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To  provide  the  public  with  access  to  inlormation  necessary  tn 
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IhK  Doc.  93-24713 
KiJed  10-4-93;  2:29  pm) 
Billing  code  4710-10-M 


Presidential  Determination  No.  93-39  of  September  17,  1993^ 
Assistance  to  Jordan 

Memorandum  for  the  Secretary  of  State 

I.  Pursuant  to  the  authority  vested  in  me  bjf  section  614(a)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  {22  U.S.C.  2364(a))  (the  "Act"),  I  hereby: 

(1)  determine  that  it  is  important  to  the  security  interests  of  the  United 
States  to  furnish  to  Jordan,  through  funds  appropriated  during  fiscal  year 
1993,  up  to  $20  million  of  assistance  under  Chapter  1  of  Part  I  and  Chapters 
4  and  8  of  Part  II  of  the  Act,  and  up  to  $1  million  of  assistance  under 
Chapter  5  of  Part  II  of  the  Act,  without  regard  to  section  584  of  the  Foreign 
Operations,  Export  Financing,  and  Related '  Programs  Appropriations  Act, 
1993  (Public  Law  102-391)  or  any  other  provision  of  law  within  the  scope 
of  section  614  of  the  Act; 

(2)  determine  that  it  is  vital  to,  the  national  security  interests  of  the 
United  States  to  furnish  to  Jordan  up  to  $9  million  in  assistance  under 
Section  23  of  the  Arms  Export  Control  Act  from  Foreign  Military  Financing 

.  funds  previously  allocated  to  Jordan  without  regard  to  section  584  of  the 
Foreign  Operations,  Export  Financing,  and  Related  Programs  Appropriations 
Act,  1993  (Public  Law  102-391)  or  any  other  provision  of  law  within  the 
scope  of  section  614  of  the  Act;  and 

(3)  authorize  the  furnishing  of  such  assistance. 

IL  In  addition,  by  virtue  of  the  authority  vested  in  me  by  section  573 
of  the  Foreign  Operations,  Export  Financing  and  Related  Programs  Appropria- 
tions Act,  1993  (Public  Law  102-391),  I  hereby  determine  and  certify  that 
the  provision  to  Jordan  of  the  assistance  described  in  paragraph  I  above 
is  in  the  national  interest  of  the  United  States. 

You  are  authorized  and  directed  to  transmit  this  determination  to  the  Con- 
gress and  to  publish  it  in  the  Federal  Register. 


OOOUwMPUOAOx^Midt^Q^ 


THE  WHITE  HOUSE, 
Washington,  September  17,  1993. 
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Presidential  Determinatio^^Ne.  93-40  of  September  28,  1993 

Transfer  of  $424,000  in  FY  1993  Foreign  Military  Financing 
Funds  to  the  Economic  Support  Fund  Account  for  Assistance 
to  the  Government  of  Mexico 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  610(a)  of  the  Foreign 
Assistance  Act  of  1961,  &s  amended  (22  U.S.C.  2261)  (the  "Act"),  I  hereby 
determine  that  it  is  necessary  for  the  purposes  of  the  Act  that  5424,000 
of  funds  made  available  for  section  23  of  the  Arms  Export  Control  Act 
for  the  cost  of  direct  loans  be  transferred  to,  and  consolidated  with,  funds 
made  available  for  Chapter  4  of  Part  11  of  the  Act. 

I  hereby  authorize  the  use  of  fiscal  year  1993  of  the  aforesaid  $424,000 
in  the  funds  made  available  above  under  Chapter  4  of  Part  11  of  the  Act 
for  assistance  to  the  Government  of  Mexico  to  mitigate  the  economic  hardship 
associated  with  the  government's  prior  efforts  to  repatriate  Chinese  nationals. 

You  are  authorized  and  directed  to  report  this  determination  immediately' 
to  the  Congress  and  to  publish  it  in  the  Federal  Register. 


lXrtUsXluaA<PtW*^XA 


|FR  Doc.  93-24714 
Filed  10-4-93;  2:30  pm| 
Billing  code  4710-10-M 


THE  WHITE  HOUSE, 
Washington.  September  28,  1993. 
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Presidential  Determination  No.  93-41  of  September  29,  1993 

Determination  To  Authorize  the  Transfer  of  Economic  Sup- 
port Fund  to  the  Peacekeeping  Operations  Fund  To  Support 
Regional  Peacekeeping  for  Liberia 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  sections  552(cKl)  and  610(a) 
of  the  Foreign  Assistance  Act  of  1961*  as  amended  (the  "Act").  I  hereby 
determine  that: 

,  (i)  as  a  result  of  an  unforeseen  emergency,  the  provision  of  assistance 
under  chapter  6  of  Part  II  of  the  Act  in  amounts  in  excess  of  funds  otherwise 
available  for  such  assistance  is  important  to  the  national  interests  of  the 
United  States;  and 

(ii)  that  it  is  necessary  for  the  purposes  of  the  Act  that  $6.83  million 
of  funds  made  available  for  the  purposes  of  Section  23  of  the  Arms  Export 
Control  Act  be  transferred  to,  and  consolidated  with,  funds  made  available 
for  Part  II,  chapter  5.  of  the  Act,  and  then  transferred  to.  and  consolidated 
with,  funds  made  available  for  Part  II,  chapter  6  of  the  Act. 

You  are  hereby  authorized  and  directed  to  report  this  determination  imme- 
diately to  Congress. 

This  determination  shall  be  published  in  the  Federal  Registet. 


OsJOUsAJUOA  ^otO^v^^ 


THE  WHITE  HOUSE. 
Washington,  September  29,  1993. 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart301 
Pocket  No.  03-07S-1] 

Witchweed  Regulated  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule. 

SUMMARY:  We  are  amending  the  list  of 
suppressive  areas  under  the  witchweed 
quarantine  and  regulations  by  adding 
and  deleting  areas  in  North  Carolina  and 
South  Carolina.  These  changes  affect  7 
counties  in  North  Carolina  and  2 
counties  in  South  Carolina.  These 
actions  are  necessaryin  order  to  impose 
certain  restrictions  on  the  interstate 
movement  of  regulated  articles  to 
prevent  the  artiflcial  spread  of 
witchweed  and  to  delete  unnecessary 
restrictions  on  the  interstate  movement 
of  regulated  articles. 
DATES:  Interim  rule  effective  October  6, 
1993.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
December  6,  1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development. 
PPD.  APHIS.  USDA.  room  804,  Federal 
Building.  6505  Belcrest  Road, 


Plant  Protection  and  Quarantine. 
APHIS,  USDA,  room  646,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782,  (301)  436-8247. 

SUPPLfMENTARY  INFORMATION: 

Background 

Witchweed  [Striga  spp.).  a  parasitic 
plant  that  feeds  off  the  roots  of  its  host, 
causes  degeneration  of  corn,  sorghum, 
and  other  grassy  crops.  It  is  found  in  the 
United  States  only  in  parts  of  North 
Carolina  and  South  Carolina. 

The  witchweed  quarantine  and 
regulations  (contained  in  7  CFR  301.80 
through  301.80-10,  and  referred  to 
below  as  the  regulations)  quarantine  the 
States  of  North  Carolina  and  South 
Carolina  and  restrict  the  interstate 
movement  of  certain  witchweed  hosts  in 
the  quarantined  States  for  the  purpose 
of  preventing  the  artificial  spread  of 
witchweed. 

Regulated  areas  for  witchweed  are 
designated  as  either  suppressive  areas  or 
generally  infested  areas.  Restrictions  are 
imposed  on  the  interstate  movement  of 
regulated  articles  from  both  types  of 
areas  in  order  to  prevent  the  artificial 
movement  of  witchweed  into 
noninfested  areas.  However,  the 
eradication  of  witchweed  is  undertaken 
as  an  objective  only  in  areas  designated 
as  suppressive  areas.  Currently,  there 
are  no  areas  designated  as  generally 
infested  areas. 

Designation  of  Areas  as  Suppressive 
Areas 

We  are  amending  §  301.8O-2a  of  the 
regulations,  which  lists  generally 
suppressive  and  infested  areas,  by 
adding  areas  in  Craven,  Cumberland. 
Greene,  Pender,  and  Pitt  Counties  in 
North  Carolina,  and  areas  in  Horry 
County  in  South  Carolina  to  the  list  of 
suppressive  areas. 

The  rule  portion  of  this  document 


Hyattsville,  MD  20782.  Please  state  that     Jists  the  suppressive  areas  added  for 
your  comments  refer  to  Docket  No.  93-7^^ea^  county  in  North  Carolina.  Nonfarm 
075-1.  Comments  received  may  be     \.      areas,  if  any,  are  listed  first;  farms  are 


inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW..  Washington.  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the . 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Terry  McGovern.  Operations  Officer. 


then  listed  alphabetically.  Additions 
and  deletions  to  the  list  of  suppressive 
areas  inijSouth  Carolina  are  extensive,  so 
the  South  Carolina  portion  of  §  301.80- 
2a  is  revised  in  its  entirety. 

We  are  taking  this  action  because 
surveys  conducted  by  the  United  States 
Department  of  Agriculture  (USDA)  and 
State  agencies  of  North  Carolina  and 
South  Carolina  have  established  that 
these  areas  meet  one  or  more  of  the 


following  conditions  sp^^ified  in 
§301.80-2(a)  of  the  regulations: 

1.  Witchweed  has  been  found  in  these 
areas. 

2.  There  is  reason  to  believe  that 
witchweed  is  present  in  these  areas. 

3.  It  is  deemed  necessary  to  regulate 
these  areas  because  of  their  proximity  to 
infestation. 

4. 1'hese  areas  cannot  be  separated  for 
quarantine  enforcement  purposes  from 
infested  localities. 

Designation  of  these  areas  as  regulated 
areas  imposes  controls  on  the  movement 
of  regulated  articles  from  these  areas 
and  prevents  the  spread  of  witchweed  to 
noninfested  areas. 

Removal  of  Areas  From  List  of 
Regulated  Areas 

We  are  also  amending  §  301.80-2a  by 
removing  areas  in  Craven,  Cumberland, 
Greene,  Pender,  Sampson,  and  Wayne 
Counties  in  North  Carolina  and  Dillon 
and  Horry  Counties  in  South  Carolina 
from  the  list  of  suppressive  areas. 

We  are  taking  this  action  because  we 
have  determined  that  witchweed  no 
longer  occurs  in  these  areas:  therefore, 
there  is  no  longer  a  basis  for  listing 
these  areas  as  suppressive  areas  for  the 
purpose  of  preventing  the  artificial 
spread  of  writchweed.  This  action 
removes  unnecessary  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  these  areas. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  a  situation  exists  which 
warrants  the  publication  of  this  rule 
without  prior  opportunity  for  public 
comment.  Because  of  the  possibility  that 
witchweed  could  spread  artiTicialiy  to 
noninfested  areas  of  the  United  States, 
it  is  necessary  to  act  immeAately  to 
control  its  spread  by  adding  specified 
areas  to  the  list  of  suppressive  areas  in 
North  Carolina  and  South  Carolina. 
Also,  where  witchweed  no  longer 
occurs,  immediate  action  is  needed  to 
delete  unnecessary  restrictions  on  the 
interstate  movement  of  regulated 
articles. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  publication  in 
the  Federal  Register.  We  will  consider 
comments  that  are  received  within  60 


\ 
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days  of  publication  of  this  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  anothei 
document  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  rule  will  have  an  effect  on  the 
economy  of  less  than  $100  million;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

This  interim  rule  affects  the  interstate 
movement  of  regulated  articles  from 
speciHed  areas  in  North  Carolina  and 
South  Carolina.  Based  on  information 
compiled  by  the  U.S.  Department  of 
Agriculture,  we  have  determined  that 
approximately  280,907  small  entities 
move  these  regulated  articles  interstate 
from  North  Carolina  and  South 
Carolina.  This  rule  affects  only  95  of 
these  entities,  however,  by  removing  75 
entities  from  regulation  and  by  placing 
20  new  entities  under  regulation. 

We  have  determined  that  the  75 
deregulated  entities  will  each  realize  an 
annual  savings  of  $60  to  $70  in 
regulatory  and  control  costs,  for  a 
combined  savings  of  $4500  to  $5250. 

We  "stimate  that  the  rule  will  cost 
each  of  the  20  newly-regulated  entities 
about  $60  annually.  They  will  each 
need  to  invest  about  $20  per  year  in 
order  to  comply  with  the  witchweed 
quarantine.  Additionally,  they  will  each 
lose  access  to  interstate  markets  as  a 
result  of  the  rule,  subsequently  losing 
about  $40  in  annual  income. 

In  the  instances  where  this  interim 
rule  removes  specified  areas  from  the 
list  of  suppressive  areas,  this  rule  will 
enable  fireer  movement  of  goods  and 
services  across  State  lines.  Consumers 
will  benefit  from  lower  prices  and  better 
access  to  products  from  the  75  entities 
removed  from  the  list  of  suppressive 


areas.  Overall,  we  expect  that  this  rule 
will  enhance  the  ability  of  small  entities 
to  market  products  interstate. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action-will  not    * 
have  a  significant  economic  impact  on 
a  substantia!  number  of  small  entities. 

Executive  Order  12372 


Secondary  Rnad  1459  and  0.1  mile  north  of 
its  junction  with  State  .Secondary  Road  146:1 

Cumberland  County. 

***** 

The  Barefoot,  Bobby,  farm  localc<i  on  Ihc 
south  side  of  Slate  Secondary  Road  1708  and 
its  western  junction  with  State  Secondary 
road  1609. 


Greene  County. 


The  L.ane,  Sylvester,  farm  located  3.8  miles 
east  of  Snow  Hill,  on  both  sides  of  State 
Secondary  Road  1400  and  2.8  miles  southeast 
of  its  junction  with  U.S.  Highway  13. 


This  program/activity  is  listed  in  tfte 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  sul^ect  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 

State  and  local  officials.  (See  7  CFR  part  •        •        •        *        • 

3015.  subpart  V.)  The  Williams,  Minnie  farm  located  on  the 

^^  north  side  of  State  Secondary  Road  1417  and 

Executive  Order  12778  o.8  mile  east  of  its  junction  with  State 

This  rule  has  been  reviewed  under  Secondary  Road  1413. 

Executive  Order  12778,  Civil  Justice  The  Wilson,  Sudie,  farm  located  on  the 

Reform.  This  rule:  (1)  Preempts  all  State  ^^^^  f.'*^«  °^State  Secondary  Road  1004  at  .ts 

J  ,       ,  ,              J          1  ..        .u  .  lunction  with  State  Secondary  Road  140.S  and 

and  local  laws  and  regulations  that  are  {,  g  ^j,^  ^^^^^  of  its  junction  with  North 

inconsistent  with  this  rule;  (2)  has  no  Carolina  Highway  903. 

retroactive  effect;  and  (3)  does  not  *        •        .        •        • 

require  administrative  proceedings  Render  County 

before  parties  may  file  suit  in  court  ,        ,        •        •        ■ 

°    °                 ''  The  Marshall,  Milvin,  farm  located  on  the 

Paperwork  Reduction  Act  north  side  of  State  Secondary  Road  1 103  and 

_,,  .    J               .         .   .  0.6  mile  east  of  the  southern  junction  of  this 

This  document  contains  no  ^^^  ^^^  5,^,^  Secondary  Road  1104. 

information  collection  or  recordkeeping  ,        ,        ,        ,        « 

requirements  under  the  Paperwork  t-k   o           mi        c 1      .  i««      1 

r.  J     ••       »   •    r  .nnn  >....  Vt  o  <^  ^.-r..  The  Squires,  Nelson,  farm  located  0.4  mile 

Reduc  ion  Act  of  1980  (44  U.S.C.  3501  .^^.^  of  the  junction  of  State  Secondary  Road 

^  ^1l-  1 21 1  and  Stale  Secondary  Road  1 21 2  on  the 

List  of  Subjects  in  7  CFR  Part  301  '"^^^  "ide  of  1 21 1. 

•        •        •        •        • 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly.  7  CFR  part  301  is 
amended  to  read  as  follows: 


Pitt  County. 


The  Cannon,  James,  farm  located  5.4  miles 
northeast  of  Grifton  on  the  west  side  of  State 
Secondary  Road  1918  and  0.1  mile  north  of 
its  junction  with  State  Secondary  Road  1917. 


PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  150bb,,150dd.  ISOee, 
ISOff,  161,  162,  and  164-167;  7  CFR  2.17, 
2.51,  and  371.2(c). 

2.  In  §  301.80-2a,  the  list  of 
suppressive  areas  in  North  Carolina  is 
amended  by  adding,  in  alphabetical 
order,  the  following  areas  in  Craven. 
Cumberland.  Greene.  Pender,  and  Pitt 
Counties: 

§301.8O-2a    Regulated  areas;  generally 
Infested  and  suppressive  areas. 


North  Carolina 

(I)*** 
,2)... 


Craven  County.  The  Chapman,  Idel  M., 
farm  located  .3  mile  off  west  side  of  Stale 


3.  In  §  301.80-2a,  the  list  of 
suppressive  areas  in  North  Carolina  is 
amended  by  removing  the  following 
areas  in  Craven,  Cumberland,  Greene, 
Pender,  Sampson,  and  Wayne  Counties: 

a.  In  Craven  County,  The  Nelson, 
Joseph,  Estate  and  The  Tripp,  Dudley, 
farm. 

b.  In  Cumberland  County,  The 
McKeithan,  Sarah  E.,  farm  and  The 
McLaurin,  Bumice.  farm. 

c.  In  Greene  (bounty.  The  Dunn,  Joe, 
Estate  farm. 

d.  In  Pender  County,  The  Fensel,  P.P., 
farm;  The  Keith,  James  R.,  farm;  The 
Lanier,  Admah,  farm;  and  The  Larkins, 
Maggie,  estate. 

e.  In  Sampson  County.  The  Jackson. 
Tony,  farm  and  The  Weeks.  Glenn,  farm. 

f  In  Wayne  County.  The  Jones,  Mary, 
farm. 

4.  In  §  301.80-2a,  the  list  of 
suppressive  areas  in  South  Carolina  is 
revised  to  read  as  follows: 
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$301.80-^    Regulated araas;  gwMrally 
infastad  and  auppraasiva  araaa. 


Soath  Carolina 

(1)  Generally  infested  areas.  None. 

(2)  Suppressive  areas. 
Berkeley  County.  The  Magnigauit, 

Clarence,  fann  located  on  the  northwest 
comer  of  the  junction  of  State  Secondary 
Road  907  with  U.S.  Highway  52.  this 
junction  being  1.8  miles  north  of  the  junction 
of  U.S.  Highway  52  and  U.S.  Highway  17A. 
this  junction  being  1  mile  northwest  of  the 
junction  of  U.S.  Highways  52  and  17a  with 
the  Tail  Race  Canal. 

Dillon  County.  That  area  bounded  by  a  line 
be^nning  at  a  point  where  State  Secondary 
Highway  22  intersects  the  South  Carolina- 
North  Carolina  State  line  and  extending 
south  along  said  highway  22  to  its  junction 
with  State  Secondary  Highway  45,  then 
sxxithwest  along  highway  45  to  its  junction 
with  the  Little  Pee  Dee  River,  then  northerly 
along  that  river  to  its  junction  with  Interstate 
95,  then  southeast  along  Interstate  95  to  its 
junction  with  Poccosin  Swamp,  then 
northwest  along  Poccosin  Swamp  to  its 
junction  with  the  Dillon-Marlboro  County 
line,  then  northeast  along  the  county  line  to 
its  junction  with  the  South  Carolina-North 
Carolina  State  line,  then  southeast  along  the 
State  line  to  the  point  of  beginning. 

The  Church.  Emerson,  farm  located  on  the 
south  side  of  State  Secondary  Highway  155 
and  two  miles  west  of  the  junction  of 
highway  155  with  State  Primary  Highway  41, 
this  junction  being  0.6  mile  south  of  the 
junction  of  highway  41  and  State  Secondary 
Highway  74. 

The  Elvington.  Clifton.  Estate  located  on 
both  sides  of  a  dirt  road  and  0.5  mile  west 
of  die  junction  of  the  dirt  road  and  State 
Primary  Highway  41.  this  junction  being  0.4 
mile  south  of  the  junction  of  highway  41  and 
State  Secondary  Highway  34. 

The  Elvington,  James  C.,  farm  located  on 
both  sides  of  a  dirt  road  and  0.2  mile  west 
of  the  junction  of  the  dirt  road  and  State 
Primary  Highway  41,  this  junction  being  0.4 
mile  south  of  the  junction  of  highway  41  and 
State  Secondary  Highway  34. 

The  Elvington,  William,  farm  located  on 
both  sides  of  a  dirt  road  and  0.2  mile 
northeast  of  the  junction  of  the  dirt  road  and 
State  Secondary  Highway  74,  this  junction 
being  1.7  miles  south  of  the  junction  of 
hi^way  74  and  State  Primary  Highway  41. 

The  Fore,  Ernest,  farm  located  on  the 
southeast  side  of  State  Primary  Highway  41 
and  0.2  mile  south  of  the  junction  of  highway 
41  and  State  Secondary  Highway  34,  this 
junction  being  0.6  mile  south  of  the  junction 
of  highway  41  and  State  Secondary  Highway 
74. 

The  Fore,  John,  farm  located  on  the  east 
side  of  State  Primary  Highway  524  and  1.7 
miles  south  of  the  junction  of  highway  524 
and  U.S.  Highway  301,  this  junction  being 
0.3  mile  north  of  the  junction  of  highway  301 
and  State  Primary  Highway  690. 

The  Smith,  A.C.,  farm  located  on  the  south 
side  of  StW Secondary  Highway  155  and  2.3 
miles  w^<i  of  the  junction  of  highway  155 
and  State  Primary  Highway  41,  this  junction 
being  0.^.miJe  south  of  the  junction  of 


highway  41  and  State  Secondary  Highway 
74. 

Hony  County.  That  area  bounded  by  a  line 
beginning  at  a  point  where  U.S.  Highway  76 
intersects  the  South  Carolina-North  Carolina 
State  line,  then  south  along  highway  76  to  its 
junction  with  State  Secondary  Highway  44, 
then  south  along  highway  44  to  its  junction 
with  State  Secondary  Highway  19,  then  south 
along  highway  19  to  its  junction  with  Honey 
Camp  Branch,  then  southwest  along  Honey 
Camp  Branch  to  its  junction  with  Lake 
Swamp,  then  east  along  Lake  Swamp  to  its 
junction  with  Prince  Mill  Swamp,  then  south 
along  Prince  Mill  Swamp  to  its  junction  with 
State  Secondary  Highviray  309,  then 
southwest  along  highway  309  to  its  junction 
with  State  Secondary  Highway  45.  then 
southwest  along  highway  45  to  its  junction 
with  State  Secondary  Highway  129,  then 
northwest  along  highway  129  to  its  junction 
with  U.S.  Highway  501,  then  northwest  along 
highway  501  to  its  junction  with  the  Little 
Pee  Dee  River,  then  northeast  along  the  Little 
Pee  Dee  River  to  its  junction  with  the  Lumtwr 
River,  then  northeast  along  Lumber  River  to 
its  junction  with  the  South  Carolina-North 
Carolina  State  line,  then  southeast  along  the 
State  line  to  the  point  of  beginning. 

That  area  bounded  by  a  line  beginning  at 
the  junction  of  U.S.  Highway  19,  State 
Prixoaiy  Highway  91,  and  State  Primary 
Highway  90,  then  east  along  highway  90  to 
its  junction  with  State  Secondary  Highway 
1029,  then  south  along  highway  1029  to  its 
junction  with  a  dirt  road  known  as  the 
Telephone  Road,  then  extending  northwest 
along  a  line  to  the  beginning  of  the  south 
branch  of  )ones  Big  Swamp,  then  northerly 
along  Jones  Big  Swamp  to  its  junction  with 
State  Primary  Highway  90,  then  east  along 
highway  90  to  the  south  branch  of  Mills 
Swamp,  then  north  along  Mills  SvNEmp  to  its 
junction  with  the  Waccamaw  River,  then  east 
along  Waccamaw  River  to  its  junction  with 
State  Primary  Highway  9.  then  southeast 
along  highway  9  to  the  point  of  beginning. 

The  Alisbrook.  J.R..  farm  located  on  the 
south  side  of  a  dirt  road  and  0.2  mile  east  of 
the  junction  of  the  din  road  with  State 
Secondary  Highway  19.  this  junction  being 
1.1  miles  south  of  the  junction  of  highway  19 
and  State  Secondary  Highway  139. 

The  Chestnut,  J.B.,  farm  located  on  the  east 
side  of  a  dirt  road  and  0.8  mile  east  of  its 
junction  with  a  second  dirt  road,  this 
junction  being  0.5  mile  south  of  the  junction 
of  the  second  dirt  road  with  State  Primary 
Highway  90,  this  junction  being  0.8  mile 
south  of  the  junction  of  highway  90  with 
Sfate  Secondary  Highway  31. 

The  Cooper,  Thomas  B.,  farm  located 
northeast  of  a  dirt  road  and  0.75  mile 
northwest  of  the  junction  of  this  dirt  road 
with  rural  paved  road  No.  109,  this  junction 
being  2.25  miles  northeast  of  the  junction  of 
road  109  with  rural  paved  road  No.  79. 

The  Cox,  Nancy  T.,  farm  located  on  the 
northwest  comer  of  the  junction  of  two  dirt 
road,  this  junction  being  0.8  mile  northeast 
of  the  junction  of  State  Secondary  Road  105 
and  State  Secondary  Road  377.  One  of  the 
dirt  roads  is  an  extension  of  State  Secondary 
Road  105. 

The  Cox,  Velma,  farm  located  on  the  east 
side  of  a  dirt  road  and  0.5  mile  south  of  its 


junction  with  State  Secondary  Highway  911, 
this  junction  being  0.8  mile  southwest  of  the 
junction  of  highway  911  with  State 
Secondary  Highway  568. 

The  Edge.  Nina  L.  farm  located  on  the 
south  side  of  a  dirt  road  0.7  mile  east  of  its 
junction  with  a  second  dirt  road,  this 
junction  being  0.5  mile  south  of  the  junction 
of  the  second  dirt  road  with  State  Primary 
Highway  90,  this  ji^DCtion  being  0.8  mile 
south  of  the  junction  of  highway  90  with 
State  Secondary  Highway  31. 

The  Graham.  Mammie.  farm  located  on  the 
east  side  of  a  dirt  road  and  0.2  mile  south  of 
the  junction  of  the  dirt  road  with  State 
Secondary  Highway  309,  this  junction  being 
1.5  miles  west  of  the  junction  of  highway  309 
and  State  Secondary  Highway  19. 

The  Harden,  John,  farm  located  on  the 
northwest  side  of  a  dirt  road  and  0.4  mile 
northeast  of  the  junction  of  this  dirt  road 
with  the  junction  of  State  Secondary  Roads 
105  and  377. 

The  Holmes,  Marie  T.,  farm  located  on  the 
west  side  of  a  dirt  road  and  0.7  mile 
northwest  of  the  junction  of  this  dirt  road 
with  State  Primary  Highway  90,  this  junction 
being  3.2  miles  south  of  the  junction  of 
highway  90  and  Sfate  Secondary  Road  31. 

The  Inman,  Rosette,  farm  located  0.1  mile 
north  of  the  junction  of  State  Primary 
Highways  111  and  1233,  this  junction  being 
1.2  miles  southeast  of  the  junction  of 
highway  111  and  Sfate  Primary  Highway  57. 

The  Livingston,  W.S.,  farm  located  on  the 
south  side  of  a  dirt  road  and  0.6  mile  east  of 
its  junction  with  a  second  dirt  road,  this 
junction  being  0.5  mile  south  of  the  junction 
of  the  second  dirt  road  and  Sfate  Priinary 
Highway  90.  this  junction  being  0.8  mile 
south  of  the  jimction  of  highway  90  and  State 
Secondary  Highway  31. 

The  Martin,  Daniele  E.,  farm  located  on  the 
east  side  of  State  Primary  Highway  90  and 
0.9  mile  northeast  of  the  junction  of  highway 
90  with  Sfate  Secondary  Highway  377. 

The  Royals,  Lathan,  farm  located  on  the 
west  side  of  State  Secondary  Highway  139 
and  0.8  mile  northwest  of  the  junction  of 
highway  139  and  Sfate  Secondary  Highway 
66,  this  junction  being  0.2  mile  northeast  of 
the  junction  of  highway  66  with  Sfate 
Secondary  Highway  873. 

The  Stevens,  Cora  C,  farm  located  on  the 
north  side  of  a  dirt  road  and  0.3  mile 
northeast  of  its  junction  with  Sfate  Secondary 
Highway  112,  this  junction  being  1.2  miles 
east  of  the  junction  of  highway  112  with 
Sfate  Secondary  Highway  139. 

The  Stevens,  James,  farm  located  on  the 
south  side  of  a  dirt  road  and  0.3  mile 
northeast  of  its  junction  with  Sfate  Secondary 
Highway  112,  this  junction  being  1.2  miles 
east  of  the  junction  of  highway  112  with 
State  Secondary  Highway  139. 

The  Thomas.  James  D.,  farm  located  on  the 
west  side  of  a  dirt  road  and  1.0  mile 
northwest  of  the  junction  of  the  dirt  road 
with  State  Primary  Highway  90,  this  junction 
being  3.2  miles  south  of  highway  90  with 
State  Secondary  Highway  31. 

The  Thomas,  Fred,  iiarm  located  on  the 
west  side  of  a  dirt  road  and  0.1  mile 
northwest  of  the  junction  of  the  dirt  road 
with  State  Primary  Highway  90,  this  junction 
being  3.2  miles  south  of  the  junction  of 
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highway  90  and  State  Secondary  Highway 
31. 

The  Thomas,  Hubert,  fann  located  on  the 
west  side  of  a  dirt  road  and  0.3  mile 
northwest  of  the  junction  of  the  dirt  road 
with  State  Primary  Highway  90,  this  junction 
being  3.2  miles  south  of  the  junction  of 
highway  90  and  State  Secondary  Highway 
31. 

The  Thomas.  ).R..  farm  located  on  the  west 
side  of  a  dirt  road  and  0.2  mile  northwest  of 
the  junction  of  the  dirt  road  with  State 
Primary  Highway  90.  that  junction  being  3.2 
miles  south  of  the  junction  of  highway  90 
and  State  Secondary  Highway  31. 

The  Todd.  Mack,  farm  located  on  the  west 
side  of  State  Secondary  Highway  19  and  0.5 
mile  north  of  the  junction  of  State  Secondary 
Highways  19  and  97,  this  junction  being  1.1 
miles  north  of  the  junction  of  highway  19 
and  State  Secondary  Highway  65. 

The  Vaugh,  Ruth,  farm  located  on  the  east 
side  of  a  dirt  road  and  0.7  mile  northwest  of 
this  dirt  road  and  its  junction  with  State 
Primary  Highway  90,  this  junction  being  3.2 
miles  south  of  the  junction  of  highway  90 
and  State  Secondary  Highway  31. 

The  Warren,  Kevin,  farm  located  on  the 
west  side  of  a  dirt  road  and  0.2  mile  north 
of  its  junction  with  State  Primary  Highway 
90,  this  junction  being  0.5  mile  east  of  the 
junction  of  highway  90  with  State  Secondary 
Highway  377. 

Marion  County.  The  entire  county. 

Done  in  Washington,  DC,  this  Z9th  day  of 
September  1993. 
Patricia  Jensen, 

Deputy  Assistant  Secretary,  Marketing  and 
Inspection  Services. 
(FR  Doc.  93-24487  Filed  10-5-93;  8:45  am] 

BILLaW  COOC  3410-O4-P 


7  CFR  Part  301 
[Docket  No.  91-149-6] 

Oriental  Fruit  Fty;  Removal  of 
Quarantined  Area 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  Oriental  fruit  fly 
regulations  by  removing  the  quarantine 
on  a  portion  of  San  Diego  County,  CA, 
and  by  removing  restrictions  on  the 
interstate  movement  of  regulated 
articles  fi'om  tliat  area.  The  regulations, 
including  the  quarantine  of  a  portion  of 
San  Diego  County,  were  established  to 
prevent  the  spread  of  the  Oriental  fiuit 
fly  into  noninfested  areas  of  the  United 
States.  We  have  determined  that  the 
Oriental  fiuit  fly  has  been  eradicated 
from  San  Diego  Covmty.  The  interim 
rule  was  necessary  to  remove  an 
unnecessary  regulatory  burden  on  the 
pubUc. 


EFFECTIVE  DATE:  November  5, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
Plant  Protection  and  Quarantine. 
APHIS,  USDA,  room  640,  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-8247. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  on  June 
29, 1993,  and  published  in  the  Federal 
Register  on  July  8, 1993  (58  FR  36589- 
36590,  Docket  No.  91-149-5),  we 
amended  the  Oriental  fruit  fly 
regulations  in  7  CFR  301.93  by 
removing  the  quarantine  on  a  portion  of 
San  Diego  County,  CA,  and  by  removing 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  that  area.  This 
portion  of  San  Diego  County,  CA,  had 
been  quarantined  due  to  the  possibility 
that  the  Oriental  fruit  fly  could  be 
spread  fit>m  this  area  to  noninfested 
areas  of  the  United  States.  Once  that 
situation  no  longer  existed,  the  Animal 
and  Plant  Health  In${)ection  Service 
took  action  to  remove  this  unnecessary 
regulatory  burden  on  the  public. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
September  7, 1993.  We  did  not  receive 
any  comments.  The  tacts  presented  in 
the  interim  rule  still  provide  a  basis  for 
the  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act, 
Executive  Orders  12372  and  12778,  and 
the  Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests,  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  7  CFR  301.93-3  and 
that  was  published  at  58  FR  36589- 
36590  on  July  8, 1993. 

Authority:  7  U.S.C.  150bb,  150dd,  15086, 
150ff;  161. 162,  and  164-167;  7  CFR  2.17. 
2.51,  and  371.2(c). 


Done  in  Washington.  DC.  this  29  day  of 
September  1993. 
Patricia  Jensen.  . 

Deputy  Assistant  Secretary,  Marketing  and 
Inspection  Services. 
[FR  Doc.  93-24488  Filed  10-5-93;  8:45  am] 

BILUNG  COOE  3410-34-P 


Agricultural  Marketing  Service 

7  CFR  Part  1002 
[DA-e3-221 

Milk  in  the  New  York-New  Jersey 
Marketing  Area;  Amendments  to 
Classification  and  Accounting  Rules 
and  Regulations 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  document  approves  the 
tentative  amendments  to  the 
classification  and  accounting  rules  and 
regulations  issued  by  the  Market 
Administrator  of  the  New  York-New 
Jersey  marketing  order  after 
consideration  of  information  received  at 
a  public  meeting. 
EFFECTIVE  DATE:  October  1.  1993. 
FOR  FURTHER  MFORMAT10N  CONTACT: 
Constance  M.  Breimer.  Marketing 
Specialist.  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  room  2968, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  720- 
2357. 

SUPPt.EMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  final  rule  on 
small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  implements  the  rules  under 
which  recent  amendments  to  the  New 
York-New  Jersey  order  will  be 
administered. 

This  final  rule  has  been  reviewed  by 
the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major"  rule. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect, 
and  it  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937  (the  Act) 
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provides  diat  administrative 
proceedings  must  be  exhausted  before 

parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  h<X  any  handler 
subiect  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obhgation  imposed  in  connection  with 
the  order  is  not  in  acoordaiKe  with  the 
law  and  requesting  a  modiRcation  of  an 
Older  or  to  be  exempted  from  the  order. 
A  handler  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  a 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
the  entry  of  the  ruiiitg. 

Pursuant  to  provisions  of  §  1002.46  of 
the  order,  as  amended,  regulating  the 
handling  of  milk  in  the  New  York-New 
fersey  marketing  area  (7  CFR  part  1002). 
the  Market  Administrator  of  said  order 
on  July  22.  1993.  issued  tentative 
amendments  to  the  classification  and 
accounting  rules  and  regulations. 

The  tentative  amendments  to  the  rules 
and  regulations  are  based  upon 
information  received  at  a  public  meeting 
held  on  June  22, 1993.  at  Albany.  New 
York.  A  notice  of  such  meeting  was 
mailed  to  all  known  interested  persons 
on  May  28. 1993.  Following  the 
meeting,  interested  persons  were  given 
until  June  30. 1993.  to  file  briefs.  No 
briefs  were  filed. 

A  copy  of  the  stenographic  record  of 
the  public  meeting  concerning  such 
amendments  to  the  rules  and 
regulations  and  the  tentative 
amendments  to  the  rules  and 
regulations  were  each  forwarded  by  the 
Market  Administrator  to  the  Secretary 
for  approval.  Upon  consideration  of 
such  tentative  amendments  in  the  light 
of  the  stenographic  record,  said 
amendments  to  the  classification  and 
accounting  rules  and  regulations  are 
hereby  approved. 

Pursuant  to  5  U.S.C.  553.  it  is  found 
and  determined  that  good  cause  exists 
not  to  engage  in  further  public 
procedures  because  such  further 
procedures  would  be  unnecessary  and 
contrary  to  the  public  interest,  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because: 

(1)  Pursuant  to  actual  notice,  a  public 
meeting  was  held  concerning  these 
amendments,  and  interested  persons 
were  given  an  opportunity  to  comment 


through  the  filing  of  briefs.  No  Brieis 
were  received. 

(2)  A  copy  of  the  tentative 
amendments  to  the  accounting  rules  and 
regulations  was  mailed  on  July  22, 1993. 
to  all  handlers  operating  pool  plants  and 
other  interested  parties,  thus  affording 
such  persons  a  reesonable  time  to 
prepare  for  the  effective  date  herein 
specified; 

(3)  Amendments  to  the  marketing 
order,  as  amended,  to  vrhich  such 
amended  rules  and  regulations  apply 
were  effective  |uly  1, 1993:  and 

(4)  The  said  amended  rules  and 
regulations  are  required  by  provisions  of 
the  order,  as  amended,  to  be  effective  on 
the  first  day  of  the  month  following 
their  approval. 

Accordingly,  the  said  amendments  to 
>  the  classification  and  accounting  rules 
and  regulations  shall  be  effective  on  and 
after  October  1,1993. 

The  tentative  amendments  issued  by 
the  Market  Administrator  and  approved 
by  the  Secretary  are  set  forth  below. 

List  of  Subjects  in  7  CFR  Part  1002 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  part  1002  of  title  7  of  the 
Code  of  Fmleral  Regulations  is  amended 
to  read  as  follows: 

PART  1002-Mn.K  IN  THE  NEW  YORK- 
NEW  JERSEY  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
part  1002  continues  to  read  as  follows: 

Authority:  Sacs.  1-19. 48  StaL  31.  as 
amended:  7  U.S.C.  601-674. 

2.  Section  1002.102  is  revised  to  read 
as  follows: 

S1002.102    MUk  and  mUk  products. 

Milk.  Fluid  milk  products.  Fluid 
cream  products,  and  other  milk 
products  containing  or  produced  from 
skim  milk  and/or  butterfet  are  as 
defined  pursuant  to  prevailing 
standards  of  identity.  (21  CFR  parts  131. 
133,  and  135) 

3.  Section  1002.140  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§1002.140    Method. 

•        •        •        •        • 

(a)  On  the  basis  of  the  skim  milk  and 
butterfat  in  fluid  milk  products  (skim 
milk  equivalent  and  butterfat  in 
concentrated  fluid  milk  products)  and 
products  included  in  §  1002.41(c)(1) 
which  are  held  at  a  plant,  moved  from 
a  plant,  dumped  at  a  plant,  destroyed  or 
lost  under  extraordinary  circumstances, 
or  used  at  the  plant  to  produce  products 
other  than  fluid  milk  products  or 
products  included  in  §  l002.41(cKl): 


(b)  On  the  bests  of  the  fluid  skim  milk 
equivalent  and  butterfat  content  of  milk 
products,  other  than  Ouid  milk  products 
and  products  included  in 
%  1002.4l(cMl).  whidi  are  reprocessed, 
converted,  or  confined  with  another 
product  during  the  month  or  for  wrhich 
the  handler  fails  to  establish  • 
disposition. 

4.  Section  1002.141  is  amended  by 
revising  the  section  heeding  and 
paragraphs  (a),  (b),  (d).  (e),  and  (f)  to 
read  as  follows: 


SlOOe.141    PielMiianracooiMtlnetor 
other  than  fluM  niOk  preduds  and  products 
Included  in  $  1002.41(c)(1)  at  pool  plants. 

(a)  Separately  tabulate  the  total 
pounds  of  each  milk  product,  other  than 
a  fluid  milk  product  or  product 
included  in  §  1002.41(c)(1).  contained  in 
opening  inventory  and  received  at  the 
plant. 

(b)  Separately  tabulate  the  total 
pounds  of  each  milk  product,  other  than 
a  fluid  milk  product  or  product 
included  in  §  1002.41(c)(1),  contained  in 
closing  inventory  at  or  moved  from  the 
plant. 

•        •        •        »        • 

(d)  If  the  sum  of  the  tabulation  in 
paragraph  (b)  of  this  section  exceeds  the 
sum  of  the  tabulation  in  paragraph  (a)  of 
this  section,  the  excess  shall  be 
considered  as  milk  products 
manufactured  and  shall  be  subject  to 
further  accounting  as  a  product 
produced  in  the  current  month. 

(e)  When  a  milk  product  other  than  a 
fluid  milk  product  or  product  included 
in  §  1002.41(c)(1)  manufactured  during 
the  month  is  reprocessed,  converted,  or 
combined  with  another  product  during 
die  same  month,  the  fluid  milk 
products,  products  included  in 

§  1002.41(c)(1),  and  other  source  milk 
used  in  the  first  instance  shall  be 
considered  to  have  been  used  directly  in 
the  product  resulting  from  such 
reprocessing,  conversion,  or  combining. 

(f)  When  skim  milk  powder  or  other 
concentrated  milk  products 
manufactured  in  a  month  are  used  in 
the  same  month  to  fortify  a  fluid  milk 
product  or  a  product  included  in 

S  1002.41(c)(1),  the  skim  milk 
equivalent  of  that  portion  of  such 
products  which  is  in  excess  of  the 
volume  included  in  the  fortified  product 
shall  be  determined  and  accounted  for 
in  accordance  with  §  1002.246  (b)  and 
(c). 

5.  Section  1002.143  is  amended  by 
revising  paragraph  (a)(5)  to  read  as 
follows: 

§1002.143    Skim  milk  and  buttodat 
accounted  for  at  a  pool  plant 

(a)*  •  • 


> 
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(5)  In  the  skim  milk  equivalent  of 
skim  milk  powder  and  other 
concentrated  milk  products  determined 
pursuant  to  §  1002.246  (b)  and  (c)  to  be 
in  excess  of  the  volume  included  in  the 
fluid  milk  products  and  products 
included  in  §  1002.41(c)(1)  accounted 
for  in  paragraph  (a)  (1)  and  (2)  of  this 
section.  In  the  event  that  the  skim  milk 
in  fluid  milk  products  or  products 
included  in  §  1002.41(c)(1)  is  classified 
in  more  than  one  class,  the  tabulation 
should  be  subdivided  to  show  the 
quantity  of  skim  milk  in  each  class.  The 
total  of  all  skim  milk  so  tabulated  shall 
be  known  as  the  skim  milk  accounted 
for  at  the  plant. 

6.  Section  1002.160  is  revised  to  read 
as  follows: - 

§1002.160    Procedure  for  allocation  of 
skim  milk  and  buttarfat  classified. 

The  allocation  procedure  is  set  forth 
in  §§  1002.40(c)  and  1002.45. 

7.  Section  1002.180  is  revised  to  read 
as  follows: 

§1002.180    Assignment  at  a  plant  wtilch  Is 
not  a  pool  plant,  another  order  plant  nor  a 
producer-handler  plartt  under  any  otirar 
order. 

The  allocation  procedure  is  set  forth 
in  §  1002.44(d). 

8.  Section  1002.220  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 


§1002.220    Method  Of  accounting  for 
closing  Inventories. 

(b)  As  Class  II  in  the  form  of  pac|;aged 
products  included  in  §  1002.41  (c)(i)  and 
in  bulk  concentrated  fluid  milk       ^ 
products  at  a  pool  plant. 

(c)  As  Class  III  in  the  form  of  bulk 
fluid  milk  products  (other  than  bulk 
concentrated  fluid  milk  products)  and 
bulk  products  included  in 

§  1002.41(c)(1)  at  a  pool  plant  or  such 
products  in  bulk  or  packaged  form  at  a 
plant  not  defined  in  §  1002.8  (b)  or  (d). 

9.  Section  1002.230  is  revised  to  read 
as  follows: 

§1002.230    Butterfat  tests. 

In  the  absence  of  information 
establishing  the  butterfat  content  of  a 
milk  product,  prevailing  standards  of 
identity  shall  be  used.  When  skim  milk 
powder  is  used  for  reconstitution  or 
fortification  of  fluid  milk  products  or 
products  included  in  §  1002.41(c)(1).  it 
will  bexonsidered  to  contain  no 
butterfat.  (21  CFR  parts  131, 133,  and 
135) 

10.  Section  1002.231  is  t^vised  to  read 
as  follows:  ) 

§  1 002.231     Milk  solMs  not  fitt  tests. 

In  the  absence  of  information 
establishing  the  milk  solids  not  fat 
content  of  a  milk  product,  prevailing 
standards  of  identity  shall  be  used.  (21 
CFR  parts  131, 133,  and  135) 


11.  Section  1002.232  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1002.232    Weights. 


(b)  Other  products. 


Product 


Dairy  farmer  mill< 

Cultured  milk  drinks  

Flavored  milk  drinks 

Evaporated  mtik  

Sweetened  corxjensed  milk  

Sweetened  condensed  skim  milk  .. 

Liquid  yogurt 

Kefir 

Milkshake  drinks 

Frozen  dessert  mix  (excefM  choco- 
late)   

Frozen  dessert  mix  (chocolate)  

Frozen  dessert  mix  (ice  milk) 

Frozen  dessert  mix  (shert)et) 

Whipped  toppir)g  mixture  


Weight 
per  gal- 
lon 
(pourxjs) 


8.60 
8.60 
8.00 
9.10 
10.80 
11.20 
8.00 
8.00 
8.00 

9.10 
9.25 
9.10 
9.10 
8.65 


12.  Section  1002.233  is  revised  to  read 
as  follows: 

§  1002.233    Weights  and  equivalents  of 
concentrated  skim  milk  and  skim  milk 
powder. 

In  the  absence  of  information 
establishing  the  weight  or  skim  milk 
equivalent  of  concentrated  skim  milk 
and  skim  milk  powder,  the  following 
table  shall  be  used: 


Concentrated  skim  milk 


Percent  total  solids  in  the  mixture 


B 


Weight  per 

galkNi 
(pounds) 


Product 

skimequiv. 

factor 


Class  III 

skim  equiv. 

factor 


24.5  Ixjt 
25.5  txjt 
26.5  tXit 
27.5  t)ut 
28.5  but 
29.5  txjt 
30.5  but 
31 .5  but 
32.5  but 
33.5  but 
34.5  but 
35.5  but 
36.5  but 
37.5  but 
38.5  but 
39.5  but 
40.5  but 
41.5  but 
42.5  but 
43.5  biit 
44.5  but 
45.5  but 
46.5  but 
47.5  but 
48.5  but 
49.5  but 


less  ttian  25.5 
less  than  26.5 
less  than  27.5 
less  than  28.5 
less  than  29.5 
less  than  30.5 
less  than  31.5 
less  than  32.5 
less  than  33.5 
less  ttian  34.5 
less  than  35.5 
less  than  36.5 
less  than  37.5 
less  than  38.5 
less  than  39.5 
less  than  40.5 
less  than  41.5 
less  than  42.5 
less  than  43.5 
less  ttian  44.5 
less  than  45.5 
less  than  46.5 
less  than  47.5 
less  than  48.5 
less  than  49.5 
less  than  50.5 


9.22 

9.26 

9.30 

9.34 

9.38 

9.42 

9.47 

9.51 

9.55 

9.59 

9.63 

9.68 

9.72 

9.76 

9.81 

9.85 

9.90 

9.94 

9.99 

10.04 

10.08 

10.13 

10.18 

10.23 

10.28 

10.32 


2.851 
2.965 
3.079 
3.193 
3.307 
3.421 
3.535 
3.649 
3.763 
3.877 
3.991 
4.105 
4.219 
4.333 
4.447 
4.561 
4.675 
4.789 
4.903 
5.017 
5.131 
5.245 
5.359 
5.473 
5.587 
5.701 


1.915 
2.033 
2.151 
2.269 
2.387 
2.505 
2.623 
2.741 
2.859 
2.977 
3.095 
3.213 
3.331 
3.449 
3.567 
3.685 
3.803 
3.921 
4.039 
4.157 
4.275 
4.393 
4.511 
4629 
4747 
4865 
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50.5  but  less  than  51^ 
51 .5  but  less  than  52^ 
52.S  but  less  than  S3£ 
53.5  txjt  less  f»«n  54.5 
54.5  but  less  1t«n  555 


ConoerHraled  Mcim  mMc 


Petcent  total  soMs  in  the  mixture 


B 


Weight  per 

gallon 

(pounds) 


10^7 
10.42 
10.47 
10.53 
10.S6 


Product 

skimaquiv. 

iactor 


5.815 
5.929 
6.043 
6.157 
6^71 


Class  III 

siameqMiv. 

iactor 


4.983 
5.101 
5219 
5.337 
5.456 


For  solids  contents  not  listed,  the 
following  formula  shall  be  used: 
Weight  perGaUon=|10G/(lOO-(%»n'  • 

.38556W)  •  8.3341 
Product  skim  equivalent  factor=%  SNF/ 

8.77 
Class  m  skim  equivalent  foctor=Product 

skim  equivalent  factor -(8.63/ 

weight  per  gallon) 


SWm  milk  powder 


Paccent 
tolBl  sol- 
ids in  the 

mixture 


e 


Weight  per 

gallon 
(pourxls) 


Product 

skim 

•quiv. 

factor 


11.000 


Class  Ul 
skim 
equKr. 

■SCtOT 


10360 


13.  A  new  section  1002.234  is  added 
to  read  as  follows: 

$1002.234   Weights  and  equivalents  or 
conceotratod  niHk  and  mNk  powder. 

In  the  absence  of  information 
establishing  the  weight  or  skim  milk 
equivalent  of  concentrated  milk  and 
milk  powder,  the  following  formula 
shall  be  used: 
Weight  per  Gallon=I100/(100+((%BF  • 

.04811)-(%SNF  •  .38556)))!  ' 

8.3341 
Product  skim  equivalent  factor=%  SNF/ 

8.77 
Class  in  skim  equivalent  factor=Product 

skim  equivalent  factor -(8.63/ 

weight  pfer  gallon) 

Milk  powder 


A 

B 

C 

0 

PercerM 
total  sol- 
ids in  the 

mixture 

Prodi  ct 
skim 
equrv. 
factor 

Class  Ul 

skim 

equiv. 

tador 

Weight  par 
driton 
(pounds) 

11iX» 

10.360 

14.  Section  1002.241  is  amended  by 
revising  paragraph  (a)  to  read  as  foUowrs: 

§1002.241    sum  mtUc  and  butterfat  in 
standardized  mnk. 

(a)  The  butterfat  content  of  milk 
established  to  have  been  standardized 
shall  be  the  same  as  the  butterfat  in  the 


milk,  cream,  and  skim  milk  used  to 
make  such  standardized  milk  less  the 
butterfat  in  any  fluid  milk  product  or 
fluid  cream  product  removed  to  effect 
standardization. 

•  •       •        •        • 

15.  Section  1002.243  is  amended  by 
revising  the  section  heading  and 
paragraph  (b)  to  read  as  follows: 

§1002.243    SMm  milk  and  butterfat 
contaliMd  in  cfVMi,  stMags  craam,  imr  and 
haN,  and  skkn  milk. 

•  •        •        •        • 

(b)  Determine  the  total  amount  of 
butter&t  in  the  prodxict  on  the  basis  of 
butterfat  tests.  In  the  absence  of 
information  establishing  the  butterfat 
content,  determine  the  butterfat  content 
by  the  applioati(»  of  §  1002.230. 

16.  Section  1002.245  is  revised  to  read 
as  follows: 

§1002.245    SMmminiandbutleflal 
contained  in  c«ittu.-«d  andflavoiad  mMk 
drinks  and  IM  mHkaitaIn  drtnlca. 

(a)  If  the  weight  and  the  fat  test  of  the 
product  have  been  established  on  the 
basis  of  available  information: 

(1)  Determine  the  total  amount  of  fat 
in  the  product  on  the  basis  of  fat  tests 
and  the  weight  of  the  product. 

(2)  Determine  the  total  weight  of  the 
noiunilk  ingredients  other  than  water 
contained  in  the  product  and  the  fat 
content  of  such  nonmilk  ingredients. 

(3)  Detannine  the  butterfat  content  of 
the  product  by  subtracting  from  the  total 
fat  content  of  the  product,  the  fat 
content  of  the  nonmilk  products  used. 

(4)  Determine  the  skim  milk  content 
of  the  product  by  subtracting  from  the 
total  weight  of  the  product,  the  butterfat 
contmit  of  the  product  and  total  weight 
of  the  nonmilk  ingredients  dther  than 
water  used  in  the  manufacture  of  the 
product. 

(b)  In  the  absence  of  information 
establishing  weights  or  tests,  the  weight 
of  the  product  shall  be  determined  in 
accordance  with  §  lt>02.232(b): 

(1)  The  butterfat  content  shall  be 
considered  to  be  the  same  as  the 
butterfat  content  of  the  milk  products 
used  in  the  manufacture  of  the  product. 


(2)  The  fkim  milk  content  ^all  be 
determined  by  deducting  from  the  total 
weight  of  the  product  the  butterht 
determined  to  be  contained  therein 
pursuant  to  paragraph  (bMl)  of  this 
section. 

17.  Section  1002.246  is  revised  to  read 
as  follows: 

§1002.248    Sklmmiftaquivalantora 
concentrated  milk  product  and  milk  powder. 

(a)  The  skim  milk  equivalent  of  a 
concentrated  milk  product  and  milk 
powder  in  other  source  milk  receipts 
shall  be  determined  by  multiplying  the 
pounds  of  concentrated  milk  product  or 
milk  powder  by  die  appropriate  product 
skim  equivalent  factor  pursuant  to 

§§  1002.233  or  1002.234. 

(b)  When  a  concentrated  milk  product 
or  milk  powder  is  used  to  fortify  fluid 
milk  products  or  products  included  in 

§  1002.41(c)(1),  the  skim  milk 
equivalent  of  that  portion  of  such 
product  which  is  in  excess  of  the 
volume  included  in  the  fortified  fluid 
milk  product  or  product  included  in 
§  1002.41(cMl)  shall  be  determined  by 
multiplying  the  pounds  of  concentrated 
milk  product  or  milk  powder  by  the 
appropriate  Class  III  skim  equivalent 
factor  piusuant  to  §§  1002.233  or  , — t^ 

1002.234.  The  skim  milk  equivalent  so^  \ 
determined  shall  be  accounted  for  as  a  ^^ 
Class  in  disposition.  Skim  milk  powder 
used  to  fortify  fluid  milk  products  and 
products  included  in  §  1002.41(c)(1) 
will  be  cmsidefed  to  contribute  no 
butterfet  to  the  product  so  fortified. 

(c)  When  concentrated  milk  or  milk 
powder  is  reconstituted,  the  amount  by 
which  the  skim  milk  equivalent  of  the 
concentrated  milk  or  milk  powder 
exceeds  the  pounds  of  reconstituted 
milk  produced,  shall  be  accoimted  for  as 
a  Class  m  disposition. 

18.  Section  1002.247  is  amended  by 
revising  the  section  beading  and 
replacing  the  word  "nondairy"  with  the 
word  "nonmilk"  in  paragraphs  (c)(1) 
and  (c)(2),  to  read  as  follows: 

§  1002.247    SMm  milk  equivalent  and 
butterfat  content  of  oltter  mamifactured 
products. 
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19.  Section  1002.260  is  amended  by 
revising  the  section  heading,  the 
introductory  text,  and  the  introductory 
text  of  paragraph  (a)  to  read  as  follows: 

§1002.260    Procedure  for  estatMlsliIng  fluid 
milk  products,  products  included  in 
§  1 002.41  (c)<l),  and  products  included  in 
S  1002.41(c)(4)  (I)  ttirough  (Iv)  dumped. 

Fluid  milk  products,  products 
included  in  §  1002.41(c)(1),  and 
products  included  in  §  1002.41(c)(4)  (i) 
through  (iv)  processed  by  the  disposing 
handler  that  are  dumped  may  be 
classified  as  Class  III  only  to  the  extent 
that  the  follovi^ing  procedure  is 
followed: 

(a)  The  market  administrator  is  given 
prior  notice  and  the  opportunity  to 
verify  the  fluid  milk  products,  products 
included  in  §  1002.41(c)(1),  and 
products  included  in  §  1002.41(c)(4)  (i) 
through  (iv)  processed  by  the  disposing 
handler  to  be  dumped. 
•        •        •        *        • 

Dated:  September  30. 1993. 

Patricia  Jensen, 

Deputy  Assistant  Secretary,  Marketing  and 
Inspection  Services. 
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Commodity  Credit  Corporation 

7  CFR  Part  1427 
RIN0560-AD44 

1993  Specirications  for  Cotton  Bale 
Packaging  Materials 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  This  interim  rule  amends  the 
regulations  with  respect  to  the  price 
support  loan  programs  for  upland  and 
extra  long  staple  cotton  which  are 
conducted  by  the  Commodity  Credit 
Corporation  (CCC)  in  accordance  with 
The  Agricultural  Act  of  1949  (the  1949 
Act),  as  amended.  The  amendments 
made  by  this  interim  rule  will  provide 
greater  clarity,  enhance  the 
administration  of  CCC  programs  by 
providing  uniformity  between  CCC 
price  support  programs,  eliminate 
obsolete  provisions,  and  more 
appropriately  reflect  loan  eligibility 
quality  requirements  for  the  1993  and 
subsequent  year  crops. 
DATES:  Effective  on  October  6, 1993. 
Comments  must  be  received  on  or 
before  November  5. 1993  in  order  to  be 
assured  of  consideration. 
ADDRESSES:  Submit  comments  to 
Director,  Cotton,  Grain,  and  Rice  Price 


Support  Division,  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS),  United  States  Department  of 
Agriculture  (USDA),  P.O.  Box  2415, 
Washington,  DC  20013-2415;  telephone 
202-720-7641. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Sharp,  Program  Specialist, 
Cotton,  Grain,  and  Rice  Price  Support 
Division,  ASCS,  USDA,  P.O.  Box  2415, 
Washington,  DC  20013-2415;  telephone 
202-720-7988. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291  and 
Departmental  Regulation  1512-1 

This  rule  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  it  has  been  determined  "nonmajor." 
It  has  been  determined  that  the 
provisions  of  this  interim  rule  will  not 
result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  governments,  or 
geo^phic  regions;  or 

(3)  SigniRcant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  interim  rule  since  the 
CCC  is  not  required  by  5  U.S.C.  553  or 
any  other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  these 
determinations. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  human  environment. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are: 
Commodity  Loans  and  Purchases — 
10.051. 

Executive  Order  12778 

This  interim  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778,  Civil  Justice  Reform.  The 
provisions  of  this  interim  rule  do  not 


preempt  State  laws  and  are  not 
retroactive.  Before  any  judicial  action 
may  be  brought  with  respect  to  the 
provisions  of  this  interim  rule, 
administrative  appeal  remedies  at  7  CI'R 
part  780  must  be  exhausted. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  part  1427 
set  forth  in  this  interim  rule  do  not 
contain  any  new  or  revised  information 
collection  requirements  that  require 
clearance  through  the  OfHce  of 
Management  and  Budget  (0MB)  under 
the  provisions  of  44  U.S.C.  chapter  35. 
The  information  collection  requirements 
contained  in  the  current  regulations  at 
7  CFR  part  1427  have  been  approved 
through  August  31, 1994,  by  the  OMB 
under  the  provisions  of  44  U.S.C. 
chapter  35,  and  assigned  OMB  Nos. 
0560-0074,  0560-0087,  and  0560-0029. 
Public  reporting  burden  for  these 
collections  is  estimated  to  average  15 
minutes  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  the 
information  collection  requirements, 
including  suggestions  for  reducing  the 
burden,  to  the  Department  of 
Agriculture,  Clearance  Office,  OIRM, 
AG  Box  7630,  Washington,  DC  20250; 
and  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(OMB  Nos.  0560-0074,  0560-0087.  and 
0560-0129),  Washington.  DC  20503. 

Background 

The  1949  Act  sets  forth  the  statutory 
authority  for  CCC  price  support 
programs.  CCC  price  support  programs 
are  intended  to  stabilize  market  prices 
and  provide  interim  financing  and 
assistance  to  producers  in  the  orderly 
marketing  of  eligible  commodities. 

This  interim  rule  amends  regulations 
found  at  7  CFR  part  1427  to  provide 
rules  for  administering  CCC  price 
support  programs  for  the  1993  through 
1995  crop  years. 

This  rule  has  been  reviewed  pursuant 
to  Executive  Order  12778.  To  the  extent 
State  and  lotal  laws  are  in  conflict  with 
these  regulatory  provisions,  it  is  the 
intent  of  CCC  that  the  terms  of  these 
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regulations  prevail.  The  provisions  of 
this  interim  rule  are  not  retroactive  and 
prior  to  any  judicial  action  in  a  court  of 
competent  jurisdiction,  administrative 
review  under  7  CFR  part  780  must  be 
exhausted. 

On  March  31. 1993.  the  Cotton 
Marketing  Advisory  Committee 
(committee)  appointed  by  the  Secretary 
of  Agriculture,  adopted  a 
recommendation  to  the  Secretary 
concerning  changes  to  the  system  of 
classification  of  upland  cotton 
beginning  with  the  1993  crop  year.  For 
1992  and  prior  crop  years,  a  component 
of  the  classification  for  upland  cotton 
was  based  on  the  combination  of  color 
of  the  cotton  and  content  of  leaf  in  the 
ginned  cotton.  The  committee 
recommended  that  the  sign  component 
of  color  and  leaf  be  separated  into 
separate  classiHcation  components.  The 
recommendation  was  approved  by  the 
Secretary  effective  with  the  1993  crop 
year.  Accordingly,  upland  cotton  will 
now  be  classed  separately  for  color 
grade  and  leaf  grade. 

In  addition,  tor  1992  and  prior  crop 
years,  the  presence  of  extraneous  matter 
in  the  ginned  upland  cotton  could  result 
in  the  overall  reduction  in  the  grade  of 
such  cotton.  Because  of  the  separation 
of  color  grade  and  leaf  grade  it  will  no 
longer  be  necessary  to  reduce  the  grade 
of  the  cotton  for  extraneous  matter. 
Accordingly,  this  interim  rule  amends 
'^§  1427.1(b)(2).  1427.5(b)(l)(iii).  and 
'^427.5(b)(l)(v)(A)  to  incorporate  these 
changes. 

For  many  years,  CCC  has  approved 
individuals  to  act  as  loan  clerks  to  assist 
producers  in  preparing  CCC  price 
support  loan  documents.  Generally, 
these  individuals  represent  businesses 
to  which  the  producer  sold  their  cotton 
after  the  cotton  was  redeemed  from 
price  support  loan.  Because  of  the 
increase  in  loan  deHciency  payment 
applications,  several  loan  clerks 
requested  that  CCC  also  approve  such 
clerks  to  assist  producers  in  preparing 
loan  deficiency  payment  documents. 
COC  has  agreed  to  allow  clerks  to  assist 
producers  in  the  preparation  of  such 
documents. 

Accordingly,  this  interim  rule 
removes  the  definition  of  "loan  clerk" 
and  adds  the  definition  of  "cotton 
clerk"  in  §  1427.3  to  clarify  that  cotton 
clerks  approved  by  CCC  may  assist 
producers  in  preparing  both  loan  and 
loan  deficiency  documents,  amends 
§  1427.6(a)(3)  to  provide  that  cotton 
clerks  may  disburse  price  support  loans, 
amends  §  1427.13  to  include  loan 
deficiency  payments  and  correct 
typographical  errors,  and  amends 
§  1427.15  to  include  the  provisions  for 
loan  deficiency  payments.     . 


Each  year  the  Joint  Cotton  Industry 
Bale  Packaging  Committee  OQBPC) 
sponsored  by  the  National  Cotton 
Council  in  cooperation  with  the 
American  Textile  Manufactures 
Institute,  approves  specifications  for 
cotton  bale  packaging  to  be  used  as 
industry  guidelines.  Accordingly,  this 
interim  rule  amends  §  1427.5(b)(2)(iii)  to 
change  the  referenced  year  from  1992  to 
1993  for  the  Specifications  for  Cotton 
Bale  Packaging  Materials  published  by 
the  IQBPC. 

This  interim  rule  amends 
§  1427.5(b)(2)(iv)(A)  to  correct  an  error 
which  requires  ginners  to  show  the  tare 
weight  of  each  bale  on  the  gin  bale  tag. 
This  change  allows  ginners  to  provide 
warehousemen  the  tare  weight  of  the 
bale  without  actually  entering  the  tare 
weight  on  the  gin  bale  tag. 

This  interim  rule  amends 
§  1427.5(c)(2)(iii)(D)  to  correct  an  error. 
This  change  clarifies  that  agents 
designated  by  the  producer  on  a  CCC- 
605  to  act  on  behalf  of  the  producer  may 
designate  a  subsequent  agent  by  a  single 
endorsement  of  the  agent. 

This  interim  rule  amends 
§  1427.5(c)(3)  to  correct  an  error  and        ^ 
provide  that  cotton  delivered  to  CCC 
approved  cooperatives  shall  not  be 
eligible  to  receive  loan  deficiency 
payments  if  the  producer-member  who 
delivered  the  cotton  does  not  retain  the 
right  to  share  in  the  proceeds  from  the 
marketing  of  the  cotton. 

This  interim  rule  amends  §  1427.5(d) 
to  correct  an  error  by  removing  the 
requirement  that  coiton  received  as 
payment  of  fi.xed  or  standing  rent  is 
ineligible  for  loan  or  loan  deficiency 
payment.  The  general  eligibility 
requirements  at  §  1427.5  make  this 
provision  redundant. 

This  interim  rule  amends  §  1427.6(c) 
to  reference  §  1427.5  for  eligibility 
requirements  for  clarity. 

This  interim  rule  amends  §  1427.7(a) 
to  correct  a  typographical  error. 

This  interim  rule  amends  §  1427.7(b) 
to  correct  an  error  and  to  clarify  that  if 
upland  or  ELS  cotton  loans  are  extended 
for  an  additional  8-month  period  the 
p  '>ducer  shall  pay  to  CCC,  if  forfeited 
t-  CCC»  all  storage  costs  associated  with 
.  e  storage  of  the  forfeited  cotton  and 
ae  dollar  per  bale. 

This  interim  rule  amends  §  1427.8(d) 
to  correct  an  error  by  removing  the 
reference  to  AMS  Form  A-1. 

This  interim  rule  amends  §  1427.9  to 
correct  errors  by  clarifying  the 
classification  requirements.  In  addition, 
for  1992  and  prior  crop  years,  CCC 
required  that  the  cotton  be  classed  not 
more  than  15  days  before  the  date  the 
warehou.se  receipt  was  issued.  CCC  has 
determined  that  this  provision  is  not 


necessary  and  is  an  undue  burden  on 
the  producer.  Accordingly,  §  1427.9  is 
amended  to  remove  the  requirement 
that  cotton  must  be  classed  not  more 
than  15  days  prior  to  the  date  the 
warehouse  receipt  was  issued. 

This  interim  rule  amends 
§§  1427.11(0(2)  and  1427.11(g)(3)  to 
correct  an  error  by  clarifying  tl^at 
alterations  in  the  gross  weight  will  be 
accepted  if  the  warehouse  receipt  bears 
CCC  approved  wording  and  to  correct 
typographical  errors. 

This  interim  rule  amends  §  1427.12  to 
correct  an  error  by  clarifying  that  lien 
waivers  must  be  obtained  before 
disbursement  of  CCC  price  support 
loans  if  there  are  any  liens  or 
encumbrances  on  the  cotton  tendered  as 
collateral. 

Loan  and  loan  deficiency  payment 
proceeds  are  subject  to  offset  or 
provided  according  to  §§  1427.14(b)  and 
1427.168(b).  Accordingly,  this  interim 
rule  amends  §§  1427.14  and  1427.168  by 
removing  paragraph  (a)  in  each  section 
references  to  oH^sets  applicable  to  farm- 
storage  facilities  or  dying  equipment 
loans. 

This  interim  rule  amends  §  1427.17  to 
correct  an  error  by  removing  the 
reference  to  cotton  classification 
memoranda. 

7  CFR  part  1421  of  this  chapter 
provide  the  regulations  governing  CCC 
price  support  loans  and  loan  deficiency 
payments  for  wheat,  feed  grains,  rice, 
and  oilseeds.  For  these  commodities. 
CCC  has  determined  that  producers  who 
violate  the  terms  and  condition  of  the 
loan  note  and  security  agreements  or  the 
loan  deficiency  payment  application 
will  cause  harm  or  damage  to  CCC  in 
that  funds  may  be  disbursed  to 
producers  for  a  quantity  of  the 
commodity  which  is  not  in  existence  or 
for  a  quantity  on  which  the  producer  is 
not  eligible.  In  the  past  these  provisions 
have  not  applied  to  cotton,  however. 
recent  instances  of  incorrect 
certification  by  a  few  producers  has 
pointed  out  this  discrepancy. 
Accordingly,  in  an  effort  to  further 
program  integrity  and  to  be  consistent 
with  the  provisions  applicable  to  other 
commodities  this  interim  rule  amends 
§  1427.18  and  adds  §  1427.175  to  add 
liquidated  damages  that  are  applicable  if 
a  county  committee  determines  that  t)fe 
producer  has  violated  the  terms  or 
conditions  of  their  loan  note.or  loan 
deficiency  payment  application. 

This  interim  rule  also  amends 
§  1427.18  to  correct  an  error  by 
clarifying  the  manner  by  which  CCC 
will  determine  the  value  of  loan 
collateral  delivered  or  acquired  by  CCC 
that  is  not  eligible  to  be  forfeited  to  CCC 
in  settlement  of  the  loan. 


> 
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This  interim  rule  amends  the 
introductory  text  of  8 1427.19(b)  to 
correct  an  error  by  removing  references 
to  classification  memoranda. 

This  interim  rule  amends 
§  1427.23(b)(3)  to  add  reference  to  Form 
CCC-709  used  in  requesting  a  loan 
deficiency  payment  on  gin  direct  cotton 
that  had  been  inadvertently  omitted. 

This  interim  rule  amends 
§§  1427.160(c)  and  1427.160(d)  to 
correct  an  error  by  clarifying  that 
approved  cooperative  marketing 
associations  must,  unless  otherwise 
authorized  by  (XC,  request  seed  cotton 
loans  at  a  central  county  office 
designated  by  the  applicable  State 
committee  and  to  correct  a 
typographical  error. 

This  interim  rule  amends 
§  1427.163(b)  to  correct  an  error  by 
clarifying  that  if  a  seed  loan 
disbursement  check  is  negotiated, 
repayment  shall  include  interest. 

This  interim  rule  amends 
§  1427.165(b)  to  correct  an  error  by 
removing  references  to  AMS  Forms  1 
and  3. 

This  interim  rule  amends  §  1427.168 
by  removing  (paragraph  (c).  This  has 
been  incorporated  in  §  1427.172(b)(3). 

This  interim  rule  amends 
§  1427.172(b)(3)  to  incorporate  the 
provisions  removed  from  §  1427.168 
which  requires  that  proceeds  of  a 
warehouse  stored  loan  or  loan 
deflciency  payment  on  the  lint  cotton 
ginned  from  the  seed  cotton  loan 
collateral  must  be  used  to  satisfy  the 
outstanding  seed  cotton  loan. 

This  interim  rule  amends 
§  1427.172(b)(4)  to  correct  an  error  by 
clarifying  that  an  approved  cooperative 
must  repay  the  seed  cotton  loan  before 
the  applicable  lint  cotton  can  be 
pledged  for  loan  or  before  a  loan 
deficiency  payment  can  be  approved. 

List  of  Subjects  in  7  CFR  Part  1427 

Cotton,  Loan  programs — agriculture, 
Packaging  and  containers.  Price  support 
programs.  Reporting  and  recordkeeping 
requirements.  Surety  bonds. 
Warehouses. 

Accordingly  7  CFR  part  1427  is 
amended  as  follows: 

PART  1427— COTTON 

1.  The  authority  citation  for  7  CFR 
part  1427  continues  to  read  as  follows: 

Authority:  7  U.S.C  1421. 1423, 1425, 1444. 
and  1444-2;  15  U  S.C  7l4band  7l4c 

2.  Section  1427.1  is  amended  by: 

A.  Revising  paragraphs  (b)(2)(i), 
(b)(2)(ii).  and  (b)(2}(iii),  and 

B.  Adding  paragraph  (bH2)(iv)  to  read 
as  follows: 


f  1427.1    AppMcabUtty. 

*****  ^ 

(b)'  •  • 

(2)*  •  • 

(i)  Grade,  staple,  and  leaf, 

(ii)  Micronaire. 

(iii)  Strength,  and 

(iv)  Bark  and  other  extraneous  matter. 


3.  Section  1427.3  is  amended  by 
removing  the  definition  of  Uxin  clerk 
and  adding  the  deHnition  of  Cotton 
clerk  to  read  as  follows: 

§1427.3    Definitions. 

•  •         •         *         • 

Cotton  clerk  means  a  person  approved 
by  CCC  to  assist  producers  in  preparing 
loan  and  loan  deficiency  documents. 

•  •        •        •        • 

4.  Section  1427.5  is  amended  by: 

A.  Revising  paragraph  (a), 

B.  Revising  the  introductory  text  of 
paragraph  (b)(l)(iii). 

C  Revising  paragraph  (b)(l)(iii)(A). 

D.  Adding  paragraph  (b)(l)(iii)(D), 

E.  Revising  paragraph  (b)(l)(v)(A), 

F.  Revising  paragraphs  (b)(2)(iii), 
(b)(2)(iii)(A).  and  (b)(2)(iv)(A), 

G.  Revising  paragraph  (c)(2)(iii)(D) 
and  (c)(3),  and 

H.  Revising  paragraph  (d)  to  read  as 
follows: 

S  1427,5    OMMrai  aNgibUlty  requirements. 

(a)  In  order  to  receive  price  support 
for  a  crop  of  cotton,  a  producer  must 
execute  a  note  and  security  agreement 
or  loan  deficiency  payment  application 
on  or  before  May  31  of  the  year 
following  the  year  in  which  such  crop 
is  normally  harvested.  A  Form  A  loan 
must  be  signed  by  the  producer  or 
producer's  agent  and  mailed  or 
delivered  to  the  county  office  or  an 
authorized  LSA  within  15  calendar  days 
after  the  producer  signs  the  Form  A  loan 
and  within  the  period  of  loan 
availability.  A  producer,  except  for  a 
cooperative,  must  request  price  support 
and  loan  deficiency  payments: 

(1)  At  the  county  office  which,  in 
accordance  with  part  719  of  this  title,  is 
responsible  for  administering  programs 
for  the  farm  on  which  the  cotton  was 
produced,  or 

(2)  From  an  authorized  LSA. 
(b)(1)*  *  • 

(iii)  For  upland  cotton,  be  a  grade, 
staple  length,  leaf,  micronaire,  strength, 
and  bark  specified  in: 

(A)  The  schedule  of  premiums  and 
discounts  for  grade,  staple,  and  leaf, 

•  *        *        «        • 

(D)  The  schedule  of  bark  discounts. 

*  •        •        •        • 

(v)*   •  • 


(A)  Upland  cotton  must  not  have  a 
strength  reading  of  18  grams  per  tex, 
rounded  to  whole  grams,  or  below. 

(2)*   *   • 

(iii)  Be  packaged  in  materials  which 
meet  specifications  adopted  by  the  Joint 
Cotton  Industry  Bale  Packaging 
Committee  (JCIBPC)  sponsored  by  the 
National  Cotton  Council  of  America,  for 
bale  coverings  and  bale  ties  which  are 
identified  and  approved  by  the  JCIBPC 
as  experimental  packaging  materials  in 
the  June  1993  Specifications  for  Cotton 
Bale  Packaging  Materials.  Heads  of  bales 
must  be  completely  covered. 

(A)  Copies  of  the  June  1993 
Specifications  for  Cotton  Bale  Packaging 
Materials  published  by  the  JCIBPC 
which  are  incorporated  by  reference  are 
available  upon  request  at  the  county 
office  and  at  the  following  address:  Joint 
Cotton  Industry  Bale  Packaging 
Committee,  National  Cotton  Council  of 
America,  P.O.  Box  12285,  Memphis, 
Tennessee  38112.  Copies  may  be 
inspected  at  the  South  Agriculture 
Building,  room  3623, 14th  and 
Independence  Ave.  SW..  Washington, 
DC,  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  or  at  the  Office 
of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700. 
Washington,  DC. 
•        •        •        •        • 

(iv)*   *   * 

(A)  Who  has  entered  the  tare  weight 
of  the  bale  (bagging  and  ties  used  to 
wrap  the  bale)  on  the  gin  bale  tag  or 
otherwise  furnish  warehousemen  the 
tare  weight,  and 

.1       *        .        • 

(c)*  •  * 

(2)*    *    * 

(iii)*   *   * 

(D)  Allows  agents  so  designated  by 
the  producer  to  designate  a  subsequent 
agent  by  endorsement  of  the  form  by  the 
agent. 

(3)  If  price  support  is  made  available 
to  producers  through  an  approved 
marketing  cooperative  in  accordance 
with  part  1425  of  this  chapter,  the 
beneficial  interest  in  the  cotton  must 
always  have  been  in  the  producer- 
member  who  delivered  the  cotton  to  the 
cooperative  or  its  member  cooperative, 
except  as  otherwise  provided  in  this 
section.  Cotton  delivered  to  such  a 
cooperative  shall  not  be  eligible  to 
receive  a  loan  or  a  loan  deficiency 
payment  if  the  producer-member  who 
delivered  the  cotton  does  not  retain  the 
right  to  share  in  the  proceeds  from  the 
marketing  of  the  cotton  as  provided  in 
part  1425  of  this  chapter. 
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(d)  If  the  person  tendering  cotton  for 
a  loan  or  a  loan  deficiency  payment  is 
a  landowner,  landlord,  tenant,  or 
sharecropper,  such  cotton  must 
represent  such  person's  separate  share 
of  the  crop  and  must  not  have  been 
acquired  by  such  person  directly  or 
indirectly  from  a  landowner,  landlord, 
tenant,  or  sharecropper. 

5.  Section  1427.6  is  amended  by: 

A.  Revising  paragraph  (a)(3),  and 

B.  Revising  paragraph  (c)  to  read  as 
follows: 

§  1427.6    Disbursement  of  price  support 
loans.  , 

(a)'  *  * 

(3)  An  approved  cotton  clerk  who  has 
entered  into  a  written  agreement  with 
CCC  on  Form  CCC-810. 

*        *        *        * ,       * 

(c)  The  loan  documents  shall  not  be 
presented  for  disbursement  unless  the 
commodity  covered  by  the  mortgage  or 
pledged  as  security  is  eligible  in 
accordance  with  §  1427.5.  If  the 
commodity  was  not  an  eligible 
commodity  at  the  time  of  disbursement, 
the  total  amount  disbursed  under  the 
loan,  and  charges  plus  interest  shall  be 
refunded  promptly. 

8.  Section  1427.7  is  amended  by: 

A.  Revising  the  introductory  text  of 
paragraph  (a),  and 

B.  Revising  the  introductory  text  of 
paragraph  (b)  to  read  as  follows: 

§1427.7    {Maturity  of  loans. 

(a)  Form  A  cotton  loans  and  Form  G 
loans  to  cotton  cooperative  marketing 
associations  mature  on  demand  by  CCC 
and  no  later  than  the  last  day  of  the  10th 
calendar  month  from  the  first  day  of  the 
month  in  which  the  loan  or  loan 
advance  is  disbursed,  except  that: 
***** 

(b)  If  a  producer's  cotton  price 
support  loan  is  extended  for  8  months 
in  accordance  with  paragraphs  (a)  (1) 
and  (2)  of  this  section  and  the  loan 
collateral  is: 
***** 

7.  Section  1427.8  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  1427.8    Amount  of  loan. 

***** 

(d)  CCC  will  not  increase  the  amount 
of  the  loan  made  with  respect  to  any 
bale  of  cotton  as  a  result  of  a 
redetermination  of  the  quantity  or 
quality  of  the  bale  after  it  is  tendered  to 
CCC,  except  that  if  it  is  established  to 
the  satisfaction  of  CCC  that  a  bona  fide 
error  was  made  with  respect  to  the 
weight  of  the  bale  or  the  classification 


for  the  bale,  such  error  may  be 
corrected. 
8.  Section  1427.9  is  amended  by: 

A.  Revising  paragraph  (a), 

B.  Revising  paragraph  (b), 

C.  Revising  paragraph  (c), 

D.  Removing  paragraph  (e),  and 

E.  Redesignating  paragraph  (f)  as 
paragraph  (e)  and  revising  redesignated 
paragraph  (e)  to  read  as  follows: 

§  1427.9    Classification  of  cotton. 


Date 


(a)  An  AMS  cotton  class!  iication  or 
other  entity's  classification  acceptable 
by  CCC  showing  the  classification  of  a 
bale  must  be  based  upon  a 
representative  sample  drawn  from  the 
bale  in  accordance  with  instructions  to 
samplers  drawing  samples  under  the 
Smith-Doxey  program. 

(b)  If  the  producer's  cotton  has  not 
been  classed  or  sampled  in  a  manner 
acceptable  by  CCC,  the  warehouse  shall 
sample  such  cotton  and  forward  the 
samj^'es  to  'he  Cotton  Classing  Office  or 
other  entity  approved  by  CCC  serving 
the  district  in  which  the  cotton  is 
located.  Such  warehouse  must  be 
licensed  by  AMS  or  be  an  entity 
approved  by  CCC  to  draw  samples  for 
submission  to  the  Cotton  Classing  Office 
or  other  entity  approved  by  CCC. 

(c)  If  a  sample  has  been  submitted  for 
classiHcation,  another  sample  shall  not 
be  drawn  and  forwarded  to  a  Cotton 
Classing  Office  or  other  entity  approved 
by  CCC  except  for  a  review 
classification. 


(e)  If  a  review  classification  is 
obtained,  the  loan  value  of  the  cotton 
represented  thereby  will  be  based  on 
such  review  classification. 

9.  Section  1427.11  is  amended  by: 

A.  Revising  paragraph  (f)(2),  and 

B.  Revising  paragraph  (g)(3)  to  read  as 
follows:  "^ 

§  1427.1 1    Warehouse  receipt  and 
insurance. 

***** 

(f)*  •  * 

(D*  *  * 

(2)  The  tare  shovra  on  the  receipt 
shall  be  the  tare  furnished  to  the 
warehouse  by  the  ginner  or  entered  by 
the  ginner  on  the  gin  bale  tag.  A 
warehouse  receipt  reflecting  an 
alteration  in  gross,  tare,  or  net  weight 
will  not  be  accepted  by  CCC  unless  it 
bears,  on  the  face  of  the  receipt,  the 
following  legend  or  similar  wording 
approved  by  CCC,  duly  executed  by  the 
warehouse  or  an  authorized 
representative  of  the  warehouse: 
Corrected  (gross,  tare,  or  net)  weight 
(Name  of  warehouse) 
By  (Signature  or  initials) 


(g)*  *  * 

(3)  If  the  receipt  does  not  show  that 
receiving  charges  have  been  paid  or 
waived,  CCCshall  reduce  the  loan 
amount  by  the  amount  of  the  receiving 
charges  specified  in  the  storage 
agreement  between  the  warehouse  and 
CCC  However,  except  for  bales  stored 
in  the  States  of  Alabama.  Florida, 
Georgia,  North  Carolina,  South  CaroUna, 
and  Virginia,  if  receiving  charges  due  on 
the  bale  include  a  charge,  if  any,  for  a 
new  set  of  ties  for  compressing  flat  bales 
tied  with  ties  which  cannot  be  reused, 
the  warehouse  receipt  must  show  such 
receiving  charges  and  state:  "Receiving 
charges  due  include  charge  for  new  set 
of  ties",  or  similar  notation,  and  CCC 
shall  reduce  the  loan  amount  by  the 
amount  of  the  receiving  charges  shown 
on  the  warehouse  receipt  (this  will  be 
the  amount  payable  by  COC  if  it  pays  for 
receiving,  notwithstanding  the 
provisions  of  the  storage  agreement). 
**.••• 

10.  Section  1427.12  is  revised  to  read 
as  follows: 

$1427.12    Liens. 

If  there  are  any  liens  or  enqumbrances 
on  the  cotton  tendered  as  collateral  for 
a  price  support  loan,  waivers  that  fully 
protect  the  interest  of  CCC  must  be 
obtained  before  disbursement  even 
though  the  liens  or  encumbrances  are 
satisfied  from  the  loan  proceeds.  No 
additional  liens  or  encumbrances  shall 
be  placed  on  the  commodity  after  the 
loan  is  approved. 

11.  Section  1427.13  is  amended  by: 

A.  Revising  paragraph  (a), 

B.  Revising  paragraph  (b),  and 

C.  Revising  paragraph  (c)  to  read  as 
follows: 

§  1 427.1 3    Fees,  chaises  and  interest 

(a)  A  producer  shall  pay  a 
nonrefundable  loan  service  fee  to  CCC 
or,  if  appltcable,  to  an  authorized  LSA, 
at  a  rate  determined  by  CCC.  Any  such 
fee  shall  be  in  addition  to  any  cotton 
clerk  fee  paid  to  a  cotton  cleric  in 
accordance  ^ith  paragraph  (b)  of  this 
section.  The  amount  of  such  fees  is 
available  in  State  and  county  offices^d 
are  shown  on  the  note  and  security 
agreement. 

(b)  Cotton  clerks  may  only  charge  fees 
for  the  preparation  of  loan  or  loan 
deficiency  payment  documents  at  the 
rate  determmed  by  CCC. 

(1)  Such  fees  may  be  deducted  irorn 
the  loan  or  loan  deficiency  payment 
proceeds  instead  of  the  fees  being  paid 
in  cash. 

(2)  The  amount  of  such  fees  is 
available  in  State  and  county  offices  and 
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is  shown  on  the  note  and  security 
agreement. 

(c)  Interest  which  accrues  with 
respect  to  a  loan  shall  be  determined  in 
accordance  with  part  1405  of  this 
chapter.  All  or  a  portion  of  such  interest 
may  be  waived  with  respect  to  a 
quantity  of  upland  cotton  which  has 
been  redeemed  in  accordance  with 
§  1427.19  at  a  level  which  is  less  than 
the  principal  amount  of  the  loan  plus 
charges  and  interest. 
ft        *        *        *        « 

12.  Section  1427.14  is  revised  to  read 
as  follows: 

§1427.14    Offsets. 

If  the  producer  is  indebted  to  CCC  or 
to  any  other  agency  of  the  United  States 
and  such  indebtedness  is  listed  on  the 
county  claim  control  record,  amounts 
due  the  producer  under  regulations  in 
this  subpart  shall  be  applied  to  such 
indebtedness  a^  provided  in  part  3  of 
this  title  and  part  1403  of  this  chapter. 

13.  Section  1427.13  is  revised  to  read 
as  follows: 

§1427.15    Special  procedure  where  funds 
are  advanced. 

(a)  This  special  procedure  is  provided 
to  assist  persons  or  firms  which,  in  the 
course  of  their  regular  business  of 
h^mdling  cotton  for  producers,  have 
made  advances  to  eligible  producers  on 
eligible  cottcn  to  be  placed  under  loan 
or  to  receive  a  loan  deficiency  payment. 
A  person,  firm,  or  financial  institution 
which  has  made  advances  to  eligible 
producers  on  eligible  cotton  may  also 
obtain  reimbursement  for  the  amounts 
advanced  under  this  procedure. 

(b)  This  special  procedure  shall  apply 
only: 

(1)  To  loan  or  LDP  documents 
covering  cotton  on  which  a  person  or 
firm  has  advanced  to  the  producers, 
including  payments  to  prior  lienholders 
and  other  creditors,  the  note  amounts 
shown  on  the  Form  A  loan,  except  for: 

(i)  Authorized  cotton  clerk  fees. 

(ii)  The  research  and  promotion  fee  to 
be  collected  for  transmission  to  the 
Cotton  Board  by  CCC,  and 

(iii)  CCC  loan  service  charges,  and 

(2)  If  such  person  or  firm  is  entitled 
to  reimbursement  firom  the  proceeds  of 
the  loans  or  loan  deficiency  payments 
for  the  amounts  advanced  and  has  been 
authorized  by  the  producer  to  deliver 
the  loan  or  loan  deficiency  payment 
documents  to  a  county  office  for 
disbursement  of  the  loans  or  loan 
deficiency  payments. 

(c)(1)  All  loan  or  loan  deficiency 
payment  dociunents  shall  be  mailed  or 
delivered  to  the  appropriate  county 
office  and  shall  show  the  entire 
proceeds  of  the  loans  or  loan  deficiency 


payments,  except  for  CCC  loan  service 
charges  and  research  and  promotion  fee. 
for  disbursement  to: 

(i)  The  financial  institution  which  is 
to  allow  credit  to  the  person  or  firm 
which  made  the  loan  or  loan  deficiency 
payment  advances  or  to  such  financial 
institution  and  such  person  or  firm  as 
joint  payees,  or 

(ii)  The  person,  firm,  or  financial 
institution  which  made  the  loan  or  loan 
deficiency  payment  advances  to  the 
producers. 

(2)  When  received  in  a  county  office 
warehouse  receipts  and  loan  documents 
must  reflect  not  more  than  60  days 
accrued  stor„j-«.  or  the  loan  amount 
must  be  reduced  by  the  excess  storage 
as  specified  in  §  1427.11. 

(3)  The  documents  shall  be 
accompanied  by  Form  CCC-825. 
Transmittal  Schedule  of  Loan  and  Loan 
Deficiency  Payment  Documents,  in 
original  and  two  copies,  numbered 
serially  for  each  county  office  by  the 
person,  firm,  or  financial  institution 
which  made  the  loan  or  loan  deficiency 
payment  advance.  The  Form  CCC-825 
shall  show  the  amoimts  invested  by  the 
person,  firm,  or  financial  institution  in 
the  loans  or  loan  deficiency  payments. 

(4)  Upon  receipt  of  the  loan  or  loan 
deficiency  payment  documents  and 
Form  CCC-825,  the  county  office  will 
stamp  one  copy  of  the  Form  CCC-825  to 
indicate  receipt  of  the  documents  and 
return  this  copy  to  the  person,  firm,  or 
financial  institution. 

(d)  County  offices  will  review  the  loan 
or  loan  deficiency  payment  documents 
prior  to  disbursement  and  will  return  to 
the  person,  firm,  or  financial  institution 
any  documents  determined  not  to  be 
acceptable  because  of  errors  or 
illegibility.  County  pffices  will  disburse 
the  loans  or  loan  deficiency  payments 
for  which  loan  or  loan  deficiency 
payment  documents  are  acceptable  by 
issuance  of  one  check  to  the  payee 
indicated  on  the  applicable  form  and 
will  mail  the  check  to  the  address 
shown  for  such  payee  on  the  applicable 
form  with  a  copy  of  Form  CCC-825.  The 
Form  CCC-825  will  show  the  date  of 
disbursement  by  a  county  office  and 
amount  of  interest  earned  by  the  person, 
firm,  or  financial  institution. 

(e)  The  person,  firm,  or  financial 
institution  shall  be  deemed  to  have 
invested  funds  in  the  loans  or  loan 
deficiency  payment  as  of  the  date  loan 
or  loan  deficiency  payment  documents 
acceptable  to  CCC  were  delivered  to  a 
county  office  or,  if  received  by  mail,  the 
date  of  mailing  as  indicated  by  postmark 
or  the  date  of  receipt  in  a  county  office 
if  no  postmark  date  is  shown.  Patron 
Dbstage  meter  date  stamp  will  not  be 

-recognized  as  a  postmark  date. 


(fl  Interest  will  be  computed  on  the 
total  amount  invested  by  the  person, 
firm,  or  financial  institution  in  the  loan 
or  loan  deficiency  payment  represented 
by  accepted  documents  from  and 
including  the  date  of  investment  of 
funds  by  the  person,  firm,  or  financial 
institution  to.  but  not  including,  the 
date  of  disbursement  by  a  county  office. 

(1)  Interest  will  be  pa'.d  at  the  rate  in 
effect  for  CCC  loans  as  provided  in  part 
1405  of  this  chapter. 

(2)  Interest  earned  by  the  person,  firm. 
or  financial  institution  on  the 
investment  in  loans  disbursed  during  a 
month  will  be  paid  by  county  offices 
after  the  end  of  the  month. 

14.  Section  1427.17  is  revised  to  read 
as  follows: 

§  1427.17    Custodial  offices. 

Forms  CCC-Cotton  A  and  CCC- 
Cotton  A-1,  collateral  warehouse 
receipts  and  related  documents  will  be 
maintained  in  custody  of  the  local 
county  office,  authorized  LSA.  or  any 
financial  institution  defined  in  §  1427.3 
and  approved  by  CCC.  whichever 
disbursed  the  loan  evidenced  by  such 
documents. 

15.  Section  1427.18  is  amended  by: 

A.  Removing  the  comma  and  the  word 
"and"  at  the  end  of  paragraph  (a)(l)(iv) 
and  inserting  a  semicolon. 

B.  Redesignating  paragraph  (a)(l)(v)  as 
graph  (a)(l)(vi). 

C.  Adding  a  new  paragraph  (a)(l)(v). 

D.  Revising  paragraph  (a)(2). 

E.  Revising  paragraph  (d),  and 

F.  Adding  paragraphs  (e)  through  (i) 
to  read  as  follows: 

§  1427.1 8    Liability  of  the  producer. 
(a)(1)*   *   •  , 

(v)  Liquidated  damages  in  accordance 

with  paragraph  (e)  of  this  section,  and 

***** 

(2)  Notwith.standing  any  provision  of 
the  note  and  security  agreement,  if  a 
producer  has  made  any  such  fraudulent 
representation  or  if  the  producer  has 
disposed  of.  or  moved,  the  loan 
collateral  without  prior  written  approval 
from  CCC.  the  value  of  such  collateral 
delivered  to  or  acquired  by  CCC  shall  be 
equal  to  the  sales  price  of  the  cotton  less 
any  costs  incurred  by  CCC  in 
completing  the  sale. 
***** 

(d)  If  more  than  one  producer 
executes  a  note  and  security  agreement 
or  loan  deficiency  payment  application 
with  CCC.  each  such  producer  shall  be 
jointly  and  severally  liable  for  the 
violation  of  the  terms  and  conditions  of 
the  note  and  security  agreement  or  loan 
deficiency  payment  application  and  the 
regulations  set  forth  in  this  part.  Each 
such  producer  shall  also  remain  liable 
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for  repayment  of  the  entire  loan  or  loan 
deficiency  payment  amount  until  the 
loan  is  fully  repaid  without  regard  to 
such  producer's  claimed  share  in  the 
cotton  pledged  as  collateral  for  the  loan 
or  for  which  the  loan  deficiency 
payment  was  made.  In  addition,  such 
producer  may  not  amend  the  note  and 
security  agr«ement  or  loan  deficiency 
payment  application  with  respect  to  the 
producer's  claimed  share  in  such  cotton, 
or  loan  proceeds,  after  execution  of  the 
note  and  security  agreement  or  loan 
deficiency  payment  application  by  CCC. 

(e)  The  producer  and  CCC  agree  that 
it  will  be  difficult,  if  not  impossible,  to 
prove  the  amount  of  damages  to  CCC  if 
a  producer  makes  any  fraudulent 
representation  in  obtaining  a  loan  or 
loan  deficiency  payment  or  in 
maintaining,  or  settling  a  loan  or 
disposing  of  or  moving  the  loan 
collateral  without  the  prior  written 
approval  of  CCC.  Accordingly,  if  the 
county  committee  determines  that  the 
producer  has  violated  the  terms  or 
conditions  of  Form  CCC-Cotton  A, 
Form  CCC-Cotton  AA.  or  Form  CCC- 
709,  as  applicable,  the  producer  shall 
pay  to  CCC  as  liquidated  damages  an 
amount  computed  by  multiplying  the 
quantity  applicable  to  the  violation  by: 

(1)  For  tne  first  offense,  if  the  county 
committee  determines  the  producer 
acted  in  good  faith  when  the  violation 
occurred,  20  percent  of  the  loan  rate 
applicable  to  the  loan  note  or  the  loan 
deficiency  payment  rate; 

(2)  For  the  second  offense,  if  the 
county  committee  determines  the 
producer  acted  in  good  faith  when  the 
violation  occurred,  50  percent  of  the 
loan  rate  applicable  to  the  loan  note  or 
the  loan  deficiency  payment  rate; 

(3)  For  any  offense  other  than  the  first 
or  second  offense  including  any  offense 
for  which  the  county  committee  cannot 
determine  the  producer  acted  in  good 
faith  when  the  violation  occurred,  50 
percent  of  the  loan  rate  applicable  to  the 
loan  note  or  the  loan  deficiency 
payment  rate. 

(f)  For  first  and  second  offenses,  if  the 
county  committee  determines  that  a 
producv^r  acted  in  good  faith  when  the 
violation  occurred,  the  county 
committee  shall: 

(1)  Require  repayment  of  the  loan 
principal  applicable  to  the  loan  quantity 
affected  by  the  violation  or  for  loan 
deficiency  payment,  the  loan  deficiency 
payment  amount  applicable  to  the  loan 
deficiency  quantity  involved  with  the 
violation,  and  charges  plus  interest 
applicable  to  the  amount  repaid;  and 

(2)  Assess  liquidated  damages  in 
accordance  with  paragraph  (e)  of  this 
section.  If  the  producer  fails  to  pay  such 
amount  within  30  calendar  days  from 


the  date  of  notification,  the  county 
committee  shall: 

(i)  Cancel  the  applicable  liquidated 
damages  assessed  in  accordance  with 
paragraph  (e)  of  this  section; 

(ii)  Call  the  applicable  loan  involved 
in  the  violation  and  require  repayment 
of  any  market  gain  previously  realized 
for  the  applicable  loan,  or  for  loan 
deficiency  payment,  require  repayment 
of  the  loan  deficiency  payment  end 
charges  plus  interest. 

(g)  For  cases  other  than  first  or  second 
offense  or  any  offense  for  which  the 
county  committee  cannot  determine 
good  faith  when  the  violation  occurred, 
th^  county  committee  shall: 

Assess  liquidated  damages  in 
lance  with  paragraph  (e)  of  this 
sectic 


ill  the  applicable  loan  involved 
violation  and  require  repayment 

fany  market  gain  previously  realized 
for  the  applicable  loan,  or  for  loan 
deficiency  payment,  require  repayment 
of  the  loan  deficiency  payment  and 
charges  plus  interest. 

(h)  If  the  county  committee 
determines  that  the  producer  has 
committed  a  violation  in  accordance 
with  paragraph  (e)  of  this  section,  the 
county  committee  shall  notify  the 
producer  in  writing  that: 

(1)  The  producer  has  15  calendar  days 
to  provide  evidence  and  information 
regarding  the  circumstances  which 
caused  the  violation,  to  the  county 
committee,  and 

(2)  Administrative  actions  will  be 
taken  in  accordance  with  paragraph  (f) 
or  (g)  of  this  section. 

(i)  If  the  loan  is  called  in  accordance 
with  this  section,  the  producer  may  not" 
repay  the  loan  at  the  lower  of  the  loan 
repayment  rate  in  accordance  with 
§  1427.19  and  may  not  utilize  the 
provisions  of  part  1470  of  this  chapter 
with  respect  to  such  loan. 

16.  Section  1427.19  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)  to  read  as  follows: 

§  1427.19    Repayment  of  price  support 
loans. 

***** 

(b)  A  producer  or  agent  or  subsequent 
agent  authorized  on  Form  CCC-605, 
may  redeem  one  or  more  bales  of  cotton 
pledged  as  collateral  for  a  loan  by 
payment  to  CCC  of  an  amount 
applicable  to  the  bales  of  cotton  being 
redeemed  determined  in  accordance 
with  this  section.  CCC,  upon  proper 
payment  for  the  amount  due,  shall 
release  the  warehouse  receipts 
applicable  to  such  cotton.  The  producer 
may  also  request  that  the  warehouse 


receipts  be  forwarded  to  a  bank  for 
payment,  in  which  case: 

17.  Section  1427.23  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

$1427.23    Cotton  loan  deficiency 
payments. 

•  •        •        •        • 

(b)*  *  • 

(3)  File  a  request  for  payment  for  a 
quantity  of  eligible  cotton  in  accordance 
with  §  1427.5(a)  on  CCC  Form  CCC-    * 
Cotton  AA,  Form  CCC-709.  or  cither 
form  Approved  by  CCC; . 

18.  Section  1427.160  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows: 

S  1427.160    General  statement 

•  •        *        •        * 

(c)  A  producer  must,  unless  otherwise 
authorized  by  CCC,  request  price 
support  at  the  county  office  which,  in 
accordance  with  part  719  of  this  title,  is 
responsible  for  administering  programs 
for  the  farm  on  which  the  cotton  was 
produced.  An  approved  cooperative 
marketing  association  must,  unless 
otherwise  authorized  by  CCC,  request 
price  support  st  a  central  county  office 
designated  by  the  State  committee.  All 
note  and  security  agreements  and 
related  documents  necessary  for  the 
administration  of  the  seed  cotton  loan 
program  shall  be  determined  by  CCC 
and  are  available  at  State  and  county 
offices. 

(d)  Price  support  loans  shall  not  be 
available  with  respect  to  any  commodity 
produced  on  land  owned  or  otherwise 
in  the  possession  of  the  United  States  if 
such  land  is  occupied  without  the 
consent  of  the  United  States. 

19.  Section  1427.163  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 427. 1 63    Disbursement  of  loans. 

***** 

(b)  Disbursement  of  each  loan  will  be 
made  by  the  county  office  of  the  county 
which  is  responsible  for  administering 
programs  for  the  farm  on  which  the 
cotton  was  produced  except  that 
approved  cooperatives  designated  by 
producers  to  obtain  loans  in  their  behalf 
may  obtain  disbursement  of  loans  at  a 
central  county  office  designated  by  the 
State  committee,  ^rvice  charges  shall 
be  deducted  &om  the  loan  proceeds. 
The  producer  or  the  producer's  agent 
shall  not  present  the  loan  documents  for 
disbursement  unless  the  cotton  is  in 
existence  and  in  good  condition.  If  the 
cotton  is  not  in  e.xistence  and  in  good 
condition  at  the  time  of  disbursement, 
the  producer  or  the  agent  shall 
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imniediately  return  the  check  issued  in 
payment  of  the  loan  or.  if  the  check  has 
been  negotiated,  the  total  amount 
disbursed  under  the  loan,  and  charges 
plus  interest  shall  be  refunded 
promptly. 

20.  Section  1427.165  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$1427.165    EHglbi«.M«<l  cotton. 

*  •         •         *         * 

(b)  The  quality  of  cotton  which  may 
be  pledged  as  collateral  for  a  loan  shall 
be  the  estimated  quality  of  lint  cotton  in 
each  lot  of  seed  cotton  as  determined  by 
the  county  office,  except  that  if  a  control 
sample  of  the  lot  of  cotton  is  classed  by 
as  Agricultural  Marketing  Ser\'ice 
(AMS),  Cotton  Classing  Office  or  other 
entity  approved  by  CCC,  the  quality  for 
the  lot  shall  be  the  quality  shown  on  the 
applicable  documentation  issued  for  the 
control  sample. 

*  *        •        •     .<  ** 

21.  Section  1427. 168  is  revised  to  read 
as  follows: 

§1427.158    Offsets. 

If  the  producer  is  indebted  to  CCC  or 
any  other  agency  of  the  United  States 
and  such  indebtedness  is  listed  on  the 
county  claim  control  record,  amounts 
due  the  producer  under  regulations  in 
this  subpart  shall  be  applied  to  such 
indebtedness  as  provided  in  part  3  of 
this  title  and  part  1403  of  this  chapter. 

22.  Section  1427.172  is  amended  by: 

A.  Revising  paragraph  (b)(3),  and 

B.  Revising  introductory  text  of 
paVagraph  (b)(4)  and  revising  paragraphs 
(b)(4)((!)  and  (b)(4)(ii)  to  read  as  follows: 

§1427.172    Setltement 

*  ,■     •         •         •         * 

(b)*  *  • 

^3)  A  pr&ducer,  except  a  cooperative, 
may  obtain  a  warehouse  stored  loan  or 
loan  deficiency  payment  in  accordance 
with  this  part,  on  the  lint  cotton,  but: 

(i)  The  loan,  interest,  and  charges  on 
the  seed  cotton  must  be  satisfied  out  of 
the  proceeds  of  the  warehouse  stored 
"loan. 

(ii)  The  loan  deficiency  payment  must 
be  applied  towards  theioam  amount, 
interest,  and  charge^on  the  outstanding 
.seed  cotton  loan.     \ 

(,4)  An  approved  cooperative  must 
repay  the  seed  cotton  loan,  interest,  and 
charges  before  pledging  the  cotton  for  a 
warehouse  stored  loan  or  before  a  loan 
deficiency  payment  can  be  approved  on 
the  lint  cotton.  If  approved  cooperatives 
authorized  by  producers  to  obtain  loans 
in  their  behalf  remove  seed  cotton  from 
storage  prior  to  obtaining  approval  to 
move  such  cotton,  such  removal  shall 
constitute  conversion  of  such  cotton 
unless  the  coof)erative: 


(i)  Notifies  the  county  office  in 
writing  the  following  morning  by  mail 
or  otherwise  that  such  cotton  has  bean 

(  moved  and  is  on  the  gin  yard; 

\    (ii)  Furnishes  CCC  an  irrevocable 
Better  of  credit  if  requested;  and 
W         »         *         *         • 

23.  Section  1427.175  is  added  to  read 
as  follows: 

§1427.175    LlaWHty  Of  the  producer. 

(a)(1)  If  a  producer  makes  any 
fraudulent  representation  in  obtaining  a 
loan  or  in  maintaining,  or  settling  a  loan 
or  disposes  of  or  moves  the  loan 
collateral  without  the  prior  written 
approval  of  CCC,  such  loan  shall  be 
payable  upon  demand  by  CCC.  The 
producer  shall  be  liable  for: 

(i)  The  amount  of  the  loan; 

(ii)  Any  additional  amounts  paid  by 
CCC  with  respect  to  the  loan; 

(iii)  All  other  costs  which  CCC  would 
not  have  incurred  but  for  the  fraudulent 
representation  or  the  unauthorized 
disposition  or  movement  of  the  loan 
collateral; 

(iv)  Applicable  interest  on  such 
amounts, 

(v)  Liquidated  damages  in  accordance 
with  paragraph  (e)  of  this  section,  and 

(vi)  Witn  regard  to  amounts  due  for  a 
loan,  the  paymentuf  such  amounts  may 
not  be  satisfied  by  the  forfeiture  of  loan 
collateral  to  CCC. 

(2)  Notwithstanding  any  provision  of 
the  note  and  security  agreement,  if  a 
producer  has  made  any  such  fraudulent 
representation  or  if  the  producer  has 
disposed  of,  or  moved,  the  loan 
collateral  without  prior  written  approval 
from  CCC,  the  value  of  such  collateral 
delivered  to  or  acquired  by  CCC  shall  be 
equal  to  the  sales  price  of  the  cotton  less 
any  costs  incurred  by  CCC  in 
completing  the  sale. 

(b)  If  the  amount  disbursed  under  a 
loan,  or  in  settlement  thereof,  exceeds 
the  amount  authorized  by  this  part,  the 
producer  shall  be  liable  for  repayment 
of  such  excess,  plus  interest.  In 
addition,  the  commodity  pledged  as 
collateral  for  such  loan  shall  not  be 
released  to  the  producer  until  such 
excess  is  repaid. 

(c)  If  the  amount  collected  from  the 
producer  in  satisfaction  of  the  loan  is 
less  than  the  amount  required  in 
accordance  with  this  part,  the  producer 
shall  be  personally  liable  for  repayment 
of  the  amount  of  such  deficiency  plus 
applicable  interest. 

(d)  If  more  than  one  producer 
executes  a  note  and  security  agreement 
with  CCC,  each  such  producer  shall  be 
jointly  and  severally  liable  for  the 
violation  of  the  terms  and  conditions  of 
the  note  and  security  agreement  and  the 
regulations  set  forth  in  this  part.  Each 


such  producer  shall  also  remain  liable 
for  repayment  of  the  entire  loan  amount 
until  the  loan  is  fully  repaid  without 
regard  to  such  producer's  claimed  share 
in  the  cotton  pledged  as  collateral  for 
the  loan.  In  addition,  such  producer 
niay  not  amend  the  note  and  security 
agreement  with  respect  to  the 
producer's  claimed  share  in  such  cotton, 
or  loan  proceeds,  after  execution  of  the 
note  and  security  agreement  by  CCC. 

(e)  The  producer  and  CCC  agree  that 
it  will  be  difficult,  if  not  impossible,  to 
prove  the  amount  of  damages  to  CCC  for 
if  a  producer  makes  any  fraudulent 
representation  in  obtaining  a  loan  or  in 
maintaining,  or  settling  a  loan  or 
disposing  of  or  moving  the  loan 
collateral  without  the  prior  written 
approval  of  CCC.  Accordingly,  if  the 
county  committee  determines  that  the 
producer  has  violated  the  terms  or 
conditions  of  the  note  and  security 
agreement,  the  producer  shall  pay  to 
CCC  as  liquidated  damages  an  amount 
computed  by  multiplying  the  quantity 
applicable  to  the  violation  by: 

(1)  For  the  first  offense,  if  the  county 
committee  determines  the  producer)^^ 
acted  in  good  faith  when  the  violation 
occurred.  20  percent  of  the  loan  rate 
applicable  to  the  loan  note; 

(2)  For  the  second  offense,  if  the 
county  committed  determines  the 
producer  acted  in  good  faith  when  the 
violation  occurred.  50  percent  of  the 
loan  rate  applicable  to  the  loan  note; 

(3)  For  any  offense  other  than  the  first 
or  second  oH^ense  including  any  offense 
for  which  the  county  committee  cannot 
determine  the  producer  acted  in  good 
faith  when  the  violation  occurred,  50 
percent  of  the  loan  rate  applicable  to  the 
loan  note. 

(f)  For  first  and  second  offenses,  if  the 
county  committee  determines  that  a 
producer  acted  in  good  faith  when  the 
violation  occurred,  the  county 
committee  shall:    — ^ 

(1)  Require  repayment  of  the  loan 
principal  applicable  to  the  loan  quantity 
affected  by  the  violation,  and  charges 
plus  interest  applicable  to  the  amount 
repaid;  and 

(2)  Assess  liquidated  damages  in 
accordance  with  paragraph  (e)  of  this 
section.  If  the  producer  fails  to  pay  such 
amount  with  30  calendar  days  from  the 
date  of  notification,  the  county 
committee  shall: 

(i)  Cancel  the  applicable  liquidated 
damages  assessed  in  accordance  with 
paragraph  (e)  of  this  section; 

(ii)  Call  the  applicable  loan  involved 
in  the  violation. 

(g)  For  cases  other  than  first  or  .second 
offense  or  any  offense  for  which  the 
county  committee  cannot  determine 


Federal  Register  /  Vol.  58,  No.  192  /  Wednesday.  October  6,  1993  /  Rules  and  Regulations    51993 


good  faith  when  the  violation  occurred, 
the  county  committee  shafl: 

(1)  Assess  liquidated  damages  in 
accordance  with  paragraph  (e)  of  this 
section; 

(2)  Call  the  applicable  loan  involved 
in  the  violation. 

(h)  If  the  county  committee    _ 
determines  that  the  producer  has 
committed  a  violation  in  accordance 
with  paragraph  (e)  of  this  section,  the 
county  committee  shall  notify  the 
producer  in  writing  that: 

(1)  The  producer  has  15  calendar  days 
to  provide  evidence  and  information  to 
the  county  committee  regarding  the 
circumstances  which  caused  the 
violation,  and 

(2)  Administrative  actions  will  be 
taken  in  accordance  with  paragraph  (f) 
or  (g)  of  this  section. 

Signed  in  Washington,  DC,  on  September 
29,1993. 
Bruce  R.  Weber. 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

|FR  Doc.  93-24528  Filed  10-5-93;  8;45  am] 
BILUNG  CODE  3410-05-P 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  618 

RIN3052-AB39 

General  Provisions;  Releasing 
Information 

AGENCY:  Farm  Credit  Administration. 
action:  Final  rule. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA),  by  the  Farm 
Credit  Administration  Board  (Board) 
adopts  a  Hnal  rule  amending  its 
regulation  governing  the  release  of 
information  by  Farm  Credit  System 
(System)  directors,  officers  and 
employees.  The  FCA's  final  collateral 
evaluation  regulations,  published  on 
November  20, 1992.  conflict  with  the 
requirements  of  the  regulation 
concerning  release  of  appraisal 
information.  The  amendments  to  the 
regulation  would  allow  information 
concerning  borrowers  and  loan 
applicants  to  be  given  by  a  Farm  Credit 
institution  for  the  confidential  use  of 
authorized  representatives  of  any  State 
certifying  and  licensing  agency,  in 
contemplation  of  State  certification  and 
licensure  of  a  System  employee  as  a  real 
estate  appraiser. 

EFFECTIVE  DATE:  The  regulation  shall 
become  effective  upon  expiration  of  30 
days  after  this  publication  in  the 
Federal  Register  during  which  either  or 
both  Houses  of  Congress  are  in  session. 


Notice  of  the  effective  date  will  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  K.  Carpenter,  Senior  Policy 
Analyst,  Regulation  Development 
Division,  Office  of  Examination,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090,  (703)  883-4498.  TDD  (703) 
883-4444. 

SUPPLEMENTARY  INFORMATION:  In 
connection  with  the  FCA's  final 
collateral  evaluation  regulations  (part 
614,  subpart  F),  the  FCA  received  public 
comments  noting  that  application 
requirements  of  some  State  appraiser 
certifying  and  licensing  agencies 
conflict  with  requirements  of  §618.8320 
relating  to  the  release  of  information 
regarding  borrowers  and  loan 
applicants.  See  57  FR  54683,  November 
20, 1992.  The  commenters  asserted  that 
several  State  certifying  and  licensing 
agencies  established  in  compliance  with 
title  XI  of  the  Financial  Institutions 
Reform,  Recovery  and  Enforcement  Act 
of  1989  (FIRREA)  require  that  applicants 
agree  to  provide  the  agencies  copies  of 
appraisal  reports  they  have  prepared, 
which  may  include  borrower 
information,  in  support  of  their 
applications.  Compliance  with  such  an 
application  requirement  by  a  System 
employee  would  cause  the  employee  to 
violate  paragraph  (a)  of  §  618.8320  of 
existing  regulations,  which  requires  that 
letters  and  statements  relative  to  the 
property  of  borrowers  and  Ic^un 
applicants  be  held  in  strict  confidence 
by  directors,  officers,  and  employees  of 
every  bank  and  association.  Paragraph 
(a)  identifies  reports  of  inspectors  and 
appraisers  as  documents  that  are 
prohibited  from  being  exhibited  or 
quoted,  subject  to  exceptions  identified 
by  paragraph  (b)  of  §618.8320.  Existing 
§  618.8320(b)  does  not  authorize  the 
release  of  appraisal  reports  for  the 
purposes  for  which  the  State  certifying 
and  licensing  agencies  are  requiring  the 
information.  Proposed  amendments  to 
the  regulation  were  published  in  the 
Federal  Register  (57  FR  53453)  on 
November  10, 1992. 

The  comment  period  for  the  proposed 
amendments  to  §  618.8320  closed  on 
December  10, 1992.  The  FCA  received 
one  letter  commenting  on  the  proposed 
regulations.  The  Farm  Credit  Council 
(Council),  on  behalf  of  its  membership, 
provided  comments  which  generally 
supported  the  proposed  amendments. 
Additionally,  the  Council  offered 
suggestions  for  further  clarification  of 
theproposed  amendments. 

The  Council  commented  that  it  is 
unreasonable  to  expect  System  entities 
to  be  able  to  determine  whether  a  State's 
certification  and  licensing  program 


makes  reasonable  provisions  for 
protecting  the  confidentiality  of 
borrower  information.  FCA  disagrees 
and  provides  the  following  as 
clarification  of  its  expectations. 

The  proposed  §618.8320(b)(10) 
requires  each  Farm  Credit  institution  to 
determine  that  the  State  certification 
and  licensing  program  makes  reasonable 
provisions  for  protecting  the 
confidentiality  of  the  borrower 
infohnation  contained  in  the  appraisal 
report.  The  FCA  proposed  this 
paragraph  to  ensure  that  borrower 
confidentiality  is  not  compromised.  The 
FCA  believes  that  confidentiality  of 
certain  borrower  information  contained 
in  an  appraisal  report  should  be 
protected  and  that  Farm  Credit 
institutions  should  review  the  State's 
certification  and  licensing  program  to 
determine  that  reasonable  provisions  for 
protecting  confidentiality  have  been 
included  before  releasing  such 
information.  A  determination  of 
"reasonable  provisions"  might  include 
an  assessment  of  specific  information 
required  by  the  State's  certification  and 
licensing  program  and  whether  or  not 
the  State's  program  provides  that 
confidentiality  of  records  will  be 
maintained^^Sucfi^assuraaces  might  be 
included  in  specific  policies  and 
procedures  of  the  State  agenc^ 
addressing  the  maintenance  of  the 
information  or  a  letter  from  the  State 
agency  describing  the  handling  of  the 
information  as  confidential. 

The  System  institution  should  take 
appropriate  steps  to  protect  the 
confidentiality  of  any  borrower 
information  that  is  not  essential  to  the 
State's  evaluation  of  the  application. 
Appropriate  steps  might  include 
redacting  identifying  borrower 
information  that  is  not  essential  to  the 
State's  evaluation  of  the  application. 

The  Council  also  requested  further 
clarification  of  the  word  "certifies"  in 
proposed  §  618.8320(b)(10).  As  used  in 
the  proposed  regulation,  the  word 
"certifies"  refers  to  written 
documentation  that  verifies  that 
appraisal  information  is  being  provided 
in  connection  with  an  employee's 
application  for  State  certification  and 
licensing  for  a  real  estate  appraiser. 
Such  written  documentation  should  be 
maintained  in  a  general  or  other 
appropriate  file  of  the  institution  and 
should  include  a  copy  or  listing  of  the 
information  provided  to  the  State 
agency  and  certification  by  the 
institution  that  the  information  is  being 
provided  in  connection  with  an 
employee's  application  for  State 
certification  and  licensure. 

After  revievdng  the  Coundl's 
comments,  the  FCA  adopts  the 


* 
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regulation  in  Goal  without  change,  with 
additional  direction  and  clarification 
provided  by  this  preamble. 

List  of  Subjects  in  12  CFH  Part  618 

Agriculture,  Archives  and  records. 
Banks,  banking.  Insurance,  Reporting 
and  recordkeeping  requirements.  Rural 
areas.  Technical  assistance. 

For  the  reasons  stated  in  the 
preamble,  part  618  of  chapter  VI.  title  12 
of  the  Code  of  Federal  Regulations  is 
amended  to  read  as  foilows: 

PART  618-<2ENERAL  PROVISIONS 

1.  The  authority  citation  for  part  618 
continues  to  read  as  follows: 

AodMrity:  Sees.  1.S,  1.11, 1.12,  2.2.  ^.4, 
2.5.  2.12.  3.1.  3.7,  4.12,  4.13A.  4.25.  4.29,  5.9. 
5.10.  5.17  of  the  Fann  Credit  Act.  12  U.S.C. 
2013,  2019,  2020.  2073.  2075.  2076.  2093. 
2122.  2128.  2183.  2200.  2211.  2218.  2243. 
2244. 2252.  "" 

Subpart  G — Releasing  Information 

2.  Section  618.8320  is  amended  by 
redesignating  paragraph  (b)(10)  as  new 
paragraph  (b)(10)(il  and  by  adding  a 
new  paragraph  (bElOKii)  to  read  as 
follows:  ^^^ 

§618.8320    Data  regarding  tXMTOwefs  and 
loan  appMcanta^ 


(b)    •  *  • 

(10)(i)    •  •  • 

(ii)  Information  concerning  borrowers 
contained  in  an  appraisal  report  may  be 
given  by  a  Farm  Credit  institution  to  any 
State  agency  certifying  and  licensing 
real  estate  appraisers  provided  that  the 
Farm  Credit  institution: 

(A)  Certifies  that  the  information  is 
required  in  connection  with  an 
employee's  application  for  certification 
and  licensure  and  that  the  institution 
has  taken  appropriate  steps  to  protect, 
the  conHdentiality  of  any  borrower 
information  that  is  not  essential  to  the 
State's  evaluation  of  the  application; 
and 

(B)  Determines  that  the  State 
certification  and  licensing  program 
makes  reasonable  provisions  for 
protecting  the  confidentiality  of  the 
borrowertnfcHTnation  contained  in  the 
appraisal  report 

•        •        •        •        • 

Dated:  September  28. 1993. 
Curtis  M.  Amieisuu, 

Secretary,  Farm  Credit  AdministratJon  Board. 
[FR  Doc  93-24469  Filed  10-5-93;  8:45  am] 

BILUNQ  COM  ««B-«t-» 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  176 
[Docket  No.  90F-022q 

Indirect  Food  Additives:  Paper  and 
Papert>oard  Components 

agency:  Food  and  Drug  Administration, 
HHS.  .. 

ACmON:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  dimethylamine- 
epichlorohydrin  copolymer  as  a  sizing 
agent  in  the  manufacture  of  paper  and 
paperboaid  products  intended  for  use  in 
contact  with  food.  This  action  responds 
to  a  food  additive  petition  filed  by 
Albright  and  Wilson  Americas. 
DATES:  Effective  October  6. 1993; 
written  objections  and  requests  for  a 
hearing  by  November  5. 1993. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and 
Drug  Administration.  200  C  St  SW., 
Washington,  DC  20204.  202-254-9500. 
SUPPLEMSITARY  INFORMATION:  hi  a  notice 
published  in  the  Federal  Kegister  of 
July  30. 1990  (55  FR  30983).  FDA 
announced  that  a  food  additive  petition 
(FAP  0B4215)  had  been  filed  by 
Albright  and  Wilson  Americas,  c/o  Delta 
Analytical  Corp..  7910  Woodmont  Ave., 
suite  1000.  Bethesda.  MD  29814  (former 
address  1414  Fenwick  Lane,  Silver 
Spring.  MD  20910).  proposing  that 
§  1 76. 1 70  Components  of  paper  and 
paperboard  in  contact  with  aqueous  and 
fatty  foods  (21  CFR  176.170)  be 
amended  to  provide  for  the  safie  use  of 
dimethylamine-epichlorohydrin 
copolymer  as  a  sizing  agent  in  the 
manufacture  of  paper  and  paperboard 
intended  for  use  in  contact  with  food. 
In  its  evaluation  of  the  safety  of  the 
petitioned  additive,  FDA  has  reviewed 
the  saSaty  of  the  addidve  itself  and  the 
starting  materials  used  to  manufacture 
the  additive.  Although  the  additive 
(dimethylamine-epichlorohydrin 
copolymer)  itself  has  not  been  shown  to 
cause  cancer,  it  has  been  found  to 
contain  minute  amounts  of  imreacted 
epichlorohydrin,  a  carcinogenic  reactant 
used  in  the  manufacture  of  the  additive. 
Residual  amounts  of  reactants  and 


manufacturing  aids,  such  as 
epichlorohydrin,  are  commonly  found 
as  contaminants  in  chemical  products, 
including  food  additives. 

I.  Determination  of  Safiety 

Under  section  409(c)(3)(A)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  348(c)(3)(A)).  the  so- 
calied  "general  safety  clause"  of  the 
statute,  a  food  additive  cannot  be 
approved  for  a  particular  use  unless  a 
fair  evaluation  of  the  data  available  to 
FDA  establishes  that  the  additive  is  safe 
for  that  use.  The  concept  of  safety 
embodied  in  the  Food  Additives 
Amendment  of  1958  is  explained  in  the 
legislative  history  of  the  provision: 
"Safety  requires  proof  of  a  reasonable 
certainty  that  no  harm  will  result  from 
the  proposed  use  of  the  additive.  It  does 
not^— and  cannot — require  proof  beyond 
any  possible  doubt  that  no  harm  will 
result  under  any  conceivable 
circumstance"  (H.  Rept.  2284,  85th 
Cong..  2d  sess.  4  (1958)).  This  definition 
of  safety  has  been  incorporated  into 
FDA's  food  additive  regulations  (21  CFR 
170.3(i)).  The  anticancer,  or  Delaney. 
clause  of  the  act  (section  409(c)(3)(A)) 
provides  further  that  no  food  additive 
shall  be  deemed  to  be  safe  if  it  is  found 
to  induce  cancer  when  ingested  by  man 
or  animal. 

In  the  past.  FDA  has  refused  to 
approve  the  use  of  an  additive  that 
contained  or  was  suspected  of 
containing  even  minor  amounts  of  a 
carcinogenic  chemical,  even  though  the 
additive  as  a  whole  has  not  been  shown 
to  cause  cancer.  The  agency  now 
believes,  however,  that  developitients  in 
scientific  technology  and  experience 
with  risk  assessment  procedures  make  it 
possible  for  FDA  to  establish  the  safety 
of  additives  that  contain  carcinogenic 
chemicals  but  that  have  not  themselves 
been  shown  to  cause  cancer. 

In  the  preamble  to  the  final  rule 
permanently  listing  D&C  Green  No.  6. 
published  in  the  Federal  Register  of 
April  2. 1982  (47  FR  14138),  FDA 
explained  the  basis  for  approving  the 
use  of  a  color  additive  that  has  not  been 
shown  to  cause  cancer,  even  though  it 
contains  a  carcinogenic  impurity.  Since 
that  decision,  FDA  has  approved  the  use 
of  other  color  additives  and  food 
additives  on  the  same  basis. 

An  additive  that  has  not  been  shown 
to  cause  cancer,  but  that  contains  a 
carcinogenic  impurity,  may  properly  be 
evaluated  under  the  general  safety 
clause  of  the  statute  using  risk 
assessment  procedures  to  determine 
whether  there  is  a  reasonable  certainty 
that  no  harm  will  result  ht)m  the 
proposed  use  of  the  additive. 
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The  agency's  position  is  supported  by 
Scoff  V.  FDA,  728  F.2d  322  (6th  Cir. 
1984).  That  case  involved  a  challenge  to 
FDA's  decision  to  approve  the  use  of 
D&C  Green  No.  5,  which  contains  a 
carcinogenic  chemical  but  has  itself  not 
been  shown  to  cause  cancer.  Relying 
heavily  on  the  reasoning  in  the  agency's 
decision  to  list  this  color  additive,  the 
U.S.  Court  of  Appeals  for  the  Sixth 
Circuit  rejected  the  challenjge  to  FDA's 
action  and  affirmed  the  listing 
regulation.  -^ 

11.  Safely  of  the  Petitioned  Vse 

FDA  estimates  that  the  petitioned  use 
of  IheaHd'tive  dinjethylamine- 
epjchlorc/hydrin  copolymer  will  result 
in  levels  of  exposure  to  the  additive  of 
no  greater  than  85  parts  per  billion  in 
the  daily  diet.  FDA  does  not  ordinarily 
consider  chronic  toxicological  testing  to 
be  necessary  to  determine  the  safety  of 
an  additive  whose  use  will  result  in 
such  low  exposure  levels  (Refs.  1  and  2), 
and  the  agency  has  not  required  such 
testing  here. 

A.  The  Impurity,  Epichlorobydrin 

Because  dimethylamine- 
epichlorohydrin  copolymer,  which 
coi^tains  epichlorobydrin,  has  not  been 
shown  to  cause  cancer,  the  anticancer 
provision  does  not  apply.  However, 
FDA  has  further  evaluated  the  safely  of 
the  additive  under  the  general  safety 
clause,  considering  all  available  data 
and  using  risk  assessment  procedures  to 
estimate  the  upper-bound  limit  of 
lifetime  risk  presented  by  the 
caniinogenic  chemical,  epichlorobydrin, 
tha(t  may  be  present  as  an  impurity  in 
the  additive. 

The  risk  assessment  procedures  that 
FDA  used  in  this  evaluation  are  similar 
to  the  methods  that  it  has  used  to 
examine  the  risk  associated  with  the 
presence  of  minor  carcinogenic 
impurities  in  various  other  food  and 
color  additives  that  contain 
carcinogenic  impurities  (see  49  FR 
13018  at  13019,  April  2.  1984).  The  risk 
evaluation  of  the  carcinogenic  impurity, 
epichlorobydrin,  has  two  aspects:  (1) 
Assessment  of  the  exposure  to  the 
impurity  from  the  proposed  use  of  the 
additive,  and  (2)  extrapolation  of  the 
risk  observed  in  the  animal  bioassay  to 
the  conditions  of  probable  exposure  to 
humans. 

Based  on  the  fraction  of  the  daily  diet 
that  may  be  in  contact  with  paper  food- 
contact  surfaces  containing 
dimetbylamine-epichlorohydrin 
copolymer  and  on  tbe  level  of 
epichlorobydrin  that  may  be  present  in 
the  additive,  FDA  estimated  the  worst- 
case  exposure  to  epichlorobydrin  from 
the  petitioned  use  of  tbe  additive  in  tbe 


manufacture  of  paper  and  paperboard 
contacting  aqueous  and  fatty  foods  toVe 
1.6  micrograms  per  person  per  day  (ng/^ 
person/day)  (Ref.  3).  The  agency  used       ( 
data  from  a  )apanese  carcinogenesis 
bioassay  (Ref.  4)  on  epichlorobydrin  fed 
to  rats  via  their  drinking  water  to 
estimate  the  upper-bound  limit  of 
lifetime  human  risk  from  exposure  to 
this  chemical  stemming  from  the 
proposed  use  of  tbe  additive.  The 
results  of  the  bioassay  demonstrated 
that  epichlorobydrin  was  carcinogenic 
under  the  conditions  of  the  study.  The 
test  material  caused  significantly 
increased  incidences  of  stomach 
papillomas  and  carcinomas  in  the  rats. 

The  Center  for  Food  Safety  and 
Applied  Nutrition  reviewed  this 
bioassay  and  other  relevant  data 
available  in  the  literature  and  concluded 
that  the  fmdings  of  carcinogenicity  were 
supported  by  this  information  on 
epichlorobydrin.  The  center  further 
concluded  that  an  estimate  of  the  upper- 
bound  lifetime  human  risk  from 
potential  exposure  to  epichlorobydrin 
resulting  from  the  proposed  use  of  tbe 
additive  could  be  calculated  from  the 
bioassay. 

The  agency  used  a  quantitative  risk 
assessment  procedure  (linear 
proportional  model)  to  extrapolate  from 
the  dose  used  in  the  study  with  rats  to 
the  very  low  doses  encountered  under 
the  proposed  conditions  of  use.  This 
pro(  edure  is  not  likely  to  underestimate 
the  actual  risk  from  very  low  doses  and 
may,  in  fact,  exaggerate  it  because  the 
extrapolation  models  are  designed  to 
estimate  the  maximum  risk  consistent 
with  the  data.  For  this  reason,  the 
estimate  can  be  used  with  confidence  to 
determine  to  a  reasonable  certainty 
whether  any  harm  will  result  from  the 
proposed  conditions  of  use  of  the  food 
additive. 

Based  on  a  worst-case  exposure  of  1.6 
jig/person/day,  FDA  estimates  that  the 
upper-bound  limit  of  individual  lifetime 
risk  from  potential  exposure  to 
epichlorohydrin  resulting  from  tbe  use 
of  dimethylamine-epichlorohydrin 
copolymer  is  7.2  x  lO",  or  7.2  in  100 
million  (Ref.  5).  Because  of  the 
numerous  conservatisms  in  the 
exposure  estimate,  actual  lifetime 
averaged  individual  daily  exposure  to 
epichIoro(»ydrin  is  expected  to  be 
substantially  less  than  the  estimated 
daily  intake,  and  therefore,  tbe 
calculated  upper-bound  risk  would  be 
less.  Thus,  the  agency  concludes  that 
there  is  a  reasonable  certainty  of  no 
harm  from  exposure  to  epichlorohydrin 
that  might  result  from  the  propo.sed  use 
of  the  additive.    ' 


B.  Need  for  Specifications 

The  agency  has  also  considered 
whether  a  specification  is  necessary  to 
control  the  amount  of  epichlorohydrin 
in  the  food  additive.  The  agency  finds 
that  a  specification  is  not  necessary  for 
the  following  reasons:  (1)  Because  of  the 
low  level  at  which  epichlorobydrin.may 
be  expected  to  remain  as  an  impurity 
following  production  of  the  additive, 
the  agency  would  not  expect  this   . 
impurity  to  become  a  component  of 
food  at  other  than  extremely  small 
levels;  and  (2)  the  upper-bound  limit  of 
lifetime  risk  ft^m  exposure  to  this 
impurity,  even  under  worst-case 
assumptions,  is  very  low,  less  than  7.2 
in  100  million. 

III.  Conclusion  on  Safety 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  use  of  the 
additive  in  paper  and  paperboard 
products  in  contact  with  aqueous  and 
fatty  foods  is  safe.  Based  on  this 
information,  the  agency  has  also 
concluded  that  the  additive  will  have 
the  intended  technical  effect.  Therefore. 
§  176.170  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documen|^  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21 
171.1(h),  the  agency  will  deletCfrom  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection.  * 

IV.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  acignificant  impact 
on  the  humairenvironment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  thut  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Manageuient  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

V.  Ob)ections 

Any  person  who  will  tie  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  November  5. 1993,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
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numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  Lntendod  to  be  presented  in 
support  of  \he  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objection  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
throi^  Friday. 


VI.  Refereoces 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Carr,  G.  M.,  "Carcinogen  Testing 
Programs."  in  "Food  Safety:  Where  are  We?," 
Committee  on  Agricuhura,  Nutrition,  and 
ForesUy,  U.S.  S«nate,  p.  59.  July  1979. 

2.  Kokixki.  C  ).,  "Regulatory  Food 
Additivs  Toxicology,"  lo  "Chemical  Safety 
Regulation  and  Compliance,"  edited  by  F. 
Homburger,  J.  K.  Marquis,  and  S.  Karger. 
New  York.  NY.  pp.  24-33,  1995. 

3.  Memorandum  firom  the  Food  and  Color 
Additive  Revww  Section  (HFF-415)  to  the 
Indirect  AddiUves  Branch  (HFF-335), 
concerning  FA?  0B4215 — Albright  and 
Wilson  Americas— exposure  to  the  additive 
and  its  components,  October  10,  1990. 

4.  Konishi.  Y.  et  al.,  "Forestomach  Tumors 
Induced  by  Orally  Administered 
Epichlorokydrin  in  Mole  Wistar  Rats,"  Gann 
71:  922-923. 1980. 

5.  Memorandum  frum  Quantitative  Risk 
Assessment  Committee,  Center  for  Food 
Safety  and  Applied  Nutrition,  concerning 
epichlorohydria,  FAF  0B4215,  June  6, 1991. 


Liat  of  Subiecto  in  21  CFR  Part  176 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  176  is 
amended  as  follows: 

PART  17&-4NOIRECT  FOOD 
ADDITIVES:  PAPER  AND 
PAPERBOARO  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
part  176  is  revised  to  read  as  follows: 

Authority:  Sacs.  201,  402,  406. 409.  721  of 
the  Federal  Food,  Drug,  and  Cosmetic  Act  (21 
CFR  use.  321.  342,  346,  348,  379(e)). 

2.  Section  176.170  is  amended  in  the 

table  in  paragraph  (a)(5)  by  revising  the 

entry  for  "Dimethylamine- 

epichlorohydrin  copolymer  •  •  •" 

under  the  heading  "Limitations"  to  read 

as  follows: 

> 
§  1 76. 1 70    Componenta  of  paper  and 

paparboard  in  contact  witti  aqueous  and 
fatty  foods. 


(a)* 
(5)* 


Ust  oi  Substances 


Limitations 


Dimeltiylannine-eptchlorohydrin  copolymer  In  which  not  more  than  5 
mote-percant  of  dimetnyiamine  may  be  replaced  by  an  equimdar 
amount  of  ethyienediamine  and  in  wtiich  the  ratio  of  total  amine  to 
epichlorotiydnn  does  not  exceed  1:1.  The  nitrogen  content  of  t^e  co- 
polynier  shafl  be  9  4  to  10  6  weight  percent  on  a  d^  basts  and  a  10 
percerrt  by  weight  aqueous  solution  of  the  final  product  has  a  mini- 
mum viscosity  of  5  0  car.lipoises  at  25'<i.  as  determined  by  LVT-se- 
nes  BrooMield  viscorr-'eter  usir>g  a  NoA  spindle  at  60  r.pjn.  (or  by 
other  equivalent  method). 


For  use  only: 
1 .  As  a  retention  aid  employed  t>efore  the  sheet-fommg  operation  tin 
the  rruu^ufacture  of  paper  and  papeitx>ard  and  kmited  to  use  at  a 
levei  not  to  exceed  1  percent  by  weigttt  of  ttie  finished  paper  and 
paperboard. 

2  At  the  size  press  at  a  level  not  to  exceed  0.017  percent  by  weight 
of  Itie  finished  paper  and  papert>oard. 


Dated:  September  30. 1993. 
Midiael  R.  TaylM-, 

Deputy  Commissioner  for  Policy. 
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DEPARTMENT  OF  DEFENSE 

Office  of  ttw  Secretary 

32  CFR  Part  80 

Provision  of  Early  IntarvenAon 
Services  to  Eligible  Infants  and 
Toddlers  With  Disabilities  and  Their 
Families,  and  Special  Education  and 
Related  Services  to  Children  With 
Disabilities  Within  the  Section  6 
School  Arrangements 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Interim  final  rule. 

SUMMARY:  This  ioterim  final  rule 
provides  guidance  implementing  the 
Individuals  with  Disabilities  Education 
Act  (IDEA),  as  amended,  in  the  Section 
6  Schools  and  for  eligible  infants  and 
toddlers  in  the  United  States. 


DATES:  This  part  is  effective  October  8. 
1993.  Written  comments  on  this  interim 
final  rule  must  be  received  by  November 
5. 1993. 

ADDRESSES:  Forward  comments  to  the 
Office  of  Section  6  Schools,  Cr>'stal 
Gateway  #2,  suite  1500, 1225  Jefferson 
Davis  Highway.  Arlington,  VA  22202. 

FOR  RJRTHER  INRMMATSON  CONTACT: 

Dr.  Hector  O.  Nevarez.  Director.  Section 
6  Schools,  on  (703)  746-7875/7874. 
SUPPLEMENTARY  INFORMATION:  It  has  been 
determined  that  this  interim  final  rule 
complies  with:  (1)  Executive  Order  * 
12291,  "Federal  Regulation"  because 
the  interim  final  rule  does  not: 

(a)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more. 

(b)  Causa  a  maior  increase  in  costs  or 
prices  for  consumers,  individual 
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industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or 

(c)  Have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  or  innovation: 

(2)  Public  Law  96-354,  "Regulatory 
Flexibility  Act,"  does  not  apply  because 
the  interim  Hnal  rule  does  not  have  a 
signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  primary  effect  of  this  interim  final 
rule  will  be  a  reduction  in 
administrative  costs  and  other  burdens 
resulting  from  the  simplification  and 
clariHcation  of  policies. 

(3)  Public  Law  96-511,  "Paperwork 
Reduction  Act,"  does  not  apply  because 
the  interim  final  rule  does  not  impose 
any  reporting  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520). 

This  interim  final  rule  is  issued  to 
provide  guidance,  required  by  statute, 
with  respect  to  (1)  the  implementation 
of  the  IDEA,  as  amended,  in  the  DoD 
Section  6  Schools  and  (2)  the  provision 
of  early  intervention  services  to  infants 
and  toddlers  who,  but  for  their  age, 
would  be  entitled  to  enroll  in  such 
Section  6  Schools.  This  interim  final 
rule  is  intended  to  provide  that 
guidance  as  soon  as  possible  in  school 
year  1993-94.  The  DoD  invites  public 
comments  on  this  interim  final  rule.  It 
shall  consider  those  comments  in 
deciding  whether,  and,  if  so,  how,  to 
amend  this  interim  final  rule. 

List  of  Sub)ecU  in  32  CFR  Part  80 

Education  of  individuals  with 
disabilities,  Individuals  with 
disabilities,  Infants  and  children. 

Accordingly,  title  32,  chapter  I, 
subchapter  C,  is  amended  to  add  part  80 
to  read  as  follows: 

PART  SO— PROVISION  OF  EARLY 
irfTERVENTlON  SERVICES  TO 
ELIGIBLE  INFANTS  AND  TODDLERS 
WITH  DISABILITIES  AND  THEIR 
FAMILIES,  AND  SPEOAL  EDUCATION 
AND  RELATED  SERVICES  TO 
CHILDREN  WITH  DISABILITIES  WITHIN 
THE  SECTION  6  SCHOOL 
ARRANGEMENTS 


Sec. 

8ai 

80.2 
80.3 
8a4 
8a5 

sae 


Purpose. 

Applicability  and  scope. 

Deflnitions. 

Policy. 

Responsibilities. 

Procedures. 


Appendix  A  to  Pari  80 — Procedures  for  the 
ProvisioB  of  Early  Intervention  Services  for 
Infants  and  Toddlers  With  Disabilities,  Ages 
0-2  (inclusive),  and  Their  Families 

Appendix  B  to  Part  80 — Procedures  for 
Special  Education  Programs  (Including 
Related  Services)  and  for  Preschool  Children 
and  Children  With  Disabilities  (3-21  years 
Inclusive) 

Appendix  C  to  Part  80— Hearing  Procedures 

Authority:  20  U.S.C  1400  et  seq.;  20  U.S.C 
241:  20  use  241  note. 

i  80.1    Purpose. 

This  part: 

(a)  Establishes  policies  and 
procedures  for  the  provision  of  early 
intervention  services  to  infants  and 
toddlers  with  disabilities  (birth  to  age  2 
inclusive)  and  their  families,  and 
S{}ecial  education  and  related  services  to 
children  with  disabilities  (ages  3-21 
inclusive)  entitled  to  receive  special 
educational  instruction  or  early 
intervention  services  from  the 
Department  of  Defense  under  Pub.  L. 
81-874,  sec.  6,  as  amended;  Pub.  L.  97- 
35,  sec.  5G5(c);  the  Individuals  with 
Disabilities  Education  Act,  Pub.  L.  101- 
476,  as  amended;  Pub.  L.  102-119,  sec. 
23;  and  consistent  with  32  CFR  parts 
285  and  310,  and  the  Federal  Rules  of 
Civil  Procedures  (28  U.S.C). 

(b)  Establishes  policy,  assigns 
responsibilities,  and  prescribes 
procedures  for: 

(1)  Implementation  of  a 
comprehensive,  multidisciplinary 
program  of  early  intervention  services 
for  infants  and  toddlers  ages  birth 
through  2  years  (inclusive)  with 
disabilities  and  their  families. 

(2)  Provision  of  a  free,  appropriate 
education  including  special  education 
and  related  services  for  preschool 
children  with  disabilities  and  children 
with  disabilities  enrolled  in  the 
Department  of  Defense  Section  6  School 
Arrangements. 

(c)  Establishes  a  Domestic  Advisory 
Panel  (DAP)  on  Early  Intervention  and 
Education  for  Infants,  Toddlers, 
Preschool  Children  and  Children  with 
Disabilities,  and  a  DoD  Coordinating 
Committee  on  Domestic  Early 
Intervention.  Special  Education  and 
Related  Services. 

(d)  Authorizes  the  publication  of  DoD 
Regulations  and  Manuals,  consistent 
with  DoD  5025.1-M  1,  and  DoD  forms 
consistent  with  DoD  5000.12-M  z  and 
DoD  Directives  8910.1 3  to  implement 
this  part. 


<  Copies  may  be  obtained,  at  cost,  from  Ihe 
National  Technical  Infbnnation  Service,  528S  Port 
Royal  Road.  SpringHeid.  VA  22161. 

2  See  footnote  1  to  §  80.1  (c). 

>See  footnote  1  to  §80.1  (c). 


$80.2    Applicabiltty  and  scope. 
This  part: 

(a)  Applies  to  the  OfTice  of  the 
Secretary  of  Defense,  the  Military 
Departments,  the  Chairman  of  the  Joint 
Chiefs  of  Staff  and  the  )oint  Staff,  the 
Unified  and  Specified  Commands,  the 
Inspector  General  of  the  Department  of 
Defense,  the  Defense  Agencies,  and  the 
DoD  Field  Agencies  (hereafter  referred 
to  collectively  as  "the  DoD 
Components"). 

(b)  Encompasses  infants,  toddlers, 
preschool  children,  and  children 
receiving  or  entitled  to  receive  early 
intervention  services  or  special 
educational  instruction  frt>m  the  DoD  on 
installations  with  Section  6  School 
Arrangements,  and  the  parents  of  those 
individuals  with  disabilities. 

(c)  Applies  only  to  schools  operated 
by  the  Department  of  Defense  within  the 
Continental  United  States,  Alaska, 
Hawaii.  Puerto  Rico,  Wake  Island, 
Guam.  American  Samoa,  the  Northern 
Mariana  Islands,  and  the  Virgin  Islands. 

§80.3    Dennltlons. 

(a)  y4ssisfiVe  technology  device.  Any 
item,  piece  of  equipment,  or  product 
system,  whether  acquired  commercially 
or  off  the  shelf,  modified,  or 
customized,  that  is  used  to  increase, 
maintain,  or  improve  functional 
capabilities  of  individuals  with 
disabilities. 

(b)  Assistive  technology  service.  Any 
service  that  directly  .assists  any 
individual  with  a  disability  in  the 
selection,  acquisition,  or  use  of  an 
assistive  technology  devi6e.  This  term 
includes:  i 

(1)  Evaluating  the  needs  of  an-^ 
individual  with  a  disability,  including  a 
functional  evaluation  of  the  individual 
in  the  individual's  customary 
environment. 

(2)  Purchasing,  leasing,  or  otherwise 
providing  for  the  acquisition  of  assistive 
technology  devices  by  individuals  with 
disabilities. 

(3)  Selecting  designing,  fitting, 
customizing,  adapting,  applying, 
maintaining,  repairing,  or  replacing  of 
assistive  technology  devices. 

(4)  Coordinating  and  using  other 
therapies,  interventions,  or  services 
with  assistive  technology  devices,  such 
as  those  associated  with  existing 
educational  and  rehabilitative  plans  and 
programs. 

(5)  Training  or  technical  assistance  for 
an  individual  with  disabilities,  or. 
where  appropriate,  the  family  of  an 
individual  with  disabilities. 

(6)  Training  or  technical  assistance  for 
professionals  (including  individuals 
providing  educational  rehabilitative 
services),  employers,  or  other 
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individuals  who  provide  services  to. 
employ,  or  are  otherwise  substantially 
involved  in  the  major  life  functions  of 
an  individual  with  a  disability. 

(c)  Attention  deficit  disorder  (ADD). 
As  used  to  define  students, 
encompasses  attention-deficit 
hyperactivity  disorder  and  attention 
deficit  disorder  without  hyperactivity. 
The  essential  features  of  this  disorder 
are  developmentally  inappropriate 
degrees  of  inattention,  impulsiveness, 
and  hyperactivity. 

(1)  A  diagnosis  of  ADD  may  be  made 
only  after  the  child  is  evaluated  by 
appropriate  medical  personnel,  and 
evaluation  procedures  set  forth  in  this 
part  (appendix  B  to  this  part)  are 
followed. 

(2)  A  diagnosis  of  ADD,  in  and  of 
itself,  does  not  mean  that  a  child 
requires  special  education;  it  is  possible 
that  a  child  diagnosed  with  ADD.  as  the 
only  finding,  can  have  his  or  her 
educational  needs  met  within  the 
regular  education  setting. 

(3)  For  a  child  with  ADD  to  be  eligible 
fur  special  education,  the  Case  Study 
Committee,  with  assistance  from  the 
medical  personnel  conducting  the 
evaluation,  must  then  make  a 
determination  that  the  ADD  is  a  chronic 
or  acute  health  problem  that  results  in 
limited  alertness,  which  adversely 
affects  educational  performance. 
Children  with  ADD  who  are  eligible  for 
special  education  and  medically  related 
services  will  qualif)'  for  services  under 
"Other  Health  Impaired"  as  described  in 
Criterion  A,  paragraph  (g)  (1)  of  thi.s 
section. 

(d)  Autism.  A  developmental 
disability  significantly  affecting  verbal 
and  non-verbal  communication  and 
social  interaction  generally  evident 
before  age  3  that  adversely  affects 
educational  performance. 
Characteristics  of  autism  include 
irregularities  and  impairments  in 
communication,  engagement  in 
repetitive  activities  and  stereotyped 
movements,  resistance  to  environmental 
change  or  change  in  dai^jt  routines,  and 
unusual  responses  to  sensor\' 
e.xperiences.  The  term  does  not  include 
children  with  characteristics  of  the 
disability  of  serious  emotional 
disturbance. 

(e)  Case  Study  Committee  (CSC).  A 
school-based  committee  that  determines 
a  child's  eligibility  for  special 
education,  develops  and  reviews  a 
child's  individualized  education 
program  (lEP).  and  determines 
appropriate  placement  in  the  least 
restrictive  environment.  A  CSC  is 
uniquely  composed  for  each  child. 
Pa'tici pants  on  a  CSC  must  include 


(1)  The  designated  representative  of 
the  Section  6  School  Arrangement,  who 
is  qualified  to  supervise  the  provision  of 
special  education.  Such  representative 
may  not  be  the  child's  special  education 
teacher. 

(2)  On4.  or  more,  of  the  child's  regular 
education  teachers,  if  appropriate. 

(3)  A  special  education  teacher. 

(4)  One.  or  both,  of  the  child's 
parents.  : 

(5)  The-child.  if  appropriate. 

(6)  A  member  of  tne  evaluation  team 
or  another  person  knowledgeable  about 
the  evaluation  procedures  used  with  the 
child. 

(7)  Other  individuals,  at  the  discretion 
of  the  parent  or  the  Section  6  School 
Arrangement,  who  may  have  pertinent 
information. 

(f)  Child-find.  The  ongoing  process 
used  by  the  Military  Services  and  a 
Section  6  School  Arrangement  to  seek 
and  identify  children  (from  birth  to  21 
years  of  age)  who  show  indications  that 
they  might  be  in  need  of  early 
inter\'ention  services  or  special 
education  and  related  services.  Child- 
find  activities  include  the  dissemination 
of  information  to  the  public  and 
identification,  screening,  and  referral 
procedures. 

(g)  Children  with  disabilities  ages  5- 
21  (inclusive).  Those  children  ages  5-21 
years  (inclusive),  evaluated  in 
accordance  with  this  part,  who  are  in 
need  of  special  education  as  determined 
by  a  CSC  and  who  have  not  been 
graduated  from  a  high  school  or  who 
have  not  completed  the  requirements  for 
a  General  Education  Diploma.  The  terms 
"child"  and  "student"  may  also  be  used 
to  refer  to  this  population.  The  student 
must  be  determined  eligible  under  one 
of  the  following  four  categories: 

(1)  Criterion  A.  The  educational 
performance  of  the  student  is  adversely 
affected,  as  determined  by  the  CSC,  by 
a  physical  impairment;  visual 
impairment  including  blindness: 
hearing  impairment  including  deafness; 
orthopedic  impairment:  or  other  health 
impairment,  including  ADD.  when  the 
condition  is  a  chronic  or  acute  health 
problem  that  results  in  limited  alertness: 
autism:  and  traumatic  brain  injury 
requiring  environmental  and.'or 
academic  modifications. 

(2)  Criterion  B.  A  student  who 
manifests  a  psychoemotional  condition 
that  i&the  primary  cause  of  educational 
difficulties:  a  student  who  exhibits 
maladaptive  behavior  to  a  marked 
degree  and  over  a  long  period  of  time 
that  interferes  with  skill  attainment, 
classroom  functioning  or  performance, 
social-emotional  condition,  and  who  as 
a  result  requires  special  education.  The 
term  does  not  usually  include  a  student 


whose  difficulties  are  primarily  the 
result  of: 

(i)  Intellectual  deHcit: 

(ii)  Sensory  or  physical  impairment: 

(iii)  Attention  deficit  hyperactivity 
disorder: 

(iv)  Antisocial  behavior; 

(v)  Parent-child  or  family  problems: 

(vi)  Disruptive  behavior  disorders: 

(vii)  Adjustment  disorders: 

(viii)  Interpersonal  or  life 
circumstance  problems;  or 

(ix)  Other  problems  that  are  not  the 
result  of  a  severe  emotional  disorder. 

(3)  Criterion  C.  The  educational 
performance  of  the  student  is  adversely 
affected,  as  determined  by  the  CSC,  by 
a  speech  and/or  language  impairment. 

(4)  Criterion  D.  The  measured 
academic  achievement  of  the  student  in 
math,  reading,  or  language  is 
determined  by  the  CSC  to  be  adversely 
affected  by  underlying  disabilities 
(including  mental  retardation  and 
specific  learning  disability),  including 
either  an  intellectual  deficit  or  an 
information  processing  deficit. 

(h)  Consent.  This  term  means  that: 

(1)  The  parent  of  an  infant,  toddler, 
child,  or  preschool  child  with  a 
disability  has  been  fully  informed,  in 
his  or  her  native  language,  or  in  another 
mode  of  communication,  of  all 
information  relevant  to  the  activity  for 
which  permission  is  sought. 

(2)  The  parent  understands  and  agrees 
in  writing  to  the  implementation  of  the 
activity  for  which  his  or  her  permission 
is  sought.  The  writing  must  describe 
that  activity,  list  the  child's  records  that 
will  be  released  and  to  whom,  and 
acknowledge  that  the  parent 
understands  consent  is  voluntary  and 
may  be  prospectively  revoked  at  any 
time. 

(3)  The  parent  of  an  infant,  toddler, 
preschool  child  or  child  must  consent  to 
the  release  of  records.  The  request  for 
permission  must  describe  that  activity, 
list  each  individual's  records  that  will 
be  released  and  to  whom,  and 
acknowledge  that  the  parent 
understands  that  consent  is  voluntary 
and  may  be  prospectively  revoked  at 
any  time. 

(4)  The  written  consent  of  a  parent  of 
an  infant  or  toddler  with  a  disability  is 
necessary  for  implementation  of  early 
intervention  services  described  in  the 
individualized  family  service  plan 
(IFSP).  If  such  parent  does  not  provide 
consent  with  respect  to  a  particular 
early  intervention  service,  then  the  early 
intervention  services  for  which  consent 
is  obtained  shall  be  provided. 

(i)  Deaf.  A  hearing  loss  or  deficit  so 
severe  that  the  child  is  impaired  in 
processing  linguistic  information 
through  hearing,  with  or  without 


amplification,  to  the  extent  that  his  or 
her  educational  performance  is 
adversely  affected. 

(j)  Deaf-blind.  Concomitant  hearing 
and  visual  impairments,  the 
combination  of  which  causes  such 
severe  commimication  and  other 
developmental  and  educational 
problems  that  they  cannot  be 
accommodated  in  special  education 
programs  solely  for  children  with 
deafness  or  children  with  blindness. 

(k)  Developmental  delay.  A  significant 
discrepancy  in  the  actual  functioning  of 
an  infant  or  toddler  when  compared 
with  the  ftmctioning  of  a  nondisabled 
infant  or  toddler  of  the  same 
chronological  age  in  any  of  the 
following  areas  of  development: 
Physical  development,  cognitive 
development,  communication 
development,  social  and  emotional 
development,  and  adaptive 
development  as  measured  using 
standardized  evaluation  instruments 
and  confirmed  by  clinical  observation 
and  judgment.  A  signiBcant  discrepancy 
exists  when  the  one  area  of 
development  is  delayed  by  25  percent  or 
2  standard  deviations  or  more  below  the 
mean  or  when  two  areas  of  development 
are  each  delayed  by  20  percent  of  IV2 
standard  deviations  or  more  below  the 
mean.  (Chronological  age  should  be 
corrected  for  prematurity.) 

(1)  Early  intervention  program 
coordination  services.  Case  management 
services  that  include  integration  and 
oversight  of  the  scheduling  and 
accomplishment  of  evaluation  and 
delivery  of  early  intervention  services  to 
an  infant  or  toddler  with  a  disability 
and  his  or  her  family. 

(m)  Early  intervention  services. 
Developmental  services  that: 

(1)  Are  provided  under  the 
supervision  of  a  military  medical 
department. 

(2)  Are  provided  using  Military 
Health  Service  System  resources  at  no 
cost  to  the  infant  or  toddler's  parents 
(but  incidental  fees  (e.g.,  child  care  fees) 
that  are  normally  charged  to  infants, 
toddlers,  and  children  without 
disabilities  or  their  parents  may  be 
charged). 

(3)  Are  designed  to  meet  the 
developmental  needs  of  an  infant  or 
toddler  with  a  disability  in  any  one  or 
more  of  the  following  areas:  Physical 
development,  cognitive  development, 
commimication  development,  social  or 
emotional  development,  or  adaptive 
development. 

(4)  Meet  the  standards  developed  by 
the  Assistant  Secretary  of  Defense  for 
Health  AHairs  (ASD(HA)). 

(5)  Include  the  following  services: 
Family  training,  counseling,  and  home 


visits;  special  instruction;  speech 
pathology  and  audiology;  occupational 
therapy;  physical  therapy;  psychological 
services;  early  intervention  program 
coordination  services;  medical  services 
only  for  diagnostic  or  evaluation 
purposes;  early  identification, 
screening,  and  assessment  services; 
vision  services;  and  social  work 
services.  Also  included  are  assistive 
technology  devices  and  assistive 
technology  services;  health  services 
necessary  to  enable  the  infant  or  toddler 
to  benefit  from  the  above  early 
intervention  services;  and  transportation 
and  related  costs  that  are  necessary  to 
enable  an  infant  or  toddler  and  the 
infant's  or  toddler's  family  to  receive 
early  intervention  services. 

(6)  Are  provided  by  qualitied 
personnel,  including:  Special  educdfors; 
speech  and  language  pathologists  and 
audiologists;  occupational  therapists; 
physical  therapists;  psychologists;  social 
workers;  nurses;  nutritionists;  family 
therapists;  orientation  and  mobility 
specialists;  and  pediatricians  and  other 
physicians. 

(7)  To  the  maximum  extent 
appropriate,  are  provided  in  natural 
enviroimients,  including  the  home  and 
community  settings  in  which  infants 
and  toddlers  without  disabilities 
participate. 

(8)  Are  provided  in  conformity  with 
anIFSP. 

(n)  Evaluation.  Procedures  used  to 
determine  whether  an  individual  (birth 
through  21  inclusive)  has  a  disability 
under  this  part  and  the  nature  and 
extent  of  the  early  intervention  services 
and  special  education  and  related 
services  that  the  individual  needs. 
These  procedures  must  be  used 
selectively  with  an  individual  and  may 
not  include  basic  tests  administered  to. 
or  used  with,  all  infants,  toddlers, 
preschool  children  or  children  in  a 
school,  grade,  class,  program,  or  other 
grouping. 

(0)  Family  training,  counseling,  and 
home  visits.  Services  provided,  as 
appropriate,  by  social  workers, 
psychologists,  and  other  qualified 
personnel  to  assist  the  family  of  an 
infant  or  toddler  eligible  for  early 
intervention  services  in  imderstanding 
the  special  needs  of  the  child  and 
enhancing  the  infant  or  toddler's 
development. 

(p)  Free  appropriate  public  education. 
Special  education  and  related  services 
for  children  ages  3-21  years  (inclusive) 
that: 

(1)  Are  provided  at  no  cost  (except  as 
provided  in  paragraph  (w)(l)  of  this 
section)  to  parents  or  child  with  a 
disability  and  are  under  the  general 


supervision  and  direction  of  a  Section  6 
Sdiool  Arrangement. 

(2)  Are  provided  at  an  appropriate 
preschool,  elementary,  or  secondary 
school. 

(3)  Are  provided  in  conformity  with 
an  Individualized  Education  Program. 

(4)  Meet  the  requirements  of  this  part, 
(q)  Frequency  and  intensity.  "The 

number  of  days  or  sessions  that  a 
service  will  be  provided,  the  length  of 
time  that  the  service  is  provided  during 
each  session,  whether  the  service  is 
provided  during  each  session,  and 
whether  the  service  is  provided  on  an 
individual  or  group  basis. 

(r )  Health  services.  Services 
necessary  to  enable  an  infant  or  toddler, 
to  benefit  from  the  other  early 
intervention  services  under  this  part 
during  the  time  that  the  infant  or 
toddler  is  receiving  the  other  early 
intervention  services.  The  term 
includes: 

(1)  Such  services  as  clean  intermittent 
catheterization,  tracheostomy  care,  tube 
feeding,  the  changing  of  dressings  or 
osteotomy  collection  bags,  and  other        1 
health  services. 

(2)  Consultation  by  physicians  with 
other  service  providers  on  the  special 
health  care  needs  of  infants  and  toddlers 
with  disabilities  that  will  need  to  be 
addressed  in  the  course  of  providing 
other  early  intervention  services. 

(3)  The  term  does  not  include  the 
following: 

(i)  Services  that  are  surgical  in  natore 
or  purely  medical  in  nature. 

(li)  Devices  necessary  to  control  or 
treat  a  medical  condition. 

(iii)  Medical  or  health  services  that 
are  routinely  recommended  .for  all 
infants  or  toddlers. 

(s)  Hearing  impairment.  A  hearing 
loss,  whether  permanent  or  fluctuating, 
that  adversely  affects  an  infant's, 
toddler's,  preschool  child's,  or  child's 
educational  performance. 

(t)  High  probability  for  development 
delay.  An  infant  or  toddler  with  a 
medical  condition  that  places  him  or 
her  at  substantial  risk  of  evidencing  a 
developmental  delay  before  the  age  of  5 
years  without  the  benefit  of  early 
intervention  services. 

(u)  Include;  such  as.  Not  all  the 
possible  items  are  covered,  whether  like 
or  unlike  the  ones  named. 

(v)  Independent  evaluation.  An 
evaluation  conducted  by  a  qualified 
examiner  who  is  not  employed  by  the 
DoD  Section  6  Schools. 

(w)  Individualized  education  program 
(lEP).  A  wrritten  statement  for  a 
preschool  child  or  child  with  a 
disability  (ages  3-21  years  inclusive) 
developed  and  implemented  in 
accordance  with  this  part  (Appendix  B 
to  this  part). 
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(x)  Individualized  family  service  plan 
(IFSP}.  A  written  statement  for  an  infant 
or  toddler  with  a  disability  and  his  or 
her  family  that  is  a  multidiscip'inary 
assessment  of  the  unique  needs  of  the 
infant  or  toddler  and  concerns  and  the 
priorities  of  the  family,  and  an 
identification  of  the  sen/ices  appropriate 
to  meet  such  needs,  concerns,  and 
priorities. 

(y)  Individuals  with  disabilities. 
Infants  and  toddlers  with  disabilities, 
preschool  children  with  disabilities,  and 
children  with  disabilities  ages  birth  to 
21  years  (inclusive)  who  are  either 
entitled  to  enroll  in  a  Section  6  School 
Arrangement  or  would,  but  for  their  age, 
be  so  entitled,  i 

(z)  Infants  and  toddlers  with 
disabilities.  Individuals  from  birth  to 
age  2  years  (inclusive),  who  need  early 
intervention  services  because  they: 

(1)  Are  experiencing  a  developmental 
delay,  as  measured  by  appropriate 
diagnostic  instruments  and  procedures, 
of  25  percent  (or  2  standard  deviations 
below  the  mean),  in  one  or  more  areas, 
or  20  percent  (or  Wt  standard 
deviations  below  the  mean),  in  two  or 
more  of  the  following  areas  of 
development:  cognitive,  physical, 
communication,  social  or  emotional,  or 
adaptive  development. 

(2)  Are  at-risk  for  a  developmental 
delay;  i.e.,  have  a  diagnosed  physical  or 
mental  condition  that  has  a  high 
probability  of  resulting  in 
developmental  delay;  e.g.,  chromosomal 
disorders  and  genetic  syndromes. 

(aa)  Intercom ponent.  Cooperation 
aipong  the  DoD  Components  and 
programs  so  that  coordination  and 
integration  of  services  to  individuals 
with  disabilities  and  their  families 
occur. 

(bb)  Medically  related  services.  (1) 
Medical  services  (as  defined  in 
paragraph  (bb)  of  this  section)  and  those 
services  provided  under  professional 
medical  supervision  that  are  required  by 
a  CSC  either  to  determine  a  student's 
eligibility  for  special  education  or,  if  the 
student  is  eligible,  the  special  education 
and  related  services  required  by  the 
student  under  this  part  in  accordance 
with  32  CFR  part  345. 

(2)  Provision  of  either  direct  or 
indirect  services  listed  on  an  I£P  as 
necessary  for  the  student  to  benefit  from 
the  educational  curriculum.  These 
services  may  include:  Medical;  social 
work;  community  health  nursing; 
dietary;  psychiatric  diagnosis; 
evaluation,  and  follow  up;  occupational 
therapy;  physical  therapy;  audiology; 
ophthalmology;  and  psychological 
testing  and  therapy. 

(cc)  Medical  services.  Those 
evaluative,  diagnostic,  therapeutic,  and 


supervisory  services  provided  by  a 
licensed  and  credentialed  physician  to 
assist  CSCs  and  to  implement  lEPs. 
Medical  services  include  diagnosis. 
evaluation,  and  medical  supervision  of 
related  services  that  by  statute, 
regulation,  or  professional  tradition  are 
the  responsibility  of  a  licensed  and 
credentialed  physician. 

(dd)  Mental  retardation.  Significantly 
subaverage  general  intellectual 
functioning,  existing  concurrently  with 
deficits  in  adaptive  behavior  and 
manifested  during  the  developmental 
period,  that  adversely  affects  a 
preschool  child's  or  child's  educational 
performance. 

(ee)  Multidisciplinary.  The 
involvement  of  two  or  more  disciplines 
or  professions  in  the  provision  of 
integrated  and  coordinated  services, 
including  evaluation  and  assessment 
activities,  and  development  of  an  IFSP 
orlEP. 

(ff)  Native  language.  When  used  with 
reference  to  an  individual  of  limited 
English  proficiency,  the  language 
normally  used  by  such  individuals,  or 
in  the  case  of  an  infant,  toddler, 
preschool  child  or  child,  the  language 
normally  used  by  the  parent  of  the 
infant,  toddler,  preschool  child  or  child. 

(gg)  Natural  environments.  Settings 
that  are  natural  or  normal  for  the  infant 
or  toddler's  same  age  peers  who  have  no 
disability. 

(hh)  Non-section  6  school 
arrangement  or  facility.  A  public  or 
private  school  or  other  institution  not 
operated  in  accordance  with  32  CFR 
part  345.  This  term  includes  section  6 
special  contractual  arrangements. 

(ii)  Nutrition  services.  These  services 
include: 

(1)  Conducting  individual 
assessments  in  nutritional  history  and 
dietary  intake;  anthropometric, 
biochemical  and  clinical  variables; 
feeding  skills  and  feeding  problems;  and 
food  habits  and  food  preferences. 

(2)  Developing  and  monitoring 
appropriate  plans  to  address  the 
nutritional  needs  of  infants  and  toddlers 
eligible  for  early  intervention  services. 

(3)  Making  referrals  to  appropriate 
community  resources  to  carry  out 
nutrition  goals. 

(ij)  Orthopedic  impairment.  A  severe 
physical  impairment  that  adversely 
affects  a  child's  educational 
performance.  The  term  includes 
congenital  impairments  (such  as  club 
foot  and  absence  of  some  member), 
impairments  caused  by  disease  (such  as 
poliom.yelitis  and  bone  tuberculosis), 
and  impairments  from  other  causes  such 
as  cerebral  palsy,  amputations,  and 
fractures  or  burns  causing  contracture. 


(kk)  Other  health  impairment.  Having 
an  autistic  condition  that  is  manifested 
by  severe  communication  and  other 
developmental  and  educational 
problems;  or  having  limited  strength, 
vitality,  or  alertness  due  to  chronic  or 
acute  health  problems  that  adversely 
affect  a  child's  educational  performance 
as  determined  by  the  CSC,  such  as: 
ADD,  heart  condition,  tuberculosis, 
rheumatic  fever,  nephritis,  asthma, 
sickle  call  anemia,  hemophilia, 
epilepsy,  lead  poisoning,  leukemia,  and 
diabetes. 

(11)  Parent.  The  biological  father  or 
mother  of  a  child;  a  person  who.  by 
order  of  a  court  of  competent  ' 

jurisdiction,  has  been  declared  the 
father  or  mother  of  a  child  by  adoption; 
the  legal  guardian  of  a  child;  or  a  person 
in  whose  household  a  child  resides, 
provided  that  such  person  stands  in 
loco  parentis  to  that  child  and 
contributes  at  least  one-half  of  the 
child's  support. 

(mm)  Personally  identifiable 
information.  Information  that  includes 
the  name  of  the  infant,  toddler, 
preschool  child,  child,  parent  or  other 
family  member;  the  home  address  of  the 
infant,  toddler,  preschool  child,  child, 
parent  or  other  family  member;  another 
personal  identifier,  such  as  the  infant's, 
toddler's,  preschool  child's,  child's, 
parent's  or  other  family  member's  social 
security  number;  or  a  list  of  personal 
characteristics  or  other  information  that 
would  make  it  possible  to  identify  the 
infant,  toddler,  preschool  child,  child, 
parent,  or  other  family  member  with 
reasonable  certainty. 

(nn)  Preschool  children  with 
disabilities.  These  are  students,  ages  3- 
5  years  (inclusive),  who  need  special 
education  services  because  they: 

(1)  Are  experiencing  developmental 
delays,  as  measured  by  appropriate 
diagnostic  instruments  and  procedures 
in  one  or  more  of  the  following  areaS: 
Cognitive  development,  physical 
development,  communication 
development,  social  or  emotional 
development,  and  adaptive 
development;  and 

(2)  VVho.  by  reason  thereof,  need 
special  education  and  related  services. 

(oo)  Primary  referral  source.  The  DoD 
Components,  including  child  care 
centers,  pediatric  clinics,  aqd  parents 
that  suspect  an  infant,  toddler, 
preschool  child  or  child  has  a  disability 
and  bring  that  infant,  toddler,  preschool 
child  or  child  to  the  attention  of  the 
Early  Intervention  Program  or  school 
CSC. 

(pp)  Public  awareness  program. 
Activities  focusing  on  early 
identification  of  infants  and  toddlers 
with  disabilities,  including  the 
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preparation  and  dissemination  by  the 
military  medical  department  to  all 
primary  referral  sources  of  information 
materials  for  parents  on  the  availability 
of  early  intervention  services.  Also 
includes  procedures  for  determining  the 
extent  to  which  primary  referral  sources 
within  the  Department  of  Defense, 
especially  within  DoD  medical 
treatment  facilities,  and  physicians 
disseminate  information  on  the 
availability  of  early  intervention 
services  to  parents  of  infants  or  toddlers 
with  disabilities. 

(qq)  Qualified.  With  respect  to 
instructional  personnel,  a  person  who 
holds  at  a  minimum  a  current  and 
applicable  teaching  certificate  from  any 
of  the  50  States,  Puerto  Rico,  or  the 
District  of  Columbia,  or  has  met  other 
pertinent  requirements  in  the  areas  in 
which  he  or  she  is  providing  special 
education  or  related  services  not  of  a 
medical  nature  to  children  with 
disabilities.  Providers  of  early 
intervention  services  and  medically 
related  services  must  meet  standards 
established  by  the  ASD(HA). 

Crr)  Related  services.  This  includes 
transportation,  and  such  developmental, 
corrective,  and  other  supportive  services 
(including  speech  pathology  and 
audiology:  psychological  services; 
physical  and  occupational  therapy; 
recreation,  including  therapeutic 
recreation  and  social  work  services;  and 
medical  and  counseling  services), 
including  rehabilitation  counseling 
(except  that  such  medical  service"  shall 
be  for  diagnostic  and  evaluative 
purposes  only))  as  may  be  required  to 
assist  a  child  with  a  disability  to  benefit 
from  special  education,  and  includes 
the  early  identification  and  assessment 
of  disabling  conditions  in  preschool 
children  or  children.  The  following  list 
of  related  services  is  not  exhaustive  and 
may  include  other  developmental, 
corrective,  or  supportive  services  (such 
as  clean  intermittent  catheterization),  if 
they  are  required  to  assist  a  child  with 
a  disability  to  benefit  from  special 
education,  as  determined  by  a  CSC. 

(1)  Audiology.  This  term  includes: 

(i)  Audiological,  diagnostic,  and 
prescriptive  services  provided  by 
audiologists  who  have  a  Certificate  of 
Clinical  Competence — Audiology  (CCC- 
A)  and  pediatric  experience.  Audiology 
shall  not  include  speech  therapy. 

(ii)  Identification  of  children  with 
hearing  loss. 

(iii)  Determination  of  the  range, 
nature,  and  degree  of  hearing  loss, 
including  referral  for  medical  or  other 
professional  attention  designed  to 
ameliorate  or  correct  that  loss. 

(iv)  Provision  of  ameliorative  and 
corrective  activities,  including  language 


and  auditory  training,  speech-reading 
(lip-reading),  hearing  evaluation,  speech 
conservation,  the  recommendation  of 
amplification  devices,  and  other  aural 
rehabilitation  services. 

(v)  Counseling  and  guidance  of 
children,  parents,  and  service  providers 
regarding  hearing  loss. 

(vi)  Determination  of  the  child's  need 
for  group  and  individual  amplification, 
selecting  and  fitting  an  appropriate  aid, 
and  evaluating  the  effectiveness  of 
amplification. 

(2)  Counseling  services.  Services 
provided  by  qualified  social  workers, 
psychologists,  guidance  counselors,  or 
other  qualified  personnel  to  help  a 
preschool  child  or  child  with  a 
disability  to  benefit  from  special 
education. 

(3)  Early  identification.  The 
implementation  of  a  formal  plan  for 
identifying  a  disability  as  early  as 
possible  in  the  individual's  life. 

(4)  Medical  services.  Those  evaluative, 
diagnostic,  therapeutic,  and  supervisory 
services  provided  by  a  licensed  and 
credentialed  physician  to  assist  CSCs  in 
determining  whether  a  child  has  a 
medically  related  disability  condition 
that  results  in  the  child's  need  for 
special  education  and  related  services 
and  to  implement  lEPs.  Medical  services 
include  diagnosis,  evaluation,  and 
medical  supervision  of  related  services 
that,  by  statute,  regulation,  or 
professional  tradition,  are  the 
responsibility  of  a  licensed  and 
credentialed  physician. 

(5)  Occupational  therapy.  Therapy 
that  provides  developmental 
evaluations  and  treatment  programs 
using  selected  tasks  to  restore,  reinforce, 
or  enhance  functional  performance.  It 
addresses  the  quality  and  level  of 
functions  in  areas  such  as  behavior, 
motor  coordination,  spatial  orientation; 
visual  motor  and  sensory  integration; 
and  general  activities  of  daily  living. 
This  therapy,  which  is  conducted  by  a 
qualified  occupational  therapist, 
provides  training  and  guidance  in  using 
special  equipment  to  improve  the 
patient's  functioning  in  skills  of  daily 
living,  work,  and  study. 

(6)  Parent  counseling  and  training. 
Assisting  parents  in  understanding  the 
special  needs  of  their  preschool  child  or 
children  and  providing  parents  with 
information  about  child  development 
and  special  education. 

(7)  Physical  therapy.  Therapy  that 
provides  evaluations  and  treatment 
prog^ms  using  exercise,  modalities, 
and  adaptive  equipment  to  restore, 
reinforce,  or  enhance  motor 
performance.  It  focuses  on  the  quality  of 
movement,  reflex  development,  range  of 
motion,  muscle  strength,  gait,  and  gross 


motor  development,  seeking  to  decrease 
abnormal  movement  and  posture  whil«> 
facilitating  normal  movement  and 
equilibrium  reactions.  The  therapy, 
which  is  conducted  by  a  qualified 
physical  therapist,  provides  for 
measurement  and  training  in  the  use  of 
adaptive  equipment  and  prosthetic  and 
orthotic  appliances.  When  best  efforts  to 
obtain  a  qualified  physical  therapist  fail, 
therapy  may  be  conducted  by  a  » 

qualified  physical  therapist  assistant 
under  the  clinical  supervision  of  a 
qualified  physical  therapist. 

(8)  Psychological  services.  Services 
listed  in  paragraphs  (rT)(8)(i)  through 
(rr)(8)(iv)  of  this  section  that  are 
provided  by  a  qualified  psychologist: 

(i)  Administering  psychological  and 
educational  tests  and  other  assessment 
procedures. 

(ii)  Interpreting  test  and  assessment 
results. 

(iii)  Obtaining,  integrating,  and 
interpreting  information  about  a 
preschool  child's  or  child's  behavior 
and  conditions  relating  to  his  or  her 
learning. 

(iv)  Consulting  with  other  staff 
members  in  planning  school  programs 
to  meet  the  special  needs  of  preschool 
children  and  children,  as  indicated  by 
psychological  tests,  interviews,  and 
behavioral  evaluations. 

(v)  Planning  and  managing  a  program 
of  psychological  services,  including 
psychological  counseling  for  preschool 
children,  children,  and  parents.  For  the 
purpose  of  these  activities,  a  qualified 
psychologist  is  a  clinical  psychologist 
licensed  in  a  State  of  the  United  States 
who  has  a  degree  in  clinical  psychology 
and  additional  pediatric  training  and/or 
experience. 

(9)  Recreation.  This  term  includes: 
(i)  Assessment  of  leisure  activities, 
(ii)  Therapeutic  recreational  activities, 
(iii)  Recreational  progranis  in  schools 

and  community  agencies, 
(iv)  Leisure  education. 

(10)  School  health  services.  Services 
provided,  pursuant  to  an  EP,  by 
qualified  school  health  nurse,  or  other 
qualified  person,  that  are  required  for  a 
preschool  child  or  child  with  a 
disability  to  benefit  from  special 
education. 

(11)  Social  work  counseling  services 
in  schools.  This  term  includes: 

(i)  Preparing  a  social  and 
developmental  history  on  a  preschool 
child  or  child  identified  as  having  a 
disability. 

(ii)  Counseling  the  preschool  child  or 
child  with  a  disability  and  his  or  her 
family  on  a  group  or  individual  basis, 
pursuant  to  an  lEP. 

(iii)  Working  with  problems  in  a 
preschool  child's  or  child's  living 
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situation  (home,  school,  and 
community)  that  adversely  affect  his  or 
her  adjustment  in  school. 

(iv)  Using  school  and  community 
resources  to  enable  the  preschool  child 
or  children  to  receive  maximum  benefit 
from  his  or  her  educational  program. 

(12)  Speech  pathology.  This  term 
includes  the: 

(i)  Identification  of  preschool  children 
and  children  with  speech  or  language 
disorders. 

(ii)  Diagnosis  and  appraisal  of  specific 
speech  or  language  disorders. 

(iii)  Referral  for  medical  or  other 
professional  attention  to  correct  or 
ameliorate  speech  or  language  disorders. 

(iv)  Provision  of  speech  and  language 
services  for  the  correction,  amelioration, 
and  prevention  of  communicative 
disorders. 

(v)  Counseling  and  guidance  of 
preschool  children,  children,  parents, 
and  teachers  regarding  speech  and 
language  disorders. 

(13)  Transportation.  This  term 
includes  transporting  the  individual 
with  a  disability  and,  when  necessary, 
an  attendant  or  family  member  or 
reimbursing  the  cost  of  travel  ((e.g.. 
mileage,  or  travel  by  taxi,  common 
carrier  or  other  means)  and  related  costs 
(e.g.,  tolls  and  parking  expenses))  when 
such  travel  is  necessary  to  enable  a 
preschool  child  or  child  to  receive 
special  education  (including  related 
services)  or  an  infant  or  toddler  and  the 
infant's  or  toddler's  family  to  receiye 
early  intervention  services.  ''^ 
Transportation  services  include: 

(i)  Travel  to  and  firom  school  and 
between  schools,  including  travel 
necessary  to  permit  participation  in 
educational  and  recreational  activities 
and  related  services. 

(ii)  Travel  from  school  to  a  medically 
related  service  site  and  return. 

(iii)  Travel  in  and  around  school 
buildings. 

(iv)  Travel  to  and  from  early 
intervention  servi^s. 

(v)  Specializna  equipment  (including 
special  or  adaWted  buses,  lifts,  and 
ramps)  if  reqinred  to  provide  special 
transportation  fbr  an  individual  with  a 
disability. 

(vi)  If  necessary,  attendants  assigned 
to  vehicles  transporting  an  individual 
with  a  disability  when  that  individual 
requires  assistance  to  be  safely 
transported. 

(ss)  Section  6  school  arrangement 
The  schools  (pre-kindergarten  through 
grade  12)  operated  by  the  Department  of 
Defense  within  the  CONUS,  Alaska. 
Hawaii,  Puerto  Rico,  Wake  Island, 
Guam.  American  Samoa,  the  Northern 
Mariana  Islands,  and  the  Virgin  Islands. 


Section  6  School  Arrangements  are 
operated  linder  DoD  Directive  1342.21.« 

(tt)  Separate  facility.  A  school  or  a 
portion  of  a  school,  regardless  of 
whether  it  is  used  by  the  Section  6 
School  Arrangement,  that  is  only 
attended  by  children  with  disabilities. 

(uu)  Serious  emotional  disturbance. 
The  term  includes: 

(1)  A  condition  that  has  been 
confirmed  by  clinical  evaluation  and 
diagnosis  and  that,  over  a  long  period  of 
time  and  to  a  marked  degree,  adversely 
affects  educational  performance  and 
that  exhibits  one  or  more  of  the 
following  characteristics: 

(i)  An  inability  to  learn  that  cannot  be 
explained  by  intellectual,  sensory,  or 
health  factors. 

(ii)  An  inability  to  build  or  maintain 
satisfactory  interpersonal  relationships 
with  peers  and  teachers. 

(iii)  Inappropriate  types  of  behavior 
under  normal  circumstances. 

(iv)  A  tendency  to  develop  physical 
symptoms  or  fears  associated  with 
personal  or  school  problems. 

(v)  A  general,  pervasive  mood  of 
unhappiness  or  depression. 

(2)  Schizophrenia,  but  does  not 
include  children  who  are  socially 
maladjusted,  unless  it  is  determined 
that  they  are  otherwise  seriously 
emotionally  disturbed. 

(w)  Service  provider.  Any  individual 
who  provides  services  listed  in  an  EEP 
or  an  IF^P. 

(ww)  Social  work  services.  This  term 
includes: 

(1)  Preparing  a  social  or 
developmental  history  on  an  infant, 
toddler,  preschool  child  or  child  with  a 
disability. 

(2)  Counseling  with  the  infant, 
toddler,  preschool  child  or  child  and 
family  in  a  group  or  individual  capacity. 

(3)  Working  with  individuals  with 
disabilities  (0-21  inclusive)  in  the 
home,  school,  and/or  community 
environment  to  ameliorate  those 
conditions  that  adversely  affect 
development  or  educational 
performance. 

(4)  Using  school  and  community 
resources  to  enable  the  child  to  receive 
maximum  benefit  from  his  or  her 
educational  program  or  for  the  infant, 
toddler,  and  family  to  receive  maximum 
benefit  from  early  intervention  services. 

(xx)  Special  education.  Specially 
designed  instruction,  at  no  cost  to  the 
parent,  to  meet  the  unique  needs  of  a 
preschool  child  or  child  with  a 
disability,  including  instruction 
conducted  in  the  classroom,  in  the 
home,  in  hospitals  and  institutions,  and 
in  other  settings,  and  instruction  in 
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physical  education.  The  term  includes 
speech  pathology  or  any  other  related 
service,  if  the  service  consists  of 
specially  designed  instruction,  at  no 
cost  to  the  parents,  to  meet  the  unique 
needs  of  a  preschool  child  or  child  with 
a  disability,  and  is  considered  "special 
education"  rather  than  a  "related 
service."  The  term  also  includes 
vocational  education  if  it  consists  of 
specially  designed  instruction,  at  no 
cost  to  the  parents,  to  meet  the  unique 
needs  of  a  child  with  a  disability. 

(1)  At  no  cost.  With  regard  to  a 
preschool  child  or  child  eligible  to 
attend  Section  6  School  Arrangements, 
specially  designed  instruction  and 
related  services  are  provided  without 
charge,  but  incidental  fees  that  are 
normally  charged  to  nondisabled 
students,  or  their  parents,  as  a  part  of 
the  regular  educational  program  may  be 
imposed. 

(2)  P/iysica/ education.  The 
development  of: 

(i)  Physical  and  motor  fitness. 

(ii)  Fundamental  motor  skills  and 
patterns. 

(iii)  Skills  in  aquatics,  dance,  and 
individual  and  group  games  and  sports 
(including  intramural  and  lifetime 
sports). 

(iv)  A  program  that  includes  special 
physical  education,  adapted  physical 
education,  movement  education,  and 
motor  development. 

(3)  Vocational  education.  This  term 
means  organized  educational  programs 
that  are  directly  related  to  the 
preparation  of  individuals  for  paid  or 
unpaid  employment,  or  for  additional 
preparation  for  a  career  requiring  other 
than  a  baccalaureate  or  advanced 
degree. 

(yy)  Special  instruction.  This  term 
includes: 

(1)  Designing  learning  environments 
and  activities  that  promote  the  infant's, 
toddler's,  preschool  child's  or  child's 
acquisition  of  skills  in  a  variety  of 
developmental  areas,  including 
cognitive  processes  and  social 
interaction. 

(2)  Planning  curriculum,  including 
the  planned  interaction  of  personnel, 
materials,  and  time  and  space,  that  leads 
to  achieving  the  outcomes  in  the 
infant's,  toddler's,  preschool  child's  or 
child's  lEP  or  IFSP. 

(3)  Providing  families  with 
information,  skills,  and  support  related 
to  enhancing  the  skill  development  of 
the  infant,  toddler,  or  presctfool  child  or 
child. 

(4)  Working  with  the  infant,  toddler, 
preschool  child  or  child  to  enhance  the 
infant's,  toddler's,  preschool  child's  or 
child's  development  and  cognitive 
processes. 


ftz)  Specific  learning  disability.  A 
disorder  in  one  or  more  of  the  basic 
psychological  processes  involved  in 
understanding  or  in  using  spoken  or 
written  language  that  may  manifest 
itself  as  an  imperfect  ability  to  listen, 
think,  speak,  read,  write,  spell,  or  do 
mathematical  calculations.  The  term 
includes  such  conditions  as  perceptual 
disabilities,  brain  injury,  minimal  brain 
dysfunction,  dyslexia,  and 
developmental  aphasia.  The  term  does 
not  include  preschool  children  or 
children  who  have  learning  problems 
that  are  primarily  the  result  of  visual, 
hearing,  or  motor  disabilities,  mental 
retardation,  emotional  disturbance,  or 
environmental,  cultural,  or  economic 
differences. 

(aaa)  Speech  and  language 
impairments.  A  communication 
disorder,  such  as  stuttering,  impaired 
articulation,  voice  impairment,  or  a 
disorder  in  the  receptive  or  expressive 
areas  of  language  that  adversely  affects 
a  preschool  child's  or  child's 
educational  performance. 

(bbb)  Superintendent.  The  chief 
official  of  a  Section  6  School 
Arrangement  responsible  for  the 
implementation  of  this  part  on  his  or 
her  installation. 

Iccc)  Transition  services.  A 
coordinated  set  of  activities  for  a 
student,  designed  within  an  outcome- 
oriented  process,  which  promotes 
movement  from  school  to  post-school 
activities,  including  post-secondary 
education,  vocational  training, 
integrated  employment  (including 
supported  employment),  continuing  and 
adult  education,  adult  services, 
independent  living,  or  community 
participation.  The  coordinated  set  of 
activities  shall  be  based  upon  the 
individual  student's  needs,  taking  into 
account  the  student's  preferences  and 
interests,  and  shall  include  instruction, 
community  experiences,  the 
development  of  employment  and  other 
post-school  adult  living  objectives,  and 
when  appropriate,  acquisition  of  daily 
living  skills  and  functional  vocational 
evaluation. 

(ddd)  Traumatic  brain  injury.  An 
injury  to  the  brain  caused  by  an  external 
physical  force  or  by  an  internal 
occurrence,  such  as  stroke  or  aneurysm, 
resulting  in  total  or  partial  functional 
disabihty  or  psychosocial 
maladjustment  that  adversely  affects 
educational  performance.  The  term 
includes  open  or  closed  head  injuries 
resulting  in  mild,  moderate,  or  severe 
impairments  in  one  or  more  areas, 
including  cognition;  language;  memory; 
attention;  reasoning;  abstract  thinking; 
judgment:  problem  solving;  sensory; 
perceptual  and  motor  abilities; 


psychosocial  behavior;  physical 
function;  and  information  processing 
and  speech.  The  term  does  not  include 
brain  injuries  that  are  congenital  or 
degenerative  or  brain  injuries  that  are 
induced  by  birth  trauma. 

(eee)  Vision  services.  Services 
necessary  to  ameliorate  the  effects  of 
sensory  impairment  resulting  from  a 
loss  of  vision. 

(fff)  Visual  impairment.  A  sensory 
im[>airment  including  blindness  that, 
even  with  correction,  adversely  affects  a 
preschool  child  or  child's  educational 
performance.  The  term  includes  both 
partially  seeing  and  blind  preschool 
children  and  children. 

§80.4    Policy. 

It  is  DoD  policy  that: 

(a)  All  individuals  with  disabilities 
ages  3  to  21  years  receiving  or  entitled 
to  receive  educational  instruction  from 
the  Section  6  School  Arrangements  shall 
be  provided  a  free,  appropriate 
education  under  this  part  in  accordance 
with  the  IDEA,  Pub.  L.  101-476,  as  . 
amended;  the  IDEA  Amendments  of 
1991.  Pub.  L.  102-119,  section  23;  and 
DoD  Directive  1342.21. 

(b)  All  individuals  with  disabilities 
ages  birth  through  2  years  (inclusive) 
and  their  families  are  entitled  to  receive 
early  intervention  services  under  this 
part,  provided  that  such  infants  and 
toddlers  would  be  eUgible  to  enroll  in 

a  Section  6  School  Arrangement  but  for 
their  age. 

§  80.5    Responsibilities. 

(a)  The  Assistant  Secretary  of  Defense 
for  Personnel  and  Readiness  shall: 

(1)  Ensure  that  all  infants  and  toddlers 
with  disabilities  (birtJi  through  2  years 
inclusive)  who  but  for  their  age  would 
be  eligible  to  attend  the  Section  6 
Arrangement  Schools,  and  their  families 
are  provided  early  intervention  services 
in  accordance  with  Pub.  L.  101-476.  as 
amended,  and  in  conformity  with  the 
procedures  in  appendix  A  to  this  part. 

(2)  Ensure  that  preschool  children  and 
children  with  disabiUties  ages  3-21 
years  (inclusive)  receiving  educational 
instruction  from  Section  6  School 
Arrangements  are  provided  a  free 
appropriate  public  education  and  that 
the  educational  needs  of  such  preschool 
children  and  children  with  disabilities 
are  met  using  the  procedures 
established  by  this  part. 

(3)  Ensure  that  eaucational  facilities 
and  services  provided  by  Section  6 
School  Arrangements  for  preschool  " 
children  and  children  with  disabilities 
are  comparable  to  educational  facilities 
and  services  for  non-disabled  students. 

(4)  Maintain  records  on  special 
education  and  related  services  provided 


to  children  with  disabilities,  consistent 
with  32  CFR  part  310. 

(5)  Ensure  the  provision  of  all 
necessary  diagnostic  services  and 
special  education  and  related  services 
Hsted  on  an  lEP  (including  those 
supplied  by  or  under  the  super\ision  of 
physicians)  to  preschool  children  and 
children  with  disabilities  who  are 
enrolled  in  Section  6  School 
Arrangements. 

In  fulfilling  this  responsibility,  the 
Assistant  Secretary  of  Defense 
(Personnel  and  Readiness),  (ASD(P&R)), 
or  designee,  may  use  intercomponent 
arrangements,  or  act  through  contracts 
with  private  parties,  when  funds  are 
authorized  and  appropriated. 

(6)  Develop  and  implement  a 
compressive  system  of  personnel 
development,  in  accordance  with  20 
U.S.C.  1413(a)(3),  for  all  professional 
staff  employed  by  a  Section  6  School 
Arrangement.  This  system  shall  include: 

(a)  Inservice  training  of  general  and 
special  educational  instructional  and 
support  personnel,  • 

(b)  Implementing  innovative  strategies 
and  activities  for  the  recruitment  and 
retention  of  medically  related  service 
providers. 

(c)  Detailed  procedures  to  assure  that 
all  personnel  necessary  to  carry  out  the 
purposes  of  this  part  are  appropriately 
and  adequately  prepared  and  trained, 
and  ,  . 

(d)  Effective  procedu*^for  acquiring 
and  disseminating  to  teachi^  and 
administrators  of  programs  for  children 
with  disabilities  significant  information 
derived  from  educational  research, 
demonstration,  and  similar  projects,  and 

(e)  Adopting,  where  appropriate, 
promising  practices,  materials,  and 
technology. 

(7)  Provide  technical  assistance  to 
professionals  in  Section  6  School 
Arrangements  involved  in,  or 
responsible  for,  the  educll^tion  of 
preischool  children  or  children  with 
disabilities. 

(8)  Ensure  that  child-find  activities 
are  coordinated  with  other  relevant 
components  and  are  conducted  to  locate 
and  identify  every  individual  with 
disabilities. 

(9)  Issue  guidance  implementing  this 
part. 

(10)  Undertake  evaluation  activities  to 
ensiu^  compliance  with  this  part 
through  monitoring,  technical 
assistance,  and  program  evaluation. 

(11)  Chair  the  DOD  Coordinating 
Committee  on  Domestic  parly 
Intervention,  Special  Education,  and 
Related  Services,  which  shall  be 
composed  of  representatives  of  the 
Secretaries  of  the  Military  Departments, 
the  Assistant  Secretary  of  Defense  for 


52004    Federal  Register  /  Vol.  58.  No.  192  /  Wednesday.  October  6.  1993  /  Rules  and  Regulations 


Health  Affairs  (ASD(HA)).  the  General 
Counsel  of  the  Department  of  Defense 
(GC.  DOD).  and  the  Director.  Section  6 
Schools. 

(12)  Through  the  DOD  Coordinating 
Committee  on  Domestic  Eiarly 
Intervention,  Special  Education,  and 
Related  Services,  monitor  the  provision 
of  special  education  and  related  services 
and  early  intervention  services 
furnished  under  this  part,  and  ensure 
that  related  services,  special  education, 
and  early  intervention  services  are 
properly  coordinated. 

(13)  Ensure  that  appropriate 
personnel  are  trained  to  provide 
mediation  services  in  cases  that 
otherwise  might  result  in  due  process 
proceedings  under  this  part. 

(14)  Ensure  that  transition  services 
from  early  intervention  services  to 
regular  or  special  education  and  from 
special  education  to  the  world  of  work 
are  provided. 

(15)  Ensure  that  all  DOD  programs 
that  provide  services  to  infants  and 
toddlers  and  their  families  .(e.g..  child 
care,  medical  care,  recreation)  are 
involved  in  a  comprehensive 
intercom penent  system  for  early 
intervention  services. 

(16)  Ensure,  whenever  practicable, 
that  planned  construction  not  yet  past 
the  35  percent  design  phase  and  new 
design  begun  after  the  date  of  this  part 
or  renovation  of  school  or  child  care 
facilities  includes  consideration  of  the 
space  required  for  the  provision  of 
medically  related  services  and  early 

'  intervention  services. 

(17)  The  Domestic  Advisory  Panel 
shall: 

(i)  Consist  of  members  appointed  by 
the  ASD(PatR)  or  Principal  Deputy 
ASD(PftR).  Membership  shall  include  at 
least  one  representative  from  each  of  the 
following  groups: 

(A)  Individuals  with  disabilities. 

(B)  Parents,  including  minqrity 
parents  of  individuals  with  disabilities 
from  various  age  groups. 

(C)  Section  6  School  Arrangements 
special  education  teachers. 

(D)  Section  6  School  Arrangements 
regular  education  teachers. 

(E)  Section  6  School  Arrangements 
Superintendent  office  personnel. 

(F)  The  Office  of  Director.  Section  6 
Schools. 

(G)  The  Surgeons  General  of  the 
Military  Departments. 

(H)  The  Family  Support  Programs  of 
the  Military  Departments. 

(I)  Section  6  School  Arrangements 
School  Boards. 

(])  Early  Intervention  service 
providers  on  installations  with  Section 
6  School  Arrangements. 

(K)  Other  appropriate  personnel. 


(ii)  Meet  as  often  asViecessary. 
(iii)  Perform  the  following  duties: 

(A)  Review  information  and  provide 
advice  to  ASD(P&R)  regarding 
improvements  in  services  provided  to 
individuals  with  disabilities  in  Section 
6  Schools  and  early  intervention 
programs. 

(B)  Receive  and  consider  the  views  of 
various  parent,  student,  and 
professional  groups,  and  individuals 
with  disabilities. 

(C)  When  necessary,  establish 
committees  for  short-term  purposes 
comopsed  of  representatives  from 
parant.  student,  family  and  other 
professional  groups,  and  individuals 
with  disabilities. 

(D)  Review  the  findings  of  fact  and 
decision  of  each  impartial  due  process 
hearing  conducted  pursuant  to  this  part. 

(E)  Assist  in  developing  and  reporting 
such  information  and  evaluations  as 
may  aid  Section  6  Schools  and  the 
Military  Departments  in  the 
performance  of  duties  under  this  part. 

(F)  Make  recommendations,  based  on 
program  and  operational  information, 
for  changes  in  the  budget,  organization, 
anc^  general  management  of  the  special 
education  program,  and  in  policy  and 
procedure. 

(G)  Comment  publicly  on  rules  or 
standards  regarding  the  education  of 
individuals  with  disabilities. 

(H)  Assist  in  developing 
recommendations  regarding  the 
transition  of  toddlers  with  disabilities  to 
preschool  services. 

(b)  The  Assistant  Secretary  of  Defense 
for  HeaUh  Affairs  in  consultation  with 
the  ASD{P«iR),  the  GC.  DoD.  and  the 
Secretaries  of  the  Military  Departments, 
shall: 

(1)  Establish  staffing  and  personnel 
standards  for  personnel  who  provide 
early  intervention  services  and 
medically  related  services. 

(2)  Develop  and  implement  a 
comprehensive  system  of  personnel 
development  in  accordance  with  20 
U.S.C  1413-{a)(3).  including  the 
training  of  professionals, 
paraprofessionals  and  primary  referral 
sources,  regarding  the  basic  components 
of  early  intervention  services  and 
medically  related  services.  Such  a 
system  may  include: 

(i)  Implementing  innovative  strategies 
and  activities  for  the  recruitment  and 
retention  of  early  intervention  service 
providers. 

(ii)  Ensuring  that  early  intervention 
service  providers  and  medically  related 
service  providers  are  fully  and 
appropriately  qualified  to  provide  early 
intervention  services  and  medically 
related  services,  respectively. 


(iii)  Training  personnel  to  work  in  the 
military  environment. 

(iv)  Training  personnel  to  coordinate 
transition  services  for  infants  and 
toddlers  with  disabilities  from  an  early 
intervention  program  to  a  preschool 
program. 

(3)  Develop  and  implement  a  system 
for  compiling  data  on  the  numbers  of 
infants  and  toddlers  with  disabilities 
and  their  families  in  need  of  appropriate 
early  intervention  services,  the  numbers 
of  such  infants  and  toddlers  and  their 
families  served,  the  types  of  services, 
and  other  information  required  to 
evaluate  the  implementation  of  early 
intervention  programs. 

(4)  Resolve  disputes  among  the  DoD 
Components  arising  under  appendix  A 
to  this  part. 

(c)  The  Secretaries  of  the  Military 
Departments  shall: 

(1)  Provide  quality  assurance  for 
medically  related  services  in  accordance 
with  personnel  standards  and  staffing 
standards  under  DoD  Directive  6025.13  s 
developed  by  the  Assistant  Secretary  of 
Defense  for  Health  Affairs  (ASD(HA)). 

(2)  Plan,  develop,  and  implement  a 
comprehensive,  coordinated, 
interccmponent.  community-based 
system  of  early  intervention  services  for 
infants  and  toddlers  with  disabilities 
(birth  through  2  inclusive)  and  their 
families  who  are  living  on  an 
installation  with  a  Section  6  School 
Arrangement;  using  the  procedures 
established  by  this  part  and  guidelines 
from  the  ASD(HA)  on  staffing  and 
personnel  standards. 

(3)  Undertake  activities  to  ensure 
compliance  with  this  part  through 
technical  assistance,  program 
evaluation,  and  monitoring. 

(d)  The  Director.  Directorate  for 
Industrial  Security  Cleamnce  Review 
(DISCR)  shall  ensure  the  provision  of 
impartial  due  process  hearings  under 
appendix  C  to  this  part. 

S80.6    Procedures. 

(a)  Procedures  for  the  provision  of 
early  intervention  services  for  infants 
and  toddlers  with  disabilities  and  their 
families  are  in  appendix  A  to  this  part. 
Provision  of  early  intervention  services 
includes  establishing  a  system  of 
coordinated,  comprehensive, 
multidisciplinary.  intercomponent 
services  providing  appropriate  early 
intervention  services  to  all  eligible 
infants  and  toddlers  with  disabilities 
and  their  families. 

(b)  Procedures  for  special  educational 
programs  (including  related  services)  for 
preschool  children  and  children  with 
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disabilities  (3-21  years  inclusive)  aie  in 
appendix  B  to  this  part. 

(c)  Procedures  for  adjudicative 
requirements  required  by  Pub.  L.  101- 
476,  as  amended,  and  Peb.  L.  102-119 
are  in  appendix  C  to  this  part.  These 
procedures  establish  adjudicative 
requirements  whereby  the  parents  of  an 
infant.  toddbfrTpreschool  child  or  child 
with  a  disability  and  the  military 
department  concerned  or  Section  6 
SchoolSystam  are  afforded  an  impartial 
due  p/ocess  jciearing  on  early 
intervention  services  or  on  the 
identification,  evaluation,  and 
educational  placement  of,  and  the  free 
appropriate  public  education  provided 
to,  such  infant,  toddler,  preschool  child 
or  child,  as  the  case  may  be. 

Appendix  A  to  Part  80 — Procedures  for 
the  Provision  of  Early 

Intervention  Services  for  Infants  And 
Toddlers  With  Disabilities,  Ages  0-2 
Years  (Inclusive),  and  Their  Families 

A.  Requirements  for  a  System  of  Early 
Intervention  Services 

1.  A  system  of  coordinated, 
comprehensive.  mulUdisciplinary,  and 
interagency  programs  prox'idlng  appropriate 
early  intervention  services  to  all  infants  and 
toddlers  with  disabilities  and  their  families 
shall  include  the  following  minimum 
components: 

a.  A  timely,  comprehensive, 
multidisciplinary  evaluation  of  the 
fiinctioning  of  each  infant  and  toddler  with 
a  disability  and  the  priorities  and  concerns 
of  the  infant's  or  toddler's  &mily  to  assist  in 
the  development  of  the  in&nt  or  toddler  with 
a  disability. 

b.  A  mechanism  to  develop,  for  each  infant 
and  toddler  with  a  disability,  an  IFSP  and 
early  intervention  services  coordination,  in 
accordance  with  such  service  plan. 

c.  A  comprehensive  child-find  system, 
coordinated  with  the  appropriate  SecUon  6 
School  Arrangement,  including  a  system  for 
making  refen^s  to  service  providers  that 
includes  timeliness  and  provides  for 
participation  by  primary  referral  sources, 
such  as  the  CDC  and  the  pediatric  clinic 

d.  A  public  awareness  program  including 
information  on  early  identification  of  infants 
and  toddlers  with  disabilities  and  the 
availability  of  resources  in  the  community  to 
address  and  remediate  these  disabilities.    . 

e.  A  central  directory  that  includes  a 
description  of  the  early  mtervention  services 
and  other  relevant  resources  available  in  the 
community. 

B.  Each  Military  Medical  Department  Shall 
Develop  and  Implement  a  System  To  Provide 
for: 

1.  The  administration  and  supervision  of 
early  intervention  programs  and  services, 
including  the  identific^Uon  and  coordination 
of  all  available  resources. 

2.  The  development  of  procedures  to 
ensure  that  services  are  provided  to  infants 
and  toddlers  with  dlsabUltiet  and  their 
iamiiies  in  •  timely  manner. 


3.  The  execution  of  agreements  with  other 
DoD  components  necessary  for  thd 
implementation  of  this  appendix.  Such 
agreements  must  t>e  coordinated  with  the 
ASD(H.M  and  the  GC,  DoD.  in  consultation 
with  the  ASD(PftR). 

4.  The  collection  and  reporting  of  data 
required  by  ASD(HA). 

5.  A  multidisciplinary  assessment  of  the 
uniaue  strengths  and  needs  of  the  infant  or 
toddler  and  the  identification  of  services 
appropriate  to  meet  such  needs. 

6.  A  family-directed  assessment  of  the 
resources,  priorities,  and  concerns  of  the 
family  and  the  identification  of  the  supports 
and  services  necessary  to  enhance  the 
family's  capacity  to  meet  the  developmental 
needs  of  its  infant  or  toddler  with  a 
disability. 

C.  Each  Military  M'rdical  Department  Shall 
Develop  and  Implement  a  Pirogram  To  Ensure 
That  an  IFSP  is  Developed  for  Each  Infant  or 
Toddler  With  a  Disability  and  the  Infant's  or 
Toddler's  Family  According  to  the  Following 
Procedures: 

1.  The  FFSP  shall  be  evaluated  once  a  year 
and  the  family  shall  be  provided  a  review  of 
the  plan  at  6-month  intervals  (or  more  often 
where  appropriate),  tMsed  on  the  needs  of  the 
infant  or  toddler  and  family. 

2. Each  initial  meeting  and  each  annual 
meeting  to  evaluate  the  IFSP  must  include 
the  following  ftarticipants: 

a.  The  parent  or  parents  of  the  in&nt  or 
toddler. 

b.  Other  family  members,  as  requested  by 
a  parent,  if  feasible  to  do  so. 

c.  An  advocate,  if  his  or  her  participaUon 
is  requested  by  a  parent 

d.  The  Early  Intervention  Program  Services 
Coordinator  who  has  been  working  with  the 
fomily  since  the  initial  referral  of  the  infont 
or  toddler  or  who  has  been  designated  as 
responsible  for  the  implementation  of  the 
IFSP. 

e.  A  person  or  persons  directly  involved  in 
conducting  the  evaluation  and  assessments. 

f.  Persons  who  will  be  providing  services 
to  the  infant,  toddler,  or  family,  as 
appropriate. 

3.  The  IFSP  shall  be  developed  within  a 
reasonable  time  after  the  assessment  With 
the  parent's  consent,  early  intervention 
services  may  start  before  the  completion  of 
such  an  assessment  under  ad  IFSP. 

4.  The  IFSP  shall  be  in  vfriting  and  contain: 

a.  A  statement  of  the  infant's  or  toddler's 
present  levels  of  physical  development, 
cognitive  development,  communication 
development,  social  or  emotional 
development,  and  adaptive  development, 
based  on  acceptable  objective  criteria. 

b.  A  statement  of  the  family's  resources, 
prioriUes.  and  concerns  for  enhancing  the 
development  of  the  family's  infent  or  toddler 
writh  a  disability. 

c.  A  statement  of  the  major  outcomes 
expected  to  be  achieved  for  the  infont  or 
toddler  and  the  family,  and  the  criteria, 
procedures,  and  timelines  used  to  detennlne 
the  degree  to  which  progress  toward 
achieving  the  outcomes  is  being  made  and 
whether  modifications  or  revisions  of  the 
outcomes  or  services  are  necessary. 

d  A  statement  of  the  sf)ecific  early 
intervention  services  necessary  to  meet  the 


unique  needs  of  the  infant  or  toddler  and  the 
family,  including  the  frequency,  intensity, 
and  the  method  of  delivering  services. 

e.  A  statement  of  the  natural  environments 
in  which  early  intervention  services  shall  be 
provided. 

f  The  projected  dates  for  initiation  of 
services  and  the  anticipated  duration  of  such 
services. 

g.  The  name  of  the  Early  Intervention 
Program  Service  Coordinator. 

h.  The  steps  to  be  taken  supporting  the 
transiUon  of  the  toddler  with  a  disability  to 
preschool  services  or  other  services  to  the 
extent  such  services  are  coiuidered 
appropriate.  ' 

5  The  contents  of  the  IFSP  shall  be  fully 
explained  to  the  parents  by  the  Early 
Intervention  Program  Service  Coordinator. 
and  informed  written  consent  from  surh 
parents  shall  be  obtained  before  the  provision 
of  early  intervention  services  descrilied  in 
such  plan.  If  the  parents  do  not  provide  such 
consent  with  respect  to  a  piarticular  early 
intervenUon  service,  then  the  early 
intervention  services  to  which  such  cor^ent 
is  obtained  shall  be  provided. 

D.  Procedural  Safeguards  for  the  Early 
Intervention  Program 

1.  The  procedural  safeguards  include: 

a.  The  timely  administrative  resolution  of 
complaints  by  the  parent(s).  including 
hearing  proc8d<ires  (appendix  C  to  this  part). 

b.  The  right  to  protecUon  of  personally 
identifiable  information  under  32  CFR  part 
310. 

c.  The  right  of  the  parent(s)  to  determine 
whether  they,  their  infant  or  toddler,  or  other 
family  members  will  accept  or  decline  any 
early  intervention  service  without 
jeopardizing  the  delivery  of  other  early 
intervention  services  to  which  such  consent 
is  obtained. 

d.  The  opportunity  for  the  parent(s)  to 
examine  records  on  assessment,  screening, 
eligibility  determinations,  and  the 
development  and  implementation  of  the 
IFSP. 

e.  Written  pjior  notice  to  the  parent(s)  of 
the  infent  or  toddler  with  a  disability 
whenever  the  Military  Department  concerned 
proposes  to  initiate  or  change  or  refuses  to 
initiate  or  change  the  identification, 
evaluation,  placement,  or  the  provision  of 
appropriate  early  intervention  services  to  the 
in&nt  and  toddler  with  a  disability. 

f.  Procedures  designed  to  ensure  that  the 
notice  required  in  paragraph  D.l.e.  of  this 
appendix  fiiUy  informs  the  parents  in  the 
parents'  native  language,  unless  it  clearly  is 
not  feasible  to  do  so. 

g.  During  the  pendency  of  any  proceeding 
under  appendix  C  to  this  part  BO.  unless  the 
Military  Department  concerned  and  the 
parentis)  otherwise  agree,  the  infant  or 
toddler  shall  continue  to  receive  the  eariy 
intervention  services  currently  being 
provided,  or,  if  applying  for  initial  ser^nces, 
shall  receive  the  services  not  in  dispute. 
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Appendix  B  to  Part  80— Procedures  for 
Special  Educational  Programs 
(including  Related  Services)  for 
Preschool  Children  and  Children  With 
Disabilities  (3-21  Years  Inclusive) 

A  Identification  and  Screening 

1.  Each  Section  6  School  Arrangement 
shall  locate,  identify,  and,  with  the  consent 
of  a  (wrent  of  each  preschool  child  or 
children,  evaluate  all  preschool  school 
children  or  children  who  are  receiving  or  are 
entitled  to  receive  an  education  from  Section 
6  School  Arrangements  and  who  may  need 
special  education  and/or  related  services. 

2  Each  Section  6  School  Arrangement 
shall: 

a.  Provide  screenmg.  through  the  review  of 
incoming  records  and  the  use  of  basic  skills 
tests  in  reading,  language  arts,  and 
mathematics,  to  determine  whether  a 
preschool  child  or  child  may  be  in  need  of 
special  education  and  related  sen-ices. 

b.  Analyze  school  health  data  for  those 
preschool  children  and  children  who 
demonstrate  possible  disabling  conditions. 
Such  data  shall  include: 

(1)  Results  of  fonnal  hearing,  vision, 
speech,  and  language  tests. 

(2)  Reports  from  medical  practitioners. 

(3)  Reports  from  other  appropriate 
professional  health  personnel  as  may  be 
necessary,  under  this  part,  to  aid  in 
identifying  possible  disabling  conditions. 

c.  Analyze  other  pertinent  information, 
irxluding  suspensions,  exclusions,  other 
disciplinary  actions,  and  withdrawals, 
compiled  and  maintained  by  Section  6 
School  Arrangements  that  may  aid  in 
identifying  possible  disabling  conditions. 

3.  E^ch  Section  6  School  Arrangement,  in 
,  cix>peration  with  cognizant  authorities  at  the 
installation  on  which  the  Section  6  School 
.^^rangement  is  located,  shall  conduct 
ongoing  child  find  activities  that  are 
designed  to  identify  all  infants,  toddlers, 
preschool  children,  and  children  with 
possible  disabling  conditions  who  reside  on 
theJnstallation  or  who  otherwise  either  are 
entitled,  or  will  be  entitled,  to  receive 
services  under  this  part. 

a.  If  an  element  of  the  Section  6  School 
Arrangement,  a  qualified  professional 
authorized  to  provide  relaiefl  services,  a 
parent,  or  other  individual  believes  that  an 
infant,  toddler,  preschool  child  or  child  has 
a  possible  disaMing  condition,  th.it 
individual  shall  be  referred  to  the 
appropriate  CSC  or  early  intervention 
coordmator. 

b.  A  Section  6  School  Arrangement  CSC 
shall  work  in  cooperation  with  the  Military 
Departments  in  identifying  infants,  toddlers, 
preschool  children  and  children  with 
disabilities  (birth  to  21  years  inclusive). 

B.  Evaluation  Procedures 

1.  Each  CSC  will  provide  a  fijll  and 
comprehensive  diagnostic  evaluation  of 
special  educational,  and  related  service 
needs  to  any  preschool  child  or  child  who  is 
receiving,  or  entitled  to  receive,  educational 
instruction  from  a  Section  6  .School 
Arrangement,  operated  by  the  Department  of 
Defense  under  Directive  1342.21,  and  who  is 
referred  to  a  CSC  for  a  possible  disability. 


The  evaluation  will  be  conducted  l)efore  any 
action  is  taken  on  the  development  of  the  lEP 
or  placement  in  a  special  education  program. 
^  2.  Assessment  materials,  evaluation 
procedures^and  tests  shall  be: 

a.  Racially  and  culturally 
nondiscriminatory. 

b.  Administered  in  the  native  language  or 
mode  of  communication  of  the  preschool 
child  or  child,  unless  it  clearly  is  not  feasible 
to  do  so. 

c.  Validated  for  the  specific  purpose  for 
which  they  are  used  or  intended  to  be  used. 

d.  Administered  by  qualified  personnel, 
such  as  a  special  educator,  school 
psychologist,  speech  therapist,  or  a  reading 
specialist,  in  conformity  with  the 
instructions  provided  by  the  producers  of  the 
testing  device. 

e.  Administered  in  a  manner  so  that  no 
single  procedure  is  the  sole  criterion  for 
determining  eligibility  and  an  appropriate 
educational  program  for  a  disabled  preschool 
child  or  child. 

f.  Selected  to  assess  specific  areas  of 
educational  strengths  and  needs,  not  merely 
to  provide  a  single  general  intelligence 
quotient. 

3.  The  evaluation  shall  be  conducted  by  a 
multidisciplinary  team  and  shall  include  a 
teacher  or  other  specialist  with  knowledge  in 
the  areas  of  the  suspected  disability. 

4.  The  preschool  child  or  child  shall  be 
evaluated  in  all  areas  related  to  the  suspected 
disability.  When  necessary,  the  evaluation 
shall  include: 

a.  The  current  level  of  academic 
functioning,  to  include  general  intelligence. 

b.  Visual  and  auditory  acuity. 

c.  Social  and  emotional  status,  to  include 
social  functioning  within  the  educational 
environmenl^nd  within  the  family. 

d.  Current  physical  status,  including 
perceptual  and  motor  abililic-s. 

e.  Vocational  transitional  assessment  (for 
children  ages  14-21  years  (inclusive)). 

5.  The  appropiiate  CSC  shall  meet  as  soon 
as  possible  after  the  preschool  child's  or 
child's  formal  evaluation  to  determine 
whether  he  or  she  is  in  need  of  special 
education  and  related  services.  The 
preschool  child's  or  child's  parents  shall  be 
invited  to  the  meiptiMg  and  afforded  the 
opportunity  to  participate  in  such  a  meeting. 

6.  The  school  CSC  shall  issue  a  written 
report  that  contains: 

a.  A  review  of  the  formal  and  informal 
diagnostic  evaluation  findings  of  the 
multidisciplinary  team. 

b.  A  summary  of  information  from  the 
parents,  the  preschool  child  or  child,  or  other 
persons  having  significant  previous  contact 
with  the  preschool  child  or  child. 

c.  A  description  of  the  preschool  child's  or 
child's  current  academic  progress,  including 
a  statement  of  his  or  her  learning  style. 

d.  A  description  of  the  nature  and  severity 
of  the  preschool  child's  or  child's 
disability(ies). 

7.  A  preschool  child  or  child  with  a 
disability  shall  receive  an  individual 
comprehensive  diagnostic  evaluation  every  3 
years,  or  mora  Erequently  if  conditions 
warrant,  or  if  the  preschool  child's  or  child's 
parent,  teacher,  or  related  service  provider 
requests  an  evaluation.  The  scope  and  nature 


of  the  reevaluation  shall  be  determined 
individually.  l>ased  upon  the  preschool 
child's  or  child's  performance,  behavior,  and 
needs  when  the  reevaluation  is  conducted, 
and  be  used  to  update  or  revise  the  lEP. 

C.  Individualized  Education  Program  (lEPI 

1.  Section  6  School  Arrangements  shall 
ensure  that  an  lEP  is  developed  and 
implemented  for  each  preschool  child  or 
child  with  a  disability  enrolled  in  a  Section 
6  School  Anangement  or  placed  on  another 
institution  by  a  Section  6  School 
Arrangement  CSC  under  this  part. 

2.  Each  lEP  shall  include: 

a.  A  statement  of  the  preschool  child's  or 
child's  present  levels  of  educational 
performance. 

b.  A  statement  of  annual  goals,  including 
short-term  instructional  objectives. 

c.  A  statement  of  the  specific  special 
educationalserviccs  and  related  services  to 
be  provided  to  the  preschool  child  or  child 
(including  the  frequency,  number  of  times 
per  week/month  and  intensity,  amount  of 
times  each  day)  and  the  extent  to  which  the 
preschool  child  or  child  may  be  able  to 
participate  in  regular  educational  programs. 

d.  The  projected  anticipated  date  for  the 
initiation  and  the  anticipated  length  of  such 
activities  and  services. 

e.  Appropriate  objective  criteria  and 
evaluation  procedures  and  schedules  for 
determining,  on  an  annual  basis,  whether 
educational  goals  and  objectives  are  being 
achieved. 

f  A  statement  of  the  needed  transition 
services  for  the  child  beginning  no  later  than 
age  16  and  annually  thereafter  (and  when 
determined  appropriate  for  the  child, 
beginning  at  age  14  or  younger)  including, 
when  appropriate,  a  statement  of  DoO 
Component  responsibilities  before  the  child 
leaves  the  school  setting. 

3.  Each  preschool  child  or  child  with  a 
disability  shall  be  provided  the  opportunity 
to  participate,  with  adaptations  when 
appropriate,  in  the  regular  physical 
education  program  available  to  students 
without  disabilities  unless: 

a.  The  preschool  child  or  child  with  a 
disability  is  enrolled  full-time  in  a  separate 
facility;  or 

b.  The  preschool  child  or  child  with  a 
disability  noeds  specially  designed  physical 
education,  as  prescribed  in  his  or  her  lEP. 

4.  If  sp>ecial!y  designed  physical  education 
services  are  prescribed  in  the  lEP  of  a 
preschool  child  or  child  with  a  disability,  the 
Section  6  School  Arrangement  shall  provide 
such  education  directly,  or  shall  make 
arrangements  for  the  services  to  be  provided 
through  a  non-Section  6  School  Arrangement 
or  another  facility. 

5.  Section  6  School  Arrangements  shall 
ensure  that  a  preschool  child  or  child  with 
a  disability,  enrolled  by  a  CSC  in  a  separate 
facility,  receives  appropriate,  physical 
education  in  compliance  with  this  part. 

6.  The  lEP  for  each  preschool  child  or  child 
with  a  disability  shall  be  developed  and 
reviewed  at  least  annually  in  meetings  that 
include  the  following  participants: 

a.  The  designated  representative  of  the 
Section  6  S<:hool  Arrangement,  who  is 
qualified  to  supervise  the  provision  of  spccidl 
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education.  Such  representative  niay  not  be 
the  preschool  child's  or  child's  special 
education  teacher.  ^ 

b.  One,  or  more,  of  the  preschool  child's  or 
child's  regular  teachers,  if  appropriate. 

c.  The  preschool  child's  or  child's  special 
education  teacher  or  teachers. 

d.  One,  or  both,  of  the  preschool  child's  or 
child's  parents. 

e.  The  child,  if  appropriate. 

f.  For  a  preschool  child  or  child  with  a 
disability  who  has  been  evaluated,  a  member 
of  the  evaluation  team  or  another  person 
knnu  ledgeable  about  the  evaluation 
procedures  used  with  that  student  and 
fumiliar  with  the  results  of  the  evaluation. 

g.  Other  individuals,  at  the  reasonable 
discretion  of  the  parent(s)  or  the  school. 

7.  Section  6  School  Arrangements  shall: 

a.  Ensure  that  an  lEP  meeting  is  held, 
norrnally  within  10  working  days,  following 
a  determination  by  the  appropriate  CSC  that 
the  preschool  child  or  child  is  eligible  to 
receive  special  education  and/or  related 
sen'ices. 

b.  Address  the  needs  of  a  preschool  child 
or  child  with  a  current  lEP  who  transfers 
from  a  school  operated  by  the  DoD  in 
accordance  with  32  CFR  part  347 1  or  from 

a  Section  6  School  Arrangement  to  a  Section 
6  School  Arrangement,  by: 

(1)  Implementing  the  current  lEP;  or 

(2)  Revising  the  current  lEP  with  the 
cxinsent  of  a  parent:  or 

(3)  Initiating,  with  the  consent  of  a  parent. 
an  evaluation  of  the  preschool  child  or  child, 
while  continuing  to  provide  appropriate 
services  through  a  current  lEP:  or 

(4)  Initiating,  with  the  consent  of  the 
parent,  an  evaluation  of  the  preschool  child 
or  child  without  the  provision  of  the  services 
in  the  current  lEP;  or 

(5)  Initiating  mediation,  and  if  necessary, 
due  proces*  procedures. 

c.  Afford  the  preschool  child's  or  child's 
parent(s)  the  opportunity  to  participate  in 
every  lEP  or  CSC  meeting  about  their 
preschool  child  or  child  by: 

(1)  Providing  the  parent(s)  adequate 
written  notice  of  the  purpose,  time,  and  place 
of  the  meeting. 

(2)  Attempting  to  schedule  the  meeting  at 
a  mutually  agreeable  time  and  place. 

8.  If  neither  parent  can  attend  the  meeting, 
other  methods  to  promote  participation  by  a 
parent,  such  as  telephone  conversations  and 
letters,  shall  be  used. 

9.  A  meeting  may  be  conducted  without  a 
parent  in  attendance  if  the  Section  6  School 
Arrangement  is  unable  to  secure  the 
attendance  of  the  pwrent  In  this  case,  the 
Section  6  School  Arrangement  must  have 
written  records  of  its  attempts  to  arrange  a 
mutually  acceptable  time  and  place. 

10.  If  the  parent(s)  attends  the  lEP  meeting, 
the  Section  6  School  Arrangement  shall  take 
nocessary  action  to  ensure  that  at  least  one 
of  the  parents  understands  the  proceedings  at 
the  meeting,  including  providing  an 
interpreter  for  a  parent  who  is  deaf  or  whose 
native  language  is  other  than  English. 


•  Copie*  dif  OoO  Diractivu  1 342.6  nuy  be 
obUined.  at  cost,  froni  the  National  Technical 
liignnation  Service.  5285  Port  Royal  Road. 
S  p  ringneld.  VA  22161. 


11.  The  Section  6  School  Arrangement 
shall  give  a  parent  a  copy  of  the  preschool 
child's  or  child's  lEP. 

12.  Section  6  School  Arrangement  shall  . 
provide  special  education  and  related 
services,  in  accordance  with  an  lEP,  provided 
that  the  Department  of  Defense,  its 
constituent  elements,  and  its  personnel,  are 
not  accountable  if  a  preschool  child  or  child 
does  not  achieve  the  growth  projected  in  the 
lEP. 

1 3.  Section  6  School  Arrangements  shall 
ensure  that  an  I£P  is  developed  and 
implemented  for  each  preschool  child  or 
child  with  a  disability  whom  the  CSC  places 
in  a  non-Section  6  School  or  other  facility. 

D.  Placement  Procedures  and  Least 
Restrictive  Environment 

1.  The  placement  of  a  preschool  child  or 
child  in  any  special  education  program  by 
the  Section  6  School  Arrangement  shall  be 
made  only  under  an  lEP  and  after  a 
determination  has  been  made  that  such 
student  has  a  disability  and  needs  special 
education  and/or  related  services. 

2.  The  Section  6  School  Arrangement  CSC 
shall  identify  the  special  education  and 
related  services  to  be  provided  under  the  lEP. 

3.  A  placement  decision  may  not  be 
implemented  without  the  consent  of  a  parent 
of  the  preschool  child  or  child,  except  as 
otherwise  provided  in  accordance  with  this 
part 

4.  The  placement  decision  must  be 
designed  to  educate  a  preschool  child  or 
child  with  a  disability  in  the  least  restrictive 
environment  so  that  such  student  is  educated 
to  the  maximum  extent  appropriate  with 
students  who  do  not  have  disabilities. 
Special  classes,  separate  schooling,  or  other 
removal  of  preschool  children  or  children 
with  disabilities  from  the  regular  educational 
environment  shall  occur  only  when  the 
natureorseverityof  the  disability  is  such   • 
that  the  preschool  child  or  child  with 
disabilities  cannot  be  educated  satisfectorily 
in  the  regular  classes  with  the  use  of 
supplementary  aids  and  services,  including 
related  services. 

5.  Each  educational  placement  for  a 
preschool  child  or  child  with  a  disability 
shall  be: 

a.  Determined  at  least  annually  by  the 
appropriate  CSC 

b.  Based  on  the  preschool  child  or  child's 
lEP. 

c.  Located  as  close  as  possible  to  the 
residence  of  the  parent  who  is  sponsoring  the 
preschool  child  or  child  for  attendance  in  a 
Section  6  School  Arrangement 

d.  Designed  to  assign  the  preschool  child 
or  child  to  the  school  such  student  would 
attend  if  he  or  she  were  not  a  student  with 
a  disability,  unless  the  lEP  requires  some 
other  arrangement. 

e.  Predicated  on  the  consideration  of  all 
factors  affecting  the  preschool  child's  or 
child's  well-being,  including  the  effects  of 
separation  from  parentis). 

f  To  the  maximum  extent  appropriate, 
designed  so  that  the  preschool  child  or  child 
participates  in  school  activities,  including 
meals  and  recess  periods,  with  students  who 
do  not  have  a  disability. 


E.  Children  With  Disabilities  Placed  in  Non- 
Section  6  School  Arrangements 

1.  Before  a  Section  6  School  Arrangement 
CSC,  with  the  concurrence  of  the  Section  6 
School  Arrangement  Superintendent 
concerned,  places  a  preschool  child  or  child 
with  a  disability  in  a  non-Section  6  School 
or  facility,  the  Section  6  School  CSC  shall 
conduct  a  meeting  in  accordance  with  this 
part  to  initiate  the  development  of  an  lEP  for 
such  student. 

2.  Preschool  children  and  children  with 
disabilities  eligible  to  receive  instruction  in 
Section  6  School  Arrangements  who  are 
referred  to  another  school  or  facility  by  the 
Section  6  School  CSC  have  all  the  rights  of 
students  with  disabilities  who  are  attending 
the  Section  6  School  Arrangement. 

a.  If  a  Section  6  School  Arrangement  CSC 
places  a  preschool  child  or  child  with  a 
disability  in  a  non-Section  6  School 
Arrangement  or  facility  as  a  means  of 
providing  special  education  and  related 
services,  the  program  of  that  frtcility, 
including  nonmedical  care,  room,  and  board, 
as  set  forth  in  the  student's  lEP.  must  be  at 
no  cost  to  the  student  or  the  student's 
parents. 

b.  A  Section  6  School  Arrangement  CSC 
<^may  place  a  preschool  child  or  child  with  a 

disability  in  a  non-Section  6  School 
Arrangement  or  fecility  only  if  required  by  an 
lEP.  An  lEP  for  a  student  placed  in  a  non- 
Section  6  school  is  not  valid  until  signed  by 
the  Section  6  School  Arrangement 
Superintendent,  or  designee,  who  must  have 
participated  in  the  lEP  meeting.  The  lEP  shall 
include  determinations  that: 

(1)  The  Section  6  School  Arrangement  does 
not  currently  have,  and  cannot  reasonably 
create,  an  educational  program  appropriate  to 
meet  the  needs  of  the  student  with  a 
disability. 

(2)  The  non-Section  6  School  Arrangement 
or  fecility  and  its  educational  program 
conform  to  this  part. 

3.  A  Section  6  School  Arrangement  is  not 
responsible  for  the  cost  of  a  non-Section  6 
School  Arrangement  placement  when 
placement  is  made  unilaterally,  without  the 
approval  of  the  cognizant  CSC  and  the 
superintendent,  unless  it  is  directed  by  a 
hearing  officer  under  appendix  C  of  this  part 
or  a  court  of  competent  jurisdiction. 

F.  Procedural  Safeguards 

1.  Parents  shall  be  given  written  notice 
before  the  Section  6  School  Arrangement 
CSC  proposes  to  initiate  or  change,  or  refuses 
to  initiate  or  change,  either  the  identifrcation, 
evaluation,  or  educational  placement  of  a 
preschool  child  or  child  receiving,  or  entitled 
to  receive,  special  education  and  related 
services  from  a  Section  6  School 
Arrangement,  or  the  provision  of  a  free 
appropriate  public  education  by  the  Section 
6  School  Arrangement  to  the  child.  The 
notice  shall  fully  inform  a  parent  of  the 
procedural  rights  conferred  by  this  part  and 
shall  be  given  in  the  parent's  native  language, 
unless  it  clearly  is  not  feasible  to  do  so. 

2.  The  consent  of  a  parent  of  a  preschool 
child  or  child  with  a  disability  or  suspected 
of  having  a  disability  shall  be  obtained  before 
any: 

a.  Initiation  of  formal  evaluation 
procedures; 
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b.  Initial  special  educational  placement;  or 
c  Change  in  educational  placement. 
3,if  a  parent  refuses  consent  to  any  formal 
evaluation  or  initial  placement  in  a  special 
education  program,  the  Section  6  School 
Arrangement  Superintendent  may  initiate  an 
impartial  due  process  hearing,  as  provided  in 
appendix  C  of  this  part  to  show  why  an 
evaluation  or  placement  in  a  special 
education  program  should  occur  without 
such  consent.  If  the  hearing  officer  sustains 
the  Section  6  School  Arrangement  CSC 
position  in  the  impartial  due  process  hearing, 
the  appropriate  CSC  may  evaluate  or  provide 
special  education  and  related  services  to  the 
preschool  child  or  child  without  the  consent 
of  a  parent,  subject  to  the  parent's  due 
process  rights. 

4.  A  parent  is  entitled  to  an  independent 
evaluation  of  his  or  her  preschool  child  or 
child  at  the  Section  6  School  Arrangement's 
exjjense,  if  the  parent  disagrees  with  the 
Hndings  of  an  evaluation  of  the  student 
conducted  by  the  school  and  the  parent 
successfully  challenges  the  evaluation  in  an 
impartial  due  process  hearing. 

a.  If  an  independent  evaluation  is  provided 
at  the  expense  of  a  Section  6  School 
Arrangement,  it  must  meet  the  following 
criteria; 

(1)  Conform  to  the  requirements  of  this 
part. 

(2)  Be  conducted,  when  possible,  within 
the  area  where  the  preschool  child  or  child 
resides. 

(3)  Meet  applicable  DoD  standards 
governing  persons  qualified  to  conduct  an 
evaluation. 

b.  If  the  final  decision  rendered  in  an 
impartial  due  process  hearing  sustains  the 
evaluation  of  the  Section  6  School 
Arrangement  CSC,  the  parent  has  the  right  to 
an  independent  evaluation,  but  not  at  the 
exp>ense  of  the  Department  of  Defense  or  any 
DoD  Component. 

5.  The  parents  of  a  preschool  child  or  child 
with  a  disability  shall  be  afforded  en 
opportunity  to  inspect  and  review  all 
relevant  educational  records  concerning  the 
identification,  evaluation,  and  educational 
placement  of  such  student,  aqd  the  provision 
of  a  free  appropriate  pubkcs^t^^cation  to  him 
or  her.  ^  ^ 

6.  Upon  complaint  presetted  io/a  written 
petition,  the  parent  of  a  preschool  child  or 
child  with  a  disability  or  the  Section  6 
School  System  shall  have  the  opportunity  for 
an  impartial  due  process  hearing  provided  by 
the  Department  of  Defense  as  prescribed  by 
appendix  C  of  this  part. 

7.  During  the  pendency  of  any  impartial 
due  process  hearing  or  judicial  proceeding  on 
the  identification,  evaluation,  or  educational 
placement  of  a  preschool  child  or  child  with 
a  disability  receiving  an  education  from  a 
Section  6  School  Arrangement  or  the 
provision  of  a  firee  appropriate  public 
education  to  such  a  student,  unless  the 
Section  6  School  Arrangement  and  a  parent 
of  the  student  agree  otherwise,  the  student 
shall  remain  in  his  or  her  present  educational 
placement,  subject  to  the  disciplinary 
procedures  prescribed  in  this  part. 

8.  If  a  preschool  child  or  child  with  a 
disability,  without  a  current  lEP,  who  is 
entitled  to  receive  educational  instruction 


from  a  Section  6  School  Arrangement  is 
applying  for  initial  admission  to  a  Section  6 
School  Arrangement,  that  student  shall  enter 
that  Arrangement  on  the  same  basis  as  a 
student  without  a  disability. 

9.  The  parent  of  a  preschool  child  or  child 
with  a  disability  or  a  Section  6  School 
Arrangement  employee  may  file  a  written 
communication  with  the  Section  6  School 
Arrangement  Sup>erintendent  about  possible 
general  violations  of  this  part  or  Pub.  L  101- 
476.  as  amended.  Such  communications  will 
not  be  treated  as  complaints  under  appendix 
C  of  this  part. 

G.  Disciplinary  Procedures 

1.  All  regular  disciplinary  rules  and 
procedures  applicable  to  students  receiving 
educational  instruction  in  the  Section  6 
School  Arrangements  shall  apply  to 
preschool  children  and  children  with 
disabilities  who  violate  school  rules  and 
regulations  or  disrupt  regular  classroom 
activities,  subject  to  the  provisions  of  this 
section. 

2.  The  appropriate  CSC  shall  determine 
whether  the  conduct  of  a  preschool  child  or 
child  with  a  disability  is  the  result  of  that 
disability  before  the  long-term  suspension 
(10  consecutive  or  cumulative  days  during 
the  school  year)  or  the  expulsion  of  that 
student. 

3.  If  the  CSC  determines  that  the  conduct 
of  such  a  preschool  child  or  child  with  a 
disability  results  in  whole  or  part  from  his  or 
her  disability,  that  student  may  not  be  subject 
to  any  regular  disciplinary  rules  and 
procedures;  and 

a.  The  student's  parent  shall  be  notified  in 
accordance  with  this  part  of  the  right  to  have 
an  lEP  meeting  before  any  change  in  the 
student's  s[)ecial  education  placement.  (A 
termination  of  the  student's  education  fur 
more  than  10  days,  either  cumulative  or 
consecutive,  constitutes  a  change  of 
placement.) 

b.  The  Section  6  School  Arrangement  CSC 
or  another  authorized  school  official  shall 
ensure  that  an  lEP  meeting  is  held  to 
determine  the  appropriate  educational 
placement  for  the  student  in  consideration  of 
his  or  her  conduct  before  the  tenth 
cumulative  day  of  the  student's  suspension 
or  an  expulsion. 

4.  A  preschool  child  or  child  with  a 
disability  shall  neither  be  suspendedjor 
more  than  10  days  nor  expelled,  and  his  or 
her  educational  placement  shall  not 
otherwise  be  changed  for  disciplinary 
reasons,  unless  in  accordance  with  this 
section,  except  that: 

a.  This  section  shall  be  applicable  only  to 
preschool  children  and  children  determined 
to  have  a  disability  under  this  part. 

b.  Nothing  contained  herein  shall  prevent 
the  emergency  suspension  of  any  preschool 
child  or  child  with  a  disability  who 
endangers  or  reasonably  appears  to  endanger 
the  health,  welfare,  or  safety  of  himself  or 
herself,  or  any  other  student,  teacher,  oc 
school  personnel,  provided  that: 

(1)  The  appropriate  Section  6  School 
Arrangement  CSC  shall  immediately  meet  to 
determine  whether  the  preschool  child's  or 
child's  conduct  results  ht)m  his  or  her 
disability  and  what  change  in  special 


education  placement  is  appropriate  for  that 
student. 

(2)  The  child's  parent(s)  shall  be  notified 
immediately  of  the  student's  suspension  and 
of  the  time,  purpose,  and  location  of  the  CSC 
meeting  and  their  right  to  attend  the  meeting. 

(3)  A  component  is  included  in  the  lEP  that 
addresses  the  behavioral  needs  of  the 
student. 

(4)  The  suspension  of  the  student  is  only 
effective  for  the  duration  of  the  emergency. 

Appendix  C  to  Part  80— Hearing  Procedures 

AyPurpose 

This  appendix  establishes  adjudicative 
requirements  whereby  the  parents  of  infants, 
toddlers,  preschool  children,  and  children 
who  are  covered  by  this  part  and,  as  the  case 
may  be,  the  cognizant  Military  Department  or 
Section  6  School  System  are  afforded 
impartial  due  process  hearings  and 
administrative  appeals  on  the  early 
intervention  services  or  identification, 
evaluation,  and  educational  placement  of, 
and  the  free  appropriate  public  education 
provided  tof,  such  children  by  the  Department 
of  Defense,  in  accordance  with  Pub.  L  101- 
476.  as  amended,  20  U.S.C  1401  et  seq.;  Pub. 
L.  81-674,  sec.  6,  as  amended,  20  U.S.C  241; 
Pub.  L  97-35,  sec.  505(c),  20  U.S.C.  241  note; 
and  Pub.  L  102-119,  sec.  23,  20  U.S.C 
241(a). 

B.  Administration 

1.  The  Directorate  for  Industrial  Security 
Clearance  Review  (DISCR)  shall  have 
administrative  responsibility  for  the 
proceedings  authorized  by  this  appendix. 

2.  This  appendix  shall  be  administered  to 
ensure  that  the  findings,  judgments,  and 
determinations  made  are  prompt,  fair,  and 
impartial. 

3.  Impartial  hearing  officers,  who  shall  be 
DISCR  Administrative  Judges,  shall  be 
appointed  by  the  Director,  DISCR,  and  shall 
be  attorneys  who  are  independent  of  the 
Section  6  School  System  or  the  MiU*^ 
Department  concerned  in  proceedmgs^ 
conducted  under  this  appendix.  A  parent 
shall  have  the  right  to  be  repfSsented  in  such 
proceedings,  at  no  cost  to  the  government,  by 
counsel  and  by  persons  with  special 
knowledge  or  training  with  respect  to  tlie 
problems  of  individuals  with  disabilities. 
DISCR  Department  Counsel  normally  shall 
appear  and  represent  the  Section  6  School 
System  in  proceedings  conducted  under  this 
appendix,  when  such  prcKeedings  involve  a 
preschool  child  or  child.  When  an  infant  or 
toddler  is  involved,  the  Military  Department 
responsible  under  this  part  for  delivering 
early  intervention  services  shall  either 
provide  its  own  counsel  or  request  counsel 
from  DISCR. 

C.  Mediation 

1.  Mediation  can  be  initiated  by  either  a 
parent  or,  as  appropriate,  the  Military 
Department  concerned  or  the  Section  6 
School  System  to  resolve  informally  a 
disagreement  on  the  early  intervention 
services  for  an  infant  or  toddler  or  the 
identification,  evaluation,  educational 
placement  of,  or  the  &ee  appropriate  public 
education  provided  to,  a  preschool  child  or. 
child.  The  cognizant  Military  Department, 


rather  than  the  Section  6  School  System, 
shall  participate  in  mediation  involving  early 
intervention  services.  Mediation  shall  consist 
of,  but  not  be  limited  to,  an  informal 
discussion  of  tl  e  differences  between  the 
parties  in  an  eft^rt  to  resolve  those 
differences.  The  ftarents  and  the  appropriate 
school  or  Military  Department  officials  may 
attend  mediation  sessions. 

2.  Mediation  must  be  conducted, 
attempted,  or  refused  in  writing  by  a  parent 
of  the  infant,  toddler,  preschool  child  or 
child  whose  early  intervention  or  special 
education  services  (including  related 
services)  are  at  issue  before  a  request  for,  or 
initiation  of,  a  hearing  authorized  by  this 
appendix.  Any  request  by  the  Section  6 
.School  System  or  Military  Department  for  a 
hearing  under  this  appendix  shall  state  how 
this  requirement  has  been  satisfied.  No 
stigma  may  be  attached  to  the  refusal  of  a 
parent  to  mediate  or  to  an  unsuccessful 
attempt  to  mediate. 

D.  Practice  and  Procedure 
1 .  Hearing 

a.  Should  mediation  be  refused  or 
olhenvise  fail  to  resolve  the  issues  on  the 
provision  of  early  intervention  services  or  a 
fTBe,  appropriate  public  education  to  a 
disabled  infant,  toddler,  preschool  child  or 
child  or  the  identification,  evaluation,  or 
educational  placement  of  such  an  individual, 
the  parent  or  either  the  school  principal,  on 
behalf  of  the  Section  6  School  System,  or  the 
military  medical  treatment  facility 
commander,  on  behalf  of  the  Military 
Department  having  jurisdiction  over  the 
intent  or  toddler,  may  request  and  shall 
receive  a  hearing  before  a  hearing  officer  to 
resolve  the  matter.  The  parents  of  an  infant, 
toddler,  preschool  child  or  child  and  the 
Section  6  School  System  or  Military 
Department  concerned  shall  be  the  only 
parties  to  a  hearing  conducted  under  this 
Appendix. 

b.  The  party  seeking  the  hearing  shall 
submit  a  written  request,  in  the  form  of  a 
petition,  setting  forth  the  facts,  issues,  and 
proposed  relief,  to  the  Director.  DISCR.  The 
petitioner  shall  deliver  a  copy  of  the  petition 
to  the  opposing  party  (that  is,  the  parent  or 
the  school  principal,  on'behalf  of  the  Section 
6  School  System,  or  the  military  medical 
treatment  facility  corrunander.  on  behalf  of 
the  Military  Department),  either  in  person  or 
by  first-class  mail,  postage  prepaid.  Delivery 
is  complete  ufwn  mailing.  When  the  Section 
6  School  System  or  Military  Department 
petitions  for  a  hearing,  it  shall  inform  the 
other  parties  of  the  deadline  for  filing  an 
answer  under  paragraph  D.l.c  of  this 
appendix,  and  shall  provide  the  other  parties 
with  a  copy  of  this  part. 

c.  An  opposing  party  shall  submit  an 
answer  to  the  petition  to  the  Director,  DISCR. 
with  a  copy  to  the  petitioner,  within  15 
calendar  days  of  receipt  of  the  petition.  The 
answer  shall  be  as  full  and  complete  as 
possible,  addressing  the  issues,  fects,  and 
proposed  relief.  The  submission  of  the 
answer  is  complete  upon  mailing. 

d.  Within  10  calendar  days  after  receiving 
the  petition,  the  Director,  DISCR.  shall  assign 
a  hearing  officer,  who  then  shall  have 
jurisdiction  over  the  resulting  proceedings. 


The  Director,  DISCR,  shall  forward  all 
pleadings  to  the  hearing  officer. 

e.  The  questions  for  adjudication  shall  be 
based  on  the  petition  and  the  answer, 
provided  that  a  party  may  amend  a  pleading 
if  the  amendment  is  filed  with  the  hearing 
officer  and  is  received  by  the  other  parties  at 
least  S  calendar  days  before  the  hearing. 

f.  The  Director,  DISCR.  shall  arrange  for  the 
time  and  place  of  the  hearing,  and  shall 
provide  administrative  support.  Such 
arrangements  shall  be  reasonably  convenient 
to  the  parties. 

g.  The  purpose  of  a  hearing  is  to  establish 
the  relevant  facts  necessary  for  the  hearing 
officer  to  reach  a  fair  and  impartial 
determination  of  the  case.  Oral  and 
documentary  evidence  that  is  relevant  and 
material  may  be  received.  The  technical  rules 
of  evidence  shall  be  rela.xed  to  permit  the 
development  of  a  full  evidentiary  record, 
with  the  Federal  Rules  of  Evidence  (28 
U.S.C.)  serving  as  a  guide. 

h.  The  hearing  officer  shall  be  the 
presiding  officer,  with  judicial  powers  to 
manage  tlie  proceeding  and  conduct  the 
hearing.  Those  powers  shall  include  the 
authority  to  order  an  independent  evaluation 
of  the  child  at  the  expense  of  the  Section  6 
School  System  or  Military  Department 
concerned  and  to  call  and  question 
witnesses. 

i.  Those  normally  authorized  to  attend  a 
hearing  shall  be  the  fiarcnts  of  the  individual 
with  disabilities,  the  counsel  and  personal 
representative  of  the  parents,  the  counsel  and 
professional  employees  of  the  Section  6 
School  System  or  Military  Department 
concerned.  the<hearing  officer,  and  a  person 
qualified  to  transcribe  or  record  the 
proceedings.  The  hearing  o^icer  may  permit 
other  persons  to  attend  the  hearing, 
consistent  with  the  privacy  interests  of  the 
parents  and  the  Individual  with  disabilities, 
provided  the  parents  have  the  right  to  an 
open  hearing  upon  waiving  in  writing  their 
privacy  rights  and  those  of  the  individual 
with  disabilities. 

j.  A  verbatim  transcription  of  the  hearing 
shall  be  made  in  written  or  electronic  form 
and  shall  become  a  pennanent  part  of  the 
record.  A  copy  of  the  written  transcript  or 
electronic  record  of  the  hearing  shall  be  made 
available  to  a  parent  upon  request  and 
without  cost.  The  hearing  officer  may  allow 
correctiQriAte  the  written  transcript  or 
electronic  recording  for  the  purpose  of 
conforming  it  to  actual  testimony  after 
adequate  notice  of  such  changes  is  given  to 
all  parties. 

k.  The  hearing  officer's  decision  of  the  case 
shall  be  based  on  the  record,  which  shall 
include  the  f>etition,  the  answer,  the  %vTitten 
transcript  or  the  electronic  recording  of  the 
hearing,  exhibits  admitted  into  evidence, 
pleadings  or  correspondence  properly  filed 
and  served  on  all  parties,  and  such  other 
matters  as  the  hearing  officer  may  include  in 
the  record,  provided  that  such  matter  is  made 
available  to  all  parties  before  the  record  is 
closed  under  paragraph  D.l.m.  of  this 
appendix. 

1.  The  hearing  officer  shall  make  a  full  and 
complete  reosrd  of  a  case  presented  for 
adjudication. 

m.  The  hearing  officer  shall  decide  when 
the  record  in  a  case  is  closed. 


n.  The  hearing  officer  shall  issue  finding* 
of  fact  and  render  a  decision  in  a  case  not 
later  than  SO  calendar  days  after  being 
assigned  to  the  case,  unless  a  discovery 
request  under  section  D.2.  of  this  appendix 
is  pending. 

2.  Discovery 

a.  Full  and  complete  discover)'  shall  be 
available  to  parties  to  the  proceeding,  with 
the  Federal  Rules  of  Civil  Procedure  (28 
U.S.C)  serving  as  a  guide. 

b.  If  voluntary  discovery  cannot  be 
accomplished,  a  party  seeking  discovery  may 
file  a  motion  to  accomplish  discovery, 
provided  such  motion  is  founded  on  the 
relevance  and  materiality  of  the  proposed 
discovery  to  the  issues.  An  order  granting 
discovery  shall  be  enforceable  as  is  an  order 
compelling  testimony  or  the  production  of 
evidence. 

c.  A  copy  of  the  written  or  electronic 
transcription  of  a  deposition  taken  by  the 
Section  6  School  System  or  Military 
Department  concerned  shall  be  made 
available  free  of  charge  to  a  parent. 

3.  Witnesses:  Production  of  Evidence 

a.  All  witnesses  testifying  at  the  hearing 
shall  be  advised  that  it  is  a  criminal  offense 
knowingly  and  willfully  to  make  a  false 
statement  or  representation  to  a  Department 
or  Agency  of  the  United  States  Government 
as  to  any  matter  within  the  jurisdiction  of 
that  Department  or  Agency.  All  witnesses 
shall  be  subject  to  cross-examination  by  the 
parties. 

b.  A  part^^cdiing  a  witness  shall  bear  the 
witness'  travel  and  incidental  expenses 
associated  with  testifying  at  the  hearing.  The 
Section  6  School  System  or  Military 
Department  concerned  shall  pay  such 
expenses  when  a  witness  is  called  by  the 
hearing  officer. 

c  The  hearing  officer  may  issue  an  order 
compelling  the  attendance  of  witnesses  or  the 
production  of  evidence  upon  the  hearing 
officer's  own  motion  or,  if  good  cause  be 
shown,  upon  motion  of  a  party. 

d.  When  the  hearing  officer  determines  that 
a  person  has  failed  to  obey  an  order  to  testify 
or  to  produce  evidence,  and  such  failure  is 

in  knowing  and  willful  disregard  of  the 
order,  the  hearing  officer  shall  so  certify. 

e.  The  party  or  the  hearing  officer  seeking 
to  compel  testimony  or  the  production  of 
evidence  may,  upon  the  certification 
provided  for  in  paragraph  D.3.d.  of  this 
section,  fil^^  appropriate  action  in  a  court 
of  competenfjHTisdiction  to  compel 
compliance  with  the  hearing  officer's  order. 

4.  Hearing  Officer's  Findings  of  Fact  and 
Decision 

a.  The  hearing  officer  shall  make  written 
findings  of  fact  and  shall  issue  a  decision 
setting  forth  the  questions  presented,  tke 
resolution  of  those  questions,  and  the 
rationale  for  the  resolution.  The  hearing 
officer  shall  file  the  findings  of  feet  and 
decision  with  the  Director,  DISCR.  witli  a 
copy  to  the  parties. 

b.  The  Director.  DISCR,  shall  forward  to  the 
Director,  Section  6  Schools  or  the  Military 
Department  concerned  and  the  bomestic 
Advisory  Panel  copies,  with  all  personally 
identifiable  information  deleted,  of  the 
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hearing  officer's  Tindings  of  fact  and  decision 
or,  in  cases  that  are  administratively 
appealed,  of  the  final  decision  of  the  DISCR 
Appeal  Board. 

c  The  hearing  officer  shall  have  the 
authority  to  impose  financial  responsibility 
for  early  intervention  services,  educational 
placements,  evaluations,  and  related  services 
under  his  or  her  findings  of  fact  and  decision. 

d.  The  findings  of  tad  and  decision  of  the 
hearing  officer  shall  become  fmal  unless  a 
notice  of  ap{)eal  is  filed  under  section  F.l.  of 
this  appendix.  The  Section  6  School  System 
or  Military  Department  concerned  shall 
implement  a  decision  as  soon  as  practicable 
after  it  becomes  final. 

E.  Determination  Without  Hearing 

1.  At  the  request  of  a  parent  of  the  infant, 
toddler,  preschool  child  or  child  when  early 
intervention  or  special  educational 
(including  related)  services  are  at  issue,  the 
requirement  for  a  hearing  may  be  waived, 
and  the  case  nuy  be  submitted  to  the  bearing 
officer  on  written  documents  filed  by  the 
parties.  The  hearing  officer  shall  nuiVe 
findings  of  fact  and  issue  a  decision  within 
the  period  fixed  by  paragraph  D.l.n.  of  this 
appendix. 

2.  The  Section  6  School  System  or  Military 
Department  concerned  may  oppose  a  request 
to  %iraive  the  hearing.  In  that  event,  the 
hearing  officer  shall  nile  on  the  request. 

3.  Documents  submitted  to  the  hearing 
officer  in  a  case  determined  without  a 
hearing  shall  comply  with  paragraph  D.l.g.  of 
this  appendix.  A  p>arty  submitting  such 
documents  shall  provide  copies  to  all  other 
parties. 

F.  Appeal 

1.  A  party  may  appeal  the  hearing  officer's 
findings  of  fact  and  decision  by  filing  a 
written  notice  of  appeal  with  the  Director, 
DISCR,  within  5  calendar  days  of  receipt  of 
the  findings  of  fact  and  decision.  The  notice 
of  appeal  must  contain  the  appellant's 
certification  that  a  copy  of  the  notice  of 
appeal  has  been  provided  to  all  other  parties. 
Filing  is  complete  upon  mailing. 

2.  Within  10  calendar  days  of  the  filing  of 
the  notice  of  appeal,  the  appellant  shall 
submit  a  written  statement  of  issues  and 
arguments  to  the  Director,  DISCR,  with  a 
copy  to  the  other  parties.  The  other  parties 
shall  submit  a  reply  or  replies  to  the  Director, 
DISCR,  within  15  calendar  days  of  receiving 
the  statement,  and  shall  deliver  a  copy  of 
each  reply  to  the  appellant.  Submission  is 
complete  upon  mailing. 

3.  The  Director,  DISCR,  shall  refer  the 
matter  on  appeal  to  the  DiSCR  Appeal  Board. 
It  shall  determine  the  matter,  including  the 
making  of  interlocutory  rulings,  within  60 
calendar  days  of  receiving  timely  submitted 

plies  under  section  F.2.  of  this  Appendix. 
The  DISCR  Appeal  Board  may  require  oral 
argument  at  a  time  and  place  reasonably 
convenient  to  the  parties. 

4.  The  determination  of  the  DISCR  Appeal 
Board  shall  be  a  final  administrative  decision 
and  shall  be  in  wntten  form.  It  shall  address 
the  issues  presented  and  set  forth  a  rationale 
for  the  decision  reached.  A  determination 
denying  the  appeal  of  a  parent  in  whole  or 

in  part  shall  state  that  the  parent  has  the  right 
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under  Pub.  L.  101-476,  as  amended,  to  bring 
a  civil  action  on  the  matters  in  dispute  in  a 
district  court  of  the  United  States  without 
regard  to  the  amount  in  controversy. 

5.  No  provision  of  this  part  or  other  DoD 
guidance  may  be  construed  as  conferring  a 
fiirther  right  of  administrative  review.  A 
party  must  exhaust  all  administrative 
remedies  afforded  by  this  appendix  before 
seeking  judicial  review  of  a  determination 
made  under  this  appendix. 

G.  Publication  and  Indexing  of  Final 
Decisions 

The  Director,  DISCR,  shall  ensure  that  final 
decisions  in  cases  arising  under  this 
appendix  are  published  and  indexed  to 
protect  the  privacy  rights  of  the  parents  who 
are  parties  in  those  cases  and  the  children  of 
such  parents,  in  accordance  with  32  CFR  part 
310. 

Dated:  September  30, 1993. 
L.M.  Byniun, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
jFR  Doc.  93-24414  Filed  10-5-93,  8:45  am) 
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32  CFR  Part  86 

[DoO  Instruction  1402^ 

Criminal  History  Bacltground  Ctiecks 
on  Individuals  in  Child  Care  Services 

AGENCY:  Department  of  Defense. 
ACTION:  Interim  final  rule. 

SUMMARY:  This  interim  final  rule  is 
being  issued  to  implement  section  231 
of  the  "Crime  Control  Act  of  1990," 
Public  Law  101-647,  as  amended  by 
section  1094(a)  of  the  "National  Defense 
Authorization  Act  for  Fiscal  Years  1992 
and  1993."  Public  Law  102-190 
(codified  at  42  U.S.C  13041).  This  rule 
establishes  policy  and  uniform 
procedures  for  conducting  criminal 
history  background  checks  of  prescribed 
DoD  personnel  and  applicants  who  are 
or,  if  hired,  would  be  involved  in  a 
provision  of  child  care  services, 
pursuant  to  the  statutory  authorities 
cited  above. 

DATES:  Effective  January  19, 1993. 
Written  comments  must  be  received  by 
November  5, 1993. 
ADDRESSES:  Forward  comments  to: 
Office  of  Family  Policy,  Support  and 
Services,  Office  of  the  Assistant 
Secretary  of  Defense  (Personnel  and 
Readiness),  4015  Wilson  Blvd.,  Ballston 
Center  Tower  3,  room  911,  Attention: 
Dr.  JanaLee  L.  Sponberg,  Arlington,  VA 
22203. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  JanaLee  L  Sponberg,  at  telephone 
number  (703)-696-^555. 
SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  to  comply 


with  a  statutory  requirement  and  to 
permit  DoD  Components  to  is.sue 
consistent  implementing  guidance.  The 
Department  of  Defense  invites  public 
comments  on  this  interim  final  rule.  It 
shall  consider  those  comments  in 
deciding  whether^  and,  if  so,  how  to 
amend  this  rule. 

Executive  Order  12291,  "Federal 
Regulation" 

It  is  hereby  determined  that  32  CFR 
part  86  is  not  a  major  rule.  The  rule  does 
not: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more; 

(2)  Cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  or 

(3)  Have  a  significant  adverse  effect 
on  competition,  employment, 
investment,  productivity,  or  innovation. 

Public  Law  96-354,  "Regulatory 
Flexibility  Act" 

It  is  hereby  certified  that  this  rule  is 
not  subject  to  the  Regulatory  Flexibility 
Act  (5  U.S.C  601)  because  this  guidance 
instruds  the  Department  to  conduct  the 
required  criminal  history  background 
checks  for  the  small  businesses.  The 
primary  effect  on  small  businesses  will 
be  a  reduction  in  administrative  costs 
and  other  burdens  resulting  from  the 
simplification  and  clarification  of 
certain  policies  and  at  the  elimination  of 
policy  differences  among  the  Federal 
agencies  promulgating  this  interim  final 
rule. 

Public  Law  96-511.  "Paperwork 
Reduction  Act" 

It  is  hereby  certified  that  32  CFR  part 
86  does  not  impose  any  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (M 
U.S.C  3501-3520). 

List  of  Subiects  in  32  CFR  Part  86 

Child  Care;  Security. 

Accordingly,  title  32,  subchapter  B,  is 
amended  to  add  part  86-to  read  as 
follows: 

PART  86-CRIIMINAL  HISTORY 
BACKGROUND  CHECKS  ON 
INDIVIDUALS  IN  CHILD  CARE 
SER\nCES 


Sec. 

86.1 
86.2 
86.3 

Purpose. 

Applicability. 

Definitions. 

86.4 
86.5 
86.6 

Policy. 

Responsibilities. 

Procedures. 

Appendix  A  to  Part  8&— Criminal  History 
Background  Check  Procedures 
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Appendix  B  to  Part  86— Criteria  For  Criminal 

History  Background  Check 

Disqualifications 
Appendix  C  to  Part  86 — State  Information 

Authority:  42  U  S.C  13041. 

$86.1    Purpose. 

This  part:  (a)  Implements  Public  Law 
101-647,  section  231  and  Public  Law 
102-190,  section  1094. 

(b)  Requires  procedures  for  existing 
and  newly  hired  individuals  and 
includes  a  review  of  personnel  and 
security  records  to  include  a  Federal 
Bureau  of  Investigation  (FBI)  fingerprint 
check  and  State  Criminal  History 
Repositories  (SCHR)  checks  of 
residences  listed  on  employment  or 
certification  applications. 

(c)  Establishes  policy,  assigns 
responsibilities,  and  prescribes 
procedures  for  criminal  history 
background  checks  for  all  existing  and 
nawly  hired  individuals  involved  in  the 
provision  of  child  care  services  as 
Federal  employees,  contractors,  or  in 
Federal  facilities  to  children  under  the 
age  of  18.  The  checks  are  required  of  all 
inidividuals  in  the  Department  of 
Defense  involved  in  providing  child 
care  ser\-ices  defined  in  Pubnt^Law 
101-647,  and  for  policy  reasons,  those 
categories  of  individuals  not  expressly 
governed  by  the  statute. 

(d)  Allows  the  Deportment  to 
provisionally  hire  such  individuals 
before  the  completion  of  a  background 
check.  However,  at  all  tiroes  while 
children  are  in  the  care  of  that 
individual,  the  child  care  provider  must 
be  within  sight  and  under  the 
supervision  of  a  staff  person  whose 
background  check  has  been  successfully 
completed.  Healthcare  personnel  shall 
comply  with  guidance  provided  in  the 
Mranorandum  from  the  Assistant 
Secretary  of  Defense  for  Health  Affairs 
(ASD(HA))  1,  April  20, 1992. 

(e)  Includes  all  individuals  providing 
child  care  services  to  children  in 
accordance  with  32  CFR  part  310, 
Federal  Personnel  Manual  (FPM)  ^.32 
CFR  part  154,  DoD  Directive  6400.1  \ 
DoD  Instruction  6060.2  \  DoD 
Instruction  6400.2 1.  DoD  Directive 
1400.13  6.  32  CFR  part  68,  DoD  Directive 


>  Copies  may  be  obtained  from  OASIHHA)  Room 
3E)46.  The  Pentagon.  Washington.  DC  220301- 
12M. 

'Copies  may  be  obtained  from  a  Federal 
Depositary  Library,  or  a  Federal  Agency  Personnel 
Office. 

*  Copies  may  be  obtained  bom  the  National 
Technical  Information  Service.  5285  Port  Royal. 
Springfield,  VA  22161. 

•See  footnote  3  to  S  B6.1(e). 

*See  footnote  3  to  $  86.1(e). 

'See  footnote  3  to  $66. 1(e). 


6025.11  T.  DoD  Directive  1015.1 ».  and 
32  CFR  part  212. 

$86^    Applicability. 

This  part  applies  to  the  Office  of  the 
Secretary  of  Defense,  the  Military 
Departments,  the  Chairman  of  the  Joint 
Chiefs  of  Staff  and  the  Joint  Staff,  the 
Unified  and  Specified  Commands,  the 
Inspector  General  of  the  Department  of 
Defense,  the  Defense  Agencies,  and  the 
DoD  Field  Activities  (hereafter  referred 
to  collectively  as  "the  DoD 
Components"). 

§86.3    DeHnltions. 

Terms  used  in  this  part  are  defined  as 
follows. 

(a)  Appropriated  Fund  (APF) 
Employees.  Personnel  hired  by  DoD 
Components  with  appropriated  funds  as 
defined  in  the  FPM.  Chapter  731.  This 
includes  temporary  employees,  18  years 
old  or  older,  who  work  with  children. 

(b)  Care  provider.  As  defined  in 
Public  Law  101-647,  section  231  and 
Public  Law  102-190,  section  1094. 
Providers  included  are  current  and 
prospective  individuals  hired  with  APF 
and  nonappropriated  funds  (NAF)  for 
education,  treatment  or  healthcare, 
child  care  or  youth  activities, 
individuals  employed  under  contract 
who  work  with  children  and  those  who 
are  certified  for  care.  Care  providers  are 
individuals  working  within  programs 
that  include  alphabetically:  Child 
Development  Programs,  DoD 
Dependents  Schools,  DoD-Operated  or 
-Sponsored  Activities,  DoD  Section  6 
School  Arrangements,  Foster  Care. 
Private  Organizations  on  DoD 
Installations,  and  Youth  Programs. 
Background  checks  are  required  for  all 
civihan  and  military  providers  (except 
military  health  care  providers)  involved 
in  child  care  services  who  have  regular 
contact  with  children. 

(c)  Child.  An  unmarried  person, 
whether  natural  child,  adopted  child, 
foster  child,  stepchild,  or  ward,  who  is 
a  family  member  of  a  military  member 
or  DoD  civilian  or  their  spouse,  and  who 
is  under  the  age  of  18  years;  or  is 
incapable  of  self  support  because  of  a 
mental  or  physical  incapacity  and  for 
whom  treatment  is  authorized  in  a 
medical  facility  of  the  Military  Services, 
ad  defined  in  DoD  Directive  6400.1. 

(d)  Child  abuse  and/or  neglect.  The 
physical  injury,  sexual  maltreatment, 
emotional  maltreatment,  deprivation  of 
necessities,  or  other  maltreatment  of  a 
child.  The  term  encompasses  both  acts 
and  omissions  on  the  part  of  a 


^See  footnote  3  to  $86. 1(e). 
•>See  footnote  3  to  $  86.1(e). 


responsible  person,  as  defined  in  DoD 
Directive  6400.1. 

(e)  Child  care  services.  DoD  personnel 
and  contractors  who  are  involved  in  any 
of  the  following:  "Child  protective 
services  (including  the  investigation  of 
child  abuse  and  neglect  reports),  social 
services,  health  and  mental  health  care, 
child  (day)  care,  education  (whether  or 
not  directly  involved  in  teaching),  foster 
care,  residential  care,  recreational  or 
rehabilitative  programs,  and  detention, 
correctional,  or  treatment  services."  as 
defined  in  Public  Law  101-647.  section 
231. 

(f)  Child  Development  Center  (CDC). 
An  installation  facility  or  part  of  a 
facility  used  for  child  care  operated 
under  the  oversight  of  Component's 
Child  Development  Programs  (CDPs) 
and  as  defined  in  DoD  Instruction 
6060.2. 

(g)  Child  Development  Programs 
(CDPs).  Programs  for  dependents  of  DoD 
personnel  provided  in  CDCs,  family 
child  care  (FCC)  homes,  and  alternative 
child  care  options.  The  care  provided  is 
on  a  full-day,  part-day,  or  hourly  basis. 
Care  is  designed  to  protect  the  health 
and  safety  of  children  and  promote  their 
physical,  socual,  emotional,  and 
intellectual  development,  as  defined  in 
DoD  Instruction  6060.2. 

(h)  Child  sexual  abuse.  Employment, 
use.  persuasion,  inducement, 
enticement,  or  coercion  of  any  child  to 
engage  in,  or  having  a  child  assist  any 
other  person  to  engage  in,  any  sexually 
explicit  conduct  (or  any  simulation  of 
such  conduct)  or  the  rape,  molestation, 
prostitution,  or  any  other  such  form  of 
sexual  exploitation  of  children,  or  incest 
with  children.  All  sexual  activity 
between  an  offender  and  a  child,  when 
the  offender  is  in  a  position  of  power 
over  the  child,  is  considered  sexual 
maltreatment,  as  defined  in  DoD 
Instruction  6400.2. 

(i)  Criminal  history  background 
check.  An  investigation  based  on 
fingerprints  and  other  identifying 
information  obtained  by  a  law 
enforcement  officer  conducted  through 
the  Federal  Bureau  of  Investigation- 
Identification  Division  (FBI-E))  and 
SCHR  of  all  States  that  an  employee  or 
prospective  employee  list  as  current  and 
former  residences  on  an  employment 
application  initiated  through  the 
personnel  programs  of  the  applic9b!e 
Federal  Agencies,  as  defined  in  Public 
Law  101-647  or  through  the  personnel 
program  of  a  given  government 
contractor. 

(j)  Defense  Clearance  and 
Investigations  Index  (DCH).  The  central 
DoD  record  of  investigative  files  and 
adjudicative  actions  such  as  clearances 
and  access  determinations,  revocations. 
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and  denials  concerning  military, 
civilian,  and  contract  personnel. 

(k)  DoD  Dependents  Schools  (DoDDS). 
Schools  operated  by  the  Department  of 
Defense  for  minor  dependents  of 
military  members  or  DoD  civilians 
assigned  to  duty  in  foreign  countries,  as 
de&ned  in  DoD  Directive  1400.13. 

(1)  DoD-operated  or  -sponsored 
activity.  A  contracted  entity  authorized 
by  appropriate  DoD  officials  to  perionn 
child  care,  education,  treatment,  or 
supervisory  functions  on  DoD- 
controlled  property.  Examples  include 
but  are  not  limited  to  CDPs,  FCC 
Programs.  Medical  Treatment  Facilities, 
DoDDS,  DoD  Section  6  Schools,  and 
Youth  Programs. 

(m)  DoD  Section  6  Schools.  The 
educational  arrangements  made  for  the 
provision  of  education  to  eligible 
dependent  children  by  the  Department 
of  Defense  under  Public  Law  81-874, 
section  6,  as  defined  in  32  CFR  part  68, 
in  the  Continental  United  States, 
Alaska,  Hawaii,  Puerto  Rico,  Wake 
Island,  Guam,  American  Samoa,  the 
Northern  Mariana  Islands,  and  the 
Virgin  Islands. 

(n)  Family  Child  Care  (FCC).  Quarters- 
based  child  care  provided  in 
Government-owned  or  -leased  quarters, 
in  which  care  is  provided  on  a  regular 
basis  for  compensation,  usually  for  more 
than  10  hours  a  week  per  child,  to  one 
or  more  (up  to  six]  children,  including 
the  provider's  own  children  under  8 
years  of  age,  as  defined  in  DoD 
Instruction  6060.2 

(0)  Foreign  National  Employees 
Overseas.  Non-U.S.  citizens  hired  by  the 
Department  of  Defense  for  employment 
on  an  overseas  installation. 

(p)  Foster  care.  A  voluntary  or  court- 
mandated  program  that  provides  24- 
hour  care  and  supportive  services  in  a 
family  home  or  group  facility  for 
children  who  cannot  be  properly  cared 
for  by  their  own  family. 

(q)  Government-contracted  care 
providers.  An  individual  or  a  group  of 
individuals  hired  under  a  Government 
contract  to  provide  instruction,  child 
care  services,  healthcare,  or  youth 
services.  FCC  providers  are  not 
considered  contracted  Government 
employees  for  this  part. 

(r)  Healthcare  personnel.  Personnel 
involved  in  the  delivery  of  healthcare  to 
children  under  the  age  of  18  on  a 
frequent  and  regular  basis.  See  ASD(HA) 
memorandum  dated  April  20. 1992. 

(1)  Medical  and  dental  care  staff. 
Phj-sicians,  dentists,  nurse  practitioners, 
clinical  social  workers,  clinical 
psychologists,  physicians'  assistants, 
physical  therapists,  and  speech 
pathologists. 


(2)  Clinical  support  staff.  Clinical 
providers  not  granted  deHned  clinical 
privileges  to  include  residents, 
registered  nurses,  licensed  practical 
nurses,  nursing  assistants,  play 
therapists,  and  technicians,  and  defined 
in  DoD  Directive  6025.11. 

(s)  Installation  Records  Check  (IRC). 
An  investigation  conducted  through  the 
records  of  all  installations  of  an 
individual's  identified  residences  for 
the  preceding  2  years  before  the  date  of 
the  application.  This  record  check  shall 
include,  at  a  minimum,  police  (base 
and/or  military  police,  security  office,  or 
criminal  investigators  or  local  law 
enforcement)  local  ftles  check.  Drug  and 
Alcohol  Program,  Family  Housing, 
Medical  Treatment  Facility  for  Family 
Advocacy  Program  to  include  Service 
Central  Registry  records  and  mental 
health  recwds.  and  any  other  record 
checks  as  appropriate,  to  the  extent 
permitted  by  law. 

(t)  National  Agency  Check  (NAC).  As 
defined  in  32  CFR  part  154. 

(u)  National  Agency  Check  and 
Inquiries  (NACI).  As  defined  in  the 
FPM.  Chapters  731  and  736. 

(v)  Nonappropriated  Fund 
Instrumentalities  (NAFI)  Employees. 
Personnel  hired  by  the  DoD 
Components,  compensated  from  NAFI 
funds  as  deBned  in  DoD  Directive 
1015.1.  This  includes  temporary 
employees,  18  years  old  or  older,  who 
work  with  children. 

(w)  Private  Organizations  on  DoD 
In^allations.  A  nongovernmental  entity 
authorized  by  the  Department  of 
Defense  to  perform  child  care  services, 
education,  or  supervisory  functions 
with  children  on  DoD-controUed 
property,  as  defined  in  32  CFR  part  212. 
Examples  include  religious  groups  and 
associations,  such  as  scouts. 

(x)  Respite  care.  Provides  short-term 
child  care  and  supportive  services  in  a 
family  home  or  group  facility  for 
children  to  relieve  stress,  prevent  child 
abuse,  and  promote  family  unity  for  a 
parent,  foster  parent,  guardian,  or  family  \ 
member. 

(y)  Regular  contact.  Responsible  for  a 
child  or  with  access  to  children  on  a 
frequent  basis  as  defined  by  the 
Component. 

(z)  Specified  volunteer  position.  A 
position,  designated  by  the  DoD 
Component  Head  or  designee,  such  as 
installation  commander,  requiring  an 
installation  record  check  because  of  the 
nature  of  the  volunteer  work  in  child 
care  services. 

(aa)  State  Criminal  History  Repository 
(SCHH).  The  State's  central  record  of 
investigative  files.  State  information, 
including  addresses,  phone  numbers. 


costs  and  remarks,  is  listed  in  appendix 
C  to  this  part. 

(bb)  Supervision.  Refers  to  having 
temporary  responsibility  for  children  in 
child  care  services,  and  temporary  or 
permanent  authority  to  exercise 
direction  and  control  by  an  individual 
over  an  individual  whose  required 
background  ched^s  have  been  initiated 
but  not  completed. 

(cc)  Temporary  employees.  This 
category  includes  nonstatus 
appointments  to  a  competitive  service 
position  for  a  specified  period,  not  to 
exceed  a  year.  This  includes  summer 
hires,  student  interns,  and  NAFI  fiexible 
category  employees. 

(dd)  Volunteer  activities.  Activities 
where  individuals  offer  assistance  on  an 
unpaid  basis  in  child  and  youth 
programs  or  other  activities  on  DoD 
installations.  Examples  include  sfmrts 
programs,  religious  programs,  scouting 
programs,  and  preschools  sponsored  by 
private  parent  cooperatives  or  other 
associations  conducted  on  the 
installation. 

(ee)  Volunteers.  Individuals  who  offer 
prc^m  assistance  on  an  unpaid  basis. 

(ff)  Youth  programs.  DoD-sponsored 
activities,  events,  services, 
opportunities,  information,  and 
individual  assistance  responsive  to  the 
recreational,  developmental,  social, 
psychological,  and  cultural  needs  of 
eligible  children  and  youth.  Includes 
before  and  after  school  programs  as  well 
as  holiday  and  summer  camps. 

$80.4    Policy. 
It  is  Department  of  Defense  policy  to: 

(a)  Estaolish  a  standardized  and 
comprehensive  process  for  screening 
applicants  for  positions  involving  child 
care  services  on  DoD  installations  and 
in  DoD  activities. 

(b)  Provide  fair,  impartial,  and 
equitable  treatment  before  an  individual 
may  be  deemed  suitable  to  serve  as  an 
employee,  a  certified  care  provider,  a 
specified  volunteer  position,  or  as  an 
individuaj  employed  under  contract  in 
activities  ^overed  by  this  part.  32  CFR 

^"part  310,  Federal  Personnel  Manual 
(n»MJ.J^CFR  part  154.  DoD  Directive 
6400.1.  DoD  Instruction  6060.2,  DoD 
Instruction  6400.2,  DoD  Directive 
1400.13,  32  CFR  part  68,  DoD  Directive 
6025.11,  DoD  Directive  1015.1,  and  32 
CFR  part  212  by  conducting  a  thorough 
review  of  all  appropriate  records  as 
described  in  this  part. 

(c)  Protect  chiloren  by  denying  or 
removing  from  employment,  contract,  or 
volunteer  status  any  applicant  or 
current  employee  who  is  determined 
unsuitable  to  provide  child  care  services 
because  derogatory  information  is 
contained  in  a  suitability  investigation. 


Federal  Register  /  Vol.  58.  No.  192  /  Wednesday.  October  6.  1993  /  Rules  and  Regulatiois    52013 


(d)  Ensure  than  an  individual  is 
advised  of  proposed  disciplinary  action. 
decertification,  or  refusal  to  hire  by  the 
hiring  authority  or  designee  if 
disqualifying  derogatory  information  is 
c»ntained  in  a  suitability  investigation. 
The  individual  is  given  the  opportunity 
to  challenge  the  accuracy  and 
completeness  of  reported  information. 

(e)  Foster  cooperation  among  the  DoD 
Components,  other  Federal  Agencies. 
State  and  county  agencies,  and  other 
civilian  authorities  in  conducting 
criminal  history  background  checks. 

$86.5    RMponattMltes. 

(a|  The  Assistant  Secretary  of  Defense 
for  Personnel  and  Readiness  shall:  (1) 
Develop  policy  for  conducting  criminal 
history  background  checks  on 
individuals  seeking  positions  involvii^ 
child  care  services. 

(2)  Monitor  compliance  with  this  part. 

(3)  Coordinate  oversight  of  criminal 
history  background  checks  as  specified 
under  this  part. 

(b)  The  Heads  of  the  DoD  Components. 
shall:  (I)  Develop  procedures  to  ensure 
compliance  with  the  requirements  of 
this  part,  in  accordance  with  appendix 
A  to  this  part. 

(2)  Provide  oversight  of  process  and 
procedures  to  conduct  criminal  history 
background  checks  to  include 
assignment  of  proponency. 

(3)  Provide  technical  support  and 
resources  as  isquired. 

(4)  Coordinate  participation  of 
specific  organizations  within  the  DoD 
Component  involved  in  the  conduct  of 
the  checks. 

(5)  Ensure  that  applicants  and 
employees  are  made  aware  of  their 
rights  under  32  CFR  part  310  including 
the  right  to  challenge  accuracy  of 
records. 

(6)  Maintain  the  records  of  all 
individuals  hired,  certified,  or 
employed  uiider  contract  for  positions 
that  involve  child  care  services  for  2 
years  foliowring  termination  of  their 
service. 

(7)  Establis|i  a  mechanism  to  evaluate 
all  adverse  information  resulting  from 
criminal  history  background  checks, 
using  the  criteria  in  appendix  B  to  this 
part  Final  suitability  decisions  are 
made  by  the  DoD  Component  Head  or 
designee. 


186.6 

The  records  of  all  existing  employees 
and  applicants  for  positions  in  diild 
care  services  are  reviewed  by  the 
Compooent  designee  according  to  the 
procedures  presoibed  in  appendix  A  to 
this  part 

Appendix  A  to  Part  86— Criminal  History 
Bad^groead  Check  Procadaras 


This  appendix  establishes  the  procedures 
for  conducting  criminal  history  tiackground 
checks  on  existing  and  newly  hired 
individuals  required  by  Public  Law  101-647. 
section  231  and  Public  Law  102-190.  section 
1094.  Background  checks  are  required  for  all 
civilian  providers  involved  in  child  care 
services  who  have  regular  contact  with 
children.  The  catteries  of  providers  incUide 
current  and  prospective  individuals  hired 
with  APF  and  N  API  funds  for  education, 
treatment  or  healthcare,  child  care  or  youth 
activities,  and  individuals  employed  under 
contract  involved  in  the  provision  of  child 
care  services.  In  addition  to  the  mandates  of 
Public  law  102-190.  section  1094.  the 
Department  of  Defense  requires  that  military 
members  (except  healthcalre  personnel), 
foster  or  respite  care  providers,  FCC 
providers  and  family  members,  and  specified 
volunteers  shall  have  checks  specified  in  this 
part. 

A.  Conducting  Chedcs 

Cximponent  designees  shall  notify  existing 
and  newly  hired  individuals  and  contractors 
of  the  requirement  for  a  review  of  personnel 
and  security  records  to  include  an  FBI 
fingerprint  check  and  SCHR  checks  of 
residences  listed  on  employment  and 
security  applications. 

1.  Fingerprint  Check.  Law  enforcement 
personnel  shall  forward  completed  forms 
through  channels  to  the  Office  of  Personnel 
Management  (OPM)  or  Defense  investiflative 
Service  (DIS)  for  processing  of  FBI  ftngeiprint 
forms. 

2.  State  CriminaJ  History  Repository 
(SCHB)  Check.  DoD  InKtal'lation-level 
personnel  offices,  in  cuUaboration  with  law 
enforcement  and  security  personnel,  shall 
process  State  criminal  history  background 
checks  for  employment  and  shall  ordinarily 
communicate  in  writing  with  each  State 
identified  in  appendix  B  to  part  86,  providing 
full  identifying  information  on  each 
applicant  and  request  confirmation  that  the 
individual  has  not  been  convicted  in  that 
State  of  a  sex  crime,  an  offiense  involving  a 
child  victim,  a  dmg  felony,  or  a  violent 
crime.  The  DoD  Component  Heads  may 
establish  alternate  procedures  for  conductii^ 
SCHR  checks:  e.g..  a  computerized,  written, 
or  telephonic  check.  The  DoD  Components 
are  not  required  to  wait  longer  than  60  days 
from  the  date  of  the  request  for  a  response 
from  the  SCHR  personnel  before  taking 
action  on  a  particular  application. 
Authorities  will  depend  on  FBI  fingerprint 
check  validation  if  States  do  not  respond. 

3.  InstaUaiion  Record  Checks  (IRC). 
Consists  of  a  local  record  check  on  an 
individual  for  a  minimum  of  2  years  before 
the  date  of  the  application.  This  record  check 
shall  include,  at  a  minimum,  police  (baae 
and/or  military  police,  security  office, 
criminal  investigators,  or  local  law 
enfbrcemenO  k>cai  files  checks.  Drug  and 
Alcohol  Program,  Family  Housing,  Medical 
Treatment  Facility  for  Family  Advocacy 
I*rogram  Service  Central  Registry  records  and 
mental  health  records,  and  any  other  raoord 
checks  as  appropriate  to  the  extent  pennitted 
by  law.  A  Sisrvice  Ddl  may  be  conducted. 
The  IRC  shall  be  conducted  by  DoD 
Corapooent  persoaoel  at  the  instailatioo 


level.  An  IRC  will  be  completed  on 
individuals  with  a  OoD  affiliation  such  as 
living  or  %vorkingon  an  installation  o^is 
active  duty  member  or  family  member. 
Individuals  without  DoD  affiliation  have  no 
installation  system  of  records  to  check  and  an 
IRC  is  not  completed.  Upon  favorable 
completion  of  the  IRC.  an  individual  may  be 
selected  and  provide  child  care  services 
under  line  of  sight  supervision  until  the 
required  background  checks  are  completed. 


B.  Applicants 


f 


1.  Appropriated  Fund  (APF)  Applicants 

a.  Except  as  otherwise  provided  in  this 
subsection,  the  DoD  Components  shall 
process  APF  applicants  using  currently 
established  procedures  for  completing 
l>ackground  checks  described  in  32  CFR  part 
310.  APF  applicants  must  complete  a  SF- 
171.  "Application  for  Federal  Employment." 
and  attach  an  SF-87.  "Fingerprint  Chart" 
completed  by  a  law  enforrement  officer,  and 
an  SF-85P,  "Questionnaire  for  Public  Trust 
Positions"  (Annotate  Block  "B"  with  code 
03),  for  conduct  of  a  NAQ.  The  pack^e  shall 
be  forwarded  to  the  OPM. 

b.  The  DoD  Components  shall  assign 
responsibility  {or  conducting  the  criminal 
history  background  checks  through  the  SCHR 
to  personnel  offices  working  with  law 
enforcement  or  investigative  agencies.  They 
shall  conduct  checks  in  all  States  that  an 
employee  or  prospective  employee  lists  as 
current  and  former  residences  in  an 
employment  or  security  application.  It  is 
deemed  unnecessary  to  conduct  checks 
before  18  years  of  age  because  juvenile 
records  are  unavailable.  If  no  response  is 
received  from  the  State(s)  within  60  days, 
determinations  lused  upon  the  FBI  report 
may  be  made.  Responses  received  after  this 
determination  has  been  made  must  t>e 
provided  to  the  determining  authority. 

c.  Under  Public  Law  102-190,  section 
1094,  the  DoD  (Components  may  employ  an 
individual  pending  completion  of  successful 
background  checks  described  in  Public  Law 
101-647.  section  231.  If  an  individual  is  so 
employed,  at  all  times  while  children  are  in 
the  care  of  that  individual,  he  or  she  must  be 
within  sight  and  under  the  sup>ervision  of  an 
individual  whose  back^ound  checks  have 
been  completed,  with  no  derogatory  reports. 

d.  Once  it  is  clear  that  no  derogatory 
information  exists,  line  of  sight  supervision 
is  terminated  by  the  designee.  If  a  derogatory 
report  exists.  Component  personnel 
procedures  shall  prescribe  appropriate  action 
consistent  with  the  criteria  contained  in  this 
part. 

2.  Nonappropriated  Fund  Instrumentalities 
(NAFII  AppiioanU 

a.  Except  as  othernviae  provided  in  this 
subsection,  the  DoD  Components  shall 
process  NAFI  appticants  following 
established  ptocodures  for  completing 
background  dMcks.  NAFI  applicants  must 
complete  a  OD  Farm  398-2  "Department  of 
Defraae  National  Agency  Questionnaire." 
with  reason  far  ratpiest  identified  as  OTHEK 
and  annotated  as  CHILD  CARE,  and  FD  Pom 
258,  "FBI  ApplicBt  Finprprint  Card." 
Fingerprints  shall  be  taken  t>y  the  local  law 
enfofcemeot  ntyinimioa  personael  and 
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together  with  the  DD  Form  39»-2  shall  be 
forwarded  tq:  Defense  Investigative  Service. 
Personnel  Investigations  Center,  P.O.  Box 
10«3.  Baltimore.  MD  21203-1083. 

b.  The  DoO  Components  shall  follow  the 
procedures  in  the  FPM,  Chapter  731  and  736 
and  in  paragraph  B.l.b.,c.,  and  d.  of  this 
appendix  to  obtain  fingerprints  for  the  FBI. 
conduct  criminal  history  background  checks 
through  the  SCHR,  and  maintain 
employment  of  individuals  ptending  the 
successful  completion  of  the  background 
checks. 

3.  foreign  National  Employees  Overseas 

Foreigh  national  employees  overseas, 
while  not  expressly  included  within  the  law, 
are  subject  to  the  following  record  checks  or 
those  equivalent  in  scope  to  cnecks 
conducted  on  U.S.  citizens: 

a.  Host-government  law  enforcement  and 
security  agency  checks  at  the  city.  State 
(province),  and  national  level,  whenever 
permissible  by  the  laws  of  the  host 
government.  

b.  DefenseCentral  Investigative  Index 
(DQI). 

c  FBI  checks  (vnrhen  information  exists 
regarding  residence  by  the  individual  in  the 
United  States  for  1  year  or  more  since  age 
18). 

d.  When  permissible  by  the  laws  of  the 
host  government,  host-government  checks  are 
requested  directly  by  the  employing  Service 
or  agency.  As  an  alternative,  the  DoD 
Components  may  request  that  overseas 
Military  Service  investigative  elements 
obtain  appropriate  host-government  checks. 
Where  host-nations'  arrangements  preclude 
comparable  criminal  history  checks,  foreign 
nationals  will  not  be  eligible  for  employment 
in  child  care  services. 

4.  Temporary  Employees 

This  category  includes  summer  hires, 
student  interns,  and  NAFI  flexible  category 
employees.  Background  checks  for  these 
individuals  are  processed  according  to 
funding  source;  i.e..  for  APF  employees  (to 
OPM)  or  NAFI  employees  (to  DIS). 
Installation  designated  points  of  contact  shall 
notify  applicants  of  report  disposition. 

5.  Healthcare  Personnel 

This  category  includes  civilian  personnel 
involved  in  the  delivery  of  healthcare. 
Within  the  context  of  such  medical  care,  line 
of  sight  supervision  must  be  viewed  through 
the  prism  of  existing  medical  quality 
assurance,  clinical  privileging,  and  licensure 
directives,  which  require  pre-employment 
screens,  enhanced  surveillance  of  new 
employees,  and  ongoing  monitoring  of  the 
performance  of  all  healthcare  providers. 
These  programs  are  inherent  to  both  quality 
medical  care  and  patient  safety  and  are 
adequate  and  equivalent  mechanisms  for  the 
sight  and  supervision  requirements  in 
paragraph  B.l.c.  and  d.  of^is  appendix.  It 
should  be  noted  that  these,quality  assurance 
programs  are  not  sufficient  in  and  of 
themselves  under  Public  Law  101-647, 
section  231.  Therefore,  the  required  FBI 
fingerprint  check  and  the  SCHR  check  must 
be  completed  as  expeditiously  as  possible. 


C.  Current  Employees 

All  currently  employed  individuals 
covered  by  this  part  shall  have  the  FBI 
fingerprint  and  criminal  history  background 
check  as  described  in  Public  Law  101-647, 
section  231.  If  the  results  of  such  checks,  to 
include  the  SCHR,  cannot  be  confirmed 
through  an  examination  of  available  local 
records,  action  shall  be  initiated  in 
accordance  with  paragraph  B.l.  of  this 
appendix  for  APF  employees  and  (paragraph 
B.2.  of  this  appendix  for  NAFI  employees, 
and  with  paragraph  D.  of  this  appiendix  fur 
individuals  employed  under  contract.  The 
SCHR  checks  are  conducted  in  all  cases  in 
accordance  with  paragraph  A. 2.  of  this 
appendix  For  the  purposes  of  this  part,  no 
IRC  is  required  for  individuals  employed 
before  )une  1991. 

D.  Government  Contract  Employees 

1.  Sponsoring  activities  are  responsible  for 
ensuring  that  the  requirements  in  this  part 
are  included  in  the  statement  of  work  for  all 
child  care  programs  to  be  contracted.  The 
contracting  officer  is  responsible  for 
j>erforming  any  action  necessary  to  verify 
that  services  provided  by  the  contractor 
conform  to  contract  quality  requirements. 
Component  designees  for  requiring  activities 
shall  ensure  that  the  statement  of  work,  at  a 
minimum: 

a.  States  that  the  contractor  must  ensure  its 
employees  have  propter  criminal  history 
background  checks  as  outlined  in  this  part. 

b.  States  that.actual  checks  are  performed 
by  the  Govemm^M. 

c.  Includes  procedures  that  the  contractor 
must  follow  to  obtain  checks  for  its 
employees:  for  example,  identify  the  office 
where  employees  report  for  processing, 
identify  proper  forms  to  be  completed,  etc. 
Also,  identify  the  DoD  Component  for  billing 
purposes,  and  identify  the  appropriate 
security  point  of  contact  or  installation 
commander  as  the  authorized  recipient  of 
background  check  results. 

d.  States  that  employees  may  be  permitted 
to  work  before  completion  of  background 
checks,  provided  the  employee  is  within 
sight  of  an  individual  who  has  successfully 
completed  a  background  check. 

e.  States  that  employees  have  the  right  to 
obtain  a  copy  of  the  background  check  repmrt, 
whom  they  should  contact  for  the  copy  and 
whom  to  contact  for  procedures  to  challenge 
the  accuracy  and  completeness  of  the 
information  in  the  report. 

f.  Requires  that  contractor  employees  who 
have  previously  received  a  background  check 
must  provide  proof  of  the  check  or  obtain  a 
new  one. 

2.  Requirements  for  child  care  services 
must  be  submitted  to  the  contracting  officer 
sufficiently  in  advance  of  the  required 
performance  start  date  to  provide  time  for 
obtaining  background  checks.  Sponsoring 
activities'  designees  shall  coordinate  with  the 
contracting  officer  as  soon  as  possible  after  a 
requirement  for  child  care  services  becomes 
known. 

3.  Procedures  for  obtaining  responses  for 
background  checks  are  the  same  as  those  for 
NAFI  employees  and  response  to  derogatory 
information  will  occur  through  the 
appropriate  designee  and  contractor.  An  IRC 


will  be  performed  if  the  individual  is  a 
military  member  or  family  member,  or  has 
worked  or  lived  on  a  military  installation 
within  5  years. 

E.  Other  Providers 

Criminal  history  background  checks  with 
the  FBI  and  the  States  are  not  required. 
Duplication  of  previous  background  checks 
are  not  required  for  personnel  where  official 
records  demonstrate  that  an  adequate  check 
has  already  been  conducted.  This  category 
includes  the  following: 

1.  Military  Members.  These  are  active  duty 
individuals  (other  than  healthcare  personnel) 
who  seek  to  provide  child  care  services  as 
part  of  a  normal  duty  assignment  or  are 
involved  during  off-duty  hours.  For  these 
members  an  IRC  and  a  current  security 
clearance  meet  the  requirements  of  this  part. 
In  the  absence  of  a  current  security  clearance, 
a  name  check  of  the  DCII  must  be  conducted. 
When  military  members  are  employed  in  an 
APF  or  a  NAFI  position  they  will  abide  by 
background  check  requirements  listed  in 
paragraphs  B.l.  and  B.2.  of  this  appendix. 

2.  Foster  and  Respite  Care  Providers  and 
Family  Member^.  These  are  individuals  who 
seek  to  provide  foster  care  or  respite  child 
care  within  Government-owned  or  -leased 
quarters.  The  care  provider,  all  other  adults, 
and  each  child,  age  12  and  older,  residing 
within  the  applicant's  household  must 
receive  an  IRC.  In  addition,  the  Component . 
designee  must  also  obtain  a  name  check  of 
the  DQI  on  all  adults. 

3.  FCC  Providers  and  Family  Members. 
These  are  individuals  who  seek  licensing  to 
provide  child  care  within  government-owned 
or  -leased  quarters.  The  care  provider,  all 
other  adults,  and  each  child,  age  12  and 
older,  residing  within  the  applicant's 
household  receive  an  IRC.  In  addition,  the 
Component  dcsignee^ust  obtain  a  name 
check  of  the  DQI  on^ll  adults. 

4.  Specified  Volunteers.  Installation 
commanders  shall  designate  those  positions 
that  are  determined  to  be  "sptecified." 
Individuals  working  in  specified  volunteer 
positions  will  have  an  IKC  check  because  of 
the  nature  of  their  work  in  child  care 
services.  The  opportunity  for  contact  may  be 
extensive,  frequent,  or  over  a  period  of  time. 
They  include,  but  are  not  limited  to, 
positions  involving  extensive  interaction 
alonai  extended  travel,  and/or  overnight 
activities  with  children.  An  IRC  is  required 
for  volunteers  who  are  active-duty,  a  fomily 
mepber,  or  a  Dob  civilian  overseas.  A 
valunteer  is  allowed  to  work  upon 
completion  of  a  favorable  IRC.  Background 
cheeky  are  not  required  for  volunteers  whose 
services  will  be  of  shorter  duration  than  is 
required  to  perform  the  background  checks 
and  who  are  under  line  of  sight  supervision 
by  an  individual  who  has  successhilly 
completed  a  background  check.  The 
Components  are  required  to  provide 
additional  implementing  guidance. 

F.  Employment  Application  Requirement 

Public  Law  101-647,  section  231  requires 
that  each  application  for  employment  shall 
include  a  question  asking  whether  the 
individual  has  ever  been  arrested  for  or 
charged  with  a  crime  involving  a  child,  an'' 
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if  to.  require*  •  description  of  the  disposition 
of  the  arrest  or  chai^ge.  The  forms  identified 
in  paragraphs  B.l.a.  and  B.2.a.  of  this 
appendix  are  signed  by  the  applicant  under 
penalty  of  perjury,  with  the  applicable 
Federal  punishment  for  perjury  stated  on  the 
respective  forms. 

1.  An  applicant's  signature  indicates  an 
understanding  of  the  employer's  obligation  to 
require  a  record  check  as  a  condition  of 
employment.  Information  on  background 
checks  shall  be  maintained  in  accordance 
with  applicable  Component  implementing 
regulations. 

2.  Payment  for  the  conduct  of  any  criminal 
'   history  background  check  is  the 

responsibility  of  the  requesting  Service  or 
agency. 

3.  The  resuhs  of  the  background  check  are   > 
forwarded  to  the  Component  designee  at  the 
sending  installation  for  appropriate  action.  A 
derogatory  report  vrould  include,  but  not  be 
limited  to,  the  following  applicable  crimes: 
Atoy  charge  or  conviction  for  a  sex  crime,  an 
oQanse  involving  a  child  victim,  a  substance 
abuse  felony,  or  a  violent  crime. 

4.  The  hiring  authority  or  designee  is 
responsible  for  notifying  the  individual  of  a 
derogatory  report.  The  individual  may  obtain 
a  oopy  of  the  criminal  history  report  and  has 
the  right  to  challenge  the  acciiracy  and 
completeness  of  any  information  contained 
in  the  report  through  the  Privacy  Program 
described  in  32  CFR  part  310.  The  individual 
may  provide  information  oonconiirvg  positive 
mitigating  factors  for  any  adverse  information 
presented. 

5.  Employees  whose  criminal  history 
background  checks  resoh  in  nonselection  for 
employment  or  service  shall  be  informed  by 
the  Component  designee  of  the  right  to  an 
administrative  appeal  under  32  CJRR  part  3ia 
The  individual  may  apfieal  with  a  specific 
request  such  as  amendments  to  the  records 
or  request  to  file  statement  disagreeing  with 
information  in  the  record.  If  the  employee's 
request  for  record  information  is  refused,  the 

.  individual  is  informed  of  his  or  her  right  to 
an  administrative  appeal.  As  appropriate. 
Component  designees  shall  inform 
individuals  of  other  avenues  available  to 
resolve  matters  of  concern  such  as  an 
administrative  or  negotiated  grievance 
procedures.  If  the  employee  remains 
dissatisfied,  he  or  she  may  seek  a  review.  The 
Department  of  Defen.<:e  recognizes  the  privacy 
interests  and  rights  of  all  applicants  and 
employees,  and  its  own  responsibility  in 
ensuring  a  safe  and  secure  environment  for 
children  within  DoO  activities  or  private 
oiganizations  on  DoD  installations. 

G.  Record  Re-Veafioatkm 

This  procedure  consists  ^an  IRC  and  a 
DCn  name  check  and  is  requWi  by  the 
ComfKinent  designee  at  a  minimum  every  5 
jnlars  for  all  employees  providing  child  care 
services  and  covers  the  time  period  since  the 
completion  of  the  last  background  chedL 
NAFI  employees  who  change  duty  stations 
will  complete  a  new  investigatiaa  when 
considered  for  employment  A  new 
investigation  is  required  by  the  Department 
of  Defense  if  a  break  in  service  results  in  a 
time-lapise  of  more  than  2  yeara.  FCC  foster 
care  and  respite  care  providers,  and  their 


family  members  will  complete  an  IRC 
annually. 

H.  Supervision 

Refers  to  temporary  responsibility  for 
children  in  child  care  services,  and  relates  to 
oversight  for  temporary  or  permanent 
authority  to  exetcise  direction  and  control  by 
an  individual  over  an  individual  whose 
required  background  checks  have  been 
initiated  but  not  completed.  Use  of  video 
equipment  is  acceptable  provided  it  is 
monitored  by  an  individual  who  has 
successfully  completed  a  background  check. 
Supervision  procedures  pending  completion 
of  background  checks  for  healthcare 
personnel  suggest  that  the  Suigaons  General 
shall  require  close  clinical  supervision  and 
full  compliance  with  existing  DoD  Directives, 
Instructions,  and  other  guidance  (issued  by 
the  Department  of  Defense  and  the  Military 
Department  concerned)  on  quality  assurance, 
risk  management,  licensure,  employee 
orientation,  and  credentials  certification. 
These  policies  rely  on  process  and  judgment, 
and  meet  the  intent  of  the  "direct  sight 
supe-vision"  provision,  affording  local 
commanders  a  flexible  and  reasonable 
alternative. 

L  Programs.  Requirements  cover  all  DoD- 
operated  activities  and  private 
organizations  on  DoD  installations  and 
include,  but  are  not  limited  to: 

1.  Child  Development  Programs. 

a.  Child  development  centers,  i>art-day 
preschools.  and  enrichment  programs. 

b.  Family  child  care. 

a  Contracted  Services,  whether  personal  or 
noo-peraonal  services. 

2.  Youth  Programs. 

3.  Dependents  Schools  operated  by  the 
Department  of  Defense. 

4.  Medical  treatment  facilities. 

5.  Other  contracted  services. 

6.  Private  organizations  on  DoD 
installations. 

7.  Volunteer  activitiet. 

/.  Background  Check  Matrix 

This  identifies  the  requirements  of  this  part 
for  background  checks  by  category  of 
personnel.  These  checks  ara  initiated  through 
the  personnel  offices  in  collaboration  with 
law  enforcement  and  security  personnel. 
(Reminder  An  IRC  may  only  be  completed 
on  an  individual  who  is  a  military  member 
or  family  member,  or  who  lives  or  works  on 
a  military  installation.) 

1.  Appropriated  Fund  (AFFI  Employees. 
FBL  SCHR,  and  IRC  (SF-171.  SF-87.  and 
SF-85P). 

2.  Non-appropriated  Fund 
Instrumentalities  (NAFI)  Employees.  FBI, 
SCHR.  and  IRC  (DD  Form  398-2  and  FD 
Form  258). 

3.  Foreign  National  Employees  Overseas. 
IRC  and  local  government  check. 

4.  Temporary  Employees.  FBI,  SCHR,  and 
IRC 

5.  Current  Employees.  FBI  and  SCHR 

6.  Government  Contract  Employees.  FBI, 
SCHR.  and  IRC 

7.  CMher  Providers. 

a.  Military  Membera.  Military  members 
will  have  an  IRC  and.  if  no  current  security 
clearance  exists,  a  name  check  of  the  DOI. 


Checks  are  not  required  for  military 
healthcare  personnel. 

b.  Foster  and  Respite  Care  Providers  aad 
Family  Members  (age  12  and  older).  IRCyi 
Service  DCD  (for  adults). 

c.  Family  Child  Care  Providera  and  PWily 
Members  (age  1 2  and  older).  IRC  and  T 
DCII  (for  adults). 

d.  Specified  Volunteers.  IRC. 

Appradix  B  to  Part  Sfr— Criteria  For' 
Criminal  History  Background  Check  • 
DisqaaliBcatioD  > 

The  ultimate  decision  to  determine  mm  to 
use  infbrmation  obtained  £rom  the  crijajinai 
history  background  checks  in  selecti<iy  for 
positions  involving  the  care,  treatmeiit 
supervision,  or  education  of  childreismust 
incorporate  a  common  sense  decisi(kt>bMed 
upon  all  known  facts.  Adverse  infon^tion  is 
evaluated  by  the  DoD  Component  He^  or 
designee  who  is  qualified  at  the  appttforiate 
level  of  command  in  interpreting  crilnmal 
history  background  checks.  All  information 
of  record  both  favorable  and  un&vorable^ill 
be  assessed  in  terms  of  its  relevance, 
recsntness.  and  seriousness.  Likewise, 
positive  mitigating  factors  should  be 
considered.  Final  suitability  decisions  shaU 
be  made  by  that  commander  or  designee.  * 
Criteria  that  will  result  in  disqualification  of 
an  applicant  require  careful  screening  of  the 
data  and  include,  but  are  not  limited  to.  the 
following: 

A.  Mandatory  Disqualifying  Criteria 

Any  conviction  for  a  sexual  offense,  a  dr 
Calooy.  a  violent  crime,  or  a  criminal  offoni 
invohriog  a  child  or  cbildreo. 

B.  Discretionary  Criteria  J\ 

1.  Acts  that  may  tend  to  indicato  poor 
judgment  unreliability,  or  untriisi worth: 
in  working  with  children. 

2.  Any  behavior,  illness:  or  mental 
physical,  or  emotional  condition  that 
opinion  of  a  competent  medical  authority 
may  cause  a  defect  in  judgment  or  reliability 

3.  Offenses  involving  assault,  battery,  or 
other  abuse  of  a  victim,  regardless  of  <tge 
the  victim. 

4.  Evidence  or  documentation  of  subs! 
abuse  dependency. 

5.  Illegal  or  improper  use.  possession, 
addiction  to  any  controlled  or  psychoacti 
substances,  narcotic,  cannibas,  or  other 
dangerous  drag. 

6.  Sexual  acts,  conduct,  or  behavior  that, 
because  of  the  circumstances  in  which  they 
occur,  may  indicate  untrostworthiness. 
unreliability,  lack  of  judgment,  or 
irresponsibility  in  working  withxhildreiL 

7.  A  wide  range  of  ofienses  such  as  arson, 
homicide,  robbery,  fraud,  or  any  offense 
involving  possession  or  use  of  a  firearm. 

8.  Evidence  tliat  the  individual  is  a  fugitiv(} 
bata  justice.  ' 

9.  Evidoice  that  the  individtial  is  an  illagd 
alien  who  is  not  entitled  to  accept  gainfiil 
employment  for  a  position. 

10.  A  finding  of  negligence  in  a  mishap 
causing  death  or  serious  injury  to  a  child  or 
dependent  person  entrusted  to  their  care. 

C  SiitettUity  Considetutions 

In  making  a  determinalion  of  suitability, 
the  evaluator  shall  consider  the  following 


urmiDes 

It  inue 


\ 
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additional  focton  to  the  extent  that  these 
examples  are  considered  pertinent  to  the 
individual  case: 

1.  The  kind  of  position  for  which  the 
individual  is  applying  or  employed. 

2.  The  nature  and  seriousness  of  the 
conduct. 

3.  The  recentness  of  the  conduct. 

4.  The  age  of  the  individual  at  the  time  of 
the  conduct 

5.  The  circumstances  surrounding  the 
conduct. 

6.  Contributing  social  or  environmental 
conditions. 

7.  The  absence  or  presence  of  rehabilitation 
or  efforts  toward  rehabilitation. 

8.  The  nexus  of  the  arrests  in  regard  to  the 
job  to  be  performed. 

D.  Questions 

1.  All  applications,  for  each  of  the 
categories  of  individuals  identified  in  §86.3, 


will  include  the  following  questions:  "Have 
you  ever  been  arrested  for  or  charged  with  a 
crime  involving  a  child?  Have  you  ever  been 
asked  to  resign  because  of  or  been  decertified 
for  a  sexual  offense?  And,  if  so,  "provide  a 
description  of  the  case  disposition."  For  FXX:, 
foster  care,  and  respite  care  providers,  this 
question  is  asked  of  the  applicant  regarding 
all  adults,  and  all  children  12  years  and 
older,  who  reside  in  the  household. 

2.  All  applications  shall  state  that  the  form 
is  being  signed  under  penalty  of  perjury.  In 
addition,  a  false  statement  rendered  by  an 
employee  may  result  in  adverse  action  up  to 
and  including  removal  from  Federal  service. 

3.  Evaluation  of  criminal  history 
background  checks  is  made  and  monitored 
by  qualified  personnel  at  the  appropriate 
level  designated  by  the  Component.  Final 
suitability  decisions  are  made  by  the 
designee. 


Appendix  C  to  Pari  96 — State  Information 

All  SCHR  checks  should  be  accompanied 
by  the  following:  1.  State  form,  if  required. 
If  no  State  form  is  required,  the  request 
should  be  on  letterhead,  beginning  with  the 
statement  that  the  check  is  in  accordance 
with  Public  Law  101-647.  The  request  must 
include  full  identifying  information,  such  as: 
Name,  date  of  birth,  social  security  number, 
complete  addresses,  etc' 

2.  Fingerprint  set  if  required.  Some  State 
laws  require  a  fingerprint  set  either  on  a  State 
form  or  forms  used  by  the  agency. 

3.  Release  statement  signeid  by  the 
applicant  or  employee.  If  required  by  the' 
State,  the  release  must  be  notarized. 

4.  Payment  for  the  SCHR  check. 

5.  Self-addressed,  stamped  envelope. 

The  following  is  an  updated  listing  of  State 
addresses,  fees,  and  other  information: 


Ackkess 


State  of  Alabama,  Alabarrta  Dept.  of  Pubhc  Safety.  Attn:  ABI  Division,  5002 

Washington  Ave.,  Montgomery,  AL  36130. 
State  of  Alaska.  Alaska  Dept,  of  Public  Safety,  Infomiation  Systenw  Section, 

5700  Tudor  Road,  Anchorage.  AK  99507. 


State  of  Arizona,  Arizona  CriminaJ  Justice,  Dept.  of  Public  Safety.  Informa- 
tion Systems  Division,  PO  Box  6638,  Phoenix,  AZ  80550. 

State  of  Arkansas,  Arkansas  State  Police,  PO  Box  5901,  LittJe  Rock.  AR 
72215. 

State  of  California,  Dept.  of  Justice,  Bureau  of  Cnmtnal  Justice,  ldentifi<-ation 
and  InformatKxi  Bureau,  PO  Box  903417,  Saaamento,  CA  94203-4170. 

State  of  Cotorado,  Crime  Information  Center,  Cokxado  Bureau  of  Investiga- 
twn.  690  Kipling  Street,  #3000,  Lakewood,  CO  80215. 

State  of  Connecticut.  Dept.  of  State  Polk»,  Bureau  of  Investigation.  Buikjing 
4,  294  Cotony  Street,  Meriden,  CT  06450. 

State  of  Delaware,  Delaware  State  Police-SBI,  State  Bureau  of  Investigation 
PO  Box  430,  Dover.  DE  19903. 

Washington,  DC,  Identification  and  Records  Division,  Metropolitan  Polk:e 
Dept,  Room  2076.  300  Indiana  Avenue.  NW..  Washington,  DC  20001. 

State  of  Fkxida,  Ftorida  Dept.  of  Law  Enforcement.  PO  Box  1489,  Tallahas- 
see, FL  32302. 

State  of  Georgia.  Georgia  Criminal  Informatkxi  Center,  PO  6ox  370748,  De- 
catur, GA  30037-0748. 

State  of  Hawaii,  Criminal  Justkie  Data  Center,  465  South  King  Street,  Room 
101,  Honolulu,  HI  96813. 

State  of  Idaho,  Idaho  Dept.  of  Law  Enforcement,  Criminal  Identification  Bu- 
reau. 6064  Corporal  Lane,  Boise.  ID  83704. 

State  of  Illinois,  Bureau  of  kJentificatkxi.  260  North  Chicago  Street.  Joliet.  IL 

60431-1060. 
State  of  Indiana.  Indiana  State  Po«ce.  100  North  Senlate  Avenue,  Room  312, 

Indianapolis,  IN  46204. 
State  of  Iowa,  Commissioner  Paul  H.  Wieck  II,  Iowa  Dept.  of  Publw  Safety, 

Wallace  State  Office  BuiWing,  Des  Moines.  lA  50319. 
State  of  Kansas,  Kansas  Bureau  of  Investigation,  1620  Southwest  Tyler.  To- 

peka.  KS  66612.  v 

State  of  Kenhjcky.  Kentucky  State  Polk:e  Records.  State  Office  ButWing. 

1250  Louisville  Road,  Frankfort,  KY  40601 . 
State  of  Louisiana,  Louisiana  State  Polce,  Department  of  PuWc  Safety.  PO 

Box  66614,  Baton  Rouge.  LA  70896. 
State  of  Mame,  State  Bureau  of  Investigatkxi,  Department  of  PuUk:  Safety, 

Maine  State  Polee,  36  Hospital  Street  Augusta.  ME  04333. 
State  of  Maryland.  Criminal  Justne  lnformatk>n  Service.  Central  Repository. 

BuikSng  G4,  1201  Reistertown  Road.  Pikesville,  MD  21208. 
State  of  Massachusetts,  Executive  Office  of  Public  Safety,  Criminal  History 

Systems  Board,  1010  Commonwealth  A\«nue,  Boston.  MA  02215. 
State  of  Michigan.  Mchigan  State  Pol«e.  FOI  Unit.  7150  Harris  Drive.  Lan- 
sing, Ml  48913. 


Fee 


S25 
20.. 


No  check 
No  fee  .... 

27 

4.50 

No  fee  .... 

25 

No  fee  .... 

10 

15 

No  fee  .... 
5* 

14 

7 

6 

10 ^. 

4 

13 

No  fee  .... 

18 

No  fee  ... 
No  check 


Remarks 


Name  check,  COMM:  205-242-4372. 

Fingerprints  required,  reason  for  request  required 
(cornpty  with  Pub.  L.),  name  and  address  au- 
thorized request  and  receive  SCHRC.  COMM: 
907-269-5511. 

Limited  release,  call'write,  write  for  infomnation. 
COMM:  602-223-2229. 

Name  check,  written  consent  required,  COMM: 
501-221-8233. 

Fingerprints  required.  COMM:  916-739-2786. 

Write/call  for  form,  name  check,  COMM:  303-239- 

4222/4229. 
Nan>e  check,  written  conserrt  required,  copy  of 

Pub.  L  required,  COMM:  203-238-6155. 
Fingerprints  required.  COMM:  302-739-5871. 

Name  check,  wittten  request  required,  COMM: 
202-727-4245. 

Name  check,  check  to:  Dept.  of  Law  Enforcement, 
COMM:  904-488-6236. 

Write  or  call  for  form,  notary  and  fingerpnnts  re- 
quired, COMM:  404-244-2644. 

Home  check,  COMM:  808-587-3100. 

Name  check,  written  consent  required,  payn-,ent 

to:  Dep«.  of  Law  Enforcement,  COMM:  208- 

327-7130. 
Write  or  call  for  form,  nanw  check,  COMM:  815- 

740-5184. 
Write  or  call  for  form,  name  check,  COMM:  317- 

232-8266. 
Release  within  State,  COMM:  515-281-6138. 

Write  or  call  for  form.  nan>e  check.  $5  per  name, 

over  two  names,  COMM:  913-232-6000. 
Write  or  call  for  form,  nanie  check,  COMM:  502- 

227-6700x214. 
Write  or  call  for  form,  fingerprints  required,  COMM: 

502-925-6095. 
Name  check,  reason  for  check  required;  i.e..  conv 

ply  with  Pub.  L.  COMM:  207-624-7009. 
Write  or  can  for  form,  name  check.  COMM:  410- 

764-4501. 
Write  or  call  for  form,  name  check.  COMM:  617- 

727-0090x12. 
No  release,  COMM:  517-322-5531. 
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Address 


State  of  Minnesota,  Criminal  Justice  Information  Systems,  Bureau  of  Crimi- 
nal Apprehef><(on,  Minnesota  Dept.  of  Putsltc  Safety,  1246  University  Ave- 
nue. SL  Paul.  MN  55104. 

Stale  of  Mississippi.  Department  of  PutJiic  Safety.  ATTN:  Identification  Bu- 
reau. PC  Box  968,  Jackson.  MS  39225. 

Stale  of  Missouri,  Cnminal  Records  Division,  State  Highway  Patrol.  Depart- 
ment of  PuWic  Safety.  PO  Box  558.  Jefferson  City,  MO  65102. 

Stale  of  Montana.  ldentifi-::ation  Oureau,  Depart-rterU  oi  Justice.  303  Nortfi 
Roberts.  Helena,  MT  59620-1418. 

State  of  Nebraska.  Nebraska  State  Patrol.  PO  Box  94907.  State  House  Sta- 
tion, ATTN:  CID.  Uncdn.  NE  68509-^907. 

State  of  Nevada.  Nevada  Higiway  Patrol.  555  Wright  Way.  Carson  City.  NV 
B0711. 

Stale  of  h4ew  Hampshtre.  New  Hampshire  State  Policy  HQ.  Criminal 
Records.  10  Hazen  Drive,  Concord,  NH  03305. 

State  of  New  Jersey,  Division  of  State  Police.  Records  and  ID  Section.  PO 
Box  7068.  West  Trenton,  NJ  C862£r0068. 

Stale  of  New  Mexico,  Department  of  Public  Safety,  Records  Bureau,  PO  Box 
1628,  Sante  Fe.  NM  87504-1628.  ^ ^ 

State  of  New  Yort<.  Division  of  Criminal  Justice  Services.  Executive  Parte 
Tower.  Stuyvesant  Plaza.  Albany.  NY  12203. 
I 

Stale  of  North  Carolina.  Division  of  Criminal  Information,  Bureau  of  Investiga- 
tion. 407  North  Blount  Street,  Raleigh.  NC  27601-1009. 

State  of  North  Dakota.  Bureau  of  Cnminal  Informatkjn.  PO  Box  1054, 
Bismarte,  ND  58502. 

State  of  Ohio,  Bureau  of  Criminal  Information.  PO  Box  365.  London.  OH 
43140. 

State  of  Oklahoma.  Oklahoma  Law  Enforcement.  Criminal  History  Infomna- 
lion.  ATTN;  Cnminal  History.  PO  1 1497,  Oklahoma  City.  OK  73136. 

Stale  of  Oregon,  Crimrfial  ID,  State  Police,  155  Cottage  Street.  NE,  Sa^m, 
OR  97310. 

Stale  of  Pennsylvania,  Records  and  ID  Division,  Pennsylvania  State  Pobce, 
Dept  HQ,  1800  Elmerton  Avenue.  Harrisburg,  PA  17110. 

Stale  of  Rhode  Island.  Rhode  Island  State  Police.  PO  Box  185.  North 
Sdtuate.  Rl  02857. 

State  of  South  Carolina.  State  Law  Enforcement  Division.  ATTN:  Crirrvnal 
Records.  PO  Box  21398.  Columbia,  SC  29221-1398. 

Stale  01  South  Dakota.  Division  Crimirval  Investigation.  Attorney  General's 
Office.  East  Highway  34,  Pieo'e,  SO  57501-5070. 

State  of  Tennessee.  Tennessee  Criminal  Information  Center,  Tennessee  Bu- 
reau of  Investigation.  PO  Box  100940.  Nashville.  TN  37210. 

State  of  Texas.  Texas  Crime  Records  Division,  Texas  Dept.  of  Public  Safety, 
PO  Box  15999.  Austin.  TX  78761-6999. 

State  of  Utah,  Bureau  of  Criminal  Identification,  Utah  Dept.  of  Put)itc  Safety, 
*501  South  2700  West  Salt  Lake  City,  UT  841 19. 

State  of  Vermont.  Vermont  Criminal  Information  Center.  Deot  of  Public  Safe- 
ty, PO  Box  189.  Waterbury.  VT  05676. 

Commonwealth  of  Virginia.  Virginia  Records  Management  Div.,  Dept  of 
Stale  Police,  PO  Box  850761.  Richmond.  VA  23261-6076. 

State  of  Washington,  Washington,  State  Patrol.  Identification  Sectkw.  PO 
Box  42633.  Oiympa,  WA  93504-2633.  \ 

Wast  Virginia  State  Police.  Dept  of  Public  Safety.  725' Jefferson  Road. 
South  Chariestoo.  WV  25309. 

State  of  Wisconsin.  Crime  Information  Bureau,  Dept.  of  Justice.  ATTN: 
Records  Data  Unit.  PO  Box  2718,  Madison,  Wl  53701-2718. 

State  of  Wyoming,  Division  of  Criminal  Investigation,  316  West  22nd  Street 
Cbeyenne,  WY  82002. 


Fee 


8 

No  fee  .... 

5 

5 

10 

15 

10 

12 

5 

No  check 

14 

20 

15 

10 

10 

10 

No  fee  .... 

10 

15 

23 

15 

No  fee  .... 
No  fee  .... 

10 

10 

5 

7 

15 


Rema'ks 


Nanw  check,  written  cor^senl  ri 
612-642-0670. 

Write  or  cal  tor  form,  name  check. 

987-1212. 
Write  or  cal  lor  form,  name  check 

751-3313. 
\iama  check.  COMM:  406-444-^625 

Name  check,  COMM:  402-471-4545 

Write  or  call  for  Joim.  fingerpnnts  required. 

702-687-5300. 
Write  or  caH  for  form,  name  check.  COMN 

271-2538. 
Copy  of  Pub.  L  required,  name  check,  cd^. 

609-882-2000  \  y 

Write  or  can  tor  form,  name  check.  notary^Ms- 

quired,  COMM:  505-827-9 181.  I 

No  release  al  current  time,   state  requires  mr\ 

agreement   with  -agercy  to  process,   COMM: 

518-485-7685. 
Fingerprint  fonn  required,  copy  of  Pub.  L.  required. 

call/write  for  form.  COMM:  919-662-4500. 
Name  check,  written  consent  required,  COMM: 

702-221-6-80. 
Write  or  caH  for  form,  written  corisent  required,  lirv 

gerprints  required.  COMM:  614-852-2556. 
Wnte  or  caB  for  form,  name  check.  COMM:  405- 

848-6724. 
Name  check.  COMM:  503-378-3070.  1 

Write  or  call  for  form,  name  check,  10 

717-783-6592. 
Name  ctieck.  written  consent  required. 

401-647-3311. 
Name  check,  COMM:  803-737-4205,  DSN^/^34- 

1110 
Write  or  caH  for  form,  fingerprints  required, 

605-773-3334. 
Write  or  caH  for  form.  fir>gerprints  required.  COMM: 

615-741-3241. 
Fingerprints   required,   written   consent 

COMM:  512-465-2079. 
Write  or  call  for  form,  name  check,  copy  of  laW<re- 

quired,  COMM:  801-966-4571. 
Name  check,  written  consent  required, 

802-244-8786. 
Write  or  caM  for  form,  nanw  check,  COMM: 

674-2024. 
Write  or  can  tor  form,  name  check,  COMM: 

753-0230/7272.  i\ 

Write  or  caM  for  form,  name  check,  COMM 

746-2180.  y 

Write  or  caH  for  form,  name  check.  COMM5;  i 

266-7314.  S^ 

Write  or  cal  for  form.  fir>gerprints  required,  vi^en 

consent  required.  COMM:  307-777-7181. 


Dated:  October  1,1993. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

|FR  Doc.  93-24503  Filed  10-5-93;  8:45  am) 

BILUNOCOOE  5000  04  M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

36  CFR  Parts  3  and  4 


R!N  2900-AQ10 
Zero  Percent 


Oisa^Hit^ 


Evaluations 


AGENCY:  Department  of  Veterans  AJ^airs. 
ACTION:  Final  rule. 


SUMMARY:  The  Department  of  Vetera| 
Affairs  (VA)  has  amended  its 
adjudication  regulations  and  its 
schedule  for  rating  disabilities  to 
authorize  the  assignment  of  a  zero 
percent  evaluation  for  any  disability  ii 
the  rating  schedule  when  minimum 
requirements  for  compensable 
evaluation  are  not  met.  This  amendmi 
is  intended  to  clarify  the  VA's 


> 
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interpretation  of  the  intent  of  the 
regulation. 

EFFECnvt  date:  October  6, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  L.  Roberts.  Consultant.  Regulations 
Staff.  Compensation  and  Pension 
Service,  Veterans  BeneHts 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue.  NW., 
Washington,  DC  20420.  (202)  233-3005. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  17, 1993,  at 
pages  28808  through  28809.  VA 
published  a  prop<^ed  rule  to  authorize 
the  assignment  of  a  zero  percent 
evaluation  fofTny  disability  in  the 
rating  schedule  when  minimum 
requirements  for  compensable 
evaluation  are  not  met  biterested 
parties  were  invited  to  submit  written 
comments  on  or  before  June  16, 1993. 
Since  no  comments  were  received,  the 
final  rule  is  adopted  as  proposed. 

The  Secretary  hereby  certifies  that 
this  regulatory  anicndment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C  601-612.  The 
reason  for  this  certification  is  that  this 
amendment  would  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  afl'ected. 
Therefore,  pursuant  to  5  U.S.C  605(b), 
'  this  amendment  is  exempt  from  the 
initial  and  final  regulatory  fiexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291.  Federal  Regulation,  the  Secretary 
has  determined  that  this  regulatory 
amendment  is  non-major  for  the 
following  reasons: 

(1)  It  will  not  have  an  annual  impact 
on  the  economy  of  $100  million  or 
more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  are  64.104  and  64.109. 

List  of  Subjects 

38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped, 
Heaith  care,  Pensions,  Veterans. 

38  CFE  Part  4 

Handicapped,  Pensions,  Veterans. 


Approved:  August  26. 1993. 
Jesse  Browm, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  parts  3  and  4  are 
amended  as  set  forth  below: 

PART  3— ADJUDICATION 

Subpart  A— Pension.  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3. 
subpart  A.  continues  to  read  as  follows: 

Authority:  105  Stat.  386.  38  U  S.C  501(a). 
unless  otherwise  noted. 

2.  Section  3.357  is  revised  to  read  as 
follows: 

f  3.357    Ctvtl  service  preference  ratings. 

For  the  purpose  of  certifying  civil 
service  disability  preference  only,  a 
service-connected  disability  may  be 
assigned  an  evaluation  of  "less  than  ten 
percent."  Any  directly  or  presumptively 
secvice-connected  disease  or  injury 
which  exhibits  some  extent  of  actual 
impairment  may  be  l%ld  to  exist  at  the 
level  of  less  than  ten  percent.  For 
disabilities  incurred  in  combat, 
however,  no  actual  impairment  is 
required. 

PART  4— SCHEDULE  FOR  RATING 
DISABILITIES 

Sut>part  A— General  Policy  In  Rating 

3.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  72  Stat.  1125;  38  U.S.C.  1155. 

4.  Section  4.31  is  revised  to  read  as 
follows: 

S4.31    Zero  percent  evaluations. 

In  every  instance  where  the  schedule 
does  not  provide  a  zero  percent 
evaluation  for  a  diagnostic  code,  a  zero 
percent  evaluation  shall  be  assigned 
when  the  requirements  for  a 
compensable  evaluation  are  not  met. 

[PR  Doc.  93-24376  Filed  10-5-93;  8:45  am) 

BILUNO  COM  KUO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

IFRL-4785-11 

National  Oil  and  Hazardous 
Sut>stances  Pollution  Contingency 
Plan;  National  Priorities  List  Update 

AGENCY:  Environmental  Protection 
Agency. 


ACTION:  Notice  of  deletion  of  the 
LaBounty  Site  from  the  National 
Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  VII  armounces  the 
deletion  of  the  LaBounty  site  from  the 
National  Priorities  List  (NPL).  The  NPL 
constitutes  appendix  B  to  the  National 
Oil  and  Hazardous  S\ibstances  Pollution 
Contingency  Plan  (NCP)  which  the  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended.  The  reason 
this  action  is  being  taken  is  that 
Superfund  Remedial  Activities  have 
been  completed.  EPA  and  the  State  of 
Iowa  have  determined  that  no  further 
cleanup  by  the  Responsible  Party  is 
appropriate  under  CERCLA.  Moreover. 
EPA  and  the  State  have  determined  that 
CERCLA  activities  conducted  at  the  site 
to  date  have  been  protective  of  public 
health,  welfare  and  the  environment. 
EFFECTIVE  DATE:  October  6. 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
W.  Roemerman.  Remedial  Project 
Manager.  Superfund  Branch.  IJ.S. 
Environmental  Protection  Agency. 
Region  VII.  726  Minnesota  Ave..  Kansas 
City.  KS  66101.  (913)  551-7694. 
SUPPt.EMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is  the  LaBounty 
Site,  Charles  City,  Floyd  County,  Iowa. 

A  notice  of  intent  to  delete  for  this 
site  was  published  August  10, 1^93  (58 
FR  42519).  The  closing  date  for 
comments  was  thirty  (30)  days  after  the 
notice  was  published.  EPA  did  not 
receive  any  comments  on  the  proposed 
deletion. 

Based  upon  a  review  of  monitoring 
data  fi-om  the  site,  EPA  in  consultation 
with  the  State  of  Iowa  has  determined 
that  the  site  does  not  pose  a  significant 
risk  to  human  health  or  the 
environment.  The  contaminant  levels  in 
the  Cedar  River  have  been  reduced 
below  the  levels  set  by  the  State  of  Iowa. 
The  site  shall  be  monitored  by  the 
Responsible  Party  in  accordance  with 
the  Operation  and  Monitoring  Plan 
approved  by  EPA. 

Future  reviews  of  monitoring  data 
will  be  conducted,  in  conjunction  with 
the  State  of  Iowa,  at  a  minimum  of  every 
five  years,  or  until  such  time  when  no 
hazardous  substances,  pollutants  or 
contaminants  remain  at  the  site  above 
levels  that  allow  for  unrestricted  use 
and  unlimited  exposure. 

The  EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  remedial  actions  financed  by 
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the  Hazardous  Substance  Response 
Fund  (Fund).  Pursuant  to  §  300.425(e)(3) 
of  the  NCP,  any  site  deleted  from  the 
NPL  remains  eligible  for  Fund-financed 
Remedial  Actions  if  conditions  at  the 
site  warrant  such  action.  Deletion  from 
the  NPL  does  not  affect  responsible 
party  liability  or  impede  EPA  efforts  to 
recover  costs  associated  with  response 
efforts. 

List  ofSubiects  in  40  CFR  Part  300 

Air  pollution  control,  Chemicals, 
Fjivironmental  protection.  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Supferfund,  Water 
pollution  control,  Water  supply. 

William  W.  Rice, 

ActJng  Hegjonal  Administrator. 

For  the  reasons  set  out  in  the 
preamble  40  CFR  part  300  is  amended 
as  follows: 

PART  300— {AMENDED] 

The  authority  citation  for  part  300 
coiitinues  to  read  as  follows: 

ithority:  42  U.S.C.  9601-9657;  33 
U.$,C.  1321(c)(2);  E.0. 12777.  56  FR 
54757,  3  CFR.  1991  Comp.p.  351;  E.O. 
12580,  52  FR  2923.  3  CFR.  1987 
Corop..p.  193. 

Appendix  B — [Amended] 

i.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  Site 
"LeBounty  Dimip.  Charles  City.  Iowa" 
and  revising  the  total  number  of  sites 
from  1,078  to  read  1,077. 
|FR  Doc.  93-24535  Filed  10-5-93;  8  45  am) 

BIUJNG  CODE  6S6O-60-F 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA-7585] 

List  of  Comiriunities  Eligible  for  ttte 
Sale  of  Flood  Insurance 

AGENCY:  Federal  Insurance 
Administration,  FEMA. 
ACTVON:  Final  rule. 


summary:  This  rule  identifies 
communities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  communities  have 
applied  to  the  program  and  have  agreed 
to  enact  certain  floodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
tlie  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATES:  The  dates  listed  in  the 
third  column  of  the  table. 
ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  NFIP  at;  Post  Office  Box  457. 
Lanham,  NOD  20706.  (80C)  638-7418. 
FOR  FURTHER  INFORMATJON  COaACT: 
James  Ross  MacKay,  Acting  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  500 
C  Street.  SW.,  room  417,  Washington. 
ex:  20472.  (202)  646-2717. 
SUPPLEMENTARY  INFORMATK>N:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  ayailable.  In  return, 
commimities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding.  Since 
the  communities  on  the  attached  list 
have  recently  entered  the  NFIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  com.munity. 

In  addition,  the  Director  of  the 
Federal  Emergency  Management  Agency 
has  identified  the  special  flood  hazard 
areas  in  some  of  these  coimnunities  by 
publishing  a  Flood  Hazard  Boundary 
Map  (FHBM)  or  Flood  Insurance  Rate 
Map  (FIRM).  The  date  of  the  flood  map, 
if  one  has  been  published,  is  indicated 
in  the  fourth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published.  Section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  42  U.S.C.  4012(a),  requires 
tlie  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 


that  notice  and  public  procedure  under 
5  U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

Nationa!  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Federal  Insurance  Administrator 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  i 
accordance  with  the  Rfigulatory 
Flexibility  Act,  5  U.  S.  C.  601  et  seq.. , 
because  the  rule  creates  no  additiona 
burden,  but  lists  those  communities 
eligible  for  the  sale  of  flood  insurant 

Regulatory  Impact  Analysis.  This  nJ 
is  not  a  major  rule  under  Executive 
Order  11291,  Federal  Regulation, 
February  17. 1981.  3  CFR.  1981  Cor 
p.  127.  No  regulatory  impact  anal 
has  been  prepared. 

Paperwork  Reduction  Act.  This  i 
does  not  involve  any  collection  i 
information  for  purposes  of  the 
Paperwork  Reduction  Act.  44^S.C. 
3501  et  seq.  //         / 

Executive  Order  12612,  Fajeralism. 
This  rule  involves  no  polici©i>.hat  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  OcUiber  26. 
1987.  3  CFR.  1987  Comp..  pi  252. 

Executive  Order  12778,  CiMjl  Justice 
Reform.  Tliis  rule  meets  the /^plicable 
standards  of  section  2(b)(2Vdf  Executive 
Order  12778.  October  25./991.  56  FR 
55195,  3  CFR,  1991  Comp..  p.  309. 

List  of  Subfects  in  44  CFR  Fart  64 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows:  ^ 

PART  64— {AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Audtority:  42  U.S.C.  4001  et  seq  , 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.,  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

§64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64  6  are  amended  as 
follows: 


State  and  location 


New  eligit)tes— Emergency  Program: 
Illinois: 

Gortiam,  Village  of  Jackson  County 


Community 
No. 


170954 


Effective  date  of  au- 
thorizatkxVcanceltation 
of  sale  of  flood  r<sur- 

ance  in  community 


August  2.  1993  January  26,A9T^. 


Current  effective  map 
date 


52020    Federal  Register  /  Vol.  58.  No.  192  /  Wednesday.  October  6,  1993  /  Rules  and  Regulations 


State  afxj  location 


Communrty 
No. 


Effective  date  of  au- 
ttwrizatiort/canceMaticn 
of  sale  o>  tKxxl  insur- 
ance in  cofnmunity 


Current  effective  map 
date 


J€K:kson  County  Unincorporated  Areas  

Tennessee:  Pittman  Center,  Town  of  Sevier  County  ... 

Iowa;  Moorland.  City  of  Webster  County 

Georgia:  Jasper,  City  of  Pickens  County 

New  Hampshire:  Eaol,  Town  of  Coos  County 

New  eligible — Regular  Program: 

lowa:  Pottawattamie  County  UnirKX>rporated  Areas  

Soutt)  Carolina:  Blufflon.  Town  of  Beaufort  County 

Missouri:  Grand  Falls  Plaza.  Town  of  Newton  County « 

Oklahoma:  Lahoma,  Town  of  Garliekj  County  

Reinstatements — Regular  Program: 

Nebraska:  Avoca,  Village  of  Cass  and  Otoe  Counties  . 


West  Virginia:  Jefferson  County  Unincorporated  Areas 


Withdrawal — Regular  Program: 

Minnesota  Lake  Shore,  City  of  Cass  County 


Regular  Program  Conversions 
Region  I 

Vermont  Jericho,  Town  of  Chittenden  County  


Region  11 

NewYortc 

Gates,  Town  of  Monroe  County 

Middtotown,  Town  of  Delaware  County 

Watenown,  City  of  Jefferson  County 

Watertown,  Town  of  Jefferson  County  

Region  lU 

Pennsylvania: 

Bettiletiem,  Township  of  Northampton  County  ... 

Delaware.  Township  of  Northumberland  County 
Swatara.  Townstiip  of  Daupliin  County  

Region  V 

Minnesota:  Chisago  County  Unincorporated  Areas 

Region  VI 
Oklahoma;  Lindsay.  City  of  Garvin  County 

Region  I 

CormectKufc  Berlin,  Town  of  Hartford  County  


Maine: 

Glenbum,  Town  of  Perx>bscot  County 
Guilford,  Town  of  Piscataquis  County 


Region  IN 

Pennsylvania:  Washington,  Township  of  Westmoreland  County 

Region  V 

Wisconsin:  Eau  Claire  County  Unincorporated  Areas  

Indiana; 

Broolt.  Town  of  hiewton  County 

Hamlet,  Town  of  Startle  County 

Hamitton,  Town  of  Steuben  County 

Remington,  Town  of  Jasper  County  , 


170927 
470378 
190784 
130375 
330206 

190232 
450251 
290904 
400294 

310247 


540065 


270062 


500037 


360416 
360209 
360354 
360355 


420980 

421010 
420398 


270682 
400245 
090022 


230106 
230117 


422196 


555552 

180180 
160241 
180080 
180101 


August  4.  1903  

August  24.  1993  

August  20,  1393  

August  27.  1993  

August  31,  1993  

Augusts,  1993  

August  24,  1993  

August  26, 1993  

August  27,  1993  

Aug.  3,  1979— Emerg.; 
Aug.  3,  1979— Reg.; 
May  17,  1989— 
Susp.;  August  20, 
1993— Rein. 

December  15,  1975 — 
Emerg.;  Octot>er  15, 
1980— Reg.;  OctotMr 
15, 1980— Susp.;  Oc- 
tober 24,  1980— 
Rein.;  August  2, 
1993— Susp.;  August 
30,  1993— Rein. 

November  11,  1976— 
Emerg.  June  22, 
1984— Reg.;  August 
3, 1993— With.. 


August  2,  1993,  Sus- 
pension WittHJrawn.. 


do 
do 
do 
do 

do 

do 
do 

.do 

do 


August  16.  1993.  Sus- 
pension WittKlrawn.. 


..do 
..do 

.do 

..do 

..do 
..do 
..do 
..do 


August  8.  1980. 
December  7, 1979 
October  29.  1976. 
April  11.  1975. 
JarHjary  17,  1975. 

April  4,  1983. 
December  18, 1986. 

September  27,  1991. 

September  18,  1986. 


August  2,  1993. 


iThe  Town  of  Grand  Falls  Plaza  has  adopted  Newton  County's  Fkxxl  Insurance  Study 
Insurance  Rate  Ms^  tor  flood  insurance  purposes. 


August  2. 1993. 


August  2,  1993. 
August  2,  1993. 
August  2.  1993. 
August  2,  1993. 


August  2,  1993. 

August  2,  1993. 
August  2,  1993. 

August  2,  1993. 

August  2,  1993. 

May  3. 1993. 

August  16.  1993. 
August  16,  1993. 

August  16.  1993. 

August  16.  1993. 

August  16,  1993. 
August  16,  1993. 
August  16,  1993. 
August  16,  1993. 


dated  April  17,  1985,  with  accompanying  Ftood 


) 
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Code  tor  readktg  itwd  colunvt  Emerg.— EmergetKy;  Reg.— flegutar;  Susp.— Suspension,  Rein.— Reinstatement 


(Catalog  of  Federal  Domestic  Assistance  Na 
83.100,  "Flood  Insurance.") 

Issued:  September  28, 1993. 
Donald  L.  Coliina, 

Acting  Administrator,  Federal  Insurance 
A  dministration. 

IFR  Doc.  93-24538  Filed  10-5-93;  8:45  am| 
BiUMO  ooot  ma-ti-r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart87 

[FCC  93-184] 

Metric  Conversion 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains 
corrections  to  the  final  rule  (FCC  93- 
184),  that  was  published  Wednesday. 
August  25. 1993  (58  FR  44892).  This 
rule  related  to  the  metric  conversion  of 
Federal  Communications  Commission 
regulations. 

EFFECTIVE  DATE:  September  24, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Wilson,  Office  of  Engineering  and 
Technology,  (202)  653-8138. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  rule  that  is  the  subject  of 
this  correction  was  released  by  the 
Federal  Communications  Commission 
on  May  7, 1993,  and  was  published  in 
the  Federal  Register  oi)  August  25. 
1993.  This  final  rule  contained  changes 
to  47  CFR  87.187  that  %vere  inaccurate 
on  August  25, 1993,  due  to  other 
changes  made  to  that  section  on  May  26, 
1993  (58  FR  30127). 

Need  Cor  Correction 

As  published,  the  final  rule  contains 
errors  that  are  misleading  and  are  in 
need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
August  25, 1993.  of  the  final  rule  (FCC 
93-184),  is  corrected  as  follows: 

$87,187    [Correctadl 

Paragraph  1.  On  page  44954,  in  the 
second  column,  in  amaodatory 
instruction  2.,  in  the  1st  Kne,  "(2)  and 
(at)"  tie  collected  to  reed  ~(bb)  and 
((te)". 

Pare.  2,  On  page  44954,  in  the  second 
column,  in  47  CFR  67.187.  the 


paragraf^  designation  "(z)"  is  corrected 
to  read  "(bb)". 

Para.  3.  On  page  44954  in  the  second 
column,  in  47  CFR  87.187.  the 
paragraph  designation  "(aa)"  is 
corrected  to  read  "(oc)". 

Federal  CommuDicatkxis  Conunission. 

WUliam  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  93-24337  Filed  10-5-93;  8:45  am) 

BRJJNQ  COM  «ni-Ot-ll 


DEPARTMENT  OF  TRANSPORTATION 

Natlonai  Highway  Traffic  Safety 
Administration 


49  CFR  Part  571 
(Docket  Na  80-«;  Notice  fl] 
mN2127-AE86 


r 


Federal  Motor  Vehicie  Safety 
Standardr,  Lamps,  Reflecthm  Devices, 
and  Associated  Equipment 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Final  rule;  response  to  petitions 
for  reconsideration. 

SUMMARY:  This  notice  responds  to 
petitions  for  reconsideration  of  the  final 
rule  published  on  December  10, 1992. 
establishing  a  visibility  ^ihancement 
scheme  for  large  trailers,  and  amends 
Standard  No.  108  pursuant  to  these 
petitions  and  to  Supplemental  Notices 
of  Proposed  Rulemaking  (SNFRMs)  that 
were  published  on  January  22,  and 
April  22, 1993.  In  response  to  the 
petitions  for  reconsideration.  Standard 
No.  108  is  amended  to  change  the 
mounting  height  of  conspicuity  material 
from  1.25  m  to  the  375  mm — 1525  mm 
range  originally  proposed,  to  reduce  the 
width  of  the  stripe  required  on  rear 
underride  guards  from  50  mm  to  38  mm, 
and  to  clarify  reqtiirements  relating  to 
horizontal  location  and  to  platform 
trailers  with  bulkheads  and  those 
without  underride  guards.  All  other 
petitions  are  denied.  In  response  to  the 
SNPRMs  the  final  rule  provides  that 
trailers  which  are  equipped  with  a 
conspicuity  treatment  conforming  to 
S5.7,  need  not  be  equipped  with  the 
reflex  reflectors  required  by  Table  1. 
Also,  the  rule  modifies  Figure  29's 
requirements  for  specific  intensity  per 
unit  area  values  for  retroreflective 
sheeting,  and  those  of  S5.7.2.1  for  reflex 
reflectors.  These  amendmmits  relieve  a 
regulatory  burden  on  manufecturers  of 
these  trailers. 


DATES:  The  final  rule  is  effective 
November  5, 1993. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Patrick  Boyd,  Office  of  Rulemaking 
(202-366-6346). 

SUPPLEMENTARY  INFORMATION: 

Background  of  This  Notice 

On  December  10. 1992.  NHTSA 
published  a  final  rule  amending  Federal 
Motor  Vehicle  Safety  Standards  No.  108 
Lamps,  Reflective  Devices  and 
Associated  Equipment  to  add  paragraph 
S5.7  Conspicuity  Systems.  The  rule 
(Notice  6.  57  FR  58406)  implemented  a 
notice  of  proposed  rulemaking  (NPRM) 
publisheo  on  December  4, 1991  (Notice 
4,  56  FR  63474).  Under  the  rule,  trailers 
manufactured  on  or  after  December  1. 
1993.  which  have  an  overall  width  of  80 
inches  or  more  and  a  GVWR  of  more 
than  10,000  pounds  (except  trailers 
manufactured  exclusively  for  use  as 
offices  or  dwellings),  must  be  equipped 
with  a  conspicuity  treatment  of  either 
retroreflective  sheeting  or  reflex 
reflectors. 

The  comments  responding  to  the 
NPRM  suggested  two  modifications  that 
appeared  merited,  but  could  not  be 
adopted  in  the  final  rule  because  they 
were  beyond  the  scope  of  the  proposaL 
On  January  22, 1993,  NHTSA  published 
a  supplemental  notice  of  proposed 
rulemaking  (SNPRM)  proposing  a 
modification  of  the  final  rule  to 
implement  those  comments  (Notice  7. 
58  FR  5699).  The  SNPRM  was 
republished  with  a  minor  modificatioa 
on  April  22, 1993  (Notice  7A,  58  21553). 

A  discussion  of  the  notices  follows. 

Petitions  for  Reconsideration  of  the 
December  1992  Rule 

Petitions  for  reconsideration  were 
received  from  the  American  Trucking 
Associations  (ATA),  the  Truck  Trailw 
Manufacturers  Association  (TTMA),  the 
Insurance  Institute  for  Highway  Safety 
(IIHS),  Advocates  for  Highway  and  Auto 
Safety  (Advocates),  and  S~A.  Heenan.  In 
response  to  issues  raised  by  the 
petitioners,  furtfaertomments  to  the 
docket  were  submitted  by  Paul  Olsen. 
Cn,  the  National  Association  of  Trailer 
Manufacturers  (NATM),  Hackney  and 
Sons,  and  United  Van  Lines.  Comments 
relating  to  issues  in  the  final  rale  were 
also  received  from  Mirage  Carriage 
Works,  Sundowner  Trailers  and  Wells 
Cargo. 

lihere  were  eight  principal  issues 
raised  by  the  petitions  for 
reconsideration,  which  are  discussed 
below. 
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1.  Color  or  Retroreflective  Sheeting 

The  final  rule  required  the  sides  and 
rear  of  a  trailer  to  be  marked  with 
retroreflective  sheeting  applied  in  red/ 
white  segments.  ATA  petitioned  that  the 
side  segments  be  entirely  in  white,  and 
presented  three  reasons  in  support. 

1.  Use  of  the  same  colorfs)  of  material 
on  both  the  side  and  rear  will^onfuse 
approaching  drivers.  NHTSA  disagrees. 
As  it  has  explained  previously,  the 
agency  does  not  consider  strips  of  white 
alone  to  be  sufficiently  distinct  from 
common  highway  markings.  Further, 
the  28  to  53  foot  length  of  the  side 
treatment  on  the  trailers  is  surely 
sufHciently  greater  than  the  8-foot 
continuous  rear  strip>e  to  distinguish  the 
side  from  the  rear  at  distances  calling 
for  a  driver  to  take  evasive  action. 
Typically,  the  rear  strip>e  will  be 
accompanied  by  underride  guard  and 
upper  comer  treatments  to  further 
distinguish  the  rear,  and  the  trailer  will 
be  equipped  with  distinctive  clearance 
and  identification  lamps  as  well.  For 
those  reasons,  NHTSA  concludes  that 
the  requirement  for  red/white  markings 
on  both  the  side  and  rear  will  not 
confuse  drivers. 

2.  Red  reflectors  on  the  fit)nt  sides  of 
trailers  are  prohibited  by  Federal  Motor 
Carrier  Safety  Regulation  49  CFR 
393.26.  This  is  incorrect.  The  Motor 
Carrier  Safety  Regulation  only  prohibits 
red  lamps  and  reflectors  on  the  fttjnt  of 
motor  vehicles,  and  does  not  prohibit  a 
red  conspicuity  treatment  on  the  side  of 
the  trailer  at  the  front. 

3.  Red  side  conspicuity  material  is 
prohibited  by  the  State  of  New  Jersey. 
NHTSA  has  discussed  this  matter  with 
appropriate  motor  vehicle  agency 
officials  in  New  Jersey,  and  has  found 
that  there  is  no  practical  impediment  to 
implementation  of  the  red/white 
scheme  in  that  State.  Although  the 
motor  vehicle  code  may  be  interpreted 
as  prohibiting  a  red/white  color  scheme, 
the  State's  policy  is,  in  fact,  to  allow 
retrofit  of  trailers  with  the  Federal 
conspicuity  treatment.  With  respect  to 
new  trailers,  effective  December  1, 1993, 
the  issue  is  moot.  Under  the  preemption 
provisions  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act,  no  State  will 
be  able  to  maintain  in  effect  any  law 
that  might  prohibit  an  affected  trailer 
manufacturer  from  complying  with  the 
conspicuity  treatment  specified  in  S5.7. 

For  the  reasons  given  above,  NHTSA 
denies  the  petition  by  ATA  for 
reconsideration  of  the  color 
requirements  for  conspicuity  materials. 

2.  Configuration  of  Retroreflective 
Materials 

UHS  and  Advocates  petitioned  for  a 
larger  amount  of  retroreflective  material 


to  be  applied  to  the  trailer  sides.  In 
addition,  ATA  and  TTMA  petitioned  for 
elimination  of  requirements  for  material 
to  be  applied  to  rear  underride  guards 
and  to  bulkheads  of  platform  trailers. 
These  two  {>etitioners  also  asked  for 
clarification  of  the  height  and  slant 
requirements  for  the  "horizontal"  side 
strips.  Finally.  TTMA  asked  that  side 
curtain  trailers  be  excluded  bom  the 
consmcuity  requirements. 

1.  The  side  perimeter  should  be 
outlined  in  full.  It  is  the  belief  of  IIHS 
and  Advocates  that  motor  vehicle  safety 
would  be  enhanced  with  full  side 
outlining,  greatly  exceeding  the  partial 
side  outlining  of  Ahemative  2  of  the 
NPRM.  NHTSA  agrees  that  it  is  true  that 
adding  more  material  increases  the  light 
return  and  the  sight  threshold  distance. 
However,  it  also  adds  to  costs  imposed 
upon  the  manufacturer  which  may  be 
expected  to  be  passed  on  to  the 
consumer.  The  final  rule  expresses 
NHTSA 's  conclusion  that  enhancement 
of  side  conspicuity  is  adequately 
addressed  by  requiring  only  a  broken 
single  stripe  of  material.  This  is 
consistent  with  UMTRI's  research 
findings  that  a  single  broken  side  stripe 
provided  adequate  sight  distance  for  the 
side.  NHTSA  also  believes  that  the 
reduction  in  the  amount  of  material 
required  hom  that  which  was  proposed 
will  encourage  voluntary  retrofitting  of 
trailers  not  subject  to  the  final  rule, 
resulting  in  an  even  greater  safety 
benefit  on  the  nation's  highways. 
Therefore,  NHTSA  is  denying  the 
petitions  by  UHS  and  Advocates  oif  this 
issue.  ' 

2.  Rear  underride  guards  should  be 
excluded  &t)m  conspicuity  treatment. 
The  petitions  for  elimination  of  the 
treatment  of  underride  guards  were 
posited  on  the  arguments  that  not  all 
trailers  are  equipped  with  them,  and 
those  that  are  in  place  are  susceptible  to 
damage.  These  issues  were  considered 
thoroughly  in  the  development  of  the 
final  rule.  NHTSA  anticipates  that  some 
underride  guards  will  degrade  in  service 
but  that  this  represents  only  a  minority, 
and  does  not  provide  a  reason  for  not 
applying  the  material  in  the  first 
instance.  There  are  simple  steps  that 
manufacturers  can  take  to  protect  the 
material,  such  as  mounting  it  in  the 
inside  of  a  steel  channel  bumper  or 

£  lacing  small  metal  beads  above  and 
slow  the  bumper  stripe.  Thus.  NHTSA 
denies  the  petitions  for  excluding  the 
underride  guards.  However,  the  agency 
is  amending  Standard  No.  108  to  allow 
a  minimum  width  of  38  mm  rather  than 
50  mm  to  facilitate  protective  designs 
and  to  encourage  retrofit  of  existing 
trailers  that  may  have  underride  guards 
narrower  than  50  mm. 


3.  Platform  trailers  with  bulkheads 
and  side  curtain  trailers  should  be 
excluded  from  conspicuity  markings.  As 
for  exclusion  of  platform  trailers  with 
bulkheads,  NHTSA  considered  this 
possibility  as  well  in  formulation  of  the 
final  rule.  The  agency  does  not  agree 
with  the  argument  of  some  petitioners 
that  motorists  approaching  from  the  rear 
will  be  confused  by  an  image  in  which 
conspicuity  treatment  on  the  bulkhead 
is  about  40  feet  ahead  of  the  treatment 
of  the  rest  of  the  rear.  The  slight 
foreshortening  of  the  upper  white 
stripes  may  produce  a  slightly  shorter  " 
image  than  that  of  a  van  trailer  of 
similar  height,  but  the  image  will  still 
create  a  partial  outline  whose  perceived 
rate  of  change  of  size  will  provide  a  cue 
aiding -judgment  of  closing  speed. 
Therefbre,  the  agency  denies  the 
petitions  to  exclude  platform  trailers 
with  bulkheads  from  the  conspicuity 
requirements.  However,  NHTSA  is 
amending  S5.7.1.4.1  to  clarify  that 
Element  2  of  the  rear  marking  is  not 
required  for  container  chassis  or 
platform  trailers  without  bulkheads,  and 
that  Element  3  of  the  rear  marking  is  not 
required  for  trailers  without  underride 
protection  devices. 

NHTSA  has  also  considered 
previously  the  question  of  side  curtain 
trailers,  and  decided  that  an  exclusion 
was  not  called  for;  the  material  may  be 
placed  on  the  frame  if  necessary. 
TTMA's  petition  on  this  issue  is  denied. 

4.  The  mounting  height  for 
conspicuity  materials  is  excessively 
restrictive.  Several  petitioners  were 
concerned  with  the  mounting  height  for 
conspicuity  materials  that  was  adopted 
by  the  final  rule.  The  NPRM  had 
proposed  a  range  from  15  to  60  inches 
above  the  road  surface,  while  the  final 
rule  was  much  narrower,  specifying  as 
close  to  1.25  m  as  practicable.  With  this 
change,  NHTSA  meant  to  increase 
flexibility  and  to  avoid  the  need  for 
exceptions  for  classes  of  trailers. 
However,  it  has  been  brought  to 
NHTSA 's  attention  that  the  lower  body 
surfaces  of  beverage  trailers,  drop  side 
moving  van  trailers,  and  large  non- 
commercial utility  and  livestock  trailers 
are  closer  to  the  ground  than  those  of 
van  and  platform  trailers.  Although  it 
would  be  practicable  to  place  the 
conspicuity  treatment  at  the  1.25  m 
height  adopted  in  the  final  rule, 
manufacturers  and  users  would  like  to 
locate  the  conspicuity  treatment  to 
follow  the  lower  body  profile  to 
maximize  advertising  space  and  to 
improve  aesthetics.  NHTSA  has 
carefully  considered  these  petitions. 
There  is  no  practical  efliect  on  light 
entrance  angles  and  the  agency  does  not 
believe  that  there  are  any  safety  reasons 
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mitigating  against  allowing  the 
mounting  hetgbt  range  originally 
proposed.  Accordingly.  NHTSA  grants 
the  petitions  for  reconsideration  of  the 
mounting  height  of  1^  m  and  is 
adopting  the  metric  equivalent  of  the  15 
to  60  inches  originally  proposed.  The 
modified  mounting  height  is  "as  close  to 
375  mm  to  1525  mm  as  practicable." 

5.  "Horizontal"  needs  to  be  defined. 
Retroreflective  sheeting  is  to  be 
mounted  horizontally,  and  TTMA  asked 
for  a  definition  of  "horizontal."  The 
word  is  intended  to  be  descriptive 
rather  than  to  connote  a  specific 
geometric  tolerance,  in  other  words,  as 
horizontal  as  practicable.  The  structure 
of  the  side  of  a  trailer  is  generally 
horizmtaL  The  natural  placement  (^ 
jsihpes  would  be  parallel  to  the  floor  of 
a  solid-sided  trailer  and  on  the  most 
horizontal  member  of  an  open  sided 
trailer.  To  forestall  a  possible  spate  of 
inconsequentiality  petitions  on  the 
point.  NHTSA  is  amending  the 
requirement  to  read  "as  horizontal  as 
practicable." 

3.  Exclusion  of  Trailers  With  GVWRs 
Less  Than  26J0OO  lbs 

Petitions  on  this  issue  arrived  too  late 
to  be  considered  as  petitions  for 
reconsideration,  and,  in  accordance 
with  agency  procedures,  have  been 
considered  as  petitions  for  rulemaking. 
Petitions  were  received  from  NATM, 
Mirage  Carriage  Works,  Sundowner 
Trailers,  and  Wells  Cargo.  They 
requested  exclusion  of  trailers  with 
GVWRs  less  than  26.000  pounds  from 
this  requirement  on  the  basis  that  such 
vehicles  do  not  experience  the  types  of 
accidents  associated  with  heavier 
commercial  trailers. 

NHTSA  disagrees  with  this  argument. 
Trailers  of  this  size  are  expected  to  be 
used  on  rural  roads  and  in  local  delivery 
service  where  backing  across  roads  and 
making  U  turns  are  common,  and  where 
enhanced  con^icuity  will  assist  in 
accident  avoidance  maneuvers 
conducted  by  approaching  drivers.  The 
petitions  for  rulemaking  are  therefore 
denied 

.  Brightness 

UHS  petitioned  for  an  increase  in  the 
required  brightness  of  retroreflective 
sheeting.  S^.  Heenan  asked  for  a 
change  in  the  way  the  standard  specifies 
the  brightness  of  reflex  reflectors. 

1.  R^roreflective  sheeting  should  be 
brighter.  According  to  IIHS,  the  UMTRI 
study  of  appropriate  specifications  for 
material  brijgbtness  is  flawed  because  it 
did  not  incorporate  correction  factors 
for  dirty  windshields  and  headlamps, 
and  the  presmca  of  rain  md  fog.  h  cited 
conversations  with  Paul  Olsen,  the 


^ 


principal  investigator  of  the  UMTRI 
study,  in  confirmation  of  its  comments. 
However,  Mr.  Olsen  disagreed,  in 
written  comments  to  the  docket,  with 
the  IIHS'  characterization  of  his  views. 
Mr.  Olsen  had  recognized  these  factors 
but  did  not  represent  them  explicitly 
because  there  were  no  accepted 
correction  factors  based  on  nard  data. 
Instead,  he  used  pessimistic  levels  of 
the  factors  which  were  quantified  by 
data  in  order  to  create  a  reasonable 
worst  case  which  included  the 
combined  effect  of  several  detrimental 
factors.  He  assumed  for  the  UMTRI 
recommendation  that  the  conspicuity 
material  was  10  years  old,  and  dirty  to 
the  point  of  a  70  percent  loss  of 
brightness,  that  the  treated  trailer  was 
turned  30  degrees  from  the  approaching 
vehicle,  that  the  approaching  vehicle 
was  a  truck,  that  the  driver  had  a  worse 
reaction  time  than  the  95th  percentile, 
and  that  the  roadway  was  wet  (adding 
to  the  stopping  distance,  which,  under 
ordinary  circumstances,  is  already 
greater  for  a  truck  than  for  a  passenger 
car).  These  factors  resuhed  in  a 
recommendation  which  Mr.  Olsen 
characterized  as  "very  conservative."  As 
NHTSA  stated  in  the  preamble  to  the 
NPRM,  the  brightness  values  are  four 
times  greater  than  the  minimum 
bri^tness  that  UMTRI  measured  as 
adequate  imder  good  conditions,  for  the 
purpose  of  accommodating  weather, 
dirt,  and  other  deleterious  effiects. 

A  report  has  been  written  by  Tansley 
and  Petrusic  of  Carleton  University, 
Canada,  that  also  criticizes  the 
brightness  values  adopted  by  the 
agency.  NHTSA's  specification  is  based 
on  UMTRI's  recommendation  for  a  740- 
foot  stopping-sight  distance  (SSD)  to 
allow  for  the  worst  case  situation  of  a 
truck  traveling  70  mph  on  a  wet  road. 
The  Canadian  report  uses  the  measure 
of  decision-sight  distance  PSD)  at  60 
mph  to  conclude  that  the  conspicuity 
treatmffiit  should  be  visible  at  not  less 
than  1150  feet  (or,  at  70  mph,  not  less 
than  1400  feet). 

Both  DSD  and  SSD  are  criteria 
developed  by  the  American  Association 
of  State  Highway  and  Transportation 
Officials  (AASHTO)  for  the  design  of 
highway  signs.  DSD  was  developed  for 
situaticms  in  which  it  is  undesirable  for 
drivers  to  stop,  such  as  at  construction 
zones  incorporating  lane  closures.  DSD 
allows  time  for  the  driver  to  evaluate  the 
problem,  find  a  gap  in  adjacent  traffic, 
adjust  speed,  and  merge  into  another 
lane.  The  distances  dictated  by  DSD  are 
considerably  longer  than  those  required 
by  SSD  because  of  the  potential 
complexity  of  the  merge  maneuver.  SSD 
is  appropriate  for  a  situation  in  whidh 
a  driver  must  stop  for  a  tmdk  blocking 


the  road  ahead.  NHTSA  believes  that 
the  SSD  criteria  employed  by  UMTRI 
were  the  appropriate  basis  for 
determining  the  material  brightness 
requisite  for  safety.  The  effectiveness  of 
conspicuity  treatments  tested  in  the 
Vector  study  do  not  import  DSD  as  the 
regu  Iatory\aiterion.  jtog|^ir 
effect!  veneJi!>  l8-ClJU&i!!!e'ulwith 
expectations  based  on  SSD. 

For  the  reason  discussed  above, 
NHTSA  denies  the  IIHS  petition  for  a 
reconsideration  of  the  brightness 
requirements. 

2.  Brightness  of  reflex  reflectors 
should  be  determined  in  a  different 
manner.  The  second  brightness  issue 
was  raised  by  S.A.  Heenan,  of  Cortina 
Tool  and  Molding  Co.,  a  manufacturer 
of  reflex  reflectors.  Mr.  Heenan  asked 
that  brightness  be  rated  in  light  return 
per  length  of  reflector  grouping  (with 
the  manufacturer  specifying  the 
grouping  details]  rather  than  in  lij^t 
return  per  reflector  with  a  maximitm 
reflector  spacing. 

The  final  rule  for  the  reflex  reflector 
option  specified  reflectors  consistent 
with  the  requirements  of  Standard  No. 
108  (SAE  I594f)  except  for  enhanced 
performance  at  greater  light  entrance 
angles.  The  maximum  spacing  between 
reflectors  within  a  grouping  (analogous 
to  a  color  segment  length  of  sheeting 
material)  is  100  mm  so  &mt  a  reflex 
reflector  array  will  produce  the  same 
minimum  light  return  as  that  required 
for  sheeting  material,  and  will  create  a 
similar  appearance  at  night.  Mr. 
Heenan.  however,  believes  that  the  100 
mm  spacing  is  too  restrictive  and  that 
the  same  light  return  per  length  of  array 
could  be  achieved  by  different 
combinations  of  brightness  and  spacing. 
He  also  argues  that  his  customers,  who 
may  not  be  comfortable  with  the  metric 
system,  will  be  burdened  if  mounting  an 
integer  number  of  reflectors  per  foot 
does  not  corre^ond  to  the  minimum 
requirement. 

NHTSA  agrees  with  Mr.  Heenan  that 
different  combinations  of  brightness  and 
spacing  will  produce  an  equivalent 
image  at  night  as  long  as  the  reflector 
spacing  is  not  too  great  However, 
allowing  a  manufacturer  to  choose  any 
design  spacing  up  to  150  mm  would 
require  new  compliance  marks  to 
indicate  the  design  spacing.  While 
NHTSA  has  considered  adding  another 
compliance  option,  it  believes  that 
Standard  No.  108  already  provides 
sufficient  flexibility  in  this  area. 
Standard  No.  108  contains  a  dual  set  of 
requirements  to  accommodate  both 
reflex  reflectors  and  sheeting  material, 
and  NHTSA  does  not  consider  it 
desirable  to  add  more  complexity.  Since 
reflex  refelectors  capable  of  meeting  the 
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existing  requirements  are  expected  to  be 
about  2  inches  square  in  size,  mounting 
\thero  at  intervals  not  greater  than  100 
mm  does  not  seem  to  be  burdensome 
enough  to  justify  allowing  a  second 
reflector  option  that  would  create  a  new 
marking  system. 

If  trailer  manufacturers  are 
uncomfortable  with  the  metric  system, 
they  may  choose  to  mount  reflectors  at 
intervals  of  3' Visths  inches  with  the 
same  result.  It  is  impossible  to  avoid 
requirements  that  do  not  translate  into 
even  feet  when  the  Departmental  policy 
is  to  use  metric  units  as  primary  units. 

For  the  foregoing  reasons,  Mr. 
Heenan's  petition  for  reconsideration  of 
the  spacing  of  reflex  reflectors  is  denied. 

5.  Application  to  Trucks 

UHS  petitioned  that  the  applicability 
of  the  conspicuity  system  requirements 
in  S5.7  be  extended  to  trucks  and  truck 
tractors.  It  cited  accident  statistics  in 
support  of  its  request.  Because  the 
NPRM  and  final  rule  did  not  include 
trucks  and  truck  tractors,  NHTSA 
cannot  at  this  time  proceed  to  amend 
the  final  rule  to  include  these  categories 
of  vehicles  without  contravening  the 
Administrative  Procedure  Act  which 
requires  adequate  notice  of  rulemaking 
actions.  Therefore,  the  UHS  petition  is 
denied.  However.  NHTSA  considers 
that  this  is  an  appropriate  candidate  for 
study  and  possible  hiture  action  on 
enhancing  the  visibility  of  trucks  and 
truck  tractors,  and  will  review  the  data 
available,  including  the  data  submitted 
by  UHS. 

6.  Benefit  Computations 

Without  requesting  reconsideration  of 
the  rule  on  the  basis  of  its  comment, 
IIHS  faulted  NHTSA  for  not  considering 
medical  cost  savings  as  a  direct  benefit 
as  the  agency  had  done  with  property 
damage  savings. 

Typically,  NHTSA  has  prescribed 
only  property  damage  savings  (and 
,  sometimes  travel  delay  savings)  as  a 
direct  balance  against  regulatory  costs. 
However,  NHTSA  explicitly  considers 
medical  expenses  as  well  as  other 
economic  losses  caused  by  injury  and 
death  in  determining  the  appropriate 
societal  cost  to  prevent  "equivalent 
fatalities."  This  policy  has  the  ^ect  of 
lumping  medical  costs  (which  may  be  as 
quantifiable  as  property  damage  costs) 
with  more  ambiguous  "soft"  costs  such 
as  lost  market  and  household 
productivity.  The  resuhs  of  NHTSA 's 
calculations  of  a  rule's  "cost  per 
equivalent  fatality  prevented"  are 
presented  (with  appropriate  comments 
and  discussion)  in  its  regulatory 
evaluations.  These  values  are  not 
discussed  in  the  preambles  to  the 


agency's  rules  because,  without  a  fairly 
extensive  clarifying  discussion,  a 
straightforward  presentation  of  the 
values  can  mislead  readers  into 
believing  that  the  agency  places  an 
absolute  dollar  value  on  human  life. 

7.  Procedura]  Correctness  of  Final  Rule 

Advocates  petitioned  for 
reconsideration  of  the  final  rule  on  the 
basis  that  the  agency  combined 
elements  of  Alternative  1  and 
Alternative  2  rather  than  choosing  one 
of  them.  It  specifically  objected  to  the 
eUmination  of  the  side  outlining 
elements  of  Alternative  2.  It  also 
claimed  that  there  is  insufficient 
"evidence"  in  the  rulemaking  record  to 
support  the  final  rule  because  "the 
regulatory  decision  ignores  the  favorable 
findings  of  the  earlier  Vector  Enterprises 
study  on  the  benefits  of  perimeter 
delineation  of  van-type  trailer  sides  and 
instead  bases  its  final  rule  on  the 
insufficient  research  effort"  of  UMTRI. 

Advocates'  petition  is  denied.  The 
NPRM  provided  an  adequate 
opportunity  for  comment  on  trailer 
marking  requirements  and  it  was  a 
logical  outgrowth  of  the  proposal  for 
NHTSA  to  fashion  a  final  rule 
combining  elements  of  both  the  marking 
schemes  for  which  comment  was 
sought.  Although  Vector  suggested  full 
outlining  of  the  sides  with  4-inch  tape, 
its  actutd  study  was  conducted  using  2- 
inch  tape  and  a  single  side  stripe, 
without  outlining  the  side  perimeter. 
The  only  "findings"  by  Vector  are  those 
using  this  treatment,  essentially  the 
treatment  that  NHTSA  adopted. 

8.  Use  of  Reflex  Reflectors  in 
Conspicuity  Treatments 

Advocates  complained  of  the  option 
in  the  final  rule  that  allows  use  of  refiex 
reflectors  to  provide  conspicuity 
treatment.  It  claims  that  "reflex 
reflectors  will  be  prone  to  much  more 
rapid  degradation  from  damage  and 
obsciUBtion  by  road  grime,  snow,  and 
ice  than  reflective  sheeting." 

Although  hard  plastic  reflectors  have 
less  impact  resistance  than  sheeting 
material,  NHTSA  has  no  reason  to 
believe  that  they  are  any  more  subject  to 
being  obscured  by  dirt  or  weather  than 
sheeting  material.  Reflex  reflectors  can 
provide  the  same  essential  safety 
function  as  retroreflective  sheeting,  and 
they  have  been  used  as  motor  vehicle  / 
equipment  for  at  least  50  years.  /' 

Advocates  also  claimed  that 
conspicuity  treatments  using  reflectors 
create  an  image  less  recognizable  as  a 
trailer  than  treatments  using  sheeting 
material.  It  quotes  the  UMTRI  report  in 
support  of  this  argument.  However,  after 
reviewing  this  argument  and  the  UMTRI 


report.  NHTSA  notes  that  the  UMTRI 
discussion  cited  by  Advocates  relates  to 
conspicuity  patterns,  not  devices.  There 
were  no  reflex  reflectors  used  in  this 
aspect  of  the  study,  and  UMTRI  simply 
used  the  words  "  reflex  reflectors"  as  a 
shorthand  expression  for  certain 
extremely  discontinuous  patterns  of 
sheeting  material  shaped  like  dots. 

NHTSA  therefore  finds  no  basis  for 
granting  the  petition  for  reconsideration 
of  the  use  of  reflex  reflectors  as  an 
alternative  to  retroreflective  sheeting, 
and  denies  the  petition. 

The  SNPRMs 

Comments  were  received  fitim  ATA, 
TTMA,  IIHS,  Advocates,  3M.  Reflexite, 
Grote,  and  Truck  Safety  Equipment 
Institute  (TSEI). 

1.  Performance  of  Retroreflectiye 
Sheeting 

Brightness  of  retroreflective  material 
is  expressed  in  "specific  intensity  per 
unit  area"  or  "SLA".  SIA  is  specified  in 
Standard  Nd.  108's  Figure  29  at 
observation  angles  of  0.2  degree  and  0.5 
degree,  and  light  entrance  angles  of  -4 
degrees  and  30  degrees.  Several 
commenters.  including  3M,  TSEI  and 
Peterson  Manufacturing,  voiced  a  need 
for  values  at  an  entrance  angle  of  45 
degrees.  The  value  suggested  was  60.  as 
contained  in  SAE  J1967.  This  appeared 
to  be  based  upon  the  characteristics  of 
the  retroreflective  material  used  in  the 
Vector  study  (see  Notice  4.  the  NPRM. 
for  a  discussion  of  the  study).  The 
SNPRMs  proposed  that  Figure  29  be 
amended  to  add  a  value  of  60  at  an 
entrance  angle  of  45  degrees  and  an 
observation  angle  of  0.2  degree  for 
DOT-C2  white  retroreflective  material. 
An  appropriate  value  was  also  proposed 
for  0.5  degree,  as  were  values  for  red 
retroreflective  materials.  The  proposal 
extended  to  DOT-C3  and  DOT-C4 
materials  as  well. 

Stimsonite  commented  to  the  NPRM 
that  the  ratio  of  red  to  white  brightness 
of  retr^s^ectiWjpaterial  is  constant  for 
changes  ih-eb^erviition  angle.  This 
means  that  the  value  of  10  SIA  adopted 
for  DOT-C2  re^Vaterial  at  0.5  degree 
and  entranee^angles  of  -  4  degrees  and 
30  degrees  should  be  15.  and  not  10  as 
adopted.  NHTSA  proposed  an 
appropriate  amendment  of  Figure  29  to 
ensure  consistency. 

The  intent  of  the  conspicuity  rule  is 
to  require  the  same  light  return  from 
reflex  reflector  conspicuity  systems  as 
required  from  systems  of  retroreflective 
material.  Thus,  the  agency  proposed 
corresponding  changes  to  S5. 7. 2.1(b) 
and  (c)  to  establish  values  at  45  degrees 
for  red  and  white  reflex  reflectors.  The 
value  of  75  millicandelas/lux  at  a  light 
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entrance  angle  of  45  degrees  for  red 
reflex  reflectors  and  the  value  of  300 
millicandelas/lux  for  white  reflex 
reflectors  at  the  same  angle  creates  the 
same  light  return  from  three  reflex 
reflectors  as  was  proposed  for  300  mm 
of  50  mm  wide  sheeting  material  at  a 
light  entrance  angle  of  45  degrees.  After 
the  publication  of  the  January  SNPRM, 
a  caller  brought  to  NHTSA's  attention 
that  the  agency  had  failed  to  include 
reflex  reflectors,  and  the  SNPRM  was 
republished  in  April  to  include  them. 

The  commenters  supported  the 
proposal,  and  S5.7  is  amended  as 
proposed,  for  the  reasons  stated  above. 

2.  Redundancy  of  Reflex  Reflectors 

I  [  Some  commenters  to  the  NPRM  stated 
Uiat  the  requirements  for  conspicuity 
materials  obviate  the  need  for  some 
existing  lamps  and  reflectors.  UPS  asked 
that  clearance  lamps  be  eliminated, 
while  TTMA  requested  the  elimination 
of  identification  lamps  and  reflex 
reflectors  for  trailers  equipped  with 
conspicuity  treatment.  The  American 
Petroleum  Institute  suggested  adding 
side  marker  lamps  as  well  to  the  list  of 
the  items  to  be  eliminated.  On  the  other 
hand,  Trucklite  and  Grote  opposed 
elimination  of  any  lamps  and  reflectors, 
believing  that  each  has  a  safety  function 
to  perform. 

The  agency  did  not  propose 
elimination  of  identification,  clearance, 
or  marker  lamps  for  trailers  equipped 
with  conspicuity  materials.  The 
conspicuity  treatment  is  intended  to 
augment  lighting  devices,  not  substitute 
for  them.  Trucklite  pointed  out  that, 
even  granting  the  benefits  of  conspicuity 
treatment,  safety  depends  on  the  light 
output  of  lamps  in  extreme  weather 
conditions,  when  the  trailer  is  dirtier 
than  normal,  or  when  the  headlamps  of 
an  approaching  vehicle  are  faulty. 

However,  the  agency  believed  there 
could  be  some  duplication  of  safety 
mission  between  the  reflex  reflectors 
required  by  the  standard  and  the 
conspicuity  treatment  required  by 
paragraph  85. 7.  Table  I  of  Standard  No. 
108  requires  that  large  trailers  be 
equipped  with  2  amber  reflex  reflectors 
located  at  the  side  front,  2  red  reflex 
reflectors  located  at  the  side  rear,  and  2 
red  reflex  reflectors  on  the  rear.  If  the 
overall  length  of  the  trailer  is  30  feet  or 
more,  intermediate  side  reflex  reflectors, 
amber  in  color,  must  be  added.  Under 
Table  n,  reflex  reflectors  may  be 
mounted  at  any  height  between  15  and 
60  inches.  Thus,  rear  and  side  reflex 
reflectors  could  be  considered 
redundant,  even  though  amber  reflex 
reflectors  on  the  front  and  midpoint  of 
large  trailers  would  be  replaced  with  red 
conspicuity  treatment. 


NHTSA  therefore  proposed  that  new 
trailers  manufactured  with  a 
conspicuity  treatment  that  meets  S5.7 
need  not  be  equipped  wjth  reflex 
reflectors  as  required  by  Table  I.  The 
agency  asked  for  comments  on  whether 
this  proposed  change  should  apply  only 
to  vehicles  whose  conspicuity  treatment 
consists  entirely  of  reflex  reflectors. 

ATA,  TTMA,  3M  and  Reflexite 
supported  the  proposal.  In  response  to 
NHTSA's  question,  Grote  and  TSH 
commented  that  the  option  should  be 
restricted  to  trailers  equipped  with  a 
conspicuity  treatment  consisting  of 
reflex  reflectors.  The  weathering 
capability  of  sheeting,  according  to 
these  commenters,  is  unknown.  Further, 
damage  to  sheeting  could  go  unnoticed 
while  damage  to  reflex  reflectors  is 
obvious.  Therefore,  maintaining  dual 
conspicuity  systems  is  in  the  interests  of 
safety.  However,  3M,  a  principal 
manufacturer  of  sheeting  material,  cited 
the  material's  durability  and  impact 
resistance.  ATA  pointed  out  that  many 
of  the  reflectors  are  only  stamped  discs 
of  sheeting  material. 

NHTSA  does  not  agree  with 
comments  that  question  the  durability 
of  retroreflective  sheeting.  Research 
performed  by  UMTRI  confirms  its  long 
term  performance.  Standard  No.  108 
incorporates  contemporary  industry 
standards  for  both  retroreflective 
sheeting  and  reflex  reflectors  as  the 
basis  for  the  minimiun  Federal 
standards  for  these  products.  The 
standards  diffier  in  test  methods,  such  as 
the  weathering  tests  which  call  for  3- 
years  outdoor  exposure  of  reflex 
reflector  plastics,  but  2200  hours  of 
accelerated  weathering  of  sheeting 
material  using  a  carbon-arc  lamp. 
However,  there  appear  to  be  no  safety 
reasons  to  prefer  one  test  method  over 
the  other  when  both  products  deliver 
the  essential  performance  of 
retroreflection  and  reasonable 
durability. 

Advocates  also  disagreed  with  the 
proposal,  citing  lack  of  research  on  the 
functional  relationship  between 
reflectors  and  conspicuity  material. 
NHTSA  believes  that  research  is 
unnecessary  to  demonstrate  the 
relationship.  Reasonably,  when  two  or 
three  reflect  reflectors  (or  small  discs  of 
sheeting  material)  are  placed  adjacent  to 
a  conspicuity  array  reflecting  at  least  20 
times  the  light,  their  images  become 
insignificant  additions  to  the  large  array. 

NHTSA  has  therefore  concluded  that 
trailer  manufacturers  using  either  reflex 
reflectors  or  retroreflective  sheeting  for 
their  conspicuity  treatment  ought  not  to 
be  required  to  provide  as  well  the  reflex 
reflectors  required  by  Standard  No.  108, 


and  is  amending  Standard  No.  108  to  so 
provide. 

MiKcIlaneous  lames 

Reflexite  suggested  adding  a 
brightness  specification  at  an 
observation  angle  of  0.1  degree  in 
addition  to  the  0.2  and  0.5  degrees 
specified  in  the  final  rule.  NHTSA  does 
not  beheve  that  this  is  required  for 
safety.  At  the  740  foot  viewing  distance 
cited  in  the  UMTRI  study  on  brightness, 
the  observation  angle  for  the  typical  car 
headlamp  height  and  driver  eye  height 
is  greater  than  0.14  degree.  Thus,  any 
increased  brightness  at  less  than  0.14 
degree  would  not  even  be  visible  to  the 
typical  driver  at  what  NHTSA  considers 
to  be  an  adequately  far  distance. 

ATA  suggested  that  the  agency  use 
SAE  J1967  rather  than  ASTM  D  4956- 
90  to  specify  the  qualities  of 
retroreflective  sheeting  because  it 
includes  an  immersion  test  using  car 
wash  detergent,  and  diesel  and  another 
reference  fuel.  NHTSA  will  consider 
this  comment  as  a  suggestion  for  future 
rulemaking  to  incorporate  the  fluid 
resistance  test  of  SAE  J1967.  However, 
an  UMTRI  study  sponsored  by  NHTSA 
demonstrated  that  retroreflective 
sheeting  commonly  used  on  trucks 
withstood  road  exposure,  specifically 
including  chemicals  used  in  washing 
trudct. 

The  agency  has  received  questions 
regarding  the  applicability  of  the 
conspicuity  requirement  to 
remanufactured  trailers.  As  a  general 
rule,  remanufactured  trailers  must 
comply  with  the  same  FMVSS  as  new 
trailers,  imless  it  meets  the  exceptions 
provided  by  49  CFR  571.7(e). 

EfiisctiTe  Date 

The  effective  date  of  the  amendments 
to  Standard  No.  108  ejected  by  this 
notice  is  November  5, 1993.  On  March 
2, 1993.  NHTSA  changed  the  effective 
date  when  the  amendments  of  December 
10. 1992,  v«rill  be  added  to  the  text  of  the 
standard  as  it  appears  in  the  Code  of 
Federal  Regulations  (Notice  6A,  58  FR 
11974).  This  change  had  no  substantive 
effiect  since  paragraph  55. 7  containing 
substantive  requirements  for 
conspicuity  treatments  retained  the 
originally  stated  date  of  December  1. 
1993,  for  mandatory  compliance  with 
the  requirements.  Because  December  1, 
1993,  is  the  general  effective  date  for  the 
conspicuity  requirements  of  S5.7  that 
are  modified  herein  in  a  manner  that 
relieves  a  restriction  upon 
manufacturers,  it  is  found  for  good 
cause  shown  that  an  effective  date 
earlier  than  180  days  after  issuance  of 
this  final  rule  is  in  the  public  interest 
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Rulemaking  ABaljMS 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Reffilatory 
Policies  and  Procedures 

NHTSA  has  considered  the  impacts  of 
this  rulemaking  action  and  has 
determined  that  it  is  not  maior  mthin 
the  meaning  of  Executive  Order  12291 
"Federal  Regulation."  nor  is  it 
significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  regulatory  impacts  of 
this  notice  are  so  minimal  that 
preparation  of  a  full  regulatory 
evaluation  is  not  warranted.  NHTSA 
estimates  that  the  potential  cost  savings 
that  could  be  realized  by  elimination  of 
superfluous  reflect  reflectors  will  be  a 
total  of  $1.7  million  a  year.  A  Regulatory 
Evaluation  was  prepared  for  the  original 
final  rule  regarding  conspicuity  and  is 
available  for  examination  by  the  public 
in  the  docket. 

Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  action  in 
relation  to  the  Regulatory  Flexibility 
Act.  I  certify  that  this  rulemaking  action 
would  not  have  a  significant  economic 
effect  upon  a  substantial  number  of 
small  entities.  Although  trailer 
manufacturers  are  generally  small 
businesses  within  the  meaning  of  the 
Regulatory  Flexibility  Act.  the  agency 
estimates  that  compliancex;^  savings 
to  the  trailer  buyer  who  chooses  to 
eliminate  reflectors  will  average  $10  to 
$13  per  trailer.  Further,  small 
organizations  and  governmental 
jurisdictions  will  not  be  significantly 
affected  as  the  price  of  the  new  trailers 
equipped  with  conspicuity  treatment 
will  be  negligibly  impacted. 
Accordingly,  no  Regulatory  Flexibility 
Analysis  has  been  prepared. 

Executive  Order  12612  (Federalism) 

This  rulemaking  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  on 
^"Federahsm."  It  has  been  determined 
that  the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  purposes  of  the  National 
Environmental  Policy  Act.  The  rule  will 
not  have  a  significant  effect  upon  tht 


environnwrtf.  RetrofeQecthre  material  is 
non-toxic.  There  will  be  a  materials 
saving  from  manufacturing  fiewer  reflex 
reflectors.  The  rule  will  not  have  an 
effect  upon  fuel  consumption. 

Civil  Justice  \ 

This  rule  does  not  have  any  \ 
retroactive  effect  Under  section|103(d) 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (15  U.S.C  4492(d)). 
whenever  a  Federal  motor  vehicle  safety 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Section  105  of  the 
Act  (15  U.S.C  1394)  seU  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  perties  may  file  suit 
in  court 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety.  Motor 
vehicles. 

PART  571— FEDERAL  MOTOR 
VBUCLE  SAFETY  STANDARDS 

In  consideration  of  the  foregoing.  49 
CI*'Rpart  571  is  amended  as  follows: 

1.  The  authority  citation  for  part  S71 
continues  to  read  as  follows: 

Authority:  IS  U.S.C  1302. 1401. 1403. 
1407;  d«le^tioo  of  authority  at  49  CFR  l.SO. 


fSTl.tOe    (Ar 

2.  Section  571.108  is  amended  by 
adding  Paragraph  SS.1.29,  and  revising 
paragraphs  S5.7.1.4.1.  S5.7.1.4.1(a). 
S5.7.4.1(c).  S5.7.1.4.2(a).  S7.2.1(bl  and 
S7.2.1(c)  to  read  as  follows: 

|57t.1M    Meter  vehicle  8aMy  Standard 
No.  108  Lamps,  ftllecllwe  Devtcea.  and 
Associated  Equipment 

*  •        *        •        • 

S5.1.1.29    A  trailer  equipped  with  a 
conspicuity  treatment  in  conformance 
with  {>aragrapb  S5.7  of  this  standard 
need  not  be  equipped  with  the  reflex 
reflectors  required  by  Table  I  of  this 
standard  if  the  conspicuity  material  is 
placed  at  the  locations  of  the  refiex 
reflectors  required  by  Table  I. 

*  •        •        •        • 

S5.7.1.4.1    Aeor.  Retnueflective 
sheeting  shall  be  applied  to  the  rear  of 
each  trailer  aa  fioUows,  except  that 


Element  2  is  not  required  for  container 
chassis  or  for  platform  trailers  without 
bulkheads,  and  Element  3  is  not 
required  for  trailers  without  underride 
protection  devices: 

(a)  Element  1:  A  strip  of  sheeting,  as 
horizontal  as  practicable,  in  alternating 
colors  across  the  full  width  of  the 
trailer,  as  close  to  the  extreme  edges  as 
practicable,  and  as  close  as  practicable 
to  not  less  than  375  mm  and  not  more 
than  1525  mm  above  the  road  surface  at 
the  stripe  centerline  with  the  trailer  at 
curb  wei^t. 

(c)  Element  3:  A  strip  of  sheeting  in 
alternating  colors  across  the  full  width 
of  the  hor^ontal  member  of  the  rear 
underride  protection  device.  Grade  DOT 
C2  material  not  less  than  388  mm  wide 
may  be  used. 

•  •        •        •        • 

S5.7.1.4.2     Side*   *   * 

(a)  A  strip  of  sheeting,  as  horizontal 
as  practicable,  in  ahemating  colors, 
originating  and  terminating  as  close  to 
the  front  and  rear  as  practicable,  as  close 
as  practicable  to  not  less  than  375  mm 
and  not  more  than  1525  mm  above  the 
road  surface  at  the  stripe  centerUne  with 
the  trailer  at  curb  weight,  except  that  at 
the  location  chosen  the  strip  shall  not  be 
obscured  in  whole  or  in  part  by  other 
motor  vehicle  equipment  or  trailer 
cargo.  The  strip  need  not  be  continuous 
as  long  as  not  less  than  half  of  the  length 
of  the  trailer  is  covered  and  the  spaces 
are  distributed  as  evenly  as  practicable. 

S5.7.2.1     •   •  • 

(b)  Each  red  reflex  reflector  shall  also 
provide,  at  an  observation  angle  of  0.2 
degree,  not  less  than  300  millicandelas/ 
lux  at  any  light  entrance  angle  between 
30  degrees  left  and  30  degrees  right, 
including  an  entrance  angle  of  0  degree, 
and  not  less  than  75  nullicandela&/lux 
at  any  light  entrance  angle  between  45 
degrees  left  and  45  degrees  right. 

(c)  Each  white  reflex  reflector  shall 
also  provide  at  an  observation  angle  of 
0.2  degree,  not  less  than  1250 
millicandelas/Iux  at  any  light  entrance 
angle  between  30  degrees  left  and  30 
degrees  ri^t.  including  an  entrance 
angle  of  0  degree,  and  not  less  than  300 
millicandelas/lux  at  any  light  entrance 
ai>gle  between  45  degrees  feft  and  45 
degrees  right 

•  ■        •        •        • 

3.  Figure  29  at  the  end  of  §571.108  is 
revised  as  follows: 
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Figure  29.— Minimum  Photometric  Performance  of  Retroflective  Sheeting  in  Candelu\/Lux/Square 
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Issued  on  September  30, 1993. 
taoward  M.  Smolkin. 
Executive  Director. 
IFR  Doc  93-24517  Filed  10-5-93;  8:45  am] 

HLUNO  COOe  4»10-S9-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1002, 1017, 1018, 1312, 
1313  and  1314 

[Ex  Parte  No.  508] 

Fee  Billing  and  Collection 

AQENCY:  Interstate  Commerce 
p}mmission. 

ACTION:  Lifting  of  stay  of  efiiective  date. 


IMMARY:  On  February  9, 1992  at  58  FR 
7748,  the  Commission  published  final 
rules  in  this  proceeding  which  were  to 
be  effective  on  April  3, 1993.  Due  to 
technical  difficulties  with  the 
development  of  the  computerized  fees 
and  billing  system  which  support  the 
fee  billing  and  collection  program,  it 
was  necessary  to  stay  the  effective  date 
of  these  rules  until  further  notice  at  58 
FR  17788,  April  6, 1993.  That  system  is 
now  operational;  therefore,  the  stay  is 
being  lifted. 

DATES:  The  rules  are  effective  on 
October  1,1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Jacobik,  Jr.,  (202)  927-5827. 
ITDD  for  hearing  impaired:  (202)  927- 
P721I. 

Decided;  October  1, 1993. 

By  the  Commission,  Qiainnan  McDonald. 
Sidney  L.  StrickUnd,  Jr.. 
Secretary. 
(FR  Doc  93-24651  Filed  10-&-93;  8:45  am) 

HLUNO  C006  703»-ei-^ 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

PIN  1018-AB83 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Rule  to  Determine  a 
Utah  Plant,  of  Lesquerella  Tumulosa 
(Kodachrome  Bladderpod),  as  an 
Endangered  Species 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines  a  Utah 
plant  species,  Lesquerella  tumulosa 
(Kodachrome  bladderpod),  to  be  an 
endangered  species.  L  tumulosa  is 
endemic  to  lower  elevations  of  the  Paria 
River  drainage  in  Kane  Coimty  in 
southern  Utah,  where  it  grows  on  soils 
derived  from  the  Carmel  geological 
formation.  L.  tumulosa  exists  in  only 
one  population  that  consists  of  about 
20,000  plants.  Its  habitat  is  impacted  by 
off-road  vehicles  and  mineral 
development.  This  determination  that  L 
tumulosa  is  an  endangered  species 
provides  the  plant  protection  imder  the 
Endangered  Species  Act. 
EFFECTIVE  DATE:  November  5, 1993. 
ADDRESSES:  The  complete  file  of  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  2060  Administration  Building, 
1745  West  1700  South,  Salt  Lake  Qty, 
Utah  84104. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
L.  England  at  the  above  address  (801/ 
975-3630). 

SUPPI^MENTARY  INFORMATION: 

Backgronnd 

The  Kodachrome  bladderpod  was 
discovered  in  1966  by  Rupert  Bameby  at 


a  site  in  the  Kodachrome  Basin,  Paria 
River  drainage,  northern  Kane  County, 
Utah.  The  plant  has  undergone  several 
taxonomic  revisions.  Bameby  (1966) 
described  the  plant  as  Lesquerella 
hitchcockii  ssp.  tumulosa,  comparing 
the  taxon  with  Lesquerella  hitchcockii 
ssp.  rubicundula  (now  Lesquerella 
nibicundula)  from  the  nearby 
Paunsagimt  Plateau.  Reveal  (1970),  in  a 
taxonomic  treatment  of  the  Lesquerella 
hitchcockii  complex,  elevated  L  h.  ssp. 
tumulosa  to  species  rank  as  Lesquerella 
tumulosa.  Rollins  and  Shaw  (1973) 
submerged  L  tumulosa  in  L 
rubicundula.  Finally,  Welsh  and  Reveal 
(1977)  and  Welsh  et  al.  (1987)  re- 
established L  tumulosa  based  on  its 
distinctive  morphology,  ecological 
requirements,  and  spatial  separation 
from  other  similar  plants. 

Welsh  et  al.  (1987)  treated  L  tumulosa 
as  a  species  and  distinguished  it  from  its 
close  relative,  L.  rubicundula.  L 
tumulosa  has  very  small  linear  leaves 
and  a  distinctive  pulvinate  growth  form 
arising  from  a  many-branched  caudex, 
whereas  L  rubicundula  has  spatulate 
leaves  and  a  caespitose  growtn  form 
arising  from  a  simple  to  few-br£nched 
caudex.  L.  tumulosa  is  restricted  to  very 
xeric  shale  outcrops  at  about  1,740  m 
(5,700  feet)  elevation;  L  rubicundula 
grows  on  more  mesic  limestone  soils  at 
about  2,040  m  (6,700  feet)  elevation  and 
higher.  L  tumulosa  is  restricted  to  a 
small  area  in  the  Kodachrome  Basin;  L 
rubicundula  is  restricted  to  a  limited 
area  on  the  Paunsagunt  Plateau.  There 
are  no  known  intermediate  populations 
between  these  two  species. 

Lesquerella  tumulosa  is  a  perennial 
herbaceous  plant  It  has  a  densely 
pulvinate  caespitose  growth  from  a 
many-branched  caudex,  and  forms 
hemispheric  climips  or  cushions.  The 
caudex  branches  are  clothed  with 
numerous  marcescent  leaves  and  leaf 
bases.  The  stems  are  1  to  4  cm  (0.4  to 
1.6  in)  in  length  and  have  mainly  basal 
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leaves.  Tb«  leaves  are  2  to  10  nun  (0.1 
to  0.4  in)  long  and  about  1  mm  (0.05  ii^) 
wide  and  are  pubescent  with  stellat^^ 
hairs.  Leaves  are  not  diffiarenttated  into 
a  blade  and  petiole.  The  flowers  of  L. 
tumulosa  have  spatulate,  yellow  petals 
5  to  7  mm  (0.2  to  0.3  in)  long.  The  fruit 
is  an  ovoid  silicle  about  3  mm  (0.1  in) 
long,  and  contains  2  to  4  seeds  (Bameby 
1966:  Reveal  1970;  Welsh  and  Reveal 
1977;  Welsh  et  al.  1987). 

LesquereUa  tumulosa  grows  on 
sparsely  vegetated  white  shale  knolls  in 
thin,  poorly  developed  soils  that  are 
derived  from  the  Winsor  member  of  the 
Carmel  geologic  formation  (Welsh  and 
Reveal  1977;  Welsh  1978;  Franklin 
1990).  Plant  species  commonly 
associated  with  L  tumulosa  include: 
Pinus  edulis  (pinyon  pine),  funipenis 
osteosperma  (Utah  juniper).  Purshia 
tridentata  (bitterbrush),  Cryptantha 
flava  (yellow  cryptantha),  5tjpa 
hymenoides  (Indian  ricegrass). 
Eriogonum  corymbosum  (wild 
buckwheat),  Asclepias  cryptoceras 
(pallid  milkweed),  Hymenopappus 
fiUfoUus  (hyaline  herb),  and  Oenothera 
caespitosa  (mominc-lily). 

LesquereUa  tumulosa  is  restricted  to 
one  population  of  about  20,000  plants 
that  have  a  total  range  of  about  4  km  (2.5 
mi).  It  is  only  found  in  the  Kodacfarome 
flats  area  of  the  Paria  River  drainage  in 
northern  Kane  County,  south-central 
Utah  (Franklin  1990).  The  small 
population  size  of  L.  tumulosa  and 
restricted  habitat  make  the  species 
vulnerable  to  human-caused  and  natural 
environmental  disturbances.  Some  of  its 
habitat  has  been  destroyed  by  gravel 
aggregate  removal  (Welsh  1978).  and  an 
active  graTel  quarry  is  located  on  L 
tumulosa  habitat.  Off-road  vehicle  use, 
mineral  «qjloration,  and  mining  claim 
assessment  work  also  are  threats  to  the 
habitat  of  this  species. 

LesquereUa  tumulosa  occurs  only  on 
public  lands  owned  and  maitaged  by  the 
State  of  Utah  and  the  Bureau  of  Land 
Management.  Most  plants  (90  percent) 
of  this  species  occur  on  a  single  section 
of  State  land. 

Section  12  of  the  Endangered  Species 
Act  (Act)  of  1973,  as  amended  (16 
U.S.C  1531  et  seq.).  directed  the 
Secretary  of  the  Smithsonian  Institution 
to  prepare  a  report  on  those  plants 
considered  to  be  endangered, 
threatened,  or  extincL  This  report, 
designated  as  House  Document  No.  94- 
51,  was  presented  to  Congress  on 
January  9, 1975.  On  July  1, 1975,  the 
Fish  and  Wildlife  Service  (Service) 
published  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  the  report  as  a  petition  to  list  the  taxa 
named  therein  under  section  4(c)(2)  of 
the  Act  (petition  acceptance  is  now 


governed  by  section  4(bM3)(A)  of  the 
Act),  and  its  intention  to  review  the 
status  of  those  plants. 

LesquereUa  tumulosa  was  proposed 
by  the  Service  for  listing  as  endangered 
along  with  some  1,700  other  vascular 
plant  taxa  on  June  16, 1976  (41  FR 
24523).  General  comments  received  in 
relation  to  the  1976  proposal  were 
summarized  and  published  on  April  26, 
1978  (43  FR  17909).  The  1978 
amendments  to  the  Act  reouired  that  all 
proposals  over  2  years  old  be 
withdrawn,  though  proposals  published 
before  the  date  of  enactment  of  the  1978 
amendments  could  not  be  withdrawn 
before  the  end  of  a  1-year  grace  period 
beginning  on  the  date  of  enactment.  On 
December  10. 1979.  the  Service 
published  a  notice  of  withdrawal  of  that 
portion  of  the  June  16. 1976.  proposal 
that  had  not  been  made  final  (44  FR 
70796).  That  proposal  included  L. 
tumulosa. 

The  July  1975  notice  was  updated  by 
a  December  15. 1980.  notice  (45  FR 
82480)  which  included  L.  tumulosa  as  a 
category  1  species.  Category  1  comprises 
taxa  for  which  the  Service  has 
significant  biological  information  to 
support  proposing  them  for  listing  as 
endangered  or  threatened  species. 

The  Service  published  a  Notice  of 
Review  on  September  27. 1985  (50  FR 
39526),  replacing  the  1960  Notice  of 
Review  and  the  1983  supplement.  This 
Notice  of  Review  reclassified  L. 
tumulosa  ftom  category  1  to  category  2, 
because  the  Service  received  a  status 
survey  report  which  indicated  that  the 

[>opulatioQ  of  L.  tumulosa  was  much 
arger  than  previously  reported  (Hreha 
1382).  The  Service  deemed  it  prudent  at 
that  time  to  further  review  the  status  of 
L  tumulosa  before  proposing  to  List  the 
sp)ecies  as  either  endangered  or 
threatened.  On  February  21. 1990,  the 
Service  published  a  new  Notice  of 
Review  (55  FR  6184)  replacing  the 
previous  notices.  This  notice 
maintained  L  tumulosa  in  category  2.  In 
1991.  the  Service  received  significant 
additional  information  based  on 
extensive  field  vrork  (Franklin  1990) 
that  indicated  L.  tumulosa  should  be 
listed  as  endangered. 

Section  4(bH3)(B)  of  the  1982 
amendments  to  the  Act  requires  the 
Secretary  of  the  Interior  to  make 
findings  on  certain  petitions  within  1 
year  of  their  receipt  Section  2(b)(1) 
amendments  further  require  that  all 
petitions  pending  as  of  October  13. 
1982.  be  treated  as  having  been  newly 
submitted  on  that  date.  The  1975 
Smithsonian  report  was  accepted  as  a 
petition,  and  the  plant  taxa  in  the 
Service's  1980  and  1985  notices  are 
treated  as  though  thej  are  petitioned. 


Beginning  on  October  13, 1983,  and 
each  successive  year,  the  Service  has 
made  1-year  findings  that  the  petition  to 
list  L  tumulosa  was  warranted  but 
precluded  by  other  listing  actions  of 
higher  priority.  The  Service  published  a 
proposed  rule  on  November  3, 1992  (57 
FR  49671),  proposing  endangered  status 
for  this  species.  That  proposal 
constituted  the  final  1-year  finding  for  L. 
tumulosa. 

Summary  of  Comments  and 
Recommendations 

In  the  November  3, 1992,  proposed 
rule  and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
State  agencies,  county  governments, 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  Newspaper  notices 
concerning  this  proposed  action  were 
published  in  The  Salt  Lake  Tribune,  the 
Deseret  News,  and  the  Southern  Utah 
News  requesting  public  comments. 

Seven  comments  were  received 
during  the  comment  period  of 
November  3. 1992,  through  January  4. 
1993.  Six  comments  generally 
supported  the  proposed  listing  of  L 
tumulosa  as  endangered.  One 
commenter  opposed  the  proposal  but 
provided  no  substantive  rationale.  One 
commenter  stated  that  a  recent  survey 
(Welsh  and  Thome  1992)  had  identified 
additional  populations  of  this  species 
and  that  the  new  information  should  be 
considered  prior  to  a  final  decision  on 
the  listing.  The  survey  referenced 
addressed  several  plant  species,  but  it 
did  not  address  L  tumulosa. 

Summary  of  Factors  Affecting  the 

9pMncs 

Section  4(a)(1)  of  the  Endangered 
Species  Act  and  regulations  (50  CFR 
part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  LesquereUa  tumulosa 
(Bameby)  Reveal  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  arrange. 
Recent  inventories  of  this  species  have 
documented  a  single,  small  population 
with  a  limited  range  (Franklin  1990). 
The  population  is  on  State  and  Federal 
lands  and  is  vulnerable  to  surface 
disturbance  associated  with  industrial 
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davelopment  within  its  habitat  (Webh 
1978).  An  active  gravel  quarry  is  present 
on  the  habitat  of  this  species,  and  the 
remainder  is  subject  to  leasing  for  oil 
and  gas  mining.  Portions  of  the  habitat 
have  been  destroyed  by  prospecting  and 
excavating  rawef  and  clay. 

Lesqvereila  tumulosa  also  is 
vulnerable  to  off-road  vehicles.  A  new 
paved  road  constructed  in  1991-1992 
provides  increased  access  to  the 
remaining  plants,  and  road  travel  has 
increased  since  its  construction.  Service 
biclogists  estimate  that  ofT-road  vehicle 
traffic  will  increase  by  about  50  percent 
in  the  next  decade  because  of  the  ease 
of  access  afforded  by  this  new  paved 
road. 

B.  Overutilixation  for  commercial, 
ivcreational,  scientific,  or  educational 
purposes.  None  known.  However,  its 
limited  distribution  makes  L  tumulosa 
vulnerable  to  vandalism. 

C.  Disease  or  predation.  Sheep  and 
cattle  grazing  may  have  adversely 
impacted  L  tumulosa  populations. 
However,  the  current  level  of  grazing  by 
domestic  livestock,  if  maintained,  is  not 
expected  to  signiRcantly  impact  the 
species. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  There  are  no 
Federal.  State,  or  local  laws  or 
regulations  that  address  this  species 
specifically  or  that  directly  provide  for 
the  protection  of  its  habitat.  The  Bureau 
c^  Land  Management  is  aware  of  L. 
tumulosa  and  is  considering  it  in 
environmental  planning  of  its  habitat 
area  until  the  Service  makes  a  final 
determination  concerning  its  status 
under  the  Act.  No  Federal  agencies  are 
under  current  legal  obligation  for  the 
conservation  of  L.  tumulosa. 

About  90  percent  of  the  remaining 
plants  are  located  on  State  land.  The 
Utah  State  Land  Board  is  authorized,  by 
State  law,  to  provide  conservation 
planning  for  federally  listed  endangered 
and  threatened  plant  species,  but  no 
such  recognition  is  granted  to  nonlisted 
species.  Most  of  the  L  tumulosa 
population  is  on  one  section  of  land 
owned  by  the  State  of  Utah. 

E.  Other  natural  or  manmade  factors 
affecting  their  continued  existence.  The 
total  population  of  L  tumulosa  is  about 
20,000  individuals  (Franklin  1990).  The 
population  of  this  species  is  at  a  level 
which  may  not  be  demographically 
stable  in  the  long-term.  The  existence  of 
only  one  population  for  this  species 
makes  it  particularly  vulnerable  to 
extinction  from  any  catastrophic  event. 
The  effects  of  past  habitat  degradation 
on  the  species  are  unknown  but  may 
already  affect  its  futiue  existence. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 


informatioo  available  regarding  the  past, 
present,  and  future  threats  heed  by  L 
tumulosa  in  determining  to  make  this 
rule  final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Lesquereila 
tumulosa  as  an  endangered  species. 
This  species  is  a  rare  local  endemic 
plant.  Its  limited  habitat  is  being 
exploited  for  mineral  extraction  and 
other  development  activities.  It  has 
sustained  damage  by  off-road  vehicles, 
and  this  damage  is  increasing.  The 
population  size  of  this  species  is  small 
and  its  range  is  limited.  It  is  vulnerable 
to  enviroiunental  disturbances  which, 
when  combined  with  other  impacts, 
may  result  in  population  extinction.  A 
status  of  "threatened"  would  not  be 
appropriate  because  threatened  does  not 
reflect  the  present  biological  condition 
and  vulnerability  of  this  species.  A 
listing  as  threatened  would  only 
indicate  that  an  endangered  status 
would  be  likely  within  the  foreseeable 
future.  For  the  reasons  given  below,  it 
is  not  considered  prudent  to  designate 
critical  habitat. 

Critical  Habits 

Section  4(aK3)  of  the  Act,  as 
amended,  requires  thaf  to  the  maximum 
extent  prudent  and  determinable  that 
the  Secretary  designate  critical  habitat  at 
the  time  a  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
for  L  tumulosa  is  not  prudent  for  this 
species  at  this  time  because  possible 
adverse  consequences  from  vandalism 
would  likely  outweigh  the  minimal 
benefits  accruing  from  critical  habitat 
designation. 

As  noted  under  Factor  "A."  L 
tumulosa  occupies  extremely  limited 
habitat.  Designation  of  critical  habitat 
would  result  in  publication  of  a  detailed 
description  and  map  6f  this  habitat  in 
the  Federal  Register,  exposing  the 
species  to  the  potential  and  probable 
threat  of  collection  and  vandalism. 
Lacking  mobility,  plants  are  more 
vulnerable  to  vandalism  than  animals. 
One  person  could  easily  vandalize  the 
single  small  L.  tumulosa  population. 
Moreover,  few  additional  benefits 
would  be  provided  to  the  species  by  the 
critical  habitat  designation  that  would 
not  already  be  provided  by  listing  the 
species  as  endangered.  Any  Federal 
action  that  would  impact  the  plant's 
habitat  would  be  addressed  through 
Section  7  consultation.  Section 
9(a)(2)(B)  of  the  Act  makes  it  unlawful 
to  remove  and  reduce  to  possession  any 
endangered  species  of  plant  from  areas 
under  Federal  jurisdiction  or  to 
maliciously  damage  or  destroy  such 
species  on  any  such  area.  These 
provisions  are  difficult  to  enforce. 


however,  and  publication  of  critical 
habitat  descriptions  and  maps  would 
only  increase  the  species'  vulnerability. 
The  Bureau  of  Land  Management  is 
aware  of  the  occurrenoa  of  L  tamulomt 
on  Federal  lands  and  of  their  obligations 
under  the  Act. 

The  Utah  Natural  Heritage  Program  of 
the  Department  of  Natural  Resources  is 
similarly  aware  of  the  location  of  this 
species  on  State  of  Utah  lands.  Listing 
the  plant  as  federally  endangered  would 
ensure  its  consideration  in  planning 
conducted  by  the  State  of  Utah. 
Protection  of  habitat  also  would  be 
accomplished  throu^  the  recovery 
process. 

Available  Conserraticii  Measures 


Conservation  measines  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal, 
State,  and  private  agencies,  groups,  and 
individuals.  The  Endangered  Sp>ecies 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  Such 
actions  an  initiated  by  the  Service  after 
listing.  The  protection  required  of 
Federal  agencies  and  the  prohibiticms 
against  certain  activities  involving  listed 
plants  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  propKtsed  or  listed  as  endaiigered 
or  threatened  and  with  re^>ect  to  its      ^ 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codilted  at  50CFR  pert 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  insure  that  activities  they 
authorize,  fiind,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

A  significant  portion  of  the  known 

f>opulation  of  L  tumulosa  is  on  Federal 
ands  under  the  jurisdiction  of  the 
Bureau  of  Land  Management.  The 
Bureau  of  Land  Management,  in 
addition,  is  responsible  for  the  leasing 
of  minerals  imder  Federal  jurisdiction. 
Federal  agencies  are  responsible  for 
ensuring  that  Federal  land  uses  and 
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actions  are  not  likely  to  jeopardize  the 
continued  existence  of  L  tumulosa. 

The  Act  and  its  implementing 
regulations  foimd  at  50  CFR  17.61, 
17.62.  and  17.63  set  forth  a  series  of 
general  prohibitions  and  exceptions  that 
apply  to  all  endangered  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
this  species  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  the  species  from  areas  under 
Federal  jurisdiction.  In  addition,  for 
endangered  plants,  the  1988 
amendments  (Pub.  L.  100-478)  to  the 
Act  prohibit  the  malicious  damage  or 
destruction  on  Federal  lands  and  the 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  of  endangered 
plants  in  knowing  violation  of  any  State 
law  or  regulation,  including  State 
criminal  trespass  law.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 
The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  p>ermits 
to  carry  out  otherwise  prohibited 
activities  involving  endangered  species 
under  certain  circumstances.  It  is 
anticipated  that  few,  if  any,  trade 
permits  would  ever  be  sought  or  issued 
for  L  tumulosa  because  the  species  is 
not  common  in  cultivation  or  in  the 
wild.  Requests  for  copies  of  the 
regulations  on  listed  plants  and 
inquiries  regarding  prohibitions  and 
permits  may  t>e  addressed  to  the  Office 
of  Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  room  432, 4401  North 


Fairfax  Drive,  Arlington,  Viiginia  22203 
(703/358-2104). 

National  EnTironmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  imder  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Public  Law 
99-625.  100  SUt.  3500.  unless  otherwise 
noted. 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
Brassicaceae,  to  the  List  of  Endangered 
and  Threatened  Plants  to  read  as 
follows: 

$17.12    Endangered  and  threatened  plants. 

•        •        •        •        * 

(h)*  •  • 


Species 


Scientific  name 


Common  name 


Historic  range 


Status      When  listed     Critical^habi-      Sp^al 


Brassicaceae — Mustard  fanv 
ily: 


Lesquerella  tumulosa  ....    Kodactvome  bladderpod  U.SA  <UT) 


E 


519 


NA 


NA 


/* 
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Dsted:  September  23. 1993. 

Bruce  BUnchard, 

Acting  Director,  Fish  and  Wildlife  Service. 

(PR  Doc.  93-24383  Piled  10-5-93;  8:4S  am) 


50CFR  Parti? 

Endangaiad  and  ttireatenad  wUdiita 
and  planta;  delenwinjtion  of 
♦Kperimantal  popu*rtk)«  statua  for  an 
introduced  popirtatton  of  red  wolvaa  In 
North  Carolina  and  Tennaaaea 

CFR  Correction 

In  title  50  of  tbe  Code  of  Federal 
Regulations,  parts  0  to  199,  levised  as  of 
October  1. 1991,  make  tb»^Uowing 
corrections:  £ 

On  page  170  in  §  1^^,  paragraphs 
(g)(1).  (c)(4),  (c)(5)(iii).  (cK6).  (cK9). 
(c)(10).  and  (cMll)  should  be  revised, 
and  paragraph  (c)(5)(iv)  should  be 
added  to  read  as  foUows: 


f  17.84    Special 


(c)  •  •  • 

(1)  The  red  wolf  populations 
identified  in  paragraphs  (c)(9)(i)  and 
(cMOXii)  of  this  section  are  nonessential 
experimental  populations.- 
•        •        •        •        • 

(4)(i)  Any  person  may  take  red  wolves 
found  in  the  area  defined  in  paragraph 
(c)(9)(i)  of  this  section  in  defense  of  that 
person's  own  life  or  the  lives  of  others. 
Provided  That  such  taking  shall  be 
immediately  reported  to  the  refuge 
manager,  as  noted  in  paragraph  (c)(6)  of 
this  section. 

(ii)  Any  person  may  take  red  wolves 
found  in  the  area  defined  in  paragraph 
(c)(9)(ii)  of  this  section.  Provided  That 
such  taking  is  incidental  to  lawful 
recreational  activities  or  in  defense  of 
that  person's  own  life  or  the  lives  of 
others,  and  that  such  taking  is  reported 
immediately  to  the  Park 
Superintendent. 

(lii)  Any  livestock  owner  may  harass 
red  wolves  found  in  the  area  defined  in 
paragraph  (c)(9)(ii)  of  this  section 
actually  pursuing  or  killing  livestock  on 
private  properties.  Provided  That  all 
such  harassment  is  by  methods  that  are 
not  lethal  or  physically  injurious  to  the 
red  wolf  and  is  reported  immediately  to 
the  Park  Superintendent. 

(iv)  Any  livestock  owner  may  take  red 
wolves  found  in  the  area  defined  in 
paragraph  (cK9Kii)  of  this  section  to 
protect  livestock  actually  pursued  or 
being  killed  on  private  properties  after 


efforts  to  capture  depredating  red 
wolves  by  project  personnel  have 
proven  unsuccessml,  /^ovJdedThat  all 
such  taking  shall  be  immediateiy 
reported  to  tbe  Park  Superintendent. 

(5)  •  •  • 

(iii)  Take  an  animal  that  constitutes  a 
dunonstrable  but  non-immediate  threat 
to  human  safety  or  that  is  responsible 
for  depredations  to  lawfully  present 
domestic  animals  or  other  personal 
property,  if  it  has  not  been  possible  to 
otherwise  eliminate  such  depredation  or 
loss  of  personal  property.  Provided  That 
such  taking  must  be  dcme  in  a  humane 
manner,  and  may  involve  killing  or 
injuring  the  animal  only  if  it  has  not 
been  possible  to  eliminate  such  threat 
by  live  capturing  andTeleesing  the 
specimen  unhanra  on  the  refu^  or 
Park;  / 

(iv)  Move  iut  animal  for  genetic 
purposes.     / 

(6)  Any  taking  pursuant  to  paragraphs 
(c)  (3)  throu^  (5)  of  this  section  must 
be  immediately  reported  to  either  the 
Refuge  Manager.  Alligator  River 
National  Wildlife  Refuge,  Manteo.  Nwth 
Carolina,  telephone  919/473-1131,  or 
the  Superintendent,  Great  Smoky 
Mountains  National  Park,  Gattinburg, 
Tennessee,  telephone  615/436-1294. 
Either  of  these  persons  will  determine 
disposition  of  any  live  or  dead 
specimens. 

(9Ui)  The  AlligatcH  River  Nttional 
Wildlife  Refuge  reintroduction  site  is 
within  the  histcmc  range  of  the  species 
in  North  Carolina,  in  Ekue  and  Tyrrell 
Counties;  because  of  their  proximity. 
Beaufort,  Hyde,  and  Washington 
Counties  are  also  included  in  tbe 
experimental  population  designation. 

(ii)  The  red  wolf  also  historically 
occurred  on  lands  that  now  comprise 
the  Great  Smoky  Mountains  National 
Park.  The  Park  encompasses  properties 
within  Haywood  and  Swain  Counties  in 
North  Carolina,  and  Blount.  Cocke,  and 
Sevier  Counties  in  Tennessee.  &aham, 
Jackson,  and  Madison  Counties  in  North 
Carolina,  and  Monroe  County  in 
Tennessee,  are  also  included  in  the 
experimental  designation  because  of  the 
close  proximity  of  these  counties  to  tbe 
Park  boundary. 

(iii)  Except  for  the  three  island 
propagation  projects  and  these  small 
reintroduced  populations,  the  red  wolf 
is  extirpated  from  the  wild.  Therefore, 
there  are  no  other  extant  populations 
with  which  the  refuge  or  Park 
experimental  populations  could  come 
into  contact 

(10)  The  reintroduced  populations 
will  be  monitored  closely  for  tbe 
duration  of  tbe  project,  graierally  by  use 


of  radio  telemetry  as  sppropriste.  All 
animals  will  be  vaccinated  against 
diseases  prevalent  in  canids  (nior  to 
release.  Any  animal  that  is  determined 
to  be  sick,  injured,  or  otherwise  In  need 
of  special  care,  or  that  moves  ofl  Federal 
lands,  will  be  immediately  recaptured 
by  Service  and/or  Park  S«Rvice  and/or 
designated  State  wildlife  agency 
personnel  and  givm  appropriate  care. 
Such  animals  will  be  released  back  to 
the  wild  on  the  refuge  or  Park  as  soon 
as  possible,  unless  phsrsical  or 
behavioral  problems  make  it  necessary 
to  return  the  animals  to  a  cq>tiv»- 
breediiM  facility. 

(11)  The  status  of  the  Alligator  River 
National  Wikilifa  Refuge  project  will  be 
reevaluated  by  October  1, 1992.  to 
determine  future  management  status 
and  needs.  This  review  will  take  into 
account  the  reproductive  success  (rftbe 
mated  pairs,  movenrant  patterns  of 
individual  aninwls,  food  habits,  and 
overall  health  of  the  population.  The 
duration  of  the  first  phase  of  the  Park 
project  is  estimated  to  be "10  to  12 
months.  After  that  period,  an 
assessment  of  the  reintroduction 
potential  of  the  Park  for  red  wolves  vrill 
be  made.  If  a  second  phase  oi 
reintroduction  is  attempted,  the 
duration  of  that  phase  will  be  better 
defined  during  the  assessment. 
However,  it  is  presently  thought  that  a 
second  phase  would  last  for  3  years, 
after  which  time  the  red  wolf  would  be 
treated  as  a  resident  species  within  the 
ParL  Throughout  these  periods,  the 
experimental  and  nonessential 
designation  of  the  animals  will  remain 
in  effect. 


■iLUNe  oooe  t8as«t« 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Attnoapharte 
Adminiatra)k>n 

50CFRPart663 

[Docket  No.  921293-2363;  ID.  M29a3El       ^ 

Pacfflc  Coaat  QroundHah  Fiahary 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Fishing  restrictions;  request  for 

comments. 

SUMMAftr:  NMFS  announces  an  increase 
in  vessel  trip  limits  for  bocacdo,  a 
comp<ment  of  tbe  Sebastes  complex  of 
rockfish  in  the  groimdfisb  fishery  off 
Oregon  and  Cahfomia.  This  action  is 
aiithorized  under  the  Pacific  Coast 
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Groundfish  Fishery  Management  Plan 
(FMP).  The  increase  is  designed  to  keep 
the  catch  as  close  as  possible  to  the  1993 
harvest  guideline  while  providing 
fishermen  the  opportimity  to  fully 
utilize  the  entire  harvest  guideline. 
DATES:  Effective  &om  0001  hours  (local 
time)  October  6, 1993,  until  modiHed, 
superseded,  or  rescinded.  Comments 
will  be  accepted  through  October  21, 
1993. 

ADDRESSES:  Submit  comments  to 
Holland  A.  Sclunitten,  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE.,  BIN-C15700,  Seattle,  Washington 
98115-0070;  or  Dr.  Gary  Matlock. 
Acting  Director,  Southwest  Region, 
National  Marine  Fisheries  Service,  501 
West  Ocean  Blvd.  suite  4200,  Long 
Beach,  Cahfomia  90802-4213. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L  Robinson  at  206-526-6140; 
or  Rodney  Mclnnis  at  310-980-4040. 
SUPPt£MENTARY  INFORMATION:  The  FMP 
and  its  implementing  regulations  (56  FR 
736,  January  8, 1991)  provide  for  rapid 
changes  to  specific  management 
measures  that  have  been  designated 
"routine."  Trip  landing  and  frequency 
limits  for  the  Sebastes  complex  are 
among  those  management  measures  that 
have  been  designated  as  routine  at  50 
CFR  663.23(c)(1)(B).  Implementation 
and  further  adjustnient  of  those 
measures  may  occur  after  consideration 
at  a  single  Pacific  Fishery  Management 
Council  (Council)  meeting.  A 
cumulative  trip  limit  is  the  maximum 
amount  that  may  be  taken  and  retained, 
possessed,  or  landed  per  vessel  in  a 
specified  period  of  time,  without  a  limit 
on  the  number  of  landings  or  trips. 

Effective  January  1, 1993,  no  more 
than  50,000  pounds  (22,680  kilograms 
(kg))  cumulative  of  the  Sebastes 
complex  could  be  taken  and  retained, 
possessed  or  landed  per  vessel  in  a  2- 
week  period  coastwide.  Of  this  50,000 
pounds  (22,680  kg),  no  more  than 
10,000  pounds  (4,536  kg)  cumulative 
could  be  bocaccio  taken  and  retained 
south  of  Cape  Mendocino,  California 
(40"  30'  00"  N.  laUtude). 

Under  the  current  trip  limit  only  671 
metric  tons  (mt)  of  bocaccio  have  been 
landed  through  August  14. 1993.  At  the 
current  catch  rate,  only  88  percent  of  the 
1,540  mt  harvest  guideline  is  projected 
to  be  taken  in  1993.  Consequently,  at  its 
September  meeting,  the  Council 
recommended  that  the  10,000-pound 
(4,536  kg)  cumulative  trip  limit  for 
bocaccio  be  increased  to  15,000  pounds 
(6,804  kg)  cimiulative  per  2-week  period 
on  October  6. 1993.  the  beginning  of  the 
next  2-week  period.  The  increase  is 
designed  to  keep  the  catch  as  close  as 


possible  to  the  1993  harvest  guideline 
while  providing  fishermen  the 
opportunity  to  fully  utilize  the  entire 
harvest  guideline.  The  RD  concurred 
with  the  Council's  recommendation.  All 
other  provisions  for  bocaccio  and  the 
Sebastes  complex  aimounced  at  58  FR 
2990  (January  7, 1993)  remain  in  effect, 
including  the  trip  limit  for  the  Sebastes 
complex  which  is  repeated  below.  This 
action  does  not  change  the  trip  limit  for 
yellowtail  rockfish  which  also  is  a 
component  of  the  Sebastes  complex. 

Secretarial  Action 

The  Secretary  of  Commerce 
(Secretary)  concurs  with  the  Council's 
recommendation  and  announces  the 
following  change  to  the  management 
measures  for  bocaccio  announced  at  58 
FR  2990  (January  7, 1993): 
Coastwide,  no  more  than  50,000  pounds 
(22,380  kg)  cumulative  of  the  Sebastes 
complex  may  be  taken  and  retained^ 
possessed,  or  landed  per  vessel  in  a  2- 
week  period.  Of  this  50,000  pounds 
(22,680  kg),  no  more  than  15,000 
pounds  (6,804  kg)  ciunulative  of 
bocaccio  may  be  taken  and  retained 
south  of  Cape  Mendocino,  California. 

Qassification 

The  determination  to  take  this  action 
is  based  on  the  most  recent  data 
available.  The  aggregate  data  upon 
which  the  determination  is  based  are 
available  for  public  inspection  at  the 
Office  of  the  Director,  Northwest  Region 
(see  ADDRESSES)  during  business 
hours  until  October  20, 1993. 

This  action  is  taken  under  the 
authority  of  50  CFR  663.23(c)(l)(i)(B). 
and  section  III.C.1.  of  the  Appendix  to 
50  CFR  part  663. 

This  action  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subiects  in  50  CFR  Part  663 

Administrative  practice  and 
procedure,  Fisheries,  Fishing,  and 
Recordkeeping  and  reporting 
requirements. 

Authority:  16  U.S.C  1801  et  seq. 
Dated;  October  1,1993. 
Richard  H.  Schader, 

Director  of  Office  of  Fisheries  Conservation 
and  Management,  and  National  Marine 
Fisheries  Service. 
[FR  Doc.  93-24550  Filed  10-5-93;  8:45  ami 
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50  CFR  Part  672 

[Docket  No.  921107-3068;  I.D.  092993A] 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  pollock  in  statistical  area  61 
in  the  Gulf  of  Alaska  (GOA).  This  action 
is  necessary  to  prevent  exceeding  the 
total  allowable  catch  (TAC)  for  pollock 
in  this  area. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.).  October  3, 1993,  until  12 
midnight,  A.l.t.,  December  31, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Resource 
Management  Specialist,  Fisheries 
Management  Division.  NMFS,  907-586- 
7228. 

SUPPt.EMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
/Fishery  Management  Plan  for 
Groundfish  of  the  GOA  (FMP)  prepared 
by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

In  accordance  with 
§672.20(c)(l)(ii)(B),  the  1993  pollock 
TAC  for  statistical  area  61  is  established 
by  the  final  1993  initial  specifications 
(58  FR  16787,  March  31. 1993)  as  24,087 
metric  tons  (mt).  The  fourth  quarterly 
allowance  of  that  TAC  for  statistical  area 
61  becomes  available  at  noon,  October 
1. 1993. 

The  Director  of  the  Alaska  Region, 
NMFS  (Regional  Director),  has 
determined,  in  accordance  with 
§672.20(c)(2)(ii).  that  the  1993  pollock 
TAC  in  statistical  area  61  soon  will  be 
reached.  The  Regional  Director 
established  a  directed  fishing  allowance 
of  23,587  mt,  and  has  set  aside  the 
remaining  500  mt  as  bycatch  to  support 
other  anticipated  groundfish  fisheries. 
The  Regional  Director  has  determined 
that  the  directed  fishing  allowance  has 
been  reached.  Consequently,  directed 
fishing  for  pollock  in  statistical  area  61 
is  prohibited,  effective  from  12  noon, 
A.l.t.,  October  3. 1993,  until  12 
midnight,  A.l.t.,  December  31, 1993. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672.20(g). 

Classification 

This  action  is  taken  under  §  672.20, 
and  is  in  compliance  with  E.0. 12291. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 
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Anthority:  16  U.S.C  1801  et  seq. 
Dated:  September  30, 1993. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

IFR  Doc  93-24492  Filed  10-1-93;  8:46  ami 
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50  CFR  Part  675 

[Docket  No.  921185;  I.D  093093B] 

Qroundfish  of  the  Bering  Sea  and 
Aleutian  islands  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  pollock  by  the  inshore 
component  in  the  Bering  Sea  subarea 
(BS)  of  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAI).  This 
action  is  necessary  to  prevent  exceeding 
the  allowance  of  the  total  allowable 
catch  (TAC)  of  pollock  for  the  inshore 
component  in  the  BS. 
EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.),  October  3. 1993,  until  12 
midnight,  A.l.t.  December  31. 1993. 


FOR  FURTHER  MFORMATION  CONTACT: 
Andrew  N.  Smoker,  Resource 
Management  Specialist,  Fisheries 
Management  Division,  NMFS,  907-586- 
7228. 

SUPPt.EMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

In  accordance  with  §  675.20(a)(2),  the 
final  1993  initial  specifications  for 
groundfish  in  the  BSAI  (58  FR  8703, 
February  17, 1993),  and  a  subsequent 
reserve  release  (58  FR  44136,  August  19. 
1993),  estabhshed  the  allowance  of 
pollock  TAC  for  vessels  catching 
pollock  for  processing  by  the  inshore 
component  in  the  BS  as  420,875  metric 
tons  (mt). 

The  IMrector  of  the  Alaska  Region, 
NMFS  (Regional  Director),  has 
determined,  in  accordance  with 
§  675.20(a)(8).  that  the  allowance  of 
pollock  TAG  for  the  inshore  component 


in  the  BS  soon  will  be  reached. 
Therefore,  the  Regional  Director  has 
established  a  directed  fishing  allowance 
of  415.875  mt,  with  5,000  mt  to  be  taken 
as  incidental  catch  in  directed  fishing 
for  other  species  in  the  BS. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  pollock  by  vessels 
catching  pollock  for  processing  by  the 
inshore  component  in  the  BS.  effective 
from  12  noon  A.l.t.,  October  3. 1993, 
until  12  midnight.  A.l.t.  December  31. 
1993. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

Qassification 

This  action  is  taken  under  §  675.20 
and  complies  with  E.0. 12291. 

List  of  Subjects  in  50  CFR  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

AuUiority:  16  U.S.C  1801  et  seq. 

Dated:  October  1, 1993. 

Richard  H.  Schaefier, 

Director  of  Office  of  Fisheries,  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

[FR  Doc  93-24543  Filed  10-1-93;  3:37  pm| 
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Proposed  Rules 
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rtus  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttw  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  tt« 
ruie  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  73 

RIN  3150-AD30 

Annual  Physical  Fitness  Performance 
Testing  for  Tactical  Response  Team 
Members.  Armed  Response  Personnel, 
and  Guards  at  Category  i  Licensees 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  for  Tactical 
Response  Team  members,  armed 
response  personnel,  and  guards  at  fuel 
cycle  facilities  possessing  formula 
quantities  of  strategic  special  nuclear 
material  (Category  I  licensees).  This 
action  is  necessary  to  ensure  that  these 
personnel  are  able  to  perform  their 
assigned  duties  under  conditions  of 
strenuous  tactical  engagements.  Tactical 
Response  Team  members,  armed 
response  personnel,  and  guards  at  these 
facilities  would  be  required  to 
participate  in  a  continuing  physical 
fitness  program  and.  according  to  new 
criteria,  pass  an  annual  performance 
test.  As  an  alternative  to  the  fitness 
program  and  the  performance  test 
previously  proposed,  the  licensee  will 
be  permitted  to  develop  a  content-based 
site  specific  test,  to  be  administered 
quarterly,  and  to  justify  that  this  test 
duplicates  the  response  duties  that  are 
expected  of  Tactical  Response  Team 
members,  armed  response  personnel, 
and  guards  in  the  event  of  a  strenuous 
tactical  engagement. 
DATES:  The  comment  period  expires  on 
December  20, 1993.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  assurance  of 
'consideration  can  be  given  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Mail  written  comments  to: 
The  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 


Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch. 
Comments  may  also  be  delivered  to 
11555  Rockville  Pike,  Rockville,  MD, 
between  7:30  a.m.  and  4:15  p.m.  on 
Federal  workdays.  Copies  of  the 
regulatory  analysis,  the  environmental 
assessment  and  finding  of  no  significant 
impact,  the  Paperwork  Reduction  Act 
statement  submitted  to  0MB,  and  any 
comments  received  v«ll  be  available  for 
examination  and  copying  at  the  NRC 
Public  Docimient  Room  at  2120  L  Street 
NW.  (Lower  Level),  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  S.  Tovmassian,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  492-3634. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  10, 1988  (53  PR  45447), 
the  Commission  published  final 
amendments  to  10  CFR  73.46  that 
require  a  Category  I  licensee  to  establish 
and  train  Tactical  Response  Teams 
(TRT),  1  conduct  periodic  tactical 
exercises,  and  make  available  a  force  of 
guards  2  or  armed  response  personnel » 
to  provide  assistance  to  the  TRT,  as 
necessary. 

At  the  time  of  the  1988  rulemaking, 
no  need  for  specific  physical  fitness 
performance  testing  criteria  was 
identified.  However,  observations  of 
Category  I  licensee  guard  performance 
during  a  1988  DOE  Central  Training 
Academy  course  prompted  the  NRC  to 
examine,  through  the  California  State 
University  at  Hayward  (CSUH),  the 
physical  fitness  levels  of  Tactical 
Res{>onse  Team  members,  armed 
response  personnel,  and  guards  at 
Category  I  licensees.  CSUH  found  that  of 
77  subjects  tested,  26  percent  had  a  poor 
level  of  cardiovascular  fitness  and 
another  29  percent  were  below  average. 


<  'Tactical  ResponM  Team"  mean*  the  primary 
reapoiue  force  for  each  shift  which  can  be 
identified  by  a  distinctive  item  of  uniform,  armed 
with  specified  weapons,  and  whose  other  duties 
permit  immediate  response. 

2  "Guard"  meaiu  a  uniformed  individual  armed 
with  a  firearm  whose  primary  duty  is  the  protection 
of  special  nuclear  material  against  theft,  the 
protection  of  a  plant  against  radiological  sabotage. 
or  both. 

>  "Armed  Response  Personnel"  means  persons. 
not  necessarily  uniformed,  whose  primary  duty  In 
the  event  of  attempted  theft  of  special  nuclear 
material  or  radiological  sabotage  shall  be  to 
respond,  armed  and  equipped,  to  prevent  or  delay 
such  actions. 


Furthermore,  26  percent  of  the 
individuals  tested  were  classified  as 
obese  because  of  high  body  fat  levels. 
Overall,  the  CSUH  test  results  indicated 
that  a  potentially  significant  number  of 
guards  may  not  have  a  sufficient 
cardiovascular  reserve  for  a  TRT 
response  situation,  particularly  if  they 
must  exert  themselves  at  a  high 
intensity  in  order  to  reach  the  scene  of 
an  incident  or  their  designated  post 
during  a  critical  situation.  Therefore,  the 
NRC  concluded  that  criteria  for  physical 
fitness  performance  testing  of  TRT 
members,  armed  response  personnel, 
and  guards  as  well  as  the  specification 
of  a  minimum  continuing  physical 
fitness  training  program  are  needed  to 
ensure  an  adequate  level  of  fitness. 
Accordingly,  on  December  13. 1991  (56 
FR  65024).  the  Commission  published 
proposed  amendments  to  10  CFR  Part 
73  that  contained  additional 
requirements  relative  to  the  physical 
fitness  qualifications  of  Tactical 
Response  Team  members,  armed 
response  p)ersonnel,  and  guards.  The 
Federal  Register  Notice  also  included 
the  requirements  for  day  firing 
qualification  courses  for  those 
personnel.  The  Commission  has  decided 
to  publish  the  day  firing  qualification 
requirements  as  a  final  rule  and  to 
republish  the  physical  fitness  related 
requirements  as  a  proposed  rule  as  a 
result  of  the  analysis  of  public  comment 
(see  Summary  of  Public  Comments). 

The  amendments  proposed  in  1991 
would  have  required  TRT  members, 
armed  response  personnel,  and  guards 
to  participate  in  annual  physical  fitness 
performance  testing  and  in  a  continuing 
physical  fitness  training  program  to 
ensure  that  the  individuals  achieve  and 
maintain  the  required  fitness  level. 
Individuals  would  have  been  required 
to  receive  a  physical  examination  by  a 
licensed  physician,  and  be  provided 
with  written  certification  that  there  are 
no  medical  contraindications  to 
participation  in  the  physical  fitness 
training  program  or  the  annual 
performance  testing,  prior  to 
participtation  in  either  program.  In 
addition,  the  amendments  proposed  in 
1991  would  have  required  licensees  to 
assess  the  general  fitness  of  each 
participant  every  4  months  and  to  make 
modifications  to  the  individual's 
training  regime,  as  necessary. 

In  the  amendments  proposed  in  1991, 
the  minimiun  physical  fitness  training 
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program  needed  to  achieve  the 
necessary  fitness  levels  was  separated 
into  two  elements.  The  first  element 
included  the  training  of  individuals 
through  cardiovascular  training 
activities  such  as  running,  bicycling, 
rowing,  swimming,  or  cross-country 
skiing.  Individuals  would  be  tested 
prior  to  assignment  as  a  TRT  member 
and  each  year  thereafter  using  the 
performance  criteria  of  a  1-mile  run  in 
8.5  minutes  or  less  and  a  40-yard  dash 
starting  from  a  prone  position  in  8.0 
seconds  or  less.  Likewise,  individuals  to 
be  assigned  as  armed  response 
personnel  and  guards  would  be  required 
to  participate  in  the  physical  fitness 
training  program.  However,  the 
performance  criteria  for  these 
individuals  would  be  a  *<6  mile  run  in 
4  minutes  and  40  seconds  or  less  and  a 
40-yard  dash  starting  from  a  prone 
position  in  8.5  seconds  or  less.  The 
fitness  levels  required  of  TRT  members, 
whose  duties  are  to  perform  offensive 
combative  tasks,  have  been  established 
by  a  1982  DOE  study.*  The  fitness  levels 
required  of  armed  response  personnel 
and  support  guards,  whose  duties  are  to 
perform  defensive  combative  tasks,  were 
also  established  by  the  study.* 

The  second  element  of  the  physical  , 
fitness  training  program  involved 
musculoskeletal  training,  i.e.,  exercises 
that  develop  strength,  flexibility,  and 
endurance  in  the  major  muscle  groups. 
Although  musculoskeletal  training 
would  be  an  integral  part  of  the  physical 
fitness  training  program,  performance 
criteria  were  not  speciHed  because  to 
date  there  have  been  no  studies  that 
establish  the  levels  of  strength, 
flexibility,  and  endurance  required  of 
TRT  members,  armed  response 
personnel,  and  guards  under  conditions 
of  strenuous  tactical  engagement. 
However,  the  effectiveness  of  the 
musculoskeletal  training  would  be 
included  in  a  licensee's  assessment 
program  and  the  results  used  to  make 
appropmate  modifications  to  an 
individual's  training  regime. 

Two  documents  have  been  prepared 
which  may  be  used  by  licensees  in 
developing  physical  Gtness  training 
programs  and  by  physicians  responsible 
for  the  required  medical  examinations 
of  personnel  participating  in  the 
programs.  The  Erst.  "Physical  Fitness 
Training  Reference  Manual  for  Security 
Force  Personnel  at  Fuel  Cycle  Facilities 
Possessing  Formula  Quantities  of 
Strategic  Special  Nuclear  Material." 


NUREG/CR-5690,5  provides 
information  on  designing  and 
conducting  a  physical  fitness  training 
program.  The  second.  "Medical 
Screening  Reference  Manual  for 
Security  Personnel  at  Category  I  Fuel 
Cycle  Facilities  Possessing  Formula 
Quantities  of  Strategic  Special  Nuclear 
Material,"  NUREG/CR-5689,  is 
intended  for  use  by  the  examining 
physicians.  These  documents  have  been 
placed  in  the  Public  Document  Room 
and  are  available  for  public  inspection 
and  copying. 

Summary  of  Public  Comments 

The  comment  period  for  the  proposed 
rule  published  December  13. 1991  (56 
FR  65024)  expired  on  March  13,  1992. 
Three  letters  of  comment  were  received 
on  the  proposed  requirements  for  both 
day  firing  qualifications  and  physical 
fitness  programs.  Since  the 
requirements  for  day  firing  qualification 
are  being  published  separately  as  a  final 
rule,  the  comment  summary  below 
addresses  only  the  comments  on  the 
proposed  physical  fitness  training 
program  and  annual  performance  testing 
requirements.  The  comments  and  their 
resolution,  as  incorporated  in  this 
proposed  rule,  are  as  follows: 

1.  Comment.  One  commenter  stated 
that  the  Commission  has  not  adequately 
established  the  need  for  the  continuing 
physical  fitness  training  program  and 
the  annual  performance  testing. 

Besponse.  The  Commission  disagrees 
with  this  comment  and  reiterates  that 
observations  of  licensee  guard 
performance  atTlentral  Training 
Academy  exercises  alerted  the  NRC  to 
the  fact  that  guards  may  not  be 
physically  fit  to  perform  their  response 
duties  in  spite  of  the  existing 
requirement  that  they  "shall  have  no 
physical  weakness  or  abnormality  that 
would  adversely  affect  their 
performance  of  assigned  seciu-ity  job 
duties."  Based  upon  the  unacceptable 
consequences  of  the  failure  to 
adequately  respond  to  security  related 
emergencies,  the  Commission  believes 
that  criteria,  which  objectively 
determine  that  Tactical  Response  Team 
members,  armed  response  personnel, 
and  guards  have  an  adequate  level  of 
physical  fitness  to  perform  their  duties, 
as  well  as  a  physical  fitness  training 
program  are  needed. 


'  Telbir.  W.O..  at  ai..  United  Stal«t  Department  of 
Energy  Physical  Standard*  Validation  Study, 
Pmfes.tiona4  Management  Associates,  Inc. 
September  30. 1962. 


»  Copies  of  NtJRECs  may  be  purchased  from  the 
Superintendent  of  Documents.  U.S.  Government 
Printing  Office,  P.O.  Box  37082,  Washington.  DC 
20013-71)S2.  Copies  are  also  available  from  the 
National  Technical  Information  Service.  5285  Port 
Royal  Road,  Springneld,  VA  22161.  A  copy  is  also 
available  for  inspection  or  copying  at  the  NRC 
Public  Document  Room,  2120  L  Street,  NW  (Lower 
Level).  Washington,  DC 


As  a  result  of  this  comment,  however, 
the  Commission  reexamined  its  position 
as  to  whether  or  not  other  alternatives 
existed  that  provide  the  same  level  of 
assurance  that  Tactical  Response  Team 
members,  armed  response  personnel, 
and  guards  could  adequately  perform 
their  assigned  duties.  The  Commission 
has  decided  that  an  acceptable 
alternative  to  the  approach  specified  in 
proposed  10  CFR  73.46(b)  (10)  and  (11) 
would  be  for  licensees  to  develop  site- 
specific  content-based  physical  fitness 
performance  tests  for  NRC  approval. 
The  site-specific  tests  would  duplicate 
the  response  duties  a  guard  may  need  to 
perform  during  strenuous  tactical 
engagements.  These  tests  would  be 
administered  on  a  quarterly  basis  and 
would  be  used  for  qualifying  Tactical 
Response  Team  members,  armed 
response  personnel,  and  guards. 
Therefore,  a  new  proposed  paragraph. 
10  CFR  73.46(b)  (12).  has  been  added  to 
allow  this  type  of  test  instead  of  the 
physical  fitness  training  program  and 
annual  performance  tests  specified  in 
proposed  10  CFR  73.46(b)  (10)  and  (11). 

2.  Comment.  One  commenter  stated, 
without  providing  any  rationale,  that 
the  aerobic  exercise  requirement  seems 
excessive  and  therefore  either  the 
frequency  or  intensity  of  the  training 
sessions  required  in  10  CFR 
73.46(b)(10)(i)(A)  should  be  reduced. 

Response.  "The  Commission  disagrees 
with  the  commenter's  contention.  The 
proposed  rule  specifies  that  the  aerobic 
portion  of  the  physical  fitness  training 
sessions  be  at  least  20  minutes  in 
duration  at  75  percent  of  maximum 
heart  rate  three  times  per  week.  The 
physical  fitness  training  program  is 
designed  to  follow  the 
recommendations  of  the  American 
College  of  Sports  Medicine  to  achieve  a 
level  of  fitness  that  helps  Tactical 
Response  Team  members,  armed 
response  personnel,  and  guards 
maintain  the  requisite  physical  fitness 
for  effective  job  performance  and 
enables  them  to  pass  the  applicable 
annual  physical  fitness  performance 
tests.  Therefore,  neither  the  intensity 
.nor  the  frequency  of  the  aerobic 
requirement  has  been  modified. 

3.  Comment.  One  commenter  stated 
that  individuals  that  served  in  "static 
response  positions,"  such  as  operators 
of  central  or  secondary  alarm  stations, 
or  guards  at  exit  and  entry  portals, 
should  be  exempted  from  the 
performance  testing  criteria  because  the 
rule  states  that  the  exercise  program 
must  be  consistent  with  the 
environment  in  which  individuals  must 
perform  their  duties. 

Response.  The  Commission  agrees 
that  individuals  whose  assignments  do 
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tiot  include  strenuous  response  duties 
should  not  be  required  to  participate  in 
the  physical  fitness  training  program  or 
annual  performance  testing.  Therefore, 
the  proposed  rule  has  been  modified  to 
include  an  exemption  for  these 
employees,  provided  that  these 
individuals  are  not  assigned  temporary 
response  guard  duties. 

4.  Comment.  One  commenter 
recommended,  without  providing  any 
rationale,  that  different  training  regimes 
be  speci^ed  for  each  type  of  position 
(i.e.,  TRT  member,  armed  response 
person,  and  guard). 

Resp)aiise.  The  Commission  did  not 
specify  a  training  regime  to  be  followed 
by  participants  in  the  continuing 
physical  fitness  training  program.  The 
proposed  rule  provides  the  elements 
that  must  be  part  of  the  program  in  10 
CFR  73.46(b)(10)(i).  The  program  must 
have  elements  devoted  to  aerobics  asd 
to  the  strength,  flexibility,  and 
endurance  of  large  muscle  groups.  The 
Commission  expects  its  licensee  to 
develop,  and  modify  as  necessary,  a 
training  regime  for  each  participant, 
depending  upon  a  number  of  factors. 
These  factors  may  irwlude  fitness  level, 
recent  medical  history,  and  security 
responsibilities.  The  Commission 
believes  that  the  language  of  this 
provision  is  sufficiently  flexible  to  allow 
different  training  regimes  for  each  type 
of  position  as  well  as  for  different 
individuals  within  each  position,  in 
fact,  the  text  of  10  CFR73.46(b)(10Kii) 
included  in  this  proposed  rule  states 
that  "hidividiial  exercise  programs  must 
be  modified  to  be  consistent  with  the  / 
needs  of  each  participating  Tactical 
Response  Team  member,  armed 
response  person,  and  guard,  and 
consistent  with  the  environments  in 
which  they  must  be  prepared  to  perform 
their  duties." 

5.  Comment.  One  commenter  stated 
that  the  proposed  requirement  in  10 
CFR  73.46(b)(10)(ii)  for  a  fitness 
assessment  every  4  months  should  be 
modified  to  read  "assessments  three 
times  each  year"  to  allow  for 
individuals  who  are  on  vacation,  sick 
leave,  etc.,  when  the  4  months  elapse. 

Response.  The  Commission  believes 
that  this  is  a  valid  concern.  However, 
the  modification  as  suggested  by  the 
commenter  is  vague  and  may  result  in 
an  abuse  of  the  rule.  For  example,  a 
licensee  could  perform  assessments 
once  every  week  for  3  successive  weeks 
then  none  for  over  1 1  months  and  still 
'be  in  compliance  with  the 
recommended  modification.  Therefore, 
the  following  sentence  has  been  added 
to  10  CFR  73.46(b)(10Kii)  in  the  revised 
rule:  "Individuals  who  exceed  4  months 
without  being  assessed  for  general 


fitness,  due  to  excused  time  off  from 

work,  must  be  assessed  within  15 
calendar  days  of  returning  to  duty  as  a 
response  guard." 

6.  Comment  One  commenter  stated 
that  neither  the  method  for  performing 
the  assessment  required  in  10  CFR 
73.46(bMlO)(ii),  nor  any  criterion  for 
determining  the  acceptability  of  the 
results  of  the  assessment,  is  specified. 
With  regard  to  the  methods  used,  this 
conimenter  questioned  the  requirement 
for  a  physical  assessment  by  "medical 
personnel"  and  suggested  that  a 
questionnaire-type  documentation  of  an 
individual's  recent  medical  history  and 
fitness-related  activities  may  be 
sufficient.  This  commenter  stated  that 
frequent  medical  evaluations  would  be 
unnecessarily  repetitivtfT' 

Response.  In  regai^o  the 
commenter's  question  on  the  methods 
used  for  the  trimester  assessments,  the 
proposed  rule  would  not  require  a 
"physical  assessment  by  medical 
personnel."  What  would  be  required  is 
a  recent  health  history,  measures  of 
cardiovascular  fitness,  percent  of  body 
fat.  flexibility,  muscular  strength,  and 
endurance.  Specific  measures  are  not 
required  so  that  licensees  have  the 
flexibility  to  develop  their  own 
programs.  The  Commission  believes  that 
the  trimester  assessments  are  important 
because  diey  vtdll  identify  deficiencies 
in  individual  training  regimes  and 
provide  a  timely  mechanism  for 
modification.  Concerning  the 
commenter's  assertion  that  no  criteria 
are  provided  for  the  acceptability  of  the 
assessment  results,  it  should  be  noted 
that  neither  the  existence  nor  absence  of 
acceptance  criteria  relieves  the  licensee 
from  the  resptmsibility  to  assess  the 
efiectiveness  of  his  program  and  make 
any  necessary  modifications  to 
individual  training  regimes.  It  will  be 
up  to  each  licensee  to  determine  how  its 
fitness  staff  will  evaluate  the  needs  of 
the  program  participants. 

7.  Comment.  One  commenter  stated 
that  the  requirement,  in  proposed 

§  73.46(b)(10)(ii).  for  an  assessment  to 
determine  the  effiactiveness  of  the 
continuing  physical  fitness  training 
program  impUes  the  existence  of  some 
acceptance  criteria  and  corrective 
actions.  The  commenter  further  stated 
that  the  requirement  should  be  deleted, 
because  no  criteria  or  corrective  actions 
have  been  provided.  Barring  sudden 
changes  in  an  individual's  medical 
status,  the  annual  physical  examination 
should  be  sufficient  to  ensure  the 
capability  of  Tactical  Response  Team 
members,  armed  response  personnel, 
and  guards  to  perform  their  duties. 

Response.  As  noted  in  the  previous 
response,  it  is  the  licensees 


responsibility  to  determine  how  the 

trimester  assessments  will  be 
conducted.  Corrective  actions  for 
individuals  whose  fititess  level  is 
deemed  to  be  unacceptable  will  vary 
depending  upon  the  individual  and  the 
degree  to  which  physical  fitness  has 
degenerated.  These  measures  might 
include  reclassif)ring  the  individual 
from  a  minimally  supervised  regime  to 
a  directly  supervised  or  individually 
monitored  regime.  In  other  cases,  the 
training  regime  itself  might  be  modified 
to  address  specific  deficiencies 
discovered.  In  any  event,  the  corrective 
action  taken  is  also  the  res]}onsibiUty  of 
the  licensee,  who  should  rely  upon  a 
qualified  prograiaxiirector  to  plan  the 
action  and  ot^in  the  appropriate 
medical  advice  when  necessary.  With 
respect  to  the  comment  that  the  yearly 
physical  examination  is  sufficient  to 
ensure  that  the  continuing  physical 
fitness  program  has  been  effective,  it 
should  be  noted  that  the  yearly  physical 
examination  serves  a  different  purpose 
and  is  not  relied  upon  to  assess  the 
adequacy  of  the  program.  The  purpose 
of  the  annual  physical  examination  is  to 
assure  that  Tactical  Response  Team 
members,  armed  response  personnel, 
and  guards  are  healthy  enough  to 
participate  in  the  continuing  physical 
fitness  training  program  and  to  be  tested 
against  the  performance  criteria  without 
undue  hazard  to  themselves. 

8.  Comment.  One  commenter  stated 
that  the  amount  of  time  allowed  for 
implementation  should  be  increased 
from  180  days  to  1  year. 

Response.  The  Commission  believes 
that  a  1-year  implementation  period  is 
reasonable  because  licensees  may  need 
to  purchase  or  lease  facilities  or 
equipment,  or  acquire  qualified 
personnel  to  administer  their  programs. 
Therefore,  this  proposed  rule  has  been 
amended  to  incorporate  this  comment. 

9.  Comment  One  commenter  stated 
that  the  costs  of  a  supervised  or 
monitored  physical  fitness  training 
program  are  excessive  and  unwarranted 
because  the  improvement  in  security 
guard  p>erformanc0  is  not  quantifiable. 

Response.  The  physical  ntness 
performance  criteria  were  developed  as 
a  result  of  the  EXDE  Physical  Standards 
Validation  Study.  The  fitness  levels 
required  of  Tactical  Response  Team 
members,  armed  response  personnel, 
and  guards,  whose  duties  are  to  perform 
defensive  combative  tasks  and  offensive 
combative  tasks,  were  established  by  the 
1982  DOE  study.  The  Commission 
^>ecifies  the  elements  that  should  be 
part  of  the  physical  fitness  training 
program  and  not  the  program  itself. 
Th^  elements  when  taken  together  are 
considered  the  minimum  required  to 


52038  Federal  Register  /  Vol.  58.  No.  192  /  Wednesday.  October  6,  1993  /  Proposed  Rules 


allow  Tactical  Response  Team  members, 
armed  response  personnel,  and  guards 
to  achieve  and  maintain  the  fitness  level 
required  to  successfully  perform  the 
physical  fitness  performance  test  each 
year  and  are  necessary  to  ensure  that 
Tactical  Response  Team  members, 
armed  response  personnel,  and  guards 
can  perform  their  response  duties.  The 
costs  associated  %vith  implementing  the 
element^  can  vary  depending  upon  how 
the  licedsee  designs  the  program.  The 
Conuni^ion  believes  that  this  program 
is  nee4ed  to  ensure  that  Tactical 
Respor^  Team  members,  armed 
respon^  personnel,  and  guards  at 
Category  I  licensees  are  sufficiently  fit  to 
perform  their  assigned  duties  under 
conditions  of  strenuous  tactical 
engagement.  Also,  to  allow  licensees  to 
better  control  their  costs,  the  proposed 
rule  contains  a  new  paragraph,  10  CFR 
73.46(b](12).  which  allows  hcensees  to 
have  quarterly  site  specific  content- 
based  performance  tests  instead  of  a 
formal  physical  fitness  training  program 
and  annual  performance  tests.  Quarterly 
testing  has  the  advantage  of  reducing 
the  possibility  of  degradation  of  a 
individual's  fitness  level  as  compared  to 
annual  qualification  tests.  Therefore,  no 
further  modifications  have  been  made  in 
the  rule. 

10.  Comment.  One  commenter 
recommended  that  licensee 
responsibility  be  limited  to  validating 
that  their  personnel  meet  or  exceed  the 
physical  fitness  performance  testing 
criteria,  but  not  be  required  to  provide 
a  training  program. 

Response.  Under  an  alternative  \ 

proposed  in  10  CFR  73.46(b){12)  a 
licensee  would  not  be  required  to  have 
a  physical  fitness  training  program, 
provided  Tactical  Response  Team 
members,  armed  response  personnel, 
and  guards  pass  site  specific  content- 
based  physical  fitness  performance 
tests.  However,  licensees  may  still  wish 
to  provide  a  training  program  to  ensure 
that  their  personnel  are  fit  enough  to 
imdergo  the  qualification  testing. 

11.  Comment.  One  commenter 
questioned  why  the  requirement  for  a 
medical  examination  30  days  prior  to 
performance  testing,  which  was 
previously  in  appendix  B  to  part  73  and 
deleted  in  1988,  was  restored  in  this 
rule.  The  commenter  does  not  state 
whether  or  not  the  requirement  should 
be  modified  or  deleted. 

Response.  Previous  requirements  for 
timing  of  physical  examinations  are 
unrelated  to  the  proposed  10  CFR 
73.46(b)(ll)(iii).  which  states  that  each 
guard  undergo  a  physical  examination 
within  30  days  of  participating  in  the 
physical  fitness  performance  testing. 
The  imderlying  issue  of  this 


requirement  is  the  well-being  of  the 
individual  being  tested.  The 
Commission  believes  that  it  is  prudent 
to  obtain  a  minimum  level  of  assurance 
that  an  individual  has  no  medical 
contraindications  to  physical  fitness 
performance  testing  which  may  require 
a  maximum  effort  on  the  part  of  the 
individual  being  tested.  The  30-day 
limit  is  a  common  industry  practice  and 
is  equivalent  to  the  requirement  in  10 
CFR  part  1046  which  applies  to  DOE 
security  personnel. 

Criminal  Penalties 

The  Commission  notes  that  these 
amendments  are  issued  under  sections 
161  b  and  i  of  the  Atomic  Energy  Act 
of  1954.  as  amended.  Therefore, 
violation  of  these  regulations  may 
subject  a  person  to  criminal  sanctions 
under  section  223  of  the  Atomic  Energy 
Act. 

Finding  of  No  Significant 
EnTironmental  Impact:  Availability 

The  Commission  has  determined 
under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  subpart  A 
of  10  CFR  part  51,  that  this  rule,  if 
adopted,  will  not  be  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  and 
therefore,  an  environmental  impact 
statement  is  not  required.  The  proposed 
rule  will  not  adversely  affect  either  the 
safety  of  the  operations  carried  out  by 
licensees  possessing  formula  quantities 
of  strategic  special  nuclear  material  nor 
the  routine  release  of.  or  exposure  to. 
1  radioactivity.  These  amendments  would 
\specify  (1)  annual  performance  testing 
criteria  and  a  minimum  physical  fitness 
training  program  or  (2)  a  quarterly 
administered  site  specific  content-based 
physical  fitness  performance  test  to 
assure  that  Tactical  Response  Team 
members,  armed  response  persormel, 
and  guards  can  adequately  perform  their 
duties  under  conditions  of  strenuous 
tactical  engagement. 

The  environmental  assessment  and 
finding  of  no  significant  impact  on 
which  this  determination  is  based  is 
available  for  inspection  at  the  NRC 
Public  Document  Room,  2120  L  Street, 
NW.  (Lower  Level),  Washington,  DC. 
Single  copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  from  Mr.  Harry 
Tovmassian.  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear  * 
Regulatory  Commission,  Washington. 
DC  20555,  (301)  492-3634. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  amends 
information  collection  requirements  that 


are  subject  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 
This  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval  of  the  paperwork 
requirements. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  41  hours  per  licensee 
respondent,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Information 
and  Records  Management  Branch 
(MNBB-7714),  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555; 
and  to  the  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
NEOB-3019.  (3150-0002),  Office  of 
Management  and  Budget,  Washington. 
DC  20503. 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  proposed 
amendment.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission  and 
provides  a  decisio»^tionale  for  the 
chosen  approach.  \he  analysis  is 
available  for  inspection  in  the  NRC 
Public  Document  Room,  2120  L  Street. 
NW.  (Lower  Level).  Washington.  DC 
Single  copies  of  the  regulatory  analysis 
may  be  obtained  from  Ms.  Carrie  Brown. 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
(301) 504-2382. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C  605(b), 
the  Commission  certifies  that  this 
rulemaking,  if  adopted,  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities. 
The  proposed  rule  would  affect  two 
Category  I  licensees.  The  companies  that 
own  these  plants  do  not  fall  within  the 
scope  of  the  definition  of  "small 
entities"  set  forth  in  the  Regulatory 
Flexibility  Act,  15  U.S.C  632,  or  the 
Small  Business  Size  Standards  set  out  in 
regulations  issued  by  the  Small 
Business  Administration  in  13  CFR  part 
121.  Thus,  this  rule  does  not  fall  witbin 
the  purview  of  the  act. 

Backfit  Analysis 

The  Commission  has  determined  that 
the  backfit  rule.  10  CFR  50.109.  does  not 
apply  to  this  proposed  rule  because 
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these  amendments  do  not  impose 
requirements  on  existing  10  CFR  part  50 
licensees.  Therefore,  a  backfit  analysis  is 
not  required  for  this  proposed  rule. 

List  of  Subjects  in  10  CFK  Part  73 

Criminal  penalties.  Hazardous 
materials — transportation,  Incorporation 
by  referencs,  Nuclear  materials,  Nuclear 
power  plants  and  reactors.  Reportii^ 
and  recordkeeping  requirements. 
Security  measures. 
I   For  the  reasons  set  out  in  the 
ineamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C.  553,  the 
Connnission  is  proposing  to  adopt  the 
following  amendments  to  10  CFR  part 
73. 

PART  7»-PHYSiCAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

1.  The  authority  citation  for  10  CFR 
part  73  continues  to  read  as  follows: 

Authority:  Sees.  53, 161. 68  StaL  930,  048, 
as  amended,  sec.  147,  94  Stat.  780  (42  U.S.Q 
2073.  2167.  2201);  sec  201,  as  amended.  204. 
68  Stat.  1242.  as  amended,  124S  (42  U.S£L 
Se41,5a44). 

SectioQ  73.1  also  issued  under  sees.  13S, 
141.  Pub.  L  97-425.  96  StaL  2232.  2241  (42 
use  10155, 10161).  Section  73.37(0  also 
issued  under  sec.  301,  Pub.  L.  96-295,  94 
Stat.  789  (42  U.S.C  S841  note).  Section  73.57 
is  issued  under  sec  606,  Pub.  L.  1>9-399, 160 
Stat.  876  (42  U.S.C  2169). 

2.  In  §  73.46  paragraphs  (bK4)  and 
paragraph  (i)  are  revised  and  new 
paragraphs  (bMlO).  MH).  and  (bKl2) 
are  added  to  read  as  follows: 

f  73.46    Fixed  site  pltysictf  protectton 
syeteme,  sutwystems,  compionent*,  and 
proc«<}urBS. 

*         *        ■        •        • 

(4)  The  licensee  may  not  permit  an 
individual  to  act  as  a  Tactical  Response 
Team  member,  armed  response  person, 
or  guard  unless  the  individual  has  been 
trained,  equipped,  and  qualified  to 
perform  eadi  assigned  security  duty  ih 
act^rdance  with  appendix  B  of  t^s  part, 
""General  Criteria  for  Security 
Personnel."  Tactical  Response  Team 
members,  armed  response  personnel, 
and  guards  shall  be  trained,  equipped, 
and  qualified  for  use  of  their  assigned 
weapon  in  accordance  with  paragraphs 
ib)(6)  and  (b)(7)  of  this  section.  In 
addition.  Tactical  Response  Teem 
members,  armed  response  personnel, 
and  guards  shall  be  trained  and 
qualified  in  accordance  with  either 
paragraphs  (b)(10)  and  (b)(lll  or 
paragraph  (bKl2)  of  this  section.  Upon 
the  request  of  an  authorized 
representative  of  the  NRC.  the  licensee 


shall  demonstrate  the  ability  of  the 
physical  security  personnel,  whether 
licensee  or  contractor  employees,  to 
carry  out  their  assigned  duties  and 
responsibilities.  Each  Tactical  Response 
Team  n>ember,  armed  response  person, 
and  guard,  whether  a  licensee  or 
contractor  employee,  shall  requalify  in 
accordance  with  appendix  B  of  this  part. 
Tactical  Response  Team  members, 
armed  response  personnel,  and  guards 
shall  also  requalify  in  accordance  with 
paragraph  (b)(7)  of  this  section  at  least 
once  every  12  months.  The  licensee 
shall  document  the  resuhs  of  the 
qualification  and  requalification.  The 
licensee  shall  retain  the  documentation 
of  each  t]ualification  and  requalification 
as  a  record  for  3  years  after  each 
qualification  and  requalification. 

(10)  In  addition  to  the  medical 
examinations  and  physical  fitness 
requirements  of  paragraph  I.C  of 
appendix  B  of  this  part,  each  Tactical 
Response  Team  men>ber,  armed 
response  person,  and  guard,  except  as 
provided  in  paragraph  (b)(10Kv)  of  this 
section,  shall  participate  in  a  physical 
fitness  training  program  on  a  continuing 
basis. 

(i)  The  elements  of  the  physical 
fitness  training  program  nmst  include, 
but  not  necessarily  be  Umited  to,  the 
following: 

(A)  Training  sessions  of  sufficient 
frequency,  duration,  and  intensity  to  be 
of  aerobic  benefit.  &g..  normally  a 
frequency  of  three  times  per  week, 
maintaining  an  intensity  of 
approximately  75  percent  of  maximum 
heart  rate  for  20  minutes; 

(B)  Activities  that  use  large  muscle 
groups,  that  can  be  maintained 
continuously,  and  that  are  rhythmical 
and  aerobic  in  nature,  e.g..  ninning. 
bicjrcling.  rowing,  swimming,  or  cross- 
country skiing;  and 

(C)  Musculoskeletal  training  exercises 
that  develop  strength,  flexibility,  and 
enduraace  in  the  major  muscle  groups, 
e.g..  legs.  arms,  and  shoulders. 

(ii)  The  licensee  shall  assess  Tactical 
Response  Team  members,  armed 
response  personnel,  and  guards  for 
general  fitness  once  every  4  months  to 
determine  the  efTectrveness  of  the 
continuing  physical  fitness  training 
program.  Assessments  must  include  a 
recent  health  history,  measures  of 
cardiovascular  fitness,  percent  of  body 
£at.  flexibility,  muscular  strength,  aitd 
CTidurance.  Individual  exerci%e 
programs  must  be  modified  to  be 
consistent  with  the  needs  of  each 
participating  Tactical  Response  Team 
member,  armed  response  person,  and 
guard  and  consistent  with  the 


V- 


environments  in  whidi  they  must  be 
prepared  to  perform  their  duties. 
Individuals  who  exceed  4  months 
without  b^ng  assessed  for  generaJ 
fitness  due  to  excused  tinte  off  from 
work  must  be  assessed  within  15 
calendar  days  of  returning  to  duty  as  a 
Tactical  Response  Teem  member,  armed 
response  person,  or  guard. 

(lii)  Within  30  days  prior  to 
participation  in  the  physical  fitness 
training  progran,  the  Uoensee  shall  give 
Tactical  Response  Team  members, 
armed  response  personnel,  and  guards  a 
medical  examination  including  a 
determination  and  «krritten  oertificatian 
by  a  licensed  physician  that  there  an  no 
medical  contraindicaticms,  as  disclosed 
by  the  medical  examination,  to 
participation  in  the  physical  fitness 
training  program. 

(iv)  Licensees  may  temporarily  waive 
an  individual's  participation  in  the 
physical  fitness  training  program  on  the 
advice  of  the  licensee's  examining 
physician,  during  which  time  the 
individual  may  not  be  assigned  duties 
as  a  Tactical  Response  Team  member. 

(v)  Guards  whose  duties  are  to  staff 
the  central  or  secondary  alarm  station 
and  those  who  control  exit  or  entry 
portals  are  exempt  fixxn  the  phjrsical 
fitness  training  program  specified  in 
paragraph  (bXlO)  of  this  section, 
provided  that  they  are  not  assigned 
temporary  response  guard  duties. 

(11)  In  addition  to  the  physical  fitness 
demonstration  contained  in  paragraph 
I.C  of  appendix  B  of  this  part,  Tactical 
Response  Team  members,  armed 
response  personnel,  and  guards  shall 
meet  or  exceed  the  requirements  in 
•paragraphs  (b)(llKi)  through  (bUll)(v) 
of  this  section,  except  as  provided  in 
paragraph  (b)(llKvi)  of  this  section, 
initially  and  at  least  once  every  12 
months  thereafter. 

(i)  For  Tactical  Response  Tata 
members  the  criteria  are  a  1-mile  run  in 
8  minutes  and  30  seconds  or  less,  and 
a  40-yard  dash  starting  frxun  a  prone 
position  in  8  seconds  or  less.  For  armed 
response  personnel  and  guards  that  are 
not  members  of  the  Tactical  Resfranse 
Team  the  criteria  are  a  one-half  mils  run 
in  4  minutes  and  40  seconds  or  less  and 
a  40-yard  dash  starting  from  a  prone 
position  in  6.5  seconds  or  less.  The  test 
may  be  taken  in  ordinary  athletic  attire 
under  the  supervision  of  fioensee 
designated  personnel  The  Ucensae  shall 
retain  a  record  of  each  individual's 
performance  for  3  years. 

(ii)  Incumbent  Tactical  Response 
Team  members,  armed  response 
personnel,  and  guards  shall  meet  or 
exceed  the  qualification  criteria  within 
12  months  of  NRC  approval  of  the 
licensee's  revised  Fixed  Site  Hiysical 
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Protection  Plan.  New  employees  hired 
after  the  approval  date  shall  meet  or 
exceed  the  qualification  criteria  prior  to 
assignment  as  a  Tactical  Response  Team 
member,  armed  response  person,  or 
guard. 

(iii)  Tactical  Response  Team 
members,  armed  response  personnel, 
and  guards  shall  be  given  a  medical 
examination  including  a  determination 
and  written  certification  by  a  licensed 
physician  that  there  are  no  medical 
contraindications,  as  disclosed  by  the 
medical  examination,  to  participation  in 
the  physical  fitness  performance  testing. 
The  medical  examination  must  be  given 
within  30  days  prior  to  the  first 
administration  of  the  physical  fitness 
performance  test,  and  on  an  annual 
basis  thereafter. 

(iv)  The  licensee  shall  place  Tactical 
Response  Team  members,  armed 
response  persons,  and  guards,  who  do 
not  meet  or  exceed  the  qualification 
criteria,  in  a  monitored  remedial 
physical  fitness  training  program  and 
relieve  them  of  security  duties  until 
they  satisfactorily  meet  or  exceed  the 
qualification  criteria. 

(v)  Licensees  may  temporarily  waive 
the  annual  performance  testing  for  an 
individual  on  the  advice  of  the 
licensee's  examining  physician,  during 
which  time  the  individual  may  not  be 
assigned  duties  as  a  Tactical  Response 
Team  member. 

(vi)  Guards  whose  duties  are  to  staff 
the  central  or  secondary  alarm  station 
and  those  who  control  exit  or  entry 
portals  are  exempt  from  the  annual 
performance  testing  specified  in 
paragraph  (b){ll)  of  this  section, 
provided  that  they  are  not  assigned 
temporary  response  guard  duties. 

(12)  The  licensee  may  elect  to  comply 
with  the  requirements  of  this  paragraph 
instead  of  the  requirements  of 
paragraphs  (b)(10)  and  (b)(ll)  of  this 
sectioi.  In  addition  to  the  physical 
fitness  qualifications  of  paragraph  I.C  of 
append.  X  B  of  this  part,  each  licensee 
subject  t.")  the  requirements  of  this 
section  snail  submit  to  the  NRC  for 
approval  site-specific,  content-based, 
physical  fitness  performance  tests 
which  will — when  administered  to  each 
Tactical  Response  Team  member,  armed 
response  person,  or  guard — duplicate 
the  response  duties  these  individuals 
may  need  to  perform  during  a  strenuous 
tactical  engagement. 

(i)  The  test  must  be  administered  to 
each  Tactical  Response  Team  member, 
armed  response  personnel,  and  guard 
once  every  3  months.  The  test  must 
specifically  address  the  physical 
capabilities  needed  by  armed  response 
personnel  during  a  strenuous  tactical 
engagement  at  the  licensed  facility. 


Individuals  who  exceed  3  months 
without  having  been  administered  the 
test  due  to  excused  time  off  from  work 
must  be  tested  within  15  calendar  days 
of  returning  to  duty  as  a  Tactical 
Response  Team  member,  armed 
response  person,  or  guard. 

(ii)  Within  30  days  prior  to  the  first 
administration  of  the  physical  fitness 
performance  test,  and  on  an  annual 
basis  thereafter.  Tactical  Response  Team 
members,  armed  response  personnel, 
and  guards  shall  be  given  a  medical 
examination  including  a  determination 
and  written  certification  by  a  licensed 
physician  that  there  are  no  medical 
contraindications,  as  disclosed  by  the 
medical  examination,  to  participation  in 
the  physical  fitness  performance  test. 

(iii)  Guards  whose  duties  are  to  staff 
the  central  or  secondary  alarm  station 
and  those  who  control  exit  or  entry 
portals  are  exempt  from  the 
performance  test  specified  in  paragraph 
(b)(12)  of  this  section,  provided  that 
they  are  not  assigned  temporary 
response  guard  duties. 
•        •        •        •        •       ■ 

(i)  Implementation  schedule  for 
revisions  to  physical  protection  plans. 

(1)  By  190  DAYS  AFTER  THE 
EFFECTIVE  DATE  OF  THE  FINAL 
RULE)  each  licensee  shall  submit  a 
revised  Fixed  Site  Physical  Protection 
Plan  to  the  NRC  for  approval.  The 
revised  plan  must  describe  how  the 
licensee  will  comply  with  the 
requirements  of  paragraphs  (b)(10)  and 
(b)(ll)  of  this  section  or  the 
requirements  of  (b)(12)  of  this  section. 
Revised  plans  must  be  mailed  to  the 
Director,  Division  of  Fuel  Cycle  Safety 
and  Safeguards,  Office  of  Nuclear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555. 

(2)  Each  licensee  shall  implement  the 
approved  plan  pursuant  to  paragraphs 
{b)(10)  and  (b)(ll)  of  this  section  or 
(b)(12)  of  this  section  within  1  year  after 
NRC  approval  of  the  revised  Fixed  Site 
Physical  Protection  Plan. 

Dated  at  Rockville.  Maryland,  this  30th  day 
of  September,  1993. 

For  the  Nuclear  Regulatory  Coi^ission. 
Samuel  J.  Oiilk, 
Secretary  of  the  Commission. 
(FR  Doc  93-24502  Filed  10-5-93;  8  45  am) 
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FEDERAL  ELECTION  COMMISSION 

[Notice  1993-23] 

11  CFR  Parts  100  and  113 


Expenditures;  Personal  Use  of 
Campaign  Funds 

agency:  Federal  Election  Commission. 
ACTION:  Extension  of  comment  period 
and  notice  of  hearing  request. 

SUMMARY:  On  August  30. 1993,  the 
Federal  Election  Commission  published 
a  Notice  of  Proposed  Rulemaking 
regarding  the  personal  use  of  campaign 
funds.  The  Commission  has  decided  to 
extend  the  comment  period  on  these 
proposed  rules  to  November  13, 1993. 
The  Commission  also  invites  persons 
who  would  be  interested  in  testifying  at 
a  public  hearing  on  the  proposed  rules 
to  inform  the  Commission  of  their 
interest  before  the  end  of  the  comment 
period. 

DATES:  Comments  and  requests  to  testify 
must  be  received  on  or  before  November 
13.1993. 

ADDRESSES:  Comments  and  requests  to 
testify  must  be  in  writing  and  addressed 
to:  Ms.  Susan  E.  Propper,  Assistant 
General  Counsel,  999  E  Street,  NW., 
Washington.  DC  20463. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  E.  Propper,  Assistant  General 
Counsel,  999  E  Street,  NW., 
Washington,  DC  20463.  (202)  219-3690 
or  (800) 424-9530. 

SUPPLEMENTARY  INFORMATION:  On  August  '' 
30, 1993,  the  Federal  Election 
Commission  published  a  Notice  of 
Proposed  Rulemaking  in  the  Fifderal 
Register.  58  FR  45463.  The  Notice 
sought  comments  on  proposed  rules 
governing  the  personal  use  of  campaign 
funds.  The  comment  period  on  these 
rules  was  originally  scheduled  to  end  on 
September  29, 1993. 

The  Commission  has  received  two 
requests  for  an  extension  of  the 
comment  period.  One  request  noted  the 
difficulty  of  the  issues  involved  in  this 
rulemaking,  and  urged  the  Commission 
to  extend  the  comment  p>eriod  to 
October  29, 1993.  The  other  request 
suggested  that  many  Members  of 
Congress  may  have  been  unable  to 
submit  comments  before  the  original 
deadline  due  to  the  press  of  legislative 
business,  and  asked  for  an  additional  45 
day  comment  period  in  order  to  give 
Members  an  additional  opportunity  to 
comment. 

In  order  to  give  all  interested  parties 
ample  opportunity  to  comment  en  the 
complicated  issues  involved  in  this 
rulemaking,  the  Commission  is  granting 
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.  the  request  for  an  additional  45  day 
cpmment  period.  The  new  deadline  for 
comments  on  the  Commission's  Notice 
of  Proposed  Rulemaking  on  the  p>ersonal 
use  of  campaign  funds  is  November  13, 
1993.  Comments  should  be  submitted 
on  or  before  that  date  to  the  address 
limited  above. 
The  Commission  has  also  received  a 

•  request  to  testify  at  a  public  hearing  on 
the  proposed  rules.  The  Commission 
generally  grants  requests  to  hold 
hearings  when  enough  persons  express 
an  interest  in  testifying  at  a  hearing  to 
make  the  hearing  woi^while.  The 
Commission  invites  persons  who  would 
be  interested  in  testifying  at  such  a 
hearing  to  inform  the  Commission  of 
their  interest  before  the  end  of  the 
comment  period.  Persons  planning  to 

^  submit  written  comments  on  the 
'  proposed  rules  should  indicate  their 
interest  when  they  submit  their  written 
comments.  Those  who  have  already 
submitted  comments  should  submit  a 
letter  indicating  their  interest  by 
November  13. 1993. 

Dated:  September  30. 1993. 
Scan  E.  Thomas,/ 

Qiairmqp,  Federpl  Election  Commission. 
*IFR  Doc  93-24307 filed  10-5-93;  8:45  am]  ^ 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  AvlatJon  Administration 

14CFRPart39 

[Docket  No.  93-NM-1 20-AD] 

Airworthiness  Directives;  Airbus 
Industrie  Model  A31 0-200  and  A310- 
300  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  

StiMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all  Airbus 
Industrie  Model  A310-200  and  A31(}- 
300  series  airplanes,  that  currently 
requires  inspections  and  tests  to  detect 
broken  or  missing  vespel  bushes  in  the 
flap  universal  joint  assembUes,  and 
replacement  of  universal  joint  bushes,  if 
necessary  This  action  would  .add  a 
terminating  modification  for  the 
currently  required  inspections  and  tests. 
This  proposal  is  prompted  by  the 
development  of  a  modification  that  will 
improve  the  integrity  of  the  fiap 
universal  joints.  The.actions  specified 
.  by  the  proposed  AD  are  intended  to 
prevent  rupture  of  the  flap  universal 


joints,  subsequent  partial  loss  of  lift  in 
one  wing,  and  reduced  controllability  of 
the  airplane. 

DATES:  Comments  must  be  received  by 
December  1, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
120-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer. 
Standardization  Branch,  ANM-11^, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 

SUPPt^ENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to  - 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  daft.  vleWs,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcan^on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-120-AD."  The 


postcard  will  be  date  stamped  and  \ 

returned  to  the  commenter.  \^ 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-120-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  July  22, 1991,  the  FAA  issued  AD 
91-16-05,  Amendment  39-7095  (56  FR 
37462,  August  7, 1991).  applicable  to  all 
Airbus  Industrie  Model  A3 10-200  and 
A310-300  series  airplanes,  to  require 
repetitive  visual  inspections  and 
electrical  continuity  tests  to  detect 
broken  or  missing  vespel  bushes  in  the 
flap  universal  joint  assemblies,  and  ' 

replacement  of  universal  joint  bushes,  if 
necessary.  That  action  was  prompted  by 
reports  of  abnormal  angular  backlash 
found  in  some  flap  drive  shaft-universal 
joint  assemblies,  due  to  loose,  broken,  or       ^ 
missing  vespel  bushes  in  the  universal 
joint  forkends.  The  requirements  of  that 
AD  are  intended  to  prevent  rupture  of 
the  flap  universal  joints,  subsequent 
partial  loss  of  lift  in  one  wing,  and 
reduced  controllability  of  the  airplane. 

Since  the  issuance  of  that  AD,  the 
manufacturer  has  developed  a 
modification  that  will  improve  the 
integrity  of  the  flap  universal  joints. 
This  modification  entails  replacing  the 
cylindrical  vespel  SP  21  bushes  with 
flanged  Rose  Uniflon  bushes,  and 
replacing  the  pivot  pins  with  chrome- 
plated,  super-finished  pins. 
Accomplishment  of  this  modification 
will  prevent  rupture  of  the  flap 
universal  joints,  which  can  lead  to 
problems  associated  with  the  addressed 
unsafe  condition.  Its  installation  will 
eliminate  the  need  for  repetitive 
inspections  and  tests  of  the -Components. 

Airbus  Industrie  has  issued  Service 
Bulletin  A310-27-2059.  dated  March  1, 
1993,  that  describes  procedures  for 
replacing  the  cylindrical  vespel  SP  21 
bushes  with  flanged  Rose  Unifion 
busbes,  and  replacing  the  pivot  pins 
with  chrome-plated,  super-finished 
pins.  (This  service  bulletin  references 
Lucas/Liebherr  Service  Bulletin  551- 
27-M551-02.  dated  November  2, 1992, 
for  additional  service  information.) 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
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type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  ^D  91-16-05  to  require 
irtodification  of  the  flap  universal  joint 
assemblies.  The  instalLation  of  this 
modification  would  terminate  the 
currently  required  repetitive  visual 
inspections  and  electrical  continuity 
tests  of  the  flap  universal  joint 
assemblies.  The  modification  would  be 
required  to  be  accomplished  in 
accordance  with  the  Airbus  Industrie' 
service  bulletin  described  previously. 

This  proposed  action  is  oased  on  the 
FAA's  oetermination  that  long-term 
continued  operational  safety  will  be 
better  assured  by  actual  modification  of 
the  flap  universal  joint  assemblies  to 
remove  the  source  of  the  problem,  rather 
than  by  repetitive  inspections.  Long- 
term  inspections  ma^  not  be  providing 
the  degree  of  Safety  assurance  necessary 
for  the  transpjort  airplane  fleet.  This, 
coupled  with  a  better  understanding  of 
the  numan  factors  associafisd  with 
numerou.<^  -»petitive  inspections,  has  led 
the  FAA  to  consider  placing  less 
emphasis  on  special  procedures  and    ^ 
more  emphasis  on  design  ^ 

improvements.  The  proposed 
modification  requirement  is  in 
consonance  with  these  considerations. 

The  FAA  estimates  that  25  airplanes 
of  U.S.  registry  would  be  a%cted  by  this 
AO.  It  takes  approximatelv  S  work  hours 
per  airplane  to  accomplisn  the 
inspection  and  tests  currently  required 
by  AO  91-16-05,  and  the  average  labor 
cost  is  $55  per  work  hour.  Based  on 
these  Bgures,  the  total  cost  Impact 
associated  with  the  requirements  of  AD 
91-16-05  on  U.S.  operators  is  estimated 
to  be  $6,875,  or  $275  per  airplane,  per 
inspection  and  testing  cycle. 

It  is  estimated  that  it  would  take 
approximately  47  work  hours  per 
airplane  to  accomplish  the  modification 
proposed  in  this  new  AD  action,  and 
that  the  a\  ^'age  labor  rate  is  $55  per 
woiic  hour.  Required  parts  would  cost 
approximately  $1,000  per  airplane. 
Based  on  these  figures,  the  total 
additional  cost  impact  associated  with 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $89,625,  or  $3,585  per 
airplane. 

The  cost  figures  discussed  above 
assume  that  no  operator  has  yet 
accomplished  the  proposed 
requirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 


proposal  would  not  have  suffi(}(6nt 
tederalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulaliop  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Proce<^rep  (44  FR  11034,  February 
26. 1979);  and  (3)  if  promulgated^  will 
not  have  a  significant  ecoruiraic  impact, 
positive  or  negative,  on  a  substantia} 
number  of  small  entities  under  the 
criteria  .of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under,  the 
captiod  ADDRESSES. 

List  of  Sobjects  in  14  C31t  Part  39 

A  ir  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendoieiit 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows:  , 

Authority:  49  U  S.C  App.  13S4(a),  1421 
and  1423:  49  U.S.C  106(g);  and  14  CFR 
11.ft9. 

$3S.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-7095  (56  FR 
37462,  August  7, 1991).  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Airbua  IndnstriK  Docket  93-NM-120-AD . 
Supersedes  AO  91-16-05.  Amendnient 
39-7095. 

Applicability:  All  ModeU  A31O-20O  and 
A310-300  series  airplanes,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  nipture  of  the  flap  universal 
joints,  subsequent  partial  loss  of  lift  in  one 
wing,  and  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  5,500  total 
landings,  or  within  350  hours  tiine- in-service 
after  September  11, 1991  (the  effective  date 
of  AD  91-1&-05.  Amendment  39-7093). 
whichever  occurs  later,  and  thereafter  at 
intervals  not  to  exceed  3,500  landings, 
perform  repetitive  visual  inspections  and 
electrical  continuity  tests  of  the  flap  system 
universal  joint  assemblies,  in  accordance 
with  Airbus  Industrie  Servics  BulletiD  A310- 
27-2054.  Revision  2,  dated  November  9. 
1990. 


(b)  If  any  universal  joint  bushes  are  missiog 
or  broken,  prior  to  fcuther  Oight,  replace  the 
bushes  with  new  bushes  in  accordance  with 
Airbus  Industrie  Service  Bulletin  A310-27- 
2054,  Revision  2,  dated  November  9.  199a 
After  replacement,  repeat  the  inspections 
required  t)y  pmragraph  (a)  of  this  AD  at 
intervals  not  to  exceed  3,500  landings. 

(c)  Within  3,500  landings  afier  the  effective 
date  of  this  AD,  modify  the  flap  universal 
joint  assemblies  (Airbus  Industrie 
Modification  10091 D20285)  in  accordance 
with  Airbus  Industrie  Service  Bulletin  A310- 
27-2059.  dated  March'l,  1993. 
Accomplishment  of  this  modificatioa       "     ^ ; 
constitutes  terminating  action  for  the 
inspection  and  test  requirements  of  this  AO. 

(d)  Modification  of  the  flap  universal  joiai 
assemblies  (Airbus  Industrie  Modification 
10091 D2028S)  in  accordance  Mrith  Airbus 
Industrie  Service  BuHetin  A310-27-2059, ' 
dated  March  1, 1993,  constitutes  terminating 
action  for  the  inspection'and  test 
requirements  of  this  AD.  ■*■'. 

(e)  An  altemativs  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  sa&s|ty  may  be 
used  if  approved  by  the  Manager, 
StandardizationBranch,  ANM-113,  FAA.      ' 
Transport  Airplane  Directorate.  Operators 
shall  submit  thl^ir  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  cnna^ts  and  then 
send  it  to  the  Maiuiger,  Standardizabon 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  altematrve  methods  of 
compliance  with  this  AD,  if  any,  may  l>e 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  lo 
opeeate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished.  • .  *'.  ,  ' 

Issued  in  Renton.  Wasfaiagtoa,  os 
September  29, 1993. 
David  G.  Hmiel, 

Acting  Manager,  Tmnsport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc  93-24394  Filed  10-5-93;  8:45  ami 
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DEPARTMEffT  OF  HEALTH  AND 
HUIMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  103 
(Docket  No.  93M-0200I 

Quality  Standards  for  Foods  With  No 
Identfty  Standards;  Bottled  Water 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  quality  standard  for  bottled 
water  to  require  that  bottled  water  be 


r^ 


free  of  coliform  bacteria.  This  action  is 
in  response  to  a  rulemaking  by  the 
Environmental  Protection  Agency  (EPA) 
amending  the  National  Primary 
Drinking  Water  Regulation  (NPDWR)  for 
coliform  b0cteria  in  public-drinking 
water.  FDA  is  also  addressing  other 
matters  concerning  the  microbiological 
quality  of  bottled  water  and  is 
requesting  comments  on  whether  the 
agency  should  establish  quality 
standard  regulations  for  other 
microorganisms  that  may  be  present  in 
bottled  water  and  may  pose  a  health 
risk. 

DATES:  Written  comments  by  December 
6, 1993.  The  agency  is  proposing  that 
any  final  rule  that  may  issue  based  upon 
this  proposal  become  effective  180  days 
after  the  date  of  publication  of  the  Hnal 
rule  in  the  Federal  Register. 
ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr.,     ^ " 
Rockville.  MD  20857. 
HM  FURTHER  INFORMATION  CONTACT: 
Henry  S.  Kim,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-306),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204.  202-205-4681. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

EPA  promulgates  NPDWR's  to  protect 
.  the  public  jht)m  the  adverse  health 
effects  of  contaminants  in  public 
drinking  water.  In  addition,  at  the  time 
that  it  promulgates  NPDWR's.  EPA 

Eiromulgates  maximum  contaminant 
evel  goals  (MCLG's),  which  are  health 
goals  that  are  based  solely  on 
considerations  of  protecting  the  public 
from  the  adverse  health  effects  of 
drinking  water  contamination. 

NPDWR's,  which  are  enforceable 
standards,  consist  of  either  a  maximum 
contaminant  level  (MCL)  or  a  treatment 
technique  regulation  for  each 
contaminant.  EPA  sets  MCL's  for 
contaminants  as  close  as  feasible  (with 
the  use  of  the  best  technology  or  other 
means  available,  taking  cost  into 
consideration)  to  the  MCLG,  the  level  at 
which  no  known  or  anticipated  adverse 
health  effects  occur  and  that  provides  an 
adequate  margin  of  safety.  When  it  is 
not  feasible  to  establish  an  MCL  for  a 
sptecific  contaminant,  EPA  can  establish 
a  treatment  technique  requirement  for 
removal  or  reduction  of  that 
contaminant  from  drinking  water  to 
protect  the  public  health  from  the 
adverse  health  effects  of  that 
contaminant. 

In  the  Federal  Register  of  June  29. 
1989  (54  FR  27544),  EPA  published  a 
final  rule  amending  its  NPDWR  for 


coliform  bacteria.  EPA  revised  the  MCL 
for  total  coliform  bacteria  (total 
coliforms),  i^icluding  Escherichia  coli 
(E.  coli)  and" other  fecal  coliforms,  in 
public  drinking  water.  In  addition,  it 
established  an  MCLG  of  zero  for  total 
coliforms,  including  E.  coli  and  other 
fecal  coliforms.  This  rulemaking  was 
based  upon  a  proposal  that  EPA  had 
published  in  the  Federal  Register  of 
November  3. 1987  (52  FR  42224). 

Section  410  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act  (21  U.S.C 
349)  requires  that,  whenever  EPA 
prescribes  interim  or  revised  NPDWR's 
under  section  1412  of  the  Public  Health 
Service  Act  (The  Safe  Drinking  Water 
Act  (SDWA)  (42  U.S.C.  300f  through 
300 j-9)),  FDA  is  to  consult  with  EPA 
and  within  180  days  after  the 
promulgation  of  such  drinking  water 
regulations  "•  •  •  either  promulgate 
amendments  to  regulations  under  this 
chapter  applicable  to  bottled  drinking 
water  or  publish  in  the  Federal  Register 
•  *  *  reasons  for  not  making  such 
amen4ments."  FDA  has  consulted  with 
EPA  and  is  proposing  to  amend  the 
quality  standard  for  bottled  water  to 
require  that  bottled  water  be  free  of 
coliform  bacteria. 

n.  EPA  Standards 

Under  section  1412(b)ofthe  SDWA. 
as  amended  in  1986.  EPA  was  required 
to  promulgate  NPDWR's  for  83 
contaminants  by  Jime  19, 1989  (see  52 
FR  42224  at  42225,  November  3, 1987). 
A  group  of  related  bacteria  known  as 
"total  coUforms"  is  one  of  the  83 
contaminants  that  EPA  was  required  to 
regulate. 

A.  MCLG  for  Total  Coliforms 

In  its  November  3. 1987,  proposal  (52 
FR  42224  at  42226)  to  amend  the 
NPDWR  for  coliform  bacteria  in 
drinking  water,  EPA  stated  that  public 
health  officials  and  professionals  have 
used  total  coliforms  for  decades  as  the 
major  criterion  to  assess  the 
microbiological  quality  of  drinking 
water.  Coliform  bacteria  are  usually 
present  in  water  contaminated  with 
human  or  animal  feces  and  are  often 
associated  with  outbreaks  of  diseases 
(Refs.  1  and  2).  Moreover,  according  to 
EPA,  although  the  presence  of  coliform 
bacteria  in  drinking  water  indicates  that 
fecal  pathogens  may  also  be  present,  the 
detection  of  fecal  coliform  organisms,  in 
particular  E.  coli,  provides  more 
definitive  evidence  of  fecal  pollution 
than  the  detection  of  total  coliforms. 

EPA  noted  in  its  November  3. 1987. 
proposal  (54  FR  42224  at  42227)  that  the 
data  in  the  available  literajure  do  not 
support  a  quantitative  relationship 
between  coliform  densiti^  and  either 


pathogen  density  or  the  potential  for 
waterbome  disease  outbreaks.  In  its 
June  29, 1989,  final  rule  (54  FR  27544 
at  27548),  EPA  stated  that  it  was  not 
aware  of  any  data  in  the  literature  that 
support  a  coliform  density  value  below 
which  there  are  no  anticipated  adverse 
health  effects  with  an  adequate  margin 
of  safety.  EPA  further  stated  that 
waterbome  disease  outbreaks  and  the 
presence  of  specific  waterbome 
pathogens  have  been  associated  with 
coliform  densities  bom  less  than  1  per 
100  milliliters  (mL)  to  very  high  levels. 
Therefore,  to  reduce  fecal  pathogens  to 
minimal  levels.  EPA  established  an 
MCLG  of  zero  for  total  coliforms  in 
drinking  water,  including  E.  coli  and 
other  fecal  coliforms. 

B.  MCL  for  Total  Coliforms 

1.  Intent  is  to  Lower  Risk  of  Waterbome 
Disease  Outbreaks 

In  its  final  rule  of  June  29, 1989  (54 
FR  27544  at  27547),  EPA  concluded  that 
despite  existing  drinking  water 
regulations,  the  number  of  actual 
outbreaks  and  cases  of  waterbome 
disease  was  unacceptably  high.  For 
example.  EPA  noted  that  between  1971 
and  1983,  427  outbreaks  with  over 
100,000  cases  of  waterbome  disease 
have  been  reported.  However,  because 
EPA  believed  that  a  large  number  of 
waterbome  disease  outbreaks  and  cases 
was  not  reported,  it  concluded  that  the 
actual  number  of  outbreaks  was  much 
higher  than  the  recorded  number  of 
outbreaks. 

EPA.  therefore,  established  several 
regulatory  measures  in  its  final  mle  of 
June  29, 1989  (54  FR  27544  at  27549), 
to  further  reduce  the  risk  of  waterbome 
illness.  In  addition  to  the  revised  MCL 
for  total  coliforms.  it  established 
monitoring  requirements,  including 
sanitary  surveys  for  systems  collecting 
fewer  than  5  samples  per  month.  State 
review  of  sample  citing  plans,  testing  for 
total  coliforms  in  routine  and  repeat 
samples,  and  testing  for  either  fecal 
coliforms  or  E.  coli  if  a  sample  tests 
positive  for  total  coliforms. 
Furthermore,  in  a  separate  final  mle  that 
was  also  published  in  the  Federal 
Register  of  June  29. 1989  (54  FR  27486), 
EPA  established  filtration  and 
disinfection  treatment  requirements  for 
systems  using  surface  water  sources  and 
stated  that  it  intended  to  adopt 
additional  disinfection  requirements  for 
systems  using  ground  water  sources. 

2.  MCL  Based  on  Presence-Absence  of 
Coliforms 

Before  amending  its  NPDWR  on  June 
29,  1989  (54  FR  27544),  EPA  based 
compliance  for  total  coliforms  in 
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drinking  water  on  two  MCL's  (a  single- 
sample  MCL  and  a  monthly  average 
MCL)  that  specified  a  number  of 
coliform  bacteria  detected  in  the 
sample,  calculated  as  coliform  density. 
The  two  MCL's  varied  according  to  the 
method  used  (Multiple  Tube 
Fermentation  (MTF)  technique  or 
Membrane  Filter  (MF)  technique)  and 
the  sample  volume  (50  mL  or  500  mL 
for  MTF  technique  and  100  mL  for  MF 
technique).  However,  in  its  proposal  of 
November  3. 1987  (52  FR  42224  at 
42229).  EPA  stated  that  basing 
compliance  with  the  MCL  on  a  monthly 
average  density  calculation  had  been 
criticized  because  the  variability  of 
coliform  counts  greatly  reduces  the 
precision  r<'this  calculation  (i.e.,  there 
is  a  large  standard  deviation).  EPA 
further  stated  that  basing  compliance  on 
the  presence  or  absence  of  coliform 
bacteria  rather  than  on  coliform  bacteria 
density  would  provide  the  following 
advantages:  ease  of  detection:  less 
influence  of  sample  transit  time;  and 
greater  mathematical  precision  in 
analytical  findings  because  the 
calculation  difficulties  implicit  in  the 
statistical  methodology  of  coliform 
density  calculations  would  be 
eliminated.  Therefore,  under  the 
amended  NPDWR  (54  FR  27544.  June 
29, 1989),  EPA  bases  compUance  with 
the  MCL  on  the  presence  or  absence  of 
coliforms  rather  than  on  an  estimate  of 
coliform  density. 

In  determining  compliance  with  the 
revised  MCL,  EPA  permits  use  of  any 
one  of  the  following  four  analytical 
methods:  (1)  The  MTF  technique,  (2)  the 
MF  technic  s,  (3)  the  Presence/ Absence 
(P/A)  Coliform  test,  and  (4)  the  Minimal 
Media  ortho-nitrophenyl-p-D- 
galactopyranoside,  4- 
methylumbelliferyl-^D-glucuronide 
technique  (Minimal  Media  ONP&MUG 
technique),  sometimes  referred  to  as  the 
Autoanalysis  Colilert  System.  EPA 
recommends  that,  when  the  presence  of 
heterotrophic  bacteria  in  water  samples 
interferes  with  the  MTF  technique,  the 
MF  technique,  or  the  P/A  Coliform  test, 
water  systems  use  the  Minimal  Media 
ONPG-MUG  technique  which  is  less 
prone  to  interference.  In  addition,  EPA 
requires  that  a  100  mL  standard  sample 
volume  be  used,  regardless  of  the 
method  used  for  determining  the 
presence  or  absence  of  coliforms  in 
drinking  water. 

3.  Interference  by  Heterotrophic  Bacteria 

In  amend- ng  the  NPDWR  for  coHform 
bacteria  (54  rR  27544  at  27547.  June  29, 
1989),  EPA  acknowledged  that  the 
presence  of  heterotrophic  bacteria,  a 
broad  class  of  microorganisms 
comprised  of  many  innocuous  bacteria 


as  well  as  virtually  all  pathogens, 
including  opportunistic  (secondary) 
pathogens,  can  interfere  with  y^tal 
coliforms  analyses.  Therefore,  the 
amended  NPDWR  requires  that  water 
systems  invalidate  any  sample  (unless 
coliform  bacteria  are  detected)  that 
exhibits  evidence  of  interference  when 
analyzing  for  total  coliforms  (e.g..  a 
turbid  culture  in  the  absence  of  gas 
production  using  the  MTF  technique;  a 
confluent  growth  or  a  colony  number 
that  is  "too  numerous  to  count"  using 
the  MF  technique:  or  a  turbid  culture  in 
the  absence  of  an  acid  reaction  using  the 
P/A  Coliform  test).  The  amended 
NPDWR  also  requires  that  water  systems 
collect  another  sample  from  the  same 
location  that  the  original  sample  was 
collected  within  24  hours  of  being 
notified  of  the  interference  problem  and 
have  it  be  analyzed  using  an  analytical 
method  less  prone  to  interference,  e.g.. 
the  Minimal  Media  ONPG-MUG 
technique. 

4.  Size  of  System  Determines  Numbers 
of  Positive  Samples  Permitted 

EPA"8  amended  NPDWR  for  total 
coliforms  is  designed  to  provide  quality 
drinking  water  on  a  consistent  basis. 
Thus  the  size  of  the  population  served 
by  a  particular  water  system  determines 
the  required  number  of  monthly 
samples  for  total  coliforms  analysis. 
Furthermore,  the  required  number  of 
samples  per  month  determines  the 
maximum  number  or  percentage  of  the 
required  number  of  monthly  samples 
that  can  be  positive  for  the  presence  of 
coliform  bacteria.  Thus,  for  systems 
serving  a  population  of  33,000  or  less, 
for  which  less  than  40  samples  per 
month  are  required,  no  more  than  one 
sample  can  be  positive  for  total 
coliforms.  For  systems  serving  a 
population  greater  than  33,000.  for 
which  40  or  more  samples  per  month 
are  required,  no  more  than  5.0  percent 
of  the  samples  can  be  positive  for  total 
coliforms. 

In  proposing  to  amend  its  NPDWR  for 
total  coliforms  (52  FR  42224  at  42236. 
November  3. 1987).  EPA  recognized  that 
some  municipal  systems  have  problems 
with  the  persistent  presence  of 
coliforms  in  the  distribution  system 
even  after  treatment  with  disinfectants. 
EPA  noted  that  the  protection  of 
coliforms  provided  by  slimes, 
encrustations,  tubercles,  and  sediments 
associated  with  the  piping  may  be  a 
cause  for  this  persistent  coliform 
presence.  However,  EPA  also  noted  that 
this  problem  apparently  is  not 
associated  with  fecal  or  pathogenic 
contamination  or  with  waterbome 
disease.  Furthermore,  based  on  its 
statistical  analysis,  EPA  stated  that 


when  95  percent  of  60  water  samples 
are  coliform-negative.  there  is  a  95 
percent  confidence  level  that  the 
fraction  of  water  with  coliform  is  less 
than  10  percent.  EPA  believes  that,  at 
this  level  of  confidence,  the  quality  of 
the  water  is  reasonably  safe  (52  FR 
42224  at  42228).  Therefore,  under  the 
amended  NPDWR.  EPA  allows  a 
specified  number  or  percentage  of 
monthly  samples  to  be  cohform  positive 
and  concluded  that  the  revised  MCL  it 
established  for  total  coliforms  is  as  close 
to  the  MCLG  of  zero  as  is  feasible. 

III.  The  FDA  Proposal 

A.  The  Agency's  Approach  to  the 
Bottled  Water  Quality  Standard 
Established  Under  Section  410  of  the 
Act 

Under  section  401  of  the  act  (21 
U.S.C  341).  FDA  may  promulgate  a 
regulation  establishing  a  standard  of 
quality  for  a  food  under  its  common  or 
usual  name  when,  in  the  judgment  of 
the  agency,  such  action  will  promote 
honesty  and  fair  dealing  in  the  interest 
of  consumers.  On  November  26. 1973 
(38  FR  32558),  FDA  established  a 
quality  standard  for  bottled  water  which 
is  set  forth  in  §  103.35  (21  CFR  103.35). 

Producers  of  bottled  water  are 
responsible  for  ensuring,  through 
appropriate  manufacturing  techniques 
and  sufficient  quality  control 
procedures,  that  all  bottled  water 
products  introduced  or  delivered  for 
introduction  into  interstate  commerce 
comply  with  the  quaUty  standard. 
Bottled  water  that  is  of  a  quality  that  is 
below  the  prescribed  standard  is 
required  by  §  103.35(f)  to  be  labeled 
with  a  statement  of  substandard  quality. 
Moreover,  any  bottled  water  containing 
a  substance  at  a  level  that  causes  the 
food  to  be  adulterated  under  section  402 
(21  use.  342)  of  the  act  is  subject  to 
regulatory  action,  even  if  the  bottled 
water  bears  a  label  statement  of 
substandard  quality. 

FDA  has  traditionally  fulfilled  its 
obligation  under  section  410  of  the  act 
to  respond  to  EPA's  issuance  of 
NPDWR's  by  amending  the  quality 
standard  for  bottled  wrater  to  maintain 
compatibility  with  EPA's  drinking  water 
regulations.  In  general,  FDA  believes 
that,  with  few  exceptions,  the  EPA 
standards  for  contaminants  in  drinking 
water  are  appropriate  as  allowable 
levels  for  contaminants  in  the  quality 
standard  for  bottled  water  when  bottled 
water  may  be  expected  to  contain  the 
same  contaminants.  FDA  has  generally 
not  duplicated  the  efforts  of  EPA  in 
judging  the  adequacy  of  NPDWR's  for 
the  protection  of  the  public  health,  nor 
has  it  duplicated  EPA's  efforts  in 
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judging  the  adequacy  of  National 
Secondary  Drinking  Water  Regulations 
(NSDWR's)  for  control  of  aesthetic 
characteristics  affecting  consumer 
acceptance  of  drinking  water.  It  would 
be  nadundant  for  FDA  to  reevaluate  the 
drinking  water  standards  prescribed  by 
EPA,  the  agency  with  primary 
responsibility  for  these  contaminants. 
Further,  because  bottled  water  is 
increasingly  used  in  some  households 
as  a  replacement  for  tap  water, 
consumption  patterns  considered  by 
EPA  for  tap  water  can  be  used  as  an 
estimate  for  the  maximum  expected 
consumption  of  bottled  water  by  some 
individuals.  Therefore,  FDA's  view  is 
that  in  cases  where  bottled  water  is 
sul^ect  to  the  same  source  contaminants 
as  tap  water  (e.g..  when  bottled  water  is 
produced  with  the  same  source  waters 
used  by  public  water  systems), 
allowable  levels  for  contaminants  set  to 
«nsure  the  safety  of  bottled  water,  and 
levels  set  to  ensure  its  aesthetic  quality, 
should  normally  correspond  to  the 
levels  set  by  EPA  as  the  NPDWRs  and 
NSDWR's  for  tap  water. 

B.  Provisions  for  Conform  Bacteria 

1.  Current  Provisions  in  the  Quality 
Standard 

The  current  requirements  in  the 
quality  standard  for  bottled  water    - 
applicable  to  coliform  bacteria,  as  set 
forth  in  §  103.35(b),  provide  that:  (1)  No 
more  than  1  of  the  10  analytical  units 
representing  a  sample  have  a  most 
probable  number  (MPN)  of  2.2  or  more 
coliforms  per  100  mL,  and  that  no 
analytical  unit  have  an  MPN  of  9.2  or 
more  coliforms  per  100  mL,  when 
determined  by  the  MTF  technique;  or 
(2)  no  more  than  1  of  the  10  analytical 
units  representing  a  sample  have  4.0  or 
more  coliforms  per  100  mL,  and  that  the 
average  coliform  density  for  the  10 
analytical  units  shall  not  exceed  1 
coliform  per  100  mL.  when  determined 
by  the  MF  technique. 

2.  Current  Good  Manufacturing 
Practices  for  Bottled  Water 

The  current  good  manufacturing 
practice  (CGMP)  regulations  for  bottled 
watw,  as  set  forth  in  part  129  (21  CFR 
part  129),  require  that  the  water  to  be 
bottled  be  obtained  from  an  approved 
source  that  is  properly  located, 
protected,  and  operated;  be  of  a  safe, 
sanitary  quality;  and  be  in  compliance 
at  all  times  with  the  applicable  laws  and 
regulations  of  the  government  agency  or 
ageaciss  having  jurisdiction  (§  129.35). 
Furthermore,  §  129.37  requires  that  the 
product  water-contact  surfaces  of  all 
multiservice  containers,  utensils,  pipes, 
and  equipment  used  in  the 
transportation,  processing,  handling. 


and  storage  of  product  water  be  clean 
and  adequately  sanitized.  Additionally, 
§  129.80(fl  requires  that  bottlers  sample 
and  inspect  containers  of  bottled  vrater 
to  ascertain  that  they  are  free  from 
contamination.       ^ 

3.  Justification  for  Requiring  That 
Coliforms  not  be  Present  in  Bottled 
Water 

FDA  tentatiyely  concludes  that  EPA's 
MCLG  ol  zero  for  total  coliforms  in 
public  drinking  water  is  desirable  as  an 
allowable  level  for  these  bacteria  in 
bottled  water  because  the  presence  of 
coliform  bacteria  in  bottled  water  (as 
determined  by  a  positive  test  for  total 
coliforms)  indicates  that  fecal  pathogens 
that  can  cause  disease  outbreaks  may  be 
present.  EPA's  revised  MCL,  which  is 
established  as  close  to  the  MCLG  of  zero 
as  is  feasible,  allows  a  specified  number 
or  percentage  of  drinking  water  samples 
to  be  positive  for  tot^  coliforms 
primarily  because  of  the  persistent 
presence  of  coliforms  in  some 
distribution  systems.  However,  because 
water  bottlers  do  not  use  such 
distributioi  systems  to  deliver  finished 
bottled  water  products,  FDA  tentatively 
finds  that  an  allowance  for  the  presence 
of  coliforms  in  any  samples  of  bottled 
water  is  not  appropriate. 

FDA  recognizes  that  some  bottlers  use 
source  waters  obtained  from  public 
water  systems  for  bottling,  and  that  if 
these  source  waters  are  from  systems  in 
which  coliforms  are  persistent,  they 
may  contain  some  coliforms. 
Nevertheless,  the  CGMP  regulations 
(part  129)  require  that  source  waters  for 
bottling  be  of  a  safe,  sanitary  quality 
(§  129.35(a)(1)).  Therefore,  whenever 
bottlers  encounter  coliform 
contamination  in  their  bottled  waters,  a 
finding  that  suggests  contaminated 
source  water  or  insanitary  conditions  in 
the  plant.  FDA  considers  it  reasonable 
and  appropriate,  for  quality  as  well  as 
for  public  health  purposes,  that  they  test 
the  source  water  for  the  presence  of 
coliforms.  If  cohforms  are  present,  the 
bottlers  can.  in  accordance  with 
§  129.80(a)  treat  the  source  water  to 
remove  the  coliforms  to  produce  bottled 
waters  that  are  free  of  coliform 
contamination  in  compliance  with  the 
quality  standard  regulations. 

Based  on  available  bottled  water 
survey  information,  FDA  believes  that 
bottlers  can  produce  bottled  water 
products  that  are  free  of  coliform 
contamination.  In  a  1987  siuvey  of 
bottled  water  sold  in  Massachusetts 
(Ref.  3),  the  Massachusetts  Department 
of  Public  Health  analyzed  71  samples  of 
domestic  and  imported  bottled  water  for 
total  coliforms  using  the  MF  technique. 
The  results  showed  that  70  samples  had 


less  than  1  coliform  per  100  mL,  while 
the  remaining  one  sample  had  1 
coliform  per  100  mL.  bi  a  1990  siirvey 
of  bottled  water  to  obtain  information 
on  domestic  and  imported  bottled 
waters  with  regard  to  manufacturing 
practices,  quality  criteria,  and  labeling 
practices  (Ref.  4),  FDA  analyzed  48 
domestic  and  62  imported  bottled  water 
samples  for  the  presence  of  coliform 
bacteria  using  either  the  MTF  technique 
or  the  MF  technique.  All  samples  had 
an  MPN  below  the  current  quality 
standard  of  2.2  coliforms  per  100  mL. 

4.  Proposed  Revisions  to  the 
Microbiological  Quality  Standard 

>C^iscussed  above,  FDA  tentatively 
concludes  that  bottled  water  that  is  free 
of  coliform  bacteria  is  desirable  to 
reduce  the  risk  of  disease  outbreaks 
caused  by  the  presence  of  fecal 
pathogens.  In  addition,  based  on 
availaJble  bottled  water  survey 
information.  FDA  believes  that  most 
bottlers  can  produce  bottled  waters  that 
are  free  of  coliform  contamination. 
Therefore,  FDA  is  proposing  to  revise 
the  microbiological  quality  standard  in 
§  103J5(b)(l)  to  provide  that  coliform 
bacterra  not  be  present  in  bottled  water. 
Further.  FDA  is  proposing  to  establish 
new  §  103.35(bKl)(i)  and  (b)(lMu)  to 
incorporate  by  reference  the  analytical 
methods  that  EPA  has  established  for 
determining  compliance  with  the 
quality  standard.  Specifically,  proposed 
103.35(b)(l)(i)  cites  the  MTF  technique, 
the  MF  technique,  and  the  P/A  Coliform 
test,  and  proposed  §  103.35(b)(l)(ii)  cites 
the  Minimal  Media  ONPG-MUG 
technique. 

To  maintain  consistency  with  EPA 
standards  as  well  as  to  provide  uniform 
samples  for  purposes  of  compliance 
testing,  FDA  is  proposing  in 
§  103.35(b)(1)  to  adopt  100  mL  as  the 
sample  volume  to  be  analyzed, 
regardless  of  the  analytical  method  used 
for  determining  compliance  with  the 
quality  standard.  If  FDA  adopts  the 
proposed  regulation,  the  presence  of 
coliform  bacteria  in  any  sample 
analyzed  for  the  purpose  of  ascertaining 
the  compliance  of  a  particular  lot  or  a 
production  run  with  the  quality 
standard  will  establish  that  the  lot  or 
run  does  not  meet  the  requirements  of 
the  standard  and  will  subject  the  lot  or 
run  to  the  substandard  quality  labeling 
provisions  of  §  103.35(Q. 

Based  on  EPA's  requirement  that 
water  systems  invalidate  test  results  for 
drinking  water  samples  (unless 
coliforms  are  detected)  that  show 
evidence  of  interference  from 
heterotrophic  bacteria  when  analyzed 
with  the  MTF  technique,  the  MF 
technique,  or  the  P/A  Coliform  test. 
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FDA  is  proposing  in  §  103.35(b)(1)  to 
invalidate  a  sample  for  compliance 
purposes  (unless  total  coliforms  are 
detected)  when  any  analytical  unit 
analyzed  for  total  coliforms  by  any  one 
of  the  methods  cited  in  the  proposed 
S  103.35(b)(l)(i)  provides  evidence  of 
interference  from  heterotrophic  bacteria. 
Further,  FDA  is  proposing  to  establish  a 
new  paragraph  103.35(b)(l)(iii)  that 
describes  the  evidence  of  interference 
from  heterotrophic  bacteria  that  EPA 
characterized  for  drinking  water 
samples  when  using  the  methods  cited 
in  the  proposed  §  103.35(b)(l)(i). 
Therefore,  under  the  proposal, 
whenever  such  interference  (as 
described  in  the  proposed  paragraph 
103.35(b)(l)(iii))  is  encountered,  another 
sample  from  the  same  lot  will  have  to 
be  analyzed  for  compliance  using  the 
Minimal  Media  ONPG-MUG  technique 
cited  in  the  proposed  §  103.35(b)(l)(ii) 
which  is  less  susceptible  to  interference 
from  heterotrophic  oacteria. 

Finally,  FDA  is  proposing  to  remove 
the  entry  in  §  103.35(b)(2)  because  the 
existing  provisions  in  that  section 
requiring  that  no  more  than  one 
analytical  unit  of  a  sample  shall  have  4 
or  more  coliform  organisms  per  100  mL, 
and  that  the  arithmetic  mean  of  the 
coliform  density  of  the  sample  shall  not 
exceed  one  coliform  organism  per  100 
mL,  when  using  the  MP  method,  are  not 
applicable  under  this  proposed  rule. 

5.  Effect  of  Related  Provisions  of  CGMP 
for  Bottled  Water 

The  CGMP  regulations  for  bottled 
water,  in  §  129.35(a)(3)(i).  require 
analysis  of  source  water  obtained  from 
otherlhan  a  public  water  system  as 
often  as  necessary,  but  at  least  once  each 
week,  for  microbiological  contaminants. 
Further,  to  ensure  that  a  plant's 
production  complies  with  applicable 
standards.  §  129.80(g)(1)  requires 
analysis,  at  least  weekly,  of  a 
representative  sample  from  a  batch  or 
segment  of  a  continuous  production  run 
for  each  type  of  bottled  drinking  water 
produced  during  a  day's  production. 
The  CGMP  regulations  also  require  in 
§  129.80(a)  sampling  and  analysis,  as 
often  as  necessary,  of  source  water  taken 
after  processing  but  before  bottling,  to 
ensure  the  uniformity  and  effectiveness 
of  the  processes  performed  by  the  plant. 

If  this  proposal  becomes  a  final  rule, 
these  sampling  and  testing  requirements 
will  continue  to  apply  for  total 
coliforms.  However,  each  lot  of  bottled 
water  will  have  to  comply  with  the 
quality  standard  for  microbiological 
contaminants.  Compliance  with  the 
minimum  weekly  CGMP  testing 
requirements  of  part  129  will  not 
exempt  a  firm  from  regulatory  action  if 


any  lot  of  bottled  water  products  does 
not  meet  the  microbiological  quality 
standard  for  bottled  water. 

Under  §  184.1563(c)  (21 CFR 
184.1563(c)).  bottlers  can  use  ozone  as 
a  disinfectant  for  bottled  water  products 
that  meet  the  quality  standard 
regulations  contained  in  §  103.35. 
Consequently,  should  FDA  finalize  this 
proposal  requiring  that  bottled  water  be 
free  of  coliform  bacteria,  and  should 
bottlers  encounter  coliform  bacteria  in 
their  source  water  or  in  their  product, 
bottlers  will  have  to  remove  the 
coliform  bacteria  before  ozonation. 
However,  based  on  available  bottled 
water  survey  information,  FDA  believes 
that  most  bottlers  are  using  source 
waters  that  are  free  of  coliform 
contamination  to  produce  coliform  free 
bottled  water  products.  FDA,  therefore, 
believes  that  this  proposal  will  not 
affect  bottler's  use  of  ozone  under  the 
conditions  prescribed  in  §  184.1563(c). 
FDA  requests  comments  on  whether  this 
proposal  will  cause  bottlers  that  are 
using  ozone  as  a  disinfectant  to  further 
treat  their  water  to  remove  coliforms 
before  ozone  can  be  used  and  on  the 
cost  of  such  treatment  to  bottlers. 

IV.  Proposed  Recodification  of  21  CFR 
103.35 

In  the  Federal  Register  of  January  5, 
1993  (58  PR  393),  FDA  proposed  to 
establish  a  standard  of  identity  for 
bottled  water  in  §  165.110(a)  (21  CFR 
165.110(a)).  In  addition.  FDA  proposed 
to  move  the  standard  of  quality  for 
bottled  water  from  §  103.35  to  §  165.110 
because  §  103.5(c)  (21  CFR  103.5(c)) 
states  that,  should  a  standard  of  identity 
be  established  for  any  of  the  foods 
defined  by  a  standard  of  quality  in  part 
103,  the  standard  of  quality  will  be 
recodified  as  part  of  the  standard  of 
identity.  Therefore,  should  the  agency 
finalize  the  January  5, 1993  (58  PR  393) 
proposal,  the  provision  on  the 
microbiological  quality  of  bottled  water 
contained  in  paragraphs  103.35(b). 
(b)(1).  and  (b)(2)  will  be  recodified 
respectively  as  paragraphs 
165.110(b)(2),  (b)(2)(i).  and  (b)(2)(ii). 

V.  Other  Issues  Concerning  the 
Microbiological  Quality  of  Bottled 
Water 

A.  Heterotrophic  Bacteria  In  Bottled 
Water 

In  a  1990  bottled  water  workshop 
sponsored  by  the  Office  of  Technology 
Assessment  and  the  Subcommittee  on 
Oversight  and  Investigations  of  the 
Committee  on  Energy  and  Commerce, 
U.S.  House  of  Representatives  (Ref.  5), 
some  bottled  water  experts  expressed 
concern  about  the  presence  of 


heterotrophic  bacteria  in  bottled  water 
because  they  believe  that  consumption 
of  bottled  waters  containing  high  levels 
of  heterotrophic  bacteria  poses  a  health 
risk  (Refs.  6  and  7).  Moreover,  in  a  1991 
congressional  hearing  on  bottled  water 
(Ref.  8),  the  Subcommittee  on  Oversight 
and  Investigations  of  the  House  of 
Representatives  expressed  concern 
about  the  high  levels  of  heterotrophic 
bacteria  detected  in  some  bottled  water 
samples  that  were  analyzed  as  part  of 
FDA's  1990  bottled  water  survey  (Ref. 
4).  In  response  to  these  concerns.  FDA 
is  presenting  the  following  discussion 
on  its  approach  to  evaluating  the  quality 
and  safety  of  bottled  water  products  that 
contain  high  levels  of  heterotrophic 
bacteria,  and  on  the  actions  that  it  will 
consider  taking  when  high  levels  of 
heterotrophic  bacteria  are  found  in 
bottled  water. 

The  concept  of  establishing  a  standard 
plate  count  limit  for  heterotrophic 
bacteria  in  bottled  water  has  previously 
been  considered  by  the  agency.  In  a 
proposal  of  January  8. 1973  (38  PR 
1019),  to  establish  a  quality  standard  for 
bottled  water,  FDA  proposed  a  standard 

£late  count  limit  of  500  heterotrophic 
scteria  per  mL.  In  the  final  rule  (38  PR 
32558,  November  26, 1973)  based  on 
that  proposal,  FDA  noted  that  several 
comments  objected  to  the  standard  plate 
count  limit  of  500  heterotrophic  bacteria 
per  mL  contending  that  such  a  limit 
does  not  have  any  bearing  on  the  quality 
or  safety  of  bottled  water,  is  equivalent 
to  requiring  a  sterile  product,  and  is 
unduly  restrictive  when  compared  with 
the  levels  of  microorganisms  permitted 
or  commonly  encountered  in  other 
foods.  PDA  also  noted  that  other 
comments  argued  that  bottled  water 
should  be  commercially  sterile  because 
microorganisms  could  multiply  in 
bottled  water  and  often  could  be 
pathogenic  to  the  young,  old,  and 
debilitated. 

In  response  to  these  comments.  PDA 
stated  that  source  waters  for  bottling  can 
be  treated  to  greatly  reduce  the  total 
number  of  microorganism  and  to 
remove  or  destroy  pathogenic 
organisms.  FDA  further  stated  that, 
although  treated  source  water  that  is 
sealed  in  a  bottle  without  any  residual 
chemical  disinfectant  can  be  expected  to 
contain  a  few  microorganisms  that  are 
natural  to  the  water  and  that  can  be 
expected  to  multiply  during  storage,  no 
microbial  spoilage  or  contamination 
occurs.  FDA  concluded  in  the  final  rule 
that  a  standard  plate  count  limit  for 
heterotrophic  bacteria  in  bottled  water 
was  not  necessary  in  light  of  the 
proposed  requirements  presented  in  a 
separate  proposal  to  establish  CGMP 
regulations  for  bottled  water,  which  also 
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published  m  the  Federal  Regifter  of 

November  26, 1973  (38  FR  32563).  In 
that  document,  FDA  proposed  to  lequire 
that  bottled  water  be  mozutored  [at 
fiathogenic  organisms,  and  that  bottled 
water  be  processed,  boUled,  held  and 
transported  under  sanitary  conditions  to 
ensure  the  safety  of  the  product.  FDA 
issued  a  final  rule  based  on  the  proposal 
to  establish  the  CGMP  regulations  for 
bottled  water  on  March  12. 1975  (40  FR 
11566). 

FDA  still  believes  that,  when  bottled 
waters  are  free  of  microorganisms  that 
are  of  public  health  significance  (i.e., 
indicated  by  the  absence  of  coliforms) 
and  are  bottled  under  sanitary 
conditions  in  compliance  widi  the 
CGMP  r^ulations  (part  129).  the 
presence  of  heterotrophic  bacteria  that 
are  part  of  the  natural  flora  in  those 
bottled  waters  normally  will  not  pose  a 
health  risk  because  these  organisms  do 
not  colonize  the  digestive  tract  of 
humans  (Rel  7). 

However,  in  some  instances,  FDA 
believes  that  a  heterotrophic  bacteria 
level  of  10.000  or  more  per  mL  in  a 
bottled  water  product  may  be  a  cause  for 
concern  because  it  could  indicate  either 
possible  insanitary  conditions  in  the 
plant  or  inadequately  treated  water  from 
a  Gontaminated  water  source  (ReL  9). 
Conversely,  FDA  would  not  necessarily 
view  a  level  in  excess  of  10,000 
heterotrophic  becteria  per  mL  in  a 
bottled  water  product  with  concern  in 
cases  where  the  agency  caa  establish 
that  the  bottler  has  taken  appropriate 
steps  to  ensure  that  the  finished  product 
does  not  contain  pathogenic  organisms 
(i.e.,  as  indicated  by  the  absence  of 
colif^ms),  and  that  the  bottled  water 
prodSrt  has  been  produced  in 
accordance  with  part  129.  When  these 
criteria  are  met,  FDA  believes  that  the 
heterotro{rfiic  bacteria  are  part  of  the 
natural  flora  of  the  bottled  water  and  are 
innocuous. 

Therefore,  whenever  FDA  encounters 
heterotrophic  bacteria  levels  of  10,000 
or  greater  per  mL  in  samples  of  bottled 
water  (e.g..  in  survey  samples  tfaet  the 
agency  may  periodically  collect  or  in 
analyses  for  total  colifbrms  as 
interfering  organisms),  it  will  consider 
conducting  a  follow-up  inspection  at 
domestic  battlers  to  determine  whether 
the  bottler  is  operating  in  accordance 
with  the  requirements  of  the  bottled 
water  quality  standard  in  §  103.35  and 
the  CCIVff  regulations  in  p«rt  139. 

In  the  case  of  imported  bottled  water 
products  with  10,000  heterotrophic 
bacteria  or  more  per  mL,  FDA  may 
decide  to  review  the  available 
information  on  the  product  in  question 
pertaining  to  the  manufacturer's 
compliance  with  §  103.35  and  part  129. 


In  particular  the  agency  will  consider 
information  that  addresses  the  proper 
protection  of  the  source  water,  the 
testing  to  verify  that  pathogenic 
microorganisms  are  absent  (i.e..  as 
indicated  by  the  absence  of  coliforms)  in 
the  product  water,  and  the  observance 
and  documentation  of  appropriate 
sanitary  practices  during  production, 
transportation,  and  storage  of  bottled 
water  products.  If,  after  review  of  all 
available  information.  FDA  still  has 
concern  about  a  bottled  water  product 
that  contains  high  levels  of 
heterotrophic  bacteria,  the  agency  will 
consider  recommending  detention  and 
refusal  of  entry  for  the  product  If. 
howevw.  such  information  is  not 
available  to  the  agency,  to  ensure  the 
protection  of  the  public  bom  potential 
adverse  health  effects  of  high  levels  of 
heterotrophic  bacteria  in  bottled  water, 
FDA  tentatively  concludes  that  it  has  no 
alternative  than  to  recommend 
detention  and  refusal  of  entry  for  the 
product. 

FDA  requests  comments  on  whether 
the  above  approach  l^  the  agency  is 
appropriate  to  protect  the  public  from 
potential  health  risks  of  heterotrophic 
bacteria  in  bottled  water,  or  whether  the 
agency  should  establish  a  standard  plate 
count  limit  for  heterotrophic  bacteria  in 
bottled^water.  Interested  persons  who 
bdieveihat  FDA  should  establish  a 
standard  plate  count  limit  should 
address  what  that  limit  should  be,  and 
how  and  to  what  degree  a  given 
standard  plate  count  Umit  would  reduce 
illnesses  associated  with  bottled  water. 
FDA  also  requests  information  on  the 
costs  to  bottlers  of  compliance  with 
such  a  limit.  Based  on  the  comments 
.  that  FDA  receives,  it  may  retain  the 
approach  disciissed  above,  it  may 
consider  alternative  approeches  to  take 
when  it  finds  high  levels  of 
heterotrophic  bacteria  in  bottled  water. 
or  it  may  amsider  proposing  to 
establish  a  microbiological  quality 
standard  for  heterotrophic  becteria  ia 
bottled  water. 

B.  Request  for  Comments  Concerning 
Need  for  (polity  Standard  to  Address 
Other  Pathogenic  Organisms 

Bottled  water,  uolika  public  drinkiof^ 
water,  usually  coatains  no  residual 
disinfoctttit  such  as  chlorine  to  control 
the  growth  of  any  bact«ial  population 
that  may  be  present  after  bottling.  Ozone 
and  ultraviolet  radiation,  the  priacipal 
disinfoctants  used  in  bottled  water 
production,  may  decrease  but  rsveiy 
eliminate  the  oatiu^  bacterial 
population  piesait  in  the  source  water 
(Ref.  6).  Moreover,  bottled  water 
products  may  be  held  for  a  long  period 
of  time  before  coosunt^en.  Therefore. 


if  certain  kinds  of  bactaria  [e.g., 
Pseudomcnas  aeruginosa  (P. 
aavginoaa))  that  can  grow  in  substrates 
that  are  extremely  poor  in  nutrients  are 
present  at  the  time  of  bottling,  the 
bottled  water  product  can  be  a  suitable 
environment  for  growth  and  limited 
prolileratioa  of  those  organisms.  Indeed, 
P.  aeruginosa  has  reportedly  been 
detected  in  studies  that  examined  the 
bacterial  quality  of  bottled  water  (Refs. 
6  and  7).  Farther,  in  its  1990  bottled 
water  survey,  FDA  detected  large 
numbers  of  P.  aeruginosa  in  two  bottled 
water  samples  (9.6  x  106  colony  forming 
units/mL  (CFU/mL)  and  4.3  x  103  CFU/ 
mL)  that  complied  with  the  colifiarm 
standard  by  containing  less  than  2.2 
MPN  of  total  coliforms  (Ref.  4). 

P.  aeruginosa,  considered  a 
ubiquitous  inhabitant  in  surface  waters 
and  soil,  is  an  opportunistic  bacteria 
that  is  pathogenic  to  the  young,  old,  and 
immunocompromised  (Refs.  10  and  11). 
Although  most  P.  aeruginosa  infections 
have  been  associated  with  contaminated 
hospital  environments  and  ^M<^^^»^ 
equipment  (Refs.  10. 12. 13.  and  14), 
outbreaks  of  mild  to  severe 
gastroenteritis  have  t>een  associated 
with  ingestion  of  food  or  water 
contaminated  with  P.  aeruginosa  (Refs. 
10. 12. 13. 15.  and  16).  Furthermore, 
because  the  sources  for  P.  aenigiiHisa 
contamination  in  water  may  include 
fecal  wastes  of  humans  and  animals 
associated  with  humans  (Refs.  10  and 
11).  the  presence  of  P.  aeruginoaa  in 
bottled  water  may  indicate  either 
contamination  of  the  source  water  used 
for  bottling  or  insanitary  conditions  at 
the  plant 

As  stated  above,  bottled  water  is 
different  from  public  drinking  water  in 
that  it  usually  does  not  contain  residual 
disinfectant  and  may  be  held  for  long 
periods  before  consumption. 
Consequently,  to  ensure  its  safety. 
di^erent  microbiological  requiremeDto 
may  be  appropriate  for  bottled  water 
than  for  public  drinking  water.  FDA 
requests  comments  on  whether  the 
agency  should  establish  a 
microbiological  quality  standard  far  P. 
aeruginosa  in  bottled  water.  Interested 
persons  should  address  whether  the 
presence  of  P.  aeruginosa  in  bottled 
water  produced  in  compliance  with  the 
applicable  quality  standard  and  OGKff 
regulations  may  pose  a  health  risk  to 
individuals.  Moreover,  interested 
persons  who  believe  that  a  standard 
should  be  established  should  address 
what  that  standard  would  be. 

Interested  persons  are  also  requested 
to  provide  inibrraetion  on  how  and  to 
what  degree  a  standard  for  P.  aeruginosa 
would  reduce  illnesses  associated  with 
botilsd  water  and  tnfdrmation  on  the 
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costs  to  bottlers  for  compliance  with 
such  a  standard.  Should  FDA  receive 
information  that  provides  convincing 
evidence  that  P.  aeruginosa 
contamination  in  bottled  water  may 
pose  a  significant  health  risk,  the  agency 
will  consider  adopting  a  quality 
standard  for  P.  aeruginosa  in  bottled 
water. 

The  agency  also  requests  comments 
on  the  need  to  establish  microbiological 
standards  for  any  other  pathogens, 
opportunistic  pathogens,  or  indicator 
organisms  that  may  be  present  in  bottled 
water.  FDA  notes  that  the 
microbiological  standards  for  European 
mineral  waters,  in  addition  to  specifying 
the  absence  of  coliforms,  require  that 
samples  of  natural  mineral  water  be  free 
of  P.  aeruginosa,  faecal  streptococci, 
and  sporulated  sulfite-reducing 
anaerobes  (Refs.  17, 18,  and  19).  In 
addition  to  providing  a  substantive 
technical  basis  (including  information 
on  the  number  of  infections  associated 
with  ingestion  of  contaminated  bottled 
water)  for  any  additional  requirements 
suggested  for  the  microbiological  quality 
standard,  the  agency  requests  that 
interested  persons  include  information 
that  allows  the  agency  to  assess  the 
economic  impact,  including  costs  that 
such  requirements  may  impose  on  water 
bottlers  (e.g.,  costs  of  analytical  methods 
for  detection  of  microorganisms  and 
treatment  techniques  for  the  removal  of 
microorganism)  and  benefits.  Further, 
FDA  requests  that  interested  persons 
address  whether  the  CGMP  regulations 
for  bottled  water  are  adequately 
protective  (i.e.,  will  compliance  with 
the  CGMP  regulatjbas  ensure  that 
bottled  water  products  are  free  from 
contamination  by  microorganisms  that 
are  of  potential  concern). 

In  a  final  rule  of  June  29, 1989  (54  FR 
27486),  EPA  established  treatment 
technique  requirements  to  remove  or 
inactivate  the  cysts  of  the  parasite 
Ciardia  lamblia  in  surface  water  and 
ground  water  under  the  influence  of 
8\irface  water.  EPA  stated  that  the 
treatment  technique  requirements 
would  also  protect  against  the  potential 
adverse  health  effects  of  exposure  to 
enteric  viruses.  Legionella,  and 
heterotrophic  bacteria,  as  well  as  many 
other  pathogenic  organisms  that  are 
removed  by  the  treatment  technique 
requirements.  FDA,  in  response  to 
EPA's  rulemaking,  is  considering  the 
need  to  establish  comparable 
disinfection  and  filtration  treatment 
requirements  during  processing  and 
bottling  of  bottled  drinking  water  (part 
129).  Therefore,  FDA  requests 
comments  on  whether  it  should 
establish  treatment  requirements  for 
bottled  water  to  protect  against  Giardia 


lamblia  cysts  and  other  pathogenic 
microorganisms,  and  on  whether  it  is 
appropriate  or  necessary  for  the  agency 
to  establish  requirements  in  the  bottled 
water  quality  standard  to  control  other 
microorganisms  (e.g.,  P.  aeruginosa, 
Aeromonas  hydrophila,  faecal 
streptococci,  sporulated  sulfite-reducing 
anaerobes)  that  may  be  present  in 
bottled  water  and  that  may  pose  a  health 
risk. 

VI.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

Vn.  Economic  Impact 

FDA  has  examined  the  economic 
implications  of  this  proposed  rule  as 
required  by  the  Regulatory  Flexibility 
Act  and  Executive  Order  12291.  The 
Regulatory  Flexibility  Act  requires  relief 
for  small  businesses  where  feasible.  The 
agency  finds  that  this  proposed  rule  is 
not  a  major  rule  as  denned  by  Executive 
Order  12291.  In  compliance  with  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354),  FDA  certifies  that  the  proposed 
rule  will  not  have  a  significant  adverse 
impact  on  a  substantial  number  of  small 
businesses. 

FDA  believes  that  bottlers  are 
currently  producing  bottled  water 
products  from  which  coliforro  bacteria 
are  generally  absent  when  samples  of 
the  products  are  analyzed  using 
methods  described  in  this  proposal,  a^d 
that,  if  this  proposed  rule  becomes  final, 
bottlers  may  incur  negligible  costs  in     y 
order  to  comply  with  this  regulation. 
The  agency  believes  that  the  results  of 
the  siirveys  (Refs.  3  and  4)  that  reported 
that  bottled  water  products  were  almost 
universally  being  produced  with  less 
than  1  coUform  per  100  mL  could  not 
have  been  achieved  if  bottled  water 
products  were  not,  with  rare  exception, 
free  of  coliform  bacteria.  Under  the 
C£MP  regulations  for  bottled  water  (part 
129),  bottlers  are  required  to  test  for 
coliforms.  This  proposed  rule  will  not 
affect  the  frequency  of  coliform  testing 
conducted  by  bottlers.  Because  the 
agency  believes  that  bottlers  will  not 
have  to  alter  any  of  their  current 
practices  or  equipment  for  compliance 
with  this  regulation,  and  that  bottled 
water  products  are  already  generally 


free  of  coliforms,  the  costs  of  this 
proposed  rule  are  expected  to  be  low. 
For  the  same  reason,  the  quantifiable 
benefits  may  also  be  low.  The  rule  will, 
however,  provide  a  legally  enforceable 
standard  that  needs  to  be  met  to  assure 
the  continued  safety  of  bottled  water. 
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effective  180  days  following  the  date  of 
publication  of  the  final  rule  in  the 
Federal  Register.  The  agency  is 
requesting  comments  on  the  proposed 
effective  date.  All  comments  concerning 
the  effective  date  should  be 
accompanied  by  data  to  support  or 
justify  any'change  in  the  proposed 
effective  date. 

List  of  Subjects  in  21  CFR  Part  103 

Beverages,  Bottled  water.  Food  grades 
and  standards,  Incorporation  by 
reference.  Therefore,  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs,  it  is 
proposed  that  21  CFR  part  103  be 
amended  as  follows: 

PART  103— QUALITY  STANDARDS 
FOR  FOODS  WITH  NO  IDENTITY 
STANDARDS 

1.  The  authority  citation  for  21  CFR 
part  103  continues.to  read  as  follows: 

AuthorityLSecs.  201,  401,  403.  409.  410. 
701.  721  oifh^FederaJ  Food.  Drug,  and 
Cosmetic  Act  (8.1  U.S/G.  321.  341.  343.  348. 
349. 371.379e).\      /] 

2.  Section  lOllJs'is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§103.35    Bottled  Water. 


IX.  Comments 

Interested  persons  may.  on  or*efore 
December  6, 1993,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  bf  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  ai)d  4  p.m., 
Monday  through  Friday. 

X.  Effective  Date 

The  agency  is  proposing  to  make  any 
final  rule  based  on  this  proposal 


(b)  Microbiological  quality.  Bottled 
water  shall  meet  the  following  standard 
of  microbiological  quality: 

(1)  Coliform  bacteria  snail  not  be 
present  in  any  analytical  unit  derived 
from  samples  of  bottled  water  when 
analytical  units  of  100  mL  are  analyzed 
by  any  one  of  the  methods  specified  in 
paragraphs  (b)(l)(i)  and  Cb)(l)(ii)  of  this 
section.  However,  whenever  a  test  result 
obtained  from  any  analytical  unit,  when 
using  a  method  described  in  paragraph 
(b)(l)(i)  of  this  section,  indicates 
evidence  of  interference  from 
heterotrophic  bacteria  (as  described  in 
paragraph  (b)(l)(iii)  of  this  section). 
FDA  will  consider  the  sample  invalid 
unless  total  coliforms  are  detected. 
Whenever  such  interference  is 
encountered,  another  sample  from  the 
same  lot  shall  be  analyzed  using  the 
method  described  in  paragraph  (b)(l)(ii) 
of  this  section,  i.e.,  the  Minimal  Media 
ortho-nitrophenyl-p-D- 
galactopyranoside,  4- 
methylumbelliferyl-P-D-glucuronide 
method  (Minimal  Media  ONPG-MUG 
method),  which  is  less  susceptible  to 
interference  from  heterotrophic  bacteria 
than  the  methods  described  in 
paragraph  (b)(l)(i)  of  this  section. 

(i)  Analyses  to  determine  compliance 
with  the  requirements  of  paragraph 
(b)(1)  of  this  section  shall  be  conducted 
in  accordance  with  applicable  sections 


of  either  the  Multiple-Tube 
Fermentation  technique  (either  the  10- 
tube  technique  with  a  10  mL  portion  of 
the  analytical  unit  per  tube  or  the  5-tube 
technique  with  a  20  mL  portion  of  the 
analytical  unit  per  tube  may  be  used), 
the  Membrane  Filter  technique,  or  the 
Presence/ Absence  Coliform  test  which 
are  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  These  three  methpds  are 
contained  in  "Standard  Methods  for  the 
Examination  of  Water  and  Wastewater" 
18th  ed.  (1992),  American  Public  Health 
Association.  American  Water  Works 
Association,  and  the  Water  Pollution 
Control  Federation.  Copies  of  these 
publications  may  be  obtained  from  the 
Publication  Office.  American  Public 
Health  Association.  1051  15th  St.  NW.. 
Washington.  DC  20005.  or  may  be 
examined  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  St.  NW.. 
suite  700.  Washington.  DC. 

(ii)  Analyses  to  determine  compliance 
with  the  requirements  of  paragraph 
(b)(1)  of  this  section,  when  interference 
from  heterotrophic  bacteria  (described 
in  paragraph  (b)(l)(iii)  of  this  section)  is 
indicated,  shall  be  conducted  in 
accordance  with  the  Minimal  Media 
ortho-nitrophenyl-P-D- 
galactopyranoside,  4- 
methylumbelliferyl-P-D-glucuronide 
method  (Minimal  Media  ONPG-MUG 
method),  also  referred  to  as  the 
Autoanalysis  Colilert  System.  The 
method  is  described  in  the  article  by 
Edberg  et  al..  "National  Field  Evaluation 
of  a  Defined  Substrate  Method  for  the 
Simultaneous  Detection  of  Total 
Coliforms  and  Escherichia  coli  from 
Drinking  Water:  Comparison  with 
Presence-Absence  Techniques." 
published  in  Applied  Environmental 
Microbiology.  Vol.  55,  pp  1003-1008, 
April  1989,  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  of  this 
publication  may  be  obtained  from  the 
American  Water  Works  Association 
Research  Foundation,  6666  West 
Quincy  Ave..  Denver.  CO  80235.  or  may 
be  examined  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  St.  NW., 
suite  700,  Washington.  DC. 

(iii)  When  using  the  methods 
described  in  paragraph  (b)(l)(i)  of  this 
section,  interference  from  heterotrophic 
bacteria  is  indicated  by:  a  turbid  culture 
in  the  absence  of  gas  production  when 
using  the  Multiple-Tube  Fermentation 
technique;  confluent  growth  or  a  colony 
number  that  is^oo  numerous  to  count" 
when  using  th^^mbrane  Filter 
technique;  or  a  turbid  culture  in  the 
absence  of  an  acid  region  when  using 
the  Presence/ Absence  Coliform  test. 


^ 
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(2)  I  Reserved  J 

Dated:  September  16. 1993. 
MidiMl  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
|FR  Doc.  93-24515  Filed  «>-V^3;  845  ami 
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DEPARTMENT  OF  THE  INTERIOR 

KMnerals  Management  Service 

30  CFR  Part  253 

Oil  Spill  Financial  Responsibiiity  for 
Offshora  Facilities  Including  State 
Submerged  Lands  and  Pipelines 

AGENCY:  Minerals  Management  Service. 
Interior. 

ACTION:  Notice  of  extension  of  public 

comment  period. 

• — ■ 

SUMMARY:  This  noticfe  extends,  by  60 
days,  the  comment  period  for  an 
advance  notice  of  proposed  rulemaking 
(ANPR)  that  the  Minerals  Management 
Service  published  in  the  Federal 
Register  on  August  25.  1993.  The  ANPR 
is  concerned  with  Gnancial 
responsibility  requirements  for  offshore 
facihties  pursuant  to  the  Oil  Pollution 
Act  of  1990.  It  describes  issues  relating 
to  the  development  of  regulations  to 
ensure  that  parties  responsible  for 
offshore  facilities  have  sufficient 
financial  resources  to  ensure  the 
payment  of  oil  spill  cleanup  costs  and 
associated  damages. 

DATES:  The  comment  period  is  extended 
to  December  24, 1993.  Comments 
should  be  received  or  postjnarked  by 
that  date. 

ADDRESSES:  Comments  should  be 
mailed  or  hand  delivered  to  the 
Department  of  the  Interior.  Minerals  ' 
Management  Service,  Mail  Stop  4700. 
381  Elden  Street,  Hemdon,  VA  22070- 
4817,  Attention:  John  Mirabeila,  Chief. 
Engineering  and  Standards  Branch. 

FOR  FURTHER  MFORMATION  CONTACT: 

William  S.  Cook.  Chief.  Inspection  and 
Enforcement  Branch,  telephone  (703) 
787-1591  or  FAX  (703)  787-1575. 

Dated:  September  30, 1993. 
Thenas  Gemhofer. 

Associate  Director  for  Offshore  Minerals 

Management 
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30  CFR  Part  253 

Oil  Spill  Financial  Responsibility  for 
Offshore  Facilities  Including  State 
Submerged  Lands  and  Pipelines 

AGENCY:  Minerals  Management  Service. 

Interior. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  This  notice  annwmces  two 
public  meetings  that  the  Minerals 
Management  Service  (MMS)  will 
conduct  to  acquire  information  and  data 
pertinent  to  the  development  of 
regulations  implementing  financial 
responsibility  requirements  of  the  Oil 
Pollution  Act  of  1990  (OPA).  An 
advance  notice  of  proposed  rulemaking 
on  this  matter  was  published  in  the 
Federal  Register  on  August  25. 1993.  It 
describes  issues  relating  to  the 
development  of  regulations  to  ensure 
that  parties  responsible  for  offshore 
facilities  have  sufficient  financial 
resources  to  ensure  the  payment  of  oil- 
spill  cleanup  costs  and  associated 
damages. 

DATES:  The  meetings  are  scheduled  as 
follows: 

1.  November  2. 1993. 8:30  ajn.  to  5 
p.m..  New  Orleans,  Louisiana. 

2.  November  4,  1993,  8:30  a.m.  to  5 
p.m.,  Houston,  Texas. 

ADDRESSES: 

1.  New  Orleans  meeting:  MMS 
Regional  Office.  1420  S.  Qearview 
Parkway.  New  Orleans,  Louisiana 
70123-2394. 

2.  Houston  meeting:  Doubletree  Hotel 
at  Allen  Center.  400  Dallas  Street  at 
Bagby,  Houston.  Texas  77002. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Zippin,  Chief,  Inspection.  Compliance 
and  Training  Division;  Minerals 
Management  Service;  381  Elden  Street; 
Hemdon,  Virginia  22070-4817; 
telephone  (703)  787-1576. 
SUPPLEMENTARY  INFORMATION:  Interested 
persons  are  invited  to  participate  in 
public  meetings  to  address  the  following 
issues: 

•  Types  and  locations  of  "offshore 
facilities"  subject  to  OPA  financial 
responsibility  requirements; 

•  Methods  available  to  evidence  OPA 
financial  responsibility: 

•  Interaction  of  States/Territories  and 
Federal  Government  to  enforce  OPA 
fintmcial  responsibility; 

•  Protection  for  the  responsible 
parties,  the  guarantors,  and  other 
financial  participants;  and 

•  Effects  on  the  local  and  national 
economic  conditions  of  OPA  financial 
responsibility  requirements. 

Additional  meetings  on  these  matters 
are  tentatively  being  considered  for 


other  locations.  Announcement  of  the 
addresses  and  dates  of  any  additional 
meetings  will  be  made  at  a  later  time. 
PRESENTATIONS:  Presentations  by  ^ 
interested  parties  should  focus  oiycbe 
following: 

•  Proposals  and  suggestimis  for 
addressing  the  finaiKiial  responsibility 
requirements. 

•  Economic  impacts  on  affected 
parties  of  the  financial  respmisitulity 
requirements. 

REGISTRATION:  There  will  be  no 
registration  fee  for  these  meetings. 
Participants  need  not  register  prior  to 
arrival  at  the  meetings.  However,  prior 
notification  to  Richaurd  Giangerelli. 
Minerals  Management  Service,  Mail 
Stop  4800.  381  Elden  Street.  Hemdon. 
Virginia  22070-4817;  or  telephone  (703) 
787-1574,  FAX  (703)  787-1599.  is 
requested  in  order  to  access  the 
probable  number  of  participants. 
Seating  is  limited  and  will  be  on  a  first- 
come-first-seated  basis. 

Dated:  September  30. 1993. 
Thnaaa  Gendiofier. 

Associate  Director  for  Offshore  Uineroh 
Management 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  th«  Secretary 

49  CFR  Part  23 

[Docket  No.  64);  Notice  No.  93-201 

RIN  2105-AB99 

Participation  by  Disadvantaged 
Business  Enterprises  In  Airport 
Concessions 

AGENCY:  Office  of  the  Secretary  (DOT). 
ACTION:  Proposed  rule. 

SUMMARY:  This  NPRM  proposes  to 
implement  recent  changes  to  the  Airport 
and  Airway  Improvement  Act  (AAIA)  of 
1982,  as  amended.  The  proposed  rule 
would  allow  airport  sponsors  to  count 
new  forms  of  disadvantaged  business 
enterprise  (DBE)  participation  toward 
the  overall  goals  of  a  DBE  concession 
plan.  These  new  forms  include 
purchases  from  DBE's  of  goods  and 
services  used  in  the  operation  of  a 
concession,  as  well  as  management 
contracts  and  subcontracts  with  DBE's. 
The  NPRM  would  amend  the  DOT'S 
DBE  regulations  to  make  these  and 
several  other  changes. 
DATES:  Comments  must  be  received  on 
or  before  November  22. 1993. 
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ADDRESSES:  Comments  to  this  notice 
may  be  mailed,  in  triplicate,  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attn:  Rules  Docket 
(AGC-10).  Docket  No.  64j,  800 
Independence  Avenue.  SW., 
Washington,  IX  20591.  Comments 
delivered  must  be  marked  E>ocket  No. 
64).  Comments  may  be  examined  in 
room  915F  weekdays  between  8:30  a.m. 
and  5  p.m.  except  on  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irene  H.  Mields.  Airport  and 
Environmental  Law  Division  (AGC- 
601),  Office  of  the  Chief  Counsel.  (202) 
267-3199,  or  David  S.  Micklin.  Office  of 
Civil  Rights  (ACR-^).  (202)  267-3270, 
Federal  Aviation  Administration,  800 
Independence  AVenue.  SW., 
Washington,  DC  20591. 

SUPPLEMENTARY  INFORMATION: 

Commeiits  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  desire.  Comments  relating  to  the 
economic  effects  that  might  result  from 
adoption  of  the  proposals  contained  in 
this  notice  are  invited.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  64j."  The  postcard  will  be 
dated  and  time  stamped  and  returned  to 
the  commenter. 

All  communications  received  on  or 
before  the  closing  date  for  comments 
will  be  considered  by  the  Secretary 
before  taking  action  on  the  proposed 
rula  The  proposal  contained  in  the 
notice  may  be  changed  in  light  of 
comments  received.  All  comments  • 

submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  substantive  public 
contact  with  DOT  personnel  concerning 
thi?  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  .Administration.  Office 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center,  APA-^30,  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  or  by  caUing 
(202  267-3464.  Requests  must  identify 


the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on 
the  mailing  list  for  fAure  NPRM's  also 
should  request  a  copy  of  Advisory 
Circular  No.  11-2A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  application  procedures. 

Summary  of  Proposed  Rule 

On  April  30, 1992,  the  Department 
issued  a  final  rule  implementing  section 
511(a)  of  the  AAIA  (57  FR  18400).  These 
regulations,  designated  subpart  F  of  49 
CFR  part  23.  established  requirements 
for  the  participation  of  DBE's  in  airport 
concessions.  The  requirements  apply  to 
sponsors  that  have  received  a  grant  for 
airport  development  authorized  under 
the  AAIA.  Primary  airports  are  required 
by  the  rule  to  prepare  and  implement  a 
written  DBE  concession  plan,  while 
nonprimary  airports  are  required  to  take 
outreach  steps  to  encourage  DBE's  to 
participate  as  concessionaires  whenever 
there  is  a  concession  opportunity. 
Subpart  F,  as  issued  on  April  30, 
1992,  references  certain  sections  in  the 
Department's  overall  DBE  rule,  49  CFR 
part  23,  since  they  are  applicable  to  the 
DBE  concession  program.  These  include 
§§23.7,  "Discrimination  prohibited;" 
23.45(g)(5)  (factors  to  consider  in  setting 
overall  goals);  23.51,  "Certification  of 
the  eligibility  of  minority  business 
enterprises;"  23.51(c)  (circumstances 
that  eliminate  need  for  submission  of 
Schedule  A  or  B);  23.61  (definition  of 
"DBE");  23.69,  "Challenge  procedure;" 
23.53.  "Eligibility  standards;"  23.53(d) 
(joint  ventures  awarded  through  set- 
asides);  23.55.  "Appeals  of  denials  of 
certification  as  an  MBE;"  and  23.41(f), 
"Exemptions." 

On  December  9, 1992,  the  Department 
published  an  NPRM  which  would  revise 
49  CFR  part  23  as  a  whole  (See  57  FR 
58288.).  The  amended  rule  would 
reflect  program  changes  since  1980, 
when  the  initial  rule  was  published.  It 
also  would  reflect  12  years  of 
experience  in  implementing  the 
program.  If  adopted,  various  sections 
would  be  renumbered,  as  well  as 
substantially  changed. 

These  proposed  changes  to  49  CFR 
part  23,  if  made,  would  require  some 
revision  of  sub{>art  F.  either  as  proposed 
in  this  NPRM.  or  as  it  may  be  issued  in 
the  form  of  a  Final  Rule.  In  the  interim, 
the  references  in  this  NPRM  will  be  to 
the  sections  as  they  appear  in  existing 
49  CFR  part  23. 

Since  the  December  9, 1992,  NPRM  to 
amend  49  CFR  part  23  includes  some 
changes  that  will  impact  substantially 
on  sections  now  referenced  in  the 
NPRM  to  amend  subpart  F,  the 
Department  specifically  seeks  comments 
on  the  following  sections  in  the 


proposed  overall  revision,  as  they  apply 
to  the  DBE  concession  program. 
Commenters  who  commented  on  the 
December  9, 1992.  NPRM,  from  the 
standpoint  of  the  DBE  Federally-assisted 
contracting  program,  should  review  that 
NPRM  again— this  time  in  regard  to  the 
DBE  concession  program. 

The  relevant  sections  include:  23.1  (b) 
and  (c)  in  "Purpose;"  23.5, 
"Definitions"  of  "Contract," 
"Contractor,"  "Department"  or  "DOT," 
"Disadvantaged  Business  Enterprise," 
"Joint  venture,"  "Noncompliance," 
"Operating  Administration,"  "Primary  , 
Recipient,"  "Recipient,"  "Secretary," 
"Set-aside,"  "Small  Business 
Administration  or  SBA,"  "Small 
Business  Concern,"  (as  it  applies  to  off- 
airport  DBE's  that  sell  goods  or  services 
to  on-airport  concessions  and  as  it 
applies  to  DBE's  holding  management 
contracts  or  subcontracts  on  airports), 
and  "Socially  and  economically 
disadvantaged  individuals;"  23.7, 
"Discrimination  prohibited"  (as 
modified  to  apply  to  concessions);  23.9, 
"Exemptions  and  interpretations;" 
23.11,  "Reporting  requirement;"  23.27 
(c)(8)  and  (d)  (application  forms  and 
reporting  of  changes  in  circumstances); 
23.27(e)  (1)  through  (3)  (recertification 
reviews);  23.27  (f)  and  (g)  (statewide 
unified  certification  program);  23.29  (a) 
and  (b)  "Certification  standards;" 
23.29(d),  "Social  and  economic 
disadvantage  (except  for  requirement 
that  a  net  worth  exceeding  $750,000 
alone  rebuts  the  presumption  of  social 
and  economic  disadvantage);  23.29(e), 
(section  8(a)  certifications,  as  modified 
by  size  standards  in  subpart  F);"  23.39 
(0  through  (i)  (additional  sections  on 
certification  standards);  23.31(b)  (factors 
to  consider  in  setting  overall  goals); 
subpart  C,  "Certification,  Compliance 
and  Enforcement  Procedures"  (except 
for  23.61);  and  Appendix  A,  "DBE 
Certification  Form." 

Although  the  above  proposed  sections 
differ  somewhat  from  \hose  in  existing 
49  CFR  part  23,  in  general  they  reflect 
the  basic  principles  of  the  DBE  program 
as  it  has  been  implemented  since  1980. 
The  Department  proposes  to  apply  these 
provisions  to  the  DBE  concession 
program. 

Regarding  the  proviso  in  §  23.29(d)(1) 
concerning  a  net  worth  of  $750,000  and 
its  negative  impact  on  a  DBE  owner's 
status  as  a  socially  and  economically 
disadvantaged  individual,  the 
Department  is  not  proposing  application 
of  this  standard  in  the  DBE  concession 
program.  Under  section  511(a)(17)  of  the 
AAIA,  the  Secretary  may  establish  the 
size  standards  that  will  qualify  DBE 
concessionaires  as  small  business 
concerns. 
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Since  DBE's  often  must  compete  with 
non-DBE  "mega"  firms  for  concessions, 
the  Department  concluded  in  1992  that 
the  size  standards  for  DBE 
concessionaires  should  be  raised.  The 
new  standards  were  published  on  April 
30, 1992,  as  an  appendix  to  the  DBE 
concession  requirements  set  fo;th  in 
subpart  F  of  49  CTR  part  23.  With  the 
exception  of  banks,  pay  telephones,  and 
car  rental  agencies,  concessionaires  now 
may  earn  as  much  as  $30  million  per 
year  in  gross  receipts  averaged  over  the 
3  years  preceding  their  bid  for  ' 
concession  space.  Car  rentals  may  earn 
a  maximum  of  $40  million  per  year. 
The  SBA  net  worth  standard  was 
estabUshed  to  apply  to  firms  with  gross 
receipts  far  below  those  established  for 
concessions  and  is  not  workable  in  this 
context.  In  effect,  the  net  worth 
limitation  would  negate  the 
Department's  concession  standard,  so 
the  Department  is  not  proposing  to 
apply  this  limitation. 

Follov«ng  issuance  of  subpart  F, 
section  511(a)  of  the  AAIA  was 
amended  by  the  Airport  and  Airway 
Safety.  Capacity,  Noise  Improvement, 
and  Intermodal  Transportation  Act  of 
1992  (Pub.  L.  102-581).  The  amendment 
added  a  reference  to  businesses  that 
provide  "ground  transportation,  baggage 
carts,  automobile  rentals,  or  other 
consumer  services"  to  the  public, 
thereby  clarifying  that  these 
concessions,  as  well  as  those  that  sell 
goods,  are  covered.  Since  the  current 
rule,  through  Departmental 
interpretation,  is  appHcable  to  both 
types  of  concessions,  no  change  to  the 
rule  is  needed  to  implement  the 
amendment  to  section  511(a). 

The  1992  amendments  to  the  AAIA 
also  amended  section  511  by  adding 
paragraph  (h).  as  follows: 

(hf  Administration  of  DBE 
Assurance — 

(1)  Management  Contracts — In 
administering  subsection  (a)(17)  of  this 
section,  an  airport  owner  or  operator  is 
authorized  to  meet  the  overall 
percentage  goal  established  under  such 
subsection  by  including  businesses 
operated  through  management  contracts 
and  subcontracts.  The  dollar  amount  of 
a  management  contract  and  subcontract 
with  a  DBE  firm  shall  be  added  to  the 
total  DBE  participation  in  airport 
concessions  and  to  the  base  from  which 
the  airport's  overall  percentage  goal  is 
calculated.  The  dollar  amount  of 
management  contracts  and  subcontracts 
with  non-DBE  firms  and  the  gross 
revenues  of  business  activities  to  which 
management  contracts  and  subcontracts 
pertain  shall  not  be  added  to  this  base. 
(2)  Purchase  of  Goods  and  Services — 
Except  as  provided  in  subsection  (h)(3), 


an  airport  owmer  or  operator  may  meet 
the  overall  percentage  goal  established 
under  subsection  (a)(17)  of  this  section 
by  including  the  purchase  from  DBE's  of 
goods  or  services  used  in  businesses 
conducted  on  the  airport,  provided  that 
good  faiUi  effi^s  shall  be  made  by  the 
airport  owner  or  operator  and  the 
businesses  conducted  on  the  airport  to 
explore  all  available  options  to  achieve, 
to  the  maximum  extent  practical, 
compliance  with  such  goal  through 
direct  ownership  arrangements, 
including,  but  not  limited  to.  joint 
ventures  and  franchises. 

(3)  Provision  for  Car  Rental  Firms — 
(A)  In  complying  with  subsection  (a)(17) 
of  this  section,  an  airport  owner  or 
operator  shall  include  the  revenues  of 
car  rental  firms  on  the  airport  in  the 
base  from  which  the  overall  percentage 
goal  set  forth  in  such  subsection  is 
calculated. 

(6)  An  airport  owner  or  operator  may 
require  a  car  rental  firm  to  meet  any 
requirement  imposed  imder  subsection 
(a)(17)  of  this  section  through  the 
purchase  or  lease  of  goods  or  services 
from  DBE's.  In  the  event  that  an  airport 
owner  or  operator  requires  the  purchase 
or  lease  of  goods  or  services  from  DBE's. 
a  car  rental  firm  shall  be  permitted  to 
meet  such  reouirement  by  including 
purchases  or  leases  of  vehicles  from  any 
vendor  that  qualifies  as  a  small  business 
concern  (as  defined  by  the  Secretary  by 
regulation)  owned  and  controlled  by 
socially  and  economically 
disadvantaged  individuals  (as  defined 
under  section  505(d)(2)(B)). 

(C)  Nothing  in  this  subsection  or 
subsection  (a)(17)  of  this  section  shall 
require  a  car  rental  firm  to  change  its 
corporate  structure  to  provide  for  direct 
ownership  arrangements  in  order  to 
meet  the  requirements  of  such 
subsection  or  Subsection  (a)(17). 

(4)  General  Provisions— (A)  Nothing 
in  this  subsection  or  subsection  (a)(17) 
shall  preempt  any  State  or  local  law, 
regulation,  or  policy  enacted  by  the 
governing  body  of  an  airport  owner  or 
operator,  or  the  authority  of  any  State  or 
local  government  or  airport  owner  or 
operator  to  adopt  or  enforce  any  law, 
regulation,  or  policy  relating  to  DBE's. 

(B)  An  airport  owner  or  operator  shall 
be  permitted  to  afford  opportimities  for 
small  business  concerns  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals  to  participate 
through  direct  contractual  agreement 
with  such  concerns. 

(5)  Exclusion  of  Air  Carrier  Services — 
Air  carriers  in  providing  passenger  or 
freight-carrying  services  and  other 
businesses  that  conduct  aeronautical 
activities  at  an  airport  shall  not  be 
included  in  the  overall  percentage  goal 


set  forth  in  subsection  (a)(17)  of  this 
section  for  participation  of  small 
business  concerns  at  the  airport. 

With  the  exception  of  paragraph 
(3)(A).  the  provisions  of  section  511(h) 
are  discussed  further  herein,  in 
conjunction  with  the  specific  sections 
proposed  to  amend  subpart  F.  No 
amendment  is  necessary  to  implement 
paragraph  (3)(A),  since  subpart  F 
already  requires  the  gross  receipts  from' 
car  rental  firms  to  be  included  in  the 
base  fitim  which  the  overall  goals  of  a 
DBE  concession  plan  are  calculated. 

Sectioa  by  Section  Analysis 

Section  23.89    Definitions 

In  a  matter  imrelated  to  the  AAIA 
amendments,  the  Department  proposes 
to  amend  the  definition  of  "affiliation." 
Currently,  the  rule  incorporates  the 
definition  used  by  the  Small  Business 
Administration  (SBA)  in  13  CFR  part 
121.  Under  §  121.401(1),  affiliation  may 
arise  through  a  joint  venture  agreement, 
requiring  the  parties  thereto  to  count  the 
gross  receipts  earned  by  both  in  making 
a  size  determination. 

The  Department  believes  that  joint 
venture  agreements  can  offer  DBE's  a 
viable  means  of  participating  in  the 
program  when  a  lease,  sublease,  or  other 
arrangement  is  not  feasible.  Since  many 
of  the  major  concessionaires,  with 
whom  DBE's  may  form  joint  ventures, 
are  very  large,  such  an  arrangement 
would  frequently  put  the  DBE  over  the 
size  standard. 

Sections  511(a)  and  511(h)(3)(B)  of  the 
AAIA  delegate  authority  to  the  Secretary 
to  designate  the  size  standards.  The 
Department  chose  to  use  the  SBA's 
definition  of  "affiliation"  in 
implementing  section  511(a),  but  was 
not  bound  by  the  statute  to  do  so.  Tlie 
NPRM  proposes  to  retain  the  SBA's 
definition  of  "affiliation,"  except  that 
§  121.401(1)  of  the  SBA  regulations  13 
CFR  part  121,  "Affiliation  under  joint 
venture  agreements,"  would  not  apply 
to  the  definition  used  in  subpart  F. 

A  minor  change  is  proposed  to  the 
definition  of  "concession"  to  conform  to 
the  language  of  section  511(h)(5),  which 
excludes  air  carrier  services. 

The  NPRM  proposes  to  adopt  a  new 
definition  of  "management  contract  or 
subcontract"  in  order  to  facilitate 
implementation  of  s<jction  511(h)(1)  of 
the  AAIA.  That  tenn  would  mean  "an 
agreement  with  a  sponsor  or  a  derivative 
subagreement  under  which  a  firm 
operates  a  business  activity,  the  assets  of 
which  are  owmed  by  the  sponsor."  To 
qualify  under  the  definition,  the 
business  activity  must  be  located  at  an 
obligated  airport  and  be  engaged  in  the 
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sale  of  consumer  goods  or  services  to 
the  public. 

For  the  reasons  discussed  above,  the 
NPRM  proposes  to  modify  the  definition 
of  "socially  and  economically 
disadvantaged  individuals"  to  specify 
that  the  $750,000  limitation  on  net 
worth  does  not  apply  to  this  subpart 

Section  23.93    Requirements  for 
Airport  Sponsors 

This  section  would  be  amended  to 
make  the  nondiscrimination  provisions 
applicable  to  management  contracts  or 
subcontracts  and  to  agreements  for  the 
purchase  or  lease  of  goods  and  services. 

Section  23.95    Elements  of 
Disadvantaged  Business  Enterprise 
(DBS)  Concession  Plan 

Under  proposed  §  23.95(a)(6Ki),  a 
sponsor  that  calculates  its  overall  goals 
as  a  percentage  of  the  estimated  gross 
receipts  &om  all  concessions  is 
permitted  to  add  the  estimated  dollar 
value  of  a  management  contract  or 
subcontract  with  a  DBE  to  the  total  of 
DBE  participation  and  to  the  base  firom 
which  the  g^  is  calculated.  The  dollar 
value  of  management  contracts  and 
subcontracts  with  non-DBE's  is  not 
added  to  the  base. 

Proposed  §  23.95(aH6)(ii)  permits 
these  sponsors  to  include  in  the  overall 
goal  and  the  base,  the  estimated  dollar 
value  of  goods  or  services  that  a  non- 
DBE  concessionaire  will  purchase  from 
DBE's  and  use  in  operating  the 
concession.  In  accordance  with  section 
511(h)(2)  of  the  AAIA,  credit  for  these 
purchases  is  subject  to  satisfying  certain 
good  faith  efforts  requirements,  a 
provision  that  is  discussed  below  in 
connection  with  §  23.95(j). 

Finally,  these  sponsors  may  include 
in  the  goal  and  the  base,  the  estimated 
dollar  value  of  goods  or  services  that  a 
non-DBE  car  rental  firm  will  purchase 
or  lease  from  a  DBE,  including  the 
purchase  or  lease  of  vehicles,  and  use  in 
operating  the  concession.  Section 
511(h)(3)  of  the  AAIA  does  not  establish 
a  good  faith  efforts  test  (discussed  below 
under  §  23.95(1))  as  a  condition  of 
including  these  costs  in  the  goaL 

Under  proposed  §  23.95(a)(8)(ii).  a 
sponsor  that  calculates  the  overall  goals 
as  a  percentage  of  the  total  number  of 
concessions  may  add  the  number  of 
management  contracts  and  subcontracts 
with  DBE's  to  the  total  DBE 
participation  and  the  base  from  which 
the  goal  is  calculated.  Management 
contracts  and  subcontracts  with  non- 
DBE's  are  not  added  to  the  base. 

Section  23.95(b),  "Goal 
Methodology,"  would  be  amended  to 
require  information  on  these  new  forms 


of  DBE  participation  that  the  sponsor 
expects  to  count  toward  its  goals. 

A  new  §  23.95(d)  would  be  added  to 
the  rule  entitled  "Counting  DBE 
Participation  Toward  Meeting  the 
Goals"  to  accommodate  the  new  DBE 
participants  discussed  above  under 
§  23.95(a).  This  section  also  would 
formalize  Departmental  policy  on 
crediting  DBE  participation  toward 
concession  goals  under  joint  venture 
agreements. 

Additionally,  proposed  §  23.95(d) 
would  incorporate  the  "commercially 
useful  function"  provision  from 
§  23.47(d)  of  part  23,  which  currently 
applies  only  to  DOT-assisted 
contractors.  While  the  requirement  to 
perform  a  commercially  useful  function 
would  be  made  applicable  to  any  DBE 
eligible  under  subpart  F.  it  would  be 
particularly  useful  in  evaluating  firms 
which  provide  services  or  supplies,  and 
which  subsequently  enter  into 
subcontracts.  Guidance  is  included  in 
§  23.47(d)  for  determining  whether  a 
subcontracting  practice  meets  the 
standard  for  a  commercially  usehil 
function. 

The  Department  invites  conunenters 
to  provide  examples  of  typical  or  well- 
recognized  purchasing  and  leasing 
practices,  which  may  be  useful  to 
include  in  any  final  rule. 

With  the  addition  of  the  new  DBE 
participants  to  the  program,  sponsors 
may  expect  to  receive  an  increased 
number  of  applications  for  DBE 
certification.  While  the  Department 
believes  that  it  is  very  important  to 
ensure  that  only  eligible  DBE's  benefit 
from  the  program,  it  seeks  to  minimize 
administrative  requirements. 

Thus.  §  23.95(g)(6)  proposes  to  allow 
sponsors  to  give  hill  faith  and  credit  to 
a  certification  made  by  another  DOT 
recipient  when  the  certified  firm  is  a 
management  contractor  or  subcontractor 
or  a  provider  of  goods  or  services 
located  off  airport  property.  The  term 
"full  faith  and  credit"  would  mean  that 
the  certifying  agency,  not  the  accepting 
agency,  assumes  ultimate  responsibifity 
for  the  validity  of  the  certification. 

In  the  event  that  the  Federal  Aviation 
Administration  (FAA)  comes  to  beheve 
that  such  a  certification  is  defective,  it 
could  contact  the  certifying  agency  or,  if 
that  agency  is  not  an  FAA  recipient,  the 
Federal  Highway  Administration  or 
Federal  Transit  Administration  would 
be  asked  to  inquire  into  the  matter. 

The  Department  invites  comments  on 
this  proposal  and  solicits  other 
suggestions  for  rediMung  regulatory 
requirements.  In  particular,  the 
Department  solicits  comnjents  on  the 
feasibility  of  adopting  a  self-certification 
procedure  in  limited  circumstances. 


Under  this  procedure,  a  ^onsor  would 
be  permitted  to  accept  without  further 
review  the  eligibility  information 
submitted  by  an  applicant. 

Use  of  the  procedure  could  be  hmited 
to  special  categories  of  contracts,  such 
as  to  providers  of  goods  or  services,  or 
to  contracts  of  less  than  a  designated 
dollar  value,  or  to  some  combination  of 
these  factors.  The  Department  does  not 
propose  to  apply  self-certification  to 
concessionaires. 

Additionally,  the  Department  solicits 
comments  on  whether  a  sponsor  should 
be  permitted  to  accept  a  certification 
made  by  a  local  or  state  agency  that 
receives  no  DOT  funding,  but  which 
uses  the  same  eligibility  criteria  as 
employed  under  the  DOTs  DBE 
program.  The  Department  is  aware  of 
several  agencies  that  fall  into  this 
category. 

Proposed  §  23.950)(2)  implements  the 
good  faith  efforts  requirement  set  forth 
in  §  511(h)(2)  of  the  AAIA.  As  a 
condition  of  counting  the  purchases  of 
goods  and  services  toward  DBE  goals, 
the  sponsor  and  concessionaire  making 
the  purchase  would  be  required  to  make 
good  faith  efforts  to  explore  all  available 
options  to  achieve,  to  the  maximum 
extent  practical,  DBE  participation 
through  direct  ownership  arrangements, 
including,  but  not  limited  to.  joint 
ventures  and  franchises.  Good  faith 
efforts  would  include,  but  not  be  limited 
to,  those  which  sponsors  currently  must 
make  to  achieve  dieir  overall  DBE  goals. 

Section  23.97    Obligations  of 
Concessionaires  and  Competitors 

The  "Provision  for  Car  Rental  Firms" 
found  in  sections  511(h)(3)  (B)  and  (C) 
of  the  AAIA  is  incorporated  into  §  23.97 
of  the  proposed  rule.  Section 
511(h)(3)(C)  provides  that  "Nothing  in 
the  (AAIAJ  shall  require  a  car  rental 
firm  to  change  its  corporate  structure  to 
provide  for  direct  ownership 
arrangements  in  order  to  meet  the 
requirements  of  the  [AAIA]."  Although 
the  legislation  does  not  define  what  is 
meant  by  a  change  to  corporate 
structure,  Senator  Wendell  Ford 
addressed  this  point,  as  follows: 

Section  5n(h){3)(C)  of  AAIA.  as  amended, 
provides  that  nothing  in  the  law  on  OBE 
assurance  'shall  require  a  car  rental  firm  to 
change  its  corporate  structure  to  provide  for 
direct  ownership  arraagements.'  For 
example,  a  car  rental  firm  is  not  required,  but 
is  permitted,  by  the  DBE  assurance  sections 
511(a)(17)  and  5n(h)  of  the  AAIA,  as 
amended,  to  transfer  corporate  assets  or 
engage  in  joint  ventures,  partnerships,  or 
subleases.  I  would  like  to  repeat  that  this 
language  has  been  agreed  to  by  both  the  car 
rental  industry  and  the  airports. 


52054  Federal  Register  /  Vol.  58,  No.  192  /  Wednesday.  October  6.  1993  /  Proposed  Rules 


1 


138  Cong.  Rec.  S  17843  (October  8. 
1992)  (statement  of  Sen.  Ford). 

In  an  extension  of  his  remarks  on  the 
floor  of  the  House  of  Representatives  on 
October  2,  Representative  James  L. 
Oberstar  submitted  a  similar  statement 
for  the  Congressional  Record  on  October 
8. 1992  (138  Cong.  Rec.  E  3501). 
Representative  William  F.  dinger 
submitted  the  same  statement  to  the 
Congressional  Record,  as  an  extension 
of  his  remarks.  (138  Cong.  Rec.  E  3257.) 

The  proposed  rule  defines  "change  to 
corporate  structure"  so  as  to  be 
consistent  with  the  sense  of  Congress,  as 
described  above. 

Section  23.97(c)  incorporates  the 
provision  in  section  511(h)(4)(B)  of  the 
AAIA.  which  permits  a  sponsor  to 
afford  DBE  firms  opportunities  to 
participate  as  prime  concessionaires 
through  direct  contractual  relationships 
with  the  sponsor.  Inclusion  of  this 
provision  does  not  represent  a  change  to 
the  rule.  Section  23.89  currently  states 
under  the  definition  of  a 
"concessionaire"  that  a  concession  may 
be  operated  under  a  lease,  as  well  as  a 
sublease  or  other  agreement. 

Section  23. 1 09    Compliance  and 
Enforcement 

This  section  would  be  expanded  to 
include  a  new  paragraph  on  complaint 
processing.  The  NPRM  provides  that 
any  person  who  believes  that  there  has 
been  a  violation  of  subpart  F  may  file  a 
written  complaint  in  accordance  with 
FAA  regulations  14  CFR  part  13. 
"Investigative  and  Enforcement 
Procedures."  Complaints  meeting  the 
requirements  in  part  13  will  be  docketed 
and  processed  as  formal  complaints. 

The  FAA  is  required  to  utilize  the 
procedures^ set  forth  in  p)art  13  to 
investigate  alleged  violations  of  the 
AAIA,  including  the  DBE  provisions  of 
sections  511(a)  and  511(h).  (See  14  CFR 
13.1  and  13.3.)  The  complaint 
procedures  in  §  23.73  of  49  CFR  part  23, 
which  are  based  on  title  VI  of  the  Qvil 
Rights  Act  of  1964,  are  not  used  by  the 
agency  in  processing  DBE  complaints. 

This  section  implements  section  519 
of  the  AAIA,  which  empowers  the  FAA 
Administrator  to  take  enforcement 
action  against  noncomplying  recipients 
in  regard  to  violations  of  the  AAIA, 
including  DBE  provisions. 

Section  23.111    Effect  of  Subpart 

This  section  would  be  expanded  to 
incorporate  the  provisions  of  section 
511(h)(4)  of  the  AAIA.  which  enables 
sponsors  to  adopt  or  enforce  DBE 
programs  under  state  or  local  authority. 
The  rule  would  also  make  clear  that  in 
the  event  of  a  conflict  between  the 
requirements  of  subpart  F  and  such 


local  program,  the  sponsor  must,  as  a 
condition  of  remaining  eligible  for 
Federal  financial  assistance,  take  such  .  - 
steps  as  may  be  necessary  to  comply 
with  the  requirements  in  subpart  F. 

Proposed  §  23.111(c),  concerning  set- 
asides,  is  virtually  identical  to  a 
provision  which  the  Department  has 
proposed  to  use  for  construction  and 
other  DOT-assisted  contracting.  The 
proposal  appeared  in  an  NPRM  to 
amend  49  CFR  part  23,  published  on 
December  9. 1992  (see  57  FR  58288  at 
59309,  §  23.35(f)).  Like  the  December  9 
NPRM,  subpart  F  would  neither  prohibit 
nor  authorize  the  use  of  set-asides. 
Subpart  F  would  clarify  that  sponsors 
are  prohibited  from  using  group-specific 
set-asides  (e.g.,  a  set-aside  solely  for  a 
particular  group  of  disadvantaged 
individuals,  as  opposed  to  a  set-aside 
for  all  DBE  firms). 

Appendix  A  to  Subpart  F^Size 
Standards  for  the  Airport  Concession 
Program 

While  subpart  F  currently  designates 
small  business  size  standards  for 
concessionaires,  the  Department  must 
decide  on  standards  to  be  used  for  the 
new  DBE  participants,  including 
management  contractors  and 
subcontractors  and  providers  of  goods 
and  services.  As  noted,  the  AAIA 
delegates  authority  to  the  Secretary  to 
establish  these  standards. 

Although  the  Department  is  not 
required  to  use  the  SBA  standards,  the 
NPRM  proposes  to  adopt  these 
standards  for  management  contractors 
and  providers  of  goods  and  services 
other  than  automobile  dealerships. 
Unlike  concessionaires,  these 
businesses  generally  are  not  required  to 
make  a  substantial  capital  investment  in 
a  leasehold  facility.  Thus,  these  firms 
will  not  encounter  the  hardships        r 
associated  with  "graduating"  from  the 
program  after  exceeding  the  SBA 
standard  that  ordinarily  would  befall 
concessionaires.  Moreover,  this  turnover 
would  allow  more  DBE's  to  enter  and 
benefit  from  the  program. 

On  the  other  hand,  the  Department 
believes  that  SBA's  size  standard  for 
automobile  dealerships,  currently  set  at 
a  maximum  of  $11.5  million  (average 
annual  gross  receipts  over  preceding  3 
years),  is  on  the  low  side.  Thus,  the 
Department  soficits  comments  as  to 
what  an  appropriate  standard  might  be. 

Economic  Summary 

Executive  Order  12291  established  the 
requirement  that,  within  the  extent 
permitted  by  law,  a  Federal  regulatory 
action  may  be  undertaken  only  if  the 
potential  benefits  to  society  for^the 
regulation  outweigh  the  potential^osts 


% 

to  society.  In  response  to  this 
requirement,  and  in  accordance  with 
Department  of  Transportation  policies 
and  procedures,  the  FAA  has  estimated 
the  anticipated  benefits  and  costs  of  this 
rulemaking  action.  The  results  are 
summarized  in  this  section. 

The  proposed  rule  would  implement 
recent  changes  to  the  airport  grants 
program  by  allowing  airport  sponsors  to 
count  additional  activities  as 
disadvantaged  Business  Enterprises 
towards  the  overall  goals  of  a  DBE 
concession  plan.  The  proposed  rule 
would  allow  purchases  from  DBE's  of 
goods  and  services  used  in  the  operation 
of  a  concession,  as  well  as  management 
contracts  and  subcontracts  with  DBE's. 

Under  current  procedures,  the  extent 
of  DBE  participation  is  ordinarily 
determined  by  dividing  the  gross 
receipts  attributable  to  DBE  enterprises 
by  the  total  receipts  generated  by  those 
activities  in  which  DBE's  may 
participate  (i.e..  airport  concessions).  In 
particular  instances,  the  FAA  has 
allowed  goal  setting  to  be  based  on  the 
number  of  concessions.  In  other  words, 
all  receipts  from  concessions,  including 
proceeds  received  from  non-DBE 
enterprises,  are  added  to  the  base  from 
which  the  overall  goal  is  calculated. 

The  result  is  that  airport  sponsors 
which  have  few  current  opportunities 
for  DBE  participation  have  considerable 
difficulty  meeting  the  statutory  goal  of 
at  least  10  percent  DBE  participation. 
They  face  two  problems:  (1)  They 
cannot  increase  the  number  of  new  DBE 
concessions:  and  (2)  they  cannot  require 
current  lessees  to  involve  sublessees, 
joint  venturers,  or  franchisees.  This  has 
the  effect  of  keeping  the  level  of  DBE 
participation  below  10  percent. 

Under  the  proposal,  airports  would 
have  an  opportunity  to  increase  the 
amount  of  DBE  participation  through 
the  direct  purchase  of  goods  and 
services  from  DBE  firms.  The  dollar 
amount  of  the  direct  purchases  of  goods 
and  services  from  DBE's  and 
management  contracts  or  subcontracts 
with  DBE's  would  be  added  to  the  total 
DBE  participation  in  airport  concessions 
as  well  as  to  the  base — the  same  method 
used  to  calculate  DBE  participation 
under  current  procedures.  However,  the 
dollar  amount  of  management  contracts 
and  subcontracts  with  non-DBE  firms  as 
well  as  the  dollar  amount  of  direct 
purchases  from  non-DBE  firms  would 
not  be  added  to  the  base. 

Under  the  proposal,  airport  sponsors 
would  be  able  to  count  direct  purchases 
made  by  non-DBE  concessionaires 
toward  their  goals  provided  that  they 
made  "good  faith  efforts"  to  explore  all 
available  options  to  achieve  compliance 
through  direct  ownership  arrangements. 
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including  subleases,  joint  ventuies,  and 
franchises.  This  "good  faith  efforts"  test 
would  not  apply  to  the  goods  or  services 
purchased  or  leased  by  non-DBE  car 
rental  firms  bom  a  DBE  firm  due  to  the 
special  problems  dtnct  ownership 
arrangements  pose  for  car  rental 
agencies. 

Finally,  sponsors  would  be  allowed  to 
give  "full  faith  and  cPBdit"  to 
certifications  made  by  other  DOT 
recipients  when  the  DBE  firm  is  a 
management  contractor  or  subcontractor 
or  a  prorider  of  goods  or  services.  The 
purpose  of  the  certification  process  is  to 
determine  if  an  applicant  does  in  fact 
satisfy  both  the  size  and  ownership 
requirements  for  DBE  status.  The  term 
"full  faith  and  credit"  means  that  the 
certifying  agency  (e.g..  a  recipient  of 
Federal  Highway  Administration 
funding)  would  assume  uhimate 
responsibility  for  the  validity  of  the 
certification.  The  FAA  is  considering 
other  ways  to  lower  certification  costs, 
such  as  permitting  self-certification  for 
smaller  enterprises  (which  may  be 
located  off-site)  and  by  extending  the 
"full  faith  and  credit"  provision  to 
include  certifkatiotts  made  by  mm-DOT 
agencies  (e.g.,  local  governments).  The 
public  is  invited  to  submit  comments  on 
reducing  these  costs. 

The  expansion  in  the  potential  kinds 
of  activities  eligible  for  DBE 
partidp^on  would  increase  the  range 
of  firms  that  could  be  certified  as  DBE^s. 
If  firms  engaging  in  these  activities  were 
generally  snMller  tbm  firms  that  are 
currently  eligible  for  DBE  participation, 
the  number  of  certifications  made  by 
airport  sponsors  could  increase,  which 
could  add  to  their  overiiead  costs  (i.e., 
time  spent  investigating  potential  DBFs 
to  validate  their  eligibility).  The  FAA 
solicits  information  fiom  the  pubHc 
regarding  the  expected  impact  of  the 
proposal,  if  any,  on  the  types  of 
business  arrangements  that  airport 
sponsors  and  concessionaires  would 
Ukely  choose  for  satisfying  DBE  goals. 

This  proposal  b  expected  to  promote 
economic  efficiency.  The  expansion  in 
the  types  of  business  operations  that  can 
be  counted  toward  satisfying  DBE  goals 
as  well  as  changes  in  the  method  airport 
spofistMTS  may  use  for  calculating  DBE 
goal  attaimnent  described  above  should 
afford  these  sponsors  greater  flexibility. 
Sponsors  would  be  able  to  involve 
DBE's  in  more  facets  of  their  overall 
business  using  a  broader  array  of 
financial  vehicles.  They  would 
presumably  have  a  greater  opportunity 
to  minimize  the  risks  of  failure  in-  both 
themselves  and  the  E^E's.  Both  airport 
operators  and  concessionaires  would 
have  access  to  a  wider  range  of  business 
relationships  with  DBE's,  thereby 


affording  them  an  opportunity  to  better 
control  their  risks.  These  risks  tend  to 
be  higher  in  business  partnerships,  such 
as  joint  ventures. 

A  key  advantage  of  these  ahemative 
business  arrangements  is  that  they 
would  reduce  potential  losses  incurred 
by  air{x>rt  sponsors  and  oon-DBE 
concessionaires  in  the  event  of  the 
failure  of  a  DBE.  All  partners  in  pint 
ventures  are  financially  liable  for  any 
business  losses.  Small  businesses  have 
traditionally  experienced  a  considerably 
higher  rate  of  failure  than  larger 
business  enterprises,  especially  in  the 
early  years.  If  a  non-DBE  concessionaire 
has  made  a  good  faith  but  unsuccessful 
search  for  a  viable  DBE  to  joint  venture, 
sublease,  or  franchise,  the  non-DBE  still 
will  have  an  opportunity  to  help  meet 
the  goals  throu^  the  purchase  of  goods 
and  services  from  DBE's.  In  addition, 
the  non-DBE  would  be  spared  the  legal 
costs  of  establishing  a  business 
partnership  with  a  DBE  that  may  not  be 
ready  for  the  competition  of  airport 
concession  activity. 

Similarly,  an  airport  can  augment  its 
capacity  to  reach  its  goals  through 
management  contracts  and  subcontracts. 
Under  appropriate  circumstances,  these 
offer  a  triple  oenefit:  (1)  They  enlarge 
the  pool  of  available  DBE's;  (2)  some 
management  contracts  result  in  greater 
economic  benefit  to  the  airport  than  a 
concession  arrangementr  and  (3)  since 
the  airport  exercises  greater  corrtrol  over 
management  contracts  than  over 
concessions,  in  some  situations  the 
airport  is  in  a  better  position  to  avert 
business  fiiihires.  The  FAA  corK:ludes 
that  the  proposal  has  some  potential  ior 
reducing  the  costs  of  complying  with 
the  DBE  Program. 

Regulatory  Flexdiility  DeterminatioB 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 
The  RFA  requires  agencies  to  review 
rules  which  may  have  a  "a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  Small  entities 
include  businesses,  nonprofit 
organizations,  and  governmental 
jurisdictions. 

The  proposal  a  fleets  airports   ■ 
classified  under  Standard  Industnal 
Classification  (SIC)  4562.  The  FAA's 
small  entity  size  standards  criterion 
defines  a  small  airport  as  one  owned  by 
a  county,  city,  town  or  other  jurisdiction 
having  a  population  of  49,999  or  less. 
There  are  currently  418  primary  mm- 
military  airports  that  are  subject  to  the 
provisions  of  part  23.  According  to  1980 
Census  data.  108  of  the  418  primary 


non-military  airports  are  owned  by 
jurisdictions  with  populations  of  kess 
than  50,000. 

The  proposed  rule  amendment  is  of  a 
cost  relieving  nature  and  would 
therefore  afford  cost  savings  to  airport 
sponsors.  The  impacts  oa  the  costs  of 
complying  with  the  DBE  Program  borne 
by  individual  airport  sponsors  are 
expected  to  be  quite  small,  however. 
The  FAA  solicits  comments  from  the 
operators  of  small  airports  (as  defined 
above)  so  that  the  potential  for 
differential  impacts  can  be  determined. 

International  Trade  Impact 

The  proposed  rulemaking  action 
would  affect  only  domestic  airports. 
There  is  iwt  expected  to  be  any  impact 
on  international  trade  because  these 
airports  obviously  do  not  compete  with 
their  foreign  counterparts. 

Issued  this  17tb  day  of  SeptemtMr,  1993,  at 

Washington,  DC 

Federica  Peaa, 

Secretary  of  Tfonsporiation. 

List  of  Sul^ects  m  4«  CFl  Part  23 

Airport  concessions,  Disadvantaged 
business  enterprise,  CovemmerU 
contracts.  Minority  businesses. 
Reporting  and  recordkeeping 
requirements.  Transportation. 

The  Proposal 

Accordingly,  the  DOT  proposes  to 
amend  subpart  F  of  part  23  of  the 
Regulations  of  the  Office  of  the 
Secretary  of  Transportation  (49  CFR  part 
23)  as  folloMTs: 

1.  The  title  of  subpart  F  would  be 
revised  to  read  as  follows: 

Subpart  F— Participation  t>y 
Disadvantaged  Business  Enterprise  in 
Airport  Concessiona 

PART2»-{AMEN0E0| 

2.  The  authority  citation  for  part  23 
would  be  revised  to  read  as  follows: 

Authority:  Sec.  90S  of  the  Regulatory 
Revitalization  and  Regulatory  Refonn  Act  of 
1978  (45  U.S.C  803);  sec.  520  of  th«  Airport 
artd  Airway  Improvement  Act  of  1982,  as 
amended  (49  U.S.C  App.  2219);  sec  19  of 
the  Urban  Mass  Trans portatioa  Act  of  1964. 
as  amended  (49  U.S,C  1615);  sw:.  106(c)  of 
the  Surface  Transportation  and  Unifacm 
Relocation  Assistance  Act  of  1987  (49  U.SXL 
App.  1601  note);  sec.  505(d).  sec.  511(a)(17).  » 
and  sec.  511(h)  of  the  Airport  and  Airway 
Improvement  Act.  as  amended  (49  U.S.C 
App.  2204(d).  2210(aKl7),  and  2210(h));  title 
23  of  the  U.S  Code  (relating  to  highways  and 
traffic  safety,  particularly  sec.  324  thereof); 
title  VT  of  the  Civil  Ri^ts  Act  (42  U.S.C 
2000d  et  teq. );  Executive  Order  1 2265; 
Executive  Order  12138. 

3.  In  §  23.89,  the  intrtxhictory  text  of 
the  definitions  of  "affihation"  and 
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"concession,"  and  the  definition  of 
"socially  and  economically 
disadvantaged  individuals"  would  be 
revised,  and  a  definition  of 
"management  contractor  or 
subcontract"  would  be  added 
alphabetically  to  read  as  follows: 

$23.89    Definitions. 

Affiliation  has  the  same  meaning  the 
term  has  in  regulations  of  the  Small 
Business  Administration,  13  CFR  part 
121,  except  that  the  provisions  of 
§  121.401(1).  "Affiliation  under  joint 
venture  agreements,"  shall  not  apply  to 
the  definition  used  in  this  subpart. 
Except  as  otherwise  provided  in  13  CFR 
part  121  and  in  this  section,  concerns 
are  affiliates  of  each  other  when,  either 
directly  or  indirectly 

Concession  means  a  for-profit 
business  enterprise,  located  on  fin 
airport  subject  to  this  subpart,  that  is 
engaged  in  the  sale  of  consumer  goods 
or  services  to  the  public  under  an 
agreement  with  the  sponsor,  another 
concessionaire,  or  the  owner  of  a 
terminal,  if  other  than  the  sponsor. 
Businesses  which  conduct  an 
aeronautical  activity  are  not  considered 
concessionaires  for  purposes  of  this 
subpart.  Aeronautical  activities  include 
scheduled  and  nonscheduled  air 
carriers,  air  taxis,  air  charters,  and  air 
couriers,  in  providing  passenger  or 
freightcarrying  services;  fixed  base 
operators;  flight  schools;  and  sky-diving, 
parachute-jumping,  flying  guide 
services,  and  helicopter  or  other  air 
tours. 


Management  contract  or  subcontract 
means  an  agreement  with  a  sponsor  or 
a  derivative  subagreement  under  which 
a  firm  operates  a  business  activity,  the 
assets  of  which  are  oumed  by  the 
sponsor.  The  managing  agent  generally 
receives,  as  compensation,  a  flat  fee  or 
a  percentage  of  the  gross  receipts  or 
profit  from  the  business  activity.  For 
purposes  of  this  subpart,  the  business 
activity  operated  by  the  managing  agent 
must  be  located  at  an  airport  subject  to 
this  subpart  and  be  engaged  in  the  sale 
of  consumer  goods  or  services  to  the 
public. 

Socially  and  economically 
disadvantaged  individuals  has  the  same 
meaning  the  term  has  in  §  23.61,  except 
that  for  purposes  of  this  subpart,  the 
presumption  of  social  and  economic 
disadvantage  shall  not  be  considered  to 
be  rebutted  solely  on  the  basis  that  the 
net  worth  of  the  owner  of  a  firm 


presumed  to  be  disadvantaged  exceeds 
$750,000. 

4.  In  §  23.93,  paragraph  (a)(1)  and 
(a)(3)(i)  would  be  revised  to  read  as 
follows: 

$  23.93    Requirements  for  airport  sponsors. 

(a)  General  requirements.  (1)  Each 
sponsor  shall  abide  by  the 
nondiscrimination  requirements  of 
§  23.7  with  respect  to  the  award  and 
performance  of  any  concession 
agreement,  management  contract  or 
subcontract,  purchase  or  lease 
agreement,  or  other  agreement  covered 
by  this  subpart. 

(2)»  •  * 

(3)*  •  • 

(i)  "This  agreement  is  subject  to  the 
requirements  of  the  U.S.  Department  of 
Transportation's  regulations,  49  CFR 
part  23,  subpart  F.  The  concessionaire 
agrees  that  it  will  not  discriminate 
against  any  business  owner  because  of 
the  owner's  race,  color,  national  origin, 
or  sex  in  connection  with  the  award  or 
performance  of  any  concession 
agreement,  management  contract  or 
subcontract,  purchase  or  lease 
agreement,  or  other  agreement  covered 
by  49  CFR  part  23.  subpart  F. 


§23.95    [Amended] 

5.  Section  23.95  would  be  amended 
by  revising  paragraphs  (a)  and  (b)(2), 
adding  paragraph  (b)(5),  revising 
paragraph  (c),  adding  paragraph  (f)(6). 
revising  paragraph  (g)(4).  and  revising 
paragraph  (i)  to  read  as  follows:  §  23.95  : 
Elements  of  Disadvantaged  Busioess 
Enterprise  (DBE)  concession  plan. 

(a)  Overall  annual  DBE  goals. 

(1)  The  sponsor  shall  establish  an 
overall  goal  for  the  participation  of 
DBE's  in  concessions  for  each  12-month 
period  covered  by  the  plan.  The  goals 
shall  be  based  on  the  factors  listed  in 

§  23.45(g)(5). 

(2)  Sponsors  shall  calculate  the 
overall  DBE  goal  as  a  percentage  of  one 
of  the  following  bases: 

(i)  The  estimated  gross  receipts  that 
will  be  earned  by  all  concessions 
operating  at  the  airport  during  the  goal 
period. 

(ii)  The  total  number  of  concession 
agreements  operating  at  the  airport 
during  the  goal  period. 

(3)  The  plan  snail  indicate  which  base 
the  sponsor  proposes  to  use  in 
calculating  the  overall  goals. 

(4)  Airport  sponsors  may  establish  an 
overall  annual  goal  exceeding  10 
percent. 

(5)  To  the  extent  practicable,  sponsors 
shall  seek  to  obtain  DBE  participation  in 
all  types  of  concession  activities  and  not 


concentrate  participation  in  one 
category  or  a  few  categories  to  the 
exclusion  of  others. 

(6)  Sponsors  that  employ  the 
procedures  of  paragraph  (a)(2)(i)  of  this 
section  may  add  the  following  amounts 
to  the  total  of  DBE  participation  and  to 
the  base  from  which  the  overall 
percentage  goal  is  calculated: 

(i)  The  estimated  dollar  value  of  a 
management  contract  or  subcontract 
with  a  DBE.  (The  dollar  value  of 
management  contracts  and  subcontracts 
with  non-DBE  firms  are  not  added  to  the 
'  base  from  which  the  overall  percentage 
goal  is  calculated.) 

(ii)  Subject  to  the  conditions  set  forth 
in  paragraph  (c)(l)(iv)  of  this  section, 
the  estimated  dollar  value  of  goods  and 
services  that  a  non-DBE  concessionaire 
will  purchase  from  DBE's  and  use  in 
operating  the  concession. 

(iii)  The  estimated  dollar  value  of 
goods  or  services  that  a  non-DBE  car 
rental  firm  will  purchase  or  lease  from 
DBE's.  including  purchases  or  lease  of 
vehicles,  and  use  in  operating  the 
concession. 

(7)  Sponsors  that  employ  the 
procedures  of  paragraph  (a)(2)(i)  of  this 
section  shall  also; 

(i)  Use  the  net  payment  to  the  airport 
for  banks  and  banking  services, 
including  automated  teller  machines 
(ATM)  and  foreign  currency  exchanges, 
in  calculating  the  overall  goals. 

(ii)  Exclude  from  the  overall  goal 
calculation  any  portion  of  a  firm's 
estimated  gross  receipts  that  will  not  be 
generated  from  a  concession  activity. 

Example.  A  firm  operates  a  restaurant 
in  the  airport  terminal  which  services 
the  traveling  public  and  under  the  same 
lease  agreement,  provides  in-flight 
catering  service  to  the  air  carriers.  The 
projected  gross  receipts  from  the 
restaurant  are  included  in  the  overall 
goal  calculation,  while  the  gross  receipts 
to  be  earned  by  the  in-flight  catering 
service  are  excluded. 

(iii)  State  in  the  plan  which 
concession  agreements,  if  any.  do  not 
provide  for  the  sponsor  to  know  the 
value  of  the  gross  receipts  earned.  For 
such  agreements,  the  sponsor  shall  use 
net  payment  to  the  airport  and  combine 
these  figures  with  estimated  gross 
receipts  from  other  agreements,  for 
purposes  of  calculating  overall  goals. 

(8){i)  Sponsors  that  will  employ  the 
procedures  of  paragraph  (a)(2)(ii)  of  this 
section  shall  submit  a  rationale  as 
reauired  by  §  23.99. 

(ii)  In  calculating  overall  goals,  these 
sponsors  may  add  the  number  of 
management  contracts  and  subcontracts 
with  DBE's  to  the  total  of  DBE 
participation  and  to  the  base  from 
which  the  overall  percentage  goal  is 
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:alculated.  Management  contracts  and 
subcontracts  with  non-DBE's  shall  not 
be  included  in  this  base. 

(b)  Goal  methodology. 

(2)  The  plan  shall  provide  information 
>n  other  projected  expenditures  with 
t)BE  firms  that  the  sponsor  proposes  to 
count  toward  meeting  overall  goals, 
including: 

(i)  Name  of  each  DEE  firm  (if  known). 

(ii)  Type  of  business  arrangement  (e.g. 
management  contract,  vehicle 
purchases,  cleaning  services). 

(iii)  Estimated  value  of  funds  to  be 
credited  toward  the  overall  goals. 

(iv)  Identification  of  entity  purchasing 
or  leasing  the  goods  or  services  from  the 
DEE  (i.e.,  the  sponsor  or  name  of  non- 
DEE  concessionaire). 

(3)*  *  • 

(4)*  •  • 

(5)  The  plan  shall  include  a  narrative 
lescription  of  the  types  of  efforts  the 
sponsor  intends  to  make,  in  accordance 
with  paragraph  (i)  of  this  section,  to 
achieve  the  overall  annual  goals. 

(c)  Counting  DBE  participation  toward 
meeting  the  goals. 

(1)  If  the  sponsor  is  covered  by 

aragraph  (a)(2)(i)  of  this  section,  DEE 
participation  shall  be  counted  toward 
meeting  the  overall  goals  and  any 
contract  goals  set  under  this  subpart  as 
follows: 

(i)  A  sponsor  or  concessionaire  may 
count  toward  its  goal  the  total  dollar 
value  of  the  gross  receipts  earned  by  a 
certified  DBE  imder  a  concession 
agreement. 

(ii)  A  sponsor  or  concessionaire  may 
count  toward  its  goal  a  portion  of  the 
total  dollar  value  of  gross  receipts 
earned  by  a  joint  venture  under  a 
concession  agreement,  equal  to  the 
percentage  of  the  ownership  and  control 
of  the  DBE  partner  in  the  joint  venture. 

(iii)  A  sponsor  or  concessionaire  may 
count  toward  its  goal  the  total  dollar 
value  of  a  management  contract  or 
subcontract  with  a  certified  DBE  (but 
not  the  value  of  the  gross  receipts  of  the 
business  activity  to  which  the 
management  contract  or  subcontract 
pertains). 

(iv)  Except  as  provided  in  paragraph 
(c)(l)(v)  of  this  section,  a  sponsor  or 
Don-DBE  concessionaire  may  count 
toward  its  goal  the  total  dollar  value  of 
purchases  from  certified  DEE's  of  goods 
and  services  used  in  the  concession, 
provided  that  the  sponsor  and 
concessionaire  have  complied  with  the 
good  faith  effort  requirements  set  forth 
in  paragraph  (i)(2)  of  this  section. 

(v)  A  non-DEE  car  rental  firm  may 
coimt  toward  a  contract  goal  set  under 
S  23.97(b),  the  total  value  of  the 
purchase  or  lease  of  goods  and  services 


from  a  certified  DBE,  including 
purchases  or  leases  of  vehicles,  that  are 
used  in  the  concession.  A  sponsor  may 
count  these  same  expenditures  toward 
its  overall  goal. 

(vi)  A  sponsor  or  concessionaire  may 
coimt  toward  its  goals  only 
expenditures  to  DBE's  that  perform  a 
commercially  useful  function,  as 
defined  in  §  23.47(d),  in  the  work  of  the 
contract. 

(2)  If  the  sponsor  is  covered  by 
paragraph  (a)(2)(ii)  of  this  section,  DBE 
participation  shall  be  counted  towjard 
meeting  the  overall  goals  and  any 
contract  goals  set  under  this  subpart  as 
follows: 

(i)  A  sponsor  or  concessionaire  may 
count  toward  its  goal  each  concession 
agreement  with  a  certified  DBE. 

(ii)  A  sponsor  may  count  toward  its 
goal  each  management  contract  or 
subcontract  with  a  certified  DBE. 

(iii)  A  sponsor  or  concessionaire  may 
count  toward  its  goal  only  those 
agreements  in  which  the  DEE  firm 
performs  a  commercially  useful 
function,  as  defined  in 

§  23.47(d).  in  the  work  of  the  contract. 


(0*  •  • 

(6)  The  following  additional 
guidelines  apply  to  the  certification  of 
management  contractors  and 
subcontractors  and  to  providers  of  goods 
or  services  located  off  airport  property. 

(i)  A  sponsor  may  give  full  faith  and 
credit  to  the  certification  made  by 
another  DOT  recipient 

(ii)  Reserved. 

(g)*  *  ' 

(4)  Joint  ventures  described  in  §  23.53 
(c)  and  (d)  are  eUgible  for  certification 
as  DEE'S  under  this  subpart. 

(h)*  •  • 

(i)  Good  faith  efforts.  (1)  The  sponsor 
shall  make  good  faith  eflbrts  to  achieve 
the  overall  goals  of  the  approved  plan. 
The  efforts  shall  include: 

(i)  Locating  and  identifying  DBE's 
who  may  be  interested  in  participating 
as  concessionaires; 

(ii)  Notifying  DBE's  and  other 
organizations  of  concession 
opportunities  and  encouraging  them  to 
compete,  when  appropriate; 

(iii)  Informing  competitors  for 
concession  opportimities  of  any  DBE 
requirements  during  pre-solidtation 
meetings: 

(iv)  Providing  information  concerning 
the  availabihty  of  DBE  firms  to 
competitors  to  assist  them  in  meeting 
DBE  requirements;  and 

(v)  When  practical,  structuring 
contracting  activities  so  as  to  encourage 
and  facilitate  the  participation  of  DEE's. 

(2)  As  a  condition  of  coimting  the 
purchase  of  goods  and  services  toward 


DBE  goals  in  accordance  with  paragraph 
(c)(l)(iv)  of  this  section,  the  sponsor  and 
concessionaire  shall  make  good  faith 
e^orts  to  explore  all  available  options  to 
achieve,  to  the  maximum  extent 
practical,  DBE  participation  through 
direct  ownership  arrangements, 
including,  but  not  limited  to,  joint 
ventures  and  franchises.  For  purposes  of 
this  paragraph  (i)(2),  good  faith  efforts 
shall  include,  but  not  be  limited  to, 
those  listed  in  paragraph  (i)(l)  of  this 
section,  which  are  made  applicable,  as 
appropriate,  to  concessionaires 
referenced  in  this  section. 

S«  23.97. 23.99, 23101. 23.103 
[Redesignated  ss  23.99. 23.101. 23.103, 
23.97.  respectlvety.] 

6.  Sections  23.97.  23.99,  23.101  and 
23.103  are  redesignated  as  follows: 


Otd  section 

New  section 

23.97  „ 

23.99 

23.101  

23.99 

23.101 

23.103 

23.103 

2397 

7.  Newly  designated  §  23.97  would  be 
amended  by  redesignating  paragraphs 
(a)  and  (b)  as  (a)(1)  and  (a)(2) 
respectively;  by  adding  a  heading  for  (a); 
and  by  adding  new  paragraphs  (b)  and 
(c)  to  read  as  follows: 

i  23.97    Obligattons  of  concessionaires 
and  competitors. 

(a)  General. 

(b)  Provision  for  car  rental  firms.  (1) 
A  sponsor  may  require  a  car  rental  firm 
to  meet  any  requirement  imposed  under 
this  subpart  through  the  purchase  or 
lease  of  goods  or  services  from  DBE's.  In 
the  event  the  sponsor  requires  the 
purchase  or  lease  of  goods  or  services 
from  DBE's,  a  car  rental  firm  shall  be 
permitted  to  meet  such  requirement  by 
including  purchases  or  leases  of 
vehicles  from  any  vendor  that  qualifies 
as  a  DBE,  as  defined  in  this  subpart. 

(2)  Nothing  in  this  subpart  shall 
require  a  car  rental  firm  to  change  its 
corporate  structure  to  provide  for  direct 
ownership  arrangements  in  order  to 
meet  the  requirements  of  this  subpart. 
For  purposes  of  this  subpart,  a  chtinge 
in  corporate  structiu«  shall  include  a 
transfer  of  corporate  assets  or  execution 
of  a  joint  venture,  partnership,  or 
sublease  agreement. 

(c)  DBE's  as  prime  concessionaires.  A 
sponsor  is  permitted  to  afford  DBE  firms 
opportunities  to  participate  as  prime 
concessionaires  through  direct 
contractual  agreements  with  the 
sponsor. 

8.  Section  23.109  would  be  revised  to 
read  as  follows: 
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S  23.109    Cofnpllanc«  and  enforcemenl 

(a)  Complaints.  Any  person  who 
believes  that  there  has  been  a  violation 
of  this  subpart  may  personally  or 
through  a  representative.  Hie  a  written 
complaint  in  accordance  with  FAA 
regulations  14  CFR  part  13.  The 
complaint  must  be  submitted  to  the 
Federal  Aviation  Administration.  Office 
of  the  Chief  Counsel.  Attention: 
Enforcement  Docket  (AGC-10),  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591.  Complaints 
which  meet  the  requirements  of  14  CFR 
part  13,  shall  be  docketed  and  processed 
as  formal  complaints. 

(b)  Compliance  procedures.  In  the 
event  of  noncompliance  with  this 
subpart  by  a  sponsor,  the  FAA 
Administrator  may  take  any  action 
provided  for  in  Section  519  of  the 
Airport  arid  Airway  Improvement  Act  of 
1982,  as  amended. 

9.  Section  23.111  would  be  amended 
by  revising  the  heading;  redesignating 
paragraph  (a)  as  (a)(l]  and  paragraph  (b) 
as  (a)(2);  designating  the  introductory 
text  as  paragraph  (ah  and  adding  new 
paragraphs  (b)  and  (c)  to  read  as  follows: 

S23.111    Effect  of  8ut>part. 

(a)*  •  * 

(b)  Nothing  in  this  subpart  shall 
preempt  any  State  or  local  law. 
regulation,  or  policy  enacted  by  the 
governing  body  of  a  sponsor,  or  the 
authority  of  any  State  or  local 
govenmient  or  sponsor  to  adopt  or 
enforce  any  law,  regulation,  or  policy 
relating  to  DBF's.  In  the  event  that  a 
State  or  local  law,  regulation,  or  policy 
conflicts  with  the  requirements  of  this 
subpart,  the  sponsor  shall,  as  a 
condition  of  remaining  eligible  to 
receive  Federal  financial  assistance  from 
the  DOT,  take  such  steps  as  may  be 
necessary  to  comply  with  the 
reauirements  of  this  subpart. 

(c)  Nothing  in  this  subpart  prohibits  a 
sponsor  with  its  own  legal  authority  to 
employ  set-asides  from  using  a  DBF  set- 
aside  in  the  award  of  a  concession.  This 
subpart  does  notprovide  independent 
legal  authority  to  employ  set-asides. 
Sponsors  shall  not  use  group-specific 
set-asides  in  concessions. 

10.  Appendix  A  to  subpart  F  would  be 
amended  by  revising  the  heading  as  set 
forth  below  and  adding  a  second 
category  to  the  table  as  follows: 

Appendix  A  to  Subpart  F—Size 
Standards  for  the  Airport  Concession 
Program 


Other  Participants 

Management  contractorr 

Parking  lots  S3.S 


Other  PartidpaatB — Continued 

Other _ 3.5 

Automotive  dealerships To  he  defined. 

Other  providers  of  goods    As  defined  in 
or  services.  13  CFR  Part 

121. 

(FR  Doc  93-24265  Filed  lD-5-93;  8:45  am] 
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OEPARTMEHT  OF  THE  IMTERIOR 

Fish  and  wndllfe  Service 

50  CFR  Part  17 
RIN1018^AB83 

Endangered  and  Threatened  Wildlife 
and  Plants;  Withdrawal  of  the 
Proposed  Rule  to  DetarmirM  Lepidium 
montanuffl  var.  stellae  (Kodachrome 
Pepper-grass)  as  an  Endangered 
Species. 

AGENCY:  Fish  and  WildlifiB  Service, 

Interior. 

ACTKM:  Proposed  rule;  withdrawal. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  withdraws  the 
proposed  rule  (57  FR  49671;  November 
3, 1992)  to  list  a  Utah  plant,  Lepidium 
montanum  var.  stellae  (Kodachrome 
pepi>er-grass),  to  be  an  endangered 
species.  Additional  field  research  has 
provided  new  information  on  the 
abtmdance  and  distribution  of  Lepidium 
montanum  var.  stellae.  It  is  now  known 
to  have  a  much  larger  population  size, 
and  it  is  more  widely  distributed. 
Hence,  the  Kodachrome  pepper-grass  is 
relatively  secure  from  threats  to  its 
existence  because  of  its  larger  numbers 
and  greater  range.  The  Service  has 
determined  that  this  species  is  not  likely 
to  become  either  endangered  or 
threatened  throughout  all  or  a 
significant  portion  of  its  range  in  the 
foreseeable  future,  and  it  does  not 
qualify  for  protection  under  the 
Endangered  Species  Act 
ADDRESSES:  Hie  file  of  this  proposal  is 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  mid  Wildlife 
Service,  2060  Administration  Building, 
1745  West  1700  South.  Salt  Lake  City, 
Utah  84104. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
L.  England  at  the  above  address, 
telephone  (801)  975-3620. 

SUPPLEMENTARY  MFORMATKW: 

Background 

The  Fish  and  Wildlife  Service 
(Service)  published  a  prop>osed  rule  to 
determine  Lepidium  montanum  var. 


stellae  (Kodachrome  pepper-grass)  to  be 
an  endangered  species  on  November  3, 
1992  (57  FR  49671).  This  proposal  was 
supported  by  biological  information 
indicating  the  species  was  extremely 
limited  in  numbers  (less  than  1,000 
plants)  and  that  it  was  fotind  only  in 
restricted  microhabitats  (Franklin  1990). 
Because  of  this  small  population,  a 
restricted  distribution,  and  imminent 
threats  to  this  known  population  (57  FR 
49671),  Service  biologists  and  others 
(Welsh  1978)  believed  that  it  should  be 
afforded  protection  of  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended 
(16U.S.C.  1531  etsea.). 

The  Service  publisned  the  jjroposed 
rule  to  determine  Lepidium  montanum 
var.  stellae  an  endangered  species  using 
the  best  available  information.  Nine 
comments  were  received  during  the 
comment  period.  Six  commenters 
supported  the  listing  on  the  basis  of  the 
information  supporting  the  proposed 
rule.  One  commenter  opposed  listing 
but  provided  no  substantive  rationale. 
The  Bureau  of  Land  Management  and 
the  State  of  Utah  recommended  that  the 
Service  conduct  an  additional  review  of 
L.  montanum  var.  stellae  before  the 
promulgation  of  a  final  rule  because  a 
recent  survey  had  documented 
additional  populations  of  the  plant. 
These  populations  were  previously 
identified  as  the  relatively  common  L. 
montonum  var.  jonesii  and  L. 
montanum  var.  montanum,  but  were 
subsequently  identified  as  L.  montanum 
var.  stellae  in  the  recent  survey  (Welsh 
and  Thome  1992). 

The  Service  and  Bureau  of  Land 
Management  conducted  a  survey  during 
the  spring  of  1993.  This  joint  survey 
confirmed  the  additional  populations  of 
Lepidium  montanum  var.  stellae  found 
by  Welsh  and  Thome  (1992).  and 
additional  data  and  estimates  were 
obtained  (Armstrong  and  England  1993). 
The  range  of  L  montanum  var.  stellae 
was  found  to  extend  about  100  km  (60 
mi)  in  an  area  of  central  Kane  County, 
Utah.  Plants  were  common,  but 
discontimiously  distributed  on  highly 
gypsiferous  soils  of  the  Carmel  and 
Moenkopi  formations.  Its  population 
size  was  estimated  to  be  in  excess  of 
100,000  individuals  (Armstrong  and 
England  1993). 

Finding  and  Withdrawal 

Recent  rare  plant  surveys  have  ^lown 
a  much  larger  population  size  and 
distribution  for  Lepidium  montanum 
var.  stellae  (Welsh  and  Thome  1992).  In 
addition  to  the  population  in  the 
Kodachrome  Basin,  it  occurs  on  the 
Skutumpah  Bench  and  in  the  Johnson 
Wash  drainage;  all  in  Kane  County, 
Utah.  The  known  population  size  of  L 
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If 


montanum  var.  stellae  has  been 
increased  by  a  hundredfold,  from  1,000 
to  over  100,000  plants,  and  its  known 
range  of  100  km  (60  mi)  greatly  exceeds 
the  range  described  in  the  previous 
distributional  information  used  by  the 
Service  in  its  proposed  rule  (Welsh  and 
Thome  1992;  Armstrong  and  England 
993). 

The  Service  previously  determined 
that  potential  mineral  development  and 
recreational  activity  posed  a  threat  to  L. 
wontanum  var.  stellae  populations. 
Although  some  threat  still  exists  to 
individual  plants  of  this  s|}ecies,  the 
number  and  size  of  the  populations  and 
their  extensive  range  provides 
insulation  from  such  threats. 

The  Service  has  reviewed  the  status  of 
L  montanum  var.  stellae  relative  to  the 
five  factors  in  section  4(a)  of  the  Act  and 
has  determined  that  it  is  not  likely  to 
become  either  endangered  or  threatened 
throughout  all  or  a  significant  portion  of 
its  range  in  the  foreseeable  future,  and 
it  does  not  qualify  for  protection  under 
the  Act.  Therefore,  in  compliance  with 
section  4(b)(6)(B)(ii)  of  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended, 
the  Service  finds  that  there  is  not 
sufficient  evidence  to  justify  the 
proposed  listing  action  and  withdraws 
its  proposed  rule  of  November  3, 1992 
(57  FR  49671),  to  list  Lepidium 
montanum  var.  stellae  as  an  endangered 
species.  As  a  result  of  this 
determination,  the  Service  will  remove 
this  species  from  category  1  in  the  next 
plant  notice  of  review  and  place  it  in 
category  3C  indicating  that  it  has  proved 
to  be  more  abundant  than  previously 
believed. 
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50  CFR  Part  17 
RIN  1018-AC09 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposal  To  Determine  the 
Plant  Pedlocactus  Wlnklerl  (Winkler 
Cactus)  To  Be  an  Endangered  Species 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

summary:  The  Fish  and  Wildlife  Service 
(Service)  proposes  to  det^mine 
Pediocactus  winkleri  (Winkler  cactus) 
an  endangered  species.  P.  winkleri  is 
endemic  to  a  specific  soil  type  in  lower 
elevations  of  the  Fremont  River  and 
Muddy  Creek  drainages  of  south-central 
Utah.  Six  populations  of  P.  winkleri 
cactus  are  known.  These  populations 
total  about  3,500  plants  that  grow  on 
about  80  hectares  (200  acres)  of  habitat. 
P.  winkleri  is  threatened  by  plant 
collecting  and  by  habitat  disturbances 
due  to  mining,  recreation,  and  livestock. 
Listing  P.  winkleri  as  an  endangered 
species  would  provide  protection  under 
the  authority  of  the  Endangered  Species 
Act  of  1973,  as  amended. 
DATES:  Comments  from  interested 
parties  must  be  received  by  December  6, 
1993.  Public  hearing  requests  must  be 
received  by  November  22, 1993. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  2060  Administration 
Building,  1745  West  1700  South.  SaU 
Lake  City,  Utah  84104.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT:  John 

L.  England  (see  ADDRESSES  section 
above) at (801)  975-3630. 

SUPPLEMENTARY  MFORMATION: 

Background 

Pediocactus  winkleri  Heil  (Winkler 
cactus)  was  discovered  by  Agnes 
Winkler  in  the  early  1960's.  It  was  first 


described  in  the  scientific  literature  by 
Dr.  Kenneth  Heil  from  specimens  he 
collected  in  the  vicinity  of  Notom,  Utah, 
during  1977  and  1978  (Heil  1979). 
Pediocactus  includes  P.  winkleri  and 
seven  other  species  (Arp  1972;  Heil  et 
al.  1981;  Benson  1982).  These  extant 
species  of  Pediocactus  appear  to  be 
relics  of  a  larger  and  more  widespread 
genus  whose  distribution  may  have 
been  fractured  by  climatic  changes 
(Benson  1982). 

P.  winkleri  is  a  small  globose  cactus 
with  stems  2.5  to  6.4  cm  (1  to  2.5  in) 
long,  and  up  to  5.1  cm  (2  in)  in 
diameter.  It  has  spine  clusters  of  9  to  11 
small  radial  spines  with  fine,  woolly 
hairs  at  the  base.  The  peach  or  pink 
colored  flowers  of  P.  winkleri  are  um 
shaped,  1.8  to  2.5  cm  (0.7  to  1  in)  long 
and  1.8  to  3.8  cm  (0.7  to  1.5  in)  in 
diameter.  The  fruit  is  barrel  shaped  with 
shiny  black  seeds  (Heil  1979;  Heil  et  al. 
1981;  Welsh  etal  1987). 

P.  winkleri  occurs  in  six  populations 
that  total  about  3,500  plants  (Heil  1984; 
Neese  1987;  Kass  1990;  US  Fish  and 
Wildlife  Service  1990).  P.  winkleri  is  a 
plant  of  Atriplex  (saltbush)-dominated 
desert  shrub  communities,  and  it 
usually  grows  on  the  tops  and  sides  of 
rocky  alkaline  hills  or  benches  (Heil 
1984).  It  grows  in  soils  that  have  a  silt 
or  clay  component  and  that  are 
primarily  derived  from  the  Dakota 
geologic  formation  (Neese  1987). 

The  range  of  P.  winkleri  forms  a 
narrow  arc  which  extends  from  Notom 
in  central  Wayne  County  to  Hartnet 
Draw  in  southwestern  Emery  County, 
Utah.  The  range  of  the  plant  extends  for 
about  48  km  (30  mi),  but  Service 
biologists  estimate  that  the  actual  area 
occupied  by  the  plant  is  about  80 
hectares  (200  acres).  About  500  plants 
grow  on  Capitol  Reef  National  Park 
(Park),  but  the  remainder  grow  on  lands 
managed  by  the  Bureau  of  Land 
Management  (BLM)  that  lie  just  east  of 
the  Park. 

The  range  of  P.  winkleri  approaches 
populations  of  the  listed  endangered 
cactus  P.  despainii  (San  Rafael  cactus). 
P.  despainii  and  P.  winkleri  are 
presently  classified  as  separate  species, 
but  phylogenetically,  these  two  plants 
may  be  closely  related.  It  is  possible  that 
future  taxonomic  revisions  of 
Pediocactus  may  classify  both  plants  as 
subspecies  of  P.  winkleri,  the  first  of  the 
two  species  to  be  described  in  the 
scientific  literature  (Heil  1979;  Welsh 
and  Goodrich  1980).  However,  attempts 
to  artificially  hybridize  the  two  species 
in  domestic  gardens  have  not  been 
successful  (Kenneth  Heil,  San  Juan 
College,  New  Mexico,  pers.  comm., 
1993),  suggesting  that  the  present 
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taxonomic  classiRcation  of  this  species 
is  acxurate. 

In  this  pn>po9ed  listing  action,  the 
Service  recognizes  P.  winkJeri  as  a 
species  distinct  from  P.  despainii.  If 
these  species  are  later  recognized  as 
subspecies,  their  designation  as 
endangered  species  will  remain  valid 
because  section  3(15)  of  the  Endangered 
Species  Act  (Act),  as  amended  (16 
U.S.C  1531  et  seq.),  permits  the  listing 
of  subspecies. 

Federal  Government  actions  relating 
to  this  species  began  with  section  12  of 
the  EndangOTed  Species  Act  of  1973 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  endangered, 
threatened,  or  extinct.  This  report. 
House  Document  No.  94-51,  was 
presented  to  Congress  on  January  9. 
1975.  On  July  1. 1975,  the  Service 
published  a  notice  in  the  Federal 
Register  (40  FR  27823)  formally 
accepting  the  report  as  a  petition  under 
section  4(c)(2)  of  the  Act  (now  section 
4(b)(3))  and  acknowledging  its  intention 
to  review  the  taxa  for  possible  listing. 

P.  winkleri  was  not  mcludecl  in  the 
1975  notice,  but  it  was  included  as  a 
new  candidate  in  a  notice  published  in 
the  Federal  Register  of  December  15. 
1980  (45  FR  82480).  P.  winkJeri  was 
included  as  a  category  1  species,  i.e.,  it 
was  considered  a  species  for  which  the 
Service  had  substantial  information  on 
its  biological  vulnerability  and  threats  to 
its  existence  to  support  a  proposal  to  list 
it  as  an  endangered  or  threatened 
species. 

Section  4(b)(3)(B)  of  the  1982 
amendments  to  the  Act  required  the 
Secretary  of  the  Interior  to  make  a 
finding  within  1  year  of  receiving  a 
listing  petition  as  to  whether  the  listing 
is  warranted,  warranted  but  precluded 
by  other  pending  proposals  of  higher 
priority,  or  not  warranted.  In  the  case  of 
a  "warranted  but  precluded"  finding, 
another  finding  is  required  each  year 
thereafter  until  the  petitioned  taxa  are 
either  proposed  for  listing  or  a  final  "not 
warranted"  finding  is  made. 

Section  2(b)(1)  oT  the  1982 
amendments  further  required  th^t  all 
petitions  pending  as  of  October  13. 
1982,  be  treated  as  having  been  newly 
submitted  on  that  date.  To  facilitate 
making  the  necessary  annual 
"warranted  but  precluded"  findings  on 
several  thousand  plant  taxa,  the  Service 
made  an  administrative  decision  to  treat 
all  the  plant  candidates  in  category  1 
and  category  2  at  that  time  as  if  thdr 
listings  had  been  petitioned  on  October 
13, 1982.  This  included  species  such  as 
P.  winkleri  which  were  included^s 
candidates  in  the  1980  notice  orreview 
but  which  were  never  the  subpdhof  a 


petition.  As  a  result  of  the 
administrative  decision  to  treat  these 
species  as  petitioned,  P.  winkleri  was 
included  in  annual  warranted  but 
precluded  petition  findings,  the  first 
published  on  October  13, 1983.  and 
then  in  each  successive  year  thereafter. 

In  a  1983  supplemental  notice  (48  FR 
53640),  the  Service  changed  the  status 
of  P.  winkleri  from  category  1  to 
category  2  as  a  result  of  a  careful  review 
of  status  information.  Category  2 
comprises  taxa  for  which  the  Service 
has  information  indicating  the 
appropriateness  of  a  proposal  to  list  the 
taxa  as  endangered  or  threatened,  but 
for  which  more  substantial  data  are 
needed  on  biological  vulnerability  and 
threats. 

On  September  27. 1985.  the  Service 
published  a  notice  of  review  (50  FR 
39526)  replacing  the  1980  notice  and  its 
1983  supplement.  This  notice  of  review 
included  P.  winkleri  as  a  category  1 
species,  a  change  resulting  from  a  status 
survey  for  P.  winkleri  (Heil  1984)  which 
documented  vulnerability  and  threats  to 
this  species.  The  Service  published  its 
last  notice  of  review  on  February  21. 
1990  (55  FR  6184).  which  included  P. 
winkleri  as  a  category  1  species. 

Snmmaiy  of  Factors  Affecting  the 
Species 

Section  4(aKl)  of  the  Act  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  fectors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  P.  winkleri  Heil  (Winkler 
cactus)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  Its  Habitat  or  Bange 

The  small,  restricted  populations  of  P. 
winkleri  make  it  highly  vulnerable  to 
human-caused  environmental 
"^iisturbances.  Although  the  exact  size  of 
historical  range  of  this  species  is 
unknown,  its  known  habitat  has  been 
adversely  affected  by  off-road  vehicles 
and  trampling  by  livestock  (Heil  1984. 
1987;  Neese  1987;  Bruce  MacBryde.  U^. 
Fish  and  Wildlife  Service,  pers.  comm.. 
1990).  The  plant  shrinks  into  the  ground 
during  portions  of  the  year,  and  this 
shrinking  affords  it  some  protection 
from  light  trampling  by  humans  and 
soft-wheeled  vehicles.  However,  the 
plant  forms  buds  at  ground  level  in 
autumn  that  persist  over  the  winter  and 
become  flowers  the  following  spring 
(Heil  et  al.  1981).  These  flowering  iHids 


are  very  vulnerable  to  surface 
disturbance,  and  if  damaged, 
reproductive  capacity  of  the  plant  is  lost 
Of  diminished. 

One  of  the  larger  papulations  of  P. 
winkleri  is  located  on  sparsely  vegetated 
slopes  of  the  oystershell  reef  near 
Notom,  Utah,  an  area  used  as  an  off-road 
vehicle  recreation  area.  Off-road  vehicle 
use  and  livestock  trampling  has 
destroyed  plants  in  this  population  and 
has  had  negative  impacts  on  its  habitat 
within  the  Park  (Heil  1984.  Heil  1987. 
Neese  1987).  The  remaining  habitat  of  P. 
winkleri  outside  of  the  Park  also  is 
ex{>eriencing  impacts  from  off-road 
vehicle  activity. 

Livestock  trampling  has  affected  all 
the  P.  winkleri  populations  in  and  near 
the  Park  (the  Parte  is  not  closed  to 
livestock  grazing).  Human  foot  traffic 
and  vehicular  traffic  off  established 
roadways  within  the  Park  also  is 
affecting  the  P.  winkleri  population 
there  (Heil  1987). 

P.  winkleri  habitat  may  contain 
uranium  ore  and  gypsum  deposits. 
Surface  disturbance  by  annual 
assessment  work  on  mineral  claims  for 
uranium,  gypsum,  and  other  minerals 
has  the  potential  for  adversely 
impacting  this  species  and  its  habitat.  In 
addition,  mineral  extraction  poses  a 
great  threat  to  the  plant  in  some  areas. 

B.  Overutilization  for  Commercial. 
Recreational.  Scientific,  or  Educational 
Purposes 

P.  winkleri  is  an  attractive  small 
cactus,  especially  when  it  is  in  flower. 
It  is  sought  by  collectors,  and  it  has  been 
commercially  exploited  for  horticultural 
purposes.  In  the  Notom  area,  it  is 
estimated  that  about  80  percent  of  the 
plants  have  been  taken  by  plant 
collectora  in  the  last  10  years. 

C&ctus  collectors  are  very  active  in  the 
Colorado  Plateau,  and  they  often  go 
from  the  habitat  of  one  species  of 
Pediocactus  to  the  next  so  they  can 
collect  a  complete  set  (Heil,  pers. 
comm.,  1992;  McBryde.  pers.  comm., 
1992). 

C.  Disease  or  Predation 

The  effect  of  livestock  grazing  on  P. 
winkleri  is  imknown.  Because  of  its 
small  size  and  the  shortness  of  its 
spines,  this  species  of  cactus  is  less 
protected  from  animals  than  other, 
spinier  cactus  species.  The  effects  of 
livestock  grazing  on  desert  vegetation 
may  produce  indirect  impacts  on  P. 
winkleri  populations.  This  species  is 
susceptible  to  infestations  of  beetle 
larvae  (Service  1990). 
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D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

No  Federal  or  State  laws  or 
regulations  directly  protect  P.  winkhri 
or  its  habitat.  This  plant  is  found 
scattered  over  desolate  country,  and  this 
makes  protecting  it  from  collectors  very 
difficult,  even  in  the  Park.  Livestock 
grazing  continues  in  the  Park  and  in 
other  areas  with  a  resultant  continued 
loss  of  plants. 

The  species  is  listed  in  Appendix  1  of 
The  Convention  of  Intematiooal  Trade 
in  Endangered  Species  of  Wild  Feuiui 
and  Flora  (CITES).  CITES  import 
permits  and  export  {wrmits  are  required 
for  international  trade  in  Appendix  I 
species  and  permits  generally  are  not 
allowed  for  primarily  commercial 
shipments. 

£.  Other  Natural  or  Manmade  Factoa 
Affecting  Its  Continued  Bxiatsnce 

The  very  low  population  sfza  and 
restricted  habitat  of  P.  vrinkhrt  wtkm 
the  species  vulnerable  to  I 
disturbances  to  its  habitat 
disturbances  also  can  exaosiiMto 
catastrophic  climatic  distuibanoas  to  the 
plant.  It  is  not  known  if  its  populations 
are  at  levels  which  would  ensure  their 
continued  long-term  existence. 
However,  its  numbers  are  sufficiently 
small  that  future  losses  may  soon  result 
in  loss  of  population  viability. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  P.  winkleri  as 
an  endangered  species.  In  making  this 
determination,  the  Service  has  decided 
that  listing  this  species  as  endangered 
would  be  more  appropriate  than  listing 
this  species  as  threatened  because  P. 
winkleri  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range.  With  less  than  3,500  knovtm 
plants  in  6  known  locations,  further 
taking  by  plant  collectors  could 
significantly  lower  its  numbers.  Surface 
distiirfoances  are  impacting  the 
ecosystem  in  which  the  species  occurs 
and  are  likely  to  increase  in  the  futiue, 
especially  recreational  off-road  vehicle 
use.  The  plant  is  very  rare,  and  only 
about  500  plants  occur  within  the  Park, 
where  it  is  subject  to  general  collecting 
prohibition.  For  the  reasons  given 
below,  it  would  not  be  prudent  to 
propose  critical  habitat. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that  to  the  maximum 
extent  prudent  and  determinable,  the 


Secretary  of  the  Interior  propose  critical 
habitat  at  the  time  a  species  is  int^Kised 
to  be  endangered  or  threatened.  The 
Service  finds  that  designation  of  critical 
habitat  is  not  prudent  for  P.  winkleri. 
As  noted  in  Factor  B.  "Summary  of 
Factors  Affecting  the  Spedes".  P. 
winkleri  is  thieadmied  by  taking,  an 
activity  only  regulated  by  the  Act  with 
respect  to  endangered  plants  in  cases  of 
removal  and  redud^  to  possession 
from  araas  under  Feifaral  )uitodiction: 
nialicio«is  damaga  or  daatniction  to 
endangarad  plants  on  Fadanl  lands;  and 
ramovai.  rmttng,  M^ng  up,  or 
damaging  or  rtestrojflug  of  andangared 

elants  in  Knowing  vloiatlao  of  any  State 
iw  or  ragulfldon.  incfaidlng  State 
criminal  traspaas  law.  Sodb  provlaiQos 
are  dIfBcnh  to  «QioR».  aid  pi^bUcation 
of  critical  babital  iaariliiiiiMia  and  mapa 
(a  raquiwmam  if  crtttotf  hahttfll  la 
datwminad)  waaidwtkt  f.  wintfari 
mora  vulnaniila  to  takteg  Bid  ^1T!f^^ft 

^•1  nvMnMBH^a^iA  mm^^^A^^i^^    ^^k^^^^&^^^    1* 

wutauanBBi  pranasB.  TofaNSva.  n 
%rould  not  ba  ptvdaol  to  < 
critical  hdbttat  lor  P.  wteUM. 


All  approprtata  [ 
notifiaa  of  tna  i^^^^ttfm  end  importanoe 
of  protecting  habitat  of  this  spades. 
Protectian  of  P.  winkleri  habitat  %irill  be 
addraaaad  throu^  the  recovery  process 
and  through  Sectian  7(a)  of  the  Act.  as 
amended,  vrhich  requires  Federal 
Agencies  to  evaluate  their  actions  with 
resped  to  any  spedes  that  is  proposed 
or  Usted  as  endangered  or  threatened.    ' 

Available  Cons^vtfioo  MeainraB 

Conservation  measures  provided  to 
spedes  listed  as  eiulangaied  or 
threatened  under  the  Act  indude 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  pradicea. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agendes, 
groups,  and  individuals.  The  Ad 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  spedes.  The  protection 
required  of  Federal  Agendes  and  the 
prohibitions  against  certain  activities 
involving  listed  plants  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Ad,  as  amended, 
requires  Federal  Agencies  to  evaluate 
their  actions  wnth  resped  to  any  spedes 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  resped  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
Agendes  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 


jeopardize  the  continued  existence  of  a 
proposed  spedes  or  result  in 
destruction  or  adverse  modification  of 

f)roposed  critical  habitat.  If  a  spedes  is 
isted  subsequenUy,  section  7(aK2) 
requires  Federal  Agendes  to  insure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  spedes  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  Agency 
must  enter  into  formal  consultation  with 
the  Service. 

Most  of  the  population  of  P.  winkleri 
is  on  Federal  lands  that  are  managed  by 
the  BLM,  with  the  remainder  (» the 
Park,  which  is  managed  by  the  NatioiMl 
Park  Service.  Both  of  these  Federal 
Agendes  would  be  responsible  for 
insuring  that  all  activities  and  actions 
on  lands  they  manage  are  not  likely  to 
jeopardize  the  continued  existence  of  P. 
winkleri. 

The  Ad  and  its  implementing 
regulaticHis  foimd  at  50  CFR  17.61. 
17.62.  and  17.63  set  forth  a  series  of 
general  prohibitions  and  exoepdona  that 
apply  to  all  endangered  plants.  All 
prohibitions  of  section  9(aX2)  of  the  Act, 
implemented  by  50  CFR  17.61,  apply. 
These  prohibitions,  in  part,  nuke  it 
illegal  for  any  person  subjed  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  transport  in  interstate 
or  foreign  commeroa  in  the  course  of  a 
commercial  activity,  aell  or  offw  for  sale 
this  spedes  in  interstate  at  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  the  spedes  from  areas  under 
Federal  furiadiction.  In  addition,  the  Ad 
prohibits  the  malidous  damage  or 
destruction  on  Federal  lands  and  the 
removal,  cutting,  digging  up,  at 
damaging  or  destroying  endangered 
plants  in  knowing  violation  of  any  State 
law  or  regidation.  including  State 
criminal  trespass  law.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agendes. 
The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  endangered  spedes 
under  certain  drcumstances. 

Because  of  horticultural  interest  in  P. 
winkleri,  trade  permits  may  be  sought 
but  few,  if  any,  trade  permits  for  pknts 
of  wild  origin  would  ever  be  issued. 
Plants  of  cultivated  origin  are  available 
and  permits  may,  under  certain 
circumstances,  be  issued  for  trade  in 
those.  Requests  for  copies  of  the 
regulations  on  listed  plants  and 
inquiries  regarding  prohibitions  and 
permits  may  be  addressed  to  the  Office 
of  Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  4401  N.  Fairfax  Drive. 
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room  432,  Arlington,  Virginia  22203, 
telephone  (703)  358-2104. 

On  July  29, 1983,  P.  winkleri  was 
included  in  Appendix  I  of  CITES.  The 
effect  of  this  action  is  that  both  export 
and  import  permits  are  generally 
required  before  international  shipment 
of  this  species  may  occur.  Such 
shipment  is  strictly  regulated  by  CITES 
party  nations  to  prevent  effects  that  may 
be  detrimental  to  the  species'  survival. 
Generally,  the  import  or  export  cannot 
be  allowed  if  it  is  for  primarily 
commercial  purposes.  If  plants  are 
certiTied  as  artificially  propagated, 
however,  international  shipment 
requires  only  export  documents  under 
CITES,  and  commercial  shipments  may 
be  allowed. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible. 

Therefore,  comments  or  suggestions 
regarding  any  aspect  of  this  proposal  are 
hereby  solicited  from  the  public,  other 
governmental  agencies,  the  scientific 
community,  industry,  or  other 
interested  parties.  Comments  are 
particularly  sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  P.  winkleri; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act: 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Final  promulgation  of  the  regulation 
on  this  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 


Service,  and  such  communications  may 
lead  to  a  final  regulation  that  differs 
from  this  proposal. 

The  Act  provides  for  a  public  hearing 
on  this  proposal,  if  requested.  Requests 
must  be  filed  within  45  days  of  the  date 
of  the  proposal.  Such  r^uests  must  be 
mdde  in  writing  and  addressed  to  the  . 
Field  Supervisor,  Fish  and  Wildlife 
Enhancement,  U.S.  Fish  and  Wildlife 
Service,  Salt  Lake  City,  Utah  (see 
ADDRESSES  section  above). 

National  Envirounental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  coimection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act,  as  amended.  A  notice 
outlining  the  Service's  reasons  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25, 1983 
(48  FR  49244). 
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The  primary  author  of  this  proposed 
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(see  ADDRESSES  above). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I.  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  §  17.12(h)  is  amended  by  adding 
the  following,  in  alphabetical  order 
under  Cactaceae,  to  the  List  of 
Endangered  and  Threatened  Plants  to 
read  as  follows: 

S  17.12    Endangered  and  threatened  plants. 

***** 

(h)  •  *  ' 


Species 


Sctemific  name 


Common  name 


Historic  range 


Status       When  listed 


Critical  habi- 
tat 


Special 
rules 


Cactaceae — Cactus  family: 

*  •  •  * 

Pedkxactus  nwnWeo" Winkler  cactus U.SA.  (UT) 


NA 


MA 
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Dated:  September  24, 1993. 
Ridurd  N.  Smith, 

Acting  DimcUa.  Fiah  and  Wildlife  Service. 
[FR  Doc.  93-24384  Filed  10-5-93;  8:45  am] 

nUMQ  COM  4»1»-a6-^ 


SO  CFR  Part  17 
RIN  lOIS^COO 

Endangered  and  Thraatanad  WUdlile 
and  Plants;  Public  Hearing  and 
ExtanakHi  of  Putiilc  Comment  Period 
on  Propoaed  Endangered  Status  for 
Four  Plants  and  Threatened  Status  for 
Four  Plants  From  Vernal  Pools  From 
the  Central  Valley  of  CaNfomia 

agency:  Pish  and  Wildlife  Service, 
Interior. 

ACnOM:  Proposed  rule;  notice  of  public 
bearing  and  extension  of  public 
comment  period. 

SUMMARY:  The  U.S.  Fisb  and  Wildlife 
Service  (Service),  pursuant  to  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act),  announces  a  public 
hearing  and  exteasion  of  comment 
period  on  the  proposed  determinaticHi  of 
endangered  status  for  Orcuttia 
inaequalis  (San  Joaqiiin  Valley  Orcutt 
grass),  Orcuttia  piyoso  (hairy  Orcutt 
grass),  Orcuttia  viscida  (Sacramento 
Orcutt  grass),  and  Tuctoria  greenei 
(Green's  tuctoria)  and  threatened  status 
for  CastHleja  campestris  ssp.  succulenta 
(fleshy  owl's-clover),  C/iomoesyce 
hooveri  (Hoover's  spurge),  Neostapfia 
coJusana  (Colusa  grass),  and  Orcuttia 
tenuis  (slender  Orcutt  grass).  During  the 
public  hearing,  the  Service  will  allow 
all  interested  parties  to  present  oral 
testimony  on  the  proposed  rule.  Written 
comments  on  the  proposal  will  be 
accepted  imtil  November  18, 1993. 
DATES:  The  public  hearing  will  be  held 
from  6  to  8  p.m.  on  November  3, 1993, 
in  Sacramento,  California.  The  Service 
will  atxept  written  comments  on  the 
proposed  rule  until  November  18, 1993. 
Any  comments  received  after  the 
closing  date  may  not  be  considered  in 
the  final  dedsion  on  this  proposaL 
ADDRESSES:  The  public  bearing  will  be 
held  at  the  Hyatt  Regency  Hotel,  1209 
"L"  Street,  Sacramento,  California. 
Written  comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Sacramento  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  2800  Cottage 
Way,  room  E-1803,  Sacramento, 
California  95825-1846.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 
FOn  fURTHER  MFORMATION  COKTACT: 


Ken  Fuller  (see  ADDRESSES  section)  or  at 
916-978-4866. 

SUPPLEMENTARY  MFORMATKM*. 

Background 

CastiUeja  campestris  ssp.  succulenta, 
Chamaesyce  hooveri,  Neostapfia 
coiusana,  Orcuttia  inaequalis,  Orcuttia 
pilosa,  Orcuttia  tenuis,  Orcuttia  viscida, 
and  Tuctoria  greenei  are  annual  species 
restricted  to  vernal  pools  and  swales  in 
the  Central  Valley  of  CaUfomia.  These  8 
plants  are  found  sporadically  in  14 
counties.  These  plants  face  ongoing 
threats  from  one  or  more  of  the 
following:  commercial,  residential  or 
agricultural  development,  flood  control 
projects,  hydrological  changes  in  vernal 
pool  and  swale  habitat,  overgrazing, 
competition  from  nonnative  weeds, 
landfill  projects,  road  developments, 
and  inadequate  regulatory  mechanisms. 
A  proposal  to  list  these  eight  plants  was 
published  in  the  Federal  Re^bter  on 
August  5, 1993  (58  FR  41700). 

SectiOT  4(b)(5)(E)  of  the  Act  (16  U.S.C 
1531  et  seq.)  requires  that  a  public 
hearing  be  held  if  it  is  requested  within 
45  days  of  the  publication  of  the 
proposed  rule.  In  response  to  the 
proposed  rule,  William  Haxeltine, 
Enviroiunental  Consultant,  Oroville, 
California,  requested  a  public  heering  in 
a  letter  dated  August  16, 1993.  As  a 
result,  the  Service  has  scheduled  a 
public  hearing  on  November  3, 1993, 
bom  6  to  8  p.m.  at  the  Hyatt  Regency 
Hotel,  in  Sacramento,  California.  Parties 
wishing  to  make  statements  for  the 
record  should  bring  a  copy  of  their 
statements  to  the  hearing.  Oral 
statements  may  be  limited  in  length,  if 
the  number  of  parties  present  at  the 
hearing  necessitates  such  a  limitation. 
There  are  no  limits  to  the  length  of 
written  comments  or  materials 
presented  at  the  hearing  or  mailed  to  the 
Service.  Written  comments  carry  the 
same  weight  as  oral  conunents.  The 
comment  pwriod  doses  on  November 
18, 1993.  Written  comments  should  be 
submitted  to  the  Service  in  the 
ADDRESSES  section. 

Author 

The  primary  author  of  this  notice  is 
Ken  Fuller  (see  ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Spedes  Act  of  1973  (16 
U.S.C.  1361-1407;  16  U.S.C.  1531- 
1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat  3500,  unless  otherwise 
noted). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  spedes. 
Exports,  Imports,  Reporting  and 


recordkeeping  requirements,  and 
Transportation. 

Dated:  September  28, 1993. 
WilUam  E.  Martin. 

Acting  Begional  Director. 

(FR  Doc  93-24499  Filed  10-5-93: 8:45  am] 

MLUNQ  COM  4»1«-a-H 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Pan  641 

[Docket  No.  93094-3240;  10  OaOSaSA] 

RIN064S-AE58 

Reef  Flah  Fishery  Of  the  QuH  Of  Mexico 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  FVoposed  rule. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  Amendment  5  to  the 
Fishery  Management  Plan  for  the  Reef 
Fish  Resources  of  the  Gulf  of  Mexico 
(FMP).  Amendment  5  would  impose  a 
3-year  moratorium  on  additional 
participants  in  the  Gulf  of  Mexico  reef 
fish  fishery  who  may  use  fish  traps; 
require  each  fish  trap  or  string  of  traps 
to  be  marked  with  a  floating  buoy; 
require  that  fish  traps  be  returned  to 
port  at  the  completion  of  the  tending 
vessel's  trip;  increase  the  minimum 
allowable  size  of  red  snapper,  currently 
13  inches  (33.0  centimeters  (cm)),  in 
one-inch  increments  every  other  yeer 
commencing  January  1, 1994,  until  the 
minimum  allowable  size  is  16  inches 
(40.6  cm),  effective  January  1, 1998; 
require  all  finfish,  other  than  bait  and 
oceanic  migratory  spedes,  pK>ssess8d  in 
the  exclusive  economic  zone  (EEZ)  to  be 
maintained  with  head  and  fins  intad 
through  landing;  dose  Riley's  Hump, 
southwest  of  Dry  Tortugas,  Florida,  to 
all  fishing  during  May  and  Jime  each 
year;  create  spedal  management  zones 
(SMZs)  in  the  EEZ  off  Alabama  in  which 
fishing  for  reef  fish  would  be  limited  to 
hook-and-line  gear  having  no  more  than 
three  hooks  per  line  and  spearfishing 
gear;  and  add  the  establishment  or 
modification  of  SMZs,  and  the  gear 
allowed  in  eech,  to  the  management 
measurfes  that  may  be  adjusted  via  a 
framework  procedure. 

In  addition,  NMFS  proposes  to  amend 
the  regulations  to  add  the  boundary 
between  the  Gulf  of  Mexico  FF:7.  and  the 
Atlantic  Ocean  EEZ;  remove  the 
procedures  for  obtaining  permits  by 
persons  fishing  from  strudures;  cl^fy 
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the  provisions  relating  to  endorsements 
on  permits;  remove  the  specific  data  to 
be  submitted  on  written  reports; 
prohibit  the  attempted  purchase,  barter, 
trade,  or  sale  of  reef  fish  caught  under 
the  bag  limits;  add  two  general 
prohibitions  that  are  necessary  for 
effective  enforcement;  clarify  an 
exception  to  the  requirement  for  fish  to 
be  maintained  with  head  and  fins  intact 
when  such  reef  fish  arri^ld  on  board 
the  harvesting  vessel  Ipr  consumption  at 
sea;  remove  unnecessary  language 
regarding  the  conditions  for  possessing 
more  than  one  day's  b^g  limit;  clarify 
that  the  bag  limits  forreef  fish  may 
apply  not  only  aboard  a  vessel  that 
fishes  in  the  EEZ,  but  also  aboard  a 
fishing  vessel  that  possesses  reef  fish  in 
the  EEZ;  and  otherwise  correct  and 
clarify  the  regulations  and  conform 
them  to  current  usage.  The  intended 
effects  of  this  rule  are  to  reduce  fishing 
mortality  of  the  reef  fish  resources  so 
that  they  may  be  protected  and  rebuilt, 
to  enhance  enforceability  of  the 
regulations,  and  to  otherwise  clarify  the 
regulations. 

DATES:  Written  comments  must  be 
received  on  or  before  November  15, 
1993. 

ADDRESSES:  Comments  on  the  proposed 
rule  should  be  sent  to  Robert  Sadler, 
Southeast  Region,  National  Marine 
Fisheries  Service,  9450  Koger 
Boulevard,  St.  Petersburg.  FL  33702. 

Requests  for  copies  of  Amendment  5, 
which  includes  a  supplemental 
environmental  impact  statement/ 
regulatory  impact  review/initial 
regulatory  fiexibility  analysis  (SEIS/RIR/ 
IRFA)  on  this  action,  and  for  copies  of 
a  minority  report  submitted  by  four 
members  of  the  Gulf  of  Mexico  Fishery 
Management  Council  (Council),  should 
be  sent  to  the  Gulf  of  Mexico  Fishery 
Management  Council,  5401  West 
Kennedy  Boulevard,  suite  331,  Tampa, 
FL  33609. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Sadler,  813-893-3161. 
SUPPLEMENTARY  INFORMATION:  The  reef 
fish  fishery  of  the  Gulf  of  Mexico  is 
managed  under  the  FMP.  The  FMP  was 
prepared  by  the  Council  and  is 
implemented  through  regulations  at  50 
CFR  part  641  imder  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 

Management  Measures  in  Amendment 
5 

Moratorium  on  Fish  Trapping 

The  use  of  fish  traps  in  the  Gulf  of 
Mexico  may  be  expanding,  in  terms  of 
number  of  participants  and  geographical 
range,  with  little  or  no  data  available  to 
assess  catch  composition  or  ecological 


effects  of  trap  deployment.  Although  the 
number  of  reef  fish  vessels  is 
temporarily  capped  by  the  current 
moratorium  on  new  permits  in  the 
fishery.  Amendment  5  proposes  to 
freeze  participation  in  the  fish  trap  part 
of  the  nshery  at  current  levels  and 

Earticipants  until  the  Council  obtains 
etter  information  on  the  trap  fishery's 
ecological  impacts. 

Amendment  S  proposes  that  a  fish 
trap  endorsement  on  a  reef  fish  permit 
not  be  issued  or  renewed  unless  the 
vessel  for  which  the  endorsement  is 
requested  and  its  current  owner  have  a 
record  of  the  landing  of  reef  fish  from 
fish  traps  in  the  EEZ  of  the  Gulf  of 
Mexico  during  1991  or  1992,  as  reported 
on  fishing  vessel  logbooks  received  by 
the  Science  and  Research  Director  on  or 
before  November  19, 1992.  NMFS' 
permit  data  indicate  that  of  the 
approximately  283  vessels  that  hold 
permits  that  authorize  the  use  of  fish 
traps,  approximately  128  had  reported 
landings  of  reef  fish  from  fish  traps 
before  the  cutoff  date,  and  therefore 
would  be  able  to  continue  to  fish  traps 
if  Amendment  5  is  implemented.  Fish 
trap  endorsements  would  not  be 
transferable  upon  sale  of  the  permitted 
vessel,  but  an  owner  could  transfer  an 
endorsement  to  another  vessel  owned 
by  the  same  entity. 

Buoys  on  Fish  Traps 

Currently,  fish  traps  may  be  marked 
by  a  buoy  that  is  submerged  until 
automatically  released  with  a  timed 
pop-up  device.  The  use  of  such  devices 
maiies  it  difficult  to  enforce  the 
prohibition  on  use  of  fish  traps  in  the 
stressed  area.  Amendment  5  would 
require  a  surface  buoy  for  each  trap,  or 
each  end  of  a  string  of  traps,  thus  . 
enhancing  enforcement  and  surveys  of 
fish  trapping  effort. 

Tending  Traps 

Currently,  the  construction 
requirements  for  fish  traps  and  the 
limitation  of  100  traps  per  vessel  are 
difficult  to  enforce,  in  part  because  traps 
may  be  left  at  sea  between  trips.  In 
addition,  leaving  traps  at  sea  between 
trips  contributes  to  lost  traps  and  "ghost 
fishing"  of  such  traps.  To  address  these 
problems.  Amendment  5  would  require 
that  all  traps  be  returned  to  port  on 
completion  of  each  trip. 

Increase  Red  Snapper  Minimum  Size 
Limit 

Red  snapper  are  currently  overfished 
and  are  under  a  rebuilding  program.  To 
assist  in  the  rebuilding  program  and  to 
increase  the  yield  per  recruit. 
Amendment  5  proposes  incremental 
increases  in  the  minimum  allowable 


size  limit  for  red  snapper,  commencing 
January  1, 1994.  At  that  time,  the 
current  minimimi  size  limit  of  13  inches 
(33.0  cm),  total  length,  would  be  ' 
increased  to  14  inches  (35.6  cm).  On 
January  1. 1996,  the  minimum  size  limit 
would  be  increased  to  15  inches  (38.1 
cm),  and  on  January  1, 1998,  it  would 
be  increased  to  16  inches  (40.6  cm). 

The  three-step  incremental  schedule 
for  increasing  the  minimum  size  limits 
would  provide  advance  notice  for 
planning  purposes  and  would  minimize 
adverse  socioeconomic  impacts  to  the 
commercial  and  recreational  fishing 
sectors.  There  were  relatively  strong 
year  classes  of  red  snapper  in  1989  and 
1990.  Fish  in  both  of  these  year  classes 
will  be  above  the  increased  minimum 
allowable  size  limits  proposed  in 
Amendment  5.  Accoitiingly,  the 
proposed  increases  are  not  likely  to 
prevent  harvest  of  total  allowable 
catches  in  1994  and  succeeding  years. 

Head  and  Fins  Intact 

Minimum  size  limits  are  in  effect  for 
certain  species  of  reef  fish.  Minimum 
size  limits  are  in  terms  of  total  length, 
except  for  amberjack,  which  is  in  terms 
of  fork  length.  In  either  case,  head  and 
caudal  fin  must  be  attached  in  order  to 
determine  compliance  with  the 
minimum  size  limits.  Accordingly,  the 
regulations  require  that  a  reef  fish  for 
which  there  is  a  minimum  size  limit 
must  be  maintained  through  landing 
with  head  and  fins  intact. 

The  head  and  fins  are  being  removed 
from  some  reef  fish  that  are  subject  to 
minimum  size  limits,  and  such  reef  fish 
are  being  mixed  with  other  finfish  for 
which  there  are  no  size  limits.  Since 
species  identification  is  difficult  when 
head  and  fins  have  been  removed, 
enforcement  of  the  minimum  size  limits 
is  adversely  affected  and  quota 
monitoring  may  be  adversely  affected. 

Amendment  5  would  require  that  all 
finfish  possessed  in  the  EEZ,  and  all 
finfish  taken  from  the  EEZ,  be 
maintained  with  head  and  fins  intact 
through  landing.  Thus,  species  subject 
to  a  minimum  size  limit  may  be 
ascertained  and  length  measurements 
taken  when  appropriate.  Amendment  5 
proposes  exceptions  for  the  oceanic 
migratory  species,  namely,  billfish, 
shark,  swordfish,  and  tuna  species,  all 
of  which  are  regulated  by  NMFS,  and 
for  bait.  However,  the  regulations  at  50 
CFR  644.21(c)  require  that  billfish,  that 
is,  sailfish,  white  marlin,  blue  marlin, 
and  longbill  spearfish,  must  have  head, 
fins,  and  bill  intact  through  landing. 
Accordingly,  in  this  proposed  rule,  only 
shark,  swordfish,  tuna  species,  and  bait 
are  excepted  from  the  requirement  that 
all  finfish  must  be  maintained  with 


head  and  fins  intact  through  landing. 
Shark,  swordfish,  and  tuna  species  are 
readily  distinguishable,  and  most 
commercial  bait  is  in  strips  or  pieces. 
Thus,  these  specific  exceptions  are  not 
expected  to  cause  problems  ascertaining 
the  species  subject  to  minimum  size 
limits. 

Mutton  Snapper  Spawning  Aggregation 
Closure 

Schools  of  medium-sized  mutton 
snapper  aggregate  for  spawning  in 
Riley's  Hump,  an  area  in  the  Gulf  of 
Mexico  E£Z  approximately  60  miles 
west  of  Key  West,  Florida.  The  peak 
spawning  months  are  May  and  June.  In 
that  area  during  spawning,  the  species 
is  especially  vulnerable  to  harvest. 
Targeting  mutton  snapper  in  other  areas 
during  their  spawning  aggregations  is 
believed  to  have  led  to  a  decline  in 
abundance  of  mutton  snapper  in  those 
areas. 

In  response,  the  Gulf  Council  is 
proposing  a  closure  of  the  Riley's  Hump 
mutton  snapper  aggregation  area  during 
May  and  June  of  each  year.  Closure  of 
spawning  aggregation  areas  has  been 
effective  in  managing  other  Rsheries.  It 
has  been  implemented  in  the  reef  fish 
fishery  off  Puerto  Rico  and  the  U.S. 
Virgin  Islands. 

Special  Management  Zones  (SMZs)  oCT 
Alabama 

The  Alabama  Department  of 
Conservation  and  Natural  Resources  has 
a  Corps  of  Engineers  permit  for  three 
offshore  tracts  located  in  the  EEZ 
generally  southeast  of  the  mouth  of 
Mobile  Bay.  Under  the  permit,  low 
profile,  unmariied  artificial  reefs  (ARs) 
may  be  constructed  within  the  tract. 
Recreational  fishermen,  charter  vessel 
fishermen,  and  a  few  full-time 
commercial  fi^shermen  have  established 
a  total  of  more  than  5,000  individual 
ARs  in  the  tracts.  Sixty  to  70  percent  of 
the  ARs  have  been  constructed  by 
persons  in  the  charter  vessel  or 
headboat  business.  In  addition,  the  State 
has  established  ARs  consisting  of  liberty 
ships,  barges,  bridge  rubble,  and  toppled 
oil  platforms.  The  tracts  total 
approximately  820  square  miles  (2124 
square  kilometers  (km)),  composed  of 
Tract  A.  100  square  miles  (259  square 
km),  Tract  B,  360  square  miles  (932 
square  km),  and  Tract  C,  360  square 
miles  (932  square  km). 

Fishing  on  the  ARs  has  traditionally 
been  by  rod  and  reel.  More  recently, 
cobmiercial  bandit  rigs  have  been  used. 
Except  for  the  southern  tip  of  Tract  C, 
the  tracts  are  inside  the  longline  and 
buoy  gear  restricted  area,  so  that  such 

^ar  may  not  be  used  to^sh  for  reef  fish 

ji  almost  all  of  the  tracts. 


During  1992,  when  a  l.OOO-pMJund 
(453.6-kg)  trip  limit  applied  to  the 
commercial  harvest  of  red  snapper, 
numerous  vessels  with  bandit  rigs,  and 
some  with  jigging  rigs,  reportedly 
harvested  red  snapper  from  the  ARs  in 
these  tracts.  Presumably,  these  vessels 
targeted  the  ARs  because  of  their 
proximity  to  ports,  which  allowed  more 
h«quent  trips  during  the  short  period 
that  the  trip  limit  was  in  place.  Red 
snapper  trip  limits  were  utilized  in  1993 
and  will  be  in  effect  in  1994. 

The  Council  determined  that  the  ARs 
cannot  support  a  major  commercial 
effort,  such  as  occurred  in  1992,  but  can 
support  small,  localized  commercial 
effort  by  the  fishermen  who  contributed 
to  the  construction  of  the  ARs.  These 
fishermen  reportedly  carefully  regulate 
their  harvest,  fishing  each  reef  at 
infrequent  intervals  to  conserve  the 
population  and  to  allow  fish  to  grow  to 
larger  sizes. 

Amendment  5  states  that  the  large 
number  of  ARs  in  the  tracts,  where 
natural  reefs  are  virtually  absent,  and 
the  fishing  practices  reportedly  used  on 
the  ARs  by  persons  constructing  and 
fishing  them,  has  resulted  in  a  large 
standing  stock  of  reef  fish  in  the  tracts, 
especially  of  red  snapper.  A  study  of  the 
area  suggests  that  the  ARs  are 
responsible  for  increased  production  of 
red  snapper,  rather  than  mere 
congregation.  Other,  more  general, 
studies  are  inconclusive  as  to 
production  versus  congregation  of  reef 
fish  on  ARs.  The  reported  conservative 
fishing  practices  on  and  increased 
production  of  the  ARs  are  consistent 
with  the  Council's  program  for 
rebuilding  the  stock  of  red  snapper. 

Alabama  requested  that  the  tracts  be 
given  status  as  SMZs,  consistent  with 
the  State's  artificial  reef  program,  with 
gear  restrictions  to  prevent  pulse 
overfishing  under  trip  limits,  i.e., 
unusually  rapid  rate  of  harvest. 
Accordingly,  Amendment  5  proposes 
that  the  tracts  be  designated  as  SM21s  in 
which  fishing  for  reef  fish  is  restricted 
to  hook-and-line  gear  having  no  more 
than  three  hooks  per  line  and 
spearfishing  gear,  considered  to  be  the 
equivalent  of  one  hook.  Amendment  5 
concludes  that  the  proposed  gear 
limitations  in  the  SMZis  would  prevent 
pulse  overfishing  and  would  preserve 
the  ARs  for  the  use  of  the  fishermen  for 
whom  they  were  constructed. 

Amendment  5  also  proposes  to 
modify  the  seaward  boundary  of  the 
longline  and  buoy  gear  restricted  area  so 
that  all  of  Tract  C  is  included  in  the 
restricted  area.  Longline  and  other  gear 
with  more  than  three  hooks  per  line 
would  be  allowed  in  the  SMZs  to  fish 
for  species  other  than  reef  fish,  but 


persons  aboard  vessels  using  such  gear 
would  be  limited  to  incidental  catches 
of  reef  fish  not  exceeding  the  bag  limits 
for  those  reef  fish  for  which  there  are" 
bag  limits  and  to  5  percent  of  all  fish 
aboard  for  other  reef  fish.  Such 
limitations  in  the  SMZs  are  consistent 
with  the  limitations  currently  applicable 
to  the  use  of  longline  or  buoy  gear  in 
other  parts  of  the  longline  and  buoy  gear 
restricted  area. 

The  coordinates  of  the  SMZs 
proposed  in  this  rule  differ  slightly  from 
those  contained  in  Amendment  5.  The 
original  Alabama  AR  tracts  were  created 
in  accordance  with  Corps  of  Engineers 
permits  that  specified  the  tracts  in  terms 
of  loran  readings.  The  conversion  of 
those  loran  readings  to  geographical 
coordinates  has  changed  based  on 
survey  results.  The  coordinates  in  this 
proposed  rule  are  the  original  loran 
readings  as  plotted  on  the  current  chart, 
and  were  determined  by  the  Coast  and 
Geodetic  Survey,  National  Ocean 
Service,  NOAA.  The  coordinates  in  this 
proposed  rule  have  been  coordinated 
with  the  Alabama  Department  of 
Conservation  and  Natural  Resources. 

Framework  Procedure  for  Future  SMZs 

"Amendment  5  proposes  the  following 
framework  regulatory  amendment 
procedure  for  designation  of  future 
SMZs.  The  intent  is  to  provide  an 
abbreviated  process  whereby  SMZs  may 
be  established  on  a  more  timely  basis. 

The  holder  of  a  Corps  of  Engineers 
permit  for  an  AR  or  fish  attraction 
device  (FAD)  may  request  the  Council  to 
designate  the  AR  or  FAD,  and  an 
appropriate  surrounding  area,  as  an 
SMZ  in  which  fishing  gear  is  regulated 
so  as  to  be  compatible  with  the  most 
effective  use  of  the  area.  A  monitoring 
team,  composed  of  members  of  the 
Council  staff,  members  of  the  Fishery 
Operations  Branch,  Southeast  Regional 
Office,  and  the  Southeast  Fisheries 
Science  Center,  NMFS,  and  other 
membera  appointed  by  the  Council, 
would  evaluate  and  report  each  request 
considering  the  following  criteria:  (1) 
Fairness  and  equity  of  proposed  rules; 
(2)  conservation  of  the  resource;  (3) 
avoidance  of  excessive  shares;  (4) 
consistency  with  the  objectives  of  the 
FMP,  the  Magnuson  Act,  and  other 
applicable  law;  (5)  consideration  of  the 
natural  bottom  in  and  surrounding 
potential  SMZs  and  impacts  on 
historical  uses;  (6)  environmental 
impacts  and  cumulative  impacts  on  the 
environment  of  each  SMZ,  after 
consideration  of  the  environmental 
assessment  prepared  by  the  Corps  of 
Engineera  in  issuing  the  permit  for  the 
reef  site. 
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The  Councils  Advisory  Panel  (AP) 
and/or  Scientific  and  Statistical 
Conunittee  (SSC)  would  review  the 
monitoring  team's  report  and  associated 
documents  and  advise  the  Council.  The 
Council  Chairman  could  also  schedule 
one  or  more  public  hearings  near  the 
area  offected. 

After  reviewing  the  monitoring  team's 
re(>ort,  supporting  data,  AP/SSC  advice, 
public  comments,  and  other  relevant 
information,  the  Council  could 
recommend  to  the  Director,  Southeast 
Region.  NMFS  (RD).  that  an  SMZ  with 
appropriate  restrictions  on  fishing  be 
approved.  Such  a  recommendation 
would  be  accompanied  by  all  relevant 
background  data. 

If  the  RD  rejected  the  Council's 
recommendation,  he  would  provide  the 
Council  with  his  reasons  for  rejection.  If 
the  RD  concurred  with  the  Council's 
recommendation,  be  would  draft  and 
forward  an  appropriate  proposed  rule 
for  publication  in  the  Federal  Register. 
A  reasonable  period  for  public 
comment,  consistent  with  the  urgency 
of  the  need  to  implement  the 
management  measures,  would  be 
provided  before  final  action  was  taken. 

Availability  of  Amendment  5 

Additional  background  and  rationale 
for  the  measures  discussed  above  are 
contained  in  Amendment  5,  the 
availability  of  which  was  announced  in 
the  Federal  Register  (58  FR  48502, 
September  16, 1993). 

Conunents  Requested 

While  NMFS  is  inviting  comments  on 
all  of  the  measures  in  Amendment  5, 
comments  are  specifically  invited  on  the 
following  concerns  which  have  been 
raised  regarding  the  proposed  SMZs.  (1) 
What  are  the  effects  of  establishing  areas 
totaling  approximately  820  square  miles 
(2,124  square  km)  in  which  fishing 
under  the  commercial  allocations  for 
reef  fish  would  be  severely  limited?  (2) 
What  are  the  effects  of  the  three  hooks 
per  line  limit  on  recreational  and 
commercial  user  groups?  (3)  What  are 
the  effects  on  the  rebuilding  plan  of 
increasing  the  availability  of  red 
snapper  to  the  recreational  fishery, 
particularly  the  recreational  fishery  off 
Alabama?  (4)  Are  the  proposed  SMZs 
consistent  with  the  criteria  under  the 
proposed  framework  procedure  for 
adding  SMZs  and,  if  not,  should  they  be 
consistent? 

Minority  Report 

A  minority  report  signed  by  four 
Council  members  raised  numerous 
objections  to  most  of  the  management 
measures  in  Amendment  5  based  on 
alleged  unfairness  to  and  negative 


impacts  on  the  commercial  fishery. 
Copies  of  the  minority  report  are 
available  (see  AOORESSES).  The  final  rule 
will  address  the  concerns  of  the 
minority  report  and  respond  to 
comments  on  the  proposed  rule 
received  by  NMFS  during  the  45-day 
public  comment  period. 

Additional  Measures  Propoeed  by 
NMFS 

In  addition  to  the  measures  contained 
in  Amendment  5,  NMFS  proposes  the 
following  changes. 

For  ease  of  reference,  NMFS  proposes 
to  include  in  the  purpose  and  scope 
section  of  the  regulations  (50  CFR  641.1) 
the  boundary  between  the  Gulf  of 
Mexico  EEZ  and  the  Atlantic  Ocean 
EEZ.  Specification  of  the  boimdary  is 
essentially  as  it  is  codified  at  50  Cik 
601.11(c).  In  addition,  that  portion  of 
the  boundary  near  Dry  Tortugas,  and  the 
extent  of  state  waters  aroimd  Dry 
Tortugas,  would  be  added  to  figiires  4 
and  5,  which  show  the  seaward  limits 
of  the  stressed  area  and  of  the  longline 
and  buoy  gear  restricted  area, 
respectively. 

NMFS  has  not  issued  any  permits  for 
fishing  from  structures.  Under  the 
current  moratorium  on  reef  fish  permits, 
and  the  moratorium  on  fish  trap 
endorsements  proposed  in  Amendment 
5,  no  permits  for  fishing  from  structures 
would  be  issued.  Accordingly,  NMFS 
proposes  to  remove  from  the  regulations 
the  provisions  for  permits  for  persons 
fishing  fit>m  structures. 

For  uniformity  of  treatment,  NMFS 
proposes  to  make  the  provisions 
regarding  applications  for,  display  of, 
and  revocation  of  permits  applicable  to 
endorsements  on  such  permits. 

For  simplicity,  NMFS  proposes  to 
remove  from  the  regulatory  text 
specification  of  data  that  are  to  be 
submitted  in  written  reports  by  owners/ 
op>erators  of  fishing  vessels  and  by 
dealers.  The  specific  data  to  be  reported 
are  contained  with  the  required 
reporting  forms. 

As  an  aid  to  enforcement  of  the 
ourent  prohibition  on  purchase,  barter, 
trade,  or  sale  of  reef  fish  possessed 
under  the  bag  limits,  NMFS  proposes 
also  to  prohibit  attempts  to  purchase, 
barter,  trade,  or  sell  such  reef  fish. 

NMFS  proposes  to  add  prohibitions 
regarding  (1)  false  statements  to  an 
authorized  officer  concerning  the  taking, 
catching,  harvesting,  landing,  purchase, 
sale,  possession,  or  transfer  of  a  reef 
fish;  and  (2)  interference,  obstruction, 
delay,  or  prevention  of  an  investigation, 
search,  seizure,  or  disposition  of  seized 
property  in  connection  with 
enforcement  of  the  Magnuson  Act. 


These  additions  would  aid  in 
enforcement  of  the  reeulations. 

In  the  preamble  to  the  final  rule  that 
implemented  the  requirement  that  a  reef 
fish  be  maintained  with  head  and  fins 
attached  through  landing,  NMFS  stated, 
"The  regulations  are  not  intended  to 
preclude  consumption  aboard  a  vessel 
of  legal-sized  reef  fish  taken  under  the 
bag  limits."  (55  FR  2083.  January  22, 
1990).  NMFS  has  found  that  this 
exception  is  not  clearly  stated  in  the 
regulations.  Accordingly.  NMFS 
proposes  that  legal-sized  finfish  that  do 
not  nave  head  and  fins  intact  may  be 

Possessed  in  the  EEZ  aboard  the 
arvesting  vessel  in  a  quantity  not 
exceeding  any  applicable  bag  limit  and  - 
not  exceeding  1.5  pounds  (680  gm)  per 
person  on  board,  providing  the  vessel  is 
equipped  to  cook  such  reef  fish  on 
board.  NMFS  beUeves  that  (1)  1.5 
pounds  per  persoii^s  sufficient  to 
provide  one  meal  for  each  person  on 
board;  and  (2)  this  clarification  is  in 
accord  with  the  intent  of  the  Council,  as 
expressed  in  Amendment  1  to  the  FMP. 

In  the  charter  vessel  and  headboat 
exception  to  the  general  rule  prohibiting 
possession  of  more  than  one  daily  bag 
hmit  of  reef  fish  (50  CFR  641.24(c)). 
there  is  a  condition  that  the  charter 
vessel  or  headboat  must  have  two 
licensed  operators  aboard  "as  required 
by  the  U.S.  Coast  Guard  for  trips  of  over 
12  hours."  The  requirement  for  two 
licensed  operators  aboard  is  explicitly 
stated  in  Coast  Guard  regulations  that 
are  applicable  to  soi}ie,  but  not  all.  of 
the  vessels  includedin4he  terms 
"charter  vessel"  aiid  "headboat"  in 
these  regulations,  ^the  Council, 
however,  has  concluded  that  having  two 
licensed  operators  aboard  on  trips  of 
over  24  hours  is  an  appropriate 
condition  for  the  exception. 
Accordingly,  the  phrase  "as  required  by 
the  U.S.  Coast  Guard  for  trips  of  over  12 
hours"  is  proposed  to  be  removed. 

To  ensure  uniform  enforcement  of  the 
bag  limits  for  reef  fish,  NMFS  proposes 
to  clarify  that  the  limits  apply  not  only 
to  a  person  aboard  a  vessel  that  fishes 
in  the  EEZ,  but  also  to  a  person  aboard 
a  fishing  vessel  that  possesses  reef  fish 
in  the  EEZ.  This  clarification  would 
prevent  a  person  aboard  a  fishing  vessel 
from  i>ossessing  reef  fish  in  the  EEZ 
under  the  guise  of  having  caught  them 
outside  the  EEZ,  but  would  not  prevent 
the  possession  of  reief  fish  in  the  EEZ 
aboard  a  non-fishing  vessel,  such  as  a 
refrigerated  transport  carrying  reef  fish 
in  interstate  trade. 

Qassiflcation 

Section  304(a)(l)(D)(ii)  of  the 
Magnuson  Act  requires  the  Secretary  of 
Commerce  (Secretary)  to  publish 
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regulations  proposed  by  a  Council 
ivithin  15  days  of  receipt  of  an  FMP 
amendment  and  regulations.  At  this 
time,  the  Secretary  has  not  determined 
that  Amendment  5.  which  this  proposed 
rule  would  implement,  is  consistent 
with  the  national  standards,  other 
provisions  of  the  Magnuson  Act,  and 
other  applicable  law.  The  Secretary,  in 
making  that  determination,  will  take 
into  account  the  data,  views,  and 
comments  received  during  the  comment 
period. 

This  proposed  rule  is  exempt  from  the 
procedures  of  E.0. 12291  under  section 
8(a)(2)  of  that  order.  It  is  being  reported 
to  the  Director,  Office  of  Management 
and  Budget,  with  an  explanation  of  why 
it  is  not  possible  to  follow  the 
procedures  of  that  order. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  has  initially 
determined  that  this  proposed  rule  is 
not  a  "major  rule"  requiring  the 
preparation  of  a  regulatory  impact 
analysis  under  E.0. 12291.  This 
proposed  rule,  if  adopted,  is  not  likely 
to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or  a 
signiHcant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  Council  prepared  a  regulatory 
impact  review  (RIR)  as  part  of 
Amendment  5,  which  concludes  that 
this  rule,  if  adopted,  would  have  the 
eH^ects  summarized  as  follows.  The 
requirement  to  return  all  fish  traps  upon 
completion  of  a  trip  would  have  a 
negative  economic  impact  on  trap 
fishermen  and  a  positive  effect  on 
enforcement  of  the  fish  trap 
requirements  that  were  established  to 
conserve  reef  fish  resources.  The  RIR 
does  not  reach  a  conclusion  as  to  which 
is  the  larger  effect.  The  proposed 
moratorium  on  fish  trap  permits  is 
deemed  to  have  zero  short-term  net 
economic  effects.  In  the  long  term,  the 
effects  depend  primarily  on  the 
moratorium's  contribution  to  the 
Council's  management  programs 
currently  imder  development,  such  as 
license  limitation  or  limited  entry.  The 
proposed  SMZs  off  Alabama  would 
reduce  net  profitability  of  commercial 
vessels  to  an  extent  that  would  exceed 
Ittie  apparent  gains  to  recreational 
vessels  and,  therefore,  in  the  long  term 
has  potentially  a  negative  economic 
outcome.  The  RIR  also  concludes  that 
the  small  amount  of  effort  that  would  be 


displaced  by  implementation  of  the 
SKlZs  would  be  more  than  compensated 
for  by  increased  effort  from  the 
remaining  users.  The  proposed 
framework  procedure  for  establishing 
future  SMZs  in  the  Gulf  of  Mexico 
would  have  no  measurable  effects  on 
fishery  participants.  Specific  effects  of 
future  SMZs  would  be  evaluated  in 
accordance  with  the  framework 
procedure.  Requiring  all  finfish  to  be 
landed  with  heads  and  fins  intact, 
increasing  the  size  limit  for  red  snapper, 
and  closing  Riley's  Hump  during  the 
mutton  snapper  spawning  season  would 
most  likely  have  small  net  positive 
benefits  to  society.  Additional  analysis 
and  discussion  are  contained  in  theJUR, 
acopy  of  which  is  available  (see      \ 
ADDRESSES).  \ 

The  Council  prepared  an  initial 
regulatory  fiexibility  analysis  (IRFA)  as 
part  of  the  RIR,  which  concludes  that, 
if  implemented,  the  measures  iii  this 
proposed  rule,  considered  individually, 
would  not  have  a  significant  economic 
impact  on  small  entities,  but, 
considered  collectively,  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Additional  analysis  and  discussion  are 
contained  in  the  IRFA,  a  copy  of  which 
is  available  (see  ADDRESSES). 

The  Council  prepared  a  final 
supplemental  enviromnental  imp>adt 
statement  (SHS)  for  Amendment  5  that 
discusses  the  impacts  on  the 
environment  of  the  reef  fish  fishery  and 
the  impacts  that  would  result  from 
implementation  of  the  amendment.  The 
final  SOS  will  be  filed  with  the 
Environmental  Protection  Agency 
(EPA).  EPA  will  pubUsh  a  notice  of 
availabihty  of  the  final  SEIS  for  a  30-day 
comment  period  ending  before  a  final 
agency  decision  on  approving 
Amendment  5. 

The  Council  has  determined  that  this 
rule  will  be  implemented  in  a  manner 
that  is  consistent  to  the  maximum 
extent  practicable  with  the  approved 
coastal  zone  management  programs  of 
Alabama,  Florida,  Louisiana,  and 
Mississippi.  Texas  does  not  have  an 
approved  coastal  zone  management 
program.  These  determinations  have 
been  submitted  for  review  by  the 
responsible  state  agencies  under  section'^ 
307  of  the  Coastal  Zone  Management 
Act. 

This  proposed  rule  involves,  but  does 
not  change,  coUection-of-information 
requirements  subject  to  the  Paperwork 
Reduction  Act,  specifically,  fishing 
vessel  reports,  fishing  vessel  permits, 
and  dealer/processor  reports.  These 
requirements  were  previously  approved 
by  the  Office  of  Management  and 
Budget  under  0MB  Control  Numbers 


0648-0016.  0648-0205,  and  0648-0013. 
respectively.  The  public  reporting 
burdens  for  these  collections  of 
information,  estimated  to  average  10-18, 
15.  and  10  minutes  per  response, 
respectively,  are  not  changed  by  this 
rule.  Send  comments  regarding  this 
burden  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Edward  E.  Burgess,  Southeast  Region, 
NMFS  (see  ADDRESSES  above),  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  (Attention  NOAA  Desk  Officer). 
Washington,  DC  20503. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.O. 
12612. 

List  of  Subjects  in  50  CFR  Part  641 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  30, 1993. 

Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  641  is  proposed 
to  be  amended  as  follows: 

PART  641— REEF  FISH  FISHERY  OF 
THE  GULF  OF  MEXICO 

1.  The  authority  citation  for  part  641 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  seq. 

2.  In  §641.1,  paragraph  (b)  is  revised 
to  read  as  follows: 

S  641 .1    Purpose  and  scope. 

•        •        •        •        • 

(b)  This  part  governs  conservation  and 
management  of  reef  fish  in  the  Gulf  of 
Mexico  EEZ,  except  that  §§  641.5  and 
641.25  also  apply  to  fish  from  adjoining 
state  waters.  The  boundary  between  the 
Gulf  of  Mexico  EEZ  and  the  Atlantic 
Ocean  EEZ  begins  at  the  intersection  of 
the  outer  boundary  of  the  FFZ  and 
83''00'W.  longitude,  proceeds  north  to 
24''35'N.  latitude  (near  Dry  Tortugas), 
east  to  Marquesas  Key,  then  through  the 
Florida  Keys  to  the  mainland. 

3.  In  §  641.4,  paragraph  (b)(2)(xiv)  is 
removed;  paragraphs  (a)(1),  (a)(4),  (b)(1), 
(b)(2)  introductory  text,  (b)(2)(xi), 
(b)(2)(xiii)(B),  (b)(2)(xiii)(C).  (h),  (i),  and 
(k)  are  revised;  and  new  paragraph  (o) 

is  added  to  read  as  follows: 

S  641 .4    Permits  and  fees. 

(a)  •  •  • 

(1)  As  a  prerequisite  to  selling  reel 
fish  and  to  be  eligible  for  exemption 
from  the  bag  limits  specified  in 
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§  641.24(b),  an  owner  or  oj>«rator  of  a 
vessel  that  fishes  in  the  EEZ  must  obtain 
an  annual  vessel  permit. 

(4)  To  possess  or  use  a  fish  trap  in  the 
EEZ,  an  annual  vessel  permit  for  reef 
fish  and  a  fish  trap  endorsement  must 
be  issued  to  the  vessel  and  must  be  on 
t>oard  the  vessel.  In  addition,  a  color 
code  for  marking  the  vessel  and  trap 
buoys  must  be  obtained  from  the 
Regional  Director. 

(b)*  •  • 

(1)  An  application  for  a  vessel  permit 
must  be  submitted  and  signed  by  the 
owner  or  operator  of  the  vessel.  The 
application  must  be  submitted  to  the 
Regional  Director  at  least  30  days  prior 
to  the  date  on  which  the  applicant 
desires  to  have  the  permit  made 
effective. 

(2)  A  permit  applicant  must  brovide 
the  following  information:         \ 

•  •        •        •        • 

(xi)  A  sworn  statement  by  the 
applicant  certifying  that  more  than  50 
percent  of  his  or  her  earned  income  was 
derived  from  commercial  fishing,  that 
is,  sale  of  the  catch,  or  charter  or 
headboat  operations,  during  either  of 
the  two  calendar  years  preceding  the 
application; 

•  •        •         •        • 

(xiii)*  •  * 

(B)  The  applicant's  desired  color  code 
for  use  in  identifying  his  or  her  vessel 
and  buoys  (white  is  not  an  acceptable 
color  code);  and 

(C)  A  statement  that  the  applicant  will 
allow  an  authorized  oHicer  reasonable 
access  to  his  or  her  property  (vessel, 
dock,  or  structure)  to  examine  fish  traps 
for  compliance  with  these  regulations. 

•  •        •        •        • 

(h)  Display.  A  permit  or  endorsement 
issued  under  this  section  must  be 
carried  on  board  the  fishing  vessel  and 
such  vessel  must  be  identified  as 
provided  for  in  §  641.6.  The  operator  of 
a  fishing  vessel  must  present  the  permit 
or  endorsement  for  inspection  upon 
request  of  an  authorized  officer. 

(i).  Sanctions  and  denials.  A  permit  or 
endorsement  issued  pursuant  to  this 
section  may  be  revoked,  suspended,  or 
modified,  and  a  permit  or  endorsement 
application  may  be  denied,  in 
accordance  with  the  procedures 
governing  enforcement-related  permit 
sanctions  and  denials  found  at  subpart 
Dofl5CFRpart904. 

(k)  Replacement.  A  replacement 
permit  or  endorsement  may  be  issued. 
An  application  for  a  replacement  permit 
or  endorsement  will  not  be  considered 


a  new  application.  A  fee,  the  amount  of 
which  is  stated  with  the  application 
form,  must  accompany  each  request  for 
a  replacement. 


(0)  Moratorium  on  fish  tmp 
endorsements.  The  provisions  of  this 
paragraph  (o)  are  effective  for  3  years 
commencing  on  the  effective  date  of  this 

rule. 

(1)  A  fish  trap  endorsement  will  not 
be  issued  or  renewed  unless  the  vessel 
for  which  the  endorsement  is  requested 
and  its  current  owner  have  records  of 
landings  of  reef  fish  from  fish  traps  in 
the  EEZ  of  the  Gulf  of  Mexico  during 
1991  or  1992,  as  reported  on  fishing 
vessel  logbooks  received  by  the  Science 
and  Research  Director  on  or  before 
November  19,  1992,  except  as  provided 
in  paragraph  (o)(2)  of  this  section. 

(2)  An  owner  of  a  vessel  with  a  fish 
trap  endorsement  may  transfer  the 
endorsement  to  another  vessel  owned 
by  the  same  entity  by  returning  the 
existing  endorsement  with  an 
application  for  an  endorsement  for  the 
replacement  vessel. 

(3)  A  fish  trap  endorsement  is  not 
transferable  upon  purchase  of  a  vessel 
with  a  fish  trap  endorsement,  the 
provisions  of  paragraph  (1)(3)  of  this 
section  regarding  piut±ase  of  a  vessel 
with  a  reef  fish  permit  notwithstanding. 

(4)  A  fish  trap  endorsement  that  is  not 
renewed  or  that  is  revoked  will  not  be 
reissued. 

4.  In  §  641.5.  paragraphs  (b).  (c).  (d). 
(f),  (g).  and  (i)  are  revised  to  read  as 
follows: 

§  641 .5    Recordkeeping  and  reporting. 

(b)  Vessels  fishing  with  fish  traps.  The 
owner  or  operator  of  a  vessel  for  which 
a  fish  trap  endorsement  has  been  issued 
under  §  641.4,  or  the  owner  or  operator 
of  a  vessel  that  uses  a  fish  trap  in 
adjoining  state  waters,  must  maintain  a 
fishing  record  on  a  form  available  from 
the  Science  and  Research  Director. 
These  forms  must  be  submitted  to  the 
Science  and  Research  Director  so  as  to 
be  received  not  later  than  7  days  after 
the  end  of  each  fishing  trip.  If  no  fishing 
occurred  during  a  month,  a  report  so 
stating  must  be  submitted  on  one  of  the 
forms  to  be  received  not  later  than  7 
days  after  the  end  of  each  month. 
Information  to  be  reported  is  indicated 
on  the  form  and  its  accompanying 
instructions. 

(c)  Vessels  not  fishing  with  fish  traps. 
The  owner  or  operator  of  a  vessel  for 
which  a  reef  fish  permit  has  been  issued 
under  §  641.4,  or  the  ov«ier  or  operator 
of  a  vessel  that  harvests  reef  fish  in 
adjoining  state  waters,  and  who  is 
selected  by  the  Science  and  Research 


Director,  must  maintain  a  fishing  record 
on  a  form  available  from  the  Science 
and  Research  Director.  These  forms 
must  be  submitted  to  the  Science  and 
Research  Director  on  a  monthly  basis  (or 
more  frequently,  if  requested  by  the 
Science  and  Research  Director)  so  as  to 
be  received  not  later  than  7  days  after 
the  end  of  the  reporting  period.  If  no 
fishing  occurred  during  a  reporting 
period,  a  report  so  stating  must  be 
submitted  on  one  of  the  forms  to  be 
received  not  later  than  7  days  after  the 
end  of  the  reporting  period.  Information 
to  be  reported  is  indicated  on  the  form 
and  its  accompanying  instructions, 
(d)  Dealers  and  processors.  Any 
person  who  receives  reef  fish  by  way  of 
purchase,  barter,  trade,  or  sale  from  a 
fishing  vessel  or  person  that  fishes  for 
or  lands  reef  fish  from  the  EEZ  or 
adjoining  state  waters,  and  who  is 
selected  by  the  Science  and  Research 
Director,  must  maintain  a  record  of  reef 
fish  received  on  a  form  available  from 
the  Science  and  Research  Director. 
These  forms  must  be  submitted  to  the 
Science  and  Research  Director  on  a 
monthly  basis  (or  more  frequently,  if 
requested  by  the  Science  and  Research 
Director)  so  as  to  be  received  not  later 
than  7  days  after  the  end  of  the 
reporting  period.  If  no  fish  were 
received  during  a  reporting  period,  a 
report  so  stating  must  be  submitted  on* 
one  of  the  forms  to  be  received  not  later 
than  7  days  after  the  end  of  the 
reporting  period.  Information  to  be 
reported  is  indicated  on  the  form  and  its 
accompanying  instructions. 


([)  Charter  vessels.  The  owner  or 
operator  of  a  charter  vessel  that  fishes 
for  or  lands  reef  fish  under  the  bag 
limits  in  the  Gulf  of  Mexico  EEZ  or  in 
adjoining  State  waters,  aiid  who  is 
selected  by  the  Science  and  Research 
Director,  must  maintain  a  daily  fishing 
record  for  each  trip  on  forms  provided 
by  the  Science  and  Research  Director. 
These  forms  must  be  submitted  to  the 
Science  and  Research  Director  on  a 
weekly  basis  so  as  to  be  received  not 
later  than  7  days  after  the  end  of  each 
week  (Sunday).  Information  to  be 
reported  is  indicated  on  the  form  and  its 
accompanying  instructions. 

(g)  Headboats.  The  owner  or  operator 
of  a  headboat  that  fishes  for  or  lands  reef 
fish  under  the  bag  limits  in  the  Gulf  of 
Me3uco  T?F7.  or  in  adjoining  State 
waters,  and  who  is  selected  by  the 
Science  and  Research  Director,  must 
maintain  a  daily  fishing  record  for  each 
trip,  or  a  portion  of  such  trips  as 
specified  by  the  Science  and  Research 
Director,  on  forms  provided  by  the 
Science  and  Research  Director.  These 
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forms  must  be  submitted  to  the  Science 
and  Research  Director  at  least  monthly 
so  as  to  be  received  not  later  than  7  days 
after  the  end  of  each  month.  Information 
to  be  reported  is  indicated  on  the  form 
and  its  accompanying  instructions. 

(i)  Additional  data  and  inspection. 
Additional  data  will  be  collected  by 
authorized  statistical  reporting  agents, 
as  designees  of  the  Science  and 
Researdi  Director,  and  by  authorized 
officers.  An  owner  or  operator  of  a 
fishing  vessel  and  a  dealer  or  processor 
are  required  upon  request  to  make  reef 
Hsh  or  parts  thereof  available  for 
inspection  by  the  Science  and  Research 
Director  or  an  authorized  ofHcer. 

5.  In  §  641.6,  the  section  heading  and 
paragraphs  (a)  through  (e)  are  revised  to 
read  as  follows: 

f  641.6    Vessel  and  gear  Identification. 

(a)  Official  number.  A  vessel  for 
which  a  permit  has  been  issued  under 
§  641.4  must  display  its  ofBdal 
number — 

(1)  On  the  port  and  starboard  sides  of 
the  deckhouse  or  hull  and  on  an 
appropriate  weather  deck  so  as  to  be 
clearly  visible  from  an  enforcement 
vessel  or  aircraft; 

(2)  In  block  arable  numerals  in 
contrasting  color  to  the  background; 

(3)  At  least  18  inches  (45.7  cm)  in 
height  for  fishing  vessels  over  65  feet 
(19.8  m)  in  length  and  at  least  10  inches 
(25.4  cm)  in  height  for  all  other  vessels: 
and 

i   (4)  Permanently  affixed  to  or  painted 
oh  the  vessel. 

I   (b)  Color  code.  In  addition,  a  vessel 
for  which  a  fish  trap  endorsement  has 
been  issued  under  §641.4  must  display 
its  color  code — 

(1)  On  the  port  and  starboard  sides  of 
the  deckhouse  or  hull  and  on  an 
appropriate  weather  deck  so  as  to  be 
clearly  visible  from  an  enforcement 
vessel  or  aircraft; 

(2)  In  the  form  of  a  circle  at  least  20 
inches  (50.8  cm)  in  diameter  and 

(3)  Permanently  affixed  to  or  painted 
on  the  vessel. 

(c)  Duties  of  operator.  The  operator  of 
each  fishing  vessel  specified  in 
paragraph  (a)  or  (b)  of  this  section 
must — 

(1)  Keep  the  official  number  and  color 
code  clearly  legible  and  in  good  repair; 
and 

(2)  Ensure  that  no  part  of  the  fishing 
vessel,  its  rigging,  fishing  gear,  or  any 
other  material  aboard  obstructs  the  view 
of  the  official  number  and  color  code 
from  an  enforcement  vessel  or  aircraft. 

(d)  Fish  traps.  A  valid  identification 
tag,  available  from  the  Regional 
Director,  must  be  af&xed  to  each  fish 


trap  used  or  possessed  in  the  EEZ  and 
to  each  fish  trap  aboard  a  vessel  for 
which  a  fish  trap  endorsement  has  been 
issued  under  §  641.4.  Such  tag  shows 
the  specific  tag  number  (normally  1 
through  100,  or  less),  the  permit 
number,  and  the  month  and  year 
through  which  the  permit  and  tag  are 
valid. 

(e)  Buoys.  Each  buoy  used  to  marie  a 
fish  trap,  or  each  end  of  a  string  of  traps, 
must  display  the  designated  color  code 
and  p>ermit  number  so  as  to  be  easily 
distinguished,  located,  and  identified. 

6.  In  §  641.7,  paragraphs  (a),  (b),  (g), 
(i).  (k),  (1),  and  (s)  are  revised  and  new 
paragraphs  (w)  through  (aa)  are  added  to 
read  as  follows: 

S641.7    Prohibition*. 

•        •        •        •        • 

(a)  Falsify  information  specified  in 
§  641.4(b)(2)  on  an  application  for  a 
vessel  j>ermit,  or  information  on  an 
application  for  an  endorsement  on  a 
permit. 

(b)  Fail  to  display  a  permit  or 
endorsement,  as  specified  in  §  641.4(h). 

(g)  Possess  a  finfish  without  its  head 
and  fins  intact,  as  specified  in 
§  641.21(b). 

(i)  Use  or  possess  in  the  EEZ  a  fish 
trap  that  does  not  conform  to  the 
requirements  for  escape  windows, 
panels  and  access  doors  with  degradable 
fasteners,  mesh  sizes,  and  buoys,  as 
specified  in  §641.22  (b)(1).  (b)(2).  (b)(3), 
and  (b)(7). 

(k)  Fish  or  possess  in  the  EEZ  more 
than  100  fish  traps  per  vessel,  as 
specified  in  §  641.22(b)(5). 

(1)  Pull  or  tend  a  fish  trap,  except 
during  the  hours  specified  in 
§641.22(b)(6)(i);  tend,  open,  pull,  or 
otherwise  molest  or  have  in  possession 
another  person's  fish  trap,  except  as 
specified  in  §641.22(b)(6)(ii);  or  fail  to 
retrieve  all  fish  traps  and  return  them  to 
port  on  each  trip,  as  specified  in 
§641.22(b)(6)(iii). 

(s)  Purchase,  barter,  trade,  or  sell,  or 
attempt  to  purchase,  barter,  trade,  or 
sell,  a  reef  fish  possessed  under  the  bag 
limits,  as  specified  in  §  641.24(g). 

(w)  Use  or  possess  in  the  FK7.  a  fish 
trap  without  a  fish  trap  endorsement,  as 
specified  in  §  641.4(a)(4). 

(x)  During  May  and  June,  fish  in 
Riley's  Hump,  as  specified  in 
§  641.23(c). 

(y)  In  a  special  management  zone,  fish 
for  reef  fish  with  prohibited  or 


unauthorized  fishing  gear,  or,  after 
having  fished  in  a  special  management 
zone  for  species  other  than  reef  fish, 
exceed  the  possession  and  landing 
limits  for  reef  fish;  as  specified  in 
§  641.23(d). 

(z)  Make  any  false  statement,  oral  or 
written,  to  an  authorized  officer 
concerning  the  taking,  catching, 
harvesting,  lahding,  purchase,  sale, 
possession,  or  transfer  of  a  reef  fish. 

(aa)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means  an  investigation, 
search,  seizure,  or  disposition  of  seized 
property  in  connection  with 
enforcement  of  the  Magnuson  Act. 

7.  In  §641.21,  paragraph  (a)  (1)  and 
(b)  are  revised  to  read  as  follows: 

§641.21    Harvest  limitations. 

(a)*  •  * 

Red  snapper — 

(i)  Effective  through  December  31, 
1993—13  inches  (33.0  cm)  total  length; 

(ii)  Effective  January  1, 1994,  through 
December  31. 1995 — 14  inches  (35.6  cm) 
total  len^; 

(iii)  Effective  January  1. 1996,  through 
December  31, 1997—15  inches  (38.1  cm) 
total  length; 

(iv)  Effective  January  1, 1998 — 16 
inches  (40.6  cm)  total  length. 

(b)  Head  and  fins  intact  (1)  Except  as 
specified  in  paragraphs  (b)(2),  (b)(3). 
and  (b)(4)  of  this  section,  a  finfish 
possessed  in  the  EEZ  in  the  Gulf  of 
Mexico  must  have  its  head  and  fins 
intact  and  such  finfish  taken  &x)m  the 
EEZ  must  have  its  head  and  fins  intact 
through  landing.  Such  finfish  may  be 
eviscerated,  gilled,  and  scaled  but  must 
otherwise  be  maintained  in  a  whole 
condition. 

(2)  Shark,  swordfish,  and  tuna  species 
are  exempt  from  the  requirements  of 
paragraph  (b)(1)  of  this  section. 

(3)  Bait  is  exempt  from  the 
requirements  of  paragraph  (b)(1)  of  this 
section. 

(i)  For  the  purpose  of  this  paragraph 
(b)(3),  bait  means — 

(A)  Packaged,  headless  fish  fillets  that 
have  the  skin  attached  and  are  frozen  or 
re"frigerated, 

(B)  Headless  fish  fillets  that  have  the 
skin  attached  and  are  held  in  brine;  or 

(C)  Small  pieces  no  larger  than  3 
cubic  inches  (7.6  cubic  cm)  or  strips  no 
larger  than  3  inches  by  9  inches  (7.6  cm 
by  22.9  cm)  that  have  the  skin  attached 
and  are  frozen,  refrigerated,  or  held  in 
brine. 

(ii)  Paragraph  (b)(3)(i)  of  this  section 
notwithstanding,  a  finfish  or  part 
thereof  possessed  in  or  landed  from  the 
EEZ  that  is  subsequently  sold, 
purchased,  traded,  or  bartered  or 
attempted  to  be  sold,  purchased,  traded. 
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a  trip,  and  its  attached  line  and  buoy, 
may  be  disposed  of  in  any  appropriate 
manner  by  the  Secretary  (including  an 
authorized  oRicer).  If  an  owner  of  such 
trap  or  the  operator  of  the  responsible 
vessel  can  be  ascertained,  the  owner 
and/or  operator  is  subject  to  appropriate 
civil  penalties. 

(7)  Buoys.  A  buoy  that  floats  on  the 
surface  must  be  attached  to  each  fish 
trap,  or  to  each  end  of  a  string  of  traps, 
used  in  the  EEZ. 

9.  In  §  641.23,  new  paragraphs  (c)  and 
(d)  are  added  to  read  as  follows: 

1641.23    AfM  llmitattona. 

(c)  Riley's  Hump  seasonal  closure. 
From  May  1  through  June  30  each  year, 
Riley's  Hump,  southwest  of  Dry 
Tortugas,  Florida,  is  closed  to  all 
fishing.  Riley's  Hump  is  enclosed  by 
rhimib  lines  joining  the  following  points 
in  the  order  listed: 


Point 

Latitude 

Longitude 

A 
B 
C 

n 

•■•■.«■■....... 

24*32.2-  N 

24*32.2-  N 

24*28.7'  N 

24*28.7'  N 

24*32.2'  N 

83*08.7'  W. 
83*05.2' W. 
83*05.2'  W. 
83*08.7'  W. 

A 

....„..„ 

83*08.7'  W. 

or  bartered  as  a  finfish  species,  rather, 
than  as  bait,  is  not  bait. 

(4)  Legal-sized  finfish  possessed  for 
consimiption  at  sea  aboard  the 
harvesting  vessel  are  exempt  firom  the 
requirements  of  paragraph  (b)(1)  of  this 
section  provided — 

(i)  Such  finfish  do  not  exceed  any 
applicable  bag  limit; 

(ii)  Such  finfish  do  not  exceed  1.5 
pounds  (680  gm)  of  finfish  parts  per 
person  on  board;  and 

(iii)  The  vessel  is  equipped  to  cook 
such  finfish  on  board. 

8.  In  §  641.22,  paragraphs  (b)(2)(i). 
(b)(2)(ii),  (b)(2)(iii)  introductory  text. 
(b)(5)  and  (b)(6)  are  revised  and  new 
paragraph  (b)(7)  is  added  to  read  as 
follows: 

S641.22    Gear rMtrlctlons. 

(b)  •  •  • 

(2)  •  •  • 

(i)  A  panel  or  access  door  must  be 
located  opposite  each  side  of  the  trap 
that  has  a  funnel. 

(ii)  The  opening  covered  by  each 
panel  or  access  door  must  be  144  square 
inches  (929  square  cm)  or  larger,  with 
one  dimension  of  the  area  equal  to  or 
larger  than  the  largest  interior  axis  of  the        ^ ^^  ^       .^  management  zones 
trap  s  throa  (funnel)  with  no  other  (smZs)  [I]  The  following  artificial  reefs 

dimension  less  than  6  inches  (15.2  cm).      '     .  ^      *  ,'  j:„„  ..«»„„  „  *  «»rfaKi;cK»/i  o<. 

(iii)  The  hinges  and  fasteners  of  each       ^""ounding  areas  ar«  estabhshed  as 

panel  or  access  door  must  be  ,.^  1,  •            a  t^           .   u       j  j 

constructed  of  one  of  the  following  .   MAlabamcy-A:  The  area  is  bounded 

degradable  materials:  ^V  rhumb  lines  connecting  the  following 

^  °^  ^        ^        ,        ,  pomts  in  the  order  listed: 

(5)  Effort  limitation.  The  maximum 
number  of  traps  that  may  be  assigned  to, 
possessed,  or  fished  in  the  EEZ  by  a 
vessel  is  100. 

(6)  Tending  traps,  (i)  A  reef  fish  trap 
may  be  pulled  or  tended  only  during  the 
period  from  official  (civil)  simrise  to 
official  (civil)  sunset. 

(ii)  A  reef  fish  trap  may  be  tended  (ii)  Alabama— B:  The  area  is  bounded 

only  by  a  person  (other  than  an  by  rhumb  lines  connecting  the  following 

authorized  officer)  aboard  the  vessel  for      points  in  the  order  listed: 
which  the  fish  trap  endorsement  has 
been  issued  under  §  641.4  to  fish  such 
trap,  or  aboard  another  vessel  if  such 
vessel  has  on  board  written  consent  of 
the  owner  or  operator  of  the  vessel  with 
the  fish  trap  endorsement.  Such  written 
consent  is  valid  solely  for  the  removal 
of  fish  traps  from  the  EEZ,  and  harvest 
of  fish  incidental  to  such  removal,  when        (jji)  A]abama-C:  The  area  is  bounded 
vessel  or  equipment  breakdown  ^y  rhumb  lines  connecting  the  following 

prevents  the  vessel  with  the  fish  trap  ^^J^^g  jn  ^^^  order  Usted: 

endorsement  from  retrieving  its  traps. 

(iii)  The  operator  of  a  vessel  from 
which  a  fish  trap  is  deployed  in  the  EEZ 
must  retrieve  all  the  vessel's  fish  traps 
and  return  them  to  port  on  each  trip.  A 
fish  trap  that  is  not  returned  to  port  on 


Point 

Latitude 

Longitude 

A 

B 

C 

D 

A 

30*02.5'  N 

30*02.6'  N 

29*55.0'  N 

29*64.5'  N 

30*02.5'  N 

88*07.7'  W. 
87*59.3'  W. 
8r55.5'  W. 
88*07.5'  W. 
88*07.7'  W. 

Point 

Latitude 

Longitude 

A 

B 

29*59.6'  N „.. 

30*03.8'  N 

29*33.5'  N 

29*51.4' N 

29*59.6'  N 

87*47.7'  W. 
87*32.2'  W. 

C 

D 

A 

87*32.2' W. 
87*47.0'  W. 
87*47.7'  W. 

PoW 

Latitude 

Longitude 

D 

A - 

29*26.3'  N 

29*47.5'  N 

87*45.0'  W. 
87*46.7'  W. 

Point 

Latitude 

Longitude 

A 
R 

29*47.5'  N  ..„ 

29*28.5'  N 

29*15.75'  N 

87*46.7'  W. 
87*32.0*  W. 

C 



87*31 .5' W. 

(2)  In  an  SMZ  specified  in  paragraph 
(d)(1)  of  this  section,  fishing  for  reef  fish 
is  limited  to  hook-and-line  gear  with 
three  or  less  hooks  per  line  and 
spearfishing  gear.  For  the  purpose  of 
this  paragraph  (d)(2),  fishing  for  reef  fish 
means  possessing  reef  fish  aboard  or 
landing  reef  fish  from — 

(i)  A  vessel  that  is  0{>erating  as  a 
charter  vessel  or  headboat; 

(ii)  A  recreational  vessel,  that  is,  a 
vessel  that  is  not  in  a  commercial 
fishery;  or 

(iii)  A  vessel  that  has  been  issued  a 
permit  under  §  641.4  when  the  reef  fish 
aboard  or  landed  from  the  vessel  exceed 
a  bag  limit  specified  in  §  641.24(b),  for 
a  species  that  has  a  bag  limit,  or  exceed 
5  percent  by  weight  of  all  fish  aboard, 
for  other  reef  fish. 

(3)  A  person  aboard  a  vessel  that  uses 
in  an  SMZ  gear  other  than  hook-and- 
line  gear  with  three  or  fewer  hooks  per 
line  and  spearfishing  gear  to  fish  for 
species  other  than  reef  fish  may  not 

f>ossess  reef  fish  in  excess  of  the  bag 
imits  specified  in  §  641.24(b).  for  those 
species  that  have  a  bag  limit,  and  in 
excess  of  5  percent  by  weight  of  all  fish 
aboard,  for  other  reef  fish,  and  may  not 
land  from  a  trip  on  which  fishing  was 
conducted  in  an  SMZ.  reef  fish  in  excess 
of  those  limits. 

10.  In  §  641.24,  in  paragraph  (c)(1). 
the  phrase  "as  required  by  the  U.S. 
Coast  Guard  for  trips  of  over  12  hours" 
is  removed;  and  paragraphs  (a)  and  (g) 
are  revised  to  read  as  follows: 

1641.24    Bag  and  posMsston  limits. 

(a)  Applicability.  (1)  Bag  limits  apply 
to  a  person — 

(i)  Who  fishes  from  a  fixed  structure 
in  the  EEZ;  or 

(ii)  Aboard  a  vessel  that  fishes  in  the 
EEZ,  or  aboard  a  fishing  vessel  that 
possesses  reef  fish  in  the  EEZ, 

(A)  Without  a  permit  specified  in 
§641.4  onboard, 

(B)  With  trawl  gear  or  entangling  net 
gear  on  board. 

(C)  With  a  longline  or  buoy  gear  on 
board  when  such  vessel  is  fishing  or  has 
fished  on  its  present  trip  in  the  longline 
and  buoy  gear  restricted  area  specified 
in  §  641.23(b), 

P)  That  is  operating  as  a  charter 
vessel  or  headboat,  or 

(E)  For  a  species  for  which  the  quota 
specified  in  §641.25  has  been  reached 
and  closure  has  been  eff^ected. 

(2)  For  the  purpose  of  paragraph 
(a)(l)(ii)(B)  of  this  section,  a  vessel  is 
considered  to  have  trawl  gear  on  board 
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when  trawl  doors  and  a  net  are  on 
board.  Removal  from  the  vessel  of  all 
trawl  doors  or  all  nets  constitutes 
removal  of  trawl  gear. 

(3)  For  the  purpose  of  paragraph 
(a)(2)(ii)(C)  of  this  section,  a  vessel  is 
considered  to  have  a  longline  on  board 
when  a  power-operated  longline  hauler, 
a  cable  of  diameter  and  length  suitable 
for  use  in  the  longline  fishery,  and 
gangions  are  on  board.  Removal  of  any 
on*  of  these  three  elements,  in  its 
entirety,  constitutes  removal  of  a 
longline. 

(g)  Sale.  A  reef  fish  possessed  under 
the  bag  limits  specified  in  paragraph  (b) 


of  this  section  may  not  be  purchased, 
bartered,  traded,  or  sold,  or  attempted  to 
be  purchased,  bartered,  traded,  or  sold. 

1641.27    [AiModed] 

11.  In  §641.27,  in  paragraph  (a),  the 
reference  to  "641.24(a)(2)(ii)"  is  revised 
to  read  "641.24(a)(l)(ii)(B)". 

12.  Section  641.28  is  revised  to  read 
as  follows: 

S  641 .28    Adjustment  of  management 
measures. 

In  accordance  with  the  procedures 
and  limitations  of  the  Fishery 
Management  Plan  for  the  Reef  Fish 


Resources  of  the  Gulf  of  Mexico,  the 
Regional  Director  may — 

(a)  Establish  or  modify  for  species  or 
species  groups  in  the  reef  fish  fishery 
the  following:  target  dates  for  rebuilding 
overfished  species,  total  allowable 
catch,  bag  limits,  size  limits,  vessel  trip 
limits,  closed  seasons  or  areas,  gear 
restrictions,  and  quotas;  and 

(b)  Establish  or  modify  special 
management  zones  and  the  gear 
restrictions  applicable  in  each. 

13.  In  Appendix  A  to  Part  641,  in 
Table  2,  the  reference  location  and 
coordinates  for  Point  16  are  revised  and 
new  Point  16A  is  added  in  numerical 
order  to  read  as  follows: 


Table  2.— Seaward  Coordinates  of  the  Longline  and  Buoy  Gear  Restricted  Area 


Point  No.  and  reference  location^ 


North  latitude 


West  longitudB 


18    Southeast  comer  of  SMZ  C  .., 29»15.75'N 

18A    South-southeast  of  Mobile  Bay 29^5.11")  .. 


87031  .s-w. 

ST-AS-S-W. 


jiiNearest  idenlifiabie  landfall,  boundary,  navigatior^  aid,  or  submarirw  area. 

!  * 

14.  In  Appendix  A  to  Part  641,  Figure  4  and  Figure  5  are  revised  to  read  as  follows: 

BIUMQ  coos  3610-22-M 
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Figure  4.  Seaward  Limits  of  the  Stressed  Area. 


Figure  5.  Seaward  Limits  of  the  LongUne  and  Buoy  Gear  Restricted  Area. 
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50  CFR  Part  641 

Reef  Fish  Fishery  of  the  Quit  of  Mexico 

AfOENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oosanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  availability  of  an 
amendment  to  a  fishery  management 
plan  and  request  for  comments. 

SUMMARY:  NNfFS  announces  that  the 
Gulf  of  Mexico  Fishery  Management 
Council  (Council)  has  submitted 
Amendment  7  to  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  for 
review  by  the  Secretary  of  Commerce 
(Secretary).  Written  comments  are 
requested  from  the  public. 

DATES:  Written  comments  must  be 
received  on  or  before  December  2. 1993. 

ADDRESSES:  Comments  should  be  sent  to 
the  Southeast  Regional  Office,  NMFS, 
9450  Koger  Boulevard,  St.  Petersburg, 
FL  33702.  Copies  of  Amendment  7, 
which  includes  an  environmental 
assessment/regulatory  impact  review, 
and  a  minority  report  submitted  by 
three  Council  members  objecting  to  the 
measures  relating  to  dealer  permits  and 
recordkeeping,  may  be  obtained  from 
the  Coimcil  at  5401  W.  Kennedy 
Boulevard,  suite  331.  Tampa,  FL  33609. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Sadler,  813-893-3161. 

SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act) 
requires  that  a  council-prepared  fishery 
management  plan  or  amendment  be 
submitted  to  the  Secretary  for  review 
and  approval,  disapproval,  or  peirtial 
disapproval.  The  Magnuson  Act  also 
requires  that  the  Secretary,  upon 
receiving  an  amendment,  immediately 
publish  a  notice  that  the  amendment  is 
available  for  public  review  and 
comment.  The  Secretary  will  consider 
public  comment  in  determining 
approvability  of  the  amendment. 
Amendment  7  proposes  to: 

(1)  Require  dealers  who  purchase  Gulf 
of  Mexico  reef  fish  from  fishing  vessels 
to  obtain  Federal  permits  and  maintain 
records  of  such  purchases; 

(2)  Restrict  sale/purchase  of  reef  fish 
from  the  exclusive  economic  zone  to 
permitted  vessels/dealers; 

(3)  Allow  the  transfer  of  a  fish  trap 
endorsement  with  the  transfer  of  the 
vessel's  reef  fish  permit  to  an  immediate 
family  member;  and 


(4)  Allow  the  transfer  or  revision  of  a 
red  snapper  endorsement  on  a  reef  fish 
vessel  permit  upon  the  disability  or 
death  of  a  vessel  owner  or,  in  certain 
cinmmstances,  an  operator. 

Proposed  regulations  to  implement 
Amendment  7  are  scheduled  for 
publication  within  15  days. 

Authority:  16  U.S.C  1801  et$eq. 
Dated:  October  1, 1993. 

RJchardiLSdiadBr. 

Director  of  Office  of  Fisheries,  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

(PR  Doc  93-24S49  Filed  10-5-93:  8:45  am] 
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Northeast  Multispecies  Rshary 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  availability  of  an 

amendment  to  a  fishery  management 

plan  and  request  for  comments. 

SUMMARY:  NOAA  announces  that  the 
New  England  Fishery  Management 
Council  has  submitted  Amendment  5  to 
the  Fishery  Management  Plan  for  the 
Northeast  Multispecies  Fishery  (FMP) 
for  Secretarial  review  and  is  requesting 
comments  from  the  public. 
DATES:  Comments  will  be  accepted 
through  November  29, 1993. 
ADDRESSES:  Send  comments  to  Richard 
B.  Roe,  Regional  Director.  NMFS,  1 
Blackburn  Drive,  Gloucester,  MA  01930. 
Clearly  mark  the  outside  of  the  envelope 
"Comments  on  Multispecies 
Amendment."  Copies  of  the 
Amendment,  Supplemental 
Environmental  Impact  Statement,  and 
Regulatory  Impact  Review/Initial 
Regulatory  Flexibility  Analysis  are 
available  upon  request  fitim  Douglas  G. 
Marshall,  Executive  Director,  New 
England  Fishery  Management  Council. 
Suntaug  Office  Park,  5  Broadway. 
Saugus,  MA  01906. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 

Terrill.  Fishery  Policy  Analyst,  508- 
281-9252. 

SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1801  et  seq.) 
(Magnuson  Act)  requires  that  each 
fishery  management  council  submit  any 
fishery  management  plan  or  plan 
amendment  it  prepares  to  the  Secretary 
of  Commerce  (Secretary)  for  review  and 


approval  or  disapproval.  The  Magnuson 
Act  also  requires  that  the  Secretary, 
upon  receiving  the  plan  or  amendment, 
must  immediately  make  a  preliminary 
evaluation  of  whether  the  amendment  it 
sufficient  to  warrant  continued  review, 
and  publish  a  notice  that  the  plan  or 
amendment  is  available  for  public 
review  and  comment.  The  Secretary  has 
determined  that  two  of  the  measures  are 
not  consistent  with  the  Magnuson  Act 
and  thus  has  disapproved  mose 
measures  as  explained  below.  The 
Secretary  will  consider  the  public 
comments  in  determining  whether  to 
approve  the  remaining  provisions  of  the 
amendment. 

The  remaining  provisions  proposed  in 
Amendment  5  are:  A  moratorium  on 
most  new  entrants  into  the  multispecies 
finfish  fishery;  limitations  on  upgrading 
of  vessel  size  and  engine  horsepower 
exceptions  to  the  moratorium  for  vessels 
using  less  than  4,500  rigged  hooks  or 
fishing  under  a  possession  limit;  an 
effort  reduction  program  where  vessels 
fish  using  a  combination  of  blocks  of 
time  out  of  the  fishery  and  time  spent 
at  the  dock  (Fleet  Days-at-Sea  (DAS)) 
unless  they  elect  to  take  an  allocations 
of  actual  Individual  DAS  that  vessels 
may  fish  for  multispecies  finfish; 
exceptions  to  the  effort  reduction 
program  for  vessels  45  feet  (13.7  m)  and 
less  in  length,  vessels  fishing  less  than 
4,500  hooks,  vessels  fishing  sink  gillnet 
gear,  and  vessels  at  sea  for  less  than  a 
day;  possession-limit-only  restriction  on 
vessels  fishing  with  sea  scallop  dredges: 
a  requirement  to  purchase  and  install  a 
Vessel  Tracking  System  unit  (VTS)  for 
vessels  fishing  Individual  DAS  and 
vessels  that  have  historically  fished 
with  a  scallop  dredge  and  otter  trawl;  a 
card  monitoring  or  call-in  system  for 
other  vessels  in  the  Fleet  DAS  reduction 
program:  a  minimum  mesh  size  in  the 
Southern  New  England/Mid-Atlantic 
area;  an  increase  in  the  minimum  mesh 
size  in  the  Gulf  of  Maine/Georges  Bank 
area;  exceptions  to  the  mesh  size 
regulations  for  vessels  fishing  less  than 
the  possession  limit,  and  for  vessels 
fishing  with  purse  seine  or  midwater 
trawl  gear;  minimum  fish  sizes;  a 
prohibition  on  {>air  trawling;  seasonal 
mesh  requirements  in  the  Stellwagen 
Bank/Jeffreys  Ledge  area;  a  suspension 
of  Cl(^ed  Area  I  except  for  fixed  gear; 
a  modification  of  Closed  Area  II  in  area 
and  time;  a  closure  of  an  area  in  the 
vicinity  of  the  Nantucket  Lightship 
which  occurs  when  a  research  trawl 
survey  index  is  reached;  a  requirement 
that  vessels  fishing  for  northern  shrimp 
use  a  finfish  excluder  device;  permits 
for  vessel  operators  and  dealers; 
mandatory  reporting  for  permitted 
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vessels  and  dealers;  aod  framework 
measures  to  adjust  the  effort  control  and 
other  measures.  This  proposed 
ameodmenl  also  includes  definitions  of 
overfishing  for^xaan  pout,  pollock,  red 
hake,  white  bate,  and  windowpano 
flounder.  The  intent  of  this  amendment 
is  to  reduce  the  fishing  mortality  rate  in 
order  to  eliminate  the  overfished 
condition  of  the  stocks  of  multispecies 
finfish. 

Disapproved  Amendment  5  measures 
are:  a  haddock  possession  limit  of  5.000 
pounds  (2.268  kg),  and  an  exemptioa  to 
the  regulations  for  vessels  fishing  (or 
winter  flounder  in  state  waters.  The 


haddock  poasessioa  limit  vna  fciund  to 
be  inconsistent  with  Natiooal  Standard 
1  of  the  K4agnuson  Act  by  not 

[>reventing  overfishing.  The  possession 
imit  was  determined  to  be  too  high  to 
have  any  appreciable  effect  at  reducing 
fishing  mortality.  The  winter  flounder 
exemption  was  found  to  be  inconsistent 
with  National  Standard  1  because  it  is 
poorly  defined,  does  not  provide 
adequate  information  to  aetermine  that 
it  would  prevent  overfishing,  may  have 
led  to  increased  mortality  cMwinter 
flounder  and  other  muhispedes.  and 
would  compound  the  difficulties  in 
enforcing  the  FMP's  other  measures. 


The  receipt  date  for  this  amendment 
is  September  30, 1993.  Proposed 
regulations  to  implement  this 
amendment  are  scheduled  to  be 
published  within  15  days  of  the  receipt 
date. 

AnduMily:  16  U.S.C  1801  et  seq. 
Dated:  October  1.1993. 
Richard  H.  Schaafcr, 

Director  ofOffhx  of  Fisheries,  Conservation 

and  Management.  National  Marine  Fisheries 

Service. 

IFR  Doc.  93-24S44  Piled  10-1-93;  3-J7  pm] 

■ajJHQ  COM  aB1«-«2-M 


Notices 


Federal  Register 

Vol.  58.  No.  192 

Wednesday,  October  6.  1993 


This  sectton  of  th«  FEDERAL  REGISTER 
contains  documents  otner  than  rules  or 
proposed  rules  that  are  applicable  to  the 
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petitions  and  app<tcatkxis  and  agerKy 
statements  of  organlzaton  arxj  functions  are 
examples  of  documents  appearing  In  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Servtc* 

Nutrition  PrograiTt  for  the  Elderly; 
Adjusted  Level  of  Assistance  From 
October  1 , 1 992  to  September  30, 1993 

AGENCY:  Food  and  Nutrition  Service. 
USDA. 

ACTKM:  Notice. 

SUMMARY:  This  notice  announces  the 
adjusted  level  of  per-meal  assistance  for 
the  Nutrition  Program  for  the  Elderly 
(NPE)  for  Fiscal  Year  1993.  The  initial 
level  of  assistance  of  $.5780  is  adjusted 
to  $.6206  for  each  eligible  meal  in 
accordance  with  section  311(a)(4)  of  the 
Older  Americans  Act  of  1 965 ,  as 
amended  by  section  310  of  the  Older 
Americans  Act  Amendments  of  1992. 
EFFECTIVE  DATE:  October  1, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  K.  Cohen,  Program 
Administration  Branch,  Food 
Distribution  Division,  Food  and 
Nutrition  Service,  U.S.  Department  of 
Agriculture,  3101  Park  Center  Drive, 
Alexandria,  Virginia  22302-1594  or 
telephone  (703)  305-2660. 

SUPPLEMENTARY  INFORMATION: 
Classification 

This  program  is  Usted  in  the  Catalog 
of  Federal  Domestic  Assistance  imder 
Nos.  10.550  and  10.570  and  is  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V,  and  final  rule  related 
notice  pubhshed  at  48  FR  29114,  Jtme 
24, 1983.) 

This  notice  imposes  no  new  reporting 
or  recordkeeping  provisions  that  are 
subject  to  Office  of  Management  and 
Budget  review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507).  This  action  is  not  a  rule 
as  defined  by  the  Regulatory  Flexibility 


Act  (5  U.S.C.  601-612)  and  thus  is 
exempt  bom  the  provisions  of  that  Act. 

Legislative  Background 

On  September  30, 1992,  the  President 
signed  Public  Law  102-375.  the  Older 
Americans  Act  Amendments  of  1992. 
Section  310  of  this  law  amended  section 
311(a)(4)  of  the  Older  Americans  Act  of 
1965  (the  Act)  to  require  the  Secretary 
of  Agriculture  to  maintain  a  per-meal 
levelof  assistance  for  NPE  of  $.6206  for 
Fiscal  Year  1993.  Section  311(c)(2)  of 
the  Act  was  amended  to  provide  that  the 
final  reimbursement  claims  must  be 
adjusted  so  as  to  utihze  the  entire 
program  appropriation  for  the  fiscal  year 
forper-meal  support. 

Congress  appropriated  funds  for  NPE 
for  Fiscal  Year  1993  in  the  Agriculture. 
Rural  Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  1993  (Pub.  h.  102- 
341),  enacted  on  August  14, 1992,  prior 
to  enactment  of  the  Older  Americans 
Act  Amendments  of  1992.  Therefore, 
the  Fiscal  Year  1993  NPE  appropriation 
was  estabhshed  on  the  basis  of  the 
minimum  per-meal  rate  in  effect  at  that 
time,  i.e.,  $.5676,  rather  than  the  rate 
structuj«  that  was  subsequently 
established  on  September  30. 1992  by 
the  1992  amendments  to  section  311  of 
the  Act. 

The  Department  expected  that  the 
Fiscal  Year  1993  NPE  Appropriation  of 
$142,912,000  would  prove  insufficient 
to  sustain  the  legislatively  stipulated 
rate  of  $.6206.  Therefore,  based  on  its 
projection  of  the  number  of  meals  to  be 
claimed  during  the  fiscal  year,  and  in 
light  of  constitutional  and  statutory 
prohibitions  on  obligating  or  spending 
funds  in  excess  of  the  available 
appropriation,  the  Department 
estabhshed  an  initial  per-meal 
reimbursement  rate  of  $.5780.  the 
highest  rate  which  it  beUeved  the 
appropriation  would  support.  This 
initial  level  of  per-meal  assistance  was 
aimoimced  in  the  December  11. 1992 
Federal  Register  (57  FR  58784). 

Rate  Adjustment 

The  Department's  meal  service 
projection  for  Fiscal  Year  1993  assumes 
a  .9  percent  increase  in  meal  service 
over  the  previous  year.  Meal  coimts  for 
the  first  quarter  of  Fiscal  Year  1993  very 
closely  tracked  this  projection. 
However,  second  quarter  data  reveal  a 
decline  which  more  than  compensates 
for  the  slight  increase  of  the  first . 


Quarter.  The  Department  has  concluded 
that  the  Fiscal  Year  1993  NPE 
appropriation  will  support  an  upward 
adjustment  of  the  initially  announced 
rate  of  $.5780,  but  that  it  will  not  permit 
an  adjustment  up  to  the  legislatively 
stipulated  level  of  $.6206.  However,  tbe 
Department  has  determined  that 
sufficient  funds  can  be  reprogrammed 
from  other  accoimts  to  provide  the 
balance  necessary  to  support  all  meals 
claimed  in  Fiscal  Year  1993  at  the 
legislative  level.  Therefore,  the 
Department  has  decided  to  supplement 
the  NPE  appropriation  in  this  manner  so 
that  it  can  adjust  the  Fiscal  Year  1993 
per-meal  rate  to  $.6206.  This  adjusted 
rate  applies  to  all  eligible  meals  served 
during  the  year,  including  those  served 
prior  to  this  announcement.  Since  the 
reprogramming  process  enables  the 
Department  to  transfer  to  NPE  precisely 
the  amount  necessary  to  support  all 
meals  at  this  rate,  further  adjustments  to 
the  Fiscal  Year  1993  rate  are  not 
anticipated. 

Dated:  June  18, 1993. 
Ouistopher  |.  Martiii,  / 

Acting  Administrator  ' 

(FR  Doc.  93-24506  Filed  10-5-93;  8:45  am) 
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Forest  Service 

Exemption  of  ttte  Main  Canyon 
Summlt/Sweetwater/Plne  Lake  Salvage 
Sales  and  Recovery  Project,  Dixie 
National  Forest,  UT 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  exemption  from 
appeal. 

SUMMARY:  This  is  notification  that 
decisions  to  implement  timber  salvage 
harvest,  treatment  of  infested  trees 
which  are  non-merchantable,  and 
reforestation  activities  to  rehabilitate 
and  recover  natural  resources  from 
recent  mountain  pine  beetle  attacks  on 
the  Main  Canyon  Sununit/Sweetwater/ 
Pine  Lake  project  area  of  the  Escalante 
Ranger  District  on  the  Dixie  National 
Forest  are  exempted  from  appeal  per 
provisions  of  36  CFR  217.4(a)(ll). 
DATES:  Effective  October  6, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  R.  Schulkoski,  District  Ranger, 
Escalante  Ranger  District,  E>ixie  National 
Forest,  P.O.  Box  246,  Escalante.  Utah 
84726.  (801)  826-5400. 
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SUPPLEMENTARY  MFORMATION:  Several 
yean  of  drought  in  southern  Utah  have 
reduced  soil  moisture  and  weakened 
already  stressed  ponderosa  pine, 
increasing  their  susceptibility  to  attack 
by  mountain  pine  beetle.  Consequently, 
mountain  pine  beetle  populations  have 
dramatically  increased  ovBt  the  past  2- 
3  years.  As  part  of  the  effort  to 
rehabilitate  and  recover  timber 
resources  damaged  by  the  increasing 
beetle  populations,  the  Escalante  Ranger 
District  has  developed  a  proposal  to 
salvage  insect  infected  trees,  to  further 
disrupt  their  life  cycle  by  cutting  and 
burning  infected  non-merchantable 
trees,  and  to  reforest  damaged  areas.  A 
District  Interdisciplinary  Team  (IDT) 
has  completed  the  National 
Environmental  Protection  Act  (NKPA) 
process  to  identify  issues,  develop 
alternatives  and  to  analjrza  the  effects  of 
implement  ng  the  proposed  recovery 
activities.  This  process  has  resulted  in 
the  completion  of  a  categorical 
exclusion  documenting  the  analysis  of 
the  proposed  action.  The  project  area  is 
located  on  the  west  side  of  the  District 
in  Garfield  County,  between  Escalante 
Canyon  and  Pine  Lake.  The  project  area 
totals  an  estimated  600  acres  with  85 
acres  proposed  for  recovery  and 
rehabilitation.  Mortality  has  increased 
substantially  over  the  last  2  years  as  the 
insect  population  increases.  The 
infestation  centers  are  within  stands  of 
ponderosa  pine  which  will  support 
continued  population  increases.  This 
would  resiilt  in  substantial  losses  in 
timber  value,  visual  quality,  wildlife 
habitat  and  forest  health.  The  District  is 
proposing  to  salvage  harvest  insect 
infected  trees  and  to  further  disrupt 
their  breeding  cycle  and  decrease  beetle 
populations  oy  cutting  and  biuning  non- 
merchantable  trees  which  are  infected. 
There  is  no  road  construction  proposed 
for  the  salvage  harvest  operation. 
Management  direction  for  the  Main 
Canyon/Pine  Lake/Sweetwater  area  is 
established  in  the  Land  and  Resoxirce 
Plan  (LRMP)  for  the  Dixie  National 
Forest.  The  LRMP  provides  for  the 
removal  of  salvage  timber  from  lands 
within  the  project  area.  In  addition,  the 
to  LRMP  describes  standards  and 
guidelines  which  must  be  observed 
when  harvesting  timber  to  protect  soil, 
water,  wildlife,  visual  quality  and  other 
resources.  The  proposed  action  for  the 
Main  Canyon  Summit/Sweetwater/Pine 
Lake  Salvage  and  Recovery  Project  is 
consistent  with  the  standards, 
guidelines,  objectives  and  management 
direction  provided  in  the  LRMP. 

The  IDT  consisting  of  a  forester. 
silvicultuh-<-t,  wildhre  biologist  and 
landscape  architect  have  analyzed  the 


insect  situation  and  have  siiggested  the 
rehabilitation  and  recovery  process 
described  in  the  proposed  action.  These 
activities  will:  (1)  Help  break  up  the 
insect  breeding  cycle;  (2)  prevent  further 
deterioration  of  visual  quality  along 
Forest  Highway  17  and  Forest  Road  132: 
(3)  prevent  furdier  reductions  in  forest 
health  and  wildlife  habitat:  (4)  recover 
valuable  timber  that  would  otherwise 
deteriorate:  (5)  refwest  those  areas 
which  have  been  left  without  tree  cover 
as  a  result  of  insect  caused  mortaUty 
and  (6)  prevont  increases  in  fire  hazards 
and  fuel  loading.  Through  the  salvage 
timber  sales,  breeding  insects  can  be 
removed,  fuel  treatmraits  can  be 
accomplished,  and  Knutson-Vandenberg 
(K-V)  funds  can  be  generated  for  use  to 
restore  forest  resources  that  have  been 
damaged  by  the  increasing  beetle 
populations. 

The  District  Ranger  has  determined, 
through  scoping  and  environmental 
analysis,  that  there  is  good  cause  to 
expeidite  this  project  The  dedaion  for 
the  analysis  area  is  scheduled  to  be 
issued  in  mid-September,  1993.  If  the 

f)roject  is  delayed  because  of  appeals 
delays  up  to  150  days  are  possiole).  it 
is  likely  mat  the  salvage  harvest  could 
not  be  implemented  during  the  1903 
normal  operating  season.  This  would 
result  in  a  loss  of  volume  and  value  of 
the  timber  due  to  deterioration.  Delays 
resulting  from  appeals  could  cause  a 
loss  of  30  percent  of  the  timber  volimie 
and  50  percent  of  the  value,  and 
potentially  make  the  salvage  sale 
uneconomical  for  timber  purchasers.  In 
addition,  a  delay  in  the  project  would 
likely  reduce  the  probebihty  of 
successful  area  ruiabilitatiaD  including 
reforestation,  fuel  redxiction,  and  control 
of  local  insect  populations.  Overall, 
delays  from  appeals  would  jeopardize 
the  objectives  of  the  rehabilitation  and 
recover  project. 

Pursuant  to  36  CFR  217.4(a)(ll),  it  is 
my  decision  to  exempt  from  appeals  the 
decision  relating  to  salvage  harvest, 
removal  of  infected  nonmerchantable 
trees,  and  restoration  of  lands  affected 
by  mountain  pine  beetle  in  the  Main 
Canyon  Sununit/Sweetwater/Pine  Lake 
project  area  on  the  Escalante  Ranger 
District,  Dixie  National  Forest.  The 
categorical  exclusion  discloses  the 
effiacts  of  the  proposed  action  on  the 
environment  and  addresses  the  issues 
resulting  from  the  proposaL 

Dated:  September  30. 1993. 
Gray  F.  leyadds. 

Regional  Fonster,  Litenituuntuin  Begioa, 
VSDA,  Pontt  Service. 

IFR  Doc  93-24554  Filed  10-5-93: 8:45  am] 
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Control  Lato  Timber  HarvMt;  TongoM 
NatkMMl  Forest.  Ketchikan  Area; 
Princa  of  Walaa,  AK  Notica  of  Intent  To 
Prapara  an  Envlronmantal  Impact 
Statement 

SUMMARY:  The  Department  of 
Agriculture,  Forest  Service,  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  to  provide  timbor  to  the  Ketchikan 
Pulp  Company  50-year  Timber  Sale 
Contract  or  the  Ketchikan  Area 
Independent  Timber  Sale  Program.  The 
Recond  of  Decision  Mrill  disclose  how 
the  Forest  Service  has  decided  to 
provide  harvest  imits,  roads,  and 
associated  timber  harvesting  fedlities. 
The  proposed  action  is  to  harvest  an 
estimated  187  million  board  feet  of 
timber  on  an  estimated  7,000  acres.  The 
proposed  timber  harvest  is  located 
within  Tongass  Forest  Plan  Management 
Areas  K08,  K14,  and  K15  on  Prince  of 
Wales  Island.  Alaska,  on  the  Thome  Bev 
Ranger  District  of  the  Ketchikan  Area  of 
the  Tongass  National  Forest. 
0ATE8:  Comments  concerning  the  scope 
of  this  project  should  be  received  by 
November  5, 1993. 
ADDRESSES:  Please  send  written 
comments  and  suggestions  ccmceming 
the  scope  of  this  project  to  David  D. 
Rittffiihouse,  Forest  Supervisor,  Tongass 
National  Forest.  Ketchikan  Area,  Attn: 
Control  Lake  EIS.  Federal  Building. 
Ketchikan.  AK  99901. 
FOR  RIRT>CR  aiFOHMATION  CONTACT: 
Questions  about  the  proposal  and  EIS 
should  be  directed  to  David  Arrasmith. 
Planning  Staff  Officer.  Tongass  National 
Forest.  Ketchikan  Area.  Federal 
Building,  Ketchikan,  Alaska  99901. 
telephone  (907)  225-3101. 
PUBLIC  PARTICIPATION:  Public 
participation  will  be  an  integral 
component  of  the  study  process  and 
will  be  especially  important  at  sevwal 
points  during  the  analysis.  The  first  is 
during  the  scoping  process.  The  Forest 
Service  will  be  seeking  information, 
comments,  and  assistance  from  Federal. 
State,  and  local  agencies  and 
individuals  and  organizations  that  may 
be  interested  in.  or  affected  by,  the 
proposed  activities.  The  scoping  process 
will  include:  (1)  identification  of 
potential  issues;  (2)  identification  of 
issues  to  be  analyzed  in  depth;  and,  (3) 
elimination  of  insignificant  issues  or 
those  which  have  been  covered  by  a 
previous  environmental  review.  Public 
scoping  meetings  are  scheduled  in 
Alaska  at  Klawock,  October  18. 1993; 
Thome  Bay,  October  19. 1993;  and 
Ketchikan.  October  20. 1993.  Written 
scoping  comments  are  also  being 
solicited  through  a  scoping  package  thai 
has  been  sent  to  the  project  mailing  list 
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For  the  Forest  Service  to  best  use  the 
scoping  input,  comments  shovild  be 
reoaived  by  November  5, 1993. 

Based  on  results  of  scoping  and  the 
resource  capabilities  within  the  project 
area,  alternatives  to  the  proposed  action, 
including  a  "no  action"  alternative,  will 
be  developed  for  the  Draft 
Environmental  Impact  Statement  (DEIS). 
The  DEIS  is  projected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  in  June  1994.  Public  comment  on 
the  DEIS  will  be  solicited  for  a 
minimum  of  45  days  from  the  date  the 
notice  of  availability  appears  in  the 
Federal  Register.  Subsistence  hearings, 
as  provided  for  in  section  8  of  the 
Alaska  National  Interest  Lands 
Conservation  Act  (ANILCA),  are 
planned  during  this  45-day  comment 
period. 

It  is  very  important  that  those 
interested  in  this  project  comment  on 
the  DEIS.  To  be  most  helpful,  comments 
should  be  as  specific  as  possible. 

PERMITS:  Permits  reqxiired  for 
implementation  include  the  following: 
1.  U.S.  Army  Corps  of  Engineers 
—Approval  of  the  discharge  of 
dredged  or  fill  materials  into  waters 
of  the  United  States  under  Section 
404  of  the  Qean  Water  Act 

— Approval  of  the  construction  of 
structures  or  work  in  navigable 
waters  of  the  United  States  under 
Section  10  of  the  Rivers  and 
Harbors  Act  of  1899 

2.  Environmental  Protection  Agency 
— Naticmal  Pollutant  Discharge 

Eliminati(»i  System  (402)  Permit 
— Review  Spill  Prevention  Control 
and  Countermeasure  Plan 

3.  State  or  Alaska.  Department  of 
Natural  Resources 

— Tideland  Permit  and  Lease  or 
I  basement 

4.  State  of  Alaska,  Department  of 
Environmental  Conservation 

— Solid  Waste  Disposal  Permit 

— Certfication  of  Compliance  with 

Alaska  Water  Quality  Standards 

(401  Certification) 

RESPONSIBLE  OfFtCIAU  David  D. 
Rittenhouse,  Forest  Supervisor, 
Ketchikan  Area.  Tongass  National 
Forest,  Federal  Building,  Ketchikan, 
Alaska  99901.  is  the  responsible  official. 
The  responsible  official  will  consider 
the  comments,  responses,  disclosure  of 
environmental  consequences,  and 
applicable  laws,  regulations,  and 
policies  in  making  the  decision  and 
stating  the  rationale  in  the  Record  of 
Decision. 


Dated:  September  29, 1993. 
AniM  HuebiMr, 
Acting  Forest  Supervisor. 
(FR  Doc.  93-24498  Filed  lO-S-93;  8:45  ami 
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Lectin*  Wild  and  Scanic  Rivar 
Managamant  Plan,  Wailowa-Whitman 
National  Foraat,  Wallowa  County, 
Oregon 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  availability. 

SUMMARY:  On  July  7. 1993.  Wallowa- 
Whitman  Acting  Forest  Supervisor. 
WiUiam  R.  Cast,  made  a  decision  to 
adopt  into  the  Forest  Plan  the  Lostine 
Wild  and  Scenic  River  Management 
Plan  which  required  an  amendment  to 
the  Wallowa- Whitman  Forest  Plan. 

This  management  plan  outlines  use 
levels,  development  levels,  resource 
protection  measures,  and  outlines  a 
general  njianagement  direction  for  the 
river  corridor.  This  amendment  is 
necessary  to  implement  the  Wild  and 
Scenic  Rivers  Act  which  required  the , 
Forest  Service  to  develop  a  management 
plan  for  the  Lostine  River.  Interim 
direction  was  identified  in  the  Forest 
Plan  as  Management  Area  7  (Wild  and 
Scenic  Rivers).  The  environmental 
assessment  documents  the  analysis  of 
alternatives  to  managing  the  Lostine 
Wild  and  Scenic  River  in  accordance 
with  the  Wild  and  Scenic  Rivers  Act. 

This  decision  is  subject  to  appeal 
pursuant  to  Forest  Service  regulations 
36  CFR  part  217.  Appeals  must  be  filed 
within  45  days  bora  the  date  of 
publication  in  the  Baker  Qty  Herald. 
Notices  of  Appeals  must  meet  the 
requirement  of  36  CFR  217.9. 

The  environmental  assessment  for  the 
Lostine  Wild  and  Scenic  River 
Management  Plan  is  available  for  the 
public  review  at  the  Wallowa- Whitman 
National  Forest  Supervisor's  Office  in 
Baker  Qty,  Oregon. 

effective  DATE:  Implementation  of  this 
decision  shall  not  occur  within  7  days 
following  publication  of  the  legal  notice 
of  the  decision  in  the  Baker  Qty  Herald. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information,  contact  Marty 
Gardner,  Wallowa- Whitman  National 
Forest,  P.O.  Box  907,  Baker  Qty,  Oregon 
97814  or  phone  (503)-523-6391. 

Dated:  September  22, 1993.  ^^ 

John  W.  Austin. 
Acting  Forest  Supervisor. 
[FR  Doc  93-24500  Filed  lO-S-93;  8:45  am] 
BNJJNO  COOe  M10-11-M 


Grand  Wand  Adviaory  Commiaaton 
Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Qrand  Island  Advisory 
Commission  meeting. 

SUMMARY:  The  Grand  Island  Advisory 
Commission  will  meet  on  October  21, 
1993  at  8  a.m.  at  the  Comfort  Inn  on  M- 
28  East  in  Munising,  Michigan.  An 
agenda  for  the  one  day  meeting  will 
consist  of  an  update  on  the  Draft 
Environmental  Impact  Statement  bom 
the  Planning  Team,  feasibility  group 
report,  and  the  beginning  of  the 
development  plan  process. 

Interested  members  of  the  public  are 
encouraged  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  this  meeting  to 
Dennis  Jones,  Public  Service  Team 
Leader,  Hiawatha  National  Forest,  2727 
N.  Lincoba  Road,  Escanaba,  MI  49829, 
(906) 786-4062. 

Dated:  September  28, 1993. 
William  F.  Spinner, 
Forest  Supervisor. 

(FR  Doc  93-24460  Filed  10-5-93;  8:45  ami 
BUMQ  COOe  3410-11-H  * 

National  Urban  and  Community 
Forestry  Advisory  Council;  Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTKM:  Notice  of  meeting. 

SUMMARY:  The  National  Urban  and 
Community  Forestry  Advisory  Council 
will  met  in  Washington,  DC,  October 
14-15, 1993,  8:30  a.m.  to  4:30  p.m.  The 
Council  is  comprised  of  15  members 
appointed  by  the  Secretary  of 
Agriculture.  The  purpose  of  the  meeting 
is  for  the  Coimcil  to  present  the 
National  Urban  and  Community 
Forestry  Action  Plan  to  the  Seoetary  of 
Agriculture  and  members  of  Congress. 
They  will  also  make  a  final  decision  on 
awards  of  the  challenge  cost-share 
program.  The  meeting  will  be  Chaired 
by  William  Kruidenier  of  the 
International  Society  of  Arboriculture 
and  is  open  to  the  public.  Time  vdW  be 
provided  at  the  beginning  of  each  major 
agenda  topic  for  public  input.  Time  to 
speak  must  be  requested  in  advtmce 
from  the  committee  staff.  However, 
Council  discussion  is  limited  to  Forest 
Service  staff  and  Council  members. 
Persons  who  wish  to  bring  urban  and 
community  forestry  matters  to  the 
attention  of  the  Council  may  file  written 
statements  with  the  Council  staff  before 
or  after  the  meeting. 

DATES:  The  meeting  will  be  held 
October  14-15, 1993. 
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ADDRESSES:  The  meeting  will  be  held  at 
the  Auditor's  building.  201  14th  Street 
SW..  Washington.  DC  20250. 

Send  written  statements  and/or 
requests  for  agenda  items  to  Brian 
McGuire,  National  Urban  and 
G}mmunity  Forestry  Advisory  Council, 
c/o  Forest  Service—Cooperative 
Forestry.  USDA.  P.O.  Box  96090, 
Washington.  DC  20090-6090.  or  phone 
(202) 205-1689. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  McGuire.  Cooperative  Forestry 
Staff.  (202)  205-1689. 

Dated:  September  29. 1993. 
Michael  T.  lUins, 

Acting  Deputy  Chief,  State  and  Private 
Forestry. 
[PR  Doc.  93-24468  Filed  lO-S-93;  8:45  ami 
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Soil  Conservation  Service 

Changes  in  Hydric  Soils  of  the  United 
States 

AGENCY:  Soil  Conservation  Service. 

USDA. 

ACTION:  Notice  of  change. 

SUMMARY:  Pursuant  to  7  CFR 
12.31(a)(3(i).  the  Soil  Conservation 
Service,  United  States  Department  of 


Agriculture  gives  notice  of  a  change  in 
the  Hydric  Soils  of  the  United  States  as 
listed  in  the  third  edition  of  the  Hydric 
Soils  of  the  United  States, 
Miscellaneous  Publication  1491,  U.S. 
Department  of  Agriculture,  Soil 
Conservation  Service,  June  1991. 

For  further  Information  Contact: 
Maurice  I.  Mausbach,  National  Leader, 
Technical  Soil  Services,  Soil  Survey 
Division,  Soil  Conservation  Service, 
P.O.  Box  2890,  Washington,  DC  20013- 
2890,  Telephone  (202)  720-1812. 

SUPPLEMENTARY  MF0RMAT10N:  The  third 
edition  of  the  Hydric  Soils  of  the  United 
States  was  published  June  1991,  and  a 
notice  of  change  published  in  the 
Federal  Register,  October  11, 1991,  vol. 
56,  no.  198,  page  51371.  Changes  to  this 
document  were  made  in  1992  and 
published  in  the  Federal  Register, 
August  19, 1992,  Vol.  57,  No.  161,  page 
37517.  The  changes  published  herein 
reflect  soils  added  and  deleted  since  the 
1991  publication. 

The  national  list  of  hydric  soils 
changes  as  additional  soil  series  are 
recognized  and  defined  and/or 
properties  of  existing  soil  series  are 
updated  based  on  additional  data.  These 
changes  reflect  refinements  in 
knowledge  of  the  soils  of  the  United 
States.  New  soil  series  are  recognized  as 


soils  are  mapped  in  previously 
unmapped  areas.  These  new  series  have 
always  met  hydric  soil  criteria,  whether 
recognized  as  series  or  not,  and  thus 
represent  an  insignificant  change  in 
acreage  of  hydric  soils.  Soils  that  are 
removed  bom  the  list  are  mostly  dry 
phases  of  existing  hydric  soils.  These 
dry  phases  would  not  have  met  wetland 
hydrology  criteria,  thus  represent  an 
insignificant  change  in  acreage  of 
wetlands. 

The  list  of  hydric  soils  is  computer 
generated  using  the  hydric  soil  criteria 
and  a  database  of  properties  of  each  soil 
series  in  the  United  States.  The  database 
is  also  used  to  generate  interpretations 
of  how  soils  perform  for  many  land 
uses.  Therefore,  some  changes  in  the  list 
of  hydric  soils  result  firom  adding 
phases  for  a  hydric  soil  to  refine  another 
interpretation.  This  split  or  addition  of 
a  hydric  phase  causes  an  increase  in  the 
number  of  hydric  soils,  but  does  not 
affect  the  acres  of  the  hydric  soil.  Data 
for  all  soil  series  are  in  the  Soil 
Interpretations  Record  and  may  be 
reviewed  by  contacting  a  local  office  of 
the  Soil  Conservation  Service  in  the 
appropriate  State. 

Dated:  September  28. 1993. 
Richard  W.  Arnold. 
Director,  Soil  Survey  Division. 


Soils  on  the  October  91  Hydric  Ust,  but  not  on  the  January  93  Hydric  List  (the  "Hydric 
Criteria  Number"  Column  Indicates  What  Caused  the  Soil  to  be  Included  in  the  Hydric 
List.  See  the  "Criteria  for  Hydric  Soils"  to  Determine  the  Meaning  of  This  Column.) 
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Soils  on  the  October  91  Hyoric  Ust,  but  not  on  the  January  93  Hydric  Ust  (the  "Hydric 
Criteria  Number"  Column  Indicates  What  Caused  the  Soil  to  be  Included  in  the  Hydric 
Ust.  See  the  "Criteria  for  Hydric  Soils"  to  Determine  the  Meanwg  of  This  COLUMN.y— 
Continued 
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•  Some  soil  interpretation  records  represerrting  phase  of  this  series  are  ncH  hydric. 

BSome  phases  of  this  soil  are  not  frequently  flooded  of  long  duration. 

sSome  drainage  classes  for  this  soil  are  not  hydric. 

'This  soil  record  has  t>een  removed  from  the  database  since  H  last  appeared  in  the  hydric  KsL 
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Alvodest  Sonr«- 

what  Poorly 

Drained 

(OR1467) 
.     Nalric 

Camborthids*. 
Anan (AK0362) 

Type 

Cryaquents. 
Auganaush 

(MN0635) 

Mollic 

Ochraquatfs. 
Belize,  Drained 

(LA0195)  Typic 

Hydraquents. 
BardweN.  Winter 

Flooding 

(KY0192) 

Fhjverrtic 

Hapludolls2. 
Bayvi,  Limestone 

Substratum 

(FL0563) 

Cumuiic 

Hapiaquolis. 
Bear  Lake,  Very 

Poorly  Drained 

(ID  1699)  Typic 

Calciaquolls. 
Bellslal(e 

(ID6023) 

Fluvaquentic 

Humaquepts. 
Bemis,  Stony 

(ME0139) 

Aerie 

Cryaquepts. 
Bemer  (MN0628) 

Terric 

Borosaprists. 
Bigsag  (MT1077) 

Typic 

Halaquepts. 
Bigsandy.  Saline 

(MT1335) 

Typic 

Fluvaquents. 
Blackcreek 

(MT1361) 

Typic 

Haplaquepls. 


Frigid. 


Cryic 
Frigid 


Thermic . 
Thermic . 

Themnic . 

Frigid .... 


Frigid. 

Cryic  . 

Frigid  . 
Frigid . 
Frigid. 

Frigid 


VP 


VP 


SP 


VP.P 


W 


VP 


VP 


VP 


VP 


♦l-I.O 


0.5-1.5 


♦4.-2.0 


♦  5-3.0 


Sep-Jun 


Mar->Jul 


Nov->)ul 


Deo-Apr 


<6.0 


<6.0 


<6.0 


<6.0 


0.5-1.0 


1.0-3.0 


0.5-1.5 


3.0-6.0 


0-1.0 


♦2-1.0 


♦1.-1.5 


0-1.0 


♦1.-2.0 


1.0-3.0 


1.0-2.0 


1.0-4.0 


Jaiv-Dec 


Nov-Jun 


Jarv-Oec 


Feb-Mar 


Jaf>-Dec 


Deo-Aug 


Oct-Aug 


Sep-Jun 


Nov-vJun 


Deo-Jun 


Deo-Jun 


Apr->hil 


<6.0 


<6.0 


<6.0 


<6.0 


<6.0 


<6.0 


<6.0 


«6.0 


<6.0 


<6.0 


<6.0 


Frequent 


Occasional 


Frequent 


Rare 


Frequent 


None 


Rare 


<6.0       None 


Frequerrt 


Frequent 


Frequent 


Frequent 


None 


Long 


Brief 


Brief 


Oct-Jun 


Jarvvlun 


Mar-Oct 


1.3.4 


283 


2B3.3 


Drained  .... 
Undrained 

All 


All 


All 


4W 
5W 

5W 


6W 


7W 


Long 


Jul-Nov 


Long 


V  Brief 


VLong.. 


VLong.. 


2B3,4 


2B3 


2B3 


0-2% 


Dec- 
May. 


Jan-Dec 


Dec-Sep 


Dec-Jun 


Rare-Occa- 
sional. 

Occasiorial ... 


Rare. 


Brief- 
Long. 

Long  ... 


2B3 


2B3.3,4 


2B3,3.4 


2B3 


Mar- 
May. 

Apr-Jun 


Drained  .... 
Undrained 


All 


0-€% 

6-12% 

12-20%  .... 
20-25%  .... 

All 


0-1% 


All 


All 


1    Drained  .... 
Undrained 


2B3 


2B3 


2B3 


Rare  ... 
Occas . 

All 


0-2% 


6W 


2W 
4W 


4W 


3W 
2E 
4E 
6E 

6W 


5W 


5W 


7S 


4W 
6W 

7W 
7W 

7W 


5W 
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91    Hydric   List   (the   "Hydric 

BE    Included   in   the    Hydric 

Meaning   of   This   Column.)— 


Series  and  sub- 
grot^) 


Teftipera- 
ture 


Drain- 
age 
class 


High  water  table 


Depth 


Months 


Perm, 
within 

20 
inches 


Flooding 


Frequency 


Duration 


Months 


Hydric 

criteria 

No. 


Capability 


Critical 

phase  cri- 

tena 


Qass 
and 
sub- 
class 


Blacklake 

(MT1360) 

HistJc 

Haplaquands. 
Boley  (OK0362) 

Aerie 

Fluvaquents. 
Borah  (ID1 639) 

Aquic 

Calcixerolls^ 
Boulder  Lake, 

Poorly  Drained 

(NV2551) 

Aquic 

Chromoxererts. 
Brandsvokj 

(NM0625) 

Typic 
<  Argiaquolls. 
Brinnum,  Alkali 

{NV2573) 

Typic 

Halaqueptsv 
Canbum,  Strati- 

riedSut>- 

stratum 

(UT1825) 

Cumulk: 

Hapaquolls. 
Capitola 

(WI0423) 

Mollic 

Ochraqualfs. 
Cathro,  Fre- 
quently Flood- 
ed (MI01 08) 

Terric 

Borosaprists. 
Chaires,  Hydric 

(FL0121)Alfk: 

Haplaquods^ 
Cheniere,  Fre- 
quently Flood- 
ed (LA0202) 

Typic 

Udipsamment- 

S1.2. 
Chichagof 

(AK0348) 

Histic 

Cryaquepts. 
Chippewa,  Fri- 
able Sut>- 

stratum 

(NY0522) 

Typic 

Fragiaquepts 
Chunilna 

(AK0352) 

Typic 

Qyaquands. 


Frigid. 


Thermic , 

Frigkl 

Frigid 


Frigid . 


Mesk: 


Frigkj 


Frigkl 


Frigkl 


Thermic , 
Thermic . 


Cryic 


Mesk: 


Cryic 


VP 

P 
P 


VP 


P.VP 


VP 


SE 


VP 


P.W 


VP 


♦2-1.0 


0-1.0 


1.0-2.0 


+.5-1.5 


1.0-3.0 


0.5-1.5 


1.0-2.0 


Jarv-Oec 


Nov-Jun 


Apr-Aug 


Dec->)an 


Mar-Jun 


Sep- 
May 


Apr-Jul 


<6.0 


<6.0 


<6.0 


<6.0 


<6.0 


<6.0 


<6.0 


+1-1.0 


+2-1.0 


0-0.5 


J6.0 


Oct-Jun 


Jarv-Dec 


Mar-Sep 


<6.0 


<6.0 


^6.0 


<6.0 


0-1 .0 


+.5-0.5 


0-1.5 


Jarv-Dec 


Nov- 
May. 


Apr-Sep 


<6.0 


<6.0 


<6.0 


None 


Frequent 


VBrief- 
Brief. 


OccaskKial 


Brief 


Apr-Sep 


Apr-May 


None 


None 


Occask>na) 


Occask>nal 


Long 


V  Brief 


Oct-May 


Ju»-Sep 


None 


Frequent 


Brief-V 
Long. 


Mar- 
May. 


None 


Frequent 


Long 


Jan-Dec 


OccaskHial 


None 


V  Brief 


Oct-Apr 


None 


2B3.3 


263 


2B3 


2B3,3 


2B3 


2B3 


2B3 


0-1% 


Afl 


All 


Al 


AH... 


0-2% 


0-2%, 


2B3,3 


1.3 


2B1 


Drained  .... 
Undrained 


An 


All 


Freq 


2B3 


2B3,3 


All 


Aii 


2B3 


0.7% 


5W 


5W 


SW 


6W 


2W 


5W 


3W 


3W 
6W 


8W 


4W 


5W 


7W 


7S 


6W 
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Tempeia- 
tum 

Drain- 
age 

High  water  table 

within 
20 

inches 

Ftoodtotg 

Hydric 

crrtona 

No. 

Capability 

Seiies  and  sub- 
group 

Depth 

Months 

Frequsncy 

Duration 

Months 

Critical 
phase  cri- 
teria 

Oass 
and 
sub- 
class 

CitypoM 

Frigtd 

VP 

♦1-1  iJ 

Nov-Niun 

t&O 

None 

1 

Al 

7W 

(WI0441)  Type 

Rorosapnsts. 

Clara  (FL0560) 

Thermic . 

P 

(K1.0 

Jurv-Oec 

6.0 

None-Conv 

Brief 

Jan-Mar 

2B1 

None. 

4W 

Spodic 

moM. 

Rare. 

6W 

Psammaquenl- 

. 

Common  .. 

Clara  (FL0561) 

Thenwo 

VP 

♦2-0 

Jar>-Oec 

^6.0 

Nona 

2E1,3 

AN ._.       „ 

6W 

Spodc 

Psammaquenl- 
s. 

Clear  Lake. 

• 

Thermic  — 

P 

♦1-6.0 

Dec-Mar 

<6.0 

Rare 

2B3.3 

MAP>16  -. 

Map>16 

(CA2484) 

Typfc 

Peiloxererts^ 

Clearwater, 

Frigid 

VP 

♦1-1.0 

Jar>-Oec 

<6.0 

/tone-Flare  ... 

2B3.  3 

Drained  , 

3W 

Oepressionai 

Undrained 

6W 

(MN0670) 

Type 

Cohoctah.  Low 

Mesic 

P.VP 

♦1-3.0 

Nov-Jul 

<6.0 

Common 

Brief- 

Apr-Nov 

2B3.3. 

All  „ 

6W 

Predptetion 

Long. 

4 

(MI0279) 

Fhjvaciuenac 

■^ 

Hapiaquotts. 

Colvin,  Occasiorv 

Frigid 

p 

0-1.0 

Mar-Jun 

<6.0 

Occasional ... 

Brief 

Mar-Jun 

2B3 

All _ 

3W 

ally  Flooded 

(ND0417) 

c 

Type 

CaiciaquoNs. 

Cormant 

Frigid 

p 

O.S-25 

Apr-Oul 

S6.0 

None 

-      282 

All 

4W 

(MN002)  Mollic 

Psainraaquent- 
s. 

Cradtebaugh 

Mesic  - 

p 

1.0-2.0 

Dec- 

<8.0 

Occwrional ... 

Brief 

Dec-Mar 

2B3 

SUSAL- 

ew 

(NV2678) 

May. 

ALK. 

7W 

Duric 

STRSAL- 

HapiaquoOst. 

ALK 

Oawsii  (Wt049(^ 

Frigid  .„ 

VP 

♦1-1.0 

Sep-Jun 

<«.o 

None 

1 

ALL  __. 

7W 

Terric 

Borosapnsts. 

Degarmo,  Wet 

Frigid 

p 

1.0-4.0 

Mar-Sep 

<6.0 

Frequent 

Brief 

UAr-^lim 

2B3 

Alt 

5W 

(0R13«6) 

s^ 

Uf^7l    ••••>• 

WICU^VUI  1 

r\n  ........... 

Cumulic 

X 

HapiaquoOsi. 

1 

k. 

Dosa  (CA2426) 

Mesic 

SP 

Vs-2.5 

Dec-Apr 

<6.0 

None 

— • 

2A.3 

0-2% 

5W 

Aquic 

Chromoxeracts. 

Oownata.  PoTKl- 

Frigid 

VP 

♦1#-1.5 

Jan-Jun 

<6.0 

Frequent 

Brief  „.... 

Jan-Jun 

2B3.3 

All 

5W 

ed  (101785) 

Cumulic 

/ 

HaplaquoUs. 

/ 

Ouckston,  Pond- 

Thermic  

p 

♦1.-0 

J»>-Dec 

26.0 

Non-Com- 
moa 

Brief 

JarvOec 

2B1.3 

AH  „ 

7W 

ed  (NCU269) 

Type 

Psammaquent- 

Eagleten 

Frigid  _...... 

p 

1.0-2.0 

Nov->J«) 

<6.0 

Occasional... 

Brief ...... 

Apr->hjn 

263 

A« 

5W 

{MT1345) 

Cumulic 

HaplaquoOs. 
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Swies  and  sub- 
group 


Edna,  Ponded 

(MO0343) 

Typic 

Argialbolls. 
Edwards,  Sandy 

Substratum 

(MI0616) 

Limnic 

Medisaprists. 
Egglake 

(MN0654) 

Motbc 

Ochraqualfs. 
Fradon,  Poorly 

Drained 

(NJ0138)  Aerie 

Hapiaqueptsv 
Frost,  Porxled 

(LA0087)  Typic 

Glossaquatfs. 
Gait.  Cool 

(CA2475) 

Type 

Chromoxerert- 

s'. 
Gothenburg, 

Sandy 

(NE0392) 

Typic 

Psanrvnaquent- 

s. 
Granby,  Clayey 

Substratum 

(MI0623)  Typic 

Hapiaquolls. 
Haggerty,  Clayey 

Surface 

(LA0203)  Aerie 

Ochraquults. 


Haileck,  Thick 

Surface 

(NV2669) 

Cumuiic 

Hapiaquolls^  2. 
Haslie  (MN0629) 

Umnic 

Borosaprists. 
Haslie,  Ponded 

(MN0630) 

Umnic 

Borosaprists. 
Hedman 

(MN0661) 

Typic 

Caldaquolls. 
Hedman, 

Depressional 

(MN0662) 

Typic 

Calciaquolls. 


Tempera- 
ture 


Mesic 


Mesic 


Frigid, 


Mesic 


Themr»c . 
Thermic , 


Mesic 


Thermic, 


Frigid, 

Frigid, 
Frigid, 

Frigid. 

Frigid. 


Drain- 
age 
dass 


VP 


P 
MW 


P.VP 


SP 


VP 
Vp 


VP 


High  water  tabte 


Depth 


♦5-1.0 
/1-I.0 

1.0-3.0 
0-0.5 

♦1-0.5 
0-2.0 


♦1-1.0 


0-1.5 


1.5-2.5 

0-1.0 
+2-0 

0-2.0 

♦2-0.5 


Monttts 


Nov-Apr 
Sep-Jun 

Oct-Jul  . 

Oct-Jun 

Jan-Dec 
Dec-Mar 

Nov-Jun 


Nov-Jun 


Nov-Jun 


Feb-Jul 

Nov->Jui 
Jan-Dec 

Apr-Jul. 

Apr->Jul  . 


Perra 
within 

20 
inches 


<6.0 
<6.0 


<6.0 

<6.0 

<6.0 
<6.0 

£6.0 


26.0 


<6.0 


<6.0 

<6.0 
<6.0 

<6.0 

<6.0 


Flooding 


Frequency 


None 


None 


None 


None-Occa- 
sional. 


Frequent ... 
None-Rare 


Comrmn 


None 


Rare-Conv 
moa 


Frequent 


None 
None 


None 


None 


Duration 


Brief 


VLong 


Brief 


VLong.. 


Long 


Months 


Jar>-Apr 


Jan-Dec 


Jan-Jun 


Nov-Jun 


Mar-Jun 


Hydric 

criteria 

No. 


2b3,3 
1,3 

2B3 

2B3 

2B3.3 
3 

2B2 


2B2,3 


2A,4 


1.3 


2B3 


2B3.3 


Capability 


Critical 
phiise  cri- 
teria 


AH 


All 


AU 


0-3% 

Drained. 
Undrained 

All 

Map  15-18 

Al 


Drained 
undrairv 
ed. 

Freq  

Rare.SICL 
Rare.SIC  .. 
Occas, 
SICL 
Occas,  SIC 
Freq  


Drained  .... 
Undrained 

All 


Drained  .... 
Undrained 


Drained  .... 
Undrained 


Class 
and 
sub- 
class 


3W 


5W 


2W 


3W 

4W 


7W 

3W 
S 

7W 


4W 
5W 


5W 
2W 
3W 
4W 


5W 


4W 
6W 

8W 


2W 
4W 


3W 
6W 


^ 
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Senes  and  sub- 
group 


Herdcamp 
(SD0489) 
Type 
Haplaquolls. 

Hershal.  Occa- 
siooaiiv  Flood- 
ed (OR1473) 
Cumuiic 
Haplaquolls. 

Hoslord(FL0571) 
Cumdic 
Humaquepts. 

Huldefman 
(NV2655) 
Ouric 
HapiaquoOs^. 

IKsgiza  (AK0371) 
Histic  PergeBc 
Cryaquepts. 

Isanti. 
Depressional 
(MN0651) 
Typtc 
Haplaquolls. 

JacMone.  Pond- 
ed (CA2466) 
Type 
Pelloxererts '. 

Jacktone.  Pond- 
ed, Protected 
(CA2467) 
Typ« 
-—^Pelloxererts'. 

Jebavy  (MI0617) 
Aerie 
Haptaquods. 

Jebavy,  Sandy 
Surface 
(MI0633)  Aerie 
Haplaquods. 

Joseph.  Occa- 
siofwBy  Flood- 
ed r'/VA1926) 
Aquic 
Xerofluvents2. 

Karx)na.  Poorly 
Drained 
{NY0058)  Aric 
Haplaquepts ' . 

Kechumstuk 
(AK0378) 
Histic 
Cryaquepts. 

Kechumstuk. 
Gravelly  Sub- 
stratum 
(AK0379) 
Histtc 
Cryaquepts. 


Tcfnpeia- 
tuf* 


M05IC  .M. 

Mesic  ... 

Themiic 
Mesic  ... 


Cryic 
Frigid 


Thertnic 


Thenrtc 


Mesic 


Mesic 


Mesic 


Mesic 


Crytlc 


Crtic 


Drain- 
age 

class 


VP 


VP 

P 


VP 


SP 


SP 


MW 


VP 


VP 


High  water  table 


Depth 


0-1.0 
0.5-1.5 

0-0.5 
1.5-2.0 

0-1.5 
♦1-1.0 

♦1-0 
♦1-0 

♦1-1.0 
♦1-1.0 

3.0-6.0 

0-0.5 
0-1  J) 
0-1  J) 


Months 


Perm. 

wiltiin 

20 

ncbes 


Apr-Oct 
Mar-Jun 

Deo-Sep 
Mar-iJun 

Jarv-Dec 
Oct-Jun 

Deo-Apr 
Dec-Apr 

Oct-Jun 
Oct-Jun 

Dec-Jun 

Dec-Jun 
Jarv-Dec 
Jarv-Dec 


<6.0 
<8.0 

<6.0 
<6.0 

<6.0 
<6.0 

<6.0 
<6.0 

£6.0 
£6.0 

£6.0 

<6.0 
<£.0 
<6.0 


Fkxxfng 


Frequency 


Frequerrt 


Occasior^ 


None 


Frequent 


None 


None 


Occasional ... 


Rare 


None 


Nofw 


Frequent 


None 


None-flare 


None-Rare 


Duration 


Brief 


Brief 


Long 


Long 


Months 


Mar-Nov 


Mar-Jun 


Mar-Jun 


Deo-Apr 


Hydric 

cmem 

Na 


Lortg 


Dec-Jun 


2B3 


2B3 


2B2 


2B3 
2B3.3 

2A.3 
2A.3 

3B1.3 
2B1.3 


CapabiMy 


Critical 
phase  cri- 
teria 


Al 


Al 


2B3 


2B3 


2B3 


2-8%.. 
8-12% 

NIRR  .. 


0-7% 

7-30% 

Drained 

Undrained 


Class 
and 
sub- 
class 


Al 


AU 


Drained  .„. 
Undrained 

Drained  .... 
Undrained 


Freq 


Undrained 
Drained  _- 


0-2% 


0-2% 


6W 


3W 


6W 
7W 

7W 


SW 
6W 

4W 
6M 


3W 


3W 


4W 
5W 

4W 
5W 


6W 


3W 
3W 


SH 


5W 
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l|4ms  and  sub- 
group 


KeyM,  Terrace 

(CA2471) 

Abruptic 

Durixeralfsv 
Kezan, 

Overwash 

(NE0883) 

Ruvaquents. 
Kindanina 

(AK0S72) 

PergeHc 

Crya^uepis. 
Kdda.  Drained 

(NV2672) 

Typic 

HaptaquoHs. 
KoUa.  Ponded 

(NV2673) 

Typic 

Haplaquoils. 
Kfatka,  StraUfied 

Substratum 

(MNOBOO) 

Typic 

Haplaquoils. 
Kratka,  Stratified 

Sut}stratum, 

Depressional 

(MNa641) 

Typic 

HeplaqueMs. 
Lamoeae,  Cai- 

careous 

(MT132^ 

Typic 

Haplaquoils. 
Lamson,  Maat 

<50,  Mucky 

Surtace 

(NY0079)  Aerie 

Haplaquepts. 
LanglesB 

(ID1756)  Typic 

Cak^iaquoils. 
Laugenour, 

FfcMded 

(CA2485)  Aerie 

Fluvaquents^ 
Leafriver,  High 

PPT  (MN0652) 

Hifllic 

HuntaqueptB. 
Leaksvile 

(NC0118) 

Typic 

Albaquaifs. 
Leon, 

Depressk>nal 

FL0501)A8ric 

■lapiaquods. 


Tempera- 
ture 


Thannc . 


Mesic 


Cryic 


Mesic 


Mesic 


Frigid...... 


Frigid. 


Frigid. 


Ik4esic 


M8$IC  ••• 

Thermic 
Frigid 


Thermic 


Titermic 


Drain- 
age 


MW 


VP 


VP 


VP 


P.  VP 


VP 


VP 


(Rawsad  January  31.,  19931 


table 


♦1-1.5 


1.0-3.0 


0-1.5 


♦1-2.0 


/ 


♦3-0 


1.0-5.0 


♦1-1.0 


0.5-2.0 

♦1-0.5 

1.0-1.5 
1.0-2.0 

i 

r  ♦i-i.o 

0-1.0 
♦2-0 


Months 


Dec-Mar 


Nov->Mjn 


Jarv-Oec 


Apr-Jun 


Jan-Dec 


Apr-Jul 


Apr-JU 


Apr-Jul 


Oeo- 
May. 


OeWun 
Dec-Mar 

Nov-Jul 

Dec-Mar 

Jar>-Sep 


Perm, 
within 

20 
inches 


<6.0 


<6.0 


<S.0 


<6.0 


<6.0 


<8.0 


<6.0 


<6.0 


<6.0 

<s.e 

<8.0 
<6.0 
<6.0 
<6.0 


Fraqusuqr 


None 


Common 


None 


None 


None 


None 


None 


None-Rare 


None 


Frequent 
Frequent 

Norw 


None 


None: 


Brief 


VLong 
VLong 


IMOnlnS 


Mar-vkjl 


Oct-Jun. 
Dec-Mar 


Hydric 

criteria 

No. 


263 


2B3 


263,3 


263,3 


263 


263,3 


263 
263,3 

263.4^ 

263,4 

263,3 

263 

263.af 


I 


-L 


Capabiity 


Chtk:al 
phase  cri- 
teria 


2-^% 

5-1S% 


Occas 

Channsiad. 
Fr«»,_... 


0-7% 

7-30%  ..._. 
30-35%  ..„ 

AM 


Al 


Al 


Drained  .... 
Undrained 


0-2%  .._ 

Al 

0-2%.... 
Mbp>1« 


Undrained 
Drained  .... 


All 


AU 


and 

sut>- 


4S 
4E 


4W 
5W 


SMT 
7W 
5W 


SW 


3Mf 


4W 
6W 


5W 

SUV 

5W 
4W 


6W 
4W 


3W 


7W 
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Senes  and  sub- 
group 


Leon.  Hydric 

(FL0093)  Aerie 

Haplaquods. 
Leon,  Hydric 

(FL0564)  Aerie 

Haplaquods. 
Limerick,  Sarxly 

Substratum 

(VT0122)  Typic 

Fluvaquents. 
Lodgepoie. 

Ponded 

(NE0414) 

Typic 

Argiaqudls. 
Logan,  Conv 

morily  Flooded 

(UT1872) 

Typic 

Calciaquollsv 
Madalin,  Gravelly 

Substratum 

(NY0518) 

Mollic 

Ochraqualfs. 
Malin,  Rarely 

Flooded 

(OR1495) 

Fluvaquentic 

Haplaquolls. 
Marcus  (CA0360) 

Vertic 

Haplaquepts. 
Marcuse,  Sodic 

Overwash 

(CA1495) 

Vertic 

Haplaquepts. 
Marie!  (OR1515) 

Sapric 

Borohemists. 
Markey,  Conv 

morily  Fkxxled 

(MI0635)  Terric 

Borosoprists. 
Markey,  Fre- 

querrtiy  Flood- 
ed (MI0619) 

Terric 

Borosaprists. 
Markey, 

MAAT<44 

(MI0629)  Terrk: 

Borosaprists. 
Massena,  Poorly 

Drained 

(NY0020)  Aerie 

Haplaquepts  ^ 


Tempera- 
ture 


Thermic. 


Thermic . 


MesK 


MesK 


Nlv$IC 


Mesic 


(Mesic) 


Thermic . 


Thermic , 


Frigid. 
Frigid 


Frigid 


Frigid 


y 

p 


Drairv 
age 
dass 


P 

P 
P 

SP 


P.VP 


VP.P 

p 
w 

VP 
VP 

VP 


Mesic  


High  water  table 


Depth 


0-05 
0-0.5 
0-1.5 

♦2-1.0 

1.0-1.5 

♦.5-0 

♦1-4.0 

1.0-3.0 
1.0-3.0 

+2.-0.5 
♦1-1.0 

0-2.0 

♦1-1.0 
0-1.0 


Months 


Fab-Sep 
Jurv-Feb 


Nov- 
May. 


Mar-Oul 


Apr->lun 


Nov-Jun 


Mar-Jun 


Dec-Mar 


Dec-Mar 


Jarv-Oec 


Nov-Jun 


Nov-Jun 


Nov-Jun 


Nov- 
May. 


Perm, 
wittiin 

20 
irwties 


<6.0 
<6.0 
<6.0 

<6.0 

<6.0 

<8.0 

<6.0 

<6.0 
<6.0 

<6.0 
<6.0 

<6.0 

<6.0 
<6.0 


Fkxxing 


Frequency 


None 

None 

Frequent 


None 


Common 


None 


Rare 


Nor)e-rare 


None-rare 


Common 


Duration 


Brief 


Brief 


Common 


None 


None 


Brief 


Long 


Months 


Nov- 
May. 


Mar- 
May. 


Hydric 

criteria 

No. 


Mar-Nov 


Mar-Jun 


2B3 
263 
2B3 

2A,3 

2B3 

2B3.3 

2B3,3 

2B3 
2B3 

1.3 


Capability 


Critical 
phase  cri- 
teria 


AH 


AU 


Drained  .... 
Undrained 


AN 


All 


SICL,  SIL, 

SIC. 
MK  


ALL 


2B3 


Mod  Alkali 
Str  Alkali  .. 

ALL  


Class 
and 
sut>- 

class 


ALL 
ALL 


ALL  ... 


Undrained 
Drained  .... 


0-8% 
Drained. 

8-15%  

0^% 
Undrain- 
ed   


4W 


4W 


3W 
4W 


5W 


5W 


4W 
5W 


4W 


4W 
6W 

4W 


5W 


6W 


6W 


5W 
4W 


3W 
3E 
4W 


.  > 
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mies  and  sub- 

Tempera- 

Drain- 

Hlfh weler  t^)te 

within 

1 

!S*^ 

Capability                      | 

. 

group 

ture 

age 
doss 

Depth 

Months 

20 

inches 

Frequency 

Duration 

i 

Months 

cntana 
No. 

Critical 

phase  cn- 

teria 

and 
sub- 
class 

K 

lazie  (101350) 

Frigid 

VP 

0-1.5 

Feb-Oun 

<6.0 

Frequent 

Long  

Feb- 

263,4 

Aa  

SUV 

Typie 

May. 

UniNaquatfs. 

. 

! 

K 

leadowtxtx*. 

Thermic 

VP 

0-0.5 

Jun-Oec 

26.0 

Common 

Long 

Jut-Nov 

2B1,4 

ALL  

5W 

Limestone 

Substratum. 

< 

Flooded 

\ 

(FL0667) 

Grossarenic 

Ochraqualfsv 

' 

K 

lerryviile 

Thermic 

P 

0-1.5 

Dec-Apr 

<6.0 

Rare  Occa- 

Brief- 

Dec-Apr 

2B3 

R^  

3Mr 

(LA0206)  Typic 

sional. 

Long. 

Occas 

4UV 

Glossaqualfs. 

K 

Inter,  Ponded 

Thermic 

P 

■f3-1.0 

Jan-Dec 

<£.0 

Norvtrequent 

Brief- 

Deo-Apr 

2B3,3.4 

Aa 

7W 

(ALOUg)  Typic 

Long. 

Ochraqualfs. 

r 

hi 

Ksteguay 

Mesic _. 

P 

0-1.0 

Oct-May 

<6.0 

Rare-Com- 

Brief-V 

Oct-^un 

2B3,4 

Rare, 

JM 

(MI0611)Aenc 

' 

moa 

Long. 

drained. 

Haplaquiepts. 

t 

Freq. 

Drained. 
Occas, 

drained. 
Undramed 

3W 
3W 

5\M 

K 

lollvilte.  Loamy 
Substratum 

Thermic 

P 

♦.5-1.0 

Nov->Jun 

<fi.0 

None 

2B3,3 

ALL  

4\M 

frX1252)Typ»c 

Glossaqualfs. 

K 

lonarda.  Rubbly 
(MEai36) 

Frigid „_. 

P 

0-1.5 

4P 

Oct->iun 

<6.0 

None 

2B3 

ALL  

7S 

Aeiic 

Haplaquepts. 

K 

killers  (SCOUT) 

15)ermic 

SP 

0.5-1.5 

Nov- 

<6.0 

Frequent 

Long  

Dec-Apr 

4 

FREQ 

6M 

Aerie 

May. 

Fluvaquents2 

N 

aconiche 

Thermic 

VP 

0-1.0 

Jan-Dec 

<6.0 

Frequent 

Long-V 

Jan-Dec 

2B3,4 

ALL  

7W 

(TX1236) 

Long. 

Cumulic 

Humaquepts. 

N 

ewlang 

Mftslc  _. 

P.VP 

♦1-1.0 

Nov-Jun 

<fc0 

Occasional ... 

Brief 

Apr-Jun 

2B3 

Drairted  .... 

4W 

(WI0472) 

« 

Undrained 

6\« 

Humaqueptic 

Psammaquenl- 

N 

tolack  (AK0368) 
Uthic 

Cryic  

VP 

0-1.0 

Jan-Dec 

>6.0 

None 

1 

(M5% 

7W 

Cryoaaprists. 

N 

ikiavar 

Cryic  

VP 

1.0-2.0 

Apr-Oct 

<6.0 

Occasional ... 

Brief- 

Apr-Oct 

2B3 

0-3% 

4W 

(AK0357) 

Long. 

Typic 

Cryaquents. 

N 

onnal  (IL0447) 
Argiaquic 

Mesic  

1.0-3.0 

Mar-Jun 

<6.0 

None 

2B3 

0-2% 

2-4% 

2W 
2E 

ArgiaftxXIs. 

0 

AKY  (FL0108) 

Themiic 

p 

0.5-1.5 

Mar-Sep 

<6.0 

'  None _ 

2B3 

None  

4W 

MoHic 

Afbaqjaifs. 

0 

KAW, 
Nonflooded 

Mesic » 

P.VP 

+.5-1.0 

Mar-Jun 

<6.0 

None 

2B3.3 

0-2% 

3W 

(IL0445)  Typic 

AlbaquaHs. 
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Series  and  sul>- 
group 


Tefflpera- 
ture 


Drain- 
age 
dass 


High  water  table 


Deptti 


Months 


Perm. 
\Mittiin 

20 
incties 


Flooding 


Frequency 


Duration 


Months 


Hydric 

criteria 

No. 


CapatMlity 


Critical 
phase  cri- 
teria 


Class 
and 
sut>- 

class 


Overcup 
(AR0131) 
Vertic 
Alttaqualfs. 

OzarTMS.  Saline 
(OR  1384) 
Fluvaquentic 
Haplaquollsi. 

Pamlico,  Loamy 
Substratum, 
Ponded 
(NC0270) 
Terric 
Medisaprists. 

Perrine,  Drained 
(FL0572)  Typtc 
Fluvaquents. 

Perry  (LA0091) 
Vertic 
Haplaquepts. 

PIT,  Overwash 
{CA2440) 
Chromic 
Pelloxererts. 

PIT,  Partially 
Drained 
(CA2441) 
Chromic 
Pelloxererts. 

PIT.  Rarely 
Flooded 
(CA2348) 
Chromic 
Pelloxererts. 

Ponycreek 
(WI0434) 
Humaqueptic 
Psammaquent- 
s. 

Pottstxjrg,  Hydric 
(FL0098) 
Grossarenic 
Haplaquods'. 

Racing  (OR1512) 
Typic 
Cryaquods. 

Rawhide 
(FL01 10)  Typic 
Argiaquolls. 

Rawhide,  Lime- 
stone Sdb- 
stratum 

(FL01 13)  Typic 
Argiaquolls. 

Raynham,  Cal- 
careous Sut>- 
stratum 

{VT0121)  Aerie 
Haolaquepts. 


Thermic 


Mesic 


Thermic . 


VP 


Hyperthernv 
ic. 


Thermic 
Mesic  ... 


Mesic 


Mesic 


Frigid 


P.VP 


Thermic  . 

Cryic  

Thermic 
Thermic 

Mesic  ... 


VP 


VP 


P.  SP 


0-1.0 


1.0-^.0 


♦"5.-0 


Dec-Apr 


Mar-Jun 


Jan-Oec 


<6.0 


<6.0 


<6.0 


0-1.0 


0-2.0 


♦.6-3.0 


0.5^^0 


♦.5-3.0 


♦1-1.0 


0-0.5 


♦1.-1.0 


♦2-0 


♦2-0 


0-2.0 


Jur>-Nov 


Dec-Jun 


Dec- 
May. 


Dec- 
May. 


Dec- 
May. 


Nov-Jun 

Fet>-Sep 

Jan-Dec 
JurvApr 
Jurv-Apr 


Nov- 
May. 


<16.0 


<6.0 


<6.0 


<6.0 


<6.0 


<6.0 


<>6.0 


<6.0 


<6.0 


<6.0 


<6.0 


None 


Rare 


Rare 


None 


Common 


Rare 


Rare 


Rare 


None 


2B3 


2B3 


1.3 


0-1%  .. 
1-30% 
0-3%.. 


Att 


AH 


Brief-V 
Long. 


Dec-Jun 


2B3 


283.4 


283,3 


2B3 


283,3 


283.3 


All 


Occas 
Freq  .. 


Nor)e-Occa- 
sional. 


Occasional ... 


None-Com- 
mon. 

None-Com- 
mon. 


None-Rare 


V  Brief 


Brief 


Long 
Long 


Feb-Sep, ,       281 


Nov-Apr 


Jun-Apr . 


June- 
Apr. 


283,3 


283,3,4 


283.3.4 


283 


All 


AM 


AK 


Undrained 
Drained  .... 


An 


All 


All 


An 


3W 
3E 
3W 

5W 


7W 


Drained  .... 
Undrained 


3W 


4W 
5W 

5W 


4W 


5W 


6W 
4W 


4W 


6W 


7W 


7W 


3W 
4W 
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91    Hydric   List   (the   "Hydric 

be    Included    in   the    Hydric 

Meaning   of   This   Column.) — 


I  leriesand  sub- 
group 


Tempera- 
ture 


Drairv 
age 
class 


High  water  table 


Depth 


Months 


Perm, 
wittiin 

20 
inches 


Floodmg 


Frequency 


Duration 


Months 


criteria 
No. 


CapabiKty 


Criticai 

phase  crh 

teha 


Class 
and 
sub- 
class 


Reese,  None- 

Rarely  Flooded 

(NV2566)  Aerie 

Halaquepts^ 
Reese,  Ponded 

(NV2567)  Aerie 

Halaquepts^ 
Rodney  (IA0605) 

MoUic 

Fluvaquents. 
Roscommon. 

Nonponded 

(MI0422)  Moitic 

Psammaquent- 

s. 
Rubylake      \ 

(NV2645)     \^ 

Mollic 

Fluvaquents  \ 
lUitlege 

(SC0148) 

Typic 

Humaquepts. 
RLiUege.  Ponded 

(SC0149) 

Typic 

Humaquepts. 
Sabattis 

(NY0401) 

|Histic 

'  Humaquepts. 
Sabattis,  Stony 

(NY0405) 

Histic 

Humaquepts. 
Sahkahtay 

(MN0669) 

Mollic 

Ochraqualfs. 
$ailtx>at.  Cool 

(CA2478) 

Aquic 

Xerofluvents'. 
Samsula,  Flood- 
ed (FL01 12) 

Terric 

Medisaprists. 
Sapelo,  Hydric 

(GA0100)  Ultic 

Haplaquods^ 
Satilla  (GA0067) 

Thapto-Histic 

Fluvaquents. 

Settlement, 
Stratified  Sub- 
stratum 

(NV5407)  Aerie 
Haiaquepts. 


MCStC 

Mesic 
Mesic 
Frigid  . 

Mesic 


Thermic 


Thermic 


Frigid 


Frigid 


VP 


VP 


P.  VP 


P,  VP 


Frigid . 


Thermic 


Hyper-Ther- 
mic. 


Thermic 


SP 


VP 


Thermic 


VP 


Mesic 


1.0-3.0 


♦1-2.0 


1.0  3.0 


01.0 


1.0-2.0 


0-0.5 


♦2-1.0 


0-1.0 


0-1.0 


0.&-1.5 


3.0-5.0 


0-0.5 


0-0.5 


0-1.5 


1.0-2.5 


Mar-Jul 


Nov-Aug 


Nov  Jul 


Sep-xJun 


Mar-Jun 


Deo- 
l^y. 


Dec- 
May. 


Nov- 
May. 

Nov- 
May. 


Apr-Jun 


Dec-Mar 


Mar-Sep 


Nov-Apr 


Nov- 
May. 


Feb-Jun 


<6.0 

<6.0 
<6.0 
^6.0 

<6.0 

26.0 

26.0 

<6.0 

<6.0 

<6.0 

<6.0 

26.0 

<6.0 
<6.0 

<6.0 


None-Rare  ... 


Rare- 


Rare-Occa- 
sional. 

None 


Rare . 


Nor>e-Com- 


None 


None 


None 


None 


Frequent 


Frequent 


None 


None-Com- 
mon. 


Frequent 


Brief 


Feb-Nov 


Brief 


Dec- 
May. 


Long 


Dec-Mar 


Bri^f- 
Long. 


Long 


Long 


Dec-Apr 


Mar-Jun 


2B3 

2B3,3 
2B3 
282 

2B3 
2B2 
2B2.  3 
2B3 
2B3 
2B3 


All 


All 


Rare  .. 
Oecas 

All 


All 


Drained  .... 
Undrained 


Drained  .... 
Undrained 


Undrair>ed 
Drained  ._. 


STV,  BYV 
STX.  BYX 


Drained  .... 
Undrained 


MAP>16  ... 


2B3 


2B3.4 


2B3,4 


AH 


All 


None, 

Rare. 
Freq  .... 

7W  

All 


6S 


6W 


1 
2W 

4W 


5W 


4W 
5W 


4W 
7W 


4W 
3W 


6S 
7S 


3W 
4W 


4W 


7W 


4W 


4W 


7W 
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Series  and  sub- 
group 


Tempera- 
ture 


Orairv 
age 

dass 


High  water  table 


Depth 


Months 


Perm, 
wittw) 

20 
inches 


Flooding 


Frequency 


Duration 


Months 


Hydric 

cntena 

No. 


Capatjility 


Critical 
phase  cri- 
teria 


Class 
and 
sutv 

class 


Settlemeyer,  Wet 

(NV2677) 

Fkjvaquentic 

HaptaquoOsV 
Sh»gh(ORl4a4) 

Aerie 

AK>aquults. 
Springerlon 

(IL0428)  Typic 

HaplaquoHs. 
Stockton,  Cool 

(CA2482) 

Typic 

PeHoxerertsv 
Stockton, 

Map>l6 

(CA24ai) 

Typic 

Peltoxererts'. 
Stockton,  Pond- 
ed 

{CA2469)Typic 

PeWoxererts'. 
Stockton,  PorxJ- 

ed.  Protected 

(CA2468) 

Typic 

PeUoxererts^ . 
Strathcona 

(MN0633) 

Typic 

Cafciaquolls. 
StrattKona, 

Depressk>r»l 

(MN0634) 

Typic 

Calciaquolls. 
Swedegrove 

(MN0673) 

Typic 

Hapiaquolls. 
TalfTxxjn 

{MN0592) 

Ochraqualts. 

Talmoon,  Strati- 
fied Sub- 
stratum 
(MN0664) 
MoINc 
Octvaquatts. 

Tar^across 
(AK0383) 
HIstic  Pergelic 
Cryaquepts. 

Tennille  (FL0084) 
Lithic 

Psammaquerrt- 
s. 


Mesic 


Isomesic 


Mesic  .... 
Thermic  . 

Thermic  . 

Thermk; . 
Thermic . 


Frigkl 


Frigkl 


Mesic 


Frigkl . 


Frigkl 


Cryw 


Therrrwc 


SP 


SP 


SP 


SP 


VP 


1.0-2.5 


0.5-1.0 


♦  5-2.0 


♦1  -1.0 


♦1  -1.0 


♦1  -0 


♦1  -0 


1.0-3.0 


+1.-1.0 


1.0-3.0 


1.0-3.0 


1.0-3.0 


Feb-^M 


Nov-Apr 


Feb-Jun 


Dec-Mar 


Dec-Mar 


Nov-Mar 


<6.0 


<6.0 


<6.0 


<6.0 


<6.0 


<6.0 


Rare , 


0-1.0 


0.5-1.5 


None 


NorvRare 


Nov-Mar 

<6.0 

Apr-Jul  . 

<6.0 

Jarv-Dec 

<6.0 

Nov-Jul 

<6.0 

Nov-Jun 

<6.0 

Nov-Jun 

<6.0 

Jan-Dec 

<8.0 

Mar-Sep 

^6.0 

Oocask>rtal .. 


None-Rare 


Occasional 


None-Rare 


None 


Brief 


Jarv-Mar 


Long 


Dec-Apr 


None 


htorie 


None 


Nor)e 


None-Rare 


Nor>e 


2B3 


2B3 


2B3.3 


2A.3 


2A,3 


2A^ 


2A,3 


2B3 


283,3 


2B3 


2B3 


2B3 


AH 


All 


All 


Map>16  .... 


Map>16 


AH 


AH 


Drained  .... 
Undrained 


Drained  .... 
Undrained 


All 


AH 


All 


6W 


6E 


2W 


3W 


3W 


3S 


3S 


2W 
4W 


3W 

6W 


2W 


2W 


2W 


2B3   0-3% 


2B2 


AH 


5W 


4W 
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Soils   on   the   January   93   Hydric   List,    but   not   on   the   October 
Criteria    Number"    Column    Indicates   What   Caused    the    Soil   to 
UsT.    See    the    "Criteria    for    Hydric    Soils"    to    Determine    the 
Continued 

[Revised  January  31,  1993] 


91    Hydric   Ust   (the   "Hydric 

BE    Included    in    the    Hydric 

Meaning   of    This    Column.) — 


Series  and  sub- 
group 


Tempera- 
ture 


Drain- 
age 
class 


High  water  table 


Deptti 


Monttis 


Perm. 

wittwi 

20 

irx:ties 


Fkxxtng 


Frequency 


Duration 


Mont»« 


cntena 
No. 


Capat>ility 


Critical 
phase  cri- 
teria 


Qass 
and 
sub- 
class 


Tennille,  Hydric 
(FL0088)  Lithic 
Psammaquent- 
s. 

retlin  (AK0381) 
Pergelic 
Cryaquepts. 

nocarx) 
(TX1254)  Udic 
Pellusterts. 

roba  (NV2658) 
Aquic 
Calciorthidsz. 

rotness 
(SC0144) 
Typtc 

Psammaquent- 
s. 

Tughill,  Bouldery 
(NY0431) 
Histic 
Humaquepts. 

rurrah  (MT0625) 
Cumulic 
Haplaquolls. 

Wareham 
(MA0052) 
Humaqueptic 
Psammaquent- 

$3. 

Warman 

(MN0639) 

Typtc 

Haplaquolls. 
Maucedah, 

Clayey  Sub- 
stratum 

(MI0485)  Histic 
'    Humaquepts. 
Wekoda,  Flooded 

(CA2456) 

Aquic 

Chromoxerert- 

I     81.2. 

Welch,  Ponded 

(NV2572) 

Cumulic 

HaplaquoUsi. 
Wickiup 

(OR0200) 

Aquic 

Cryorttients. 
(Vizard  (OR1331) 

Aquic 

Vrtrixerands. 
Untongrove 

(MN0674) 

Typfc 

Haplaquolls. 


Thermic , 


Cryic 


Hypertherm- 
ic. 

Mesic 


P 
SP 


Thermic , 


FrigW. 


VP 


Frigid . 
Mesic 

Frigid . 
Frigid . 


SP.P 


P.VP 


Thermic 


Frigid. 


VP 


Cryic  . 

Frigkl . 
Mesk: 


SP 


0-0.5 


0-3.5 


♦1-2.0 


1.5-2.0 


0-1.0 


♦I -0.5 


1.0-3.0 


0.5-1.5 


1.0-2.0 


+2-1.0 


1.5-3.0 


+1-1.5 


0-2.5 


0-2.0 


1.0-3.0 


Jun-Mar 


Jar>-Oec 


Sep- 
May. 

Mar-Jun 


Nov-Apr 


Nov-Jun 


May-Jul 


Sep-Jun 


Apr-Jun 


Jarv-Dec 


Deo-Apr 


Nov-Jun 


Mar-Oct 


Apr-Jun 


Nov-Jul 


26.0 


<6.0 


<«.0 


<6.0 


26.0 


<6.0 


<6.0 


26.0 


<6.0 


<6.0 


<6.0 


<6.0 


26.0 


<6.0 


<6.0 


None-Com- 


Brief . 


Jar>-Mar 


None 


None 


Frequent 


Frequent 


None 


None-Rare 


None 


Norte 


Frequent 


Frequent 


None 


None 


None 


None 


Long 


Brief- 
Long. 


Mar-Jun 


Nov- 
May. 


Brief-V 
Long. 


Long 


Mar- 
May. 


Dec- Apr 


2B2 


2B3 


2A,3 


None, 

Rare. 
Common 


3-7% .... 
7-30%.. 
30-60% 
All 


2B2,4 


2B3,3 


2B3 


2B2 


2B3 


2B3,3,4 


Freq 


AH 


AH 


AH 


All 


AH 


All 


5W 
6W 


5W 
6E 
7E 
4W 


5W 


6W 


7S 


5W 


3W 


Freq 


2B3,3 

2B2 

2A 
2B3 


All 


AH 


AH 


AU 


3W 
5W 

4W 

5W 

6W 

6E 
2W 
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Soils  on  the  January  93  Hydric  Ust,  but  not  on  the  October  91  Hyoric  List  (the  "Hyoric 
Criteria  Number"  Column  Indicates  What  Caused  the  Soil  to  be  Included  in  the  Hydric 
Ust.  See  the  "Criteria  for  Hydric  Soils"  to  Determine  the  Meaning  of  This  Column.)— 
Continued 
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Tempera- 
ture 

Drain- 
age 
class 

^..-..-     1 

Perm, 
within 

20 
inches 

c 

Hydric 

cnteria 

No. 

Capabiiii 

Hj 

Hign  waiei  uaum     1 

r^nwHiji 

ly 

Series  and  sub- 
group 

Depth 

Montttt 

Frequency 

Duration 

Months 

Critical 
phase  cri- 
teria 

Class 
and 
sub- 
class 

Frigid 

VP 

0-05 

Se(>-Jul 

<6.0 

None-Rare ... 

1 

AN 

8W 

(ME0142) 

- 

Type 

' 

Borofibhsts. 

Wakton,  Loamy 

Rn09IC    .•.••.... 

SP 

1.O-3.0 

Nov- 

<6.0 

Frequent 

Long  

Deo- 

4 

Freq.Long 

5W 

Substratum 

May. 

May. 

(M00213)Aenc 

Fluvaquents2. 

Watab  (MN0284) 
Arenic 

Frigid 

p 

0.5-2.0 

Mar-Jun 

26.0 

None 

2B2 

An 

3W 

Ocbraquatfs. 

WheatbeN 

Frigid 

p 

♦.5-1.0 

Apr-Sep 

<6.0 

None 

2B3,3 

0-1% 

6W 

(Mil  353) 

Udorttientic 

Pellustefts. 

Yearian(ID1531) 

Frigid 

P 

0.5-1.5 

Apr-Oun 

<6.0 

Occasional ... 

Brief 

Apr-^un 

2B3 

0^% 

5W 

Typk: 

Haplaquolls. 

Yeanan,  Sloping 
(ID1800)Typic 

Frioid 

p 

1.0-1.5 

Jar>-Jun 

<6.0 

None 

2B3 

All 

5W 

j 

Haplaquolls. 

Yogaville 

Thermic 

P 

0-1 .0 

Dec- 

<6.0 

Common 

V  Brief- 

Dec- 

2B3 

Occas. 

2W 

(VA0379) 

May. 

Brief. 

May. 

drairwd. 

4W 

Fluvaquentic 

Occas, 

3W 

Haplaquolls. 

undrairv 
ed. 
Freq, 

6W 

drained. 
Freq, 
undrain- 
ed 

ZeeGee  (ID1697) 

Frigid 

P 

0.5-1.5 

Mar-Oul 

<6.0 

^^^^h.dh^h  ^hZ^k^k  Jkl 

Brief 

Apr-Jun 

283 

All 

SW 

Typ4C 

* 

Haplaquolls. 

Zipp.  Loamy 

Mesic  

VP 

+.5-1.0 

Dec- 

<6.0 

Frequent 

Brief 

Dec- 

283.3 

All 

3W 

Substratum, 

May. 

May. 

Flooded 

(IN0550)  Typic 

Haplaquepts. 

*  Some  soil  interpretation  records  representino  phases  of  this  series  are  not  hydric. 

2  Some  phases  of  this  soil  are  not  frequently  needed  of  long  duration. 

3  some  drainage  classes  for  this  soil  are  not  hydric. 
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DEPARTMENT  OF  COMMERCE 

Minority  Business  Development 
Agenqf 

Business  Development  Center 
Applications:  Nortttwest  Native 
American  Business  Development 
Center  (Nortttwest  NABDC) 

agency:  Minority  Business 
Development  Agency,  DOC. 


ACTION:  Notice. 


SUMMARY:  In  accordance  with  Executive 
order  11625.  the  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications 
under  its  Native  American  Program.  The 
'total  cost  of  performance  for  the  first 
budget  period  (12  months)  from 
February  1. 1994  to  January  31. 1995  is 
estimated  at  $205,000.  The  NABDC  will 
operate  in  the  Washington,  Oregon,  and 
Idaho  Geographic  Service  Area. 

The  funding  instrument  for  the 
NABDC  will  be  a  cooperative 
agreement.  Competition  is  open  to 


individuals,  non-profit  and  for-profit 
organizations,  state  and  local 
governments,  American  Indian  tribes 
and  educational  institutions. 

The  Native  American  program 
provides  business  development  services 
to  the  Native  American  business 
community  to  help  establish  and 
maintain  viable  Native  American 
businesses.  To  this  end,  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  Native  American  individuals 
and  firms;  to  offer  a  full  range  of 
management  and  tecTinical  assistance  to 
minority  entrepreneurs;  and  to  serve  as 
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a  conduit  of  inlonnation  and  assistance 
regarding  Native  American  business. 

iipplications  will  be  evaluated  on  the 
fouowing  criteria:  the  experience  and 
capabilities  of  Ihe  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  Native  American 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providing 
business  development  services  (tO 
points);  the  firm's  approach  (techniques 
and  methodologies]  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
EMrector  of  MBDA.  Final  award 
selections  shall  be  based  on  the 
numbers  of  points  received,  the 
demonstrated  responsibility  of  the 
applicant,  and  the  determination  of 
those  most  likely  to  further  the  purpose 
of  the  MBDA  program.  Negative  audit 
findings  and  recommendations  and 
unsatisfactory  performance  imder  prior 
Federal  awards  may  result  in  an 
application  not  being  considered  for 
award.  The  applicant  with  the  highest 
point  score  will  not  necessarily  receive 
the  award. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  totol  discretion  of 
MBDA  based  on  such  factors  as  an 
NABEKD's  performance,  the  availability 
of  funds  and  Agency  priorities. 

DATES:  The  closing  date  for  applications 
is  November  TO,  1993.  Applications 
must  be  postmarked  on  or  before 
November  10,  1993. 

The  mailing  address  for  submission 
is:  San  Francisco  Regional  Office, 
Minority  Business  Development 
Agency,  U.S.  Department  of  Commerce, 
221  Main  Street,  room  1280.  San 
Francisco.  California  94105.  Telephone: 
415/744-3001. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  San 
Francisco  Regional  office,  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce,  221  Main 
/V  Street,  room  1280,  San  Pranoisco, 

California  94105  on  October  27, 1993  at 
lOajn. 


FOR  FURTHERJNFORMATION  CONIACT: 
Xavier  Mena,  Regional  Director,  San 
Francisco  Regional  Office  at  415/744- 
3001. 

SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372.  "Inteigovermnental  Review  of 
Federal  programs,"  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
proj^  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  0MB  control 
number  0640-0006.  Questions 
concerning  the  preceding  information 
can  be  answered  by  the  contact  person 
indicated  above,  and  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  iabove 
address. 

Pre-Aw«rd  Goats 

Applicants  are  hereby  notified  that  if 
they  incur  any  costs  prior  to  an  award 
being  made,  they  do  so  solely  at  their 
own  risk  of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  assurance  that  an  applicant  may 
have  received,  there  is  no  obligation  on 
the  part  of  the  Department  of  Commerce 
to  cover  pre-award  costs. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Outstanding  Account  Recuvahie 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  deUnquent  Federal  debt 
until  either  the  deUnquent  account  is 
paid  in  full,  a  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or  other  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made. 

Name  C3ieck  Policy 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management,  honesty  or  financial 
integrity. 

Award  Temiiiiattoa 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  'whole  «r  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 


with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  unsatisfactory 
performance  of  NABDC  work 
requirements,  and  reporting  inaccurate 
or  infiated  claims  of  client  es&istanoe. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

Fabe  Statements 

A  false  statement  on  an  application 
for  Federal  financial  assistance  is 
grounds  for  denial  or  termination  of 
funds,  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C  fOOl. 

Primary  Applicant  Certifications 

All  primary  applicants  must  submit  a 
completed  Form  CD-511. 
"Certifications  Regarding  Debarment. 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension 

Prospective  participants  (as  defined  at 
15  CFRpart  26,  section  105)  are  subject 
to  15  CFR  part  26,  "Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Dng  Free  Workplace 

Grantees  (as  defined  at  15  CFR  part 
26,  section  605)  are  subject  to  15  CFR 
part  26,  subpart  F,  "Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)  and  the  related  section  of  the 
certification  form  prescribed  above 
applies." 

Anti-Lobbying 

Persons  (as  defined  at  15  CFR  Part  28, 
section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C.  1352. 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  which  applies  to 
applications/bids  for  grants,  cooperative 
agreements,  and  contracts  for  more  than 
$100,000. 

Aati^Lobbjring  Oiadosnres 

Any  applicant  that  has  paid  or  will 
pay  for  lobbying  using  any  funds  must 
submit  an  SF-LLL.  "Disclosiu^  of 
Lobbying  Activities,"  as  required  under 
15  CFR  part  28,  appf«idix  B. 

Lower  Tier  Certifications 

Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 


vy. 
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transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  a>-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC  SF-LLL  submitted  by  an  tier 
recipient  or  subrecipient  should  be 
submitted  to  EXX  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

1 1 .  801    American  Indian  Program 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  September  29. 1993. 
Xavier  Msna, 

Regiond  Director,  San  Fmncisco  Regional 
Office. 

|FR  Doc  93-24556  Filed  10-5-93;  8:45  ami 
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National  Technical  Information  Service 

Prospective  Grant  of  Exclusive  Patent 
License 

This  is  notice  in  accordance  with  35 
U.S.C  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National 
Technical  Information  Service  (NTIS), 
U.S.  Department  of  Commerce,  is 
contemplating  the  grant  of  an  exclusive 
license  in  the  United  States  to  practice 
the  invention  embodied  in  U.S.  Patent 
No.  5.098.573  (Ser.  No.  7-730,014), 
titled  "Binary  Concentration  and 
Recovery  Process,"  to  Custom  Industrial 
Analysis  (QA)  Laboratories,  having  a 
place  of  business  in  St.  Joseph,  MO.  The 
patent  rights  in  this  invention  have  been 
assigned  to  the  United  States  of 
America. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C 
209  and  37  CFR  404.7.  While  the 
primary  purpose  of  this  notice  is  to 
announce  NTIS'  intent  to  grant  an 
exclusive  license  to  practice  Patent  No. 
5,098,573,  it  also  serves  to  publish  said 
patent's  availability  for  licensing  in 
accordance  with  law.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  ninety  days  from  the  date  of  this 
published  notice,  NTIS  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

The  present  invention  describes  a 
binary  process  for  the  concentration  and 
recovery  of  contaminants  from  an 
aqueous  environment  by  submerging 
lipids  inside  a  thin  non-porous 


polymeric  film  enclosure  in  an  aqueous 
environment  to  concentrate  the 
contaminants  in  the  lipids  and 
p>olymeric  film;  and,  recovering 
contaminants  or  impurities  from  the 
first  part  or  from  other  contaminated 
lipids  or  biogenic  extracts  by 
submerging  the  polymeric  film  enclosed 
materials  in  a  solvent  medium. 

A  copy  of  the  above-identified  patent, 
may  be  purchased  from  the 
Commissioner  of  Patents  and 
Trademarks,  Box  9,  Washington.  DC 
20231  for  $3.00  (payable  by  check  or 
money  order). 

Inquiries,  comments  and  other 
materials  relating  to  the  contemplated 
license  must  be  submitted  to  Neil  L. 
Mark.  Office  of  Federal  Patent 
Licensing,  NTIS.  Box  1423.  Springfield. 
VA  22151.  Properly  filed  competing 
applications  received  by  the  NTIS  in 
response  to  this  notice  will  be 
considered  as  objections  to  the  grant  of 
the  contemplated  license. 
Douglas  J.  Campion. 
Acting  Director.  Office  of  Federal  Patent 
Licensing. 
IFR  Doc.  93-24464  Filed  10-5-93;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  tt>e  Secretary 

Civilian  Health  and  Medical  Program  of 
VM  UnHormed  Services  (CHAMPUS) 

AQENCV:  Office  of  the  Secretary,  DoD. 
ACTION:  Notice  of  the  second  phase  of 
the  TRICARE  Tidewater  Managed  Care 
Demonstration  Project. 

SUMMARY:  Notice  was  previously  given 
in  the  Federal  Register  (57  FR  40177- 
40181)  of  September  2, 1992,  that  a 
demonstration  project  will  be  conducted 
by  the  three  military  services,  under  the 
provisions  of  title  10,  United  States 
Code,  section  1092,  to  test  a  different 
method  for  financing  and  deUvery 
health  care  services  under  the  Civilian 
Health  and  Medical  Program  of  the 
Uniformed  Services  (CHAMPUS).  This 
demonstration  project  is  also  authorized 
by  section  712(b)  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Years  1992  and  1993.  Public  Law  102- 
190.  The  first  phase  for  the  delivery  of 
services  under  the  demonstration, 
hereafter  referred  to  as  TRICARE,  began 
on  October  1. 1992.  for  all  beneficiaries 
who  reside  in  the  designated  zip  codes 
identified  in  Table  1,  hereafter  referred 
to  as  the  Tidewater  region  or  Tidewater 
service  area  of  Virginia  (which 
incorporates  Naval  Hospital 
Portsmouth,  Virginia;  McDonald  Army 


Community  Hospital  at  Fort  Eustis;  The 
First  Medical  Group,  Langley  AFB).  The 
current  CHAMPUS  Fiscal  Intermediary 
(FI)  contract  has  been  modified  under 
the  authority  of  10  United  States  Code, 
section  1079(n).  An  ongoing  evaluation 
of  the  demonstration  is  being  conducted 
by  the  Center  for  Naval  Analyses  (CNA) 
in  conjunction  with  the  Office  of  the 
Assistant  Secretary  of  Defense  (Health 
Affairs).  This  notice  is  to  announce  the 
second  phase  of  the  project  to  begin  30 
days  from  the  date  of  this  notice  and  to 
make  some  modifications  to  the 
previous  notice  published  September  2, 
1992.  TRICARE  is  a  Tri-service  Managed 
Care  initiative  under  the  direction  of  the 
commanders  of  the  three  military 
treatment  facilities  (MTFs)  and 
administered  by  the  TRICARE  project 
office.  TRICARE  will  be  responsible  for 
the  administration  of  all  CHAMPUS 
funds  in  the  Tidewater  area  except 
mental  health  services.  Mental  Health 
services  will  be  folded  under  TRICARE 
at  the  time  of  the  completion  of  the 
current  Contracted  Provider 
Arrangement  mental  health  services 
contract.  Direct  health  care  funds  will 
be  retained  by  the  respective  services 
and  individual  MTF  commanders.  The 
Navy  has  been  appointed  by  the 
Assistant  Secretary  of  Defense  (Health 
Affairs)  to  act  as  the  Executive  Agent. 
The  TRICARE  Project  provides 
alternatives  for  the  financing  and 
delivery  of  health  care  services  under 
CHAMPUS.  It  represents  structural 
reform,  centered  on  the  principles  of 
managed  care  and  the  coordination  of 
the  military-civilian  health  care 
partnership.  The  demonstration  relies 
on  a  coordinated  consortium  of  private 
companies,  the  three  military  services, 
and  other  Federal  health  care  delivery 
organizations  to  deliver  medical  care  to 
all  eligible  beneficiaries  residing  in  the 
Tidewater  region  of  Virginia.  The 
objectives  of  the  demonstration  are  to 
enhance  beneficiary  access  to  care,  curb 
health  care  cost  growth,  strengthen 
quality  assurance  activities,  and 
imprdve  coordination  between  the 
military  and  civilian  components  of  the 
Military  Health  Services  System 
(MHSS). 

DATES:  November  5, 1993,  eligible 
health  care  beneficiaries  in  the 
Tidewater  region  of  Virginia,  when 
offered,  may  elect  to  enroll  in  a 
managed  care  option  called  TRICARE 
Prime.  TRICARE  Extra  was  available  on 
October  1, 1992,  and  standard 
CHAMPUS  (TRICARE  Standard)  is  still 
available  for  beneficiaries  who  choose 
neither  of  the  previous  two  managed 
care  options. 
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FOR  FURTHSfl  Mf  ORMATION  CONTACT: 
Captain  W.T.T.  Hood,  U.S.  Navy, 
TRICARE  OfTice,  5425  Robin  Hood 
Road,  suite  203,  Norfolk,  VA  23513, 
telephone  {804)  677-6440. 
SUntEICNTARY  MFOfMATION:  Under  the 
TRICARE  demonstration,  CHAMPUS 
eligible  beneficiaries  in  the  Tidewater 
Region  of  Virginia,  as  qualified  and 
witbin  the  parameters  identified  below, 
will  be  able  to  choose  among  three 
options.  They  may  enroll  in  the 
managed  care  option  (TRICARE  Prime); 
they  may  use  the  preferred  provider 
network  on  a  case-by-case  basis 
(TRICARE  Extra);  or  they  may  remain  in 
the  standard  CHAMPUS  benefit  plan, 
called  TRICARE  Standard.  All  active 
duty  will  be  considered  enrolled  in 
TRICARE  Prime.  All  current  laws  and 
regulations  applicable  to  active  duty 
members  remain  in  effect.  Medicare 
eligible  beneficiaries  may  enroll  in 
certain  features  of  TRICARE  Prime, 
when  offered,  or  use  the  preferred 
provider  network;  however,  care 
rendered  by  civilian  providers  will  be 
handled  exclusively  under  the  Medicare 
Program  and  subject  to  Medicare  rules, 
procedures,  and  reimbursement  rates. 
Non-active  duty,  non-Medicare,  non- 
CHAMPUS  eligible  beneficiaries,  such 
as  certain  former  spouses,  some 
categories  of  dep>endents,  and 
Secretarial  designees,  who  enroll  in 
TRICARE  Prime  will  be  entitled  to  use 
of  the  Health  Care  Finder  services  to 
assist  in  locating  providers.  All 
beneficiaries  who  do  not  enroll  in 
TRICARE  Prime  or  use  network 
providers  remain  free  to  use  any 
military  hospital  on  a  space  available 
basis,  as  presently  authorized.  Enrollees 
in  TRICARE  Prime  will  obtain  the 
majority  of  their  care  within  the 
network  and  pay  reduced  CHAMPUS 
cost  shares  when  tbey  receive  care  from 
civilian  providers.  Authorization  from 
TRICARE  will  be  required  by  TRICARE 
Prime  enrollees  who  want  to  use  health 
care  providers  outside  the  network. 
Ako,  authorization  will  be  required 
from  the  primary  cafe  manager  by 
TRICARE  Prime  enfoHees  who  need  any 
specialty  care.  Beneficiaries  will  have 
the  greatest  freedom  of  choice,  for  the 
most  part,  by  choosing  the  TRICARE 
Standard  opition.  All  current  CHAMPUS 
rules  still  apply  under  this  option. 
TRICARE  Standard  beneficiaries  will 
face  standard  CHAMPUS  cost  sharing 
requirements,  except  that  their 
coinsurance  percentages  will  be  lower 
when  they  use  the  preferred  provider 
network  (TRICARE  Extra). 

The  Office  of  avilian  Health  and 
Medical  Program  of  the  Uniformed 
Services  (OCHAMPUS)  has  modified 


the  CHAMPUS  Mid- Atlantic  Fiscal 
Intermediary's  contract  'with  Blue  Cross 
and  Blue  Shield  of  South  Carolina 
(BCBS/SC),  a  private  heahh  insurance 
company  headquartered  in  Columbia, 
South  Carolina.  BCBS/SC  has 
established  the  initial  poxtion  of  the 
required  preferred  provider  network, 
comprised  of  health  care  providers  and 
institutions  that  offer  discounts  off  the 
normal  CHAMPUS  rates  and  are  both 
CHAMPUS  and,  when  possible  and 
necessary,  Medicare  Participating 
Providers.  BCB^/^  will  continue  to 
refine  and  maintaiAthe network  and 
will  continue  to  prMiKS  CHAMPUS 
claims  for  all  beneficiaries  who  reside  in 
the  Tidewater  region.  A^negotiated 
CHAMPUS  rates  for  both  |>rofessional 
services  and^n-patient  proo^dures  «trill 
be  applicable  to  services  provuled  to 
active  duty  members  and  other  ulyder 
the  supplemental  program,  unless  k 
lower  rate  has  been  previously 
negotiated.  The  negotiated  charges  for 
individual  professional  services  under 
the  terms  of  the  demonstration,  shall  be 
included  with  all  billed  charges  for 
purposes  of  establishing  the  prevailing 
charge. 

The  enrollment  system,  which  will  be 
available  30  days  from  the  date  of  this 
notice,  represents  one  of  four 
cornerstones  of  TRICARE  Prime.  This 
option  will  enable  the  military 
treatment  facility  commanders  to 
identify  beneficiaries  who  rely  upon  the 
more  closely  coordinated  military  and 
civilian  provider  systems  as  their  source 
of  health  care  and  to  marshal  resources 
most  effectively  to  jneet  their  health 
care  needs. 

Another  cornerstone  includes  the 
primary  care  manager  (PCM)  process 
and  the  Health  Care  Finder  (HCF) 
functions.  TRICARE  Prime  enrollees 
will  have  a  PCM  as  a  regular  point-of- 
service  for  most  health  care  needs.  The 
PCM  will  refer  patients  for  needed 
specialty  care  to  an  MTF  or  civilian 
network  provider.  In  this  regard,  the 
PCM  will  be  complemented  by  the 
TRICARE  Service  Center  (TSC),  an 
administrative  office  to  support  the 
specialty  referral  process.  TRICARE 
Standard  enrollees  will  be  encouraged 
to  use  the  services  of  the  TSC,  including 
the  preferred  provider  network.  The 
HCF  function  will  be  provided  at 
centers  established  at  each  military 
hospital  within  the  designated  service 
area.  BCBS/SC  has  established  a  service 
center  near  Naval  Hospital  Portsmouth. 
HCFs  will  continue  to  help  beneficiaries 
obtain  appointments  ior  sendees  in  the 
most  appropriate  setting,  whether  in  a 
military  facility  or  with  civilian 
providers,  facilitate  beneficiary  access  to 
care,  and  help  ensure  optimal  use  of 


military  hospitals.  For  the  most  part,  the 
MTFs  will  be  considered  the  most 
preferred  providers.  The  service  centers 
will  also  serve  as  a  source  of 
information  and  will  assist  beneficiaries 
with  resolution  of  claims  problems.  The 
use  of  the  service  centers  has  been 
available  since  October  1, 1992.  These 
centers  will  be  available  to  assist  in  the 
enrollment  process  of  beneficiaries  in 
the  TRICARE  Prime  managed  care 
option.  Marketing  material  will  be 
provided  before  the  enrollment  process 
is  initiated. 

The  tiiird  cornerstone  of  TRICARE  is 
the  preferred  provider  network, 
comprised  of  a  wide  array  of  qualified 
health  care  providers.  The  civilian 
preferred  provider  will  agree  to  follow 
established  rules  and  procedures  for 
sound  utilization  management,  maintain 
close  coordination  with  the  military 
facility,  provide  affordable  and  high 
quality  care.  Providers  who  agree  to  be 
PCMs  must  follow  the  rules  and 
procedures  of  the  TRICARE  Prime  to 
include  all  aspects  of  being  a 
participating  provider,  to  refer  patients 
to  specialty  care  only  when  necessary, 
to  consider  the  .MTFs  the  most  preferred 
providers,  and  to  provide  education  on 
preventive  measures  and  heahh 
lifestyles  to  beneficiaries  as  appropriate. 

The  fourth  cornerstone  of  TOICARE  is 
the  comprehensive  quahty  management 
program  that  will  attempt  to  balance 
optimization  of  resources  with  high 
quality  care  across  the  Tidewater  region. 
The  new  CHAMPUS  Regional  Review 
Center,  the  Medical  Society  of  Virginia 
Review  Organization  (MSVRO),  will  use 
national  standards  for  utilization  review 
and  pieer  review  of  selected  cases. 
TRICARE  will  ensure  adherence  to  all 
rules  applicable  to  this  program.  A 
separate  CHAMPUS  National  Quality 
Monitoring  Contract  will  oversee  the 
review  process. 

TRICiUlE  Prime 

This  is  a  voluntary,  enrollment  option 
offered  as  an  alternative  to  standard 
CHAMPUS.  TRICARE  Prime  provides 
enhanced  CHAMPUS  benefits  to  all 
enrolled  beneficiaries.  30  days  from  the 
date  of  this  notice,  the  TRIC/UIE  Prime 
will  be  offered  to  the  initial  category  of 
beneficiaries  who  reside  throughout  the 
TRIC\RE  service  area.  The  benefits 
package  available  to  enrollees  will 
contain  the  same  benefits  as  are 
available  under  standard  CHAKfPUS, 
plus  benefit  enhancements  offered  by 
TRICARE.  These  enhancements  will 
include  such  services  as  periodic 
examinations  and  preventive  care 
procedures  not  covered  under  standard 
(MAMPUS.  They  are  identified  in  table 
2.  The  mental  health  cost  shares  will  be 


52096  Federal  Register  /  Vol.  58.  No.  192  /  Wednesday.  October  6.  1993  /  Notices 


applicable  at  the  expiration  of  the 
current  contract  for  mental  health 
services.  The  medical  benefits  will  be 
uniform  across  all  areas  of  the 
Tidewater  region.  This  plan  requires  an 
annual  enrollment  fee.  in  lieu  of  the 
normal  CHAMPUS  deductible,  that  will 
apply  for  the  entire  year  (See  table  3). 
Medicare-eligible  beneHciaries,  and 
other  non-CHAMPUS  eligible 
beneficiaries,  who  wish  to  enroll  in 
TRICARE  Prime  are  exempt  from  the 
enrollment  fee  and  from  all  restrictions 
regarding  use  of  providers.  CHAMPUS 
eligible  beneficiaries  who  select 
TRICARE  Prime  and  who  use  the 
preferred  provider  network  will  have 
the  added  benefit  of  not  having  to  file 
claims  forms,  and  they  will  not  be 
balance  billed  for  their  care.  They  will 
be  given  the  opportunity  to  register  a 
preference  for  assignment  to  a  PCM.  A 
PCM  may  be  an  individual  provider,  a 
group  practice,  a  clinic,  a  treatment  site, 
or  other  designation.  Beneficiary 
preference  in  assignment  of  a  particular 
PCM  will  be  honored  subject  to  the 
availability  of  the  choices.  CHAMPUS 
eligible  beneficiaries  who  enroll  in 
TRICARE  Prime  must  follow  TRICARE's 
rules  for  seeking  non-emergency 
medical  care  and  other  applicable  rules. 
Failure  to  do  so  will  result  in  denial  of 
payment  for  the  medical  services 
received.  If  payment  is  denied  for 
failure  to  follow  TRICARE  rules,  the 
patient  will  be  responsible  for  the  full 
cost  of  the  care  they  received.  Appeals 
will  be  resolved  by  the  TRICARE  office 
and  written  procedures  will  be  provided 
before  the  enrollment  process  begins. 
TRICARE  Prime  enrollees  will  agree  to 
stay  in  the  program  for  a  full  year, 
unless  they  move  out  of  an  area. 
Patients  who  are  enrolled  and  who  are 
not  happy  with  a  particular  provider 
will  be  given  thr  opportunity,  in 
coordination  with  the  TRICARE  Service 
Center,  to  choose  another  one  within  the 
network  once  during  the  enrollment 
period.  With  special  permission  from 
TRICARE,  a  beneficiary  may  disenroll, 
but  then  cannot  re-enroll  until  the  next 
open  season.  Enrollment  will  be  offered 
in  a  phased  manner.  Open  season  for 
dependents  of  active  duty  personnel 
whose  sponsors  are  in  the  pay  grades  of 
E-4  or  below  begin  30  days  from  the 
date  of  this  notice.  Then,  after  a 
sufficient  period  of  time,  but  not  later 
than  the  winter  of  1993,  enrollment  will 
be  offered  in  a  progressive  manner  to 
the  next  category  of  beneficiaries, 
dependents  of  active  duty  personnel 
whose  pay  grades  are  E-5  and  above. 
Enrollment  may  be  offered  to  remaining 
eligible  beneficiaries  after  a  period  of 
time  which  will  allow  an  assessment  of 


network  capability.  Enrollment  of  all 
family  members  will  be  strongly 
encouraged,  but  enrollment  will  be  on 
an  individuals  basis.  The  enrollment 
fees  will  be  collected  annuoUy  from 
CHAMPUS  eligible  beneficiaries  who 
choose  to  enroll,  and  this  fee  will  be  in 
lieu  of  the  normal  CHAMPUS 
deductible.  The  FI  will  be  responsible 
for  the  collection  of  the  enrollment  fees. 
The  enrollment  fees  are  not  refundable. 
However,  under  the  circumstance  when 
an  active  duty  defwndent  is 
involuntarily  moved  from  the  TRICARE 
service  area,  pursuant  to  a  government 
directed  move,  a  pro-rated  credit  may  be 
given  toward  the  standard  deductible  in 
the  fiscal  intermediary  region  to  where 
the  beneficiary  moved.  Other  unusual 
circumstances  that  may  wan-ant  a  credit 
may  be  reviewed  and  authorized  on  a 
case-by-case  basis  by  TRICARE.  The 
proration  will  be  based  on  a  quarterly 
amount  and  credited  toward  the 
standard  deductible  for  the  fiscal  year  in 
which  the  move  took  place.  In  cases 
where  an  enrollee  moves  to  another 
managed  care  site  that  has  the  same 
benefit  structure,  the  beneficiary  may 
maintain  their  enrollment  status  in  the 
new  site.  If  they  decide  not  to  maintain 
their  enrollment  status  in  the  new  site, 
a  prorated  credit  will  be  applied  to  their 
standard  CHAMPUS  deductible,  as 
identified  above.  Notices  for  re- 
enrollment  will  be  sent  in  sufficient 
time  to  allow  for  payment  of  the  annual 
enrollment  fee.  If  the  enrollment  fee  is 
not  received  by  the  expiration  aate, 
which  will  be  the  anniversary  of  the 
date  of  the  initial  enrollment,  the 
beneficiary  will  be  disenrolled 
automatically.  A  beneficiary  will  be 
considered  enrolled:  (1)  When  a  PCM 
has  been  assigned,  (2)  appropriate 
entries  have  been  made  in  the 
Composite  Health  Care  System  (CHCS) 
and  Defense  Enrollment  and  Eligibility 
Reporting  System  PEERS),  (3)  the 
beneficiary  is  notified  in  writing  of  his/ 
her  enrollment  with  an  effective  date, 
and  (4)  appropriate  fees  have  been  paid. 
Enrollment  will  be  effective  on  the  first 
day  of  the  month,  after  completion  of 
the  above.  Under  unusual 
circumstances,  TRICARE  may  authorize 
enrollment  retroactive  the  first  day  of 
the  month  in  which  the  enrollment 
application  was  submitted.  The 
following  sp)ecific  rules  for  TRICARE 
Prime  enrollees  apply:  (1)  Except  for 
emergency  care,  enrollees  must  obtain 
all  primary  care  from  the  PCM  or 
another  provider  to  whom  the  enrollee 
is  referred  by  TRICARE.  (2)  For  any 
necessary  specialty  care  and  all 
inpatient  C£ire  of  other  than 
emergencies,  the  PCM,  enlisting  the 


HCF,  will  assist  in  making  an 
appropriate  referral.  All  such  non- 
emergency specialty  and  inpatient  care 
must  be  approved  with  authorization 
from  the  PCM  or  HCF.  The  priority  for 
sp>ecialty  or  inpatient  care  will  be  the 
local  MTF.  If  the  local  MTF  is 
unavailable  for  the  services  needed,  the 
enrollee  will  be  required  to  obtain  the 
services  at  another  TRICARE  service 
area  MTF.  Access  issues  such  as  waiting 
times  and  geographic  barrier  will  be 
considered  in  requiring  treatment  at 
another  MTF.  If  needed  services  are 
available  from  the  civilian  portion  of  the 
network,  the  enrollee  will  be  required  to 
obtain  the  services  from  the  network. 
Again,  access  issues  such  as  waiting 
times  and  geographic  barriers  will  be 
considered.  In  the  event  the  needed 
services  cannot  be  obtained  through  any 
of  the  above  sources,  the  enrollee  will 
receive  approval  from  TRICARE  to 
obtain  the  services  from  a  CHAMPUS 
authorized  civilian  provider  of  the 
enrollee's  choice,  who  is  not  affiliated 
with  the  TRICARE  Prime  network. 
Enrolled  beneficiaries  who  desire  care 
while  outside  of  the  TRICARE  service 
area  will  require  authorization,  except 
for  emergencies.  If  an  authorization  was 
not  obtained  prior  to  the  delivery  of 
services,  a  claim  will  be  denied. 

TRICARE  Extra 

This  option  was  available  from 
October  1. 1992.  CHAMPUS 
beneficiaries  who  do  not  choose 
TRICARE  Prime  will  be  able  to  continue 
to  participate  in  this  preferred  provider 
option.  Beneficiaries  who  receive  care 
from  one  of  the  network  preferred 
providers  will  be  entitled  to  a  reduced 
level  of  cost-sharing.  Changes  from  the 
previous  Federal  Register  notice  for  the 
cost  sharing  under  this  option  are 
identified  in  table  3.  Under  this  option, 
patients  will  be  covered  for  the  same 
medical  services  as  under  standard 
CHAMPUS,  and  they  will  get  discounts 
for  office  visits  and  hospital  inpatient 
care  by  using  providers  who  are 
members  of  the  preferred  provider 
network.  Dependents  of  active  duty 
service  members,  as  an  example,  will 
pay  15  percent  of  the  CHAMPUS 
negotiated  reimbursement  rate  for  a 
doctor's  office  visit  in  the  contractor 
network  instead  of  20  percent  required 
under  standard  CHAMPUS.  Retirees  and 
their  families  will  pay  20  percent  rather 
than  25  percent  for  office  visits.  For 
inpatient  care,  retirees  will  be  required 
to  pay  $200  per  day  (or  25  percent  of  the 
negotiated  reimbursQment  rate), 
whichever  is  less,  plus  20  percent  of 
inpatient  professional  fees,  instead  of 
the  current  25  percent.  (See  table  3) 
TRICARE  Extra  o^ers  greater  freedom  of 
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choice  than  TRICARE  Prime  because 
patients  do  not  have  to  enroll. 
CHAMPUS  patients  can  elect  to  use  this 
option  on  a  case-by-case  basis.  Standard 
CHAMPUS  deductibles  continue  to 
apply  and  rules  regarding  NAS 
requirements  continue.  As  in  TRICARE 
Prime,  beneficiaries  have  the  added 
benefit  of  not  having  to  Hie  claims  forms 
for  care  received  through  the  preferred 
provider  network. 

TRICARE  Standard 

This  plan  refers  to  standard 
CHAMPUS.  TRICARE  Standard  will 
continue  to  be  available  in  the 
Tidewater  region  to  CHAMPUS 
beneficiaries  who  choose  not  to  enroll 
or  use  the  preferred  provider  network. 
All  current  rules  and  procedures 
continue  to  apply  under  this  option. 

The  CHAMPUS  Expanded  Home 
Health  Care — Case  Management 
Demonstration  is  included  in  this 
project  since  TRICARE  has  been  named 
the  fourth  demonstration  site.  This  is  a 
separate  demonstration  that  will  operate 
In  tandem  with  other  TRICARE 
initiatives.  Details  of  this  demonstration 
were  given  in  the  Federal  Register  on 
June  3, 1988  (53  PR  20359). 

Duration 

The  TRICARE  Demonstration  project 
will  continue  for  a  minimum  of  three 
years  from  the  start  of  the  project  on 
October  1. 1992.  The  modifications  will 
remain  in  place  for  the  duration  of  the 
BCBS/SC  Mid-Atlantic  Fiscal 
Intermediary  contract  and  will  be 
included  in  the  successor  contract. 

Exclusions  to  the  TRICARE 
Demonstration  Proiect 

The  following  are  not  covered  under 
the  demonstration: 

7-Mental  Health  care  benefits  will 
remain  under  the  control  of  Tidewater 
Mental  Health  Contracted  Provider 
Arrangement  (CPA)  Demonstration 
Project.  All  rules  that  are  in  place  will 
continue  to  apply  until  the  current 
contract  expires.  At  which  time. 
TRICARE  will  fold  the  new  mental 
health  program  into  this 
demonstration  and  the  identified  cost 
sharing  (t^le  3)  will  be  implemented. 

4-The  Children  With  Disabilities 
Program  is  not  aflected  by  the 
selection  of  the  enrollment  options. 

'  ■  -Beneficiaries  eligible  under  the 
Civilian  Health  and  Medical  Program 
of  the  Veterans  Administration 
(CHAMPVA)  are  not  covered  under 
this  demonstration. 

All  current  CHAMPUS  rules,  unless 
ihis  notice  specifically  provide 
otherwise,  will  continue  to  apply. 


This  notice  reflects  the  changes  under 
this  demonstration  which  is  expected  to 
start  30  days  from  the  date  of  this 
notice. 

Dated:  October  1. 1993. 

LALBynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

TRICARE  Catchment  Area  ZIP  Codes; 
1993 

ZIP  Code    City/Town/ Area 


23001 

Achilles 

23003 

Ark 

23011 

Barhansville 

23013 

Bavon 

23016 

Beaverlett 

23017 
23018 

Bellamy 
Bena 

23020 

Blakes 

23021 

Bohannon 

23025 

Cardinal 

23031 

Saluda 

23032 

Church  View 

23035 

Cobbs  Creek 

23037 

West  Point 

23043 

Deltaville 

23044 

Deltaville 

23045 
23050 

Diggs 
Dutton 

23056 

Foster 

23061 

Gloucester 

23062 
23064 

Gloucflsterpt 
Grimstead 

23066 
23068 

Gwynn 
Hallieford 

23070 
23071 

Hardyville 
Hartfield 

23072 
23076 
23079 
23080 
23081 

Hayes 
Hudgins 
Jamaica 
James  Store 

Williamsburg 

23085 
23089 

King  &  Qn  C 
Lanexa 

23090 
23091 
23092 

Ughtfoot 
LTL  Plymouth 
Locust  Hill 

23107 
23108 

Maryus 
Shacklefords 

23109 

Mathews 

23110 
23114 

Mattaponi 
Miles 

23118 
23119 

Mobjack 
Moon 

23122 

Naxera 

23125 

New  Point 

23127 
23128 

Norge 
North 

23130 

Onemo 

23131 
23133 
23136 

Ordinary 

Peary 

Pinero 

23137 

Plain  View 

23138 
23142 

Port  Haywood 
Redart 

23149 

Saluda 

23154 

Schley 

23155 

Severn 

23156 

Shacklefords 

23157 

Shadow 

23158 

Shanghai 

23163 

Susan  ' 

23165 

Syrinega 

23168 

Toano 

23169 

Topping 

23175 

Remlik 

23176 

Wake 

23178 

Ware  Neck 

23179 

Warner 

23180 

Water  View 

23181 

West  Point 

23183 

White  Marsh 

23184 

Wicomico 

23185 

Williamsburg 

23186 

Williamsburg 

23187 

Williamsburg 

23188 

Williamsburg 

23190 

Woods  XRDS 

23191 

Zanoni 

23304 

Battery  Park 

23314 

Carrollton 

23315 

Cjirrsville 

23320 

Chesapeake 

23321 

Chesapeake 

23322 

Chesapeake 

23323 

Deep  Creek 

23324 

Chesapeake 

23325 

Chesapeake 

23326 

Chesapeake 

23327 

Chesapeake 

23328 

Chesapeake 

23361 

Hampton 

23363 

Hampton  ' 

23397 

Isle  Wight 

23424 

Rescue 

23430 

Smithfield 

23432 

Suffolk 

23433 

Suffolk 

23434 

Suffolk 

23435 

Suffolk 

23436 

Suffolk 

23437 

Holland 

23438 

Whaleyville 

23439 

Suffolk 

23450 

Va  Beach 

23451 

Va  Beach 

23452 

Va  Beach 

23453 

Va  Beach 

23454 

Va  Beach 

23455 

Va  Beach 

23456 

Va  Beach 

23457 

Blackwater 

23458 

Va  Beach 

23459 

Ft  Story 

23460 

Va  Beach 

23461 

Va  Beach 

23462 

Va  Beach 

23463 

Va  Beach 

23464 

Va  Beach 

23465 

Va  Beach 

23466 

Va  Beach 

23467 

Va  Beach 

23468 

Va  Beach 

23479 

Va  Beach 

23481 

Carrsvile 

23487 

Windsor 
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23501  Norfolk 

23502  Norfolk 

23503  Norfolk 

23504  Norfolk 

23505  Norfolk 

23506  Norfolk 

23507  Norfolk 

23508  Norfolk 

23509  Norfolk 

23510  Norfolk 

23511  Norfolk 

23512  Norfolk 

23513  Norfolk 

23514  Norfolk 

23515  Norfolk 

23516  Norfolk 

23517  Norfolk 

23518  Norfolk 

23519  Norfolk 

23520  Norfolk 

23521  Norfolk 
23523    Norfolk 

23529  Norfolk 

23530  Norfolk 
23541     Norfolk 

23601  Newport  News 

23602  Tabb 

23603  Newport  News 

23604  Ft  Eustis 

23605  Newport  News 

23606  Newport  News 

Services 


23607 

Newport  News 

23609 

Newport  News 

23612 

Newport  News 

23628 

Newport  News 

23629 

Hampton 

23630 

Newport  News 

23631 

Hampton 

23632 

Hampton 

23651 

Hampton 

23653 

Hampton 

23660 

Hampton 

23661 

Hampton 

23662 

Poquoson 

23663 

Hampton 

23664 

Hampton 
Langley  AFB 

23665 

23666 

Hampton 

23667 

Hampton 

23668 

Hampton 

23669 

Hampton 

23670 

Hampton 

23681 

Hampton 

23690 

Yorktown 

23691 

Yorktown 

23692 

Grafton 

23693 

Yorktown 

23694 

Lackey 

23696 

Seaford 

23701 

Portsmouth 

23702 

Portsmouth 

23703 

Portsmouth 

23704  Portsmouth 

23705  Portsmouth 

23707  Portsmouth 

23708  Portsmouth 

23709  Portsmouth 

TRICARE  Prime  Enhanced  Benefits 

There  is  no  preauthorization  required 
Ibr  the  following  services.  The  following 
services  are  expected  of  good 
comprehensive  clinical  practice.  There 
isno  co-payment  expected  nor  is  the 
provider  exp^ed  to  unbundle  the 
services  for  an  additional  fee  or 
inconvenience  the  patient  by 
rescheduUng  the  following  services 
unnecessarily. 

Routine  history  and  physical 
examinations  are  no  longer 
recommended  for  health  promotion 
disease  prevention  in  individuals  who 
are  not  being  monitored  as  a  part  of  a 
therapeutic  plan  for  chronic  disease.  In 
counterdistinction.  the  Preventive 
Services  Task  Force  recommends  that  a 
variety  of  age  and  sex  specific  services 
be  combined  into  periodic  health 
promotion  disease  prevention 
surveillance  examinations.  These 
services  are  reflected  below. 


Lab,  X-ray,  MafTwrography 


Pap  smears  

Eye  exams/refractions 


Immunizaitons  


Frequency  or  age  interval 


Periodk;  healtti  promotion  disease  pre- 
vention exams  over  24  mos  a*  age. 


Bhxxj  pressure  

Hearing  screening  

Sigmoidoscopy  or  cotorx>scopy 

Serologic    screening    of    all    pregnant 

women  for  HBsAg  (hepatitis  B  surtace 

antigen). 


Screening  blood  lead  level:  once  age  12  mos-6  yrs.  ^ 

RU)ella  antibodies:  females,  onee  age  12-18. 

Norvfasting  total  blood  chotesterot  Every  «ve  yrs  over  18. 

Fecal  occult  blood  tesbng:  Annually  age  50  &  over. 

Mammogram:  Baseline  age  40;  every  two  yrs  age  40-50;  annually  age  50  &  oner. 

Annually  over  age  18  or  younger,  if  sexualy  active 

By  primary  care  provider  red  reflex,  corneal  light  reflex.  Inspection:  newborT>-3  mos;  6  mos-12  mos 
red  reflex  corneal  light  reflex.  Inspection,  differential  occlusion,  fixed  and  foltow  witti  each  eye;  A^ 
3-4:  baseline  optometnc  examination  for  amblyopia  and/or  strabismis;  annual  eye  exams:  age  5- 
17;  every  ttiree  yrs  over  age  18 

DPT:  2  mos;  4  mos;  6  mos. 

OTaP  (acelKilar)  1&-18  mos;  once  age  4-^. 

OPV:  2  mos;  4  mos;  15-18  mos;  once  age  4-6. 

MMR:  age  15  mos  and  once  age  4-6  or  1 1-12;  once  after  age  19  unless  evidence  of  unmun^y. 

Td  once  age  14-16;  every  10  yrs  thereafter. 

Pneumococcal  vaccine:  persons  at  increased  risk  due  to  other  medical  condition. 

HI8:age2.  4.  6.  &15mos. 

PPO:  12  mos;  after  dose  contact  with  person  with  suspected  TB. 

Hepatitis  B:  see  schedule  below  for  infants;  once  age  1 1-19  if  not  immunized  as  an  wfanl 

One  eval.  and  followup  during  following  age  intervals:  2-4;  5-1 1 ;  12-17;  18-39;  40-64. 

Blood  pressure  during  part  of  above  exams. 

Clinical  breast  exam  annually  age  40  &  above. 

Clinical  testicular  exam  annually  age  18  &  over. 

Rectal  prostate  exam  annually  age  18  &  over. 

Every  two  years  age  18  &  over.  ^^ 

Otoacoustic  emissions  (OAE)  screening:  infant-before  leaving  hospital;  Once  age  2-6;  Once  age  6- 

10;  Once  age  12-17;  Once  age  40-69;  Once  age  60-65. 
Once  every  3-5  yrs  over  age  50. 
Infants  bom  to  HBsAg-negative  nrwthers  receive  HBG  vaccine  before  discharge;  second  dose  at  1-< 

mos  of  age;  third  dose  at  6-18  mos  of  age. 
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Services 


Hrtient  &  parent  education  and  counsel- 
ing: Dietary  assessment  and  nutrition; 
Ptrysica/  activity  and  exercise;  Cancer 
surveiltarKe;  Sexual  practices;  Sub- 
stance abuse;  Injury  prevention;  Pro- 
moting dental  healtti;  Stress  and  be- 
reavement 


Frequerwy  or  age  interval 


Infants  bom  to  HBsAgi»sitive  mott>ers  immunize  with  HBIG  preferably  wittiin  12  hrs  of  birttt  Second 
and  third  doses  at  1  and  6  months  of  age.  Serologic  status  should  be  checked  at  9  mos  and  fourth 
dose  adnnrostered  to  infants  who  are  HBsAg-negatrve  with  titers  of  anti-HBs  <10  mlU/mL  Re-test 
one  month  later  for  anti-HBs.  Up  to  two  additional  doses  may  be  considered  for  those  who  fail  to 
rBSpOfu. 

These  are  expected  components  of  good  clinical  practice  that  are  integrated  into  the  office  visit  at  no 
addmonal  charge. 


pUCARE  Managed  Care  Program 

Benefits  and  Beneficiary  Payments 
Under  TRICARE  Prime  Plan 

See  Note  1  Below) 


I.  OuTPATlE^4T  Services 


Enrollment  fee 


<  Applies  to  all  outpatient  services 


TRICARE  prime 


SO    dependents  of  E-4  and  below. 

$35    dependents  of  E-5  and  above. 

$50    retirees  and  others. 

(double  above  amounts  for  family  enrollment). 


Standard  CHAMPUS  benefits 


Type  of  Service: 

Ptiysician  Services: 

Office  visits;  outpatient  office  based  medical  and  surgical  care;  consultation, 
diagnosis  and  treatment  by  a  specialist;  allergy  tests  and  treatments;  os- 
teopathic manipulation;  medical  supplies  used  within  the  office  including 
casts,  dressings,  and  splints 
Laboratory  and  X-Ray  Services: 

(No  copayment  if  included  in  provider's  office  visit)  * 

Ambulance  Services: 

When  medically  necessary  as  defined  by  the  CHAMPUS  Policy  Manual  and 
the  service  is  a  covered  benefit 

Ambulatory  Surgery  (Same  Day): 

Authorized  hospital-based  or  free-standing  ambulatory  surgical  center  that  is 
CHAMPUS  certified,  (not  performed  in  a  physician's  office) 

Immunizations: 

Immunizations  required  for  active  duty  family  members  whose  sponsors 
have  permanent  change  of  station  orders  to  overseas  locations 
Emergency  Services: 

Emergency  and  urgently  needed  care  obtained  on  an  outpatient  basis,  both 
network  and  norwietwork  and  in  and  out  of  sennce  area 

Durable  Medk^l  Equipnient.  Prosthetic  Devces.  and  Mednal  Supplies  Pre- 
scril)ed  by  an  Authorized  Provkler  Whch  are  Covered  Sendees: 

If  dispensed  for  use  outside  of  the  office  or  after  the  home  visit 
Home  Health  Care: 

Part-tin»  skilled  nursing  care,  physical,  speech  &  occupational  therapy  when 
medKally  necessary  and  whk:h  are  covered  benefits 

Family  Health  Services: 

Family  planning  and  well  baby  care  (up  to  24  months  of  age).  The  exclu- 
stons  in  the  CHAMPUS  Policy  Manual  wiH  apply 


Beneficiary  cost  stiaring 


Prescription  Drugs 


—Dependents  of  E-4  and  betow— $5  copay/visit 
—Dependents  of  E-5  and  above— $10  copayArisit 
— Retirees  and  others— $15  copay/visit 

—Dependents  of  E-4  ar>d  betow— $5  copay/visit 
—Dependents  of  E-5  and  above— Si 0  copay/visit 
— Retirees  and  others — $10  copayAflsit 

—Dependents  of  E-4  and  betow— $5  occurence. 
—Dependents  of  E-6  and  above— $10  occurrence. 
— Retirees  arxl  ottters— $15  occurrence. 

—Dependents  of  E-4  and  betow— Si 5  copay. 
—Dependents  of  E-5  and  above— $25  copay. 
— Retirees  arxl  otf)ers — $75  copay. 

—Dependents  of  E-4  and  betow— $5  copayA^isit 
—Dependents  of  E-5  and  above— $10  copay/vtsit 

—Dependents  of  E-4  and  betow— S35/ER  visit 

—Dependents  of  E-5  and  above— S50/ER  visit. 

— Retirees  and  others — $60/ER  visit 

—Dependents  of  E-4  and  betow— 10%. 

— Dependents  of  E-5  and  above— 1 5% 

— Retirees  and  others — 20%. 

(of  the  negotiated  reimtxjrsement  rate). 

—Dependents  of  E-4  and  below— $5  copay/visit 
—Dependents  of  E-6  and  above— $10  copay/visit 
—Retirees  and  others— $15  copay/visit. 

—Dependents  of  E-4  and  betow— S5  copay/visit 
— Dependents  of  E-5  arxj  atwve— $10  copay/visit 
— Retirees  and  ottiers — $15  copayArtsit. 
—Dependents  of  E-4  and  betow— S4/Rx. 
—Dependents  of  E-5  and  above— S4/Rx. 
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Standard  CHAMPUS  benafls 


OUpaiwil  Mental  Healttt  

On*  hour  01  Vmafff.  n*  more  than  two  timos  each  vreak  (whan  madtoaiy 
necessary). 


Partial  Hospitalization  for  Alcoholism  Treatment 

Up  to  21  days  tor  rehabilitation  on  a  limited  hour  per  day  basis.  Does  not 
count  toward  the  limits  tor  days  of  mental  health  inpatient  care^ 


Benefidary  cost  shartng 


and  others— $8/Rx. 
(up  to  aJMay  supply). 

—Dependants  o(  E-4  and  below— $10  copayAnsM  (for  ir>- 

dMdual  visits). 
—Dependants  o(  E-6  and  above— S20  copay/vistt  (tor 

individual  visits). 
—Retirees  and  olhere— $25  oopayA/isil  (for  individual 

visits). 
—Dependents  ol  E-4  and  below— $6  copay/visit  (for 

group  visits). 
—Dependents  of  E-5  and  above— $10  copay/visit  (for 

group  visits). 
—Retirees  and  other»— $10  copay/visit  (for  group  visits). 


II.  Inpatient  Services  (See  Note  2) 


standard  CHAMPUS  byqenefits 


Type  of  Service: 
Hosprtatization: 

Semiprivate  room  (and  wtien  medically  necessary,  special 
care  urvts),  ger>erai  nursing,  and  hospital  service.  Includes 
inpatient  physician  and  their  surgical  services,  meals  includ- 
ing special  diets,  drugs  and  medications  wtuie  an  Inpatient, 
operatng  and  recovery  room,  anesttiesia,  laboratory  tests, 
x-rays  and  other  radtotogy  services,  necessary  medical  sup- 
plies and  appliarx:es.  blood  and  blood  products  services. 
Unhmited  services  wtth  authorization,  as  medically  nec- 
essary 
Maternity: 

Hospital  and  professional  services  (prenatal,  post  natal).  Un- 
limrted  services  with  autNbrizabon,  as  medically  necessary 
Skilled  Nursmg  FaaMy  Care: 

Semtpnvate  room,  regular  nursing  services,  meals  including 
special  diets,  physical,  occupational  and  speech  therapy. 
drugs  furnished  by  the  facility,  necessary  medical  supplies, 
and  appliarKes.  Unlimited  services  with  authorization,  as 
medically  necessary 
Mental  Illness: 

With  authorization,  up  to  30  days  per  fiscal  year  for  adults 
(age  19-i-),  up  to  45  days  per  fiscal  year  for  children  uixier 
age  19.  For  Residential  Treatment  Facilities  (RTC)  care,  up 
to  150  day  limit/year.  (See  CHAMPUS  policy  manual  for  fur- 
ther restrictions) 
Partial  Hospitalization: 

With  auttK)nzat)on,  up  to  60  days  per  fiscal  year  or  per  admis- 
sion 
Alcoholism: 

With  authorization,  7  days  for  detoxification  and  21  days  tor  re- 
habilitation per  365  days.  Maximum  of  one  rehat)ilitation  pro- 
gram per  year  and  three  per  lifetime.  Detoxification  and  re- 
hat)ilitation  days  count  toward  limit  for  mental  health  benefits 


Beneficiary  cost  stnring 


—Dependents  of  active  duty— $9.30/day  or  $25  (whichever  is  more). 

—Retirees  and  others— $125  per  day  or  25%  of  the  hospital's  bMed 
charges  (whichever  is  less)  with  a  10-day  cap  on  inpatient  cost  shar- 
ing per  episode,  plus  20%  of  separately  billed  professional  charges. 


—Dependents  of  active  duty— $9.30/day  or  $25  (whidiever  is  more). 

—Retirees  and  others— $100  per  day  oopay.  or  20%  cost  share  of 
total  charges  (t>ased  on  the  negotiated  rate),  wtiichever  is  less  for 
institutional  services.  15%  copay  or  cost  share  on  professional 
charges. 


Note  1:  The  beneficiary  copayments  (i.e.,  beneficiary  payments  expressed  as  a  specified  amount)  in  this  chart  are  effective  for  FY  1993,  and 
will  be  updated  for  inflation  each  fiscal  year  by  the  natonal  CPMJ  medical  index  (the  medical  component  of  the  Urtan  Consumer  Price  Index). 
Beneficiary  cost  shares  (i.e.,  beneficiary  payments  as  expressed  as  a  percentage  of  the  providers'  fees)  wiH  not  be  similarly  updated.  CHAMPUS 
annual  deductibles  under  TRICARE  Standard  will  not  be  similarly  updated.  The  beneficiary  is  responsible  for  the  full  cost  of  noncovered  services 
and  nonemergency  services  obtained  outside  the  network  without  prior  authorization. 

Note  2:  The  beneficiary  cost  sharing  for  inpatient  care  for  active  duty  dependents  will  be  adjusted  periodically  to  reflect  the  cost  of  an  inpatient 
stay  In  an  MTF. 


TRICARE  Care  Program 

Benefits  and  Beneficiary  Payments 
Under  TRICARE  Extra 
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I.  OuTPATiBir  Services 


Annual  deductible 


Applies  to  all  outpatient  services 


TRtCARE  extra 


Standard  CHAMPUS  deductibles  apply  as  deOned  t>y  the 
CMAMWJ8  Policy  Mwiuai. 


Standard  CHAMPUS  t>eneflts 


Type,  of  Service: 

Physician  Services: 

Office  visits;  outpatient  office  t>ased  medical  and  surgical  care;  consultation, 
dagnoBis  and  tEsatment  by  a  specialist;  allergy  tests  and  treatments:  os- 
teopattiic  manipulation;  medical  supplies  used  wittiin  ttw  office  including 
casts,  dressings,  arxl  splints. 
Laboratory  and  X-Ray  Services: 
Ambulance  Services: 

When  medically  necessary  as  defined  by  ttw  CHAMPUS  Policy  Manual  and 
the  sendee  is  a  covered  benefit 
Emergency  Sennces: 

Emergency  and  urgently  needed  care  obtained  on  an  outpatienr  basis,  both 
network  and  non-networtt  and  in  and  out  of  service  area. 
Routine  PAP  Smears: 

Requency  to  deperxf  on  physician  recommerxlations  based  on  ttie  pul>- 
lished  guidelines  of  the  American  CoUege  of  Obstetricians  and  Gynecology 
Durable  Medical  Equipment,  Prosth^ic  Devices,  and  Mednal  Supplies  Pre- 
scribed by  an  Auttyxized  Provider  Whicli  are  Covered  Services: 
If  dispensed  for  use  outside  of  the  office  or  after  the  home  visit 


Home  Health  Care: 

Part-time  skiUed  nursing  care,  physical,  speech  &  occuptrtional  therapy  when 
medically  necessary  and  which  are  covered  tienefits. 
Family  Health  Servnes: 

Family  planning  and  weH  baby  care  (up  to  24  months  of  age).  The  exdu- 

skxis  in  the  CHAMPUS  Policy  Manual  will  apply. 
Prescription  Drugs 


Eye  Examinatxjns: 

One  roulirw  examinjrtkx)  per  year  covered  tor  family  members  of  active  duty 
sponsors, 
immunizations: 

Immunizations  required  for  active  duty  family  members  whose  sponsors 
have  permanent  change  of  station  orders  to  overseas  kxatk>ns. 
Ambulatory  Surgery  (Same  Day) 

Autlionzed  hospital-based  or  free-standing  ambuUrtory  surgical  center  ttiat  is 
CHAMPUS  certified.  (Not  performed  in  a  physician's  offwe). 
Outpatient  Menttri  Health: 

One  hour  of  therapy,  no  more  than  two  times  each  week  (when  medically 
necessary). 


Partial  Hospitalization  tor  Alcoholism  Treatment 

Up  to  21  d^s  for  rehabilitation  on  a  limited  hour  per  day  basis.  Does  not 
count  toward  the  limits  for  days  of  mental  health  inpatient  care. 


Beneficiary  cost  sharing 


—Dependents  of  active  duty  members— 15%. 
—Retirees  and  others— 20%  (of  the  negotiated  re«n- 
txirsement  rate). 


—Dependents  of  active  duty  merrters— 15%. 
—Retirees  and  others— 20%  (of  the  negotiated  reinv- 
bursement  rate). 


(Deductibles  are  waived  wtien  notwerk  pharmacies  are 
used.) 

—15%  of  the  negotiated  reimbursement  rale. 


—Dependents  of  active  duty  members— S25  copay/visit 
— Retirees  and  olt>ers— 20%  of  tt»  negotiated  rate/visit. 

—Dependents  of  active  duty  members  cost  share— 15% 
of  the  negotiated  reimbursement  rata. 

— Retirees  and  ottters  cost  share — 20%  of  the  nego- 
tiated reimtxjrsement  rate. 


II.  iNPATIEfrr  SERVICES 


Standard  CHAMPUS  benefits 


Type  of  Servne: 
Hospitalisation: 

Semlprivate  room  (and  wtien  medKalty  necessary,  special  care  units),  gerv 
eral  nursing,  and  hospital  service.  Includes  inpatient  physician  and  their 
surgical  services,  meals  including  special  diets,  drugs  and  medrcatkxs 
wtiile  an  inpatient  operating  arxl  recovery  room,  anesthesia,  laboratory 
tests,  x-rays  and  other  radiotogy  services,  necessary  nrwdical  supplies  and 
appliances,  blood  and  blood  products  services.  Unlimited  services  with  au- 
thorization, as  medically  necessary. 
Maternity: 

Hospital  and  professional  services  (prenatal,  postnatal). 
Unlimited  services  with  authorization  as  medicsyiy  necessary. 


Beneficary  cost  sliaring 


—Dependents  of  active  duty— S9.30/day  or  S25  (which- 
ever is  more). 

—Retirees  and  oltiers'— S20Q  per  day  or  25%  of  the  hos- 
pital's NIed  charges  (wtiichever  is  less)  plus  20%  cost 
share  of  separately  billed  professonel  charges  (of  the 
negotiated  rate). 

(See  Notes  1  and  2). 
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II.  Inpatient  Services— Continued 


standard  CHAMPUS  benefits 


Staled  Nursing  Facility  Care: 

Sefniprivate  room,  regular  nursing  sennces.  meals  including  special  diets, 
physical,  occupational  arxl  speecti  therapy,  drugs  tumistied  by  tt)e  facility, 
necessary  medical  supplies,  and  appliances.  Unlimited  services  witt)  au- 
ttKxization.  as  medically  necessary. 

Mental  Illness: 

With  authorization,  up  to  30  days  per  fiscal  year  tor  adults  (age  19+).  up  to 
45  days  per  fiscal  year  for  children  under  age  19.  For  Residential  Treat- 
ment Facilities  (RTC)  care,  up  to  150  day  limit/year.  (See  CHAMPUS  pol- 
icy manual  for  further  restrictions). 


Partial  Hospitalization: 

With  authonzation.  up  to  60  days  per  fiscal  year  or  per  admission. 

With  authorization.  7  days  tor  detoxification  and  21  days  for  rehabilitation  per 
365  days.  Maximum  of  one  rehabilitation  program  per  year  and  three  per 
lifetime.  Detoxification  and  rehabilitation  days  count  toward  limit  for  mental 
health  benefits.  


Beneficary  cost  sharing 


—Dependents  of  active  duty— $9.30/day  or  $25  (which- 
ever is  more). 

—Retirees  and  others— 20%  cost  share  of  total  charges 
(based  on  the  negotiated  rate),  for  institutional  sen^ 
ices,  plus  20%  cost  share  on  separately  billed  profes- 
sional charges  (based  on  the  negotiated  rate). 


Note  1:  The  beneficiary  copayments  (i.e..  beneficiary  payments  expressed  as  a  iPe«fi«laV»«"l^s  cl^  "®A''?^.^'XJl^!i4^ 
wiN  be  updated  for  inflation  each  fiscal  year  by  the  national  CPWJ  medial  index  (ttie  medicaJ  conriporvent  ofme  UrtMm  C^^ 
Benetoary  cost  shares  (i.e..  beneficiary  payments  as  expressed  as  a  percentage  o»  the  providers'  fees)  wiH  not  tM  similarty  updated.  CHAMPUS 
Snnualdedi^lw^Wder  TRICARE  StKrd  wil  not  be«mi*ar1y  updated.  The  beneficiary  is  responsible  for  the  full  cost  of  noncovered  sendees 
and  nonemergency  sennces  obtained  outside  the  network  without  prior  authonzatioa 

Not*  2:  The  beneficiary  cost  sharing  for  inpatient  care  for  active  duty  dependents  will  be  adjusted  periodically  to  reflect  the  cost  of  an  inpatient 
stay  in  an  MTF. 

Mental  Health  and  Alcoholism  Services 
These  services  and  associated  cost  sharing  will  continue  to  be  under  the  current  Contract  Provider  Arrangement 
(CPA)  Norfolk  Demonstration  Project  unUl  the  expiration  of  the  contract  when  the  new  cost  sharing  schedule  will 
be  implemented.  All  applicable  rules  and  procedures  will  continue  to  apply  \mtil  superceded  by  a  successor  program. 

[FR  Doc  93-24504  Filed  10-5-93;  8:45  am) 

BILUNO  COOC  8000-04-M 


Ballistic  Missile  Defense  Advisory 
Committee 

action:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Ballistic  Missile  Defense 
(BMD)  Advisory  Committee  will  meet  in 
closed  session  in  Washington.  DC.  on 
October  19  and  20. 1993. 

The  mission  of  the  BMD  Advisory 
Committee  is  to  advise  the  Secretary  of 
Defense  and  Deputy  Secretary  of 
Defense  through  the  USD(A)  on  all 
matters  relating  to  ballistic  missile 
defense  acquisition,  system 
development,  and  technology.  .fr 

In  accordance  with  section  10(d),  as 
amended  (5)  U.S.C.  app  n.  (1982)).  it 
has  been  determined  that  this  BMD 
Advisory  (Committee  meeting  concerns 
matters  listed  in  5  U.S.C.  552(c)(1) 
(1982).  and  that  accordingly  this 
meeting  will  be  closed  to  the  public. 

Dated:  October  1,1993. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  93-24505  Filed  10-S-93;  8:45  am) 

BILLMOCOOC  5000  04  M 


Department  of  ttia  Air  Forca 

Intant  To  Prepare  an  Environmentai 
Impact  Statement  for  Raallgnmant  of 
McQulraAFB,NJ 

Under  the  1993  Defense  Base  Closure 
and  Realignment  Commission 
recommendations  the  United  States  Air 
Force  (Air  Force)  will  prepare  an 
environmental  impact  statement  (EIS)  to 
assess  the  potential  environmental 
impacts  of  the  realignment  to  McGuire 
Air  Force  Base.  New  Jersey,  19  KC-10 
aircraft,  and  associated  support  units, 
llie  aircraft  (active  and  reserve)  will  be 
realigned  firom  Barksdale  AFB,  LA. 

This  EIS  will  also  address  the 
potential  impacts  of  an  additional  eight 
KC-10  aircraft,  for  a  total  of  27  and 
associated  military  construction  and 
facility  siting  of  associated  support 
activities. 

To  provide  a  forum  for  the 
commimity  to  make  oral  comments,  a 
scoping  meeting  is  scheduled  for 
October  21, 1993  at  7  p.m.  in  the  New 
Horizon  Township  Municipal  Complex. 
Hachamich  and  Main  Streets. 
Cookstown,  NJ.  Notice  of  the  time  and 
location  of  the  meeting  will  be  made 
available  to  public  officials,  the 


community  and  the  local  news  media. 
The  purpose  of  this  meeting  is  to 
identify  the  environmental  issues  and 
concerns  that  should  be  analyzed  to  (1) 
support  the  base  realignment,  (2)  solicit 
comments  on  the  Proposed  Action  and 
(3)  solicit  potential  alternatives  for 
consideration  in  developing  the 
McGuire  EIS.  The  Air  Force  will 
consider  all  reasonable  alternatives 
offered  by  any  Federal,  state  or  local 
government  agency  and  any  federally- 
sponsored  or  private  entity. 

To  ensure  the  Air  Force  will  have 
sufficient  time  to  consider  public 
comments  on  environmental  issues  to 
be  included  in  the  EIS,  comments 
should  be  forwarded  to  the  address 
listed  below  at  anytime  during  the 
environmental  impact  analysis  process. 

Please  direct  written  comments  or 
requests  for  further  information 
concerning  the  McGuire  AFB 
Realignment  EIS  to:  Mr.  John  R. 
Accomero.  HQ  AMC7CEVP,  507  A 
Street.  Scott  AFB.  IL  62225-5022,  (618) 
256-8332. 
Patsy  ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
IFR  Doc.  93-24546  Filed  lO-S-93;  8:45  ami 
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Department  of  tha  Army 

Board  of  Visitors,  United  States 
Military  Academy 

AOOICV:  United  States  Militazy 

Academy,  DOD. 

ACTKM:  Notice  of  open  meeting. 

In  accordance  with  Section  10(fl)(2)  of 
the  federal  advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is 
made  of  the  following  meeting: 

Name  of  Committee:  Board  of 
Visitors.  United  States  Military 
Academy. 

Date  of  Meeting:  2&-30  October  1993. 

Place  of  Meeting:  West  Point,  New 
YoA. 

Start  Time  of  Meeting;  Approximately 
2  p.m. 

Pmposed  Agenda:  Annual  Report 
Preparation;  Report  on  Summer 
Activities;  visit  to  Preparatory  School; 
Update  reports  on  Gender  Integration; 
Performance  of  Graduates;  Faculty 
Transition. 

All  proceedings  are  open.  For  further 
information  contact  Lieutenant  Colonel 
Stephen  R.  Furr,  United  States  Military 
Academy,  West  Point,  NY  10995-5000. 
Keoneth  L  Dentsn. 
Army  Federal  Register  Liaison  Officer. 
|FR  Doc  93-244«6  Piled  10-&-93: 8:45  am) 
BiUMO  coee  S7i«-«»4i 


New  Payroant  System  Affecting 
Invoicing  Procedures  for  Ail  Freight 
and  Personai  Property  Carrteis 

AQENCT:  Defense  Finance  and 
Accounting  Service,  EXDD. 
ACTION:  Notice. 

summary:  58  FR  42518.  subject  as  above, 
announced  that  the  Defense  Finance 
and  Accounting  Service  was 
implementing  a  new  pa3rment  system 
that  would  affect  invoicing  procedures 
for  all  freight  and  personai  property 
carriers.  Tjhe  comment  "The  date  oiUhe 
final  rule  will  be  within  60  days     ^ 
following  the  last  day  of  the  comment 
period"  is  no  longer  valid  and  has 
therefore  been  removed.  The  comment 
period  ended  on  9  September  199^3. 

Comments  have  been  received  and 
revisions  incorporated  in  the  Carrier 
Billing  Procedures  for  freight  and 
personal  property  carriers.  In  addition, 
rules  for  billing  for  Guaranteed  Traffic 
shipments  have  been  added.  Carriers 
may  obtain  copies  of  the  updated  billing 
proceduies  from  the  Defense  Finance 
and  Accounting  Service-Indianapoiis 
Center. 

DATES:  November  5, 1993. 
ADDRESSES:  Defense  Finance  and 
Accounting  Service-Indianapolis  Center, 


ATTN:  DFAS-IN-TA  (Mail  Stop  #5). 

8899  East  S6th  Street,  Indianapolis.  IN 

46249-0606. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Randy  Jones.  (317)  543-7814.  Same 

address  as  above. 

Kenneth  L.  Denton, 

Anny  Fedeml  Register  Liaison  Officer. 

(FR  Doc.  93-24463  Filed  10-5-93;  8:45  am) 

BILUNQ  COM  3710-Oe-M 


Corps  of  Engineers 

Intent  To  Prepare  a  Supplemental 
Environmental  Impact  Statement 
(SEIS)  for  ttie  Yazoo  Basin 
Reformulation  Study,  Yazoo  Bacicwatar 
Area 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
Vicksburg  District.  DOD. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  proposed  action  includes 
three  authorized  projects  within  the 
Yazoo  Backwater  Area:  The  Yazoo  area, 
the  Carter  area,  and  the  Rocky  Bayou 
area.  The  project  study  area  includes 
Humphreys,  Issaquena,  Sharkey. 
Washington,  and  Yazoo  Counties. 
Mississippi,  and  Madison  Parish. 
Louisiana. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gary  L.  Young,  U.S.  Army  Corps  of 
Engineers.  Vicksburg  E)istrict,  CELMK- 
PD-Q,  2101  North  Frontage  Road. 
Vicksburg,  Mississippi  39180-5191. 
(601) 631-5425 

8UPPt.a«BfTARY  INFORMATION:  1. 
Proposed  Action:  The  proposed  action 
would  provide  flood  damage  protection 
to  rural  residences  and  agricultural 
properties.  The  SEIS  will  supplement 
the  Final  EIS  Yazoo  Area  Pinnp  Project 
Yazoo  Backwater  Area,  Mississippi, 
filed  with  the  Environmental  Protection 
Agency  on  7  April  1983.  Prior  work  in 
the  Backwater  Area  was  authorized  by 
the  Flood  Control  Act  of  18  August 
1941. 

2.  Alternatives:  Alt«natives  to  be 
evaluated  include:  No  action, 
nonstructural  alternatives,  pump 
station,  and  levee  system.  Detailed 
studies  of  the  authorized  projects  for  the 
Carter  and  Rocky  Bayou  areas  are  not 
anticipated  at  this  time. 

3.  a.  A  scoping  meeting  will  be  held 
in  the  project  vicinity  during  November 
1993.  A  public  notice  will  be  published 
to  inform  the  general  public  of  the 
location,  time,  and  date  of  the  scoping 
meeting. 

b.  Significant  issues  include:  Bottom- 
land hardwoods,  wetlands,  endangered 
species,  waterfowl,  fisheries,  water 
quality,  cultural  resources, 
socioeconomic  conditions,  etc. 


Additional  alternatives,  environmental 
issues,  and  consultaticm  requirements 
may  be  identified  during  the  scoping 
process. 

c.  The  Environmental  Protectioa 
Agency;  U.S.  Fish  and  Wildlife  Service; 
Soil  Conservation  Service;  Mississippi 
Department  of  Enviromnental  Quality: 
Mississippi  Department  of  Wildlife. 
Fisheries  and  Parks;  and  U.S.  Forest 
Service  will  be  invited  to  participate  as 
coopoating  agencies. 

4.  A  Reformulation  Study  Report, 
including  the  SEIS.  will  be  available  for 
review  by  the  general  public  in  1997. 

Alternate  Army  Federal  Register  Liaison 
Officer.    , 

IFR  Doc  93-24465  Filed  10-5-93:  8:45  am) 

BILLMQ  COOK  3710-GX-M 


DEPARTMENT  OF  ENERGY 

Fedarai  Energy  Reguiatoty 
Commission 

[Doclcet  No.  aF91-13S-001] 

LGAE-\Afostmoretand  Rensselaer; 
Application  for  Commission 
Receitiflcatiofi  of  Qualifying  Status  of 
a  Cogenoratiof  i  FacilHy 

September  30, 1993. 

On  September  22, 1993,  LG&E- 
Westmoreland  Rensselaer  (Applicant), 
c/o  LG&E  Power  Inc..  12500  Fair  Lakes 
Circle,  Suite  260.  Fairfax,  Virginia 
22033-3822,  submitted  for  filing  an 
application  for  recertification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207(b)  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  applicant,  the 
topping-c>'cle  cogeneration  facility  is 
located  in  Rensselaer,  New  York.  The 
facility  consists  of  a  combination 
turbine  generator,  a  supplementary  fired 
heat  recovery  boiler  and  an  extraction/ 
condensing  steam  turbine  generator. 
Steam  generated  by  the  facility  is  used 
by  BASF  Corporation  for  the 
manufacture  of  specialty  chemicals  and 
for  space  heating.  The  primary  energy 
source  is  natural  gas.  Ilia  maximum  net 
electric  power  production  capacity  of 
the  facility  is  79  MW. 

The  certification  of  the  facility  was 
originally  issued  to  Hadson  Power 
Partners  of  Rensselaer  on  September  18, 
1991,  (56  FERC 1 62.192  (1991)1.  The 
instant  recertification  is  requested  by 
the  Applicant  to  reflect  an  ownership 
chang&  All  other  facility  characteristics 
remain  imchanged  as  described  in  the 
previous  certification. 


V 
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Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register  and 
must  be  served  on  the  applicant. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  93-24481  Filed  10-5-93;  8:45  ami 

SH.UNQ  COM  CTIT-ei-M 


[Docket  No.  J093-15007T  T«xa»-150] 

State  of  T«xas;  NGPA  Determination 
by  Jurisdictional  Agency  Designating 
Tiglit  Formation 

September  30, 1993. 

Take  notice  that  on  September  27. 
1993,  the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Wilcox  Formation. 
Wilcox  12,300  San  Interval,  Falcon  Lake 
E  Field,  underlying  a  portion  of  Zapata 
County.  Texas,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  The 
designated  area  is  in  Railroad 
Commission  District  No.  4  and  consists 
of  portions  of  the  following  surveys: 

A.|.  Nolen  Survey,  Abstract  534,  Section  616 
A.J.  Nolen  Survey,  Abstract  536,  Section  188 
).  Santo  Gutierrez,  Abstract  32,  Section  20 

The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  the  Wilcox 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 


275.204,  within  20  days  after  the  date 

this  notice  is  issued  by  the  Commission. 

Lois  D.  Cashell. 

Secretary. 

|FR  Doc.  93-24480  Filed  10-5-93;  8:45  ami 

BN-UNO  COM  (Tir-ei-M 


[Docket  No.  TM94-1-103-000] 

Moraine  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

September  30. 1993. 

Take  notice  that  on  September  24, 
1993.  Moraine  Pipeline  (!]ompany 
(Moraine)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Original  Volume 
No.  1.  Fifth  Revised  Sheet  No.  4.  to  be 
effective  October  1.  1993. 

Moraine  states  that  the  purpose  of  the 
filing  is  to  implement  the  Annual 
Charges  Adjustment  (ACA)  charge 
necessary  for  Moraine  to  recover  from 
its  customers  annual  charges  assessed  it 
by  the  Commission  pursuant  to  part  382 
of  the  Commission's  Regulations.  The 
rate  authorized  by  the  Commission  to  be 
effective  October  1,  1993  is  .26c  per 
Mcf.  Under  Moraine's  billing  basis  of 
14.73  psia  at  1,000  Btu.  this  rate 
converts  to  .26c  per  Mcf. 

Moraine  states  that  it  delayed  filing  its 
ACA  revision  pending  Commission 
action  on  its  Request  for  Waiver  of 
Payment  of  Annual  Charges  filed 
August  10. 1993  at  Docket  No.  RM87- 
3.  The  Commission  has  not  yet  acted  on 
Moraine's  waiver  request.  Moraine 
states  that  its  filing  is  without  prejudice 
to  its  waiver  request  referencing  Docket 
No.  CP93-351-000.  Moraine  further 
states  that  it  will  be  going  out  of 
existence,  now  scheduled  for  December 
1. 1993. 

Moraine  states  that  a  copy  of  the  filing 
is  being  mailed  to  Moraine's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  October  7, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 

public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-24483  Filed  10-5-93;  8:45  am) 

BituNO  COM  cnr-oi-M 

(Docket  No.  CP9»-732-000] 

IMurphy  Exploration  &  Production  Co.; 
Petition  for  Declaratory  Order 

September  30, 1993. 

Take  notice  that  on  September  21. 
1993.  Murphy  Exploration  ft  Production 
Company  (Murphy),  200  Peach  Street. 
P.O.  Box  7000.  El  Dorado.  Arkansas 
71731-7000.  filed  in  Docket  No.  CP93- 
732-000  a  petition  pursuant  to  section 
16  of  the  Natural  Gas  Act  (NGA)  and 
Rule  207(a)(2)  of  the  Commission's 
Rules  of  PiBctice  and  Procedure  (18  CFR 
385.207(a)(2)),  for  a  declaratory  order 
disclaiming  Commission  jurisdiction 
over  certain  facilities  and  the  services 
provided  through  them,  all  as  more  fully 
set  forth  in  the  petition  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Murphy  seeks  a  declaratory  order 
from  the  Commission  finding  that 
facilities  to  be  acquired  from  Texas 
Eastern  Transmission  Corporation 
(Texas  Eastern)  would  be  facilities  used 
for  the  gathering  of  natural  gas  and 
thereby  exempt  from  Commission 
jurisdiction  pursuant  to  Section  1(b)  of 
the  NGA.  Murphy  indicates  that  the 
facilities  are  the  subject  of  Texas 
Eastern's  abandonment  application  filed 
in  Docket  No.  CP93-733-000. 

Murphy  describes  the  facilities  as 
Texas  Eastern's  Line  Nos.  59  and  59-A. 
which  are  12-inch  laterals,  and  include 
the  associated  metering  facilities.  It  is 
stated  that  Line  59  is  23,232  feet  in 
length  and  connects  Murphy's  oil  and 
gas  production  platform  in  Ship  Shoal 
Block  134  to  the  transmission  facilities 
of  Tennessee  Gas  Pipeline  Company 
(Tennessee)  in  Ship  Shoal  Block  120, 
offshore  Louisiana.  It  is  further  stated 
that  Line  59-A  connects  Murphy's  oil 
and  gas  platform  in  Ship  Shoal  Block 
135  to  Line  59,  and  is  1.584  feet  in 
length. 

Murphy  states  that  it  would  operate 
the  facilities  as  non-jurisdictional 
gathering  facilities.  Murphy  submits 
that  the  facilities  would  be  non- 
jurisdictional  for  the  following  reasons, 
inter  alia. 

•  Murphy  is  engaged  in  the  domestic 
and  international  exploration  and 
production  of  oil  and  gas. 

•  Both  lines  are  located  in  the  center 
of  active  producing  fields  and  connect 
directly  to  producing  wells. 


•  Both  lines  carry  non-dehydrated  gas 
and  are  located  upstream  of  any 
processing  facilities.  Line  59-A  is 
located  upstream  of  any  compression 
facilities. 

•  The  sole  purpose  of  the  facilities, 
once  abandoned  and  transferred  to 
Murphy,  would  be  to  gather  gas 
produced  and  owned  by  Murphy  for 
delivery  to  Tennessee's  transmission 
facilities. 

Murphy  further  states  that  it  is  the 
sole  working  interest  owner  in  the  wells 
trom  which  the  facilities  gather  gas; 
there  is  no  production  owned  by  third- 
party  shippers  along  or  within 
approximately  3.5  miles  of  the  facilities; 
and,  therefore,  there  are  no  shippers  on 
the  facilities  other  than  Murphy. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  October  21, 
1993,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington,   . 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
384.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  93-24477  Filed  10-5-93;  8:45  ami 

WLLINQ  CODE  ^IT-OI-M 

Pocket  No.  RP93-172-0011 

Panhandle  Eastern  Pipe  Line 
Company;  Proposed  Changes  in  FERC 
Qas  Tariff 

September  30. 1993. 

Take  notice  that  on  September  27, 
1993,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  Substitute 
Original  Tariff  Sheet  No.  24  which  is 
proposed  to  become  effective  September 
23, 1993. 

Panhandle  states  that  this  filing  is 
being  made  in  compliance  with  ordering 
paragraph  (C)  of  the  Commission's 
September  22, 1993  Order  Accepting 
and  Suspending  Tariff  Sheets  Subject 
To  Refund  And  Conditions  And 
Establishing  A  Technical  Conference  in 
the  above  referenced  docket. 


Panhandle  states  that  copies  of  the 
filing  has  been  served  on  all  customers 
affected  by  this  filing,  their  respective 
state  commission  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  October  7, 
1993.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  fifing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  93-24482  Filed  10-5-93:  8:45  am) 
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[Docket  No.  CP93-733-000] 

Texas  Eastern  Transmission 
Corporation;  Application 

September  30,  1993. 

Take  notice  that  on  September  21, 
1993,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  5400 
Westheimer  Court,  P.O.  Box  1642, 
Houston.  Texas  77251-1642,  filed  in 
Docket  No.  CP93-733-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  two  12-inch 
natural  gas  pipeline  laterals,  and 
associated  metering  facilities,  which 
were  authorized  under  its  blanket 
certificate  issued  in  Docket  No.  CP82- 
535-000,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Eastern  proposed  to  abandon  by 
sale  to  Murphy  Exploration  & 
Production  Company  (Murphy)  Line 
Nos.  59  and  59-A,  which  were 
constructed  in  1984. >  It  is  stated  that 
Line  59  is  4.4  miles  in  length  and  was 
constructed  to  connect  gas  reserves  from 
the  Ship  Shoal  Block  134  area  to  a 
pipeline  in  Ship  Shoal  Block  120, 
offshore  Louisiana,  owned  by  Tennessee 
Gas  Pipeline  Company.  Also,  it  is  stated 
that  Line  59-A  is  0.3  miles  in  length 
and  gathers  gas  reserves  produced  in 
Ship  Shoal  Blocks  135, 136.  and  120  to 


1  Murphy  has  filed  a  related  petition  in  Docket 
No.  CP93-732-000  for  a  declaratory  order 
disclaiming  jurisdiction  over  the  (acilities  to  be 
acquired  from  Texas  Eastern. 


a  point  in  Ship  Shoal  Block  135.  where 
it  connects  to  Line  59. 

Texas  Eastern  states  that  the  facilities 
were  used  to  transport  natural  gas 
which  it  purchased  ht)m  Odeco  Oil  and 
Gas  Company  (Odeco),*  under  an 
October  6, 1983,  gas  purchase 
agreement.  Texas  Eastern  states  that  the 
purchase  agreement  dedicated  to  Texas 
Eastern  the  natural  gas  reserves  located 
at  or  near  Ship  Shoal  Blocks  134.  135. 
136,  and  120.  Texas  Eastern  further 
states  that  the  purchase  agreement  has 
been  terminated  and,  subsequently, 
intemiptible  transportation  service  has 
been  provided  for  Murphy  under  its 
Rate  Schedule  IT-l.  Texas  Eastern 
submits  that  the  transfer  of  facilities  to 
Murphy  would  give  Murphy  a  least  cost 
alternative  to  installing  new  offshore 
facilities  and  would  relieve  it  of  ongoing 
operation  and  maintenance  expenses. 
Texas  Eastern  states  that  none  of  its 
customers  would  be  adversely  affected 
by  the  proposal. 

Texas  Eastern  indicates  that  the 
facilities  would  be  sold  for  Si  million  as 
compared  to  an  original  cost  of  $3.6 
million. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
21.  1993,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  p>ermission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 


-  Odeco  has  since  merged  with  and  changed  its 
niimc  to  Murphy. 
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intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  fonrnl  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Texas  Eastern  to  appear 
or  be  represented  at  the  hearing. 
Lns  D.  Caahell. 
Secretory. 

IFR  Doc  93-24479  Filed  10-5-93;  8:45  am) 
muMta  COM  tm^^h^t 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-47d3-4] 

Agency  Informalion  Collection 
AclivWes  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  NoMce. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Nianagement  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  November  5, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  or  to  obtain  a  copy 
of  this  ICR.  contact  Sandy  Farmer  at 
EPA,  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 

Ofifice  of  Prevention,  Pesticides  and 
Toxic  Substances 

TitJe:  Trade  Secret  Clearance 
Justificatioi.  for  Pesticides.  (EPA  ICR 
No:  0613.05;  OMB  No:  2070-0053)  This 
is  a  request  for  extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Abstract:  The  Freedom  of  Information 
Act  (FOIA)  provides  for  release  to  the 
public  of  health  and  safety  data  on 
chemical  pesticides,  unless  such 
products  are  exempt  from  being 
disclosed  under  section  10(d)  (1)(A), 
(B),or  (C)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA). 

Upon  receipt  of  a  FOIA  request  by  the 
public  for  health  and  safety  data  on  a 
pesticide,  EPA  sends  to  the  owner  of  the 
chemical  product  (the  respondent)  a 
copy  of  the  data  request,  a  cover  letter, 
a  set  of  instructions  for  responding  and 
a  nine  part  questioimaire.  Hie 
respondent  reviews  the  heahh  and 


safety  data  on  the  pesticide  to  determine 
whether  to  authorize  the  release  to  the 
public  of  the  requested  data,  or  to 
provide  evidence  to  the  EPA 
substantiating  the  claim(s)  of 
confidentiality  for  the  requested 
material.  Claims  of  confidentiality  must 
be  supported  by  submitting  to  the 
Agency  the  completed  nine-part 
questionnaire.  The  questionnaire  asks 
for  specific  information  on  quality 
control  processes,  method  of  testing  a 
pesticide  product,  what  information 
should  be  tagged  confidential,  and  why 
and  for  how  long;  it  also  asks  questions 
regarding  any  protection  undertaken  by 
the  respondent  to  guard  against 
unwanted  disclosure  and  previous 
assertion(s)  of  confidentiality  made  to 
EPA  and  other  Federal  agencies  or 
courts. 

The  EPA  needs  this  information  to 
determine  whether  health  and  safiety 
data  on  chemical  pesticides  should 
remain  confidential  or  be  made  public. 

Burden  Statement:  The  estimated 
annual  reporting  biuden  for  this 
collection  of  information  is  estimated  to 
average  21  hours  pet  respondent.  This 
estimate  includes  the  time  needed  to 
review  instructions,  complete  the 
questionnaire,  submit  the  necessary 
information  for  confidential  claim  and 
review  the  collection  of  information. 

Respondents:  Pesticide  owners  of 
FOIA  requested  data. 

Estimated  Number  of  Respondents: 
90. 

Estimated  Number  of  Responses  Per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,890  hours. 

Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burdoi  to: 

Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM  223 Y),  401  M  Street.  SW., 
Washington.  DC  20460. 

and 

Matthew  Mitchell,  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Afiairs, 
725  IZth  Street,  NW..  Washington,  DC 
20503. 

Dated:  September  30, 1993. 
Paul  Lapsley, 

Director,  Regulatory  Managemait  Division. 
IFR  Doc  93-24536  Hied  10-5^3;  8:45  am) 
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{OPfMK»66;  FfU.-4M«-4] 

Discloeuf*  of  Memee  of  PeelicMe 
Product  Inert  Ingredients;  Notice  of 
Avsliabllity 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  the 
availability  of  a  revised  list  of  pesticide 
product  inert  ingredients  and  ^eir 
Chemical  Abstract  Service  (CAS) 
numbers.  This  list  updates  the  list 
announced  in  the  Federal  Register  on 
January  15, 1992  (57  FR  1732). 
ADDRESSES:  A  copy  of  the  list  may  be 
obtained  in  person  at  Rm.  1132,  CM  §2, 
1921  Jefferson  Davis  Higtfway. 
Arlington.  VA.,  or  by  calling  the  EPA 
Office  of  Pesticide  Programs  Public 
Docket  at  (703)  305-5805.  or  by  writing 
to:  OPP  Public  Docket  (H7506C), 
Environmental  Protection  Agency,  401 
M  St,  SW..  Washington,  DC,  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Clare  Grubbs,  Acting  Chief,  Public 
Response  and  Program  R^ources 
Branch,  Field  Operations  Division 
(H7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC,  20460. 
Office  location  and  telephone  number 
Rm.  1132,  CM  «2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA.,  (703-305- 
5805). 

List  of  Subjects 

Environmental  protection. 
Dated:  September  23, 1993. 
AluuiS.  Abramson, 

Acting  Director.  Field  Operations  Division, 
Office  of  Pesticide  Programs. 

IFR  Doc.  93-24433  Filed  10-5-93;  8:45  am) 
aoiMacooc  «mo  bq  f 

PL-64-2-6807;  FRL-4786-2] 

Availability  of  Draft  Student  Handbook 
and  Statement  of  Intent  To  Develop 
Training  and  Certification  Programs  for 
Operators  of  High  Capacity  Fossil 
Fuel-Fired  Plants 

agency:  Environmratal  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of  draft 
student  handbook  and  of  EPA 's  intent  to 
develop  training  and  certification 
programs  for  operators  of  high  capacity 
fossil  fuel-fired  plants  as  required  un(^ 
section  129  of  the  Clean  Air  Act  (Act). 

SUMMARY:  This  action  announces  the 
availabiUty  of  a  draft  student  handbook 
prepared  as  part  of  a  training  program 


Federal  Register  /  Vol.  58,  No.  192  /  Wednesday.  October  6.  1993  /  Notices  52107 


far  operators  of  high  capacity  fossil  fuel- 
fired  plants  and  the  intent  of  the  EPA  to 
also  develop  a  model  State  certification 
program  for  these  operators,  as  required 
under  section  129  of  the  Act. 

The  purpose  of  this  action  is  to 
request  public  comment  on  the  draft 
student  handbook  and  on  the  EPA*s 
intent  to  develop  the  training  and 
certification  programs. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  December  6, 1993. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Emission  Standards 
Division,  U.S.  Environmental  Protection 
Agency,  MD-13,  Research  Triangle 
Park,  North  CaroUna  27711,  Attention: 
Kfr.  James  Eddinger. 

A  copy  of  the  draft  student  handbook 
may  be  obtained  by  contacting  Mr. 
James  Eddinger,  Industrial  Studies 
Branch,  Emission  Standards  Division 
(MD-13),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711,  telephone  number  (919) 
541-5426. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
inform&tion  concerning  specific  aspects 
of  this  notice,  contact  Mr.  James 
Eddinger,  Industrial  Studies  Branch, 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  CaroUna 
27711,  telephone  number  (919)  541- 
5426. 

SUPPLEMENTARY  INFORMATION:  The 
following  outline  is  provided  to  aid  in 
locating  information  in  this  notice. 

I.  Introduction 

n.  Model  Training  and  Certification  Programs 

III.  Additional  Certification  Programs 

I.  Introduction 

Section  129(d)  of  the  Act  requires  the 
EPA  to  develop  and  promote  a  model 
State  program  for  the  training  and 
certification  of  solid  waste  incineration 
unit  operators  and  high-capacity  fossil 
fuel-fired  plant  operators.  In  August 
1993,  the  EPA  submitted  to  all  State  air 
pollution  control  agencies  the  model 
State  training  programs  that  the  EPA 
developed  for  operators  of  municipal 
waste  combustors  (MWC's)  and  medical 
waste  incinerators  (MWTs)  pursuant  to 
this  requirement. 

The  EPA  has  made  training  an 
integral  part  of  the  operating  practice 
standards  promulgated  for  MWC's 
under  section  129  of  the  Act.  On 
February  11, 1991,  the  EPA  promulgated 
these  standards  for  MWC's  with  unit 
capacities  greater  than  225  Megagrams 
per  day  (250  tons  per  day)  (56  FR  5488). 
The  standards  also  require  certification 
of  the  chief  facility  operator  and  the 
shift  supervisors  by  the  American 
Society  of  Mechanical  Engineers 


(ASME)  or  an  equivalent  State-approved 
certification  program.  The  model  State 
training  program  for  MWC's  was 
developed  to  provide  a  level  of 
understanding  which  is  adequate  to 
successfully  complete  the  requirements 
of  the  ASN^  standard  for  certification  of 
operators  of  such  facilities. 

The  EPA  is  also  working  with  the 
ASME  in  developing  a  certification 
program  for  MWI  operators.  This  ASME 
certification  program  is  nearly  complete. 
The  EPA  will  likely  make  training  an 
integral  part  of  the  proposed  operating 
standards  for  MWI's  when  they  are 
published  in  the  future.  The  proposed 
MWI  standards  would  also  Ukely 
require  certification  of  the  operator  and 
the  operator's  supervisor  by  the  ASME 
or  an  equivalent  State-approved 
certification  program.  The  model  state 
training  program  developed  by  the  EPA 
for  MWI's  is  also  intended  to  provide  a 
level  of  understanding  which  is 
adequate  to  successfully  complete  the 
requirements  of  the  upcoming  ASME 
standard  for  certification  of  oj>erators  of 
MWI  facihties. 

This  notice  addresses  the  EPA's  plans 
regarding  development  of  a  model  State 
program  for  the  training  and 
certification  of  high  capacity  fossil  fuel- 
fired  plant  operators  pursuant  to  section 
129(d)  of  the  Act.  The  EPA  intends  to 
investigate  options  for  encoiuaging  the 
States  to  implement  training  and 
certification  requirements  for  these 
operators. 

n.  Model  Training  and  Certification 
Programs 

In  October  1992,  the  EPA  initiated 
development  of  a  training  program  for. 
operators  of  high  capacity  fossil  fuel- 
fired  plants.  The  EPA  considers  the  term 
high-capacity  fossil  fuel-fired  plants  to 
mean  boilers  (i.e.,  devices  that  combust 
fossil  fuel  to  produce  steam  or  hot 
water)  with  capacities  greater  than  10 
milUon  BTUs  per  houir  heat  input.  TTie 
training  course  is  designed  so  that  it 
will  fulfill  requirements  leading  to 
boiler  operator  certification.  The  group 
of  high  capacity  fossil  fuel-fired  plants 
(boilers)  covered  in  this  training  course 
are  those  defined  under  40  CFR  60, 
subparts  Da  (Electric  Utility  Steam 
Generating  Units),  Db  (Industrial, 
Commercial,  and  Institutional  Steam 
Generating  Units),  and  Dc  (Small 
Industrial,  Commercial,  and 
Institutional  Steam  Generating  Units). 
This  groui)  of  boilers  covers  the  size 
range  firom'  10  million  BTU's  per  hour 
heat  input  to  the  largest  utility  boilers. 

The  training  program  being  developed 
for  boiler  operators  is  intended  to 
provide  the  operator  with  a  basic 
understanding  of  the  principles  of  fuel 


combustion  and  air  pollution  control 
and  to  identify,  in  a  general  sense,  good 
operating  practices.  The  program  is 
intended  as  a  supplement  to.  rather  than 
a  substitute  for.  site-specific  "hands-on  " 
training  of  the  operator.  The  objectives 
of  the  training  program  are:  To  instruct 
operators  in  the  basic  principles  of 
proper  operation  and  maintenance  of 
boilers  and  air  pollution  control 
systems;  to  give  the  operators  an 
appreciation  for  their  role  in  minimizing 
air  pollution:  and  to  increase  the 
operators'  awareness  of  regulatory 
requirements. 

The  development  program  for  the 
training  course  emphasized  the 
gathering  of  available  operating 
information  for  all  types  of  boilers,  both 
existing  and  new,  and  for  all  types  of 
control  equipment  in  reducing  air 
emissions  from  boilers.  The  objective  is 
to  document  for  each  type  of  boiler  and 
control  equipment  the  significant 
operating  parameters  that  directly 
influence  air  emissions  and  how  control 
of  these  operating  parameters  may  be 
used  as  an  emission  control  technique. 

The  training  program  will  consist  of  a 
student  handbook  which  is  not  only 
intended  for  use  during  the  course  but 
also  as  a  reference  for  operators  after 
completion  of  the  course,  and  an 
instructor  guide  which  will  provide  the 
basic  materials  for  use  by  the  instructor 
of  the  training  course.  The  instructor 
guide  will  include  the  course 
description  and  agenda,  course  goals, 
lesson  plans,  copies  of  an  initial  test  and 
a  final  exai^nation,  and  audio-visual 
aids. 

The  draft  student  handbook,  available 
for  review  and  comment,  consists  of  the 
following  chapters: 

1.  Introduction: 

2.  Water  and  Steam  Circxiit; 

3.  Fuel,  Air  and  Gas  Qrcuit; 

4.  Fossil  Fuels; 

5.  Combustion  Principles; 

6.  Air  Pollution  Fundamentals; 

7.  Natural  Gas  Fired  Boilers; 

8.  Oil  Fired  Boilers; 

9.  Pulverized  Coal  Fired  Boilers; 

10.  Stoker  Fired  Boilers; 

11.  Fluidized  Bed  Boilers; 

12.  6as  Turbine/HRSG  Combined  Cycle; 

13.  Package  Boilers; 

14.  Normal  Operation; 

15.  Automatic  Control  Systems; 

16.  Instnmientation; 

17.  Electrical  Theory; 

18.  Turbine  Generator; 

19.  Preventative  Maintenance; 

20.  Safety; 

21.  Air  Pollutants  of  Concern; 

22.  Environmental  Regulations; 

23.  Continuous  Emissions  Monitoring: 

24.  Particulate  Control; 
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25.  NOx  Control; 

26.  SOx  Control: 

27.  Water  Pollution  and  Control; 

28.  Solid  Wastes: 

29.  Solid  Waste  Control:  and 

30.  Glossary. 

Future  activities  for  developing  this 
training  course  include  revision  of  the 
student  handbook  based  on  comments 
received  from  this  action,  development 
of  the  instructor  guide,  a  test  offering  of 
the  coinse,  revision  of  the  training 
materials  based  on  the  test  course,  and 
publication  of  a  final  student  handbook 
and  instructor  guide.  The  schedule  for 
completing  the  final  dociunents  is 
September  30. 1994. 

It  is  the  EPA's  intention  to  develop  a 
model  Statu  certification  program  for 
high  capacity  fossil  fuel-fired  plants 
which  will  outline  the  scope  of 
requirements  and  components  that  a 
State  agency  should  consider  and 
include  in  developing  or  approving  a 
certification  program  for  boiler 
operators.  Examples  of  components  that 
will  be  considered  for  inclusion  in  this 
model  certification  program  are:  the 
levels  of  operators  to  be  certified, 
requirements  for  on-the-job  experience, 
levels  of  certificati(ms.  end  provisions 
for  a  "bank"  of  questions  to  implement 
written  examinations.  The  schedule  for 
completing  this  model  State 
certification  program  is  September  30, 
1994. 

The  operator  training  materials  that 
will  be  completed  by  September  30. 
1994  include  testing  materials  that 
indicate  a  student's  satisfactory 
completion  of  the  training  course.  The 
EPA  will  provide  the  final  student  and 
instructor  manuals  to  the  States  so  they 
can  use  them  immediately  to  initiate 
implementation  of  operator  training  and 
to  serve  as  a  partial  basis  for  developing 
and  implementing  a  certification 
program  for  high  capacity  fossil  fuel- 
fired  plant  operators. 

III.  Additional  Certificalioa  Programs 

In  August  1992.  to  ensure  the 
availability  of  at  least  one  appropriate 
national  certification  program,  the  EPA 
requested  the  ASME  to  develop  and 
manage  a  nationwide  certification 
program  for  boiler  operators.  As  a  result, 
the  ASME  Board  of  Safety  Codes  & 
Standards  and  the  Council  on  Codes  & 
Standards  approved  the  formation  of  an 
Ad  Hoc  Committee  in  November  1992. 
The  purpose  of  this  committee  is  to 
develop  a  p-^posed  scope,  committee 
organization,  and  committee  procedures 
for  the  development  of  the  standard  and 
certification.  The  ASME  certification 
program  is  anticipated  to  be  completed 
in  late  1996. 


As  discussed  above,  the  EPA  will 
provide  the  final  student  and  instructor 
manuals  and  a  model  State  certification 
program  to  the  States  by  September  30, 
1994  so  they  can  iraplem«it  operator 
training  or  certification  programs  prior 
to  finalization  of  the  A^4E  certification 
program.  The  training  materials 
discussed  above  will  be  amended  if 
necessary  when  the  ASME  certification 
program  is  sufficiently  developed,  to 
ensure  that  where  appropriate,  the 
training  course  is  coordinated  with  the 
ASME  certification  re<|uirements. 

The  ASME  has  previously  developed 
certification  programs  for  operators  of 
MWC's  and  MWIs.  The  EPA  is  directly 
involved  now  in  the  development  of  the 
MWI  operator  certification  program  by 
serving  on  the  developmental 
committee  and  providing  technical 
assistance.  In  terms  of  the  boiler 
operator  certification  program,  the 
EfA's  intention  is  to  work  in  a  similar 
maimer  with  the  ASME  in  its 
development  by  again  serving  on  the 
various  developmental  committees  and 
by  providing  technical  assistance. 

Dated:  September  30, 1993. 
Robert  Brenner, 

Acting  Assistant  Administrator  for  Air  and 
Badiation. 

(FR  Doc.  93-24537  Filed  10-5-93;  8:45  am] 
BiLUNQCOOE  (sao-ao-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1000-OR] 

Kansas;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

StJMMARY:  This  notice  amends  the  notice 
of  a  mafor  disaster  for  the  State  of 
Kansas,  (FEMA-1000-DR).  dated  )uly 
22.  1993,  and  related  determinations. 
EFFECTIVE  DATE:  September  29, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606. 
SUPPl£MENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Kansas  dated  July  22. 1993.  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
22, 1993: 

Crawford  and  Cherokee  Counties  for 
Individual  Assistance. 


(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance.) 

Ridivd  W.  Kruns, 

Deputy  Associate  Director,  State  and  Local 

Programs  and  Support. 

[FR  Doc.  93-24539  Filed  10-5-93;  8:45  am] 

WLLIWO  COOK  9n9-9l-tt 


[FEMA-100(M)R] 

Kansas;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTKM:  Notice. 

StIMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kansas  (FEMA-1000-DR),  dated  July 
22, 1993.  and  related  determinatiorts. 
EFFECTIVE  DATE:  September  29, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C  Campbell,  Disaster 
Assistance  Pro^ems,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  64&-3606. 
SUPPIXMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  reopened  and  amended 
to  be  June  28, 1993,  and  continuing. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

Richard  W.  Krinm. 

Depu  ty  Associa  te  Director,  State  and  Local 
Programs  and  Support. 
|FR  Doc.  93-24540  Filed  10-5-93;  8:45  am) 
BtLUNacooc  •na-oo-M 


[FEMA-M3-DR] 

Minnesota;  Amendment  to  Notice  of  a 
Ma|or  Disaster  Dedaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Minnesota,  (FEMA-993-DR),  dated  June 
11, 1993,  and  related  determinations. 
EFFECTIVE  DATE:  September  28, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606. 
SUPPI.EMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Minnesota  dated  June  11. 1993,  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  June  11, 1993: 
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Dodga,  Fillmore,  Kandiyohi,  and  Pope  for 
Individual  Assistance  and  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
RidMrd  W.  Krimm. 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support 

{FR  Doc.  93-24541  Filed  10-5-93:  8:4S  am) 

MLUMe  COM  tna-«s-M 

[FEMA-996-OR] 

Missourt:  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency      ,-  f 
Management  Agency  (FEMA). 
ACnON:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Missouri,  (FEMA-9d5-DR),  dated  July 
9. 1993.  and  related  determinations. 
EFFECTIVE  DATE:  September  28. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C  Cam{^ll,  Disaster 
Assistance  Program,  Federal  Eltiergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Missouri  dated  July  9,  1993,  is  hereby 
amended  to  include  the  following  area 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
9, 1993: 

Greene  County  for  Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

Richard  W.  Krimm. 

Deputy  Associate  Director.  Stateand  Local 
Programs  and  Support. 
(FR  Doc.  93-2454^iled  lO-S-93:  8:45  am) 
MLUM  COM  *n»-ei-M 


FEDERAL  RESEfWE  SYSTEM   n 

Centura  Banks,  Inc.,  et  al.;  Formations 
of;  Acquisitions  by;  and  Mergers  of 
Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Fisderal 
Reserve  Bank  indicated.  Once  the 


application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the     •''' 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors,  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
sp>ecirically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications  ' 
must  be  received  not  later  than  October 
29,1993. 

A.  Federal  Resenre  Bank  of    ^ 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond,  Virginia  23261: 

1.  Centura  Bank,  Inc.,  Rocky  Mount, 
North  Carolina;  to  merge  with  First 
Charlotte  Financial  Corporation; 
Charlotte,  North  Carolina,  and  thereby 
indirectly  acquire  First  Charlotte  Bank 
and  Trust  Company,  Charlotte,  North 
Carolina. 

p.  Federal  Reserve  Bank  of  Chicag<r 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  Colonial  Bankshares 
Corporation,  Chicago,  Illinois:  to 
acquire  100  percent  of  the  voting  shares 
of  GNP  Bancorp,  Inc.,  Mundelein, 
Illinois,  and  thereby  indirectly  acquire 
New  Century  Bank,  Mundelein,  Illinois. 

2.  First  Colonial  Bankshares 
ijorporation,  Chicago,  lUiaois;  to    ^ 
acquire  100  percent  of  the  voting  shares 
of  Hi-Bancorp,  Inc.,  Highwood,  Illinois, 
and  thereby  indirectly  acquire  Bank  of 
Highwood,  Highwood,  Illinois. 

3.  NEB  Corporation,  Fond  du  Lac, 
■Wisconsin;  to  acquire  100  percent  of  the 
voting  shares  of  Cascade 
Bancorporation,  Inc.,  Venice.  Florida, 
and  thereby  indirectly  acquire  State 
Bank  of  Cascade,  Cascade,  Wisconsin. 

C  Federal  Reserve  Bank  of  St.  Louis, 
(Randall  Q  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  6316&: 

1.  Banterra  Corp.,  Eldorado,  Illinois: 
to  acquire  up  to  ^-99  percent  of  the 
voting  shares  of  First  of  Murphysboro 
Corp.,  Murphysboro,  Illinois,  and 
thereby  indirectly  acquire  First  Bank  & 
Trust  Company  of  Murphysboro. 
Murphysboro.  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  29, 1993. 
Jennifier  J.  Johasaii, 
Associate  Secretary  of  the  Board. 
IFR  Doc  93-24509  Filed  10-5-93;  8:45  am) 
BILUNO  COM  ei*T«t-r 


City  Holding  Company;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
nied  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Boards  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  22S.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  beneBts  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfeir  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  vmtten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  siunmarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  25. 
1993. 

A.  Federal  Reserve  Bank  of 
Riclunond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  City  Holding  Company,  Charleston, 
West  Virginia;  to  engage  de  novo 
through  its  subsidiary.  City  Financial 
Corporation,  Charleston,  West  Virginia, 
in  securities  brokerage  and  investment 
advisory  services  on  a  combined  basis 
pursuant  to  §§  225.25(b)(4)(i)i  (u).  (iii), 
(iv),  (v).  (vi),  and225.25(b)(15)(i)  and  (ii) 
of  the  Board's  Regulation  Y. 


f  • '. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  September  29. 1993. 
Jcnaifv  J.  lohnson. 
Associate  Secretary  of  the  Board. 
|FR  Doc  93-24508  Filed  10-5-93;  8:45  am] 
MUJNQ  COOK  ttio-ei-^ 

Crestar  Financial  Corporation,  et  ai.; 
Acquisitions  of  Companies  Engaged  In 
Permissible  Nonbanlting  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (Q 
of  the  Board's  RegulaUon  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  sectuities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throuRhout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consimimation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  October  29^,  1993. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  Crestar  Financial  Corporation, 
Richmond,  Virginia;  to  acquire 
Providence  Savings  and  Loan 

/ 


Association,  F.A.,  Vienna,  Virginia,  and 
thereby  engage  in  operating  a  savings 
and  loan  association  pursuant  to  § 
225.25(b)(9)  of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  ofChicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  First  Sterling  Bancorp,  Inc., 
Sterling,  Illinois:  to  to  acquire  46 
percent  of  the  voting  shares  of  D.D. 
Development  of  Sterling  Limited 
Partnership,  Sterling,  Illinois,  and 
thereby  engage  in  providing  housing  to 
low  income  and  developmentally 
disabled  residents  pursuant  to  § 
225.25(b)(6)  of  the  Board's  Regulation  Y. 
These  activities  will  be  conducted  in 
Whiteside  County,  Illinois. 

C  Federal  Reserve  Bank  of  St  Louis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  National  City  Bancshares.  Inc., 
Fvansville,  Indiana;  through  the 
proposed  acquisition  of  Lincolnland 
Bancorp,  Inc.,  Dale,  Indiana,  to  acquire 
Ayer-Wagoner-Deal  Insurance  Agency, 
Inc.,  Rockport,  Indiana,  which  operates 
as  an  insurance  agency,  ofl^ering  life, 
casualty,  property,  homeowners, 
business,  disability,  and  automobile 
insurance  through  several  insurance 
companies  or  vinderwriters,  in  a  place 
where  the  bank  holding  company  or  a 
subsidiary  of  the  bank  holding  company 
has  a  lending  office  that  has  a 
population  of  less  than  5,000  persons, 
pursuant  to  §  225.25(b)(8)(iii)  of  the  / 
Board's  Regulation  Y.  J 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  29',  1993. 
JennifiBr  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(PR  Doc  93-24510  Filed  10-5-93;  8:45  am] 
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Norvvest  Corporation,  et  al.; 
Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
and  Acquisitions  of  Nont>anking 
Companies 

The  companies  listed  in  this  notice 
have  applied  under  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14) 
for  the  Board's  approval  xmder  section 
3  of  the  Bank  Holding  Company  Act  (12 
U.S.C  1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  have  also  applied 
under  §  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 


company  engaged  in  a  nonbanking 
activity  that  is  listed  in  $  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consiunmation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resource, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing,  o 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposaL 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  29, 
1993. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis, 
Minnesota;  and  GST  Co.,  Minneapolis, 
Minnesota;  have  applied  to  acquire  First 
United  Bank  Group,  Inc.,  AJbuquerque, 
New  Mexico,  and  thereby  indirectly 
acquire  Ford  Bank  Group,  Inc.,  Lubbock, 
Texas;  Fort  Bank  Group  Holdings,  Inc., 
Lubbock,  Texas;  First  National  Bank, 
Borger,  Texas;  First  National  Bank  in 
Canyon,  Canyon,  Texas;  First  National 
Bank  of  Central  "Texas,  Waco,  Texas; 
First  National  Bank  of  Plainview, 
Plainview,  Texas;  First  National  Bank  of 
Post,  Post,  Texas;  First  National  Bank  of 
West  Texas,  Lubbock,  Texas;  First  State 
Bank,  Crane,  Texas;  Yoakum  State  Bank, 
Denver  City,  Texas;  United  New  Mexico 
Financial  Corporation,  Albuquerque, 
New  Mexico;  United  New  Mexico  Bank, 
Vaughn,  New  Mexico;  United  New 
Mexico  Bank,  N-A.,  Socorro,  New 
Mexico;  United  New  Mexico  Bemk, 
Doming,  New  Mexico;  United  New 
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Mexico  Bank.  Hobbs,  NefW  Mexico; 
United  New  Mexico  Bank.  Alamogprdo. 
New  Mexico:  United  New  Mexico  Bank. 
Carlsbad.  New  Mexico;  United  New 
Mexico  Bank.  Albuquerque.  New     >  .   •■ 
Mexico:  United  New  Mexico  Bank. 
Gallup.  New  Mexico;  United  New 
Mexico  Bank.  Roswell,  New  Mexico; 
United  New  Mexico  Bank.  N  A.,  Las 
Cnioes.  New  Mexico;  and  United  New 
Mexico  Bank.  N.A.,  Portales.  New 
Mexico.  In  connection  with  this 
application,  GST  has  applied  to  become 
a  bank  holding  company  by  merging 
with  First  United  Bank  Group,  Inc. 
Albuquerque.  New  Mexico.    „        '^    • 

In  connection  with  this  appllcatibni 
Norwest  Corporation  has  applied  to 
acquire,  through  its  subsidiai;.  Norwest 
Investment  Services,  Inc.,  Des  Moines. 
Iowa,  the  discount  brokerage  business, 
other  investment  services  business  and 
safekeeping  business  of  First  United 
Bank  Group,  Inc..  Albuquerque.  New 
Mexico,  and  thereby  engage  in  the 
discount  brokerage  business,  including 
full-service  brokerage,  government 
securities,  limited  imderwriting 
activities,  and  the  sale  of  fixed  and 
variable  annuities  pursuant  to  § 
22S.25(b)(15):  and  to  acquire,  through 
its  subsidiary,  Norwest  Mortgage.  Inc.. 
the  mortgage  servicing  and  production 
business  of  the  bank  subsidiaries  of  First 
United  Bank  &t>up,  Inc.,  Albuquerque, 
New  Mexico,  and  thereby  engage  in 
residential  mortgage  lending  activities, 
including  loan  origination  and  servicing 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y.  In  addition,  Norwest 
Corporation  and  GST  Co.  have  applied 
to  acquire  United  New  Mexico  Credit 
Life  Insurance  Company,  Phoenix, 
Arizona,  and  thereby  engage  in 
underwriting,  as  reinsurer,  of  credit  life 
and  credit  accident  and  health 
insurance  written  in  connection  with 
extensions  of  credit  by  the  bank  holding 
company's  subsidiary  banks  pursxiant  to 
§  225.25(b)(8)(i):  and  United  New 
Mexico  Trust  Company,  Albuquerque, 
New  Mexico,  and  thereby  engage  in 
performing  functions  or  activities  that 
may  be  performed  by  a  trust  company 
pursuant  to  §  225.25(b)(3)  of  the  Board's 
Regulation  Y. 
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Board  of  Govemon  of  the  Federal  Reserve 
System,  Septooaber  29, 1993. 
Jennifcr  J.  Johmnn. 
Associate  Secretary  of  the  Board. 
(PR  Doc  93-24511  Filed  lO-S-93;  8:45  am] 
BNJJNO  OOOC  t21»«1# 


S.  Robson  Walton,  etaU;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Sharss  of  Banks  or  Bank  Holding 
Companies 

'\  The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
conndered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  {he  Act  (12 
U.S.C  1817{j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  vie%vs  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  October  25, 1993. 

A.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166; 

1.  S.  Robson  Walton,  to  acquire  an 
additional  2.0  percent  for  a  total  of 
26.90  percent;  John  T.  Wahon,  to 
acquire  2.0  percent  for  a  total  of  26.90 
percent;  and  Jim  C.  Walton,  to  acquire 
2.0  percent  for  a  total  of  26.90  perent  of 
the  voting  shares  of  Arvest  Bank  Group, 
Inc.,  Bentonville.  Arkansas. 

Board  of  Govemon  of  the  Federal  Reserve 
System,  September  29, 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc  93-24512  Filed  10-5-93;  8:45  ami 
MUMQ  COM  t»*«i-r 


DEPARTMENT  OF  HEALTH  AND 
HUIMAN  SERVICES 

Food  and  Drug  Administratten 
Pocket  No.  93N-0191] 

Kanubhai  C.  Desai;  Debarment  Order 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
order  under  section  306(a)(2)  of  the 
Federal  Food.  Ehug.  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  335(a)(2)) 
permanently  debarring  Dr.  Kanubhai  C 
Desai.  730  Mill  St  *F-3.  Belleville.  NJ 
17109.  fix>m  providing  services  in  any 
capacity  to  a  person  that  has  an 
approved  or  pending  drug  product 
application.  FDA  bases  this  order  on  a 


finding  that  Dr.  Desai  was  convicted  of 
a  felony  under  Federal  law  for  conduct 
relating  to  the  regulation  of  a  drug 
product  under  the  act  Dr.  Desai  has 
failed  to  request  a  hearing  and, 
therefore,  has  waived  his  opportunity 
for  a  hearing  concerning  this  action. 
EFFECnVE  DATE:  October  6.  1993. 
ADDRESSES:  Application  for  termination 
of  debarment  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  I>ug  Administration,  12420 
Paiklawn  Dr.,  rm.  1-23,  RockviUe,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tamar  S.  Nordenberg,  Center  for  Drug 
Evaluation  and  Research  (HFI>-366), 
Food  and  Drug  Administration,  7500 
Standish  PI.,  RockviUe.  MD  20855.  301- 
594-2041. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Dr.  Kanubhai  C.  Desai,  the  former 
Director  of  Par  Pharmaceutical,  Inc's 
(Par)  Quality  Control  Laboratory,  was 
convicted  and  sentenced  on  M^rch  19. 
1993,  for  one  coimt  of  obstruction  of  an 
agency  proceeding,  a  Federal  felony 
offense  imder  18  U.S.C  1505.  The  basis 
for  this  conviction  was  the  finding  that, 
in  order  to  prevent  FDA  officials  from 
discovering  the  failing  results  of 
chemical  tests.  Dr.  Desai  unlawfully 
destroyed  records  which  the  officios 
were  authorized  to  inspect. 

In  a  certified  letter  received  by 
Dr.Desai  on  June  23. 1993,  FDA  offered 
Dr.  Desai  an  opportunity  for  a  hearing 
on  the  agency's  proposal  to  issue  an 
order  imder  section  306(a)  of  the  act 
debarring  Dr.  Desai  from  providing 
services  in  any  capacity  to  a  person  that 
has  an  approved  or  pending  drug 
product  application.  FDA  based  the 
proposal  to  debar  on  its  finding  that  Dr. 
Desai  was  convicted  of  a  felony  under 
Federal  law  for  conduct  relating  to  the 
regulation  of  Par's  drug  products.  Dr. 
Desai  did  not  request  a  hearing.  His 
failure  to  request  a  hearing  constitutes  a 
waiver  of  his  opportunity  for  a  hearing 
and  a  waiver  of  any  contentions 
concerning  his  debarment 

IL  Findings  and  Order 

Therefore,  the  Deputy  Commissioner 
for  Operations,  under  section  306(a)  of 
the  act,  and  under  authority  delegated  to 
her  (21  CFR  5.20).  finds  that  Dr. 
Kanubhai  C  Desai  has  been  convicted  of 
a  felony  under  Federal  law  for  conduct 
relating  to  the  regulation  of  a  drug 
product  (21  U.S.C.  335a(a)  (2)  (B)). 

As  a  result  of  the  foregoing  findings. 
Dr.  Kanubhai  C.  Desai  is  permanently 
debarred  bom  providing  services  in  any 
capacity  to  a  person  with  an  approved     j 
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or  p)ending  drug  product  application 
under  section  505.  507.  512.  or  802  of 
the  act  (21  U.S.C  355.  357. 360b,  or 
382).  or  under  section  351  of  the  Public 
Health  Service  Act  (42  U.S.C  262). 
effective  ( insert  date  of  publication  in 
the  Federal  Register)  (21  U.S.C 
335a(c)(l)(B)  and  (c)(2)(A)(ii)  and  21 
U.S.C  321(ee)).  Any  person  with  an 
approved  or  {wnding  drug  product 
application  who  knowingly  uses  the 
services  of  Dr.  E)esai  in  any  capacity. 
during  his  period  of  debannent.  will  be 
subject  to  civil  money  penalties.  If  Dr. 
Desai.  during  his  period  of  debannent, 
provides  services  in  any  capacity  to  a 
person  with  an  approved  or  pending 
drug  product  application,  he  will  be 
subject  to  civil  money  penalties.  In 
addition.  FDA  will  not  accept  or  review 
any  abbreviated  human  drug  application 
from  Dr.  Desai  during  his  period  of 
debarment. 

Any  application  by  Dr.  Desai  for 
termination  of  debarment  under  section 
306(d)(4)  of  the  act  should  be  identified 
with  Docket  No.  93N-0191  and  sent  to 
the  Dockets  Management  Branch 
(address  above).  All  such  submissions 
are  to  be  filed  in  four  copies.  The  public 
availability  of  information  in  these 
submissions  is  governed  by  21  CFR 
10.20(j).  Publicly  available  submissions 
may  be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  September  21. 1993. 
Jana  E.  Henney, 

Deputy  Commissioner  for  Operations. 
IFR  Doc  93-24471  Filed  10-5-93;  8:45  ami 
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Health  Care  Financing  Administration 
[H8Q-^0»-N] 

Medicare.  Medicaid,  and  CUA 
Programs;  Clinical  Latwratory 
Improvement  Amendments  of  1988 
Exemption  of  Laboratories  Licensed 
by  the  State  of  Washington 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice. 

summary:  Section  353(p)  of  the  Public 
Health  Service  Act  provides  for  the 
exemption  of  laboratories  from  the 
requirements  of  the  Clinical  Laboratory 
Improvement  Amendments  of  1988 
(CLIA)  when  the  State  in  which  they  are 
located  has  requirements  equal  to  or 
more  stringent  than  CliA's.  This  notice 
grants  exemption  from  CLIA 
requirements  to  laboratories  located 
within  the  State  of  Washington  that 
possess  a  valid  license  under  the 


Medical  Test  Site  Licensure  Law, 
Chapter  70.40  of  the  Revised  Code  of 
Washington  (RCW).  The  background 
and  legislative  authority,  the 
requirements  for  granting  CLIA 
exemption,  the  evaluation  of  the  State's 
request  for  exemption,  information 
about  validation  inspections,  the 
required  administrative  actions,  and  the 
term  of  approval  are  set  forth  in  this 
notice. 

EFFECTIVE  DATE:  The  provisions  of  this 
notice  are  effective  October  6, 1993  until 
October  6. 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Val 
Coppola.  (410)  597-5892. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Legislative 
Authority 

Section  353  of  the  Public  Health 
Service  Act  (PHS  Act),  as  amended  by 
the  Clinical  Laboratory  Improvement 
Amendments  of  1988  (CLIA).  requires 
any  laboratory  that  performs  tests  on 
human  specimens  to  meet  requirements 
established  by  the  Department  of  Health 
and  Human  Services  (HHS).  Under  the 
provisions  of  the  sentence  following 
section  1861(s)(14)  and  paragraph  1861 
(s)(16)  of  the  Social  Security  Act  any 
laboratory  that  also  wants  to  be  paid  for 
services  furnished  to  Medicare 
beneficiaries  must  meet  the 
requirements  of  section  353  of  the  PHS 
Act.  Subject  to  specified  exceptions, 
laboratories  must  have  a  ciurent  and 
valid  CLIA  certificate  to  test  human 
specimens  and  to  be  eligible  for 
payment  from  the  Medicare  or  Medicaid 
program.  Regulations  implementing 
section  353  of  the  PHS  Act  are 
contained  in  42  CFR  part  493. 

Section  353(p)  of  the  PHS  Act 

Erovides  for  the  exemption  of 
tboratories  from  CLIA  requirements  in 
a  State  that  applies  requirements  that 
are  equal  to  or  more  stringent  than  those 
of  CLIA.  The  statute  does  not 
specifically  require  the  promulgation  of 
criteria  for  the  exemption  of  laboratories 
in  a  State.  The  decision  to  grant  CLIA 
exemption  to  laboratories  within  a  State 
is  at  the  discretion  of  HCFA.  acting  on 
behalf  of  the  Secretary  of  HHS. 

42  CFR  part  493  subpart  E 
implements  section  353(p)  of  the  PHS 
Act.  Section  493.513  provides  that 
HCFA  may  exempt  from  CLIA 
.  requirements,  for  a  period  not  to  exceed 
six  years,  all  State  licensed  or  approved 
laboratories  in  a  State  if  the  State  meets 
specified  conditions.  Section  493.513(k) 
provides  that  we  will  publish  a  notice 
in  the  Federal  Register  announcing  the 
names  of  States  whose  laboratories  are 
exempt  from  meeting  the  requirements 
of  part  493. 


n.  Requirement*  for  Granting  CUA 
Exemption 

In  order  to  determine  whether  HCFA 
should  grant  CLIA  exemption  to 
laboratories  within  a  State,  we  conduct 
a  detailed  and  in-depth  comparison  of 
State  and  CLIA  requirements.  We 
evaluate  whether  me  State  meets  the 
requirements  at  §493.513.  In  summary, 
the  State  must: 

•  Have  laws  in  effect  that  provide  for 
requirements  that  are  equal  to  or  more 
stringent  than  dlA  requirements; 

•  Have  an  agency  that  licenses  or 
approves  laboratories  that  meet  State 

tiisments  that  meet  or  exceed  CUA 
requirements,  and  would,  therefore, 
meet  the  condition  level  requirements  of 
the  CLIA  regulations; 

•  Meet  the  requirements  and  be 
approved  in  accordance  with  §493.515. 
Federal  review  of  laboratory 
requirements  of  State  laboratory 
programs; 

•  Demonstrate  that  it  has  enforcement 
authority  and  administrative  structures 
and  resources  adequate  to  enforce  its 
laboratory  requirements; 

•  Permit  HCFA  or  HCFA  agents  to 
inspect  laboratories  within  the  State; 

•  Require  laboratories  within  the 
State  to  submit  to  inspections  by  HCFA 
or  HCFA  agents  as  a  condition  of 
licensure; 

•  Agree  to  pay  the  cost  of  the 
validation  program  administered  by 
HCFA  and  the  cost  of  the  State's  pro  rata 
share  of  the  general  overhead  to  develop 
and  implement  CLIA  as  specified  in 

§§  493.645(b)  and  493.646;  and 

•  Take  appropriate  enforcement 
action  against  laboratories  found  by 
HCFA  or  HCFA  agents  not  to  be  in 
compliance  with  requirements 
comparable  to  condition  level 
requirements. 

As  s;>ecified  in  our  regulations  at  42 
CFR  493.515.  our  review  of  a  State 
laboratory  program  includes  (but  is  not 
necessarily  limited  to)  an  evaluation  of: 

•  Whether  the  State's  requirements 
for  laboratories  are  equivalent  to  or 
more  stringent  than  the  condition  level 
requirements; 

•  The  State's  inspection  process 
requirements  to  determine: 

■f  The  comparability  of  the  full 
inspection  and  complaint  inspection 
procedures  to  those  of  HCFA; 

■f  The  State's  enforcement  procedures 
for  laboratories  found  to  be  out  of 
compliance  with  its  requirements;  and 

•  The  ability  of  the  State  to  provide 
HCFA  with  electronic  data  and  reports 
with  the  adverse  or  corrective  actions 
resulting  ftom  proficiency  testing  (PT) 
results  that  constitute  unsuccessful 
participation  in  HHS-approved  PT 
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programs  and  with  other  data  HCFA 
determines  to  be  necessary  for 
vahdation  and  assessment  of  the  State's 
inspection  process  requirements; 

♦  The  State's  agreement  with  HCFA 
to: 

+  Notify  HCFA  within  30  days  of  the 
action  taken  against  any  CLLA-exempt 
laboratory  that  has  had  its  Hcensure  or 
approval  withdrawn  or  revoked  or  been 
in  any  way  sanctioned; 

+  Notify  HCFA  within  10  days  of  any 
deficiency  identified  in  a  CLIA-exempt 
■  Idioratory  in  cases  when  the  deficiency 
poses  an  immediate  jeopardy  to  the 
laboratory's  patients  or  a  hazard  to  the 
general  public; 

-f  Notify  each  laboratory  licensed  by 
tbe  State  within  10  days  of  HCFA's 
M^thdrawal  of  the  exemption; 

♦  Provide  HCFA  with  written 
notification  of  any  changes  in  its 
licensure  (or  approval)  and  inspection 
requirements; 

♦  Disclose  any  laboratory's  PT  results 
in  accordance  with  a  State's 
confidentiality  requirements; 

+  Take  the  appropriate  enforcement 
action  against  laboratories  found  by 
HCFA  not  to  be  in  compliance  with 
requirements  comparable  to  condition 
level  requirements  and  report  these 
enforcement  actions  to  HCFA; 

■♦•  Notify  HCFA  of  all  newly  licensed 
laboratories,  including  the  specialties 
and  subspecialties,  for  which  any 
laboratory  performs  testing,  within  30 
days;  and 

+  Provide  HCFA,  as  requested, 
inspection  schedules  for  validation 
purposes. 

in.  Evaluatioaof  the  Washington  State 
Request  for  CLIA  Exemption 

The  State  of  Washington  has  applied 
to  HCFA  for  exemption  of  its 
laboratories  from  CLIA  requirements. 

We  have  evaluated  the  Washington 
State  CLIA  exemption  application  and 
all  subsequent  submissions  for 
equivalency  against  the  three  major 
categories  of  CLIA  rules:  the 
implementing  regulations,  the 
enforcement  regulations,  and  the 
deeming/exemption  requirements. 

We  evaluated  the  Washington  State 
application  to  verify  the  State's 
assurance  of  compliance  with  the 
following  subparts  of  part  493. 

Subpart  E— Accreditation  by  a  Private, 
Nonprofit  Accreditation  Organization 
or  Exemption  Under  An  Approved 
State  Laboratory  Program 

The  HCFA  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  reviewers 
have  examined  the  Washington  State 
application  and  all  subsequent 


submissions  against  the  exemption 
requirements  a  State  must  meet  in  order 
to  be  granted  CLIA  exempt  status 
(§493.513,  and  the  applicable  parts  of 
§§493.515,  493.517.  493.519.  and 
493.521).  The  State  has  complied  with 
the  applicable  CLLA  requirements  for 
exemption  under  this  subpart. 

Sut>part  H— Participation  In  Proficiency 
Testing  for  Latwratories  Performing 
Tests  of  Moderate  or  High  Complexity, 
or  Both 

The  regulations  of  Washington  State 
for  PT  are  currently  more  stringent  than 
those  of  CLIA,  as  all  laboratories  are 
required  to  participate  in  PT  for  tests 
not  waived.  However,  CLIA 
requirements  will  become  more 
stringent.  Currently,  CLIA  allows  a 
phase-in  for  certain  PT  requirements 
(§  493.801)  and  will  impose  no 
sanctions  for  the  first  year.  The 
Washington  Administrative  Code 
(WAC)  or  implementing  regulations  will 
be  the  same  as  CLIA  PT  requirements  as 
of  January  1, 1994,  the  effective  date  of 
the  CLIA  PT  requirements. 

We  also  reviewed,  in  depth,  the 
provisions  of  the  WAC  relating  to 
cytology.  We  found  Washington's 
requirements,  which  were  revised  to, 
meet  CUA's,  to  be  essentially  equal  to 
our  regulations.  The  cytology  workload 
limits  specified  by  Washington  State  are 
identical  to  those  in  the  CLIA 
regulations. 

Subpart  J — Patient  Test  Management 
for  Moderate  or  High  Complexity 
Testing,  or  Both 

The  applicable  standards  of  the  WAC 
have  been  revised  to  equal  the  CLLA 
requirements  at  §493.1101  through 
§493.1111  concerning  patient  test 
management. 

Sut>part  K— Quality  Control  for  Tests 
of  Moderate  or  High  Complexity,  or 
Botti 

Currently,  the  WAC  requirements  on 
quality  control  for  tests  of  moderate  or 
high  complexity  are  more  stringent  than 
CLIA  requirements  as  all  testing  that  is 
not  waived  must  meet  all  quality  control 
(QC)  requirements.  However,  under 
§  493.1202(c),  CUA  requirements  allow 
a  phase-in  of  QC  requirements  for 
sp>ecified  moderately  complex  tests  until 
September  1, 1994.  The  applicable  WAC 
requirements  have  been  revised  to  adopt 
the  CLIA  QC  requirements  on 
September  1, 1994.  and  will  then  be 
equal  to  CLLA  QC  requirements. 

Washington  State  has  maintained 
some  variations  from  CLLA  in  the  State's 
interpretive  guidelines,  rather  than  in  its 


WAC.  When  taken  as  a  whole,  we  found 
the  directions  to  inspectors  in 
guidelines  that  interpret  three  elements 
of  the  Federal  regulations  to  be 
equivalent  to  those  established  by  HCFA 
and  CDC,  taken  as  a  whole.  These 
variations  allow  licensed  laboratories  in 
Washington  to  have  additional  options 
through  which  they  may  meet 
equivalent  requirements  of  the  State. 

•  A  licensed  laboratory  in 
Washington  State  may  also  attain 
compliance  with  the  State's  requirement 
that  is  equivalent  to  that  found  in 

§  493.1205(e)(1)  when  it  receives  and 
retains  documentation  from  the 
manufacturer  that  expiration  dates  for 
reagents,  solutions,  culture  media, 
control  materials,  calibration  materials 
and  other  supplies  have  been  extended 
to  a  longer  specified  date  in  a  specific 
lot  number. 

•  The  requirement  to  perform 
calibration  verification  in  the  WAC  is 
equivalent  to  the  CUA  requirements 
under  §493.1217.  The  State's 
interpretative  guidelines  indicate  that 
the  assayed  material  acceptable  for  use 
-in  verification  of  calibration  could 
include  previous  lot  numbers  of 
calibrators  run  as  unknowns  or 
standards  that  are  appropriate  for  the 
instrument  as  stipulated  by  the 
instrument  vendor.  The  guidelines  also 
list  examples  of  alternative  methods  that 
a  laboratory  may  use  to  comply  with  the 
calibration  verification  requirement 
when  assayed  materials  are  not 
available. 

•  The  requirement  in  the  WAC  that 
corresponds  to  §  493.1227(a)(1)  may  be 
met  by  laboratories  using  coagulase, 
catalase,  beta-lactamase  and  oxidase 
reagents  as  follows:  If  the  manufacturer 
does  not  state  a  frequency  for  QC,  the 
laboratory  must  perform  QC  daily.  If  the 
laboratory  has  documentation  that  no 
problems  have  been  detected  with  QC  of 
these  reagents  over  a  six-month  period 
or  longer,  depending  upon  the  number 
of  tests  performed  or  number  of  lot 
numbers  used,  weekly  QC  for  catalase, 
coagulase,  beta-lactamase  and  oxidase 
reagents  may  be  accepted.  If  the 
laboratory  has- frozen  aliquots  of 
reagents  for  testing,  each  new  vial 
should  be  checked  before  it  is  put  into 
use.  Also,  weekly  QC  for  direct  antigen 
systems  may  be  accepted  if  the 
laboratory  has  documentation  that  no 
problems  have  been  detected  with  QC  of 
the  system  over  a  six-month  or  longer 
period  of  performing  daily  QC, 
depending  on  the  number  of  tests 
performed  or  number  of  lot  numbers 
used.  However,  if  the  manufacturer's 
instructions  say  that  QC  should  be  done 
daily,  the  laboratory  must  adhere  to  the 
manufacturer's  instructions. 
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Overall  and  taken  as  a  whole, 
Washington  State  QC  requirements  are 
equivalent  to  QJA  requirements. 


Subpart  M—PeraoMMt  for  Moderate 
and  Hiffh  ComplaiJly  Teattag 

The  WAC  has  been  revised  to  adopt 
QJA  standards  for  personnel 
qualifications  and  responsibilities  of 
CLIA  to  include  the  phase- in  provisions 
of  CUA  personnel  qualifications. 

Subpwt  P— Quality  Assurance  for 
Modmte  or  High  Compiaxity  Testing, 
or  Both 

The  applicable  standards  of  the  WAC 
have  been  revised  to  equal  the  CLIA 
requirements  at  §§  493.1701  through 
493.1721  concerning  quality  assurance. 

Sut>part  Q— Inspection 

Washington  State  has  also  revised  the 
applicable  standards  of  the  WAC  to 
equate  to  CLIA  requirements  at 
§§493.1775  through  493.1780 
concerning  inspection  of  laboratories. 

Subpart  R — Enforcement  Procedures 

HCFA  and  CDC  reviewed 
doctimentation  of  the  State's 
enforcement  authority,  its 
administrative  structure  and  the 
resources  used  to  enforce  its  standards 
for  completeness. 

The  State  appropriately  applies 
limitations  and  revocations  of  its 
licenses  for  laboratories  as  well  as 
intermediate  sanctions  such  as  on-site 
monitoring  of  laboratories  and 
imposition  of  dvil  money  penalties. 

The  State  has  provided  HCFA  with 
the  mechanism  it  currently  uses  to 
monitor  the  PT  performance  of  its 
laboratories  and  has  formally  requested 
access  to  the  HCFA  PT  data  system  at 
the  State's  expense  to  continue  PT 
monitoring  electronically.  Washington 
State  has  indicated  the  actions  it  takes 
for  unsuccessful  PT  participation, 
which  equal  CLIA  enforcement  policy. 
The  State  has  provided  appropriate 
documentation  demonstrating  that  its 
enforcement  policies  and  procedures  are 
equivalent  to  those  of  QJA. 

lY.  Validation  Inspactions 

The  Federal  validation  inspections  of 
QJA-exempt  laboratories,  as  specified 
in  §  493.517,  will  be  conducted  on  a 
representative  sample  basis  as  well  as  in 
response  to  substantial  allegations  of 
noncompliance  (complaint  inspections). 
The  outcome  of  those  validation 
inspections  will  be  UCFA's  principal 
tool  for  verifying  that  the  laboratories 
located  in  and  licensed  by  the  State  aie 
in  compliance  with  QJA  requirements. 


This  Federal  monitoring  is  an  on-going 
process.  The  State  of  Washington  will 
provide  HCFA  with  surv^  findings  for 
each  laboratory  selected  for  validation. 
The  QJA  exemption  of  laboratories 
located  in  and  licensed  by  the  State  may 
be  removed  if  HCFA  determines  the 
outcome  and  comparability  review  of 
validation  inspections  are  not 
acceptable  as  described  under  §  493.521 
or  if  the  State  fails  to  pay  the  required 
fee  every  two  years  as  required  under 
§493.646. 

V.  Laboratery  Data 

In  accordance  with 
§493.513(d)(2)(iii),  Washington  State 
will  provide  HCFA  with  changes  to  a 
laboratory's  specialties  or  subspecialties 
based  on  the  State's  survey.  The  State 
will  also  provide  HCFA  with  changes  in 
a  laboratory's  certification  status,  such 
as  a  change  from  a  regular  certificate  to 
a  certificate  of  waiver. 

VL  Required  Administrative  Actions 

QJA  is  intended  to  be  a  totally  user- 
fee  funded  program.  The  registration  fee 
paid  by  the  laboratories  is  intended  to 
cover  the  cost  of  the  development  and 
administration  of  the  program. 
However,  once  a  State's  application  fair 
exemption  is  approved,  HCFA.  may  not 
charge  a  fee  to  laboratories  in  the  State. 
The  State's  share  of  the  costs  associated 
«vith  QJA.  must  be  collected  from  the 
State. 

42  CFR  493.645  specifies  that  HHS 
will  assess  fees  that  a  State  must  pay  for 
the  following: 

•  Costs  of  Federal  inspection  ef 
laboratories  in  the  State  to  verify  that 
standards  are  enforced  in  an  appropriate 
manner.  The  average  cost  per  validation 
survey  nationally  is  multiplied  by  the 
number  of  surveys  that  will  be 
conducted. 

•  Costs  incurred  for  Federal 
investigations  and  surveys  triggered  by 
complaints  that  are  substantiated.  We 
will  Dill  the  State  on  an  semi-aimual 
basis.  We  anticipate  that  most  of  these 
surveys  will  be  referred  to  the  State  and 
that  there  will  be  little  Federal  activity 
in  this  area. 

•  The  State's  proportionate  share  of 
general  overhead  costs  to  develop  and 
implement  QJA.  The  amount  of  this 
share  consists  of  the  costs  of 
certificationyenforcement  procedures, 
billing  and  data  systems,  training  and 
public  information,  fiscal  and 
administrative  services,  FDA's  Reviews 
for  Quality  Control  of  raanufaoturars' 
equ^unent  for  the  laboratory 
community,  CDC's  overhead  including 
develo{Hnent  of  standards,  analyses,,  and 
studies,  and  indirect  costs  for  all. 


In  order  to  estimate  the  State's 
proportionate  share  of  the  general 
ovwhead  costs  to  develop  and 
implement  CLIA  we  determined  the 
ratio  of  laboratories  in  die  State  to  the 
total  number  of  laboratories  nationally. 
Approximately  1.6  percent  of  the 
registered  laboratories  are  in ' 
Washington  State.  In  that  the  general 
overhead  costs  apply  equally  to  ell 
laboratories,  we  determined  that  1.6 
percent  of  the  cumulative  overhead 
costs  should  be  borne  by  the  State  of 
Washington. 

Washmgton  has  agreed  to  pay  us  the 
State's  pro  rata  share  of  the  overhead 
costs  and  anticipated  costs  of  actual 
validation  and  complaint  investigation 
surveys.  A  final  reconciliation  for  all 
laboratories  and  all  expenses  will  be 
made.  We  will  reimburse  the  State  for 
any  overjjayment  or  bill  it  for  any 
balance. 

VL  Approval 

HCFA  grants  QJA  exemption  for  all 
specialties  and  subspedcdties  to  all 
laboratories  located  in  and  licensed  by 
the  State  of  Washington  effective 
October  6, 1993  to  October  6, 1994. 

Vn.  Regulatory  Impact  SUtemeat 

Executive  Order  12291  (E.O.  12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analyms  for  any 
notice  such  as  this  that  meets  one  of  the 
E.0. 12291  criteria  for  a  "major  rule"; 
that  is,  that  would  be  likely  to  result 
in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  r^ons;  or 

•  Significant  adverse  enects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Also,  we  generally  prepare  a 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C  601 
through  612)  unless  the  Secretary 
certifies  that  a  notice  such  as  this  woufd 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  we 
consider  all  laboratories  to  be  small 
entities.  Individuals  and  States  are  nut 
included  in  the  definition  of  small 

entity. 

Additionally,  section  1102(b)  of  the 
Act  requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  far  any 
notice  such  as  this  that  may  have  a 


significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  consider  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

This  notice  annoimces  the  exemption 
of  laboratories  licensed  by  the  State  of 
Washington  from  the  requirements  of 
the  Clinical  Laboratory  Improvement 
Amendments  of  1988  (CXIA).  lliis 
exemption  is  conditioned  upon  the 
State  establishing  that  the  quality  of 
laboratory  services  meets  standards 
substantially  equivalent  to  those  of  the 
CLIA  program.  The  State  also  has 
established  that  it  has  a  program  to 
monitor  and  evaluate  compliance  with 
the  standards.  The  effect  of  the 
exemption  from  CLIA  requirements  is  to 
place  laboratories  under  State 
regulation,  rather  than  Federal 
regulation,  with  no  discernible 
difference  in  the  operations  of  the 
programs.  Consequently,  we  anticipate 
no  effiect  on  the  quality  or  availability  of 
services. 

There  may  be  an  impact  on  the  costs 
of  laboratory  services  in  Washington.  As 
stated  above,  CLIA  is  intended  to  be  a 
totally  user-fee  funded  program,  with 
the  fees  paid  by  the  laboratories 
covering  the  costs  of  the  development 
and  administration  of  the  program. 
However,  if  a  laboratory  is  located  in  a 
State  that  has  had  its  licensure  and 
inspection  program  approved  by  HHS, 
the  State  is  responsible  for  paying  HCFA 
any  CLIA  associated  fees.  Individual 
laboratories  in  that  State  are  exempt 
from  CLIA's  requirements  and  necKl  not 
apply  to  HCFA  for  certification,  pay  any 
Federal  CLIA  certificate  fee(s),  or 
undergo  the  routine  onsite  CLIA 
compliance  survey  for  which  HCFA  is 
responsible.  However,  the  laboratories 
must  comply  with  State  requirements 
concerning  certification,  pay  certificate 
fiees,  and  meet  State  survey  and 
inspection  requirements.  The  manner  in 
which  the  State  assesses  fees  could  have 
some  minimal  impact  on  facilities  and 
recipients  of  services  within  the  State. 

In  order  for  Washington  to  receive 
approval  for  exemption  of  its 
laboratories,  it  agreed  to  pay  HCFA  for 
the  following: 

•  The  costs  of  Federal  inspections  of 
State^xempt  laboratories  on  a  sample 
basis  to  "validate"  that  the  Washington 
licensing  program  is  applying  standards 
at  least  equal  to  the  CLIA  standards. 

•  The  costs  incurred  for 
investigations  of  complaints  against  the 
laboratories  under  the  Washington 


program  if  the  complaint  is 
substantiated. 

•  The  costs  of  Washington's  pro  rata 
share  of  general  overhead  to  develop 
and  implement  CLIA. 

The  annual  costs  of  validation 
inspections  will  be  based  on  the  Federal 
costs  to  perform  surveys  of  5  percent  of 
those  State  laboratories  subject  to 
validation  inspections.  This  sample  size 
will  give  us  assurance  that  practices  in 
Washington  are,  in  fact,  equivalent  to 
those  of  the  Federal  CLIA  program. 

With  respect  to  complaint  jL 

investigation  surveys,  we  expect  that 
most  of  these  surveys  will  be  referred  to 
the  State,  and  there  will  be  little  Federal 
activity  in  this  area.  The  State  will  inciir 
a  cost  only  in  the  event  of  substantiated 
complaints  and  our  experience  with 
related  programs  indicates  a  very  low 
volume  of  substantiated  complaints. 

The  State's  proportionate  share  of  the 
general  overhead  costs  would  be 
determined  by  comparing  the  number  of 
laboratories  in  Washington  to  the  total 
number  of  laboratories  nationally. 
Approximately  1.6  percent  (2,364)  of  all 
registered  laboratories  are  in 
Washington,  and  we  have  used  this 
percentage  to  allocate  that  percentage  of 
overhead  and  startup  costs  to 
Washington  as  their  exemption  fee. 

In  computing  the  overhead  and  start 
up  costs  portion  of  the  exemption  fee, 
we  considered  actual  incurred  and  some 
projected  expenses  for  fiscal  years  (FYs) 
1992-1994.  We  took  into  account 
program  costs  for  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  and  the 
Food  and  Drug  Administration  (FDA), 
as  well  as  HCFA  costs,  because  some  of 
these  agencies'  program  activities  will 
always  have  potential  impact  on  all 
program  participants,  including  State 
exempt  laboratories.  The  HCFA  program 
categories  included  in  the  chargeable 
base  and  for  which  an  exempt  State  may 
be  billed  a  portion  of  the  costs  include: 

•  Certification  and  Enforcement 
Procedures — Included  are  the  cost  of 
development  of  the  regulations  and 
surveyor  guidelines  that  are  pertinent  to 
all  participants. 

•  Billing  and  Data  Systems — Included 
are  charges  for  data  entry  and  systems 
development  contracts. 

•  Fiscal  and  Administrative 
Services — ^Included  are  costs  for  the 
portion  of  regional  and  central  office 
staff  responsible  for  contract  and  budget 
negotiation,  support  and  monitoring. 

•  Training  and  PubUc  Information — 
Included  are  charges  incurred  because 
HCFA  provides  the  training  for 
surveyors  (including  those  in 
Washington),  as  well  as  provides  other 
services  such  as  telephone  hot-lines  and 
printing  educational  materials. 


•  Indirect  Costs— This  category 
includes  a  percentage  of  HCFA's 
overhead  expenses. 

Excluded  from  the  computation  of  the 
chargeable  costs  are  expenses  for  the 
State  survey  program  and  regional  office 
surveys,  program  functions  performed 
for  those  not  applying  for  exemptions. 

Because  a  State  is  not  required  to 
address  whether,  or  how,  they  plan  to 
recoup  the  costs  of  administering  its 
laboratory  program  when  applying  for 
CLIA  exemption,  we  are  unable  to  state 
exactly  what  impact  our  approval  of 
Washington's  laboratory  program  will 
have  on  laboratories.  Medicare  users  of 
laboratory  services,  or  non-Medicare 
users  of  laboratory  services.  By  applying 
for  CLIA  exemption,  the  State  has 
agreed  to  pay  the  costs  identified  above. 
If  the  State  were  to  choose  to  pass  on  the 
costs  associated  with  obtaining  this 
exemption  equally  to  the  individual 
laboratories,  it  would  result  in  an 
average  increase  in  costs  per  laboratory 
of  less  than  $300. 

Therefore,  it  is  clear  that  this  notice 
does  not  meet  any  of  the  E.0. 12291 
criteria.  Hence,  this  notice  is  not  a  major 
rule  under  E.0. 12291,  and  a  regulatory 
impact  analysis  is  not  required. 

Based  on  the  illustration  of  the 
amounts  involved,  this  notice  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
We  have  provided  the  computation  to 
illustrate  the  potential  average  cost  to 
laboratories.  The  laboratories,  in  turn, 
could  pass  on  the  costs  to  users  of 
laboratory  services.  Medicare 
beneficiaries  would  be  protected  ft-om 
any  increased  costs  because  laboratory 
services  are  paid  on  a  fee  schedule. 
Non-Medicare  users  of  laboratory 
services  could  be  asked  to  bear 
additional  costs,  although  we  do  not 
believe  the  amounts  would  be 
significant  based  on  the  potential 
average  cost  to  laboratories.  For  these 
reasons,  we  have  determined,  and  the 
Secretary  certifies,  that  this  notice  does 
not  result  in  a  significant  impact  on  a 
substantial  number  of  small  entities  and 
does  not  have  a  significant  effect  on  the 
operations  of  a  substantial  number  of 
small  rutal  hospitals.  Therefore,  we  are 
not  preparing  analyses  for  either  the 
RFA  or  section  1 102(b)  of  the  Act. 

Dated:  July  14, 1993. 
Bruce  C  Vladeck, 

Administrator,  Health  Care  Financing 

Administration. 

[PR  Doc  93-24532  Filed  10-5-93;  8:45  ami 
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Advisory  Council;  Notice  of  pytoeUofl 

Ib  accorduaca  with  sactioo  )0(aM2>*f 
th«  Fadaral  Advisory  CoaymUse  Act 
(Pub.  L  92-463),  announcanunt  is 
mads  of  the  folkwuing  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  November  1993. 

Name:  Subcommittee  on  Process  of  the 
Advisory  Commission  on  Childhood 
Vaccines  (ACCV). 

.  Dote  onitf  Tim*:  hiowmber  8.  tMO.  9  a.ni.- 
Sp.m. 

Mv^:  Coafarence  RocMa  C  ParUawn 
BuiltliDg.  SfiOO  Fishers  Laaa.  ReclLville.  MD 
20857. 

The  meeting  is  open  to  the  public 

Purpose:  This  Subcommittee  is  responsible 
for  seeking,  receiving,  and  analyzing 
syatematic  feedback  (hrmi  intarastad  parents' 
groups,  petitioners'  attoraeys,  etc)  on  tlie 
implementation  of  the  Vaccine  injury 
Compensation  Program  (VICP)  and  for 
making  recommendationg  to  the  fiill 
Conunission  for  appropriate  cfianges  in  ihe 
system  in  order  to  improve  the  processes  and 
procedures  used  by  the  vaiiaus  parties 
involved  in  the  VICP. 

Agendo:  The  Subcommittee  will  review 
and  clarify  and  make  recommendations  on 
expert  wimess  and  attorney  iiee  issues 
discussed  at  its  September  21, 1903  meeting. 
The  Subcommittee  will  formulate 
recommendations  for  the  AOCV  meeting  to 
be  held  on  December  1-2. 1993. 

Public  comment  will  be  permitted  prior  to 
the  lunch  break  and  at  the  end  of  the 
meeting.  Oral  presentations  will  be  limited  to 
5  minutes  per  public  spaakai.  Parsons 
interested  in  providing  an  oral  presentation 
should  submit  a  written  request,  along  with 
a  copy  of  their  presentation  by  November  1 
to  Mr.  Bryan  K.  Johnson,  Division  of  Vaccine 
Injury  Compensation,  Bureau  of  Health 
Professions,  Health  Resources  and  Services 
Administration.  Room  702. 6001  Montrose 
Road.  Rockville.  Maryland  20852,  Telephone 
(301)  443-6593. 

Requests  should  contain  the  name, 
address,  telephone  number,  and  any  business 
or  profsseional  afBliation  of  the  person 
desiring  to  nuke  an  oral  presentation.  Groups 
having  similar  interests  are  requested  to 
combine  their  comments  and  present  tbem 
through  a  single  representative.  The 
allocation  of  time  may  be  adjusted  to 
accommodate  the  level  of  expressed  interest 
The  Division  of  Vaccine  Infury  Compensation 
will  notify  each  presenter  by  mail  or 
talephone  of  their  assigned  presentation  time. 
Persons  who  do  not  file  an  advance  request 
for  presentation,  but  desire  to  make  an  oral 
statement,  may  sign  up  in  Conference  Room 
C  before  10  a.m.  These  persons  will  be 
allocated  time  as  time  permits. 

Anyone  requiring  information  regarding 
the  subject  Commission  should  contact  Mr. 
Matthew  B.  Barry,  Principal  Staff  Liaison, 
Division  of  Vaccine  fatjury  Compensation, 
Biueau  of  Health  Professions,  Room  702, 
6001  Montrose  R«ad.  RockviUe.  Maryland 
20852,  Telephone  (301)  44^-6503. 


Agenda  Items  ace  sobiact  to  cfaanga  as 
priorities  dictate. 

Dated:  Septembar  30. 19*3. 
|ackiaE.Buai. 

Advisory  Committee  Management  Offieer. 
HBSA. 
FR  Doc  93-245M  Piled  1«-»-99: 9!4fr«i) 


DEPARTMENT  OF  THE  INTERIOR 

Buraou  of  Lsnd  Msnagoment 

(NV-4B&-6101-10-XFKL:  N>«tM^ 

Extansion  of  PuMic  Commont  Pwtod 
for  the  Draft  BedaN  FtM  PipMnos 
Right»ol-Way  EnviMnmentallinpKt 
Statement 

agency:  Bureau  of  Land  Management, 

Intmor. 

ACTION:  Exten&icn  of  the  public 

comment  period  for  the  Draft  Bedell  Fiat 

Pipelines  Rights-oF-Way  EnviroomentHl 

Impact  SUtament  to  October  22.  1993. 

summary:  The  U.S.  Bureau  of  Land 
Management  has  extended  the  public 
comment  period  for  the  Draft 
Environmental  Impact  Statement  (EIS) 
on  the  Bedell  Flat  pipelines  rights-of- 
way.  The  EIS  analyzes  the  impacts  of  a 
proposal  by  Washoe  Coimty,  Nevada, 
for  pipeline  rights-of-way  acrtMs  public 
land  to  acconunodate  a  portion  of  the 
facilities  needed  for  Washoe  County's 
project  to  transport  water  ficom  eastern 
Honey  Lake  Valley.  Nevada,  through 
Bedell  Flat  to  Lemmon  Valley,  Neveda. 
DATES:  The  comment  period  has  been 
extended  from  September  22. 1903  to 
October  22, 1993. 
ADDRESSES:  Please  address  written 
comments  to:  James  M.  Phillips, 
Lahontan  Area  Manager.  U.S.  Bureau  of 
Land  Management.  1535  Hot  Springs 
Rd.,  suite  300,  Carson  City,  NV  M7Q6- 
0638. 

FOR  nmTMER  INFORMATION  COffTAGT: 
David  Loomis,  EIS  Project  Manager,  U.S. 
Bureau  of  Land  Management,  1535  Hot 
Springs  Road,  suite  300,  Carson  Qty, 
NV  89706-0638;  (702)  885-6149. 
SUPPI.EMENTARY  MF0RMAT10N:  Copies  of 
the  Draft  EIS  are  available  for  review  at 
public  libraries  in  Washoe  County, 
Nevada  and  Lassen  Ceimty.  California; 
the  Nevada  State  Library  in  Carson  City; 
and  the  libraries  of  the  University  of 
Nevada.  Reno;  the  University  of  Nevada, 
Las  Vegas;  and.  Lassen  Community 
College  in  Susaaville.  Calif(»nia.  Public 
reading  copies  are  available  for  review 
at  the  following  BLM  locations: 
Nevada  State  Office.  850  Harvard  Way. 
Reno.  Nevada  89520. 


CaMfofnia  State  Office.  2800  Cottage 

Way.  room  E-2841.  Sacramento, 

Califonua  15625. 
Cmsoo  City  Diatiict  Office.  1535  Hot 

Spriif^  Boad.  snila  30».  Carson  City. 

Nevada  89706. 
Susan ville  EMstrict  Offica.  705  Hall 

Street.  Susanville,  Califanda  96136. 
Eagle  Lake  Baaource  Area.  471-850 

Johnstonville  Drive,  Susanville, 

California  96130. 

Dated:  September  29, 1993. 
Billy  R.  Teflipleleo. 
Nevada  State  Director. 
[FR  Doc.  93-24469  Filed  10-5-93;  8t45  ami 
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[OR  SIB37;  OR  080  W  4gta-08r  aPS-«33| . 

Realty  Action;  Piopoaad  Rmiaallnn 
and  PubUc  Purpoaea  Act  Ctessiflcallon 

September  27, 1993. 

The  following  described  public  land 
has  been  examined  and  determined  to 
be  suitable  for  classification  for  lease 
under  the  authority  of  the  Recreation 
ami  Public  Purposes  Act.  as  amended 
(43  U.&C  869  et  se«|.): 

Willamette  Meridian,  Oregon 

T.  6S..R.3E.. 

Sec  7.  SEv«NWV4  excepting  tbemfirom  a 
tract  of  land  as  described  in  instrument 
recorded  October  13. 1949,  in  Book  424. 
page  723. 

E»/iSWV4,W>/iSEV4; 

Sec.  18.  W'/iE'A,  E'AW'A; 

Sec  19,  W'/iNEV«.  E'/iNW'/«..SEV4; 

Sec  30.  B^/j; 

Sec31.E'/4: 

Sec  32.  W'AWVi; 
T.  7  S.,  R-  3  E., 

Sec  6,  Lots  1  and  2,  S^/iNEV*.  SEV*; 

Sec  7,  Lots  5  and  6,  N^/<iNEV«.  SEy4NE>/«. 
NE^ASEVd; 

Sec  8.  SWV«NWV4,  SWV..  W^/SiSB'/Si; 

Sec  13,  SWA; 

Sec  14.  Lots  1-8,  inclusive: 

Sec  15,  S'/iN'/i,  S'/i  excepting  therefirom 
two  tracts  of  land  as  described  in 
instruments  recorded  April  1, 1936,  in 
Book  231,  pege  289,  and  Febnrary  3, 
1944.  in  Book  320,  page  60: 

Sec  16.  S^/iNVt,  SV^  excepting  therehem 
a  tmct  of  land  as  descril>ed  in  instnuuent 
recorded  October  26, 1944.  in  Book  333, 
page  610; 

Sec  17.  N>/i.  NV1SEV4. 

The  above-described  lands  contain 
4,441.93  acres  in  Qackamas  County. 

The  subject  lands  are  proposed  te  be 
leased  to  a  local  or  state  govenunental 
agency  for  the  "Molalla  River  Recreation 
Aiea".  The  land  and  the  improvement 
would  ctmtinue  to  be  managed  by  the 
Biueau  of  Land  Management  The 
purpose  for  leesing  the  land  would  be 
to  keep  this  portion  of  the  Molalla  River 
free  from  mming  claim  conflicts  for  tke 
benefit  of  the  outdoor  recreation  uses. 
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including  recreatiooal  mining  activities. 
This  portioo  of  the  Mdalla  Rivm-  has 
long  been  a  popular  area  for  swimming, 
Hshing,  camping,  picnicking, 
sightseeing,  and  recreation  mining. 
Issuance  of  the  lease  would  ensure  that 
these  activities  would  continue  without 
the  usual  conflicts  with  mining 
claimants.  The  public  would  be  well 
served  by  issuing  a  lease  for  these  lands 
as  proposed.  The  lease  would  be 
consistent  with  current  BIM  land  use 
planning  and  will  be  in  the  public 
interest. 

The  lease,  when  granted,  will  be 
subject  to  the  following: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulation  of^e  Secretary  of 
the  Interior. 

2.  Proposed  lease  would  have  a  term 
of  25  years. 

3.  The  reversionary  requirements  of 
43  CFR  2741.9. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
Salem  District  Office.  1717  Fabry  Road 
SE.,  Salem,  Oregon  97306. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  except 
the  mineral  leasing  laws  and  fat  lease 
under  the  Recreation  and  Public 
Purposes  Act.  The  segregation  shall 
automatically  terminate:  (1)  In  18 
months  from  the  date  of  this  publication 
in  the  Federal  Register  if  no  application 
for  lease  has  been  filed  on  the  lands  so 
classified;  or  (2)  upon  publication  in  the 
Federal  Register  of  an  opening  order. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Saiem  District  Office,  at  the 
above  address.  Any  adverse  conunents 
will  be  reviewed  by  the  Salem  EMstrict 
Manager,  who  may  sustain,  vacate,  or 
modi^  this  realty  action.  In  the  absence 
of  any  adverse  comments,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Intarior. 
Elena  C  Daly, 
Qackanms  Area  Manager. 
jFR  Doc.  93-24467  Tiled  10-5-93;  8:45  am] 
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[irr-«42-4212-13;  UTU-682771 

Notice  of  Issuance  of  Land  Exchange 
Conweyonce  Document;  Utah 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


AcnOM:  Exchange  of  pubtic-and  pcivalr 

lands. 

StiMMARV:  This  action  informs  the  public 
of  the  conveyance  of  478.16  acres  of 
public  land  out  of  Federal  ownership. 
This  action  will  also  open  480.00  acres 
of  reconveyed  land  to  appropriation 
under  the  public  land  laws. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Crocker,  Bureau  of  Land 
Management,  Utah  State  Office,  324 
South  State  Street.  P.O.  Box  45155.  Salt 
Lake  Oty.  Utah  84145-0155.  801-53»- 
4118. 

SUPPI.EMENTARV  MFORMATION:  1.  The 
United  States  has  issued  an  exchange 
conveyance  document  to  Douglas  E. 
Larson  and  Charles  M.  Larson  for  the 
surface  estate  of  the  following  described 
land  pursuant  to  Section  206  of  the  Act 
of  October  21. 1976  (90  Stat.  2756;  43 
U.S.C.  1716); 

Salt  Lake  Meridiaa 

T.  8  S.  R.  5  W., 
Sec  18,  lots  3. 4,  E*/^SWy«; 
Sec.  19  lots  1,  2, 4,  5, 

W'/iNE'/«NWV«SWV.,  SEV«NWV«SWV«. 

E'/iWV.. 
Containing  478.16  acres. 

2.  In  exchange  for  the  lands  listed  in 
paragraph  1,  the  United  States  received 
the  surface  estate  of  the  following      "^ 
described  land: 

Salt  Laka  Meridiaa 
T.  8  S.,  R.  6  W., 

Sec  12,  E»/iW'/i; 
Sec  15,  E'AW»/i. 
Containing  480.00  acres. 

3.  At  7:45  a.m.,  on  November  5,  1993, 
the  lands  described  in  paragraph  2  will 
be  opened  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  7:45  a.m.  on 
November  5, 1993,  shall  be  considered 
as  simultaneously  filed  at  that  time. 
Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

4.  The  purpose  of  this  exchange  was 
to  acquire  three  [>arcels  of  land  that  are 
located  along  the  Pony  Express  TraiL 
The  entire  Pony  Express  Trail 
(California  to  Missouri)  was  designated 
88  a  National  Historic  Trail  by  Congress 
in  1992. 

Ted  D.  Stephenson, 

Chief,  Bmnch  ofLaods  and  Minerals 

Operations. 

|FR  Doc  93-24478  Filed  10-5-93;  8:45  am) 
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[UT-OeO-03-4210-04;  U>70294 

Notice  Of  Realty  Action 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action,  sale  of 

public  lands  in  Utah  County,  Utah. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  a  direct,  non- 
competitive sale  of  40  acres  in  Utah 
County  to  the  adjoining  landowner. 

This  notice  provides  a  pubUc 
comment  period  and  segregates  the 
lands  described  from  entry  under  the 
public  land  laws  and  location  under  the 
mining  laws,  but  not  the  mineral  leasing 
laws  or  the  material  sale  laws. 
DATES:  Comments  must  be  received  no 
later  than  November  22. 1993. 
ADDRESSES:  Comments  should  be  sent  to 
the  District  Manager.  BLM  Salt  Lake 
District.  2370  South  2300  West.  Sah 
Lake  City,  Utah  84119. 
FOR  FURTHER  MFOfMATKM  CONTACT: 
Michael  G.  Nelson,  Realty  Specialist, 
BLM  Salt  Lake  District  Office.  (801) 
977-4300. 

SUPPlfMENTARY  R^ORMATION:  The 
following  described  lands  have  been 
found  suitable  for  disposal  pursuant  to 
the  provisions  of  section  203  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (90  Stat.  2756,  43  U.S.C 
1701, 1713):  at  not  less  than  the 
estimated  fair  market  value  of  S9000. 

Salt  Lake  Meridian.  Utah 

T.  5S.,R.l  W..SLM 
Section  29.  SEV*SEV«. 

The  land  will  be  sold  by  direct  sale  to 
Cedar  Valley  Farms  no  less  than  60  days 
after  date  of  publication  of  this  notice  in 
the  Federal  Register.  If  the  land  is  not 
sold  within  90  days  after  the  date  of  this 
sale,  the  land  will  become  available  for 
purchase  over  the  counter  on  a  first 
ceme  basis  until  it  is  sold. 

In  accordance  with  the  regulations  in 
43  CFR  2711.1-2(d).  the  lands  described 
above  are  hereby  segregated  from  entry 
under  the  public  land  laws,  including 
the  mining  laws,  but  not  the  mineral 
leasing  laws  or  material  sale  laws.  The 
segregation  of  the  above  described  lands 
shall  terminate  upon  issuance  of  a 
patent  or  other  document  of  conveyance 
to  such  lands,  upon  publication  of  a 
notice  in  the  Federal  Register  of 
termination  of  the  segregation  or  270 
days  from  the  date  of  this  publication, 
whichever  occurs  first 

The  public  is  hereby  notified  that 
comments  may  be  submitted  to  the 
District  Manager  at  the  address  shows 
above  within  the  comment  period 
identified  above.  Any  adverse 
comments  will  be  evaluated  by  the 
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District  Manager  who  may  modify  or 
vacate  this  realty  action  and  issue  a  final 
determination.  In  the  absence  of  any 
action  by  the  State  Director,  this  notice 
of  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior  and  a  sale  can  be  held  after  60 
days  from  the  publication  of  this  notice. 
DeaMRZeUer, 
District  Manager. 
IFR  Doc  93-24555  Filed  10-5-93;  845  am] 
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Bureau  of  Reclamation 

Proposed  Renewal  of  Master  Water 
Service  Contract,  Cachuma  Project 
Santa  Bart>ara  County,  California 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  intent' to  prepare  a 
draft  environmental  impact  statement/ 
environmental  impact  report  and  notice 
of  scoping  meetings. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  amended,  and  section  21002  of 
the  California  Environmental  Quality 
Act  (CEQA),  the  Bureau  of  Reclamation 
(Reclamation),  the  Cachuma  Project 
Authority  (Authority),  and  the  Santa 
Barbara  County  Water  Agency  (Agency) 
propose  to  prepare  a  joint 
environmental  impact  statement/ 
environmental  impact  report  (EIS/EIR) 
for  renewing  a  contract  providing  water 
service  to  several  agencies  from  the 
Cachuma  Project.  Santa  Barbara  County, 
California. 

DATES:  Comments  are  requested 
concerning  the  scope  of  analysis  of  the 
draft  EIS/EIR.  Comments  are  also 
requested  concerning  Reclamation's 
intent  to  prepare  a  joint  document  with 
the  Authority  and  the  Agency.  Any         , 
person  may  participate  in  the  scoping 
process  by  submitting  written  comments 
to  Mr.  Bob  May,  Bureau  of  Reclamation, 
at  the  address  listed  below.  Written 
comments  are  to  be  postmarked  no  later 
than  November  24, 1993.  Three  public 
scoping  meetings  have  been  scheduled. 
The  meetings  are  designed  to  solicit 

{>ublic  input  to  assist  Reclamation  and 
ocal  water  agencies  in  determining  the 
suitability  of  a  combined  EIS/EIR  and 
the  scope  of  the  EIS/EIR.  The  public 
will  be  asked  to  identify  issues  and 
concerns  related  to  the  proposed 
contract  renewal.  The  meetings  will  be 
held  on  Monday,  November  15, 1993,  at 
7:30  p.m.  and  Tuesday.  November  16. 
1993,  at  2  p.m.  and  7  p.m.  and 
Wednesday,  November  17, 1993,  at  7 
p.m. 


ADDRESSES:  Written  comments  should 
be  addressed  to  Mr.  Bob  May  at  2666 
North  Grove  Industrial  Drive,  suite  106, 
Fresno,  CA  93727-1551.  The  scoping 
meetings  will  be  held  at  the  following 
locations: 

•  Monday  November  15, 1993,  at  the 
Solvang  Veterans  Memorial  Building, 
Vets  Wing.  1745  Mission  Drive. 
Solvang.  CA  93460 

•  Tuesday  November  16, 1993,  at 
Santa  Barbara  County  Planning 
Commission  Hearing  Room,  123  E. 
Anapamu  Street.  Santa  Barbara,  CA 
93101; 

•  Wednesday  November  17, 1993,  at 
the  City  of  Lompoc,  City  Hall  Council 
Chambers,  100  Civic  Center  Plaza, 
Lompoc,  CA  93438; 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Bob  May,  Bureau  of  Reclamation, 
FRO-425.  Fresno  Project  office,  2666 
North  Grove  Industrial  Drive,  suite  106. 
Fresno,  CA  93727-1551,  telephone: 
(209)  487-5116  (TDD  209/487-5933). 
Mr.  Chris  Dahlstrom,  Project 
Coordinator,  Cachuma  Project 
Authority.  3301  Laurel  Canyon  Road. 
Santa  Barbara.  CA  93105-2017. 
telephone:  (805)  569-1391,  and  Mr. 
Robert  Almy,  Manager,  Santa  Barbara 
County  Water  Agency,  122  W.  Figueroa 
Street,  suite  B,  Santa  Barbara,  CA  93101, 
telephone:  (805)  568-3540. 
SUPPLEMENTARY  INFORMATION:  The  EIS/ 
EIR  will  consider  the  effects  of  renewing 
a  master  contract  under  which  water 
service  has  been  provided  to  the 
following  Cachuma  Project  member 
units:  The  City  of  Santa  Barbara;  Goleta 
Water  District:  Montecito  Water  District: 
Summerland  County  Water  District; 
Carpenteria  County  Water  District;  and 
the  Santa  Ynez  River  Water 
Conservation  District,  Improvement 
District  No.  1.  The  Cachuma  Project  has 
been  the  principal  water  supply  for  the 
above  member  units  since  it  was 
constructed  by  Reclamation  in  1955. 
The  original  Cachuma  Project  Master 
Contract  (No.  I75r-1802)  was  executed 
September  12, 1949.  Initial  water 
deliveries  began  on  May  15, 1955  and 
this  contract  will  expire  May  15, 1995. 
The  proposed  action  to  be  evaluated 
in  the  EIS/EIR  is  the  continuation  of 
water  deliveries  to  the  member  units 
from  the  Cachuma  Project  by  means  of 
a  renewed  water  service  contract  or 
repayment  contract.  The  contract  is 
governed  by  the  Act  of  Congress  of  June 
17, 1902,  and  all  Reclamation  acts 
amendatory  thereof  or  supplementary 
thereto.  The  contract  was  written 
pursuant  to  section  9(c)(2)  and  9(e)  of 
the  Reclamation  Project  Act  of  1939. 
The  authority  for  contract  renewal  is 
pursuant  to  the  Act  of  July  2, 1956,  70 


Stat.  483  (1956  Act)  and  the  Act  of  June 
21,  1963.  77  Stat.  68  (1963  Act). 

Alternatives,  including  the  no  action 
alternative,  will  be  evaluated  in  the 
environmental  documentation,  and  will 
be  further  developed  during  the  scoping 
process.  The  alternatives  selected  for 
evaluation  may  consider  the  following 
issues:  Water  quantity,  water  pricing, 
water  delivery  practices,  contract 
duration,  water  transfer/exchanges, 
environmental  considerations  including 
water  quantity,  water  quality,  instream 
flows,  water  conservation,  improved 
efficiency,  groundwater  management, 
and  Tish  and  wildlife  resources. 

The  draft  EIS/EIR  is  expected  to  be 
completed  and  available  for  review  and 
comment  late  in  1994. 

Note:  Anyone  requiring  special  services 
should  contact  Mr.  Bob  May  at  the  above 
phone  number,  please  call  as  far  in  advance 
of  the  meetings  as  possible,  and  no  later  than 
November  10, 1993,  to  enable  Reclamation  to 
meet  your  needs.  If  a  request  cannot  be 
honored,  the  requester  will  be  notified. 

Dated:  September  30, 1993. 
Donald  R.  Glaser. 
Deputy  Commissioner. 
|FR  Doc.  93-24553  Filed  10-5-93;  8:45  ami 
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Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 

Applicant:  EG&G  Energy  Measurements, 
Inc.,  Las  Vegas,  NV;  PRT-683011 

The  applicant  requests  amendment  of 
their  permit  to  collect  and  preserve  up 
to  15  specimens  each  of  California 
jewelflower  {Caulanthus  californicus), 
Kem  mallow  (Eremalche  demensis)  and 
San  Joaquin  wooly  threads  (Lembertia 
congdonii)  in  Kem  County,  California, 
for  the  purposes  of  validating  new 
distributions  and  teaching  identification 
to  individuals  who  will  conduct 
population  surveys  of  these  species  for 
the  enhancement  of  survival  of  the 
species. 

Applicant:  California  E)ept.  of 
Transportation,  Santa  Anna.  CA;  PRT- 
783010 

The  applicant  requests  a  permit  to 
survey  for  Least  Bell's  vireo  (V/reo  belli 
pusillus)  to  determine  the  presence  or 
absence  of  the  species  on  State 
roadways  or  properties  in  southern 
California.  The  applicant  also  plans  to 
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remove  predator  species  from  observed 
vireo  nests. 

Applicant  Woodland  Park  Zoological 
Garden.  Seattle,  WA;  PRT-782998 

The  applicant  requests  a  permit  to 
import  or»e  wild-bom  female  western 
lowland  gorilla  {Gorilla  gorilla  gorilla) 
from  the  Metropolitan  Toronto  Zoo, 
Toronto,  Ontario,  Canada,  to  enhance 
the  propagation  and  survival  of  the 
species. 

Applicant:  The  Hawthorae  Corporation, 
Grayslake,  IL.  PRT-783218 

The  applicant  requests  a  permit  to 
import  two  pairs  of  captive-bom  tigers 
[Panthera  tigris)  from  Germany.  These 
tigers  are  the  progeny  of  the  applicant's 
own  tigers  that  are  currently  performing 
in  Germany.  The  tigers  will  be  imported 
for  purposes  of  captive-breeding.  In  the 
future,  the  applicant  will  export  and  re- 
import these  animals  for  the  same 
purposes. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432,  Arhngton.  VA  22203  and 
m.ust  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 

IDocuments  and  other  iniormaticui 
submitted  with  these  applicaUons  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432,  Arlington,  Virginia  22203. 
Phone:  (703/358-2104);  FAX;  (703/35&- 
2281). 

Dated:  October  1 , 1 993. 
Suaan  Jacoham, 

Acting  Chief,  Branch  of  Permits,  Office  of 

Management  A  uthority. 

IFR  Doc.  93-24551  Filed  10-5-93;  8:45  am) 
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National  Park  Service 

Restoration  of  the  Elwha  River 
Ecosystem  and  Native  Anadromous 
Fisheries 

AGENCY:  Department  of  the  Interior, 
National  Park  Service. 
ACnON:  Notice  of  availability  and 
request  for  comments;  Notice  of  open 
house/public  workshop.  , 

SUMMARY:  With  this  notice,  the  NationaJ 
Parte  Service  announces  the  availability 
for  review  and  comment  of  a  Draft 
Report  entitled,  The  Elwha  Report: 
Restoration  of  the  Elwha  River 
Ecosystem  and  Native  Anadromous 


Fisheries.  This  report  is  required  by  The 
Elwha  River  Ecosystem  and  Fisheries 
Restoration  Act,  Public  Law  102—495. 
The  National  Park  Service  also 
announces  an  Open  House/Public 
Workshop  will  be  held  in  Port  Angeles, 
Washington,  at  the  Port  Angeles  High 
School  library,  304  East  Park  Avenue, 
on  October  18,  from  4  pjn.  to  8  pjn. 
Questions  will  be  answered  and  written 
and  verbal  comments  will  be  accepted 
at  this  workshop.  The  Report  will  be 
delivered  to  Congress  by  January  31, 
1994. 

DATES:  Comments  must  be  received  by 
November  8, 1993. 
ADDRESSES:  Comments  must  be 
submitted  in  writing  to:  Dr.  Brian 
Winter,  Team  Leader,  Elwha  Restoration 
Interagency  Team,  Olympic  National 
Park,  600  East  Park  Avenue,  Port 
Angeles,  Washington  98362-6757. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Dr.  Winter,  same  address  as  above,  or 
telephone  (206)  526-6172. 
SUPPLEMENTARY  INFORMATION:  Copies  of 
the  Dtkh  Report  will  be  available  in 
most  Olympic  Peninsula  and  Puget 
Soimd  area  public  libraries. 

Dated:  September  28. 1993. 
Maureen  Finaerty, 

Superintendent,  Olympic  National  Park. 
IFR  Doc  93-24558  Filed  10-5-93;  8:45  ami 
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INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  31993  (Sub-Na  IQ 

San  Joaquin  Valley  Raiiroad  Co.— 
Acquisition  and  Lease  Exemption — 
Southern  Pacific  Transportation 
Company 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C  10505,  the 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C 
11343-45  the  purchase  by  San  Joaquin 
Valley  Railroad  Ca  (SJVR)  of  206.77 
miles  of  rail  line  in  Fresno,  Tulare. 
Kem,  and  Kings  Counties,  CA,  owTied 
by  Southern  Pacific  Transportation 
Company  (SP)  and  SJVR's  lease  of  the 
underlying  rights-of-way.  The 
transactions  involve:  (1)  The  Exeter 
Branch,  between  milepost  206.15,  near 
Fresno,  and  milepost  308.64.  at  Famoso; 
(2)  the  Coalinga  Branch,  between 
milepost  240.15,  at  Goshen  Junction, 
and  milepost  282.23,  near  Huron;  (3)  the 
Stratford  Branch,  between  milepost 
263.44,  at  Rossi,  and  milepost  271.69,  at 


Stratford;  (4)  the  Visalia  Branch, 
between  milepost  246.01,  at  Goshen 
Junction,  and  milepost  262.67.  at  Exeter; 
(5)  those  segments  of  the  Clovis  Branch 
between  milepost  206.15,  near  Fresno, 
and  milepost  206.99.  and  between 
mileposts  212.50  and  223.15,  near 
Clovis;  (6)  the  Richgrove  Branch, 
between  milepost  295.01,  at  Richgrove. 
and  milepost  299.17,  at  Jovista;  (7)  the 
Visalia  Electric  BraiKih,  between 
milepost  0.00,  at  Exeter,  and  the  end  of 
the  line  at  milepost  1.13.  near  Qtro 
Junction;  (8)  the  Arvin  Branch,  between 
milepost  316.80,  at  Magunden,  and 
milepost  333.55,  at  Arvin;  and  (9)  the 
Oil  City  Branch,  between  milepost 
308.74,  at  Oil  Junction,  and  milepost 
312.50,  at  Maltha.  SJVR  is  purchasing 
SP's  undivided  one-half  interest  in  the 
Arvin  and  Oil  Qty  Branches.  The 
exemption  is  subject  to  standard 
employee  protective  conditions. 
DATES:  The  exemption  is  effective  on 
October  8, 1993.  Petitions  to  stay  or 
reopen  must  be  filed  by  October  7. 1993. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  31993  (Sub-No.  1) 
to:  (1)  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423, 
and  (2)  Fritz  R.  Kahn,  Klein  &  Bagileo. 
Suite  120, 1101  30th  Street,  NW., 
Washington,  DC  20007. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5610.  (TDD  for 
hearing  impaired  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  v«rite  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.  room  2229.  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  service  (202)  927-5721). 

Decided:  September  30, 1993. 

By  the  Commission,  Chainnan  McDonald, 
Vice  Chainnan  Simmons,  Commissioners 
Phillips.  Philbin,  and  Waiden. 
Sidney  L.  Strickland,  Jr., 
Secretary. 

IFR  Doc  93-24648  Filed  10-5-93;  845  am) 
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DEPARTMENT  OF  JUSTICE 

Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35)  and  the  Paperwork 


Dated:  September  30. 1993. 
Lewis  Aniold, 

Department  Qearance  Officer,  Department  of 

Justice. 

|FR  Doc  93-24476  Filed  10-5-93;  8:45  am] 
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Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
~grouf>ed  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected: 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent 
to  respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and. 

(7)  An  indication  as  to  whether  Section 
3504(h)  of  Public  Law  96-511  applies. 
Comments  and/or  suggestions 

regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Lewis 
Ampld.  on  (202)  514-4305.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible.  Written  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington.  DC  20503,  and  to 
Mr.  Lewis  Arnold,  DOJ  Clearance 
Officer,  SPS/JMD/5031  CAB, 
Department  of  Justice,  Washington,  DC 
20530. 


New  Collection 

(1)  Immigration  and  Naturalization 
Service  Applicant  Survey 

(2)  G-942.  Immigration  and 
Naturalization  Service 

(3)  On  occasion 

(4)  Individuals  or  households,  Federal 
agencies  or  employees. 

This  data  collection  is  needed  to 
ensure  compliance  with  Federal  laws 
and  regulations  which  mandate  equal 
opportunity  in  the  recruitment  of 
applicants  for  Federal  employment. 

(5)  75,000  annual  respondents  at  .07 
hours  per  respondent 

(6)  5,250  annual  burden  hours 

(7)  Not  applicable  under  section  3504(h) 
Public  comment  on  these  items  is 

encouraged. 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Researcli  and  Production 
Act  of  1993;  Portland  Cement  Assoc. 

Notice  is  hereby  given  that,  on  August 
30. 1993.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Portland  Cement 
Association  ("PCA")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Conmiission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  Canadian  Medusa 
Cement  Limited,  Owen  Soimd,  Ontario, 
CANADA  has  joined  the  PCA,  and 
National  Cement  Company,  Inc.,  has 
changed  its  name  to  National  Cement 
Company  of  Alabama,  Inc., 
Birmingham,  AL.  In  addition,  two 
affiliate  members,  Northern  California 
Cement  Promotion  Group  and  Southern 
Cement  Promotion  Council  have  merged 
to  form  California  Cement  Promotion 
Council,  Danville,  CA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  PCA  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  January  7, 1985,  PCA  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  February  5, 1985,  50  FR  5015. 

The  last  notification  was  filed  with 
the  Department  on  May  27, 1993.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  of  June  16, 1993,  58  FR  33284. 
Jcweph  H.  Widnur, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  93-24520  Filed  10-5-93;  8:45  am) 

BILLINQ  COM  4410-ei-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Healtti 
Administration 

Michigan  State  Standards;  Approval 
Background 

Part  1953  of  title  29,  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
667)  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
the  Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator),  under  delegation  of 
authority  from  the  Assistant  Secretary  of 
Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4),  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan,  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  part  1902, 
On  October  3, 1973,  notice  was 
published  in  the  Federal  Register  (38 
FR  27338)  of  the  approval  of  the 
Michigan  plan  and  the  adoption  of 
subpart  T  part  1952  containing  the 
decision. 

The  Michigan  plan  provides  for  the 
adoption  of  Federal  standards  as  State 
standards  by  reference.  OSHA 
regulations  (29  CFR  1953.22  and  23) 
require  that  States  respond  to  the 
adoption  of  new  or  revised  permanent 
Federal  standards  by  State  promulgation 
of  comparable  standards  within  six 
months  of  OSHA  publication  in  the 
Federal  Register,  and  within  30  days  for 
emergency  temporary  standards. 
Although  adopted  Federal  standards  or 
revisions  to  standards  must  be 
submitted  for  OSHA  review  and 
approval  under  procedures  set  forth  in 
part  1953,  they  are  enforceable  by  the 
State  prior  to  Federal  review  and 
approval. 

By  notice  published  in  the  Michigan 
Register  and  incorporated  as  part  of  the 
plan,  Michigan  has  adopted  State 
standards  comparable  to: 

1.  Occupational  Exposure  to 
Hazardous  Chemicals  in  Laboratories, 
29  CFR  1910.1450  as  published  in  the 
Federal  Register,  Volume  55,  No.  21 
dated  January  25, 1992. 

2.  Hazardous  Waste  Operations  and 
Emergency  Response,  29  CFR  1910.120 
as  published  in  the  Federal  Register, 
Volume  55,  No.  72  dated  April  13, 1990. 

These  standards  were  promulgated 
after  notice  was  pubUshed  offering  an 
opportunity  for  public  comments  and/or 
requests  for  public  hearings.  These 
standards  were  adopted  by  reference 
according  to  the  provision  of  Michigan 
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Act  154  of  1974, 8S  amended,  effective 
January  1, 1975. 

Decision 

Having  reviewed  the  State  submission 
in  comparison  with  Federal  standards,  it 
has  been  determined  that  the  State 
standards  are  identical  to  comparable 
Federal  standards. 

Location  of  Supplement  for  Inspection 
and  Copying 

A  copy  of  the  standards  supplement, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator,  Occupational  Safety  and 
Health  Administration,  230  S.  Dearborn 
Street,  room  3244,  Chicago,  Illinois 
60604;  State  of  Michigan,  Department  of 
Public  Health,  3423  North  Logan  Street, 
Lansing,  Michigan  48909;  and  the 
Directorate  of  Federal-State  Operations, 
room  N3700,  200  Constitution  Avenue, 
^W.,  Washington,  DC  20210. 

Public  Participation 

Under  29  CFR  1953.2(c)  of  this 
chapter,  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process,  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 
Michigan  State  Flan  as  a  proposed 
change  and  makes  the  Regional 
Administrator's  approval  effective  upon 
publication  for  the  following  reasons: 

1.  The  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

2.  The  stanaard  was  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  October  6, 
1993. 

(Sec.  18.  Pub.  L.  91-596.  84  Stat.  1608  (29 
U.S.Q  667) 

Signed  at  Chicago,  Illinois  this  9th  day  of 
August. 

Michael  G.  Connors, 
Regional  Administrator. 
(FR  Doc.  93-24531  Filed  10-5-93;  8:45  am) 

BIUJNQ  COOC  4S10-2»-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Nixon  Presidential  Historical  Materials; 
Opening  of  Materials 

AGENCY:  National  Archives  and  Records 
Administration. 


ACTION:  Notice  of  opening  of  materials. 


SUMMARY:  This  notice  announces  the 
opening  of  additional  files  from  the 
Nixon  Presidential  historical  materials. 
Notice  is  hereby  given  that,  in 
accordance  with  section  104  of  title  I  of 
the  Presidential  Recordings  and 
Materials  Preservation  Act  ("PRMPA", 
44  U.S.C  2111  note)  and  §  1275.42(b)  of 
the  PRMPA  Regulations  implementing 
the  Act  (36  CFR  part  1275),  the  agency 
has  identified,  inventoried,  and 
prepared  for  public  access  Nixon 
Presidential  historical  materials  relating 
to  POW/ML\  matters  and  other 
previously  restricted  documents. 
DATES:  The  National  Archives  intends  to 
make  the  materials  relating  to  POW/ 
MIA  inatters  and  other  previously 
restricted  documents  described  in  this 
notice  available  to  the  public  beginning 
November  10, 1993.  In  accordance  with 
36  CFR  1275.44,  any  person  who 
believes  it  necessary  to  file  a  claim  of 
legal  right  or  privilege  concerning 
access  to  these  materials  should  notify 
the  Archivist  of  the  United  States  in 
writing  of  the  claimed  right  or  privilege 
before  November  8, 1993. 
ADDRESSES:  The  materials  will  be  made 
available  to  the  public  in  the  Central 
Research  Room  at  the  National  Archives 
Building  located  at  7th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC 

Petitions  asserting  claims  of  legal 
rights  or  privilege  must  be  sent  to  the 
Archivist  of  the  United  States,  National 
Archives  and  Records  Administration, 
Washington,  DC  20408. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clarence  F.  Lyons,  Jr.,  Acting  Director, 
Nixon  Presidential  Materials  Staff,  (703) 
756-6498. 

SUPPLEMENTARY  INFORMATION:  The 
materials  to  be  opened  total 
approximately  1.6  cubic  feet. 

National  Security  Council  Files  (1.5 
cubic  feet) 

Documents  which  have  been 
identified,  reviewed,  and  declassified 
relating  to  POW/MLA  matters  located  in 
the  National  Security  Council  files 
among  the  Nixon  Presidential  materials 
will  be  made  available  to  the  public  on 
November  10, 1993. 

Previously  Restricted  Materials  (less 
than  .1  cubic  foot) 

A  number  of  documents  which  were 
previously  withheld  from  public  access 
have  been  reviewed  and  declassified 
under  the  Mandatory  Review  provisions 
of  Executive  Order  12356  and  will  be 
made  available  to  the  public  on 
November  10, 1993.  Public  access  to 


some  of  the  items  will  be  restricted  as 
outlined  in  36  CFR  1275.50  or  1275.52 
(PRMPA  Regulations). 

Dated:  Septeinl>er  29, 1993. 
Trudy  Huskamp  Pctenon, 
Acting  Archivist  of  the  United  States. 
[FR  Doc.  93-24557  Filed  10-5-93;  8:45  am| 

MLUNQCODC  TSIS-OI-M 


PHYSiaAN  PAYMENT  REVIEW 
COMNNSSION 

Commission  Hearing 

AGENCY:  Physician  Payment  Review 

Commission. 

ACTION:  Notice  of  hearing. 

SUMMARY:  The  Physician  Payment 
Review  Commission  has  scheduled  a 
hearing  for  Monday,  November  29  and 
Tuesday,  November  30, 1993,  to  give 
interest  groups  the  opportunity  to 
comment  on  the  issues  the  Commission 
plans  to  address  in  its  next  aimual 
reprart  to  Congress.  Much  of  the 
Commission's  work  in  the  coming 
months  will  focus  on  issues  related  to 
health  system  reform  in  addition  to 
ongoing  work  on  Medicare  and 
Medicaid.  A  list  of  topics  included  in 
the  Conmiission's  work  plan  can  be 
obtained  from  the  Commission  ofHce. 
This  hearing  is  structured  to  enable  the 
Commission  to  consider  the  views  of 
groups  tdfected  by  its  work  before  it 
completes  its  analyses  and  develops 
recommendations  for  the  1994  report. 

If  your  organization  wishes  to  testify, 
please  contact  Lauren  LeRoy  or  Anne 
Schwartz  at  202/653-7220  no  later  than 
Tuesday,  October  12, 1993.  When  you 
request  to  testify,  please  indicate  which 
topics  you  expect  to  cover  in  your 
testimony.  Because  of  the  limited  time 
available,  not  all  groups  will  be  invited 
to  appear.  All  groups,  however,  will 
have  the  opportunity  to  present  their 
views  in  writing  for  the  record. 

The  hearing  will  be  held  at  the 
Washington  Marriott  Hotel.  1221  22nd 
Street  NW.,  Washington,  DC 
Organizations  and  individuals  will  be 
notified  by  Friday,  October  15  whether 
they  have  been  selected  to  appear  at  the 
hearing.  The  hearing  schedule  will  be 
available  for  the  public  on  November  1, 
1993  and  will  be  mailed  at  that  time. 
ADDRESSES:  The  Commission  is  located 
at  2120  L  Street,  NW.,  in  suite  510, 
Washington,  DC  The  telephone  number 
is  202/653-7220. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lauren  LeRoy,  Deputy  Director,  or  Anne 
Schwartz,  at  202/653-7220. 
SUPPlfMENTARY  INFORMATION:  Two 
hundred  (200)  copies  of  your 
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organization's  testimony  or  written 
statement  (including  a  one-page 
executive  summary)  must  be  submitted 
to  the  Commission's  office  no  later  than 
5  p.m.  on  Tuesday,  November  16, 1993. 

Paul  B.  Ginsburg, 

Executive  Director. 

IFR  Doc  93-24S60  Filed  10-5-93;  8:45  am] 

ail  two  COM  ( 


SECURfTIES  AND  EXCHANGE 
COMMISSION 

[RatMM  No.  34-329M;  FN*  No.  SR-Amei- 
92-111 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Changa  Amending  ttia  Minor  Rule 
Violation  nne  Systam  Under  Rule  590 
and  Minor  Rule  Violation  Enforcement 
and  Reporting  Plan 

September  29. 1993. 
I.  Introduction 

On  April  22, 1992.  as  subsequently 
amended  on  February  16  and  August  16, 
1993.  the  American  Stock  Exchange, 
Inc  ("Amex"  or  "Exchange")  submitted 
to  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") »  and  Rule 
19t)-4  thereunder.^  a  proposed  rule 
change  to  amend  its  minor  rule 
violation  Rne  system  contained  in  Amex 
Rule  590  to  give  the  Exchange's  Minor 
Floor  Violation  Disciplinary  Committee 
the  authority  to  fme  floor  members  for 
certain  minor  rule  violations  and  to  add 
certain  violations  of  the  Exchange's 
rules  to  its  Minor  Rule  Violation  Plan 
("Plan").s  On  February  16. 1993,  the 
Amex  submitted  to  the  Commission 
Amendment  No.  1  to  the  proposal.*  On 


M5U.S.C.  78»(b)(l)(19e8). 

» 17  era  240.19b-4  (1991). 

)The  Exchange  has  also  requested  approval, 
under  Rule  19d-l(cM2).  17  CFR  240.19d-l(cK2).  to 
amend  its  Rule  19d-l  minor  rule  violation 
enforcement  and  reporting  plan  to  include  the 
ameodmenis  contained  in  this  proposal.  See  letter 
from  Ceraldine  M.  Brindisi,  Corporate  Secretary. 
Amex.  to  Mary  Revell.  Branch  Chief,  Commission, 
dated  April  21. 1992.  The  Commission  approved 
the  Amex's  Plan  In  Securities  Exchange  Act  Release 
No.  21918  (April  3,  1985).  50  FR  14068  (April  9. 
1985)  (File  No.  4-260)  relieving  the  Amex  of  the 
current  reporting  requirements  imposed  under 
•action  19(d)(1)  of  the  Act  and  Amex  Rule  590  in 
Securitie*  Exchange  Act  Release  No.  27543 
(December  15. 1989).  54  ra  53223  (December  27. 
196S)  (File  Na  SR-Amex-89-06). 

*  See  letter  from  Ceraldine  K4.  Brindisi.  Corporate 
Secretary,  Amex.  to  Diana  Luka-Hopson.  Branch 
Chief.  Commission,  dated  February  12,  1993. 
Amendment  No.  1  gives  the  Exchange's  Minor  Floor 
Violation  Disciplinary  Committee  the  authority  to 
fine  floor  members  for  certain  minor  floor 
violations. 


August  16. 1993,  the  Amex  submitted  to 
the  Commission  Amendment  No.  2  to 
the  proposal.3 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  32604  (July  8, 
1993).  58  FR  37980  (July  14. 1993).  No 
comments  were  received  on  the 
proposal. 

n.  Background 

In  1984.  the  Commission  adopted 
amendments  to  paragraph  (c)  of 
Securities  Exchange  Act  Rule  19d-l  to 
allow  self-regulatory  organizations 
("SROs")  to  submit,  for  Commission 
approval,  plans  for  the  abbreviated 
reporting  of  minor  rule  violations.* 
Subsequently,  the  Commission 
approved  an  Amex  proposal  for  a  minor 
rule  violation  disciplinary  system  and 
for  the  abbreviated  reporting  of  minor 
rule  violations  pursuant  to  Rule  19d- 
1(c)  under  the  Act.7  Accordingly,  the 
Amex  is  relieved  of  the  current 
reporting  requirements  of  section 
19(d)(1)  with  respect  to  disciplinary 
action  taken  pursuant  to  the  Exchange's 
Plan.» 

The  Amex's  existing  Plan,  as 
embodied  in  Amex  Rule  590.  authorizes 
the  Exchange,  in  lieu  of  commencing  a 
disciplinary  proceeding  before  a  hearing 
panel,  to  impose  a  Hne  not  to  exceed 
$2,500  on  any  individual  or  $5,000  on 
any  member  organization,  for  a  minor 
rule  violation  of  certain  specified 
Exchange  rules.'  The  Amex's  Plan 


•  See  letter  from  Ceraldine  M.  Brindisi.  Corporate 
Secretary,  Amex,  to  Diana  Luka-Hopson,  Branch 
Chief,  Commis.sion.  dated  August  13. 1993. 
Amendment  No.  2  makes  technical,  non-substantive 
changes  and  clarifies  the  Exchange's  proposal. 

•  See  Securities  Exchange  Act  Release  No.  21013 
dune  1. 1984),  49  FR  23838  ()une  8,  1984).  See  infr^ 
note  8  for  a  discussion  of  periodic  reporting  under 

a  minor  rule  plan. 

'  See  Securities  Exchange  Act  Release  No.  21918 
(April  3.  1985),  SO  FR  14068  (April  9.  1989)  (File 
No.  4-260). 

•Pursuant  to  paragraph  (c)(1)  of  Rule  19d-l,an 
SRO  is  required  to  file  promptly  with  the 
Commission  notice  of  any  "ri.nal"  disciplinary 
action  taken  by  the  SRO.  Pursuant  to  paragraph 
(c)(2j  of  Rule  i9d-l.any  disciplinary  action  taken 
by  the  SRO  for  violation  of  an  SRO  rule  that  has 
been  designated  a  minor  rule  violation  pursuant  to 
the  plan  shall  not  be  considered  "final"  for 
purposes  of  section  19(d)(1)  of  the  Act  if  the 
sanction  imposed  consists  of  a  fine  not  exceeding 
$2,500  and  the  sanctioned  person  has  not  sought  an 
adjudication,  including  a  hearing,  or  otherwise 
exhausted  his  or  her  administrative  remedies.  By 
deeming  unadjudicated  minor  violations  as  not 
final,  the  Commission  permits  the  SRO  (o  report 
violations  on  a  periodic  (quarteriy),  as  opposed  to 
immediate,  basis. 

•  Although  the  Amex's  Board  of  Governors  makes 
the  initial  determination  of  whether  an  Exdianga 
rule  violation  is  "minor"  for  purposes  of  inclusion 
in  new  Rule  590,  this  determination  is  subject  to 
Commission  review  pursuant  to  sections  19  (b)(1) 
and  (d)(1)  of  the  Act  and  Rules  19b-4  and  19d- 
1(c)(2)  thereunder.  The  Conunission  notes  that  Rule 


permits  any  person  to  contest  the 
Exchange's  imposition  of  the  fine 
through  the  submission  of  a  written 
answer,  at  which  time  the  matter  will 
become  a  disciplinary  proceeding 
subject  to  Article  V.  section  1(b)  of  the 
Exchange's  Constitution,  and.  where 
applicable,  the  reporting  provisions  of 
paragraph  (c)(1)  of  Rule  19d-l  under  the 
Act. 

III.  Description  of  the  Proposal 

Currently,  under  part  1  of  Amex  Rule 
590.  the  Exchange's  Enforcement 
Department  is  authorized,  after  a  matter 
has  been  referred  to  it.  to  impose  Tines 
ranging  from  $500  to  $2,500  against 
individuals  and  h-om  $1,000  to  $5,000 
against  member  firms,  for  a  series  of 
substantive  minor  rule  violations  listed 
in  the  rule.io  The  member  or  member 
organization  may  plead  guilty  and  pay 
the  Hne  or  contest  the  charge  and 
request  a  hearing  before  an  Exchange 
Disciplinary  Panel. n 

The  Amex  proposes  several 
amendments  to  Rule  590.  First,  the 
Exchange  proposes  to  create  a  new 
Committee  composed  of  Floor  members, 
the  Minor  Floor  Violation  Disciplinary 
Committee  ("Disciplinary  Committee"), 
giving  it  the  authority  to  review  certain 
minor  floor  violations  and  to  fine  floor 
members  under  Rule  590.i2  Currently, 
the  Exchange's  Committee  on  Specialist 
and  Registered  Trader  Performance 
("Performance  Committee")  is  delegated 
authority  by  the  Board  of  Governors 
("Board")  to  review  specialist  and 
registered  trader  performance  and  to 
take  certain  actions  in  an  effort  to 
improve  inadequate  performance. 
Among  the  actions  it  can  take  are  the 
following:  Sending  admonitory  letters; 
prohibiting  specialist  units  hrom 
applying  for  allocations  for  specified 
periods  of  time;  recommending  to  the 
Allocations  Committee  that  securities  be 


590  fines  in  excess  of  S2,500  are  not  considered 
assessed  pursuant  to  the  Plan  and,  accordingly, 
must  be  reported  on  an  immediate  basis  to  the 
Commission  under  section  19(d)(1)  of  the  Act. 

■oPart  2  of  Rule  590  provides  for  a  fine  system 
for  floor  decorum  violations:  Part  3  authorizes  fines 
for  the  late  filing  of  reports  required  to  be  submitted 
to  the  Exchange. 

,     1  <  See  Amex  Constitution,  Article  V,  section  1(b) 
and  Amex  Rule  590  (c)  and  (d). 

f'The  Disciplinary  Committee  would  be 
composed  of  a  total  of  twenty-one  floor  members. 
When  this  Committee  convenes  to  review  minor 
floor  violations,  a  Chairman  would  be  selected  from 
a  roster  of  three  floor  Governors,  thre?  specialists 
would  be  selected  bt>m  a  roster  of  six  specialists, 
three  floor  brokers  would  be  selected  from  a  roster 
of  six  floor  brokers  and  three  traders  would  be 
selected  from  a  roster  of  six  traders.  Telephone 
conversation  between  Bruce  Ferguson.  Associate 
General  Counsel,  l^al  and  Regulatory  Policy 
Division.  Amex  and  Diana  Luka-Hopson.  Branch 
Chief,  Division  of  Market  Regulation,  Commission, 
on  Septcmtwr  28. 1993. 
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reallocated;  and  referring  the  matter  to 
the  Exchange's  Enforcement  De{>artment 
for  further  action. 

With  respect  to  certain  minor  floor 
violations  that  it  reviews,  the  Amex 
states  that  its  Performance  Committee 
does  not  have  an  adequate  way  to  deal 
effectively  with  the  problem  of  recurring 
violations.  According  to  the  Exchange, 
where  there  have  been  prior  violations, 
an  admonitory  letter  is  generally  viewed 
as  inadequate,  while  the  Performance 
Committee's  other  remedies  are  often 
seen  as  too  severe  to  impose  in  the  case 
of  minor  rule  violations.  The  Amex 
states  that  giving  fining  authority  to  this 
new  Disciplinary  Committee  will  allow 
the  Exchange  to  maintain  the  non- 
disciplinary  nature  of  the  Performance 
Committee. 

Under  the  proposal,  certain  minor 
floor  violations  would  be  added  to  part 
1  of  Rule  590,  with  the  Disciplinary 
Committee  being  authorized  to  impose  a 
fine  under  the  rule  with  respect  to 
speciHed  violations  >3  and  the 
Enforcement  Department  being 
authorized  to  impose  a  fine  under  the 
rule  for  other  specified  violations.'*  The 
Exchange's  current  due  process 
procedures  will  apply  to  both  the 
Disciplinary  Committee  and  the 
Enforcement  Department's  actions,  with 
the  member  or  member  organization 
being  able  to  plead  guilty  and  pay  the 
fine  or  contest  the  charge  and  request  a 
hearing  before  an  Exchange  Disciplinary 
Panel.  If  a  fine  imposed  by  the 
Disciplinary  Committee  is  contested,  the 
Disciplinary  Panel  would  be  composed 
of  three  members  of  the  Disciplinary 
Committee,  none  of  whom  would  have 
participated  in  the  initial  decision  to 
impose  the  fine.'*  Any  person  that 
contests  a  fine  imposed  imder  Rule  590 
would  be  required  to  pay  a  $100  fee  to 
contest  the  fine.  The  fee  would  be 
assessed  at  the  conclusion  of  any 
Disciplinary  hearing  if  the  person  is 
found  guilty  of  the  alleged  rule 
violation.  18 

The  Exchange  also  proposes  to  add 
ten  additional  violations  of  Exchange 
rules  to  Rule  590.  The  Enforcement 
Department  would  be  given  the 
additional  power  to  impose  fines  for: 


>>In  addition  to  imposing  fines.^e  Disciplinary 
Committee  will  also  have  the  authon^  to  send 
admonitory  letters  and  refer  matters  tSthe 
Enforcement  Department  for  further  action. 

14  The  proposed  list  of  minor  floor  violations  for 
which  the  Disciplinary  Committee  will  have  fining 
authority  is  set  forth  in  proposed  paragraph  (h)  of 
Rule  590.  The  current  list  of  rule  violations  for 
which  the  Enforcement  Department  has  fining 
authority  under  paragraph  (g),  Rule  590,  Is  also 
being  expanded  with  the  addition  of  three  new 
violations. 

<9  See  proposed  Amex  Rule  590,  Commentary  .04. 

••See  proposed  Amex  Rule  590,  Commentary  .03. 


(1)  Violation  of  principal/agent 
prohibition: 

(2)  failure  to  follow  proper  procedure 
when  establishing  a  long  term 
investment  account;  and 

(3)  failure  to  properly  mark  or  identify 
and  represent  upstairs  orders.  The 
Disciplinary  Committee  would  be  given 
the  power  to  impose  fines  for: 

(1)  Failure  to  comply  with  the 
Commission's  firm  quote  rule  and 
honoring  10-up  market  for  customer 
option  orders; 

(2)  Failure  to  quote  option  markets 
within  the  maximum  quote  spread 
differentials: 

(3)  Failure  to  comply  with  option 
solicitation  procedures; 

(4)  Violation  of  off-floor  trading 
prohibition; 

(5)  Failure  to  comply  with  Exchange's 
Auto-Ex  policy  relating  to  signing  on 
and  off  the  Auto-Ex  system; 

(6)  Failure  to  properly  mark  or 
ic*enti{y  and  represent  floor  orders  as 
required  under  Exchange  rules;  and 

(7)  Violation  of  the  Exchange's 
delayed  opening  policy. 

The  Amex  believes  (h&t  the  Rule  590 
fine  system  has  worked  well  in  practice, 
providing  for  convenient  and  quick 
resolution  of  minor  rule  violations.  The 
Amex  believes  that  allowing  the  newly 
established  Minor  Floor  Violation 
Disciplinary  Committee  to  impose  fines 
under  Rule  590  will  provide  it  with  a 
very  meaningful  deterrent  to  deal  more 
efficiently  with  these  minor  floor 
violations.  The  Exchange  states  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act  in  general  and 
furthers  the  objectives  of  section  6(b)(6) 
in  particular  in  that  it  is  intended  to 
assure  that  Exchange  members  and 
member  firms  are  appropriately 
disciplined  for  rule  violations. 

IV.  Commission  Findings 

In  adopting  Rule  19d-l,  the 
Commission  noted  that  the  Rule  was  an 
attempt  to  balance  the  informational 
needs  of  the  Commission  against  the 
reporting  burdens  of  the  SROs.i'  In 
promulgating  paragraph  (c)  of  the  Rule, 
the  Commission  was  attempting  further 
to  reduce  those  reporting  burdens  by 
permitting,  where  immediate  reporting 
was  imnecessary,  quarterly  reporting  of 
minor  rule  violations.  The  Rule  is 
intended  to  be  limited  to  rules  which 
relate  to  areas  that  can  be  adjudicated 
quickly  and  objectively. 

The  Commission  believes  that  the 
Amex  proposal  to  add  the  rules  subject 
to  this  proposal  to  the  Plan  meet  this 
criteria  and  should  be  added  to  Rule 


590.  In  particular,  the  Commission 
believes  that  the  Amex  rules  proposed 
to  be  included  in  Rule  590  are  easily 
determined  and  amenable  to  quick, 
objective  determinations  of  compliance. 
Efficient  and  equitable  enforcement  of 
violations  of  these  Amex  rules  should 
not  entail  the  complicated  factual  and 
interpretative  inquires  associated  with 
more  sophisticated  Exchange 
disciplinary  actions.  The  Commission 
also  believes  that  the  Amex  proposal  to 
create  a  new  Disciplinary  Committee  to 
review  specified  minor  rule  violations 
should  help  to  make  its  disciplinary 
system  more  efficient  in  prosecuting 
violations  of  those  rules. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  sections  6(b)  (1),  (6)  and 
(7),  6(d)(1)  and  19(d).ia  The  Amex 
proposal  is  consistent  with  section 
6(b)(6)  requirement  that  the  rules  of  an 
exchange  provide  that  its  members  and 
p>ersons  associated  with  its  members 
shall  be  appropriately  disciplined  for 
violations  of  the  rules  of  the  exchange. 
In  this  regard,  the  proposal  provides  an 
efficient  procedure  for  appropriate 
disciplining  of  members  in  those 
instances  when  a  rule  violation  is  either 
technical  and  objective  or  minor  in 
nature.  Moreover,  because  the  Plan 
provides  procedural  rights  to  the  person 
fined  and  permits  a  disciplined  person 
to  request  a  full  hearing  on  the  matter, 
the  proposal  provides  a  fair  procedure 
for  the  disciplining  of  members  and 
persons  associated  with  members  which 
is  consistent  with  the  requirements  of 
sections  6(b)(7)  end  6(d)(1)  of  the  Act. 

The  Commission  also  believes  that  the 
proposal  provides  an  alternate  means  by 
which  to  deter  violations  of  Amex  rules 
included  in  the  Plan,  thus  furthering  the 
purposes  of  section  6(b)(1)  of  the  Act. 
An  exchange's  ability  to  enforce 
effectively  compliance  by  its  members 
and  member  organizations  with 
Commission  and  exchange  rules  is 
central  to  its  self-regulatory  functions. 
Inclusion  of  a  rule  in  an  exchange's 
minor  rule  violation  plan  should  not  be 
interpreted  to  mean  it  is  an  unimportant 
rule.  On  the  contrary,  the  Commission 
recognizes  that  inclusion  of  rules  under 
a  minor  rule  violation  plan  not  only 
may  reduce  reporting  burdens  of  an 
SRO  but  also  may  make  its  disciplinary 
system  more  efficient  in  prosecuting 
violations  of  these  rules.  The 
Conunission  believes  that  adding  the 


1' See  Securities  Exchange  Act  Release  No.  13726 
(July  8. 1977).  42  FR  36411  (July  14. 1977). 


1*  15  U.SC  78flb)  (1),  (6) and  (7).  78f(dKl)  and 
78s(d)  (1988). 
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rules  subject  to  this  proposal  to  Rule 
590  will  enhance,  rather  than  reduce, 
the  Amex't  enforcement  capabilities 
regarding  these  rules  in  cases  where 
initiation  of  a  full  disciplinary 
proceeding  may  be  more  costly  and  time 
consuming  in  view  of  the  minor  nature 
of  the  particular  violation.  In  this 
regard,  the  Commission  notes  that  the 
Amex  retains  the  discretion  to  bring  a 
full  disciplinary  proceeding  for 
violations  of  the  rules  listed  in  Rule  590 
and  the  Commission  expects  the  Amex 
to  do  so  when  appropriate  for  the 
particular  violations(s)  involved,  as  for 
repeat  or  habitual  offenders. 

Finally,  the  Commission  notes  that 
the  Amex  proposes  to  establish  a  forum 
fee.  The  Commission  believes  it  is 
reasonable  to  shift  a  portion  of  the  costs 
associated  with  appeal  proceedings  to 
those  members  seeking  review  of  a  fine. 
The  Commission  believes  that  the 
imposition  of  the  fee  is  reasonable 
because  it  is  charged  only  on  members 
who  unsuccessfully  appeal  a  fine  and 
the  fee  serves  as  a  vehicle  for  the 
Exchange  to  recoup  a  portion  of  its  costs 
in  processing  appeals  of  minor 
disciplinary  matters.  Moreover,  because 
the  fee  is  relatively  low,  the 
Commission  does  not  believe  that  the 
fee  should  deter  members  from 
appealing  fines  imposed  pursuant  to  the 
Plan.  The  Commission,  therefore, 
believes  that  the  proposal  appropriately 
balances  the  Exchange's's  interest  in  the 
efficient  administration  of  its  review 
proceedings  with  a  member's  interest  in 
the  fair  and  equitable  resolution  of  a 
fine  on  appeal. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.>»  that  the 
proposed  rule  change  (SR-Amex-92- 
11)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.20 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  93-24514  Filed  10-5-93;  8:45  am] 


[RetoSM  Na  34-32968;  File  No.  SR-NASD- 
93-15] 

Self-Regulatory  Organizations; 
National  Association  of  Securitias 
Dealers,  Inc.;  Order  Approving  And 
Notice  of  Filing  and  Order  Granting 
Acceleratad  Approval  to  Amendment 
No.  1  to  Proposed  Rule  Cttange 
Relating  to  Listing  Standards  for 
Hybrid  Securities 

September  29. 1993. 

Chi  March  23, 1993,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  submitted 
to  the  Seciuities  and  Exchange 
Commission  ("Commission"  or  "SEC"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") »  and  Rule  19b-4  thereunder.^  a 

ftroposed  rule  change  to  adopt  specific 
isting  standards  to  accommodate 
hybrid  secimties  products  that  are  not 
otherwise  covered  under  existing  NASD 
listing  criteria. 

The  proposed  rule  change  appeared  in 
the  Federal  Register  on  June  4, 1993.3 
No  comments  were  received  on  the 
proposed  rule  change.  The  NASD 
amended  the  prop<Mal  on  September  24. 
1993.«  This  order  approves  the  proposal 
as  amended. 

During  the  past  several  years,  the 
NASD  and  the  national  securities 
exchanges  have  developed  separate 
listing  standards  to  accommodate 
innovative  securities  wrhich  ara  not 
readily  categorized  under  traditional 
listing  guidelines.'  These  securities 


BILUNO  COOC  WIO-OI-M 


••IS  U.S.C  7a*(bX2)  (198S). 
"ir  CPR  200.30-3(a)(12)(199l). 


1 1S  U.S.C  78*(bKl)  (1962). 

>  17  CFR  24ai9b-4  (1993). 

>  See  Securitie*  Exchange  Act  Release  No.  32378 
(May  27. 1993).  58  FR  31770. 

«The  NASD  on  September  24. 1993  filed 
Amendment  No.  1  with  the  Commiuion  to  clarify 
the  application  of  the  ^4on-Quantitative  Designation 
Criteria  for  NASDAQ/NMS  securities  in  connection 
with  the  proposed  hytxid  listing  standards.  In 
particular,  this  amendment  provides  that  an  issuer 
of  a  hybrid  securities  product  must  be  listed  on 
NASDAQ/NMS  or  the  NYSE  or  be  an  affiliate  of  a 
company  luted  on  the  NASDAQ/NMS  or  NYSE.  In 
addition.  Amendment  No.  1  also  provides  the 
NASD  with  flexibility  concerning  the  application  of 
its  corporate  governance  provisions  to  hybrid 
securities  that  are  issued  by  sovereign  entities.  See 
letter  from  Thomas  R.  Gira,  Senior  Attorney.  NASD, 
to  Richard  Zadc  Branch  Chief.  Branch  of  Captions 
Regulation.  Division  of  Market  Regulation.  SEC. 
dated  September  24. 1993  CAmendment  No.  1"). 

s  See  Securities  Exchange  Act  Release  Nos.  27753 
(March  1. 1990).  55  FR  8624  (March  8.  1990)  (order 
approving  File  No.  SR-Amex-8»-29):  28217  (July 
IB.  1990).  55  FR  30056  (order  approving  File  No. 
SR-NYSE-90-30);  29229  (May  23.  1991).  56  FR 
24852  (order  approving  File  No.  SR-NYSE-91-05); 
28528  (October  11.  1990).  55  FR  42114  (order 
approving  File  No.  SR-CSE-9D-11):  28662 
(November  30. 1990).  55  FR  50428  (order  approving 
File  No.  SR-CBOE-90-29;  30087  (December  17, 
1991).  56  FR  66465  (order  approving  File  No.  SR- 
PSE-91-48):  30294  (January  27,  1992),  57  FR  4224 
(order  approving  File  No.  SR-BSE-91-07:  and 


include:  Common  stock  warrants, 
foreign  currency  warrants,  index 
warrants,  and  special  purpose  securities 
not  readily  categorized  as  equity  or  debt. 
For  example,  in  |ime  1992,  the 
Commission  approved  amendments  to 
the  NASD's  rules  to  accommodate  the 
listing  and  trading  of  index  warrants 
through  the  NASD  Automated 
Quotation  ("NASDAQ")  system." 

Under  the  proposal,  the  NASD  will 
designate  as  a  NASDAQ/National 
Market  Systpm  ("NMS")  security  any 
security  not  otherwise  covered  by  the 
existing  listing  criteria,  provided  the 
issue  of  the  hybrid  security  and  the 
security  offering  meet  certain 
requirements.'  The  new  criteria  will 
apply  to  major  issuers  having  assets  of 
$100  million  and  stockholders'  equity  of 
at  least  $10  million.  Additionally, 
issuers  will  be  required  to  have  had  pre- 
tax income  of  at  least  $750,0(X)  and  net 
income  of  at  least  $400,000  in  the  most 
recently  completed  fiscal  year  or  in  two 
of  the  last  three  most  recently 
completed  fiscal  years.'  Issuers  not 
meeting  the  earnings  criteria  will  be 
required  to  have  assets  in  excess  of  $2(X) 
million  and  stockholders'  equity  of  $10 
million  or,  alternatively,  assets  in  excess 
of  $100  million  and  stockholders'  equity 
of  $20  million. 

The  NASD  proposal  would  also 
require  a  minimum  public  distribution 
of  1,000,(X)0  trading  units  with  a 
minimum  of  400  holders.  When  trading 
is  expected  to  occur  in  larger  than 
average  trading  units  (i.e.,  $1,000 
principal  amount),  a  minimum  of  100 
holders  will  be  sufficient.  The  aggregate 
market  value  of  issues  listed  under  this 
proi>osaI  must  be  at  least  $4  million.9 
Moreover,  an  issuer  of  hybrid  securities 
product  must  be  a  company  in  good 
standing  with  the  NASD  or  the  NYSE.'o 


30466  (March  11, 1992),  S7  FR  9301  (order 
approving  File  No.  SR-Phlx-92-01). 

*See  Securities  Exchange  Act  Release  No.  30773 
(June  3,  1992),  57  FR  24835. 

'  Specifically,  the  proposed  rule  change  adds 
paragraph  (d)  to  Section  2  of  Part  ni  of  Schedule 
D  to  the  NASD's  By-I.aw8  regarding  listing 
standards  for  hybrid  securities  products. 

"See  Paragraph  (a)(1)  of  Section  2  of  Pari  HI  of 
Schedule  D  to  the  NASD's  By-Laws. 

'The  proposal  also  provides  thai  the  aggregate 
market  value  or  principal  amount  of  a  hybrid 
security  must  be  at  least  SI  million  in  order  for  the 
security  to  remain  eligible  for  designation  as  a 
NASDAQ/NMS  security.  This  maintenance 
requirement  is  intended  to  help  ensure  that  there 
is  sufficient  public  float  in  a  hybrid  security  to 
support  trading  in  the  security. 

loFor  example,  if  the  issuer  is  listed  on 
N.^SDAQ/NMS.  the  issuer  must  be  a  company  in 
good  standing  with  the  NASD,  meaning  it  must  be 
in  compliance  with  Sections  4  and  S  of  Part  m  of 
Schedule  D  of  the  Association's  By-l,aws.  Similarly, 
if  the  issuer  is  listed  on  the  New  York  Stock 
Exchange,  Inc.  ("NYSE*'),  the  issuer  must  be  in 
good  standing  Mith  the  NYSE  (i.e..  Sections  102  and 
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Under  the  proposal  as  amended,  the 
issuer  of  a  hybrid  security  designated 
pursuant  to  Section  2(d)  of  Part  III  of 
Schedule  D  to  the  By-Laws  must  be 
listed  on  NASDAQ/NMS  or  the  NYSE  or 
be  an  affiliate  of  a  company  listed  on  the 
NASDAQ/NMS  or  the  NYSE." 

Prior  to  the  commencement  of  trading 
any  of  these  hybrid  securities,  the  NASD 
will  evaluate  the  nature  and  complexity 
of  the  issue  and,  when  appropriate, 
distribute  a  circular  to  the  membership. 
This  circular  will  provide  guidance  with 
regard  to  member  firm  compliance 
.  responsibilities  when  handling 
transactions  in  such  securities.*'  In 
determining  whether  such  a 
membership  circular  is  necessary,  the 
NASD  will  consider  such  characteristics 
of  the  issue  as  unit  size  and  term;  cash- 
settlement,  exercise  or  call  provisions; 
characteristics  that  may  effect  payment 
of  dividends  and/or  appreciation 
potential:  whether  the  securities  are 
primarily  of  retail  or  institutional 
interest;  and  such  other  features  of  the 
issue  that  might  entail  special  risks  not 
normally  associated  with  securities 
currently  trading  over  the  NASDAQ 
system.  In  addition,  the  NASD  proposal 
also  amends  the  Policy  of  the  NASD's 
Board  of  Governors  issued  under  Article 
III  of  the  NASD's  Rules  of  Fair  Practice 
to  highlight  members'  obligations  to 
deal  fairly  with  their  customers  when 
making  recommendations  or  accepting 


802  of  the  r4YSrt  Usted  Company  Manual).  In 
addition,  if  the  issuer  is  an  affiliate  of  a  company 
listed  on  NASDAQ/NMS  or  the  NYSE,  the  afHIiated 
company  must  be  in  good  standing  with  the  NASD 
or  lite  NYSE.  See  Amendment  Na  1  supra  note  4. 

<iTbe  NASD  intends  that  issuers  of  hybrid 
securities  be  in  full  compliance  with  any  corporate 
governance  or  responsibility  requirements  imposed 
by  virtue  of  being  designated  a  NASDAQ/NMS 
security  or  listed  on  the  NYSE.  Accordingly,  the 
NASD  amended  its  original  proposal  to  provide  that 
issuers  of  hybrid  securities  designated  pursuant  to 
Section  2(d)  of  Pari  m  of  Schedule  D  to  the  By-Laws 
must  be  listed  on  NASDAQ/NMS  or  the  NYSE  or 
be  an  afTiliate  of  a  company  listed  on  NASDAQ/ 
NMS  or  the  NYSE.  In  addition,  the  NASD  also 
proposed  thai  Section  5  of  Part  m  of  Schedule  D 
to  the  By-Laws  (noi>-quantitative  designation 
criteria  for  listing  NMS  securities)  be  applied  to 
sovereign  issuers  of  hybrid  securities  on  a  case-by 
case  basis  (the  amendment  provides  the  NASD  with 
the  flexibility  to  determine,  in  consultation  with  the 
SEC,  which  corporate  responsibility  provisions 
should  apply  to  the  issuer).  Section  S  provides  that 
NASDAQ/NMS  issuers  must,  among  other  things, 
distribute  annual  reports  to  shareholders,  establish 
an  audit  committee  (a  majority  of  which  shall  be 
independent  directors),  hold  annual  shareholder 
meetings,  and  maintain  at  least  two  independent 
directors  on  its  Board  of  Directors.  See  Amendment 
No.  1  supra  note  4. 

"The  circular,  if  warranted,  may  address  such 
matters  as  appropriate  customer  suitability 
standards  or  whether  trading  in  the  product  is 
limited  to  options  approved  accounts  in  addition  to 
hi^ighting  any  special  risks  of  the  product. 


orders  concerning  new  financial 
products.*  3 

The  proposed  hybrid  listing  standard 
guidelines  are  not  intended  to 
accommodate  the  listing  of  securities 
that  raise  significant  new  regulatory 
issues  and,  therefore,  would  require  a 
separate  rule  filing  submitted  pursuant 
to  section  19(b)  of  the  Act  and  Rule 
19b-4  thereunder.*^  Consistent  with 
this  approach  for  listing  hybrid 
securities  products,  the  NASD 
represents  that  it  will  consult  with  the 
Commission  on  a  case-by-case  basis 
concerning  the  appropriateness  of 
designating  a  security  as  a  NASDAQ/ 
NMS  security  pursuant  to  proposed 

Paragraph  (d)  of  Section  2.  The  NASD 
elieves  that  the  proposed  amendments 
to  the  listing  standaids  v«rill  provide 
increased  flexibility  for  issuers 
proposing  to  list  iniK>vative  hybrid 
securities  products  that  often  possess 
attributes  or  features  of  more  than  one 
category  of  currently  listed  securities. 

The  Commission  finds  that  the 
NASD's  proposal  to  provide  listing 
standards  for  new  and  innovative  types 
of  hybrid  securities  that  caimot  be 
categorized  under  the  Association's 
existing  listing  standards  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder, 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  15A(b)(6).i9 
Specifically,  the  Commission  believes 
that  the  proposal  is  consistent  with  the 
section  15A(b)(6)  requirement  that  the 
rules  of  a  registered  securities 
association  be  designed  to  promote  just 
and  equitable  principles  of  trade  and 
not  to  permit  unfair  discrimination 


*'  In  particular,  the  Board  emphasizes  the 
heightened  obligations  of  members  for  fair  dealing 
with  customers  when  making  recommendatioiu  or 
accepting  orders  for  new  financial  products.  As  new 
products  are  introduced  from  time  to  time,  it  is 
Important  that  members  make  every  effort  to 
familiarize  themselves  when  each  customer's 
financial  situation,  trading  experience,  and  ability 
to  meet  the  risks  involved  with  such  products  and 
to  make  every  effort  to  make  customers  aware  of  the 
pertinent  information  regarding  the  products. 
Members  are  obligated  to  comply  with  specific 
guidelines,  set  forth  by  the  NASD,  for  qualifying 
accounts  to  trade  these  products  and  for  supervising 
the  accounts  thereafter. 

<<  The  Commission  notes  that  securities  that  have 
raised  signiRcant  new  regulatory  issues  have 
werranted  a  rule  filing.  See  e.g..  Debt  Exchangeable 
for  Common  Stock  ("DECS")  (see  Sectirtties 
Exchange  Act  Release  Na  32950  (September  23, 
1993)  (approval  of  file  no  SR-NYSE-aj-32)): 
Telecommunications  Portfolio  Market  Index  Target 
Term  Securities  ("MITTS")  jsee  Securities 
Exchange  Act  Release  No.  32S40  (September  2, 
1993),  S8  FH  4785):  Equity  Unked  Notes  ("ELNs") 
(see  Securities  Exchange  Act  Release  Na  32343 
(August  23, 1993),  58  PR  45140):  and  Standard  * 
Poor's  Depositary  Receipts  ("SPDRs")  |se« 
Securities  Exchange  Act  Release  No.  31591 
(December  11. 1992).  57  FR  60253). 

"15  U.S.C  78o-3(bK6)  (1982). 


between  customers,  issuers,  brokers,  or 
dealers. 

Over  the  past  several  years,  the 
Commission  has  approved  similar 
hybrid  listing  standards  for  the  national 
securities  exchanges  to  accommodate 
new  products.**  "The  Commission 
believes  that  the  NASD's  proposal  to 
establish  listing  criteria  for  new  hybrid 
products  addrMses  the  special  concerns 
raised  by  these  new  investment 

{>rt>duct8.  The  proposed  quantitative 
isting  standards  should  ensure  that 
only  substantial  companies  capable  of 
meeting  their  financial  obligations  are 
eligible  to  have  their  new  products 
hsted  on  the  Elxchange.*'  This  is  an 
important  consideration  in  light  of  the 
contingent  financial  obhgations  which 
mav  be  created  by  these  instruments, 
and  should  serve  to  protect  investors  by 
ensuring  that  the  companies  listing  their 
new  pnxlucts  have  sufficient  financial 
means  to  meet  their  settlement 
obligations.  In  addition,  issuers  are  not 
permitted  to  forego  their  corporate 
governance  responsibilities  merely 
because  the  securities  being  issued  are 
not  traditional  equity  or  debt.'* 

The  Commission  also  finds  that  the 
dissemination  of  a  membership  circular 
(with  advance  notice  and  review  by  the 
Commission)  as  determined  by  the 
NASD  on  a  case-by-case  basis  for  hybrid 
securities  will  address  additional  sales 
practice  concerns  raised  by  such  new 
products.**  These  novel  prodiicts,  by 
combining  features  of  debt,  equity,  and 
securities  derivative  products,  may  be 
more  risky  and  complex  than  straight 
stock,  bond,  or  equity  products.  The 
Commission  believes,  therefore,  that  the 
portion  of  the  proposed  rule  change 
requiring  the  Exchange  to  evaluate  the 
nature  and  complexity  of  each  issue  in 
order  to  determine  whether  to  distribute 
a  membership  circular  indicating 
member  firm  compliance 
responsibilities,  prior  to  trading 
securities  admitted  to  Usting  under 


1*  See  supra  note  5. 

<' See  supra  notes  7  and  8  and  aooompanying 
text. 

'•Specifically,  the  issuer  of  a  hyl>rid  security  on 
NASDAQ/NMS  must  be  either  listed  oo  NASDAQ/ 
NMS  or  the  NYSE  in  order  to  ensure  full 
compliance  with  the  corporate  governance 
standards  of  the  NASD  under  Section  S  of  Part  ID 
of  Schedule  D.  In  additioti.  the  NASD,  In 
consultation  with  the  SEC  will  have  limited 
discretion  to  forego  corporate  governance 
provisions  in  connection  with  hybrid  securities 
issued  by  sovereign  issuers.  See  Amendment  Na  1 
supra  note  4. 

'•The  Commission  expects,  ana  the  NASD  has 
agreed,  to  provide  a  draft  of  the  membership 
circular  for  the  Commission's  review  prior  to  its 
dissemination  to  members.  Telephone  conversation 
between  Thomas  R.  Gira,  Senior  Attorney.  NASD, 
and  Jeffrey  P.  Bums,  Attorney.  Branch  o/ Options 
Regulation.  Division  of  Market  Regulation.  SEC,  on 
September  29. 1993. 
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section  2(d)  of  Part  III  of  Schedule  D  to 
the  NASD's  By-Laws,  will  provide  the 
NASD  with  the  ability  to  address  any 
potential  sales  practice  problems  and 
questions  that  may  arise  in  connection 
with  these  new  issues.  Moreover,  the 
Commission  believes  that  the 
distribution  of  this  circular  should  help 
to  ensure  that  only  customers  with  an 
understanding  of  the  specific  risks 
attendant  to  the  trading  of  particular 
hybrid  securities  products  trade  these 
products. 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  section  15A(b)(6)  of 
the  Act  because  it  relates  only  to  those 
securities  which  are  similar  to  products 
currently  listed  for  trading  by  the 
Association.  If  a  new  product  raises 
novel  or  significant  regulatory  issues, 
the  NASD  must  then  file  a  proposed 
rule  change  so  that  the  Commission 
would  have  an  opportunity  to  review 
the  regulatory  structure  for  the  product. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register  because  as 
discussed  above,  the  NASD's  proposal  is 
similar  to  prior  national  securities 
exchange  proposals  approved  by  the 
Commission  to  provide  listing  criteria 
for  hybrid  securities. ><>  The  Commission 
did  not  receive  any  comments  on  this  as 
well  as  any  other  hybrid  listing  standard 
proposals.  Moreover,  the  amendment 
ensures  that  issuers  of  hybrid  securities 
meet  appropriate  corporate  governance 
standards.  Accordingly,  the  Commission 
believes  it  is  in  the  public  interest  to 
approve  Amendment  No.  1  on  an 
accelerated  basis. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-NASD-«3- 
15)  is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFu-Iand. 

Deputy  Secretary. 

(FR  Doc  93-24486  Filed  lO-S-93;  8:45  ami 
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[Rale—  No.  34-^2994;  FH«  No.  SR-NYSE- 
92-371 

Self-R«gulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  ttie  New 
York  Stock  Exchange.  Inc.  Relating  to 
Amendment  to  Rule  13  (Definitions  of 
Orders)  to  Permit  Entry  of  a  "Umi^at- 
the-Ctose  Order" 

September  30, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  23, 1992. 
as  subsequently  amended  on  September 
8. 1993.1  and  on  September  29, 1993.2 
the  New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


"See  supra  note  S. 

»'  15  U.S.C  788(b)(2)  (19821 

"  17  QFR  200.30-3(aHl2)  (1993). 


<  See  letter  from  Jame*  E.  Buck,  Senior  Vice 
President  and  Secretary.  h4YSE.  to  Diana  Luka- 
Hopson.  Commiuion.  dated  September  3.  1993. 
Amendment  No.  1  modifies  these  proposed 
procedure*  to  conform  the  proposal  with 
amendntents  to  the  auxiliary  closing  procedure* 
which  the  Commission  recently  approved  as  part  of 
an  on-going  pilot  program  for  expiration  days.  See 
Securities  Exchange  Act  Release  No.  32868. 
(September  10, 1993)  ("September  1993  Approval 
Order").  For  a  more  complete  description  of  the 
auxiliary  closing  procedures  as  amended  on 
September  10. 1993.  see  notes  2  and  4  infra. 

>S«e  letter  from  Donald  Siemer.  NYSE.  To  Diana 
Luka-Hopson.  Commission,  dated  September  29. 
1993.  Amendment  No.  2  modiFies  the  proposed 
pnx«dures  to  conform  the  proposal  with  the  recent 
extension  of  the  NYSE's  auxiliary  closing 
procedures  for  "expiration  Fridays"  to  "QIX 
expiration  days."  "Expiration  Friday"  refers  to  the 
trading  day.  usually  the  third  Friday  of  the  month, 
when  some  stock  index  futures,  stock  index  options 
and  options  on  stock  index  futures  expire  or  settle 
concurrently.  "QIX"  expiration  days  are  days  on 
which  end-ofKalendar  quarter  index  options  expire. 
Amendment  No.  2  provides  that  the  term 
"expiration  days"  as  used  herein  refers  to 
expiration  Fridays  and  QIX  expiration  days 
cumulatively.  The  auxiliary  closing  procedures  for 
monthly  expiration  Fridays  have  been  in  place  on 
a  pilot  basis  since  November.  1988.  The  pilot 
procedures  have  been  extended  each  year  since 
then.  See  Securities  Exchange  Act  Release  No. 
26293  (November  17.  1988).  53  FR  47599;  No. 
26408  (December  29.  1988).  54  FR  343  (approving 
File  No.  SR-NYSE-ea-37);  No.  27448  (November 
16.  1989).  54  FR  48343  (approving  File  No.  SR- 
NYSE-e9-38);  No.  28564  (October  22,  1990).  55  FR 
43427  (approving  File  No.  SR-NYSE-90-49);  No. 
29871  (October  28, 1991).  56  FR  30004  (approving 
File  No.  SR-NYSE-91-31):  Securities  Exchange  Act 
Release  No.  31366  (October  20.  1992).  57  FR  52814 
(order  approving  File  No.  SR-NYSE-92-30):  and 
September  1993  Approval  Order,  Id  On  March  30. 
1993.  the  Commission  approved  an  NYSE  proposal 
to  extend,  on  a  pilot  basis,  the  auxiliary  closing 
procedures  to  QIX  expiration  days.  See  Securities 
Exchange  Act  Release  No.  32066  (March  30. 1993), 
58  FR  17630  (April  5, 1993). 


1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
amend  Exchange  Rule  13  to  provide  that 
"limit-at-the-close"  ("LOC")  orders  may 
be  entered  to  offset  published 
imbalances  of  "market-at-the-close" 
("MOC")  orders  pursuant  to  such 
procedures  as  the  Exchange  may 
establish  from  time  to  time.  The 
proposed  rule  change  would  be 
implemented  on  a  15  month  pilot 
basis.)  It  would  permit  LOC  orders  to  be 
entered  in  the  so-called  expiration 
Friday  pilot  stocks  plus  any  additional 
-QIX  pilot  stocks  (cumulatively,  "LOC 
pilot  stocks")  on  any  day  that  an  MOC 
imbalance  of  50.000  shares  or  more  is 
published  by  the  Exchange.*  The 
Exchange  intends  to  initiate  the  pilot 
using  five  of  the  LOC  pilot  stocks, 
which  will  be  chosen  on  a  basis  of 
marieet  activity  and  trading  interest  that 
suggests  that  LOC  orders  would  be  a 
useful  investment  vehicle.  Under  the 
proposal.  LOC  orders  on  expiration  days 
would  be  irrevocable  except  in  cases  of 
legitimate  error.'  As  the  Exchange  gains 
experience  with  the  use  of  LOC  orders, 
the  pilot  will  be  expended  to  other  LOC 
pilot  stocks. 


>See  letter  from  Donald  Siemer.  Director.  Rule 
Development,  Market  Surveillance.  NYSE,  to  Diarva 
Luka-Hopson.  Branch  Chief.  Market  Regulation, 
Commission,  dated  August  25, 1993. 

*  Pursuant  to  the  NYSE's  MOC  procedures,  the 
NYSE  publishes  MOC  order  imbalances  of  50.000 
shares  or  more:  (1)  In  the  so-called  expiration 
Friday  "pilot  stocks"  on  expiration  Fridays:  (2)  in 
the  "end-of-calendar  quarter  pilot  stocks"  on  QIX 
expiration  days;  and  (3)  on  all  other  trading  days, 
in  the  expiration  Friday  pilot  stocks,  in  any  other 
stock  being  added  to  or  replaced  in  a  major  index, 
and  in  any  other  stock  when  notified  by  a  specialist 
that  such  an  MOC  imbalance  exists  and  the 
dissemination  is  approved  by  a  Floor  OfTicial.  The 
expiration  Friday  pilot  stocks  are  the  50  most 
highly  capitalized  Standard  k  Poor's  ("SftP  ")  500 
stocks  and  any  component  stocks  of  the  Major 
Market  Index  that  are  not  included  in  this  group  of 
SO.  The  end-of-calendar  quarter  pilot  stocks  are  the 
nfty  highest  weighted  S&P  500  stocks,  any 
component  stocks  of  the  Major  Market  Index  not 
included  in  this  group,  and  the  ten  highest 
weighted  stocks  of  the  SAP  MidCap  400  Index. 
,  On  expiration  days,  MOC  order  imbalance*  of 
50,000  shares  or  more  in  the  appropriate  pilot 
stocks  are  published  as  soon  as  practicable  after 
3:40  p.m.,  and  MOC  orders  may  not  be  cancelled 
afier  3:40  except  in  cases  of  legitimate  error.  See 
September  1993  Approval  Order,  supra  note  1.  On 
non-expiration  days.  MOC  order  imbalances  of 
50.000  are  published  as  soon  as  practicable  after 
3:45  p.m.  and  there  are  no  restrictions  on  the 
cancellation  of  MOC  orders.  See  Securities 
Exchange  Act  Release  No.  31291  (October  6,  l»92) 
57  FR  47149  'order  approving  File  No.  SR-NYSE- 
92-12). 

s  See  supra  note  2. 
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n.  Self-RegaUtory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Qiange 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1. Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  Exchange  Rule  13  to 
provide  that  LOC  orders  may  be  entered 
to  off^set  published  imbalances  of  MCX: 
orders  pursuant  to  such  procedures 
regarding  time  of  order  entry  and  order 
cancellation  as  the  Exchange  may 
establish  from  time  to  time.  The 
Exchange  is  proposing  at  the  outset  of 
the  pilot  to  establish  a  3:55  p.m.  cut-off 
time  for  the  entry  of  LOC  orders,  and  to 
prohibit  cancellations  of  LOC  orders, 
except  to  correct  a  legitimate  error,  after 
3:40  p.m.  on  expiration  days.  For  all 
other  trading  days,  cancellations  of  LOC 
orders  (except  to  correct  errors)  would 
be  prohibited  after  3:55  p.m.  As 
proposed,  LOC  orders  would  be  orders 
entered  for  execution  at  the  closing 
price,  on  the  Exchange,  of  the  stock 
named  pursuant  to  such  procedures  as 
the  Exchange  may  from  time  to  time 
establish. 

The  Exchange  proposes  to  implement 
the  proposed  rule  change  on  a  pilot 
basis  for  the  LOC  pilot  stocks.  The  pilot 
will  be  initiated  with  five  of  these  stocks 
to  be  selected  based  on  a  level  of  market 
activity  and  trading  interest  that 
suggests  that  LOC  orders  would  be  a 
useful  investment  vehicle.  As  the 
Exchange  gains  experience  with  the  use 
of  LOC  orders,  the  pilot  will  be 
expanded  to  other  LOC  pilot  stocks.  The 
Exchange  will  modify  its  automated 
order  routing  system  to  accept  the  new 
LOC  order  type  before  initiating  the 
pilot.  The  Exchange  will  notify  the 
Commission  when  the  pilot  begins. 

The  procedures  would  provide  that 
LOC  orders  in  the  stocks  included  in  the 
pilot  could  be  entered  only  to  offset  an 
imbalance  of  MOC  orders  as  published 
on  any  trading  day.  The  current 
imbalance  publication  procedures  for 
MOC  orders  require  that  any  MOC  order 


imbalance  of  50,000  shares  or  more  in 
one  of  the  expiration  Friday  pilot  stocks, 
or  in  the  end-of-calendar  quarter  pilot 
stocks  on  QDC  expiration  days,  will  be 
published  on  the  tapw  as  soon  as 
practicable  after  3:40  p.m.  and  as  soon 
as  practicable  after  3:45  p.m.  for  all 
other  trading  days.  LOC  orders  would  be 
irrevocable  once  entered  on  expiration 
days  (except  in  cases  of  legitimate 
error). 

LOC  orders  would  be  prioritized 
relative  to  other  LOC  orders  by  time  of 
entry,  but  would  go  behind  all  other 
orders  on  the  specialist's  book  at  that 
price.  LOC  orders  at  the  closing  price 
would  not  be  guaranteed  an  execution. 
They  would  be  executed  after 
conventional  Umlt  orders  at  that  price 
and  then  executed  according  to  time 
priority  based  on  time  of  entry  for  all 
LOC  orders  at  that  price.  LOC  orders  at 
a  price  that  is  better  than  the  closing 
price  would  be  guaranteed  an  execution 
(as  are  conventional  limit  orders  at  a 
better  price  than  the  closing  price). 

With  respect  to  expiration  Fridays, 
the  Exchange  believes  that  the  pilot  to 
permit  the  use  of  LOC  orders  on  a 
limited  basis  as  described  herein  should 
be  viewed  as  an  Interim  measure  to  help 
address  the  prospect  of  excess  market 
volatility  that  may  be  associated  with  an 
imbalance  of  MOC  orders  at  the  close. 
The  Exchange  will  continue  to  work 
with  the  Commission,  its  staff,  other 
self-regulatory  organizations,  its 
member  organizations  and  other  key 
constituents  to  arrive  at  the  most 
appropriate  means  to  ensure  that  orders 
on  expiration  Fridays  are  executed  in  a 
way  that  maximizes  public  investor 
confidence  in  the  fairness  and 
orderliness  of  the  NYSE  market. 
Because  of  its  concern  that  large 
imbalances  of  MOC  orders  may  have  a 
significant  impact  on  closing  prices,  the 
Exchange  continues  to  urge  that  the 
settlement  of  all  derivative  products 
should  be  based  on  opening  prices  so 
that  pre-opening  procedures  on  the 
NYSE  may  be  followed,  as  required,  to 
ensure  that  there  is  sufficient  time  to 
reach  an  appropriate  pricing 
equilibrium. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  section  6Cb)(5), 
which  requires  that  the  rules  of  the 
Exchange  be  designed  to  promote  Just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest 


B.  Self-Regulatory  OrganizaUon's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  soUdted 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  EfiiectiTeness  of  the 
Proposed  Role  Change  and  Timing  fer 
Commission  Action 

Within  35  days  of  the  pubUcation  of 
this  notice  in  the  Federal  Register  or 

within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Seclion.  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
ofiice  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-92- 
37  and  should  be  submitted  by  October 
27. 1993. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  IL  McFarland, 

Deputy  Secretary. 

|FR  Doc  93-24513  Filed  10-5-93:  8:45  am] 

BiLLMQ  COM  MIO-ai-M 

[Ral.  No.  IC-19745;  811-2078] 

The  Guardian  Park  Ave.  Fund; 
Application  for  Deregistration 

September  29, 1993. 

AGENCY:  Secvirities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  The  Guardian  Park  Ave. 
Fund. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  Of  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FNJNQ  DATE:  The  application  was  filed 
on  August  19, 1993. 

HEARtNQ  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  AppUcant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  25, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
Applicant,  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certification  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary;*SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  201  Park  Avenue  South,  Mail 
Stop  9C.  New  York,  New  York  10003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  M.  Pickholz,  Attorney,  or  Michael 
V.  Wible,  Special  Counsel,  at  (202)  272- 
2060,  Office  of  Insurance  Products, 
Division  of  Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 
folloMring  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SECs 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end, 
diversified,  management  investment 
company  incorporated  in  Delaware  in 
1970  and  reorganized  as  a 


Massachusetts  business  trust  in  April 
1989.  On  June  29, 1970,  Applicant 
registered  as  an  investment  company 
pursuant  to  section  8(a]  of  the  Act.  On 
August  27, 1970,  Applicant  filed  a 
registration  statement  pursuant  to 
section  8(b)  of  the  Act.  On  that  same 
date.  Applicant  filed  a  registration 
statement  under  the  Securities  Act  of 
1933.  Applicant's  registration  statement 
became  effective  on  September  3, 1971 
and  Applicant's  initial  public  offering  of 
its  shares  commenced  on  June  1, 1972. 
Applicant's  shares  have  also  been  sold 
to  the  following  separate  accounts  of  the 
Guardian  Insurance  and  Annuity 
Company,  Inc.,  which  are  registered 
under  the  Act  as  unit  investment  trusts: 
Guardian  Variable  Account  I,  Guardian 
Variable  Accoimt  2  and  GuardianA'alue 
Line  Separate  Account. 

2.  On  October  8. 1992,  Applicant's 
board  of  trustees  approved  an 
Agreement  and  Plan  of  Reorganization 
(the  "Reorganization")  between 
Applicant  and  the  Park  Avenue 
Portfolio  (the  "Portfolio"),  a 
Massachusetts  business  trust  that  is 
registered  as  an  open-end  diversified 
management  investment  company  and 
is  authorized  to  issue  its  shares  of 
beneficial  interest  in  separate  series. 
Proxy  materials  relating  to  the 
Reorganization  were  distributed  to 
Applicant's  shareholders  on  or  about 
November  10. 1992.  Applicant's 
shareholders  approved  the 
Reorganization  at  a  special  shareholders 
meeting  on  December  30. 1992. 

3.  Concurrently,  the  Portfolio's  board 
of  trustees,  which  is  comprised  of  the 
same  individuals  as  Applicant's  board 
of  trustees,  voted  to  create  and  designate 
a  new  series  (the  "New  Series")  of  the 
Portfolio  named  "The  Guardian  Park 
Avenue  Fund,"  on  behalf  of  which  the 
Portfolio  agreed  to  participate  in  the 
Reorganization. 

4.  By  reason  of  their  having  a  common 
investment  adviser,  and  common 
directors  and  officers.  Applicant  and  the 
Portfolio  have  been  "affiliated  persons" 
as  that  term  is  defined  in  the  Act. 
Applicant  relied  on  the  rule  17a-8 
exemption  to  comply  with  section  17(a) 
of  the  Act.  Each  of  the  boards  of  trustees 
of  Applicant  and  the  Portfolio 
unanimously  determined  that 
participation  in  the  Reorganization  by 
each  of  the  Applicant  and  the  Portfolio 
was  in  the  best  interests  of  the 
Applicant,  the  Portfolio,  and  their 
respective  shareholders,  and  that  the 
interests  of  the  shareholders  of  the 
Applicant  and  the  Portfolio, 
respectively,  would  not  be  diluted  as  a 
result  of  the  Reorganization.  Each 
board's  findings,  and  the  basis  upon 
which  they  were  made,  were  recorded 


in  the  minutes  of  its  meeting  held  on 
October  8, 1992. 

5.  Under  the  Reorganization, 
Applicant  transferred  its  business  and 
assets  and  assigned  its  liabilities  to  the 
New  Series  of  the  Portfolio,  and  the 
New  Series  acquired  all  such  business 
and  assets,  assumed  all  such  liabilities 
and  issued  to  AppUcant  shares  of 
beneficial  interest  of  the  New  Series  that 
was  equivalent  to  and  had  an  aggregate 
value  equal  to  the  shares  of  Applicant 
that  were  outstanding  immediately  prior 
to  such  transactions  (i.e.,  13,500,310.903 
shares,  having  an  aggregate  net  asset 
value  of  $360,323,298  and  a  net  asset 
value  per  share  of  $26.69).  AppUcant 
then  distributed  the  shares  of  the  New 
Series  it  received  to  its  shareholders  of 
record  at  that  time  pro  rata  in  exchange 
for  their  shares  of  the  Applicant  such 
that  each  shareholder  received  a  number 
of  shares  of  the  New  Series  equal  to  the 
number  of  shares  of  the  Applicant  then 
held  by  each  such  shareholder,  and 
Applicant  was  completely  liouidated. 

6.  All  expenses  related  to  tne 
reorganization,  approximately  $9,000, 
were  borne  by  Applicant's  investment 
adviser.  Guardian  Investor  Services 
Corporation. 

7.  AppUcant  has  dissolved  its 
existence  under  Massachusetts  law  by 
filing  a  Notice  of  Dissolution  and 
Termination  of  Trust  with  the  Office  of 
the  Massachusetts  Secretary  of  State  and 
the  Clerk  of  the  City  of  Boston. 

8.  As  of  the  date  of  the  application, 
Applicant  had  no  assets  or  liabilities. 
Applicant  has  no  shareholders  and  is 
not  a  party  of  any  litigation  or 
administrative  proceeding.  AppUcant  is 
not  engaged  in,  and  does  not  propose  to 
engage  in,  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Maigaret  H.  McFarUnd, 
Deputy  Secretary. 
(FR  Doc.  93-24485  Filed  10-&-93;  8:45  am] 

BiUJNO  coot  WIO-OI-H 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms,  and  Recordlteeping 
Requirements 

AGENCY:  Department  of  Transportation 
.  (DOT),  Office  of  the  Secretary. 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  pubUc  which  were 
transmitted  by  the  Department  of 
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Transportation  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
approval  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35). 

DATES:  September  23, 1993. 
ADDRESSES:  Written  comments  on  the 
DOT  information  collection  requests 
should  be  forwarded,  as  quickly  as 
possible,  to  Edward  Clarke,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  room  3228, 
Washington,  DC  20503,  (202)  395-7340. 
If  you  anticipate  submitting  substantive 
comments,  but  find  that  more  than  10 
days  fix>m  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  official  of  your  intent 
immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  Susan  Pickrel  or 
Annette  Wilson,  Information 
Management  Division,  M-34,  Office  of 
the  Secretary  of  Transportation,  400 
Seventh  Street,  SW..  Washington,  DC 
20590, (202)  366-4735. 
SUPPLEMENTARY  INFORMATION:  Section 
3507  of  Title  44  of  the  United  States 
Code,  as  adopted  by  the  Paperwork 
Reduction  Act  of  1980,  requires  that 
agencies  prepare  a  notice  for  publication 
in  the  Federal  Register,  listing  those 
information  collection  requests 
submitted  to  OMB  for  approval  or 
renewal  under  that  Act.  OMB  reviews 
and  approves  agency  submissions  in 
accordance  with  criteria  set  forth  in  that 
Act.  In  carrying  out  its  responsibilities, 
OMB  also  considers  public  comments 
on  the  proposed  forms  and  the  reporting 
and  recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

Items  Submitted  to  OMB  for  Review 

The  following  information  collection 

requests  were  submitted  to  OMB  on 

September  23,  1993: 

DOT  No:  3804 

OMB  No:  New 

Administration:  Federal  Aviation 
Administration 

Title:  Management  Plan  for  Explosive 
Detection  Systems  Certification 
Testing 

Need  for  Iriformation:  The  Commission 
on  Aviation  Security  and  Terrorism 
presented  a  series  of 
recommendations  intended  to 
improve  the  U.S.  civil  aviation 
security  system  which  is  administered 
by  the  FAA's  Assistant  Administrator 
for  Civil  Aviation  Security.  One  of  the 
recommendations  was  to  undertake  a 


vigorous  efi'ort  to  marshal  the 
necessary  expertise  to  develop  and 
test  effective  explosive  detection 
systems  (EDS).  The  FAA  has  prepared 
a  management  plan  which  outlines 
the  framework  for  explosive  detection 
systems  certification  testing.  As 
required  by  the  management  plan, 
manufacturers  seeking  FAA 
certification  for  their  candidate  EDS 
must  submit  complete  descriptive 
data  and  their  test  results  to  the  FAA 
prior  to  receiving  permission  to  ship 
their  equipment  to  the  FAA  Technical 
Center  for  certification  testing. 

Proposed  Use  of  Information:  The  FAA 
certification  test  team  will  review  the 
qualification  data  package  and  a 
decision  will  be  made  whether  to 
proceed  with  the  certification  process 
or  to  return  the  data  package  to  the 
vendor.  The  primary  objectives  of  the 
evaluation  are  to:  (1)  Ensure  that  the 
vendor  has  provided  all  data  required 
by  the  instructions;  and  (2)  verify  that 
the  vendor  data  substantiates  that  the 
EDS  could  meet  the  criteria. 

Frequency:  One  time 

Burden  Estimate:  1,504  hours 

Respondents:  Manufacturers  of 
explosive  detection  equipment 

Form(s):  None    . 

Average  Burden  Hours  Per  Response: 
752  hours  reporting 

DOT  No;  3805 

OMB  No:  2120-0039 

Administration:  Federal  Aviation 
Administration 

Title:  Air  Carrier/Commercial 
Operators— FAR  135 

Need  for  Information:  FAR  135 
prescribes  rules  designed  to  ensure 
passenger  safety  in  the  air  carrier/ 
commercial  operator  industry.  These 
include  requirements  to  obtain  an 
operating  certificate  and  operations 
specifications  from  the  FAA. 

Proposed  Use  of  Information:  The 
information  collected  on  FAA  Form 
8000-6  will  be  used  to  certify  FAR 
135  operators  and  to  monitor 
compliance  with  the  regulations. 

Frequency:  On  occasion 

Burden  Estimate:  347,772  hours 

Respondents:  FAR  135  operators 

Form(s):  FAA  Form  8000-6 

Average  Burden  Hours  Per  Response:  7 
hours  and  26  minutes  reporting;  32 
hours  and  21  minutes  recordkeeping 

DOT  No:  3806 

OMS  No:  2130-0519 

Administration:  Federal  Railroad 
Administration 

Title:  Bad  Order  and  Home  Shop  Card 

Need  for  Information:  Section  49  CFR 
part  215  requires  each  railroad  to 
inspect  freight  cars  and  take  the 
necessary  rerhedial  actions  when 


defects  are  found.  When  it  is  deemed 
necessary  to  move  a  defective  car  for 
repair  purposes,  a  carrier  is  required 
to  attach  a  bad  order  tag  describing 
each  defect  to  each  side  of  the  car. 
Proposed  Use  of  Information:  The 
information  will  be  used  by  Federal  and 
certified  State  inspectors  to  determine  if 
defective  cars  posing  an  immediate 
hazard  are  being  moved  in  trains.  In 
addition,  the  repair  tag  record  is 
retained  for  90  days  to  confirm  that 
proper  repairs  were  made  at  the 
designated  location. 
Frequency:  On  occasion 
Burden  Estimate:  8,000  hours 
Respondents:  Railroads 
Form(s):  None 
Average  Burden  Hours  Per  Response:  20 

hours  recordkeeping 
DOT  No:  3807 
OMB  No:  2130-0530 
Administration:  Federal  Railroad 

Administration 
Title:  Locomotive  Engineers'  Activities 
Diary 

Need  for  Information:  The  FRA  is 
researching  the  significance  of  various 
fatigue  factors  in  human-error /ailroad 
accidents. 

Proposed  Use  of  Information:  The 
information  will  be  used  to 
understand  how  scheduling  practices 
affect  sleep,  circadian  rhythms,  and 
fatigue  levels  of  locomotive  crews  and 
to  recommend  improvements  in  crew 
management  procedures. 

Frequency:  One  time 

Burden  Estimate:  1,177  hours 

Respondents:  Locomotive  engineers 

Form(s):  None 

Average  Burden  Hours  Per  Response:  2 
hours  and  21  minutes  reporting 

DOT  No:  3808 

OMB  No:  2127-0518 

Administration:  National  Highway 
Traffic  Safety  Administration 

Title:  49  CFR  571.218.  Motorcycle 
Helmets 

Need  for  Information:  Federal  Motor 
Vehicle  Safety  Standard  218  requires 
motorcycle  manufacturers  to  label 
helmets  with  the  manufacturer's 
name,  model,  size,  month  and  year  of 
manufacturer,  and  the  symbol  DOT. 
constituting  the  manufacturer's 
certification  that  the  helmet  conforms 
to  Federal  safety  standards. 
Proposed  Use  of  Information:  The 

information  will  be  used  to  identify 

manufacturers  in  case  of  defects  and  to 

inform  the  consumer  that  the  helmet 

meets  Federal  safety  standards. 

Frequency:  On  occasion 

Burden  Estimate:  4,950  hours 

Respondents:  Businesses 

Form(s):  None 
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Average  Burden  Hours  Per  Response:  12 
seconds 

DOT  No:  3809 

OMB  No:  2127-0045 

Administration:  National  Highway 
Traffic  Safety  Administration 

Title:  49  CFR  Part  556.  Petitions  for 
Inconsequentiality 

Need  for  Information:  This  regulation 
establishes  procedures  for 
manufacturers  to  petition  NHTSA  for 
an  exemption  from  the  notice  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act 
due  to  the  inconsequentiality  of  the 
defect  or  noncompliance  as  it  relates 
to  motor  vehicle  safety. 

Proposed  Use  of  Information:  The 
information  will  be  used  by  NHTSA 
to  determine  whether  a  defect  or 
noncompUance  should  be  treated  as 
inconsequential. 

Frequency:  On  occasion 

Burden  Estimate:  30  hours 

Respondents:  Businesses/organizations 

Fonr,(s):  None 

Average  Burden  Hours  Per  Response:  2 
hours  reporting 

DOT  No:  3810 

OMB  No:  2127-0547 

Administration:  National  Highway 
Traffic  Safety  Administration 

Title:  49  CFR  Part  544— Insurer 
Reporting  Requirements — Motor 
Vehicle  Theft  Law  Enforcement  Act  of 
1984 

Need  for  Information:  Section  615  of  the 
Anti-Car  Theft  Act  of  1992  requires 
insurance  companies  and  rental/ 
leasing  companies  to  provide 
information  to  NHTSA  on 
comprehensive  insurance  premiums 
charged  by  insurers  of  motor  vehicles 
due  to  vehicle  thefts  and  distribution 
of  stolen  vehicle  parts. 

Proposed  Use  of  Information:  The 
information  will  be  used  by  NHTSA 
in  exercising  its  statutory  authority  to 
help  reduce  comprehensive  insurance 
premiiuns  charged  by  insurers  of  . 
motor  vehicles  due  to  motor  vehicle 
theft. 

Frequency:  Annually 

Burden  Estimate:  180,380  hours 

Respondents:  Businesses/organizations 

Form(s):  None 

Average  Burden  Hours  Per  Response:  60 
hours  reporting 

DOT  No:  3811 

OMB  No:  New 

Administration:  U.S.  Coast  Guard 

Tifye:  Seciurity  for  Passenger  Vessels  and 
Passenger  Terminals 

Need  for  Information:  This  information 
collection  is  needed  by  the  Coast 
Guard  to  ensure  that  security 
standards  for  passenger  vessels  and 
passenger  terminals  making  voyages 


on  the  high  seas  of  24  hours  or  more 
are  in  place.  The  proposed  security 
standards  are  necessary  to  deter  or 
mitigate  the  results  of  terrorism  and 
other  unlawful  acts  against  passenger 
vessels  and  passenger  terminals. 

Proposed  Use  of  Information:  This 
information  will  be  used  by  the  Coast 
Guard  to  evaluate  the  effectiveness  of 
security  measures  on  passenger 
vessels  and  passenger  terminals.  The 
security  plan  and  its  various 
components  are  critical  to  the  Coast 
Guard's  passenger  vessel  security 
strategy.  This  plan  will  outline 
measures  passenger  vessels  or 
terminals  will  use  to  deter  and 
respond  to  unlawful  acts. 

Frequency:  On  occasion 

Burden  Estimate:  155,124  hours 

Respondents:  Vessel  and  terminal 
operators 

Form(s):  None 

Average  Burden  Hours  Per  Response:  26 
hours  reporting;  911  hours 
recordkeeping 

DOT  No:  38\2 

OMB  No:  New 

Administration:  U.S.  Coast  Guard 

Title:  Res(K)nse  Resource  Inventory  Data 
Collection 

Need  for  Information:  This  information 
collection  survey  is  needed  by  the 
Coast  Guard  to  create  and  maintain  a 
database  on  the  amount  and  location 
of  oil  spill  equipment  that  exist  in  the 
United  States. 

Proposed  Use  of  Information:  The  data 
collected  from  this  survey  will  be 
used  by  the  Coast  Guard  to  establish 
a  centralized  response  equipment 
inventory  database  to:  (1)  Allow  for 
better  organization  in  case  of  an  oil 
spill  emergency;  (2)  decrease  the 
amount  of  time  needed  to  respond  to 
a  spill;  and  (3)  allow  oil  spill  response 
organizations  to  use  this  information 
for  their  contingency  planning 
resources  in  the  event  of  a  coastal  oil 
spill. 

Frequency:  On  occasion 

Burden  Estimate:  1.491  hours 

Respondents:  Oil  spill  response 
organizations 

Form(s):  None 

Average  Burden  Hours  Per  Response:  3 
hours  and  2  minutes  reporting 

DOT  No;  3813 

OMB  No;  New 

Administration:  U.S.  Coast  Guard 

Title:  Five- Year  Term  of  Validity 

Need  for  Information:  This  information 
collection  is  needed  to  ensure  that 
merchant  mariners  who  are  applying 
for  and/or  renewing  their  hcenses. 
-•certificates  of  registry  (COR),  and 
merchant  mariner  documents  (MMD) 
are  in  compliance  with  the  Oil 
Pollution  Act  of  1990. 


Proposed  Use  of  Information:  This 
information  collection  will  be  used  by 
the  Coast  Guard  licensing  officer  to 
determine  if  the  merchant  mariner  is 
qualified  to  receive  or  continue  to 
hold  a  Ucense,  COR  or  MMD. 

Frequency:  Every  5  years 

Burden  Estimate:  77.490  hours 

Respondents:  Merchant  mariners 

Form(s):  None 

Average  Burden  Hours  Per  Response:  4 
hours  and  18  minutes  reporting 

DOT  No:  3614 

OMB  No:  2115-0135 

Administration:  U.S.  Coast  Guard 

Title:  Display  of  Plans 

Need  for  Information:  This  information 
collection  is  needed  to  ensure  that 
certain  categories  of  commercial 
vessels  post  or  display  specific 
emergency  arrangement  plans  on 
board  their  vessels.  The  availability  of 
this  information  is  crucial  in 
minimizing  danger  to  those  on  board, 
damage  to  the  vessel,  and  the  safety 
of  the  port  and  the  environment. 

Proposed  Use  of  Information:  TTiis 
information  will  be  used  by  shipboard 
personnel  during  routine  duty  and  by 
Coast  Guard  marine  inspectors  to  help 
ensure  all  information  is  correct  and 
up  to  date. 

Frequency:  On  occasion 

Burden  Estimate:  447  h^urs 

Respondents:  Owners  and  operators  of 
commercial  vessels 

Form(s):  None 

Average  Burden  Hours  Per  Response:  30 
minutes  recordkeeping 

1X57  No:  3815 

OMB  No:  2115-0563 

Administration:  U.S.  Coast  Guard 

Title:  Non-Destructive  Testing  Proposal 
and  Results  for  Pressure  Vessel  Cargo 
Tanks  on  Unmanned  Barges 

Need  for  Information:  This  information 
collection  is  needed  to  ensure  that 
cargo  tanks  on  vessels  that  are  30 
years  or  older,  carrying  liquid  bulk 
dangerous  cargo,  are  subjected  to  non- 
destructive testing  at  10  year  intervals 
^s  required  by  46  U.S.C.  3703. 

Proposed  Use  of  Information:  The 
results  of  the  non-destructive  test  will 
be  used  by  the  Coast  Guard  to 
determine  the  condition  and 
suitability  of  the  tank  for  continued 
service. 

Frequency:  Every  10  years 

Burden  Estimate:  39  hours 

Respondents:  Barge  owners 

Form(s):  None 

Average  Burden  Hours  Per  Response:  13 
hours  reporting 

DOT  No;  3816 

OMB  No;  2115-0526 

Administration:  U.S.  Coast  Guard 

Title:  International  Oil  Pollution 
Prevention  Certificate 


\ 
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^eed  for  Infonnation:  This  information 
collection  is  needed  to  ensure  that 
ships  who  are  engaged  in 
international  voyages  are  in 
compliance  with  the  requirements  of 
MARPOL  73/78  and  the  International 
Convention  for  the  Prevention  of 
Pollution  from  Ships. 

Ifroposed  Use  of  Information:  This 
information  collection  will  be  used  by 
Coast  Guard  inspectors  to  issue 
International  Oil  Pollution  Prevention 
Certificates  to  those  vessels  in 
compliance  with  U.S.  regulations  and 
MARPOL  73/78. 

frequency:  Every  4  or  5  years 

Burden  Estimate:  125  hours 

Respondents:  Shipowners/operators 

I    engaged  in  international  voyages 

^orm(s):  CG-5352.  CG-5352A.  CG- 
5352B 

Average  Burden  Hours  Per  Response:  20 
minutes  reporting 

DOT  No:  3817 

0MB  No:  2115-0549 

Administration:  U.S.  Coast  Guard 

Titie:  Requirements  fbr  the  Use  of 
Liquefied  Petroleum  Gas  and 
Compressed  Natural  Gas  as  Cooking 
Fuel  on  Passenger  Vessels 

Seed  for  Information:  This  information 
requirement  is  needed  to  ensure  that 
passenger  vessels  that  use  liquefied 
propane  gas  and  compressed  natural 
gas  cooking  appliances  have  two 
placards  posted  on  board  containing 
the  operating  instructions  and  safety 
precautions  in  the  use  of  the  gas 
cooking  appliance  and  gas  system. 

Proposed  Use  of  Information:  The 

information  provided  by  the  placards 

will  be  used  by  any  person  operating 

the  cooking  appliance  and  gas  system 

to  ensure  it  is  being  operated  in  a  safe 

manner. 

Frequency:  On  occasion 

Burden  Estimate:  1.425  hours 

Respondents:  Passenger  vessel  owners 
or  operators 

Form(s):  None 

Average  Burden  Hours  Per  Response:  1 
hour  reporting 

DOT  No:  3818 

0MB  No:  2115-0038 

Administration:  U.S.  Coast  Guard 

Title:  Private  Aids  to  Navigation 
Application  and  Application  for  Class 
I  Private  Aids  to  Navigation  on 
Artificial  Island  and  Fixed  Structures 

Need  for  Information:  This  information 
collection  is  needed  to  ensure  that 
owners  of  private  aids  mark  their 
aids-to-navigation  in  accordance  with 
current  regulations.  Coast  Guard  will 
also  use  this  information  to  advise  the 
public  of  new  or  changed  private  aids- 
to-navigation  in  their  geographical 
location. 


Proposed  Use  of  Information:  This 
information  will  be  used  by  the  Coast 
Guard  to  ensure  that  the  private  aid  is 
adequately  marked  for  navigational 
purposes.  Once  Coast  Guard  approves 
the  location  and  characteristics  of  the 
private  aid,  this  information  will  be 
disseminated  to  the  public  via  radio 
broadcasts  and  nautical  publications. 

Frequency:  On  occasion 

Burden  Estimate:  3,054  hours 

Respondents:  Owners  of  private  aids  to 
navigation 

Form(s):  CG-2554.  CG-4142 

Average  Burden  Hours  Per  Response:  1 
hour  and  30  minutes  reporting 

DOT  No:  3819 

OMB  No:  2115-0016 

Administration:  U.S.  Coast  Guard 

Title:  Characteristics  of  Liquid 
Chemicals  Proposed  for  Bulk  Water 
Movement 

Need  for  Information:  This  information 
collection  is  needed  to  enforce  the 
laws  and  regulations  for  the  safe 
transportation  of  hazardous  materials 
on  board  tank  vessels. 

Proposed  Use  of  Information:  Coast 
Guard  will  use  this  information  to 
evaluate  and  determine  the  kind  and 
degree  of  precaution  which  must  be 
taken  to  protect  the  vessel,  operating 
personnel  and  the  general  public  who 
reside  along  the  proposed  route. 

Frequency:  On  occasion 

Burden  Estimate:  300  hours 

Respondents:  Chemical  manufacturers 

Form(s):  CG-4355 

Average  Burden  Hours  Per  Response:  3 
hours  reporting 

DOT  No:  3820 

OMB  No:  2115-0010 

Administration:  U.S.  Coast  Guard 

Title:  Recreational  Boating  Accident 
Report 

Need  for  Information:  This  information 
collection  is  needed  by  the  Coast 
Guard  to  fulfill  its  statutory  obligation 
in  maintaining  a  national  uniform 
marine  casualty  reporting  system  on 
recreational  boating  accidents. 

Proposed  Use  of  Information:  Coast 
Guard  will  use  the  data  collected  from 
the  reporting  system  to  identify 
possible  manufacturer  defects  in  boats 
or  equipment,  develop  boat 
manufacturer  standards,  develop  safe 
boating  education  programs,  and 
publish  statistics  on  casualties. 

Frequency:  On  occasion 

Burden  Estimate:  4.232  hours 

Respondents:  Operators  of  recreational 
boats 

Form(s):  CG-3865 

Average  Burden  Hours  Per  Response:  35 
minutes  reporting 

DOT  No:  3621 
OMB  No:  2115-0007 


Administration:  U.S.  Coast  Guard 

Titye:  Application  for  Vessel  Inspection 
and  Waiver 

Need  for  Information:  This  information 
collection  is  needed  to  provide  the 
Coast  Guard  with  basic  information 
necessary  to  plan  and  schedule 
inspections  of  U.S.  vessels  for 
certification.  This  requirement  will 
also  allow  vessel  owners  and 
operators  an  opportunity  to  apply  for 
a  waiver  from  the  inspection 
requirement  based  on  national 
defense  considerations. 

Proposed  Use  of  Information:  This 
information  will  be  used  by  the  Coast 
Guard  to  schedule  and  plan  vessel 
inspections  and  to  analyze  the  waiver 
requests. 

Frequency:  On  occasion 

Burden  Estimate:  1,703  hours 

Respondents:  Owners/operators  of  U.S. 
vessels 

Form(s):  CG-2633.  CG-3752 

Average  Burden  Hours  Per  Response:  15 
minutes  reporting 

DOT  No:  3822 

OMB  No:  2120-0008 

Administration:  Federal  Aviation 
Administration 

Titye:  Certification  and  Operations:  Air 
Carriers  and  Commercial  Operators  of 
Large  Aircraft 

Need  for  Information:  FAR  Part  121 
prescribes  the  terms,  conditions,  and 
limitations  as  are  necessary  to  ensure 
safety  in  air  transportation. 

Proposed  Use  of  Information:  The 
information  will  be  used  by  the  FAA 
to  determine  if  the  op>erator  is 
complying  with  the  requirements  of 
FAR  Part  121,  and  operating  in 
accordance  with  minimum  safety 
standards. 

Frequency:  On  occasion 

Burden  Estimate:  3.260.712  hours 

Respondents:  Air  carriers  and 
commercial  operators 

Form(s):  FAA  Form  8400-6.  FAA  Form 
8070-1 

Average  Burden  Hours  Per  Response:  3 
hours  and  42  minutes  reporting 

DOT  No:  3823 

OMB  No:  2135-0003 

Administration:  Saint  Lawrence  Seaway 
Development  Corporation 

Title:  Transit  Declaration 

Need  for  Information:  A  seaway  transit 
declaration  form  is  required  by  33 
CFR  401.74  to  be  forwarded  to  the 
SLSDC  or  the  Seaway  Authority  of 
Canada  by  the  representative  of  a 
vessel,  other  than  a  pleasure  craft  of 
not  more  than  350  tons,  within  14  . 
days  after  the  vessel  first  enters  the 
Seaway  on  any  outbound  or 
downbound  voyage. 
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Proposed  Use  of  Information:  The 
information  will  be  used  by  the  U.S. 
and  Canadian  entities  to  assess  toll 
charges  and  collection  of  cargo  data. 

Frequency:  On  occasion 

Burden  Estimate:  1 ,250  hours 

Respondents:  Shipping  agents, 
individuals 

Form(s):  S/VM  429-01-80 

Average  Burden  Hours  Per  Response:  30 
minutes  reporting 

DOT  No:  3B24 

OMB  No.- 2135-0002 

Administration:  Saint  Lawrence  Seaway 
Development  Corporation 

Title:  Application  for  Vessel 
Preclea  ranee 

Need  for  Information:  The  information 
is  required  by  33  CFR  401.24  to 
ensure  safe  and  efficient  transit  of 
both  the  U.S.  and  Canadian  locks  and 
to  guaranty  any  tolls  or  charges 
incurred  by  the  vessels. 

Proposed  Use  of  Information:  The 
information  will  be  used  by  the 
SLSDC  to  determine  whether  vessels 
are  properly  fitted  in  a  manner  to 
allow  safe  transit.  The  information 
provides  insurance  details  to  cover 
possible  damage  to  Corporation 
facilities  and  indicates  guaranty  for 
payment  of  tolls  or  charges  incurred 
by  the  vessel. 

Frequency:  On  occasion 

Burden  Estimate:  1,000  hours 

Respondents:  Shipping  agents 

Form(s):  S/VM  429-01-80 

Average  Burden  Hours  Per  Response:  1 
hour  reporting 

DOT  No:  3825 

OAfB  No.  2115-0557 

Administration:  U.S.  Coast  Cuard 

Title:  Advance  Notice  of  Vessel  Arrival 
and  Departure.  Waivers  firom  Advance 
Notice  of  Vessel  Arrival  and 
Departure 

Need  for  Information:  This  information 
request  is  needed  to  ensure  that 
certain  vessels  bound  for  ports  or 
plaees  in  the  U.S.  give  advance 
notices  of  their  arrival  and  departure 
in  accordance  with  the  Ports  and 
Waterways  Safety  Act. 

Proposed  Use  of  Information:  This 
information  requirement  will  be  used 
by  the  Coast  Guard  Captain  of  the  Port 
for:  (1)  Vessel  traffic  control;  (2) 
denying  entry  to  unsafe  vessels;  (3) 
targeting  vessels  for  boarding  and 
examination;  (4)  planning  oil  and 
hazardous  substance  spills:  (5) 
counterterrorism.  and  firefighting 
contingencies;  and  (6)  controlling  the 
port  entry  of  vessels  which  may 
constitute  a  threat  to  the  safety  or 
security  of  U.S.  ports. 

Frequency:  On  occasion 


Burden  Estimate:  52,475  hours 
Respondents:  Operators  and  vessel 

owners 
Form(s):  None 
Averoge  Burden  Hours  Per  Response:  10 

minutes  reporting 
DOT  No:  3826 
OMB  No:  2120-0060 
Administration:  Federal  Aviation 

Administration 
Title:  General  Aviation  and  Air  Taxi 

Activity  and  Avionics  Survey 
Need  for  Information:  The  FAA  needs 
up-to-date  information  on  the  use  and 
the  characteristics  of  general  aviation 
and  air  taxi  aircraft. 
Proposed  Use  of  Information:  The  data 
will  be  used  by  the  FAA  to  assess 
safety  measures,  to  determine  the 
economic  impact  of  regulatory 
changes,  and  to  formulate  long-term 
programs  and  policies. 
Frequency:  Annually 
Burden  Estimate:  4,750  hours 
Respondents:  Sampling  of  general 

aviation  aircraft  operators 
Form(s):  FAA  Form  1800-54 
Average  Burden  Hours  Per  Response:  15 

minutes  reporting 
DOT  No;  3827 
OMB  No:  2106-0043 
Administration:  Office  of  the  Secretary 
Title:  14  CFR  Part  215.  Use  and  Change 
of  Names  of  Air  Carriers,  Foreign  Air 
Carriers,  and  Commuter  Air  Carriers 
Need  for  Information:  The  information 
is  needed  to  ensure  that  carriers  do 
not  advertise  or  operate  in  any  name 
other  than  that  for  which  they  are 
authorized. 
Proposed  Use  of  Information:  The 
information  will  enable  DOT  and  the 
public  to  identify  the  s]>ecific  carriers 
offering  or  operating  services. 
Frequency:  As  necessary 
Burden  Estimate:  355  hours 
Respondents:  U.S.  certificated  air 
carriers,  U.S.  commuter  air  carriers, 
foreign  air  carriers 
Form(sj:  None 
Average  Burden  Hours  Per  Response:  4 

hours  and  48  minutes  reporting 
DOT  No.  3828 
OMB  No.  2115-0578 
Administration:  U.S.  Coast  Guard 
Title:  Various  Forms  and  Posting 
Requirements  under  46  CFR 
Subchapter  T.  "Small  Passenger 
Vessels  (ui^der  100  gross  tons)" 
Need  for  Information:  This  information 
collection  is  needed  to  ensure  that 
inspections  of  small  passenger  vessels 
are  conducted  for  the  safety  of 
individuals  and  property  on  board. 
Reporting  and  posting  requirements 
are  necessary  to  ensure  the  safe 
operation  of  these  vessels;  and  in  case 
of  an  emergency,  that  proper 
procedures  are  followed. 


Proposed  Use  of  Information:  The 
information  will  be  used  to  ensure 
that  the  Coast  Guard  is  made  aware  of 
significant  maintenance  or  repair 
work  done  on  small  passenger  vessels. 
Plan  submissions  are  required  for  new 
and  existing  vessels  that  require 
significant  modifications.  Submittal  of 
these  plans  will  ensure  that  structure, 
arrangement,  stability  and  outfitting 
are  satisfactory  for  the  intended 
service. 
Frequency:  On  occasion 
Burden  Estimate:  417,092  hours 
Respondents:  Small  passenger  vessel 

owners 
Form(s):  CG-841,  CG-854.  CG-948,  CG- 

949,  CG-3752,  CG-5256 
Average  Burden  Hours  Per  Response:  8 
minutes  reporting;  5  hours  and  6 
minutes  recordkeeping 
DOT  No.  3829 
OMB  No:  New 

Administration:  U.S.  Coast  Cuard 
Title:  Vessel  Identification  System 
(VIDS)  Information  Collection 
Requirements 
Need  for  Information:  This  information 
is  needed  by  the  Coast  Guard  to  meet 
statutory  requirements  of  46  U.S.C. 
Chapter  125,  in  establishing  a  national 
vessel  identification  system  for 
recreational  vessel  owners. 
Proposed  Use  of  Information:  This 
information  collection  will  be  used  by 
the  Coast  Guard,  law  enforcement 
agencies  (federal  and  local)  and 
insurance  companies  for  investigating 
vessel  thefts  and  claims.  It  will  also 
enable  States,  participating  in  VIDS. 
to  give  their  lending  institutions  the 
capability  to  grant  preferred  mortgage 
status. 
Frequency:  Daily  (automatic  computer 

driven  upload  of  data) 
Burden  Estimate:  2.057  hours 
Respondents:  State  agencies 

participating  in  VIDS 
Form(s):  None 
Average  Burden  Hours  Per  Response:  10 

minutes  reporting 
DOT  No:  3630 
OMB  No:  2136-0039 
Administration:  Research  and  Special 

Programs  Administration 
Title:  Reporting  Required  for  the 
International  Civil  Aviation 
Organization  (ICAO) 
Need  for  Information:  As  a  member  of 
the  United  Nations,  the  U.S.  must 
fulfill  its  treaty  obligations  by 
supplying  financial  data  to  ICAO  on 
U.S.  carriers. 
Proposed  Use  of  Information:  DOT  acts 
as  a  conduit  between  U.S.  air  carriers 
(Groups  n  and  III)  and  ICAO  for 
supplying  the  U.S.  portion  of  ICAO's 
worldwide  aviation  database.  The 
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information  will  be  used  by  airlines, 
manufacturers  of  aerospace  products, 
airport  authorities,  trade  associations 
and  aviation  consultants. 
Frequency:  Annual 
Burden  Estimate:  28  hours 
Respondents:  U.S.  air  carriers 
Fonn(s):  RSPA  Form  EF  (supplemental) 
Average  Burden  Hours  Per  Response:  18 
minutes  reporting 

Issued  in  Washington,  DC  on  September 
23. 1993. 
Cjnthia  C  Rand, 

Director  of  Information,  Resource 
Management. 

(FR  Doc.  93-24518  Filed  10-5-93;  8:45  am] 
KUING  coot  4»I»-I2-P 


Federal  Railroad  Administration 

Petition  for  Exemption  or  Waiver  of 
Compliance 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  requests  for  exemptions 
from  or  waivers  of  compliance  with  a 
requirement  of  its  safety  standards.  The 
individual  petitions  are  described 
below,  including  the  party  seeking 
relief,  the  regulatory  provisions 
involved,  and  the  nature  of  the  relief 
being  requested. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  PB-93-5)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel. 
Federal  Railroad  Administration,  Nassif 
Building.  400  Seventh  Street.  SW., 
Washington.  DC  20590. 
Communications  received  before 
November  1, 1993  will  be  considered  by 
FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.'-S  p.m.)  in  room  8201, 
Nassif  Building.  400  Seventh  Street, 
SW.,  Washington.  DC  20590. 


The  individual  petitions  seeking  an 
exemption  or  waiver  of  compliance  are 
as  follows: 

Burlington  Northern  Railroad  (EN) 
(Waiver  Petition  Docket  Number  FB- 
93-5) 

The  BN  seeks  a  waiver  of  compliance 
with  certain  conditions  of  the  Power 
Brakes  and  Drawbars  Standards  49  CFR 
part  232  for  six  trains.  BN  is  requesting 
the  requirements  for  the  1,000  mile  test 
and  inspection,  section  232.12(b),  be 
waived  on  Train  Numbers  001, 002,  003, 
004,  Oil  and  042  operating  daily  in  each 
direction  between  Chicago.  Illinois,  and 
Seattle,  Washington.  BN  has  collected 
data  on  these  trains  since  June  1. 1992. 
and  feel  that  the  failure  and  repair 
statistics  show  that  operation  frcrni 
initial  terminal  to  destination  without 
intermediate  tests  does  not  undermine 
safety.  The  railroad  proposes  a  3  month 
test  on  the  6  trains,  during  which  time 
they  will  continue  to  inspect  the  trains 
at  Hcvre,  Montana,  and  Minneapolis. 
Minnesota.  Trains  found  to  have  defects 
at  these  locations  would  be  handled  as 
follows: 

1.  Cars  found  with  imsafe  safety 
standards  will  be  repaired,  those  safe  to 
move  will  be  taken  to  destination  as 
outlined  in  49  CFR  215.9. 

2.  Safety  appliances  will  be  repaired. 

3.  Cars  witn  air  brakes  cut-out  enroute 
or  those  found  inoperative  will  be 
recorded  and  left  in  the  train.  Cars  will 
be  repaired  after  they  have  been 
unloaded.  At  no  time  will  a  train  be 
allowed  to  leave  the  intermediate 
terminal  with  less  than  85  percent  of  the 
trains  air  brakes  operative. 

BN  states  that  Association  of 
American  Railroads  tests  conducted  in 
1982  and  1985  showed  that  brake 
systems  do  not  deteriorate  in  1,000 
miles  to  the  degree  that  an  inspection  is 
necessary.  These  tests  indicated  trains 
could  operate  5,000  miles  before 
deterioration  began.  Since  the  time  of 
the  AAR  tests,  a  number  of 
improvements  have  been  made  in  train 
brake  systems  such  as  stabilized  control 
valves,  mandatory  automatic  slack 
adjusters  on  all  new  and  rebuilt  cars  and 
an  improved  single  car  test  required  on 
all  cars  when  on  a  repair  track.  These  all 
contribute  to  a  more  reliable  brake 
system. 

Waccamaw  Coast  Line  Railroad 
Company  (WCLR)  (Waiver  Petition 
Docket  Number  RSGM  93-18) 

The  WCLR  seeks  a  permanent  waiver 
of  compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  49  CFR 
part  223  for  one  locomotive.  The  WCLR 
recently  purchased  an  EMD  Model  F- 
7A  locomotive  from  Canadian  National 


Railroad.  The  locomotive  will  be  used 
primarily  on  excursion/dinner  trains 
between  Conway  and  Myrtle  Beach, 
South  Carolina.  The  railroad  has 
previously  been  granted  waivers  from 
part  223  for  two  locomotives  under 
Docket  Number  RSGM-91-8.  The 
railroad  states  there  has  never  been 
vandalism  relating  to  glazing. 

Dakota  Southern  Railway  Company 
(DSRC)  (Waiver  Petition  Docket 
Number  RSGM  93-20) 

The  DSRC  seeks  a  permanent  waiver 
of  compUance  with  certain  provisions  of 
the  Safety  Glazing  Standards  49  CFR 
part  223  for  1  locomotive  and  1  caboose. 
The  DSRC  was  previously  granted 
waiver  RSGM  89-26  for  7  locomotives 
operating  on  their  approximately  187 
miles  of  track  in  rural  south  central 
South  Dakota.  There  have  been  no 
incidents  of  vandalism  since  the 
railroad  began  operations  in  1987.  The 
railroad  states  that  the  cost  of  installing 
FRA  certified  glazing  would  be  a 
financial  burden. 

Issued  in  Washington,  DC  on  September 
30, 1993. 

Pliil  Olekgzyk. 

Deputy  Associate  Administrator  for  Safety. 
(FR  Doc.  93-24530  Filed  10-5-93;  8:45  am) 
BLUNO  CODE  *»\0-Ot-^ 


DEPARTMENT  OF  THE  TREASURY 

Put>lic  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

September  29, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
subraission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Qearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue.  NW., 
Washington,  DC  20220. 

Bureau  of  Alcdiol,  Tobacco  and 
Firearms 

OMB  Number:  1512-0079 
Form  Numbers:  ATF  F  1534(500.8) 
Type  of  Review:  Extension 
Title:  Power  of  Attorney 
Description:  ATF  F  1534(5000.8) 
delegates  the  authority  to  a  specific 
individual  to  sign  documents  on 
behalf  of  an  applicant  or  principal.  28 
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U.S.C  6061  authorizes  that 
individuals  signing  returns, 
statements  or  other  documents 
required  to  be  filed  by  industry 
members,  under  the  provisions  of  the 
Internal  Revenue  Code  or  the  Federal 
Alcohol  Administration  Act  are  to 
have  that  authority  on  file  with  ATF 
Respondents:  Individual  or  households. 
Businesses  or  other  for-  profit.  Small 
businesses  or  organizations 
Estimated  Number  of  Respondents: 

5,000 
Estimated  Burden  Hours  Per 

Respondent:  18  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden: 

3,000  hours 
OMB  Number:  1512-0492 
Form  Numbers:  ATF  REC  5000/24 
Type  of  Review:  Extension 
Title:  Alcohol.  Tobacco  and  Firearms 
Tax  Returns.  Claims  and  Related 
Documents 
Description:  ATF  Form  5000.24  is 
completed  by  persons  who  owe  tax  on 
distilled  spirits,  beer.  wine,  cigars, 
cigarettes,  cigarette  papers  and  tubes, 
snu^,  and  smoking  tobacco  (pipe). 
The  return  is  prescribed  by  law  for  the 
collection  of  these  taxes.  ATF  uses  the 
form  to  identify  the  taxpayer,  the 
premises  and  period  covered  by  the 
tax  return,  taxpayer's  ability,  and 
adjustments  affecting  the  amount  naid 
Respondents:  Individual  or  households. 
State  or  local  governments,  businesses 
or  other  for-profit,  small  businesses  or 
organizations 
Estimated  Number  of  Respondents: 

506,189 
Estimated  Burden  Hours  Per 

Respondent:  1  hour 
Frequency  of  Response:  Other 
Estimated  Total  Reporting  Burden:  1 

hour 
Cleamnce  Officer:  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  room  3200, 
650  Massachusetts  Avenue.  NW.. 
Washington,  DC  20226 
OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503 
Lois  K.  HolUnd, 

Departmental  Reports,  Management  Officer. 
IFR  Doc  93-24526  Filed  10-5-93;  8:45  am) 
HUJNO  COM  4»i»4i-r 


Pubilc  Information  Collection 
Requirements  SutNnitted  to  OMB  for 
Review 

September  29, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 


information  collection  requirement (s)  to 
OMB  for  review  and  clearance  under  the 
Paperworli  Reduction  Act  of  1980, 
PudHc  Law  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220.. 

U.S.  Customs  Service 

OMB  Number:  1515-0041 
Form  Number:  CF  6509B 

Type  of  Review:  Extension 

TiUe:  U.S.  Customs  Declaration 

Description:  The  CF  6059B  facilitates 
the  clearance  of  persons  and  their 
goods  upon  arrival  in  the  territory  of 
the  United  States  by  requiring  basic 
information  necessary  to  determine 
Customs  exception  states  and  if  any 
duties  or  taxes  are  due.  The  form  is 
also  used  for  the  enforcement  of 
Customs  and  other  Federal  agencies 
laws  and  regulations 

Respondents:  Individuals  or 
households,  small  businesses  or 
organizations 

Estimated  Number  of  Respondents: 
39,000,000 

Estimated  Burden  Hours  Per 
Respondent:  3  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
1,950,000  hours 

Clearance  Officer:  Ralph  Meyer  (202) 
927-1552,  U.S.  Customs  Service, 
Paperwork  Management  Branch;  room 
6316. 1301  Constitution  Avenue. 
NW..  Washington.  DC  20229 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 

(FR  Doc.  93-24527  Filed  10-5-93;  8:45  am) 

BILUNOCOOC:  AttO-n-W 


Customs  Service 
rr.0. 93-811 

Approval  of  Marine  Chemist  Service, 
Inc.,  as  a  Customs  Commercial  Gauger 
and  Accredited  Laboratory 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Notice  of  the  approval  of  Marine 
Chemist  Service,  Inc.,  as  a  Customs 
approved  commercial  gauger,  and  as  a 


accredited  laboratory  to  perform  certain 
petroleum  and  organic  chemical 
analyses. 

summary:  Marine  Chemist  Service,  Inc. 
has  been  given  Customs  gauger  approval 
and  laboratory  accreditations  under 
§  151.13  of  the  Customs  Regulations  (19 
CFR  151.13).  Specifically,  the  Norfolk, 
VA  site  is  approved  to  gauge  imported 
petroleum,  petroleum  products,  organic 
chemicals  and  vegetable  and  animal  oil; 
and  is  accredited  to  perform  the 
following  tests:  API  Gravity,  sediment 
and  water,  water  by  distillation, 
sediment  by  extraction,  distillation 
characteristics,  Reid  vapor  pressure, 
Saybolt  universal  viscosity  and  percent 
weight  of  sulfur.  The  Newport  News, 
VA  site  is  accredited  to  perform  the 
following  tests:  Xylene  content  of  mixed 
xylenes,  percent  composition  by  weight 
of  benzene,  toluene  and  xylenes, 
percent  by  weight  of  lead  and 
identification  and  percent  composition 
by  weight  of  organic  chemicals. 

SUPPLEMENTARY  INFORMATION:  Part  151  of 
the  Customs  Regulations  provides  for 
the  acceptance  at  Customs  Districts  of 
laboratory  analyses  and  gauging  reports 
for  certain  products  from  Customs 
accredited  commercial  laboratories  and 
approved  gaugers.  Marine  Chemist 
Service,  Inc..  with  facilities  in  Newport 
News,  Virginia  and  Norfolk,  Virginia, 
has  applied  to  Customs  for  commercial 
gauger  approval  and  for  certain 
laboratory  accreditations.  Customs  has 
determined  that  Marine  Chemist 
Service,  Inc.  meets  all  the  requirements 
for  approval  as  a  conmiercial  gauger  and 
accredited  laboratory. 

Therefore,  in  accordance  with 
§  151.13(f)  of  the  Customs  Regulations. 
Marine  Chemist  Service,  Inc.'s  Norfolk, 
VA  site  is  approved  to  gauge  the 
products  named  above  in  all  Customs 
districts;  and  the  Norfolk,  VA  and  the 
Newport  News,  VA  sites  are  accredited 
to  perform  the  laboratory  analyses  listed 
above. 

EFFECTIVE  DATE:  September  20. 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Ira 
S.  Reese.  Chief,  Technical  Branch, 
Office  of  Laboratories  and  Scientific 
Services,  U.S.  Customs  Service,  1301 
Constitution  Ave..  NW..  Washington. 
DC  20229 (202) 927-1060. 

Dated:  September  29. 1993. 
John  B.  OXoughlin, 

Director,  Office  ofLaboTotories  and  Scientific 

Sennces. 

[FR  Doc  93-24561  Filed  10-5-93;  8:45  ami 
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Testing  of  Pressed  and  Toughened 
(Specialty  Tempered)  Glassware 

AGENCY:  Customs  Service,  Department 

of  the  Treasury. 

ACTION:  Notice  on  the  testing  6f  pressed 

and  toughened  (specially  tempered) 

glassware. 


SUMMARY:  Customs  has  completed  a 
review  of  the  comments  submitted  by 
interested  parties  on  the  testing  of 
certain  articles  of  glass  to  ascertain  if 
they  have  been  "pressed  and  toughened 
(specially  tempered)."  These  articles  are 
normally  imfKirted  under  Item  numbers 
7013.29.05.  7013.32.10.  7013.39.10.  and 
7013.99.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  L.  Zimmerman,  Jr.,  Office  of 
Laboratories  &  Scientific  Services,  (202) 
927-1060. 

SUPPlfMENTARY  INFORMATION: 

Background 

The  U.S.  Customs  Service  published  a 
request  for  comments  on  a  proposed 
method  for  the  testing  of  "pressed  and 
toughened  (sf)ecially  tempered)" 
glassware  in  the  Federal  Register  (Vol. 
58,  No.  106.  June  4. 1993).  These  articles 
are  normally  imported  under 
Subheading  numbers  7013.29.05. 
7013.32.10.  7013.39.10,  and  7013.99.20 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS).  The  notice 
contained  a  description  of  a  proposed 
method.  Articles  of  "safety  glass, 
consisting  of  toughened  (tempered) 
•  •  *  glass"  normally  imported  under 
Heading  7007  of  the  HTSUS,  e.g.. 
architectural  plate  glass,  vehicle 
windshields,  were  not  within  the 
purview  of  the  notice.  The  U.S.  Customs 
,  Service  received  responses  from  four 
interested  partieis  as  a  result  of  the  June 
4, 1993,  Notice.  The  issues  discussed  in 
these  responses  will  be  addressed 
herein. 

Issue  1 — Use  of  polarized  light  to 
determine  tempering.  Due  to  the  nature 
of  this  test,  it  can  only  be  conducted  on 
transparent  and  translucent  articles. 
Three  respondents  endorsed  this  part  of 
the  test.  However,  two  of  the  three 
placed  qualifications  on  their 
endorsement.  The  remaining  respondent 
stated  that  the  stresses  imparted  to  an 
article  due  to  tempering  are  visible 
through  a  polariscope.  but  the 
respondent  offered  no  specific 
recommendation  on  the  test. 

The  qualifications  placed  on  the 
method  were: 

(1)  The  polariscopic  test  should  be  the 
only  test,  and 


(2)  The  test  is  only  useful  for 
qualitative  purposes  to  disqualify  the 
article  if  none  of,  or  only  a  part  of,  the 
sample  is  found  to  be  tempered.  The 
respondent  goes  on  to  state  "|o)nly  with 
an  accurate  determination  of  the 
magnitude  of  temp>ering  is  it  possible  to 
determine  if  the  item  in  question  is 
tempered  or  'specially  tempered.'  All 
items,  opaque  or  transparent,  should  be 
subjected  to  the  more  rigorous  center 
punch  test." 

The  first  qualification  is  found  to  be 
non-persuasive  since  the  polariscopic 
test  will  determine  that  an  article  is 
tempered,  but  it  will  not  determine  that 
the  article  has  been  toughened.  The 
courts  have  stated  that  the  purpose  of 
the  tempering  process  is  to  impart  a 
measure  of  durability  to  the  article. 
Therefore  e  meaningful  test  for 
durability  is  necessary.  The  test  for 
durability  (or  toughness)  is  the  thermal 
shock  test. 

Regarding  the  second  qualiHcation, 
Customs  agrees,  as  stated  above,  that  the 
polarized  light  alone  is  insuflicient  to 
classify  an  article  as  "toughened 
(specially  tempered)".  However,  the 
best  test  for  durability,  i.e..  "magnitude 
of  tempering"  is  not  the  center  punch 
test;  it  is  the  thermal  shock  test.  The 
center  punch  test  is  discussed  further  in 
Issue  3. 

Customs  finds  that  the  use  of 
polarized  light  to  determine  that  a 
transparent  or  a  translucent  article  has 
been  full-surface  tempered  is  accurate 
and  will  remain  a  part  of  the  overall  test 
method. 

Issue  2— Thermal  Shock  test.  Three  of 
the  four  respondents  agreed  that  the 
change  in  the  parameters  of  the  thermal 
shock  test  are  warranted.  As  stated 
above,  the  dissenting  respondent 
recommends  that,  for  transparent  and 
translucent  glass,  only  the  polariscopic 
test  is  necessary.  Tliis  issue  was 
discussed  above.  It  is  the  general 
opinion  of  both  Customs  and  the  other 
three  respondents  that  the  new 
parameters  will  make  the  thermal  shock 
test  more  meaningful. 

During  the  course  of  the  development 
of  this  method,  several  alternatives  have 
been  offered  concerning  the  thermal 
shock  test  parameters.  Various 
temperature  differentials  have  been 
suggested;  e.g..  105  "C.  135  "C,  145  "C. 
The  concept  of  having  various 
temperature  differentials  depending  on 
the  object,  i.e.,  105  "C  for  stemware  and 
tumblers  and  120  "C  for  tableware  and 
ovenware,  has  been  proffered.  Over  the 
course  of  the  development  of  this 
method,  several  recommended 
temperature  differentials  have  been 
considered  by  Customs.  These 
differentials  have  been  both  above  and 


below  the  135  °C  differential  currently 
stated  in  the  method.  After  reviewing 
the  technical  data  made  available 
through  the  responses  to  the  several 
Federal  Register  Notices  and  from 
Customs  own  in-house  experimentation. 
Customs  believes  that  a  single 
differential  of  135  "C  is  best  for  the 
purpose  of  determining  that  a  glass 
article  has  been  made  "durable"  for 
tariff  purposes.  This  differential  is 
simple  to  use  and  is  acceptable  by  the 
majority  of  those  involved  with  the 
development  of  this  method. 

Therefore.  Customs  has  found  the 
respondents  who  suggested  parameters 
other  than  a  135  "C  temperature 
difference  to  be  nonpersuasive.  The 
135  "C  thermal  difference  parameter  will 
be  adopted. 

Issue  3— The  Center  Punch  Test. 
(Ascertaining  that  the  toughness,  i.e., 
durability,  imparted  to  the  article  is  due 
to  "specially  tempering"  the  article). 
Four  (4)  points  of  discussion  were 
raised:  (1)  Again  the  basic  question  of 
keeping  or  deleting  the  center  punch 
test,  (2)  the  interpretation  of  the  results, 
(3)  the  substitution  of  a  polarized  light 
test  for  this  test  for  transparent  and 
translucent  articles,  and  (4)  the 
substitution  of  a  diamond  blade  saw  test 
for  opaque  articles  for  the  center  punch 
test.  Two  respondents  recommended 
deleting  the  test,  one  endorsed  the  test, 
and  the  remaining  respondent  offered 
no  specific  opinion  as  to  the  disposition 
of  the  test. 

As  stated  in  the  May  4. 1992,  Federal 
Register  Notice:  "To  prove  that  an 
article  has  been  toughened  is  not 
sufficient  to  satisfy  the  conditions  set 
forth  in  the  HTSUS.  A  test  is  necessary 
to  demonstrate  that  it  has  been 
toughened  via  a  tempering  process.  As 
the  courts  have  stated,  the  purpose  for 
tempering  the  glassware  is  to  make  it 
more  durable.  In  other  words,  a 
sufficient  degree  of  stress  must  have 
been  imparted  to  the  glassware  via  a 
tempering  process  to  make  it  durable. 
Customs  believes  that  if  the  article 
passes  both  the  thermal  shock  test  for 
durability  and  exhibits  evidence  that  it 
has  been  tempered,  then  the  article  can 
be  described  as  'toughened  (specially 
tempered)*  for  Customs  purposes." 

For  transparent  and  translucent 
glassware.  Customs  (as  stated  above)  has 
confirmed  that  the  polarized  light 
method  is  sufficient  to  determine  that 
an  article  has  been  tempered.  Therefore 
the  Center  Punch  Test  for  transparent 
and  translucent  glassware  is 
discontinued  as  of  the  publication  of 
this  Notice. 

Regarding  the  interpretation  of  the 
results  of  the  Center  Punch  test  that  may 
have  to  remain  in  use  for  opaque  ware. 
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Customs  agrees  that  this  exercise  is,  at 
best,  subjective.  This  is  the  primary 
reason  Customs  have  been  seeking  an 
alternate  method  for  determining  that  an 
article  has  been  tempered.  One 
respondent  has  proposed  the  use  of  a 
Cutting  Test  using  a  diamond-rimmed, 
circular  saw  blade  in  lieu  of  the  Center 
Punch  test.  This  respondent  claims  that: 
"*  •  *  cutting  opaque  glassware  with  a 
diamond-rimmed  disk  saw  will 
immediately  show  whether  the  article 
has  been  tempered.  If  an  article  saws 
cleanly  in  half  (in  two  pieces),  it  has  not 
been  tempered.  A  tempered  article  will 
almost  immediately  fracture  into  a 
number  of  jagged  pieces  when  placed 
under  the  saw." 

Customs  has  conducted  some 
preliminary  experiments  using  a 
diamond-rimmed  saw  blade.  This  work 
has  produced  encouraging  results.  For 
this  reason  Customs  is  proposing 
replacing  the  Center  Punch  test  for 
opaque  glassware  with  the  following 
test  procedure  for  opaque  glassware.  It 
should  be  stated  that  Customs  plans  to 
subject  only  opaque  articles  to  the 
Cutting  Test. 

Cutting  Test  for  Opaque  Glassware 

/.  Apparatus 

D.  Tile  Saw  (or  Similar  Table  Mounted 
Circular  Saw) 

A  tile  saw  having  a  cutting  head 
which  can  be  adjusted  laterally  and 
vertically  and  which  is  equipped  with 
an  8  to  12  inch  diameter  diamond- 
rimmed  blade  designed  for  wet  cutting 
is  adequate  for  testing  glassware  articles 

71/.  Analysis  Procedures 

E.  Cutting  Test  for  Opaque  Glassware 

•  Adjust  the  cutting  head  of  the  tile 
saw  vertically  and  laterally,  as 
necessary,  to  accommodate  the 
glassware  article. 

•  Be  sure  that  the  water  supply  to 
both  sides  of  the  diamond-rimmed  blade 
is  adequate. 

•  Turn  on  the  saw. 

•  While  holding  or  otherwise 
securing  the  glassware  article  to  prevent 
twisting  and  binding  during  the  cutting, 
slowly  move  the  article  into  contact 
with  the  blade. 

•  Proceed  with  the  cutting. 

•  Interpretation  of  the  Cutting  Test  for 
Opaque  Glassware:  Annealed  (non- 
tempered)  glassware  will  readily  accept 
the  diamond-rimmed  blade  and  will  be 
easily  and  cleanly  cut  in  half  should 
you  proceed  that  far  with  the  cutting. 
Tempered  glassware,  on  the  other  hand, 
will  almost  immediately  break  into 
pieces  when  cut.  Breakage  occurs  as  the 
forces  applied  by  the  cutting  blade 


overcome  the  compressive  stress  that 
was  locked  into  the  article's  surface 
during  the  tempering  process. 

Conclusion 

Effective  as  of  the  date  of  publication 
of  this  Notice  in  the  Federal  Register, 
Customs  will  conduct  the  analysis  of 
transparent  and  translucent  glassware, 
falling  under  the  purview  of  the 
aforementioned  HTSUS  item  numbers, 
using  the  3  following  procedures: 
Macroscopic  Analysis,  Polariscopic 
Examination  and  Thermal  Shock  Test. 
These  procedures  were  published  at  FR 
31786  (Volume  58.  No.  106),  on  June  4, 
1993. 

In  addition.  Customs  is  seeking 
comments  from  interested  parties  on  the 
Cutting  Test  for  Opaque  Glassware. 
Comments  should  be  submitted  within 
30  days  of  the  date  of  publication  of  this 
Notice.  During  the  30  day  response 
period.  Customs  will  continue  its 
assessment  of  the  cutting  test. 
Immediately  upon  the  close  of  the 
response  period.  Customs  will  evaluate 
the  submissions  and  the  data  from  its 
tests  and  publish  an  updated  method  for 
opaque  glassware. 

Dated:  September  30, 1993. 
John  B.  CLoughlin. 

Director,  Office  of  Laboratories  and  Scientific 
Services. 

(FR  Doc.  93-24562  Filed  10-5-93;  8:45  ami 
BILUNC  COOC  4a20-02-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  Amendment  of 
System  of  Records 

AGENCY:  E)epartment  of  Veterans  Affairs. 
ACTION:  Notice;  publication  of  notice  of 
amendment  of  routine  use. 

SUMMARY:  As  required  by  the  Privacy 
Act  of  1974.  5  U.S.C  552a(e).  notice  is 
hereby  given  that  the  Department  of 
Veterans  Affairs  (VA)  is  considering 
amending  the  system  of  records  entitled 
"Patient  Medical  Records— VA"  (24  VA 
136)  which  is  set  forth  on  pages  938- 
942  of  the  Federal  Register  publication, 
"Privacy  Act  Issuances,"  1991  Comp.. 
Volume  11;  and  amended  at  57  FR 
28003,  June  23. 1992;  57  FR  45419, 
October  1. 1992;  and  58  FR  29853,  May 
24, 1993. 

DATES:  Interested  persons  are  invited  to 
submit  written  comments,  suggestions, 
or  objections  regarding  the  proposed 
routine  use  amendment  to  the  Secretary 
of  Veterans  Affairs  (271  A),  810  Vermont 
Avenue,  NW,  Washington,  DC  20420. 
All  relevant  material  received  before 
November  5, 1993,  will  be  considered. 


All  written  comments  received  will  be 
available  for  public  inspection  only  in 
room  170  of  Uie  above  address  only 
between  the  hours  of  8  a.m.  and  4:30 

E.m.  Monday  through  Friday  (except 
olidays)  until  November  15, 1993.  If  no 
comment  is  received  during  the  30-day 
review  period  allowed  for  public 
comment  or  unless  otherwise  published 
in  the  Federal  Register  by  VA,  the 
routine  use  amendment  in  this  system  is 
effective  September  24, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Celia  Winter.  Program  Specialist, 
Medical  Administration  Service  (161B), 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue,  NW.  Washington,  DC 
20420,  (202)  535-7437. 
SUPPI.EMENTARY  INFORMATION:  On 
October  1. 1992  (57  FR  45419)  routine 
use  number  39  was  proposed  to  the 
system  of  records,  "Patient  Medical 
Records"  (24  VA  136).  The  purpose  of 
the  routine  use  was  to  permit  the 
disclosure  of  individual  identiHers  for 
nonservice-connected  veterans  to  other 
Federal  agencies  for  income  verification. 
The  routine  use,  as  published,  specifies 
the  social  security  number  of  "veterans 
and  the  dependents  of  veterans."  Since 
the  spouse  of  a  veteran  is  not  always  a 
dependent  of  the  veteran,  the  "spouse  of 
the  veteran"  is  specifically  added  to  the 
routine  use  in  this  amendment.  The 
social  security  number  of  the  veteran's 
spouse  is  required  for  the  veteran's 
eligibility  determination  and  income 
verification  because  the  spouse's 
income  is  included  in  the  veteran's 
gross  family  income. 

Approved:  September  24, 1993. 
Jesse  Brown, 
Secretary  of  Veterans  Affairs. 

Notice  of  System  of  Records 

In  the  system  identified  as  24  VA  136. 
"Patient  Medical  Records — VA" 
appearing  on  pages  938-942  of  the 
Federal  Register  publication,  "Privacy 
Act  Issuances,"  1991  Comp.,  Volume  II; 
and  amended  at  57  FR  28003.  June  23, 
1992;  57  FR  45419.  October  1. 1992;  and 
58  FR  29853..May  24. 1993.  the 
following  routine  use  is  amended: 

24  VA  136 

SYSTEM  NAME: 

Patient  Medical  Records — VA. 


ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM  INCLUDHtQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 


39.  Identifying  information,  including 
social  security  number,  concerning 
veterans,  spouse(s)  of  veterans,  and  the 
dependent(s)  of  veterans,  may  be 


disclosed  to  other  Federal  agencies  for 
purposes  of  conducting  computer 
matches  to  obtain  information  to 
determine  or  verify  eligibility  of  certain 
veterans  who  are  receiving  medical  care 
under  Title  38.  U.S.C 
•        •        •        •        * 

[FR  Doc  93-24490  Filed  10-5-93;  8:45  am] 
BIUJNQ  COOC  nSO-OI-M 


The  Enhanced-Use  Development  of  the 
VAMC  West  Palm  Beach,  Fl 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice  of  designation. 

SUMUMRY:  The  Secretary  of  the 
Department  of  Veterans  Affairs  is 


designating  the  West  Palm  Beach,  FL 
Veterans  Affairs  Medical  Center  for  an 
Enhanced-Use  development.  The 
Department  intends  to  enter  into  a  long- 
term  lease  of  real  property  with  the  Qty 
of  Riviera  Beach.  The  city  will  construct 
and  operate  a  pubhc  safety  facility  on 
the  site,  and  will,  as  consideration  for 
the  lease,  provide  specified  fadUtles 
and  services  to  the  Department  at  no 
cost. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacob  Galium,  Office  of  Asset  and 
Enterprise  Development  (089),  810 
Vermont  Avenue  NW.,  Washington,  DC, 
20420,  (202)  535-8556. 

SUPPLEMENTARY  INFORMATION:  38  U.S.C. 
8161  et  seq.  specifically  provides  that 


the  Secretary  may  enter  into  an 
enhanced-use  lease,  if  the  Secretary 
determines  that  at  least  part  of  the  use 
of  the  property  under  the  lease  will  be 
to  provide  appropriate  space  for  an 
activity  contributing  to  the  mission  of 
the  Department;  the  lease  will  not  be 
inconsistent  with  and  will  not  adversely 
affect  the  mission  of  the  Department; 
and  the  lease  will  enhance  the  property. 
This  project  meets  these  requirements. 

Approved:  September  21, 1993. 
Jesse  Brown, 

Secretary  of  Veterans  Affairs. 
[FR  Doc.  93-24469  Filed  10-5-93;  8:45  am] 
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L  94-409)  5  U^.a  552b<eH3). 


COMMOOTTY  FUTURES  THAOMQ  COMMMIKM 

-DKK  AND  DATE:  10:00  a.m.,  Tuesday. 
October  19, 1993. 

PLACE:  2033  K  St.  NW..  Washington. 
DC  Lower  Level  Hearing  Room. 

STATXiS:  Open. 

MATTERS  TO  BE  CONSiOEREO: 

— Prohibition  on  Insider  Trading,  final  rule 

1.59 
— Quarterly  TBview,  4th  quarter.  FY  1993 

COffTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  Secretary  of  the 
Commission. 
lean  A.  Webb, 

Secretary  of  the  Commission. 
'iFRDoc.  93  Z4652  Filed  10-4-93;  11:50  ami 

BiLUNG  COM  net-At-M 

COMMODITY  FUTURES  TRAOmO  COMMISSION 

TWIE  AND  DATE:  10:30  a.m.,  Tuesday, 

October  19, 1993. 

PLACE:  2033  K  St..  NW.,  Washington, 

DC  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATKM: 

Jean  A.  Webb,  (202)  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  93-24653  Filed  10^4-93;  11:50  am) 

BlLUtM  COOE  (SSI-ei-M 

COMMODITY  FUTURES  TRADINQ  COMMISSION 

TIME  AND  D«TE:  10:45  a.m.,  Tuesday, 

October  1=.,  1993. 

PLACE:  2033  K  St.,  NW.,  Washington, 

DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSiDERDED:  Review  of 

Enforcement  Activities. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  254-6314. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  93-24654  Filed  10-4-93;  11:50  am] 

niLMO  COOC  «39t-01-M 

COMMODITY  FUTURES  TRADING  COMMttSKM 
TIME  AND  DATE:  11:00  a.m..  Tuesday, 
October  19, 1993. 


PLACE:  2033  K  St..  NW..  Wtshington. 
DC  8th  Floor  Heurmg  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  C0N8K>ERE0:  Rule 
Enforcement  Review. 
CONTACT  PERSON  FOR  MORE  MFORMATION: 
Jean  A.  Webb.  254-6314. 
|MaA.W«bb, 

Secretary  of  the  CoaunisMitui. 
IFR  Doc  93-24«55  FiM  10-4-93;  11:50  am] 
I  COM  tMI-tt-M 


disposed  of  at  the  scheduled  meeting, 
may  be  cairiod  over  to  tho  agaadi  of  th« 
following  meeting. 

CONTACT  PERSON  FOR  MORE  MFORMATION: 
Donna  R.  Koohnks.  Secntaty.  (202) 
205-2000. 

Issued:  October  1. 1993. 

Donna  R.  KochnkB. 

Secretary. 

(FR  Doc  93-24712  Piled  10-4-«3;  2:50  pm| 


U^  CONSUMER  PRODUCT  SAFETY 

COMMISSION 

TME  AND  DATE:  10.00  a.m.,  Thursday. 

Octobe.  7, 1993. 

L0CAT)6n:  Room  440.  Westwood 

Towers,  5401  Westbard  Avenue. 

Bethesda,  Maryland. 

STATUS:  Open  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

Architectural  Glazing  Petition,  CP  92-1 

The  staff  will  brief  the  Commission  on 
petition  CP  92-1  from  O'Keeffe,  Inc. 
requesting  the  Commission  to  extend  the 
coverage  of  the  Architectural  Glazing 
Standard  by  removing  the  current  exemption 
for  wired  glass  used  in  "fire  doors"  and  by 
revising  the  scope  of  the  standard  to  include 
ceramic  glass  substitutes. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADOTTIONAL 
INFORMATION:  Sheldon  D.  Butts.  Office  of 
the  Secretary,  5401  Westbard  Ave., 
Bethesda.  MD  20207  (301)  504-0800. 

Dated:  September  30, 1993. 
Sheldon  D.  Butts, 

Deputy  Secretary. 

[FR  Doc.  93-24692  Filed  10-4-93;  2:49  pmj 

MUMQ  COOK  nea-ai-M 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

(USrrc  SE-93-31I 

TIME  AND  DATE:  2:00  p.m.,  October  14. 

1993. 

PLACE:  Room  101.  500  E  Street  SW.. 

Washington.  DC  20436. 

STATUS:  Open  to  the  public 

1.  Agenda  for  future  meeting 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  No.  731-TA-642  (Final)  (Ferrosiiicon 
from  Egypt) — briefing  and  vote. 

5.  Outstanding  action  jackets:  None 

In  accordance  with  Commission 
policy,  subject  matter  Usted  above,  not 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DATE  AND  TIME:  2  p.m.  (Eastern  Time) 
October  19. 1993. 

PLACE:  Conference  Room  on  the  Ninth 
Floor  of  the  EEOC  Office  Building.  1801 
"L"  Street.  NW..  Washington.  DC  20507. 

STATUS:  Part  of  the  Meeting  will  be  open 
to  the  public  and  part  of  the  Meeting 
will  be  closed. 

MATTERS  TO  BE  CONSIDERED: 

Open  Seirion 

1.  Announcement  of  Notation  Votes 

2.  Report  to  the  Commission:  Office  of  Legal 
Counsel 

3.  Enforcement  Guidance  on  Coverage  of 
Federal  Reserve  Banks 

4.  Enforcement  Guidance  on  the 
Extraterritorial  Application  of,  and 
Coverage  of  Foreign  Employers  Under  Title 
VII  and  the  Americans  with  Disabilities 
Act 

5.  Enforcement  Guidance  on  the  EfFsct  of 
Section  11 2  of  the  Civil  Rights  Act  of  1991 
on  the  Supreme  Court  Decision  in  LoraiHX 
v.  AT&T  Technologies,  Inc.  and  Charges 
Involving  Seniority  Systems. 

Cloaed  Session 

1.  Litigation  Authorization:  General  Counsel 
Recommendations 

2.  Agency  Adjudication  and  Determination 
on  the  Record  of  Federal  Agency 
Discrimination  Complaint  Appeals 
Note:  Any  matter  not  discussed  or 

concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices 
on  EEOC  Commission  meetings  in  the 
Federal  Register,  the  Cmnmission  also 
provides  a  recorded  announcement  a  full 
week  in  advance  on  future  Commission 
sessions.  Please  telephone  (202)  663-7100 
(voice)  and  (202)  663-4077  (TTD)  at  any  time 
for  information  on  these  meetings. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Frances  M.  Hart,  Executive  Officer  on 
(202)  663-4070. 


Federal  Register  /  Vol.  58.  No.  192 / Wednesday.  October  6.  1993 /Sunshine  Act  Meetings      52139 


Dated:  October  4, 1993. 
Frances  M.  Hart, 

Executive  Officer,  Executive  Secretariat. 
IFR  Doc  93-24738  Filed  10-4-93;  3:58  pml 
BIUJNQ  COM  CTSe-Ot-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Tuesday, 
October  12, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 


entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

'  1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  bom  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Cojrne,  Assistant  to  the 


Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  ccMnpany  applications 
scheduled  for  the  meeting. 

Dated:  October  4, 1993. 
Jennifier  J.  Jcrfinsoii, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  93-24737  Filed  10-4-93,  3:57  pml 
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VI. 
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Corrections 


Federal  Register 

Vol.  58.  No.  192 
Wednesday,  October  6,  1993 


This  section  of  «W  FEDERAL  REOSTER 
contains  edrtonai  cowcione  ct  pfeviously 
puMstwd  Presidential,  Rule.  Proposed  Ruie. 
and  Notice  documents.  These  corrections  are 
prepared  t>y  ttw  Office  of  the  Federal 
Register.  Agertcy  prepaied  correclione  are 
issued  as  signed  doctimeniB  and  appear  In 
the  appropriate  document  categories   ■ 
elsewhere  in  the  issue. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  71  and  91 

[Airspace  Docket  Na  91-AWA-3) 
RIN2120-AiL-.a 

Alteration  of  the  Denver  Class  B 
Airspace  Area;  CO 

Correction 

In  rule  document  93-22796  beginning 
on  page  48722  in  the  issue  of  Friday, 


September  17, 1993.  in  the  thin)  August  30, 1993,  make  the  fotiowing 

cohimn,  in  the  second  full  paragraph,  in     correction: 
(1),  in  the  first  line,  '^afly"  should  read 
"Valley". 


iiujNocoot  1606  ti  e 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 
12  CFR  Part  574 

IW-871 

RtN  1550-AA36 

Agency  Disapproval  of  Directors  and 
Senior  Executive  Officers  of  Savings 
Associations  and  Savirtgs  and  Loan 
Holding  Companies 

Correction 

In  rule  document  93-20688  beginning 
on  page  45421  in  the  issue  of  Monday. 


§574.9    [Corrected] 

On  page  45428,  in  the  first  cohunn,  in 
§  574.9(aM5)(i)(B).  in  the  third  Hne,  "» 
pt"  should  read  "a  prompt". 

BU.L1NQ  COOC  tSOS-OI-O 
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Wednesday 
October  6,  1993 


Part  li 

Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 

21  CFR  Parts  812  and  813 

Investigational  Device  Exemptions; 
Proposed  Rules 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnlatratlon 

21CFRParta812and813 
[Docket  No.  91  N-(B921 

Investigational  Devica  Exemptions; 
Intraocular  Lanaaa 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
remove  the  regulations  on 
investigational  exemptions  for 
intraocular  lenses  (lOL's).  An  lOL  is  an 
implant  intended  to  surgically  replace 
the  natiiral  lens  of  the  human  eye.  FDA 
believes  that  it  is  no  longer  necessary  to 
maintain  particularized  regulations  on 
lOL  investigations  because  approved 
lOL's  are  now  widely  available  and 
investigations  of  lOL's  can  be  conducted 
under  the  investigational  device 
regulations  applicable  to  medical 
devices  generally.  Because  the 
investigational  lOL  regulations  to  be 
removed  contain  provisions  for 
disqualification  of  clinical  investigators 
and  because  disqualification  provisions 
are  needed  for  device  investigations 
generally,  elsewhere  in  this  issue  of  the 
Federal  Register  FDA  is  proposing 
procedures  for  disqualification  of 
clinical  investigators  for  inclusion  in  the 
current  general  investigational  device 
regulations. 

DATES:  Written  comments  by  December 
6. 1993.  FDA  proposes  that  any  final 
rule  that  may  issue  based  on  this 
proposal  become  effective  30  days  after 
of  its  publication  in  the  Federal 
Register. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.  Sheehan,  Center  for  Devices 
and  Radiological  Health  (HFZ-84),  Food 
and  Drug  Administration,  2098  Gaither 
Rd.,  Rockville,  MD  20850,  301-594- 
4765. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

FDA  has  two  regulations  on 
investigational  use  of  medical  devices. 
Part  812  (21  CFR  part  812)  covers 
investigational  devices  generally  and 
part  813  (21  CFR  part  813)  applies  only 
to  lOL's.  The  existence  of  a  separate 
regulation  for  investigational  use  of 


lOL's  is  due  to  provisions  of  the  Medical 
Device  Amendments  of  1976  (1976 
amendments)  (Pub.  L.  94-295)  that 
addressed  lOL's. 

In  the  Federal  Register  of  April  6, 
1976  (41  FR  14570),  lOL's  were  deemed 
to  be  new  drugs  and  subject  to 
investigations  drug  requirements.  This 
action  was  taken  in  an  effort  to  control 
the  incidence  of  reported  complications 
associated  with  lOL  use,  such  as 
endothelial  corneal  dystrophy, 
dislocation,  uveitis  and  material 
degradation.  Prior  to  this 
announcement,  there  was  no  oversight 
of  clinical  use  of  lOL's  by  FDA. 

Subsequent  to  this  announcement,  the 
1976  amendments  to  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  were 
enacted  on  May  28, 1976.  Under  section 
520(l)(3)P)(iii)  of  the  act  (21  U.S.C 
360j(l)(3)P){iii)).  (TransiUonal 
{^visions  for  Eievlces  Considered  as 
New  Drugs  or  Antibiotic  Drugs),  a 
device  which  FDA  previously  declared 
to  be  a  new  drug  in  a  Federal  Register 
notice  after  March  31. 1976,  was  subject 
to  two  new  provisions:  (1)  The  device 
required  an  approved  premarket 
approval  application  (PMA)  or 
investigational  device  exemption  (IDE) 
18  months  after  the  Mny  28, 1976, 
enactment  date;  (2)  during  the  time 
between  the  enactment  date  and  IDE  or 
PMA  approval,  FDA  could  restrict  the 
interim  use  of  such  devices  to  qualified 
physicians  in  accordance  with  section 
520(g)  of  the  act.  Exemptions  for 
Devices  for  Investigational  Use.  If  the 
devices  were  restricted  under  section 
520(g),  the  Act  provided  that  the 
requirements  would  be  made  applicable 
"in  such  a  manner  that  the  device  shall 
be  made  reasonably  available  to 
physicians  meeting  appropriate 
qualifications  prescribed  by  the 
Secretary."  As  required  by  the  1976 
amendments,  FDA  published  in  the 
Federal  Reg^ter  of  August  20, 1976  (41 
FR  35282),  proposed  IDE  regulations 
that  would  nave  applied  to  all  medical 
devices,  including  lOL's.  Comments 
received  on  the  proposal  persuaded 
FDA  of  the  need  to  extend  the  comment 
period  on  the  proposed  IDE  regulations. 
However,  due  to  concerns  over  lOL 
safety,  and  due  to  Congress'  intent  that 
FDA  make  lOL's  subject  to 
investigational  device  controls 
promptly,  the  Commissioner  of  Food 
and  Drugs  (the  Commissioner)  decided 
to  take  immediate  action  to  "assure  that 
these  lenses  are  shipped  and  used  only 
in  accordance  with  appropriate 
investigational  controls"  (42  FR  58874. 
November  11, 1977).  Accordingly,  in  the 
Federal  Register  of  November  11, 1977, 
FDA  promulgated  a  final  rule  on  IDE 
reqvdrements  for  lOL's  (42  FR  58874). 


The  preamble  to  this  regulation  stated 

that: 

When  the  general  investigational  device 
regulations  are  published  in  final  form  and 
become  efiective,  the  Commissioner  will 
rescind  those  portions  of  these  regulations 
applicable  to  Investigational  studies  of 
Intraocular  lenses  that  are  adequately 
covered  by  the  general  regulations 
(42  FR  58876). 

FDA  published  the  final  IDE 
regulations  applicable  to  medical 
devices  genendly  on  January  18, 1980 
(45  FR  3732),  and  annoimced  its 
decision  not  to  revoke  the  lOL 
regulations  at  that  time  because 
sponsors,  investigators,  institutional 
review  boards  (IWB's),  and  FDA  were 
thoroughly  familiar  with  part  813. 
"Subjecting  lOL  investigators  to  a  new 
part  812  (21  CFR  part  812)  rather  than 
to  part  813  wouldnot  afford  greater 
protection  than  now  exists  and  could 
disrupt  ongoing  investigations"  (45  FR 
3732  at  3739).  Thus,  FDA  issued  part 
812  and  retained  part  813. 

To  ensure  that  lOL's  were  reasonably 
available,  FDA  permitted  sponsors  of 
lOL's  to  conduct  "adjunct"  studies 
which  permitted  much  broader  use  of 
investigational  lOL's  than  is  permitted 
with  oUier  investigational  devices.  FDA 
began  phasing  out  adjunct  studies  in 
1986,  when  it  concluded  that  enough 
models  of  lOL's  had  been  approved  to 
ensure  that  lOL's  were  reasonably 
available  (Ref.  1).  Adjunct  studies  were 
completely  phased  out  by  1990.  By 
eliminating  the  adjimct  phase  of  lOL 
studies.  FDA  encouraged  earUer 
completion  of  investigations,  earlier 
submission  of  PMA's,  and  reduced  size 
of  clinical  investigations.  With  the 
elimination  of  the  adjunct  phase  of  lOL 
studies,  investigations  of  lOL's  no 
longer  have  this  distinguishing 
characteristic  that  may  once  have 
justified  separate  regulatory  treatment. 
FDA  has  now  approved  over  1,000  lOL 
models. 

In  light  of  the  fact  that  investigational 
lOL  no  longer  need  disparate  treatment, 
FDA  has  reexamined  the  need  to  retain 
part  813  and  has  concluded  that 
maintaining  a  regulatory  distinction 
between  the  lOL  studies  and  other 
medical  device  studies  is  no  longer 
justified.  It  is  true  that  the  lOL 
regtilations  contain  some  provisions  that 
are  not  reflected  in  the  IDE  regulations. 
For  example,  the  application  for 
investigational  device  exemption  under 
§  813.20  requires  certain  information 
not  generally  reqvdred  in  part  812,  such 
as  a  more  detailed  description  of  the 
ingredients,  properties,  and  operation  ol 
the  device.  Also,  the  investigational 
plan  required  under  part  813  requires 
the  submission  of  more  information 
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than  part  812.  Howefver,  the  agency 
believes  that  these  and  other  differences 
are  relatively  insignificant  because  the 
agency  will  continue  to  demand  high 
quality  submissions,  complete 
information,  and  ethical  and 
professional  conduct  of  sponsors  and 
investigators  sufficient  to  justify  the 
granting  and  continuance  of  an  IDE. 
With  respect  to  IDE  submissions  for 
lOL's,  FDA  expects  that  submissions 
will  continue  to  include  essentially  the 
same  information  now  required 
specifically  under  part  813. 

The  dual  regulatory  schemes  under 
parts  812  and  813  have  common  goals: 
(1)  To  encourage  medical  device 
research  and  development;  and  (2)  to 
protect  the  rights,  safety,  and  welfare  of 
human  subjects.  The  research 
commimity,  including  investigators  and 
IRB's.  and  FDA  have  acquired  greater 
familiarity  and  experience  using  and 
implementing  the  IDE  regiilations.  "Ilie 
agency  beUeves  that  the  continued 
existence  of  similar,  but  not  identical, 
regulatory  requirements  is  unnecessary 
and  occasionally  confusing. 

FDA  emphasizes  that  requiring  lOL 
studies  to  comply  with  part  812  does 
not  lessen  hxunan  subject  protection 
because  informed  consent  by  subjects  is, 
and  would  continue  to  be,  governed  by 
21  CFR  part  50.  Fxuthermore,  the  role  of 
the  IRB  imder  part  813  is  similar  to  that 
of  an  IRB  imder  part  56  (21  CFR  part 
56).  Also,  the  agency  attempts,  to  the 
extant  possible,  for  its  regulations 
governing  cUnical  investigations  of 
FDA-regulated  products  (e.g.,  drugs, 
biologies,  and  devices)  to  be  consistent 
under  the  bioresearch  monitoring 
regulations.  Because  part  813  contains 
provisions  for  IRB's  that  are  slightly 
different  from  part  56,  revocation  of  part 
813  would  support  FDA's  objective  of 
uniform  regulation  of  investigational 
products.  Part  56  contains  the  general 
regulations  that  FDA  promulgated  on 
this  subject  (46  FR  8958  at  8975,  January 
27, 1981). 

Thus,  to  eliminate  confusion  within 
the  clinical  research  community  and  to 
provide  uniformity  to  investigational 
device  studies,  FDA  is  proposing  to 
remove  the  lOL  regulations  in  their 
entirety;  and  to  remove  §  812.2(c)(8)  to 
exempt  lOL's  from  part  812  when  the 
lOL  is  the  subject  of  an  approved  PMA 
imder  section  515  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360e). 

The  lOL  regulations  include 
provisions  for  the  disqualification  of 
clinical  investigators.  Similar  provisions 
do  not  currently  exist  in  part  812.  In 
1980,  when  the  agency  promulgated  the 
lOL  regulations,  FDA  expected  to 
finalize  an  agency  wide  proposed  rule 


on  clinical  investigator  disqualification, 
which  appeared  in  the  Federal  Register 
of  Aiigust  8, 1978  (43  FR  35186).  That 
document  would  have  applied  to  all 
investigational  device  studies.  However, 
a  general  final  rule  on  clinical 
investigator  disqualification  was  never 
published,  although  FDA  did 
incorporate  many  provisions  of  the 
August  8, 1978,  proposal  into  its 
regulations  on  investigational  drugs  (43 
FR  35186)  (52  FR  8798,  March  19, 
1987).  FDA  is  now  canying  out  its 
original  intent  to  have  in  place  clinical 
investigator  disqualification  procedures 
for  investigational  devices  generally. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  proposing  provisions 
for  the  disqualification  of  clinical 
investigators  under  part  812. 

n.  Economic  Impact 

This  proposal  would  remove  existing 
regulations  on  investigational 
exemptions  fcv  lOL's.  Investigations  of 
lOL's  can  be  conducted  under  the  IDE 
regulations  in  part  812  applicable  to 
medical  devices  generally.  FDA  believes 
there  wrill  be  no  increased  costs  to  lOL 
sponsors  and  investigators  to  comply 
with  part  812  rather  than  part  813.  The 
requirements  are  essentially  the  same, 
although  the  lOL  regulations  contain 
some  provisions  not  reflected  in  the  IDE 
regulations.  FDA  expects,  therefore,  that 
submissions  for  lOL's  will  continue  to 
include  essentially  the  same 
information  now  required  specifically 
under  part  813  and  therefore  that  there 
will  be  no  change  in  costs.  The  benefits 
of  this  action  are  that  it  will  further 
implement  FDA's  plan  for  consistent 
bioresearch  monitoring  regulations  for 
all  FDA  regulated  products,  and  will 
resiUt  in  a  single  regulation  for 
investigationd  exemptions  for  medical 
devices,  rather  than  two  similar 
regulations  which  may  be  tmnecessarily 
confusing.  TTiese  benefits  cannot  be 
quantified  in  monetary  terms.  Therefore, 
FDA  certifies  that  this  proposed  rule 
requires  neither  a  regulatory  impact 
analysis,  as  specified  in  Executive  Order 
12291,  nor  q  regxilatory  flexibility 
analysis  as  defined  in  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354). 

m.  Comments 

Interested  persons  may,  on  or  before 
December  6, 1993,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  nimiber  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 


above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

IV.  ReCerence 

The  following  reference  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Report  on  lOL  Adjimct  Study,  Office  of 
Device  Evaluation,  Center  for  Devices  and 
Radiological  Health.  FDA,  December  19B6. 

List  of  Subjects 

21  CFR  Part  812 

Health  records.  Medical  devices. 
Medical  research.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  813 

Medical  devices,  Medical  research. 
Reporting- and  recordkeeping 
requirements. 

Therefore,  imder  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
chapter  I  of  title  21  of  the  Code  of 
Federal  Regulations,  be  amended  in  21 
CFR  parts  812  and  813  as  follows: 

PART  812— INVESTIGATKMML 
D^CE  EXEMPTIONS 

1.  The  authority  citation  for  21  CFR 
part  812  continues  to  read  as  follows: 

Authority:  Sees.  301,  501,  502, 503,  505, 
506,  507,  510,  513-522,  530-542.  701.  702. 
704,  706,  801  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  331.  351,  352,  353. 
355,  356,  357.  360,  360c-360l.  360gg-360ss, 
371,  372,  374,  376,  381);  sees.  215,  301,  351 
of  the  PubHc  Health  Ser\'ice  Act  (41  U.S.C. 
216.  241,  262). 

%8iZ2    [AmwKled] 

2.  Section  812.2  Applicability  is 
amended  by  removing  paragraph  (c)(8). 

PART  813-{REMOVED  AND 
RESERVED] 

3.  Part  813.  consisting  of  §§  813.1 
through  813.170,  is  removed  and 
reserved. 

Dated:  September  29. 1993. 
Michael  R.  Taylor, 

Depu  ty  Commissioner  for  Policy. 

(FR  Doc.  93-24474  Filed  10-5-93;  8:45  am) 
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21  CFR  Part  812 
[Doelwl  No.  92N-0308] 

Invastlgatlonal  Davica  Examptlona; 
Olaquallflcatlon  of  Clinical 
Invastlgatora 

agency:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
revise  its  medical  device  regulations  to 
include  provisions  for  the 
disqualiflcation  of  cUnical  investigators. 
The  agency  is  proposing  this  change  to 
further  implement  its  plan  for  consistent 
bioresearch  monitoring  regulations  for 
all  products  regulated  by  FDA  and  to 
improve  the  remedies  available  to  deal 
wifii  clinical  investigator  misconduct. 
DATES:  Written  comments  by  November 
5, 1993,  FDA  proposes  that  any  final 
rule  that  may  issue  based  on  this 
proposal  become  effective  30  days  after 
its  publication  in  the  Federal  Register. 
ADDRESSES:  Submit  Written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr.,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.  Sheehan,  Center  for  Devices 
and  Radiological  Health  (HFZ-84),  Food 
and  Drug  Administration,  2098  Gaither 
Rd.,  Rockville.  MD  20859,  301-594- 
4765. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  has  long  intended  to  have  a 
clinical  investigator  disqualification 
procedure  available  for  medical  device 
investigations.  Although  the 
investigational  device  exemption  (IDE) 
regulations  (21  CFR  part  812)  allow 
regulatory  action  against  a  study 
sponsor  due  to  a  noncompliant 
investigator,  such  as  terminating  the 
sponsor's  IDE  or  imposing  additional 
restrictions  under  the  IDE,  the  IDE 
regulations  do  not  expressly  provide  for 
clinical  investigator  disqualification. 
The  proposed  ffiE  regulation,  published 
in  the  Federal  Register  of  August  20, 
1976  (41  FR  35282  at  35311),  contained 
disqualification  provisions  for  clinical 
investigators  in  proposed  §  812.119  that 
were  not  included  in  the  final  IDE 
regulation  pubUshed  on  January  18, 
1980  (45  FR  3749).  that  applies  to 
device  investigations  generally. 
DisquaUfication  provisions  were 
included,  however,  in  part  813  (21  CFR 

?>art  813)  on  investigational  exemptions 
or  intraocular  lenses  §  813.119  (42  FR 
58889.  November  11. 1977).  The 


preamble  to  the  final  IDE  regulation, 
published  in  the  Federal  Roister  of 
January  18. 1980  (45  FR  3732  at  3749). 
noted  that  proposed  $  812.119  waa  being 
deleted  ana  would  be  addressed  in 
FDA's  final  agency-wide  regulations  on 
the  obligations  of  clinical  investigators, 
which  had  been  proposed  in  the  Federal 
Register  of  August  8. 1978  (43  FR 
35186). 

FDA  believes  that  amending  part  812 
to  Include  provisions  for  Investigator 
disqualification  would  further  the 
agency's  overall  plan  to  implement 
consistent  bioresearch  monitoring 
regulations  for  all  products  regulated  by 
FDA  and  would  give  FDA  an  additional 
regulatory  tool  to  deal  with  violations 
by  investigators  with  the  IDE 
regulations.  This  tool  has  been  a  useful 
part  of  the  regulatory  program  for 
investigational  new  drugs  for  30  years 
and  is  currently  set  forth  in  21  CFR 
312.70. 

FDA's  general  intent  is  that  its 
regulations  on  clinical  investigations  be 
compatible  with  the  Department  of 
Health  and  Human  Services'  regulations 
and  FDA's  bioresearch  monitoring 
program,  including  its  rules  on 
protection  of  human  subjects  (part  50 
(21  CFR  part  50));  standards  for 
institutional  review  boards  (part  56  (21 
CFR  part  56));  and  good  laboratory 
practices  for  nonclinical  laboratory 
studies  (part  58  (21  CFR  part  58)).  Part 
50  became  a  final  rule  in  1980  (45  FR 
36390,  May  30, 1980);  part  56  became  a 
final  rule  in  1981  (46  FR  8975,  January 
27. 1981);  and  part  58  became  a  final 
rule  in  1978  (43  FR  60013,  December  22. 
1978).  The  agency  also  issued  a 
proposed  rule  in  the  Federal  Register  of 
September  27, 1977  (42  FR  49612).  on 
obligations  of  sponsors  and  monitors, 
which,  among  other  things,  proposed 
new  part  52.  Instead  of  publishing  a 
final  rule,  the  agency  decided  to  issue 
in  the  Federal  Register  of  February  17. 
1988  (53  FR  4723).  a  guideline  on 
monitoring.  Also,  as  mentioned  above, 
in  the  Federal  Register  of  August  8, 
1978  (43  FR  35186),  FDA  proposed 
regulations  on  obligations  of  clinical 
investigators  of  FDA  regulated  products 
generally  and  included  selected 
provisions  of  proposed  part  54.  which  is 
applicable  only  to  drugs,  in  the 
investigational  new  drug  applications 
final  rule  (known  as  the  IND  rewrite) 
that  was  published  in  the  Federal 
Register  of  March  19, 1987  (52  FR 
8798). 

Because  the  agency  intends  to  make 
its  regiilations  governing  clinical 
investigations  consistent,  and  because 
the  IDE  rule  in  part  812  does  not 
provide  for  disqualification  of  clinical 
investigators,  FDA  is  now  proposing  to 


amend  port  812  to  include  such 
provisions.  This  remedy  will  give  the 
agency  an  effective  means  of  dealing 
with  individual  violations  of  the  IDE 
regulations  in  a  more  focused  manner. 
At  present,  FDA's  principal  remedies  in 
cases  of  clinical  investigator  misconduct 
are  termination  of  the  IDE,  imposition  of 
restrictions  under  the  IDE.  or  bringing 
administrative  or  fudicial  enforcenient 
actions.  Disqualification  of  a 
noncompliant  investigator  will  often  be 
a  more  suitable  remedy  for  some  forms 
of  misconduct. 

This  proposed  rule  is  an  extension  of 
existing  S  813.119.  which  appUes  to 
investigations  of  intraocular  lenses,  to 
all  clinical  investigations  under  the  IDE 
regulations.  FDA  believes  that  the 
proposed  regulation  is  substantively 
consistent  with  the  regulation  governing 
disqualification  of  clinical  investigators 
of  investigational  new  drugs  (§  312.70). 
even  though  the  proposed  regulation 
follows  the  format  of  the  existing 
intraocular  lens  clinical  investigator 
disqualification  regulation  (§  813.119). 
FDA  believes  it  more  appropriate  to 
follow  the  existing  device  regulation 
format  for  these  regulations.  FDA  invites 
comments,  however,  on  whether  the 
regulations  for  drugs  and  devices  should 
be  identical,  or  virtually  identical.  FDA 
is  giving  notice  that,  if  comments 
persuade  the  agency  to  revise  the 
proposed  rule  to  follow  §  312.70 
precisely  or  closely,  e.g.,  due  to 
familiarity  with  §  312.70  among 
investigators  and  industry,  the  agency 
may  issue  a  final  rule  that  parallels 
S  312.70.  FDA  is,  therefore,  keenly 
interested  in  comments  on  this  issue. 

n.  Discussion  of  Proposed  Amendments 

The  proposed  amendments  to  part 
812  consist  of  disqualification 
provisions  similar  to  those  contained  in 
§813.119.  This  proposal  consists  of  the 
following  provisions: 

A.  Purposes 

Proposed  §812. 119(a)  identifies  the 
purposes  of  disqualification  of  an 
investigator  who  has  violated  the 
regulations,  which  are  to:  (1)  Preclude 
the  investigator  fi'om  conducting 
clinical  investigations  subject  to 
requirements  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  for 
prior  submission  to  FDA.  until  such 
time  as  it  becomes  likely  that  he  vrill 
abide  by  such  regulations  or  that  such 
violations  will  not  recur;  and  (2) 
exclude  the  consideration  of  any 
clinical  investigations  which  have  been 
conducted  in  whole  or  in  part  by  the 
investigator,  in  support  of  applications 
for  an  investigational  exemption  or  for 
premarket  approval  from  FDA.  imtil 
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such  time  as  it  becomes  likely  that  he 
will  abide  by  the  regulations  (unless  it 
can  be  adequately  demonstrated  that 
8\ich  violations  did  not  occur  during  or 
affect  the  validity  or  acceptability  of  a 
particular  investigation).  However,  the 
determination  that  a  clinical 
investigation  may  not  be  considered  in 
support  of  an  application  for  exemption 
or  premarket  approval  does  not  relieve 
the  applicant  for  such  an  application  of 
any  obligation  under  any  other 
applicable  regulation  to  submit  the 
results  of  the  investigation  to  FDA. 

B.  Grounds  for  Disqualification 

Proposed  §  812.119(b)  establishes  that 
the  Commissioner  of  Food  and  Drugs 
(the  Commissioner)  may  disqualify  an 
investigator  upon  finding  that  the 
investigator  caused  false  information  to 
be  submitted  to  FDA,  or  to  the  sponsor 
of  a  study  with  the  imderstanding  that 
information  may  be  submitted  to  FDA, 
or:  (1)  That  the  investigator  violated  any 
of  the  regulations  set  forth  in  part  812; 
and  (2)  that  the  violation  or  violations 
adversely  affected  the  integrity  of  the 
clinical  investigation,  the  rights  of  the 
human  subjects,  and/or  the  safety  of  the 
subjects. 

C.  Informal  Conference  or  Written 
Explanation 

Proposed  §  812.119(c)  provides  the 
investigator  with  an  opportunity  to 
respond  to  notification  from  FDA  which 
states  that  there  are  groimds  which,  in 
the  agency's  opinion,  may  jxistify 
disqualification  of  the  investigator.  The 
investigator  may  respond  to  the  notice 
at  an  informal  conference  or  in  writing. 
The  written  notice  to  the  investigator 
will  specify  a  time  period  within  which 
the  investigator  should  respond. 

If  FDA  accepts  the  investigator's 
explanation  for  his  noncompliance  with 
the  regulations,  the  disqualification 
process  will  be  terminated  and  the 
investigator  wiU  be  notified  in  writing 
of  this  decision.  If  the  investigator's 
explanation  for  the  noncompliance  is 
not  accepted  by  the  agency,  FDA  will 
inform  the  investigator  in  writing  of  the 
reason  for  the  nonacceptance. 

D.  Notice  of  and  Opportunity  for  a 
Hearing  on  Proposed  Disqualification 

Proposed  S  812.119(d)  provides  that, 
whenever  the  Commissioner  has 
information  indicating  that  grounds 
exist  which  may  justify  disqualification 
of  an  investigator,  and  the  investigator 
hat  failed  to  offer  an  acceptable 
explanation  for  the  noncompliance,  the 
Commissioner  may  issue  to  the 
investigator  a  written  notice  proposing 
that  the  investigator  be  disqualified.  An 


opportimity  for  a  hearing  automatically 
attaches. 

E.  Offer  of  Consent  Agreement 

Proposed  $  812.119(e)  provides  the 
investigator  with  an  opportimity  to 
enter  into  a  consent  agreement  with 
FDA  in  lieu  of  completing  the 
disqualification  proceeding. 

F.  Hearing  and  Final  Order  on 
Disqualification 

Proposed  $  812.119(f)  orovides  the 
mechanisms  by  which  a  bearing  and 
final  order  will  be  conducted.  A  hearing 
on  the  disqualification  of  an  investigator 
is  to  be  conducted  in  accordance  with 
the  reqiiirements  for  a  regulatory 
hearing  as  set  forth  in  21  CFR  part  16. 

If  the  Commissioner,  after  a  regulatory 
hearing,  or  if  a  hearing  has  been  waived, 
makes  the  findings  required  for 
disqualification  required  by  proposed 
§  812.119,  the  Commissioner  will  issue 
a  final  order  disqualifying  the 
investigator.  The  order  shall  include  a 
statement  of  the  basis  for  that 
determination  and  shall  prescribe  any 
actions  to  be  taken  with  regard  to 
ongoing  regiilated  clinical  investigations 
being  conducted  by  the  investigator. 
The  Commissioner  will  also  notify  (with 
a  copy  of  the  order)  the  investigator  of 
the  action,  as  well  as  the  sponsor  of 
each  clinical  investigation  subject  to 
requirements  for  prior  submission  to 
FDA  that  was  or  is  being  conducted  by 
the  investigator. 

Alternatively,  if  the  Commissioner 
determines  not  to  make  the  findings 
required  for  disqualification,  the 
Commissioner  shall  issue  a  final  order 
terminating  the  disqualification 
proceedings.  This  order  shall,  likewise, 
include  a  statement  of  the  basis  for  that 
determination.  Upon  issuing  a  final 
order,  the  Commissioner  shall  notify  the 
investigator  and  provide  a  copy  of  the 
order. 

G.  Actions  Upon  Disqualification 

Proposed  S  812.119(g)  explains  what 
efiiect  disqualification  has  upon  the 
clinical  investigations  conducted  by  an 
investigator.  It  states  that  no  clinical 
investigation  subject  to  a  requirement 
for  prior  submission  to  FDA  will  be 
authorized  by  the  agency  if  the 
investigation  is  to  be  conducted,  in 
whole  or  part,  by  a  disqualified 
investigator. 

As  for  ongoing  clinical  investigations 
being  performed  by  the  investigator,  the 
Commissioner  must  consider  the  nature 
of  the  studv,  the  number  of  subjects 
involved,  the  risks  to  the  subjects  from 
suspension  of  the  investigation,  and  the 
need  for  involvement  of  an  acceptable 
investigator.  Based  upon  this 


information,  the  Commissioner  may 
direct,  in  the  final  order  disqualifying, 
an  investigator,  that  one  or  more  of  the 
following  actions  be  taken  for  each  such 
clinical  investigation: 

(1)  The  clinical  investigation  may  be 
terminated  or  suspended  in  its  entirety 
unless  the  investigator  is  reinstated 
imder  proposed  §812.119  or  another 
investigator  accepts  responsibility  for 
the  clinical  investigation. 

(2)  No  new  subject  shall  be  allowed  to 
participate  or  be  asked  to  participate  in 
the  investigation  imless  the  investigator 
is  reinstated  or  another  investigator 
accepts  responsibility  for  the  cunical 
investigation. 

(3)  Any  human  subject  who  has 
previously  been  allowed  to  participate 
in  the  investigation  and  who  remains 
under  the  supervision  of  the 
investigator,  but  who  is  no  longer 
receiving  the  test  device  or  having  it 
used  involving  him  or  her  (i.e.,  a  person 
having  followup  monitoring  by  the 
investigator,  or  acting  as  a  control),  shall 
continue  to  be  monitored  by  the 
investigator,  but  the  human  subject  shall 
not  receive  another  device,  or  have  it 
used  involving  him  or  her,  imtil  the 
■investigator  is  reinstated  or  another 
investigator  accepts  responsibility  for 
the  clindcal  investigation. 

(4)  Any  human  subject  who  has  been 
allowed  to  participate  in  the 
investigation  and  who,  but  for 
suspension  of  the  clinical  investigation, 
would  continue  to  receive  the  device  or 
have  it  used  involving  him  or  her,  may 
not  receive  it  or  have  it  used  until  the 
investigator  is  reinstated  or  another 
investigator  accepts  responsibility  for 
the  clinical  investigation;  unless  the 
disqualified  investigator  states  in 
writing  that  it  is  contrary  to  the  health 
of  the  subject  to  discontinue  use  of  the 
test  device  until  the  investigator  is 
reinstated  or  another  investigator  can 
assiune  responsibility  for  the  clinical 
investigation.  In  this  latter  case,  FDA 
may  impose  any  further  conditions  that 
the  Commissioner  considers  appropriate 
to  protect  the  rights  and  safety  of  the 
subjects. 

(5)  A  subject  may  continue  to  receive 
or  use  the  test  device  for  the  time  period 
and  under  the  conditions  specified  by 
the  Commissioner  in  the  final  order 
disqualifying  an  investigator  without  a 
written  request  from  the  investigator 
whenever  the  Commissioner  determines 
that  discontinuing  further  use  until  the 
investigator  is  reinstated  or  another 
investigator  can  assume  responsibility 
for  the  clinical  investigation  would 
create  a  life-threatening  problem. 

With  regard  to  other  clinical 
investigations  conducted  by  the 
disqualified  investigator,  any 
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investigation  done  by  an  investigator 
before  or  after  disqualification  may  be 
presumed  by  FDA  to  be  unacceptable. 
Each  application  for  an  investigation 
exemption  or  for  premailcet  approval, 
whether  approved  or  not,  containing  or 
relying  upon  any  clinical  investigation 
performed  by  tbe  investigator  may  be 
examined  to  determine  whether  the 
investigation  was  or  woiild  be  essential 
to  a  regulatory  decision  regarding  the 
application.  Q^  it  is  determined  that  the 
investigation  was  or  would  be  essential, 
FDA  will  also  determine  whether  the 
investigation  is  acceptable 
notwithstanding  the  disqualification  of 
the  investigator.  The  person  relying  on 
the  investigation  may  be  required  to 
establish  that  the  clinical  investigation 
was  not  affected  by  the  circumstances 
which  led  to  disqualification  of  the 
investigator,  a.g.,  by  subniittina 
validating  information.  If  the  diniral 
investigation  is  determined  to  be 
imacceptable,  it  will  be  eliminated  fitun 
consideration  in  support  of  th» 
applicaticMi,  and  this  elimination  may 
serve  as  new  information  )usiifying  the 
termination  or  withdrawal  of  approval 
of  the  application. 

Furthermore,  no  clinical  investigation 
begim  by  an  investigator  ahei  the  dote 
of  his  disqualification  will  be 
considered  in  support  of  any 
application  for  an  exemption  oi 
premarket  approval  appilication  (PMA), 
except  a  clinical  investigation  begun  by 
an  investigator  after  he  or  she  has  been 
reinstated.  The  determination  that  a 
clinical  investigation  may  not  be 
considered  in  support  of  an  application 
for  an  exemption  or  PMA  does  not, 
however,  relieve  the  applicant  of  any 
obligation  under  any  other  applicable 
statute  or  regulation  to  submit  the 
results  of  the  clinical  investigation  to 
FDA. 

H.  Public  Disclosure  of  Information 
Regarding  Disqualification  or  a  Consent 
Agreement 

Proposed  §  812.119(h]  provides  that, 
upon  issuance  of  a  final  order 
disqualifying  an  investigator  or  upon 
entiy  of  a  consent  agreement,  FDA  may 
notify  all  or  any  interested  persiuu.  This 
notice  may  be  given  whenever  the 
agency,  in  its  discretion,  believes  that 
the  notice  would  fiirther  the  public 
interest  or  would  promote  compliance 
with  the  regulations  set  forth  in  part 
812,  or  other  laws  applicable  to  the 
conduct  of  clinical  investigations  or 
investigators.  This  notice,  if  given,  will 
include  a  copy  of  the  consent  agreement 
or  final  order  issued.  The  notice  with 
respect  to  a  consent  agreement  will  state 
that  the  investtgetor  has  agreed  to 
certain  restrictions  involving  dinical 


investigations.  The  notice  with  respect 
to  disqualification  will  state  that  the 
disqualification  constitutae  a 
determination  by  the  Commiaaioneg  that 
the  investigator  is  not  eligible  to 
conduct  rUniral  investi^tians  subject 
to  the  requirements  for  prior  submission 
to  FDA,  and  that  the  resulu  of  any 
rHnirnl  investigations  conducted  by  the 
clinical  inveetlgetar  mey  hcM  ba 
considered  by  FDA  in  support  of  any 
application  for  an  exempitian  or  PMA. 
Any  notice  issued  under  propoeed 
$  812.119  will  further  state  that  it  is 
given  becuise  of  the  professional 
relations  between  the  investigator  and 
the  perscHi  notified,  and  FDA  is  not 
advising  that  any  action  be  taken  by  the 
poson  notified. 

A  determination  that  an  investigatcv 
has  been  disqualified  and  the 
administrative  record  for  the 
determination  are  available  to  the  public 
upon  request,  subject  to  the  provisions 
in  part  20  (21  CFR  part  201.  A  consent 
agreement  under  proposed  §  812.119(e) 
is  available  to  the  public  upon  request. 

Furthermore,  whenever  FDA  has 
reason  to  beUeve  that  an  investigator 
may  be  subject  to  disqualification,  the 
agency  may,  in  its  discretion,  so  notify 
the  sponsor  of  any  ongoing  clinical 
investigation  in  which  that  investigator 
is  participating.  This  ncAification  will 
occur  simultaneously  with  or 
subsequent  to  the  agency's  {Nroposal  to 
disqualify  the  investigator,  imless  safety 
considerations  warrant  eariier 
notification  of  the  sponsor. 

I.' Alternative  or  Additional  Actions  to 
Disqualification  or  a  Consent  Agreement 

Proposed  §  812.119(1)  explains  that 
disqualification  of  an  investigator  under 
subpart  E  of  part  812  would  be 
independent  of,  and  neither  in  place  of, 
nor  a  precondition  to,  other  proceedings 
or  actions  authorized  by  the  act.  FDA 
may,  at  any  time,  through  the 
Department  of  Justice,  institute  any 
appropriate  judicial  proceedings  (civil 
or  criminal)  and  any  other  appropriate 
regulatory  action,  in  addition  to  or  in 
place  of,  and  prior  to,  simultaneously 
with,  or  subsequent  to.  disqualification. 
The  agency  may  also  refer  pertinent 
matters  to  another  Fedwal,  State,  or 
local  government  agency  for  such  action 
as  that  agency  determines  to  be 
appropriate. 

/.  Suspension  or  Terxnination  of  an 
Investigator  by  a  Sponsor 

Proposed  §  812.119(i)  provides  that 
the  sponsor  of  an  investigatianal  study 
may  at  any  time  remove  an  investigator 
fi'om  further  participation  in  the  study, 
whether  or  not  FDA  has  begun  amy 
action  to  disqualify  the  investigator.  The 


sponsor  need  not  use  either  the  grounds 
or  the  procedures  for  disqueliflration  sat 
forth  in  subpart  E  of  part  812.  If  a 
sponsor  removes  an  investigatQr  from  • 
study,  the  sponsor  shall  notify  FDA  in 
writing  and,  where  the  removal  is  due 
to  noncompliance  with  the  regulations, 
give  the  reasons  for  such  removal  as 
soon  as  possible,  but  in  no  event  later 
than  15  days  after  stjch  removaL 

JC.  Reinstaianent  of  a  Disquaiified 
Investigator 

Proposed  §  812.119(k)  establishes  the 
reqtiirements  of  Investigator 
reinstatement  An  investigator  who  has 
been  disquahfied  may  be  reinstated  as 
eligible  to  conduct  clinical 
investigations  subject  to  requirements 
for  prior  submission  to  FDA,  or  as 
acceptable  to  be  the  source  of  clinical 
investigations  to  be  submitted  to  FDA, 
if  the  Commissioner  determines,  upon 
an  evaluation  of  a  written  submission 
fiom  the  investigatar,  that  the 
investigator  can  adequately  assure  that 
he  will  conduct  such  studies  in 
compliance  with  the  reflations. 

A  guideline  for  the  reinstatement  of 
any  disqualified  investigator  is  available 
upon  request  from  the  Health 
Assessment  Policy  Staff  CHFY-20), 
Office  of  Health  Affairs,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
RockviUe,  MD  20857. 

A  disqualified  investigator  who 
wishes  to  be  reinstated  must  present  in 
writing  to  the  Commissioner  reasons 
why  he  or  she  believes  he  or  she  should 
be  r^nstated  and  a  detailed  description 
of  thfe  corrective  actions  the  investigator 
has  taken  or  intends  to  take  to  asstu^ 
that  \he  acts  or  omissions  that  led  to  the 
disqualification  will  not  occur.  The 
Commissioner  may  condition 
reinstatement  upon  the  si]^mission  of 
an  acceptable  protocol  for  a  specific 
clinical  investigation  providing  for 
additional  corrective  actions  or  spedal 
undertakings  by  a  sponsor,  an 
institution,  an  institutional  review 
committee,  or  another  investigator  to 
review  in  detail  the  investigator's 
compliance  with  agency  requirements, 
or  the  investigator's  being  found  in 
compliance  with  the  applicable  FDA 
regulations  upon  an  inspection. 

If  an  investigator  is  remstated,  the 
Commissioner  will  notify  the 
investigator  and  all  persons  who  were 
notified  of  the  disqualification  of  the 
investigator.  A  determination  that  an 
investigator  has  been  reinstated  is 
disclosable  to  the  public  under  part  20. 

m.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(aj(8)  that  this  action  is  of  a 
type  that  does  not  individiially  or 
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cumulatively  have  a  significant  eiied  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IV.  Economic  Impact 

The  potential  costs  of  this  proposed 
rule  are  those  that  are  to  be  incurred 
from  compliance  with  requirements  for 
reporting  to  the  agency  by  the  affected 
clinical  investigators  and  sponsors,  and 
are  estimated  to  be  $12,250  annually. 
This  amount  includes  the  estimated 
annual  reporting  burden  of  75  hours 
(see  section  V.  of  this  document) 
charged  at  an  average  annual  salary  of 
$30  per  hour  per  person  (clerical  and 
professional  salaries  combined).  No 
more  than  10  such  responses,  costing  no 
more  than  $1,000  each  in  time  and 
resources,  are  expected  annually.  The 
estimate  of  $12,250  also  includes  the 
potential  cost  of  responding  to  the 
agency's  written  notice  of  clinical 
investigator  noncompliance,  through 
informal  conference  or  written 


explanation  (see  §  812.119(c)).  This 
proposed  rule  specifies  the  procedures 
to  be  followed  for  the  disqualification  of 
noncompliant  clinical  investigators 
where  this  is  necessary  to  protect  the 
integrity  of  a  clinical  investigation  or 
the  rights  or  safety  of  human  subjects. 
These  potential  benefits  of  the  rule  to 
the  public  health  cannot  be  quantified 
in  monetary  terms. 

The  agency  does  not  anticipate  any 
other  significant  additional  costs  of 
compliance.  Therefore,  FDA  certifies 
that  this  proposed  rule  requires  neither 
a  regulatory  impact  analysis,  as 
specified  in  Executive  Order  12291,  nor 
a  regulatofy  flexibility  analysis  as 
defined  in  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354). 

V.  Paperworic  Reduction  Act  of  1980 

This  proposed  rule  contains 
information  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  imder 
the  Paperwork  Reduction  Act  of  1980. 
The  title,  description,  and  respondents 
of  the  information  collections  are  shown 


below  with  an  estimate  of  the  {>eriodic 
reporting  burden. 

Title:  Investigational  Device 
Exemptions:  Disqualification  of  Clinical 
Investigators:  NPRM. 

Description:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
revise  its  medical  device  regulations  to 
include  provisions  for  the 
disqualification  of  clinical  investigators. 
The  agency  is  proposing  this  change  to 
further  implement  its  plan  for  uniform 
bioresearch  monitoring  regulations  for 
all  products  regulated  by  FDA  and  to 
improve  the  remedies  available  to  deal 
with  clinical  investigator  misconduct. 
Because  the  agency  intends  to  make  its 
regulations  governing  clinical 
investigations  consistent,  and  because 
the  investigational  device  exemption 
rule  in  part  812  does  not  provide  for 
disqualification  of  clinical  investigators, 
FDA  is  now  proposing  to  amend  part 
812  to  include  such  provisions. 

Description  of  Respondents: 
Businesses  and  small  businesses  and 
organizations. 


21  CFR  Section 


Estimated  Annual  Burden  for  Reporting 


812.1 19(o)(2)(lv)(B) 

812.119(1)  

812.1 19(k)  , 

Total  Annual  Burden  Hours: 


Number  o(  Re- 
spondents 

3 1 

5 1 

75 


Nunt>er  Responses 
Per  Respondent 


Total  Annual  Re- 
sponses 


3  .. 
10 
5  _ 


Hours  Per  Re- 
sponse 


Total  Burden 
Hours 


5... 
1  ... 
10. 


15 
10 
50 


As  required  by  the  Paperwork 
Reduction  Act,  FDA  is  submitting  to 
OMB  a  request  that  it  approve  these 
information  collection  requirements. 
Organizations  or  individuals  desiring  to 
submit  comments  for  consideration  by 
OMB  on  these  information  collection 
requirements  should  address  them  to 
FDA's  Dockets  Management  Branch 
(address  above)  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  rm.  3003.  New  Executive  Office 
Bldg.,  Washington,  DC  20503,  Attn: 
Desk  Officer  for  FDA. 

VLCmnments 

Interested  parties  may,  on  or  before 
December  6, 1993,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  dociunent.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 


List  of  Subjects  in  21  CFR  Part  812 

Health  records,  Medical  devices. 
Medical  research,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  812  be  amended  as  follows: 

PART  812— INVESTIGATIONAL 
DEVICE  EXEMPTIONS 

1.  The  authority  citation  for  21  CFR 
part  812  is  revised  to  read  as  follows: 

Authority:  Sees.  301,  501.  502,  503.  505, 
506.  507,  510,  513-522,  530-542,  701,  702, 
704,  706. 801  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  331, 351,  352.  353, 
355,  356,  357,  360,  360c-360l,  360gg-360ss. 
371,  372,  374,  376,  381);  sees.  215.  301,  351 
of  the  Public  Health  Service  Act  (42  U.S.C 
216,  241,  262). 

2.  New  §  812.119  is  added  to  subpart 
E  to  read  as  follows: 


f  812.119    DtoquaNflcatlon  of  InvesUgatora. 

(a)  Purposes.  The  purpose(s)  of 
disqualification  of  an  investigator  who 
has  failed  to  comply  with  any  of  the 
regulations  set  forth  in  this  part,  or  other 
regulations  in  this  chapter  governing  the 
conduct  of  investigators,  may  be  one  or 
both  of  the  following: 

(1)  To  preclude  the  investigator  from 
conducting  clinical  investigations 
subject  to  requirements  under  the  act  for 
prior  submission  to  FDA  until  it 
becomes  likely  that  the  investigator  will 
abide  by  the  regulations  or  that  the 
violations  will  not  reoir.  The 
determination  to  disqualify  an 
investigator  does  not  necessarily 
constitute  a  finding  or  recommendation 
that  the  investigator  is  not  qualified  to 
practice  or  teach  medicine  or  should  be 
subject  to  other  sanctions  by  other 
persons  such  as  licensing  boards  or 
employers. 

(2)  To  preclude  the  consideration  of 
any  clinical  investigations  in  support  of 
applications  for  an  investigational 
exemption  or  for  premarket  approval 
from  FDA,  which  investigations  have 
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been  cooductad  in  whole  or  in  part  by 
the  investigator,  until  it  becomes  likely 
that  the  investigator  will  abide  by  the 
regulatians  or  that  the  violations  will 
not  recnr  or  that  it  can  be  adequately 
demonstrated  that  such  violations  did 
not  occur  durteg  or  afiKt  the  validity  or 
acceptability  of  a  particular 
invMdgadon  or  investigationa.  The 
determination  by  FDA  that  a  cUmcal 
investigation  may  not  be  considered  in 
support  of  an  application  for  exemption 
or  piamarkat  approval  doea  not, 
however,  relieve  the  applicant  for  such 
an  application  of  mtf  obligation  under 
any  other  appUcable  regnlatirai  to 
submit  the  results  of  the  investigation  to 
FDA. 

(b)  Grounds  for  disquatification.  The 
Conunisaianer  of  Food  and  Drugs  (the 
Comnusaioner)  may  disqualify  aa 
investisator  upon  finding  that: 

(1)  Tne  investigator  cn^aed  fidaa 
information  to  be  submitted  to  FDA,  or 
to  the  sponsor  of  a  study  with  the 
understanding  that  infcumation  may  be 
submitted  to  FDA;  or 

(2)  The  investigator  failed  to  comply 
with  any  of  the  regulations  set  forth  in 
this  part  ot  other  regulations  in  this 
chapter  regarding  the  conduct  of 
investigators;  and 

(3)  The  noncompliance  matatially 
affected  the  integrity  of  the  clinical 
investigation,  the  rights  of  the  human 
subjects,  and/or  the  safety  of  the 
subjects. 

(c)  Informal  conference  or  written 
explanation.  (1)  Whenever  FDA  has 
information  indicating  that  groimds 
exist  under  this  part  ^^ch  in  the 
agency's  opinion  may  justify 

nialification  of  an  investigator,  FDA 
ias\ie  to  the  investigator  a  written 
notice  describing  the  noncompliance 
and  offer  to  the  investigator  an 
opportiuiity  to  respond  to  the  notice  at 
an  informal  conference  or  in  writing. 
The  written  notice  to  the  investigator 
will  specify  a  time  period  within  which 
the  investigator  should  respond 

(2)  If  the  investigator  offers  an 
explanation  for  the  noncompliance, 
eitiier  by  written  communication  or  at 
an  informal  coufsrence  that  is  accepted 
by  FDA,  the  disquatification  process 
will  be  terminated  and  the  investigator 
will  be  notified  in  writing  of  this 
decision. 

0)  If  the  investigator  offers  an 
explanation  for  the  noncompliance  that 
is  not  accepted  by  the  agency,  FDA  will 
inform  the  investigator  in  writing  of  the 
reason  for  the  nonacceptance. 

(d)  Notice  of  and  opportunity  for  a 
hearing  on  proposed  disqualification. 
Whenever  tiie  investigator  has  fuled  to 
either  oBar  an  acceptable  explanation 
for  the  noncompliance  stated  in  the 


written  notice  under  paragraph  (c)  of 
this  iwKlio".  or  to  otherwise  respond  to 
the  notice,  and  the  Commisaionar 
determinea  that  grounds  exist  under 
paragraph  (b)  of  this  section  which,  in 
the  fv»mmi«»innttr'«  opinion,  may  justify 
disqualification  of  en  investigator,  the 
Comnusaioner  may  issue  to  the 
investigator  a  written  notice  proposing 
that  the  investigator  be  disqualified. 

(e)  O^er  of  consent  agreement.  The 
notice  for  an  informal  conference  or  to 
offer  a  written  explanation  und« 
paragraph  (c)  of  tnis  section,  or  the 
notice  of  opportunity  for  a  hearing 
under  paragraph  (d)  of  this  section,  or 
both,  may  offer  the  investigat(»  an 
opportimity  to  enter  into  a  consent 
agreement  with  FDA  in  lieu  of 
completing  the  disqualification 
proceeding. 

(f)  Hearing  and  final  order  on 
disqualification.  (1)  A  hearing  on  the 
disqualification  of  an  investigator  shall 
be  conducted  in  accordance  with  the 
requirements  for  a  regulatory  hearing  as 
set  forth  in  part  16  of  this  chapter. 

(2)  If  the  Commisainn«r,  ehat  the 
regulatory  hearing  or  after  the  time  for 
requesting  a  hearing  expire^^without  a 
request  bcdng  made,  upon  «te  evaluation 
of  the  administrative  record  of  the 
disqualification  proceeding,  makes  the 
finmngs  requireo  in  paragraph  (b)  of 
this  section,  the  Commisaioner  shall 
issue  a  final  order  disqualifjring  the 
investigator.  The  order  shall  include  a 
statement  of  the  basis  for  that 
determination  and  shall  prescribe  any 
actions  (set  forth  in  paragraph  (g)  of  this 
section)  to  be  taken  with  regard  to 
ongoing  regulated  clinical  investigations 
being  conducted  by  the  investigator. 
Upon  issuing  a  final  order,  the 
Commissioner  shall  notify  (with  a  copy 
of  the  order)  the  investigator  of  the 
action,  as  well  as  sponsor  of  each 
clinical  investigation  subject  to 
requiremmits  for  prior  submission  to 
FDA  that  was  or  is  being  conducted  by 
the  investigator. 

(3)  If  the  Commissioner,  after  a 
regulatory  hearing  or  after  tho  time  for 
requesting  a  hearing  expires  without  a 
request  being  made,  upon  an  evaluation 
of  the  administrative  record  of  the 
disqualification  proceeding,  determines 
not  to  make  the  findings  required  in 
paragraph  (b)  of  this  section,  the 
Comrnissinner  shall  issue  a  final  order 
terminating  the  disquahfication 
proceedings.  This  order  shall  include  a 
statement  of  the  basis  for  diat 
detwmination.  Upon  issuing  a  final 
order,  the  Commissioner  shall  notify  the 
investigator  and  provide  a  copy  of  the 
order. 

(g)  Actions  upon  disqaaliftcation.  {1} 
No  clinical  investigation  subject  to  a 


requirement  Cor  ^or  submission  to 
FDA  will  be  authorized  by  the  agency  if 
the  investigation  is  to  be  coaductad.  in 
whole  or  part,  by  a  diaqualified 
investigator. 

(2)  Tlae  Commissioner,  after 
considering  the  nature  of  each  ongoing 
clinical  investigation  subject  to  a 
requirement  for  prior  submission  to 
FDA  that  is  being  performed  by  the 
investigator,  the  number  of  su^ects 
involved,  the  risks  to  the  subjects  from 
suspension  of  the  investigation,  and  the 
need  for  involvement  of  an  acceptable 
investigator,  may  direct,  in  the  final 
order  disqualifying  an  investigator 
under  paragraph  (^(2)  of  this  section, 
that  one  or  mors  of  the  following  actions 
be  takrai  for  each  such  clinical 
investigation: 

(i)  The  clinical  investigation  may  be 
terminated  or  suspended  in  its  entirety  ■ 
unless  the  investigator  is  reinstated 
undCT  paragraph  (k)  of  tiiis  section  c» 
another  investigator  accepts 
responsibility  for  the  cHnicat 
investigation. 

(ii)  No  new  subject  shall  be  allowed 
to  participate  or  be  asked  to  participate 
in  the  investigation  unless  the 
investigator  is  reinstated  under 
paragraph  (k)  of  this  section,  or  another 
investigator  accepts  responsibility  fat 
the  clinical  investigation. 

(iii)  Any  human  subject  who  has 
previously  been  allowed  to  participate 
in  the  investigation  and  who  remains 
under  the  sup^vision  of  the 
investigator,  out  who  is  no  longer 
receiving  the  test  device  or  having  it 
used  involving  him  or  her  (i.e.,  one 
having  followup  monitoring  by  the 
investigator,  or  one  acting  as  a  control), 
shall  continue  to  be  monitored  by  the 
investigator,  but  the  human  subject  shall 
not  receive  another  device,  or  have  it 
used  involving  him  or  her,  until  the 
investigator  is  reinstated  undor 
paragraph  (k)  of  this  section  or  another 
investigator  accepts  re^onsibility  for 
the  clinical  investigation. 

(iv)  Any  himian  subject  who  has  been 
allowed  to  participate  in  the 
investigation  and  who,  but  for 
suspension  of  the  clinical  investigation, 
would  continue  to  receive  the  device  or 
have  it  used  involving  him  or  her.  may 
not  receive  it  or  have  it  used  xmtil 
either. 

(A)  The  investigator  is  reinstated 
under  paragraph  (k)  of  this  section  or 
anotiier  investigator  accepts 
responsibility  for  the  clinical 
investisation;  or 

(B)  Tne  disqualified  investigator  states 
in  writing  that  it  is  contrary  to  the 
health  of  the  subject  to  discontinue  use 
of  the  test  device  until  die  investi^or 
is  reinstated  under  paragraph  (k)  of  this 
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section  or  another  investigator  can 
asBiune  responsibility  for  the  clinical 
investigation.  In  sudi  a  case,  FDA  may 
impose  any  further  conditions  that  the 
Commissioner  considers  appropriate  to 
protect  the  rights  and  safety  of  the 
subjects. 

(v)  A  subject  may  continue  to  receive 
or  use  the  test  device  for  the  time  period 
and  under  the  conditions  spedfied  by 
the  Commissioner  in  the  final  order 
disqualifying  an  investigator  without  a 
written  request  from  the  investigator 
whenever  the  Commissioner  determines 
that  discontinuing  further  use  until  the 
investigator  is  reinstated  under 
paragraph  (k)  of  this  section  or  another 
investigator  can  assume  responsibility 
for  the  clinical  investigation  would 
create  a  life-threatening  problem. 

(3)  Once  an  investigator  has  been 
disqualified,  each  application  for  an 
investigation  exemption  or  for 
premarket  approval,  whether  approved 
or  not,  containing  or  relying  upon  any 
clinical  investigation  performed  by  the 
investigator  may  be  examined  to 
determine  whether  the  investigation 
was  or  would  be  essential  to  a 
regulatory  decision  regarding  the 
application.  If  it  is  determined  that  the 
investigation  was  or  would  be  essential, 
FDA  will  also  determine  whether  the 
investigation  is  acceptable 
notwithstanding  the  disqualification  of 
the  investigator.  Any  investigation  done 
by  an  investigator  before  or  after        « 
disqualification  may  be  presimied  to  be 
unacceptable,  and  the  person  relying  on 
the  investigation  may  be  required  to 
establish  that  the  clinical  investigation 
was  not  affected  by  the  circumstances 
which  led  to  disqualification  of  the 
investigator,  e.g.,  by  submitting 
validating  information.  If  the  dinical 
investigation  is  determined  to  be 
imacceptable,  it  will  be  eliminated  from 
consideration  in  support  of  the 
application,  and  this  elimination  may 
serve  as  new  information  justifying  the 
termination  or  withdrawal  of  approval 
of  the  application. 

(4)  No  clinical  investigation  begun  by 
an  investigator  after  the  date  of  hia 
disqualification  will  be  considered  in 
support  of  any  application  for  an 
exemption  or  premarket  approval 
appHcation  (PMA),  except  a  clinical 
investigation  begun  by  an  investigator 
after  he  or  she  has  been  reinstated  under 
paragraph  (k)  of  this  section.  The 
determination  that  a  clinical 
investigation  may  not  be  considered  in 
support  of  an  application  for  an 
exemption  or  PMA  does  not,  however, 
rebeve  the  applicant  of  any  obligation 
under  any  otiier  applicable  statute  or 
regulation  to  submit  the  results  of  the 
clinical  investigation  to  FDA. 


(b)  Pubhc  dischsun  of  information 
regarding  disqualification  or  a  cortsent 
agreement.  (1)  Upon  issuance  of  a  final 
order  disquahfying  an  investigator  or 
upon  entry  of  a  consent  agreement  as 
described  in  paragraph  (e)  of  this 
section,  FDA  may  notify  ell  or  sny 
interested  persons.  This  notice  may  be 
given  whenever  the  agency,  in  its 
discretion,  believes  that  the  notice 
would  further  the  pubUc  interest  or 
would  promote  compliance  with  the 
regulations  set  forth  in  this  part  or  other 
laws  apphcable  to  the  conduct  of 
clinical  investigations  or  investigators. 
This  notice,  if  given,  will  include  a  copy 
of  the  consent  agreement  or  final  order 
issued  under  this  part.  The  notice  with 
respect  to  a  consent  agreement  will  state 
that  the  investigator  has  agreed  tn 
certain  restrictions  involving  clinical 
investigations.  The  notice  with  respect 
to  disqualification  will  state  that  the 
disqualification  constitutes  a 
determination  by  the  Commissioner  that 
the  investigator  is  not  eligible  to 
conduct  clinical  investigations  subject 
to  the  reqiiirements  for  prior  submission 
to  FDA,  and  that  the  results  of  any 
clinical  investigations  conducted  by  the 
clinical  invest^tor  may  not  be 
considered  by  FDA  in  support  of  any 
application  for  an  exemption  or  PMA. 
Any  notice  issued  under  this  section 
will  further  state  that  it  is  given  because 
of  the  professional  relations  between  the 
investigator  and  the  person  notified,  and 
FDA  is  not  advising  that  any  action  be 
taken  by  the  person  notified. 

(2)  A  determination  that  an 
investigator  has  been  disqiiaUfied  and 
the  administration  record  for  the 
determination  are  available  to  the  public 
upon  request,  subject  to  the  provisions 
in  21  CFR  part  20.  A  consent  agreement 
tmder  paragraph  (e)  of  this  section  is 
available  to  the  public  upon  request 

(3)  Whenever  FDA  has  reason  to  - 
believe  that  an  investigator  may  be 
subject  to  disqualification,  the  agency 
may,  in  its  discretion,  so  notify  the 
sponsor  of  any  ongoing  clinical 
investigation  in  which  that  investigator 
is  participating.  This  notification  will 
occur  simultaneously  with  or 
subsequent  to  the  agency's  proposal  to 
disqualihr  the  investigator  under 
paragraph  (f)  of  this  section,  unless 
safety  considerations  warrant  earlier 
notification  of  the  sponsor. 

(i)  Alternative  or  additional  actions  to 
disqualification  or  a  consent  agreement. 
Disquahfication  of  an  investigatcu:  under 
this  subpart  is  independent  of,  and 
neither  in  place  of  nor  a  precondition  to, 
other  proceedings  or  actions  authorized 
by  the  act.  FDA  may,  at  any  time, 
through  the  Department  of  Justice, 
institute  any  appropriate  judicial 


proceedings  (dvil  or  criminal)  and  any 
other  appropriate  regulatory  action,  tn 
addition  to  or  in  place  of,  and  prior  to, 
simultaneously  with,  or  subsequent  to, 
disqualification.  The  agency  may  also 
refer  pertinent  matters  to  another 
Federal,  State,  or  local  government 
agency  for  such  action  as  that  agency 
determines  to  be  appropriate. 

(j)  Suspension  or  termination  of  an 
investigator  by  a  sponsor.  The  sponso' 
of  an  investigational  study  may  at  any 
time  remove  an  investigator  from  further 
participation  in  the  clinical 
investigation,  whether  or  not  the 
Commissioner  has  commenced  any 
action  to  disqualify  the  investigator.  The 
sponsor  need  not  utilize  either  the 
groimds  or  the  procedures  for 
disqualification  set  forth  in  this  subpart 
If  a  sponsor  removes  an  investigator 
from  a  clinical  investigation,  the 
sponsor  shall  notify  FDA  in  writing  and, 
where  the  removal  is  due  to 
noncompliance  with  the  requirements 
of  this  part,  or  any  other  FDA  regulation 
governing  the  conduct  of  investigators, 
give  the  reasons  for  such  removu  as 
soon  as  possible,  but  in  no  event  later 
than  15  days  after  such  removal. 

(k)  Reinstatement  of  a  disqualified 
investigator.  (1)  An  investigator  who  has 
been  disqualified  may  be  reinstated  as 
eligible  to  conduct  clinical 
investigations  subject  to  requirements 
for  prior  submission  to  FDA,  or  as 
acceptable  to  be  the  source  of  clinical 
investigations  to  be  submitted  to  FDA, 
if  the  Commissioner  determines,  upon 
an  evaluation  of  a  written  submission 
from  the  investigator,  that  the 
investigator  can  adequately  assure  that 
he  or  she  will  conduct  such  studies  in 
compliance  with  the  reqiiirements  set 
forth  in  this  part  and  other  FDA 
regulations  govraning  the  conduct  of 
investigators.  A  guideline  for  the 
reinstatement  of  any  disquahfied 
investigator  is  available  upon  request 
from  the  Health  Assessment  Policy  Staff 
(HFY-20),  Office  of  Health  Affairs,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

(2)  A  disqualified  investigator  who 
wishes  to  be  so  reinstated  shall  present 
in  writing  to  the  Commissioner  reasons 
why  he  or  she  believes  he  or  she  should 
be  reinstated  and  a  detailed  description 
of  the  corrective  actions  the  investigator 
has  taken  or  intends  to  take  to  assure 
that  the  acts  or  omissions  that  led  to  the 
disqualification  will  not  occur.  The 
Conunissioner  may  condition 
reinstatement  upon  the  submission  of 
an  acceptable  protocol  for  a  specific 
clinical  investigation  providing  for 
additional  corrective  actions  or  special 
undertakings  by  a  sponsor,  an 
institution,  an  institutional  review 
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committee,  or  another  investigator  to 
review  in  detail  the  investigator's 
comphance  with  agency  requirements, 
or  the  investigator  being  found  in 
compliance  with  the  applicable  FDA 
regulations  upon  an  inspection. 


(3)  If  an  investigator  is  reinstated,  the 
Commissioner  will  notify  the 
investigator  and  all  persons  who  were 
notified  under  paragraph  (h)  of  this 
section  of  the  disqualification  of  the 
investigator.  A  determination  that  ^ 
investigator  has  been  reinstated  is 


disclosable  to  the  public  under  part  20 
of  this  chapter. 

Dated:  September  29. 1993. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  93-24475  Filed  10-5-93;  8:45  am] 
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DEPARTMETfT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  655 

RIN  120S-AA89 

Wage  and  Hour  Division 

29  CFR  Part  507 
RIN  1215-AA69 

Labor  Condition  Applications  and 
Requirements  for  Employers  Using 
Aliens  on  H-1B  Visas  In  Specialty 
Occupations  and  as  Fashion  Models 

agency:  Employment  and  Training 
Administration,  Labor,  and  Wage  and 
Hour  Division,  Employment  Standards 
Administration,  Labor. 
ACTION:  Proposed  rule. 

SUMMARY:  Tbis  rule  is  being  proposed  to 
clarify  provisions  of  tbe  Immigration 
and  Nationality  Act  (INA)  as  it  relates  to 
tbe  temporary  employment  in  tbe 
United  States  (U.S.)  of  nonimmigtants 
admitted  under  H-lB  visas.  Tbis 
proposed  rule  also  contains 
amendments  wbicb  reflect  tbe 
Department's  enforcement  poUdes 
wMcb  bave  been  developeo  based  on  its 
operating  experience  since  tbe  H-lB 
program's  inception.  Additionally,  tbis 
rule  is  proposed  to  clarify  tbe 
Department's  administration  and 
enforcement,  sucb  as  by  defining  terms 
not  previously  defined,  clarifying  tbat 
tbe  Department  bas  authority  to  perform 
investigations  witbout  a  specific 
complaint,  establisbing  special 
procedures  for  "job  contractors," 
modifying  tbe  labor  condition 
application  (LCA)  form  and  content,  and 
explaining  tbe  Department's 
enforcement  of  tbe  wages  required  to  be 
paid  to  H-lB  nonimmigrants. 
DATES:  PubUc  comments  are  invited. 
Comments  sball  be  received  by 
November  5, 1993  in  order  to  expedite 
tbe  Department's  ability  to  provide  more 
specific  guidance  to  tbe  regulated 
commimity  tbrougb  issuance  of  a  final 
rule. 

ADDRESSES:  Comments  may  be  mailed  to 
Jobn  R.  Fraser.  Acting  Assistant 
Secretary,  200  Constitution  Ave.,  NW., 
room  S3510,  Wasbington.  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
On  20  CFR  part  655,  subpart  H.  and  29 
CFR  part  507,  subpart  H,  contact  Patrick 
Stange,  Division  of  Foreign  Labor 
Certifications,  U.S.  Employment 
Service,  Employment  and  Training 
Administration.  Department  of  Labor, 
200  Constitution  Avenue,  NW.,  room  N- 


4456.  Wasbington,  DC  20210. 
Telepbone;  (202)  219-5263  (tbis  is  not 
a  toll-firee  nimiber). 

On  20  CFR  part  655,  subpart  I,  and  29 
CFR  part  507,  subpart  I,  contact 
Solomon  Sugarman,  Wage  and  Hour 
Division.  Employment  Standards 
AdministratloD,  Department  of  Labor, 
200  Constitution  Avenue,  NW.,  room  S- 
3502,  Wasbington.  DC  20210. 
Telepbone.  (202)  219-7605  (tbis  is  not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  November  29, 1990,  tbe 
Immigration  and  Nationality  Act  (8 
U.S.C.  1101  et  seq.)  (INA  or  Act)  was 
amended  by  tbe  Immigration  Act  of 
1990  (IMMACT).  PubUc  Law  101-649. 
104  Stat.  4978.  On  December  12, 1991. 
tbe  INA  was  furtber  amended  by  tbe 
Miscellaneous  and  Tecbnical 
Immigration  and  Naturalization 
Amendments  of  1991  (MTINA),  Public 
Law  102-232. 105  Stat  1733.  Tbese 
amendments  assign  responsibility  to  tbe 
Department  of  Labor  (Itepartment  or 
DOL)  for  tbe  implementation  of  several 
provisions  of  tbe  Act  relating  to  tbe 
entry  of  certain  categories  of 
employment-based  immigrants,  and  to 
tbe  entry  and  temporary  employment  of 
certain  categories  of  nonimmigrants. 
One  of  tbe  major  provisions  of  tbe  Act 
governs  tbe  entry  temporarily  of  foreign 
"professionals"  to  work  in  "specialty 
occupations"  in  the  U.S.  under  H-lB 
visas.  8  U.S.C  1182(n)  and  1184(c). 

Tbe  H-lB  category  of  specialty 
occupations  consists  of  those 
occupations  which  require  the 
theoretical  and  practical  appUcation  of 
a  body  of  highly  specialized  knowledge 
and  the  attainment  of  a  bachelor's  or 
higher  degree  (or  its  equivalent)  in  the 
specific  speciality  as  a  minimum  for 
entry  into  tbe  occupation  in  the  U.S.  8 
U.S.C.  1184(i)(l).  In  addition,  a 
nonimmigrant  in  a  specialty  occupation 
must  possess  foil  state  Ucensure  to 
practice  in  tbe  occupation  (if  reqxiired), 
completion  of  tbe  required  degree,  or 
experience  equivalent  to  tbe  degree  and 
recognition  oi  expertise  in  tbe  specialty. 
8  U.S.C  1184(i)(2).  Tbe  category  of 
"fashion  model"  requires  that  the 
nonimmigrant  be  of  distinguished  merit 
and  ability.  8  U.S.C.  1101(a)(15)(H)(i)(b). 

n.  Issues 

During  the  1980s,  as  the  economy 
grew  and  new  jobs  were  being  created, 
tbe  influx  of  large  numbers  of 
nonimmigrants  to  tbe  United  States 
(U.S.)  caused  relatively  Uttle  public 
concern.  However,  cyclical  factors  (tbe 
recent  recession  and  relatively  modest 


recovery  to  date)  combined  with 
structural  changes  (tbe  downsizing  of 
industries  with  relatively  highly-skilled 
workforces)  and  the  experience  so  far 
gained  in  administering  tbe  H-lB 
program  bave  caused  the  Department  of 
reexamine  the  rules  implementing  it. 
Sucb  reevaluation  is  warranted  based  on 
concerns  that  the  large  number  of  aliens 
provided  H-lB  visas  to  work  in  tbe  U.S. 
during  a  sustained  period  of  high 
unemployment  may  be  adversely 
affecting  the  employment  opportunities 
of  U.S.  workers.  Large  numbers  of 
employers  continue  to  seek  approval  to 
hire  foreign  workers  under  tbe 
permanent  and  temporary  immigration 
programs,  including  the  H-lB  program. 
In  addition,  through  our  enforcement 
and  administration  of  the  H-lB 
program,  the  Department  bas  become 
aware  of  program  issues  that  need 
furtber  clarification  and  believes  that 
the  public  would  benefit  from 
articulation  of  enforcement  policies  tbat 
have  been  developed  as  the  program  has 
been  implemented. 

To  address  tbese  problems,  the 
Department  is  proposing  to  revise 
existing  regulations  for  tbe  H-lB 
program. 

'Tne  Department  invites  written 
comment  from  interested  parties  on 
these  proposed  changes.  Officials  from 
the  Employment  and  Training 
Administration  (ETA)  and  tbe  Wage  and 
Hour  Division  (WH)  are  responsible  for 
reviewing  all  comments  and 
recommendations  tbat  are  submitted  by 
thepublic  in  this  rulemaking. 

The  following  are  tbe  changes  that  the 
Department  is  proposing: 

A.  Limiting  the  Scope  of  the  Labor 
Condition  AppUcation 

1.  Validity  Period 

Under  section  214(g)(4)  of  tbe 
Immigration  and  Nationabty  Act,  the 
period  of  authorized  admission  as  an  H- 
IB  nonimmigrant  may  not  exceed  6 

years.  Section .750  of  tbe  interim 

final  H-lB  regulations  published  at  57 
FR  1316  (January  13, 1992)  provides 
tbat  a  certified  labor  condition 
application  sball  be  valid  for  the  period 
of  employment  indicated  on  Form  ETA 
9035;  however,  in  no  event  can  the 
validity  period  of  a  labor  condition 
application  (LCA)  exceed  6  years. 

Tbe  Department  is  proposing  to  bring 
the  vaUdity  period  of  LCAs  filed  into 
conformity  with  Immigration  and 
Naturalization  Service's  (tbe  Service) 
regulations  at  8  CFR  214.2(b)(9)(iii)(B) 
by  reducing  tbe  vaUdity  period  of  a 
labor  condition  appUcation  from  6  years 
to  3  years.  The  Service's  regulations 
limit  tbe  validity  of  an  approved 
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petition  to  3  years  or  the  expiration  of 
the  validity  period  of  the  labor 
condition  application,  whichever  comes 
sooner.  It  is  therefore  proposed  that  the 
LCA  validity  period  will  be  no  more 
than  3  years  also.  The  validity  period 
will  begin  with  the  starting  date  entered 
by  the  employer  in  the  "Period  of 
Employment"  section  of  Item  7  on  the 
LCA  or  the  date  ETA  certifies  the  LCA, 
whichever  is  later.  Any  LCA  previously 
filed  with  and  certified  by  ETA  will  be 
"grandfethered"  so  that  those  LCAs 
k«main  valid  for  up  to  six  years  or  the 
ending  date  of  employment  as  certified. 
I    ETA's  and  INS'  data  show  that  certain 
employers  have  requested  certification 
for  large  numbers  of  job  openings  for 
which  corresponding  visa  petitions  have 
not  been  filed. 

For  example,  one  employer  requested 
ETA  certification  of  over  11,000  job 
openings  but,  to  date,  only  84  visa 
petitions  have  been  filed  with  INS 
against  these  LCAs.  The  Department's 
proposed  regulation  is  an  attempt  to 
curb  this  type  of  activity,  which 
provides  no  advantage  to  an  employer 
but  can  mislead  U.S.  workers  regarding 
the  actual  number  of  job  openings 
Bvaila^ble  within  an  employer's 
organization.  The  statute  and 
Departmental  regulations  require  that 
the  employer  identify,  among  other 
things,  the  number  of  H-lB 
nonimmigrants  being  sought  as  an 
important  element  of  notice  to  the 
employer's  U.S.  workers,  directly  or 
through  their  bargaining  representative, 
as  well  as  its  notice  to  the  public.  LCAs 
which  indicate  need  for  an  artificially 
larger  number  of  H-lB  nonimmigrants 
can  mislead  U.S.  workers  and  impede 
the  Department's  ability  to  manage  the 
•H-lB  LCA  process  consistent  with  the 
statutory  scheme. 

Accordingly,  it  is  proposed  that 

§ .750(a)  be  amended  to  incorporate 

this  change. 

^.  Geographical  and  Occupational  Scope 

The  Department  is  presently  not 
receiving  a  true  indication  of  the  valid 
openings  for  which  employers 
anticipate  the  need  for  H-lB 
nonimmigrants.  ETA's  operating 
experience  indicates  that  some 
employers  have  been  filing  LCAs  with 
"laundry  lists"  of  every  conceivable 
occupation  and  area  where  an  H-lB 
nonimmigrant  might  be  needed,  in 
many  cases  on  a  single  labor  condition 
application.  When  this  practice  is 
coupled  with  the  potential  6-year 
validity  period  of  the  applications,  the 
information  disclosed  to  the  Department 
and  the  public  can  be  substantially 
misleading  with  respect  to  the  amoimt 
of  hiring  activity  that  is  actually 


occurring  pursuant  to  this  program.  The 
Department  is  therefore  proposing  to 
limit  an  individual  labor  condition 
application  to  a  single  occupation  and 
to  geographic  areas  only  within  the 
jurisdiction  of  a  single  ETA  regional 
office.  As  a  result  of  this  proposal,  the 
Department  believes  that  employers  will 
be  more  likely  to  file  LCAs  for  the  actual 
number  of  job  openings  for  which  H-lB 
workers  are  sought,  ETA  will  be  able  to 
better  manage  and  collect  data  on  the 
H-lB  program,  INS  can  exercise  more 
control  over  the  petitions  filed  against  a 
labor  condition  application,  and  the 
Department  will  be  better  positioned  to 
carry  out  enforcement  activities  under 
this  program.  The  Department  requests 
comments  on  this  proposal  with  specific 
reference  to  whether  and  to  what  extent 
this  change  should  promote  the 
objective  of  receiving  applications 
which  represent  a  more  accurate  picture 
of  actual  job  openings  for  which  H-lB 
nonimmigrants  are  being  sought,  and 
whether  the  change  might  occasion  any 
unintended  operational  conseouehces. 
Accordingly,  it  is  proposed  tnat 

§ .730(c)(2)  be  amended  to 

incorporate  this  change. 

B.  Prevailing  Wage  Update 

Under  the  interim  final  H-lB 
regulations,  employers  are  required  to 
obtain  cinrent  prevailing  wage 
information  every  24  months 
throughout  the  period  of  employment  of 
the  H-lB  nonimmigrant(s). 

In  the  context  of  Uie  proposed 
reduction  in  the  validity  period  of  a 
labor  condition  application,  the 
Department  considered  leaving  the 
prevailing  wage  update  requirement 
unchanged  (i.e.,  every  24  months  or 
upon  the  filing  of  a  new  labor  condition 
application).  However,  given  a  proposed 
maximum  3-year  validity  period  of  the 
application,  where  an  employer  is  filing 
a  new  labor  condition  application  to 
extend  the  period  of  employment 
beyond  the  initial  3  years,  the  employer 
could  have  to  obtain  prevailing  wage 
information  twice  within  a  year:  once, 
24  months  from  the  filing  of  the  initial 
application  and  again  upon  the  filing  of 
the  new  application  prior  to  the  3-year 
deadline.  The  Department  is  proposing 
instead  what  it  considers  a  more 
sensible  and  reliable  approach  under 
which  an  employer  will  be  required  to 
obtain  current  prevailing  wage 
information  midway  through  the 
potential  validity  period  of  the 
application  (at  least  every  18  months), 
as  long  as  H-lB  nonimmigrants  are 
employed  pursuant  thereto. 

Accordingly,  it  is  proposed  that 

§ .730(e)(l)(ii)  be  amended  to 

require  that  an  employer  obtain  airrent 


prevailing  wage  information  prior  to 
filing  of  a  new  labor  condition 
application  and  by  no  later  than  18 
months  after  the  application  is  filed,  as 
long  as  H-lB  nonimmigrants  are 
employed  pursuant  thereto. 

C.  Notification  to  H-JB  Nonimmigrants 

Section  212(n)(l)(C)  of  the  INA 
requires  that  an  employer  seeking  to 
hire  an  H-lB  nonimmigrant  shall,  at  the 
time  of  filing  the  application,  notify  the 
bargaining  representative  of  the  filing  of 
the  labor  condition  application  or,  if 
there  is  no  bargaining  representative, 

f)ost  notice  of  filing  in  conspicuous 
ocations  at  the  place  of  employment. 
See  8  use.  1182(n)(lKC).  The  interim 

final  regulations  at  § .730(h)(1) 

implement  this  statutory  requirement. 
In  the  coiu^e  of  investigations  under 
this  program,  the  Wage  and  Hour 
Division  has  found  that  some  employers 
have  made  false  statements  regarding 
wages  and  worksites  and  have  foiled  to 
fulfill  the  obligations  attested  on  the 
applications  (for  example,  by  not  paying 
the  H-lB  nonimmigrants  the  rate 
specified).  The  Department  is  proposing 
that,  in  addition,  employers  be  required 
to  provide  to  each  H-lB  nonimmigrant 
a  copy  of  the  labor  condition 
application.  Such  notification  would  be 
required  no  later  than  the  date  the  H- 
IB  nonimmigrant  reports  to  the  place  of 
employment. 

This  requirement  would  increase 
protections  for  H-lB  nonimmigrants  by 
making  them  aware  of  the  terms  and 
conditions  of  employment  attested  to  by 
the  employer.  By  being  required  to 
provide  each  H-lB  nonimmigrant  with 
such  notification,  employers  would  be 
more  likely  to  fulfill  their  obligations 
(e.g.,  pay  the  required  rate),  and  H-lB 
nonimmigrants  would  be  better  able  to 
understand  and  monitor  their 
employment  conditions  and  file 
complaints,  if  appropriate,  with  the 
Wage  and  Hour  Division,  alleging  a 
misrepresentation  of  a  material  fact  in 
the  labor  condition  application  or  a 
failure  to  comply  with  the  terms  thereof. 
No  new  documentation  requirement  is 
being  imposed  on  the  employer. 
However,  any  affirmative  action  taken 
by  the  employer  to  record  the  date,  time. 
and  place  of  compliance  with  this 
requirement  will  be  considered  by  the 
Department  in  determining  whether  the 
employer  fulfilled  its  obligation  as 
required. 
Accordingly,  it  is  proposed  that 

§ .730(h)(1)  be  amended  by  adding 

a  new  paragraph  to  state  that  each  H- 
IB  nonimmigrant  shall  be  provided 
with  a  copy  of  the  labor  condition 
application  under  which  the  H-lB 
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nonimmigrant  was  admitted  and  is  to  be 
employed. 

D.  Identification  of  Prevailing  Wage  Rate 
and  Source 

Under  the  H-IB  interim  final 
Regulations,  employers  must  file  with 
ETA  a  completed  and  dated  original 
labor  condition  application  and  one 
copy  No  documentation  of  the 
attestation  elements  must  be  submitted 
to  ETA. 

Employers  have  an  affirmative 
obligation  to  obtain  some  form  of 
prevailing  wage  information  and  the 
failure  to  do  so  is  a  violation  of  H-lB 
program  requirements.  The 
Department's  administrative  and 
enforcement  experience  in  this  program 
indicates  that  a  number  of  employers 
have  failed  to  obtain  prevailing  wage 
information.  Therefore,  the  Department 
is  proposing  that  employers  be  required 
to  identify  (on  the  LCA)  the  prevailing 
wage  rate  and  the  source  utilized  to 
obtain  the  wage  information.  This 
imposes  no  additional  burden  on  an 
employer  acting  in  compliance  with  the 
program's  requirements,  and  would 
provide  additional  impetus  for 
compliance  by  those  who  are  not.  ETA 
will  continue  to  certify  an  LCA  where 
all  items  on  the  LCA  have  been 
completed  and  information  submitted 
on  the  form  is  not  obviously  inaccurate. 
However,  an  LCA  that  fails  to  contain 
this  additional  information  or  which 
indicates  a  prevailing  wage  data  source 
not  consistent  with  regulatory 
reouirements  would  be  rejected. 

Accordingly,  it  is  proposed  that 

§ .730  be  amended  by  adding  a  new 

paragraph  (c)(l)(vi)  to  state  that  for  each 
area  of  intended  employment,  the  labor 
condition  application  shall  state  the 
prevailing  wage  rate  for  the  occupation 
and  the  source  of  such  wage  data.  In 
addition,  the  LCA  form  has  been 
modified  to  reflect  this  change. 

E.  Strike  or  Lockout  Labor  Condition 
Statement 

Section  212(n)(l)(B)  of  the  INA 
requires  that  an  employer  seeking  to 
hire  H-lB  noninunigrants  must  file  an 
application  with  the  Secretary  stating 
that  "Itlhere  is  not  a  strike  or  lockout  in 
the  course  of  a  labor  dispute  in  the 
occupational  classification  at  the  place 
of  employment"  The  Department's 
interim  final  H-lB  regulations  at 
§ .730(g)  provide  that: 

(ajn  employer  seeking  to  employ  H-lB 
nontmmigrantj  shall  state  on  Form  ETA  9035 
that  there  is  aot  at  that  time  a  strike  or 
lockout  in  the  course  of  a  labor  dispute  in  the 
occupational  classification  at  the  place  of 
employment  A  strike  or  lockout  which 
occurs  after  the  labor  condition  application  is 


filed  by  the  employer  with  DOL  is  covered 
by  INS  regulations  at  8  CFR  214.2(h)(16) 
(new  B  CFR  214.2(h)(17J). 

The  Department  has  become  aware 
that  this  provision  does  not  address  the 
potentially  abusive  situation  in  which 
an  employer  with  a  certified  labor 
condition  application  could  petition  for 
additional  H-lB  nonimmigrants  (and 
thus  use  H-IB  nonimmigrants  to  break 
a  strike  or  to  weaken  the  bargaining 
position  of  U.S.  workers)  in  the  event  of 
a  labor  dispute  subseqtient  to  the  filing 
and  certification  of  the  application. 
Such  use  of  H-lB  nonimmigrants  to 
weaken  U.S.  workers'  bargaining 
position  could  be  achieved  by 
employers  hiring  H-lB  nonimmigrants 
directly  or  obtaining  such  workers  from 
job  contractors.  Therefore,  to  prevent 
this  potential  abuse,  the  Department 
proposes  to  amend  the  regulations,  in 

S .730(g)  consistent  with  the 

regulations  for  the  similar  program  for 
H-IA  nonimmigrant  registered  nurses, 
to  prohibit  employers  from  using  a 
certified  labor  condition  application  to 
file  visa  petitions  with  INS  for  an 
occupation  in  which  a  strike,  lockout,  or 
work  stoppage  in  the  course  of  a  labor 
dispute  occxirs  at  the  employer's  work 
site.  Further,  to  prevent  employers  fi-om 
obtaining  H-lB  nonimmigrants  irom  job 
contractors  in  the  event  of  a  labor 
dispute,  the  Department  proposes, 

through  new  § .735  to  prohibit  job 

contractors  from  referring  H-lB 
nonimmigrants  to  work  at  worksites  in 
occupations  that  are  involved  in  a 
strike,  lockout,  or  work  stoppage  in  the 
course  of  a  labor  dispute,  llie  proposed 
Form  ETA  9035  is  modified  so  that 
employers  are  required  to  attest  that 
they  will  not  use  the  labor  condition 
application  in  support  of  any  petition 
filed  with  INS  for  H-lB  nonimmigrants 
if  a  strike,  lockout,  or  work  stoppage  in 
the  course  of  a  labor  dispute  involves 
the  occupation  covered  by  the  LCA  at 
the  place  of  employment  at  any  time 
during  its  validity  period  after  the  labor 
condition  is  certified.  The  Department 
also  proposes  to  amend  the  regulations 
to  require  employers  to  notify  DOL 
within  3  days  of  the  start  of  a  strike, 
lockout,  or  work  stoppage  in  the  course 
of  a  labor  dispute  at  any  worksite  that 
is  specified  on  a  certified  labor 
condition  application.  Upon  receiving 
such  a  notification,  the  Department  will 
undertake  the  necessary  fact  finding  to 
determine  whether  or  not  the  Secretary 
shall  issue  a  strike  determination  to  the 
INS  pursuant  to  the  Service's 
regulations  at  8  CFR  214.20i)(17). 


F.  H-IB  Wages 
1 .  In-kind  Wages 

Operating  experience  indicates  that 
some  employers  provide  "in-kind" 
perquisites  for  their  foreign  v^rorkers. 
These  perquisites  can  include,  but  are 
not  necessarily  limited  to.  the  following: 
allowances  to  compensate  for  the 
maintenance  of  two  residences, 
allowances  to  a  spouse  who  is  ineligible 
to  obtain  work  authorization  in  the  U.S., 
dependents'  educational  expenses, 
housing  expenses,  automobile  expenses, 
food  reimbursement  travel 
reimbursement,  international  income 
tax  equahzation,  family  resettiement 
expenses,  and  family  orientation 
expenses. 

A  discussion  of  in-kind  payments  in 
the  preamble  to  the  interim  final  rule 
dated  January  13, 1992,  indicated  that 
the  Department  considers  full  payment 
of  wages  "cash-in-hand"  to  be  required, 
and  that  no  credit  toward  the  required 
wage  rate  can  be  taken  by  an  employer 
in  the  form  of  the  value  of  in-kind 
perquisites  provided.  The  Department 
invited  comments  regarding  whether 
wage  credit  should  be  allowed  in  certain 
limited  circumstances.  Sixteen 
commenters  (8  pro  and  8  con) 
responded.  The  commenters  supporting 
the  proposal  to  allow  in-kind  credit 
acknowledged  that  the  Department 
would  need  to  clarify  non-cash  forms  of 
perquisites  and  fringe  benefits.  The 
commenters  opposing  the  proposal 
advocated  that  such  perquisites  are  for 
the  benefit  of  the  employer  and  no 
consideration  should  be  given  including 
the  value  of  these  perquisites  in  meeting 
the  wage  requirements  of  the  program. 

After  carefully  considering  the 
comments,  and  reviewing  the 
Department's  experience  in 
administering  and  enforcing  the 
program's  wage  requirement  the 
Department  has  concluded  that  the 
status  quo  is  the -correct  position;  that 
wage  credit  for  in-kind  perquisites  will 
not-be  permitted  in  light  of  the  negative 
impact  of  such  wage  credits  on  workers, 
the  public,  and  the  Department's 
investigative  staff.  The  Department  has 
decided  that  the  regulations  at 

§ .730  should  state  even  more 

explicitly  that  no  credit  for  any  in-kind 
perquisite  is  allowed  towards  meeting 
the  wage  requirement  of  the  program. 
This  position  is  consistent  with  other 
Departmental  immigration  programs       '■ 
(such  as  ETA's  alien  certification 
program  for  permanent  immigrants)  and 
better  assures  that  U.a.  workers  will  not 
be  adversely  impacted. 
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2.  Cash  Pa^nnaents  To  Be  Qiaracterized 
BS  Wages 

The  Department's  investigative 
wperience  has  shown  that  H-lB 
nonimmigrants  are  receiving  various 
types  of  cash  payments,  including 
recurring  transportation  payments,  air 
fare  reimbursement,  daily  home-to-work 
transportation  expense  reimbursement, 
and  bonuses.  Questions  have  arisen 
regarding  some  employers' 
characterization  of  these  payments  as 
t  Vages"  for  purposes  of  determining 
whether  the  employer  has  satisfied  its 
wage  requirement  and,  if  not,  for 
piirposes  of  computing  back  wage 
liability. 

I   Being  responsive  to  employer 
concerns  for  clarity  regarding  their 
obligations  and  liabilities  and  to  reflect 
enforcement  policies  developed  in 
response,  the  Department  proposes  to 
articulate  standards  for  considering 
bonuses  and  similar  payments  in 
satisfying  the  wage  requirement.  The 
Department  is  proposing  that  such 
remunerations  can  be  characterized  or 
credited  as  wages  only  when  all  of  the 
following  conditions  are  met: 

The  payment  is  reported  by  the 
employer  to  the  Internal  Revenue 
Service  as  a  "wage"  for  tax  purposes; 

The  payment  is  remuneration  to  be 
paid  in  terms  of  amount  per  hour,  day, 
month,  or  year  (consistent  with  the 
definition  of  wages  in  the  current 
regulation);  and 

The  payment  is  not  an  expense 
allowance  or  reimbursement  for 
expenses  incurred  in  the  performance  of 
the  employee's  duties  for  the  employer. 

The  Department  has  considered  other 
formulations  as  possible  determinants  of 
whether  any  particular  cash  payment  is 
creditable  as  wages.  In  particrular,  the 
Department  considered  the  adoption  of 
the  Fair  Labor  Standards  Act  "regular 
rate"  rule  {see  29  CFR  part  788).  After 
careful  deliberation,  however,  the 
Department  concluded  that  the 
proposed  criteria  would  better  serve  the 
Congressional  purposes  regarding  wage 
protections  by  stating  clear  and 
reasonable  standards  on  which  both 
employers  and  workers  can  rely  in 
devising  pay  plans  in  compliance  with 
the  H-lB  wage  requirements. 

Under  the  proposed  criteria,  a  sign-up 
bonus  would  not  be  creditable  as  wages, 
even  during  the  week  it  is  paid,  since  it 
is  not  remuneration  for  work  during  a 
partiodar  period  of  time.  But  a 
production  bonus  tied  to  a  certain 
period  of  time  may  be  coimted  as  wages 
lor  the  period  during  which  the  work/ 
production  was  performed.  Similarly,  a 
completion  bonus  already  paid  at  the 
end  of  a  year  (or  other  period  of  time) 


may  be  counted  as  wages  allocated  back 
over  the  completed  period.  However, 
amounts  paid  as  expense  allowances  or 
expense  reimbursements  would  not  be 
creditable,  and  reimbursement  for  air 
fare  or  other  such  expenses  incurred  in 
reaching  the  U.S.  work  site  would  not 
be  creditable. 

Accordingly,  section  § .730  is 

proposed  to  be^mended  to  incorporate 
these  changes. 

3.  Allowable  Deductions  From  Wages 

The  Department's  investigative 
experience  shows  that  deductions  from 
H-lB  nonimmigrants'  wages  other  than 
those  legally  required  (e.g..  Social 
Security,  Federal  taxes)  are  occurring. 
Such  deductions  firom  an  H-lB 
nonimmigrant's  wages  are  shown  in  a 
variety  of  ways,  including  as  advances, 
loans,  or  fees  which  reimburse  the 
employer  for  expenditures  including 
wage  advances:  personal  loans;  costs 
related  to  obtaining  the  employee's  H- 
IB  visa  (such  as  INS  and  attorney  fees); 
costs  to  transport  the  workers  to  and 
from  the  work  site(s)  within  the  U.S. 
The  Department  has  concluded  and 
through  enforcement  poUcy  established 
that  it  is  impermissible  for  employers  to 
utilize  wage  deductions  to  shift  their 
own  business  expenses  to  their  H-lB 
nonimmigrants  or  to  circumvent  the 
requirement  for  payment  of  wages  when 
due.       C 

Tberefoie,  the  Department  is 
proposing  a  clarification  of  the  rule, 
reflecting  its  established  enforcement 
policy,  to  articulate  clear  standards  for 
permissible  deductions.  These 
standards  accommodate  deductions  that 
are  reqtdred  by  law,  such  as  income  tax 
In  addition,  the  employer  could  make 
deductions  that  meet  all  of  the  following 
criteria: 

The  deduction  is  pursuant  to  a 
written,  voluntary  authorization  from 
the  worker  pursuant  to  the  woHcer's 
request; 

"The  deduction  is  principally  for  the 
benefit  of  the  employee; 

The  deduction  does  not  recoup  a 
business  expense  or  any  costs  incurred 
because  they  are  required  by  the 
employer; 

The  deduction  occurs  against  the 
wages  of  domestic  workers  as  well  as  H- 
IB  nonimmigrants  where  the  employer 
has  such  domestic  workers;  and 

The  deduction  amoimt  cannot  exceed 
the  limits  imposed  by  the  garnishment 
provisions  found  in  section  303  of  the 
Consimier  Credit  Protection  Act  (29  CFR 
part  870)  (15  U.S.C  1673). 

These  criteria  do  not  regulate  in  any 
way  the  manner  in  which  an  employee 
may  utilize  his  or  her  earnings  from 
employment  in  the  U.S..  except  that 


costs  incurred  by  an  H-lB 
nonimmigrant  that  are  required  by  the 
employer  (for  example,  a  uniform 
required  by  the  employer)  or  which 
legitimately  reflect  a  business  expense 
of  the  employer  would  constitute 
impermissible  wage  deductions  under 
these  criteria. 

These  criteria  are  intended  to  not 
impede  legitimate  financial  transactions 
between  employers  and  their  employees 
pursuant  to  voluntary  agreements  such 
as  for  wage  deductions  for  health  or  life 
insurance,  or  even  for  advances  on 
wages  provided  however  that  these  are 
truly  voluntary  and  do  not  constitute  a 
transfer  of  business  costs  from  the 
employer  to  the  employee. 

llie  Department  is  requesting  pubUc 
comment  specifically  regarding  an 
employer's  responsibility  to  bear  the 
costs  to  transport  H-lB  nonimmigrants 
to  the  U.S.  from  their  home  country  or 
another  country  where  the  individual  is 
arriving  firom;  and  for  their  return 
transportation  at  the  end  of  their 
employment. 

Accordingly,  section  $ .730  is 

proposed  to  be  amended  to  incorporate 
these  changes. 

G.  Clarifying  the  Prevailing  Wage  5% 
Provision 

The  H-lB  program's  "required  wage 
rate"  is  the  higher  of  either  the  "actual" 
wage  or  the  "prevailing"  wage. 
Acknowledging  Congressional  intent  as 
expressed  in  the  Conference  Report,  the 
interim  final  regulations  base 
"prevailing"  wage  determinations  on 
the  procedures  in  the  current  permanent 
alien  labor  certification  program.  H.R. 
Conf.  Rep.  No.  101-955,  p.  122, 
reprinted  in  1990  U.S.  Code  Cong,  k 
Admin.  News  6787.  The  permanent 
program  regulations  at  20  CFR 
656.40(a)(2)(i)  state  that  "Since  it  is  not 
always  feasible  to  determine  such  an 
average  rate  of  wages  (i.e.,  prevailing 
wage)  with  exact  precision,  the  wage  set 
forth  in  the  application  shall  be 
considered  as  meeting  the  prevailing 
wage  standard  if  ^t  is  within  5  percent 
of  tSie  average  rate  of  wages."  'This  same 
provision  regarding  a  5%  variable 
appears  in  the  interim  final  regulation 
for  the  H-lB  program,  at 
$ .730(e)(l)(ii)(Q. 

The  Department's  experience  in 
administering  and  enforcing  the  H-lB 
program  has  revealed  some  confusion 
and  imcertainty  regarding  the  effect  of 
the  regulatory  language  regarding  a  5% 
variable.  Some  employers  have  asserted 
the  view  that  where  the  prevailing  wage, 
rather  than  the  actual  wage,  is  the 
minimiim  amount  required  to  be  paid, 
the  employer  is  required  to  pay  no  more 
than  95%  of  the  prevailing  wage. 
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whether  to  initially  comply  with  K-lB 
program  requirements  or  in  back  wages 
upon  being  found  in  violation.  In  a  few 
cases,  inconsistent  technical  assistance 
has  been  provided  by  IDepartmoital 
representatives  in  response  to 
employers'  iiujiiiries  regarding  a  5% 
variable.  To  resolve  such  imcertainties 
and  inconsistencies,  the  Department  is 
proposing  to  reflect  its  established 
enforcement  policy  in  the  regulations  to 
the  effect  that  the  5%  variable  be 
utilized  as  follows:  If  the  required  wage 
rate  is  the  prevailing  wage  and  if  an 
employer  {>ay8  a  rate  that  is  no  less  than 
95%  of  that  rate,  no  violation  will  be 
cited  and  no  back  wages  «vill  be 
assessed.  However,  if  the  employer  is 
found  to  have  paid  less  than  95%  of  the 
prevailing  rate,  a  violation  will  be  died 
and  back  wages  will  be  assessed  and 
due  based  on  100%  (not  95%)  of  the 
prevailing  rate. 

This  5%  variable  exists  only  in  the 
"prevailing"  wage  context  and  has  no 
impact  on  the  "actual"  wage  portion  of 
the  required  wage  rate  principle.  Where 
the  required  wage  rate  is  the  actual  wage 
because  it  is  higher  than  the  prevailing 
wage,  the  full  actual  wage  must  t>e  paid 
by  the  employer;  no  5%  variable  is 
applicable. 

Accordingly,  S -730  is  proposed  to 

be  amended. 

H.  Treatment  of  Job  Contractors 

In  the  preamble  to  the  revised  interim 
final  rule  of  January  13, 1992  (57  FR 
1318),  the  Department  indicated  that  job 
contractors  are  treated  like  any  other 
employer.  The  Department's  objective  in 
this  approach — undtf  which  "job  shop" 
employers  would  be  held  to  the  same 
regulatory  standards  as  all  other 
employers — was  to  prevent  such 
employers  from  importing  H-lB 
nonimmigrants  and  contracting  them 
out  to  companies  at  "discount"  wages, 
thereby  adversely  afiacting  the  wages 
and  working  conditions  of  similarly 
employed  U.S.  workers.  In 
implementing  this  approach  at  the 
inception  of  the  program,  the 
Department  was  attenj|)ting  to  devise  a 
reasonable  and  appropriate  means  for 
achieving  the  purposes  of  the  program 
in  the  absence  of  specific  guidance  in 
the  statute  and  the  legislative  history 
regarding  how  program  reqiiirements 
would  apply  to  job  contractors. 

After  obtaining  considerable 
programmatic  experience  regarding  the 
operations  and  effects  of  job  contractors 
using  H-lB  nonimmigrants,  the 
Department  is  proposing  to  clarify  how 
labor  condition  applications  should  be 
completed  by  job  oontiactors  and  amend 
the  regulations  to  create  certain 
additional  ■tAn^ai^^f  for  such 


employers.  These  standards  are 
patterned  in  large  part  on  those  in  the 
H-IA  nonimmigrant,  registered  nurses' 
program,  which  is  similar  to  the  H-IB 
prraram  in  purpose  and  operation. 

The  Department  is  proposing  a 
distinct  definition  for  "j<M)  contractor." 
First,  a  job  contractor  is  an  employer 
whose  workforce  (including  H-lB 
nonimmigrants)  perform  their  duties  in 
whole  or  in  part  at  worksite(s)  not 
owned,  operated,  or  controlled  by  the 
employer.  Further,  a  job  contractor  is 
distinguished  fnox  an  employer  of 
employees  whose  duties  require  them  to 
travel  from  sita-to-site  to  perform  their 
assignments  that  are  all  in  a  day's  work, 
e.g.,  computer  service,  copying  machine 
service,  etc.  (such  latter  employer  being 
subject  to  the  regular  requirements  of 
the  H-lB  program)  by  consideration  of 
factors  such  as:  (1)  Indicia  of  an 
employment  relatiafiship  (e.g., 
supervision  of  performance)  oetween 
the  H— IB  nonimmigrants  and  the 
worksite  entity  (which,  it  should  be 
noted,  cannot  legally  employ  such 
workers  without  filing  appropriate  LCAs 
and  visa  petiti<ui(8)):  (2)  whether  the 
worksite  entity  furnishes  the  H-lB 
nonimmigrants  with  the  tools  necessary 
to  perform  the  duties  or  tojtrovide  the 
sendees  contracted  for;  and  (3)  whether 
the  H-lB  nonimmigrant  is  considered  to 
be  "on  travel"  in  tb»  conventional  sense 
(e.g.,  is  not  provided  with  travel 
expenses,  allowance,  or 
reimbursement). 

If  the  employer  filing  the  LCA  meets 
this  definitioQ  of  a  job  contractor,  the 
information  to  be  provided  on  the  labor 
condition  apoUcation  in  item  7 
(occupational  information)  must  pertain 
to  the  location(s)  (dty  and  state)  of  any 
and  all  worksite  entities.  For  a  worksite 
or  an  occupation  that  was  not  known  to 
the  job  contractor  at  the  time  the  LCA 
was  filed,  the  employer  must  file  a  new 
LCA  for  the  new  location. 

A  job  contractor  filing  an  LCA  must 
indicate  thereon  the  location(8)  at  which 
the  H-lB  employer  will  actually  work 
(and  for  which  the  prevailing  wage  must 
be  determined),  not  the  employer's 
headqiiartms  at  office  location  if 
different.  If  the  contractor  wishes  to 
relocate  the  H-lB  nonimmigrant  to 
work  at  any  location  not  listed  on  an 
approved  LCA,  an  appropriate  LCA 
must  be  filed  and  approved  (and  the 
appropriate  pierailing  wage 
determined)  before  any  H-lB 
nonimmigrant  may  be  employed  at  that 
location. 

If  the  employer  filing  the  LCA  is  a  job 
contractor,  the  employer's  obligations 
under  the  proposed  rule  are  difiiarent 
from  those  of  other  employers  with 
regard  to  three  other  matters:  the 


determination  of  the  actual  wage,  the 
bar  on  interference  with  a  strike  or 
lockout,  and  the  requirement  for  notice 
to  employees. 

The  interim  final  regulation  defines' 
actual  wage  as  the  rate  paid  by  the 
employer  to  workers  at  the  place  of 
employment  with  experience  and 
qualifications  similar  to  those  of  the  H- 
IB  nonimmigrant's.  Place  of 
employment  is  defined  as  the  worksite 
or  physical  location  where  work  is 
performed.  Conunenters  requested 
clarification  and  expressed  concern 
about  the  feasibility  of  an  employer 
complying  with  this  actual  wage 
requirement  when  the  employer  is  not 
the  only  employer  operating  at  the 
worksite  or  does  not  control  the 
woricsite.  Commenters  indicated  that 
worksite  entities  might  consider  their 
wage  scale(s)  proprietary  information 
and  would  be  reluctant  to  release  it  to 
job  contractor's)  or  competitors.  One 
commenter  stated  that  such  disclosure 
may  potentially  present  antitrust 
violations.  Considering  these  comments 
and  progranunatic  experience,  the 
Department  does  not  propose  that  a  job 
contractor  needs  to  take  into 
consideration  wages  paid  to  workers  not 
directly  employed  by  it  However,  a  job 
contractor  cannot  reduce  the  wages  of 
an  H-lB  nonimmigrant  should  such  a 
worker  be  temporarily  employed  at  a 
place  of  employment  where  the  wages 
are  lower  than  another  place  of 
employment  Therefore,  it  is  proposed 
that  the  regulations  clarify  that  a  job 
contractor  must  determine  its  actual 
wage  based  on  the  wage  rate  paid  by 
that  job  contractor  to  all  other 
employees  with  similar  experience  and 
qualifications  in  the  occupation  in 
question. 

The  Department  does  not  propose  to 
change  the  current  regulations  with 
regard  to  the  prevailing  wage  or  working 
conditions,  both  of  wdiich  are  to  be 
determined  for  the  area  within  which 
the  worksite  is  located.  Thus  a  job 
contractor  is  required  to  determine  the 
prevailing  wage  for  the  occupational 
classification  in  the  area  of  intended 
employment  (i.e..  the  area  that 
encompasses  the  actual  place  where  the 
work  is  to  be  performed).  The  job 
contractor  must  also  provide  working 
conditions  to  the  H-lB  nonimmigrants 
that  do  not  adversely  affiect  the  working 
conditions  of  other  workers  employed 
in  the  area  of  intended  employment, 
which  encompasses  the  worksite  where 
the  work  is  to  be  performed.  Neither  the 
comments  nor  the  Department's 
programmatic  experience  indicate  a 
need  to  modify  the  regulations  on  these 
requirements  which  are  in  accordance 
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with  the  statute  and  CongressioDal 
intent. 

The  Department  proposes  to  amend 
the  regulations  with  regard  to  strike/ 
lockout  and  employee  notification. 

The  current  regulatory  language 
pertaining  to  a  strike/lockout  addresses 
such  action  at  the  place  of  employment 
at  the  time  the  employer  files  the  LXIA. 
Thus,  the  regulation  aoes  not  address 
the  situation  in  which  a  job  contractor 
might  place  an  H-lB  noainunigrant  at  a 
wOTksite  where  workers  in  the  same 
occupational  classification(s)  as  the  H- 
IB  nonimmigrant  are  in  a  strikeAockout 
status.  In  the  Department's  view,  such 
action  by  a  job  contractor — acting  in 
concert  with  a  worksite  employer  to 
break  a  strike  or  facilitate  a  lockout — 
would  be  contrary  to  the  Congressional 
intent  to  protect  the  collective 
bargaining  rights  of  U.S.  workers.  The 
Department  is  proposing  an  amendment 
to  make  the  H-lB  regulation  consistent 
with  the  regulations  for  sinular 
nonimmigrant  programs  administered 
and  enforced  by  IX)L  (see  20  CFR 
655.310Ch);  20  CFR.  655.510(e)).  During 
the  validity  period  of  an  LCA.  a  )ob 
comtractor  may  not  be  permitted  to  place 
an  H-lB  nonimmigrant  at  a  worksite 
where  in  the  occupational  classification 
of  the  H-lB  nonimmigrant  are  in  the 
course  of  a  strike/lockout.  Further,  as 
discussed  in  Section  E,  above,  if  a 
strike/lockout  occurs  among  the  job 
contractor's  employees  during  the 
validity  of  the  LCA.  the  fob  contractor 
will  be  required  to  give  written  notice 
to  ETA  within  three  days  of  the 
occurrence. 

The  current  regulatory  language 
pertaining  to  employee  notice  requires 
that,  prior  to  filing  the  LCA,  the 
emplo]wr  mxaH  provide  notice  to  the 
employee's  bargaining  representative  or 
if  there  is  no  such  representative,  must 
post  the  notice  in  the  employer's 
establishment  in  the  area  of  intended 
employment  for  10  days.  Thus,  the 
regulation  does  not  address  the  conunon 
situation  in  which  a  )ob  contractor 
sends  H-lB  nonimmigrants  to  a 
worksite  where  U.S.  workers — ^not 
employed  by  the  Job  contractor — were 
afforded  no  prior  notice  of  the 
impending  use  of  nonimmigrants.  In 
order  to  better  achieve  the 
Congressional  intent  that  U.S.  woricers 
be  notified,  the  Department  is  proposing 
that  the  regulation  be  amended  to 
require  that  on  or  before  sending  an  H- 
IB  nonimmigrant  to  a  worksite  a  Job 
contractor  notify  the  bargaining 
representative  for  workers  in  the 
occupation  in  which  the  H-lB 
nonimmigrant  will  be  placed.  If  there  is 
no  such  bargaining  representative,  the 
Department  is  proposing  that  the  Job 


contractor  poet  notices  at  such  location 
for  10  days  on  or  before  any  H-lB 
nonimmigrant  begins  to  work  there. 

Accordmgly,  S .715  is  proposed  to 

be  amended  and  $ .735  is  proposed 

to  be  added. 

/.  Defining  "Aggrieved"  and 
"Interested"  Parties 

The  current  interim  final  rule 
contains  no  definitions  (or  two  terms, 
"aggrieved  party  or  organization"  end 
"interested  party."  which  are  significant 
to  the  enforcement  process  prescribed 
by  Congress.  The  Department  delayed 
the  promulgation  of  these  definiticms  in 
order  to  obtain  experience  in 
administering  ana  enforcing  the  H-lB 
program.  The  Department  now 
proposes — based  on  that  experience,  as 
well  as  an  Congressianal  intent  and 
statutory  structure— to  define  these 
terms  so  as  to  promote  effective 
enforcement. 

In  section  Z12(nX2)  of  the  INA. 
Congress  directed  the  Department  to 
establish  a  process  to  respond  to 
complaints  from  "aggrieved"  parties 
and  to  provide  opportunities  ror 
administrative  hearings  for  "interested" 
parties  following  investigative 
determinations.  In  addition,  Congress 
required  that  "interested"  parties  be 
afforded  access  to  certain 
documentation  to  be  maintained  by 
employers.  The  legislative  history 
reflects  Congress'  intention  that  the 
Depajtment's  enforonnent  fwocess 
would  be  the  means  for  protecting  both 
U.S.  and  faseign  workers;  no 
compr^iensive  pre-admisslan  screening 
or  review  process  was  established.  The 
Department  has  coochided  that,  in  order 
to  comply  writh  the  Congressional 
mandate  fm  effective  enforcement,  the 
terms  "aggrieved"  and  "interested" 
party  should  be  broadly  defined  in  a 
manner  consistent  with  their  common 
meaning. 

"Aggrieved  party  or  organization" 
will  be  defined  as  one  whose  operations 
or  interests  are  potentially  adversely 
affected  by  the  alleged  viol8tion(s). 
Based  on  the  Department's  experience 
regarding  the  scope  and  nature  of 
adverse  eftects  of  violations,  as  well  as 
the  sources  for  reliable,  actionable 
allegations  of  violations,  the  definition 
of  the  term  "aggrieved  p>arty  or 
organization"  will  encompass  not  only 
private  sector  persons  and  organizations 
(e.g.,  woricers,  their  representatives. 
competitors  of  the  allegedly  violating 
employer),  but  also  government 
agencies  and  officials  (e.g..  Department 
of  State  consular  officers.  State 
Employment  Security  Asencv  officials). 

"interested  party"  wriUbe  defined  to 
include  persons  and  entities  who  are 


potentially  afiiacted  by  the  emplo3rer's 
action  or  the  investigative  determination 
at  issue.  The  Department  is  not 
proposing  that  such  an  individual  need 
be  adversely  affected.  By  using  the  term 
"interested"  (rather  than  "aggnevad")  to 
identify  the  party  for  whom  hearing 
opportunities  and  access  to  employer 
documentation  %voxild  be  required. 
Congress  clearly  mandated  a  broader 
class  of  persons  for  these  rights  than  for 
investigations  in  response  to 
complaints.  The  Department's  broad 
definition,  based  cm  the  Department's 
experience,  encompasses  both  private 
and  pubhc  parties. 

Accordingly,  § .715  is  proposed  to 

be  amended  to  incorporate  this  change. 

/.  SanctitKt  of  Violations  in  the  Absence 
of  Compiaints 

The  Department  is  recxmsidering  its 
earber  determination  to  limit  its 
investigation  of  possible  labor  condition 
application  violations  to  those  where 
complaints  have  been  filed  by  aggrieved 
parties.  It  is  proposing  to  amend  the 
regulations  to  provide  for  "directed" 
investigetlons.  l.e..  investigations  which 
the  Department  may  conduct  on  its  own 
initiative. 

The  proposed  change  would  in  no 
way  contravene  the  Congressional  intmt 
that  the  program  be  complaint-driven. 
Labor  condition  applications,  as 
required  under  the  INA,  will  continue  to 
be  acxepted  and  certified  imlees 
incomplete  or  obviously  inaccurate.  The 
proposed  change  will  facilitate 
mforcement  by  removing  a  regulatorily- 
Imposed  restriction  on  the  Department's 
investigative  authority,  so  that  the 
program's  purposes  can  be  better  served. 

Directed  investigaticm  and 
enforcement  would  be  appropriate 
where  the  Department  becomes  aware  of 
a  possible  violation  of  a  labor  caoditloo 
apphcation,  whether  in  the  course  of  an 
investigatian  of  another  employer,  in 
the  course  of  an  investigatian  under 
another  statute,  as  the  result  of  the 
receipt  of  pubhc  information  or  from 
some  other  source.  Under  the  current 
regulations,  the  Department  caimot 
investigate  such  possible  violations  in 
the  absence  of  a  ounplaint.  See 
§§ .800(b)  and .805(a)  (1993). 

This  proposed  change  would  bring 
the  H-lB  program  in  line  with  the 
regulaticms  and  practice  under  the  H- 
lA  nonimmigrant  nisses'  program.  See 
20  CFR  e55.400(b)  and  655.405(a). 
Under  the  H-IA  program,  which  has 
statutc»7  enforcement  language  similar 
to  the  H-lB  prognm,  investigations  are 
conducted  as  a  result  of  a  complaint  or 
othmwise.  Id.;  see  also  U.S.C  1182  (m) 
and  (n). 
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When  the  proposed  rule  was 
published  in  this  rulemaking,  based  on 
its  review  of  the  legislative  history,  the 
Department  questioned  its  authority  to 
conduct  directed  investigations  under 
the  H-lB  program,  because  discussion 
of  the  enforcement  aspects  of  the  H-lB 
program  in  the  legislative  history  spoke 
of  it  as  being  "complaint-driven." 
However,  examination  of  those 
statements  shows  that  they  consistently 
were  made  for  the  purpose  of  limiting 
DOL  pre-acceptance  review  and 
investigation  of  the  labor  condition 
appUcation;  the  statements  were  not 
directed  to  the  scope  of  the 
Department's  authority  to  investigate 
the  LCA  after  it  has  been  certified. 

In  addition  to  being  consistent  with 
the  Department's  regulations  and 
practice  imder  the  similar  H-IA 
program,  directed  enforcement  in  the 
H-lB  program  clearly  is  not  prohibited 
by  and  can  be  supported  uncier  an 
analysis  of  the  language  of  the  statute. 
Section  212(n)(2)(A)  of  the  INA  directs 
the  Secretary  to  establish  a  process  for 
the  receipt,  investigation,  and 
disposition  of  complaints.  8  U.S.C. 
1182(n)(2)(A).  Section  212(n){2)(B) 
states  that,  "[u]nder  such  process 
[established  pursuant  to  subparagraph 
(A)l,  the  Secretary  shall  provide,  within 
30  days  after  such  a  complaint  is  Rled, 
for  a  determination  as  to  whether  or  not 
a  reasonable  basis  exists  to  make  a 
finding  described  in  subparagraph  (C)." 
8  U.S.C  1182(n)(2)(B).  Unlike 
subparagraph  (B).  subparagraphs  (C)  and 
(D)  of  section  212(n)(2),  which  provide 
for  notice  and  opportunity  for  a  hearing 
for  feilure  to  meet  a  condition,  for 
sanctions,  and  for  back  pay  orders,  do 
not  refier  back  to  "such  process"  as  must 
be  established  pursuant  to  subparagraph 
(A).  8  U.S.C  1182(n)(2)  (C)  and  (D). 

Thus,  subparagraphs  (C)  and  (D)  stand 
on  their  own  as  processes  for 
sanctioning  employers  which  violate 
labor  condition  applications.  Such 
employers  may  be  placed  in  the 
subparagraphs  (C)  and/or  (D)  notice  and 
hearing  processes  either  as  a  result  of  a 
complaint  and  investigation  under 
subparagraphs  (A)  and  (B)  or  as  a  result 
of  some  other  action,  such  as  an 
investigation  undertaken  by  the 
Department  on  its  own  accord.  As 
indicated  above,  this  is  essentially  the 
same  statutory  framework  under  which 
the  Department  investigates  and 
sanctions  H-IA  program  violations  in 
the  absence  of  a  complaint.  See  8  U.S.C. 
1182(m)(2)(E)  (ii).  (iii),  (iv),  and  (v). 

In  addition  to  making  enforcement 
more  consistent  across  these  programs, 
the  Department  believes  that  directed 
enforcement  for  H-lB  labor  condition 
applications  would  enhance  compliance 


under  the  program  and  protection  of 
U.S.  and  foreign  workers.  Such 
protection  is  consistent  with  a  general 
Congressional  principle  in  enacting 
immigration  laws — to  provide  for  the 
admission  of  foreign  workers  only  under 
terms  and  conditions  of  emplo3mient 
that  do  not  adversely  affect  the  wages 
and  working  conditions  of  similarly 
employed  U.S.  workers.  See,  e.g.,  8 
U.S.C.  1182(a)(5)(A).  1182(m)(2)(A){ii). 
1182(n)(l)(A),  and  1188(a)(1)(B).  It  is 
not  consistent  with  that  principle  for  the 
Department  to  ignore  information  or 
evidence  on  possible  H-lB  violations 
received  other  than  through  a 
complaint. 

Comments  are  specifically  requested 
on  this  proposed  diange. 

m.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980.  as  amended,  (44 
U.S.C.  3501  et  seq.)  the  reporting 
provisions  that  are  included  in  this 
regulation  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  and  have  been  assigned  0MB 
Control  No.  1205-0310. 

The  Employment  and  Training 
Administration  estimates  that  over 
50.000  employers  per  year  will  submit 
labor  condition  applications.  The  public 
reporting  burden  for  this  collection  of 
information  is  expected  to  increase, 
based  on  the  Department's  operating 
experience,  from  an  average  of  one  hour 
per  response,  to  one  and  one-quarter 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  information/data  sources, 
gathering  and  maintaining  the 
information/data  needed,  and  preparing 
the  appUcation.  The  reporting  burden  is 
expected  to  increase  due  to  the 
proposed  requirement  that  employers 
provide  notice  to  H-lB  nonimmigrants 
of  the  terms  and  conditions  of 
employment.  The  employer  will  be 
required  to  attest  that  it  has  provided,  or 
will  provide,  to  each  H-lB 
nonimmigrant  a  copy  of  the  LCA  under 
which  they  are  employed  no  later  than 
the  date  the  H-lB  nonimmigrant  reports 
to  work  at  the  place  of  employment. 
This  is  the  only  proposed  amendment 
contained  in  this  proposed  rule  which 
is  expected  to  increase  the  reporting 
burden  per  response. 

Written  comments  on  the  collection  of 
information  requirements  should  be 
sent  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  Employment  and 
Training  Administration,  Washington, 
DC  20503. 

Changes  to  Form  ETA  9035  as  a  result 
of  the  proposed  regulatory  changes  are 


summarized  below.  Additionally,  based 
on  operating  experience,  a  few  technical 
changes  were  made  to  the  Form  ETA 
9035  to  clarify  the  labor  condition 
application  process  and  requirements. 
Included  among  the  changes  made  to 
the  form  are  the  following: 

a.  Items  7  (a)  and  (b)  have  been 
amended  consistent  with  the  proposal 
to  limit  the  scope  of  a  labor  condition 
application  to  one  occupation. 

b.  Item  8(c)  has  been  amended  to 
clarify  that  the  strike/lockout  labor 
condition  statement  is  a  continuing 
obligation  and  that  the  employer  must 
attest  that,  if  a  strike  occurs  in  the 
occupation  at  the  place  of  employment 
after  the  labor  condition  application  is 
certified,  the  employer  will  not  use  the 
certified  LCA  in  support  of  petition 
filings  with  INS  for  H-lB 
nonimmigrants  to  work  in  the 
occupation  and  place  affected  by  the 
strike. 

c.  A  new  item  7(e),  "Prevailing  Wage 
Rate  and  Its  Source"  has  been  added. 

d.  Item  8(d)  has  been  amended  to 
include  the  requirement  that  each  H-lB 
nonimmigrant  be  provided  with  a  copy 
of  the  LCA  approved  by  the  Department 
and  used  to  support  the  petition  for 
entry  (or  renewal)  of  the  aliens. 

e.  Item  8(d)(ii),  and  the  corresponding 
instruction  item,  have  been  revised  to 
make  it  clear  that,  in  the  absence  of  a 
bargaining  representative,  notice  of 
filing  must  be  posted  for  10  days  in  at 
least  two  conspicuous  places  at  each 
location  where  H-lB  nonimmigrants 
will  work. 

f.  At  the  request  of  the  INS,  a  "Date" 
line  has  been  added  to  the  government 
endorsements  section.  This  change  will 
allow  ETA  officials  to  indicate  the  date 
the  labor  condition  application  was 
certified  and  to  accommodate  employers 
filing  labor  condition  applications 
where  the  period  of  employment 
commences  at  some  future  date. 

g.  The  statement  regarding  the  ability 
to  file  complaints,  required  under  the 
notice  labor  condition  statement,  has 
been  pre-printed  on  the  form. 

rv.  Summary 

Comments  are  invited  on  issues  raised 
in  this  notice.  At  the  time  final 
regulations  are  promulgated,  the 
Department  will  consider  all  comments 
from  all  Federal  Register  publications 
pertaining  to  DOL's  administration  and 
enforcement  of  the  H-lB  program. 

Regulatory  Impact  and  Administrative 
Procedxure 

E.O.  12291 

The  rule  does  not  have  the  financial 
or  other  impact  to  make  it  a  major  rule 


and,  therefore,  the  preparation  of  a 
regulatory  impact  analysis  is  not 
necessary.  See  Executive  Order  12291, 3 
CFR.  1981  Comp.,  Page  127,  5  U.SJC. 
601  note. 

Regulatory  Flexibility  Act 

The  Department  of  Labor  has  notified 
the  Chief  Counsel  for  Advocacy,  Small 
Business  Administration,  and  made  the 
certification  pursuant  to  the  Regulatory 
Flexibility  Act  at  5  U.S.C  605(b).  that 
the  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Catalog  of  Federal  Domestic  Assistance 
Number 

'  This  program  is  not  yet  tisted  in  the 
Catalog  of  Federal  Domestic  Assistance. 

ListofSdbjecta 

20  CFR  Part  655 

Administrative  practice  and 
pTTx»dura,  Agriculture,  Aliens, 
Crewmembers,  Emplojmsent, 
Enforcement,  Fashion  models.  Forest 
and  forest  products,  Guam.  Health 

Erofessions,  Immigration,  Labor, 
ongshora  work,  Migrant  labor,  Nurse, 
Penalties,  Registered  nurse,  Reporting 
and  recordkeeping  requirements. 
Specialty  occupation.  Students,  Wages. 

29  CFR  Part  507 

Administrative  practice  and 
procedures.  Aliens,  Employment, 
Enforcement.  Fashion  modeis, 
Immigratiao.  Labor,  Penalties,  Reporting 
and  recordkeeping  requirements. 
Specialty  ocxupation.  Wages,  Woridng 
conditions. 

Adoption  of  the  Joint  Rnle 

I  The  agency-specific  adoptirai  of  the 
|oint  rule,  which  appears  at  the  end  of 
the  common  preamble,  appears  below. 

!  Signed  at  Washington.  DC  this  29th  day  of 

September,  1993. 

ILobeit  B.  Reich, 
Secretary  of  Labor. 

Accordingly,  part  655  of  chapter  V  of 
title  20,  and  part  507  of  chapter  V  of 
title  29  of  the  Code  of  Federal 
Regulations,  are  amended  as  follows; 

Tni£  20-EMPLOYEES'  BENEHTS 

PART  655— TEMPORARY 
EMPLOYMENT  OF  AUENS  IN  THE 
UNITED  STATES 

1.  The  authority  citation  for  part  655 
ia  revised  to  read  as  follows: 

Aulhariiy:  Section  655.0  issued  under  8 
U.S.C  llOKaXlSMH)  (i)  and  (ii),  1182  (m) 
and  (n),  1184. 1188,  and  1288(c):  29  VS.C. 
49  el  saq.;  sac  3(cKl).  Pob.  L  101-238. 103 
Stat  2099. 2103  (8  VS.C.  1182  aoto);  i 


221(a),  Pulx  L.  101-649, 104  StaL  4978. 5027 
(8  liSXL  1184  note);  and  8  CFR 
214.2(hX4Ki). 

Section  665.00  issued  under  8  U.S.C. 
1101(aKl5)(H){tI),  1184.  and  1188;  29  U.S.C. 
49  etseq.;  and  8  CFR  2l4.2(h)(4)(l). 

Subparts  A  and  C  issued  under  8  U.S.C 
1101(a)(15)(H)(ii)(b)  and  1184;  29  U.S.C  49  et 
seq.;  and  8  CFR  214J(h)(4)(l). 

Subpart  B  issued  under  8  U.S.C 
1101(a)(15}(HXilKa).  1184.  and  1188;  and  29 
IJS.C.  49  et  seq. 

Subparts  D  and  E  issued  under  8  U.S.C 
1101[a)(15)fH)(i)(a),  1182(m),  and  1184;  29 
U.S.C  49  et  seq.;  and  sec  3(c)(1),  Pub.  L 
101-238, 103  Stat.  2099.  2103  (8  U.S.C  1182 
note). 

Subparts  F  and  G  issued  under  8  U.S.C 
1184  and  1288(c);  and  29  U.S.C  49  etteq., 

Subparts  H  and  I  issued  under  8  U.S.C 
Subparts  H  and  I  issued  undei  8  U.S.C 
1101(a)(15)(H)(i)(b),  1182{n),  and  1184;  29 
U.S.C  49  et  seq.;  and  sec.  303(a)(8),  Pub.  L 
102-232, 105  Stat  1733, 1748  (8  U.S.C  1182 
note). 

Subparts  )  and  K  issued  under  29  U  S  C  49 
et  seq.;  and  sec  221(a).  Pub.  L  101-649. 104 
Stat  4978, 5027  (8  U.&C  1184  note). 

TITLE  29— LABOR 

CHAPTER  ¥— WAGE  AND  HOUR  OIVIStON, 
DEPARTMENT  OF  LABOR 

PART  507— ENFORCEMEffT  OF  H-1B 
LABOR  CONDmON  APPLICATIONS 

2.  The  authority  citation  for  part  507 
continues  to  read  e>  follows: 

Authority:  8  U.S.C  1101(a)(15)(H)(i)(b). 
1182(n),  and  1184,  and  29  U.S.C  49  et  aeq.; 
and  Pub.  L  102-232, 105  Stat  1733, 1748  (8 
U.S.C  1182  note). 

3.  In  § .715.  the  definition  of 

"aggrieved  party"  is  added  to  read  as 
follows: 

• .715    DeHnWona. 


Aggrieved  party  means  a  person  or 
entity  whose  operations  or  interests  are 
adversely  afiscted  by  the  employer's 
alleged  non-compliance  with  the  labor 
condition  application  and  includes,  but 
is  not  limited  to: 

(1)  A  worker,  whose  )<A),  wages,  or 
working  conditions  are  adversely 
affected  by  the  employer's  alleged  non- 
compliance with  the  labor  conditian 
application; 

(2)  A  bargaining  representative  for 
workers  whose  jobs,  wages,  or  working 
conditions  are  advmely  affected  by  tfa« 
employer's  alleged  non-compliance 
with  the  labor  conditian  application; 

(3)  A  government  agency  which  has  a 
program  that  is  impacted  by  the 
employer's  allegea  non-compliance 
with  the  labor  cooditiaa  a|>plication; 
and 

(4)  A  compadtov  advenely  affscted  by 
the  employer's  alleged  non-cmnplianca 
with  this  l^Kur  conditian  ^>plici^an. 


4.1n§. 


.715,  in  the  definition  of 


"Independent  authoritative  source 
survey",  the  phrase  "24-month"  is 
removed  the  seomd  time  it  appears  and 
the  phrase  "IS-month"  is  added  in  lien 
thereof:  in  the  definition  of  "Required 
wage  rate",  the  number  "24"  is  removed 
and  the  number  "18"  is. added  in  Heu 
thereof,  and  the  definitions  of 
"Interested  party""  and  "Job  contractor" 
are  added  tojsdd  as  follows: 

i JIS'Daflntdofia. 

•        •     '   •        •        • 

Interested  party  means  a  person  or 
entity  who  is  affected  by  the  actions  of 
an  H-lB  employer  or  about  the  outcome 
of  a  particular  investigation;  and 
includes  any  person,  organization,  or 
entity  who  has  notified  the  Department 
of  his  interest  or  concern  in  the 
Adrntoistretor's  determination. 

Job  contractor  means  an  employer 
whose  employees  perform  their  duties 
in  whole  or  in  part  at  worksites  that  are 
owned,  operated,  and  controlled  not  bv 
the  job  contractor,  but  by  an  entity  with 
which  the  job  contractor,  has  a 
contractual  relationship  and  which 
displays  Indicia  of  an  employment 
relationship  with  the  job  contractor's 
employees  (e.g.,  assignment  of  tasks; 
day  to  day  supOTvision  of  performance; 
evaluation  of  performance). 

5.  In  § .730.  in  the  introductory 

text  of  paragraph  (c)(1),  the  word 
"classification^)"  is  removed  and  the 
word  "classification"  is  added  in  lieu 
thereof,  in  paragraph  (c)(lKi).  the  word 
"occupations(s)"  is  removed  and  the 
word  "occupation"  is  added  in  lieu 
thereof,  a  new  paragraph  (c)(l)(vi)  is 
added  and  paragraph  (cK2)  is  revised,  to 
read  as  follows: 

I ^.730    Labor  condMonappMcattoa 

(€)••• 

(D*  •  • 

(vi)  The  prevailing  wage  for  the 
occupation  in  the  area  of  intended 
employment  and  the  source  relied  upon 
by  the  employer  to  determine  that  wage. 

(2)  Multiple  positions,  occupations,  or 
places  of  employment.  The  emplojrer 
shall  file  a  labor  condition  application 
fcH-  each  occupation  in  whidi  the 
employer  intends  to  employ  one  or 
more  H-lB  nonimmigrants.  An 
employer  may  file  a  single  labor 
conditian  application  for  more  than  one 
place  of  employment  only  if  all  places 
of  employment  covered  by  the 
application  are  located  widiin  the 
jurisdiction  of  a  single  ETA  regional 
office  and  the  employer  Specifies  such 
places  on  the  labOT  conditicm 
application.  MHiere  the  amplajrar 
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intends  to  employ  an  H-lB 
nonimmigrant  in  various  places  under 
the  jurisdiction  of  more  than  one  ETA 
regional  office,  the  employer  must  file 
an  application  with  each  such  ETA 
regional  office. 

•  •        •        •        • 

6.  In  § .730,  in  paragraphs 

(e)(l)(iv),  (e)(2)(iii)(B).  and  (e)(2)(iv).  the 
word  "occupation(s)"  is  removed  each 
time  it  appears  and  the  word 
"occupation"  is  added  in  lieu  thereof;  in 
the  introductory  text  of  paragraph 
(e)(l)(ii),  in  paragraph  (e)(l)(iv),  and  in 
paragraph  (e)(2)(iv),  the  number  "24"  is 
removed  and  the  number  "18"  is  added 
in  lieu  thereof;  in  the  introductory  text 
of  paragraph  (e)(2)(iii)(C)(2],  the  phrase 
"24-month"  is  removed  the  second  time 
it  appears  and  the  phrase  "18-month"  is 
added  in  lieu  thereof;  the  introductory 
text  of  paragraph  (e)(l)(ii)(C)  is  revised 
and  new  paragraphs  (e)(l)(v)  and 
(e)(l)(vi)  are  added,  to  read  as  follows: 

f ^.730    Labor  condition  application. 

•  •        •        •        • 

(e)  •  •  • 

(!)*••     . 

(ii)  •  •  • 

(Q  If  the  job  opportiinity  is  in  an 
occupation  whicn  is  not  covered  by 
paragraph  (e)(l)(ii)  (A)  or  (B)  of  this 
section,  the  prevailing  wage  shall  be  the 
average  rate  of  wages,  that  is.  the  rate  of 
wages  paid  to  workers  similarly 
employed  in  the  area  of  intended 
employment.  Since  it  is  not  always 
feasible  to  determine  such  an  average 
rate  of  wages  with  exact  precision,  Uie 
wage  set  forth  in  the  application  shall  be 
considered  as  meeting  the  prevailing 
wage  standard  if  it  is  within  5  percent 
of  the  average  rate  of  wages.  See 
paragraph  (e)(3)  of  this  section.  The 
prevailing  wage  rate  \mder  this 
paragraph  (e)(l)(ii)(C)  of  this  section 
shall  be  based  on  the  best  information 
available.  The  Department  beUeves  that 
the  following  prevailing  wage  soiirces 
are,  in  the  order  of  priority,  the  most 
accurate  and  reliable: 


(V)  Employers  are  required  to 
calculate  the  required  wage  rate  in 
accordance  with  the  following 
provisions: 

(A)  Payment  of  full  wages  when  due. 
The  employer  shall  pay  tixe  H-lB 
nonimmigrant  the  full  required  wage 
when  due.  No  credit  toward  the 
required  wage  can  be  claimed  by  the 
employer  for  perquisites  such  as 
housing,  automobile  allowances,  and 
airfare  transportation. 

(B)  Cash  payments.  Cash  payments, 
such  as  production  bonuses,  shall  be 
considered  in  satisfying  the  wage  rate 
only  where  such  payments: 


[1]  Are  reported  by  the  employer  to 
the  Internal  Revenue  Service  as  wages: 

[2]  Are  paid  in  terms  of  amount  per 
hour,  day,  month  or  year;  and 

(3)  Do  not  constitute  an  allowance  or 
reimbursement  for  expenses  incurred  by 
the  H-lB  nonimmigrant  in  the 
performance  of  duties  in  the  course  of 
employment. 

(vi)  Deductions.  Deductions  shall  not 
reduce  the  H-lB  nonimmigrant's  wages 
below  the  required  rate  unless  such 
deductions: 

(A)  Are  made  pursuant  to  a  written, 
voluntary  authorization  from  the  H-lB 
nonimmigrant  pursuant  to  the  H-lB 
nonimmigrant's  reauest; 

(B)  Are  principally  for  the  H-lB 
nonimmigrant's  benefit; 

(C)  Do  not  recoup  a  business  expense 
or  any  costs  incurred  because  they  are 
required  by  the  employer; 

(D)  Are  made  against  the  wages  of 
domestic  workers  as  well  as  H-lB 
nonimmigrants  where  the  employer  has 
such  domestic  workers;  and 

(E)  Do  not  exceed  the  limits  imposed 
by  section  303  of  the  Constuner  Credit 
Protection  Act  15  U.S.C  1673. 

7.  In  § .730.  in  paragraph  (e)(3), 

the  following  sentence  is  added  before 
the  last  sentence  of  the  paragraph: 

f^_.730   Labor  condition  application. 

(e)«  •  • 

(3)  •  "  •  No  prevailing  wage 
violation  will  be  found  if  the  employer 
paid  a  wage  that  is  equal  to  or  more  than 
95  percent  of  the  prevailing  wage  as 
required  by  paragraph  (e)(l)(ii)(C)  of  this 
section.  If  the  employer  paid  a  wage  that 
is  less  than  95  percent  of  the  prevailing 
wage,  the  employer  will  be  required  to 

pay  100  percent  of  the  prevailing  wage. 

•  •  • 

8.  In  § .730,  new  paragraphs 

(g)(l)(i)  and  (g)(l)(ii)  are  added  to  read 
as  follows: 

f .730    Labor  condition  application. 

(g)'  *  • 

(!)••• 

(i)  Notice  of  strike  or  lockout.  In  order 
to  remain  in  compliance  with  the  no 
strike  or  lockout  labor  condition 
statement,  if  a  strike  or  lockout  of 
workers  in  the  same  occupational 
cletssification  as  the  H-IB  nonimmigrant 
occurs  at  the  place  of  emplo)rment 
during  the  validity  of  the  labor 
condition  application,  the  employer, 
within  three  days  of  the  ocoirrence  of 
the  strike  or  lockout,  shall  submit  to 
ETA,  by  U.S.  mail  or  private  carrier, 
written  notice  of  the  strike  or  lockout. 
The  labor  condition  application  shall 
not  be  used  in  support  of  any  petition 


filings  for  H-lB  nonimmigrants  to  work 
in  the  same  occupation  at  the  place  of 
employment  imtil  ETA  determines  that 
the  strike  or  lockout  has  ended. 

(ii)  ETA  notice  to  INS.  Upon  receiving 
finm  an  employer  a  notice  described  in 
paragraph  (g)(l)(i)  of  this  section,  ETA 
shall  examine  the  documentation,  and 
may  consult  with  the  union  at  the 
employer's  place  of  business  or  other 
appropriate  entities.  If  ETA  determines 
that  the  strike  or  lockout  is  covered 
imder  INS's  "Effect  of  strike"  regulation 
for  "H"  visaholders,  ETA  shall  certify  to 
INS,  in  the  manner  set  forth  in  that 
regulation,  that  a  strike  or  other  labor 
dispute  involving  a  work  stoppage  of 
workers  in  the  same  occupational 
classification  as  the  H-lB  nonimmigrant 
is  in  progress  at  the  place  of 
employment.  See  8  CFR  214.2(h)(17). 

9.  In  § .730,  the  introductory  text 

of  paragraph  (h)(1)  is  revised  to  read  as 
follows: 

f ^.730    Labor  condition  application. 


(h)*  •  • 

(1)  The  fourth  labor  condition 
statement  is  established  when  paragraph 
(h)(l)(i)  and  either  paragraph 
(h)(l)(ii)(A)  or  (h)(l)(ii)(B)  of  this  section 
are  met. 
•        •        •        •        • 

10.  In  § .730,  paragraph  (h)(l)(i)  is 

redesignated  as  new  paragraph 
(h)(l)(ii)(A);  paragraph  (h)(l)(ii)  is 
redesignated  as  new  paragraph 
(h)(l)(ii)(B);  paragraph  (h)(l)(ii)(A)  is 
redesignated  as  new  paragraph 
(h)(l)(ii)(B)(l);  paragraph  (h)(l)(ii)(B)  is 
redesignated  as  new  paragraph 
(h)(l)(ii)(B)(2);  paragraph  (h)(l)(ii)(C)  is 
redesignated  as  new  paragraph 
(h)(l)(ii)(B)(J),  and  a  new  paragraph 
(h)(l)(i)  is  added  to  read  as  follows: 

f ^.730    Labor  condition  application. 

(h)*  •  • 

(!)••• 

(i)  The  employer  shall,  no  later  than 
the  date  the  H-lB  nonimmigrant  reports 
to  work  at  the  place  of  employment, 
provide  the  H-lB  nonimmigrant  with  a 
copy  of  the  labor  condition  application 
submitted  to  the  Department. 

11.  In  § .730,  in  the  introductory 

text  of  newly  designated  (h)(l)(ii)(B),  the 
word  "classification(s)"  is  removed  and 
the  word  "classification"  is  added  in 
lieu  thereof;  the  word  "occupation(s)"  is 
removed  and  the  word  "occupation"  is 
added  in  lieu  thereof:  and  the  last 
sentence  is  revised  to  read  as  follows: 
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I -730    Labor  eendMon  application. 


(h)«  •  • 
(D*  •  • 
(ii)*  •  • 

(B)  •  •  •  The  posting  of  exact  copies 
of  the  labor  condition  application  shall 
be  sufficient  to  meet  the  requirements  of 
this  paragraph  (h)(l)(ii)(B)  of  this 
section. 

12.  A  new  § .735  is  added  to  read 

as  follows: 

I -735    Specral  provtelona  for  )ob 

contractors. 

(a)  A  job  contractor  seeking  to  employ 
H-lB  nonimmigrants  shall  satisfy  aU 
the  requirements  of  the  labor  condition 
application  as  provided  in  this  rule  and 
shall  also  comply  with  the  following 
provisions: 

(1)  The  first  labor  condition 
statement:  wages.  A  Job  contractor  shall 

comply  with  § .730(e)  of  this  subpart 

in  its  entirety  but  with  the  following 
provisos: 

(i)  Actual  wage  shall  be  the  wages 
which  the  job  contractor  pays  its  own 
emplo)rees,  wherever  they  may  be 
located,  who  have  similar  experience 
and  qualifications  as  the  H-lB 
nonimmigrant  for  the  specific 
employment  in  question.  The  actual 
wage  shall  not  be  based  on  the  wages  of 
employees  not  employed  by  the  job 
contractor. 

(ii)  Prevailing  wage  shall  be 
determined  based  on  the  area  where  the 
place  of  employment  is  located,  i.e.,  the 
worksite  or  physical  location  where  the 
H-lB  nonimmigrant  actually  performs 
the  work. 

(2)  The  second  labor  condition 
statement:  working  conditions.  A  job 
contractor  shall  comply  with 

S .730Cf)  of  this  subpart  in  its 

entirety  but  with  the  following  proviso: 
The  working  conditions  referred  to  in 

§ .730(f)  are  those  existing  in  the 

area  of  intended  employment  where  the 
worksite  is  located. 

(3)  The  third  labor  condition 
statement:  no  strike  or  lockout.  A  job 
contractor  shall  comply  with 

S •730(g)  in  its  entirety  but  with  the 

following  provisos: 

(i)  A  job  contractor  shall  attest  that 
there  is  not  at  the  time  the  labor 
condition  application  is  filed  a  strike  or 
lockout  in  the  course  of  a  labor  dispute 
in  the  same  occupational  classification 
as  the  H-lB  nonimmigrant  in  the  job 
contractor's  workforce. 


(ii)  A  job  contractor  shall  not  place, 
lease,  or  otherwise  contract  out  an  H-lB 
nonimmigrant,  during  the  entire  period 
of  the  labor  condition  appUcation's 
vahdity,  to  any  place  of  employment 
where  there  is  a  strike  or  lockout  in  the 
course  of  a  labor  dispute  in  the  same 
occupational  classification  as  the  H-lB 
nonimmigrant. 

(4)  The  fourth  labor  condition 
statement:  notice  A  job  contractor  shall 

comply  with  § .730(h)  of  this 

subpart  in  its  entirety  but  with  the 
following  provisos: 

(i)  The  job  contractor  shall,  no  later 
than  the  date  the  H-lB  nonimmigrant 
reports  to  work  at  the  employer's  place 
of  employment  or  at  the  worksite, 
whichever  is  first,  provide  the  H-lB 
nonimmigrant  with  a  copy  of  the  labor 
condition  appUcation  submitted  to  the 
Department. 

(liMA)  A  job  contractor  shall  attest 
that  it  has  provided  notice  of  filing  no 
later  than  the  date  the  labor  condition 
application  is  filed  to  the  bargaining 
representative  of  the  job  contractor's 
employees  in  the  occupational 
classification  in  which  the  H-lB 
nonimmigrant  will  be  employed;  or 

(B)  If  there  is  no  bargaining 
representative,  has  provided  notice  of 
filing  in  conspicuous  locations  in  the 
job  contractor's  establishment;  and 

{iii)(A)  A  job  contractor  shall  provide 
notice  of  filing  to  the  bargaining 
representative,  if  any,  at  each  place  of 
employment  where  it  places,  leases,  or 
otherwise  contracts  out  an  H-lB 
nonimmigrant  no  later  than  on  or  before 
the  date  that  the  job  contractor's  H-lB 
nonimmigrants  begin  to  work  at  each 
place  of  employment;  or 

(B)  If  there  is  no  such  bargaining 
representative  at  any  such  place  of 
employment,  the  Job  contractor  shall 
post  notice  of  filing  in  conspicuous 
locations  at  the  place  of  employment  no 
later  than  the  date  that  the  job 
contractor's  H-lB  nonimmigrants  begin 
to  work  at  each  place  of  employment. 

(b)  Where  the  provisions  of  this 
section  are  inconsistent  with  any 
provision  in  these  regulations,  this 
section  shall  take  precedence  over  those 
provisions. 

13.  In  § .740,  paragraph  (a)(2)(i)  is 

revised  to  read  as  follows: 

I .740    Labor  condition  appllcatJon 

detormlnatlofte. 


(a)*  •  • 
(2).  .  . 

(i)  When  the  Form  ETA  9035  is  not 
properly  completed.  Examples  of  a 
Form  ETA  9035  which  is  not  properly 
completed  include  instances  where  the 
employer  has  failed  to  check  all  the 
necessary  boxes;  or  where  the  employer 
has  failed  to  state  the  occupational 
classification,  number  of  nonimmigrants 
sought,  wage  rate,  period  of  intended 
employment,  place  of  intended 
employment,  or  prevailing  wage  and  its 
source;  or  where  the  apphcation  does 
not  contain  the  signature  of  the 
employer  or  the  employer's  authorized 
agent  or  representative. 

14.  In  8 .740,  in  paiagraph 

(a)(2)(ii),  the  last  sentence  is  revised  to 
read  as  follows: 

f -740    Labor  condition  application 

dotarmlnationa. 

(a)«  •  • 

(2)"  •  • 

(ii)  •  *  •  Examples  of  other  obvious 
inaccuracies  include  stating  a  wage  rate 
of  $1.00  per  hour  (which  would  be 
below  the  FLSA  minimum  wage), 
identifying  multiple  occupations  a 
single  labor  condition  application,  or 
identihing  places  of  employment 
within  the  jurisdiction  on  more  than 
one  ETA  regional  office  on  a  single  labor 
condition  application. 

15.  In  § .750,  in  paragraph  (a),  the 

word  "six"  is  removed  each  time  it 
appears  and  the  work  "three"  is  added 
in  heu  thereof. 

16.  In  § .760,  in  paragraph  (a)(3) 

and  in  paragraph  (a)(4).  the  word 
"occupation(s)"  is  removed  and  the 
word  "occupation"  is  added  in  heu 
thereof. 

17.  hi  § ,800.  in  paragraph  (b),  the 

phrase  "pursuant  to  a  complaint"  is 
removed  and  the  phrase  "either 
pursuant  to  a  complaint  or  otherwise"  is 
added  in  heu  thereof. 

18.  In  § .805,  in  the  introductory 

text  of  paragraph  (a),  the  phrase 
"pursuant  to  a  complaint"  is  removed 
and  the  phrase  "either  pursuant  to  a 
complaint  or  otherwise"  is  added  in  heu 
thereof;  and  in  paragraph  (b),  the  word 
"occupation(s)"  is  removed  and  the 
word  "occupation"  is  added  in  lieu 
thereof. 


No»b:  These  appendices  do  not  appear  in  the  Code  of  Federal  Regulations. 
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Appendix  1— Form  ETA  9035 


Labor  Condttion  Application 
for  H- IB  Nonimmigrants 


lartment  of  Labor 

lymem  and  Training  Adnninistration 
US  EmployTien: Service 


1.  Full  Legal  Name  of  Employer 


5.  Ennptoyer's  Address 

(NO.  Street,  Ciiy.  State,  and  ZIP  Code) 


2.  Federal Enipioyar  i.D.  NMmber 


3.  Employer's  Telephone  No. 


X 


) 


4.  Emptoy«r*«FAXNo. 


0MB  Approval  No.:   1205^)310 


6.  Address  wnere  Documentation  is  Kept  (if  different  than  item  5) 


J L 


7.  OCCUPATIONAL  INFORMATION  (Use  attachnwnt  if  addUionai  space  ts  needed) 

(a)  Three-digit  Occupational  Group  Code  (From  Appendix  B)  (b)  Job  Title  (Check  Box  if  Part-Time): 

(c)  No.ofH-iB       (d)  Rate  of 
Nonimmigrants  Pay 


□ 


(e)  Prawaiirng  Wage  Rate 
and  Its  Source 


(f)  Period  of 

Empioynriem 
From  To 


(g)  Location(s)  Where  H-1B 
Nonimmigrants  Will 
Work  (see  instructions) 


a  (a) 


0(0) 


a(c) 


aw 


fl  EMPLOYER  LABOR  CONDITION  STATEMENTS  (Employers  are  requred  to  develop  and  maintain  documentanon  supporting  ja^or  cond.non 
LtSSr^)  inde(dV  Employers  are  f>xtrH,r  required  to  make  avaUaPie  for  public  examination  a  copy  of  the  '«^;?°"'>'"°"  «fP';2^'°"  '"J 
!^c^  2^Wg  documemat^  v^ithin  one  (i)  v«Kk«,fl  day  after  tty,  date  on  which  the  application  .s  filed  w-th  OOL.  Check  ••€*>  box  to 
i.idica»  that  the  employer  will  comply  with  each  statenoent.) 

H-1B  nonimmigranw  will  be  paid  at  least  the  actual  wage  level  paid  by  the  employer  to  an  other  individuals  with  smiilar  'xpe^ience  and 
,  ^ifl^^X^cZ  employment  in  question  or^  prevailing  wage  level  for  the  occupation  .n  the  area  of  employment,  whjchayeL 

is  higher 

The  employment  of  H-iB  nonimmigrants  will  not  adversely  affect  the  working  conditions  of  workers  similarly  employed  in  the  area  of 

intended  employment. 

On  the  date  this  application  is  signed  and  submitted,  there  is  not .  strike,  lockout  or  work  stoppage  in  the  course  of  a  labor  dispute  in  tt» 
ocwM^on  in  Which  H-IB  nonimmigrants  will  be  employed  at  the  place  of  employment,  and,  if  such  a  strike  occurs  after  this  appl.ca  «)n  « 
SSl^tW  WPlication  will  not  be  used  in  support  of  petition  filings  with  INS  for  H-1 B  nonimmigrants  to  work  m  the  same  occupation  at 
the  place  of  employment. 

A  copy  of  thw  application  has  been,  or  will  be,  provided  to  each  H-IB  nonimmigrant  employed  pursuant  to  this  application  and.  as  of  this 
da^notice  of  this  application  has  been  provided  to  workers  employed  m  the  occupation  in  which  H-18  non.mmtgrams  will  be  employed: 
(check  appropriate  box) 

Notice  ot  this  filing  has  been  provided  to  the  bargaining  representative  of  workers  in  the  occupation  in  which  H-IB  nonimmigrants 

will  be  employed:  or 

There  is  no  such  bargaining  representwive;  therefore,  a  notice  of  this  filing  has  been.posted  and  was,  or  will  remain,  posted  for 
10  days  in  at  least  two  conspicuous  locaitoos  where  H-lB  fwnimmigrants  will  be  employed. 


DO) 


n<") 


9  DECLARATION  OF  EMPLOYER.  Pursuant  to  28  U.S.C.  1746. 1  declare  under  penalty  of  perjury  that  the  information  provided  on  this  form  is  true 
and  correct,  m  addition,  1  declare  that  I  will  comply  with  it«  Oepartrrwnt  of  Labor  regulations  governing  this  program  and^  f^;  '^"'f  •  'I^*Vr,rh 
makathis  application,  supporting  documentation,  and  other  records,  files  and  documents  available  to  officials  of  the  Department  of  Labor,  upon  such 
official's  request,  during  any  investigation  under  this  application  or  the  Immigration  and  Nationality  Act 


Signature 


Oats 


Name  and  Title  of  Hinng  or  Other  Designated  Official 

CownHalntt  allefling  misrepresentation  of  material  facts  In  the  labor  condition  application  and/or  failure  to  comply  with  the  terms 
of  the  labor  condition  application  may  be  filed  with  any  ottlce  of  the  Wage  and  Hour  Division  of  the  United  States  Department  of 

AyAPPLICATION  CERTIFIED  BY  POL  MUST  BE  FILED  IN  SUPPORT  OF  AN  H-tB  VISA  PETITION  WITH  THE  INS. 

FOR  U.S.  GOVERNMENT  AGENCY  USE  ONLY:    By  virtue  of  my  signature  below,  I  acknowledge  that  ttiis 
application  Is  hereby  certified  and  will  be  valid  from  through  . 


Signature  ar>d  Title  of  Authorized  OOL  Official 
Subsequent  OOL  Action:        Suspended 


ETA  Case  No. 
(date)    invalidated 


.  (date) 


Date 

Withdrawn 


(date) 


The  Department  of  Labor  is  not  the  guarantor  of  the  accuracy,  truih.'ulness  o-  adequacy  of  a  certified  labor  condition  application. 

Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  irhour  per  response,  including  the  time  for  reviewing  instructions 
searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information.  Send 
comments  regarding  this  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for  reducing  this  burden,  to  the 
Office  of  IRM  Policy,  DOL,  Room  N-1301,  200  Constitution  Avenue,  N.W..  Washington,  DC  20210;  and  to  the  0M8.  Papenwork  Reduction  Project 
(1205-0310).  Washington.  DC  20503. 


DO  NOT  SEND  THE  COMPLETED  FORM  TO  EITHER  OF  THESE  OFFICES 


ETA  9035  (Jan.  1992) 
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DflW^' 


OR  COMPLETING  FORM  ETA  9035  -  LABOR  CONDITION 
PPLICATtON  FOR  H-1B  NONIMMIGRANTS 


IMPORTANT:  READ  CAREFULLY  BEFORE  COMPLETING  FORM 

Prim  legibly  in  ink  or  us«  a  typewriter.  Sign  and  date  one  (ornn  in  original  signature 
provisions  at  20  CFR  655.  Subparts  H  and  I,  and  to  29  CFR  507.  subparts  H  and  I. 


Citations  below  to  "regulations"  are  citations  to  identical 


To  knowingly  furnish  any  falsa  Information  in  tha  preparation  of  this  form  ar>d  any  supporting  documantation  thereto  or  to 
aid,  abat  or  counsel  another  to  do  so  la  a  felony,  punishable  by  $10,000  fine  or  fiva  years  In  tha  penitentiary,  or  both  <18 
U.S.C.  1001).  Other  penalties  apply  at  well  to  fraud  or  misuse  of  this  Immigration  document  (U.S.C.  1546)  and  to  oerlurv  with 
respect  to  this  fom»  (18  U.S.C.  1546  and  1621).  o  to  Perjury  wnn 

Employers  Seeking  to  hire  H-iB  nonimmigrants  in  specialty  occupations  or  as  fashion  models  o»  distinguished  nnent  and  ability  rruisi  submit  the 
completed  and  dated  original  Form  ETA  9035  (or  a  facsimile)  and  one  copy  of  the  completed  original  Form  ETA  9035  to  the  regional  cen.fy.rg 
officer  in  the  Departmem  of  Labor  (DOL),  Employment  and  Training  Administration  (ETA)  regional  office  having  jurisdiction  over  the  State  in 
which  the  position  <s  located.  See  20  CFR  655.720  for  ETA  regional  office  addresses.  An  application  which  is  complete  and  has  no  obvious 
inaccuracies  will  be  certified  by  DOL  and  returned  to  the  employer,  who  may  then  f  !e  it  m  support  of  its  petition  with  the  Irrjuioration  ard 
Naturalization  Service. 


•tern  1.  Full  Legal  Name  of  Employer.  Enter  full  legal  name  of 
business,  firm  or  organization,  or.  if  an  mdivloual,  enter  name 
used  lor  legal  purposes  on  documents. 

Item  2.  Federal  Employer  i.D.  Number.  Enter  employer's 
Federal  Employer  identification  Number  (EiN)  assigned  by  the 
Internal  Revenue  Service. 

Items.  Employer's  Telephone  No.  Self-explanatory. 

Item  4.  Employer's  FAX  No.  Self-explanatory. 

Ham  5.  Employer's  Address.  Self-explanatory. 

Heme.  Address  Where  Documentation  is  Keoi.  Self-explanatory. 

Item  7.  Occupational  information.  Enter  the  information 
requested  under  the  appropriate  subheading.  U  necessary, 
continue  on  an  attachment. 

* 

Mem  7(a).  Three-Diqit  Occupational  Group  Code.  Enter  the 
three-digit  code  from  Appendix  B  which  most  clearly  describes 
the  job  to  be  performed.  (DOL  purposes  only.) 

Mem  7(b).  Job  Title.  Enter  the  common  name  or  payroll  title  of 
the  job  being  offered.  Check  box  to  the  right  of  the  blank  If 
position  is  pan-time.  A  separate  labor  condition  application  shall 
be  filed  for  each  occupation  in  which  H-IB  nonimmigrants  will  be 
employed. 


Mam  7(c).  Number  of  H-1B  Nonimmigrants. 
H-1B  nonimmigrants  that  will  be  hired 
occupational  code  stated  in  item  7(a). 


Enter  the  number  of 
in    the    three-digit 


Mam  7(d).  Rate  of  Pay.  Enter  the  salary  to  be  paid  in  terms  of 
the  amount  per  hour,  week,  year,  etc.  If  a  wage  range  is  listed  for 
this  item,  the  salary  for  each  H-iB  nonimmigrant  shall  be 
maintained  m  support  of  the  application. 

Mam  7(a).  Prevailing  Waoe  Rate  and  its  Source.  Enter  the 
prevailing  wage  rate  in  terms  of  the  the  amount  per  hour,  week, 
year,  etc..  and  the  State  Employment  Security  Agency,  published 
wage  survey,  or  other  source  utilized  by  the  employer  to 
determine  the  prevailing  wage  for  the  occupational  classification 
in  which  H-tB  nonimmigrar^s  will  be  employed;  e.g.  "Michigan 
State  Emptoyment  Security  Agency."  or  "Bureau  of  Labor 
Statistics  Occupational  Compensation  Sun/ey,  Denver,  Colorado, 
Metropolitan  Area." 

Item  7(f).  Period  of  Employment.  Enter  the  starting  and  ending 
dates  during  which  the  H-iB  nonimmigrants  will  be  employed. 

Mam  7(g).  Locations  Where  H-ib  tvionimmigfanis  Will  Work. 
Enter  the  city  and  State  of  site  or  location  where  the  work  will 
actually  be  performed. 


MUJNO  COOC  4lie->r-C;  4*i»-ao-c 


Mam  8.  Employer  Labor  Condition  Statements.  The  employer 
must  attest  by  checking  off  the  conditions  listed  in  (a)  through  (d) 
and  by  S'gnmg  the  application  form.  Employers  must  develop 
and  maintain  docun>entation  to  support  labor  condition 
Statements  e(a)  and  e(d).  Documentation  in  support  of  a  labor 
condition  application  shall  be  retained  at  the  employer's  principal 
place  of  business  or  worksite  and  made  available  to  DOL  upon 
such  officials  request.  See  20  CFR  655.730  for  guidance  on  the 
documentation  that  must  support  each  labor  cond  iion  statement. 

Item  8(a).  The  employer  must  attest  that  H-IB  nonimmigrants 
will  be  paid  wages  which  are  at  least  the  higher  of  the  actual 
wage  level  paid  by  the  employer  to  all  other  individuals  with 
similar  experience  and  qualifications  for  the  specific  emptoynnem 
in  question  or  the  prevailing  wage  level  for  the  occupational 
classification  in  the  area  of  intended  employment. 

Mem  8(b).  The  employer  must  attest  that  the  employnrient  of 
H-IB  nonimmigrants  in  the  occupations  named  will  not  adversely 
affect  the  working  conditions  of  workers  similarly  employed  m  the 
area  of  intended  employment. 

Mam  8(c).     The  employer  must  anest  that  on  the  date  the 

application  is  signed  and  submitted,  there  is  not  a  strike,  tockoui 
or  work  stoppage  in  the  course  of  a  labor  dispute  in  the  nanr«d 
occupation  at  t^e  worksite  and  that,  if  such  a  strike  occurs  after 
this  application  is  submitted,  the  application  will  not  be  used  m 
support  of  petition  filings  with  INS  for  H-IB  nonimmigrarHs  to  work 
in  the  sanr^e  occupation  at  the  place  of  emptoyment. 

Mam  8(d).  The  employer  must  attest  that  as  of  the  date  of  filing, 
rK>i'ce  of  the  labor  condition  application  has  been  provided  to 
workers  employed  in  the  named  occupation.  The  application  n^ay 
be  provided  to  the  workers  through  the  bargaining  representative, 
or  where  there  is  no  such  bargaining  representative,  notice  of  the 
filing  most  be  posted  in  conspicuous  places  where  h-ib 
nonim.migrams  will  be  employed.  Further,  the  employer  must 
attest  that  each  h-ib  noninimigrant  employed  pursuant  to  the 
application  will  be  provided  with  a  copy  of  the  applicatior\.  The 
notification  shall  be  provided  no  later  than  the  date  the  H-iB 
nonimmigrant  reports  to  work  at  the  place  of  employment. 

Hem  9.  Declaration  of  Employer.  One  copy  of  this  form  must 
bear  the  origin.al  signature  of  the  employer.  By  signing  this  form, 
the  employer  is  attesting  to  the  accuracy  of  the  labor  condition 
8>aten»nts  listed  in  items  8(a)  through  (d)  and  to  conr>piiance  with 
these  conditions.  False  statements  are  subject  to  Federal 
criminal  penalties,  as  stared  above.  Failure  to  meet  a  condition  of 
the  application  regarding  strikes  or  lockouts,  substantial  failure  to 
meet  a  condition  of  the  application  regarding  notification  of  the 
bargainir>g  unit  representative,  employees,  or  H-IB 
nonimmigrants,  willful  failure  to  meet  a  condition  of  the 
application  regarding  wages  or  working  corxJitions,  or 
misrepresentation  of  a  material  fact  may  result  in  additional 
rMmoHisc 
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Appendix  2 — DOT  Three-Digit  Occupational  Group  Codes  for  Profiemional,  Technical  and  Managerial  Occupations  and 

Fashion  Modeb 


THREE-DIGIT  OCCUPATIONAL  GROUP 
PROFESSIONAL.  TECHNICAL  AND  MANAGERIAL 
AND  FASHION  MODELS 


°^#^ 


OCCUPATIONS  IN  ARCHITECTURE,  ENGINEERING  AND  SURVEVtNC 


^•f 


OCCUPATIONS  IN  MUSEUM,  LIBRARY,  AND  ARCHIVAL  SCIENCES 


001  ARCMrrECTURAL  OCCUPATIONS 

002  AEROMAUTICAL  ENGINEERING  OCCUPATIONS 

003  ELECTRICAL/EieCTROMlC  ENGINEERING  OCCUPATIONS 

005  CIVIL  ENGINEERING  OCCUPATIONS 

006  CERAMIC  ENGINEERING  OCCUPATIONS 

007  MECHANICAL  ENGINEERING  OCCUPATIONS 

008  CHEMICAL  ENGINEERING  OCCUPATIONS 

010  MINING  AND  PETROLEUM  ENGINEERING  OCCUPATIONS 

01 1  METALLURGY  AND  METALLURGICAL  ENGINEERING  OCCUPATIONS 
0t2  INDUSTRIAL  ENGINEERING  OCCUPATIONS 

013  AGRICULTURAL  ENGINEERING  OCCUPATIONS 

014  MARINE  ENGINEERING  OCCUPATIONS 

015  NUCLEAR  ENGINEERING  OCCUPATIONS 
017  DRAFTERS 

016  SURVEYING/CARTOGRAPHIC  OCCUPATIONS 

019  OTHER  OCCUPATIONS  IN  ARCHITECTURE,  ENGINEERING  AND 

SURVEYING 

OCCUPATIONS  IN  MATHEMATICS  AND  PHYSICAL  SCIENCES 

020  OCCUPATIONS  IN  MATHEMATICS 

021  OCCUPATIONS  IN  ASTRONOMY 

022  OCCUPATIONS  IN  CHEMISTRY 

023  OCCUPATIONS  IN  PHYSICS 

024  OCCUPATIONS  IN  GEOLOGY 

025  OCCUPATIONS  IN  METEOROLOGY 

029  OTHER.OCCUPATIONS  IN  MATHEMATICS  AND  OHYSlCAL 
SCIENCES 

COMPUTER-«ELATED  OCCUPATIONS 

030  OCCUPATIONS  IN  SYSTEMS  ANALYSIS  AND  PROGRAMMING 

031  OCCUPATIONS  IN  DATA  COMMUNICATIONS  AND  NETWORKS 

032  OCCUPATIONS  IN  COMPUTER  SYSTEM  USER  SUPPORT 

033  OCCUPATIONS  IN  COMPUTER  SYSTEMS  TECHNICAL  SUPPORT 

039  OTHER  COMPUTER-RELATED  OCCUPATIONS 

OCCUPATIONS  IN  LIFE  SCIENCES 

040  OCCUPATIONS  IN  AGRICULTURAL  SCIENCES 

041  OCCUPATIONS  IN  BIOLOGICAL  SCIENCES 
045  OCCUPATIONS  IN  PSYCHOLOGY 

049  OTHER  OCCUPATIONS  IN  LIFE  SCIENCES 

OCCUPATIONS  IN  SOCIAL  SCIENCES 

050  OCCUPATIONS  IN  ECONOMICS 

051  OCCUPATIONS  IN  POLITICAL  SCIENCE 

052  OCCUPATIONS  IN  HISTORY 

054  OCCUPATIONS  IN  SOCIOLOGY 

055  OCCUPATIONS  IN  ANTHROPOLOGY 

059  OTHER  OCCUPATIONS  IN  SOCIAL  SCIENCES 

OCCUPATIONS  IN  MEDICINE  AND  HEALT+4 

070  PHYSICIANS  AND  SURGEONS 

071  OSTEOPATHS 

072  DENTISTS 

073  VETERINARIANS 

074  PHARMACISTS 

076  THERAPISTS 

077  DfETITrANS 

078  OCCUPATIONS  IN  MEDICAL  AND  DENTAL  TECHNOLOGY 

079  OTHER  OCCUPATIONS  IN  MEDICINE  AND  HEALTH 


OCCUPATIONS  IN  EDUCATION 


090 
001 
092 

094 
096 
097 
099 


OCCUPATIONS  IN  COLLEGE  AND  UNIVERSITY  EDUCATION 
OCCUPATIONS  IN  SECONDARY  SCHOOL  EDUCATION 
OCCUPATIONS  IN  PRESCHOOL.  PRIMARY  SCHOOL.  AND 

KINDERGARTEN  EDUCATION 
OCCUPATIONS  IN  EDUCATION  OF  PERSONS  WITH  DISABILITIES 
HOME  ECONOMISTS  AND  FARM  ADVISERS 
OCCUPATIONS  IN  VOCATIONAL  EDUCATION 
OTHER  OCCUPATIONS  IN  EDUCATION 


too  LIBRARIANS 

101  ARCHIVISTS 

102  MUSEUM  CURATORS  AND  RELATED  OCCUPATIONS 

109  OTHER  OCCUPATIONS  IN  MUSEUM,  LIBRARY  AND  ARCHIVAL 
SCIENCES 

4 

OCCUPATIONS  IN  LAW  AND  JURISPRUDENCE 

1 10  LAWYERS 

1 1 1  JUDGES 

1 19  OTHER  OCCUPATIONS  IN  LAW  AND  JURISPRUDENCE 

OCCUPATIONS  IN  RELIGION  AND  THEOLOGY 

120  CLERGY 

129         OTHER  OCCUPATIONS  IN  RELIGION  AND  THEOLOGY 

OCCUPATIONS  IN  WRITING 

131  WRITERS 

132  EDITORS.  PUBLICATION.  BROADCAST,  AND  SCRIPT 
1 39         OTHER  OCCUPATIONS  IN  WRITING 

OCCUPATIONS  IN  ART 

141  COMMERCIAL  ARTISTS    DESIGNERS  AND  ILLUSTRATORS,  GRAPHIC 
ARTS 

142  ENVIRONMENTAL.  PRODUCT  AND  RELATED  DESIGNERS 
149  OTHER  OCCUPATIONS  IN  ART 

OCCUPATIONS  IN  ENTERTAINMENT  AND  RECREATION 

152         OCCUPATIONS  IN  MUSIC 

159  OTHER  OCCUPATIONS  IN  ENTERTAINMENT  AND  RECREATION 


OCCUPATIONS  ADMINISTRATIVE  SPECIALIZATIONS 

160  ACCOUNTANTS.  AUDITORS.  AND  RELATED  OCCUPATIONS 

161  BUDGET  AND  MANAGEMENT  SYSTEMS  ANALYSIS  OCCUPATIONS 

162  PURCHASING  MANAGEMENT  OCCUPATIONS 

163  SALES  AND  DISTRIBUTION  MANAGEMENT  OCCUPATIONS 

164  ADVERTISING  MANAGEMENT  OCCUPATIONS 

165  PUBLIC  RELATIONS  MANAGEMENT  OCCUPATIONS 

166  PERSONNEL  MANAGEMENT  OCCUPATIONS 

168         INSPECTORS  AND  INVESTIGATORS.  MANAGERIAL  AND  PUBLIC 

SERVICE 
'69  OTHER  OCCUPATIONS  IN  ADMINISTRATIVE  OCCUPATIONS 


MANAGEI)S  AND  OFFICIALS 


180 

181 
162 
183 
164 

185 
186 

187 
186 
189 


AGRICULTURE.  FORESTRY.  AND  FISHING  INDUSTRY  MANAGERS  *ND 

OFFICIALS 

MINING  INDUSTRY  MANAGERS  AND  OFFICIALS 

CONSTRUCTION  INDUSTRY  MANAGERS  AND  OFFICIALS 

MANUFACTURING  INDUSTRY  MANAGERS  AND  OFFICIALS 

TRANSPORTATION.  COMMUNICATION.  AND  UTILITIES  INDUSTRY 

MANAGERS  AND  OFFICIALS 

WHOLESALE  AND  RETAIL  TRADE  MANAGERS  AND  OFFICIALS 

FINANCE.  INSURANCE  AND  REAL  ESTATE  MANAGERS  AND 

OFFICIALS 

SERVICE  INDUSTRY  MANAGERS  AND  OFFICIALS 

PUBLIC  ADMINISTRATION  MANAGERS  AND  OFFICIALS -  — 

MISCELLANEOUS  MANAGERS  AND  OFFICIALS 


[FR  Doc.  93-24345  FUed  10-5-93;  8:45  am) 
wuJNQ  cooe  4sio-4r-c;  4tie-se-c 


MISCELLANEOUS  PROFESSIONAL,  TECHNICAL.  AND  MANAQEBIAL 
OCCUPATIONS 

195         OCCUPATIONS  IN  SOCIAL  AND  WELFARE  WORK 
199  MISCELLANEOUS  PROFESSIONAL,  TECHNICAL  AND  MANAGERIAL 

OCCUPATIONS 

SALES  PROMOTION  OCCUPATIONS  \ 

297         FASHION  MODELS  i) 


Wednesday 
October  6,  1993 


Part  IV 


Department  of 
Commerce 

Bureau  off  Export  Administration 

15  CFR  Parts  773,  778,  and  779 
Commerce  Control  List;  Interim  Rule  and 
Final  Rules 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Adminlatratlon 

15  CFR  Parte  773,  778,  and  799 
[Docket  No.  930951-3251] 

Expansion  of  General  License  GFW 
Eligibility  for    Digital  Computers" 
Controlled  by  ECCN  4A03A;  Revision 
of  Nuclear  Non-Prollferatlon  Controls 
In  ECCNs  4A01  A,  4A02A,  and  4A03A; 
and  Amendment  of  Nuclear  Non- 
Prollferatlon  Special  Country  List 

agency:  Bureau  of  Export 
Administration.  Commerce. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  The  Bureau  of  Export 
Administration  (BXA)  maintains  the 
Commerce  Control  List  (CCL),  which 
identiRes  those  items  subject  to 
Department  of  Commerce  export 
controls.  This  interim  rule  increases  the 
General  License  GFAV  eligibility  level 
for  digital  computers  controlled  by 
ECCN  4A03A  from  a  CTP  (composite 
theoretical  performance)  of  20  Mtops 
(million  theoretical  operations  per 
second)  or  less  to  a  CTP  less  than  195 
Mtops.  General  License  GFW  is 
available  for  exports  to  most 
destinations  in  Country  Groups  T  and  V 
(except  the  People's  Republic  of  China, 
Iran,  Syria,  and  the  South  African 
military  and  police). 

A  validated  export  license  continues 
to  be  required  for  exports  of  all 
computers  controlled  by  ECCN  4A03A 
to  Country  Groups  Q,  S,  W,  Y,  and  Z, 
and  the  People's  Republic  of  China, 
Iren,  Syria,  and  the  South  African 
military  and  pohce.  Exporters  should 
also  be  aware  that  the  Department  of  the 
Treasury  maintains  embargoes  against 
other  destinations,  such  as  Iraq  and  the 
Federal  Repubhc  of  Yugoslavia  (Serbia 
and  Montenegro). 

This  interim  rule  also  raises  the  levels 
at  which  nuclear  nonprcliferation 
controls  apply  to  digital  computers 
controlled  by  ECCNs  4A01A,  4A02A, 
and  4-\03A  and  revises  the  Nuclear 
Nonproliferation  Special  Country  List, 

This  rule  is  expected  to  result  in  a 
significant  reduction  in  the  number  of 
export  license  apphcations  that  will 
have  to  be  submitted  for  computers 
controlled  by  4A03A,  thereby  reducing 
the  paperwork  burden  on  exporters. 
DATES:  This  rule  is  effective  October  6. 
1993.  Comments  must  be  received  by 
November  5, 1993. 
ADDRESSES:  Written  comments  (six 
copies)  should  be  sent  to  Willard  Fisher, 
Office  of  Technology  and  Policy 
Analysis,  Bureau  of  Export 


Administration,  Department  of 

Commerce,  room  4054,  Washington.  DC 

20230. 

FOR  FURTHER  INFORMATION  COKTACT: 

Joseph  Young,  Office  of  Technology  and 

PoUcy  Analysis,  Telephone:  (202)  482- 

0706. 

SUPPliMEMTARV  INFORMATION: 

Background 

This  interim  rule  increases  the 
General  License  GFW  eligibihty  level 
for  digital  computers  controlled  by 
ECCN  4A03A.  raises  the  levels  at  which 
nuclear  nonproliferation  controls  apply 
to  disjital  computers  controlled  by  ECCN 
4A03A,  and  revises  the  hst  of  countries 
in  Supplement  No.  4  to  part  778. 

The  General  License  GFW  ehgibility 
level  for  digital  computers  controlled  by 
ECCN  4A03A  is  increased  from  a  CTP 
(composite  theoretical  performance)  of 
20  Mtops  (million  theoretical  operations 
per  second)  or  less  to  a  CTP  less  than 
195  Mtops.  This  action  is  taken  by  the 
United  States  Government  in  view  of 
the  changed  world  situation,  the  rapid 
evolution  of  computer  technology,  and 
the  increasing  availability  of  high 
performance  computers. 

In  international  negotiations  with  our 
partner  in  the  supercomputer  regime, 
which  will  take  place  in  October,  we 
will  propose  raising  the  supercomputer 
definition  from  195  to  2.000  Mtops.  At 
the  completion  of  those  negotiations 
and  with  the  raising  of  the 
supercomputer  definition,  we  will  raise 
the  GFW  level  to  500  Mtops.  In 
negotiations  with  our  COCOM  partners 
this  fall,  we  will  propose  raising  the 
decontrol  level  for  sales  to  COCOM 
proscribed  destinations  to  500  Mtops.  as 
well.  As  with  the  current  liberaUzation, 
we  do  not  expect  these  proposed 
changes  to  affect  controls  to  the 
embargoed  destinations  or  to  those 
countries  identified  by  the  Secretary  of 
State  as  supporting  acts  of  international 
terrorism. 

General  License  GFW  was  originally 
established  for  commodities  described 
in  the  Advisory  Notes  in  the  Commerce 
Control  List  that  indicate  a  Ukelihood  of 
approval  for  Country  Groups  Q,  W,  and 
Y.  However,  GFW  is  also  used  for 
commodities  not  covered  by  such 
Advisory  Notes  when  so  indicated  in 
the  GFW  paragraph  under  the 
Requirements  heading  of  an  entry. 

Subject  to  the  restrictions  in 
§  771.2(c),  items  eligible  for  General 
License  GFW  may  be  exported  to  most 
destinations  in  Country  Groups  T  and  V 
General  License  GFW  is  not  available 
for  exports  to  Iran,  Syria,  the  People's 
Republic  of  China,  or  the  South  African 
military  or  police  and  a  validated 


license  continues  to  be  required  for 
exports  of  all  computers  controlled  by 
ECCN  4A03A  to  these  destinations. 

A  validated  export  license  also 
continues  to  be  required  for  exports  of 
all  computers  controlled  by  ECCN 
4A03A  to  Country  Groups  Q,  S,  W,  Y, 
and  Z.  Exporters  should  also  be  aware 
that  the  Department  of  the  Treasury's 
Office  of  Foreign  Assets  Control 
maintains  an  embargo  on  other 
destinations,  such  as  Iraq  and  the 
Federal  Republic  of  Yugoslavia  (Serbia 
and  Montenegro). 

Foreign  poficy-based  validated  hcense 
reqxiirements  remain  in  effect  for 
exports  to  Iran  or  Syria  of  all  computers 
controlled  by  ECCNs  4A03A  and  4A94F. 
All  other  foreign  policy-based  validated 
license  requirements  also  remain  in 
effect. 

This  interim  rule  also  raises  the  levels 
at  which  nuclear  nonproliferation 
controls  apply  to  digital  computers 
controlled  by  ECCNs  4A01A.  4A02A, 
and  4A03A.  Previously,  nuclear 
nonproliferation  controls  applied  to:  (1) 
Supercomputers  for  countries  listed  in 
Supplement  Nos.  2  and  8  to  part  773,  (2) 
computers  with  a  CTP  exceeding  41 
Mtops  for  countries  listed  in 
Supplement  No.  3  to  part  773,  and  (3) 
computers  with  a  CTP  exceeding  12.5 
Mtops  for  all  other  destinations.  This 
rule  revises  nuclear  nonproliferation 
controls  to  apply  to  computers  with  a 
CTP  of  195  Mtops  or  more  for  countries 
listed  in  Supplement  No.  4  to  part  778 
(as  revised  by  this  rule). 

Finally,  this  rule  revises  the  special 
country  list  in  Supplement  No.  4  to  part 
778  to  include  the  following  countries: 
A^anistan,  Albania,  Algeria,  Andorra. 
Angola.  Burma,  Comoros.  Djibouti. 
Guyana,  India,  Iran,  Iraq,  Israel,  Libya, 
Mauritania,  Mozambique,  Niger,  Oman, 
Pakistan,  St.  Kitts.  Tanzania,  the  United 
Arab  Emirates,  Vanuatu.  Zambia,  and 
Zimbabwe. 

Rulemaking  Requirements 

1.  This  rule  is  consistent  with 
Executive  Orders  12291  and  12661. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
0694-0005.  0694-0010, 0694-0013,  and 
0694-0073. 

3.  This  rule  does  not  contain  policies 
v«th  Federalism  Implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 


Fadmal  Rijgister  /  Vol.  58,  No.  192  /  Wednesday.  October  6.  1993  /  Rules  and  Regulations    52167 


given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  under  section 
3(a)  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  603(a)  and  604(a))  no  initial  or 
final  Ragtilatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553.  requiring  notice  of  proposed 
rulemaking,  the  opportimity  for  public 
participation,  and  a  delay  in  the 
effiective  dote,  are  inapplicable  because 
this  regulation  involves  a  military  or 
foreign  affairs  function  of  the  United 
States.  Section  13(b)  of  the  EAA  does 
not  require  that  this  rule  be  published 
in  proposed  form  because  this  rule  does 
not  impose  a  new  control.  Further,  no 
other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportxmity  for  pubUc  comment  be 
given  for  this  rule 

Howeveri  because  of  the  importance 
of  the  issues  raised  by  these  regulations, 
this  rule  is  issued  in  interim  form  and 
comments  will  be  considered  in  the 
development  of  final  regulations. 
Accordingly,  the  Department 
encourages  interested  persons  who  wish 
to  comment  to  do  so  at  the  earliest 
possible  time  to  permit  the  fullest 
consideration  of  their  views. 

The  period  for  submission  of 
comments  will  close  November  5, 1993. 
The  Department  will  consider  all 
comments  received  before  the  close  of 
the  comment  period  in  developing  final 
regulations.  Comments  received  ailer 
the  end  of  the  comment  period  wrill  be 
considered  if  possible,  but  their 
oonsideration  cannot  be  assured.  The 
Department  will  not  accept  public 
comments  accompanied  by  a  request 
that  a  part  or  all  of  the  material  be 
treated  confidentially  because  of  its 
business  proprietary  nature  or  for  any 
other  reason.  The  Department  will 
return  such  comments  and  materials  to 
the  person  submitting  the  comments 
and  will  not  consider  them  in  the 
development  of  final  regulations.  All 
pubUc  comments  on  these  regulations 
will  be  8  matter  of  public  record  and 
Mali  be  available  for  public  inspection 
end  copying.  In  the  interest  of  accuracy 
end  completeness,  the  Department 
requires  comments  in  written  form.  Oral 
comments  must  be  followed  by  written 
memoranda,  which  will  also  be  a  matter 
of  public  record  and  will  be  available 
for  public  review  and  copying. 
Communications  from  agencies  of  the 
United  States  Goveniment  or  foreign 
governments  will  not  be  made  available 
forpubUc  inspection. 

loe  public  record  concerning  these 
regulations  will  be  maintained  in  the 
3ureau  of  £xport  Administiation 


Freedom  of  Information  Records 
Inspection  FaciUty,  room  4525, 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue  NW., 
Washington.  DC  20230.  Records  in  this 
feciUty,  including  written  public 
comments  and  memoranda 
summarizing  the  substance  of  oral 
communications,  may  be  inspected  and 
copied  in  accordance  with  regulations 
published  in  part  4  of  title  15  of  the 
Code  of  Federal  Regulations. 
Information  about  the  inspection  and 
copying  of  records  at  the  facility  may  be 
obtained  from  Margaret  Comejo,  Bureau 
of  Export  Administration  Freedom  of 
Information  Officer,  at  the  above 
address  or  by  calling  (202)  462-5653. 

List  of  Subjects 

15  CFR  Part  778 

ExpcHts,  Nuclear  energy,  Reporting 
and  recordkeeping  requirements 

15CFRPart799 

Exports,  Reporting  and  recordkeeping 
requirements 

Accordingly,  parts  778  and  799  of  the 
Export  Administration  Regulations  (15 
CFR  parts  730-799)  are  amended  as 
follows: 

1.  The  authority  citation  for  15  CFR 
part  778  is  revised  to  read  as  follows: 

Authoritr  Pub.  L.  90-351.  82  Stat  197  (18 
U.S.C.  2510 et seq). as am«nded;"Pub.  L.  95- 
223,  91  Stat  1626  (50  U.S.C.  1701  et  seq); 
Pub  L.  95-242.  92  Stat  120  (22  U.S.C.  3201 
et  seq.  and  42  U.SXI.  2139e):  Pub.  L.  96-72. 
93  Stat.  S03  (30  U.S.C  App.  2401  et  seq).  as 
amended  (extended  by  Pub.  L.  103-10, 107 
Stat.  40);  E.O.  12002  of  July  7, 1977  (42  PR 
35623.  )uly  7. 1977),  as  amended;  E.G.  12058 
of  May  11, 197B  (43  PR  20947.  May  16, 1978; 
E.O.  12214  of  May  2, 1980  (45  PR  29783,  May 
6, 1980);  E.O.  12730  of  September  30, 1990 
(55  PR  40373.  October  2, 1990),  as  continued 
by  Notice  of  September  25. 1992  (57  PR 
44649,  September  28. 1992);  and  E.O.  12735 
of  November  16, 1990  (55  FR  48587. 
November  20. 1990).  as  continued  by  Notice 
of  November  11.  1992  (57  PR  53979, 
November  13, 1992). 

2.  The  authority  citation  for  15  CFR 
part  799  continites  to  read  as  follows: 

Authority:  Pub.  L.  90-351,  82  SUt.  197  (16 
U.S  C.  2510  et  seq),  as  amended;  sec.  101, 
Pub.  L.  93-153,  87  Stat  576  (30  U.S.C.  185), 
as  amended;  sec.  103,  Pub.  L.  94-163.  89 
Stat.  877  (42  U.S.C.  6212).  as  amended;  sees. 
201  and  201(1  l)(e).  Pub.  L.  94-258,  90  Stat. 
309  (10  U.S.C.  7420  and  7430(e)),  as 
amended:  Pub  L.  95-223. 91  Sut.  1626  (50 
U.S.C  1701  et  seq.]:  Pub.  L.  95-242, 92  Stat. 
120  (22  use  3201  et  seq  and  42  U.S.C. 
2139a);  sec.  208.  Pub.  L  95-372,  92  SUt.  668 
(43  U.S.C.  1354):  Pub  L.  96-72,  93  SUt.  503 
(50  U.S.C  App.  2401  et  seq).  as  amended 
(extended  by  Pub.  L.  103-10, 107  Stat.  40); 
sec.  125,  Pub.  L.  09-64, 99  Stat.  156  (46 
U.S.C.  466c);  RO.  11912  of  April  13,  1976  (41 
PR  15825.  Apnl  IS.  1976).  E.0  12002  of  July 


7, 1977  (42  FR  35623,  July  7,  1977J,  as 
amended;  E.O  12058  of  May  11. 1978  (43  FR 
20947,  May  16. 1978;  EO  12214  of  May  2. 
1980  (45  FR  29783.  May  6, 1980);  E.O  12730 
of  September  30, 1990  (55  FR  40373.  October 
2, 1990).  as  continued  by  Notice  of 
September  25, 1992  (57  FR  44649,  September 
28, 1992);  and  EO  12735  of  November  16. 
1990  (55  FR  48587,  November  20, 1990).  as 
continued  by  Notice  of  November  11, 1992 
(57  FR  53979,  November  13. 1992) 

PART  778— (AMENOEOl 

3.  Supplement  No.  4  to  part  778 
(Nuclear  Non-Proliferation — Special 
Country  List)  is  amended  by  removing 
"Argentina",  "Bahrain".  "Brazil". 
"Chile",  "Kuwait",  "Mala%vi".  "Qutar". 
"Saudi  Arabia",  "South  Africa". 
"Syria",  and  "Yemen  Arab  Republic". 

PART  79»-{AMeNOED] 

4  In  supplement  No  1  to  §  799.1  (the 
Commerce  Control  List),  Category  4 
(Computers),  ECCN  4A01A  is  amended 
by  revising  the  Requirements  section  to 
read  as  follows: 

4A01 A    Electronic  computer*  and  related 
equipment,  ae  foliowa.  and  "eeeembliee" 
and  specialty  designed  con^Mnents 
therefor. 

Requirements 

Validated  License  Required:  QSTVWYZ 

Units:  Computers  and  peripherals  in 
number;  parts  and  accessories  in  $  value 

Reason  for  Control:  NS,  MT,  NP,  FP 
(see  Notes) 

GLV:  $5,000  for  4A01.a  only:  $0  for 
4A01.b 

GCr.  Yes,  except  MT  (see  Notes)  and 
except  supercomputers  as  defined  in 
§  776.11(a)  of  this  subchapter  (no 
supercomputer  restriction  for  Japan) 

GFW'.  No 

Notes:  1.  MT  controls  apply  to  4A01.a. 

2.  NP  controls  apply  to  computers  with  a 
CTP  of  195  Mtops  or  more  to  countries  listed 
in  supplement  No.  4  to  part  778  of  thu 
subcliapter 

3.  FP  controls  apply  to  all  destinations, 
except  Japan,  for  supercomputers  (see 
§776.11  of  this  subchapter). 

5..In  supplement  No.  1  to  §  799.1  (the 
Commerce  Control  List),  Category  4 
(Computers),  ECCti  4A02A  is  amended 
by  revising  the  Requirements  section  to 
read  as  follows: 

4A02A    "Hybrid  eomputore".  as  feliews. 
and  "assemt»lle«"  and  ^Mdally  dssljnsd 
components  ttwrsfor.  ^ 

Requirements 

Validated  License  Required. 
QSTVWYZ 

Unit:  Computers  and  peripherals  in 
number;  parts  and  CKxessories  in  $  value 
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Reason  for  Control  NS.  MT.  NP,  FP 
(see  Notes) 

GLV  $5,000 

GCT:  Yes,  except  MT  (see  Notes)  and 
except  supercomputers  as  defined  in 
§  776.11(a)  of  this  subchapter  (no 
supercomputer  restriction  for  Japan) 

GFW  No 

Note*:  1.  MT  controls  apply  to  hybrid 
computers  combined  with  specially  designed 
"software",  for  modeling,  simulation,  or 
design  integration  of  complete  rocket  systems 
and  unmanned  air  vehicle  systems  described 
in  §  787.7  of  this  subchapter. 

2.  NP  controls  apply  to  computers  with  a 
CTP  of  195  Mtops  or  more  to  countries  listed 
in  Supplement  No.  4  to  Part  778  of  this 
subchapter. 

3.  FP  controls  apply  to  all  destinations, 
except  lapan,  for  supercomputers  (see 
§776.11  of  this  subchapter). 

•         •         •         •         • 

6.  In  supplement  No.  1  to  §  799.1  (the 
Commerce  Control  List),  Category  4 
(Computers),  ECCN  4A03A  is  amended 
by  revising  the  heading  of  the  entry  and 
by  revising  the  Reqmrements  section  to 
read  as  follows: 

4A03A    "Digital  computers".  "asMinbllM", 
•nd  related  equipment  tharafof ,  as 
dascribad  In  thia  entry,  and  apaclally 
dsalgnad  componanta  tharafor. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Computers  and  peripherals  in 
number;  parts  and  accessories  in  S  value 

Reason  for  Control:  NS,  MT,  NP.  FP 
(see  Notes) 

GLV:  $5,000 

GCT:  Yes,  except  MT  and  FP,  and 
except  supercomputers  as  defined  in 
§  776.11(a)  of  this  subchapter  (no 
supercomputer  restriction  for  Japan);  see 
Notes 

GFW:  Yes,  except  MT  and  FP,  for 
equipment  in  Advisory  Note  4  and  for 
computers  with  a  CTP  less  than  195 
Mtops  (see  Notes) 

Notes:  1.  MT  controls  apply  to  digital 
computers  used  as  ancillary  equipment  for 
test  fecilities  and  equipment  that  are 
controlled  by  9B05  or  9B06. 

2.  NP  controls  apply  to  computers  with  a 
CTP  of  195  Mtops  or  more  to  countries  listed 
in  Supplement  No.  4  to  Part  778  of  this 
subchapter. 

3.  FT  controls  apply  to  computers  for 
computerized  fingerprint  equipment  to  all 
destinations  except  Australia,  Japan,  New 
Zealand  and  members  of  NATO. 

4.  FP  controls  apply  to  all  destinations, 
except  Japan,  for  supercomputers  (see 

§  776.11  of  this  subchapter). 

5.  FP  controls  apply  to  Iran  and  Syria  for 
computers  controlled  by  4A03A  or  4A94F 
(I.e.,  computers  with  a  CTP  of  6  Mtops  or 
greater).  See  §  785.4(d)(l]  of  this  subchapter. 


Dated:  September  30, 1993. 
Iain  S.  Baird. 

Acting  Assistant  Secntaryfor  Export 
Administration. 
[FR  Doc  93-24426  Filed  10-4-93;  8:54  am) 
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15CFRPW1773 

[Dockat  No.  930952-32S2] 

Special  LIcenee  Procedures;  Revtelona 
to  Eilglbiilty  Requfremerite  for 
Computers 

agency:  Bureau  of  Export 
Administration,  Commerce. 

ACTION:  Final  rule. 

StMMARY:  The  Export  Administration 
Reguhtions  (EAR)  provide  for  a  variety 
of  "special  licenses"  that  allow  a 
broader  range  of  activities  than  an 
individual  validated  license.  These 
include  the  Distribution  License,  Project 
License,  and  Service  Supply  License, 
among  others.  The  range  of  goods  that 
can  be  exported  under  these  procedures 
is  broad,  restricted  only  by  a  short  list 
of  exclusions.  This  rule  revises  the 
exclusion  list  to  raise  substantially  the 
level  of  computers  that  can  be  exported 
under  special  licenses. 

Systems  defined  as  "supercomputers" 
are  allowed  under  special  licenses  only 
to  12  designated  countries.  That 
restriction  has  not  changed.  In  another 
rule  published  in  this  separate  part  of 
the  Federal  Register,  nuclear 
nonproliferation  controls  on  computers 
are  revised  to  apply  only  to  systems 
with  a  comfiosite  theoretical 
performance  (CTP)  of  195  MTOPS  or 
above  (million  theoretical  operations 
per  second),  and  only  to  a  short  list  of 
destinations.  For  those  destinations 
subject  to  nuclear  controls,  special 
licenses  may  now  be  used  for  computers 
with  a  CTP  less  than  195  MTOPS.  For 
countries  that  are  neither  among  the  12 
that  may  receive  supercomputers  nor 
subject  to  nuclear  controls,  special 
licenses  may  be  used  for  any  computers 
that  are  not  "supercomputers."  The 
effect  of  this  change  will  be  to  greatly 
expand  the  usefulness  of  special 
licenses  and  reduce  the  number  of 
individual  validated  licenses  that  will 
be  required. 

EFFECTIVE  DATE:  October  6. 1993. 

FOR  FURTNER  MfORMATION  CONTACT: 
Deborah  Kappler,  Office  of  Export 
Licensing,  Bureau  of  Export 
Administration,  Department  of 
Commerce;  Telephone:  (202)  482-5400. 


SUPPLEMENTARY  INFORMATION: 
Background 

Supplement  No.  1  to  part  773  of  the 
EAR  (15  CFR  part  773)  lists  items  that 
are  not  eligible  for  export  under  special 
licenses.  For  computers,  paragraph  (a)  of 
the  Supplement  prohibits  exports  of 
supercomputers,  except  to  Canada, 
Australia,  Japan,  and  nine  European 
countries.  Supercomputers  are  defined 
in  §770.2  of  the  EAR.  Paragraphs  (1){1)   • 
and  (2)  of  the  Supplement  place 
restrictions  on  computers  that  are 
subject  to  nuclear  non-proliferation 
controls.  A  change  in  nuclear  controls 
for  computers  requires  a  revision  of  the 
special  license  restrictions. 

Nuclear  non-proliferation  controls 
now  apply  only  to  computers  with  a 
CTP  of  195  MTOPS  or  above  that  are 
destined  for  a  cotintry  Usted  in 
supplement  No.  4  to  part  778.  As  a 
result,  countries  that  are  eligible  for 
special  licenses  and  are  not  in 
supplement  No.  4  may  receive 
computers  under  the  Distribution 
License,  subject  only  to  the  limit  on 
supercomputers.  Those  countries  within 
supplement  No.  4  may  receive 
computers  under  the  Distribution 
License  if  the  CTP  is  less  than  195 
MTOPS. 

Rulemaking  Requirements 

1.  This  rule  is  consistent  with  • 
Executive  Orders  12291  and  12661. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
0694-0002,  0694-0005,  0694-0006, 
0694-0013,  0694-0015,  and  0694-0073. 

3.  This  rule  does  not  contain  pohcies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportxmity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  xmder  section 
3(a)  of  the  R^ulatory  Flexibility  Act  (5 
U.S.C.  603(a)  and  e04(a))  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  requiring  notice  of  proposed 
nilemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  the 
eSective  date,  are  inapplicable  because 
this  regulation  involves  a  military  or 
foreign  afiain  function  of  the  United 
States.  Section  13(b)  of  the  EAA  does 
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not  require  that  this  rule  be  published 
in  proposed  form  because  this  rule  does 
not  impose  a  new  control.  Further,  no 
other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  rule. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Willard  Fisher.  Office  of 
Technology  and  Policy  Analysis,  Bureau 
of  Export  Administration,  Department  of 
Commerce.  P.O.  Box  273,  Washington, 
DC  20044. 

List  of  Subjects  in  15  CFR  Part  773 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  part  773  of  the  Export 
Administration  Regulations  (15  CFR 
parts  730-799)  is  amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
part  773  continues  to  read  as  follows: 

Authoritj:  Pub.  I.  90-351,  82  Stat.  197  (18 
U.S.C.  2S10  etseq).  as  amended.  Pub.  L.  95- 
223,  91  Stat  1626  (50  U.S.C  1701  et  seq.): 
Pub  L.  95-242.  92  Stat.  120  (22  U.S.C.  3201 
et  seq  and  42  U.S.C.  21398);  Pub.  L  96-72, 
93  Stat.  503  (50  U.S.C.  App.  2401  et  seq.),  as 
amended;  E.O.  12002  of  July  7, 1977  (42  FR 
35623.  July  7, 1977),  as  amended;  E.O.  12058 
of  May  11, 1978  (43  FR  20947,  May  16, 1978; 
E.O.  12214  of  May  2, 1980  (45  FR  29783,  May 
6, 1980);  E.0. 12730  of  September  30, 1990 
(55  FR  40373,  October  2, 1990),  as  continued 
by  Notice  of  September  26. 1991  (56  FR 
49385.  September  27, 1991);  and  E.O.  12735 
of  November  16, 1990  (55  FR  48587, 
Novemtwr  20, 1990),  as  continued  by  Notice 
of  November  14, 1991  (56  FR  58171, 
November  15. 1991). 

PART  773— [AMENDED] 

2.  In  supplement  no.  1  to  part  773, 
paragraphs  (1)(1)  and  (1}(2)  are  revised  to 
read  as  follows: 

Supplement  No.  1  to  Part  773 — 
Commodities  Excluded  From  the 
Special  License  Procedures 


(1)  Electronic  computers  (other  than 
supercomputers  restricted  by  paragraph  (a)  of 
this  supplement)  may  be  exported  under  the 
Distribution  License  to  destinations  in 
supplement  No.  4  to  part  778  of  this 
subchapter  if  they  have  a  Composite 
Theoretical  Performance  (CTP)  of  less  than 
.  195  MTOPS  (million  theoretical  operations 
per  second). 

Note:  Computers  that  are  not  destined  for 
countries  in  Supplement  No.  4  to  part  778  of 
this  subchapter  are  not  subject  to  nuclear 
non-proliferation  controls.  Such  shipments 
under  the  Distribution  License  are  restricted 
only  by  the  supercomputer  provisions  of 
paragraph  (a)  of  tiiis  Supplement. 


(2)  Computers  subject  to  nuclear  non- 
proliferation  controls  may  be  approved  under 
the  Project  License  procedure  and  Service 
Supply  License  on  a  case-by-case  basis. 
Project  License  applicants  should  specify  the 
types  and  sizes  of  computers  and  describe 
how  they  will  be  used  in  the  project. 

(3)»  •  • 


Dated:  September  30, 1993. 
Iain  S.  Baird. 

Acting  Assistant  Setretaryfor  Export 

Administration. 

[FR  Doc.  93-24427  Filed  10-4-93;  8:54  am) 

BtLUNG  COOE  3S10-«T-^ 

15  CFR  Part  799 
[Docket  No.  930950-3250] 

Comnfterce  Control  List:  Revisions  to 
Categories  3, 4, 5,  and  6  Based  on 
COCOM  Review,  Expansion  of 
Favorable  Consideration  Treatment  for 
Country  Group  Q,  and  Expansion  of 
General  License  GFW  Eligibility  for 
Category  5  Telecommunications  Items 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Final  rule. 

SUMMARY:  The  Bureau  of  Export 
Administration  (BXA)  maintains  the 
Commerce  Control  List  (CCL),  which 
identifies  those  items  subject  to 
Department  of  Commerce  export 
controls.  This  final  rule  revises  certain 
entries  controlled  for  national  security 
reasons  in  Categories  3,  4,  5,  and  6  to 
conform  with  changes  in  the 
International  Industrial  List  (IL) 
maintained  by  governments 
participating  in  the  Coordinating 
Committee  for  Multilateral  Export 
Controls  (COCOM).  The  IL  describes 
strategic  items  that  are  subject  to 
multilateral  export  controls  that  restrict 
the  availabihty  of  such  items  to 
controlled  countries  (i.e.,  Coimtry 
Groups  Q,  W,  Y,  and  Z  and  the  People's 
Republic  of  China). 

This  rule  also  adds  new  Advisory 
Notes  to  Categories  1  through  9  that 
expand  the  number  of  items  eUgible  for 
favorable  consideration  treatment  for 
Country  Group  Q  (i.e.,  Bulgaria.  Latvia. 
Mongolia,  and  Romania). 

In  addition,  this  rule  expands  the 
number  of^tems  eligible  for  export 
under  General  License  GFW  to  include 
all  commodities  that  are  controlled 
under  any  of  the  following 
telecommimications  entries  in  Category 
5:  5A02A.  5A03A.  5AD4A.  5A05A, 
5A06A.  5B01A.  5B02A.  and  5C01A. 

This  rule  is  expected  to  result  in  a 
significant  decrease  in  the  number  of 
applications  for  certain  items  (e.g.,  chips 


and  semiconductors],  thereby  reducing 
the  pa^rwork  burden  on  exporters. 

EFFECTIVE  DATE:  October  6, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  of  a  technical  nature,  the 
following  persons  in  the  Office  of 
Technology  and  Policy  Analysis  are 
available: 

Category  1-  Jeff  Tripp— {202)  482-1309 
Categor>-  2:  Surendra  Dhir— (202)  482-5595 
Category  3:  Jeraid  Beiter— (202)  482-1642 
Category  4:  Joseph  Young— (202)  432-0706 
Category  5:  Dale  Jensen— (202)  482-0730 
Category  6  Joseph  Chuchla — (202)  482-1641 
Categones  7  and  9:  Bruce  Webb — (202)  482- 

3806 
Category  8:  Steve  Clagett— (202)  482-3550 

SUPPLEMENTARY  INFORMATION: 

Background 

This  final  rule  revises  a  number  of 
national  security-controlled  entries  on 
the  Commerce  Control  List  (CCL)  to 
conform  with  COCOM  changes  in  the 
International  Industrial  List  (IL),  adds 
new  Advisory  Notes  to  Categories  1 
through  9  to  expand  the  number  of 
items  eligible  for  fevorable 
consideration  treatment  for  Coimtry 
Group  Q  (i.e.,  Bulgaria,  Latvia, 
MongoUa.  and  Romania),  expands  the 
number  of  items  eligible  for  export 
under  General  License  GFW  to  include 
most  national  security  controlled 
telecommunications  equipment  in 
Category  5  (i.e.,  commodities  described 
in  5A02A,  5A03A.  5A04A,  5A05A. 
5A06A,  5B01A,  5B02A,  or  5C01A),  and 
makes  editorial  changes  or  corrections 
in  certain  entries  and  Advisory  Notes  on 
the  CCL. 

The  following  Export  Control 
Commodity  Numbers  (ECCNs)  on  the 
CCL  are  revised  to  conform  with  recent 
COCOM  changes  in  the  IL. 

3A01A — Amended  to  revise  controls  on 
certain  general  purpose  integrated 
circuits  (e.g..  "microprocessor 
microcircuits",  EEPROMs,  SRAM?,  field 
programmable  gate  arrays  and  field 
programmable  logic  arrays,  and  Fast 
Fourier  Transform  processors),  travelling 
wave  tubes,  mixers  and  converters, 
acoustic  wave  devices,  and  high  energy 
devices  (e.g.,  lotteries  and 
"superconductive"  electromagnets  or 
solenoids) 

3A02A — Amended  to  revise  controls  on 
recording  equipment  (e.g.,  digital 
instrumentation  magnetic  tape  data 
recorders,  equipment  designed  to 
convert  digital  video  magnetic  tape 
recorders  for  use  as  digital 
instrumentation  data  recorders,  and 
waveform  digitizers  and  transient 
recorders) 
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3B0tA— Amended  byr  (1)  Ramoving  csitain 
"stored  program  controllod" 
multifuctional  focused  ion  beam  systems 
and  (2)  revising  contiols  on  "stored 
program  controli«d"  lithografihy 
equipment  (I.e..  align  and  expose  step 
and  repeat  equipment  for  waifiar 
processing) 

3C02A — Amended  by  revising  control 
language  in  3C02.a  to  cover  positiw 
resists  for  semiconductor  lithography 
specially  adjusted  (optimized)  for  use  at 
wavelengths  below  370  nm 

3C02A — Amended  to  add  technology  for  the 
"development"  or  "production"  of 
substrates  of  films  of  diamond  for 
electronic  components 

4A01A — Amended  to  increase  the  control 
level  from  a  temf)erature  of  343  K  (70  Q 
or  above  to  358  K  (85  C)  or  above 

4A03A — Amended  to  increase  the 

"maximum  bit  transfer  rate**  ("MBTR") 
for  disk  drives  from  25  Mbit/s  to  47 
Mbit/s 

6A01A — Amended  by:  (1)  Revising  the  Note 
preceding  6A0l.a.l.a  to  Indicate  that  the 
entry  does  not  control  acoustic 
emergency  beacons  or  plngers  specially 
designed  for  relocating  or  retximing  to  an 
underwater  position  and  (2)  adding  a 
new  6A01.a.2.d  that  controls  heading 
sensors  previously  described  in 
6A01.a  2.b.4  and  heading  sensors  having 
an  accuracy  of  better  than  ±0.5°  having 
an  adjustable  or  removable  depth  sensing 
device  that  permits  operation  at  depths 
exceeding  35  m 

6A02A — Amended  by:  (1)  Removing  certain 
"space-qualified"  soUd-state  detectws 
having  a  peak  response  in  the 
wavelength  range  not  exceeding  10  am; 

(2)  adding  a  Technical  Note  in  6A02.a.3 
to  clarify  the  term  "focal  plane  arrays"; 

(3)  removing  certain  non-"space- 
qualified"  single-element  or  non-fbcal- 
plane  multi-element  semiconductor 
photodiodes  or  phototransistors  having  a 
peak  response  in  the  wavelength  range 
exceeding  30,000  nm;  (4)  removing 
certain  "multispectral  imaging  sensors" 
designed  for  airborne  operation  that  have 
an  Instantaneous-Field-of-View  of  less 
than  2.5  milliradians,  and  (5)  revising 
6A02.d.2  to  control  certain  nca-"space- 
qualified  '  cryocoolers  with  a  cochng 
source  temperature  below  218  K  ( -  55° 
C) 

6A04  A — Amended  by  revising  6A04.a.4  to 
limit  controls  on  beam  steering  mirrors 
to  those  maintaining  a  flatness  of 
lambda,' 2  or  better 

6A08A — Amended  by:  (1)  Revising  the  Note 
preceding  6A02.a  to  indicate  that 
nothing  in  this  entry  controls 
meteorological  (weather)  radar  (2) 
revising  the  Note  following  6A02.f  to 
remove  the  paragraph  stating  that  6A02.f 
does  not  control  DMteorological  radar: 
and  (3)  revising  the  Note  following 
6A08.i  to  indicate  that  6A08.1  does  not 
control  certain  ground  radar  equipment 
specially  designed  for  enrouta  air  traffic 
control  and  "soiUvare"  specially 
designed  for  the  "use"  thereof 


6B04 A— Amended  by:  (1)  Adding  a 

paragraph  controlling  equipment  other 
than  optical  sur£ac»  scattering 
measurement  equipment  having  an 
unobscured  aperture  of  more  than  10  cm 
and  specially  designed  for  the  iKm- 
contact  optical  measurement  of  a  non- 
planar  optical  surfoce  figure  (profile)  to 
an  "accuracy"  of  2  nm  or  less  (better) 
against  the  required  profile  and  (2) 
adding  a  Note  at  the  and  of  6B04 
indicating  that  this  entry  does  not 
control  microscopes 

6C02A — Amended  by  adding  cadmitmi  zinc 
telhiride  (CdZnTe) 

6E03A — Amended  by  changing  the  unit  for 
measuring  resolution  from  line  pairs  per 
millimeter  to  line  pain  per  milliradian 

This  rule  adds  new  Advisory  Notes  to 
CCL  Categories  1  through  4  and 
Categories  6  through  9  to  identify  the 
items  that  are  now  eligible  for  favorable 
consideration  treatment  to  Country 
Group  Q  (i.e.,  Bulgaria.  Latvia, 
MongoUa,  and  Romania).  In  the 
telecommimications  notes  in  Category  5, 
Advisory  Note  17  is  amended  to  provide 
favorable  consideration  treatment  for 
exports  of  optical  fiber  cables  and 
optical  fiber  transmission  equipment  or 
systems  that  permit  telecommimications 
transmissions  between  points  in 
Country  Group  Q.  Such  transmissions 
between  controlled  destinations  were 
previously  permitted  only  between 
points  in  Country  Group  W. 

A  new  Advisory  Note  is  added  to 
Category  3  to  provide  administrative 
exceptions  treatment  for  exports  to 
Country  Groups  Q,  W,  and  Y  and  the 
People's  RepuDlic  of  China  of  storage 
integrated  circuits  controlled  by  ECCN 
3A01.a.4.aora.4.b. 

In  Category  4,  the  administrative 
exceptions  level  for  exports  to  Country 
Groups  Q,  W,  Y  and  the  People's 
Republic  of  China  of  disk  drives  and 
solid  state  storage  equipment  controlled 
by  ECCN  4A03.e  and  input/output 
control  units  controlled  by  4A03.f  is 
raised  from  a  "maximum  bit  transfer 
rate"  ("MBTR")  not  exceeding  36 
Mbit/s  to  a  "MBTR"  not  exceeding  110 
Mbit/s. 

This  rule  also  amends  the  Technical 
Note  at  the  end  of  Category  4  that 
provides  guidance  on  calculating 
"composite  thewetical  performance"  by 
revising  the  Note  on  calculating 
theoretical  perfonnance  (TP)  for  a  single 
"computing  element"  (CE). 

In  tna  telecommunications  notes  in 
Category  S,  Advisory  Note  3,  which 
provides  administrative  exceptions 
treatment  for  exports  to  the  People's 
Republic  of  China  of 
telecommunications  transmission 
equipment  controlled  by  ECCN  5A02.a, 
.b,  or  .d.  is  amended  to  indicate  that  an 
additional  2  Mbit/s  may  be  added  to  the 


168  Mbit/s  Umit  on  the  "total  digital 
transfer  rate"  to  provide  for  operation, 
maintenance  and  service 
communications.  Advisory  Note  12  in 
Category  5  (telecommunications)  is 
amended  to  specify  that  components 
and  accessories  controlled  by  ECCN 
5A05A  are  eligible  for  administrative 
exceptions  treatment  to  Country  Groups 
Q,  W,  Y  and  the  People's  Republic  of 
China. 

The  Notes  for  Category  6  are  revised 
to  increase  the  number  of  items  in 
ECCNs  6A02A,  6B04A,  6C02A,  and 
6O04A  that  are  eligible  for 
administrative  exceptions  treatment  to 
Country  Group  W.  Administrative 
exceptions  treatment  is  also  provided 
for  exports  of  reasonable  quantities  of 
items  controlled  by  ECCN  6B04.b  to 
Country  Groups  Q,  Y  and  the  People's 
Republic  of  Cbina  for  civil  end-uses. 

This  rule  also  makes  a  number  of 
editorial  clarifications  and  corrections. 
ECCN  3E01A  is  amended  by  revising  the 
GTDR  paragraph  in  the  Requirements 
section  to  clari^  that  General  License 
GTDR  may  not  be  used  to  export 
technology  controlled  by  3E01A  that  is 
subject  to  missile  technology  controls. 
Certain  minor  editorial  changes  are 
made  in  ECCNs  5E0ZA,  5A11A,  and 
6A07A.  ECCNs  6A05A  and  6C04A  are 
amended  by  revising  the  Q='W 
paragraphs  in  the  Reqiiirements  section 
of  ex:h  entry  to  correctly  reference  the 
applicable  Advisory  Notes.  In  Category 
5,  under  the  heading  "Notes  for 
Telecommunications",  this  rule  makes 
editorial  changes  to  Advisory  Notes  5,  6, 
8, 10, 15, 16.  and  19  through  22. 

Rulemaking  Reqnirements 

l.This  rule  is  consistent  with 
Executive  Orders  12291  and  12661. 

2.This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
et  seq).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
0694-0005,  0694-0007,  and  0694-0010. 
This  rule  also  contains  collections  of 
information  that  have  been  approved 
under  control  numbers  0694-0013  and 
0694-0078.  Public  burden  for  the 
collections  approved  under  control 
number  0694-0013  is  estimated  to 
average  2  hours  per  year  for  the  signed 
statement  from  the  importing  agency  or 
end-user's  representative  and  1  hour  per 
year  for  addition  informatioD  describing 
the  equipment  to  be  exported,  its 
application,  and  all  end-users  and  their 
activities.  Public  burden  for  the 
collections  approved  under  control 
ntmiber  0694-0078  is  estimated  to 
average  15  minutes  per  year  for  repair 
facility  records,  15.25  hours  per  year  for 
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ireparing  reports  on  inspections  of 
[elecommiinications  systems.  15.25 
'  ours  per  year  for  compl)dng  with 
Icensing  conditions  as  contracttially 

•ed  between  the  licensee  and 
tperators  on  each  end  of  the 
:elecommunications  link,  and  30.25 
hours  per  year  for  preparing 
telecommimications  system  plans.  Send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  of  the  data 
reouirements.  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Security  and  Management  Support. 
Bureau  of  Export  Administration.  U.S. 
Department  of  Commerce.  Washington. 
DC  20230;  and  to  the  Office  of 
vfanagement  and  Budget.  Washington. 
X  20503— Attn:  Paperwork  Reduction 
1  Project  (0694-0013  or  0694-0078). 
I     3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C, 
553)  or  by  any  other  law,  under  section 
3(a)  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  603(a)  and  604(a))  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared. 
5. The  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553.  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  pubUc 
participation,  and  a  delay  in  the 
effective  date,  are  inapplicable  because 
this  regulation  involves  a  miUtary  or 
foreign  afiaira  function  of  the  United 
States.  No  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  pubUc  comment  be 
given  for  this  rule. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Willard  Fisher.  Office  of 
Technology  and  Policy  Analysis,  Bureau 
of  Export  Administration,  Department  of 
Commerce.  P.O.  Box  273.  Washington, 
DC  20044. 

List  of  Subiects  in  IS  CFR  Port  799 

Exports,  Reporting  and  recordkeeping 
requirements. 

j  I  Accordingly,  part  799  of  the  Export 
Administration  Regulations  (15  (7R 
parts  730-799)  is  amended  as  follows: 

PART  79»-{AMENDE0] 


1.  The  authority  citation  for  15  CFR 
part  799  continues  to  read  as  follows: 


Authority:  Pob.  L.  90-351,  82  Stat.  197  (18 
U.S  C.  2510etseq.),  as  amended;  sec.  101. 
Pub.  L.  93-153,  87  Stat.  576  (30  U.S.C.  185), 
as  amended;  sec.  103.  Pub.  L.  94-163,  89 
Stat.  877  (42  U.S.C.  6212).  as  amended;  sees. 
201  and  201(ll)(e),  Pub.  L.  94-258, 90  SUt, 
309  (10  U.S.C  7420  and  7430(e)),  as 
amended:  Pub.  L.  95-223,  91  Stat.  1626  (50 
U.S.C  1701  et  seq.y.  Pub.  L  95-242.  92  Stat. 
120  (22  U.S.C  3201  et  seq.  and  42  U.S.C. 
2139a);  sec.  208,  Pub.  L.  95-372, 92  Stat.  668 
(43  U.S.C  1354):  Pub.  L  96-72,  93  Stat.  503 
(50  U.S.C.  App.  2401  etseq).  as  amended 
(extended  by  Pub.  L.  103-10. 107  Stat.  40); 
sec.  125,  Pub.  L.  99-64.  99  Stat.  156  (46 
U.S.C  466c);  E.0. 11912  of  April  13. 1976  (41 
FR  15825.  April  15. 1976);  E.G.  12002  of  July 
7, 1977  (42  FR  35623.  July  7, 1977),  as 
amended;  E.0. 12058  of  May  11, 1978  (43  FR 
20947.  May  16. 1978;  E.0. 12214  of  May  2. 
1980  (45  FR  29783.  May  6. 1980);  E.0.  12730 
of  September  30, 1990  (55  FR  40373,  October 
2. 1990),  as  continued  by  Notice  of 
September  25, 1992  (57  FR  44649,  September 
28. 1992);  and  E.0. 12735  of  November  16. 
1990  (55  FR  48587.  November  20, 1990).  as 
continued  by  Notice  of  November  11. 1992 
(57  FR  53979.  November  13, 1992). 

Supplement  No.  1  to  §  799.1— 
[Amended] 

Make  the  following  amendments  to 
Supplement  No.  1  to  §  799.1  (Commerce 
Control  List): 

1.  In  Category  1  (Materials),  imder  the 
heading  "Notes  for  Category  1" 
following  EOCN  1E96G.  redesignate  the 
Advisory  Note  as  Advisory  Note  1  and 
add  a  new  Advisory  Note  2  to  read  as 
follows: 

Notat  for  Categoiy  1 

Advisory  Note  1:  *  •  • 

Advisory  Note  2:  Licenses  will  receive 
fevorable  consideration  for  exports  to 
satisfactory  end-users  in  Country  Group  Q  of 
the  items  controlled  by  Category  1  for 
national  security  reasons,  except: 

a.  "Composite"  structures  or  laminates 
controlled  by  lA02.a,  when  specially 
designed  for  stealth  or  space  applications,  or 
by  lA02.b; 

b.  Filament  winding  machines  controlled 
by  iBOl.a; 

c.  Tape-laying  machines  controlled  by 
IBOl.b; 

d.  "Fibrous  or  filamentary  materials" 
controlled  by  iClO.a.  iClO.c,  iClO.d,  or 
iClO.e; 

e.  "Software"  specially  designed  and 
technology  "required"  for  the  equipment  or 
materials  described  in  this  Advisory  Note 
that  are  controlled  for  national  security 
reasons  by  Category  ID  or  IE. 

2.  In  Category  2  (Materials 
Processing),  under  the  heading  "Notes 
for  Category  2"  following  ECCN  2E96G, 
Advisory  Note  3,  Advisory  Note  4.  and 
Advisory  Note  5  are  redesignated  as 
Advisory  Note  5.  Advisory  Note  3.  and 
Advisory  Note  4.  respectively,  and  a 
new  Advisory  Note  6  is  added 
immediately  following  newly 
designated  Advisory  Note  5  to  read  as 
follows: 


Notes  for  Category  2 

Advisory  Note  6:  Licenses  will  receive 
favorable  consideration  for  exports  to 
satisfactory  end-users  in  Country  Group  Q  of 
the  items  controlled  by  Category  2  for 
national  security  reasons,  except: 

a.  "Numerical  control"  units,  "numerically 
controlled"  machine  tools  with  a  positioning 
accuracy  of  2  micrometers  or  better,  and 
components,  specially  designed  parts  or 
assemblies  therefor,  controlled  by  2B01, 
2B08,  or  2B09; 

b.  Non-"niunerically  controlled"  machine 
tools  for  generating  optical  quality  siu^aces 
controlled  by  2B02; 

c.  Equipment  specially  designed  for  the 
deposition,  processing  and  in-process  control 
of  inorganic  overlays,  coatings  and  surfece 
modifications  controlled  by  2B05; 

d.  Coating  technology  for  non-electronic 
devices  controlled  by  2E03.d; 

e.  "Software"  specially  designed  and 
technology  "required"  for  the  equipment 
described  in  this  Advisory  Note  6.a,  .b,  or  .c 
that  are  controlled  by  2D  or  2E. 

3.  In  Category  3  (Electronics  Design. 
Development  and  Production),  the 
Notes  immediately  following  the 
heading  "A.  Equipment,  Assembhes  and 
Components"  are  revised  and  ECCNs 
3A01A  and  3A02A  are  amended  by 
revising  the  List  of  Items  Controlled  in 
each  entry  to  read  as  follows: 

A.  Equipment,  Assemblies  and 
Components 

Note  1:  The  control  status  of  equipment, 
devices  and  components  described  in 
Category  3A,  other  than  those  described  in 
3A01.a.3  to  a.lO  or  3A01.a.l2.  that  are 
specially  designed  for  or  have  the  same 
functional  characteristics  as  other  equipment 
is  determined  by  the  control  status  of  the 
other  equipment 

Note  2:  The  control  status  of  integrated 
circuits  described  in  3A01.a.3  to  a.9  or 
3A01.a.l2  that  are  unalterably  programmed 
or  designed  for  a  specific  function  for  other 
equipment  is  determined  by  the  control 
status  of  the  other  equipment. 

N.B.  When  the  manufacturer  or  applicant 
cannot  determine  the  control  status  of  the 
other  equipment,  the  control  status  of  the 
Integrated  circuits  is  determined  in  3A01.a.3 
to  a.9  or  3A01.a.l2.  If  the  integrated  circuit 
is  a  silicon-based  "microcomputer 
microcircuit"  or  a  microcontroller 
microcircuit  described  in  3A01.a.3  having  an 
operand  (data)  word  length  of  8  bits  or  less, 
the  control  status  of  the  integrated  circuit  is 
determined  in  3A01.a.3. 

3A01A    Etoctronic  devloea  and 
componantt. 


List  of  Items  Controlled 

a.  General  purpose  integrated  cinniits, 
as  follows: 

Note  1:  The  control  status  of  wafers 
(finished  or  unfinished),  in  which  the 
function  has  t)een  determined,  is  to  be 
evaluated  against  the  parameters  of  3A01.a. 
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Not*  2:  Integrated  circuiti  Include  th« 
following  types: 

"Monolithic  integrated  dxcuits"; 

"Hybrid  integrated  dicuits"; 

"Multichip  integrated  circuits": 

"Film  type  integrated  circuiu".  including 
silicon-on-sapphire  integrated  clrcuita; 

"Optical  integrated  ciiculu". 

a.l.  Integrated  circuits,  designed  or 
rated  as  radiation  hardened  to  withstand 
either  of  the  following: 

a.  la.  A  total  dose  of  5  x  lO^  Rads  (Si), 
or  higher;  or 

a.l.b.  A  dose  rate  upset  of  5  x  10* 
Rads  (Si)/s  or  higher; 
(For  integrated  circuits  designed  or 
rated  against  neutron  or  transient 
ionizing  radiation,  see  the  ITAR.) 

a.2.  Integrated  circuits  described  in 
3A01.a.3  to  a.lO  or  3A01.a.l2,  as 
follows: 

a.2.a.  Rated  for  operation  at  an 
ambient  temperature  above  398  K 
(+125'  C): 

a.2.b.  Rated  for  operation  at  an 
ambient  tempOTature  below  218  K  ( -  55° 
C);or 

a.2.c.  Rated  for  operation  over  the 
entira  ambient  temperature  range  from 
218  K  ( -  55*  Q  to  398  K  {♦125"  Q; 

NoCk  3A01.a.2  does  not  apply  to  integrated 
circuiu  for  chril  automobile  or  railway  train 
applications. 

a.3.  "Microprocessor  microdrcuits", 
"microcomputer  microcitcuits"  and 
microcontroller  microdrcuits,  having 
any  of  the  following: 

Note:  3A01.a.3  inch^des  digital  signal 
processors,  digital  array  processors  and 
digital  coprocessors. 

a.3.a.  An  external  data  bus  width 
exceeding  32  bit  ot  an  arithmetic  logic 
imit  with  an  access  width  exceeding  32 
bit; 

a.3.b.  A  clock  frequency  exceeding  40 
MHz; 

a.3.c.  An  external  data  bus  width  of 
32  bit  or  more  and  capable  of  executing 
12.5  million  instructions  per  second 
(MIPS)  or  more;  or 

TedBikal  Sutar.  If  MIPS  are  not  specified, 
the  inverse  of  the  average  instractlon  cycle 
time  [in  microseconds)  should  be  used. 

•,3.d.  More  than  one  data  or 
instruction  bus  or  serial  communication 
port  for  external  interconnection  in  a 
parallel  processor  with  a  transfer  rate 
exceeding  2.5  Mbyte/s; 

a.4.  Electrically  erasable 

!>rogrammable  read-only  raemories 
EEPROMs),  static  random-access 
memories  (SRAMs),  and  storage 
integrated  circuits  manufactured  from  a 
compound  semiconductor,  as  follows: 

a.4.a.  Electrically  erasable 
programmable  readonly  memories 
(EEPROMs)  with  a  storage  capadty: 


a.4.a.l.  Exceeding  16  Mbit  per 
package  for  flash  memory  types;  or 

a.4. a.2.  Exceeding  either  of  the 
following  limits  for  all  other  EEPROM 
types: 

a.4.a.2.«.  4  Mbit  per  package;  oir 

*.4A2.b.  1  Mbit  per  package  and 
having  a  maximum  access  time  of  less 
than  80  ns; 

a.4.b.  Static  random-access  memories 
(SRAMs)  with  a  storage  capacity: 

a.4.b.l.  Exceeding  4  Mbit  per  package; 
or 

8.4.b.2.  Exceeding  1  Mbit  per  package 
and  having  a  maximum  access  time  of 
less  than  20  ns; 

a.4.c.  Storage  integrated  circuits 
manufoctxired  from  a  compound 
semicondudor; 

a.  5.  Analog-to-digital  and  digital-to- 
analog  converter  integrated  circuits,  as 
follows: 

a.5.a.  Analog-to-digital  convertera 
having  any  of  the  following: 

a.5.a.l.  A  resolution  of  8  bits  or  more, 
but  less  than  12  bits,  with  a  total 
converaion  time  to  maximum  resolution 
of  less  than  10  ns; 

a.5.«.2.  A  resolution  of  12  bits  with  a 
total  conversion  time  to  maximum 
resolution  of  less  than  200  ns;  or 

a.5.a.3.  A  resolution  of  more  than  12 
bits  with  a  total  converaion  time  to 
maximum  resolution  of  less  than  2 
microseoHids; 

a.5.b.  Digital-to-analog  converters 
with  a  resolution  of  12  bits  or  more,  and 
a  "settling  time"  of  less  than  10  ns; 

a.6.  Electro-optical  or  "optical 
integrated  drcuits"  for  "signal 
processing"  having  all  of  the  following: 

a.e.a.  One  or  more  internal  "laser" 
diodes; 

a.6.b.  One  or  mora  internal  light 
detecting  elements;  and 

a.6.c.  Optical  waveguides; 

a.7.  Field  programmable  gate  arrays 
having  either  of  the  following: 

a.  7.8.  An  equivalent  usable  gate  count 
of  more  than  30,000  (2  input  gates):  or 

a.7.b.  A  typical  "basic  gate 
propagation  delay  time"  of  less  than  0.4 
ns; 

a.8.  Field  programmable  logic  arrays 
having  either  of  the  following: 

a.8.a.  An  equivalent  usable  gate  count 
of  more  than  30,000  (2  input  gates);  or 

a.8.b.  A  toggle  frequency  exceeding 
133  MHz; 

a.  9.  Neural  network  integrated 
circtiits; 

a.lO.  Custom  integrated  circuits  for 
which  either  the  function  is  unknown, 
or  the  ccmtrol  status  of  the  equipment  in 
which  the  integrated  circuits  will  be 
used  is  unknown  to  the  manufacturer, 
having  any  of  the  following: 

a.l0.a.  More  than  144  terminals; 


a.lO.b.  A  typical  "basic  gate 
propagation  delay  time"  of  less  than  0.4 
ns;  or 

a.lO.c.  An  operating  frequency 
exceeding  3  GHz; 

a.ll.  Digital  integrated  circuits,  other 
than  those  described  in  3A01.a.3  to  a.  10 
or  3A01.a.l2,  based  upon  any 
compoimd  semicondudor  and  having 
either  of  the  following: 

a.  11. a.  An  equivalent  gate  count  of 
more  than  300  (2  input  gates);  or 

a.ll.b.  A  toggle  frequency  exceeding 
1.2  GHz; 

a.l2.  Fast  Fourier  Transform  (FFT) 
processors  ha\'ing  any  of  the  following 
charaderistics: 

a.l2.a.  A  rated  execution  time  for  a 
1.024-point  complex  FFT  of  less  than  1 
ms; 

a.l2.b.  A  rated  execution  time  for  an 
N-point  complex  FFT  of  other  than 
1 ,024  points  of  less  than  N  logi  N/ 
10.240  ms,  where  N  is  the  number  of 
points;  or 

a.l2.c.  A  butterfly  throughput  of  more 
than  5.12  MHz; 

b.  Microwave  or  millimeter  wave 
devices: 

b.l.  Electronic  vacuum  tubes  and 
cathodes,  as  follows: 
(For  frequency  agile  magnetron  tubes, 
see  ITAR  Category  11.) 

Note:  3A01.b.l  does  not  control  tubes 
designed  or  rated  to  operate  in  the  Standard 
Qvil  Telecommunications  Bands  at 
frequendes  not  exceeding  31  GHz. 

b.l.a.  Travelling  wave  tubes,  pulsed 
or  continuous  wave,  as  follows: 

b.l.a.1.  Operating  at  frequencies 
higher  than  31  GHz; 

b.l.a.2.  Having  a  cathode  heater 
element  with  a  turn  on  time  to  rated  RF 
power  of  lass  than  3  seconds; 

b.l.a.3.  Coupled  cavity  tubes,  or 
derivatives  thereof,  with  an 
"instantaneous  bandwidth"  of  more 
than  7  percent  a  a  peak  power 
exceeding  2.5  kW; 

b.l. a.4.  Helix  t\A)es,  or  derivatives 
thereof,  with  any  of  the  following 
charaderistics: 

b.l.a.4.a.  An  "instantaneous 
bandwidth"  of  more  than  one  odave. 
and  average  power  (expressed  in  kW) 
times  frequency  (expressed  in  GHz)  of 
more  than  0.5; 

b.l.a.4.b.  An  "instantaneous 
bandwidth"  of  one  odave  or  less,  and 
average  power  (expressed  in  kW)  times 
frequency  (expressed  in  GHz)  of  more 
than  1;  or 

b.l.a.4.c.  "Space  qualified"; 

b.l.b.  Crossed-field  amplifier  tubes 
with  a  gain  of  more  than  17  dB; 

b.l.c.  Impregnated  cathodes  for 
electronic  tubeis,  with  either  of  the 
following: 
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b.l.c.l.  A  tum  on  time  to  rated 
emission  of  less  than  3  seconds;  or 

b.l.c.2.  Producing  a  continuous 
emission  current  density  at  rated 
operating  conditions  exceeding  5  A/ 
cm2; 

b.2.  Microwave  integrated  circuits  or 
modules  containing  "monolithic 
integrated  circmts"  operating  at 
frequencies  exceeding  3  GHz; 

Note:  3A01.b.2  does  not  control  circuits  or 
modules  for  equipment  designed  or  rated  to 
operate  in  the  Standard  Civil 
Telecommunications  Bands  at  frequencies 
not  exceeding  31  GHz. 

.  b.3.  Microwave  transistors  rated  for 
operation  at  frequencies  exceeding  31 
GHz; 

b.4.  Microwave  solid  state  amplifiers: 

b.4.a.  Operating  at  frequencies 
exceeding  10.5  GHz  and  having  an 
"instantaneous  bandwidth"  of  more 
than  half  an  octave;  or 

b.4.b.  Operating  at  frequencies 
exceeding  31  GHz; 

b.5.  Electronically  or  magnetically 
tunable  band-pass  or  band-stop  filters 
having  more  than  5  tunable  resonators 
capable  of  tuning  across  a  1.5:1 
frequency  band  (fmu/fmin)  in  less  than  10 
microseconds  with  either: 

b^.a.  A  band-pass  bandwidth  of  more 
than  0.5  percent  of  center  frequency;  or 

b.5.b.  A  band-stop  bandwidth  of  less 
than  0.5  parent  of  center  frequency; 

b.6.  Microwave  assemblies  capable  of 
operating  at  frequencies  exceedhig  31 
GHz; 

b.7.  Mixers  and  converters  designed 
to  extend  the  frequency  range  of 
equipment  described  in  3A02.C,  3A02.e 
or  3A02.f  beyond  the  control  limits 
stated  therein: 

c  Acoustic  wave  devices,  as  follows, 
and  specially  designed  components 
therefor: 

c.l.  Surface  acoustic  wave  and  surface 
skimming  (shallow  bulk)  acoustic  wave 
devices  (i.e.,  "signal  processing" 
devices  employing  elastic  waves  in 
materials),  having  any  of  die  following: 

c.l. a.  A  carrier  frequency  exceeding 
2.5  GHz; 

cl.b.  A  carrier  frequency  of  2.5  GHz 
or  less,  and: 

c.lh.l.  A  frequency  side-lobe 
rejection  exceeding  55  dB; 

c.l.b.2.  A  product  of  the  maximiun 
delay  time  and  the  bandwidth  (time  in 
microseconds  and  bandvsridth  in  MHz] 
of  mora  than  100;  or 

c.l. b.3.  A  dispersive  delay  of  more 
than  10  microseconds;  or 

c.l.c.  A  carrier  frequency  exceeding  1 
GHz  and  a  bandwidth  of  250  MHz  or 
more; 

C.2.  Bulk  (volume)  acoustic  wave 
devices  (i.*..  "signal  piocessing" 


devices  employing  elastic  waves)  which 
permit  the  direct  processing  of  signals  at 
frequencies  exceeding  1  GHz; 
C.3.  Acoustic-optic  "signal 
processing"  devices  employing 
interaction  between  acoustic  waves 
(bulk  wave  or  sur&ce  wave)  and  light 
waves  which  permit  the  direct 
processing  of  signals  on  images. 
Locluding  spectral  analysis,  correlation 
or  convolution; 

d.  Electronic  devices  or  circuits 
containing  components,  manufactured 
from  "superconductive"  materials 
specially  designed  for  operation  at 
temperatures  below  the  "critical 
temperature"  of  at  least  one  of  the 
"superconductive"  ctmstituents,  with 
any  of  the  following: 

d.l.  Electromagnetic  amphfication: 

d.l.a.  At  frequencies  equal  to  or  less 
than  31  GHz  vdth  a  noise  figiue  of  less 
than  0  5  dB;  or 

d.l.b.  At  frequencies  exceeding  31 
GHz; 

d.2.  Current  switching  for  digital 
circuits  using  "superconductive"  gates 
with  a  product  of  delay  time  per  gate  (in 
seconds)  and  power  dissipation  pw  gate 
(in  watts)  of  less  than  10  - 1«  J;  or 

d.3.  Frequency  selection  st  all 
frequencies  using  resonant  dnniits  vtrith 
Q-values  exceeding  10,000; 

e.  High  «iergy  devices,  as  follows: 
e.l.  Batteries,  as  follows: 

Note:  SAOl.e.l  does  not  control  batteries 
with  volumes  equal  to  or  less  than  26  cm* 
(e.g.,  standard  C-cells  or  UM-2  batteries). 

e.l.a.  Primary  cells  and  batteries 
having  an  energy  density  exceeding  480 
Wh/kg  and  rated  for  operation  in  the 
temperature  range  from  below  243  K 
( -  30"  C)  to  above  343  K  (70°  C); 

e.l.b.  Rechargeable  cells  and  batteries 
having  an  energy  density  exceeding  150 
WhA^g  after  75  charge/discharge  cycles 
at  a  discharge  current  equal  to  C/5  hours 
(C  being  the  nominal  capacity  in  ampere 
hours)  when  operating  in  the 
temperature  range  from  below  253  K 
(-20«  Q  to  above  333  K  (60»  C); 

Tedmkel  Note:  Energy  density  is  obtained 
by  multiplying  the  average  power  in  watts 
(average  voltage  in  volts  times  average 
current  in  amperes)  by  the  duration  of  the 
discharge  in  hours  to  75  percent  of  the  open 
circuit  voltage  divided  by  the  total  mass  of 
the  cell  (or  battery)  in  kg. 

e.l.c.  "Space  qualified"  and  radiation 
hardened  photovoltaic  arrays  with  a 
specific  power  exceeding  160  W/m<  at 
an  operating  temperature  of  301 K  (28° 
C)  imder  a  tungsten  illumination  of  1 
kW/m«  at  2.800  K  (2  J!2r  Q; 

9.2.  Hi^  eowgy  stocage  ca^Midtors.  as 
follows: 


e.2.a.  Capadtots  with  a  repetition  rate 
of  less  than  10  Hz  (single  shot 
capacitors)  having  all  of  the  following: 

e.2.a.l.  A  voltage  rating  equal  to  or 
more  than  5  kV; 

e.2.a.2.  An  energy  density  equal  to  or 
more  than  250  J/kg;  and 

e.2.a.3.  A  total  energy  equal  to  or 
more  than  25  k}; 

e.2.b.  Capacitors  with  a  repetition  rate 
of  10  Hz  or  more  (repetition  rated 
capacitors)  having  all  of  the  following: 

e.2.b.l.  A  voltage  rating  equal  to  or 
more  than  5  kV; 

e.2.b.2.  An  energy  density  equal  to  or 
more  than  50  J/kg; 

e. 2. b.3.  A  total  energy  equal  to  or 
more  than  100  J:  and 

e.2.b.4.  A  charge/discharge  cycle  life 
equal  to  or  more  than  10,000; 

e.3.  "Superconductive" 
electromagnets  or  solenoids  specially 
designed  to  be  fully  charged  or 
discharged  in  less  than  one  second, 
having  all  of  the  following: 

Note:  3A01.e.3.  does  not  control 

"superconductive"  electromagnets  or 
solenoids  specially  designed  for  Magnetic 
Resonance  imaging  (MRI)  medical 

equipment. 

e.3.a.  Energy  delivered  during  the 
discharge  exceeding  10  kj  in  the  first 
second; 

e.3.b.  Inner  diameter  of  the  ctinent 
carrying  windings  of  more  than  250 
mm;  and 

e.3.c.  Rated  for  a  magnetic  induction 
of  more  than  8  T  or  "overall  current 
density"  in  the  winding  of  more  than 
300  A/mmz; 

e.4.  Circuits  or  systems  for 
electromagnetic  energy  storage, 
containing  components  manufactured 
from  "superconductive"  materials 
specially  designed  for  operation  at 
temperatures  below  the  "critical 
temperature"  of  at  least  one  of  their 
"superconductive"  constituents,  having 
all  of  the  following: 

e.4.a.  Resonant  cqwrating  frequencies 
exceeding  1  MHz; 

e.4.b.  A  stored  energy  density  of  1  MJ/ 
m3  or  more;  and 

e.4.c.  A  discharge  time  of  less  than  1 
ms; 

e.5.  Flash  discharge  type  X-ray 
systems,  and  ttibes  therefore,  having  all 
of  the  following: 

e.5  .a.  A  peak  power  exceeding  500 
MW; 

e.5.b.  An  output  voltage  exceeding 
500  kV;  and 

e.S.c.  A  pulse  width  of  less  than  0.2 
microsecond; 

f.  Rotary  input  type  shaft  absolute 
position  encoders  having  either  of  the 
following: 

f.l.  A  resolution  of  batter  than  1  part 
in  265,000  (18  bit  reeoUitinti)  of  full 
scale;  or 
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f.2.  An  accuracy  better  than  ±2.5 
seconds  of  arc. 

Related  ECCN:  *  •  • 

3A02A    G«n«rsl  purpot*  •Itctronic 
•quipmant 


List  of  Itenu  Controlled 

a.  Recording  equipment,  as  follows, 
and  specially  designed  test  tape 
therefor: 

a.l.  Analog  instnunentation  magnetic 
tape  recorders,  including  those 
permitting  the  recording  of  digital 
signals  (e.g.,  using  a  high  density  digital 
recording  tHDDR)  module),  having  any 
of  the  following: 

a.l.a.  A  bandwidth  exceeding  4  MHz 
per  electronic  channel  or  track; 

alb.  A  bandwidih  exceeding  2  MHz 

Eer  electronic  channel  or  track  and 
aving  more  than  42  tracks:  or 

a. I.e.  A  time  displacement  (base) 
error,  measured  in  accordance  with 
applicable  IRIG  or  ElA  documents,  of 
less  than  ±0.1  microsecond; 

a.2.  Digital  video  magnetic  tape 
recorders  having  a  maximum  digital 
interface  transfer  rate  exceeding  180 
Mbit/s,  except  those  specially  designed 
for  television  recording  using  a  signal 
format  standardized  or  recommended  by 
the  COR  or  the  lEC  for  civil  television 
applications; 

a.3.  Digital  instrumentation  magnetic 
tape  data  recorders  employing  helical 
scan  techniques  or  fixed  head 
techniques,  having  either  of  the 
following  characteristics: 

a. 3. a.  A  maximum  digital  interface 
transfer  rate  exceeding  175  Mbit/s;  or 

a.S.b.  "Space  qualified"; 

Note:  3A02.a.3  does  not  control  analog 
magnetic  tape  recorders  equipped  with 
HDDR  conversion  electronics  and  configured 
to  record  only  digital  data. 

a.4.  Equipment,  with  a  maximum 
digital  LDterface  transfer  rate  exceeding 
175  Mbit/s,  designed  to  convert  digital 
video  magnetic  tape  recorders  for  use  as 
digital  instrumentation  data  recorders; 

a.5.  Waveform  digitizers  and  transient 
recorders  with  both  of  the  following 
characteristics: 

a.5.a.  Digitizing  rates  equal  to  or  more 
than  200  million  samples  per  second 
and  a  resolution  of  10  bits  or  more;  and 

a.5.b.  A  continuous  throughput  of  2 
Gbits/s  or  more; 

Technical  Note:  For  those  instruments 
with  a  parallel  bus  architect;ire,  the 
continuous  throughput  rate  is  the  highest 
word  rate  multiplied  by  the  number  of  bits 
in  a  word.  Continuous  throughput  is  the 
festest  data  rate  the  instrument  can  output  to 
mass  storage  without  the  loss  of  any 
information  while  sustaining  the  sampling 
rate  and  analog-to-digital  conversion. 


b.  "Frequency  synthesizer" 
"assemblies"  having  a  "frequency 
switching  time"  from  one  selected 
frequency  to  another  of  less  than  1  ras; 

c.  "Signal  analyzers",  as  follows: 
c.l.  Capable  of  analyzing  frequencies 

exceeding  31  GHz; 

C.2.  "E)ynamic  signal  analyzers"  with 
a  "real-time  bandwidth"  exceeding  25.6 
kHz,  except  those  using  only  constant 
percentage  bandwidth  filters  (also 
known  as  octave  or  fractional  octave 
filters); 

d.  Frequency  synthesized  signal 
generators  producing  output 
frequencies,  the  accuracy  and  short  term 
and  long  term  stabiUty  of  which  are 
controlled,  derived  from  or  disciplined 
by  the  internal  master  frequency,  and 
having  any  of  the  following: 

d.l.  A  maximum  synthesized 
frequency  exceeding  31  GHz; 

d.2.  A  "frequency  switching  time" 
from  one  selected  frequency  to  another 
of  less  than  1  ms;  or 

d.3.  A  single  sideband  (SSB)  phase 
noise  better  than — (126+20  logioF-  20 
logiof)  in  dBc/Hz,  where  F  is  Ae  off-set 
from  the  operating  frequency  in  Hz  and 
f  is  the  operating  frequency  in  MHz; 

Note:  3A02.d  does  not  control  equipment 
in  which  the  output  frequency  is  either 
produced  by  the  addition  or  subtraction  of 
two  or  more  crystal  oscillator  frequencies,  or 
by  an  addition  or  subtraction  followed  by  a 
multiplication  of  the  result 

e.  Network  analyzers  with  a 
maximiun  operating  frequency 
exceeding  31  GHz; 

Note:  3A02.e  does  not  control  "swept 
frequency  network  analyzers"  with  a 
maximum  operating  frequency  not  exceeding 
40  GHz  and  which  do  not  contain  a  data  bus 
for  remote  control  interfedng. 

f.  Microwave  test  receivers  with  both 
of  the  following: 

f  1.  A  maximum  operating  frequency 
exceeding  31  GHz;  and 

f.2.  The  capability  of  measiuing 
amplitude  and  phase  simultaneously: 

g.  Atomic  frequency  standards  having 
either  of  the  following  characteristics: 

g.l.  Long  term  stabiUty  (aging)  less 
(better)  than  1  x  10-»»/month;  or 
g.2.  "Space  qualified"; 

Note:  3A02.g.1  does  not  control  non-"space 
qualified"  rubidium  standards. 

h.  Emulators  for  microcircuits 
controlled  by  3A01.a.3  or  3A01.a.9. 

Note:  3A02.h  does  not  control  emulators 
designed  for  a  "family"  that  contains  at  least 
one  device  not  controlled  by  3A01.a.3  or 
3A01.a.9. 

4.1n  Category  3  (Electronics  Design, 
Development  and  Production),  EC&J 
3B01A  is  amended  by  revising  the  List 
of  Items  controlled  to  read  as  follows: 


3B01 A    Equipment  for  the  manufacture  or 
testing  of  Mmlconductor  d«vices  or 
materlala,  as  follows,  and  specialty 
designed  components  and  accessories 
ttterefor. 


List  of  Items  Controlled 


a.  "Stored  program  controlled" 
equipment  for  epitaxial  growth,  as 
follows: 

a.l.  Capable  of  producing  a  layer 
thickness  uniform  to  less  than  ±2.5% 
across  a  distance  of  75  mm  or  more; 

a.2.  Metal  organic  chemical  vapour 
deposition  (MOCVD)  reactors  specially 
designed  for  compound  semiconductor 
crystal  growth  by  the  chemical  reaction 
between  materials  controlled  by  3C03  or 
3C04; 

a.3.  Molecular  beam  epitaxial  growth 
equipment  using  gas  soiuces; 

b.  "Stored  program  controlled" 
equipment  designed  for  ion 
implantation,  having  any  of  the 
following: 

b.l.  An  accelerating  voltage  exceeding 
200  keV; 

b.2.  Specially  designed  and  optimized 
to  operate  at  accelerating  voltages  of  less 
than  10  keV; 

b.3.  Ehrect  write  capability;  or 

b.4.  Capable  of  high  energy  oxygen 
implant  into  a  heated  semiconductor 
material  "substrate";       , 

c.  "Stored  program  controlled" 
anisotropic  plasma  dry  etching 
equipment,  as  follows: 

c.l.  With  cassette-to-cassette 

operation  and  load-locks,  and  having 

either  of  the  following: 
c.l. a.  Magnetic  confinement:  or 
c.l.b.  Electron  cyclotron  resonance 

(ECR): 
C.2.  Specially  designed  for  equipment 

controlled  by  3B01.e  and  having  either 

of  the  following: 
c.2.a.  Magnetic  confinement;  or 
c.2.b.  Electron  cyclotron  resonance 

(ECR): 

d.  "Stored  program  controlled" 
plasma  enhanced  CVD  equipment,  as 
follows: 

d.l.  With  cassette-to-cassette 

operation  and  load-locks,  and  having 

either  of  the  follovnng: 
d.l.a.  Magnetic  confinement;  or 
d.l.b.  Electron  cyclotron  resonance 

(ECR); 
d.2.  Specially  designed  for  equipment 

controlled  by  SBOl.e  and  having  either 

of  the  following: 
d.2.a.  Magnetic  confinement;  or 
d.2.b.  Electron  cyclotron  resonance 

(ECR); 

e.  "Stored  program  controlled" 
automatic  loading  multi-chamber 
central  wafer  handling  systems,  having 
interfaces  for  wafer  input  and  output,  to 


Federal  Register  /  Vol.  58.  No.  192  /  Wednesday.  October  6.  1993  /  Rules  and  Regulations    52175 


which  more  than  two  pieces  of 
semiconductor  processing  equipment 
are  to  be  connected,  to  form  an 
integrated  system  in  a  vacuum 
environment  for  sequential  multiple 
wafer  processing; 


Note:  3B01.e  does  not  control  automatic 
robotic  wafer  handling  systems  not  designed 
to  operate  io  a  vacuum  environment. 

f.  "Stored  program  controlled" 
lithography  equipment,  as  follows: 

f.l.  Align  and  expose  step  and  repeat 
equipment  for  wafer  processing  using 


photo-optical  or  X-ray  methods,  having 
any  of  the  following: 

i.l.a.  A  light  source  wavelength 
shorter  than  400  nm;  or 

f.l.b.  Capable  of  producing  a  pattern 
with  a  minimum  resolvable  feature  size 
of  0.7  micrometers  or  less  when 
calculated  by  the  following  formula: 


(an  exposure  light  source  wavelength  in  p,m)  x  (K  factor) 

MRr  =   ^^— — — ^^— ^^^— ^^— — — ^— ^^-^^^^— ^^— ^ 

numerical  s^rture 


I  Inhere  the  K  factor  =0.7. 

MRF=mimmum  resolv^le  feature 
sire. 

f.2.  Equipment  specially  designed  for 
mask  making  or  semiconductor  device 
processing  using  deflected  focussed 
electron  beam,  ion  beam  or  "laser" 
beam,  with  any  of  the  following: 

f.2.a.  A  spot  size  smaller  than  0.2 
micrometer; 

f. 2.b.  Capable  of  producing  a  pattern 
with  a  feature  size  of  less  than  1 
micrometer,  or 

f.2.c.  An  overlay  accuracy  of  better 
than  ±0.20  micrometer  (3  sigma); 

Ig.  Masks  or  reticles,  as  follows: 

g.1.  For  integrated  circuits  controlled 
by  3A01: 

g.2.  Multi-layer  masks  with  a  phase 
shift  layer; 

h.  "Stored  programme  controlled"  test 
equipment,  specially  designed  for 
testing  semiconductor  devices  and 
unencapsulated  dice,  as  follows: 

h.l.  For  testing  S-parameters  of 
transistor  devices  at  frequencies 
exceeding  31  GHz; 

|h.2.  For  testing  integrated  circuits 
capable  of  performing  functional  (truth 
table)  testing  at  a  pattern  rate  of  more 
than  40  MHz; 

Note:  3B01.h.2  does  not  control  test 
equipment  specially  designed  for  testing: 

a.  "assemblies"  or  a  class  of  "assemblies" 
for  home  or  entertainment  applications: 

h.  liDCoatrolled  electronic  components, 
"ajstemblies"  or  integrated  circuits. 

li.3.  For  testing  microwave  integrated 
circuits  at  frequencies  exceeding  3  GHz; 

Note:  3B01.h.3  does  not  control  test 
equipment  specially  designed  for  testing 
microwave  integrated  circuits  operating 
solely  in  the  Standard  Qvil 
Telecommunication  Bands  at  frequencies  not 
BMoeeding  31  GHz. 

h.4.  Electron  beam  systems  designed 
for  operation  at  3  keV  or  below,  or 
"laser"  beam  systems,  for  the  non- 
contactive  probing  of  powered-up 
semiconductor  devices,  with  both  of  the 
following:  ' 

h.4. a.  Stroboscopic  capability  vrith 
either  beam-blanking  or  detector 
strobing;  and 


h.4.b.  An  electron  spectrometer  for 
voltage  measurement  with  a  resolution 
of  less  than  0.5  V; 

Note:  3B01.h  4  does  not  control  scanning 
electron  microscopes,  except  when  specially 
designed  and  instrumented  for  the  non- 
contactive  probing  of  powered-up 
semiconductor  devices. 

5.  In  Category  3  (Electronics  Design, 
Development  and  Production).  EC04 
3C02A  is  ameruled  by  revising  the  List 
of  Items  Controlled  to  read  as  follows: 

3C02A    Resiat  matariate.  and  "aubttratet" 
coated  iwlth  controU*d  raaiata. 


List  of  Items  Controlled 

a.  Positive  resists  for  semiconductor 
lithography  specially  adjusted 
(optimized)  for  use  at  wavelengths 
below  370  nm; 

b.  All  resists,  for  use  writfa  electron 
beams  or  ion  beams,  with  a  sensitivity 
of  0.01  microcoulomb/mm*  or  better; 

c.  All  resists,  for  use  with  X-rays,  with 
a  sensitivity  of  2.5  mj/mm^  or  better; 

d.  All  resists  optimized  for  surface 
imaging  technologies,  including  silyated 
resists. 

Technical  Note:  Silyation  techniques  are 
defined  as  processes  incorporating  oxidation 
of  the  resist  surface  to  enhance  performance 
for  both  wet  and  dry  developing. 

6.  In  Category  3  (Electronics  Design, 
Development  and  Production),  ECC^ 
3E01A  is  revised  and  ECCN  3E02A  is 
atnended  by  revising  the  List  of  Items 
Controlled  to  read  as  follows: 

3E01 A    Tactmology  according  to  tho 
General  Technology  Note  for  the 
"development"  or  "production "  of 
equipment  or  matertala  controlled  by  3A01, 
3A02. 3B01 ,  3C01, 3C02, 3C03,  or  3C04. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  $  value 

Reason  for  Coidxol:  NS  and  MT  (see 
Notes) 

GTDR:  Yes,  except  MT  (see  Notes) 

CTDt/:No 


Note  1:  MT  controls  ap>ply  to  technology 
specially  designed  for  the  "development"  or 
"production"  of  items  described  in  3A01.a.l. 

Note  2:  3E01  does  not  control  technology 
for  the  "development"  or  "production"  of: 

a  Microwave  transistors  operating  at 
frequencies  below  31  GHr; 

b.  Integrated  circuits  controlled  by 
3A01.a.3  to  a.l2,  having  both  of  the  following 
characteristics: 

1.  Using  technology  of  one  micrometer  or 
more,  hnd 

2.  Not  incorporating  multi-layer  structures. 
N.B.:  This  Note  does  not  preclude  tiie 

export  of  multilayer  technology  for  devices 
incorporating  a  maximum  of  two  metal  layers 
and  two  polysilicon  layers. 

3E02A    Other  toehnology  for  the 
"development"  or  "productton"  of 
commodities  descrlt>ed  In  this  entry. 


List  of  Items  Controlled 

Technology  for  the  "development"  or 
"production"  of  the  following 
commodities: 

a.  Vacuum  microelectronic  devices; 

b.  Hetero-structure  semiconductor 
devices  such  as  high  electron  mobility 
transistors  (HEMT).  hetero-bipolar 
transistors  (HBT).  quantum  well  or 
super  lattice  devices; 

c.  "Superconductive"  electronic 
devices; 

d.  Substrates  of  films  of  diamond  for 
electronic  components. 

7.  In  Category  3  (Electronics  Design, 
Development  and  Production),  under 
the  heading  "Notes  for  Category  3", 
Advisory  Notes  1  and  3  are  revised  and 
new  Advisory  Notes  4  and  5  are  added 
to  read  as  follows: 

Notes  for  Category  3 

Advisory  Note  1:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  satis&ctory  end-users  in  Country 
Group  W  of  the  items  controlled  by  Category 
3  for  national  security  reasons,  except 
equipment  controlled  by  3B01.a  2,  3B01.a.3. 
3B01.f  1.  or  3B01  f.2,  and    software" 
specially  designed  and  technology 
"required"  therefor  controlled  by  3D  or  3E. 

Advisory  Note  2:  *  •  * 
Advisory  Nats  3:  Licenses  ais  likely  to  be 
approved,  as  administrative  exceptions,  for 
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exports  to  satisfactory  end-users  in  Country 
Groups  Q,  W,  Y,  and  the  People's  Republic 
of  China  of  items  controlled  by  3A01  a.4.a  or 
a4.b. 

Advisory  Note  4:  Licenses  will  receive 
favorable  consideration  for  exports  to 
satisftctory  end-users  in  Country  Group  W  of 
equipment  controlled  by  3B01.f.2  and 
"software"  specially  designed  and 
technology  "required"  therefor  controlled  by 
3D  or  3E. 

Advisory  Note  5:  Licenses  will  receive 
favorable  consideration  for  exports  to 
satisfactory  end-users  in  Country  Group  Q  of 
items  controlled  by  Category  3  for  national 
security  reasons,  except  equipment 
controlled  by  3B01.a.2,  3B01.a.3.  3B01.f.l,  or 
3801. f.2,  and  "software"  specially  designed 
and  technology  "required"  therefor 
controlled  by  3D  or  3E. 

8.  In  Category  4  (Computers),  ECCN 
4A01A  is  amended  by  revising  the 
heading  of  the  entry  and  by  revising  the 
"List  of  Items  Controlled"  to  read  as 
follows: 

4A01A    Electronic  computer*  and  relatad 
•quipiTMnt,  •*  described  In  thie  entry,  and 
"aaiembMea"  and  specialty  dealgned 
compoTMnta  ttierefor. 

•        •        •         •         • 

List  of  Items  Controlled 

Electronic  computers  and  related 
equipment,  as  follows,  and 
"assemblies"  and  specially  designed 
components  therefor; 

a.  Specially  designed  to  have  either  of 
the  following  characteristics: 

a.l.  Rated  Tor  operation  at  an  ambient 
temperature  below  228  K  { -  45°  C)  or 
above  358  K  (85°  C): 

Note:  The  temperature  limits  in  4A01  a.l. 
do  not  apply  to  computers  specially  designed 
for  civil  automobile  and  railway  train 
applications. 

a.2.  Radiation-hardened  to  exceed  any 
of  the  following  specifications. 

a.2.a.  Total  Dose  5  x  lO^  Rads  (Si); 

a.2.b.  Dose  Rate  Upset  5  x  10^  Rads 
(Si)/sec;  or 

a.2.c.  Single  Event  Upset  1  x  lO"' 
Error/bit/day; 

Note:  Equipment  designed  or  rated  for 
transient  ionizing  radiation  is  controlled  by 
the  ITAR. 

b.  (laving  characteristics  or 
performing  functions  exceeding  the 
limits  in  the  "information  security" 
entries  in  Category  5. 

ReUted  ECCNs:  •  •  • 

9.  In  Category  4  (Computers),  ECCN 
4A03A  is  amended  by  revising  the  "List 
of  Items  Controlled"  to  read  as  follows: 

4A03A    "Digital  computora '.  "aaaembliea". 
and  raiatad  aquipmant  iharafor,  aa 
daacrftMd  in  thia  entry,  and  apacially 
daaignad  coniponanta  thaiafui. 


List  of  Items  Controlled 

Note  1:  4A03  includes  vector  processors, 
array  processors,  logic  processors,  and 
equipment  for  "image  enhancement"  or 
signal  processing". 

Note  2:  The  control  status  of  the  "digital 
computers"  or  related  equipment  described 
in  4A03  is  governed  by  the  control  status  of 
other  equipment  or  systems  provided:         ^ 

a.  The  "digital  computers"  or  related 
equipment  are  essential  for  the  operation  of 
the  other  equipment  or  systems; 

b.  The  "digital  computers"  or  related 
equipment  are  not  a  "principal  element"  of 
the  other  equipment  or  systems;  and 

N.B.  1:  The  control  status  of  "signal 
processing"  or  "image  enhancement" 
equipment  described  in  4A03.g  and  specially 
designed  for  other  equipment  with  functions 
limited  to  those  required  for  the  other 
equipment  is  determined  by  the  control 
status  of  the  other  equipment  even  if  it 
exceeds  the  "principal  element"  criterion. 

N.B.  2:  For  the  control  status  of  "digital 
computers"  or  related  equipment  for 
telecommunications  equipment,  see  the 
telecommunications  entries  in  Category  5. 

c.  The  technology  for  the  "digital 
computers"  and  related  equipment  is 
governed  by  4E. 

Note  3:  "Digital  computers"  or  related 
equipment  are  not  controlled  by  4A03 
provided: 

a.  They  are  essential  for  medical 
applications: 

b.  The  equipment  is  substantially  restricted 
to  medical  applications  by  nature  of  its 
design  and  performance; 

c.  The  equipment  does  not  have  "user- 
accessible  programmability"  other  than  that 
allowing  for  insertion  of  the  original  or 
modified  "programs"  supplied  by  the 
original  manufacturer; 

d.  The  "composite  theoretical 
performance"  of  any  "digital  computer"  that 
is  not  designed  or  modified  but  essential  for 
the  medical  application  does  not  exceed  20 
million  composite  theoretical  operations  per 
second  (Mtops);  and 

e.  The  technology  for  the  "digital 
computers"  or  related  equipment  is  governed 
by4E. 

"Digital  computers",  "assemblies", 
and  related  equipment  therefor,  as 
follows,  and  specially  designed 
components  therefor 

a.  Designed  for  combined  recognition, 
understanding  and  interpretation  of 
image  or  continuous  (connected) 
speech; 

b.  Designed  or  modified  for  "fault 
tolerance"; 

Note:  For  the  purposes  of  4A03  b,  "digital 
computers"  and  related  equipment  are  not 
considered  to  be  designed  or  modified  for 
"fault  tolerance",  if  they  use; 

1.  Error  detection  or  correction  algorithms 
in  "main  storage": 

2.  The  interconnection  of  two  "digital 
computers"  so  that,  if  the  active  central 
processing  unit  fails,  an  idling  but  mirroring 
central  processing  unit  can  continue  the 
system's  functioning; 


3.  The  interconnection  of  two  central 
processing  units  by  data  channels  or  by  use 
of  shared  storage  to  permit  one  central 
processing  unit  to  perform  other  work  until 
the  second  central  processing  unit  fails,  at 
which  lime  the  first  central  processing  unit* 
takes  over  in  order  to  continue  the  system  s 
functioning;  or 

4.  The  synchronization  of  two  central 
processing  units  by  "software"  so  that  one 
central  processing  unit  recognizes  when  the 
other  central  processing  unit  fails  and 
recovers  tasks  from  the  failing  unit. 

c.  "Digital  computers"  having  a 
"composite  theoretical  performance" 
("CTP")  exceeding  12.5  million 
theoretical  operations  per  second 
(Mtops); 

d.  "Assemblies"  specially  designed  or 
modified  to  enhance  performance  by 
aggregation  of  "computing  elements",  as 
follows: 

d.l.  Designed  to  be  capable  of 
aggregation  in  configurations  of  16  or 
more  "computing  elements";  or 

d.2.  Having  a  sum  of  maximum  data 
rates  on  all  data  channels  available  for 
connection  to  associated  processors 
exceeding  40  MBytes/s; 

Note  1: 4A03.d  applies  only  to 
"assemblies"  and  programmable 
interconnections  not  exceeding  the  limits  in 
4A03.C,  when  shipped  as  unintegrated 
"assemblies".  It  does  not  apply  to 
"assemblies"  inherently  limited  by  nature  of 
their  design  for  use  as  related  equipment 
controlled  by  4A03.e  to  4A03.k. 

Note  2:  4A03.d  does  not  control 
"assemblies"  specially  designed  for  a 
product  or  family  of  products  whose 
maximum  conSguration  does  not  exceed  the 
limitsof4A03.c. 

e.  Disk  drives  and  solid  state  storage 
equipment: 

e.l.  Magnetic,  erasable  optical  or 
magneto-optical  disk  drives  with  a 
"maximum  bit  transfer  rate"  ("MBTR") 
exceeding  47  Mbit/s; 

e.2.  Solid  state  storage  equipment, 
other  than  "main  storage"  (also  known 
as  solid  state  disks  or  RAM  disks),  with 
a  "maximum  bit  transfer  rate" 
("MBTR")  exceeding  80  Mbit/s; 

f.  Input/output  control  units  designed 
for  use  with  equipment  controlled  by 
4A03.e; 

g.  Equipment  for  "signal  processing" 
or  "image  enhancement"  having  a 
"composite  theoretical  performance  " 
("CTP")  exceeding  8.5  million 
theoretical  operations  per  second 
(Mtops); 

h.  Graphics  accelerators  or  graphics 
coprocessors  exceeding  a  "3-D  Vector 
Rate"  of  400,000  or,  if  supported  by  2- 
D  vectors  only,  a  "2-D  vector  rate"  of 
600.000; 

Note:  The  provisions  of  4A03.h  do  not 
apply  to  work  stations  designed  for  and 
limited  to: 
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1  Graphic  arts  (e.g.,  printing,  publishing): 
and 
2.  The  display  of  two-dimensional  vectors. 

i.  Color  displays  or  monitors  having 
more  than  12  resolvable  elements  per 
mm  in  the  direction  of  the  maximum 
pixel  density; 

Note  1: 4A03.i  does  not  control  displays  or 
monitors  not  sp>ecially  designed  for 
electronic  computers. 

Note  2:  Displays  specially  designed  for  air 
traffic  control  (ATC)  systems  are  treated  as 
specially  designed  components  for  ATC 
systems  under  Category  6. 

j.  Equipment  performing  analog-to- 
digital  or  digital-to-analog  conversions 
exceeding  the  limits  in  3A01.a.5; 

k.  Equipment  containing  "terminal 
interface  equipment"  exceeding  the 
limib  in  5A02.C; 

Note:  For  the  purposes  of  4A03.k, 
"terminal  interface  equipment"  includes 
"local  area  network"  interfaces,  modems  and 
other  communications  interfaces.  "Local  area 
network"  interfaces  are  evaluated  as 
"network  access  controllers". 

10.  In  Category  4  (Computers), 
following  ECCN  4E96G,  under  the 
heading  "Notes  for  Category  4", 
Advisory  Notes  1,  3,  4,  5,  and  6  are 
revised  and  a  new  Advisory  Note  7  is 
added  to  read  as  follows: 

Notes  for  Category  4 


Advisory  Note  1:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  satisfactory  end-users  in  Country 
Group  W  of  items  controlled  by  Category  4 
for  national  security  reasons,  except: 

a.  Computers  controlled  by  4A01  or  4A02; 

b.  "Digital  computers"  controlled  by 
4A03.C  having  a  "CTP"  exceeding  41  Mtops 
and  specially  designed  components  therefor; 

c.  Computers  controlled  by  4A04,  and 
specially  designed  related  equipment, 
"assemblies"  and  components  therefor; 

d.  "Software"  specially  designed  and 
technology  "required"  for  the  equipment 
described  in  .a,  .b,  or  .c  of  this  Advisory  Note 
that  are  controlled  by  4D  or  4B. 

Advisory  Note  3:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  satisfactory  end-users  in  Country 
Groups  QWY  and  the  People's  Republic  of 
China  of  "digital  computers"  controlled  by 
4A03.C,  or  specially  designed  components 
therefor,  and  "software"  controlled  by  4D01. 
provided  that: 

a.  They  will  be  operated  by  civil  end-users 
for  dvil  applications; 

b.  They  have  been  primarily  designed  and 
used  for  non-strategic  applications; 

c.  The  "CTP"  of  the  "chgital  computers" 
does  not  exceed  20  Mtops; 

d.  They  do  not  contain  any  related 
equipment  controlled  for  national  security 
reasons; 

e.  When  exported  as  enhancements,  the 
enhanced  "digital  computer"  does  not 
exceed  the  limit  in  this  Advisory  Note  3.c; 


f.  They  are  not  exported  as  enhancements 
to  computers  designed  within  Country 
Groups  QWY  or  the  People's  Republic  of 
China; 

Note:  This  does  not  preclude  the 
enhancement  of  such  computers  when  they 
are  used  by  civil  end-users  in  civil 
applications. 

g.  Any  controlled  "software"  is  the 
minimum  required  for  the  "use"  of  the 
approved  "digital  computers"; 

h.  Exports  of  items  covered  by  this 
Advisory  Note  3  shall  be  subject  to  the 
following  restrictions: 

1.  The  equipment  will  be  used  primarily 
for  the  specific  non-strategic  application  for 
which  the  export  has  been  approved;  and 

2.  The  equipment  will  not  be  used  for  the 
design,  development,  or  production  of  items 
controlled  for  national  security  reasons. 

Advisory  Note  4:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  satisfactory  end-users  in  Country 
Groups  QWY  and  the  People's  Republic  of 
China  of  equipment  controlled  by  4A03.e  or 
.f  provided  that: 

a.  rhe  "maximum  bit  transfer  rate" 
("MBTR")  does  not  exceed  110  million  bit/ 
s; 

b.  The  equipment  is  exported  as  part  of  a 
computer  system  or  as  an  enhancement  to  a 
previously  exported  system; 

c.  License  applications  for  exports  of  items 
covered  by  this  Advisory  Note  are  subject  to 
a  30-day  COCOM  notification  period  prior  to 
export  if  tiie  "maximum  bit  transfer  rate" 
("MBTR")  of  the  equipment  exceeds  65  Mbit/ 
s;aiid 

d.  Exports  of  items  covered  by  this 
Advisory  Note  shall  be  subject  to  the 
following  restrictions: 

1.  The  equipment  will  be  used  primarily 
for  the  specific  non-strategic  application  for 
which  the  export  has  been  approved;  and 

2.  The  equipment  will  not  be  used  for  the 
design,  development  or  production  of  items 
controlled  for  national  security  reasons. 

Advisory  Note  S:  Licenses  will  receive 
favorable  consideration  for  exports  to 
satisfactory  end-users  In  Country  Group  W  of 
the  following: 

a.  "Hybrid  computers"  controlled  by  4A02, 
when  not  combined  with  specially  designed 
"software"  for  modelling  simulation  or 
design  integration  for  complete  rocket 
systems  and  unmanned  air  vehicle  systems; 

b.  Computers  controlled  by  4A04,  and 
specially  designed  related  equipment, 
"assemblies"  and  components  therefor; 

c.  "Software"  specially  designed  and 
technology  "required"  for  the  equipment 
described  in  this  Advisory  Note  5.a  or  .b  that 
are  controlled  by  4D  or  4E. 

Advisory  Note  6:  Licenses  will  receive 
favorable  consideration  for  exports  to 
satisfactory  end-users  in  Country  Groups 
QWY  and  the  People's  Republic  of  China  of 
"digital  computers"  or  related  equipment 
therefor  controlled  by  4A03.C,  .e,  .f,  or  .g,  or 
"software"  controlled  by  4D01,  provided 
that: 

a.  They  will  be  operated  by  dvil  end-users 
for  civil  applications; 

b.  They  have  been  primarily  designed  and 
used  for  non-strategic  applications; 

c.  They  do  not  exceed  any  of  the  following 
limits: 


1.  "CTP"  of  the  "digital  computers"— 23 
Mtops; 

2.  "Maximum  bit  transfer  rate"  ("MBTR") 
of  disk  drives  or  input/output  control  units 
controlled  by  4A03.e  or4A03.f  - 110  Mbit/ 
s;  or 

3.  "CTP"  of  the  "signal  processing"  or 
"image  enhancement"  equipment — 12.5 
Mtops; 

d.  They  do  not  contain  any  other  related 
equipment  controlled  for  national  security 
reasons; 

e.  When  exported  as  enhancements,  the 
enhanced  "digital  computer"  does  not 
exceed  the  limit  in  this  Advisory  Note  6.c; 

f.  They  are  not  shipped  as  enhancements 
to  computers  designed  within  Country 
Groups  QWy  or  the  People's  Republic  of 
China; 

g.  Any  controlled  "software"  is  the 
minimum  required  for  the  "use"  of  the 
approved  "digital  computers"  and  related 
equipment; 

h.  Exports  of  items  covered  by  this 
Advisory  Note  6  shall  be  subject  to  the 
following  restrictions: 

1.  A  signed  statement  must  be  submitted 
by  a  responsible  representative  of  the  end- 
user(s}  or  the  importing  agency  describing 
the  end-use  and  certifying  that: 

a.  The  "digital  computers"  or  related 
equipment  will: 

1.  Be  used  only  for  civil  applications;  and 

2.  Not  be  reexported  or  otherwise  disposed 
of  without  prior  written  authorization  from 
the  Office  of  Export  Licensing; 

b.  Responsible  Western  representatives  of 
the  supplier  will: 

1.  Have  the  right  of  access  to  the 
"computer  using  facility"  and  all  equipment, 
wherever  located,  during  normal  working 
hours  and  at  any  other  time  the  equipment 

is  operating:  and 

2.  Be  furnished  information  demonstrating 
continued  authorized  application  of  the 
equipment;  and 

3.  Be  notified  of  any  significant  change  of 
application  or  of  other  facts,  on  which  the 
license  was  based; 

2.  The  following  information  must  be 
clearly  stated  on  an  export  application  for 
equipment  controlled  by  this  Advisory  Note: 

a.  A  full  description  of  the  equipment  and 
its  intended  application  and  workload;  and 

b.  A  complete  identification  of  all  end- 
users  and  their  activities. 

Advisory  Note  7:  Licenses  will  receive 
favorable  consideration  for  exports  to 
satisfactory  end-users  in  Country  Group  Q  of 
all  items  controlled  by  Category  4  for 
national  security  reasons,  except: 

a.  Computers  controlled  by  4A01  or  4A02; 

b.  "Digital  computers"  controlled  by 
4A03.C  having  a  "CTP"  exceeding  41  Mtops, 
and  specially  designed  components  therefor, 

c.  Computers  controlled  by  4A04,  and 
specially  designed  related  equipment, 
"assemblies"  and  components  therefor; 

d.  "Software"  specially  designed  and 
technology  "required"  for  the  equipment 
described  in  this  Advisory  Note  7.a,  .b,  or  .c, 
controlled  by  4D  or  4E  for  national  security 
reasons. 

11.  In  Category  4  (Computers), 
following  Advisory  Note  7,  the  heading 
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"Information  on  How  to  Calculate 
Composite  Theoretical  Performance 
(CTP)"  and  the  technical  Note 
following  the  heading  are  revised  to 
read  as  follows; 

liifarmatiaii  aa  How  to  C«kulal0 
"CoBiponta  Tbeor«tic«l  Pwfmmance" 

("CTP"): 

Technical  Note:  "Coirposite  theoretical 
perfbnnance"  (CTP). 

AbfareviatioQS  Used  in  This  Technical  Note 
CE  "computing  element"  (typically  an 

arithmetic  logical  unit) 
FP  floatmg  point 
XP  fixed  point 
t  execution  time 
XOR  exclusive  OR 
CPU  central  processing  unit 
TP  theoretical  performance  (of  a  single  CZ) 
CTP  "composite  theoretical  performance" 

(multiple  CEs) 
R  effective  calculating  rate 

Execution  time  'f  is  expressed  in 
microseconds,  and  "CTP"  is  expressed  In 
Mtops  (millions  of  theoretical  operations  per 
second). 

"CTP"  is  a  measure  of  computational 
performance  given  in  millions  of  theoratical 
operations  per  second  (Mtups).  In  calculating 
the  "Composite  Theoreticai  Performance" 
("CTF")  of  an  aggregation  of  "Computing 
Elements"  ("CEs").  the  following  three  step* 
are  leipiired: 

1.  Calculate  the  effective  calculating  rate 
(R)  for  each  "computing  element"  ("CB"h 

2.  Apply  the  word  length  adiustment  to 
this  rate,  resulting  in  a  Theoretical 
Peifbrmance  (TP)  for  each  "compmting 
element"  ("CB").  Select  the  maximum 
resulting  value  of  TP; 


3.  If  there  is  more  than  one  "computing 
element"  ("CE"),  combine  the  Theoretical 
Performances  (TPs)  resulting  in  a  "Composite 
Theoretical  Performance"  ("CTP")  for  the 
configuration. 

Nete  1:  For  aggregations  at  multiple 
"computing  elements"  ("CEs")  that  have 
both  shared  and  unshared  memory 
subsystems,  the  calculation  of  "CTP"  is 
completed  hierarchically,  in  two  steps:  first, 
aggregate  the  groups  of  "computing 
elements"  ("tis")  sharing  memory,  second 
calculate  the  "CTP"  of  the  groups  using  the 
calculation  method  for  multiple  "computing 
elements  ■  ("CEs")  not  sharing  memory. 

Note  2:  This  aggregation  should  not  be 
applied  to  computers  connected  through  a 
decontrolled  "local  area  network". 

Note  S:  "Computing  elements"  ("CBa")  that 
are  limited  to  lnput>output  and  peripheral 
functions  (e.g.,  disk  drive,  communication 
and  video  display  controllers)  are  not 
aggregated  Into  the  "CTP'  calculation. 

The  following  table  shows  the  method  of 
calculating  the  Effective  Calculating  rate  (R) 
for  each  "Computing  Element"  ("CE"): 


For  convuling  ete- 

ments  (CEs)  vnple- 

mentong: 


XPonly(R,p) 


Effective  calcuiatlng 
Rata.  R 


1  ♦  3  •  (t.p  ««). 

If  no  add  is  imple- 
mentad  use: 

1  ♦  (t»p  aialO- 

N  neHher  add  nor 
muMpty  la  impte- 
mented  use  the 
fastest  available 
artthmetic  opefation 
as  IoIowb:  1  ••■  3  * 


For  oonvuttng 
ments  (CEs)  in 


Es)imp<e- 

IIMMlUitQ: 


FP  only  (Rtp) 


Both  FP  and  XP  (R)  .. 

For  simple  logic  proc- 
essors not  imple- 
menting any  of  the 
specified  anthmatic 
operations. 


Effective  calculating 
Rate,  R 


For  special  logic  proc- 
essors not  using 
any  of  the  specified 
erithnwtlc  or  logic 
operations. 


See  Notes  X  and  Z. 

Max  1  *Ttp  «jd.  1  ♦  tfp 

See  Notes  X  »m}  Y. 
Calculate  both  R^ 

Rfp- 
1  ♦  3  •  tto. 


Where  tto,  is  tt>e  exe- 
cution ttrr«  o4  the 
XOR,  or  lor  logle 
hardware  notim- 
piemenHrtg  the 
XOR.  the  fastest 
simple  logic  oper- 
ation. 

See  Notes  X  and  Z. 

R  -  Ri  •  WU64. 
Where  R  is  the 
number  of  results 
per  second.  WL  is 
the  number  o(  bits 
upon  which  the 
logic  operation  oc- 
curs, and  64  is  a 
factor  to  normalize 
to  a  64  bit  oper- 
atiorv 


Note  X;  For  "CEs"  that  perform  multiple 
arithmetic  operations  of  a  specific  type  in  a 
single  cyde  (e.g.,  two  additions  per  cycle), 
the  execution  time  t  Is  given  by: 


t  = 


cycle  time 


the  number  of  arithmetic 
operations  per  machii^e  cycle. 


"Computing  elements"  ("CEs")  that  perform 
different  types  of  arithmetu;  operations 
in  a  single  machine  cycle  are  to  be 
treated  as  multiple  separata  "ct»nputing 
elements"  ("CEs")  performing 
simultaneously  (e.g.,  a  "CE"  performing 
an  addition  and  a  multiplication  in  one 
cycle  is  to  be  treated  as  two  "C£s",  the 
first  perfonning  an  addition  in  one  cycle 
and  the  second  performing  a 
multiplication  in  one  C3rcle). 

If  a  single  "computing  element"  ("CE")  has 
both  scalar  function  and  vector  function,  use 
the  shorter  execution  time  value. 

Note  T:  If  no  FP  add  or  FP  multiply  are 
implemented,  but  the  "CE"  performs  FP 
divide: 


»s  = 


1 


t. 


If  the  divide  is  not  implemented,  the  tp 
reciprocal  should  be  used. 


If  none  of  the  specified  instructions  is 
Implemented,  the  effective  floating  point  (FP) 
rate  Is  0. 

Note  Z:  in  simple  logic  operations,  a  single 
instruction  performs  a  single  logic 
manipulation  of  no  more  than  two  operands 
of  given  lengths. 

In  complex  logic  operations,  a  single 
instruction  performs  multiple  logic 
manipulations  to  produce  one  or  more  results 
from  two  or  more  operands. 

Rates  should  be  calculated  for  all 
supported  operand  lengths,  using  the  fastest 
executing  instruction  for  each  operand  length 
based  on: 

1.  Register-to-register.  Exclude 
extraordinarily  shc^  execution  times 
generated  for  operations  on  a  predetermined 
operand  or  operands  (for  example, 
multiplication  b>  0  or  1). 

If  no  register-to-registar  operations  are 
Implemented,  continue  with  (2). 

2.  The  faster  of  registeMo-regisler  memory 
or  memory-to-registar  opoatioos;  if  these 
also  do  not  exist,  then  continue  with  P). 


3.  Memory-to-memory. 

In  each  case  above,  use  the  shortest 
execution  time  certified  by  the  manufecturer. 

TPfor  each  supported  operand  length  WL: 
Adjust  the  effective  rate  R  (or  R')  by  the  word 
length  adjustment  L  as  follows: 

TP  =  R  •  L.  where  L  =  (1/3  +  WU96). 

Note:  The  word  length  WL  used  in  these 
calculations  is  the  operand  length  in  bits.  (If 
an  operation  uses  operands  of  different 
lengths,  select  the  largest  word  length.) 

The  combin^tlD&^f  a  mantissa  ALU  and  an 
exponent  ALU  of  a  Abating  point  processor 
or  unit  is  oonsiderad  to  be  one  "computing 
element"  ("CE")  with  a  Word  Ungth  (WL) 
equal  to  the  number  of  bits  in  the  data 
representation  (typically  32  or  64)  for 
purposes  of  the  "Com[>08ite  Theoretical 
Performance"  ("CTP")  calculation. 

This  adjustment  is  not  applied  to 
specialized  logic  proceesors  that  do  not  use 
XOR  instructions.  In  this  case  TP  *  R. 
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Select  the  maximum  resulting  value  of  TP 

Each  XP-only  "CE"  (R.p): 

Each  FP-only  "CE"  {R,p); 

Each  combined  FP  and  XP  "CE"  (R); 

^Bch  simple  logic  processor  not 

implementing  any  of  the  specified 

arithmetic  operations;  and  •_, 

ich  special  logic  processor  not  using  any  of 

the  specified  arithmetic  or  logic 

operations. 

"CTP"  for  aggregations  of'CEs",  including 
CPUs: 

Fqr  a  CPU  with  a  single  "CE".  "CTP"  =  TP 
(for  CEs  performing  both  fixed  and  floating 
point  operations.  TP  =  max  (TPfp,  TP,p)). 

For  aggregations  of  multiple  "CEs" 
operating  simultaneously: 

Note  1:  For  configurations  that  do  not 
allow  all  of  the  "CEs"  to  run  simultaneously, 
the  configuration  of  permissible  "CEs"  that 
provides  the  largest  "CTP"  should  be  used. 
The  TP  of  each  contributing  "CE"  is  to  be 
calculated  at  its  maximum  value  theoretically 
possible  before  the  "CTP"  of  the  combination 
is  derived. 

Note  2:  A  single  integrated  circuit  chip  or 
board  assembly  may  contain  multiple  "CEs". 

Note  3:  Simultaneous  operations  are 
assumed  to  exist  when  the  computer 
manufacturer  claims  concurrent,  parallel  or 
simultaneous  operation  or  execution  in  a 
manual  or  brochure  for  the  computer. 

"CTP"  =  TPi  ♦  Cj  *  TPj  -f  . . .  +  Co  *  TP„, 
where  TP|  is  the  highest  of  the  TPs,  and  Q 
is  a  coefficient  determined  by  the  strength  of 
the  interconnection  between  "CEs",  as 
follows; 

For  multiple  "CEs"  sharing  memory: 

Ci  =  C3  =  CL,  =  ...  =  Cn  =  0.75. 

Note:  "CEs"  share  memory  if  they  access 
a  common  segment  of  solid  state  memory. 
This  memory  may  include  cache  storage, 
mam  storage,  or  other  internal  memory. 
Peripheral  memory  devices  such  as  disk 
drives,  tape  drives,  or  RAM  disks  are  not 
included. 

For  multiple  "CEs"  not  sharing  memory, 
interconnected  by  one  or  more  data  channels: 


(t 


c.= 


8 


(WLj  *  TPj) 

=  2 n)  where  St  =  sum  of  the 

maximum  data  rates  (in  units  of  MByte/sec.) 
for  all  data  channels  connected  to  the  i'" 
"CE"  or  group  of  "CEs"  sharing  memory. 

Note:  This  does  not  include  channels 
dedicated  to  transfers  between  one 
individual  processor  and  its  most  immediate 
memory  or  related  equipment. 

VVLi  is  the  operand  length  for  which  TPi 
was  obtained,  and  the  &ctor  8  normalizes  S| 
(measured  in  bytes  per  second]  and  WL 
(given  in  bits). 

Note:  If  Ct  exceeds  0.75,  me  formula  for  a 
"CE"  or  group  of  "CEs"  sharing  direct 
addressable  memory  applies  (i.e.,  C|  cannot 
exceed  0.75). 

12.  In  Category  5 
(Telecommunications  and  "Information 
Security"),  Subcategory  I 


"Telecommunications",  ECCN  5A01A  is 
amended  by  revising  the  heading  of  the 
entry  to  read  as  follows: 

5A01 A    Any  typ*  of  taleeommunlcatlont 
•quipment  having  any  of  th« 
charactsristlci,  functlona  or  featurea 
descritwd  In  thia  antry. 

***** 

13.  In  Category  5 
(Telecommunications  and  "Information 
Security"),  Subcategory  I 
"Telecommunications",  ECCN  5A02A  is 
revised  to  read  as  follows: 

5A02A    'Tatecommunlcation  tranamlaalon 
•quipmanf '  or  ayatama  and  apeclally 
d«algn«d  componanta  and  accaaaoria* 
tttarafor,  having  any  of  tha  charactarlatlca, 
functlona  or  faaturaa  dMcrit>«d  In  thia 
antry. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Equipment  in  number;  parts  and 
accessories  in  $  value 

Reason  for  Control:  NS 

GLV.  $5,000 

GCT.  Yes 

GFW:  Yes 

List  of  Items  ControUad 

Note:  "Telecommunication  transmission 
equipment" 

a.  Categorized  as  follows,  or  combinations 
thereof: 

1.  Radio  equipment  (e.g.,  transmitters, 
receivers  and  transceivers); 

2.  Line  terminating  equipment; 

3.  Intermediate  amplifier  equipment: 

4.  Repeater  equipment; 

5.  Regenerator  equipment; 

6.  Translation  encoders  (transcoders); 

7.  Multiplex  equipment  (statistical 
multiplex  included); 

8.  Modulators/demodulators  (modems); 

9.  Transmuhiplex  equipment  (see  CCTTT 
Rec.  G.701); 

10.  "Stored  program  controlled"  digital 
cross-connection  equipment; 

11.  "Gateways"  and  bridges; 

12.  "Media  access  units";  and 

b.  E)esigned  for  use  in  single  or  multi- 
channel communication  via: 

1.  Wire  (line); 

2.  Coaxial  cable; 

3.  Optical  fiber  cable; 

4.  Electromagnetic  radiation. 

"Teleconununication  transmission 
equipment"  or  systems  and  specially 
designed  components  find  accessories 
therefor,  having  any  of  the  following 
characteristics,  functions  or  featiires: 

a.  Employing  digital  techniques, 
including  digital  processing  of  analog 
signals,  and  designed  to  operate  at  a 
"digital  transfer  rate"  at  the  highest 
multiplex  level  exceeding  45  Mbit/s  or 
a  "total  digital  transfer  rate"  exceeding 
90  Mbit/s; 


Note:  5A02.a  does  not  control  equipment 
specially  designed  to  be  integrated  and 
operated  in  any  satellite  system  for  civil  use. 

b.  Being  "stored  program  controlled" 
digital  cross  connect  equipment  with  a 
"digital  transfer  rate"  exceeding  8.5 
Mbit/s  per  port; 

c.  Being  equipment  containing: 

c.l.  Modems  using  the  "bandwidth  of 
one  voice  channel"  with  a  "data 
signalling  rate"  exceeding  19,200  bit/s; 

c.2.  "Communication  channel 
controllers"  with  a  digital  output  having 
a  "data  signalling  rate"  exceeding 
64,000  bit/s  per  diannel;  or 

C.3.  "Network  access  controllers"  and 
their  related  common  mediiun  having  a 
"digital  transfer  rate"  exceeding  33 
Mbit/s; 

Notr.  If  any  uncontrolled  equipment 
contains  a  "network  access  controller",  it 
cannot  have  any  type  of  telecommunications 
interface  except  those  described  in,  but  not 
controlled  by,  5A02.C. 

d.  Employing  a  "laser"  and  having 
any  of  the  following  characteristics: 

d.l.  Having  a  transmission 
wavelength  exceeding  1,000  nm; 

d.2.  Employing  analog  techniques  and 
having  a  bandwidth  exceeding  45  MHz; 

d.3.  Employing  coherent  optical 
transmission  or  coherent  optical 
detection  techniques  (also  called  optical 
heterodyne  or  homodyne  techniques); 

d.4.  Employing  wavelength  division 
multiplexing  techniques;  or 

d.5.  Performing  "optical 
amplification"; 

e.  Being  radio  equipment  op>erating  at 
input  or  output  freiquencies  exceeding: 

e.l.  31  GHz  for  satellite-earth  station 
applications;  or 
e.2.  26.5  GHz  for  other  applications; 

Note:  5A02.e.2  does  not  control  equipment 
for  civil  use  when  conforming  with  an,nTJ 
allocated  band  between  26.5  GHz  andfil 
GHz. 

f.  Being  radio  equipment: 

f.l.  Employing  quadrature-amplitude- 
-  modulation  (QAM)  techniques  above 
level  4  if  the  "total  digital  transfer  rate" 
exceeds  8.5  Mbit/s; 

f.2.  Employing  quadrature-amplitude- 
modulation  (QAM)  techniques  above 
level  16  if  the  "total  digital  transfer 
rate"  is  equal  to  or  less  than  8.5  Mbit/ 
s;  or 

f.3.  Employing  other  digital 
modulation  techniques  and  having  a 
"spectral  efficiency"  greater  than  3  bit/ 
sec/Hz; 

Note:  5A02.12  does  not  control  equipment 
s[>ecially  designed  to  be  integrated  and 
operated  in  any  satellite  system  for  civil  use. 

g.  Being  radio  equipment  operating  in 
the  1.5  to  87.5  MHz  band  and  having 
either  of  the  following  characteristics: 
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g.l.a.  Automatically  predicting  and 
selecting  frequencies  and  "total  digital 
transfer  rates"  per  channel  to  optimize 
the  transmission;  and 

g.l.b.  Incorporating  a  linear  power 
amplifier  configuration  having  a 
capability  to  support  multiple  signals 
simultaneously  at  an  output  power  of  1 
kW  or  more  in  the  1.5  to  30  MHz 
frequency  range  or  250  W  or  more  in  the 
30  to  87.5  MHz  &equency  range,  over  an 
"instantaneous  bandwidth"  of  one 
octave  or  more  and  with  an  output 
harmonic  and  distortion  content  of 
better  than  -  80  dB;  or 

g.2.  Incorporating  adaptive  techniques 
providing  mora  than  15  dB  suppression 
of  an  intufering  signal: 

h.  Being  radio  equipment  employing 
"spread  spectrum"  or  "frequency 
agility"  (frequency  hopping)  techniques 
having  any  of  the  following 
characteristics: 

h.l.  User  programmable  spreading 
codes;  or 

h.2.  A  total  transmitted  bandwidth 
that  is  100  or  more  times  the  bandwidth 
of  any  one  information  channel  and  in 
excess  of  50  kHz: 

i.  Being  digitally  controlled  radio 
receivers  having  more  than  1,000 
channels,  which: 

i.l.  Search  or  scan  automatically  a 
part  of  the  electromagnetic  spectnmi; 

i.2.  Identify  the  received  signals  or  the 
type  of  transmitter;  and 

1.3.  Have  a  "frequency  switching 
time"  of  less  than  1  ms; 

j.  Providing  functions  of  digital 
"signal  processing"  as  follows: 

j.l.  Voice  coding  at  rates  of  less  than 
2,400  bit/s: 

j.2.  Employing  circuitry  that 
incorporates  "user-accessible 
programmability"  of  digital  "signal 

ftrocessing"  circuits  exceeding  the 
imits  of  4A03.g; 
k.  Being  underwater  communications 

S stems  having  any  of  the  following 
aracterisdcs: 

k.l.  An  acoustic  carrier  frequency 
outside  the  range  of  20  to  60  kHz; 

k.2.  Using  an  electromagnetic  carrier 
frequency  below  30  kHz;  or 

k.3.  Using  electronic  beam  steering 
techniques. 

14.  In  Category  5 
(Telecommunications  and  "Information 
Security"),  Subcategory  I 
"Telecommunications",  ECCN  5A03A  is 
revised  to  read  as  follows: 

5A03A    "Stored  program  eontroUad" 
•wttcMng  equtpment  and  retalad  signalNng 
•yatama  having  any  ol  the  ctwracteriatica. 
functiona  or  faalurae  deecrtbad  In  this 
•ntry.  and  apeclally  daatgned  Gomponants 
and  aceaaaoriaa  tharafor. 

RaquiranMnti 


Validated  License  Required: 
QSTVWYZ 

Unit:  Equipment  in  number;  parts  and 
accessories  in  $  value 

Reason  for  Control:  NS 

GLV:  $5,000 

CCT:  Yes 

GFW:  Yes 

Lbt  of  Itema  Contrallad 

"Stored  program  controlled" 
switching  equipment  and  related 
signalling  systems  having  any  of  the 
following  characteristics,  functions  or 
features;  and  specially  designed 
com{>onents  and  accessories  therefor: 

Nota:  Statistical  mulUpIexflrt  with  digital 
input  and  digital  output  that  provide 
switching  ara  treated  as  "stored  program 
controlled"  switches. 

a.  "Gimmon  channel  signalling"; 

Note:  Signalling  systanu  ia  which  the 
signalling  channel  is  carried  in  and  refers  to 
no  more  than  32  multiplexed  channels 
forming  a  trunk  line  of  no  more  than  2.1 
Mbit/s,  and  in  which  the  signalling 
infonnaUon  is  carried  in  a  fixed,  time 
division  multiplexed  channel  without  the 
use  of  labelled  messages,  are  not  considered 
to  be  "common  channel  signalling"  systems. 

b.  Containing  "Integrated  Services 
Digital  Network"  (ISDN)  functions  and 
having  either  of  the  following: 

b.l.  Switch-terminal  (e.g.,  subscriber 
line)  interfaces  with  a  "digital  transfer 
rate"  at  the  highest  multiplex  level 
exceeding  192,000  bit/s,  including  the 
associated  signalling  channel  (e.g., 
2B+D);  or 

b.2.  The  capability  that  a  signalling 
message  received  by  a  switch  on  a  given 
channel  that  is  related  to  a 
communication  on  another  channel  may 
be  passed  through  to  another  switch; 

Nota:  5A03.b  does  not  preclude: 

a.  The  evaluation  and  appropriate  ac|tans 
taken  by  the  receiving  switch.       '^^^\ 

b.  Unrelated  user  massage  tra£Bc  otLai) 
channel  of  ISDN. 

c.  Multi-level  priority  and  pre- 
emption for  circuit  switching; 

Note:  SA03.C  does  not  control  slitgle-level 
call  pre-emption. 

d.  "Dynamic  adaptive  routing"; 

e.  Routing  or  switching  of  "datagram" 
packets; 

f.  Routing  or  switching  of  "fast  select" 
packets; 

NotK  The  restrictions  of  5A03.e  and  SA03.f 
do  not  apply  to  networks  restricted  to  using 
only  "network  access  controllers"  or  to 
"network  access  controllers"  themselves. 

g.  Designed  for  automatic  hand-off  of 
cellular  radio  calls  to  other  cellular 
switches  or  automatic  connection  to  a 
centralized  subscriber  data  base 
common  to  more  than  one  switch; 


h.  Packet  switches,  circuit  switches 
and  routers  with  ports  or  lines 
exceeding  either: 

hi.  A  "data  signalling  rate"  of  64,000 
bit/s  per  channel  for  a  "communications 
channel  controller";  or 

Note:  5A03.h.l  does  not  preclude  the 
multiplexing  over  a  composite  link  of 
communications  channels  not  controlled  by 
5A03.b.l. 

h.2.  A  "digital  transfer  rate"  of  33 
Mbit/s  for  a  "network  access  controller" 
and  related  common  media; 

i.  "Optical  switching"; 

J.  Employing  "Asynchronous  Transfer 
Mode"  (ATM)  technioues; 

k.  Containing  stored  program 
controlled  digital  crossconnect 
equipment  with  "digital  transfiar  rate" 
exceeding  8.5  Mbit/s  per  port. 

15.  In  Category  5 
(Telecommimications  and  "Information 
Secxuity"),  Subcategory  I 
"Telecommunications",  ECCN  5A04A  is 
amended  by  revising  the  heading  of  the 
entry  and  the  Requirements  section  to 
read  as  follows: 

5A04A    Centreltzsd  network  control  having 
the  ettaractertstica  described  In  this  entry. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Equipment  in  number,  parts  and 
accessories  in  §  value 

Reason  for  Control:  NS 

GLV:  $5,000 

GCT:  Yes 

GFW:  Yes 


16.  In  Category  5 
(Telecommunications  and  "Information 
Security"),  Subcategory  I 
"Telecommunications",  ECCN  5A05A  is 
revised  to  read  as  follows: 

5A05A    Optical  filMr  communication 
cables,  optical  flbara  and  apeclally 
designed  components  end  accessories 
therefor. 

Raquiramcttta 

Validated  License  Required: 
QSTVWYZ 

Unit:  Meters 

Reason  for  Control:  NS 

GLV:  $3,000 

CCT.  Yes 

GFW:  Yes 

Uat  of  Itema  CoBtralled 

Optical  fiber  communication  cables, 
optical  Rbers  and  specially  designed 
components  and  accessories  therefor,  as 
follows: 

a.  Optical  fibera  or  cables  of  more 
than  50  m  in  length  having  either  of  the 
following  characteristics: 

a.l.  Designed  for  single  mode 
operation;  or 
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t.2.  For  optical  fibers,  capable  of 
withstanding  a  proof  test  tensile  stress 
of  2  X  109  N/m»  or  more; 

Technical  Nata:  PloofTast  On-Une  or  off- 
line productioQ  screen  testing  that 
dynexnically  applies  a  prescxibad  tensiia 
btrcss  over  a  0.5  to  3  m  length  of  &b<>r  at  a 
running  rata  of  2  to  S  m/s  while  passing 
between  capstans  approximately  ISO  mm  in 
diaEiicter.  The  ambient  temperature  is  a 
nominal  293  K  and  relative  humidity  40%. 

N.B.:  Equivalent  national  standards  may  ba 
used  for  executing  the  pnxjf  text 

b.  Components  and  accessories 
specially  designed  for  the  optical  fibers 
or  cables  controlled  by  5A05^,  except 
coDTieclLrs  for  use  with  optical  fibers  or 
cables  with  a  repeatable  coupling  loss  of 
O.S  dB  or  more; 

c.  Optical  fiber  cables  and  accessories 
designed  for  underwater  use. 

Note:  Poi  Sber  optic  bull  penetraton  or 
connectors,  see  SAOZ.c. 

17.  In  Category  5 
(T«lecommunicatiocs  and  "Information 
Security").  Subcategory  I 
"Telecommunications".  ECCN  5A06A  is 
revised  to  read  as  follows: 

5A06A    Phased  array  antanrws,  operating 
■b«v«  10.5  GHz.  conisjnlng  aetlv*  •lanMnts 
■ml  distributed  components,  and  designed 
to  pennif  electronic  control  of  beam 
shaping  snd  pointing,  sxcspt  thoss  (Or 
landing  systems  with  instnimsnts  iiisallwg 
ICAC  standards  (microwave  landing 
systems  (MLS)). 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Equipment  in  number,  parts  and 
accessories  in  S  value 

Reason  for  Control:  NS 

GLV;  $5,000 

CCT.Yes 

GfW.Yes 

18.  In  Categorj-  5 
(Telecommunications  and  "Information 
Security"),  Subcategory  I 
"Teiecommunications",  ECCN  5B01A  is 
amended  by  revising  the  heading  of  the 
entry  and  the  Requirements  section  to 
read  as  follows: 

5BC1 A    Eifulpmant,  and  spedaOy  dealgned 
components  and  scceesoriee  theretor, 
apecially  designed  lor  the  "davelopmsnt", 
"productien",  or  "use"  of  equipmsnt, 
matartala,  or  fcinctlona  controQed  by  the 
entrlea  In  the  tslecommunlcationa  section 
of  CMegory  5  tor  national  aeeurity  reeeone. 

Requii  eiueuta 

Validated  License  Required: 
Q$TVW'YZ 

Unit:  Equipment  in  number  perts  and 
accessories  in  $  value 

Reason  for  Controk  NS 

GLV:  $5,000 

GCT;Tee 


GFW:  Yes 


f 


19.  In  Category  5 
(Telecommunications  and  "Information 
Security").  Subcategory  I 
"Telecommunications",  ECCN  5B02A  is 
revised  to  read  as  follows: 

SBOBA    Other  equipntent 
Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Equipment  in  ntimber;  parts  and 
accessories  in  $  value 

Reason  for  Control:  NS 

GLV:  $5,000 

GCT:  Yes 

GFW:  Yes 

List  ofltems  Controlled 

a.  Bit  error  rate  (BER)  test  equipment 
designed  or  modified  to  test  the 
equipment  controlled  by  5A02.a: 

b.  Data  communicatioa  protocol 
analyzers,  testers,  and  simulators  for 
functions  controlled  by  5AQ2^; 

c.  Stand  alone  "stored  program 
controlled"  radio  transmission  media 
simulators/channel  estimattrrs  specially 
designed  for  testing  equipment 
controlled  by  5A02.e. 

20.  In  Category  5 
(Telecommiinications  and  "Information 
Security"),  Subcategory  I 
"Telecommunications",  ECCN  5C01A  is 
revised  to  read  as  follows: 

5C01A  Preforma  of  glass  or  of  sny  ottier 
material  opttmtzsd  tor  ttte  manufacture  of 
optleat  fibers  controlled  by  SAQS. 

Requiremenlt 

Validated  License  Required: 
QSTVWYZ 

Unit:  $  value 

Reason  for  Control:  NS 

GLV;  $3,000 

GCT;  Yes 

GFW:  Yes 

21.  In  Category  5 
(Telecommunications  and  "Infcvmation 
Security"),  Subcategory  I 
"Telecommunications",  ECCN  5E02A  is 
amended  revising  the  heading  of  the 
eBtry  to  read  as  follows: 

5EQ2A    SpecHte  techwolegtee  ee  described 
in  this  entry* 

•        •        •        •        • 

22.  In  Category  5 
(Telecommimications  and  "Infemnation 
Security"),  Subcategory  I 
"Telecommunications",  undw  the 
beading  "Notes  for 

Telecommxinications",  Advisory  Notes 
3.  5,  6,  8, 10, 12, 15, 16, 17, 19,  20,  21, 
and  22  are  revised  to  reed  as  follows: 

Notasfbr 


Adrisory  Note  3:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  satisfectory  end-users  in  the 
People's  Republic  of  China  of  the  following 
communications,  measuring  or  test 
equipment: 

a.  "Telecommunications  transmission 
equipment"  controlled  by  5A02  a.  5A02.b,  or 
5A02.d  provided  that: 

1.  It  is  intended  for  general  commercial 
traffic  in  a  civil  communication  sj-stem; 

2.  K  is  designed  far  operation  at  a  "digital 
transfer  rate"  at  the  hi^ett  mulbplex  level 
of  140  Mbitys  or  ten  and  at  a  "total  digital 
transfer  rate"  of  168  Mbiti's  or  less; 

N.B.:  An  addibonal  2  Mbit/s  for  operation, 
maintenance  and  service  commimications  - 
may  be  added  to  the  "total  digital  transfer 
rate"  of  168  Mbit/s. 

3.  For  equipment  controlled  by  5A02.d,  the 
transmission  wavelength  must  not  exceed 
1,370  nm  and  optical  Eber  must  be  used  as 
the  communication  medium; 

4.  It  is  to  bo  installed  under  the  supervision 
of  the  seller  in  a  permanent  circuit;  and 

5.  It  is  to  be  operated  by  the  civilian 
authorities  of  the  importing  country. 

b.  Measuring  or  test  equipment  contidled 
by  5B01.C,  5B02.a  or  5£02i>  that  is  nacMsary 
for  the  use  (i.e.,  installation,  operation  and 
maintenance)  of  equipment  exporled  undei 
the  conditions  of  this  Advisory  Note. 
pmvidadthat 

1.  It  is  designed  Ux  usa  with 
commuaic^cn  transmission  equipment 
operating  at  a  "digital  transfer  rata"  of  140 
Mbit/s  or  Wss,  and  at  a  "total  digital  tramfar 
rate"  of  168  Mbit's  or  less;  and 

2.  It  will  be  supplied  in  the  minimum 
quantity  rsquliad  for  the  transmission 
equipment  digibie  for  administrative 
exception  treatment. 

N.B.I:  Where  possible,  buil^ia  test 
equipment  (BITE)  will  be  providad  kt 
installation  cr  maintenance  of  transmisiioa 
equipment  eiigibia  iar  sdministratrvs  J"  . 
exception  treatment  under  this  Advisorf 
Note  rather  than  individual  test  equipment 

N3^  The  bcanss  applicatioD  must 
include  the  locations  of  tlM  omnsction 
points,  t>'pes  of  equipment  lieing  connected 
and  transmission  rates. 

N.B.3:  Licenses  for  txpett  of  s^o^bmbI 
covered  fay  this  Nols  ars  sel^sct  to  s  30  day 
COCOM  notification  before  the  Iksnse  is 
issued  undor  the  provisions  of  this  Note. 

Advisory  Note  4:  •  •  • 

Advisory  Note  5:  Licenses  are  Bliely  to  be 
approved,  ai  administrative  e^iceptioas,  fcr 
exports  to  satisfactory  end-usen  ta  the 
People's  Republic  of  China  of  tte  foBowing. 
provided  that  the  asscciated  multiplex 
equipment  is  designed  for  operation  at  a 
"digital  transfer  rate"  at  the  highest 
multiplex  level  of  140  million  bit/s  or  less: 

a.  Digital  microwave  radio  relay  equipmeiit 
controlled  by  5A02.a  or  5A02.f,  for  fixed  civil 
installatioBS,  opteratiag  at  fixed  frequencies 
not  exceeding  23.6  GHz,  with  a  "total  digital 
transfer  rate"  not  exceeding  IM  Mbifs; 

b.  Giouod  COTnmnnlcarton  radio  equipmeat 
for  use  with  temporarily  fixed  services 
operated  by  ciril  authorities  and  designed  to 
be  t»ed  at  fixed  frequencies  ox:^  exceeding 
23.6  GHz; 
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c.  Radio  transmission  media  simulators/ 
channel  estimators  controlled  by  5B02.C, 
designed  for  testing  equipment  described  in 
this  Advisory  Note  5. a  or  b. 

Adviaory  Note  6:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  satisfoctory  end-users  in  the 
People's  Republic  of  China  of  equipment 
controlled  by  5A03.a  or  "software"  for 
"common  channel  signalling"  controlled  by 
5D01  or  5D03.C,  provided  that: 

a.  The  "common  channel  signalling"  is 
restricted  to  quasi-associated  or  associated 
mode  of  operation  according  to  CXji  i  Red 
Book,  Volume  X,  fascicle  X.l; 

b.  No  functions,  other  than  those  described 
in  the  following  recommendations  in  the  Red 
Book  of  CCITT:  Q.701  to  Q.709,  Q.721  to 
Q.725.  Q.791  and  Q.795,  are  included; 

N.B.:  Only  functions  described  in 
paragraph  2  of  Q.79S  are  to  be  included. 
These  Q.795  functions  may  not  provide 
centralized  network  control  having  all  of  the 
following  characteristics: 

a.  k  based  on  a  network  management 
protocol;  and 

b  Does  both  of  the  following: 

1.  Receives  data  from  the  nodes:  and 

2.  Processes  these  data  in  order  to: 

a.  Control  traffic:  and 

b.  Directionalize  paths. 

c  No  form  of  "Integrated  Services  Digital 
Network"  QSDN)  is  provided: 

d.  Equipment  or  "software"  is  restricted  to 
that  necessary  for  intra-city  applications  or, 
for  "Private  Automatic  Branch  Exchanges", 
within  a  radius  of  100  km: 

N.B.  1:  Where  a  recognized  city  contains 
more  than  one  subordinate  entity  or  city,  the 
larger  unified  boundary  prevails.  In  no  case 
is  the  boundary  larger  than  that  of  Beijing. 

N.B.  2:  A  suburban  entity  that  does  not 
belong  to  a  city,  but  is  located  within  a  circle 
with  a  diameter  of  50  km  and  with  a  city  in 
the  middle,  can  be  considered  as  part  of  a 
city. 

e.  No  means  are  provided  that  will  allow 
"common  channel  signalling"  via  analog 
transmission  links: 

1  All  the  applicable  conditions  enumerated 
in  this  Advisory  Note  6. a  to  e  are 
accomplished  by: 

1.  Omission  or  physical  removal  of 
equipment  or  coding; 

2.  Over- writing  with  non-functioning 
statements:  or 

3.  Reasonably  non-reversible 
modifications. 

Advisory  Note  7:  •  •  • 

Advisory  Note  8:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  satisfactory  end-users  in  the 
People's  Republic  of  China  of  repair  facilities 
or  "software"  controlled  by  SBOl.c  or  5D01 
for  the  repair  of  "stored  program  controlled" 
communication  switching  equipment  or 
systems,  provided  that: 

a.  The  repair  facilities: 

1 .  Are  specially  designed  equipment  for 
repair, 

2.  Are  to  be  used  to  repair  controlled 

Xpment  authorized  for  export  as  an 
inistrative  exception  under  Advisory 
Note  6  (Notes  for  Telecommunications)  or 
equipment  that  is  not  controlled  for  national 
security  reasons; 


3.  Are  shipped  in  reasonable  quantities 
necessary  for  the  types  and  quantities  of 
expKirted  equipment  being  serviced; 

4.  Do  not  provide  local  production 
facilities;  and 

5.  Do  not  provide  for  testing  of  individual 
electronic  components; 

b.  The  repair  does  not  upgrade  the 
equipment  or  "software"; 

c.  All  the  records  of  repair  activity  are  kept 
by  a  representative  of  the  Western  supplier; 
and 

d.  The  infonnation  to  accompany  each 
license  application  shall  include: 

1.  A  complete  list  of  equipment  to  be 
provided;  and 

2.  A  clear  identification  of  the  users  and 
their  activities. 

N.B.:  Nothing  in  this  Advisory  Note  8  shall 
be  construed  as  overriding  controls  in  other 
EOCNs  contained  in  the  Commerce  Control 
List. 

Adviaory  Not*  9:  *  *  * 

Adviaoiy  Note  10:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  satisfactory  end-users  in  the 
People's  Republic  of  China  of  minimum 

Juantities  of  semiconductor  "lasers" 
esigned  and  Intended  for  use  with  a  civil 
optical  fiber  communication  system  that 
would  be  either  not  controlled  for  national 
security  reasons  or  eligible  for  administrative 
exceptions  treatment  under  Advisory  Note  3 
(Notes  for  Telecommunications),  having  an 
output  wavelength  not  exceeding  1.370  nm 
and  a  CW  power  output  not  exceeding  100 
mW. 

AdviMry  Note  11:  *  *  * 

Adviaory  Not*  12:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  satisfactory  end-users  in  Country 
Groups  QWY  and  the  People's  Republic  of 
China  of  cables,  fibers  and  specially  designed 
components  and  accessories  therefor 
controlled  by  5A05,  provided  that: 

a.  Quantities  are  normal  for  the  envisaged 
end-use:  and 

b.  They  are  for  a  specified  civil  end-use. 

Adviaory  Note  15:  Licenses  will  receive 
favorable  consideration  for  exports  to 
satisfactory  end-users  in  Country  Groups  Q 
and  W  of  technology  controlled  by  the 
telecommunications  entries  in  Category  5. 
and  of  instrumentation,  test  equipment, 
components  and  specially  designed 
"software"  therefor,  and  materials  and 
components  controlled  by  the 
telecommunications  entries  in  Category  5  or 
by  entries  in  other  Categories  on  the 
Commerce  Control  List,  for  the  modification 
or  "production"  of  telecommunications 
equipment  or  systems  eligible  for 
administrative  exceptions  treatment  under 
Advisory  Note  1  in  the  Notes  for 
Telecommunications  (Category  S),  |]fovided 
that:  ^- 

N.B.:  Technology  for  general  purpose 
computers  is  not  eligible  for  treatment  under 
this  Advisory  Note,  i.e.,  it  remains  governed 
by  Category  4. 

a.  The  characteristics  of  the 
telecommunications  equipment  or  systems 
are  limited  to  those  eligible  for 
administrative  exceptions  treatment  under 


Advisoiy  Note  1  in  the  Notes  for 
Telecommunications  (Category  5); 

b.  Modification  of  the  telecommunications 
equipment  or  systems  is  not  permitted  if  any 
aspect  of  the  design  would  result  in 
exceeding  the  performance  thresholds  or 
features  of  Advisory  Note  1  in  the  Notes  for 
Telecommunications  (Category  5); 

c.  Testing  of  large  scale  integrated  (LSI) 
circuits  or  those  with  higher  component 
densities  is  limited  to  go/no  go  tests; 

N.B.;  Advisory  Note  15. c  does  not  preclude 
exports  of  equipment  or  technology  that 
would  be  possible  in  accordance  with  the 
provisions  of  other  Categories  on  the 
Commerce  Control  List. 

d.  The  specially  designed  "software"  is 
that  necessary  to  use  the  transferred 
technology,  instrumentation  and  test 
equipment; 

e.  All  "software"  shall  be  exported  in 
machine  executable  form  only; 

f.  "Development"  technology  is  not 
included; 

g.  The  contract  includes  explicit  conditions 
to  ensure  that: 

1.  The  "production"  technology  or 
"production"  equipment  is  not  exported  or 
reexported,  either  directly  or  Indirectly,  to 
another  proscribed  destination: 

2.  The  supplier  or  licensor  may  appoint  a 
representative  who  is  entitled  to  verify  that 
the  "production"  technology  and 
"production"  equipment  or  systems  serve 
their  intended  use: 

3.  Any  modification  of  the  capabilities  or 
functions  of  the  produced  equipment  must  be 
approved  by  the  supplier  or  licensor; 

4.  The  supplier's  or  licensor's  personnel 
have  right  of  access  to  all  the  facilities 
directly  involved  in  the  "production"  of  the 
telecommunications  equipment  or  systems; 

5.  The  "production"  technology, 
"production"  equipment  and  produced 
equipment  or  systenu  will  be  for  civil  end- 
use  only  and  not  for  reexport  to  proscribed 
destinations  other  than  Country  Groups  Q 
andW; 

h.  System  integration  testing  will  be 
performed  by  the  supplier  or  licensor,  if  it 
requires  test  tools  that  would  provide  the 
licensee  with  the  capability  to  recover  source 
code  or  upgrade  the  system  beyond  the 
performance  thresholds  or  featiires  of 
Advisory  Note  1  in  the  Notes  for 
Telecommunications  (Category  5); 

i.  End-use  reporting  of  the  installed 
telecommunication  equipment  or  systems 
will  be  provided  in  accoFdance  with  the 
provisions  of  Advisory  Note  1  in  the  Notes 
for  Telecommunications  (Category  5). 

N.B.  1:  No  export  under  the  favorable 
consideration  provisions  of  this  Advisory 
Note  shall  establish  a  precedent  for  the 
approval  of  exports  under  entries  in  other 
Categories  on  the  Commerce  Control  List. 

N.B.  2:  For  each  license  application  for 
export  pursuant  to  this  Advisory  Note,  the 
exporter  must  submit  the  following 
assurances  to  be  obtained  fit>m  the  importer 

a.  An  Import  Certificate  issued  by  the 
importer's  national  authorities: 

b.  An  assurance  that  the  importer  will 
make  available  information  as  requested  by 
the  Department  of  Commerce;  and 
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c  An  usitranc*  that  th«  importer  will 
allow  aD-sit«  iospcctiaii  if  raquasted  by  the 
Depsrticeat  of  Cominetcs. 

Advisory  Note  M:  Licenses  wiH  receive 
fevorabfe  consideration  for  the  export  to 
satisfactory  end-users  in  Country  Groups 
QWY  and  the  People's  Republic  of  China  of 
radio  relay  commiinications  equipment, 
speciaHy  designed  components  and 
accessories,  specially  designed  test 
equipment,  "software"  and  technology'  for 
the  "us«"  of  equipment  or  materials  therefor, 
controlled  by  the  telecommunications  entries 
n  this  Category,  provided  that: 

a.  It  is  for  fixed  installation  and  civil 
( ipplication; 

b.  b  is  designed  for  operation  at  a  total 
'digital  transfer  rate"  not  exceeding  156 
nlbit/s; 

c.  The  equipment  does  not  employ  either 
i)f  the  following: 

1.  Quadrature  Amplitude  Modulation 
QAXt)  techniques  above  level  64;  or 

2.  Other  digital  modulation  techniques 
irith  a  "spectral  efficiency"  exceeding  6.3 
lU/s/Hz; 

d  It  operates  at  fixed  frequencies  not 
I  ixceeding  9  GHz; 

e.  License  applications  for  export  under  the 
provisions  of  this  Advisory  Note  provide  the 
following  infonnation: 

1.  A  complete  list  of  the  equipment  or 
system  to  be  provided: 

2.  Specific  end-use  laformatioa  includiiig 
intended  appiication;  and 

3.  The  location  of  the  equipowBt. 
Adviaery  Mote  17:  Licensee  wiH  receive 

favorable  consideration  for  the  export  to 
satisfactory  end-users  in  Country  GroujM 
QWY  and  the  People's  Republic  of  China  of 
optical  fiber  cables  and  optical  fiber 
transmission  equipment  or  systems 
controlled  by  5 A02  or  5A05,  provided  thafc 

a.  The  equipment  or  systems  are  intended 
for  general  commercial  international  traffic  in 
an  international  civil  submarine  optical  fiber 
telecommunication  system  linking  the 
importing  country  with  a  COCOM  member 
country; 

b.  It  is  to  be  installed  in  a  permanent 
circtiit  under  the  supervision  of  the  COCO&i 
member  country  liceasee; 

c  No  means  are  to  be  provided  for  the 
transmission  of  traffic  between  points  in  one 
or  more  proscribed  countries  other  than  those 
in  Country  Group  Q  or  W; 

d.  The  total  length  of  optical  fiber  cable  to 
be  installed  within  the  proscribed  country, 
excluding  cable  in  territorial  waters,  does  not 
exceed  10  km  or  the  shortest  distance  that  is 
practical  far  installation; 

e.  The  "digital  transfer  rata"  at  the  highest 
multiplex  level  does  not  exceed  565  Mbit/r, 

t  The  "laser"  transmission  wavelength 
does  not  exceed  1,550  imi; 

g.  The  equipment  is  not  controlled  by 
SA02.d.2  to  d.5  or  by  the  "information 
security"  entries  in  Category  5; 

h.  Controlled  spare  p>arts  shall  remain 
under  the  supervision  of  the  COCOM 
member  country  licensee; 

i.  The  COCOM  member  country  licensee  or 
his  designated  representative,  who  shall  be 
from  a  non-ptoscribed  coontry,  shall  have  the 
right  of  access  to  all  the  equipment; 


\,  There  will  be  no  ttansfsr  of  controlled 
technology; 
k.  Supervisian  of  systems  installatioB  and 

of  maintenance  shall  be  performed  by  the 
licensee  or  the  licensee's  designated 
representative,  who  shall  be  from  a  non- 
proscribed  country,  usiag  only  personnel 
from  non-proscribed  countries;  and 

N  B.  1:  Supervision  of  maintenance 
includes  preventive  maintenance  at  periodic 
Intervals  and  intervention  for  major 
malfunctions. 

N.B.  2:  This  does  not  require  that  only 
nationals  from  the  exportir^  country  should 
install  the  system. 

1.  Upon  request,  the  licensee  shall  cany  out 
an  inspection  to  establish  that; 

1.  The  system  is  being  used  for  the 
intended  civil  purpose; 

2.  All  the  equipment  exported  under  the 
provisions  of  this  Advisory  Note  is  being 
used  for  the  stated  pur]>ose  and  is  still 
located  at  the  installation  sites.  T'he  licensee 
shall  report  the  findings  from  the  inspection 
to  the  Office  of  Export  Licensing  within  one 
month  after  completing  the  inspection. 

Advisory  Note  18:  *  •  * 

Advisory  Nolo  19:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  satisfactory  end-users  in  Coimtry 
Groups  QWY  and  the  People's  Republic  of 
China  of  fiber  optic  telecommunications 
transmission  systems  or  equipmsot 
controlled  by  SAOZ.a  and  5A02.d.l,  fiber 
optic  cables  controlled  by  5A05,  or  coaxial 
cable  telecommunications  transmission 
systems  controlled  by  5A02.a,  and  the  test 
equipment,  sp>eciaily  designed  components, 
accessories,  "software"  and  technology, 
necessary  ftv  the  "use"  thereof,  provided 
that: 

a.  They  are  Intended  for  intemettooal 
telecommunications  links  dedicated  to 
international  civil  traffic  between  the 
following  locations: 

l.a.  Fmm  the  following  countrin:  Austria, 
Belgium,the  C2ech  Republic,  Etenmark, 
Estonia,  Finland,  France,  Gennany,  Green, 
Hungary.  Ireland,  Italy,  Latvia,  Lithuania, 
Luxembourg,  Netherlands,  Norway,  Poland, 
Portugal,  the  Slovak  Republic,  Spain, 
Swedan.  Switzerland,  Turkey,  or  the  Umted 
Kingdom; 

b.  To dufoUowmg cities astistedby 
country:  Albania  (Tirana),  Armenia 
(Yerevan),  Aaerbaijan  (Baini).  Bulgaria 
(Sophia,  Varna),  Byelonis  (Minsk),  Georgia 
(Tbilissi),  Kazakhstan  (Alma-Ata),  Kyrgyzstan 
(Bishkek),  Moldova  (Chisinau),  Romania 
(Bucharest,  Coostanza),  Russia  (Moscow, 
Novorossiisk,  Rostov-on-Don,  St  Petenburg, 
Volgograd),  Tajikistan  (Dushanbe>, 
Turkmenistan  (Ashgabat),  Ukraina  (Kiev, 
Odessa,  Sebastopol),  Uzbekistan  (Tashkent) 
or: 

2. a.  From  the  following  countries: 
Australia,  Canada,  Kong  Kong,  Japan,  New 
2tealand,  South  Korea,  or  the  United  States; 

b.  To  the  following  cities  as  listed  by 
country:  People's  Republic  of  China 
(■Shanghai,  Guangzhou),  Russia  (Khabarovsk, 
Nakhodka,  Vladivostok.  Yuzhno-Sadhallnsk), 
Vietnam  (Hanoi,  Ho  Chi  Minh  Qty); 

N.B.:  No  traffic  shall  be  carried  between 
points  In  proscribed  countries,  except  in  the 


Czech  Republic,  Estonia.  Latvia,  Lithuanie, 
Poland,  and  tbe  Slovak  Republic. 

b.l.  No  partioB  of  the  system  is  installed 
ia  theregioa: 

a.  East  of  38*  longitude  East 

b.  West  of  130*  longitude  Best  and 

c.  North  of  45*  latitude  North; 

2.  Except,  portions  of  the  system  may  be 
installed  in  the  region: 

a.  South  of  50*  ietit'jde  North; 

b.  West  of  58*  longitude  East;  and 
c  Southwest  of  the  great  circle  arc 

connecting  50*  North/50*  East  and  45°  North/ 
58*  East: 

c  They  are  designed  to  operate  at  a  "digital 
traosfsr  rate"  at  the  highest  multiplex  level 
of  623  Mbit/s  or  less; 

d.  The  "laser"  transmission  wavelength 
does  not  exreed  1,590  nm; 

e.  The  equipKnent,  if  employing 
synchronous  transmission  techniques,  most 
Gonfann  to  ana  d  the  approved  SONET  or 
SDH  stiada>ds  or  recommendations  (i.e. 
ANSI  or  OC3TT): 

I  Sup)ervision  of  systems  installatian  and 
maintenance  of  controlled  transmission 
equipment  must  be  p>erformed  by  the  licensee 
or  tbs  licensee's  designated  representative, 
who  must  be  from  a  non-proscribed  country. 
Any  portion  at  the  installatioa  of  oontrollad 
transmission  equipment  that  would  require 
the  transfer  of  cootroiled  technology  must  be 
porfomwd  by  the  licensee  or  the  licensee's 
designated  representative  using  only 
[wrsonnal  from  son- proscribed  countries; 

N.B.  1:  Supervision  of  maintsaanco 
includes  preventive  mamienance  at  periodic 
intervals  and  intervention  for  major 
malfunctioBS. 

KB.  2:  Thii  n  not  meant  to  ta^iira  that 
only  nationals  from  the  exporting  country 
should  install  iha  systeoL 

g.  Controlled  test  equipmont  and 
controlled  spere  parts  must  remain  under  tbe 
supervision  of  the  COCOM  memtMr  country 
Hcenaoe; 

N.B.:  The  supervision  of  the  test  equipment 
and  spare  parts  by  the  licensee  may  be 
affected  by  stock  inventory  procedures  and 
does  not  require  the  penuaaent  on-site 
presence  of  a  representative  of  the  licensee. 

h.  The  COCOM  member  omntry  licensoo 
or  his  designated  representative  who  must  bo 
from  a  nan- proscribed  country  must  have  the 
right  of  access  to  all  the  equipment; 

i.  Upon  request  of  the  government  of  the 
expiorting  country,  the  licensee  must  carry 
out  an  inspection  to  establish  tliat: 

1.  The  system  is  being  used  fiar  the 
intended  civil  purpose,  and 

2.  All  the  equipment  expK)rted  under  the 
provisions  of  this  Advisory  Note  is  being 
used  far  tbe  stated  end  purpose  and  is  still 
located  at  the  installation  sites.  The  licensee 
shall  report  the  findings  from  tbe  inspection 
to  the  Office  of  Export  Licensing  within  one 
month  after  completing  the  inspection; 

|.  Tbe  license  application  must  include  a 
system  plan  containing  equipment  quantities 
and  approximate  locations  for  the  proposed 
system.  After  final  instaliation,  unless 
already  provided,  the  applicant  must  provide 
to  the  licensing  authorities  the  final  locatieo 
of  the  installed  equipment  to  the  greatest 
degree  of  precision  available  and  a  map  of 
the  final  cablo  RHite. 
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N.B.  1:  License  apfnications  for  the  export 
of  fiber  optic  telecommunications 
transmission  systems  or  equipment  are 
subject  to  30-day  CXXXJM  notification  before 
the  license  is  issued  under  the  provisions  of 
this  Advisory  Note  19. 

N.B.  2:  License  applications  for  the  export 
of  coaxial  cable  telecommunications 
transmission  systems  or  equipment  are 
subject  to  a  45-day  COCOM  notification 
before  the  license  is  issued  under  the 
provisions  of  this  Advisory  Note  19. 

N.B.  3:  Destinations  other  than  those  listed 
in  subparagraph  (a)  of  this  Advisory  Note  19 
may  be  approved  after  a  45-day  COCOM 
review.  Applications  for  other  destinations 
must  be  accompanied  by  a  detailed 
justification  for  the  additional  link. 
Approved  destinations  for  international 
telecommunications  links  will  be  included  in 
sub-paragraph  (a)  of  this  Advisory  Note  19. 

Advisory  Note  20:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  satisfactory  end-users  in  Country 
Groups  QWY  and  the  People's  Republic  of 
China  of  fiber  optic  telecommunication 
transmission  systems  or  equipment 
controlled  by  5A02.a  and  5A02.d.l,  digital 
radio  equipment  or  systems  controlled  by 
5A02.a  and  5A02.f.l.  coaxial  cable 
teleconununications  transmission  equipment 
or  systems  controlled  by  5A02.a,  or  fiber 
optic  cables  controlled  by  5A05  and  the  test 
equipment,  specially  designed  components, 
accessories,  "software"  and  technology, 
necessary  for  the  use  thereof,  provided  that: 

a.  They  are  intended  for: 

1.  Intra-city  or  inter-city  links  within 
Albania,  Annenia,  Azerbaijan,  Bulgaria, 
Byelorus,  Georgia.  Kazakhstan,  Kyrgyzstan, 
Moldova,  Mongolia.  Romania,  Russia. 
Tajikistan,  Turkmenistan,  Ukraine, 
Uzbekistan,  or  Vietnam: 

N.B.:  Intra-city  links  provide  service  within 
a  local  service  area  that  must  not  extend 
beyond  a  circle  with  a  diameter  of  50  km  and 
with  the  city  in  the  middle. 

2  Inter-city  links  between  cities  in 
Albania,  Armenia,  Azerbaijan,  Bulgaria, 
Byelorus,  Georgia,  Kazakhstan,  Kyrgyzstan, 
Moldova,  Mongolia,  Romania,  Russia, 
Tajikistan,  Turkmenistan,  Ukraine,  or 
Uzbekistan: 

b.  They  are  designed  to  operate  at  a  "digital 
transfer  rate"  at  the  highest  multiplex  level 
of  156  Mbit/s  or  less; 

c.  The  "laser"  transmission  wavelength 
does  not  exceed  1,590  hm; 

d.  The  radio  transmission  system  does  not 
employ  Quadrature  Amplitude  Modulation 
(QAM)  techniques  above  level  16; 

e.  The  equipment  or  systems  are  designed 
and  intended  to  be  used  for  fixed  civil 
applications  directly  connected  to  the 
civilian  network; 

f.  The  equipment,  if  employing 
synchronous  transmission  techniques,  must 
conform  to  one  of  the  approved  "SONET"  or 
"SDH"  standards  or  recommendations  (i.e., 
ANSI  or  COTT); 

g.  Supervision  of  systems  installation  and 
of  maintenance  of  controlled  transmission 
equipment  must  be  performed  by  the  licensee 
or  thia  licensee's  designated  representative, 
who  must  be  from  a  non-proscribed  country. 
Any  portion  of  the  Installation  of  controlled 


transmission  equipment  that  would  require 
the  transfer  of  controlled  technology  must  be 
performed  by  the  licensee  or  the  licensee's 
designated  representative  using  only 
persoimel  from  non-proscribed  countries; 

N.B.  1:  Supervision  of  maintenance 
includes  preventive  maintenance  at  periodic 
intervals  and  intervention  for  major 
malfunctions. 

N.B.  2:  This  is  not  meant  to  require  that 
only  nationals  from  the  exp>oriing  country 
should  install  the  system. 

h.  Controlled  test  equipment  and 
controlled  spare  p>arts  must  remain  under  the 
supervision  of  the  COCOM  member  country 
licensee: 

N.B.:  The  supervision  of  the  test  equipment 
and  spare  parts  by  the  licensee  may  be 
effected  by  stock  inventory  procedures  and 
does  not  require  the  permanent  on-site 
presence  of  a  representative  of  the  licensee. 

i.  The  COCOM  member  country  licensee  or 
his  designated  representative,  who  must  be 
from  a  non-proscribed  country,  must  have 
the  right  of  access  to  all  the  equipment; 

j.  Upon  request  of  the  government  of  the 
exporting  country,  the  licensee  must  carry 
out  an  inspection  to  establish  that: 

1.  The  system  is  being  used  for  the 
intended  civil  purpose;  and 

2.  All  the  equipment  exported  under  the 
provisions  of  this  Advisory  Note  is  being 
used  for  the  stated  end  purpose  and  is  still 
located  at  the  installation  sites.  The  licensee 
shall  report  the  findings  from  the  inspection 
to  the  Office  of  Expori  Licensing  within  one 
month  after  completing  the  inspection; 

L  The  license  application  must  include  a 
system  plan  containing  equipment  quantities 
and  approximate  locations  for  the  proposed 
system.  After  final  installation,  unless 
already  provided,  the  applicant  must  provide 
to  its  licensing  authorities  the  final  location 
of  the  installed  equipment  to  the  greatest 
degree  of  precision  available  and  a  map  of 
the  final  cable  route. 

N.B.  1:  License  applications  for  the  expori 
of  fiber  optic  or  radio  telecommunications 
transmission  systems  or  equipment  for  intra- 
city  systems  are  subject  to  a  45  day  COCOM 
notification  before  the  license  is  issued  under 
the  provisions  of  this  Advisory  Note. 

N.B.  2:  License  applications  for  the  expori 
of  coaxial  cable  telecommunications 
transmission  systems  or  equipment  for  intra- 
city  systems  are  subject  to  a  45  day  COCOM 
notification  before  the  license  is  issued  under 
the  provisions  of  this  Advisory  Note. 

N.B.  3:  License  applications  for  the  export 
of  telecommunications  transmission  systems 
or  equipment  for  inter-city  links  are  subject 
to  a  45  day  COCOM  notification  before  the 
license  is  issued  under  the  provisions  of  this 
Advisory  Note.  Consideration  will  be  given 
to: 

a.  The  use  of  specific  carrier  media  in 
specific  locations; 

b.  The  concentration  of  strategic  facilities, 
including  military  sites,  along  the  proposed 
route(s); 

c.  Evidence  which  would  Indicate  that  the 
end-use(s)  are  directly  related  to  significant 
strategic  activities,  including  intelligence  or 
diversion:  and 

d.  The  political/strategic  situation  in  the 
importing  country  at  a  given  time. 


Adviaory  Note  21:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  satisfactory  end-users  in  Country 
Groups  QWY  and  the  People's  Republic  of 
China  of  systems  or  equipment  controlled  by 
SAOa.a  or  5A03.b,  or  "software"  for 
"conmion  channel  signalling"  controlled  by 
5D01  or  5D03.C,  and  test  equipment, 
specially  designed  components,  accessories 
and  technology,  necessary  for  the  "use" 
thereof,  provided  that: 

a.  They  are  intended  for  fiber  optic,  radio, 
or  coaxial  cable  international 
telecommunication  links  fulfilling  the 
provisions  of  Advisory  Note  19. a  and  b.; 

b.  The  "common  channel  signalling"  (CCS) 
is  restricted  to  associated  mode  of  operation. 
Signalling  channels  and  all  related  traffic 
channels  must  be  carried  on  the  same 
transmission  system.  Only  mtemational 
traffic  between  the  locations  listed  in 
Advisory  Note  19.a  is  permitted  (i.e.  calls 
originating  in  a  proscribed  country  will  not 
be  rerouted  to  any  proscribed  destination); 

c.  No  general  service  of  "Integrated  Service 
Digital  Network"  (ISDN)  is  provided  by  the 
proscribed  country  gateway  switch,  except: 

1.  The  ISDN  user  part  (ISUP)  may  be  used 
on  the  international  signalling  link; 

2.  ISDN  service  may  be  provided  for 
specified  subscribers  on  the  proscribed 
countries  gateway  switch; 

d.  Supervision  of  systems  installation  and 
of  maintenance  of  controlled  equipment  and 
"software"  must  be  performed  by  the 
licensee  or  the  licensee's  designated 
representative,  who  must  be  from  a  non- 
proscribed  country.  Any  portion  of  the 
installation  of  controlled  equipment  and 
"software"  that  would  require  the  transfer  of 
controlled  technology  must  be  performed  by 
the  licensee  or  the  licensee's  designated 
representative  using  only  personnel  from 
non-proscribed  countries; 

N.B.  1:  Supervision  of  maintenance 
includes  preventive  maintenance  at  periodic 
intervals  and  intervention  for  major 
malfunctions. 

N.B.  2:  This  is  not  meant  to  require  that 
only  nationals  from  the  exporting  country 
should  install  the  system. 

e.  Controlled  test  equipment  and 
controlled  spare  parts  must  remain  under  the 
supervision  of  the  COCOM  member  country 
licensee; 

N.B.:  The  supervision  of  the  test  equipment 
and  spare  parts  by  the  licensee  may  be 
effected  by  stock  inventory  procedures  and 
does  not  require  the  permanent  on-site 
presence  of  a  representative  of  the  licensee. 

f  All  "conmion  channel  signalling" 
equipment,  including  spares,  is  operational 
in  such  a  form  that  any  removal  from  or 
manipulation  on  the  end  in  a  proscribed 
country  is  immediately  recognized  (e.g. 
through  remote  maintenance  and  monitoring 
procedures]  by  the  o(>erator  (i.e. .an  operator 
from  one  of  the  countries  listed  in  Advisory 
Note  19.a.l.aora.2.a); 

g.  The  licensee  or  operator  (i.e.,  an  operator 
from  one  of  the  countries  listed  in  Advisory 
Note  19.a.l.a  or  a.2.a)  takes  immediate  action 
to  ensxire  that  non-operational  equipment  is 
repaired  or  r<>placed  within  a  week  of  the 
failure; 

h.  The  COCOM  member  country  licensee 
or  the  designated  representative  of  the 
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licensee,  who  must  be  from  a  non-proscribed 
country,  must  have  the  right  of  access  to  all 
the  equipment; 

i.  Proscribed  country  nationals  are  not 
g^ven  tools  or  training  allowing  them  to 
modify  the  approved  configuration  or  divert 
equipment  or  "software"  to  non-approved 
uses; 

).  Upon  request  of  the  government  of  the 
eocporting  country,  the  licensee  or  operator 
(I.e.,  an  operator  from  one  of  the  countries 
listed  in  Advisory  Note  19.a.l.a  or  a.2.a)  must 
carry  out  an  inspection  to  establish  that: 

1.  The  system  is  being  used  for  the 
intended  civil  purpose;  and 

2.  All  the  equipment  exported  under  the 
provisions  of  this  Advisory  Note  is  being 
used  for  the  stated  end  purpose  and  is  still 
located  at  the  installation  sites.  The  licensee 
shall  report  the  findings  from  the  inspection 
to  the  Office  of  Export  Licensing  within  one 
month  after  completing  the  inspection; 

k.  The  operator  (i.e.,  an  operator  from  one 
of  the  countries  listed  in  Advisory  Note 
IQ.a.l.a  or  a.2.a]  informs  the  exporting 
government  immediately  of  any  sign  of 
misuse  or  diversion  of  "conomon  channel 
signalling"  hardware  or  "software"  on  the 
other  end  of  the  international  link,  or  of  any 
&ilure  of  the  operator  at  the  other  end  (i.e., 
the  operator  from  one  of  the  countries  listed 
in  Advisory  Note  19.a.l.b  or  ai2.b)  to  allow 
the  operator  to  cpmply  with  the  terms  of  the 
export  license; 

1.  Contractual  agreements  between  the 
licensee  and  the  operators  on  both  ends  of 
the  link  require  that  the  operator  at  the  other 
end  of  the  international  link  (i.e.,  the 
operator  from  one  of  the  countries  listed  in 
Advisory  Note  19.a.l.b  or  a.2.b)  complies 
fiilly  with  all  the  conditions  stipulated  in  the 
export  license  and  that,  in  the  event  of  failure 
by  the  latter  to  comply,  the  operator  who  is 
from  one  of  the  countries  listed  In  Advisory 
Note  19.a.l.a  or  a.2.a  will  inform  the 
authorities  of  such  country  and  the 
government  of  the  exporting  country. 

N.B.  1:  License  applications  for  the  export 
of  systems,  equipment,  or  "software"  for 
"common  chaimel  signalling"  intended  for 
new  fiber  optic  international 
teleconmiunication  links  are  subject  to  a  30 
day  CCXX)M  notification  before  the  license  is 
issued  under  the  provisions  of  this  Note. 

N.B.  2:  License  applications  for  ISDN 
services  for  specified  subscribers,  or  systems, 
equipment  or  "software"  for  "common 
channel  signalling"  intended  for  new  non- 
fiber  optic  international  telecommunications 
links  or  existing  links  are  subject  to  a  30  day 
C(XX)M  notification  before  the  license  is 
issued  under  the  provisions  of  this  Note. 
License  applications  for  these  items  must 
contain  a  full  description  of  the  "common 
channel  signalling"  configuration, 
equipment,  and  "software". 

AdviMrj  Note  22:  Licenses  ui  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  satisfactory  end-users  in  Country 
Groups  Q\VY  and  the  People's  Republic  of 
China  of  equipment  controlled  by  5A03.d, 
5A03.e,  or  5A03.f,  "toftware"  controlled  by 
5D03.C  that  provides  features  described  in 
5A03.d,  SAOa.e,  or  SA03.f.  specially  designed 
components  and  accessories  therefor,  and 
test  equipment,  "software"  and  technology 


necessary  for  the  "use"  thereof,  provided 
that: 

a.  The  equipment  or  "software"  will  be 
used  for  a  specified  civil  end-use  by  •  civil 
end-user  only; 

b.  The  equipment  or  "software"  does  not 
perform  cinniit  switching  or  circuit  switching 
functions; 

c  Supervision  of  systems  installation  and 
of  maintenance  of  controlled  equipment  or 
"software"  must  be  performed  by  the 
licensee  or  the  licensee's  designated 
representative,  who  must  be  fitim  a  non- 
proscribed  coimtry.  Any  portion  of  the 
installation  of  controlled  eqmpment  or 
"software"  that  would  require  the  transfer  of 
controlled  technology  must  be  performed  by 
the  licensee  or  the  licensee's  designated 
representative  using  only  personnel  from 
non-proscribed  countries. 

N.B.  1:  Supervision  of  maintenance 
includes  preventive  maintenance  at  periodic 
intervals  and  intervention  for  major 
malfunctions. 

N.B.  2:  This  is  not  meant  to  require  that 
only  nationals  from  the  exporting  country 
should  install  the  system. 

N.B.  3:  This  does  not  apply  if  the 
equipment  or  "software"  is  designed  for 
Installation  by  the  user  Mrithout  further 
substantial  support  by  the  supplier. 

d.  The  COCOM  member  country  licensee 
or  the  designated  representative  of  the 
licensee,  who  must  be  &t>m  a  non-proscribed 
country,  must  have  the  right  of  access  to  all 
the  equipment  and  may  carry  out 
Inspections; 

e.  Upon  request  of  the  government  of  the 
exporting  country,  the  licensee  must  carry 
out  an  inspection  to  establish  that: 

e.l.  The  system  is  being  used  for  the 
intended  civil  purpose;  and 

e.2.  All  the  equipment  exported  under  the 
provisions  of  this  Advisory  Note  is  being 
used  for  the  stated  end  purpose  and  is  still 
located  at  the  installation  site.  The  licensee 
shall  report  the  findings  from  the  inspection 
to  the  Office  of  Export  Licensing  within  one 
month  after  completing  the  inspection. 

N.B.:  Licenses  for  exports  of  items  covered 
by  this  Advisory  Note  are  subject  to  a  30  day 
COCOM  notification  before  the  license  is 
issued  under  the  provisions  of  this  Note.  The 
notification  will  include  the  equipment  or 
"software"  locations  and  the  network 
topology. 

23.  In  Category  5,  Subcategory  I 
"Information  Security",  EOCN  5A11A  U 
amended  by  revising  the  heading  of  the  entry 
and  by  revising  the  List  of  Items  Controlled 
to  read  as  foUowrs: 

5A11A    SyttMiw,  •qulpmant,  application 
apodfie  "aaaamblloa",  moduioa  or 
Intagratad  cireuita  for  "Information 
aacurtty",  aa  daaeribad  In  thia  antry,  and 
othar  apacially  daalgnad  eomponanta 


Lkt  of  Itams  Controlled 

Systems,  equipment,  application 
specific  "assemblies",  modtiles  or 
integrated  circuits  for  "information 
seairity",  as  follows,  and  other 
specially  designed  components  therefor: 


a.  Designed  or  modified  to  use 
"cryptography"  employing  digital 
techniques  to  ensure  "information 
security"; 

h.  Designed  or  modified  to  perform 
cryptanalytic  functions; 

c  Designed  or  modified  to  use 
"cryptography"  employing  analog 
techniques  to  ensure  "information 
secvuity",  except 

c.l.  Equipment  using  "fixed"  band 
scrambling  not  exceeding  8  bands  and 
in  which  the  transpositions  change  not 
more  fi^uently  than  once  every  second; 

C.2.  Equipment  using  "fixed"  band 
scrambling  exceeding  8  bands  and  in 
which  the  transpositions  change  not 
more  fi«quently  thhn  once  every  ten 
seconds; 

C.3.  Equipment  using  "fixed" 
frequency  inversion  and  in  which  the 
transpositions  change  not  more 
fi«quently  than  once  every  second; 

C.4.  Facsimile  equipment; 

C.5.  Restricted  audience  broadcast 
equipment; 

c6.  Qvil  television  equipment; 

d.  Designed  or  modified  to  suppress 
the  compromising  emanations  of 
information-bearing  signals; 

Note:  SAll.d  does  not  control  equipment 
specially  designed  to  suppress  emanations 
for  health  or  safety  reasons. 

e.  Designed  or  modified  to  use 
cryptographic  techniques  to  generate  the 
spreading  code  for  "spread  spectnmi" 
or  hopping  code  for  "frequency  agiUty" 
systems; 

f.  Designed  or  modified  to  provide 
certified  or  certifiable  "multilevel 
secvirity"  or  user  isolation  at  a  level 
exceeding  Class  B2  of  the  Trusted 
Computer  System  Evaluation  Criteria 
(TCSEC)  or  equivalent; 

g.  Communications  cable  systems 
designed  or  modified  using  mechanical, 
electrical  or  electronic  means  to  detect 
surreptitious  intrusion. 

24.  hi  Category  6  (Sensors),  ECCNs 
6A01A  and  6A02A  are  revised  to  read 
as  follows: 

6A01A    Aomwlie*. 

Reqiiiraiiieiita 

Validated  License  Required: 
QSTVWYZ. 

Unit  $  value. 

Reason  for  Control:  NS. 

GLV:  $3,000. 

GCT'  Yes 

GFW:  Yes,  for  6A01.a.l.b.4  only  (see 
Advisory  Note  1.2  to  Category  6). 

Liat  of  Itnu  ControllMl 

a.  Marine  acoustic  systems, 
equipment  and  specially  designed 
components  therefor,  as  follows: 

a.1.  Active  (transmitting  or 
transmitting-and-receiving]  systems, 
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equipment  or  specially  designed 
components  therefor,  as  follows: 

Note:  6A01.a.l  does  not  control: 

a.  Depth  sounders  operating  vertically 
below  tiia  apparatus,  not  including  a 
scanning  function  exceeding  ±  10°,  and 
limited  to  measuring  the  depth  of  water,  the 
distance  of  submerged  or  buried  objects  or 
fish  finding; 

b.  Acoustic  beacons,  as  follows: 

1.  Acoustic  emergency  beacons:  or 

2.  Fingers  specially  designed  for  relocating 
or  returning  to  an  underwater  position. 

a.l  a.  Wide-swath  bathymetric  stirvey 
systems  for  sea  bed  topographic 
mapping: 

a.l. a.l.  Designed: 

a.l. a.l. a.  To  take  measurements  at  an 
angle  exceeding  10"  from  the  vertical; 
and 

a.  1. a. l.b.  To  measure  depths 
exceeding  600  m  below  the  water 
surface;  and 

a.l.a.2.  Designed: 

a.l.a.2.a.  To  incorporate  multiple 
beams  any  of  which  is  less  than  2°;  or 

a.l.a.2.D.  To  provide  data  accuracies 
of  better  than  0.5%  of  water  depth 
across  the  swath  averaged  over  the 
individual  measiuements  within  the 
swath; 

a. l.b.  Object  detection  or  location 
systems  having  any  of  the  following 
characteristics: 

a.l.b.l.  A  transmitting  frequency 
below  10  kHz; 

a. lb. 2.  Soimd  pressure  level 
exceeding  224  dB  (reference  1 
micropascal  at  1  m)  for  equipment  with 
an  operating  firequency  in  the  band  from 
10  kHz  to  24  kHz  inclusive; 

a.l.b.3.  Soimd  pressure  level 
exceeding  235  dB  (reference  1 
micropascal  at  1  m)  for  equipment  with 
an  operating  frequency  in  the  band 
between  24  kHz  and  30  kHz; 

a.l.b.4.  Forming  beams  of  less  than  1° 
on  any  axis  and  having  an  operating 
frequency  of  less  than  100  kHz; 

a.l.b.5.  Designed  to  withstand 
pressure  during  normal  operation  at 
depths  exceeding  1,000  m  and  having 
transducers: 

a.l.b.5.a.  Dynamically  compensated 
for  pressiue;  or 

a.l.b.5.b.  Incorporating  other  than 
lead  zirconate  Utanate  as  the 
transduction  element;  or 

a.  lb.  6.  Designed  to  operate  with  an 
unambiguous  display  range  exceeding 
5.120  m; 

a. I.e.  Acoustic  projectors,  including 
transducers,  incorporating  piezoelectric, 
magnetostrictive,  elactrostrictive. 
electrodynamic  or  hydraulic  elemoits 
operating  individually  or  in  a  designed 
combination,  having  any  of  the 
following  characteristics: 

Note  1:  The  coatrol  statua  of  acoustic 
projecton,  including  transducers,  specially 


designed  for  other  equipment  is  determined 
by  the  control  status  of  the  other  equipment. 

Note  Ix  6A01.a.l.c  does  not  control 
electronic  sources  that  direct  the  sound 
vertically  only,  or  mechanical  (e.g.,  air  gun  or 
vapor-shock  gun)  or  chemical  (e.g., 
explosive)  sources. 

a.l.c.l.  An  instantaneous  radiated 
acoustic  power  density  exceeding  0.01 
mW/mmVHi  for  devices  operating  at 
frequencies  below  10  kHz; 

a.l.c.2.  A  continuously  radiated 
acoustic  power  density  exceeding  0.001 
mW/'mmVHz  for  devices  operating  at 
frequencies  below  10  kHz; 

Technical  Note:  Acoustic  power  density  is 
obtained  by  dividing  the  output  acoustic 
power  by  the  product  of  the  area  of  the 
radiating  s\irface  and  the  frequency  of 
operation. 

a. I.e. 3.  Designed  to  withstand 
pressure  during  normal  operation  at 
depths  exceeding  1,000  m;  or 

a.l.c.4.  Side-looe  suppression 
exceeding  22  dB; 

a.l.d.  Acoustic  systems,  equipment 
and  specially  designed  components  for 
determining  the  position  of  surface 
vessels  or  underwater  vehicles 
designed: 

a.l.d.l.  To  operate  at  a  range 
exceeding  1,000  m  with  a  positioning 
accuracy  of  less  than  10  m  rms  (root 
mean  square)  when  measured  at  a  range 
of  1,000  m;  or 

a.l.d.2.  To  withstand  pressure  at 
depths  exceeding  1.000  m; 

Note:  6A01.a.l.d  Includes  equipment  using 
coherent  "signal  processing"  between  two  or 
more  beacons  and  the  hydrophone  unit 
carried  by  the  surface  vessel  or  underwater 
vehicle,  or  capable  of  automatically 
correctiiig  speedof-sound  propagation  errors 
for  calculation  of  a  point. 

a-2.  Passive  (receiving,  whether  or  not 
related  in  normal  appUcation  to  separate 
active  equipment)  systems,  eqmpment 
and  sp>ecially  designed  components 
therefor,  as  follows: 

a.2.a.  Hydrophones  (transducers)  with 
any  of  the  following  characteristics: 

a.  2.8.1.  Incorporating  continuous 
flexible  sensors  or  assembUes  of  discrete 
sensor  elements  with  either  a  diameter 
or  length  less  than  20  mm  and  with  a 
separation  between  elements  of  less 
than  20  nun; 

a.2.a.2.  Having  any  of  the  following 
sensing  elements: 

a.2.a.2.a.  Optical  fibers; 

a.2.a.2.b.  Piezoelectric  polymers;  or 

a.2.a.2.c.  Flexible  piezoelectric 
ceramic  materials; 

a.2.a.3.  A  hydrophone  sensitivity  • 
better  than  - 180  dB  at  any  depth  with 
no  accelmation  compensation; 

a.2,a.4.  When  designed  to  operate  at 
depths  not  exceeding  35  m.  a 
hydrophone  sensitivity  better  than 


- 186  dB  with  acceleration 
compensation; 

a.2.a.5.  When  designed  for  normal 
operation  at  depths  exceeding  35  m,  a 
hydrophone  sensitivity  better  than 
- 192  dB  with  acceleration 
compensation; 

a.2.a.6.  When  designed  for  normal 
operation  at  depths  exceeding  100  m,  a 
hydrophone  sensitivity  better  than 
-  204  dB;  or 

a. 2. a. 7.  Designed  for  operation  at 
depths  exceeding  1.000  m; 

Technical  Note:  Hydrophone  sensitivity  is 
defined  as  twenty  times  the  logarithm  to  the 
base  10  of  the  ratio  of  rms  output  voltage  to 
a  t  V  rms  reference,  when  the  hydrophone 
sensor,  without  a  pre-amplifier,  is  placed  in 
a  plane  wave  acoustic  field  with  an  rms 
pressure  of  1  micropascal.  For  example,  a 
hydrophone  of  - 160  dB  (reference  1  V  per 
micropascal)  would  yield  an  output  voltage 
of  10  -  »  V  in  such  a  field,  while  one  of  - 180 
dB  sensitivity  would  yield  only  10-*  V 
output.  Thus,  - 160  dB  is  better  than  - 180 
dB. 

a.2.b.  Towed  acoustic  hydrophone 
arrays  with  any  of  the  following: 

a.2.b.l.  HydjTophone  group  spacing  of 
less  than  12.5  m; 

a.2.b.2.  Hydrophone  group  spacing  of 
12.5  m  to  less  than  25  m  and  designed 
or  able  to  be  modified  to  operate  at 
depths  exceeding  35  m; 

Technical  Note:  Able  to  be  modified  in 
6A01.a.2.b.2  means  having  provisions  to 
allow  a  change  of  the  wiring  or 
interconnections  to  alter  hydrophone  group 
spacing  or  operating  depth  limits.  These 
provisions  are:  spare  wiring  exceeding  10% 
of  the  number  of  wiret,  hydrophone  group 
spacing  adjustment  blocks  or  internal  depth 
limiting  devices  that  are  adjustable  or  that 
control  more  than  one  hydrophone  group. 

a.2.b.3.  Hydrophone  group  spacing  of 
25  m  or  more  and  designed  to  operate 
at  depths  exceeding  100  m; 

a.2.b.4.  Heading  sensora  controlled  by 
6A01a.2.d; 

a.2.b.5.  Non-metallic  strength 
membera  or  longitudinally  reinforced 
array  hoses; 

a.2.b.6.  An  assembled  array  of  less 
than  40  mm  in  diameter; 

a.2.b.7.  Multiplexed  hydrophone 
group  signals;  or 

a.2.b.8.  Hydrophone  characteristics 
specified  in  6A01.a.2.8; 

a.2.c.  Processing  equipment  specially 
designed  for  towed  acoustic 
hydrophone  arrays  with  either  of  the 
following: 

a.2.c.l.  A  Fast  Fourier  or  other 
transform  of  1.024  or  more  complex 
points  in  less  than  20  ms  with  no  "usw- 
accessible  programmability";  or 

a.2.c2.  Time  or  frequency  domain 
processing  and  correlation,  including 
spectral  analysis,  digital  filtering  and 
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beamforming  using  Fast  Fourier  or  other 
transforms  or  processes  with  "user 
accessible  programmability"; 

8.2. d.  Heading  sensors  having  an 
accuracy  of  better  than  ±  0.5°;  and 

8.2. d.l.  Designed  to  be  incorporated 
within  the  array  hosing  and  to  operate 
at  depths  exceeding  35  m  or  having  an 
adjustable  or  removable  depth  sensing 
device  in  order  to  operate  at  depths 
exceeding  35  m;  or 

8.2. d. 2.  Designed  to  be  mounted 
external  to  the  array  hosing  and  having 
a  sensor  unit  capable  of  operating  with 
360°  roll  at  depUis  exceeding  35  m; 

b.  Terrestrial  geophones  capable  of 
conversion  for  use  in  marine  systems, 
equipment  or  specially  designed 
ccHnponents  controlled  by  6A01.a.2.a; 

c.  Correlation-velocity  sonar  log 
equipment  designed  to  measure  the 
horizontal  speed  of  the  equipment 
carrier  relative  to  the  sea  bed  at 
distances  between  the  carrier  and  the 
sea  bed  exceeding  500  m. 

6A02A    Optical  Sensor*. 

Requirements 

Validated  License  Required: ' 
QSTVWYZ. 

Unit:  Number;  $  value  for  parts  and 
accessories. 

Reason  for  Control:  NS,  FP.  MT  (see 
Notes). 

GLV:  $3,000,  except  $0  for  6A01.a.l, 
a.2,  8.3,  and  c. 

GCT:  Yes,  except  MT  and  FP  (see 
Notes). 

GFW:  Yes  (Advisory  Note  2.3  to 
Category  6  only). 

Notes 

1.  FP  controls  for  regional  stability  apply 
to  items  controlled  by  6A02.a.l,  a.2,  a.3,  and 
c  (see  $  776.16(b)  of  this  subchapter). 

2.  FP  controls  for  human  rights  apply  to  all 
destinations  except  Australia,  Japan,  New 
Zealand,  and  members  of  NATO  for  police- 
model  infrared  viewers  controlled  by  6A02.C 
(see  §  776.14  of  this  subchapter). 

3.  MT  controls  apply  to  optical  detectors 
described  in  6A02.a.l,  a.3,  and  a. 4  that  are 
specially  designed  or  rated  as 
electromagnetic  (including  "laser")  and 
ionized-particle  radiation  resistant. 

List  of  Items  Controlled 
8.  Optical  detectors,  as  follows: 

Note:  6A02.a  does  not  control  germanium 
or  silicon  photodevices. 

8.1.  "Space-qualified"  solid-state 
detectors  bavins  any  of  the  follov\ring: 

a.l.a.l.  A  peax  response  in  the 
wavelength  range  exceeding  10  nm,  but 
not  exceeding  300  nm;  and 

8.1.8.2.  A  response  of  less  than  0.1% 
relative  to  the  peak  response  at  8 
wavelength  exceeding  400  nm; 

a.l.b.l.  A  peak  response  in  the 
wavelength  range  exceeding  900  nm, 
but  not  exceeding  1,200  nm;  and 


a.l.b.2.  A  response  "time  constant"  of 
95  ns  or  less;  or 

8. I.e.  A  peak  response  in  the 
wavelength  range  exceeding  1,200  nm, 
but  not  exceeding  30,000  nm; 

8.2.  Image  intensifier  tubes  and 
specially  designed  components  therefor, 
as  follows: 

8.2.8.  Image  intensifier  tubes  having 
all  of  the  following: 

8.2.8.1.  A  peak  response  in 
wavelength  range  exceeding  400  nm, 
but  not  exceeding  1,050  nm; 

a.2.a.2.  A  microchannel  plate  for 
electron  image  amplification  with  s  hole 
pitch  (center-to-center  spacing)  of  less 
than  25  micrometers;  and 

8.2.8.3.8.  An  S-20,  S-25  or  multialkaU 
photocathode;  or 

8.2.8.3.b.  A  GaAs  or  GalnAs 
photocathode;  8.2.b.  Specially  designed 
components  as  follows: 

a.2.b.l.  Fiber  optic  image  inverters; 

a.2.b.2.  MicroChannel  plates  having 
both  of  the  follovdng  characteristics: 

8.2.b.2.8.  15,000  or  more  hollow  tubes 
per  plate;  and 

8.2.b.2.b.  Hole  pitch  (center-to-center 
spacing)  of  less  than  25  micrometers;  or 

8.2.b.3.  GaAs  or  GalnAs 
photocathodes; 

8.3.  Non-"space-qualified"  "focal 
plane  arrays",  having  any  of  the 
following: 

Technical  Note:  Linear  or  two-dimensional 
multi-element  detector  arrays  are  referred  to 
as  "focal  plane  arrays". 

8.3.8.1.  Individual  elements  with  a 
peak  response  within  the  wavelength 
range  exceeding  900  nm,  but  not 
exceeding  1,050  nm;  and 

a.3.a.2.  A  response  "time  constant"  of 
less  than  0.5  ns; 

8.3.b.l.  Individual  elements  with  a 
peak  response  in  the  wavelength  range 
exceeding  1,050  nm,  but  not  exceeding 
1,200  nm;  and 

8.3.b'.2.  A  response  "time  constant"  of 
95  ns  or  less;  or 

a.S.c.  Individual  elements  with  a  peak 
response  in  the  wavelength  range 
exceeding  1,200  nm,  but  not  exceeding 
30,000  nm; 

Note  1: 6A02.a.3  includes  phntoconductiva 
arrays  and  photovoltaic  arrays. 

Note  2:  6A02.a.3  does  not  control  silicon 
"focal  plane  arrays",  multi-element  (not  to 
exceed  16  elements)  encapsulated 
photoconductive  cells  or  pyroelectric 
detectors  using  any  of  the  following: 

8.  Lead  sulphide; 

b.  Triglycine  sulphate  ^d  variants; 

c  Lead-lanthaijtum-zirconium  titanate  and 
variants; 

d.  Lithium  tantalate; 

e.  Polyvinylidene  fluoride  and  variants; 
£  Strontium  barium  niobate  and  variants; 


or 


g.  Lead  selenide. 


a.4.  Non-"space-qu8lified"  single- 
element  or  non-focal-plane  multi- 
element semiconductor  photodiodes  or 
phototransistors  having  both  of  the 
following: 

8.4.8.  A  peak  response  in  the 
wavelength  range  exceeding  1,200  nm, 
but  not  exceeding  30,000  nm;  and 

a.4.b.  A  response  "time  constant"  of 
0.5  ns  or  less;  ' 

b.  "Multispectral  imaging  sensors" 
designed  for  remote  sensing 
applications,  having  either  of  the 
following  characteristics: 

b.l.  An  Instantaneous-Field-Of-View 
(IFOV)  of  less  than  200  microradians;  or 

b.2.  Specified  for  operation  in  the 
wavelength  range  exceeding  400  nm, 
but  not  exceeding  30,000  nm;  and 

b.2. a.  Providing  output  imaging  data 
in  digital  format;  and 

b.2.b.l.  "Space-oualified";  or 

b.2.b.2.  Designed  for  airborne 
operation,  using  other  than  siUcon 
detectors,  and  having  an  IFOV  of  less 
than  2.5  milliradians; 

c.  Direct  view  imaging  equipment 
operating  in  the  visible  or  infrared 
spectrum,  incorporating  either  of  the 
following: 

c.l.  linage  intensifier  tubes  controlled 
by  6A02.a.2.a;  or 

c.2.  Focal  plane  arrays  controlled  by 
6A02.a.3;  • 

Tsdmicsl  Notr.  "Direct  view"  refers  to 
imaging  equipment  operaUng  in  the  visible  or 
infrared  spectrum,  that  presents  a  visual 
image  to  a  human  observer  without 
converting  the  image  into  an  electronic  signal 
for  television  display,  and  that  cannot  record 
or  store  the  image  photographically, 
electronically,  or  by  any  other  means. 

Note:  6A02.C  does  not  control  the 

following  equipment  incorporating  other 
than  GaAs  or  GalnAs  photocathodes; 

a.  Industrial  or  civilian  intrusion  alarm, 
traffic  or  industrial  movement  control  or 
counting  systems; 

b.  Medical  equipment; 

c  Industrial  equipment  used  for 
inspection,  sorting  or  analysis  of  the 
properties  of  materials; 

d.  Flame  detectors  for  industrial  furnaces; 

e.  Equipment  specially  designed  for 
laboratory  use. 

d.  Special  support  components  for 
optical  sensors,  as  follows: 

d.l.  "Space-qualified"  cryocoolers; 

d.2.  Non-  "space-qualified" 
cryocoolers,  with  a  cooling  source 
temperattire  below  218  K  ( -  55°  C),  as 
follows: 

d.2.a.  Closed  cycle  type  with  a 
specified  Mean-Time-To-Failure 
(MTTF),  or  Mean-Time-Bet ween- 
Failures  (MTBF).  exceeding  2,500  hours: 

d.2.b.  ]oule-Thomson  (JT)  self- 
regulating  minicoolers  with  bore 
(outside)  diameters  of  less  than  8  mm; 

d.3.  Optical  sensing  fibers: 
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d.3.a.  Specially  &bricated  either 
compositionally  or  structurally,  or 
modified  by  coating,  to  be  acoustically, 
thermally,  Inertially, 
electromagnetically  or  nuclear  radiation 
sensitive;  or 

d.3.b.  Modified  structurally  to  have  a 
"beat  length"  of  less  than  50  mm  (high 
birefringence). 

Reiated  ECCNr  *  *  • 

25.  In  Category  6  (Sensors),  ECCN 
6A04A  is  revised  and  the  Requirements 
section  of  EOCN  6A05 A  is  revised  to 
read  as  follows: 

6A04A    Opdce. 

Requirements 

Validated  License  Required: 
QSTVWYZ. 

Unit:  Equipment  in  "number";  cable 
in  "feet";  components  in  "$  value". 

Reason  for  Control:  NS. 

CLV:  S3,000. 

OCT:  Yes. 

GFW:  See  Note  for  limits  on 
eligibility. 

Note:  GFW  eligibility  it  limited  to 
countries  listed  La  Supplement  Nos.  2  and  3 
to  Part  773  and  to  the  fbllowing  items  (see 
Advisory  Note  4.2): 

a.  Optical  mirrors  controlled  by  6A04.a.l, 
a2..  Qra.4: 

b.  Optical  components  controlled  by 
6A04.b: 

c.  Optical  filters  controlled  by  6A04.d.l.a; 
and 

d.  Optical  control  equipment  controlled  by 
6A04.e2ore.4. 

Liat  of  Items  Controlled 

a.  Optical  mirrors  (reflectors),  as 
follows: 

a.l.  "Defonnable  mirrors"  with  either 
continuous  or  multi-element  surfaces, 
and  specially  designed  components 
therefor,  capable  of  dynamically 
repositioning  portions  of  the  surface  of 
the  mirror  at  rates  exceeding  100  Hz; 

a. 2.  Lightweight  monolithic  mirrors 
with  an  average  "equivalent  density"  of 
less  than  30  kg/m  *,  and  a  total  weight 
exceeding  10  kg; 

a. 3.  Li^tweight  "composite"  or  foam 
mirror  structures  with  an  average 
"equivalent  density"  of  less  than  30  kg/ 
m  i,  and  a  total  weight  exceeding  2  kg; 

a. 4.  Beam  steering  mirrors  more  than 
100  mm  in  diameter  or  length  of  major 
axis  that  maintain  a  flatness  of  lambda/ 
2  or  better  (lambda  is  equal  to  633  nm) 
with  a  control  bandwidth  exceeding  100 
Hz; 

b.  Optical  components  made  from 
zinc  selenide  (ZnSe)  or  zinc  sulphide 
(ZnS)  with  transmission  in  the 
wavelength  range  exceeding  3,000  nm 
but  not  exceeding  25,000  nm  and  either 
of  the  following: 

b.l.  Exceeding  100  cm  >  in  volume;  or 


b.2.  Exceeding  80  mm  in  diameter  or 
length  of  major  axis  and  20  mm  in 
thickness  (depth): 

c.  "Space-qualified"  components  for 
optical  systems,  as  follows: 

c.l.  Lightweighted  to  less  than  20% 
"equivalent  density"  compared  with  a 
solid  blank  of  the  same  aperture  and 
thickness; 

C.2.  Substrates,  substrates  with  surface 
coatings  (single-layer  or  multi-layer, 
metallic  or  dielectric,  conducting, 
semiconducting  or  insulating)  or  writh 
protective  films; 

c3.  Elements  or  assemblies  of  mirrors 
designed  to  be  assembled  in  space  into 
an  optical  system  with  a  collecting 
aperture  equivalent  to  or  larger  than  a 
single  optic  1  meter  in  diameter; 

C.4.  Manufactured  from  "composite" 
materials  having  a  coefficient  of  linear 
thermal  expansion  equal  to  or  less  than 
5  X  10-6  in  any  coordinate  direction; 

d.  Optical  filters,  as  follows: 

d.l.  For  wavelengths  longer  than  250 
nm,  comprised  of  multi-layer  optical 
cpatings  and  having  either  of  the 
following: 

d.l.a.  Bandwidths  equal  to  or  less 
than  1  nm  Full  Width  Half  Intensity 
(FWHI)  and  peak  transmission  of  90% 
or  more;  or 

d.l.b.  Bandwidths  equal  to  or  less 
than  0.1  nm  FWHI  and  peak 
transmission  of  50%  or  more; 

Note:  6A04.d.l  does  not  control  optical 
filters  with  fixed  air  gaps  or  Lyot-t}^^  filters. 

d.2.  For  wavelengths  longer  than  250 
nm.  and  having  all  of  the  following: 

d.2. a.  Timable  over  a  spectral  range  of 
500  nm  or  more; 

d.2.b.  Instantaneous  optical  bandpass 
of  1.25  nm  or  less; 

d.2.c.  Wavelength  resettable  within 
0.1  ms  to  an  accuracy  of  1  nm  or  better 
within  the  tunable  spectral  range;  and 

d.2.d.  A  single  peak  transmission  of 
91%  or  more: 

d.3.  Optical  opacity  switches  (filters) 
with  a  field  of  view  of  30°  or  wider  and 
a  response  time  equal  to  or  less  than  1 
ns; 

e.  Optical  control  equipment,  as 
follows: 

e.l.  Specially  designed  to  maintain 
the  surface  figure  or  orientation  of  the 
"space-qualified"  components 
controlled  by  6A04.C1  or  c3; 

e.2.  Having  steering,  tracking, 
stabilization  or  resonator  alignment 
bandwidths  equal  to  or  more  than  100 
Hz  and  an  accuracy  of  10  microradians 
or  less; 

e.3.  Gimbals  having  a  maximum  slew 
exceeding  5°,  a  bandwidth  equal  to  or 
more  than  100  Hz,  and  either  of  the 
following: 


e.3.a.l.  Exceeding  0.15  m,  but  not 
exceeding  1  m.  in  diameter  or  major  axis 
length; 

e.3.a.2.  Capable  of  angular 
accelerations  exceeding  2  radians/s^: 
and 

e.3.a.3.  Having  angular  pointing  errors 
equal  to  or  less  than  200  microradians; 
or 

e.3. b.l.  Exceeding  1  m  in  diameter  or 
major  axis  length; 

e.3.b.2.  Capable  of  angular 
accelerations  exceeding  0.5  radians/s^; 
and 

e.3.b.3.  Having  angular  pointing  errors 
equal  to  or  less  than  200  microradians: 

e.4.  Specially  designed  to  maintain 
the  alignment  of  phased  array  or  phased 
segment  mirror  systems  consisting  of 
mirrors  with  a  segment  diameter  or 
major  axis  length  of  1  m  or  more; 

f.  "Fluoride  fiber"  cable,  or  optical 
fibers  therefor,  having  an  attenuation  of 
less  than  4  dB/km  in  the  wavelength 
range  exceeding  1,000  nm,  but  not 
exceeding  3,000  nm. 

6A05A    "Laser*",  componsnts  and  optical 
equipment,  as  follows. 

Requirements 

Validated  License  Required: 
QSTVWYZ. 

Unit:  Number;  $  value  for  parts  and 
accessories. 

Reason  for  Control:  NS.  NP  (see  Note). 

GLV;  $3,000. 

OCT:  Yes. 

GFW:  Yes  (Advisory  Notes  5.3  and  5.4 
to  Category  6  only). 

Note:  NP  controls  apply  to  all  destinations, 
except  countries  listed  in  Supplement  No.  2 
to  Part  773  of  this  subchapter,  for  lasers 
described  in  6A0S.a.l.c,  a. 2,  a.4.c.  a.6.  a. 7  b. 
c.l.b.  C.2.C.2.  C.2.C.3,  c2.d.2,  and  d.2. 
•         •         •         •         • 

26.  In  Category  6  (Sensors).  ECCN 
6A07A  is  amended  by  revising  the 
heading  of  the  entry  and  by  revising  the 
List  of  Items  Controlled  and  ECCN 
6A08A  is  revised  to  read  as  follows: 

6A07A  Gravity  meters  (gravinteters)  and 
gravity  grsdktniaters,  as  described  in  this 
entry. 


List  of  Items  Controlled 

a.  Gravity  meters  for  ground  use 
having  a  static  acciuacy  of  less  (better) 
than  10  itticrogal; 

Note:  6A07.a  does  not  control  ground 
gravity  maters  of  the  quartz  element 
(Worden)  type. 

b.  Gravity  meters  for  mobile  platforms 
for  ground,  marine,  submersible,  space 
or  airborne  use  having: 

b.l.  A  static  aoctiracy  of  less  (better) 
than  0.7  milligal;  and 

b.2.  An  in-service  (operational) 
accuracy  of  less  (bettier)  than  0.7  milligal 
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with  a  time-to-steady-state  registration 
of  less  than  2  minutes  under  any 
combination  of  attendant  corrective 
compensations  and  motional  influences; 
c  Gravity  gradiometers. 

6A08A    Radar  tystama,  aqulpmerTt  and 
aaaembllaa,  and  apaclalty  deafgned 
eoniponanta  therefor. 

Requirements 

Validated  License  Required: 
QSTVWYZ. 

Unit:  $  value. 

Reason  for  Control:  NS,  MT,  and  FP 
(see  Notes). 

GLV.  $5,000. 

GCT:  Yes,  except  MT  (see  Notes). 

CF\V:  No. 

Notes:  1.  MT  controls  apply  to  items  that 
ar«  designed  for  airborne  applications  and 
that  are  usable  in  the  systems  described  in 
§  778. 7(a)  of  this  subchapter. 

2.  FP  controls  apply  to  Iran,  and  S:,Tia  for 
items  described  in  6A08.g. 

List  of  Itema  CoBtralled 

Notr.  6A08  does  not  control: 

a.  Secondary  sunrwl!ance  radar  (SSR); 

b.  Car  radar  designed  for  collision 
prevention; 

c.  Displays  or  monitors  used  for  Air  Traffic 
Control  (ATC)  having  no  more  than  12 
resolvable  elements  per  mm; 

d.  Meteorological  (weather)  radar. 

Radar  systems,  equipment  and 
assemblies  having  any  of  the  following 
characteristics,  and  specially  designed 
components  therefor 

a.  Operating  at  frequencies  from  40 
GHz  to  230  GHz  and  having  an  average 
output  power  exceeding  100  m\V; 

b.  Having  a  tunable  bandwidth 
exceeding  ±  6.25%  of  the  center 
operating  frequency; 

Tedmical  Note:  The  center  operating 
freauency  equals  one  half  of  the  sum  of  the 
highest  plus  the  lowest  specified  operating 
frequencies. 

c.  Capable  of  operating 
simultaneously  on  more  than  two 
carrier  frequencies; 

d.  Capable  of  operating  in  synthetic 
aperture  (SAR),  inverse  synthetic 
aperture  (ISAR)  or  sidelooking  airborne 
(SLAR)  radar  mode; 

e.  Incorporating  "electronically 
steerable  phased  array  antennae"; 

f.  Capable  of  heighmnding  non- 
cooperative  targets; 

Note:  6A08.f  does  not  control  precision 
approach  radar  equipment  (PAR)  conforming 
to  ICAO  standards. 

g.  Designed  s{>ecially  for  airborne 
(balloon  or  airframe  mounted)  operation 
and  having  Doppier  signal  processing 
for  the  detection  of  moving  targets; 

b.  Employing  processing  of  radar 
signals  using: 

a.l.  "Radar  spread  spectrum" 
techniques:  or 


b.2.  "Radar  frequency  agility" 
techniques; 

i.  Providing  ground-based  operation 
with  a  maximum  "instrumented  range" 
exceeding  185  km; 

Notr.  6A08.i  does  not  control: 

a.  Pishing  ground  surveillance  radar, 

b.  Ground  radar  equipment  specially 
designed  for  enroute  air  trafBc  control  and 
"software"  specially  designed  for  the  "use" 
thereof,  provided: 

1.  It  has  a  tnnirimnm  "instrumented  range" 
of  500  km  or  less; 

2.  It  is  configured  so  that  radar  target  data 
can  be  transmitted  only  one  way  from  the 
radar  site  to  one  or  more  civil  ATC  centers; 

3.  it  contains  no  provisions  for  remote 
control  of  the  radar  scan  rate  from  the 
enroute  ATC  center;  and 

4.  It  is  to  be  permanently  Installed. 
N.B.:  The  "use"  "software"  must  be 

limited  to  "object  code"  and  the  minimnm 
amount  of  "source  code"  necessary  for 
installation,  operation  or  maintenance. 

j.  "Laser"  radar  or  Light  Detection  and 
Ranging  (LIDAR)  equipment,  as  follows: 

j.l.  "Space-qualifiea";  or 

j.2.  Employing  coherent  heterodyne  or 
homodyne  detection  techniques  and 
having  an  angular  resolution  of  less 
(better)  than  20  microradians; 

Note:  6A08.]  does  not  control  LIDAR 
equipment  specially  designed  for  survejing 
or  for  meteorological  obsovatioo. 

k.  Having  signal  processing  sub- 
systems using  "pulse  compression" 
with: 

k.l.  A  "pulse  compression"  ratio 
exceeding  150;  or 

k.2.  A  pulse  width  of  less  than  200  ns; 
or 

L  Having  data  processing  sub-systems 
with: 

Ll.  "Automatic  target  tracking" 
providing,  at  any  antenna  rotation,  the 
predicted  target  position  beyond  the 
time  of  the  next  antenna  beam  passage; 

Note:  6 AGS.  1.1  does  not  control  conflict 
alert  capability  in  air  traffic  control  systems, 
or  marine  or  harbor  radar. 

1.2.  Calculation  of  target  velocity  bom 
primary  radar  having  non-periodic 
(variable)  scanning  rates; 

1.3.  Processing  for  automatic  pattern 
recognition  (feature  extraction)  and 
comparison  with  target  characteristic 
data  bases  (waveforms  or  imagery)  to 
identify  or  classify  targets;  or 

L4.  Superposition  and  correlation,  or 
fusion,  of  target  data  from  two  or  more 
"geographically  dispersed"  and 
"interconnected  radar"  sensors  to 
enhance  and  discriminate  targets. 

Note:  6A08.1.4  does  not  control  systems, 
equipment  and  assemblies  used  for  marine 
traffic  oontroL 

27.  In  Supplemmt  No.  1  to  §  709.1 
(the  Qnnmerce  Control  List),  Category  6 


(Sensore),  ECCN  6B04A  is  revised  to 
read  as  follows: 

ftB04A    Optica. 
RequireaMDts 

Validated  License  Required: 
QSTVWYZ. 

Unit:  Nimiber. 

Reason  for  Control:  NS. 

GLV:  $5,000. 

GCT:  Yes. 

GFW:  Yes  (Advisory  Note  4.3  to 
Category  6  only). 

List  of  Items  Controlled 

a.  Equipment  for  measuring  absolute 
reflectance  to  an  accxiracy  of  ±0.1%  of 
the  reflectance  value; 

b.  Equipment  other  than  optical 
surface  scattering  meas\irement 
equipment,  ha\Tiig  an  unobscured 
aperture  of  more  than  10  cm,  specially 
designed  for  the  non-contact  optical 
measurement  of  a  non-planar  optical 
surface  figure  (profile)  to  an  "accuracy" 
of  2  nm  or  less  (better)  against  the 
required  profile. 

Note:  6B04A  does  not  control  microscopes. 

28.  In  Category  6  (Sensors),  ECCN 
6C02A  is  amended  by  revising  the  List 
of  Items  Controlled  and  ECCN  8C04A  is 
amended  by  revising  the  Requirements 
section  to  read  as  follows: 

GC02A    Optical  Senaora. 

•        •        *        •        • 

List  or  Items  ControllMl 

a.  Elemental  tellurium  (Te)  of  purity 
levels  equal  to  w  more  than  99.9995%; 

b.  Single  crystals  of  cadmium 
telluride  (CdTe),  cadmium  zinc  telluride 
(CdZnTe)  or  mert:iU7  cadmium  telluride 
(HgCdTe)  of  any  purity  level,  including 
epitaxial  wafers  mereof; 

Technical  Note:  Purity  verified  in 
accordance  with  ASTM  F5  74-63  standard  or 
equivalents. 

c.  "Optical  fiber  preforms"  specially 
designed  for  the  manufacture  of  high 
birefringence  fibers  controlled  by 
6A02.d.3. 

6C04A    Optics. 
Requirements 

Validated  License  Required: 
QSTVWYZ. 

Unit  $  value. 

Reason  for  Control:  NS. 

GLV:  $1,500. 

GCT:  Yes. 

GFW:  Yes  (Advisory  Note  4J2  to 
Category  6  only). 

29.  In  Categorv  6  (Sensors),  EOCN 
6E03A  is  amencMd  by  revising  the  List 
of  Items  Controlled  to  read  as  follows: 
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6E03A    Other  tachnology. 

•        •        •        •        • 

List  of  Itenu  Controlled 

a.  Optics. 

a.l.  Optical  surface  coating  and 
treatment  technology  required  to 
achieve  uniformity  of  99.5%  or  better 
for  optical  coatings  500  mm  or  more  in 
diameter  or  major  axis  length  and  with 
a  total  loss  (absorption  and  scatter)  of 
less  than  5  x  10-3; 

a.2.  Optical  faluication  technologies, 
as  follows: 

a. 2. a.  For  serially  producing  optical 
components  at  a  rate  exceeding  10  m^  of 
surface  area  per  year  on  any  single 
spindle  and  with: 

a.2.a.l.  An  area  exceeding  1  m^;  and 

a.2.a.2.  A  surface  figure  exceeding 
lambda/10  rms  at  the  designed 
wavelength; 

a.2.b.  Single  point  diamond  turning 
techniques  producing  surface  finish 
accxiracies  of  better  than  10  nm  rms  on 
non-planar  stirfaces  exceeding  0.5  m^; 

Note:  See  also  ECXIN  2E03.d  in  Category  2, 
Materials  Pnxsssing. 

b.  Lasers. 

b.l.  Technology  for  optical  filters  with 
a  bandwidth  equal  to  or  less  than  10 
nm,  a  field  of  view  (FOV)  exceeding  40° 
and  a  resolution  exceeding  0.75  line 
pairs  per  milliradian; 

b.2.  "Technology"  "required"  for  the 
"development",  "production"  or  "use" 
of  specially  designed  diagnostic 
instruments  or  targets  in  test  facilities 
for  SHPL  testing  or  testing  or  evaluation 
of  materials  irradiated  by  SHPL  beams; 

c.  Magnetometers.  Technology 
"required"  for  the  "development"  or 
"production"  of  fluxgate 
"magnetometers"  or  fluxgate 
"magnetometer"  systems  having  a  noise 
level: 

c.l.  Less  than  0.05  nT  rms  per  root  Hz 
at  frequencies  of  less  than  1  Hz;  or 

c.2.  1  X 10-5  nT  rms  per  square  root 
Hz  at  frequencies  of  1  Hz  or  more. 

30.  In  Category  6  (Sensors),  the  notes 
under  the  heading  "Notes  for  Category 
6"  that  follow  ECCN  6E96G  are  revised 
to  read  as  follows: 

Notes  for  Category  6 

Acoustics 

Advisory  Note  1.1:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  satisfectory  end-users  in  Country 
Group  W  of  equipment  controlled  by  6A01.b 
or  6A01.C,  and  "software"  specially  designed 
and  tedmology  "required"  therefor 
controlled  by  60  or  6E. 

Advisory  Note  1.2:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  satisfactory  end-users  in  Country 
Groups  QWY  and  the  People's  Republic  of 
China  of  equipment  controlled  by 


6A01.a.l.b.4  for  use  in  civil  research  or  civil 
exploration  work. 

Advisory  Note  1.3:  Licenses  will  receive 
favorable  consideration  for  exports  to 
satisfactory  end-users  in  Country  Group  Q  of 
equipment  controlled  by  6A01.b  or  6A01.c 
and  "software"  specially  designed  and 
technology  "required"  therefor  controlled  by 
6D  or  6E. 

Optical  Sensors 

Advisory  Note  2.1:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  satisfactory  end-users  in  Country 
Group  W  of  items  controlled  by  6A02  or 
6C02,  and  "software"  specially  designed  and 
technology  "required"  therefor  controlled  by 
6D  or  6E,  except: 

a.  Optical  sensors  and  associated 
equipment  controlled  by  6A02.a.l,  6A02.a.2., 
or  6A02.a.3  and  "software"  specially 
designed  and  technology  "required"  therefor 
controlled  by  6D  or  6E; 

b.  Equipment  controlled  by  6A02.C,  and 
"software"  specially  designed  and 
technology  "required"  therefor  controlled  by 
6D  or  6E,  other  than  non-ruggedized 
equipment  operating  in  the  visible  spectrum, 
containing  image  intensifier  tubes  controlled 
by  6A02.a.2.a.3.a.  for  civil  certified  end-uses 
by  civil  end-users. 

Advisory  Note  2.2:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  satisfactory  end-users  in  the 
People's  Republic  of  China  of  image 
intensifier  tubes  incorporating  microchannel- 
plates,  not  specially  designed  for  cameras 
controlled  by  6A03. 

N.B.:  Advisory  Note  2.2  does  not  apply  to 
tubes  incorporating  a  gallium  arsenide  (or 
similar  semiconductor)  photocathode. 

Advisory  Note  2.3:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  satisfactory  end-users  in  Country 
Groups  QWY  and  the  People's  Republic  of 
China  of  reasonable  quantities  of  non- 
ruggedized  image  Intensifier  tubes  controlled 
by  6A02.a.2.a.3.a  for  bona  fide  medical  use. 

Advisory  Note  2.4:  Licenses  will  receive 
favorable  consideration  for  exports  to 
satisfactory  end-users  in  Country  Group  W  of 
items  controlled  by  6A02  not  eligible  for 
export  as  administrative  exceptions  under 
Advisory  Note  2.1  for  Category  6,  and 
"software"  specially  designed  and 
technology  "required"  therefor  controlled  by 
6D  or  6E. 

Advisory  Note  2.S:  Licenses  will  receive 
favorable  consideration,  for  exports  to 
satisfactory  end-users  in  Country  Groups 
QWY  and  the  People's  Republic  of  China  of 
reasonable  quantities  of  image  intensifier 
tubes  controlled  by  6A02.a.2.a.3.a  that  are 
non-ruggedized  and  intended  for  equipment 
listed  in  the  Note  to  6A02.C. 

Advisory  Note  2.6:  Licenses  will  receive 
favorable  consideration  for  exports  to 
satisfactory  end-users  in  Country  Group  Q  of 
items  controlled  by  6A02  and  6C02,  and 
"software"  specially  designed  and 
technology  "required"  therefor  controlled  by 
6D  or  6E,  except  optical  sensors  and 
associated  equipment  controlled  by  6A02.a.l, 
6A02.a.2, 6A02.a.3  or  6A02.C  and  "software" 
specially  designed  and  technology 
"required"  therefor  controlled  by  6D  or  6E 


Cameras 

Advisory  Note  3.1:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  satisfactory  end-users  in  Country 
Group  W  of  cameras  controlled  by  6A03.a.l 
or  6A03.a.5.  and  "software"  specially 
designed  and  technology  "required"  therefor 
controlled  by  6D  or  6E. 

Advisory  Note  3.2:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  satisfactory  end-users  in  Country 
Groups  QWY  and  the  People's  Republic  of 
China  of  mechanical  framing  cameras 
controlled  by  6A03.a.2  designed  for  civil 
purposes  (i.e.,  non-nuclear  use)  with  a 
framing  speed  of  not  more  than  2  million 
frames  per  second. 

Advisory  Note  3.3:  Licenses  will  receive 
favorable  consideration  for  exports  to 
satisfactory  end-users  in  Country  Group  Q  of 
cameras  controlled  by  6A03.a.l  or  6A03.a.5, 
and  "software"  specially  designed  and 
technology  "required"  therefor  controlled  by 
6D  or  6E. 

Optics 

Advisory  Note  4.1:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  satisfactory  end-users  in  Country 
Group  W  of  equipment  controlled  by  6B04 
and  materials  controlled  by  6C04  and 
"software"  specially  designed  and 
technology  "required"  therefor  controlled  by 
6D  or  6E. 

Advisory  Note  4.2:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exp)orts  to  satisfactory  end-users  in  Country 
Groups  QWY  and  the  People's  Republic  of 
China  of  the  following  items  for  installation 
and  use  at  ground-based  bona  fide  academic 
or  civilian  astronomical  research  sites  or  in 
international  air-  or  space-based  bona  fide 
academic  or  civilian  astronomical  research 
projects.  For  the  end-use  stated  in  this 
Advisory  Note,  the  following  limits  apply: 

a.  One  optical  mirror  controlled  by 
6A04.a.l; 

b.  Three  optical  mirrors  controlled  by 
6A04.a.2; 

c.  Three  optical  mirrors  controlled  by 
6A04.a.4; 

d.  Three  optical  components  controlled  by 
6A04.b; 

e.  Ten  optical  filters  controlled  by 
6A04.d.l.a; 

f  One  piece  of  optical  control  equipment 
controlled  by  6A04.e.2  for  each  operational 
mirror; 

g.  Four  pieces  of  optical  control  equipment 
controlled  by  6A04.e.4; 

h.  Three  "substrate  blanks"  controlled  by 
6C04.a; 

i.  A  reasonable  quantity  of  the  bulk 
fluoride  glass  controlled  by  6C04.e.2; 

j.  A  reasonable  quantity  of  the  materials 
conbtilled  by  6C04.f 

N.B.:  The  quantity  limitations  listed  in 
Advisory  Note  4.2  refer  to  specific  projects. 

Advisory  Note  4.3:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  satisfactory  end-users  in  Country 
Groups  QWY  and  the  Peopie  s  Republic  of 
China  of  equipment  controlled  by  6B04.b  for 
stated  bona  fide  civil  end-uses. 

Advisory  Note  4.4:  Licenses  will  receive 
favorable  consideration  for  exports  to 


Fflderal  Register  /  Vol.  58,  No.  192  /  Wednesday.  October  6.  1993  /  Rules  and  Regulations    52191 


satis&ictory  end-users  in  Country  Group  W  of 
lt«ins  controlled  by  6A04,  and  "software" 
specially  designed  and  technology 
"required"  therefor  controlled  by  6D  at  6E. 

Advisory  Note  4.S:  Licenses  will  receive 
favorable  consideration  for  exp>orts  to 
satisfactory  end-users  in  Country  Group  Q  of 
equipnient  controlled  by  6B04  and  materials 
controlled  by  6C04  and  "software"  specially 
designed  and  technology  "required"  therefior 
controlled  by  6D  or  6E. 

itsen 

Advisory  Note  S.l:  Licenses  are  likely  to  be 
apprm'ed,  as  administrative  exceptions,  for 
•xports  to  satisfectory  end-users  in  Country 
Group  W  ot 

a.  "Tunable"  pulsed  flowing-dye  "lasers" 
having  all  of  the  following,  and  specially 
designed  components  therefor 

1.  An  output  wavelength  less  than  800  nm; 

2.  A  "pulse  duration"  not  exceeding  100 
as;  and 

3.  A  peak  output  power  not  exceeding  15 
MW; 

b.  COj  or  CO/OOi  "lasers"  having  an 
output  wavelength  in  the  range  from  9,000  to 
11,000  nm  and  having  a  pulsed  output  not 
exceeding  2  )  per  pulse  and  a  maximum  rated 
average  single  or  multimode  output  power 
not  exceeding  5  kW; 

c  Equipment  controlled  by  6B05  and 
materials  controlled  by  6C05; 

d.  "Software",  controlled  by  6D,  that  is 
specially  designed  and  technology, 
controlled  by  6E,  that  is  "required"  fior  the 
equipment  described  in  paragraphs  .a,  .b,  or 
.c  of  this  Advisory  Note  5.1. 

Advisory  Note  5^:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  satisfactory  end-users  in  the 
People's  Republic  of  Qiina  ot 

a.  "Tunable"  pulsed  flowing-dye  "lasers" 
having  all  of  the  following,  and  specially 
designed  components  therefor 

1.  An  output  wavelength  less  than  BOO  nm; 

2.  A  "pulse  duration"  not  exceeding  100 
ns:  and 

3.  A  peak  output  power  not  exceeding  15 
MW; 

b.  CO2  or  CO/COj  "lasers"  having  an 
output  wavelength  in  the  range  from  9,000  to 
11,000  nm  and  having  a  pulsed  output  not 
exceeding  2  )  per  pulse  and  a  maximum  rated 
average  single  or  multimode  output  power 
not  exceeding  5  kW. 

Advisory  Note  S.3:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  satis&ctory  end-users  in  Country 
Groups  QWY  and  the  People's  Republic  of 
Qiina  of  "lasers",  for  civil  applications,  as 
followr 

a.  Neodymium-dopod  (other  than  glass), 
pulse-excited,  "Q-switched  lasers"  controlled 
oy  6A05.c2.c.2.b  having: 

1.  A  pulse  duration  equal  to  or  more  than 
^  ns;  and 

'   2.  A  multiple-transverse  mode  output  with 
t  "peak  power"  not  exceeding  400  MW; 
,   b.  Neodymium-doped  (other  than  glass) 
^'lasers"  controlled  by  6A0S.c.2.c.3.b  or 
6A05.c.2.c.4.b: 

1.  Having: 

a.  An  output  wavelength  exceeding  1,000 
nm,  but  not  exceeding  1,100  nm;  and 

b.  An  average  or  CW  output  power  not 
exceeding  2  kW;  and 


2.  Being: 

a.  Pulse-excited,  nan-"Q-switched*' 
multiple-tranverse  mode;  or 

b.  Continuously  excited,  multiple-tranverse 
mode; 

c.  COi  "lasers"  controlled  by  6A05.a.4: 

1.  Being  in  CW  multiple-tranverse  mode; 
and 

2.  Having  a  CW  output  power  not 
exceeding  15  kW; 

d.  CO  "lasers"  having  a  CW  maximum 
rated  single  or  multimode  output  power  not 
exceeding  10  kW, 

Advisory  Note  5.4:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  tatis&ctory  end-users  in  Country 
Groups  QWY  and  the  People's  Republic  of 
China  of  optical  equipment  controlled  by 
6A05.g  when  intended  for  use  with  "lasers" 
that  are  not  controlled  or  controlled  "lasers" 
that  have  been  approved  for  export. 

Advisory  Not*  S.5:  Licenses  will  receive 
favorable  consideration  for  exports  to 
satisfoctory  end-users  in  Country  Group  Q  of: 

a.  "Tunable"  pulsed  flowing-dye  "lasers" 
having  all  of  the  following,  and  specially 
designed  components  therefor: 

1.  An  output  wavelength  less  than  800  nm; 

2.  A  "pulse  duration"  not  exceeding  100 
ns;  and 

3.  A  peak  output  power  not  exceeding  IS 
MW; 

b.  OO2  OT  00/COj  "lasers"  having  an 
output  wavelength  in  the  range  from  9,000  to 
11,000  nm  and  having  a  pulsed  output  not 
exceeding  2  )  per  pulse  and  a  maximum  rated 
average  single  ot  multimode  output  power 
not  exceeding  5  kW; 

c.  Equipment  controlled  by  6B05  and 
materials  controlled  by  6C05; 

d.  "Software",  controlled  by  6D,  that  is 
specially  designed  and  technology, 
controlled  by  6E,  that  is  "required"  for  the 
equipment  described  in  paragraph  a.,  b.,  01 
c.  of  this  Advisory  Note  5.5. 

Mogoetomeien 

Advisory  Note  6.1:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  satisfactory  end-users  in  Country 
Group  W  of  items  controlled  by  6A06,  and 
"software"  specially  designed  and 
technology  "required"  therefor  that  are 
controlled  by  6D  ot  6E, 

Advisory  Note  6.2:  Licenses  will  receive 
ftivorable  consideration  for  expiorts  to 
satisfactory  end-users  in  Country  Group  Q  of 
items  controlled  by  6A06,  and  "software" 
specially  designed  and  technology 
"required"  therefw  controlled  by  6D  ot  6E 

Gravuneters 

Advisory  Note  7.1:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  satisfoctory  end -users  in  Country 
Group  W  of  items  controlled  by  6A07  ot 
6B07,  and  "software"  specially  designed  and 
technology  "required"  therefor  that  are 
controlled  by  6D  or  6E. 

Advisory  Note  7.2:  Licenses  will  receive 
favorable  consideration  for  exports  to 
satis&ctory  end-users  in  County  Group  Q  of 
items  controlled  by  6A07  ot  6B07,  and 
"software"  specially  designed  and 
technology  "required"  therefOT  that  are 
controlled  by  6D  ot  6E. 


Radar 

Advisory  Note  8.1:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  fOT 
exports  to  satisfactory  end-users  in  Country 
Group  W,  for  purposes  such  as  air  traffic 
control,  of  radar  equipment  controlled  by 
6A08  or  6B08,  and  'software"  specially 
designed  and  technology  "required"  therefOT 
that  are  controlled  6D  or  6E. 

Adviaory  Note  8.2:  Licenses  are  likely  to  be 
approved,  as  administrative  exception.^,  iat 
exports  to  satisfactory  end-users  in  Country 
Groups  QWY  and  the  People's  Republic  of 
China  of  Air  Traffic  Control  (ATC) 
"software"  application  "programs" 
controlled  by  6D03.d.l,  provided  that: 

a.  The  number  of  "system  tracks"  does  not 
exceed  700; 

b.  The  number  of  primary  radar  inputs 
does  not  exceed  32;  and 

c.  The  "software"  is  further  limited  to 
"object  code"  and  the  minimimi  aitwunt  of 
"source  code"  necessary  for  installation, 
operation  ot  maintenance. 

Advisory  Note  8.3:  Licenses  will  receive 
favorable  consideration  fn  exports  to 
satisfectory  end-users  in  Country  Group  Q, 
for  purposes  such  as  air  traffic  control,  of 
radar  equipment  controlled  by  6A08  ot  6B08, 
and  "software"  specially  designed  and 
technology  "required"  therefor  that  are 
controlled  6D  or  6E. 

31.  In  Category  7  (Navigation  and 
Avionics),  under  the  heading  "Notes  for 
Category  7"  that  follows  ECCN  7E94F,  a  new 
Advisory  Note  3  is  added  immediately 
following  Advisory  Note  2  to  read  as  follows: 

Notes  fat  CatBgnry  7 

•  •        •         •        • 

Advisdiry  Note  3:  Licenses  will  receive 
favorable  consideration  for  exfKirts  to 
satisfactory  end-users  in  Country  Group  Q  of 
items  controlled  for  national  security  reasons 
by  Category  7,  except: 

a.  Inertial  navigation  systems  controlled  by 
7A03,  and  "software"  specially  designed  and 
technology  "required"  therefor  that  are 
controlled  by  7D  ot  7B; 

b.  Technology  controlled  by  7E  Sot 
accelerometers  and  gyros  controlled  by  7A01 
and  7A02; 

c.  Technology  controlled  by  7E04.a.4. 

32.  In  Category  8  (Marine  Technology), 
under  the  heading  "Notes  for  Category  8" 
that  follows  ECCN  8E96G,  a  new  Advisory 
Note  4  is  added  immediately  following 
Advisory  Note  3  to  read  as  follows; 

Notes  for  Category  6 

•  •         •         •         • 

Advisory  Note  4:  Licenses  will  receive 
favorable  consideration  for  exports  to 
satisfactory  end-users  in  Country  Group  Q  of 
items  controlled  for  national  security  reasons 
by  Category  8,  except: 

a.  Submersible  vehicles  controlled  by 
8A01.a,  SAOl.b,  8A01.C,  or  8A01.d; 

b.  Submersible  systems  ot  equipment 
controlled  by  8A02.a,  8A02.b,  8A02.C, 
8A02.i,  or  8A02.i; 

c.  "Softwara"  specially  designed  and 
technology  "required"  for  the  submersible 
v^iicles,  systems  ot  equipment  described  in 
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this  Advisory  Note  4.a  or  b  that  are 
controlled  by  8D  or  8E; 

d.  Other  technology  for  submersible 
vehicles,  systems  or  equipment  controlled  by 
8E02. 

33  In  Category  9  (Propulsion  Systems 
and  Transportation  Equipment),  under 
the  heading  "Advisory  Notes  for 
Category  9"  that  follows  ECCN  9E96G, 
a  new  Advisory  Note  4  is  added 
immediately  following  Advisory  Note  3 
to  read  as  follows: 

Advisory  Notes  for  Category  9 


observable  bets,  not  primarily  directed 
towards  a  specific  practical  aim  or  objective. 

•  •         •         •         • 

CE—See  "computing  element". 

•  •         •         •         • 

CTP— See  "composite  theoretical 
performance". 

•  •         •         •         • 

Defonnable  mirroTS  (Cat.  6) — 

(a)  Mirrors: 

(1)  Mirrors  having  a  single  continuous 
optical  reflecting  surface  that  is  dynamically 
deformed  by  the  application  of  individual 
torques  or  forces  to  compensate  for 
distortions  in  the  optical  waveform  incident 
upon  the  mirror  or 

(2)  Mirrors  having  multiple  optical 
reflecting  elements  that  can  be  individually 
and  dynamically  repositioned  by  the 
application  of  torques  or  forces  to 
compensate  for  distortions  in  the  optical 
waveoDrm  incident  upon  the  mirror. 

(b)  Deformable  mirrors  are  also  known  as 
adaptive  optic  mirrors. 


nmnber  of  data  bits  per  second  transferred 
between  the  equipment  and  its  controller.  Of 
a  disk  drive:  the  internal  data  transfer  rate 
calculated  as  follows: 
"MBTR"  (biU  per  second)=BxRxT.  where: 
B^Maximum  number  of  data  bits  per  track 

available  to  read  or  write  in  a  single 

revolution; 
RsRevolutions  per  second; 
TsNumber  of  tracks  that  can  be  used  or 

written  simultaneously. 
MH77J— See  "maximum  bit  transfer  rate". 


Fibmus  or  filamentary  materials  (Cats.  1 
and  8) — The  term  "fibrous  and  filamentary 
materials"  includes: 

a.  Continuous  monofilaments; 

b.  Continuous  yams  and  rovings; 

c.  Tapes,  bbrics,  random  mats  and  braids; 

d.  Chopped  fibers,  staple  fibers  and 
coherent  fiber  blankets; 

a.  Whiskers,  either  monocrystalline  or 
polycrystalllne,  of  any  length; 
t  Aromatic  polyamlde  pulp. 


Advisory  Note  4:  Licenses  will  receive 
favorable  consideration  for  exports  to 
satisfactory  end-users  in  Country  Group  Q  of 
items  controlled  for  national  security  reasons 
by  Category  9,  ejrcepf ; 

a.  Coomiercial  communication  satellites 
not  excepted  firom  control  by  9A04.a; 

b.  Test  facilities  or  equipment  controlled 
by  9B01,  9802,  9B03,  9B05,  or  9B08; 

c.  "Software"  specially  designed  and 
technology  "required"  fbr  the  equipment 
described  in  this  Advisory  Note  4.a  or  .b  that 
are  controlled  by  9D  or  9E; 

d.  Other  technology  controlled  by  9E03.a, 
and  "software"  specially  designed  therefor 
that  is  controlled  by  9D. 

34.  Supplement  No.  3  to  §  799.1  is 
amended: 

a.  By  revising  the  definitions  of  the 
following  tenns:  "accuracy", 
"asynchronous  transfer  mode", 

"deformable  mirrors",  "fibrous  and  mus^  "flexible  manufecturing  unit", 

filamentary  matenals  .    information  Foca/piane<may(Cat  6)— Alinearortwo- 

security",  "matrix",  "maximum  bit  dimensional  planar  layer,  or  combination  of 

transfer  rate",  "media  access  tmit".  planar  layers,  of  individual  detector 

"microcomputer  microcircuit".  elements,  with  or  without  readout 

"personalized  smart  card",  and  "signal  electronics,  that  work  in  the  focal  plane, 

processing";  and  N-B-  This  definition  does  not  Include  a 

b  By  adding  in  alphabetical  order  the  stack  of  single  detector  elements  or  any  two, 

definitions  of  the  foUowing  terms:  \him  or  four  element  detectors  provided 

"ATM",  "basic  scientific  research".  '^l^'t^  f'*  '"'fS"'^""  "  °°*  performed 

"CE"."CTP"."FMU".  "focal  plane  withm  the  element         ^ 

array".  "ISDN".  "MBTR".  "required".  *        '        '          .^ ._  ,  ^,    . ,,  ^. 

"SDH",  and  "SONET:;Jo  read  as  In/onnation  security  (Cat  5}-All  the 

^'"•■'^  •»"                   ^  means  and  functions  ensiiring  the 

follows:                       ^  accessibility,  confidentiality  or  integrity  of 

Supplanant  No.  3  to  f  799.1— Oafinitioiia  information  or  communications,  excluding 

Accuwcy  (Cat  2  and  6>-"Accuracy"  is  '^L^"^rA!lJ°,?irtin„°,'*  ThU 

usually  measured  in  term,  of  inaccuracy.  It  f*^'^..'«t^^l^'^!!tZ^lvsis" 

is  defined  as  the  maximum  deviation.  ^^"1"    cryptography,    oyptanalysis  . 

isitive  or  negative,  of  an  indicated  value  P™t«^°°  ^^'  compromismg  emanations 

?Sm  an  .c«.ped  standard  or  true  value.  •^S.^CtS^^":  the  anidysis  of  a 

cryptographic  system  or  its  inputs  and 

Asynchronous  transfer  mode  (ATM)  (Cat  outputs  to  derive  confidential  variables  or 

5>— A  transfer  mode  in  which  the  sensitive  data,  including  clear  text  (ISO 

information  is  organized  into  cells;  It  is  7498-2-1988  (E),  paragraph  3.3.18) 

asynchronous  in  the  sense  that  the  •        •        •        •        • 

S^S^tl^'biJratS?'"'^  iSO/^  "integrated  services  Digital 

Recommendation  L.113)  Network  . 

ATM(Cat  5)— See  "Asynchronous  transfer  •        •        •        •        • 

mode".  Matrix  (Cat  1, 2. 8,  and  9)— A  substantially 

•        •        •        •        •  continuous  phase  that  fills  the  space  between 

Basic  scientific  research  (GTN)-  P"^':^*''  "^^"^""^  "  ^^^ 

Experimental  or  theoretical  work  undertaken  •         •         •         •         • 
principally  to  acquire  new  knowledge  of  the  Maximum  bit  transfer  rate  (MBTR)  (Cat 

fundamental  principles  of  phenomena  or  4>— Of  solid  state  stcwage  equipment:  the 


Media  access  unit  (Cat  5>— Equipment  that 
contains  one  or  more  communication 
interfaces  ("network  access  controller", 
"communications  channel  controller", 
modem  or  computer  bus)  to  coimect  terminal 
equipment  to  a  network. 

•  •        •        •        • 
Microcomputer  microcircuit  (Cat.  3) — ^A 

"monolithic  integrated  circuit"  or  "multichip 
integrated  circuit"  containing  an  arithmetic 
logic  unit  (ALU)  capable  of  executing  a  series 
of  general  purpose  instructions  from  an 
external  storage. 

N.B.  1:  The  "microprocessor  microcircuit" 
normally  does  not  contain  integral  user- 
accessible  storage,  although  storage  present 
on-the-chip  may  be  used  in  performing  its 
logic  function. 

N.B.  2:  This  definition  includes  chip  sets 
that  are  designed  to  operate  together  to 
provide  the  function  of  a  "microprocessor 
mlcrtxarcult". 

•  •        •        *        • 

Personalized  smart  card  (Cat  5)— A  smart 
card  containing  a  microcircuit,  in  accordance 
with  ISO/IEC  7816,  that  has  been  programed 
by  the  issuer  and  caimot  be  changed  by  the 
user. 

•  •        •        •        • 

Required:  As  applied  to  "software",  refers 
to  only  that  portion  of  "software"  which  is 
peculiarly  responsible  for  achieving  or 
exceeding  the  control  performance  levels, 
characteristics,  or  function.  Such  "required" 
"software"  may  be  shared  by  different 
products. 


SDHSee 

hierarchy". 


"Synchronous  digital 


Signal  processing  (Cat  3, 4.  and  5>— The 
processing  of  externally  derived  information- 
bearing  signals  by  algorithms  such  as  time 
compression,  filtering,  extraction,  selection, 
correlation,  convolution  or  transformations 
between  domains  (e.g.,  fost  Fourier  transform 
or  Walsh  transform). 

•  *        •        •        • 

SONET—See  "synchronous  optical 
network". 

•  •        •        •        • 

Dated:  September  30, 1993. 
lain  S.  Baird, 

Acting  Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  93-24428  Filed  10-4-93;  8:54  am) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  668, 674,  675, 676. 682, 

and  690 

Student  Assistance  General 
Provisions.  Federal  Perkins  Loan, 
Federal  Work-Study,  Federal 
Supplemental  Educational  Opportunity 
Grant,  Federal  Family  Education  Loan, 
and  Federal  Pell  Grant  Programs 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  relief  from  regulatory 
provisions. 

SUMMARY:  The  Secretary  of  Education 
announces  regulatory  relief  from 
specific  regulations  governing  the 
Federal  Pericins  Loan,  Federal  Work- 
Study  (FWS).  Federal  Supplemental 
Educational  Opportunity  Grant 
(FSEOG).  Federal  Family  Education 
Loan  (FFEL).  and  Federal  Pell  Grant 
programs,  for  the  1993-94  award  year, 
to  assist  institutions  and  individuals 
who  suffered  financial  harm  from  the 
Midwest  floods  of  1993. 
EFFECTIVE  OATH:  This  notice  takes  effect 
either  45  days  after  publication  in  the 
Federal  Register  or  latex  if  the  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  person.  A 
document  announcing  the  effective  date 
will  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  S.  Cause,  Program  SpeciaHst. 
Grants  Branch.  Policy  Development 
Division,  Policy,  Training,  and  Analysis 
Service,  U.S.  Department  of  Education, 
400  Maryland  Avenue.  SW.  (Regional 
Office  Building  3.  room  4018), 
Washington.  DC  20202-5447. 
Telephone  (202)  708-4690.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  Many 
institutions  of  higher  education,  student 
financial  aid  applicants,  and  recipients 
have  been  adversely  affected  by  the 
flooding  in  the  Midwest.  The  President 
signed  die  Emergency  Supplemental 
Appropriations  for  Relief  from  the 
Major.  Widespread  Flooding  in  the 
Midwest  Act  of  1993  (Pub.  L.  103-75) 


on  August  12. 1993.  The  Act  allows  the 
Secretary  to  reallocate  any  excess  funds 
under  the  Federal  Perkins  Loan  and  the 
FWS  programs  from  the  1992-93  award 
year  to  assist  individuals  who  suffet-ed 
financial  harm  as  a  result  of  the 
Midwest  floods  of  1993.  The 
Department  has  the  authority  to 
reallocate  these  funds  to  Institutions 
until  the  end  of  this  fiscal  year  on 
September  30, 1993.  Institutions  were 
informed  of  the  application  procedures 
for  obtaining  reallocated  funds  to  assist 
Midwest  flood  victims  in  a  letter  to 
financial  aid  administrators  (CB-93-15) 
dated  August  1993. 

The  Emergency  Supplemental 
Appropriations  Act,  however,  does  not 
expressly  authorize  the  reallocation  of 
funds  returned  under  the  FSEOG 
Program.  The  Higher  Education  Act  of 
1965.  as  amended  (HEA),  in  section 
41 3D  permits  the  Secretary,  in 
accordance  withregulations,  to 
reallocate  excess  FSEOG  fimdb  returned 
by  an  institution  to  other  institutions. 
Under  current  FSEOG  regulations  (34 
CFR  676.4).  the  Secretary  reallocates 
funds  on  a  pro  rata  basis,  i.e.,  the 
amoimt  of  an  institution's  foix-share 
shortfall  as  a  percentage  of  the  fair-share 
shortfalls  of  all  participating  institutions 
with  an  unmet  FSEOG  request.  The 
Secretary  has  decided  to  promulgate 
standards  to  allow  excess  funds  under 
the  FSEOG  Program  6-om  the  1992-93 
award  year  to  be  reallocated  during  the 
1993-94  award  year  to  assist  students 
adversely  affected  by  the  Midwest 
floods.  The  funds  will  be  reallocated  to 
institutions  that  enrolled  students 
adversely  affected  by  the  floods  and 
submitted  appbcations  in  the  format 
required  by  the  Secretary  in  a  letter  to 
financial  aid  administrators  (CB-93-15) 
dated  August  1993.  If  the  total  funds 
requested  exceed  the  total  funds 
available,  the  funds  vrill  then  he 
reallocated  on  a  pro  rata  basis  only 
among  these  institutions  to  provide 
assistance  to  students  whose  finnngnl 
need  has  increased  as  a  result  of  the 
1993  Midwest  floods. 

The  Secretary  recognizes  the  severe 
impact  the  flooding  has  had  on 
institutions  and  their  students  located 
in  the  designated  natural  disaster  areas. 
Many  institutions  and  individuals 
adversely  affected  by  the  flooding  are 
facing  immediate  problems  canceming 
the  disbursement  and  repayment  of 
student  loans. 


The  title  IV  student  financial  £iid 
programs  affected  by  this  notice  are  the 
FFEL  Program  (consisting  of  the  Federal 
Stafford  Loan  Program,  the  Federal 
Supplemental  Loans  for  Students  (SLS) 
P*rogram.  the  Federal  PLUS  Program, 
and  the  Federal  Consolidation  Loan 
Program);  the  Federal  Pell  Grant 
Program;  and  the  Federal  Perkins  Loan. 
FWS.  and  FSEOG  programs  (known 
collectively  as  the  campus-based 
programs).  To  assist  both  institutions 
and  individuals,  this  notice  also 
provides  certain  other  regulatory  relief 
to  institutions  in  their  administration  of 
these  student  financial  aid  programs. 

The  Secretary  has  already  pro\'ided 
certain  regulatory  relief  to  lenders  and 
guaranty  agencies  in  the  FFEL  Program 
under  section  432(a)(6)  of  the  HEA  and 
34  CFR  682.406(b)  and  682.413(f).  The 
guaranty  agency  directors  were 
informed  of  this  reUef  in  a  letter  dated 
July  21, 1993. 

CoTered  Individuals 

This  notice  is  intended  to  assist 
institutions  and  individuals  that  have 
been  adversely  affected  by  the  Midwest 
floods  of  1993.  In  regard  to  the  Midwest 
floods,  this  notice  will  apply  to 
institutions  that  were  unable  to 
maintain  normal  operations  because 
they  were  located  in  the  designated 
flood  disaster  counties  in  the  states  of 
Illinois.  Iowa.  Kansas,  Minnesota. 
Missouri,  Nebraska,  North  Dakota, 
South  Dakota,  or  Wisconsin  on  the  date 
on  which  the  President  declared  the 
existence  of  a  major  disaster.  This  notice 
of  relief  also  applies  only  to  individuals 
who  suffered  financial  harm  from  the 
disaster  and  at  the  time  the  Midwest 
flood  of  1993  occurred,  were  residing, 
attending  an  institution  of  higher 
education,  or  employed  in  the  counties 
designated  as  disaster  areas  (or.  in  the 
case  of  an  individual  who  is  a 
dependent  student,  whose  parent  or 
stepparent  suffered  financial  harm  from 
such  disaster  and  resided  or  was 
employed  in  such  an  area  at  that  time). 
This  notice  of  regulatory  relief  will  be 
applicable  for  awards  made  and 
collection  activities  conducted  during 
the  1993-94  award  year  (the  period 
from  July  1. 1993-June  30. 1994).  The 
following  counties  have  been  designated 
as  flood  disaster  areas: 

Flood  Disaster  Areas 


State 


Illinois  


Counisa 


Adams,  Alexander,  Boone,  Calhoun.  CarroU  Hancock,  Henderson,  Heniy.  Jackson.  Jersey,  Jo  Daviess,  Lake,  Madison, 
McHeoiy.  Mercer,  Monroe.  Rika,  Randolph,  Rock  Island.  St  Clair,  Stephenson.  Union,  Whttaskle.  Winnebago.  Greene, 
Knox.  Morgan.  Ogle.  Scott,  Waren.  Brown.  Cass.  Fulton.  Mason.  Schuyler,  Massac,  Pope,  PitosW.  Cook 
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State 


CkxinVes 


Iowa 

Kansas 


Minnesota 


Missouri 


Nebraska 


Noflh  Dakota  . 
South  Dakota 
Wisconsin 


Ail  counties. 

Dickinson,  Donlp^an,  Douglas,  Geary,  Harvey,  Johnson,  Leavenworth,  Ottawa,  Riley,  Saline,  WyarKlotte,  Pottawatomie, 
Osborne,  Wabaunsee,  Lincoln,  Marshall,  Ellsworth,  Jefferson,  Rush,  Russell,  Sedgwick,  Sumner,  Atchison,  Brown,  Clay. 
Ckxjd,  Jackson,  Nemaha,  Jewell,  Republic,  McPherson.  Morris,  Edwards,  Ellis,  Lane,  Lyon,  Marlon,  Ness,  Rooks.  Staf- 
ford, Washington,  Osage,  Rerx),  Pawnee,  Rice,  Sfiawnee,  Mitchell. 

Big  Stor>e,  Blue  Earth,  Brown,  Carver,  Chippewa,  Clay.  Cottonwood,  Dakota,  Faribault  Goodhue,  Houston,  Jackson,  Le 
Sueur,  Lincoln,  Lyon,  Martin,  McLeod,  Murray,  Nkxrflet,  f^obles,  Pipestone,  Ramsey,  Redwood,  Renville,  Rock,  Scott,  Sib- 
ley, Stevens,  Swift,  Traverse.  Washington,  Watonwan,  Yeltow  Medicine,  Becker,  Lac  qui  Parle,  Wabasha,  Aitkin,  Grant, 
Mahnomen,  Meeker,  Norman,  Polk,  Rk»,  Waseca.  Steele,  Winona,  Freeborn,  Kittson,  Marshall,  Mower.  Roseau.  Oner 
Tall,  Wrtghi 

Andrew,  Atchison,  Barry,  Bates,  Boone,  Buchanan,  Callaway,  Camden,  Carroll,  Cape  Girardeau,  Charlton,  Clark,  Clay.  Cole. 
Cooper,  Daviess,  Franklin,  Gasconade,  Gentry,  Harrison,  Holt,  Howard,  Jackson,  Jefferson,  Lafayette.  Lewis,  Lincoln.  Mar- 
ton,  McDonakj,  Miller,  Moniteau,  Montgomery,  Newton,  Nodaway,  Osage,  Perry,  Pike,  Platte,  Pulaski,  Ralls,  Ray,  Saline. 
Shelby,  St  Charles,  St  Louis.  St.  Louis  City,  Ste.  Genevieve,  Stone,  Warren,  Worth,  Adair,  Caldwell.  Johnson,  Livingston. 
Macon,  Penilscot,  Pettis,  Putnam,  Scott  Scotland,  Audrain.  Cass,  Ointon,  DeKalb,  Goindy,  Htokory.  Jasper,  Knox,  Linn, 
Mercer,  Morgan,  Randolph,  City  of  Kansas  City,  Benton,  Henry,  New  Madrid,  Sullivan,  Schuyler,  Maries,  Mississippi.  Mon- 
roe, St  Clair,  CaWwell,  Crawford,  Wayne,  Stoddard.  St  Francois. 

Adams,  Buffalo,  Cess,  Hall,  Kearney,  Lancaster,  Phelps,  Sarpy,  Seward,  Washington,  Boyd,  Butler.  Clay,  Colfax.  Cummg, 
Douglas,  Hamilton,  Rllmore.  Nemaha,  Otoe,  Pawnee,  Platte,  Polk,  Richardson,  Saunders,  Stanton,  York,  Dawson.  Gage, 
Jefferson.  Dodge.  Franklin,  Frontier,  Gosper,  Shennan,  Chase,  Hayes,  Johnson,  Dundy,  Fumas,  Hartan,  Merrick,  Saline. 
Boone,  Burt  Howard,  Nuckolls,  Thayer,  Webster,  Greeley.  NarKe,  Custer. 

Barnes,  Burleigh,  Cass.  Dickey,  Emmons,  Grant,  Hetttnger,  Kidder,  La  Moure.  Logan,  Mcintosh,  Morton,  Ransom,  Richland. 
Sargent  Stoux,  Stutsman,  Benson,  Grand  Forks,  Griggs,  McLean,  Mercer,  Nelson,  Oliver,  Ramsey,  Sheridan,  Stark, 
Steele,  Traill,  Walsh,  Wefts.  Cavalier,  Eddy,  Burke.  Pembina.  Rolette,  Towner,  DIvkle,  Williams. 

Bon  Homme,  Brookings,  Clay,  Davison,  Hanson,  Hutchinson,  Kingsbury,  Lake,  Lincoln,  McCook,  Miner,  Minnehaha,  Moody. 
Sanbom,  Turner,  Unton,  Yankton,  Brown,  Charles  Mbt,  Codington,  Day,  Deuel,  Douglas.  Grant  Hamlin,  Marshall,  Roberts. 
Spink,  Aurora.  Campbell,  Clark,  Corson,  EdnHjnds,  Hand,  Beadle,  Jeraukj,  McPherson,  Gregory. 

Adams,  Buffato,  Calumet  Chippewa,  CUirk,  Cokjmbia.  Crawford,  Dane,  Dodge,  Dunn,  Eau  Claire,  Forxl  du  L^c,  Grant, 
Green,  Green  Lake,  towa,  Jackson,  Jefferson,  Juneau,  Kenosha,  La  Crosse.  Lafayette,  Lincoln,  Marathorv  Marquette.  Mil- 
waukee, Outagamie,  Pierce,  Portage.  Prk:e,  Racine,  Rock,  Rusk,  Sauk,  St.  Croix,  Trempealeau,  Verrxxi,  Waupaca. 
Waushara,  Winnebago,  Wood,  Rkrhiand,  Monroe,  Menominee,  Shawano. 


Mote:  For  further  updates  to  the  list  of 
designated  disaster  areas,  Institutions  may 
contact  the  Department  on  its  toll-free 
number  at  1-800-433-3243  between  9  a.m. 
and  5:30  p.m.,  Eastern  time,  Monday  through 
Friday.  Individuals  who  use  • 
telecommunications  device  for  the  deaf 
(TDD)  may  call  1-600-730-8913  between  9 
a.m.  and  5:30  p.m..  Eastern  time,  Monday 
through  Friday. 

The  Secretary  provides  the  following 
enforcement  relief  from  the  regulations 
governing  the  student  financial  aid 
programs  under  title  IV  of  the  HEA: 

I.  34  CFR  Part  668— Student  Assistance 
General  Provisions 

A.  34  CFR  668. 1 9    Financial  Aid 
Transcript 

Under  cturent  regulations,  before  a 
student  who  previously  attended 
another  eligible  institution  may  receive 
any  title  IV,  HEA  program  funds,  the 
institution  to  which  the  student  is 
transferring  must  make  an  effort  to 
obtain  the  student's  financial  aid 
transcript.  The  Secretary  is  waiving  the 
requirement  to  obtain  financial  aid 
transcripts  before  disbursing  funds  for 
individuals  covered  by  this  notice  for 
the  1993-94  award  year.  If  the  financial 
aid  transcript  is  not  available  as  a  result 
of  damage  caused  by  the  Midwest 
floods,  the  institution  may  disburse  title 
IV  funds.  Any  institution  affected  by 
this  situation  must  document  in  the 


student's  file  that  the  financial  aid 
transcript  is  unavailable  due  to  damage 
stemming  from  the  natural  disaster.  In 
addition,  the  student  will  still  be 
expected  to  provide  statements 
concerning  all  prior  financial  aid 
received  and  the  Institution  will  be 
expected  to  retain  this  information  in 
the  student's  file. 

B.  34  CFR  668.51-668.61— Subpart  E 
Selection  of  Applicants  for  Verification 

The  Secretary  is  waiving  verification 
requirements  under  34  CFR  668.51- 
668.61  during  the  1993-94  award  year 
for  those  applicants  who  are  selected  for 
verification  and  whose  records  were  lost 
or  destroyed  because  of  the  Midwest 
floods.  The  institution  must  doomient 
in  the  student's  file  that  the  records  are 
unavailable  due  to  damage  stemming 
from  the  natural  disaster.  For  these 
students.  Verification  Status  Code  "S" 
may  be  used  to  report  a  Federal  Pell 
Grant  disbursement  on  the  SAR. 

II.  34  CFR  Part  690— Federal  Pell  Grant 
Program 

34  CFR  690.83    Submission  of  Reports 

The  Secretary  modifies  the  deadline 
in  34  CFR  690.83(a)(l)(i)  that  an 
institution  submit  all  SAR  Payment 
Vouchers  for  an  award  year  by 
September  30  following  the  end  of  the 
award  year  in  which  the  grant  is  made. 
The  Secretary  will  extend  this  reporting 


date,  on  a  "case-by-case"  basis,  for 
institutions  affected  by  the  Midwest 
floods. 

m.  34  CFR  Parts  674  and  676— Federal 
Perkins  Loan  and  FSEOG  Programs 

A.  Federal  Perkins  Loan  Program  ' 

1.  34  CFR  674.31    Promissory  Note 

Under  34  CFR  674.31(b)(2),  the  terms 
of  a  student's  promissory  note  require 
that  repayment  of  a  loan  must  begin  six 
(6)  or  nine  (9)  months  after  a  borrower 
ceases  to  be  at  least  a  half-time  regular 
student  and  that  the  repayment  period 
normally  ends  10  years  later.  The 
Secretary  is  modifying  this  provision 
that  specifies  the  commencement  of  a 
borrower's  repayment  period  to  provide 
that  any  borrower  who  was  in  an  "in- 
school"  status  at  the  time  the  natural 
disaster  occiured  and  was  unable  to 
complete  course  requirements  or  enroll 
in  classes  due  to  the  flooding  will 
continue  to  be  in  an  "in-school"  status 
until  such  time  as  the  borrower 
withdraws,  or  until  the  end  of  the  1993- 
94  award  year,  whichever  is  earlier.  The 
institution  must  document  this  reason 
for  continued  "in-school"  status  in  the 
student's  file. 


2.  34  CFR  674.42 
Borrower 


Contact  With  the 


The  Secretary  will  not  require  an 
institution  to  comply  with  the 
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provisions  of  34  CFR  674.42(b)  that 
require  an  institution  to  make  contact 
with  the  borrower  during  an  initial  or 
post-deferment  grace  period  if  that  grace 
period  coincides  with  the  Midwest 
floods.  These  requirements  shall  be 
suspended  for  a  period  of  time  not  to 
exceed  the  earlier  of  either  the  date  on 
which  the  institution  is  able  to  resume 
normal  contact  with  the  borrower  at 
January  1, 1994.  An  institution  must 
document  the  reason  for  suspension  of 
these  activities  in  the  borrower's  file. 

3.  34  CFR  674.41-674.50    Subpart  C— 
Due  Dihgence 

The  Secretary  will  not  enforce  34  CFR 
part  674  subpart  C — Due  Diligence.  An 
institution  may  suspend  the  collection 
activities  for  borrowers  already  in 
default  at  the  time  of  the  natural 
disaster.  These  requirements  shall 
resiime  on  January  1, 1994.  An 
institution  must  document  the  reason 
for  suspension  of  these  activities  in  the 
borrower's  file. 

4  34  CFR  674.34-674.37    Deferment  of 
Repayment 

The  Secretary  modifies  the  provisions 
for  hardship  deferment  in  34  CFR 
674.34(i),  674.35(e).  and  674.36(e)  and 
authorizes  an  institution  to  grant  an 
administrative  hardship  deferment  to  a 
borrower  who  is  in  repayment  at  the 
time  of  the  natural  disaster  but  who  is 
unable  to  continue  to  repay  the  loan  due 
to  the  disaster.  Interest  will  accrue 
during  any  poriod  of  administrative 
hardship  deferment.  34  CFR  674.37 
requires  that  a  borrower  submit  a 
written  request  for  deferment.  Under 
this  administrative  hardship  deferment, 
a  borrower  may  request  this  deferment 
orally  and  will  not  be  required  to  submit 
a  deferment  documentation  form  to  be 
considered  eligible  for  this  deferment. 
The  administrative  hardship  deferment 
may  be  granted  for  a  period  of  time  not 
to  exceed  the  earlier  of  either  the  date 
on  which  the  institution  is  able  to 
rusume  normal  due-diligence  activities 
or  June  30, 1994.  Documentation  must 
be  maintained  according  to  the 
governing  regulations. 

B.  FSEOG  Program 

34  CFR  678.4    Allocation  and 
Reallocatioa 

For  the  1993-94  award  year.  FSEOG 
funds  returned  by  institutions  from  the 
1992-93  award  year  will  be  reallocated 
to  institutions  that  enrolled  students 
adversely  afiacted  by  the  1993  Midwest 
floods  and  submitted  appUcations  in  the 
format  required  by  the  Secretary.  If  the 
total  funds  requested  exceed  the  total 
amoxmt  of  funds  available,  the  funds 


will  then  be  reallocated  on  a  pro  rata 
basis  only  among  these  institutions  to 
provide  assistance  to  students  whose 
financial  need  has  increased  as  a  result 
of  the  floods. 

IV.  34  CFR  Put  6«2— Federal  Family 
Educatioa  Loan  (FFEL)  Program 

A.  34  CFR  682.604    Processing  the 
Borrower's  Loan  Proceeds  and 
Counseling  Borrowers 

To  assist  affected  individuals,  the 
Secretary  modifies  the  requirement  in 
34  CFR  682.604(c)(3)  (i)  and  (ii)  and 
682.604(e)(4)  that  loan  proceeds  be 
delivered  to  the  borrower  within  45 
days  of  the  institution's  receipt  of  the 
check  but  will  instead  permit  the 
institution  to  deliver  loan  proceeds  to 
the  borrower  up  to  120  days  from  the 
institution's  receipt  of  the  check. 
Doomientation  must  be  maintained 
according  to  the  governing  regulations. 
The  Department  still  expects  deUvery  of 
a  borrower's  loan  proceeds  as  soon  as 
possible. 

Also,  because  some  institutions  may 
have  to  delay  op«iing  or  have  ceased 
operation  for  an  tmdetermined  period  of 
time,  the  Secretary  authorizes  lenders 
not  to  disburse  loan  checks  to 
institutions  or  to  parent  PLUS  borrowers 
in  the  affected  areas  until  the  lenders 
receive  revised  di^ursement  schedules 
from  the  affected  institutions.  The 
Secretary  instructs  guaranty  agencies 
and  lenders  to  revise  information  on 
loan  periods,  graduation  dates,  and  so 
forth,  on  the  loan  appUcations  related  to 
these  disbursements  as  the  information 
becomes  available.  This  change  means 
that  a  borrower  need  not  reapply  for  the 
loan.  This  change  also  will  allow  a 
student  to  receive  his  or  her  loan 
proceeds  according  to  a  schedule  that 
fits  the  institution's  new  academic 
schedxile. 

B.  34  CFR  682.605    Determining  the 
Date  of  a  Student's  Withdrawal 

The  Secretary  modifies  the 
requirem«Qt  in  34  CFR  682.605(b)  to 
permit  an  institution  affected  by  the 
disaster  to  determine  that  the  student 
has  withdrawn  within  90  days  (instead 
of  45)  after  the  expiration  of  the 
academic  term  for  an  institution  that 
uses  academic  terms,  except  that  60 
days  (instead  of  30)  after  the  first  day  of 
the  next  scheduled  term  may  be  used  in 
the  case  of  a  stunmer  break,  and  50  days 
(instead  of  25)  after  the  student's  last 
date  of  attendance  may  be  used  for  an 
institution  that  measures  academic 
progress  in  clock  hours,  but  does  not 
use  a  semester,  trimester,  or  quarter 
system. 


C.  34  CFR  682.607    Payment  of  a 
Refund  to  a  Lender 

The  Secretary  modifies  the  deadlines 
by  which  an  affected  institution  shall 
pay  a  refund  that  is  due  to  a  lender. 

within  60  days  after  the  student's     

vtdthdrawal  as  determined  imder  34  CFR 
682.605(b)  (l)-(3)  or  within  30  days  in 
the  case  of  a  student  who  does  not 
letiim  to  the  institution  at  the  expiration 
of  an  approved  leave  of  absence  under 
34  CFR  682.605(c).  Instead,  the 
Secretary  will  require  the  institution  to 
pay  a  remnd  to  the  lender  within  120 
days  (instead  of  60)  after  the  student's 
withdrawal  or  within  60  days  (instead 
of  30)  alter  the  last  day  of  the  leave  of 
absence. 

D.  34  CFR  682.610    Records,  Reports, 
and  Inspection  Requirements  for 
Participating  Schools 

The  Secretary  modifies  the  deadline 
in  34  CFR  682.610(c)  that  an  institution 
complete  and  submit  required  Student 
Status  Confirmation  Reports  (SSCRs)  to 
the  Secretary  or  guaranty  agency  within 
30  days  of  the  Institution's  receipt  of  the 
report  but  will  instead  require 
completion  and  submission  of  these 
reports  within  90  days.  Reports  of 
changes  of  borrower  status  if  the 
institution  does  not  expect  to  submit  its 
next  SSCR  within  the  next  60  days  may 
also  be  submitted  within  90  days 
(instead  of  30  days). 

Waiver  of  Rulemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act.  20  U.S.C.  1232(b)(2)(A), 
and  the  Administrative  Procedure  Act  (5 
U.S.C.  553),  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportimity  to  comment  on  proposed 
regulations.  However,  the  severe  impact 
of  the  ongoing  flooding  in  the  Midwest 
has  caused  a  national  emergency  that 
has  been  recognized  by  the  Congress. 
The  Secretary,  recognizing  the  severe 
devastation  of  the  Midwest  flood 
victims,  finds  that  soliciting  furthw 
pubUc  comment  with  respect  to  this 
notice  of  relief  fiY)m  regulatory 
requirements  is  impracticable  and 
contrary  to  the  public  interest  under  5 
U.S.C.  553(b)(B). 

Executive  Order  12291 

This  notice  has  been  reviewed  in 
accordance  with  Executive  Order  12291. 
It  is  not  classified  as  major  because  it 
does  not  meet  the  criteria  for  major 
regulations  established  in  that  order. 

Regulatory  Fleribility  Act  Certification 

The  Secretary  certifies  that  this  notice 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 


-■i. 


entities.  The  small  entities  effected  by 
this  notice  are  small  institutions  of 
postsecondaiy  education.  This  notice 
provides  temporary  regulatory  relief  and 
will  not  increase  institutions'  workload 
or  costs  associated  with  administering 
the  title  IV,  HEA  programs.  It  will 
therefore  not  have  a  significant 
economic  impact  on  the  entities 
affiscted. 


Assessment  of  Educational  Impact 

The  Secretary  has  determined  that 
this  document  does  not  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.032  Federal  Family  Education 


Loan  Program;  84.038  Federal  Perkins  Loan 
Program;  84.007  Federal  Supplemental 
Educational  Opportunity  Grant  Program; 
84.033  Federal  Work-Study  Program;  84.063 
Federal  Pell  Grant  Program) 

Dated:  September  29, 1993. 
Richud  W.  Riley. 
Secretary  of  Education . 
IFR  Doc.  93-24454  Filed  10-5-93;  8:45  am) 
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The  President 


Presidential  Documents 


Executive  Order  12871  of  October  1,  1993 
Labor-Management  Partnerships 

The  involvement  of  Federal  Government  employees  and  their  union  rep- 
resentatives is  essential  to  achieving  the  National  Performance  Review's 
Government  reform  objectives.  Only  by  changing  the  nature  of  Federal  labor- 
management  relations  so  that  managers,  employees,  and  employees'  elected 
union  representatives  serve  as  partners  will  it  be  possible  to  design  and 
implement  comprehensive  changes  necessary  to  reform  Government.  Labor- 
management  partnerships  will  champion  change  in  Federal  Government  agen- 
cies to  transform  them  into  organizations  capable  of  delivering  the  highest 
quality  services  to  the  American  people. 

By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States,  including  section  301  of  title  3.  United  States 
Code,  and  in  order  to  establish  a  new  form  of  labor-management  relations 
throughout  the  executive  branch  to  promote  the  principles  and  recommenda- 
tions adopted  as  a  result  of  the  National  Performance  Review,  it  is  hereby 
ordered:  ^ 

Section  1.  Tiik  .National  Ru<t.\kr.siup  Coincil.  (a)  Establishment  and  Mem- 
bership. There  is  established  the  National  Partnership  Council  ("Council"). 
The  Council  shall  comprise  the  followring  members  appointed  by  the  Presi- 
dent: 

(1)  Director  of  the  Office  of  Personnel  Management  ("OPM"); 

(2)  Deputy  Secretary  of  Labor: 

(3)  Deputy  Director  for  Management,  Office  of  Management  and  Budget: 

(4)  Chair.  Federal  Labor  Relations  Authority: 

(5)  Federal  Mediation  and  Conciliation  Director: 

(6)  President,  American  Federation  of  Government  Employees.  AFL- 


CIO: 


and 


(7)  President,  National  Federation  of  Federal  Employees: 

(8)  President,  National  Treasury  Employees  Union: 

(9)  Secretary-Treasurer  of  the  Public  Employees  Department,  AFL-CIO: 


(10)  A  deputy  Secretary  or  other  officer  with  department-  or  agency- 
wide  authority  fix)m  two  executive  departments  or  agencies  (hereafter  collec- 
tively "agency"),  not  otherwise  represented  on  the  Council. 

Members  shall  have  2-year  terms  on  the  Council,  which  may  be  extended 
by  the  President. 

(b)  Responsibilities  and  FuncUons.  The  Council  shall  advise  the  President 
on  matters  involving  labor-management  relations  in  the  executive  branch. 
Its  activities  shall  include: 

(1)  supporting  the  creation  of  labor-management  partnerships  and  pro- 
moting partnership  efforts  in  the  executive  branch,  to  the  extent  permitted 
by  law: 
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(2)  proposing  to  the  President  by  January  1994  statutory  changes  nec- 
essary to  achieve  the  objectives  of  this  order,  including  legislation  consistent 
with  the  National  Performance  Review's  recommendations  for  the  creation 
of  a  flexible  and  responsive  hiring  system  and  the  reform  of  the  General 
Schedule  classification  system; 

(3)  collecting  and  disseminating  information  about,  and  providing  guid- 
ance on,  partnership  efforts  in  the  executive  branch,  including  results 
achieved,  to  the  extent  permitted  by  law; 

(4)  utilizing  the  expertise  of  individuals  both  within  and  outside  the 
Federal  Government  to  foster  partnership  arrangements;  and 

(5)  working  with  the  President's  Management  Council  toward  reform 
consistent  with  the  National  Performance  Review's  recommendations 
throughout  the  executive  branch. 

(c)  Administration.  (1)  The  President  shall  designate  a  member  of  the 
Council  who  is  a  full-time  Federal  employee  to  serve  as  Chairperson.  The 
responsibilities  of  the  Chairperson  shall  include  scheduling  meetings  of 
the  Council. 

(2)  Council  shall  seek  input  from  nonmember  Federal  agencies,  particu- 
larly smaller  agencies.  It  also  may,  from  time  to  time,  invite  experts  from 
the  private  and  public  sectors  to  submit  information.  The  Council  shall 
also  seek  input  from  companies,  nonprofit  organizations.  State  and  local 
governments.  Federal  Government  employees,  and  customers  of  Federal  Gov- 
ernment services,  as  needed. 

(3)  To  the  extent  permitted  by  law  and  subject  to  the  availability  of 
appropriations,  OPM  shall  provide  such  facilities,  support,  and  administrative 
services  to  the  Council  as  the  Director  of  OPM  deems  appropriate. 

(4)  Members  of  the  Council  shall  serve  without  compensation  for  their 
work  on  the  Council,  but  shall  be  allowed  travel  expenses,  including  per 
diem  in  lieu  of  subsistence,  as  authorized  by  law,  for  persons  serving  intermit- 
tently in  Government  service. 

(5)  All  agencies  shall,  to  the  extent  permitted  by  law,  provide  to  the 
Council  such  assistance,  information,  and  advice  as  the  Council  may  request. 

(d)  General.  (1)  I  have  determined  that  the  Council  shall  be  established 
in  compliance  with  the  Federal  Advisory  Committee  Act,  as  amended  |5 
U.S.C.  App.  2). 

(2)  Notwithstanding  any  other  executive  order,  the  functions  of  the 
President  under  the  Federal  Advisory  Committee  Act,  as  amended,  except 
that  of  reporting  to  the  Congress,  that  are  applicable  to  the  Council,  shall 
be  performed  by  the  Director  of  OPM,  in  accordance  with  guidelines  and 
procedures  issued  by  the  Administrator  of  General  Services. 

(3)  The  Council  shall  exist  for  a  period  of  2  years  from  the  date  of 
this  order,  unless  extended. 

(4)  Members  of  the  Council  who  are  not  othenvise  officers  or  employees 
of  the  Federal  Government  shall  serve  in  a  representative  capacity  and 
shall  not  be  considered  special  Government  employees  for  any  purpose. 
Sec.  2.  Implementation  ok  Iju\bok-M.vn.\(;ement  PARTNER.simns  THRoroiiorr 
THE  ExEcTTn-K  liRANiH.  The  head  of  each  agency  subject  to  the  provisions 
of  chapter  71  of  title  5,  United  States  Code  shall: 

(a)  create  labor-management  partnerships  by  forming  labor-management 
committees  or  councils  at  appropriate  levels,  or  adapting  existing  councils 
or  committees  if  such  groups  exist,  to  help  reform' Government; 

(b)  involve  employees  and  their  union  representatives  as  full  partners 
with  management  representatives  to  identify  problems  and  craft  solutions 
to  better  serve  the  agency's  customers  and  mission; 

(c)  provide  systematic  training  of  appropriate  agency  employees  (including 
line  managers,  first  lind  supervisors,  and  union  representatives  who  are 

r 
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Federal  employees)  in  consensual  methods  of  dispute  resolution,  such  as 
alternative  dispute  resolution  techniques  and  interest-based  bargaininc  ap- 
proaches; 

(d)  negotiate  over  the  subjects  set  forth  in  5  U.S.C.  7106(b)(1),  and  instruct 
subordinate  officials  to  do  the  same;  and 

(e)  evaluate  progress  and  improvements  in  organizational  performance 
resulting  from  the  labor-management  partnerships. 

Sec.  3.  No  ADMiMsTRATn-E  OR  JuDicuL  Remew.  This  order  is  intended  only 
to  improve  the  internal  management  of  the  executive  branch  and  is  not 
intended  to.  and  does  not,  create  any  right  to  administrative  or  judicial 
review,  or  any  other  right,  substantive  or  procedural,  enforceable  by  a  party 
against  the  United  States,  its  agencies  or  instrumentalities,  its  officers  or 
employees,  or  any  other  person. 


0O"lAJ^^iuaA<PtUjudk^A/^ 


|FR  Doc.  9^-24751 
Filed  10-»-93:  5:0C  pmj 
Billing  code  319S-01-M 


THE  WHITE  HOUSE, 
Ortofeer  1.  1993. 
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Proclamation  6602  of  October  4,  1993 
Child  Health  Day,  1993 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Our  children  are  our  future.  Therefpre.  making  sure  that  our  children  are 
healthy  must  be  a  national  concern.  For  65  years.  Presidents  of  the  United 
States  have  proclaimed  one  day  every  year  as  "Child  Health  Day."  a  time 
to  focus  on  the  health  and  well-being  of  our  Nation's  children.  Over  the 
years,  we  have  recognized  again  and  again  that  it  is  better  to  try  to  guarantee 
the  health  of  our  children  than  to  attempt  to  restore  their  health  once 
It  has  been  jeopardized.  A  healthy  childhood  charts  a  path  for  a  healthy 
adult  life.  Prevention  is.  therefore,  primary.  Through  preventive  measures, 
we  help  children  avoid  the  pain  and  suffering  of  disease  and  disability 
we  stop  unnecessary  spending;  and  we  decrease  the  number  of  childhood 
deaths. 

We  possess  the  ability  to  prevent  many  childhood  diseases  and  injuries, 
and  we  must  use  this  ability.  Every  child  needs  access  to  primary  health 
care.  The  necessary  immunizations  against  nine  different  contagious  diseases 
must  be  given  to  children  at  the  recommended  ages.  Injuries,  the  greatest 
threat  to  our  children's  well-being,  can  be  reduced  by  introducing  into 
our  daily  routines  various  safety  measures.  For  example,  the  use  of  car 
seats,  seat  belts,  and  bicycle  helmets  helps  to  guard  against  hazards  to 
which  children  are  especially  vulnerable.  There  are  dangers  in  the  home, 
as  well,  such  as  careless  storage  of  poisons  and  unlocked  staircase  gates 
Paying  attention  to  our  children  and  to  potential  risks  to  their  safety  can 
help  to  safeguard  them  in  our  homes. 

We  can  prevent  our  children  from  making  unhealthy  choices,  both  by  the 
rules  we  set  for  them  and  by  the  rules  we  follow  ourselves.  Many  of 
the  behaviors  that  will  affect  their  health— choices  about  what  to  eat:  the 
dangers  of  smoking,  drinking,  using  illegal  drugs,  or  irresponsible  sexual 
behavior:  how  to  handle  their  feelings  and  the  pressure  of  their  peers- 
will  be  learned  from  the  models  they  see  around  them.  We  have  an  oppor- 
tunity, as  well  as  a  responsibility,  to  shape  the  future  for  our  children. 
In  our  personal  lives,  that  responsibility  extends  to  those  whose  lives  we 
touch  in  our  families  and  in  our  communities. 

The  Congress,  by  joint  resolution  approved  May  18.  1928.  as  amended 
(36  U.S.C.  143).  has  called  for  the  designation  of  the  first  Monday  in  October 
as  "Child  Health  Day"  and  has  requested  the  President  to  issue  a  proclama- 
tion in  observance  of  this  day. 

NOW,  THEREFORE.  I.  WILLIAM  J.  CUNTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  Monday,  October  4.  1993.  as  Child  Health 
Day.  On  that  day  and  every  day  throughout  the  year.  I  ui^e  all  Americans 
to  renew  their  commitment  to  protecting  and  developing  our  most  valuable 
asset — our  children. 


52206     Federal  Register  /  Vol.  58.  No.  192  /  Wednesday,  October  6,  1993  /  Presidential  Documents 

IN  WmSfESS  WHEREOF,  I  have  hereunto  seit  my  hand  this  fourth  day 
of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 
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in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1.  1992 
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The  President 
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Presidential  Documents 


Presidential  Determination  No.  93-43  of  September  30,  1993 

Presidential  Waiver  on  Furnishing  Assistance  to  the  United 
Nations  To  Support  the  Reestablishment  of  Police  Forces  in 
Somalia 


Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  Defense 

Pursuant  to  the  Authority  vested  in  me  by  sections  552(c)(2)  and  614(a)(1) 
of  the  Foreign  Assistance  Act  of  1961,  as  amended,  22  U.S.C.  2348a(c)(2) 
and  2364(a)(1)  (the  "Act"),  I  hereby  determine  that: 

(1)  as  a  result  of  an  unforeseen  emergency,  the  provision  of  assistance 
under  Chapter  6  of  Part  II  of  the  Act  in  amounts  in  excess  of  funds  otherwise 
available  for  such  assistance  is  important  to  the  national  interests  of  the 
United  States; 

(2)  such  unforeseen  emergency  requires  the  immediate  provision  of  assist- 
ance under  Chapter  6  of  Part  II  of  the  Act;  and 

(3)  it  is  important  to  the  security  interests  of  the  United  States  to  provide 
commodities  and  services  from  the  inventory  and  resources  of  the  Department 
of  Defense,  of  an  aggregate  value  not  to  exceed  $25  million,  and  to  furnish 
up  to  $2  million  in  Economic  Support  Funds  (ESF),  to  the  United  Nations 
for  purposes  of  providing  assistance  towards  the  reestablishment  of  police, 
prisons,  or  other  law  enforcement  forces  of  Somalia,  without  regard  to  section 
518  of  the  Foreign  Operations,  Export  Financing,  and  Related  Programs 
Appropriations  Act,  1993  (Public  Law  102-391),  and  sections  620(q)  and 
660  of  the  Foreign  Assistance  Act  of  1961,  as  amended  (22  U.S.C.  2151 
et  seq.),  or  any  other  provision  of  law  within  the  scope  of  section  614. 

Therefore,  I  hereby  direct  the  drawdown  of  commodities  and  services  from 
the  inventory  and  resources  of  the  Department  of  Defense  of  an  aggregiate 
value  not  to  exceed  $25  million,  for  the  United  Nations  in  support  of 
peacekeeping  operations  related  to  the  reestablishment  of  police  forces  in 
Somalia,  and  the  furnishing  of  up  to  $2  million  in  ESF  to  the  United 
Nations  for  these  purposes. 

The  Secretary  of  State  is  authorized  and  directed  to  report  this  determination 
to  the  Congress  and  to  arrange  for  its  publication  in  the  Federal  Register. 


IXjlAJsAJuoA  ^5\w*^Q;k/s 


THE  WHITE  HOUSE. 
Washington,  September  30,  1993. 


Editorial  note:  For  the  statement  by  the  Press  Secretary  on  Somalia,  see  issue  39,  page  1885 
of  the  Weekly  Compilation  of  Presidential  Documents. 
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Presidential  Documents 


Presidential  Determination  No.  93-44  of  September  30.  1993 
Loan  Guarantees  to  Israel  Program 

Memorandum  for  the  Secretary  of  State 

As  required  by  section  226(d)  of  the  Foreign  Assistance  Act  of  1961.  as 
amended  ("the  Act"),  I  have  determined  that  $437  million  in  loan  guarantee 
authority  must  be  deducted  from  the  amounts  authorized  for  fiscal  year 
1994  in  section  226(b)  of  the  Act. 

You  are  authorized  and  directed  to -transmit  this  determination  to  the  Con- 
gress and  to  arrange  for  its  publication  in  the  Federal  Register. 


OsJOUwC^uoA  <rtUwdt^;^ 


THE  WHITE  HOUSE, 
Washington.  September  30.  1993. 
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Presidential  Documents 


Presidential  Determination  No.  93-45  of  September  30,  1993 
POW/MIA  Military  Drawdown  for  Laos 

Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  Defense 

Pursuant  to  the  authority  vested  in  me  by  section  575A  of  the  Foreign 
Operations  Export  Financing,  and  Related  Programs  Appropriations  Act, 
1993  (Public  Uw  102-391)  (the  "Act").  I  hereby  determine  that  it  is  necessary 
to  draw  down  defense  articles  from  the  stocks  of  the  Department  of  Defense, 
defense  services,  and  military  education  and  training  for  Laos  for  the  pur- 
poses set  forth  in  the  Act,  namely:  to  support  efforts  to  locate  and  repatriate 
members  of  the  United  States  Armed  Forces  and  civilians  employed  directly 
or  indirectly  by  the  United  States  Government  who  remain  unaccounted 
for  from  the  Vietnam  War;  to  ensure  the  safety  of  United  States  Government 
.  personnel  engaged  in  such  cooperative  efforts;  and,  to  support  United  States 
Department  of  Defense-sponsored  humanitarian  projects  associated  with 
POW/MIA  efforts. 

Therefore,  I  hereby  authorize  and  direct  the  drawdown  of  up  to  $11.8 
million  of  such  defense  articles  from  the  stocks  of  the  Department  of  Defense, 
defense  services,  and  military  education  and  training  for  Laos,  for  the  pur- 
poses and  under  the  authorities  of  section  575A  of  the  Act. 

The  Secretary  of  State  is  authorized  and  directed  to  report  this  determination 
to  the  Congress,  and  to  arrange  for  its  publication  in  the  Federal  Register. 


\ysykyX»<AAiK^ShSj^fdg-<ij^ 
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THE  WHITE  HOUSE, 
Washington,  September  30,  1993. 
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Presidential  Documents 


Prendential  Detennination  No.  94-1  (rf*  October  1,  1993 

Detennination  of  FY  1994  Refugee  Admissions  Numbers  and 
Authorizations  of  In-Country  Refugee  Status  Pursuant  to  Sec- 
tion 207  and  101(a)(42),  Respectively,  of  the  Immigration  and 
Nationality  Act,  and  Determination  Pursuant  to  Section 
2(b)(2)  of  the  Migration  and  Refugee  Assistance  Act,  as 
Amended 


Memorandum  for  the  Secretary  of  State 

In  accordance  with  Section  207  of  the  Immigration  and  Nationality  Act 
("the  Act")  (8  U.S.C.  1157),  and  after  appropriate  consultation  with  the 
Congress,  I  hereby  make  the  following  determinations  and  authorize  the 
following  actions: 

The  admission  of  up  to  121,000  refugees  to  the  United  States  during 
FY  1994  is  justified  by  himaanitarian  concerns  or  is  otherwise  in  the  national 
interest;  provided,  however,  that  this  number  shall  be  understood  as  includ- 
ing persons  admitted  to  the  United  States  during  FY  1994  with  Federal 
refugee 'resettlement  assistance  under  the  Amerasian  immigrant  admissions 
program,  as  provided  below. 

The  120,000  funded  admissions  shall  be  allocated  among  refugees  of  special 
humanitarian  concern  to  the  United  States  as  described  in  the  documentation 
presented  to  the  Congress  during  the  consultations  that  preceded  this  deter- 
mination and  in  accordance  with  the  following  regional  allocations;  provided, 
however,  that  the  nimiber  allocated  to  the  East  Asia  region  shall  include 
persons  admitted  to  the  United  States  during  FY  1994  with  Federal  refugee 
resettlement  assistance  under  Section  584  of  the  Foreign  Operations,  Export 
Financing,  and  Related  Programs  Appropriations  Act  of  1988,  as  contained 
in  Section  101(e)  of  Public  Law  100-202  (Amerasian  immigrants  and  their 
family  members);  provided  further  that  the  number  allocated  to  the  former 
Soviet  Union  shall  include  persons  admitted  who  were  nationals  of  the 
former  Soviet  Union,  or  in  the  case  of  persons  having  no  nationality,  who 
were  habitual  residents  of  the  former  Soviet  Union,  prior  to  September 
2, 1991: 

Africa  ^ 7,000 

East  Asia  45,000 

Former  Soviet  Union/Eastern  Europe 55,000 

Near  East/South  Asia 6,000 

Latin  America/Caribbean 4,000 

Unallocated  (funded)  3,000 

The  3,000  unallocated  federally  funded  numbers  shall  be  allocated  as  needed. 
Unused  admissions  numbers  allocated  to  a  particular  region  within  the 
120,000  federally  funded  ceiling  may  be  transferred  to  one  or  more  other 
regions  if  there  is  an  overriding  need  for  greater  numbers  for  the  region 
or  regions  to  which  the  nimibers  are  being  transferred.  You  are  hereby 
authorized  and  directed  to  consult  with  the  judiciary  committees  of  the 
Congress  prior  to  any  such  use  of  the  unallocated  numbers  or  reallocation 
of  numbers  from  one  region  to  another. 

Pursuant  to  Section  2(b)(2)  of  the  Migration  and  Refugee  Assistance  Act 
of  1962,  as  amended,  22  U.S.C.  2601(b)(2),  I  hereby  determine  that  assistance 
to  or  on  behalf  of  persons  applying  for  admission  to  the  United  States 
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as  part  of  the  overseas  refugee  admissions  program  will  contribute  to  the 
foreign  policy  interests  of  the  United  States  and  designate  such  persons 
for  this  purpose. 

The  1.000  privately  funded  admissions  are  not  designated  for  any  country 
or  region  and  may  be  used  for  refugees  of  special  humanitarian  concern 
to  the  United  States  from  any  region  provided  that  private  resources  are 
available  to  fund  the  reasonable  cost  of  their  admission  and  resettlement. 

An  additional  10,000  refugee  admissions  numbers  shall  be  made  available 
during  FY  1994  for  the  adjustment  to  permanent  resident  status  under  Section 
209(b)  of  the  Act  (8  U.S.C.  1159(b)}  of  aliens  who  have  been  granted  asylum 
in  the  United  States  under  Section  208  of  the  Act  (8  U.S.C.  1158).  as' 
this  is  justified  by  himianitarian  concerns  or  is  otherwise  in  the  national 
interest.  An  estimated  7,000  aliens  were  granted  asylum  during  FY  1993 
under  Section  208  of  the  Act. 

In  accordance  with  Section  101(a){42)  of  the  Act  (8  U.S.C.  1101(a)(42)) 
and  after  appropriate  consultation  with  the  Congress.  I  also  specify  that, 
for  FY  1994,  the  following  persons  may,  if  otherwise  qualified,  be  considered 
refugees  for  the  purpose  of  admission  to  the  United  States  within  their 
countries  of  nationality  or  habitual  residence: 

a.  Persons  in  Vietnam. 

b.  Persons  in  Cuba. 

c.  Persons  in  Haiti. 

d.  Persons  in  the  former  Soviet  Union. 

You  are  authorized  and  directed  to  report  this  Determination  to  the  Congress 
immediately  and  to  publish  it  in  the  Federal  Register. 


0OlAJAiuiVi<rtVMA*^Gx/^ 


cc:  The  Attorney  General 

The  Secretary  of  Health  and  Human  Services 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Martteting  Service 

7  CFR  Part  1205 
[CH-e3-002] 
RIN  0581-AA63 

Amendment  to  the  Cotton  Board  Rules 
and  Regulations 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  The  Agricultural  MarkeUng 
Service  is  amending  the  Cotton  Board 
Rules  and  Regulations  by  lowering  the 
value  assigned  to  imported  cotton  for 
the  purpose  of  calculating  supplemental 
assessments  collected  for  use  by  the 
Cotton  Research  and  Promotion 
Program.  The  amended  value  reflects 
the  1992  calendar  year  average  of 
monthly  average  prices  received  by  U.S. 
farmers  for  Upland  cotton. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
November  8. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Shackelford,  (202)  720-2259. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  the  Cotton  Board  Rules 
and  Regulations  has  been  reviewed  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  determined  to  be  a  "on- 
major"  rule  under  Executive  Order 
12291  since  it  does  not  meet  the  criteria 
for  a  major  regulator}'  action  contained 
in  that  Order. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
I»tx»edings  must  be  exhausted  before 


parties  may  file  suit  in  court.  Under 
section  12  of  the  Act,  any  person  subject 
to  an  order  may  file  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  plan,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  law  and  request 
8  modification  of  the  order  or  to  be 
exempted  therefrom.  Such  person  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  District  Court 
of  the  United  States  in  any  district  in 
which  the  person  is  an  inhabitant,  or 
has  his  principal  place  of  business,  has 
jurisdiction  to  review  the  Secretary's 
ruUng,  provided  a  complaint  is  filed 
within  20  days  from  the  date  of  the 
entry  or  the  ruling. 

There  are  an  estimated  10,000 
importers  who  are  presently  subject  to 
rules  and  regulations  issued  pursuant  to 
the  Cotton  Research  and  Promotion 
Order.  This  rule  will  affect  importers  of 
cotton  and  cotton-containing  products. 
The  majority  of  these  importers  are 
small  businesses  under  the  criteria 
established  by  the  Small  Business 
Administration.  This  rule  will  lower  the 
assessments  paid  by  the  importers 
under  the  Cotton  Research  and 
Promotion  Order.  The  AMS 
Administrator  has  determined  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.). 

hi  compliance  with  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  (PRA)  (44  U.S.C.  3501  et  seq.)  the 
information  collection  and 
recordkeeping  requirements  contained 
in  this  subpart  have  been  previously 
approved  by  OMB  and  assigned  control 
number  0581-0093. 

The  Cotton  Research  and  Promotion 
Act  Amendments  of  1990  enacted  by 
Congress  under  Subtitle  G  of  Title  XJX 
of  the  Food,  Agriculture,  Conservation 
and  Trade  Act  of  1990  on  November  28, 
1990,  contained  two  provisions  that 
authorized  changes  in  the  funding 
procediu«s  for  the  Cotton  Research  and 
Promotion  Program.  These  provisions 
are:  (1)  The  assessment  of  imported 
cotton  and  cotton  products;  and  (2) 
termination  of  the  right  of  producers  to 
demand  a  refund  of  assessments. 


An  amended  Cotton  Research  and 
Promotion  Order  was  approved  by 
producers  and  importers  voting  in  a 
referendimi  held  July  17-26, 1991. 
Proposed  rules  implementing  the 
amended  Order  were  published  in  the 
Federal  Register  on  December  17, 1991, 
(56  FR  65450).  The  final  implementing 
rules  were  published  on  July  1  and  2. 
1992  (57  FR  29181)  and  (57  FR  29431), 
respectively. 

This  rule  reduces  the  value  assigned 
to  imported  cotton  in  the  Cotton  Board 
Rules  and  Regulations  7  CFR  1205.510 
(b)(2).  This  value  is  used  to  calculate 
supplemental  assessments  on  imported 
cotton  and  the  cotton  content  of 
imported  products. 

Supplemental  assessments  are  the 
second  part  of  a  two  part  assessment. 
The  first  part  of  the  assessment  is  levied 
on  the  weight  of  cotton  produced  or 
imported  at  a  rate  of  $1  per  bale  of 
cotton  which  is  equivalent  to  500 
pounds  or  $1  per  226.8  kilograms. 

Supplemental  assessments  are  levied 
at  a  rate  of  five  tenths  of  one  percent  of 
the  value  of  domestically  pnxiuced 
cotton,  imported  cotton,  and  the  cotton 
content  of  imported  products.  The 
agency  adopted  the  use  of  the  average 
price  received  by  U.S.  farmers  for 
Upland  cotton  as  a  benchmark  for  the 
value  of  domestically  produced  cotton. 
The  source  for  this  statistic  is 
"Agricultural  Prices",  a  publication  of 
the  National  Agricultural  Statistics 
Service  of  the  Department  of 
Agriculture.  Use  of  the  average  price 
figure  in  the  calculation  of 
supplemental  assessments  on  imported 
cotton  and  the  cotton  content  of 
imported  products  yields  an  assessment 
that  approximates  assessments  paid  on 
domesticaUy  produced  cotton. 

The  current  value  of  imported  cotton 
as  published  in  the  Federal  Register  (57 
FR  29431)  for  the  purpose  of  calculating 
supplemental  assessments  on  imported 
cotton  is  $1,384  per  kilogram.  Using  the 
Average  Price  Received  by  U.S.  farmers 
for  Upland  cotton  for  the  calendar  year 
1992,  which  is  $0,526  per  pound,  the 
new  value  of  imported  cotton  would  be 
$1,160  per  kilogram. 

An  example  of  the  assessment 
formula  and  how  the  various  figiu'es  are 
obtained  is  as  follows: 

One  bale  is  equal  to  500  pounds. 
One  kilogram  equals  2.2046  pounds. 
One  pound  equals  0.433597  kilograms. 
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One  dollar  per  bale  assessment 
converted  to  kilograms 
A  500  pound  bale       >= 


SI  per  bale  assess- 
ment 


226.8  kg. 

(500K.453S97) 
S  0.002000  per 

pound  (1+500) 
0.004409  per  kg. 

(1^226.8) 


Supplemental  assessment  of  5/10  of  one 
percent  of  the  value  of  the  cotton 
converted  to  kilograms 

■     $  0.S26  per  pound 


Average  price  re- 
ceived or  aver- 
age value 


5/10  of  one  per- 
cent of  the  aver- 
age price  In  kg. 


1.160  per  kg. 

(0.526x2.2046) 
0.005798  per  kg. 

(1.1596X.005) 


Total  assessment  per  kilogram 

SI  per  bale  equiv-       *     S  0.004409  per  kg. 

alent  assessment 
Supplemental  as-         ♦      0.005798  per  kg. 

sessment 


Total  assessment         >     S  0.010207 
per  kg. 

Since  the  value  of  cotton  is  the  basis 
of  the  supplemental  assessment 
calculation  and  the  figures  shown  in  the 
right  hand  column  of  the  Import 
Assessment  Table  1205.510  (b)(3)  are  a 
result  of  such  a  calculation,  these 
figures  were  revised.  These  figures 
indicate  the  total  assessment  per 
kilogram  due  for  each  Harmonized 
Tariff  Schedule  (HTS)  number  subject  to 
assessment 

The  U.S.  Customs  Service  informed 
the  agency  prior  to  the  publishing  of  the 

firoposed  rule  that  several  numbers 
isted  in  the  Import  Assessment  Table 
are  no  longer  used  because  of  recent 
statistical  changes  made  to  the  HTS 
numbers.  The  agency  consulted  with 
Customs  again  prior  to  publishing  this 
final  rule  and  again  was  informed  that 
changes  had  been  made  to  two  more  of 
the  HTS  numbers  subject  to  assessment 
This  rule  incorporates  these  changes 
into  the  assessment  table.  Other  changes 
to  the  table  are  made  due  to  the 
reclassification  of  textile  and  apparel 
products  and  are  identified  widi 
asterisks. 

Three  comments  were  received 
regarding  the  proposed  rule  published 
in  the  Federal  Register  (58  PR  32066) 
June  8, 1993.  All  three  expressed 
general  support  for  the  proposal.  Two  of 
the  comments  described  how 
renumbering  causes  a  disruption  in 
assessment  collection  on  HTS 
classifications  that  were  intended  to  be 
assessed  but  due  to  renumbering  were 
not  assessed. 

During  the  first  10  months  of 
collecting  assessments  on  imported 
cotton  several  HTS  numbers  «vere 


changed  by  Customs  at  various  times. 
Customs  collections  reports  for  cotton 
research  and  promotion  assessments 
show  that  for  12  selected  HTS 
classification  numbers  subject  to 
assessments  in  August  1992  and 
subsequently  renvunbered  by  May  1993 
assessment  collections  had  dropped 
approximately  $35,000  a  month.  Such 
reniunbering  may  occur  because  of 
subdivision  of  HTS  provisions  at  the 
statistical  level  or  firom  the 
reclassification  of  the  articles  under  a 
different  tariff  heading  or  subheading 
necessitated  by  various  actions  such  as 
Customs  classificaticm  rulings, 
legislation,  and  Presidential 
proclamations.  However,  articles 
covered  by  the  superseded  HTS 
provisions  are  readily  identifiable  in  the 
renumbered  tariff  provisions.  Whenever 
such  changes  occur  in  the  future,  AMS 
will  pubUsh  them  in  the  regulations  as 
soon  as  possible  in  order  to  avoid 
disruption  in  assessment  collecticm. 

One  comment  suggested  the  addition 
and  deletion  of  certain  HTS  numbers  in 
the  import  assessment  table.  Two 
numbers  have  been  added  to  the  table 
based  on  this  comment  and  are 
identified  in  the  table  by  a  superscript 
(A).  The  conunent  provided  a  list  of  127 
HTS  numbers  firom  the  assessment  table 
for  deletion.  These  numbers  were 
deleted  from  the  list  and  did  not  appear 
in  the  proposed  rule  import  assessment 
table.  A  list  of  these  deleted  nimibers  is 
available  upon  request. 

The  conversion  factors  listed  in  the 
center  column  of  the  table  represent  the 
raw  cotton  equivalent  that  the  agency 
has  assigned  to  each  HTS  number.  The 
agency  changed  these  numbers  where 
necessary  to  account  for  changes  in  the 
cotton  content  of  products  due  to 
reclassification  of^ products  and  where 
additional  information  has  been 
obtained  regarding  the  cotton  content  of 
HTS  classifications. 

Several  nonsubstantive  changes  have 
been  made  in  these  regulations  for  the 
purpose  of  clarity. 

List  of  Subiects  in  7  CFR  Part  1209 

Advertising.  Agricultural  reseaidi, 
Cotton,  Marketing  agreements. 
Reporting  and  recoidkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  1205  is  amended 
as  followr 

PART  120S-COTTON  RESEARCH 
AND  PROMOTION 

1.  The  authority  citation  for  part  1205 
continues  to  read  as  follows: 

Aodiority:  7  U.S.C  2101-2118, 


2.  Section  1205.510(b)  (2)  and  (3)  are 
revised  to  read  as  follows: 

f  1205.510    Levy  of  assessments. 

(b)*  •  • 

(2)  The  12  month  average  of  monthly 
average  prices  received  by  U.S.  formers 
will  be  calculated  annually.  Sudi 
average  will  be  used  as  the  value  of 
imported  cotton  for  the  purpose  of 
levying  the  supplemental  assessment  on 
imported  cotton  and  will  be  expressed 
in  kilograms.  The  value  of  imported 
cotton  for  the  purpose  of  levying  this 
supplemental  assessment  is  $1,160  per 
kilogram. 

(3)  The  following  table  contains  the 
Harmonized  Tariff  Schedule  (HTS) 
classification  numbers  and 
corresponding  conversion  factors  and 
assessments.  The  left  column  of  the 
table  indicates  the  HTS  classifications  of 
imported  cotton  and  cotton-containing 
products  subject  to  assessment  The 
center  column  indicates  the  conversion 
factor  for  determining  the  raw  fiber 
content  for  each  kilogram  of  the  HTS. 
HTS  numbers  for  raw  cotton  have  no 
conversion  factors  in  the  table.  The  right 
column  indicates  the  total  assessment 
per  kilogram  of  the  article  assessed.  /Vny 
line  item  entry  of  cotton  appearing  on 
Customs  entry  dociunentation  in  which 
the  value  of  the  cotton  contained  therein 
is  less  than  $220.99  will  not  be  subject 
to  assessments  as  described  in  this 
section. 

Import  Assessmemt  Table 

[Raw  Cotton  Ft>er] 


HTS  classifica- 
tion 

Conversion 
factor 

Cents/kg. 

5201001000  

0.0000 

1.0207 

5201002000  .„.. 

0.0000 

1.0207 

5201002010  

0.0000 

1.0207 

5201002020  

0.0000 

1.0207 

5201002050  .„.. 

0.0000 

1.0207 

5204110000  .„_ 

1.1111 

1.1341 

5204200000  „_ 

1.1111 

1.1341 

5205111000  ..... 

1.1111 

1.1341 

5205112000  .„.. 

1.1111 

1.1341 

5205121000  ..... 

1.1111 

1.1341 

5205122000  .„.. 

1.1111 

1.1341 

5205131000  - 

1.1111 

1.1341 

5206132000  .... 

1.1111 

1.1341 

5205141000  _... 

1.1111 

1.1341 

6205210000  

1.1111 

1.1341 

5205220000  „.. 

1.1111 

1.1341 

5205230000  - 

1.1111 

1.1341 

5205240000  ..... 

1.1111 

1.1341 

5205250000  .™. 

1.1111 

1.1341 

5205310000  „... 

1.1111 

1.1341 

5205320000  . 

1.1111 

1.1341 

6205330000  _ 

1.1111 

1.1341 

5205340000  _ 

1.1111 

1.1341 

5205410000  ..... 

1.1111 

1.1341 

5205420000  -^ 

1.1111 

1.1341 

6205440000  „> 

1.1111 

1.1341 

6206450000  .... 

1.1111 

1.1341 
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Import  AssESSMEhrr  Table— 
Continued 

[Raw  Cotton  Fiber] 


HTS  dassHica- 
tion 


5206120000 
5206130000 
5206140000 
5206220000 
5206230000 
5206240000 
5206310000 
5207100000 
5207900000 
5208112020 
5208112040 
5208112090 
5208114020 
5208114060 
5208114090 
5208118090 
5208124020 
5208124040 
5208124090 
5208126020 
5208126040 
5208126060 
5208126090 
5208128020 
5208128090 
5208130000 
5208192020 
5208192090 
5208194020 
5208194090 
5208196020 
5208196090 
5208224040 
5208224090 
5208226020 
5208226060 
5208228020 
5208230000 
5208292020 
5208292090 
5208294090 
5208296090 
5208298020 
5208312000 
5208321000 
5208323020 
5208323040 
5208323090 
5208324020 
5208324040 
5208325020 
5208330000 
5208392020 
5208392090 
5208394090 
5208396090 
5208398020 
5208412000 
5208416000 
5208418000 
5208421000 
5208423000 
5208424000 
5208425000 
6208430000 
5208492000 
5208494020 
5208494090 
5208496010 


Conversion 
factor 


0.5556 
0.5556 
0.5556 
0.5556 
0.5556 
0.5556 
0.5556 
1.1111 
0.5656 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1456 
1.1455 
1.1456 
1.1466 
1.1466 
1.1456 
1.1455 
1.1456 
1.1456 
1.1465 
1.1456 
1.1455 
1.1466 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1465 
1.1456 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1456 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1456 


Cents/kg. 


0.5671 
0.5671 
0.5671 
0.5671 
0.5671 
0.5671 
0.5671 
1.1341 
0.5671 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 
1.1692 


Import  Assessment  Table— 

Continued 

[Raw  Cotton  Fiber] 

HTS  classifica- 
tion 

Conversion 
factor 

Cents/kg. 

5208496090  

1.1455 

1.1692 

5208498090  

1.1455 

1.1692 

5208512000  

1.1455 

1.1692 

5208516060  

1.1455 

1.1692 

5208518090  

1.1455 

1.1692 

5208523020  

1.1455 

1.1692 

5208523040  

1.1455 

1.1692 

5208523090  

1.1456 

1.1692 

5208524020  

1.1456 

1.1692 

5208524040  

1.1455 

1.1692 

5208524060  

1.1456 

1.1692 

5208525020  

1.1455 

1.1692 

5208530000  

1.1455 

1.1692 

5208592020  

1.1456 

1.1692 

5208592090  

1.1456 

1.1692 

5208594090  

1.1455 

1.1692 

5208596090  

1.1456 

1.1692 

5209110020  

1.1456 

1.1692 

5209110030  

1.1465 

1.1692 

5209110090  

1.1466 

1.1692 

5209120020  

1.1456 

1.1692 

5209120040  

1.1465 

1.1692 

5209190020  ..... 

1.1466 

1.1692 

5209190040  

1.1456 

1.1692 

5209190060  

1.1466 

1.1692 

5209190090  

1.1465 

1.1692 

5209210090  

1.1456 

1.1692 

5209220020  

1.1455 

1.1692 

5209220040  

1.1455 

1.1692 

5209290040  

1.1456 

1.1692 

5209290090  

1.1455 

1.1692 

5209313000  

1.1455 

1.1692 

5209316020  

1.1455 

1.1692 

5209316030  

1.1455 

1.1692 

5209316050  

1.1455 

1.1692 

5209316090  

1.1455 

1.1692 

5209320020  

1.1455 

1.1692 

5209320040  

1.1455 

1.1692 

5209390020  

1.1456 

1.1692 

5209390040  

1.1455 

1.1692 

5209390060  

1.1455 

1.1692 

5209390080  

1.1456 

1.1692 

5209390090  

1.1455 

1.1692 

5209413000  

1.1455 

1.1692 

5209416020  

1.1455 

1.1692 

5209416040  

1.1455 

1.1692 

5209420020  

1.0309 

1.0522 

5209420040  

1.0309 

1.0522 

5209430020  

1.1456 

1.1692 

5209430040  

1.1455 

1.1692 

5209490020  

1.1455 

1.1692 

520949C090  

1.1455 

1.1692 

5209516030  

1.1455 

1.1692 

52095:6050  

1.1455 

1.1692 

5209520020  

1.1455 

1.1692 

5209590020  

1.1455 

1.1692 

5209590040  

1.1455 

1.1692 

5209590090  

1.1466 

1.1692 

5210114020  

0.6873 

0.7015 

5210114040  ..... 

0.6873 

0.7015 

5210116020  ...i\ 

0.6873 

0.7015 

5210116040  .....1 

0.6873 

0.7015 

5210116060  i 

0.6873 

0.7015 

5210118020  

0.6873 

0.7015 

5210120000  

0.6873 

0.7015 

5210192090  

0.6873 

0.7015 

5210214040  

0.6873 

0.7015 

5210216020  

0.6873 

0.7015 

5210216060  

0.6873 

0.7016 

IMPORT  ASSESa^ENT  TABLE— 

Continued 

[Raw  Cotton  Fi)er] 


HTS  classifica- 

Conversion 

tion 

factor 

Cents/kg. 

5210218020  

0.6873 

0.7015 

5210314020  

0.6873 

0.7015 

5210314040  

0.6873 

0.7015 

5210316020  

0.6873 

0.7015 

5210318020  

0.6873 

0.7015 

5210414000  

0.6873 

0.7015 

5210416000  

0.6873 

0.7015 

5210418000  

0.6873 

0.7015 

5210498090  

0.6873 

0.7015 

5210514040  

0.6873 

0.7015 

5210516020  

0.6873 

0.7015 

5210516040  

0.6873 

O7015 

5210516060  

0.6873 

0.7015 

5211110090  

0.6873 

0.7015 

5211120020  

0.6873 

0.7015 

5211190020  

0.6873 

0.7016 

5211190040  

0.6873 

0.7015 

5211190060  

0.6873 

0.7015 

5211210030  

0.4165 

0.4251 

5211210050  

0.6873 

0.7016 

5211220020  

0.6873 

0.7015 

5211290090  

0.6873 

0.7015 

5211320020  

0.6873 

0.7015 

5211390040  

0.6873 

0.7015 

5211390060  

0.6873 

0.7015 

5211490020  

0.6873 

0.7015 

5211490090  

0.6873 

0.7015 

5211590020  

0.6873 

0.7015 

5212146090  

0.9164 

0.9354 

5212156020  

0.9164 

0.9354 

5212216090  

0.9164 

0.9354 

5309214010  

0.2864 

0.2923 

5309214090  

0.2864 

0.2923 

5309294010  

0.2864 

0.2923 

5311004000  

0.9164 

0.9354 

5407810010  

0.5727 

0.5846 

5407810030  

0.5727 

0.5846 

5407912020  

0.4009 

0.4092 

5408312020  

04009 

0.4092 

5408329020  

0.4009 

0.4092 

5408349020  

0.4009 

0.4092 

5408349090  

0.4009 

0.4092 

5509530030  

0.5556 

0.5671 

5509530060  

0.5556 

0.5671 

5513110020  

04009 

0.4092 

5513110040  

0.4009 

0.4092 

5513110060 

0.4009 

0.4092 

5513110090  

0.4009 

0.4092 

5513120000  

0.4009 

0.4092 

5513130020  

0.4009 

0.4092 

5513210020  

0.4009 

0.4092 

5513310000  

0.4009 

0.4092 

5514120020  

0.4009 

0.4092 

5516420060  

0.4009 

0.4092 

5516910060  

0.4009 

0.4092 

5516930090  

0.4009 

0.4092 

5601210010  

1.1455 

1.1692 

5601210090  

1.1455 

1.1692 

5601300000  

1.1455 

1.1692 

5602109090  

0.5727 

0.5846 

5602290000  

1.1455 

1.1692 

5602906000  

0.5260 

0.6369 

5604900000  

0.6656 

0.5671 

5607902000  

0.8889 

0.9073 

5608901000  

1.1111 

1.1341 

5608902300  

1.1111 

1.1341 

5609001000  

1.1111 

1.1 34-, 

5609004000  

0.5556 

0.5671 

5701102010  

0.0556 

0.0568 
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Import  Assessment  Table— 
Continued 

(Raw  Cotton  Rbeil 


HTS  ctessifica- 
bon 

Conversion 
(actor 

Cents/kg. 

5701102090  .._. 

0.1111 

0.1134 

5701901010  __. 

1.0444 

1.0660 

5702109020  .._. 

1.1000 

1.1228 

5702312000 

0.0778 

0.0794 

5702411000  .._. 

0.0722 

0.0737 

5702412000  

0.0778 

0.0794 

5702421000  ..„. 

0.0778 

0.0794 

5702422090  

0.0778 

0.0794 

5702491020  

1.0333 

1.0547 

5702491080  

1.0333 

1.0547 

5702913000  

0.0889 

0.0907 

5702991010  

1.1111 

1.1341 

5702991090  

1.1111 

1.1341 

5703900000  ..„. 

0.4489 

0.4582 

5801220000 

1.1455 

1.1692 

5601230000 

1.1455 

1.1692 

5601250010  .    . 

1.1456 

1.1692 

5601250020  .... 

1.1455 

1.1692 

5801260020  „. 

1.1455 

1.1692 

5602190000  -„ 

1.1455 

1.1692 

5802300030  ^ 

0.5727 

t).5846 

5804290020  „ 

1.1455 

1.1692 

5806200000 

0.3534 

0.3607 

5606310000  .„. 

1.1455 

1.1692 

5806400000  .... 

0.4296 

0.4385 

5808103010  „„. 

0.5727 

0.5846 

5606900010  

0.5727 

0.5846 

5811002000 

1.1455 

1.1692 

6001106000  _ 

1.1455 

1.1692 

6001210000  .„_ 

0.8591 

0.8769 

6001220000  ... 

02864 

02923 

6001910010  _.„ 

0.8591 

0.8789 

6001910020  ..... 

0.8591 

0.8769 

6001920020  ..... 

02864 

02923 

6001920030  .... 

02864 

02923 

6001920040  .... 

02864 

02923 

6002203000  

0.8681 

0.8861 

6002206000  ...„ 

02894 

02954 

6002420000  _„ 

0.8681 

0.8861 

6002430010  „.„ 

02894 

02954 

6002430060  ..... 

02894 

02954 

6002920000  

1.1574 

1.1814 

6002930040  ..._ 

0.1157 

0.1181 

6002930060  

0.1157 

0.1181 

6101200010  .„.. 

1.0094 

1.0303 

6101200020  .__ 

1.0094 

1.0303 

6102200010  

1.0094 

1.0303 

6102200020  .._ 

1.0094 

1.0303 

6103421020  ..._ 

0.8806 

0.8968 

6103421040  .„- 

0.8806 

0.8988 

6103421050  .__ 

0.8806 

0.8988 

6103421070  .-_ 

0.8806 

0.8988 

6103431520  ._> 

02516 

02568 

6103431540  .__ 

02516 

02568 

6103431550  .__ 

02516 

02568 

6103431570  .__ 

02516 

02568 

6104220040  ._- 

0.9002 

0.9188 

6104220060  .__ 

0.9002 

0.9188 

6104320000  .__ 

0.9207 

0.9398 

6104420010  .-.. 

0.9002 

0.9188 

6104420020  .__ 

0.9002 

0.9188 

6104520010  — 

0.9312 

0.9505 

6104520020  .— 

0.9312 

0.9505 

6104622010  .... 

0.8806 

0.8988 

6104622015  ._.. 

0.8806 

0.8988 

6104622025  .... 

0.8806 

0.8988 

6104622030  .„ 

0.8806 

03988 

6104622060  . 

0.8806 

0.8988 

6104632010  ._- 

0.3774 

0.3852 
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6104632025  ..„. 

0.3774 

0.3852 

6110900042  

02630 

02684 

6104632030  ..... 

0.3774 

0.3652 

6111201000  

12581 

12841 

6104632060  

0.3774 

0.3852 

6111202000  

12581 

12841 

6104692030  ..... 

0.3858 

0.3938 

6111203000  

1.0064 

1.0272 

6105100010  ..... 

0.9850 

1.0054 

6111205000  

1.0064 

1.0272 

8105100020  

0.9850 

1.0054 

6111206010  ..... 

1.0064 

1.02T2 

6105100030  

0.9850 

1.0054 

6111206020  

1.0064 

1.0272 

6105202010  

0.3078 

0.3142 

6111206030  

1.0064 

1.0272 

6105202030  ..... 

0.3078 

0.3142 

6111206040  

1.0064 

1.0272 

6106100010  ..... 

0.9850 

1.0054 

6111305020  

02516 

02568 

6106100020  

0.9850 

1.0054 

6111306040  

02516 

02568 

8106100030  

0.9850 

1.0054 

5112110050  

0.7548 

0.7704 

6106202010  ™„ 

0.3078 

0.3142 

6112120010  

02516 

02568 

6106202030 

0.3078 

0.3142 

6112120030  

02516 

02568 

6107110010  „.. 

1.1322 

1.1556 

6112120040  

02516 

02568 

6107110020  ...„ 

1.1322 

1.1656 

6112120050  ..... 

02516 

02568 

6107120010  -... 

0.5032 

05136 

6112120060  

02516 

02568 

8107210010  ..-. 

0.8806 

0.8988 

6112390010  

1.1322 

1.1556 

6107220015  ..... 

0.3774 

0.3852 

6112490010  .„.. 

0.9435 

0.9630 

6107220025  

0.3774 

0.3852 

6114200005  

0.9002 

0.9188 

6107910040  _... 

12581 

12841 

6114200010  

0.9002 

0.9188 

6108210010  ..... 

12445 

12703 

6114200015  

0.9002 

0.9188 

6106210020  „... 

12445 

12703 

6114200020  

12860 

1.3126 

6108310010  -... 

1.1201 

1.1433 

6114200040  

0.9002 

0.9188 

6108310020  -... 

1.1201 

1.1433 

6114200046  

0.9002 

0.9188 

6106320010  „.. 

02489 

02541 

6114200052  

0.9002 

0.9188 

6106320015  ..... 

02489 

02541 

6114200060  ..... 

0.9002 

0.9188 

6108320025  „... 

02489 

02541 

6114301010  

02572 

0.2625 

6106910005  

12445 

12703 

6114301020  ..... 

02572 

02625 

6106910015  

12445 

12703 

6114303030  ..... 

02572 

02625 

6108910025  

12445 

12703 

6115190010  

1.0417 

1.0633 

6106910030  -... 

12445 

12703 

6115922000  .„.. 

1.0417 

1.0633 

6108820030  ..... 

02489 

02541 

6115932020  ..... 

02315 

02363 

6109100005  „... 

0.9956 

1.0162 

6116101300  ..... 

0.3655 

0.3731 

6109100007  

0.9956 

1.0162 

6116101720  

0.8528 

0.8705 

6109100009  „... 

0.9956 

1.0162 

6116926420  

1.0965 

1.1192 

6109100012  .... 

0.9956 

1.0162 

6116926430  

12183 

12435 

6109100014  

0.9956 

1.0162 

6116926440  ...„ 

1.0965 

1.1192 

6109100018  „... 

0.9956 

1.0162 

6116928800  ..... 

1.0965 

1.1192 

6109100023  „... 

0.9956 

1.0162 

6116939010  

0.1218 

0.1243 

6109100027  

0.9956 

1.0162 

6117800010  

0.9747 

0.9949 

6109100037  _.„ 

0.9956 

1.0162 

6117800035  

0.3655 

0.3731 

6109100040  „... 

0.9956 

1.0162 

6201121000  .„- 

0.948 

0.9676 

6109100045  „.. 

0.9956 

1.0162 

6201122010  ...- 

0.8953 

09138 

6109100060  „... 

0.9956 

1.0162 

6201122050  ..... 

0.6847 

0.6989 

6109100065  ..... 

0.9956 

1.0162 

6201122060  ..... 

0.6847 

0.6989 

6109100070  _... 

0.9956 

1.0162 

6201134030  

02633 

02688 

8109901007  

0.3111 

0.3175 

6201921000  ...„ 

0.9267 

0.9459 

6109901009  „... 

0.3111 

0.3175 

6201921500  _... 

1.1583 

1.1823 

6109901049  

0.3111 

0.3175 

6201922010  ..._ 

1.0296 

1.0509 

6109901050  

0.3111 

0.3175 

6201922021   ..... 

12871 

1.3137 

6109901060  

0.3111 

0.3175 

6201922031  .._ 

12871 

1.3137 

6109901065  

0.3111 

0.3175 

6201922041   .„> 

12871 

13137 

6109901090  ™„ 

0.3111 

0.3175 

6201922051  ..... 

1.0296 

1.0509 

6110202005  ._.. 

1.1837 

12082 

6201922061  ..._ 

1.0296 

1.0509 

6110202010  ..... 

1.1837 

12082 

6201931000  ...» 

0.3089 

03153 

6110202015  .„. 

1.1837 

12082 

6201933511   

02574 

02627 

6110202020  ._.. 

1.1837 

12082 

6201933521  ...„ 

02574 

02627 

6110202025  .„.. 

1.1837 

12082 

6201990061  .„_ 

02574 

02627 

6110202030  ._„ 

1.1837 

12082 

6202121000  

0.9372 

0.9566 

6110202035  ._„ 

1.1837 

12082 

6202122010  

1.1064 

1.1293 

6110202040  ._.. 

1.1574 

1.1814 

6202122025  ...- 

1.3017 

13286 

6110202045  ._.. 

1.1574 

1.1814 

6202122050  ..._ 

0.8461 

03636 

6110202065  .... 

1.1574 

1.1814 

6202122060  ._„ 

0.8461 

03636 

6110202075  ._. 

1.1574 

1.1814 

6202134005  ._„ 

02664 

02719 

6110900022  .... 

02630 

02684 

6202134020  ._.. 

0.3330 

0.3399 

6110900024  ._.. 

02630 

02684 

6202921000  „.. 

1.0413 

1.0629 

6110900030  .— 

0.3946 

0.4028 

6202921500  .„_ 

1.0413 

1.0629 

6110900040  _. 

02630 

02684 

6202922026  

1J017 

1.3286 
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tion 

Convefsion 
(actor 

CentsAcg. 

HTS  dassHica- 
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Converston 
factor 

Cents^kg. 

6202922061   

1.0413 

1.0629 

6204624040  ..... 

12451 

12709 

6210401010  .„_ 

0.0391 

00399 

6202922071  

1.0413 

1.0629 

6204624045  

0.9961 

1i)167 

6210401020  .„.. 

0.4556 

0466 

6202931000  .    . 

03124 

0.3189 

6204624050  .-„ 

0.9961 

1.0167 

6211111010  

0.1273 

0  1299 

6202935011  ..._ 

0.2603 

02S57 

6204624055  

0.9654 

1.0058 

6211111020  

0.1273 

0.1299 

6202935021   

0.2603 

02657 

6204624060  

0.9654 

1.0058 

6211112010  

1.1455 

1  1692 

6203122010  ..... 

0.1302 

0.1329 

6204624066 

0.9854 

1.0058 

6211112020  

1.1455 

1.1692 

6203221000  

1.3017 

1.3286 

6204633510 

02546 

02599 

6211320007  ..... 

0.8461 

03636 

6203322010  

1.2366 

12622 

6204633530  

02546 

02599 

6211320010  

1.0413 

1.0629 

6203322040  

12366 

\2Q22 

6204633532  . 

02437 

02487 

6211320015  

1.0413 

1  0629 

6203332010  

0.1302 

0.1329 

6204633540  ..... 

02437 

02487 

6211320030  .„.. 

0.9763 

09966 

6203382010  .__ 

1.1715 

1.1958 

6204692510  

02490 

02542 

6211320060  

0.9763 

09965 

6203394060  . 

0.2603 

02657 

6204692540  ..._ 

02437 

02487 

6211320070  

0.9763 

0.9965 

6203422010  ..... 

0.9961 

1.0167 

6204699044  

02490 

02542 

6211320080  

0.9763 

0.9965 

6203422025  ..... 

0.9961 

1.0167 

6204699046  ..... 

02490 

02642 

6211330010  

0.3254 

0.3321 

6203422050  

0.9961 

1.0167 

6204699050  .... 

02490 

02542 

6211330030  ._.. 

0.3905 

0.3986 

6203422090  

0.9961 

1.0167 

6205202015  

0.9961 

1.0167 

6211330035  

0.3905 

0.3986 

6203424005  ..... 

1.2451 

12709 

6205202020      .. 

0.9961 

1.0167 

6211330040  .„.. 

0.3905 

03966 

6203424010 

12451 

12709 

6205202025  ..... 

0.9961 

1.0167 

6211420010  .-.. 

1.0413 

1.0629 

6203424015  

0.9961 

1.0167 

6205202030  

0.9961 

1.0167 

6211420020  

1.0413 

1.0629 

6203424020  

12451 

12709 

6205202035  

1.1206 

1.1438 

6211420025  ._.. 

1.1715 

1.1956 

6203424025  

12451 

12709 

6205202046  

0.9961 

1.0167 

6211420050  ...„ 

1.1715 

1.1958 

6203424030  ..... 

12451 

12709 

6205202060  

0.9961 

1.0167 

6211420060  ._.. 

1.0413 

1.0629 

6203424035  

12451 

12709 

6205202060  „.. 

0.9961 

1.0167 

6211420070  

1.1715 

1.1956 

6203424040  

0.9961 

1.0167 

6205202065  .__ 

0.9961 

1.0167 

6211420080  .__ 

1.1715 

1.1956 

6203424045  

0.9961 

1.0167 

6205202070  

0.9961 

1.0167 

6211430010  ._.. 

02603 

02657 

6203424050  

0.9238 

0.9429 

6205202075  ...„ 

0.9961 

1.0167 

6211430030  .„.. 

02603 

02657 

6203424065  

0.9238 

0.9429 

6205302010  ..... 

0.3113 

0.3177 

6211430040  ._.. 

02603 

02667 

6203424060  

0.9238 

0.9429 

6205302030  

0.3113 

0.3177 

8211430050  .„.. 

02603 

02657 

6203431500  

0.1245 

0.1271 

6205302040  

0.3113 

0.3177 

6211430060  ..... 

02603 

02657 

6203434010  ..._ 

0.1232 

0.1258 

6205302050  ..... 

0.3113 

0.3177 

6211430066  ._.. 

02603 

02657 

6203434020  

0.1232 

0.1258 

6205302070     _ 

0.3113 

0.3177 

6211430090  

02603 

02657 

6203434030  

0.1232 

0.1258 

6205302080  ..... 

0.3113 

0J177 

6212101020  

02412 

02462 

6203434040  

0.1232 

0.1258 

6205902040  .... 

0.1245 

0.1271 

6212102010  

0.9646 

0.9846 

6203492010  

0.1245 

0.1271 

6206100040  .„.. 

0.1245 

0.1271 

6212102020  

02412 

02462 

6203493045  

02490 

02542 

6206303010  ._.. 

0.9961 

1.0167 

6212200020  

03014 

0.3076 

6204132010  

0.1302 

0.1329 

6206303020  

0.9961 

1.0167 

6212900030  

0.1929 

0.1969 

6204192000 

0.1302 

0.1329 

6206303030  .-.. 

0.9961 

1.0167 

6213201000  

1.1809 

12053 

6204193090  

02603 

02657 

6206303040  

0.9961 

1.0167 

6213202000  

1.0628 

1.0648 

6204221000  

1.3017 

1.3286 

6206303050  

0.9961 

1.0167 

6213901000  

0.4724 

0.4822 

6204223030  

1.0413 

1.0629 

6206303060  ..... 

0.9961 

1.0167 

6214900010  

0.9043 

0.9230 

6204223040  

1.0413 

1.0629 

6206403010  ..._ 

0.3113 

0.3177 

6216000800  ..... 

02361 

02400 

6204223050  .-.. 

1.0413 

1.0629 

6206403030  .. 

0.3113 

03177 

6216001220  

0.6752 

0.6892 

6204223060  

1.0413 

1.0629 

6206900040  ._.. 

02490 

02542 

6216001720  .-.. 

0.6752 

0.6892 

6204223065  . 

1.0413 

1.0629 

6207110000  .„.. 

1.0852 

1.1077 

6216003800  

12058 

12308 

6204292040  .™ 

0.3254 

0.3321 

6207190010  

0.3617 

03692 

6216003910  

12058 

12306 

6204322010  

12366 

12622 

6207210010  ..... 

1.1085 

1.1314 

6216003920  

12058 

12308 

6204322030  „ 

1.0413 

1.0629 

6207210030  .„.. 

1.1085 

1.1314 

6216004100  . 

12058 

12308 

6204322040  .™ 

1.0413 

1.0629 

6207220000  

0.3695 

03771 

6217100010  

1.0182 

1.0393 

6204423010  

12728 

12991 

6207911000  ..... 

1.1455 

1.1692 

6217100030  

02546 

02599 

6204423030  .. 

0.9546 

0.9744 

6207913010  ..... 

1.1455 

1.1692 

6301300010  

0.8766 

03947 

6204423040  

0.9546 

0.9744 

6207913020  

1.1455 

1.1692 

6301300020  

0.8766 

0.8947 

6204423050  .-.. 

0.9546 

0.9744 

6208210010  

1.0583 

1.0802 

6302100010  ..... 

1.1689 

1.1931 

6204423060  

0.9546 

0.9744 

6208210020  

1.0583 

1.0802 

6302211020  

0.8182 

0.8351 

6204522010  .__ 

12654 

12916 

6208220000  

0.1245 

0.1271 

6302211040  

03182 

03351 

6204522030  

12654 

12916 

6208911010  

1.1455 

1.1692 

6302212010  

1.1689 

1.1931 

62O4S22040  ..... 

12654 

12916 

6208911020  

1.1455 

1.1692 

6302212020  

03182 

03351 

6204522070  .-.. 

1.0656 

1.0877 

6208913010  .„.. 

1.1455 

1.1692 

6302212030  

1.1689 

1.1931 

6204522080  

1.0656 

1.0877 

6208920010  ..... 

0.1273 

0.1299 

6302212040  

03182 

03351 

6204533010  .™ 

02664 

02719 

6208920030  .„ 

0,1273 

0.1299 

6302212090  

0.8182 

08351 

6204594060  ...„ 

02664 

02719 

6209201000  

1.1577 

1.1817 

R30??7?010  

0.4091 

0.4176 

6204622010  ._.. 

0.9961 

1.0167 

6209203000  

0.9749 

0.9951 

6302222020  

0.4091 

0.4176 

6204622025  ™ 

0.9961 

1.0167 

6209205030  ._. 

0.9749 

0.9951 

6302311020  ..... 

03182 

0.8351 

6204622050  

0.9961 

1.0167 

6209205035  ._„ 

09749 

0.9951 

6302311090  

03182 

03351 

6204624005  .„- 

12451 

12709 

6209205040  

12186 

12438 

6302312010  ..... 

1.1689 

1.1931 

6204624010  ._.. 

12451 

12709 

6209205045  ._.. 

0.9749 

0.9951 

6302312020  .„.. 

03182 

0.8351 

6204624020 

0.9961 

1.0167 

6209205050  .„.. 

0.9749 

0.9951 

6302312030  

1.1689 

1.1931 

6204624025  .-.. 

12451 

12709 

6209303020  

02463 

02514 

6302312040  ._.. 

0.8182 

03391 

6204624030  ._„ 

12451 

12709 

6209303040  ..... 

02463 

02514 

6302312055  

03182 

03351 

62W 

1624035  ..„.  1 

12451 

12709 

6210104015 

02291 

02338 

6302312090  ._„ 

03182 

0.8351 
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6302322020  

0.4091 

0.4176 

6302322040  

0.4091 

0.4176 

6302402010  

0.9935 

1.0141 

6302511000  

0.5844 

0.5965 

6302512000  

0.8766 

0.8947 

6302613000  

0.5844 

0.5965 

6302514000  

0.8182 

0.8351 

6302600010  

1.1689 

1.1931 

6302600020  

1.0520 

1.0738 

6302600030  

1.0520 

1.0738 

6302910005  

1.0520 

1.0738 

6302910015  

1.1689 

1.1931 

6302910025  

1.0520 

1.0738 

6302910035  

1.0620 

1.0738 

6302910045  

1.0520 

1.0738 

6302910050  

1.0520 

1.0738 

6302910060  

1.0520 

1.0738 

6303110000  

0.9448 

0.9644 

6303910000  

0.6429 

0.6562 

6303920000  

0.2922 

0.2982 

6304111000  

1.0629 

1.0849 

6304190500  

1.0520 

1.0738 

6304191000  

1.1689 

1.1931 

6304191500  

0.4091 

0.4176 

6304192000  

0.4091 

0.4176 

6304910020  

0.9351 

0.9545 

6304920000  

0.9351 

0.9545 

6606901540  

1.1810 

1.2054 

6505902060  

0.9935 

1.0141 

6505902545  

0.5844 

0.5965 

Dated:  September  30, 1993. 
Kenneth  C  Clayton. 

Acting  A  dministrator. 

IFR  Doc.  93-24596  Filed  10-6-93;  8:45  am) 

BILUNO  COOC  341»^»-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  93-Niy|-41-AD;  Amendment 
39-8682;  AO  93-17-11] 

Ainworthiness  Directives;  de  Havilland, 
Inc.,  Model  DHC-8-100  and  -300 
Series  Airplanes;  Correction 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
typographical  error  that  appeared  in  an 
airworthiness  directive  (AD),  applicable 
to  certain  de  Havilland,  Model  DHC-8- 
100  and  -300  series  airplanes.  As 
published,  the  applicability  statement  of 
this  AD  contained  an  error  in  the  listing 
of  certain  affected  airplane  serial 
numbers.  This  action  corrects  the 
typographical  error  in  the  applicability 


statement  to  ensure  that  only  the 
airplanes  subject  to  the  addressed 
unsafe  condition  are  specified. 
DATES:  Effective  October  8. 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  previously  approved  by 
the  Director  of  the  Federal  Register  as  of 
September  8. 1993  (58  FR  47209). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  de  Havilland,  Inc.,  Garratt 
Boulevard,  Downsview,  Ontario  M3K 
1Y5,  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  ENocket. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Hjelm,  Aerospace  Engineer,  Airframe 
Branch,  ANE-172,  FAA,  Engine  and 
Propeller  Directorate.  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  room  202,  Valley  Stream,  New 
York  11581;  telephone  (516)  791-6220; 
fax  (516)  791-9024. 

SUPPt.EMENTARV  INFORMATION:  On  August 
31. 1993,  the  FAA  issued  AD  93-17-11, 
amendment  39-8682  (58  FR  47209, 
September  8, 1993),  to  require  an 
inspection  of  the  horizontal  stabilizer 
midsfiar  attachment  bolts  to  detect 
cracks  at  the  radius  transition  between 
the  bolt  head  and  shank,  and 
replacement  of  cracked  bolts.  That 
action  was  prompted  by  reports  of 
defects  found  on  several  bolts  that 
attach  the  horizontal  stabilizer  midspar 
to  the  top  of  the  vertical  fin.  The  actions 
specified  by  that  AD  are  intended  to 
prevent  reduced  strength  and  fail-safe 
capability  of  the  structural  attachment 
of  the  horizontal  stabilizer  to  the 
airplane. 

Recently,  the  FAA  has  become  aware 
of  the  fact  that  the  AD  (final  rule)  as 
published  in  the  Federal  Register 
contained  an  error  in  its  applicability 
statement.  In  specifying  the  affected 
serial  numbers  of  Model  DHC-8-100 
series  airplanes,  one  group  was 
incorrectly  listed  as  "serial  numbers  317 
through  334  inclusive."  That  grouping 
should  have  been  listed  as  "317  through 
344  inclusive."  The  correct  numbers 
appeared  in  the  notice  that  preceded  the 
fmal  rule. 

The  FAA  has  determined  that  it  is 
appropriate  to  take  action  to  correct  this 
typographical  error  in  the  applicability 
statement  of  AD  93-17-11  in  order  to 
ensure  that  all  affected  airplanes  are 
subject  to  the  requirements  of  that  AD. 

Action  is  taken  herein  to  correct  the 
typographical  error  and  to  correctly  add 


the  AD  as  an  amendment  to  §  39.13  of 
the  Federal  Aviation  Regulations  (FAR). 
The  effective  date  of  the  rule  remains 
October  8, 1993. 

Although  the  rule  is  unchanged  in  all 
other  respects,  it  is  being  reprinted  in  its 
entirety  for  the  convenience  of  aHiected 
operators. 

Since  this  action  only  corrects  a 
typographical  error,  it  has  no  adverse 
economic  impact  and  imposes  no 
additional  burden  on  any  person. 
Therefore,  notice  and  public  procedures 
hereon  are  uimecessary. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
.safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423:  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
correctly  adding  amendment  39-8682, 
airworthiness  directive  (AD)  93-17-11, 
as  follows: 

93-17-11  De  liavilland,  Inc.:  Amendment 
39-8682.  Docket  93-NM-41-AD. 

ApplicobUity:  Model  DHC-8-100  series 
airplanes,  serial  numbers  003  through  315 
inclusive,  317  through  344  inclusive,  and  346 
through  349  inclusive;  and  Model  DHC-8- 
300  series  airplanes,  serial  numbers  100 
through  319  inclusive,  321  through  337 
inclusive,  339,  341,  and  342:  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  strength  and  fail-safe 
capability  of  the  structural  attachment  of  the 
horizontal  stabilizer  to  the  airplane, 
accomplish  the  following: 

(a)  Within  250  landings  after  the  effective 
date  of  this  AD,  perform  a  one-time  magnetic 
particle  inspection  of  the  horizontal  stabilizer 
midspar  attachment  bolts  to  detect  cracks  at 
the  radius  transition  between  the  Imit  head 
and  shank  in  accordance  with  de  Havilland 
Alert  Service  Bulletin  S.B.  A8-55-18,  dated 
February  5, 1993. 

(b)  If  any  crack  is  found  in  a  bolt,  prior  to 
further  flight,  replace  both  midspar 
attachment  bolts  with  serviceable  bolts  in 
accordance  with  de  Havilland  Alen  Service 
Bulletin  S.B.  A8-55-18,  dated  February  5, 
1993 
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(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  midspar  attachment 
bolt,  part  number  MS21 250-10070.  on  any 
airplane  unless,  prior  to  installation,  the  bolt 
has  been  Inspected  using  magnetic  particle 
techniques  to  detect  cracks  in  accordance 
with  de  Havilland  Alert  Service  Bulletin  S.B. 
A8-55-18.  dated  February  5, 1993. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  New  York 
Aircraft  Certification  Office  (A{X)).  FAA. 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  AGO. 

Note;  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  If  any,  may  be 
obtained  from  the  New  York  ACX). 

(e)  Special  flight  jjermits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(Q  The  inspection  and  replacement  shall  be 
done  in  accordance  with  de  Havilland  Alert 
Service  Bulletin  S.B.  A8-55-18.  dated 
February  5, 1993.  This  Incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  In  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  de  Havilland,  Inc.,  Garratt 
Boulevard,  Downsview,  Ontario  M3K  lYS, 
Canada.  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Und 
Avenue,  SW.,  Renton,  Washington:  or  at  the 
OHke  of  the  Federal  Register.  800  North 
Capitol  Street.  NW.,  suite  700,  Washington. 
DC 

(g)  This  amendment  becomes  effective  on 
October  8, 1993. 

Issued  in  Renton.  Washington,  on  October 
1. 1993. 

David  G.  Hmiel. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  9^-24711  Filed  10-6-93;  8:45  am) 

BNXMQ  OOOe  4t1«-1»^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SEfWICES 

Food  and  Drug  Administration 

21  CFR  Part  172  j 

[DoctotNo.92F-0440] 

Food  Addttives  Permitted  for  Direct 
Addftion  to  Food  for  Human 
Consumption;  Calcium  Disodlum 
EDTA 

AOatCt:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administratioa  (FDA)  is  amending  the 


food  additive  regulations  to  provide  for 
the  safe  use  of  calcium  disodlum  EDTA 
to  promote  color  retention  for  cooked, 
canned  pink  beans  and  red  beans.  This 
action  is  in  response  to  a  petition  Bled 
by  Hanover  Foods  Corp. 
DATES:  Effective  October  7. 1993; 
written  objections  and  requests  for  a 
hearing  by  November  8. 1993. 
ADDRESSES:  Written  objections  may  b* 
sent  to  the  Dockets  Management  Branch 
(HFA-30S).  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nega  Bern,  (Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-206),  Food  and 
Drug  Administration.  200  C  St.  SW., 
Washington.  DC  20204.  202-254-9523. 
SUPPI^MENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
March  17, 1993  (58  FR  14403).  FDA 
announced  that  a  food  additive  petition 
(FAP  3A4347)  had  been  filed  on  behalf 
of  Hanover  Foods  Corp..  P.O.  Box  334. 
Hanover,  PA  17331,  proposing  that 
§  172.120  Calcium  disodium  EDTA  (21 
CFR  172.120)  be  amended  to  provide  for 
the  safe  use  of  caldiun  disodium  EDTA 
to  promote  color  retention  in  additional 
varieties  of  beans.  The  petitioner  limited 
its  request  to  pink  beans  and  red  beans. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  food 
additive  use  of  calcium  disodium  EDTA 
is  safe  and  that  §  172.120(b)(1)  should 
be  amended  as  set  forth  below.  

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  (address  above) 
by  appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h).  the  agency 
will  delete  from  the  dociunents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  November  8. 1993  file 


with  the  Dockets  Management  Brandi 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately-numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  groimds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  Intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  n  CFR  Pail  172 

Food  additives.  Reporting  and 
recordkeeping  requiremmts. 

Therefore,  imder  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  part  172  is 
amended  as  follows: 

PART  172— FOOD  ADOfTIVES 
PERMITTEO  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN 
CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  172  is  revised  to  read  as  follows: 

Antfaority:  Sees.  201. 401. 402, 409.  701. 
721  of  the  Federal  Food,  Drug  and  CosmeUc 
Act  (21  U.S.Q  321.  341.  342,  348,  371,  379e). 

2.  Section  172.120  is  amended  in 
paragraph  (b)(1)  by  alphabetically 
adding  two  new  entries  to  the  table  to 
read  as  follows: 

1172.120    Calcium  dtoodkim  EDTA. 


(b) 
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(!)•    '    • 

Food 

Limitation 

(parts 

per  mil- 

iion) 

Use 

• 

Pinkt)eans 
(cooked 
canned). 

• 

Red  beans 
(cooked 
canned). 

• 

•  • 

165 

•  • 

165 

•  • 

•  • 

Promote  color 
retention. 

•  • 

Promote  color 
retention. 

•  • 

Dated:  September  29, 1993. 
Fred  R.  ShaJok, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

IFR  Doc  93-24587  Filed  10-6-93;  8:45  am] 

BILLING  CODE  41t«-01-f 


21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Serum 
Gonadotropin  and  Chorionic 
Gonadotropin 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Intervet,  Inc.  The  supplemental  NADA 
provides  for  the  use  of  freeze  dried 
serum  gonadotropin  and  chorionic 
gonadotropin  (P.G.  600<5>)  to  be 
reconstituted  for  subcutaneous  injection 
for  induction  of  estnis  in  healthy 
weaned  sows  exf)€riencing  delayed 
return  to  estrus. 

EFFECTIVE  DATE:  October  7. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  McCormack,  Center  for 
Veterinary  Medicine  (HFV-128),  Food 
and  Drug  Administration.  7500  Standish 
PI.,  Rockville,  MD  20857.  301-594- 
1602. 

SUPPLEMENTARY  INFORMATION:  Intervet, 
Inc.,  P.O.  Box  318.  405  State  St.. 
Millsboro,  DE  19966.  filed  supplemental 
NADA  140-«56  that  provides  for  the  use 
of  freeze  dried  serum  gonadotropin  and 
chorionic  gonadotropin  (P.G.  600®)  to 
be  reconstituted  for  subcutaneous 
injection  for  induction  of  estrus  in 
healthy  weaned  sows  experiencing 
delayed  return  to  estrus.  The 
supplemental  NADA  is  approved  as  of 
August  30, 1993.  and  the  regulations  are 
amended  in  21  CFR  522.1079(c)  to 
reflect  the  approval.  The  basis  for 


approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2){ii)  (21 
CFR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(Ht'A-305).  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr..  Rockville,  MD  20857. 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)),  this 
approval  for  food  producing  animals 
qualifies  for  3  years  of  marketing 
exclusivity  beginning  on  August  30, 
1993.  because  the  supplemental 
application  contains  reports  of  new 
clinical  investigations  essential  to  the 
application  and  conducted  or  sponsored 
by  the  applicant.  The  3  years  of 
marketing  exclusivity  applies  only  to 
the  new  claim  (induction  of  estrus  in 
healthy  weaned  sows)  for  which  the 
supplemental  application  was 
approved. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
envirorunental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C  360b). 

2.  Section  522.1079  is  amended  by 
revising  paragraphs  (c)(2)  and  (c)(3)  to 
read  as  follows: 

S  522.1079    Serum  gonadotropin  and 
chorionic  gonadotropin. 


(€)••• 

(2)  Indications  for  use.  (i)  Gilts.  For 
induction  of  fertile  estrus  (heat)  in 
healthy  prepuberal  (noncycling)  gilts. 

(ii)  Sows.  For  induction  of  estnis  in 
healthy  weaned  sows  experiencing 
delayed  return  to  estrus. 

(3)  Limitations.  For  subcutaneous  use 
only. 

(i)  Gilts.  For  use  only  in  gilts  over  5 
1/2  months  of  age  and  weighing  at  least 
85  kilograms  (187  pounds). 

(ii)  Sows.  Delayed  return  to  estrus  is 
most  prevalent  after  the  first  litter.  The 
effectiveness  has  not  been  established 
after  later  litters.  Delayed  return  to 
estrus  often  occurs  during  periods  of 
adverse  environmental  conditions,  and 
sows  mated  under  such  conditions  may 
farrow  smaller  than  normal  litters. 

Dated:  September  30, 1993.  . 

Richard  IL  Teske, 

Acting  Director.  Center  for  Veterinary 
Medicine. 

IFR  Doc.  93-24589  Filed  10-6-93;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  24 

rr.D.  ATF-350:  RE:  NoUce  No.  740] 

RIN:  1512-AA89 

Materials  and  Processes  Authorized 
for  the  Production  of  Wine  and  for  the 
Treatment  of  Juice,  Wine  and  Distilling 
Material;  Revised  Alcohol  Tolerance  on 
Labels  of  Wine  Under  7  Percent 
Alcohol  by  Volume  (90F-260T) 

AGENCY:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasury. 

ACTION:  Final  rule,  Treasury  decision. 

SUMMARY:  This  final  rule  establishes  an 
updated  list  of  materials  and  processes 
authorized  for  the  production  of  wine 
and  for  the  treatment  of  juice,  wine  and 
distilling  material.  The  use  of  these 
materials  and  processes  has  been  found 
to  be  acceptable  in  accordance  with 
good  commercial  practice  in  the 
production,  cellar  treatment,  and 
finishing  of  wine.  ATF  is  also  revising 
its  regulations  to  change  the  alcohol 
tolerance  which  is  allowed  on  wine 
labels  where  the  wine  contains  less  than 
7  percent  alcohol  by  volume. 
EFFECTIVE  DATE:  November  8, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  White  or  Jim  Hunt,  Coordinators, 
Wine  and  Beer  Branch,  Bureau  of 
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Alcnhol.  Tobacco  and  Firearms.  650 
Massachusetts  Avenue  NW.. 
Washington,  DC  20226  (202-927-«230). 

SUPPI.EMENTARY  INFORMATION: 

Background 

Since  1981.  ATF  has  been  reviewing 
the  wine  treating  materials  and 
processes  which  were  previously 
prescribed  in  title  27,  Code  of  Federal 
Regulations,  part  240,  subpart  ZZ,  and 
which  are  currently  prescribed  in  title 
27,  Code  of  Federal  Regulations,  part  24, 
subpart  L.  This  review  was  undertaken 
in  an  effort  to  revise  the  regulations  in 
this  subpart  to  include  newly  developed 
materials  and  processes  in  use  by  the 
wine  industry  and  to  delete  materials 
and  processes  which  are  considered  to 
be  no  longer  acceptable  in  "good 
commercial  practice"  among  wine 
producers,  such  as  materials  and 
processes  no  longer  in  use  in  the  U.S. 
or  elsewhere. 

Notice  No.  543,  published  in  the 
Federal  Register  of  September  24. 1984 
(49  FR  37527).  proposed  the  addition  or 
deletion  of,  and,  in  some  instances, 
revised  usage  levels  for,  materials  and 
processes  intended  for  use  in  the 
production  and  cellar  treatment  of  wine. 
In  the  same  issue  of  the  Federal  Register 
in  which  Notice  No.  543  appeared,  ATF 
published  T.D.  ATF-182  (49  FR  37510). 
This  Treasury  decision  promulgated 
regulations  which  updated  the  materials 
and  processes  authorized  for  use  in  the 
production  and  treatment  of  wine,  juice, 
and  distilling  material,  established  a 
procedure  for  providing  agency  sanction 
of  experimentation  with  newly 
developed  materials  and  processes,  and 
revised  the  procedure  for  adding, 
altering,  or  deleting  materials  and 
processes  employed  in  the  treatment  of 
wine,  juice,  and  distilling  material. 

Following  the  issuance  of  Notice  No. 
543,  ATF  published  in  the  Federal 
Register  of  March  7,  1986  |51  FR  8098). 
a  notice  (Notice  No.  584)  proposing 
extensive  revisions  to  the  regulations  in 
part  240  for  the  production  of  wine.  The 
purpose  of  the  proposed  revisions  was 
to  simplify,  to  modernize,  and,  where 
possible,  to  liberalize  the  wine 
regulations  to  achieve  a  reduced 
regulatory  burden  and  a  resource 
savings  for  the  regulated  wine  industry 
and  the  Federal  Government.  Notice  No. 
584  also  proposed  the  recodification  of 
the  regulations  in  part  240  into  a  new 
part  24. 

On  June  19.  1990.  ATF  published  in 
the  Federal  Register  (55  FR  24974)  a 
Treasury  decision  (T.D.  ATF-299) 
which  totally  revised  the  wine 
regulations  and  recodified  part  240  into 
a  new  Part  24.  As  part  of  this  overall 


recodification,  the  Treasury  decision 
revised  the  wine  treating  material 
regulations  in  §§  240.1051,  240.1051a. 
and  240.1051b  and  recodified  these 
sections  into  24.246,  24.247,  and  24.248. 
These  regulation  changes  updated  the 
lists  of  materials  and  processes 
authorized  for  use  in  the  production  of 
wine  and  in  the  treatment  of  wine,  juice 
and  distilling  material.  The  preamble  of 
the  Treasury  decision  contained  a 
listing  of  the  commenters  to  Notice  Nos. 
543  and  584  and  a  detailed  summary  of 
the  comments  received  with  the 
exception  of  the  comments  on  sulfites. 
Further  action  concerning  the  maximum 
permissible  level  of  sulfites  in  wine  was 
not  tak^  due  to  the  proposal  (53  FR 
51065)  by  the  Food  and  Drug 
Administration  (FDA)  to  lower  the 
maximum  level  of  sulHting  agents  in 
wine  from  350  parts  per  million  (ppm) 
to  275  ppm.  ATF  is  still  awaiting  final 
action  by  FDA  before  proceeding  further 
jn  this  area. 

Since  T.D.  ATF-299  was  published, 
there  have  been  requests  to  use  several 
*  new  wine  treating  materials  and 
processes  as  well  as  requests  to  change 
the  limitations  on  some  currently 
approved  wine  treating  materials  and 
processes.  In  addition,  ATT  has  for 
some  time  been  considering  the 
delisting  of  several  wine  treating 
materials  because  we  did  not  feel  that 
these  materials  were  currently  being 
used  by  wine  producers. 

Consequently,  on  June  3.  1992,  ATF 
published  a  notice  of  proposed 
rulemaking.  Notice  No.  740,  in  the 
Federal  Register  (57  FR  23357)  which 
requested  public  comment  on  the 
following  specific  proposals: 

(1)  IDeHsting  of  ammonium  carbonate 
as  a  yeast  nutrient  for  the  fermentation 
of  wine; 

(2)  Delisting  of  the  proteolytic 
enzjTnes  to  reduce  or  to  remove  heat 
labile  proteins; 

(3)  Reduction  of  the  pH  limitation 
from  3.0  to  2.5  for  ion  exchange; 

(4)  Increasing  the  residual  level  of 
copper  which  can  be  contained  in 
finished  wine  from  0.2  to  0.5  part  per 
million  when  copper  sulfate  is  added  to 
wine  to  remove  hydrogen  sulfide  and/or 
mercaptans; 

(5)  Allowing  the  use  of  dimethyl 
dicarbonate  (DMDC)  in  finished  wine  in 
the  process  of  being  bottled  at  a  level 
not  to  exceed  200  parts  per  million;  also 
allowing  the  use  of  DMDC  in  bulk  wine 
being  held  for  bottling  between  the  time 
of  the  final  "bottle  polish"  filtration  and 
the  actual  filling  of  the  bottles  if  the 
total  quantity  of  DMDC  in  the  wine  at 
no  time  exceeds  200  ppm; 

(6)  Allowing  the  use  of 
polyvinylpolypyrrolidone  (PVPP)  to 


remove  excess  color  from  wine  and/or 
juice  at  a  level  not  to  exceed  60  pounds 
of  PVPP  per  1,000  gallons  of  wine  or 
juice.  All  PVPP  must  be  filtered  out  of 
the  treated  wine; 

(7)  Allowing  the  use  of  tartaric  acid  to 
reduce  the  pH  of  juice  and/or  wine 
where  ameliorating  material  is  used  in 
the  production  of  grape  wine: 

(8)  Delisting  of  carbohydrase  [alpha- 
Amylase),  carbohydrase  (befo-Amylase), 
and  carbohydrase  (Glucoamylase, 
Amyloglucosidase)  enzymes  to  convert 
starches  to  fermentable  carbohydrates; 

(9)  Delisting  the  use  of  hydrogen 
peroxide  to  remove  color  from  the  juice 
of  red  and  black  grapes; 

(10)  Allowing  the  use  of  pasteurized 
milk  to  clarify  white  wine; 

(11)  Allowing  the  use  of  low  Brix 
juice  produced  by  thermal  gradient 
processing  in  the  production  of  wine; 

(12)  Allowing  the  additional  use  of 
calcium  carbonate  (with  or  without 
calcium  salts  of  tartaric  and  malic  acids) 
to  reduce  excess  natural  acidity  in  high 
acid  juice  prior  to  or  during 
fermentation; 

(13)  Allowing  the  additional  use  of 
potassium  carbonate  and/or  potassium 
bicarbonate  to  reduce  excess  natural 
acidity  in  high  acid  juice  prior  to  or 
during  fermentation; 

(14)  Allowing  the  unrestricted  use  of 
oxygen  and  compressed  air  in  juice  and " 
wine  rather  than  restricting  their  use  to 
baking  or  maturing  wine  and  aeration  of 
sherry  as  currently  authorized  in 

§  24.246. 

In  addition,  ATF  asked  for  comments 
concerning  its  proposal  to  revise  27  CFR 
24.257(a)(4)  to  change  the  alcohol 
tolerance  which  is  allowed  on  wine 
labels  where  the  wine  contains  less  than 
7  percent  alcohol  by  volume.  The  new 
tolerance  proposed  was  plus  or  minus 
.75  percent  by  volume  rather  than  the 
currently  stated  10  percent  of  the 
alcohol  content  stated  on  the  label. 

Public  Comments 

ATF  received  17  comments 
concerning  its  various  proposals  in 
Notice  No.  740  during  the  30-day 
comment  period.  A  summary  of  the 
comments  on  each  proposal  is  shown 
below,  along  with  ATF's  decision  on 
each  proposal. 

Ammonium  Carbonate 

Three  persons  commented  on  the 
proposal  to  remove  ammonium 
carbonate  from  the  list  of  authorized 
wine  treating  materials  in  27  CFR 
24.246.  All  three  commenters,  including 
the  Wine  Institute,  recommended 
removing  this  material  from  the 
authorized  Ust  since  ammonium 
carbonate  is  not  currently  being  used  ns 
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a  yeast  nutrient  to  facilitate 
fermentation  of  nutrient-dendent 
musts.  Since  ammonium  carbonate  is 
not  cunently  in  use  by  the  wine 
industry,  we  are  removing  this  material 
from  the  authorized  list  in  27  CFR 
24.246. 

Proteolytic  Enzymes 

ATF  received  seven  comments  in 
response  to  our  proi>osal  to  delist  the 
proteolytic  enzymes.  ATF  proposed 
delisting  these  enzymes  because  we  did 
not  feel  they  were  currently  being  used 
by  the  wine  industry  for  the  intended 
technical  effect  of  reducing  or  removing 
heat  labile  proteins.  All  seven 
commenters  who  responded  to  this 
proposal  strongly  opposed  delisting  the 
proteolytic  enzymes.  One  commenter 
stated  that  he  used  proteolytic  enzymes 
during  the  processing  of  his  1991 
vintage  in  an  attempt  to  reduce  heat 
labile  proteins  in  Sauvignon  blanc. 
According  to  this  commenter,  this 
variety  and  others  often  develop  high 
protein  levels.  The  commenter  stated 
that  it  is  occasionally  difHcult  to  heat 
stabilize  these  wines  without  using 
excessive  amounts  of  bentonite.  the 
other  listed  agent  for  this  purpose. 
According  to  this  commenter,  the 
development  of  these  enzymes  by  their 
manufacturers  is  ongoing,  and 
refinements  and  improvements  are 
being  made  which  ofler  hope  for 
improvements  in  wine  processing  in  a 
natural  manner. 

The  Wine  Institute  commented  that 
while  commercial  proteases  currently 
available  may  not  have  been  specifically 
designed  to  remove  heat  labile  proteins 
from  wines,  a  few  of  the  Wine  Institute's 
members  find  them  essential  and 
extremely  important,  especially  in  the 
production  of  late  harvest  wines  where 
heat  stability  by  traditional  means  is 
difficult.  Since  proteolytic  enzymes 
continue  to  be  used  in  wine  production 
to  reduce  or  remove  heat  labile  proteins, 
the  Wine  Institute  requests  that  they  not 
be  delisted. 

After  reviewing  the  comments  on  the 
proteolytic  enzymes,  ATF  has 
determined  that  they  continue  to  be 
used  by  the  wine  industry  for  the 
technical  effect  of  reducing  or  removing 
heat  labile  proteins.  Consequently,  these 
enzymes  will  continue  to  be  listed  as 
authorized  wine  treating  materials  in  27 
CFR  24.246. 

Ion  Exchange 

One  commenter  to  Notice  No.  584 
suggested  that  the  limitation  for 
reduction  of  pH  by  ion  exchange  be 
changed  from  the  ciurently  prescribed 
pH  of  3.0  to  pH  2.5.  The  reason  given 
for  requesting  this  change  was  that 


"many  times  it  is  necessary  to  go  below 
pH  3  to  remove  potassium." 

In  response  to  this  proposal,  ATF 
received  two  favorable  comments  and 
one  opposed  to  the  proposal.  The  Wine 
Institute  favors  this  proposal  since 
juices  and  wine  with  high  potassium 
can  be  stabilized  with  hydrogen  ion 
exchange,  and  there  are  occasions  when 
the  pH  3.0  limitation  is  restrictive. 
Further,  the  Wine  Institute  contends 
that  this  change  should  be  allowed  for 
all  wines  and  juices  rather  than  be 
restricted  to  other  than  Vitis  vinifera 
wines  and  juices  only.  According  to  this 
commenter,  wines  and  juices  derived 
from  Vitis  vinifera  grapes  are  the  ones 
most  likely  to  require  this  kind  of 
treatment. 

The  commenter  who  opposes-this 
proposal  states  that  there  is  no  need  to 
go  to  this  pH  value  in  order  to  remove 
potassium  from  juice  or  wine  as  claimed 
Dy  the  one  commenter.  He  states  that  the 
proposed  pH  value  of  2.5  is  well  below 
the  natural  pH  values  of  wines  and 
therefore  should  not  be  adopted. 

After  doing  additional  research  on 
this  issue,  ATF  has  decided  on  a  pH 
limitation  for  ion  exchange  of  2.8  rather 
than  the  proposed  2.5.  ATF  does  not 
feel  that  there  is  a  need  to  go  below  pH 
2.8  to  remove  potassium.  In  addition, 
the  pH  2.8  level  seems  appropriate  since 
the  natural  pH  values  of  wines  do  not 
go  below  this  level.  If,  for  some 
exceptional  reason,  a  proprietor  feels 
that  it  is  imperative  to  go  below  pH  2.8, 
the  proprietor  can  submit  a  request  to 
ATF  under  27  CFR  24.250,  along  with 
a  full  explanation  as  to  why  it  is 
necessary  to  go  below  pH  2.8.  ATF  may 
approve  such  a  request  on  a  case  by  case 
basis  if  there  is  sufficient  justification 
for  such  approval. 

Copper  Sulfate 

Regulations  in  27  CFR  24.246 
prescribe  a  residual  level  limitation  of 
0.2  part  per  million  of  copper  in  wine 
when  copper  sulfate  is  added  to  wine  to 
remove  hydrogen  sulfide  and/or 
mercaptans.  This  limitation  does  not 
take  into  consideration  the  level  of 
copper  present  in  untreated  wine  prior 
to  the  addition  of  copper  sulfate 
Studies  of  the  use  of  copper  sulfate  in 
the  treatment  of  wine  (e.g.,  Thoukis, 
George,  Chemistry  of  Wine 
Stabilization:  A  Review,  IN:  Chemistry 
of  Winemaking,  A.D.  Webb,  Ed., 
American  Chemical  Society, 
Washington,  DC,  1974)  reveal  that  the 
treated  wine  is  stable  with  residual 
copper  levels  not  exceeding  0.5  part  per 
million.  An  increase  from  0.2  to  0.5  part 
per  million  in  residual  copper,  if 
authorized,  would  provide  winemakers 
added  flexibility  in  the  use  of  copper 


sulfate  and  would  eliminate  the  need  to 
employ  additional  treatment  to  reduce 
the  residual  copper  to  0.2  part  per 
million. 

ATF  received  five  comments  in  favor 
of  this  proposal  and  none  opposed.  All 
of  the  commenters  feel  that  the  current 
residual  copper  limit  is  too  low  and  that 
the  proposed  increase  reflects  good 
commercial  practice.  The  commenters 
stated  that  the  proposed  change  would 
eliminate  the  need  to  employ  additional 
treatment  to  reduce  the  residual  copper 
to  0.2  ppm  and  would  increase 
winemdcing  flexibility  in  correcting 
odors  in  both  still  and  sparkling  wine. 

One  commenter  stated  that  this 
proposal  should  be  adopted  since  cupric 
ions  are  often  complexed  or  removed 
from  solution  reactions  by  proteins  and 
other  species  in  wine.  This  commenter 
states  that  the  removal  of  sulfides  and 
thiols  (mercaptans)  can  only  be 
achieved  if  free  cupric  ions  are  present 
and  in  some  wines  these  levels  are 
necessary. 

Another  commenter  states  that  he  is 
in  favor  of  this  proposal  for  a  number 
of  reasons.  Mercaptans  and  hydrogen 
sulfides  are  produced  in  wines  during 
fermentation.  The  aromas  and  flavors 
caused  by  these  compounds  can  vary   . 
from  minor  detractions  in  wine  quality 
to  extremely  offensive.  Copper  sulfate 
additions  can  change  a  flawed  wine  into 
a  very  good  wine. 

This  commenter  states  that  one  of  the 
main  contributors  to  sulfide  compounds 
in  wine  is  yeast  metabolism  of 
elemental  sulfur  during  fermentation. 
The  source  of  elemental  sulfur  is 
residual  from  mildew  control  in  the 
vineyards.  Currently,  winemakers  have 
the  option  of  using  other,  non  sulfur 
containing  compounds  for  mildew 
control  in  the  vineyard.  If  this  option 
were  for  some  reason  to  become 
unavailable,  the  alternative  would  be  to 
use  more  sulfur  in  the  vineyard,  thus 
resulting  in  potentially  more  sulfide 
production  during  fermentation  and  an 
increased  need  for  higher  levels  of 
copper  sulfate  additions  to  correct  the 
defect.  This  commenter  states  that  at 
one  time  he  could  remove  the  excess 
copper  with  a  cyanide  compound  to 
meet  the  legal  requirements  for  residual 
copper.  However,  this  is  no  longer  an 
option.  Consequently,  from  a 
winemaking  standpoint,  having 
allowable  levels  of  residual  copper  of  up 
to  0.5  ppm  is  much  more  preferable 
than  the  alternatives  which  are  flawed 
wine  or  moldy  grapes. 

After  reviewing  the  comments,  ATF 
agrees  that  there  is  a  need  to  increase 
the  residual  level  of  copper  which  can 
be  contained  in  finished  wine  from  0.2 
to  0.5  parts  per  million  (0.5  mg/L). 
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Consequently,  ATF  is  revising  the 
reference  or  limitation  column  in  27 
CFR  24.246  for  copper  sulfate  to  reflect 
this  change. 

Dimethyl  Dicaibonate  (DMDC) 

In  June  of  1988,  ATF  received  an 
application  from  a  winery  to  use 
diinethyl  dicarbonate  (DMDC)  in  wine. 
The  winery  application  stated  that 
DMDC  has  proven  useful  in  wine  as  a 
cold  beverage  sterilant  effective  against 
yeast,  bacteria  and  molds.  DMDC  acts  by 
inactivating  enzymes  in  the  micro- 
organisms present  in  the  wine.  DMDC 
hydrolyzes  in  the  wine  forming 
principally  carbon  dioxide  and 
methanol. 

The  application  further  stated  that 
compared  to  other  stabilization 
methods,  such  as  flash  pasteurization 
and  chemical  methods,  DMDC  is  more 
effective  in  controlling  problematic 
micro-organisms  and  does  not  lead  to 
the  development  of  resistant  strains. 
Additionally,  DMIX3  has  no  effect  on 
the  taste,  color  or  odor  of  wine,  unlike 
flash  pasteurization  or  other  chemical 
preservatives. 

The  winery  application  was 
submitted  under  former  27  CFR 
240.1053  (Application  for  use  of  new 
treating  material  or  process).  This 
section  of  regulations  has  since  been 
recodified  and  can  now  be  found  in  27 
CFR  24.250.  All  required  information 
was  submitted  with  the  application 
except  for  documentary  evidence  of  the 
U.S.  Food  and  Drug  Administration's 
(FDA's)  approval  of  the  material  for  its 
intended  purpose  in  the  amounts 
proposed  for  the  particular  treatment 
contemplated. 

In  the  October  21, 1988,  issue  of  the 
Federal  Register,  53  FR  41325,  FDA 
published  a  flnal  rule  amending  the 
food  additive  regulations  by  adding  21 
CFR  172.133  to  provide  for  the  safe  use 
of  DMDC  as  a  yeast  inhibitor  in  wines. 
The  effective  date  was  October  21, 1988. 

FDA's  final  rule  states,  in  part,  |hat 
DMDC  (CAS  Reg.  No.  4525-33-1)  may 
be  safely  used  in  wine  in  accordance 
with  the  following  conditions: 

(a)  The  additive  meets  the  following 
specifications: 

(1)  The  additive  has  a  purity  of  not 
less  than  99.8  percent  as  determined  by 
the  titration  method  specified  in  21  CFR 
172.133(a)(1). 

(2)  The  additive  contains  not  more 
than  2,000  parts  per  million  (0.2 
percent)  dimethyl  carbonate  as 
determined  by  a  method  entitled  "Gas 
Chromatography  Method  for  Dimethyl 
Carbonate  Impurity  in  Dimethyl 
Dicarbonate,"  which  is  incqrporated  by 
reference  in  accordance  with  5  U.S.C. 
5$2(a). 


(b)  The  additive  is  used  or  intended 
for  use  as  an  inhibitor  of  jreast  in  wine 
under  normal  circumstances  of  bottling 
where  the  viable  yeast  count  has  been 
reduced  to  500  per  milliliter  or  less  by 
current  good  manufacturing  practices 
such  as  flpsh  pasteurization  or  filtration. 
The  additive  may  be  added  to  wine  in 
an  amount  not  to  exceed  200  parts  per 
million  (ppm). 

Upon  receiving  notification  of  FDA's 
approval  of  DMDC  for  use  in  wine,  ATF 
approved  the  winery  application  to  use 
DMDC  in  all  standardized  wines  subject 
to  all  FDA  restrictions  on  its  use.  ATF 
has  been  approving  similar  applications 
to  use  DMDC  on  a  case  by  case  basis 
pending  final  action  on  its  use. 

ATF  nas  received  an  additional 
inquiry  from  the  wine  industry 
concerning  the  use  of  DMIX  in  bulk 
wine  being  held  for  bottling  between  the 
time  of  the  final  "bottle  polish" 
filtration  and  the  actual  filling  of  the 
bottles. 

ATF  contacted  FDA  concerning  this 
request  and  received  the  following 
reply.  FDA  has  no  objection  to  the  use 
of  DMDC  to  treat  wines  being  held  in 
tanks  between  the  time  of  the  final 
"bottle  polish"  filtration  and  the  actual 
filling  of  the  bottles  as  long  as  the 
requirements  in  21  CFR  172.133  are 
complied  with. 

Furthermore,  as  long  as  the  addition 
of  DMDC  to  wine  in  a  closed  storage 
tank  is  the  last  processing  step  before 
bottling.  FDA  has  determined  that  this 
use  of  DMDC  constitutes  "normal 
circumstances  of  bottling"  as  specified 
in  §  172.133.  Although  the  wine  to  be 
treated  with  DMDC  in  this  manner  must 
be  finished  and  must  not  undergo  any 
additional  manufacturing  processes, 
FDA  has  determined  that  tiie  finished 
wine  treated  with  DMDC  may  be 
blended  with  another  wine  as  long  as 
the  200  parts  per  million  (ppm)  overall 
limitation  on  the  addition  of  DMDC  to 
wine  is  not  exceeded. 

ATF  received  seven  comments  on  the 
use  of  DM£)C  in  wine  and  all  seven 
comments  favored  its  use.  One 
commenter  stated  that  DMDC  is 
effective  at  killing  any  residual  yeast 
which  may  have  reached  the  bottle.  The 
key  concept  is  DMDC's  ability  to  "kill" 
yeast  rather  than  merely  inhibiting  their 
growth.  Secondly,  DMDC  does  not  alter 
the  organoleptic  qualities  of  the  wine 
since,  within  hours  of  its  use  it 
hydrolyses  into  small  amounts  of  carbon 
dioxide  and  methyl  alcohol,  both  of 
which  are  naturally  occurring 
substances  in  wine. 

Another  commenter  states  that  the  use 
of  dimethyl  dicarbonate  provides 
wineries  with  a  safe,  efficient  and 
effective  means  of  controlling  the 


growth  of  yeast  in  wine.  Consequently, 
this  commenter  urges  its  addition  to  the 
authorized  wine  treating  material  list  in 
27  CFR  24.246. 

An  additional  commenter  states  that 
ATF  could  improve  the  section  relating 
to  the  holding  of  wines  prior  to  bottling 
by  placing  a  limit  on  the  total  DMDC 
addition  to  any  bottled  wine  of,  for 
example,  400  mg/L.  This  commenter 
states  that  this  limit  would  be  twice  the 
approved  level  for  a  single  addition  and 
repeated  additions  should  only  be 
necessary  if  the  wine  being  held  is 
recontaminated  or  held  for  much  longer 
than  usual  times.  The  commenter  states 
that  unless  such  a  limit  is  made,  wines 
with  significantly  higher  methanol 
contents  could  result  from  repeated 
applications  within  the  regulated  use. 

ATF  feels  that  the  above  commenter 
has  misinterpreted  the  200  parts  per 
million  (200  mg/L)  limitation  on  the  use 
of  DMDC  in  wine.  The  200  parts  per 
million  limitation  is  a  cumulative  total 
of  DMDC  which  can  be  added  to  wine. 
In  no  case  can  DMDC  be  added  again  to 
wine  if  the  cumulative  total  of  DMDC 
which  has  already  been  added  to  the 
wine  is  200  parts  per  million. 
Consequently,  if  wines  are  properly 
treated  with  DMDC  in  accordance  with 
the  200  parts  per  million  cumulative 
limitation,  these  wines  should  not  have 
significantly  higher  methanol  contents. 

The  final  commenter  on  DMDC,  the 
Wine  Institute,  stated  that  its  members 
support  the  proposals  concerning  the 
use  of  DMDC.  In  addition,  the  Wine 
Institute  stated  that  it  agrees  with  the 
cumulative  concentration  limitation  of 
200  parts  per  million,  and  further 
supports  the  use  of  DMDC  for  all  wines, 
including  dealcoholized  wines. 
Furthermore,  the  Wine  Institute 
requested  that  ATF  urge  the  Food  and 
Drug  Administration  to  approve  the 
food  additive  petition  filed  by  Mobay 
Corporation  for  the  use  of  DMDC  for  ail 
wines. 

On  January  26, 1993,  FDA  published 
a  final  rule  in  the  Federal  Register  (58 
FR  6088),  effective  on  the  same  date, 
which  amended  the  food  additive 
regulations  to  provide  for  the  safe  use  of 
DMDC  as  a  yeast  inhibitor  in 
dealcohoUzed  and  low  alcohol  wines. 
FDA  regulations  at  21  CFR  172.133  now 
state  that  DMDC  (CAS  Reg.  No.  4525- 
33-1)  may  be  safely  used  in  wine. 
dealcohoUzed  wine,  and  low  alcohol 
wine.  This  additional  approval  of  the 
use  of  DMDC  in  dealcoholized  and  low 
alcohol  wines  is  conditioned  on  its 
being  used  as  an  inhibitor  of  yeast  in 
dealcoholized  wine  and  in  low  alcohol 
wine  under  normal  circumstances  of 
bottling  where  the  viable  yeast  count 
has  been  reduced  to  500  per  milliliter  or 
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less  by  current  good  manufacturing 
practices  such  as  flash  p>asteurization  or 
filtration.  The  additive  may  be  added  to 
dealcoholized  wine  or  low  alcohol  wine 
in  an  amount  not  to  exceed  200  parts 
per  million  (ppm). 

After  reviewing  all  the  comments 
received  concerning  DMDC,  including 
the  recent  FDA  approval  of  DMDC  in 
dealcoholized  and  low  alcohol  wines. 
ATF  has  decided  to  approve  its  use  in 
wine,  dealcoholized  wine,  and  low 
alcohol  wine  at  a  maximum  cumulative 
level  of  200  parts  per  million  as  long  as 
all  the  requirements  contained  in  FDA 
regulations  at  21  CFR  172.133  are 
complied  with.  This  new  wine  treating 
material  is  being  added  to  the 
authorized  list  in  ATF  regulations  at  27 
CFR  24.246. 

Polyvinylpolypyrrolidone  (PVPP) 

Several  years  ago,  ATF  received  an 
application  from  a  winery  to  use 
polyvinylpolypyrrohdone  (PVPP)  to 
remove  excess  color  from  "blush"  type 
wines.  The  application  requested  that 
up  to  60  pounds  of  PVPP  per  1,000 
gallons  (7.16  g/L)  of  wine  be  authorized 
for  use.  The  winery  submitting  the 
appUcation  feh  that  PVPP  has  an 
advantage  over  some  currently  approved 
color  removal  methods  in  that  it  has  less 
effect  on  the  vinous  character  of  the 
wine  than  some  of  the  other  methods. 
The  winery  stated  that  PVPP  is  a  well 
known  material  which  leaves  no 
treatment  residues  in  the  wine,  as  it  is 
completely  insoluble  in  wina  PVPP 
simply  attracts  the  undesirable 
components  of  the  wine  to  itself.  The 
winery  stated  that  all  PVPP  will  be 
filtered  out  of  the  treated  wine. 

Before  and  after  samples  of  "blush" 
wine  treated  with  up  to  60  pounds  of 
PVPP  per  1,000  gallons  of  wine  were 
analyzed  by  the  ATF  laboratory.  The 
laboratory  evaluation  data  revealed  no 
signi6cant  change  in  the  wine  other 
than  the  visible  color  change  and  the 
reduction  of  the  spectrophotometric 
measurement  resulting  from  the  PVPP 
treatment.  The  analysis  also  indicated 
that  all  PVPP  had  been  removed  from 
the  treated  wine. 

After  analyzing  the  application, 
including  the  laboratory  results  of  the 
before  and  after  samples  of  the  treated 
wine,  ATF  approved  the  winery 
application  to  use  up  to  60  pounds  of 
PVPP  per  1,000  gallons  of  wine  for  the 
purpose  of  removing  color  from  red  or 
black  wine  or  red  or  black  juice.  Our 
approval  was  contingent  on  the  winery 
following  the  prescribed  conditions 
listed  in  Food  and  Drug  Administration 
(FDA)  regulations  at  21  CFR  173.50  with 
the  exception  that  PVPP  may  be  used  as 
a  stabilizing  agent  and  to  remove  color 


from  red  or  black  wine  and  red  or  black 
juice  rather  than  just  as  a  clarihring 
agent. 

ATF  has  been  approving  apphcations 
from  other  wineries  to  use  PVPP  to 
remove  color  from  juice/wine  on  a  case- 
by-case  basis  pending  final  action  on 
this  issue  through  the  rulemaking 
process.  Accordingly,  ATF  proposed  in 
Notice  No.  740  that  PVPP  be  allowed  for 
use  in  the  production  of  wine  to  remove 
color  from  red  or  black  wine  or  juice  at 
a  maximum  level  of  60  pounds  per 
1,000  gallons  (7.19  g/L).  PVPP  had 
already  been  approved  by  ATF  for  use 
in  wine  production  to  clarify  and  to 
stabilize  wine  at  a  maximum  level  of  6.7 
pounds  per  1,000  gallons  (0.8  g/L). 

ATF  received  three  comments  to 
Notice  No.  740  concerning  PVPP.  All 
three  comments  were  in  favor  of  the 
proposal.  However,  one  commenter 
stated  that  the  PVPP  limit  should  be 
eliminated  entirely  since  the  agent  is 
insoluble  and  there  is  no  risk  of  a 
soluble  residue.  This  commenter  states 
that  PVPP  is  an  adsorbent  and  not 
actually  a  "clarifying  agent."  PVPP  is 
used  for  the  adsorptive  reduction  of 
phenol  concentration.  He  states  that  the 
first  listed  use  of  PVPP  (to  clarify  and 
to  stabilize  wine)  is  simply  a  subset  of 
the  second  use  (to  remove  color  from 
red  or  black  wine  or  juice)  in  which  the 
coloring  components  (also  phenols)  are 
removed.  This  commenter  indicates  that 
there  is  no  need  for  both  descriptions. 

In  addition,  this  same  commenter 
states  that  the  application  of  dense-bed 
contacting  technologies  using  this  agent 
cannot  be  accomplished  at  even  the 
proposed  levels  (60  lb/ 1000  gal),  even 
though  the  effective  proportions  of  agent 
to  wine  would  be  equivalent  to  less  than 
10  lb/1000  gal  when  the  aggregate 
volume  of  wine  is  considered.  The  use 
of  such  levels  of  agent  permit  the 
lowering  of  phenolic  components  that 
do  not  have  a  strong  affinity  for  PVPP. 
Furthermore,  this  conunenter  states  that 
the  use  of  dense-bed  treatments  would 
also  permit  the  regeneration  of  the  agent 
and  reduce  the  quantity  of  waste 
materials  associated  with  the  treatment. 

And  finally,  the  Wine  Institute 
commented  that  it  supports  the  use  and 
concentration  levels  proposed  for  PVPP. 
In  addition,  this  commenter  states  that 
the  use  of  PVPP  provides  greater 
flexibility  to  winemakers  in  the 
treatment  of  red  and  black  juices  for  the 
control  of  color  in  the  production  of 
"blush"  type  wines. 

ATF  agrees  that  the  use  of  PVPP  to 
clarify  and  to  stabilize  wine  can  be 
considered  a  subset  of  the  second  stated 
use  which  is  to  remove  color  from  red 
or  black  wine  or  juice.  Consequently. 
ATF  is  combining  these  two  uses  into 


one  which  will  state  that  PVPP  can  be 
used  to  clarify  and  to  stabilize  wine  and 
to  remove  color  fit>m  red  or  black  wine 
or  juice.  The  reference  or  limitation 
column  for  PVPP  in  27  CFR  24.246.  as 

Eroposed  in  Notice  No.  740.  is  also 
eing  changed  to  eliminate  the 
paragraph  listed  immediately  to  the 
right  of  the  first  use  of  PVPP  and  to 
make  the  second  paragraph  listed 
immediately  to  the  right  of  the  second 
use  of  PVPP  apply  to  all  uses.  In 
addition,  after  reviewing  all  the 
comments  on  PVPP,  ATT  has  decided  to 
retain  the  60  lbs/1.000  gals.  (7.19  g/L) 
limitation  as  proposed  in  the  notice. 

ATF  will  give  further  consideration  to 
the  comment  concerning  dense-bed 
contacting  technologies  using  PVPP.  If, 
after  further  review,  ATF  decides  there 
is  merit  to  this  comment,  we  may 
include  this  comment  as  a  proposal  in 
a  future  notice  of  proposed  rulemaking. 

Use  of  Acid  To  Correct  Natural 
Deficiencies  (§24.182) 

ATF  profKJsed  in  Notice  No.  740  to 
revise  §24. 182(a)  to  allow  the  use  of 
tartaric  acid  to  reduce  the  pH  of  juice  or 
wine  where  amelioration  material  is 
used  in  the  production  of  grape  wine. 
This  would  provide  wineries  with  an 
alternative  method  to  reduce  pH  if  they 
do  not  wish  to  use  the  ion  exchange 
method.  Currently,  wineries  cannot  add 
tartaric  acid  to  their  juice  or  wine  if  they 
are  going  to  ameliorate  their  wine.  This 
proposal  would  allow  wineries  who 
have  ameliorated,  or  who  are  going  to 
ameliorate,  their  wine  to  use  tartaric 
acid  to  lower  their  pH.  However,  if 
tartaric  acid  is  used  to  reduce  the  pH. 
Notice  No.  740  proposed  an  added 
requirement  that  the  fixed  acid  level  of 
the  juice  be  measured  prior  to  the 
addition  of  any  tartaric  acid  to 
determine  the  maximum  quantity  of 
ameliorating  material  allowed. 

ATF  requested  comments  on  whether 
the  use  of  tartaric  acid  to  reduce  the  pH 
of  grape  juice/wine  where  ameliorating 
material  is  used  is  in  accordance  with 
good  commercial  practice.  ATF  also 
requested  comments  on  what  limit 
should  be  placed  on  the  reduction  of  pH 
of  the  juice/wine  if  this  proposal  were 
to  be  adopted.  ATF  tentatively  proposed 
that  the  pH  cannot  be  reduced  below  3.0 
when  adding  tartaric  acid  to  ameliorated 
grape  juice  or  wine  (ATF  tentatively 
proposed  a  pH  2.5  limit  for  ion 
exchange  which  has  subsequently  been 
changed  to  2.8).  ATF  also  requested 
comments  on  whether  a  pH  3.0  limit 
would  be  consistent  with  good 
commercial  practice  and  whether  there 
should  be  a  different  limit  for  Vitis 
vinifera  wine  versus  wine  made  hum 
other  grapes. 


Federal  Register  /  Vol.  58,  No.  193  /  Thursday.  October  7.  1993  /  Rules  and  Regulations      52227 


In  response  to  this  proposal 
concerning  the  use  of  tartaric  add  in 
ameliorated  wines,  ATF  received  four 
comments.  Two  were  in  support  of  the 
proposal,  one  was  in  support  under 
certain  conditions,  and  one  was 
opposed  to  the  proposal. 

One  of  these  commenters  stated  that 
the  use  of  tartaric  acid  should  be 
permitted  provided  that  the 
ameliorating  material  is  grape  juice  or 
grape  wine.  Another  commenter  stated 
that  he  was  opposed  to  the  proposal. 
This  commenter  stated  that  wines  (or 
juices)  which  have  been  or  are  going  to 
be  ameliorated  should  not  be 
acidulated.  He  indicates  that  one 
ameliorates  to  correct  deficiencies,  e.g.. 
insuflicient  sugar  content.  One  also 
ameliorates  to  reduce  excesses,  e.g.. 
excess  acid  (water  is  added  to  dilute  the 
add;  then  sugar  is  added  to  bring  the 
sugar  level  back  up).  This  commenter 
states  that  adding  acid  after  adding 
water  to  dilute  the  acid  would  seem  to 
allow  the  producer  to  stretch  the  total 
amount  of  wine.  This  would 
consequently  give  the  producer  an 
unfair  economic  advantage.  This 
commenter  indicates  that  an  alternative 
solution  would  be  to  allow  the 
winemaker  to  add  tartaric  acid  only  if 
no  water  has  been  added  as  ameliorating 
material. 

After  reviewing  the  comments  on 
tartaric  acid,  ATF  has  dedded  to  adopt 
the  proposal  to  allow  the  redudion  of 
the  pH  of  grape  juice/wine  to  not  below 
pH  3.0  where  ameliorating  material  is 
used  in  the  produdion  of  grape  wine. 
This  change  is  for  both  Vitis  vinifera 
wine  and  for  wine  made  from  other 
grapes. 

ATF  is  adopting  this  proposal  on 
tartaric  acid  because  of  the  problem 
posed  by  wines  having  both  high  addity 
and  high  pH.  In  such  a  case,  the  wine 
needs  to  be  ameliorated  to  reduce  the 
high  acidity.  The  wine  also  will  need  to 
have  tartaric  acid  added  to  reduce  the 
pH.  unless  the  winery  can  afford  to  use 
the  ion  exchange  process  for  this 
purpose.  The  amelioration  credit  must 
be  calculated  prior  to  the  pH  adjustment 
with  tartaric  acid.  Consequently,  the 
amelioration  credit  will  not  be  increased 
due  to  the  pH  adjustment.  Tartaric  acid 
is  therefore  being  approved  for  use  in 
ameliorated  grape  wine  (or  juice)  for  the 
purpose  of  reducing  the  pH  down  to  not 
below  pH  3.0,  not  for  the  puq)ose  of 
correding  natural  defidencies  in 
ameliorated  wine/juice. 

ATF  also  proposed  in  Notice  No.  740 
to  revise  §  24.182(b)  to  make  this 
paragraph  clearer.  Several  persons  had 
questioned  the  meaning  of  §  24.182(b)  in 
regard  to  the  quantity  of  acids  which 
can  be  added  either  prior  to  or  during 


fermentation.  Some  proprietors  had 
interpreted  the  first  sentence  of 
§  24.182(b)  to  mean  that  any  amount  of 
acids  can  be  added  to  juice/wine  prior 
to  or  during  fermentation.  These 

ftroprietors  pointed  out  that  the 
imitation  on  the  quantity  of  fixed  acid 
in  the  finished  wine  is  not  stated  until 
the  second  sentence  which  prescribes 
the  types  of  acids  which  can  be  added 
to  wine  after  fermentation  is  completed. 
The  limitation  prescribed  is  that  die 
fixed  add  level  of  the  finished  wine 
(calculated  as  tartaric  acid)  may  not 
exceed  9.0  grams  per  liter.  An  exception 
to  this  limitation  for  high  soUds  wine  is 
also  stated  in  this  paragraph.  Prior 
regulations  on  this  subjed  may  have 
been  clearer  because,  at  that  time,  a 
comma  was  used  to  divide  what  is  now 
the  first  two  sentences  of  §  24.182(b). 

Since  in  prior  regulations  these  first 
two  sentences  were  just  one  extremely 
long  sentence,  it  was  easier  to  see  that 
the  limitation  on  the  quantity  of  fixed 
acid  in  the  finished  wine  included  any 
acid  added  to  corred  natural 
deficiencies  whether  the  add  was  added 
prior  to,  during,  or  after  fermentation. 

ATF  received  no  comments  in 
response  to  this  proposal  to  clarify 
§  24.182(b).  Consequently,  since  it 
appears  that  §  24.182(b)  is  ambiguous  as 
currently  written,  ATF  is  revising  this 
paragraph  to  make  clear  that  all  add 
added  to  wine  to  correct  natural 
deficiencies,  whether  added  before, 
during,  or  after  fermentation,  is  to  be 
included  when  determining  whether  the 
fixed  acid  level  of  the  finished  wine 
(calculated  as  tartaric  acid)  exceeds  the 
prescribed  limitation. 

Carbohydrase  Enzymes 

In  Notice  No.  740.  ATF  requested 
comments  on  whether  the  following 
carbohydrase  enzymes  should  be 
removed  from  the  wine  treating  material 
list  in  27  CFR  24.246:  a/p/ia-Amylase. 
beto-Amylase,  Glucoamylase.  and 
Amyloglucosidase.  Currently,  these 
enzymes  are  listed  both  in  the  wine 
treating  material  list  and  in  27  CFR 
24.247  (Materials  authorized  for  the 
treatment  of  distilling  material).  ATF 
asked  whether  these  enzymes  are  being 
used  by  wine  producers  in  the  treatment 
of  wine/juice  for  the  stated  purpose  of 
converting  starches  to  fermentable 
carbohydrates  or  whether  these  enzymes 
are  only  being  used  in  the  treatment  of 
distilling  material. 

ATF  received  no  comments  in 
support  of  delisting  these  particular 
carbohydrase  enzymes.  On  the  other 
hand,  ATF  received  three  comments  in 
favor  of  retaining  these  carbohydrase 
enzymes  in  the  list  of  authorized  wine 
treating  materials  in  27  CFR  24.246.  One 


commenter  stated  that  these 
carbohydrase  enzymes  have  utility  in 
the  wine  industry  and,  therefore,  should 
not  be  deleted  as  approved  processing 
materials  for  the  treatment  of  wine  or 
juice. 

The  Wine  Institute  stated  that  these 
enzymes  are  currently  being  used  by 
wine  producers  and  have  been  used  for 
years  when  the  presence  of  excessive 
levels  of  starch  impede  normal 
processing  of  must  and  juice.  Further, 
these  enzymes  provide  winemakers 
with  flexibility  in  converting  residual 
starch  materials  to  fermentable 
carbohydrates  and  incidentally  allow 
increasied  filterability  of  treated  juices 
and  wines.  In  conclusion,  the  Wine 
Institute  stated  that  these  enzymes  are 
necessary  in  wine  produdion  and 
should  not  be  delisted. 

After  reviewing  the  conunents 
concerning  these  carbohydrase 
enzymes.  ATF  has  determined  that  such 
enzymes  are  still  being  used  by  the  wine 
industry  for  the  purpose  of  converting 
starches  to  fermentable  carbohydrates. 
Consequently,  ATF  is  retaining  these 
enzymes  as  authorized  wine  treating 
materials  in  27  CFR  24.246. 

Hydrogen  Peroxide 

In  T.D.  ATF-299.  ATF  stated  that 
hydrogen  peroxide  was  not  being 
removed  from  the  list  of  authorized 
wine  treating  materials  at  that  time 
because  it  was  still  being  used  by  a  few 
wineries  to  remove  color  from  the  juice 
of  red  and  black  grapes.  However,  we 
stated  that  ATF  continues  to  have  some 
reservations  about  the  chemical  changes 
resulting  &t)m  the  use  of  hydrogen 
peroxide  to  decolorize  juice.  One 
problem  which  has  been  brought  up  by 
several  industry  members  is  that 
hydrogen  peroxide  is  a  strong  oxidizing 
agent  which  will  add  carbonyl  groups, 
convert  ketones  and  aldehydes  to  acids, 
break  chains,  interrupt  resonance 
structures  of  many  phenolic  molecules, 
and  give  rise  to  quinoid  structures 
which  can  quickly  pol>Tnerize. 

In  addition,  the  Wine  Institute,  which 
represents  hundreds  of  wineries,  stated 
in  a  previous  comment  that  they  do  not 
consider  the  use  of  hydrogen  peroxide 
to  remove  color  from  the  juice  of  red 
and  black  grapes  to  be  in  accordance 
with  good  commercial  practice. 
Therefore,  in  Notice  No.  740,  ATF 
requested  comments  from  all  interested 
parties  concerning  whether  the  use  of 
hydrogen  peroxide  to  decolorize  grape 
juice  is  considered  to  be  in  accordance 
with  good  commercial  practice. 

ATF  received  three  comments 
concerning  hydrogen  peroxide  and  all 
three  commenters  favored  the  delisting 
of  this  material  from  the  authorized 
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wine  treating  material  list  in  27  CFR 
24.246.  One  commenter  stated  that 
hydrogen  peroxide  should  be  removed 
from  the  regulations  since  it  has  little 
relevance  to  common  winemaking 
practice.  Another  commenter  stated  that 
they  did  not  believe  that  the  use  of 
hydrogen  peroxide  to  remove  color  from 
red  or  black  grapes  was  in  accordance 
with  good  commercial  practice.  The 
third  commenter  stated  that  they 
support  the  delisting  of  hydrogen 
peroxide  for  the  reasons  stated  in  Notice 
No.  740. 

After  reviewing  the  comments 
regarding  the  use  of  hydrogen  peroxide 
to  remove  color  from  the  juice  of  red 
and  black  grapes,  ATF  has  decided  that 
such  use  is  not  in  accordance  with  good 
commercial  practice.  Qinsequently, 
hydrogen  peroxide  is  being  delisted 
from  the  wine  treating  material  list  in  27 
CFR  24.246. 

Pasteurized  Milk 

ATF  has  approved  several 
applications  from  wineries  under  27 
CFR  24.249  to  experiment  with  the  use 
of  pasteurized  milk  as  a  fming  agent  for 
white  wine.  We  have  allowed  white 
wine  to  be  fined  with  up  to  2.0  Hters  of 
pasteurized  milk  per  1,000  liters  of  wine 
(0.2  percent  VA').  Within  this 
limitation,  we  have  allowed  the 
wineries  to  sell  the  treated  wine  or  to 
use  it  in  any  commercial  purpose.  We 
have  received  several  favorable 
responses  from  these  wineries 
concerning  their  experimentation  with 
pasteurized  milk  to  fine  white  wine. 
Consequently,  in  Notice  No.  740,  ATF 
requested  comments  from  all  interested 
persons  concerning  whether  the  use  of 
pasteurized  milk  to  fine  white  wine  is 
considered  to  be  in  accordance  with 
good  commercial  practice. 

ATF  received  five  comments 
regarding  the  use  of  pasteurized  milk  as 
a  fining  agent  for  white  wine.  Four 
commenters  were  in  favor  of  its  use  for 
this  purpose  whereas  one  commenter 
opposed  such  use. 

One  commenter  stated  that  since  milk 
is  the  natural  product  from  which 
casein  is  derived,  he  feels  that  the  use 
of  pastetirized  milk  to  fine  white  wine 
should  be  considered  to  be  in 
accordance  with  good  commercial 
practice. 

Another  commenter  stated  that  since 
1988  they  have  been  using  milk  fining 
to  enhance  the  transformation  of  white 
wine  into  a  delicious  beverage.  This 
commenter  stated  that  the  use  of  milk  is 
not  an  original  idea.  According  to  him, 
milk  has  been  used  on  Chardonnay 
wine  in  the  Burgundy  region  of  France 
for  many  years.  Since  this  Chardonnay 
is  world  renowned,  this  commenter 


stated  that  his  winery  also  decided  to 
use  milk  to  fine  their  Chardonnay.  He 
states  that  milk  fining  can  be  thought  of 
as  a  variation  on  a  theme,  a  substitute 
for  casein,  which  is  a  dry  milk  protein 
commonly  used  in  California. 

This  commenter  states  that  milk 
fining  has  become  an  important  and 
integral  winemaking  tool  which  can 
impart  many  positive  attributes.  It  is 
also  easy  to  use  as  it  can  be  added 
directly  to  wine,  unlike  casein,  which 
requires  a  hydration  step.  This 
commenter  feels  that  the  acceptance  of 
milk  fining  recognizes  a  traditional 
winemaking  practice  of  France  and  is 
therefore  in  accordance  with  good 
commercial  practice. 

An  additional  commenter,  the  Wine 
Institute,  stated  that  they  support  the 
proposal  to  allow  the  use  of  pasteurized 
milk  to  clarify  white  wines.  They  state 
that  they  assume  that  the  proposal 
allows  pasteurized  whole  or  skim  milk 
as  a  treatment  material.  In  addition,  the 
Wine  Institute  proposes  that  the  use  of 
milk  be  expanded  to  allow  for  its  use 
with  sherry  and  other  fortified  white 
wines.  This  commenter  indicates  that 
milk  does  an  excellent  job  of  lightening 
the  color  of  sherry  without  the  use  of 
carbon. 

The  one  commenter  opposing  the  use 
of  pasteurized  milk  as  a  fining  agent  in 
white  wine  stated  that  milk  should  not 
be  approved  since  it  has  no  obvious 
advantage  over  casein  preparations  yet 
would  introduce  minerals  at  significant 
concentrations.  This  commenter  states 
that  he  is  seriously  concerned  that  the 
introduction  of  appreciable  levels  of 
calcium  ions  could  lead  to  the 
development  of  a  calcium  tartrate 
instability  in  wines. 

After  reviewing  all  the  comments  on 
the  use  of  pasteurized  milk  to  fine  white 
wine,  ATF  has  decided  to  approve  this 
material  as  a  fining  agent  with  the 
limitation  that  the  amount  used  shall 
not  exceed  2.0  liters  of  pasteurized 
whole  or  skim  milk  per  1,000  liters  of 
white  grape  wine  or  sherry  (0.2  percent 
V/V).  ATF  has  decided  to  allow  the  use 
of  this  material  as  a  fining  agent  in  all 
white  grape  wines,  to  include  sherry 
and  other  similar  white  grape  wines, 
rather  than  restricting  its  use  to  white 
wine  only.  This  expansion  of  the  use  of 
pasteurized  milk  as  a  fining  agent  will 
give  winemakers  added  flexibility  in 
producing  their  wines  and  is  in 
accordance  with  several  industry 
members'  comments. 

In  regard  to  one  commenter's  concern 
about  the  possible  development  of 
calcium  tartrate  instability  in  wines 
treated  with  pasteurized  milk,  ATF 
believes  that  such  instability  is  not  a 
serious  problem  since  experimentation 


by  several  wineries  over  a  period  of 
seven  or  eight  years  has  shown  no 
evidence  of  calcium  instability. 

Thermal  Gmdient  Processing  Applied  to 
Grape  Juice 

ATF  has  approved  a  winery 
application  to  apply  thermal  gradient 
technology,  currently  used  for  wine,  to 
grape  juice.  The  process  involves  taking 
a  typical  Brix  juice  and  separating  it 
into  a  low  sugar  fraction  and  a  high 
sugar  fi^ction.  Both  the  low  Brix  and 
hi^  Brix  fi^ctions  will  be  used  in  wine 
production.  While  the  high  Brix  fraction 
has  a  Brix  level  usually  associated  with 
concentrate,  the  winery  stated  that  it  is 
simply  high  Brix  juice.  The  winery 
stated  the  high  Brix  juice  would  not  be 
diluted  with  water  for  use  in  wine 
production. 

The  ATF  Laboratory  conducted  tests, 
including  organoleptic  tests,  on  the  low 
Brix  juice  and  determined  that  a 
significant  distinction  could  be  made 
between  low  Brix  juice  produced  by 
thermal  gradient  technology  and  low 
Brix  juice  produced  by  adding  water  to 
the  juice.  Consequently,  we  approved 
the  winery  application. 

In  Notice  No.  740,  ATF  proposed  to 
expand  the  use  of  thermal  gradient 
processing  in  27  CFR  24.248  to  include 
the  production  of  low  Brix  juice  for  use 
in  wine  production.  ATF  requested 
comments  frt)m  all  interested  parties 
concerning  whether  the  use  of  thermal 
gradient  processing  to  produce  low  Brix 
juice  is  considered  to  bis  in  accordance 
%vith  good  commercial  practice  when 
the  juice  is  used  in  the  production  of 
wine. 

Two  comments  were  received  that 
were  in  full  support  of  this  proposal 
whereas  one  comment  was  received  that 
was  somewhat  opposed  to  the  proposal. 
One  of  the  commenters  who  was  in  full 
support  of  this  proposal  stated  that  the 
use  of  low  Brix  juice  produced  by 
thermal  gradient  processing  in  the 
production  of  wine  would  allow  the 
production  of  a  wine  that  is  low  in 
alcohol  without  having  to  remove 
alcohol  or  dilute  the  wine  after 
fermentation. 

The  commenter  who  was  somewhat 
opposed  to  this  proposal  stated  that 
there  needs  to  be  a  clearer  definition  of 
what  is  meant  by  "low  Brix  juice" 
before  it  can  even  be  considered.  This 
commenter  stated  that  if  it  is  to  be 
compared  to  water  additions  its  use 
should  be  restricted  to  those  regions  and 
wine  styles  in  which  water  addition  is 
permitted. 

After  reviewing  the  comments  on  this 
proposal,  ATF  has  decided  to  approve 
the  use  of  thermal  gradient  processing 
for  the  purpose  of  separating  juice  into 


Federal  RcgUter  /  Vol.  56.  No.  193  /  Thursday.  October  7.  1993  /Rules  and  RegulaUons      52229 


low  Brix  and  high  Brix  juice  fractions  in 
the  production  of  wine.  The  low  Brix 
fraction  is  not  considered  a  dilution  but 
rather  a  separation.  If  water  other  than 
what  was  originally  present  is  used  in 
this  process,  then  such  water  would 
have  to  be  considered  part  of  the 
amelioration  material  where 
amelioration  is  ailowed.  In  regard  to  the 
high  Brix  juice  fraction  derived  from 
this  process,  such  fraction  cannot  be 
diluted  with  wgter  for  use  in  wine 
production. 

Calcium  Carbonate.  Potassium 
Caibonate  and/or  Potassium 
Bicarbonate  To  Reduce  Acidity  in  Juice 

Qirrently,  calcium  carbonate  (with  or 
without  calcium  salts  of  tartaric  and 
malic  acids)  and  potassium  carbonate 
and/or  potassium  bicarlmnate  are 
authorized  by  27  CFR  24.246  to  be  used 
to  reduce  the  excess  natural  acids  in 
high  acid  wine.  Recently,  we  received  a 
request  to  use  these  wine  treating 
materials  earlier  in  the  process  by 
adding  them,  separately  or  in 
combination,  to  juice  for  the  purpose  of 
reducing  the  excess  natural  acidity  in 
high  acid  juice  prior  to  or  during 
fermentation.  Some  winemakers  state 
that  the  earlier  in  the  process  you 
reduce  the  acid,  the  better  off  you  are. 

In  Notice  No.  740.  ATF  proposed 
adding  this  additional  use  for  these 
wine  treating  materials  to  27  CFR 
24.246.  The  reference  or  limitation 
column  for  these  materials  was  left 
unchanged  to  read  that  the  natural  or 
fixed  acids  shall  not  be  reduced  below 
5  parts  per  thousand  (5  g/L). 

ATF  received  three  comments  in  favor 
of  allowing  the  additional  use  of 
calcium  carbonate,  potassium  carbonate 
and/or  potassium  bicarbonate  to  reduce 
excess  natural  acidity  in  high  acid  juice 
prior  to  or  during  fermentation.  No 
comments  were  received  which  were 
opposed  to  this  additional  use  of  these 
materials.  One  commenter  stated  that 
the  use  of  carbonates  to  reduce  excess 
natural  acidity  prior  to  or  during 
fermentation  is  good  commercial 
practice. 

Another  commenter  stated  that  these 
materials  are  currently  in  use  (and  have 
been  for  many  years)  for  this 
application,  even  though  apparently, 
illegally.  This  commenter  states  that  it 
is  the  preferred  method  of  treatment  for 
these  salts.  This  commenter  further 
states  that  the  addition  of  tartaric  and/ 
or  malic  acid  is  required  in  certain 
situations  where  the  joint  precipitation 
of  the  calcium  salts  of  these  acids  is 
desired  but  limited  by  the  low  levels  of 
one  of  them.  In  addition,  this 
commenter  stated  that  the  existing  and 
proposed  limits  related  to  fixed  acids 


are  too  low  in  his  experience  and  could 
easily  be  raised  to  6.0  or  7.0  g/L  while 
still  being  within  the  levels  ever 
expected  in  good  commercial  practice. 

After  reviewing  tiie  comments 
received  concerning  these  wine  treating 
materials.  ATF  has  decided  to  approve 
their  use  in  high  acid  juice  as  proposed 
in  Notice  No.  740.  The  reference  or 
limitation  column  in  27  CFR  24.246  «vill 
continue  to  read  that  the  natural  or  fixed 
acids  shall  not  be  reduced  below  5  parts 
per  thousand  (5  g/L). 

Oxygen  and  Compressed  Air 

Currently,  the  wine  treating  material 
regulations  at  §24.246  authorize  the  use 
of  oxygen  and  compressed  air  in  the 
baking  or  maturing  of  wine  and  the 
aeration  of  sherry.  The  "Reference  or 
limitation"  column  of  this  regulation 
states  that  oxygen  and  compressed  air 
may  be  used  provided  it  does  not  cause 
changes  in  the  wine  other  than  those 
occurring  during  the  usual  storage  in 
wooden  cooperage  over  a  period  of  time. 
We  have  recently  been  asked  by  a 
winemaker  to  allow  the  use  of  oxygen 
and  compressed  air  in  juice  in  order  to 
oxidize  the  pigments  in  the  juice  so  the 
pigments  can  be  more  easily  removed  in 
order  to  produce  "blush"  type  wines. 
This  request  has  led  us  to  reevaluate  the 
purpose  for  the  restrictions  on  the  use 
of  oxygen  and  compressed  air  in 
§  24.246. 

As  a  result  of  this  reevaluation 
process,  ATF  proposed  in  Notice  No. 
740  to  remove  the  restrictions  on  oxygen 
and  compressed  air  and  to  simply  state 
that  these  materials  may  be  used  in  juice 
and  wine. 

ATF  received  three  comments  in 
support  of  this  proposal  and  one 
comment  which  mentions  the  proposal 
but  does  not  express  support  or 
opposition  to  the  proposal.  One 
commenter  states  that  they  see  no 
reason  for  the  current  restrictions  on  the 
use  of  ox>'gen  or  compressed  air  in 
winemaking.  Another  commenter  states 
that  the  present  restriction  on  oxygen 
and  compressed  air  should  be 
eliminated  since  there  is  commonly  a 
need  to  re-aerate  juices  prior  to  yeast 
inoculation  for  normal  cell  viability  and 
fermentation  performance.  This 
commenter  states  that  this  is  especially 
so  in  juices  that  have  not  had  sulphur 
dioxide  added  or  those  with  ascorbic 
acid  added. 

Another  commenter  states  that  in  the 
production  of  authentic  sherry  the  use 
of  oxygen  and  compressed  air  is  not 
needed.  This  commenter  further  states 
that  the  use  of  oxygen  and  compressed 
air  and  other  similar  procedures  are 
only  used  to  produce  imitations  of  the 
original  sherry. 


After  viewing  the  above  comments, 
ATF  has  decided  to  approve  the 
removal  of  the  restrictions  on  the  use  of 
oxygen  and  compressed  air  and  to 
simply  state  that  oxygen  and 
compressed  air  may  be  used  in  juice  and 
wine. 

Rexised  Alcohol  Tolerance  on  Labels  of 
Wines  Under  7  Percent  Alcohol  by 
Volume 

The  Federal  Alcohol  Administration 
Act  (FAA)  regulations  contain  labeling 
requirements  for  wines  with  an  alcohol 
content  of  7  percent  by  volume  and 
above.  The  requirements  for  labeling 
wines  under  7  percent  alcohol  by 
volume  are  in  the  Internal  Revenue 
Code  (IRC)  wine  regulations.  During  the 
revision  of  the  IRC  wine  regulations, 
ATF  determined  that  there  was  no 
specific  provision  for  an  alcohol 
tolerance  on  labels  for  wines  under  7 
percent  by  volume.  The  tolerances  in 
alcohol  content  provided  for  in  former 
27  CFR  240.579  were  those  allowed 
under  27  CFR  part  4.  and,  therefore, 
were  not  applicable  to  wine  having  less 
than  7  percent  alcohol  by  volume. 

A  notice  of  proposed  rulemaking 
(Notice  No.  584)  for  the  revision  and 
recodification  of  the  IRC  wine 
regulations  was  published  in  the 
Federal  Register  on  March  7, 1986.  In 
that  notice,  ATF  proposed  an  alcohol 
label  tolerance  for  wines  under  7 
percent  alcohol  by  volume  of  plus  or 
minus  10  percent  of  the  alcohol  content 
stated  on  the  label.  At  the  time,  wines 
under  7  percent  alcohol  by  volume  were 
wine  cooler  products  with  an  alcohol 
content  of  5  to  7  percent,  which  would 
have  allowed  for  an  alcohol  tolerance  of 
.5  to  .7  percent  by  volume.  One 
comment  was  submitted  on  this 
proposal  stating  that  it  might  be 
preferable  to  have  an  alcohol  tolerance 
of  1  percent,  but  the  comment  seemed 
to  be  more  of  an  opinion  rather  than  an 
objection  to  the  wine  label  alcohol 
tolerance  proposed. 

On  June  19, 1990.  ATF  published  T.D 
ATF-299  in  the  Federal  Register 
adopting  the  proposal  in  Notice  No.  584 
to  allow  a  tolerance  of  plus  or  minus  10 
percent  of  the  alcohol  content  stated  on 
the  label  for  wines  under  7  percent 
alcohol  by  volume.  Soon  after  the  final 
rule  was  published,  ATF  was  advised 
that  the  alcohol  tolerance  for  wines 
under  7  percent  alcohol  by  volume  was 
too  low  and  it  would  be  very  difficult 
to  meet  this  tolerance  for  wine  cooler 
products  at  5  percent  alcohol  by  volume 
and  nearly  impossible  for  the  new  light 
wine  cooler  products  with  an  alcohol 
content  of  2  to  3  percent  by  volume.  A 
petition  was  submitted  to  allow  a  label 
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tolerance  for  alcohol  content  of  1 
percent  by  volume. 

After  carefully  considering  the 
evidence  submitted  by  the  petitioner 
and  other  information  concerning  an 
alcohol  tolerance  for  wines  under  7 
percent,  ATF  agrees  that  the  alcohol 
tolerance  of  27  CFR  24.257(a)(4) 
allowing  a  plus  or  minus  10  {>ercent  of 
the  alcohol  content  stated  on  the  label 
for  wines  under  7  percent  alcohol  by 
volume  should  be  increased.  However, 
since  wines  7  to  14  percent  alcohol  by 
volume  in  the  FAA  Act  regulations  are 
allowed  an  alcohol  tolerance  of  1.5 
percent  by  volume  from  that  stated  on 
the  label,  ATF  decided  that  an  alcohol 
tolerance  of  1  percent  for  wines  under 
7  percent  alcohol  by  volume  might  be 
considered  too  high. 

Therefore,  ATF  proposed  in  Notice 
No.  740  a  label  alcohol  tolerance  of  .75 
percent  for  wines  under  7  percent 
alcohol  by  volume.  ATF  received  two 
comments  in  favor  of  the  proposal  and 
one  comment  suggesting  an  alternative 
to  the  proposal.  One  of  the  two 
commenters  favoring  the  proposal  states 
that  the  proposed  tolerance  of  plus  or 
minus  .75  percent  by  volume,  rather 
than  the  currently  stated  10  percent  of 
the  alcohol  content  stated  on  the  label, 
is  welcomed.  This  commenter  further 
states  that  it  is  very  difHcult  to  produce, 
on  a  commercial  scale,  wines  of  very 
low  alcohol  content  within  the  confines 
of  the  current  rule. 

The  commenter  who  suggested  an 
alternative  to  the  proposal  states  that 
she  believes  ATF  should  establish  two 
new  categories,  each  with  a  separate 
tolerance  level.  For  wines  with  an 
alcohol  content  of  less  than  4  percent  by 
volume,  this  commenter  suggested  an 
alcohol  tolerance  of  .75,  and  for  wines 
with  an  alcohol  content  less  than  7 
percent  and  greater  than  4  percent,  she 
suggested  an  alcohol  tolerance  of  .5. 
This  commenter  stated  that  this  two  tier 
tolerance  level  based  on  alcohol  content 
should  be  within  the  technological 
capabilities  of  wine  producers  and 
would  substantially  lessen  the  variation 
in  alcohol  content  among  products 
developed  and  promoted  based  on  their 
lower  alcohol  content. 

After  reviewing  the  comments,  ATF 
has  decided  to  adopt  the  plus  or  minus 
.75  percent  by  volume  alcohol  tolerance 
level  which  was  proposed  in  Notice  No. 
740.  ATF  believes  that  this  tolerance 
level  is  within  the  capabilities  of  all 
wine  prp^cers  and  that  consumers  will 
be  sufnciently  protected  against  high 
variations  in  alcohol  content  of  low 
alcohpl  products. 


Harmonization  of  Regulations 

ATF  received  a  comment  to  Notice 
No.  740  from  the  National  Association 
of  Beverage  Importers  (NABI) 
concerning  the  harmonization  of 
regulations  between  the  U.S.  and  the 
European  Community  (EC).  This 
commenter  stated  that  they  welcome  the 
modernization  of  the  regulation 
governing  the  materials  and  processes 
authorized  for  the  production  of  wine 
and  for  the  treatment  of  juice,  wine  and 
distilling  materials.  However,  because 
NABI  members  are  importers  and 
exporters  of  alcohol  beverages  all  over 
the  world,  NABI  supports  efforts  of 
harmonization  of  the  regulations  that 
govern  alcohol  products.  NABI  therefore 
strongly  requests  that  ATF  attempt  to 
harmonize  their  proposed  regulations 
with  those  of  the  U.S.'s  major  trading 
partners  (the  European  Community), 
before  the  regulations  are  finalized.  This 
commenter  states  that  harmonized 
regulations  between  trading  partners 
enhance  the  two-way  trade  of  the 
products  in  question. 

In  response  to  the  NABI  comment, 
ATF  does  not  feel  that  there  is  any 
reason  to  believe  that  the  changes  being 
made  by  this  Treasury  decision  will 
have  a  negative  impact  on 
harmonization  efforts. 

Regulatory  Flexibility  Ad 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
regulation  is  liberalizing  in  nature  and 
will  allow  large  and  small  winemakers 
more  flexibility  when  producing  their 
wines.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required 
because  the  final  rule  is  not  expected  (1) 
to  have  significant  secondary,  or 
incidental  effects  on  a  substantial 
number  of  small  entities;  or  (2)  to 
impose,  or  otherwise  cause  a  significant 
increase  in  the  reporting,  recordkeeping, 
or  other  compliance  burdens  on  a 
substantial  number  of  small  entities. 

Executive  Order  12291 

It  has  been  determined  that  this 
document  is  not  a  major  regulation  as 
defined  in  E.O.  12291  and  a  regulatory 
impact  analysis  is  not  required  because 
it  will  not  have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more;  it  will 
not  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  abilitv  of  United 


States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Pubic  Law  96- 
511, 44  U.S.C.  chapter  35.  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  final  rule 
because  no  requirement  to  collect 
information  is  imposed. 

Drafting  Information 

The  principal  author  of  this  document 
is  Robert  L.  White,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms.  ATF  Wine  Technical  Advisor 
Richard  M.  Gahagan  and  ATF  Chemist 
Randolph  H.  Dyer  have  provided 
significant  technical  assistance  in  the 
evaluation  and  review  of  data  pertinent 
to  the  preparation  of  this  document. 

List  of  Subjects  in  27  CFR  Part  24 

Administrative  practice  and 
procedure.  Authority  delegations, 
Claims,  Electronic  funds  transfers, 
Excise  taxes.  Exports,  Food  additives. 
Fruit  juices.  Labeling,  Liquors, 
Packaging  and  containers,  Reporting 
requirements.  Research,  Scientific 
equipment,  Spices  and  flavorings, 
Surety  bonds.  Transportation, 
Warehouses,  Wine  and  vinegar. 

Authority  and  Issuance 

27  CFR  Part  24— Wine  is  amended  as 
follows: 

PART  24— WINE 

Paragraph  1.  The  authority  citation 
for  part  24  continues  to  read  as  follows: 

Authority:  26  U.S.C  5001.  5008,  5041, 
5042,  5044.  5061,  5062,  5081.  5111-5113, 
5121,  5122,  5142,  5143,  5173,  5206,  5214, 
5215,  5351.  5353,  5354,  5356-5357.  5361, 
5362.  5364-5373,  5381-5388.  5391.  5392, 
5551,  5552,  5661.  5662,  5684,  6065.  6091, 
6109,  6301,  6302.  6311,  6651,  6676,  7011, 
7302.  7342,  7502,  7503,  7606,  7805,  7851;  31 
use.  9301,  9303,  9304,  9306. 

Par.  2.  Section  24.182  is  amended  to 
revise  paragraphs  (a)  and  (b)  to  read  as 
follows: 

§  24.1 82    Use  ot  acid  to  correct  natural 
deficiencies. 

(a)  General.  Acids  of  the  kinds 
occurring  in  grapes  or  other  fruit 
(including  berries)  may  be  added  within 
the  limitations  of  §  24.246  to  juice  or 
wine  in  order  to  correct  natural 
deficiencies;  however,  no  acid  may  be 
added  to  juice  or  wine  which  is 
ameliorated  to  correct  natural 
deficiencies  except  that  in  the 
production  of  grape  wine,  tartaric  acid 
may  be  used  to  reduce  the  pH  of  the 
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juice  or  wine.  If  tartaric  add  is  used  to 
correct  the  pH  of  grape  juice  or  wine, 
the  fixed  acid  level  of  the  juice  shall  be 
measured  prior  to  the  addition  of  any 
tartaric  add  to  determine  the  maximum 
quantity  of  ameliorating  material 
allowed.  In  addition,  when  using 
tartaric  acid  to  reduce  the  pH  of 
ameliorated  grape  juice  or  wine,  the  pH 
cannot  be  reduced  below  3.0. 

(b)  Gmpe  wine.  Tartaric  add  or  malic 
acid,  or  a  combination  of  tartaric  acid 
and  malic  acid,  may  be  added  prior  to 
or  during  fermentation,  to  grapes  or 
juice  from  grapes.  In  addition,  after 
fermentation  is  completed,  dtric  add. 


fiimaric  add.  malic  add.  lactic  acid  or 
tartaric  add,  or  a  combination  of  two  or 
more  of  these  adds,  may  be  added  to 
correct  natural  defidencies.  However, 
the  use  of  these  acids,  either  prior  to, 
during  or  after  fermentation,  may  not 
increase  the  fixed  acid  level  of  the 
finished  wine  {calculated  as  tartaric 
acid)  above  9.0  grams  per  liter.  In  cases 
where  the  wine  contains  8.0  or  more 
grams  of  total  solids  per  100  milliliters 
of  wine,  acids  may  be  added  to  the 
extent  that  the  finished  wine  does  not 
contain  more  than  11.0  grams  per  liter 
of  fixed  acid  (calculated  as  tartaric  add). 


Par.  3.  Section  24.246  is  amended  in 
the  table  by  removing  the  entry  for 
ammonium  cartx>nate,  and  hydrogen 
peroxide;  by  revising  the  entry  for 
caldum  carbonate,  copper  sulfote, 
oxygen  and  compressed  air, 
polyvinylpolypyrrolidone  (PVPP), 
potassium  carbonate  and/or  potassium 
bicarbonate  and  tartaric  acid;  and  by 
adding  the  entry  for  dimethyl 
dicarbonate  and  milk  (pasteurized 
whole  or  skim)  to  read  as  follows: 


f  24.246    Matartais  authorised  for 
of  wine  and  Juice. 


Materials 


Use 


Reference  or  limitation 


Calcium  cartxxiala  (<Mth  or  wMhoul  To  reduce  the  excess  natural  ackte  in  htgh 
calcium  salts  of  tartaric  arKl  malic  acid  wine,  arxl  in  jutce  prior  to  or  6uhng 
acids).  fermentation. 

—  A  fining  agent  for  cold  stabilization 


The  natural  or  fixed  acids  shall  not  be  reduced  betow  5 
gIL.  21  CFR  184.1069  and  184.1099,  and  184.1191 
(GRAS). 

Tt>e  amount  used  shaN  not  exceed  30  fcs/1000  gals. 
(3.59  g/L)  of  wine. 


Copper  sulfate 


To     remove     hydrogen     sulfide     ancVor 
mercaptans  from  wine. 


Dimattiyl  dRarbonate . 


To     sterilize     arxl     to     stabilize 
dealcohoiized  wine,  and  low  alcohol  wine. 


MiK  (pasteurized  whole  or  skim)  „ Fining  agent  for  whte  grape  wine  or  sheny 


Oxygen  and  compressed  air 

Potyvinylpolypyn'olidone  (PVPI*) 


May  be  used  in  juice  and  wine 

To  clarify  and  to  stabilize  wine  arxj  to  re- 
move color  from  red  or  black  wine  or  Juice. 


Potassium  caitXKiate 
slum  bicarbonate. 


and^or  potas- 


±^. 


To  reduce  excess  natural  acidHy  in  wine,  and 
in  Juice  prior  to  or  during  fermentation. 


To  correct  natural  acid  deficiencies  in  grape 
Juice/wine  and  to  reduce  the  pH  of  grape 
Juice/wine  wtwre  amelioratir>g  material  is 
used  in  the  production  of  grape  wine. 


The  quantity  of  copper  sulfate  added  (calculated  as  cop- 
per) shall  not  exceed  0.5  part  copper  per  mMon  parts 
of  wine  (0.5  mg/L)  with  the  residual  level  of  copper 
not  to  be  in  excess  of  0.5  part  per  milion  (0.5  mgO.). 
21  CFR  184.1261  (GRAS). 


Must  meet  the  coodttions  prescribed  by  FDA  in  21  CFR 
172.133.  DMDC  may  be  added  to  wine,  dealcohoiized 
wine,  arxl  low  alcohol  wine  in  a  cumulative  arrxxjr* 
not  to  exceed  200  parts  per  million  (ppm). 


The  amount  used  shaN  not  exceed  2.0  liters  of  pasteur- 
ized milk  per  1 ,000  liters  of  white  grape  wirw  or  sherry 
(0.2  percent  V/V). 


None. 

The  amount  used  to  treat  the  wine,  inckjding  the  juice 
from  wtxch  tne  wir)e  was  produced,  shaU  noK  exceed 
60  bs/1,000  gals.  (7.19  g/L)  and  shal  be  removed 
during  filtration.  PVPP  may  be  used  in  a  continuous  or 
t>atch  process.  The  finished  wine  shaH  retain  virxxjs 
character  and  stiail  have  color  of  not  less  than  0.6 
Loviborxl  in  a  one-half  irx^h  cell  or  not  more  than  95 
percent  transmittance  per  "AOAC  Method  11.003- 
11.004  (14th  Ed.).  21  CFR  173.50. 


The  natural  or  fixed  adds  shal  not  be  reduced  below  5 
parts  per  thousand  (5  gO.).  21  CFR  184.1619  «xl 
184.1613  (GRAS). 


Use  as  prescritied  in  27  CFR  24.182  and  24.192.  21 
CFR  184.1099  (GRAS). 


K- 


far.  4.  Section  24.248  is  amended  in  the  table  by  revising  item  6  under  the  "reference  or  limitation"  beading 
for  ion  exchange  and  by  revising  the  entry  for  thermal  gradient  processing  to  read  as  follows: 
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Processes 


Use 


Reference  or  limitation 


Ion  exchange 


6.  Treatment  does  not  reduce  the  pH  of  tt>e  juice  oi 
wine  to  less  than  pH  2.8  nor  increase  the  pH  to  more 
than  pH  4.5. 


Ttiermal  gradient  processing 


To  separate  wine  into  low  alcohoi  and  high 
alcohol  wine  fractions. 


To  separate  juice  into  low  Bnx  and  high  Brix 
juice  fractions. 


The  fractions  derived  from  such  processing  shall  retain 
vinous  character.  Such  treatment  shaH  rwt  inaease 
ttie  alcohol  content  of  ttie  high  alcotiol  fraction  to 
more  than  24  percent  by  volume.  The  addition  of 
water  ottwr  than  that  originally  present  in  ttie  wine 
prior  to  processing  will  render  standard  wine  "other 
than  standard." 

Ttie  low  Bnx  fraction  derived  from  such  processing  may 
be  used  m  wine  production.  The  high  Brix  fraction  de- 
rived from  such  processing  shall  not  be  diluted  with 
water  for  use  in  wine  production. 


Par.  5.  Section  24.257(a)(4)  is  revised 
to  read  as  follows: 

§  24.257    Labeling  wine  containers. 

(a)*   *   • 

(4)  The  alcohol  content  as  percent  by 
volume  or  the  alcohol  content  stated  in 
accordance  with  27  CFR  part  4.  For 
wine  with  less  than  7  percent  alcohol  by 
volume  stated  on  the  label  there  is 
allowed  an  alcohol  content  tolerance  of 
plus  or  minus  .75  percent  by  volume; 
and 
*        •        •        *        • 

Signed:  August  23,  1993. 
Steplien  E.  Higgins, 
Director. 

Approved:  September  20, 1993. 
Ronald  K.  Noble. 

Assistant  Secretary  (Enforcement). 
|FR  Doc.  93-24586  Filed  10-6-93;  8;45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  950 

Wyoming  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 


SUMMARY:  OSM  is  announcing  approval 
with  an  exception  and  a  required 
amendment  of  a  proposed  amendment 
to  the  Wyoming  permanent  regulatory 
program  (hereinafter,  the  "Wyoming 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment,  submitted 
July  8, 1992,  pertains  to  wildlife 
monitoring.  The  proposed  amendment 
revises  the  Wyoming  program  to  be 
consistent  with  the  corresponding 
Federal  standards  and  to  incorporate  the 
additional  flexibility  afforded  by  the 
revised  Federal  rules. 
EFFECTIVE  DATE:  October  7, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Guy 
V.  Padgett,  Telephone:  (307)  261-5776. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Wyoming 
Program 

On  November  26, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Wyoming  program.  General 
background  information  on  the 
Wyoming  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
of  the  Wyoming  program  can  be  found 
in  the  November  26, 1980,  Federal 
Register  (45  FR  78637).  Subsequent 
actions  concerning  Wyoming's  program 
and  program  amendments  can  be  found 
at  30  CFR  950.11,  950.12,  950.15  and 
950.16. 

n.  Submission  of  Amendment 

On  July  8. 1992,  Wyoming  submitted 
a  proposed  amendment  to  its  program 


pursuant  to  SMCRA  (Administrative 
Record  No.  W'y-18-1).  Wyoming 
proposes  to  amend  the  following 
Department  of  Environmental  Quality — 
Land  Quality  Division  (DEQ/LQD)  rules 
and  regulations  relating  to  coal 
exploration  and  coal  mining  and 
reclamation  operations  at  chapter  II, 
section  3(b)(iv)(B),  chapter  IV,  section 
3(o)(iv),  and  appendix  B. 

OSM  publisned  a  notice,  in  the 
September  11, 1992.  Federal  Register 
(57  FR  41714),  announcing  receipt  of 
the  proposed  amendment  and  in  the 
same  notice,  opened  the  public 
comment  period  and  provided 
opportunity  for  a  public  hearing  on  its 
substantive  adequacy.  The  public 
comment  period  closed  on  October  13. 
1992.  A  public  hearing  was  not  held 
because  no  one  requested  to  testify. 

During  its  review  of  the  amendment, 
OSM  identified  four  issues  included 
under  the  following  topics:  640  acre 
limitation,  adjacent  area  monitoring, 
reporting  requirements,  and  monitoring 
time-frames.  OSM  notified  Wyoming  of 
these  issues  by  letter  dated  November  9, 
1992.  (Administrative  Record  No.  WY- 
18-9).  Wyoming  responded  in  a  letter 
dated  January  11, 1993,  to  all  of  the 
issues  raised  by  OSM  (Administrative 
Record  No.  WY-18-11). 

In  a  March  22, 1993,  Federal  Register 
(58  FR  15319),  OSM  announced  receipt 
of  the  additional  information  horn 
Wyoming  and  reopiened  the  public 
comment  period  for  the  proposed 
amendment  (Administrative  Record  No. 
WY-18-12).  The  public  comment 
period  closed  on  April  16, 1993. 


m.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17.  are  the  OSM 
Director's  findings  concerning  the 
amendment  submitted  by  Wyoming  on 
July  8, 1992.  and  subsequently  clarified 
on  January  11. 1193. 

1.  LQD  Rules,  Chapter  U,  Section 
3(b)(iv)(B)  and  Chapter  IV,  Section 
3(o)(iv):  Monitoring  Methods 

Wyoming  proposes  to  amend  LQD 
Rules  at  chapter  n,  section  3(b)(iv)(B)  to 
require  permit  information  on  how  the 
applicant  will  utilize  monitoring 
methods  as  specified  in  Appendix  B  to 
protect  and  enhance:  (1)  Threatened  and 
endangered  species  of  plants  and 
animals  listed  by  the  Secretary  under 
the  Endangered  Species  Act  of  1973  and 
their  critical  habitats.  (2)  species 
ideoitified  through  the  consultation 
process,  and  (3)  important  habitats.  Also 
at  chapter  IV.  section  3(o)(iv).  Wyoming 
proposes  to  require  the  operator  to 
perform  periodic  wildlife  surveys,  in  the 
level  and  detail  and  for  those  areas  as 
determined  by  the  administrator,  in 
accordance  with  appendix  B. 

The  counterpart  Federal  regulations  at 
30  CFR  780.16(b)(3)(i)  and 
784.21(b)(3)(i)  require  the  applicant  to 
provide  protective  measures  for  fish  and 
wildlife  resources.  In  the  preamble  to  30 
CFR  780.16(b)(3)(i)  in  the  December  11. 
1987.  Federal  Register  (52  FR  47356). 
OSM  emphasized  that  the  protective 
measures  provided  as  examples  under 
this  section  are  not  an  exclusive  list  to 
be  considered  by  the  applicant.  The 
regulatory  authority  may  also  require 
the  applicant  to  undertake  other 
protective  measures  such  as  biological 
monitoring. 

Wyoming's  proposed  rules  make 
explicit  that  wildlife  monitoring  is 
required  in  accordance  with  appendix  B 
for  the  protection  of  wildlife  resources. 
Therefore  the  Director  finds  that 
Wyoming's  proposed  rules  at  chapter  II, 
section  3(b)(iv)(B)  and  chapter  IV. 
section  3(o)(iv),  are  consistent  with  and 
no  less  effective  than  the  Federal 
regulations  at  30  CFR  780.16(b)(3)(i)  and 
784.21{b)(3)(i)  and  is  approving  them. 

2.  UDD  Rules  Appendix  B:  Wildlife 
Monitoring  Requirements  for  Surface 
Coal  Mining  Operations 

In  its  appendix  B,  Wyoming  proposes 
to  set  procedures  for  wildlife  monitoring 
on  surface  coal  mining  operations.  The 
appendix  includes  monitoring 
requirements  and  methodologies  under 
five  separate  sections:  A.  Big  Game 
Seasonal  Habitat,  B.  Upland  Game  Bird 
Brood  Counts  and  Lek  Attendance 


Surveys,  C.  Raptor  Production,  D. 
Migratory  Birds  of  High  Federal  Intere.st. 
and  E.  Federally  Listed  Threatened  and 
Endangered  Species. 

During  its  review  of  appendix  B.  OSM 
identified  the  following  concerns: 

a.  Introduction:  640-Acre  Limitation  and 
Adjacent  Areas 

In  the  introduction  to  appendix  B 
(first  paragraph,  last  two  sentences) 
Wyoming  originally  proposed  to  allow 
an  exception  to  its  wildlife  monitoring 
measures  so  that  the  monitoring 
procedures  specified  in  the  appendix 
would  only  be  applicable  to  surface  coal 
mines  disturbing  640  acres  or  more  of 
land.  Wyoming  also  proposed  that, 
where  landowner  constraints  prevent 
access  to  adjoining  lands,  monitoring 
would  not  be  required  unless  it  could  be 
reasonably  conducted  from  a  distance. 

The  Federal  rules  at  30  CFR  780.16(a) 
and  784.21(a)  and  Wyoming's  rules  at 
chapter  II.  section  3(a)(vi)(E) 
(underground  rules  at  chapter  VTI 
reference  surface  rules)  require  that  fish 
and  wildlife  resource  information  be 
collected  for  the  permit  area  and 
adjacent  areas.  Additionally,  the  Federal 
rules  at  30  CFR  780.16(b)(2)  and 
784.21(b)(2)  and  Wyoming's  rules  at 
chapter  IV.  section  3(o)  (underground 
rules  at  chapter  VII  reference  surface 
rules)  specifically  require  that  a 
protection  and  enhancement  plan  be 
provided  that  addresses  those  wildlife 
resources  identified.  

Further,  the  Federal  rules  at  30  CFR 
780.16(b)(3)(i)  and  784.21(b)(3)(i) 
require  that  protective  measures  must  be 
used  during  the  active  mining  phase. 
The  Wyoming  rules  at  chapter  II.  section 
3(b)(iv)(B)  and  proposed  appendix  B  are 
counterparts  to  these  Federal  regulation 
requirements.  Wyoming's  rules,  in 
addition  to  the  federally  mandated 
requirements,  require  monitoring  to 
insure  protection  and  enhancement  of 
fish  and  wildlife  resources. 

As  discussed  in  the  preamble  to  30 
CFR  780.16(b)(3)(i)  (52  FR  47356).  OSM 
emphasized  that  the  protective 
measures  provided  as  an  example  under 
this  section  are  not  intended  to  be  an 
exclusive  list  of  the  protective  measures 
to  be  considered  by  the  applicant.  Other 
protective  measures  such  as  biological 
monitoring  may  also  be  considered. 
Therefore.  Wyoming's  proposal  to  make 
wildlife  monitoring  mandatory  is 
consistent  with  Federal  program 
requirements. 

However,  as  originally  proposed. 
Wyoming's  monitoring  requirements 
would  preclude  the  requirements  for 
wildlife  monitoring  on  mines  that 
disturb  less  than  640  acres.  The 
proposed  rules  would  in  effect  have  the 


potential  to  exempt  some  mines  from 
the  need  to  provide  protective  measures 
such  as  biological  monitoring  (wildlife 
monitoring).  Additionally.  Wyoming 
would  provide  that  no  monitoring  is 
required  where  landowner  constraints 
prevent  access  to  adjoining  lands  unless 
the  monitoring  could  be  reasonably 
conducted  from  a  distance.  Both  the 
Federal  and  State  rules  require  that  the 
enhancement  plan  and  protective 
measures  consider  and  include  the 
permit  area  and  adjacent  areas.  When 
adjacent  areas  are  surveyed  and  are 
decided  to  be  a  critical  part  of  the 
enhancement  plan,  they  cannot  be 
excluded. 

In  its  January  11. 1993.  letter. 
Wyoming  proposed  to  revise  this 
portion  of  its  appendix  to  require  that 
operators  disturbing  less  than  640  acres 
of  land  may  request  a  reduced  level  of 
monitoring  through  submittal  of  an 
alternative  wildlife  monitoring  plan  to 
be  reviewed  and  approved  by  the 
regulatory  authority  prior  to 
implementation.  Additionally,  the  State 
deleted  the  language  that  would  waive 
monitoring  if  landowner  constraints 
prevent  access. 

With  these  changes,  the  Director  finds 
that  this  portion  of  Wyoming's  proposed 
appendix  B  will  afi^ord  assurance  that 
protective  measures  during  mining 
operations  will  take  place  in  a  manner 
that  is  no  less  effective  than  the  Federal 
regulation  requirements  at  30  CFR 
816.97(b)  and  817.97(b).  and  is 
approving  it. 

b.  Section  C:  Raptor  Production — Nest 
Status  and  Production  Success — 
Wildlife  Monitoring  Time-frames 

During  the  public  comment  period, 
the  USFWS  recommended  the  initiation 
of  raptor  surveys  in  mid-February  to 
help  prevent  conflict  situations  from 
arising  (Administrative  Record  No.  WY- 
18-€).  Additional  clarification  was 
obtained  from  USFWS  on  October  10. 
1992  (Administrative  record  No.  WY- 
18-13).  The  USFWS  was  concerned 
that,  under  appendix  B.  wildlife  surveys 
would  not  be  undertaken  soon  enough 
in  the  year  to  mitigate  the  adverse 
impacts  of  a  mining  operation  on 
nesting  golden  eagles.  USFWS  asserted 
that,  although  golden  eagles  initiate 
nesting  activities  in  February,  the 
surveys  proposed  under  appendix  B 
would  not  occur  until  March.  Under  the 
proposal,  if  eagles  are  nesting  when  the 
survey  is  conducted,  mitigation  of  the 
impacts  from  the  mining  operation  on 
the  nesting  activity  would  be  limited  to 
avoiding  the  nesting  site  with  a 
designated  buffer  zone.  If  nesting  occurs 
in  a  highwall  adjacent  to  an  active 
mining  operation  and  eggs  have  been 
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laid,  mining  activities  might  be  required 
to  cease  until  the  nest  is  inactive. 
However,  if  an  operator  discovers  the 
eagles  when  they  are  establishing  the 
nest,  the  USFWS  can  attempt  to  relocate 
the  nest  or  harass  the  birds  away  from 
the  area.  Therefore,  the  sooner  the 
operator  is  aware  of  the  nesting  activity, 
the  better  the  chances  are  of  avoiding 
potential  conflicts. 

OSM  notified  Wyoming  of  the 
USFWS  concerns  and,  as  a  result,  in  the 
January  11, 1993,  letter,  Wyoming 
modiHed  the  proposed  language  at 
section  C,  Raptor  Production,  to  require 
that  surveys  of  golden  eagles  and  great 
homed  owls  be  conducted  in  mid- 
February  to  mid-March  and  all  other 
raptors  from  March  to  mid-May.  This 
modiHcation  resolves  the  USFWS 
concern. 

The  Director  finds  that  Wyoming's 
proposed  appendix  B  with  the 
exception  noted  at  Finding  2.c.  is  no 
less  effective  than  the  Federal  program 
requirements  and  is  approving  it. 

c  Section  E:  Reporting  Requirements 

Under  section  E,  Wyoming  proposed 
that  all  observations  of  threatened  and 
endangered  species,  except  migrating 
and  wintering  bald  eagles  or  migrating 
peregrine  falcons,  must  be  reported 
promptly  to  the  USFWS  office  in 
Cheyenne,  Wyoming.  The  Federal  rule 
requirements  at  30  CFR  816.97(b)  and 
817.97(b)  require  the  operator  to 
promptly  report  to  the  regulatory 
authority  any  State  or  federally-listed 
endangered  or  threatened  species  within 
the  permit  area  of  which  the  operator 
becomes  aware.  Upon  notification,  the 
regulatory  authority  shall  consuh  with 
appropriate  State  and  Federal  fish  and 
wildlife  agencies  and,  after  consultation, 
shall  identify  whether,  and  under  what 
conditions,  the  operator  may  proceed. 

Wyoming's  Rule  at  chapter  IV.  section 
3(o)(i)(E)  (underground  rules  at  chapter 
VII  reference  surface  rules)  also  requires 
prompt  reporting  to  the  regulatory 
authority  of  any  species  or  critical 
habitat  or  such  species  listed  as 
threatened  or  endangered,  or  any  golden 
or  bald  eagle  nest  in  or  adjacent  to  the 
permit  area,  which  was  not  reported  o- 
investigated  in  the  permit  application. 

As  initially  proposed,  the  reporting 
requirements  of  section  E  would  (1) 
exclude  reporting  of  migrating  and 
wintering  bald  eagles  or  migrating 
peregrine  falcons  and  (2)  improperly 
direct  reporting  to  the  USFWS  rather 
than  the  State  regulatory  authority.  In  itt 
January  11, 1993,  letter.  Wyoming 
proposed  to  revise  its  reporting 
requirement  to  direct  reporting  to  the 
regulatory  authority  rather  than  the 
USFWS.  Wyoming,  however  did  not 


propose  to  remove  the  language  "except 
migrating  and  wintering  bald  eagles  or 
migrating  peregrine  falcons." 

The  Director  finds  that  Wyoming's 
proposed  appendix  B.  to  the  extent  that 
it  would  not  require  the  reporting  of 
migrating  and  wintering  bald  eagles  or 
migrating  peregrine  falcons,  is  less 
effective  than  the  Federal  program 
requirements  and  is  not  approving  this 
exclusion.  Wyoming  is  required  to 
amend  its  program  to  remove  the 
language  "except  migrating  and 
wintering  bald  eagles  or  migrating 
peregrine  falcons"  from  this  portion  of 
appendix  B. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Cktmments 

The  Director  solicited  public 
comment  on  the  proposed  amendment 
and  provided  opportunity  for  a  public 
hearing.  No  comments  were  received, 
and  the  scheduled  public  hearing  was 
not  held  because  no  one  requested  an 
opportunity  to  provide  testimony. 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  implementing  regulations  at  30  CFR 
732.17(h)(ll)(i),  comments  were 
solicited  frtjm  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Wyoming  program.  A  summary  of 
the  comments,  and  the  Director's 
responses  to  them,  appear  below: 

1.  The  U.S.  Department  of  Interior 
(USDI)— Bureau  of  Indian  Affairs.  U.S. 
Army  Corps  of  Engineers.  U.S. 
Department  of  Agriculture — Forest 
Service — Rocky  Mountain  Region, 
USDI— Geological  Survey,  USDI— 
Bureau  of  Mines,  and  USDI — Bureau  of 
Reclamation,  responded  with  no 
comment  (Administrative  Record  Nos. 
WY-18-5a,  WY-18-^d.  WY-18-te, 
WY-18-4b,  WY-18-4a.  and  WY-18-4f). 

2.  The  U.S.  Department  of  Labor — 
Mine  Safety  and  Health  Administration 
(MSHA>— Washington.  DC  Office 
responded  that  their  review  found  that 
none  of  the  proposed  modifications 
conflict  with  the  regulations  or  policies 
of  the  MSHA  (Administrative  Record 
No.  WY-lB-*c). 

3.  The  U.S.  Department  of  Labor — 
Mine  Safety  and  Health 
Administration — Coal  Mine  Safety  and 
Health  District  9  commented  that  these 
proposed  changes  did  not  appear  to  be 
in  conflict  with  any  current  MSHA 
regulations  that  pertain  to  refuse  piles 
and  impoimdments  (Administrative 
Record  No.  WY-18-5b). 

4.  U.S.  Department  of  Interior,  Bureau 
of  Land  Management  (BLM)  commented 
that  it  had  no  suggested  changes  to  the 


proposed  regulations.  However,  the 
BLM  did  suggest  that  OSM  compare  and 
cross  reference  the  proposed  rule 
changes  with  the  minimum  coal  data 
adequacy  standards  that  were  developed 
for  the  regional  coal  teams/areas  to 
assure  consistency  between  these 
documents  (Administrative  Record  No. 
WY-18-7).  OSM  does  not  agree  that 
potential  inconsistency  could  result 
since  the  minimum  coal  data  adequacy 
standards  apply  only  to  the  Federal  Coal 
Leasing  process  prior  to  initiation  of  a 
mine  operation.  The  standard  proposed 
by  Wyoming  would  be  initiated  at  the 
time  the  operation  begins.  Findings  of 
the  coal  data  adequacy  standards  along 
with  additional  baseline  and  resource 
information  data  required  of  an  operator 
in  the  application  will  assure 
consistency  and  updating  of  those 
previous  findings. 

5.  The  U.S.  Department  of  Interior — 
U.S.  Fish  and  Wildlife  Service  (USFWS 
or  the  Service)  provided  substantial 
comments  on  October  8, 1992 
(Administrative  Record  No.  WY-18-6). 
The  comments  made  are  summarized 
and  discussed  in  the  following 
subsections: 

a.  The  USFWS  asserts  that  OSM,  not 
the  State,  has  lead  responsibility  for 
consulting  with  the  Service  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.)  (ESA). 
See  page  82.  LQD  Rules  chapter  IV, 
section  3(o)(i)(E).  Therefore,  the  USFWS 
recommends  that  the  section  cited 
above  be  revised  to  denote  that  the  State 
program  Administrator  will  consult 
with  the  Service  under  the  ESA  through 
OSM,  and  that  the  Service  and  OSM 
shall  identify  whether  and  under  what 
conditions  the  operator  may  proceed. 
USFWS  pointed  out  that  this  same 
deficiency  occurs  on  page  83,  LQD 
Rules  chapter  IV,  section  3(o)(iii),  and  in 
appendix  B,  page  251,  section  E.. 
"Federally  Listed  Threatened  and 
Endangered  Species." 

To  clarify  who  is  responsible  for 
consultation  with  the  service,  OSM 
notes  the  following:  Section  7(a)(2)  of 
the  ESA  states  that  "each  Federal 
agency  shall,  in  consultation  with  and 
with  the  assistance  of  the  Secretary, 
insure  that  any  action  authorized, 
funded,  or  carried  out  by  such  agency  is 
not  likely  to  jeopardize  the  continued 
existence  of  any  endangered  species  or 
threatened  species  or  result  in  the 
destruction  or  adverse  modification  of 
habitat  of  such  species  *  *  *". 
Consultation  on  permitting  actions  is 
conducted  by  the  Wyoming  Department 
of  Environmental  Quality,  OSM,  or  the 
appropriate  Federal  land  management 
agency  with  the  USFWS  in  Cheyenne. 
Wyoming.  Several  different  factors 
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determine  which  agency  will  be 
responsible  for  the  consultation  with  the 
USFWS,  as  discussed  below: 

Permitting  Actions  Involving  Leased 
Federal  Coal 

Under  the  Cooperative  Agreement 
with  Wyoming  at  Federal  regulations  30 
CFR  950.20,  for  operations  involving 
leased  Federal  coal,  OSM  retains 
responsibility  for  compliance  with  the 
ESA.  When  species  listed  as  threatened 
or  endangered  or  their  critical  habitat 
are  encountered  during  a  mining 
operation,  the  approved  Wyoming 
regulations  at  LQD  Rules,  cJiapter  IV, 
section  3(i)(E).  and  chapter  IV,  section 
3(iii),  require  the  operator  to  contact  the 
Regulatory  Authority  (RA).  The  RA 
must  then  consult  with  the  Wyoming 
Game  and  Fish  Department  (WGFD)  and 
the  USFWS  to  determine  under  what 
conditions  the  operation  may  proceed. 
These  approved  regulations  correspond 
with  the  Federal  regulations  at  30  CFR 
81B.97(b).  The  preamble  to  the  approval 
of  30  CFR  816.97  states  that  section 
81B.97  "lils  intended  to  satisfy  OSM's 
responsibility  under  the  ESA  and  to 
provide  protection  for  endangered  or 
threatened  species  *  •  ""(48FR 
30317). 

^fter  being  contacted  by  the  RA,  if  the 
USFWS  determines  that  the  operation 
may  aH^ect-a  listed  species  or  critical 
habitat  that  has  not  been  previously 
consulted  on.  the  USFWS  would  re- 
initiate consultation  with  OSM  under 
Section  7  of  the  ESA.  This  pro<;ess  is 
described  in  the  Interagency 
Cooperation  Regulations  found  at  50 
CFR  402.  If  the  USFWS  did  not  re- 
initiate Section  7  consuUation  and  a 
mine  plan  modification  was  necessary 
to  mitigate  the  impacts  to  the  species, 
OSM  would  then  make  a  decision  on  re- 
initiation of  Section  7  consultation  after 
reviewing  the  revision.  OSM  routinely 
reviews  Federal  permits  for  compliance 
with  the  ESA  whenever  a  mining  plan 
modification  is  reviewed. 

Permitting  Actions  on  Non-Federal 
Lands 

The  Memorandum  of  Understanding 
(MOU)  between  OSM  and  the  USFWS  of 
February  7, 1983,  establishes  the 
procedures  for  coordination  between  the 
two  agencies  under  the  provisions  of 
SMCRA  and  the  ESA.  The  MOU.  at  page 
4,  speciBcally  states  that  the  approval  of 
a  State  program  does  not  "federalize" 
the  State  permitting  process  and, 
theiefore,  the  State  does  not  have 
responsibility  to  conduct  section  7 
consultation  imder  the  ESA.  However. 
OSM's  approval  of  the  State  program 
does  require  formal  consultation  with 
the  USFWS  to  determine  if  the  program 


will  affec-t  threatened  or  endangered 
species.  The  MOU  specifically  states,  at 
page  5  that,  "(pjrior  to  permit  approval, 
the  regulatory  authority  must  find  in 
ivriting.  •  •  •  (tlhat  the  mining 
operation  would  not  affect  the 
continued  existence  of  threatened  or 
endangered  species  or  result  in  the 
destruction  of  their  critical  habitats." 

The  Federal  regulations  at  30  CFR 
773.15(c)  (10)  require  the  regulatory 
authority  to  make  a  Bnding  that  the 
operation  in  question  would  not  affect 
the  continued  existence  of  endangered 
or  threatened  species  or  result  in  a 
destruction  or  adverse  modification  of 
their  critical  habitats  for  Federally  listed 
species  for  all  permit  applications  and 
significant  revisions.  Wyoming's  LQD 
Rules  at  chapter  IV.  section  3(o)(iii), 
require  a  Gnding  that  the  surface  mining 
operation  in  question  is  not  likely  to 
jeopardize  the  continued  existence  of 
endangered  or  threatened  species  listed 
by  the  State  or  the  Secretary,  in 
violation  of  the  Endangered  Species  Act. 
The  Wyoming  regulations  require  denial 
of  an  application  if  the  application  is 
not  complete.  In  the  approval  of  the 
State  program,  the  Secretary  determined 
that  VVyoming's  permit  application 
review  provisions  were  as  stringent  as 
the  Federal  regulations  because 
Wyoming  was  judging  the  complete 
application  against  all  applicable 
regulations  including  the  plan  for 
protecting  threatened  or  endangered 
species  (45  FR  78668). 

As  discussed  in  Finding  2.C.. 
Wyoming's  program  requires  an 
operator  to  contact  the  RA  when 
threatened  or  endangered  species  are 
encountered  on  the  p)ermit  area.  The  RA 
then  contacts  the  WGFD  and  the 
USFWS  to  determine  under  what 
conditions  the  operation  may  continue. 
OSM  has  the  lead  role  in  continuing  to 
monitor  the  State's  program  to  ensure 
that  no  threatened  or  endangered 
species  or  its  critical  habitat  is 
jeopardized.  OSM's  oversight  of  the 
State  program  ensures  that  the 
operator's  and  the  State's  actions 
comply  with  the  ESA. 

Permitting  Actions  on  Federal  Lands 

Under  the  Cooperative  Agreement 
with  Wyoming,  OSM's  primary  role  is 
one  of  coordination  between  the  RA  and 
the  Federal  agency  with  jurisdiction  or 
responsibility  over  the  Federal  lands 
affected  by  the  proposed  operation.  The 
Federal  land  management  agency 
responsible  for  the  surface  rights 
(Bureau  of  Land  Management,  U.S. 
Forest  Service,  etc.)  is  responsible  for 
the  Section  7  consultation  on  their  lands 
affected  by  the  proposed  operation. 


Wyoming  is  responsible  for  issuing 
surface  mining  p>ermits  for  surface 
mining  operations  conducted  on  Federal 
lands  within  its  borders.  OSM  has  the 
responsibility  for  forwarding  jjermit 
revisions  and  renewal  information  to 
the  Federal  land  management  agency, 
but  no  adequacy  determinations  are 
made  by  OSM. 

b.  The  USFWS  expressed  concern  that 
the  wildlife  monitoring  requirements  be 
utilized  for  all  surface  coal  mines,  not 
just  mines  that  disturb  640  acres  or 
more  of  land.  See  Appendix  B,  page 
245,  paragraph  1.  OSM  agrees,  as 
discussed  at  Finding  2.a.,  and  has 
required  Wyoming  to  include 
monitoring  requirements  for  mines  that 
disturb  640  acres  or  less. 

c.  The  USFWS  recommended  that,  in- 
cases where  landowner  constraints 
prevent  access  to  adjoining  lands,  as 
much  information  as  possible  should  be 
obtained  by  aerial  surveys.  The  USFWS 
also  recommended,  that  the  State 
Program  Administrator  closely  monitor 
operators  who  take  advantage  of  this 
provision  to  ensure  that  the  operator 
does  not  use  it  as  a  excuse  to  reduce  the 
extent  of  wildlife  monitoring.  See 
appendix  B,  page  245,  paragraph  1. 
OSM  agrees  with  USFWS 
recommendation,  as  discussed  in 
Finding  2.a.,  and  has  requested  the  State 
to  require  monitoring  of  all  adjoining 
lands. 

d.  The  USFWS  recommended  that,  to 
prevent  a  conflict  situation  from  arising, 
raptor  nest  surveys  for  golden  and  bald 
eagles  and  great  homed  owls  should  be 
initiated  in  mid-February  and  continue 
through  March.  For  other  raptors,  the 
USFWS  recommended  that  nest  surveys 
be  initiated  in  mid-March  and  continue 
through  May.  The  USFWS  also 
recommended  that  these  dates  and  the 
raptor  species  to  be  inventoried  be 
further  refined  in  the  raptor  mitigation 
plan  developed  for  each  mine.  See 
Appendix  B.  Section  C.  Raptor 
Production.  OSM  agrees  with  the 
USFWS  recommendations,  as  discussed 
in  Finding  2.b.,  and  has  requested  the 
State  to  require  a  wider  span  of  dates  for 
surveys. 

e.  The  USFWS  commented  on 
ap(>endix  B,  Permit  Term  Mitigation 
Plan  and  the  Migratory  Birds  of  High 
Federal  Interest  Plan,  that  refer  to 
coordination  between  the  operator  and 
the  USFWS.  The  proposed  wildlife 
monitoring  guidelines  require  that  both 
plans  be  approved  by  the  USFWS  prior 
to  permit  approval.  OSM  agrees  with  the 
recommendations  by  the  USFWS  that 
these  plans  should  be  handled  on  a 
case-by-case  basis  during  their  review 
and  approval  of  the  plans  as  clearly 
defined  in  appendix  B  at  the  above 
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referenced  sections.  OSM  assumes  that 
this  is  the  current  process  and  that  it 
will  continue. 

f.  The  USFWS  noted  that  the  Service's 
Wyoming  State  Office  in  Cheyenne 
should  be  contacted  to  verify 
procedures  to  use  to  conduct  black- 
footed  ferret  searches  instead  of  the 
Service's  Regional  Endangered  Species 
Office.  OSM  advises  Wyoming  to 
contact  the  USFWS  to  coordinate  this 
matter. 

State  Historic  Preservation  Office 
(SHPO)  and  Advisory  Council  on 
Historic  Preservation  (ACHP)  Comments 

As  required  by  30  CFR  732.17(hM4). 
OSM  provided  the  proposed 
amendment  to  the  SHPO  and  ACHP  for 
comment.  No  comments  were  received 
from  the  ACHP  or  the  Wyoming 
Division  of  Parks  and  Cultural 
Resources — State  Historic  Preservation 
Office. 

Environmental  Protection  Agency 
Concurrence 

Under  30  CFR  732.17(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  provisions  of  a  State 
program  amendment  which  relate  to  air 
or  water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq). 

On  October  1, 1992.  the  EPA 
concurred  with  Wyoming's  proposed 
amendment.  The  EPA  stated.  "EPA 
concurs  with  the  proposed  amendment 
as  we  find  that  it  demonstrates  the  legal 
authority,  administrative  capability,  and 
the  technical  conformity  with 
controlling  National  Pollutant  Discharge 
Elimination  System  regulations 
necessary  to  maintain  water  quality 
standards  promulgated  under  the 
authority  of  the  Clean  Water  Act  (CWA), 
as  amended  (33  U.S.C.  1251  et  seq).  We 
wish  to  note,  however,  that  with  regard 
to  Chapter  IV,  section  (ii),  stream  buffer 
zone,  EPA's  interpretation  of  waters  of 
the  United  States  at  40  CFR  122.2 
includes  perennial,  intermittent,  and 
ephemeral  streams.  All  discharges  of 
pollutants  (including  waste  and  fill 
material)  to  these  waters  must  be  in 
compliance  with  sections  402  and  404 
of  the  CWA"  (Administrative  Record 
No.  WY-18-8).  EPA's  comments 
regarding  LQD  Rules,  chapter  IV. 
section  3(o)(ii).  are  noted.  However, 
Wyoming  has  not  proposed  to  modify 
those  rules  in  this  amendment  and 
therefore,  those  rules  are  not  subject  to 
review. 


V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  Wyoming's  proposed 
program  amendment  as  submitted  July 
8, 1992,  and  January  11, 1993,  with  the 
exception  of  the  provision  set  forth  at 
Finding  2.c.  concerning  the  reporting  of 
migrating  and  wintering  bald  eagles  or 
migrating  peregrine  falcons.  The 
Dire<.1or  is  requiring  a  program 
amendment  at  30  CFR  950.16  as 
discussed  in  Finding  2.c. 

The  Federal  regulations  at  30  CFR 
part  950  codifying  decisions  concerning 
the  Wyoming  program  are  being 
amended  to  implement  this  decision. 
The  Director  is  approving  these 
regulations  with  the  provision  that  they 
will  be  fully  promulgated  in  a  form 
identical  to  that  submitted  to  and 
reviewed  by  OSM.  This  final  rule  is 
being  made  effective  immediately  to 
ex{>edite  the  State  program  amendment 
process  and  to  encourage  States  to  bring 
their  programs  into  conformity  with  the 
Federal  standards  without  undo  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary  of  the 
Interior.  Federal  regulations  at  30  CFR 
732.17(a)  require  that  any  alteration  of 
an  approved  State  program  must  be 
submitted  to  OSM  for  review  as  a 
program  amendment.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved  State 
programs.  Thus,  any  changes  to  the 
State  program  are  not  enforceable  by  the 
State  as  part  of  the  approved  State 
program  until  approved  by  the  Director. 
In  the  oversight  of  the  Wyoming 
program,  the  Director  will  recognize 
only  statutes,  regulations,  and  other 
materials  approved  by  the  Director, 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  Wyoming  of  only  such 
provisions. 

VII.  Procedural  Determinations 

Executive  Order  12291 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3,  4, 
7.  and  8  of  Executive  Order  12291 
(Reduction  of  Regulatory  Burden)  for 
actions  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions,  and  program 
amendments.  Therefore,  preparation  of 
a  regulatory  impact  analysis  is  not 


necessary  and  OMB  regulatory  review  is 
not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 


impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  ofSubiecU  in  30  CFR  950 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  October  1. 1993. 
Riymond  L.  Lowrie, 
Assistant  Director,  Western  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30.  chapter  Vn, 
subchapter  T,  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  950— WYOMING 

1.  The  authority  citation  for  part  950 
continues  to  read  as  follows: 

Authority:  Pub.  L.  95-87,' Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C  1201  etseq). 

2.  Section  950.15  is  amended  by 
adding  paragraph  (p)  to  read  as  follows: 

i  990.1 5    Approval  of  regulatory  program 
anMndments. 

•  •        •        •        • 

(p)  With  the  exception  of  the  LQD 
Rule  at  appendix  B,  section  E, 
concerning  exceptions  from  reporting 
migrating  and  wintering  bald  eagles  or 
migrating  peregrine  falcons,  the 
following  provisions  of  the  laws,  rules 
and  regulations  of  the  Wyoming 
Department  of  Environmental  Quality — 
Land  Quality  Division  relating  to  coal 
exploration  and  coal  mining  and 
reclamation  operations,  as  submitted  on 
July  8, 1992,  and  as  modified  and 
clarified  on  January  11, 1993,  are 
approved  effective  October  7, 1993:  LQD 
Rules,  chapter  11,  section  3(b)(iv)(B), 
chapter  IV,  section  3(o)(iv),  and 
appendix  B,  "Wildlife  Monitoring 
Requirements  for  Surface  Coal  Mining 
Operations." 

3.  In  Section  950.16,  paragraph  (aa)  is 
added  to  read  as  follows: 

i  950.16    Required  program  ameddments. 

•  •        •        •        • 

<aa)  By  December  6, 1993,  Wyoming 
shall  submit  revisions  to  the  LQD  Rules 
at  appendix  B,  section  E,  to  remove  the 
language  "|e]xcept  migrating  and 
wintering  bald  eagles  or  migrating 
peregrine  falcons". 

|FR  Doc.  93-24622  Filed  10-6-93:  8:45  am! 
nujNQ  cooc  4»ie-(»^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
{AD-FRL-4785-8] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Establishment 
of  Due  Date  for  Sulfur  Dioxide  SIP  for 
the  Secondary  NAAQS  for  East  Helena, 
MT 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Deadline  for  SIP  submittal. 

summary:  EPA  hereby  gives  notice  that 
it  is  approving  the  request  by  the  State 
of  Montana  for  the  full  three  years 
allowed  by  section  172(b)  of  the  Clean 
Air  Act,  as  amended  in  1990.  (Act)  for 
submittal  of  the  State  Implementation 
Plan  (SIP)  for  the  East  Helena  area  to 
attain  and  maintain  the  sulfur  dioxide 
(SO2)  secondary  National  Ambient  Air 
Quality  Standard  (NAAQS). 
DATES:  The  SIP  revision  for  the  East 
Helena  tu-ea  for  the  secondary  SO2 
NAAQS  will  be  due  November  15, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Meredith  Bond,  U.S.  Environmental 
Protection  Agency,  Region  VIII,  Air 
Programs  Branch,  999  18th  Street,  Suite 
500.  Denver,  Colorado  80202-2466. 
(303)  293-1764 

SUPPt^MENTARY  INFORMATION: 
I.  Background 

By  operation  of  law  upon  enactment 
of  the  1990  Clean  Air  Act  Amendments 
("1990  Amendments"),  the  East  Helena 
area  was  designated  nonattainment  with 
respect  to  the  primary  and  secondary 
SO2  NAAQS  on  November  15. 1990. 
Section  191  of  the  Clean  Air  Act 
provides  that  any  state  lacking  an 
approved  SIP  for  an  area  designated 
nonattainment  with  respect  to  the 
national  primary  ambient  air  quality 
standard  for  SO2  must  submit  a  plan 
meeting  the  requirements  of  the 
amended  Act  within  18  months  of 
enactment  of  the  amendments.  The  Act 
is  silent  as  to  a  speciBc  deadline  for 
submittal  of  a  plan  for  the  secondary 
SO2  NAAQS.  Section  172(b).  however, 
provides  generally  that  the 
Administrator  shall  establish  a  schedule 
for  plan  submission  for  the  secondary 
NAAQS,  but  that  such  schedule  may 
extend  no  longer  than  three  years  from 
the  date  of  nonattainment  designation. 
Hence,  the  schedule  for  submitting  the 
secondary  SO2  NAAQS  SIP  could 
extend  no  longer  than  November  15. 
1993. 

In  the  General  Preamble  for  the 
Implementation  of  Title  I  of  the  1990 


Amendments  (57  FR  13498.  April  16, 
1992),  the  Administrator  did  establish  a 
SIP  submittal  schedule  for  those  areas 
designated  nonattainment  with  respect 
to  both  the  primary  and  secondary  SO2 
NAAQS.  The  preamble  states, 
"[ajlthough  the  law  allows  up  to  three 
years  for  SIP  submittal,  because  the 
level  of  control  (for  the  secondary  SO2 
NAAQS)  is  no  more  difficult  to  estabhsh 
than  for  the  primary  NAAQS.  and 
absent  compelling  justification  by  a 
State.  EPA  will  require  SIPs  for  those 
areas  within  18  months  of 
nonattainment  designation."  57  FR 
13546.  In  other  words,  the  secondary 
SO2  NAAQS  SIP  was  to  be  submitted  at 
the  same  time  as  the  SIP  for  the  primary 
SO2  NAAQS  unless  justification  was 
provided  for  a  later  submittal. 

The  State  of  Montana  has  provided 
justification  that,  for  the  East  Helena 
area,  the  assumption  that  the  secondary 
SO2  NAAQS  and  primaiy  SO^  NAAQS 
require  the  same  level  of  control  does 
not  hold  true.  The  State  has  provided 
evidence  that  attainment  of  the 
secondary  SO22  three-hour  NAAQS  will 
require  significant  emission  reductions, 
beyond  what  is  required  for  attainment 
of  the  primary  SO2  24-hour  and  annual 
NAAQS.  Montana  plans  to  conduct 
additional  modeling  to  determine  more 
precisely  what  emission  reductions  are 
necessary  for  attaining  the  secondary 
SO2  NAAQS. 

n.  Justification  Evidence 

The  ASARCO  Incorporated  (Asarco) 
primary  lead  smelter  is  the  only  major 
source  of  SO2  emissions  in  the  East 
Helena  area.  The  company,  in 
accordance  with  EPA  and  State 
guidance,  commissioned  dispersion 
modeling  studies  which  predict  the 
ambient  impacts  of  SO2  emissions  from 
the  Asarco  sftielter.  The  modeling 
studies  were  conducted  for  the  typical 
emissions  scenario  as  well  as  an 
emissions  scenario  which  demonstrates 
compliance  with  the  primary  SO2 
NAAQS.  The  control  strategies 
employed  in  this  latter  scenario  consist 
of  production  and  process  limitations 
that  Asarco  plans  to  put  into  place  with 
the  primary  SO2  NAAQS  SIP. 

Tne  modeling  results  show  that 
emissions  must  be  reduced  35  percent 
further  (beyond  those  reductions  to 
achieve  the  primary  SO2  NAAQS.  as  in 
the  second  scenario  discussed  above)  in 
order  to  achieve  compliance  with  the 
secondary  SO2  NAAQS.  These 
substantial  emissions  reductions  caimot 
reasonably  be  achieved  through 
production  or  process  changes.llf 
production  were  reduced  by  SSjpercent 
£rom  current  levels.  Asarco  estlnates 
that  annual  revenue  would  be^duced 
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by  more  than  $12.4  milhon.  Asarco 
contends  that  such  a  radical  reduction 
in  revenue  would  make  the  continued 
operation  of  the  East  Helena  plant 
economically  infeasible.  The  only  other 
alternative  would  be  to  install  new 
pollution  control  equipment. 
Although  EPA  cannot  confirm  the 

Erojected  level  of  revenue  loss,  we 
slieve  that  the  economic  impact  on 
both  the  industry  and  the  community  of 
East  Helena  would  be  significant. 
Therefore,  EPA  agrees  with  the  State 
and  Asarco  that  the  only  feasible  way  to 
meet  the  secondary  SCh  NAAQS,  based 
on  the  available  modeling  results, 
Would  be  to  install  new  air  pollution 
control  equipment  or  new  process 
technology. 

This  evidence  demonstrates  that  the 
control  measures  required  to  meet  the 
secondary  SO2  NAAQS  in  East  Helena, 
MT,  are  much  more  extensive  than 
those  needed  to  meet  the  primary  SO2 
NAAQS.  EPA  believes  that  the  State  has 
provided  sufficient  grounds  for  granting 
the  full  three  years  allowed  under 
section  179(b)  of  the  Act  for  submittal 
of  this  SIP. 

in.  Requirements  for  SIP 

This  notice  granting  the  full  three 
years  for  submittal  of  the  East  Helena, 
MT,  secondary  SO2  NAAQS  SIP 
requires  Montana  to  submit  a  SIP 
revision  no  later  than  November  15, 
1993.  If  the  State  does  not  submit  a 
complete  SIP  by  November  15,  1993, 
EPA  may  make  a  finding  of  failure  to 
submit  a  SIP  by  the  required  date  at  that 
time.  Any  control  strategies  adopted  and 
implemented  as  part  of  this  SIP  revision 
must  provide  for  attainment  and 
maintenance  of  the  secondary  SO2 
NAAQS  as  expeditiously  as  practicable. 

IV.  Final  Action 

This  notice  does  not  constitute  a  final 
agency  action  that  is  ripe  for  judicial 
review.  EPA's  action  is  a  first  step  in  an 
administrative  process  that  will  not  be 
sufficiently  concrete  for  judicial 
resolution  imtil  additional  action  is 
taken  by  EPA  on  a  plan  submittal  by  the 
State  of  Montana. . 

The  60-day  time  period  for  filing  a 
petition  for  review  of  this  action  imder 
section  307(b)  of  the  CAA  is  tolled  until 
EPA  makes  the  action  ripe  by  taking 
additional  action  in  reliance  on  it,  such 
as  imposing  sanctions  on  the  State  of 
Montana  for  failure  to  submit  a  SIP 
revision  or  promulgating  approval  of  a 
SIP  revision.  A  time  limitation  on 
petitions  for  judicial  review  can  only 
run  against  challenges  ripe  for  review. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Sulfur  dioxide. 


Authonty:  Sections  101. 107, 110, 172(b) 
and  301(a)  of  the  Qean  Air  Act,  as  amendcMl 
(42  U.S.C  7401,  7407.  7410.  7502  and 
7610(a)). 

Dated:  September  24, 1993. 
Jack  W.  McGraw, 
Acting  Regional  Administrator. 
|FR  Doc.  93-24559  Filed  10-6-93;  8:45  am] 
■HJJNQ  COM:  ttlH  W  T 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  6998 
[CA-»«0-421(M)6;  CAS  052887] 

Partial  Revocation  of  Public  Land 
Order  No.  2460;  Califomia 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  PubUc  land  order. 

StJMMARY:  This  order  revokes  a  public 
land  order  insofar  as  it  affects  440  acres 
of  public  land  withdrawn  for  the 
Temblor  National  Cooperative  Land  and 
Wildlife  Management  Area.  The  land  is 
no  longer  needed  for  this  purpose.  The 
revocation  is  needed  to  allow  the  land 
to  be  exchanged  under  section  206  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976.  This  action 
Mrill  open  the  land  to  the  non-mineral 
public  land  laws  tmless  closed  by 
overlapping  withdrawals  or  temporary 
segregations  of  record.  The  land  has 
been  and  will  remain  open  to  mining 
and  mineral  leasing. 
EFFECTIVE  DATE:  November  8, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Viola  Andrade,  BLM,  Cahfomia  State 
Office,  2800  Cottage  Way,  Sacramento. 
CaUfomia,  95825.  916-978-4820. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976. 43  U.S.C. 
1714  (1988).  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  2460,  which 
withdrew  public  land  for  the  Temblor 
National  Cooperative  Land  and  Wildlife 
Management  Area,  is  hereby  revoked 
insofar  as  it  affects  the  following 
described  land: 

San  Benuudino  Meridiaa 

T  11  N..  R.  24  W., 

Sec.  8,  SEV«NEV4  and  E'/zSEV*; 

Sec  9.  SViNWV4,  SWV4,  and  W'/jSE'A. 

The  area  described  contains  440  acres  in 
Kem  County. 

2.  At  10  a.m.  on  November  8, 1993, 
the  land  will  be  opened  to  the  operation 
of  the  non-mineral  public  land  laws, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals. 


other  segregations  of  record,  and  the 
requirements  of  applicable  law.  All 
valid  applications  received  at  or  prior  to 
10  a.m.  on  November  8,  1993,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of 
filing. 

Dated:  September  27. 1993. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
IFR  Doc.  93-24684  Filed  10-6-93;  8:45  am) 

BILUNO  COOC  4aiO-40-M 

43  CFR  Public  Land  Order  60M 

P4M-010-^10-06;  NMNM  86711] 

Withdrawal  of  Putilic  Lands  and 
Federal  Minerals  for  Azat>ache  Station, 
Big  Bead  Mesa,  and  Jones  Canyon 
Archeological  Sites;  New  Mexico 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  withdraws  800 
acres  of  public  lands  &x>m  surface  entry 
and  mining,  and  240  acres  of  federally 
reserved  mineral  interests  underlying 
private  surface  estate  from  mining,  for  a 
period  of  20  years,  for  the  Bureau  of 
Land  Management  to  protect  the 
archeological,  historical,  geological,  and 
recreational  values  of  Azabache  Station, 
Big  Bead  Mesa,  and  Jones  Canyon  sites. 
The  lands  have  been  and  remain  open 
to  mineral  leasing. 

EFFECTIVE  DATE:  October  7, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debby  Lucero,  BLM  Rio  Puerco 
Resoiuxx  Area,  435  Montano  NE, 
Albuquerque,  New  Mexico  87107,  505- 
761-8700. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988).  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C  Ch.  2  (1988)). 
but  not  from  leasing  under  the  mineral 
leasing  laws,  to  protect  three  Bureau  of 
Land  Management  archeological  sites: 

New  Mexico  Principal  Meridian 

T  15  N..  R.  4  W.. 

Sec  25,  W'A. 
T  16  N..  R.  5  W.. 

Sec.  15,  WViNEV«. 
T.  19  N..  R.  2  W., 

Sec.  26,  NWVi.  and  E'/iSW'/.; 

Sec  27,  NEV«. 
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The  areas  described  aggrsgate  800 
acres  in  McKinley  and  Sandoval 
Counties. 

2.  Subject  to  valid  existing  rights,  the 
federally  reserved  mineral  interests  in 
the  following  described  lands  are  hereby 
withdrawn  from  mining  under  the 
United  States  mining  laws  (30  U.S.C 
Ch.  2  (1988)),  but  not  from  leasing  under 
the  rainwal  lea«ng  laws,  to  protect  a 
Bureau  of  Land  Memagement 
archaoiogical  site: 

New  Mexico  Principal  Meri<tian 

T.  19  N..  R.  2  W.. 
Sec  26.  Wi/tSW'A; 


Sec.  27.  SEV«. 

The  area  described  contains  240  acres 
in  Sandoval  County. 

3.  The  surface  estate  of  the  land 
described  in  paragraph  2  is  non-Federal. 
If  the  United  States  subsequently 
acquires  this  land,  the  land  will  be 
subject  to  the  terms  and  conditions  of 
this  withdrawal. 

4.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  pomit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resoiuces  other 
than  under  the  mining  laws. 


5.  This  withdrawal  will  expire  20 

years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  Z04(f)  of  the  Fedmal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C  1714(f)  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  September  27, 1993. 
Bob  Armstrong 

Assistant  Secretary  of  the  Interior. 
|FR  Doc  93-24685  Filed  10-6-93,  8;45  am) 
BiUMa  COM  4tta.«»^ 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  tt>e  pobltc  of  the  proposed 
issuance  of  rules  and  regulatxxis.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
nie  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart82 
[Docket  91-01»-4] 

Chicken  Disease  Caused  by 
Salmonella  Enteiitidis;  Public  Hearing 

AGENCY:  Animal  and  Plant  Health 

Inspection  Service,  USDA. 

ACTION:  Proposed  rule;  notice  of  public 

hearing. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  is  hosting  a  public 
hearing  on  the  proposed  rule  on  chicken 
disease  caused  by  Salmonella  enteiitidis 
that  we  published  in  the  Federal 
Register  on  August  2, 1993.  The  public 
hearing  will  be  held  in  Sacramento,  CA, 
on  October  21, 1993. 
DATES:  The  hearing  will  be  held  firom 
1:30  p.m.  until  3:30  p.m.  on  Thursday, 
October  21, 1993. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  Regency  C  room,  Hyatt 
Regency,  1209  L  Street,  Sacramento,  CA. 
The  Hyatt  Regency  in  Sacramento  can 
be  reached  at  (916)  443-1234. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Mason,  Director,  Salmonella 
Enteritidis  Control  Program,  Veterinary 
Services,  APHIS,  USDA,  room  205, 
Presidential  Building,  6525  Belcrest 
Road,  Hyattsville,  MD  20782,  (301)  436- 
4363. 

SUPPI^MENTARY  INFORMATION:  This 
public  hearing  is  being  held  on  the 
proposed  rule  on  chicken  disease 
caused  by  Salmonella  enteritidis 
(Docket  No.  91-016-1.  58  FR  41048- 
41061),  published  August  2. 1993.  The 
comment  period  on  the  proposed  rule 
ends  November  15, 1993  (as  extended  in 
the  Federal  Register  of  September  28, 
1993,  58  FR  50527).  The  rule  proposes 
to  make  the  following  major  changes  to 
the  current  Salmonella  enteritidis  (SE) 
regulations:  (1)  Exempting  certain  flocks 
from  the  testing  requirements  of  the 


regulations,  if  the  flocks  are 
participating  in  certain  voluntary 
Salmonella  testing  programs;  (2) 
removing  requirements  for  testing  blood 
and  internal  organ  samples  from  Test 
Flocks;  (3)  adding  requirements  to  test 
Study  Flocks  for  SE  by  testing  egg 
samples;  (4)  adding  requirements  to  trap 
and  test  rodents;  (5)  substituting  the 
terms  SE-positive  status  (Environment) 
and  SE-positive  status  (Eggs)  for  the 
terms  Test  status  and  Infected  status, 
and  (6)  allowing  SE-Positive  houses  and 
flocks  to  be  released  from  regulation 
only  through  depopulation,  cleaning, 
and  disinfection,  not  through  negative 
testing. 

The  public  hearing  will  be  held  on 
Thursday,  October  21, 1993,  in  the 
Regency  C  room,  Hyatt  Regency,  1209  L 
Street,  Sacramento.  CA.  The  Hyatt 
Regency  in  Sacramento  can  be  reached 
at  (916)  443-1234. 

A  representative  of  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
will  preside  at  the  public  hearing.  Any 
interested  person  may  appear  and  be 
heard  in  person,  by  attorney,  or  by  other 
representative.  Persons  who  wish  to 
speak  at  the  public  hearing  will  be 
asked  to  sign  in  with  their  name  and 
organization,  to  establish  a  record  for 
the  hearing. 

The  public  hearing  will  begin  at  1:30 
p.m.  and  is  scheduled  to  end  at  3:30 
p.m.  local  time.  However,  the  hearing 
may  bd  terminated  at  any  time  after  it 
begins  if  all  persons  desiring  to  speak 
have  been  heard.  We  ask  that  anyone 
who  reads  a  statement  provide  two 
copies  to  the  presiding  officer  at  the 
hearing. 

If  the  number  of  speakers  at  the 
hearing  warrants  it.  the  presiding  officer 
may  limit  the  time  for  each  presentation 
so  that  everyone  wishing  to  speak  has 
the  opportimity. 

The  purpose  of  the  hearing  is  to  give 
interested  persons  an  opportunity  for 
oral  presentation  of  data,  views,  and 
arguments.  Questions  about  the  content 
of  the  proposed  rule  may  be  part  of  the 
commenters'  oral  presentations. 
However,  neither  the  presiding  officer 
nor  any  other  representative  of  APHIS 
will  respond  to  comments  at  the 
hearing,  except  to  clarify  or  explain 
provisions  of  the  proposed  rule. 


Done  in  Washington.  DC,  this  4th  day  of 
October  1993. 
Lonnie  J.  King, 

Acting  Administrator,  Animal  and  Plant 
Heal&  Inspection  Sendee. 
[FR  Doc.  93-24665  Filed  10-6-93;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  93-NM-115-AD] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9  and  Model  DC-9- 
80  Series  Airplanes,  Model  MD-88 
Airplanes,  and  C-9  (Military)  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  DC-9  and 
Model  DC-9-80  series  airplanes,  and  C- 
9  (military)  airplanes,  that  currently 
requires  inspections  to  detect  cracking 
in  the  skin  and  doublers  around  the 
upper  anticollision  light  cutout,  and 
repair,  if  necessary.  This  action  would 
expand  the  applicability  to  include 
additional  Model  EX>9-80  series 
airplanes  and  Model  MD-88  airplanes, 
and  would  require  the  performance  of 
stress  coining  procedures  on  the  plate 
nut  clearance  holes.  This  proposal  is 
prompted  by  a  report  that  stress  coining 
procedures  were  not  performed  on  the 
plate  nut  clearance  holes  of  the  upper 
anticollision  light  doublers  during 
production  of  certain  airplanes.  The 
actions  spedHed  by  the  proposed  AD 
are  intended  to  prevent  crack  growth  in 
the  doublers,  which  could  result  in 
damage  to  the  adjacent  structure,  and 
subsequent  loss  of  cabin  structural 
integrity. 

DATES:  Comments  must  be  received  by 
December  3, 1993. 
ADDRESSES:  Submit  comments  iii 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
115-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-^056. 
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Conunents  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach,  CaUfomia 
90801-1771.  Attention:  Business  Unit 
Manager,  Technical  Publications — 
Technical  Administrative  Support,  Cl- 
L5B.  This  information  may  be  examined 
at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
California  90806-2425. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dorenda  D.  Baker,  Aerospace  Engineer. 
Airframe  Branch,  ANM-122L,  FAA. 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach. 
Cahfomia  90806-2425;  telephone  (310) 
98B-5231;  fax  (310)  988-5210. 

SUPPt.EMENTARY  INFORMATION: 

Comments  Invited 

lliterested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wdshing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-115-AD."  The 
postcard  v^rill  be  date  stamped  and 
returned  to  the  commenter. 


A^mlabUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NFRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-115-AD,  1601  Lind  Avenue, 
SVV.,  Renton,  Washington  98055-4056. 

Discussion 

On  February  1, 1988,  the  FAA  issued 
AD  85-19-03  R2,  Amendment  39-5844 
(53  FR  3738.  February  9, 1988),  whidi 
is  applicable  to  Model  I)C-9  and  Model 
DC-9-80  series  airplanes,  and  C-9 
(military)  airplanes,  having  fuselage 
numbers  1  through  1371.  "Hiat  AD 
requires  repetitive  inspections,  at 
intervals  of  3,500  landings,  to  detect 
cracking  in  the  skin  and  doublers 
around  the  upper  anticoUision  light 
cutout,  and  repair,  if  necessary.  That  AD 
also  provides  for  the  performance  of 
stress  coining  procedures  on  the  plate 
nut  clearance  holes  in  the  upper 
anticoUision  light  cutout  as  optional 
terminating  action  for  the  repetitive 
inspection  requirement  That  AD  action 
was  prompted  by  reports  of  cracks  in 
the  upper  anticoUision  light  doubler. 
The  requirements  of  that  AD  are 
intended  to  detect  and  correct  such 
cracking  in  a  timely  manner,  so  as  to 
prevent  the  consequent  failure  of  the 
upper  anticoUision  light  doubler.  Such 
failure  could  result  in  significant 
damage  to  the  adjacent  structure  and 
subsequent  loss  of  cabin  structural 
integrity. 

Additionally,  on  August  6, 1990,  the 
FAA  issued  AD  90-18-03.  Amendment 
39-6701  (55  FR  34704.  August  24, 
1990],  which  is  apphcabla  to  all  Model 
DC-9  and  DC-9-80  series  airplanes. 
Model  MD-88  airplanes,  and  C-9 
(military)  airplanes.  That  AD  requires 
various  inspections  and  structural 
modifications  that  are  intended  to 
prevent  degradation  in  the  structural 
capabilities  of  the  affected  airplanes. 
That  AD  action  was  prompted  by 
incidents  involving  fatigue  cracking, 
corrosion,  and  stress  corrosion  cracking 
in  transport  category  airplanes  that  are 
approadiing  or  have  exceeded  their 
economic  design  goal.  Amoi^  other 
things,  AD  90-18-03  includes 
requirements  to  perform  repetitive 
inspections,  at  intervals  of  4,500 
landings,  to  detect  cracking  in  the  upper 
anticoUision  Ught  doubler,  and  to 
modify  the  anticoUision  light  doubler. 
Those  specific  requirements  apply  to  all 
Model  DC-9-10,  -20,  -30,  -40,  and  -50 
series  airplanes  and  C-9  airplanes,  but 
only  to  certain  Model  DC-9-80  series 
airplanes  and  MD-88  airplanes,  namely, 
those  having  fiiselage  numbers  1248 
through  1371. 


Since  the  issuance  of  those  AD's,  the 
FAA  has  received  a  report  Indicating 
that  the  stress  coining  procedures  on  the 
plate  nut  clearance  holes  in  the  upper 
anticolUsion  light  doublers  have  not 
been  accomplished  in  production  on 
Model  DC— 9-80  series  airplanes  and 
Model  MD-88  airplanes  having  fuselage 
numbers  1372  through  2402.  These 
stress  coining  procedures  would  have 
served  as  a  preventative  modification  to 
preclude  cracking  in  the  upper 
anticoUision  light  doublers  on  the 
fuselage.  Without  the  stress  coi.iing, 
these  additional  airplanes  are  subject  to 
the  same  unsafe  condition  addressed  by 
AD  85-19-03-R2,  as  weU  as  the 
applicable  portions  of  AD  90-18-03. 
Crack  growth  in  the  doublers,  if  not 
detected  and  corrected  in  a  timely 
manner,  could  result  in  damage  to  the 
adjacent  structure  and  subsequent  loss 
of  cabin  structural  integrity. 

The  FAA  has  reviewed  and  approved 
McDonneU  Douglas  DC-9  Service 
Bulletin  53-186,  Revision  6,  dated  May 
13, 1993  (for  Model  DC-9-10,  -20,  -30, 
—40,  and  -50  series  airplanes,  eid  C-9 
airplanes):  and  McDonneU  Douglas  MD- 
80  Service  Bulletin  53-216,  Revision  3, 
dated  April  23,  1993  (for  Model  DC-9- 
80  series  airplanes  and  Model  MD-88 
airplanes).  These  service  bulletins 
describe  procedures  for  performing 
repetitive  eddy  current  inspections  to 
detect  cracking  in  the  skin  and  doublers 
around  the  upper  aritlcoUision  hght 
cutout  on  the  fuselage,  and  repairing  of 
cracked  doublers.  The  service  bulletins 
also  describe  procedures  for  stress 
coining  the  plate  nut  clearance  holes  in 
the  anticoUision  light  doublers. 
Although  the  basic  procedural 
instructions  contained  in  these  revisions 
of  the  service  bulletins  differ  very  Utile 
from  the  previously  issued  versions, 
other  items  in  the  service  buUetins  hava 
been  revised,  such  as: 

1.  The  effectivity  listing  of  Service 
Bulletin  53-216  has  been  revised  to 
include  additional  airplanes  (those 
having  fuselage  numbers  1372  through 
2042); 

2.  The  description  of  certain  cracking 
and  specific  repair  scenarios  has  been 
revised; 

3.  Certain  procedural  informaboa  and 
illustrations  have  been  reorganized;  and 

4.  The  manpower  information  has 
been  updated. 

The  FAA  recognizes  that  confUcting 
requirements  currently  exist  between 
AD  85-19-03  R2  and  AD  90-18-03, 
relative  to  their  repetitive  inspection 
requirements.  The  former  AD  requires 
inspections  of  the  upper  anticoUision 
light  doubler  area  at  intervals  of  3,500 
landings,  while  the  latter  AD  requires 
the  same  inspections  at  intervals  of 
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4.500  landings.  The  FAA  has 
determined  that  4,500  landings  is  the 
appropriate  inspection  interval,  and  that 
action  must  be  taken  to  resolve  these 
conflicting  AD  requirements. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  85-1&-03  R2  to  require 
repetitive  eddy  ciurent  inspections  to 
detect  cracking  in  the  skin  and  doublers 
around  the  upper  anticoUision  light 
cutout  on  the  fuselage,  and  repair  of 
cracked  doublers.  These  inspections 
would  be  required  to  be  performed  on 
all  affected  airplanes,  through  fuselage 
number  2402,  at  intervals  not  to  exceed 
4,500  landings. 

This  proposal  would  also  supersede 
those  portions  of  AD  90-18-03.  that 
currently  require  repetitive  inspections 
and  eventual  modiGcation  of  the  plate 
nut  clearance  holes  in  the  upper 
doublers.  This  proposed  action  would 
expand  the  applicability  of  those 
requirements  to  include  additional 
affected  Model  DC-9-80  series  airplanes 
and  Model  MD-68  airplanes.  The 
additional  airplanes  are  those  having 
fuselage  numbers  1372  throu^  2042. 

The  actions  proposed  in  this  AD 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletins 
described  previously. 

The  FAA  has  determined  that  long 
term  continued  operational  safety  will 
be  better  assured  by  actual  modiHcation 
of  the  airframe  to  remove  the  source  of 
the  problem,  rather  than  by  repetitive 
inspections.  Long  term  inspections  may 
not  be  providing  the  degree  of  safety 
assurance  necessary  for  the  transport 
airplane  fleet.  This,  coupled  with  a 
better  understanding  of  the  human 
factors  associated  with  numerous 
repetitive  inspections,  has  led  the  FAA 
to  consider  placing  less  emphasis  on 
special  procedures  and  more  emphasis 
on  design  improvements.  The  proposed 
requirement  for  stress  coining 
procedures  is  in  consonance  with  these 
considerations. 

There  are  approximately  1,500  Model 
DC-9  and  Model  DC-9-eO  series 
airplanes.  Model  MD-88  airplanes,  and 
C-9  (military)  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  Of  this 
number,  approximately  745  are  of  U.S. 
registry.  The  FAA  estimates  that 
approximately  440  U.S.-registered 
airplanes  ciurently  are  aff'ected  by  AD 
85-19-03  R2  and  AD  90-18-03,  while 
approximately  305  additional  U.S.- 
registered  airplanes  would  be  affected 
by  the  requirements  of  this  new 
proposed  AD  action. 

Ine  costs  associated  with  the 
proposed  inspection  requirements 


would  entail  10  work  hours  per  airplane 
per  inspection,  at  an  average  labor  rate 
of  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  these 
inspection  requirements  on  U.S. 
operators  is  estimated  to  be  $550  per 
airplane  per  inspection  cycle.  For 
operators  currently  affected  by  AD  85- 
19-03  R2  and  AD  90-18-03,  there 
would  be  no  new  costs  associated  with 
these  proposed  inspections 
requirements.  For  some  of  those 
operators,  the  economic  burden  would 
actually  be  less,  since  the  interval  for 
repetitive  inspections  would  be 
increased  from  the  previous  3,500 
landings  to  the  proposed  4,500  landings. 
For  the  305  newly  affected  airplanes, 
the  total  cost  impact  of  the  proposed 
inspection  requirement  would  be 
$167,750  per  insp)ection  cycle. 

The  costs  associated  with  the  stress 
coining  procedure  that  would  be 
required  by  this  proposed  AD  action 
entail  approximately  4.6  work  hours  per 
airplane,  at  an  average  labor  rate  of  $55 
per  work  hour.  The  cost  of  required 
parts  is  expected  to  be  negligible.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  stress  coining  procedure 
requirements  on  U.S.  operators  is 
estimated  to  be  $188,485,  or  $253  per 
airplane.  Of  this  total  amount,  $77,165 
represents  the  additional  costs 
applicable  to  the  305  newly  affected 
airplanes. 

The  "total  cost"  figures  discussed 
above  assume  that  no  operator  has  yet 
accomplished  any  of  the  requirements 
of  this  proposed  AD  action. 

Additionally,  the  number  of  required 
work  hours  discussed  above  is 
presented  as  if  the  accomplishment  of 
the  actions  proposed  in  this  AD  were  to 
be  conducted  as  "stand  alone"  actions. 
However,  in  actual  practice,  these 
actions  for  the  most  part  would  be 
accomplished  coincidentally  or  in 
combination  with  normally  scheduled 
airplane  inspections  and  other 
maintenance  program  tasks.  Therefore, 
the  actual  number  of  necessary 
additional  work  hours  would  be 
minimal  in  many  instances,  as  would 
the  costs  associated  with  special 
airplane  scheduling. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efliects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "signihcant 
rule"  under  the  EXDT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979):  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the  , 
caption  "ADDRESSES." 

List  of  Subjects  in  14  CTR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423:  49  U.S.C  106(g);  and  14  CFR 
11.89. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-5844  (53  FR 
3738.  February  9. 1988)  by  adding  a  new 
airworthiness  directive  (AD),  to  read  as 
follows: 

McDonnell  Douglas:  Docket  93-NM-115- 
AD.  Supersedes  AD  85-19-03  R2. 
Amendment  39-5844. 

Applicability:  Model  DC-9-10.  -20,  -30. 
-40,  and  -50  series  airplanes;  Model  DC-9- 
81  (MD-«1),  DC-9-82  (MD-82),  DC-9-83 
(MD-83).  and  DC-9-87  (MD-87)  series 
airplanes;  Model  MD-88  airplanes;  and  C-9 
(military)  airplanes;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  pieviously. 

Note  1:  Inspections,  repairs,  or 
modifications  (stress  coining)  accomplished 
prior  to  the  effective  date  of  this  amendment 
in  accordance  with  McDonnell  Douglas  DC- 
9  Service  Bulletin  53-186,  original  issue 
through  Revision  6;  or  McDonnell  Douglas 
DC-9  Service  Bulletin  53-216.  original  issue 
through  Revision  3;  are  considered 
acceptable  for  compliance  with  the 
applicable  action  specified  in  this 
amendment. 

To  prevent  crack  growth  in  the  doubler, 
which  could  result  in  damage  to  the  adjacent 
structure,  accomplish  the  following: 
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(a)  For  all  Model  DC-»-10,  -20.  -30,  -40, 
and  -50  series  airplanes,  and  C-9  (military) 
airplanes:  Prior  to  the  accumulation  of  30,000 
total  landings  or  within  4,500  landings  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  perform  an  eddy  current 
inspection  to  detect  cracking  in  the  skin  and 
doublers  around  the  upper  anticollision  light 
cutout  on  the  fuselage,  in  accordance  with 
McDonnell  Douglas  DC-9  Service  Bulletin 
53-186,  Revision  6,  dated  May  13, 1993. 

(1)  If  no  cracking  is  detected,  accomplish 
the  requirements  of  paragraphs  (a)(l)(i]  and 
(a)(l)(ii)ofthisAD. 

(i)  Repeat  that  inspection  thereafter  at 
intervals  not  to  exceed  4,500  landings  until 
the  stress  coining  procedures  required  by 
paragraph  (aKlKii)  of  this  AD  are 
accomplished;  and 

(ii)  Prior  to  the  accujnulalion  of  100,000 
total  landings  or  within  4  years  after 
September  24, 1990  (the  effective  date  of  AD 
90-18-03,  Amendment  39-6701),  whichever 
occurs  later,  stress  coin  the  plate  nut 
clearance  holes  in  accordance  with  Condition 
I,  Phase  2,  of  the  accomplishment 
instructions  of  McDonnell  Douglas  DC-9 
Service  Bulletin  53-186,  Revision  6.  dated 
May  13, 1993.  Accomplishment  of  this  stress 
coining  procedure  constitutes  terminating 
action  for  the  repetitive  insp>ection 
requirement  of  paragraph  (a)  of  this  AD. 

(2)  If  any  cracking  is  detected  as  a  result 
of  any  inspection  required  by  this  paragraph, 
prior  to  further  flight,  accomplish  the 
requirements  of  paragraph  (a)(2)(i)  or  (a)(2)(ii) 
of  this  AD,  as  applicable. 

(i)  For  cracks  specified  as  Condition  II  and 
Condition  III  in  McDonnell  Douglas  DC-9 
Service  Bulletin  53-186,  Revision  6,  dated 
May  13, 1993:  Repair  in  accordance  with 
McDonnell  Douglas  DC-9  Service  Bulletin 
53-186,  Revision  6,  dated  May  13, 1993; 
McDonnell  Douglas  SB  09530186;  or 
McDonnell  Douglas  DC-9  Service  Sketch 
3626C  Accomplishment  of  any  one  of  these 
repair  procedures  constitutes  terminating 
action  for  the  requirements  of  this  AD. 

(ii)  For  cracks  specified  as  Condition  IV  in 
McDonnell  Douglas  DC-9  Service  Bulletin 
53-186,  Revision  6,  dated  May  13, 1993: 
Repair  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  Office  (ACO),  FAA, 
Transjxjrt  Airplane  Directorate. 

(b)  For  Model  DC-»-81,  DC-9-82,  and  DC- 
9-83  series  airplanes  having  fuselage 
numbers  909  through  1247  inclusive:  Prior  to 
the  accimiulation  of  30,000  total  landings  or 
within  4,500  landings  after  the  effective  date 
of  this  AD,  whichever  occiu?  later,  perform 
an  eddy  current  inspection  to  detect  cracking 
in  the  skin  and  doublers  around  the  upf)er 
anticollision  light  cutout  on  the  fuselage,  in 
accordance  with  McDonnell  Douglas  DC-9 
Service  Bulletin  53-186,  Revision  6,  dated 
May  13, 1993. 

Note  2:  Although  fuselage  numbers  909 
through  1247  include  Model  DC-9-30  and 
-50  series  airplanes,  those  airplanes  are 
addressed  in  paragraph  (a)  of  this  AD,  and  as 
such,  operators  of  those  airplanes  must 
accomplish  the  requirements  of  paragraph  (a) 
of  this  AD. 

(1)  If  no  cracking  is  detected,  accomplish 
the  requirements  of  paragraphs  (b)(l)(i)  and 
(b)(ll(ii)ofthisAD. 


(i)  Repeat  that  inspection  thereafter  at 
intervals  not  to  exceisd  4,500  landings  until 
the  stress  coining  procedures  required  by 
p>aragraph  (b)(l)(ii)  of  this  AD  are 
accomplished;  and 

(ii)  Prior  to  the  accumulation  of  75.000 
total  landings  or  within  4  years  after 
September  24, 1990  (the  effective  date  of  AD 
90-18-03,  Amendment  39-6701),  whichever 
occurs  later,  stress  coin  the  plate  nut 
clearance  holes  in  accordance  with  Condition 
I,  Phase  2,  of  the  accomplishment 
instructions  of  McDonnell  Douglas  DC-9 
Service  Bulletin  53-186,  Revision  6,  dated 
May  13, 1993.  Accomplishment  of  this  stress 
coining  procedure  constitutes  terminating 
action  for  the  repetitive  inspection 
requirements  of  paragraph  (b)  of  this  AD. 

(2)  If  any  cracking  is  detected  as  a  result 
of  any  inspection  required  by  this  paragraph, 
prior  to  further  flight,  accomplish  the 
requirements  of  paragraph  (b)(2Mi)  or 
(b)(2)(ii)  of  this  AD,  as  applicable. 

(i)  For  cracks  specified  as  Condition  II  and 
Condition  III  in  McDonnell  Douglas  DC-9 
Service  Bulletin  53-186,  Revision  6.  dated 
May  13, 1993:  Repair  in  accordance  with 
Mcttonnell  Douglas  DC-9  Service  Bulletin 
53-186,  Revision  6,  dated  May  13, 1993; 
McDonnell  Douglas  SB  09530186;  or 
McDonnell  Douglas  DC-9  Service  Sketch 
3626C  Accomplishment  of  any  one  of  these 
ref>air  procedures  constitutes  terminating 
action  for  the  requirements  of  this  AD. 

(ii)  For  cracks  specified  as  Condition  IV  in 
McDonnell  Douglas  DC-9  Service  Bulletin 
53-186,  Revision  6,  dated  May  13, 1993: 
Repair  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles  ACO, 
FAA,  Transport  Airplane  Directorate. 

(c)  For  Model  DC-9-81,  DC-9-82.  DC-^ 
83,  and  DC-9-87  series  airplanes,  and  Model 
MD-88  airplanes,  having  fuselage  numbers 
1248  through  2042  inclusive:  Prior  to  the 
accumulation  of  30,000  total  landings  or 
•within  4,500  landings  after  the  effective  date 
of  this  AD,  whichever  occurs  later,  perform 
an  eddy  current  lnsf)ection  to  detect  cracking 
in  the  skin  and  doublers  around  the  upper 
anticollision  light  cutout  on  the  fuselage,  in 
accordance  with  McDonnell  Douglas  MD-SO 
Service  Bulletin  53-216,  Revision  3,  dated 
April  23, 1993. 

(1)  If  no  cracking  is  detected,  accomplish 
the  requirements  of  paragraphs  (c)(l)(i)  and 
(c)(l)(ii)ofthi8AD. 

(i)  Repeat  that  inspection  thereafter  at 
intervals  not  to  exceed  4,500  landings  until 
the  stress  coining  procedures  required  by 
paragraph  (b)(l)(ii)  of  this  ADare 
accomplished;  and 

(ii)  Prior  to  the  accumulation  of  75,000 
total  landings  or  within  4  years  after 
September  24, 1990  (the  effective  date  of  AD 
90-18-03,  Amendment  39-6701),  whichever 
occurs  later,  stress  coin  the  plate  nut 
clearance  holes  in  accordance  with  Condition 
I,  Phase  2,  of  the  accomplishment 
instructions  of  McDonnell  Douglas  MD-80 
Service  Bulletin  53-216,  Revision  3,  dated 
April  23, 1993.  Accomplishment  of  this 
stress  coining  procedure  constitutes 
terminating  action  for  the  repetitive 
inspection  requirement  of  paragraph  (c)  of 
this  AD. 

(2)  If  any  cracking  is  detected  as  a  result 
of  any  inspection  required  by  this  paragraph, 


prior  to  further  flight,  accomplish  the 
requirements  of  paragraph  (c)(2)(i)  or  (c)(2)(ii) 
of  this  AD,  as  applicable. 

(i)  For  cracks  specified  as  Condition  II  and 
Condition  III  in  McDonnell  Douglas  DC-9 
Service  Bulletin  53-216,  Revision  3,  dated 
April  23, 1993:  Repair  in  accordance  with 
McDoimell  Douglas  DC-9  Service  Bulletin 
53-216,  Revision  3,  dated  April  23, 1993; 
McEtonnell  Douglas  SB  09530186;  or 
McDonnell  Douglas  DC-9  Service  Sketch 
3626C  Accomplishment  of  any  one  of  these 
repair  procedures  constitutes  terminating 
action  for  the  requirements  of  this  AD. 

(ii)  For  cracks  specified  as  Condition  IV  in 
McEtonnell  Douglas  DC-9  Service  Bulletin 
53-216,  Revision  3,  dated  April  23. 1993: 
Repair  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles  ACO. 
FAA,  Transport  Airplane  Directorate. 

(d)  This  AD  supersedes  that  portion  of  AO 
90-18-03,  Amendment  39-6701,  which 
requires  insf)ection  and  modification  in 
accordance  with  the  following  McDonnell 
Douglas  service  bulletins: 

DC-9  Service  Bulletin  53-186 
MD-80  Service  Bulletin  53-216 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  ACO,  FAA,  Transport  Airplanes 
Directorate.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  October 
1,1993. 

David  G.  Hmiel, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  93-24620  Filed  10-6-93;  8:45  am] 
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14CFRPart39 

[Docket  No.  99-NM-142-AD] 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes  Equipped 
With  Pratt  and  Whitney  PW4000  Series 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  767  series  airplanes,  that 
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currently  requires  repetitive 
inspections,  tests,  adjustments,  and 
functional  checks  of  the  thrust  reverser 
system  and  of  selected  engine  wiring. 
This  action  would  add  a  requirement  for 
installation  of  a  terminating 
modification  on  airplanes  equipped 
with  certain  Pratt  and  Whitney  engines, 
repetitive  operational  checks  of  the 
installation,  and  repair  of  any 
discrepancy  found.  This  proposal  is 
prompted  by  the  identification  of  a 
modification  that  ensures  that  the  level 
of  safety  inherent  in  the  original  type 
design  of  the  thrust  reverser  system  is 
further  enhanced.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  deployment  of  a  thrust  reverser 
in  flight  and  subsequent  reduced 
controllability  of  the  airplane. 
DATES:  Comments  must  be  received  by 
December  3, 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Af4M-103, 
Attention:  Rules  Docket  No.  93-NM- 
142-AD,  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  ajn.  and  3  p jn.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Und 
Avenue,  SW..  Renton.  Washington. 
FOn  FURTHER  INFORMATION  CONTACT: 
Richard  Simonson.  Aerospace  Engineer, 
Propulsion  Branch.  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue.  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2683; 
fax (206) 227-1181. 

SUPPt^MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
prop>osed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 


environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-142-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-142-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Wellington  98055-4056. 

Dtscossion 

On  October  27, 1992,  the  FAA  issued 
AD  92-24-03,  Amendment  39-8408  (57 
FR  53258,  November  9, 1992), 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  to  require  repetitive 
inspections,  tests,  adjustments,  and 
functioiud  checks  of  the  thrust  reverser 
system  and  of  selected  engine  wiring. 
That  action  was  prompted  by  a  number 
of  possible  discrepancies  identified  in 
the  thrust  reverser  control  system, 
which,  in  certain  scenarios,  could 
contribute  to  an  imcommanded 
deployment.  The  requirements  of  that 
AD  are  intended  to  prevent  deployment 
of  a  thrust  reverser  in  flight,  which 
could  resuh  in  the  reduced 
controllability  of  the  airplane. 

Since  the  issuance  of  that  AD,  Boeing 
has  developed  a  modification  for  Model 
767  series  airplanes  equipped  with  Pratt 
and  Whitney  PW4000  series  engines, 
which,  when  accomplished,  will  ensure 
that  the  level  of  safety  inherent  in  the 
original  type  design  of  the  thrust 
reverser  system  is  further  enhanced.  The 
FAA  has  determined  that  the 
installation  of  these  additional  features 
will  further  reduce  the  likelihood  of  an 
infiight  thrust  reverser  deployment 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  767-78-0062, 
Revision  2,  dated  June  3, 1993,  that 
describes  procedures  for  installation  of 
an  additional  thrust  reverser  system 
locking  featiue  (denoted  as  a  "sync- 
lock"),  which  will  reduce  the  possibility 
of  an  uncommanded  in-flight 
deployment  of  the  thrust  reversers. 
Accomplishment  of  that  installation 


includes  revising  certain  wiring, 
replacing  selected  circuit  breakers, 
changing  the  microswitch  pack, 
replacing  the  microswitch  pack 
disconnect  bracket,  and  adding 
electrical  components.  The  sync-lock  is 
controlled  independently  of  the  existing 
electro-mechanical  safety  features  of  the 
thrust  reverser  system.  This  additional 
locking  feative  has  been  certified  by  the 
FAA  and  is  installed  on  new-production 
Model  767  series  airplanes  equipped 
with  Pratt  and  Whitney  PW4000  series 
engines.  The  FAA  has  determined  that 
installation  of  the  sync-lock  in 
accordance  with  the  service  bulletin  is 
necessary  in  order  to  positively  address 
the  identified  unsafe  condition  with 
regard  to  these  airplanes. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  chi  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  92-24-03  to  continue  to 
require  repetitive  inspections,  tests, 
adjustments,  and  functional  checks  of 
the  thrust  reverser  system  and  of 
selected  engine  wiring.  This  AD  would 
add  a  requirement  for  installation  of  an 
additional  thrust  reverser  system 
locking  feature  (sync-lock).  Installation 
of  the  sync-lock  would  terminate  the 
requirement  for  repetitive  inspections, 
tests,  adjiistments.  and  functional 
chedu  of  the  thrust  reverser  system  and 
of  selected  engine  wiring.  The  sync-lodi 
installation  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

This  AD  would  also  require  that  the 
integrity  of  the  sync-lock  installation  be 
verified  by  periodic  operational  checks 
of  the  installation,  and  repair  of  any 
discrepancy  found.  The  locks  are  the 
devices  that  prevent  iiuidvertent  in- 
flight deployment  of  the  thrust  reverser. 
Operational  checks  are  necessary  in 
order  to  detect  latent  failures  of  the 
components  and  are  necessary  to  ensiue 
the  integrity  of  the  thrust  reverser 
system.  These  operational  checks 
include  integrity  tests  of  the  thrust 
reverser  sync  lock.  These  procedures 
and  any  necessary  repairs  would  be 
required  to  be  accomplished  in 
accordance  with  certain  procedures 
described  in  the  Boeing  767 
Maintenance  Manual.  The  FAA  may 
revise  the  intervals  at  which  these 
checks  would  be  required  at  a  later  date 
based  on  sync-lock  service  experience. 

There  are  approximately  88  Model 
767  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  26  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD  and  that  it  would  take 
approximately  480  work  hours  per 
airplane  to  accomplish  the  proposed 
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modincation.  and  1  work  hour  to 
accomplish  the  proposed  operational 
checks,  at  an  average  labor  rate  of  $55 
per  work  hour.  Required  parts  would  be 
provided  by  the  manufacturer  at  no  cost 
to  operators.  Based  on  these  Rgures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$687,830,  or  $26,455  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accompUshed  the 
proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive' 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26. 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  imder  the 
caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  taread  as  follows: 

AiOhority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

f  39.13    [AmendMq 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8408  (57  FR 
53258,  November  9. 1992),  and  by 


adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Boeing:  Docket  93-NM-142-AD.  Supersede* 
AD  92-24-03,  Amendment  39-6408. 

Applicability:  All  Model  767  series 
airplanes  equipped  witli  Pratt  and  Whitney 
PW4000  series  engines;  certificated  in  any 
category.  ■ 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  1:  Paragraphs  (a)  and  (b)  of  this  AD 
restate  the  requirements  of  AD  92-24-03, 
Amendment  39-8408,  paragraphs  (a)  and  (b). 
As  allowed  by  the  phrase,  "unless 
accomplished  previously,"  if  the 
requirements  of  AD  92-24-03  have  t)een 
accomplished  previously,  paragraphs  (a)  and 
(b)  of  this  AD  do  not  require  that  they  be 
repeated. 

Note  2:  Paragraph  (c)(1)  of  this  AD  restates 
the  requirement  for  an  initial  and  repetitive 
inspections,  tests,  adjustments,  and 
functional  checks  contained  in  {>aragraph 
(c)(1)  of  AD  92-24-03.  Therefore,  for 
operators  who  have  previously  accomplished 
at  least  the  initial  inspection  in  accordance 
with  AD  92-24-03,  paragraph  (c)(1)  of  this 
AD  requires  that  the  next  scheduled 
Inspection  be  performed  within  3,000  flight 
hours  after  the  last  inspection  performed  in 
accordance  with  paragraph  (c)(1)  of  AD  92- 
24-03. 

Note  3:  Paragraph  (c)(2)  of  this  AD  restates 
the  requirement  for  an  initial  and  repetitive 
checks  of  the  grounding  wire  contained  in 
paragraph  (c)(2)  of  AD  92-24-03.  Therefore, 
for  operators  who  have  previously 
accomplished  at  least  the  initial  inspection  in 
accordance  with  AD  92-24-03,  paragraph 
(c)(2)  of  this  AD  requires  that  the  next        » 
scheduled  inspection  be  performed  within 
1,500  flight  hours  after  the  last  inspection 
performed  in  accordance  with  paragraph 
(c)(2)  of  AD  92-24-03. 

To  ensure  the  integrity  of  the  fail  safe 
features  of  the  thrust  reverser  system, 
accomplish  the  following: 

(a)  Within  7  days  after  August  23, 1991  (the 
effective  date  of  AD  91-18-51),  accomplish 
the  following: 

(1)  Deactivate  both  left  and  right  thrust 
reversers  in  accordance  with  Section  78-31- 
1  of  Boeing  Document  D630T002,  "Boeing 
767  Dispatch  Deviation  Guide,"  Revision  9, 
dated  May  1, 1991. 

(2)  Add  the  following  to  the  Limitations 
Section  of  the  FAA -approved  Airplane  Flight 
Manual  (AFM).  This  may  be  accomplished  by 
placing  a  copy  of  this  AD  in  the  AFM. 

"Reduce  by  five  percent  the  available 
accelerate-stop  distance  resulting  from  the 
Airplane  Flight  Manual  takeoff  performance 
analysis  when  the  runway  is  wet  or 
contaminated." 

(b)  Within  60  days  after  November  8, 1991 
(the  effective  date  of  AD  91-22-09, 
Amendment  39-8069),  modify  the  thrust 
reverser  system  in  accordance  with  Boeing 
Service  Bulletin  767-78-0051,  dated  October 
9, 1991.  Once  this  modification  is 
accomplished,  the  thrust  reverser  system 
shall  be  re-activated  and  the  AFM  limitation 
required  by  paragraph  (a)(2)  of  this  AD  may 
be  removed. 


(c)  Accomplish  the  actions  specified  in 
paragraphs  (c)(1)  and  (cK2)  of  this  AD  at  the 
times  specified  in  those  paragraphs. 

(1)  Prior  to  the  accumulation  of  3,000  flight 
hours  since  manufacture,  or  within  30  days 
after  November  24, 1992  (the  effective  date  of 
AD  92-24-03).  whichever  occurs  later. 
perform  all  inspections,  tests,  adjustments, 
and  functional  checks  of  the  thrust  reverser 
control  and  indication  system  and  engine 
wiring  specified  in  Boeing  Service  Bulletin 
767-78-0046,  Revision  1,  dated  September 
17, 1992,  in  accordance  with  the  procedures 
descril>ed  in  that  service  bulletin. 

(i)  Repeat  those  actions  thereafter  at 
intervals  not  to  exceed  3.000  flight  hours. 

(ii)  Whenever  maintenance  action  is  taken 
that  could  disturb  any  pwrtion  of  the  thrust 
reverser  control  system,  the  functional  test  or 
tests  relative  to  the  system  shall  be  performed 
in  accordance  with  the  Boeing  767 
Maintenance  Manual  After  this  test(s)  is 
accomplished,  the  repetitive  Inspections, 
tests,  adjustments  and  functional  tests 
required  by  paragraph  (c)(lMi)  of  this  AD 
shall  continue. 

Note  4:  The  Boeing  767  Maintenance 
Manual  should  include  Revision  78-646, 
Chapter  78,  dated  September  2, 1992. 

(2)  Prior  to  the  accumulation  of  1300  flight 
hours  since  manufacture,  or  within  30  days 
after  November  24, 1992  (the  effective  date  of 
AD  92-24-03),  whichever  occurs  later, 
perform  a  check  of  the  grounding  wire  for  the 
thrust  reverser  directional  control  valve 
(DCV)  in  accordance  with  Section  III, 
paragraph  B.,  of  Boeing  Service  Bulletin  767- 
78-0046,  Revision  1,  dated  September  17, 
1992.  Thereafter,  repeat  this  check  at  the 
times  specified  in  paragraph  (c)(2)(i)  and 
(c)(2Xii)ofthisAD. 

(i)  At  intervals  not  to  exceed  1,500  flight 
hours;  and 

(ii)  Whenever  maintenance  action  is  taken 
that  could  disturb  the  DCV  grounding  circuit 

(d)  If  any  of  the  inspections,  tests, 
adjustments,  and/or  functional  checks 
required  by  paragraph  (c)  of  this  AD  cannot 
be  performed  successfully  as  specified  in  the 
service  bulletin,  prior  to  further  flight, 
deactivate  the  associated  thrust  reverser  in 
accordance  with  Section  78-31-1  of  Boeing 
Document  D630T002,  "Boeing  767  Dispatch 
Deviation  Guide,"  Revision  9,  dated  May  1, 
1991.  The  thrust  reverser  shall  remain 
deactivated  until  all  inspections,  tests, 
adjustments,  and  functional  tests  required  by 
paragraph  (c)  of  this  AD  are  completed 
successfully. 

(e)  Within  3  years  after  the  effective  date 
of  this  AD,  install  an  additional  thrust 
reverser  system  locking  feature  (sync- lock)  in 
accordance  with  Boeing  Service  Bulletin 
767-78-0062,  Revision  2.  dated  June  3, 1993. 
Installation  of  this  additional  locking  feature 
constitutes  terminating  action  for  the 
requirements  of  paragraph  (c)  of  this  AD. 

(f)  Within  1,000  hours  time-in-service  after 
accomplishing  the  modification  required  by 
paragraph  (e)  of  this  AD,  or  within  1,000 
hours  time-in-service  after  the  effective  date 
of  this  AD.  whichever  occurs  later  and 
thereafter  at  intervals  not  to  exceed  1 ,000 
hours  time- in-service:  Perform  integrity  tests 
of  the  thrust  reverser  synchronous  shaft  locks 
to  detect  latent  failures  of  the  components 
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and  to  ensure  the  Integrity  of  the  thrust 
reverter  «y»tem  in  accordance  with  Task  78- 
3*-13-70's-007-NOO,  Item  2.  "Thnist 
Reverser  Sync  Lock  Integrity  Test,"  pages  501 
and  502,  dated  February  10, 1993.  and  pages 
503-505.  dated  August  10. 1993.  of  the 
Boeing  767  Maintenance  Manual.  Prior  to 
further  flight,  repair  any  discrepancy  found 
in  accordance  with  procedures  described  in 
the  Boeing  767  Maintenance  Manual. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACQ. 

Note  S:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACQ. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  October 
1.1993. 
David  G.  Hmid. 

Acting  Manager,  Tmnsport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  93-24621  Filed  10-&-93;  8:45  am) 

BILLMO  COM  4t10-t3-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  7. 10  and  148 

RIN  1515-AB14 

Duty-Free  Treatment  of  Articles 
Imported  From  U.S.  Insular 
Possessions 

AGENCY:  U.S.  Customs  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking; 
correction. 

SUHMARY:  This  document  corrects  a 
previously  published  proposed 
rulemaking  document  by  setting  forth 
certain  information  which  was 
inadvertently  omitted  from  that  earlier 
dociunent.  The  omitted  information 
concerned  the  estimated  information 
collection  burden  as  provided  for  under 
the  Paperwork  Reduction  Act  of  1980. 

DATES:  Comments  on  the  collection  of 
information  referred  to  in  this  dociunent 
must  be  received  on  or  before  November 
8, 1993. 


SUPPLEMBUARY  MFORMATION: 
Background 

On  July  27, 1993,  Customs  published 
a  document  in  the  Federal  Ri^gister  (58 
FR  40095)  setting  forth  proposed 
amendments  to  the  Customs  Regulations 
regarding  duty-free  treatment  of  articles 
imported  from  insular  possessions  of 
the  United  States  other  than  Puerto 
Rico.  Included  under  the 
Supplementary  Information  portion  of 
that  document  was  a  heading  entitled 
"Paperwork  Reduction  Act"  which 
addressed  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.)  regarding  the 
collection  of  information  requirements 
contained  in  the  proposed  regulatory 
texts.  However,  the  specific  figures 
regarding  the  estimated  reporting  and/or 
recordkeeping  burden  on  the  public 
were  inadvertently  omitted  from  the 
published  document.  In  order  to  correct 
this  omission,  the  entire  and  complete 
"Paperwork  Reduction  Act"  portion  of 
the  document  is  set  forth  below. 

Paperwork  Redactioa  Act 

The  collection  of  information 
requirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  3504(h)).  Comments  on 
the  collection  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  DC  20503.  A  copy  should 
also  be  sent  to  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  1301  Constitution 
Avenue  NW.,  Washington,  DC  20229. 

The  collection  of  information  in  these 
proposed  regulations  is  in  §  7.3.  This 
information  conforms  to  requirements 
in  General  Note  3{a)(iv),  HTSUS,  and  is 
used  by  Customs  to  determine  whether 
goods  imported  from  insular 
possessions  are  entitled  to  duty-free 
entry  imder  that  General  Note.  The 
likely  respondents  are  business 
organizations  including  importers, 
exporters,  and  manufacturers. 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  113  hotus. 

The  estimated  average  annual  burden 
per  respondent/ recordkeeper  is  11.3 
hours. 

Estimated  number  of  respondents 
and/or  recordkeepers:  10. 

Estimated  annual  frequency  of 
responses:  31. 


Dated:  September  30, 1993. 
Harvey  B.  Fox, 

Director,  Office  of  Regulations  and  Rulings. 
[FR  Doc.  93-24691  Filed  10-6-93;  8:45  am) 
BtUMQ  COM  4t20-0»-P 


DEPARTMEffT  OF  JUSTICE 
Drug  Enforcement  Administration 
21  CFR  Parts  1301  and  1311 

Registration  of  Manufacturers  and 
Importers  of  Controlled  Substances 

AGENCY:  Drug  Enforcement 

Administration  (I£A). 

ACTION:  Notice  of  proposed  rulemaking. 

StIMMARY:  DEA  proposes  to  amend  its 
regulations  to  eliminate  the  requirement 
of  an  administrative  hearing  relating  to 
objections  to  the  registration  of  certain 
manufacturers  and  importers  of 
controlled  substances.  The  current 
regulations  require  that  DEA  hold  a 
hearing  whenever  such  is  requested  by 
another  applicant  or  registrant.  The 
proposed  change  would  provide  for  a 
hearing  only  when  the  Administrator 
determines  that  a  hearing  is  necessary  to 
receive  fectual  evidence  and/or  expert 
testimony  with  respect  to  issues  raised 
by  the  application  or  objections  thereto. 
DATES:  Written  comments  and 
objections  must  be  received  on  or  before 
November  22. 1993. 
ADDRESSES:  Comments  and  objections 
should  be  submitted  in  quintuplicate  to 
the  Administrator.  Drug  Enforcement 
Administration,  Washington,  DC  2053/, 
Attention:  DEA  Federal  Register 
Representative/CCR. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
C.  Gallagher,  Associate  Chief  Counsel. 
Diversion  &  Regulatory  Section  .  Office 
of  Chief  Counsel,  Drug  Enforcement 
Administration.  Washington,  DC  20537, 
telephone  (  202)  307-8010. 
SUPPt.EMENTARY  INFORMATION:  TwO 

sections  of  the  DEA  regulations, 
specifically  21  CFR  1301.43(a)  and 
1311.42(a),  relate  to  the  registration  of 
bulk  manufacturers  and  importers  of 
Schedule  I  and  II  controlled  substances, 
respectively.  These  regulations  provide 
for  the  publication  of  notices  of 
application  and  require  that  the 
Administrator  hold  a  hearing  when 
requested  to  do  so  by  any  ciurent  bulk 
manufacturer  of  the  substance(s)  to  be 
imported  or  manufactured,  or  by  any 
other  applicant  for  a  similar  registration. 
The  regulations  are  not  required  by  the 
Controlled  Substances  Act  (21  U.S.C. 
801,  et  seq.),  or  the  Controlled 
Substances  Import  and  Export  Act  (21 
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U.S.C  951.  et  aeqX  The  antecedoits  of 
theee  notice,  comment  and  bearing 
provisions  are  found  in  21  U.S.C 
623(a)(1)  which  proves,  as  a  means  of 
controlling  diversion,  for  "limiting  the 
importation  and  bulk  manufacture  of 
such  controlled  substances  to  a  number 
of  establishments  which  can  produce  an 
adequate  and  uninterrupted  supply  of 
these  substances  under  adequately 
competitive  conditions  for  legitimate 
medical,  scientific,  research  and 
industrial  purposes,"  Pursuant  to  the 
fubject  regulations,  manufacturers  may 
object  to  the  registration  of  additional 
manufacturers  or  importers  as  adversely 
affecting  diversion  or  competition  in  a 
highly  regulated  environment. 

These  regulations  have  been  in 
existence  for  more  than  two  decades.  In 
that  time,  no  Administration  has  every 
denied  registration  to  an  applicant  on 
the  basis  of  increased  danger  of 
diversion  or  adverse  impact  upon 
domestic  competition.  To  the  contrary, 
the  Administrators  to  whom  these 
issues  have  been  presented  have  found 
that  registration  of  additional 
manufacturers  would  not  have  an 
adverse  impact  upon  this  agency's 
efforts  to  control  diversion  and  that 
such  registration  would  have  a  salutary 
effect  upon  competition  among  bulk 
manuiacturers.  The  record  of  these 
proceedings  notwithstanding,  currently 
registered  manufecturers  use  the 
regtdatory  hearing  requirement  to  deter 
others  from  applying  or  to  delay  entry 
of  competitors  into  their  marketplace. 
As  often  as  not,  a  company  whose  new 
apphcation  is  opposea  by  a  ciumit 
manufacturer  retaliates  by  opposing  the 
annual  renewal  of  the  other's 
registration.  This  abuse  of  the  regulatory 
hearing  requirement  adversely  affiects 
competition  by  delaying  new 
registrations  and  results  in  the 
imnecessary  expenditure  of  the  DEA 
resources  needed  to  hear  and  review 
these  cases. 

Accordingly,  the  Director  of  the  Office 
of  Diversion  Control  is  proposing  to 
delete  the  mandatory  hearing 
requirement  from  these  regulations.  The 
requirement  of  notice  and  the 
opportunity  to  comment  upon  and 
oppose  applications  will  be  retained, 
while  hearings  will  be  held  only  when 
the  Administrator  determines  that  such 
would  materially  assist  him  in  resolving 
issues  raised  by  those  persons  opposing 
issuance  of  a  registration. 

The  Director  hereby  certifies  that  this 
proposed  rule  will  have  no  significant 
impact  upon  those  entities  whose 
interests  must  be  considered  under  the 
Regulatory  Flexibility  Act,  5  U.S.C  601, 
et  seq.  The  registrants  and  aj^ticants 
who  use,  or  are  aHected  by.  the  hearing 


covered  by  these  regulations  are 
typically  not  small  entities. 

The  proposed  regulation  is  not  a 
major  rule  for  purposes  of  Executive 
Order  (E.O.)  12291  of  February  17, 1981. 
Pursuant  to  sections  3(c)(3)  and 
3(e)(2)(C)  of  EO.  12291,  this  proposed 
rule  has  been  submitted  for  review  by 
the  Office  of  Management  and  Budget 
This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  E.0. 12612,  and  it  has  been 
determined  that  the  proposed  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assesanent 

List  of  Subjects 

21  CFR  Part  1301 

Administrative  practice  and 
procedure.  Drug  traffic  control  and 
security  measures. 

21  CFR  Part  1311 

Administrative  practice  and 
procedure,  Drug  traffic  control.  Exports 
and  imports. 

Therefore,  pursuant  to  the  auth<»ity 
vested  in  the  Attorney  General  by  21 
U.S.C.  821  and  871(b),  as  delegated  to 
the  Administrator  of  the  Drug 
Enforcement  Administration  and 
redelegated  to  the  Director,  Office  of 
Diversion  Control  by  28  CFR  0.100  and 
0.104,  the  Director,  Office  of  Diversion 
Control  hereby  proposes  that  parts  1301 
and  1311  of  tide  21,  Code  of  Federal 
Regulations  be  amended  as  {(^ows: 

PART  1301— {AMENDED] 

1.  The  authority  citation  for  part  1301 
continues  to  read  as  follows: 

AntlMrily:  21  U.S.C  821. 822,  823,  824, 
871(b),  875.  877. 

2.  Section  1301.43,  paragraph  (a),  is 
revised  to  reed  as  follows: 

11301.43    AppUcatton  tor  bulk  manufacture 
of  Schedule  I  and  H  autwtancea. 

(a)  In  the  case  of  an  appbcaticm  for 
registration  or  reregistration  to 
manufacture  in  bulk  a  basic  class  of 
controlled  substances  listed  in  Schedule 
I  or  n,  the  Administrator  shall,  upon  the 
filing  of  such  appUcation,  publish  in  the 
Federal  Register  a  notice  naming  the 
applicant  and  stating  that  such 
applicant  has  appli^  to  be  registered  as 
a  bulk  manufacturer  of  a  basic  class  of 
narcotic  or  nonnarcotic  controlled 
substance,  which  class  shall  be 
identi'fied.  A  copy  of  said  notice  shall  be 
mailed  simultaneously  to  each  person 
registered  as  a  bulk  manufacturer  of  that 
basic  class  and  to  any  other  applicant 
thoefor.  Any  such  person  may,  within 
30  days  from  the  date  of  pubUcation  of 


the  notice  in  the  Federal  Register,  file 
with  the  Administrator  written 
comments  on  or  ol^ections  to  the 
issuance  of  the  proposed  registration. 
The  Administrator  may,  in  his  sole 
discretion,  hold  a  hearing  for  the 
purpose  of  receiving  Actual  evidence 
regarding  any  one  or  more  of  the  issues 
raised  by  the  commentors  or  objectors. 
If  the  Administrator  decides  to  hold  a 
hearing,  he  shall  cause  a  notice  of 
hearing  to  be  published  in  the  Federal 
Register.  Any  interested  person  may 
participate  in  such  hearing  by  filing  a 
notice  of  appearance  with  the  Hearing 
Clerk.  Office  of  Administrative  Law 
Judges,  in  accordance  vrith  procedures 
ouUined  in  the  notice  of  hearing.  A 
hearing  pursuant  to  this  section  may  be 
consolidated  with  a  hearing  held 
pursuant  to  §  1301.44  or  §  1301.45. 

3.  Section  1301.54,  paragraph  (a),  is 
revised  to  read  as  follows: 

8130134    Request  for  hearing  or 
appearance;  waiver. 

(a)  Any  person  entiUed  to  a  hearing 
pursuant  to  §§  1301.42  through  1301.45 
and  desiring  a  hearing  shall,  within  30 
days  alter  the  date  of  receipt  of  the  order 
to  show  cause,  file  with  the 
Administrator  a  written  request  for  a 
hearing  in  the  form  prescribed  in 
§  1316.47  of  this  chaptOT. 


PAFIT 1311— [AMENDED] 

1.  The  authority  citation  for  part  1311 
continues  to  read  as  follows: 

Authority:  21  U.S.C  952.  956, 957. 958, 
unless  othervrise  noted. 

2.  Section  1311.42,  paragraph  (a),  is 
revised  to  read  as  follows: 

91311.42    AppAcatkMi  for  ImportaOon  of 
Schedule  I  and  I  sutwlanoaa. 

(a)  In  the  case  of  an  application  for 
registration  or  reregistration  to  import  a 
controlled  substance  tisted  in  Schedule 
I  or  n,  under  the  authority  of  section 
1002(a)(2)(B)  of  the  Act  (21  U.S.C 
952(a)(2)(B)),  the  Administrator  shall, 
upon  the  filing  of  such  application, 
publish  in  the  Federal  Register  a  notice 
naming  the  apphcant  and  stating  that 
such  applicant  has  apphed  to  be 
registered  as  an  importer  of  a  Schedule 
I  or  n  controlled  substance,  which 
substance  shall  be  identified.  A  copy  of 
said  notice  shall  be  mailed 
simultaneously  to  each  person 
registered  as  a  bulk  manufacturer  of  that 
controlled  substance  and  to  any  other 
apphcant  therefor.  Any  such  person  - 
may,  within  30  days  from  the  date  of 
publication  in  the  Federal  Raster,  file 
with  the  Administrator  written 
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comments  on  or  objections  to  the 
issuance  of  the  proposed  registration. 
The  Administrator  may,  in  his  sole 
discretion,  hold  a  hearing  for  the 
purpose  of  receiving  factual  evidence 
regarding  any  one  or  more  of  the  issues 
raised  by  the  commentors  or  objectors. 
If  the  Administrator  decides  to  hold  a 
hearing,  he  shall  cause  a  notice  of 
hearing  to  be  published  in  the  Federal 
Register.  Any  interested  person  may 
participate  in  such  hearing  by  Hling  a 
notice  of  appearance  with  the  Hearing 
Clerk,  Office  of  Administrative  Law 
Judges,  in  accordance  with  procedures 
outlined  in  the  notice  of  hearing.  A 
hearing  pursuant  to  this  section  may  be 
consolidated  with  a  hearing  held 
pursuant  to  §§  1311.43  or  1311.44  of 
this  part. 

Dated:  May  21,1993. 
G«ne  R.  Haisiip, 

Director,  Office  of  Diversion  Control,  Drug 
Enforcement  Administration. 
|FR  Doc  93-24666  Filed  10-6-93;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  585 
[Docket  No.  93-20] 

Regulations  To  Adjust  or  Meet 
Conditions  Unfavorable  to  Shipping  In 
the  Foreign  Trade  of  the  United  States 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Notice  of  proposed  rulemaldng. 

SUMMARY:  The  Federal  Maritime 
Commission  proposes  to  amend  its  rules 
at  46  CFR  part  585.  "Regulations  To 
Adjust  or  Meet  Conditions  Unfavorable 
to  Shipping  in  the  Foreign  Trade  of  the 
United  States."  The  proposed  rule 
would  update  the  Commission's 
existing  regulations  and  would  reflect 
amendments  to  section  19  of  the 
Merchant  Marine  Act,  1920,  which 
clarified  certain  Commission 
authorities,  granted  the  Commission 


certain  information-gathering  powers, 
and  extended  the  range  of  sanctions 
available  to  the  Commission  in 
proceedings  under  that  statute. 
DATES:  Comments  due  on  or  before 
November  8, 1993. 
ADDRESSES:  Send  comments  (original 
and  15  copies)  to:  Joseph  C.  Polking, 
Secretary,  Federal  Maritime 
Commission,  800  North  Capitol  Street, 
NW.,  Washington,  IX:  20573,  (202)  523- 
5725. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Bourgoin,  General  Counsel, 
Federal  Maritime  Commission,  800 
North  Capitol  Street,  NW.,  Washington, 
DC  20573 (202)  523-5740. 

SUPPt.EMENTARY  INFORMATION: 

L  Background 

Section  19  of  the  Merchant  Marine 
Act.  1920, 46  U.S.C.  app.  876  ("section 
19"),  authorizes  the  Federal  Maritime 
Commission  ("Commission"  or  "FMC") 
to  take  regulatory  action  to  correct 
unfavorable  shipping  conditions  in  U.S. 
foreign  oceanbome  commerce. 
Specifically,  paragraph  (l)(b)  of  section 
19  directs  the  Commission 

*  *  *  [t]o  make  rules  and  regulations 
affecting  shipping  in  the  foreign  trade  not  in 
conflict  with  law  in  order  to  adjust  or  meet 
general  or  special  conditions  unfavorable  to 
shipping  in  the  foreign  trade,  whether  in  any 
particular  trade  or  upon  any  particular  route 
or  in  commerce  generally,  including 
intermodal  movements,  terminal  operations, 
cargo  solicitation,  forwarding  and  agency 
services,  non-vessel-opwrating  common 
carrier  op)erations  and  other  activities  and 
services  integral  to  transpwrtation  systems, 
and  which  arise  out  of  or  result  from  foreign 
laws,  rules,  or  regulations  or  from 
competitive  methods  or  practices  employed 
by  owners,  operators,  agents  or  masters  of 
vessels  of  a  foreign  country. 

Id.  app.  876(l)(b). 

The  Commission's  regulations 
governing  section  19  proceedings  are  set 
forth  at  46  CFR  Part  585— Regulations 
To  Adjust  or  Meet  Conditions 
Unfavorable  to  Shipping  in  the  Foreign 
Trade  of  the  United  States.  The 


regulations  describe,  among  other 
things,  who  may  file  petitions  for  relief 
under  section  19,  46  CFR  585.4,  how 
such  petitions  are  filed,  id.  585.5.  the 
prescribed  contents  of  petitions,  id. 
585.6,  how  petitions  may  be  amended  or 
dismissed,  id.  585.7,  and  the  types  of 
conditions  that  are  generally  presimied 
to  be  actionable  under  Section  19.  id. 
585.3.  These  regulations  were  last 
amended  or  otherwise  updated  in  1989 
to  reflect  the  addition  of  authority  to 
impose  specific  forms  of  sanctions  made 
applicable  by  section  1002  of  the 
Foreign  Shipping  Practices  Act  of  1988, 
46  U.S.C  app.  1710a  ("FSPA"). 

Since  then,  however.  Section  19  has 
been  amended  by  section  103  of  I'ublic 
Law  101-595. 104  Stat.  2979  ("Section 
19  Amendments"),  to  clarify  and  • 
expand  the  powers  of  the  Commission 
to  address  imfavorable  shipping 
conditions,  particularly  those  which 
affect  intermodal,  shoreside  and  other 
ocean  transportation  activities.  The 
other  principle  features  of  the  section  19 
Amendments  are:  clear  recognition  of 
the  right  of  any  person  to  request 
section  19  relief;  the  addition  of  certain 
information-gathering  authorities;  the 
availability  of  discovery  tools  in 
proceedings;  and  incorporation  of  the 
expanded  range  of  available  remedies 
first  made  applicable  by  the  FSPA. 

The  Commission  proposes  to  amend 
and  update  its  rules  in  order  to  reflect 
the  Section  19  Amendments.  The 
proposed  rule  substantially  incorporates 
and  continues  the  fourteen  sections 
contained  in  existing  Part  585.  However, 
some  editorial  and  conforming  changes 
have  been  made  in  the  ciurent  rules.  In 
addition,  a  number  of  new  sections  are 
added  in  order  to  implement  new 
statutory  authorities,  and  the  rules  are 
restructured  to  make  for  a  more  logical 
presentation.  The  following  table 
provides  a  comparison  of  each  section 
of  the  proposed  rule  with  the 
corresponding  section  of  existing  part 
585. 


Proposed  njle  section 


Existing  rule  section 


§585.101 
§585.102 
§585.103 
§585.104 
§585.105 


Purpose 

Scope  

Definitions 

Confidentiality 
ConsuKaiion  .. 


§585.201  Information  orders 

§585502  Type  of  information  „. 

§  585203  Failure  to  provide  information 

§585.301  Findings 


§585.401 
§585.402 


Who  may  file 

Filing  of  petitions 


§585.1    Purpose. 

§585.2    Scope. 

[ftone] 

[None] 

§585.8  Initial  action  to  meet  apparent  conditions  unfavorable — Reso- 
lution through  diplomatic  channels. 

[hione) 

§585.1 1    Production  of  information 

§  585. 1 2    Production  of  information— failure  to  produce. 

§585.3  Findings— Corxlrtions  unfavorable  to  shipping  in  the  foreign 
trade  of  the  United  States. 

§585.4    Petition  for  section  19  relief— Ger>eral— Who  ntay  file. 

§585.5    Petitions— How  filed. 
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Proposed  rule  section 


§585.403  Corterits  o(  petitions 

§585.404  Amencknent  or  (temtssai  o(  petitions 

§585.501  Particjpalion  of  interested  persons  . 

§585.502  Dtecovery „„ 

§585.503  Subpoenas  

§585.504  Wrtnesstees 

§  585.505  Failure  to  supply  inlonmtion 

§585.506  EntorcefTwnt  of  orders  „ „ _ 

§  585.507  Postponement,  dtscontinoance  or  suspension  of  action  . 

§  585.508  Put)lication,  contents  and  effective  date  of  regulation 

§  585.601  Actions  to  correct  unfavorable  conditKxis _. 


§585.602    Penalty 


Existing  rUe  section 


Petition*— Contents. 
Petttona-^Amendment  or  dismissal  oL 
Participation  of  interested  persons. 


§585.8 
§585.7 
§585.10 
{None] 

(None!  I 

iNon^  I 

[None)  ; 

[None) 

§  585.1 3    Postponement,  disconbnuafx»  or  suspension  of  acboa 
§585.14    Content  and  effective  date  of  regulatiorv 
§585.9    Actions  to  meet  conditions  uriavorable  to  shipping  in  the  for- 
eign trade  of  the  United  States. 
(None) 


The  following  section-by-section 
discussi(Hi  identifies  the  particular 
dianges  in  the  existing  rules  as  well  as 
the  new  provisions  of  part  585. 

n.  Section-By-Section  Discussion 

The  proposed  rule  restructures  part 
585  Into  six  subparts  in  order  to 
accommodate  the  new  sections  of  the 
rules  and  to  make  for  a  more  orderly 
and  logical  presentation  of  the  rules' 
provisions.  General  provisions  that 
apply  to  the  entire  part  585  appear  in 
subpart  A.  Subpart  B  implements 
information-gathering  authorities. 
Subpart  C  enumerates  those  conditions 
that  will  be  found  to  be  unfavorable  to 
shipping.  Subpart  D  contains  provisions 
governing  the  filing  of  section  19 
petitions.  Subpart  E  sets  forth  the 
provisions  that  govern  proceedings 
initiated  by  the  Commission  xmder 
section  19.  Subpart  F  describes  the 
corrective  actions  that  may  be  taken  as 
well  as  penalties  that  may  be  imposed. 

Subpart  A— Genera]  Pmvisions 

This  subpart  contains  provisions  that 
apply  generally  to  the  rules  throughout 
part  585.  It  has  new  sections  on 
definitions,  ccmfidentiality  and 
consultation. 

Section  585.101    Purpose 

This  section  incorporates  without 
change  the  statement  of  purpose  that 
appears  at  §  585.1  of  the  current 
regulations. 

Section  585.102    Scope 

This  section  incorporates  without 
change  the  statement  of  scope  found  at 
§  585.2  of  the  ciurent  regulations. 

Section  585.103    Definitions 

This  section  is  new.  It  includes  new 
definitions  of  terms  used  in  the  statute 
and  these  rules. 

Section  585.103(a)    Act 

The  term  "Act"  nfen  to  the  Merchant 
Marine  Act,  1920,  as  amended  by  Public 
Law  101-595. 


Section  585.103(b)    Person 

This  definition  is  based  in  f>art  on 
section  19(5)  of  the  Act,  which  indicates 
that  any  person  may  file  a  petition  for 
relief  and  provides  examples  of  entities 
included  within  the  meaning  of 
"person."  It  also  derives  in  part  from 
current  §  585.4  which  describes  those 
"persons"  who  may  file  a  petition  for 
relief.  The  definition  is  intended  to  be 
expansive  and  the  enumeration  of 
particular  persons  is  not  intended  to 
limit  the  definition. 

Section  585.103(c)    Voyage 

This  definition  is  identical  to  the 
definition  of  voyage  that  appears  at  46 
CFR  588.2(g)  governing  actions  under 
the  FSPA.  The  definition  would  jmrnde 
a  basis  for  calculating  the  per-voyage  fee 
provided  for  by  the  FSPA  and  the 
Section  19  Amendments. 

Section  585.104    Confidentiality 

This  section  is  new.  It  is  based  upon 
section  19(8)  of  the  Act  and  follows  the 
language  of  the  statute.  Its  placement  in 
Subpart  A,  General  Provisions,  reflects 
the  fact  that  the  Act  makes  it  appUcable 
to  information  provided  "under  the 
terms  of  this  section"  (I.e.,  section  19). 
It  would  thus  apply  to  both  rulemaking 
proceedings  and  information-gathering 
activities. 

Section  585.105    Consultation/ 

This  section  incorporates  both  the 
provisicHU  of  existing  §  565.8^d  new 
authority.  x 


Section  58S.105(a)    Consuhation  With 
Other  Agencies 

This  section  is  new.  It  is  based  upon 
section  19(12)  of  the  Act  and  follows  the 
language  of  the  statute.  Its  placement  in 
Subpart  A,  General  Provisions,  reflects 
the  fact  that  section  19(12)  is  applicable 
to  any  action  taken  under  section  19, 
whether  rulemaking  or  information- 
gathering. 


Section  585.105(b)    Request  for 
Resolution  Through  Diplomatic 

Channels 

This  section  substantially 
incorporates  the  language  of  current 
§  585.8  regarding  requests  to  the 
Secretary  of  State  for  diplomatic 
assistance.  A  stylistic  improvement  has 
been  made  in  the  first  sentence, 
substituting  the  words  "that  the 
Secretary"  for  the  words  "he  or  she  " 
and  in  the  second  sentence  substituting 
the  word  "such"  for  the  words  "his  or 
her." 

Subpart  B — Production  of  Information 

This  subpart  implements  section  19(6) 
of  the  Act,  which  grants  the 
Commission  authority  to  gather 
information  in  order  to  further  the 
purposes  of  section  19(l){b).  This 
authority  is  distinct  from  the  subpoena 
and  discovery  authorities  granted  under 
section  19(7)  in  connection  with 
rulemaking  proceedings. 

Section  585.201    Information  Orders 

This  section  is  new.  It  is  based  upon 
the  authority  and  utilizes  the  langiiage 
of  sections  19(6)(a),  (b)  and  (c)  of  the 
Act. 

Section  585.202    Type  of  Information 

This  section  serves  the  purpose  of 
illustrating  the  type  of  information  that 
may  be  required.  However,  it  does  not 
hmit  in  any  way  the  kind  of  information 
that  may  be  required  by  a  Commission 
information  order. 

Paragraph  (a)  of  this  section 
incorporates  the  description  appearing 
at  §  585.11  of  the  current  regulations  of 
the  type  of  information  that  may  be 
required  from  owners,  operators  or 
charterers  of  vessels.  A  reference  to 
passengers  has  been  added  to  reflect 
section  19's  coverage  of  ocean 
transportation  of  passengers  as  well  as 
cargo.  See  Petition  for  Investigation  of, 
and  for  Section  19  Relief  from,  Italian 
Subsidies  for  Carnival  Cruise  Lines 

Passenger  Vessels, F.M.C ,  26 

S.RJL  990, 1001  n.l8  (1993);  American 
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Association  of  Cruise  Passengers,  Inc.  v. 
Carnival  Cruise  Lines.  Inc..  911  F.2d  786 
(DC  Qr.  1990). 

Paragraphs  (b)  and  (c)  are  new.  They 
describe  the  type  of  information  that 
may  be  required  from  other  persons, 
including  shippers,  shippers' 
associations,  non-vessel-operating 
common  carriers,  ocean  freight 
forwarders  and  marine  terminal 
operators. 

Section  58^.203    Failure  to  Provide 
Information 

This  section  establishes  sanctions  for 
failure  to  provide  required  information. 
Paragraph  (a)  is  new  and  provides  for  a 
civil  penalty  of  up  to  $5,000  per  day  for 
failure  to  provide  information.  It  is 
based  upon  and  utilizes  the  statutory 
language  of  section  19(6)(d)  of  the  Act. 

Paragraph  (b)  provides  for  the  making 
of  adverse  findings  where  there  has 
been  a  failure  to  provide  information.  It 
incorporates,  with  one  change,  the 
provision  that  appears  at  §  585.12  of  the 
current  regulations.  The  change  clarifies 
that  the  Commission  will  make 
inferences  based  on  failure  to  provide 
information,  rather  than  deem  such  a 
failure  an  "admission"  (which  implies 
fault)  that  conditions  imfavorable  to 
shipping  exist. 

Subpart  C— Conditions  Unfavorable  to 
Shipping 

This  subpart  contains  provisions 
specifying  those  conditions  that  may  be 
found  unfavorable  to  shipping.  As 
discussed  below,  paragraph  (e)  dealing 
with  intermodal  operations  is  new. 

Section  585.301    Findings 

This  section  incorporates  without 
change  the  statement  of  those 
conditions  which  may  be  found  to  be 
unfavorable  to  shipping  that  appears  at 
§  585.3  of  the  current  regulations.  In 
addition,  this  section  adds  a  new 
paragraph  (d)  (§  585.301(d)),  which 
states  that  restrictions  or  burdens  upon 
intermodal  operations  and  other 
activities  integral  to  ocean 
transportation  may  be  found  to  be  a 
condition  unfavorable  to  shipping.  The 
language  of  new  paragraph  (d)  derives 
from  the  changes  made  in  section 
19(l)(b)  by  the  Section  19  Amendments. 
The  Section  19  Amendments  added  a 
reference  to  "•  *  •  intermodal 
movements,  terminal  operations,  cargo 
solicitation,  forwarding  and  agency 
services,  non-vessel-operating  common 
carrier  operations,  and  other  activities 
and  services  integral  to  transportation 
systems'  •  *"  46  U.S.C  app. 
876(1  )(b). 

It  is  thus  clear  that  G^ngress  intended 
to  make  section  19  applicable  to 


activities  that  are  integral  to  ocean 
shipping  and  that  practices  or  policies 
that  hinder  those  activities  can 
constitute  an  unfavorable  condition. 
This  is  further  clariRed  by  the 
legislative  history  of  the  Section  19 
Amendments.  For  example,  the 
Committee  Report  states  that 

*  *  *  the  bill  amends  current  law  to 
clarify  that  tlie  Federal  Maritime 
Conunission's  rulemaking  and  investigatory 
powers  extend  to  intermodal  movements, 
temiinal  operations,  and  other  activities 
integral  to  shipping. 

H.R  Rep.  No.  501. 100th  Cong.,  2d  Sess. 
6  (1988). 

Similarly,  the  Report  of  the  Senate 
Commerce  Committee  states  that  a 
purpose  of  the  legislation  was  to  clarify 
the  Commission's  authority  to  address 
intermodal  and  other  shipping-related 
activities.  The  Report  states: 

The  bill,  as  reported,  specifically  includes 
intennodal  movements  and  certain  land- 
based  activities  within  the  8cof>e  of  section 
19  of  the  Merchant  Marine  Act.  1920*  •  • 

S.  Rep.  No.  420, 101st  Cong.,  2d  Sess. 
2  (1990);  id.  at  7.  See  also  H.R  Rep.  No. 
440. 101st  Cong..  2d  Sess.  4.  8  (1990). 
Paragraph  (d)  would  thus  codify  the 
Congressional  determination  (reflected 
in  both  the  language  and  legislative 
history  of  the  Section  19  Amendments) 
that  practices  which  adversely  &ifect 
intermodal  transportation  may  be  found 
to  be  a  condition  unfavorable  to 
shipping. 

'This  codification  in  paragraph  (e)  is 
also  supported  by  Commission 
precedents  holding  that  practices  and 
policies  which  adversely  aflisct 
intermodal  operations  may  amount  to 
an  unfavorable  shipping  condition.  See, 
e.g..  Inquiry  into  Laws,  Regulations  and 
Policies  of  Korea  Affecting  Shipping  in 

the  United  States/Korean  Trade, 

F.M.C .  24  S.R.R.  112  (1987),  24 

S.R.R  895  (1988);  Actions  to  Adjust  Or 
Meet  Conditions  Unfavorable  to 
Shipping  in  the  United  States/Taiwan 

Trade F.M.C .  24  S.RR  866 

(1988). 

Subpart  D— Petitions  for  Relief 

This  subpart  sets  forth  provisions  that 
apply  to  petitions  filed  pursuant  to 
section  19.  For  the  most  part,  it  carries 
forward  existing  sections  with  only  a 
few  technical  changes. 

Section  585.401    Who  May  File 

This  section  is  based  upon  §  585.4  of 
the  current  regulations.  "The  only  change 
to  the  existing  section  is  the  deletion  of 
the  elaboration  of  the  term  "person." 
Such  elaboration  is  unnecessary  in  light 
of  the  definition  of  person  at  proposed 
§  585.103(b).  As  indicated  in  the 


discussion  of  the  definition  of  person, 
the  Act  expressly  recognizes  certain 
entities  who  are  among  those  likely  to 
request  action  under  section  19. 
However,  as  noted  above,  the 
enumeration  of  certain  entities  is  not 
exhaustive  of  the  term. 

Section  585.402    Filing  of  Petitions 

This  section  incorporates  without 
change  the  statement  regarding  filing  of 
petitions  which  appears  at  $  585.5  of  the 
current  regulations. 

Section  585.403    Contents  of  Petitions 

This  section  incorporates  the 
statement  regarding  the  contents  of 
petitions  which  appears  at  §  585.6  of  the 
current  regulations,  with  changes  that 
reflect  the  scope  of  section  19 
protections  recognized  in  the  Section  19 
Amendments,  including  land-based 
maritime  functions. 

Section  585.404    Amendment  or 
Dismissal  of  Petitions 

This  section  incorporates  the 
requirements  regarding  amendment  or 
dismissal  of  petitions  which  appear  at 
§  585.7  of  the  current  regulations,  but 
has  been  amended  to  reflect  the 
Commission's  flexibility  to  deal  with 
petitions  that  may  not  hilly  meet  the 
requirements  of  proposed  §  585.403. 
Thus,  the  rule  states  that  the 
Commission  "may"  rather  than  "will" 
dismiss  a  petition  for  failure  to  timely 
c\ire  any  deficiency.  This  provision 
comports  with  past  Commission 
practice.  It  is.  however,  also  to  be  noted 
that  petitions  that  fail  to  set  forth  the 
information  called  for  in  §  585.403  may 
not  provide  a  sufficient  basis  for 
Commission  action,  either  to  make 
findings  that  conditions  unfavorable  to 
shipping  exist  or  to  fashion  appropriate 
sanctions  to  meet  or  adjust  such 
conditions. 

Subpart  E— Proceedings 

This  subpart  contains  provisions  that 
relate  to  the  commencement, 
prosecution  and  conclusion  of 
proceedings  under  section  19.  It 
implements  significant  provisions  of  the 
section  19  Amendments  which  allow  for 
discovery  and  enforcement  of  discovery. 
It  also  incorporates  sections  of  the 
existing  regulations. 

Section  585.501    Participation  of 
Interested  Persons 

This  section  incorporates  without 
change  the  provision  for  participation  of 
interested  persons  that  appears  at 
§  585.10  of  the  current  regulations. 
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Section  585.502    Discovery 

This  section  is  new.  It  is  based  upon 
the  authority  and  utihzes  the  statutory 
language  of  section  19{7)(a)  of  the  Act. 

Section  585.503    Subpoenas 

This  section  is  new.  It  is  based  up>on 
the  authority  and  utihzes  the  statutory 
language  of  section  19(7)(b)  of  the  Act. 

Section  585.504    Witness  Fees 

This  section  is  new.  It  is  based  upon 
the  authority  and  utilizes  the  statutory 
language  of  section  19(7)(c)  of  the  Act. 

Section  585.505    Failure  to  Supply 
Information 

This  section  is  new.  It  is  based  upon 
the  authority  and  utilizes  the  statutory 
language  of  section  19(7)(d)  of  the  Act. 
It  should  be  noted  that  the  penalties 
specified  are  for  failure  to  provide 
information  in  section  19  rulemaking 
proceedings.  Separate  statutory 
penalties  are  established  in  seclion 
19(6)(d)  of  the  Act  for  failure  to  provide 
information  required  to  be  produced  in 
response  to  information-gathering 
orders  issued  under  section  19(6). 

Section  585.506    Enforcement  of 
Orders 

This  section  is  new.  It  provides  for 
enforcement  of  Conunission  information 
orders  in  federal  district  court.  It  is 
based  upon  the  authority  and  utilizes 
the  statutory  language  of  section  19(7)(e) 
of  the  Act. 

Section  585.507    Postponement. 
Discontinuance,  or  Suspension  of 
Action 

This  section  incorporates  the 
provisions  for  postponement, 
discontinuance,  or  suspension  of  action 
which  appear  at  §  585.13  of  the  current 
regulations.  A  technical  change  is  made 
in  the  second  sentence  to  continue  the 
parallelism  of  the  first  sentence  by 
adding  the  words  "or  suspend." 

Section  585.508    PubUcation,  Contents 
and  Effective  Date  of  Regulation 

This  section  incorporates  without 
change  the  provisions  for  publication, 
contents  and  effective  date  which 
appear  at  §  585.14  of  the  current 
regulations. 

Subpart  F— Corrective  Actions 

This  subpart  sp)ecifies  the  actions  that 
may  be  taken  to  correct  unfavorable 
shipping  conditions,  and  implements 
new  statutory  authorities. 

Section  585.601    Actions  To  Correct 
Unfavorable  Conditions 

This  section  is  substantially  the  same 
as  §  5p5.9  of  the  current  regulations. 


which  has  now  been  essentially  codified 
by  sections  19(9)  and  19(10)  of  the  Act. 
Paragraphs  (b),  (c).  (d)  and  (e)  make 
certain  changes  to  the  existing 
regulation  to  more  closely  reflect  the 
language  of  the  statute  and  to  make 
other  minor  restructuring  and  editorial 
changes. 

In  addition,  paragraph  (d)  is  revised  to 
reflect  the  Commission's  action  in 
Docket  No.  92-33,  Marine  Terminal 
FaciUties  Agreements— Exemption, 
exempting  certain  marine  terminal 
faciUties  agreements  from  filing  under 
section  5  of  the  Shipping  Act  of  1984. 
46  U.S.C  app.  1704.  In  exempting  such 
agreements  from  the  1984  Act's  filing 
requirements,  the  Commission  acted 
merely  to  alleviate  the  administrative 
burden  such  filings  entailed  for  both  the 
marine  terminal  industry  and  the 
agency.  However,  as  the  Commission 
noted  in  the  explanatory  text 
accompanying  the  final  rule,  the 
exemption  carried  with  it  "no 
diminution  of  the  Commission's  present 
degree  of  regulatory  oversight  •  •  • 
(Tlhe  exemption  applies  only  to  filing 
and  notice  requirements,  and  does  not 
reUeve  the  parties  to  marine  terminal 
facilities  agreements  from  other 
requirements  of  the  1916  and  1984 
Acts."  58  PR  5627,  5630  Qan.  22, 1993). 
It  is  equally  true  that  the  fifing 
exemption  does  not  affect  the 
applicability  of  substantive  provisions 
of  other  statutes,  including  sanctions 
authorized  by  section  19(c)  of  the  1920 
Act. 

A  new  paragraph  (g)  is  added  to 
reflect  the  authority  added  by  section 
19(10)(a)  of  the  Act,  requiring  the 
collectors  of  customs,  upon  request  by 
the  Conmiission,  to  collect  any  per- 
voyage  fees  imposed  by  the  Commission 
under  section  19(9)(d).  The  remaining 
paragraphs  are  renumbered  accordingly. 

Section  585.602    Penalty 

This  section  is  new.  It  is  based  upon 
and  follows  the  language  of  section 
19(11)  of  the  Act. 

m.  Proposed  Rule 

The  proposed  rule  is  intended  to 
establish  a  clearer  framework  for 
proceedings  and  actions  under  section 
19  and  to  update  the  section  19  Rules 
to  reflect  the  statutory  authorities  and 
language  contained  in  Public  Law  101- 
595.  Interested  persons  are  invited  to 
submit  written  comments  to  the 
Secretary,  Federal  Maritime 
Commission,  on  this  proposed  rule. 

The  Chairman  of  the  Federal  Maritime 
Commission  has  determined  that  the 
proposed  rule,  if  adopted,  is  not  a 
"major  rule"  as  defined  in  Executive 
Order  "'2291  dated  February  17, 1981, 


because  it  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consimiers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
irmovations,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  Chairman  of  the  Federal  Maritime 
Commission  has  determined  that  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504)  does  not  apply  because  this 
regulation  does  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget. 

List  of  Subiects  in  46  CFR  Part  585 

Administrative  practice  and 
procedure.  Maritime  carriers. 

Therefore,  pursuant  to  section  4  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  section  1002  of  the  Foreign 
Shipping  Practices  Act  of  1988  (46 
U.S.C.  app.  10002),  and  section  19  of  the 
Merchant  Marine  Act,  1920  (46  U.S.C. 
app.  876),  the  Federal  Maritime 
Commission  hereby  proposes  to  revise 
part  585  of  title  46.  Code  of  Federal 
Regulations,  to  read  as  follows: 

Part  585— Regulations  To  Adjust  or 
Meet  Conditions  Unfavorable  to 
Shipping  in  the  Foreign  Trade  of  the 
United  States 

Sut>part  A— General  Provisions 

Sec 

585.101  Purpose. 

585.102  Scope. 

585.103  Definitions. 

585.104  Confidentiality. 

585.105  Consultation. 

Subpart  B— Production  of  Information 

585.201  Information  orders. 

585.202  Type  of  information. 

505.203  Failure  to  provide  information. 

Sut>part  C— Conditions  Unfavorable  To 
Shipping 

585.301     Findings. 

Subpart  0— Petitions  For  Section  19  R«IM 

585.401  Who  may  file? 

585.402  Filing  of  petitions. 

585.403  Contents  of  p>etitions. 

585.404  Amendment  or  dismissal  of 
petitions. 

Sutipart  E— Proceeding 

585.501  Participation  of  interested  persons. 

585.502  Discovery. 

585.503  Subpoenas. 

585.504  Witness  fees. 

585.505  Failure  to  supply  information. 

585.506  Enforcement  of  orders. 
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585.507    Postponement,  discontinuance  or 

suspwnsion  of  action. 
585.506    Publication,  contents  and  effective 

date  of  regulation. 

Subpart  F— Corrective  ActkMW 

585.601  Actions  to  correct  unfavorable 
conditions. 

585.602  Penalty. 

Authority:  5  U.S.C  553;  sec.  19(l)(b),  (5). 
(6).  (7),  (8).  (9).  (10).  (11)  and  (12)  of  the 
Merchant  Marine  Act.  1920, 46  U.S.C.  app. 
876(1  )(b).  (5).  (6),  (7),  (8).  (9).  (10).  (11)  and 
(12):  Reorganization  Plan  No.  7  of  1961.  75 
Stat  840;  and  sea  10002  of  the  Foreign 
Shipping  Practices  Act  of  1988.  46  U.S.C 
app.  1710a. 

Subpart  A— General  Provisions 

§585.101-  Purpose. 

It  is  the  purpose  of  the  regulations  of 
this  part  to  declare  certain  conditions 
resulting  from  governmental  actions  by 
foreign  nations  or  from  the  competitive 
methods  or  practices  of  owners, 
operators,  agents,  or  masters  of  vessels 
of  a  foreign  country  unfavorable  to 
shipping  in  the  foreign  trade  of  the 
United  States  and  to  establish 
procedures  by  which  persons  who  are  or 
can  reasonably  expect  to  be  adversely 
affected  by  such  conditions  may 
petition  the  Federal  Maritime 
Commission  for  the  issuance  of 
regulations  under  the  authority  of 
section  19  of  the  Merchant  Marine  Act 
of  1920.  It  is  the  further  purpose  of  the 
regulations  of  this  part  to  afford  notice 
of  the  general  circimistances  under 
which  the  authority  granted  to  the 
Commission  under  section  19  may  be 
invoked  and  the  nature  of  the  regulatory 
actions  contemplated. 

§585.102    Scope. 

Regulatory  actions  may  be  taken  when 
the  (jommission  Hnds,  on  its  own 
motion  or  upon  petition,  that  a  foreign 
government  has  promulgated  and 
enforced  or  intends  to  enforce  laws, 
decrees,  regulations  or  the  like,  or  has 
engaged  in  or  intends  to  engage  in 
practices  which  presently  have  or 
prospectively  could  create  conditions 
unfavorable  to  shipping  in  the  foreign 
trade  of  the  United  States,  or  when 
owners,  operators,  agents  or  masters  of 
foreign  vessels  engage  in  or  intend  to 
engage  in.  competitive  methods  or 
practices  which  have  created  or  could 
create  such  conditions. 

§585.103    DefinitkMis. 

When  used  in  this  part: 

(a)  Act  means  the  Merchant  Marine 
Act,  1920,  as  amended  by  Public  Law 
101-595. 

(b)  Person  means  individuals, 
corporations,  partnerships  and 
associations  existing  under  or 


authorized  by  the  laws  of  the  United 
States  or  of  a  foreign  country,  and 
includes  any  common  carrier,  tramp 
operator,  bidk  operator,  shipper, 
shippers'  association,  importer, 
exporter,  consignee,  ocean  freight 
forwarder,  marine  terminal  operator,  or 
any  component  of  the  Government  of 
the  United  States. 

(c)  Voyage  means  an  inbound  or 
outbound  movement  between  a  foreign 
country  and  the  United  States  by  a 
vessel  engaged  in  the  United  States 
oceanbome  trade.  Each  inbound  or 
outbound  movement  constitutes  a 
separate  voyage. 

§585.104    ConfldentMity. 

Notwithstanding  any  other  law,  the 
Commission  may  refuse  to  disclose  to 
the  pubUc  a  response  or  other 
information  provided  under  the  terms  of 
this  part. 

§585.105    Consultation. 

(a)  Consultation  with  other  agencies. 
The  Conunission  may  consult  with,  seek 
the  cooperation  of,  or  make 
recommendations  to  other  appropriate 
agencies  prior  to  taking  any  action 
under  this  part. 

(b)  Request  for  resolution  through 
diplomatic  channels.  Upon  the  filing  of 
a  petition,  or  on  its  own  motion  when 
there  are  indications  that  conditions 
unfavorable  to  shipping  in  the  foreign 
trade  of  the  United  States  may  exist,  the 
Commission  may  notify  the  Secretary  of 
State  that  such  conditions  apparently 
exist,  and  may  request  that  the  Secretary 
seek  resolution  of  the  matter  through 
diplomatic  channels.  If  request  is  made, 
the  Commission  will  give  every 
assistance  in  such  efforts,  and  the 
Commission  may  request  the  Secretary 
to  report  the  results  of  such  efforts  at  a 
specified  time. 

Subpart  B — Production  of  information 

§585.201    Information  orders. 

In  furtherance  of  the  purposes  of  this 
part — 

(a)  The  (Commission  may.  by  order, 
require  any  person  (including  any 
common  carrier,  tramp  operator,  bulk 
operator,  shipper,  shippers'  association, 
ocean  freight  forwarder,  or  marine 
terminal  operator,  or  an  officer,  receiver, 
trustee.  Ucensee,  agent,  or  employee 
thereof)  to  file  with  the  Commission  a 
report,  answers  to  questions, 
documentary  material,  or  other 
information  which  the  Commission 
considers  necessary  or  appropriate; 

(b)  The  Commission  may  require  a 
report  or  answers  to  questions  to  be 
made  under  oath; 


(c)  The  Clommission  may  prescribe  the 
form  ffltid  the  time  for  response  to  a 
re[>ort  or  answers  to  questions. 

§  585.202    Type  of  information. 

In  order  to  aid  in  the  determination  of 
whether  conditions  unfavorable  to 
shipping  in  the  foreign  trade  of  the 
United  States  exist,  or  in  order  to  aid  in 
the  formulation  of  appropriate 
regulations  subsequent  to  a  finding  that 
conditions  unfavorable  to  shipping  in 
the  foreign  trade  of  the  United  States 
exist,  the  Commission  may.  when  it 
deems  necessary  or  appropriate,  and 
without  further  proceedings,  order  any: 

(a)  Owner,  operator,  or  charterer  in 
the  affected  trade  to  furnish  any  or  all 
of  the  following  information: 

(1)  Statistics  for  a  representative 
period  showing  passengers  or  cargo 
carried  to  and  from  the  United  States  in 
the  affected  trade  on  vessels  owned, 
operated  or  chartered  by  it,  by  type, 
source,  value,  and  direction; 

^)  Information  for  a  representative 
period  on  the  activities  of  vessels 
owned,  operated,  or  chartered,  which 
shall  include  sailings  to  and  from 
United  States  ports,  costs  incurred, 
taxes  or  other  charges  paid  to 
authorities,  and  subsidies  or  other 
payments  received  from  foreign 
authorities; 

(3)  Information  for  a  specified  future 
period  on  the  prospective  activities  of 
vessels  which  it  owns,  operates  or 
charters  or  plans  to  own,  operate  or 
charter,  to  and  from  United  States  ports, 
which  shall  include  projected  sailings, 
anticipated  costs,  taxes  or  other  charges 
to  be  paid  to  authorities,  and  expected 
subsidies  or  other  payments  to  be 
received  from  foreign  authorities;  and 

(4)  Such  other  information  that  the 
Commission  considers  relevant  to 
discovering  or  determining  the 
existence  of  general  or  special 
conditions  unfavorable  to  shipping  in 
the  foreign  trade  of  the  United  States. 

(b)  Shipper,  shippers'  association, 
ocean  freight  forwarder,  or  non-vessel- 
operating  common  carrier  in  the 
affected  trade  to  furnish  any  or  all  of  the 
following  information: 

(1)  Information  for  a  representative 
period  showing  shipments  made,  type 
of  cargo,  commodity,  carrier  and  vessel 
on  which  shipment  was  made, 
including  furnishing  copies  of  bills  of 
lading  and  other  shipping  documents; 

(2)  Information  relating  to  the 
application  for,  grant  of,  or  seciunng  of 
waivers  or  other  exemption  from 
requirements  imposed  by  foreign 
governments  that  cargo  move  on 
national-flag,  conference,  or  non- 
conference  vessels; 
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(3)  Amount  of  brokerage,  freight 
forwarder  compensation  or  other 
charges  collected  or  paid  in  connection 
with  shipments  in  the  affected  trade; 
and 

(4)  Such  other  information  that  the 
Commission  considers  relevant  to 
discovering  or  determining  the 
existence  of  general  or  special 
conditions  unfavorable  to  shipping  in 
the  foreign  trade  of  the  United  States. 

(c)  Any  marine  terminal  operator  to 
furnish  any  or  all  of  the  following 
information: 

(1)  Marine  terminal  facilities 
agreements,  whether  or  not  on  file  with 
the  Commission,  into  which  it  has 
entered  with  any  ocean  carrier  in  the 
affected  trade; 

(2)  Information  for  a  representative 
period  showing  the  difference  between 
the  rates  agreed  to  for  use  of  its  facilities 
by  any  ocean  carrier  serving  the  affected 
trade  pursuant  to  an  agreement 
authorizing  preferential  treatment  or 
lease  terms  and  those  rates  which  would 
otherwise  have  applied  to  such  services 
or  leases. 

§  58S.203    Failure  to  provide  information. 

(a)  A  person  who  fails  to  file  a  report, 
answer,  documentary  material,  or  other 
information  required  under  this  subpart 
shall  be  liable  to  the  United  States 
Government  for  a  dvil  penalty  of  not 
more  than  $5,000  for  each  day  that  the 
information  is  not  provided. 

(b)  The  Commission  may,  when  there 
is  a  failure  to  produce  any  information 
ordered  produced  under  §  585.201, 
make  appropriate  findings  of  fact  and 
inferences,  including  the  inference  that 
conditions  unfavorable  to  shipping  in 
the  foreign  trade  of  the  United  States  do 
exist. 

Subpart  C— Conditions  Onfavorable  to 
Shipping 

1586.301    Findings. 

For  the  purposes  of  this  part, 
conditions  created  by  foreign 
governmental  action  or  competitive 
methods  of  owners,  operators,  agents  or 
masters  of  foreign  vessels  are  found 
unfavorable  to  shipping  in  the  foreign 
trade  of  the  United  States,  if  such 
conditions: 

(a)  Impose  upon  vessels  in  the  foreign 
trade  of  the  United  States  fees,  charges, 
requirements,  or  restrictions  different 
firom  those  imposed  on  other  vessels 
competing  in  the  trade,  or  preclude 
vessels  in  the  foreign  trade  of  the  United 
States  from  competing  in  the  trade  on 
the  same  basis  as  any  other  vessel; 

(b)  Reserve  substantial  cargoes  to  the 
national  flag  or  other  vessels  and  fail  to 
provide,  on  reasonable  terms,  for 


effective  and  equal  access  to  such  cargo 
by  vessels  in  the  foreign  trade  of  the 
United  States; 

(c)  Are  discriminatory  or  unfair  as 
between  carriers,  shippers,  exporters, 
importers,  or  ports  or  between  exporters 
from  the  United  States  and  their  foreign 
competitors  and  which  cannot  be 
justified  under  generally  accepted 
international  agreements  or  practices 
and  which  operate  to  the  detriment  of 
the  foreign  commerce  or  the  public 
interest  of  the  United  States; 

(d)  Restrict  or  burden  carriers* 
intermodal  movements  or  shore-based 
maritime  activities,  including  terminal 
operations  and  cargo  solicitation; 
forwarding  and  agency  services;  non- 
vessel-operating  common  carrier 
operations;  or  other  activities  and 
services  integral  to  transportation 
systems;  or 

(e)  Are  otherwise  unfavorable  to 
shipping  in  the  foreign  trade  of  the 
United  States. 

Subpart  D — Petitions  for  Section  19 
Relief 

$585,401    Who  may  file? 

Any  person  who  has  been  harmed  by, 
or  who  can  reasonably  expect  harm 
from,  existing  or  impending  conditions 
unfavorable  to  shipping  in  the  foreign 
trade  of  the  United  States,  may  file  a 
petition  for  relief  under  the  provisions 
of  this  part. 

S  585.402    Filing  of  petitions. 

All  requests  for  relief  from  conditions 
unfavorable  to  shipping  in  the  foreign 
trade  shall  be  by  written  petition.  An 
original  and  fifteen  copies  of  a  petition 
for  relief  under  the  provisions  of  this 
part  shall  be  filed  with  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

§  585.403    Contents  of  petitions. 

Petitions  for  rehef  from  conditions 
unfavorable  to  shipping  in  the  foreign 
trade  of  the  United  States  shall  set  forth 
the  following: 

(a)  A  conase  description  and  citation 
of  the  foreign  law,  rule,  regulation, 
practice  or  competitive  method 
complained  of; 

(b)  A  certified  copy  of  any  law,  rule, 
regulation  or  other  document  involved 
and,  if  not  in  English,  a  certified  English 
translation  thereof; 

(c)  Any  other  evidence  of  the 
existence  of  such  practice  or 
competitive  method; 

(dj  A  clear  description,  in  detail,  of 
the  harm  already  caused  or  which  may 
reasonably  be  expected  to  be  caused 
petitioner,  including: 

(1)  Statistics  for  the  representative 
period  showing  the  type  and  amoimt  of 


revenue  loss  or  operating  cost  increase 
suffered  or  projected,  such  as  a  present 
or  prospective  cargo  loss  if  harm  is 
alleged  on  that  basis.  Such  statistics 
shall  include  figures  which  permit 
comparison  or  computation  of  the 
proportional  effect  of  the  harm  alleged. 
For  example,  when  the  harm  alleged  is 
loss  of  cargo,  supporting  evidence  shall 
include  the  total  cargo  carried  or 
projected  in  the  trade  for  the  period; 

(2)  Statistics  or  other  evidence  for  the 
representative  period  showing  increased 
costs,  inferior  services  or  other  harm  to 
cargo  or  other  non-vessel  interest  if 
injury  is  claimed  on  that  basis;  and 

(3)  A  statement  as  to  why  the  period 
is  representative. 

(ej  A  recommended  regulation,  the 
promulgation  of  which  will,  in  the  view 
of  the  petitioner,  adjust  or  meet  the 
alleged  conditions  unfavorable  to 
shipping  in  the  foreign  trade  of  the 
United  States. 

§  585.404    Anwndment  or  dismissal  of 
petitions. 

Upon  the  failure  of  a  petitioner  to 
comply  with  the  provisions  of  this  part, 
the  petitioner  will  be  notified  by  the 
Secretary  and  afforded  reasonable 
opportunity  to  amend  its  petition. 
Failure  to  timely  amend  the  petition 
may  result  in  its  dismissal.  For  good 
cause  shown  additional  time  for 
amendment  may  be  granted. 

Sut>part  E— Proceedings 

S  585.501     Participation  of  interested 
persons. 

In  the  event  that  participation  of 
interested  (>ersons  is  deemed  necessary 
by  the  Commission,  notice  will  be 
published  in  the  Federal  Register  and 
interested  persons  will  then  be  allowed 
to  f>articipate  in  this  proceeding  by  the 
submission  of  written  data,  views  or 
arguments,  with  or  without  opportunity 
to  present  same  orally. 

$585,502    Discovery. 

The  Commission  may  authorize  a 
party  to  a  proceeding  to  use  depositions, 
written  interrogatories,  and  discovery 
procedures  that,  to  the  extent 
practicable,  are  in  conformity  with  the 
rules  applicable  in  civil  proceedings  in 
the  district  courts  of  the  United  States. 

§585.503    Subpoenas. 

In  proceedings  under  this  part,  the 
Commission  may  by  subpoena  compel 
the  attendance  of  witnesses  and  the 
production  of  books,  papers, 
documents,  and  other  evidence. 

§585.504    Witness  fees. 

In  proceedings  under  this  subpart, 
witnesses  are.  imless  otherwise 


52254 


Federal  Register  /  Vol.  58,  No.  193  /  Thursday.  October  7,  1993  /  Proposed  Rules 


prohibited  by  law,  entitled  to  the  same 
fees  and  mileage  as  in  the  courts  of  the 
United  States,  subject  to  funds  being 
provided  by  appropriations  Acts. 

§  585.505    Failure  to  supply  Information. 

For  failure  to  supply  information 
ordered  to  be  produced  or  compelled  by 
subpoena  in  proceedings  under  this 
part,  the  Commission  may — 

(a)  After  notice  and  an  opportimity  for 
hearing,  suspend  tariffs  of  a  common 
carrier  or  that  common  carrier's  right  to 
use  the  tarifl^s  of  conferences  of  which 

it  is  a  member;  or 

(b)  Assess  a  civil  penalty  of  not  more 
than  $5,000  for  each  day  that  the 
information  is  not  provided. 

§  585.506    Enforcement  of  orders. 

In  proceedings  under  this  part,  when 
a  person  violates  an  order  of  the 
Commission  or  fails  to  comply  with  a 
subpoena,  the  Commission  may  seek 
enforcement  by  a  United  States  district 
court  having  jurisdiction  over  the 
parties. 

§585.507    Postponement,  discontinuance, 
or  suspension  of  action. 

The  Commission  may,  on  its  own 
motion  or  upon  petition,  postpone, 
discontinue,  or  suspend  any  and  all 
actions  taken  by  it  under  the  provisions 
of  this  part.  The  Commission  shall 
'  postpone,  discontinue  or  suspend  any 
or  all  such  actions  if  the  President 
informs  the  Commission  that 
postponement,  discontinuance  or 
suspension  is  required  for  reasons  of 
foreign  policy  or  national  security. 

$585,508    Publication,  content  and 
effective  date  of  regulation. 

The  Commission  shall  incorporate  in 
any  regulations  adopted  under  the  rules 
of  this  part  a  concise  statement  of  their 
basis  and  purpose.  Regulations  shall  be 
published  in  the  Federal  Register. 
Except  where  conditions  warrant  and 
for  good  cause,  regulations  promulgated 
under  the  rules  of  this  part  shall  not 
become  effective  until  at  least  30  days 
after  the  date  of  publication. 

Subpart  F — Corrective  Actions 

§  586.601    Action*  to  correct  unfavorable 
conditions. 

Upon  submission  of  a  petition  filed 
under  the  rules  of  this  part,  or  upon  its 
own  motion,  the  Commission  may  find 
that  conditions  unfavorable  to  shipping 
in  the  foreign  trade  of  the  United  States 
do  exist,  and  may,  without  further 
proceedings,  issue  regulations  which 
may: 

(a)  Impose  ec^ualizing  fees  or  charges; 

(b)  Limit  saihngs  to  and  from  United 
States  ports  or  the  amount  or  type  of 
cargo  carried; 


(c)  Suspend,  in  whole  or  in  part, 
tariffs  flled  with  the  Commission  for 
carriage  to  or  from  United  States  ports, 
including  a  common  carrier's  right  to 
use  tariff  of  conferences  in  United 
States  trades  of  which  it  is  a  member  for 
any  period  the  Commission  specifies; 

(d)  Suspend,  in  whole  or  in  part,  an 
ocean  common  carrier's  right  to  operate 
under  an  agreement,  including  any 
agreement  authorizing  preferential 
treatment  at  terminals  or  preferential 
terminal  leases,  whether  filed  with  the 
Commission  or  not  filed  with  the 
Commission  pursuant  to  the  exemptions 
granted  in  46  CFR  part  572;  or  any 
agreement  filed  with  the  Commission 
authorizing  space  chartering,  or  pooling 
of  cargo  or  revenues  with  oUier  ocean 
common  carriers; 

(e)  Impose  a  fee,  not  to  exceed 
$1,000,000  per  voyage; 

(f)  Request  the  collector  of  customs  at 
the  port  or  place  of  destination  in  the 
United  States  to  refuse  the  clearance 
required  by  section  4197  of  the  Revised 
Statutes,  46  U.S.C.  app.  91,  to  a  vessel 
of  a  foreign  carrier  which  is  or  whose 
govermnent  is  identified  as  contributing 
to  the  unfavorable  conditions  described 
in  subpart  C; 

(g)  Request  the  collector  of  customs  at 
the  port  or  place  of  destination  in  the 
United  States  to  collect  any  fees 
imposed  by  the  Commission  under 
paragraph  (e)  of  this  section; 

(h)  Request  the  Secretary  of  the 
department  in  which  the  Coast  Guard  is 
operating  to  deny  entry,  for  purposes  of 
oceanbome  trade,  of  any  vessel  of  a 
foreign  carrier  which  is  or  whose 
government  is  identified  as  contributing 
to  the  unfavorable  conditions  described 
in  subpart  B,  to  any  port  or  place  in  the 
United  States  or  the  navigable  waters  of 
the  United  States,  or  to  detain  any  such 
vessel  at  the  port  or  place  in  the  United 
States  from  which  it  is  about  to  depart 
for  any  other  port  or  place  in  the  United 
States;  or 

(i)  Take  any  other  action  the 
Commission  finds  necessary  and 
appropriate  to  adjust  or  meet  any 
condition  unfavorable  to  shipping  in  the 
foreign  trade  of  the  United  States.. 

S  585.602    Penalty. 

A  common  carrier  that  accepts  or 
handles  cargo  for  carriage  under  a  tariff 
that  has  been  suspended  under 
§  585.505  or  §  585.601  of  this  Part,  or 
after  its  right  to  use  another  tariff  has 
been  suspended  imder  those  sections,  is 
subject  to  a  civil  penalty  of  not  more 
than  $50,000  for  each  day  that  it  is 
found  to  be  operating  under  a 
suspended  tariff. 


By  the  Commission. 
loMph  C  Polking. 

Secretary. 

(PR  Doc.  93-24643  Filed  10-6-93;  8:45  ami 
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FEDERAL  COMMUrUCATIONS 
COMMISSION 

47  CFR  Part  36 

[CC  Docket  No.  80-286;  FCC  93-3^9] 

Establishment  of  a  Joint  Board 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Commission  asked  the 
CC  Docket  No.  80-286  Joint  Board  to 
determine  whether  sejsarations  changes 
are  needed  in  light  of  switched  transport 
expanded  interconnection  and,  if  so,  to 
undertake  the  limited  task  of  preparing 
recommended  separations  revisions 
designed  to  identify  local  exchange 
carrier  expanded  interconnection  costs 
and  revenues,  and  allocate  them 
between  the  state  and  federal 
jurisdictions.  The  intended  effect  of  this 
action  is  to  identify  changes  in  the 
separations  rules  that  may  be  needed  to 
ensure  reasonable  jurisdictional 
allocations  of  costs. 
DATES:  Interested  parties  are  to  file 
comments  on  or  before  November  1, 
1993,  and  reply  comments  on  or  before 
December  1, 1993. 
ADDRESSES:  Parties  should  send 
comments  and  reply  comments  to  the 
Office  of  the  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition, 
parties  should  file  two  copies  of  any 
such  pleadings  with  the  Policy  and 
Program  Planning  Division,  Common 
Carrier  Bureau,  room  544, 1919  M 
Street,  NW.,  Washington,  DC.  Two 
copies  of  the  comments  are  to  be  filed 
with  all  CC  Docket  No.  80-286  Federal- 
State  loint  Board  Commissioners,  staff 
members,  and  other  persons  listed  in 
the  Federal-State  Joint  Board  Service 
List  below.  Parties  should  also  file  one 
copy  of  any  documents  filed  in  this 
proceeding  with  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street.  NW.,  suite 
140,  Washington,  DC  20037,  (202)  857- 
3800. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  M.  Tetreault,  (202)  632-6374, 
or  Linda  H.  Haller,  (202)  632-1298. 
SUPPt.EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  notice  of 
proposed  rulemaking,  adopted  August 
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3. 1993.  and  released  September  2. 
1993.  The  full  text  of  this  notice  is 
available  for  inspection  and  copying 
during  normal  business  hours  bi  the 
POC  Reference  Center  (room  239),  1919 
M  Street.  NW..  Washington,  DC  20554. 
The  complete  text  of  this  notice  may 
also  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.  2100  M  Street,  NW..  suite  140. 
Washington.  DC  20037.  (202)  857-3800. 

Summary  of  the  Order 

1.  In  order  to  ensure  a  proper 
jurisdictional  allocation  of  local 
exchange  carrier  (LEG)  costs  when 
expanded  interconnection  for  switched 
transport  is  implemented,  the 
Commission  made  the  same  referral  to 
the  Federal-State  Joint  Board  with 
respect  to  expanded  interconnection  for 
switched  transport  that  it  made  last  year 
with  respect  to  special  access  expanded 
interconnection.  1  Specifically,  the 
Commission  asked  the  CC  Docket  No. 
80-286  Joint  Board  to  determine 
whether  separations  changes  are  needed 
in  light  of  switched  transport  expanded 
interconnection  to  ensure  reasonable 
jurisdictional  allocations  and,  if  so,  to 
undertake  the  limited  task  of  preparing 
recommended  separations  revisions 
designed  to  identify  LEC  expanded 
interconnection  costs  and  revenues,  and 
allocate  them  between  the  state  and 
federal  furisdicticms.  The  Commission 
stated  that  it  did  not  intend  the  Joint 
Board  to  consider  broader  separations 
issues  in  this  context.  The  Commission 
directed  parties  to  file  their  comments 
on  this  issue  directly  with  the  Joint 
Board. 

2.  The  Third  Notice  of  Proposed 
Rulemaking  in  this  proceeding,  which 
concerns  expanded  interconnection 
separations  issues,  is  a  non-restricted 
notice  and  comment  rulemaking 
proceeding.  Ex  parte  presentations  are 
permitted,  except  during  the  Sunshine 
Agenda  period,  provided  they  are 
disclosed  as  provided  in  the 
Commission's  rules.  See  generally  47 

.CFR  1.1202. 1.1203.  and  1.1206(a). 

3.  Pursuant  to  apphcable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission's  Rules,  47  CFR  1.415  and 
1.419.  interested  parties  are  to  file 
comments  with  the  CC  Docket  No.  80- 
286  Joint  Board  concerning  this  Third 
Notice  of  Proposed  Rulemaking  on  or 
before  November  1. 1993,  and  reply 
comments  on  or  before  December  1, 
1993.  To  file  formally  in  this 
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proceeding,  parties  must  file  an  original 
and  five  copies  of  all  comments  and 
reply  comments.  Parties  that  want  each 
Commissicmer  to  receive  personal 
copies  of  their  comments  must  file  an 
original  plus  nine  copies.  Parties  should 
send  comments  and  reply  comments  to 
the  Office  of  the  Secretary.  Federal 
CoDununications  Commission. 
Washington,  DC  20554.  In  addition, 
parties  should  file  two  copies  of  any 
such  pleadings  with  the  Policy  and 
Program  Planning  Division,  Common 
Carrier  Bureau,  room  544. 1919  M 
Street.  NW..  Washington,  DC  Two 
copies  of  the  comments  are  to  be  filed 
with  all  CC  Docket  No.  80-286  Federal- 
State  Joint  Board  Commissioners,  staff 
members,  and  other  persons  Usted  in 
the  Federal-State  Joint  Board  Service 
List  below.  Parties  should  also  file  one 
copy  of  any  documents  filed  in  this 
proceeding  with  the  Commission's  copy 
contractor,  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW.,  suite 
140,  Washington,  DC  20037.  (202)  857- 
3800.  Commmts  and  reply  comments 
will  be  available  for  public  inspection 
during  regular  business  hours  in  the 
FCC  Reference  Center,  room  239, 1919 
M  Street.  NW.,  Washington,  DC 

4.  The  Commission  certifies  that  the 
Regulatory  Flexibility  Act  of  1980  does 
not  apply  to  the  Third  Notice  of 
Proposed  Rulemaking  concerning 
separations  issues  because  any 
separations  rule  changes,  if 
promulgated,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities,  as  defined  by  section  601(3)  of 
the  Regulatory  Flexibility  Act.  The  LECs 
providing  interstate  access  services 
directiy  subject  to  the  separations  rules 
are  large  corporations,  or  affiUates  of 
such  corporations.  The  Secretary  shall 
send  a  copy  of  this  Notice  of  Proposed 
Rulemaking,  including  the  certification, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  1  603(a)  of  the 
Regulatory  Flexibihty  Act,  Pub.  L.  96- 
354. 94  Stat.  1164,  5  U.S.C  601  et  seq. 
(1981). 

Ordering  Clauses 

5.  ft  is  further  ordered.  That  the 
separations  issues  described  above  are 
referred  to  the  Federal/State  Joint  Board 
in  CC  Docket  No.  80-286  for  the 
preparation  of  a  Recommended^ 
Decision. 

6.  ft  is  further  ordered.  That  notice  is 
hereby  given  of  the  proposed  dianges 
regarding  part  36  of  our  Rules,  47  CFR 


part  36,  as  described  above,  and  that 
comment  is  invited  on  these  proposals.  > 

List  (tf  Subjecti  in  47  CFR  Part  36 

Commimications  common  carriers. 
Telephone. 

Federal  Communicatioas  CommiasioQ. 
Williut  F.  Catoa. 
Acting  Secretary. 

Federal-State  Joint  Board  Serrice  List 

Honorable  James  H.  Quelle,  Chairman, 

Federal  Communications 

Commission,  1919  M  Street.  NW.. 

room  802.  Stop  0106,  Wadiington,  DC 

20554 
Thomas  McCabe,  Florida  Public  Service 

Commission,  101  East  Gaines  Street, 

Fletcher  Building,  Tallahassee, 

Florida  32399-0850 
Honorable  Dennis  J.  Nagel, 

Commissioner,  Iowa  Utilities  Board, 

Lucas  State  Office  Bldg..  Des  Moines, 

Iowa  50319 
Sandra  MakeefT,  Iowa  Utilities  Board, 

Lucas  State  Office  Bldg.,  Des  Moines, 

Iowa  50319 
Honorable  Lilo  K.  Schifter, 

Commissioner,  Maryland  PubUc 

Service  Commission,  6  SL  Paul 

Centre,  Baltimore,  Maryland  21202 
Ann  Dean,  Maryland  Public  Service 

Commission,  6  St.  Paul  Centre, 

Baltimore.  Maryland  21202 
Honorable  Sharon  L.  Nelson,  Chairman, 

Washington  Utilities  and 

Transportation  Commission,  Chandler 

Plaza  Building,  1300  South  Evergreen 

Parit  Drive,  SW..  Olympia, 

Washington,  98504-7250 
Teresa  Pitts,  Washington  UtiUties  and 

Transportation  Commission,  Chandler 

Plaza  Building,  1300  South  Evergreen 

Park  Drive,  SW.,  Olympia. 

Washington  98504-7250 
Honorable  Andrew  C.  Barrett, 

Commissioner,  Federal 

Communications  Commission.  1919 

M  Stieet,  NW.,  room  844.  Stop  0103, 

Washington,  DC  20554 
Honorable  Ervin  S.  Ehiggan. 

Commissioner,  Federal 

Communications  Commission.  1919 

M  Street.  NW..  room  832.  Stop  0104, 

Washington,  DC  20554 
Ronald  Choura,  Qiairman,  Federal-State 

Joint  Board  Staff,  Michigan  Public 

Service  Commission,  6545  Mercantile 

Way.  Lansing.  Michigan  48910 
Sam  Loudenslager,  Arkansas  Public 

Service  Commission.  1000  Coiter 

Street,  P.O.  Box  C-400,  Little  Rock. 

Arkansas  72203 
Dean  Evans,  Cafifomia  PubUc  Service 

Commission.  505  Van  Ness  Avenue, 


iThese  actioiu  are  taken  pursuant  to  tections  1. 
4  (i)  and  (j).  201-205.  21S.  220.  and  410(c)  of  the 
Communicatioas  Act  47  i;.S.C  151. 154  (i)  and  (j). 
201-205,  220.  and  410(c). 
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room  4004,  San  Francisco,  California 

94102 
Elton  Calder,  Georgia  Public  Service 

Commission.  162  State  Office  Bldg., 

244  Washington  Street,  SW.,  Atlanta. 

Georgia  30334 
Joel  B.  Shihnan,  Maine  Pubhc  Utilities 

Commission,  State  House  Station  #18. 

Augusta,  Maine  04333 
Paul  Pederson,  Missouri  Public  Service 

Commission,  P.O.  Box  360,  Jefferson 

City,  Missouri  65102 

Michael  P.  Gallagher,  New  Jersey  Board 
of  Public  Utilities,  2  Gateway  Center, 
Newark,  New  Jersey  07102 

Fred  Sistarenik.  New  York  Public 
Service  Commission,  3  Empire  State 
Plaza,  Albany.  New  York  12223 

Mary  Steel,  North  Carolina  Utilities 
Commission,  Box  29510,  Raleigh, 
North  Carolina  27626-0510 

Rowland  Curry,  Texas  PubUc  UtiUty 
Commission,  7800  Shoal  Creek  Blvd., 
suite  400N,  Austin,  Texas  78757 

Jay  Atkinson.  Accounting  and  Audits 
Division,  Common  Carrier  Bureau, 
Federal  Commimications 
Commission.  2000  L  Street,  NW., 
room  812.  Stop  1600E5,  Washington. 
DC  20554 

Deborah  A.  Dupont,  Accoimting  and 
Audits  Division,  Common  Carrier 
Bureau,  Federal  Communications 
Commission,  2000  L  Street,  NW., 
room  257,  Stop  1600E2.  Washington, 
DC  20554 

Charles  W.  Needy,  Accounting  and 
Audits  Division,  Common  Carrier 
Bureau,  Federal  Communications 
Commission,  2000  L  Street,  NW., 
room  257.  Stop  16O0E5,  Washington. 
DC  20554 

Gary  Seigel,  Accounting  and  Audits 
Division,  Common  Carrier  Bureau, 
Federal  Communications 
Commission,  2000  L  Street,  NW., 
room  812,  Stop  1600E5,  Washington, 
DC  20554 

Robert  Loube,  PubUc  Service 
Commission  of  the  District  of 
Columbia,  450  Fifth  St.,  NW.. 
Washington,  DC  20001 

Charles  Gray,  National  Association  of 
Regulatory  Utility  Commissioners, 
1102  ICC  Building.  Constitution  Ave. 
k  12th  St.,  NW.,  P.O.  Box  684, 
Washington,  DC  20044 

[FR  Doc.  93-24564  Filed  10-6-93;  8:45  am] 
MUMO  COM  SriKOMi 


47  CFR  Part  74 

[MM  Docket  No.  M-106,  DA  W-11«11 

Exparimantal,  Auxiliary,  and  Spaclal 
Broadcast  and  Omar  Program 
DIatrttHJtion  Sarvicaa;  Inatructlonal 
Talaviaion  FIxad  Sarvica,  Purpoaa  and 
ParmisalMa  Sarvica 

AGENCY:  Federal  Commimications 

Commission. 

action:  Notice  of  proposed  rule  making; 

extension  of  time. 

SUMMARY:  This  Order  extends,  for  a 
second  time,  the  deadline  for  filing 
reply  comments  in  response  to  the 
Notice  of  Proposed  Rule  Making  in  MM 
Docket  No.  93-106,  58  FR  26728  (May 
5. 1993).  to  October  28, 1993.  In  the 
Notice,  we  sought  comment  on  the  \ue 
of  channel  loading  by  Ucensees  in  the 
Instructional  Television  Fixed  Service. 
A  compromise  agreement  to  the  channel 
loading  proposal,  entered  into  by  the 
Wireless  Cable  Association 
International.  Inc.  (WCA)  and  several 
ITFS  licensees,  was  filed  with  the 
Commission  on  August  19. 1993.  the 
deadline  for  filing  reply  comments.  An 
extended  reply  comments  period  will 
allow  interested  parties  to  comment 
exclusively  on  the  compromise 
agreement  and  any  issues  directly 
related  to  the  elements  of  the 
compromise. 

DATES:  Reply  comments  are  due  by 
October  28. 1993. 

ADDRESSES:  Federal  Communications 
Commission.  1919  M  Street.  NW.. 
Washington.  DC  20554. 
FOR  FURTHER  MFORMATION  CONTACT: 
Anne  Lucey,  Mass  Media  Bureau,  Video 
Services  Division,  Distribution  Services 
Branch,  (202)  632-6357. 
SUPPLEMENTARY  INFORMATION:  This  is  the 
Commission's  Order  Granting  Extension 
of  Time  in  MM  Docket  Na  93-106. 
adopted  on  September  27, 1993  and 
released  on  September  28, 1993. 

The  complete  text  of  this  Order  is 
available  for  inspection  and  copying 
diiring  normal  business  hours  in  the 
FCC  Reference  Center,  room  239,  at  the 
Federal  Communications  Commission. 
1919  M  Street,  NW.,  Washington,  DC 
20554.  and  may  also  be  p\m:haseid  from 
the  Commission's  copy  contractor, 
International  Transcription  Service,  at 
(202)  857-3800,  2100  M  Street.  NW., 
suite  140.  Washington,  DC  20037. 

Order  Granting  Extension  of  Time 

1.  This  action  seeks  comment  on  a 
compromise  proposed  in  connection 
with  the  Notice  of  Proposed  Rule 
Making  in  MM  Docket  No.  93-106,  58 
FR  26728  (May  5, 1993),  in  which  the 


Commission  proposed  to  amend  Section 
74.931  (a)  and  (e)(2),  47  CFR  74.931  (a), 
(e)(2).  on  an  interim  basis  to  permit  an 
Instructional  Television  Fixed  Service 
(ITFS)  Ucensees  to  satisfy  its  mhiimum 
formal  educational  and  ITFS 

{>rogramming  obligations  by  "channel 
oamng."  Chaimel  loading  would  permit 
a  multiple-channel  ITFS  licensee 
leasing  excess  capacity  to  transmit  all  of 
the  requisite  weekly,  per-channel 
programming  over  fewer  than  all  of  its 
authorized  channels.  The  reply 
comment  period,  initially  set  to  expire 
on  July  29, 1993,  was  extended  to 
August  19, 1993  in  response  to  a  request 
by  the  Wireless  Cable  Association 
International,  Inc.  (WCA).i  which 
indicated  the  imminence  of  a 
compromise  agreement  in  connection 
with  the  NPRM.  See  Order.  58  FR  42522 
(August  10, 1993). 

2.  On  August  19, 1993,  WCA 
submitted  a  compromise  agreed  to  by 
WCA,  the  National  ITFS  Association 
(NIA),»  and  "ITFS  Parties."  3  The 
compromise  contains  five  elements,  all 
of  which,  the  parties  note,  must  be 
adopted  in  order  to  remain  a 
supportable  agreement.  First,  the 
agreement  provides  that  each  ITFS 
Ucensee  will  be  required  to  preserve  for 
immediate  use  or  ready  recapture  at 
least  40  hours  per  channel  per  week  for 
the  transmission  of  ITFS  programming. 
These  rights  caimot  be  abridged  by 
contract.  Second,  each  ITFS  licensee, 
according  to  the  compromise,  will  be 
required  to  actually  transmit  at  least  the 
minimum  required  ITFS  programming 
of  20  hours  per  week  for  each  channel 
Ucensed  to  it  (12  hours  per  channel  per 
week  for  the  first  two  years,  as  c\irrently 
permitted).  However,  each  ITFS  licensee 
will  be  permitted  to  "load"  this  20-hour 
per  channel  per  week  programming  on 
fewer  than  all  of  the  channels  for  which 


1  WCA't  mamben  indude  licanaaM  In  tba 
operation  of  virtually  every  wireleM  cable  (yttem 
in  the  United  States,  including  ITFS  and  Multipoint 
Distribution  Service  (MDS),  ai  well  at  programming 
networka  and  «virele«(  cable  equipment 
manufacturers. 

shOA  is  a  national  association  of  more  tban  60 
educators  in  26  states  and  tba  District  of  Columbia 
which  utiliie  TTFS  to  provide  educatlaaal  services 
to  students  eim>lled  in  for-credit  courses  in 
elementary,  secondary,  college,  post-graduate  and 
career  training. 

>  Although  not  a  fonnal  otganixatioa,  a  group  of 
educators,  «vhich  tiled  joinl  comments  to  the 
NPRM,  refers  to  itself  as  "ITFS  Parties."  Comprising 
that  group  are:  American  Council  on  Education. 
Amairican  Assodatioo  of  Community  CoUagaa, 
Alliance  for  Highar  Gducatioii.  Arinaa  Board  of 
Regents  for  Benefit  of  the  Univaiaity  of  Ailiona. 
Board  of  Regenu  of  the  Unitrarslty  of  Wisconsin 
System.  Iowa  Public  Broadcasting  Board.  RegenU  of 
the  University  of  New  Mexico  and  Board  of 
Education  of  the  Qty  of  Albuquerque,  South 
Carolina  Educational  Television  Commission,  State 
of  Wisconsin — Educational  Communications  Board, 
and  the  University  of  Maine  System. 
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the  ITFS  licensee  is  authorized  to 
operate.  All  of  the  minimum  amount  of 
programming,  the  20  hours  per  channel 
per  week,  even  if  loaded,  must  be 
transmitted  on  channels  licensed  to  the 
ITFS  licensee.  Third,  as  to  satisfaction 
of  the  minimum  recapture  requirement, 
hours  21  through  40,  ITFS  licensees  are 
required  to  retain  the  right,  upon  the 
currently  required  one-year  notice,  to 
transmit  multiple  programs 
simultaneously.  Transmission  of  that 
programming,  if  the  ITFS  licensee  so 
elects,  may  be  over  any  MDS  or  ITFS 
channel  in  the  "system."*  Foiuth, 
compliance  with  these  terms  will 
establish  that  the  applicant/licensee  has 
established  need  for  its  channels  imder 
§  74.902(d).  47  CFR  74.902(d),  and  will 
entitle  the  applicant/licensee  to  an 
initial  or  renewed  license.  Further,  the 
compromise  states,  no  demerit  will  be 


*  A  tyttam  U  compo««d  of  Mvanl  ITFS  and  MDS 
channeU  whose  licoiseM  opt  to  cooperate  to  form 
■  tystam  In  •  giTao  market 


suffered  by  an  applicant  proposing 
channel  loading  which  is  also  engaged 
in  a  comparative  selection  process.  Ncv 
will  channel  loading  or  system-wide 
scheduling  have  adverse  consequences 
for  a  renewal  application.  Finally,  this 
compromise,  according  to  the  terms  of 
the  agreement,  will  not  serve  as  a  basis 
for  futxue  efforts  to  seek  reallocation  of 
non-loaded  riTS  spectrum  for 
commercial  use,  and  the  pardes  to  the 
compromise  agree  not  to  seek  any  such 
reallocation.  Issues  not  addressed  by  the 
compromise  include  safeguards  initially 
proposed  by  several  educators  as 
necessary  to  the  implementation  of 
channel  loading  and  how  sudi  a  sdieme 
would  be  treated  in  the  context  of  a 
four-chaimel  waiver  request. 

3.  The  Commission  has  reached  no 
determination  as  to  the  proposed 
compromise.  We  believe  that  granting  a 
limited  extension  of  time  to  file  further 
reply  comments  on  the  compromise 
agreement  would  serve  the  public 
interest.  Parties  are  requested  to  limit 


their  comments  to  the  elements  of  the 
compromise  and  to  any  issues  directly 
related  to  those  provisions.  A  copy  of 
the  compromise  agreement  will  be 
available  for  public  inspection  during 
regular  business  hoius  in  the  FOC 
Reference  Center,  room  239, 1919  M 
Street.  NW.,  Washington,  DC  20554. 

4.  Accordingly,  it  is  ordered,  that, 
Pursuant  to  authority  delegated  to  the 
Mass  Media  Bureau  under  S  0.283  of  the 
Commission's  Rules,  47  CFR  0.283.  the 
time  for  filing  comments  in  response  to 
the  compromise  agreement  is  extended 
to  October  28, 1993. 

5.  For  further  information  concaming 
this  proceeding,  contact  Anne  Lucey, 
Distribution  Services  Branch,  Mass 
Media  Bureau.  (202)  632-6357. 

Federal  Cammunicatioiu  Coauniicioa. 

\^^IIiaBi  H.  fehiMM, 

Deputy  Chief,  Mass  Media  Bureaa. 

[FR  Doc  93-24563  Filed  10-6-93;  8:45  am] 
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Thts  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  or 
proposed  mles  that  are  appticabte  to  the 
public.  Notices  of  hearings  and  investigations, 
cofTwnrttee  meetings,  agerx;y  decisions  and 
rulings,  delegations  of  authority,  filing  of 
pemions  and  app)icattor«  and  agency 
statements  of  organization  and  functions  are 
examptes  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Types  and  Quantities  of  Agricultural 
Commodities  Available  for  Donation 
Overseas  Under  Section  416(b)  of  tt>e 
Agricultural  Act  of  1949,  as  Amended, 
in  Fiscal  Year  1993 

AGENCY:  Office  of  the  Secretary,  USDA. 
action:  Notice. 

SUMMARY:  This  Notice  sets  forth  the 
determination  that  an  additional 
quantity  of  butter A)utteroil  is  made 
available  for  donation  overseas  under 
section  416(b)  of  the  Agricultural  Act  of 
1949,  as  amended,  during  fiscal  year 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  T.  Chambliss,  Director,  Program 
Analysis  Division,  Office  of  the  General 
Sales  Manager,  FAS,  USDA,  (202)  720- 
3573. 

SUPPLEMENTARY  INFORMATION:  It  has 
previously  been  determined  that  a  total 
of  100,000  metric  tons  of  butter/ 
butteroil  may  be  made  available  for 
donation  under  section  416(b)  during 
fiscal  year  1993.  This  determination  was 
published  in  the  Federal  Register  on 
January  5,  1993.  The  purpose  of  this 
Notice  is  to  inform  the  public  that  such 
previous  determination  is  revised  by 
adding  45,000  metric  tons  of  butter/ 
butteroil,  of  which  40,000  metric  tons 
must  be  butter. 

Determination 

Accordingly,  a  total  of  145,000  metric 
tons  of  butter/butteroil  may  be  made 
available  for  donation  overseas  pursuant 
to  section  416(b)  during  fiscal  year  1993. 

The  total  kinds  and  quantities  of 
commodities  that  may  be  made 
available  for  donation  are  as  follows: 


Grains , 


Commodny 


Com 

Wheat  ... 
Sorghum 


Commodity 

Quantity 
(metric  tons) 

Dairy  products 

Total 

Butter/ 
tXJtteroiM. 

Total 

2,851.000 
145,000 

145,000 

Quantity 
(metric  tons) 


981,000 

1,800,000 

70.000 


<  At  least  80,000  metric  tons  must  be  butter. 

Done  at  Washington,  DC,  this  30th  day  of 
Septemtier  1993. 
Mike  Espy, 

Secretary  of  Agriculture. 
IFR  Doc.  93-24599  Filed  10-6-93;  8:45  am) 
BuxiNO  cooe  3410-ia-M 


Forest  Service 
Noxious  Weed  Control 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  Notice  is  hereby  given  that 
the  Forest  Service  will  prepare  an 
environmental  impact  statement  to 
eradicate  approximately  30  acres  of 
noxious  weeds  within  Modoc  and 
Lassen  Counties  in  Northeastern 
California.  The  12  target  weeds  are 
Scotch  Thistle,  Musk  Thistle, 
Yellowspine  Thistle,  Plumeless  Thistle, 
Yellow  Starthistle,  Dalmatian  Toadflax, 
Common  Crupina,  Leafy  Spurge, 
Marlahan  Mustard.'^uarrose 
Knapweed,  Spotted  Knapweed  and 
Diffuse  Knapweed.  The  proposed 
control  methods  are  manual  removal 
and  chemical  use.  The  proposed 
herbicides  are  2,4-D,  Dicamba, 
Hexasinone.  Glyphosate,  Triclopyr  and 
Picloram.  These  herbicides  are 
distributed  under  a  number  of  various 
trade  names  and  strengths.  The  agency 
invites  written  comments  and 
suggestions  on  the  proposed  project. 
DATES:  Comments  concerning  the 
project  must  be  received  by  November 
15th.  1993. 

ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  Diane  K.  Henderson. 
Forest  Supervisor.  Modoc  National 
Forest.  441  N.  Main  St.,  Alturas,  CA 
96101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
action  and  environmental  impact 
statement  to  Susan  Stokke.  Project 
Leader,  Modoc  National  Forest,  441  N. 


Main  St..  Alturas.  CA  96101.  (916)  233- 
5811. 

SUPPLEMENTARY  INFORMATION:  There  are 
12  noxious  weeds  which  are  either 
receiving  intensive  control  or  are  under 
eradication  in  or  near  the  Modoc 
National  Forest.  All  but  two  are  listed  in 
California  as  "A"  rated  weed  pests 
which  means  they  are  of  limited 
distribution  in  California  and  are  subject 
to  eradication,  quarantine,  or  other 
holding  actions  at  the  State/County 
level.  The  other  two  weeds.  Yellow 
Starthistle  and  Marlahan  Mustard,  are 
not  "A"  weeds,  but  have  limited 
distribution  in  Modoc  and  Lassen 
Counties;  and  are  therefore  dealt  with  as 
"A"  pests  in  these  counties.  All  12  of 
these  noxious  weeds  are  exotic  pests, 
not  native  to  California  and  thus  replace 
the  native  species  when  they  invade  the 
different  plant  communities. 

In  1991.  21  acres  of  noxious  weeds 
were  treated  on  the  Modoc  National 
Forest  in  Modoc  County  and  4  acres  in 
Lassen  County.  The  infestations  are 
scattered  over  the  counties,  with  a  1 
acre  treatment  being  about  as  much  ever 
treated  in  one  area. 

Chemical  methods  include  the  use  of 
backpack  sprayers,  truck  moimted 
power  sprayers,  or  aerial  applications. 
The  chemicals  (herbicides)  would  be  in 
either  liquid  or  granular  form.  The  use 
of  heUcopters  for  aerial  apphcation  is 
used  to  minimize  resource  damage  in 
areas  where  there  is  limited  access. 

To  obtain  the  maximum  benefit 
(greatest  reduction  of  weeds)  from  the 
application  of  the  herbicides,  the 
selection  of  the  proper  herbicide  and 
then  the  application  at  the  proper  time 
by  the  correct  method  are  of  the  utmost 
importance. 

Ill  preparing  the  environmental 
impact  statement,  the  Forest  Service 
will  identify  and  consider  a  range  of 
alternatives.  One  of  these  will  be  to  not 
approve  the  proposal.  Other  alternatives 
will  consider  manual  treatment, 
mechanical  treatment,  and  ground 
application  as  opposed  to  aerial 
application. 

Diane  K.  Henderson,  Forest 
Supervisor.  Pacific  Southwest  Region. 
Modoc  National  Forest,  Alturas, 
California,  is  the  responsible  official. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  during  the 
scoping  process  (40  CFR  1501.7).  The 
Forest  Service  will  be  seeking 
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infonnation,  comments,  and  assistance 
£rom  Federal,  State,  and  local  agencies 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.  This  input  will  be 
used  in  preparation  of  the  draft 
enviroiunental  impact  statement  PEIS). 
The  scoping  process  includes: 

1.  Identifymg  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect,  and 
cumulative  ejects  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

The  Modoc  County  Agriculture 
Department  will  be  invited  to 
participate  as  a  cooperating  agency  to 
eradicate  and  supervise  the  eradication 
of  these  12  noxious  weeds. 

The  DEIS  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  to  be  available  for  pubUc 
review  by  January  1994.  At  that  time 
EPA  will  publish  a  notice  of  availability 
of  the  DEIS  in  the  Federal  Register. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
4S-day  minimum  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availabiUty  in 
the  Federal  Register. 

The  Forest  Service  beUeves,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  aJerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  nol  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Hodel.  803  F.2d  1018, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris.  490  F.  Supp. 
1334. 1338  (E.D.  Wis.  1980).  Because  of 
these  court  ruUngs,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the 
November  15, 1993,  comment  period  so 
that  substantive  comments  and 
objections  are  made  available  to  the 


Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
QuaUty  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

After  the  comment  period  ends  on  the 
draft  EIS,  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final 
environmental  impact  statement.  The 
final  EIS  is  scheduled  to  be  completed 
by  April  1994.  In  the  final  EIS  the  Forest 
Service  is  required  to  respond  to  the 
comments  received  (40  OFR  1503.4). 
The  responsible  official  will  consider 
the  comments,  responses, 
environmental  consequences  discussed 
in  the  EIS.  and  appUcable  laws, 
regulations,  and  policies  in  making  a 
decision  regarding  this  proposal.  The 
responsible  official  will  document  the 
decision  and  reasons  for  the  decision  in 
the  Record  of  Decision.  That  decision 
will  be  subject  to  appeal  imder  36  CFR 
part  217. 

Dated:  September  28. 1993. 
Diane  K.  Henderson, 

Forest  Supervisor. 

(PR  Doc.  93-24699  Filed  10-6-93;  8:45  am] 

BIUJNG  CODE  3410-11-M 


Sirretta  Peak  Trail.  Sequoia  National 
Forest;  Notice  of  Intent 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  Intent,  Caimell 
Meadow  Ranger  District,  Sequoia 
National  Forest. 

SUMMARY:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  the  identification 
and  analysis  of  alternate  trail  routes, 
primarily  to  accommodate  off-highway 
vehicle  (OHV)  travel,  in  the  Sirretta 
Peak  area  on  the  Cannell  Meadow 
Ranger  District.  Sequoia  National  Forest. 
Tulare  County,  California.  The  Sequoia 
National  Forest  Land  and  Resource 
Management  Plan  (Forest  Plan)  has  been 
prepared.  An  amendment  to  the  Forest 


Plan  may  be  necessary  to  implement 
this  project.  • 

DATES:  To  be  most  helpful  in  the 
preparation  of  the  Draft  EIS,  comments 
should  be  received  in  writing  by 
October  25. 1993. 

ADDRESSES:  Submit  written  comments 
and  suggestions  to  Gene  Blankenbaker. 
District  Elanger,  Cannell  Meadow  Ranger 
District,  P.O.  Box  6,  Kernville, 
California  93238. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
action  and  EIS  to  Cheryl  Bauer.  District 
Recreation  Manager  or  to  Sue  Porter, 
Recreation  Plaimer,  Cannell  Meadow 
Ranger  District,  P.O.  Box  6,  Kernville. 
California  93238.  telephone  (619)  379- 
5646. 

8UPP1.EMENTARY  INFORMATION:  The 
Sirretta  Peak  Trail  project  area  lies 
approximately  15  air  miles  northeast  of 
Kernville,  on  the  Kern  Plateau.  The 
project  area  lies  east  of  the  Mosquito 
Road  (22S29)  and  west  of  Sirretta 
Meadows  and  Trout  Creek;  it  includes 
parts  of  Tovmships  22  and  23  South, 
and  Ranges  33  and  34  East,  Mount 
Diablo  Base  and  Meridian. 

Until  1984.  motorcycle  riders  were 
able  to  ride  a  loop  down  either  the 
Woodpecker  (34E08)  or  Dark  Canyon 
(34E11)  trails  to  Woodpecker  Meadow 
then  take  the  Sirretta  Trail  (34E12) 
southwest  to  the  Cannell  Trail  (33E32) 
up  to  the  Sherman  Pass  Vista  and  the 
Sherman  Pass  Trail  (34E09)  that 
connects  with  the  other  trails  on  the  east 
side  of  the  Kern  Plateau.  On  September 
28, 1984.  legislation  pending  in 
Congress,  designating  an  addition  to  the 
Dome  Land  Wilderness,  was  enacted 
into  law  (Pub.  L.  98-425)  that  placed  all 
of  the  Woodpecker  and  Dark  Canyon 
trails  and  the  Sirretta  Trail  east  of  Trout 
Creek  in  the  Dome  Land  Wilderness. 

The  Sequoia  National  Forest  Land  and 
Resource  Management  Plan  designated 
the  remaining  portion  of  the  Sirretta 
Trail  as  non-motorized.  These  two 
actions  effectively  removed  this  loop 
from  the  OHV  user's  riding  experience. 

The  OHV  user  community 
administratively  appealed  the  decision 
to  adopt  the  Forest  Plan  and 
subsequently  participated  in  a 
mediation  process  along  with  15  other 
parties  representing  the  spectrum  of 
forest  users.  During  the  negotiation  of 
the  Mediated  Settlement  Agreement 
(MSA),  the  group  agreed  that  "all 
interested  parties  and  the  Sequoia 
National  Forest  shall  explore  locations 
for  alternate  trails,  primarily  to 
accommodate  OHV  travel,  in  the  Sirretta 
Peak  .  .  .  area"  (MSA,  page  93). 

The  objective  of  this  project, 
therefore,  is  to  find  that  alternate  route. 
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if  at  all  possible,  while  staying  within 
certain  specified  constraints. 
Altemativ'f;  would  range  from  no  new 
trail  to  a  total  of  seven  miles  of  new 
trail.  Three  of  the  alternatives  would 
require  an  adjustment  to  the  area 
designated  as  non-motorized. 
Implementation  of  any  of  these  three 
alternatives  would  require  an 
amendment  to  the  Forest  Plan. 

Sandra  H.  Key,  Forest  Supervisor, 
Sequoia  National  Forest  (900  West 
Grand  Avenue.  Portenrille,  CA  93257). 
is  the  responsible  oRicial. 

Public  participation  will  be  esp>ecially 
important  at  several  points  during  the 
analysis.  The  first  point  is  during  the 
scoping  process  (40  CFR  1501.7).  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal,  State,  and  local  agencies 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.  This  input  will  be 
used  in  preparation  of  the  draft 
environme    tal  impact  statement  (DEIS). 
The  scoping  process  includes: 

1.  Identiwing  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
previous  environmental  review. 

4.  Exploring  additional  ahematives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect,  and 
cumulative  effects  and  coimected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

The  draft  EIS  (DEIS)  is  expected  to  be 
filed  with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  January  1994.  At  that 
time  EPA  will  pubUsh  a  notice  of 
availabiUty  of  the  DEIS  in  the  Federal 
Register. 

The  con. '.nent  p>eriod  on  the  DEIS  will 
be  45  days  from  the  date  that  EPA's 
Notice  of  Availability  appeare  in  the 
Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  im[>ortant  to  give 
reviewera  notice  of  several  court  rulings 
related  to  pubUc  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  enviroiunental 
review  of  the  proposal  so  that  it  is 
meaningful  and  aJerts  an  agency  to  the 
reviewer's  position  and  contentions, 
Vermont  Yankee  Nudear  Power  Corp.  v. 
NRDC,  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  DEIS  stage,  but  that  are  not 
raised  until  after  completion  of  the  final 
EIS  may  be  waived  or  dismissed  by  the 


courts.  Oty  of  Angoon  v.  Model,  803  F. 
2d  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris.  490 
F.  Supp.  1334. 1338  (E.D.  Wis.  1980). 
Because  of  these  coiul  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  p>articipate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  DEIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  DEIS.  Comments  may 
also  address  the  adequacy  of  the  DEIS 
or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement.  Reviewers  may  wish  to  refer 
to  the  Council  on  Envirorunental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  PoUcy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

After  the  comment  period  for  the  draft 
EIS  ends,  the  comments  received  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  the  preparation  of  the  final 
EIS.  The  final  EIS  is  scheduled  to  be 
completed  by  April  1994. 

Dated:  September  30, 1993. 
Sandra  H.  Key, 
Forest  Supennsor. 
jFR  Doc  93-24678  Filed  10-6-93;  8:45  ami 
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Food  and  Nutrition  Service 

National  Advisory  Council  on  Maternal, 
infant  and  Fetal  Nutrition;  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463), 
announcement  is  made  of  the  following 
Council  meeting: 

Name:  National  Advisory  Council  on 
Maternal,  Infont  and  Petal  Nutrition 

Date  and  Time:  October  20-22, 1993.  9 
a.m. 

Place:  Food  and  Nutrition  Service,  3101 
Park  Center  Drive,  4th  Floor  Conference 
Room,  Alexandria,  Virginia  22302. 

Purpose  of  Meeting:  The  Council  will 
continue  its  study  of  the  Special 
Supplemental  Food  Program  for  Women, 
Infants  and  Children  (WiC)  and  the 
Commodity  Supplemental  Food  Program 
(CSFP). 

Agenda:  The  agenda  items  will  include  the 
following:  formulation  of  recommendations 
for  the  Councils  1994  report  to  the  President 
and  Congress;  and  discussion  of  general 
program  operations.  Recommendations  for 
the  report  will  address  administrative  and 


legislative  changes  for  the  WIC  and  CSF 
Programs. 

Meetings  of  the  Council  are  open  to  the 
public.  Members  of  the  public  may 
participate,  as  time  permits.  Members  of  the 
public  may  file  written  statements  with  the 
Council  t>eforB  or  after  the  meeting. 

Persons  wishing  additional  information 
about  this  meeting  should  contact  Tama  Elifl, 
Supplemental  Food  Programs  Division,  Food 
and  Nutrition  Service,  U.S.  Department  of 
Agriculture,  3101  Park  Center  Drive,  Room 
540,  Alexandria,  Virginia  22302.  Telephone: 
(703)  30S-2730. 

Dated:  September  24, 1993. 
George  A.  Braley, 
Acting  Administrator. 

IFR  Doc.  93-24577  Filed  10-6-93;  8:45  am) 
BILLMO  COOC  S410-M-M 


Foreign  Agricultural  Service 

Import  Limitation;  Country  of  Origin 
Quota  Adjustment 

AGENCY:  Foreign  Agricultural  Service, 
USDA. 

ACTION:  Notice  of  country  of  origin 
adjustment  for  certain  chocolate  crumb 
from  Australia. 

SUMMARY:  This  notice  adjusts  the 
country  of  origin  for  the  quota  quantity 
of  chocolate  cnmib  containing  over  5.5 
percent  of  butterfat  (except  for  retail) 
assigned  to  Australia. 

EFFECTIVE  DATE:  October  12,  1993. 

FOn  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Warsack,  Dairy  Imp>ort  Quota 
Manager,  Import  Policies  and  Trade 
Analysis  Division,  Foreign  Agricultural 
Service,  Room  5531  South  Building, 
Department  of  Agriculture,  Washington, 
ex:  20250-1000  or  telephone  at  (202) 
720-2916. 

SUPPt.EMENTARY  INFORMATION:  This 
notice  has  been  reviewed  under 
Executive  Order  12291  and 
IDepartmental  Regulation  1512-1  and 
has  been  determined  to  be  "nonmajor" 
since  it  will  not  have  any  of  the 
significant  effects  Sf)ecified  in  those 
documents.  Furthermore,  to  the  extent, 
if  any,  that  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601) 
apply  to  this  notice,  the  Administrator, 
Foreign  Agricultural  Service,  hereby 
certifies  that  this  notice  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  adjustment  of  the  country  of  origin 
from  which  the  quota  article  specified 
herein  may  be  entered  does  not  restrict 
the  ability  of  importers  to  import  this 
quota  article,  but  only  permits  the 
unused  quota  quantity  of  the  article 
allocated  to  Australia  to  be  imported 
from  other  countries. 
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Notice 

Subchapter  IV  of  chapter  99  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  contains  import 
Umitations  imposed  on  certain  dairy 
products,  including  certain  chocolate 
crumb.  U.S.  Note  3(a)(iii)  of  subchapter 
IV  of  chapter  99  of  the  HTS  permits  the 
reallocstion  of  the  quota  quantity  of  a 
dairy  article  Usted  in  chapter  99  among 
the  countries  of  origin  specified  for  a 
given  article  if  it  is  determined  that  the 
quota  quantity  assigned  to  a  particular 
country  is  not  hkely  to  be  entered  from 
that  country  within  a  given  calendar 
.year.  I  hereby  determine  that  it  is  not 
I  likely  that  the  quantity  of  chocolate 
crumb  containing  over  5.5  percent 
butterfat  si>ecified  in  HTS  subheading 
9904.10.63  for  Australia  will  be  entered 
from  that  country  during  calendar  year 
1993. 

Notice  is  hereby  given  that  the  1993 
unused  quota  quantity  for  chocolate 
crumb  containing  over  5.5  p^tcent 
butterfat  specified  in  HTS  subheading 
9904.10.63  for  Australia  may  be 
imported  from  Austraha.  Ireland,  the 
Netherlands,  New  Zealand  and  the 
United  Kingdom  for  the  remainder  of 
the  1993  quota  year. 

The  entire  quota  quantity  for  HTS 
subheading  9904.10.63  will  revert  to 
Australia  on  January  1, 1994. 

Issued  at  Washington.  DC,  this  30th  day  of 
September  1993. 

Ridurd  B.  Schroeter, 

Administrator. 

[FR  Doc.  93-24597  Filed  10-«-93;  8:45  ami 
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MMtSSION  OF  FINE  ARTS 
Meeting 

The  Commission  of  Fine  Arts'  next 
ineeting  is  scheduled  for  21  October 
1993  at  10  a.m.  in  the  Commission's 
offices  in  the  Pension  Building,  Suite 
312,  Judiciary  Square.  441  F  Street. 
NW..  Washington.  DC  20001  to  discuss 
various  projects  affecting  the 
appearance  of  Washington.  DC. 
including  buildings,  memorials,  parks, 
etc.;  also  matters  of  design  referred  by 
other  agencies  of  the  government. 

1 1  Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary. 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 


Dated  in  Washington,  DC.  29  September 
1993. 

Donald  B.  Myer. 

Assistant  Secretary  for  Charles  H.  Atherton, 
Secretary. 

IFR  Doc  93-24578  Filed  10-6-93;  8:45  ami 
BILUNQCOOC  633»-01-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Agency  Information  Collection 
Activities 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  form  may  be  obtained  by 
contacting  the  agency  representative  at 
the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
requirements  should  be  made  directly  to 
the  agency  representative  and  the  Office 
of  Management  and  Budget  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  telephone  202- 
395-7340. 

Title:  A  Survey  of  the  Relationship 
Between  Participating  JWOD  Agencies 
and  Small  Businesses. 

Frequency:  One  time  only. 

Affected  Public:  Nonprofit  agencies 
participating  in  the  JWOD  Program. 

Reporting  Burden:  Responses — 152; 
Burden  hours — 608. 

Recordkeeping  Burden:  none. 

Abstract:  As  part  of  a  larger  study,  the 
survey  will  document  the  relationship 
between  participating  nonprofit  JWOD 
agencies  and  small  businesses.  Data  will 
be  used  to  respond  to  criticism  about 
unfair  competition,  educate  Congress 
and  others,  and  help  agencies  expand 
their  working  relationships  with  small 
businesses.  Respondents  are 
participating  nonprofit  JWOD  agencies. 

Agency  Representative:  Rebecca  L. 
Smith,  703-603-7740. 

Dated:  September  30, 1993. 
Beverly  L.  Milkman, 

Executive  Director. 

(FR  Doc.  93-24616  Filed  10-6-93;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Office  of  the  Secretary 

Perfonnance  Review  Boards; 
Membership 

Below  is  a  listing  of  individuals  who 
are  eligible  to  serve  on  the  Performance 


Review  Board  in  accordance  with  the 
Office  of  the  Secretary  Senior  Executive 
Service  (SES)  Performance  Appraisal 
System: 

Hugh  L  Brennan 
Iain  S.  Baird 
Gilbert  Colon 
Anthony  A.  Das 
David  L.  Edgell 
Barbara  S.  Fredericks 
James  V.  Hackney 
Robert  F.  Kugelman 
Melissa  A.  Moss 

H.  James  Reese, 

Executive  Secretary.  Office  of  the  Secretary 

Performance  Review  Board. 

(FR  Doc  93-24679  Filed  10-6-93;  8:45  am) 
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Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 
Agency:  Bureau  of  Economic  Analysis 
Title:  Institutional  Remittances  to 

Foreign  Countries  (BE-40) 
Form  number:  Agency — BE-40;  OMB — 

0608-0002 
Type  of  request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 
Burden:  414  respondents;  1296 

reporting  hours 
Average  hours  per  response:  1.5  hours 
Needs  and  uses:  The  survey  is  required 
in  order  to  obtain  comprehensive 
initial  data  concerning  the  transfer 
(gifts,  grants,  donations,  etc.)  by 
private  nonprofit  U.S.  institutions  to 
foreign  countries.  The  data  are  needed 
primarily  to  compile  the  U.S. 
international  accounts. 
Affected  public:  Non-profit  Institutions 
Frequency:  Quarterly  for  institutions 
transferring  $1  million  or  more  each 
year,  annually  for  all  others. 
Respondent's  obligation:  Volimtary 
OMB  desk  officer:  Paul  Bugg,  395-7340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  482- 
3271,  Department  of  Commerce,  room 
H5327, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Paul  Bugg,  OMB  Desk  Officer,  room 
3228,  New  Executive  Office  Building, 
Washington.  DC  20503. 
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Dated:  October  1. 1993. 
Edward  Michak. 

Departmental  Clearance  Officer,  Office  of 

Management  and  Organization. 

|FR  Doc  93-24700  Filed  10-6-93;  8:45  am] 

BILUNO  COM  3S10-CW-M 

International  Trade  Administration 
[A-680-008] 

Color  Television  Receivers  From  the 
Republic  of  Korea;  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review 

AGENCY:  International  Trade 

Administration/Iniport  Administration/ 

Departmert  of  Conunerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  In  response  to  requests  by  the 
petitioners,  a  domestic  party,  and 
certain  respondents,  the  Department  of 
Commerce  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  color 
television  receivers  from  the  Republic  of 
Korea.  The  review  covers  exports  of  this 
merchandise  to  the  United  States  during 
the  period  April  1, 1991,  through  March 
31,  1992.  Based  on  our  review  of  these 
exports,  we  preliminarily  Hnd  the 
existence  of  dumping  margins. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
EFrecnvE  DATE:  October  7. 1993. 
Fon  FuirmER  information  contact:  Matt 
Gaisford  or  Zev  Primor,  Office  of 
Antidumpi.ig  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Etepartment  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone  (202)  482-5253. 

SUPPt^MENTARY  INFORMATKM: 

Background 

The  United  Electrical  Workers  of 
America,  Independent,  International 
Brotherhood  of  Electrical  Workers, 
International  Union  of  Electronic. 
Electrical,  Salaried,  Machine  and 
Furniture  Workers.  AFL-aO,  and 
Industrial  Union  Department,  AFL-QO 
(the  Unions),  the  petitioners  in  this 
proceeding.  Zenith  Electronics 
Corporation  (21enith),  a  domestic 
interested  party,  and  two  respondents, 
Goldstar  Co..  Ltd.  (Goldstar)  and    ' 
Daewoo  Elt^ctronics  Co.,  Ltd.  (Daewoo), 
requested  an  administrative  review  of 
the  antidumping  duty  order  on  color 
television  receivers  (CTVs).  complete  or 
incomplete,  from  Korea  (49  FR  18336, 
April  30, 1984]  in  accordance  with  19 


CFR  353.22(a).  On  May  22, 1992,  the 
Department  of  Commerce  (the 
Department)  published  a  notice  of 
initiation  of  this  review  which  covers 
seven  manufacturers/exporters  for  the 
period  April  1. 1991,  through  March  31, 
1992  (57  FR  21769).  The  Department  is 
now  conducting  this  review  pursuant  to 
section  751  of  the  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act). 

The  review  covers  seven 
manufacturers/exporters  for  the  period 
April  1, 1991,  through  March  31, 1992. 
On  August  3. 1992.  we  received 
questionnaire  responses  from  Daewoo, 
Goldstar,  and  Samwon  Electronics,  Inc., 
(Samwon).  Two  companies,  Tongkook 
General  Electronics,  Inc.,  and  Cosmos 
Electronics  Manufacturing  Korea,  Ltd., 
did  not  respond  to  our  requests  for 
information.  When  a  com{>any  fails  to 
provide  the  information  requested  in  a 
timely  manner,  the  Department 
considers  the  company  uncooperative 
and  generally  assigns  to  that  company 
the  higher  of  (a)  the  highest  rate 
assigned  to  any  company  in  any 
previous  review,  including  the  less- 
than-fair-value  investigation  (LTFV),  or 
(b)  the  highest  rate  for  a  responding 
company  with  shipments  during  the 
period  of  review  (POR).  Therefore,  we 
have  used  the  highest  rate  from  the 
LTFV  investigation  or  any  prior  review 
as  the  best  information  available  (BIA) 
in  determining  the  margins  for  these 
two  companies  for  this  review,  because 
this  rate  is  higher  than  the  highest  rate 
in  the  current  review.  Two  other 
companies,  Samsung  Electronics  Co.. 
Ltd.,  and  Quantronics  Mcuiufacturing 
Korea,  Ltd.,  responded  to  the 
Department  that  they  had  no  sales 
during  the  POR. 

On  September  18. 1992,  the 
Dep>artment  accepted  petitioners' 
allegations  that  Daewoo's  home  market 
sales  were  below  the  cost  of  production 
(COP).  We  issued  a  OOP  questionnaire 
to  Daewoo  on  October  14, 1992.  Daewoo 
responded  to  the  OOP  questionnaire  on 
November  4, 1992.  From  December  7, 
1992  through  December  17, 1992,  the 
Department  conducted  a  veriHcation  of 
Goldstar's,  Samwon's,  end  Daewoo's 
questionnaire  responses  including 
Daewoo's  COP  response. 

Scope  of  Review 

The  products  covered  by  this  review 
include  color  television  receivers, 
complete  and  incomplete,  from  the 
Republic  of  Korea.  The  order  covers  all 
CTVs  regardless  of  tariff  classiHcation. 
During  the  POR,  the  subject 
merchandise  was  classified  under 
Harmonized  Tariff  Schedule  (HTS)  item 
numbers  8528.10.60  and  8528.20.00. 
The  HTS  item  niunbers  are  provided  for 


convenience  and  Customs  purposes 
only.  The  written  description  remains 
dispositive  as  to  the  scope  of  the 
product  coverage. 

United  States  Price 

We  based  U.S.  price  on  purchase 
price  (PP),  where  sales  were  made 
directly  to  unrelated  parties  prior  to 
importation  into  the  United  States,  in 
accordance  with  section  772(b)  of  the 
Tariff  Act,  and  on  exporter's  sales  price 
(ESP),  where  sales  to  the  first  unrelated 
purchaser  took  place  after  importation 
into  the  United  States,  in  accordance 
with  section  772(c)  of  the  Tariff  Act.  For 
PP  sales,  we  made  ad)ustments  for 
Korean  wharfage,  ocean  freight,  Korean 
inland  freight,  Korean  brokerage  and 
handling,  ElAJC  export  fee,  U.S. 
container  delivery,  marine  insurance, 
import  duties.  U.S.  brokerage,  U.S. 
customs  processing  fee,  U.S.  harbor 
maintenance  fee,  duty  drawback  and 
commissions. 

In  calculating  ESP,  we  made 
adjustmenls  for  Korean  wharfage, 
Korean  inland  freight,  ocean  freight, 
Korean  brokerage  and  handling,  U.S. 
import  duties,  U.S.  brokerage,  EIAK 
exf)ort  fee,  commissions,  return 
commissions,  marine  insurance,  U.S. 
customs  processing  fee,  U.S.  harbor 
maintenance  fee,  U.S.  container 
delivery,  direct  warranty  (service 
center),  direct  warranty  (supplied  parts), 
U.S.  credit  cost,  U.S.  royalty,  duty 
drawback,  U.S.  delivery  costs,  U.S. 
presale  warehousing,  rebates  and 
indirect  selling  expenses.  Indirect 
selling  expenses  include  indirect  selHng 
expenses  incurred  in  the  United  States 
and  Korea,  return  set  loss  (parts),  return 
set  loss  (sales),  inventory  carrying  costs 
and  indirect  advertising. 

Further,  on  March  19, 1993.  the 
United  States  Court  of  Appeals  for  the 
Federal  Qrcuit.  in  affirming  the 
decision  in  Zenith  Electronics  Corp.  v. 
United  States.  Appeals  92-1043,  -1044, 
-1045,  -1046  (Fed.  Or.  March  19,  1993), 
ruled  that  section  772(d)(1)(C)  of  the 
Tariff  Act  provides  for  an  addition  to 
U.S.  price  to  account  for  taxes  which  the 
exporting  country  would  have  assessed 
on  the  merchandise  had  it  been  sold  in 
the  home  market,  and  that  section 
773(a)(4)(B)  of  the  Tariff  Act  does  not 
allow  circumstance-of-sale  adjustments 
to  foreign  market  value  (FMV)  for  the 
difference  in  taxes.  Accordingly,  we 
have  changed  our  practice  and  will  no 
longer  calculate  a  hypothetical  tax  on 
the  U.S.  product,  but  will  add  to  the 
U.S.  price  the  absolute  amount  of  tax  on 
the  comparison  merchandise  sold  in  the 
country  of  exportation.  By  adding  the 
amount  of  home  market  tax  to  U.S. 
price,  absolute  dumping  margins  are  not 
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inflated  or  deflated  by  differences 
between  taxes  included  in  FMV  and 
those  added  to  U.S.  price. 

In  addition,  we  wul  propose  a  change 
in  19  CFR  353.2(f)(2)  to  provide  that  we 
will  calculate  weighted-average 
dumping  margins  by  dividing  the 
aggregated  dumping  margins,  calculated 
as  described  above,  by  the  aggregated 
U.S.  prices  net  of  taxes.  This  change 
would  result  in  weighted-average 
dumping  margin  rates  which  are  neither 
inflated  nor  deflated  on  account  of  our 
methodology  of  accounting  for  taxes 
paid  in  the  home  market  but  rebated  or 
not  collected  by  reason  of  exportation. 
We  are  in  the  process  of  drafting  this 
proposed  change,  and  we  will  begin  the 
rulemaking  process  as  soon  as  possible. 

Foreign  Market  Value 

In  accordance  with  section 
773(a)(1)(A)  of  the  Tariff  Act.  we  used 
home  market  prices  to  unrelated 
purchasers  in  calculating  FMV  for 
Goldstar,  I>aewoo  and  Samwon.  We 
used  constructed  value  (CV)  in 
accordance  with  section  773(a)(2)  of  the 
Tarifl'  Act  for  Daewoo  for  home  market 
sales  of  one  model. 

As  noted  above,  petitioners  alleged    ■ 
that  E)aewoo  sold  CTVs  in  the  home 
market  at  prices  below  their  CX)P.  We 
considered  the  allegation  sufficient  to 
warrant  an  investigation  of  possible 
home  market  sales  below  the  COP.  As 
a  result  of  the  investigation,  we  found 
less  than  10  percent  of  the  sales  of  most 
models  below  cost  Therefore,  these 
sales  have  not  been  eliminated  from  the 
home  market  data  base.  However,  for 
one  model  we  did  find  between  10 
percent  and  90  percent  of  sales  were 
made  at  prices  below  the  COP  and  over 
an  extended  period  of  time. 
Furthermore,  no  evidence  was 
presented  to  indicate  that  below-cost 
COP  prices  would  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time 
in  the  normal  course  of  trade.  Therefore, 
we  disregarded  the  below  COP  sales  of 
that  model.  Subsequently,  where  we 
were  not  able  to  find  contemporaneous 
sales  of  that  model  in  the  home  market 
to  compare  with  sales  of  its  comparison 
model  in  the  United  States,  either 
within  the  same  month  of  the  U.S.  sales 
or  90  days  before  or  60  days  after  that 
month  the  Department  based  FMV  on 
CV.  as  described  in  section  773(e)  of  the 
Tariff  Act 

To  calculate  FMV,  we  made 
adjustments  for  discounts  and  rebates, 
inland  freight,  direct  selling  expenses, 
differences  in  the  physical 
characteristics  of  the  merchandise,  and 
differences  in  packing  costs.  In  making 
the  adjustment  for  differences  in  the 
physical  characteristic  of  the 


merchandise,  we  used  the  information 
as  submitted  by  respondents. 

For  comparisons  to  PP  sales,  we  made 
adjustments  for  home  mariiet  indirect 
selling  expenses,  limited  to  the  amount 
of  net  commissions  incurred  on  U.S. 
sales  in  accordance  with  19  CFR 
353.56(b)(1). 

For  comparisons  to  ESP  sales,  we  also 
made  adjustments  for  indirect  selling 
expanse  incurred  in  the  home  market. 
We  limited  the  amount  deducted  for 
indirect  selling  expenses  incurred  in  the 
home  market  by  the  amount  of  indirect 
selling  expenses  incurred  on  U.S.  sales 
in  accordance  Mrith  19  CFR  353.56(b)(2). 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  weighted- 
average  dumping  margins  for  the  period 
April  1, 1991,  through  March  31. 1992, 
to  be: 


Manufacturef/expofler 

Margin 
percentage 

Daewoo  ElectronKS  Co.,  Ltd 

Goktetar  Electrontcs  Co.,  Lid  

Samwon  Electronics,  Inc _.. 

Cosmos  Electronics  Manulactur- 

ing  Korea  

Ouantronics           Manufacturirig 

Korea,  Ltd  

0.46 
0.00 
0.53 

16.57 

'3.63 

Samsung  Electronics  Co.,  Ltd  .... 

Jang/kook   General    Electronics. 

Inc  ._ 

10.37 
16.57 

1  No  shipments;  rate  from  previous  review. 

Case  briefs  and/or  written  comments 
from  interested  parties  may  be 
submitted  no  later  than  30  days  after  the 
date  of  pubhcation  of  this  notice. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  Umited  to  issues  raised  in 
the  case  briefs  and  comments,  may  be 
filed  no  later  than  37  days  after  the  date 
of  publication  of  this  notice. 

Within  10  days  of  the  date  of 
publication  of  this  notice,  interested 
parties  to  this  proceeding  may  request  a 
disclosure  and/or  a  hearing.  The 
hearing,  if  requested,  will  take  place  no 
later  than  44  days  after  publication  of 
this  notice.  Persons  interested  in 
attending  the  hearing  should  contact  the 
Department  for  the  date  and  time  of  the 
hearing. 

The  Department  will  subsequently 
publish  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  a 
hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  Customs  Service  upon 
completion  of  this  review. 


Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rate  for  the  reviewed 
companies  will  be  those  rates 
established  in  the  final  results  of  this 
review;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-sp)ecific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  perio^  for  the  manufacturer  of 
the  merchandise. 

On  March  25.1993.  the  Court  of 
International  Trade  (CTT).  in  Floral 
Trade  Council  v.  United  States,  Slip  Op. 
93-79,  and  Federal-Mogul  Corporation 
V.  United  States.  SUp  Op.  93-83, 
decided  th^  once  an  "all  others"  rate  is 
established  for  a  company,  it  can  only 
be  changed  through  an  administrative 
review.  The  Department  has  determined 
that  in  order  to  implement  these 
decisions,  it  is  appropriate  to  reinstate 
the  original  "all  others"  rate  from  the 
LTFV  investigation  (or  that  rate  as 
amended  for  correction  of  clerical  errors 
or  as  a  result  of  litigation)  in 
proceedings  governed  by  antidumping 
duty  orders.  In  proceedings  governed  by 
antidumping  findings,  unless  we  are 
able  to  ascertain  the  "all  others"  rate 
ftt)m  the  Treasury  LTFV  investigation, 
the  Department  has  determined  that  it  is 
appropriate  to  adopt  the  "new  shipper" 
rate  established  in  the  first  final  results 
of  administrative  review  published  by 
the  Department  (or  that  rate  as  amended 
for  correction  of  clerical  errors  or  as  a 
result  of  litigation)  as  the  "all  others" 
rate  for  the  purposes  of  establishing 
cash  deposits  in  all  current  and  futiue 
administrative  reviews. 

Because  this  proceeding  is  governed 
by  an  antidumping  duty  order,  the  "all 
others"  rate  for  the  purposes  of  this 
review  will  be  13.90  percent  the  "all 
others"  rate  established  in  the  LTFV 
investigation  (49  FR  7620,  March  1, 
1984). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
pubhcation  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  respcuisibihty  imder  19  CFR 
353.26  to  file  a  cratificate  regarding  the 
reimbursement  of  antidumping  duties 
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prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  7Sl(a)(l) 
of  the  Tariff  Act  and  19  CFR  353.22. 

Dated:  September  30, 1993. 
Joseph  A.  Spetrini. 
Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  93-24701  Filed  10-6-93;  8:45  ami 
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[A-688-028) 

Roller  Chain,  Other  Than  Bicycle,  From 
Japan  Final  Results  of  Antidunnping 
Duty  Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  In  resp>onse  to  a  request  from 
the  American  Chain  Association,  the 
petitioner  in  this  proceeding,  the 
Etepartment  of  Commerce  has  conducted 
an  administrative  revfew  of  the 
antidumping  finding  on  roller  chain, 
other  than  bicycle,  from  Japan.  The 
review  covers  four  manufacturers/ 
exporters  of  this  merchandise  to  the 
United  States  and  the  period  April  1, 
1991  through  March  31, 1992. 

We  gave  interested  parties  an 
opportimity  to  comment  on  the 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  revised  the  results  from  those 
presented  in  our  preliminary  results. 
EFFECTIVE  DATE:  October  7. 1993. 
FOn  FURTHER  INFORMATION  CONTACT:  Tom 
Prosser  or  Wendy  J.  Frankel,  Office  of 
Antidumping  Compliance.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  482-1130. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  25. 1993,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (58 
FR  11397)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  finding  on  roller  chain, 
other  than  bicycle,  from  Japan  (38  FR 
9226:  April  12, 1973).  The  Department 
has  now  completed  this  review  in 


accordance  with  section  751  of  the 
Tariff  Act  of  1930.  as  amended  (the 
Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  roller  chain,  other  than 
bicycle,  from  Japan.  The  term  "roller^ 
chain,  other  than  bicycle,"  as  us<  "  "^ 
this  review  includes  chain,  with  or 
without  attachments,  whether  or  not 
plated  or  coated,  and  whether  or  not 
manufactured  to  American  or  British 
standards,  which  is  used  for  power 
transmission  andJor  conveyance.  Such 
chain  consists  of  a  series  of  alternately- 
assembled  roller  links  and  pin  links  in 
which  the  pins  articulate  inside  the 
bushings  and  the  rollers  are  free  to  turn 
on  the  bushings.  Pins  and  bushings  are 
press  fit  in  their  respective  link  plates. 
Chain  may  be  single  strand,  having  one 
row  of  roller  links,  or  multiple  strand, 
having  more  than  one  row  of  roller 
links.  The  center  plates  are  located 
between  the  strands  of  roller  Unks.  Such 
chain  may  be  either  single  or  double 
pitch  and  may  be  used  as  power 
transmission  or  conveyer  chain. 

This  review  also  covers  leaf  chain, 
which  consists  of  a  series  of  link  plates 
alternately  assembled  with  pins  in  such 
a  way  that  the  joint  is  free  to  articulate 
between  adjoining  pitches.  This  review 
further  covers  chain  model  nimibers  25 
and  35.  Roller  chain  is  currently 
classified  under  the  Harmonized  Tariff 
Schedule  (HTS)  subheadings  7315.11.00 
through  7619.90.00.  HTS  item  numbers 
are  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 

The  review  covers  Hitachi  Metals 
Techno  Ltd.  (Hitachi),  Izumi  Chain 
Manufacturing  Co.,  Ltd.  (Iz\mii).  Pulton 
Chain  Co..  Ltd.  (Pulton),  and  R.K.  Excel 
(Excel),  for  the  period  April  1. 1991 
through  March  31. 1992.  On  July  6, 
1992,  the  American  Chain  Association 
(ACA),  the  petitioner  in  this  proceeding, 
submitted  a  timely  withdrawal  of  its 
request  for  review  for  Sugiyama  Chain 
Co.,  Ltd.  (Sugiyama).  Accordingly,  we 
terminated  our  review  of  Sugiyama. 

Pursuant  to  a  preliminary  injunction 
and  order  issued  by  the  Court  of 
International  Trade  (CTT),  we  have 
suspended  our  review  of  two  additional 
manufacturer/exporters.  Daido  Kogyo 
Co..  LtdTDaido  Corporation  and  Enuma 
Chain  Manufacturing  Co.,  Ltd./Daido 
Corporation.  Daido  Corporation  v. 
United  States.  807  F.Supp.  1571  (OT. 
November  25, 1992).  These  companies 
will  be  reviewed  separately,  and  their 
final  results  will  be  published  in  a  later 
notice. 


Analysis  of  Comments  Received 

Comment  1 

Petitioner  asserts  that  the  Department 
must  recalculate  the  Japanese  value- 
added  tax  (VAT)  adjustment  for  all  three 
cqmpanies,  in  accordance  with  the 

}inion  of  the  OT  in  Federal-Mogul 
Corp.  v.  United  States.  Slip.  Op.  93-7 
(February  4, 1993). 

Petitioner  argues  that  the  Japanese 
VAT  rate  should  be  multiplied  by  net 
U.S.  and  home  market  prices,  and  that 
the  Department  should  ensure  that  the 
amount  added  to  each  U.S.  sale  is  less 
than  or  equal  to  the  amount  added  to 
comparable  home  market  sales. 

Izumi  contends  that  this  tax  issue  has 
not  yet  been  the  subject  of  a  final 
decision  by  the  Court  of  Appeals  for  the 
Federal  Circuit,  and  argues  that  the 
Department  should  continue  to 
calculate  the  VAT  adjustment  as  it  did 
for  the  preliminary  results. 

Department's  Position 

We  agree  in  part  with  petitioner.  On 
March  19. 1993,  the  United  States  Court 
of  Appeals  for  the  Federal  Circuit,  in 
affirming  the  decision  in  Zenith 
Electronics  Corp.  v.  United  States 
(Zenith  Electronics  v.  United  States), 
Appeals  92-043.  -1044.  -1045. 1046 
(Fed.  Cir.  March  19. 1993),  ruled  that 
secUon  772(d)(1)(C)  of  the  Tariff  Act 
provides  for  an  addition  to  U.S.  price  to 
account  for  taxes  which  the  exporting 
country  would  have  assessed  on  the 
merchandise  had  it  been  sold  in  the 
home  market,  and  that  Section 
773(a)(4)(B)  of  the  Tariff  Act  does  not 
allow  circumstance-of-sale  adjustments 
to  foreign  market  value  (FMV)  for 
differences  in  taxes.  Accordingly,  we 
have  changed  our  practice  and  will  no 
longer  calculate  a  hypothetical  tax  on 
the  U.S.  product,  but  will,  for  the  time 
being,  add  to  the  U.S.  price  the  absolute 
amount  of  tax  on  the  comparison 
merchandise  sold  in  the  country  of 
exportation.  By  adding  the  amount  of 
home  market  tax  to  U.S.  price,  absolute 
dumping  margins  are  not  inflated  or 
deflated  by  differences  between  taxe^ 
included  in  FMV  and  those  added  to 
U.S.  price  (F/na7  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Steel  Flat  Products  From 
Argentina;  et  al.;  58  FR  37062,  July  9. 
1993).  , 

In  addition,  we  will  propose  a  change 
in  19  CFR  353.2(f)(2)  to  provide  that  we 
will  calculate  weighted-average 
dumping  margins  by  dividing  the 
aggregated  dumping  margins,  calculated 
as  described  above,  by  the  aggregated 
U.S.  prices  net  of  taxes. 

This  change  would  result  in 
weighted-average  dumping  margin  rates 
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which  are  neither  inflated  nor  deflated 
on  account  of  our  methodology  of 
accounting  for  taxes  paid  in  the  home 
market  but  rebated  or  not  collected  by 
reason  of  exportation.  We  are  in  the 
process  of  drafting  this  proposed 
change,  and  we  will  begin  the 
rulemaking  process  as  soon  as  possible. 

Comment  2 

Citing  section  353.45(a)  of  the 
Department's  regulations,  petitioner 
argues  that  the  Department  must 
determine  whether  certain  home  market 
sales  made  by  Izumi  to  a  related  party 
were  made  at  arm's  length.  Petitioner 
contends  that  the  Department  should 
create  a  computer  program  to  test 
whether  the  sales  to  the  related  party 
were  arm's-length  transactions,  arguing 
that  if  a  substantial  portion  of  these 
sales  were  not  made  at  arm's  length, 
then  the  transactions  must  be 
disregarded  in  the  calculation  of  FMV. 

Citing  section  353.45(b)  of  the 
Department's  regulations,  petitioner  also 
argues  that  even  if  the  sales  at  issue 
appear  to  be  arm's-length  transactions, 
the  Department  may  decide  to  calculate 
FMV  biased  on  the  subsequent  resale 
prices  of  the  related  party. 

Petitioner  additionally  claims  that  the 
Department  camiot  complete  the 
administrative  review  of  Izumi  without 
determining  whether  any  roller  chain 
sold  to  related  parties  in  the  home 
market  was  subsequently  resold  to 
customers  in  the  United  States. 
Petitioner  submits  that  the  Department 
should  require  the  related  party  in 
question  to  certify  that  no  roller  chain 
purchased  from  Izumi  was  resold  to  the 
United  States  during  the  1991-992 
administrative  review  period.  Citing 
Roller  Chain.  Other  Than  Bicycle,  From 
Japan.  55  FR  42602  (October  22, 1990), 
and  Roller  Chain,  Other  Than  Bicycle. 
From  Japan.  55  FR  42608  (October  22. 
1990),  pietitioner  contends  that  the 
Department  must  either  obtain  further 
information  concerning  these  issues  or 
reject  the  home  market  portion  of 
Iziuni's  response  and  assign  a  margin 
based  oo  the  best  information  available 
(BIA). 

Izumi  asserts  that  it  accurately 
reported  all  sales  for  export  to  the 
United  States  during  the  period  of 
review.  Izumi  also  argues  that  there  is 
no  record  evidence  to  support 
petitioner's  allegation  that  Izumi's  home 
market  sales  listing  is  inaccurate  or  that 
any  sales  to  its  home  maricet  customers 
were  intended  for  export 

Qting  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  from  France:  et  al..  Final 
Results  of  Administrative  Review,  57  FR 
28360  (June  24, 1992),  Iziuni  asserts  that 


the  Department  has  rejected  allegations 
in  the  past  when  they  lack  supporting 
evidence.  Citing  China  National  Arts  & 
Crafts  v.  United  States.  15  OT  417.  771 
F.Supp.  407  (August  15. 1991),  Izumi 
claims  that  mere  speculation  cannot 
form  a  reasonable  basis  for  a 
determination.  Iziuni  contends  that 
making  sales  to  a  related  company 
demonstrates  nothing,  and  that  the 
Department's  regulations  specifically 
allow  for  the  use  of  sales  to  related 
parties  if  such  sales  are  made  at  arm's 
length. 

Izumi  claims  that  none  of  the  home 
market  sales  in  question  could  have 
become  exporter's  sales  price  (ESP) 
sales  because  there  are  no  U.S. 
importers  or  other  parties  which  are 
related  to  Izumi  according  to  the 
definitions  of  an  expmrter  found  in 
section  771(13)  of  the  Tariff  Act. 

In  addition.  Iziuni  states  that  none  of 
the  home  market  sales  at  issue  could 
have  been  purchase  price  (PP)  sales 
because  there  is  no  evidence  that  it 
knew,  or  should  have  known,  that  any 
of  its  home  market  sales  were  intended 
for  export.  Qting  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof,  from  the  Federal 
Republic  of  Germany,  56  FR  31692  (July 
11, 1991).  Izumi  asserts  that  the 
Department  cannot  conclude  that  the 
home  market  sales  to  a  related  party  are 
PP  sales  absent  evidence  that  Izumi 
knew,  or  should  have  known,  that  any 
of  its  home  market  sales  were  intended 
for  export. 

Izumi  contends  that  petitioner's 
demand  for  certification  by  the  related 
home  market  customer  is  irrelevant 
because  Izumi  had  no  knowledge  of  the 
destination  of  the  merchandise  sold  to 
the  related  party,  and  Izumi  had  no 
control  over  the  merchandise  once  it 
had  been  sold.  Citing  Television 
Receivers,  Monochrome  and  Color,  from 
Japan;  Final  Results  of  Administrative 
Review.  58  FR  11211  (February  24. 
1993),  Iziuni  claims  that  it  cannot  be 
considered  the  exporter  without 
evidence  that  it  had  knowledge  that  the 
merchandise  would  be  subsequently 
sold  to  the  United  States. 

Izumi  also  claims  that  there  is  no 
basis  for  the  application  of  a  rate  based 
solely  on  BIA.  Izumi  argues  that  it  has 
submitted  complete  and  timely 
responses  to  the  Department's 
questionnaire  and  supplemental 
requests  for  information,  and  that  it  has 
done  nothing  to  impede  the 
Department's  review.  Qting  Roller 
Chain,  Other  Than  Bicycle.  From  Japan. 
57  FR  56319  (November  27. 1992).  and 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France;  et  al..  Final 


Results  of  Administrative  Review.  57  FR 
28360  (June  24. 1992),  and  other  cases, 
Izumi  asserts  that  the  Department 
should  (1)  disregard  home  market  sales 
to  related  parties  which  are  not  arm's- 
length  transactions  in  the  calculation  of 
FMV.  (2)  base  FMV  on  constructed 
value  (CV)  where  no  contemporaneous 
home  market  sales  to  unrelated 
purchasers  are  available,  and  (3)  use 
BIA  as  the  basis  for  FMV  only  where  no 
contemporaneous  home  market  sales  or 
CV  data  are  available. 

Department's  Position 

We  agree  with  petitioner  in  part. 
Petitioner  is  correct  in  that  the 
Department  must  be  satisfied  that 
certain  home  market  sales  made  by 
Izumi  to  a  related  party  were  made  at 
arm's  length.  We  also  agree  that  if  these 
sales  were  not  made  at  arm's  length, 
then  the  transactions  must  be 
disregarded  in  our  calculation  of  FMV. 
It  is  our  practice  to  use  sales  to  related 
customers  only  where  we  determine 
such  sales  are  made  at  arm's  length,  i.e., 
at  prices  comparable  to  priues  at  which 
the  firm  sold  identical  merchandise  to 
unrelated  customers.  We  have  created  a 
computer  program  to  test  whether  the 
sales  to  the  related  party  in  question 
were  arm's-length  transactions,  and  we 
have  determined  that  these  sales  were 
not  made  at  arm's  length.  As  a  result,  we 
have  disregarded  these  sales  in  our 
calculation  of  FMV. 

We  disagree  %vith  petitioner's  claim 
that  the  Department  cannot  complete 
the  administrative  review  of  Izumi 
without  determining  whether  any  roller 
chain  sold  to  the  related  p>arty  in  the 
home  market  was  subsequently  resold  to 
the  United  States.  We  also  disagree  with 
petitioner's  claim  that  the  Department 
should  require  the  related  party  in 
question  to  certify  that  no  roller  chain 
purchased  from  Izumi  was  resold  to  the 
United  States  during  the  1991-992 
administrative  review  period.  Izumi  has 
certified  that  the  information  it 
submitted,  including  its  home  market 
and  U.S.  sales  Ustings  and  its  sales  and 
distribution  systems,  is  complete  and 
accurate.  Because  there  are  no  U.S. 
importers  or  parties  which  are  related  to 
Izumi.  according  to  the  definitions  of  an 
exporter  found  in  section  771(13)  of  the 
Tariff  Act.  Iziuni  correctly  points  out 
that  the  only  way  these  home  market 
sales  could  ultimately  be  viewed  as  PP 
sales  is  if  Izumi  knew,  or  should  have 
known,  that  any  of  its  home  market 
sales  were  intended  for  export.  There  is 
no  information  on  the  record  on  which 
to  conclude  that  merchandise  sold  to 
related  parties  in  the  home  market  was 
subsequently  resold  to  the  United 
States,  or  that  Izumi  knew  or  should 
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have  known  the  ultimate  destination  of 
the  sales  at  issue. 

Finally,  petitioner's  argument  that  we 
must  either  obtain  additional 
information  or  apply  BIA  is  misplaced. 
The  1988-989  review,  cited  by 
petitioner  in  support  of  this  argument, 
was  one  in  which  we  stated  that  there 
was  no  basis  on  which  to  calculate 
FMV.  Because  this  review  may  be 
completed  with  data  already  on  the 
record  (home  market  sales  to  unrelated 
parties  and  CV),  there  is  no  need  for 
additional  information.  We  have 
disregarded  home  market  sales  to 
related  parties  In  the  calculation  of  FMV 
because  they  were  not  made  at  arm's 
length.  Furthermore,  we  have  based 
FMV  on  CV  where  no  contemporaneous 
home  market  sales  to  unrelated 
purchasers  are  available.  All  of  Izumi's 
FMVs  were  derived  from  either 
contemporaneous  home  market  sales  or 
CV. 

Comment  3 

Petitioner  argues  that  Excel's  home 
market  technical  service  costs  should  be 
treated  as  indirect  selling  expenses 
because  the  questionnaire  response  does 
not  clearly  indicate  whether  all  of  the 
expenses  were  incurred  during  the 
period  of  review  and  whether  the 
expenses  were  incurred  exclusively  on 
roller  chain  transactions.  Petitioner 
further  argues  that  certain  fixed  costs 
included  in  Excel's  technical  services 
claim  should  be  treated  as  indirect 
selling  expenses. 

Excel  submits  that  its  allocation 
methodology  (dividing  technical  service 
expenses  incurred  during  the  period  by 
total  sales  during  the  period)  is 
reasonable  and  identical  to  that  used  in 
prior  reviews.  Excel  also  claims  that  all 
of  the  technical  service  costs  were 
directly  related  to  sales. 

Department's  Position 

We  agree  in  part  with  petitioner.  We 
are  satisfied  that  the  methodology  used 
by  Excel  to  allocate  home  market 
technical  service  expenses  (on  the  basis 
of  sales  value)  is  reasonable.  In  addition, 
we  have  treated  the  travel  p>ortion  of 
Excel's  technical  service  costs  as  a 
direct  selling  expense,  because  these 
expenses  would  not  have  been  incurred 
absent  the  sale  of  subject  merchandise. 
We  agree  with  petitioner,  however,  that 
fixed  costs  associated  with  technical 
services  (salaries,  benefits,  and 
automobile  depreciation),  following  our 
longstanding  practice,  should  be  treated 
as  indirect  selling  expenses,  and  we 
have  adjusted  our  calculations 
accordingly. 


Comment  4 

Citing  section  353.56(a)(2)  of  the 
Department's  regulations,  petitioner 
claims  that  the  Department  should 
revise  Excel's  home  market  direct 
advertising  claim  so  as  to  treat  the 
expenses  associated  with  direct  media 
advertising  and  calendars,  stickers,  and 
posters  as  indirect  selling  expenses. 
Petitioner  further  claims  that  if  the 
Department  cannot  make  these 
adjustments  based  on  information  in  the 
record,  then  the  entire  home  market 
advertising  claim  should  be  treated  as 
an  indirect  expense. 

Petitioner  maintains  that  the 
examples  of  direct  media  advertising 
provided  by  Excel  in  its  questionnaire 
response  are  examples  of  institutional 
advertising,  which  is  targeted  broadly  to 
benefit  the  overall  firm  rather  than  a 
specific  product,  and  therefore  should 
not  be  deducted  &x)m  FMV  as  a  direct 
expense. 

Citing  Certain  Small  Business 
Telephone  Systems  and  Subassemblies 
Thereof  from  Japan.  57  FR  4949 
(February  11. 1992).  petitioner  argues 
that  the  Department  has  treated  home 
market  advertising  costs  as  indirect 
expenses  where  respondents  have  failed 
to  identify  the  medium  in  which  the 
advertisements  were  placed. 

In  addition,  petitioner  notes  that  the 
English  phrase  "Made  in  Japan"  appears 
in  small  script  on  one  of  Excel's  home 
market  advertising  examples.  Petitioner 
argues  that  such  a  phrase  suggests  that 
the  advertisement  in  question  may  not 
have  been  directed  at  Japanese  home 
market  customers. 

Petitioner  submits  that  there  is  no 
evidence  that  the  calendars,  stickers, 
and  posters  were  provided  to  Excel's 
customers'  customers.  Petitioner  claims 
that  such  promotional  merchandise  is 
given  away  by  salesmen  to  their  own 
customers,  and  petitioner  argues  that 
the  costs  associated  with  such  items 
should  be  treated  as  indirect  selling 
expenses. 

Excel  asserts  that  the  advertising 
samples  in  its  questionnaire  response 
specifically  advertise  chain,  as  opposed 
to  the  other  products  manufactured  by 
Excel.  Excel  contends  that  its 
questionnaire  resp)onse  identifies  the 
media  in  which  the  advertisements  at 
issue  were  placed.  Excel  additionally 
contends  that  it  only  submitted  home 
market  advertising  expenses  for  sales  of 
roller  chain. 

Excel  states  that  it  chose  to  have  all 
promotional  materials  for  chain, 
regardless  of  market,  printed  in  English. 
Excel  argues  that  a  single  printing  is 
economical,  and  that  using  the  English 
phrase  "Made  in  Japan"  fosters  an 


impression  of  quality  to  customers  in 
Japan.  Excel  also  argues  that  many 
Japanese  companies  use  English  in  their 
logos  for  the  Japanese  market,  including 
the  "Made  in  Japan"  phrase. 


Excel  asserts  that  the  expenses  in 
question  are  for  advertising  and  sales 
promotion  directed  at  second-level 
customers  or  end-users.  According  to 
Excel,  promotional  items  such  as 
calendars,  stickers,  watches,  and  tee- 
shirts  are  promotional  devices  for  the 
end-user  and  retailer  markets.  In 
addition,  Excel  argues  that  it  answered 
every  question  concerning  advertising 
in  the  Department's  May  22, 1992, 
questionnaire,  and  that  neither  the 
petitioner  nor  the  Department  requested 
additional  information. 

Department's  Position 

We  disagree  with  petitioner.  Excel 
manufactures  merchandise  other  than 
roller  chain,  specifically,  rims,  wheels, 
and  hinges,  yet  the  advertisements 
referred  to  by  petitioner  as  examples  of 
institutional  advertising  actually 
include  the  word  "chain".  We  view 
these  advertisements  as  product- 
specific,  rather  than  institutional,  and 
have  accepted  the  associated  expenses 
as  direct  expenses. 

Petitioner  is  incorrect  in  claiming  that 
Excel  failed  to  identify  the  medium  in 
which  Excel's  advertisements  appeared. 
Excel  listed  each  type  of  advertising  it 
used  in  Appendix  B-5f-2  of  its  July  27. 
1992.  questionnaire  response. 

We  are  satisfied  with  Excel's 
explanations  concerning  the  use  of 
English  in  its  home  market 
advertisements.  It  is  not  uncommon  for 
Japanese  companies  to  use  English  in 
their  home  market  advertising,  as  noted 
by  Excel,  and  there  is  no  additional 
information  on  the  record  from  which  to 
conclude  that  Excel's  home  market 
advertising  was  not  directed  at  the 
customers  of  Excel's  customers. 

We  are  also  satisfied  with  Excel's 
explanations  concerning  the  ultimate 
targeting  of  its  promotional  materials. 
There  is  no  Information  on  the  record 
from  which  to  conclude  that  the 
promotional  materials  at  issue  were  not 
directed  at  end-users.  We  have, 
therefore,  accepted  Excel's  advertising 
and  sales  promotion  expenses  as  direct 
expenses. 

Final  Results  of  the  Review 

As  a  result  of  our  analysis  of  the 
comments  received,  we  determine  that 
the  following  weighted-average  margins 
exist  for  the  April  1, 1991  through 
March  31, 1992  period: 
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Manufacturer/exporter 


Hitachi  Metais  Techno.  Ltd 

IzuiTi „ „„ 

Pultoo  Chain 

RK  Excel  (Takasago)  


Margin 
(percent) 


'12.68 
0.38 
0.00 
0.03 


*  No  shipments  during  the  period.  Rate  is 
from  the  last  period  in  which  there  were 
shipments. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USP  and  FMV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  Uie  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  roller  chain,  other  than 
bicycle,  from  Japan  entered,  or 
vrithdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  these  final  results  of 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rates  for  Izumi,  Pulton 
Chain,  and  RK  Excel  will  be  zero  (0.00) 
because  the  margins  for  these  firms  are 
de  minimis.  The  cash  deposit  rate  for 
Hitachi  will  be  12.68  percent;  (2)  for 
merchandise  exported  by  manufactiuers 
or  exporters  not  covered  in  this  review 
but  covered  in  previous  reviews  or  the 
original  less-than-fair-value  (LTFV) 
investigation,  the  cash  deposit  rate  will 
continue  to  be  the  rate  published  in  the 
most  recent  final  results  or 
determination  for  which  the 
manufacturer  or  exporter  received  a 
company-specific  rate;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review, 
earlier  reviews,  or  the  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  that 
established  for  the  manufecturer  of  the 
merchandise  in  the  final  results  of  this 
review,  earher  reviews,  or  the  LTFV 
investigation,  whichever  is  the  most 
recent;  (4)  if  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review  conducted  by  the 
Department,  the  cash  deposit  rate  will 
be  the  "new  shipper"  rate  estabUshed  in 
the  first  review  conducted  by  the 
Department  in  which  a  "new  shipper" 
rate  was  established,  as  discussed 
below. 

On  May  25, 1993,  the  OT  in  Floral 
Tmde  Council  v.  United  States,  Slip  Op. 
93-79,  and  Federal-Mogul  Corporation 
and  the  Torrington  Company  v.  United 
States.  Slip  Op.  93-«3.  decided  that 
once  an  "aH  others"  rate  is  established 
for  a  company  it  can  only  be  changed 


through  an  administrative  review.  The 
Department  has  determined  that  in 
order  to  implement  these  decisions,  it  is 
appropriate  to  reinstate  the  "all  others" 
rate  from  the  LTFV  investigation  (or  that 
rate  as  amended  for  correction  or 
clerical  errors  as  a  result  of  Utigation)  in 
proceedings  governed  by  antidumping 
duty  orders.  In  proceedings  governed  by 
antidumping  findings,  unless  we  are 
able  to  ascertain  the  "all  others"  rate 
bom  the  Treasury  LTFV  investigation, 
the  Department  has  determined  that  it  is 
appropriate  to  adopt  the  "new  shipper" 
rate  established  in  the  first  final  results 
of  administrative  review  published  by 
the  Department  (or  that  rate  as  amended 
for  correction  or  clerical  errors  as  a 
resuh  of  Utigation)  as  the  "all  others" 
rate  for  the  purposes  of  establishing 
cash  deposits  in  all  current  and  future 
administrative  reviews. 

Because  this  proceeding  is  governed 
by  an  antidumping  finding,  and  we  are 
unable  to  ascertain  the  "all  others"  rate 
bom  the  Treasury  LTFV  investigation, 
the  "all  others"  rate  for  the  purposes  of 
this  review  would  normally  be  the  "new 
shipj)er"  rate  established  in  the  first 
notice  of  final  results  of  administrative 
review  published  by  the  Department  (46 
FR  44488,  September  4, 1981).  However, 
a  "new  shipper"  rate  was  not 
established  in  that  notice.  Therefore,  the 
"all  others"  rate  of  15.92  percent  comes 
bom  Roller  Chain.  Other  Than  Bicycle, 
from  Japan.  Final  Results  of 
Administrative  Review  of  Antidumping 
Finding.  48  FR  51801  (November  14, 
1983),  the  first  review  conducted  by  the 
Department  in  which  a  "new  shipper" 
rate  was  established. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until    . 
publication  of  the  final  results  of  the 
next  admiiystrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibiUty  imder  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  hquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presimiption  that  reimbursement  of 
antidumping  duties  ocoured  and  the 
subsequent  assessment  of  double 
antidimiping  duties.  « 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disi>osition  of  proprietary  information 
disclosed  under  .^'O  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 


Failure  to  comply  with  the  regulations 
and  terms  of  the  APO  is  a  sanctionable 
violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  September  24, 1993. 

Richard  W.  Moreland. 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-24702  Filed  10-6-93;  8:45  am) 
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[A-58S-028] 

Roller  Chain,  Other  Than  Bicycle,  From 
Japan  Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  amended  final  results 
of  antidumping  duty  administrative 
review. 

SUMMARY:  We  are  amending  our  final 
results  of  administrative  review  of  the 
antidimiping  finding  on  roller  chain, 
other  than  bicycle,  from  Japan  with 
respect  to  one  firm,  RK  Excel,  to  correct 
ministerial  errors. 

EFFECTIVE  DATE:  October  7, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Prosser  or  Wendy  Frankel,  Office  of 
Antidiunping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  482-1130. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  November  27, 1992,  the 
Department  of  Commerce  (the 
Department)  pubUshed  in  the  Federal 
Register  (57  FR  56319)  the  final  results 
of  its  April  1, 1990  through  March  31, 
1991,  administrative  review  of  the 
antidumping  finding  on  roller  chain, 
other  than  bicycle,  from  Japan  (38  FR 
9226;  April  12, 1973). 

RK  Excel,  a  respondent  in  this 
proceeding,  submitted  timely  comments 
concerning  certain  alleged  clerical  and 
ministerial  errors  in  the  Department's 
calculation  of  RK  Excel's  final  dumping 
margin.  Specifically,  RK  Excel  alleges 
that  the  Department  inadvertently  used 
a  supplemental  model-match 
concordance  as  a  replacemF>nt  for,  rather 
than  in  conjunction  with,  the 
concordance  submitted  with  RK  Excel's 

Suestionnaire  response.  RK  Excel  argues 
lat  as  a  result  of  this  alleged  error,  a 
margin  based  on  the  best  information 
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available  (BIA)  was  applied  to  the  U.S. 
sales  lacking  contemporaneous  borne 
market  sales. 

In  addition.  RK  Excel  observes  that  a 
BIA  rate  was  applied  to  U.S  sales  of 
model  CR505O  because  no 
contemporaneous  matches  (rf  the  mo6t 
similar  home  market  model  could  be 
found.  RK  Excel  claims  that  the  failure 
to  find  a  match  was  due  exclusively  to 
a  typographical  error  whereby  the  most 
similar  home  market  model  was  listed 
as  G6525SM0Z4  rather  than 
GB525SMOZ4  (i.e..  a  zero  was 
inadvertently  used,  rather  than  the  letter 
•O"). 

Amended  Final  ResulU  of  Review 

Based  on  our  analysis  of  the 
comments  received  from  RK  Excel,  we 
have  corrected  the  ministerial  errors 
noted  above  and  we  have  amended  our 
flnal  results  for  the  April  1. 1990 
throu^  March  31,  1991  period  with 
respect  to  RK  Excel.  The  amended 
weighted-ifverage  margin  for  RK  Excel  is 
0.41  percent. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries,  bidividuai  differences  between 
U.S.  price  and  foreign  market  vahie  may 
vary  from  the  percentage  stated  above. 
The  EJepartment  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service.  Because  the  Department  has 
issued  final  results  of  review  for  a 
subsequent  period,  this  amendment 
does  not  affect  cash  deposit  rates  for 
exports  of  the  subject  merchandise  from 
Japan. 

This  notice  is  in  accordance  vrith 
sections  751lf)  of  the  Tariff  Act  of  1930. 
as  amended  (19  U.S.C.  1675(f)),  and  19 
CFR  353.28. 

Dated:  September  7, 199X 
Joseph  A.  Spctrmi, 
Acting  Assistant  Secretary  for  Import 
Adminiatratwn, 

IFR  Doc.  93-24703  Filed  10-6-93:  8:45  am) 
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Roller  Chain,  OttierThan  Bicycle,  From 
Japan  Court  of  httematlonal  Trade 
Oedston 

AOCNCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Conunerce. 
summary:  On  May  19. 1993,  the  United 
States  Court  of  International  Trade  (OT) 
affirmed  the  Department  of  Commerce's 
redetermination  on  remand  of  the  fir»al 
results  of  the  fifth  and  sixth 
administrative  reviews  of  the 
antidumping  duty  order  on  roller  chain. 


other  than  bicycle,  from  Japan  (55  FR 
42602,  October  22. 1990,  and  55  FR 
42608.  October  22. 1990).  Sugiyawa 
Chain  Co.,  Ltd.:  l&OC  of  Japan  Co.,  Ltd., 
and  HKK  Chain  Corporation  of  America 
v.  United  States,  (Slip  Op  93-77.  May 
19. 1993)  [Suffyama).  The  results 
covered  the  periods  April  1. 1987, 
through  March  31, 1988,  and  April  1. 
1988,  throu^  March  31. 1989. 
EFFECTJVI  DATE:  October  7. 1993. 
FOR  FURTHER  ^FORMATION  CONTACT: 
Michelle  Frederick  or  Louis  Apple. 
Office  of  Antidumping  Investigations, 
International  Trade  Administration. 
U.S.  Department  of  Commerce. 
Washington.  D.C,  20230;  telephone 
(202)  482-0186  or  482-1769, 
respectively. 

SUPf>LEMENTARV  MFORMATIOM: 

Background 

On  June  30. 1992,  the  OT  in 
Sapyama  Chain  Co.,  Ltd.;  lirOC  of 
Japan  Co.,  Ltd.,  and  HKK  Chain 
Corporation  of  America  v.  United 
States,  SHp  Op.  90-67  (June  30.  1992), 
remanded  the  final  results  of  the  fifth 
and  sixth  administrative  reviews  of  the 
antidumping  duty  order  on  roller  chain, 
other  than  bicycle,  from  Japan  (55  FR 
42602,  October  22, 1990,  and  55  FR 
42608.  October  22, 1990)  to  the 
Department  for  reconsideration.  On 
August  25, 1992,  the  Court  amended  its 
remand  ordering  the  Department  to:  1) 
revise  the  final  results  to  show  channel- 
specific  dumping  margins  for  those 
distributors  that  were  investigated;  and 
2)  reexamine  the  selection  of  home 
market  models  for  comparisons  with 
purchase  price  sales  and  exporter's  sales 
price  transactions.  On  October  16, 1992, 
the  Department  submitted  its 
redetermination  on  remand  to  the  CTT. 

In  its  decision  in  Timken  Co.  v. 
United  States,  893  F.2d  337  (Fed.  Qr. 
1990)  {Timken).  the  United  States  Court 
of  Appeals  for  the  Federal  Grcuit  held 
that,  pursuant  to  19  U.S.C.  1516a(e),  the 
Department  must  publish  a  notice  of  a 
court  decision  which  is  not  "in 
harmony"  with  a  Department 
determination,  and  must  suspend 
liquidation  of  entries  pending  a 
"conclusive"  court  decision.  The  CTTs 
decision  in  Sugiyama  on  May  19, 1993. 
which  affirmed  the  Department's 
redetermination,  constitutes  a  decision 
not  in  harmony  with  the  Department's 
affirmative  final  results.  Publication  of 
this  notice  fulfills  the  Timken 
requirement. 

Accordingly.  Commerce  will  continue 
the  suspension  of  Hquidation  of  the 
subject  merchandise.  Further,  absent  an 
appeal,  or.  if  appealed,  tipon  a 
"conclusive"  court  decision  affirming 


the  CTT's  opinion,  the  Department  will 
amend  the  final  affirmative  results  of 
roller  chain,  other  than  bicycle,  from 
Japan  to  reflect  the  amended  margins  of 
the  Department's  redetermination  on 
remand,  which  were  affirmed  by  the 

err. 

Dated:  September  29, 1993. 

Jaseph  A.  Spetrial, 

Acting  Assistant  Secretary  for  Import 
Administiatioa. 

(FR  Doc  93-24704  Filed  10-«-93;  8:45  am) 
BiujNGCOM  ssie-aa-* 


Quarterty  Update  to  Annual  Listing  of 
Foreign  Government  Subsidies  on 
Articles  of  Quota  Cheese 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Publication  of  quarterly  update 
to  aimual  listing  of  foreign  government 
subsidies  on  articles  of  quota  cheese. 

SUMMARY:  The  Department  of 
Commerce,  in  consultation  with  the 
Secretary  of  Agriculture,  has  prepared  a 
quarterty  update  to  its  annual  list  of 
foreign  government  subsidies  on  articles 
of  quota  cheese.  We  are  publishing  the 
current  listing  of  those  subsidies  that  we 
have  determined  exist. 
EFFECTIVE  DATE:  October  1. 1993. 
FOR  FURTHER  INFORMATIOH  CONTACT: 
Patricia  W.  Stroup  or  Maria  MacKay. 
OfBce  of  Countervailing  Compliance. 
International  Trade  Administration. 
U.S.  Department  of  Commerce, 
Washington.  E)C  20230.  telephone:  C202) 
482-0983. 

SUPPt.EMENTARY  INFORMATION:  Section 
702(a)  of  the  Trade  Agreements  Act  of 
1979  ("the  TAA")  requires  the 
Department  of  Commerce  (''the 
Department")  to  determine,  in 
consultation  with  the  Secretary  of 
Agriculture,  whether  any  foreign 
government  is  providing  a  subsidy  with 
respect  to  any  article  of  quota  cheese,  as 
defined  in  section  701(c)(1)  of  the  TAA, 
and  to  publish  an  aimual  list  and 
quarterly  updates  of  the  type  and 
amount  of  those  subsidies. 

The  Department  has  developed,  in 
consultation  with  the  Secretary  of 
Agriculture,  information  on  siibsidies 
(as  defined  in  section  702(h)(2)  of  the 
TAA)  being  provided  either  directly  or 
indirectly  by  foreign  governments  oa 
articles  of  quota  cheese.  The  appendix 
to  this  notice  lists  the  country,  the 
subsidy  program  or  programs,  and  the 
gross  and  net  amounts  of  each  subsidy 
for  which  information  is  currently 
available. 
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The  Department  will  incorporate 
I  tdditional  programs  which  are  found  to 
constitute  subsidies,  and  additional 
information  on  the  subsidy  programs 
listed,  as  the  information  is  developed. 

The  Department  encourages  any 
person  having  information  on  foreign 
government  subsidy  programs  which 


benefit  articles  of  quota  cheese  to 
submit  such  information  in  writing  to 
the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 


This  determination  and  notice  are  in 
accordance  with  section  702(a)  of  the 
TAA. 

Dated:  September  28, 1993. 
JoMph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 


Appendix.— QtxjTA  Cheese  Subsidy  Programs 


Country 


Belgium  

Canada , 

Denmai1( 

Finland 

France 

Germany ...... 

virOoCO  •■■••■•« 

ireiand  

Italy 

Luxembourg 
Netherlarxls  . 
,  Norway 

Portugal 

Spjiin -, 

Switzerland  ~ 
U.K 


Program(s) 


European  Community  (EC)  Restitution  Payments 
Export  Assistance  on  Certain  Types  of  Cheese  ... 

EC  Restitution  Payments  

txpon  ouDsioy »•••»•••.«..«.»••••••••.•„.....» 

EC  Restitution  Payments 

EC  Restitution  Payments  

EC  Restitution  Payments  ......... .................... 

EC  Restitution  Payments  

EC  Restitution  Payments  

EC  Restitution  Payments  ... ................. 

EC  Restitution  Payments  »_ 

Indirect  (Milk)  Sutxsidy 

Consumer  Sut>sidy & 


EC  Restitution  Payntents 
EC  Restitution  Payments. 

Deficiency  Payments 

EC  Restitution  Payments 


Gross  1  sub- 
sidy 

39.4</to 

27.MAb 

55.9«/to 

88.4(/t> 

55.9«/to 

59.3«/to 

O.OiJ*)  

53.7«/t> 

B6.4iAb 

39.Wb 

42.U/») 

17.1«/to „. 

37.8tnb 

54.9«/to 

41.4«/»> 

45.6iflb 

134.7««) 

40.6«/t) 


Net2  subsidy 


39.4<;t>. 

27.1  «/lb. 

55.9</b. 

BiAtflb 

55.9(/lb. 

S9.3«/lb. 

0.0(/b. 

53.7«/to. 

B6.4i/t>. 

39.4«/to. 

42.1(/l). 

17.1«/to. 

37.8«/t). 


41.41/R). 
45.8«/R). 
134.7«/to. 
40.6(/t>. 


'  Defined  in  19  U.S.C.  1677(5). 
2  Defined  in  19  U.S.C.  1677(6). 


pR  Doc  93-24705  Filed  10-&-93:  8:45  am] 
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[C-301-601] 

Miniature  Carnations  From  Colombia; 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review  and  Intent 
Not  To  Terminate  Suspended 
Investigation 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
countervailing  duty  administrative 
review  and  intent  not  to  terminate 
suspended  investigation. 

summary:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the  agieement 
suspending  the  countervaihng  duty 
investigation  on  miniature  carnations 
fix>m  Colombia.  The  review  covers  the 
period  Jaimary  1, 1988  through 
December  31, 1990  and  seven  programs. 
On  January  31, 1991,  the  Government  of 
Colombia  (GOC)  requested  termination 
of  the  suspended  investigation  based  on 
abolishment  of  the  programs  for  a 
period  of  at  least  three  consecutive 
years,  in  accordance  with  19  CFR 


355.(a)(l)  and  355.25(b)(1).  Therefore, 
we  examined  the  programs  to  determine 
if  each  program  had  been  abolished  for 
a  period  of  at  least  three  years.  We 
preliminarily  determine  that  the  GOC 
and  the  signatories/exporters  of 
miniature  carnations  have  complied 
with  the  terms  of  the  suspension 
agreement.  However,  we  preliminarily 
determine  that  the  GOC  has  not 
eliminated  each  program  for  a  period  of 
at  least  three  consecutive  years. 
Therefore,  we  preliminarily  determine 
that  the  GOC  has  not  met  all  the 
requirements  for  termination  of  the 
suspended  coimtervailing  duty 
investigation  on  miniature  carnations  as 
outlined  in  the  Commerce  Regulations. 

For  the  piupose  of  revoking  a 
coimtervailing  duty  order  or  terminating 
a  countervail^  duty  suspension 
agreement  based  on  three  consecutive 
years  of  elimination  of  all  subsidies 
pursuant  to  19  CFR  355.25(a)(1),  it  is  the 
Department  of  Commerce  current  policy 
that  administrative  reviews  must  be 
requested  and  conducted  for  each  of 
three  consecutive  years.  See 
Memorandum  from  Joseph  A.  Spetrini, 
Deputy  Assistant  Secretary  for 
Compliance,  to  Alan  M.  Dunn,  Assistant 
Secretary  for  Import  Administration,  of 
December  14, 1992,  which  fully 


describes  this  issue.  Although  this  case 
predates  the  above  policy,  consecutive 
administrative  reviews  were  requested 
and  conducted  for  miniattue  carnations, 
covering  the  calendar  years  1988, 1989, 
and  1990.  We  invite  interested  parties  to 
comment  on  these  results. 

EFFECTIVE  DATE:  October  7.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Boiling  or  Melissa  Skinner, 
Onice  of  Agreements  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone:  (202) 
482-3793. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  17, 1991,  the  Department 
published  a  notice  of  "Opportunity  to 
Request  an  Administrative  Review"  (56 
FR  1793).  On  January  31, 1991,  the  GOC 
requested  a.termination  administrative 
review  of  the  agreement  susp>ending  the 
countervailing  duty  investigation 
covering  miniatiu^  carnations  (52  FR 
1353;  January  13, 1987)  under  19  CFR 
355.25(a)(1)  and  355.25(b)(1).  On  March 
5, 1991,  the  Department  initiated  this 
review,  covering  the  period  January  1, 
1988  through  December  31, 1990  (56  FR 
9196).  The  Department  is  now 
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coDducting  this  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act),  and 
19  CFR  355.22  and  355.25. 

Scope  of  Review 

Imports  covered  by  this  review  are 

shipments  of  miniature  carnations  from 
Colombia.  During  the  review  period  the 
merchandise  covered  by  this  suspension 
agreement  was  classifiable  under 
Harmonized  Tariff  Schedule  (HTS)  item 
number  0603. ia30.  The  HTS  item 
number  is  provided  for  convenience  and 
Customs  purposes.  The  written 
desaij»tion  remains  dispositive. 

The  review  covers  the  period  January. 
1.  1988  through  December  31.  1990,  and 
seven  programs:  (1)  Tax  Reimbursement 
Certificate  Program;  (2)  The  Fund  for  the 
Promotion  of  Export  Loeits  (working- 
and  fixed-capiul);  (3)  Plan  Vallejo;  (4) 
Free  Industrial  Zones;  (5)  Export  Credit 
Insurance;  (6)  Countertrade;  and  (7) 
Research  and  Development  We  visited 
three  producers^exporters  of  the  subject 
merchandise,  Floramerica,  Inc. 
(Floramerica),  Klinispray.  Inc. 
(Minispray),  and  Agr(^>ecuria 
Cuemaraca  (Cuemavaca)  (collectively, 
the  three  companies)  to  verify  the 
accuracy  of  the  government  responses. 

Analysis  of  Programs 

(1)  Tax  Reimbursement  Certificate 
Program 

The  Certificado  de  Reembolso 
Tiibutario  (CERT)  or  Tax 
Reimbursement  Certificate  program 
permits  exporters  to  receive  a  full  or 
(>artial  rebate  on  indirect  taxes  based  on 
the  value  of  their  exports  of  specific 
products  to  specific  destinations.  Decree 
107,  issued  by  the  Colombian 
Government  in  January  1987,  set  the 
level  of  CERT  payments  at  zero  percent 
for  exports  of  the  subject  merchandise  to 
the  United  States  and  Paerto  Rico. 
Shipments  to  the  rest  of  the  world  were 
riigible  for  CERT  payments  of  nine 
percent.  In  July  1988,  the  Ministry  of 
Economic  Development  issued  Dearea 
1374,  which  maintained  a  zero  percent 
rate  for  shipments  of  the  subject 
merrfaamfaw  to  the  United  States  and 
Pueito  Rico  and  reduced  the  rate  for  the 
rest  of  the  world  to  five  percent 

CERT  payments  are  received  in  the 
foUowing  manner,  the  exporter  appties 
for  CERTs  after  exportation  of  the 
merchandise  by  preparing  a  ionn  for  the 
commercial  bank  to  present  to  the 
Banco  de  la  Republica  (Central  Bank). 
The  form  indicates  the  destination  and 
the  data  of  shipment  of  the 
merchandiae.  The  canmercia)  bank  acts 
as  an  intermediary  between  the  exporter 
and  the  Central  Bank.  Other  shipment 


informatioii,  such  as  the  port  of 
exportation,  is  inchided  in  thia 
document  After  receipt  of  this  form 
from  the  commercial  bank,  the  Central 
Bank  verifies  the  accuracy  of  the 
information.  After  the  Central  Bank 
verifies  the  information  and  approves 
the  application,  it  disburses  the 
payment. 

(Jnder  the  terms  of  the  suspension 
agreement,  producers  and  exporters  will 
not  apply  for,  or  receive,  tax  certificates 
or  other  rebates,  remissions,  or 
exemptions  under  the  CERT  program  for 
exports  of  the  subject  merchandise  to 
the  United  States.  At  verification,  we 
examined  the  GOCs  accoimting  records 
and  found  that  this  program  was  not 
used  by  the  exporters  of  the  subject 
merchandise  for  exports  to  the  United 
States  during  the  period  of  review 
(POR).  In  addition,  we  examined  the 
three  companies'  accounting  records 
which  indicated  that  the  compenies  did 
not  use  the  program  during  the  POR. 
Therefore,  we  prebminarily  determine 
that  this  program  did  not  confer  any 
countervailable  benefits  upon  exports  of 
the  subject  merchandise  to  the  United 
States  during  the  POR.  Moreover,  since 
1987,  when  the  GOC  restructured  the 
CERT  program,  exports  of  the  subject 
merchandise  to  the  United  States  are  no 
longer  eligible  to  receive  countervailable 
benefits  (i.e.,  zero  rate  certificates). 

Therefore,  we  also  preliminarily 
determine  that  the  GOC  has  ehminated 
the  subsidy  on  the  merchandise  by 
abolishing  this  program  for  the 
merchandise  for  s  p)eriod  of  at  least 
three  consecutive  years. 

(2)  The  Fund  for  the  Proaiotion  of 
Export  Loans 

The  F\md  for  the  Promotion  of  Export 
Loans  (PRC^XPO)  provides  working 
capital  (short-term)  and  fixed  capital 
(long-term)  financing  to  the  export 
sector  of  the  Colombian  economy.  Most 
loans  thitf  PROEXPO  makes  are  short- 
term  (less  than  a  year).  PROEXPO  loens 
are  administered  through  commercial 
banks  or  finance  corporations.  Exporters 
must  apply  to  a  commercial  bank  or 
finance  corporation  for  a  PROEXPO 
loan.  The  bank  or  corporation  assesses 
the  creditworthiness  of  the  borrower 
and  the  pinpose  of  the  loan  uid  acts  as 
a  financial  intermediary  by  providing  a 
portion  of  die  PROEXPO  loan. 

After  the  loan  is  approved  by  the 
financia)  institntioa,  a  copy  of  the  loan 
doctnnent  is  forwarded  to  PROEXPO. 
The  exporter  is  given  one  year  to  repay 
the  loan  to  the  fund  throu^  the 
commercial  bank.  The  commercial  bank 
guarantees  repayment  of  the  loen  to 
PROEXPO.  If  the  exporter  is  unable  to 
repay  the  loan,  the  cooiraercial  bank 


pays  PR(%XPO  and  then  recovers 
payment  or  security  from  the  exporter. 

PROEXPO  also  distributes  long-term 
loans  which  are  administered  through 
commercial  banks  and  finance 
corporations.  Long-term  loans  are  based 
on  the  cost  of  the  fixed  asset  that  will 
be  purchased  with  the  loan  amount 

When  the  suspension  agreement  was 
signed,  the  Department  established 
short-term  and  long-term  benchmark 
interest  rates.  The  ^ort-term  benchmark 
interest  rate  was  22.5  percent,  and  the 
long-term  benchmark  interest  rate  was 
21.0  percent.  In  1987,  the  GOC  passed 
PROEXPO  Resolution  11/87  governing 
working  capital  (short-term)  financing. 
This  resolution  established  that  interest 
rates  on  working  capital  loans  would  be 
at  the  higher  of  the  Department's  short- 
term  benchmark  interest  rate  of  22.5 
percent  or  the  Depositos  a  Termino  Fijo 
(IHT)  interest  rate  (a  time  deposit  rate 
that  varies  according  to  market  forces), 
payable  at  the  end  of  each  quarter. 
Subsequently,  in  1988,  the  GOC  passed 
PROEXPO  Resolution  9/88  which 
established  that  interest  rates  on 
working  capital  loans  would  be  at  the 
higher  of  25  p>ercent  or  the  DTP  interest 
rate,  payable  at  the  end  of  each  quarter. 
In  1967.  the  GOC  passed  PROEXPO 
Resolution  4/87  governing  fixed  capital 
(long-term)  financing.  This  resolution 
established  that  interest  rates  on  fixed 
capital  loans  would  be  at  the 
Department's  long-term  benchmark 
interest  rate  of  21.0  percent.  Also,  in 
1987,  the  GOC  passed  PROEXPO 
Resolution  13/87  which  established  that 
interest  rates  on  fixed  capital  (long- 
term)  loans  would  be  at  the  higher  ol  25 
percent  or  the  DTP  rate,  payable  at  the 
end  of  each  quarter. 

Under  the  terms  of  the  suspension 
agreement,  producers  and  exporters  will 
not  apply  for,  or  receive,  for  exports  of 
the  subject  merchandise  to  the  United 
States,  any  sIkhI-  or  long-term  export 
financing  provided  by  PROEXPO  other 
than  that  offered  on  non-preforential 
terms  and  at  or  above  the  established 
Department  benchmark  interest  rate.  At 
verification,  we  examined  the 
appropriate  GOC  accounting  records 
and  found  that  PROEXPO  charged 
interest  rates  on  its  short-term  and  teng- 
term  loans  above  the  established 
Department  benchmark  interest  rate  for 
the  subject  merchandise  during  the 
PCHL  in  addition,  we  found  that  the 
loans  were  issued  cm  non-preferentia) 
terms.  Finally,  we  examined  the  three 
companies'  accounting  records  which 
confirmed  that  the  companies  received 
PROEXPO  loans  for  the  subject 
merchandise  on  Bon-preferential  terms 
and  at  interest  rates  at  or  above  the 
established  Department  benchmark  rate 
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for  exports  of  the  subject  merchandise  to 
the  United  States  during  the  POR. 
Therefore.  we  preliminarily  determine 
that  this  program  did  not  confer  any 
countervailable  benefits  upon  exports  of 
the  subject  merchandise  to  the  United 
States  during  the  POR.  Although  no 
loans  at  preferential  rates  were  received 
by  exporters  of  the  subject  merchandise, 
the  program  itself  has  not  been 
abolished.  Rather,  the  above  scenario 
characterizes  non-use  of  the  program. 
Therefore,  we  preliminarily  determine 
that  the  OCX!  has  not  eliminated  the 
subsidy  on  the  merchandise  by 
abolishing  this  program  for  the 
merchandise  for  a  period  of  at  least 
three  consecutive  years. 

(3)  Plan  Vallejo 

Plan  Vallejo  was  established  in  1967 
imder  government  Decree  444.  Its 
purpose  is  to  exempt  exporters  from 
certain  indirect  taxes  and  customs 
duties  assessed  on  imported  capital 
equipment  used  to  produce  finished 
products  for  export.  The  Instituto 
Colombiano  de  Comercio  Exterior 
(INCOMEX)  administers  the  Plan 
Vallejo  program. 

Under  Decree  444,  Plan  Vallejo  has 
two  types  of  exemptions  and 
commitments.  Article  173(c)  exempts 
exporters  from  customs  duties  and 
surcharges  on  imports,  and  defers 
payment  of  the  value-added  tax  until 
export  of  the  finished  product.  In  order 
to  receive  these  benefits,  the  exporter 
must  commit  to  export  a  minimum  of  70 
p>ercent  of  the  merchandise  produced 
with  imported  capital  goods.  Article  174 
exempts  exporters  from  customs  duties 
and  surcharges  on  imports,  and  defers 
payment  of  the  value-added  tax  until 
export  of  the  finished  product.  In  order 
to  receive  these  benefits,  the  exporter 
commits  to  export  a  minimum  of  1.5 
times  the  value  of  the  imported  capital 
good. 

INCOMEX  has  a  special  committee 
which  evaluates  all  Plan  Vallejo 
applications.  After  an  application  is 
approved,  in  order  to  assure  that  the 
commitment  is  met,  the  exporter 
provides  a  monetary  guarantee  to 
INCOMEX  equal  to  20  percent  of  the 
FOB  value  of  the  imported  capital  good. 
The  guarantee  can  be  cash  or  bond.  The 
penalty  for  not  fulfilling  the  export 
commitment  is  a  charge  double  the 
amoimt  of  the  original  exemptions. 

Under  the  terms  of  the  suspension 
agreement,  producers  and  exporters  will 
not  apply  for  or  receive  any  benefits 
from  duty  and  tax  exemptions  for 
capital  equipment  under  Plan  Vallejo 
for  exports  of  the  subject  merchandise  to 
the  United  States.  At  verification,  we 
examined  the  GOC's  accoimting  records 


and  confirmed  that  this  program  was 
not  used  by  the  exporters  c^  the  sut^ect 
merchandise  for  exports  to  the  United 
States  during  the  POR.  Also,  GOG 
officials  stated  that,  during  the  POR,  no 
flower  producers  applied  for  Plan 
Vallejo  benefits.  In  addition,  we 
examined  the  three  companies' 
accoimting  records  and  found  no 
indication  of  the  program  being  used 
during  the  review  periods.  Therefore, 
we  preliminarily  determine  that  this 
program  did  not  confer  any 
countervailable  benefits  up<m  exports  of 
the  subject  merchandise  to  the  United 
States  during  the  POR.  However,  we 
also  preliminarily  determine  that  the 
GOC  has  not  eliminated  the  subsidy  on 
the  merchandise  by  abolishing  this 
program  for  the  merchandise  for  a 
period  of  at  least  three  consecutive 
years,  because  the  program  has  not  been 
abolished. 

(4)  Free  Industrial  Zones 

In  December  1985,  Law  109 
established  Free  Industrial  Zones  (FIZs) 
for  industrial  and  service  sector 
purposes.  Certain  regions  in  Colombia 
are  designated  as  FIZs.  There  are 
currently  six  FIZs  in  Colombia  (Manuel 
Carvajal  Sinisterra,  Cartagena,  Santa 
Marta,  Barranquilla,  Cucuta,  and 
Buenaventura).  No  FIZs  have  been 
designated  for  agricultural  activities  and 
the  GOC  does  not  anticipate  creation  of 
agricultural  zones.  At  verification,  we 
examined  documentation  at  the  GOC 
that  indicated  that  flower  producers 
were  not  located  in  any  FIZs,  Therefore, 
we  preliminarily  determine  that  this 
program  did  not  confer  any 
countervailable  benefits  upon  exports  of 
the  subject  merchandise  to  the  United 
States  during  the  POR.  We  also 
preliminarily  determine  that  the  GOC 
has  eliminated  the  subsidy  on  this 
merchandise  by  abolishing  this  program 
for  the  merchandise  for  a  period  of  at 
least  three  consecutive  years. 

(5)  Export  Credit  Insurance 

Decree  444,  issued  in  1967. 
established  the  Export  Credit  Insurance 
program.  However,  regulations 
implementing  the  program  were  not 
issued  until  1969.  Under  the  Export 
Credit  Insurance  program  a  company 
may  receive  insurance  to  cover  certain 
commercial  expenses  (transportation, 
custom  duties,  insurance  expenses,  etc) 
that  it  would  have  difficulty  covering  as 
a  result  of  the  insolvency  of  its  foreign 
chent  Resolution  12.  issued  in  1987, 
identifies  parties  which  are  eligible  to 
participate  in  this  program.  Article  1  of 
Resolution  12  specifies  several 
commodities  that  are  ineligible  for  the 
program:  coffee  in  certain  forms,  crude 


leathers,  oil  and  by-products,  precious 
and  semi-precious  stones,  gold, 
perishable  goods,  and  others.  Tlie 
subject  merchandise  is  classified  undo' 
the  "perishable  goods"  category  which 
renders  all  exfK)rts  of  the  subject 
merchandise  ineligible  for  the  program. 

Under  the  terms  of  the  suspension 
agreement,  producers  and  exporters 
shall  notify  the  Department  in  writing 
prior  to  applying  for  any  benefit  from 
the  Export  Credit  Insurance  program  fm 
exports  of  the  subject  merchandise  to 
the  United  States.  At  verification,  we 
examined  a  list  of  all  insiu-ance  policies 
issued  in  1990  by  the  GOC  We  foxmd 
no  evidence  that  exporters  of  the  subject 
merchandise  participated  in  the  Export 
Credit  Insurance  Program  during  the 
POR.  Therefore,  we  preliminarily 
determine  that  this  program  did  not 
confer  any  countervailable  benefits 
upon  exports  of  the  subject  merchandise 
to  the  United  States  during  the  POR.  We 
also  preliminarily  determine  that  the 
GOC  has  eliminated  the  subsidy  on  this 
merchandise. by  abolishing  this  program 
for  the  merchandise  for  a  period  of  at 
least  three  consecutive  years. 

(6)  Countertrade 

Law  48  of  1983  established  a  special 
system  for  three  types  of  exchange 
arrangements:  (1)  Countertrade;  (2) 
compensation  offsets;  and  (3)  three-way 
trade.  During  verification,  GOC  officials 
stated  that  in  1986,  Decree  1459 
terminated  the  exchange  system  and 
there  has  been  no  follow-up  legislation 
which  would  re-establish  the  exchange 
system.  We  reviewed  documentation 
that  stated  that  this  program  had  been 
terminated  on  that  date.  Therefore,  we 
preliminarily  determine  that  this 
program  did  not  confer  any 
countervailable  benefits  upon  exports  of 
the  subject  merchandise  to  the  United 
States  during  the  POR.  We  also 
preliminarily  determine  that  the  GOC 
has  eliminated  the  subsidy  on  the 
merchandise  by  abolishing  this  program 
for  the  merchandise  for  a  period  of  at 
least  three  consecutive  years. 

Other  Program 

Although  not  specifically  Usted  in  the 
suspension  agreement,  we  examined  the 
following  program  detailed  in  the 
questionnaire  responses: 

(7)  Research  and  Development 

The  flower  exporters,  on  a  voluntary 
basis,  allowed  the  Central  Bank  to 
withhold  a  certain  percentage  of  the 
CERT  rebates  earned  on  exports  of  the 
subject  merchandise  to  the  United 
States  and  other  countries  fit>m  January 
1983  (the  effective  date  of  the  original 
suspension  agreement)  through 
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November  1985,  when  the  rebate  rate  for 
miniature  carnations  subject  to  the 
suspension  agreement  was  reduced  to 
zero.  In  1985,  the  GOC  issued 
Resolution  10,  which  established  a  fund 
from  the  CERT  payments  that  were 
withheld  for  the  cultivation  of  and 
general  and  technological  research  on 
all  flowers.  No  additional  payments 
were  made  to  the  fund  except  interest 
earned.  The  resolution  requires  that  any 
funds  expended  under  this  resolution  be 
disbursed  in  a  manner  consistent  with 
the  suspension  agreement. 

At  verification,  we  examined  GOC 
accounting  records  that  indicated  none 
of  the  funds  were  distributed  to  any 
flower  producers  during  the  POR  and  all 
the  research  findings  will  be  made 
public.  Therefore,  we  preliminarily 
determine  that  this  program  did  not 
confer  any  countervailable  benefits 
upon  exports  of  the  subject  merchandise 
to  the  United  States  during  the  POR.  We 
also  preliminarily  determine  that  the 
GOC  has  eliminated  the  subsidy  on  the 
merchandise  by  abolishing  this  program 
for  the  merchandise  for  a  period  of  at 
least  three  consecutive  years. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the  GOC 
and  signatory  companies  have  complied 
with  all  the  terms  of  the  suspension 
agreement  during  the  period  January  1, 
1988  through  December  31, 1990. 
However,  we  preliminarily  determine 
that  the  GOC  has  not  eliminated  all 
subsidies  on  the  merchandise  by 
abolishing  for  the  merchandise,  for  a 
period  of  at  least  three  consecutive 
years,  all  programs  that  the  Secretary 
has  found  countervailable,  as  required 
by  19  CFR  355.25(a)(1).  Therefore,  we 
preliminarily  determine  not  to  terminate 
the  suspended  countervailing  duty 
investigation  on  miniature  carnations. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  Rebuttal  briefs 
and  rebuttals  to  written  comments, 
limited  to  issues  in  those  comments, 
must  be  filed  not  later  than  37  days  after 
the  date  of  publication.  The  Department 
will  publish  the  final  results  of  its 
analysis  of  issues  raised  in  any  such 
written  comments  or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.22. 


Dated:  September  29. 1993. 
Joseph  A.  Spetrini. 
Acting  Assistant  Secretary  for  Import 
Administration. 
IFR  Doc.  93-24706  Filed  lO-fr-93;  8:45  am] 
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[C-301-003] 

Roses  and  Other  Cut  Flowers  From 
Colombia;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review  and  Intent  Not  To  Terminate 
Suspended  Investigation 

AGENCY:  International  Trade 
Administratiun/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
Countervailing  Duty  Administrative 
Review  and  Intent  Not  to  Terminate 
Suspended  Investigation. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the  agreement 
suspending  the  countervailing  duty 
investigation  on  roses  and  other  cut 
flowers  from  Colombia.  This  review 
covers  the  period  January  1, 1988 
through  December  31. 1990  and  eight 
programs.  On  January  31, 1991,  the 
Government  of  Colombia  (GOC) 
requested  termination  of  the  suspended 
investigation  based  on  abolishment  of 
the  programs  for  a  period  of  at  least 
three  consecutive  years,  in  accordance 
with  19  CFR  355.25(a)(1)  and 
355.25(b)(1).  Therefore,  we  examined 
the  programs  to  determine  if  each 
program  had  been  abolished  for  a  period 
of  at  least  three  years.  We  preliminarily 
determine  that  the  Government  of 
Colombia  and  the  signatories/exporters 
of  roses  and  other  cut  flowers  have 
complied  with  the  terms  of  the 
suspension  agreement.  However,  we 
also  preliminarily  determine  that  the 
GOC  has  not  eliminated  each  program 
for  a  period  of  at  least  three  consecutive 
years. 

Therefore,  we  preliminarily  determine 
that  the  GOC  has  not  met  all  the 
requirements  for  termination  of  the 
countervailing  duty  suspended 
investigation  on  roses  and  other  cut 
flowers  as  outlined  in  the  Commerce 
Regulations. 

For  the  purpose  of  revoking  a 
countervailing  duty  order  or  terminating 
a  suspended  countervailing  duty 
investigation  based  on  three  consecutive 
years  of  elimination  of  all  subsidies 
pursuant  to  19  CFR  355.25(a)(1),  it  is  the 
Department  of  Commerce  ciurent  policy 
that  administrative  reviews  must  be 
requested  and  conducted  for  each  of       :> 
three  consecutive  years.  See  ( 

Memorandum  from  Joseph  A.  Spetrini, 


Deputy  Assistant  Secretary  for 
Compliance,  to  Alan  M.  Dimn,  Assistant 
Secretary  for  Import  Administration,  of 
December  14. 1992.  which  fully 
describes  this  issue.  However,  the 
request  for  termination  in  this  case 
predates  the  above  policy.  Therefore, 
although  no  review  was  requested  for 
1989,  we  nevertheless  have  examined  a 
three-year  period  in  order  to  determine 
whether  termination  is  appropriate.  We 
invite  interested  parties  to  comment  on 
these  results. 

EFFECTIVE  DATE:  October  7, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Boiling  or  Melissa  Skinner, 
Office  of  Agreements  Compliance. 
International  Trade  Administration. 
U.S.  Department  of  Commerce. 
Washington.  DC  20230;  telephone:  (202) 
482-3793. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  17. 1991.  the  Department 
published  a  notice  of  "Opportunity  to 
Request  an  Administrative  Review"  (56 
FR  1793).  On  January  31.  1991.  the  GOC 
requested  a  termination  administrative 
review  of  the  suspended  countervailing 
duty  investigation  covering  roses  and 
other  cut  flowers  (48  FR  2158;  January 
18. 1983)  under  19  CFR  355.25(a)(1)  and 
355.25(b)(1).  On  March  5. 1991.  the 
Department  initiated  this  review, 
covering  the  period  January  1. 1988 
through  December  31. 1990  (56  FR 
9197).  The  Department  is  now 
conducting  this  review  in  accordance 
with  section  751  of  the  Traffic  Act  of 
1930,  as  amended  (the  Tariff  Act),  and 
19  CFR  355.22  and  355.25. 

Scope  and  Review 

Imports  covered  by  this  review  are 
shipments  of  roses  and  other  cut  flowers 
from  Colombia.  During  the  review 
period,  the  merchandise  covered  by  this 
suspension  agreement  was  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  0603.10.60. 
0603.10.70.  0603.10.80,  and  0603.90.00. 
The  HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

The  review  covers  the  period  January 
1. 1988  through  December  31.  1990.  and 
eight  programs:  (1)  Tax  Reimbursement 
Certificate  Program;  (2)  The  Fund  for  the 
Promotion  of  Export  Loans  (working- 
and  fixed-capital):  (3)  Plan  Vallejo;  (4) 
Air  Freight  Rates;  (5)  Free  Industrial 
Zones:  (6)  Export  Credit  Insurance;  (7) 
Countertrade;  and  (8)  Research  and 
Development.  We  visited  three 
producers/exporters  of  the  subject 
merchandise.  Floramerica,  inc. 


(Floramerica),  Minisi>ray,  Inc. 
(Minispray),  and  Agropecuria 
Cuemavaca  (Cuemavaca)  (collectively, 
the  three  companies)  to  verify  the 
accuracy  of  the  government  responses. 

Analysis  of  Programs 

(1)  Tax  Reimbursement  Certificate 
Program 

The  Certificado  de  Reembolso 
Tributario  (CERT)  or  Tax 
Reimbursement  Certificate  program 
permits  exporters  to  receive  a  full  or 
partial  rebate  on  indirect  taxes  based  on 
the  value  of  their  exports  of  specific 
products  to  specific  destinations.  Decree 
107,  issued  by  the  Colombian 
Government  in  January  1987,  set  the 
level  of  CERT  payments  at  zero  percent 
for  exports  of  the  subject  merchandise  to 
the  United  States  and  Puerto  Rico. 
Shipments  to  the  rest  of  the  woiid  were 
eligible  for  CERT  payments  of  nine 
percent.  In  July  1988,  the  Ministry  of 
Economic  Development  issued  Decree 
1374,  which  maintained  a  zero  percent 
rate  for  shipments  of  the  subject 
merchandise  to  the  United  States  and 
Puerto  Rico  and  reduced  the  rate  for  the 
rest  of  the  world  to  five  percent. 

CERT  payments  are  received  in  the 
following  manner  the  exporter  applies 
for  CERTs  after  exportation  of  the 
merchandise  by  preparing  a  form  for  the 
commercial  bank  to  present  to  the 
Banco  de  la  Republica  (Central  Bank). 
The  form  indicates  the  destination  and 
the  date  of  shipment  of  the 
merchandise.  The  commercial  bank  acts 
as  an  intermediary  between  the  exporter 
and  the  Central  Bank.  Other  shipment 
information,  such  as  the  port  of 
exportation,  is  included  in  this 
document.  After  receipt  of  this  form 
from  the  commercial  bank,  the  Central 
Bank  verifies  the  accuracy  of  the 
information.  After  the  Central  Bank 
verifies  the  information  and  approves 
the  application,  it  disburses  the 
pavTnent. 

Under  the  terms  of  the  suspension    . 
agreement,  producers  and  exporters  will 
not  apply  for,  or  receive,  tax  certificates 
or  other  rebates,  remissions,  or 
exemptions  under  the  CERT  program  for 
exports  of  the  subject  merchandise  to 
the  United  States.  At  verification,  we 
examined  the  GOC's  accounting  records 
and  found  that  this  program  was  not 
used  by  the  exporters  of  the  subject 
merchandise  for  exports  to  the  United 
States  during  the  period  of  review 
(FOR).  In  addition,  we  examined  the 
three  companies'  accounting  records 
which  indicated  that  the  companies  did 
not  use  the  program  during  the  POR. 
Therefore,  we  preliminarily  determine 
that  this  program  did  not  confer  any 


countervailable  benefits  upon  exports  of 
the  subject  merchandise  to  the  United 
States  during  the  POR.  Moreover,  since 
1987,  when  the  GOC  restructured  the 
CERT  program,  exports  of  the  subject 
merchandise  to  the  United  States  are  no 
longer  eligible  to  receive  countervailable 
benefits  {i.e.,  zero  rate  certificates). 
Therefore,  we  also  preliminarily 
determine  that  the  GOC  has  eliminated 
the  subsidy  on  the  merchandise  by 
abolishing  this  program  for  the 
merchandise  for  a  period  of  at  least 
three  consecutive  years. 

(2)  The  Fund  for  the  Pnaxwtion  of 
Export  Loans 

The  Fund  for  the  Promotion  of  Export 
Loans  (PROEXPO)  provides  working 
capital  (short-term)  and  fixed  capital 
(long-term)  financing  to  the  export 
sector  of  the  Colombian  economy.  Most 
loans  that  PROEXPO  makes  are  short- 
term  (less  than  a  year).  PROEXPO  loans 
are  administered  through  Commercial 
banks  or  finance  corporations.  Exporters 
must  apply  to  a  commercial  bank  or 
finance  corporation  for  a  PROEXPO 
loan.  The  bank  or  corporation  assesses 
the  creditworthiness  of  the  borrower 
and  the  purpose  of  the  loan  and  acts  as 
a  financial  intermediary  by  providing  a 
portion  of  the  PROEXPO  loan. 

After  the  loan  is  approved  by  the 
financial  institution,  a  copy  of  the  loan 
document  is  forwarded  to  PROEXPO. 
The  exporter  is  given  one  year  to  repay 
the  loan  to  the  fund  through  the 
commercial  bank.  The  commercial  bank 
guarantees  repayment  of  the  loan  to 
PROEXPO.  If  the  exporter  is  unable  to 
repay  the  loan,  the  commercial  bank 
pays  PROEXPO  and  then  recovers 
payment  or  security  from  the  exporter. 

PROEXPO  also  distributes  long-term 
loans  which  are  administered  through 
commercial  banks  and  finance 
corporations.  Long-term  loans  are  based 
on  the  cost  of  the  fixed  asset  that  will 
be  purchased  with  the  loan  amount 

when  the  suspension  agreement  was 
signed,  the  Department  established 
short-term  and  long-term  benchmark 
interest  rates.  The  short-term  benchmark 
interest  rate  was  22.5  percent,  and  the 
long-term  benchmark  interest  rate  was 
21.0  percent  In  1987,  the  GOC  passed 
PROEXPO  Resolution  11/87  governing 
working  capital  (short-term)  financing. 
This  resolution  established  that  interest 
rates  on  working  capital  loans  would  be 
at  the  higher  of  the  Department's  short- 
term  benchmark  interest  rate  of  22.5 
percent  or  the  Depositos  a  Termino  Fijo 
(DTP)  interest  rate  (a  time  deposit  rate 
that  vaires  according  to  market  forces), 
payable  at  the  end  of  each  quarter. 
Subsequently,  in  1988,  the  GOC  passed 
PROEXPO  Resolution  9/88  which 


established  that  interest  rates  on 
working  capital  loans  would  be  at  the 
higher  of  25  percent  or  the  DTP  interest 
rate,  payable  at  the  end  of  each  quarter. 
In  1987,  the  GOC  passed  PROEXPO 
Resolution  4/87  governing  fixed  capital 
(long-term)  financing.  This  resolution 
established  that  interest  rates  on  fixed 
capital  loans  would  be  at  the 
De[)artment's  long-tenn  benchmark 
interest  rate  of  21.0  percent  Also,  in 
1987.  the  GOC  passed  PRC«XPO 
Resolution  13/87  which  established  that 
interest  rates  on  fixed  capital  (long- 
term)  loans  would  be  at  the  higher  or  25 
percent  or  the  DTF  rate,  payable  at  the 
end  of  each  quarter. 

Under  the  terms  of  the  suspension 
agreement  producers  and  exporters  will 
not  apply  for,  or  receive,  for  exports  of 
the  subject  merchandise  to  the  United 
States,  any  short-or  long-term  export 
financing  provided  by  PROEXPO  other 
than  that  offered  on  non-referential 
terms  and  at  or  above  the  established 
Department  benchmark  interest  rate.  At 
verification,  we  examine  the  appropriate 
GOC  accounting  records  and  found  that. 
PROEXPO  charged  interest  rates  on  its 
short-term  and  long-term  loans  above 
the  established  Department  benchmark 
interest  rate  for  the  subject  merchandise 
during  the  POR.  In  addition,  we  found 
that  the  loans  were  issued  on  non- 
preferential  terms.  Finally,  we  examined 
the  three  companies'  accounting  records 
which  confirmed  that  the  companies 
received  PROEXPO  loans  for  the  subject 
merchandise  on  non-pre£erential  terms 
and  at  interest  rates  at  or  above  the 
established  Department  benchmark  rate 
for  exports  of  the  subject  merchandise  to 
the  United  States  during  the  POR. 
Therefore,  we  preliminarily  determine 
that  this  program  did  not  confer  any 
countervailable  benefits  upon  exports  of 
the  subject  merchandise  to  the  United 
States  during  the  POR.  Although  no 
loans  at  preferential  rates  were  received 
by  exporters  of  the  subject  merchandise, 
the  program  itself  has  not  been 
abolished.  Rather,  the  above  scenario 
characterizes  non-use  of  the  program. 

Therefore,  we  preliminarily  determine 
that  the  GOC  has  not  eliminated  the 
subsidy  on  the  merchandise  by 
abolishing  this  program  for  the 
merchandise  for  a  period  of  at  least 
three  consecutive  years. 

(3)  Plan  Vallejo 

Plan  Vallejo  was  established  in  1967 
under  government  Decree  444.  Its 
purpose  is  to  exempt  exporters  from 
certain  indirect  taxes  and  customs 
duties  assessed  on  imp>orted  capital 
equipment  used  to  produce  finished 
products  for  export.  The  Instituto 
Colombiano  de  Comeicio  Exterior 
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(INCOMEX)  administers  the  Plan 
Vallejo  program. 

Under  Decree  444,  Plan  Vallejo  has 
two  types  of  exemptions  and 
commitments.  Article  173(c)  exempts 
exporters  from  customs  duties  and 
surcharges  on  imports,  and  defers 
payment  of  the  value-added  tJix  until 
export  of  the  finished  product.  In  order 
to  receive  these  benefits,  the  exporter 
must  commit  to  export  a  minimum  of  70 
percent  of  the  merchandise  produced 
with  imported  capital  goods.  Article  174 
exempts  exporters  from  customs  duties 
and  surcharges  on  imports,  and  defers 
payment  of  the  value-added  tax  until 
export  of  the  finished  product.  In  order 
to  receive  thesQ  benefits,  the  exporter 
commits  to  export  a  minimum  of  1.5 
times  the  value  of  the  imported  capital 
good. 

INCOMEX  has  a  special  committee 
which  evaluates  all  Plan  Vallejo 
applications.  After  an  application  is 
approved,  in  order  to  assure  that  the 
commitment  is  met,  the  exporter 
provides  a  monetary  guarantee  to 
INCOMEX  equal  to  20  percent  of  the 
FOB  value  of  the  imported  capital  good. 
The  guarantee  can  be  cash  or  bond.  The 
p>enalty  for  not  fulfilling  the  export 
commitment  is  a  charge  double  the 
amount  of  the  original  exemptions. 

Under  the  terms  of  the  suspension 
agreement,  producers  and  exporters  will 
not  apply  for  or  receive  any  benefits 
from  duty  and  tax  exemptions  for 
capital  equipment  under  Plan  Vallejo 
for  exports  of  the  subject  merchandise  to 
the  United  States.  At  verification,  we 
examined  the  GOG's  accounting  records 
and  confirmed  that  this  program  was 
not  used  by  the  exporters  of  the  subject 
merchandise  for  exports  to  the  United 
States  during  the  POR.  Also,  GOG 
officials  stated  that,  during  the  POR,  no 
flower  producers  applied  for  Plan 
Vallejo  benefits.  In  addition,  we 
examined  the  three  companies' 
accounting  records  and  found  no 
indication  of  the  program  being  used 
during  the  review  periods.  Therefore, 
we  preliminarily  determine  that  this 
program  did  not  confer  any 
countervailable  benefits  upon  exports  of 
the  subject  merchandise  to  the  United 
States  during  the  POR.  However,  we 
also  preliminarily  determine  that  the 
GOG  has  not  eliminated  the  subsidy  on 
the  merchandise  by  abolishing  this 
program  for  the  merchandise  for  a 
period  of  at  least  three  consecutive 
years,  because  the  program  has  not  been 
abolished. 

(4)  Air  Freight  Rates 

The  Departmento  Administrative  de 
la  Aeronaurica  Civil  (DAAC)  is  the 
government  agency  that  develops, 


maintains  and  regulates  air  transport 
and  air  space  activities.  DAAG  officials 
stated  that  Resolution  6333  of 
September  1981  established  a  minimum 
tariff'  of  US$  0.45/kilo  and  a  maximum 
tariff  of  US$  0.61/kilo  on  all  flowers 
exported  to  the  United  States.  The 
minimum  and  maximum  rates  apply  to 
both  domestic  and  foreign  carriers. 
DAAG  does  not  monitor  or  tightly 
regulate  the  rates  and  it  does  not  retain 
records  of  the  tariff  rates  charged  by 
airlines.  Resolution  6333  was  in  effect 
during  the  POR. 

Section  D(3)  of  the  suspension 
agreement  states  that  the  Department 
may  consider  rescinding  the  agreement 
if  the  air  freight  rates  paid  by  cut  flower 
exporters  approach  the  government- 
mandated  maximum  rates  set  by  the 
DAAC  because  such  rates  might  be 
indicative  of  government  control  rather 
than  the  result  of  the  competitive  forces. 
At  verification,  we  examined 
Floramerica's  and  Cuemavaca's  air 
freight  bills  and  found  that  the  rates 
negotiated  between  the  flower 
producers  and  the  air  freight  carriers 
were  between  the  minimum  and 
maximum  rates  permitted.  Therefore, 
we  preliminarily  determine  that  this 
program  did  not  confer  any 
countervailable  benefits  upon  exports  of 
the  subject  merchandise  to  the  United 
States  during  the  POR.  However,  we 
also  preliminarily  determine  that  the 
GOG  has  not  eliminated  the  subsidy  on 
the  merchandise  by  abolishing  this 
program  for  the  merchandise  for  a 
j)eriod  of  at  least  three  consecutive 
years,  because  a  program  still  exists  that 
establishes  minimum  and  maximum 
rates. 

(5)  Free  Industrial  Zones 

In  December  1985,  Law  109 
established  Free  Industrial  Zones  (FIZs) 
for  industrial  and  service  sector 
purposes.  Certain  regions  in  Columbia 
are  designed  as  FIZs.  There  are 
currently  six  FIZs  in  Colombia  (Manuel 
Carvajal  Sinisterra,  Cartagena,  Santa 
Marta,  Barranquilla,  Cucuta,  and 
Buenaventura).  No  FIZs  have  been 
designated  for  agricultural  activities  and 
the  GOG  does  not  anticipate  creation  of 
agricultural  zones.  At  verification,  we 
examined  documentation  at  the  GOG 
that  indicated  that  flower  producers 
were  not  located  in  any  FIZs.  Therefore, 
we  preliminarily  determine  that  this 
program  did  not  confer  any 
countervailable  benefits  upon  exports  of 
the  subject  merchandise  to  the  United 
States  during  the  POR.  We  also 
preliminarily  determine  that  the  GOG 
has  eliminated  that  subsidy  on  this 
merchandise  by  abolishing  this  program 


for  the  merchandise  for  a  pimod  of  at 
least  three  consecutive  years. 

(6)  Export  Credit  Insurance 

Decree  444,  issued  in  1967, 
established  the  Export  Credit  Insurance 
program.  However,  regulations 
implementing  the  program  were  not 
issued  until  1969.  Under  the  Export 
Credit  Insurance  program  a  company 
may  receive  insurance  to  cover  certain 
commercial  expenses  (transportation, 
custom  duties,  insurance  expenses,  etc.) 
that  it  would  have  difficulty  covering  as 
a  result  of  the  insolvency  of  its  foreign 
client.  Resolution  12  issued  in  1987, 
identifies  parties  which  are  eligible  to 
participate  in  this  program.  Article  1  of 
Resolution  12  specifies  several 
commodities  that  were  ineligible  for  the 
program:  coffee  in  certain  forms,  crude 
leathers,  oil  and  by-products,  precious 
and  semi-precious  stones,  gold, 
perishable  goods,  and  others.  The 
subject  merchndise  is  classified  under 
the  "perishable  goods"  category  which 
renders  all  exports  of  the  subject 
merchandise  ineligible  for  the  program. 

Under  the  terms  of  the  suspension 
agreement,  producers  and  exporters 
shall  notify  the  Department  in  writing 
prior  to  applying  for  any  benefit  fi^m 
the  Export  Credit  Insurance  program  for 
exports  of  the  subject  merchandise  to 
the  United  States.  At  verification,  we 
examined  a  list  of  all  insurance  policies 
issued  in  1990  by  the  GOG.  We  found 
no  evidence  that  exporters  of  the  subject 
merchandise  participated  in  the  Export 
Credit  Insurance  Program  during  the 
POR.  Therefore,  we  preliminarily 
determine  that  this  program  did  not 
confer  any  countervailable  benefits 
upon  exports  of  the  subject  merchandise 
to  the  United  States  during  the  POR.  We 
also  preliminarily  determine  that  the 
GOG  has  eliminated  the  subsidy  on  this 
merchandise  by  abolishing  this  program 
for  the  merchandise  for  a  period  of  at 
least  three  consecutive  years. 

(7)  Countertrade 

Law  48  of  1983  established  a  special 
system  for  three  types  of  exchange 
arrangements:  (1)  countertrade;  (2) 
compensation  offsets;  and  (3)  three-way 
trade.  During  verification,  GOG  officials 
stated  that  in  1986,  Decree  1459 
terminated  the  exchange  system  and 
there  has  been  no  follow-up  legislation 
which  would  re-establish  the  exchange 
system.  We  reviewed  documentation 
that  stated  that  this  program  had  been 
terminated  on  that  date.  Therefore,  we 
preliminarily  determine  that  this 
program  did  not  confer  any 
countervailable  benefits  upon  exports  of 
the  subject  merchandise  to  the  United 
States  during  the  POR.  We  also 
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preliininarily  determine  that  the  GOC 
has  eliminated  the  subsidy  on  the 
merchandise  by  abolishing  this  program 
for  the  merchandise  for  a  period  of  at 
least  three  consecutive  years. 

Other  Program 

Although  not  speciHcally  listed  in  the 
suspension  agreement,  we  examined  the 
following  program  detailed  in  the 
questionnaire  responses: 

(8)  Research  and  Development 

The  flower  exporters,  on  a  voluntary 
basis,  allowed  the  Central  Bank  to 
withhold  a  certain  percentage  of  the 
CERT  rebates  earned  on  exports  of  the 
subject  merchandise  to  the  United 
States  and  other  countries  from  January 
1983  (the  effective  date  of  the  original 
suspension  agreement)  through 
November  1985,  when  the  rebate  rate  for 
roses  and  other  cut  flowers  subject  to 
the  suspension  agreement  was  reduced 
to  zero.  In  1985,  (he  GCK:  issued 
Resolution  10,  which  established  a  fund 
from  the  CERT  payments  that  were 
withheld  for  the  cultivation  of  and 
general  and  technological  research  on 
all  flowers.  No  additional  payments 
were  made  to  the  fund  except  interest 
earned.  The  resolution  requires  that  any 
funds  expended  under  this  resolution  be 
disbursed  in  a  manner  consistent  with 
the  suspension  agreement. 

At  veriHcation,  we  examined  GOC 
accounting  records  that  indicated  none 
of  the  funds  were  distributed  to  any 
flower  producers  during  the  POR  and  all 
the  research  findings  will  be  made 
public.  Therefore,  we  preliminarily 
determine  that  this  program  did  not 
confer  any  countervailable  benefits 
upon  exports  of  the  subject  merchandise 
to  the  United  States  during  the  POR.  We 
also  preliminarily  determine  that  the 
GOC  has  eliminated  the  subsidy  on  the 
merchandise  by  abolishing  this  program 
for  the  merchandise  for  a  period  of  at 
least  three  consecutive  years. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the  GOC 
and  signatory  companies  have  complied 
wnth  all  the  terms  of  the  suspension 
agreement  during  the  period  January  1, 
1988  through  December  31, 1990. 
However,  we  also  preliminarily 
determine  that  the  GOC  has  not 
eliminated  all  subsidies  on  the 
merchandise  by  abolishing  for  the 
merchandise,  for  a  period  of  at  least 
three  consecutive  years,  all  programs 
that  the  Secretary  has  found 
countervailable.  Therefore,  we 
preliminarily  determine  that  the  GOC 
has  not  met  all  the  requirements  for 
termination  of  the  suspended 


countervailing  duty  investigation  on 
roses  and  other  cut  flowers,  as  required 
by  19  CFR  355.25(a)(1). 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  Rebuttal  briefs 
and  rebuttals  to  written  comments, 
limited  to  issues  in  those  comments, 
must  be  filed  not  later  than  37  days  after 
the  date  of  publication.  The  Department 
will  publish  the  final  results  of  its 
analysis  of  issues  raised  in  any  such 
written  comments  or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.22 

Dated:  September  29, 1993. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  93-24707  Filed  10-&-93;  8:45  am] 

BILLMQ  CODE  3S10-O8-M 


Export  Trade  Certificate  of  Review 

action:  Notice  of  issuance  of  an 
amended  Export  Trade  Certificate  of 
Review,  Application  No.  92-A0009. 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  amendment  to  the  Export 
Trade  Certificate  of  Review  granted  to 
the  Northern  Textile  Export  Trading 
Company,  Inc.  D/B/A  Textile  Trading 
Company  of  America  ("NTETC")  on 
October  6, 1992.  Notice  of  issuance  of 
the  Certificate  was  published  in  the 
Federal  Register  on  October  13, 1992 
(57  FR  46843). 

FOR  FURTHER  INFORMATION  CONTACT:  Jude 
Kearney,  Deputy  Assistant  Secretary  for 
Service  Industries  and  Finance, 
International  Trade  Administration, 
(202)  482-5131.  This  is  not  a  toll-free 
number. 

SUPPt.EMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  ID  are 
found  at  15  CFR  part  325  (1993). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b),  which 
requires  the  Department  of  Commerce  to 
publish  a  simimary  of  a  Certificate  in 
the  Federal  Register.  Under  section 
305(a)  of  the  Act  and  15  CFR  325.11(a), 
any  person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 


the  date  of  this  notice,  bring  an  action 
in  any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
dete'hnination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Amended  Certificate 

Exj>ort  Trade  Certificate  of  Review 
No.  92-00009  was  issued  to  the 
Northern  Textile  Export  Trading 
Company,  Inc.  D/B/A  Textile  Trading 
Company  of  America  ("NTETC")  on 
October  6, 1992  (57  FR  46843.  October 
13,1992). 

NTETC's  Export  Trade  Certificate  of 
Review  has  been  amended  to  add  the 
following  additional  companies  as 
"Members"  within  the  meaning  of 
section  325.21  of  the  Regulations  (15 
CFR  325.2(1)):  Hanora  Spinning,  Inc.  of 
Woonsocket,  RI  (Controlling  entity:  The 
First  Republic  Corporation  of  America, 
New  York,  NY)  and  Dyecraftsmen,  Inc. 
of  Taimton,  MA. 

A  copy  of  the  amended  certificate  will 
be  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington.  DC  20230. 

Dated:  October  1.1993. 
Jude  Kearney, 

Deputy  Assistant  Secretary  for  Senrice 

Industries  and  Finance. 

(FR  Doc.  93-24708  Filed  10-6-93;  8:45  am! 

BILUNO  COOC  3S1»-0n-P 


National  Oceanic  and  Atmospheric 
Administration 

Solicitation  for  Sea  Grant  Review 
Panelists 

agency:  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  solicitation  for  Sea 
Grant  Review  panelists. 

SUMMARY:  This  notice  responds  to 
section  209(c)  of  the  National  Sea  Grant 
College  Program  Act,  33  U.S.C.  1128, 
which  requires  the  Secretary  of 
Conunerce  to  solicit  nominations  for    " 
membership  on  the  Sea  Grant  Review 
Panel  at  least  once  a  year.  This  advisory 
committee  provides  advice  on  the 
implementation  of  the  National  Sea 
Grant  College  Program. 
DATES:  Resumes  should  be  sent  to  the 
address  s{>ecified  and  must  be  received 
by  November  8, 1993. 
ADDRESSES:  Dr.  David  B.  Duane, 
Director,  National  Sea  Grant  College 
Program,  1315  East-West  Highway, 
room  11618.  (DS).  Silver  Spring, 
Maryland  20910. 
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FOB  FURTHER  INFORMATION  CONTACT:  Dr. 
David  B.  Duane  of  the  National  Sea 
Grant  College  Program  at  the  address 
given  above:  telephone  (301)  713-2448. 
or  fax  number  (301)  713-0799. 

SUPPLEMENTARY  INFORMATXM:  Section 
209  of  the  Act  establishes  a  sea  grant 
review  panel  to  advise  the  Secretary  of 
Commerce,  the  Under  Secretary  for 
Oceans  and  Atmosphere,  and  the 
Director  of  the  National  Sea  Grant 
College  Program  on  the  implementation 
of  the  Sea  Grant  Program.  The  panel 
provides  advice  on  such  matters  as: 

(a)  The  Sea  Grant  Fellowship 
Program; 

(b)  Applications  or  proposals  for,  and 
performance  under,  grants  and  contracts 
awarded  under  section  205.  and  section 
3  of  the  Sea  Grant  Program 
Improvement  Act  of  1976; 

(c)  The  designation  and  operation  of 
sea  grant  colleges  and  sea  grant  regional 
consortia:  and  the  operation  of  the  sea 
grant  program; 

(d)  The  formulation  and  application 
of  the  planning  guidelines  and  priorities 
under  section  204  (a)  and  (c)(1):  and, 

(e)  Such  other  matters  as  the  Secretary 
refers  to  the  panel  for  review  and 
advice. 

The  Panel  is  to  consist  of  15  voting 
members  composed  as  follows:  Not  less 
than  eight  of  the  voting  members  of  the 
panel  should  be  individuals  who.  by 
reason  of  knowledge,  experience,  or 
training,  are  especially  qualified  in  one 
or  more  of  the  disciplines  and  fields 
included  in  marine  science.  The  other 
voting  members  shall  be  individuals 
who  by  reason  of  knowledge, 
experience,  or  training,  are  especially 
qualified  in,  or  representative  of, 
education,  extension  services,  state 
government,  industry,  economics, 
planning,  or  any  other  activity  which  is 
appropriate  to,  and  important  for,  any 
effort  to  enhance  the  understanding, 
assessment,  development,  utilization,  or 
conservation  of  ocean  and  coastal 
resources.  No  individual  is  eligible  to  be 
a  voting  member  of  the  panel  if  the 
individual  is  (a)  the  director  of  a  sea 
grant  college,  sea  grant  regional 
consortium,  or  sea  grant  program,  (b)  an 
applicant  for  or  beneficiary  (as 
determined  by  the  Secretary)  of,  any 
grant  or  contract  under  section  205,  or 
(c)  a  full-time  officer  or  employee  of  the 
United  States.  The  Director  of  the 
National  Sea  Grant  College  Program  and 
one  Director  of  a  Sea  Grant  Program  also 
serve  as  non-voting  members.  The 
positions  on  the  panel  will  become 
vacant  during  1993.  Candidates  who  are 
selected  to  fill  these  vacancies  will  be 
appointed  for  a  3-year  term. 


Dated:  October  1, 1993. 
David  B.  Duaae, 

Deputy  Assistant  Administrator  for 
Extramural  Research.  OAR. 
[FR  Doc  93-24642  Filed  10-6-93;  8:45  am) 
MUMQ  COM  M1»-ia-> 

Travel  and  Tourism  Administration 

Travel  and  Tourism  Advisory  Board; 
Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  (App.  1976)  notice  is  hereby 
given  that  the  Travel  and  Tourism 
Advisory  Board  of  the  U.S.  Department 
of  Commerce  will  hold  a  public  forum 
allowing  opportimity  for  presentations 
on  the  issues  of  defense  conversion, 
multi-cultural  tourism,  and  safety  and 
security,  from  9:30  a.m.  to  1  p.m.  on 
November  3, 1993,  and  will  meet  at  9 
a.m.  on  November  4, 1993,  in  Los 
Angeles,  California. 

Established  March  19, 1982.  the 
Travel  and  Tourism  Advisory  Board 
consists  of  15  members,  representing  the 
major  segments  of  the  travel  and 
tourism  industry  and  state  tourism 
interests,  and  includes  one  member  of  a 
travel  labor  organization,  a  consumer 
advocate,  an  academician  and  a 
financial  expert. 

Members  advise  the  Secretary  of 
Commerce  on  matters  pertinent  to  the 
Department's  responsibilities  to 
accomplish  the  purpose  of  the  National 
Tourism  PoHcy  Act  (Pub.  L.  97-63),  and 
provide  guidance  to  the  Under  Secretary 
for  Travel  and  Tourism. 

Agenda  items  are  as  follows: 

I.  Call  to  Order 

U.  Roll  Call 

ID.  USTTA  Program  and  Planning 
Initiatives 

IV.  Regional  Office  Study 

V.  Safety  and  Security 

VI.  Review  of  Public  Forum  Issues 

VII.  Miscellaneous 
IX.  Adjournment 

A  very  lin]ited  number  of  seats  will  be 
available  to  observers  from  the  public 
and  the  press.  To  assure  adequate 
seating,  individuals  intending  to  attend 
should  notify  the  Committee  Control 
Officer  in  advance.  The  public  will  be 
permitted  to  file  written  statements  with 
the  Committee  before  or  after  the  pubfic 
forum  and  meeting.  To  the  extent  time 
is  available,  the  presentation  of  oral 
statements  will  be  allowed. 

Karen  M.  Cardran,  Committee  Control 
Officer.  United  States  Travel  and 
Tourism  Administration,  room  1860, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230  (telephone:  202- 
482-1904)  will  respond  to  public 


requests  for  information  about  the 

meeting. 

Leslie  Doggett, 

Acting  Uiuier  Secretary  of  Commerce  for 

Travel  and  Tourism. 

IFR  Doc.  93-24709  Filed  10-6-93;  8:45  am] 

BIUMO  COOE  3S10-11-M 


COIMMITTEEFORTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  and  a 
Guaranteed  Access  Level  for  Certain 
Cotton,  Wool  and  Man-Made  Fitwr 
Textile  Products  Produced  or 
Manufactured  in  Costa  Rica 

September  30, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits  and  a  guaranteed  access  level. 

EFFECTIVE  DATE:  October  7, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  Bivens  Collinson.  International 
Trade  Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  levels,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  Categories  347/ 
348  and  443  are  being  increased  by 
application  of  swing,  reducing  the  limits 
for  Categories  342/642  and  340/640. 
respectively,  to  account  for  the 
increases.  Also,  the  Guaranteed  Access 
Level  for  Categories  347/348  is  being 
increased. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 
published  on  November  23, 1992).  Also 
see  57  FR  48022,  published  on  October 
21. 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
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only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implemeiiiation  of  Textile 
Agreements 

September  30, 1993. 
Q)mmi8sioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  October  15, 1992.  by  the 
Chairman,  Committee  for  the  hnplementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufoctured  in  Costa  Rica  and  exported 
during  the  twelve-month  period  which  began 
an  January  1, 1993  and  extends  through 
December  31. 1993. 

Effective  on  October  7, 1993,  you  are 
directed  to  amend  further  the  directive  dated 
October  15, 1992  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  c\irrent  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Costa  Rica: 


i        Categofy 

Adjusted  twelve-month 
limits 

340/640  „ 

342/642  

347/348  

443  

723,279  dozen. 
176,228  dozen. 
1,315,092  dozen. 
216,140  numbers. 

*The  limits  have  not  been  adjusted  to 
account  for  ariy  imports  exported  after 
December  31, 1992. 

Also,  you  are  directed  to  increase  the 
Guaranteed  Access  Level  (GAL)  for 
Categories  347/348  to  1,900,000  dozen.  The 
GALs  for  Categories  340/640.  342/642  and 
443  remain  unchanged. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc  93-24695  Filed  10-6-93: 8:45  am] 
BiUMOCODE  asio-on-f 


Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fit>er  Textile 
Products  Produced  or  Manufactured  in 
Pakistan 

September  30, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  reducing 

limits. 

EFFECTIVE  DATE:  October  7, 1993. 


FOR  FURTHER  MFORMATKM  CONTACT: 
Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  hmits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6714.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.Q  1854). 

The  current  limits  for  certain 
categories  are  being  reduced  for 
carryforward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  57  FR  56904,  pubUshed  on 
December  1, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
September  30. 1993. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Conmiissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  25, 1992.  by  the 
Chainnan.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manu&ctured  in  I^kistan  and  exported 
during  the  twelve-month  period  which  began 
on  January  1. 1993  and  extends  through 
December  31. 1993. 

Effective  on  October  7, 1993.  you  are 
directed  to  amend  further  the  directive  dated 
November  25, 1992  to  reduce  the  limits  for 
the  following  categories,  as  provided  under 
the  terms  of  the  current  bilateral  agreement 


between  the  Governments  of  the  United 
States  and  Pakistan: 


Category 

Adjusted  twelve-month 
limtti 

Specific  Limils 

340/640  

446,285  dozen  of 

wtvch  not  more  than 

160,500  dozen  shaH 

be  in  Categories 

340-0/640-0*. 

341/641  

511,564  dozea 

347/348  

553316  dozen. 

^The  fimits  have  not  been  adjusted  to 
account  for  any  imports  exported  after 
December  31. 1992. 

^Category  340-0:  only  HTS  numbers 
6205.20.2015,  6205.20.2020,  6205.20.2025 
and  6205202030;  Category  640-0:  only  HTS 
numbers  6205.302010,  6205.30.2020, 
6205.30.2030.  6205.302040,  6205.90.2030 
and  6205.90.4030. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
U.S.C  553(a)(1). 

Sincerely, 
Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  93-24696  Filed  10-6-93;  8:45  am] 

BIUJNO  COM  MIO-On-F 


Reinstatement  to  the  Special  Access 
and  Special  Regime  Programs 

September  30, 1993. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  to  permit 
Fashion  Enterprises,  Inc.  to  participate 
in  the  Sf>ecial  Access  and  Special 
Regime  Programs. 

EFFECTIVE  DATE:  November  1. 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Lori 
E.  Goldberg,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

A  notice  published  in  the  Federal 
Register  on  September  21, 1992  (57  FR 
43440]  announced  the  suspension  of 
Fashion  Enterprises,  Inc..  from 
participation  in  the  Special  Access  and 
Special  Regime  Programs  for  the  period 
November  1, 1992  through  October  31, 
1995.  Based  on  the  receipt  of  new 
information  concerning  Fashion 
Enterprises,  the  Committee  for  the 
Implementation  of  Textile  Agreements 
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has  determined  that  Fashion  Enterprises 
shall  be  reinstated  in  the  Programs, 
effective  on  November  1, 1993. 

In  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs,  effective  on 
November  1, 1993,  to  start  signing  the 
ITA-370P  form  for  export  of  U.S.- 
formed  fabric  for  Fashion  Enterprises. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208. 
published  on  June  11.  1986;  52  FR 
26057.  published  on  July  10. 1987;  and 
54  FR  50425.  published  on  December  6. 
1989. 

Requirements  for  participation  in  the 
Special  Regime  Program  are  available  in 
Federal  Roister  notices  53  FR  15724. 
published  on  May  3. 1988;  53  FR  32421. 
published  on  August  25. 1988;  53  FR 
49346.  published  on  December  7. 1988; 
and  54  FR  50425.  published  on 
December  6. 1989. 

Also  see  proposed  requirements  in  58 
FR  41215  and  58  FR  41245.  published 
on  August  3. 1993. 
Rita  D.Hayes, 

Chamnan,  Committee  for  the  Implementation 
of  Textile  Agreements. 

CoDBBiiltee  for  the  Implenentation  of  Textile 
Agreementa 
September  30. 1993. 
Conunissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  September  15, 1992,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements  (CTTA).  That  directive 
directs  you  to  deny  Fashion  Enterprises.  Inc., 
the  right  to  participate  in  the  Special  Access 
and  Special  Regime  Programs  for  a  period  of 
three  years,  from  Noveni^r  1, 1992  through 
October  31. 1995.  Based  on  the  receipt  of 
new  information  concerning  Fashion 
Enterprises,  CITA  has  decided  to  reinstate 
Fashion  Enterprises.  Inc..  to  the  Programs. 

Effective  on  November  1. 1993,  you  are 
directed  to  permit  Fashion  Enterprises  the 
right  to  participate  in  the  Special  Access  and 
Special  Regime  Programs.  Goods  presented  to 
U.S.  Customs  for  entry  under  the  Special 
Access  and  Special  Regime  Programs  must  be 
accompanied  by  Form  rrA-370P.  In 
addition,  beginning  on  November  1. 1993, 
you  are  directed  to  start  signing  ITA-370P 
forms  for  export  of  U.S.-fbrmed  and  cut  fobric 
for  Fashion  Enterprises. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
U.S.C  553(aKl). 

Sincerely, 

Rila  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  93-24697  Filed  10-6-93:  8:45  am] 
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COMMODITY  FUTURES  TRADINQ 
COMMISSION 

Chicago  Board  of  Trade's  Rexible 
Options  Proposal 

AGENCY:  Commodity  Futiires  Trading 

Commission. 

ACTION:  Notice  of  proposed  contract 

market  new  rules  and  rule  amendments. 

summary:  The  Chicago  Board  of  Trade 
("CBT"  or  "Exchange")  has  submitted, 
pursuant  to  section  5a(a)(12)(A)  of  the 
Commodity  Exchange  Act  ("Act")  and 
Commission  Regulation  1.41(b).  various 
proposed  new  rules  and  rule 
amendments  for  Commission  approval. 
The  proposed  rule  revisions  would 
allow  the  trading  of  "flexible  options" 
on  various  CBT  Treasury  futures 
contracts  in  which  the  counterparties 
could  select  from  a  more  precise  array 
of  exercise  styles,  expiration  dates  and 
strike  prices  relative  to  those  for 
standard  options.  CBTs  proposal  also 
includes  procedures  for  trading  flexible 
options,  including  a  request  for  quote 
("RFQ")  procedures  whereby  daily 
trading  in  each  flexible  option  is  opened 
by  a  publicized  solicitation  of  interest  in 
a  particular  flexible  option. 

Acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  the  Director  of  the  Division  of 
Trading  and  Marieets  has  determined  to 
publish  the  CBT's  flexible  options 
proposal  for  public  comment.  The 
Division  of  Trading  and  Markets 
believes  that  publication  of  the  proposal 
is  in  the  public  interest  and  will  assist 
the  Commission  in  considering  the 
views  of  interested  persons. 
DATES:  Comments  must  be  received  on 
or  before  October  22, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  A.  Sherrod.  Financial 
Instruments  Unit  Chief.  Division  of 
Economic  Analysis,  or  David  P.  Van 
Wagner.  Special  Counsel.  Division  of 
Trading  and  Markets,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington,  DC  20581. 
Telephone:  (202)  254-7303  or  (202) 
254-8955,  respectively. 
SUPPLEMBITARV  INFORMATION: 

I.  Description  of  Proposal 

By  letters  dated  August  5.  1993  and 
September  1. 1993.  the  CBT  submitted 
proposed  new  Regulations  XXlS.Ol 
through  XX21.01  and  amendments  to 
Regulations  XX02.01.  XX03.01. 
XX04.01.  XX07.01,  XX08.01  and 
XXlS.Ol  for  certain  option  contracts  on 
Treasury  futures'  pursuant  to  section 


5a(a)(12)(A)  of  the  Act  and  Commission 
Regulation  1.41(b). 

Under  the  proposal,  parties  could 
execute  "flexible  options"  on  Treasury 
futures  with  certain  option  contract 
terms  that  are  not  identical  to  those  of 
currently-listed  "standard"  option 
contracts.  Specifically,  parties  to  a 
flexible  option  could  choose  from  a 
more  precise  array  of  exercise  styles, 
strike  prices  and  expiration  dates  than 
are  available  in  standard  futures  option 
contracts.  Flexible  option  contracts 
could  be  specified  as  either  European- 
or  American-style  exercise.  Strike  prices 
for  flexible  options  would  have  to  be 
within  the  inclusive  range  of  currently- 
listed  strike  prices  for  standard  options. 
For  30-year  bond  and  10-year  note 
contracts,  however,  flexible  option 
strike  prices  could  be  set  at  intervals  of 
V32  of  a  point  per  futures  contract,  while 
for  the  5-year  and  2-year  note  contracts, 
strike  prices  could  be  set  at  intervals  of 
Vb4  of  a  point  per  futures  contract.  In 
addition,  parties  could  request  a  quote 
in  y*  point  intervals  relative  to  the 
underlying  futures  contract. 

Parties  to  a  flexible  option  could  make 
the  option's  expiration  date  any  CBT 
business  day,  Monday  through  Friday, 
that  precedes  the  latest  standard  option 
expiration  for  the  most  distantly-listed 
underlying  futures  contract  month  that 
had  previoiisly  opened  for  trading.  The 
last  day  of  trading  in  a  flexible  option 
would  be  the  expiration  day.  Any 
standard  option  rules  that  are  not 
amended  by  the  CBT's  proposal  would 
be  applicable  tot  he  proposed  flexible 
option  contracts. 

The  CBT  also  has  proposed 
procedures  governing  the  opening  of 
trading  in  flexible  options  each  day.  To 
open  each  flexible  option  trading 
session,  a  party  would  submit  an  RFQ 
to  a  pit  reporter  to  solicit  quotes  for  a 
particular  flexible  option.  An  RFQ 
would  specify  trading  size,  strike  price, 
exercise  style  and  expiration  date  for  the 
indicated  flexible  option  (the  premium 
amount  would  not  have  to  be  specified). 
There  would  be  various  requirements 
regarding  the  minimum  size  of  an  RFQ. 
200  contracts  would  be  the  minimum 
RFQ  size  in  a  flexible  option  that  had 
not  been  previously  opened.  Thereafter. 
100  contracts  would  be  the  minimum, 
except  that  position  holders  could 
submit  and  RFQ  for  less  than  100 
contracts  in  order  to  liquidate  an 
existing  flexible  option  position. 

Upon  the  submission  of  an  RFQ,  the 
RFQ  would  be  "publicized''^  and  there 


<  Specifically,  the  CBTi  option  contracts  on  the 
30-year  Treasuiy  bond,  10-year  Troaaury  note,  5- 


year  Treasury  note  and  2-ywr  TrMsury  note  futures 
contracts. 

»Th«  terms  of  each  RFQ  would  t»  disseminated 
over  the  CBTs  trading  floor  mamafr  board  and 


would  be  a  response  interval  of  up  to  15 
minutes  before  trading  in  the  particular 
flexible  option  could  start. 

If  the  RFQ-8ubmitting  member 
requested  quotes  on  both  sides  of  the 
market  for  the  same  flexible  option  or  if 
two  or  more  RFQs  were  jointly  the  first 
day  and  the  RFQs  requested  quotes  on 
both  sides  of  the  market  for  the  same 
flexible  option,  then  the  best  responsive 
quotes  would  be  determined  through 
open  outcry  on  both  sides  of  the  market. 
M  the  conclusion  of  the  response  time 
interval,  trading  in  that  option  would 
start  immediately  by  open  outcry.  If  the 
RFQ  were  for  a  bid  or  an  offer,  but  not 
both,  the  best  quote  would  be 
determined  through  open  outcry  on  the 
side  of  the  market  opposite  the  RFQ. 
There  would  be  a  priority  period  of  up 
to  two  minutes  at  the  conclusion  of  the 
response  time  interval  during  which  the 
submitting  member  would  have  the 
exclusive  right  to  accept  the  best 
responsive  quote.3  Following  the 
priority  period,  the  flexible  option  series 
opened  would  be  available  through 
open  outcry  for  the  remainder  of  the 
trading  session. 

n.  Request  for  Conunents 

The  Commission  requests  comments 
on  any  aspect  of  the  CBT's  flexible 
options  proposal  that  members  of  the 
public  believe  may  raise  issues  under 
the  Act  or  Commission  regulations. 
Copies  of  the  CBT's  submissions  are 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  2033  K  Street 
NW.,  Washington,  DC  20581.  Copies 
also  may  be  obtained  through  the  Office 
of  the  Secretariat  at  the  above  address  or 
by  telephoning  (202)  254-6314. 

Any  person  interested  in  submitting 
written  data,  views,  or  comments  on  the 
proposal  should  send  comments  to  Jean 
A.  Webb,  Secretary,  Commodity  Futures 
Trading  Commission,  2033  K  Street 
NW.,  Washington,  DC  20581.  by  the 
specified  date. 

Issued  in  Washiiigton,  DC,  on  October  1, 
1993. 

Alan  L.  Selfert. 

Deputy  Director,  Division  of  Trading  and 

Markets. 

[PR  Doc  93-24637  Filed  10-6-93:  6:45  am] 
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inttrnal  computer  network  for  members  and  to 
reguUr  vendor  systems. 

>Like  the  proposed  quantity  requirements  for 
RFQs.  the  minimum  trading  size  for  members 
responding  to  an  RFQ  wouid  be  200  contracts  for 
a  flexible  option  which  bad  not  been  previously 
traded,  100  contracts  for  a  flexible  option  which 
had  previously  traded  or  a  lesser  number  if  a 
member's  responsive  bid  or  offer  %vould  close  out 
thftmember's  poeitioa  in  the  particular  option. 


New  York  Mercantile  Exchange; 
Proposed  Amendments  to  the  New 
York  HartMr  No.  2  Healing  OH  Futures 
Contract 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  the 

proposed  amendments  to  the  New  Yorii 

Harbor  No.  2  heating  oil  futures 

contract. 

SUMMARY:  The  New  York  Mercantile 
Exchange  (NYMEX  or  Exchange)  has 
submitted  for  the  Commission's 
approval,  imder  section  5a(a)12  of  the 
Commodity  Exchange  Act  and 
Commission  Rule  1.41(b).  proposed 
amendments  to  its  New  York  Harbor  No. 
2  heating  oil  futures  contract.  The 
proposed  amendments  relate  to  the 
dyeing  and  color  toting  standards  for 
deliverable  heating  oil  and  would  apply 
to  all  newly  listed  and  existing  contracts 
beginning  with  the  January  1994 
delivery  month.  The  Acting  Director  of 
the  Division  of  Ectmomic  Analysis 
(Division)  of  the  Commission  has 
determined  that  obtaining  public 
comment  on  the  proposed  rule 
amendments  is  in  the  public  interest, 
will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purposes  of  the  Commodity  Exchange 
Act.  Accordingly,  the  Division,  pursuant 
to  the  authority  delegated  by 
Commission  Rule  140.96,  is  hereby 
providing  notice  of.  and  seeking 
comment  on,  the  proposed  rule 
amendments. 

DATES:  Comments  must  be  received  on 
or  before  November  8, 1993. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW..  Washington,  DC  20581. 
Reference  should  be  made  to  the  New 
York  Harbor  No.  2  heating  oil  futures 
contract. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Joseph  B.  Storer  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581.  telephone  202- 
254-7303. 

SUPPLEMENTARY  INFORMATION:  Cta 
September  29, 1993,  the  Commission 
approved,  pursuant  to  section  5a(a)(12) 
of  the  Conmiodity  Exchange  Act  (Act), 
amendments  to  the  NYMEX's  New  York 
Harbor  No.  2  heeting  oil  futures  contract 
that  (1)  allow  the  seller  to  continue  to 
deliver  product  which  meets  the 
previously  existing  color  standard  of  a 
maximum  rating  of  2.5  without  applying 


any  alternative  quality  tests,'  (2)  allow 
delivery  of  heating  oil  having  a  rating  of 
3.0  on  the  color  test  if  the  product 
passes  five  other  enumerated  quality 
tests  (stability,  haze  rating,  caroon 
residue,  ash  weight,  and  corrosion),  and 
(3)  require  that  all  product  be  dyed  blue 
to  be  deliverable  on  the  futures 
contract^  The  amendments  were 
approved  only  for  the  October, 
November,  and  December  1993  delivery 
months. 

These  amendments  resulted  from  new 
U.S.  Envirorunental  Protection  Agency 
(EPA)  regulations  which  mandate  that 
all  high-sulfur  fuel,  inchidll^  heating 
oil,  be  dyed  blue  to  distinguish  it  from 
diesel  fiiel.  The  EPA  regulations  %vent  in 
to  effect  on  October  1, 1993.  Because  the 
addition  of  dye  may  raise  the  color 
rating  of  heating  oil,  the  amended 
NYMEX  rules  make  provision  for 
delivery  of  heating  oil  with  a  color 
rating  of  3.0.  if  the  product  passes  the 
five  other  quality  tests  noted  above. 
According  to  the  Exchange,  allowing 
delivery  of  this  higher  color  rating  will 
ensure  that  supplies  in  storage  that 
previously  met  the  maximum  color  test 
rating  of  2.5  will  continue  to  be 
deliverable  after  being  dyed.  The 
requirement  that  all  product  be  dyed 
blue  was  adopted  by  the  Exchange  to 
provide  certainty  %vith  regard  to  the 
nature  of  the  delivered  product. 

The  Exchange  is  now  proposing  to 
make  the  rules  currently  in  effect  for  the 
October,  November,  and  December  1903 
delivery  months  applicable  to  all  newly 
listed  and  existing  contracts  beginning 
with  the  January  1994  delivery  month. 
In  considering  whether  to  approve  thf 
amendments  for  application  to  all  newly 
listed  and  existing  contracts  beginning 
with  January  1994,  the  Commission  will 
evaluate  the  experience  with  respect  to 
futures  deliveries  in  nearby  months 
under  the  previously  approved  rules. 

Therefore,  the  Commission  is  seeking 
comments  on  the  proposed  amendments 
from  participants  in  all  segments  of  the 
beating  oil  cash  and  futures  markets, 
especially  with  regard  to  their 
experience  with  color  testing  of  dyed 
product  and  the  application  of  the 
previously  approved  amendments  to 
futures  deliveries. 


1  The  applicable  color  test  refers  to  a  vellow  to 
brown  color  spectrum  (ASTM  Dl  5001.  The  cokir 
test  ratings  range  frocn  Oi>  lo  S.0  in  .5  increments. 

2  During  the  Commission's  review  of  the 
amendments  applied  to  the  October,  Novenfaer  and 
December  1993  delivery  months,  the  CanmiMkMi't 
staff  found  that  the  industry  had  limited  experience 
performing  the  requisite  color  test  on  healing  oil 
which  had  been  dyed  blue.  Despite  this  limited 
experience,  information  supplied  by  the  Exchange 
indicated  that  inspectors  would  perform  the 
requisite  color  test  without  any  qualification  as  to 
the  validity  of  the  test  results. 
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Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  2033  K 
Street.  NW..  Washington.  DC  20581. 
Copies  of  the  amended  terms  and 
conditions  can  be  obtained  through  the 
Office  of  the  Secretariat  by  mail  at  the 
above  address  or  by  phone  at  (202)  254- 
6314. 

Other  materials  submitted  by  the 
NYMEX  in  support  of  the  proposed 
amendments  may  by  available  upon 
request  pursuant  to  the  Freedom  of 
Information  j^  (5  U.S.C.  552)  and  the 
Commission's  regulations  thereunder 
(17  CFR  part  145  (1987)).  except  to  the 
extent  they  are  entitled  to  conHdential 
treatment  asset  forth  in  17  CFR  145.5 
and  145.9.  Request  for  copies  of  such 
materials  should  be  made  to  the  FOI. 
Privacy  and  Sunshine  Act  Compliance 
Staff  of  the  OfBce  of  the  Secretariat  at 
the  Commission's  headquarters  in 
accordance  with  17  CFR  145.7  and 
145.8. 

Any  person  interested  submitting 
written  data,  views,  or  arguments 
regarding  the  proposed  amendments,  or 
with  respect  to  other  materials 
submitted  by  the  NYMEX  in  support  of 
the  proposed  amendments,  should  send 
such  comments  to  Jean  A.  Webb. 
Secretary,  Commodity  Futures  Trading 
Commission.  2033  K  Street,  NW., 
Washington.  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  October  4, 
1993. 

Blake  Imel, 
Acting  Director. 
[FR  Doc.  93-24715  Filed  10-6-93;  8:45  ami 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

(CPSC  Docket  No.  94-C0001] 

Regency  Merchandise,  Inc.,  a 
Corporation;  Provisional  Acceptance 
of  a  Settlement  Agreement  and  Order 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Provisional  acceptance  of  a 

settlement  agreement  imder  the  Federal 

Hazardous  Substances  Act. 

SUMMARY:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Federal  Hazardous  Substances  Act  in 
the  Federal  Register  in  accordance  with 
the  terms  of  16  CFR  1118.20  (eHh). 
Published  below  is  a  provisionally- 
accepted  Settlement  Agreement  with 
Regency  Mercdiandise.  Inc..  a 
corporation. 

DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  October 
22. 1993. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 
Comment  94-COOOl,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission.  Washington,  DC  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 
Earl  A.  Gershenow,  Trial  Attorney, 
Office  of  Compliance  and  Enforcement, 
Consumer  Product  Safety  Commission, 
Washington.  DC  20207;  telephone  (301) 
504-0626. 

SUPPLEMENTARY  INFORMATION: 
(Attached). 

Dated:  October  1,1993. 
Sheldon  D.  Butts, 
Deputy  Secretary. 

Settlement  Agreement  and  Order 

1.  Regency  Merchandise.  Inc. 
(hereinafter.  "Regency"),  a  corporation, 
enters  into  this  Settlement  Agreement 
(hereinafter.  "Agreement")  with  the  staff 


of  the  Consumer  Product  Safety 
Commission,  and  agrees  to  the  entry  of 
the  Order  described  herein.  The  purpose 
of  the  Agreement  and  Order  is  to  settle 
the  staff's  allegations  that  Regency 
Merchandise  knowingly  caused  the 
introduction  into  interstate  commerce  of 
certain  banned  hazardous  toys,  in 
violation  of  section  4(a)  of  the  Federal 
Hazardous  Substances  Act,  15  U.S.C. 
1263(a). 

/.  Jurisdiction 

2.  The  Commission  has  jurisdiction 
over  Regency  and  the  subject  matter  of 
this  Settlement  Agreement  pursuant  to 
section  30(a)  of  the  Consumer  Product 
Safety  Act  (hereinafter,  "CPSA").  15 
U.S.C.  2079(a).  and  sections  2(0(1)(D). 
4(a).  and  5(c)  of  the  Federal  Hazardous 
Substances  Act  (hereinafter.  "FHSA"), 
15  U.S.C.  1261(f)(1)(D).  1263(a),  and 
1264(c). 

n.  The  Parties 

3.  The  "staff*  is  the  staff  of  the 
Consumer  Product  Safety  Commission, 
an  independent  regulatory  commission 
of  the  United  States  established 
pursuant  to  section  4  of  the  CPSA.  15 
U.S.C  2053. 

4.  Regency  is  a  corporation  organized 
and  existing  under  the  laws  of  the  State 
of  California,  with  its  principal 
corporate  offices  located  at  411  S.  San 
Pedro  Street.  Los  Angeles,  CA  90013 
Regency  is  engaged  in  the  import  and 
wholesale  business.  Approximately  60 
percent  of  its  business  is  from  the 
purchase  and  sale  of  toys. 

m.  Allegations  of  the  Staff 

5.  Between  March  1991,  and  May 
1992.  Regency  caused  the  introduction 
into  interstate  commerce  of 
approximately  4,983  toys  intended  for 
use  by  children  under  three  years  of  age. 
which  are  identified  and  described 
below.  An  asterisk  (*)  next  to  the  date 
column  below  indicates  the  date  the 
staff  collected  the  toys  as  part  of  an 
establishment  inspection  of  the  firm 
rather  than  as  part  of  the  stafTs  import 
surveillance  program. 


CPSC  sam- 
ple h4o. 


Description 


Collect  date* 
entry  date 

Quantity 

03/24/91 

400 

03/24/91 

400 

03/24/91 

400 

03/24/91 

400 

03/24/91 

400 

03/24/91 

400 

12/01/91 

1200 

12/01/91 

1080 

•05/19/92 

101 

•05/19/92 

101 

•05/19/92 

101 

M-867- 
M-867- 
P»A-867- 
M-867- 
KA-867- 
M-867- 
P-867- 
P-867- 
P-867- 
P-867- 
P-867- 


■2023 

-2024 

-2425 

-2026 

-2027 

-2028 

7719 

7720 

7841 

7842 

7843 


Telephone  Car  (Hippo),  Regency  WofW  Trading,  Inc 

Telephone  Car  (Cow)  Regency  World  Trading,  Inc 

Telephone  Car  (Dog),  Regency  Wortd  Trading,  Inc , 

Telephone  Car  (Hippo),  Regency  World  Trading,  Inc 

Animal  Car  Telephone  (Dog),  Regency  Wortd  Trading,  Inc  . 
Aninial  Car  Telephone  (Rhino),  Regency  World  Trading.  Inc 

Bear  Ptxx>e,  Manley  Toys.  Ltd 

Clown  PtHKie,  Manley  Toys,  Ltd „ 

Funny  Buggy  (Truck).  Hello  Modem  Toys  Industrial ..._ 

Funny  Buggy  (Car),  Hello  Modem  Toys  Industrial 

Funny  Buggy  (Diesel  Truck)  Helto  Modem  Toys  Industrial  .. 


6.  The  toys  identiBed  in  paragraph 
five  above  are  subject  to,  but  failed  to 
comply  with,  the  Conunission's  Small 
Parts  Regulation,  16  CFR  part  1501,  in 
that  when  tested  under  the  "use  and 
abuse"  test  methods  speciAed  in  16  CFR 
1500.51  and  1500.52,  (a]  one  or  more 
parts  of  each  tested  toy  separated  and 
(b)  one  OT  more  of  the  separated  parts 
frdm  each  of  the  tested  toys  fit 
completely  within  the  test  cylinder,  as 
set  forth  in  16  CTR  1501.4. 

7.  Because  the  separated  parts  fit 
completely  within  the  test  cylinder  as 
described  in  paragraph  six  above,  each 
of  the  toys  identified  in  paragraph  five 
presents  a  "mechanical  hazard"  within 
the  meaning  of  section  2(s)  of  the  FHSA, 
15  U.S.C.  1261(s)  (choking,  aspiration 
and/or  ingestion  of  small  parts). 

8.  Each  of  the  toys  identified  in 
paragraph  five  above  is  a  "hazardous 
substance"  pursuant  to  section  2(0(lKD) 
of  the  FHSA,  15  U.S.C  1261(f)(1)(D). 

9.  Each  of  the  toys  identified  in 
paragraph  five  above  is  a  "banned 
hazardous  substance"  pursuant  to  (a) 
section  2(q)(l)(A)  of  the  FHSA,  15 
U.S.C.  1261(q)(l)(A)  (any  toy  or  other 
article  intended  for  use  by  children 
which  bears  or  contains  a  hazardous 
substance);  and  (b)  16  CFR 
1500.18(a)(9). 

10.  Regency  knowingly  caused  the 
introduction  into  Interstate  commerce  of 
the  aforesaid  banned  hazardous  toys,  in 
violation  of  section  4(a)  of  the  FHSA,  15 
U.S.C.  1263(a),  for  which  a  civil  penalty 
may  be  imposed  pursuant  to  section  5(c) 
of  the  FHSA.  15  U.S.C  1264(c). 

IV,  Besponse  of  Regency 

11.  Regency  denies  the  allegations  of 
the  staff  set  forth  in  paragraphs  five 
through  ten  above  that  it  has  knowingly 
caused  the  introduction  into  commerce 
of  the  aforesaid  banned  hazardous  toys, 
or  that  it  has  violated  the  FSHA  as 
alleged  by  the  staff. 

V.  Agreement  of  the  Parties 

12.  The  Consumer  Product  Safety 
Commission  has  jurisdiction  over 
Regency  and  the  subject  matter  of  this 
Settlement  Agreement  and  Order  under 
the  following  acts:  Consumer  Product 
Safety  Act.  15  U.S.C.  2051  et  seq..  and 
the  Federal  Hazardous  Substances  Act, 
15  U.S.C.  1261  etseq. 

13.  Upon  final  acceptance  by  the 
Commission  of  this  Settlement 
Agreement.  Regency  agrees  to  pay  to  the 
Commissioo  a  civil  penalty  in  the 
amount  of  Forty  Thousand  and  00/100 
Dollars  ($40,000.00).  in  two  (2)  equal 
installment  payments  of  Twenty 
Thousand  and  00/100  ($20,000.00)  on  or 
before  December  31, 1993,  and  on  or 
before  December  31, 1994,  respectively. 


Payment  of  the  full  amount  of  the  dvil 
penalty  shall  settle  fully  the  staffs 
allegations  set  forth  in  paragraphs  fiv« 
through  ten  above  that  Regency  violated 
the  FHSA.  Any  late  installment 
payment  shall  be  charged  interest  at  the 
federal  legal  rate  of  interest  in  effect 
during  the  period  that  the  payment  is 
overdue  under  the  provisions  of  28 
U.S.C.  1961  (a)  and  (b).  Any  late 
payment  over  thirty  (30)  d^  duration 
shall  make  the  entire  outstanding 
balance  due. 

14.  The  Commission  does  not  make 
any  determination  that  Regency 
knowingly  violated  the  FHSA.  The 
Commission  and  Regency  agree  that  this 
Agreement  is  entered  into  for  the 
purposes  of  settlement  only. 

15.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the 
Commission  and  issuance  of  the  Final 
Order.  Regency  knowingly,  voluntarily 
and  completely,  waives  any  rights  it 
may  have  in  this  matter  (1)  to  an 
administrative  or  judicial  hearing,  (2)  to 
judicial  review  or  other  challenge  or 
contest  of  the  validity  of  the 
Commission's  actions,  (3)  to  a 
determination  by  the  Commission  as  to 
whether  Regency  failed  to  comply  with 
the  FHSA  as  aforesaid,  and  (4)  to  a 
statement  of  finHing«s  of  fact  and 
conclusions  of  law. 

16.  For  purpos0s  of  section  6(b)  of  the 
CPSA.  15  U.S.C  2055(b).  this  matter 
shall  be  treated  as  if  a  complaint  had 
issued;  and,  the  Commission  may 
publicize  the  terms  of  the  Settlement 
Agreement  and  Order. 

17.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  by 
the  Commission,  this  Settlement 
Agreement  and  Order  shall  be  placed  on 
the  public  record  and  shall  be  published 
in  the  Federal  Register  in  accordance 
with  the  procedures  set  forth  in  16  CFR 
1118.20(e)-(h).  If  the  Commission  does 
not  receive  any  written  request  not  to 
accept  the  Settlement  Agreement  and 
Order  within  15  days,  the  Settlement 
Agreement  and  Order  will  be  deemed 
finally  accepted  on  the  16th  day  after 
the  date  it  is  published  in  the  Federal 
Register. 

18.  The  parties  further  agree  that  the 
Commission  shall  issue  the  attached 
Order  incorporated  herein  by  reference; 
and  that  a  violation  of  the  Order  shall 
subject  Regency  to  appropriate  legal 
action. 

19.  No  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  this  Settlement  Agreement 
and  Order  may  be  used  to  vary  or  to 
contradict  its  terms. 

20.  The  provisions  of  the  Settlement 
Agreement  and  Order  shall  apply  to 


Regency  and  each  of  its  successors  and 
assigns. 

Respondent  Regency  Merchandise,  Inc. 

Dated:  July  19.  \993. 
Commission  Staff 
David  Schmelt28r. 

Assistant  Execu  tnt  Director,  Office  of 

Compliance  and  Enforcement 

Alan  H.  Schoem, 

Director,  Division  of  Adrntntetrative 

Litigation,  Office  of  Compliance  and 

Enforcement 

Dated:  July  22, 1993. 

Earl  A  Gersbenow, 

Trial  Attorney,  Division  of  Administrative 
Litigation,  Office  of  Compliance  and 
Enforcement 

Dated:  July  22. 1993. 

Dennis  C  Kacoyanis, 

Trial  Attorney,  Division  of  Administrative 
Litigation,  Office  of  Compliance  and 
Enforcement. 

Order 

Upon  consideration  of  the  Settlement 
Agreement  entered  into  between 
respondent  Regency  Merchandise.  Inc., 
a  corporation,  and  the  staff  of  the 
Consumer  Product  Safety  Commission; 
and  the  Commission  having  jurisdiction 
over  the  subject  matter  and  Regency 
Merchandise,  Inc.;  and  it  appearing  that 
the  Settlement  Agreement  is  in  the 
public  interest,  it  is 

Ordered,  that  the  Settlement 
Agreement  be  and  hereby  is  accepted,  as 
indicated  below;  and  it  is 

Further  Ordered,  that  upon  final 
acceptance  of  the  Settlement 
Agreement.  Regency  Merchandise,  Inc. 
shall  pay  to  the  Commission  a  dvil 
penahy  in  the  amount  of  Forty 
Thousand  and  00/100  Dollars 
($40,000.00).  in  two  (2)  equal 
installment  payments  of  Twenty 
Thousand  and  00/100  ($20,000.00)  on  or 
before  December  31. 1993,  and  on  or 
before  December  31, 1994.  respectively. 
Paynient  of  the  full  amount  of  the  dvil 
penalty  shall  settle  fully  the  stafTs 
allegations  set  forth  in  paragraphs  five 
through  ten  in  the  Settlement 
Agreement  that  Regency  violated  the 
FHS.\.  Any  late  installment  payment 
shall  be  charged  interest  at  the  federal 
legal  rate  of  interest  in  effect  during  the 
period  that  the  payment  is  overdue 
under  the  provisions  of  28  U.S.C 
1961(a)  and  (b).  Any  late  payment  over 
thirty  (30)  days  duration  shall  make  the 
entire  outstanding  balance  due. 

Provisionally  accepted  and  Provisional 
Order  issued  on  the  4th  day  of  October.  1993. 
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By  Order  of  the  Commission: 
Sadye  E.  Dunn. 

Secretary,  Consumer  Product  Safety 
Ck)mmission. 
|FR  Doc.  93-24693  Filed  10-6-93;  8:45  ami 

BNJJNQ  COM  tSSS-OI-M 

[CPSC  Docket  No.  94-C0002] 

Yuchius  Morality,  Inc.,  a  Corporation; 
Provisional  Acceptance  of  a 
Settlement  Agreement  and  Order 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Provisional  acceptance  of  a 

settlement  agreement  under  the  Federal 

Hazardous  Substances  Act. 

SUMMARY:  It  is  the  policy  of  the 
Conmiission  to  publish  settlements 
which  it  provisionally  accepts  imder  the 
Federal  Hazardous  Substances  Act  in 
the  Federal  Register  in  accordance  with 
the  terms  of  16  CFR  1118.20(e)-(h). 
Published  below  is  a  provisionally- 
accepted  Settlement  Agreement  with, 
Yuchius  Morality,  hic,  a  corporation. 
DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  October 
22, 1993. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 


Comment  94-C0002,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207 

FOR  FURTHER  INFORMATION  CONTACT:  Earl 

A.  Gershenow  I.  Kramer,  Trial  Attorney, 
Office  of  Compliance  and  Enforcement, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-0626. 

SUPPI.EMENTARY  INFORMATION:  (attached) 

Dated:  October  1.1993. 
Sheldon  D.  Butts, 

Deputy  Secretary. 


{CPSC  Docket  No.  94-C0002] 

Yuchius  Morality,  Inc.  a  Corporation; 
Settlement  Agreement  and  Order 

1.  Yuchius  Morality,  Inc.  (hereinafter, 
"Yuchius"),  a  corporation,  enters  into 
this  Settlement  Agreement  (hereinafter, 
"Agreement")  with  the  staff  of  the 
Consumer  Product  Safety  Commission, 
and  agrees  to  the  entry  of  the  Order 
described  herein.  The  purpose  of  the 
Agreement  and  Order  is  to  settle  the 
stafTs  allegations  that  Polly  Gaz 
knowingly  caused  the  introduction  into 
interstate  commerce  of  certain  banned 
hazardous  toys,  in  violation  of  section 
4(a)  of  the  Federal  Hazardous 
Substances  Act,  15  U.S.C.  1263(a). 


I.  Jurisdiction 

2.  The  Commission  has  jiu-isdiction 
over  Yuchius  and  the  subject  matter  of 
this  Settlement  Agreement  pursuant  to 
section  30(a)  of  the  Consumer  Product 
Safety  Act  (hereinafter.  "CPSA"),  15 
U.S.C.  2079(a),  and  sections  2(f)(1)(D). 
4(a),  and  5(c)  of  the  Federal  Hazardous 
Substances  Act  (hereinafter,  "FHSA"), 
15  U.S.C  1261(0(1)(D),  1263(a),  and 
1264(c). 

n.  The  Parties 

3.  The  "staff"  is  the  staff  of  the 
Consumer  Product  Safety  Commission, 
an  independent  regulatory  commission 
of  the  United  States  established 
pursuant  to  section  4  of  the  CPSA,  15 
U.S.C.  2053. 

4.  Yuchius  is  a  corporation  organized 
and  existing  under  the  laws  of  the  State 
of  New  York,  with  its  principal 
corporate  offices  located  at  635  W.  27th 
Street,  New  York,  New  York  10001. 
Yuchius  is  engaged  in  the  import  and 
wholesale  business.  Approximately  60 
percent  of  its  business  is  hom  the 
purchase  and  sale  of  toys. 

ni.  Allegations  of  the  staff' 

5.  Between  January,  1991,  and 
February  1991,  Yuchius  caused  the 
introduction  into  interstate  commerce  of 
approximately  1,620  toys  intended  for 
use  by  children  under  three  years  of  age, 
which  are  identified  and  described 
below: 


CPSC  sample  no. 

Description 

Ship  date 
entry  date 

Quantity 

M-800-1906  

M-800-1 907 

M-867-2429 j. 

Pull  Elephant  Toy.  All  Toys  Co.  Ltd „ 

Cooking  Set,  Manley  Toys  Limited „ 

Musical  Television.  Light  Gain  Limited _ 

Educational  Telephone,  Light  Gain  Limited 

•01/24/92 

•02/05/91 

02/10/91 

02/21/91 

240 
180 
720 

M-867-2448  

480 

The  astehsk  (•)  next  to  the  date  column  above  indicates  shipping  dates  because  the  entry  dates  are  not  readily  available. 


6.  The  toys  identified  in  paragraph 
five  above  are  subject  to,  but  failed  to 
comply  with,  the  Commission's  Small 
Parts  Regulation,  16  CFR  part  1501,  in 
that  when  tested  under  the  "use  and 
abuse"  test  methods  specified  in  16 
CFR1500.51  and  1500.52.  (a)  one  or 
more  parts  of  each  tested  toy  separated 
and  (b)  one  or  more  of  the  separated 
parts  from  each  of  the  tested  toys  fit 
completely  within  the  test  cylinder,  as 
set  forth  in  16  CFR  1501.4. 

7.  Because  separated  parts  fit 
completely  within  the  test  cylinder  as 
described  in  paragraph  six  above,  each 
of  the  toys  identified  in  paragraph  five 
presents  a  "mechanical  hazard"  within 
the  meaning  of  section  2(s)  of  the  FHSA, 
15  U.S.C.  1261(s)  (choking,  aspiration 
and/or  ingestion  of  small  parts). 


8.  Each  of  the  toys  identified  in 
paragraph  five  above  is  a  "hazardous 
substance"  pursuant  to  section  2(f)(1)(D) 
of  the  FHSA,  15  U.S.C.  1261(f)(1)(D). 

9.  Each  of  the  toys  identified  in 
paragraph  five  above  is  a  "banned 
hazardous  substance"  pursuant  to  (a) 
section  2(q)(l)(A)  of  the  FHSA.  15 
U.S.C.  1261(q)(l)(A)  (any  toy  or  other 
article  intended  for  use  by  children 
which  bears  or  contains  a  hazardous 
substance):  and  (b)  16  CFR 
1500.18(a)(9). 

10.  Yuchius  knowingly  caused  the 
introduction  into  interstate  commerce  of 
the  aforesaid  banned  hazardous  toys,  in 
violation  of  section  4(a)  of  the  FHSA,  15 
U.S.C.  1263(a),  for  which  a  civil  penalty 
may  be  imposed  pursuant  to  section  5(c) 
of  the  FHSA,  15  U.S.C.  1264(c). 


IV.  Response  of  Yuchius 

11.  Yuchius  denies  the  allegations  of 
the  staff  set  forth  in  paragraphs  five 
through  ten  above  that  it  has  knowingly 
caused  the  introduction  into  commerce 
of  the  aforesaid  banned  hazardous  toys, 
or  that  it  has  violated  the  FHSA  as 
alleged  by  the  staff. 

V.  Agreement  of  the  Parties 

12.  The  consumer  Product  Safety 
Commission  has  jurisdiction  over 
Yuchius  and  the  subject  matter  of  this 
Settlement  Agreement  and  Order  under 
the  following  acts:  Consumer  Product 
Safety  Act,  15  U.S.C  2051  et  seq.,  and 
the  Federal  Hazardous  Substances  Act, 
15U.  S.C.I  261  etseq. 

13.  Upon  final  acceptance  by  the 
commission  of  this  Settlement 
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Agreement,  Yuchixu  agrees  to  pay  to  the 
commission  a  dvil  penalty  in  the 
amount  of  TWenty  Thousand  and  00/ 
100  dollars  ($20,000.00),  in  two  (2) 
equal  installment  payments  of  Ten 
l^ousand  and  00/100  ($10,000.00)  on  or 
before  December  31. 1993,  and  on  or 
before  December  31. 1994.  respectively. 
Payment  of  the  full  amount  of  the  dvil 
penalty  shall  settle  fully  the  staff's 
.  allegations  set  forth  in  paragraphs  five 
through  ten  above  that  Yuchius  violated 
the  FHSA.  The  outstanding  balance  of 
any  late  installment  payment  shall  be 
charged  interest  at  the  fisderal  legal  rate 
of  interest  under  the  provisions  of  28 
U.S.C  1961  (a)  and  (b).  Any  late 
payment  over  thirty  30  days  duration 
shall  make  the  entire  outstanding 
balance  due  and  payable. 

14.  The  Commission  does  not  make 
any  determination  that  Yuchius 
knowingly  violated  the  FHSA.  The 
Commission  and  Yuchius  agree  that  this 
Agreement  is  entered  into  for  the 
purposes  of  settlement  only. 

15.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the 
Commission  and  issuance  of  the  Final 
Order,  Yuchius  knowingly,  volimtarily 
and  completely,  waives  any  rights  it 
may  have  in  this  matter  (1)  to  an 
administrative  or  judicial  hearing,  (2)  to 
judicial  review  or  other  challenge  or 
contest  of  the  validity  of  the 
Commission's  actions.  (3)  to  a 
determination  by  the  Commission  as  to 
whether  Yuchius  failed  to  comply  with 
the  FHSA  as  aforesaid,  and  (4)  to  a 
statement  of  findings  of  fact  and 
conclusions  of  law. 

16.  For  purposes  of  section  6(b)  of  the 
CPSA,  15  U.S.C  2055(b).  this  matter 
shall  be  treated  as  if  a  complaint  had 
issued;  and,  the  Commission  may 
publidze  the  terms  of  the  Settlement 
Agreement  and  Order. 

17.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  by 
the  Commission,  this  Settlement 
Agreement  and  Order  shall  be  placed  on 
the  pubUc  record  and  shall  be  pubUshed 
in  the  Federal  Register  in  accordance 
with  the  procedures  set  forth  in  16  CFR 
1118.20(e)-{h).  If  the  Commission  does 
not  receive  any  written  request  not  to 
accept  the  Settlement  Agreement  and 
Order  within  15  days,  the  Settlement 
Agreement  and  Order  will  be  deemed 
finally  accepted  on  the  16th  day  after 
the  date  it  is  published  in  the  Federal 
Register. 

18.  The  parties  further  agree  that  the 
Commission  shall  issue  the  attached 
Order  incorporated  herein  by  reference; 
and  that  a  violation  of  the  Order  shall 
subject  Yuchius  to  appropriate  legal 
action. 


19.  No  agreement,  imderstanding, 
representation,  or  interpretation  not 
contained  in  this  Settlement  Agreement 
and  Order  may  be  used  to  vary  or  to 
contradict  its  terms. 

20.  The  provisions  of  the  Settlement 
Agreement  and  Order  shall  apply  to 
Yuchius  and  each  of  its  successors  and 
assigns. 

Respondent  Yuchius  Morality.  Inc. 

Dated:  July  19. 1993. 
JackYu, 
President,  Yuchius  Morality,  Inc.,  635  W. 

27th  Street.  New  York,  New  York  10001. 

Commission  Staff 

David  Schmeltzar, 

Assistant  Executive  Director,  Office  of 

Compliance  and  Enforcement 
Alan  H.  Schoem, 
Acting  Director,  Division  of  Administrative 

Litigation.  Office  of  Compliance  and 

Enforcement. 

Dated:  July  22. 1993. 
Earl  A.  Gershenow, 
Trial  Attorney.  Division  of  Administrative 

Litigation.  Office  of  Compliance  and 

Enforcement 

Dated:  July  22, 1993. 
Dennis  C.  Kacoyanis, 
Trial  Attorney,  Division  of  Administrative 

Litigation,  Office  of  Compliance  and 

Enforcement 

[CPSC  Docket  Na  94-C0002] 

YucNua  Morality,  Inc.  •  Corporation; 
Order 

Upon  consideration  of  the  Settlement 
Agreement  entered  into  between 
respondent  Yuchius  MoraUty,  Inc.,  a 
corporation,  and  the  staff  of  the 
Consumer  Product  Safety  Commission; 
and  the  Commission  having  jurisdiction 
over  the  subject  matter  and  Yuchius 
Morality,  Inc.;  and  it  appearing  that  the 
Settlement  Agreement  is  in  the  pubUc 
interest,  it  is 

Ordered,  that  the  Settlement 
Agreement  be  and  hereby  is  accepted,  as 
indicated  below;  and  it  is 

Further  Ordered,  that  upon  final 
acceptance  of  the  Settlement 
Agreement,  Yuchius  Morality,  Inc.  shall 
pay  to  the  Commission  a  dvil  penalty 
in  the  amount  of  Twenty  Thousand  and 
00/100  Dollars  ($20,000.00),  in  two  (2) 
equal  installment  payments  of  Ten 
Thousand  and  00/100  ($10,000.00)  on  or 
before  December  31, 1993,  and  on  or 
before  December  31. 1994,  respectively. 
Payment  of  the  full  amount  of  the  dvil 
penalty  shall  settle  fully  the  staff's 
allegations  set  forth  in  paragraphs  five 
through  ten  of  the  Settlement 
Agreement  that  Yuchius  violated  the 
FHSA.  The  outstanding  balance  of  any 
late  installment  payment  shall  be 
diarged  interest  at  the  federal  legal  rate 


of  interest  under  the  provisions  of  28 
U.S.C  1961(a)  and  (b).  Any  late 
payment  over  thirty  (30)  days  duration 
shall  make  the  entire  outstanding 
balance  due. 

ProvisionaUy  accepted  and 
Provisional  Order  issued  on  the  4th  day 
of  Odober,  1993. 

By  Order  of  the  Commission: 
S«dy«  E.  Dann. 

Secretary,  Consumer  Product  Safoty 
Commission. 

Finally  accepted  and  Pinal  Order  issued  on 

the day  of , 

199_. 

[PR  Doc  93-24694  Filed  10-6-43;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Defense  Logistics  Agency 

Reduction  of  Govwmment  BUI  of 
Lading  (GBL)  Distribution 

AGENCY:  E)efense  Logistics  Agency, 
Department  of  Defense. 
ACTION:  Notice  of  conclusion  of  GBL  test 
at  DLA  depots  which  had  reduced 
carrier  copies  from  4  to  2. 

SUMMARY:  This  notice  announces 
termination  of  the  CBL  test  at  DLA 
Distribution  Depots.  Use  of  the  seven 
part  GBLs  will  be  resumed  at  the  depots. 
Testing  of  the  seven  part  form,  in  Ueu 
of  the  nine  part  form,  at  Defense 
Centred  Management  Districts  (DCMDs) 
and  Defense  Subsistence  Offices  (DSOs) 
will  continue. 

EFFECTIVE  DATE:  Odober  7. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Brian  Sheridan,  Traffic  Management 
Spedahst,  Transportation  Division. 
Defense  Logistics  Agency,  Department 
of  Defense,  Cameron  Station. 
Alexandria,  VA,  (703)  274-0566. 

Phillip  E.  Jung. 

Colonel,  USAF,  Staff  Director,  Transportation 

Office. 

[PR  Doc.  93-24681  Filed  10-6-93;  8:45  am] 
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Public  Infonnation  Collection 
Requirement  Sutmltted  to  0MB  for 
Review 

AGENCY:  DoD. 

ACTION:  Notice 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Ad  (44  U.S.C. 
chapter  35). 
Title,  applicable  form,  and  0MB  control 

numoer:  Department  of  Defense 
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Personnel  Security  Questionnaire;  DD 
Form  398.  DD  Form  398  INST,  and 
DD  Form  1879:  OMB  Control  Number 
0704-0299 

Type  of  request:  Revision 

Number  of  respondents:  146,000 

Responses  per  respondent:  1 

Annual  responses:  146,000 

Average  burden  per  response:  3  hours 

Annual  burden  nours:  438,000 

Needs  and  uses:  The  information 
collected  by  the  DD  Form  398  is  used 
by  the  Defense  Investigative  Service  to 
conduct  Single  Scope  Background 
Investigations  (SSBIs),  Periodic 
Reinvestigations  (PRs),  and  Special 
Investigative  Inquiries  (SIIs).  These 
provide  the  basis  for  determination  of 
a  person's  eligibility  for  access  to 
classified  information,  appointment  to 
a  sensitive  position,  assignment  to 
duties  that  require  a  personnel 
security  or  trustworthiness 
determination,  continuing  eligibility 
for  retention  of  a  security  clearance, 
or  assignment  to  other  sensitive 
duties.  The  DD  Form  398  INST 
provides  guidance  for  completing  the 
DD  Form  398.  The  DD  Form  1879  is 
used  to  request  an  SSBI.  PR.  or  SU, 
and  accompanies  the  DD  Form  398. 

Affected  public:  Individuals  or 
households;  Federal  agencies  or 
employees 

Frequency:  On  occasion 

Respondent's  obligation:  Voluntary 

OMB  desk  officer:  Mr.  Edward  C 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent 
to  Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD.  room  3235,  New  Executive 
Office  Building,  Washington.  DC 
20503 
DOD  clearance  officer:  Mr.  William  P. 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
suite  1204,  Arlington.  VA  22202-4302 

Dated:  October  1, 1993. 
Patricu  L.  Toppings. 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(PR  Doc.  93-24583  Filed  10-6-93;  8:45  am) 
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PuMic  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 


information  under  the  provisions  of  the 

Paperwork  Reduction  Act  (44  U.S.C. 

chapter  35). 

Title,  applicable  form,  and  OMB  control 
number:  Department  of  Defense 
National  Agency  Questionnaire;  DD 
Form  398-2,  DD  Form  398-2  INST; 
OMB  Control  Number  0704-0298 

Type  of  request:  Revision 

Number  of  respondents:  550,000 

Responses  per  respondent:  1 

Annual  responses:  550,000 

Average  burden  per  response:  2.25 
hours 

Annual  burden  hours:  1,237,500 

Needs  and  uses:  The  information 
collected  by  the  DD  Form  398-2  is 
used  by  the  Defense  Investigative 
Service  to  conduct  National  Agency 
Checks  which  provide  the  basis  for 
determination  of  a  person's  eligibility 
for  access  to  classified  information, 
employment  in  sensitive  positions, 
and  entrance  into  the  Armed  Forces. 
The  DD  Form  398-2  INST  provides 
guidance  for  completing  the  DD  Form 
398-2. 

Affected  public:  Individuals  or 
households;  Federal  agencies  or 
employees 

Frequency:  On  occasion 

Respondent's  obligation:  Voluntary 

OMB  desk  officer:  Mr.  Edward  C. 
Springer.  Written  comments  and 
recommendations  on  the  pro]>osed 
information  collection  should  be  sent 
to  Mr.  Springer  at  the  Office  of 
Management  and  Budget,  E>esk  Officer 
for  DoD,  room  3235,  New  Executive 
O^ice  Building.  Washington.  DC 
20503 

DOD  clearance  officer:  Mr.  William  P. 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce.  WHS/ 
DIOR.  1215  Jefferson  Davis  Highway, 
suite  1204,  Arlington.  VA  22202-4302 

Dated:  October  1, 1993. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  93-24584  Filed  10-6-93;  8:45  ami 
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Public  infonnation  Collection 
Requirement  Sut}mitted  to  OMB  for 
Review 


Subpart  225.72.  Reporting  Contract 
Performance  Outside  the  United 
States,  and  the  Clause  at  252.225- 
7026;  DD  Form  2139;  OMB  Control 
Number  0704-0355 

Type  of  request:  Extension 

Number  of  respondents:  300 

Responses  per  respondent:  6 

Annual  responses:  1,800 

Average  burden  per  response:  .5  hours 

Annual  burden  nours:  900 

Needs  and  uses:  The  clause  at  DEARS 
252.225-7026.  Reporting  of  Contract 
Performance  Outside  the  United 
States,  is  used  in  E)oD  solicitations 
and  contracts  with  an  estimated  or 
actual  value  exceeding  $500,000.  The 
clause  requires  offerors  and 
contractors  to  provide  infonnation  on 
intended  and  actual  contract 
performance  outside  the  United 
States.  This  information  is  needed  for 
annual  exchanges  of  data  between  the 
United  States  and  foreign  countries, 
and  for  compliance  with  the 
requirements  of  section  840  of  The 
National  Defense  Authorization  Act 
for  Fiscal  Year  1993  (Public  Law  102- 
484). 

Affected  public:  Businesses  of  other  for- 
profit  and  Small  businesses  or 
organizations 

Frequency:  On  occasion 

Respondent's  obligation:  Mandatory 

OMB  desk  officer:  Mr.  Peter  N.  Weiss. 
Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent 
to  Mr.  Weiss  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  room  3235,  New  Executive 
Office  Building,  Washington,  DC 
20503 

DOD  clearance  officer:  Mr.  William  P. 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce.  WHS/ 
DIOR.  1215  Jefferson  Davis  Highway, 
suite  1204.  ArUngton.  VA  22202-4302 

Dated:  October  4, 1993 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc  93-24640  Filed  10-6-93;  8:45  am] 
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ACTION:  Notice. 


AGENCY:  DoD. 
action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 
Title;  applicable  form,  and  OMB  control 

number:  DoD  FAR  Supplement. 


Office  of  the  Secretary 

DoD  Government-Industry  Technical 
Data  Commlttae;  Meeting 

agency:  Office  of  the  Under  Secretary  of 
Defense  (Acquisition). 
ACnON:  Notice. 

summary:  Pursuant  to  section  807  of 
Public  Law  102-120.  the  National 
Defense  Authorization  Act  for  Fiscal 


Years  1992  and  1993,  a  Government- 
Industry  Technical  Data  Committee  has 
been  formed.  The  committee  will  make 
recommendations  to  the  Secretary  of 
Defense  for  the  final  regulations 
required  by  subsection  (a)  of  10  U.S.Q 
2320.  "Rights  in  Technical  Data." 

The  next  committee  meetings  are 
scheduled  for  October  27  and  28  1993, 
from  9:30  a.m.  to  4  p.m.  at  The  Russell 
Baker  Conference  Room,  room  1000,  815 
Connecticut  Ave.,  NW.,  Washington,  DC 
2000&-4078.  These  meetings  will  be 
open  to  the  public.  For  more 
information,  please  contact  the 
Committee  Executive  Secretary, 
Angelena  Moy  at  (703)  693-5639. 

Dated:  October  4, 1993. 
Fatiida  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
pnt  Doc  93-24639  Filed  10-6-93;  8:45  am] 
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Telecommunications  Service  Priority 
System  Oversight  Committee;  Meeting 

agency:  National  Communications 

System,  DoD. 

ACTION:  Notice  of  meeting  change. 

Previously  announced  meeting  of  the 
Telecommunications  Service  Priority 
CTSP)  System  Oversight  Committee  (58 
FR  49287)  has  been  changed  to  convene 


Wednesday,  November  10, 1993.  from  9 
a.m.  to  4:30  p.m.  The  meeting  will  be 
held  at  Booz-Allen  &  Hamilton,  8283 
Greensboro  Drive,  McLean.  Virginia 
22102,  room  1169.  The  agenda  remains 
as  follows: 

— Opening/ Administrative  Remarks 

— Review  June  4, 1993  Meeting  Summary 

and  Status  of  Actions 
— TSP  Program  Office  Update 
— TSP  Ad  Hoc  Working  Group  Report 
— Review  of  Action  Items 
— Old  Business/New  Business 

Anyone  interested  in  attending  or 
presenting  additional  information  to  the 
Committee,  please  contact  the  National 
Commimications  System  TSP  Program 
Office,  Bernard  Farrell  (703)  746-5375 
or  Susan  Flint  (703)  692-0040,  by 
October  25, 1993. 

Dated:  October  1,1993. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  93-24582  Filed  1O-0&-93;  8:45  ami 
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Per  Diem,  Travel  and  Transportation 
Allowance  Committee;  Changes  in 
Rates 

AGENCY:  Per  Diem,  Travel  and 
Transportation  Allowance  Committee, 
DOD. 


ACTION:  Publication  of  changes  in  per 
diem  rates. 


SUMMARY:  The  Per  Diem,  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Civilian  Personnel  Per  Diem 
Bulletin  Number  172.  This  bulletin  lists 
changes  in  per  diem  rates  prescribed  for 
U.S.  Government  employees  for  official 
travel  in  Alaska,  Hawaii,  Puerto  Rico, 
the  Northern  Mariana  Islands  and 
Possessions  of  the  United  States. 
Bulletin  Number  172  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 

EFFECTIVE  DATE:  1  October  1993. 

SUPPI.EMENTARY  INFORMATION:  This 
document  gives  notice  of  changes  in  per 
diem  rates  prescribed  by  the  Per  Diem, 
Travel  and  Transportation  Allowance 
Committee  for  non-foreign  areas  outside 
the  continental  United  States. 
Distribution  of  Qvilian  Personnel  Per 
Diem  Bulletins  by  mail  was 
discontinued  efiiective  1  June  1979.  Per 
Diem  Bulletins  published  periodically 
in  the  Federal  Register  now  constitute 
the  only  notification  of  change  in  per 
diem  rates  to  agencies  and 
establishments  outside  the  Department 
of  Defense. 

The  text  of  the  Bulletin  follows: 

OaLiW  COOK  MOB  0«  M 
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MAXIMUM  PER  DIEM  RATES   FOR  OFFICIAL  TRAVEL  IN  ALASKA,    HAWAII,    THE 
COMMONWEALTHS  OF  PUERTO  RICO  AND  THE  NORTHERN  MARIANA  ISLANDS  AND 
POSSESSIONS  OF  THE  UNITED  STATES   BY  FEDERAL  GOVERNMENT  CIVILIAN 
EMPLOYEES 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)   + 

(B) 

-   (C) 

ALASKA: 

ADAK  5/ 

$  10 

$  34 

$  44 

10-01-91 

ANAKTUVUK  PASS 

83 

57 

140 

12-01-90 

ANCHORAGE 

05-15--09-15 

174 

71 

245 

05-15-93 

09-16--05.14 

81 

66 

147 

12-01-92 

ANIAK 

73 

36 

109 

07-01-91 

ATQASUK 

129 

86 

215 

12-01-90 

BARROW 

86 

73 

159 

06-01-91 

BETHEL 

82 

69 

151 

10-01-93 

BETTLES 

65 

45 

110 

12-01-90 

COLD  BAY 

110 

54 

164 

07-01-93 

COLDFOOT 

95 

59 

154 

10-01-92 

CORDOVA 

66 

77 

143 

12-01-92 

CRAIG 

67 

35 

102 

07-01-91 

DILLINGHAM 

76 

38 

114 

12-01-90 

DUTCH  HARBOR-UNALASKA 

113 

67 

180 

05-01-92 

EIELSON  AFB 

05-15--09-15 

100 

66 

166 

05-15-93 

09-16--05-14 

65 

67 

132 

12-01-92 

ELMFNDORF  AFB 

05-15--09-15 

174 

71 

245 

05-15-93 

G9-16--05-14 

81 

66 

147 

12-01-92 

EMMONAK 

62 

61 

123 

10-01-93 

FAIRBANKS 

05-15--09-15 

100 

66 

166 

05-15-93 

09-16--05-14 

65 

67 

132 

12-01-92 

FALSE  PASS 

80 

37 

117 

06-01-91 

FT.  RICHARDSON 

05-15--09-15 

174 

71 

245 

05-15-93 

09.16--05-14 

81 

66 

147 

12-01-92 

FT.  WAINWRIGHT 

05-15--09-15 

100 

66 

166 

05-15-93 

09-16--05-14 

65 

67 

132 

12-01-92 

HOMER 

05-01--09-30 

71 

60 

131 

05-01-93 

10-01--04-30 

53 

62 

115 

12-01-92 

JUNEAU 

05-01--10-01 

88 

74 

162 

05-01-92 

10-02--04-30 

75 

73 

148 

01-01-92 

KATMAI  NATIONAL  PARK 

89 

59 

148 

12-01-90 
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MAXIMUM  PER  DIEM  RATES  FOR  OFFICIAL  TRAVEL  IN  ALASKA,  HAWAII.  THE 
COMMONWEALTHS  OF  PUERTO  RICO  AND  THE  NORTHERN  MARIANA  ISLANDS  AND 
POSSESSIONS  OF  THE  UNITED  STATES  BY  FEDERAL  GOVERNMENT  CIVILIAN 
EMPLOYEES 


Alaska:  (cont'D) 
kenai-soldotna 

04-02--09-30 
10-01--04-01 
KETCHIKAN 

05-14--10-14 
10-15--05-13 
KING  SALMON  3/ 
KLAWOCK 
KODIAK 
KOTZEBUE 
KUPARUK  OILFIELD 
METLAKATLA 
MURPHY  DOME 
05-15--09-15 
09.16--05-14 
NELSON  LAGOON 
NOATAK 
NOME 
NOORVIK 
PETERSBURG 
POINT  HOPE 
POINT  LAY  6/ 
PRUDHOE  BAY-DEADHORSE 
SAND  POINT 
SEWARD 

05-01--09-30 
10-01--04-30 
SHUNGNAK 

SITKA-MT.  EDGECOMBE 
SKAGWAY 

05-14--10-14 
10-15--05-13 
SPRUCE  CAPE 
ST.  GEORGE 
ST.  MARY'S 
ST.  PAUL  ISLAND 
TANANA 
TOK 

04-21--10-31 
11-01--04-20 


MAXIMUM 

MAXIMUM 

LODGING    M&IE 

PER  DIEM 

EFFECTIVE 

AMOUNT     RATE 

RATE 

DATE 

(A)   +   (B) 

-   (C) 

$  94 

$  68 

$162 

57 

66 

123 

90 

77 

167 

68 

75 

143 

.75 

59 

134 

75 

36 

111 

71 

61 

132 

133 

87 

220 

75 

52 

127 

79 

44 

123 

100 

66 

166 

65 

67 

132 

102 

39 

141 

133 

87 

220 

71 

67 

138 

133 

87 

220 

72 

64 

136 

99 

61 

160 

106 

73 

179 

64 

57 

121 

75 

36 

111 

107 

53 

160 

61 

48 

109 

133 

87 

220 

72 

69 

141 

90 

77 

167 

68 

75 

143 

71 

61 

132 

100 

39 

139 

77 

59 

136 

62 

63 

125 

71 

67 

138 

60 

58 

118 

48 

57 

105 

04-02-93 
12-01-92 

06-01-93^ 
10-15-93 
12-01-90 
07-01-91 
01-01-92 
05-01-93 
12-01-90 
07-01-91 

05-15-93 
12-01-92 
06-01-91 
05-01-93 
10-01-93 
05-01-93 
05-01-92 
12-01-90 
12-01-90 
12-01-90 
07-01-91 

05-01-92 
01-01-92 
05-01-93 
01-01-92 

06-01-93 
10-15-93 
01-01-92 
06-01-91 
06-01-93 
10-01-93 
10-01-93 

06-01-93 
11-01-93 
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MAXIMUM  PER  DIEM  RATES  FOR  OFFICIAL  TRAVEL  IN  ALASKA.  HAWAII.  THE 
COMMONWEALTHS  OF  PUERTO  RICO  AND  THE  NORTHERN  MARIANA  ISLANDS  AND 
POSSESSIONS  OF  THE  UNITED  STATES  BY  FEDERAL  GOVERNMENT  CIVILIAN 
EMPLOYEES 


LOCALITY 


ALASKA:  (CONT'D) 
UMIAT 
VALDEZ 

05-01--09-01 
09-02--04-30 
WAINWRIGHT 
WALKER  LAKE 
WRANGELL 

05-14--10-14 
10-15--05-13 
YAKUTAT 

OTHER  3,  4,  6/ 
AMERICAN  SAMOA 
GUAM 
HAWAII ' 

ISLAND  OF  HAWAII:  HILO 
ISLAND  OF  HAWAII:  OTHER 
ISLAND  OF  KAUAI 
04-01-. 11-30 
12-01--03-31 
ISLAND  OF  KURE  1/ 
ISLAND  OF  MAUI 
04-01--11-30 
12-01--03-31 
ISLAND  OF  OAHU 
OTHER 
JOHNSTON  ATOLL  2/ 
MIDWAY  ISLANDS  1/ 
NORTHERN  MARIANA  ISLANDS: 
ROTA 
SAIPAN 
TINIAN 
OTHER 
PUERTO  RICO: 
BAYAMON 

05-01--12-14 
12-15--04-30 
CAROLINA 

05-01--12-14 
12-15--04-30 


MAXIMUM 

LODGING  M&IE 

AMOUNT  RATE 

(A)   +  (B) 


$  97 

98 
82 
90 
82 

90 
68 
70 
63 
85 
155 

73 
80 

110 
122 


79 
96 
105 
79 
21 


68 

100 
50 
20 


93 
116 

93 
116 


$  63 


MAXIMUM 
PER  DIEM 

RATE 
-  (C) 


$160 


53 

151 

70 

152 

75 

165 

54 

136 

77 

167 

75 

143 

40 

110 

48 

111 

47 

132 

75 

230 

61 

134 

71 

151 

75 

185 

76 

198 

13 

13 

71 

150 

73 

169 

62 

167 

62 

141 

20 

41 

13 

13 

55 

123 

69 

169 

55 

105 

13 

33 

73 

166 

76 

192 

73 

166 

76 

192 

EFFECTIVE 
DATE 


12-01-90 

05-01-93 
12-01-92 
12-01-90 
12-01-90 

06-01-93 
10-15-93 
12-01-90 
01-01-93 
12-01-91 
05-01-93 

06-01-93 
06-01-93 

06-01-93 
12-01-93 
12-01-90 

06-01-93 
12-01-93 
06-01-93 
06-01-93 
10-01-93 
12-01-90 

01-01-93 
01-01-93 
01-01-93 
12-01-90 


09-01-93 
12-15-93 

09-01-93 
12-15-93 
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MAXIMUM  PER  DIEM  RATES  FOR  OFFICIAL  TRAVEL  IN  ALASKA.  HAWAII,  THE 
COMMONWEALTHS  OF  PUERTO  RICO  AND  THE  NORTHERN  MARIANA  ISLANDS  AND 
POSSESSIONS  OF  THE  UNITED  STATES  BY  FEDERAL  GOVERNMENT  CIVILIAN 
EMPLOYEES 


LOCALITY 


MAXIMUM 

MAXIMUM 

LODGING    M&IE 

PER  DIEM 

EFFECTIVE 

AMOUNT     RATE 

RATE 

DATE 

(A)   +   (B) 

-   (C) 

PUERTO  RICO:  (CONT'D) 

FAJARDO  (INCL  CEIBA,  LUQUILLO  AND  HUMACAO) 
04-16-. 12-10  $  65      $  52 

12-11--04-15  110        52 

FT.  BUCHANAN  (INCL  GSA  SERV  CTR,  GUAYNABO) 


05-01--12-14  93 

12-15--04-30  116 

MAYAGUEZ  .85 

PONCE  96 

ROOSEVELT  ROADS 

04-16--12-10  65 

12-11--04-15  110 

SABANA  SECA 

05-01--12-14  93 

12-15--04-30  116 

SAN  JUAN  (INCL  SAN  JUAN  COAST  GUARD  UNITS) 

05-01--12-14 

12-15--04-30 
OTHER 
VIRGIN  ISLANDS  OF  THE  U.S. 

06-02--12-19 

12-20--06-01 
WAKE  ISLAND  2/ 
ALL  OTHER  LOCALITIES 


73 
76 
65 
75 

52 
52 

73 
76 


$117 
162 

166 
192 
150 
171 

117 
162 

166 
192 


10-01-93 
12-11-93 

09-01-93 
12-15-93 
08-01-92 
09-01-93 

10-01-93 
12-11-93 

09-01-93 
12-15-93 


ir 


93 

73 

166 

09-01-93 

116 

76 

192 

12-15-93 

63 

52 

115 

08-01-92 

180 

112 

292 

09-01-93 

255 

120 

375 

12-20-93 

4 

17 

21 

12-01-90 

20 

13 

33 

12-01-90 

FOOTNOTES 

./  Commercial  facilities  are  not  available.  The  meal  and  incidental 
expense  rate  covers  charges  for  meals  in  available  facilities  plus  an 
additional  allowance  for  incidental  expenses  and  will  be  increased  by 
the  amount  paid  for  Government  quarters  by  the  traveler. 

2/  Commercial  facilities  are  not  available.   Only  Government -owned  and 
contractor  operated  quarters  and  mess  are  available  at  this  locality.  This 
per  diem  rate  is  the  amount  necessary  to  defray  the  cost  of  lodging,  meals 
and  incidental  expenses. 

3/  On  any  day  when  US  Government  or  contractor  quarters  ^re  available  and 
U.S.  Government  or  contractor  messing  facilities  are  used,  a  meal  and 
incidental  expense  rate  of  $19.65  is  prescribed  to  cover  meals  and 
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Incidental  expenses  at  Shemya  AFB,  Clear  AFS,  Galena  APT  and  King  Salmon 
APT.  This  rate  will  be  Increased  by  the  amount  paid  for  U.S.  Government  or 
contractor  quarters  and  by  $4  for  each  meal  procured  at  a  commercial 
facility.  The  rates  of  per  diem  prescribed  herein  apply  from  0001  on  the 
day  after  arrival  through  2400  on  the  day  prior  to  the  day  of  departure. 

4/  On  any  day  when  U.S.  Government  or  contractor  quarters  are  available 
and  U.S.  Government  or  contractor  messing  facilities  are  used,  a  meal  and 
Incidental  expense  rate  of  $34  Is  prescribed  to  cover  meals  and  incidental 
expenses  at  Amchitka  Island,  Alaska.   This  rate  will  be  increased  by  the 
amount  paid  for  U.S.  Government  or  contractor  quarters  and  by  $10  for  each 
meal  procured  at  a  commercial  facility.  The  rates  of  per  diem  prescribed 
herein  apply  from  0001  on  the  day  after  arrival  through  2400  on  the  day 
prior  to  the  day  of  departure. 

5/  On  any  day  when  U.S.  Government  or  contractor  quarters  are  available 
and  U.S.  Government  or  contractor  messing  facilities  are  used,  a  meal  and 
Incidental  expense  rate  of  $25  is  prescribed  Instead  of  the  rate  prescribed 
in  the  table.   This  rate  will  be  increased  by  the  amount  paid  for  U.S. 
Government  or  contractor  quarters. 

6/  The  meal  rates  listed  below  are  prescribed  for  the  following  locations 
in  Alaska:   Cape  Lisburne  RRL,  Cape  Newenham  RRL,  Cape  Romanzof  APT,  Fort 
Yukon  RRL,  Indian  Mtn  RRL,  Sparrevohn  RRL,  Tatallna  RRL,  Tin  City  RRL, 
Barter  Island  AFS,  Point  Barrow  AFS,  Point  Lay  AFS  and  Ollktok  AFS.   The 
amount  to  be  added  to  the  cost  of  government  quarters  in  determining  the 
per  diem  will  be  $3.50  plus  the  following  amount: 


DOD  Personnel 
Non-DOD  Personnel 


Dally  Rate 
$13 
$30 


BlLUNa  COOK  SO0O-04-C 


Dated:  October  4, 1993. 
LALBynuin, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc  93-24641  Filed  lO-e-93;  8:45  am) 

BILUMO  COOe  5000  04  M 


Corps  of  Engineers 
Department  of  the  Army 

Regulatory  Guidance  Letters  Issued  by 
the  Corps  of  Engineers 

AGENCY:  U.S.  Amy  Corps  of  Engineers, 
DoD. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  provide  a  copy  of  the  Regulatory 
Guidance  Letter  (RGL  93-3)  to  all 
known  interested  parties.  RGL's  are 
used  by  the  Corps  of  Engineers  as  a 


means  to  transmit  guidance  on  the 
regulatory  program  (33  CFR  320-330)  to 
its  division  and  district  engineers.  The 
Corps  of  Engineers  publishes  RGL's  in 
the  Federal  Register  upon  issuance  as  a 
means  of  informing  the  public  of  Corps 
guidance. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Sam  CoUinson,  Regulatory  Branch, 
OfHce  of  the  Chief  of  Engineers  at  (202) 
272-1782. 

SUPPLEMENTARY  INFORMATION:  RGL  93-3, 
Subject:  Rescission  of  Regulatory 
Guidance  Letters  (RGL)  90-5. 90-7,  and 
90-8,  is  hereby  published. 
John  P.  Elmore, 

Chief,  Operations,  Construction  and 
Readiness  Division,  Directorate  of  Civil 
Works. 

SUBJECT:  Rescission  of  Regulatory 
Guidance  Letters  (RGL)  90-5,  90-7.  and 
90-8. 


1.  On  25  August  1993  the  final 
"Excavation  Rule"  was  published  in  the 
Federal  Register  (58  FR  45008)  and 
becomes  effective  on  24  September 
1993.  This  regulation  modifies  the 
deHnition  of  "Discharge  of  Dredged 
Material"  to  address  landclearing 
activities  (see  33  CFR  323.2(d)); 
modifies  the  definitions  of  "Fill 
Material"  and  "Discharge  of  Fill 
Material"  to  address  the  placement  of 
pilings  (see  33  CFR  323.2  (e)  and  (0  and 
323.3(c)):  and  modifies  the  definition  of 
"waters  of  the  United  States"  to  address 
prior  converted  cropland  (see  33  CFR 
328.(a)(8)).      . 

2.  Therefore,  RGL  90-5.  Subject: 
"Landclearing  Activities  Subject  to 
section  404  Jurisdiction":  RGL  90-7, 
Subject:  "Clarification  of  the  Phrase 
'Normal  Circumstances'  as  it  pertains  to 
Cropped  Wetlands";  and  RGL  90-8. 
Subject:  "Applicability  of  section  404  to 
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Pilings";  are  hereby  rescinded  effective 
24  September  1993.  Furthermore, 
although  RGL  90-5,  Subject: 
"Landclearing  Activities  Subject  to 
Section  404  Jurisdiction"  expired  on  31 
December  1992  it  should  continue  to  be 
applied  until  24  September  1993. 

3.  In  addition,  RGL's  90-5,  90-7,  and 
90-8  as  of  24  September  1993  will  no 
longer  be  used  for  guidance  since  the 
guidance  contained  in  those  RGL's  has 
been  superseded  by  the  regulation. 

For  the  Director  of  Civil  Works. 
John  P.  Elmore, 

Oiief,  Operations,  Construction  and 
Feadiness  Division,  Directorate  of  Civil 
Works. 

(PR  Doc.  93-24680  Filed  10-&-93;  8:45  am] 

BUJNO  COOC  3710-M-M 


Department  of  the  Navy 

Intent  To  Prepare  a  Programmatic 
Environmental  Impact  Statement  To 
Evaluate  Facilities  Development 
Necessary  To  Support  Potential  Future 
Aircraft  Carrier  Homeporting  at  the 
Naval  Station,  Mayport,  PL 

Pursuant  to  section  102(2)(c)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  as  implemented  by  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  parts  1500-1508), 
the  Department  of  the  Navy  announces 
its  intent  to  prepare  a  Programmatic 
Environmental  Impact  Statement  (PEIS) 
to  evaluate  facilities  development 
necessary  to  support  potential  future 
aircraft  carrier  homeporting  at  the  Naval 
Station,  Mayport,  Florida. 

This  work  involves  preparation  of 
enviromnental  documentation  required 
to  evaluate  the  feasibility  of  and  the 
impacts  associated  with  the  possible 
future  homeporting  of  an  additional 
aircraft  carrier  at  Naval  Station, 
Mayport.  This  evaluation  was  generated 
by  section  1011  of  the  Fiscal  Year  1993 
National  Defense  Authorization  Act. 
The  Act  also  provides  for  development 
of  detailed  facility  requirements  and 
facility  studies  for  homeporting  related 
projects  which  will  serve  as  source 
documents  for  the  PEIS. 

The  objective  of  the  PEIS  is  the 
collection,  analysis,  and  portrayal  of 
data  in  sufficient  detail  to  allow 
programmatic  level  evaluation  of 
potential  impacts  and  availabiHty  of 
assets  within  the  Naval  Station. 
Mayport,  Florida  area.  If,  and  when,  a 
decision  is  necessary  to  implement 
additional  aircraft  carrier  homeporting, 
a  tier  NEPA  document  will  be  prepared 
to  discuss  specific  implementation 
details. 


The  alternatives  analysis  for  the  PEIS 
will  address  berthing  an  aircraft  carrier 
at  berth  C-2,  the  recently  completed 
industrial  wharf  (Wharf  F),  and  not 
berthing  an  aircraft  carrier  at  all  (the  no- 
action  alternative). 

The  Navy  will  initiate  a  scoping 
process  for  the  purpose  of  determining 
the  scope  of  issues  to  be  addressed  and 
for  identifying  significant  issues  relative 
to  this  action.  The  Navy  will  hold  a 
Public  Scoping  Meeting  on  Tuesday, 
October  26, 1993,  beginning  at  7  p.m.  at 
the  Gynmasium,  Fletcher  Senior  High 
School,  Neptune  Beach,  Florida.  This 
meeting  will  be  advertised  in  local 
newspapers  in  advance  of  the  meeting. 

A  formal  presentation  will  precede 
requests  for  pubUc  comment.  Navy 
representatives  will  be  available  at  this 
meeting  to  receive  comments  from  the 
public  regarding  issues  of  concern.  It  is 
important  that  federal,  state,  and  local 
agencies  and  interested  individuals  take 
this  opportunity  to  identify 
environmental  concerns  that  should  be 
addressed  during  preparation  of  the 
PEIS.  In  the  interest  of  available  time, 
each  speaker  will  be  asked  to  limit  their 
oral  comments  to  five  minutes. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comment  in  addition  to,  or  in 
lieu  of,  oral  comments  at  the  public 
meeting.  To  be  most  helpful,  scoping 
comments  should  clearly  describe 
specific  issues  or  topics  which  the 
commentor  believes  the  PEIS  should 
address.  Written  statements  and/or 
questions  regarding  the  scoping  process 
should  be  mailed  no  later  than 
November  15, 1993,  to  Commanding 
Officer,  Southern  Division,  Naval 
Facilities  Engineering  Command,  P.O. 
Box  190010,  North  Charleston,  SC 
29419-9010  (Attn:  Ronnie  Lattimore 
Code  203RL),  telephone  (803)  743-0888. 

Dated:  October  4. 1993. 

Michael  P.  Rummel, 

LCDF.  JAGC.  USN,  Federal  Begister Liaison 
Officer. 

[PR  Doc.  93-24644  Filed  10-6-93;  8:45  am) 

BUJJNQ  CODE  38ia-AE-U 


Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2),  notice  is  hereby  given 
that  the  Naval  Research  Advisory 
Committee  Panel  on  Littoral  Warfare/ 
Amphibious  Warfare  will  meet  on 
November  2,  3,  and  4, 1993.  The 
meeting  will  be  held  at  the  Marine 
Corps  Air  Station,  Cherry  Point,  North 
Carolina.  The  meeting  will  commence  at 
8  a.m.  and  terminate  at  5  p.m.  on 


November  2;  commence  at  8  a.m.  and 
terminate  at  4:30  p.m.  on  November  3; 
and  commence  at  8  a.m.  and  terminate 
at  4  p.m.  on  November  4. 1993.  All 
sessions  of  the  meeting  will  be  closed  to 
thepublic. 

Tne  purpose  of  the  meeting  is  to 
provide  the  Department  of  the  Navy 
with  (1)  an  assessment  of  the 
capabilities  and  readiness  of  the  U.S. 
Navy  and  Marine  Corps  to  effectively 
conduct  littoral  and  amphibious  warfare 
operations,  and  (2)  recommendations  for 
technological  investments  that  can 
improve  performance  while  reducing 
risk  to  Marine  and  Naval  forces.  The 
agenda  will  include  briefings  and 
discussions  related  to  the  projected 
operating  environment  for  the  year 
2000;  operational  concepts;  Defense 
Planning  Guidance  and  scenarios;  the 
threat  to  U.S.  forces  operating  in  the 
littoral  environment;  littoral/ 
amphibious  joint  doctrine  concept 
development;  the  joint  maritime 
assessment  process;  shallow  water  mine 
countermeasures;  training;  combat 
identification;  and  logistics  support. 

These  briefings  and  discussions  will 
contain  classified  information  that  is 
specifically  authorized  under  criteria 
established  by  Executive  order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are,  in  fact,  properly 
classified  pursuant  to  such  Executive 
order.  The  classified  and  nonclassified 
matters  to  be  discussed  are  so 
inextricably  intertwined  as  to  preclude 
opening  any  portion  of  the  meeting. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c)(l)  of 
title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  R.  C. 
Lewis,  USN.  Office  of  the  Chief  of  Naval 
Research,  800  North  Quincy  Street, 
Arlington,  VA  22217-5000,  Telephone 
Number:  (703)  696-4870. 

Dated:  October  1,1993. 
Michael  P.  Rummel, 

Lieutenant  Commander,  JAGC,  USN.  Federal 
Begister  Liaison  Officer. 

IFR  Doc.  93-24629  Filed  lO-fr-93;  8:45  am) 

BILLMQ  COOC  3*1 0^*C-M 


Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Naval  Research  Advisory 
Committee  Panel  on  Littoral  Warfare/ 
Amphibious  Warfare  will  meet  on 
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November  2.  3,  and  4. 1993.  The 

meeting  will  be  held  at  the  Marine 
Corps  Air  Station,  Cherry  Point,  North 
Carolina.  The  meeting  %rill  commence  at 
8:00  ajn.  and  terminate  at  5KM)  p.m.  on 
November  2;  commence  at  8.-00  a.m.  and 
terminate  jt  4:30  p.m.  on  November  3; 
and  commence  at  8KX)  ajn.  and 
terminate  at  4:00  pjn.  on  November  4. 
1993.  All  sessions  of  the  meeting  will  be 
closed  to  the  public 

The  purpose  of  the  meeting  is  to 
provide  the  Department  of  the  Navy 
with  (1)  an  assessment  of  the 
capabihties  and  readiness  of  the  U.S. 
Navy  and  Marine  Corps  to  effectively 
conduct  littcval  and  amphibious  warfare 
operations,  and  (2)  recommendations  for 
technological  investments  that  can 
improve  performance  while  reducing 
risk  to  Marine  and  Naval  forces.  The 
agenda  will  include  brietings  and 
discussions  related  to  the  projected 
operating  environment  for  the  year 
2000;  operational  concepts;  Defense 
Planning  Guidance  and  scenarios;  the 
threat  to  U.S.  forces  operating  in  the 
littoral  en    ronment;  littoral/ 
amphibious  joint  doctrine  concept 
development;  the  joint  maritime 
assessment  process;  shallow  water  mine 
countermeasures;  training;  combat 
identification;  and  logistics  support. 

These  briefings  and  discussions  will 
contain  classified  information  that  is 
specifically  authorized  imder  criteria 
established  by  Executive  order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are  in  fact  properly 
classified  pursuant  to  such  Executive 
order.  The  classified  and  nonclassified 
matters  to  be  discussed  are  so 
inextricably  intertwined  as  to  preclude 
opening  any  portion  of  the  meeting. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  th  -y  will  be  concerned  with 
matters  listed  in  section  552b(c)(l)  of 
title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  R.  C. 
Lewis.  USN.  Office  of  the  Chief  of  Naval 
Research,  800  North  Quincy  Street. 
Arlington.  VA  22217-5000.  Telephone 
Number:  (703)  696-4870. 

Dated:  September  27, 1993. 
Michael  P.  Rummel 

LCDR,  lAGC.  USN,  Federal  Register  Liaison 

.  Officer. 

IFR  Doc  93-24630  Filed  10-6-93;  8:34aml 
BujNQ  ooot  an«-Aa-# 


DEPARTMENT  OF  ENERGY 

Rnancial  Asstetanc*  Awrd;  intent  To 
Award  Grant  to  Frad  HutcMnaon 
CancarCentar 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  imsolidted  financial 
assistance  award. 

SUMMARY:  The  Department  of  Energy 
(DOE)  announces  that  pursuant  to  10 
CFR  600.14(e)(1)  (i)  and  (ii).  it  is  making 
a  discretionary  financial  assistance 
award  based  on  acceptance  of  an 
unsolicited  application  under  Grant 
Number  DE-FG01-93EH89382.  The 
primary  purpose  of  the  grant  is  to  test 
the  feasibility  of  establishing  scientific 
collaborations  with  Russian 
investigators  that  will  enable  the 
conduct  of  long-term  joint  research 
regarding  the  radiation  doses  that  could 
have  been  received  and  the  possible 
adverse  health  effects  that  may  have 
resulted  from  the  explosion  at  the 
Chernobyl  Power  Station  in  1986.  This 
effort  will  have  a  total  estimated  cost  of 
$221,887  to  be  provided  by  the  DOE. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  write  the  U.S.  Department  of 
Energy,  Office  of  Placement  and 
Administration,  ATTN:  Faye  Warchal, 
HR-351.24. 1000  hidependence 
Avenue,  SW.,  Washington.  DC  20585. 
SUPPLEMENTARY  INFORMATION:  The  grant 
will  provide  funding  to  the  Fred 
Hutdiinson  Cancer  Researdi  Center  for 
activities  focused  in  two  principal  areas: 
epidemiology  and  radiation  dosimetry. 
Specifically,  this  pilot  study  is  designed 
to:  (1)  Estabhsh  and  further  develop  the 
working  relationships  necessary  to 
conduct  long-term  collaborative 
research;  (2)  identify  and  establish  two 
relatively  large  cohorts  of  persons  who 
were  likely  exposed  to  radiation  fiom 
Chernobyl;  (3)  develop  and  evaluate 
methods  for  estimating  radiation  doses 
received  by  members  of  the  cohorts;  (4) 
develop  and  evaluate  methods  for 
ascertaining  and  verifying  health  status; 
and  (5)  establish  the  capability  for 
storing  DNA  and  RNA  specimens.  It  is 
expected  that  this  pilot  phase  may  lead 
to  full-scale  epidemiologic  and  biologic 
studies.  Such  studies  may  include 
multiple  disease  endpoints.  including 
cancer,  adverse  reproductive  outcomes, 
and  possibly  genetically  determined 
diseases.  In  addition,  the  results  of  this 
effort  will  provide  a  more  scientifically 
defensible  and  accurate  description  of 
radiation  doses  that  may  have  been 
received  by  persons  exposed  to  the 
releases  of  radiation  from  Chernobyl. 

Based  on  the  evaluation  of  relevance 
to  the  accomplishment  of  a  public 
purpose,  it  is  determined  that  the 


proposal  represents  a  beneficial  method 
and  approach  to  establish  a  foundation 
for  future  comprehensive  scientific 
investigations  of  radiation  risk 
assessment. 

Pursuant  to  10  CFR  600.14(e)(1)  (i) 
and  (ii)  the  application  is  meritorious 
based  on  a  general  evaluation 
considering  the  requirements  of  10  CFR 
600.14(d).  The  proposed  project  is  a 
pilot  program  that  represents  a  method 
or  approach  which  would  not  be  eligible 
for  nnancial  assistance  under  a  recent, 
current,  or  planned  solicitation  and  a 
competitive  solicitation  would  be 
inappropriate. 
Scott  Sheffield, 

Director,  Division  "B",  Office  of  Placement 
and  Administration. 

(PR  Doc.  93-24676  Filed  10-6-93;  8:45  am) 

BnjJNGCOOC  646(M)1-M 


Office  of  the  Secretary 

Federal  Fleet  Conversion  Task  Forca; 
Notice  of  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Conunittee  Act  (Pub.  L 
92-463;  86  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  Federal  Fleet  Conversion  Task 
Force. 

Date  and  Time:  Friday,  October  8, 
1993. 10  a.m.-5  p.m. 

Location:  Dolly  Madison  House,  U.S. 
Court  of  App)eals — Federal  Circuit, 
Dolly  Madison  Room,  717  Madison 
Place,  Washington,  DC 

Contact:  Mark  E.  Bower,  Office  of 
Domestic  and  International  Policy,  U.S. 
Department  of  Energy,  Mail  Stop  PO-50, 
Washington,  DC  20585,  Phone:  (202) 
586-3891,  Fax:  (202)  586-4447. 

Purpose  of  the  Task  Force: 
Established  by  Executive  Order  12844. 
the  Task  Force  is  charged  with  the 
development  of  recommendations  to: 

1.  Assure  that  federal  agencies 
exercise  leadership  in  promoting 
alternative  fuels. 

2.  Focus  federal  actions  to  promote 
market  impetus  for  the  development 
and  manufacturing  of  alternative  fueled 
vehicles. 

3.  Aid  the  expansion  of  the  refueling 
infrastructure  necessary  to  support 
growing  numbers  of  privately  owned 
alternative  fueled  vehicles. 

At  this  meeting,  the  Task  Force  will 
announce  the  release  of  its  first  report 
setting  forth  a  recommended  plan  for 
fleet  conv«r«;ion  implementation. 
Discussion  concerning  the  report  and  a 
public  comment  period  will  follow.  In 
addition,  no  later  than  one  year  from  the 
date  of  this  order,  the  Task  Force  is 
required  to  file  a  report  on  the  status  of 
the  fleet  conversion  effort. 
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Public  participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Task  Force  either 
before  or  after  the  meeting.  Members  of 
the  pubUc  who  wish  to  make  oral 
statements  pertaining  to  the  agenda 
items  should  contact  Mark  Bower  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  five 
calendar  days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 
These  oral  presentations  will  be  limited 
to  five  minutes.  The  Chairman  of  the 
Task  Force  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  This 
notice  is  hieing  published  less  than  15 
days  prior  to  the  meeting  because  the 
Task  Force  meeting  will  be  held  in 
conjunction  with  a  White  House 
ceremony  announcing  the  release  of  the 
Task  Force  report. 

Atinutes:  Available  for  public  review 
and  copying  approximately  30  days 
following  the  meeting  at  the  Public 
Reading  Room,  room  lE-190.  Forrestal 
Building,  1000  hidependence  Ave.,  SW, 
Washington,  DC  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  Holidays. 

I»sued  at  Washington,  DC,  on  October  4, 
1993. 

Howard  H.  Raiken, 

Advisory  Committee  Management  Officer. 
(PR  Doc.  93-24677  Filed  10-6-93;  8:45  ami 
BHJJNO  COOC  MSO-OI-M 


Federal  Energy  Regulatory 
Commission 

[Prolect  Nos.  2596-002,  2584-003. 2582- 
002.  and  2583-004  New  Yoric] 

Rochester  Gas  and  Electric  Corp.; 
Availability  of  Draft  Multiple  Project 
Environmental  Assessment 

September  30, 1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Regulatory  Commission's 
(Commission's)  regulations,  18  CFR  part 
380  (Order  No.  486,  52  FR  47897),  the 
Office  of  Hydropower  Licensing  has 
reviewed  the  applications  for  a 
subsequent  license  for  the  proposed 
Station  No.  160,  FERC  Project  No.  2596- 
002  Hydroelectric  Project;  and  new 
licenses  for  the  proposed  Station  No.  26, 
FERC  Project  No.  2584-003;  Station  No. 
2,  FERC  Project  No.  2582-002;  and 
Station  No.  5,  FERC  Project  No.  2583- 
004  Hydroelectric  Projects  located  on 
the  Genesee  River  in  Livingston  and 
Monroe  Counties,  New  York,  in  the 
towns  of  Leicester  and  Mount  Morris 
and  the  city  of  Rochester,  and  has 


prepared  a  draft  Multiple  Project 
Environmental  Assessment  (MPEA)  for 
the  proposed  projects. 

Copies  of  the  MPEA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3308  the  Commission's  offices  at 
941  North  Capitol  Street.  NE., 
Washington.  DC  20426. 

Comments  should  be  filed  within  30 
days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE..  Washington,  DC  20426.  The 
comments  should  reference  one  or  more 
or  all  of  the  following  projects:  Project 
No.  2596-002;  Project  No.  2584-003; 
Project  No.  2582-002;  and  Project  No. 
2583-004.  For  further  information, 
please  contact  Robert  Bell,  Project 
Manager,  at  (202)  219-2806. 
Lois  p.  Cashell. 
y. 

.  93-24610  Filed  10-6-93;  8:45  am) 
OOOC  •717-01-M 

[Docket  No*.  ER93-076-000,  et  al.] 

Alabama  Power  Co.,  et  al.;  Electric 
Rate,  Small  Power  Production,  and 
interlocking  Directorate  Filings 

September  30, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Alabama  Power  Company 

(Docket  No.  ER93-976-0001 

Take  notice  that  on  September  27. 
1993,  Alabama  Power  Company, 
tender^  for  filing  an  increase  in  certain 
subtransmission  and  substation  rental 
charges  contained  in  agreements 
between  it  and  the  Tennessee  Valley 
Authority.  These  changes  update 
charges  for  substation  and 
subtransmission  investments,  and 
expenses  incurred  in  connection  with, 
transmission  service  in  Cherokee 
Electric  Cooperative  for  the  account  of 
the  Tennessee  Valley  Authority.  The 
revised  charges  are  proposed  to  become 
effective  on  November  1, 1993. 

Comment  date:  October  14, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Northwestern  Wisconsin  Electric 
Company 

(Docket  No.  ER93-84S-0001 

Take  notice  that  on  September  27. 
1993,  Northwestern  Wisconsin  Electric " 
Company  tendered  for  filing  an 
Amendment  to  its  initial  filing  in 
Docket  No.  ER93-848-O00.  The 
Amendment  provides  certain  additional 
information  required  by  Commission 
Staffs. 


NWEC  again  requests  that  its 
proposed  Service  Agreement  be 
accepted  for  filing  effective  September 
1. 1983,  and  requests  waiver  of  the 
Commission'  notice  requirements  in 
order  for  the  Service  Agreement  to  be 
accepted  for  filing  on  the  date 
requested. 

Comment  date:  October  14. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Public  Service  Company  of 
Oklahoma 

[Docket  No.  ER93-435-0001 

Take  notice  that  on  September  28. 
1993,  PubUc  Service  Company  of 
Oklahoma  (PSO)  tendered  for  filing 
supplemental  information  relating  to 
PSO's  contract  with  the  City  of 
Collinsville,  Oklahoma  (Collinsville) 
filed  in  Docket  No.  ER93-435-000  on 
March  8, 1993. 

Copies  of  the  filing  were  served  on 
Collinsville  and  the  Oklahoma 
Corporation  Commission. 

Comment  date:  October  14, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Public  Service  Company  of  Colorado 

(Docket  No.  ER93-974-0001 

Take  notice  that  on  September  27, 
1993,  Public  Service  Company  of 
Colorado  (Public  Service)  tendered  for 
filing  a  letter  from  the  Executive 
Committee  of  the  Western  Systems 
Power  Pool  (WSFP)  approving  Public 
Service's  application  for  membership  in 
the  WSPP.  Public  Service  requests  that 
the  Commission  amend  the  WSPP 
Agreement  to  include  it  as  a  member. 

Public  Service  requests  an  effective 
date  of  September  2, 1993,  for  the 
proposed  amendment.  Accordingly, 
Public  Service  requests  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown.  (18  CFR  35.3  and 
35.11) 

Copies  of  the  filing  were  served  upon 
the  Western  Systems  Power  Pool 
Executive  Committee  and  state 
jurisdictional  regulators  which  include 
the  Public  Utihties  Commission  of  the 
State  of  Colorado  and  the  State  of 
Colorado  Office  of  Consumer  Counsel. 

Comment  date:  October  14, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Puget  Sound  Power  ft  Light  Company 

(Docket  No.  ER93-977-0001 

Take  notice  that  on  September  27. 
1993,  Puget  Sound  Power  &  Light 
Company  (Puget)  tendered  for  filing  an 
initial  rate  schedule  between  the 
Bonneville  Power  Administration 
(Bonneville)  and  Puget,  effective  as  of 
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December  31, 1987  (the  Agreement).  A 
copy  of  the  filing  was  served  upon 
Bonneville. 

Puget  states  that  the  Agreement 
relates  to  Bonneville's  provision  of 
transmission  services  to  Puget  and 
Puget 's  payment  of  transmission  losses 
to  Bonneville.  Puget  requests  the 
Conunission  to  disclaim  furisdiction 
over  the  Agreement. 

Comment  date:  October  14, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  PacifiCorp 

[Docket  No.  ER93-975-000I 

Take  notice  that  on  September  27. 
1993,  PacifiCorp.  tendered  for  filing  in 
accordance  with  18  CFR  part  35  of  the 
Gsmmission's  Rules  and  Regulations, 
Letter  Agreement  dated  August  25, 
1993,  between  PacifiCorp  and  Moon 
Lake  Electi:c  Association  (Moon  Lake). 
This  Lett«-  Agreement  details  the 
division  of  responsibility  for 
construction  of  a  34.5  kV  line  extension 
out  of  Little  Mountain  substation  to 
serve  a  new  load  for  Moon  Lake's 
existing  customer. 

Copies  of  this  filing  were  supplied  to 
Moon  Lake  Electric  Association,  the 
Public  Utility  Commission  of  Oregon, 
the  Wyoming  Public  Service 
Commission  and  the  Utah  Public 
Service  Commission. 

Comment  date:  October  14, 1993,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

7.  Tampa  Electric  Company 

IDocket  No.  ER93-973-0001 

Take  notice  that  on  September  24, 
1993,  Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  revised 
Service  Scl.t  Jule  A  (Emergency 
Interchange  Service)  and  Service 
Schedule  B  (Scheduled/Short-Term 
Firm  Interchange  Service)  to  supersede 
the  existing  Schedules  A  and  B  under 
Tampa  Electric's  contracts  for 
interchange  service  with  City  of 
Lakeland,  City  of^ke  Worth  City  of 
New  Smyrna  Beach  Utilities 
Commission,  Qty  of  Vero  Beach,  and 
Fort  Pierce  Utihties  Authority.  Tampa 
Electric  also  tendered  Service  Schedules 
A  and  B  for  inclusion  under  its  contract 
for  interchange  service  with  Oglethorpe 
Power  Corporation. 

Tampa  Electric  requests  an  effective 
date  of  October  1, 1993,  for  the  Service 
Schedules  A  and  B,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

Copies  of  the  fiUng  have  been  served 
on  each  of  the  afliected  utilities,  as  well 
as  on  the  P  '^lic  Service  Commission  of 
Florida  and  Georgia. 


Comment  date:  October  14, 1993.  in 
acoHdance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casbell, 
Secretary. 
IFR  Doc  93-24609  Filed  10-6-93;  8:45  am) 

BUJNa  COM  •717-«1-M 

[Docket  No.  ER93-069-00OI 
Black  Hills  Corp.;  Filing 

October  1.1993. 

Take  notice  that  Black  Hills 
Corporation,  which  operates  its  electric 
utility  business  under  the  assumed 
name  of  Black  Hills  Power  and  Light 
Company  (Black  Hills)  on  September  23, 
1993.  tendered  for  filing  an  economy 
power  sales  letter  agreement  with  the 
Western  Area  Power  Administration. 

The  reasons  for  the  proposed  letter 
agreement  are  to  allow  Black  Hills  to  be 
in  a  position  to  offer  economy  power 
sales. 

Copies  of  the  filing  were  provided  to 
the  Western  Area  Power 
Administration,  and  the  regulatory 
commission  of  each  of  the  states  of 
Montana,  South  Dakota,  and  Wyoming. 

Black  Hills  has  requested  that  further 
notice  requirement  be  waived  and  the 
letter  agreement  be  allowed  to  become 
effective  October  1, 1993. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  14, 1993.  Protests  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conmiission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  93-24604  Filed  lO-e-93: 8:45  am) 

BHiJNQ  COOK  tTIT-OVM 


[Docket  Nos.  EF93-201 1-000,  EF93-2021- 
000  and  EF93-2041-000] 

United  States  Department  of  Energy, 
Bonneville  Powrer  Administration; 
Order  Granting  Interim  Approval  of 
Rates,  Noting  and  Granting 
Interventions,  and  Providing 
Opportunity  for  Additional  Comments 

Issued:  September  30, 1993. 

Before  Commissioners:  Elizabeth  Anne 
Moler.  Ciiair,  Viclcy  A.  Bailey,  James ). 
Hoecker,  William  L.  Massey,  and  Donald  P. 
Santa,  Jr. 

Background 

On  August  2. 1993.  the  Bonneville 
Power  Administration,  in  accordance 
with  the  Pacific  Northwest  Electric 
Power  Planning  and  Conservation  Act 
(Northwest  Act),i  filed  with  the 
Commission  proposed  rates  for  power 
sales  and  transmission  service, 
including  rates  for  nonfirm  sales  outside 
the  Pacific  Northwest  region.  Bonneville 
requests  interim  rate  approval  effective 
October  1, 1993.  Bonneville  projects 
that  the  filed  rates  will  produce  about 
$3.6  billion  in  annual  revenues  with 
wholesale  power  and  transmission  rates 
accounting  for  $3.0  and  $0.6  billion, 
respectively. 

The  filling  includes  a  variety  of  rates. 
In  Docket  No.  EF93-2011-O00, 
Bonneville  requests  approval  for  its 
wholesale  power  rates  and  an  extension 
of  its  Impact  Aid  Methodology  2  for  the 
period  from  October  1, 1993  through 
September  30, 1995.  Bonneville  also 


1  Sections  7(a)  (2)  and  7(iX6).  16  U.S.C  83Se{a)(2) 

and  839e(i)(6)  (198«). 

J  Section  7(m)  of  the  Northwest  Act.  16  U.S.C 
S  839e(m)  (1988).  permits  Bonneville's 
Administrator  to  make  Impact  Aid  payments  to 
local  governments  within  the  region  with  respect  to 
new  major  transmission  facilities  that  have  a 
substantial  impact  on  such  goveniments.  Th« 
Northwest  Act  permits  the  Administrator  to  pat  a 
payment  plan  into  effect  "after  considering  lis  effect 
on  rates  established  pursuant  to  this  section"  by  the 
Commission.  The  Commission  first  approved  the 
Impact  Aid  Methodology  in  United  States 
Department  of  Energy — Bonneville  Power 
Administralion.  34  I^ERC  161.287  (1986).  and  has 
similarly  approved  several  subsequent  Impact  Aid 
Methodology  Tilings. 


requests  approval  in  that  docket  of  its 
proposed  Short-Tenn  Surplus  Firm 
Power  Rate  SP-93  for  the  period  from 
October  1. 1993  through  September  30. 
1998.>  In  Docket  No.  EF93-2021-O00, 
Bonneville  requests  approval  for  its 
transmission  rates  for  the  period  from 
October  1, 1993  through  September  30. 
199S.«  In  Docket  Ho.  EF93-2041-000. 
Bonneville  requests  approval  of 
modiHcations  of  the  Variable  Industrial 
Power  Rate  VI-91  for  the  period  from 
October  1. 1993  through  September  30. 
1995. 

Notice  of  Bonneville's  filing  was 
published  in  the  Federal  Register,  58  FR 
42061,  with  comments,  protests,  or 
motions  to  intervene  due  on  or  before 
August  20, 1993.  Puget  Sound  Power  & 
Light  Company,  Washington  Water 
Power  Company,  Public  Power  Council, 
the  Association  of  Public  Agency 
Cxistomers,  Portland  General  Electric 
Company,  Public  Generating  Pool, 
Pacific  Northwest  Generating 
Cooperative,  the  Northern  California 
Power  Agency,  and  British  Columbia 
Power  Exchange  Corporation 
(POWEREX)  filed  timely  motions  to 
intervene.  The  Northwest  Power 
Planning  Council  (Planning  Coimcil) 
submitted  timely  comments.  The 
Northwest  Environmental  Defense 
Center,  Waterwatch  of  Oregon,  and  the 
Northwest  Resoim:e  Information  Center 
(collectively,  NEDC),  Direct  Service 
Industrial  Customers.  PacifiCorp,  and 
Northwest  Irrigation  Utilities  filed  late 
motions  to  intervene.  Finally, 
Bonneville  filed  an  answer  in 
opposition  to  NEDC's  untimely  motion 
to  intervene. 

The  Planning  Council  stales  that  it  is 
trying  to  resolve  with  Bonneville  an 
issue  related  to  the  Columbia  River 
Basin  Fish  and  Wildlife  Program.  It 
states  that,  if  negotiations  prove 
unsuccessful,  it  may  file  a  motion  to 
intervene.  Subsequently,  on  September 
23. 1993.  the  Planning  Council  filed  a 
lett«'  in  these  proceedings  in  which  it 


>  The  proposed  wholesale  power  rates  and  their 
associated  General  Kate  Schedule  Prtrvisiona 
include:  Priohry  Firm  Power  Rate  PF-93,  Indnstrial 
Firm  Rate  IP-S3.  Special  indastrial  Power  Rate  SI- 
93.  Emergency  Capacity  Rate  CE-03,  New  Resource 
Firm  Power  Rate  NR-93.  Nonfinn  Energy  Rate  NF- 
93.  Share-the-Savmgs  Energy  Rate  SS-43.  and 
RsMrve  Power  Rate  RP-93. 

«The  proposed  transmission  rate  acfaedulM  and 
their  iMorinled  General  TranamiaMoa  Rate 
.Sflmfliile  Provisions  include:  Fonnula  Power 
Transmission  FPT-93.1.  Fonnula  Power 
Ty«fMmiasion  FPT-91.3,  Integration  of  Reaoorcas 
IR-g3.  Southern  Intertie  Tiiinaiiilaaiiin  IS-43. 
Northers  Intertie  Trenamiaaioa  IN-93.  Eastern 
Intertie  Transmission  IE-OS,  Energy  Transmission 
ET-93,  Market  Transmission  MT-91,  Townsend- 
Garrison  Transmission  TGT-1.  Uaeof-Facilitiea 
Transmission  LRT-U,  and  SouAeni  lotartia 
AnaiMi  ooat  AC-93. 


states  that  it  has  resolved  the  issue  with 
Bonneville  and  believes  that  Bonneville 
now  is  in  a  position  to  implement  the 
Columbia  River  Basis  Fish  and  Wildlife 
Program.  The  Plarming  Council  further 
states  that  it  will  therefore  not  file  a 
request  for  late  intervention  and  will  not 
participate  further  in  these  rate 
proceedings. 

POWEREX  protests  Bonneville's 
filing,  but  states  that  it  will  comment  in 
detail  when  the  Commission  consideis 
granting  final  confirmation  and 
approval  of  Bonneville's  rales.  In  its 
original  motion  to  intervene,  NEDC 
protests  interim  approval  of 
Bormeville's  rates,  claiming  that 
Bonneville,  in  an  attempt  to  keep  its 
overall  rate  increase  low,  proposed  a  15 
percent  reduction  in  its  fi^  and  wildtifa 
budget.  NEDC  asserts  that  these 
proposed  budget  cuts  are  illegal  under 
the  Northwest  Act  because  they 
circumvent  the  Planning  Cotmcil's  Fish 
and  WildHfe  Program.  In  its  original 
motion  to  intervene,  NEDC  contends 
that  the  Commission  cannot  permit 
Bonneville's  rates  to  be  placeld  in  effect 
on  an  interim  basis  because  Bonneville 
has  failed  to  set  rates  that  are  based 
upon  Bormeville's  total  system  costs. 

Bonneville  responds  to  NOXTs 
original  intervention  with  the  assertion 
that  the  issue  of  adequate  fish  and 
wildlife  funding  is  beyond  the  scope  of 
theCorrmiission's  limited  jurisdiction 
est^iished  by  the  Northwest  Act. 
Bonneville  also  opposes  NEDC's 
intervention,  arguing  that  NEDC  has 
shown  an  interest  only  in  an  issue 
beyond  the  Commission's  jurisdiction 
and  that  it  has  not  shown  good  cause  for 
the  lateness  of  its  filing. 

Subsequent  to  the  Plaiuung  Council's 
September  23, 1993  filing,  cm  September 
27. 1993.  NEDC  submitted  a  letter 
clarifying  its  position  in  this 
proceeding.  NEDC  states  that  while  it 
continues  to  believe  that  the  Northwest 
Act  requires  Bonneville  to  fully  fund  the 
Plaiming  Coumcil's  Fish  and  Wildlife 
Program,  it  desires  to  support  the 
Council's  decision  to  work  with 
Bormeville.  For  these  reasons,  NEDC  no 
longer  has  any  obiection  to  interim 
approval  of  Bonneville's  rates.  NEDC 
fuAher  states  that  it  wishes  to  omtinue 
its  status  as  an  intervening  party. 

Discussion 

Under  the  Northwest  Act.  the 
Commission's  review  of  BoimeviUe's 
regional  power  and  transmission  rates 
arid  ixm-regional  noofirm  rates  is 
Umited.  Ccummission  review  of  regional 
power  and  transmission  rates  is  limited 
to  determining  whether  Bonneville's 
proposed  rates  meet  the  three  specific, 
limited  lequiremeats  to  sectioa  7(aX2): 


(1)  They  must  be  sufficient  to  assiuv 
repayment  of  the  Federal  investment  in 
the  Federal  Columbia  River  Power 
System  over  a  reasonable  number  of 
years  after  first  meeting  the 
Administrators's  other  costs, 

(2)  They  must  be  based  upon  the 
Administrator's  total  system  costs,  and 

(3)  Insofar  as  trarismission  rates  are 
concerned,  they  must  equitably  allocate 
the  costs  of  the  Federal  transmission 
system  between  Federal  and  Non- 
Federal  power." 

Commission  review  of  Bonneville's 
on-regional,  nonfirm  rates  is  also 
limited.  Review  is  restricted  to 
determining  whether  such  rates  meet 
the  requirements  of  section  7(k)  of  the 
Northwest  Act,  •  which  requires  that 
they  comply  with  the  Bonneville  Project 
Act,  the  Flood  Control  Act  of  1944,  and 
Federal  Columbia  River  Transmission 
System  Act.  Taken  together,  those 
statutes  require  Bonneville  to  design  its 
non-regional,  nonfirm  rates: 

(1)  Having  regard  to  the  recovery  of 
the  cost  of  generation  and  transmission 
of  such  electric  energy,  including  the 
amortization  of  investments  in  the 
power  projects  within  a  reasonable 
period. 

(2)  So  as  to  encourage  the  most 
widespread  use  of  Bonneville  power, 
and 

(3)  To  provide  the  lowest  {>ossible 
rates  to  consumers  consistent  with 
sound  business  principles. 

Unlike  the  Commission's  statutory 
authority  under  the  Federal  Power  Act 
the  Cormnission's  authority  under 
sections  7(a)  and  7(k)  of  the  Northwest 
Act  does  not  include  the  power  to 
modify  the  rates.  The  responsibility  for 
developing  rates  in  the  first  instance  is 
vested  with  Bonneville's  Administrator. 
The  rates  are  then  submitted  to  the 
Commission  for  approval  or 
disapproval.  In  this  regard,  the 
Commission's  role  can  be  viewed  as  an 
appellate  one:  to  affirm  or  remand  the 
rates  submitted  to  it  for  review. ' 

Moreover,  our  review  at  this  interim 
stage  is  further  limited.  In  view  of  the 
volume  and  complexity  of  a  Bonneville 
rate  application,  such  as  the  one  now 
before  the  Conunission  in  this  filing, 
and  the  limited  60-day  period  in 
advance  of  the  requested  eflactive  date 
in  which  to  review  the  application."  the 


*  16  U.S.C  a39e(a)(2)  (1088).  Boaneville  must 
also  comply  with  the  financial,  accounting,  and 
ratemakingTequiremenrts  in  Department  of  Energy 
Order  No.  RA  8120.2. 

•It  U.S.C  83«e(k)  (1888). 

'  See  Aluminum  Company  of  America  v. 
Bonneville  Power  Administration.  903  F.2d  58S. 
592-503  (Oth  Cir.  1989),  and  cases  cited  theseis. 

•  See  IB  CFR  300.10(a)(aXnJ  (1093). 
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Commission  generally  defera  resolution 
of  issues  on  the  merits  of  Bonneville's 
application  until  the  order  on  final 
confirmation."  Thus,  the  Commission 
approves  the  pro{>osed  rates,  if  not 
patently  deficient,  on  an  interim  basis 
and  affords  the  parties  an  additional 
opportunity  in  which  to  raise  issues 
with  regard  to  Bonneville's  filing. 

Under  Rule  214  of  the  Commission's 
Rules  of  Practice  and  Procedure.  18  CFR 
385.214  (1993),  the  timely,  imopposed 
motions  to  intervene  serve  to  make  the 
entities  filing  them  parties  to  this 
proceeding.  We  find  good  cause  as  well 
to  grant  the  untimely  interventions  of 
PacifiCorp,  Northwest  Irrigation 
Utilities,  Direct  Service  Industrial 
Customers,  and  NEDC  The  first  three 
interventions  are  unopposed,  and  NEDC 
has  raised  concerns  that  are  not 
adequately  represented  by  other  parties. 

In  view  of  NEDC's  September  27. 
1993.  letter,  we  will  not  consider  at  this 
time  NEDC's  argument  to  the  effect  that 
Bonneville's  rates  are  illegal  per  se 
because  of  Bonneville's  budget 
reductions  for  fish  and  wildlife. 

The  Commission's  preliminary  review 
of  Bonneville's  submittal  indicates  that 
it  does  not  contain  any  patent 
deficiencies,  and  that  the  filed  rates 
comply  with  statutory  standards. 
Accordingly,  the  proposed  rates  merit 
approval  on  an  interim  basis  pending 
their  full  review  for  final  approval,  fhe 
Commission,  therefore,  Mrill  grant 
interim  approval  and  provide  an 
additional  period  of  time  for  parties  to 
file  comments  and  reply  comments  on 
all  issues  related  to  final  confirmation 
and  approval  of  Bonneville's  rates. 
The  Commission  orders: 

(A)  The  imtimely  interventions  of 
PacifiCorp,  Northwest  Irrigation 
Utilities,  Direct  Service  Industrial 
Customers,  and  NEDC  are  hereby 
granted. 

(B)  Bonneville's  request  for  interim 
approval  of  its  system  wholesale  power 
rates.  transmis.sion  rates,  general  rate 
schedule  provisions,  and  impact  aid 
methodology  schedule  in  Docket  Nos. 
EF93-201 1-000,  EF93-2021-000,  and 
EF93-2041-000  is  hereby  granted,  until 
the  Commission  takes  final  action  on 
either  their  approval  or  disapproval. 

(C)  Within  thirty  (30)  days  of  the  date 
of  this  order,  all  parties  who  wish  to  do 
so  may  file  additional  comments 
regarding  final  confirmation  and 
approval  of  Bonnneville's  rates.  All 
piarties  who  wish  to  do  so  may  file  reply 
comments  within  twenty  (20)  days 
thereafter.  All  timely  comments  will  be 


•S««,  «.g..  U.S.  DepartnMnt  of  Ener^ — 
BoniMville  Powsr  Administration,  40  FERC  t 
S1,3S1  at  62.059-60  (1987). 


considered  by  the  Commission  in 
determining  the  ultimate  disposition  of 
Bonneville's  rate  proposal. 

(D)  The  Secretary  snail  promptly 
publish  this  order  in  the  Federal 
Register.  * 

By  the  Commission. 
Lois  D.  Cuhell. 
(FR  Doc  93-24598  Filed  10-6-93;  8:45  am] 

BlUMa  COM  tn7-«1-M 


Colorado  Interstate  Gas  Co.;  Proposed 
Changes  in  FERC  Qas  Tariff 

[Docket  No.  RP93-201-000] 

October  1, 1993. 

Take  notice  that  on  September  28, 
1993,  Colorado  Interstate  Gas  Company 
(QG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  Substitute  Original  Sheet  No.  238, 
and  Substitute  Original  Sheet  No.  239. 
with  a  proposed  effective  date  of 
October  1.1993. 

QG  states  that  the  proposed  tariff 
sheets  tevise  the  definitions  of 
"Summer  Season"  and  "Winter  Season" 
to  remove  the  month  of  October  fit>m 
the  winter  season  and  include  it  in  the 
summer  season. 

QG  states  that  this  change  lowers  the 
billing  determinants  appficant  to  NNT- 
1  shippers  in  the  month  of  October  (the 
first  month  that  Docket  No.  RP93-99 
rates  will  be  in  effect)  and  this  results 
in  lower  costs  to  NNT-1  shippera  for 
that  month. 

□G  further  states  that  the  change  is  a 
reflection  of  the  uncertainty  as  to  the 
ultimate  form  of  QG's  accepted  Order 
No.  636  tariff,  which  was  only  recently 
accepted  (on  September  3).  By  the 
Commission's  acceptance  of  the  tariff, 
including  the  overrun  provisions 
described  in  section  5.1  of  Rate 
Schedule  NNT-1  (Original  Sheet  No. 
89).  CIG's  customers  will  have  access  to 
the  capacity  necessary  to  meet  any  early 
season  cold  snaps,  while  enjoying  the 
lower  billing  determinants  based  on 
summer  season  entitlements. 

QG's  motion  to  place  rates  into  effect 
on  October  1. 1993,  in  Docket  No. 
RP93-99  will  reflect  this  change. 

CIG  states  that  copies  of  the  filing 
have  been  served  upon  all  the  parties  in 
this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  8. 1993. 


Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on   . 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc  93-24607  Filed  10-6-93;  8:45  am) 
MUJNQ  COM  tnr-ei-M 


[Docket  No.  TQ93-7-21-001] 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

October  1,1993. 

Take  notice  that  on  September  29. 
1993.  Columbia  Gas  Transmission 
Corporation  (Columbia),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1,  the  following 
proposed  changes. 
September  1. 1993  Level 

Sub  Forty-first  Revised  Sheet  No.  26 
Sub  Thirty-fifth  Revised  Sheet  No.  26.1 
Sub  Thirty-ninth  Revised  Sheet  No.  26A 
Sub  Thirty-fifth  Revised  Sheet  No.  26A.1 

October  1,1993  Level 

Sub  Thirty-sixth  Revised  Sheet  No.  26.1 
Sub  Thirty-sixth  Revised  Sheet  No.  26A.1 

Columbia  states  the  foregoing  tariff 
sheets  are  being  filed  in  compUance 
with  the  Commission's  order  issued 
September  24. 1993,  in  Docket  Nos. 
TQ93-7-000  and  TM93-11-21.  Such 
order  directed  Columbia  to  refile  its 
PGA  tariff  sheets  to  be  effective 
September  1. 1993.  to  correct  the 
cumulative  adjustment  to  the  purchased 
gas  cost  demand  adjustment  rate  and  the 
unauthorized  winter  AEN  excess  AEN 
rate  in  the  amount  of  one-hundredth  of 
one  cent  ($.0001). 

Columbia  has  reviewed  its  copy  of  the 
PGA-98  tape  and  determined  that  the 
information  applicable  to  the  TCRA  is 
included  imder  Code  9.  as  in  previous 
PGA  filings. 

Columbia  has  also  included  substitute 
revised  tariff  sheets  to  be  effective 
October  1, 1993  in  Docket  No.  TM94-1- 
21-000  (ACA  Filing)  to  reflect  the  PGA 
rate  changes. 

Columbia  states  that  copies  of  the 
filing  were  served  upon  the  Coliunbia's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
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with  Rule  211  of  the  Commission's 

Rules  of  Practice  and  Procedure.  All 

such  protests  should  be  filed  on  or 

before  October  8. 1993.  Protests  will  be 

considered  by  the  Coimmssion  in 

determining  the  appropriate  action  to  be 

tsken.  but  will  not  serve  to  make 

protestants  parties  to  the  {Htx»eding. 

Copies  of  the  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

LoisaCaaheU. 

Secretary. 

(FR  Doc  93-24611  Filed  10-6-43: 8:45  am] 

■umo  COM  STir-oi-M 

(Docket  No.  TQ94-1  -25-000] 

Mississippi  River  Transmission  Corp.; 
Rate  Change  Filing 

October  1, 1993. 

Take  notice  that  on  September  29, 
1993,  Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  Ninety-Fourth 
Revised  Sheet  No.  4  and  Fifty-Third 
Revised  Sheet  No.  4.1.  to  be  efliective 
October  1. 1993.  MRT  states  that  the 
purpose  of  the  instant  filing  is  to  reflect 
an  out-of-cycle  purchase  gas  cost 
adjustment  (PGA). 

MRT  states  that  Ninety-Fourth 
Revised  Sheet  No.  4  and  Fifty-Third 
Revised  Sheet  No.  4.1  reflect  a  decrease 
of  38.43  cents  per  MMBtu  in  the 
commodity  cost  of  purchased  gas  from 
PGA  rates  contained  in  the  out-of-cycle 
PGA  filing  to  be  effective  September  1, 
1993  in  Docket  No.  TQ93-16-25-000. 
MRT  also  states  that  since  the  August 
30.  1993  filing  date.  MRT  has 
experienced  changes  in  purchase  and 
transportation  costs  for  its  system 
supply  that  could  not  have  been 
reflected  in  that  filing  under  current 
Commission  regulations. 

MRT  states  that  a  copy  of  this  filing 
has  been  served  on  all  of  MRT's 
jurisdictional  sales  customers  and  to  the 
State  Commissions  of  Arkansas,  Illinois 
and  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  §§ 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214). 
AH  such  motions  or  protests  should  be 
filed  on  or  before  October  8. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection. 

LoisD.CaaMl. 

Secretary. 

[FR  Doc.  93-24612  Filed  lO-fr-93:  8:45  amj 

BIUJNO  coot  «717-01-M 


[Docket  No.  RP93-202-00(q 

National  Fuel  Gas  Supply  Corp.; 
Proposed  Treatment  of  Account  Nos. 
191  and  186 

October  1.1993. 

Take  notice  that  on  September  29, 
1993,  National  Fuel  Gas  Supply 
Corporation  (National),  tendered  for 
filing  its  proposed  treatment  of  Account 
Nos.  191  and  186  Balances,  attributable 
to  gas  purchase  and  transportation 
activities  prior  to  August  1. 1993. 
National  states  that  its  filing  is  made 
pursuant  to  Order  No.  636  and  Section 
21  of  the  General  Terms  and  Conditions 
of  National's  FERC  Gas  Tariff,  as  a 
limited  filing  under  Section  4  of  the 
Natural  Gas  Act. 

National  also  states  that  the  filing 
constitutes  a  compliance  with  Section 
21.1  of  its  FERC  Gas  Tariff  which 
requires  refunds  to  be  made  within  60 
days  of  August  1, 1993,  and  requests 
that  its  filing  become  effective  on 
September  30. 1993.  In  addition. 
National  states  that  it  is  authorized  to 
recover  through  a  direct  bill  any 
imderrecovery  of  such  costs. 

National  further  states  that  copies  of 
this  filing  were  served  upon  the 
company's  jurisdictional  customers  and 
the  Regulatory  Commission's  of  the 
States  of  New  York.  Ohio.  Pennsylvania, 
Delaware,  Massachusetts,  and  New 
Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Enei^  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC.  20426,  in  accordance  with  Rules 
214  or  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
or  385.211).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  October  8, 1993.  Protests  will 
be  considered  by  the  Commission  in 
determiniiig  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  pubbc 

inspection. 

LowD.Cadidl.     ' 

Secretary. 

IFR  Doc  93-24613  Filed  10-6-43;  8:45  am) 

BIUJNO  COM  cnT-avM 

Pocket  Nam>99-19»-000]   . 

North<»est  Pipeline  Corp.;  Proposed 
Change  in  FERC  Gas  Tartff 

Octoberl.1993. 

Take  notice  that  on  September  27, 
1993,  Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  Na  1-A.  the  following  tariff 
sheets,  with  a  proposed  effective  date  of 
October  27. 1993: 

Second  Revised  Sheet  Na  304 
First  Reviaed  Sheet  No.  304-A 
Second  Revised  Sheet  Na  304-B 
First  Revised  Sheet  Na  304-C 
Third  Reviscid  Sheet  No.  305 
Original  Sheet  Na  306 
Sheet  Nos.  307  through  310 
Second  Revised  Sheet  No.  317 
First  Revised  Sheet  No.  317-A 
Second  Revised  Sheet  Na  317-B 
Second  Revised  Sheet  Na  317-C 
First  Revised  Sheet  No.  317-D 

Northwest  states  that  the  purpose  of 
this  filing  is  to  propose  changes  to  the 
facihties  reimbursement  provisions  of 
Section  10  of  Rate  Schedule  TI-1  and 
Section  11  of  Rate  Schedule  TF-1  of  the 
First  Revised  Volume  1-A  of 
Northwest's  FERC  Gas  Tariff. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  all 
jurisdictional  customers  and  state 
regulatory  commissions  in  its  market 
area. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  of  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  October  8, 
1993.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  puUic  inspection  in  the 
public  reference  room. 
Lois  Dl  Cashell. 
Secretary. 

(FR  Doc  93-24605  Filed  10-6-93: 8:45  am] 
BiujNQ  COM  srir-oi-M 
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[Docket  No.  RP«3-dOO-000] 

Northern  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

October  1,1993. 

Take  notice  that  on  September  27, 
1993.  Northern  Natural  Gas  Company 

(Northern),  tendered  for  filing  in 

accordance  with  section  18  of  its  FERC 
Gas  Tariff,  Fourth  Revised  Volume  No. 
1,  the  schedules  that  set  forth  the 
estimated  final  Deferred  ANGTS 
Balance  (ANGTS  Balance)  and  the 
allocation  of  such  ANGTS  Balance  to  ' 
nach  affected  customer. 

Northern  states  that  it  proposed  to 
establish  a  mechanism  to  direct  bill  or 
refund,  as  appropriate  with  carrying 
charges,  any  existing  balance  in  its 
ANGTS  deferred  account  over  a  twelve 
month  period  upon  termination  of 
Northern's  current  ANGTS  Rate 
Adjustment  mechanism. 

In  accordance  with  First  Revised 
Sheet  No.  261  of  Northern's  Fourth 
Revised  Volume  No.  1,  Northern  hereby 
files  Schedule  A  attached  to  the  fihng. 
which  sets  forth  Northern's  current 
estimate  of  the  ANGTS  Balance  as  of 
October  31, 1993. 

Northern  states  that  copies  of  the 
filing  have  been  mailed  to  each  of 
Northern's  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Conunission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  8, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretory. 
IFR  Doc  93-24606  Filed  l(>-fr-93:  8:45  am] 

MUJNO  COOC  (TIT-OI-M 


Questar  Pipeiina  Co.;  Application 

[DockM  No.  CP93-738-000] 

October  1,1993. 

Take  notice  that  on  September  24, 
1993,  Questar  PipeUne  Company 
(Questar),  79  South  State  Street,  Salt 
Lake  City,  Utah  84111  filed  in  Docket 


No.  CP93-738-000  an  abbreviated 
abandonment  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act 
(NGA)  for  authority  to  abandon,  by 
removal,  two  transportation  natural  gas 
receipt  points,  comprising  minor 
metering  facilities,  located  in  Uintah 
County,  Utah,  all  as  more  fully  set  forth 
in  the  application  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Questar  proposes  to  abandon,  by 
removal,  two  sets  of  receipt-point 
metering  facilities,  including  the  River 
Bend  M  *  R  Station  (Meter  Station  112) 
and  the  River  Bend  Unit  M  &  R  Station 
(Meter  Station  113),  located  adjacent  to 
Questar's  Main  Line  No.  40  in  Uintah 
County,  Utah.  Questar  states  that  the 
total  gross  investment  associated  with 
the  abandonment  of  the  two  meter 
stations  is  approximately  $22,045. 

Questar  explains  that  the  two  receipt 
points  have  been  used  to  receive  natural 
gas  from  CNG  Producing  Company 
(CNG)  into  Questar's  transmission 
system  for  subsequent  transportation. 
Further,  Questar  states  that  the  volumes 
of  natural  gas  previously  measured 
through  Meter  Stations  112  and  113  and 
transported  for  CNG  will  continue  to 
flow  though  an  existing  master-meter 
station  located  immediately  adjacent  to 
Meter  Station  113.  Questar  clarifies  that 
transportation  service  will  continue  to 
be  provided  to  CNG. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should,  on  or  before  October 
22, 1993,  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capital  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  AH  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  the  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by  §§  7 
and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required,  or  if  the 
Commission  on  its  own  review  of  the 


matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Questar  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  93-24600  Filed  10-6-93;  8:45  am) 
BtLUNQ  cooe  inr-oi-M 


[Docket  No.  CP93-748-000] 

Raton  Gas  Transmission  Co.; 
Application 

October  1, 1993. 

Take  notice  that  on  September  29, 
1993,  Raton  Gas  Transmission  Company 
(Raton),  P.O.  Box  308,  Raton,  New 
Mexico  87740,  filed  an  application 
pursuant  to  sections  7(b)  and  7(c)  of  the 
Natural  Gas  Act  for  an  order  permitting 
and  approving  the  abandonment  of  sales 
services  by  Raton  and  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  Raton  to  provide 
transportation  services  in  interstate 
commerce,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Raton  states  that  its  system  consists  of 
21  miles  of  8-inch  pipe  extending  from 
a  connection  with  Colorado  Interstate 
Gas  Company  (QG)  near  Trinidad, 
Colorado  to  a  terminus  near  Raton,  New 
Mexico.  It  is  stated  that  Raton  receives 
gas  supplies  from  CIG  in  Colorado  and 
delivers  the  gas  supplies  to  delivery 
points  in  New  Mexico.  It  is  also 
indicated  that,  pursuant  to  Order  No. 
636.  QG  has  filed  in  Docket  No.  RS92- 
4-000  and  the  Commission  has 
approved  the  proposal  to  restructure 
CIG's  services  with  an  effective  date  of 
October  1, 1993.  Raton  states  that, 
although  it  was  not  required  by  Order 
No.  636  to  restructure  its  services, 
consistent  with  the  orders  approving 
CIG's  restructuring,  it  proposes  to 
convert  its  sales  services  to 
transportation  services  and  to 
incorporate  the  transportation  services 
to  be  provided  by  QG  into  the  services 
to  be  provided  by  Raton. 

Raton  requests  authorization  to 
abandon  its  present  sales  services 
authorized  by  a  permanent  certificate 
issued  in  Docket  No.  CP8&-122,  and  to 
convert  those  services  to  transportation 
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services.  Raton  also  proposes  to  convert 
its  tariff  from  a  volumetric  Mcf  basis  to 
a  thermal  basis.  Raton  has  submitted,  as 
Exhibit  P  to  its  application.  Raton's 
proposed  tariff  (First  Revised  Volume 
No.  1)  to  replace  its  current  tariff 
(Original  Volume  No.  1).  It  is  stated  that, 
.  in  accordance  with  the  stipulation  and 
agreement  accepted  by  the  Commission 
in  Docket  No.  RP91-116-000,  Raton 
would  arrange  for  the  transportation  of 
gas  through  the  QG  and  Raton  systems 
for  delivery  to  shippers.  Raton  states 
that  the  rates  contained  in  Rate 
Schedule  FT-l  and  IT-1  are  designed  to 
recover  the  costs  required  to  render  the 
proposed  services,  including  the  service 
to  be  provided  by  QG  in  receiving  gas 
and  transporting  it  to  the  Raton  receipt 
point. 

Raton  states  that  reservation  charges 
are  to  be  assessed  on  the  basis  of  each 
customer's  maximum  delivery  quantity. 
Raton  states  that  the  base  reservation 
charge  and  commodity  charge  for 
service  under  Rate  Schedule  FT-l  is 
$0.4554  and  $0.1485,  respectively,  per 
dt  equivalent  of  natural  gas.  It  is  stated 
that  the  charge  under  Rate  Schedule  IT- 
1  is  $0.1485  per  dt  equivalent  of  natural 
gas,  plus  the  applicable  GIG  charges.  It 
is  also  stated  that  the  charge  of  Rate 
Schedule  rT-2  service  is  the  same  as  the 
IT-1  charge,  but  excludes  the  QG 
charge.  Raton  states  that  the  rates  are 
designed  to  recover  Raton's  cost  of 
service  (excluding  the  cost  of  gas 
purchased)  as  approved  in  Raton's  most 
recent  rate  filing  in  Docket  No.  RP91- 
116-000. 

Raton  requests  that  the  Commission 
grant  the  authorization  on  an  expedited 
basis  so  that  Raton  can  initiate 
transportation  service  coinciding  with 
the  initiation  of  Order  No.  636 
restructured  services  by  QG. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
22, 1993.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Nattiral  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  its  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Conunission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 


the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  the  issuance  of 
certificate  authorization  and  permission 
and  approval  for  the  proposed 
abandonment  are  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Upon  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Raton  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Cashell. 
Secretory. 
IFR  Dot  93-24602  Filed  10-6-93;  8:45  ami 

BtUMQ  COOC  6717-01-M 

[Docket  No.  CP93-747-000] 

Sabine  Pipe  Line  Co.;  Request  Under 
Blanket  Authorization 

October  1. 1993. 

Take  notice  that  on  September  29, 
1993,  Sabine  Pipe  Line  Company 
(Sabine).  P.O.  Box  4781,  Houston,  Texas 
77210-4781.  filed  in  Docket  No.  CP93- 
747-000  a  request  pursuant  to  §  157.205 
of  the  Conunission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205) 
for  authorization  to  use  a  receipt  tap  to 
deliver  natural  gas  to  Winnie  Pipeline 
Company  (Winnie)  in  Jefferson  Coimty, 
Texas  under  its  blanket  certificate 
issued  in  Docket  No.  CP83-1 99-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Sabine  states  that  the  use  of  the 
receipt  tap  as  a  sales  tap  would  enable 
Sabine  to  provide  transportation  service 
pursuant  to  §  284.221  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  284.221)  for  its 
shippers  and  allow  those  shippers 
access  to  NGPA  section  311(a)(2)  storage 
and  transportation  services  offered  by 
Winnie. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 


of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  93-24601  Filed  10-6-93;  8:45  am) 

BiUMQ  COOC  •717-ei-M 

[Docket  No.  CP92-2S9-004] 

Sumas  International  Pipeline  Inc.; 
Tariff  Compliance  Filing 

September  30, 1993. 

Take  notice  that  on  September  28. 
1993  Sumas  International  Pipeline  Inc. 
("SIPI"),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  2, 
the  following  tariff  sheets,  with  a 
proposed  effective  date  of  November  1, 
1993: 

First  Revised  Sheet  Number  1 
First  Revised  Sheet  Number  5 
First  Revised  Sheet  Number  6 
First  Revised  Sheet  Number  16 
First  Revised  Sheet  Number  19 
Original  Sheet  Numbers  20  through  23 

inclusive 
First  Revised  Sheet  Number  33 
First  Revised  Sheet  Number  34 
First  Revised  Sheet  Numbers  44  through  46 

inclusive 

SIPI  states  that  the  above  tariff  sheets 
reflect  compliance  with  FERC  Order  on 
Compliance  in  the  above  docket  issued 
26  August  1993  with  respect  to 
revisions  and  additions  to  SIPI's  FERC 
Gas  Tariff,  Original  Volume  No.  2  to 
incorporate  both  a  Capacity  Release 
Mechanism  and  a  Right  of  First  Refusal 
Process. 

SIPI  states  that  copies  of  the  filing  has 
been  served  upon  all  of  SIPI's 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  12, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
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not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

public  reference  room. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc  93-24614  Filed  10-6-93:  8:45  am] 

MLUNQ  COOC  CriT-OI-M 


[Docket  No.  RP93-203-000] 

Texas  Gas  Transmission  Corp.; 
Request  for  Waiver  of  Ouarterty  PGA 
Filing  Requirements 

October  1.1993. 

Take  notice  that  on  September  29, 
1993.  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing  a  Request  for  Waiver  of  the 
Quarterly  IKiA  filing  requirements 
under  18  CFR  154.308  of  the 
Commission's  Regulations  and  §  23.10 
of  the  General  Terms  and  Conditions  of 
Texas  Gas's  FERC  Gas  Tariff.  Original 
Volume  No.  1. 

Texas  Gas  states  that  its  next  regular 
Quarterly  PGA  is  scheduled  to  be 
effective  November  1, 1993.  This  is  also 
the  date  Texas  Gas  anticipates 
implementing  the  Order  No.  636 
restructuring  on  its  system  (Docket  No. 
RS92-24),  which  would  terminate  the 
Purchased  Gas  Cost  Adjustment  clause 
contained  in  Texas  Gas's  F'ERC  Gas 
Tariff. 

Texas  Gas  states  that  copies  of  the 
filing  were  served  upon  Texas  Gas's 
jurisdictional  sales  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  8, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  j)erson  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  CasheO, 
Secretary. 
IFR  Doc  93-24615  Filed  10-6-93;  8:45  ami 

BILUNO  COOC  t7r7-«1-M 


(Docket  No.  ER93-957-O00I 
Wisconsin  Power  &  Ught  Ca;  RNng 

October  1, 1993. 

Take  notice  that  on  September  14, 
1993,  Wisconsin  Power  &  Light 
Company  (Wisconsin]  tendered  for 
filing  final  form  tariff  sheets  resulting 
from  the  Commission's  order  issued  in 
Docket  No.  ER93-676-000  on  August  5. 
1993. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  I^egulatory  Commission,  825 
North  Capitol  Street,  NE.,  Wasliington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  358.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  14, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheil, 
Secretary. 
(PR  Doc  93-24603  Filed  10-6-93;  8:45  am] 

BILUMO  coos  STIT-ei-M 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

IFRL-4782-7] 

Callfomia:  Final  Determination  of 
Adequacy  of  State  Municipal  Solid 
Waste  Landfill  Permit  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  determination  of 

full  program  adequacy  for  California's 

application. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  42  U.S.C  6945(c)(1)(B),  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  of  1984, 
requires  States  to  develop  and 
implement  permit  programs  to  ensure 
that  municipal  solid  waste  landfills 
(MSWLFs)  which  may  receive 
hazardous  household  waste  or  small 
quantity  generator  hazardous  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  part  258). 
RCRA  section  4005(c)(1)(C),  42  U.S.C 
6945(c)(1)(C),  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 


adequate  "permit"  programs  for 
MSWLFs. 

EPA-approved  State/Tribal  permit 
programs  provide  for  interaction 
between  the  Slate/Tribe  and  the  owner/ 
operator  regarding  site-specific  permit 
conditions.  Only  those  owners/ 
operators  located  in  State/Tribes  with 
approved  permit  programs  can  use  the 
site-specific  flexibility  provided  by  part 
258  to  the  extent  the  State/Tribal  permit 
program  allows  such  flexibility. 

California  applied  for  a  determination 
of  adequacy  under  section  4005  of 
RCRA.  EPA  reviewed  California's 
application  and  issued  for  public 
comment  a  proposed  determination  that 
CaUfomia's  MSWLF  f)ermit  program  is 
adequate  to  ensure  compliance  with  tlie 
revised  MSWU  Criteria.  After 
consideration  of  all  comments  received, 
EPA  is  today  issuing  a  final 
determination  that  California's  program 
is  adequate. 

EFFECTIVE  DATE:  The  determination  of 
adequacy  for  California  shall  be 
effective  on  October  7, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
EPA  Region  K,  75  Hawthorne  Street, 
San  Francisco,  California  94105,  Attn: 
Ms.  Donna  J.  Orebic.  Mail  Code  H-3-1, 
telephone  (415)  744-2092. 
SUPPt.EMENTARY  INFORMATION: 

A.  Background 

On  October  9, 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  42  U.S.C 
694 1-694  9a,  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA),  requires 
States  to  develop  permitting  programs  to 
ensure  that  MSWLFs  comply  with  the 
Federal  Criteria  under  part  258.  Section 
4005  of  RCRA,  42  U.S.C  6945,  also 
requires  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  facilitate  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  provide 
procedures  by  which  EPA  will  approve, 
or  partially  approve,  State/Tribal 
landfill  permit  programs. 

Prior  to  promulgation  of  the  STIR, 
EPA  intends  to  approve  State/Tribal 
MSWLF  permit  programs  based  on  the 
statutory  authorities  and  requirements. 
EPA  interprets  the  statutory 
requirements  for  States  or  Tribes  to 
develop  "adequate"  programs  to  impose 
several  minimum  standards.  First,  each 
State/Tribe  must  have  enforceable 
standards  for  new  and  existing  MSWLFs 
that  are  technically  comparable  to  EPA's 
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revised  MSWLF  criteria.  Next,  the  State/ 
Tribe  must  have  the  authority  to  issue 
a  pennit  or  other  notice  of  prior 
approval  to  all  new  and  existing 
MSWLFs  in  its  jurisdiction.  The  State/ 
Tribe  also  must  provide  for  public 
participation  in  permit  issuance  and 
enforcement  as  required  in  section 
7004(b)  of  RCRA.  Finally.  EPA  believes 
that  the  State/Tribe  must  show  that  it 
has  sufficient  compliance  monitoring 
and  enforcement  authorities  to  take 
specific  action  against  any  owner  or 
operator  that  fails  to  comply  with  an 
approved  MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
"adequate"  program  based  on  the 
interpretation  outlined  above.  EPA 
expects  States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program.  In 
addition.  States/Tribes  may  use  the  draft 
STIR  as  an  aid  in  interpreting  these 
requirements. 

B.  State  of  California 

On  February  5. 1993.  California 
submitted  an  application  for  adequacy 
determination  for  the  State's  municipal 
soUd  waste  landfill  permit  program.  On 
June  29, 1993.  EPA  published  a 
tentative  determination  of  adequacy  for 
CaUfomia's  program.  Further 
background  on  the  tentative 
determination  of  adequacy  appears  at  58 
FR  34797.  (June  29. 1993). 

Along  with  the  tentative 
determination.  EPA  announced  the 
availability  of  the  application  for  public 
comment  and  the  date  of  a  public 
hearing  on  the  application.  On  August 
24. 1993.  at  10  a.m.  EPA  held  a  public 
hearing.  No  comments  were  made  at  the 
hearing.  EPA  received  two  written 
comments  during  the  public  comment 
period  and  one  written  comment  after 
the  close  of  the  public  comment  period. 

One  commenter  agreed  that  California 
should  obtain  program  approval  based 
on  the  provisions  set  forth  in  EPA's 
tentative  adequacy  determination,  but 
urged  the  Agency  to  promulgate  the 
State  Tribal  Implementation  Rule 
without  further  delay.  The  commenter 
asserted  that,  in  the  absence  of  a  final 
rule  that  sets  forth  specific  parameters 
for  the  approval  and  withdrawal 
process,  the  legitimacy  of  solid  waste 
program  approvals  will  remain  in  doubt. 
EPA  disagrees.  EPA  is  required  to 
determine  whether  States  have  adequate 
permit  programs  lor  MSWLFs  under 
RCRA  section  4005(c)(1)(C).  This 
statutory  authority  provides  the 
standard  for  EPA  review  of  State/Tribal 
MSWLF  permit  programs  and  makes 
promulgation  of  the  STIR  imnecessary 


for  EPA  to  determine  the  adequacy  of 
State  MSWLF  programs.  The  commenter 
further  asserted  that  it  is  unfair  for  EPA 
to  apply  the  draft  STIR  document  in  a 
conclusive  fashion  without  proper 
notice  and  opportunity  for  comment  in 
the  manner  required  by  the 
Administrative  Procedure  Act.  EPA  did 
not  apply  the  draft  STIR  in  a  conclusive 
fashion,  but  provided  it  to  California 
and  used  it  as  guidance  to  facilitate 
consideration  of  California's 
application.  In  addition.  EPA  provided 
the  public  an  opportunity  to  comment 
on  the  adequacy  determination  criteria 
for  State/Tribal  MSWLF  program 
approvals  in  the  tentative  determination 
to  approve  California's  MSWLF 
program.  58  FR  34797.  34798  (June  29. 
1993).  The  public  comment  period 
extended  from  June  29, 1993  to  August 
24, 1993. 

One  commenter  asserted  that  portions 
of  Cahfomia's  program  go  beyond  what 
is  necessary  to  achieve  compliance  with 
the  Federal  criteria  and  that  the  State 
was  not  taking  full  advantage  of  the 
flexibility  contained  under  40  CFR  part 
258.  The  commenter  argued  specifically 
that  California's  interpretation  of  the 
term  "lateral  expansion"  is  more 
stringent  than  the  corresponding 
Federal  interpretation  of  this  term.  The 
commenter  asserted  that  waste  placed 
outside  the  footprint  of  an  existing  imit 
as  of  the  effective  date  of  the  Federal 
criteria  would  not  in  all  cases  be 
considered  a  lateral  expansion. 
However,  the  clear  meaning  and  intent 
of  the  revised  MSWLF  criteria  is  to 
require  that  any  horizontal  expansion  of 
the  waste  boundaries  of  an  existinc  unit 
that  takes  place  on  or  after  the  effective 
date  of  the  MSWLF  criteria  must  be 
done  in  compliance  with  the  location 
restrictions  and  design  standards  of  40 
CFR  part  258.  The  EPA  discussed  the 
meaning  of  the  term  "lateral  expansion" 
in  the  appendix  to  the  revised  criteria, 
56  FR  50978.  51041  (October  9.  1991). 
The  EPA  is  satisfied  that  the  State's 
program  will  ensure  that  lateral 
expansions  of  sohd  waste  landfills  will 
be  required  to  meet  location  and  design 
standards  that  assure  compliance  with 
the  revised  MSWLF  criteria. 

This  commenter  and  another  stated 
that  California's  revised  design 
standards  exceed  the  requirements  of 
the  Federal  criteria.  The  EPA  does  not 
evaluate  whether  State  MSWLF 
standards  go  beyond  the  Federal 
MSWLF  requirements,  but  rather  if  the 
State  standards  are  adequate  to  assuru 
compliance  with  the  Federal  standards. 
The  Agency  is  satisfied  that  the  State  of 
Cahfornia  now  has  design  standards 
which  assure  that  facilities  will  comply 
with  the  revised  Federal  criteria. 


The  State  of  Cahfomia's  MSWLF 
permit  program  has  the  authority  to 
issue  permits  that  incorporate  the 
requirements  in  the  revised  Federal 
MSWLF  Criteria  to  all  MSWLFs  in  the 
State,  with  the  exception  of  those 
located  on  Tribal  Lands.  In  addition,  the 
EPA  has  determined  that  California's 
pennit  program  contains  provisions  for 
public  participation,  compliance 
monitoring,  and  enforcement. 

C  Decision 

In  the  tentative  determination.  EPA 
proposed  to  approve  specified  parts  of 
California's  program  for  which  existing 
State  law  was  adequate  to  ensure 
compliance  with  the  Federal  criteria.  At 
that  time  EPA  also  proposed  to  approve 
all  of  California's  program  if  draft 
revised  requirements  submitted  by 
Cahfornia  with  its  June  9, 1993 
amended  application  were  adopted 
before  EPA's  final  determination  and 
effective  on  or  before  the  relevant 
efiiective  dates  of  the  Federal  criteria.  On 
August  19, 1993,  EPA  received  the  final, 
adopted  revisions  to  California's 
MSWLF  permit  program.  After 
reviewing  these  revisions,  and  after 
consideration  of  the  public  comments,  I 
conclude  that  California's  application 
for  adequacy  determination  meets  all  of 
the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly.  California  is  granted  a 
determination  of  adequacy  for  all 

f>ortions  of  its  mimicipal  solid  waste 
andfiU  permit  program. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria.  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978.  50995 
(October  9. 1991). 

Today's  action  takes  effect  on  the  date 
of  publication.  EPA  believes  it  has  good 
cause  under  section  553(d)  of  the 
Administrative  Procedure  Act,  5  U.S.C 
553(d).  to  put  this  action  into  effect  less 
than  30  days  after  publication  in  the 
Federal  Register.  All  of  the 
requirements  and  obligations  in  the  , 
State's/Tribe's  program  are  already  in 
effect  as  a  matter  of  State/Tribal  law. 
EPA's  action  today  does  not  impose  any 
new  requirements  that  the  regulated 
community  must  begin  to  comply  with. 
Nor  do  these  requirements  become 
enforceable  by  EPA  as  Federal  law. 
Consequently,  EPA  finds  that  it  does  not 
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need  to  give  notice  prior  to  making  its 
approval  efiiactive. 

Compliance  With  Executrre  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  I  hereby  certify  that  this 
approval  will  not  have  a  signiBcant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibiUty  analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  section  4005  of  the  Solid  Waste 
Disposal  Act  as  amended:  42  U.S.C  6945. 

Dated:  September  22. 1993. 
John  C  Wise, 

Acting  Regional  Administrator. 
|FR  Doc  93-24662  Filed  10-6-93:  8:45  am| 

BlUMa  COM  MM  go  P 

[FRL-478e-81 

Kansas;  Rnal  Partial  Program 
Determination  of  Adequacy  of  State/ 
Trit)al  Municipal  Solid  Waste  Landfill 
Permit  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  partial  program 

determination  of  adequacy  on  Kansas' 

appHcation. 

SUMMARY:  Section  4005(c)(1)(B)  of  the     • 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  Municipal  Solid 
Waste  Landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  part  258). 
RCRA  section  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 
MSWLFs.  but  does  not  mandate 
issuance  of  a  rule  governing  such 
determinations.  The  EPA  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule  (STIR) 
that  will  provide  procedures  by  which 
the  EPA  will  approve,  or  partially 
approve.  State/Tribal  landfill  permit 
programs.  The  Agency  intends  to 
approve  adequate  State/Tribal  MSWLF 
pennit  programs  as  applications  are 


submitted.  Thus  the  approvals  are  not 
dependent  on  final  promulgation  of  the 
STIR  Prior  to  promulgation  of  the  STIR, 
adequacy  determinations  will  be  made 
based  on  the  statutory  authorities  and 
requirements.  In  addition,  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribal  permit  programs  provide 
for  interaction  between  the  State/Tribe 
and  the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  State/Tribes 
with  approved  permit  programs  can  use 
the  site-specific  flexibility  provided  by 
40  CFR  part  258  to  the  extent  the  State/ 
Tribal  permit  program  allows  such 
flexibility.  The  EPA  notes  that 
regardless  of  the  approval  status  of  a 
State/Tribe  and  the  permit  status  of  any 
facility,  the  Federal  criteria  under  40 
CFR  part  258  will  apply  to  all  permitted 
and  unpermitted  MSWLF  facilities. 

Kansas  applied  for  a  determination  of 
adequacy  under  section  4005  of  RCRA. 
The  EPA  reviewed  Kansas'  appUcation 
and  made  a  tentative  determination  that 
Kansas'  permit  program  would  be 
adequate  to  ensure  compliance  with  40 
CFR  part  258  contingent  upon  its 
adoption  of  40  CFR  part  258  by 
reference.  After  consideration  of  the  one 
comment  received,  plus  review  of 
Kansas  regulations  in  relation  to  the 
EPA  regulations  promulgated  since  the 
application  was  submitted,  the  EPA  is 
today  issuing  a  final  determination  of 
partial  program  adequacy  for  the  Kansas 
landfill  permit  program. 
EFFiCTWE  DATE:  The  determination  of 
adequacy  for  Kansas  shall  be  effective 
on  October  7, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Althea  M.  Moses,  726  Minnesota  Ave., 
Kansas  City.  Kansas  66101;  (913)  551- 
7055. 
SUPPt.EMENTARY  INFORMATION: 

A.  Background 

On  October  9, 1991  the  EPA 
promulgated  revised  Criteria  for 
MSWLFs  (40  CFR  part  258).  Subtitle  D 
of  RCRA,  as  amended  by  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(HSWA),  requires  States  to  develop 
permitting  programs  to  ensure  that 
facilities  comply  with  the  Federal 
Criteria  under  40  CFR  part  258.  Subtitle 
D  also  requires  in  section  4005  of  RCRA 
that  the  EPA  determine  the  adequacy  of 
State  municipal  solid  waste  landfill 
permit  programs  to  ensure  that  facilities 
comply  with  the  revised  Federal 
Criteria.  To  fulfill  this  requirement,  the 
Agency  has  drafted  and  is  in  the  process 
of  proposing  a  State/Tribal 


Implementation  Rule  (STIR).  The  rule 
will  specify  the  requirements  which 
State/Tribal  programs  must  satisfy  to  be 

determined  adequate.  

The  EPA  intends  to  propose  in  STIR 
to  allow  partial  approval  if:  (1)  The 
Regional  Administrator  determines  that 
the  State/Tribal  permit  program  largely 
meets  the  requirements  for  ensuring 
compliance  with  40  CFR  part  258;  (2) 
changes  to  a  limited  narrow  part(s)  of 
the  State/Tribal  permit  program  are 
needed  to  meet  these  requirements;  and 
(3)  provisions  not  included  in  the 
partially  approved  portions  of  the  State/ 
Tribal  permit  program  are  a  clearly 
identifiable  and  separable  subset  of  40 
CFR  part  258.  As  provided  in  40  CFR 
part  258,  the  EPA's  Subtitle  D  standards 
will  take  effect  on  October  9, 1993. 
Consequently,  any  portion  of  the 
Federal  Criteria  which  are  not  included 
in  an  approved  State/Tribal  program  by 
October  9, 1993  would  apply  directly  to 
the  owner/operator.  The  requirementis  of 
the  STIR,  if  promulgated,  will  ensure 
that  any  mixture  of  State/Tribal  and 
Federal  rules  that  take  effect  will  be 
fully  workable  and  leave  no  significant 
gaps  in  environmental  protection.  These 
practical  concerns  apply  to  individual 
partial  approvals  granted  prior  to  the 
promulgation  of  the  STIR. 
Consequently,  the  EPA  reviewed  the 
program  approved  today  and  concluded 
that  the  State/Tribal  and  the  Federal 
requirements  mesh  reasonably  well  and 
leave  no  significant  gaps.  Partial 
approval  would  allow  the  Agency  to 
approve  those  provisions  of  the  State/ 
Tribal  permit  program  that  meet  the 
requirements  and  provide  the  State/ 
Tribe  time  to  make  necessary  changes  to 
the  remaining  portions  of  its  program. 
As  a  result  owners/operators  will  be 
able  to  work  with  the  State/Tribal 
permitting  agency  to  take  advantage  of 
the  flexibility  of  40  CFR  part  258  for 
those  portions  of  the  program  which 
have  been  approved. 

The  EPA  will  review  State/Tribal 
requirements  to  determine  whether  they 
are  "adequate"  under  section 
4005(c)(1)(C)  of  RCRA.  The  EPA 
interprets  the  requirements  for  States  or 
Tribes  to  develop  "adequate"  programs 
for  permits  or  other  forms  of  prior 
approval  to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  the  EPA's 
revised  MSWLF  criteria.  Next,  the  State/ 
Tribe  must  have  the  authority  to  issue 
a  permit  or  other  notice  of  prior 
approval  to  all  new  and  existing 
MSWLFs  in  its  jurisdiction.  The  State/ 
Tribe  also  must  provide  for  public 
participation  in  permit  issuance  and     .. 
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enforcement  as  required  in  section 
7004(b)  of  RCRA.  Finally,  the  EPA 
believes  that  the  State/Tribe  must  show 
that  it  has  sufficient  compliance 
monitoring  and  enforcement  authorities 
to  take  specific  action  against  any  owner 
or  operator  that  fails  to  comply  with  an 
approved  MSWLF  program. 

The  EPA  Regions  will  determine 
whether  a  State/Tribe  has  submitted  an 
"adequate"  program  based  on  the 
interpretation  outlined  above.  The  EPA 
plans  to  provide  more  specific  criteria 
tor  this  evaluation  when  it  proposes  the 
STIR.  The  EPA  expects  State/Tribes  to 
meet  all  of  these  requirements  for  all 
elements  of  a  MSWIP  program  before  it 
gives  full  approval  to  a  MSWLF 
program.  The  EPA  also  is  requesting 
State/Tribes  seeking  partial  program 
approval  to  provide  a  schedule  for  the 
submittal  of  all  remaining  portions  of 
their  MSWLF  permit  programs.  The 
EPA  notes  that  it  intends  to  propose  to 
make  submissions  of  a  schedule 
mandatory  in  the  STIR. 

B.  The  State  of  Kansas 

In  the  tentative  determination  at  58 
FR  44833  (August  25, 1993)  the  EPA 
annoimced  the  availability  of  the 
apphcation  for  public  comment.  There 
were  no  requests  for  a  public  hearing, 
consequently  no  public  hearing  was 
held.  The  only  written  comment 
received  was  from  a  municipality  in 
favor  of  the  EPA's  approval  of  the 
Kansas  program. 

As  stateo  in  the  tentative 
determination.  Kansas  was  adopting  the 
Federal  Criteria  by  reference,  with  some 
minor,  "practical"  changes  (e.g.,  all 
references  to  "an  approved  state"  were 
replaced  with  "the  Director").  Kansas 
indeed  adopted  those  Federal  Criteria 
effective  June  1,  1993,  by  reference,  in 
KAR  28-29-98.  The  Kansas  regulation 
does  not  include  an  exemption  from 
ground  water  monitoring  for  small 
landfills.  This  is  consistent  with  the 
current  Federal  regulations  as  a  result  of 
Sierra  Club  v.  U.S.  Environmental 
Protection  Agency,  992  F.2d  337  (D.Q 
Cir.  1993),  which  vacated  the  exemption 
found  at  40  CFR  258.1(f).  In  addition, 
Kansas  will  be  using  the  flexibility 
afforded  in  40  CFR  258.54(a)(1)  and  (2). 
to  specify  a  different  list  of  Appendix  I 
monitoring  parameters  that  are  more 
appropriate  for  the  landfills  in  Kansas; 
Appendix  n  will  be  the  same  as  the 
Federal  Appendix  II. 

However.  Kansas  also  had  adopted 
KAR  28-29-99  on  July  1.  1993.  which 
gives  an  extension  of  the  effective  dates 
of  their  landfill  regulations  to  certain 
landfills.  The  Kansas  extension  was 
written  in  an  effort  to  keep  pace  with 
the  EPA  regulations  in  providing  relief 


for  small  landfills  in  complying  with  40 
CFR  part  258  by  its  effective  dates. 
However,  during  the  period  from  July 
28.  1993.  to  September  27,  1993.  the 
EPA  proposed  and  published  its  final 
rule  for  the  small  landfill  extension,  40 
CFR  258.1(0.  58  FR  51536  (October  1. 
1994).  The  EPA's  rule  is  now  more 
restrictive  than  the  Kansas  rule,  with  the 
result  that  the  EPA  can  only  approve 
Kansas  as  a  partial  program. 

Thus,  the  EPA  is  reserving  for  Federal 
enforcement  the  following  facilities:  (1) 
New  units  accepting  less  than  100  tons 
per  day  (tpd)  of  solid  waste;  (2)  existing 
units  or  new  units  which  are  listed  on 
the  National  Priorities  List  (NPL);  and 
(3)  existing  units  which  have  accepted 
less  than  lOb  tpd  of  solid  waste  prior  to 
October  9, 1993  and  accept  greater  than 
100  tpd  of  solid  waste  during  the  period 
from  October  9,  1993  to  April  4,  1993. 
All  such  units,  in  accordance  vnth  the 
Federal  requirements  at  40  CFR  258.1(f), 
are  subject  to  a  compliance  date  of 
October  9, 1993  and  are  not  eligible  for 
a  compliance  date  extension  to  April  9. 
1994. 

All  other  aspects  of  the  Kansas 
program  are  determined  adequate  for 
approval,  and  the  Kansas  program  is 
determined  to  have  adeqviate 
enforcement  capabilities  and  public 
participation  and  monitoring 
requirements. 

The  Kansas  landfill  permit  program  is 
not  enforceable  on  Indian  lands. 

While  the  State  of  Kansas  had 
originally  requested  full  program 
approval,  it  has  acknowledged  that  the 
EPA  can  only  grant  partial  approval. 
The  State  has  met  the  requirements  of 
the  State/Tribal  Implementation  rule  for 
partial  program  adequacy  determination 
•by  submitting  a  schedule  to  comply 
with  the  small  landfill  compUance 
extension  date  rule.  The  schedule  is  as 
follows:  (1)  Draft  regulations,  October 
15,  1993;  (2)  pubUc  hearing  on 
regulations,  January  15, 1994;  (3)  adopt 
regulations.  February  15, 1994;  and  (4) 
regulation  effective,  April  2, 1994.  The 
EPA  has  reviewed  this  schedule  and 
concludes  that  it  is  reasonable. 

C  Decision 

After  reviewing  the  public  comments, 
I  conclude  that  Kansas'  application  for 
partial  program  adequacy  determination 
meets  all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA  for 
partial  program  adequacy. 

Accordingly.  Kansas  is  granted  a 
partial  program  determination  of 
adequacy  for  its  municipal  solid  waste 
landfill  permit  program,  with  the 
exception  that  the  EPA  is  reserving  for 
Federal  enforcement  the  following 
facihties:  (1)  New  units  accepting  less 


than  100  tons  p>er  day  (tpd)  of  solid 
waste;  (2)  existing  imits  or  new  units 
which  are  listed  on  the  National 
Priorities  List  (NPL);  and  (3)  existing 
units  which  have  accepted  less  than  100 
tpd  of  solid  waste  prior  to  October  9. 
1993  and  accept  greater  than  100  tpd  of 
solid  waste  during  the  period  from 
October  9.  1993  to  April  4, 1993.  All 
such  units,  in  accordance  with  the 
Federal  requirements  at  40  CFR  258.1(f). 
are  subject  to  a  compliance  date  of 
October  9, 1993  and  are  not  ehgibie  for 
a  compliance  date  extension  to  April  9, 
1994. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
Sate/Tribal  enforcement  program.  As 
the  EPA  explained  in  the  preamble  to 
the  final  MSWLF  criteria,  the  EPA 
expects  that  any  owner  or  operator 
complying  with  provisions  in  a  State/ 
Tribal  program  approved  by  the  EPA 
should  be  considered  to  be  in 
compliance  with  the  Federal  Criteria. 
See  56  FR  50978.  50995  (October  9. 
1991). 

Today's  action  takes  effect  on  the  date 
of  publication.  The  EPA  beheves  it  has 
good  cause  under  section  553(d)  of  the 
Administrative  Procedure  Act  5  U.S.C. 
553(d),  to  put  this  action  into  effect  less 
than  30  days  after  publication  in  the 
Federal  Register.  Ail  of  the 
requirements  and  obhgations  in  the 
State's/Tribe's  program  are  already  in 
effect  as  a  matter  of  State/Tribal  law. 
The  EPA's  action  today  does  not  impose 
any  new  requirements  that  the  regulated 
community  must  begin  to  comply  with. 
Nor  do  these  requirements  become 
enforceable  by  the  EPA  as  Federal  law. 
Consequently,  the  EPA  finds  that  it  does 
not  need  to  give  notice  prior  to  making 
its  approval  effective. 

Compliance  With  Execntive  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  I  hereby  certify  that  this  final 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  section  4005  of  the  Solkl  Waste 
Disposal  Act  as  amended;  42  U.S.C  6946. 
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Dated:  October  1. 1993. 
Williun  Rice. 

Acting  Regional  Administrator. 
(FR  Doc.  93-24660  Filed  10-6-93;  8:4S  am] 
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Mississippi:  Final  Determination  of 
Adequacy  of  State/Tribal  Municipal 
Solid  Waste  Permit  Program 

AGENCY:  Enviromnental  Protection 

Agency. 

ACTION:  Notice  of  final  determination  of 

adequacy  to  fully  approve  the  State  of 

Mississippi's  municipal  soUd  waste 

landfill  permit  program. 

summary:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  mimicipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  part  258). 
RCRA  section  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procediues  by  which  EPA 
will  approve,  or  partially  approve. 
State/Tribal  landfill  permit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  appUcations  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition,  States/Tribes 
may  use  the  draft  SILK  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribal  permit  programs  provide 
interaction  between  the  State/Tribe  and 
the  owner/operator  regarding  site- 
spedfic  permit  conditions.  Only  those 
owners/operators  located  in  State/Tribes 
with  approved  permit  programs  can  use 
the  site-specific  flexibility  provided  by 
part  258  to  the  extent  the  State/Tribal 
permit  program  allows  such  flexibility. 

Mississippi  applied  for  a 
determination  of  adequacy  under 
section  4005  of  RCRA.  EPA  Region  IV 


reviewed  Mississippi's  MSWLF 
application  and  proposed  a  tentative 
determination  that  Mississippi's 
MSWLF  permit  program  is  adequate  to 
ensure  compliance  with  the  revised 
MSWLF  Criteria.  After  consideration  of 
all  comments  received  regarding  the 
tentative  determination  of  adequacy. 
EPA  is  today  issuing  a  final 
determination  that  Mississippi's 
program  is  adequate. 

EFFECTIVE  DATE:  The  determination  of 
adequacy  for  the  State  of  Mississippi 
shall  be  effective  on  October  7. 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  EPA 
Region  IV,  345  Courtland  Street  NE.. 
Atlanta,  Georgia  30365,  Attn:  Ms. 
Patricia  S.  Zweig,  mail  code  4WD- 
RCRA,  telephone  404-347-20^1. 

SUPPt^MENTARY  INFORMATION: 
A.  Background 

On  October  9,  1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  States  to  develop  permitting 
programs  to  ensure  that  facilities 
comply  with  the  Federal  Criteria  under 
part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensiu«  that 
faciUties  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

EPA  intends  to  approve  State/Tribal 
MSWLF  permit  programs  prior  to  the 
promulgation  of  STIR.  EPA  interprets 
the  requirements  for  States  or  Tribes  to 
develop  "adequate"  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally,  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 


that  fails  to  comply  with  an  approved 
MSWLF  program. 

B.  State  of  Mississippi 

On  May  6, 1992,  the  State  of 
Mississippi  submitted  a  final 
application  for  adequacy  determination 
of  their  MSWLF  pyermit  program.  On 
August  12, 1993,  EPA  published  a 
tentative  determination  of  adequacy  for 
all  portions  of  Mississippi's  program. 
Further  background  on  the  tentative 
determination  of  adequacy  appears  at  58 
FR  42963,  (August  12, 1993). 

Along  with  the  tentative 
determination,  EPA  announced  the 
availability  of  the  application  for  public 
comment  and  the  date  of  the  public 
hearing  on  the  application,  if  a  hearing 
was  requested.  There  were  no  requests 
for  a  public  hearing  on  the  adequacy 
determination  of  Mississippi's  MSWLF 
permit  program,  therefore  a  hearing  was 
not  held. 

The  State  of  Mississippi  has  the 
authority  to  issue  permits  that 
incorpoi^te  the  requirements  of  the 
revised  Federal  MSWLF  criteria  to  all 
MSWLFs  in  the  State,  with  the 
exception  of  those  located  on  Tribal 
Lands.  In  addition,  the  EPA  has 
determined  that  the  State  of 
Mississippi's  statutes  and 
administrative  regulations  provide  for  a 
state-wide  comprehensive  program  of 
solid  waste  management  including 
specific  provisions  for  public 
participation,  compliance  monitoring 
and  enforcement. 

When  the  State  of  Mississippi 
receives  a  permit  application  for  a 
MSWLF,  the  State  conducts  a  thorough 
review  of  the  application  to  determine 
if  the  facility  complies  with  all 
applicable  regulations.  The  State  Permit 
Board  must  then  conduct  a  hearing  to 
solicit  comments  from  the  public.  Upon 
consideration  of  the  public  comments, 
the  Permit  Board  will  render  a  decision 
on  the  permit  application.  In  addition, 
any  interested  party  may  file  a  written 
request  for  a  formal  appeal  hearing 
before  the  Permit  Board. 

Mississippi  has  adequate  authority  to 
enforce  compHance  with  all  applicable 
regulations.  Authorized  representatives 
of  the  State  have  the  authority  to  enter 
and  inspect  any  MSWLF  facility  to 
determine  compliance.  The  State  has 
the  ability  to  initiate  enforcement 
procedures  against  those  who  violate 
the  solid  waste  laws,  regulations  or 
permit  conditions.  Enforcement  actions 
consist  of  notices  of  violations, 
administrative  orders  and  scheduled 
hearings  before  the  Commission  on 
Environmental  Quality.  Any  permit  may 
be  revoked  by  the  State  at  any  time 
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when  the  permittee  fails  to  comply  with 
the  terms  and  conditions  of  the  permit. 
Mississippi  has  the  authority  to  take 
legal  action,  including  injunctive  relief, 
to  restrain  any  person  from  endangering 
human  health  and  the  environment 
from  the  improper  disposal  of  solid 
waste.  The  State  has  the  authority  to 
assess  dvil  penalties  against  any  person 
who  violates  any  rule  or  regulation  or 
any  condition  or  limitation  of  a  permit 

C  Pablk  CamnMnt 

The  EPA  received  the  following 
public  comments  on  the  tentative 
determination  of  adequacy  for 
Mississippi's  MSWLF  permit  program. 

One  commenter  supported  the 
approval  of  the  Mississippi  MSWLF 
permit  program  as  meeting  or  exceeding 
the  Federal  criteria,  however,  the 
commenter  maintained  that  use  of  the 
draft  State/Tribal  Implementation  Rule 
("STIR")  as  guidance  is  a  violation  of 
the  Administrative  Procedure  Act 
("APA")  requirements  that  a  rule  must 
go  through  notice  and  opportunity  for 
comment.  EPA  does  not  believe  that  it 
is  violating  any  requirements  in  the 
APA  for  notice  and  comment  on  a 
rulemaking.  The  agency  is  not  utilizing 
the  draft  STIR  as  a  regulation  which 
binds  either  the  Agency  or  the  States. 
Instead.  EPA  is  using  the  draft  STIR  as 
guidance  for  evaluating  State  permit 
programs  and  maintains  its  discretion  to 
approve  State  programs  utilizing  the 
draft  STIR  and/or  other  criteria  which 
assures  compliance  with  40  CFR  part 
2$B. 

In  addition,  members  of  the  public 
have  an  opportunity  to  comment  on  the 
essential  criteria  by  which  EPA  assures 
the  adequacy  of  State  MSWLF  permit 
programs  because  the  Agency  discusses 
the  criteria  for  approval  of  a  State 
permit  program  when  it  pubhshes  each 
tentative  determination  notice  in  the 
Federal  Register.  The  Agency  set  forth 
the  minimum  requirements  for  an 
adequate  permit  program  in  the 
tentative  determination  notice  of 
approval  of  the  State  of  Mississippi's 
MSWLF  permit  program.  58  FR  42963. 
(August  12. 1993). 

D.  Decision 

After  reviewing  the  public  comments 
submitted  in  response  to  the  tentative 
decision,  I  conclude  that  Mississippi's 
application  for  adequacy  determination 
meets  all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  Mississippi  is  granted 
approval  for  all  portions  of  its  MSWLF 
permit  program. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RGIA  to 


enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria.  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978,  50995 
(October  9, 1991). 

EPA  believes  it  has  good  cause  under 
section  553(d)  of  the  Administrative 
Procedure  Act,  5  U.S.C  553(d),  to  put 
this  action  into  effect  less  than  30  days 
after  publication  in  the  Federal 
Register.  All  of  the  requirements  and 
obligations  in  the  State's/Tribe's 
program  are  already  in  effect  as  a  matter 
of  State/Tribal  law.  EPA's  action  today 
does  not  impose  any  new  requirements 
that  the  regulated  community  must 
begin  to  comply  with.  Nor  do  these 
requirements  become  enforceable  by 
EPA  as  Federal  law.  Consequently,  EPA 
finds  that  it  does  not  need  to  give  notice 
prior  to  making  its  approval  effective. 

Compliance  With  Executive  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  of  adequacy 
determination  from  the  requirements  of 
section  3  of  Executive  Order  12291. 

Certification  Under  The  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantialf 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice  of  adequacy 
determination,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  iM}tice  as  to  the  Final 
Determination  of  Adequacy  of  State/Tribal 
Municipal  Solid  Waste  Permit  Program  for 
the  State  of  North  Carolina  is  issued  under 
the  authority  of  section  4005  of  the  Solid 
Waste  Disposal  Act  as  amended;  42  U.S.C 
6946. 

Dated:  October  1, 1993. 
Patrick  M .  Tobin, 

Acting  Regional  Administrator. 

|FR  Doc.  93-24664  Filed  10-6-93;  8:45  am) 
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North  Carolina:  Final  Determination  of 
Adequacy  of  State/Tribal  Municipal 
Solid  Waste  Permit  Program 

AGENCY:  Envircmmental  Protection 

Agency. 

ACTION:  Notice  of  final  determination  of 

adequacy  to  fully  approve  the  State  of 


North  CaroliiM's  municipal  solid  waste 
landfill  permit  program. 

summary:  Section  4005(c)(l)(3)  of  the 

Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  part  258). 
RCRA  section  4005(cMl)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve, 
State/Tribal  landfill  p>ermit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition,  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribal  permit  programs  provide 
interaction  between  the  State/Tribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
ovirners/operators  located  in  State/Tribes 
with  approved  permit  programs  can  use 
the  site-specific  flexibility  provided  by 
part  258  to  the  extent  the  State/Tribal 
permit  program  allows  such  flexibility. 

North  Carolina  applied  for  a 
determination  of  adequacy  under 
section  4005  of  RCRA.  EPA  Region  IV 
reviewed  North  Carolina's  MSWLF 
application  and  proposed  a  tentative 
determination  that  North  Carolina's 
MSWLF  permit  program  is  adequate  to 
ensure  compliance  with  the  revised 
MSWLF  Criteria.  After  consideration  of 
all  comments  received  regarding  the 
tentative  determination  of  adequacy, 
EPA  is  today  issuing  a  final 
determination  that  North  Carolina's 
program  is  adequate. 
EFFECTIVE  DATE:  The  determination  of 
adequacy  for  the  State  of  North  Carolina 
shall  be  effective  on  October  7, 1993. 
FOR  FURTHER  INFORMATION  CONTACT.  EPA 
Region  IV,  345  Courtland  Street  NE., 
Atlanta,  Georgia  30365,  Attn:  Ms. 
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Patricia  S.  Zweig,  mail  code  4WD- 
RCRA.  telephone  404-347-2091. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

On  October  9, 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA.  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
requires  States  to  develop  permitting 
programs  to  ensure  that  facilities 
comply  with  the  Federal  Criteria  under 
part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

EPA  intends  to  approve  State/Tribal 
MSWLF  permit  programs  prior  to  the 
promulgation  of  STIR.  EPA  interprets 
the  requirements  for  States  or  Tribes  to 
develop  "adequate"  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally.  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

B.  State  of  North  Carolina 

On  April  29, 1993,  the  State  of  North 
Carolina  submitted  a  fmal  application 
for  adequacy  determination  for  their 
MSWLF  permit  program.  On  August  5, 
1993.  EPA  published  a  tentative 
determination  of  adequacy  for  all 
portions  of  North  Carolina's  program. 
Further  background  on  the  tentative 
determination  of  adequacy  appears  at  58 
FR  41765,  (Aueust  5. 1993). 

Along  with  the  tentative 
determination,  EPA  announced  the 
availability  of  the  application  for  public 
comment  and  the  date  of  the  public 


hearing  on  the  application.  The  EPA 
Region  IV  and  the  State  of  North 
Carolina  held  a  public  hearing  at  7:30 
p.m.  on  September  21, 1993,  in  Raleigh, 
North  Carolina.  A  summary  of  the 
comments  received  is  contained  in  the 
Public  Comment  section  of  this  notice. 

The  EPA  has  reviewed  North 
Carolina's  application  and  has 
determined  that  all  portions  of  the 
States  MSWLF  permit  program  will 
ensure  compliance  with  the  revised 
Federal  criteria.  In  its  application.  North 
Carolina  demonstrated  that  the  States 
permit  program  adequately  meets  the 
location  restrictions,  operating  criteria, 
design  standards,  and  the  closure/ post- 
closure,  groundwater  monitoring  and 
financial  assurance  provisions  of  the 
revised  Federal  criteria. 

The  State  of  North  Carolina  has  the 
authority  to  issue  permits  that 
incorporate  the  requirements  of  the 
Revised  Federal  MSWLF  Criteria  to  all 
MSWLFs  in  the  State,  with  the 
exception  of  those  located  on  Tribal 
Lands.  In  addition,  the  EPA  has 
determined  that  the  State  of  North 
Carolina's  statutes  and  administrative 
regulations  provide  for  a  State-wide 
comprehensive  program  of  solid  waste 
management  including  specific 
provisions  for  public  participation, 
compliance  monitoring  and 
enforcement. 

When  the  State  of  North  Carolina 
receives  a  permit  application  for  a 
MSWLF,  the  State  conducts  a  thorough 
review  of  the  application  to  determine 
if  it  is  complete  and  that  all  applicable 
regulations  are  satisfied.  The  State  will 
decide  whether  the  permit  should  be 
issued  or  denied.  The  State  then  gives 
public  notice  of  their  intent  to  issue  or 
deny  the  permit,  and  notification  of  the 
public  comment  period  and  the 
opportunity  for  a  public  hearing.  Upon 
consideration  of  public  comments 
received,  the  Permit  Board  will  render 
a  decision  on  the  permit  application.  In 
addition,  any  interested  party  may  file 
a  written  request  for  a  formal  appeal 
hearing  before  the  Permit  Board. 

North  Carolina  has  adequate  autlrority 
to  enforce  compliance  with  all 
applicable  regulations.  Authorized 
representatives  of  the  State  have  the 
authority  to  enter  and  inspect  any 
MSWLF  facility  to  determine 
compliance  with  the  State  program.  The 
State  has  the  ability  to  initiate 
enforcement  procedures  against  those 
who  violate  the  solid  waste  laws, 
regulations  or  permit  conditions. 
Enforcement  actions  consist  of  notices 
of  violations,  administrative  orders  and 
scheduled  hearings  before  the 
Commission  on  Environmental  Quality. 
Any  permit  may  be  revoked  by  the  State 


at  any  time  when  the  permittee  fails  to 
comply  with  the  terms  and  conditions 
of  the  permit.  In  addition.  North 
Carolina  has  the  authority  to  take  legal 
action,  including  injunctive  relief,  to 
restrain  any  person  from  endangering 
human  health  and  the  environment 
from  the  improper  disposal  of  solid 
waste.  The  State  has  the  authority  to 
assess  civil  penalties  against  any  person 
who  violates  any  rule  or  regulation  or 
any  condition  or  limitation  of  a  permit. 

C  Public  Comment 

The  EPA  received  the  following 
public  comments  on  the  tentative 
determination  of  adequacy  for  North 
Carolina's  MSWLF  permit  program. 

One  commenter  supported  the 
approval  of  the  North  Carolina  MSWLF 
permit  program  as  meeting  or  exceeding 
the  Federal  criteria,  however,  the 
commentor  maintained  that  use  of  the 
draft  State/Tribal  Implementation  Rule 
("STIR")  as  guidance  is  a  violation  of 
the  Administrative  Procedure  Act 
("APA")  requirements  that  a  rule  must 
go  through  notice  and  opportunity  for 
comment.  EPA  does  not  believe  that  it 
is  violating  any  requirements  in  the 
APA  for  notice  and  comment  on  a 
rulemaking.  The  Agency  is  not  utilizing 
the  draft  STIR  as  a  regulation  which 
binds  either  the  Agency  or  the  States. 
Instead.  EPA  is  using  the  draft  STIR  as 
guidance  for  evaluating  State  permit 
programs  and  maintains  its  discretion  to 
approve  State  programs  utilizing  the 
draft  STIR  and/or  other  criteria  which 
assures  compliance  with  40  CFR  part 
258. 

In  addition,  members  of  the  public 
have  an  opportunity  to  comment  on  the 
essential  criteria  by  which  EPA  assures 
the  adequacy  of  State  MSWLF  permit 
programs  because  the  Agency  discusses 
the  criteria  for  approval  of  a  State 
permit  program  when  it  publishes  each 
tentative  determination  notice  in  the 
Federal  Register.  The  Agency  set  forth 
the  minimum  requirements  for  an 
adequate  permit  program  in  the 
tentative  determination  notice  of 
approval  of  the  State  of  North  Carolina's 
MSWLF  permit  program.  58  FR  41765, 
(August  12, 1993). 

Several  commenters  expressed 
concern  that  EPA  would  lose  oversight 
of  the  State  program  if  EPA  determines 
that  the  State  program  is  adequate.  A 
related  concern  was  raised  that  the  State 
may  change  its  regulations  in  the  near 
future.  The  draft  State/Tribal 
Implementation  Rule  (STIR),  which  the 
Agency  is  using  as  guidance  in 
determining  the  adequacy  of  State 
{)ermit  programs,  has  provisions 
detailing  that  modifications  to  a  State 
program  may  result  in  EPA  requiring 


that  the  State  submit  a  revised 
application  if  the  modification  may 
have  a  significant  impact  on  the 
adequacy  of  the  State  program.  If  a 
revised  application  is  submitted,  EPA 
will  make  another  adequacy 
determination  on  the  State  program.  The 
STIR  also  provides  criteria  and 
procedures  for  withdrawal  of  a 
determination  of  adequacy.  Therefore, 
an  EPA  determination  that  the  State  has 
an  adequate  program  can  be  revisited  in 
the  future  under  the  circumstances  set 
out  in  the  STIR. 

Several  commenters  expressed 
concern  that  North  Carolina  does  not 
provide  for  public  participation  in  the 
permitting  process  for  MSWLFs.  These 
commenters  were  concerned  that  the 
public  would  not  be  given  the 
opportunity  to  participate  in  the  review 
and  approval  of  permit  applications  for 
solid  waste  disposal  facilities. 

The  draft  STIR  contains  specific 
criteria  which  requires  States  to  provide 
an  opportunity  for  public  review  and 
comment  of  permit  applications.  In 
order  to  obtain  approval,  the  Agency 
requires  States  to  have  in  their 
programs,  the  necessary  public 
participation  requirements  which  will 
ensure  that  the  public  has  an 
opportunity  to  participate  in  decisions 
affecting  the  management  of  solid  waste 
disposal  facilities  located  in  their 
community. 

While  North  Carolina  previously  has 
not  provided  public  participation  on 
applications  for  MSWLFs,  the  State 
recently  adopted  new  solid  waste 
regulations  which  include  public 
p)articipation  requirements.  The  new 
State  regulations  which  will  become 
effective  on  October  9, 1993,  require  a 
public  comment  period  and  the 
opportunity  for  a  public  hearing  on  all 
MSWLF  permit  applications.  The 
Agency  believes  that  the  public 
participation  criteria  presented  in  North 
Carolina's  MSWLF  permit  program 
application  are  adequate  to  ensure 
compliance  with  the  Federal 
requirements  and  thus  the  public  will 
be  given  an  opportunity  to  participate  in 
the  permitting  of  MSWLFs. 

Several  commenters  expressed 
concern  that  the  State  program  did  not 
have  requirements  for  waste  reduction, 
recycling  and  composting.  While  EPA  as 
a  matter  of  policy  encourages  pollution 
prevention  through  waste  reduction, 
recycling  and  other  methods,  part  258 
does  not  require  that  a  State  have  such 
provisions  in  its  MSWLF  permit 
program.  EPA  believes  that  the  revised 
MSWLF  criteria,  which  will  likely 
increase  the  cost  of  operating  landfills 
in  many  communities  to  more  fully 
reflect  the  true  cost  of  safe  waste 


disposal,  will  in  .um,  lead  to  more 
responsible  waste  management  practices 
and  thereby  further  promote  source 
reduction,  recycling  and  resource 
conservation.  This  is  also  the  case  with 
another  important  issue  raised  during 
the  public  comment  f)eriod, 
environmental  equity/justice.  Although 
neither  part  258  nor  the  State 
regulations  have  any  specific  provisions 
addressing  environmental  equity/ 
justice,  the  public  participation 
requirements  in  the  State  regulations 
ensure  that  envirormiental  equity/justice 
issues  involving  specific  landfill  sites 
can  be  raised  during  the  permitting 
process. 

A  few  commenters  expressed  concern 
as  to  whether  or  not  the  State  has 
adequate  staffing  to  effectively  enforce 
the  MSWLF  p)ermit  program  in  North 
Carolina.  The  number  of  staff  that  a 
State  is  able  to  dedicate  to  the 
implementation  of  its  program  is  a 
consideration  in  determining  whether  a 
State  should  receive  program  approval. 
The  Agency  did  not,  however,  establish 
specific  organizational  or  resource 
requirements  due  to  the  State  specific 
nature  of  operating  a  solid  waste 
regulatory  program.  Rather,  the  Agency 
intended  for  States  to  retain  flexibility 
in  determining  the  best  use  of  their 
available  resources.  In  addition,  the 
draft  STIR  requires  States  to  discuss  in 
their  application  for  program  adequacy, 
the  staff  resources  that  are  available  to 
carry  out  the  program. 

In  accordance  with  the  staffing 
provisions  contained  in  the  draft  STIR, 
the  State  of  North  Carolina  has  provided 
in  its  application  for  program  approval, 
a  discussion  of  both  the  number  of  solid 
waste  staff  available  and  the  number  of 
permitted  MSWLFs  presently  in  the 
State.  Based  upon  the  Agency's 
knowledge  of  the  solid  waste  resources 
available  in  other  States,  North  Carolina 
has  demonstrated  that  it  has  staff 
resources  comparable  to  other  States. 
Therefore,  the  Agency  concludes  that 
the  State  currently  has  adequate 
resources  available  which  will  allow  it 
to  effectively  implement  the  MSWLF 
permit  program. 

A  number  of  mixed  comments  were 
received  regarding  the  State's  current 
permitting  practices  for  new  MSWLFs 
and  the  closure  of  existing  MSWLFs.  A 
number  of  commenters  were  concerned 
that  the  State  had  intentionally 
"rushed"  to  approve  new  permit 
applications  prior  to  the  effective  date  of 
the  revised  Federal  criteria  for  new 
MSWLFs,  thereby  allowing  these 
facilities  to  avoid  the  revised  criteria. 
Other  commenters  felt  that  the  State  had 
encouraged  the  closure  of  existing 
"unlined  "  MSWLFs  prior  to  the 


effective  date  of  part  258  so  that  these 
facilities  would  not  be  subject  to  the 
stringent  groundwater  monitoring,  post- 
closiu«  and  corrective  action 
requirements  contained  in  the  Federal 
criteria. 

Other  commenters,  however,  were 
supportive  of  the  State's  efforts  to 
approve  new  MSWLFs  and  to  close 
existing  "imlined"  MSWLFs  prior  to  the 
effective  date  of  the  part  258  criteria. 
Several  commenters  applauded  the 
State  for  attempting  to  bring  new 
MSWLFs,  that  will  be  environmentally 
safer,  on-line  as  soon  as  possible.  These 
commenters  stressed  that  permitting 
new  MSWLFs  as  quickly  as  possible 
would  provide  substantial  new  capacity 
of  MSWLFs  which  meet  the  Federal 
criteria,  thereby  accelerating  the  closure 
of  old  existing  landfills  that  may  be 
environmentally  unsafe.  The 
commenters  generally  favored  the 
closing  of  existing  "unlined"  MSWLFs 
because  of  the  need  for  environmentally 
safe  landfills. 

According  to  the  Federal  criteria, 
existing  MSWLFs  may  stop  receiving 
waste  prior  to  the  effective  date  of  the 
part  258  criteria  and,  with  the  exception 
of  the  closure  criteria,  not  be  required  to 
comply  with  the  remainder  of  the 
Federal  regulations.  The  closure  of  older 
unlined  MSWLFs  results  in  the  waste 
that  had  been  going  to  those  facilities 
being  now  disposed  of  in  more 
environmentally  protective  facilities. 

In  addition,  in  order  to  ensure  that  the 
capacity  needs  of  the  State  are  met  and 
to  provide  for  the  proper  disposal  of 
waste  as  a  result  of  the  closing  of 
existing  MSWLFs,  the  Agency  believes 
it  is  essential  for  the  State  to  issue 
permits  for  new  MSWLFs  in  a  timely 
manner.  Although  permits  for  new 
MSWLFs  may  be  issued  prior  to  the 
effective  date  of  the  Federal  criteria,  this 
does  not  exempt  the  facility  from  the 
requirements  of  the  part  258  criteria 
once  they  become  effective.  For 
example,  if  a  facility  receives  a  permit 
and  begins  construction  prior  to  the 
effective  date  of  the  Federal  criteria,  the 
facility  would  not  be  required  to  comply 
with  the  part  258  criteria  at  that  time. 
However,  once  part  258  becomes 
effective,  the  facility  will  be  responsible 
for  complying  with  the  Federal  criteria. 
Therefore,  the  Agency  recommends  that 
facilities  receiving  permits  prior  to  the 
effective  date  of  the  Federal  criteria 
should  prepare  to  meet  the  Federal 
criteria  on  the  effective  date. 

Several  comments  were  made  as  to 
whether  the  State  program  provides 
adequate  protection  for  seismic  impact 
zones  when  compared  to  the  Federal 
criteria.  The  revised  State  rules  have 
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identical  provisions  for  seismic  impact 
zones  as  those  found  in  part  258. 

Numerous  comments  were  received 
regarding  a  variety  of  individual  issues 
p>ertaining  to  speciHc  existing  or 
proposed  MSWLFs  throughout  the 
State.  Commenters  bad  specific 
concerns  such  as  groundwater 
contamination,  landBll  gas  migration, 
the  locating  of  MSWLFs  near  rivers,  et 
cetera.  Other  commenters  were 
concerned  about  the  States'  ability  to 
regulate  large  regional  MSWLFs  and 
some  commenters  felt  that  the  part  258 
criteria  is  inadequate  for  protecting 
human  health  and  the  environment 
from  the  effects  of  solid  waste  disposal. 

While  these  comments  were  not 
directly  related  to  the  EPA's 
determination  of  adequacy  on  the  State 
permit  program,  the  Agency 
acknowledges  the  commenters' 
concerns  and  appreciates  their  desire  to 
ensure  the  protection  of  their  local 
environment.  As  the  Agency  discussed 
in  the  preamble  to  the  Federal  criteria. 
EPA  believes  that  the  revised  Federal 
criteria,  as  promulgated,  provides  the 
appropriate  balance  between  protection 
of  human  health  and  the  environment 
and  consideration  of  the  practical 
capability  of  the  owner/operator  of 
MSWLFs.  The  Agency  would  like  to 
point  out  though,  that  while  part  258 
contains  the  minimum  Federal  criteria 
for  MSWLFs,  nothing  in  the  Federal 
statutes  or  regulations  preclude  States 
from  adopting  regulations  that  are  more 
stringent  than  the  Federal  criteria. 

Several  commenters  disagreed  with 
the  State  practice  of  permitting 
MSWLFs  near  rivers.  Although  the 
Federal  criteria  contain  specific 
provisions  to  ensure  that  MSWLFs 
located  in  certain  environmentally 
sensitive  areas  will  provide  protection 
of  human  health  and  the  environment, 
there  are  no  Fednral  restrictions  with 
regard  to  the  siti.ig  of  MSWLFs  near 
rivers.  The  Fede:-al  criteria  do  however, 
place  restrictions  on  MSWLFs  located  in 
floodplains  and  wetlands. 

The  Agency  would  also  like  to  again 
emphasize  that  once  the  part  258 
criteria  become  effective,  all  MSWLFs 
are  responsible  for  maintaining 
compliance  with  the  Federal  criteria  in 
addition  to  all  applicable  State 
regulations.  Those  MSWLFs  not  in 
compliance  with  the  applicable 
provisions  of  part  258  after  the 
appropriate  effective  date  are  subject  to 
enforcement  through  citizen  suits.  For 
instance,  if  a  MSWLF  is  found  to  have 
groundwater  contamination  or  landfill 
gas  migration,  then  the  facility  would  be 
required  to  take  the  appropriate  actions 
described  in  part  258  to.remediate  the 
problem. 


In  many  instances,  particularly  among 
small  rural  communities,  the  cost  of 
managing  municipal  solid  waste  has 
been  steadily  increasing.  These  costs 
likely  will  continue  to  increase  as  the 
effects  of  the  new  Federal  regulations 
are  realized.  In  an  attempt  to  mitigate 
these  costs,  many  communities  are 
choosing  to  regionalize  with  other 
commuinities  and  develop  large  solid 
waste  disposal  facilities  to  handle  their 
waste  needs.  This  approach  allows 
several  communities  to  share  the  costs 
of  developing  solid  waste  disposal 
facilities  that  meet  the  Federal  criteria. 
Such  large  regional  MSWLFs  may  be 
beneficial  to  many  small  communities 
and  may  play  a  major  role  in  reducing 
the  long-term  financial  impacts  of  the 
Federal  regulations.  While  those 
facilities  may  require  more  time  and 
attention  from  the  State  in  permitting 
and  compliance  monitoring  per  facility, 
there  will  be  fewer  facilities  involved. 
This  should  enable  the  State  to  devote 
sufficient  resources  to  properly  regulate 
these  regional  facilities. 

D.  Decisioa 

After  reviewing  the  public  comments 
submitted  in  response  to  the  tentative 
decision,  I  conclude  that  North 
C&rolina's  application  for  adequacy 
determination  meets  all  of  the  statutory 
and  regulatory  requirements  established 
by  RCRA.  Accordingly,  North  Carolina 
is  granted  approval  for  all  portions  of  its 
MSWLF  permit  program. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria,  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978,  50995 
(Octolierg,  1991). 

Today's  action  takes  effect  on  October 
7, 1993.  EPA  believes  it  has  good  cause 
under  section  553(d)  of  the 
Administrative  Procedure  Act,  5  U.S.C 
553(d),  to  put  this  action  into  effect  less 
than  30  days  after  publication  in  the 
Federal  Register.  All  of  the 
requirements  and  obligations  in  the 
State's/Tribe  s  program  are  already  in 
effect  as  a  matter  of  State/Tribal  law. 
EPA's  action  today  does  not  impose  any 
new  requirements  that  the  regulated 
community  must  begin  to  comply  with. 
Nor  do  these  requirements  become 
enforceable  by  EPA  as  Federal  law. 
Consequently,  EPA  finds  that  it  does  not 


need  to  give  notice  prior  to  making  its 
approval  effective. 

Compliance  With  Executive  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  The  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b).  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice  of  adequacy 
determination,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  notice  as  to  the  Final 
Determination  of  Adequacy  of  State/Tribal 
Municipal  Solid  Waste  Permit  Program  for 
the  State  of  North  Carolina  is  issued  under 
the  authority  of  section  4005  of  the  Solid 
Waste  Disposal  Act  as  amended;  42  U.S.C. 
6946. 

Dated:  October  1, 1993. 
Patrick  M.  Tofaiii. 
Acting  Regional  Administrator. 
[FR  Doc.  93-24661  Filed  10-6-93;  8:45  am) 
BiLUNO  OODC  tmo-eo-9 

[FRL-478»-5] 

Oregon:  Fina4  Partial  Program 
Determination  of  Adequacy  of 
Oregon's  Municipal  Solid  Waste 
Landfill  Permit  Program  and  Tentative 
and  Final  Full  Program  Determination 
of  Adequacy  of  Oregon's  Municipal 
Solid  Waste  Landfill  Permit  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  partial,  tentative 

full,  and  final  full  program 

determination  of  adequacy  on  Oregon's 

application. 

SUMMARY:  Section  40G5(c)(l)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984.  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  Municipal  Solid 
Waste  Landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  part  258). 
RCRA  section  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 
MSWLFs.  but  does  not  mandate 
issuance  of  a  rule  governing  such 
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detenninations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve, . 
State/Tribal  landfill  permit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  the  STIR,  adequacy 
detenninations  will  be  made  based  on 
statutory  authorities  and  requirements. 
In  addition,  States/Tribes  may  use  the 
draft  STIR  as  an  aid  in  interpreting  these 
requirements.  The  Agency  believes  that 
early  approvals  have  an  important 
benefit.  Approved  State/Tribal  permit 
programs  provide  for  interaction 
between  the  State/Tribe  and  the  owner/ 
operator  regarding  site-specific  permit 
conditions.  Only  those  owners/ 
operators  located  in  States/Tribes  with 
approved  permit  programs  can  use  the 
site-specific  flexibility  provided  by  part 
258  to  the  extent  the  State/Tribal  permit 
program  allows  such  flexibility.  EPA 
notes  that  regardless  of  the  approval 
status  of  a  State/Tribe  and  the  permit 
status  of  any  facility,  the  Federal  landfill 
criteria  will  apply  to  all  permitted  and 
unpermitted  MSWLF  facilities. 

Oregon  applied  for  a  partial  program 
determination  of  adequacy  under 
section  4005  of  RCRA.  EPA  reviewed 
Oregon's  application  and  made  a 
tentative  determination  of  adequacy  for 
those  portions  of  the  MSWLF  permit 
program  that  are  adequate  to  ensure 
compliance  with  the  revised  MSWLF 
Criteria.  After  reviewing  all  comments 
received,  EPA  today  is  granting  final 
approval  to  Oregon's  partial  program.  In 
addition,  Oregon  applied  for  a  full 
program  determination  of  adequacy 
under  section  4005  of  RCRA.  EPA 
reviewed  Oregon's  supplemental 
application  and  made  a  tentative 
determination  that  all  portions  of 
Oregon's  MSWLF  permit  program  are 
adequate  to  assure  compliance  with  the 
revised  MSWLF  Criteria.  Oregon's 
supplemental  application  for  program 
adequacy  determination  is  available  for 
public  review  and  comment. 
DATES:  The  determination  of  partial 
program  adequacy  for  Oregon  shall  be 
effective  on  October  7, 1993.  If  there  are 
no  adverse  comments  on  full  program 
approval,  determination  of  full  program 
adequacy  for  Oregon  shall  be  effective 
December  6,  1993. 

All  comments  on  Oregon's 
supplemental  application  for  full 
determination  of  adequacy  must  be 
received  by  the  close  of  business  on 
November  12,  1993. 


ADDRESSES:  Copies  of  Oregon's 
supplemental  application  for  full 
adequacy  determination  are  available 
8:30  a.m.  to  4:30  p.m.  during  normal 
working  days  at  the  following  addresses 
for  inspection  and  copying:  Oregon 
Department  of  Environmental  Quality, 
811  SW.  6th  Avenue,  Portland.  OR 
97204,  Attn:  Ms.  Jan  Whitworth.  (503) 
229-6434;  U.S.  EPA  Region  10  Library, 
1200  Sixth  Avenue,  Seattle,  WA  98101, 
(206)  553-1289.  Written  comments 
should  be  sent  to  Ms.  Paula  vanHaagen. 
M/S:  HW-107, 1200  Sixth  Avenue, 
Seattle,  WA  98101,  (206)  553-1847. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paula  vanHaagen,  M/S:  HW-107,  U.S. 
EPA.  1200  Sixth  Avenue,  Seattle,  WA 
98101.  (206)  553-1847. 

SUPPt.EMENTARY  INFORMATION: 
A.  Background 

On  October  9, 1991.  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  States  to  develop  permitting 
programs  to  ensure  that  facilities 
comply  with  the  Federal  Criteria  under 
part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  the 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

EPA  intends  to  propose  in  STIR  to 
allow  partial  approval  if:  (1)  The 
Regional  Administrator  determines  that 
the  State/Tribal  permit  program  largely 
meets  the  requirements  for  ensuring 
compliance  with  part  258;  (2)  changes  to 
a  limited  narrow  part(s)  of  the  State/ 
Tribal  permit  program  are  needed  to 
meet  these  requirements;  and  (3) 
provisions  not  included  in  the  partially 
approved  portions  of  the  State/Tribal 
permit  program  are  a  clearly  identifiable 
and  separable  subset  of  part  258.  As 
provided  in  the  October  9, 1991, 
municipal  landfill  rule.  EPA's  national 
Subtitle  D  standards  will  take  effect  in 
October  1993.  Consequently,  any 
portions  of  the  Federal  Criteria  which 
are  not  included  in  an  approved  State/ 
Tribal  program  by  October  1993  would 
apply  directly  to  the  owner/operator. 
The  requirements  of  the  STIR,  if 
promulgated,  will  ensure  that  any 
mixture  of  State/Tribal  and  Federal 
rules  that  take  effect  will  be  fully 


workable  and  leave  no  significant  gaps 
in  environmental  protection.  These 
practical  concerns  apply  to  individual 
partial  approvals  granted  prior  to  the 
promulgation  of  the  STIR  rule. 
Consequently,  EPA  reviewed  the 
program  approved  today  and  concluded 
that  the  State/Tribal  and  the  Federal 
requirements  mesh  reasonably  well  and 
leave  no  significant  gaps.  Partial 
approval  would  allow  the  Agency  to 
approve  those  provisions  of  the  State/ 
Tribal  permit  program  that  meet  the 
requirements  and  provide  the  State/ 
Tribe  time  to  make  necessary  changes  to 
the  remaining  portions  of  its  program. 
As  a  result,  owners/operators  will  be 
able  to  work  with  the  State/Tribal 
permitting  agency  to  take  advantage  of 
the  Criteria's  flexibility  for  those 
portions  of  the  program  which  have 
been  approved. 

EPA  will  review  State/Tribal 
requirements  to  determine  whether  they 
are  "adequate"  under  section 
4005(c)(1)(C)  of  RCRA.  EPA  interprets 
the  requirements  for  States  or  Tribes  to 
develop  "adequate"  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally,  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
"adequate"  program  based  on  the 
interpretation  outlined  above.  EPA 
plans  to  provide  more  specific  criteria 
for  this  evaluation  when  it  proposes  the 
State/Tribal  Implementation  Rule.  EPA 
expects  States/'Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program.  EPA 
also  is  requesting  States/Tribes  seeking 
partial  program  approval  to  provide  a 
schedule  for  the  submittal  of  all 
remaining  portions  of  their  MSWLF 
permit  programs.  EPA  notes  that  it 
intends  to  propose  to  make  submissions 
of  a  schedule  mandatory  in  STIR. 

As  a  State's/Tribe's  regulations  and 
statutes  are  amended  to  comply  with  the 
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Federal  MSWLF  landBU  regulations, 
unapproved  portions  of  a  partially 
ap[m>ved  MSWLF  permit  program  may    " 
be  approved  by  the  EPA.  The  State/ 
Tribe  may  submit  a  supplemental 
application  to  EPA  for  review  and  an 
adequacy  determination  will  be  made 
using  the  same  criteria  as  for  the  initial 
application.  This  adequacy 
determination  will  be  published  in  the 
Federal  Register  summarizing  the 
Agency's  decision  and  the  portion(s)  of 
the  State/Tribal  MSWLF  permit  program 
affected  and  providing  an  opportunity 
to  comment  for  a  period  of  30  days.  The 
adequacy  determination  will  become 
effective  sixty  (60)  days  following 
publication  if  no  adverse  comments  are 
received.  If  EPA  receives  adverse 
comments  on  its  adequacy 
determination,  another  Federal  Register 
notice  will  be  published  either  aftirming 
or  reversing  the  initial  decision  while 
responding  to  the  pubHc  comments. 

On  April  19.  1993,  Oregon  submitted 
an  application  to  obtain  a  partial 
program  adequacy  determination  for 
Oregon's  municipal  solid  waste  landfill 
permit  program.  On  May  18, 1993.  EPA 
published  a  tentative  determination  of 
adequacy  for  Oregon's  program.  Further 
background  on  the  tentative  partial 
program  determination  of  adequacy 
appears  at  58  FR  28960  (May  18, 1993). 

Along  with  the  tentative 
determination,  EPA  announced  the 
availability  of  the  application  for  public 
review  and  comment.  EPA  announced  a 
tentative  public  hearing  if  there  was 
sufficient  interest  expressed  within 
thirty  days  of  publication  of  the  Federal 
Register  notice.  EPA  received  no 
requests  for  the  hearing,  and  the  hearing 
was  cancelled. 

As  of  the  date  of  publication  of  this 
notice,  EPA  is  approving  all  portions  of 
Oregon's  MSWLF  permit  program 
except  the  post-closure  care  requirement 
in  40  CFR  258.61  and  the  financial 
assurance  for  corrective  action 
requirement  in  40  CFR  258.73.  Oregon 
needed  legislative  action  to  change  their 
statute  to  meet  these  two  Federal 
requirements.  The  Oregon  Legislature 
amended  the  statute  in  Senate  Bill  1012, 
which  was  signed  into  law  on  July  20, 
1993.  In  addition,  during  the  public 
review  process.  EPA  became  aware  of  an 
enforcement  provision  inconsistent  with 
the  enforcement  guidelines  set  out  in 
the  STIR  in  239.8.  Oregon  Revised 
Statute  section  468.126  requires 
advance  notice  in  writing  to  permittees 
specifying  a  violation  of  an  air,  water,  or 
solid  waste  permit.  Within  five  days  of 
notification,  the  permittee  can  certify 
compliance,  or  submit  a  schedule  for 
compliance  to  avoid  penalties.  Once 
notified  of  EPA 's  concern,  Oregon 


sought  legislative  action  to  amend  the 

{>rovision.  Senate  Bill  88,  signed  into 
aw  September  3, 1993.  amended 
Oregon's  enforcement  provision,  adding 
that  advance  notice  is  not  required 
where  such  notice  would  disqualify  a 
state  program  from  Federal  approval  or 
delegation.  Oregon  acknowkiidges  that 
the  provision  appfies  to  the  municipal 
solid  waste  permit  program. 

EPA  received  three  pubhc  comments 
on  the  tentative  determination  of  partial 
program  adequacy.  One  commraiter 
maintained  that  use  of  the  draft  STIR  as 
guidance  is  a  violation  of  the 
Administrative  Procedure  Act  ("APA") 
requirements  that  a  rule  must  go 
through  notice  and  opportunity  for 
comment.  EPA  does  not  believe  that  it 
is  violating  any  requirements  of  the 
APA.  The  Agency  is  not  utilizing  the 
draft  STIR  as  a  regulation  that  binds 
either  the  Agency  or  States/Tribes. 
Instead.  EPA  is  using  the  draft  S'llR  as 
guidance  for  evaluation  State/Tribal 
permit  programs  and  maintains  its 
discretion  to  approve  State/Tribal 
permit  programs  utilizing  the  draft  STIR 
and/or  other  criteria  which  assures 
compliance  with  40  CFR  part  258. 

In  addition,  members  of  the  public 
have  an  opportunity  to  comment  on  the 
criteria  by  which  EPA  assures  the 
adequacy  of  State/Tribal  MSWLF  permit 
programs  because  the  Agency  discusses 
the  criteria  for  approval  of  a  permit 
program  when  it  pubUshes  each 
tentative  determination  notice  in  the 
Federal  Register.  In  the  tentative 
determination  notice  for  approval  of  the 
State  of  South  Carolina's  permit 
program,  the  Agency  set  forth  for  public 
comment  the  requirements  for  an 
adequate  permit  program.  58  FR  41274, 
41275  (August  3, 1993). 

One  commenter  requested  EPA  to 
limit  state  program  approvals  of 
variances  or  exemptions  to  those  that 
meet  the  Federal  minimum  standards. 
The  commenter  supports  Oregon's 
statement  that  no  variance,  waiver, 
alternative  schedule  or  alternative 
procedure  would  result  in  requirements 
less  stringent  than  Subtitle  D 
requirements.  The  Agency  generally 
concurs  with  this  position.  In  the 
Agency's  review  of  state  programs, 
variations  fixjm  the  Federal  criteria  are 
examined  to  see  if  the  Federal  minimum 
requirements  are  met.  Waivers, 
variances,  and  alternatives  receive 
special  scrutiny. 

One  comm^iter  supported  the 
determination  of  partial  approval  for 
those  parts  of  the  program  that  meet  the 
Federal  requirements  and  that  full 
approval  should  be  withheld  imtil  those 
parts  meet  the  Federal  requirements. 
The  commenter  would  support  full 


program  approval  once  the  necessary 
changes  are  made.  The  Agency 
appreciates  this  support  for  tlw  partial 
approval  process. 

As  stated  in  the  tentative 
determination  of  approval  of  Oregon's 
program,  the  State's  program  is  not 
enforceable  on  Indian  lands.  Oregon  has 
not  asserted  nor  demonstrated 
jiirisdiction  within  the  exterior 
boundaries  of  Indian  reservations  in  its 
application  for  adequacy  determination. 
Accordingly,  this  approval  does  not 
extend  to  lands  within  Indian 
reservations  in  Oregon.  Until  EPA 
approves  a  State  or  Tribal  MSWLF 
permitting  program  in  Oregon  for  any 
part  of  "Indian  Country,"  as  defined  in 
18  U.S.C  1151.  the  requirements  of  40 
CFR  part  258  will,  after  the  effective 
date  of  the  criteria,  automatically  apply 
to  that  area.  Thereafter,  the 
requirements  of  40  CFR  part  258  will 
apply  to  all  owners/operators  of 
MSWLFs  located  in  any  part  of  "Indian 
Country"  that  is  not  covered  by  an 
approved  State  or  Tribal  MSWLF 
p>ermitting  program. 

Oregon  submitted  a  supplemental 
application  to  EPA  on  September  23. 
1993.  EPA  reviewed  the  supplemental 
application  and  determined  it  was 
administratively  complete.  Furthermore, 
the  application  demonstrated  that  the 
two  elements  that  previously  did  not 
comply  with  the  Federal  criteria,  the 
post -closure  care  period  and  the 
requirement  for  financial  assurance  for 
corrective  action,  have  been  enacted  and 
Oregon's  program  now  meets  the 
Federal  requirements.  EPA  has 
determined  that  Oregon's  municipal 
solid  waste  permit  program  will  ensure 
compliance  with  the  revised  Federal 
MSWLF  Criteria,  subject  to  public 
comment.  If  no  adverse  comment  is 
received  within  the  comment  period. 
EPA's  determination  of  full  program 
adequacy  will  be  effective  60  days  ftt>m 
publication  in  the  Federal  Register.  If 
EPA  receives  adverse  comments  on  this 
determination,  another  Federal  Register 
notice  will  be  published  either  affirming 
or  reversing  the  initial  decision  while 
responding  to  the  public  comments. 

B.  Decision 

After  reviewing  the  public  comments. 
I  conclude  that  Oregon's  application  for 
partial  program  adequacy  determination 
meets  all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  Oregon  is  granted  a  partial 
program  determination  of  adequacy  for 
the  following  areas  of  its  municipal 
solid  waste  permit  program,  effective 
immediately. 

1.  General  criteria  for  purpose,  scope, 
and  applicability,  definitions,  and 
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consideration  of  other  Federal  laws  (40 
CFR  258.1,  258.2,  and  258.3); 

2.  Location  restrictions  for  airport 
safety,  floodplains,  wetlands,  fauh 
areas,  seismic  impact  zones,  unstable 
areas,  and  closure  of  existing  municipal 
solid  waste  landfill  units  (40  CFR 
258.10,  258.11,  258.12,  258.13,  258.14, 
258.15.  and  258.16); 

3.  Operating  criteria  for  excluding 
hazardous  waste,  cover  material,  disease 
vector  control,  explosive  gases  control, 
air,  access,  run-on/mn-off  control, 
surface  water,  liqtiids,  and 
recordkeeping  (40  CFR  258.20,  258.21, 
258.22,  258.23,  258.24,  258.25,  258.26, 
238.27,  258.28,  and  258.29); 

4.  Design  criteria  (40  CFR  258.40); 

5.  Ground-water  monitoring  and 
corrective  action  requirements 
including  applicability,  ground-water 
monitoring  systems,  sampling  and 
analysis,  detection  monitoring, 
assessment  monitoring,  assessment  of 
corrective  measures,  selection  of 
remedy,  and  implementation  of  the 
corrective  action  program  (40  CFR 
258.50,  258.51,  258.53,  258.54.  258.55 
258.56.  258.57,  and  258.58); 

6.  Closure  (40  CFR  258.60); 

7.  Financial  assurance  criteria  for 
applicability  and  effective  date,  closure, 
post-closure  care,  and  allowable 
mechanisms  (40  CFR  258.70,  258.71, 
258.72,  and  25a74). 

In  light  of  the  support  for  Oregon's 
partial  program  determination  of 
adequacy  and  the  changes  Oregon  made 
to  meet  the  Federal  requirements,  as  set 
out  in  58  FR  28960  (May  18.  1993)  and 
tlie  supplemental  application.  I 
conclude  that  Oregon's  apphcation  for 
full  program  adequacy  determination 
meets  all  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
ptegon  is  accordingly  granted  a 
determination  of  adequacy  for  all 
piortions  of  its  municipal  solid  waste 
permit  program,  subject  to  public 
comment,  effective  60  days  after 
pubhcation  of  this  notice. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  Section  7002  of  RCRA  to 
enforce  the  Federal  MSVVLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSVVLF  criteria,  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978,  50995 
(October  9.  1991). 

One  of  today's  action  takes  effect  on 
the  date  of  publication.  EPA  believes  it 
has  good  cause  under  section  553(d)  of 
the  Administrative  Procedure  Act,  5 


U.S.C  553(d).  10  put  this  action  into 
effect  less  than  30  days  after  pubUcation 
in  the  Federal  Register.  All  of  the 
requirements  and  obligations  in  the 
State's/Tribe's  program  are  already  in 
effect  as  a  matter  of  State/Tribal  law. 
EPA's  action  today  does  not  Impose  any 
new  requirements  that  the  regulated 
community  must  begin  to  comply  with. 
Nor  do  these  requirements  become 
enforceable  by  EPA  as  Federal  law. 
Consequently,  EPA  finds  that  it  does  not 
need  to  give  notice  prior  to  making  its 
approval  effective. 

Compliance  With  Executive  Order 

12291 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Re^atory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this  final 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  af  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  notice  is  issued  under 
the  authority  of  section  4005  of  the 
Sohd  Waste  Disposal  Act  as  amended; 
42  U.S.C  6946. 

Dated:  September  29, 1993. 
Charles  Findley, 
Acting  Regional  Administrator. 
IFR  Doc  93-24663  Filed  10-6-93,  8:45  amj 

BU.UNOCOM  mo  80  f 


FEDERAL  COMMUNtCAHONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

October  1. 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3507). 

Copies  of  this  submission  may  be 
purchased  ^m  the  Commission's  copy 
contractor,  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW.,  suite 
140,  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  )udy  Holey,  Federal 
Communications  Conunission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget,  room  3235 


NEOB.  Washington.  DC  20503.  (202) 

395-4814. 

OMB  Number:  3060-0288 

Titie:  Notice  of  discontinuance, 
reduction,  or  impairment  of  service 
involving  a  distress  watch 

Action:  Extension  of  a  currently 
approved  collection 

Respondents:  Individuals  or 
households,  state  or  local 
governments,  non-profit  institutions, 
and  businesses  or  other  for-profit 
(including  small  businesses) 

Frequency  of  Response:  On  occasion 
reporting  requirement 

Estimated  Annua]  Burden:  160 
responses;  1  hour  average  burden  per 
response;  160  hours  total  annual 
burden 

Needs  and  Uses:  The  reporting 
requirement  contained  in  section 
80.302  is  necessary  to  ensure  that  the 
U.S.  Coast  Guard  is  timely  informed 
when  a  coast  station,  which  is 
res{}onsibIe  for  maintaining  a 
listening  watch  on  a  designated 
marine  distress  and  safety  frequency, 
discontinues,  reduces  or  impairs  its 
communications  services.  "Hiis 
notification  allows  the  Coast  Guard  to 
seek  an  alternate  means  of  providing 
radio  coverage  to  protect  the  safety  of 
life  and  property  at  sea  or  object  to  the 
planned  diminution  of  service.  The 
information  is  used  by  U.S.  Coast 
Guard  district  office  nearest  to  the 
coast  station.  Once  the  Coast  Guard  is 
aware  that  such  a  situation  exists,  it 
is  able  to  inform  the  maritime 
community  that  radio  coverage  has  or 
will  be  affected  and/or  seek  to  provide 
coverage  of  the  safety  watch  via 
alternate  means.  When  appropriate, 
the  Coast  Guard  may  file  a  petition  to 
deny  an  application. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc  93-24636  Filed  10-6-93;  8:45  am) 

BIUJNG  CODE  STU-Ot-M 


[Report  No.  1973] 

Petitions  for  Reconsideration  aruJ 
Clarification  of  Actions  in  Rulentaking 
Proceedings 

September  30,  1993. 

Petitions  for  reconsideration  and  or 
clarification  have  been  filed  in  the 
Commission  rulemaking  proceedings 
hsted  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  these  documents  are 
available  for  viewing  and  copying  in 
room  239, 1919  M  Street,  NW., 
Washington,  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor 
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ITS,  Inc  (202)  857-3800.  Opposition  to 
these  petitions  must  be  filed  October  22, 
1993.  See  §  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)  (1)). 
Replies  to  an  opi>osition  must  be  flied 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Subject:  Implementation  of  sections  11 
and  13  of  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992. 

Horizontal  and  Vertical  Ownership 
Limits,  Cross-Ownership  Limitations 
and  Anti-Traflicking  Provisions  (MM 
Docket  No.  92-264). 

Petitions  for  Reconsideration  and  or 
Qarification 

Number  of  Petitions  Filed:  2 

Petition  for  Reconsideration 

Niunber  of  Petitions  Filed:  1 

Joint  Petition  for  Reconsideration 

Number  of  Petitions  Filed:  1 

Federal  Communications  Commission. 

WiHiam  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  93-24565  Filed  10-6-93;  8:45  ami 

BttLMO  COOC  STia-OI-M 


[Report  No.  1974] 

Petitions  for  Reconsideration  and 
Clarification  of  Actions  in  Rutemaldng 
Proceedings 

October  1, 1993. 

Petitions  for  reconsideration  and  or 
clarification  have  been  filed  in  the 
Commission  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR 
§  1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  room  239, 1919  M  Street, 
NW.  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor  ITS,  Inc.  (202)  857-3800. 
Opposition  to  these  petitions  must  be 
filed  October  31, 1993.  See  §  1.4(b)(1)  of 
the  Commission's  rules  (47  CFR 
1.4(b)(1)).  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 

Subject:  Transport  Rate  Structiue  and 
Pricing  (CC  Docket  No.  91-213). 

Petition  for  Reconsideration 

Number  of  Petitions  Filed:  1 

Petition  for  Reconsideration  and  or 
Clarification 

Number  of  Petitions  Filed:  1 


Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

IFR  Doc.  93-24566  Filed  10-6-93:  8:45  am] 

BILUNG  COOK  tn»-01-M 


FEDERAL  RESERVE  SYSTEM 

Gloucester  County  Bankshares,  Inc.,  et 
al.;  Formations  of;  Acquisitions  by; 
and  IMIergers  of  Bank  Holding 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
29, 1993. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

I.  Gloucester  County  Bankshares, 
Inc.,  Woodbury,  New  Jersey;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of  The 
Bank  of  Gloucester  County,  Woodbury. 
New  Jersey. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Peoples  Financial  Corp.  of  Illinois, 
Inc.,  Kewanee,  Illinois;  to  acquire  100 
percent  of  the  voting  shares  of  Bradford 
Bancorp.  Inc.  Bradford,  Illinois,  and 
thereby  indirectly  acquire  Bradford 
Banking  Company,  Bradford,  Illinois. 

2.  Security  Capital  Corporation, 
Milwaukee.  Wisconsin;  to  become  a 


bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Security 
Bank,  S.S.B..  Milwaukee,  Wisconsin,  a 
de  novo  bank. 

C  Federal  Reserve  Bank  of  St  Louis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Mercantile  Bancorporation,  Inc., 
and  Mercantile  Acquisition  Corporation 
IV,  both  of  St.  Louis.  Missouri;  to 
acquire  100  percent  of  the  voting  shares 
of  Metro  Bancorporation.  Waterloo. 
Iowa,  and  thereby  indirectly  acquire 
The  Waterloo  Savings  Bank.  Waterloo. 
Iowa. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Barrett  Holding  Company, 
Watonga,  Oklahoma;  to  acquire  up  to 
2.24  percent,  for  a  total  of  30  percent, 
of  the  voting  shares  of  Watonga 
Bancshares,  Inc.,  Watonga,  Oklahoma, 
and  thereby  indirectly  acquire  Watonga 
State  Bank,  Watonga,  Oklahoma. 

2.  R.  Banking  Limited  Partnership, 
Oklahoma  Qty,  Oklahoma;  to  acquire 
48.96  percent  of  the  voting  shares  of 
BancFirst  Corporation,  Oklahoma  City. 
Oklahoma,  and  thereby  indirectly 
acquire  BancFirst,  Oklahoma  City, 
Oklahoma.  In  connection  with  this 
application,  BancFirst  Corporation  has 
applied  to  merge  with  Coweta 
Bancshares,  Inc.,  Coweta,  Oklahoma, 
and  thereby  indirectly  acquire  Security 
Bank,  Coweta,  Oklahoma;  and  First 
Stratford  Btmcorporation,  Inc.,  Stratford, 
Oklhaoma,  and  thereby  indirectly 
acquire  First  American  Bank,  Stratford, 
Oklahoma;  and  Weatherford 
Bancorporation,  Inc.,  Weatherford. 
Oklahoma,  and  thereby  indirectly 
acquire  United  Community  Bank, 
Weatherford,  Oklahoma. 

3.  Security  Corporation,  Duncan, 
Oklahoma;  to  acquire  100  percent  of  the 
voting  shares  of  FirstBank  Holding 
Company,  Marietta,  Oklahoma,  and 
thereby  indirectly  acquire  FirstBank  of 
Marietta,  Marietta,  Oklahoma. 

Board  of  Govemois  of  the  Federal  Reserve 
System.  September  30, 1993. 
Jennifer  |.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  93-24632  Filed  10-6-93;  8:45  am] 

BILUNO  COOC  U1»«1-F 


Cattierine  Finn,  et  al.;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
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CFR  225.41)  to  •oquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  ofBces  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  October  26, 1993. 

A.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

I.  Cdt/ierine  Finn,  Trustee,  Dallas, 
Texas;  and  Shannon  Wood.  Trustee, 
Refugio,  Texas;  together  to  acquire  an 
additional  32.3  percent  of  the  voting 
shares  of  Howland  Bancsbares,  Inc., 
Robstown,  Texas,  for  a  total  of  48.4 
percent,  and  thereby  indirectly  acquire 
The  Bank  of  Robstown,  Robstown, 
Texas. 

Board  of  Governors  of  the  Fecieral  Reserve 
System,  September  30, 1993. 
Jennilier  ).  Johnson, 
Associate  Secretary  of  the  Board. 
|PR  Doc.  93-24631  Filed  10-6-93;  8:45  ami 

BOXMQOOOC  ■21»«1-P 


Ronald  L.  Moore,  et  al.;  Change  In 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  p)ersons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  October  21, 1993. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 


1.  Ronald  L  ktoore.  StcaAmg. 
Colorado;  to  acquire  an  additional  1.25 
percent  for  a  total  of  19.98  percent; 
Martin  L.  Moore.  Engiewood,  Colorado, 
to  retain  1.50  percent;  Julia  L  Moore, 
Denver,  Colorado,  to  retain  1.50  percent; 
Rhonda  Moore  Hertel,  Littleton, 
Colorado,  to  retain  1.25  percent;  and 
Sandra  Moore  Loefller,  Castle  Rock. 
Colorado,  to  retain  1.0  percent  of  the 
voting  shares  of  Rice  Insurance  Agency, 
Inc.,  Strasburg,  Colorado,  and  thm^by 
indirectly  acquire  First  National  BanK  of 
Strasburg.  Strasburg.  Colorado. 

Board  of  Governors  of  dM  Federal  Reserve 
System.  October  1. 1993. 

Jenaifier  ).  Johnunn, 

Associate  Secretary  of  the  Board. 

[FR  Doc  93-24635  Filed  10-6-93;  8:45  am] 

eiujNa  cooc  ano-oi^ 


Security  Capital  Corporation;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  beneGts  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  ejects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  heu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 


commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaroing  the  application 
must  be  receiveid  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  26. 
1993. 

A.  Federal  Reaerve  Bank  of  Chicago 
(James  A.  Bluranle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Security  Capital  Corporation, 
Milwaukee.  Wisconsin;  to  engage  de 
novo  in  making  and  servicing  a  loan  to 
the  Employee  Stock  Ownership  Plan  of 
Security  Bank  S.S3.  for  the  purpose  of 
purchasing  shares  of  capital  stock  of 
Security  Capital  Corporation  pursuant 
to  §  225.25(bXl)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  30, 1993. 
Jeaaifer  J.  )nh— na, 
Associate  Secretary  (^  the  Board. 
[FR  Doc.  93-24633  Filed  10«-93;  8  45  am| 

BILUNQ  COM  nt**^-^ 


Union  Planters  Cofpofalion;  Formation 
of,  Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition 
of  Nont>anlcing  Con^>any 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  \mder  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
S  225.23(aM2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Barik 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  votLng  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reser\'e  Bank  indicated.  Onoe  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
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competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  sufRce  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  29, 
1993. 

A.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Union  Planters  Corporation, 
Memphis,  Tennessee:  to  acquire  100 
percent  of  the  voting  shares  of  Mid- 
South  Bancorp,  Inc.,  Franklin. 
Kentucky,  and  thereby  indirectly 
acquire  First  Citizens  Bank,  Franklin, 
Tennessee;  Peoples  Bank  of  Elk  Valley, 
Fayetteville,  Tennessee;  Simpson 
County  Bank,  Franklin,  Kentucky;  and 
Adairville  Banking  Company, 
Adairville,  Kentudiy. 

In  connection  with  this  application, 
Applicant  has  also  applied  to  acquire 
General  Trust  Company,  Nashville, 
Tennessee,  and  thereby  engage  in 
performing  functions  or  activities  of  a 
nduciary  agency,  or  custodial  nature 
pursuant  to  §  225.25(b)(3)  of  the  Board's' 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  30, 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  93-24634  Filed  10-6-93;  8:45  am] 

BILUNO  CODE  ttKHM-f 


GENERAL  SERVICES 
ADMINISTRATION 

Business  Advisory  Board;  Meeting 

Meeting  Notice:  Notice  is  hereby  given 
that  the  General  Services 
Administration  (GSA)  Business 
Advisory  Board  will  meet  October  20, 
1993,  from  10  a.m.  to  5:00  p.m.  at  the 
offices  of  the  National  Institute  for 
Building  Sciences,  first  floor  conference 
center,  1201  L  Street.  NW.,  Washington, 
DC  20005.  Notice  is  required  by  the 
Federal  Advisory  Committee  Act,  5 
U.S.C  App.  2,  and  the  implementing 
regulation,  41  CFR  101-6. 


The  purpose  of  the  meeting  is  to 
provide  a  forum  for  discussion  of  factors 
contributing  to  the  costs  of  constructing 
Federal  courthouses.  The  agenda  for  this 
meeting  will  include  discussions  on: 
Program  definition.  Program 
implementation.  Program  restrictions 
and  Owner  responsibilities  as  well  as 
other  factors  which  could  help  to  reduce 
courthouse  construction  costs. 

The  meeting  will  be  open  to  the 
public. 

For  further  information,  contact  Fred 
Hendricks  202  501-1745  of  the  Public 
Buildings  Service,  Office  of  Design  and 
Construction,  GSA-PQS,  Washington, 
DC  20495. 

Dated:  October  4. 1993. 
David  L.  Bibb, 

/Acting  Commissioner  of  Public  Buildings, 

General  Services  Administration. 

[PR  Doc.  93-24675  Filed  10-6-93;  8:45  ami 

BILUNO  COOC  M20-2»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

HIV  Prevention  Community  Planning 
Process 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
following  change  in  meeting  date. 

Federal  Register  Citation  of  Previous 
Announcement:  58  FR  49053 — dated 
September  21, 1993. 

Name:  CDCs  HIV  Prevention  Community 
Planning  Process:  Meeting. 

Original  Time  and  Date:  8:30  a.m.-5  p.m., 
October  14, 1993. 

New  Date:  November  15, 1993. 

Summary:  Notice  is  given  that  the  meeting 
for  CDC's  HIV  Prevention  Community 
Planning  Process  has  been  rescheduled.  The 
meeting  time,  location,  and  purpose 
announced  in  the  original  notice  remain 
unchanged. 

For  Further  Information  Contact  the 
Meeting  Organizer:  Professional  and 
Scientific  Associates,  Inc.,  2635  Century 
Parkway,  Suite  990,  Atlanta,  Georgia  30345, 
telephone  (404)  633-6869.  fax  (404)  633- 
6477. 

Dated:  September  29, 1993. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 

Centers  for  Disease  Control  and  Prevention 

(CDC). 

(FR  Doc.  93-24617  Filed  10-6-93;  8:45  am) 

BUJJNG  CODE  41i»-1»-M 


CDC  Advisory  Committae  on  tha 
Prevention  of  HIV  Infection  (CDC 
ACPHI):  Subcommittee  on  IMonitoring 
tha  HIV/AIDS  Epidemic:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  subcommittee 
meeting. 

Name-.  CDC  ACPHI  Subconunittee  on 
Monitoring  the  HFV/AIDS  Epidemic 

Time  and  Date:  8:30  a.m.-S  p.m.,  October 
24, 1993. 

Place:  Holiday  Inn  Financial  District,  750 
Keamy  Street,  San  Francisco,  California 
94108. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  purpose  of  this  meeting  is  to 
continue  to  review  current  behavioral, 
exposure,  infection,  and  disease  surveillance 
systems  and  address  information  needs  for 
monitoring  behaviors  and  exposures  to  HIV. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contract  Person  for  More  Informaiton: 
Connie  Granoff,  Committee  Assistant,  Office 
of  the  Associate  Director  for  HIV/ AIDS,  CDC, 
1600  Gifton  Road,  NE..  Mailstop  E-40, 
Atlanta,  Georgia  30333,  telephone  404/639- 
2918. 

Dated:  October  1, 1993. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 
[FR  Doc.  93-24619  Filed  10-6-93;  8:45  am) 

BILUNO  COOe  4160-1»-M 


Study  of  the  Physiological  Effects  of 
Wearing  Seif-Contained  Breathing 
Apparatus  (SCBA)  in  a  Hot 
Environment:  IMIeeting 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Study  of  the  Physiological  Effects  of 
Wearing  Self-Contained  Breathing  App>aratus 
(SCBA)  in  a  Hot  Enviroimient. 

Time  and  Date:  1  p.m.-4:30  p.m.,  October 
22, 1993. 

Place:  Division  of  Safety  Research,  Large 
Conference  Room,  NIOSH,  CDC,  3040 
University  Avenue.  Morgantown,  West 
Virginia  26505-2888. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  purpose  is  to  obtain 
individual  advice  and  guidance  regarding  the 
technical  and  scientific  merit  of  a  proposed 
experiment  to  qualify  the  effects  on  lung 
mechanics  and  heat  balance  of  simulated 
wearing  of  various  types  of  SCBA  in  a  hot, 
ambient  environment.  The  individual 
participants  will  review  the  proposed  study 
protocol,  recommend  changes  of  scientiHc 
merit,  and  provide  advice  on  the  conduct  of 
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the  study.  Viewpoints  and  suggestions  from 
industry,  labor,  academia,  other  government 
agencies,  and  the  public  are  invited. 

Contract  Person  for  Additional 
Information:  Nina  L.  Turner,  Ph.D.,  NIOSH, 
CDC  944  Chestnut  Ridge  Road,  Mailstop  P- 
119,  Moi^gantown,  West  Virginia  26505-2888. 
telephone  304/291-5801. 

Dated:  September  29, 1993. 
Elvin  Hiljrer, 

Associate  Director  for  Policy  Coordination, 
Oentersfor  Disease  Control  and  Prevention 
(CDC). 
(FR  Doc.  93-24618  Filed  10-6-93;  8:45  am] 

B«JJNG  COOE  4iafr-1t-M 


Food  and  Drug  Administration 
[Docket  Na  93F-0309] 

Sandoz  AG;  Filing  of  Food  Additive 
Petition 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Sandoz  AG  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  expanded  use  of  di-tert-butylphenyl 
phosphonite  condensation  product  with 
biphenyl  as  an  antioxidant/stabilizer  for 
olefin  polymers  and  for  rubber  articles 
intended  for  repeat  use  in  contact  with 
food. 

DATES:  Written  comments  on 
petitioner's  environmental  assessment 
by  November  8, 1993. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawrn  Dr..  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  N.  Harrison,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216).  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington,  DC  20204- 
0002,  202-254-9500. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  3B4395)  has  been  filed  by 
Sandoz  AG,  c/o  Registration  and 
Consulting  Co.,  Ltd..  CH-4452  Hingen/ 
Basel,  Switzerland.  The  petition 
proposes  that  the  food  additive 
regulations  in  §  178.2010  Antioxidants 
and/or  stabilizers  for  polymers  (21  CFR 
178.2010)  be  amended  to  provide  for  the 
expanded  use  of  di-(ert-butylphenyl 
phosphonite  condensation  product  with 
biphenyl  as  an  antioxidant/stabilizer  for 
olefin  polymers  and  for  rubber  articles 


intended  for  repeat  use  in  contact  with 
food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  November  8, 
1993,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  September  29, 1993. 
Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

IFR  Doc.  93-24588  Filed  10-6-93;  8:45  am) 

BILUNO  CODE  4160-01-F 


Health  Resources  and  Services 
Administration 

IPN2121] 

Availability  of  Funds  for  Grants  to 
Provide  Outpatient  Early  Intervention 
Services  With  Respect  to  HIV  Disease 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  the  President's  budget 
for  fiscal  year  (FY)  1994  includes 
approximately  $81.5  million  for 
discretionary  grants  to  provide 
outpatient  early  intervention  services 
with  respect  to  human 


immunodeficiency  virus  (HTV)  disease. 
These  grants  are  awarded  under  the 
provisions  of  subpart  II  and  subpart  III 
of  part  C  of  title  XXVI  of  the  Public 
Health  Service  (PHS)  Act,  as  amended 
by  the  Ryan  White  Comprehensive  AIDS 
Resources  Emergency  (CARE)  Act  of 
1990,  Public  Law  101-381  (42  U.S.C 
300ff-51-300ff-€7).  This  announcement 
is  made  prior  to  an  appropriation  of 
Fiscal  Year  1994  funds,  in  order  to 
assure  that  grants  can  be  awarded  in  a 
timely  fashion  consistent  with  the  needs 
of  the  program  as  well  as  to  provide  for 
distribution  of  funds  throughout  the 
fiscal  year.  On  the  basis  of  the 
President's  budget,  it  is  anticipated  that 
approximately  $12.1  million  will  be 
available  for  approximately  40 
competing  continuation  and/or  new 
grants  with  January  1, 1994  start  dates. 
If  the  final  appropriation  permits,  a 
subsequent  notice  will  be  issued  in  the 
Federal  Register  to  announce  the 
availability  of  funds  to  support 
additional  new  starts,  as  well  as 
competing  and  non-competing 
continuation  grants. 

The  PHS  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  PHS-led  national  activity  for 
setting  health  priorities.  This  grant 
program  is  related  to  the  following 
priority  areas:  increase  the  proportion  of 
HIV-infected  persons  who  are  tested; 
increase  the  proportion  of  primary 
health  care  providers  who  provide  age- 
appropriate  HIV  counseling;  and 
increase  the  proportion  of  family 
planning  and  primary  health  care 
providers  who  provide  a  comprehensive 
HIV  program.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2000  (Summary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325 
(telephone  202-783-3238). 
ADDRESSES:  Application  kits  (Form  PHS 
5161-1  with  revised  face  sheet  HHS 
Form  424,  as  approved  in  7/92  by  the 
Office  of  Management  and  Budget 
(OMB)  imder  control  ntmiber  0937- 
0189)  may  be  obtained  from,  and 
completed  applications  should  be 
mailed  to,  the  appropriate  PHS  Regional 
Grants  Management  Officer  (RGMO) 
(see  Appendix).  The  RGMO  can  also 
provide  assistance  on  business 
management  issues. 

DATES:  In  order  to  receive  consideration, 
applications  for  competing  continuation 
and/or  new  grants  with  January  1, 1994 
budget  start  dates  should  be  received  by 
the  RGMO  by  October  1, 1993.  Advance 
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notice  of  this  deadline  date  was 
published  in  the  Federal  Register  on 
August  20. 1993  at  58  FR  44347. 
Applications  will  be  considered  to  be 
"on  time"  if  they  are  either  (1)  Received 
on  or  before  the  established  deadline 
date,  or  (2)  sent  on  or  before  the 
establi^ied  deadline  date  and  received 
in  time  for  orderly  processing. 
(Applicants  should  request  a  legibly 
dated  U.S.  Postal  Service  postmark  or 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  will 
not  be  acceptable  as  proof  of  timely 
mailing.)  Late  appUcations  will  not  be 
considered  for  funding  and  will  be 
returned  to  the  applicant. 
FOR  FURTHER  tHFOWKUTIOH  CONTACT:  For 
general  program  information  and 
technical  assistance,  contact  Enrique 
Fernandez,  M.D.,  HTV  Program  Director, 
Division  of  Programs  for  Special 
Populations.  Bureau  of  Primary  Heahh 
Care  (BPHC).  at  5600  Fishers  Lane, 
Rockville,  Maryland  20857  (telephone 
301-443-8113).  Questions  can  also  be 
directed  to  the  PHS  regional  offices 
listed  in  the  appendix. 

SUPPt^MENTARY  INFORMATION: 

Number  of  Awards 

It  is  anticipated  that  $12.1  million 
will  be  available  to  make  awards  to 
approximately  40  competing 
continuation  and/or  new  applicants  for 
grants  with  January  1, 1994,  budget  start 
dates.  The  range  of  project  support  is 
approximately  $100,000-$500,000.  The 
budget  [jeriod  will  be  for  12  months. 
Continuation  awards  for  any  future 
years  will  be  made  subject  to  the 
availability  of  funds  and  satisfactory 
performance  in  past  budget  years 
toward  meeting  the  goals  and  objectives 
of  the  project. 

Eligible  Applicants 

Eligible  applicants  are  public  entities 
and  nonprofit  private  entities  that  are: 
Migrant  health  centers  under  section 
329  of  the  PHS  Act;  community  health 
centers  under  section  330  of  the  PHS 
Act;  health  care  for  the  homeless 
grantees  under  section  340  of  the  PHS 
Act;  family  planning  grantees  under 
section  1001  of  the  PHS  Act  other  than 
States;  comprehensive  hemophilia 
diagnostic  and  treatment  centers; 
federally-qualified  health  centers  under 
section  1905{I)(2)(B)  of  the  Social 
Security  Act;  or  public  and  private 
nonprofit  entities  that  currently  provide 
comprehensive  primary  care  services  to 
populations  at  risk  of  HIV  disease. 

Funding  under  this  grant  program  is 
intended  to  increase  the  capacity  and 
.  accessibihty  of  the  specified  entities  to 


offer  a  higher  quality  and  a  broad«' 
scope  of  HFV-related  early  intervention 
servicas  to  a  greater  number  of  people 
in  their  service  areas  who  are  at  risk  of 
HIV  infection.  The  program  must 
provide  the  services  specified  in  the 
statute  (sections  2651,  2661,  2662)  and 
may  provide  fw  a  set  of  other  optional 
services. 

The  required  services  to  be  provided 
under  this  grant  are: 

•  Comprehensive  individual 
counseling  regarding  HTV  disease 
according  to  specific  statutory  mandates 
for  the  content  and  conduct  of  pretest 
counseling,  counseling  of  those  with 
negative  test  results,  counseling  of  those 
with  positive  results,  and  with  attention 
to  the  appropriate  setting  for  all 
counseling; 

•  Testing  individuals  with  respect  to 
HTV  disease,  in  laboratories  certified  by 
the  Clinical  Laboratories  Improvement 
Amendments,  including  tests  to  confirm 
the  presence  of  the  disease,  tests  to 
diagnose  the  extent  of  the  deficiency  in 
the  immune  system,  and  tests  to  provide 
information  on  appropriate  therapeutic 
measures  for  preventing  and  treating  the 
deterioration  of  the  immune  system  and 
for  preventing  and  treating  conditions 
arising  from  the  disease; 

•  Referral  to  appropriate  providers  of 
health  and  support  services,  including, 
as  appropriate  to  entities  funded  under 
parts  A  and  B  of  title  XXVI  of  the  PHS 
Act,  to  biomedical  research  facilities, 
community-based  organizations  or  other 
entities  that  offer  experimental 
treatment  for  HIV  disease,  and  to 
grantees  under  2671  for  the  care  of 
pregnant  women; 

•  Other  clinical  and  diagnostic 
services  regarding  HTV  disease,  and 
periodic  medical  evaluations  of 
individuals  with  the  disease;  and 

•  Providing  therapeutic  measures  for 
preventing  and  treating  the  deterioration 
of  the  immune  system  and  for 
preventing  and  treating  conditions 
arising  from  the  disease. 

Optional  services  that  may  be 
included  if  they  can  be  shown  to  be 
essential  to  the  delivery  of  care  are: 

•  Outreach,  case  management,  and 
counseling  for  eligibility  for  other  health 
services. 

•  Applicants,  or  providers  acting 
under  an  agreement  with  the  applicant, 
must  be  participating  and  qualified 
providers  under  the  State  Medicaid  plan 
approved  under  title  XIX  of  the  Social 
Security  Act;  a  waiver  procedure  is 
available  from  BPHC.  Grantees  are 
required  to  maximize  service 
reimbursements  from  private  insurance. 
Medicare,  other  Federal  programs,  and 
other  third-party  payment  sources. 


•  The  applicant  must  agree  that  the 
services  provided  will  conform  to  the 
assurances  and  agreements  required  ' 
under  the  statute  that: 

•  The  applicant  will  participate  in  an 
HIV  care  consortium  established 
pursuant  to  part  B.  title  XXVI.  if  such  a 
consortium  exists. 

•  Hemophilia  services  will  be 
provided  through  the  network  of 
regional  comprehensive  hemophilia 
diagnostic  and  treatment  centers. 

•  The  applicant  will  ensure 
confidentiality  of  patient  information. 

•  Testing  will  be  provided  only  after 
obtaining  a  statement  that  the  testing  is 
done  after  counseling  has  been 
conducted  and  that  the  decision  of  the 
individual  to  undergo  testing  is 
voluntarily  made. 

•  Opportunities  for  anonymous 
testing  will  be  provided. 

•  Individuals  seeking  services  will 
not  have  to  undergo  testing  as  a 
condition  of  receiving  other  health 
services. 

•  A  sliding  fee  schedule  with  the 
limits  established  in  the  statute  will  be 
utilized. 

•  Funds  will  not  be  expended  for 
services  covered,  or  which  could 
reasonably  be  expected  to  be  covered, 
under  any  State  compensation  program, 
insurance  policy,  or  under  any  Federal 
or  State  health  benefits  program,  or  by 
an  entity  that  provides  health  services 
on  a  prepaid  basis. 

•  Funds  will  be  expended  only  for 
the  purposes  awarded,  and  such 
procedures  for  fiscal  control  and  fund- 
accounting,  as  may  be  necessary,  will  be 
established. 

•  Coimseling  programs  shall  not  be 
designed  to  directly  promote  or 
encourage  injecting  drug  use  or  sexual 
activity,  hompsexual  or  heterosexual; 
shall  be  designed  to  reduce  exposure  to, 
and  transmission  of.  HIV  disease  by 
providing  accurate  information;  and 
shall  provide  information  on  the  health 
risks  of  promiscuous  sexual  activity  and 
injecting  drug  use. 

•  A  limit  of  5  percent  of  the  grant 
funds  will  be  imposed  for 
administrative  expenses.  Funds  may  not 
be  expended  for  construction,  inpatient 
care,  residential  care,  or  cash  payments 
to  recipients  of  services. 

•  The  HTV  Client  and  Program  Profile, 
which  has  been  formally  established  as 
the  Minimum  Data  Set  (MDS)  for  BPHC. 
will  be  submitted  every  6  months. 
(Approved  under  the  Paperwork 
Reduction  Act,  0MB  No.  0915-0158.J 
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Criteria  for  Evaluation 

New  and  Competing  Continuation 
Applications 

In  its  review  of  applications  for  new 
and  competing  continuation  projects. 
BPHC  will  consider: 

•  The  need  in  the  community,  based 
on  the  2-year  period  preceding  the 
proposed  grant  period,  for  additional 
prerventive  and  primary  care  services  to 
those  at  risk  for  HTV  infection,  including 
women,  children,  and  minorities,  and  to 
persons  with  HTV  infection;  barriers  to 
meeting  those  needs  within  the  existing 
service  provider  system;  and  other 
information  (e.g.,  epidemiological  and 
health  resources  data)  that  makes  a 
compelling  case  for  the  grant  requested 
as  spedGed  in  section  2653  of  the  PHS 
Act. 

•  The  applicant's  ability  to  describe 
its  role  within  the  commimity  in 
addressing  the  unmet  needs  for  delivery 
of  HTV  primary  care  services  to  the 
targeted  populations. 

•  The  degree  to  which  the  proposed 
budget  is  appropriate  to  the  program 
plan  and  the  degree  to  which 
coordination  with  other  funding  sources 
is  documented. 

•  Comprehensiveness  of  the  existing, 
plus  proposed,  scope  of  counseling  and 
testing,  referral,  primary  care 
prevention,  diagnostic  and  treatment 
services,  and  optional  outreach,  case 
management,  or  eligibility  assistance 
services  provided  by  the  applicant;  and 
development  of  mechanisms  to  assure 
continuity  of  primary  care  for  persons 
living  with  HIV  infection. 

•  Extent  to  which  actions  taken 
assure  eflective  collaboration  with  city/ 
coimty/State  health  department  HIV 
prevention  activities  supported  by  the 
Centers  for  Disease  Control  and 
Prevention,  and  with  State  Care 
Consortia  funded  under  section  2613  of 
the  PHS  Act;  extent  to  which  efforts  are 
consistent  with  priorities  of  the  HIV 
Planning  Council  in  the  cities  funded 
under  Title  XXVI  of  the  PHS  Act,  and 
with  programs  funded  by  other  PHS 
agencies. 

•  The  adequacy  and  completeness  of 
the  program  evaluation  plan,  and  the 
relationship  of  the  evaluation  plan  to 
the  goals  and  objectives  of  the  proposed 
program,  so  that  effectiveness  can  be 
measured. 

•  In  addition,  for  competing 
continuations:  The  degree  to  which  the 
grantee  succeeded  in  accomplishing  the 
goals  and  objectives  in  the  initial  3-year 
project  period,  including  the  extent  to 
which  HIV  primary  care  services  were 
integrated  into  the  applicant's  overall 
primary  care  program;  and  a  record  of 


compliance  with  reporting  requirements 
in  effect  during  that  period. 

•  In  addition,  for  new  applicants: 
Demonstrated  ability  of  the  applicant 
organization  to  carry  out  the  proposed 
program,  including  the  extent  to  which 
the  proposed  key  clinical  staff  have  had 
prior  experience  in  the  provision  of 
clinical  care  for  individuals  with  HIV 
infection. 

Other  Grant  Information 

The  Grant  Program  to  Provide 
Outpatient  Early  Intervention  Services 
with  Respect  to  HTV  Disease  has  been 
determined  to  be  a"  program  which  is 
subject  to  the  provisions  of  Executive 
Order  12372,  as  implemented  by  45  CFR 
part  100.  Executive  Order  12372  allows 
States  the  option  of  setting  up  a  system 
for  reviewing  applications  from  within 
their  States  for  assistance  under  certain 
Federal  programs.  The  application 
packages  to  be  made  available  under 
this  notice  will  contain  a  listing  of 
States  which  have  chosen  to  set  up  a 
review  system  and  will  provide  a  State- 
point-of-contact  (SPOC)  in  the  State  for 
the  review.  Applicants  (other  than 
federally-recognized  Indian  tribal 
Governments)  should  contact  their 
SPOCs  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
the  State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  The  due  date  for 
State  process  recommendations  is  60 
days  after  the  application  deadline  date. 
The  BPHC  does  not  guarantee  to 
accommodate  or  explain  State  process 
recommendations  it  receives  after  that 
date. 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements. 
Reporting  requirements  have  been 
approved  by  the  Office  of  Management 
and  Budget — 0937-0195.  Under  these 
requirements,  the  community-based 
nongovernmental  applicant  must 
prepare  and  submit  a  Public  Health 
System  Impact  Statement  (PHSIS).  The 
PHSIS  is  intended  to  provide 
information  to  State  and  local  health 
officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  community- 
based  nongovernmental  organizations 
within  their  jurisdictions. 

Community-based  nongovernmental 
applicants  are  required  to  submit  the 
following  information  to  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  Application 
receipt  due  date: 

a.  A  copy  of  the  face  page  of  the 
application  (SF— 424). 


b.  A  summary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agendas.  Grants  will  be 
administered  in  accordance  with  HHS 
Regulations  in  45  CFR  part  92  for  State 
and  local  governments,  or  45  CFR  part 
74  for  other  grantees. 

The  OMB  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
93.918. 

Dated:  August  13, 1993. 
Wiiliam  A.  Robinson, 

Acting  Administrator. 

Appendix 

Regional  Grants  Management  Officers 

Region  I:  Mary  O'Brien,  Grants  Management 
OfBcer,  PHS  Regional  Office  I,  )ohn  F. 
Kennedy  Federal  Building,  Boston.  MA 
02203(617)565-1482 

Region  II:  Frank  DiGiovanni,  Grants 
Management  Officer,  PHS  Regional  Office 
n.  Room  3300,  26  Federal  Plaza,  New  York. 
NY  10278  (212)  264-4496 

Region  III:  Marty  Bree,  Grants  Management 
Officer^  PHS  Regional  Office  III.  P.O.  Box 
13716,  Philadelphia,  PA  19101  (215)  59fr- 
6657 

Region  IV:  Wayne  Cutchens,  Grants 
Management  Officer,  PHS  Regional  Office 
rv.  Room  1106, 101  Marietta  Tower, 
Atlanta.  GA  30323  (404)  331-2597 

Region  V:  Lawrence  Poole,  Grants 
Management  Officer,  PHS  Regional  Office 
V,  105  West  Adams  Street,  17th  Floor, 
Chicago.  IL  60603  (312)  353-8700 

Region  VI:  Joyce  Bailey.  Grants  Management 
Officer,  PHS  Regional  Office  VI,  1200  Main 
Tower,  Dallas,  TX  75202  (214)  767-3885 

Region  VII:  Michael  Rowland,  Grai^ts 
Management  Officer,  PHS  Regiodal  Office 

VII.  Room  501.  601  East  12th  Street,  Kansas 
Gty,  MO  64106  (816)  426-5841 

Region  VIII:  Susan  Jaworowski,  Grants 
Management  Officer,  PHS  Regional  Office 

VIII,  1961  Stout  Street,  Denver,  CO  80294 
(303)  844-4461 

Region  IX:  Al  Tevis,  Grants  Management 
Officer,  PHS  Regional  Office  IX,  50  Onited 
Nations  Plaza,  San  Francisco,  CA  94102 
(415)  556-2595 

Region  X:  )ames  Tipton,  Grants  Management 
Officer.  PHS  Regional  Office  X,  Mail  Stop 
RX  20,  2201  Sixth  Avenue,  Seattle,  WA 
98121(206)615-2473 

|FR  Doc.  93-24592  Filed  10-6-93;  8:45  am) 
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National  Institutes  of  Healtti 

National  Cancar  Instituto;  Opportunity 
for  a  Cooperative  Research  and 
Deveiopment  Agreement  (CRADA)  for 
the  Scientific  and  Commercial 
Development  of  a  Recombinant  Toxin 
to  Treat  Cancer 

AGENCY:  National  InstKutes  of  Health, 

PHS.  DHHS. 

action:  Notice. 

SUMMARY:  The  National  Cancer  Institute 
(NQ)  seeks  a  pharmaceutical  company 
that  can  effectively  pursue  the  scientific 
and  commBTcial  development  of  a 
recombinant  immunotoxin  to  treat 
several  types  of  human  cancers.  NQ  has 
a  monoclonal  antibody  (anti-Tac)  that 
reacts  with  human  IL2  receptors  present 
on  many  types  of  lymphomas  and 
leukemias  and  activated  human  T  cells. 
This  antibody  has  been  used  to  make  a 
single  chain  immunotoxin  termed  anti- 
Tac(Fv)-FE38.  The  agent  has  been 
shown  to  cause  the  complete  regression 
of  human  cancers  containing  the  human 
IL2  receptor  growing  in 
immunodeflcient  mice.  It  also  has  the 
ability  to  kill  activated  T  cells  thought 
to  be  responsible  for  many  autoimmune 
diseases.  The  selected  sponsor  will  be 
awarded  a  CRADA  to  collaborate  in  the 
clinical  development  of  anti- 
Tac(Fv^E38  for  the  treatment  of  cancers 
which  react  with  monoclonal  antibody 
anti-Tac. 

ADDRESSES:  Questioq4  about  this 
opportunity  may  be  aJWtgssed  to  Ira 
Pastan,  M.D.,  Chief.  LaborS 
Molecular  Biology,  Division  of  Cancer 
Biology,  Diagnosis  and  Centers. 
National  Cancer  Institute,  National 
Institutes  of  Health.  9000  Rockville 
Pike.  Building  37.  room  4E16.  Bethesda. 
MD  20892.  Tel:  (301)  496-4797.  Fax: 
(301) 402-1344. 

DATES:  Statements  of  interest  must  be 
received  in  writing  on  or  before  January 
5,  1994. 

SUPPI^MENTARY  INFORMATION:  The  NQ  is 
seeking  a  pharmaceutical  or 
biotechnology  company,  which,  in 
accordance  with  the  requirements  of  the 
regulations  governing  the  transfer  of 
Government-developed  agents  (37  CFR 
part  404),  can  produce  the  recombinant 
immunotoxin  anti-Tac(Fv)-PE38  for 
which  patents  are  pending  or  have  been 
issued  to  meet  the  needs  of  the  general 
public  with  the  best  terms  for  the  NCI. 
Anti-Tac  is  a  monoclonal  antibody  that 
reacts  with  many  kinds  of  lymphomas 
and  leukemias.  Anti-Tac(Fv)-PE38  is  a 
single  chain  inununotoxin  in  which  the 
combining  site  of  the  anti-Tac  antibody 
has  been  fused  to  a  recombinant  form  of 
Fseudomonas  exotoxin  in  which  the 


cell  binding  domain  of  the  toxin  has 
been  removed.  Anti-Tac(Fv)-PE38  is 
expressed  in  E.  coU  using  a  T7  based 
expression  S3rstem.  The  recombinant 
protein  accumulates  within  inclusion 
bodies.  Methods  have  been  developed  to 
solubilize  the  inclusion  bodies  and 
purify  the  recombinant  protein.  Using 
anti-Tac(Fv)-PE38.  preclinical  studies 
have  been  carried  out  which  indicate 
that  anti-Tac(Fv)-PE3a  can  cause 
complete  regression  of  human  tumors 
growing  in  mice  when  given  in  doses 
that  do  not  cause  significant  toxicity  in 
these  mice.  Anti-Tac(Fv)-PE38  is  also 
very  active  in  killing  activated  human 
monocytes  and  may  be  useful  in  treating 
autoimmune  diseases. 

In  order  to  bring  anti-Tac(Fv)-PE38  to 
market,  it  will  be  necessary  to  show  that 
the  recombinant  immunotoxin  is  a  safe 
and  effective  therapy.  The  initial 
clinical  trial  will  be  done  at  the  National 
Cancer  Institute  after  FDA  approval. 

The  role  of  the  National  Cancer 
Institute,  the  Division  of  Cancer  Biology. 
Diagnosis  and  Centers  and  the  Division 
of  Cancer  Treatment  includes  the 
following: 

1.  NQ  will  provide  vectors  that 
encode  anti-Tac(Fv)-PE38  and  can  be 
used  to  produce  the  protein  in  £.  coli. 

2.  NCI  will  provide  human  cancer  cell 
lines  that  can  be  used  to  test  the  activity 
ofanti-Tac(Fv)-PE38. 

3.  NCI  will  provide  information  about 
how  the  activity  of  anti-TacfFv)-PE38 
can  bejoeasured  using  cultured  cell 
lij)«<or  an  ELISA  assay. 

4.  NQ  will  design  and  conduct  a 
clinical  trial  with  clinical  grade  anti- 
Tac(Fv>-PE38  supphed  by  the  CRADA 
holder.  The  NQ  will  measure  the 
toxicity  of  anti-Tac(Fv)-PE38  in  patients, 
carry  out  pharmacokinetic  studies,  carry 
out  studies  on  the  immunogenicity  of 
the  recombinant  toxin  and  also  record 
any  response  during  a  Phase  I  trial  with 
the  recombinant  immunotoxin. 

5.  If  the  Phase  I  trial  is  completed 
successfully,  the  NQ  will  carry  out  a 
Phase  n  evaluation  of  the  activity  of 
anti-Tac(Fv)-PE38  against  selected 
human  cancers  containing  the  anti-Tac 
antigen.  During  this  trial  the  NQ  will 
screen  cancer  samples  to  assure  that  the 
anti-Tac  antigen  is  present  before  the 
clinical  trial  is  carried  out. 

6.  Relevant  f)atent  rights  are  available 
for  licensing  through  tiie  Office  of 
Technology  Transfer.  NIH.  For  further 
information  contact:  Dan  Pas.seri. 
National  Institutes  of  Health.  OTT. 
Bethesda.  MD  20892,  Tel:  (301)  496- 
7735,  Fax:  (301)  402-0220. 

The  role  of  the  successful  corporate 
partner  under  the  CRADA  will  include 
the  following: 


1.  Provide  plan  and  support  for 
continued  clinical  development  leadiitg 
to  FDA  approval  for  marketing  of  anti- 
Tac(Fv)-PE38. 

2.  Initially  generate  5  grams  of  anti- 
Tac;{Fv)-PE38  suitable  for  a  clinical  trial. 
This  will  entail  effective  scale  up, 
improvement,  and  aheration  of  existing 
methods  to  provide  this  quantity  of 
drug.  The  Collaborator  must  supply  all 
data  necessary  to  meet  FDA  standards 
and  to  obtain  an  IND.  include  but  not 
limited  to  manufacturing  data,  purity 
and  stability  information,  animal 
toxicology  studies,  and  an  initial  plan  of 
clinical  investigation. 

3.  Provide  said  pharmaceutical  grade 
drug  before  August  1. 1994. 

4.  Provide  plans  to  independently 
secure  future  continuing  supplies  of 
material  to  assure  continued  clinical 
development  of  anti-Tac(Fv)-PE38. 

5.  Provide  funds  as  necessary  for 
personnel  to  carry  out  clinical  trials,  to 
analyze  clinical  samples,  and  to  design 
and  make  improved  forms  of  anti- 
Tac(Fv)-PE38. 

6.  If  efficacy  is  dem'onstrated  in  the 
human  trials,  the  company  would  be 
responsible  for  the  large  scale 
production,  packaging,  marketing  and 
distribution  of  this  recombinant 
immunotoxin. 

Criteria  for  choosing  the  cooperating 
company  will  include  the  following: 

1.  Experience  in  preclinical  and 
clinical  drug  development,  with  specific 
experience  in  producing  recombinant 
proteins  for  human  use  and  conducting 
trials  with  recombinant  proteins. 

2.  Experience  and  abiuty  to  produce, 
package,  market  and  distribute 
pharmaceutical  products  in  the  United 
States  and  to  provide  the  product  at  a 
reasonable  price. 

3.  Experience  in  the  monitoring, 
evaluatioUy/and  interpretation  of  the 
data  from  investigational  agent  clinical 
studies  under  an  IND,  and  a  willingness 
to  cooperate  with  the  NQ  in  the 
colledion,  evaluation,  publication  and 
maintenance  of  data  from  clinical  trials 
of  investigational  agents. 

4.  Willingness  to  cost  share  in 
laboratory  studies  and  clinical  trials  as 
outlined  above,  including  production  of 
anti-Tac(Fv)-PE38  in  adequate  amounts 
as  needed  for  future  clinical  trials  and 
marketing. 

5.  An  agreement  to  be  bound  by  the 
DHHS  rules  involving  human  and 
animal  subjects. 

6.  The  aggressiveness  of  the 
development  plan,  including  the 
appropriateness  of  milestones  and 
deadlines  for  preclinical  and  clinical 
development. 

7.  Provisions  for  equitable 
distribution  of  patent  rights  to  any 
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inventions.  Generally  the  rights  of 
ownership  are  retained  l^  the 
organization  which  is  the  employer  of 
the  inventor,  with:  (1)  A  research 
license  to  the  Government  (when  a 
company  employee  is  the  sole  inventor); 
and  (2)  an  option  to  negotiate  an 
exclusive  or  nonexclusive  license  to  the 
company  on  terms  that  are  appropriate 
(when  the  Government  employee  is  the 
sole  inventor). 

Dated:  September  22. 1993. 
Keid  A^er. 

Director.  Office  of  Technology  Transfer, 

NationaJ  Institutes  of  Health. 

|FR  Doc  93-24574  Filed  10-6-93;  8:45  am] 
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Division  of  Research  Grants;  Meetings 

Pursuant  to  PubUc  Law  92-463, 
notice  is  hereby  given  of  meetings  of  the 
Division  of  Research  Grants  Behavioral 
and  Neurosciences  Special  Emphasis 
Panel. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(c)(4)  and  552b(c)(6).  title  5, 
U.S.C.  and  sec.  10(d)  of  Public  Law  92- 
463,  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications  and  Small  Business 
Innovation  Research  Program 
Applications  in  the  various  areas  and 
disciplines  related  to  behavior  and 
neuroscience.  These  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management,  Division  of  Research 
Srants,  Westwood  Building,  National 
Institutes  of  Health,  Bethesda,  Maryland 
E0892,  telephone  301-594-7265,  will 
umish  summaries  of  the  meetings  and 
rosters  of  panel  members. 

Meetings  to  Review  Small  Business 
hnovation  Research  Program 
(Applications 

Scientific  Review  Administrator:  Dr.  Bob 

Weller  (301)  594-7340 
Jate  of  Meeting:  November  15,  1993 
Pftjce  of  Meeting:  Hyatt  Regency, 

Bethesda,  MD 
Time  of  Meeting:  9  a.m. 

Vieetings  to  Review  Individual  Grant 
Applications 

Scientific  Review  Administrator  Dr. 

Teresa  Levitin  (301)  594-7141 
Tate  of  Meeting:  October  25, 1993 


Place  (^Meeting:  Holiday  Inn,  Bethesda 

MD 
Time  of  Meeting:  9  a.m. 
Scientific  Review  Administrator  Dr. 

Jane  Hu  (301)  594-7269 
Date  of  Meeting:  November  12,  1993 
P7ace  of  Meeting:  Hotel  Washington, 

NW,DC 
Time  of  Meeting:  1  p.m. 
Scientific  Review  Administrator  Dr.  Bob 

Weller  (301)  594-7340 
Date  of  Meeting:  November  29. 1993 
/Place  of  Meeting:  Hyatt  Regency. 

Bethesda,  MD 
Time  of  Meeting:  9  a.m. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
N93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893.  National  Institutes  of  Health. 
HHS) 

Dated:  September  30. 1993. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[PR  Doc.  93-24575  Filed  10-6-93;  8:45  ami 

BILUNO  CODE  4140-01-M 


Office  of  tt>e  Director;  Meeting- 
Women's  Health  Initiative  Program 
Advisory  Committee 

Pursuant  to  Public  Law  92-463. 
notice  is  given  of  the  meeting  of  the 
Women's  Health  Initiative  Program 
Advisory  Committee  (WHIP AC),  Office 
of  the  Director,  on  October  20, 1993,  in 
the  Chapel/Lecture  Hall  of  THE 
CLOISTER.  Building  #60,  National 
Institutes  of  Health.  9000  Rockville 
Pike.  Bethesda.  Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  from  8  a.m.  to  4:30  p.m.  to 
review  the  status  and  progress  in  the 
planning  and  conduct  of  the  Women's 
Health  Initiative  (WHI),  and  to  advise 
the  NIH  Director  on  the  comprehensive 
plan  of  prevention  studies  in  the  WHI. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Dr.  William  R.  Harlan,  Associate 
Director  for  Disease  Prevention, 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892  (301-496-1508)  will 
provide  a  simimary  of  the  meeting,  a 
roster  of  committee  members,  and 
substantive  program  information,  upon 
request.  Individuals  who  plan  to  attend 
and  need  special  assistance,  such  as 
sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Cynthia  Fletcher  of 
TASCON  at  301-907-3844  in  advance 
of  the  meeting. 

Dated:  September  30. 1933. 
Susan  K.  Feldman. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  93-24573  Filed  10-6-93;  8:45  am] 

BUJJNO  CODE  4140-01-M 


DEPARTMEMT  OF  THE  MTERtOA 
Bureau  of  Land  Management 

[WY-030-03-411 1-03] 

Intent  To  Prepare  an  Environmental 
Impact  Statement  and  to  Conduct 
Scoping  for  the  Proposed  Infill 
Development  of  Gas  Fields  In  Souttv 
Central  Wyoming 

September  27, 1993. 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS) 
on  the  proposed  infill  development  of 
natural  gas  fields  in  south-central 
Wyoming. 


SUMMARY:  Pursuant  to  secUon  102(2)(C) 
of  the  National  Environmental  Policy       \ 
Act  (NEPA)  of  1969  as  amended,  the 
Bureau  of  Land  Management,  Rawlins 
District  Office  will  be  directing  the 
preparation  of  an  EIS  to  be  prepared  by 
a  third  party  contractor  on  the  potential 
impacts  of  the  prop>osed  further 
development  (approximately  250 
additional  locations)  in  several  gas 
fields  on  federal,  state  and  private  lands 
in  the  Creston/Blue  Gap  area  in  Carbon 
and  Sweetwater  Counties,  Wyoming. 

DATES:  Comments  on  the  scoping 
process  will  be  accepted  through 
November  1, 1993. 

ADDRESSES:  Comments  should  be  sent  to 
Bureau  of  Land  Management,  Bob 
Tigner,  Team  Leader,  1300  3rd  Street  N, 
P.O.  Box  670,  Rawlins,  WY  82301. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Tigner  at  the  Rawlins  District  Office, 
phone  number  (307)  324-7171. 

SUPPLEMENTARY  INFORMATION:  Snyder 
Oil  Corporation  (SOCO)  and  other 
operators,  including  Amoco  Production 
Company,  Union  Pacific  Resources 
Company,  and  Ensign  Oil  4  Gas  Inc. 
intend  to  drill  additional  natural  gas 
development  wells  in  and  adjacent  to 
the  Barrel  Springs,  Blue  Gap,  Fillmore, 
Creston,  and  Robbers  Gulch  Field  Areas. 
It  is  anticipated  that  a  maximum  of  250 
additional  locations  and  associated 
roads  and  pipelines  could  be  developed 
within  the  area.  To  minimize  the  extent 
of  ground  disturbance,  multiple  Wells 
may  be  drilled  at  a  single  location. 

F.  William  Eikenbeny. 

Associate  State  Director. 

[FR  Doc  93-24585  Filed  10-6-93:  8:45  am) 

BILUNG  CODE  4310-22-M 
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[WY-«20-41-«700;  WYW869071 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d),  and  43  CFR  3108.2-3  (a) 
and  (b)(1),  a  petition  for  reinstatement  of 
oil  and  gas  lease  WYW86907  for  lands 
in  Big  Horn  County,  Wyoming,  was 
timely  filed  and  was  accompanied  by  all 
the  required  rentals  accruing  from  the 
date  of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  p)er  acre,  or  fraction 
thereof,  per  year  and  16^A  percent, 
respectively. 

The  lessee  has  pwid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW86907  effective  June  1, 1993, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Mary  Jo  Rugwell, 

Acting  Supervisory  Land  Law  Examiner. 
IFR  Doc.  93-24686  Filed  10-6-93;  8:45  am) 
BILLMO  COOC  4310-22-M 


[NM-940-03-4730-12] 

Filing  of  Plats  of  Survey;  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  plats  of  survey  described 
below  are  scheduled  to  be  officially 
filed  in  the  New  Mexico  State  Office. 
Bureau  of  Land  Management,  Santa  Fe. 
New  Mexico,  on  November  1,  1993. 

New  Mexi<»  Principal  Meridian,  New 
Mexico 

Remonuinentation  of  the  Northwest  comer 
of  the  State  of  Texas,  identical  with  an  angle 
point  on  the  East  Boundary  of  the  State  of 
New  Mexico  under  Group  895  NM. 
T.  10  N.,  R.  15  W.,  Accepted  August  17. 1993. 

for  Group  746  NM. 
T.  20  N..  R.  15  W.,  Accepted  August  27. 1993. 

for  Group  844  NM. 
T.  21  N.,  R.  15  W.,  Accepted  August  27, 1993. 

for  Group  844  NM. 
T.  21  N.,  R.  16  W.,  Accepted  August  25. 1993. 

for  Group  844  NM. 
T.  17  S..  R.  17  E.,  Accepted  August  30,  1993, 

for  Group  894  NM. 
T.  17  S..  R.  18  E..  Accepted  August  30, 1993. 

for  Group  894  NM. 


T.  12  S.,  R.  25  E..  Accepted  August  27. 1993, 
for  Group  891  NM. 

Indian  Meridian,  Oklahoma 

T.  2  N..  R.  11  W.,  Accepted  September  8, 
1993,  for  Group  63  OK. 

Supplemental 

T.  8  N..  R.  6  W..  Accepted  August  30. 1993. 

If  a  protest  against  a  survey,  as  shown 
on  any  of  the  above  plats  is  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest.  A  plat  will 
not  be  officially  filed  until  the  day  after 
all  protests  have  been  dismissed  and 
become  final  or  appeals  from  the 
dismissal  affirmed. 

A  {>erson  or  party  who  wishes  to 
protest  against  a  survey  must  file  with 
the  State  Director,  Bureau  of  Land 
Management,  a  notice  that  they  wish  to 
protest  prior  to  the  proposed  official 
filing  date  given  above. 

A  statement  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  protest 
to  the  State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  (30)  days  after  the 
proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

These  plats  will  be  in  the  open  files 
of  the  New  Mexico  State  Office,  Bureau 
of  Land  Management,  P.O.  Box  27115, 
Santa  Fe,  New  Mexico  87502-0115. 
Copies  may  be  obtained  from  this  office 
upon  payment  of  $2.50  per  sheet. 

Dated:  September  27, 1993. 
John  P.  Bennett, 

Chief,  Branch  ofCadastra]  Survey/Geo 

Science. 

IFR  Doc.  93-24687  Filed  10-6-93;  8:45  am] 

BILUNC  COOC  4310-F»-M 


[OR-943-4210-06;  GP3-435:  OR-49219] 

Public  Meeting;  Galice  Creek 
Recreation  Area  Proposed  Protective 
Wittidrawal;  Oregon 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
schedule  and  agenda  for  a  forthcoming 
pubUc  meeting  that  will  provide  an 
opportunity  for  public  involvement 
regarding  the  Bureau  of  Land 
Management's  application  for  protective 
withdrawal  for  the  Galice  Creek 
Recreation  Area. 

EFFECTIVE  DATE:  November  16, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Kauffman,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965. 
Portland,  Oregon  97208,  503-280-7162. 


SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  a  pubUc  meeting  will 
be  held  to  provide  an  opportunity  for 
public  involvement  regarding  the 
application  by  the  Bureau  of  Land 
Management  for  a  20-year  protective 
withdrawal  as  to  290.02  acres  of  public 
lands  in  Josephine  County,  Oregon. 

The  meeting  will  begin  at  7  p.m., 
Tuesday,  November  16, 1993,  at  the 
Siskiyou  National  Forest  Headquarters 
Office.  200  N.E.  Greenfield  Road,  Grants 
Pass,  Oregon.  The  agenda  will  include 
(1)  an  information  briefing  by  the 
Bureau  of  Land  Management;  (2)  oral 
statements  by  interested  parties;  and  (3) 
a  question  and  answer  period. 

The  meeting  is  open  to  the  public. 
Interested  parties  may  make  oral 
statements  at  the  meeting  and/or  may 
file  written  statements  with  the  Bureau 
of  Land  Management,  Oregon  State 
Office.  Oral  statements  should  be 
limited  to  five  minutes  per  party.  All 
statements  received  will  be  considered 
by  the  Bureau  of  Land  Management 
before  any  recommendation  concerning 
the  proposed  land  withdrawal  is 
submitted  to  the  Secretary  of  Interior  for 
final  action  under  the  authority  of 
Section  204  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C. 
1714). 

Pated:  September  23.  1993. 
Robert  D.  DeViney,  Jr.. 

Acting  Chief,  Branch  of  Lands  and  Minerals 

Operations. 

IFR  Doc.  93-24688  Filed  10-6-93;  8:45  am) 

BILUNO  CODE  4310-33-M 


Geological  Survey 

Technology  Transfer  Act  of  1986 

AGENCY:  United  States  Geological 
Survey.  Interior. 

ACTION:  Notice  of  proposed  cooperative 
research  and  development  agreement 
(CRADA)  negotiations. 

summary:  The  United  States  Geological 
Survey  (USGS)  is  planning  to  enter  into 
a  Cooperative  Research  and 
Development  Agreement  (CRADA)  with 
Etak,  Inc.  The  purpose  of  the  CRADA  is 
to  pursue  joint  research  on  the 
technology  needed  to  collect,  update, 
manage,  and  use  digital  geographic  data 
bases,  and  to  develop  a  national 
transportation  data  base  that  combines 
the  complementary  aspects  of  existing 
government  and  Etak  data  bases.  Any 
other  organization  interested  in 
pursuing  the  possibility  of  a  CRADA  for 
similar  kinds  of  activities  should 
contact  the  USGS. 

ADDRESSES:  Inquiries  may  be  addressed 
to  the  Eteputy  Assistant  Division  Chief, 
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Office  of  Research,  U.S.  Geological 
Survey,  519  National  Center,  Reston, 
Virginia  22092.  Telephone  703-648- 
4637,  FAX  703-648-5542. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  A.  Nystrom,  address  above. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  to  meet  the  USGS  requirement 
stipulated  in  the  Survey  Manual. 

1 1  Dated:  September  15. 1993. 

Roy  R.  Mnllen, 

Associate  Chief,  National  Mapping  Division. 

IFR  Doc  93-24682  Filed  10-6-93;  8:45  am] 

BKJJNO  C006  441«-»Mi 


Technology  Transfer  Act  of  1986 

AGENCY:  United  States  Geological 
Survey,  Interior. 

ACTION:  Notice  of  proposed  cooperative 
research  and  development  agreement 
(CRAOA)  negotiations. 

SUMMARY:  The  United  States  Geological 
Survey  (USGS)  is  planning  to  enter  into 
a  Cooperative  Research  and 
Development  Agreement  (CRAOA)  with 
Unisys  Corporation,  Unisys  Government 
Group.  The  purpose  of  the  CRADA  is  to 
research  methods  for  the  automated 
extraction  and  classification  of  Digital 
Line  Graph  (DLG)  base  cartographic 
features  and  Land  Use/Land  Cover  (LU/ 
LC)  features  from  airborne  and  satellite 
image  sources.  Any  other  organization 
interested  in  pursuing  the  possibility  of 
a  CRADA  for  similar  kinds  of  activities 
should  contact  the  USGS. 

ADDRESSES:  Inquiries  may  be  addressed 
to  the  Deputy  Assistant  Division  Chief. 
Office  of  Research,  U.S.  Geological 
Survey.  519  National  Center.  Reston, 
Virginia  22092.  Telephone  703-648- 
4637,  FAX  703-648-5542. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  A.  Nystrom,  address  above. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  to  meet  the  USGS  requirement 
stipulated  in  the  Survey  Manual. 

Dated:  September  15. 1993. 
Roy  R.  Mnilen. 

Associate  Chief,  National  Mapping  Division. 
IFR  Doc.  93-24683  Filed  10-6-93;  8:45  am) 

BIUMO  CODE  431fr.91-M 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigatiofl  No.  337-TA-348] 

Commission  Determination  Not  To 
Review  an  initial  Determination 
Granting  a  Joint  Motion  To  Terminate 
the  Investigation  as  to  One 
Respondent  on  the  Basis  of  a  Patent 
Cross-License  Agreement 

In  the  matter  of  certain  in-line  roller  slcates 
with  ventilated  boots  and  in-line  roller  sicates 
with  axle  aperture  plugs  and  component 
parts  thereof 

AGENCY:  U.S.  bitemational  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ)  initial  determination  (ID) 
in  the  above-captioned  investigation 
granting  a  joint  motion  to  terminate  the 
investigation  with  respect  to  respondent 
Brookfield  AthleUc  Co.,  Inc.  (Brookfield) 
on  the  basis  of  a  patent  cross-license 
agreement. 

ADDRESSES:  Copies  of  the  ID  and  all 
other  nonconfidential  documents  filed 
in  connection  with  this  investigation  are 
available  for  public  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington.  DC  20436, 
telephone  202-205-2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anjali  K.  Singh,  Esq..  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436,  telephone  202- 
205-3117.  Hearing-impaired  individuals 
are  advised  that  information  about  this 
matter  can  be  obtained  by  contacting  the 
Commission's  TDD  terminal,  202-205- 
1810. 

SUPPLEMENTARY  INFORMATION:  On 
February  18, 1993,  Rollerblade,  Inc. 
filed  a  complaint  with  the  Commission 
alleging  unfair  acts  in  violation  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337).  The  unfair  acts  alleged  in 
the  complaint  are  the  unauthorized 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  in-line  roller  skates  with 
ventilated  boots,  and  in-line  roller 
skates  with  axle  aperture  plugs  and 
component  parts  thereof,  that  allegedly 
infringe  claim  1,  2,  3,  4,  5,  6,  7  or  8  of 
U.S.  Letters  Patent  5,171.033,  and/or 
claim  5  of  U.S.  Letters  Patent  5,048,848. 
On  March  18, 1993,  the  Commission 
voted  to  institute  an  investigation  of  the 


complaint  and  published  notice  of  its 
investigation  in  the  Federal  Register  (58 
FR  16204  (March  25, 1993)). 

On  August  3, 1993,  complainant 
Rollerblade.  Inc.  and  respondent 
Brookfield  jointly  moved  for  the 
termination  of  the  investigation  with 
respect  to  Brookfield  on  the  basis  of  a 
patent  cross-license  agreement  (Motion 
No.  348-31).  The  Commission 
investigative  attorney  suppwted  the 
motion.  On  August  27, 1993,  the  ALJ 
issued  an  ID  (Order  Na  37)  granting 
Motion  No.  348-31  and  terminating  the 
investigation  with  respect  to  Brookfield. 
No  petitions  for  review,  or  agency  or 
public  comments  were  received. 

This  action  is  taken  pursuant  to 
section  337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and 
Commission  interim  rule  210.53(h)  (19 
CFR  210.53(h)). 

Issued:  September  27, 1993. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

IFR  Doc.  93-24567  Filed  10-*-93;  8:45  am) 
BILUNO  cooi  Toaa-M-p 

Pnvestigation  No.  337-TA-^1] 

Comipission  Determination  not  to 
Review  an  Initial  Determination 
Terminating  tt>e  Investigation 

In  the  matter  of  certain  static  random 
access  memories,  components  thereof,  and 
products  containing  same. 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ's)  initial  determination  (ID) 
in  the  above-captioned  investigation 
terminating  the  investigation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  T.  Bailey,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-205- 
3108.  I 

SUPPLEMENTARY  INFORMATION:  The 
Commission  institutec^lhis  investigation 
on  September  25, 1992,  based  on  a 
complaint  filed  by  SGS-Thomson 
Microelectronics,  Inc.  (ST)  alleging 
violations  of  section  337  of  the  Tariff 
Act  of  1930  in  the  importation  into  the 
United  States,  the  sale  for  importation 
into  the  United  States,  and  the  sale 
within  the  United  States  after 
importation  of  certain  static  random 
access  memories,  components  thereof 
and  products  containing  same,  by 
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reason  of  alleged  infringement  of  claims 
1  and  4  of  U.S.  Letters  Patent  4.125,854 
and  claims  1,  2,  3, 6,  7,  8, 11. 12, 15. 
and  17  of  U.S.  Letters  Patent  4,251.876.  " 

On  August  12. 1992.  ST  and 
respondent  United  Microelectronics 
Corp.  (UMC)  filed  a  joint  motion  to 
terminate  the  investigation  as  to  UMC 
on  the  basis  of  a  settlement  agreement. 
The  settlement  agreement  has  not  yet 
been  approved  by  the  Taiwanese 
government.  On  August  20. 1993.  ST 
nied  a  motion  to  withdraw  the 
complaint  and  terminate  the 
investigation  with  regard  to  the  last 
remaining  respondent  Micro-Comp 
Industries  (Micro-Comp).  Micro-Comp 
has  been  found  in  default. 

On  August  27,  1992,  the  presiding 
ALJ  issued  an  ID  granting  both  the 
motion  to  terminate  the  investigation  as 
to  UMC  on  the  basis  of  the  settlement 
agreement  and  the  motion  to  withdraw 
the  complaint  as  to  Micro-Comp, 
thereby  terminating  the  investigation. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930. 19  U.S.C.  1337.  and  §  210.53(h) 
of  the  Commission's  Interim  Rules  of 
Practice  and  Procedure,  19  CFR 
210.53(h). 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436. 
telephone  202-205-3000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Issued:  September  30. 1993. 
By  order  of  the  Commission. 

Donna  R.  Koehnke, 

Secretory. 

[FR  Doc.  93-24568  Filed  10-6-93;  8:45  ami 
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Pnvestigation  337-TA-348] 

Initial  Determination  Terminating 
Respondents  on  the  Basis  of 
Settlement  Agreement 

In  the  matter  of  certain  in-line  roller  skates 
with  ventilated  boots  and  in-line  roller  skates 
with  axle  aperture  plugs  and  component 
parts  thereof 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice  is  hereby  given  that  the 

Commission  has  received  an  initial 

determination  from  the  presiding  officer 

in  the  above  captioned  investigation 


terminating  the  following  respondents 
on  the  basis  of  a  settlement  agreement: 
Risport  International.  Inc..  Meran  S.R.L.. 
Koflach  Sport  Gesellschaft  m.b.H.  &  Co., 
KG. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  October  1. 1993. 

Copies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

WRITTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereoO  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Telephone  (202)  205-1802. 

Issued:  October  1, 1993. 

By  order  of  the  Commission. 
Donn*  R.  Koehnke, 
Secretary. 

|FR  Doc.  93-24569  Filed  10-6-93;  8;45  am) 
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pnvestigation  337-TA-348] 

Notice  of  initial  Determination 
Terminating  Respondents  on  the  Basis 
of  Settlement  Agreement 

In  the  matter  of  certain  in-line  roller  skates 
with  ventilated  boots  and  in-line  roller  skates 
with  axle  a()erture  plugs  and  com{K>nent 
parts  thereof 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above  captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  settlement  agreement: 
Roller  Derby  Skate  Corporation,  Sport 
Maska,  Inc.,  Maska  U.S.  Inc.,  Variflex, 
Inc.,  Roces  SRL,  Exel  Marketing,  Inc. 
and  First  Team  Sports,  Inc. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  October  1, 1993. 

Copies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

WRITTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  he  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  port  ons  thereoO  to  the  Commission 
in  coniidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  mi'st  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
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accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission. 
Telephone  (202)  205-1802. 

By  order  of  the  Commission. 
Issued:  October  1. 1993. 
Dcmna  R.  Koehnke, 

Secretary. 

(PR  Doc  93-24750  Filed  10-6-93;  8:45  amj 
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pnvesUgation  No.  337-TA-350] 

Notice  of  Decision  Not  To  Review  an 
Initiai  Determination  Granting  Joint 
Motion  to  Terminate  investigation  With 
Respect  to  Respondent  Conner 
Peripherals,  Inc.  on  the  Basis  of  a 
Settlement  Agreement 

In  the  matter  of  certain  sputtered  carbon 
coated  computer  disks  and  products 
containing  same,  including  disk  drives 

AGENCY:  U.S.  hitemational  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
(Order  No.  66)  issued  on  September  8, 
1993,  by  the  presiding  administrative 
law  judge  (ALJ)  in  the  above-captioned 
investigation  granting  the  joint  motion 
of  complainant  Harry  E.  Aine  ("Aine") 
and  respondent  Conner  Peripherals,  Inc 
("Conner")  to  terminate  the 
investigation  with  respect  to  Conner  on 
the  basis  of  a  settlement  agreement. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  A.  Bernstein.  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436.  telephone  202- 
205-3087. 

SUPP1.EMENTARY  INFORMATION:  The 
Commission  instituted  this 
investigation,  which  concerns 
allegations  of  section  337  violations  in 
the  importation,  sale  for  importation, 
and  sale  after  importation  of  sputtered 
carbon  coated  computer  disks  and 
products  containing  such  disks, 
including  disk  drives,  on  May  5, 1993. 
Complainant  Aine  alleges  infringement 
of  claims  23.  24.  25.  26,  and  29  of  U.S. 
Letters  Patent  Re  32.464. 

On  August  11. 1993.  Aine  and  Conner 
filed  a  joint  motion  to  terminate  the 
investigation  with  respect  to  Conner  on 
the  basis  of  a  settlement  agreement.  On 
September  8. 1993.  the  ALJ  issued  an  ID 
granting  the  joint  motion  and 
terminating  the  investigation  as  to 


Conner.  No  petitions  for  review  of  the 
ID  were  filed.  No  agency  or  public 
comments  were  received. 

This  action  is  taken  imder  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C  §  1337,  and 
Commission  interim  rule  210.53, 19 
CFR§  210.53. 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  500  E 
Street  S.W..  Washington.  D.C  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

By  order  of  the  Commission. 

Dated:  October  1. 1993. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  93-24571  Filed  10-6-93;  8:45  am] 

BILLING  CODE  7020-02-P 

Pnvestigation  No.  337-TA-^^7] 

Notice  of  Commission  Determination 
Not  to  Review  an  Initial  Determination 
Finding  That  a  Respondent  Has 
Waived  its  Right  To  Appear,  To  Be 
Served  With  Documents,  and  To 
Contest  the  Allegations  in  Issue  in  the 
Investigation 

In  the  matter  of  Certain  anti-theft 
deactivatable  resonant  tags  and  components 
thereof. 

AGENCY:  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
issued  by  the  presiding  administrative 
law  judge  (ALJ)  in  the  above-captioned 
investigation,  finding  that  respondent 
Custom  Security  Industries,  Inc.  (CSI) 
has  waived  its  right  to  appear,  to  be 
served  with  documents,  and  to  contest 
the  allegations  in  issue  in  this 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  C.  Casson.  Esq..  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  202- 
205-3105. 

SUPPLEMENTARY  INFORMATION:  On  August 
19,  1993,  the  ALJ  issued  an  order  (Order 


No.  53)  giving  CSI  until  August  27. 
1993.  to  show  cause  why  it  should  not 
be  found,  pursuant  to  Commission 
interim  rule  210.25,  to  have  waived  its 
right  to  appear,  to  be  served  with 
documents,  and  to  contest  the 
allegations  in  issue  in  this  investigation. 
On  August  26. 1993.  CSI  filed  a 
response  in  the  form  of  a  letter.  Upon 
order  of  the  ALJ.  Complainant 
Checkpoint  Systems  Inc.  (Checkpoint) 
and  the  Commission  investigative 
attorney  submitted  comments  to  CSI's 
response,  in  which  they  argued  that  CSI 
had  failed  to  show  adequate  cause  why 
it  should  not  be  held  in  default. 

On  September  8. 1993.  the  ALJ  issued 
an  ID  (Order  No.  58)  finding  that  CSI 
had  waived  the  aforementioned  rights 
because  it  had  failed  to  take  file  an 
adequate  response  to  the  complaint  and 
notice  of  investigation,  to  respond  to 
any  discovery  requests,  to  appear  at  the 
hearing,  and  to  file  any  prehearing 
submissions. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  §  1337), 
and  section  210.53(h)  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure  (19  CFR  §  210.53(h)). 

Copies  of  the  ID  and  all  other 
nonconfidential  dociunents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  500  E 
Street.  SW..  Washington.  DC  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

By  order  of  the  Commission. 

Issued:  October  1. 1993. 
Donna  R.  Koehnke. 
Secretory. 
[FR  Doc.  93-24572  Filed  10-6-93;  8:45  ami 

BILUNQ  CODE  702(M)2-P 

pnvestigation  337-TA-34q 

Receipt  of  Initial  Determination 
Terminating  Respondents  on  the  Basis 
of  Consent  Order  Agreement 

In  the  matter  of  certain  in-line  roller  skates 
with  ventilated  boots  and  in-line  roller  skates 
with  axle  aperture  plugs  and  component 
parts  thereof. 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice  is  hereby  given  that  the 

Commission  has  received  an  initial 

determination  from  the  presiding  officer 

in  the  above  captioned  investigation 
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terminating  the  following  respondents 
on  the  basis  of  a  consent  order 
agreement:  European  Sj>orts  Enterprise 
Ca.  Ltd.  and  Far  Great  Plastics 
Industrial  Co..  Ltd. 

SUPPLEMEKTAKV  MFORMATtON:  This 
investigation  Is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parlies, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  October  4. 1993. 

Copies  of  the  initial  determination, 
the  consent  order  agreement,  and  all 
other  nonconAdential  documents  filed 
in  cormection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  ajn.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  500  E 
Street,  SVV  .  Washington.  DC  20436. 
telephone  ^^02)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

WRITTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street,  S\V..  Washington,  DC  20436.  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commissi  n  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruby  J.  Dionne.  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Telephone  (202)  205-1802. 

Issued:  October  4, 1993. 

By  order  of  the  Commission. 
Donna  R.  Koeiuike, 
Secretary. 
jFR  Doc.  9J-24710  Filed  10-6-93.  8:45  am| 
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INTERSTATE  COMMERCE 
COMMISStON 

Availabfllty  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C  4332.  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Johnnie  Davis  or  Ms.  Tawanna  Clover- 
Sanders.  Interstate  Qnnmerce 
Commission.  Section  of  Energy  and 
Environment,  room  3219,  Washington, 
DC  20423,  (202)  927-5750  or  (202)  927- 
6212. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 

AB-12  (Sub-No.  154X).  Southern 
Pacific  Transportation  Company — 
discontinuance  of  service  exemption — 
1.72  miles  in  Los  Angeles  County, 
Cahfomia.  EA  available  10/1/93. 

Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability: 

AB-920  (Sub-No.  128X),  Norfolk 
Southern  Railway  Company — 
Abandonment — Between  Brickdale  and 
Greenwood  in  Greeenwood  County,  SC. 
EA  available  10/1/93. 
Sidney  L.  Strickland.  |r.. 
Secretory. 
IFR  Doc.  93-24650  Filed  10-6-93;  8:45  am) 
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[Docket  No.  AB-290:  Sub-No.  121X] 

Camp  Lejeune  Railroad  Co.; 
Abandonment  Exemption;  in  Onslow 
County,  NC 

Camp  Lejeune  Railroad  Company 
(CL)  >  has  filed  a  notice  of  exemption 
under  49  CFR  part  1152  subpart  F— 
Exempt  Abandonments  to  abandon  its 
5.0-mile  line  of  railroad  between 
milepost  CK-8.0,  at  Marine  Junction, 
anjl  milepost  CK-13.00,  at  Kellum,  in 
--^Cmslow  County,  NC. 

CL  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 


Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
f)eriod;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  reports),  49 
CFR  1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely  ^ 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  I.CC 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
November  6. 1993,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues.2  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2),3  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  <  must 
be  filed  by  October  18, 1993.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  October  27, 1993,  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washin^on,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  F.  Blair 
Wimbush,  Norfolk  Southern 
Corporation,  Three  Commercial  Place, 
Norfolk.  VA  23510. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

CL  nas  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environment  and 
historic  resources.  The  Section  of 
Energy  and  Environment  (SEE)  will 
issue  an  environmental  assessment  (£A) 
by  October  12, 1993.  Interested  persons 


>  CL  is  a  subsidiary  of  NoribUi  Southern  Railway 
Company,  which  is  a  unit  of  Norfolk  Southern 
Corporation. 


'  A  slay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Energy-  and  Environment  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Oul-of-Service  Hail  Lines.  5  I.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  Rie  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

'  See  Exempt,  of  Roil  Abandonment — Offers  of 
Finan.  Assist..  4  LCCZd  164  (1987). 

<  The  Commission  will  accept  a  Ule-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  sa 
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may  obtain  a  copy  of  the  EA  by  writing 
to  SEE  (room  3219),  Interstate 
Commerce  Commission,  Washington, 
EKD  20423]  or  by  calling  Elaine  Kaiser, 
Chief  of  SEE,  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  September  24, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr.. 
Secretary. 
[FR  Doc.  93-24649  Filed  10-6-93;  8:45  am) 

BCIMOCOOE  703S-01-M 


[Finance  Docket  No.  32163] 

Housatonic  Transportation  Co.; 
Continuance  in  Control  Exemption; 
Danbury  Terminal  Railroad  Co.  and 
Housatonic  Railroad  Co.,  Inc. 

AQENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  under  49 
U.S.Q  10505  exempts  Housatonic 
Transportation  Company  (HTC),  a 
noncarrier  holding  company  wholly 
owning  Housatonic  Railroad  Company, 
Inc.,  a  Class  III  rail  carrier,  from  the 
prior  approval  requirements  of  49  U.S.C. 
11343,  for  its  continuance  in  control  of 
Etenbury  Terminal  Railroad  Company,  a 
wholly  owned  subsidiary  of  HTC,  which 
became  a  Class  III  rail  carrier  through  its 
acquisition  and  operation  of  certain  rail 
lines  owned  by  Consolidated  Rail 
Corporation  under  a  notice  of 
exemption  in  Finance  Docket  No.  32180 
(Sub-No.  1).  The  exemption  is  subject  to 
standard  employee  protective 
conditions. 

DATES:  This  exemption  is  effective  on 
November  6, 1993.  Petitions  to  stay 
must  be  filed  by  October  18. 1993,  and 
petitions  to  reopen  must  be  filed  by 
October  27, 1993. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32163  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423.  and  (2) 
Petitioners'  representative:  Edward  J. 
Rodriguez.  P.O.  Box  537.  Old  Saybrook, 
CT  06475. 

FOR  FURTHER  INFORMATJON  CONTACT: 
Beryl  Gordon,  (202)  927-5610.  (TDD  for 
hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATKJN: 
Additional  information  is  contained  in 


the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)  28^-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  service  (202)  927-5721). 

Decided:  September  21, 1993. 

By  the  Commission,  Chainnan  McDonald. 
Vice  Chairman  Simmons,  Commissioners 
Phillips.  Philbin.  and  Walden.  Vice 
Chainnan  Simmons  dissented  in  jjart  with  a 
separate  expression.  Chairman  McDonald 
approved  the  recommendation  as  to  the 
revocation  of  the  exemption,  and 
disapproved  as  to  continudnce  and  control. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
[FR  Doc.  93-24647  Filed  10-6-93;  8:45  am] 

BILLMQ  COOC  703S-ei-^ 


[Finance  Docket  No.  32337] 

Sunshine  Mills,  inc.— Feeder  Line 
Acquisition— Norfolk  Southern  Railway 
Company  Line  Between  Corinth,  MS, 
and  Haleyville,  AL 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  acceptance  of  feeder 

line  application. 

SUMMARY:  Sunshine  Mills,  hic. 
(Sunshine],  has  filed  an  amended  ■ 
feeder  railroad  development  application 
under  49  U.S.C  10910  and  49  CFR 
1151.3  to  acquire  the  Norfolk  Southern 
Railway  Company's  (NS)  line  between 
milepost  IC-528.9.  at  or  near  Corinth, 
MS.  and  milepost  IC-606.8,  at  or  near 
Haleyville.  AL,  plus  all  sidings,  stations, 
switching  track,  and  facilities 
appurtenant  to  the  line,  including  all 
the  right,  title,  and  interest  of  NS  in  and 
to  the  underlying  and  contiguous  real 
estate.  The  application  is  accepted. 
DATES:  Competing  applications  by  any 
person  seeking  to  acquire  all  or  any 
portion  of  the  line  sought  are  due 
November  8. 1993.  Verified  statements 
and  comments  addressing  both  the 
initial  and  competing  applications  must 
be  filed  by  December  6. 1993.  Verified 
replies  by  applicants  and  other 
interested  parties  must  be  filed  by 
December  27, 1993. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32337  to  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423,  (2)  William  P. 
Jackson,  Jr..  Post  Office  Box  1240, 


'  By  decision  served  August  23, 1993.  the  original 
application  was  rejected,  in  part,  with  leave  to 
amend.  58  FR  45125  (August  26. 1993). 


Arlington,  VA  22210,  and  Robert  J. 
Cooney,  Three  Commercial  Place, 
Norfolk,  VA  23510. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon  (202)  927-5610.  [TDD  for 
hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building. 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  service  (202)  927-5721.] 

Decided:  September  30, 1993. 

By  the  Commission.  Chairman  McDonald. 
Vice  Chairman  Simmons,  Commissioners 
Phillips,  Philbin.  and  Walden. 
Sidney  L.  Strickland.  Jr., 
Secretary. 
[FR  Doc.  93-24829  Filed  l(M)6-93:  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decrees  Pursuant 
to  ttte  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act;  United  States  v.  Russell  Martin 
Bliss  et  al. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  and  section  122  of 
the  Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  (CERCLA),  42  U.S.C.  9622.  notice  is 
hereby  given  that  a  proposed  consent 
decree  between  the  United  States  and 
defendant  Independent  Petrochemical 
Corporation  (IPC)  was  sent  for  lodging 
to  Senior  )udge  John  F.  Nangle  of  the 
United  States  District  Court  for  the 
Eastern  District  of  Missouri  on 
September  20. 1993.  in  United  States  v. 
Russell  Martin  Bliss,  et  al.  (the  Missouri 
Dioxin  Litigation.  Civil  Action  No.  84- 
200C-1  (Consolidated]  (E.D.Mo.).  A 
similar  Decree  between  the  State  of 
Missouri  and  IPC  will  also  be  delivered 
to  the  Court  under  separate  cover  for 
lodging. 

The  Missouri  Dioxin  Litigation  is 
comprised  of  23  actions  filed  by  the 
United  States  and  five  actions  filed  by 
the  State  of  fvlissouri  under  CERCLA 
and  other  authorities  to  obtain  remedial 
relief  and  cost  recovery  arising  out  of 
the  release  by  oil  recycler  Russell 
Martin  Bliss  of  the  hazardous 
substances  dioxin  and  trichlorophenol 
(TCP)  at  28  sites  in  eastern  Missouri. 
The  dioxin  and  TCP  wastes  were 
generated  in  the  late  1960s  and  early  70s 
at  the  Hoffinan-Taff  plant  in  Verona, 
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Missouri,  where  Hofhnan-TafT  produced 
the  defoliant  Agent  Orange  and 
Northeastern  Pharmaceutical  and 
Chemical  Company  (NEPACO)  later 
manufactured  hexachlorophene. 
Defendant  IPC  brokered  an  arrangement 
between  NEPACCO  and  Bliss  to  dispose 
of  the  dioxin  and  TCP  wastes  stored  in 
a  7500-gallon  tank  at  the  Hoffman-Taff 
plant  known  as  the  "Black  Tank."  Bliss 
mixed  the  dioxin  and  TCP  with  waste 
oil  he  and  his  employees  collected  from 
area  service  stations  and  released  or 
sprayed  the  dioxin-contaminated  oil  at 
sites  in  the  metropolitan  St.  Louis  area. 
In  most  instances.  Bliss  was  paid  by 
local  businesses  or  others  to  spray  oil  in 
order  to  control  road  dust.  Bliss  sprayed 
the  town  of  Times  Beach  several  times. 
EPA  and  the  State  of  Missouri  later 
evacuated  and  relocated  Times  Beach 
residents  at  a  cost  of  approximately  S30 
million. 

IPC  has  previously  been  found  jointly 
and  severa^y  liable  for  response  costs 
incurred  at  27  of  the  28  sites  under 
section  107(aM3)  of  CERCLA,  42  U.S.C 
9607(a)(3).  The  decree  between  IPC  and 
the  United  States  and  the  State  resolve 
IPC's  liability  for  response  costs 
incurred  In  conrtection  with  Times 
Beach  and  the  other  sites  in  the  Missouri 
Dioxin  Litigation. 

Under  the  consent  decree  between  the 
United  States  and  IPC,  IPC  will  be  liable 
for: 

(1)  $114,606,267.05  for  response  costs 

incurred  through  March  31.  1992 
(less  amounts  already  paid)  and 
prejudgment  interest  through 
December  31. 1992; 

(2)  $6,577.55  daily  prejudgment  interest 

from  January  1, 1993  through  date 
of  entry,  with  post  judgment 
interes'  hereafter;  and 

(3)  future  costs  based  upon  annual 

submissions  by  EPA. 
Under  the  consent  decree  between  the 
State  and  IPC,  IPC  will  be  liable  for 

(1)  $7,230,103.19  for  response  costs 

incurred  through  June  30, 1992  (less 
'  amounts  already  pekl)  and 
prejudgment  interest  through  the 
same  date; 

(2)  S605.70  daily  prejudgment  interest 

from  June  30, 1993  through  date  of 
entry,  with  post  judgment  interest 
thereafter;  and 

(3)  future  costs  based  upon  annual 

submissions  by  the  State. 
The  settlements  with  IPC  constitute 
the  fourth  group  of  settlements  in  the 
Missouri  Dioxin  Litigation.  In  1987,  the 
United  States  settled  with  IPC's 
corporation  parent.  The  Charter 
Company,  which  was  in  bankruptcy,  for 
$5  million  ?nd  the  commitment  of  that 
defendant  to  continue  litigation  against 


IPC's  insurance  carriers  on  behalf  of  the 
United  States  and  the  State  to  establish 
entitlement  to  coverage.  Tbe  State  also 
settled  separately  with  The  Charter 
Company  for  $1  million.  In  1990,  the 
United  States  and  the  State  entered  into 
a  settlement  with  Syntex  Corporatitm, 
which  had  purchased  the  Hoftnan-Taff 
plant  through  a  subsidiary  and  leased 
production  facilities  to  NEPACCO,  for 
the  payment  to  the  Superfund  of  $10 
milUon  and  Syntex's  commitment  to 
restore  the  city  of  Times  Beach  and 
incinerate  dioxin  from  all  28  of  the 
dioxin  sites  in  the  Missouri  Dioxin 
Litigation.  The  work  to  be  performed  by 
Syntex  under  that  settlement  is  valued 
at  approximately  $100  million.  Also  in 
1990.  the  United  States  and  the  State 
settled  with  the  NEPACCO  defendants 
for  $227,000. 

Like  The  Charter  Company,  IPC  is  in 
bankruptcy  and  has  no  assets  other  than 
its  policies  of  insurance,  coverage  under 
which  is  disputed.  Under  the  terms  of 
the  settlement,  tbe  United  States  and  the 
State  will  submit  proofs  of  claim  in 
IPC's  Chapter  11  proceedings  in  the 
Middle  District  of  Florida,  which  IPC 
will  not  oppose  except  as  to  whether 
payments  of  interest  by  IPC  are  allowed 
in  the  bankruptcy. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  its  proposed 
consent  decree  with  IPC.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington.  DC 
20530.  and  should  refer  to  United  States 
V.  Russell  Martin  Bliss,  et  al.  (the 
Missouri  Dioxin  Litigation,  Qvil  Action 
No.  84-200C-1  (Consohdated) 
(E.D.Mo.),  DOJ  ReL  #90-ll-2-4lD.  Tbe 
proposed  consent  decree  between  tbe 
United  States  and  IPC  may  be  examined 
at  the  office  of  the  United  States 
Attorney  for  the  Eastern  District  of 
Missouri  at  1114  Market  Street,  St. 
Louis.  Missouri  63103;  the  Region  VII 
Office  of  the  Enviroimiental  Protection 
Agency,  726  Minnesota  Avenue,  Kansas 
City.  Kansas  66106:  and  at  the  Consent 
Decree  Library,  1120  G  Street.  NW.,  4th 
Floor,  Washington.  DC  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street.  NW.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $12.00  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 

The  State  will  receive,  for  a  period  of 
thirty  (30)  days  from  the  date  of  this 


publication,  comments  relating  to  its 
proposed  consent  decree  with  IPC. 
Comntents  should  be  addressed  to 
Timothy  P.  Duggan,  Assistant  Attorney 
General,  State  of  Missouri,  8th  Floor, 
Broadway  Building,  P.O.  Box  899, 
Jefferson  Qty,  Missouri  65102,  and 
should  refer  to  State  of  Missouri  v. 
Russell  Martin  Bliss,  et  al.  (the  Missouri 
Dioxin  Litigation,  Qvil  Action  No.  84- 
200C-1  (Consolidated)  (E-D.Mo.).  The 
proposed  consent  decree  between  the 
State  and  IPC  may  be  examined  at  the 
Broadway  Building  in  Jefferson  City, 
Missouri.  In  requesting  a  copy  of  the 
State's  decree,  contact  the  Attorney 
General's  Office  at  (314)  751-0660. 
John  C  Cniden, 

Chief,  Environmental  Enforcement  Sectton, 
Environment  and  Natural  Resources  Divisioji. 
(PR  Doc.  93-24580  Filed  10-6-93;  8:45  am) 
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Lodging  of  Consent  Decree;  United 
States  V.  Walerlco  Tool  &  Engineering 
Corp. 

Notice  is  hereby  given  that  a  Consent 
Decree  in  United  States  v.  Walerko  Tool 
Gr  Engineering  Corp.,  Gvil  Action  No. 
S91— 411M,  was  lodged  with  tbe  United 
States  District  Court  for  the  Northern 
District  of  Indiana  on  September  24, 
1993.  This  action  was  brought  under 
sections  104  and  107  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980,  as  amended  ("CERCLA"), 
42  U.S.C.  9607.  The  Consent  Decree 
provides  that  defendants  will  pay 
$125,330  for  past  response  costs 
iiKurred  by  the  United  States  in 
connection  with  the  Lusher  Street 
Superfund  Site  in  Elkhart,  Indiana,  and 
$19,670  in  civil  penalty  for  failure  to 
respond  in  a  timely  manner  to  requests 
for  information  under  CERCLA  and  the 
Resource,  Conservation  and  Recovery 
Act. 

For  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  the 
Depkartment  of  Justice  will  receive 
written  comments  relating  to  the 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC  20530  and 
should  refer  to  United  States  v.  Walerko 
Tool  &  Engineering  Corp.,  D.O.J.  Ref. 
No.  90-11-3-776. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  Northern  District  of  Lidiana, 
302  Federal  Building,  204  S.  Main  St. 
South  Bend,  Indiana  46691.  and  at  the 
Region  5  office  of  the  U.S. 
Environmental  Protection  Agency,  77 


W.  Jackson  Boulevard,  Chicago,  Illinois 
60604. 

A  copy  of  the  Consent  Decree  also 
may  be  examined  at  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor, 
Washington,  DC  20005,  telephone 
number  (202)  624-0892.  A  copy  of  the 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  The  proposed  Consent 
Dscree  package  consists  of  a  22  page 
Consent  Decree.  A  request  for  a  copy  of 
the  proposed  Consent  Decree  should  be 
accompanied  by  a  check  in  the  amount 
of  $5.50  (25  cents  per  page  reproduction 
charge)  payable  to  "Consent  Decree 
Library." 
John  C  Cruden, 

Chief,  Environmental  Enforcement  Section. 
Bnvimnment  and  Natural  Resources  Division . 
IFR  Doc.  93-24581  Filed  10-6-93;  8:45  am] 
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Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— News  in  the  Future 
Consortium 

Notice  is  hereby  given  that,  on 
September  15, 1993,  pursuant  to  section 
6(a)  of  the  National  Oooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  etseq.  ("the  Act"), 
Massachusetts  histitute  of  Technology 
("MIT"),  on  behalf  of  the  News  In  The 
Future  ("NIF")  Consortium,  has  filed 
viTitten  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
the  following  companies  have  become 
members  of  NIF:  Editorial  L'Espresso, 
S.p.A.,  Rome,  Italy;  Lotus  Development 
Corporation,  Cambridge,  MA;  McCann- 
Erickson  Worldwide,  New  York,  NY; 
Pulitzer  Publishing  Company,  St.  Louis 
MO;  Reed  Elsevier  pIc,  London,  United 
Kingdom;  Ziff-Davis  Publishing, 
Cambridge,  MA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
adtivity  of  the  group  research  project. 
NIF  will  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  May  18, 1993,  NIF  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 


Register  pursuant  to  section  6(b)  of  the 
Act  on  June  22,  1993  (58  FR  33,953). 
Josi^h  H.  Widaw. 

Director  of  Operations.  Antitrust  Division. 
(FR  Doc  93-24579  Filed  10-6-93;  8:45  am) 

MUMG  COM  4«1»-«1-M 

Drug  Enforcement  Administration 

Controlled  Substances:  Established 
1993  Aggregate  Production  Quota 

AGENCY:  Drug  Enforcement 
Administration  (MIA),  Justice. 
ACTION:  Notice  of  established  1993 
^gregate  production  quotas. 

SUMMARY:  This  notice  establishes 
revised  1993  aggregate  production 
quotas  for  controlled  substances  in 
Schedules  I  and  U,  as  required  under  the 
Controlled  Substances  Act  of  1970. 

DATES:  This  order  is  effective  October  7. 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McClain,  Jr.,  Chief.  Drug  & 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration. 
Washington,  DC  20537;  Telephone: 
(202) 307-7183. 

SUPPLEMENTARY  tNFORMATtON:  Section 
306  of  the  Controlled  Substances  Act 
(21  U.S.C.  826)  requires  the  Attorney 
General  to  establish  aggregate 
production  quotas  for  controlled 
substances  in  Schedules  1  and  11  each 
year.  This  responsibility  has  been 
delegated  to  the  Administrator  of  the 
DEA  pursuant  to  §  0.100  of  title  28  of 
the  Code  of  Federal  Regulations. 

On  July  27, 1993.  a  notice  of  the 
proposed  revised  1993  aggregate 
production  quotas  for  certain  controlled 
substances  in  Schedules  I  and  II  was 
published  in  the  Federal  Register  (58 
FR  40159).  All  interested  parties  were 
invited  to  comment  on  or  object  to  these 
proposed  aggregate  production  quotas 
on  or  before  August  26, 1993. 

Mallinckrodt  Speciahy  Chemicals 
Company  commented  that  the  proposed 
revised  1993  aggregate  production  quota 
for  diphenoxylate  is  insufficient  to 
provide  for  the  estimated  medical, 
scientific,  research  and  industrial  needs 
for  the  United  States,  estimated  export 
requirements,  and  for  the  establishment 
and  maintenance  of  reserve  stocks. 
Mallinckrodt's  comment  was  based  on 
their  initial  1993  manufacturing  quota, 
1992  year-end  inventory  and  actual  and 
projected  1993  sales. 

After  reviewing  the  relevant 
information,  the  DEA  has  determined 
that  no  increase  is  necessary  for  the 
established  1993  aggregate  production 
quota  for  diphenoxylate  at  this  time. 


Mallinckrodt  Specialty  Chemicals 
Company  also  commented  that  the 
proposed  revised  1993  aggregate 
production  quotas  for  codeine  (for 
conversion),  hydrocodone,  and  opium 
were  insufficient  to  provide  for  the 
estimated  medical,  scientific,  research 
and  industrial  needs  of  the  United 
States,  estimated  export  requirements 
and  for  the  establishment  and 
maintenance  of  reserve  stocks. 
Mallinckrodt's  comments  were  based  on 
their  initial  1993  manufacturing  quotas, 

1992  year-end  inventories  and  actual 
and  projected  1993  sales. 

The  DEA  has  reviewed  the  involved 
companies'  1992  year-end  inventories, 
their  initial  1993  manufacturing  quotas 
and  their  actual  and  projected  1993 
sales  and  has  adjusted  the  revised  1993 
aggregate  production  quotas  for  codeine 
(for  conversion),  hydrocodone,  and 
opium  to  meet  the  medical,  scientific, 
research  and  industrial  needs  of  the 
United  States. 

Relative  to  hydromorphone, 
Mallinckrodt  Specialty  Chemicals 
Company  and  Knoll  Pharmaceutical 
Company  commented  that  the  proposed 

1993  aggregate  production  quota  for 
hydromorphone  is  insufficient  to  meet 
the  estimated  medical,  scientific, 
research  and  industrial  needs  of  the 
United  States,  estimated  export 
requirements  and  for  the  establishment 
and  maintenance  of  reserve  stocks. 
Mallinckrodt's  and  Knoll's  comments 
were  based  on  their  initial  1993 
manufacturing  quotas.  1992  year-end 
inventories  and  actual  and  projected 
1993  sales  and  exports.  Taking  into 
consideration  the  involved  companies' 

1992  year-end  inventories,  initial  1993 
manufacturing  quotas  and  actual  and 
projected  1993  sales  and  exports,  the 
final  1993  aggregate  production  quota 
for  hydromorphone  was  adjusted 
accordingly. 

Regarding  levorphanol,  Mallinckrodt 
Specialty  Company  and  Hoffinan- 
LaRoche  Inc.  commented  that  the 
proposed  revised  1993  aggregate 
production  quota  is  insufficient  to  meet 
the  medical,  scientific,  research  and 
industrial  needs  of  the  United  States 
and  for  the  establishment  and 
maintenance  of  reserve  stocks. 
Mallinckrodt's  and  Hofhnan-LaRoche's 
comments  were  based  on  their  initial 

1993  manufacturing  quotas,  1992  year- 
end  inventories  and  actual  and 
projected  1993  sales. 

The  DEA  has  reviewed  and  adjusted 
the  1993  aggregate  production  quota  for 
levorphanol.  The  adjustment  was  based 
on  tiie  involved  companies'  1993 
manufacturing  quotas  and  actual  and 
projected  1993  sales. 
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Hoffman-LaRoche  Inc.  also 
commented  that  the  proposed  revised 
1993  aggregate  production  quota  for 
lysergic  acid  and  diethylamide  was 
insufRcient  to  meet  their  1993 
manufacturing  needs.  The  DEA  has 
reviewed  their  request  and  adjusted  the 
1993  aggregate  production  quota  for 
lysergic  acid  diethylamide  accordingly. 
Ganes  Chemicals  Inc.  also  commented 
that  the  propose  revised  1993  aggregate 
production  quotas  for  pentobarbital  and 
secobarbital  were  insufficient  to  provide 
for  the  estimated  medical,  scientific, 
research  and  industrial  needs  of  the 
United  States  and  for  the  establishment 
and  maintenance  of  reserve  stocks. 
Ganes'  comments  were  based  on  their 
initial  1993  manufacturing  quotas.  1992 
year-end  inventories,  and  actual  and 
projected  1993  sales. 

Tne  DEA  has  reviewed  1992  year-end 
inventories,  the  initial  1993 
manufacturing  quotas  and  actual  and 
projected  1993  sales  and  had  adjusted 
the  revised  1^93  aggregate  production 
quotas  for  pentobarbital  and 
secobarbital  to  meet  the  medical, 
scientiBc,  research  and  industrial  needs 
of  the  United  States. 

Concerning  fentanyl,  Johnson  Matthey 
Inc.  commented  that  the  proposed 
revised  1993  aggregate  production  quota 
is  insuHicient  to  meet  the  medical, 
scientific,  research  and  industrial  needs 
of  the  United  States  and  for  the 
establishment  and  maintenance  of 
reserve  stocks.  Johnson  Matthey's 
comments  were  based  on  their  initial 
1993  manufacturing  quota,  1992  year- 
end  inventory  and  actual  and  projected 
1993  sales. 

After  reviewing  Johnson  Matthey's 
initial  1993  manufacturing  quota,  1992 
year-end  inventory  and  actual  and 
projected  1993  sales,  the  DEA  has 
adjusted  the  revised  1993  aggregate 
production  quota  for  fentanyl 
accordingly. 

Relative  to  methylphenidate,  CIBA- 
GEIGY  Corporation  and  MD 
Pharmaceutical  Inc.  commented  that  the 
proposed  revised  1993  aggregate 
production  quota  is  insufficient  to  meet 
the  estimated  medical,  scientiHc, 
research  and  industrial  needs  of  the 
United  States  and  for  the  establishment 
and  maintenance  of  reserve  stocks.  The 
comments  were  based  on  their  initial 
1993  manufacturing  quotas,  1992  year- 
end  inventories  and  actual  and 
projected  1993  sales. 

The  DEA  has  reviewed  the  involved 
companies'  1992  year-end  inventories, 
their  initial  1993  manufacturing  quotas 
and  their  actual  and  projected  1993 
sales  and  has  adjusted  the  revised  1993 
aggregate  production  quota  for 
methylphenidate  to  meet  the  medical. 


scientific,  research  and  industrial  needs 
of  the  United  States. 

Lonza  Inc.  commented  that  the 
proposed  revised  1993  aggregate 
production  quotas  for  amphetamine  and 
phenylacetone  were  insufficient  to  meet 
the  estimated  medical,  scientific  and 
industrial  needs  of  the  United  States 
and  for  the  establishment  and 
maintenance  of  reserve  stocks.  Lonza's 
comments  were  based  on  their  initial 
1993  manufacturing  quotas,  1992  year- 
end  inventories  and  actual  and 
projected  1993  sales.  Taking  into 
consideration  the  above  factors,  the  DEA 
has  adjusted  the  revised  1993  aggregate 
production  quota  for  amphetamine  and 
phenylacetone  accordingly. 

Pursuant  to  Section  3(c)(3)  and 
3(e)(2)(C)  of  Executive  Order  12291,  the 
Director  of  the  Office  of  Management 
and  Budget  has  been  consulted  with 
respect  to  these  proceedings. 

These  actions  have  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  matter  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

The  Administrator  hereby  certifies 
that  this  action  will  have  no  significant 
impact  upon  small  entities  whose 
interests  must  be  considered  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et.  seq.  The  establishment  of  annual 
aggregate  production  quotas  for 
Schedules  I  and  n  controlled  substances 
is  mandated  by  law  and  by  international 
commitments  of  the  United  States.  Such 
quotas  impact  predominantly  upon 
major  manufacturers  of  the  affected 
controlled  substance. 

Therefore,  under  the  authority  of  the 
Attorney  General  by  section  306  of  the 
Controlled  Substances  Act  of  1970  (21 
U.S.C.  826)  and  delegated  to  the 
Administrator  of  the  DEA  by  §  0.100  of 
title  28  of  the  Code  of  Federal 
Regulations,  the  Administrator  of  the 
DEA  hereby  orders  that  the  1993  revised 
aggregate  production  quotas  for 
Schedules  I  and  II  controlled 
substances,  expressed  as  grams  of 
anhydrous  acid  or  base,  he  established    • 
as  follows: 


Basic  class 


Schedule  I: 

2,5-Dimettx)xyamphetamine 

Lysergic  acid  dtethytamtde  . 
Schedule  II: 

Amphetamine 

Codeine  (for  conversion)  .... 

Desoxyephedrine 


Estat)lished 

initial  1993 

quotas  (in 

grams) 


Basic  class 


Estat)lished 

initial  1993 

quotas  (in 

grams) 


984,000  grams  oi  levodesoxyephedrine  for 
use  in  a  noncontrolled,  nonprescription 
product  and  16,000  grams  for  meth- 
amphetamine. 

Dihydrocodeine .. - 

Diphenoxylate  „-. 

Fentanyl  „ 

Hydrocodone 

Hydromorphone  

Levorpharx)!  

Mettuimphetamir>e  (for  corv 
version) 

Mettiylphenidate 

Mixed  Alkaloids  of  Opium 

Opium  (tinctures,  extracts, 
etc.  expressed  in  terms  of 
USP  powdered  opium)  

Oxycodor>e  (for  conversion)  . 

OxyrTx>rphor>e  

Pentobartjrtal 

F>henylacetone  (for  conver- 
sion)   

Secot)art)(tal 


15,300.000 
121 

238,000 

10.331,000 

1,000.000 


367,000 

948.000 

90.000 

7.404,000 

352.000 

10,400 

150,000 

5,000.000 

0 


1,172,000 
600 

250 

16,192,000 


880.000 
587.800 


Dated:  September  27, 1993. 
Robert  C  Bonner. 
Administrator  of  Drug  Enforcement. 
[FR  Doc.  93-24593  Filed  10-6-93;  8:45  am) 
BILUNQ  COOC  4410-09-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-27.118.  etc.] 

Bethlehem  Steel  Corp.,  Bar,  Rod  and 
Wire  Division,  Johnstown,  PA.,  et  al.; 
Amended  Certification  Regarding 
Ellgit>ility  to  Apply  for  Worker 
Adjustment  Assistance 

In  the  matter  of  Metallurgical  & 
Quality  Assurance  Group,  TA-W- 
27,1 18A,  Chicago,  IL;  TA-W-27,118B, 
Detroit,  MI;  TA-W-27,118C,  Cleveland, 
OH;  TA-W-27,118D,  New  York,  NY; 
and  TA-W-27,118E,  Charlotte,  NC. 

As  a  result  of  a  U.S.  Court  of 
International  Trade  remand  dated 
February  17. 1993  in  United 
Steelworkers  of  America  and  its  Locals 
2632,  2335  and  9157  v.  Secretary  of 
Labor.  Court  Number  (92-09-00603)  the 
Department  of  Labor  did  a  further 
investigation  and  issued  a  Revised 
Determination  on  Reconsideration.  The 
revised  notice  was  issued  on  May  18, 
1993  and  is  applicable  to  all  workers  of 
the  Bar,  Rod  Wire  Division  of  the 
subject  firm.  Workers  at  the  Wire  mill 
were  denied  certification.  The 
determinations  were  published  in  the 
Federal  Register  on  May  25, 1993  (58 
FR  30070). 


At  the  request  of  the  company,  the 
Department  reviewed  the  revised 
certification  for  workers  of  Bethlehem 
Steel  Corporation's  Johnstown, 
Pennsylvania  plant.  New  Tuidings  show 
that  all  of  the  workers  in  the 
~  Metallurgical  &  Quality  Assurance 
Croup  of  Bethlehem  Corporation's  Bar. 
Rod  &  Wire  Division  in  Chicago. 
Illinois:  Detroit.  Michigan:  Cleveland, 
Ohio;  New  York,  New  York  and 
Charlotte,  North  Carolina  were  laid  off 
in  mid-1992. 

The  intent  of  the  Deptartment's 
certification  is  to  include  all  workers 
engaged  in  steelmaking  and  the 
production  of  bar  products  at  the  Bar, 
Rod  and  Wire  Division  of  Bethlehem 
Steel  Corporation.  The  amended  notice 
applicable  to  TA-W-27,118  is  hereby 
issued  as  follows: 

All  workers  of  Bethlehem  Steel 
Coqxjration.  Bar  Rod  &  Wire  Division. 
Johnstown,  Pennsylvania  and  the 
Metallurgical  &  Quality  Assurance  Group  in 
Chicago,  Illinois;  Detroit,  Michigan; 
Cleveland,  Ohio;  New  York,  New  York  and 
Charlotte,  North  Carolina  engaged  in 
steelmaking  and  the  production  of  of  bar 
products  who  became  totally  or  partially 
separated  from  employment  on  or  after 
March  26, 1991  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
IheTrade  Actof  1974. 

It  is  further  determined  that  all  workers  of 
th'e  wire  mill  of  BelhJehem  Steel  Corporation, 
Bar.  Rod  &  WirR  Division,  Johnstown, 
Pennsylvania  are  denied  eligibility  toafiply 
for  adjustment  assistance  under  section  223 
of  the  Trade  of  1974. 

I  Signed  at  Washington,  DC,  this  28th  day  of 
September  1993. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 

Assistance. 

IPR  Doc.  93-24658  Filed  10-6-93;  8:45  ami 

BILUNG  CODE  4510-3IMi 


(TA-W-28,665J 

Horizon  Potash  Corp.,  Carlsbad,  NM; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

After  being  granted  a  filirtg  extension, 
the  United  Steelworkers  of  America 
(USW)  requested  administrative 
reconsideration  of  the  subject  petition 
for  trade  adjustment  assistance  (TAA). 
The  denial  notice  was  signed  on  July  13, 
1993  was  published  in  the  Federal 
Register  on  July  27,  1992  (58  FR  40161). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 


(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered:  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justffied  reconsideration  of  the 
decision. 

A  review  of  the  findings  shows 
approximately  half  of  Horizon's  potash 
went  to  the  export  market  in  the 
relevant  time  period.  Industry  experts 
state  that  the  former  Soviet  Union,  once 
the  largest  fertilizer  user  in  the  world, 
has  cut  consumption  by  two-thirds 
since  the  fall  of  communism.  Industry 
experts  state  that  reformers  in  Russia 
have  left  farmers  on  their  own. 

Neither  the  loss  of  export  markets  or 
price  would  provide  a  basis  for  a  worker 
group  certification. 

The  Department's  denial  was  based 
on  the  fact  that  the  increased  import 
criterion  and  the  "contributed 
importantly"  test  of  the  Group 
Eligibility  Requirements  of  the  Trade 
Act  were  not  met. 

U.S.  imports  of  potash  declined  in 
1992  compared  to  1991  and  in  the  12- 
month  period  May  through  April  1992- 
93  compared  with  the  same  period  in 
1991-92.  The  "contributed  importantly" 
test  is  generally  demonstrated  through  a 
survey  of  the  workers'  firm's  customers. 
The  Department's  survey  showed  that 
most  of  the  respondents  did  not  increase 
their  import  purchases  while  reducing 
their  purchases  fix)m  Horizon.  The  one 
respondent  with  decreased  purchases 
from  Horizon  and  increased  imports 
was  not  significant. 

Conclusion 

After  review  of  the  appUcation  and 
investigative  findings,  I  conclude  that 
there  has  been  i\o  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC.  this  28th  day  of 
September  1993. 

Stephen  A.  Wandner, 

Deputy  Director,  Office  of  Legislation  & 

Actuarial  Serrice,  Unemployment  Insurance 

Service. 

[FR  Doc  93-24659  Filed  10-6-93;  8:45  am) 

BILUNG  CODE  4S1»-a»-M 


rTA-W^«6^1,  TA-W-26,041A] 

Nerco  Oil  and  Gas,  Inc.;  Vancouver, 
WA  and  Portland,  OR;  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Revised 
Determination  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
October  3, 1991.  applicable  to  all 
workers  of  the  subject  firm.  The  notice 
was  published  in  the  Federal  Register 
on  October  11,  1991  (56  FR  51405). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  subject 
certification.  New  findings  show  that  on 
September  28, 1993.  Louisiana  Land 
and  Exploration  Company  purchased 
Nerco  Oil  and  Gas,  Inc.,  Vancouver, 
Washington  and  Portland.  Oregon. 
Accordingly,  Louisiana  Land  and 
Exploration  Company  replaces  Nerco 
Oil  and  Gas,  Vancouver.  Washington 
and  Portland.  Oregon  as  the  employer  of 
the  former  Nerco  Oil  and  Gas  workers. 

Accordingly,  the  Department  is 
amending  the  certification  to  show  that 
the  Louisiana  Land  and  Exploration 
Company  is  the  successor-in-interest 
firm  to  Nerco  Oil  and  Gas,  Vancouver, 
Washington  and  Portland,  Oregon  and 
that  all  workers  separated  on  or  after  the 
purchase  date  (September  28,  1993)  may 
apply  for  adjustment  assistance  imder 
TA-W-27,445  issUed  to  workers  of 
Louisiana  Land  &  Exploration  Company. 
New  Orleans.  Louisiana. 

The  amended  notice  applicable  to 
TA-W-26.041  and  TA-W-26,041A  is 
hereby  issued  as  follows: 

All  workers  of  Nerco  Oil  and  Gas 
Company,  Inc.,  Vancouver,  Washington,  and 
Portland,  Oregon  also  known  as  Louisiaria 
Land  and  Exploration  Company,  the 
successor-in-interest  firm,  who  became 
totally  or  partially  separated  from 
emplovmenf  on  or  after  September  28. 1993 
are  eligible  to  apply  for  adjustment  assistance 
under  TA-W-27,445  issued  to  workers  of 
Louisiana  Land  &  Exploration  Company, 
New  Orleans,  Louisiana. 

Signed  at  Washington,  DC,  this  29th  day  of 
September  1993. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  93-24657  Filed  10-6-93;  8:45  am) 

BILLING  CODE  4510-30-M 


52330 


Federal  Register  /  Vol.  58,  No.  193  /  Thursday.  October  7.  1993  /  Notices 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Biochemistry  and 
Molecular  Structure  and  Function; 
IMeeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting:  Advisory  Panel  for 
Biochemistry  and  Molecular  Structure 
and  Function — Panel  B. 

Date  and  Time:  Monday,  Tuesday, 
and  Wednesday.  October  25,  26.  and  27, 
1993,  8:30  a.m.  to  5  p.m. 

Place:  The  National  Science 
Foundation,  4201  Wilson  Boulevard, 
room  330,  Arlington.  Virginia  22201. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Kamal  Shukla, 
Program  Director  for  Molecular 
Biophysics,  Room  655,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  Virginia  22201. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  research  proposals 
submitted  to  the  Molecular  Biophysics 
Program  of  the  Division  of  Molecular 
and  Cellular  Biosciences  at  NSF  for 
Hnancial  support. 

Agenda:  To  review  and  evaluate 
research  proposals  submitted  to  the 
Molecular  Biophysics  Program  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C  552b(c).  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  October  4, 1993. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  93-24625  Filed  10-6-93;  8;45  ami 
BILUNQ  COOC  TSOS-OI-M 


Advisory  Panel  for  Biochemistry  and 
Molecular  Structure  and  Function; 
Meeting 

In  accordance  with  the  Federal 
advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting:  Advisory  Panel  for 
Biochemistn[/^d  Molecular  Structure 
and  Functiwi  in  the  Division  of 
Molecular  and  Cellular  Biosciences — 
Panel  C. 

Date  and  time:  Thursday,  Friday,  and 
Saturday,  October  28,  29,  and  30, 1993. 
8:30  a.m.  to  5  p.m. 


Place:  HoHday  Inn  at  Ballston,  The 
Wilson  Room,  4610  North  Fairfax  Drive 
Arlington,  Virginia  22201. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  Robert  L.  Uffen, 
Program  Director  for  Metabolic 
Biochemistry,  room  655,  Division  of 
Molecular  and  Cellular  Biosciences, 
National  Science  Foundation.  4201 
Wilson  Boulevard,  Arlington,  Virginia 
22201. 

Purpose  of  meeting:  To  provide 
advice  and  recommendations 
concerning  research  proposals 
submitted  to  the  Metabolic 
Biochemistry  Program  of  the  Division  of 
Molecular  and  Cellular  Biosciences  at 
NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
research  proposals  submitted  to  the 
Metabolic  Biochemistry  Program  as  part 
of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c),  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  October  4, 1993. 
M.  RebeccM  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  93-24628  Filed  10-6-93;  8:45  ami 

BILUIM  COOC  755a-01-M 


Committee  of  Visitors  of  the  Advisory 
Committee  for  Computer  &  Information 
Science  &  Engineering;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for 
Computer  k  Information  Science  & 
Engineering 

Date  and  time:  October  28-29, 1993; 
8:30  a.m.  to  5  p.m. 

Place:  Room  416,  National  Science 
Foundation.  1800  G  Street,  NW., 
WashingtonrDC  20550 

Type  of  meeting:  Closed. 

Contact  person:  Aubrey  Bush,  NCRI, 
National  Science  Foundation,  room  416. 
Washington,  DC  20550  (202-357-9717) 

Purpose  of  meeting:  To  provide 
oversight  review  of  the  Networking  & 
Communications  Research  Program. 

Agenda:  To  carry  out  Committee  of 
Visitors  review,  including  examination 
of  decisions  on  proposals,  reviewer 
comments,  and  other  privileged 
materials. 


Reason  for  closing:  The  meeting  is 
closed  to  die  public  because  the 
Committee  is  reviewing  proposal 
actions  that  will  include  privileged 
intellectual  property  and  personal 
information  that  could  harm  individuals 
if  they  were  disclosed.  It  discussions 
were  open  to  the  public,  these  matters 
that  are  exempt  under  5  U.S.C  552b. 
(c)(4)  and  (6)  of  the  Government  in  the 
Sunshine  Act  would  improperly  be 
disclosed. 

Dated:  October  4. 1993. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

|FR  Doc.  93-24627  Filed  10-6-93;  8:45  am] 

BILUNQ  CODE  75SS-01-M 


Advisory  Panel  for  Cell  Biology; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting:  Advisory  Panel  for  Cell 
Biology  (Sub-Panel  A)  in  the  Division  of 
Molecular  and  Cellular  Biosciences. 

Date  and  time:  October  25-27.  1993; 
8:30  a.m.  to  5  p.m. 

Place:  National  Science  Foundation. 
4201  Wilson  Boulevard,  room  340. 
Arlington,  VA  22201.  Arlington, 
Virginia  22201. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  Maryanna 
Henkart,  Program  Director  for  Cell 
Biology  (Signal  Transduction  & 
Regulation),  room  325.  National  Science 
Foundation,  1800  G  Street,  NW.. 
Washington.  DC  20550.  Telephone:  202/ 
357-7474. 

Purpose  of  meeting:  To  provide 
advice  and  recommendations 
concerning  research  proposals 
submitted  to  the  Cell  Biology  Program  of 
the  Division  of  Molecular  and  Cellular 
Biosciences  at  NSF  for  financial 
support. 

Agenda:  To  review  and  evaluate 
research  proposals  submitted  to  the  Cell 
Biology  Program  (Signal  Transduction  & 
Regulation)  as  part  of  the  selection 
process  for  awards. 

Reason  for  closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  proposals. 
These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 
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Dated:  October  4. 1993 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  93-24626  Filed  10-6-93;  8:45  ami  -\ 

BIUJNQCOOC  7SS»-01-M 


Advisory  Panel  for  Genetics  and 
Nucleic  Acids;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting:  Advisory  Panel  for  Genetics 
(Panel  A)  and  Nucleic  Acids. 

Date  and  time:  October  28-30, 1993 
from  8:30  a.m.  to  5  p.m. 

Place:  Inn  by  the  Sea,  7830  Fay 
Avenue,  La  Jolla,  California. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  PhiUp  Harriman. 
Program  Director  for  Genetics,  Division 
of  Molecular  and  Cellular  Biosciences, 
room  325,  National  Science  Foundation, 
1800  G  St.  NW..  Washington,  DC  20550. 
Telephone:  (202)  357-9687. 

Purpose  of  meeting:  To  provide 
advice  and  recommendations 
concerning  proposals  submitted  to  NSF 
for  financial  support. 

Agenda:  To  review  and  evaluate 
proposals  submitted  to  the  Genetics 
Program  in  the  Division  of  Molecular  & 
Cellular  Biosciences  at  NSF  as  part  of 
the  selection  process  of  awards. 

Reason  for  closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c),  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  October  4, 1993. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

(FR  Doc  93-24623  Filed  10-6-93;  8:45  am) 

BILLING  COOC  T9S6-01-M 


Advisory  Panel  for  Genetics  and 
Nucleic  Acids;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting:  Advisory  Panel  for  Genetics 
(Panel  B)  and  Nucleic  Acids. 

Date  and  time:  October  24-26, 1993 
from  8:30  a.m.  to  5  p.m. 

Phce:  Inn  by  the  Sea,  7830  Fay 
Avenue,  La  Jolla,  California. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  DeLill  Nasser, 
Projgram  Director  for  Genetics,  Division 


of  Molecular  and  Cellular  Biosciences, 
room  325,  National  Science  Foundation, 
1800  G  St.  NW.,  Washington.  DC  20550. 
Telephone:  (202)  357-0112. 

Purpose  of  meeting:  To  provide 
advice  and  recommendations 
concerning  proposals  submitted  to  NSF 
for  financial  support. 

Agenda:  To  review  and  evaluate 
proposals  submitted  to  the  Genetics 
Program  in  the  Division  of  Molecular  & 
Cellular  Biosciences  as  NSF  as  part  of 
the  selection  process  for  awards. 

Reason  for  closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c),  (4)  and  (6)  of  the 
Government  in  the  Simshine  Act. 

Dated:  October  4, 1993. 
Nf.  Rebecca  Winkler, 
CoffinJittee  Management  Officer. 
IFR  Doc.  93-24624  Filed  10-6-«3:  8:45  am) 

BILLING  CODE  75S6-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  (0MB) 
Review 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACnON:  Notice  of  0MB  review  of 
information  collection. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  Generic  Letter  91-02, 
"Reporting  Mishaps  Involving  LLW 
Forms  Prepared  for  Disposal." 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  Iteports  are  made  only  when 
the  licensee  or  waste  processor 
experiences  a  mishap  that  is  repiortable 
under  the  guidelines  described  in  the 
Generic  Letter. 

5.  Who  will  be  required  or  asked  to 
report:  Nuclear  power  reactor  licensees 
and  Agreement  State  and  non- 
Agreement  State  waste  processors  and 
disposal  site  operators. 


6.  An  estimate  of  the  number  of 
responses  annually:  34. 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  272  hours  (an 
average  of  8  hours  per  response). 

8.  An  indication  of  whether  section 
3504(h),  Public  Law  96-511  applies:  Not 
applicable. 

9.  Abstract:  Generic  Letter  91-02 
encourages  voluntary  rep>orting  (by  both 
waste  form  generators  and  processors)  of 
information  concerning  mishaps  to  low- 
level  radioactive  waste  (LLW)  forms 
prepared  for  disposal.  TTie  information 
is  used  by  NRC  to  determine  whether 
foUowup  action  is  necessary  to  assure 
protection  of  public  health  and  safety. 
The  revision  reflects  a  decrease  in 
burden  because  of  a  lower  number  of 
refMJrts  received  than  had  been 
previously  estimated. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  PubUc  Document  Room.  2120  L 
Street.  NW.  (Lower  Level),  Washington. 
DC. 

Comments  and  questions  may  be 
directed  by  mail  to  the  OMB  reviewer: 
Tim  Hunt.  Office  of  Information  and 
Regulatory  Affairs  (3150-0156),  NEOB- 
3019,  Office  of  Management  and  Budget. 
Washington,  EX:  20503. 

Comments  may  also  be  conununicated 
by  telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  (301)  492-8132. 

Dated  at  Bethesda,  Maryland,  this  28th  day 
of  September  1993. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranfbrd. 

Designated  Senior  Official  for  Information 

Resources  Management. 

[FR  Doc.  93-24667  Filed  10-6-93;  8:45  am) 

BILLING  COOC  7590-01-M 

[Docket  Nos.  50-338  and  50-339] 

Virginia  Electric  and  Power  Co.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuance  of 
an  exemption  from  the  requirements  of 
10  CFR  part  50.  apfiendix  A.  General 
Design  Criterion-2  (GDC-2)  to  Virginia 
Electric  and  Power  Company  (the 
licensee),  for  the  North  Anna  Power 
Station,  Units  No.  1  and  No.  2  {NA-1&2) 
located  in  Louisa  County,  Virginia. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  exemption  would  allow 
temporary  relief  from  the  requirements 
of  GDC-2  for  NA-iat2  during  the  Phase 
1,  Stage  4  service  water  (SW)  system 


52332 


Federal  Register  /  Vol.  58,  ^Jo.  193  /  Thursday,  October  7,  1993  /  Notices 


restoration  program.  The  scope  of  Stage 
4  activities  involves  restoration  of  the 
two  24-inch  auxiliary  SW  supply  lines 
from  Lake  Anna  to  the  main  SW 
headers.  The  exemption  would  permit 
the  temporary  removal  of  the  earth 
which  provides  missile  protection  for 
the  auxiliary  SW  system  piping  in  the 
yard  area  north  of  the  turbine  building. 
Implementation  of  the  Stage  4  effort  will 
require  a  temporary  exemption  from 
G£iC-2  for  a  period  of  time  beginning 
January  3. 1994,  and  ending  October  14, 
1994  (i.e.,  prior  to  the  start  of  the  next 
scheduled  NA-1  refueling  outage). 

The  Need  for  the  Proposed  Action 

The  profiosed  exemption  is  needed  in 
order  to  permit  the  completion  of  highly 
desirable  upgrades  on  the  auxiliary  SW 
system  without  the  need  for  unplarmed 
unit  outages  or  unduly  extending  the 
next  several  scheduled  refueling 
outages.  The  Phase  1,  Stage  4  effort 
would  be  performed  during  dual  unit 
operating  conditions  and  would  not 
require  unit  outages. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  does  not 
involve  any  measurable  environmental 
impacts  during  normal  operation  siiK» 
the  plant  configuration  is  changed  only 
minimally  and  plant  operation  is  not 
changed.  The  Ukelihood  of  tornado- 
generated  or  other  high  wind-generated 
missile  damage  during  the  time  the 
exemption  would  be  in  effect  which 
would  affect  equipment  required  to 
operate  to  avoid  radiological  impact  is 
low.  Thus,  the  proposed  exemption 
would  not  significantly  a^ect  the 
probability  or  consequences  of  potential 
reactor  accidents  and  would  not 
otherwise  affect  radiological  plant 
effluents.  Consequently,  the 
Commission  concludes  that  there  are  no 
significant  radiological  impacts 
associated  with  the  proposed 
exemption. 

With  regard  to  potential  non- 
radfological  impacts,  the  proposed 
exemption  involves  features  located 
entirely  within  the  owner-controlled 
area  defined  in  10  CFR  part  20.  The 
Stage  4  refurbishment  activities  do  not 
affect  non-radiological  plant  effluents 
and  there  is  no  other  environmental 
impact.  Therefore,  the  staff  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

The  principal  alternative  to  requesting 
the  temporary  exemption  for 
implementation  of  the  Phase  1  Stage  4 


SW  restoration  project  would  be  to 
comply  with  the  restrictive 
requirements  of  CBC~2.  However,  this 
alternative  would  not  significantly 
enhance  the  protection  of  the 
environment,  and  would  resuh  in  a 
significant  loss  of  power  generation 
since  a  dual  unit  outage  would  be 
required. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  April  1973  Final 
Enviroiunental  Statement  for  the  North 
Anna  Power  Station. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consuhed  with  the 
State  of  Virginia  regarding  the 
environmental  impact  of  the  proposed 
action. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the  staff 
concludes  that  the  proposed  action 
would  not  have  a  significant  effect  on 
the  quality  of  the  human  environment 
and  has  determined,  therefore,  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated  )uly  30, 
1993,  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  The  Ceiman  Building, 
2120  L  Street  NW.,  Washington,  DC 
20555,  and  at  the  local  public  document 
room  located  at  the  Alderman  Library, 
Special  Collections  Department, 
University  of  Virginia,  Charlottesville. 
Virginia  22903-2498. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  September  1993. 

For  the  Nuclear  Regulatory  Commission. 
Herbert  N.  Berkow. 

Director,  Project  Directorate  11-2,  Division  of 
Reactor  Projects — ////.  Office  of  Nuclear 
Reactor  Regulation. 
jFR  Doc  93-24671  Filed  10-6-93;  8  45  ami 
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Correction  to  Biweekly  Notice; 
Applications  and  Amendments  to 
Operating  Licenses  Involving  No 
Significant  Hazards  Consideration 

In  notice  document  93-23732 
beginning  on  page  50960,  in  the  issue  of 
Wednesday,  September  29,  1993,  make 
the  following  correction. 

In  the  second  column  on  page  50961, 
first  paragraph  beginning  "By  October 
15, 1993,  •  •   •  ••  should  be  corrected 
to  read  "By  October  29, 1993, 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  September  1993. 


For  the  Nuclear  Regulatory  Commission 
Steven  A.  Varga, 

Director,  Division  of  Reactor  Projects — l/U, 
Office  of  Nuclear  Reactor  Regulation. 

|FR  Doc.  93-24670  Filed  10-6-93;  8:45  am) 

WLLMOCOOC  TM^  H  M 

[Docket  No.  50-34^ 
Exemption 

In  the  Matter  of  Portland  GenenJ  Electric 
Company  (Troian  Nuclear  Plant). 

I 

The  Portland  General  Electric 
Company  (PGE  or  the  licensee),  is  the 
holder  of  Facility  Operating  License  No. 
NPF-1,  which  authorizes  possession 
and  maintenance  of  the  Trojan  Nuclear 
Plant  (TNP  or  plant).  The  license 
provides,  among  other  things,  that  the 
plant  is  subject  to  all  rules,  regulations, 
and  Orders  of  the  Commission  now  or 
hereafter  in  effect  The  facility  is  a 
permanently  shutdown  pressurized 
water  reactor,  currently  in  the  process  of 
being  decommissioned,  and  is  located  at 
the  PGE  site  in  Columbia  County, 
Oregon. 

n 

The  licensee,  by  letter  dated  February 
2,  1993,  informed  the  NRC  that  TNP  had 
permanently  ceased  power  operations, 
all  fuel  had  been  removed  from  the 
reactor  to  the  fuel  pool,  and  that  PGE 
had  begun  to  develop  detailed  plans  to 
decommission  the  facility.  The  NRC,  in 
License  Amendment  190,  dated  May  5, 
1993.  modified  License  NPF-1  to  a 
Possession  Only  License  (POL).  The 
license  is  conditioned  so  that  TNP  is  not 
authorized  to  operate  the  reactor  or 
place  fuel  in  the  reactor  vessel,  thus 
formalizing  the  commitment  of  the 
licensee  to  permanently  cease  pwwer 
operations. 

By  letter  dated  June  17, 1993,  the 
licensee  requested  an  exemption  from 
certain  safeguards  requirements  of  10 
CFR  73.55  as  discussed  in  Section  V 
which  were  designed  for  an  operating 
power  reactor  fa^lity  and  are 
unnecessary  for  TNP  in  its  defueled 
condition. 

ni 

The  bases  of  the  Licensee  for  the 
exemption  request  are  that  the  reactcH^ 
has  been  defueled,  the  fuel  placed  in  the 
spent  fuel  storage  pool,  and  that  the 
reactor  cannot  be  returned  to  operation 
because  of  the  provisions  of  the  May  5, 
1993,  POL.  The  request  is  also  premised 
on  a  TNP  Threat  Analysis  which 
documents  that  an  act  of  radiological 
sabotage  will  not  result  in  a  radiation 
dose  greater  than  the  limits  provided  in 
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the  Environmental  Protection  Agency 
Protective  Action  Guides  (PAGs)  and 
that  the  proposed  TNP  Defueled  f  rojan 
Security  Plan  reflects  a  level  of  security 
commensurate  with  the  security  threats 
associated  with  a  permanently 
shutdown  and  dehjeled  TNP. 

The  requirements  of  10  CFR  73.55 
were  promulgated  to  provide  protection 
of  a  faciUty  against  a  design  basis 
sabotage  threat  in  consideration  of  the 
conditions  associated  with  an 
operational  power  reactor.  When 
compared  with  an  operational  power 
reactor  faciUty,  the  status  of  TNP 
provides  a  significantly  reduced  risk 
from  a  radiological  release  as  a 
consequence  of  sabotage.  The  range  of 
credible  accidents  and  accident 
consequences  for  TNP  were  limited 
because  of  the  currently  shutdown  and 
defueled  condition.  The  Defueled 
Security  Plan,  which  remains  relevant 
to  the  defueled  status,  provides  an 
adequate  basis  for  an  acceptable 
safeguards  program. 

IV 

The  staff,  based  on  its  independent 
evaluation,  agrees  with  the  analyses  of 
the  licensee  and  concludes  that 
sufficient  bases  have  been  presented  for 
our  approval  of  the  exemption  request. 
Documents  submitted  with  the  June  17, 
1993  exemption  request  of  the  licensee, 
and  subsequent  July  29, 1993  submittal 
of  changes  requested  by  the  NRC  staff, 
with  the  exception  of  the  Defueled 
Trojan  Nuclear  Plant  Security  Force 
Training  and  Qualification  Plan  (PGE- 
1059,  Revision  0),  are  classified  as 
Safeguards  hiformation  and 
consequently  are  not  publicly  available. 

V 

Based  on  Sections  III  and  IV,  above, 
the  Commission  has  determined  that 
pursuant  to  10  CFR  73.5,  this  exemption 
is  authorized  by  law,  will  not  present  an 
imdue  risk  to  the  public  health  and 
safety,  and  is  consistent  with  the 
common  defense  and  security. 

Accordingly,  the  Commission  hereby 
grants  an  exemption  to  the  Portland 
General  Electric  Company  from  certain 
requirements  of  10  CFR  73.55  as 
requested  in  its  letter  of  Jime  17, 1993. 
This  exemption  concerns  portions  of  an 
onsite  physical  protection  system  and 
security  organization  which  are  no 
longer  needed  for  the  Trojan  Nuclear 
Plant  in  its  permanently  defueled 
condition,  as  determined  by  the 
Conunission  in  its  review  of  the  revised 
security  and  training  and  qualification 
plan  of  the  licensee,  provided  that  (1) 
the  reactor  is  void  of  all  fuel,  (2)  the  ftiel 
is  stored  in  the  spent  fuel  pool,  and  (3) 
the  TNP  Security  Plan  (Defueled 


Condition).  Revision  0  dated  July  26. 
1993,  and  TNP  Security  Force  Training 
and  Quahfication  Plan  (Defueled 
Condition),  Revision  0  dated  June  17, 
1993  are  implemented. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (58  FR  51116). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland  this  30th  day 
of  September  1993. 

For  the  Nuclear  Regulatory  Commission. 
Brian  K.  Grimes, 

Director,  Division  of  Operating  Eeactor 
Support,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  93-24668  Filed  10-6-93;  8:45  am] 
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[Docket  No.  50-344] 
Exemption 

In  the  matter  of  Portland  General  Electric 
Company,  et  al.  (Trojan  Nuclear  Plant). 

I 

The  Portland  General  Electric 
Company  (PGE  or  the  licensee)  is  the 
holder  of  Possession  Only  License  No. 
NPF-1,  which  authorizes  possession 
and  maintenance  of  the  Trojan  Nuclear 
Plant  TNP  or  the  plant).  The  license 
provides,  among  other  things,  that  the 
plant  is  subject  to  all  rules,  regulations, 
and  Orders  of  the  Commission  now  or 
hereafter  in  effect. 

The  facility  is  a  permanently  shut 
down  pressurized  water  reactor  and  is 
located  at  the  licensee  site  in  Columbia 
County.  Oregon. 

II 

On  January  27, 1993,  the  licensee 
submitted  a  letter  notifying  the  NRC  that 
PGE  decided  to  permanently  cease 
power  operations  at  TNP.  On  February 
2, 1993,  the  licensee  also  submitted  a 
letter  to  the  NRC  informing  the  staff  that 
as  of  January  27, 1993,  all  reactor  fuel 
had  been  moved  to  the  spent  fuel  pool. 
In  a  letter  of  February  17, 1993,  the 
licensee  committed  to  not  move  new  or 
spent  fuel  into  the  reactor  building 
without  prior  NRC  approval.  On  March 
24, 1993,  the  NRC  issued  an  order 
confirming  the  licensee  commitment  not 
to  move  new  or  spent  fuel  into  the 
reactor  building  without  prior  NRC 
approval.  On  May  5. 1993,  the 
Commission  issued  Amendment  No. 
190  for  Facility  Operating  License  No. 
NPF-1,  converting  the  hcense  to  a 
possession  only  status. 

By  letter  dated  March  9. 1993.  PGE 
submitted  a  request  for  exemption  fixjm 


certain  sections  of  10  CFR  50.47, 
"Emergency  Plans,"  and  10  CFR  part  50, 
appendix  E.  paragraph,  IV.  "Content  of 
Emergency  Plans."  The  requested 
exemption  addressed  two  areas:  (1)  the 
discontinuance  of  the  need  for  offsite 
planning,  and  (2)  the  reduced  onsite 
planning  needs  of  the  Trojan 
Permanently  Defueled  Emergency  Plan. 
On  September  8, 1993.  the  staff  and  PGE 
held  a  telephone  conversation  to  discuss 
this  exemption  request.  As  a  result  of 
this  conversation  the  licensee,  by  letter 
dated  September  14,  1993.  modified  the 
March  9. 1993  exemption  request  by 
returning  certain  requirements  to  10   . 
CFR  50.47  and  10  CFR  part  50, 
appendix  E,  paragraph  IV,  originally 
requested  for  exemption  that  were  still 
considered  applicable  to  TNP. 

m 

The  justification  presented  by  the 
licensee  for  the  exemption  request  is 
that  the  reactor  has  been  defueled  and 
the  fuel  removed  from  the  containment 
building  to  the  spent  fuel  pool  and  the 
reactor  would  not  be  returned  to 
operation  because  of  the  February  17, 
1993,  letter  from  PGE  certifying  that  fuel 
would  not  be  moved  back  into  the 
contaiiunent  building  without  prior 
NRC  approval.  The  licensee  indicated 
that  the  potential  risk  to  the  public  was 
significantly  reduced  and  the  range  of 
credible  accidents  and  accident 
consequences  for  TNP  were  limited  for 
the  currently  configured  shutdown  and 
defueled  condition.  The  licensee 
determined  that  the  most  limiting 
accident  for  this  facility  in  its 
permanently  shutdown  defueled  state  is 
a  fuel  handling  accident. 

The  NRC  staff  has  independently 
calculated  the  offsite  doses  resulting 
fix)m  such  a  fuel  handling  accident.  The 
staff  analysis  shows  that  the  doses  at  the 
exclusion  area  boundary  are  a  small 
fraction  of  the  Environmental  Protection 
Agency  (EPA)  Protective  Action  Guides 
(PAGs).  The  doses  calculated  by  the 
hcensee  at  the  exclusion  area  boundary 
for  the  whole  body,  the  thyroid,  and  the 
skin  were  also  a  small  fraction  of  the 
EPA  PAGs.  Under  the  general  guidelines 
defining  emergency  classifications  in 
NUREG-0654/FEMA-REP-l,  Revision 
1,  "Criteria  for  Preparation  and 
Evaluation  of  Radiological  Emergency 
Response  Plans  and  Procedures  in 
Support  of  Nuclear  Power  Plants," 
dated  November  1980,  for  an  accident  of 
this  nature,  the  level  of  severity  would 
not  reach  a  point  where  offsite 
protective  actions  would  be  warranted. 

The  NRC  staff  has  reviewed  the 
planning  standards  of  10  CFR  50.47(b), 
the  requirements  of  appendix  E  to  10 
CFR  part  50,  the  guidance  criteria  of 
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NUREG-0654.  and  raJMARC/NESP- 
007,  "Methock>logy  for  Development  of 
Emergency  Action  Levels,"  taking  into 
consideration  the  current  plant  status 
and  inherent  low  risk  posed  by  the  TNP. 
The  staff  also  reviewed  the  requirements 
of  10  CFR  5a47(d)  for  a  license 
authorizing  only  fuel  loading  and  low 
power  testing;  these  requirements 
address  the  decreased  risk  associated 
with  low  power  operation  and  are 
generally  appropriate  for  reviewing  the 
offsite  needs  for  emergency  plans  at 
TNP  in  its  current  status. 

The  NRC  staff,  in  a  letter  dated  May 
18, 1993.  requested  that  the  Hcensee 
examine  a  hypothetical  accident 
sequence  involving  the  complete  or 
partial  loss  of  water  from  the  TNP  sj>ent 
fuel  pool  as  a  result  of  a  major  seismic 
event  near  the  plant.  This  beyond 
design  basis  postulated  accident 
sequence,  described  in  NUREG-1353, 
could  resuh  In  a  zirconium  fuel 
cladding  Rre  in  some  of  the  recently 
irradiated  spent  reactor  fuel  stored  in 
the  pool  that  could  then  propagate 
through  the  spent  fuel  pool  and  result 
in  a  significant  radioactive  release,  with 
possibly  significant  offsite 
consequences.  The  licensee  responded 
to  the  staff  request  for  additional 
analysis  by  letter  dated  )une  17, 1993. 
The  staff  conducted  a  review  of  the 
licensee  submittal  and  determined  the 
TNP  spent  fuel  pool  will  maintain,  with 
an  adequate  margin,  its  structural 
integrity  even  for  an  earthquake  with  a 
resulting  ground  acceleration  value  of 
0.5g.  The  0.5g  value  was  foimd  to  be 
appropriate  for  the  geographic  location 
of  TNP  and  could  be  used  to  evaluate 
plant  vulnerabilities  significantly 
beyond  the  design  basis.  Therefore,  the 
staff  concluded  that  there  is  an 
extremely  low  likelihood  of  a  complete 
or  partial  loss  of  water  from  the  TNP 
spent  fuel  p>ool.  Furthermore,  the  staff 
has  also  determined  that  in  view  of  the 
low  likelihood  of  the  event  and  the  time 
>  elapsed  since  shut  dov^m  of  the  facility, 
and  the  configuration  of  the  fuel  in  the 
spent  fuel  pool,  there  would  be 
sufficient  time  after  a  postulated  loss  of 
water  and  before  the  initiation  of  a 
cladding  fire  for  the  licensee  to 
implement  actions  to  preclude  the 
gradual  beating  up  of  the  spent  fuel.  The 
licensee  has  implemented  procedures 
that  provide  this  additional  level  of 
protection  using  a  variety  of  cooling 
water  sources.  The  length  of  time 
available  also  provides  confidence  that 
additional  offsite  measures  could  be 
taken  without  pre-planning,  if  required. 
Thus,  the  staff  concludes  that  offsite 
emergency  planning  is  not  now 
warranted  at  the  Trojan  plant. 


The  licensee  has  also  requested  a 
revision  to  their  physical  security  plan 
for  the  plant.  The  staff  has  reviewed  the 
proposed  changes  to  the  physical 
security  plan  and  has  determined  that 
the  revised  plan  provides  an  acceptable 
level  of  security  to  protect  the  spent  fuel 
{>ooi  against  a  design  basis  sabotage 
threat. 

Considering  the  permanently 
shutdown  and  defueled  status  of  the 
facility,  the  configuration  of  the  stored 
fuel  and  the  length  of  time  since  power 
op)eration,  the  staff  concludes  that  the 
TNP  can  discontinue  offsite  emergency 
planning.  Therefore,  an  exemption  from 
10  CFR  50.54(q),  which  incorporates  by 
reference  the  standards  of  10  CFR 
50.47(b)  and  the  requirements  of  10  CFR 
part  50,  appendix  E.  which  pertains  to 
operating  plants,  would  allow  TNP  to 
discontinue  offsite  planning  activities 
and  reduce  the  scope  of  its  onsite 
response  by  eliminating  those  onsite 
activities  previously  needed  to  support 
offsite  planning  activities.  The  licensee 
will  identify  the  actions  that  they  will 
take  to  implement  the  still  applicable 
portions  of  the  planning  standards  of  10 
CFR  50.47(b)  and  requirements  of 
appendix  E  in  their  Permanently 
Dehjeled  Emergency  Plan  (PDEP). 

The  Commission  wrill  not  consider 
granting  an  exemption  unless  special 
circumstances  are  present.  In  the  PGE 
letter  of  March  9, 1993,  these  special 
circumstances  were  addressed  as 
follows: 

10  CFR  50.12{a)(2)(ii)  states,  "Application 
of  the  regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  Is  not 
necessary  to  achieve  the  underlving  purpose 
of  the  rule; 

The  degree  of  emergency  planning  and 
preparedness  necessary  to  provide  adequate 
prutet.tion  of  the  public  health  and  safety  in 
a  permanently  shutdown  and  defueled 
condition  is  significantly  less  than  provided 
for  in  the  existing  Radiological  Emergency 
Response  Plan  that  was  prepared  to  meet  the 
requirements  of  10  CFR  50.47,  PGE  has 
conducted  a  hazards  analysis  in  support  of 
the  Trojan  Permanently  Ciefueled  Emergency 
Plan  and  has  concluded  that  there  are  no 
design  basis  or  other  credible  events  that 
would  result  in  doses  beyond  the  exclusion 
area  boundary  that  would  exceed  the 
Environmental  Protection  Agency  Protective 
Action  Guides.  Therefore,  requiring  PGE  to 
comply  with  the  full  range  of  emergency 
preparedness  requirements  specified  in  10 
CFR  50.47(b)  and  10  CFR  part  50.  appendix 
E  is  not  necessary  to  achieve  the  underlying 
purpose  of  the  rule.  These  regulations  were 
established  for  power  operation  conditions, 
as  such  conditions  could  result  in  the 
potential  for  an  accident  with  offsite 
radiological  dose  consequences.  The 
permanently  shutdovht  and  defueled 
conditions  of  the  Trojan  facility  renders  the 
possibility  of  such  aorrldents  no  longer 


credible.  Therefore,  the  elimination  of  of^te 
emergency  response  capabilities,  planning 
activities,  and  a  reduction  in  the  scope  of 
onsite  responses  is  warranted. 

in  view  of  the  ^t  that  power  operations 
at  Trojan  have  permanently  ceased,  and  thus 
the  potential  risk  associated  with  activities  ai 
Trojan  has  been  significantly  reduced, 
maintenance  of  offeite  emergency  response 
capabilities  (e.g..  facilities,  public 
notification  system),  offsite  planning 
activities  and  the  current  level  of  onsite 
response  would  represent  a  misallocation  of 
human  and  monetary  resources.  Such 
resources  would  be  better  allocated  to 
maintaining  the  Trojan  Permanently 
Defueled  Emergency  Plan  and  training  the 
appropriate  emergency  response  personnel 
on  the  defueled  plan. 

IV 

The  staff,  based  on  its  Independent 
evaluation,  concludes  that  sufficient 
ba.ses  have  been  presented  for  approval 
of  the  exemption  request.  The  staff  QimIs 
that  full  application  of  10  CFR  50.47(b) 
and  appendix  E  to  10  CFR  part  50  at 
TNP  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  regulations, 
that  is,  to  provide  reasonable  assurance 
that  adequate  protection  can  and  will  be 
taken  in  the  event  of  a  radiological 
emergency.  Therefore,  special 
circumstances  are  present  that  satisfy 
the  requirements  of  10  CFR 
50.12(a)(2)(ii)  given  that  application  of 
the  full  regulation  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule. 


Based  on  our  Safety  Evaluation,  the 
Commission  has  determined  that. 
pursuant  to  10  CFR  50.12(a)(1).  this 
exemption  is  authorized  by  law.  wilt  not 
present  an  undue  risk  to  the  public 
health  and  safety,  and  is  consistent  with 
the  common  defense  and  security. 

Accordingly,  the  Commission  hereby 
grants  an  exemption  to  the  portions  of 
10  CFR  50.54(q)  that  apply  to  operating 
plants  and  the  sections  of  10  CFR 
50.47(b)  and  10  CFR  part  50,  appendix 
E  stated  in  the  licensee  exemption 
request  as  revised.  The  exemption  will 
become  effective  when  the  TNP 
implements  an  NRC-Approved  PDEP. 
"implementation"  is  defined  as 
completion  of  all  needed  procedures 
and  training  of  personnel. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (58  FR  51117). 

This  exemption  will  become  effective 
when  the  Permanently  Defueled 
Emergency -Plan  is  implemented,  as 
discussed  above. 

Dated  at  Rockville.  Maryland  this  30th  day 
of  September  1993. 


Federal  Regirter  /  Vol.  58.  No.  193  /  Thursday.  October  7.  1993  /  Notices 52335 


Pot  the  Nuclear  Regulatory  Commission. 
Brian  K.  Grimes, 

Director,  Division  of  Operating  Reactor 
Support,  Office  of  Nuclear  Feacta- 
Regulation. 

(PR  Doc  93-24669  Filed  10-6-93-.  8:45  am] 
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Budget,  room  3002,  New  Executive 

Office  Building.  Washington,  DC  20503. 

Dennis  Eagan, 

Qearance  Officer. 

IFR  Doc  93-24690  Filed  10-€-93;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

StiMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Representative  Payee 
Monitoring 

(2)  Formls)  submitted:  G-99a,  G-99c 

(3)  0MB  NuipPer.  3220-0151 

(4)  Expiratibh  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval 

(5)  Type  of  request  Revision  of  a 
currently  approved  collection 

(6)  Frequency  of  response:  On  occasion 

(7)  Respondents:  Individuals  or 
households 

(8)  Estimated  annual  number  of 
respondents:  6,000 

(9)  Total  annual  responses:  6,535 

(10)  Average  time  per  response:  .341545 
hours 

(11)  Total  annual  reporting  hours:  2,232 

(12)  Collection  description:  Under 
section  12(a)  of  the  RRA,  the  Raihtwd 
Retirement  Board  (RRB)  is  authorized 
to  select,  make  payments  to,  and 
conduct  transactions  v«th  an 
annuitant's  relative  or  some  other 
person  willing  to  act  on  behalf  of  the 
annuitant  as  a  representative  payee. 
The  collection  obtains  information 
needed  to  determine  if  a 
representative  is  handling  benefit 
payments  in  the  best  interest  of  the 
annuitant. 

ADOmONAL  INFORMATION  OR  COMMENTS: 

Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Dennis 
Eagan,  the  agency  clearance  officer 
(312-751-4693).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Raibxud 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 


RESOLUTION  TRUST  CORPORATION 

Coastai  Barrier  Improvement  Act; 
Property  Availability;  Inland  Pacific, 
San  Bernardino  County,  CA  and  Ruby 
Star  Ranch,  Pima  County,  AZ 

AGENCY:  Resolution  Trust  Corporation. 
ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
properties  knownn  as  Inland  Pacific, 
located  in  San  Bernardino  County, 
Cahfomia,  and  Ruby  Star  Ranch,  located 
in  Pima  County,  Arizona,  are  afliected  by 
section  10  of  the  Coastal  Barrier 
Improvement  Act  of  1990  as  specified 
below. 

DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  the  properties  may  be  mailed 
or  faxed  to  the  RTC  until  January  5, 
1994. 

ADDRESSES:  Copies  of  detailed 
descriptions  of  the  properties,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contacting 
the  following  persons: 
Inland  Pacific  Property:  Mr.  V.  Jackson 
Carney,  III,  Resolution  Trust 
Corporation,  c/o  Oak  Tree/Landmark 
Land  Companies,  2500  Landmark 
Drive,  LaPlace,  LA  70068,  (504)  466- 
7469;  Fax (504) 651-6057 
Ruby  Star  Ranch  Property:  Mr.  Bruce  B. 
Dunning.  Resolution  Trust 
Corporation,  Kansas  Qty  Field  Office, 
4900  Main  Street;  suite  200,  Kansas 
aty,  MO.  64112,  (816)  968-7293;  Fax 
(816) 531-8348 
SUPPLEMENTARY  INFORMATION:  The 
Inland  Pacific  property,  also  known  as 
Sycamore  Flats,  is  located  on  the  west 
and  east  sides  of  Interstate  Highway  15, 
approximately  two  miles  south  of 
Interstate  Highway  215,  San  Bernardino 
County,  California.  The  proj)erty 
contains  habitat  for  several  Federally- 
listed  endangered  species  and  is 
adjacent  to  the  San  Bernardino  National 
Forest  The  Inland  Pacific  property 
consists  of  approximately  339  acres  of 
undeveloped  land  containing  a 
mountainous  area  with  only  a  small 
parcel  on  either  side  of  Interstate 
Highway  15  being  relatively  disturbed. 
It  is  adjacent  to  the  San  Bernardino 
National  Forest  and  falls  within  the 
Cucamonga  Peak  Natural  Area.  The 
property  is  within  one-quarter  mile  of 


the  Glen  Helen  Regional  Paii  and 
within  two  miles  of  extensive  public 
water  reserves  to  the  northeast. 

The  Ruby  Star  Ranch  property  is 
located  west  of  the  intersection  of 
Hemet  Peak  and  Mission  Road, 
approximately  25  miles  southwest  of 
Tucson,  Arizona,  and  is  adjacent  to 
lands  managed  by  the  Bureau  of  Land 
Management.  The  Ruby  Star  Ranch 
property  consists  of  approximately 
5,338  acres  of  undeveloped  land 
containing  mountainous  areas  and  a 
high  potential  of  archeological 
resources. 

The  properties  are  covered  properties 
within  the  meaning  of  section  10  of  the 
Coastal  Barrier  Improvement  Act  of 
1990,  Public  Law  101-591  (12  U.S.C 
1441a-3). 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of 
property  must  be  received  on  or  before 
January  5, 1994  by  the  Resolution  Trust 
Corporation  at  the  appropriate  address 
stated  above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  of  entities  of  State  or  local 
government;  and 

3.  "Qualified  organizations"  pursuant  to 
section  170(h)(3)  of  the  bitemal 
Revenue  Code  of  1986  (26  U.S.C 
170(h)(3)). 

Written  notices  of  serious  interest 
must  be  submitted  in  the  following 
form: 

NOTICE  OF  SERIOUS  INTEREST 

RE:  [insert  name  of  property) 

Federal  Register  Publication  Date: 
October  7, 1993 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  criteria  set  forth  in  Coastal 
Barrier  Improvement  Act  of  1990,  Public 
Law  101-591,  section  10(b)(2),  (12 
U.S.C.  1441a-3(b)(2)),  including,  for 
qualified  organizations,  a  determination 
letter  from  the  Internal  Revenue  Service 
regarding  the  organization's  status 
under  section  501(c)(3)  of  the  Internal 
Revenue  Code  (26  U.S.C  170(h)(3)). 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  offer  (e.g.,  price  and 
method  of  financing). 

4.  Declaration  of  entity  that  it  intends 
to  use  the  property  primarily  for 
wildlife  refuge,  sanctuary,  open  space, 
recreational,  historical,  cultural,  or 
natural  resource  conservation  purposes. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

Dated:  October  1, 1993. 
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Resolution  Trust  Corporation. 
WiUiam  J.  Tricarico, 

Assistant  Secretary. 

|FR  Doc.  93-24608  Filed  10-6-93;  8:45  am) 

BILUNO  COM  •714-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Chicago  Stock  Exchange,  Inc. 

Octobcrl,  1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Seoirities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Northern  Technologies  International  Corp. 
Common  Stock.  $.02  Par  Value  (File  No.  7- 
11326) 
Intercapital  California  Quality  Municipal 
Securities 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11327) 
Intercapital  New  York  Quality  Municipal 
Securities 
Conunon  Stock.  $.01  Par  Value  (File  No.  7- 
11328) 
PanAmerican  Beverages,  Inc 
Class  A  Common  Stock,  $.01  Par  Value 
(File  No.  7-11329) 
Colonial  Properties  Trust 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11330) 
Northern  Border  Partners  lyPL 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11331) 
Fortune  Petroleum  Corporation 
Common  Stock,  $.001  Par  Value  (File  No. 
7-11332) 
Integrated  Health  Services,  Inc. 
Common  Stock.  $.001  Par  Value  (File  No. 
7-11333) 
Belden,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11334) 
Capital  Guaranty  Corporation 
Common  Stock,  $.10  Par  Value  (File  No.  7- 
11335) 
Corrpro  Companies,  Inc. 
Common  Stock.  No  Par  Value  (File  No.  7- 
11336) 
Rex  Stores  Corporation 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11337) 
Chemical  k  Mining  Co.  of  Chile,  Inc. 
American  Depositary  Shares,  rep.  8  Ser.  B 
Share,  No  Par  Value  (File  No.  7-11338) 
Trinitech  Systems,  Inc. 
Common  Stock.  $.001  Par  Value  (File  No. 
7-11339) 
Northern  Border  Partners  LP. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11340) 
Ballard  Medical  Products 


Common  Stock,  $.10  Par  Value  (File  No.  7- 
11341) 
Templeton  Emerging  Markets  Income  Fund, 
Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11342) 
DVI,  Inc. 
Common  Stock.  $.005  Par  Value  (File  No. 
7-11343) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  1, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  apphcation  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc  93-24673  Filed  10-6-93;  8:45  am) 

BIUMO  COM  MIO-ei-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Inc. 

October  1.  1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(0(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

American  Select  Portfolio,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11344) 
Coca-Cola  FEMSA.  S. A.  de  C.V. 
American  Depositary  Shares  (rep.  10  sh. 
Ser.  L  Comm.  Stk.,  1  new  Peso  Par  Value 
(File  No.  7-11345) 
Cohen  ft  Steers  Total  Return  Realty  Fund, 
Inc 
Common  Stock,  $.001  Par  Value  (File  No. 
7-11346) 
International  Technology  Corp. 


Depositary  Shares  (rep.  1/100  sh.  Cum. 
Conv.  Exch.  Pfd.  Stk.  $100.00  Par  Value) 
(File  Na  7-11347) 
Kimco  Realty  Corp 
Depositary  Shares  (rep.  1/10  sh.  7.75%  Ser. 
A  Cum.  Red.  Pfd.  Stk.,  $1.00  Par  Value) 
(File  No.  7-11348) 
Morgan  Stanley  Group,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11349) 
Nuveen  Premium  Income  Municipal  Fund  6 
Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-11350) 
Sterling  Electronics 
Common  Stock.  $.50  Par  Value  (File  No.  7- 
11351) 
Newscorp  Overseas  Ltd. 
8»^%  Cum.  Gtd.  Pref.  shares,  Ser.  A. 
$25.00  Par  Value  (File  No.  7-11352) 
Ballard  Medical  Products 
Common  Stock.  $.10  Par  Value  (File  No.  7- 
11353) 
Templeton  Emerging  Markets  Income  Fund, 
Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11354) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  25, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  puryant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 
(FR  Doc.  93-24674  Filed  10-*-93;  8:45  am) 

BILUNO  COM  W10-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Inc. 

October  1,1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
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for  unlisted  trading  privileges  in  the 
following  securities: 

Buenos  Aires  Bmbotelladora  S.A. 
American  Depository  Shares  (File  No.  7- 
11312) 

Templeton  Emerging  Markets  Income  Fund, 
Inc. 
Common  Stock.  $.01  Par  Value  (File  Na  7- 
11313) 

Intercapital  Quality  Municipal  Securities 
Common  Shares  of  Beneficial  Interest.  $.01 
Par  Value  (File  No.  7-11314) 
Intercapital  California  Quality  Mimidpal 
Securities 
Common  Shares  of  BeneHcial  Interest.  $.01 
Par  Value  (File  No.  7-11315) 
Intercapital  New  York  Quality  Municipal 
Securities 
Common  Shares  of  Beneficial  Interest.  $.01 
Par  Value  (File  No.  7-11316) 
PanAmerican  Beverages,  Fnc 
Class  A  ConuDon  Stock,  $.01  Par  Vahie 
(File  No.  7-11317) 
Cohen  ft  Steers  Total  Return  Realty  Fund, 
Inc. 
Common  Stock,  $.001  Par  Value  (File  Na 
7-11318) 
Margaretten  Financial  Corporation 
Depository  Shares  each  representing  V*  of 
a  Share  of  Cum.  Pfd  Slock  {Pile  No.  7- 
11319) 
Boise  Cascade  CorpOTation 

$1.58  Depository  Shares  (File  Na  7-11320) 
Morthem  Border  Partners  l-P. 
Common  Units  Representing  Ltd.  Partner 
Interest.  $.01  Par  Value  (File  No.  7- 
11321) 

ntegrated  Health  Services,  Inc. 
Common  Stock,  $.001  Par  Value  (File  Na 
7-11322) 
ierenpet.  Inc. 
Common  Stock.  No  Par  Value  (File  No.  7- 
11323) 

/an  Kampen  Florida  Municipal  Opportunity 
Trust 
Sahres  Beneficial  Interest  (File  Na  7- 
11324) 
tellard  Medical  Products 
Common  Stock.  $.10  Par  Value  (File  Na  7- 
11325) 

These  securities  are  listed  and 
1  egistered  on  one  or  more  other  national 
I  lecurities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  25, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  maiiiets  and  the 
protection  of  investors. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

JonaduB  G.  Katz, 

Secretary. 

[¥R  Doc  93-24672  Filed  10-«-93: 8:45  ami 
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[Release  No.  34-32M1;  Fie  No.  SR-PHLX- 
92-^1] 

Setf-Regulatory  Organizations;  Riing 
and  Order  Granting  Acceterated 
Approval  to  a  Proposed  Rule  Change 
by  Philadelphia  Stock  Exchange,  Inc., 
Relating  to  an  Extension  of  the 
Deadlines  for  Submission  of  Exercise 
Advice  Memoranda  and  Notices  for 
Index  Optfon  Contracts 

September  30, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C  78s(b)(l),  notice  is 
hereby  given  that  on  December  14, 1992, 
the  Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  In  Items  I  and 
n  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.!  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX  proposes  to  amend 
Exchange  Rule  1042 A,  "Exercise  of 


'  On  January  15. 1993:  the  PHLX  atnended  Its 
proposal  to  establish  a  4:20  p.m.  Eastern  Time 
C'ET")  deadline  for  tiie  submission  of  index  option 
exercise  advice  forms  for  American-style  index 
options.  See  File  No.  SR-PHL.X-92-3  i ,  Amendment 
No.  1.  On  July  12, 1993.  the  PHLX  deleted 
Amendment  Na  1  and  filed  Amendment  No.  2, 
which  replaces  Amendment  )^.  1  and  amends 
Exchange  Rule  1042A,  "Exercise  of  Option 
Contracts,"  and  Floor  Procedure  Advice  ("Advice") 
G-1,  "Exercise  Requiremenls."  to  establi.-ih  the 
daadHnes  for  submitting  memoranda  to  exercise 
and  exercise  ad\nce  forms  to  the  Exchanee  as  4:1S 
p.m.  ET  or  five  minutes  afier  the  close  of  trading 
for  American-style  industry  (narrow-based)  index 
options,  and  4:20  p.m.  or  five  minutes  after  the 
close  of  trading  for  options  on  the  National  Ov«r- 
the-Counter  Index  ("XOC").  See  File  No.  SR- 
PHLX-92-31.  The  PHLX  also  amended  its  proposal 
Id  delete  references  in  the  filing  to  the  Utility  Index 
("LrrY")  and  the  PHLX/KBW  Bank  Index  t"BKX'T. 
See  Letter  bora  Edith  Hallahan.  Attori>ey,  Sfarket 
Surveillance,  PHLX.  to  Yvonne  Fraticelli,  Staff 
Attorney,  Options  Branch,  Division  of  Market 
Regulation  ("Division")  Commission,  dated  January 
20.  1993.  Finally,  the  Exchange  amended  its 
proDosal  to  make  clear  that  paragraph  (i)  and  (U)  of 
Exchange  Rule  104ZA.  as  amended,  apply  to 
Barrow-based  indexes,  and  that  paragraph  (ill) 
applies  to  the  XOC  See  Letter  from  Edith  Hallahan. 
Special  Counsel,  Regulatory  Services,  PHLX.  to 
Richard  Zack,  Branch  Chief,  Options  Branch. 
Division,  Commission,  dated  September  1, 1993. 


Option  Contracts,-  to  provide  that,  for 
American-style  indus^  (narrow-based) 
index  options,  the  deadline  for 
submitting  exercise  advices  and 
memoranda  to  exercise  shall  be  4:15 
p-m.  Eastern  Time  ("ET**)  or  five 
minutes  after  the  close  of  trading,  and 
that  the  deadline  for  submitting  exercise 
advices  and  memoranda  to  exercise 
National  Over-the-Counter  Index 
("XOC'T  options  shall  be  4:20  p.m.  ET 
or  five  minutes  after  the  close  of  trading. 
In  addition,  the  PHLX  proposes  to 
amend  Floor  Procedure  Advice 
("Advice")  G-1,  "Exercise 
Requirement,"  to  extend  the  daily  cut- 
off time  for  submitting  exercise  advice 
forms  for  25  or  more  American-style 
stock  index  options  to  the  Exchange's 
Surveillance  Post  to  4:20  p  jn.  ET  or  five 
minutes  after  the  close  of  trading  on  the 
day  of  the  exercise.  The  Advice,  as 
amended,  also  requires  firms  utilizing 
the  electronic  Qearing  Management  and 
Control  System  (C/MACS)  to  transmit 
index  exercise  instructions  to  the 
Options  Clearing  Corporation  ("OCC") 
according  to  the  time  frames  established 
by  the  Advice. 

The  text  of  the  proposal  is  available 
at  the  Office  of  the  Secretary,  the  PHLX, 
and  at  the  Commission. 

n.  Self-Regiilatory  Oi^anization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlie  Proposed  Role 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  pmpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

I  A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Currently,  Exchange  Rule  1042A 
requires  PHLX  member  organizations  to 
submit  a  memorandum  to  exercise  any 
stock  index  option  contract,  other  than 
Value  Line  bidex  ("VLE")  and  XOC 
option  contracts,  by  4:10  pjn.  ET.  In 
addition,  for  any  account  exercising  25 
or  more  contracts  in  the  same  series  on 
the  same  business  day  on  behalf  of  an 
individual  customer,  specialist,  ROT,  or 
firm,  the  firm  must  submit  an  exercise 
advice  form  to  the  Exchange  by  4:10 
p.m.  ET.  Exchange  Rule  1042A  also 
requires  PHLX  members  to  prepare  or 
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receive  a  memorandum  to  exercise  any 
American-style  index  option  contract 
before  the  deadline  stated  in  Exchange 
Rule  1042A  and  to  time-stamp  the 
exercise  instructions  to  confirm  the  time 
of  receipt  or  preparation. 

The  PHLX  s  exercise  advice  forms 
identify  the  entity  exercising,  the  option 
series  and  the  number  of  contracts  being 
exercised.  Pursuant  to  Exchange  Rule 
1042A(b).  index  exercise  advice  forms 
are  not  used  on  the  last  day  of  trading 
prior  to  the  expiration  date  of  that 
option  ("expiration  Friday").  On  an 
expiration  Friday,  paragraph  (b)  of 
PHLX  Rule  1042A  governs. 

Currently,  the  PHLX  Usts  one  narrow- 
based  American-style  stock  index 
option  on  the  Gold/Silver  Index 
("XAU")  which  trades  until  4:10  p.m. 
ET,  the  same  time  as  the  deadline  for 
member  firms  to  (i)  receive  or  prepare 
memoranda  to  exercise  such  options 
and  (ii)  submit  exercise  advice  forms  to 
the  Exchange  (if  the  account  is 
exercising  25  or  more  contracts  in  the 
same  series).*  Similarly,  the  PHLX  lists 
options  on  the  XOC,  a  broad-based 
index  which  trades  until  4:15  p.m.  ET, 
reflecting  an  additional  five  minutes  of 
trading  in  the  corresponding  futures. 
For  XOC  options,  the  deadline  for 
receiving  or  preparing  memoranda  to 
exercise  and  for  submitting  exercise 
advice  forms  (for  accounts  exercising  25 
or  more  contracts  in  the  same  series)  is 
4:15  p.m.  ET. 

The  Exchange  proposes  to  amend 
PHLX  Rule  1042A  to  extend  the 
deadline  for  submitting  exercise  advice 
forms  and  memoranda  to  exercise  PHLX 
narrow-based  American-style  index 
options  to  4:15  p.m.  ET  or  five  minutes 
after  the  close  of  trading.^  In  addition, 
the  PHLX  proposes  to  amend  Exchange 
Rule  1042A  to  provide  that  the  deadline 
for  submitting  exercise  advice  forms  and 
memoranda  for  XOC  options  shall  be 
4:20  p.m.  ET  or  five  minutes  after  the 
close  of  trading. 

The  PHLX  proposes  corresponding 
changes  to  Advice  G-1.  Specifically,  the 
PHLX  proposes  to  amend  Advice  G-1  to 
provide  that  specialists,  registered 
options  traders  ("ROTs"),  customers 
and  firms  must  submit  exercise  advice 


2  The  PHUC  also  trades  the  following  index 
options,  which  are  European-alyle  and,  thus,  not 
subject  to  the  exercise  advice  procedure  of 
Exchange  Rule  1024A-.  options  on  the  VLE.  a  broad- 
based  or  market  index,  and  options  on  two  Industry 
(narrow-based)  indexes,  the  BKX  and  the  UTY. 

'The  Exchange  proposes  to  add  the  language  "or 
five  minutes  after  the  close  of  trading."  in  the  event 
trading  does  not  begin  and  end  pu.'suant  to  ordinary 
procedures  and  time  frames.  See  e.g..  CBOE  Rule 
11.1  (.03)  and  Securities  Exchange  Act  Release  No. 
29860  (October  25. 1991).  S6  FR  5625  (November 
1.  1991)  (order  approving  File  No.  SR-C30E-91- 
2R). 


forms  for  25  or  more  American-style 
index  options  to  the  Exchange's 
Surveillance  Post  by  4:20  p.m.  ET  or 
five  minutes  after  the  close  of  trading  on 
the  day  of  the  exercise.  In  addition,  the 
proposal  provides  that  firms  utilizing  C/ 
MACS  must  transmit  index  exercise 
instructions  to  the  OCC  according  to  the 
time  frames  established  by  the  Advice. 

The  PHLX  believes  that  extending  the 
exercise  notice  cutoffs  should  ensure 
that  market  participants  are  afforded 
adequate  time  to  make  accurate 
investment  decisions,  including  time  to 
evaluate  their  final  position  after  closing 
prices  in  the  various  markets  have  been 
disseminated.  For  example,  the  PHLX 
notes  that  execution  reports  for  hedge 
orders  and  stocks  comprising  an  index 
may  not  be  available  immediately  after 
the  close  of  trading.  In  addition,  the 
Exchange  believes  that  the  proposal  may 
help  to  increase  liquidity  near  the  close 
of  trading,  as  market  participants  will  be 
able  to  remain  in  the  crowd,  focusing  on 
making  quality  markets  in  Ueu  of 
preparing  exercise  forms  for  submission 
by  the  close  of  trading. 

The  PHLX  also  believes  that  allowing 
an  additional  five  minutes  for  the 
submission  of  exercise  advice  forms  and 
memoranda  is  reasonable  and  should 
provide  the  advantages  cited  above. 

Finally,  the  PHLX  proposes  several 
nonsubstantive  changes  to  clarify 
exchange  Rule  1042A.  Specifically,  the 
PHLX  proposes  to  delete  current 
paragraph  (ii)  of  Exchange  Rule 
1042A(a)  and  incorporate  that  provision 
into  paragraph  (i)  for  clarity,  and  to 
delete  paragraph  (c)  from  Exchange  Rule 
1042A  because  paragraph  (c)  repeats  the 
provisions  of  current  paragraph  (a)(iii) 
(proposed  paragraph  (a)(ii)). 

Finally,  the  PHLX  notes  that  the 
Chicago  Board  Options  Exchange,  Inc. 
("CBOE").  the  Pacific  Stock  Exchange, 
Inc.  ("PSE").  and  the  American  Stock 
Exchange  ("Amex")  have  similarly 
extended  exercise  notice  cut-offs  for 
index  options.* 

For  the  above  reasons,  the  PHLX 
believes  that  the  proposed  rule  cheinge 
to  establish  a  4:15  p.m.  ET  deadline  for 
the  submission  of  index  option  exercise 
advice  forms  and  memoranda  for 
narrow-based  American-style  index 
options,  and  a  4:20  p.m.  ET  deadline  fop 
XOC  options,  is  consistent  with  section 
6  of  the  Act,  in  general,  and,  in 
particular,  with  section  6(b)(5),  in  that 
the  proposal  is  designed  to  promote  just 
and  equitable  principles  of  trade,  and  to 


foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  %vith  respect  to,  and 
facilitating  transactions  in  securities. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  Act  in  order  to 
conform  the  PHLX's  rules  to  the  rules  of 
the  Amex,  CBOE,  PSE,  and  the  Chicago 
Mercantile  Exchange  ("CME").* 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5) 
thereunder."  Specifically,  the 
Commission  believes  that  the 
amendments  to  Exchange  Rule  1042A 
and  Advice  G-1  which  extend  the 
deadline  for  submitting  exercise  advice 
forms  and  memoranda  will  benefit 
market  participants  by  allowing  them  to 
make  investment  decisions  based  upon 
the  evaluation  of  their  final  positions 
after  having  completed  trading  for  the 
day. 

The  Commission  also  believes  that  the 
proposal  will  benefit  the  market  in 
general  by  fostering  higher  quality 
markets  at  the  close  of  the  trading  day. 
First,  market  makers  will  not  be 
preoccupied  with  the  process  of 
submitting  exercise  advice  forms  prior 
to  the  actual  close  of  the  mark#t  and, 
therefore,  can  concentrate  more  fully  on 
providing  a  quality  market  at  the  close. 
Second,  market  participants  will  be  able 
to  determine  whether  or  not  their  orders 


*  See  Securities  Exchange  Act  Release  Nos.  29860 
(October  25. 1991).  36  FR  56254  (order  approving 
File  No.  SR-CBOE-91-28);  30152  (January  6. 1992). 
57  FR  1778  (order  approving  File  No.  SR-PSE-91- 
46):  and  31057  (August  19. 1992).  57  FR  36894 
(order  approving  File  No.  SR-Ainex-Q2-33). 


s  See  Amex  Rule  980C  (establishing  a  deadline  of 
4:15  p.m.  EST.  or  Tive  minutes  after  the  close  of 
trading):  CBOE  Rule  11.1,  Interpretatiotu  and 
Policies  .03  (establishing  a  deadline  of  3:20  p.m.. 
Central  Time  ("CT")  or  five  minutes  after  the  close 
of  trading):  PSE  Rule  7.15  (establishing  a  deadline 
of  1:20  p.m..  Pacific  Time,  or  five  minutes  after  the 
close  of  trading);  and  CME  Rule  550.  Under  the 
CME's  rules,  market  participants  have  an  additional 
five  minutes  to  settle  trades  after  3:15  p.m.  CT. 

•  15  U.S.C.  78ft6)(5)  (1988). 


Federal  Register  /  Vol.  58.  No.  193  /  Thursday.  October  7.  1993  /  Notices  52339 


on  other  related  markets  were  executed, 
such  as  orders  intended  to  hedge  their 
options  positions.  If  their  hedging 
transactions  in  other  markets  are  not 
executed  by  4:15  p.m.  ET.  for  narrow- 
based  American-style  index  options,  or 
4:20  p.m.  ET.  for  XOC  options,  then, 
under  the  proposal,  market  participants 
will  still  be  able  to  exercise  their 
options  positions  and  not  remain  in  an 
unhedged  position  after  the  close  of 
trading.  Third,  the  proposal  will  give 
market  participants  additional  time  to 
ervaluate  the  closing  prices  of  the  stocks 
that  are  used  to  calculate  the  indexes 
and  determine  whether  or  not  to 
exercise  their  positions. 

In  addition,  the  Commission  believes 
that  the  proposal  to  delete  current 
pjaragraph  (ii)  of  Exchange  Rule 
1042A(a)  and  to  incorporate  that 
provision  into  paragraph  (i),  and  to 
delete  paragraph  (c)  from  Exchange  Rule 
J042A  because  it  repeats  existing 
provisions  of  the  rule  will  help  to  clarify 
the  appUcation  of  the  rule. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The 
Commission  finds  that  the  PHLX's 
proposal  to  extend  the  deadline  for 
submitting  exercise  advice  forms  and 
preparing  exercise  memoranda  is 
similar  to  the  Amex,  CBOE.  and  PSE 
proposals  previously  approved  by  the 
Commission  and  raises  no  new  issues.' 
The  Commission  notes  that  it  received 
no  comments  on  the  previously 
approved  CBOE.  Amex.  and  PSE 
proposals.  In  addition,  as  discussed 
above,  the  change  will  provide  a  variety 
of  benefits  to  market  participants. 
Accordingly,  the  Commission  believes 
that  granting  accelerated  approval  of  the 
proposed  rule  change  is  appropriate  and 
consistent  with  Section  6  of  the  Act. 

l\f.  Solicitation  of  Comments 

(Interested  persons  are  invited  to 
submit  written  data,  views  and 
ai]guments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW.. 
Washington.  DC  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
October  28. 1993. 

It  is  therefore  ordered.  Pursuant  to 
Section  19(b)(2)  of  the  Act.a  that  the 
proposed  rule  change  (SR-4»HLX-92- 
31)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc.  93-24590  Filed  10-6-93;  845  am) 
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[Release  No.  34-32990;  tntemational  Series 
Release  No.  586;  Ftle  No.  SR-PHLX-«2-10] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
Nos.  1  and  2  to  the  Proposed  Rule 
Change  by  the  Philadelphia  Stock 
Exchange,  Inc.,  Relating  to  the 
Eligibility  of  Registered 
Representatives  To  Sell  Foreign 
Currency  Options 

September  30, 1993. 

'    On  April  10, 1992,  as  amended  on 
September  14. 1993.  and  September  28. 
1993.  the  Philadelphia  Stock  Exchange, 
hic.  ("PHLX"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder, a  a 
proposal  to  amend  Exchange  Rule 
1024(a)(ii)  to  allow  registered 
representatives  who  passed  the  Series  7 
General  Securities  Representative 
Examination  ("Series  7  Examination") 
prior  to  June  1986  to  sell  PHLX  foreign 
ourency  options. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  30705  (May 
14. 1992),  57  FR  21688.  No  comments 
were  received  on  the  proposed  rule 
change.3 


'S««Dot«s,  supra. 


•15U.S.C78»(b)(2)(1982). 
•17  CFR  200.3O-3(a)(12)  (1992). 
» 15  U.S.C  7«s(b)(l)  (1982). 
» 17  CFR  240.19b-4  (1992). 
•On  September  14, 1993,  the  PHLX  amended  it* 
proposal  to  establish  ao  application  procedura 


Since  June  1986,  the  Series  7 
Examination  has  included  questions 
regarding  the  trading  of  listed  foreign 
currency  options.  For  that  reason, 
registered  representatives  who  passed 
the  Series  7  Examination  after  June  1986 
have  been  eligible  to  sell  foreign 
currency  options  on  the  PHLX.  The 
PHLX  proposes  to  amend  Exchange 
Rule  1024(a)(ii)  to  estabUsh  a  procedure 
which  will  allow  registered 
representatives  who  passed  the  Series  7 
Examination  prior  to  June  1986  to  sell 
PHLX  foreign  currency  options.  The 
proposal'will  apply  solely  to  registered 
representatives  who  are  associated  with 
PHLX  member  firms  or  participant 
organizations  of  the  PHLX.* 

The  purpose  of  the  proposal  is  to 
permit  registered  representatives 
qualified  by  the  length  and  depth  of 
their  industry  experience  to  sell  foreign 
currency  options  without  having  to  pass 
a  separate  examination,  sucli  as  the 
Series  15  Examination,  that  relates 
solely  to  foreign  currency  options.  The 
PHLX  states  that  its  members  and 
participant  organizations  have  urged  the 
PHLX  to  increase  accessibility  to  selling 
foreign  currency  options  because,  aside 
from  "housekeeping  idiosyncracies," 
the  foreign  currency  options  program  is 


through  which  registered  representatives  who 
passed  the  Series  7  Examination  prior  to  1986  may 
become  eligible  to  sell  foreign  currency  options  on 
the  PHLX  without  passing  the  Series  15 
Examination  Specirically.  a  registered 
representative  who  passed  the  S»ne8  7  Examination 
prior  to  1986  may  submit  to  the  Exchange's  Director 
of  Examinations  an  Exchange-approved  form, 
"Application  for  Waiver  of  Series  15  Examination." 
which  requires  a  description  of  the  registered 
representative's  options  experience  and 
certiTication  of  that  experience  by  a  current  or 
former  supervisor  with  knowledge  of  the  registered 
representative's  options  experience.  The  supervisor 
must  certify  that  the  applicant  understands  options 
and  has  applied  his  knowledge  In  the  course  of 
trading  and  monitoring  options  positions  over  a 
period  of  no  less  than  six  months.  The  Exchange 
will  review  the  applications  and,  based  on  the 
information  provided  in  the  application,  the 
Director  of  Examinations  will  determine  whether 
the  registered  representative  demonstrates  sufTicienl 
knowledge  of  foreign  currency  options  and  the 
underlying  markets  to  allow  the  registered 
representative  to  sell  foreign  currency  optioiu 
without  taking  the  Series  15  Examination.  See 
Letter  from  Gerald  D.  O'Connell.  Vice  President. 
Market  Surveillance,  PHLX.  to  Richard  Zack. 
Branch  Chief,  Options  Branch,  Division  of  Market 
Regulation  ("Division"),  Commission,  dated 
September  2, 1993  ("Amendment  Na  1").  In 
addition,  the  PHLX  modified  the  text  of  proposed 
Cornmentary  .06  to  clarify  that  the  waiver  of  the 
Series  15  Examination  is  not  automatic,  but  is 
subiect  to  approval  based  on  the  information 
contained  in  the  application.  See  Letter  from  Gerald 
D.  O'Connell.  Vice  President,  Market  Surveillanca, 
PHLX,  to  Richard  Zack.  Branch  Chief,  Options 
Regulation,  Division.  Commission,  dated  September 
28. 1993  ("Amendment  No.  2"). 

«See  Letter  from  William  W.  Uchimoto.  General 
Counsel.  PHLX,  to  Richard  Zack.  Branch  Chief. 
Options  Branch,  Division,  Commission,  dated  may 
27, 1993. 
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similar  to  the  equity  options  program.  In 
this  regard,  the  PHLX  notes  that  foreign 
currency  q^tions  trade  pursxiant  to  the 
same  auction  market  regimen  and  have 
the  same  imderhying  characteristics  as 
equity  options  with  regard  to  their 
issuer,  clearing  guarantees,  uniform 
margin  requirements.  suitabiUty 
standards,  and  the  existence  of  position 
and  exercise  Umits.  While  the  actual 
margin  requirements  and  position  and 
exercise  limits  may  differ,  the  PHLX 
beheves  that  such  differences  are  easily 
discemibie  specification  differences 
rather  than  core  substantive  differences. 

The  PHLX  explains  that  its  foreign 
currency  options  market  has  matured  to 
the  point  that  it  is  now  an  essential  and 
integral  part  of  the  securities  business. 
The  PHLX  has  determined  that 
registered  representatives  who  passed 
the  Series  7  Examination  prior  to  hme 
1986  are  at  least  as  qualified  to  trade 
foreign  currency  options  as  registered 
representatives  who  passed  the  Series  7 
Examination  after  June  1986. 

The  PHLX  notes  that  firms  will 
continue  to  determine  the  segment  of 
their  sales  force  that  vrill  sell  foreign 
currency  options  and.  Kkewise,  that 
firms  will  continue  to  bear  the 
responsibility  of  assuring  that  their  sales 
forces  are  supervised  properly  by 
appropriate  personnel.  In  addition,  the 
PHLX  has  developed  an  application 
procedure  through  which  registered 
representatives  who  passed  the  Series  7 
Examination  prior  to  1986  may  become 
eligible  to  sell  foreign  currency  options 
on  the  PHLX  without  passing  the  Series 
15  Examination.  Specifically,  a 
registered  representative  who  passed  the 
Series  7  Examination  prior  to  1986  may 
submit  to  the  Exchange's  Director  of 
Examinations  an  Exchange-approved 
form.  "Application  for  Waiver  of  Series 
15  Examination."  which  describes  the 
registered  representative's  options 
experience  and  contains  the 
certification  of  a  current  or  former 
supervisor  with  knowledge  of  the 
registered  representative's  options 
experience  which  states  that  the 
applicant  understands  options  and  has 
apphed  his  knowiedge  in  the  course  of 
trading  and  monitoring  options 
positions  m-er  a  period  of  no  less  than 
six  months.  The  Exchange  will  review 
the  applications  and.  based  on  the 
information  provided  in  the  application, 
the  Director  of  Examinations  will 
determine  whether  the  registered 
representative  demonstrates  sufficient 
knowledge  of  foreign  currency  options 
and  the  underlying  markets  to  allow  the 
registered  representative  to  sell  foreign 


currency  options  without  taking  the 
Series  15  Examination.* 

The  Series  15  Examination  will 
continue  to  be  a  prerequisite  for 
registered  representatives  whose 
exclusive  sales  focus  is  foreign  currency 
options  and  w+io  have  not  passed  the 
Series  7  Examination. 

"The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  with  the 
requirements  of  section  6(bX5)  in  Aat 
the  proposal  is  designed  to  protect 
investors  and  the  public  interest. 
PHLX  Rule  1024,  "Conduct  of 
Accounts  for  Options  Trading," 
provides  that,  prior  to  soliciting  or 
accepting  customers'  orders  in  foreign 
currency  options,  account  executives  of 
member  organizations  must  complete  an 
examination  "prescribed  by  the 
Exchange  for  the  purpose  ot 
demonstrating  an  adequate  knowledge 
of  foreign  currency  options  and  of  the 
markets  for  the  underlying  foreign 
ciuTencies."«The  Commission  agrees 
with  the  PHLX's  determination  that 
registered  representatives  %vho  passed 
the  Series  7  Examination  prior  to  June 
1986  may  be  adequately  quaUfied  to 
trade  fore^  currency  optitms  on  the 
PHLX.  In  this  regard,  the  Commission 
shares  the  PHLX's  conclusion 
concerning  the  common  characteristics 
of  foreign  currency  options  and  equity 
options.  In  particular,  foreign  currency 
options  trade  pursuant  to  the  same 
auction  market  regimen  and  have  the 
same  underlying  rfiaracteristics  as 
equity  options  with  regard  to  their 
issuer,  applicable  clearing  guarantees, 
uniform  margin  requirements, 
suitability  standards,  and  the  existence 
of  position  and  exercise  limits.  Thus, 
despite  the  unique  nature  of  the  foreign 
currency  optioiu  market,  the 
Commission  believes  that  it  is 
reasonable  for  the  PHLX  to  conclude 
that  registered  representatives  who 
passed  the  Series  7  Elxamination  prior  to 
June  1986  may  be  qualified  to  trade 
foreign  currency  options. 

In  this  regard,  the  Commission 
believes  that  the  application  procedure 
developed  by  the  PHLX  should  help  to 
ensure  that  only  registered 
representatives  with  adequate 
experience  in  options  trading  and 
knowledge  of  fore^  currency  options 
and  the  underlying  markets  will  be 
permitted  to  waive  the  Series  15 
Examination.  The  Commission  notes,  in 
addition,  that  under  the  rules  of  the 


National  Association  of  Securities 
Dealers,  Inc.  ("NASD"),  a  registered 
representative  whose  employment  as  a 
representative  or  principal  has  been 
terminated  for  a  period  of  two  years  or 
more  would  be  required  to  retake  the 
current  Series  7  Examination,  which 
includes  questions  on  foreign  currency 
options.'  Thus,  a  registered 
representative  who  passed  the  Series  7 
prior  to  June  1986  and  left  the  industry 
for  a  period  of  two  years-or  more  would 
be  required  to  retake  the  Series  7 
Examination. 

Ii  summary,  the  Commission  beheves 
that  the  procedures  for  waiver  approval, 
along  with  the  NASD's  two-year 
requirement,  will  ensure  that  registered 
representatives  who  passed  the  Series  7 
Examination  prior  to  1986  and  who  are 
approved  by  the  Exchange  for  waiver  of 
the  Series  15  Examination  should  have 
the  knowledge,  skills,  and  abilities  to 
trade  foreign  cixrrency  options' 
Moreover,  the  Commission  notes  that 
the  proposal  retains  the  requirement 
that  registered  representatives  take  the 
Series  15  examinations  if  their  exclusive 
sales  focus  is  on  foreign  currency 
options,  and  they  have  not  passed  the 
Series  7  Examination.  By  enabling 
additional  qualified  representatives  to 
trade  foreign  currency  options,  the 
Commission  believes  that  the  PHLX's 
proposal  should  help  the  PHLX  to 
maintain  the  depth  and  liquidity  of  its 
foreign  currency  options  markets,  which 
will  benefit  market  participants. 

"Hie  Commission  finds  go«d  cause  for 
approving  Amendment  Nos.  1  and  2  to 
the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  Cling  thereof  in 
the  Federal  Register  because  the 
amendments  strengthen  and  clarify  the 
Exchange's  proposal.  Amendment  No.  1 
sets  forth  the  specific  conditions  under 
which  a  waiver  will  be  granted. 
Amendment  No.  2  clarifies  the  text  of 
Commentary  .06  by  stating  specifically 
that  a  waiver  is  not  automatic,  but  is 
subject  to  the  Exchange's  approval 
based  on  the  information  contained  in 
the  appUcation.  Accordingly,  the 
Commission  believes  that  it  is 
consistent  with  section  6(b)(5)  of  the  Act 
to  approve  Amendment  Nos.  1  and  2  to 
the  PHLX's  proposal  on  an  accelerated 
basis. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 
1  and  2.  Persons  making  written 


>  Sm  Amendment  No.  1.  ii^ra  note  3. 
•  See  mUC  Rnh  ie2«(aNHV 


'  See  NASD  Manual  Schedule  C  Part  ffl(lMc). 
"Requirement  for  Examination  on  Lapse  of 
Registration."  See  also  Letter  from  Edith  Hallahan, 
Attorney.  MailM  SmnmSanc:  PHLX.  to  Sfaaioa 
La%vson.  Assistant  Director.  Division,  Commission, 
dated  April  22, 1993. 
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submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW.,  Washington.  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
October  28, 1993. 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
PHLX-92-10)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-24591  Filed  l(>-«-93;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safet^ 
Administration  ^ 

Research  and  Development  Programs 
Meeting 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
descrit>e  and  discuss  specific  research 
and  development  projects  and  requests 
suggestions  for  agenda  topics. 
DATES  AND  TIMES:  The  National  Highway 
Traffic  Safety  Administration  will  hold 
■a  public  meeting  devoted  primarily  to 
•  presentations  of  specific  research  and 
development  projects  on  October  12. 
1993.  beginning  at  1:30  p.m.  and  ending 
at  approximately  5  p.m.  Tbe  deadline 
for  interested  parties  to  suggest  agenda 
topics  is  4:15  p.m.  on  September  17, 
1993.  Questions  may  be  submitted  in 
advance  regarding  the  Agency's  research 


•17  CFR  200.3O-3(a)(12)  11992). 


and  development  projects.  They  must  be 
submitted  in  writing  by  October  4. 1993 
to  the  address  given  below.  If  sufficient 
time  is  available,  questions  received 
after  the  October  4  date  will  be 
answered  at  the  meeting  in  the 
discussion  period.  The  individual, 
group  or  company  asking  a  question 
does  not  have  to  be  present  for  the 
question  to  be  answered.  A  consolidated 
list  of  the  questions  submitted  by 
October  4  will  be  mailed  to  interested 
personnel  by  October  6  and  will  be 
available  at  the  meeting. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Ramada  Inn,  near  Detroit  Metro. 
8270  Wickham  Rd.,  Romulus,  MI  48174. 
Suggestions  for  specific  R&D  topics  as 
described  below  and  questions  for  the 
October  12, 1993  meeting  relating  to  the 
Agency's  research  and  development 
programs  should  be  submitted  to  George 
L.  Parker,  Associate  Administrator  for 
Research  and  Development,  NRD-01. 
National  Highway  Traffic  Safety 
Administration,  room  6206,  400 
Seventh  St.  SW..  Washington,  DC 
20590.  The  fax  number  is  202-366- 
5930. 

SUPPLEMENTARY  INFORMATION:  NHTSA 
intends  to  provide  detailed 
presentations  about  its  research  and 
development  programs  in  a  series  of    ' 
quarterly  public  meetings.  The  purpose 
is  to  make  available  more  complete  and 
timely  information  regarding  the 
Agency's  research  and  development 
programs.  At  the  first  meeting,  on  April 
6. 1993.  NHTSA  officials  fix)m  the  Office 
of  Research  and  Development  provided 
a  summary  overview  of  research  and 
development  projects  in  the  areas  of 
crashworthiness  and  crash  avoidance. 
At  the  second  meeting,  held  on  June  23. 
1993.  NHTSA  staff  gave  detailed 
presentations  about  the  agency  frontal 
and  rollover  crash  protection  research 
projects,  including  the  topics  of 
structural  integrity,  door  latch  integrity, 
and  glass-plastic  glazing.  The  next 
meeting  in  this  series  will  be  held  on 
October  12. 1993. 

NHTSA  requests  suggestions  from 
interested  parties  on  the  specific  agenda 
topics.  NHTSA  will  base  its  decisions 
about  the  agenda  on  the  suggestions  it . 
receives  by  September  17, 1993.  Before 
the  meeting,  it  will  publish  a  notice 
listing  the  research  and  development 
topics  to  be  discussed.  NHTSA  asks  that 
the  suggestions  be  taken  from  the  list 
below  and  that  they  be  hmited  to  five, 
in  priority  order,  so  that  the 
presentations  at  the  October  12  R&D 
meeting  can  be  most  useful  to  the 
audience.  The  list  does  not  include  the 
topics  discussed  at  the  previous  meeting 
on  June  23. 1993. 


Specific  Crashworthiness  R&D  topics 
are: 

Dynamic  side  impact — LTVs 

Hybrid  III  chest  deflection 

Improved  safety  belt  design 

Upgrade  fuel  system  integrity 

Highway  traffic  injury  studies 

Head  and  neck  injury  research 

Thorax  injury  research 

Human  injury  simulation  and  analysis 

Crash  test  dummy  component 
development 

Vehicle  aggressivity  and  fleet 
compatibihty 

Upgrade  side  crash  protection 

Upgrade  seat  and  occupant  protection 
system 

Child  safety  research 

Electric  vehicle  safety 
Specific  Crash  Avoidance  R&D  topics 
are: 

Vehicle  motion  environment 

Crash  causal  analysis 

Heavy  truck  antilock  brake  systems 

Long  combination  vehicle  safety 

Drowsy  driver  monitoring 

Driver  workload  assessment 
Specific  topics  from  the  National  Center 
for  Statistics  and  Analysis  are: 

New  data  elements  for  FARS  and 
NASS 

Special  crash  investigations  program 
regarding  air  bag  performance 

Pedestrian  special  NASS  data 
colltoion  project 

Critical  Outcome  Data  Evaluation 
System  (CODES)— Unkage  of 
databases  on  police  accident 
reporting  and  medical  outcomes. 

This  meeting  is  followed  on  the  next 
day  by  the  regular  quarteriy  NHTSA 
Technical  Industry  Meeting,  which  was 
announced  on  August  19, 1993  (58  FR 
44206). 

Questions  re'garding  research  projects 
that  have  been  submitted  in  writing  in 
advance  will  be  answered  as  time 
permits.  A  transcript  of  the  meeting, 
copies  of  materials  banded  out  at  the 
meeting,  and  copies  of  the  suggestions 
offered  by  commenters  will  be  available 
for  public  inspection  in  the  NHTSA 
Tedinical  Reference  Section,  room 
5108,  400  Seventh  Street  SW., 
Washington,  DC  20590.  Copies  of  the 
transcript  will  then  be  available  at  10 
cents  a  page,  upon  request  to  NHTSA 
Technical  Reference  Section.  The 
Technical  Reference  Section  is  open  to 
the  public  from  9:30  a.m.  to  4  p.m. 

NHTSA  will  provide  technical  aids  to 
participants  as  necessary,  during  the 
NHTSA  Industry  Research  and 
Development  Meeting.  Thus  any  person 
desiring  assistance  of  "auxiliary  aids" 
(e.g.  sign-language  interpreter, 
telecommunication  devices  for  deaf 
persons  (TTDs),  readers,  taped  texts, 
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brailie  materials,  or  large  print  materials 
and/or  a  magnifying  device),  please 
contact  Baibara  Coleman  on  202/366- 
1537  by  COB  October  4, 1993. 
FOR  FURTHER  MRSRMATION  CONTACT: 
Dr.  Richard  L.  Strombotne.  Special 
Assistant  fw  Technology  Transfer 


Policy  and  Programs,  Office  of  Research 
and  Developmoit,  400  Seventh  Street 
SW.,  Wa^iington.  DC  20590.  Telephone: 
202-366-4730.  Fax  number  202-366- 
5930. 


Issued:  September  7. 1981. 
George  L.  Pai^er. 

Associate  Administrator fwReseardh  and 

Development. 

IFR  Doc.  9J-24698  Filed  10-6-93;  8:45  am| 
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Sunshine  Act  Meetings 


Thfe  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  putdished  under 
the  "GovemnDent  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  use.  552l)<e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
October  13, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington.  DC  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments. 
p>romotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 


(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  October  5, 1993. 
Jennilier  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-24859  Filed  10-5-93;  3:10  pm) 
Ba.UNC  COM  6»»-0t-» 

NATIONAL  SOENCE  FOUNDATION 

National  Science  Board 

DATE  AND  TMK: 

October  14. 1993,  2:00  p.m.  Qosed  Session 
October  15. 1993,  8:30  a.m.  Qosed  Session 
October  15, 1993, 9:00  a.m.  Open  Session 

PLACE:  National  Science  Foundation, 
1800  G  Street,  NW.,  Room  540, 
Washington,  DC  20550. 
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STATUS: 

Part  of  this  meeting  will  be  open  to  the 
public. 

Part  of  this  meeting  will  be  closed  to  the 
publia 

MATTERS  TO  BE  CONStOEREO: 
Thursday,  October  14, 19S3 

Closed  Session  (2:00  p.m.-3-30 p.m.) 

1.  Minutes  of  August  1993  Meeting 

2.  FY  1995  Budget 

Friday,  October  15, 1993 

Oosed  Session  (830  a.m.-9:00  ojn.) 

3.  Grants  and  Contracts 

Open  Session  (9i)0  aan.-l  1  Mi  p.m.) 

4.  Minutes  from  August  Meeting 

5.  Acting  Director's  Report 

6.  Reports  from  Committees 

7.  Astronomy  Review 

8.  Other  Business 
Marts  Cehelsky, 
Executive  Officer. 

IFR  Doc.  93-24842  Filed  10-5-93;  2:31  pm| 
BtLLMQCOOE  76S6-01-M 
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October  7,  1993 
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Part  II 

Department  of 
Health  and  Human 
Services 

Social  Security  Administration 

20  CFR  Parts  404  and  416 
Federal  Old-Age,  Survivors  and  Disability 
Insurance  and  Supplemental  Security 
Income;  Listing  of  Impairments — 
Respiratory  System;  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parts  404  and  416 
[Regulations  Ho.  4  and  16] 
RtN0960-ABOO 

Federal  Old-Age,  Survivors  and 
Disability  Insurance  and  Supplemental 
Security  Income;  Listing  of 
Impairments — Respiratory  System 

agency:  Social  Security  Administration. 

HHS. 

action:  Final  rules. 

SUMMARY:  These  amendments  revise  the 
criteria  in  the  Listing  of  Impairments 
(the  listings)  that  we  use  to  evaluate 
respiratory  impairments  for  adults  and 
children  who  claim  Social  Security 
benefits  or  supplemental  security 
income  (SSI)  payments  based  on 
disability  under  title  II  and  title  XVI  of 
the  Social  Security  Act  (the  Act).  The 
revisions  reflect  advances  in  medical 
Icjiowledge,  treatment,  and  methods  of 
evaluating  respiratory  impairments. 
EFFECTIVE  DATE:  These  rules  are  effective 
October  7, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cassandra  Bond  or  Alicia  Matthews, 
Legal  Assistants,  3-B-l  Operations 
Building.  6401  Security  Boulevard, 
Baltimore,  MD  21235,  (410)  965-1794  or 
965-1713. 

SUPPLEMENTARY  INFORMATION:  The  Act 
provides,  in  title  II,  for  the  payment  of 
disability  benefits  to  workers  insured 
under  the  Act.  Title  II  also  provides  for 
the  payment  of  child's  insurance 
benefits  for  persons  who  became 
disabled  before  age  22  and  widow's  and 
widower's  insurance  benefits  based  on 
disability  for  widows,  widowers  and 
surviving  divorced  spouses  of  insured 
individuals.  In  addition,  the  Act 
provides,  in  title  XVI,  for  SSI  payments 
to  persons  who  are  disabled  and  have 
limited  income  and  resources.  For 
workers  insured  under  title  II,  for 
children  of  workers  insured  under  title 
II  who  become  disabled  before  age  22, 
for  widows,  widowers  and  surviving 
divorced  spouses  claiming  widow's  or 
widower's  insurance  benefits  based  on 
disability  under  title  11,  and  for  adults 
claiming  SSI  benefits  based  on 
disability,  "disability"  means  inability 
to  engage  in  any  substantial  gainful 
activity.  For  children  under  the  age  of 
18  who  apply  for  SSI  payments  based 
on  disability,  "disability"  means  that 
the  child's  physical  or  mental 
impairment(s)  is  of  comparable  severity 
to  an  impairment  that  would  make  an 


adult  (a  person  age  18  or  older) 
disabled.  Under  both  title  II  and  title 
XVI,  "disability"  must  be  by  reason  of 
a  medically  determinable  physical  or 
mental  impairment  or  combination  of 
impairments  which  can  be  expected  to 
result  in  death  or  which  has  lasted  or 
can  be  expected  to  last  for  a  continuous 
period  of  at  least  12  months. 

Under  the  sequential  evaluation 
process,  if  the  evidence  shows  th9t  an 
individual  is  not  engaging  in  substantial 
gainful  activity  and  has  an 
impairment(s)  that  meets  the  statutory 
duration  requirement,  is  severe,  and 
meets  or  equals  in  severity  a  listing 
criteria,  the  individual  is  disabled.  (In 
the  case  of  a  child  applying  for  SSI,  this 
includes  consideration  of  whether  the 
child's  impairment(s)  is  functionally 
equivalent  to  a  listed  impairment,  as 
defined  in  §  416.926a.)  If  the 
impairment(s)  does  not  meet  or  equal  in 
severity  any  listing  criteria,  no 
conclusion  regarding  disability  is  made. 
Rather,  we  evaluate  all  signs,  symptoms, 
laboratory  findings,  and  other  evidence 
to  determine  whether  the  person  is 
disabled.  For.an  adult,  we  assess 
residual  functional  capacity  and,  based 
on  that  assessment,  determine  whether 
the  claimant  retains  the  capacity  to 
perform  past  relevant  work,  or,  if  not, 
whether  he  or  she  retains  the  capacity 
to  perform  any  other  work  considering 
his  or  her  residual  functional  capacity, 
age.  education,  and  work  experience.  If 
not,  the  adult  is  disabled.  For  a  child 
under  the  age  of  18  applying  for  SSI,  we 
individually  assess  the  child's  ability  to 
function  to  determine  whether  there  is 
a  substantial  reduction  in  the  child's 
ability  to  function  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner.  If  there  is  such  a 
substantial  reduction,  the  child  is 
disabled. 

Medical  criteria  for  evaluating 
disability  and  blindness  at  the  third  step 
of  the  sequential  evaluation  processes 
for  adults  and  children  are  found  in  the 
listings  which  are  set  out  as  appendix  1 
to  subpart  F  of  part  404  of  our 
regulations.  The  listings  include 
examples  of  the  most  commonly 
occurring  medical  conditions  for 
persons  who  file  applications  for 
disability  benefits.  It  describes,  for  each 
of  13  major  body  systems,  impairments 
that  are  considered  severe  enough  to 
prevent  an  individual  from  engaging  in 
any  gainful  activity,  or  in  the  case  of  a 
child  under  the  age  of  18  applying  for 
SSI,  examples  of  impairments  that  are 
severe  enough  to  prevent  a  child  from 
functioning  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner.  Most  of  the  listed 
impairments  are  permanent  or  are 


expected  to  result  in  death;  in  some 
instances,  a  specific  durational 
requirement  is  a  part  of  the  medical 
criteria  for  the  imfiairment  (in  addition 
to  the  12-month  duration  requirement 
that  applies  to  all  impairments  that  are 
not  expected  to  result  in  death). 

Appendix  1  consists  of  two  parts,  part 
A  and  part  B.  The  criteria  in  part  A 
apply  to  the  evaluation  of  impairments 
of  adults  but  may,  in  some  cases,  be 
appropriate  for  evaluating  impairments 
in  children  under  age  18.  Part  B 
contains  medical  criteria  for  the 
evaluation  of  impairments  in  children 
under  age  18  when  the  criteria  in  part 
A  do  not  give  appropriate  consideration 
to  the  particular  effects  of  the  disease 
processes  in  childhood.  In  evaluating 
disability  for  a  child  under  age  18,  we 
use  part  B  first.  If  the  criteria  in  part  B 
do  not  apply,  then  we  use  the  medical 
criteria  in  p)art  A,  when  the  criteria  are 
appropriate.  To  the  extent  possible,  we 
maintain  a  structural  and  content 
relationship  between  parts  A  and  B  (see 
§§404.1525  and  416.925).  When  part  A 
criteria  are  repeated  in  part  B,  our  intent 
is  to  eliminate  any  question  about  their 
application  to  children. 

When  we  revised  the  listings  on 
December  6, 1985  (50  FR  50068),  we 
indicated  that  medical  advancements  in 
disability  evaluation  and  treatment  and 
program  experience  would  require  that 
the  listings  periodically  be  reviewed 
and  updated.  Accordingly,  we  specified 
termination  dates  ranging  from  4  to  8 
years  for  each  of  the  specific  body 
system  listings.  These  dates  currently 
appear  in  the  introductory  paragraphs  of 
the  listings.  One  extension  for  the 
termination  date  for  part  A  of  the 
respiratory  system  appeared  in  the 
Federal  Register  of  November  27, 1991 
(56  FR  60059),  and  extended  the 
original  date  on  which  the  part  A 
listings  would  no  longer  be  effective 
from  December  6, 1991,  to  December  7, 
1992.  A  second  extension  for  the 
termination  date  for  part  A  of  the 
respiratory  system  aprpeared  in  the 
Federal  Register  of  December  7.  1992 
(57  FR  57665),  and  extended  the 
termination  date  to  June  7.  1993.  A  third 
extension  for  part  A  of  the  respiratory 
system  appeared  in  the  Federal  Register 
of  June  7, 1993  (58  FR  31906).  and 
extended  the  date  on  which  the  listings 
would  no  longer  be  effective  to 
December  6, 1993.  We  are  now  updating 
the  respiratory  system  listings  in  both 
3.00  (part  A)  and  103.00  (part  B).  and 
extending  the  effective  date  of  these 
revised  listings  for  7  years  fit)m  the  date 
of  their  publication.  Therefore,  7  years 
after  publication  of  these  final  rules, 
these  regulations  will  cease  to  be 
effective,  unless  they  are  extended  by 
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the  Secretary  or  revised  and 
promulgated  again. 

We  published  these  regulations  in  the 
Federal  Register  (56  FR  52231)  as  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
on  October  18. 1991.  Interested  persons, 
organizations.  Government  agencies, 
and  other  groups  were  given  60  days  to 
comment.  The  comment  period  ended 
December  17. 1991.  We  received  letters 
from  11  commenters.  These  comments 
are  addressed  below. 

fxplanation  of  the  Final  Rules 

We  have  updated  these  final  rules  to 
provide  criteria  for  evaluating 
respiratory  impairments  at  the  listing 
level  of  severity  reflecting  state-of-the- 
art  medical  science  and  technology.  The 
basic  approach  underlying  the  final 
respiratory  system  listings  is  to  place 
less  emphasis  on  the  diagnosis  of 
disease,  and  to  emphasize  the  impact  of 
the  impairment(s)  on  a  person's  ability 
to  perform  work-related  activities  or.  in 
the  case  of  a  child  applying  for  SSI 
payments  based  on  disability,  on  the 
child's  ability  to  function 
independently,  appropriately,  and 
effectively  in  an  age-appropriate 
manner. 

We  revised  the  respiratory  system 
listings  with  information  we  received 
from  individuals  recommended  by 
various  medical  professional  group>s. 
including  the  American  Medical 
Association,  the  American  Thoracic 
Sodety,  the  American  Lung 
Association,  the  American  College  of 
Chest  Physicians,  the  American  Society 
of  Internal  Medicine,  the  American 
College  of  Physicians,  the  Cystic 
Fibrosis  Foundation,  and  the  American 
Nurses  Association.  We  also  received 
information  ft'om  individual  Federal 
and  State  representatives  who  have 
expertise  in  evaluating  disability  claims 
Involving  respiratory  impairments.  We 
also  obtained  information  from 
individual  pediatric  experts  to  revise 
the  part  B  listings. 

Tne  final  listings  revise  the  criteria  to 
encompass  disorders  for  which  specific 
criteria  have  not  been  previously 
published  (e.g..  sleep-related  breathing 
disorders)  and  to  include  state-of-the-art 
evaluative  techniques.  All  of  the 
techniques  (tests,  procedures,  etc.)  cited 
in  the  regulations  are  generally  available 
and  are  included  in  the  cumulative  list 
of  New  or  Improved  Diagnostic 
Techniques,  as  published  in  the  Federal 
Register  on  May  9. 1990.  at  55  FR 
19357. 

The  following  is  a  summary  of  the 
provisions  of  the  final  rules  and  the 
changes  we  have  made  to  the  text  of  the 
NPRM.  Finally,  we  have  made  a  number 
of  minor  editorial  changes  throughout 


the  rules  to  correct  errors  in  the  NPRM, 
to  make  the  rules  internally  consistent, 
and  to  conform  the  style  of  these  listings 
to  our  other  listings. 

Revisions  to  Part  A  of  Appendix  1 

3.00    Preface 

In  a  technical  correction,  we  are 
deleting  the  opening  statement  after  the 
heading  because  it  was  redundant.  The 
sentence  repeated,  almost  verbatim,  the 
statement  in  the  third  paragraph  of  the 
introductory  text  to  appendix  1  that  the 
respiratory  isystem  listings  will  no 
longer  be  effective  7  years  after 
publication  of  the  final  rules  unless 
extended  by  the  Secretary  or  revised 
and  promulgated  again,  in  addition,  our 
inclusion  of  the  statement  in  3.00  was 
inconsistent  with  all  of  the  other  listings 
sections  except  12.00,  the  only  other 
section  in  part  A  and  part  B  that 
repeated  the  expiration  date  in  its 
opening  text. 

3.00A    Introduction.  We  have 
modified  the  first  paragraph  of  final 
3.00A  and  made  conforming  changes  to 
the  first  paragraph  of  103.00A  so  that 
both  paragraphs  explain  that  the  listings 
for  respiratory  impairments  describe 
impairments  based  on  symptoms, 
physical  signs,  laboratory  test 
abnormalities,  and  response  to  a 
regimen  of  treatment  which  may  have 
been  prescribed  by  a  treating  source. 
The  proposed  rules  referenced  a 
regimen  of  therapy;  however,  for  clarity 
the  word  "therapy"  has  been  changed  to 
the  broader  term  "treatment"  in  this 
I>aragraph  and  throughout  these 
regulations.  No  substantive  change  is 
intended  by  this  technical  correction. 

In  addition,  as  a  result  of  public 
comments,  we  deleted  the  last  sentence 
of  the  first  paragraph  of  proposed  3.00A 
which  indicated  that  the  functional 
evaluation  of  the  severity  and  duration 
of  a  respiratory  disorder  should  be 
performed  only  after  prescribed  therapy 
has  been  instituted  and  sufficient  time 
has  elapsed  for  the  results  to  be 
evaluated.  We  have,  however,  added  a 
new  second  paragraph  to  3. OCA  and 
103.00A  to  indicate  that,  when  there  is 
evidence  of  medically  prescribed 
treatment,  the  clinical  record  must 
include  a  description  of  the  treatment 
prescribed  by  the  treating  source  and 
response,  in  addition  to  information 
about  the  nature  and  severity  of  the 
impairment.  This  paragraph  notes  that  it 
is  important  to  document  the  prescribed 
treatment  and  response  because  this 
medical  management  may  have 
improved  the  individual's  functional 
status. 

We  added  the  third  paragraph  in 
response  to  comments  which  pointed 


out  that  some  people  do  not  receive 
treatment,  and  that  some  do  not  have  an 
ongoing  relationship  with  the  medical 
community.  The  new  paragraph 
explains  that  an  individual  who  does 
not  receive  treatment  may  or  may  not  be 
able  to  show  the  existence  of  an 
impairment  that  meets  the  listings.  Even 
if  an  individual  does  not  show  that  he 
or  she  has  an  impairment  that  "meets" 
the  criteria  of  the  listings,  the  individual 
may  still  have  impairments  that  are 
"equal"  in  severity  to  a  listed  '" 

impairment  or  he  or  she  may  be  found 
disabled  at  the  last  step  of  the  sequential 
evaluation  process.  To  be  consistent 
with  the  aduh  rules,  we  also  added  a 
third  paragraph  to  final  103.00A  of  the 
preface  to  the  childhood  listings;  the 
paragraph  contains  provisions  similar  to 
the  adult  rules. 

In  the  third  sentence  of  the  fourth 
paragraph  when  we  discuss  the 
evidence  needed  to  estabhsh  the 
presence  of  chronic  pulmonary  disease, 
we  have  added  other  appropriate 
imaging  techniques  after  x-ray  to 
recognize  there  are  now  other 
technologies  used  for  imaging.  We  have 
made  a  similar  change  in  the  first 
paragraph  of  3.00F1,  and  in  3.0OF3. 

We  also  have  included  in  the  sixth 
paragraph  a  discussion  of  the 
documentation  which  may  be  needed 
with  a  diagnosis  of  diffuse  interstitial 
fibrosis  or  clinical  findings  suggesting 
cor  pulmonale,  such  as  cyanosis  or 
secondary  polycythemia.  This 
documentation  may  require 
measurement  of  carbon  monoxide 
diffusing  capacity  or  arterial  blood  gases 
at  rest  and  infrequently  during  exercise 
in  addition  to  evidence  of  the  clinical 
evaluation  and  chest  x-ray  or  other 
appropriate  imaging  techniques  and 
spirometry.  We  also  clarified  the 
discussion  of  pulmonary  vascular 
disease  with  its  specific  documentation 
requirements  to  state  that  right  heart 
catheterization  with  angiography  and/or 
direct  measuren>ent  of  pulmonary  artery 
pressure  may  have  been  done.  We 
further  state  that  when  performed,  the 
results  should  be  obtained  because  the 
results  may  be  useful  in  evaluating 
impairment  severity. 

The  final  paragraph  of  3.00A  is  a  new 
paragraph  that  we  added  to  clarify  that 
the  listings  can  never  be  used  to  deny 
claims,  h  is  a  reminder  that  claimants 
whose  impairments  do  not  "meet"  any 
listing  may  still  be  found  to  have 
impairments  that  are  "equal"  in  severity 
to  a  listing,  and  that  the  listings  can 
only  be  used  to  find  a  person  disabled, 
but  not  to  find  a  person  "not  disabled." 
The  new  paragraph  stresses  the 
importance  ofan  individualized 
residual  functional  capacity  assessment, 
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which  may  or  may  not  result  in  a 
finding  of  disability,  whenever  a 
person's  severe  bnpainnent(s)  does  not 
meet  or  equal  the  requirements  of  a 
listing.  To  be  consistent  with  the  adult 
rules,  we  also  added  a  final  paragraph 
to  103.00A  of  the  preface  to  the 
childhood  listings  emphasizing  the 
importance  of  equivalence 
determinations  and  individualized 
functional  assessments  when  childhood 
impairments  do  not  meet  a  listing. 

3.00B    Mycobacterial,  Mycotic,  and 
Other  Chronic  Persistent  Infections  of 
the  Lung.  The  final  rules  in  3.00B 
include  other  chronic  persistent 
infections  of  the  lung,  in  addition  to 
mycobacterial  and  mycotic  infections. 
We  remo\'ed.  without  replacement,  the 
proposed  last  sentence  of  this  section, 
which  indicated  that  chronic  pulmonary 
infection  occurring  in  the  setting  of 
immunodeficiency  should  be  evaluated 
under  the  criteria  for  the  appropriate 
underlying  disorder  because  we  believe 
it  to  be  unnecessary.  Our  adjudicators 
know  that  %ve  have  separate  criteria  for 
the  evaluation  of  impairments  of  the 
immune  system,  including  human 
immunodeficiency  virus. 

3.00C    Episodic  Respiratory  Disease. 
In  3.00C,  wre  specify  the  documentation 
requirements  for  episodic  respiratory 
disease.  Documentation  must  include 
information  relating  to  the  adherence  to 
a  prescribed  therapeutic  regimen,  thus, 
again,  serving  to  emphasize  the 
importance  of  treatment  that  the 
claimant  is  expected  to  have  received. 
The  dociunentation  requirements  define 
the  severity  of  an  attack  fulfilling  the 
intensity  component  of  the  listing 
criteria,  and  define  hospital  admissions 
as  inpatient  hospitalizations  for  longer 
than  24  hours.  Based  upon  a  public 
comment  whidi  questioned  tne  need  for 
spirometric  results  between  attacks  of 
episodic  respiratory  diseases  (asthma, 
cystic  fibrosis,  and  bronchiectasis),  we 
clarified  that  this  rule  pertains  only  to 
cases  of  asthma,  as  explained  in  more 
detail  in  the  public  comments  section. 

3.00D    Cystic  Fibrosis.  Paragraph  D  is 
being  added  to  the  introductory  material 
in  3.00  to  recognise  the  increasing 
number  of  children  with  cystic  fibrosis 
surviving  to  adulthood.  The  adult 
listings,  therefore,  explicitly  recognize 
this  condition,  and  in  the  first  sentence, 
we  indicate  that  this  disorder  may  affect 
either  the  respiratory  or  digestive  body 
systems  or  txKh.  We  provide  a 
description  of  cystic  fibrosis,  including 
information  concerning  the  proper 
diagnostic  approach.  In  response  to 
public  comments,  we  added  a  reference 
to  the  medical  literature  %vfaich 
describes  the  diagnostic  test  (i.e..  the 
quantitativ*  piloDupine  iontophoresis 


sweat  test).  We  also  add  that  there  are 
two  methods  of  sweat  collection,  the 
Gibson-Cooke  and  Wescor  Macroduct 
systems;  however,  to  establish  the 
diagnosis  of  cystic  fibrosis,  the  sweat 
sodium  or  chloride  content  must  be 
analyzed  quantitatively  using  an 
acceptable  laboratory  technique.  The 
pilocarpine  method,  the  specifications 
for  which  are  published  by  the  Cystic 
Fibrosis  Foundation,  is  an  acceptable 
testing  procedure.  The  pilocarpine 
method  has  the  lowest  false  positive  and 
false  negative  results  of  any  sweat 
collection  technique  that  is  currently 
available  to  confirm  the  diagnosis  of 
cystic  fibrosis.  The  test  is  available  in  all 
Cystic  Fibrosis  Centers  affiliated  with 
the  Cystic  Fibrosis  Foundation,  as  well 
as  in  major  university  medical  centers. 
In  addition,  we  have  identified  and 
included  another  test  for  diagnosing 
cystic  fibrosis.  It  is  the  genetic  test  for 
homozygosity  of  the  cystic  fibrosis  gene 
and  is  known  as  "CF  gene  mutation 
analysis." 

In  the  penultimate  sentenq^  in 
response  to  a  public  conunem.  we 
reference  the  digestive  body  system  as 
the  other  nonpulmonary  body  system 
which  could  be  affected  by  cystic 
Fibrosis.  We  clarified  the  last  sentence  to 
indicate  that  the  combined  effects  of  the 
involvement  of  the  respiratory  and 
digestive  body  systems  roust  be 
considered  in  case  adjudication. 

3.00E    Documentation  of  Pulmonary 
Function  Testing.  For  consistency  with 
the  terminology  used  throughout  these 
regulations,  in  the  title  and  in  the 
second  sentence,  we  have  changed 
"ventilatory"  function  testing  to 
"pulmonary"  function  testing.  We  have 
made  a  similar  change  in  103. OOB.  We 
expanded  3.00E,  designated  as  3.00D  in 
our  prior  rules,  to  include  more  specific 
requirements  for  documentation  of 
pulmonary  function  tests.  The  revision 
is  consistent  with  published  standards 
for  test  performance  approved  by  the 
American  Thoracic  Society  in  the 
"American  Review  of  Respiratory 
Disease,"  Vol.  136,  No.  5:  pp.  1285- 
1298, 1987,  and  the  National  Institutes 
of  Health  Epidemiology  Standardization 
Project.  Criteria  are  outlined  specifying 
what  constitutes  an  acceptable  study. 
These  criteria  include  the  use  of  the 
back-extrapolation  technique  for  zero 
time,  the  requirement  for  early  onset  of 
peak  flow  rates,  and  specific  criteria  for 
reproducibility.  Performance  standards 
require  that  at  least  three  acceptable 
spirograms  be  obtained,  two  of  which 
are  reproducible.  Comprehensive 
standards  are  provided  for  calibration  of 
instruments  other  than  those  that 
generate  the  spirogram  by  direct  pen 
linkage  to  a  mechanical  dtsplacentent- 


type  spirometer.  Three  levels  of 
cahbrations  are  required  for  primary 
flow  sensing  devices  because  some  of 
these  devices  are  not  linear  over  the 
wide  range  of  flow  rates  which  occur  in 
the  spirogram.  These  requirements  for 
accuracy  and  calibration  are  consistent 
with  the  standards  for  spirometers 
endorsed  by  the  American  Thoracic 
Society. 

The  maximum  voluntary  ventilation 
requirement  in  our  prior  rules  was 
deleted  as  a  criterion  because  it  was 
considered  to  be  effort-dependent, 
infrequently  used  in  clinical  practice, 
and  poorly  standardized  among 
laboratories.  In  the  prior  rules,  the  major 
usefulness  of  the  maximum  voluntary 
ventilation  requirement  was  that  it 
provided  confirmation  of  the  degree  of 
impairment  indicated  by  the  one  second 
forced  expiratory  volume  (FEVi)  when 
the  test  was  of  less  than  optimal  quality. 
These  final  listings  incorporate  specific 
requirements  to  ensure  the  quality  of 
forced  expiratory  spirometry  studies. 
We  adaed  two  new  sentences  to  the 
second  paragraph  of  3.00E  and  103. OOB 
to  indicate  first  that  pulmonary  function 
studies  should  not  be  performed  unless 
the  claimant's  clinical  status  is  stable. 
The  second  sentence  indicates  that 
wheezing  per  se  does  not  necessarily 
preclude  performance  of  a  pulmonary 
function  test  because  wheezing  is 
common  in  asthma,  chronic  bronchitis, 
or  chronfc  obstructive  pulmonary 
disease.  Also,  in  the  last  sentence  of  this 
paragraph,  we  defined  "most  stable  stale 
of  health"  as  "any  period  in  time  except 
during  or  shortly  after  an  exacerbation." 
In  response  to  a  public  comment,  we 
added  language  to  the  last  sentence  in 
the  fifth  paragraph  of  3.00E  and  103.00B 
to  explain  that  the  calibration  tracings, 
as  well  as  the  spirograms,  must  be 
presented  in  a  volume-time  format  at  a 
speed  of  at  least  20  mm/sec  and  a 
volume  excursion  of  at  least  10  mm/liter 
to  permit  independent  evaluation. 

3.00F    Documentation  of  Chronic 
Impairment  of  Gas  Exchange.  In  3.00F1, 
we  include  a  detailed  description  of  the 
specifications  for  performance  of  the 
diffusing  capacity  of  the  lungs  for 
carbon  monoxide  study  to  evaluate 
impairment  of  gas  exchange.  These 
listings  place  greater  emphasis  on  the 
use  of  diffusing  capacity  of  the  lungs  for 
carbon  monoxide  study  as  a  measure  of 
gas  exchange  prior  to  consideration  of 
purchasing  arterial  gas  analysis  and 
exercise  testing.  The  use  of  a  diffusing 
capacity  of  the  lungs  for  carbon 
monoxide  study  to  estimate  gas 
exchange  impairment  is  based  on  state- 
of-the-art  information  that  diffusing 
capacity  is  an  important  indicator  of  gas 
exchange  and  work  capacity,  and  is  an 
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important  predictor  of  mortality  in  lung 
disorders.  The  performance  criteria  for 
the  test  have  been  standardized  by  the 
American  Thoracic  Society  in  the 
"American  Review  of  Respiratory 
Disease."  Vol.  136,  No.  5:  pp.  1299- 
1307, 1987,  and  the  standardization  of 
.  ariteria  has  been  incorporated  into  the 
listings. 

In  the  last  sentente  of  the  first 
paragraph  of  3.00F1,  we  clarified  the 
language  on  purchase  of  a  diffusing 
capacity  of  the  lungs  for  carbon 
monoxide  study  to  indicate  that 

fiurchase  of  a  diffusing  capacity  of  the 
ungs  for  carbon  monoxide  study  may 
be  appropriate  when  there  is  a  question 
of  whether  an  impairment  meets  or  is 
equivalent  in  severity  to  the  listing,  and 
the  claim  cannot  otherwise  be  favorably 
decided. 

We  provide  criteria  in  3.00F2  for 
resting  arterial  blood  gas  studies.  In 
3.00F2  and  3.00F3.  we  also  specify  that 
before  purchase  of  arterial  blood  gas 
studies  at  rest  or  during  exercise,  a 
program  physician,  preferably  one  with 
experience  in  the  care  of  patients  with 
pulmonary  disease,  must  review  all 
clinical  and  laboratory  data  in  the 
record  to  determine  whether  obtaining 
the  test  would  present  a  significant  risk 
to  the  individual.  In  3.0OF2,  we  also 
state  that  arterial  blood  gas  studies  at 
rest  or  on  exercise  should  be  purchased 
only  from  a  laboratory  certified  by  a 
State  or  Federal  agency. 

In  the  second  paragraph  of  3.00F2  and 
103.00C1,  we  clarified  our  language  on 
purchase  to  indicate  that  purchase  of 
resting  arterial  blood  gas  studies  may  he 
appropriate  when  there  is  a  question 
whether  an  impairment  meets  or  is 
equivalent  in  severity  to  a  listing  and 
the  claim  cannot  otherwise  be  favorably 
decided.  To  further  clarify  oiu*  intent  on 
the  purchase  of  resting  arterial  blood  gas 
studies,  we  added  a  sentence  to  the 
second  paragraph  of  3.00F2  that 
uidicates  if  the  results  of  a  diffusing 
capacity  of  the  lungs  for  carbon 
monoxide  study  are  greater  than  40 
percent  of  predicted  normal  but  less 
than  60  percent  of  predicted  normal, 
purchase  of  resting  arterial  blood  gas 
studies  should  be  considered. 

In  3.00F3,  we  reorganized  the  first 
paragraph  as  it  appeared  in  the  NPRM 
to  indicate  that  arterial  blood  gas  studies 
with  exercise  may  be  appropriate  in 
cases  in  which  there  is  documentation 
of  chronic  pulmonary  disease,  but  full 
development,  short  of  exercise  testing, 
is  not  adequate  to  establish  if  the 
impairment  meets  or  is  equivalent  in 
severity  to  a  listing,  and  th«  claim 
cannot  otherwise  be  favorably  decided. 
As  a  resuh  of  this  reorganization,  we 
deleted  the  fourth  sentence  of  the 


proposed  rule  because  it  was  redundant 
in  light  of  the  revision  to  the  first 
sentence.  Exercise  testing  with  blood 
gas  analysis  should  only  be  done  after 
the  diffusing  capacity  of  the  lungs  for 
carbon  monoxide  study  has  been 
estimated  and  the  documentation  has 
been  found  to  be  inadequate  for  the 
evaluation  of  the  severity  of  functional 
impairment.  In  3.00F3,  we  deleted  the 
language  regarding  a  FEV,  greater  than 
2.5  liters  from  the  second  paragraph  of 
the  proposed  rule  because  it  was 
medically  inaccurate  in  that  this  finding 
is  not  a  sensitive  marker  for  absence  of 
a  gas  exchange  impairment.  We  have, 
however,  retained  language  that  when 
an  individual  has  a  diffusing  capacity  of 
the  lungs  for  carbon  monoxide  greater 
than  60  percent  of  predicted  normal,  an 
exercise  blood  gas  study  generally 
would  not  be  needed. 

In  3.00F4,  we  revised  the 
methodology  for  performance  of  an 
exercise  test  to  include  use  of 
measurements  at  two  exercise  levels  if 
the  individual  can  satisfactorily 
complete  the  lower  level  of  exercise  at 
approximately  5  METs.  In  the  third 
sentence,  we  reflect  the  weight  in  both 
pxrunds  and  kilograms  for  clarity.  We 
expanded  the  last  sentence  of  the  fifth 
paragraph  to  indicate  that  the  statement 
the  laboratory  provides  concerning  why 
the  claimant  failed  to  complete  4  to  6 
minutes  of  steady  state  exercise, 
provides  information  which  may  be 
useful  for  determining  whether  effort 
was  limited  by  lack  of  effort  or  another 
impairment  which  affected  the 
claimant's  ability  to  exercise. 

3.00G    Chronic  Cor  Pulmonale  and 
Pulmonary  Vascular  Disease.  In  3.00G. 
we  provide  a  more  detailed  description 
of  chronic  cor  pulmonale  and 
pulmonary  vascular  disease  for  which 
specific  new  criteria  are  provided  in 
3.09.  We  clarified  that  the  establishment 
of  an  impairment  attributable  to 
irreversible  cor  pulmonale  secondary  to 
chronic  pulmonary  hypertension 
requires  documentation  by  signs  and 
laboratory  findings  of  right  ventricular 
overload  or  failure.  This  was  the  intent 
of  the  language  which  appeared  in  the 
NPRM.  We  also  clarified  that 
hypoxemia  may  accompany  heart 
failure  and  is  also  a  cause  of  pulmonary 
hypertension  and  also  that 
polycythemia  with  an  elevated  red 
blood  cell  count  and  hematocrit  may  be 
found  in  the  presence  of  chronic 
hypoxemia. 

3.00H    Sleep-Related  Breathing 
Disorders.  We  are  also  adding  3.00H  to 
provide  a  description  of  sleep-related 
breathing  disorders,  which  are  not 
addressed  in  the  prior  hstings. 
Reference  criteria  are  provided  for  the 


evaluation  of  these  disorders  in  3.10.  In 
response  to  a  public  comment  to 
provide  more  detailed  information  on 
the  effect  of  sleep  apnea  on  an 
individual,  we  have  added  a  sentence 
recognizing  that  because  daytime 
sleepiness  can  affect  memory, 
orientation,  and  personality,  a 
longitudinal  treatment  record  may  be 
needed  to  evaluate  mental  functioning. 
We  also  added  a  sentence  to  clarify  that 
chronic  hypoxemia  due  to  episodic 
apnea  may  cause  pulmonary 
hyp)ertension.  Daytime  somnolence  may 
be  associated  with  distiuhance  in 
cognitive  vigilance.  Impairment  of 
cognitive  function  may  be  evaluated 
under  organic  mental  disorders  (12.02). 
If  the  sleep  disorder  is  associated  with 
gross  obesity,  evaluation  will  be  under 
the  applicable  obesity  listing. 

Listings 

3.01     Category  of  Impairments, 
Respiratory  System 

3.02    Chronic  Pulmonary 
Insufficiency.  Paragraph  A  of  3.02  and 
table  I  now  only  require  one-second 
forced  expiratory  volume  values  rather 
than  both  FEV|  and  maximum  voluntary 
ventilation  results.  The  FEV,  values  are 
substantively  unchanged  from  our  prior 
rules.  Table  I.  however,  is  constructed 
so  that  rounding  of  reported  volume 
values  will  not  be  necessary.  For  clarity, 
the  heights  are  shown  in  centimeters 
and  inches  rather  than  just  inches.  In 
addition,  in  paragraph  A,  for  clarify,  we 
have  made  a  nonsubstantive  change 
from  the  NPRM  and  added  "due  to  any 
cause"  after  the  opening  phrase, 
"Chronic  obstructive  pulmonary 
disease."  This  phrase  is  also  in  our  prior 
rules.  For  consistency,  we  included  it  in 
103. 02A.  For  clarity,  we  also  added,  in 
parentheses,  the  cross  reference  to  3.00E 
for  guidance  on  determining  the  height 
of  an  individual  with  marked  spinal 
deformity. 

In  the  first  sentence  of  3.02B,  we 
added  "due  to  any  cause"  after  "chronic 
restrictive  ventilatory  disease"  and  in 
103.03B.  In  final  3.02,  paragraph  B  has 
been  clarified  by  adding  a  cross 
reference  to  3.00E  for  cases  of  marked 
spinal  deformity  rather  than  repeating, 
as  we  did  in  the  NPRM,  the  same 
information  that  is  already  contained  in 
the  introductory  material  in  3.00E. 
Table  D  is  modified  so  that  rounding  of 
reported  forced  vital  capadfy  values 
will  not  be  necessary  and  the  heights  are 
shown  in  both  inches  and  centimeters. 

Final  3.02C.  provides  criteria  for 
evaluating  a  gas  exchange  abnormality 
based  on  a  diffusing  capadfy  of  the 
lungs  for  carbon  monoxide  study, 
arterial  blood  gas  studies  at  rest  or 
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exerdse  testing  with  measurement  of 
arterial  blood  gas  studies.  The  di^sing 
capacity  of  the  lungs  for  carbon 
monoxide  criteria  have  been  modified 
from  the  values  in  our  prior  rules  (less 
than  9  ml/min/mm  Hg,  or  less  than  30 
percent  of  the  predicted  normal  value) 
to  less  than  10.5  miymin/mm  Hg,  or  less 
than  40  percent  of  the  predicted  nonnal 
value.  This  revision  represents  updated 
information  from  the  American 
Thoracic  Society  correlating  these 
values  for  diffusing  capacity  of  the  lungs 
for  carbon  monoxide  with  work  capacity 
and  mortality.  ("American  Thoracic 
Society  Statement  on  Evaluation  of 
Impairment/Disability  Secondary  to 
Respiratory  Disease".  "American 
Review  of  Respiratory  Disease,"  Vol. 
133.  No.  6,  pp.  1205-09, 1986.)  Because 
of  the  variation  in  published  predicted 
values,  the  listing  criteria  specify  that 
the  source  of  the  predicted  values 
should  be  reported  or,  if  not  pubUshed, 
should  be  submitted  in  the  fona  of  a 
table  or  nomogram. 

Paragraph  C2  of  3.02  provides  criteria 
for  resting  arterial  blood  gas  studies. 
Resting  arterial  hypoxemia  is  associated 
with  increased  mortality  and 
development  of  pulmonary 
hypertension  and  cor  pulmonale.  Based 
upon  a  public  comment  that  there  could 
be  misapplication  of  this  listing,  we 
have  included  again  tables  m-A,  III-B, 
and  QI-C  from  the  prior  listing  3.02  to 
provide  for  the  evaluation  of  hypoxemia 
at  three  altitudes.  We  have  deleted  the 
proposed  criteria  for  evaluating 
hypoxemia  at  two  altitudes  (i.e.,  less 
than  4000  feet  and  4000  feet  and 
greater).  The  correction  for  hypoxemia 
for  carbon  dioxide  tension  is  contained 
in  tables  IIl-A,  UI-B,  and  lU-C.  The 
requirement  in  paragraph  C2  that  the 
two  measurements  of  resting  arterial 
oxygen  tension  (POJ  be  separated  by  an 
interval  of  three  or  more  weeks  within 
a  six-month  period  in  order  to  meet  the 
requisite  level  of  hypoxemia  is  based 
upon  the  degree  of  technical  and 
biologic  vari^iUty  of  arterial  oxygen 
levels  and  is  consistent  with  standards 
used  in  studies  on  mortality  and 
performance  in  persons  tvith  chronic 
lung  disease. 

Paragraph  C3  has  been  revised  based 
upon  public  comments  to  reflect  arterial 
blood  gas  values  of  PO2  and 
simultaneously  determined  PCO2  during 
steady  state  exercise  with  a 
parenthetical  statement  defining  the 
exercise  level  and  referencing  to  tables 
m-A.  m-B.  and  Ul-C. 

3.03    Asthma.  In  3.03.  paragraph  B 
provides  that  hospitalization  for  longer 
than  24  hours  for  control  of  asthma 
counts  as  two  asthma  attacks  for 
purposes  of  meeting  the  frequency 


requirement  of  at  least  one  attack  every 
2  months,  or  at  least  six  times  a  year. 
Paragraph  B  also  states  that  medical 
evidence  of  record  over  a  period  of  at 
least  12  consecutive  months  must  be 
used  to  determine  the  frequency  of 
attacks. 

3.04    Cystic  Fibrosis.  Listing  3.04  has 
been  added  to  establish  criteria  for 
evaluating  cystic  fibrosis  in  adults 
because  an  increasing  number  of 
individuals  vn\h  this  disease  are  now 
living  into  adulthood.  The  listing 
provides  new  criteria  for  the  evaluation 
of  the  pulmonary  manifestations  of  this 
disorder.  Based  upon  pubhc  comments, 
we  revised  3.04A  to  include  a  separate 
table  (table  IV)  to  be  used  only  for  the 
evaluation  of  cystic  fibrosis  in  adults,  as 
is  done  in  the  diildhood  rules  in 
103.04A.  We  also  added  3.04C  to 
include  those  criteria  shown  in  103.04C 
because  some  adults  could  manifest  the 
findings  shown. 

3.06  Pneumoconiosis.  Listing  3.06  is 
a  cross-reference  hsting  by  which 
pneumoconiosis  demonstrated  by 
appropriate  imaging  techniques  can  be 
evaluated  under  the  appropriate  criteria 
in  listing  3.02. 

3.07  Bronchiectasis.  Bronchiectasis. 
3.07.  is  somewhat  similar  to  the  clinical 
aspects  of  asthma  and  cystic  fibrosis  in 
that  the  course  may  be  characterized  by 

.  exacerbations  and  remissions. 
Therefore,  a  new  paragraph  B  is 
provided  to  make  the  criteria  for 
episodes  of  bronchitis  or  pneumonia  or 
hemoptysis  or  respiratory  failure 
consistent  with  3.03  (asthma)  and  3.04 
(cystic  fibrosis).  Paragraph  B  indicates 
that  episodes  of  bronchitis  or 
pneumonia  or  hemoptysis  or  respiratory 
failure  requiring  physician  intervention 
at  least  six  times  a  year  will  meet  the 
requirements  of  the  listing. 

3.08  Mycobacterial,  Mycotic,  and 
Other  Chronic  Persistent  Infections  of 
the  Lung.  In  response  to  a  public 
comment,  we  have  combined  proposed 
3.08  and  3.09  into  one  reference  listing 
and  retitled  it  as  diown  above. 

3.09  Cor  Pulmonale  Secondary  to 
Chronic  Pulmonary  Vascular 
Hypertension.  Because  we  combined 
proposed  3.08  and  3.09  into  final  3.08, 
we  have  renumbered  this  listing  as  3.09. 
More  specific  criteria  are  provided 
requiring  the  establishment  of  an 
impairment  due  to  chronic  cor 
pulmonale.  Additional  criteria  to  those 
in  4.02  are  provided  to  facilitate 
adjudication  when  resting  arterial  blood 
gases  have  been  measured  and 

'  hypoxemia  fulfills  XOZCZ.  Also,  we 
have  clarified  paragraph  B  for  arterial 
hypoxemia  to  cross-re^er  to  3.02C2  for 
the  evaluation  of  arterial  hypoxemia. 
We  have  revised  3.09C  to  merely 


reference  4.02  so  that  this  listing  will 
remain  current  even  if  future  revisions 
are  made  to  the  4.02  criteria. 

3.10    Sleep-related  Breathing 
Disorders.  Based  upon  the 
reorganization  discussed  previously, 
this  listing  is  now  designated  3.10  (3.1 1 
in  the  NPRM).  This  is  a  new  listing  for 
sleep-related  breathing  disorders  and 
refers  to  the  persistent  functional 
consequences  o^this  condition.  When  a 
sleep-related  breathing  disorder  limits 
or  precludes  work  activity,  the 
physiologic  basis  for  the  impairment 
may  be  chronic  cor  pulmonale^  or  a 
disturbance  in  cognitive  performance. 
Some  individuals  with  this  disorder  are 
morbidly  obese.  Reference  listings  are 
provided  for  the  evaluation  of  these 
manifestations. 

fleWsions  to  Part  B  of  Appendix  1 

103.00    Preface 

Consistent  with  our  discussion  of 
revisions  to  part  A  of  appendix  1,  we 
have  deleted  the  language  we  proposed 
in  the  NPRM  which  repeated  in  103.00 
the  sunset  provision  for  the  respiratory 
listings  in  part  B.  This  statement  in  the 
childhood  rules  would  not  only  have 
been  redundant  of  the  o]>ening  text,  but 
would  also  have  made  103.00 
inconsistent  with  all  other  listings 
sections  except  12.00.  the  only  other 
section  that  repeats  the  sunset  provision 
in  its  opening  text. 

103.00A    Introduction.  In  addition  to 
the  changes  explained  in  3. 00 A.  we 
added  a  final  sentence  to  the  first 
paragraph  to  indicate  that  reasonable 
efforts  should  be  made  to  ensure 
evaluation  of  the  child's  claim  by  a 
program  physician  specializing  in 
childhood  respiratory  impairments  or  a 
qualified  pediatrician.  We  also  added 
introductory  material  in  the  third 
paragraph  of  103.00A  to  provide  a 
discussion  that  evaluation  should 
include  consideration  of  the  adverse 
effects  of  respiratory  disease  in  all 
relevant  body  systems,  and  especially 
on  the  child's  growth  and  development 
or  mental  functioning. 

103.00B    Documentation  of 
Pulmonary  Function  Testing.  We  have 
retitled  103.00B  to  be  consistent  with 
3.00E.  We  removed  the  reference  to 
103.10  contained  in  the  NPRM  because 
there  was  no  such  listing  in  the  NPRM 
or  in  these  final  regulations.  The 
updated  standards  for  pulmonary 
function  testing  and  the  rationale  for 
including  them  are  essentially  the  same 
as  those  under  3.00E.  A  statement 
describing  the  child's  ability  to 
understand  directions  and  the  child's 
effort  and  cooperation  in  the  testing 
should  still  be  included  as  part  of  the 
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report.  Criteria  are  outlined  specifying 
what  constitutes  an  acceptable  study. 
These  criteria  include  the  use  of  the 
back-extrapolation  technique  for  zero 
time,  the  requirement  for  early  onset  of 
p>9ak  flow  rates,  and  specific  criteria  for 
reproducibility.  Performance  standards 
require  that  at  least  three  acceptable 
spirograms  be  obtained,  two  of  which 
are  reproducible.  Criteria  are  included  . 
for  when  spirometry  should  be  repeated 
after  administration  of  an  aerosolized 
hronchodilator.  Comprehensive 
standards  are  provided  for  calibration  of 
instruments  other  than  those  that 
generate  the  spirogram  by  direct  pen 
linkage  to  a  mechanical  displacement- 
type  device.  Three  levels  of  calibrations 
are  required  for  primary  flow  sensing 
devices  because  some  of  these  devices 
are  not  linear  over  the  wide  range  of 
flow  rates  which  occur  in  the  spirogram. 

As  a  result  of  a  public  comment,  we 
eliminated  the  discussion  on  rounding 
and  constructed  the  tables  similar  to  the 
adult  tables. 

In  response  to  a  public  comment,  we 
have  added  a  new  seventh  paragraph  to 
explain  that  performance  of  a 
pulmonary  function  test  is  appropriate 
only  when  the  child  is  capable  of 
performing  reproducible  forced 
expiratory  maneuvers.  This  capability 
usually  occurs  around  age  6. 

103.00C    Documentation  of  Chronic 
Impairment  of  Gas  Exchange.  This 
section  has  been  redesignated  103.00C 
(it  was  proposed  103.00B2)  because  we 
decided  to  reorganize  these  rules  to  be 
consistent  with  the  rules  in  part  A.  In 
103.00C1.  "Arterial  blood  gas  studies 
(ABGS),"  we  provide  the  documentation 
•  requirements  for  chronic  impairment  of 
gas  exchange  and  guidance  regarding 
the  performance  of  blood  gas  studies.  In 
103.00C2.  we  provide  guidance  on  the 
use  of  pulse  oximetry  as  a  substitute  for 
arterial  blood  gas  testing  in  children 
under  age  12.  The  proposed  rules  had 
age  3  as  the  cut-off  point,  but  based 
upon  a  public  comment  and  advances  in 
medical  science,  we  increased  the  age  to 
12.  Based  on  a  public  comment,  we  also 
added  a  statement  at  the  end  of  the  first 
paragraph  to  indicate  that  the  report  of 
the  pulse  oximetry  test  should  include 
a  statement  on  the  child's  cooperation 
during  the  test.  The  pulse  oximetry 
provision  for  documenting  gas  exchange 
abnormalities  is  necessary  because 
arterial  blood  samples  are  difficult  to 
obtain  in  children  under  12  years  of  age, 
and  many  children  being  evaluated  will 
require  oxygen  periodically,  during 
which  times  blood  gas  determinations 
cannot  be  made.  Further,  invalid  values 
t:an  result  because  the  procedure  is 
painful  and  frequently  causes  crying. 
Pulse  oximetry  has  been  established  as 


a  safe  and  relatively  painless  procedure. 
It  is  more  repeatable  than  ABGS  and 
more  accurate  than  transcutaneous 
techniques.  It  is  becoming  the  state-of- 
the-art  procedure  for  determining  gas 
exchange  abnormalities  in  young 
children  and  is  as  available  in  hospitals 
and  clinics  as  are  blood  gas 
determinations. 

For  clarity,  in  the  last  sentence  of 
103.00C1,  we  indicated  that  the  program 
physician  who  determines  whether  to 
purchase  a  resting  arterial  blood  gas 
study  should  preferably  be  one 
experienced  in  the  care  of  children  (the 
NPRM  indicated  patients)  with 
pulmonary  disease. 

For  consistency  with  the  adult  rules 
and  based  upon  a  pubUc  comment,  we 
added  a  new  paragraph  to  103.00C1  and 
C2  which  discusses  when  purchase  of  a 
resting  ABGS  or  oximetry  may  be 
appropriate  (i.e..  when  there  is  a 
question  of  whether  an  impairment 
meets  or  is  equivalent  in  severity  to  a 
listing,  and  the  claim  caimot  otherwise 
be  favorably  decided). 

103.00D    Cystic  Fibrosis.  This  section 
has  been  redesignated  103.00D  (it  was 
103.00C  in  the  NPRM)  because  of  the 
reorganization  discussed  above.  Based 
upon  a  public  comment,  we  revised  the 
first  sentence  to  indicate  that  this 
disorder  can  affect  either  the  respiratory 
or  digestive  body  systems  or  both,  as 
well  as  impact  the  child's  growth  and 
development.  In  response  to  public 
comments,  we  have  provided  additional 
guidance  on  tests  which  can  be  used  for 
the  diagnosis  of  cystic  fibrosis.  The 
quantitative  pilocarpine  iontophoresis 
procedure  for  collection  of  sweat 
content  must  be  utilized.  We  note  that 
the  Gibson-Cooke  and  Wescor 
Macroduct  methods  are  acceptable.  The 
sweat  sodium  or  chloride  content  must 
be  analyzed  quantitatively  using  an 
acceptable  laboratory  technique.  This 
pilocarpine  method,  published  by  the 
Cystic  Fibrosis  Foundation,  is  an 
acceptable  testing  procedure  as  it  has 
the  lowest  false  positive  and  felse 
negative  results  of  any  sweat  collection 
technique  that  is  currently  available  to 
confirm  the  diagnosis  of  cystic  fibrosis. 
The  test  is  available  in  all  Cystic 
Fibrosis  Centers  affiliated  with  the 
Cystic  Fibrosis  Foundation,  as  well  as  in 
major  university  medical  centers.  In 
addition,  we  are  including  another 
diagnostic  technique  which  is  a  genetic 
test  for  homozygosity  of  the  cystic 
fibrosis  gene  and  is  called  "CF  gene 
mutation  analysis."  Most  children  with 
suspected  cystic  fibrosis  are  referred  to 
these  centers  for  the  diagnosis, 
evaluation,  and  ongoing  managem^it  of 
this  disorder.  We  clarified  the  last 
sentence  contained  in  103.00C  of  the 


NPRM  to  indicate  that  the  combined 
effects  of  the  involvement  of  the 
respiratory  and  digestive  body  systems, 
as  well  as  the  impact  of  the  disorder  on 
a  child's  growth  and  development 
should  be  considered  in  case 
adjudication. 

103.00E    Bronchopulmonary 
Dysplasia  (BPD).  This  section  has  been 
redesignated  103. OOE  (it  was  103. OOD  in 
the  NPRM)  because  of  the 
reorganization  above.  We  added  new 
material  to  the  introduction  in  103.00E 
to  provide  an  explanation  of 
bronchopulmonary  dysplasia  (BPD)  and 
the  requirements  for  establishing  the 
diagnosis.  BPD  was  first  reported  in 
1967  and  had  a  very  high  mortality  rate. 
Improvements  in  technology  and  patient 
management  have  resulted  in  increased 
survival  and  recovery  of  prematuire 
infants.  Although  the  majority  of  infents 
with  BPD  do  recover,  some  progress  to 
chronic  pulmonary  disease,  resulting  in 
severe  respiratory  and  related  functional 
impairments. 

103.01  Category  of  Impairments, 
Respiratory  System.  "The  revisions  to  the 
part  B  respiratory  listings  maintain 
structural  and  content  comparability 
with  part  A  to  the  extent  applicable.  As 
in  the  sections  of  103.00,  tnere  were  a 
few  instances  in  which  we  were  able  to 
incorporate  language  from  the  adult 
rules  into  the  childhood  listings 
language  we  proposed  in  the  NPRM,  or 
to  make  the  same  or  similar  revisions  in 
both  parts  for  even  greater  consistency 
between  parts  A  and  B. 

103.02  Chronic  Pulmonary 
Insufficiency.  In  a  technical, 
nonsubstantive  change,  we  have 
redesignated  the  listing  we  proposed  as 
103.14  in  the  NPRM  as  final  103.02  and 
revised  the  final  listing  in  order  to 
preserve  structural  and  content 
comparability  with  part  A.  Thus,  final 
3.02  and  103.02  now  both  list 
impairments  that  fall  under  the  heading 
of  chronic  pulmonary  insufficiency, 
including  chronic  obstructive  and 
chronic  restrictive  pulmonary 
impairments. 

We  revised  final  103.02A  6x>m  the 
language  in  proposed  103. 14A  to 
confine  its  criteria  to  chronic 
obstructive  pulmonary  disease  due  to 
any  cause,  in  order  to  maintain 
structural  and  content  comparability 
with  3.02A.  For  the  same  reason,  we 
moved  table  I  from  103.03  of  the  NPRM 
to  final  103.02A.  Table  I  is  constructed 
so  that  rounding  of  reported  volume 
values  will  not  be  necessary.  For  clarilyr 
the  heights  are  shown  in  centimeters 
and  inches.  We  also  added  a  statement, 
like  the  statement  in  the  corresponding 
adult  rule,  that  the  height  In  the  table 
refers  to  height  without  shoes  and 
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added  a  cross  reference  to  103.00B  for 
the  discussion  of  measurement  of 
children  who  have  marked  spinal 
deformity.  Similarly,  we  revised  the  first 
column  heading  in  table  I  to  indicate 
that  the  height  is  without  shoes.  None 
of  these  revisions  is  substantive.  We 
have  merely  incorporated  the  guidance 
that  was  already  in  proposed  103. OOB 
directly  into  the  listing  and  the  table  in 
order  to  make  them  clearer  and 
consistent  with  the  analogous  adult 
rule.  Finally,  we  made  minor  editorial 
changes  to  the  language  of  the  provision 
for  clarity  and  consistency  with  other 
provisions. 

Final  listing  103. 02B  is  now 
applicable  to  chronic  restrictive 
ventilatory  disease  due  to  any  cause, 
and  corresponds  to  adult  3.02B.  As  in 
final  103. 02A,  we  incorporated  the 
guidance  on  height  and  a  cross  reference 
to  103.00B.  Because  of  the  restructuring 
of  the  rules,  we  redesignated  table  III  of 
proposed  103.14  as  table  II  in  final 
103.02B  and  modified  it  so  that 
rounding  of  reported  forced  vital 
capacity  values  will  not  be  necessary. 
The  heights  are  shown  in  centimeters 
and  inches. 

Final  103.02  A  and  B.  as  in  the 
NPRM,  still  provide  a  means  for 
evaluating  chronic  pulmonary 
impairments  not  covered  under  103.03 
and  103.04. 

Because  we  divided  proposed  103.14 
A  into  two  hstings  (final  103.02  A  and 
B),  we  redesignated  the  subsequent 
paragraphs  of  the  rule.  Paragraphs  B 
through  G  of  the  proposed  rules  are, 
therefore,  paragraphs  C  through  H  in  the 
final  listing.  Paragraphs  C,  D,  and  E  of 
final  103.02  (paragraphs  B,  C,  and  D  of 
proposed  103.14)  were  developed 
specifically  for  the  evaluation  of 
children  who  have  experienced 
respiratory  distress  in  the  neonatal 
period  and  subsequently  develop 
chronic  lung  disorders  such  as  BPD. 
However,  other  conditions  such  as 
congenital  or  acquired  defects  of  the 
lar>-nx  and  trachea,  neiuomuscular 
disorders  and  spinal  cord  injuries 
affecting  respiration,  and  central 
nervous  system  mediated 
hypoventilation  can  also  be  evaluated 
under  these  listings. 

We  made  a  technical  correction  to 
listings  103.02C  and  103.02E5  to  make 
these  regulations  internally  consistent. 
In  these  regulations,  we  changed  the 
word  "continuous"  to  "frequent." 

In  paragraphs  103.02  E6  and  F2.  we 
clarified  the  language  as  a  resuh  of  a 
public  comment  that  we  should  define 
"poor  weight  gain."  We  revised  final 
listings  103.02  E6  and  F2  to  provide 
criteria  for  the  evaluation  of  involuntary 
weight  loss  or  failure  to  gain  weight  at 


an  appropriate  rate  for  age.  In  this  way, 
we  not  only  include  children  who  have 
stopped  gaining  weight  but  also 
children  who  do  not  gain  enough 
weight.  We  also  explicitly  provide  for 
the  possibility  that  a  child  will  actually 
lose  weight.  Paragraphs  F  and  C  of  final 
103.02  (paragraphs  E  and  F  of  proposed 
103.14)  specify  other  criteria  for 
assessing  manifestations  of  a  pulmonary 
impairment  in  children,  such  as 
recurrent  lower  respiratory  infection, 
acute  respiratory  distress,  chronic 
hypoventilation  or  chronic  cor 
pulmonale.  In  paragraph  F,  we  clarified 
that  the  two  hospital  admissions  within 
a  6-month  period  must  be  required  and 
each  must  be  for  more  than  24  hours. 

Paragraph  H  of  final  103.02 
(paragraph  G  of  proposed  103.14) 
provides  criteria  for  evaluating 
interference  with  Unear  growth  as  a 
manifestation  of  lung  disease.  In  a 
minor  change  from  the  NPRM,  we 
revised  the  reference  from  a  reference  to 

100.02  to  a  more  general  reference  to  the 
growth  impairment  hstings  in  100.00.  In 
this  way,  103. 02H  will  remain  current 
regardless  of  any  revisions  we  may 
make  to  the  listings  in  100.00. 

103.03    Asthma.  Paragraphs  A  and  B 
of  103.03  ensure  greater  structural  and 
content  relationship  with  paragraphs  A 
and  B  of  3.03  in  part  A.  Paragraph  A  of 

103.03  and  the  values  specified  in  table 
I  (following  final  103.02A)  provide  for 
the  use  of  pulmonary  function  testing, 
and  paragraph  B  of  103.03  provides  the 
clinical  criteria  for  assessing  pulmonary 
insufficiency.  These  listings  are 
intended  to  represent  the  childhood 
counterparts  of  the  proposed  paragraphs 
A  and  B  of  3.03  in  part  A.  Because  we 
moved  table  I  from  proposed  103.03  into 
final  103.02A,  we  have  revised  the  text 
of  final  103.03A  to  indicate  the  location 
of  table  I. 

Paragraph  C  of  103.03  recognizes  that 
some  children  have  persistent 
symptomatology  related  to  bronchial 
asthma  that  may  not  meet  or  equal  in 
severity  the  listing  criteria  in  103.03  A 
and  B,  in  part  because  of  their  drug 
regimen.  In  response  to  a  public 
comment,  we  revised  103.03C.  We 
deleted  proposed  103.03C2  (barrel  or 
pigeon  chest  deformity  related  to 
underlying  pulmonary  dysfunction) 
because  these  were  merely  descriptive 
anatomical  deformities  subject  to 
various  interpretations,  and  we 
renumbered  proposed  103.03C3  to 
103.03C2.  We  also  revised  103.03C  to 
now  require  one  of  the  two  criteria. 

Paragraph  D  to  103.03  provides  that  a 
growth  impairment  related  to  asthma 
should  be  evaluated  under  the  criteria 
in  100.00. 


103.04    Cystic  Fibrosis.  Paragraph  A 
of  103.04  incorporates  and  revises  the 
criteria  in  paragraphs  A  and  B  of  103.13 
of  our  prior  rules,  and  revises  the  FEV  i 
values.  The  values  in  our  rules  now 
being  updated  were  set  at  50  percent  of 
predicted  normal,  and  the  final  values 
have  been  set  at  60  percent  of  predicted 
normal.  The  higher  values  in  the  final 
rules  are  more  consistent  with  studies 
that  show  good  correspondence  between 
clinical  scoring  systems  based  on  the 
manifestations  of  lung  disease  and  FEVi 
values  set  at  the  higher  standard.  Such 
scoring  systems  primarily  reflect 
pulmonary  status  as  measured  by 
physical  pulmonary  findings,  including 
radiographic  evidence,  nutritional  status 
and  level  of  activity.  As  a  result  of  this 
change,  forced  expiratory  pulmonary 
testing  will  permit  more  reliable 
evaluation  of  a  functional  impairment. 
Consistent  with  the  revision  of  the  FEVi 
threshold  necessary  to  establish  a 
disabling  impairment,  the  extent  of 
clinical  evidence  needed  under 
paragraph  B  of  103.04  for  children  in 
whom  pulmonary  function  testing 
cannot  be  performed  will  now  require 
that  two  of  three  listed  manifestations 
be  present,  rather  than  all  three  as  the 
rules  being  updated  required.  Table  lU 
is  constructed  so  that  rounding  of 
reported  volume  values  will  not  be 
necessary  and  the  height  is  shown  in 
centimeters  and  inches. 

Paragraph  C  of  103.04  provides  for  the 
evaluation  of  persistent  pulmonary 
infections  accompanied  by 
superimposed,  recurrent,  symptomatic 
episodes  of  increased  bacterial  infection 
requiring  intravenous  or  nebulization 
antimicrobial  treatment.  We  added 
nebulization  treatment  because  that  is 
becoming  more  widely  used. 

Paragraph  D  was  added  and  provides 
for  the  evaluation  of  episodes  of 
bronchitis,  pneumonia,  hemoptysis,  or 
respiratory  failure.  This  is  a  technical 
change  which  adds  to  the  childhood 
listings  of  these  manifestations  of  cystic 
fibrosis  which  had  been  included  only 
in  the  proposed  aduh  listings. 

Paragraph  E  of  103.04  provides  that  a 
growth  impairment  related  to  cystic 
fibrosis  should  be  evaluated  under  the 
criteria  in  100.00. 

Public  Comments 

Following  the  publication  of  the 
NPRM  in  the  Federal  Register,  we 
received  1 1  letters  containing  comments 
pertaining  to  the  changes  we  proposed. 
The  letters  came  primarily  from 
advocates  of  the  rights  of  individuals 
with  respiratory  disease  (including  both 
legal  advocates  and  medical 
associations). 
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We  have  carefully  considered  all  of 
the  comments  and  have  adopted  many 
of  the  recommendations.  These  changes 
are  identified  in  the  following 
discussion  of  issues  that  were  raised  in 
the  comments. 

I :  A  nimiber  of  the  comments  were  quite 
long  and  detailed.  Of  necessity, 
therefore,  we  have  condensed, 
summarized,  or  paraphrased  them. 
However,  we  have  tried  to  express 
everyone's  views  adequately  and  to 
respond  to  all  of  the  relevant  issues 
raised.  There  were  also  a  few  comments 
that  we  do  not  address  below;  this  is 
because  they  were  minor  editorial 
comments  pointing  out  tjrpographical 
errors,  or  administrative  matters  that  are 
not  appropriate  to  the  Gnal  rules. 

For  ease  of  reference,  we  have 
organized  the  comments  and  responses 
as  follows:  We  first  address  general 
comments,  i.e.,  conmients  that  are  either 
about  the  rules  as  a  whole  or  that  apply 
to  more  than  one  section  of  the  rules. 
We  then  address  the  remaining 
comments,  which  pertain  to  specific 
sections  of  the  rules.  The  section 
references  in  the  headings  below  refer  to 
the  final  rules,  hi  those  instances  in 
.which  we  changed  the  section  niunbers 
|<^r  headings  in  &e  final  rules,  we 
provide  both  the  NPRM  and  final 
references  in  the  text  of  the  comment 
and  response. 

General  Issues 

Comment:  A  commenter  thought  that 
the  proposed  7-year  expiration  date  for 
these  rules  was  too  long  and 
recommended  a  5-year  period  because 
rapidly  developing  medical 
technologies  could  make  these  Ustings 
obsolete. 

Response:  We  did  not  adopt  the 
comment  because  we  are  not  bound  to 
wait  7  years  before  promulgating  new 
rules.  If  there  are  medical  advances  that 
should  be  reflected  in  our  regulations, 
we  can  at  any  time  before  the  expiration 
of  the  7-year  [>eriod  revise  all  or  part  of 
the  rules. 

Comment:  A  commenter  indicated 
that  the  requirement  for  an  evaluation 
period  of  at  least  12  consecutive  months 
in  order  to  determine  the  frequency  of 
episodes  for  asthma,  cystic  fibrosis,  and 
bronchiectasis  was  much  too  stringent. 

Response:  We  did  not  modify  our 
requirement  in  Ustings  3.03  and  103.03 
(asthma).  3.04  and  103.04  (cystic 
fibrosis)  and  3.07  (bronchiectasis)  for  an 
evaluation  period  of  at  least  12 
consecutive  UKUiths.  These  listings  are 
intended  to  be  used  in  the  most 
medically  severe  cases  of  asthma,  cystic 
fibrosis,  and  bronchiectasis.  Severity  {(x 
these  listings  is  predicated  on  the 
requenf^  and  intensity  of  episodes.  We 


need  an  evaluation  period  of  at  least  12 
months  to  establish  a  longitudinal 
clinical  picture  because  there  are  a 
number  of  factors  which  may  require 
this  much  time  in  order  to  evaluate  the 
functional  impact  of  the  impairment  on 
the  individual  For  example,  the 
therapeutic  adjustments  or 
modifications  made  in  the  prescribed 
treatment  and  the  response  are  variable 
because  some  individuals  may  not 
respond  initially  to  a  particular  regimen 
and  will  later  need  frequent  adjustments 
to  their  treatment  regimen.  We  also  need 
information  on  the  optimal  benefit 
which  has  been  achieved  from  the 
treatment  modafities.  This  caimot  be 
assessed  until  an  effective  regimen  has 
been  achieved  and  enough  time  has 
elapsed  for  the  regimen  to  be  effiective. 
hi  addition,  there  may  be  a  seasonal 
component  contributing  to  the 
fi«quency  of  attacks,  and  we  want  to 
determine  from  the  longitudinal  record 
whether  this  is  a  temporary  fector 
contributing  to  the  exacerbation  of  an 
episodic  respiratory  disease. 
Nonetheless,  if  disabiUty  can  be 
established  at  any  point  in  the  claims 
development  process,  we  will  do  so. 

3.00    Preface  to  Part  A 

3.00A    Introduction.  Comment:  A 
few  commenters  were  concerned  about 
the  requirement  that  the  functional 
evaluation  of  the  seventy  and  duration 
of  a  respiratory  disorder  should  be 
performed  only  after  prescribed 
treatment  has  been  instituted  and 
sufficient  time  has  elapsed  for  the 
results  to  be  evaluated.  They  said  that 
many  claimants  do  not  have  access  to 
this  type  of  treatment  or  cannot  afford 
medications.  These  commenters  wanted 
a  definition  of  "sufficient  time"  because 
some  respiratory  impairments  respond 
more  quickly  to  treatment  than  others 
and  without  such  a  definition,  various 
interpretations  could  result.  Another 
commenter  noted  an  inconsistency  in 
the  preamble  language  which  explained 
this  change  and  the  actual  language  in 
3.00A.  The  explanation  in  the  preamble 
indicated  that  the  evaluation  of  the 
severity  and  duration  of  a  respiratory 
disorder  should  be  performed  only  after 
prescribed  treatment  has  been  instituted 
and  expected  therapeutic  benefits  have 
been  achieved.  The  commenter  noted 
that  this  language  difference  would 
require  different  documentation  and 
evaluation  judgments.  One  commenter 
wanted  to  know  how  to  handle 
situ8ti(ms  in  which  the  treating 
physician  advises  the  patient  to  stop 
smoking,  jret  the  claimant  continues  to 
smoke. 

Response:  We  deleted  the  last 
sentence  of  the  first  pamgreph  of 


proposed  3.00A  and  revised  the  final 
rules  bv  adding  a  new  second  paragraph 
in  final  3.00A,  and  for  consistency,  we 
made  the  same  addition  in  103.00A  of 
part  B.  hi  the  new  second  paragraph  of 
final  3.00A  and  103.00A.  we  now 
indicate  that  many  individuals  who 
have  "Usting-level"  impairments  will 
have  received  the  benefit  of  medically 
prescribed  treatment  and  that,  whenever 
there  is  such  evidence,  the  longitudinal 
clinical  record  must  include  a 
description  of  the  treatment  prescribed 
by  the  treating  source  and  the  response 
(which  would  include  evidence  of  the 
effects  of  not  smoking),  in  addition  to 
information  about  the  nature  and 
severity  of  the  impairment.  Although  we 
agree  that  people  with  impairments  of 
lesser  severity  than  those  in  the  hstings 
may  not  necessarily  receive  this  kind  of 
treatment,  we  beUeve  that  the  listing- 
level  impairments  are  so  severe  that 
many,  if  not  most,  individuals  with 
such  serious  impairments  will  be  placed 
on  some  sort  of  medical  treatment.  We 
have  added  a  new  third  paragraph  to 
recognize  that  there  will  be  some 
individuals  who,  despite  the  existence 
of  a  severe  impairment,  will  not  have 
received  ongoing  treatment.  Such  an 
individual  may  or  may  not  be  able  to 
show  the  existence  of  an  impairment 
that  meets  the  criteria  of  a  listing.  Even 
if  an  individual  does  not  show  that  his 
or  her  impairment  meets  the  criteria  of 
a  listing,  tie  or  she  may  have  an 
impainnent(s)  equivalent  in  severity  to 
one  of  the  listed  impairments  or  be 
disabled  because  of  a  limited  residual 
functional  capacity. 

We  need  a  longitudinal  record  to 
establish  the  severity  and  duration  of 
the  impairment,  especially  for  those 
impairments  that  may  be  amenable  to 
treatment.  Because,  as  the  commenter 
noted,  some  respiratory  impairments 
respond  more  quickly  to  treatment  than 
others,  it  is  not  possible  to  provide 
specific  criteria  as  to  what  is  a  sufficient 
period  of  time.  Our  rules  allow  the 
adjudicator  to  decide,  on  a  case-by-case 
basis,  if  sufficient  evidence  is  available 
for  a  determination  or  decision. 

To  underscore  our  policy  that  we 
never  deny  claims  because  of  failure  to 
meet  or  equal  the  listings,  we  added 
new  paragraphs  in  final  3.00A  and 
103. OOA  which  stress  the  necessity  for 
making  an  equivalence  determination 
when  a  claimant's  impairment(s)  does 
not  meet  a  Usting,  and  for  assessing 
residual  functional  capacity  (or 
performing  an  individualized  functional 
assessment)  when  a  claimant's  severe 
impairment(s)  neither  meets  nor  equals 
in  severity  any  listing. 

Finally,  the  rules  on  failure  to  follow 
prescribed  treatment  are  quite  complex. 
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but  have  one  simple  underpinning: 
They  do  not  come  into  play  unless  an 
individual's  treating  source  has 
prescribed  treatment  for  the  individual 
which  the  individual  is  not  following.  If 
the  individual's  treating  source  has  not 
prescribed  treatment,  or  the  individual 
does  not  have  a  treating  source,  the 
principle  does  not  apply. 

If  the  issue  arises  in  which  a 
physician  advises  a  claimant  to  stop 
smoking,  and  he  or  she  does  not,  a 
judgment  will  need  to  be  made  on  a 
case-by-case  basis  to  determine  if  the 
physician's  advice  was  directly  related 
to  or  part  of  the  treatment  regimen  for 
the  respiratory  impairment. 

Comment:  A  commenter  suggested 
that  pulse  oximetry  or  ear  oximetry  be 
included  in  proposed  listings  3.02C2 
and  3.10B  (now  renumbered  3.09)  for 
adults  and  children  over  the  age  of  3  as 
alternative  documentation  to  arterial 
blood  gas  studies. 

Response:  We  did  not  accept  the 
comment  to  include  oximetry  results  for 
adults,  but  we  revised  the  age  limit  for 
children  to  age  12  because,  as  stated 
previously,  pulse  oximetry  in  children 
is  becoming  the  state-of-the-art 
procedure  for  determining  gas  exchange 
abnormalities  in  young  children.  We 
accept  pulse  oximetry  in  a  child  under 
age  12  because  of  technical  problems 
with  arterial  puncture.  However, 
oximetry  provides  only  a  single  value 
for  measuring  the  degree  to  which 
oxygen  is  bound  to  hemoglobin  (oxygen 
saturation).  It  is  not  as  complete  a 
measure  of  gas  exchange  as  arterial 
blood  gas  studies.  Arterial  blood  gas 
studies  provide  information  about  other 
factors  such  as  the  amount  of  carbon 
dioxide  in  the  blood  and  metabolic 
status.  The  evaluation  of  all  these 
factors  provides  a  more  sensitive  and 
specific  indicator  of  a  disabling  gas 
exchange  impairment. 

3.00B    Mycobacterial,  Mycotic,  and 
Other  Chronic  Persistent  Infections  of 
the  Lung.  Comment:  A  commenter 
welcomed  the  broadening  of  the 
applicability  of  the  listings  to  consider 
chronic  persistent  lung  infections  other 
than  mycotic  or  mycobacterial 
infections,  and  recommended  that  the 
title  of  listings  3.08  and  3.09  also 
include  this  information. 

Response:  We  agree  with  the 
commenter  that  the  title  of  listings  3.08 
and  3.09  should  be  broadened  to 
include  chronic  persistent  lung 
infections.  In  addition,  because  both 
these  listings  contain  cross  references  to 
listing  3.02  and  section  3.00B,  we 
combined  them  into  one  listing  now 
numbered  3.08  and  retitled  it, 
"Mycobacterial,  mycotic,  and  other 


.chronic  persistent  infections  of  the 
lung." 

3.00C    Episodic  Respiratory  Disease. 
Comment:  Two  conunenters  suggested 
that  we  clarify  the  requirement  for 
information  docvmienting  adherence  to 
a  prescribed  therapeutic  regimen.  They 
questioned  whether  therapeutic  blood 
levels  of  theophylline  or  other  drugs 
will  be  required  as  documentation  of 
adherence  to  prescribed  treatment.  They 
also  felt  that  the  requirement  for 
spirometric  results  obtained  between 
attacks  appears  to  be  unnecessary  if  the 
listing  is  satisfied  by  attacks  meeting  the 
severity  and  frequency  criteria 
described  in  proposed  listing  3.03B. 

Response:  Therapeutic  blood  levels  of 
theophylline  or  other  drugs  are  not 
required  because  theophylline  is  not 
prescribed  in  all  cases.  Many  factors 
other  than  compliance  with  medication 
affect  blood  levels  through  alterations  in 
absorption  and  metabolism.  We  believe 
that  the  treating  source  should  be  able 
to  supply  this  information  because  if  an 
individual  truly  has  a  listing-level 
impairment,  it  would  be  unusual  for 
him  or  her  not  to  be  receiving  ongoing 
treatment  ficm  a  treating  source  who 
has  longitudinal  evidence  on  the 
prescribed  treatment  and  response. 

We  revised  the  last  sentence  of  3.00C 
because  the  requirement  for  spirometric 
resuhs  between  attacks  pertains  only  to 
asthma.  We  now  require  spirometry 
between  asthma  attacks  because 
spirometry  showing  reversible 
bronchospasm  between  attacks  with 
improvement  in  the  one-second  forced 
expiratory  volume  post  bronchodilator 
is  needed  to  document  the  severity  of 
asthma. 

3 .  OOD    Cystic  Fibrosis.  Comment: 
One  commenter  suggested  that  the 
pilocarpine  techniques  should  be 
specified  in  this  section  as  they  are  in 
103. OOC 

Response:  We  agree  and  have  added 
appropriate  language  to  3.00D. 

Comment:  A  commenter  reauested 
that  we  specify  that  the  other  body 
systems  which  can  be  affecred  by  cystic 
fibrosis  are  the  gastrointestinal  and 
cardiovascular  systems.  This  commenter 
also  noted  that  the  references  to  sweat 
tests  in  proposed  sections  3.00D  and 
103. OOC  were  insufficient  and  suggested 
we  include  the  Gibson-Cooke  method 
and  the  Wescor  Macroduct  system. 

Response:  We  partially  agree  with  the 
first  comment  and  have  modified  3. OOD 
and  103.00D  to  specifically  reference 
the  digestive  system.  In  the  childhood 
rules  (103.00D).  we  also  indicate  that 
cystic  fibrosis  can  adversely  impact  a 
child's  growth  and  development.  We 
did  not  reference  the  cardiovascular 
body  system  because  the  manifestation 


involved  would  be  cor  pulmonale,  and 
that  is  covered  by  these  listings.  We 
included  references  to  the  Gibson-Cooke 
procedure  and  the  Wescor  Macroduct 
system  in  3.00D  and  103.00D.  We 
indicate  that  both  methods  can  be  used 
for  sweat  collection,  but  the  sweat  or 
chloride  content  must  be  analyzed 
quantitatively  using  an  acceptable 
laboratory  technique. 

3.00E    Documentation  of  Pulmonary 
Function  Testing.  Comment:  One 
commenter  suggested  that  we  address 
the  acceptability  of  pulmonary  function 
tests  in  the  presence  of  bronchospasm. 

Response:  We  agree  with  the 
commenter  and  have  added  language  to 
the  second  paragraph  of  3.00E  to 
indicate  that  pulmonary  function 
studies  should  not  be  performed  unless 
the  individual's  clinical  status  is  stable, 
and  the  individual  is  not,  for  example, 
suffering  an  episodic  respiratory  attack, 
acute  respiratory  infection  or  other 
chronic  illnesses.  We  also  provide  that 
wheezing,  per  se,  does  not  preclude 
testing  and  is  commonly  found  in 
asthma  between  attacks,  in  chronic 
bronchitis,  and  in  chronic  obstructive 
pulmonary  disease. 

Comment:  One  commenter  felt  that 
requiring  documentation  on  the 
manufacturer  and  model  number  of  the 
device  used  to  measure  and  record  the 
spirogram  was  excessive.  The 
commenter  indicated  that  if  the  Agency 
knows  about  the  acceptabiUty  of  various 
devices,  it  should  publish  such  a  notice 
in  the  Federal  Register  for  notice  and 
comment. 

Response:  We  did  not  accept  the 
comment  because  the  manufocturer  and 
model  number  of  spirometric  devices 
may  be  helpful  particularly  when  the 
adjudicator  must  review  an 
incompletely  labeled  or  calibrated 
spirogram,  and  either  through  program 
experience  or  reference  materials 
available  to  the  adjudicator,  he  or  she 
can  determine  if  the  test  results  are 
acceptable.  It  may  then  be  unnecessary 
to  contact  the  source  which  performed 
the  test  for  additional  information  if  the 
specific  information  regarding  the 
spirometer  is  available.  We  feel  the  time 
required  to  report  the  manufacturer  and 
model  number  is  less  costly  and  time 
consuming  than  the  possible  recontact. 
In  addition,  as  dearly  indicated  in 
3.00E,  this  evidence  "should"  be  stated. 
There  is  not  an  absolute  requirement 
that  the  manufacturer  and  model 
number  be  a  part  of  the  record  in  order 
for  the  claim  to  be  decided.  If  all  the 
evidence  supports  a  favorable  decision, 
the  claim  would  not  be  delayed  merely 
to  docxmient  this  piece  of  evidence.  In 
addition,  this  is  not  a  new  requirement. 
It  is  in  section  3.00D  of  the  prior  rules, 
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and  there  have  been  no  problems  with 
this  aspect  of  documentation.  We  did 
not  accept  the  comment  that  if  the 
Agency  knows  about  the  acceptability  of 
various  devices,  we  should  publish  such 
a  list  in  the  Federal  Register  for  notice 
and  comment.  We  do  not  certify 
acceptability  of  spirometers  nor  do  we 
maintain  a  list  of  acceptable  devices. 
Rather,  we  provide  rules  defining  what 
data  are  acceptable  for  program 
purposes,  and.  in  turn,  we  accept  the 
results  of  spirometry  from  any 
equipment  that  can  provide  these  data. 

Comment:  The  same  commenter  felt 
that  the  calibration  tracings,  as  well  as 
the  spirograms,  must  have  a  time  scale 
of  at  least  20  mm/sec  and  a  volume 
scale  of  at  least  10  mm/liter  to  permit 
independent  measurement  of  the 
spirogram. 

Response:  We  agree  with  the 
comment  and  have  added  the  language 
to  the  last  septence  of  the  fifth 
paragraphs  of  3.00E  and  103.00E  that 
the  spirogram  and  the  calibrations  must 
be  presented  in  a  volume-time  format  at 
a  speed  of  at  least  20  mm/sec  and  a 
volume  excursion  of  at  least  10  mm/L  to 
permit  independent  evaluation. 

3.00F    Documentation  of  Chronic 
Impairment  of  Gas  Exchange.  Comment: 
One  commenter  requested  clarification 
as  to  when  to  consider  purchase  of  a 
diffusing  capacity  of  the  lungs  for 
carbon  monoxide  or  resting  arterial 
blood  gas  studies.  The  commenter  noted 
that  this  section  says  these  tests  should 
be  purchased  in  cases  in  which  "there 
is  documentation  of  chronic  pulmonary 
disease,  but  the  existing  evidence, 
including  properly  performed 
spirometry,  is  not  adequate  to  establish 
the  level  of  functional  impairment."  The 
commenter  questioned  whether  chronic 
pulmonary  aisease  specifically  refers  to 
those  diseases  that  may  result  in 
significant  impairment  of  gas  exchange 
and  whether  this  will  result  in  an 
increase  in  the  need  to  purchase 
diffusing  capacity  of  the  lungs  for 
carbon  monoxide  and  arterial  blood  gas 
studies.  The  commenter  questioned 
whether  there  is  a  specific  sequence  of 
development  that  is  required.  He  said 
proposed  section  3.00F3  indicates  that 
an  exercise  arterial  blood  gas  study 
should  be  purchased  only  if  full 
development  is  not  adequate  to 
establish  the  level  of  functional 
impairment  and  goes  on  to  note  that  full 
development  means  the  results  of 
spirometry  and  measurement  of 
diffusing  capacity  of  the  lungs  for 
carbon  monoxide  and  resting  arterial 
blood  gas  studies  have  been  obtained. 
This  implies  that  both  these  studies  may 
be  piutJiased  before  exercise  arterial 
blood  gas  studies. 


Response:  It  is  not  possible  to  provide 
an  exact  sequence  which  should  always 
be  followed  in  purchasing  tests.  Chronic 
pulmonary  insufficiency,  as  designated 
in  listing  3.02.  may  be  the  result  of 
many  disorders  which  may  a  her 
pulmonary  function,  including,  but  not 
limited  to.  chronic  obstructive 
pulmonary  disease,  emphysema, 
chronic  bronchitis,  bronchiectasis, 
pneumoconiosis,  infection,  cystic 
fibrosis,  asthma,  pulmonary  infiltrative 
disorders,  and  pulmonary  resection.  The 
important  issue  in  documentation  of 
severity  in  these  disorders  is  to  have 
sufficient  information  to  identify  those 
individuals  with  disabling  functional 
loss.  Because  each  disease  process  may 
manifest  itself  differently,  each  case 
needs  to  be  independently  evaluated  in 
light  of  the  pertinent  evidence  already 
in  file  and  the  likelihood  that  a 
particular  study  will  provide  additional 
information  for  accurate  adjudication. 
We  have,  however,  modified  the 
language  in  3.00F1  and  3.00F2  to  clarify 
that  purchase  of  a  diffusing  capacity  of 
the  lungs  for  carbon  monoxide  and 
arterial  blood  gas  studies  may  be 
appropriate  when  there  is  a  question  of 
whether  an  impairment  meets  or  is 
equivalent  in  severity  to  a  listing  and 
the  claim  cannot  otherwise  be  favorably 
decided.  We  may  purchase  exercise 
arterial  blood  gas  studies  if  full 
development  is  not  sufficient  to 
establish  if  the  claim  meets  or  is 
equivalent  in  severity  to  a  listing  and 
the  claim  cannot  otherwise  be  favorably 
decided.  "Full  development"  can 
include  spirometry,  diffusing  capacity 
of  the  lungs  for  carbon  monoxide  or 
resting  arterial  blood  gas  studies, 
available  either  through  evidence  of 
record  or  purchase,  and  all  other 
available  evidence,  including  but  not 
limited  to  medical  history,  physical 
examination,  chest  x-ray  or  other 
appropriate  imaging  techniques, 
electrocardiogram,  hematocrit  or 
hemoglobin. 

Listings 

3.02    Chronic  Pulmonary 
Insufficiency.  Comment:  One   . 
commenter  indicated  that  arterial  blood 
gases  are  simplified  in  the  proposed 
rules  and  was  concerned  about 
eliminating  carbon  dioxide  (CDi) 
tension.  The  commenter  believed  that 
even  if  two  tests  are  done  three  weeks 
apart,  the  test  results  can  be  infiuenced 
significantly  and  easily  by  such  things 
as  a  little  anxiety,  or  breath  holding.  In 
addition,  the  commenter  explained  that 
a  person  with  a  resting  PaOi  of  60-65 
could  be  really  hypoxic  if  the  individual 
were  hyperventilating.  Although  the 
commenter  believed  that  the  use  of  the 


diffusing  capacity  of  the  lungs  for 
carbon  monoxide  or  arterial  blood  gas 
studies  are  appropriate,  the  commenter 
suggested  that  revisions  should  be  made 
in  3.02  to  include  CX>r-02  correlations. 

Response:  We  agree  with  the 
commenter  that  the  results  of  an  arterial 
blood  gas  study  could  be  infiuenced  by 
such  things  as  a  little  anxiety  or  breath 
holding.  To  avoid  any  misapplication, 
we  amended  listing  3.02  C2  and  C3  to 
delete  the  values  at  two  altitudes 
(designated  3.02C2  a  and  b  in  the 
NPRM).  We  revised  these  listings  to 
include  again  tables  III-A.  III-B  and  III- 
C  from  our  prior  3.02  listings  because 
these  criteria  are  more  sensitive 
indicators  of  disabling  impairment  of 
gas  exchange  and  include  correction  for 
hypoxemia  for  carbon  dioxide  tension. 

Comment:  A  commenter 
recommended  that  listings  3.02  C2  and 
C3  specify  that  the  values  are  based  on 
breathing  room  air. 

Response:  We  agree  and  have  added 
"breathing  room  air"  to  3.00F2,  3.00F4. 
103.00C1  and  listings  3.02  C2  and  C3. 

Comment:  One  commenter  was 
concerned  with  the  requirement  in 
listing  3.02C2  for  resting  arterial  blood 
gases  in  a  stable  state  3  or  more  weeks 
apart.  The  commenter  indicated  that 
getting  resting  arterial  blood  gas  studies 
performed  in  stable  state  on  one 
occasion  is  difficult,  but  it  will  be  even 
harder  to  get  these  results  on  two 
occasions.  The  commenter  felt  that  this 
requirement  precludes  the  use  of 
medical  evidence  of  record. 

Response:  We  did  not  adopt  the 
comment.  This  requirement  for  results 
on  two  different  occasions  is  included 
in  these  final  rules  because  repeat 
testing  increases  the  probability  that 
hypoxemia  is  chronic.  This  requirement 
also  ensures  that  inappropriate 
decisions  will  not  be  made  utilizing 
blood  gas  values  during  an  acute  illness 
which  is  not  expected  to  result  in  a 
chronic  gas  exchange  impairment.  We 
believe  that  in  some  cases  evidence  of 
record  may  contain  applicable  pre- 
discharge  reports  from  a  hospitalization 
for  an  intercurrent  acute  illness,  or  out- 
patient records  may  have  the  test  results 
that  are  applicable,  particularly  when 
chronic  home  oxygen  therapy  is 
contemplated. 

Comment:  Two  commenters  indicaieu 
that  the  heights  listed  in  tables  I  and  n 
should  be  listed  in  either  inches  or 
centimeters,  and  the  English  and  metric 
system  should  not  be  mixed  by  using 
tenths  of  an  inch.  They  also  indicated 
that  because  the  one-second  forced 
expiratory  volume  cannot  be  estimated 
more  closely  than  to  tenths  of  a  liter,  the 
listing  requirements  should  not  be 
shown  in  hundredths  of  a  liter. 
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Response:  We  decided  that  rather 
than  showing  the  heights  in  tables  I  and 
n  in  either  inches  or  centimeters,  it 
would  be  clearer  if  we  indicated  both. 
We  have  revised  the  tables  accordingly. 
We  do  not  agree  %vith  the  commenter 
that  one-second  forced  expiratny 
volume  results  cannot  be  estimated 
more  closely  than  to  tenths  of  a  liter 
because  it  has  been  our  program 
experience  th^  many  times  results  are 
reported  beyond  a  tenth  of  a  liter,  and 
that  impairment  severity  assessment  can 
be  made  more  acciu^tely  with  these 
results. 

Comment:  One  commenter  suggested 
that  we  not  permit  the  purchase  of 
arterial  blood  gases  %idth  exerdse  and 
clarify  that  such  tests  be  evaluated  only 
when  obtained  as  medical  evidence  of 
record.  The  commenter  did  not  feel  that 
this  test  provided  information  of  greater 
adjudicative  vahie  than  other  testing 
methods  that  are  more  readily  available 
and  less  risky  to  the  claimant. 

Response:  We  did  not  accept  the 
comment  because  these  rules  provide 
that  exercise  testing  should  only  be 
purchased  in  infrequent  instances  in 
which  the  other  studies  may 
underestimate  the  degree  of  functional 
loss.  Further,  our  rules  in  3.00F3  specify 
that  exercise  arterial  blood  gas 
measurements  should  only  be 
purchased  after  careful  review  of  the 
medical  history,  physical  examination. 
chest  x-ray  or  other  appropriate  imaging 
techniques,  spirometry,  diffusing 
capacity  of  the  lungs  for  carbon 
monoxide  study,  electrocardiogram, 
hematocrit  or  hemoglobin,  and  resting 
blood  gas  results  by  a  program 
physician,  preferably  one  with 
experience  in  the  care  of  patients  with 
pulmonary  disease,  to  determine 
whether  obtaining  the  test  would 
present  a  signiHcant  risk  to  the 
individual.  The  purchase  of  such  tests 
on  infrequent  occasions  is  designed  to 
benefit  claimants  by  providing  another 
means  by  which  a  disabling  impairment 
can  be  established. 

Comment:  Three  individuals  noted 
that  proposed  listing  3.02C2b  should 
read.  "At  an  ahitude  of  4000  feet  or 
greater.  •  •  •" 

Response:  We  did  not  accept  the 
comment  because  we  have  removed  the 
altitude  criteria  of  proposed  Usting  3.02 
C2a  and  C2b  and  revised  the  listing  to 
include  tables  ni-A,  m-B.  and  m-C 
from  3.02  of  the  prior  rules. 

Comment:  A  pnysidan  commented 
that  the  separation  of  ventilatory 
impairments  (chronic  obstructive  and 
dironic  restrictive  diseases)  into  two 
separate  listings  tends  to  be  confusing 
and  imphes  an  importance  in 
establishing  a  diagnosis.  To  simplify  the 


process,  the  commenter  suggested  we 
have  one  Usting  that  provides  for  either 
a  one-second  forced  expiratory  voliime 
equal  to  table  1  or  a  forced  vital  capacity 
equal  to  table  n.  This  person  believed 
that  one  listing  would  suffice  because 
someone  with  chronic  obstructive 
pulmonary  disease  could  be  considered 
as  meeting  the  listings  in  either  table  I 
or  table  n.  The  same  would  be  true  if  the 
person  has  a  predominantly  restrictive 
disease. 

Response:  We  did  not  accept  this 
comment  because  an  individual  with  a 
predominantly  air  obstructive 
impairment  that  meets  table  II  would 
nearly  always  meet  table  L  (These  tables 
are  contained  in  Usting  3.02.)  However, 
an  individual  with  a  restrictive 
impairment  that  meets  table  D  may  not 
meet  table  I.  We  do  not  want  to 
construct  a  Usting  that  will  disadvantage 
anyone.  In  addition,  the  designations, 
"one-second  forced  expiratory  volimie" 
and  "forced  vital  capacity,"  are  used  in 
clinical  practice  and  connote  different 
physiologic  deficits.  For  these  reasons, 
we  prefer  to  incorporate  the  one-second 
foroed  expiratory  volume  and  the  forced 
vital  capacity  in  Usting  3.02  as  we  have 
constructed  it. 

3.04    Cystic  Fibrosis.  Connment: 
Several  conunenten  were  concerned 
that  the  criteria  for  adults  to  quaUfy  for 
benefits  with  cystic  fibrosis  are  more 
stringent  than  the  criteria  for  children 
with  cystic  fibrosis.  Under  the  proposed 
criteria,  a  child  who  is  67  inches  tall  has 
to  have  a  one-second  forced  expiratory 
volume  of  1.6  to  meet  the  chilcUiood 
listings.  An  adult  67  inches  in  height 
would  require  a  one-second  forced 
expiratory  volume  of  1.45  to  meet  the 
adult  Usting.  The  commentera  noted 
that  the  one-second  forced  expiratory 
volume  values  for  adults  are  those 
estabUshed  for  the  evaluation  of  adults 
with  chronic  pulmonary  insufficiency 
while  a  separate  table  just  for  cystic 
fibrosis  has  been  estabUshed  for 
children.  A  commenter  noted  that  we 
did  not  list  any  manifestation  of  cysUc 
fibrosis  to  aid  in  the  evaluation  of  adults 
similar  to  the  childhood  manifestations. 
The  commenters  urged  that  more 
realistic  criteria,  similar  to  the  criteria 
proposed  for  children,  be  provided  for 
adults. 

Response:  We  agree  with  the 
commentera  that  ^e  criteria  for  adults 
with  cystic  fibrosis  could  be  revised.  We 
revised  3.04A  to  now  include  a  table 
(table  rV)  which  will  be  used  solely  for 
the  evaluation  of  adults  with  cystic 
fibrosis,  similar  to  the  approach  used  in 
103.04A  of  the  childhood  Ustings.  We 
have  included  the  criteria  from  103.04C 
of  the  childhood  Usting  in  the  aduh 
Ustings  at  3.D4C  bi  ttim,  we  revised  the 


childhood  criteria  to  include  the  criteria 
in  3.04B  in  the  childhood  Usting  (now 
in  103.04D).  We  believe  that  these 
changes  will  provide  a  fair  and 

Suitable  means  for  evaluating  both 
uhs  and  children. 

3.09  Pulmonale  Secondary  to 
Chronic  Pulmonary  Vascular 
Hypertension.  Comment:  A  commenter 
noted  that  this  Usting  (proposed  listing 
3.10)  requires  arterial  blood  gas  studies 
on  at  least  two  occasions,  3  or  more 
weeks  apart,  but  the  Usting  did  not  set 
an  outside  limit  for  this  requirement. 
The  commenter  felt  a  limit  should  be  set 
or  situations  may  arise  when,  for 
example,  one  study  was  performed  in 
1989  and  another  in  1991,  and  the 
listing  requirement  would  he  satisfied. 

Response:  We  agree  with  the 
comment  and  have  revised  the  final 
listing  by  including  a  cross  reference  to 
Usting  3.02C2  which  indicates  that  these 
studies  be  within  a  6-mor)th  period. 

3.10  Sleep-Related  Breathing 
Disorders.  Comment:  A  commenter 
objected  to  this  listing  because  it  merely 

Erovides  cross  references  to  other 
stings  for  cor  pulmonale,  obesity,  and 
organic  brain  syndrome  to  evaluate  the 
manifestations  of  sleep  apnea.  The 
commenter  felt  that  specific  criteria 
should  be  developed  for  the  evaluation 
of  this  disorder  that  weigh  more  heavily 
on  the  disabling  effects  of  daytime 
drowsiness.  The  commenter  suggested 
that  it  ought  to  be  possible  to  develop 
a  Usting  for  sleep  apnea  that  relies  upon 
sleep  laboratory  studies  and  suggested 
the  listing  could  perhaps  be  based  upon 
either  the  number  of  instances  of 
arousal  due  to  sleep  apnea  or  the  degree 
of  hypoxemia  demonstrated  during 
sleep  testing. 

Response:  We  did  not  accept  this 
comment  because  we  are  not  aware  of 
any  data  to  support  a  relationship 
between  the  findings  of  sleep  studies 
(number  of  apneas,  arousals,  severity  of 
desaturation  during  sleep)  and  the 
individual's  remaining  daytime 
functional  capacity.  There  are 
considerable  data  available  relating 
functional  Umitations  due  to  extreme 
obesity,  impaired  cardiopulmonary 
function  and  hypoxemia  while  awake. 
We  acknowledge  that  excessive  daytime 
drowsiness  can  lead  to  cognitive  and 
personality  changes,  as  well  as  affective 
disturbances  which  resuh  in  impaired 
daytime  functioning.  Individuals  with 
excessive  daytime  drowsiness  may  have 
disturbances  in  orientation,  memory 
and  personality  and  these 
manifestations  can  be  considered  under 
listing  12.02.  However,  to  make  our 
intent  clearer,  we  modified  3.00H  to 
elaborate  that  daytime  drowsiness  may 
affect  memory,  orientation,  and 
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personality  and  that  longitudinal 
treatment  records  may  be  needed  to 
evaluate  mental  functioning. 

103.00    Preface  to  Part  B 

103. OOA    Introduction 

Comment:  One  commenter  noted  that 
this  section  emphasizes  medical 
evaluation  and  does  not  mention  the 
importance  of  nonmedical  evidence  in 
evaluating  impairment  severity.  The 
commenter  indicated  that  valuable 
information  about  a  child's  condition 
can  often  be  given  by  a  parent  or  other 
caregiver.  This  individual  also  indicated 
that  the  requirement  that  respiratory 
disorders  be  evaluated  by  a  specialist  at 
the  State  agency  may  send  a  message 
that  medical  evidence  provided  by 
nonspecialist  treating  sources  w-ili  not 
be  considered  important. 

Response:  The  listings  contain 
examples  of  some  of  the  most  common 
impairments  in  the  disabiUty  program. 
The  criteria  include  specific  symptoms, 
signs,  and  laboratory  findings  that  are 
considered  to  characterize  impairments 
severe  enough  to  prevent  a  child 
applying  for  benefits  under  the  SSI 
program  from  functioning 
independently,  appropriately,  and 
effectively  in  an  age-appropriate 
manner.  Claimants  may  be  found 
disabled  based  on  medical  factors  alone 
if  their  impainnent(s)  meets  or  equals 
the  medical  criteria  in  a  listing.  If  the 
severity  of  a  claimant's  impairment(s) 
does  not  meet  or  equal  medically  the 
severity  of  an  impairment  in  the  listings, 
we  then,  in  the  case  of  a  child  under  the 
SSI  program,  determine  whether  the 
imp>ainnent(s)  functionally  equals  the 
listings  and.  if  not,  then  perform  an 
individualized  functional  assessment  to 
determine  whether  the  child  has  an 
impairment(s)  of  comparable  severity  to 
one  that  would  disable  an  adult.  Thus, 
following  this  sequential  evaluation 
process,  nonmedical  evidence  is 
considered  at  all  appropriate  steps  in 
the  process — and  especially  for  children 
at  the  equals  step  and  in  performing  an 
individualized  hinctional  assessment. 
Nonetheless,  to  clarify  this  point,  we 
have  expanded  the  fourth  paragraph  to 
emphasize  the  importance  of 
equivalence  determinations  and 
individuaUzed  functional  assessments. 
In  addition,  we  clarified  the  language 
that  concerned  the  commenter,  which 
was  that  a  child's  respiratory  disorder 
will  be  evaluated,  if  possible,  by  a 
pediatrician  or  by  a  speciaUst  in 
respiratory  diseases  of  children.  Our 
intent  for  this  requirement  was  to 
recognize  the  importance  of 
specialization  in  childhood  respiratory 
disease,  not  to  send  a  message  Uiat 


evidence  provided  by  a  nonspecialist 
treating  source  will  not  be  considered 
important.  To  clarify  our  intent,  we 
have  added  a  statement  at  the  end  of  the 
first  paragraph  in  103.00A  to  indicate 
that  reasonable  efforts  should  be  made 
to  ensure  review  by  a  program  physician 

Secializing  in  the  evaluation  of 
ildhood  respiratory  disease  or  by  a 
qualified  pediatrician.  This  language  is 
adapted  from  section  1614(a)(3)(H)  of 
the  Act  and  merely  reflects  our  current 
policy. 

103.00B  and  103.00C    Documentation 
of  Pulmonary  Function  Testing  and 
Documentation  of  Chronic  Impairment 
of  Gas  Exchange 

Comment:  A  commenter  indicated 
that  the  proposed  rules  did  not  provide 
enough  detailed  information  on  when  to 
purchase  the  various  pulmonary  tests. 
The  commenter  indicated  that  the  rules 
should  discuss  the  value  of  studies 
performed  during  or  soon  after  an  acute 
respiratory  illness.  Two  commenters 
suggested  that  providing  a  minimimi  age 
for  spirometry  would  be  helpful. 

Response:  We  agree  with  the 
commenter  that  our  rules  should 
provide  more  detailed  information  on 
when  to  purchase  the  various 
pulmonary  tests.  Accordingly,  we  added 
a  new  seventh  paragraph  to  103.00B  and 
a  new  second  paragraph  to  103.00  Cl 
and  C2  which  indicates  that  piuxhase 
may  be  appropriate  when  there  is  a 
question  of  whether  an  impairment 
meets  or  is  equivalent  in  severity  to  a 
Usting  and  the  claim  cannot  otherwise 
be  favorably  decided.  In  addition,  in  the 
seventh  paragraph  of  103. OOB,  we 
indicate  that  purchase  of  a  pulmonary 
function  test  is  appropriate  only  when 
the  child  is  capable  of  performing 
reproducible  forced  expiratory 
maneuvers,  and  that  this  capabiUty 
usually  occurs  around  age  6. 

Comment:  A  commenter  indicated 
that  in  cases  of  cystic  fibrosis, 
pulmonary  functioning  may  be 
extremely  and  progressively  impaired 
most  of  the  time.  Therefore,  children 
with  cystic  fibrosis  should  be  excluded 
from  the  requirement  stated  in  103.00B 
that  the  criteria  in  103.04  (incorrectly 
referred  to  as  103.10  in  the  NPRM)  can 
only  he  applied  during  the  child's  most 
stable  state  of  health  because  these 
children's  most  stable  state  of  health 
may  occur  only  upon  discharge  fiDm  a 
hospital  and  thereafter  begin  to 
deteriorate. 

Response:  We  have  modified  the 
language  in  this  section  and  3.00E  to 
define  "most  stable  state  of  health"  to 
mean  any  period  in  time  except  during 
or  shortly  after  an  exacerbation.  In 
addition,  in  evaluating  a  child's  claim 


for  disability,  we  consider  all  available 
evidence  related  to  the  child's 
impairment  so  that  we  have  a 
longitudinal  view  of  the  impact  of  the 
impairment  on  the  child. 

Comment:  A  commenter  suggested 
that  we  consider  the  use  of  pulse 
oximetry  for  older  children,  and  stated 
that  the  protocol  for  the  test  should 
require  a  statement  regarding  the  child's 
cooperation  or  behavior. 

Response:  We  agree  with  the 
commenter  that  the  use  of  pulse 
oximetry  should  be  extended  to  older 
children,  and  we  have  amended 
103.00C2  to  indicate  that  pulse  oximetry 
may  be  substituted  for  arterial  blood 
gases  in  children  under  12  years  of  age. 
The  use  of  pulse  oximetry  to  assess 
oxygenation  status  (rather  than 
obtaining  arterial  blood  gas  samples 
through  arterial  puncture)  has  become 
the  standard  of  care  in  the  i>ediatric 
community.  Experience  has  shown  that 
pediatric  patients  infrequently  have 
arterial  gases  drawn  unless  they  already 
have  an  indwelling  arterial  line  or  are  in 
an  emergency  intensive  care  setting.  We 
have  also  added  a  statement  to  103.00C2 
that  the  report  of  the  test  should  include 
information  on  the  child's  cooperation 
in  performing  the  test. 

Comment:  A  few  commenters 
suggested  that,  rather  than  having  an 
explanation  of  rounding  in  103. OOB.  we 
use  the  same  format  for  recording 
height,  one-second  forced  expiratory 
volume  and  vital  capacity  as  is  used  in 
the  adult  listings  in  3.02A  and  3.02B. 
These  same  commenters  suggested  that 
in  proposed  103.02  table  1, 103.02  table 
n,  and  103.14  table  ID  we  show  the 
heights  in  inches  and  centimeters 
because  some  facilities  report  both 
ways. 

Response:  We  agree  and  have 
modified  the  tables  accordingly. 

103.00D    Cystic  Fibrosis 

Comment:  A  commenter 
recommended  that  we  consider  adding 
the  stool  trypsin  test  for  use  in  the 
evaluation  of  cystic  fibrosis  in  young 
babies  and  to  confirm  gastrointestinal 
involvement.  The  commenter  indicated 
that  the  diagnosis  of  cystic  fibrosis  may 
be  based  on  this  test  in  the  "neonate 
period." 

Response:  We  did  not  accept  the 
comment  because  the  stool  tiypsin  test 
is  not  considered  an  acceptable 
diagnostic  test  for  cystic  fibrosis.  The 
test  can  be  considered  only  as  a  gross 
screening  test  for  pancreatic 
insufficiency  due  to  any  cause  and  is, 
therefore,  nonspecific  for  cystic  fibrosis. 
We  have,  however,  added  to  103. OOD 
another  diagnostic  test,  the  "CF  gene 
mutation  analysis." 
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l.fatfings 

103.02    Chronic  Pulmonary 
InsufficierKy  (Numbered  103.14  in  the 
NPRMand  Titled  Chronic  Obstructive 
or  Restrictive  Pulmonary  Disease  Due  to 
Any  Cause) 

Comment:  One  commenter  suggested 
that  we  should  explain  what  we  mean 
by  "poor  weight  gain"  in  103.02E6  and 
F2  (designated  103.14D6  and  E2  in  the 
NPRM)  and  also  specify  if  loss  of  weight 
could  meet  these  listings  requirements. 

Response:  We  agree  with  the 
commenter  and  have  clarified  103.02E6 
and  F2.  We  deleted  "poor  weight  gain," 
and,  to  avoid  any  ambiguity,  we  now 
provide  criteria  for  the  evaluation  of 
involuntary  weight  loss  or  failure  to 
gain  weight  at  an  appropriate  rate,  fai 
this  way,  we  not  only  include  children 
who  have  stopped  gaining  weight  but 
also  children  who  do  not  gain  enough 
weight.  We  aiso  provide  for  the 
possibility  that  a  child-will  actually  lose 
weight. 

Connment:  A  commenter  indicated 
that  the  reouirement  in  103. 02P 
(designated  103. 14E  in  the  NPRM)  for 
two  hospital  admissions  within  a  6- 
month  period  seemed  to  be  set  at  a 
higher  level  of  severity  than  the 
requirement  in  103. 04C  of  one  episode 
of  infection  every  6  months.  This 
commenter  believed  that  requiring 
hospitalization  as  a  criterion  of  severity 
discriminates  against  children  who  are 
uninsured  or  underinsured. 

Response:  We  do  not  agree  with  the 
comment.  The  requirement  of  only  one 
increased  bacterial  infection  under 
103.04C  (103.04B  in  the  NPRM)  within 
a  6-month  period  is  in  relation  to  cystic 
fibrosis,  which  is  a  condition  affecting 
multiple  systems  associated  with 
progressive  irreversible  pulmonary 
morbidity  and  death  during  early  to 
mid-adult  Life.  The  occurrence  of  more 
than  one  exacerbation  for  a  child  with 
cystic  fibrosis  during  a  6-month  period 
for  recurrent  respiratory  infection  is 
normally  associated  with  progression 
and  a  superimposed  underlying 
persistent  pulmonary  infection  an4 
functional  impairment.  On  the  other 
hand,  repeated  hospital  admissions  for 
lower  tract  respiratory  infection  in 
children  with  other  types  of  chronic 
pulmonary  disease  more  commonly 
reflect  acute  intermittent  episodes  that 
are  not  related  to  chronic  persistent 
underlying  pulmonary  infection.  These 
criteria  do  not  discriminate  against  any 
class  of  children,  but  only  provide 
criteria  to  quickly  allow  the  most 
seriously  impaired  individuals.  This  is 
not  to  imply  that  children  who  do  not 
meet  or  equal  in  severity  a  listing  cannot 


be  found  disabled  at  the  final  step  of  the 
sequential  evaluation  process. 

103.03  Asthma 

Conunent:  A  legal  group  commented 
that  the  requirement  in  103.03C  that  a 
child  must  meet  two  of  the  three  listed 
criteria  seemed  excessive  because  if  a 
child  has  asthma  as  severe  as  described, 
it  should  be  enough  to  meet  one  of  the 
three  listed  criteria.  Another  commenter 
noted  that  proposed  103.03C  and 
103.03C3  should  include  the  use  of 
inhaled  steroid  as  well  as  oral  steroid. 
The  commenter  also  suggested  that 
administration  of  intravenous  fluids 
should  be  equated  with  intravenous 
administration  of  a  bronchodilator  and 
antibiotics. 

Response:  We  agree  with  the 
commenter  that  the  requirement  in 
proposed  103. 03C  for  two  of  the  three 
listed  criteria  could  be  problematic.  We, 
therefore,  have  deleted  the  criterion  in 
proposed  103.03C2  because  "barrel  or 
pigeon  chest"  deformity  was  merely  a 
description  of  anatomical  deformities 
which  may  have  led  to  various 
interpretations.  We  also  revised  the 
listing  to  require  only  one  of  the  two 
remaining  criteria.  We  did  not  include 
the  use  of  inhalant  steroids  in  103.03C1 
or  103.03C2  (103.03C3  in  NPRM), 
because  this  form  of  treatment  does  not 
in  itself  imply  the  required  level  of 
severity  that  is  intended  by  this  listing. 
We  did  not  accept  the  conunent  to 
equate  administration  of  intravenous 
fluids  with  intravenous  administration 
of  a  bronchodilator  and  antibiotics 
because  the  need  for  intravenous  fluids 
generally  is  not  a  serious  manifestation 
of  chronic  disease.  The  administration 
of  intravenous  fluids  is  merely  a 
treatment  modality  for  an  acute  episode 
of  asthma. 

103.04  Cystic  Fibrosis 

Comment:  A  commenter  indicated 
that  the  listing  for  cystic  fibrosis  is 
problematic.  The  commenter  indicated 
that  this  hsting  requires  very  low  one- 
second  forced  expiratory  volume  values 
and  totally  disregards  functioning 
except  in  children  who  cannot  have 
spirometry  performed.  According  to  the 
commenter,  the  reliance  on  spirometry 
results  is  particularly  unwise  because  of 
the  episodic  nature  of  the  progression  of 
the  disease  over  time.  The  conunenter 
believed  that  we  should  evaluate  the 
underlying  data  rather  than  relying  on 
proxies  which  are  statistically 
associated  with  them.  This  individual 
recommended  that  proposed  103.04A1 
should  be  separated  into  two  different 
parts  and  proposed  103.04A2  and  A3  be 
renumbered  3  and  4  (i.e.,  1.  History  of 
dyspnea  on  exertion  and  2. 


Acciunulation  secretions  as  manifested 
by  repetitive  coughing  or  cyanosis;  or 
*  *  *).  hi  addition,  this  person  believed 
that  the  specification  of  intravenous 
treatment  in  proposed  103. 04B  (final 
103. 04C)  is  unvirim  given  the  constantly 
changing  nature  of  treatment.  The 
commenter  said  that  the  same  criticism 
could  be  made  of  the  decision  to  rely  on 
the  Quantitative  iontophoretic  test  for 
the  diagnosis  of  cystic  fibrosis.  This 
individual  believed  that,  not  only  may 
there  be  advances  in  diagnostic 
techniques  within  the  next  7  years,  but 
also  many  SSI  eUgible  children  would 
not  have  access  to  the  designated  test, 
and  no  child  with  an  impairment  as 
severe  as  that  required  by  the  criteria  in 
103.04  should  be  determined  not  to 
meet  the  listings  simply  because  cystic 
fibrosis  has  not  been  diagnosed  by  the 
most  accurate  technique  in  existence. 

Response:  We  did  not  accept  the 
comment  about  low  one-second  forced 
expiratory  volume  values  or  proxy 
values.  We  use  one-second  forced 
expiratory  volume  results  in  children 
with  cystic  fibrosis  because  it  is  the 
testing  procedure  that  is  most  widely 
accepted  by  pediatric  speciali::ts  to 
evaluate  pulmonary  functional  status. 
The  one-second  forced  expiratory 
volume  value  set  at  60  percent  of 
predicted  normal  is  not  low,  but  higher 
than  the  former  value,  which  was  set  at 
50  percent.  The  one-second  forced 
expiratory  volume  value  is  not  a  proxy 
meas\u«ment  for  other  underlying 
impairments  but  a  direct  measurement 
of  the  respiratory  system's  ability  to 
perform  a  vital  life  function.  The  60 
percent  value  selected  correlates 
reasonably  well  with  clinical  scoring 
systems  that  reflect  other  manifestations 
of  pulmonary  impairment,  including 
activity  levels,  radiographic  findings, 
and  nutritional  state.  Studies  also 
indicate  that  very  few  children  with 
cystic  fibrosis  and  one-second  forced 
expiratory  volume  values  that  exceed  60 
percent  of  predicted  normal  are  found  to 
experience  significant  limitation  of 
activity,  malnutrition  or  other  evidence 
of  severe  disease.  Although  medical 
progress  in  the  management  of  cystic 
fibrosis  continues,  intravenous  or 
inhalant  antimicrobial  therapy  is 
expected  to  be  a  necessary  modahty  for 
the  large  majority  of  children  with 
cystic  fibrosis  for  at  least  the  next  5 
years. 

As  mentioned  in  our  discussion  in  the 
comment  and  response  on  3. ODD,  we 
have  revised  the  methods  for  diagnosing 
cystic  fibrosis  in  3.00D  and  103.00D.  We 
did  not  accept  the  comment  that 
103.04B1  (referred  to  by  the  commenter 
as  103.04A1)  be  separated  into  two 
criteria.  The  criteria  in  103.04B1  refer  to 


Federal  BepsJer  I  Vol.  58.  No.  193  /  Thmsday.  October  7.  1993  /  Rules  and  Regulations      52359 


a  history  of  signs  and  symptoms  and 
103.04B2  and  B3  are  criteria  for  clinical 
and  lal>oratory  findings,  respectively.  If 
we  separated  103.04B  into  two  criteria, 
a  child  could  then  meet  the  listing  based 
on  a  history  of  signs  and  symptoms  with 
no  definitive  clinical  and  laboratory 
fliKlings.  This  would  be  contrary  to 
staltutory  and  regulatory  requirements 
that  disability  be  established  based  on 
signs,  symptoms,  and  laboratory 
findings.  We  also  do  not  believe  that  an 
earlier  expiration  date  for  these  listings 
should  be  set.  As  previously  stated,  if 
there  are  medical  advances  which 
should  be  reflected  in  our  listing 
criteria,  we  can  revise  all  or  portions  of 
our  listings  at  any  time  l)efore  the  end 
of  the  7-year  expiration  date.  Finally,  as 
we  make  clear  in  these  listings,  because 
an  individual  fails  to  meet  the 
requirements  of  a  listing  does  not  mean 
the  claim  is  denied.  We  have  explained 
this  longstanding  policy  in  our  final 
rules  (3.00A  and  103. OOA)  and 
discuss^  it  under  our  explanation  of 
the  finkl  rules. 

Additional  Change 

In  a  technical  change  required  by 
these  final  rules,  we  revised 
§  416.926a(d)(3)  and  (d)(12)  to  be 
consistent  with  the  new  listings. 
Paragraph  (3)  formerly  included 
mechanical  ventilation  as  an  example  of 
a  life-sustaining  device.  Inasmuch  as 
final  listing  103.02C1,  provides  for  the 
frequent  need  for  mechanical 
ventilation,  we  are  removing 
mechanical  ventilation  from  this 
functional  equivalence  example.  In  its 
place,  we  include  central  venous 
alimentation  catheter  as  an  example  of 
a  life-sustaining  device.  Paragraph  12 
formerly  included  tracheostomy  in  a 
child  who  had  not  attained  age  3  as  an 
example  of  a  consequence  of  an 
impairment  that  would  establish 
functional  equivalence  to  the  listings. 
Inasmuch  as  final  listing  103.020 
(proposed  listing  103. 14C)  incorporates 
tracheostomy  in  a  child  who  has  not 
attained  age  3  into  the  listings, 
equivalence  in  this  situation  is  no 
longer  an  issue. 

Regulatory  Procedures 

Executive  Order  12291 

The  Secretary  has  determined  that 
these  are  not  major  rules  under 
Executive  Order  12291  because  these 
regulations  do  not  meet  any  of  the 
threshold  criteria  Hor  a  major  rule. 
Therefore,  a  regulataiy  iai^pact  analysis 
is  not  requimd. 


Paperwork  Reduction  Act 

These  regulations  impose  no  new 
reporting/recordkeeping  requirements 
necessitating  clearance  by  the  Office  of 
Management  and  Budget. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  affect  only  disability 
claimants  and  beneficiaries  under  title  II 
and  title  XVI  of  the  Social  Security  Act. 

(Catalog  of  Federal  Domestic' Assistance 
Program  Nos.  93.802.  Social  Security- 
Disability  Insurance;  93.S03,  Social  Security- 
Retirement  Insurance;  93.807,  Supplemental 
Security  Income) 

ListofSiibiects 

20  CFR  Part  404 

Administrative  practice  and 
procedure.  Death  benefits.  Disability 
benefits,  Old-age,  survivors,  and 
disability  insurance.  Reporting  and 
recordkeeping  requirements. 

20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  blind,  disability 
benefits.  Public  assistance  programs. 
Supplemental  security  income. 
Reporting  and  recordkeeping 
requirements. 

Dated:  April  8, 1993. 
Louis  D.  Enoff^ 

Deputy  Commissioner  of  Social  Sennity. 

Approved;  May  12  1993. 
Donna  E.  ShalaU. 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble,  parts  404  and  416  of  chapter 
III  of  Utle  20  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  OtSABlLrTY 
INSURANCE  (1950-    ) 

Subpart  P— {Ainende<:Q 

1.  The  authority  citation  for  Subpart 
P  continues  to  read  as  follows: 

Authority:  Sees.  202,  205(a),  (b),  and  (d) 
through  (h),  216(i).  221(a)  and  (i),  222(c),  223, 
225.  and  1102  of  the  Social  Security  Act;  42 
U.S.C  402. 405(a),  m.  and  (d)  through  (h), 
416(i).  421(a)  and  (i).  422(cl.  423, 425,  and 
1302;  tec  50S(a)  of  Pub.  L  96-265,  94  Stat. 
473,  «ec«.  2(dM2),  (5).  (6)  and  (15)  of  Pub.  L 
98-460.  98  Stat.  1797, 1801, 1602,  and  ISOB. 

2.  Appendix  1  to  subpart  P  (Listing  of 
Impainnmits)  is  amended  by  revising 
the  third  paragraph  of  the  introductory 
text  to  read  as  follows: 

Appendix  1 — t  Amended] 


The  respiratory  system  listings  of  part 
A  (3.00)  and  part  B  (103.00)  will  no 
longer  be  effective  on  October  9,  2000. 
unless  extended  by  the  Secretary  or 
revised  and  promulgated  again. 

3.  Part  A  of  appendix  1  (Listing  of 
Impairments)  of  subpart  P  is  amended 
by  revising  3.00.  Respiratory  System,  to 
read  as  follows 

PART  A 


3.00    Respiratory  System 

A.  Introduction.  The  listings  in  this 
section  describe  impairments  resulting 
from  respiratory  disorders  based  on 
sj'mptoms,  physical  signs,  laboratory 
test  abnormalities,  and  response  to  a 
regimen  of  treatment  prescribed  by  a 
treating  source.  Respiratory  disorders 
along  with  any  associated  impairmentfs) 
must  be  established  by  medical 
evidence.  Evidence  must  be  provided  in 
sufficient  detail  to  permit  an 
independent  reviewer  to  evaluate  the 
severity  of  the  impairment. 

Many  individuals,  especially  those 
who  have  listing-level  impairments,  will 
have  received  the  benefit  of  medically 
prescribed  treatment.  Whenever  there  is 
evidence  of  such  treatment,  the 
longitudinal  clinical  record  must 
include  a  description  of  the  treatment 
prescribed  by  the  treating  source  and 
response  in  addition  to  information 
about  the  nature  and  severity  of  the 
impairment.  It  is  important  to  document 
any  prescribed  treatment  anfl  response, 
because  this  medical  management  may 
have  improved  the  individual's 
functional  status.  The  longitudinal 
record  should  provide  information 
regarding  functional  recovery,  if  any. 

Some  individuals  will  not  have 
received  ongoing  treatment  or  have  an 
ongoing  relationship  with  the  medical 
community,  despite  the  existence  of  a 
severe  impairment(s).  An  individual 
who  does  not  receive  treatment  may  or 
may  not  be  able  to  show  the  existence 
of  an  impairment  that  meets  the  criteria 
of  these  listings.  Even  if  an  individual 
does  not  show  that  his  or  her 
impairment  meets  the  criteria  of  these 
listings,  the  individual  may  have  an 
impairment(s)  equivalent  in  severity  to 
one  of  the  listed  impairments  or  be 
disabled  because  of  a  limited  residual 
functional  capacity.  Unless  the  claim 
can  be  decided  favorably  on  the  basis  of 
the  current  evidence,  a  longitudinal 
record  is  still  important  becaose  it  will 
provide  information  about  such  things 
as  the  ongoing  medical  severity  of  the 
impairment,  die  level  of  the  individuars 
functioning,  and  the  frequency,  severity, 
and  duration  of  symptoms.  Also,  the 
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asthma  Usting  specifically  includes  a 
requirement  for  continuing  signs  and 
symptoms  despite  a  regimen  of 
prescribed  treatment. 

Impairments  caused  by  chronic 
disorders  of  the  respiratory  system 
generally  produce  irreversible  loss  of 
pulmonary  function  due  to  ventilatory 
impairments,  gas  exchange 
abnormalities,  or  a  combination  of  both. 
The  most  common  symptoms 
attributable  to  these  disorders  are 
dyspnea  on  exertion,  cough,  wheezing, 
sputum  production,  hemoptysis,  and 
chest  pain.  Because  these  symptoms  are 
common  to  many  other  diseases,  a 
thorough  medical  history,  physical 
examination,  and  chest  x-ray  or  other 
appropriate  imaging  technique  are 
required  to  establish  chronic  pulmonary 
disease.  Pulmonary  function  testing  is 
required  to  assess  the  severity  of  the 
respiratory  impairment  once  a  disease 
process  is  established  by  appropriate 
dinical  and  laboratory  Oncings. 

Alterations  of  pulmonary  function  can 
be  due  to  obstructive  airway  disease 
(e.g.,  emphysema,  chronic  bronchitis, 
asthma),  restrictive  pulmonary  disorders 
with  primary  loss  oi  lung  volume  (e.g., 
pulmonary  resection,  thoracoplasty, 
chest  cage  deformity  as  in 
kyphoscoliosis  or  obesity),  or  infiltrative 
interstitial  disorders  (e.g.,  diffuse 
pulmonary  fibrosis).  Gas  exchange 
abnormalities  without  significant  airM'ay 
obstruction  can  be  produced  by 
interstitial  disorders.  Disorders 
involving  the  pulmonary  circulation 
(e.g.,  primary  pulmonary  hj'pertension, 
recurrent  thromboembolic  disease, 
primary  or  secondary  pulmonary 
vasculitis)  can  produce  pulmonary 
vascular  hypertension  and,  eventually, 
pulmonary  heart  disease  (cor 
pulmonale)  and  right  heart  failure. 
Persistent  h)^xemia  produced  by  any 
chronic  pulmonary  disorder  also  can 
result  in  chronic  pulmonary 
hypertension  and  right  heart  failure. 
Chronic  infection,  caused  most 
frequently  by  mycobacterial  or  mycotic 
organisms,  can  produce  extensive  and 
progressive  lung  destruction  resulting  in 
marked  loss  of  pulmonary  function. 
Some  disorders,  such  as  bronchiectasis, 
cystic  fibrosis,  and  asthma,  can  be 
associated  with  intermittent 
exacerbations  of  such  frequency  and 
intensity  that  they  produce  a  disabling 
impairment,  even  when  pulmonary 
function  during  periods  of  relative 
clinical  stability  is  relatively  well- 
maintained. 

Respiratory  impairments  usually  can 
be  evaluated  imder  these  listings  on  the 
basis  of  a  complete  medical  history, 
physical  examination,  a  chest  x-ray  or 
other  appropriate  imaging  techniques. 


and  spirometric  puhnonary  function 
tests.  In  some  situations,  most  typically 
with  a  diagnosis  of  di^se  interstitial 
fibrosis  or  clinical  findings  suggesting 
cor  pulmonale,  such  as  cyanosis  or 
secondary  polycythemia,  an  impairment 
may  be  underestimated  on  the  basis  of 
spirometry  alone.  More  sophisticated 
pulmonary  function  testing  may  then  be 
necessary  to  determine  if  gas  exchange 
abnormalities  contribute  to  the  severity 
of  a  respiratory  impairment.  Additional 
testing  might  include  measurement  of 
diffusing  capacity  of  the  limgs  for 
carbon  monoxide  or  resting  arterial 
blood  gases.  Measurement  of  arterial 
blood  gases  during  exercise  is  required 
infrequently.  In  disorders  of  the 
pulmonary  circulation,  right  heart 
catheterization  with  angiography  and/or 
direct  measurement  of  pulmonary  artery 
pressure  may  have  been  done  to 
establish  a  diagnosis  and  evaluate 
severity.  When  performed,  the  results  of 
the  procedure  should  be  obtained. 
Cardiac  catheterization  will  not  be 
purchased. 

These  listings  are  examples  of 
common  respiratory  disorders  that  are 
severe  enough  to  prevent  a  person  ftt)m 
engaging  in  any  gainful  activity.  When 
an  individual  has  a  medically 
determinable  impairment  that  is  not 
listed,  an  impairment  which  does  not 
meet  a  listing,  or  a  combination  of 
impairments  no  one  of  which  nteets  a 
listing,  we  will  consider  whether  the 
individual's  impairment  or  combination 
of  impairments  is  medically  equivalent 
in  severity  to  a  listed  impairment. 
Individuals  who  have  an  impairment(s) 
with  a  level  of  severity  which  does  not 
meet  or  equal  the  criteria  of  the  listings 
may  or  may  not  have  the  residual 
functional  ca{>adty  (RFC)  which  would 
enable  them  to  engage  in  substantial 
gainful  activity.  Evaluation  of  the 
impairment(s)  of  these  individuals  will 
proceed  through  the  final  steps  of  the 
sequential  evaluation  process. 

B.  Mycobacterial,  mycotic,  and  other 
chronic  persistent  infections  of  the  lung. 
These  disorders  are  evaluated  on  the 
basis  of  the  resulting  limitations  in 
pulmonary  function.  Evidence  of 
chronic  infections,  such  as  active 
mycobacterial  diseases  or  mycoses  with 
positive  cultures,  drug  resistance, 
enlarging  parenchymal  lesions,  or 
cavitation,  is  not,  by  itself,  a  basis  for 
determining  that  an  individual  has  a 
disabling  impairment  expected  to  last 
12  months.  In  those  unusual  cases  of 
pulmonary  infection  that  persist  for  a 
period  approaching  12  consecutive 
months,  the  clinical  findings, 
complications,  therapeutic 
considerations,  and  prognosis  must  be 
carefully  assessed  to  determine  whether. 


despite  relatively  well-maintained 
pulmonary  function,  the  individual 
nevertheless  has  an  impairment  that  is 
expected  to  last  for  at  least  12 
consecutive  months  and  prevent  gainful 
activity. 

C.  Episodic  respiratory  disease.  When 
a  respiratory  impairment  is  episodic  in 
nature,  as  can  occur  with  exacerbations 
of  asthma,  cystic  fibrosis, 
bronchiectasis,  or  chronic  asthmatic 
bronchitis,  the  frequency  and  intensity 
of  episodes  that  occur  despite 
prescribed  treatment  are  often  the  major 
criteria  for  determining  the  level  of 
impairment.  Documentation  for  these 
exacerbations  should  include  available 
hospital,  emergency  facility  and/or 
physician  records  indicating  the  dates  of 
treatment:  clinical  and  laboratory 
findings  on  presentation,  such  as  the 
results  of  spirometry  and  arterial  blood 
gas  studies  (ABGS);  the  treatment 
administered:  the  time  period  required 
for  treatment:  and  the  clinical  response. 
Attacks  of  asthma,  episodes  of 
bronchitis  or  pneumonia  or  hemoptysis 
(more  than  blood-streaked  sputum),  or 
respiratory  failure  as  referred  to  in 
paragraph  B  of  3.03,  3.04,  and  3.07,  are 
defined  as  prolonged  symptomatic 
episodes  lasting  one  or  more  days  and 
requiring  intensive  treatment,  such  as 
intravenous  bronchodilator  or  antibiotic 
administration  or  prolonged 
inhalational  bronchodilator  therapy  in  a 
hospital,  emergency  room  or  equivalent 
setting.  Hospital  admissions  are  defined 
as  inpatient  hospitalizations  for  longer 
than  24  hours.  The  medical  evidence 
must  also  include  information 
documenting  adherence  to  a  prescribed 
regimen  of  treatment  as  well  as  a 
d^cription  of  physical  signs.  For 
asthma,  the  medical  evidence  should 
include  spirometric  results  obtained 
between  attacks  that  document  the 
presence  of  baseline  airflow  obstruction. 

D.  Cystic  fibmsis  is  a  disorder  that 
affects  either  the  respiratory  or  digestive 
body  systems  or  both  and  is  responsible 
for  a  wide  and  variable  spectrum  of 
clinical  manifestations  and 
complications.  Confirmation  of  the 
diagnosis  is  based  upon  an  elevated 
sweat  sodium  concentration  or  chloride 
concentration  accompanied  by  one  or 
more  of  the  following:  the  presence  of 
chronic  obstructive  pulmonary  disease, 
insufficiency  of  exocrine  pancreatic 
function,  meconium  ileus,  or  2i  positive 
family  history.  The  quantitative 
pilocarpine  iontophoresis  procedure  for 
collection  of  sweat  content  must  be 
utilized.  Two  methods  are  acceptable: 
the  "Procedure  for  the  Quantitative 
lontophoretic  Sweat  Test  for  Cystic 
Fibrosis"  pubUshed  by  the  Cystic 
Fibrosis  Foundation  and  contained  in, 
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"A  Test  for  Concentration  of 
Electrolytes  in  Sweat  in  Cystic  Fibrosis 
of  the  Pancreas  Utilizing  Pilocarpine 
Iontophoresis."  Gibson.  LE.,  and  Cooke, 
R.E.,  Pediatrics.  Vol.  23:  545,  1959;  or 
the  "VVescor  Macroduct  System."  To 
establish  the  diagnosis  of  cystic  fibrosis, 
the  sweat  sodium  or  chloride  content 
must  be  analyzed  quantitatively  using 
an  acceptable  laboratory  technique. 
Another  diagnostic  test  is  the  "CF  gene 
mutation  analysis"  for  homozygosity  of 
the  cystic  fibrosis  gene.  The  pulmonary 
manifestations  of  this  disorder  should 
be  evaluated  under  3.04.  The 
nonpulmonary  aspects  of  cystic  Hbrosis 
should  be  evaluated  imder  the  digestive 
body  system  (5.00).  Because  cystic 
fibrosis  may  involve  the  respiratory  and 
digestive  body  systems,  the  combined 
effects  of  the  involvement  of  these  body 
systems  must  be  considered  in  case 
adjudication. 

E.  Documentation  ofpalmonary 
.  function  testing.  The  results  of 
spirometry  that  are  used  for 
adjudication  under  paragraphs  A  and  B 
of  3.02  should  be  expressed  in  hters  (L), 
body  temperature  and  pressure 
saturated  with  water  vapor  (BTPS).  The 
reported  one-second  forced  expiratory 
voluane  (FEVi)  and  forced  vital  capacity 
(FVC)  should  represent  the  largest  of  at 
least  three  satisfactory  forced  expiratory 
maneuvers.  Two  of  the  satisfactory 
spirograms  should  be  reproducible  for 
both  pre-bronchodilator  tests  and,  if 
indicated,  post-bronchodilator  tests.  A 
value  is  considered  reproducible  if  it 
does  not  differ  from  the  largest  value  by 
more  than  5  percent  or  0.1  L,  whichever 
is  greater.  The  highest  values  of  the 
raVi  and  FVC,  v^ether  from  the  same 
or  different  tracings,  should  be  used  to 
assess  the  severity  of  the  respiratory 
impairment  Peak  flow  should  be 
achieved  eariy  in  expiration,  and  the 
spirogram  should  have  a  smooth 
contour  with  gradually  decreasing  flow 
throughout  expiration.  The  zero  time  for 
measurement  of  the  FEV|  and  FVC,  if 
not  distinct,  should  be  derived  by  linear 
back-extrapolation  of  peak  flow  to  zero 
volume.  A  spirogram  is  satisfactory  for 
measurement  of  the  FEVi  if  the 
expiratory  volume  at  the  back- 
extrapolated  zero  time  is  less  than  5 
percent  of  the  FVC  or  0.1  L,  whichever 
is  greater.  The  spirogram  is  satisfactory 
for  measurement  of  the  FVC  if  maximal 
expiratory  effort  continues  for  at  least  6 
seconds,  or  if  there  is  a  plateau  in  the 
volume-time  curve  with  no  detectable 
change  in  expired  voliune  (VE)  during 
the  last  2  seconds  of  maximal  expiratory 
eSoit. 

Spirometry  flhoukl  be  repeated  alter 
admiaistratioB  of  an  aerosolized 
bronchodiktor  under  supervision  of  die 


testing  personnel  if  the  pre- 
bronchodilator  FEVi  value  is  less  than 
70  percent  of  the  predi<;ted  normal 
value.  Pulmonary  function  studies 
should  not  be  performed  unless  the 
clinical  status  is  stable  (e.g.,  the 
individual  is  not  having  an  asthmatic 
attack  or  suffering  from  an  acute 
respiratory  infection  or  other  chronic 
illness).  Wheezing  is  common  in 
asthma,  chronic  bronchitis,  or  chronic 
obstructive  pufanonary  disease  and  does 
not  preclude  testing.  The  effect  of  the 
administered  bronchodilator  in 
relieving  bronchospasm  and  improving 
ventilatory  function  is  assessed  by 
spirometry.  If  a  bronchodilatCH-  is  not 
administered,  the  reason  should  be 
clearly  stated  in  the  report.  Pulmonary 
function  studies  performed  to  assess 
airflow  obstruction  without  testing  after 
bronchodilators  cannot  be  used  to  assess 
levels  of  impairment  in  the  range  that 
prevents  any  gainful  work  activity, 
unless  the  use  of  bronchodilators  is 
contraindicated.  Post-bronchodilator 
testing  should  be  performed  10  minutes 
after  bronchodilator  administration.  The 
dose  and  name  of  the  bronchodilator 
administered  should  be  specified.  The 
values  in  paragraphs  A  and  B  of  3.02 
must  only  be  used  as  criteria  for  the 
level  of  ventilatory  impairment  that 
exists  during  the  individual's  most 
stable  state  of  health  (i.e.,  any  period  in 
time  except  during  or  shortly  after  an 
exacerbation). 

The  appropriately  labeled  spirometric 
tracing,  showing  the  claimant's  name, 
date  of  testing,  distance  per  second  on 
the  abscissa  and  distance  per  Lter  (L)  on 
the  ordinate,  must  be  incorporated  into 
the  file.  The  manufacturer  and  model 
number  of  the  device  used  to  measure 
and  record  the  spirogram  should  be 
stated.  The  testing  device  must 
accurately  measure  both  time  and 
volume,  the  latter  to  within  1  percent  of 
a  3  L  CbUbrating  volume.  If  the 
spirogram  was  generated  by  any  means 
other  than  direct  pen  linkage  to  a 
mechanical  displacement-type 
spirometer,  the  spirometric  tracing  must 
show  a  recorded  calibration  of  volume 
units  using  a  mechanical  volume  input 
such  as  a  3  L  syringe. 

If  the  spirometer  directly  measures 
flow,  and  volume  is  derived  by 
electronic  integration,  the  linearity  of 
the  dewce  must  be  documented  by 
recording  volume  calibraticms  at  three 
different  flow  rates  of  approximately  30 
L/min  (3  L/6  sec).  60  L/min  (3  L/3  sec), 
and  180  L/min  (3  L/sec).  The  volume 
calibrations  should  agree  to  within  1 
percent  of  a  3  L  calilmting  vohune.  The 
proximity  «f  &e  flow  sensor  to  the 
individual  should  be  noted,  and  it 
should  be  stated  wfaAher  or  not  a  BIFS 


correction  factor  was  used  for  the 
calibration  recordings  and  for  the 
individual's  actual  spiro^ms. 

The  spirogram  must  be  recorded  at  a 
speed  of  at  least  20  mm/sec,  and  the 
recording  device  must  provide  a  volume 
excursion  of  at  least  10  mm/L.  If 
reproductions  of  the  original 
spirometric  tracings  are  submitted,  they 
must  be  legible  and  have  a  time  scale  of 
at  least  20  mm/sec  and  a  volume  scale 
of  at  least  10  mm/L  to  permit 
independent  measurements.  Calculation 
of  FEVi  from  a  flow-volume  tracing  is 
not  acceptable,  i.e.,  the  spirogram  and 
calibrations  must  be  presented  in  a 
volume-time  format  at  a  speed  of  at  least 
20  mm/sec  and  a  volume  excursion  of 
at  least  10  mm/L  to  permit  independent 
evaluation. 

A  statement  should  be  made  in  the 
pulmonary  function  test  report  of  the 
individual's  ability  to  luiderstand 
directions  as  well  as  his  or  her  effort 
and  cooperation  in  performing  the 
pulmonary  function  tests. 

The  pulmonary  function  tables  in  3.02 
are  based  on  measurement  of  standing 
height  without  shoes.  If  an  individual 
has  marked  spinal  deformities  (e.g.. 
kyphoscoliosis),  the  measured  span 
between  the  fingertips  with  the  upper 
extremities  abducted  90  degrees  ^ould 
be  substituted  for  height  when  this 
measurement  is  greater  than  the 
standing  height  without  shoes. 

F.  Documentation  of  chronic 
impairment  of  gas  exchange. 

1 .  Diffusing  capacity  of  the  lungs  for 
carbon  monoxide  (DLCO).  A  diffusing 
capacity  of  the  lungs  for  carbon 
monoxide  study  should  be  purchased  in 
cases  in  which  there  is  documentation 
of  chronic  pulmonary  disease,  but  the 
existing  evidence,  including  properly 
performed  spirometry,  is  not  adequate 
to  establish  the  level  of  functional 
impairment.  Before  purdiasing  DLCO 
measurements,  the  medical  history, 
physical  examination,  reports  of  chest  x- 
ray  or  other  appropriate  imaging 
techniques,  and  spirometric  test  results 
must  be  obtained  and  reviewed  because 
favorable  decisions  can  often  be  made 
based  on  available  evidence  without  the 
need  for  DLCO  studies.  Purchase  of  a 
DLCO  study  may  be  appropriate  when 
there  is  a  question  of  whether  an 
impairment  meets  or  is  equivalent  in 
severity  to  a  listing,  and  the  claim 
cannot  otherwise  be  favorably  decided. 

The  DLCO  should  be  measured  by  the 
single  breath  technique  with  the 
individual  relaxed  and  seated.  At  sea 
level,  the  inspired  gas  mixture  should 
contain  approximately  0.3  percent 
caibon  monoxide  fCO),  10  percent 
helium  (He),  21  percent  oxygen  (02), 
and  the  balance  nitrogen.  At  altitudes 
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above  sea  level,  the  inspired  O2 
concentration  may  be  raised  to  provide 
an  inspired  O2  tension  of  approximately 
150  mm  Hg.  Alternatively,  the  sea  level 
mixture  may  be  employed  at  altitude 
and  the  measured  DLCO  corrected  for 
ambient  barometric  pressure.  Helium 
may  be  replaced  by  another  inert  gas  at 
an  appropriate  concentration.  The 
inspired  volume  (VI)  during  the  DLCO 
maneuver  should  be  at  least  90  percent 
of  the  previously  determined  vital 
capacity  (VC).  The  inspiratory  time  for 
the  VI  ^ould  be  less  than  2  seconds, 
and  the  breath-hoid  time  should  be 
between  9  and  1 1  seconds.  The  washout 
volume  should  be  between  0.75  and 
1.00  L,  unless  the  VC  is  less  than  2  L 
In  ibis  case,  the  washout  volume  may  be 
reduced  to  0.50  L;  any  such  change 
should  be  noted  in  the  report.  The 
alveolar  sample  volume  should  be 
between  0.5  and  1.0  L  and  be  collected 
in  less  than  3  seconds.  At  least  4 
minutes  should  be  allowed  for  gas 
washout  between  repeat  studies. 

A  DLCO  should  be  reported  in  units 
of  ml  CO.  standard  temperature, 
pressure,  dry  |STPD)/min/mm  Hg 
uncorrected  for  hemoglobin 
concentration  and  be  based  on  a  single- 
breath  alveolar  volume  determination. 
Abnormal  hemoglobin  or  hematocrit 
values,  and/or  carboxyhemoglobin 
levels  should  be  reported  along  with 
diffusing  capacity. 

The  DLCO  value  used  for  adjudication 
should  represent  the  mean  of  at  least 
two  acceptable  measurements,  as 
defined  above.  In  addition,  two 
acceptable  tests  should  be  within  10 
percent  of  each  other  or  3  ml  CO(STPD)/ 
miiL/mni  Hg,  whichever  is  larger.  The 
percent  difference  should  be  calculated 
as  100x(test  1  -  test  2)/average  DLCO. 

The  ability  of  the  individual  to  follow 
directions  and  perform  the  test  properly 
should  be  described  iji  the  written 
report.  The  report  should  include 
tracings  of  the  VI.  breath-hold 
maneuver,  and  VE  appropriately  labeled 
with  the  name  of  the  individual  and  the 
date  of  the  test.  The  time  axis  should  be 
at  least  20  mm/sec  and  the  volume  axis 
at  least  10  mm/L.  The  percentage 
concentrations  of  inspired  O2,  and 
inspired  and  expired  CO  and  He  for 
each  of  the  maneuvers  should  be 
provided,  and  the  algorithm  used  to 
calculate  test  results  noted.  Sufficient 
data  must  be  provided  to  permit 
independent  calculation  of  results  (and, 
if  necessary,  calculation  of  corrections 
for  anemia  and/or  carboxyhemoglobin). 

2.  Arterial  blood  gas  studies  (ABGS). 
An  ABGS  performed  at  rest  (while 
breathing  room  air,  awake  and  sitting  or 
standing)  or  during  exercise  should  be 
analyzed  in  a  laboratory  certified  by  a 


State  or  Federal  agency.  If  the  laboratory 
is  not  certified,  it  must  submit  evidence 
of  participation  in  a  national  proflciency 
testing  program  as  well  as  acceptable 
quality  control  at  the  time  of  testing. 
The  report  should  include  the  altitude 
of  the  facility  and  the  barometric 
pressure  on  the  date  of  analysis. 

Purchase  of  resting  ABGS  may  be 
appropriate  when  there  is  a  question  of 
whether  an  impairment  meets  or  is 
equivalent  in  severity  to  a  listing,  and 
the  claim  cannot  otherwise  be  favorably 
decided.  If  the  results  of  a  DLCO  study 
are  greater  than  40  percent  of  predicted 
normal  but  less  than  60  percent  of 
predicted  normal,  purchase  of  resting 
ABGS  should  be  considered.  Before 
purchasing  resting  ABGS,  a  program 
physician,  preferably  one  experienced 
in  the  care  of  patients  with  pulmonary 
disease,  must  review  all  clinical  and 
laboratory  data  short  of  this  procedure, 
including  spirometry,  to  determine 
whether  obtaining  the  test  would 
present  a  signiHcant  risk  to  the 
individual. 

3.  Exercise  testing.  Exercise  testing 
with  measurement  of  arterial  blood 
gases  during  exercise  may  be 
appropriate  in  cases  in  which  there  is 
dociunentation  of  chronic  pulmonary 
disease,  but  full  development,  short  of 
exercise  testing,  is  not  adequate  to 
establish  if  the  impairment  meets  or  is 
equivalent  in  severity  to  a  listing,  and 
the  claim  cannot  otherwise  be  favorably 
decided.  In  this  context,  "full 
development"  means  that  results  from 
spirometry  and  measurement  of  DLCO 
and  resting  ABGS  have  been  obtained 
firom  treating  sources  or  through 
purchase.  Exercise  arterial  blood  gas 
measurements  will  be  required 
infrequently  and  should  be  purchased 
only  after  careful  review  of  the  medical 
history,  physical  examination,  chest  x- 
ray  or  other  appropriate  imaging 
techniques,  spirometry,  DLOO, 
electrocardiogram  (ECG),  hematocrit  or 
hemoglobin,  and  resting  blood  gas 
results  by  a  program  physician, 
preferably  one  experienced  in  the  care 
of  patients  with  pulmonary  disease,  to 
determine  whether  obtaining  the  test 
would  presents  a  significant  risk  to  the 
individual.  Oximetry  and  capillary 
blood  gas  analysis  are  not  acceptable 
substitutes  for  the  measurement  of 
arterial  blood  gases.  Arterial  blood  gas 
samples  obtained  after  the  completion 
of  exercise  are  not  acceptable  for 
estabhshing  an  individual's  functional 
capacity. 

Generally,  individuals  with  a  DLCO 
greater  than  60  percent  of  predicted 
normal  would  not  be  considered  for 
exercise  testing  with  measurement  of 
blood  gas  studies.  The  exercise  test 


facility  must  be  provided  with  the 
claimant's  clinical  records,  reports  of 
chest  x-ray  or  other  appropriate  imaging 
techniques,  and  any  spirometry,  DLCO, 
and  resting  blood  gas  results  obtained  as 
evidence  of  record.  The  testing  facility 
must  determine  whether  exercise  testing 
present  a  significant  risk  to  the 
individual;  if  it  does,  the  reason  for  not 
performing  the  test  must  be  reported  in 
writing. 

4.  Methodology.  Individuals 
considered  for  exercise  testing  first 
should  have  resting  arterial  blood 
partial  pressure  of  oxygen  (PO2),  resting 
arterial  blood  partial  pressure  of  carbon 
dioxide  (PCOj)  and  negative  log  of 
hydrogen  ion  concentration  (pH) 
determinations  by  the  testing  facility. 
The  sample  should  be  obtained  in  either 
the  sitting  or  standing  position.  The 
individual  should  tlien  perform  exercise 
under  steady  state  conditions, 
preferably  on  a  treadmill,  breathing 
room  air,  for  a  period  of  4  to  6  minutes 
at  a  speed  and  grade  providing  an 
oxygen  consumption  of  approximately 
17.5  ml/kg/min  (5  METs).  If  a  bicycle 
ergometer  is  used,  an  exercise 
equivalent  of  5  METs  (e.g.,  450  kpm/ 
min,  or  75  watts,  for  a  176  pound  (80 
kilogram)  person)  should  be  used.  If  the 
individual  is  able  to  complete  this  level 
of  exercise  without  achieving  listing- 
level  hypoxemia,  then  he  or  she  should 
be  exercised  at  higher  workloads  to 
determine  exercise  capacity.  A  warm-up 
period  of  treadmill  walking  or  cycling 
may  be  performed  to  acquaint  the 
individual  with  the  exercise  procedure. 
If  during  the  warm-up  period  the 
individual  cannot  achieve  an  exercise 
level  of  5  METs,  a  lower  workload  may 
be  selected  in  keeping  with  the  estimate 
of  exercise  capacity.  The  individual 
should  be  monitored  by  ECG  throughout 
the  exercise  and  in  the  immediate  post- 
exercise  period.  Blood  pressure  and  an 
ECG  should  be  recorded  during  each 
minute  of  exercise.  Ehiring  the  final  2 
minutes  of  a  specific  level  of  steady 
state  exercise,  an  arterial  blood  sample 
should  be  drawn  and  analyzed  for 
oxygen  pressure  (or  tension)  (PO2J, 
carbon  dioxide  pressure  (or  tension) 
(PCO2),  and  pH.  At  the  discretion  of  the 
testing  facihty,  the  sample  may  be 
obtained  either  from  an  indwelling 
arterial  catheter  or  by  direct  arterial 
puncture.  If  possible,  in  order  to 
evaluate  exercise  capacity  more 
accurately,  a  test  site  should  be  selected 
that  has  the  capability  to  measure 
minute  ventilation,  CDj  consumption, 
and  carbon  dioxide  (CO2)  production.  If 
the  claimant  fails  to  complete  4  to  6 
minutes  of  steady  state  exercise,  the 
testing  laboratory  should  comment  on 
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the  reason  and  report  the  actual 
duration  and  levels  of  exercise 
performed.  This  comment  is  necessary 
to  determine  if  the  individual's  test 
performance  was  limited  by  lack  of 
effort  or  other  im{>airment  (e.g.,  cardiac, 
peripheral  vascular,  musculoskeletal, 
neurological). 

The  exercise  test  report  should 
contain  representative  ECG  strips  taken 
before,  during  and  after  exercise;  resting 
and  exercise  arterial  blood  gas  values; 
treadmill  speed  and  grade  settings,  or.  if 
a  bicycle  ergometer  was  used,  exercise 
levels  expressed  in  watts  or  kpm/min; 
and  the  duration  of  exercise.  Body 
weight  also  should  be  recorded.  If 
measured,  O2  consumption  (.STPD). 
minute  ventilation  (BTPS),  and  CO2 
production  (STPD)  also  should  be 
reported.  The  altitude  of  the  test  site,  its 
normal  range  of  blood  gas  values,  and 
the  barometric  pressure  on  the  test  date 
must  be  noted. 

G.  Chronic  cor  pulmonale  and 
pulmonary  vascular  disease. 

The  establishment  of  an  impairment 
attributable  to  irreversible  cor 
pulmonale  secondary  to  chronic 
pulmonary  hypertension  requires 
documentation  by  signs  and  laboratory 
findings  of  right  ventricular  overload  or 
failure  (e.g..  an  early  diastolic  right- 
sided  gallop  on  auscultation,  neck  vein 
distension,  hepatomegaly,  peripheral 
edema,  right  ventricular  outflow  tract 
enlargement  on  x-ray  or  other 
appropriate  imaging  techniques,  right 
ventricular  hypertrophy  on  ECG.  and 
increased  pulmonary  artery  pressure 
measured  by  right  heart  catheterization 
available  from  treating  sources).  Cardiac 
catheterization  will  not  be  purchased. 
Because  hypoxemia  may  accompany 
heart  failure  and  is  also  a  cause  of 
pulmonary  hypertension,  and  may  be 
associated  with  hypoventilation  and 
respiratory  acidosis,  arterial  blood  gases 
may  demonstrate  hypoxemia  (decreased 
PO2),  CO2  retention  (increased  PCO2), 
and  acidosis  (decreased  pH). 
Polycythemia  with  an  elevated  red 
blood  celj  count  and  hematocrit  may  be 
found  in  the  presence  of  chronic 
hyjpoxemia. 

P-pulmonale  on  the  ECG  does  not 
establish  chronic  pulmonary 
hypertension  or  chronic  cor  pulmonale. 
Evidence  of  florid  right  heart  failure 
need  not  be  present  at  the  time  of 
adjudication  for  a  listing  (e.g..  3.09)  to 
be  satisfied,  but  the  medical  evidence  of 
record  should  establish  that  cor 
pulmonale  is  chronic  and  irreversible. 

H.  Sleep-related  breathing  disorders. 

Sleep-related  breathing  disorders 
(sleep  apneas)  are  caused  by  periodic 
cessation  of  respiration  associated  with 
hypoxemia  and  frequent  arousals  from 


sleep.  Although  many  individuals  with 
one  of  these  disorders  will  respond  to 
prescribed  treatment,  in  some,  the 
disturbed  sleep  pattern  and  associated 
chronic  nocturnal  hypoxemia  cause 
daytime  sleepiness  with  chronic 
pulmonary  hypertension  and/or 
disturbances  in  cognitive  function. 
Because  daytime  sleepiness  can  affect 
memory,  orientation,  and  personality,  a 
longitudinal  treatment  record  may  be 
needed  to  evaluate  mental  functioning. 
Not  all  individuals  with  sleep  apnea 
develop  a  functional  impairment  that 
affects  work  activity.  When  any  gainful 
work  is  precluded,  the  physiologic  basis 
for  the  impairment  may  be  chronic  cor 
pulmonale.  Chronic  hypoxemia  due  to 
episodic  apnea  may  cause  pulmonary 
hypertension  (see  3.00G  and  3.09). 
Daytime  somnolence  may  be  associated 
with  disturbance  in  cognitive  vigilance. 
Impairment  of  cognitive  function  may 
be  evaluated  under  organic  mental 
disorders  (12.02).  If  the  disorder  is 
associated  with  gross  obesity,  it  should 
be  evaluated  under  the  applicable 
obesity  listing. 

3.01  Category  of  Impairments, 
Respiratory  System. 

3.02  Chronic  pulmonary 
insufficiency. 

A.  Chronic  obstructive  pulmonary 
disease,  due  to  any  cause,  with  the  FEVi 
equal  to  or  less  than  the  values  specified 
in  table  I  corresponding  to  the  person's 
height  without  shoes.  (In  cases  of 
marked  spinal  deformity,  see  3.00E.): 

Table  I 


Table  II 


Height  wittwut 
shoes  (centi- 
meters) 

Height  without 
shoes  (inches) 

FEV, 
equal  to 

or  less 
than(L, 

BTPS) 

154  or  less  

155-160  

161-165  

166-170  

171-175  

176-180  

181  or  more  .... 

60  or  less 

61-63  

64-65  

66-67  

68-69  

70-71  r. 

75  or  more  

1.05 
1.15 
1.25 
1.35 
1.45 
1.55 
1.65 

Or 

B.  Chronic  restrictive  ventilatory 
disease,  due  to  any  cause,  with  the  FVC 
equal  to  or  less  than  the  values  specified 
in  Table  U  corresponding  to  the  person's 
height  without  shoes.  (In  cases  of 
marked  spinal  deformity,  see  2.00E.); 


Height  without 
shoes  (centi- 
meters) 

Height  without 
shoes  (inches) 

FVC 
equal  to 

or  less 
lhan(L, 

BTPS) 

154  or  less  

155-160  

161-165  

166-170  

171-175  

176-180  

60  or  less 

61-63  

64-65  

66-67  

68-69  

70-71  

72  or  more  

1.25 
1.35 
1.45 
1.55 
1.65 
1  75 

181  or  more  .... 

1.85 

Or 

C.  Chronic  impairment  of  gas 
exchange  due  to  clinically  documented 
pulmonary  disease.  With: 

1.  Single  breath  DLCO  (see  3.00F1) 
less  than  10.5  ml/min/mm  Hg  or  less 
than  40  percent  of  the  predicted  normal 
value.  (Predicted  values  must  either  be 
based  on  data  obtained  at  the  test  site  or 
published  values  from  a  laboratory 
using  the  same  technique  as  the  test  site. 
The  source  of  the  predicted  values 
should  be  reported.  If  they  are  not 
published,  they  should  be  submitted  in 
the  form  of  a  table  or  nomogram);  or 

2.  Arterial  blood  gas  values  of  PO2 
and  simultaneously  determined  IHX)2 
measured  while  at  rest  (breathing  room 
air,  awake  and  sitting  or  standing)  in  a 
clinically  stable  condition  on  at  least 
two  occasions,  three  or  more  weeks 
apart  within  a  6-month  period,  equal  to 
or  less  than  the  values  specified  in  the 
applicable  table  III-A  or  III-B  or  m-C: 

.  TABLE  III.— A 

[Appllcat>le  at  test  sites  less  than  3.000 
feet  atx>ve  sea  level] 


Arterial  PCOj  (mm.  Hg)  and 

Arterial  PO2 

equal  to  or 

less  than  (mm. 

Hg) 

30  or  below „.. 

31  

32 ._ 

35  ""ZZZZZZZZZZ 

36 

37 

38 

65 
64 
63 
62 
61 
60 
59 
58 
57 

39 „ _ 

40  or  above _ 

56 
55 

TABLE  III.— B 


[Applicable  at  test  sites  3.000  through  6,000 
feet  atx>ve  sea  leveQ 


Arterial  PCO2  (mm.  Hg)  and 


30  or  below. 


Arterial  POj 

equal  to  or 

less  than  (mm. 

Hg) 


60 
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Table  III.— B— Continued 

(Appicabte  at  test  sites  3.000  through  6,000 
feet  above  sea  leveil 


Artenat  PCO,  (mm.  Hg)  wid 

equal  to  or 

less  than  (mm. 

Hg) 

33  ~Z.'.~.ZZ^..ZZ.Z!.~Z. 

59 
58 
57 

34  ,     ,                     

35 

36 _ 

37 - 

56 
55 
54 
53 

38 __ _ 

39...- _ _.. 

40  or  above  

52 
51 
50 

Table  III.— C 


(Appbcabie  at  test  sites  over  6,000  feet 
above  sea  level] 


Arterial  PCO2  (mm.  Hg)  and 

Arterial  PO,  or 

equaltoor 

less  than  (mm. 

Hfl) 

30  or  tMkwv 

31 """"."7Z 

32     „                   _       .. 
33 ._           _      

55 
54 
53 
62 

34... _ 

35           

36 

37....    „ „„ 

38 

39 „ 

40  or  above 

51 
50 
49 
48 
47 
46 
45 

Or 

3.  Arterial  blood  gas  values  of  PO2 
and  simultaneously  determined  PCXDj 
during  steady  state  exercise  breathing 
room  air  (level  of  exercise  equivalent  to 
or  less  than  17.5  ml  Oj  consumption/kg/ 
min  or  5  METs)  equal  to  or  less  than  the 
values  specified  in  the  applicable  table 
III-A  or  m-B  or  III-C  in  3.02C2. 

3.03    Asthma.  With: 

A.  Chronic  asthmatic  bronchitis. 
Evaluate  under  the  criteria  for  chronic 
obstructive  pulmonary  disease  in  3.02A; 
Or 

B.  Attacks  (as  defined  in  3.00C).  in 
spite  of  prescribed  treatment  and 
requiring  physician  intervention, 
occujTing  at  least  once  every  2  months 
or  at  least  six  times  a  year.  Each  in- 
patient hospitalization  for  longer  than 
24  hours  for  control  of  asthma  counts  as 
two  attacks,  and  an  evaluation  period  of 
at  least  12  consecutive  months  must  be 
used  to  determine  the  frequency  of 
attacks. 

3M4    Cystic  fibmsis.  With: 
A.  An  i^Vi  equal  to  or  less  than  the 
appropriate  value  specified  in  table  IV 
corresponding  to  the  individual's  height 


without  shoes.  (In  cases  of  marked 
spinal  deformity,  see  3.00E.): 
Or 

B.  Episodes  of  bronchitis  or 

pneumonia  or  hemoptysis  (more  than 
blood-streaked  sputum)  or  respiratory 
failure  (documented  according  to 
3.00C),  requiring  physician 
intervention,  occurring  at  least  once 
every  2  months  or  at  least  six  times  a 
year.  Each  inpatient  hospitalization  for 
longer  than  24  hours  for  treatment 
counts  as  two  episodes,  and  an 
evaluation  period  of  at  least  12 
consecutive  months  must  be  used  to 
determine  the  frequency  of  episodes; 
Or 

C.  Persistent  pulmonary  infection 
accompanied  by  superimposed, 
recurrent,  symptomatic  episodes  of 
increased  bacterial  Infection  occurring 
at  least  once  every  6  months  and 
requiring  intravenous  or  nebulization 
antimicrobial  therapy. 

Table  IV 

(AppAcabte  only  tor  evaluation  under  3.04A— 
cystic  fibrosis) 


Height  without 
shoes  (cerrtimeters) 

Height  vxtthout 
shoes  (Inches) 

FEV, 
equal 
to  or 
less 
than 

BTPS) 

154  or  less  .„ 

60  or  less 
61-62 
63-64 
65-66 
67-68 
69-70 

71  or  less 

1  45 

156-159  

160-164  

KLS-ifta        

1.55 
1.65 
1  75 

170-174  ..._ 
175-179  

1.85 
1  95 

180  or  more 

206 

3.05  [Reserved] 

3.06  Pneumoconiosis  (demonstrated 
by  appropriate  imaging  techniques). 
Evaluate  under  the  appropriate  criteria 
in  3.02. 

3.07  Bronchiectasis  (demonstrated 
by  appropriate  imaging  techniques). 
With: 

A.  Impairment  of  pulmonary  function 
due  to  extensive  disease.  Evaluate  under 
the  appropriate  criteria  in  3.02; 

Or 

B.  Episodes  of  bronchitis  or 
pneumonia  or  hemoptysis  (more  than 
blood-streaked  sputum)  or  respiratory 
failure  (documented  according  to 
3.00C).  requirii^g  physician 
intervention,  occurring  at  least  once 
every  2  months  or  at  least  six  times  a 
)rear.  Each  in-patient  hospitalization  for 
longer  than  24  hours  for  treatment 
counts  as  two  episodes,  and  an 
evaluation  of  at  least  12  consecutive 
months  must  be  used  to  determine  the 
frequency  of  episodes. 


3.08  Mycobacterial,  mycotic,  and 
other  chronic  persistent  infections  of  the 
hmg  (see  3.00B).  Evaluate  under  the 
appropriate  criteria  in  3.02. 

3.09  Cor  pulmonale  secondary  to 
chronic  pulmonary  vascular 
hypertension.  Clinical  evidence  of  cor 
pulmonale  (documented  according  to 
3.00G)  with: 

A.  Mean  pulmonary  artery  press\u« 
greater  than  40  mm  Hg; 

Or 

B.  Arterial  hypoxemia.  Evaluate  under 
the  criteria  in  3.02C2; 

Or 

C.  Evaluate  under  the  appUcable 
criteria  in  4.02. 

3.10  Sleep-related  breothii}g 
disorders.  Evaluate  under  3.09  (chronic 
cor  pulmonale),  9.09  (obesity),  or  12.02 
(organic  mental  disorders). 

4.  Part  B  of  appendix  1  (Listing  of 
Impairments)  of  subpart  P  is  amended 
by  revising  103.00,  Respiratory  System, 
to  read  as  follows: 

PartB 


103.00    Respiratory  System 


A.  Introduction.  The  listings  in  this 
section  describe  impairments  resulting 
from  respiratory  disorder  based  on 
s)nnptoms,  ph3rsical  signs,  laboratory 
test  abnormalities,  and  response  to  a 
regimen  of  treatment  prescribed  by  a 
treating  sovut».  Respiratory  disorders, 
along  with  any  associated  impainnent(s) 
must  be  established  by  medical 
evidence.  Evidence  must  be  provided  in 
sufficient  detail  to  permit  an 
independent  reviewer  to  evaluate  the 
severity  of  the  impairment.  Reasonable 
efforts  should  be  made  to  ensure 
evaluation  by  a  program  physician 
specializing  in  childhood  respiratory 
impairments  or  a  qualified  pediatrician. 

Many  children,  especially  those  who 
have  listing-level  impairments,  will 
have  received  the  benefit  of  medically 
prescribed  treatment.  Whenever  there  is 
such  evidence,  the  longitudinal  clinical 
record  must  include  a  description  of  the 
treatment  prescribed  by  the  treating 
source  and  response,  in  addition  to 
information  about  the  nature  and 
severity  of  the  impairment.  It  is 
important  to  document  any  prescribed 
treatment  and  res{>onse  because  this 
medical  management  may  have 
improved  the  child's  functional  status. 
The  longitudinal  record  should  provide 
information  regarding  functional 
recovery,  if  any. 

Some  children  will  not  have  received 
ongoing  treatment  or  have  an  ongoing 
relationship  with  the  medical 
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community,  despite  the  existence  of  a 
severe  impairment{s).  A  child  who  does 
not  receive  treatment  may  or  may  not  be 
able  to  show  an  impairment  that  meets 
the  criteria  of  these  listings.  Even  if  a 
child  does  not  show  that  his  or  her 
impairment  meets  the  criteria  of  these 
listings,  the  child  may  have  an 
impainnent(s)  equivalent  in  severity  to 
one  of  the  listed  impairments  or  be 
disabled  because  of  a  substantial 
reduction  in  the  ability  to  function 
independently,  appropriately,  and 
effectively  in  an  age-appropriate 
manner.  Unless  the  claim  can  be 
decided  favorably  on  the  basis  of  the 
current  evidence,  a  longitudinal  record 
is  still  important  because  it  will  provide 
information  about  such  things  as  the 
ongoing  medical  severity  of  the 
impairment,  the  level  of  the  child's 
functioning,  and  the  frequency,  severity, 
and  duration  of  symptoms.  Also,  the 
asthma  listing  spedHcally  includes  a 
requirement  for  continuing  signs  and 
symptoms  despite  a  regimen  of 
prescribed  treatment. 

Evaluation  should  include 
consideration  of  adverse  effects  of 
respiratory  impairment  in  all  relevant 
body  systems,  and  esi)ecially  on  the 
child's  growth  and  development  or 
mental  functioning,  as  described  under 
the  growth  impairment  (100.00), 
neurological  (111.00),  and  mental 
disorders  (112.00)  listings. 

It  must  be  remembered  that  these 
listings  are  only  examples  of  common 
respiratory  disorders  that  are  severe 
enough  to  prevent  a  child  from 
functioning  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner.  When  a  child  has 
a  medically  determinable  impairment 
that  is  not  listed,  an  impairment  which 
does  not  meet  a  listing,  or  a  combination 
of  impairments  no  one  of  which  meets 
a  licting,  we  may  make  an  equivalence 
determination  on  medical  or  functional 
grounds.  Also,  with  respect  to  children 
daiming  SSI  benefits  under  title  XVI  of 
the  Act  who  have  an  impairment(s)  with 
a  level  of  severity  which  does  not  meet 
or  equal  (medically  or  functionally)  the 
criteria  of  the  listings,  we  will 
determine  whether  the  impainnent(s)  is 
of  comparable  severity  to  one  that 
would  disable  an  adult.  In  these  cases, 
we  will  perform  an  individualized 
functional  assessment  to  determine 
whether  the  child  is  disabled. 

B.  Documentation  of  Pulmonary 
Function  Testing.  The  results  of 
spirometry  that  are  used  for 
adjudication,  under  the  103.02  A  and  B, 
103.03,  and  103.04  of  these  listings 
should  be  expressed  in  liters  (L),  body 
temperature  and  pressure  saturated  with 
water  vapor  (BTPS).  The  reported  one- 


second  forced  expiratory  volume  (FEVi) 
and  forced  vital  capacity  (FVC)  should 
represent  the  largest  of  at  least  three 
satisfactory  forced  expiratory 
maneuvers.  Two  of  the  satisfactory 
spirograms  should  be  reproducible  for 
both  pre-bronchodilator  tests  and.  if 
indicated,  post-bronchodilator  tests.  A 
value  is  considered  reproducible  if  it 
does  not  differ  from  the  largest  value  by 
more  than  5  percent  or  0.1  L,  whichever 
is  greater.  The  highest  values  of  the 
FEV,  and  FVC,  whether  from  the  sarfte 
or  different  tracings,  should  be  used  to 
assess  the  severity  of  the  respiratory 
impairment.  Peak  flow  should  be 
achieved  early  in  expiration,  and  the 
spirogram  should  have  a  smooth 
contour  with  gradually  decreasing  flow 
throughout  expiration.  The  zero  time  for 
measurement  of  the  FEVi  and  FVC.  if 
not  distinct,  should  be  derived  by  linear 
back-extrapolation  of  peak  flow  to  zero 
volume.  A  spirogram  is  satisfactory  for 
measurement  of  the  FEVi  if  the 
expiratory  volume  at  the  back- 
extrapolated  zero  time  is  less  than  5 
percent  of  the  FVC  or  0.1  L.  whichever 
is  greater.  The  spirogram  is  satisfactory 
for  measurement  of  the  FVC  if  maximal 
expiratory  effort  continues  for  at  least  6 
seconds,  or  if  there  is  a  plateau  in  the 
volume-time  curve  with  no  detectable 
change  in  expired  volume  (VE)  during 
the  last  2  seconds  of  maximal  expiratory 
effort. 

Spirometry  should  be  repeated  after 
administration  of  an  aerosolized 
bronchodilator  under  supervision  of  the 
testing  personnel  if  the  pre- 
bronchodilator  FEV  I  value  is  less  than 
the  appropriate  reference  value  in  table 
I  or  ni,  as  appropriate.  If  a 
bronchodilator  is  not  administered,  the 
reason  should  be  clearly  stated  in  the 
report.  Pulmonary  function  studies 
should  not  be  performed  unless  the 
clinical  status  is  stable  (e.g.,  the  child  is 
not  having  an  asthmatic  attack  or 
suffering  from  an  acute  respiratory 
infection  or  other  chronic  illness). 
Wheezing  is  common  in  asthma, 
chronic  bronchitis,  or  chronic 
obstructive  pulmonary  disease  and  does 
not  preclude  testing.  Pulmonary 
function  studies  performed  to  assess 
airflow  obstruction  without  testing  after 
bronchodilators  cannot  be  used  to  assess 
levels  of  impairment  in  the  range  that 
prevents  a  child  from  performing  age- 
appropriate  activities,  unless  the  use  of 
bronchodilators  is  contraindicated.  Post- 
bronchodilator  testing  should  be 
performed  10  minutes  after 
bronchodilator  administration.  The  dose 
and  name  of  the  bronchodilator 
administered  should  be  specified.  The 
values  in  103.02  and  103.04  must  only 


be  used  as  criteria  for  the  level  of 
ventilatory  impairment  that  exists 
during  the  child's  most  stable  state  of 
health  (i.e.,  any  period  in  time  except 
during  or  shortly  after  an  exacerbation). 

The  appropriately  labeled  spirometric 
tracing,  showing  the  child's  name,  date 
of  testing,  distance  per  second  on  the 
abscissa  and  distance  per  liter  (L)  on  the 
ordinate,  must  be  incorporated  into  the 
file.  The  manufacturer  and  model 
number  of  the  device  used  to  measure 
and  record  the  spirogram  should  be 
stated.  The  testing  device  must 
accurately  measure  both  time  and 
volume,  the  latter  to  within  1  percent  of 
a  3  L  calibrating  volume.  If  the 
spirogram  was  generated  by  any  means 
other  than  direct  pen  linkage  to  a 
mechanical  displacement-ty(>e 
spirometer,  the  spirometric  tracing  must 
show  a  recorded  calibration  of  volume 
units  using  a  mechanical  volume  input 
such  as  a  3  L  syringe. 

If  the  spirometer  directly  measures 
flow,  and  volume  is  derived  by 
electronic  integration,  the  linearity  of 
the  device  must  be  documented  by 
recording  volume  calibrations  at  three 
different  flow  rates  of  approximately  30 
L/min  (3  L/6  sec),  60  L/min  (3  U3  sec), 
and  180  L/min  (3  L/sec).  The  volume 
calibrations  should  agree  to  within  1 
percent  of  a  3  L  calibrating  volume.  The 
proximity  of  the  flow  sensor  to  the  child 
should  be  noted,  and  it  should  be  stated 
whether  or  not  a  BTPS  correction  factor 
was  used  for  the  calibration  recordings 
and  for  the  child's  actual  spirograms. 

The  spirogram  must  be  recorded  at  a 
speed  of  at  least  20  mm/sec  and  the 
recording  device  must  provide  a  volume 
excursion  of  at  least  10  mm/L.  If 
reproductions  of  the  original 
spirometric  tracings  are  submitted,  they 
must  be  legible  emd  have  a  time  scale  of 
at  least  20  mm/sec  and  a  volume  scale 
of  at  least  10  mm/L  to  permit 
independent  measurements.  Calculation 
of  FEV|  from  a  flow  volume  tracing  is 
not  acceptable,  i.e.,  the  spirogram  and 
cahbrations  must  be  presented  in  a 
volume-time  format  at  a  speed  of  at  least 
20  mm/sec  and  a  volume  excursion  of 
at  least  10  mm/L  to  permit  independent 
evaluation. 

A  statement  should  be  made  in  the 
pulmonary  function  test  report  of  the 
child's  abihty  to  understand  directions, 
as  well  as  his  or  her  efforts  and 
cooperation  in  performing  the 
pulmonary  function  tests. 

Purchase  of  a  pulmonary  function  test 
is  appropriate  only  when  the  child  is 
capable  of  performing  reproducible      _ 
forced  expiratory  maneuvers.  This 
capability  usually  occurs  around  age  6. 
Purchase  of  a  pulmonary  function  test 
may  be  appropriate  when  there  is  a 
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question  of  whether  an  unpairment 
meets  or  is  equivalent  in  severity  to  a 
listing,  and  tiie  claim  cannot  c^erwise 
be  favorably  decided. 

The  pulmonary  function  tables  in 
103.02  and  103.04  are  based  on 
measurement  of  standing  height  without 
shoes.  If  a  child  has  marked  spinal 
deformities  (e.g.,  kyphoscoliosis),  the 
measured  span  between  the  fingertips 
with  the  upper  extremities  abducted  90 
degrees  should  be  substituted  for  height 
when  this  measurement  is  greater  than 
the  standing  height  without  shoes. 

C  Documentation  of  chronic 
impairment  of  gas  exchange. 

1.  Arterial  blood  gas  studies  (ABGS). 
An  ABGS  performed  at  rest  (while 
breathing  room  air,  awake  and  sitting  or 
standing)  should  be  analyzed  in  a 
laboratory  certified  by  a  State  or  Federal 
agency,  if  the  laboratory  is  not  certified, 
it  must  submit  evidence  of  participation 
in  a  national  proficiency  testing 
program  as  well  as  acceptable  quality 
control  at  the  time  of  testing.  The  report 
should  include  the  altitude  of  the 
facihty  and  the  barometric  pressure  on 
the  date  of  analysis. 

Purchase  of  resting  ABGS  may  be 
appropriate  when  there  is  a  question  of 
whether  an  impairment  meets  or  is 
equivalent  in  severity  to  a  listing,  and 
the  claim  caimot  otherwise  be  favorably 
decided.  Before  purchasing  resting 
ABGS,  a  program  physician,  preferably 
one  experienced  In  the  care  of  children 
with  pulmonary  disease,  must  review 
the  clinical  and  laboratory  data  short  of 
this  procedure,  including  spirometry,  to 
determine  whether  obtaining  the  test 
would  present  a  significant  risk  to  the 
child. 

2.  Oximetry.  Pulse  oximetry  may  be 
substituted  for  arterial  blood  gases  in 
children  under  12  years  of  age.  The 
oximetry  unit  sboi^d  employ  the  basic 
technology  of  spectrophotometric 
plethysmography  as  described  in 
Taylor,  M.B..  and  Whitwain,  J.G.. 
"Current  Status  of  Pulse  Oximetry," 
"Anesthesia,"  Vol.  41,  No.  9.  pp.  943- 
949, 1986.  The  unit  should  provide  a 
visual  display  of  the  pulse  signal  and 
the  corresponding  oxygen  saturation.  A 
hard  copy  of  the  readings  (heart  rate  and 
saturation)  should  be  provided. 
Readings  should  be  obtained  for  a 
minimum  of  5  minutes.  The  written 
report  should  describe  patient  activity 
during  the  recc>i^ding,  i.e.,  sleep  rate, 
feeding,  or  exercise.  Correlation 
between  the  actual  heart  rate 
determined  by  a  trained  observer  and 
that  di^layed  by  the  oximeter  should 
be  provided.  A  statement  should  be 
made  in  the  report  of  the  child's  effort 
and  cooperation  during  the  test 


Purchase  of  oximetry  may  be 
appropriate  when  there  is  a  question  of 
whether  an  impairment  meets  or  is 
equivalent  in  severity  to  a  listing,  and 
the  claim  cannot  otherwise  be  favorably 
decided. 

D.  Cystic  fibrosis  is  a  disorder  that 
affects  either  the  respiratory  or  digestive 
body  systems  or  both  and  may  impact 
on  a  child's  growth  and  development.  It 
is  responsible  for  a  wide  and  variable 
spectrum  of  cliniial  manifestations  and 
complications.  Confirmation  of  the 
diagnosis  is  based  upon  an  elevated 
sweat  sodium  concentration  or  chloride 
concentration  accomf>anied  by  one  or 
more  of  the  following:  the  presence  of 
chronic  obstructive  pulmonary  disease, 
insufficiency  of  exocrine  pancreatic 
function,  meconiiun  ileus,  or  a  positive 
family  history.  The  quantitative 
pilocarpine  iontophoresis  procedure  for 
collection  of  sweat  content  must  be 
utilized.  Two  methods  are  acceptable: 
the  "Procedure  for  the  Quantitative 
lontophoretic  Sweat  Test  for  Cystic 
Fibrosis,"  published  by  the  Cystic 
Fibrosis  Foundation  and  contained  in, 
"A  Test  for  Concen»ration  of 
Electrolytes  in  Sweat  in  Cystic  Fibrosis 
of  the  Pancreas  Utilizing  Pilocarpine 
Iontophoresis,"  Gibson,  I.E..  and  Cooke, 
R.E.,  "Pediatrics,"  Vol  23:  545, 1959;  or 
the  "Wescor  Macroduct  System."  To 
establish  the  diagnosis  of  cystic  fibrosis, 
the  sweet  sodium  or  chloride  content 
must  be  analyzed  quantitatively  using 
an  acceptable  laboratory  technique. 
Another  diagnostic  test  is  the  "CF  gene 
mutation  analysis"  for  homozygosity  of 
the  cystic  Hbrosis  gene.  The  pubnonary 
manifestations  of  this  disorder  should 
be  evaluated  under  103.04.  The 
nonpulmonary  aspects  of  cystic  fibrosis 
should  be  evaluated  under  the  listings 
for  the  digestive  system  (105.00)  or 
growth  impairments  (100.00).  Because 
cystic  nbrosis  may  involve  the 
respiratory  and  digestive  body  systems, 
as  well  as  impact  on  a  child's  growth 
and  development,  the  combined  effects 
of  this  involvement  must  be  considered 
in  case  adjudication. 

E.  Bronchopulmonary  dysplasia 
(BPD).  Bronchopulmonary  dysplasia  is  a 
form  of  chronic  obstructive  pulmonary 
disease  that  arises  as  a  consequence  of 
acute  lung  injury  in  the  newborn  period 
and  treatment  of  hyaline  membrane 
disease,  meconium  aspiration,  neonatal 
pneumonia  and  apnea  of  prematurity. 
The  diagnosis  is  established  by  the 
requirement  for  continuous  or  nocturnal 
supplemental  oxygen  for  more  than  30 
days,  in  association  with  characteristic 
radiographic  changes  and  clinical  signs 
of  respiratory  dysfunction,  including 
retractions,  rales,  wheezing,  and 
tachypnea. 


103.01  Category  of  Impairments, 
Respiratory  System 

103.02  Chronic  pulmonary 
insufficiency.  With: 

A.  Chronic  obstructive  pulmonary 
disease,  due  to  any  cause,  with  the  FEV| 
equal  to  or  less  than  the  value  specified 
in  Table  I  corresponding  to  the  child's 
height  without  shoes.  (In  cases  of 
marked  spinal  deformity,  see  103.00B.): 

Table  I 


Height  wittxHJt 
shoes  (centi- 
meters) 


119  or  less  . 
120-129  ..... 

130-139  

140-149 

150-159  ...„ 

160-164  

166-169  

170  Of  mofe 


Hetght  without 
shoes  (ifx^hes) 


46  Of  less  . 

47-50  

51-54  

55-58  

59-62  

63-64  

66-66  ...... 

67  Of  more 


FEV,  equal 

to  Of  less 

than  (L, 

BTP^) 


0.66 
0.75 
0.95 
1.16 
1J6 
1.45 
1.55 
.165 


Or 

B.  Chronic  restrictive  ventilatory 
disease,  due  to  any  cause,  with  the  FVC 
equal  to  or  less  than  the  value  specified 
in  table  II  corresponding  to  the  child's 
height  without  shoes.  (In  cases  of 
marked  spinal  deformity,  see  103.00B.): 

TABLE  II 


Height  wtthout 

shoes  (centt- 

fnetefs) 

Height  without 
shoes  (inches) 

FEV  equal 

to  Of  less 

lhan(L, 

BTPt) 

119  Of  less 

120-129  _ 

130-139  

140-149  „. 

160-159  

160-164  .„ 

165-169  

170  Of  more  ... 

46  Of  less  ....... 

47-60 

51-54  

55-58  _ 

59-62  .. 

63-64  

65-66  

67  Of  more  

0.65 
0A5 
1X)5 
125 
1.45 
1.65 

176 

205 

Or 

C  Frequent  need  for 

1.  Mechanical  ventilation;  or 

2.  hioctumal  supplemental  oxygen  as 
required  by  persistent  or  recurrent 
episodes  of  hypoxemia; 

Or 

D.  The  presence  of  a  tracheostomy  in 
a  diild  under  3  years  of  age; 

Or 

E.  Bronchopulmonary  dysplasia 
characterized  by  two  of  the  following: 

1.  Prolonged  expirations;  or 

2.  Intermittent  wheezing  or  increased 
respiratory  effort  as  evidenced  by 
retractions,  flaring  and  tachypnea;  or 

3.  Hyperinflation  and  scarring  on  a 
chest  radiograph  or  other  appropriate 
imaging  techniques;  or 
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4.  Bronchodilator  or  diuretic 
dependency;  or 

5.  A  frequent  requirement  for 
nocturnal  supplemental  oxygen;  or 

6.  Weight  disturbance  with: 

a.  An  involuntary  weight  loss  (or 
failure  to  gain  weight  at  an  appropriate 
rate  for  age]  resulting  in  a  fall  of  15 
percentiles  from  established  growth 
curve  (on  standard  growth  charts)  which 
persists  for  2  months  or  longer;  or 

b.  An  involuntary  weight  loss  (or 
failure  to  gain  wei^t  at  an  appropriate 
rate  for  age)  resulting  in  a  fall  to  below 
the  third  percentile  from  established 
growth  curve  (on  standard  growth 
diaits)  which  persists  for  2  months  or 
loiiger; 

Or 

F.  Two  required  hospital  admissions 
(eadi  longer  than  24  hours)  within  a  6- 
month  period  for  recurrent  lower 
respiratory  tract  infections  or  acute 
respiratory  distress  associated  with: 

1.  Chronic  wheezing  or  chronic 
respiratory  distress;  or 

2.  Weight  disturbance  with:  . 

a.  An  involuntary  weight  loss  (or 
failure  to  gain  weight  at  an  appropriate 
rate  for  age)  resulting  in  a  fall  of  15 
percentiles  from  established  growth 
curve  (on  standard  growth  charts)  which 
persists  for  2  months  or  longer;  or 

b.  An  involuntary  weight  loss  (or 
failure  to  gain  weight  at  an  appropriate 
rate  for  age)  resulting  in  a  fall  to  below 
the  third  percentile  from  established 
growth  curve  (on  standard  growth 
charts)  which  persists  for  2  months  or 
longer, 

Or 

G.  Chronic  hypoventilation  (PaCOz 
greater  than  45  mm  Hg)  or  chronic  cor 
pulmonale  as  described  under  the 
appropriate  criteria  in  104.02; 

Or 

H.  Growth  impairment  as  described 
under  the  criteria  in  100.00. 

103.03    Asthma.  V/irh: 

A.  FEV  I  equal  to  or  less  than  the  value 
specified  in  Table  I  of  103.02A; 

Or 

B.  Attacks  (as  defined  in  3.00C),  in 
spite  of  prescribed  treatment  and 
requiring  physician  intervention, 
occurring  at  least  once  every  2  months 
or  at  least  six  times  a  year.  Each 
inpatient  hospitalization  for  longer  than 
24  hours  for  control  of  asthma  counts  as 
two  attacks,  and  an  evaluation  period  of 
at  least  12  consecutive  months  must  be 


year.  Each  inpatient  hospitalization  for 
longer  than  24  hours  for  treatment 
counts  as  two  episodes,  and  an 
evaluation  p>eriod  of  at  least  12 
consecutive  months  must  be  used  to 
determine  the  frequency  of  episodes; 
Or 

E.  Growth  impairment  as  described 
under  the  criteria  in  100.00. 

Table  III 

[Applicabte  onty  tor  evaluation  under 
103.04A— cystic  fibrosisl 


Hetght  ¥wthout 

shoes  (centh 

meters) 

Height  without 
shoes  (inches) 

FEV, 
equal  to 
or  less 
than(L, 

BTPS) 

119  or  less  

120-129  

130-139  

140-149  

150-159  

160-164  

165-169  

170  or  more  .... 

46  or  less 

47-60  

51-54  

55-68 

5^-62  

63-64  

65-66  „... 

67  or  more  . 

0.75 
0.85 
1.06 
1.35 
|55 
T.85 
2.05 
2.25 

used  to  determine  the  frequency  of 

attacks; 

Or 

C.  Persistent  low-grade  wheezing 
between  acute  attacks  or  absence  of 
extended  symptom-free  periods 
requiring  daytime  and  nocturnal  use  of 
sympathomimetic  bronchodilators  with 
one  of  the  following: 

1.  Persistent  prolonged  expiration 
with  radiographic  or  other  appropriate 
imaging  techniques  evidence  of 
pulmonary  hyperinflation  or 
peribronchial  disease;  or 

2.  Short  courses  of  corticosteroids  that 
average  more  than  5  days  per  month  for 
at  least  3  months  during  e  12-month 
period; 
Or 

D.  Growth  impairment  as  described 
under  the  criteria  in  100.00. 

103.04    Cystic  fibrosis.  With: 

A.  An  FEV  I  equal  to  or  less  than  the 
appropriate  value  speciQed  in  Table  ID 
corresponding  to  the  child's  height 
without  shoes.  (In  cases  of  marked 
spinal  deformity,  see  103.00B.); 
Or  

B.  For  children  In  whom  pulmonary 

frmction  testing  cannot  be  performed,  PART  416— SUPPLEMENTAL 

the  presence  of  two  of  the  following:  SECURITY  INCOME  FOR  THE  AGED. 

1.  History  of  dyspnea  on  exertion  or  BUND,  AND  DISABLED 
accumulation  of  secretions  as  «.  ».     ^i    r«         ^  -« 
manifested  by  repetitive  coughing  or  Subpart  MAmended] 

cyanosis;  or  1.  The  authority  citation  for  Subpart 

2.  Persistent  bilateral  rales  and  j  continues  to  read  as  follows: 
rnonchi  or  substantial  reduction  of 

breath  sounds  related  to  mucous  ^^^^f* ,°^;!^t  ^  ^w^;«,^^*il  ^Vl'  . 

r>l..or.ir,r.  r.t  *u^  t^^u^^  «.  1 U"   ^.  1631(a)  and  (d)  1).  and  1633  oftheSocia 

plugging  of  the  trachea  or  bronchi;  or  security  Act;  42  U.S.C  1302, 1382c(a). 

3.  Radiographic  evidence  of  extensive  ,382(h).  1383(a)  and  (d)(1),  and  I383b. 
disease,  such  as  thickening  of  the 

proximal  bronchial  airways  or  2.  Paragraphs  (d)(3)  and  (d)(12)  of 

persistence  of  bilateral  peribronchial  §  416.926a  are  revised  to  read  as 

infiltrates;  follows: 

^  $416.9263    Equivalertce  (or  children. 

C  Persistent  pulmonary  infection  •        •        .        •        . 
accompanied  by  superimposed,  [d)  Examples  of  impairments  of 

recurrent,  symptomatic  episodes  of  chUdren  that  are  funcUonaHy  equivalent 

increased  bactenal  infection  occurring  ^^  ^^^  listines  •  *  • 

at  least  once  every  6  months  and  .        •        «        •        • 
requiring  intravenous  or  nebulization  ,  ,  „  .  ,       ,  , 

antimicrobial  treatment;  ^^'  frequent  need  for  a  life-sustaining 

p.  device  (e.g.,  central  venous  aUmentation 

_  _        J       , ,         ,  catheter),  at  home  or  elsewhere. 

D.  Episodes  of  bronchitis  or  •        •        •        •        » 

pneumonia  or  hemoptysis  (more  than  ,.,r,\r-    .    ^  lulu 

blood-streaked  sputilm)  or  respiratory  ^^2)  Gastrostomy  in  a  child  who  has 

failure  (documented  according  to  not  attained  age  3. 

3.00C),  requiring  physician 

intervention,  occurring  at  least  once  IFR  Doc-  93-24238  Filed  10-6-93;  8;45  am) 

every  2  months  or  at  least  six  times  a  biluno  cooi  4t9»-2»-^ 
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DEPARTMENT  OF  EDUCATION 

Federal  Perkins  Loan  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  deadline  for 
submission  of  institutional  agreement 
for  participation  in  the  Federal  Perkins 
Loan  Program  Expanded  Lending 
Option. 

SUMMARY:  "Dear  Colleague  Letter  CB- 
93-12(LD)."  dated  August  1993. 
announced  the  Expanded  Lending 
Option  of  the  Federal  Perkins  Loan 
Program  and  transmitted,  to  all  eligible 
institutions,  the  "Institutional 
Agreement  For  Participation  In  The 
Federal  Perkins  Loan  Program 
Expanded  Lending  Option  (ELO)"  (ELO 
Participation  Agreement).  This  notice 
establishes  the  deadline  for  submission 
of  the  ELO  Participation  Agreement  by 
those  eligible  institutions  that  elect  to 
participate  in  the  Federal  Perkins  Loan 
Program  ELO  in  the  1993-94  award  year 
(the  period  from  July  1, 1993  through 
June  30. 1994). 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Perkins  Loan  Program  provides 
low-interest  loans  to  financially  needy 
students  attending  institutions  of  higher 
education  to  help  them  pay  their 
educational  costs.  The  Higher  Education 
Amendments  of  1992  created  the  ELO  as 
part  of  the  Federal  Perkins  Loan 
Program,  making  the  ELO  available  for 
the  1993-94  award  year  for  institutions 
of  higher  education  that  participate  in 
the  Federal  Perkins  Loan  Program. 

To  be  eligible  to  participate  in  the 
Federal  Perkins  Loan  Program  ELO  for 
1993-94,  an  institution  must  have  a 
Federal  Perkins  Loan  default  rate  of  7.5 
percent  or  less  as  of  June  30, 1992  and 
must  have  participated  in  the  Federal 
Perkins  Loan  Program  for  the  two 
previous  award  years  (1991-92  and 
1992-93).  In  addition,  an  institution 
must  enter  into  a  special  ELO 
participation  agreement  with  the 
Secretary.  An  institution  that  elects  to 
participate  in  the  ELO  must  complete, 
sign,  date  and  submit  the  ELO 
Participation  Agreement  by  the  closing 
date  to  obtain  approval. 

Institutions  that  become  Federal 
Perkins  Loan  Program  ELO  participants 
will  be  required  to  increase  the 
Institutional  Capital  Contribution  (ICC) 
to  at  least  a  doUar-for-dollar  match  with 
any  portion  of  the  1993-94  award  year 
Federal  Capital  Contribution  (FCC) 
received.  Only  new  FCC  received  on  or 
after  July  1, 1993,  would  be  matched  at 
the  increased  rate.  Institutions  would 
not  match  funds  received  prior  to  July 
1, 1993,  at  the  higher  rate.  Institutions 
receiving  no  new  FCC  for  the  1993-94 


award  year  may  still  elect  to  participate 
in  the  Federal  Perkins  Loan  Program 
ELO. 

Institutions  that  become  Federal 
Perkins  Loan  Program  ELO  participants 
may  make  loans  to  eligible  students  at 
higher  maximum  annual  and  aggregate 
limits  than  is  the  case  with 
nonparticipating  institutions.  ELO 
participating  institutions  that  do  not 
ultimately  make  any  loans  at  the  higher 
ELO  levels  for  the  1993-94  award  year 
must  still  honor  the  ELO  Participation 
Agreement  to  deposit  in  the  Federal 
Perkins  Loan  Program  Fund  an  ICC  at 
least  equal  to  the  1993-94  award  year 
FCC  deposited  into  the  Fund.  All  other 
administrative  procedures  would 
remain  the  same  as  for  institutions  not 
participating  in  the  Federal  Perkins 
Loan  Program  ELO. 

Closing  Date  for  Transmittal  of  ELO 
Participation  Agreement:  To  ensure 
participation  in  the  Federal  Perkins 
Loan  Program  ELO  in  the  1993-94 
award  year,  an  eligible  institution  that 
elects  to  participate,  must  submit  its 
ELO  Participation  Agreement  by 
November  8, 1993. 

ELO  Participation  Agreement 
Delivered  By  Mail:  An  ELO  Participation 
Agreement  delivered  by  mail  must  be 
addressed  to  the  U.S.  I>epartment  of 
Education,  Office  of  Student  Financial 
Assistance,  Campus-Based  Programs, 
Financial  Management  Division,  400 
Maryland  Avenue.  SW.,  room  4621. 
Regional  Office  Building  3.  Washington, 
DC  20202-5452. 

An  institution  must  show  proof  of 
mailing  its  ELO  Participation  Agreement 
by  the  closing  date.  Proof  of  mailing 
consists  of  one  of  the  following:  (1)  A 
legible  mail  receipt  with  the  date  of 
mailing  stamped  by  the  U.S.  Postal 
Service.  (2)  a  legibly  dated  U.S.  Postal 
Service  postmark,  (3)  a  dated  shipping 
label,  invoice,  or  receipt  from  a 
commercial  carrier,  or  (4)  any  other 
proof  of  mailing  acceptable  to  the  U.S. 
Secretary  of  Education. 

If  an  ELO  Participation  Agreement  is 
sent  through  the  U.S.  Postal  Service,  the 
Secretary  does  not  accept  either  of  the 
following  as  proof  of  mailing:  (1)  A 
private  metered  postmark,  or  (2)  a  mail 
receipt  that  is  not  dated  by  the  U.S. 
Postal  Service.  An  Institution  should 
note  that  the  U.S.  Postal  Service  does 
not  uniformly  provide  a  dated  postmark. 
Before  relying  on  this  method,  an 
institution  should  check  with  its  local 
post  office.  An  institution  is  encouraged 
to  use  certified  or  at  least  first-class 
mail. 

ELO  Participation  Agreement 
Delivered  by  Hand:  An  ELO 
Participation  Agreement  delivered  by 
hand  must  be  delivered  to  the  U.S. 


Department  of  Education,  Office  of 
Student  Financial  As.'^istance,  Campus- 
Based  Programs,  Financial  Management 
Division,  7th  and  D  Streets,  SW.,  room 
4621,  Regional  Office  Building  3, 
Washington,  DC 

Hand-delivered  ELO  Participation 
Agreements  will  be  accepted  between  8 
a.m.  and  4:30  p.m.  daily  (Eastern 
Daylight  Time),  except  Saturdays. 
Sundays,  and  Federal  holidays.  An  ELO 
Participation  Agreement  that  is  hand- 
delivered  will  not  be  accepted  after  4:30 
p.m.  on  the  closing  date. 

Applicable  Regulations:  The 
following  regulations  apply  to  this 
program: 

Student  Assistance  General 
Provisions.  34  CFR  part  668. 

Federal  Perkins  Loan  Program,  34 
CFR  part  674. 

Federal  Work-Study  Program.  34  CFR 
part  675. 

Federal  Supplemental  Educational 
Opportunity  Grant  Program,  34  CFR  part 
676. 

Institutional  Eligibility  Under  the 
Higher  Education  Act  of  1965,  as 
amended,  34  CFR  part  600. 

Federal  Family  Educational  Loan 
Program,  34  CFR  part  682. 

New  Restrictions  on  Lobbying,  34 
CFR  part  82. 

Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants),  34  CFR 
part  85. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  designation  of 
eligibility,  contact  Robert  Coates, 
Director  Campus-Based  Programs, 
Financial  Management  Division.  Office 
of  Postsecondary  Education,  400 
Maryland  Avenue,  SW.,  (Room  4621, 
ROB-3),  Washington,  DC  20202-5452. 
Telephone:  202-708-4664.      - 

For  technical  assistance  concerning 
the  Federal  Perkins  Loan  Program  ELO, 
contact  Susan  Morgan,  Chief,  Campus- 
Based  Loan  Programs  Section,  Division 
of  Policy  Development,  Student 
Financial  Assistance  Programs,  Office  of 
Postsecondary  Education,  U.S. 
Department  of  Education,  Telephone: 
202-708-8242  or  Gwendolyn  Dockett- 
Morris,  Program  Specialist,  Telephone: 
202-708-8242.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-6339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.038.  Federal  Perkins  Loan 
Program) 
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Dated:  September  30, 1993. 

William  L.  Moran, 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc  93-24595  Filed  10-6-93;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  700, 701. 705, 706, 715. 
716. 785. 825  and  870 

RIN  102»-AB75 

Definitions  of  "Anthracite," 
"Bituminous/subbltuminous."  "Coal," 
and  "Lignite" 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
proposes  to  revise  its  existing 
definitions  of  "anthracite"  and  "coal": 
to  add  deHnitions  of  "bituminous/ 
subbituminous"  and  "lignite":  and  to 
remove  its  existing  deBnitions  of 
"anthracite,  bituminous  and 
subbituminous  coal"  and  "lignite  coal." 

Unlike  several  of  the  existing 
definitions,  none  of  the  amended 
defmitions  would  incorporate  any 
ASTM  Standard.  The  amendment  is 
needed  to  eliminate  any  uncertainty 
which  may  have  arisen  regarding  the 
existing  definition  of  "coal";  to  provide 
a  detailed  definition  of  "bituminous/ 
subbituminous";  and  to  generally 
improve  the  editorial  clarity  of  the 
deBnitions. 

DATES:  Written  comments:  OSM  will 
accept  written  comments  on  the 
proposed  rule  until  5  p.m..  Eastern  time, 
on  December  6. 1993. 

Public  hearings:  Upon  request.  OSM 
will  hold  a  public  hearing  on  the 
proposed  vcAe  in  Washington,  DC,  on 
November  29, 1993,  at  9:30  a.m..  local 
tiitie.  Upon  request,  OSM  will  also  hold 
public  hearings  in  the  States  of 
California,  Georgia,  Idaho. 
Massachusetts.  K4k:bigan,  North 
Carolina,  Oregon.  Rhode  Island,  South 
Dakota.  Teimessee,  and  Washington  at 
times  and  dates  to  be  announced  prior 
to  the  hearings.  OSM  will  accept 
requests  for  pubUc  hearings  until  5:00 
p.m..  Eastern  time,  on  November  8, 
1993.  Individuals  wishing  to  attend,  but 
not  testify,  at  any  hearing  should 
contact  the  person  identiBed  under  FOR 
FURTHER  INFORMATION  CONTACT  before 
the  hearing  date  to  verify  that  the 
hearing  will  be  held. 
ADDRESSES:  Written  comments:  Hand- 
deliver  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  room  660,  800 
North  Capitol  Street,  Washington,  IX:; 
or  mail  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  room  660  NC, 


1951  CottStitutioB  Avenue.  NW., 
Washii^too,  DC  20240. 

Public  hearings:  If  held,  tlie  puUk 
hearing  in  Washington,  DC,  will  take 
place  in  the  Department  of  the  interior 
Auditorium,  18th  and  C  Streets,  NW. 
The  address  for  any  hearing  held  in  the 
States  of  California,  Georgia.  Idaho. 
Massachusetts.  Michigan,  North 
Carolina.  Oregon,  Rhode  Island,  South 
Dakota.  Tennessee,  or  Washington  will 
be  annoimced  prior  to  the  hearing. 

Requests  for  public  hearings:  Submit 
requests  orally  or  in  writing  to  the 
person  and  address  specified  under  FOR 
FURTHER  INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  J.  Growitz.  P.G.,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  room  640. 1951 
Constitution  Avenue.  KW.,  Washington. 
DC  20240;  Telephone:  202-343-1507. 

SUPPt.EMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Background 

III.  Discussion  of  Proposed  Rule 

IV.  Procedural  Matters 

I.  Public  Comment  Procedures 

Written  comments:  Written  comments 
submitted  on  the  proposed  rule  should 
be  speciBc.  duuld  be  confined  to  issues 
pertinent  to  the  proposed  rule,  and 
should  explain  the  reason  for  any 
recommended  change.  Where 
practicable,  comnienters  should  submit 
three  cx>pies  of  their  comments. 
Comments  received  after  the  dose  of  the 
conuseDt  period  (see  DATES)  or 
delivered  to  an  address  other  than  those 
listed  above  tsee  ADDRESSES),  may  not 
be  considered  or  included  in  the 
Administrative  Record  for  the  final  rule. 

Public  hearings:  OSM  will  hold  a 
public  hearing  on  the  proposed  rule  on 
request  only.  The  time,  date,  and 
address  for  any  hearing  will  be 
announced  in  the  Federal  Register  at 
least  7  days  prior  to  the  hearing. 

Any  person  interested  in  {wrticipating 
at  a  hearing  at  a  particular  location 
should  inform  Mr.  Growitz  (see  FOR 
FURTHER  INFORMATION  CONTACT),  either 
orally  or  in  writing,  of  the  desned 
hearing  location  by  5  p.m..  Eastern  time, 
on  November  8, 1993.  If  no  one  has 
contacted  Mr.  Growitz  to  express  an 
interest  in  participating  in  a  hearing  at 
a  given  location  by  that  date,  a  hearing 
will  not  be  held.  If  only  one  person 
expresses  an  interest,  a  public  meeting 
rather  than  a  hearing  may  be  held  atd 
the  results  included  in  the 
Administrative  Record. 

If  a  hearing  is  held,  it  will  continue 
until  all  persons  wishing  to  testify  have 
been  heard.  The  hearing  will  be 
transcribed.  To  assist  the  transcriber  and 


ensiu«  an  accurate  record.  OSM 
requests  that  each  person  who  testifies 
at  a  hearing  provide  the  transcriber  with 
a  written  copy  of  his  or  her  testimony. 
To  assist  OSM  in  preparing  appropriate 
questions.  OSM  also  requests,  if 
possible,  that  each  person  who  plans  to 
testify  submit  to  OSM  at  the  address 
previously  specified  for  the  submission 
of  written  comments  (see  ADDRESSES)  an 
advance  copy  of  his  or  her  testimony. 

II.  Background 

A.  The  Existing  Definitions 

The  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA),  30 
U.S.C.  1201-1328,  generally  is 
concerned  with  the  surface  effects  of 
mining  coal.  While  section  701  of 
SMCRA.  30  U.S.C.  1291,  defines  a 
number  of  terms,  it  does  not  define  the 
term  "coal."  Nor  does  it  define  the 
related  terms  "anthracite," 
"bituminous,"  or  "subbituminous." 
Section  701(30)  of  SMCRA  does, 
however,  define  the  term  "lignite  coal" 
to  mean  "consolidated  lignitic  coal 
having  less  than  8,300  British  thermal 
units  per  pound,  moist  and  mineral 
matter  free." 

SMCRA  directs  the  Secretary  of  the 
Interior  (the  Secretary),  acting  through 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  to 
publish  and  promulgate  such  rules  and 
regulations  as  may  be  necessary  to  carry 
oiit  its  purposes  and  provisions.  SMCRA 
sections  201(c)(2),  412(a),  and  S01(b):  30 
U.S.C.  1211(c)(2).  1242(a),  and  1251(b). 
Pursuant  to  this  authority,  on  March  13. 
1979.  and  June  30. 1982,  the  Secretary 
promulgated  deBnitions  of  "coal"  and 
the  related  terms  "anthracite," 
"anthracite,  bituminous  and 
subbituminous  coal,"  and  "lignite  coal." 
(44  FR  15311  and  47  FR  28593.) 

"Anthracite."  is  defined  by  the 
existing  regulation  at  30  CFR  700.5  to 
mean  "coal  classified  as  anthracite  in 
ASTM  ((American  Society  for  Testing 
and  Materials))  Standard  D  388-77," 
The  definition  also  contains  extensive 
explanatory  information  concerning 
ASTM  Standard  D  388-77  and  its 
incorporation  by  reference  into  the 
definition.  Thus,  the  existing  definition 
of  "anthracite"  is  based  entirely  on  the 
"anthracite"  coal  classification  in 
ASTM  Standard  D  388-77. 

"Coal"  is  defined  by  the  existing 
regulation  at  30  CFR  700.5  to  mean 
"combustible  carbonaceous  rock, 
classified  as  anthracite,  bituminous, 
subbituminous,  or  lignite  by  ASTM 
Standard  D  388-77,  referred  to  and 
incorporated  by  reference  in  the 
definition  of  'anthracite'  immediately 
above."  Thus,  like  the  definition  of 
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"anthracite."  the  existing  definition  of 
"coal"  is  based  on  the  coal 
classifications  in  ASTM  Standard  D 
388-77. 

"Lignite  coal"  is  defined  at  30  CFR 
870.5  to  mean  "consolidated  lignite  coal 
having  less  than  8.300  British  thermal 
units  per  pound,  moist  and  mineral- 
matter-free."  The  definition  goes  on  to 
specify  how  British  thermal  units  (Btu) 
per  poimd  are  to  be  determined  in 
accordance  with  ASTM  Standard  D 
388-77.  This  regulatory  definition  of 
"lignite  coal"  is  essentially  the  same  as 
the  statutory  definition  at  SMCRA 
section  701(30).  but  with  the  addition  of 
the  reference  to  ASTM  Standard  D  388- 

n. 

"Anthracite,  bituminous  and 
subbituminous  coal"  are  defined  jointly 
at  30  CFR  870.5  to  mean  "all  coals  other 
than  lignite  coal." 

The  existing  definitions  of 
"anthracite"  and  "coal"  at  30  CFR  700.5 
apply  generally  to  the  OSM  regulations 
throughout  30  CFR  chapter  VII.  The 
existing  definitions  of  "anthracite, 
bituminous  and  subbituminous  coal" 
and  "lignite  coal"  apply  only  to  the 
OSM  regulations  at  30  CFR  chapter  Vll, 
subchapter  R.  governing  abandoned 
mine  land  reclamation. 

B.  Need  for  Amendment 

The  existing  OSM  definitions  of 
"coal"  and  its  related  terms  have  a 
number  of  purposes.  On  the  broadest 
level,  for  example,  the  definition  of 
"coal"  at  30  CFR  700.5  delineates  the 
overall  scope  of  OSM's  regulatory 
jurisdiction.  More  narrowly,  the    ■ 
definition  of  "anthracite"  at  30  CFR 
700.5  delineates  OSM's  jurisdiction  over 
anthracite  surface  coal  mining 
operations  in  Pennsylvania  under  30 
CFR  785.11  and  part  820.  The  definition 
of  "bituminous"  at  30  CFR  700.5 
delineates  OSM's  jurisdiction  over 
special  bituminous  coal  mines  under  30 
CFR  785.12  and  part  825.  And  the 
related  definitions  of  "Ugnite  coal"  and 
"anthracite,  bituminous  and 
subbituminous  coal"  affect  the 
computation  of  reclamation  fees  for 
lignite  and  these  other  types  of  coal 
under  30  CFR  870.13. 

In  enacting  SMCRA.  the  Congress 
sought  to  "establish  a  nationwide 
program  to  protect  society  and  the 
environment  from  \iie  adverse  effects  of 
surface  coal  mining  operations." 
SMCRA  secticHi  102(a).  30  U.S.C 
1202(a).  There  are.  in  SMCRA. 
provisions  in  section  529,  30  U.S.C. 
1279,  that  apply  to  anthracite  mines, 
provisions  in  section  527. 30  U.S.C 
1277,  that  apply  to  special  bituminous 
mines,  and  provisions  in  sections  402 
and  701(30).  30  U.&C  1232  and 


1291(30).  that  apply  to  lignite  coal. 
Apart  from  these  hmited  provisions, 
there  is  nothing  in  SMCRA  or  its 
legislative  history  which  indicates  that 
the  Congress  intended  to  in  any  way 
limit  what  it  meant  by  the  term  "coal." 
Qeariy,  the  Congress  was  not  as  much 
concerned  with  a  precise  technical 
definition  of  that  term  as  it  was  with 
certain  methods  of  mining  and  their 
attendant  effects.  Accordingty.  the 
Congress  did  not  define  the  term  "coal," 
but  left  that  definition  to  the  discretion 
of  OSM. 

The  existing  regulatory  definitions  of 
"coal"  and  "anthracite"  were 
promulgated  by  OSM  shortly  after 
SMCRA  was  passed.  Apparently,  at  that 
time,  the  classifications  of  anthracite, 
bitiuninous.  subbituminous,  and  lignite 
in  ASTM  Standard  D  388-77  appeared 
to  be  a  reasonable  way  to  differentiate 
these  materials. 

Generally,  OSM  has  experienced  little 
difficulty  in  applying  the  existing 
definitions  of  "coal"  and  its  related 
terms  to  the  regulation  of  surface  coal 
mining  and  reclamation  operations  and 
the  surface  effects  of  underground 
mining.  Several  questions  did  arise, 
however,  as  to  the  propriety  of  existing 
definitions  and  their  reliance  upon 
ASTM  Standard  D  388-77  in  light  of 
subsequent  revisions  to  the  ASTM 
Standard  in  1984. 1988.  and  1992. 
These  questions  arose  particularly  in 
Ught  of  the  provisions  in  the  existing 
definition  of  "anthracite"  at  30  CFR 
700.5  which  said.  "Notices  of  changes 
made  to  (ASTM  Standard  D  388-77) 
will  be  periodically  published  b>  (OSM) 
in  the  Federal  Reg^er."  OSM  never  did 
publish  any  such  notice  or  otherwise 
incorporate  the  1984, 1988,  or  1992 
revisions.  Had  the  existing  definitions 
been  revised  to  reflect  the  revisions  in 
ASTM  Standard  D  388,  certain  types  of 
coal  that  would  have  been  classified  as 
lignite  under  the  statutory  definition  at 
section  701(30),  30  U.S.Q  1291(30), 
would  have  been  excluded  from  the 
revised  regulatory  definition. 

For  example,  while  consobdated 
lignitic  coal  with  a  calorific  value  of 
8,100  Btu  per  pound,  moist,  mineral- 
matter-free,  and  rich  in  inertinite  or 
liptinite,  as  determined  by  petrographic 
analysis,  was  classified  as  Ugnite  under 
ASTM  Standard  D  388-77,  it  is  not 
classified  as  Ugnite  under  the  1984. 
1988.  or  1992  revisions.  Thus,  the  1984, 
1988,  and  1992  revisicms  of  ASTM 
Standard  D  388  exclude  from  the  Ugnite 
classification  some  coals  that  are 
included  under  the  SMCRA  definition 
of  "lignite  coal"  as  "consoUdated 
lignitic  coal  having  less  than  8,300  (Btu) 
per  pound,  moist  and  mineral-matter- 
free." 


Another  issue  surrounding  the 
definition  of  "coal"  and  its  related  terms 
was  the  fact  that  the  definition  of 
"anthracite"  at  30  CFR  700.5  provides 
for  the  expiration  on  July  1, 1981,  of  the 
Director  of  the  Federal  Register's 
approval  of  the  incorporation  by        ^ 
reference  of  ASTM  Standard  D  388-77V 
Notwithstanding  this  provision,  the        ) 
Director  of  the  Federal  Register  had 
continued  to  approve  the  incorporation 
by  reference  ot  the  ASTM  standard  D 
388-77. 

A  California  operator  has  also 
challenged  OSM's  regulatory 
jurisdiction  over  its  operations,  alleging 
both  flaws  in  OSM's  existing  definitions 
of  "coal"  and,  because  of  subsequent 
revisions  to  ASTM  D  388,  the  substance 
which  it  mined  was  none  of  the  coal 
classifications  specified  in  ASTM 
Standard  D  388-77.  hi  a  settlement 
agreement  applying  only  to  the  parties 
and  facts  at  issue,  the  previous  Director 
of  the  Office  of  Surface  Mining  agreed 
"•  *  •  under  the  most  current  ASTM 
standard  the  material  mined  (by  the 
CaUfomia  operator)  would  not  be 
classifiable  as  coal"  and  resolved  the 
dispute  in  favor  of  the  CaUfomia 
operator.  Jackson  Valley  Energy 
Partners,  LP.,  v.  Office  of  Surface 
Mining  and  Enforcement,  Doc.  No.  DV 
92-2^  (settled  December  8,  1992), 
proceeding  dismissed  December  15. 
1992. 

The  Office  of  Surface  Mining 
Director's  reUance  In  this  action  upon 
the  most  current  ASTM  Standard  and 
not  the  ASTM  Standard  D  388-77 
specified  in  the  existing  regulations 
understandably  has  led  to  some 
uncertainty  as  to  the  appUcabifity  of 
those  regulations. 

In  response  to  these  issues  and  in  the 
interest  of  increased  stability  and 
predictability  of  its  regulations,  OSM 
proposes  to  revise  the  existing 
definition  of  "coal"  and  its  related  terms 
by  deleting  references  to  the  coal 
classifications  of  ASTM  Standard  D 
388-77.  The  new  definition  of  coal  will 
be  general  and  more  in  keeping  with 
congressional  intent  to  regulate  all  types 
of  coal  under  SMCRA.  The  definitions 
of  "anthracite,"  "bituminous/ 
subbituminous."  and  "lignite"  will  be 
based  on  fixed  carbon  content  and 
calorific  values  measured  by  ASTM 
procedures. 

These  revisi(»s  will  avoid  prior 
periodic  calls  to  update  the  existing 
definitions  to  reflect  the  most  current 
ASTM  Standard  D  38&  The  definitions 
of  "anthracite,"  az»d  "bituminous/ 
subbituminous"  will  also  be  man 
consistent  with  the  statutory  definition 
of  "lignite"  %vhicb  is  defined  at  section 
701  (30)  in  terms  of  calorific  values. 
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III.  Discussion  of  Proposed  Rule 

A.  Introduction 

The  proposed  rule  uses  commonly- 
accepted  physical  and  chemical 
characteristics  to  define  the  term  "coal" 
and  the  related  terms  "anthracite." 
"bituminous/subbituminous."  and 
"lignite."  Unlike  the  existing 
definitions,  the  proposed  definitions  do 
not  incorporate  by  reference  the  coal 
classifications  of  ASTM  Standard  D 
38a-77. 

OSM  proposes  to  exclude  from  the 
proposed  definitions  any  reference  to 
the  coal  classification  in  ASTM 
Standard  D  388  because,  to  a  large 
extent,  from  a  regulatory  standpoint,  the 
exacting  petrographic  distinctions 
which  now  set  forth  in  part  the 
applicability  of  these  classifications 
have  little  relevance  to  the 
considerations  involved  in  the 
regulation  of  coal  mining  and 
reclamation  operations  and  the  surface 
effects  of  underground  mining 
operations  under  SMCRA. 

Although  they  do  not  incorporate  any 
ASTM  standard,  the  proposed 
definitions  do  rely  on  ASTM  procedures 
for  measuring  the  fixed  carbon  content 
and  calorific  value  of  coal.  The  recited 
ASTM  procedures  are  those  that  will  be 
in  effect  at  the  time  the  final  rule 
promulgated.  The  current  procedures 
have  not  substantially  changed  from 
those  in  eniact  since  1977.  Should  a 
change  occur  in  these  procedures,  such 
change  is  not  expected  to  have  a 
material  effect  on  the  measurement 
results. 

Under  the  Administrative  Procedure 
Act.  5  U.S.C  553.  there  should  be  no 
question  as  to  which  ASTM  procedures 
are  meant  by  the  definitions'  general 
references  to  the  ASTM  procedures  for 
measuring  fixed  carbon  content  and 
calorific  value.  However,  such  general 
references  could  lead  to  the  same 
problem  of  interpretation  that  OSM  is 
attempting  to  correct  through  this 
rulemaking.  OSM  solicits  comment  on 
whether  the  final  rule  should  include 
specific  references  to  the  applicable 
ASTM  procedures. 

B.  Section  700.5    Definition  of  "Coal" 

OSM  proposes  to  refine  the  term 
"coal"  at  30  CFR  700.5  to  mean 
"combustible,  carbonaceous  rock 
composed  principally  of  consoUdated 
and  chemically  altered  plant  remains." 
Any  such  material,  regardless  of  its 
otherwise  unique  physical,  chemical,  or 
petrographic  properties,  would  be 
subject  to  regulation  under  SMCRA. 
This  proposed  definition  is  not 
intended,  however,  to  include  oil  shales 


and  other  related  materials  such  as 
heavy  oils,  tar  sands,  etc. 

The  proposed  definition  of  "coal"  is 
modeled  largely  on  the  definition  of 
"coal"  in  ASTM  Standard  D  2796-69, 
which  was  in  effect  before  and  during 
the  passage  of  SMCRA.  Because  it  does 
not  incorporate  any  ASTM  standard,  the 
proposed  definition  of  "coal"  would  not 
be  affected  by  any  current  or  revised 
ASTM  standard. 

In  drafting  this  proposed  definition, 
OSM  sought  input  from  other  Federal 
agencies.  The  U.S.  Geological  Survey 
(USGS)  and  the  Energy  Information 
Administration  of  the  U.S.  Department 
of  Energy  provided  glossaries  with 
definitions  of  coal  definitions  of  coal 
and  related  terms.  The  definitions  of 
"coal"  in  these  glossaries  are  similar  to 
the  proposed  OSM  definition  of  "coal," 
except  that  the  USGS  definition 
specifies  carbonaceous  content.  None  of 
the  agencies  contacted  in  this 
rulemaking  effort  had  a  regulatory 
definition  of  "coal."  Several  of  these 
agencies  did,  however,  refer  to  the 
Bureau  of  Mines  "Dictionary  of  Mining. 
Mineral,  and  Related  Terms,"  which 
contains  a  lengthy  discussion  of  coal 
and  its  properties  that  is  consistent  with 
the  proposed  OSM  definition  of  "coal." 

OSM  is  seeking  comments  on  the 
applicability  of  this  rule  to  the  material 
found  in  abandoned  coal  refuse  piles  or 
extracted  therefit>m  through 
reprocessing. 

C.  Sections  700.5  and  870.5 
Definitions  of  "Lignite"  and  "Lignite 
Coal" 

The  proposed  rule  would  remove 
ftt)m  30  CFR  870.5  the  existing 
definition  of  "lignite  coal"  and,  in  its 
place,  at  30  CFR  700.5,  define  "lignite" 
to  mean  "coal  having  less  than  8,300 
British  thermal  units  (Btu)  per  pound  on 
a  moist,  mineral-matter-fi-ee  basis,  as 
determined  by  the  procedures  of  the 
American  Society  for  Testing  and 
Materials  for  measuring  the  calorific 
value  of  coal." 

The  proposed  definition  of  "lignite" 
is  technically  similar  to  the  existing 
statutory  and  regulatory  definitions  of 
"lignite  coal"  at  section  701(30)  of 
SMCRA.  30  U.S.C.  1291(30).  and  30  CFR 
870.5.  It  adds  to  the  SMCRA  definition 
a  general  reference  to  the  ASTM 
procedures  for  measuring  calorific 
value.  It  modifies  the  existing  regulatory 
definition  by  substituting  that  general 
reference  for  the  incorporation  by 
reference  of  specific  ASTM  procedures 
for  measuring  the  calorific  value  of  coal. 
The  ASTM  procedures  referred  to  in  the 
proposed  definition  would  be  those  in 
effect  at  the  time  the  final  rule  is 
promulgated. 


OSM  proposes  to  define  only  the  term 
"lignite,"  as  compared  to  the  longer 
statutory  term  "lignite  coal."  because 
the  definition  of  "lignite"  itself  includes 
the  term  "coal,"  and  the  shorter  term  is 
more  consistent  with  the  related, 
defined  terms,  "anthracite."  and 
'  'bituminous/subbituminous. " 

OSM  proposes  to  place  the  new 
definition  of  "lignite"  in  30  CFR  700.5. 
as  compared  to  30  CFR  870.5,  to 
facilitate  easy  reference  to  it  and  the 
related  definitions.  OSM  is  not  aware  of 
any  effect  that  this  location  of  the 
definition  would  have  on  its  application 
or  interpretation  and  does  not  intend  to 
cause  any  such  effect. 

D.  Sections  700.5  and  870.5 
Definitions  of  "Anthracite," 
"Bituminous/Subbituwinous, "  and 
"Anthracite,  Bituminous  and 
Subbituminous  Coal" 

The  proposed  rule  would  remove 
from  30  CFR  870.5  the  existing 
definition  of  "anthracite,  bituminous 
and  subbituminous  coal"  and,  in  its 
place,  at  30  CFR  700.5.  add  separate 
definitions  of  "anthracite,"  and 
"bituminous/subbituminous." 

It  would  define  "anthracite"  to  mean  ■ 
"coal  having  86  percent  or  more  fixed 
carbon  on  a  dry.  mineral-matter-free 
basis,  as  determined  by  the  procedures 
of  the  American  Society  for  Testing  and 
Materials  for  measuring  the  fixed  carbon 
content  of  coal." 

It  would  define  "bituminous/ 
subbituminous"  to  mean  "coal  having 
less  than  86  percent  fixed  carbon  on  a 
dry.  mineral-matter-free  basis;  and 
having  a  calorific  value  of  8.300  British 
thermal  units  (Btu)  or  more  per  pound 
on  a  moist,  mineral-matter-free  basis. 
Fixed  carbon  content  and  calorific  value 
shall  be  determined  by  the  procedures 
of  the  American  Society  for  Testing  and 
Materials  for  measuring  the  fixed  carbon 
content  and  calorific  value  of  coal."  The 
proposed  definition  of  "bituminous/ 
subbituminous"  would,  therefore, 
generally  include  the  ranks  of  coal 
commonly  classified  as  bituminous  and 
subbituminous  under  ASTM  Standard  D 
388-77. 

The  purpose  of  the  existing  definition 
of  "anthracite,  bituminous  and 
subbituminous  coal"  is  to  differentiate 
those  coals  from  lignite  coal  in 
connection  with  the  computation  of 
abandoned  mine  land  reclamation 
(AMD  fees.  Under  30  CFR  870.13,  the 
surface  and  underground  mining  fee  for 
lignite  coal  is  10  cents  per  ton,  while  the 
surface  and  underground  mining  fees 
for  the  other  coals  is  35  cents  and  15 
cents  per  ton  respectively. 

The  existing  definition  of  "anthracite, 
bituminous  and  subbituminous  coal" 
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does  Dot  specify  any  physical  or 
chemical  characteristics,  since,  for 
purposes  of  AML  fee  computation,  the 
definition  of  "lignite  coal"  adequately 
delineates  the  boundary  between 
"lignite  coal"  from  these  other 
materials.  OSM  proposes  to  remove  the 
definition  of  "anthracite,  bituminous 
and  subbituminous  coal"  from  30  CFR 
870.5  because  more-specific  definitions 

of  "anthracite"  and  "bituminous/ 

subbituminous"  are  needed  at  30  CTR 
700.5  for  purposes  other  than  AML  fee 
computation  and  these  specific 
definitions  would  eliminate  the  need  for 
the  general  definition  In  30  CFR  870.5. 
In  proposing  to  remove  the  definition  of 
"anthracite,  bituminous  and 
subbituminous  coal,"  OSM  does  not 
intend  to  in  any  way  affect  the 
computation  of  AML  fees  for  tignite  and 
these  other  coals. 

A  definition  of  "anthracite"  is  needed 
in  connection  with  the  regulation  of 
anthracite  siirCace  coal  mining  and 
reclamation  operations  under  30  CKK 

785.11  and  part  820  and  for  the 
computation  of  AML  fees  under  30  CFR 
870.13.  The  proposed  definition  of 
"anthracite,"  like  the  proposed 
definition  of  "coal."  no  longer 
incorporates  the  anthradle  classification 
of  ASTM  Standard  D  38^-77.  It  Is  based 
entirely  on  fixed  carbon  context.  Anv 
coal  having  a  fixed  carbon  content  ot  86 
percent  or  more  would  be  considered 
anthracite.  Fixed  carbon  content  would 
be  determiited  by  the  ASTM  procedures 
in  effect  at  the  time  the  final  rule  is 
promufested. 

A  definition  of  "bituminous/ 
subbitimiinous"  is  needed  in 

connection  with  the  regulation  of    

special  bituminous  mines  under  30  CFR 

785.12  and  Part  825  and  for  the         -^ 
computation  of  AML  fees  under  30  CFR 
870.13.  The  proposed  definition  of 
"bituminous/subbituminous."  like  the 
proposed  definition  of  "coal."  does  not 
incorporate  the  bituminous  or 
subbituminous  classifications  of  ASTM 
Standard  D  388-77.  h  is  based  entirely 
on  fixed  carbon  content  and  calorific 
value.  Any  coal  having  a  fixed  carbon 
content  of  less  than  86  percent  and  a 
calorific  value  of  8,300  Btu  or  more 
would  be  considered  bituminous/ 
suM>itiuninous.  Fixed  carbon  content 
and  calorific  value  would  be  determined 
by  the  ASTM  procedures  in  effect  at  the 
time  the  final  rule  is  promulgated. 

As  discussed  above,  the  proposed 
definition  of  "bituminous/ 
subbituminous"  would  generally 
include  the  coals  classified  both  as 
bitimiinous  and  subbituminous  under 
ASTM  Standard  D  388-77.  Neither  of 
these  coals  are  separately  defined  in 
existing  regulations.  The  combining  of 


bituminous  and  subbituminous  coals  in 
the  proposed  broad  definition  of 
"bitumiiKms/subbitimiinous"  is  needed 
to  conform  the  proposed  definition  to 
the  provisions  of  section  527  of  SMCRA, 
30  U.S.C  1277,  which  deal  with  special 
bituminous  coal  mines  in  the  Western 
states.  The  coal  firom  these  miiws. 
although  identified  by  SMCRA  as  being 
bituminous  would  be  deemed  to  be 
subbituminous  by  most  classification 
systems.  Therefore,  in  order  to  include 
this  Western  coal  in  a  definition 
consistent  with  section  527,  the 
Secretary  has  dtosen  to  broadly  frame 
the  proposed  definition  of  "bitiuninous/ 
subbitiuninous"  to  include  the  calorific 
values  of  both  bituminous  and 
subbituminous  coals.  This  broad 
definition  should  no<  alter  the  AML  fee 
computation  for  operators  mining  coeb 
within  the  proposed  bituminous/ 
subbituminous  range  of  values  and 
characteristics. 

OSM  intends  to  encompass  under  the 
proposed  definitions  of  "anthracite." 
"bituminous/subbituminous."  and 
"lignite"  ail  of  the  materials 
ssicompassed  by  the  proposed  definition 
of  "coal."  Thus,  the  definitloa  of  each 
succeeding  type  of  coal  begins  precisely 
where  the  other  leaves  off,  with  no  gap 
in  coverage.  OSM  solicits  comment  on 
any  coal  mat  inadvertently  may  have 
been  excluded  from  these  definitions. 

E.  Sections  870.13  (a)  and  (b) 
Bituminous  and  Subtutuminous 

The  proposed  rule  would  remove 
from  30  CFR  870.13  (a)  and  (b)  the  terms 
"bituminoxis"  and  "subbituminousw" 
The  chemical  and  phjrsical  properties 
for  these  classifications  of  coal  nave 
been  included  in  the  broader  term 
"bituminous/subbituminous." 

In  addition.  OSM  is  proposing  to 
make  conforming  dianges  to  30  CFR 
Sections  701.5.  705.5,  706.3.  715.11. 
716.4,  785.12,  825.  825.1.  and  825.2  bv 
removing  the  terms  "bituminous"  and 
"subbituminous"  and  adding  in  their 
place  the  combined  term  "bitiuninous/ 
subbituminous." 

IV.  Procednral  Matters 

Federal  Paperwork  Reduction  Act 

This  rule  does  not  contain  provisions 
for  the  collection  of  infcHmation  that 
require  approval  by  the  Office  of 
Managenwnt  and  Budget  under  44 
U.S.C  3501  et  seq. 

Executive  Order  12778;  Civil  Justice 
Reform  Certification 

This  proposed  rule  has  been  reviewed 
under  the  applicable  standards  of 
section  2(b)(2)  of  Executive  Oder 
12778,  Civil  Justice  Reform  (56  FR 


55195).  In  general,  the  reqiiirements  of 
section  2(b)(2)  of  Executive  Order  12778 
are  covered  by  the  preamble  discussion 
of  this  proposed  rule.  Additional 
remarks  follow  concerning  individual 
elements  of  the  Executive  Order. 

A.  What  is  the  preemptive  effect,  if 
any.  to  be  given  to  the  regulation? 

The  proposed  rule  would  have  the 
same  preemptive  effect  as  other 
standards  adopted  pursuant  to  SMCRA. 
To  retain  primacy,  States  have  to  adopt 
and  apply  stand^s  for  their  regulatory 
programs  that  are  no  less  effective  than 
those  set  forth  in  the  OSM's  rules.  Any 
State  law  that  is  inconsistent  with,  or 
that  would  preclude  implementation  of 
this  proposed  rule,  would  be  subject  to 
preemption  under  SMCA  section  505 
and  implementing  regulations  at  30  CFR 
730.11.  To  the  extent  that  the  proposed 
rules  would  resuh  in  preemption  of 
State  law,  the  provisions  of  SMCRA  are 
intended  to  preclude  inconsistent  State 
laws  and  regulations.  This  approach  Is 
established  in  SMCRA,  and  tkas  been 
judicially  affirmed.  See  Hodei  v. 
Virginia  Surface  Mining  and 
Reclamation  Ass'n.  452  US.  264  (1981). 

B.  What  is  the  effect  on  existing 
Federal  law  w  regulation,  if  any. 
Including  all  provisions  repealed  or 
modified? 

This  rule  modifies  the 
implementatlan  of  SMCRA.  as  described 
herein,  and  is  not  Intended  to  modlhr 
the  Implementation  (rf  any  other  Femral 
statute.  The  preceding  dlscussioD  of  this 
rule  specifies  the  Fedleral  regulatory 
provisloos  that  are  affected  by  this  rule. 

C  Does  the  rule  provide  a  clear  and 
certain  legal  standard  for  affected 
conduct  rather  than  a  general  standard. 
while  prooMting  slmphficatioo  and 
burden  reductloo? 

The  standards  established  by  this  rule 
are  as  clear  and  certain  as  practicable, 
given  the  complexity  of  the  topics 
covered  and  the  mandates  of  SMCRA. 

D.  What  is  the  retroactive  effect,  if 
any,  to  be  given  to  the  regulation? 

This  rule  is  not  intended  to  have 
retroactive  effect 

E.  Are  administrative  proceedings 
required  before  parties  may  file  suit  in 
court?  Which  proceedings  apply?  Is  Um 
exhaustioo  of  administrative  remediea 
required? 

No  administrative  proceedings  ara 
required  before  parties  may  file  suit  is 
court  r>v»>t«"g'"E  the  provisions  of  this 
rule  ui>der  section  526(a)  of  SMCRA.  30 
U.S.C  1276(a). 

Prior  to  any  fudida)  challenge  to  the 
application  of  the  rule,  however, 
administrative  procedures  must  be 
exhausted.  In  sitiiations  involving  OSM 
application  of  the  rule,  applicable 
administrative  procedures  may  be  found 


52378  Federal  Register  /  Vol.  58,  No.  193  /  Thursday,  October  7,  1993  /  Proposed  Rules 


at  43  CFR  part  4.  In  situations  involving 
State  regulatory  authority  application  of 
provisions  equivalent  to  those  contained 
in  this  rule,  applicable  administrative 
procedures  are  set  forth  in  the  particular 
State  program. 

F.  Does  the  rule  define  key  terms, 
either  explicitly  or  by  reference  to  other 
regulations  or  statutes  that  explicitly 
define  those  items? 

Terms  which  are  important  to  the 
understanding  of  this  rule  are  set  forth 
in  30  CFR  700.5,  701.5  and  870.5. 

G.  Does  the  rule  address  other 
important  issues  affecting  clarity  and 
general  draftsmanship  of  regulations  set 
forth  by  the  Attorney  General,  with  the 
concurrence  of  the  Director  of  the  Office 
of  Management  and  Budget,  that  are 
determined  to  be  in  accordance  with  the 
purposes  of  the  Executive  Order? 

As  of  October  7, 1993,  the  Attorney 
General  and  the  Director  of  the  Office  of 
Management  and  Budget  have  not 
issued  any  guidance  on  this 
requirement. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  the  proposed  rule  is  not 
a  major  rule  under  the  criteria  of 
Executive  Order  12291  and  certifies  that 
it  will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act.  5  U.S.C  601  et  seq.  These 
determinations  are  based  on  the 
findings  that  the  regulatory  additions  in 
the  rule  will  not  change  costs  to 
industry  or  to  the  Federal,  State,  or  local 
governments.  Furthermore,  the  rule   , 
produces  no  adverse  effects  on 
competition,  employTnent,  investment, 
productivity,  iimovation,  or  the  ability 
of  United  States  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

National  Envimnmental  Policy  Act 

OSM  has  prepared  a  draft 
environmental  assessment  (EA)  of  this 
proposed  rule  and  has  made  a  tentative 
finding  that  it  would  not  significantly 
affect  the  quality  of  the  human 
environment  under  section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969  (NEPA).  42  U.S.C.  4332(2)(C).  It 
is  anticipated  that  a  finding  of  no 
significant  impact  will  be  made  for  the 
final  rule  in  accordance  with  OSM 
procedures  under  NEPA.  The  EA  is  on 
file  in  the  OSM  Administrative  Record 
at  the  address  specified  previously  (see 
"ADDRESSES").  The  EA  will  be 
completed  and  a  finding  made  on  the 
significance  of  any  resulting  impacts 
prior  to  promulgation  of  the  final  rule. 


Authors 

The  principal  author  of  this  proposed 
rule  is:  Douglas  J.  Growitz,  P.G., 
Hydrologist.  Branch  of  Research  and 
Technical  Standards,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
rpom  640  N.C..  1951  Constitution 
Avenue,  NW.,  Washington,  DC  20240. 
Telephone: 202-343-1507. 

List  of  Subiects 

30  CFB  Part  700 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements.  Surface  mining,  and 
Underground  mining. 

30  CFR  Part  870 

Reporting  and  recordkeeping 
requirements.  Surface  mining,  and 
Underground  mining. 

Dated:  August  9. 1993. 
Michael  Dombeck, 

Acting  Deputy  Assistant  Secretary,  Land  and 
Minerals  Management. 

Accordingly,  under  the  authority  of 
30  U.S.C.  1201  et  seq.,  as  amended, 
OSM  proposes  to  amend  30  CFR  chapter 
Vn  as  set  forth  below: 

PART  700— GENERAL 

1.  The  authority  citation  for  part  700 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq.,  as 
amended:  and  Pub.  L  100-34. 

2.  Section  700.5  is  amended  by 
revising  the  definitions  of  "Anthracite" 
and  "Coal"  and  adding  definitions  of 
"Bituminous/subbituminous"  and 
"Lignite"  to  read  as  follows: 

§700.5    Definitions. 

*         •         •         •         * 

Anthracite  means  coal  having  86 
percent  or  more  fixed  carbon  on  a  dry, 
mineral-matter-free  basis,  as  determined 
by  the  procedures  of  the  American 
Society  for  Testing  and  Materials  for 
measuring  the  fixed  carbon  content  of 
coal. 

Bituminous/subbituminous  means 
coal  having  less  than  86  percent  fixed 
carbon  on  a  dry,  mineral-matter-free 
basis:  and  having  a  calorific  value  of 
8,300  British  thermal  units  (Btu)  or 
more  per  pound  on  a  moist,  mineral- 
matter-free  basis.  Fixed  carbon  content 
and  calorific  value  shall  be  determined 
by  the  procedures  of  the  American 
Society  for  Testing  and  Materials  for 
measuring  the  fixed  carbon  content  and 
calorific  value  of  coal. 

Coay  means  combustible, 
carbonaceous  rock  composed 
principally  of  consolidated  and 
chemically  altered  plant  remains. 


Ugnite  means  coal  having  less  than 
8,300  British  thermal  units  (Btu)  per 
pound  on  a  moist,  mineral-matter-free 
basis,  as  determined  by  the  procedures 
of  the  American  Society  for  Testing  and 
Materials  for  measuring  the  calorific 
value  of  coal. 


PART  870— ABANDONED  MINE 
RECLAMATION  FUND— FEE 
COLLECTION  AND  COAL 
PRODUCTION  REPORTING 

3.  The  authority  citation  for  part  870 
continues  to  read  as  follows: 

Authnrity:  30  U.S.C.  1201  et  seq.,  as 
amended;  and  Pub.  L.  100-3*. 

4.  Section  870.5  is  amended  by 
removing  the  definitions  of  "Anthracite, 
bitimiinous  and  subbituminous  coal" 
and  "Lignite  coal." 

5.  Section  870.13  (a)  and  (b)  are 
revised  to  read  as  follows: 

§  870.1 3    Fee  computations. 

(a)  Surface  mining  fees.  The  fee  for 
anthracite  and  bituminous/ 
subbituminous  coal,  including 
reclaimed  coal,  is  35  cents  per  ton 
unless  the  value  of  such  coal  is  less  than 
$3.50  per  ton,  in  which  case  the  fee  is 
10  percent  of  the  value. 

(b)  Underground  mining  fees.  The  fee 
for  anthracite  and  bituminous/ 
subbituminous  coal  is  15  cents  per  ton 
unless  the  value  of  such  coal  is  less  than 
$1..S0  per  ton,  in  which  case  the  fee  is 
10  percent  of  the  value. 


PARTS  701, 705, 706, 715. 716, 785, 
825— {AMENDED] 

§§701.5,  705.5,  706.3,  715.11,  716.4,  785.12, 
625.1,825.2    [Amended] 

6.  In  the  list  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
information  in  the  middle  column  from 
wherever  it  appears  in  the  section,  and 
replace  it  with  the  information 
indicated  in  the  right  column: 


Section 

Remove 

Add 

701.5 

Special  b(tu- 
mifKMJSCoal 

Special  bitu- 
minous/sub- 

mtnes. 

bitumino«JS 
coalmines. 

705.5 

Or  loading  bi- 
tumtnous 

Or  loading  bi- 
tumtnous/ 

coal,  sub-bi- 

sub4)itu- 

tuminous 

minous 

coal. 

coal. 

706.3 

Or  loading  bi- 
tuminous 

Or  loading  bt- 
tumtnous/ 

coal. 

subbitumirv 

subbitumin- 

ouscoal. 

ous  coal. 
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Section 


715,11 
(■MS). 

716.4  head- 


716.4(aHc) 


785.12 
treading. 


Remove 


Bituminous 


Special  bitu- 
minous coal 
mines. 

Bituminous  .... 


Special  t)itu- 
minoussur- 
tace  coal. 


Add 


Bituminous/ 
sub-bitu- 
minous. 

Special  bitu- 
minous/sut)- 
t)ituminous 
co(U  mines. 

Bituminous/ 
sut>t>itu- 
minous. 

Special  bitu- 
minous/sub- 
bituminous 
surface 

COfll 


Section 

Remove 

Add 

785.12(a)- 

Bituminous  .... 

Bituminous/ 

(d). 

sub4>itu- 
minous. 

825.1 

Bituminous  .... 

Bituminous/ 
sub^Ntu- 
minous. 

S2S2 :. 

Special  bitu- 

Special bitu- 

minous coal 

minous/sub- 

nrinas. 

coal  mines. 

to  read  "BITUMINOUS/SUB- 
BITUMINOUS". 

IFR  Doc.  93-24495  Filed  10-4-93: 8;4S  am) 
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7.  In  the  heading  of  Part  825,  the 
reference  to  "BITUMINOUS"  is  revised 


Thursday 
3  October  7,  1993 


Part  V 
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Department  of  the 
Interior       

Bureau  of  Indian  Affairs 

Indian  Gaming;  Squaxin  Island  Trit>e  and 
State  of  Washington 
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DEPARTMEMT  OF  THE  INTERIOR 

Bureau  of  Indian  Aftairs 

Indian  Gaming;  Squaxin  Island  Tribe 
and  the  State  of  Washington 

AGENCY:  Bureau  of  Indian  Affairs: 
Interior. 

ACTION:  Notice  of  approved  tribal-state 
compacL 

SUMMARY:  Pursuant  to  25  U.S.C  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 


1988  (Pub.  L  100-497).  the  Secretary  of 
the  Interior  shall  publish,  in  A»  Feileral 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  ni  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affiairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Tribal-State 
Compact  for  Class  III  Gaming  Between 
the  Squaxin  Island  Tribe  and  the  State 
of  Washington,  enacted  on  July  27, 
1993. 


DATES:  This  action  is  effective  October 
7. 1993. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Hilda  Manuel,  Director,  Indian  Gaming 
Management  Staff,  Bureau  of  Indian 
Affairs.  Washington,  DC  20240.  (202) 
219-4066. 

Dated:  September  17. 1993. 
Ada  E.  Deer. 

Assistant  Secretary-Indian  Affairs. 

[FR  Doc.  93-24645  Filed  10-6-93;  8:45  am] 
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^ 
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J 


W         S 


Part  VI 


Department  of  the 
Interior 


Bureau  of  Indian  Affairs 


Indian  Gaming;  Sisseton-Wahpeton  Sioux 
Tribe  and  State  of  Soutli  Dakota 


lj 


B      g       a 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming;  Sisseton-Wahpeton 
Sioux  Tribe  and  State  of  South  Dakota 

AGENCY:  Bureau  of  Indian  Affairs: 

Interior. 

ACTION:  Notice  of  approved  amendment 

to  Tribal-State  Compact. 

summary:  Pursuant  to  25  U.S.C  2710.  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497).  the  Secretary  of 


the  Interior  shall  pubHsh,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  in  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Amended 
Gaming  Compact  Between  the  Sisseton- 
Wahpeton  Sioux  Tribe  and  the  State  of 
South  Dakota,  enacted  on  July  26. 1993. 

DATES:  This  action  is  effective  on 
October  7. 1993. 


FOR  FURTHER  INFORMATION  CONTACT: 
Hilda  Manuel,  Director,  Indian  Gaming 
Management  Staff,  Bureau  of  Indian 
Affairs.  Washington,  DC  20240,  (202) 
219-4066. 

Dated:  September  24. 1993. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 
(FR  Doc  93-24646  Filed  10-6-93: 8:45  am) 
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The  President 


Proclamation  6603  of  October  5,  1993 
Mental  Illness  Awareness  Week,  1993 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

Almost  50  million  Americans  have  serious  emotional  disorders  or  illnesses. 
The  economic  and  human  costs  of  these  disorders  are  staggering.  Treatment 
expenses  and  lost  productivity  cost  the  United  States  over  one  hundred 
billion  dollars  a  year.  The  pain  and  suffering  caused  by  mental  illness 
are  immeasurable  for  the  individuals  afflicted  and  their  families. 

The  consequences  of  untreated  mental  illnesses  and  emotional  disturbances 
are  clear.  Suicide  is  30  times  more  common  among  people  who  are  clinically 
depressed  than  among  the  general  population.  Persons  with  mental  illness 
often  live  in  poverty  and  are  at  risk  for  homelessness  and  disease.  The 
mentally  ill  may  find  themselves  in  jail  or  prison,  not  for  any  criminal 
act,  but  rather  because  no  other  facilities  are  available  to  respond  to  psy- 
chiatric emergencies. 

Research  has  led  to  major  advances,  not  only  in  the  development  of  treat- 
ments for  mental  illnesses,  but  also  in  the  understanding  of  the  needs 
of  the  individuals  who  live  with  mental  illnesses.  With  appropriate  care 
and  support,  many  people  who  have  these  disorders  can  live  productive 
and  fulfilling  lives.  Unfortunately,  less  than  one-third  of  all  individuals 
in  need  of  mental  health  services  actually  receive  appropriate  care.  Children, 
probably  the  most  vulnerable  among  the  mentally  ill  population,  are  the 
least  likely  to  receive  care,  with  less  than  one-fifth  of  those  in  need  of 
services  receiving  them.  The  barriers  to  effective  treatment  are  numerous. 
Individuals  may  be  unaware  that  treatment  can  help  them  or  may  be  hesitant 
to  seek  help  for  fear  of  discrimination  or  ridicule.  In  many  instances,  individ- 
uals actually  lack  access  to  appropriate  services.  We  must  work  to  remove 
the  stigma  of  mental  illness  and  to  educate  the  public  about  the  availabili 
and  effectiveness  of  mental  health  treatment. 


The  Center  for  Mental  Health  Services  (CMHS).  a  component  of  the  Substanc* 
Abuse  and  Mental  Health  Services  Administration  in  the  Department  of 
Health  and  Human  Services,  was  created  in  1992  to  provide  vigorous  Federal 
leadership  in  the  development  and  delivery  of  mental  health  services.  CMHS 
plays  a  unique  role  in  working  vdth  other  Federal  agencies  and  departments 
whose  programs  and  policies  affect  the  lives  of  the  mentally  ill,  their  families, 
and  their  communities.  CMHS  also  works  closely  with  State  and  local  govern- 
ments and  the  private  sector  to  guarantee  continuity,  integration  of  services, 
and  access  to  comprehensive  systems  of  care.  CMHS  supports  policy  studies, 
evaluations,  and  assessments  on  service  delivery  issues  that  are  critical 
for  Federal.  State,  and  local  policymakers  as  they  organize  and  finance 
systems  of  care. 

In  recognition  of  the  importance  of  improving  the  delivery  of  mental  health 
services  and  of  educating  the  American  public  about  the  needs  of  individuals 
with  mental  illness,  the  Congress,  by  Senate  Joint  Resolution  61.  has  des- 
ignated the  week  of  October  3  through  October  9.  1993.  as  Mental  Illness 
Awareness  Week. 
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NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  the  week  beginning  October  3,  1993.  as 
Mental  Illness  Awareness  Week.  I  call  upon  all  citizens  of  the  United  States 
to  observe  this  week  with  ceremonies  and  activities  to  increase  the  Nation's 
understanding  and  acceptance  of  people  with  mental  illness  and  to  encourage 
recognition  of  their  need  for  a  broad  array  of  treatment  services. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fifth  day  of 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


\yS^K)XMJJ^^^^\Kj^^ 


IFR  Dec  M-S^SZe 
BUUi^  eo«h  31«S-01-I> 
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Proclamation  6604  of  October  5,  1993 
German-American  Day,  1993 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  makeup  of  the  United  States  of  America  is  a  diverse  one,  a  rich  tapestry 
of  different  cultures  and  ethnic  origins,  stronger  and  more  vibrant  because 
of  its  variety.  The  German  culture  contributes  a  substantial  piece  to  the 
American  mosaic,  and  German-Americans  have  given  much  to  our  Nation 
in  the  arts,  the  sciences,  the  business  world,  academia,  and  government. 
It  is  fitting  that  we  celebrate  these  innumerable  contributions  to  our  great 
Nation  by  marking  October  6  as  "German-American  Day." 

The  first  German  settlers  arrived  in  America  310  years  ago — harbingers  of 
the  more  than  seven  million  to  follow.  German  immigrants  have  thrived 
in  America,  finding  our  Nation's  political  and  economic  culture  fertile  ground 
for  securing  the  inalienable  rights  of  life,  liberty,  and  the  pursuit  of  happiness 
for  themselves  and  for  their  children.  Today,  citizens  of  German  ancestry 
comprise  the  largest  ethnic  group  in  the  United  States. 

German-Americans  today  look  with  pride  to  a  tee  and  unified  Germany 
as  the  living  symbol  of  the  best  in  their  heritage.  Americans  look  with 
satisfaction  at  the  enduring  friendship  between  the  Federal  Republic  of 
Germany  and  the  United  States  of  America.  This  friendship  is  rooted  in 
a  long  line  of  inmiigrants  and  was  replanted  in  the  ashes  of  the  Second 
World  War  and  nurtured  through  the  storms  of  national  division  and  Cold 
War  confrontation.  Wanned  by  the  benefits  of  peaceful  commerce  and 
strengthened  by  the  myriad  personal  relationships  between  the  German  and 
American  peoples,  the  friendship  has  flourished. 

The  United  States  and  the  Federal  Republic  of  Germany  face  formidable 
challenges  in  the  post-Cold  War  era,  challenges  that  we  approach  with 
greater  confidence  because  we  stand  together,  united  in  conmion  democratic 
values. 

The  Congress.,  by  Senate  Joint  Resolution  121,  has  designated  October  6. 
1993.  as  "Gennan-American  Day"  and  has  authorized  and  requested  the 
President  to  issue  a  proclamation  in  observance  of  that  day. 

NOW.  THEREFORE.  I.  WILUAM  J.  CUNTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  6,  1993,  as  German-American  Day. 
I  urge  all  Americans  to  learn  more  about  the  contributions  of  German  immi- 
grants to  the  United  States  in  all  fields  of  human  endeavor  and  to  observe 
this  day  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifth  day  of 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


IFR  Doc.  93-24935 
Filed  10-6-93:  10:57  am] 
Billing  code  3195-01-P 
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Memorandum  of  September  30,  1993 
Negotiated  Rukmaking 


Memorandum  for  Executive  Departments  and  Selected  Ageacies  [mmi  dwl 
Administrator  of  the  Office  of  Information  and  Regulatory  Affairs 

Today,  I  issued  the  Executive  order  on  Regulatory  Planning  and  Review, 
which  sets  forth  the  Administratioji's  regulatory  philosophy  and  establishes 
the  procedures  to  be  followed  by  agencies  in  promulgating  regulations.  This 
order  also  enhances  public  disclosure  requirements  and  public  involvement 
in  the  regulatory  review  process.  In  Section  6(a)  of  the  order,  I  direct  each 
agency  to  explore  and,  where  appropriate,  use  consensual  mechanisms  for 
developing  regulations,  including  negotiated  rulemaking.  Consistent  with 
that  directive  and  the  recommendation  of  the  National  Performance  Review 
on  this  issue,  I  further  direct  each  agency,  within  90  days  of  this  order, 
to  (i)  identify  to  OIRA  at  least  one  rulemaking  which  the  agency  will, 
within  the  upcoming  year,  develop  through  the  use  of  negotiated  rulemaking 
or  (ii)  explain  to  OIRA  why  the  use  of  negotiated  rulemaking  will  not 
be  feasible  in  the  upcoming  year. 

I  further  direct  the  Administrator  of  OIRA  to  publish  this  memorandum 
in  the  Federal  Register. 


tXjlAJs^UPL^AA 'JtU^idt^^kA 


THE  WHITE  HOUSE, 
Washington.  September  30,  1993. 


THE  DEPARTMENT  OF  THE  TREASURY 

THE  DEPARTMENT  OF  STATE 

THE  DEPARTMENT  OF  DEFENSE 

THE  DEPARTMENT  OF  JUSTICE 

THE  DEPARTMENT  OF  THE  INTERIOR 

THE  DEPARTMENT  OF  AGRICULTURE 

THE  DEPARTMENT  OF  COMMERCE 
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THE  DEPARTMENT  OF  ENERGY 

THE  DEPARTMENT  OF  EDUCATION 

THE  DEPARTMENT  OF  VETERANS  AFFAIRS 

THE  ENVIRONMENTAL  PROTECTION  AGENCY 

THE  GENERAL  SERVICES  ADMINISTRATION 

THE  SMALL  BUSINESS  ADMINISTRATION 

THE  OFFICE  OF  PERSONNEL  MANAGEMENT 
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Editorul  nota:  For  tbe  text  of  Executiv*  Order  12866,  "Regulatory  Planning  and  Review", 
see  the  Weekly  Compilation  of  Prusidential  Documents  (vol.  20.  page  192S).  and  the  Federal 
legister  issue  of  October  4, 1993  (58  FR  51735). 


Federal  Repater  /  Vol.  58.  No.  193  /  Thursday.  October  7.  1993  /  PresideoMd  &>aiimBiits 


Presidential  Documents 


Memorandam  rfOulAu  t,  UM 

Implementing  Muna^upmeaA  Reform  in  the  Executive  Branch 


Memorandum  Tor  the  Heads  df  Executive  Departments  and  Agencies 

The  ^datiooal  iPetfbnnanoe  Keviiew  iias  examined  how  well  the  government 
.serves  its  citiaeiis,  vnikue  it  <can  improve,  and  where  it  is  necessary  to 
make  fundamental  changes  to  make  government  work  better.  It  has  presented 
its  fmdings  end  recommendations — ^including  the  adoption  of  new  manage- 
ment princijAK  ■«nd  etructnral  Teforms — to  improve  government  throughout 
the  Executive  braBti&i. 

In  coder  to  -estabU^  and  <nnp&emeiit  more  eHiective  and  efficient  leadership 
and  .management  pfiac^pkc  -tbrougfaaout  the  Executive  branch  as  identified 
in  ihe  Jslational  PerfJarnMnne  Jtovjew..  I  hereby  direct  the  following: 

Each  agency  liead  -shall  designate  a  Chief  Operating  Officer,  who  shall  be 
!|A»  DefNrity4>r«B«AMri0fficieQ'wi^  ^ency-wide  authority.  The  Chief  Operat- 
•iag  Offioer  -dnll  vepeft  'SincAy  to  the  Agency  head  and  shall  be  responsible 
for: 

(a)  implementing  Ihe  P.refiideat'«  .and  agency  head's  goals  and  the  agency's 
mission; 

:(bO  providing 'D%iKano^nization  management  to  improve  agency  perform- 
ance; 

J[c)  assisting  Hha  agency  •baed  in  pramofeing  ongoing  quality  improvement, 
developing  strategic  plans,  and  measurii^  results; 

ifi,)  diceatktg  os^oii^  JBwngiiieerrqg  jotf  :flie  agency's  administrative  proc- 
esaea: 

\^)  overseeiqg  agency -^peciBc  application  of  performance  measures,  pro- 
-curement  reforms,  p>ersomiel  reductions,  financial  management  improve- 
ments, teieoommunicatisns  -and  information  technology  policies,  and  other 
government -wide  A^taxns'Peforms  adopted  «s  a  result  of  the  recommendations 
of  the  National  Permonance  i^iew;  ami 

•|f)  wtforming  "flie  agency^s  management  practices  by  incorporating  the  prin- 
cip>K>  ijf  "the  tSaftonal  "Perfuimance  Tteview  into  day-to-day  management. 

2.  Luplement  Additional  ^gancyM^onns. 

Eacii  agency  Iwad  iAmRI  identify  and  implement  additional  changes  within 
the  agency  that  «^  ■premete  rae  principBes  and  standards  of  the  National 
Performanoe  Raivjew  -and  (due  **— *^g*^  and  quality  management*  approaches 
described  hy  ithe  AadcoBal  Quali^  in^tule's  "Presidential  Award  for  Quality" 
or  its  successor  award(s). 

2.£atMisiuBentmfi^tBaidBat^ManafBmeatCouncil. 

rwgidedt  vnd  the  Vice  President  in  ensuring 


iniwderto 
ihat  ^  ibBrbs 


iplad 


a  vesBR  «t  <&e  National  Performance  Review 
IIm  &«eoa(ive  branch,  I  hereby  establish  the 
President's  Jdanagement  Council  ^"The  Gnmcil").  The  Council  shall  com- 
prise the: 


BEST  COPY  AVAILABLE 


52394       Federal  Register  /  Vol.  58.  No.  193  /  Thursday.  October  7.  1993  /  Presidential  Dociunents 


(a)  The  Deputy  Director  for  Management,  Office  of  Management  and  Budget; 

(b)  The  Chief  Operating  Officers  from  the  following  agencies: 

(1)  Department  of  State; 

(2)  Department  of  the  Treasury; 

(3)  Department  of  Defense: 

(4)  Department  of  Justice; 

(5)  Department  of  the  Interlon 

(6)  Department  of  Agriculture: 

(7)  Department  of  Commerce; 

(8)  Department  of  Labor; 

(9)  Department  of  Health  and  Human.  Services; 

(10)  Department  of  Housing  and  Urban  Development; 

(11)  Department  of  Transportation; 

(12)  Department  of  Energy; 

(13)  Department  of  Education; 

(14)  Department  of  Veterans  Affairs; 

(15)  Environmental  Protection  Agency; 

(c)  The  following  central  management  agency  representatives: 

(1)  Director  of  the  Office  of  Personnel  Management; 

(2)  Administrator  of  General  Services; 

(d)  Chief  Operating  Officers  of  three  other  Executive  branch  agencies  des- 
ignated by  the  Chairperson,  in  his  or  her  discretion; 

(e)  Secretary  of  the  Cabinet;  and 

(f)  Such  other  officials  of  Executive  departments  and  agencies  as  I  may, 
from  time  to  time,  designate. 

The  Deputy  Director  for  Management  of  the  Office  of  Management  and 
Budget  shall  serve  as  Chairperson  of  the  Council.  The  Chairperson  of  the 
Council  shall  appoint  a  Vice-Chairperson  from  the  Council's  membership 
to  assist  the  Chairperson  in  conducting  the  affairs  of  the  Council. 

I  also  estabUsh  an  Executive  Committee  of  the  Council.  Members  of  the 
Executive  Conamlttee  shall  be:  the  Chairperson;  the  Vice  Chairperson:  the 
two  central  management  asency  representatives:  two  Chief  Operating  Officers 
serving  on  the  Council,  whom  I  shall  designate,  and  any  additional  Coimcil 
members  whom  I,may,  from  time  to  time,  designate. 

The  Chairperson  shall  convene  meetings  of  the  Council,  which  shall  be 
held  at  least  once  a  month. 

The  functions  of  the  Council  shall  include,  among  others: 

(a)  improving  overall  Executive  branch  management.  Including  reform 
of  government-wide  management  systems,  such  as  management  controls, 
financial  management,  personnel,  budgeting,  and  procurement; 

(b)  coordinating  management-related  efforts  to  improve  government 
throughout  the  Executive  branch  and.  as  necessary,  resolving  specific  inter- 
agency management  issues; 

(c)  ensuring  the  adoption  of  new  management  practices  in  agencies 
throughout  the  Executive  branch;  and 

(d)  identifying  examples  of,  and  providing  mechanisms  for,  interagency 
exchange  of  in&umation  about  best  management  practices. 

The  Council  shall  be  provided  with  appropriate  staff  support  and  other 
rosources  as  may  be  necessary  to  carry  out  its  duties.  In  addition,  the 
Federal  Quality  Institute  shall  serve  as  a  resource  to  the  Council. 

The  Council  shall  seek  advice  and  Information  as  appropriate  from 
nonmember  Federal  agencies,  particularly  smaller  agencies.  The  Council 
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shall  also  consider  the  management  reform  experience  of  corporations,  non- 
profit organizations.  State  and  local  governments,  government  employees, 
public  sector  unions,  and  customers  of  government  services. 

Agencies  shall  cooperate  with  the  Council  and  provide  such  assistance, 
information,  and  advice  to  the  Council  as  the  Council  may  request,  to 
the  extent  permitted  by  law. 

4.  Independent  Agencies. 

Independent  agencies  are  requested  to  adhere  to  this  directive.  —- 

5.  Judicial  Review. 

This  directive  is  for  the  internal  management  of  the  Executive  branch  arid 
does  not  create  any  right  or  benefit,  substantive  or  procedural,  enforceable 
by  a  party  against  the  United  States,  its  agencies  or  instrumentalities,  its 
officers  or  employees,  or  any  other  person. 

6.  Publication. 

The  Director  of  the  Office  of  Management  and  Budget  is  authorized  and 
directed  to  publish  this  memorandum  in  the  Federal  Roister. 


\ys^}jXMJj^^TthMk^f^ 


THE  WHITE  HOUSE. 
Washington,  October  1.  1993. 
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Presidential  Documents 


Memorandum  of  August  19,  1993 

Delegation  of  Authority  To  Review  Emergency  Release  Au- 
thorities and  Prepare  and  Transmit  to  the  Congress  a  Mes- 
sage Concerning  Such  Authorities 


Memorandum  for  the  Administrator  of  the  Environmental  Protection 
Agency 

WHEREAS,  the  Environmental  Protection  Agency,  the  agencies  and  depart- 
ments that  are  members  of  the  National  Response  Team  (authorized  under 
Executive  Order  No.  12580,  52  Fed.  Reg.  2923  (1987)),  and  other  Federal 
agencies  and  departments  undertake  emergency  release  prevention,  mitiga- 
tion, and  response  activities  pursuant  to  various  authorities; 

By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  112(r)(10)  of  the 
Clean  Air  Act  (the  "Act")  (section  7412(r)(10)  of  title  42  of  the  United 
States  Code)  and  section  301  of  title  3  of  the  United  States  Code,  and 
in  order  to  provide  for  the  delegation  of  certain  functions  under  the  Act, 
I  hereby: 

(1)  Authorize  you,  in  coordination  with  agencies  and  departments  that 
are  members  of  the  National  Response  Team  and  other  appropriate  agencies 
and  departments,  to  conduct  a  review  of  release  prevention,  mitigation, 
and  response  authorities  of  Federal  agencies  in  order  to  assure  the  most 
effective  and  efficient  implementation  of  such  authorities  and  to  identify 
any  deficiencies  in  authority  or  resources  that  may  exist,  to  the  extent 
such  review  is  required  by  section  112(r)(10)  of  the  Act;  and 

(2)  Authorize  you,  in  coordination  with  agencies  and  departments  that 
are  members  of  the  National  Response  Team  and  other  appropriate  agencies 
and  departments,  to  prepare  and  transmit  a  message  to  the  Congress  concern- 
ing the  release  prevention,  mitigation,  and  response  activities  of  the  Federal 
Government  with  such  recommendations  for  change  in  law  as  you  deem 
appropriate,  to  the  extent  such  message  is  required  by  section  112(r)(10) 
of  the  Act. 

The  authority  delegated  by  this  memorandum  may  be  further  redelegated 
within  the  Environmental  Protection  Agency. 

You  are  hereby  authorized  and  directed  to  publish  this  memorandum  in 
the  Federal  Register. 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart300 
[Docket  No.  93-028-1] 

Incorporation  by  Reference;  Plant 
Protection  and  Quarantine  Treatment 
Manual 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

action:  Pinal  rule. 

SUMMARY:  This  document  gives  notice 
that  the  "Plant  Protection  and 
Quarantine  Treatment  Manual"  (PPQ 
Treatment  Manual)  has  been  revised 
and  reprinted  and  that.the  new  version 
is  now  on  file  at  the  office  of  the  Federal 
Register.  We  have  revised  the  PPQ 
Treatment  Manual  by  reformatting  the 
treatment  schedules  so  that  the 
information  can  be  more  readily  found 
and  by  removing  certain  treatment 
schedules  that  required  the  use  of 
chemicals  no  longer  authorized  for  use 
by  the  Environmental  Protection 
Agency.  This  document  also  amends 
our  regulations  listing  documents 
incorporated  by  reference  to  ensure  that 
the  aurent  revision  of  the  PPQ 
Treatment  Manual  is  incorporated  by 
reference  and  used. 

EFFECTIVE  DATE:  October  8. 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frank  Cooper,  Senior  Operations 
Officer,  PPQ.  APHIS,  USDA.  room  635, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  (301)  436-6799. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  "Plant.Protection  and  Quarantine 
Treatment  Manual"  (PPQ  Treatment 
Manual)  of  the  Animal  and  Plant  Health 
Inspection  Service  is  incorporated  by 
reference  into  the  Code  of  Federal 


Regulations  at  7  CFR  300.1.  The  PPQ 
Treatment  Manual  contains  treatment 
schedules  and  information  on 
procedures  for  applying  treatments  to 
allow  the  movement  of  articles  under 
domestic  and  foreign  plant  quarantines 
and  regulations.  This  document  amends 
the  regulations  at  §  300.1  to  show  that 
the  PPQ  Treatment  Manual  has  been 
revised  and  reprinted. 

Since  the  PPQ  Treatment  Manual  is 
referenced  in  various  quarantines  and 
regulations  in  chapter  m.  title  7  of  the 
Code  of  Federal  Regulations,  it  is 
necessary  to  amend  part  300  to  ensure 
that  the  current  revision  is  incorporated 
by  reference  and  used. 

We  have  revised  the  PPQ  Treatment 
Manual  and  reformatted  the  treatment 
schedules  in  the  PPQ  Treatment  Manual 
so  that  the  information  can  be  more 
readily  found.  In  addition,  we  have 
removed  certain  treatment  schedules 
that  required  the  use  of  chemicals  that 
are  no  longer  authorized  for  use  by  the 
Environmental  Protection  Agency  imder 
the  Federal  Insecticide,  Fungicide. 
Rodenticide  Act. 

M/sce7/aneous 

To  further  clarify  the  procedures  in 
the  PPQ  Treatment  Manual,  we  have 
used  the  U.S.  measuring  system 
throughout  and  provided  a  conversion 
table  for  the  metric  measurement 
system.  The  PPQ  Treatment  Manual  also 
includes  enhanced  safety  guidelines  for 
applying  treatments  and  treatment 
schedules  for  the  movement  of  articles 
imder  domestic  and  foreign  plant 
quarantines  and  regulations. 

Effective  Date 

The  PPQ  Treatment  Manual,  which 
contains  treatment  schedules  and 
information  on  procedures  for  applying 
treatments  to  allow  the  movement  of 
articles  under  domestic  and  foreign 
quarantines  and  regulations,  has  been 
revised  and  reprinted.  This  document 
amends  the  regulations  listing 
dociunents  incorporated  by  reference  to 
ensure  that  the  current  revision  is 
incorporated  by  reference  and  used. 
Since  there  are  no  substantive  changes 
as  a  result  of  these  actions,  pursuant  to 
5  U.S.C.  553,  notice  of  proposed 
rulemaking  and  opportunity  for 
comment  are  not  required,  and  this  rule 
may  be  made  effective  less  than  30  days 
after  publication  in  the  Federal 
Register. 


Accordingly,  this  rule  is  effective 
upon  publication  in  the  Federal 
Register. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  rule  will  have  an  efi^ect  on  the 
economy  of  less  than  $100  million;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  PPQ  Treatment  Manual,  which 
contains  treatment  schedules  and 
information  on  procedures  for  applying 
treatments  to  allow  the  movement  of 
articles  under  domestic  and  foreign 
quarantines  and  regulations,  has  been 
revised  and  reprinted.  This  document 
amends  the  regulations  listing 
documents  incorporated  by  reference  to 
ensure  that  the  ciurent  revision  is 
incorporated  by  reference  and  used. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 


) 
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List  of  Subjects  in  7  CFR  Part  300 

Incorporation  by  reference.  Plant 
diseases  and  pests.  Quarantine. 

Accordingly,  7  CFR  part  300  is 
amended  as  follo\%'s: 

PART  300-«<CORPORATION  BY 
REFERENCE 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  7  U.S.C  150ee.  161. 

2.  In  §  300.1.  paragraph  (a)  is  revised 
to  read  as  follows: 

S  300.1    Maleriais  IncorpocatwJ  t>y 
reference. 

(a)  The  Plant  Protection  and 
Quarantine  Treatment  Manual,  which 
«ras  revised  and  reprinted  November  30, 
1992.  has  been  approved  for 
incorporation  by  reference  in  7  CFR 
chapter  III  by  the  Director  of  the  Office 
of  the  Federal  Register  in  accordance 
*vith  5  U.S.C.  552(a)  and  1  CFR  part  51. 

Done  in  Washington,  DC.  this  4th  day  of 
Octotwj'  1993. 
Patricia  Jensen. 

Deputy  Assistant  Secretary,  Marketing  and 

Inspection  Services. 

|FR  Doc.  93-24832  Filed  10-7-93:  8:45  am) 
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Agricultural  Marketing  Service 

7CFR  Part  906 

[Docket  No.  FV93-eO»-31FR] 

Oranges  and  Grapefruit  Grown  In  the 
Lower  Rio  Grande  Valley  in  Texas; 
Revision  of  the  Handling  Requirements 
for  Oranges  and  Grapefruit 

AGENCY:  Agricultiual  Maiiieting  Service. 
USDA. 

ACnON:  Interim  final  rule  with  request 
for  conunents. 

SUMMARY;  This  interim  final  rule  revises 
the  handling  requirements  for  Texas 
oranges  and  grapefruit  to  require 
handlers  to  ensure  that  an  inspection 
certificate  accompanies  each  shipment 
of  fruit  when  it  is  transported  by  motor 
vehicle,  and  that  such  inspection 
certificates  are  surrendered  upon 
leaving  the  production  area  when 
requested  by  Texas  Department  of 
Agriculture  (TDA)  road  guard  station 
personnel  designated  as  agents  of  the 
Texas  Valley  Citrus  Committee 
(committee).  This  revision  is  expected 
to  help  the  Texas  citrus  industry  ensure 
that  all  fresh  oranges  and  grapefruit  are 
inspected  prior  to  shipment  frt>ra  the 
production  area. 


DATES:  This  interim  final  rule  becomes 
efliective  October  8, 1993.  Comments 
received  by  November  8. 1993,  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  P.O.  Box  96456. 
room  252J-S,  Washington,  DC  20090- 
6456.  Fax  «  (202)  720-5698.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  niunber  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  pubUc  inspection  in  the 
Office  of  the  Docket  Qerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Behnda  Garza,  McAIlen  Marketing  Field 
Office.  Fruit  and  Vegetable  Division, 
AMS.  USDA.  1313  East  Hackberry. 
McAllen.  Texas  78501.  telephone:  (210) 
682-2833;  or  Charles  L.  Rush.  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA.  P.O. 
Box  96456.  room  2523-S.  Washington. 
DC  2009O-€456.  telephone:  (202)  720- 
2431. 

8UPPI.EMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 
906  17  CFR  part  9061  regulating  the 
handling  of  oranges  and  grapefruit 
grown  in  the  Lower  Rio  Grande  Valley 
in  Texas,  hereinafter  referred  to  as  the 
order.  The  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  |7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  Act. 

This  interim  final  rule  has  been 
reviewed  by  the  Department  of 
Agric-ulture  (Department)  in  accordance 
with  Departmental  Regulation  1512-1 
and  the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major"  rule. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Qvil  Justice  Reform.  This  interim  final 
rule  is  not  intended  to  have  retroactive 
effect.  This  interim  final  rule  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 


order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  tk  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  IS  handlers 
of  oranges  and  grapefruit  regulated 
under  the  marketing  order  each  season 
and  approximately  750  orange  and 
grapefruit  producers  in  Texas.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.601}  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  aimual 
receipts  are  less  than  $3,500,000.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  committee  met  on  August  3, 
1993,  and  unanimously  recommended 
revising  paragraph  (a)(5)  of  §  906.365  to 
require  handlers  to  ensure  that  an 
inspection  certificate  accompanies  each 
shipment  of  fruit  when  it  is  transported 
by  motor  vehicle,  and  that  such 
inspection  certificates  are  surrendered 
upon  leaving  the  production  area  when 
requested  by  Texas  Department  of 
Agriculture  (TDA)  road  guard  station 
personnel  designated  as  agents  of  the 
committee. 

Section  906.365  is  amended  by 
adding  the  following  sentence  at  the  end 
of  the  current  language  in  paragraph 
(a)(5).  "No  handler  may  transport  by 
motor  vehicle  or  cause  the 
transportation  of  any  shipment  of  fruit 
for  which  an  inspection  certificate  is 
required  unless  each  such  shipment  is 
accompanied  by  a  copy  of  the 
inspection  certificate  applicable  thereto, 
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and  a  copy  of  such  inspection  certificate 
is  surrendered  upon  request  to  Texas 
E)epartment  of  Agriculture  Road  Guard 
personnel  as  designated  by  the 
ccmunittee." 

The  committee  recommended  this 
action  after  discussions  with  TDA  road 
guard  station  personnel  on  the  subject  of 
operating  road  guard  stations  located  on 
the  major  roads  leading  out  of  the 
production  area  for  Texas  oranges  and 
grape&uit  TDA  informed  the  committee 
that,  heretofore.  TDA  road  guard  station 
personnel  had  not  been  authorized  to 
require  handlers  to  surrender  a  copy  of 
their  inspection  certificates  to  them, 
when  checking  fruit  being  transported 
from  the  production  area  to  determine  if 
it  had  been  inspected  and  certified  as 
meeting  order  requirements.  Requiring 
handlers  to  surrender  a  copy  of  their 
inspection  certificates  to  the  TDA  will 
enable  TDA  personnel  to  determine 
whether  the  fruit  meets  order 
requirements,  thereby  helping  ensure 
comphance  with  order  provisions. 

Based  on  the  above  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule  as  hereinafter  set  forth  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  committee  needs  to 
have  this  amendment  in  effect  by  this 
October  when  Texas  orange  and 
g^I>efruit  shipments  for  the  1993-94 
sMson  are  expected  to  begin,  so  that  all 
handlers  leaving  the  production  area 
will  be  required  to  surrender  their 
inspection  certificates  to  TDA 
personnel:  (2)  handlers  are  aware  of  this 
action  which  was  unanimously 
recommended  by  the  committee  at  ■ 
public  meeting:  and  (3)  this  interim 
final  riile  provides  a  30-day  comment 
period,  and  all  comments  timely 
received  will  be  considered  prior  to 
finalization  of  this  action. 

List  of  Subjects  in  7  CFR  Part  906 

Grapefruit,  Marketing  agreements  and 
orders,  Oranges.  Reporting  and 
recordkeeping  requirements. 


For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  906  is  amended  as 
follows: 

PART  906— ORANGES  AND 
GRAPEFRUIT  GROWN  IN  THE  LOWER 
RIO  GRANDE  VALLEY  IN  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  906  is  revised  to  read  as  follows: 

Aiitliarity:  7  U.SXL  601-«74. 

2.  Section  906.365  is  amended  by 
revising  paragraph  (a)(5)  to  read  as 
follows: 

Note:  This  action  will  appear  in  the  annual 
Code  of  Federal  Regulations. 

1906.365   Texas  Orange  and  Qrapefrutt 
Regulation  34. 

(a)(5)  An  appropriate  inspection 
certificate  has  been  issued  for  sudi  fruit 
within  48  hours  prior  to  the  time  of 
shipment.  No  handler  may  transport  by 
motor  vehicle  or  cause  the 
transportation  of  any  shipment  of  fruit 
for  which  an  inspection  certificate  is 
required  tmless  each  such  shipment  is 
accompanied  by  a  copy  of  the 
inspection  certificate  applicable  thereto, 
and  a  copy  of  such  inspection  certificate 
is  surrendered  upon  request  to  Texas 
Department  of  Agricultiu^  personnel 
designated  by  the  committee. 

Dated:  October  4. 1993. 
Robert  C  Kmmjt. 

Deputy  Director.  Fruit  and  Vegetable  Dt\isioa. 
|FR  Doc  93-24758  Filed  1(^-7-93;  8:45  ami 
BiLUMa  coos  »«i»-o».p 


7  CFR  Part  910 
[FV93-91(>-3iFR] 

Lefnons  Grown  in  Catifomla  and 
Arizona;  Increase  in  the  Organic 
Exemption  Provision 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rtde  Mrith  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
changes  the  rules  and  regtilations 
estid)lished  under  the  marketing  order 
covering  California-Arizona  lemons  to 
increase  from  350  to  500  cartons  p^ 
week,  the  amount  of  organic  lemons 
handlers  may  ship  without  regard  to 
volume  and  size  regulations.  The 
marketing  order  regulates  the  handling 
of  lemons  grown  in  California  and 
Arizona  and  is  administered  locally  by 
the  Lemon  Administrative  Committee 
(Committee).  This  action  recognizes 
additional  opportunity  to  market 


organic  lemons  to  organic  or  health  food 
wholesalers  and  retailers. 
DATES:  This  interim  final  rule  is 
effective  on  October  8, 1993:  comments 
received  by  November  8. 1993  will  be 
considered  prior  to  issuance  of  a  fiijal 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk. 
Fruit  and  Vegetable  Division,  AMS. 
USDA,  room  2523-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  Fax  # 
(202)  720-5698.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kellee  J.  Hopper,  Marketing  Specialist. 
Cahfomia  Marketing  Field  Office. 
Marketing  Order  Administration 
Branch.  F&V.  AMS.  USDA.  2202 
Monterey  Street.  Suite  102B,  Fresno, 
California.  93721;  telephone:  (209)  487- 
5901;  or  Kenneth  G.  Jotmson,  Marketing 
Speciahst.  Marketing  Order 
Administration  Branch,  F&V.  AMS, 
USDA,  room  2522-S.  P.O.  Box  9645S. 
Washington.  DC  20090-6456:  telephone: 
(202)  720-5127. 

SUPPLEMENTARY  MFORMATION:  This  rule 
is  issued  under  Marketing  Order  No. 
910  (7  CFR  part  910],  as  amended, 
regulating  the  handling  of  lemons  grown 
in  Cahfomia  and  Arizona,  hereinafter 
referred  to  as  the  "order."  This  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C  601-6741.  hereinafter 
referred  to  as  the  "Act." 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  (Department) 
in  accordance  %rith  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rule. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effact  This  rule  will 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreccmcilable  conflict  with 
this  acti<Hi. 

The  Act  provides  that  administrativa 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  (riili^tion  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
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law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  2,000 
producers  of  lemons  in  the  production 
area  and  approximately  70  handlers 
subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultiual  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  these 
handlers  and  producers  may  be 
classified  as  small  entities. 

This  interim  final  rule  invites 
comments  on  a  change  to  the  rules  and 
regulations  of  the  lemon  marketing 
order.  This  rule  modifies  language  in 
the  order's  rules  and  regulations  to 
increase  from  350  to  500  cartons  per 
week,  the  amount  of  organic  lemons 
handlers  may  ship  fiee  of  order 
regulations. 

Section  910.80  of  the  order  authorizes 
the  Committee,  with  the  approval  of  the 
Secretary,  to  establish  minimum 
quantities  and  types  of  shipments  which 
shall  be  free  from  regulation  under  this 
order.  Section  910.180(d)(3)  of  the 
administrative  rules  and  regulations 
prescribes  procedures  governing 
exemption  from  volume  and  size 
regulations  for  organic  lemons  handled 
in  minimum  quantities. 

On  July  23. 1993.  Mr.  Rich  Hart. 
President  of  Rainbow  Valley  Orchards, 
sent  a  letter  to  the  Committee  requesting 


an  increase  in  the  amount  of  organic 
lemons  a  handler  may  ship  fiee  of  order 
regulations  to  500  cartons  per  week. 
Currently,  handlers  can  ship  up  to  350 
cartons  of  such  lemons  weekly.  At  its 
August  3. 1993.  meeting,  the  Committee 
recommended  increasing  the  organic 
exemption  provision  from  350  to  500 
cartons  per  week  that  handlers  may  ship 
to  organic  or  health  food  wholesalers 
and  retailers  without  regard  to  volume 
and  size  regulations.  The  vote  on  the 
recommendation  was  12  in  favor  and  1 
abstention.  The  person  who  abstained 
expressed  a  concern  with  the  definition 
of  organic. 

Shippers  of  organic  lemons  have 
indicated  that  organic  fruit  markets  can 
absorb  more  fruit  than  in  the  past,  and 
that  they  need  to  take  advantage  of  the 
additional  marketing  opportunity.  The 
Committee  expects  the  increase  in 
shipments  allowed  will  provide 
shipping  fiexibility  for  organic  shippers 
ana  will  facilitate  the  marketing  of 
organic  lemons.  The  Committee  also 
believes  that  sales  of  organic  lemons 
will  not  adversely  impact  sales  of 
regulated  lemons. 

Based  on  these  considerations,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C 
Chapter  35),  the  information  collection 
requirements  that  are  contained  in  this 
rule  have  been  previously  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  and  have  been  assigned  OKffi 
No.  0581-0120. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Conunittee  and  other 
available  information,  it  is  hereby  found 
that  this  rule  as  hereinafter  set  forth  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Piu^uant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  Handlers  are  currently 
shipping  lemons  for  the  1993-94  season 
and  this  action  will  provide  additional 
opportunity  in  the  organic  market;  (2) 
the  Committee  recommended  this  action 
at  a  public  meeting  and  all  interested 
persons  had  an  opportimity  to  provide 
input;  (3)  this  action  relaxes  current 
organic  requirements;  (4)  California- 
Arizona  lemon  handlers  are  aware  of 


this  action  and  need  no  additional  time 
to  comply  with  the  relaxed 
requirements;  and  (5)  this  rule  provides 
a  30-day  comment  period  and  any 
comments  received  will  be  considered 
prior  to  finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  910 

Lemons,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  910  is  amended  as 
follows: 

PART  910— LEMONS  GROWN  IN 
CAUFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  is  revised  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 

2.  In  §  910.180,  paragraph  (d)(3)  Is 
amended  by  revising  the  first  sentence 
to  read  as  follows: 

(Note:  This  section  will  appear  in  the 
annual  Code  of  Federal  Regulations.) 

S  91 0.1 80    Lemons  not  subject  to 
regulation. 

(d)*  •  • 

(3)  Any  person  may  be  granted  an 
exemption  of  up  to  500  cartons  per 
week,  or  an  equivalent  amount  thereof, 
to  market  or  distribute  organic  lemons 
to  organic  or  health  food  wholesalers 
and  retailers.  •  •  • 
•        *        •        •        • 

Dated:  October  4, 1993. 
Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  93-24833  Filed  10-7-93;  8:45  am) 

WLUNO  COOC  S41(M)2-P 


7  CFR  Part  967 

(Docket  No.  FV-03-967-2FR] 

Handling  Regulation  for  Celery  Grown 
in  Florida 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Department  of 
Agriculture  Apartment)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule  that 
established  the  quantity  of  Florida 
celery  which  handlers  may  ship  to  fiesh 
markets  during  the  1993-94  marketing 
season  at  6,712,910  crates  or  100 
percent  of  producers'  base  quantities. 
This  action  is  intended  to  itsiio  stability 
to  the  industry  and  help  provide 
consumers  with  an  adequate  supply  of 
the  product.  As  in  past  marketing 


Federal  Register  /  Vol.  58.  No.  194  /  Friday.  October  8.  1993  /  Rules  and  Regulations        52403 


seasons,  the  limitation  on  the  quantity 
of  Florida  celery  handled  for  fresh 
shipment  is  not  expected  to  restrict  the 
quantity  of  Florida  celery  actually 
produced  or  shipped  to  fresh  markets, 
because  production  and  shipments  are 
anticipated  to  be  less  than  the 
marketable  quantity.  This  action  was 
uDanimously  recommended  by  the 
Florida  Celery  Committee  (Committee).^ 
the  agency  responsible  for  local 
administration  of  the  order. 
EFFECnVE  DATE:  November  8,  1993. 
FOR  FURTHER  (NFORMATION  CONTACT: 
Mark  Slupek,  Marketing  Specialist. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division. 
AMS.  USDA.  room  2523-S.  P.O.  Box 
96456.  Washington.  DC  20090-6456: 
telephone:  (202)  205-2830,  or  )ohn  R. 
Toth.  Officer-In-Charge,  Southeast 
Marketing  Field  Office,  P.O.  Box  2276. 
Winter  Haven.  FL  33883-2276. 
telephone  813-299-4770. 
SUPPlfMENTARV  INFORMATtON:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  Na 
967  |7  CFR  part  967)  both  as  amended, 
regulating  the  handling  of  celery  grown 
in  Florida.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  [7  U.S.C  601- 
674].  hereinafter  referred  to  as  the  Act 

This  final  rule  has  been  reviewed  by 
the  U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-maior"  rule. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  action  establishes  the 
quantity  of  Florida  celery  (at  6.712.910 
crates  or  100  percent  of  producers'  base 
quantities)  which  handlers  may  ship  to 
fresh  markets  during  the  1993-94 
marketing  season  which  covers  the 
period  August  1. 1993.  through  )uly  31. 
1994.  This  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15}(A)  of  the  Act.  any 
handler  subiect  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  bf  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afibrded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 


district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jiuisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities.  The  purpose  of 
the  RFA  is  to  fit  regulatory  actions  to  the 
scale  of  business  subject  to  such  actions 
in  order  that  small  businesses  will  not 
be  unduly  or  disproportionately 
burdened.  Marketing  orders  issued 
pursuant  to  the  Act.  and  rules  issued 
thereunder,  are  unique  in  that  they  are 
brought  about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalL  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

There  are  approximately  seven 
producers  of  celery  in  the  production 
area  and  an  estimated  seven  handlers  of 
celery  grown  in  Florida  subject  to 
regulation  under  the  celery  marketing 
order.  Small  agricultural  producers  have 
been  defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  gross  receipts  from 
all  commodities  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  annual  gross 
receipts  from  all  quantities  are  less  than 
53,500.000.  The  majority  of  celery 
handlers  and  producers  may  be 
classiHed  as  small  entities. 

This  action  is  based  upon  a 
recommendation  and  information 
submitted  by  the  Committee  and  upon 
other  available  information.  The 
Committee  met  on  )ime  9, 1993.  and 
unanimously  recommended  a 
marketable  quantity  of  6,712.910  crates 
of  fresh  celery  for  the  1993-94 
marketing  season.  The  season  began 
August  1. 1993.  Additionally,  a  uniform 
percentage  of  100  percent  was 
recommended  which  will  allow  each 
producer,  registered  pursuant  to  section 
967.37(f)  of  the  order,  to  market  100 
percent  of  such  producer's  base 
quantity.  These  recommendations  were 
based  on  an  appraisal  of  expected  1993- 
94  supply  and  demand. 

As  required  by  section  967.37(d)(1)  of 
the  order,  a  reserve  of  6  percent 
(396.775  crates)  of  the  1992-93  total 
base  quantities  was  made  available  to 
new  producers  and  for  increases  for 
existing  producers.  The  deadline  for 
requesting  changes  in  base  quantities 
was  May  1. 1993.  An  application  for 
additional  base  quantity  of  100.000 


crates  was  received  from  one  producer. 
During  the  1992-93  season,  transfers  of 
allotment  to  this  producer  of  100,000 
crates  from  two  other  producers  was 
approved  by  the  committee.  Therefore, 
the  committee  approved  this  application 
for  additional  base  quantity. 

This  final  rule  will  continue  to  limit 
the  quantity  of  Florida  celery  which 
handlers  may  purchase  from  producers 
and  ship  to  fresh  markets  during  the 
1993-94  marketing  season  to  6.712.910 
crates.  This  marketable  quantity  is 
shghtly  more  than  the  1992-93 
marketable  quantity,  and  is  more  than 
the  average  number  of  crates  marketed 
fresh  during  the  1987-88  through  1991- 
92  seasons.  It  is  expected  that  such 
quantity  will  be  more  than  actual 
shipments  for  the  1993-94  season. 
Thus,  the  6,712,910  crate  marketable 
quantity  is  not  expected  to  restrict  the 
amount  of  Florida  celery  which  growers 
produce  or  the  amount  of  celery  which 
handlers  ship.  For  these  reasons,  this 
final  rule  should  lend  stability  to  the 
industry  and  help  provide  consumers 
with  an  adequate  supply  of  the  product 

The  interim  final  rule  was  issued  on 
)uly  6, 1993,  and  published  in  the 
Federal  Register  [58  FR  38276,  July  16. 
1993].  with  an  effective  date  of  July  16. 
1993.  That  rule  added  section  967.328 
to  the  rules  and  regulations  in  effect 
under  the  marketing  order.  That  rule 
provided  a  30-day  comment  period 
which  ended  August  16, 1993.  No 
comments  were  received. 

On  the  basis  on  the  foregoing,  the 
Administrator  of  the  AMS  has 
determined  that  issuance  of  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  information,  it  is 
foimd  that  finalizing  the  interim  final 
rule,  without  change,  as  published  in 
the  Federal  Register  [58  FR  38276.  July 
16. 1993]  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

List  of  Subjects  m  7  CFR  Part  967 

Celery,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  967  is  revised  as 
follows: 

PART  967— CELERY  GROWN  IN 
FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  967  is  revised  to  read  as  follows: 

Authority:  7  VS.C.  601-674. 
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Subpart— Administrative  Rules  and 
Regulations 

2.  Accordingly,  the  interim  final  rule 
adding  section  967.328,  which  was 
published  at  58  FR  38276  on  July  16, 
1993,  is  adopted  as  a  final  rule  without 
change. 

Notr.  This  section  will  oot  appear  in  the 
Code  of  Federal  Regulations. 

Date:  October  4. 1993. 
Robert  C  Keeney 

Deputy  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  93-24759  Filed  10-7-93;  8:45  am] 

■ILUNQCOM  l410-<»-P 


7  CFR  Part  1004 

[DA-«3-1S] 

Milk  in  the  Middle  Atlantic  Marketing 
Area;  Order  Suspending  Certain 
Provisions 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Suspension  of  rule. 

SUMMARY:  This  action  relaxes  for  the 
months  of  September  1993  through 
February  1994  the  limit  on  the  amount 
of  milk  that  may  be  diverted  to  nonpool 
plants  by  handlers  other  than 
cooperative  associations  from  40 
percent  to  50  percent  of  the  milk  for 
which  a  proprietary  plant  operator  is  the 
handler. 

The  suspension  was  requested  by  a 
large  proprietary  handler  who  receives 
milk  from  a  substantial  number  of 
producers  who  are  not  cooperative 
members.  Proponent  contends  that  the 
action  is  necessary  to  assure  that 
producer  milk  which  has  been 
historically  associated  with  the  market 
will  continue  to  be  pooled  under  the 
order  without  incurring  unnecessary 
and  uneconomic  movements  of  milk  for 
the  purpose  of  maintaining  pool  status. 
EFFECTIVE  DATES:  September  1.  1993 
through  February  28, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  room  2968, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  720- 
7311. 

SUPPt.EMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension: 
Issued  August  3. 1993;  published 
August  12, 1993  (58  FR  42881). 

The  Regulatory  Flexibility  Act  (5 
U.S.C  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C 
605(b),  the  Administrator  of  the 


AgricultiuBl  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  lessens  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  tends  to  ensure  that  dairy 
farmers  will  continue  to  have  their  milk 
priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

This  finafrule  has  been  reviewed  by 
the  Department  in  accordemce  with 
Departmental  Regulation  1512-1  and 
the  criteria  in  Executive  Order  12291, 
and  has  been  determined  to  be  a  "non- 
major"  rule. 

This  suspension  of  rules  has  been 
reviewed  under  Executive  Order  12778, 
Qvil  Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
action  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  established  in 
accordance  with  law  and  requesting  a 
modification  of  an  order  or  an 
exemption  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Middle  Atlantic 
marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
August  12. 1993  (58  FR  42881) 
concerning  a  proposed  suspension  of 
certain  provisions  of  the  order. 
Interested  persons  were  afforded 
opportunity  to  file  written  data,  views, 
and  arguments  thereon.  One  comment 
supporting  the  proposed  suspension 
was  received,  and  is  summarized  in  the 
statement  of  consideration. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 


notice,  the  comment  received,  and  other 
available  mformation,  it  is  hereby  found 
and  detei4nined  that  for  the  months  of 
Septepmer  1993  through  February  1994 
the  following  provisions  of  the  order  do 
not  tend  to  effectuate  the  declared 
policy  of  the  Act: 

1.  In  §  1004.12(d)(2),  the  words  "or 
(ii)". 

2.  In  §  1004.12(d)(2)(i),  the  words  "of 
members  of  a  coop>erative  association  or 
a  federation  of  cooperative  associations 
to  nonpool  plants  are  for  the  account  of 
such  cooperative  association  or 
federation,  and  the  amount  of  member 
milk",  and  the  words  "of  all  members 
of  such  cooperative  association  or 
federation". 

3.  §  1004.12(d)(2)(ii). 

Statement  of  Consideration 

For  the  months  of  September  1993 
through  February  1994,  this  action 
sus(>ends  provisions  of  the  Middle 
Atlantic  milk  order  for  the  purpose  of 
relaxing  the  percentage  of  a  proprietary 
handler's  supply  of  milk  from  producers 
who  are  not  members  of  a  cooperative 
association  that  may  be  diverted  to 
nonpool  plants  fit)m  40  percent  to  50 
percent. 

The  suspension  was  requested  by 
Johanna  Dairies,  Inc.  (Johanna),  and  its 
affiliates.  Johanna  and  its  affiliates 
receive  milk  from  a  substantial  number 
of  independent  producers  who  are  not 
cooperative  members.  Johanna  stated 
that  its  reasons  for  requesting  a 
suspension  of  the  order's  producer  milk 
diversion  limits  are  the  same  as  those 
given  by  Pennmarva,  a  federation  of 
cooperative  associations  representing 
about  90  percent  of  the  market's 
producer  milk,  in  requesting  a 
suspension  of  the  requirement  that  pool 
distributing  plants  dispose  of  at  least  40 
percent  of  their  receipts  as  Class  I  use. 

A  decrease  in  the  percentage  of  the 
Middle  Atlantic  market's  producer  milk 
used  in  Class  I  has  made  it  difficult  to 
maintain  the  pool  status  of  the  milk  of 
producers  who  historically  have  been 
associated  with  the  market.  Since  1990, 
the  percentage  of  the  Middle  Atlantic 
market's  producer  milk  used  in  Class  I 
has  decreased.  For  example,  in  February 
1990.  52  percent  of  Middle  Atlantic 
producer  milk  was  used  in  Class  I 
compared  with  only  45  percent  for  the 
same  month  in  1993. 

In  addition,  two  large  Order  4 
distributing  plants  with  which  large 
volumes  of  Order  4  diverted  milk  had 
been  associated  recently  became 
regulated  under  the  New  York-New 
Jersey  order.  Under  Order  4,  diverted 
milk  is  included  in  the  receipts  of  the 
plant  fix>m  which  the  milk  is  diverted  in 
determining  whether  such  plant  meets 


the  minimum  Class  I  use  percentage  to 
qualify  as  a  pool  plant.  As  a 
consequence  of  the  above  recent 
changes  in  marketing  conditions  in  the 
Middle  Atlantic  area,  Johanna  and  its 
afliliates  apparently  are  experiencing 
the  same  difficulty  as  the  cooperative 
handlers  in  associating  all  of  their 
diverted  producer  milk  with  the 
remaining  distributing  plants  now 
regulated  under  the  Middle  Atlantic 
order  without  affecting  the  pool  status 
of  the  milk. 

A  comment  supporting  the  proposed 
suspension  was  Hied  by  Dairylea 
Cooperative.  Inc.,  on  the  basis  that  the 
suspension  would  assure  that 
uneconomic  and  inefficient  movements 
of  milk  would  not  be  required  to 
maintain  the  pool  status  of  the  milk  of 
producers  historically  associated  with 
the  market. 

The  suspension  is  found  to  be 
necessary  for  the  purpose  of  assuring 
that  producers'  milk  will  not  have  to  be 
moved  in  an  uneconomic  and  inefficient 
manner  to  assure  that  producers  whose 
milk  has  long  been  associated  with  the 
Middle  Atlantic  marketing  area  will 
continue  to  benefit  from  pooling  and 
pricing  under  the  order. 

It  is  hereby  found  and  determined 
that  thirty  days'  notice  of  the  effective 
date  hereof  is  impractical,  unnecessary 
and  contrary  to  the  public  interest  in 
that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area,  in  that  such 
action  is  necessary  to  permit  the 
continued  pooling  of  the  milk  of  dairy 
fanners  who  have  historically  supplied 
the  market  without  the  need  for 'making 
costly  and  inefficient  movements  of 
milk: 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 

I  jffective  date;  and 
I  (c)  Notice  of  proposed  rulemaking 
^as  given  interested  parties  and  they 
were  afforded  opportunity  to  file  written 
data,  views  or  argiunentS' concerning 
this  suspension.  One  comment 
supporting  the  suspension  was  received. 

Therefore,  good  cause  exists  for 
making  this  order  effective  less  than  30 
days  from  the  date  of  publication  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1004 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
)reamble,  the  following  provisions  in 
Title  7  part  1004  are  suspended  as 
bllows: 


PART  1004-MILK  IN  THE  MIDDLE 
ATLANTIC  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1004  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat  31.  as 
amended;  7  U.S.C.  601-674. 

S  1004.12    [ToTiporarlly  suspended  In  parQ 

2.  In  §  1004. 12(d)(2),  the  words  "or 
(ii)"  are  suspended. 

3.  In  §  1004.12(d)(2)(i).  the  words  "of 
members  of  a  cooperative  association  or 
a  federation  of  cooperative  associations 
to  nonpool  plants  are  for  the  account  of 
such  cooperative  association  or 
federation,  and  the  amount  of  member 
milk"  are  suspended,  and  the  words  "of 
all  members  of  such  cooperative 
association  or  federation"  are 
suspended. 

4.  Section  1004.12(d)(2)(ii)  is 
suspended. 

Dated:  October  4. 1993. 
Patricia  Jensen, 

Deputy  Assistant  Secretary.  Marketing  and 
Inspection  Services. 
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7  CFR  Part  1004 
[DA-8a-23] 

Milk  in  the  Middle  Atlantic  Marketing 
Area;  Order  Suspending  Certain 
Provisions 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Suspension  of  rule. 

SUMMARY:  This  action  relaxes  for  the 
months  of  September  1993  through 
February  1994  the  limit  on  the  period  of 
automatic  pool  plant  status  for  supply 
plants  and  reserve  processing  plants. 
The  suspension  was  requested  by  a 
federation  of  cooperative  associations 
representing  approximately  90  percent 
of  the  market's  producer  milk.  The 
action  is  necessary  to  assure  that 
producer  milk  which  has  been 
historically  associated  with  the  market 
will  continue  to  be  pooled  under  the 
order  without  incurring  imnecessary 
and  uneconomic  movements  of  milk  for 
the  purpose  of  maintaining  pool  status. 
EFFECTIVE  DATES:  September  1. 1993 
through  February  28, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  Room  2968, 
South  Building.  P.O.  Box  96456, 
Washington.  DC  20090-6456,  (202)  720- 
7311. 

SUPP1,EMENTARY  INFORMATION:  Prior 
document  in  thi$  proceeding: 


Notice  of  Proposed  Suspension: 
Issued  August  9, 1993;  puolished 
August  17, 1993  (58  FR  43572). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  lessens  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  tends  to  ensure  that  dairy 
farmers  will  continue  to  have  their  milk 
priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

This  final  rule  has  been  reviewed  by 
the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  in  Executive  Order  12291, 
and  has  been  determined  to  be  a  "non- 
major"  rule. 

'This  suspension  of  rules  has  been 
reviewed  imder  Executive  Order  12778, 
Qvil  Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
action  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  established  in 
accordance  with  law  and  requesting  a 
modification  of  an  order  or  an 
exemption  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674), 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Middle  Atlantic 
marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
August  17, 1993  (58  FR  43572) 
concerning  a  proposed  suspension  of 
certain  provisions  of  the  order. 
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Interested  persons  were  afforded 
opportunity  to  file  written  data,  views, 
and  arguments  thereon.  No  comments 
regarding  the  proposed  suspension  were 
received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice  and  other  available  information, 
it  is  hereby  found  and  determined  that 
for  the  months  of  September  1993 
through  February  1994  the  following 
provisions  of  the  order  do  not  tend  to 
effectuate  the  declared  policy  of  the  Act: 

In  S  1004.7(e).  the  word 
"immediately"  and  the  words  "for  each 
of  the  following  months  of  March 
through  August". 

Statement  of  Consideratioii 

For  the  months  of  September  1993 
through  February  1994.  this  action 
suspends  provisions  of  the  Middle 
Atlantic  milk  order  for  the  purpose  of 
relaxing  the  limit  on  the  period  of 
automatic  pool  plant  status  for  supply 
plants  and  reserve  processing  plants. 

The  suspension  was  requested  by 
Pennmarva  Dairymen's  Federation,  a 
federation  of  cooperative  associations 
representing  approximately  90  percent 
of  the  market's  producer  miik. 
According  to  Peimmarva.  a  decline  in 
the  percentage  of  the  Middle  Atlantic 
market's  producer  milk  used  in  Class  I 
and  a  reduction  in  products  processed 
at  pool  distributing  plants  have  made 
maintaining  pool  status  difficult  for 
producers  whose  milk  historically  has 
been  associated  with  the  market 

Two  large  Order  4  distributing  plants 
with  which  large  volumes  of  Order  4 
diverted  milk  had  been  associated 
recently  became  regulated  under  the 
New  York-New  Jersey  order  (Order  2). 
Under  Order  4,  diverted  milk  is 
included  in  the  receipts  of  the  plant 
from  which  the  milk  is  diverted  in 
determining  whether  such  plant  meets 
the  minimum  Class  I  use  percentage  to 
qualify  as  a  pool  plant  This  action  is 
necessary  to  ensure  that  producers 
whose  milk  has  been  displaced  from  the 
plants  that  have  shifted  their  regulatory 
status  to  Order  2  maintain  association 
with  the  Middle  Atlantic  marketing 
order,  thus  eliminating  uimecessary  and 
uneconomical  movements  of  milk  to 
maintain  pool  status  for  the  purpose  of 
benefiting  from  pooling  and  pricing 
under  the  order. 

No  comments  supporting  or  opposing 
the  proposed  suspension  were  filed  by 
interested  persons. 

It  is  hereby  found  and  determined 
that  30  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary  and 
contrail  to  the  public  interest  in  that: 

(a)  The  suspension  is  necessary  to 
reflect  cirrent  marketing  conditions  and 


to  assure  orderly  marketing  conditions 
in  the  marketing  area,  in  that  such 
action  is  necessary  to  permit  the 
continued  pooling  of  the  milk  of  dairy 
farmers  who  have  historically  supplied 
the  market  without  the  need  for  costly 
and  inefficient  movements  of  milk; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking 
was  given  interested  parties  and  they 
were  afforded  opportunity  to  file  written 
data,  views  or  arguments  concerning 
this  suspension.  No  comments  were 
received. 

Therefore,  good  cause  exists  for 
making  this  order  effective  less  than  30 
days  from  the  date  of  publication  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1004 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  provisions  in 
Title  7  part  1004  are  suspended  as 
follows: 

PART  1004— MILK  IN  THE  MIDDLE 
ATLANTIC  MARKETINQ  AREA 

1.  The  authority  citation  for  7  CFR 
part  1004  continues  to  read  as  foUoMrs: 

Audiarity:  Sect.  1-19. 48  Stat  31,  as 
amended:  7  U.S.C  601-674. 

1 1004.7   [TemporarNy  suspended  In  part] 

2.  In  §  1004.7(e),  the  word 
"immediately"  and  the  words  "for  each 
of  the  following  months  of  March 
through  August"  are  suspended. 

Dated:  October  4. 1993. 
Patricia  Janani. 

Deputy  Assistant  Secretaiy,  Marketing  and 
Inspection  Services. 

(PR  Doc  93-24757  Filed  10-7-93: 8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  19. 30. 40. 50. 60. 61. 70. 
72.  and  150 

RMSiSO-AESO 

Whistieblowar  Protection  for 
Employees  of  NRC>Ucensed  Activities 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRG)  is  amending  its 
regulations  regarding  the  protection  of 
employees  who  provide  information  to 
the  NRC  or  their  employers  concerning 


safety  issues.  The  amendments  are 
intended  to  conform  current  NRC 
regulations  to  the  new  nuclear 
whistleblower  protection  provisions  of 
the  Energy  Policy  Act  of  1992.  which 
was  enacted  on  October  24. 1992. 

EFFECTIVE  DATE:  October  8. 1993. 
FOR  FURTHER  INFORMATION  CONTACH 
)ames  Lieberman.  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  DC  20555, 
Telephone:  301-504-2741. 

SUPPLEMENTARY  INFORMATION: 

I.  Bacl(ground 

n.  Summary  of  I>ropo8ed  Rule 
DI.  Public  Comments  and  the  Commission's 
Response 

IV.  EnviTomnental  Impact:  Categorical 

Exclusion 

V.  Pa[>erwork  Reduction  Act  Statement 
VL  Regulatory  Analysis 

Vn.  Regulatory  Flexibility  Certification 
Vni.  Backfit  Analysis 

L  Background 

On  October  24, 1992.  the  President 
signed  into  law  the  Energy  Policy  Act  of 
1992.  Section  2902.  "Employee 
Protection  for  Nuclear  Whistleblowers/* 
includes  provisions  amending  Section 
210  of  the  Energy  Reorganization  Act 
(ERA)  of  1974.  as  amended.  The  changes 
pertinent  to  this  rulemaking  include  the 
following: 

(1)  Because  the  ERA  contained  two 
sections  210,  the  legislation  renumbered 
the  whistleblower  protection  provisions 
as  section  211. 

(2)  The  new  legislation  extends  the 
period  in  which  a  whistleblower 
complaint  may  be  filed  with  the 
Department  of  Labor  (DOL)  from  30 
days  to  180  days. 

(3)  The  new  legislation  extends  and/ 
or  clarifies  protection  to  new  classes  of 
employees  and  employers  to  include:  (a) 
Employees  who  bring  or  are  about  to 
bring  concerns  directly  to  their 
employers;  (b)  employees  who  have 
"refused  to  engage  in"  an  unlawful 
practice,  provided  that  the  employee 
has  identified  the  illegaUty  to  the 
employer;  (c)  employees  who  have 
testified,  or  are  about  to  testify,  before 
Congress  or  in  any  Federal  or  State 
proceeding  regarding  any  provision  (or 
proposed  provision)  of  the  ERA  or  the 
Atomic  Energy  Act  (AEA). 

As  a  result  of  these  legislative 
changes,  the  NRC  concluded  that  its 
regulations  in  10  CFR  parts  19,  30,  40. 
50, 60. 61.  70,  72,  and  150  should  be 
updated  to  conform  to  the  new 
legislation.  Accordingly,  on  June  15, 
1993  (58  FR  33042),  the  Commission 
published  in  the  Federal  Register 
proposed  changes  to  these  Parts  to 
reflect  the  changes  in  the  whistleblower 
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protection  provisions  brought  about  by 
the  Energy  Policy  Act  of  1992. 

II.  Summary  of  Proposed  Roles 

Currently.  10  CFR  19.11(c)  requires 
that  the  June  1982  version  or  later 
revision  of  the  NRC  Form  3.  "Notice  to 
Employees."  be  posted.  This  section  is 
being  changed  to  ensure  that  the  most 
recent  version  of  NRC  Form  3  is  posted. 
The  language  is  modified  so  that  the 
date  of  publication  for  NRC  Form  3  is 
inserted  in  the  revision  to  10  CFR  part 
19.  In  the  future,  if  NRC  Form  3  is 
changed.  10  CFR  part  19  will  also  be 
changed.  With  this  rulemaking,  10  CFR 
part  19  is  revised  to  specify  NRC  Form 
3  (6/93).  The  revised  NRC  Form  3.  in 
addition  to  addressing  the  180-day  time 
period  that  employees  have  to  file  a 
complaint  with  the  Department  of 
Labor,  describes  protection  for 
employees  who:  (1)  Bring  safety 
complaints  to  their  employers;  (2)  refuse 
to  engage  in  an  unlawful  practice, 
provided  that  the  employee  has 
identified  the  illegality  to  the  employer; 
and  (3)  have  testified  or  are  about  to 
testify  before  Congress  or  in  any  Federal 
or  State  proceeding  regarding  any 
provision  (or  proposed  provision)  of  the 
ERA  or  the  AEA.  The  June  1993  version 
of  Form  3  was  distributed  in  July  1993. 
Additional  copies  are  available  as 
specified  in  10  CFR  19.11.  In  addition. 
10  CFR  parts  30.  40  and  70  are  modified 
to  require  posting  of  NRC  Form  3  by 
general  licensees  subject  to  10  CFR  part 
19. 

Section  211  requires  that  the 
provisions  of  that  section  be  posted.  The 
Department  of  Labor  (DOL)  is 
implementing  procedures  to  require  all 
employers  to  post  the  provisions  of 
section  211.  Accordingly,  given  that  the 
DOL  action  will  require  posting  by  a 
class  of  employers  that  includes  all  NRC 
licensees,  the  NRC  is  not  separately 
requiring  the  posting  of  the  provisions. 
Hoiwever,  NRC  licensees  will  be  subject 
to  the  DOL  rule  implementing  the 
posting  provision  of  section  211  and 
will  also  be  required  by  this  rule  to  post 
NRC  Form  3  which  summarizes 
protected  activities,  defines 
discrimination,  and  explains  how  to  file 
a  complaint  with  the  DOL 

In  10  CFR  30.7.  40.7,  50.7, 60.9.  61.9. 
70.7,  72.10,  and  150.20,  the  following 
clianges  were  proposed  to  refiect  the 
new  legislation: 

(1)  The  applicable  section  210  is 
renumbered  as  section  211. 

(2)  The  definition  of  protected 
activities  is  modified  to  reflect  the 
provisions  of  the  Energy  Policy  Act  of 
1992. 


(3)  The  period  in  which  a  complaint 
can  be  filed  with  DOL  is  changed  from 
30  days  to  180  days. 

(4)  References  in  certain  sections  of 
the  regulations  to  "compensation,  terms, 
conditions,  and  privileges  of 
employment"  are  being  changed  to 
"compensation,  terms,  conditions,  or 
privileges  of  employment.-"  This  change 
is  necessary  to  correct  earlier  language 
to  conform  to  the  language  in  the  ERA 
of  1974,  as  amended. 

(5)  The  exemption  in  §§  30.7.  40.7. 
and  70.7.  formally  exempting  general 
licensees  from  the  requirement  to  post 
NRC  Form  3,  is  being  deleted  because 
some  general  licensees  are  subject  to 
part  19. 

(6)  The  part  150  NRC  general  license, 
recognizing  Agreement  State  licenses, 
would  be  amended  to  conform  to  the 
changes  to  §§  30.7,  40.7,  and  70.7. 

(6)  Each  applicable  regulation  would 
be  amended  to  provide  that  licensees 
and  apphcants  are  expected  to  notify 
their  contractors  of  the  prohibition 
against  discrimination  for  engaging  in 
protected  activities. 

As  provided  in  10  CFR  30.7(c). 
40.7(c):  50.7(c).  60.9(c).  61.9(c).  70.7(c). 
and  72.10(c)  of  these  regulations, 
licensees  and  applicants  may  be  subject 
to  enforcement  action  for  discrimination 
caused  by  their  contractors  or 
subcontractors. 

in.  Public  Comments  and  tbe 
Commission's  Response 

The  June  15,  1993  proposed  rule 
resulted  in  the  receipt  of  comments 
from  the  Nuclear  Management  and 
Resources  Council  (NUMARC).  the 
International  Union.  United  Plant  Guard 
Workers  of  America  (UPGWA),  and  the 
law  firm  of  Winston  &  Strawn  who 
commented  on  behalf  of  four  nuclear 
utilities.  (Copies  of  the  three  comment 
letters  ai»  available  for  inspection  in  the 
NRC  Puffli^p- Document  Room.  2120  L 
Street.  N»V.  (Lower  Level)  Washington. 
DC). 

Two  of  the  comments  were  similar  in 
nature.  NUMARC  commented  that  the 
NRC's  rule  changes  appear  to  meet  the 
Commission's  intent  to  conform  the 
regulations  to  tite  new  statutory 
requirements.  The  UPGWA  indicated 
that  it  enthusiastically  supports  the  rule 
changes  and  hopes  that  the  rules  will  be 
vigorously  and  strictly  enforced.  Both 
commenters  were  generally  supportive 
of  tbe  proposed  rule  and  provided  no 
comments  on  specific  provisions. 

On  the  other  hand.  Winston  &  Strawn. 
while  recognizing  that  most  of  the 
proposed  changes  are  required  by  the 
Energy  Policy  Act  of  1992.  focused  on 
the  proposal  in  10  CFR  50.7(e)  and  the 
related  enforcement  provision  in 


S  50.7(c).  In  particular,  the  proposed 
rulemaking  would  add  a  subsection  in 
each  applicable  section,  e.g.  50.7(e)(2), 
that  stated  NRC's  expectation  that  all 
licensees  will  notify  their  contractors  of 
the  prohibition  against  discrimination 
for  engaging  in  protected  activities. 
Winston  &  Strawn  commented  that 
there  is  no  need  for  this  provision  since, 
in  its  view,  the  existing  regulatory 
framework  provides  ample  incentives 
for  licensees  to  notify  their  contractors 
of  the  prohibitions  on  discrimination. 
Winston  &  Strawn 's  basic  concern, 
however,  is  that  these  proposed 
subsections  do  not  specify  in  any  detail 
the  licensee's  contractor  notification 
requirements  and  yet  the  NRC  may  seek 
to  take  enforcement  action  against  a 
licensee  for  violations  of  the  notification 
provision. 

It  should  be  noted  that  the  NRC 
continues  to  find  instances  of  contractor 
discrimination  which  indicate  that  there 
is  a  continuing  need  for  licensees  to 
work  with  their  contractors  to  eliminate 
discrimination.  A  basic  need  in  this  area 
is  for  contractors  to  be  fully  apprised  of 
their  responsibilities  and  the 
prohibition  on  discrimination.  The 
intent  of  these  subsections  was  to 
prompt  licensees  to  take  whatever 
actions  they  believe  to  be  necessary  to 
ensure  that  their  contractors  are 
informed  of  the  prohibitions  against 
discrimination,  not  to  impose  rigid  or 
prescriptive  requirements  as  to  how. 
when  or  how  often  licensees  are  to 
notify  their  contractors  of  the 
prohibitions. 

The  proposed  notification 
requirement  was  not  expressed  in 
mandatory  language,  rather  the  language 
used  provided  NRC's  expectation.  "This 
may  make  enforcement  difficult. 
Therefore,  rather  than  embark  on  a  new 
rulemaking  at  this  time  to  provide  more 
specificity,  the  language  will  be  deleted. 
However,  the  NRC  continues  to  believe 
that  it  is  in  the  interest  of  the  public 
health  and  safety  that  each  licensee  take 
sufficient  steps  to  assure  that  its 
contractors  are  aware  of  the  prohibitions 
against  discrimination.  The  need  for 
rulemaking  on  this  notification  matter 
may  be  revisited  following  the 
completion  of  the  staffs  report  to  the 
Commission  on  its  reassessment  of  the 
NRC  program  for  protecting  allegers 
against  retaliation.  58  FR  41108  (August 
2. 1993).  The  NRC  emphasizes, 
however,  regardless  of  whether  a 
notificatiiHi  provision  is  specified  in  the 
regulations,  licensees  will  be  subject  to 
enforcement  actions  for  discrimination 
caused  by  their  contractors. 
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IV.  EnTironmeiital  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51. 22(c)(2).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  the  final  rule. 

V.  Paperwork  Reduction  Act  Statement 

The  final  rule  does  not  contain  new 
or  amended  information  collection 
requirements  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget,  approval  numbers  3150- 
0044.  -0017.  -0020.  -0011. -0127. 
-0135.  -0009.  -0132,  and  0032. 

VI.  Regulatory  Analysis 

The  Commission  finds  that  there  is  no 
alternative  to  amending  the  regulations 
because  most  of  the  amendments  are 
statutorily  mandated  as  required  by  the 
Energy  Policy  Act  of  1992.  The  final 
rule  is  intended  to  conform  the 
Commission's  regulations  to  the  nuclear 
whistleblower  provisions  of  the  Energy 
Policy  Act  of  1992.  The  final  rule 
extends  and  clarifies  protection  to  new 
classes  of  employees  and  employers  and 
extends  the  period  in  which  an 
employee  may  file  a  whistleblower 
complaint.  The  foregoing  constitutes  the 
regulatory  analysis  for  the  final  rule. 

Vn.  Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)). 
the  Commission  certifies  that  this  rule 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  final  rule  conforms  the 
Commission's  regulations  to  the  nuclear 
whistleblower  provisions  of  the  Energy 
Policy  Act  of  1992. 

Vm.  Backfit  Analysis 

The  Nuclear  Regulatory  Commission 
has  determined  that  the  backfit  rule,  10 
CFR  50.109.  does  not  apply  to  the  final 
rule  and  that  a  backfit  analysis  is  not 
required  for  the  final  rule  because  these 
amendments  are  required  by  law  and/or 
do  not  involve  any  provisions  which 
would  impose  backets  as  defined  in  10 
CFR  50.109(a)(1). 

List  of  Subjects 

10  CFR  Part  J  9— Criminal  penalties. 
Environmental  protection.  Nuclear 
materials,  Nuclear  power  plants  and 
reactors.  Occupational  safety  and 
health.  Radiation  protection.  Reporting 
and  recordkeeping  requirements.  Sex 
discrimination. 


10  CFR  Part  50— Byproduct  material. 
Criminal  penalties.  Government 
contracts.  Intergovernmental  relations. 
Isotopes,  Nuclear  materials.  Radiation 
protection.  Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  40— Criminal  penalties, 
Government  contracts.  Hazardous 
materials  transportation.  Nuclear 
materials.  Reporting  and  recordkeeping 
requirements,  Source  material. 
Uranium. 

10  CFR  Part  50— Antitrust,  Classified 
information.  Criminal  penalties,  Fire 
protection.  Intergovernmental  relations. 
Nuclear  power  plants  and  reactors. 
Radiation  protection.  Reactor  siting 
criteria.  Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  60— Criminal  penalties, 
High-level  waste.  Nuclear  power  plants 
and  reactors.  Nuclear  materials, 
Reporting  and  re^ofdkeeping 
requirements,  vfeste  treatment  and 
disposal. 

10  CFR  Part  6  J— Criminal  penalties. 
Low-level  waste.  Nuclear  materials. 
Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal. 

10  CFR  Part  70— Criminal  penalties. 
Hazardous  materials — transportation. 
Material  control  and  accounting. 
Nuclear  materials.  Packing  and 
containers.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Scientific  equipment. 
Security  measures.  Special  nuclear 
material. 

10  CFR  Part  72 — ^Manpower  training 
programs.  Nuclear  materials. 
Occupational  safety  and  health. 
Reporting  and  recordkeeping 
requirements.  Security  measures.  Spent 
ftiel. 

10  CFR  Part  150— Criminal  penalties. 
Hazardous  materials — transportation. 
Intergovernmental  relations.  Nuclear 
materials.  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Source  material.  Special  nuclear 
material. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  parts  19,  30, 40. 
50.  60,  61,  70,  72,  and  150. 

PART  1&-N0TICES.  INSTRUCTIONS. 
AND  REPORTS  TO  WORKERS: 
INSPECTION  AND  INVESTIGATIONS 

1.  The  authority  citation  for  part  19  is 
revised  to  read  as  follows: 

Authority:  Sees.  53.  63,  81, 103, 104, 161, 
186, 68  Stat.  930,  933,  935,  936,  937,948, 


955,  as  amended,  sec  234,  83  Stat  444.  as 
amended  (42  U.S.C  2073,  2093,  2111,  2133, 
2134,  2201,  2236,  2282);  sec.  201,  88  Stat 
1242,  as  amended  (42  U.S.C  5841).  Pub.  L. 
95-601,  sec.  10, 92  Stat  2951  as  amended  by 
Pub.  L.  102-486.  sec.  2902, 106  Stat  3123  (42 
U.S.C  5851). 

2.  In  §  19.11,  paragraph  (c)  is  revised 
to  read  as  follows: 

f  19.11  Posting  of  notices  to  workers. 

(c)  Each  licensee  and  each  applicant 
for  a  specific  license  shall  prominently 
post  NRC  Form  3.  (Revision  dated  June 
1993),  "Notice  to  Employees." 

Note:  Copies  of  NRC  Form  3  may  be 
obtained  by  writing  to  the  Regional 
Administrator  of  the  appropriate  U.S. 
Nuclear  Regulatory  Commission  Regional 
Office  listed  in  appendix  D  to  part  20  of  this 
chapter  or  by  contacting  the  NRC  InformaUon 
and  Records  Management  Branch  (telephone 
no.  301-492-6138). 


PART  30-RULES  OF  GENERAL 
APPLICABILITY  TO  DOMESTIC 
LICENSING  OF  BYPRODUCT 
MATERIAL 

3.  The  authority  citation  for  part  30  is 
revised  to  read  as  follows: 

Authority:  Sees.  81, 82, 161, 182, 183. 186, 
68  Stat  935.  948,  953.  954.  955,  as  amended, 
sec.  234,  83,  Stat  444,  as  amended  (42  U.S.C 
2111,  2112,  2201.  2232.  2233.  2236,  2282); 
sees.  201  as  amended,  202.  206.  88  Stat. 
1242,  as  amended,  1244. 1246  (42  U.S.C 
5841.  5842,  5846). 

Section  30.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat  2951  as  amended  by 
Pub.  L.  102-486,  sec.  2902, 106  Stat  3123, 
(42  use.  5851).  Section  30.34(b)  also  issued 
under  sec.  184,  68  Stat.  954,  as  amended  (42 
U.S.C  2234).  Section  30.61  also  issued  under 
sec.  187,  68  Stat.  955  (42  U.S.C.  2237). 

4.  Section  30.7  is  revised  to  read  as 
follows: 

§  30.7    Employee  protection. 

(a)  Discrimination  by  a  Conunission 
licensee,  an  applicant  for  a  Commission 
license,  or  a  contractor  or  subcontractor 
of  a  Commission  licensee  or  applicant 
against  an  employee  for  engaging  in 
certain  protected  activities  is  prohibited. 
Discrimination  includes  discharge  and 
other  actions  that  relate  to 
compensation,  terms,  conditions,  or 
privileges  of  employment.  The  protected 
activities  are  established  in  section  211 
of  the  Energy  Reorganization  Act  of 
1974,  as  amended,  and  in  general  are 
related  to  the  administration  or 
enforcement  of  a  requirement  imposed 
under  the  Atomic  Energy  Act  or  the 
Energy  Reorganization  Act. 

(1)  "The  protected  activities  include 
but  are  not  limited  to: 

(i)  Providing  the  Commission  or  his  or 
her  employer  information  about  alleged 
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violations  of  either  of  the  statutes 
named  in  paragraph  (a)  introductory 
text  of  this  section  or  possible  violations 
of  requirements  imposed  under  either  of 
those  statutes; 

(ii)  Refusing  to  engage  in  any  practice 
made  unlawful  under  either  of  the 
statutes  named  in  paragraph  (a) 
introductory  text  or  under  these 
requirements  if  the  employee  has 
identified  the  alleged  illegality  to  the 
employer. 

(lii)  Requesting  the  Commission  to 
institute  action  against  his  or  her 
employer  for  the  administration  or 
enforcement  of  these  requirements; 

(Iv)  Testifying  in  any  Commission 
proceeding,  or  before  Congress,  or  at  any 
Federal  or  State  proceeding  regarding 
any  provision  (or  proposed  provision)  of 
either  of  the  statutes  named  in 
paragraph  (a)  introductory  text. 

(v)  Assisting  or  participating  in,  or  is 
about  to  assist  or  participate  in,  these 
activities. 

(2)  These  activities  are  protected  even 
if  no  formal  proceeding  is  actually 
initiated  as  a  resuh  of  the  employee 
assistance  or  participation. 

(3)  This  section  has  no  application  to 
any  employee  alleging  discrimination 
prohibited  by  this  section  who,  acting 
without  direction  from  his  or  her 
employer  (or  the  employer's  agent), 
deliberately  causes  a  violation  of  any 
requirement  of  the  Energy 
Reorganization  Act  of  1974.  as 
amended,  or  the  Atomic  Energy  Act  of 
1934.  as  amended. 

(b)  Any  employee  who  believes  that 
he  or  she  has  be^  discharged  or 
otherwise  discriminated  against  by  any 
person  for  engaging  in  protected 
activities  specified  in  paragraph  {a)(l)  of 
this  section  may  seek  a  remedy  for  the 
discharge  or  discrimination  through  an 
administrative  proceeding  in  the 
Department  of  Labor.  The 
administrative  proceeding  must  be 
initiated  within  180  days  after  an 
alleged  violation  occurs.  The  employee 
may  do  this  by  filing  a  complaint 
alleging  the  violation  with  the 
Department  of  Labor,  Emplo}Tment 
Standards  Administration,  Wage  and 
Hour  Division.  The  Department  of  Labor 
may  order  reinstatement,  back  pay,  and 
compensatory  damages. 

(c)  A  violation  of  paragraphs  (a),  (e). 
or  (f)  of  this  section  by  a  Commission 
licensee,  an  applicant  for  a  Commission 
license,  or  a  contractor  or  subcontractor 
of  a  Commission  licensee  or  applicant 
may  be  grounds  for — 

(1)  Denial,  revocation,  or  suspension 
of  the  license. 

(2)  Imposition  of  a  civil  penalty  on  the 
licensee  or  applicant. 

(3)  Other  enforcement  action. 


(d)  Actions  taken  by  an  employer,  or 
others,  which  adversely  affect  an 
employee  may  be  predicated  upon 
nondiscriminatory  grounds.  The 
prohibition  applies  when  the  adverse 
action  occurs  because  the  employee  has 
engaged  in  protected  activities.  An 
employee's  engagement  in  protected 
activities  does  not  automatically  render 
him  or  her  immune  from  discharge  or 
discipline  for  legitimate  reasons  or  from 
adverse  action  didated  by 
nonprohibited  considerations. 

(ej(l)  Each  specific  licensee,  each 
applicant  for  a  specific  license,  and  each 
general  licensee  subject  to  part  19  shall 
prominently  post  the  revision  of  NRC 
Form  3.  "Notice  to  Employees," 
referenced  in  10  CFR  19.n(c). 

(2)  The  posting  of  NRC  Form  3  must 
be  at  locations  sufficient  to  permit 
employees  protected  by  this  section  to 
observe  a  copy  on  the  way  to  or  from 
their  place  of  work.  Premises  must  be 
posted  not  later  than  30  days  after  an 
application  is  docketed  and  remain 
posted  while  the  application  is  pending 
before  the  Commission,  during  the  term 
of  the  license,  and  for  30  days  following 
license  termination. 

Note:  Copies  of  NRC  Form  3  may  be 
obtained  by  writing  to  the  Regional 
Administrator  of  the  appropriate  U.S. 
Nuclear  Regulatory  Ccniunission  Regional 
Office  listed  in  appendix  D  to  pert  20  of  this 
chapter  or  by  contacting  the  NRC  Information 
and  Records  Management  Branch  (telephone 
no.  301-492-8138). 

(f)  No  agreement  affecting  the 
compensation,  terms,  conditions,  or 
privileges  of  employment,  including  an 
agreement  to  settle  a  complaint  filed  by 
an  employee  with  the  Department  of 
Labor  pursuant  to  section  211  of  the 
Energy  Reorganization  Act  of  1974.  as 
amended,  may  contain  any  provision 
which  would  prohibit,  restrict,  or 
otherwise  discourage  an  employee  firom 
participating  in  protected  activity  as 
defined  in  paragraph  (a)(1)  of  this 
section  including,  but  not  limited  to. 
providing  information  to  the  NRC  or  to 
his  or  her  employer  on  potential 
violations  or  other  matters  within  NRC's 
regulatory  responsibilities. 

PART  4fr-00MESTIC  LICENSING  Of 
SOURCE  MATERIAL 

5.  The  authority  citation  for  part  40  is 
revised  to  read  as  follows: 

Authority:  Sees.  62.  63.  64.  65.  81.  161. 
182. 183. 186,  68  SUL  932.  933.  935.  946. 
953.  954.  955.  as  amended,  sees.  lle(2).  83. 
84.  Pub.  L.  95-604.  92  Stat.  3033.  as 
amended.  3039.  sec.  234.  83  Stat  444,  as 
amended  (42  IJ.S.C.  2014(e)(2),  2092.  2093. 
2094.  2095.  2111.  2113.  2114.  2201.  2232, 
2233.  2236.  2282):  sec.  274.  Pub.  L.  86-373. 
73  Stat.  688  (42  U.S.C  2021  h  sees.  201,  as 


amended.  202.  206. 88  Stat.  1242.  as 
amended,  1244. 1246  (42  U.S.C  5841.  5842. 
5846):  sec.  275.  92  SUt.  3021.  as  amended  by 
Pub.  L  97-415.  96  Stat.  2067  (42  U.S.C 
2022). 

Section  4a7  also  issued  under  Pub.  L.  95- 
601.  sec  10, 92  Sut.  2951  as  amended  by 
Pub.  L  102-486.  sec.  2902. 106  StoL  3123. 
(42  use.  5851).  Section  40.31(g)  also  issued 
under  sec.  122.  68  StaL  939  (42  U.S.C  2152). 
Section  40.46  also  issued  under  sec.  184.  68 
Stat.  954.  as  amended  (42  U.S.C  2234). 
Section  40.71  also  issued  under  sec  187.  68 
Stat.  955  (42  U.S.C  2237). 

6.  Section  40.7  is  revised  to  read  as 
follows: 

§  40.7    EmployM  protodion. 

(a)  Discrimination  by  a  Commission 
licen.see.  an  applicant  for  a  Commission 
license,  or  a  contractor  or  subcontractor 
of  a  Commission  licensee  or  applicant 
against  an  employee  for  engaging  in 
certain  protected  activities  is  prohibited. 
Discrimination  includes  discharge  and 
other  actions  that  relate  to 
compensation,  terms,  conditions,  or 
privileges  of  employment.  The  protected 
activities  are  established  in  section  211 
of  the  Energy  Reorganization  Act  of 
1974.  as  amended,  and  in  general  are 
related  to  the  administration  or 
enforcement  of  a  requirement  imposed 
under  the  Atomic  Energy  Act  or  the 
Energy  Reorganization  Act. 

(1)  The  protected  activities  include 
but  are  not  limited  to: 

(i)  Providing  the  Commission  or  his  or 
her  employer  information  about  alleged 
violations  of  either  of  the  statutes 
named  in  paragraph  (a)  introductory 
text  of  this  section  or  possible  violations 
of  requirements  imposed  under  either  of 
those  statutes; 

(ii)  Refusing  to  engage  in  any  practice 
made  unlawful  under  either  of  the 
statutes  named  in  paragraph  (a) 
introductory  text  or  under  these 
requirements  if  the  employee  has 
identified  the  alleged  illegality  to  the 
employer. 

(lii)  Requesting  the  Commission  to 
institute  action  against  his  or  her 
employer  for  the  administration  or 
enforcement  of  these  requirements; 

(iv)  Testifying  in  any  Commission 
proceeding,  or  before  Congress,  or  at  any 
Federal  or  State  pr(x:eeding  regarding 
any  provision  (or  proposed  provision)  of 
either  of  the  statutes  named  in 
paragraph  (a)  introductory  text. 

(vfAssisting  or  participating  in.  or  is 
about  to  assist  or  participate  in,  these 
activities. 

(2)  These  activities  are  protected  even 
if  no  formal  proceeding  is  actually 
initiated  as  a  result  of  the  employee 
assistance  or  participation. 

(3)  This  section  has  no  application  to 
any  employee  alleging  discrimination 
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prohibited  by  this  section  who.  acting 
without  direction  from  his  or  her 
employer  (or  the  employer's  agent), 
deliberately  causes  a  violation  of  any 
requirement  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended,  or  the  Atomic  Energy  Act  of 
1954,  as  amended. 

(b)  Any  employee  who  believes  that 
he  or  she  has  been  discharged  or 
otherwise  discriminated  against  by  any 
person  for  engaging  in  protected 
activities  specified  in  paragraph  (a)(1)  of 
this  section  may  seek  a  remedy  for  the 
discharge  or  discrimination  through  an 
adiAinistrative  proceeding  in  the 
Department  of  Labor.  The 
administrative  proceeding  must  be 
initiated  within  180  days  after  an 
alleged  violation  occurs.  The  employee 
may  do  this  by  filing  a  complaint 
alleging  the  violation  with  the 
Department  of  Labor,  Employment 
Standards  Administration,  Wage  and 
Hour  Division.  The  Department  of  Labor 
may  order  reinstatement,  back  pay.  and 
compensatory  damages. 

(c)  A  violation  of  paragraphs  (a),  (e), 
or  (f)  of  this  section  by  a  Commission 
licensee,  an  applicant  for  a  Commission 
license,  or  a  contractor  or  subcontractor 
of  a  Commission  Ucensee  or  applicant 
may  be  grounds  for — 

(1)  Denial,  revocation,  or  suspension 
of  the  license. 

(2)  Imposition  of  a  civil  penalty  on  the 
licensee  or  applicant. 

(3)  Other  enforcement  action. 

(d)  Actions  taken  by  an  employer,  or 
others,  which  adversely  affect  an 
employee  may  be  predicated  upon 
nondiscriminatory  grounds.  The 
prohibition  applies  when  the  adverse 
action  occiu^  because  the  employee  has 
engaged  in  protected  activities.  An 
employee's  engagement  in  protected 
activities  does  not  automatically  render 
him  or  her  immune  from  discharge  or 
discipline  for  legitimate  reasons  or  from 
adverse  action  dictated  by 
nonprohibited  considerations. 

(e)(1)  Each  specific  licensee,  each 
applicant  for  a  specific  license,  and  each 
general  licensee  subject  to  part  19  shall 
prominently  post  the  revision  of  NRC 
Form  3,  "Notice  to  Employees", 
referenced  in  10  CFR  19.11(c). 

(2)  The  posting  of  NRC  Form  3  must 
be  at  locations  sufficient  to  permit 
employees  protected  by  this  section  to 
observe  a  copy  on  the  way  to  or  frt)m 
their  place  of  work.  Premises  must  be 
posted  not  later  than  30  days  after  an 
application  is  docketed  and  remain 
posted  while  the  application  is  pending 
before  the  Commission,  during  the  term 
of  the  license,  and  for  30  days  following 
license  termination. 


Note:  Copies  of  NRC  Form  3  may  he 
obtained  by  %vriting  to  the  Regional 
Administrator  of  the  appropriate  U.S. 
Nuclear  Regulatory  Commission  Regional 
Office  listed  in  appendix  D  to  part  20  of  this 
chapter  or  by  contacting  the  NRC  Information 
and  Records  Management  Branch  (telephone 
no.  301-492-8138). 

(f)  No  agreement  affecting  the 
compensation,  terms,  conditions,  or 
privileges  of  employment,  including  an 
agreement  to  settle  a  complaint  filed  by 
an  employee  with  the  Department  of 
Labor  pursuant  to  section  21 1  of  the 
Energy  Reorganization  Act  of  1974,  may 
contain  any  provision  which  would 
prohibit,  restrict,  or  otherwise 
discourage  an  employee  from 
participating  in  protected  activity  as 
deHned  in  paragraph  (a)(1)  of  this 
section  including,  but  not  limited  to, 
providing  information  to  the  NRC  or  to 
his  or  her  employer  on  potential 
violations  or  other  matters  within  NRC's 
regulatory  responsibilities. 

PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

7.The  authority  citation  for  part  50  is 
revised  to  read  as  follows: 

Authority:  Sees.  102. 103. 104. 105, 161, 
182.  183. 186, 189.  68  Stat.  936.  937,  938, 
948.  953,  954,  955,  956,  as  amended,  sec. 
234. 83  Stat.  1244,  as  amended  (42  U.S.C 
2132.  2133.  2134,  2135.  2201,  2232.  2233. 
2236,  2239.  2282);  sees.  201,  as  amended. 
202.  206.  88  Stat.  1242.  as  amended,  1244. 
1246  (42  U.S.C  5841,  5842.  5846). 

Section  50.7  is  also  issued  under  Pub.  L. 
95-601.  sec.  10.  92  Stat.  2951  as  amended  by 
Pub.  L  102-486,  sec.  2902. 106  Stat.  3123. 
(42  U.S.C  5851).  Section  50.10  also  issued 
under  sees.  101, 185. 68  Stat.  936.  955,  as 
amended  (42  U.S.C  2131.  2235):  sec  102. 
Pub.  L.  91-190,  82  Stat.  853  (42  U.S.C  4332). 
Sections  50.13.  50.54(dd),  and  50.103  also 
issued  under  sec.  108. 68  Stat.  939.  as 
amended  (42  U.S.C  2138).  Sections  50.23, 
50.35,  50.55.  and  50.56  also  issued  under  sec. 
185.  68  Stat.  955  (42  U.S.C  2235).  Sections 
50.33a,  50.55a  and  Appendix  Q  also  issued 
under  sec.  102.  Pub.  L  91-190,  83  Stat.  853 
(42  U.S.C  4332).  Sections  50.34  and  50.54 
also  issued  under  sec.  204,  88  Stat.  1245  (42 
U.S.C  5844).  Sections  50.58.  50.91.  and 
50.92  also  issued  under  Pub.  L  97-415, 96 
Stat.  2073  (42  U.S.C  2239).  Section  50.78 
also  issued  under  sec.  122, 68  Stat.  939  (42 
U.S.C  2152).  Sections  50.80-50-81  also 
issued  under  sec.  184,  68  Stat.  954.  as 
amended  (42  U.S.C  2234).  Appendix  F  also 
issued  under  sec.  187.  68  Stat.  955  (42  U.S.C 
2237). 

8.  Section  50.7  is  revised  to  read  as 
follows: 

§  50.7    Employee  protection. 

(a)  Discrimination  by  a  Commission 
licensee,  an  applicant  for  a  Commission 
license,  or  a  contractor  or  subcontractor 


of  a  Commission  licensee  or  applicant 
against  an  employee  for  engaging  in 
certain  protected  activities  is  prohibited. 
Discrimination  includes  discharge  and 
other  actions  that  relate  to 
comp)ensation,  terms,  conditions,  or 
privileges  of  employment.  The  protected 
activities  are  established  in  section  211 
of  the  Energy  Reorganization  Act  of 
1974,  as  amended,  and  in  general  are 
related  to  the  administration  or 
enforcement  of  a  requirement  imposed 
under  the  Atomic  Energy  Act  or  the 
Energy  Reorganization  Act. 

(1)  The  protected  activities  include 
but  are  not  limited  to: 

(i)  Providing  the  Commission  or  his  or 
her  employer  information  about  alleged 
violations  of  either  of  the  statutes 
named  in  paragraph  (a)  introductory 
text  of  this  section  or  possible  violations 
of  requirements  imposed  under  either  of 
those  statutes; 

(ii)  Refusing  to  engage  in  any  practice 
made  unlawful  under  either  of  the 
statutes  named  in  paragraph  (a) 
introductory  text  or  under  these 
requirements  if  the  employee  has 
identified  the  alleged  illegality  to  the 
employer; 

(lii)  Requesting  the  Commission  to 
institute  action  against  his  or  her 
employer  for  the  administration  or 
enforcement  of  these  requirements; 

(iv)  Testifying  in  any  Commission 
proceeding,  or  before  Congress,  or  at  any 
Federal  or  State  proceeding  regarding 
any  provision  (or  proposed  provision)  of 
either  of  the  statutes  named  in 
paragraph  (a)  introductory  text. 

(v)  Assisting  or  participating  in,  or  is 
about  to  assist  or  participate  in,  these 
activities. 

(2)  These  activities  are  protected  even 
if  no  formal  proceeding  is  actually 
initiated  as  a  result  of  the  employee 
assistance  or  participation. 

(3)  This  section  has  no  application  to 
any  employee  alleging  discrimination 
prohibited  by  this  section  who.  acting 
without  direction  from  his  or  her 
employer  (or  the  employer's  agent), 
deliberately  causes  a  violation  of  any 
requirement  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended,  or  the  Atomic  Energy  Act  of 
1954,  as  amended. 

(b)  Any  employee  who  believes  that 
he  or  she  has  been  discharged  or 
otherwise  discriminated  against  by  any 
person  for  engaging  in  protected 
activities  specified  in  paragraph  (a)(1)  of 
this  section  may  seek  a  remedy  for  the 
discharge  or  discrimination  tlurough  an 
administrative  proceeding  in  the 
Department  of  Labor.  The 
administrative  proceeding  must  be 
initiated  within  180  days  after  an 
alleged  violation  occurs.  The  employee 


\ 


may  do  this  by  filing  a  complaint 
alleging  the  violation  with  the 
Department  of  Labor,  Employment 
Standards  Administration,  Wage  and 
Hour  Division.  The  Department  of  Labor 
may  order  reinstatement,  back  pay,  and 
compensatory  damages. 

(c)  A  violation  of  paragraph  (a),  (e).  or 
(f)  of  this  section  by  a  Commission 
licensee,  an  applicant  for  a  Commission 
license,  or  a  contractor  or  subcontractor 
of  a  Commission  licensee  or  applicant 
may  be  grounds  for — 

(1)  Denial,  revocation,  or  suspension 
of  the  license. 

(2)  Imposition  of  a  civil  penahy  on  the 
licensee  or  applicant. 

(3)  Other  enforcement  action. 

(d)  Actions  taken  by  an  employer,  or 
others,  which  adversely  affect  an 
employee  may  be  predicated  upon 
nondiscriminatory  grounds.  The 
prohibition  applies  when  the  adverse 
action  occurs  because  the  employee  has 
engaged  in  protected  activities.  An 
employee's  engagement  in  protected 
activities  does  not  automatically  render 
him  or  her  immune  from  discharge  or 
discipline  for  legitimate  reasons  or  ftxtm 
adverse  action  dictated  by 
nonprohibited  considerations. 

(e)  Each  licensee  and  each  applicant 
for  a  license  shall  prominently  post  the 
revision  of  NRC  Form  3.  "Notice  to 
Employees,"  referenced  in  10  CFR 
19.11(c).  This  form  must  be  posted  at 
locations  sufficient  to  permit  employees 
protected  by  this  section  to  observe  a 
copy  on  the  way  to  or  from  their  place 
of  work.  Premises  must  be  posted  not 
later  than  30  days  after  an  application 

is  docketed  and  remain  posted  while  the 
application  is  pending  biefore  the 
Commission,  during  the  term  of  the 
license,  and  for  30  days  following 
license  termination. 

Note:  Copies  of  NRC  Form  3  may  be 
obtained  by  writing  to  the  Regional 
Administrator  of  the  appropriate  U.S. 
Nuclear  Regulatory  Commission  Regional 
Office  listed  in  appendix  D  to  part  20  of  this 
chapter  or  by  contacting  the  NRC  Information 
and  Records  Management  Branch  (telephone 
no.  301-492-8138). 

(0  No  agreement  affecting  the 
compensation,  terms,  conditions,  or 
privileges  of  employment,  including  an 
agreement  to  settle  a  complaint  filed  by 
an  employee  with  the  Department  of 
Labor  pursuant  to  section  211  of  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  may  contain  any  provision 
which  would  prohibit,  restrict,  or 
otherwise  discourage  an  employee  from 
participating  in  protected  activity  as 
defined  in  paragraph  (a)(1)  of  this 
section  including,  but  not  limited  to, 
providing  information  to  the  NRC  or  to 
his  or  her  employer  on  potential 


violations  or  other  matters  within  NRC's 
regulatory  responsibilities. 

PART  60— DISPOSAL  OF  HIGH-LEVEL 
RADIOACTIVE  WASTES  IN  GEOLOGIC 
REPOSITORIES 

9.  The  authority  citation  for  part  60  is 
revised  to  read  as  follows: 

Authority:  Sees.  51,  53.62,63.65.81.161, 
182. 183,  68  Stat  929,  930,  932,  933.  935. 
948,  953. 954.  as  amended  (42  U.S.C  2071. 
2073.  2092.  2093.  2095.  2111,  2201.  2232. 
2233);  sees.  202.  206,  88  Stat.  1244. 1246  (42 
U.S.C  5842.  5846);  sees.  10  and  14.  Pub.  L. 
95-601.  92  Stat.  2951  (42  U.S.C.  2021a  and 
5851);  sec.  102.  Pub.  L.  91-190.  83  Stat.  853 
(42  U.S.C  4332);  sees.  114. 121.  Pub.  L  97- 
425.  96  Stat.  2213(g).  2228.  as  amended  (42 
U.S.C  10134. 10141)  and  Pub.  L.  102-486. 
sec.  2902. 106  Stat.  3123  (42  U.S.C.  5851). 

10.  Section  60.9  is  revised  to  read  as 
follows: 

S  60.9    Employee  protection. 

(a)  Discrimination  by  a  Commission 
licensee,  an  applicant  for  a  Commission 
license,  or  a  contractor  or  subcontractor 
of  a  Commission  licensee  or  applicant 
against  an  employee  for  engaging  in 
certain  protected  activities  is  prohibited. 
Discrimination  includes  discbarge  and 
other  actions  that  relate  to 
compensation,  terms,  conditions,  or 
privileges  of  employment.  The  protected 
activities  are  established  in  section  211 
of  the  Energy  Reorganization  Act  of 
1974,  as  amended,  and  in  general  are 
related  to  the  administration  or 
enforcement  of  a  requirement  imposed 
under  the  Atomic  Energy  Act  or  the 
Energy  Reorganization  Act. 

(1)  The  protected  activities  include 
but  are  not  limited  to: 

(i)  Providing  the  Commission  or  his  or 
her  employer  information  about  alleged 
violations  of  either  of  the  statutes 
named  in  paragraph  (a)  introductory 
text  of  this  section  or  possible  violations 
of  requirements  imposed  under  either  of 
those  statutes; 

(ii)  Refusing  to  engage  in  any  practice 
made  unlawful  under  either  of  the 
statutes  named  in  paragraph  (a) 
introductory  text  or  under  these 
requirements  if  the  employee  has 
identified  the  alleged  illegality  to  the 
employer; 

(iii)  Requesting  the  Commission  to 
institute  action  against  his  or  her 
employer  for  the  administration  or 
enforcement  of  these  requirements: 

(iv)  Testifying  in  any  Commission 
proceeding,  or  before  Congress,  or  at  any 
Federal  or  State  proceeding  regarding 
any  provision  (or  proposed  provision)  of 
either  of  the  statutes  named  in 
paragraph  (a)  introductory  text. 


(v)  Assisting  or  participating  in,  or  is 
about  to  assist  or  participate  in,  these 
activities. 

(2)  These  activities  are  protected  even 
if  no  formal  proceeding  is  actually 
initiated  as  a  result  of  the  employee 
assistance  or  participation. 

(3)  This  section  has  no  application  to 
any  employee  alleging  discrimination 
prohibited  by  this  section  who.  acting 
without  direction  from  his  or  her 
employer  (or  the  employer's  agent), 
deliberately  causes  a  violation  of  any 
requirement  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended,  or  the  Atomic  Energy  Act  of 
1954,  as  amended. 

(b)  Any  employee  who  believes  that 
he  or  she  has  been  discharged  or 
otherwise  discriminated  against  by  any 
person  for  engaging  in  protected 
activities  specified  in  paragraph  (a)(1)  of 
this  section  may  seek  a  remedy  for  the 
discharge  or  discrimination  through  an 
administrative  proceeding  in  the 
Department  of  Labor.  The 
administrative  proceeding  must  be 
initiated  within  180  days  after  an 
alleged  violation  occurs.  The  employee 
may  do  this  by  filing  a  complaint 
alleging  the  violation  with  the 
Department  of  Labor.  Employment 
Standards  Administration,  Wage  and 
Hour  Division.  The  E)epartment  of  Labor 
may  order  reinstatement,  back  pay,  and 
compensatory  damages. 

(c)  A  violation  of  paragraph  (a),  (e).  or 
(0  of  this  section  by  a  Commission 
licensee,  an  applicant  for  a  Commission 
license,  or  a  contractor  or  subcontractor 
of  a  Commission  licensee  or  applicant 
may  be  grounds  for — 

(1)  Denial,  revocation,  or  suspension 
of  the  Ucense. 

(2)  Imposition  of  a  civil  penalty  on  the 
licensee  or  applicant. 

(3)  Other  enforcement  action. 

(d)  Actions  taken  by  an  employer,  or 
others,  which  adversely  affect  an 
employee  may  be  predicated  upon 
nondiscriminatory  grounds.  The 
prohibition  applies  when  the  adverse 
action  occurs  because  the  employee  has 
engaged  in  protected  activities.  An 
employee's  engagement  in  protected 
activities  does  not  automatically  render 
him  or  her  immune  from  discharge  or 
discipline  for  legitimate  reasons  or  from 
adverse  action  dictated  by 
nonprohibited  considerations. 

(e)  Each  licensee  and  each  applicant 
for  a  license  shall  prominently  post  the 
revision  of  NRC  Form  3.  "Notice  to 
Employees,"  referenced  in  10  CFR 
19.11(c).  This  form  must  be  posted  at 
locations  sufficient  to  permit  employees 
protected  by  this  section  to  observe  a 
copy  on  the  way  to  or  from  their  place 
of  work.  Premises  must  be  posted  not 
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later  than  30  days  after  an  application 
is  docketed  and  remain  posted  while  the 
application  is  pending  biBfore  the 
Conunission,  during  the  term  of  the 
license,  and  for  30  days  following 
license  termination. 

Note:  Copies  of  NRC  Form  3  may  be 
obtained  by  wrriting  to  the  Regional 
Administrator  of  the  appropriate  U.S. 
Nuclear  Regulatory  Commission  Regional 
OfTice  listed  in  appendix  D  to  Part  20  of  this 
chapter  or  by  contacting  the  NRC  Information 
and  Records  Management  Branch  (telephone 
no.  301-492-«138). 

(f)  No  agreement  affecting  the 
compensation,  terms,  conditions,  or 
privileges  of  employment,  including  an 
agreement  to  settle  a  complaint  filed  by 
an  employee  with  the  Department  of 
Labor  pursuant  to  section  211  of  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  may  contain  any  provision 
which  would  prohibit,  restrict,  or 
otherwise  discourage  an  employee  firom 
participating  in  protected  activity  as 
defined  in  paragraph  (a)(1)  of  this 
section  including,  but  not  limited  to, 
providing  information  to  the  NRC  or  to 
his  or  her  employer  on  potential 
violations  or  other  matters  within  NRC's 
regulatory  responsibilities. 

PART61— UCENSINO 
REQUIREMENTS  FOR  LAND 
DISPOSAL  OF  RADIOACTIVE  WASTE 

11.  The  authority  citation  for  part  61 
is  revised  to  read  as  foUovrs: 

Authority:  Sees.  53.  57.  62,  63. 65.  81. 161, 
182. 183.  68  Stat  930.  932,  933.  935.  948. 
953. 954,  as  amended  (42  U.S.C  2073.  2077, 
2002.  2093.  2095.  2111.  2201.  2232.  2233); 
sees.  202,  206,  88  Stat  1244. 1246.  (42  U.S.C 
5642.  5846);  sees.  10  and  14,  Pub.  L.  95-601, 
92  Stat  2951  (42  U.S.C.  2021a  and  5851)  and 
Pub.  L.  102-486,  sec.  2902, 106  Stat  3123, 
(42  U.S.C  5851). 

12.  Section  61.9  is  revised  to  read  as 
follows: 

1 61 .9    EmployM  protectton. 

(a)  Discrimination  by  a  Commission 
licensee,  an  applicant  for  a  Commission 
license,  or  a  contractor  or  subcontractor 
of  a  Commission  licensee  or  applicant 
against  an  employee  for  engaging  in 
certain  protected  activities  is  prohibited. 
Discrimination  includes  discharge  and 
other  actions  that  relate  to 
compensation,  terms,  conditions,  or 
privileges  of  employment.  The  protected 
activities  are  established  in  section  211 
of  the  Energy  Reorganization  Act  of 
1974,  as  amended,  and  in  general  are 
related  to  the  administration  or 
enforcement  of  a  requirement  imposed 
imder  the  Atomic  Energy  Act  or  the 
Energy  Reorganization  Act. 

(1)  The  protected  activities  include 
but  are  not  limited  to: 


(i)  Providing  the  Commission  or  his  or 
her  employer  information  about  alleged 
violations  of  either  of  the  statutes 
named  in  paragraph  (a)  introductory 
text  of  the  section  or  possible  violations 
of  requirements  imposed  under  either  of 
those  statutes; 

(ii)  Refusing  to  engage  in  any  practice 
made  unlawful  imder  either  of  the 
statutes  named  in  paragraph  (a) 
introductory  text  or  under  these 
requirements  if  the  employee  has 
identified  the  alleged  illegality  to  the 
employer, 

(iii)  Requesting  the  Commission  to 
institute  action  against  his  or  her 
employer  for  the  administration  or 
enforcement  of  these  requirements; 

(iv)  Testifying  in  any  Commission 
proceeding,  or  before  Congress,  or  at  any 
Federal  or  State  proceeding  regarding 
any  provision  (or  proposed  provision)  of 
either  of  the  statutes  named  in 
paragraph  (a)  introductory  text. 

(v)  Assisting  or  participating  in,  or  is 
about  to  assist  or  participate  in,  these 
activities. 

(2)  These  activities  are  protected  even 
if  no  formal  proceeding  is  actually 
initiated  as  a  result  of  the  employee 
assistance  or  participation. 

(3)  This  section  has  no  application  to 
any  employee  alleging  discrimination 
prohibited  by  this  section  who,  acting 
without  direction  from  his  or  her 
employer  (or  the  employer's  agent), 
deliberately  causes  a  violation  of  any 
requirement  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended,  or  the  Atomic  Energy  Act  of 
1954,  as  amended. 

(b)  Any  employee  who  believes  that 
he  or  she  has  been  discharged  or 
otherwise  discriminated  against  by  any 
person  for  engaging  in  protected 
activities  specified  in  paragraph  (a)(1)  of 
this  section  may  seek  a  remedy  for  the 
discharge  or  discrimination  through  an 
administrative  proceeding  in  the 
Department  of  Labor.  The 
administrative  proceeding  must  be 
initiated  within  180  days  after  an 
alleged  violation  occiu^.  The  employee 
may  do  this  by  filing  a  complaint 
alleging  the  violation  with  the 
Department  of  Labor,  Employment 
Standards  Administration,  Wage  and 
Hour  Division.  The  Department  of  Labor 
may  order  reinstatement,  back  pay,  and 
compensatory  damages. 

(c)  A  violation  of  paragraph  (a),  (e),  or 
(f)  of  this  section  by  a  Commission 
licensee,  an  applicant  for  a  Ck}mmission 
Ucense,  or  a  contractor  or  subcontractor 
of  a  Commission  licensee  or  applicant 
may  be  groimds  for — 

(1)  Denial,  revocation,  or  suspension 
of  the  license. 


(2)  Imposition  of  a  civil  penalty  on  the 
licensee  or  applicant. 

(3)  Other  enforcement  action. 

(d)  Actions  taken  by  an  employer,  or 
others,  which  adversely  affect  an 
employee  may  be  predicated  upon 
nondiscriminatory  groimds.  The 
prohibition  appHes  when  the  adverse 
action  occ\irs  because  the  employee  has 
engaged  in  protected  activities.  An 
employee's  engagement  in  protected 
activities  does  not  automatically  render 
him  or  her  immune  from  discharge  or 
discipline  for  legitimate  reasons  or  from 
adverse  action  dictated  by 
nonprohibited  considerations. 

(e)  Each  licensee  and  each  applicant 
for  a  license  shall  prominently  post  the 
revision  of  NRC  Form  3,  "Notice  to 
Employees,"  referenced  in  10  CFR 
19.11(c).  This  form  must  be  posted  at 
locations  sufficient  to  permit  employees 
protected  by  this  section  to  observe  a 
copy  on  the  way  to  or  firom  their  place 
of  work.  Premises  must  be  posted  not 
later  than  30  days  after  an  application 

is  docketed  and  remain  posted  while  the 
application  is  pending  before  the 
Commission,  diuing  the  term  of  the 
license,  and  for  30  days  following 
license  termination. 

NotK  Copies  of  NRC  Form  3  may  be 
obtained  by  writing  to  the  Regional 
Administrator  of  the  appropriate  U.S. 
Nuclear  Regulatory  Commission  Regional 
Office  listed  in  appendix  D  to  part  20  of  this 
chapter  or  by  contacting  the  NRC  Information 
and  Records  Management  Branch  (telephone 
no.  301-492-8138). 

(f)  No  agreement  affecting  the 
compensation,  terms,  conditions,  or 
privileges  of  employment,  including  an 
agreement  to  settle  a  complaint  filed  by 
an  employee  with  the  Department  of 
Labor  pursuant  to  section  211  of  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  may  contain  any  provision 
which  would  prohibit,  restrict,  or 
otherwise  discourage  an  employee  from 
participating  in  protected  activity  as 
defined  in  paragraph  (a)(1)  of  this 
section  including,  but  not  limited  to, 
providing  information  to  the  NRC  or  to 
his  or  her  employer  on  potential 
violations  or  other  matters  within  NRC's 
regulatory  responsibilities. 

PART  70— DOMESTIC  UCENSINQ  OF 
SPECIAL  NUCLEAR  MATERIAL 

13.  The  authority  citation  for  part  70 
is  revised  to  read  as  follows: 

Authority:  Sees.  51.  53, 161, 182, 183.  68 
Stat.  929.  930, 948,  953, 954  as  amended, 
sees.  234,  83  Stat.  444.  as  amended  (42  U.S.C. 
2071,  2073,  2201,  2232,  2233,  2282);  Sees. 
201,  as  amended,  202,  204,  206.  88  Stat. 
1242,  as  amended,  1244, 1245, 1246,  (  42 
U.S.C.  5841,  5842,  5845,  S846). 


Federal  Register  /  Vol.  58,  No.  194  /  Friday,  October  8.  1993  /  Rules  and  Regulations        52413 


Sections  70.1(c)  and  70.20a{b)  also  issued 
under  sees.  135. 141.  Pub.  L.  97-425,  96  Stat. 
2232.  2241  (42  U.S.C.  10155,  10161).  Section 
70.7  also  issued  under  Pub.  L.  5-601,  sec.  10, 
92  Stat.  2951  as  amended  by  Pub.  L  102-486, 
sec  2902. 106  Stat.  3123,  (42  U.S.C.  5851). 
Section  70.21(g)  also  issued  under  sec.  122, 
68  Stat.  939  (42  U.S.C  2152).  Section  70.31 
also  issued  under  sec  57d,  Pub.  L.  93-377, 
88  Stat.  475  (42  U.S.C  2077).  Sections  70.36 
and  70.44  also  issued  under  sec.  184, 68  Stat. 
954,  as  amended  (42  U.S.C  2234).  Section 

70.61  also  issued  under  sees.  186. 187, 68 
Stat.  955  (42  U.S.C  2236,  2237).  Section 

70.62  also  issued  under  sec.  108, 68  SUt  939, 
as  amended  (42  U.S.C  2138). 

14.  Section  70.7  is  revised  to  read  as 
follows: 

1 70.7    Employe*  protectton. 

(a)  Discrimination  by  a  Commission 
licensee,  an  applicant  for  a  Commission 
license,  or  a  contractor  or  subcontractor 
of  a  Commission  licensee  or  applicant 
against  an  employee  for  engaging  in 
caitain  protected  activities  is  prohibited. 
Discrimination  includes  discharge  and 
other  actions  that  relate  to 
compensation,  terms,  conditions,  or 
privileges  of  employment  The  protected 
activities  are  established  in  section  211 
of  the  Energy  Reorganization  Act  of 
1974.  as  amended,  and  in  general  are 
related  to  the  administration  or 
enforcement  of  a  requirement  imposed 
under  the  Atomic  Energy  Act  or  the 
Energy  Reorganization  Act. 

(1)  The  protected  activities  include 
but  are  not  limited  to: 

(i)  Providing  the  Commission  or  his  or 
her  employer  information  about  alleged 
violations  of  either  of  the  statutes 
named  in  paragraph  (a)  introductory 
text  of  this  section  or  possible  violations 
of  requirements  imposed  under  either  of 
those  statutes; 

(ii)  Refusing  to  engage  in  any  practice 
made  unlawful  under  either  of  the 
statutes  named  in  paragraph  (a) 
introductory  text  or  under  these 
requirements  if  the  employee  has 
identified  the  alleged  illegality  to  the 
employer, 

(iii)  Requesting  the  Commission  to 
institute  action  against  his  or  her 
employer  for  the  administration  or 
enforcement  of  these  requirements; 

(iv)  Testifying  in  any  Commission 
proceeding,  or  before  Congress,  or  at  any 
Federal  or  State  proceeding  regarding 
any  provision  (or  proposed  provision)  of 
either  of  the  statutes  named  in 
paragraph  (a)  introductory  text. 

(v)  Assisting  or  participating  in,  or  is 
about  to  assist  or  participate  in,  these 
activities. 

(2)  These  activities  are  protected  even 
if  no  formal  proceeding  is  actually 
initiated  as  a  result  of  the  employee 
assistance  or  participation. 


(3)  This  section  has  no  application  to 
any  employee  alleging  discrimination 
prohibited  by  this  sectiwi  who,  acting 
without  direction  from  his  or  her 
employer  (or  the  employer's  agent), 
deliberately  causes  a  violation  of  any 
requirement  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended,  or  the  Atomic  Energy  Act  of 
1954,  as  amended. 

(b)  Any  employee  who  believes  that 
he  or  she  has  been  discharged  or 
otherwise  discriminated  against  by  any 
person  for  engaging  in  protected 
activities  specified  in  paragraph  (a)(1)  of 
this  section  may  seek  a  remedy  for  the 
discharge  or  discrimination  through  an 
administrative  proceeding  in  the 
Department  of  Labor.  The 
administrative  proceeding  must  be 
initiated  within  180  days  after  an 
alleged  violation  occurs.  The  employee 
may  do  this  by  filing  a  complaint 
alleging  the  violation  with  the 
Department  of  Labor,  Employment 
Standards  Administration,  Wage  and 
Hour  Division.  The  Department  of  Labor 
may  order  reinstatement,  back  pay,  and 
compensatory  damages. 

(c)  A  violation  of  paragraphs  (a),  (e), 
or  (0  of  this  section  oy  a  Commission 
licensee,  an  applicant  for  a  Commission 
license,  or  a  contractor  or  subcontractor 
of  a  Commission  licensee  or  applicant 
may  be  grounds  for — 

(1)  Denial,  revocation,  or  suspension 
of  the  license. 

(2)  Imposition  of  a  dvil  penalty  on  the 
licensee  or  applicant. 

(3)  Other  enforcement  action. 

(d)  Actions  taken  by  an  employer,  or 
others,  which  adversely  affect  an 
employee  may  be  predicated  upon 
nondiscriminatory  grounds.  The 
prohibition  applies  when  the  adverse 
action  occurs  because  the  employee  has 
engaged  in  protected  activities.  An 
employee's  engagement  in  protected 
activities  does  not  automatically  render 
him  or  her  inunune  from  discharge  or 
discipline  for  legitimate  reasons  or  from 
adverse  action  dictated  by 
nonprohibited  considerations. 

(e)(1)  Each  specific  licensee,  each 
applicant  for  a  specific  license,  and  each 
general  licensee  subject  to  p>art  19  shall 
prominently  post  the  revision  of  NRC 
Form  3,  "Notice  to  Employees," 
referenced  in  10  CFR  19.11(c). 

(2)  The  posting  of  NRC  Form  3  must 
be  at  locations  sufficient  to  permit 
employees  protected  by  this  section  to 
obsierve  a  copy  on  the  way  to  or  from 
their  place  of  work.  Premises  must  be 
posted  not  later  than  30  days  after  an 
application  is  docketed  and  remain 
posted  while  the  application  is  pending 
before  the  Commission,  diuing  the  term 


of  the  license,  and  for  30  days  following 
license  termination. 

Note:  Ck>pies  of  NRC  Form  3  may  be 
obtained  by  writing  to  the  Regional 
Administrator  of  the  appropriate  U.S. 
Nuclear  Regulatory  Commission  Regional 
Office  listed  in  appendix  D  to  part  20  of  this 
chapter  or  by  contacting  the  NRC  Information 
and  Records  Management  Branch  (telephone 
no.  301-492-8138). 

(f)  No  agreement  affecting  the 
compensation,  terms,  conditions,  or 
privileges  of  employment,  including  an 
agreement  to  settle  a  complaint  filed  by 
an  employee  with  the  Department  of 
Labor  pursuant  to  section  211  of  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  may  contain  any  provision 
which  would  prohibit,  restrict,  or 
otherwise  discourage  an  employee  from 
participating  in  protected  activity  as 
defined  in  paragraph  (a)(1)  of  this 
section  including,  but  not  limited  to, 

Eroviding  information  to  the  NRC  or  to 
is  or  her  employer  on  potential 
violations  or  other  matters  within  NRC's 
regulatory  responsibilities. 

PART  72— LICENSINQ 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTtVE  WASTE 

15.  The  authority  citation  for  part  72 
is  revised  to  read  as  follows: 

Aathority:  Sees.  51.  53,  57.  62,  63.  65,  69, 

81, 161. 182. 183. 184. 186. 187, 189.  68  Stat 
929.  930.  932,  933,  934,  935.  948,  953,  954. 
955.  as  amended,  sec  234, 83  Stat  444,  as 
amended  (42  U.S.C  2071,  2073,  2077,  2092. 
2093,  2095.  2099,  2111.  2201.  2232.  2233, 
2234.  2236.  2237.  2238.  2282).  88C.  274  Pub. 
L.  86-373.  73  Stat.  688,  as  amended  (42 
use  2021);  see.  201.  as  amended.  202,  206, 
88  Stat.  12|42,  as  amended,  1244, 1246  (42 
use.  5844,  5842.  5846):  Pub.  L.  95-601,  sec. 
10,  92  Stat.  2951  as  amended  by  Pub.  L  102- 
486,  sec.  2902, 106  Stat  3123,  (42  U.S.C 
5851):  sec.  102,  Pub.  L.  91-190,  83  Stat  853) 
42  use  4332);  sees.  131. 132, 133, 135, 137, 
141,  Pub.  L  97-425,  96  Stat  2229.  2230. 
2232.  2241.  see.  148.  Pub.  L  100-203. 101 
Stat  1330-235  (42  U.S.C  10151, 10152, 
10153.  10155.  10157, 10161.  10168). 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148(c).  (d).  Pub.  L  100-203, 101 
Stat  1330-232. 1330-236  (42  U.S.C. 
10162(b),  10168(c),  (d).  Section  72.46  also 
issued  under  sec.  189. 68  Stat.  955  (42  U.S.C 
2239):  see.  134.  Pub.  L.  97-425.  96  SUt.  2230 
(42  U.S.C.  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g).  Pub.  L.  100-203. 
101  Stat  1330-235  (42  U.S.C  10165(g)). 
Subpart )  also  issued  under  sees.  2(2),  2(15), 
2(19),  117(a),  141(h),  Pub.  L.  97-425,  96  SUt 
2202.  2203,  2204,  2222,  2244,  (42  U.S.C 
10101. 10137(a),  10161(h).  Subparts  K  and  L 
are  also  issued  under  sec  133,  96  Stat  2230 
(42  U.S.C  10153)  and  sec  218(a),  96  Stat. 
2252  (42  use  10198). 
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16.  Section  72.10  is  revised  to  read  as 
follows: 

§72.10    Employ««  protection. 

(a)  Discrimination  by  a  Commission 
licensee,  an  applicant  for  a  Commission 
license,  or  a  contractor  or  subcontractor 
of  a  Commission  licensee  or  applicant 
against  an  employee  for  engaging  in 
certain  protected  activities  is  prohibited. 
Discrimination  includes  discharge  and 
other  actions  that  relate  to 
compensation,  terms,  conditions,  or 
privileges  of  employment.  The  protected 
activities  are  established  in  section  211 
of  the  Energy  Reorganization  Act  of 
1974,  as  amended,  and  in  general  are 
related  to  the  administration  or 
enforcement  of  a  requirement  imposed 
under  the  Atomic  Energy  Act  or  the 
Energy  Reorganization  Act. 

(1)  The  protected  activities  include 
but  are  not  limited  to: 

(i)  Providing  the  Commission  or  his  or 
her  employer  information  about  alleged 
violations  of  either  of  the  statutes 
named  in  paragraph  (a)  introductory 
text  of  this  section  or  possible  violations 
of  requirements  imposed  under  either  of 
those  statutes; 

(ii)  Refusing  to  engage  in  any  practice 
made  unlawful  under  either  of  the 
statutes  named  in  paragraph  (a) 
introductory  text  or  under  these 
requirements  if  the  employee  has 
identified  the  alleged  illegality  to  the 
employer: 

(iii)  Requesting  the  Commission  to 
institute  action  against  his  or  her 
employer  for  the  administration  or 
enforcement  of  these  requirements; 

(iv)  Testifying  in  any  Commission 
proceeding,  or  before  Congress,  or  at  any 
Federal  or  State  proceeding  regarding 
any  provision  (or  proposed  provision)  of 
either  of  the  statutes  named  in 
paragraph  (a)  introductory  text. 

(v)  Assisting  or  participating  in,  or  is 
about  to  assist  or  participate  in,  these 
activities. 

(2)  These  activities  are  protected  even 
if  no  formal  proceeding  is  actually 
initiated  as  a  result  of  the  employee 
assistance  or  participation. 

(3)  This  section  has  no  application  to 
any  employee  alleging  discrimination 
prohibited  by  this  section  who,  acting 
without  direction  from  his  or  her 
employer  (or  the  employer's  ageiit) , 
deliberately  causes  a  violation  of  any 
requirement  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended,  or  the  Atomic  Energy  Act  of 
1954.  as  amended. 

(b)  Any  employee  who  believes  that 
he  or  she  has  been  discharged  or 
otherwise  discriminated  against  by  any 
person  for  engaging  in  protected 
activities  specified  in  paragraph  (a)(1)  of 


this  section  may  seek  a  remedy  for  the 
discharge  or  discrimination  through  an 
administrative  proceeding  in  the 
Department  of  Labor.  The 
administrative  proceeding  must  be 
initiated  within  180  days  after  an 
alleged  violation  occurs.  The  employee 
may  do  this  by  filing  a  complaint 
alleging  the  violation  with  the 
Department  of  Labor,  Employment 
Standards  Administration,  Wage  and 
Hour  Division.  The  Department  of  Labor 
may  order  reinstatement,  back  pay,  and 
compensatory  damages. 

(c)  A  violation  of  paragraphs  (a),  (e), 
or  (f)  of  this  section  by  a  Commission 
licensee,  an  applicant  for  a  Commission 
licensee,  or  a  contractor  or 
subcontractor  of  a  Commission  licensee 
or  aoplicant  may  be  pounds  for — 

(1)  Denial,  revocation,  or  suspension 
of  the  license. 

(2)  Imposition  of  a  civil  penalty  on  the 
licensee  or  applicant. 

(3)  Other  enforcement  action. 

(d)  Actions  taken  by  an  employer,  or 
others,  which  adversely  affect  an 
employee  may  be  predicated  upon 
nondiscriminatory  grounds.  The 
prohibition  applies  when  the  adverse 
action  occurs  because  the  employee  has 
engaged  in  protected  activities.  An 
employee's  engagement  in  protected 
activities  does  not  automatically  render 
him  or  her  immune  6x)m  discharge  or 
discipline  for  legitimate  reasons  or  from 
adverse  action  dictated  by 
nonprohibited  considerations. 

(e)(1)  Each  licensee  and  each 
applicant  for  a  license  shall  prominently 
post  the  revision  of  NRC  Form  3, 
"Notice  to  Employees,"  referenced  in  10 
CFR  19.11(c).  This  form  must  be  posted 
at  locations  sufficient  to  permit 
employees  protected  by  this  section  to 
observe  a  copy  on  the  way  to  or  from 
their  place  of  work.  Premises  must  be 
posted  not  later  than  30  days  after  an 
application  is  docketed  and  remain 
posted  while  the  application  is  pending 
before  the  Commission,  during  the  term 
of  the  license,  and  for  30  days  following 
license  termination. 

(2)  Copies  of  NRC  Form  3  may  be 
obtained  by  writing  to  the  Regional 
Administrator  of  the  appropriate  U.S. 
Nuclear  Regulatory  Commission 
Regional  Office  listed  in  appendix  D  to 
part  20  of  this  chapter  or  by  contacting 
the  NRC  Information  and  Records 
Management  Branch  (teLephone  no. 
301^92-8138).  ' 

(f)  No  agreement  affecting  the 
compensation,  terms,  conditions,  or 
privileges  of  employment,  including  an 
agreement  to  settle  a  complaint  filed  by 
an  employee  with  the  IDepartment  of 
Labor  pursuant  to  section  211  of  the 
Energy  Reorganization  Act  of  1974,  as 


amended,  may  contain  any  provision 
which  would  prohibit,  restrict,  or 
otherwise  discourage  an  employee  from 
participating  in  protected  activity  as 
defined  in  paragraph  (a)(1)  of  this 
section  including,  but  not  limited  to. 
providing  information  to  the  NRC  or  to 
his  or  her  employer  on  potential 
violations  or  other  matters  within  NRC's 
regulatory  responsibilities. 

PART  ISO— EXEMPTIONS  AND 
CONTINUED  REGULATORY 
AUTHORITY  IN  AGREEMENT  STATES 
AND  IN  OFFSHORE  WATERS  UNDER 
SECTION  274 

18.  The  authority  citation  for  part  150 
is  revised  to  read  as  follows: 

Authority:  Sec.  161.  68  Stat.  948.  as 
amended,  sec.  274,  73  Stat.  688  (42  U.S.C. 
2201.  2021);  sec.  201.  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841). 

Sections  150.3. 150.15, 150.15a,  150.31. 
150.32  also  issued  under  sees.  lle(2),  81,  68 
Stat.  923.  935.  as  amended,  sees.  83.  84. 92 
Stat.  3033.  3039  (42  U.S.C.  2014e(2).  2111, 
2113.  2114).  Section  150.14  also  issued  under 
sec.  53.  68  Stat.  930,  as  amended  (42  U.S.C. 
2073).  Section  150.15  also  issued  under  sees. 
135, 141,  Pub.  L.  97-425.  96  Stat.  2232.  2241 
(42  use.  10155. 10161).  Section  150.17a 
also  issued  under  sec.  122.  68  Stat.  939  (42 
U.S.C.  2152).  Section  150.30  also  issued 
under  sec.  234.  83  Stat.  444  (42  U.S.C.  2282). 

19.  In  §  150.20,  the  introductory  text 
of  paragraph  (b)  is  revised  to  read  as 
follows: 

§  1 50.20    Recognition  of  Agreement  State 
licenses. 


(b)  Notwithstanding  any  provision  to 
the  contrary  in  any  speciHc  license 
issued  by  an  Agreement  State  to  a 
person  engaging  in  activities  in  a  non- 
Agreement  State  or  in  offshore  waters 
under  the  general  licenses  provided  in 
this  section,  the  general  licenses 
provided  in  this  section  are  subject  to 
the  provisions  of  §§  30.7(a)  through  (f), 

30.9.  30.10.  30.14(d).  30.34.  30.41.  30.51 
to  30.63.  inclusive,  of  part  30  of  this 
chapter;  §§  40.7(a)  through  (f).  40.9, 

40.10,  40.41.  40.51.  40.61.  40.63 
inclusive,  40.71  and  40.81  of  part  40  of 
this  chapter;  §§  70.7(a)  through  (f).  70.9, 
70.10.  70.32.  70.42.  70.51  to  70.56. 
inclusive,  70.60  to  70.62,  inclusive,  and 
to  the  provisions  of  10  CFR  parts  19.  20 
and  71  and  subpart  B  of  part  34. 
§§39.15  and  39.31  through  39.77. 
inclusive,  of  part  39  of  this  chapter.  In 
addition,  any  person  engaging  in 
activities  in  non-Agreement  States  or  in 
offshore  waters  under  the  general 
licenses  provided  in  this  section: 

Dated  at  Rockville.  Maryland  this  24th  day 
of  Septemlwr,  1993. 
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For  the  Nuclear  Regiilatory  Commission. 
James  M.  Taylor. 
Executive  Director  for  Operations. 
|FR  Doc.  93-24787  Filed  10-7-93,  8:45  ami 

BILUNO  COM  7SM-01-P 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Business  Size  Standards; 
Environmental  Services 

AGENCY:  Small  Business  Administration. 
action:  Final  rule. 

summary:  On  January  13,  1993,  the 
Small  Business  Administration  (SBA) 
published  an  interim  final  rule  which 
established  a  small  business  size 
standard  of  $18  million  for 
environmental  services,  an  activity 
designated  by  the  SBA  under  Standard 
Industrial  Classification  code  8744, 
Facilities  Support  Management  Services 
(58  FR  4074).  This  final  rule  withdraws 
that  size  standard.  This  action  is  being 
taken  in  order  to  comply  with  a  court 
decision,  dated  June  23, 1993,  which 
judicially  vacated  the  environmental 
services  size  standard. 
DATES:  Effective  October  8, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  M.  Jackson,  Director,  Size 
Standards  Staff,  at  (202)  205-6618. 
SUPP1.EMENTARY  INFORMATION:  On 
January  13, 1993,  the  SBA  published  an 
interim  final  rule  in  the  Federal 
Register,  58  FR  4074,  that  established  a 
size  standard  of  $18  million  in  average 
annual  receipts  for  environmental 
services.  As  discussed  in  the  interim 
rule,  SBA  believed  environmental 
services  to  be  an  emerging  industry 
which  the  current  SIC  System  and  its 
corresponding  size  standards  did  not 
adequately  address.  In  response  to  this 
situation,  the  SBA  promulgated  the 
environmental  services  size  standard 
rule  on  an  interim  final  basis,  without 
opportunity  for  prior  public  comment, 
pursuant  to  the  Administrative 
Procedure  Act.  5  U.S.C.  553  (b)(B).  SBA 
sought  public  comment  on  the  rule  as  it 
recognized  the  desirability  of  input  from 
the  public  prior  to  the  Agency's  final 
decision  on  establishing  this  size 
standard. 

SBA  is  hereby  withdrawing  that 
interim  final  rule,  f'his  action  is  being 
taken  as  a  result  of  a  court  decision  that 
judicially  vacated  the  environmental 
services  size  standard.  As  explained  in 
a  notice  published  in  the  Federal 
Register  on  August  9. 1993  (58  FR 
42355),  the  United  States  District  Court 
for  the  District  of  Columbia  on  June  23, 
1993  held  that  the  SBA's  publication  of 


that  size  standard  as  an  interim  final 
rule  violated  applicable  provisions  of 
the  Administrative  Procedure  Act 
(APA).  5  U.S.C.  553,  requiring  notice 
and  comment  as  part  .of  agency 
rulemaking  procedures.  Analysas  Corp. 
v.  Bowles.  No.  93-0711,  slip.  op.  (D.D.C. 
June  23, 1993).  Because  applicable 
provisions  of  the  APA  were  not 
followed,  the  Court  vacated  the  $18 
million  size  standard  for  environmental 
services  under  SIC  code  8744.  Id.  at  10. 

This  final  rule  formally  withdraws  the 
environmental  services  size  standard. 
This  allows  the  SBA  to  begin  a  new 
rulemaking  action  to  reconsider  a  size 
standard  for  environmental  services. 
Published  elsewhere  in  this  issue  of  the 
Federal  Register  a  size  standard  for 
environmental  services  of  $18  million  is 
being  proposed  for  public  comment. 

Compliance  With  Regulatory  Flexibility 
Act,  Executive  Orders  12291, 12612, 
12778,  and  the  Paperwork  Reduction 
Act 

General 

SBA  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601,  et  seq.)  as 
it  is  merely  withdrawing  the  interim 
final  rule  in  compliance  with  a  court 
order.  In  addition,  this  rule  will  not 
constitute  a  major  rule  for  the  purpose 
of  Executive  Order  12291  for  the  same 
reasons. 

Further,  SBA  certifies  that  this  rule 
will  not  impose  any  paperwork  or 
recordkeeping  requirements  subject  to 
the  Paperwork  Reduction  Act  of  1980, 
44  U.S.Q  chapter  35. 

SBA  certifies  that  this  rule  will  not 
have  federalism  implications  warranting 
the  preparation  of  a  Federalism 
Assessment  in  accordance  with 
Executive  Order  12612. 

For  purposes  of  Executive  Order 
12778,  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  section  2  of  that  order. 

List  (rf  Subjects  in  13  CFR  Part  121 

Government  procurement. 
Government  property,  Grant  programs — 
business,  Loan  programs — business. 
Small  business. 

Accordingly,  part  121  of  13  CFR  is 
amended  as  follows: 

PART  121— {AMENDED] 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  15  U.S.C  632(aJ,  and  634(b)(6). 
637(a)  and  644(c). 


2.  In  §  121.601  Major  Group  87,  is 
amended  in  the  table  by  revising  SIC 
code  8744  to  read  as  follows: 

$121,601    Standard  Industrial 
classification  codes  and  size  standards. 


Size  Standards  by  SIC  Industry 


SIC 

(*«new 

SIC  code 

in  1987. 

not  used  in 

1972) 


Descnption 
(N.E.C.-not  etee- 
wt)ere  classified) 


Size  stand- 
ards in  num- 
ber of  em- 
pioyeesor 
millions  of 
doiiars 


8744*  FadWies  Support  $3.5 

Management 
Services''. 
Base  Mainte-  13.5 

nance  20. 

^^  Faculties  Management,  a  component  of 
SIC  code  8744,  fvas  the  following  dermibon: 
Estat>iishments,  not  elsewfiere  classified, 
wtuch  provide  overal  management  and  ttie 
personnel  to  perform  a  variety  of  related 
support  services  in  operating  a  complete 
facility  in  or  around  a  specific  txjikjtng.  or 
wittiin  arx>ther  business  or  Government 
estatJiishment  Fadirties  arrangement  means 
furnishing  three  or  more  personr>el  supply 
services  which  may  include,  txA  are  not  bmited 
to,  secretanal  services,  typists,  telephone 
answering,  reproductioo  or  mimeograph 
service,  mailing  sen/ice,  finarx^ial  or  txjsiness 
management,  pubic  relations,  conference 
planning.  travel  arrangements,  word 
processif>g,  maintaining  files  arxl/or  lilxanes, 
switctiboard  operation,  writers,  txxjkkeeping, 
minor  office  equipment  mainlenarx^  and 
repair,  use  of  information  systems  (not 
programming),  etc. 

20  SIC  code  8744:  If  one  of  the  activities  of 
base  mamtenarKe,  as  defined  t}elow,  can  be 
identified  with  a  separate  industry,  arxj  that 
activity  (or  industry)  accounts  for  50  percerrt  or 
more  of  ttie  value  of  an  errtire  contract,  then 
\he  proper  size  standard  shall  be  that  for  the 
particular  industry,  and  not  the  base 
maintenance  size  standard. 

"Base  Maintenance"  constitutes  three  or 
more  separate  activities.  The  activities  may  be 
eitt>er  service  or  special  trade  construction 
related  activities.  As  services,  these  activites 
must  each  be  in  a  separate  industry.  These 
activities  may  ir>clude,  but  are  not  limited  to, 
such  separate  maintenance  activities  as 
Janitorial  and  Custodial  Service,  Protective 
Guard  Service,  Commissary  Service,  Fire 
Prevention  Service,  Safety  Engineenng 
Service.  Messenger  Service,  and  Grourxls 
Maintenance  and  Landscaping  Service.  If  the 
contract  involves  the  use  of  special  trade 
corrtraclors  (plumtxng,  paintmg,  plastenng, 
carpentering,  etc.),  an  such  specialized  special 
tra^  construction  activities  will  be  considered 
a  single  activity,  wtiich  is  Base  Housing 
MaintenarKe.  This  is  only  one  activity  of  t>ase 
maintenance  arxj  two  additional  activities  must 
be  present  for  the  contract  to  be  considered 
t>ase  maintenance.  The  size  standard  tor  Base 
l-lousing  Maintenarwe  is  S7  miUion,  the  same 
size  starxiard  as  for  Special  Trade 
Contractors. 


52416        Federal  Register  /  Vol.  58.  No.  194  /  Friday,  October  8.  1993  /  Rules  and  Regulations 


Dated:  September  30, 1993. 
Erskine  B.  Bowles. 

Administrator. 

|FR  Doc.  93-24811  Filed  10-7-93;  8:45  am) 

BIUJNO  COOC  M>2»-ei-M 


SECURmES  AND  EXCHANGE 
COMMISSION 

17  CFR  PARTS  200, 203,  and  240 

[R«leas«  No.  34-33007;  International  Series 
Release  No.  587  File  No.  S7-38-92] 

RIN3235-AF72 

Access  to  Nonpublic  Information  in  the 
Commission's  Possession 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rules. 

SUlMMARY:  The  Commission  is  adopting 
Rule  24C-1  under  the  Securities 
Exchange  Act  of  1934,  pursuant  to 
authority  granted  to  it  in  1990  by 
Congress.  The  Rule  lists  the  entities  to 
which  the  Commission  may,  in  its 
discretion,  and  with  appropriate 
assurances  of  confidentiality,  provide 
nonpublic  information.  The 
Commission  is  also  adopting  related 
revisions  to  its  Rules  of  Organization 
and  Rules  Relating  to  Investigations. 
Rule  24C-1  and  attendant  changes  are 
intended  to  continue  current  procedures 
for  cooperation  between  securities 
regulatory  authorities. 
EFFECTIVE  DATE:  November  8, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  H.  Sullivan,  (202)  272-7525, 
Office  of  General  Counsel. 

SUPPI.EMENTARY  INFORMATION: 

I.  Rule  24C-1  ^ 

A.  Section  24(c)  and  Proposed  flu/e  24c~ 
1 

The  International  Securities 
Cooperation  Act  of  1990 '  added  section 
24(c)  2  to  the  Securities  Exchange  Act  of 
1934  (the  "Exchange  Act").  Section 
24(c)  provides  that  the  Commission 
may,  "in  its  discretion  and  upon  a 
showing  that  such  information  is 
needed,"  provide  nonpublic  records  "to 
such  persons,  both  domestic  and 
foreign,  as  the  Commission  by  rule 
deems  appropriate  if  the  person 
receiving  such  records  provides  such 
assurances  of  confidentiality  as  the 
Commission  deems  appropriate." '  The 
purpose  of  the  provision  was  to  make 
explicit  the  Commission's  authority  to 


provide  documents  and  other 
information  to  appropriate  foreign  and 
domestic  authorities.  * 

In  November  1992.  the  Commission 
proposed  Rule  24c-l  under  section 
24(c).'  The  proposed  rule  defined 
nonpublic  information  and  listed  the 
entities  to  which  the  Commission  could, 
in  its  discretion,  provide  such 
information  upon  receiving  appropriate 
assurances  of  confidentiality.  The 
proposing  release  noted  that,  if  it 
adopted  Rule  24c-l,  the  Commission 
intended  to  amend  other  rules  so  that 
Rule  24c-l  could  be  administered  by 
the  staff  pursuant  to  delegated  authority. 

B.  Comments  on  the  Proposal 

The  Commission  received  five 
comment  letters  on  the  proposed  rule. 
The  New  York  Stock  Exchange 
expressed  concern  that  the  rule  may 
permit  the  inappropriate  use  of 
competitive  information  obtained  by 
request  and.  along  with  the  Intermarket 
Surveillance  Group,  suggested  that  the 
Commission  formally  limit  the  use  of 
the  rule  to  situations  identified  in  the 
Commission's  existing  request  form. 
The  Intermarket  Surveillance  Group 
argued  that  the  rule  should  require 
express  standards  to  judge  a  legitimate 
regulatory  need  and  should  limit  the 
types  of  nonpublic  information  subject 
to  disclosure. 

The  Pacific  Stock  Exchange  expressed 
similar  concern  that  the  proposed  rule 
would  allow  the  Conimission  to  share 
proprietary  information  from  one 
domestic  exchange  with  another 
domestic  exchange.  The  comment  letter 
also  argued  that  the  rule's  requirement 
for  "a  showing  that  the  information  is 
needed"  is  too  vague  a  standard  for  the 
Commission's  release  of  information 
and  requested  that  the  Commission 
provide  the  Exchange  with  prior  notice 
before  releasing  the  Exchange's 
confidential  nonpublic  information  to  a 
third  party. 

The  London  Stock  Exchange 
contended  that  section  24(c)  does  not 
give  the  Commission  authority  to  define 
all  the  information  in  the  Commission's 
possession  which  can  be  considered 
nonpublic,  that  the  rule's  proposed 
standards  are  too  vague,  and  that  it 
permits  access  to  an  excessively  large 
group  of  requestors.  In  particular,  the 
Exchange  objects  that  the  rule  permits 
the  Commission  to  share  information 
with  "persons  or  entities  who  are 
appointed  in  connection  with  a 
litigation." 


>  Put).  L  No.  101-550.  104  Stat.  2714. 

115U.S.C.  7Bx(c). 

Md. 


*See  H.R.  Rep.  No.  240. 101st  Cong.,  ist  Sess.  21 
(1989). 

>  Exchange  Act  ReleaM  No.  31553  (Nov.  30. 1992) 
(57  FR  57710  (Dec  7.  1992)). 


Thd  Depository  Trust  Company 
("DTC")  argued  that  the  rule's  standard 
is  too  vague,  expressed  a  concern  that 
the  Commission  might  release 
proprietary  information  obtained  from 
the  DTC  to  a  competitor,  and  requested 
that  the  Commission  provide  notice 
before  releasing  nonpublic  information. 
In  addition,  the  DTC  requested  that  the 
Commission  delegate  authority  under 
Rule  24C-1  to  the  Director  of  the 
Division  of  Market  Regulation, 
especially  with  respect  to  information 
which  it  submits  to  the  Commission. 

CAnalysis  of  the  Comments 

The  Commission  shares  the  concern 
about  confidentiality  expressed  by  the 
commenters.  The  Commission 
understands  that  its  ability  to  obtain 
confidential  information  promptly  and 
cooperatively  depends  not  only  on  its 
statutory  powers  but  also  on  the 
expectation  that  the  Commission  will 
provide  appropriate  protection  for  the 
confidential  information  it  obtains.  The 
Commission  does  not  intend,  in 
adopting  Rule  24c-l,  to  reduce  its 
emphasis  on  maintaining  the 
confidentiality  of  nonpublic  information 
or  change  its  procedures  for  ensuring 
confidentiality. 

The  Commission  does  not  believe, 
however,  that  Rule  24c-l  is  the 
appropriate  place  to  develop  detailed 
confidentiality  or  access  procedures, 
section  24(c)  gives  the  Commission 
broad  discretion  to  determine  whether 
information  is  needed,  to  whom  it 
should  be  provided,  and  what 
assurances  of  confidentiality  to  require. 
What  it  does  require  is  that  the 
Commission  list,  in  a  rule,  the  types  of 
persons  to  whom  nonpublic  information 
may  be  provided.  Rule  24c-l  repeats  the 
statutory  standard  and  then,  as  required, 
enumerates  the  persons  to  whom  the 
Commission  may  provide  information 
under  section  24(c). 

The  rule  does  not  elaborate  upon  the 
standards  enacted  by  Congress,  and  the 
Commission  believes  that  further 
elaboration  at  this  point  would  not 
preserve  sufficient  flexibility.  The 
Commission  receives  a  broad  variety  of 
specific  requests  for  access,  and  the 
information  it  has  been  able  to  provide 
in  response  to  requests  is  equally  varied. 

The  Commission  attempts  to  preserve 
the  confidentiality  of  nonpublic 
information  provided  to  third  parties  in 
a  number  of  ways.  In  deciding  whether 
to  provide  nonpublic  information,  the 
Commission  evaluates  the  requestor's 
statement  of  its  need  for  the 
information,  the  sensitivity  of  the 
information  the  Commission  would  be 
providing,  and  the  assurances  of 
confidentiality  which  the  requestor 


Federal  Register  /  Vol.  58,  No.  194  /  Friday,  October  8.  1993  /  Rules  and  Regulations        52417 


offers.  The  Commission  routinely 
requires  that  these  assurances  be  in 
writing,  and  include  promises  to 
maintain  the  confidentiality  of  the 
information  and  consult  with  the 
Commission  before  any  release  of  the 
information,  other  than  as  set  out  in  the 
agreement  for  release.  The  Commission 
also  routinely  includes,  in  its 
memoranda  of  understanding  with 
foreign  securities  authorities,  provisions 
regarding  the  uses  and  confidentiality  of 
information  shared. 

With  respect  to  information  obtained 
from  self-regulatory  organizations  or 
broker-dealers,  the  Commission 
generally  does  not  give  other  regulators 
access  to  such  information  except  for  a 
purpose  which  is  proper  under  this 
Rule.  Whenever  the  regulatory  offices  of 
the  Commission  provide  information  to 
any  regulator,  the  Commission  routinely 
cautions  that  the  information  is 
provided  for  regulatory,  but  not  for 
competitive,  purposes. 

The  Commission  intends,  under  Rule 
24C-1,  to  continue  to  use  these  existing 
confidentiality  procedures,  including 
the  required  statements  of  need  and 
assurances  of  confidentiality.  If  it 
appears  that  these  provisions  are 
inadequate  to  maintain  the 
confidentiality  and  limit  the  use  of 
nonpublic  information,  the  Commission 
will  consider  revisions. 

The  rule  also  makes  no  provision  for 
notice  to  the  sources  of  nonpublic 
information  prior  to  release,  as 
requested  by  some  commentators. 
Although  a  certain  amount  of 
consultation  may  be  necessary  and 
appropriate  in  many  circumstances,  the 
Commission  must  also  preserve 
flexibility  to  act  without  prior  notice  or 
consultation,  which  it  would  not  have 
under  a  notice  provision.  The 
Commission's  current  procedures  of^en 
involve  consultation.  For  example, 
when  the  Commission  has  originally 
received  notification  of  possible 
wrongdoing  from  a  registrant  or  self- 
regulatory  organization,  it  may  also 
contact  the  original  source  before 
sharing  that  information  with  other 
regulators.  Similarly,  when  the 
Commission  has  originally  received 
information  from  a  foreign  authority 
under  a  memorandum  of  understanding, 
the  memorandum  will  generally  address 
the  question  of  prior  notice  before  the 
information  is  shared  with  a  third  party. 
However,  there  may  also  be 
circumstances  in  which  it  would  be 
inappropriate  for  the  Commission  to 
advise  the  original  source  of  information 
that  an  enforcement  organization  other 
than  the  Commission  has  inquired  about 
the  information. 


The  conforming  amendments  which 
are  adopted  along  with  Rule  24c-l 
include  delegations  of  authority  to  the 
Directors  of  the  Divisions  of 
Enforcement,  Corporation  Finance, 
Market  Regulation  and  Investment 
Management  and  the  General  Counsel 
and  the  Director  of  the  Office  of 
International  Affairs.  This  will  ensure 
that  decisions  regarding  grants  of  access 
are  made  by  the  senior  staff  members 
who  are  most  knowledgeable  about  the 
information  in  question  and  most 
sensitive  to  the  confidentiality  concerns 
of  those  who  provided  it.  This  is 
consistent  with  the  request  of  the 
Depository  Trust  Company  that  the 
Director  of  the  Division  of  Market 
Regulation  receive  authority  to  decide 
whether  to  release  information  obtained 
by  the  Division  from  the  Depository 
Trust  Company. 

Finally,  the  Commission  does  not 
believe  that,  in  carrying  out  the 
Congressional  directive  to  list  persons 
which  might  request  access  to 
nonpublic  Commission  files,  it  has  been 
overly  inclusive.  Many  of  the  persons 
listed  in  Rule  24c-l  are  already  listed  in 
the  current  access  rules:  Rule  30-4(a)(7) 
of  the  Rules  of  Organization  and  Rule  2 
of  the  Rules  of  Investigation.  Many  of 
these  persons  are  also  parties  to 
agreements,  or  subject  to  rules,  which 
require  them  to  maintain  the 
confidential  nature  of  information 
provided. 

n.  Amendments  to  th^  Rules  of 
Organization  and  Relating  to 
Investigations 

The  adoption  of  Rule  24c-l  will 
require  the  Commission  to  make  certain 
amendments  to  its  existing  Rules  of 
Organization  and  Rules  Relating  to 
Investigations.  The  Commission  is 
amending  its  Rules  of  Organization  to 
include  a  new  Rule  15  describing  the 
responsibilities  of  its  Office  of 
International  Affairs,  and  it  is  amending 
its  rules  relating  to  delegation  of 
authority  to  include  a  delegation  of 
authority  to  that  Office.  The 
Commission  has  also  identified  sections 
of  existing  rules  which  need 
modification  in  light  of  the  adoption  of 
Rule  24C-1. 

A.  Office  of  International  Affairs 

The  Commission  is  amending  its 
Rules  of  Organization  to  include  a  new 
rule  describing  the  resfwnsibilities  of  its 
Office  of  International  Affairs,  and  to 
delegate  certain  authority  to  that  office. 

B.  Rules  of  Organization  and 
Delegations  of  Authority 

Rule  24C-1  is  intended  to 
complement  the  Commission's  existing 


access  program,  which  is  currently 
administered  primarily  by  the  Director 
of  the  Division  of  Enforcement  pursuant 
to  delegated  authority.s  The 
Commission  is  amending  its  Rules  of 
Organization  relating  to  delegation  of 
authority  to  clarify  that  the  authority  of 
the  Director  of  the  Division  of 
Enforcement  extends  to  administration 
of  Rule  24c-l,  and  also  to  extend 
similar  authority  to  share  information, 
including  investigatory  or  enforcement- 
related  information,  to  the  Directors  of 
the  Divisions  of  Corporation  Finance, 
Market  Regulation,  and  Investment 
Management,  the  General  Counsel  and 
the  Director  of  the  Office  of 
International  Affairs.  Delegated 
authority  to  administer  Rule  24c-l  is 
being  extended  to  the  directors  of  these 
other  divisions  and  offices  because 
information  that  the  Commission  may 
provide  under  its  access  program  is  not 
limited  to  investigatory  or  enforcement- 
related  information.  It  may  include,  for 
example,  compliance,  regulatory  and 
market  surveillance  information. 

The  International  Securities 
Enforcement  Cooperation  Act  of  1990 
also  added  section  24(d)  to  the 
Exchange  Act,''  which  permits  the 
Commission,  when  advised  in  good 
faith  that  disclosure  would  violate 
foreign  law  and  when  the  Commission 
obtains  information  pursuant  to 
enforcement  proceedings  or  a 
memorandum  of  understanding,  to 
withhold  from  disclosure  records 
obtained  from  a  foreign  securities 
authority.  The  Commission  has 
therefore  amended  its  delegation  of 
authority  rules  to  give  the  General 
Counsel  and  the  Directors  of  each  of  the 
above  mentioned  Divisions  and  Offices 
delegated  authority  to  administer  the 
provisions  of  section  24(d). 

The  foregoing  amendments  to  the 
Commission's  delegation  of  authority 
rules  are  reflected  in:  Rule  30-1(0(14) 
and  (15)  (17  CFR  200.30-1(14)  and  (15)); 
Rule  30-3(a)(53)  and  (54)  (17  CFR 
200.30-3(a)(53)  and  (54);  Rule  30- 
4(a)(7)  and  (9)  (17  CFR  200.30-4{a)(7) 
and  (9));  Rule  30-5(c-l)(3)  and  (4)  (17 
CFR  200.30-5(c-l)(3)  and  (4));  Rule  30- 
14(j)(l)  and  (2)  (17  CFR  200.30(j)(l)  and 
(2)):  and  new  rule  30-17  (17  CFR 
200.30-17). 

C.  Rules  Relating  to  Investigations 

Rule  2  of  the  Commission's  Rules 
Relating  to  Investigations  (17  CFR  203.2) 
currently  provides  that  information  or 
dociunents  obtained  in  the  course  of  an 
investigation  or  examination,  unless 


•  S«e  Rul«  30-t(aK7)  of  th«  Commluion'i  Rules 
of  Organization.  17  CFR  200.3O-t(aX7). 
'15U.S.C78x(d). 
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made  a  matter  of  public  record,  shall  be 
deemed  nonpublic,  but  indicates  that 
the  Commission  approves  the  practice 
whereby  senior  officials  of  the  Division 
of  Enforcement  and  of  tlie  Commission's 
Regional  Offices  may  engage  in,  and 
may  authorize  members  of  the 
Commission's  staff  to  engage  in. 
discussions  concerning  such 
information  or  documents  with  persons 
specified  in  the  Rule.  In  view  of  the 
adoption  of  Rule  24c-l.  which 
identiGes  persons  who  may  be  provided 
access  to  nonpublic  information  in  the 
Commission's  possession,  and  the 
related  amendments  to  the 
Commission's  delegation  of  authority 
rules  regarding  administration  of  Rule 
24C-1,  me  Commission  has  amended 
Rule  2  to  amplihr  the  {persons  Oirreat/fy 
identified  therein  for  purposes  of   /^ 
discussions  with  those  persons      i 
identified  in  Rule  24c-l,  and  to  pipvide 
that  senior  staff  members  of  the     / 
Divisions  of  Corporation  FinanceJ 
Market  Regulation  and  Investment 
Management  and  the  Office  of 
International  Affairs  may  also 
participate  in  discussions  regardi  ng 
information  or  documents  obtained  in 
the  course  of  any  investigation  ori 
examination. 

The  Commission  has  determined  that 
its  amendments  and  additions  to  its 
Delegations  of  Authority  and  Rules 
Relating  to  Investigations,  and  new  Rule 
15  of  its  Rules  of  Organization, 
describing  the  Office  of  International 
Affairs,  relate  solely  to  the  agency 
organization,  procedure  or  practice. 
Therefore,  the  provisions  of  the 
Administrative  Procedure  Act  ("APA") 
regarding  notice  of  proposed  rulemaking 
and  opportunities  for  public 
pcUlicipation.B  are  not  applicable. 
Similarly,  the  provisions  of  the 
Regulatory  Flexibility  Act,9  which  apply 
only  when  notice  and  comment 
rulemaking  are  required  by  the  APA  or 
other  law.  are  not  applicable.  The 
Commission  finds  that  the  rule 
amendments  and  new  rule  IS  will  not 
impose  any  burden  on  competition. 

in.  Regulatory  Flexibility  Act  Analysis 

Section  3(a)  of  the  Regulatory 
Flexibility  Act  "•  requires  the 
Commission  to  undertake  a  regulatory 
flexibility  analysis  of  the  impact  of  a 
rule  on  small  entities,  unless  the 
Chairman  certifies  that  the  rule,  if 
adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  To  the  extent 
that  Rule  24c-l  would  impose  any  costs 


on  entities  subiect  to  the  Rule,  or  have 
a  competitive  effect  on  entities  subject 
to  the  Rule,  these  costs  are  not 
significant  and  would  not  impact  a 
substantial  number  of  small  entities. 
Accordingly,  the  Chairman  has  certified 
that  the  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
copy  of  the  Chairman's  certification  is 
available  from  Anne  Sullivan  at  450 
Fifth  Street  NW.,  Washington,  DC 
20549. 

IV.  Effects  on  Competition 

Section  23(aH2)  of  the  Exchange  Act  <  • 
requires  the  Commission,  in  adopting 
rules  under  the  Exchange  Act,  to 
consider  the  anti-competitive  effects  of 
such  rules,  if  any,  and  to  balance  any 
impact  against  the  regulatory  benefits 
gained  in  terms  of  furthering  the 
purposes  of  the  Exchange  Act  The 
Commission  has  considered  Rule  24c-l 
in  light  of  the  standards  cited  in  section 
23{aK2)  and  believes  that  adoption 
would  not  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
Exchange  Act. 

V.  Statutory  Basis  of  Rule 

Rule  24C-1  is  being  adopted  pursuant 
to  sections  23(a)  and  24(c)  of  the 
Exchange  Act.'^  The  amendments  to  the 
Commission's  Rules  of  Organization  are 
adopted  pursuant  to  the  authorities  set 
forth  therein. 

List  ofSubiects 

1 7  CFR  Part  200 

Authority  delegations  (Govenunent 
agencies).  Organization  and  functions 
(Government  agencies). 

17  CFR  Part  203 

Administrative  practice  and 
procedures.  Investigations,  Securities. 

17  CFB  Part  240 

Brokers.  Confidential  business 
information.  Fraud.  Reporting  and 
recordkeeping  requirements.  Securities. 

In  accordance  with  the  foregoing,  1 7 
CFR.  chapter  II,  is  amended  as  follows: 

PART  20a-ORGANIZAT)ON; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

Subpart  A — Organization  and  Program 
Management 

1.  The  authority  citation  for  part  200, 
subpart  A,  continues  to  read  as  follows: 


Autkwiljr:  15  US.C.  77*.  7Sd-l.  7Sd-2. 
78w.  7ayAd).  7St,  77SS8.  80a-37.  80b-ll. 
unless  otherwise  ooted. 

Section  200.30-1  if  also  issued  under  IS 
U.S.C.  771.  77g.  77h.  77).  78c(b).  7Bl.  7&m. 
78n.  78o(d). 

Section  2(X).30-3  is  also  issued  under  15 
U.S.C  78b,  78d.  78f.  78k-l.  78s,  78q.  78ece. 
79d. 

2.  Section  20ai5  is  added  to  read  as 
follows: 

f  2<W.1 5    Onica  of  Intemationat  Affairs. 

(a)  The  Office  of  International  Affeirs 
("OIA")  is  responsible  for  the 
negotiation  and  implementation  of  the 
Commission's  bilateral  and  multilateral 
agreements  and  understandings  with 
foreign  financial  regulatory  authorities. 
OIA  coordinates  and  participates  in 
activities  relating  to  the  Commission's 
international  cooperation  programs  and 
develops  initiatives  to  enhance  the 
Commission's  ability  to  enforce  the 
federal  securities  laws  in  matters  with 
international  elements. 

(b)  OIA  assists  in  and  facilitates  the 
efforts  of  the  Commission's  other 
divisions  and  offices  in  responding  to 
international  issues  and  in  developing 
legislative,  rulemaking  and  other 
initiatives  relating  to  international 
securities  markets.  OIA  facilitates  the 
development  of  and,  where  appropriate, 
provides  advice  and  presents 
Commission  positions  relating  to 
international  initiatives  of  other  U.S. 
Government  departments  and  agencies 
affecting  regulation  of  securities 
markets.  OIA  plans,  coordinates  and 
participates  in  Commission  meetings 
with  foreign  financial  regulatory 
authorities. 

3.  Section  200.30-1  is  amended  by 
republishing  paragraph  (f)  introductory 
text  and  by  adding  paragraphs  (0(14) 
and  (15)  to  read  as  follows: 

§200.30-1    Delegation  of  authority  to 
Director  of  Division  of  Corporation  Finance. 


•5  U.S.C  551 

•S  U.S.C  COletJvq. 

•«  5  U.S.C  603(a). 


••lSU.S.C7Bw(aX2). 

» IS  U.S.C  7aw(a)  and  7ex(c). 


(f)  With  respect  to  the  Securities 
Exchange  Act  of  1934  (15  U.S.C  78a.  et 
seq): 

•         •        •        •        • 

(14)  To  administer  the  provisions  of 
§  240.24C-1  of  this  chapter;  provided 
that  access  to  nonpublic  information  as 
defined  in  such  section  shall  be 
provided  only  with  the  concurrence  of 
the  head  of  the  Commission  division  or 
office  responsible  for  such  information 
or  the  files  containing  such  information. 

(15)  To  administer  the  provisions  of 
Section  24(d)  of  the  Act  (15  U.S.C 
78x{d)). 

4.  Section  200.30-3  is  amended  by 
republishing  paragraph  (a)  introductory 


text  and  by  adding  paragraphs  (a)  (53) 
and  (54)  to  read  as  follows: 

§  200.30-3    Delegation  of  autttortty  to 
Director  of  Division  of  Market  Regulation. 


(a)  With  respect  to  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78a.  et 


(4)  To  administer  the  provisions  of 
section  24(d)  of  the  Act  (15  U.S.C. 
78x(d)). 


(53)  To  administer  the  provisions  of 
§  240.24C-1  of  this  chapter;  provided 
that  access  to  nonpublic  information  as 
defined  in  such  section  shall  be 
provided  only  with  the  concurrence  of 
the  head  of  the  Commission  division  or 
office  responsible  for  such  information 
or  the  files  containing  such  information. 

(54)  To  administer  the  provisions  of 
Section  24(d)  of  the  Act  (15  U.S.C. 
78x(d)). 

5.  Section  200.30-4  is  amended  by 
revising  paragraph  (a)(7)  and  adding 
paragraph  (a)(9)  to  read  as  follows: 

$  200.30-4    Delegation  of  autttortty  to 
Director  of  Division  of  Enforcentent 


I  (a)*  •  • 

(7)  To  administer  the  provisions  of 
S240.24C-1  of  this  chapter;  provided 
that  access  to  nonpublic  information  as 
defined  in  such  section  shall  be 
provided  only  with  the  concurrence  of 
the  head  of  the  Commission  division  or 
office  responsible  for  such  information 
or  the  files  containing  such  information. 


w 


(9)  To  administer  the  provisions  of 
Section  24(d)  of  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  78x(d)). 

6.  Section  200.30-5  is  amended  by 
republishing  paragraph  (c-1) 
Introductory  text,  by  removing  ";  and" 
at  the  end  of  paragraph  (c-l)(l)  and 
adding  a  period  in  its  place,  and  by 
adding  paragraphs  (c-l)(3)  and  (4)  to 
read  as  follows: 

{  200.30-6    Delegation  of  authority  to 
Director  of  Division  of  investment 
Management 


(c-1)  With  respect  to  the  Securities 
Exchange  Act  of  1934: 
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(3)  To  administer  the  provisions  of 
§240.24c-l  of  this  chapter;  provided 
that  access  to  nonpublic  information  as 
defined  in  such  section  shall  be 
provided  only  with  the  concurrence  of 
the  head  of  the  Commission  division  or 
office  responsible  for  such  information 
(>r  the  files  containing  such  information. 


7.  Section  200.30-14  is  amended  by 
adding  paragraph  (j)  to  read  as  follows: 

§  200.30-1 4    Delegation  of  authority  to  the 
General  Counsel. 


(j)  With  respect  to  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78a  et 
seq): 

(1)  To  administer  the  provisions  of 
§  240.24C-1  of  this  chapter;  provided 
that  access  to  nonpublic  information  as 
defined  in  such  section  shall  be 
provided  only  with  the  concurrence  of 
the  head  of  the  Commission  division  or 
office  responsible  for  such  information 
or  the  files  containing  such  information. 

(2)  To  administer  the  provisions  of 
section  24(d)  of  the  Act  (15  U.S.C. 
78x(d)). 

8.  Section  200.30-17  is  added  to  read 
as  follows: 

§  200.30-1 7    Delegation  of  authority  to 
Director  of  Office  of  International  Affairs. 

Pursuant  to  the  provisions  of  Pub.  L. 
.100-181. 101  Stat.  1254,  1255  (15  U.S.C. 
78d-l,  78d-2),  the  Securities  and 
Exchange  Commission  hereby  delegates, 
until  the  Commission  orders  otherwise, 
the  following  functions  to  the  Director 
of  the  Office  of  International  Affairs  to 
be  performed  by  the  Director  or  under 
the  Director's  direction  by  such  other 
person  or  persons  as  may  be  designated 
from  time  to  time  by  the  Chairman  of 
the  Commission: 

(a)  To  administer  the  provisions  of 
§240.24c-l  of  this  chapter;  provided 
that  access  to  nonpublic  information  as 
defined  in  such  section  shall  be 
provided  only  with  the  concurrence  of 
the  head  of  the  Commission  division  or 
office  responsible  for  such  information 
or  the  files  containing  such  information. 

(b)  To  administer  the  provisions  of 
section  24(d)  of  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  78x(d)). 

PART  20&-RULES  RELATING  TO 
INVESTIGATIONS 

9.  The  authority  citation  for  Part  203 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C  77s,  78w.  79t,  77sss, 
80a-37,  80b-ll,  unless  otherwise  noted. 

Subpart  A — In  General 

10.  Section  203.2  is  revised  to  read  as 
follows: 

§203.2    Infomtation  obtained  in 
investigations  and  examinations. 

biformation  or  documents  obtained  by 
the  Conmiission  in  the  course  of  any 


investigation  or  examination,  unless 
made  a  matter  of  public  record,  shall  be 
deemed  non-public,  but  the 
Commission  approves  the  practice 
whereby  officials  of  the  Divisions  of 
Enforcement.  Corporation  Finance, 
Market  Regulation  and  Investment 
Management  and  the  Office  of 
International  Affairs  at  the  level  of 
Assistant  Director  or  higher,  and 
officials  in  Regional  Offices  at  the  level 
of  Assistant  Regional  Administrator  or 
higher,  may  engage  in  and  may 
authorize  members  of  the  Commission's 
staff  to  engage  in  discussions  with 
persons  identified  in  §  240.24c-l(b)  of 
this  chapter  concerning  information 
obtained  in  individual  investigations  or 
examinations,  including  formal 
investigations  conducted  pursuant  to 
Commission  order. 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

11.  The  authority  citation  for  Part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c.  77d,  77g,  77). 
77s,  77eee,  77ggg,  77nnn,  77sss.  77ttt.  78c, 
78d,  78i,  78j.  78/,  78m,  78n.  78o,  78p,  78s. 
78w,  78x,  78//(d),  79q,  79t,  80a-20,  80a-23, 
808-29.  80a-37.  80b-3,  80b-4,  and  80b-n 
unless  otherwise  noted. 
***** 

12.  Section  240.24c-l  is  added  to  read 
as  follows: 


§240.24c-1 
infomiation. 


Access  to  nonpublic 


(a)  For  purposes  of  this  section,  the 
term  "nonpublic  information"  means 
records,  as  defined  in  Section  24(a)  of 
the  Act.  and  other  information  in  the 
Commission's  possession,  which  are  not 
available  for  public  inspection  and 
copying. 

(b)  The  Commission  may,  in  its 
discretion  and  upon  a  showing  that 
such  information  is  needed,  provide 
nonpublic  information  in  its  possession 
to  any  of  the  following  persons  if  the 
person  receiving  such  nonpublic 
information  provides  such  assurances  of 
confidentiality  as  the  Commission 
deems  appropriate: 

(1)  A  federal,  state,  local  or  foreign 
government  or  any  political  subdivision, 
authority,  agency  or  instrumentality  of 
such  government; 

(2)  A  self-regulatory  organization  as 
defined  in  Section  3(a)(26)  of  the  Act,  or 
any  similar  organization  empowered 
with  self-regulatory  responsibilities 
under  the  federal  securities  laws  (as 
defined  in  Section  3(a)(47)  of  the  Act), 
the  Commodity  Exchange  Act  (7  U.S.C. 
1,  et  seq.),  or  any  substantially 
equivalent  foreign  statute  or  regulation; 


52420        Fwlfi»l  Register  /  Vol.  58.  No.  194  /  Friday,  October  8.  1003  /  Roles  end  Regulations 


(3)  A  foreign  fimindiii  regulatory 
authority  «s  defined  in  Section  3(a)(51) 

of  the  Act; 

(4)  The  Securities  Investor  Protection 
Corporation  or  any  trustee  or  counsel  for 
a  trustee  appointed  pursuant  to  Section 
5(b)  of  the  Securities  Investor  Protection 
Act  of  1970: 

(5)  A  trustee  in  bankruptcy: 

(6)  A  trustee,  receiver,  master,  special 
counsel  or  other  person  that  is 
eppointed  by  a  court  of  coirpotent 
jurisdiction  or  as  a  result  of  an 
agreement  between  the  parties  in 
connection  with  litigation  or  an 
administrative  proceeding  involving 
ellegations  of  violations  of  the  securities 
laws  (as  defined  in  Section  3(a)(47)  of 
the  Act)  or  the  Commission's  Rules  of 
Practice.  17  CFR  Part  201.  or  othervrise. 
where  such  trustee,  receiver,  master, 
special  counsel  or  other  person  is 
specifically  designated  to  perform 
particular  functions  with  respect  to.  or 
as  a  result  of,  the  litigation  or 
proceeding  or  in  connection  with  the 
administration  and  enforcement  by  the 
Commission  of  the  federal  securities 
laws  or  the  Commission's  Rules  of 
Practice; 

(7)  A  bar  association,  state 
accountancy  board  or  other  federal, 
state,  local  or  foreign  licensing  or 
oversight  authority,  or  a  professional 
association  or  self-regulatory  authority 
to  the  extent  that  it  performs  similar 
functions:  or 

(8)  A  duly  authorized  agent,  employee 
or  representative  of  any  of  the  above 
persons. 

(c)  Nothing  contained  in  this  section 
shall  affect: 

(1)  The  Commission's  authority  or 
discretion  to  provide  or  refuse  to 
provide  access  to,  or  copies  of, 
nonpublic  information  in  its  possession 
in  accordance  with  such  other  authority 
or  discretion  as  the  Commission 
possesses  by  statute,  rule  or  regulation: 
or 

(2)  The  Commission's  responsibilities 
under  the  Privacy  Act  of  1974  (5  U.S.C 
552a),  or  the  Right  to  Financial  Privacy 
Act  of  1978  (12  U.S.C.  3401-22)  as 
hmited  by  section  21(h)  of  the  Act. 

By  the  Ckxnmission. 

Dated:  October  4 ,  1993. 
Marsarel  H.  McFarlaad. 
Depu  ty  Secretary. 

|FR  Doc.  93-24745  Piled  10-7-93;  8:45  am] 
MUJNO  COOK  ■ma-oi-r 
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Federal  Energy  Regulatory 
Commission 

18  CFR  Part  141 

[Docket  No.  RIM^KMnO] 

New  Reporting  Requirement 
Implementing  Section  213(b)  of  the 
Federal  Powrer  Act  and  Supporting 
Expanded  Regulatory  Responsibilities 
Under  ttte  Energy  Policy  Act  of  1992, 
and  Conforming  and  Other  CtMnges  to 
FormNo.FERC-714 

Issued  September  30, 1993. 

AGEMCY:  Federril  Energy  Regulatory 
Commission.  DC^ 
action:  Final  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
creating  a  new  reporting  requirement. 
FERC  Form  No.  715.  Annual 
Transmission  Planning  and  Evaluation 
Report,  to  inform  potential  transmission 
customers.  State  regulatory  authorities, 
and  the  pubUc  of  potentially  available 
transmission  capacity  and  known 
constraints  as  required  under  section 
213(b)  of  the  Federal  Power  Act,  as 
added  by  the  Energy  Policy  Act  of  1992. 

In  addition  to  implementing  the 
informaticHi  requirements  of  section 
213(b).  the  rule  is  intended  to  support 
the  Commission's  expanded 
responsibilities  under  sections  211  and 
212  of  the  Federal  Power  Act,  as 
amended  by  the  Energy  Policy  Act  of 
1992,  and  to  provide  information  with  . 
which  to  analyze  filings  involving,  or 
requests  for,  transmission  services 
under  the  Federal  Power  Act 

The  Commission  is  also  amending 
Fonn  No.  FERC-714.  Annual  Electric 
Control  and  Planning  Area  Report.  The 
conforming  and  other  changes  in  Form 
714  involve:  Changing  the  designation 
of  the  form  to  read:  "FERC  Form  No. 
714":  changing  the  annual  filing  date  of 
the  form  to  no  later  than  June  1  of  the 
following  year;  eliminating  information 
requirements  duplicating  the 
information  that  the  Commission  will 
now  collect  in  Form  715:  eliminating 
the  reporting  of  certain  information  no 
longer  needed  for  the  Commission's 
regulatory  purposes;  and  modifying 
certain  existing  information 
requirements  to  improve  their 
usefulness. 

DATES:  The  final  rule  is  eHiactive 
November  8, 1993.  The  information 
collection  provisions,  however,  will  not 
become  effective  until  approved  by  the 
Office  of  Management  and  Budget. 
Notice  of  tliis  date  will  be  published  in 
the  Federal  Register. 


AOORESSES:  Office  of  the  Secretaiy, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington.  DC  20428. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Daniel  L.  L^ircamp  (Legal  loformatioa). 
Assistant  General  Ckmnsel,  Electric  Rates 
and  Corporate  Regulation,  Federal  Energy 
Regulatory  Commission,  825  North  Capitol 
Street  NE.,  Washington,  DC  20426.  (202) 
20»-2088. 

William  Booth  (Technical  Information). 
Office  of  Electric  Power  Regulation, 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE..  Washington, 
DC  20426.  (202)  206-0849. 

SUPPLEMENTARY  »IFORMATI0N:  In 
addition  to  publishing  the  full  text  of 
this  docimient  in  the  Federal  Ke^ster. 
the  Commission  also  provides  ail 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104,  at  941  North  Capitol 
Street  NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  doctmients  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  OPS,  set  your  commimications 
software  to  use  300, 1200,  or  2400  bps. 
full  duplex,  no  parity,  8  data  bits  and  1 
stop  bit.  OPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  203-1781.  The 
full  text  of  the  Final  Rule  will  be 
available  on  OPS  for  30  days  from  the 
date  of  issuance.  The  complete  text  on 
diskette  in  WordPerfect  format  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  La  Dchti  Systems 
Corporation,  also  located  in  room  3104, 
941  North  Capitol  Street  NE., 
Washington,  DC  20426. 

Order  No.  558 

Final  Rule 

Issued  September  30, 1993. 

Before  Commissioners:  Elizabeth  Anne 
Moler,  Chair,  Vicky  A.  Bailey,  James  J. 
Hoecker,  William  L  Massey.  and  Donald  F. 
Sanu.  Jr. 

/.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  amending 
part  141  of  its  regulations  by  adding  a 
new  S  141.300  requiring  that 
"transmitting  utihties"  >  inform 


I A  transmitting  utility  U  any  electric  utilily  (i.*.. 
any  person  or  State  agency  (Including  any 
municipality)  which  sells  electric  energy), 
qualifyiag  ccigBnefHion  faciUty.  qualifying  anaii 
powar  productioo  £KiUly.  or  Fedaral  po«va( 
marketing  agency  that  owns  or  operates  electric 
power  transmlsiion  facilities  that  ere  used  (or  the 
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potential  transmission  customers,  State 
regulatory  authorities,  and  the  public  of 
potentially  available  transmission 
capacity  and  known  constraints  as 
required  under  section  213(b)  of  the 
Federal  Power  Act  (FPA),  as  added  by 
the  Energy  Policy  Act  of  1992  (Energy 
Policy  Act).2  The  new  regulation  creates 
a  new  reporting  form,  FERC  Form  No. 
715,  Annual  Transmission  Planning  and 
Evaluation  Report  (Form  715).  In 
addition  to  implementing  the 
requirements  of  section  213(b),  this  rule 
is  intended  to  support  the  Commission's 
expanded  responsibilities  imder 
sections  211  and  212  of  the  FPA,  as 
amended  by  Energy  Policy  Act,  and  to 
provide  information  with  which  to 
analyze  filings  involving,  or  requests 

for.  transmission  services.  The     

G)nunission  also  is  amending  18  CFR 
141.51  and  the  associated  Form  No. 
FERC-714,  Annual  Electric  Control  and 
Planning  Area  Report  (Form  714),  to 
make  conforming  and  other  changes.* 

A.  Notice  of  Proposed  Rulemaking 

The  Commission  issued  a  Notice  of 
Proposed  Rulemaking  (NOPR)  on  March 
30. 1993.«  The  Commission  received 
118  sets  of  comments  in  response  to  the 
NOPR  Commenters  represent  all 
interest  groups  in  the  electric  utility 
industry.  Commenters  include:  48 
investor-owned  utilities;  18  mimicipal 
utilities;  12  rural  electric  cooperatives; 
13  regional  reliability  coimdls, 
subregional  organizations  or  preposed 
regional  transmission  groups  (RTGs);  7 
state  regulatory  commissions;  7  non* 
traditional  generating  entities  (such  as 
Independent  Power  F*roducers  (IPPs) 
and  Qualifying  Facihties  (QFs));  and  13 
other  parties,  including  industrial 
customer  groups,  the  U.S.  Department  of 
Energy  (DOE)  and  members  of  the 
Energy  and  Commerce  Committee  of  the 
United  States  House  of  Representatives. 

B.  Summary  of  Form  715 
Requirements  s 

Starting  on  April  1, 1994,  each 
transmitting  utility  that  operates 
integrated  transmission  system  faciUties 


sale  of  electric  energy  at  vrhotesale.  See  section 
3(23)  of  the  FPA.  as  added  by  the  Energy  Policy  Act. 
iPublic  Law  Na  102-486.  106  Sut.  2776  (1992). 

•  Although  some  infonnation  required  by  new 
Farm  715  is  already  included  in  Form  714,  tb« 
Conunission  is  not  combining  the  reporting 
requirements  into  one  form  because  the  two  forms 
differ  substantially  both  in  purpose  and  as  to  who 
most  flle  them.  To  prevent  duplication  of  reporting 
effort,  the  Commission  is  eliminating  a  number  of 
schedules  from  Form  714. 

«  New  Reporting  Requirements  Under  the  Federal 
Pcrwer  Act  and  Changes  to  Fonn  No.  FERC-714,  58 
FR  17544  (April  5, 1993);  IV  FERC  Stats,  ft  Regs. 
132.493. 

•  The  instructions  for  completing  Form  715 
appear  in  appendix  A. 


that  are  rated  at  or  above  100  kilovolts 
(kV)  (Respondent),  will  aimually  submit 
to  the  Commission  a  new  reporting 
form.  Form  715. 

Form  715  requires  each  Respondent 
to: 

(1)  Identify  a  contact  person  for 
inquiries  regarding  information  in  the 
form  [Form  715,  part  1]; 

(2)  Submit  in  electronic  form  its  base 
case  power  flow  data  •  if  it  does  not 
participate  in  the  development  and  use 
of  regional  power  flow  data.  A 
Respondent  that  participates  in  the 
development  and  use  of  regional  power 
flow  studies  must  either  submit  in 
electronic  form  the  regional  or 
subregional  base  case  power  flow  data 
or  designate  any  regional  or  subregional 
organization,  or  any  other  single  entity 
to  submit  in  electronic  form  the  regional 
or  subregional  base  case  power  flow 
data  [Form  715,  part  2); 

(3)  Submit  transmission  system  maps 
and  diagrams  used  by  the  Respondent 
for  transmission  planning  (Form  715, 
part  31: 

(4)  Submit  a  detailed  description  of 
the  transmission  planning  reliability 
criteria  used  to  evaluate  system 
performance  for  time  frames  and 
planning  horizons  used  in  regional  and 
corporate  planning  [Form  715,  part  4]; 

(5)  Submit  a  detailed  description  of 
the  Respondent's  transmission  planning 
assessment  practices  (including,  but  not 
limited  to,  how  reliability  criteria  are 
apphed  and  the  steps  taken  in 
performing  transmission  planning 
studies)  [Form  715,  part  5);  and 

(6)  Submit  a  detailed  evaluation  of  the 
Respondent's  anticipated  system 
performance  as  measured  against  its 
stated  reliability  criteria  using  its  stated 
assessment  practices  [Form  715,  part  6j. 

Respondents  must  submit  to  the 
Commission  an  original  and  two  copies 
in  hard  copy  of  the  above  items  1 
through  6.  Respondents  must  also 
submit  to  the  Commission  in  electronic 
form  items  1. 2, 4,  5,  and  6. 

Respondents  must  also  make  available 
expeditiously  to  the  public,  upon 
request,  in  hard  copy,  the  above  items 
1  through  6.  Respondents  must  also 
make  available  expeditiously  to  the 
public,  upon  request,  in  electronic  form, 
items  1,  2,  4,  5,  and  6. 

When  Respondents  have  designated 
any  single  entity  to  submit  regional  or 
subregional  base  case  power  flow  data 
to  the  Commission,  that  entity  must 
submit  these  data  to  the  Commission  in 
both  hard  copy  and  electronic  form,  as 
indicated  immediately  above.  That 


•  Base  case  power  flows  are  best  estimate 
simulations  of  the  operations  of  regional 
transmission  grids. 


entity  must  also  make  these  data 
available  expeditiously  to  the  public, 
upon  request,  in  both  hard  copy  and 
electronic  form,  as  indicated 
immediately  above. 

The  primary  authority  for  the 
collection  of  Form  715  data  is  section 
213(b)  of  the  FPA.  The  collection  of 
these  data  also  supports  the 
Commission's  expanded  responsibilities 
tmder  sections  211,  212  and  213(a)  of 
the  FPA  (as  amended  by  the  Eneigy 
Policy  Act),  and  assists  in  rate  or  o\h**r 
regulatory  proceedings.  Thus,  the 
Commission's  authority  for  this  rule  is 
also  based  on  the  Commission's  general 
authorities  imder  sections  307(a}.  309 
and  311  of  the  FPA. 

C  Summary  of  Fonn  714  Revisions' 

Changes  to  Form  714  involve: 

(1)  Changing  the  designation  of  the 
form  to  read:  "FERC  Form  No.  714,"  to 
be  consistent  with  the  designation  of 
other  Commission  forms; 

(2)  Changing  the  annual  reporting 
date  from  May  1  to  no  later  than  Jime 
1  of  the  following  year  (to  better 
accommodate  regional  reporting  of 
hourly  demand  and  demand  forecast 
data);  and 

(3)  Eliminating  and  modifying  several 
existing  information  requirements. 

The  Commission  is  eliminating 
certain  schedules  from  Form  714 
because  it  will  now  collect  this 
information  in  Form  715.  These 
schedules  include:  Schedules  VIII 
(Control  Area  Transmission  Power  Flow 
Data),  Xm  (Planning  Area  Transmission 
Line  Data),  and  XV  (Planning  Area 
Transmission  Maps  and  Diagrams).  The 
Commission  is  also  eliminating 
Schedule  XIV  (Hydroelectric  Data) 
because  the  Commission  no  longw 
needs  the  information  in  this  schedule 
to  fulfill  its  responsibiUties  under  parts 
I  or  n  of  the  FPA. 

The  Commission  is  also  eliminating 
the  reporting  of  Base  Power  Transfers 
and  Incremental  Transfer  Capabihty 
from  Schedule  VI  because  the 
Commission  can  derive  this  information 
from  data  now  filed  in  Form  715.  The 
Commission  is  changing  Schedule  VII 
(Control  Area  System  Lambda)  to  collect 
hourly  system  lambda  data  (in 
electronic  form)  for  the  entire  year  and 
to  require  a  description  of  how 
transmitting  utilities  calculate  system 
lambda  or,  for  those  control  areas  that 
do  not  use  an  economic  dispatch 
algorithm,  how  the  control  area 
dispatches  its  resources. 

In  addition,  the  Commission  is 
consolidating  Schedules  X  (Planning 
Area  Monthly  Net  Energy  for  Load),  XI 


'The  change*  to  Fonn  714  appear  in  appendix  B. 
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(Planning  Area  Summer  and  Winter 
Actual  and  Forecast  Peak  Demand  and 
Annual  Net  Energy  for  Load),  and  XII 
(Planning  Area  Hourly  Demand  Data  By 
Specified  Week)  into  a  requirement  that 
form  714  Respondents  submit  hourly 
demand  data  in  electronic  form  to  the 
(Commission.  Respondents  that  are 
members  of  regional  or  sub-regional 
organizations  may  instead,  however, 
authorize  their  national,  regional,  or 
subregional  organizations  to  file  hourly 
demand  data  on  behalf  of  their  member 
systems.  If  a  national,  regional,  or 
subregional  organization  does 
consolidate  and  report  Form  714  (or 
Form  715)  information  for  its  members, 
it  must  separately  identify  data  for  each 
Respondent  covered  by  the  report.  The 
authority  to  collect  the  Form  714 
information  is  the  Commission's  general 
information  collection  authorities  in 
sections  307(a),  309  and  311  of  the  FPA. 

D.  Major  Changes  in  Final  Rule  From 
NOPR 

The  following  is  a  Ust  of  the  major 

changes  in  the  Bnal  rule  horn  the 

reporting  requirements  proposed  in  the 

NOPR: 

— Only  transmitting  utilities  that  are 
operators  of  integrated  transmission 
system  facilities  that  are  rated  at  or 
above  100  kV  must  file  a  Form  715. 
The  NOPR  proposed  submittal  by 
operators  and  owners  and  included 
entities  owning  only  radial  facilities. 

— A  request  for  waiver  of  the 
requirement  to  file  Form  715  must 
either:  (1)  Indicate  the  entity  that 
performs  transmission  planning  for 
the  entity  requesting  waiver,  or  (2) 
State  that  the  entity  requesting  waiver 
does  not  use  power  flow  analyses  in 
performing  transmission  planning." 

— The  annual  fiUng  date  for  Form  715 
is  no  later  than  April  1  of  each  year. 
The  NOPR  proposed  a  filing  date  of 
January  1. 

— When  a  Resp>ondent  identifies 
stability  as  a  limiting  factor  in  its 
regional  transmission  analysis,  the 
Respondent  must,  on  request,  make 
regional  stability  studies  available  to 
the  public. 

— ^The  Commission  is  allowing  regional 
organizations  to  charge  a  fee  for 
copying  the  material  provided  to  the 
public,  and  requiring  that  a  fee 
schedule  be  included  in  part  2  of 
Form  715. 

— ^The  Commission  has  eliminated  Base 
Power  Transfers  and  First 
Contingency  Incremental  Transfer 


Capability  data  from  Schedule  5 
(previously  cited  as  Schedule  VI)  of 
Form  714.  Similar  information  can  be 
derived  from  base  case  power  flows 
data  that  transmitting  utilities  now 
submit  in  part  2  of  Form  715. 
— The  Commission  has  added  to 
Schedule  6  of  Form  714  a  requirement 
that  a  control  area  describe  how  it 
calculates  its  system  lambda  (i.e.  its 
incremental  cost  of  energyj.s  Any 
entity  that  does  not  use  an  economic 
dispatch  algorithm  must  describe  how 
it  dispatches  its  resources.  The  annual 
filing  date  for  Form  714  is  no  later 
than  June  1  of  the  following  year.  The 
current  filing  date  is  no  later  than 
May  1. 

//.  Preliminary  Matter 

A  number  of  commenters  filed  their 
comments  after  the  deadline  for  the 
filing  of  comments  in  this  proceeding.^o 
All  of  these  commenters  have 
demonstrated  a  substantial  interest  in 
this  proceeding,  and  no  one  objects  to 
the  admission  of  these  untimely-filed 
comments  into  the  record  in  this 
proceeding.  Our  consideration  of  these 
comments  will  not  unduly  prolong  this 
proceeding  or  prejudice  any  of  the 
parties  who  timely  filed  their 
comments.  The  late-filed  comments 
have  contributed  to  our  analysis  of  the 
issues  in  this  proceeding.  We  will, 
therefore,  accept  these  untimely  filed 
comments  and  make  th^  a  part  of  the 
record.  t 

Some  commentecs'Wve  requested  the 
opportunity  to  respond  to  other  parties' 
comments.  Other  commenters  have 
requested  that  the  Commission  convene 
a  technical  conference. 

We  think  that  the  118  comments  that 
we  have  received  thoroughly  explore 
the  issues  in  this  proceeding.  We  see  no 
need  for  either  reply  comments  or  for  a 
technical  conference.  We  will,  therefore, 
deny  the  requests  for  reply  comments 
and  for  a  tedinical  conference. 

ni.  furisdiction 

There  are  two  challenges  to  the 
Commission's  jurisdiction  to  apply  the 
rule  to  certain  entities.  Alabama  Electric 
Cooperative  (Alabama  Electric) 
challenges  the  Commission's  authority 
to  apply  the  rule  to  cooperatives.  The 
Alaska  Intertie  Operating  Committee 
(Alaska  Committee)  argues  that  the 
Commission  has  no  power  to  apply  the 


rule  to  the  operators  of  Alaskan 
transmission  facilities.  We  have 
reviewed  these  arguments  and  have 
concluded  that,  in  each  instiuice.  the 
Commission  has  the  authority  to  apply 
the  rule  to  the  entities. 

A.  Cooperatives 

Section  213(b)  of  the  FPA.  as 
amended  by  the  Energy  Policy  Act. 
requires  the  Commission  to  require 
"transmitting  utilities"  to  provide 
potential  transmission  customers.  State 
regulatory  authorities,  and  the  public 
with  information  concerning  potentially 
available  transmission  capacity  and 
known  constraints.  In  the  NOPR,»i  the 
Commission  stated  that: 

A  transmitting  utility  is  any  electric  utility 
(i.e.,  investor-owned,  cooperative,  municipal 
or  state  agency),  qualifying  cogeneration 
facility,  qualifying  small  power  production 
facility,  or  Federal  power  marketing  agency 
which  owns  or  operates  electric  power 
transmission  facilities  which  are  used  for  the 
sale  of  electric  energy  at  wholesale.  See 
section  3(23)  of  the  Federal  Power  Act.  as 
added  by  the  Energy  Policy  Act  of  1992. >2 

The  Commission  also  stated  that: 

[Tjhe  Energy  Policy  Act  gives  the 
Conmiission  authorify  to  order  wheeling  by 
"transmitting  utilities"  as  defmed  in  the  new 
section  3(23)  of  the  FPA.  Such  entities 
include  electric  utilities  (irrespective  of 
public,  cooperative  or  private  ownership 
status),  qualifying  facilities  and  Federal 
power  marketing  agencies  which  own  or 
operate  electric  power  transmission  facilities 
used  for  the  sale  of  electric  energy  at 
wholesale." 

Alabama  Electric  challenges  the 
accuracy  of  the  Commission's 
jurisdictional  assertions.  It  notes  that 
the  Energy  Policy  Act  does  not  include 
the  word  "cooperative"  in  its  definition 
of  "transmitting  utility."  Alabama 
Electric  argues  that  the  Commission 
o^ers  no  statutory  support  for  including 
the  term  "cooperative"  within  the 
definition  of  "transmitting  utility"  or 
within  the  term  "electric  utility."** 
Alabama  Electric  cites  Salt  River  Project 
Agr.  Dist.  v.  Federal  Power 
Commissions^  and  Dairyland  Power 
Cooperative^^  for  the  proposition  that 
the  Commission  lacks  jurisdiction  over 
cooj)eratives.i7  We  reject  Alabama 


*The  Commission  expects  that  requiring  only 
operators  of  integrated  transmission  facilities  to  file 
Form  715  will  reduce  the  number  of  requests  for 
waiver. 


•  A  description  of  the  development  of  system 
lambda  is  included  in  the  instructions  to  Schedule 
6,  Control  Area  Hourly  System  Lambda,  of  Form 
714. 

">The  Commission  originally  designated  May  20, 
1993  as  the  final  dale  for  filing  comments  in  this 
proceeding,  but  later  extended  the  comment  period 
to  June  21, 1993. 


*i  New  Reporting  Requirement  Under  the  Federal 
Power  Act  and  Changes  to  Form  No.  FERC-714.  58 
FR  17544  (April  5. 1993):  IV  FERC  Stats,  ft  Regs. 
1 32.493. 

"58  FR  17544  (April  5. 1993).  n.l:  IV  FERC  Stats 
a  Regs.  1 32.493  at  32,686.  n.l. 

"58  FR  17544.  17548  (April  5, 1993)r  IV  FERC 
SUU.  a  Regs.  1  32.493  at  32,691. 

<<  Alabama  Electric  Comment*  at  3. 

"  391  F.2d  470  (D.C  Cir.  1968).  cert,  denied.  393 
U.S.  857  (1968)  [Sak  Rivet]. 

••Opinion  No.  511,  37  FPC  12  (1967)  (Daiiytand). 

>'  In  contrast  to  Alabanu  Electric'*  position. 
North  Carolina  Electric  Membership  Corporation 
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ElecU-ic's  arguments.  The  Salt  River  and 
Dairyland  cases  are  inapposite.  These 
cases  address  whether  a  cooperative  is 
a  public  utility  as  defined  in  the  FPA.'* 
They  do  not  address  whether  a 
cooperative  is  an  electric  utility  as 
defined  in  the  FPA.10 

The  terms  "public  utility"  and 
"electric  utility"  have  different 
meanings  under  the  FPA.20  As  the 
Commission  has  noted,  "(ajll  public 
utilities,  as  defined  in  the  FPA,  are 
electric  utilities  •   *  *  .  However, 
electric  utilities  include  entities  that  are 
not  public  utilities,  such  as  cooperative 
and  municipal  utilities."2>  Section  3(22) 
of  the  FPA  defines  "electric  utility"  as 
any  person.  State  agency,  or  Federal 
agency  that  sells  electricity.22  Section 
3(4)  of  the  FPA  defines  "person"  as  an 
individual  or  Corporation.zs  Section  3(3) 
of  the  FPA  defines  "corporation"  as, 
among  other  things,  any  corporation, 
joint-stock  company,  partnership, 
association,  business  trust,  or  any 
organized  group  of  persons,  whether 
incorporated  or  not.24  Because 
cooperatives  fall  within  the  definition  of 
"corporation,"  they  are  persons  that  sell 
electricity.  As  such,  they  are  "electric 
utilities." 

When  Congress  passed  the  Public 
Utility  Regulatory  Policies  Act  of  1978 
(PURPA),25  it  added  section  211  as  well 
as  the  section  3(22)  definition  of  electric 
utility  to  the  FPA,  thereby  giving  the 
Commission  authority  to  order  electric 
utilities  not  otherwise  subject  to  its 
jurisdiction  (i.e.,  not  otherwise  "public 
utilities")  to  provide  transmission 


recognise*  that  "under  the  recently  enacted  Energy 
Act,  electric  cooperatives  that  own  or  operate  •  •  • 
(acilitie*  used  for  wholesale  sales  could  be  subject 
to  FERC  jurisdiction  as  'transmitting  utilities'  •  •  * 
regardless  of  their  exempt  status  from  other  aspects 
of  FERC  jurisdiction."  North  Carolina  Electric 
Membership  Corporation  Comments  at  4-S. 

•  •See  Sah  AiVer  at  472.  In  Dairyland,  the 
Commission  determined  that  non-profit 
cooperatives  financed  by  the  Rural  ElectriHcation 
Administration  (REA)  are  not  "public  utilities" 
under  the  FPA.  and  thus  do  not  have  to  comply 
with  the  Commission's  reporting,  accounting  and 
rate  schedule  filing  requirements.  Salt  River  relied 
on  Dairyland  in  Tinding  that  a  specific  REA- 
financed  cooperative  was  "not  a  'public  utility' 
within  the  fneaning  of  Parts  n  and  m  of  the  Federal 
Power  Act." 

••Soft  Htverat  474.  See  also  Arkansas  Electric 
Cooperative  Corp.  v.  Arkansas  Public  Service 
Commission,  461  U.S.  375.  381-385  (1982) 
(discussing  Dairyland  and  Salt  River). 

««See  Enron  Power  Enterprise  Corp..  52  FERC 
1 61,193  at  61.704.  n.5,  citing  Long  Lake  Energy 
Corp..  51  FERC  1 61.262  (1990). 

SI  Policy  Statement  Regarding  Regional 
Transmission  Groups.  58  FH  41.626  (Aug.  5. 1993), 
ni  FERC  StaU.  k  Regs.  1 30.975. 

*a Public  Law  Na  95-617  section  3(4).  92  Stat. 
3117,  (1978)  (codified  at  16  U.S.C  796(22)  (1988)). 

«sU.§.C  796(4). 

«<U.S.C  796(3). 

ss  Public  Lrw  No.  95-617, 92  Stat  3117  (1978). 


service.2«  The  term  "transmitting 
utility,"  which  the  Energy  Policy  Act 
added  to  the  FPA,  and  which  appears  in 
both  the  newly  amended  section  211 
and  the  new  section  213,  includes  the 
term  "electric  utility."  The  Commission, 
therefore,  has  jurisdiction  under  section 
213(b)  of  the  FPA,  as  added  by  the 
Energy  Policy  Act,  to  require 
cooperatives  to  provide  information  on 
their  potentially  available  transmission 
capacity  and  known  constraints. 

B.  Alaska 

Alaska  Committee  argues  that, 
because  Alaska  is  not  interconnected 
with  any  interstate  transmission  grid, 
Alaskan  transmission  facilities  do  not 
meet  the  Commerce  Clause 
requirements  for  interstate  activity.  We 
construe  its  argument  to  mean  that  we 
should  not  apply  the  proposed  reporting 
requirements  to  Alaskan  utilities 
because  to  do  so  would  be 
unconstitutional.27 

This  rule  requires  that  all  transmitting 
utilities  submit  information  to  us. 
Section  3(23)  of  the  FPA  defines 
"transmitting  utilities"  as  those  that 
own  or  operate  transmission  facilities 
used  for  the  sale  of  electric  energy  at 
wholesale.  Indeed,  the  term 
"transmitting  utility"  (FPA  section 
3(23))  encompasses  the  term  "electric 
utility"  (FPA  secUon  3(22)).  Neither 
term  includes  any  reference  to  a 
distinction  between  inter-  and  intrastate 
facilities.  When  Congress  intended  to 
make  such  a  distinction,  it  did  so 
clearly,  as  is  evidenced  by  the  term 
"wholesale  transmission  services"  (FPA 
section  3(23))  which  specifically  refers 
to  energy  sold  at  wholesale  in  interstate 
commerce.2"  Therefore,  (Congress 
intended  that  the  information 
requirements  of  section  213(b)  apply  to 
both  interstate  and  intrastate  utilities. 


mHR.  Rep.  No.  95-1750.  95th Cong..  2d  Sess.  at 
94-95  (19/8).  Prior  to  PURPA.  the  Commission  had 
limited  authority  to  order  transmission  in  non- 
emergency situations,  but  only  to  public  utilities. 
See  FPA  sections  202(b)  and  207.  When  Congress 
added  sections  210-212  to  the  FPA.  it  provitM  in 
section  201(b)(2)  that  compliance  with  a 
Commission  order  under  sections  210  or  211  will 
not  make  an  electric  utility  subject  to  the 
jurisdiction  of  the  Commission  for  purposes  other  ^ 
than  the  provisions  of  sections  210,  211  or  212. 

2' Alaska  Committee  Comments  at  3-4.  Alaska 
Committee  argues  that  Alaskan  transmission 
facilities  do  not  meet  the  Commerce  Clause 
requirements  for  interstate  activity;  this  implies  that 
if  the  Energy  Policy  Act  does  apply  to  these 
utilities,  the  statute  is  unconstitutional.  In  the 
alternative,  Alaska  Committee  asks  the  Commission 
for  an  exemption,  implicitly  recognizing  the 
Commission's  authority  to  impose  the  reporting 
requirements  on  Alaska's  transmitting  utilities. 

aFPA  section  3(24)  defines  wholesale 
transmission  services  as  the  transmission  of  electric 
energy  sold,  or  to  be  sold,  at  wholesale  in  intentate 
commerce. 


Moreover,  there  is  little  doubt  that 
Cx)ngress  may  regulate  intrastate 
utilities.  (Congress  may  regulate  an 
intrastate  activity  when  that  activity  is 
part  of  a  national  activity  that  Congress 
has  chosen  to  regulate  under  its 
interstate  commerce  power.  When  it 
enacted  the  Energy  Policy  Act, 
Congress'  purpose  was  national  in 
scope. » It  intended  to  encourage  a 
competitive  bulk  power  market,  to 
promote  increased  efficiency  and  reduce 
the  cost  of  electric  energy. » Information 
regarding  transmission  availability  and 
known  constraints  is  essential  to 
market-oriented  pricing.  And  Congress 
has  a  legitimate  interest  in  using  market 
forces  to  aid  in  producing  an  abundant 
supply  of  electric  energy  at  reasonable 
prices.  The  transmission  information 
requirements  are,  therefore,  reasonably 
adapted  to  a  constitutional  end,  as  the 
case  law  requires.ai  Since  the  effects  of 
electricity  are  all-pervasive  in  our 
society.  Congress  was  well  within  its 
interstate  commerce  authority  in 
applying  its  transmission  information 
requirements  to  transmitting  utilities 
that  are  not  connected  to  an  interstate 
transmission  grid.sz  The  Commission 
has  found  jurisdiction  in  analogous 
circumstances.33 

IV.  Objectives  of  Form  715 

A.  Implementation  Alternatives 

In  addressing  how  best  to  implement 
the  requirements  of  Section  213(b),  the 
Commission  stated  in  the  NOPR  that, 
based  on  its  experience,  "it  is  not 
practical  to  provide  a  simple  measure  of 


'•Congress'  aim  was  nothing  less  than  a 
"comprehensive  national  energy  policy  •••.•' 
RR.  Rep.  No.  102-474. 102nd  Cong.  2nd  Sess..  pt 
1  at  132  (1992). 

MH.R.  Rep.  No.  102-474, 102nd  Cong.  2nd  Sess., 
pt.  1  at  132-138  (1992).  Congress  sought  "to  use  the 
market  rather  than  government  regulation  wherever 
possible  both  to  advance  energy  security  goals  and 
to  protect  consumers."  Id.  at  133.  It  hoped  that 
"additional  competition  in  jthel  wholesale 
electricity  power  market  •  •  *  (would)  improve  the 
efficiency  of  the  electric  utility  industry  and  secure 
the  lowest  possible  costs  for  coitsumers."  Id.  at  138. 

>'  See  Presauh  r.  Interstate  Commerce 
Commission,  494  U.S.  1, 17  (1989);  Model  v. 
Virginia  Surface  Mining  S-  Beclamation  Assrt..  inc., 
452  U.S.  264  (1981):  Model  v.  Indiana.  452  U.S.  314. 
323-324  (1981);  FE/fC  v.  Mississippi,  456  U.S.  472 
(1981). 

'»  See  e.g..  Heart  of  Atlanta  Motel  v.  United 
States.  379  U.S.  241  (1964):  Katxenbach  v. 
JVfcC/ung,  379  U.S.  294  (1964);  Wickard  v.  Filbum. 
317  U.S.  Ill  at  125  (1942)  (Congress  may  reach 
local  activity  if  the  activity  "exerts  a  substantial 
economic  effect  on  interstate  cotnmerce");  cf. 
Arizona  Public  Service  Co.  v.  Snead.  441  U.S.  141 
(1979)  (New  Mexico's  energy  tax  found  to  be  an 
impermissible  burden  on  interstate  commerce). 

'5  See  Central  Power  and  Light  Company,  8  FERC 
161,065,  modified  and  reh'g  denied.  9  FERC 
161.011  (1979),  reh'g  denied,  10  FERC  161.131 
(1980):  Kalaeloa  Partners.  UP.,  48  FERC  1 61.173 
(1989). 
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transmission  availability  that  would 
cx>ver  all  potential  transmission  service 
requests."  »*  The  Commission  stated 
that  the  better  approach  to  providing 
meaningful  infonmation  to  potential 
transmission  customers  is  to  require 
access  to  "the  fundamental  information 
used  and  assumptions  made  by  the 
transmitting  utility  to  perform  its 
plaiming  and  operating  studies"  »  so 
that  these  potential  customers  "can 
perform  their  own  studies  and  reach 
their  own  conclusions."  *• 

One  commenter  states  that  the 
Commission's  interpretation  is  the  only 
practical  approach.}'  Other  cbmmenters 
state  that  the  conunission's  approach  is 
consistent  with  Congressional  intent  in 
establishing  Section  213(b). 3«  On  the 
other  hand,  some  commenters  do  not 
support  the  Conunission's  approach, 
stating  that  it  is  unnecessary, 
burdensome,  wasteful,  unreasonable, 
will  not  provide  useful  or  meaningful 
information,  or  exceeds  the  intent  of 
Congress." 

Seven  commenters  believe  that 
potential  transmission  customers  would 
not  be  able  to  use  the  requested 
information  to  do  their  own  analyses.^o 
One  of  the  commenters  states  that  "if 
potential  users  want  to  know  if  a 
transmission  system  can  accommodate 
additional  transfers,  they  will  have  to 
ask  the  owners  and  operators  of  that 
generation  and  transmission  system."  4* 
A  few  commenters  also  question  the 
value  of  collecting  this  information  in 
Ught  of  alleged  national  security 
concerns.**  Additionally,  several 
commenters  state  that  the  information  to 
be  collected  is  not  sufficient  to  analyze 


»S8  PR  17948  (April  S.  1993):  IV  FERC  Stats.  It 
Regs..  Proposed  Risgulations  i  32.493  at  32.692. 

»«S8  FR  17548  (April  5. 1993):  IV  FERC  Slats,  ft 
Regs,  at  32.693. 

>'  See  Pennsylvania-New  jersey-Maryland 
Interconnection  Comments  at  3. 

xSee,  e.g..  American  Iron  and  Steel  Institute,  el 
al.  Comments  at  3:  Indiana  Utility  Regulatory 
Commission  Comments  at  2:  U.S.  Department  of 
Energy  (DOE)  Comments  at  1:  Electric  Generating 
Association  Comments  at  1:  Texas  Utilities 
Comments  at  1:  National  Association  of  Regulatory 
Utility  Commissioners  (NARUC)  Comments  at  3: 
PaciHc  Gas  k  Electric  Conunents  at  3. 

xSee,  e.g.,  Centerior  Comments  at  1:  Northern 
States  Power  Comments  at  2:  Central  Louisiana 
Electric  Comments  at  3:  Large  Public  Power  Council 
Comments  at  S. 

M  See  Central  Louisiana  Electric  Comments  at  3: 
Wisconsin  Power  and  Light  Comments  at  2:  North 
American  Electric  Reliability  Council  (NERC) 
Comments  at  2:  Northern  States  Power  Comments 
at  6:  South  Carolina  Electric  ft  Gas  Comments  at  1; 
Virginia-Carolinas  Reliability  Croup  Conunents  at 
3-4:  and  Central  ft  Southwest  Comments  at  2. 

«•  NERC  Comments  al  2. 

«*See.  e.g..  Commonwealth  Edison,  et  al. 
Cominents  al  2-3:  Central  Illinois  Public  Service 
Conunents  al  6.  This  issue  is  addressed  separately 
in  Section  V.B.  below. 


transmission  capability  because  stability 
is  the  limiting  factor  in  their  areas. 
These  commenters  argue  that  more 
detailed  and  spedRc  data  and  analyses 
are  needed  to  evaluate  transmission 
capability.*! 

These  commenters  propose  a  number 
of  alternatives,  such  as: 

(1)  Allowing  transmitting  utilities  to 
provide  the  information  when 
reouested: 

(2)  Relying  on  the  transmitting  utility 
to  perform  any  studies,  perhaps  jointly 
writh  the  requester; 

(3)  Requiring  that  transmitting 
utihties  provide  only  summary 
information,  such  as  regional 
assessments,  DOE  OE-411  reports  or 
transfer  capability  data;  and 

(4)  Encouraging  working  through 
regional  reliabiUty  councils  or  regional 
transmission  groups  (RTGs). 

The  Commission  concludes  that  none 
of  the  proposed  alternatives  satisHes  the 
requirements  of  section  213(b). 
Requiring  transmitting  utilities  to  make 
information  available  only  on  request  or 
relying  on  a  transmitting  utility  to 
perform  the  studies  is  inconsistent  with 
the  annual  collection  and  public 
availability  requirements  of  section 
213(b).  Furthermore,  a  large  number  of 
commenters,  representing  the  entire 
spectrum  of  interests,  state  that  the 
information  as  defined  in  this  rule  will 
be  useful  to  potential  customers  for 
screening  analyses  of  transmission 
capability.44 

The  Commission  has  concluded  that 
there  is,  at  present,  no  simpler  way  to 
satisfy  the  requirements  of  section 
213(b). «s  Regional  reliability  council 
assessments  (such  as  NERC  summer  and 
winter  assessments  that  contain 
interregional  transfer  capabilities  for 
those  periods  or  DOE  OE-411  reports) 
are  too  general  to  provide  useful 


4>See.  e.g..  Public  Generating  Pool  Conunents  at 
3:  Montana-Dakota  Utilities  Comments  at  2;  San 
Diego  Gas  ft  Electric  Comments  at  2:  Large  Public 
Power  Council  Comments  at  S. 

«4  See.  e.g..  NARUC  Comments  at  S-7;  DOE 
Comments  at  3:  California  Energy  Commission 
Comments  al  1:  National  Rural  Electric  Cooperative 
Association,  er  al.  Comments  at  1-2:  National 
Independent  Energy  Producers  Comments  al  3; 
Indiana  Utility  Regulatory  Commission  Comments 
at  4:  American  Public  Power  Association  (APPA) 
Comments  at  1-3:  Western  Systems  Coordinating 
Council  Comments  at  1-4:  Duke  Power  Comments 
al  3:  Edison  Electric  Institute  (EEI)  Cominents  at  7; 
Institute  of  Electrical  and  Electronic  Engineers 
(IEEE)  Commenu  al  2. 

«sThe  Tennessee  Valley  Authority  (TV A)  states 
that  it  "would  be  willing  to  work  with  the 
Commission  on  ways  to  develop  a  system  of 
reporting  transmission  capacity  that  would  both 
minimize  the  reporting  burden  and  provide  a 
realistic  measure  of  available  capacity  and  known 
constraints."  TVA  Comments  at  2.  The  Commission 
supports  and  encourages  efforts  to  identify  more 
efficient  and  less  costly  means  to  develop  data 
required  by  section  213(b). 


information  to  potential  transmission 
customers  for  meaningful  analysis 
regarding  specific  inquiries.  Similarly, 
regional  operating  studies — which 
estimate  the  ability  to  transfer  energy 
between  control  areas  or  regions  (such 
as  the  East  Central  Area  Reliability 
Coordination  Agreement's  (ECAR) 
summer  and  winter  assessment  of 
transmission  system  performance) — 
provide  little,  if  any,  information 
regarding  the  availability  of 
transmission  capacity  within  or  across  a 
control  area  or  region.  In  addition, 
reported  transfer  capability  data  do  not 
provide  sufficient  information  to 
evaluate  or  to  screen  for  either 
alternative  generation  sites  or  for  the 
effects  of  alternative  bulk  power 
pim:hases  and  sales  on  the  transmission 
system.46 

A  number  of  commenters  disagree 
with  the  Commission's  objective  of 
providing  data  to  potential  transmission 
customers  so  that  customers  can 
perform  their  own  studies  and  reach 
their  own  conclusions.  These 
commenters  state  that  meaningful 
planning  studies  can  result  from  joint 
studies  done  from  a  regional 
perspective.  The  commenters  urge  that 
the  Commission  discourage  potential 
customers  from  performing  their  own 
studies  and  instead  encourage  them  to 
work  through  regional  organizations 
such  as  RTGs  to  develop  transmission 
capacity  studies.47 

The  Commission  agrees  with  the 
commenters  that  KTGs  could  be  good 
vehicles  for  satisfying  the  intent  of 
section  213(b)  and  encourages  parties  to 
work  through  regional  transmission 
organizations  to  develop  the  data 
required  by  this  rule.**  However,  RTGs 
simply  do  not  exist  at  the  present  time 
and  thus  are  not  available  to  help  us 
meet  the  requirements  of  section  213(b). 
In  addition,  once  RTGs  do  exist,  not  all 
entities  may  see  a  need  to  work  through 
a  regional  organization.  Some  entities, 
such  as  Exempt  Wholesale  Generatora 
(EWGs)  or  Qualifying  Facilities  (QFs), 
with  multiple  facilities  across  the 


4*See.  e.g..  Southwest  Power  Pool  Comments  at 
4:  Utah  Associated  Municipal  Power  System* 
Comments  al  4-7.  A  transmitting  utility  may, 
hoMrever.  use  the  results  of  regional  assessment* 
and  transfer  capability  studies,  in  part,  to  develop 
the  narrative  description  of  the  transmitting  utility'* 
evaluation  of  its  transmission  performance,  which 
Part  6  of  Form  715  requires. 

«'See,  e.g..  Southwest  Power  Pool  Comments  at 
3:  NERC  Comments  at  2:  South  Carolina  Electric  ft 
Gas  Comments  at  1:  Virginia-Carolinas  Reliability 
Group  Comments  at  3-4. 

«oThe  Commission  recently  issued  a  Policy 
Statement  encouraging  the  development  of  RTGs. 
Policy  Statement  Regarding  Regional  Transmission 
Groups,  56  FR  41626  (Aug.  5. 1993):  64  FERC 
161,138  (1993).  A*  yet,  however,  no  RTC  has  been 
approved. 
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Nation,  may  not  wish  to  join  each 
regional  group  throughout  the  country, 
but  nevertheless  are  interested  in  the 
ability  to  perform  screening  studies.  The 
information  requirements  of  this  rule 
allow  potential  transmission  users  to 
judge  for  themselves  the  value  of  either 
working  through  regional  organizations 
or  doing  screening  studies  on  their  own. 

B.  Objectives  in  Gathering  Form  715 
Information 

Several  commenters  ask  the 
Commission  to  state  that  it  intends 
transmitting  utilities  and  potential 
transmission  customers  to  use  Form  715 
information  only  for  screening  studies. 
They  also  ask  the  Commission  to 
recognize  that  a  transmitting  utility  can 
only  assess  the  actual  availability  of 
transmission  capacity  when  presented 
with  a  specific  request  for  transmission 
service  under  section  213(a).<9  Some 
commenters  allege  that  the  Commission 
is  confusing  the  requirements  of  section 
213(b)  with  those  of  section  213(a).5o 

The  Form  715  reporting  requirement 
serves  two  purposes.  First,  Form  715 
will  provide  a  potential  transmission 
customer  with  sufficient  information  to 
perform  a  screening  analysis  (i.e.,  a 
preliminary  study  of  the  availability  of 
transmission  capacity  for  the  region  of 
interest)  to  determine  the  likely 
response  by  a  transmitting  utility  should 
the  customer  make  a  request  for 
transmission  service.  With  this 
information  in  hand,  the  potential 
transmission  user  can  make  broad 
estimates  of  the  likely  transmission 
costs  of  a  potential  transaction.  The 
availability  of  such  information  should 
reduce  the  instances  when  a 
transmitting  utility  denies  a  request  for 
transmission  service  because 
transmission  capacity  is  not  available  or 
because  its  cost  is  too  high. 

Second,  Form  715  will  provide 
potential  transmission  customers,  State 
regulatory  authorities,  and  the  public 
with  the  specific  procedures  that  a 
transmitting  utility  will  follow  when 
determining  available  transmission 
capacity  in  response  to  a  request  for 
service.  The  information  in  parts  3 
through  6  of  Form  715  will  enhance  the 
understanding  of  how  an  individual 
transmitting  utility  performs 
transmission  plaiming  studies  that  it 
will  need  to  respond  to  a  transmission 
service  request. 

Some  commenters  allege  that  there  is 
an  inconsistency  between  the  general 


nature  of  the  regional  power  flow  base 
cases  required  in  pan  2  of  Form  715  and 
the  individual  detail  required  in  parts  3 
through  6  of  Form  715.5»  The  different 
requirements  of  these  parts  are 
intentional;  data  firom  the  various  parts 
complement  each  other.'*  Regional 
power  flow  base  cases  typically  do  not 
include  certain  lower  voltage 
transmission  lines  within  the  region, 
while  transmission  planning  data, 
criteria  and  procedures  that  transmitting 
utilities  use  typically  consider  all  lower 
voltage  transmission  lines. 

Furthermore,  Form  715  will  inform  a 
potential  customer  of  the  current  utility 
practices  that  may  be  relevant  to  a 
specific  request  for  transmission  service. 
The  annual  reporting  of  Form  715  also 
will  ensure  identification  of  significant 
changes  in  data,  criteria  or  procedures 
used  to  analyze  individual  requests.  The 
availability  of  Form  715  information 
should  also  help  to  ensure  the  accuracy 
and  consistency  of  transmission 
planning  information  and  assist 
potential  customers  in  corroborating  the 
validity  of  transmitting  utility  responses 
to  requests  for  service.  Similarly,  the 
availabihty  of  a  utility's  transmission 
planning  information  will  help  i>otential 
transmission  customers  make  better 
"good  faith"  requests  and  better 
understand  the  transmitting  utility's 
response. 

Although  the  level  of  detail  in  parts 
3  through  6  of  Form  715  may,  in  some 
cases,  exceed  that  necessary  to 
understand  and  to  use  the  regional  data 
furnished  under  part  2  of  Form  715,  the 
Commission  flnds  that  the  need  to 
understand  the  entire  process  of 
determining  available  transmission 
capacity  and  constraints  on  individual 
systems  warrants  the  filing  of  this 
information.  The  Commission  intends  to 
make  publicly  available  information 
that  reflects,  to  the  fullest  extent 
possible,  utilities'  current  planning 
processes.  These  criteria  and  procedures 
may  change  in  light  of  the  open 
transmission  access  environment  that  is 
now  evolving.  Changes  in  the  planning 
process  may  also  occur  as  a  result  of 


**S«e,  •.§..  Wisconsin  Public  Service  0>mmenU 
at  1-2:  Southern  Company  Service*  Comments  at 
13-14;  Pennsylvania  Power  k  light  Comment*  at  2- 
3. 

hSm,  e-g.,  American  Electric  Power  Comments 
•I  2:  Duka  Power  Commenu  at  4-21. 


s*  See,  e.g..  Midwest  Power  Systems  Comments  at 
2:  Municipal  Energy  Agency  of  Nebraslu  Conunents 
at  6:  MERC  Comments  at  9:  Pacinc  Gas  S  Electric 
Comments  at  4. 

*2The  Commission  notes  that  advances  in 
computing  capability  are  allowing  regional  power 
flow  analyses  to  reflect  more  individual  utility 
detail.  Future  regional  models  are  likely  to  include 
much  more  individual  utility  data  as  utilities 
attempt  to  reduce  the  number  of  sets  of  base  case* 
they  must  tnaintain  on  their  own  and  the  amount 
of  additional  individual  data  they  must  input  when 
using  regional  base  cases  as  the  basis  for  piBrforming 
their  own  analyses.  See,  e.g.,  Southwest  Power  Pool 
Comments  at  2:  APPA  Comments  at  IS; 
Transmission  Acces*  Policy  Study  Group 
CoRinMnt*  «t  11. 


organizational  developments,  such  as 
the  formation  of  RTGs.  Ensuring  that 
current  information  is  available 
regarding  available  transmission 
capacity  is  consistent  with  our  statutory 
responsibilities  and  Congressional 
intent  in  enacting  the  relevant  sections 
of  the  Energy  Pohcy  Act,  i.e.,  those 
modifying  sections  211  and  212  and 
adding  section  213  to  the  FPA. 

C.  Use  of  Existing  Information 

The  NOPR  stated  that  the  proposed 
Form  715  reporting  requirement  would 
rely  in  large  part  on  existing 
information.  Most  commenters  generally 
agree.53  Part  2  (regional  power  flow  base 
cases)  and  part  3  (utility  maps  and 
diagrams)  of  Form  715  do  not  require 
the  development  of  new  information. 
Transmitting  utilities  ouxently  develop 
and  use  these  data  in  the  course  of  their 
utility  business. 

Parts  4  and  5  (criteria  and  planning 
procediues)  of  Form  715  require  a 
description  of  a  transmitting  utility's 
planning  reliability  criteria  and 
planning  assessment  procedures. 
Commenters  indicate,  however,  that  the 
degree  of  documentation  of  procedures 
varies  among  companies.  For  example, 
many  utilities  state  that  they  make 
numerous  engineering  judgments  in  the 
course  of  performing  transmission 
studies.  Because  these  judgments  are 
based  on  the  planner's  experience,  they 
are  not  generally  docvimented  in  any 
systematic  fashion. 

Commenters  also  raise  concerns 
regarding  the  meaning  of  certain 
portions  of  the  instructions  of  parts  4 
and  5  of  Form  715.  They  interpret 
certain  phrases  contained  in  these  parts, 
such  as  "in  totality"  and  "reasonably 
replicate,"  as  requiring  an  unreasonable 
or  impractical  amount  of  detail. m 

The  Commission  is  not  requiring  the 
documentation  of  the  institutional 
knowledge  of  transmitting  utilities' 
planning  engineers.  The  Commission's 
intention  is  that  transmitting  utilities 
file  the  substantive  criteria  and  planning 
procedures  that  they  follow  in  the 
normal  course  of  business.  The 
information  that  transmitting  utilities 
will  file  in  Form  715  should  help 
requesters  to  {>erform  preUminary 


"See,  e.g..  American  Electric  Potver  Conunents  al 
3;  MERC  Comments  at  2;  Western  Systems 
Coordination  Council  Comments  at  2:  Associated 
Electric  Cooperative  Comments  at  3:  Municipal 
Electric  Authority  of  Georgia  Comments  at  3: 
NARUC  Commenu  at  S. 

*4  See,  e.g.,  American  Electric  Power  Comment* 
at  S-7:  NERC  Comment*  at  10:  Entergy  Service* 
Comments  at  4-5:  Union  Electric  Comments  at  8; 
Associated  Electric  Cooperative  Comments  at  4-9: 
Duke  Power  Comments  at  3—4:  Allegheny  Power 
Service  Commenu  at  2-4;  Pacific  Gas  li  Electric 
Commenu  at  9. 
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scraening  aiul]r9es  and  to  better 
understand  the  process  of  determining 
available  transmission  capacity.  With 
such  knowledge,  requesters  can  better 
anticipate  the  response  of  an  inquiry 
regarding  potential  transmission  service. 
In  the  final  rule,  the  Commission  has 
modified  the  instructions  of  parts  4  and 
5  to  clarify  this  point.  It  has  also 
removed  the  terms  "in  totality"  and 
"reasonably  replicate"  to  ensure  that 
Form  715  will  not  require  an 
unreasonable  amount  of  detail. 

Because  most  criteria  and  procedures 
required  by  parts  4  and  5  should  already 
be  identified  and  docimiented  by 
utilities,  the  Commission  does  not 
expect  that  new  information  will  have 
to  be  developed.  If  utihties  have  not 
identified  or  documented  some  of  their 
criteria  and  procedures,  they  will  have 
to  add  this  to  their  existing  materials  in 
order  to  satisfy  the  initial  reporting 
requirements  for  parts  4  and  5.  In 
subsequent  years,  however,  only 
changed  criteria  and  procedures  are 
required  to  be  filed. 

The  evaluation  of  transmission  system 
performance  requirement  of  part  6  of 
Form  715  does  require  data  that 
transmitting  utilities  do  not  currently 
develop  in  the  normal  course  of 
business.  This  evaluation  requires  new 
data  because:  (1)  The  analysis  is  to 
include  information  that  encompasses 
future  periods  that  generally  are  longer 
than  the  periods  covered  by  operating 
studies  utilities  currently  perform;  and 
(2)  similar  evaluations  are  not  collected 
or  cannot  be  derived  from  existing 
information  requirements.  Without 
these  data,  neither  the  Commission  nor 
potential  transmission  users  can 
estimate  potentially  available 
transmission  capacity  and  knoMoi 
constraints.  Consequently,  the  rule  will 
not  s-itisfy  the  statutory  mandate  that 
transmission  capacity  and  Lnown 
constraints  be  made  available  without 
the  development  of  this  information. 

V.  Discussion  of  Specific  Issues 

A.  Reporting  Burden 

The  estimate  of  the  annual  reporting 
burden  for  Form  715  is  200  hours  per 
response.  In  the  NOPR,  the  Commission 
estimated  the  reporting  burden  to  be  100 
hours  per  response.  Many  commenters 
indicate  that  if^e  Commission  requires 
the  reporting  of  only  existing 
information  and  a  narrative  description 
for  Part  6,  the  100  hours  per  response 
estimate  is  reasonable  after  the  first 
year.ss  Other  commenters  suggest  thai 


<"See.  e.g„  EEl  CommenU  at  20-21:  Ogl«(borp« 
Power  Corpontion  CommeaU  at  S:  Alla^heay 
Powar  Senrac*  Conunems  at  4-5:  Pacific  Gaa  A 
blectric  CommenU  at  10-11:  Mid-Coattn«at  Ana 


the  burden  is  greater  than  100  hours, 
with  estimates  generally  ranging  from 
250  to  600  hours.se  After  consideration 
of  the  comments,  the  Commission 
concludes  that  200  hours  is  a  more 
accurate  reflection  of  the  average 
reporting  burden  per  response  for  Form 
715.  The  estimated  number  of  Form  715 
respondents  is  200;  thus,  the  resulting 
total  annual  reporting  burden  is  40,000 
hours. 

The  Crnnmission  estimates  that  the 
annual  reporting  burden  for  the  revised 
Form  714  will  decline  from  86  to  50 
hours  per  response.  Two  commenters 
claim  that  the  Commission  has 
underestimated  the  reporting  burden 
associated  with  changes  to  Form  714.5' 
After  further  consideration,  the 
Commission  retains  the  burden  estimate 
of  50  hours  per  response  for  Form  714. 
The  estimated  number  of  Form  714 
Respondents  is  250;  thus,  the  resulting 
total  annual  reporting  burden  is  12,500 
hours. 

These  estimates  include  time  for 
reviewing  instructions,  gathering  and 
maintaining  the  data,  and  reviewing  the 
collection  of  information.  Comments 
regarding  these  burden  estimates  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  reporting  burden,  should 
be  filed  at  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426  (Attention: 
Michael  Miller,  Information  Services 
Division)  and  sent  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503  (Attention:  Desk 
Officer  for  the  Federal  Energy 
Regulatory  Commission). 

B.  National  Security  Concerns 

A  large  number  of  commenters 
indicate  that  the  filing  of  Form  715  data 
raises  national  security  concems.'s 

Power  Pool  Conunoota  at  3;  Minoetota  Power  a 
Light  Ccmments  at  4;  Pennsylvania  Poww  a  Ljght 
Commanis  at  3;  TVA  Comments  at  1. 

MSee  e.g..  Midwest  Power  Systomj  Comments  at 
7-8:  Southwestern  Piiblic  Service  Comments  at  3: 
Associated  Electric  Cooperative  Comments  at  6; 
Houston  Lighting  k  Hower  Commonts  at  4: 
Nortbaast  (JliUtiet  Cnmments  at  5:  Boston  Edison 
Comments  at  3:  Central  k  Southwest  CommenU  at 
1.  At  the  extreme,  one  comroenter  estimates  that 
thousands  of  hours  would  be  required  to  meet  the 
new  daU  requiremeots.  Northern  Sutes  Power 
Comments  at  9-10. 

"  See  Pacific  Gas  *  Electric  CommenU  al  10;  and 
Southwes:  Regional  Transmission  AMOciatioa 
Commeattal  16. 

««Seea.g.,N£RCCoaaroentsal  1-3:  ^4ew  England 
Power  Pool  ConunenU  at  3:  Commonwealth  Edison. 
et  al.  CommenU  at  3:  Mid- America  Interconnected 
Network  CnnuneaU  at  2;  Pennsylvania-New  H>rsey- 
Maryland  luterooBiMCtion  CommenU  at  4-5:  San 
Diego  Gas  k  Electric  CoramenU  at  S-6:  Central 
Maine  Power  Cou— enu  at  3;  South  Carolina 
Electric  ft  Gas  Comments  at  2:  New  England  Poww 


Several  oonunenters  note  that  although 
much  of  the  information  either  is 
currently  available  from  various  sources 
or  could  be  developed.  Form  715 
combines  the  information  into  one 
source  and  thus  makes  it  more  readily 
available  to  those  who  might  misuse 
it.*»  To  mitigate  concerns  regarding 
national  security,  commenters  suggest 
that  the  Commission:  (1)  Consult  with 
NERC  and  other  organizations  that 
monitor  terrorist  activity  before  issuing 
a  final  rule;««  (2)  place  restrictions  on 
access  to  Form  715  information,  such  as 
screening  requesters,  or  requiring  that 
the  information  be  made  confidential;  •» 
or  (3)  require  that  requesters  state  the 
inten/ted  use  of  he  information.sz  Other 
commenters  claim  that  some 
commenters  may  be  raising  national 
security  issues  in  an  attempt  to  thwart 
the  establishment  of  the  reporting 
requirement.*^ 

A  number  of  commenters  object  to 
reporting  "a  list  of  critical  facilities."  m 
These  commenters  indicate  that  the 
industry  has  specifically  avoided 
creating  such  a  list  due  to  national 
security  concerns.  NERC  suggests  that 
rather  than  requiring  the  reporting  of  a 
list  of  critical  facilities,  the  Commission 
should  ask  Respondents  to  indicate  the 
various  contingencies  against  which  the 
utility  typically  tests  in  applying  its 
reliability  ca-iteria.a* 


Service  CommenU  at  3-5:  Central  Illinois  Public 
Service  CommenU  at  2:  Virginia-Carolinas 
Reliability  Group  Comments  at  3. 

"See.  e.g .  Wisconsin  Public  Service  CommenU 
at  Z:  Southern  Company  Comments  at  20: 
Coinnxin%v«alth  Edison,  et  ai.  CommenU  at  12: 
Central  Illinois  Public  S<>rvice  CommenU  at  6:  New 
England  Power  Service  Comments  at  4. 

•"See.  e.g..  Mid-American  Interconnected 
Network  CommenU  at  2:  Pennsylvania-New  Joraey- 
Maryland  ln(erct>nnection  ConunenU  at  5:  Suuthem 
Company  CominecU  at  20. 

•  '  See.  a.g..  MidvMst  Powers  CommenU  at  7: 
South  Carolina  Electric  ft  Gas  Comments  at  2: 
CnmTBonweahh  Edison,  et  al.  Comments  at  13; 
Ontral  Illinois  Public  Service  CommenU  at  7;  Duke 
Power  Comments  at  29;  Allegheny  Power  Service 
Ctj.-nmenU  at  3;  Dayton  Power  ft  Light  CommenU 
al  1. 

»'See.  e.g..  Midwest  Powers  Comments  at  7; 
Cajun  Electric  Powwr  Cooperative  Comments  at  5: 
Transmission  Access  Policy  Study  Group 
ConunenU  at  17. 

< '  See.  e.g..  Sacramento  Municipal  Utility  District 
CommenU  at  6-7:  Ndtioiial  Independent  Energy 
Producers  CommenU  at  3;  Transmission  Access 
Policy  Study  Group  Comments  at  16-17:  Memtiers 
of  the  House  of  Representatives  Energy  and 
Commerce  Committee  CommenU  at  1-3. 

»*5a  FR  17552  (April  5.  1S93):  IV  FERC  Suta.  ft 
Regs.  1 32.493  at  32.699.  See.  e.g..  Wisconsin  Public 
Service  CommenU  at  2:  San  Diego  Gas  ft  Electric 
Comments  at  5-6;  South  Carrilina  Electric  ft  Gas 
ConunenU  at  2;  Virgiiiia-Caroliitas  Reliability  Group 
CnmraeoU  at  3:  Duke  Power  Comments  at  29;  Cajun 
Electric  Power  Cooperative  CommenU  at  5:  Houston 
Lighting  ft  Power  Conunents  al  4:  TVA  CommenU 
atL 

u  See  NERC  CoaanenU  at  S. 
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The  Commission  agrees  with  this 
suggestion.  In  the  final  rule,  the 
Commission  has  revised  part  5  of  Form 
715  to  require  the  identification  of 
contingencies  that  a  Respondent 
typically  uses  to  perform  transmission 
assessments.  The  Commission  does  not 
intend  that  utilities  compile  lists  of 
sensitive  facilities. 

Entities  that  are  concerned  that 
someone  may  use  Form  715  information 
improperly  may,  when  receiving 
requests  for  the  information,  require  the 
identity  of  requesters  (e.g.,  organization 
name,  contact  person,  verifiable 
address)  as  a  prerequisite  for  disclosure 
of  information.  The  Southwest  Power 
Pool  points  out  that  keeping  a  record  of 
the  name  and  address  of  a  requester  will 
have  an  added  benefit  of  allowing 
transmitting  utilities  to  inform 
requesters  of  errors  in  the  information 
provided.66  The  final  rule,  however, 
does  not  require  requesters  to  state  the 
intended  use  of  the  information.  Such  a 
requirement  would  exceed  that 
necessary  to  reasonably  administer  the 
statutory  requirements  of  section  213(b) 
while  doing  little  to  address  national 
security  concerns.  Given  the  clear 
Congressional  intent  to  make  this 
information  available  to  the  public,  the 
Commission  will  not  treat  Form  715 
Information  as  confidential  or  limit 
public  access  to  it.e^ 

C.  Form  714  Changes 

Ml.  Elimination  of  Redundant  or 
unnecessary  Data.  As  part  of  the 
implementation  of  section  213(b),  the 
Commission  proposed  certain  changes 
to  Form  714.  The  changes  involve 
eliminating  and  modifying  several 
existing  information  requirements.  The 
Commission  is  eliminating  four 
Schedules  of  Form  714:  Schedule  Vm, 
Control  Area  Transmission  Power  Flow 
Data;  Schedule  Xm,  Planning  Area 
Transmission  Line  Data;  Schedule  XIV, 
Hydroelectric  Data;  and  Schedule  XV, 
Planning  Area  Transmission  Maps  and 
Diagrams.  The  Commission  is 
eliminating  Schedules  Vni,  Xm,  and  XV 
because  the  Commission  will  now 
collect  this  information  through  Form 
715.  The  Commission  is  eliminating 


•*  See  Southwest  Power  Pool  Comments  at  4. 

•'  NERC  sup(>orts  this  position:  it  states:  "Our 
investigation  and  discussions  showed  a  ' 
niisconception  among  security  experts  regarding 
how  publicly  and  routinely  disclosing  transmission 
line  loadings  could  increase  the  vulnerability  of 
transmission  facilities  to  sabotage  and  terrorism. 
These  experts  now  have  a  better  understanding  of 
how  electric  transmission  systems  work,  the  nature 
of  the  data  requested,  and  their  concerns  have  been 
ameliorated.  These  agencies  have  agreed  to  defer  to 
NERC  to  speak  to  the  national  security  concerns. 
NERC  only  asks  that  the  word  'critical'  in  'critical 
facilities'  be  dropped  or  changed."  NERC 
Comments  at  6. 


Schedule  XTV  because  the  Commission 
no  longer  needs  this  information  to 
fulfill  the  Commission's  regulatory 
responsibilities  under  parts  I  and  II  of 
the  FPA.  Most  commenters  support 
these  changes." 

Some  commenters  ask  the 
Conimission  to  eliminate  the 
requirement  to  report  the  Base  Power 
Transfers  and  the  First  Contingency 
Incremental  Transfer  Capability  (FCTTC) 
data  in  part  I,  Schedule  VI  of  Form  714. 
They  contend  that  these  data  are 
rediuidant  because  similar  information 
can  be  derived  from  the  base  case  power 
flow  data  submitted  in  part  2  of  Form 
715.69  The  Commission  agrees.  In  the 
final  rule,  the  Commission  has 
eliminated  from  Form  714  the 
requirement  to  report  Base  Power 
Transfers  and  FCITC  data. 

2.  System  Lambda  Data.  The 
proposed  rule  would  revise  the 
reporting  format  for  Schedule  VII. 
Control  Area  System  Lambda,  to  require 
reporting  in  electronic  form  of  hourly 
system  lambda  data.'o  Sixty-nine 
commenters  address  the  issue  of 
collecting  system  lambda  data. 

In  the  NOPR,  the  Commission  stated 
that  the  purpose  of  collecting  system 
lambda  data  together  with  other  Form 
714  data  is  "to  permit  the  replication  of 
production  cost  simulations  *  *  *."7\ 
Numerous  commenters  indicate  that 
system  lambda  cannot  serve  this    ' 
purpose  because  system  lambda  is 
typically  an  "output"  of  production  cost 
studies,  not  an  input  data 
requirement.'z  They  are  correct;  a  more 
accurate  statement  is  that  system 
lambda  data  can  assist  in  validating 
results  of  production  cost  simulations. 

The  Commission  stated  in  the  NOPR 
that  system  lambda  information  may 
"be  useful  to  prospective  generators  in 
deciding  where  to  locate."  ^3  Several 


••See.  e.g..  EEI  Comments  at  21-22:  Dayton 
Power  and  Light  Comments  at  4:  Northeast  Utilities 
Comments  at  5-6:  PSl  Energy  Comments  at  7: 
Union  Electric  Cotiunents  at  12-13. 

•"See.  e.g..  EEI  Comments  at  22;  Central  ft 
Southwest  Comments  at  20:  Commonwealth 
Edison,  et  al.  Comments  at  27:  Midwest  Power 
Systems  Comments  at  1 1. 

'"Respondents  currently  are  required  to  report 
only  certain  statistics,  i.e.,  monthly  highs,  lows,  and 
averages  for  system  lambda.  Hourly  system  lambda 
are  necessary  in  order  to  calculate  these  statistics. 

"  58  FR  17545  (April  5, 1993):  FV  FERC  Stats,  ft 
Regs.  1  32,493  at  32,687. 

'2  See.  e.g.,  NERC  Comments  at  1 1 :  Electric  Power 
Consultants  Comments  at  1;  APPA  Conunents  at  16: 
PSI  Energy  Comments  at  7;  Montana-Dakota 
Utilities  Comments  al  3:  National  Rural  Electric 
Cooperative  Association,  et  al.  Comments  at  9-10: 
Cajun  Electric  Power  Cooperative  Comments  at  6- 
7;  Power  Computer  Applications  Comments  at  2. 

'>58  FR  17545:  IV  FERC  Stats,  ft  Regs.  1  32.493 
at  32,687. 


commenters  disagree.'*  However,  they 
do  not  rebut  the  observation  that  system 
lambda  data  will  help  identify  areas 
where  introduction  of  more  efficient 
generation  could  lower  energy  costs. 

Many  commenters  claim  system 
lambda  data  are  proprietary  and 
competitively  sensitive  information.'* 
Their  concern  is  that  making  current 
system  lambda  data  available  to  others 
may  weaken  a  utility's  competitive 
position.  The  system  lambda  data 
collected,  however,  are  historical,  i.e., 
for  the  prior  year.  Historical  hourly 
system  lambda  data  do  not  necessarily 
provide  a  good  projection  of  the  future. 
As  NERC  states  in  its  comments: 

The  timeliness  of  the  data  is  the  key. 
Having  lambda  available  to  the  public  in  real- 
time may  be  anticompetitive.'* 

Even  commenters  arguing  for  non- 
disclosure of  system  lambda  data  agree 
that  one  cannot  project  future 
generation  costs  on  the  basis  of 
historical  hourly  system  lambda  data." 
Furthermore,  a  nimiber  of  commenters, 
most  of  which  are  utilities  with  their 
own  control  areas,  indicate  a 
willingness  to  provide  hourly  system 
lambda  data  and  do  not  consider  such 
data  proprietary.'*  Moreover,  fifteen 
control  areas  have  submitted  hourly 
system  lambda  data  since  1990. 
Although  not  required  to.  these  entities 
have  done  so,  presumably  because  it  is 
less  burdensome  than  providing  the 
monthly  statistics. 

Because  the  system  lambda  data 
reported:  (1)  Are  historical.  (2)  cannot 
be  used  to  derive  unit  specific  cost  data, 
and  (3)  are  currently  provided  by  a 
number  of  entities,  the  information  is 
neither  confidential  nor  proprietary. 

Many  commenters  state  that  it  is  , 
unfair  to  provide  system  lambda 
information  to  their  competitors  unless 
the  Commission  also  requires 
competitors,  especially  non-traditional 


'4 See,  e.g..  Southern  Company  Services 
Comments  at  22:  Atlantic  City  Electric  Comments 
at  7:  Northern  States  Power  Comments  at  16. 

'>  See,  e.g..  Otter  Tail  Power  Comments  at  3: 
American  Electric  Povcer  Comments  at  8:  Wisconsin 
Power  ft  Light  Comments  at  1-3:  Oklahoma  Gas  ft 
Electric  Comments  at  4;  Public  Service  Electric  ft 
Gas  Comments  at  5-6:  Southwestern  Public  Service 
Conunents  at  7;  Florida  Power  ft  Light  ConunenU 
at  2:  Central  ft  Southwest  Comments  at  3:  National 
Rural  Electric  Cooperative  Association,  et  al. 
Comments  at  9-10:  Associated  Electric  Cooperative 
Comments  at  2-3;  Central  Illinois  Public  Service 
Comments  at  13-15:  Dayton  Power  ft  Light 
Comments  at  1-2. 

'•  NERC  Comments  at  1 2. 

"  See.  e.g.,  Wisconsin  Power  and  Light 
Conunents  at  1:  Southern  Company  Services 
Comments  at  23:  EEI  Comments  at  26. 

n  See,  e.g..  LGftE  Energy  Conunents  at  2: 
Consumers  Power  Comments  at  2-3;  Duke  Power 
Conunents  at  33:  Duquesne  Light  Comments  at  7- 
8:  Pacific  Gas  ft  Electric  Commenu  at  6-7. 
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utility  generators,  to  report  this 
information.'*  Some  commenters 
confuse  system  lambda  data  with  unit- 
specific  cost  information.  System 
lambda  data  do  not  provide  incremental 
production  cost  infonnation  for 
individual  units.  The  data  collection  is 
intended  to  showr  hourly  system 
information,  not  unit  data.  System 
lambda  data  are  a  product  of 
economically  dispatching  thermal 
generating  resources  to  follow  load 
withia  a  control  area."  Individual  unit 
data  are  not  system  lambda  data  and  are 
of  limited  value  for  purposes  of  this 
rule.  Although  a  number  of  commenters 
ask  the  Commission  to  require 
collection  of  unit-specinc  information 
(either  to  allow  for  replication  of 
^DM^uction  cost  simulations ai  or  to 
allow  redispatch  of  units  in  power  flow 
studies  82),  the  Commission  finds  that  it 
does  not  need  such  information  for 
purposes  of  section  213(b)  (i.e.. 
performing  screening  analyses)  or  for 
other  Commission  regulatory 
responsibilities."  Therefore,  the 
Commission  will  not  require  individual- 
unit  data.  Consequently,  the 
Commission  will  not  require  entities 
such  as  QFs  and  other  non-traditional 
generators,  that  own  only  a  single  unit. 


"•See.  e  g..  MidwB*t  Power  S>'$tems  Commenis  at 
4;  Virginia  Electric  and  Power  Comments  U  3: 
Lin'.on  Electric  Comments  at  13-14.  San  Oiego  Ca« 
A  Electric  Comments  at  7-9:  Northern  States  Power 
Conunanu  at  14-16;  Florida  Power  k  Light 
Comments  at  2:  South  Carolina  Electric  ft  Gas 
Comments  at  2:  Consumers  Power  Comments  at  i- 
y.  Central  ft  Southwest  Comments  at  3:  Texas-New 
Mexico  Power  Ccmfflents  at  16-17;  Duke  Power 
CommenU  at  33;  Houston  Lighting  ft  Power 
Commenis  at  2-3;  Allegheny  Power  Service 
Comments  at  5:  Northeast  Utilities  Comments  at  5- 
6;  Wisconsin  Power  ft  Light  Commcn's  at  1-3: 
Canarior  Energy  Comments  at  5:  Minnesota  Power 
ft  Lif^ht  Comments  af  4;  Pennsylvania-New  Jersey- 
Maryland  Inteicooneciion  Comments  at  13-15: 
Oglethorpe  Power  Corporation  Comments  at  9-1 1. 
TV  A  Comments  at  2. 

•o  Units  owned  by  others,  including  QFs  and 
other  nontraditional  generators,  can  affect  the 
di.<ipatch  of  these  resources  and  can  affect  the  net 
of  control  arisa  purchases  and  sales. 

•■  See.  eg..  APPA  Comments  at  16-17;  Allegheny 
Etactric  Cooperative,  et  al  Comments  at  52-58: 
Natiooal  Independent  E.'^ergy  Producers  ConuncniA 
it  4-6:  National  Power  Comments  at  S-6. 

•2  See.  e.g..  Electric  Power  Consultants  Comments 
al  1:  Ouquesne  Light  Comments  al  2:  Oglethorpe 
Power  Corporation  Comments  at  5. 

•3 In  fact,  production  coat  simulatioru  may  be  just 
as  reliable  a  nwthod  for  competitors  to  use  for 
estimating  (projecting)  a  utility's  current  (future) 
incremental  costs.  Competitors  can  perform  these 
studies  using  publicly  available  information  (such 
as  the  monthly  delivered  cost  of  fuel  delivered  to 
generating  plants  reported  in  FERC  Form  No.  423. 
plant  operation  ami  maintenance  costs  and 
purchases  and  sales  data  f«ported  in  FERC  Form 
No.  1.  and  actual  and  typical  heat  rale  data  reported 
by  the  Energy  Information  Administration  in  ElA 
Farm  960  and  Electric  Power  Research  Institute 
Technical  Assesaownt  Guides.  respectivelyV 


to  submit  system  lambda  information 
data. 

Many  commenters  question  whether 
the  Commission  is  iustifying  changes  to 
system  lambda  reporting  under  section 
213(b)  *•  or  whether  it  intends  to  use  the 
data  to  identify  transmission  availability 
or  constraints.*'  These  commenters 
misconstrue  both  the  purpose  of  the 
proposed  rule  and  the  authority  under 
which  the  Commission  is  requiring 
production  of  hourly  system  lambda 
data.  Changes  to  the  Form  714 
schedules  are  necessary  to  avoid 
duplication  of  the  infonnation 
requirements  established  in  new  Form 
715.  which  implements  section  213(b). 
The  Commission  is  not  collecting  Form 
714  data,  including  the  reporting  of 
hourly  system  lambda,  for  section 
213(b)  purposes. 

The  profKJsed  rules  are  designed  in 
part  to  enable  the  Commission  to  better 
monitor  the  wholesale  electric  power 
market  in  an  era  of  increa.<.ing  market 
competiUon.»6  The  Commission  must 
monitor  wholesale  power  markets  to 
carry  out  its  regulatory  resp)onsibilities 
in  an  era  of  increasing  competition  in 
the  eit<1ric  utility  industry,  especially 
in  the  generation  sector.  As  many 
commenters  point  out.»^  hourly  system 
lambda  data  will  contribute  to  the  body 
of  knowledge  necessary  to  understand 
the  changing  wholesale  electric  market. 
One  commenter  states  that  hourly 
system  lambda  are  a  minimum  basis  for 
testing  whether  market  forces  discipline 
theprice  for  generation  resources.** 

Tne  Commission  can  better  monitor 
.oiarkets  by  comparing,  on  an  hour-by- 
hour  basis,  the  system  lambda  of  control 
areas  within  a  region  or  adjacent 
regions.  Although  system  lambda 
comparisons  may  be  only  a  rough 
measure  of  market  performance,  they 


••See.  e.g..  Midwest  Power  Systems  Comments  al 
4:  American  Electric  Power  Conynents  at  B: 
Minnesota  Power  ft  Light  Commenis  at  4:  Northern 
Stales  Power  Comments  at  14-16:  Oglethorpe 
Power  Corporation  Comments  at  9-11:  New 
England  Power  Pool  Commenis  at  3:  Northeast 
Utilities  Comments  at  5-6:  Houston  Power  ft  Light 
Comments  al  2-3. 

«  See.  e.g..  Public  Generating  Pool  Comments  at 
3:  Oklahoma  C^s  ft  Electric  Comments  al  4; 
Cenlerior  Energy  Comments  at  5:  Orlando  Utilities 
Commission  Comments  at  2:  Southwestern  Public 
Service  Comments  at  7:  Florida  Power  ft  Light 
Comments  at  Z:  EEl  Comments  at  23-27;  Associated 
Electric  CoopeiBtire  Comments  at  2-3; 
Commonwealth  Edison,  et  al.  Comments  at  26-29: 
Northeast  Utilities  Comments  et  S-6. 

"See  New  Reporting  Requirements  Under  the 
Federal  Power  Act  and  Changes  to  Form  No.  FERC- 
714.  S«  FR  17S44  (April  S.  1993):  IV  FERC  Stats, 
ft  Regs.  1 12.4*3  at  32.6«7-«8. 

•'See.  e.g..  Indiana  Utility  Regulatory 
Commission  Comments  at  4-6;  OOE  Comments  at 
11:  Dnquesne  Light  Comments  al  7-8:  American 
Iron  ft  Steel  Iiutitole.  H  al.  Comments  tt  13-lS. 

••See  Tranamiseion  Access  Policy  Study  Grmip 
Comments  at  IS. 


nevertheless  serve  as  a  prvliminary 
indicator  of  market  problems. 
Significant  differences  in  hourly  system 
lambda  indicate  that  trade  possibilities 
have  not  been  exhausted.  This  market 
failure  could  be  due  to  transmission 
capacity  constraints  or  other  reasons.  "^ 
such  as  inadequate  information 
availability  or  market  power.  As  the 
Commission  relies  more  on  market 
forces  to  discipline  prices,  the 
performance  of  wholesale  markets  takes 
on  added  importance.  These 
comparisons  also  will  assist  tlie 
Commission  in  carrying  out  other 
regulatory  responsibilities,  such  as 
power  pooling  studies  pursuant  to 
section  205(b)  of  PURPA  and  analyses  of 
electric  bulk  power  transfers  and  system 
interconnected  operations. 

Some  commenters  state  that  the 
current  collection  of  monthly  statistics 
on  system  lambda  is  adequate  for 
monitoring  the  market.^  Adequate 
comparisons  cannot  be  made  from 
monthly  statistics.  Other  commenters 
contend  that  system  lambda  data  are  of 
little  use  for  monitoring  the  market. 
They  argue  that  because  various  utilities 
calculate  system  lambda  differently, 
comparison  of  system  lambda  is  of 
questionable  value.w  Commenters  also 
claim  that  system  lambda  may  be 
distorted  by  operational  requirements  or 
the  mix  of  thermal  and  hydroelectric 
generation.*^ 

The  Commission  acknowledges  that 
different  utilities  use  different  methods 
to  calculate  system  lambda.  These 
commenters.  however,  do  not  show  that 
this  limitation  seriously  undermines  the 
usefulness  of  the  data  as  a  preliminary 
indicator  of  market  performance.  In 
addition,  most  control  areas  calculate 
system  lambda,  so  there  is  a  common 
criterion  for  comparison. 

The  final  rule  requires  that  control 
areas  using  an  economic  dispatch 
algorithm  must  document  how  they 
calculate  system  lambda.  Control  areas 


►•See.  e.g..  Pennsylvania- New  Jersey -Maryland 
IntBrconnection  Gomnients  at  13-15:  Union  Electric 
Comments  al  13-14:  Central  ft  Southwest 
Commenis  at  3:  Commonwealth  Edison,  et  al. 
Comments  at  25-26,  Central  Illinois  Public  Service 
Comments  at  13-15. 

"See,  e.g..  Public  Service  Commission  of 
Wisconsin  Comments  at  6:  PSi  Energy  Cominents  al 
7-8:  Minnesota  Power  ft  Lighl  Comments  al  4;  San 
Diego  Cas  ft  Electric  Comments  at  7-S. 
Soi:|h-.ves(ern  Public  Service  Comments  at  7;  New 
England  Power  Pool  Comments  at  3:  Houston  Potwar 
ft  Light  Comments  at  2-3:  Allegheny  Po«irer  Service 
Comments  at  5:  Mulliiutioiiai  Busir\ess  Service* 
Coramentsat  1. 

••  See.  a-g..  APPA  Contunents  al  1 7;  City  al 
Colorado  Sprii^  Cominents  at  6;  Entergy  Service* 
GommanU  at  6;  Western  Citmp  Considerii^ 
Formation  of  RTT^s)  Comments  at  8:  Puga*  Sound 
Power  ft  Light  Comment*  al  4-6:  Cajun  Electric 
Power  Cooperative  Camntents  at  ft-7:  Power 
Computer  Applications  Commenis  at  2. 
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that  do  not  use  an  economic  dispatch 
algorithm  must  describe  how  they 
dispatch  their  resources.  By  requiring 
the  documentation  of  system  lambda 
development,  the  Q>mmission  can 
identify  significant  difl^erences  in 
methodologies  that  may  affect  the  level 
of  system  lambda  and  that  may  make 
direct  comparison  with  other  data  less 
meani^igful. 

The  Commission's  authority  to  collect 
hourly  system  lambda  data  derives  from 
several  provisions  of  the  FPA.  First, 
section  304  authorizes  the  Commission 
to  require  every  public  utility  to  make 
adequate  provision  for  determining  the 
current  cost  of  generating  electric  energy 
and  to  report  that  cost  to  the 
Conimission.92  Second,  section  309  of 
the  FPA  gives  the  Commission  power  to 
perform  any  and  all  acts  and  to 
prescribe  such  rules  and  regulations  as 
it  Ends  necessary  to  carry  out  the 
provisions  of  the  Act.w  Among  other 
things,  the  Commission  may  prescribe 
the  reports  to  be  filed  with  the 
Commission,  and  the  information  that 
they  shall  contain.**  Third,  so  that  the 
Commission  can  seciu^  information 
upon  which  to  recommend  legislation, 
section  311  of  the  FPA  authorizes  the 
Commission  to  conduct  investigations 
regarding  the  generation,  transmission, 
distribution,  and  sale  of  electric  energy, 
however  produced,  throughout  the 
United  States  and  its  possessions, 
whether  or  not  otherw  ise  subject  to  the 
jurisdiction  of  the  Commission-^' 
Section  311  of  the  FPA  further  provides 
that  the  Commission  shall  secure  and 
keep  current  information  regarding  the 
cost  of  generation  of  electric  energy.oe 

Tlius,  the  Commission  has  ample 
authority  to  collect  system  lambda  data, 
since  these  data  reflect  the  incremental 
cojt  of  energy,  and  the  Commission  has 
explicit  (sections  304  and  311)  and 
implied  (section  309)  authority  to 
collect  information  regarding  the  cost  of 
generating  electric  energy. 

Finally,  one  commenter  requests  that: 
(l)i  Hourly  system  lambda  data  start  at 


"» 16  U.S.C  825(c). 

"Meu.s.cezsh. 

•4 16  U.S.C  B25h.  Seciion  309  authorizes  the 
Cominission  "to  use  means  of  regulation  not  spelled 
out  in  detail,  provided  •   •  •  |the  Commission's) 
ad  on  conforms  with  the  purposes  and  policies  of 
Congress  and  does  not  contravene  any  terms  of  the 
Act."  Niagara  Mohawk  Power  Corp.  v.  Federal 
Power  Commission,  379  F.2d  153. 158  (D.C  Cir. 
1067).  Although  section  309  does  not  confer 
additional  power  on  the  Commission,  it  does 
augment  those  powers  that  Congress  has  conferred 
upon  it  New  England  Power  Co.  v.  Federal  Power 
Cominission.  467  F.2d  425  p.C.  Cir.  1972).  afTd 
415  U.S.  345  (1973).  Here,  the  Commission  Is 
collec:ting  information  that  sections  304  and  311  of 
the  FPA  authoriza  It  to  collect. 

M 16  U.S.C  B25t 

<-l6U.S.Ce25i. 


1  a.m.  (instead  of  12  midnight)  on 
January  1,  consistent  with  current 
industry  practices  for  collecting  hourly 
demand  data,  and  (2)  "N.A."  be  entered 
for  hours  when  the  dispatch  computer 
is  not  operating.9'  The  final  rule  adopts 
both  suggestions. 

3.  Planning  Area  Hourly  Demand 
Data.  The  Commission  is  replacing  the 
current  reporting  of  demand  data  (i.e.. 
Schedule  X — Planning  Area  Monthly 
Net  Energy  for  Load,  Schedule  XI — 
Planning  Area  Summer  and  Winter 
Actual  and  Forecast  Peak  Demand  and 
Annual  Net  Energy  for  Load,  and 
Schedule  XII — Planning  Area  Hourly 
Demand  Data  By  Specified  Week)  with 
a  requirement  that  Respondents  report 
in  electronic  form: 

(1)  The  historical  hourly  demands  for 
planning  areas  for  the  reporting  year; 
and 

(2)  The  forecast  sum^i^r  and  winter 
peak  demands  and  net  energy  for  load 
for  each  of  the  next  ten  years. 

Most  commenters  support  this 
change.M  However,  a  few  commenters 
state  that  the  submission  of  hourly  and 
seasonal  demand  and  hourly  load  data 
does  not  achieve  the  purpose  of  the 
rulemaking:  that  is,  it  does  not  enable 
potential  transmission  customers  to 
assess  available  transmission  capacity.^ 
The  Commission  is  proposing  to  collect 
hourly  system  load  data  as  part  of  Form 
714,  not  as  part  of  Form  715.  As  noted 
above,  the  regulatory  purpose  for 
collecting  Form  714  data  (e.g.,  bulk 
power  transfer  and  interconnected 
operations  analyses)  is  not  changed. 
Furthermore,  if  the  (Dommission 
performs  a  production  simulation  study 
involving  the  analysis  of  actual  hourly 
data,  the  change  in  reporting 
requirements  eliminates  the  need  to 
impute  a  relationship  between  the 
summary  statistics  previously  reported 
and  actual  hourly  data.  Also,  by 
requiring  hourly  data,  the  Commission 
can  more  easily  and  accurately  aggregate 
respondents'  load  information. 

The  final  rule  also  requires 
Respondents  to  authorize  their  regional 
organization  to  make  hourly  demand 
and  forecast  demand  information 
available  in  an  easily  accessible  format. 
Consistent  with  this  requirement, 
commenters  indicate  that  NERC  already 
collects  and  maintains  an  hourly  load 
data  system  for  most  utilities  in  the 


country  in  EEI  format  >oo  in  addition. 
consistent  with  the  change  in  reporting 
for  hourly  system  lambda  data,  the 
Commission  is  modifying  Part  m. 
Schedule  2  of  Form  714  to  require 
reporting  of  hourly  demand  data 
bf^inning  at  1  a.m.  on  January  1. 

D.  Market  Power 

The  Commission  stated  in  the  NOPR 
that  the  availability  of  transmission 
information  should  help  mitigate  a 
potential  source  of  a  transmitting 
utility's  market  power.^oi  Some 
commenters  support  the  statement;  >02 
others  disagree.»03  For  example,  one 
commenter  states  that  (Congress  did  not 
enact  section  213(b)  because  it  was 
concerned  about  market  power.  »C4 

The  Commission  disagrees.  Section 
213(b)  requires  the  Commission  to 
collect  information  regarding  available 
transmission  capacity  and  knowrn 
constraints.  It  is  important  to  view  the 
section  213(b)  information  requirements 
in  their  appropriate  context  Congress 
added  section  213  to  the  FPA  to  support 
the  concurrent  changes  that  it  made  to 
sections  211  and  212.  which  give  the 
Commission  additional  authority  to 
order  transmission  service.  The 
Members  of  the  House  Committee  on 
Energy  and  (Commerce  note  in  their 
comments  that: 

Cijngress'  objective  of  Increasing  the 
efficiency  of  the  electricity  markets  through 
a  moi«  open  tra.ismission  system  can  on!y  be 
achieved  if  basic  information  about  the 
system  is  publicly  available. ''"s 

Eliminating  the  ability  to  withhold   • 
basic  transmission  information  reduces 
the  potential  for  abuse  of  market  power 
and  will  increase  efficiency  in  the 
wholesale  electric  market. 

Another  commenter  claims  that  the 
Energy  Policy  Act  removes  its  market 
power  in  transmission. im  We  do  not 
agree.  The  Commission's  new  authority 
to  order  transmission  service  under 
section  211  does  not  by  itself  eliminate 
market  power  in  transmission.  Market 
power  may  lie  in  the  ability  to  delay  or 


•'  See  LCftE  Energy  Conuifents  at  2. 

•■See,  e.g..  CEI  Comments  at  27:  Western  Entities 
Considering  Formation  of  Regional  Transmission 
Group(s)  Comments  at  7-8:  Aliegbeny  Power 
Service  Comments  at  6:  Atlantic  Electric  Comments 
at  7:  Duquesne  Light  Conunents  at  7. 

••Sea,  a.g..  Oglethorpe  Power  Corporation 
Comments  at  11:  Southern  Company  Services 
Comments  at  20-21. 


'"See.  e.g..  EE!  Comments  at  27-28;  Electric 
Reliability  Council  of  Tescas  (EROOT)  Comments  ^ 
2. 

>oi  58  FR  17548:  IV  FERC  Stats,  k  Regs.  1  32.493 
at  32.693. 

■•I  See.  e.g..  APPA  Commentt  at  2:  Ouquesoa 
Light  Comments  at  1-2:  American  Iron  and  Steel 
Institute,  et  al.  Comments  at  3-4:  DOE  Comments 
at  2:  Transmission  Accsm  Policy  Study  Croup 
Comments  at  6. 

fo3  See.  e.g..  Central  Louisiana  Electric  Comment* 
at  4;  EEI  Comments  at  6-7:  Allegheny  Power 
Service  Comments  at  2. 

"xSe«  Duke  Power  CommenU  at  21. 

>"*  Members  of  the  House  Committee  on  Energy 
and  Conunerca  Comments  at  1.  Ct  HR.  R.  Rep.  Na 
102-474. 102nd  Cong.  2nd  Sess.  pt  1  at  132-138 
(1992). 

">*See.  Allegheny  Power  Service  Comments  at  2. 
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to  undermine  the  process  of  requesting 
service.  While  the  Commission 
addressed  the  formal  process  of  service 
requests  in  its  recent  policy  statement 
on  good  faith  requests  for  transmission 
services  and  responses, »»'  there  still 
remains  a  basic  information  asymmetry 
that  impedes  efficient  resource  choices 
and  market  results.  Superior  knowledge 
of  and  access  to  technical  information 
on  transmission  system  availability  may 
result  in  competitive  advantages. 
Consequently,  the  availability  of 
information  regarding  transmission 
capacity  and  known  constraints  helps  to 
mitigate  a  potential  source  of  market 
power  and  promotes  a  "more  level 
playing  field"  for  buyers  and  sellers. 

E.  General  Filing  Requirements 

1.  Form  715  Respondents.  A  number 
of  commenters,  many  representing  small 
systems,  raise  concerns  regarding 
exemptions  from  or  waivers  of  Form 
715.  In  the  NOPR,  the  Commission 
proposed  that  the  reporting 
requirements  apply  to  transmitting 
utilities  that  own  or  operate 
transmission  facilities  at  or  above  100 
kilovolts  (kV).»c»8  Commenters  state  that 
many  entities  thit  technically  may  be 
transmitting  utilities  do  not  engage  in 
transmission  planning  becau.se  they:  (1) 
Do  not  operate  the  transmission  line 
(because  they  lease  or  are  a  joint  owner 
of  transmission  facilities);  or  (2)  operate 
only  radial  lines.'os  Some  commenters 
also  note  that  operators  of  these 
facilities  may  be  "small-business 
concerns"  as  defined  in  section  3  of  the 
Small  Business  Act.  (15  U.S.C.  632)  and 
thus  require  special  consideration.i>o 

Upon  further  consideration,  we  will 
require  only  transmitting  utilitie* 
operating  integrated  transmission 
system  (i.e.,  non-radial)  facilities  that 
are  rated  at  or  above  100  kV  to  report 
Form  715.  In  cases  of  joint  ownership  of 


»o7  Policy  Statement  Regarding  Good  Faith 
Requests  for  Transmission  Services  and  Responses 
by  Transmitting  Utilities  Under  sections  211(a)  and 
213(a)  of  the  Federal  Power  Act,  as  Amended  and 
Added  by  the  Energy  Policy  Act  of  1992.  58  FR 
38964  (July  21. 1993),  III  FERC  Stats,  and  Regs. 
130,975. 

«»  58  FR  17544. 17550:  IV  FERC  Stats.  «  Regs. 
132.493at  32.686.  32.695. 

"»See,  e.g.,  Oregon  Trail  Consumers  Cooperative 
Comments  at  2-5:  PSI  Energy  Comments  at  3—*; 
North  Texas  Electric  Cooperative  Comments  at  2- 
S:  Old  dominion  Electric  Cooperative  Comments  at 
11;  Northwest  Cogeneration  and  Industrial  Power 
Comments  at  1-2:  Southwest  Regional 
Transmission  Association  Comments  at  12:  Texas- 
Uvw  Mexico  Power  Conunents  at  10-11:  City  of 
Vernon  Comments  at  5-6:  National  Independent 
Energy  Producers  Comments  at  4:  Utah  Associated 
Municipal  Power  Systems  Comments  at  14. 

xoSee.  e.g.,  American  Forest  ft  Paper  Association 
Comments  at  2:  Oxbow  Geothermal  Corporation 
Comments  at  3—1:  Allegheny  Electric  Coopraative 
Comments  at  13. 


a  facility,  only  the  operator  of  the 
facility  must  report.  This  change  avoids 
duplication  of  reported  information. 
Similarly,  we  will  not  require  operators 
of  only  radial  transmission  lines  to  file 
Form  715  data;  we  expect  few  requests 
for  transmission  service  that  would  use 
such  facilities  exclusively. 

We  will  retain  the  lOOkV  threshold 
for  transmission  facilities.  Because  the 
capacity  of  lines  below  100  kV  is 
relatively  small,  those  Unes  do  not 
provide  significant  amounts  of 
transmission  service.  This  threshold 
also  eliminates  the  reporting 
requirement  for  most  small  business 
entities. 

Some  commenters  indicate  fhat  if  an 
entity  other  than  the  party  requesting 
waiver  of  Form  715  performs 
transmission  planning  for  that  party:  (1) 
The  waiver  requirements  generate 
confusion  regarding  the  party 
responsible  for  reporting  information, 
and  (2)  obtaining  the  planning 
information  required  by  the  rule  from 
the  other  party  is  sometimes  difficult." » 
The  final  rule  requires  that  an  entity 
requesting  waiver  must  either:  (1) 
Indicate  the  entity  that  performs 
transmission  planning  for  it,  or  (2)  state 
that  it  does  not  use  power  flow  analyses 
in  performing  transmission  planning. 

Once  granted,  a  waiver  request  in 
subsequent  years  is  unnecessary, 
provided  the  party's  status  does  not 
change;  that  is,  as  long  as  the  party  does 
not  begin  to  perform  transmission 
planning  or  to  use  power  flow  analyses 
in  its  planning.  Exemption  or  granting 
of  waiver  from  Form  715  reporting 
requirements  does  not  affect  an  entity's 
status  as  a  transmitting  utility  for  other 
purposes  under  the  FPA,  such  as  the 
applicability  of  sections  211  and  213(a). 

One  commenter  requests  an 
exemption  bom  Form  715  requirements 
for  facilities  used  primarily  to  deUver 
energy  to  affiliates  for  use  in 
manufacturing.' »2  We  will  not  grant  this 
proposed  exemption  because  an  affiliate 
could  operate  facilities  that  are  a  part  of 
the  integrated  transmission  system,  for 
which  Form  715  reporting  is 
appropriate.  The  radial  line  exemption 
and  100  kV  threshold  provide  sufficient 
protection  for  small  entities,  including 
many  manufacturing  affiliates  of 
transmitting  utilities. 

2.  Filing  Date— a.  Form  715.  The 
NOPR  established  a  January  1  filing  date 
for  Form  715.  Several  commenters 


request  that  the  filing  date  be  moved  to 
later  in  the  year."'  Many  commenters 
also  suggest  that  the  filing  date  coincide 
with  either  that  for  the  DOE  OE-411 
report,  which  is  a  voluntary  filing  by 
regional  reliability  councils  (April  1), 
FERC  Form  No.  1  (April  30),  or  Form 
714  (currently  May  I).*"  Commenters 
state  that  fiUng  several  forms  at  the 
same  time  promotes  administrative 
efficiency  and  data  consistency."*  The 
Commission's  experience,  however,  is 
that  a  significant  number  of 
Respondents,  especially  those  required 
to  file  Form  714,  request  extensions  of 
time  to  file  because  of  the  difficuhy  in 
completing  all  the  reporting  forms  at  the 
same  time. 

Some  commenters  state  that  they 
cannot  supply  historical  data 
immediately  after  the  end  of  the  year.»'« 
These  commenters  apparently  confuse 
Form  715  with  Form  714.  Form  715 
does  not  require  historical  information. 
The  filing  date  for  Form  714,  which 
requires  the  reporting  of  some  historical 
data,  has  been  May  1. 

Upon  consideration  of  the  comments 
and  to  provide  for  a  reporting  consistent 
with  utility  and  regional  planning 
schedules,  we  will  change  the  filing 
date  for  Form  715  to  April  1. 

Finally,  several  commenters  request 
that  the  Commission  delay  the 
collection  of  information  until  1995. »»' 
Given  the  deadline  imposedhy 
Congress  for  Commission  regulations 
implementing  data  collection  (October 
24, 1993),  we  will  adopt  a  filing  date  of 
April  1, 1994.  This  is  sufficient  time  for 
Respondents  to  develop  and  provide  the 
information,  especially  because  most  of 
the  requested  information  is  produced 
in  the  normal  course  of  business. 

b.  Form  714.  Respondents  currently 
file  Form  714  no  later  than  May  1  of  the 
year  following  the  calendar  reporting 
year.  One  commenter  requests  a  delay  in 
the  Form  714  filing  date  until  June  1. 
the  date  on  which  it  submits  hourly 
demand  information  to  NERC.""  The 
final  rule  adopts  the  suggestion. 

Two  commenters  request  that  the 
Commission  delay  the  collection  of 


<>>  See,  e.g..  Oxbow  Geothermal  Corporation 
Comments  at  3;  Transmission  Agency  of  Northern 
California  Conunents  at  2:  Southwestern  Public 
Service  Comments  at  2-3:  New  England  Electric 
Service  Comments  6-7:  Allegheny  Power  Service 
Comments  at  3. 

<<>  Alcoa  Companies  Comments  at  1-2. 


<i>  See.  e.g.,  ERCOT  Comments  at  2;  Colorado 
Association  of  Municipal  Utilities  CommenU  at  1. 

"■«  See.  e.g..  Atlantic  City  Electric  Comments  at  3; 
Commonwealth  Edison,  et.  al.  Comments  at  3; 
Western  Group  Considering  Formation  of  RTG(i) 
Conunents  at  9-10. 

I  <!>  See.  e.g.,  Atlantic  City  Electric  Comments  at  8: 
Western  Systems  Coordinating  Council  Comments 
at  4:  Northeast  Utilities  Comments  at  4. 

''■See,  e.g.,  Large  Public  Power  Council 
Comments  at  21:  Southwest  Regional  Transmission 
Association  Comments  at  8. 

<<'  See,  e.g..  Western  Systems  Coordinating 
Council  Conunents  at  4;  Large  Public  Power 
Council  Comments  at  21:  Southwest  Regional 
Transmission  Association  Comments  at  8. 

<  '•  See  ECAR  Comments  at  4. 
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hourly  system  lambda  until  1995 
because  some  systems  do  not  collect 
such  data. "9  The  Commission  will  deny 
this  request.  Entities  have  reported 
system  lambda  information  since  1990. 
Respondents  have  had  ample  time  to 
add  necessary  software  or  to  adjust 
computer  systems  in  order  to  record 
system  lambda  data.  In  addition, 
calculation  of  the  previously  required 
monthly  system  lambda  statistics 
requires  averaging  of  hourly  data,  which 
Respondents  must  now  report. 
Therefore,  entities  which  must  file  a 
Form  714  should  be  able  to  satisfy  the 
modified  reporting  requirement  without 
significant  additional  investment. 
Respondents  must  file  hourly  system 
lambda  data  by  the  June  1, 1994  filing 
date  of  the  next  Form  714  report. 

F.  Section-by-Section  Analysis  of  Form 
715 

1.  Part  1 — Identification  and 
Certification.  Part  1  requires  that 
Respondents  file  the  following 
identifying  information. 

(1)  The  name  and  business  address  of 
the  transmitting  utiUty; 

(2)  The  name,  title,  telephone  number, 
and  facsimile  number  of  a  person  to 
contact  regarding  Form  715  data; 

(3)  A  certification  by  an  authorized 
official  of  the  transmitting  utility 
regarding  the  accuracy  of  the  data 
submitted;  and 

(4)  The  name  and  title  of  the 
certifying  official. 

One  commenter  requests  that  part  1 
data  also  include  information 
idonti lying  the  individuals  in  charge  of 
transmission  system  planning, 
transmission  system  operations,  and 
transmission  service  contracting.' 20 
Such  information  would  inform 
interested  parties  of  whom  to  contact 
regarding  technical  and  contracting 
infiannation.  Another  commenter 
requests  that  Form  715  include  a  section 
ideatifying  a  contact  person  for  section 
213(a)  transmission  service  requests.*^' 

The  Commission  rejects  these 
proposed  additions.  Part  1  is  intended 
to  gather  only  information  necessary  to 
implement  the  requirements  of  section 
213[b).  Liformation  regarding  specific 
transmission  service  requests,  including 
requests  imder  section  213(a).  is  not 
within  the  scope  of  Form  715.  The 
purpose  of  the  contact  person 
requirement  is  to  identify  a  point  of 
contact  at  the  transmitting  utility  for 
inquiries  regarding  Form  715  data. 


However,  a  transmitting  utility  may,  at 
its  option,  include  in  its  Part  1  response 
the  person  to  contact  regarding  specific 
transmission  service  requests.122 

2.  Part  2 — Regional  or  Subregional 
Power  Flow  Base  Cases.  There  is  nearly 
universal  agreement  that  the  ability  to 
simulate  power  flows  on  a  transmission 
grid  is  a  necessary  first  step  in 
determining  available  transmission 
capacity  and  constraints  on  that  grid.  To 
give  potential  transmission  customers 
and  the  public  this  abihty.  the  NOPR 
proposed  that  transmitting  utilities 
authorize  their  regional  or  subregional 
organizations  to  make  available  base 
case  power  flow  data. 

Generally,  the  regional  organizations 
support  this  proposal. 123  it  is  these 
organizations  that  develop  base  case 
power  flows  for  their  members'  use  and. 
under  part  2.  that  will  make  them 
available  to  potential  transmission 
customers  and  the  public.  Most 
individual  transmitting  utilities  also 
support  the  intent  of  part  2.i2« 

In  the  NOPR.  the  Commission 
requested  comments  on  ways  in  which 
transmitting  utilities  or  regional  or 
subregional  entities  could  best  make  the 
electronic  data  available  to  the  public. 
Comments  fit>m  regional  entities 
support  making  the  data  available  on 
diskette  >zs  in  a  format  similar  to  those 
suggested  in  the  NOPR.»m  The 
Commission  is  modifying  the 
instructions  for  part  2  to  make  clear  that 
the  Commission  is  not  recommending 
any  particular  format.  However,  to 
ensure  that  information  is  reported  on  a 
consistent  and  useful  basis  for  a  region, 
the  format  used  must  be  associated  with 
the  power  flow  program  used  by  that 
region. 


'"•See  aty  of  Colorado  Springs  ConunenU  al  7: 
and  Wftstern  Group  Considering  Formation  of 
RTC(*)  Commenu  al  9-10. 

>»See  APPA  Comments  at  9. 

<n  See  EQ  Comments  at  1$. 


•"One  of  the  goals  of  making  Form  71S  data 
available  is  to  foster  successful  negotiations  that 
culminate  in  voluntary  transmission  agreements. 
Identifying  Individuals  that  wil!  respond  to  fpecific 
requests  would  simplify  the  initiation  of  this 
process. 

•"See.  e.g..  ^4ERC  Comments  at  2:  ERCOT 
Comments  al  1:  Mid-America  Interconnected 
Network  Comments  at  2:  Mid-Continent  Area  Po«ver 
Pool  Comments  at  6. 

'«  See,  e.g..  EEl  Comments  at  9;  APPA  Comments 
at  6:  Allegheny  Power  Service  Conmients  at  3: 
Atlantic  Electric  Comments  at  4-5;  Idaho  Power 
Comments  at  1:  Duke  Power  Comments  at  23. 

lu  Reaction  to  the  use  of  Electronic  Bulletin 
Boards  is  mixed.  The  Southwest  Power  Pool 
members  now  have  access  to  power  flow  models 
through  dial-up  capability.  See  Southwest  Power 
Pool  Comments  at  4.  ECAR,  however,  contends  that 
it  is  impractical.  See  ECAK  Ccnnments  at  4.  The 
Commission  will  not  require  Electronic  Bulletin 
Board  access  at  this  time,  but  encourages  its  use 
when  practical. 

"•See.  e.g..  ECAR  Comments  at  3:  Mid-Continent 
Area  Power  Pool  Comments  at  5:  Southwest 
Regional  Transmission  Association  Comments  at  B; 
Group  of  Western  Emities  Considering  Formation  of 
RTG(s)  Comments  at  appendix. 


One  commenter  claims  that  the  lEEC 
Common  Format  is  obsolete  and  that  the 
Electric  Power  Consultants'  (EPC) 
format  contains  a  more  meaningful  set 
of  input  data."'  Another  commenter 
supports  the  use  of  the  IEEE  Common 
Format.i2»  The  Commission  is  adding 
EPC  raw  data  file  format  to  the  list  of 
commonly  used  formats  for  reporting 
power  flow  data  in  Part  2.  Although  the 
IEEE  Common  Format  will  be  retained, 
it  does  not  appear  that  it  is  ciuxently 
being  used  to  develop  input  data  for  the 
commonly  used  power  flow  programs. 
The  Commission  does  not  encourage 
translation  of  data  into  input  formats 
other  than  those  used  in  the  region  due 
to  the  risk  that  vital  information 
necessary  to  solve  the  power  flows  will 
be  lost 

Two  commenters  express  concern  that 
power  flow  software  documentation 
(with  the  exception  of  the  IEEE  co.-nmon 
format)  may  be  copyrighted  and 
proprietary  and  therefore  not  be  readily 
av6ilable.«2«  They  note  that  users  need 
software  manuals  and  papers  to 
interpret  the  power  flow  cases. 
According  to  these  commenters.  if  the 
Commission  or  others  publish  this 
information,  they  risk  violating  such 
copjTights.  The  concerns  of  these 
commenters  are  unfounded.  The 
Commission  is  not  recommending  the 
unauthorized  distribution,  nor  will  it 
provide,  licensed  software  to  the  public. 
To  use  the  information  in  Part  2.  a 
potential  transmission  customer  or 
member  of  the  public  must  have 
software  compatible  with  that  used  in 
the  region.  No  other  commenters  have 
suggested  that  the  power  flow  data 
required  under  this  rule  are  proprietary 
because  of  vendor  license  conditions. 

Several  commenters  within  Texas  are 
concerned  that  regional  power  flow  data 
will  reveal  industrial  load  levels  that 
industrial  customers  consider 
proprietary  and  confidential.»5«  ERCOT 
now  requires  users  of  power  flow  data 
to  specify  what  they  will  do  with  it  and 
to  agree  not  to  provide  it  to  a  third 
party.  The  Commission  will  not  aUow 
restrictions  on  the  use  of  these  data.  If 
the  information  is  shared  by  all  within 
ERCOT  for  purposes  of  transmission 
planning,  then  it  must  be  available  to 
potential  transmission  customers  and 
the  public.  Conditioning  the  use  of  these 
data  would  be  inconsistent  with  the 


12'  APPA  Comments  at  10. 

>»•  Pennsylvania-New  Jersey-Maryland 
Interconnection  Comments  at  S. 

'"Electroctm  bitemational  Commems  al  1:  New 
England  Electric  System  Comments  at  ft. 

)»See.  e.g..  ERCOT  Comments  at  2:  Houston 
Lighting  and  Power  Comments  at  4:  Texas  Utilities 
Comments  at  4;  Central  k  Southwest  Comments  at 
S-9:  Texas-New  Mexico  Comments  at  10. 
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public  availability  requireinent  of 
section  213(b). 

Regional  groups  and  others  suggest 
that  the  Commission  should  allow  them 
to  charge  the  administrative  costs  of 
providing  this  information  to  the 
public.i3»  The  Commission  finds  that 
recovering  the  cost  to  copy  materials  is 
reasonable.  However,  transmitting 
utilities  may  not  assess  copying  charges 
to  those  entities  (such  as  the 
Commission  and  other  regulatory, 

Elanning  and  siting  agencies)  which 
ave  statutory  authority  to  require  the 
niing  of  the  information  with  such 
entity.  If  Respondents  desire  to  impose 
copying  charges,  Form  715  requires 
Respondents  to  include  the  fee  schedule 
for  making  the  information  available  to 
the  public.  Transmitting  utilities  must 
also  provide  for  on-site  inspection  of 
data. 

Some  commenters  suggest  that 
transmitting  utilities  should  update  the 
data  in  Form  715  during  the  year  when 
there  are  significant  changes.132  Because 
section  213(b)  requires  an  aimual 
submission,  the  Commission  will  not 
require  the  filing  of  updated  information 
between  reporting  dates.  However,  \^e 
agree  with  those  commenters  who  say 
that  transmitting  utilities  should  have 
the  opportunity  to  update  criteria  and 
practices  (and  presumably  power  flow 
data)  as  needed  to  help  avoid 
misimderstandings."3  Consequently, 
we  would  expect  regional  entities,  upon 
request,  to  supply  the  most  current 
criteria,  practices  and  power  flow  data 
available,  beyond  those  in  the  Form  715 
on  file  with  us.  Transmitting  utilities 
need  not  file  this  up-dated  information 
and  data  with  us  until  the  next  Form 
715  submission. 

Several  commenters  suggest  that  the 
100  kV  threshold  should  not  apply  to 
power  flow  data  bases  made  available 
under  part  2.>3*  This  is  not  the 
Commission's  intent.  The  100  kV 
threshold  determines  only  who  must 
file  Form  715.  The  base  case  power  flow 
data  made  available  by  a  regional  entity 


<*•  See,  e.g..  ECAR  Comments  at  4:  ERCOT 
Cominents  at  2:  Mid-America  Interconnected 
Network  Comments  at  3:  Southwest  Regional 
Transmission  Association  Comments  at  7;  Group  of 
Western  Entities  Considering  Formation  of  RTG(s) 
Comments  at  9. 

'"  See.  e.g.,  APPA  Comments  at  4;  American  Iron 
and  Steel  Institute,  et  al.  Comments  at  5:  LGAE 
Energy  Comments  at  4. 

1"  See.  e.g..  EEl  Comments  at  12:  LGAE  Energy 
Cominents  at  3-4:  PSI  Energy  Comments  at  4-5. 

>»<  See.  e.g.,  APPA  Commenu  at  5-6; 
Transmission  Access  Policy  Study  Group 
Comments  at  15:  National  Rural  Electric 
Cooperative  Association,  et  ol.  Comments  at  4-5: 
Municipal  Energy  Agency  of  Nebraska  Comment*  at 
2-3:  American  Iton  atid  Steel  Institute,  el  al. 
Commenu  at  ft. 


should  include  all  voltage  levels  used  in 
developing  the  regional  base  cases. 

Some  commenters  suggest  that  part  2 
should  cover  additional  information 
beyond  that  proposed.  One  commenter 
provides  a  list  of  generating  unit 
information  that  some  power  flow 
programs  can  use  to  dispatch  generation 
on  an  economic  basis.ias 

Some  redispatch  of  the  generation 
output  in  a  power  flow  program  is 
generally  necessary  to  simulate  a 
proposed  power  transfer  on  the 
transmission  system.  However,  for 
purposes  of  preliminary  studies, 
transmitting  utilities  can  dispatch 
generation  in  various  ways  other  than 
through  the-use  of  an  economic  dispatch 
algorithm;  that  is,  without  the  need  for 
detailed,  imit-specific  data.  Therefore, 
the  Commission  does  not  find  that  this 
information  is  necessary  to  perform 
preliminary  studies  based  on  the  power 
flow  imput  data  that  transmitting 
utilities  will  make  available  under  part 
2.  However,  if  the  regional  power  flow 
data  base  cases  provided  to  members 
already  contain  economic  dispatch  data, 
then  transmitting  utilities  must  release 
that  data  to  the  public. 

Other  commenters  suggest  that  system 
stability  may  limit  transmission 
availability  in  certain  regions  and  that, 
therefore,  these  regions  should  provide 
stability  studies,i3o  or  the  data  needed 
to  perform  stability  studies,  to  a 
requester.»37  Also,  a  number  of  electric 
utilities  state  that  the  power  flow  data 
without  stability  data  will  not  be 
sufficient  to  conduct  useful  preliminary 
studies.  138 

While  a  more  detailed  and 
comprehensive  analysis  of  a  proposed 
use  of  the  transmission  system  in 
certain  regions  may  require  a  stability 
study,  the  Commission  does  not  find  it 
necessary  to  require  the  regional  entities 
to  provide  the  more  voluminous  input 
data  necessary  to  perform  stability 
studies,  if  stability  is  not  identified  as  a 
limiting  factor  in  their  regional  power 
flow  analyses.  The  Commission  notes 
that  a  number  of  other  studies,  such  as 
voltage  stability  and  other  specialized 
analyses  of  suspected  system  dynamic 


•  J»  APPA  Comments  at  Anachment  C 

Instability  studies  are  studies  of  the  measures 
that  transmitting  utilities  must  take  to  maintain  the 
synchronization  of  their  generating  units  after  a 
disturbance. 

"'  See,  e.g..  APPA  Comments  at  15:  DOE 
Conunents  at  9:  Electric  Power  Consultants 
Comments  at  1:  Professor  Choudhry  of  West 
Virginia  University  Comments  at  1. 

>i*See,  e.g.,  San  Diego  Gas  k  Electric  Comments 
at  2-3:  Minnesota  Power  ft  Light  Commenta  at  3; 
Otter  Tail  Power  Conunents  at  3:  Public  Generating 
Pool  Comments  at  3;  Montana-Dakou  Utilitie* 
Comment*  at  2;  Large  Public  Power  CouncU 
Comments  at  5. 


problems,  may  also  affect  the  outcome 
of  power  flow  analyses.  In  light  of  the 
fact  that  Form  715  data  will  generally  be 
used  for  preliminary  analyses,  the 
Commission  is  not  requiring 
transmitting  utilities  to  provide  the  data 
for  such  studies.  However,  the 
instructions  in  part  6  of  Form  715 
provide  that,  if  stability  is  identified  in 
studies  as  a  regional  transmission 
limiting  factor,  transmitting  utilities 
must,  on  request,  provide  a  requester 
with  the  results  of  existing  regional 
stability  studies. 

Two  State  commissions  express 
concern  whether  planning  data  reflected 
in  the  power  flow  base  cases  will  also 
reflect  planning  done  under  State 
authority.  139  The  Commission  expects 
that  utilities  will  provide  information 
consistent  with  that  provided  to  their 
state  commissions. 

3.  Part  3 — Transmitting  Utility  Maps 
and  Diagrams.  Fart  3  requires 
transmitting  utilities  to  file  two  copies 
of  their  general  transmission  maps  and 
single-line  schematic  diagrams  of  their 
transmission  systems.  Specific 
guidelines  indicate  the  type  of 
information  (such  as  geographic 
location  of  generating  plants,  switching 
stations,  substations,  service  areas,  and 
interconnections  with  other  utilities) 
and  the  level  of  detail  (for  example, 
nominal  operating  and  design  voltages 
of  transmission  lines)  that  transmitting 
utilities  must  include  in  the  maps  and 
diagrams.  The  Commission  is  not 
requiring  Respondents  to  create  new 
maps  and  diagrams  for  purposes  of  this 
reporting  requirement.  Transmitting 
utilities  must  file  only  those  maps  and 
diagrams  prepared  in  the  normal  course 
of  business. 

Some  commenters  contend  that  the 
part  3  requirement  is  more  involved 
than  the  current  Form  714 
requirement.  140  They  suggest  relaxing 
the  requirement  to  no  more  than  the 
level  of  detail  included  in  regional  maps 
submitted  as  part  of  DOE  OE-411 
reports. 

The  data  that  transmitting  utilities 
must  file  under  this  part  are  no  different 
from  those  required  in  part  n.  Schedule 
XV  of  the  current  Form  714.  The  detail 
required  by  part  3  has  not  changed  from 
existing  requirements  that  have  been 
effective  for  many  years.  The  current 
Form  714  and  its  predecessor  forms 
(EIA  Form  714  and  Federal  Power 
Commission  Form  12)  require 


<»See  Public  Service  Commission  of  Wisconsin 
Comments  at  2-3:  Massachusetts  Department  of 
Public  Utilities  Comments  at  4-5. 

i«oSee,  e.g.,  American  Electric  Power  Comments 
at  5-6:  Peniuylvania-New  Jersey-Maryland 
Interconnection  Comment*  at  th9;  New  England 
Power  Pool  Comments  at  1. 
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Respondents  to  submit  maps  with  the 
same  level  of  detail  as  that  required  by 
part  3.  Although  the  applicability  of  the 
requirement  to  file  maps  and  diagrams 
is  slightly  diffierent  under  Form  715 
than  Form  714, »*»  most  transmitting 
utilities  ourently  file  Form  714. 
Consequently,  there  is  no  change  in  the 
filing  requirement  for  these  entities. 
Furthermore,  the  Commission  is  not 
requiring  entities  that  do  not  currently 
produce  maps  and  diagrams  to  create 
such  documents  solely  for  the  purpose 
of  part  3  reporting. 

Additionally,  a  Respondent  that  has 
not  produced  more  recent  maps  and 
diagrams  than  those  currently  on  file  at 
the  Commission  need  not  re-submit  the 
same  maps  and  diagrams  each  year.  In 
such  a  case,  a  Respondent  will  file  a 
statement  indicating  that  a  more  recent 
set  of  maps  and  diagrams  is  not 
available. 

Because  of  the  expected  interest  in 
Form  715  information,  the  Commission 
vrill  require  transmitting  utilities  to  file 
two  copies  of  maps  and  diagrams.  This 
requirement  will  enable  the 
Commission  to  keep  a  copy  available  in 
the  Commission's  public  reference  room 
and  to  use  the  other  copy.  If  a 
Respondent  has  up-to-date  maps  and 
diagrams  on  file,  it  need  only  file  one 
additional  copy  of  its  maps  and 
diagrams  with  its  Form  715  report. 

4.  Part  4 — Transmission  Planning 
Reliability  Criteria.  In  the  NOFR,  the 
Commission  requested  comments  on  the 
proposed  requirement  that  Respondents 
submit  transmission  planning  reliability 
criteria  that  the  transmitting  utility  uses 
to  assess  the  limits  of  its  transmission 
system  to  meet  its  load  responsibility  as 
well  as  to  move  bulk  power  among  other 
electric  systems.  The  Commission  also 
proposed  guidelines  to  indicate  the  type 
of  information  that  Respondents  might 
provide  to  satisfy  this  requirement.  The 
guidelines  included  documents  that 
contain  transmission  reliability  criteria 
of  NERC,  regional  reliability  councils,  or 
DOE  OE-411  reports.  In  addition  to 
these  documents,  the  rule  would  have 
required  the  Respondent  to  submit  all 
criteria  that  are  enforced  on  its  system. 
The  criteria  could  be  imposed  by  the 
Respondent  itself  or  pursuant  to 
interconnection  or  pooling  agreements 
with  others.  In  the  proposed  rule,  the 
test  for  adequacy  of  submitted 
information  was  that,  using  the  same 
reliability  criteria,  others  should  be  able 
to  "reasonably  replicate"  studies  done 
by  the  Res]x>ndent. 


Many  commenters  support  allowing 
individual  Respondents  to  reference 
appropriate  NERC  publications  and 
IXDE  OE-411  reports  in  order  to  satisfy 
part  4  requirements.  They  state  that 
these  criteria  may  be  sufficient  for 
transmission  service  requesters  who 
require  information  on  established 
regional  transmission  planning 
reliability  criteria. '••z  A  few 
commenters,  however,  state  that 
existing  EXDE  OE-411  report  criteria, 
alone,  are  sufficient  to  satisfy  the 
requirements  of  part  4.»«3  A  number  of 
regional  and  pool  commenters  support 
submittal  of  transmission  reliability 
criteria,  but  state  that  individual 
utilities  would  have  to  supply  criteria 
specific  to  their  systems.^**  Some 
commenters  interpret  the  proposed  rule 
as  permitting  utilities  to  submit 
additional  system-specific  planning 
criteria,**'  or  allowing  submittal  upon 
request.i*6  For  example.  Duke  Power 
Company  indicates  that  it  has  internal 
criteria  that  are  not  in  written  form,  and 
it  would  be  extremely  burdensome  to 
reduce  these  criteria  to  written  form, 
because  the  criteria  involve  the 
application  of  subjective  engineering 
judgments.!*'  Two  transmission-owning 
commenters  support  the  requirement  for 
submittal  of  specific  criteria,  with  one 
commenter  recommending  that  the 
Commission  require  individual  utilities 
to  document  and  explain  the 
engineering  basis  for  the  reliability 
criteria. »«« 

In  addition  to  their  regional  criteria, 
Respondents  must  submit  system- 
specific  planning  criteria.  Unless 
Respondents  make  such  criteria 
publicly  available,  a  potential  user  of 
the  system  will  have  little  idea  of 
system  specific  criteria  that  might  limit 
transmission  availability.  As  stated 
above,  the  Commission's  intention  is 
that  transmitting  utilities  file  the 
substantive  criteria  and  planning 
procedures  that  they  follow  in  the 
normal  course  of  business. 

We  have  removed  the  terms  "in 
totality"  and  "reasonably  replicate" 
from  the  instructions  to  Form  715  and 


»*'  Form  714  requires  electric  utilities  with  an 
annual  peak  demand  greater  than  200  megawatts  to 
Tile  maps  and  diagrams.  Form  715  Tiling 
requirements  are  applicable  to  transmitting  utilities. 


142  See.  e.g..  EEI  Conunents  at  11:  Boston  Edison 
Comments  at  2:  Union  Electric  Comments  at  6-7; 
Oglethorpe  Power  Corporation  Comments  at  6. 

i'>  See.  e.g.,  Dayton  Power  and  Light  Comments 
at  3:  Northern  States  Power  Comments  at  9. 

'«••  See,  e.g..  New  England  Power  Tool  Comments 
at  2;  Northeast  Power  Coordinating  Council 
Comments  at  2:  Pennsylvania-New  Jersey-Maryland 
Interconnection  Comments  at  9-10. 

>4>  See  EEI  Comments  at  11;  Allegheny  Power 
System  Comments  at  3-4;  Union  Electric  Comments 
at  7. 

i«  See  Boston  Edison  Comments  at  2. 

14'  See  Duke  Power  Comments  at  25. 

14*  See  Public  Service  Electric  and  Gas  Comments 
at  3:  Duquesne  Light  Comments  at  S. 


have  revised  the  part  4  instructions  to 
make  clear  that  the  transmission 
planning  criteria  must  be  in  sufficient 
detail  to  allow  others  to  perform  similar 
planning  or  screening  studies,  and  to 
better  understand  the  process  of 
determining  available  transmission 
capacity. 

Two  commenters  are  concerned  that 
once  Respondents  supply  their 
reliability  criteria,  they  will  be  unable  to 
modify  them  as  needed.i*«  The 
Commission  will  not  require 
Respondents  to  update  their  submittals 
immediately  upon  a  change  in 
reliability  criteria.  However, 
Respondents  must  reflect  revised 
criteria  in  their  next  Form  715  filing.  In 
addition,  in  their  next  Form  715  filihg. 
Respondents  will  also  be  required  to 
identify  any  changes  from  their  prior 
year's  report. 

One  commenter  recommends  that  the 
Commission  require  each  transmitting 
utility  to  file  a  description  of  its 
transmission  planning  process  and  list 
specific  items  that  transmitting  utilities 
should  provide  to  potential 
transmission  users.  i*o  Another 
commenter  suggests  that  the 
Commission  provide  guidance  on  the 
format  and  level  of  detail  to  be  used  by 
Respondents  that  do  not  document 
individual  system  reliability  criteria. >'* 
A  commenter  requests  that  reliability 
criteria  rules  also  specify  the 
relationship  between  planning  criteria 
and  actual  system  oi}eration,  and  define 
reliability  policies. is*  Another 
commenter  recommends  that  the 
Commission  require  transmitting 
utilities  to  document  the  method  used 
to  assess  the  effect  of  a  wheeling 
transaction  on  the  transmitting  utility's 
system.  153 

Because  only  existing  reliability 
criteria  are  to  be  reported,  the 
Commission  is  not  establishing 
standards  or  requiring  a  particular 
format.  We,  therefore,  will  not  adopt 
these  suggestions. 

5.  Part  5 — Transmission  planning 
Assessment  Practices.  In  the  NOFR,  the 
Commission  requested  comments  on  the 
proposal  to  require  submittal  of 
transmission  planning  assessment 
practices  that  the  transmitting  utility 
uses  to  apply  its  particular  reliability 
criteria.  The  Commission  also  provided 
guidelines  on  what  might  constitute 
transmission  planning  assessment 
practices.  Included  in  the  guidelines 


<«See  EEI  Comments  at  12;  Florida  Power  ft 
Light  Comments  at  5-6. 

lao  APPA  Comments  at  12-13  and  31-32. 

'»•  Oglethorpe  Power  Comments  at  7. 

1"  National  Independent  Energy  Producers 
Comments  at  3-4. 

"1  Electric  Power  Consultants  Conunents  at  2. 
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was  a  proposal  to  require  the 
transmitting  utility  to  submit  a  list  of 
critical  facilities  that  are  generally  used 
in  performing  its  contingency  studies. 
As  in  part  4,  the  Commission  proposed 
that  the  information  provided  in  part  5 
should  be  in  suRicient  detail  to  allow 
others  to  reasonably  replicate  planning 
studies  done  by  the  Respondent. 

We  have  removed  the  term  "critical 
facilities"  from  the  instructions. 's*  We 
have  also  re-written  the  second 
pa^ag^aph  of  the  part  5  instructions  to 
make  clear  that  a  transmitting  utility 
need  only  submit  a  list  of  contingencies 
that  are  generally  considered  as  part  of 
its  assessment  of  system 
performance.  >  55 

Some  commenters  agree  that 
transmission  plamiing  assessment 
practices  are  important  in  determining 
transmission  capacity  and  constraints, 
but  state  that  utilities  caruiot  describe, 
in  sufficient  detail  for  all  possible  cases, 
certain  assessment  practices  which  have 
been  developed  through  experience, 
study  and  an  interactive  review 
process.  is« 

Northern  States  Power  states  that 
requiring  Respondents  to  file 
transmission  planning  practices  is 
duplicative  because  transmitting 
utilities  already  include  this 
information  in  DOE  OE-411  reports.  >»' 
Otter  Tail  Power  is  concerned  that  a 
listing  of  "proposed"  system  additions 
could  create  a  financial  liability  for  the 
Respondent.  iM  Pacific  Gas  &  Electric 
states  that  it  has  no  comprehensive 
document  describing  transmission 
planning  and  assessment  practices,  but 
is  prepared  to  submit  any  existing 
documents  that  relate  to  the  requested 
information.i5«  Large  Public  Power 
Council  states  that  the  data  gathered 
would  not  be  sufficient  to  perform 
screening  studies.'M  However,  DOE 
states  that  submission  of  transmission 
planning  assessment  practices,  together 
with  the  other  information  provided, 
will  enable  potential  transmission  users 
to  do  their  own  first-cut  analysis  of 


iM  See  NERC  Comments  at  6. 

<"For  example,  before  testing  for  the  limits  of 
transmission  capability  that  could  be  used  for  firm 
power  transfers  on  its  system,  a  transmitting  utility 
will  assume,  based  on  experience  or  realistic 
expectation,  that  certain  facilities  will  be 
unavailable  for  certain  periods. 

>x>  See.  e.g..  New  England  Power  Pool  Comments 
at  2;  Pennsylvania-New  |ersey-Maryland 
Interconnection  Comments  at  10-11:  EEI  Comments 
at  13-14:  Boston  Edison  Comments  at  3:  Central 
Maine  Power  Comments  at  2:  Florida  Power  and 
Light  Comments  at  S-6:  Northeast  Utilities 
Comments  at  3. 

<>'  Northern  States  Power  Comments  at  9. 

"•Otter  Tail  Power  Comments  at  5. 

iM  PaciRc  Gas  A  Electric  Comments  at  9. 

»«o  Large  Public  Power  Council  Comments  at  7- 
8. 


transmission  availability.i&t  Florida 
Power  &  Light  Company  cautions  that 
the  reporting  requirements  must  not 
constrain  the  utility's  ability  to  modify 
its  transmission  planning  assessment 
practices.te2 

As  in  part  4,  the  Commission's 
objective  is  to  require  submittal  of  the 
substantive  planning  assessment 
practices  that  a  Respondent  follows  in 
the  normal  course  of  business.  The 
information  filed  should  help  requesters 
to  perform  screening  analyses  and  to 
better  understand  the  process  of 
determining  available  transmission 
capacity  and  known  constraints.  As  in 
the  case  of  part  4  material,  the 
Commission  will  require  transmitting 
utilities  to  file  changes  in  their 
transmission  planning  assessment 
practices  on  an  annual  basis,  as  part  of 
Form  715. 

Oglethorpe  Power  Corporation  states 
that  Form  715  information  should 
specifically  address  any  economic  and 
financial  factors  governing  system 
planning  decisions,  including  state  or 
Federal  regulatory  constraints  (such  as 
siting  and  licensing  approval 
requirements,  or  the  ability  to  recover 
incremental  facility  expansion  costs).ie3 
The  Commission  will  not  adopt  these 
suggestions  because  they  are  overly 
broad  and  have  nothing  to  do  with  the 
reporting  of  planning  assessment 
practices  necessary  in  the  context  of 
section  213(b). 

6.  Part  6 — Evaluation  of  Transmission 
System  Performance.  In  the  NOPR,  the 
Ciommission  requested  comments  on  the 
proposed  requirement  that  Respondents 
submit  evaluations  of  their  transmission 
system  performance  for  future  time 
periods  based  on  the  application  of  their 
reliability  criteria.  As  proposed,  the 
evaluation  would  provide  potential 
transmission  customers  and  regulators 
with  a  clear  understanding  of  existing 
and,  where  known,  likely  future 
transmission  constraints,  the  location  of 
such  constraints,  and  how  they  were 
identified,  as  well  as  a  description  of 
any  plans  to  mitigate  the  constraints. 
The  Commission  also  proposed  that 
transipitting  utilities  submit  the  results 
of  any  dynamic  stability  studies  that  set 
transmission  limits.  The  proposed  rule 
characterized  the  evaluation  as  being 
separate  from  traditional  utility  studies 
that  are  not  usually  undertaken  unless 
there  is  a  specific  need. 

Some  commenters  claim  that  part  6 
requirements  would  cause  a  significant 
burden,  if  the  filing  of  existing  planning 


studies  is  considered  insuHicient.>64 
Many  transmitting  utilities  state  that,  if 
they  are  to  develop  and  file  Form  715 
within  the  projected  100  hours 
timeframe  for  completing  the  form,  only 
a  narrative  description  for  part  6  should 
be  required,  and  new  evaluations 
should  not  be  required  where  none 
currently  exist. »"  As  discussed  above, 
the  part  6  instructions  require  only  a 
narrative  description. 

A  few  commenters  state  that  the 
Commission  should  limit  the  part  6 
portion  of  the  filing  to  information  that 
a  utility  prepares  in  the  normal  course 
of  planning  and  operating  its 
transmission  system,  and  should  not 
impose  a  requirement  for  additional 
studies.16*  Florida  Power  and  Light 
Company  states  that  transmitting 
utilities  canoot  fulfill  the  proposed 
requirement  that  owners  of  transmissioa 
facilities  provide  detailed  descriptions 
of  all  expected  constraints  and 
mitigation  plans  unless  they  have  a 
specific  list  of  expected  uses  for  their 
transmission  system.io' 

Northern  States  Power  is  concerned 
that  the  rule  provides  no  clear  time 
frame  for  assessment.  It  states  that,  if  the 
analyses  are  for  a  short  term,  they  will 
not  provide  any  useful  information  on 
long-term  transmission  capacity 
availability;  and  if  they  are  for  a  long 
term,  they  must  by  their  very  nature 
include  assumptions  regarding  the 
future  that  may  not  turn  out  to  be 
true.»68  Midwest  Power  Systems 
Incorporated  asks  the  Commission  to 
clarify  the  definition  of  "transmission 
constraint"  and  to  include  in  the 
definition  thresholds  for  factors  such  as 
costs,  overloads,  and  low  voltage,  ^^a 
Texas-New  Mexico  Power  Company 
proposes  that  the  Commission  address 
the  issue  of  the  maximum  amount  of 
capacity  a  utility  may  set  aside  in  a 
given  corridor  for  uses  such  as  load 
growth,  load  swings  and  inadvertent 

flows.  1^0 

The  Commission  anticipates  that  for 
the  most  part  only  existing  information 
will  need  to  be  filed  to  comply  with  part 


lei  DOE  Comments  at  3-t. 
••2  Florida  Powmr  ft  Light  Comments  at  S-6. 
lu  Oglethorpe  Power  Corporation  Conunents  at 
8-9. 


xM  See.  e.g..  New  England  Power  Pool  Comments 
at  2:  Northeast  Power  &>ordinating  Council 
Conunents  at  2:  Southwest  Re^onal  Transmission 
Association  Conunents  at  12-13;  Allegheny  Power 
Comments  at  4:  TVA  Comments  at  2. 

<e-iSee,  e.g.,  Pennsylvania-New  |eney-Maryland 
Interconnection  Comments  at  13:  EEI  Comments  at 
16;  Allegheny  Power  Comments  at  4:  American 
Electric  Power  Comments  at  7-0:  Northeast  Utilities 
Comments  at  4:  PSl  Energy  Comments  at  6: 
Southwestern  Public  Service  Comments  at  6-7. 

i<>«  See,  e.g..  Duke  Power  Comments  at  32-33: 
Union  Electric  Comments  at  9-10. 

•■'  Florida  Power  and  Light  Comments  at  5. 

•••  Northern  States  Power  Comments  at  10. 

•■■Midwest  Power  Systems  Comments  at  3-4. 

wo  Texas- New  Mexico  Power  Comments  at  IS. 
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6  requirements.  However,  evaluation  of 
the  transmitting  utility's  system  to  take 
ii^0  account  potential  transactions 
beyond  those  already  planned  for  is 
necessary  in  order  to  satisfy  the 
statutory  objective  of  identifying 
available  transmission  capacity  and 
known  constraints.  To  minimize  the 
Respondent's  burden,  the  Commission 
will  accept  narrative  descriptions  of 
existing  and  future  transmission  system 
performance  that  identify  known  and 
future  constraints  and  proposed 
mitigating  actions.  The  Commission 
recognizes  that  transmitting  utilities 
cannot  be  held  strictly  accountable  if 
their  predictions  turn  out  to  be 
inaccurate;  that  is,  when  they  do  not 
correctly  anticipate  the  results  of  a 
particular  proposed  transaction.  The 
Commission  has  revised  the  language  of 
t^e  rule  to  reflect  this  discussion. 

Some  commenters  point  out  that  it 
may  take  a  long  time  to  perform  system 
evaluations  and  that  it  would  be  very 
burdensome  to  require  a  transmitting 
utility  to  provide  evaluations  using 
power  flow  base  cases  submitted  in  part 
2  for  the  current  year.i^i  The 
Commission  recognizes  that  requiring 
use  of  power  flows  submitted  in  part  2 
would  be  impractical  due  to  the  time 
constraints  and  has  rewritten  part  6 
accordingly. 

A  few  commenters  state  that  it  is 
important  to  submit  stability  studies  as 
part  of  the  evaluation.' '2  The 
Commission  Hnds  that  stability  studies 
will  be  useful  in  screening  studies  to 
assess  transmission  availability  only 
when  stability  is  the  constraining  factor 
in  transmission.  The  instructions  have 
been  modified  to  require  that 
transmitting  utilities  make  available  the 
results  of  stability  studies  when  stability 
is  a  limiting  factor  in  the  existing  or 
planned  transmission  system. 

A  number  of  commenters  state  that  a 
transmitting  utility  should  provide  only 
existing  transmission  capability  studies 
performed  as  part  of  DOE  OE-411 
reports  (for  230  kV  and  above)  or  as  part 
of  pool  or  regional  reliability  council 
requirements.* '3  While  the  Commission 
will  accept  transmission  capability 
studies  as  part  of  the  transmission 
system  evaluation  narrative,  they  alone 
may  not  be  adequate  to  meet  future 
assessments  of  the  transmission  system. 


«"  See.  e.g.,  Pennsylvania-New  Jersey-Maryland 
Interconnection  Comments  at  13:  EEI  Comments  at 
16. 

'"See.  e.g..  Utah  Associated  Municipal  Power 
Systems  Comments  at  13;  American  Iron  and  Steel 
Institute,  et  al.  Comments  at  10-11. 

•'3  See.  e.g..  Atlantic  Electric  Comments  at  6: 
Boston  Edison  Comments  at  4:  Central  ft  Southwest 
Comments  at  10-13. 16-17. 


A  number  of  commenters  propose  that 
Respondents  provide  certain  speciHc 
information  so  that  others  can  evaluate 
transmission  availability  and  identify 
the  constraints.'^*  The  Commission  will 
not  adopt  these  suggestions.  The  ability 
to  be  more  specific  at  this  stage  may 
well  impose  a  burden  beyond  that 
required  to  meet  our  responsibilities. 

A  number  of  commenters  suggest  that 
any  operating  guides  or  criteria  that 
transmitting  utilities  may  implement 
must  be  available  or  described  in  detail, 
to  help  transmission  dependent  entities 
understand  the  p>ermissible  uses  of  the 
rfetwork  and  its  capabilities,  and 
because  a  utility's  transmission  system 
operating  criteria  may  vary  from  the 
planning  criteria  submitted.''* 
Respondents  may  draw  upon  operating 
studies  to  establish  transmission 
transfer  limits,  but  the  explicit  reporting 
of  operating  criteria  is  not  necessary  to 
meet  our  responsibilities. 

IV.  Information  Collection  Statement 

The  Office  of  Management  and 
Budget's  (OMB)  regulations '^o  require 
that  OMB  approve  certain  information 
and  recordkeeping  requirements 
imposed  by  an  agency.  The  information 
requirements  contained  in  this  proposed 
rule  are  contained  in  FERC-715 
"Annual  Transmission  Planning  and 
Evaluation  Report"  (1902-0167)  and 
FERC-714  (1902-0140).  The 
Commission  uses  the  data  collected  in 
these  information  requirements  to  carry 
out  its  regulatory  responsibilities  under 
the  FPA,  PURPA  and  the  Energy  Policy 
Act.  Moreover,  the  collection  of  Form 
715  data  is  mandated  by  the  Energy 
Policy  Act.  The  Commission's  Office  of 
Electric  Power  Regulation  uses  the  Form 
714  data  to  obtain  a  better  overall 
picture  of  annual  power  generation  and 
transmission  and  to  ensure  consistency 
in  the  reporting  of  operational  data  by 
the  electric  utility  industry.  In 
particular,  the  data  collected  provides 
greater  comprehension  of 
interconnected  control  area  operations. 
The  Commission  also  has  deleted 
certain  reporting  requirements  from  the 
Form  714  because  the  Commission  can 
obtain  the  data  from  Form  715. 

The  Commission  is  notifying  the 
Office  of  Management  and  Budget  that 
it  is  modifying  its  proposed  information 
requirements.  Interested  persons  may 
obtain  information  on  these  reporting 
requirements  by  contacting  the  Federal 


Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426  (Attention:  Michael  Miller, 
Information  Services  Division  (202) 
208-1415).  Comments  on  the 
requirements  of  the  final  rule  can  be 
sent  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  (Attention:  Desk  Officer  for 
the  Federal  Energy  Regulatory 
Commission). 

V.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act 
requires  rulemaking  either  to  contain  a 
description  and  analysis  of  the  effect 
that  a  rule  will  have  on  small  entities  or 
to  certify  that  the  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities."' 
Allegheny  Electric  Cooperative,  Inc. 
(Allegheny)  and  several  other  electrical 
cooperatives  (Allegheny,  et  al.)  "* 
challenge  the  Commission's  certification 
that  the  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. "» 
Allegheny,  et  al.  maintain  that  the 
proposed  rule  will  impose  new  data 
collection  and  maintenance 
requirem^msxon  rural  electrical    ■ 
cooperatives  and  small  generation  and 
transmission  cooperatives  that  operate 
radial,  rather  than  network  transmission 
facilities. 

These  commenters  state  that  electric 
cooperatives  do  not  generally  conduct 
load  flow  simulations  or  develop  the 
type  of  reliability,  assessment,  or 
evaluation  information  that  the  rule 
would  require.  According  to  Allegheny. 
et  al..  electric  coop>eratives  are  generally 
not  full  members  of  NERC  regional 
councils  or  sub-regional  groups,  and 
their  facilities  are  not  typically  included 
in  those  groups'  load  fiow  simulations. 

Allegheny,  et  al.  point  out  that  many 
electrical  cooperatives  already  serve 
municipalities  or  other  customers  at 
wholesale  and  may  well  become 
transmitting  utilities,  covered  by  the 
requirements  of  the  proposed  rule,  as 
EWGs  and  IPPS  locate  within  their 
service  areas.  Allegheny,  et  al.  fear  that 
electrical  cooperatives  and  small  i>ower 
systems  may  have  to  manufacture  the 


<'«  See,  e.g..  Duquesne  Light  Comments  at  6-7; 
National  Power  PLC  CommenU  at  4-5:  ERCOT 
Comments  at  3. 

'"  See.  e.g.,  APPA  Comments  at  14-15:  American 
Iron  and  Steel  Institute,  et  al.  Comments  at  10: 
Oglethorpe  Power  Comments  at  8. 

"•5  CFR  1320.12. 


'"5U.S.C  601-612. 

"•The  other  electrical  cooperatives  are:  Four 
County  Electric  Membership  Cooperative.  Inc.. 
Raybum  County  Electric  Cooperative.  Inc. 
(Raybum),  Saluda  River  Electric  Cooperative.  Inc. 
(Saluda  River)  and  Southern  Maryland  Electric 
Cooperative,  Inc. 

"•New  Reporting  Requirement  Under  the 
Federal  Power  Act  and  Changes  to  Form  No.  FERC- 
714;  Proposed  Rulemaking.  58  FR  17544.  17549 
(April  5. 1993):  IV  FERC  Stats  ft  Regs.  1  32.493  at 
32.694-5. 
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required  data  for  the  sole  purpose  of 
complying  with  the  proposed  rule.'"** 
Allegheny,  et  al.  request  that  the 
Conunission  exempt  from  the  Form  715 
reporting  requirements  entities  that  own 
or  operate  only  discrete  line  sections  or 
radial  facilities,  and  that  the 
Commission  exempt  small  power 
systems  from  the  requirement  to 
conduct  regional  power  flow  studies  or 
to  provide  equivalent  power  flow 
cases.>8i 

Although  we  will  not  grant 
Allegheny,  et  al.  the  exemptions  they 
seek,  we  have  modifled  the  proposed 
rule  to  accommodate  their  concerns.  To 
ensure  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  we 
have  made  the  following  changes  from 
the  proposed  rule: 

A.  In  the  NOPR,  we  proposed  that 
both  owners  and  operators  of  fully 
integrated  and  radial  transmission 
facilities  must  file  Form  715.  In  the  final 
rule,  we  are  requiring  only  operators  of 
these  facilities  to  file  Form  715. »" 

B.  The  proposed  rule  would  have 
included  entities  owning  and  operating 
only  radial  facilities.  We  have  restricted 
the  filing  requirements  in  the  final  rule 
to  operators  of  integrated  facilities.'"' 

C.  In  the  final  rule,  we  have  allowed 
for  waiver  for  those  entities  that  do  not 
develop  or  use  power  flows  in  the 
normal  course  of  business.'^ 

We  think  that  our  changes  in  the  final 
rule  have  responded  to  the  needs  of 
small  entities.  Most  small  entities  will 
either  be  exempt  from  our  final  rule  or 
will  be  eligible  for  a  waiver  from  its 
requirements.  The  final  rule  only  covers 
the  operators  of  integrated  transmission 
facilities  of  100  kV  and  above.  Because 
most  transmission  utilities  that  operate 
integrated  transmission  facilities  of  100 
kV  and  above  do  not  fall  within  the 
definition  of  "small  entity,"  »85  and 


'•>»  Allegheny,  ef  al.  Comments  at  22-27. 

»•>  Allegheny,  et  al.  Comments  at  31-36. 

1*2  Because  Allegheny  owns  but  does  not  operate 
a  section  of  SOO  kV  transmission  line  (Allegheny. 
et  ol.  Comments  at  15).  under  the  Tinal  rule  it  will 
not  have  to  file  Form  715. 

1*3  Because  Saluda  River  operates  only  radial 
lines  lAllegbeny.  et  al.  Comments  at  25).  it  will  not 
have  to  file  Form  715. 

>■«  Allegheny,  et  al  state  that  electrical 
cooperatives  do  not  generally  conduct  load  flow 
simulations.  Allegheny,  et  al.  Comments  at  24. 
Those  cooperatives  would,  then,  be  eligible  for 
waiver  from  the  requirement  to  file  Form  715. 

Raybum  requests  a  waiver  from  Form  715  filing 
requirements.  Allegheny,  et  ol.  Comments  at  26.  We 
will  deny  this  request  as  premature,  without 
prejudice  to  Raybum's  renewing  its  request  for 
waiver  once  the  final  rule  becomes  effective. 

>"  5  U.S.C.  601(3).  citing  to  section  3  of  the  Small 
Business  Act,  15  (J.S.C  632.  which  defines  a 
"small-business  concern"  as  a  business  that  is 
Independently  owned  and  operated  and  that  is  not 
dominant  in  its  field  of  operation. 


because  the  final  rule  accommodates  the 
economic  concerns  of  small  entities,  the 
Commission  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

VI.  Environmental  Statement 

Commission  regulations  require  that 
an  environmental  assessment  or  an 
enviroiunental  impact  statement  be 
prepared  for  any  Commission  action 
that  may  have  a  significant  adverse 
effiect  on  the  human  environment.>M 
The  Commission  categorically  excludes 
certain  actions  bora  this  requirement  as 
not  having  a  significant  effect  on  the 
human  environment.ia^  No 
enviroiunental  consideration  is 
necessary  for  the  promulgation  of  a  rule 
that  involves  the  gathering,  analysis, 
and  dissemination  of  information. im 
Because  this  final  rule  involves  only  the 
gathering,  analysis  and  dissemination  of 
information,  no  enviroiunental 
consideration  is  necessary. 

Vn.  Effective  Date 

This  final  rule  is  effective  November 
8, 1993.  The  information  collection 
provisions;  however,  will  not  become 
effective  until  approved  by  the  Office  of 
Management  and  Budget.  Notice  of  this 
date  will  be  published  in  the  Federal 
Register. 

List  of  Subjects  in  18  CFR  Part  141 

Electric  power.  Reporting  and 
recordkeeping  requirements. 
h  is  ordered: 

1.  Late  filed  comments  are  hereby 
accepted  and  made  part  of  the  record  in 
this  proceeding. 

2.  Requests  for  an  opportunity  to  file 
reply  comments  are  hereby  denied: 

3.  Requests  for  a  technical  conference 
are  hereby  denied; 

4.  In  consideration  of  the  foregoing, 
the  Commission  amends  part  141  in 
chapter  I,  title  18,  Code  of  Federal 
Regulations,  as  set  forth  below. 

PART  141— STATEMENT  AND 
REPORTS  (SCHEDULES) 

1.  The  authority  citation  for  part  141 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C  79: 16  U.S.C  7918- 
828c,  2601-2645;  31  U.S.C  9701:  42  U.S.C 
7101-7352. 

2.  Section  141.51  is  revised  to  read  as 
follows: 


■■■Regulations  Implementing  ^4ational 
Environmental  Policy  Act,  52  FR  47897  (Dec.  17. 
1987);  FERC  Stats,  and  Regs..  Regulations 
Preambles  1986-1990, 1 30,783  (1987). 

>•'  18  CFR  380.4. 

>»  18  CFR  380.4(a)(5). 


f  141.51    FERC  Form  Na  714,  Annual 
Electric  Control  and  Planning  Area  Report 

(a)  Who  must  file.  (1)  Any  electric 
utility,  as  defined  by  section  3(4)  of  the 
Public  Utility  Regulatory  Policies  Act, 
16  U.S.C  2602,  operating  a  control  area, 
and  any  group  of  electric  utilities, 
which  by  way  of  contractual 
arrangements  operates  as  a  single 
control  area,  must  complete  and  file  the 
applicable  schedules  in  FERC  Form  No. 
714  with  the  Federal  Energy  Regulatory 
Commission. 

(2)  Any  electric  utility,  or  group  of 
electric  utiUties  that  constitutes  a 
planning  area  and  that  has  a  peak  load 
greater  than  200  megawatts  (MW)  based 
on  net  energy  for  load  for  the  reporting 
year,  must  complete  applicable 
schedules  in  FERC  Form  No.  714. 

(b)  When  to  file.  FERC  Form  No.  714 
must  be  filed  on  or  before  each  June  1 
for  the  preceding  calendar  year. 

(c)  What  to  file.  An  original  and  three 
conformed  copies  of  FERC  Form  No. 
714  "Annual  Electric  Control  and 
Planning  Area  Report."  must  be  filed 
with  the  Federal  Energy  Regulatory 
Conunission,  in  accordance  with  the 
instructions  in  that  form  and  in  this 
section. 

3,  Part  141  is  amended  by  adding 
§  141.300  to  read  as  follows: 

f  141.300  FERC  Form  Na  715,  Annual 
Transmission  Planning  and  Evaluation 
Report 

(a)  Who  must  file.  Any  transmitting 
utility,  as  defined  in  §  3(23)  of  the 
Federal  Power  Act.  that  operates 
integrated  (that  is,  non-radial) 
transmission  facilities  at  or  above  100 
kilovolts  must  complete  FERC  Form  No. 
715. 

(b)  When  to  file.  FERC  Form  No.  715 
must  be  filed  on  or  before  each  April  1. 

(c)  What  to  file.  FERC  Form  No.  715 
must  be  filed  with  the  Federal  Energy 
Regulatory  Commission  in  accordance 
with  the  instructions  on  that  form. 

(Note:  The  instructions  for  filling  out  FERC 
Form  No.  15  appear  in  appendix  A.  The 
changes  to  FERC  Form  No.  714  appear  in 
appendix  B.  Neither  appendix  will  appear  in 
the  Code  of  Federal  R^ulations.) 

Appendix  A — Annual  Transmission 
Planning  and  Evaluation  Report — FEKC 
Form  No.  715 

Form  Approved 
OMB  No.  1902-0167 
Expires:  12/31/96 

This  report  is  mandatory  under  sections 
213(b).  307(a)  and  311  of  the  Federal  Power 
Act  and  Volume  18  CFR  141.300. 

The  Commission  does  not  consider  the 
information  collected  by  this  report  to  be 
confidential  and  will  not  treat  it  as  such. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  200  hours  per  response,  including 
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the  time  for  reviewing  the  instructions, 
searthing  existing  data  sources,  gathering 
and  isaintaining  the  data  needed,  and 
completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  this 
burden  estimate  o.'  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to: 
Federal  Energy  Regulatory  Commission. 
Ir.formation  Services  Division, 
EDl  2.3. 941  N.  Capitol  St.  NE.. 
Washington.  DC  20426 

and  to: 

OfTicc  of  Information  and  Regulatory  Affairs. 
Offict  of  Management  and  Budget. 
Washington,  DC  205C3. 

FERC  Form  No.  715  Contents 

G«"r.eral  Information 
General  lastructions 
Terms  and  Definitions 
Specific  Instructions 
Part  1:  Identification  and  Certification 
Part  2'.  Power  Flow  Base  Cases 
Part  3:  Transmitting  Utility  Maps  and 

Diagrams 
P«  rt  4:  Transmission  Planning  Reliability 

Criteria 
P:it  3:  Transmission  Planning  Assessment 

Praclices 
Piirt  6:  Evaluation  of  Transmission  System 
Performance 

Insti^ctions  for  Completing  the  FERC  Form 
No.  r|lS  Annual  Transmission  Planning  and 
Evaluation  Report 

General  Information 

I.  Purpose  of  Report 

Tfee  FERC  Form  No.  715.  Annual 
Transmission  Planning  and  Evaluation 
Rfepiirt.  is  required  pursuant  to  sertions 
2i;l(h).  307(a)  and  311  of  the  Federal  Power 
.Act  ko  provide  information  adequate  to 
infurai  potential  transmission  customers. 
Statf  regulatory  authorities  and  the  public  of 
potrtitial  transmission  capacity  and  luiown 
conijtraints.  to  supj)orf  the  Commission's 
expaaded  responsibilities  under  sections 
211.  il 2  and  213(a)  of  the  Federal  Power  Act 
(as  amended  by  the  Energy  Policy  .Act),  and 
to  assist  in  rate  or  other  regulatory 
proqeiedings. 

II.  Who  Must  Submit 

Each  transmitting  utility,  as  defined  in 
section  3(23)  of  the  Federal  Power  Act.  that 
operates  network  (that  is.  non-radial) 
transmission  fiacilities  at  or  above  100 
kilovolts  must  report  and  make  readily 
available  to  the  public  the  information 
requested  under  the  listed  items  in  the 
prescribed  manner.  A  designated  aj^nt,  such 
as  a  regional  transmission  group.  North 
American  Electric  Reliability  Council 
(NERC).  regional  reliability  council,  formal 
powpr  pool,  or  other  group,  may  submit  and 
make  readily  available  to  the  public  part  or 
all  of  the  required  information  on  behalf  of 
the  tmnsmitting  utility.  The  transmitting 
utility  is  responsible  for  submitting  all  data 
not  submitted  on  its  behalf  by  a  designated 
agent.  Designated  agents  must  specify  the 
transmitting  utility  (or  transmitting  utilities) 
for  which  they  are  submitting  information. 

01.  Where  to  Sobmil 


Submit  one  original  and  two  copies  in  hard 
copy  of  FERC  Form  No.  715,  Annual 
Transmission  Planning  and  Evaluation 
Report,  and  one  copy  in  electronic  form  of 
FERC  Fonn  No.  715,  Annual  Transmission 
Planning  and  Evaluation  Report  (except  part 
3:  Transmitting  Utility  Maps  and  Diagrams), 
to: 

Office  of  Electric  Power  Regulation,  Federal 
Energy  Regulatory  Commission,  room 
2410,  ER-10.1.  825  North  Capitol  Street 
NE.,  Washington,  DC  20426 

rV.  When  to  Submit 

File  the  refHjrt  annually  on  April  1. 
V.  Further  Information 

Direct  questions  concerning  the  FERC 
Form  No.  715.  A.inual  Transmission 
Planniug and  E .aluaUon  Report,  to  )ames S 
Ballard  at  (202j  208-6989.  Fax  (202)  208- 
0180. 

\1.  Sanctions  and  Confidentiality  Statements 

The  FERC  Form  No.  715.  Annual 
Transmission  Planning  and  Evaluation 
Report,  is  mandatory  under  the  Federal 
Power  Act.  The  information  reported  in 
FERC  Form  No.  715  is  not  confidential.  Late 
filing  or  failure  to  file,  keep  records,  or 
comply  with  these  instructions  may  result  in 
criminal  fines,  civil  penalties,  and  other 
sanctions  as  provided  by  law. 

General  Instructions 

The  Federal  Energy  Regulatory 
Commission  (Commission)  has  determined 
that  to  satisfy  section  213(b)  of  the  Federal 
Power  Act  (FPA)  it  is  necessary  for  potential 
customers  to  be  able  to  reasonably  anticipate 
the  outcome  of  technical  studies  that  a 
transmitting  utility  would  perform  in 
assessing  the  availability  of  transmission 
capacity  to  satisfy  a  request  for  transmission 
service.  Therefore,  the  Commission  requires 
each  transmitting  utility,  or  its  designated 
agent,  to:  (1)  Submit  and  make  available 
expeditiously  to  the  public,  upon  request  (in 
hard  copy  and  in  electronic  form,  except  for 
item  (b).  below)  an  annual  report  that 
includes  (a)  power  flow  base  cases  for  its 
transmission  system,  or  if  the  transmitting 
utility  belongs  to  a  regional  or  subregional 
transmission  planning  or  reliability 
oiganiTation.  power  flow  base  cases  for  that 
region  or  subregion:  (b)  system  maps  and 
one-line  diagrams;  (c)  a  description  of  their 
reliability  criteria  and  transmission  planning 
assessment  practices;  and  (d)  an  evaluation 
under  the  reliability  criteria  of  the  current 
and  future  performance  of  their  transmission 
system;  and  (2)  designate  any  r^onal  or 
subregional  transmission  planning  or 
reliability  organizations  to  which  it  belongs 
or  any  other  single  entity  to  submit  to  the 
Commission  and  to  release  to  the  public  any 
regional  or  subregional  power  flow  base  cases 
develojxsd  for  the  purposes  of  members'      ^ 
transmission  planning.  If  Respondents  desire 
to  impose  copying  charges,  they  shall 
provide  a  fee  schedule  for  making  this 
information  available  to  the  public 

The  Commission  assumes  that  most 
transmitting  utilities  participate  in  the 
development,  by  a  regional  or  subregional 
organization  to  which  they  belong,  of 


regional  or  subregional  power  flow  base 
cases.  The  purpose  of  this  process  is  to 
ensure  consistency  of  assumptions  and 
accuracy  of  data. 

Individual  members  of  regional  or 
subregional  organizations  use  these  power 
flow  cases  as  the  starting  place  for  their  own 
transmission  planning  studies.  A  detailed 
description  of  a  transmitting  utility's 
reliability  criteria  and  planning  practices  and 
an  e%'aluation  of  system  performance  are 
essential  to  pterform  planning  studies,  to 
assess  the  availability  of  transmission,  to 
identify  potential  constraints,  and  to 
anticipate  the  outcome  of  transmitting  utility 
technical  studies  made  in  response  to  an 
actual  request  for  service. 

Terms  and  Definitions 

Transmission  Planning  Relmbility 
Criteria — ^The  measuring  systems  and 
performance  standards  used  for  assessingthe 
actual  or  projected  ability  of  the  bulk  electric 
transmission  system  to  deliver  power  to  load 
reliably.  Failure  to  attain  a  specified 
performance  standard  indicates  the  need  to 
consider  adding  or  rearranging  ^iiities, 
changing  o[)erating  modes,  or  other 
responses. 

Examples  of  criteria  that  might  apply  to 
simulated  testing  of  the  bulk  electric 
transmission  system  are: 

(ai  No  cascading  outage  following  any 
sfiecified  set  of  contingencies. 

(b)  No  overloaded  facilities  following  a 
specified  contingency. 

(c)  All  voltages  within  prescribed  limits. 
Transmitting  Utility — ^Any  electric  utility. 

qualifying  cogeneration  facilitv  (section 
3(18)(B).  FPA),  qualifying  small  power 
production  fiacility  (section  3(17i(C).  FPA).  or 
Federal  pwwer  marketing  agency  (section 
3(19).  FPA)  that  owns  or  operates  electric 
power  transmission  facilities  that  are  used  for 
the  sale  of  electric  energj*  at  wholesale. 
(section  3(23).  FPA) 

Specific  Instructions 

Part  1:  Identification  and  Certification 

Provide  the  following  information: 

1.  Transmitting  Utility  Name. 

2.  Transmitting  Utility  Mailing  .Address. 

3.  Ck)ntact  Person  Name. 

4.  Contact  Person  Title. 

5.  Contact  Person  Telephone  Number 

6.  Contact  Person  Facsimile  Number. 

7.  Certification  by  an  authorized  official  of 
the  Transmitting  Utility  regarding  the 
accuracy  of  the  information  submitted 

8.  t>,rtifying  Official  Signature. 

9.  Certifying  Official  Name. 

10.  Certifying  Official  Title. 

Part  2:  Power  Flow  Base  Cases 

A  Resf)ondent  participating  in  a  regional  or 
subregional  process  (for  consolidating  and 
ensuring  the  consistency  and  accuracy  of  the 
p>ower  floW  information  used  by  the 
Respondent  for  transmission  planning)  must 
eitlKer  authorize  the  regional  or  subregional 
organization  to  release,  without  conditions, 
to  the  public  in  an  easily  accessible 
electronic  format,  the  most  current  regional 
or  subregional  input  data  to  solved  pmwer 
flow  base  cases  that  the  transmitting  utility 
would  ordinarily  use  as  the  starting  point  for 


52438        Federal  Register  /  Vol.  58.  No.  194  /  Friday,  October  8.  1993  /  Rules  and  Regulations 


its  transmission  planning  studies  or,  where 
these  data  are  unavailable  from  a  regional 
on^nization,  submit  such  data  itself. 

If  the  Respondent  participates  in  such  a 
regional  or  subregional  process,  it  must 
submit  the  following  items: 

1.  Regional  or  subregional  organization 
name: 

2.  Regional  or  subregional  organization 
mailing  address; 

3.  Regional  or  subregional  organization 
contact  person; 

4.  Regional  or  subregicnal  organization 
contact  person  title; 

5.  Regional  or  subregional  organization 
contact  person  telephone  number; 

6.  Regional  or  subregional  organization 
contact  person  facsimile  number; 

7.  Description  of  process  for  public  access 
to  regional  or  subregior.:  1  power  flow 
information:  and 

8.  Description  of  power  flow  cases 
currently  available  from  regional  or 
subregional  organization,  including  time 
frame,  conditions,  format,  media  and  the 
fees,  if  any,  for  copying  data  for  the  public. 

If  a  Respondent  does  not  participate  in  the 
development  of  regional  or  subregional 
transmission  planning  power  flow  base  cases, 
the  Respondent  must  submit  its  own 
equivalent  power  flow  base  cases  directly  to 
the  Commission. 

Each  Respondent  must  submit  for  each 
solved  power  flow  base  case:  the  input  data 
file  (in  formats  described  below)  and  the 
corresponding  output  data  file  (in  ASQ! 
format)  showing  the  solved  real  and  reactive 
power  flows,  voltages,  real  and  reactive 
generation  and  loads,  solution  parameters, 
and  other  relevant  output  information:  or,  in 
the  alternative,  at  a  minimum,  a  one-line 
diagram  showing  real  and  reactive  power 
flows,  bus  voltages  and  angles,  generator 
outputs,  transformer  tap  settings  and  loads. 

Regional  and  subregional  organizations 
authorized  by  their  members  to  provide 
access  to  solved  power  flow  cases  should 
make  them  available  electronically  on  MS/PC 
DOS  format  (version  3.x  or  higher),  high 
density  (1.44  MB),  3.S  inch  diskette  or  via  a 
computer  bulletin  board,  when  practical,  in 
the  input  data  format  associated  with  the 
power  flow  program  that  the  regional  or 
subregion  organizations  use  in  their 
transmission  studies.  The  Ck)mmission 
expects  that,  in  nearly  all  cases,  the  format 
will  be  one  of  the  following: 
— The  Raw  Data  File  format  of  the  PTl  (Power 

Technologies,  Inc.)  PSS/E  Power  flow 

program. 
— The  Card  Deck  Image  format  of  the 

Philadelphia  Electric  Power  flow  program. 
—The  Card  Deck  format  of  the  WSCC  Power 

flow  program. 
—The  Raw  Data  File  format  of  the  EPC 

(Electric  Power  Consultants,  Inc.),  or  the 

PSLP  power  flow  program. 
— The  IEEE  Common  Format  for  Exchange  of 

Sulved  Power  Flows. 

Respondents  submitting  their  own  cases 
must  supply  the  input  data  to  the  solved  base 
case  s  and  associated  ASQI  output  data  on 
MS,  PC  DOS  format  (version  3.x  or  higher), 
higl  density  (1.44)MB),  3.5  inch  diskette  in 
the  format  associated  with  the  power  flow 
program  used  by  the  Respondents  in  the 


course  of  their  transmission  studies,  as 
described  above. 

The  input  data  to  the  solved  power  flow 
base  cases  must  be  forward-looking.  For 
example,  the  power  flow  base  cases 
submitted  and  made  available  might  include: 
— One,  two,  five  and  ten-year  forecasts  under 

summer  and  winter  peak  conditions. 
— A  one- year  forecast  under  1  ight  load/heavy 

transfers  condition. 

This  example  is  similar  to  a  schedule  of 
base  cases  proposed  by  NERC's  Multiregional 
Modeling  Working  Group  for  development  at 
the  time  this  form  was  created.  A  regional 
and  subregional  organization  may  develop, 
depending  on  its  needs,  a  ditferent  number 
of  power  flow  base  cases  than  those 
described  above. 

The  power  flow  base  cases  must  be  in 
sufficient  detail  that  network  equivalents,  if 
used,  extend  sufficiently  beyond  the 
electrical  borders  of  the  transmitting  utility 
that  potential  transmission  users  could 
simulate  power  transfers  within  a  reasonable 
market  area  without  significant  loss  of 
accuracy. 

The  power  flow  base  cases  should  include 
all  branch  circuit  ratings  (that  is,  normal, 
long-term  and  short-term  emergency,  or  other 
relevant  ratings)  that  a  Respondent  uses. 
Each  Respondent  must  also  submit  or  make 
available  a  data-dictionary  that  cross- 
references  the  bus  or  line  terminal  names. 

Pari  3    Transmitting  Utility  Maps  and 
Diagrams 

1.  Each  Respondent  must  submit  an 
original  and  one  copy  of  general  transmission 
mops  and  single-line  schematic  diagrams. 
The  maps  and  diagrams  should  be  those 
prepared  in  the  general  course  of  business  for 
planning  and  operating  purposes.  The 
guidelines  provided  below  indicate  the  type 
of  information  and  the  level  of  detail  desired; 
however,  the  Conunission  is  not  requiring  the 
Respondent  to  specifically  prepare  new  maps 
and  diagrams  to  satisfy  this  requirement.  If 
the  Respondent  has  readily  available  more 
than  one  set  of  maps  and/or  diagrams,  the 
Commission  requests  that  the  set  submitted 
best  provide  the  level  of  detail  described 
below. 

2.  The  transmitting  utility's  general  maps 
should  show  the  geographic  locations  and 
names  of: 

A.  Generating  plants; 

B.  Switching  stations; 
C  Substations: 

D.  Service  areas:  and 

E.  Interconnections  with  other  utilities. 

3.  The  transmitting  utility's  single-line 
schematic  diagrams  should  show  and 
identify: 

A.  AC  and  DC  transmission  lines  and 
facilities,  including  their  nominal  operating 
and  design  voltages; 

B.  Electrical  connections: 
C  Generating  plants; 

D.  Transformation  facilities; 

E.  Phase  angle  transformers: 

F.  VAR  control  equipment;  (i.e.,  shunt  and 
series  capacitors  and  inductors,  etc.). 

4.  On  the  maps  or  in  separate 
documentation,  each  Respondent  should 
provide  a  legend  that  shows  the  symbols 
used  on  the  map  or  diagram  to  represent 


generators,  transmission  lines,  transformers, 
capacitors,  reactors,  buses,  etc. 

5.  If  maps  and  diagrams  have  not  changed 
from  those  currently  on  file  at  the 
Commission,  Respondents  should  make  a 
statement  to  that  effect.  Resf»ondents  must 
submit  new  maps  or  diagrams  only  if  they 
have  revised  those  currently  on  file  at  the 
Conunission. 

Part  4    Transmission  Planning  Reliability 
Criteria 

Each  Respondent  is  to  provide  the 
transmission  planning  reliability  criteria 
used  to  assess  and  test  the  strength  and  limits 
of  its  transmission  system  to  meet  its  load 
responsibility  as  well  as  to  move  bulk  power 
between  and  among  other  electric  systems. 

If  a  Respondent  subscribes  to  the  NERC 
and  regional  reliability  council  transmission 
reliability  criteria,  the  Respondent  must 
submit  the  documents  containing  such 
criteria,  unless  these  documents  are  readily 
available  in  NERC  publications  or  are 
available  in  the  regional  reliability  council 
OE-411  reports  submitted  to  the  DOE.  In 
such  cases,  Respondent  must  submit  only  the 
title,  source  and  effective  date  of  each 
publication  or  document. 

If  a  transmitting  utility  subscribes  to  more 
detailed  criteria  compatible  with  the  NERC  or 
regional  reliability  council  through  its 
interconnection  or  pooling  agreements  with 
others,  then  it  must  also  submit  these 
additional  criteria. 

The  Commission  expects  that  each 
transmitting  utility  will  have  additional 
detailed  criteria.  For  example,  each  utility 
generally  sets  its  own  voltage  limit  criteria  on 
its  bulk  system  as  well  as  its  lower  voltage 
system,  since  NERC  and  the  regional 
reliability  councils  generally  do  not. 
Particular  criteria  may  differ  from  those  of 
the  council  and  may  be  justified  by  the 
geography  of  the  area,  type  of  loads  being 
served,  system  configuration,  weather 
considerations,  or  other  reasons.  Each 
transmitting  utility  must  submit  all  such 
additional  criteria. 

The  above  criteria  will  be  those  which  the 
transmitting  utility  uses  to  determine 
available  transmission  capacity  needed  to 
meet  potential  transmission  requests  as  well 
as  its  own  native  load.  A  transmitting  utility 
must  describe  the  criteria  that  it  uses  in 
sufficient  detail  to  allow  others  to  use  the 
criteria  when  performing  their  own  planning 
or  screening  studies  and  to  better  understand 
the  process  of  determining  available 
transmission  capacity. 

In  subsequent  years.  Respondents  need 
only  identify  and  file  changed  criteria. 

Part  5    Transmission  Planning  Assessment 
Practices 

The  criteria  submitted  under  part  4  of  this 
form  set  the  limits  of  transmission  use. 
However,  assessment  practices  that  a 
transmitting  utility  uses  in  applying  these 
criteria  are  as  important  as  the  criteria 
themselves.  These  practices,  developed 
through  experience  and  study,  include 
consideration  of  detailed  foctors  that  a 
transmitting  may  not  list  in  the  criteria  that 
it  submits  under  part  4.  For  example,  a  utility 
might  have  certain  operating  restrictions  and 
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liinitations  that  must  be  met  by  appropriate 
modelling  within  a  simulation  study. 

Also,  through  experience  and  study,  each 
transmitting  utility  may  have  developed  a  list 
of  various  contingencies  it  typically  tests 
against  in  the  application  of  its  tran.smission 
planning  reliability  criteria.  For  example. 
before  testing  for  the  limits  of  transmission 
capability  that  could  be  used  for  firm  power 
transfers  on  its  system,  a  transmitting  utility 
will  assume,  based  on  experience  or  realistic 
expectation,  that  certain  facilities  will  be 
unavailable  for  some  f>eriod  of  time.  Each 
transmitting  utility  must  identify  these 
contingencies  and  submit  them  under  this 
part. 

A  description  of  the  Respondent's  practices 
whea  applying  the  transmission  planning 
reliability  criteria  submitted  in  part  4  must  be 
submitted  under  this  part.  The  description 
must  include  the  substantive  planning 
assessment  practices  that  a  Respondent 
follows  in  the  normal  course  of  business.  The 
information  filed  should  help  requesters  to 
perfomi  planning  or  screening  studies  and  to 
better  understand  the  process  of  determining 
available  transmission  capacity  and  known 
constraints. 

In  subsequent  years.  Respondents  need 
only  identify  and  file  changed  assessment 
practices. 

Part  B    Evaluation  of  Transmission  System 
Perfonnaotx 

The  transmitting  utility  must  provide  a 
narrative  evaluation  or  assessment  of  the 
performance  of  its  transmission  system  in 
future  time  periods  based  on  the  application 
of  its  reliability  criteria.  If  must  provide  a 
clear  understanding  of  existing  and  likely 
future  transmission  constraints,  their  sources, 
how  it  identiTied  these  constraints,  and  a 
description  of  any  plans  to  mitigate  the 
con^traints.  The  evaluation  must  provide  a 
clear  understanding  of  the  existing  and 
expected  system  performance  of  the 
Respondent's  transmission  system.  The 
evaluation  should  include  a  description  of  all 
existing  transmission  stability  limits  that  the 
transmitting  utility  has  uncovered  through 
dynamic  system  simulation  studies.  If.  in 
their  studies.  Respondents  identify  stability 
as  a  regional  transmission  limiting  factor. 
Respondents  must,  on  request,  provide  the 
results  of  their  studies. 

The  required  evaluation  is  to  be  drawn 
from  existing  utility  transmission  planning 
studies  and  the  experience  and  judgment  of 
the  Respondents"  transmission  system 
planners.  Respondents  may  base  the  required 
evaluation,  in  part,  on  recently  performed 
operating  studies  that  determine  transfier 
capabilities  for  the  upcoming  peak  load 
season. 

Appendix  B — Changes  to  FERC  Form  No. 
714 

The  existing  form  FERC-714  is  modified 
by  ehminating  schedules  Vin,  XIII,  XIV  and 
XV,  modifying  schedules  VI  and  vn  and 
consolidating  schedules  X,  XI,  and  XII.  The 
table  of  contents  (reorganized  and 
renumbered)  is  as  follows: 


Part  L  Uentificatioa  and  Certification 
Pail  II:  Control  Area  Information 

Schedule  1:  Generating  Plants  Included  in 

Reporting  Control  Area 
.Schedule  2:  Control  Area  Monthly 

Capabilities  at  Time  of  Monthly  Peak 

Demand 
Schedule  3:  Control  Area  Net  Energy  for  Load 

and  Peak  Demand  Sources  by  Month 
Schedule  4:  Adjacent  Control  Area 

Interconnections 
Schedule  5:  Control  Area  Scheduled  and 

Actual  Interchange 
Schedule  6:  Control  Area  Hourly  System 

Lambda 

Part  IIL  Planning  Area  Information 

Schedule  1:  Electric  Utilities  that  Compose 
the  Planning  Area 

Schedule  2:  Planning  Area  Hourly  Demand 
and  Forecast  Summer  and  Winter  Peak 
Demand  and  Annual  Net  Energy  for  Load 

Part  IV:  Notes 

The  existing  schedule  VII,  Control  Area 
System  Lambda  is  wplaced  by  the  following: 

Part  n  Schedule  6:  Control  Area  Hourly 
System  Lambda 

Submit  on  a  3.S  inch  diskette  formatted  for 
the  DOS  operating  system  the  following  data 
file  in  ASQI  format:  the  control  area's  system 
lambda  for  each  hour  of  the  year  starting  with 
1  a.m..  January  1, 1993.  Identify  clearly  the 
time  zone  in  which  this  time  series  is  made. 
The  file  should  have  8760  records  (8784  for 
leap  years).  Each  record  is  to  contain  the 
system  lambda  value  at  the  clock  hour  in 
dollars  per  megewatthour  (mills  per 
kilowatthour)  or  an  "NA"  for  those  hours 
when  system  lambda  was  not  calculated. 

Control  Area  Hourly  System  Lambda.  For 
control  areas  where  demand  following  is 
primarily  perfbnned  by  thermal  generating 
units,  the  system  lambda  is  derived  from  the 
economic  dispatch  function  associated  with 
automatic  generation  control  performed  at 
the  controlling  utility  or  pool  control  center. 
Excluding  transmission  losses,  the  fuel  cost 
($/hr)  for  a  set  of  on-line  and  loaded  thermal 
generating  units  (steam  and  gas  turbines)  is 
minimum  i  when  each  unit  is  loaded  and 
of>er8ting  at  the  same  incremental  fuel  cost 
(S/MWh)  z  with  the  sum  of  the  unit  loadings 
(MW)  equal  to  the  system  demand  plus  the 
net  of  interchange  with  other  control  areas. 
This  single  incremental  cost  of  energy  is  the 
system  lambda.  System  lambdas  are  likely 
recalculated  many  times  in  one  clock  hour. 
However,  the  indicated  system  lambda 
occurring  on  each  clock  hour  would  be 
sufficient  for  reporting  purp>oses. 

Provide,  as  a  note  in  part  fV:  an 
explanation  describing  the  reason  for  the 
unavailability  of  system  lambda  information 
and  a  defmite  plan  for  reporting  the 


<  Some  utilities  may  also  include  variable 
operation  and  maintenance  costs  that  they  consider 
"dispatchable."  Thereiore  the  costs  to  be  minimized 
could  include  a  variable  OftM  component  as  well 
as  the  fuel  costs. 

>  Because  unit  heat  rates  and  fuel  costs  vary,  some 
units  may  not  be  able  to  operate  at  the  same 
incremental  fuel  cost  as  the  other  units  and.  thus, 
those  units  may  be  loaded  differeatly. 


information  with  a  target  date.  The 
Commission  expects  that  all  Energy 
Management  Systems,  with  proper 
instructions,  can  record  the  system  lambda 
being  used  for  economic  dispatch  of  the 
control  area's  thermal  units. 

Respondents  should  be  able  to' report 
system  lambda,  along  with  the  other 
information  reported  on  a  control  area  basis, 
that  describe  the  operation  of  such  areas  from 
information  that  should  be  readily  available. 
The  Commission  is  not  requesting 
Respondents  to  develop  incremental  or 
marginal  cost  (either  short  or  long  term) 
according  to  any  formula.  Nor  is  the 
Commission  requesting  "avoided  cost  rates" 
that,  pursuant  to  PURPA  210.  electric 
utilities  file  with  state  commissions  or 
otherwise  make  available  for  prospective 
qualified  fecilities. 

Description  of  Economic  Dispatch.  Also, 
provide  in  writing  a  detailed  description  of 
bow  Respondent  calculates  system  lambda. 
For  those  systems  that  do  not  use  an 
economic  dispatch  algorithm  and  do  not 
have  a  system  lambda,  provide  in  writing  a 
detail  description  of  how  control  area 
resources  are  efficiently  dispatched. 

The  existing  Schedule  X,  Planning  Area 
Monthly  Net  Energy  for  Load,  Schedule  XI 
Planning  Area  Summer  and  Winter  Actual 
and  Peak  Demand  and  Annual  Net  Energy  for 
Load,  and  Schedule  XII.  Planning  Area 
Hourly  Demand  Data  By  Specified  Week  are 
replaced  by  the  following: 

Part  ni  Schedule  2:  Planning  Area  Hourly 
Demand  and  Forecast  Summer  and  Winter 
Peak  Demand  and  Annual  Net  Ener^  For 
Load 

(1)  Respondents  must  submit  hourly 
demand  data  in  electronic  form  to  the 
Commission.  Additionally.  Respondents  that 
participate  in  a  national,  regional  or 
subregional  process  for  consolidating  end 
ensuring  the  consistencv  and  accuracy  of 
actual  hourly  and  forecast  demand 
information,  may  instead  authorize  the 
national,  regional  or  subregional  organization 
to  release  that  information  to  the 
Commission,  and  to  the  public  at  the  cost  of 
reproduction,  in  an  easily  accessible 
electronic  format,  such  as  EEl  format. 

(2)  If  the  Respondent  does  not  participate 
in  the  development  of  national,  regional  or 
subregional  actual  and  forecast  demand 
information,  it  must  submit  its  own, 
equivalent,  demand  information  directly  to 
the  Commission  along  with  this  report,  as 
follows. 

Respondents  must  submit  on  a  3.5  inch 
diskette  formatted  for  the  DOS  operating 
system  the  following  data  file  in  ASCII 
format:  the  planning  area's  actual  hourly 
demand,  in  megawatts,  for  each  hour  of  the 
year  st&rting  with  1  am,  January  1. 1993, 
central  standard  time.  The  file  should  have 
8760  records  (8784  for  leap  years).  For  hours 
when  this  information  is  not  available,  enter 
"NA." 

Also  provide  on  the  diskette  a  file 
containing  the  planning  area's  forecast 
simimer  and  winter  peak  demand,  in 
megawatts,  and  annual  net  energy  for  load, 
in  megawatthours.  for  the  next  ten  years. 
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By  the  Commission. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  93-24521  Filed  10-7-93;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  821 

[Docket  No.  91N-029«] 

IMedicai  Devices;  Device  Tracldng; 
Opportunity  for  Comments;  Correction 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule;  opportunity  for 
comments;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  August  16, 1993  (58  FR 
43442).  The  document  announced  an 
opportunity  for  public  comments  on  the 
final  rule  on  device  tracking  which  was 
also  published  in  the  Federal  Register 
of  August  16, 1993  (58  FR  43442).  The 
document  was  published  with  some 
inadvertent  editorial  errors.  This 
document  corrects  those  errors. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robin  T.  Johnson.  Office  of  Policy  (HF- 
27).  Food  and  Drug  Administration, 
5600  Fishers  l^ne,  Roclcville,  MD 
20857, 301-443-2994. 

In  FR  Doc.  93-19473,  appearing  on 
page  43442.  in  the  Federal  Register  of 
Monday.  August  16. 1993.  the  following 
corrections  are  made: 

On  page  43442.  in  the  first  column, 
under  the  caption  FOR  FURTHER 
INFORMATION  CONTACT:,  in  line  3,  the 
mail  code  "(HFA-84)"  is  corrected  to 
read  "(HFZ-84)"';  and  in  the  second 
coliunn,  the  heading  "ID.  Opportunity 
for  Comments"  is  removed. 

Dated:  October  1.1993. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
[FR  Doc  93-24783  Filed  10-7-93;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 


33  CFR  Part  100 

[CG002-03-0311 

Special  Local  Regulations;  the  First 
Chattanooga  Head  Race  (Tennessee 
River  Between  Mile  467.0  and  464.0) 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  First  Chattanooga 
Head  Race  which  will  be  held  on  the 
Tennessee  River  near  Chattanooga, 
Tennessee  on  October  9, 1993.  These 
regulations  are  needed  to  control  vessel 
traffic  in  the  immediate  vicinity  of  the 
event.  The  regulations  will  restrict 
general  navigation  in  the  regulated  area 
for  the  safety  of  spectators,  participants 
and  through  traffic. 
EFFECTIVE  DATE:  These  regulations 
become  effective  from  8  a.m.  to  6  p.m^ 
local  time  on  October  9, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  D.R.pean.  Chief.  Boating  Affairs 
BrandySecond  Coast  Guard  District, 
1222^Spruce  Street,  St.  Louis,  Missouri 
63i03-2832.  The  telephone  number  is 
(314)  539-3971,  fax  (314)  539-2685. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  these  regulations  are 
LTJG  D.R.  Dean,  Project  Officer,  Second 
Coast  Guard  District.  Boating  Safety 
Division  and  LCDR  A.O.  Denny,  Project 
Attorney,  Second  Coast  Guard  District 
Legal  Office. 

Regulatory  History 

In  accordance  with  5  U.S.C.  553.  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  these  regulations  and 
good  cause  exists  for  making  them 
elective  in  less  than  30  days  from  the 
date  of  publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically,  the 
Coast  Guard  could  not  approve  this 
regatta  imtil  it  was  too  late  to  publish  a 
notice  of  proposed  rule  making  in 
advance  of  the  event.  This  delay  was 
caused  by  the  Coast  Guard's  operational 
commitments  to  providing  flood  relief 
in  the  Upper  Mississippi  River  basin. 
Until  recently,  personnel  were  not 
available  to  provide  the  necessary 
patrols  for  the  regatta.  Rather  than  deny 
approval  of  the  event,  the  decision  to 
approve  was  delayed. 

Background  and  Purpose 

The  First  Chattanooga  Head  Race  is  an 
event  that  consists  of  a  three-mile 


rowing  race  along  the  south  shore  of  the 
river  starting  at  8  a.m.  on  Saturday, 
October  9, 1993.  It  will  be  completed  by 
6  p.m.  local  time.  In  order  to  provide  for 
the  safety  of  spectators  and  participants, 
and  for  the  safe  passage  of  through 
traffic,  the  Coast  Guard  will  restrict 
vessel  movement  in  the  regatta  area.  The 
river  will  be  closed  during  part  or  all  of 
the  effective  periods  to  all  vessel  traffic 
except  participants,  official  regatta 
vessels,  and  patrol  craft.  These 
regulations  are  issued  pursuant  to  33 
U.S.C.  1233  and  33  CFR  100.35. 

Regulatory  Evaluation 

This  regulation  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979),  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  it  contains 
no  collection  of  information 
requirements.  A  full  regulatory  analysis 
is  unnecessary  because  the  Coast  Guard 
expects  the  impact  of  this  regulation  to 
be  minimal  due  to  its  short  duration. 

Federalism  Assessment 

Under  the  principles  and  criteria  of 
Executive  Order  12612,  this  regulation 
does  not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

Under  section  2.B.2.C  of  Commandant 
Instruction  M16475.1B.  this  regulation 
is  categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Records  and  recordkeeping 
requirements,  Waterways. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 


PART  100— [AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  section  100.35-T0231 
is  added,  to  read  as  follows: 

S  100.35-T0231    Tennessee  River, 
Citattanooga,  Tennessee. 

(a)  Regulated  Area.  Tennessee  River 
from  mile  467.0  to  mile  464.0. 

(b)  Special  Local  Regulations.  (1) 
Except  for  participants  in  the  First 
Chattanooga  Head  Race,  no  person  or 
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vessel  may  enter  or  remain  in  the 
regulated  area  without  permission  of  the 
Patrol  Commander. 

(21  The  Coast  Guard  Patrol 
Commander  will  be  a  commissioned  or 
petty  officer  designated  by  the 
Conmianding  Officer,  Marine  Safety 
Office  Paducah,  Kentucky  and  may  be 
contacted,  during  the  event,  on  channel 
16  (156.8  MHz)  by  the  call  sign  "Coast 
Guard  Patrol  Commander."  The  Patrol 
Commander  may: 

(i)  Direct  the  anchoring,  mooring,  or 
moiKinent  of  any  vessel  within  the 
regulated  area, 

(ii)  Restrict  vessel  operation  within 
the  regulated  area  to  vessels  having 
particular  operating  characteristics, 

(iii)  Terminate  the  marine  event  or  the 
operation  of  any  vessel  when  necessary 
for  the  protection  of  life  and  property, 
and 

(iv)  Allow  vessels  to  transit  the 
regulated  area  whenever  an  event  is  not 
being  conducted  and  the  transit  can  be 
completed  before  another  event  begins. 

(3]  Coast  Guard  commissioned  or 
petty  officers  will  patrol  the  event  on 
board  patrol  vessels  which  display  the 
Coast  Guard  Ensign.  If  radio  or  other 
voioe  communications  are  not  available 
to  communicate  with  a  vessel,  they  will 
use  a  series  of  sharp,  short  blasts  by 
whistle  or  horn  to  signal  the  operator  of 
any  vessel  in  the  vicinity  of  the 
regulated  area  to  stop.  When  signaled, 
the  operator  of  any  vessel  in  the 
immediate  vicinity  of  the  regulated  area 
shall  stop  the  vessel  immediately  and 
shall  proceed  as  directed. 

(4)  Vessels  desiring  to  transit  the 
regulated  area  may  do  so  only  with  the 
prior  approval  and  direction  of  the 
Patrol  Commander. 

(5)  The  Patrol  Commander  will 
terminate  enforcement  of  the  regulations 
at  the  conclusion  of  the  marine  event  if 
earlier  than  the  announced  termination 
time. 

(c)  Effective  Dates.  These  regulations 
become  effective  from  8  a.m.  to  6  p.m. 
local  time  on  October  9. 1993. 

Dated:  September  29. 1993. 
F.M.  Chliszczyk, 

Captain,  U.S.  Coast  Guard,  Commander. 
Second  Coast  Guard  District,  Acting. 
IFR  Doc.  93-24808  Filed  10-7-93;  8:45  am) 
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33  CFR  Part  117 
[CGD  09-03-006] 

DrawtNidge  Operation  Regulations, 
Manistee  River 

AGENCY:  Coast  Guard.  DOT. 
ACnOM:  Final  rule. 


SUMMARY:  At  the  request  of  the  Michigan 
Department  of  Transportation  and  the 
City  of  Manistee,  Michigan,  the  Coast 
Guard  is  changing  the  operating 
regulations  governing  the  US-31 
highway  bridge,  mile  1.14,  the  Maple 
Street  highway  bridge,  mile  1.1,  and  the 
Chessie  System  Railroad  bridge,  mile 
1.5  across  the  Manistee  River  in 
Manistee,  Michigan.  The  new 
regulations  extend  the  periods  of  time 
when  bridgetenders  are  not  required  to 
be  in  constant  attendance  at  the  bridges. 
This  action  will  relieve  the  bridge 
owners  of  the  burden  of  having 
bridgetenders  constantly  in  attendance 
at  the  bridges  and  will  still  provide  for 
the  reasonable  needs  of  navigation. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
November  8, 1993. 
FOR  FURTHER  INFORMATJON  COfffACT: 
Mr.  Robert  W.  Bloom,  Jr..  Chief.  Bridge 
Branch,  telephone  (216)  522-3993. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Fred  H. 
Mieser.  Project  Manager,  and  Lieutenant 
Karen  E.  Lloyd.  Project  Counsel,  Ninth 
Coast  Guard  District. 

Regulatory  History 

On  Thursday,  July  15, 1993.  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  entitled  Drawbridge 
Operation  Regulations  in  the  Federal 
Register  (58  FR  38102).  In  addition,  the 
Commander,  Ninth  Coast  Guard  District, 
published  the  proposal  in  a  Public 
Notice  dated  July  6, 1993.  The  Coast 
Guard  received  one  letter  commenting 
on  the  proposal.  A  public  hearing  was 
not  requested  and  one  was  not  held. 

Background  and  Purpose 

Presently,  the  Maple  Street,  US-31 
highway,  and  Chessie  System  Railroad 
bridges  are  not  required  to  have 
bridgetenders  in  constant  attendance  at 
the  bridges  from  January  1  through 
March  31,  and  the  draws  need  not  open 
unless  notice  is  given  to  the  bridge 
owners  at  least  24  hours  in  advance  of 
a  vessel's  time  of  intended  passage 
through  the  draws. 

The  owners  of  the  highway  bridges 
requested  that  the  present  period  of  time 
when  bridgetenders  are  not  required  to 
be  in  constant  attendance  at  the  bridges 
be  extended,  allowing  for  the  removal  of 
bridgetenders,  from  November  1 
through  April  30.  In  addition,  the 
owners  requested  the  removal  of 
bridgetenders  between  the  hours  of  10 
p.m.  and  6  a.m.,  seven  days  a  week, 
from  May  1  through  October  31.  Both 
requests  will  reduce  the  burden  to  the 


bridge  owners  of  the  requirement  to 
have  bridgetenders  in  constant 
attendance  at  the  bridges  during  periods 
of  time  when  there  are  few,  if  any, 
requests  for  bridge  openings.  The  few 
vessels  that  do  require  the  bridges  to 
open  during  the  unattended  periods 
from  May  1  through  October  31, 
between  the  hours  of  10  p.m.  and  6  a.m.. 
will  be  accommodated  by  giving  a  two 
(2)  hours  advance  notice,  and,  for  the 
unattended  period  from  November  1 
through  April  30,  by  giving  a  24  hours 
advance  notice. 

Discussion  of  Comments 

One  letter  was  received  in  response  to 
the  Public  Notice.  The  response  was 
from  a  representative  of  Great  Lakes 
commercial  shipping  interests  who 
stated  that  their  member  companies  will 
interpose  no  objection  to  the  proposed 
change  to  the  operating  regulations  as 
long  as  the  regulations  could  be 
rescinded  should  the  bridge  owners  not 
comply  with  the  new  regulations  by  not 
having  bridgetenders  on  duty  at  the 
bridges  after  being  notifted  of  vessel's 
time  of  intended  passage  through  the 
draw,  thereby  causing  delays  to  vessel 
traffic.  The  Commander,  Ninth  Coast 
Guard  District,  has  the  authority  to 
rescind  drawbridge  operations 
regulations,  and  could  do  so  after  a 
thorough  review  of  any  documentation 
that  would  be  received  which  would 
support  a  need  to  rescind  such 
regulations. 

No  changes  were  made  to  the  Rnal 
rule  as  a  result  of  comments  from  the 
Notice  of  Proposed  Rulemaking  or 
Public  Notice. 

Regulatory  Evaluation 

These  regulations  are  not  major  under 
Executive  Order  12291  and  not 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26. 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  Regulatory.Evaluation  is 
unnecessary.  We  concludf'this  because 
the  additional  periods  of  time  when  the 
bridges  would  be  unattended  are  times 
when  there  are  few  requests  to  have  the 
bridges  opened  for  the  passage  of  a 
vessel. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
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as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C  632).  Since  vessels  could 
navigate  the  Manistee  River  by  giving  an 
advance  notice  during  the  periods  of 
time  the  bridges  are  unattended,  and  the 
impact  is  expected  to  be  so  minimal,  the 
Coast  Guard  certifies  under  5  U.S.C 
605(b)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  imphcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2.g.5 
of  Commandant  Instruction  M16475.1B, 
promulgation  of  operating  requirements 
or  procedures  for  drawbridges  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket. 

List  of  Sabjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.637  is  revised  to  read 
as  follows: 

{117.637    Manistee  River. 

(a)  The  draws  of  the  Maple  Street 
bridge,  mile  1.1,  and  US-31  highway 
bridge,  mile  1.4,  both  at  Manistee,  shall 
operate  as  follows: 

(1)  From  May  1  through  October  31 
from  6  ajn.  to  10  pjn.,  the  bridges  shall 
open  on  signal  From  10  p.m.  to  6  a.m., 
the  bridges  need  not  open  unless  notice 
is  given  at  least  two  hours  in  advance 
of  a  vessel's  time  of  intended  passage 
through  the  draws. 

(2)  From  November  1  through  April 
30,  the  bridges  need  not  open  unless 


notice  is  given  at  least  24  hours  in 
advance  of  a  vessel's  time  of  intended 
passage  through  the  draws. 

(b)  The  Chessie  System  railroad 
bridge,  mile  1.5,  at  Manistee,  shall  open 
on  signal  from  May  1  to  October  31. 
From  November  1  to  April  30,  the 
bridge  need  not  open  unless  notice  is 
given  at  least  24  hours  in  advance  of  a 
vessel's  time  of  intended  passage 
through  the  draw. 

Dated:  September  28, 1993. 
W.R.  Willdns, 

Captain,  U.S.  Coast  Guard,  Commander, 

Ninth  Coast  Guard  District,  Acting. 

(PR  Doc  93-24810  Filed  10-7-93;  8:45  am) 
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33  CFR  Part  165 
[CGO01-93-001] 

Safety  Zone;  Boston  Inner  Harbor, 
Boston,  MA;  Correction 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Corrections  to  final  rule. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulation 
lCGDOl-93-OOll  which  was  published 
Tuesday,  September  14, 1993.  (58  FR 
47990).  The  regulation  related  to  a 
permanent  safety  zone  aroimd  the  USS 
CASSIN  YOUNG  (DI>-793),  33  CFR 
165.112. 

EFFECTIVE  DATE:  This  regulation-^ 
becomes  effective  September  2&»;4t^3. 
FOR  FURTHER  MFORMATKM  CONMCT: 
MSTl  Daniel  J.  Dugery,  USCG  Marine 
Safety  Office  Boston,  at  (617)  223-3000. 

SUPPt.EMENTARY  INFORMATION: 

Background 

The  final  regulation  that  is  the  subject 
of  this  correction,  is  a  permanent  safety 
zone  around  the  USS  CASSIN  YOUNG> 
(DD-793),  a  376  foot  World  War  11  *y 
Fletcher  Class  destroyer,  operated  by  the 
National  Park  Service  in  Boston,  MA,  to 
protect  the  vessel  whenever  it  is 
underway  in  Boston  Harbor. 

Need  for  Correction 

As  published,  the  final  regulation 
contains  an  error  in  the  EFFECTIVE  DATE 
section  which  needs  to  be  corrected. 


y 


Correction  of  Publication 

Accordingly,  the  publication  on 
September  14. 1993  of  the  final 
regulation  (OGDOl-93-OOll  is  corrected 
as  follows:  v 

S16S.112    [Corrected]  \ 

Paragraph  1  on  page  47990,  in  the 
second  column,  under  the  heading 
EFFECTIVE  DATE,  the  line  "This 


regulation  becomes  effective  October  14. 
1993."  is  corrected  to  read  "This 
regulation  becomes  effective  October  8, 
1993." 

Dated;  September  28. 1993. 
G.W.  Abrams, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port,  Boston,  Massachusetts. 
IFR  Doc.  93-24809  Filed  10-7-93;  8:45  amj 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  501, 503, 507, 508.  509, 
511,514,515,519,522.525,528.529, 
532,  536,  542. 543, 552  and  570 

[APD  2800.12A,  CHQE  47] 

General  Services  Administration 
Acquisition  Regulation;  Regulation 
Review  Project 

AGENCY:  Office  of  Acquisition  Policy. 

GSA. 

ACTION:  Final  rule. 

SUMMARY:  The  General  Services 
Administration  (GSA)  is  conducting  a 
review  of  its  internal  acquisition 
regulation/directive  system.  Consistent 
with  the  requirements  of  Executive 
Order  12681,  "The  Elimination  of  One- 
Half  of  Executive  Branch  Internal 
Regulations,"  GSA  vnll,  among  other 
things,  streamline  its  directive  system, 
and  eliminate  unnecessary, 
unproductive,  duplicative  and 
burdensome  requirements.  This  change 
implements  our  first  phase  of  the 
regulatory  review  effort  by  deleting 
more  than  sixty  provisions  of  the  GSAR 
which  were  initially  found  to  be 
appropriate  for  elimination.  The  next 
phase  of  GSA's  regulatory  review  effort 
^will  further  reduce  internal  regulations 
in  order  to  improve  productivity, 
streamline  operations  and  improve 
customer  service.  Futiire  changes  will 
also  provide  greater  flexibility  for 
contracting  officials  to  exercise 
discretion,  encourage  innovation,  place 
decisionmaking  auUiority  at  the  lowest 
level  possible,  and  minimize  paperwork 
burdens  on  contractors  and  contracting 
officials. 

EFFECTIVE  DATE:  October  15. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ida  Ustad,  Office  of  GSA  Acquisition 
Policy  (202)  501-1224. 

SUPPLEMENTARY  INFORMATION: 

A.  Public  Comments 

This  rule  was  not  published  in  the 
Federal  Register  for  public  comment 
because  it  is  not  a  significant  revision  as 
defined  in  FAR  1.501-1. 
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B.  Executive  Order  12291 

The  Director,  Office  of  Management 
and  Budget  (0MB),  by  memorandum 
dated  December  14, 1984,  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  The 
exemption  applies  to  this  rule. 

C  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  does 
not  apply  because  this  rule  is  not  a 
significant  revision  as  defined  in  FAR 
1.501-1  and,  therefore,  was  not  required 
to  be  published  for  public  comment. 

D.  Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
recordkeeping  or  information  collection 
requirements  that  require  the  approval 
of  OMB  under  44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  48  CFR  Parts  501, 
503, 507, 508. 509, 511, 514,  515,  519, 

522. 525. 528.  529. 532. 536,  542.  543, 
552  and  570 

Government  procurement. 
Accordingly,  48  CFR  parts  501.  503, 
507, 508. 509.  511.  514.  515.  519.  522, 

525.528. 529.  532. 536.  542.  543.  552 
and  570  are  amended  to  read  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  501,  503.  507,  508. 509, 511, 514, 
515, 519, 522. 525, 528. 529. 532,  536, 
542.  543.  552  and  570  continues  to  read 
as  follows: 

Authority:  40  U.S.C.  486(c). 

PART  501— GENERAL  SERVICES 
ADMINISTRATION  ACQUISITION 
REGULATION  SYSTEM 

2.  Section  501.105  is  amended  by 
removing  reference  to  507.305  and 
552.207-70  and  related  OMB  Control 
Numbers. 

SOI.IOS    OMB  Approval  under  the 
Pap«rwK>r1(  Reduction  Act 

3.  Sections  501.670,  501.670-2. 
501.670-3.  501.670-4.  501.670-5  and 
501.670-6  are  removed. 

SOI  .670    [Removed] 

901.670-1    [RemovMl] 


SOI  .670-2 
SOI  .670-3 
SOI  .670-4 
S01.670-6 
501.670-6 


[Removed] 
[Removed] 
[Removed] 
[Removed] 
[Removed] 


S01.704-70    [Amended] 

4.  Section  501.704-70  is  amended  by 
removing  and  reserving  paragraph 
tb)(2). 


PART  503— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

5.  Section  503.104-8  is  revised  to  read 
as  follows: 

503. 1 04-8    Knowing  violations,  duty  to 
inquire,  and  ethics  advisory  opinions. 

If  a  contracting  officer  has  not  been 
appointed,  the  contracting  director  shall 
serve  as  the  Administrator's  designee 
and  respond  to  inquiries  under  FAR 
3.104-8(d)  and  (e)  regarding  proprietary 
and  source  selection  information. 

PART  507— ACQUISITION  PLANNING 

507.305    [Removed] 

6.  Section  507.305  is  removed. 

PART  50&-REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

7.  Section  508.307-1  is  revised  to  read 
as  follows: 

508.307-1    General. 

GSA  contracting  officers  are  not 
required  to  submit  proposed  utility 
contracts  that  meet  the  criteria  at  FAR 
8.307-1  to  the  Public  Utilities  Division 
(PPU)  for  review. 

508.705-72    [Removed] 

8.  Section  508.705-72  is  removed. 

PART  509-CONTRACTOR 
QUAUFICATIONS 

509.106-1    [Renrraved] 

9.  Section  509.106-1  is  removed. 

509.405    [Removed] 

10.  Section  509.405  is  removed. 

PART  51 1— ACQUISITION  AND 
DISTRIBUTION  OF  COMMERCIAL 
PRODUCTS 

511.001    [Removed] 

11.  Section  511.001  is  removed. 

PART  514— SEALED  BIDDING 

514.201-72    [Removed] 

12.  Section  514.201-72  is  removed. 

514.208    [Rentoved] 

13.  Section  514.208  is  removed. 

14.  Section  514.402-1  is  amended  by 
revising  {>aragraph  (i)  to  read  as  follows: 

514.402-1    Unclassified  Bids. 

•        •        •        •        • 

(i)  Negotiable  instruments  submitted 
as  bid  guarantees  to  meet  solicitation 
requirements  must  be  forwarded  by  the 
bid  opening  official  to  the  Finance 
Division  in  accordance  with  procedures 
established  by  the  Chief  Financial 
Officer.  When  award  is  made,  the 


solicitation  is  cancelled,  or  all  bids  are 
rejected,  the  contracting  officer  shall 
direct  the  Finance  Division  to  refund 
the  amount  of  the  bid  guarantee  to  the 
unsuccessful  bidder(s).  Bid  guarantees 
may  be  returned  before  award  when  a 
bidder  requests  the  guarantee  be 
returned  and  the  bidder  is  not  in 
contention  for  the  award.  Other  forms  of 
bid  guarantees  (e.g..  bid  bonds.  letters  of 
credit,  corporate  and  individual 
sureties,  etc.),  must  be  retained  by  the 
contracting  officer  and  included  in  the 
contract  file. 


15.  Section  514.404-1  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


514.404-1 
opening. 


Cancellation  of  invitations  after 


(b)  Extension  of  time  for  bid 
acceptance.  Requests  for  time 
extensions  may  be  made  using  GSA 
Form  2981  and  must  specify  a  period 
reasonable  under  the  circumstances. 

514.407-2    [Removed] 

16.  Section  514.407-2  is  removed. 

PART  SIS-CONTRACTING  BY 
NEGOTIATION 

515.170    [Removed] 

17.  Section  515.170  is  removed. 

18.  Section  515.402  is  revised  to  read 
as  follows: 

515.402  General. 

Contracting  officers  may  authorize 
facsimile  proposals  (see  FAR  15.407(j)) 
after  considering  the  factors  outlined  in 
FAR  15.402(i).  provided  that  facsimile 
equipment  is  available  in  the  office 
designated  to  receive  proposals, 
procedures  and  controls  have  been 
established  for  receiving  and 
safeguarding  incoming  proposals. 

515.403  [Removed] 

19.  Section  515.403  is  removed. 

20.  Section  515.405-1  is  revised  to 
read  as  follows: 

515.405-1    General. 

Solicitations  for  information  or 
planning  purposes  must  be  approved  by 
the  Chief  of  the  Contracting  Office  (See 
502.101). 

515.506-1    [Removed] 

21.  Section  515.506-1  is  removed. 

22.  Section  515.414-70  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

515.414-70    GSA  Forms. 

(a)  The  GSA  Form  1602.  Notice 
Concerning  Solicitation,  may  be  used  to 
(1)  describe  the  type  of  contract,  the 
duration  of  the  contract,  and  the  type  of 
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supplies  or  services  being  procured;  (2) 
direct  the  attention  of  prospective 
offerors  to  special  requirements  that,  if 
overlooked,  may  result  in  rejection  of 
the  offer;  (3)  highlight  significant 
changes  from  previous  solicitations 
covering  the  same  suppUes  or  service; 
and  (4)  include  other  special  notices  as 
appropriate.  The  GSA  Form  1602  is  not 
part  of  the  solicitation  or  resuUing 
contract. 


PART  519-SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

23.  Section  519.705-5  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

619.709-6    Awards  Involvtng 
subcontracting  plan*. 

■        •        •        •        • 

(d)  When  the  contractor  submits  a 
commercial  products  plan,  the 
contracting  officer  shall  transmit  copies 
of  the  Standard  Form  295,  Summary 
Subcontract  Report,  to  the  contractor  at 
the  time  of  contract  award.  (See 
519.770-l(b)(2)  for  exception.)  A  letter 
substantially  as  follows  must  be  used  for 
this  purpose: 

Name 

Address 


\ 


aty.  SUte.  Zip  Code 

Re:  Sut)Contracting  Plan  Reports 

Contract  No.     

Dear. 


Your  commercial  products  plan,  submitted 
under  the  Small  Business  and  Small 
Disadvantaged  Business  Subcontracting  Plan 
clause  of  your  contract,  has  been  approved  by 
(name,  address,  and  telephone  number  of 
approving  official).  The  clause  also  requires 
you  to  submit  subcontracting  reports  on 
Standard  Form  (SF)  295,  Summary 
Subcontract  Report. 

The  SF  295  is  an  annual  report  and  is  due 
on  or  before  October  30th  of  each  year.  The 
reporting  period  is  October  l-September  30, 
i.e.,  the  Government  fiscal  year.  The  report 
should  summarize  subcontracting  activity 
under  plans  for  commercial  products  in 
effect  during  the  reporting  period. 

Please  note  the  requirement  on  the  SF  295 
to  report  your  subcontracting  with  women- 
owned  small  business  concerns. 

For\^ard  this  report  to.  [address  of 
contracting  office  administering  the 
contract);  and  send  a  copy  to  the  GSA  Office 
of  Small  and  Disadvantaged  Business 
Utilization  (AU),  18th  and  F  Streets,  N\V, 
Washington,  DC  20405. 

.Note:  Contractors  are  required  to  submit  SF 
295  reports  to  the  Contracting  Officer  who 
approved  the  commercial  products  plan, 
only.  If  the  contract  for  which  the 
commercial  products  plan  was  submitted  and 
approved  is  assigned  to  an  Administrative 
Contracting  OfBcer  (AGO),  then  the  reports 
are  submitted  to  the  AGO. 
SF  295  report  forms  are  enclosed. 


Sincerely, 

Contracting  Officer     

Enclosure  (SF  295) 

24.  Section  519.705-6  is  amended  by 
revising  paragraph  (a)  and  removing 
paragraph  (c)  to  read  as  follows: 

519.705-6    Postaward  rasponsibtUtfes  of 
th«  contracting  otficar. 

(a)  In  addition  to  the  requirements  of 
FAR  19.705-6,  contracting  officers  shall 
notify  the  SBTA  of  each  contract  award 
or  contract  modification  exceeding 
$500,0()0  ($1  million  for  construction) 
that  contains  a  subcontracting  plan 
within  5  work  days  after  award.  The 
notice  of  award  must  contain  the 
following  information: 

(1)  Contractor's  name,  address,  phone 
number. 

(2)  Subcontracting  plan 
administrator's  name,  address,  phone 
number. 

(3)  Contract  number. 

(4)  Place  of  performance. 

(5)  Dollar  amount  of  contract  award. 

(6)  Period  of  contract  performance. 

(7)  Description  of  contract  items. 

(8)  Contracting  officer's  name, 
address,  phone  number. 

(9)  Administrative  contracting  office 
address,  phone  number. 

(10)  Tyj)e  of  plan  (individual  or 
commercial  products). 

25.  Section  519.770-1  is  amended  by 
revising  paragraph  (b)(2)(i)  to  read  as 
follows: 

519.770-1    Report  forms. 

(b)*  •  • 

(2)*  •  • 

(i)  Contractors  shall  submit  the  SF  295 
reports  to  the  contracting  office 
administering  the  contract  and  a  copy  to 
AU.  NOTE:  Contractors  are  required  to 
submit  SF  295  reports  to  the  Contracting 
Officer  who  approved  the  commercial 
products  plan,  only.  If  the  contract  for 
which  the  commercial  products  plan 
was  submitted  and  approved  is  assigned 
to  an  Administrative  Contracting  Officer 
(ACO),  then  the  reports  are  submitted  to 
theACO. 

26.  Section  519.770-3  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

519.770-3    Reporting  on  contractual 
actions  under  Section  21 1  of  Public  Law 
95-507. 

(a)  Contracting  office  reporting 
requirements.  A  quarterly  report  of  the 
number  and  dollar  value  of  contracts 
and  modifications  awarded  in  excess  of 
$500,000  ($1  million  for  construction) 
that  require  subcontracting  plans,  or  a 
written  determination  that  no 


subcontracting  opportunities  exist,  must 
be  prepared  by  contracting  offices  and 
submitted  to  the  SBTA  by  the  10th 
calendar  day  after  the  end  of  the  quarter. 
Report  Control  Symbol  ADM  64  is 
assigned  to  this  report.  Negative  reports 
are  required.  The  SBTA  will  forward  the 
reports  to  AU  by  the  20th  calendar  day 
following  the  end  of  the  quarter. 


PART  522— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISmON 

522.407    [Removed] 

27.  Section  522.407  is  removed. 

PART  525— FOREIGN  ACQUISITION 

Subpart  52S.10    [Ramovvdl 

28.  Subpart  525.10  is  removed. 
PART  528— BONDS  AND  INSURANCE 

528.102-3    [Removed] 

29.  Section  528.102-d  is  removed. 

528.106-70    [ftomoved] 

30.  Section  528.106-70  is  removed. 

31.  Section  528.202  is  revised  to  read 
as  follows: 

528.202    Acceptability  of  corporate 
sureties. 

(a)  Corporate  surety  bonds  must  be 
manually  signed  by  the  Attorney-in-Fact 
or  officer  of  the  surety  company  and  the 
corporate  seal  affixed.  Failure  of  the 
surety  to  affix  the  corporate  seal  may  be 
waived  as  a  minor  informafity.  (See  B- 
184120,  July  2, 1975,  75-2  CPD  9.) 

(b)  A  contractor  submitting  a 
performance  or  payment  bond  executed 
by  an  unacceptable  corporate  surety  in 
satisfaction  of  a  performance  or 
payment  bond  requirement  may  be 
permitted  to  substitute  an  acceptable 
surety  for  a  surety  previously 
determined  to  be  unacceptable. 

PART  529— TAXES 

32.  Section  529.401-70  is  revised  to 
read  as  follows: 

529.401-70    Small  purchases. 

The  contracting  officer  shall  insert  the 
clause  at  552.229-70,  Federal,  State,  and 
Local  Taxes,  in  small  purchases,  except 
small  purchase  of  utility  services. 

529.401-71    [Removed] 

33.  Section  529.401-71  is  removed. 

PART  532— CONTRACT  FINANaNG 

532.803    [Removed] 

34.  Section  532.803  is  removed. 


PART  536— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

35.  Section  536.201  is  revised  to  read 
as  follows: 

538iK>1    Evaluation  of  contractor 
performance. 

(a)  The  construction  activity  shall 
prepare  a  performance  report  for  each 
construction  contract  of  $25,000  or 
more,  and  each  construction  contract 
where  any  element  of  performance  was 
unsatisfactory  or  outstanding. 

(b)  Each  regional  construction  activity 
shall  establish  an  evaluation  report  file 
with  procedures  for  maintaining 
alphabetically  the  evaluation  reports,  for 
cross  referencing  all  names  under  which 
a  contractor  does  business  with  GSA, 
and  for  ensuring  that  fully  qualified 
personnel  possessing  the  knowledge  of 
the  contractor's  performance  prepare 
and  review  the  evaluation  reports. 

36.  Section  536.203  is  revised  to  read 
as  follows: 

536.203    Government  estimate  of 
construction  cost 

(a)  A  copy  of  the  independent 
Government  estimate  must  be  sealed  in 
an  envelope  and  submitted  to  the 
contracting  officer  before  the  date  and 
time  for  bid  opening  or  the  date  for 
receipt  of  proposals.  (See  paragraphs  (b) 
and  (c)  of  this  section.) 

(b)  If  the  procurement  is  by  sealed 
bidding,  the  sealed  copy  of  the 
Government  estimate  must  be  stored 
with  the  bids  received  until  bid 
opening.  Before  releasing  an 
amendment  to  a  solicitation  that  may 
affect  the  price,  a  revised  sealed 
Government  estimate  must  be  stored 
with  the  bids  until  bid  opening.  After 
the  bids  are  read  and  recorded,  the 
sealed  Government  estimate  will  be 
opened  and  retained  with  abstract  of 
offers  (See  Optional  Forms  1419  and 
1419A).  However,  the  Government's 
estimate  must  not  be  disclosed  until 
after  award.  Immediately  after  award  the 
Government  estimate  must  be  recorded 
on  the  abstract  of  offers  as  the 
Independent  Government  Estimate. 

(c)  If  the  procurement  is  by 
negotiation,  the  sealed  copy  of  the 
Government  estimate  must  be  stored 
with  the  proposals  until  the  closing  time 
for  receipt  of  proposals.  Cost  figures  in 
the  Government  estimate  may  be 
disclosed  during  negotiation,  but  only  to 
the  extent  considered  necessary  for 
arriving  at  a  fair  and  reasonable  price, 
provided  that  the  overall  amount  of  the 
Government  estimate  is  not  disclosed 
before  award.  Before  the  release  of  a 
modification  to  the  solicitation  which 
may  affect  price,  a  revised  Government 
estimate  must  be  prepared,  sealed,  and 


stored,  with  the  proposals  until  closing 
time  for  proposals.  After  award,  the 
independent  Government  estimated 
price  may  be  revealed,  uf>on  request,  to 
those  firms  or  individuals  who 
submitted  proposals. 

(d)  The  Government  estimate  must  be 
used  to  evaluate  o^ers,  as  a  guide  in 
conducting  contract  negotiations  or 
negotiations  of  contract  modifications, 
and  as  a  tool  for  determining  the 
reasonableness  of  prices. 

536.206    [Ftomoved] 

37.  Section  536.206  is  removed. 
536.303    [Removed] 

38.  Section  536.303  is  removed. 

39.  Section  536.303-70  is  revised  to 
read  as  follows: 

536.303-70    Bids  th«t  include  alternates. 

(a)  The  base  bid  must  include  all 
features  that  are  essential  to  a  sound  and 
adequate  building  design.  However,  if  it 
appears  that  funds  available  for  a  project 
may  be  insufficient  to  include  all 
desired  features  in  the  base  bid,  the 
contracting  officer  may  issue  a 
solicitation  for  a  base  bid  and  include 
one  or  more  alternates  in  the  order  of 
priority.  Alternates  may  be  used  only 
when  they  are  clearly  justified  and 
should  involve  substantial  amounts  of 
work  in  relation  to  the  base  bid.  Their 
use  must  be  limited  and  should  involve 
only  "add"  alternates. 

(b)  The  language  used  in  soliciting 
alternates  must  be  approved  in  writing 
by  counsel. 

(c)  Before  opening  bids  that  include 
alternates,  the  contracting  officer  shall 
determine  and  record  in  the  contract  file 
the  amount  of  funds  available  for  the 
project.  The  amount  recorded  must  be 
announced  at  the  beginning  of  the  bid 
opening  and  must  be  the  controlling 
factor  in  determining  the  low  bidder. 
This  amount  may  be  increased  later 
when  determining  the  alternate  items  to 
be  awarded  to  the  low  bidder,  provided 
that  the  award  amount  of  the  base  bid 
plus  the  combination  of  alternate  items 
do  not  exceed  the  amount  offered  by 
any  other  responsible  bidder  whose  bid 
conforms  to  the  solicitation  for  the  base 
bid  and  the  same  combination  of 
alternate  items. 

536.303-71    [Amended] 

40.  Section  536.303-71  is  amended  by 
removing  paragraph  (g). 

536.303-72    [Amended] 

41.  Section  536.303-72  is  amended  by 
removing  paragraph  (c)  and 
redesignating  paragraph  (d)  as 
paragraph  (c). 


PART  542-CONTRACT 
ADMINISTRATION 

42.  Section  542.302  is  amended  by 
removing  paragraph  (c)  and 
redesignating  paragraph  (d)  as 
paragraph  (c). 

542.302    [Anoended] 

43.  Section  543.202  is  revised  to  read 
as  follows: 

543.202    Authority  to  Issue  change  orders. 

(a)  A  contracting  officer's 
representative  (COR)  for  a  construction 
contract  that  has  been  issued  a  warrant 
under  501.603-70,  may  be  authorized  to 
issue  change  orders.  (See  542.302.)  Such 
change  order  authority  may  be  exercised 
on  a  contract-by-contract  basis  by  the 
contracting  officer's  written 
authorization.  The  contracting  officer 
may  further  limit  the  authorization,  e.g., 
to  lower  dollar  amounts,  to  emergency 
situations,  etc.  In  addition,  the 
contracting  officer's  written 
authorization  must  instruct  the  COR  to 
avoid  personally  performing  all  of  the 
following  tasks  for  a  single  change 
order:  (1)  Determining  the  need  for 
change,  (2)  Preparing  the  Government's 
cost  estimate,  (3)  Conducting 
negotiations,  (4)  Issuing  the  change 
order  and  (5)  Inspecting  the  work.  The 
contracting  officer  shall  further  instruct 
the  COR  to  submit  change  orders  to  a 
designated  official  for  review  before 
issuance  (for  price-to-be-determined- 
later  change  orders  before  definitization) 
whenever  all  of  these  activities  are 
personally  performed.  The  contracting 
officer  may  f>ersonally  review  change 
orders  or  may  designate  the  COR's 
immediate  supervisor  or  a  higher-level 
official  within  the  organization  to 
review  change  orders.  To  the  maximum 
extent  possible,  the  same  individual 
should  review  change  orders  issued 
under  a  particular  contract. 

(b)  Change  orders  should  be  issued 
after  coordination  as  appropriate,  with 
counsel,  quality  control,  finance,  audit 
or  other  technical  personnel. 

PART  552— SOLICrrATlON 
PROVISIONS  AND  CONTRACT 
CLAUSES 

552.207-70    [Removed] 

44.  Section  552.207-70  is  removed. 
552.222-82    [Removed] 

45.  Section  552.222-82  is  removed. 

46.  Section  552.228-70  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  follows: 
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552.228-70    Bid  Quarantae  and  Bonds. 

As  prescribed  in  528.101-3(a)  insert  a 
clause  substantially  the  same  as  follows: 

•        •        •        •        • 

47.  Section  57O-20ft-l  is  amended  by 
removing  paragraph  (c). 

Dated:  September  24. 1993. 
Richard  H.-Hopf,  m. 

Associate  Administrator  for  Acquisition 

Policy. 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1816  and  1852 

NASA  FAR  Supplement  Coverage  on 
Cost-Plus-Award-Fee  Contracts 

AGENCY:  Office  of  Procurement, 

Procurement  Policy  Division,  National 

Aeronautics  and  Space  Administration 

(NASA). 

ACTION:  Final  rule. 

SUMMARY:  NASA  has  amended  the 
NASA  FAR  Supplement  (NFS)  with 
more  extensive  coverage  on  cost-plus- 
award-fee  (CPAF)  contracts  policy. 
Consideration  of  a  variety  of  types  of 
contracts  before  selecting  CPAF  is 
emphasized.  Cost  control  must  be 
emphasized  in  all  award  fee 
evaluations.  Use  of  base  fees  in  CPAF 
contracts  is  restricted.  Chi  other  than 
service  contracts,  all  award  fee  is  earned 
based  on  the  final,  comprehensive 
rating.  "Roll-over"  of  fee  on  service 
contracts  is  eliminated.  Six  months  is 
established  as  a  standard  evaluation 
period.  A  NASA-wide,  simplified 
scoring  system  is  created.  Both  positive 
and  negative  performance  incentives  are 
to  be  required  on  all  hardware  contracts 
over  $25  million.  NFS  CPAF  contract 
clauses  have  also  been  amended  to 
reflect  the  new  CPAF  coverage. 

EFFECTIVE  DATE:  This  rule  is  effective 
October  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Anne  Guenlher  (Code  HC), 
Telephone  (202)  358-0003. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  401  of  the  Tiscal  year  1993 
NASA  Authorization  Act  (Pub.  L.  102- 
588)  directs  NASA  to  assess  the 
allocation  of  risk  between  the  Agency 
and  its  contractors  in  order  to  identify 
options  for  more  effectively  allocating 
risk  on  future  contracts.  This  policy  on 
the  use  of  CPAF  contracts,  which  was 
developed  as  a  result  of  a  initiative 


begun  in  August  1991,  will  implement 
that  direction. 

Proposed  CPAF  coverage  was 
published  in  the  Federal  Register  for 
public  comment  on  April  14, 1993. 
Eighteen  responses  were  received. 
Numerous  comments  were  received 
which  opposed  (i)  elimination  of  base 
fee  and  roll-over  on  service  contracts, 
(ii)  interim  evaluations  on  contracts 
other  than  for  services,  (iii)  the  80 
percent  cap  on  provisional  interim  fee 
payments,  (iv)  the  requirement  to 
underrun  cost  and  achieve  a  score  of  at 
least  80  on  all  factors  except  cost  to  be 
rewarded  for  the  underrun,  (v) 
mandating  less  than  the  maximum 
rating  for  achieving  on-target  cost,  (vi) 
negative  performance  incentives  that  are 
not  limited  to  earned  award  fee,  and 
(vii)  no  incentive  amount  earned  at  the 
standard  performance  level.  As  a  result 
of  all  of  the  comments  received,  changes 
were  made  to  the  draft  coverage  to 
correct  ambiguities  or  add  clarifying 
language.  However,  no  substantive 
changes  were  made. 

In  addition  to  the  revised  CPAF 
coverage,  this  notice  includes  four 
NASA  FAR  Supplement  contract 
clauses  for  use  in  CPAF  contracts.  These 
clauses  reflect  the  new  CPAF  coverage. 

Availability  of  NASA  FAR  Supplement 

The  NASA  FAR  Supplement,  of 
which  this  proposed  coverage  will 
become  a  part,  is  codiHed  in  48  CFR, 
chapter  18,  and  is  available  in  its 
entirety  on  a  subscription  basis  from  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402.  Cite  GPO 
Subscription  Stock  Number  933-003- 
00000-1.  It  is  not  distributed  to  the 
public,  whether  in  whole  or  in  part, 
directly  from  NASA. 

Regulatory  Flexibility  Act 

NASA  certifies  that  this  final  rule  will 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601,  et  seq.) 
because  it  applies  to  a  very  limited 
number  of  contracts,  which  are 
generally  not  used  with  small  entities; 
in  fact,  the  policy  will  reduce  even 
further  the  possibility  that  CPAF 
contracts  will  be  used  with  small 
entities. 

Paperwork  Reduction  Act 

This  final  rule  does  not  impose  any 
reporting  or  recordkeeping  requirements 
subject  to  the  Paperwork  Reduction  Act. 


List  ofSubiects  in  48  CFR  1816  and 
18S2 

Government  procurement. 
Deidre  A.  Lee, 

Associate  Administrator  for  Procurement. 

Accordingly,  48  CFR  parts  1816  and 
1852  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  1816  and  1852  continues  to  read 
as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1816— TYPES  OF  CONTRACTS 

2.  Section  1816.404  is  revised  to  read 
as  follows: 

1816.404    Cost-reimbursement  Incentive 
contracts. 


1816.404-2 
contracts. 


C08t-plu9-award-re«  (CPAF) 


1816.404-270    Approval  of  CPAF  contracts. 

(a)  Use  of  a  cost-plus-award-fee 
(CPAF)  contract  shall  be  approved  in 
writing  by  the  procurement  officer.  The 
procurement  officer's  approval  shall 
include  a  discussion  of  the  other  types 
of  contracts  considered  and  shall 
indicate  why  a  CPAF  contract  is  the 
appropriate  choice. 

(b)  Normally,  CPAF  contracts  are  only 
used  on  contracts  with  a  total  estimated 
cost  and  few  greater  than  $1  million  per 
year.  The  procurement  officer  may 
authorize  use  of  a  CPAF  contract  for 
lower-valued  acquisitions,  but  should 
do  so  only  in  exceptional  situations, 
such  as  contract  requirements  having 
direct  health  or  safety  impacts,  where 
the  judgmental  assessment  of  the  quality 
of  contractor  performance  is  critical. 

1816.404-271    Base  fee. 

(a)  A  base  fee  shall  not  be  used  on 
CPAF  service  contracts  for  which  the 
periodic  award  fee  evaluations  are  final 
(1816.404-273(a)).  Base  fee  normally 
shall  not  be  used  in  other  contracts, 
such  as  study,  design,  or  hardware. 
However,  the  procurement  officer  may 
authorize  the  use  of  a  base  fee  for  these 
contracts  by  making  a  written 
determination  that  such  use  is  in  the 
best  interest  of  the  Government.  In  such 
cases,  a  base  fee  of  no  more  than  3 
percent  of  the  estimated  contract  cost 
may  be  included  in  the  contract. 

(o)  When  a  base  fee  is  authorized  for 
use  in  a  CPAF  contract,  it  shall  be  paid 
only  if  the  final  award  fee  evaluation  is 
"satisfactory"  or  better.  (See  1816.404- 
273  and  1816.404-275  for  information 
on  final  evaluations  and  evaluation 
rating  categories,  respectively.)  Pending 
final  evaluation,  the  base  fee  may  be 
paid  during  the  life  of  the  contract  at 
defined  intervals  on  a  provisional  basis. 
If  the  final  award  fee  evaluation  is 


Federal  Register  /  Vol.  58.  No.  194  /  Friday.  October  8,  1993  /  Rules  and  Regulations        52447 


"poor/unsatisfactory,"  all  provisional 
base  fee  payments  shall  be  refunded  to 
the  Government. 

1816.404-272    Award  fee  evaluation 
periods. 

(a)  Award  fee  evaluation  periods  shall 
be  at  least  6  months  in  length.  When 
appropriate,  the  procurement  ofTicer 
may  authorize  shorter  evaluation 
periods  after  ensuring  that  the 
additional  administrative  costs 
associated  with  the  shorter  periods  are 
balanced  by  benefits  accruing  to  the 
Government.  In  some  cases,  such  as 
developmental  contracts  with  defined 
performance  milestones  (e.g.. 
Preliminary  Design  Review,  Critical 
Design  Review,  initial  system  test),  the 
procurement  officer  may  authorize 
evaluation  periods  at  conclusion  of  the 
milestones  rather  than  calendar  dates,  or 
in  combination  with  calendar  dates.  In 
no  case,  however,  shall  an  evaluation 
period  be  longer  than  12  months. 

(b)  A  portion  of  the  total  available 
award  fee  on  a  CPAF  contract  shall  be 
allocated  to  each  of  the  evaluation 
pCTiods.  This  allocation  may  result  in 
either  an  equal  or  unequal  distribution 
of  fee  among  the  evaluation  periods. 
The  contracting  of^cer  should  consider 
the  nature  of  each  contract  and  the 
incentive  effects  of  fee  distribution  in 
determining  the  appropriate  allocation 
structure.  Allocation  of  fee  on  contracts 
for  which  periodic  award  fee 
evaluations  are  interim  is  for 
provisional  fee  payment  purposes  only. 
See  1816.404-273  (b)  and  (c). 

1 81 6.404-273    Award  fee  evaluations. 

(a)  Award  fee  evaluations  are  either 
interim  or  final.  On  service  contracts 
where  the  contract  deliverable  is  the 
performance  of  the  service  over  any 
given  time  period,  contractor 
performance  is  definitively  measurable 
at  each  evaluation  period.  In  these 
cases,  all  evaluations  are  final,  and  the 
contractor  keeps  the  fee  earned  in  any 
period  regardless  of  the  evaluations  of 
subsequent  periods.  Unearned  award  fee 
in  any  given  period  in  a  service  contract 
is  lost  and  shall  not  be  carried  forward, 
or  "rolled-over,"  into  subsequent 
periods. 

(b)  On  other  contracts  such  as  study, 
design,  or  hardware,  where  the  true 
quality  of  contractor  performance 
cannot  be  measured  until  the  end  of  the 
contract,  only  the  last  evaluation  is 
final.  At  that  point,  the  total  contract 
award  fee  pool  is  available,  and  the 
contractor's  total  performance  is 
evaluated  against  the  award  fee  plan  to 
determine  total  earned  award  fee. 
Interim  evaluations  are  also  done  to 
monitor  performance  prior  to  contract 


completion  and  provide  feedback  to  the 
contractor  on  the  Government's 
assessment  of  the  quality  of  its 
performance.  Interim  evaluations  are 
also  used  to  establish  the  basis  for 
making  professional  award  fee 
payments. 

fc)  Provisional  award  fee  payments 
may  be  included  in  the  contract  and 
should  be  negotiated  on  a  case-by-case 
basis.  For  service  contracts,  provisional 
payments  may  be  made  in  amounts  up 
to  80  percent  of  the  current  period's 
available  amount.  For  other  contracts, 
the  amount  of  the  provisional  award  fee 
payment  is  determined  by  applying  the 
lesser  of  the  interim  evaluation  score 
(see  1816.404-275)  or  80  percent  of  the 
fee  allocated  to  that  period.  The 
provisional  award  fee  payments  are 
superseded  by  the  fee  determination 
made  in  the  final  evaluation  at  contract 
completion.  The  Government  will  then 
pay  the  contractor,  or  the  contractor  will 
refund  to  the  Government,  the 
difference  between  the  final  award  fee 
determination  and  the  cumulative 
provisional  fee  payment. 

(d)  The  Fee  Determination  Official's 
rating  for  both  interim  and  final 
evaluations  will  be  provided  to  the 
contractor  within  45  calendar  days  of 
the  end  of  the  period  being  evaluated. 
Any  fee,  provisional  or  final,  due  the 
contractor  will  be  paid  no  later  than  60 
calendar  days  after  the  end  of  the  period 
being  evaluated. 

1816.404-274    Award  fee  evaluation 
factors. 

(a)  Evaluation  factors  will  be 
developed  by  the  contracting  officer 
based  upon  the  characteristics  of  an 
individual  procurement.  Normally, 
technical  and  schedule  considerations 
will  be  included  in  all  CPAF  contracts 
as  evaluation  factors. 

(b)  Cost  control  shall  be  included  as 
an  evaluation  factor  in  all  CPAF 
contracts.  When  explicit  evaluation 
factor  weightings  are  used,  cost  control 
shall  be  no  less  than  25  percent  of  the 
total  fee,  excluding  any  base  fee.  When 
explicit  weightings  are  not  used  (which 
should  only  occur  on  service  contracts), 
cost  control  shall  be  a  substantial  factor 
in  the  performance  evaluation  plan.' The 
predominant  consideration  of  the  cost 
control  evaluation  should  be  an 
objective  measurement  of  the 
contractor's  performance  against  the 
negotiated  estimated  cost  of  the 
contract.  This  estimated  cost  may 
include  the  value  of  undefinitized 
change  orders  when  appropriate. 

(c)  In  rare  circumstances,  contract 
costs  may  increase  for  reasons  outside 
the  contractor's  control  and  for  which 
the  contractor  is  not  entitled  to  an 


equitable  adjustment.  One  example  is  a 
weather-related  launch  delay  on  a 
launch  support  contract.  The 
Government  shall  take  such  situations 
into  consideration  when  evaluating 
contractor  cost  control. 

(d)  Emphasis  on  cost  control  should 
be  balanced  against  other  performance 
requirement  objectives.  The  contractor 
should  not  be  incentivized  to  pursue 
cost  control  to  the  point  that  overall 
performance  is  significantly  degraded. 
For  example,  incentivizing  an  uinderrun 
that  results  in  direct  negative  impacts 
on  technical  performance,  safety,  or 

.  other  critical  contract  objectives  is  both 
undesirable  and  counterproductive. 
Evaluation  of  cost  control  shall  conform 
to  the  following  guidelines: 

(1)  Normally,  the  contractor  should  be 
given  a  score  of  0  for  cost  control  when 
there  is  a  significant  overrun  within  its 
control.  However,  the  contractor  may 
receive  higher  scores  for  cost  control  if 
the  overrun  is  insignificant.  Scores 
should  decrease  sharply  as  the  size  of 
the  overrun  increases.  In  any  evaluation 
of  contractor  overrun  performance,  the 
Government  shall  consider  the  reasons 
for  the  overrun  and  assess  the  extent 
and  effectiveness  of  the  contractor's 
efforts  to  control  or  mitigate  the 
overrun. 

(2)  The  contractor  should  normally  be 
rewarded  for  an  underrun  within  its 
control,  up  to  the  maximum  score 
allocated  for  cost  control,  provided  the 
average  numerical  rating  for  all  other 
award  fee  evaluation  factors  is  81  or 
greater.  See  1816.404-275  for 
inform^ion  on  numerical  scoring.  An 
ninderrun  shall  be  rewarded  as  if  the 
{contractor  has  met  the  estimated  cost  of 

the  contract  (see  1816.404-274(d)(3)) 
when  the  average  numerical  rating  for 
all  other  factors  is  less  than  81  but 
greater  than  60. 

(3)  The  contractor  should  be  mwarded 
for  meeting  the  estimated  cost  of  the 
contract,  but  not  to  the  maximum  score 
allocated  for  cost  control,  to  the  degree 
that  the  contractor  has  prudently 
managed  costs  while  meeting  contract 
requirements.  No  award  shall  be  given 
in  this  circumstance  unless  the  average 
numerical  rating  for  all  other  award  fee 
evaluation  factors  is  61  or  greater. 

(e)  Only  the  award  fee  performance 
evaluation  factors  set  forth  in  the  award 
fee  plan  shall  be  used  to  determine 
award  fee  scores.  The  Government  may 
unilaterally  modify  the  award  fee 
performance  evaluation  factors  and 
performance  evaluation  areas  applicable 
to  the  evaluation  period.  The 
contracting  officer  shall  notify  the 
contractor  in  writing  of  any  such 
changes  prior  to  the  start  of  the  relevant 
evaluation  period. 
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181S.404-275    Award  fee  evaluation 
scodnQ. 

(a)  A  scoring  system  of  0-100  shall  be 
used  for  all  award  fee  ratings.  Award  fee 
earned  is  determined  by  applying  the 
numerical  score  to  the  award  fee  pool. 
For  example,  a  score  of  85  yields  an 
award  fee  of  85  percent  of  the  award  fee 
pool.  No  award  fee  shall  be  paid  unless 
the  total  score  is  61  or  greater. 

(b)  The  following  standard  adjectival 
ratings  and  the  associated  numerical 
scores  shall  be  used  on  all  award  fee 
contracts. 

(1)  Excellent  (100-91):  Of  exceptional 
merit:  exemplary  performance  in  a 
timely,  efficient,  and  economical 
manner  very  minor  (if  any)  deficiencies 
with  no  adverse  effect  on  overall 
[)erformance. 

(2)  Very  good  (90-81):  Very  effective 
performance;  fully  responsive  to 
contract  requirements  accomplished  in 
a  timely,  efficient,  and  economical 
manner  for  the  most  part;  only  minor 
deficiencies. 

(3)  Good  (80-71):  Effective 
performance;  fully  responsive  to 
contract  requirements;  reportable 
deficiencies,  but  with  little  identifiable 
effect  on  overall  performance. 

(4)  Satisfactory  (70-61):  Meets  or 
slightly  exceeds  minimum  acceptable 
standards;  adequate  results;  reportable 
deficiencies  with  identifiable,  but  not 
substantial,  effects  on  overall 
performance. 

(5)  Poor/Unsatisfactory  (60  and 
below):  Does  not  meet  minimum 
acceptable  standards  in  one  or  more 
areas;  remedial  action  required  in  one  or 
more  areas;  deficiencies  in  one  or  more 
areas  which  adversely  affect  overall 
performance. 

(c)  As  a  benchmark  for  evaluation,  in 
order  to  be  rated  "Excellent,"  the 
contractor  must  be  under  cost,  on  or 
ahead  of  schedule,  and  have  provided 
excellent  technical  performance. 

(d)  A  scoring  system  appropriate  for 
the  circumstances  of  the  individual 
contract  requirement  should  be 
developed.  Weighted  scoring  is 
recommended.  In  this  system,  each 
evaluation  factor  (e.g.,  technical, 
schedule,  cost  control)  is  assigned  a 
specific  percentage  weighting  with  the 
cumulative  weightings  of  all  factors 
totalling  100.  During  the  award  fee 
evaluation,  each  factor  is  scored  from  0- 
100  according  to  ratings  defined  in 
1816.404-275(b).  The  numerical  score 
for  each  factor  is  then  multiplied  by  the 
weighting  for  that  factor  to  determine 
the  weighted  score.  For  example,  if  the 
technical  factor  has  a  weighting  of  60 
percent  and  the  numerical  score  for  that 
factor  is  80,  the  weighted  technical 
score  is  48  (80x60%).  The  weighted 


scores  for  each  evaluation  facior  are 
then  added  to  determine  the  total  award 
fee  score. 

181 6.404-276    Performance  Incentives  on 
CPAF  hardware  contracts. 

(a)  A  performance  incentive  shall  be 
included  in  all  CPAF  contracts  where 
the  primary  deliverable(s)  is  (are) 
hardware  and  where  total  estimated  cost 
and  fee  is  greater  than  S25  million.  Any 
exception  to  this  requirement  shall  be 
approved  in  writing  by  the  Center 
Director.  Performance  incentives  may  be 
included  in  CPAF  hardware  contracts 
valued  under  $25  million  at  the 
discretion  of  the  procurement  officer. 
Performance  incentives,  which  are 
objective  and  measure  hardware 
performance  after  delivery  and 
acceptance,  are  separate  from  award  fee, 
which  is  subjective  and  measures 
contractor  performance.  The  final  award 
fee  rating  is  final  and  cannot  be 
retroactively  changed. 

(b)  When  a  performance  incentive  is 
used,  it  shall  be  structured  to  be  both 
positive  and  negative  based  on 
hardware  performance  after  delivery 
and" acceptance.  In  doing  so,  the 
contract  shall  establish  a  standard  level 
of  performance  based  on  the  salient 
hardware  performance  requirement. 
This  standard  performance  level  is 
normally  the  contract's  minimum 
performance  requirement.  No  incentive 
amount  is  earned  at  this  standard 
performance  level.  Discrete  units  of 

•  measurement  based  on  the  same 
performanqe  parameter  shall  be 
identified  for  performance  both  above 
and  below  the  standard.  Specific 
incentive  amounts  shall  be  associated 
with  each  performance  level  from 
maximum  beneficial  performance 
(maximum  positive  incentive)  to 
minimal  beneficial  performance  or  total 
failure  (maximum  negative  incentive)  in 
accordance  with  1816.404-276(g)(3). 
The  relationship  between  any  given 
incentive,  both  positive  and  negative, 
and  its  associated  unit  of  measurement 
should  ref.ect  the  value  to  the 
Government  of  that  level  of  hardware 
performance.  The  contractor  should  not 
be  rewarded  for  above-standard 
performance  levels  that  are  of  no  benefit 
to  the  Government. 

(c)  The  final  calculation  of  the 
positive  or  negative  performance 
incentive  shall  be  done  when 
performance,  as  defined  in  the  contract, 
ceases  or  when  the  maximum  positive 
incentive  is  reached.  When  the 
performance  is  below  the  standard 
established  in  the  contract,  the 
Government  shall  calculate  the  amount 
due  and  the  contractor  shall  pay  the 
Government  that  amount.  When 


performance  exceeds  the  standard,  the 
contractor  may  request  payment  of  the 
incentive  amount  associated  with  a 
given  level  of  performance,  provided 
that  such  payments  shall  not  be  more 
frequent  than  monthly.  When 
performance  ceases  or  when  the 
maximum  positive  incentive  is  reached, 
the  Government  shall  calculate  the  final 
performance  incentive  earned  and 
unpaid  and  promptly  remit  it  to  the 
contractor.  The  exclusion  at  FAR 
16.405(e)(3)  does  not  apply  to  decisions 
made  as  to  the  amount(s)  of  positive  or 
negative  incentive. 

id)  One  example  of  how  a 
performance  incentive  would  work  is  on 
a  contract  requiring  delivery  of  a 
spacecraft.  In  this  case,  the  performance 
incentive  unit  of  measiu^ment  could  be 
useful  months  in  orbit.  If  12  months  is 
the  expected  performance  level,  the 
12th  month  could  be  identified  as 
standard  performance  for  which  no 
incentive  is  earned.  If  24  months  is  the 
maximum  useful  life  for  the  spacecraft 
relative  to  the  technical  requirements, 
the  24th  month  could  be  identified  as 
the  maximum  performance  level  at 
which  the  contractor  would  earn  the 
maximum  positive  incentive.  Interim 
measures  of  spacecraft  life  from  12  to  24 
months  would  then  be  identified  with 
fees  from  $0  to  the  maximum  positive 
incentive.  The  amounts  associated  with 
these  interim  measures  should 
correspond  to  the  relative  value  to  the 
Government  of  each  additional  month 
in  orbit.  A  similar  scale  would  be 
established  for  the  negative  incentive 
ranging  from  the  12th  month  for 
standard  performance,  $0,  to  total  and 
immediate  system  failure  at  the  start  of 
performance,  the  maximum  negative 
incentive. 

(e)  When  the  deliverable  hardware 
lends  itself  to  multiple,  meaningful 
measures  of  performance,  multiple 
performance  incentives  may  be 
established.  In  addition,  when  the 
contract  requires  the  sequential  delivery 
of  several  hardware  items  (e.g.,  multiple 
satellites),  separate  performance 
incentive  structures  may  be  established 
to  parallel  the  sequential  delivery  and 
use  of  the  deliverables.  In  either  case, 
the  amounts  of  the  maximimfi 
performance  incentives  and  the  total 
potential  award  fee,  including  any  base 
fee,  shall  be  in  accordance  with  the 
structure  and  limitations  specified  in 
1816.404-276(^. 

(f)  The  defimtions  of  standard 
performance,  maximum  positive  and 
negative  performance,  and  the  units  of 
measurement  may  be  negotiated  and 
will  vary  from  contract  to  contract.  Care 
must  be  taken,  however,  to  ensure  that 
the  performance  incentive  structure  is 
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bath  reflective  of  the  value  to  the 
Govenunent  of  the  various  performance 
levels  and  a  meaningful  incentive  to  the 
contractor. 

(g)  In  determining  the  value  of  the 
maximum  performance  incentive 
available  under  the  contract,  the 
contracting  officer  shall  follow  the 
following  rules. 

I  (1)  The  sum  of  the  total  potential 
award  fee  (including  any  base  fees)  plus 
the  maximum  positive  performance 
incentive  may  not  exceed  the 
limitations  in  FAR  15.903(d). 

(2)  The  individual  values  of  the 
maximum  positive  p)erformance 
incentive  and  the  total  potential  award 
fee  (including  any  base  fee)  shall  each 
be  at  least  one-third  of  the  total 
potential  contract  fee.  The  remaining 
one-third  of  the  total  potential  contract 
fee  may  be  divided  between  award  fee 
and  the  maximum  performance 
incentive  at  the  discretion  of  the 
contracting  officer. 

(3)  The  maximum  negative 
performance  incentive  for  research  and 
development  hardware  (e.g.,  the  first 
and  second  units)  shall  be  equal  in 
amount  to  the  total  earned  award  fee 
(including  any  base  fee).  The  maximum 
negative  performance  incentives  for 
production  hardware  (e.g.,  the  third  and 
all  subsequent  units  of  any  hardware 
items)  shall  be  equal  in  amount  to  the 
total  potential  award  fee  (including  any 
base  fee).  Where  one  contract  contains 
both  cases  described  above,  any  base  fee 
shall  be  allocated  reasonably  among  the 
items. 

3.  Section  1816.405  is  revised  to  read 
as  follows: 

S 1 81 6.405    Contract  clauses. 

S1S16.405-70    NASA  contract  clauses. 

(a)  As  authorized  by  FAR  16.405(e), 
the  contracting  officer  shall  insert  the 
clause  at  1852.216-76,  Award  Fee  for 
Service  Contracts,  in  solicitations  and 
contracts  when  a  cost-plus-award-fee 
contract  is  contemplated  and  the 
contract  deliverable  is  the  performance 
of  a  service.  When  provisional  award  fee 
payments  are  authorized,  use  Alternate 
I. 

Cb)  As  authorized  by  FAR  16.405(e), 
the  contracting  officer  shall  insert  the 
clause  at  1852.216-77,  Award  Fee  for 
Non-Service  Contracts,  in  soHcitations 
and  contracts  when  a  cost-plus-award- 
fee  contract  is  contemplated  and  the 
contract  deliverables  are  a  study,  design, 
hardware  or  other  end  items  for  which 
total  contractor  performance  cannot  be 
measured  until  the  end  of  the  contract. 

(c)  The  contracting  officer  may  insert 
a  clause  substantially  as  stated  at 
1852.216-83,  Fixed  Price  Incentive,  in 


fixed-price-incentive  solicitations  and 
contracts  utilizing  firm  or  successive 
targets.  For  items  to  be  subject  to 
incentive  price  revision,  identify  the 
target  cost,  target  profit,  target  price,  and 
ceiling  price  for  each  item. 

(d)  The  contracting  officer  shall  insert 
the  clause  at  1852.216-84,  Estimated 
Cost  and  Incentive  Fee,  in  cost-plus- 
incentive-fee  solicitations  and  contracts. 

(e)  The  contracting  officer  may  insert 
the  clause  at  1852.216-85,  Estimated 
Cost  and  Award  Fee,  in  cost-plus- 
award-fee  solicitations  and  contracts. 
When  the  contract  includes 
performance  incentives,  use  Alternate  I. 

(f)  Except  as  provided  at  1816.404- 
276,  the  contracting  officer  shall  insert 
a  clause  substantially  as  stated  at 
1852.216-88,  Performance  Incentive, 
when  (1)  a  CPAF  contract  is 
contemplated,  (2)  the  primary 
deliverable(s)  is  (are)  hardware,  and  (3) 
total  estimated  cost  and  fee  is  greater 
than  $25  million.  A  clause  substantially 
as  stated  at  1852.216-88  may  be 
included  in  lower  dollar  value  CPAF 
hardware  contracts  with  the  approval  of 
the  Procurement  Officer. 

PART  1852-50UCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Part  1852  is  amended  as  set  forth 
below: 

a.  Section  1852.216-76  is  revised,  and 
section  1852.216-77  is  added  to  read  as 
follows: 

$1852.216-76    Award  Fee  for  Service 
Contracts. 

As  prescribed  in  1816.405-70(a), 
insert  the  following  clause: 

Award  Fee  for  Snvice  Contracts 

(September  1993) 

(a)  The  contractor  can  earn  award  fee  from 
a  minimum  of  zero  dollars  to  the  maximum 
stated  in  NASA  FAR  Supplement  clause 
1852.216-85.  "Estimated  Cost  and  Award 
Fee"  in  this  contract 

(b)  Beginning  6*  months  after  the  effective 
date  of  this  contract,  the  Government  shall 
evaluate  the  Contractor's  performance  every 
6*  months  to  determine  the  amount  of  award 
fee  earned  by  the  contractor  during  the 
period.  The  Contractor  may  submit  a  self- 
evaluation  of  performance  for  each 
evaluation  period  under  consideration.  These 
self-evaluations  will  be  considered  by  the 
Government  in  its  evaluation.  The 
Government's  Fee  Determination  Official 
(FDO)  will  determine  the  award  fee  amounts 
based  on  the  Contractor's  performance  in 
accordance  with  lidentify  performance 
evaluation  plan).  The  plan  may  be  revised 
unilaterally  by  the  Government  prior  to  the 
beginning  of  any  rating  period  to  redirect 
emphasis. 

(c)  The  Government  will  advise  the 
Contractor  in  writing  of  the  evaluation 


results.  The  Contracting  Officer  will  issue  a 
unilateral  modification  to  the  contract  that 
will  recognize  the  award  fee  earned.  The 
Contractor  is  not  required  to  submit  a 
separate  voucher  for  earned  award  fee.  The 
[insert  payment  office]  will  make  payment 
based  on  the  unilateral  modification. 

(d)  The  amount  of  award  fee  which  can  be 
awarded  in  each  evaluation  period  is  limited 
to  the  amounts  set  forth  at  [identify  location 
of  award  fee  amounts].  Award  fee  which  is 
not  earned  in  an  evaluation  period  cannot  be 
reallocated  to  future  evaluation  periods. 

(e)  Award  fee  determinations  made  by  the 
Government  under  this  contract  are  not 
subject  to  the  Disputes  clause. 

*  A  period  of  time  greater  or  lesser  than  6 
months  may  be  substituted  in  accordance 
with  1816.404-272(8). 

Alternate  I 
(September  1993) 

As  prescribed  in  1816.405-70(a).  insert  the 
following  paragraph  (e)  and  reletter  existing 
paragraph  (e)  to  (f): 

(e)  (1)  Pending  a  determination  of  the 
amount  of  award  fae  earned  far  an  evaluation 
period,  a  portion  of  the  available  award  fee 
for  that  period  will  be  paid  to  the  contractor 

on  a (Insert  the  frequency  of 

provisional  payments  (not  more  often  than 
monthly)  basis.  The  portion  paid  will  be 

(Insert  percentage  (not  to  exceed  80 

percent)  for  provisional  payments)  percent  of 
the  current  period's  available  amount; 
provided,  however,  that  when  the 
Contracting  OfBcer  determines  that  the 
Contractor  will  not  achieve  a  level  of 
performance  commensurate  with  the 
provisional  rate,  payment  of  provisional 
award  fee  will  be  discontinued  or  reduced  in 
such  amounts  as  the  Contracting  Officer 
deems  appropriate.  The  Contracting  Officer 
shall  notify  the  Contractor  in  writing  if  it  is 
determined  that  such  discontinuance  or 
reduction  is  appropriate.  This  determinatiop 
is  not  subject  to  the  Disputes  clause. 

(2)  In  the  event  the  amount  of  award  fee 
earned,  as  determined  by  the  FDO,  is  less 
than  the  sum  of  the  provisional  payments 
made  for  that  period,  the  Contractor  will 
either  credit  the  next  payment  voucher  for 
the  amount  of  such  overpayment  or  refund 
the  difference  to  the  Government,  as  directed 
by  the  Contracting  Officer. 

(3)  Provisional  award  fee  payments  will 
[insert  "not"  if  appropriate]  be  made  prior  to 
the  first  award  fee  determination  by  the 
Government 

(End  of  clause) 

1852.216-77    Award  Fee  for  Norv-Service 
Contracts. 

As  prescribed  in  1816.405-70(b), 
insert  the  following  clause: 

Award  Fee  for  Non-Serrioe  Contracts 

(September  1993) 

(a)  The  contractor  can  earn  award  fee,  or 
base  fee,  if  any,  from  a  minimum  of  zero 
dollars  to  the  maximum  stated  in  NASA  FAR 
Supplement  clause  18S2.21&-8S,  "Estimated 
Cost  and  Award  Fee"  in  this  contract  All 
award  fee  evaluations,  with  the  exception  of 
the  last  evaluation,  will  be  interim 
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evaluations.  At  the  last  evaluation,  which  is 
final,  tbo  Contractor's  perfbnnance  for  the 
entire  contract  will  be  evaluated  to  determine 
total  earned  award  fee.  No  award  fee  or  base 
fee  will  be  paid  to  the  Contractor  if  the  final 
award  fee  evaluation  is  "poor/ 
unsatisfactory." 

(b)  Beginning  6*  months  after  the  effective 
date  of  this  contract  the  Government  shall 
evaluate  the  Contractor's  interim 
perforaiance  every  6*  months  to  monitor 
Contractor  performance  prior  to  contract 
completion  and  to  provide  feedback  to  the 
Contractor.  The  evaluation  will  be  performed 
in  accordance  with  \identify  performance 
evaluation  plan]  to  this  contract.  The 
Contractor  may  submit  a  self-evaluation  of 
{)erfbrmance  for  each  period  under 
consideration.  These  self-evaluations  will  be 
considered  by  the  Government  in  its 
evaluation.  The  Government  will  advise  the 
Contractor  in  %irriting  of  the  evaluation 
results.  The  plan  may  be  revised  unilaterally 
by  the  Government  prior  to  the  beginning  of 
any  rating  period  to  redirect  emphasis. 

(c)(1)  Provisional  payments  will  iinsert 
"not"  if  applicable]  be  made  under  this 
contract  Pending  the  final  evaluation, 
provisional  award  fee,  including  base  fee  if 
any.  payments  will  be  made  to  the  Contractor 
on  a  [insert  the  frequency  of  provisional 
payments  (not  more  often  than  monthly)] 
basis.  The  amount  of  award  fee.  including 
base  fee.  if  any.  which  will  be  provisionally 
paid  in  each  evaluation  period  is  limited  to 
the  lesser  of  tb»  interim  evaluation  score, 
applied  as  a  percentage,  or  80  percent  of  the 
award  fee  allocated  to  that  period  (see  [insert 
applicable  cite!)-  If  the  Government 
determines  that  (i)  the  total  amount  of 
provisional  fee  payments  will  apparently 
substarttially  exceed  the  anticipated  final 
evaluation  score,  or  (ii)  the  interim 
evaluation  is  "poor/unsatisfactory."  no 
provisional  fee  payment  shall  be  made  for 
that  period. 

(2)  The  Contracting  Officer  will  issue  a 
unilateral  modification  to  the  contract  that 
will  recognize  any  provisional  award  fee. 
including  base  fee  if  any,  paid,  for  the 
interim  performance  period  evaluated.  The 
Contractor  is  not  required  to  submit  a 
separate  voucher  for  provisional  fee 
payments.  The  [insert  payment  office]  will 
make  payment  based  on  the  unilateral 
modification. 

(3)  All  provisional  fee  p>ayments  will  be 
superseded  by  the  fee  determination  made  in 
the  final  award  fee  evaluation.  The 
Government  will  then  pay  the  Contractor,  or 
the  Contractor  will  refund  to  the 
Government,  the  difference  between  the  final 
award  fee  determination  and  the  cumulative 
provisional  fee  payments. 

(d)  Award  fee  determinations  made  by  th&. 
Government  under  this  contract  are  not 
subject  to  the  Disputes  clause. 

(End  of  clause) 

1852^16-83  and  1852.216-M    tAmemled] 

b.  In  1852.216-83,  the  reference 
•*1816.405-70(b)"  is  revised  to  read 


*  A  period  of  tinM  graatar  or  lesser  than  •  months 
may  be  substihiied  in  accordance  with  181ft. 404- 
272(«l. 


"1816.405-70(c)"  and  in  1852.21&-84. 
the  reference  "1816.405-70(c)"  is 
revised  to  read  "1816.405-70(d)." 

c.  Section  1852.21&-65  is  revised,  and 
section  1852.21&-88  is  added  to  read  as 
follows: 

iasr21»-8S    EsUmated  Cost  and  Award 
Fee 

As  prescribed  in  1816.405-70(e), 
insert  the  following  clause: 

Estimated  Coat  and  Award  Fee 

(September  1993) 

The  estimated  cost  of  this  contract  Is 

S .  The  maximum  available  award 

fee.  excluding  base  fee,  if  any.  is  S . 

The  baao  foe  is  S .  Total  estimated 

cost  base  fee.  and  maximum  award  fee  are 
S . 

Alteraalil 

(September  1993) 

As  prescribed  in  1816.405-70(e),  change 
the  title  to  read  ESTIMATED  COST.  AWARD 
FEE  AND  PERFORMANCE  INCENTIVE  ntd 
insert  the  following  sentence  at  the  end  of  the 
clause: 

The  maximum  positive  performance 

incentive  is  S .  The  maximum 

negative  performance  incentive  is  (1). 

(1)  For  research  and  development 
hardware  contracts,  insert  (equal  to  total 
earned  award  fee  (including  any  base  fee)]. 
For  production  hardware  contracts,  insert  ($ 
(total  potential  award  fee  amount,  including 
any  base  fee)] 

(End  of  clause) 


1852.216-88    Performance  incenthra 
As  prescribed  In  1816.405-70(f), 
insert  the  following  clause: 

Performance  Incentive 

(September  1993) 

(a)  A  performance  incentive  applies  to  the 
following  hardware  item(s)  delivered  under 
this  contract:  (1)  The  performance  incentive 
will  measure  the  performance  of  those  items 
against  the  salient  hardware  performance 
requirement  called  "unit(s)  of 
measurement"  e.g..  months  in  service  or 
amount  of  data  transmitted,  identified  below. 
The  performance  incentive  becomes  effective 
when  the  hardware  is  put  into  service.  It 
includes  a  standard  performance  level,  a 
positive  incentive,  and  a  negative  incentive, 
which  are  described  in  this  clause. 

(b)  Standard  performance  level.  At  the 
standard  performance  level,  the  Contractor 
has  met  the  contract  requirement  for  the  unit 
of  measiirement  Neither  positive  nor 
negative  incentives  apply  when  this  level  is 
achieved  but  not  exceeded.  The  standard 
performance  level  for  (t)  is  established  as 
follows:  (2) 

(2)  Positive  incentive.  The  Contractor  earns 
a  separate  positive  incentive  amount  for  each 
hardware  item  listed  in  paragraph  (a)  of  this 
clause  when  the  standard  performance  level 
for  that  item  is  exceeded.  'The  amount  earned 
for  each  item  varies  with  the  units  of 
measurement  achieved,  up  to  a  maximum 


positive  perfonnamce  incontive  ainouat  of  S 
(3)  per  item.  The  units  of  measurement  and 
the  incentive  amounts  associated  with 
achieving  each  unit  are  shown  Iwlow:  (4) 

(d)  Negative  incentive.  The  Contractor  will 
pay  to  the  Government  a  negative  incentive 
amount  for  each  hardware  item  that  feils  to 
achieve  the  standard  performance  level.  The 
amount  to  be  paid  for  each  item  varies  with 
the  units  of  measurement  achieved,  up  to  the 
maximum  negative  incentive  amount  of  $  ^5^ 
The  units  of  measurement  and  the  incentive 
amounts  associated  with  achieving  each  unit 
are  shown  below:  (6) 

(e)  The  final  calculation  of  positive  or 
negative  performance  incentive  amounts 
shall  be  done  when  performance  (as  defined 
by  the  unit  of  measurement)  ceases  or  when 
the  maximum  positive  incentive  is  reached. 

(1)  When  the  Contracting  Officer 
detannines  that  the  performance  fevel 
achieved  fell  below  the  standard  performance 
level,  the  Contractor  will  either  pay  the 
amount  due  the  Government  or  credit  the 
next  payment  voucher  for  the  amount  due,  as 
directed  by  the  Contracting  Officer. 

(2)  When  the  performance  level  exceeds 
the  standard  level,  the  Contractor  may 
request  payment  of  the  incentive  amount 
associated  with  a  given  level  of  performance, 
provided  that  such  payments  shall  not  be 
more  hequent  than  monthly.  When 
performance  ceases  or  the  maximum  positive 
Incentive  is  reached,  the  Government  shall 
calculate  the  final  performance  incentive 
earned  and  unpaid  and  promptly  remit  it  to 
the  contractor. 

(f)  If  performance  cannot  be  demonstrated, 
throu^  no  feult  of  the  Contractor,  within 
(insert  number  of  months  or  yearsi  after  the 
date  of  hardware  acceptance  by  the 
Government,  the  Contractor  will  be  paid 
[insert  percentage]  of  the  maximum 
performance  incentive. 

(g)  The  decisions  made  as  to  the  amount(s) 
of  positive  or  negative  incentives  are  subject 
to  the  Disputes  clause. 

(1)  Insert  applicable  item  number(s)  and/or 
nomendatura. 

(2)  Insert  a  specific  unit  of  measurement 
for  each  hardware  item  listed  in  (1)  and  each 
salient  characteristic,  if  more  than  one. 

(3)  Insert  the  maximum  positive 
performance  incentive  amount  (see 
1816.404-276(g)(l)  and  (2)). 

(4)  Insert  all  units  of  measurement  and 
associated  dollar  amounts  up  to  the 
maximum  performance  incentive. 

(5)  For  research  and  development 
hardware  contracts,  insert  (equal  to  total 
earned  award  fee  (including  any  base  fee)]. 
For  production  hardware  contracts,  insert 

($ (total  potential  award  fee  amount 

including  any  base  fee)]  (see  1816.404- 
276(g)(3)). 

(6)  Insert  all  units  of  measurement  and 
associated  dollar  amounts  up  to  the 
maximum  negative  perfbnnance  incentive. 

(End  of  clause) 

(FR  Doc  93-24728  Filed  10-7-93:  8:4S  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 

[Docket  No.  921185-3021;  UD.  100493B] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 

Service  {NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Rescission  of  a  closure. 

SUMMARY:  NMFS  is  rescinding  the 
closure  to  directed  fishing  for  pollock  by 
,  the  inshore  component  in  the  Aleutian 
Islands  subarea  (AI)  of  the  Bering  Sea 
and  Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to  fully 
utilize  the  allowance  of  the  total 
allowable  catch  (TAG)  of  pollock  for  the 
inshore  component  in  the  AI. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  A.l.t.,  October  4, 1993,  until  12 
midnight,  A.l.t.,  December  31, 1993. 


FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Resource 
Management  Specialist,  Fisheries 
Management  Division,  NMFS,  907-586- 
7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

The  directed  fishery  for  pollock  in  the 
AI  by  vessels  catching  pollock  for 
processing  by  the  inshore  component 
was  previously  closed  under 
§675.2G(a)(8)  on  April  9, 1993  (58  FR 
19213,  April  13, 1993). 

The  Regional  Director,  Alaska  Region, 
NMFS,  has  determined  that  the 
allowance  of  the  TAG  of  pollock 
allocated  to  the  inshore  component  in 


the  AI  has  not  been  reached.  Therefore, 
NMFS  is  rescinding  that  closure  and  is 
reopening  directed  fishing  for  pollock  in 
the  AI  for  vessels  catching  pollock  for 
processing  by  the  inshore  component 
effective  at  12  noon,  A.l.t.,  October  4, 
1993,  until  12  midnight,  A.l.t., 
December  31, 1993. 

Qassification 

This  action  is  taken  imder  §  675.20 
and  complies  with  E.0. 12291. 

List  of  Subjects  in  50  CFR  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  1801  et  seq. 
Dated:  October  4, 1993. 
Rkhard  H.  Schaefer, 

Director  of  Office  of  Fisheries  Conservation 

and  Management,  National  Marine  Fisheries 

Service. 

IFR  Doc  93-24754  Filed  10-5-93;  9:22  ami 
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Fedaral  RegiatM- 
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This  section  of  tfia  FEDERAL  REGISTER 
contaJns  noticw  to  the  pubte  of  the  proposed 
issuance  of  rules  and  regulations.  Tl>e 
purpose  of  these  r>otlcds  Is  to  give  Intei'ested 
persons  an  opportunity  to  parUdpate  In  the 
rule  rnaMng  prior  to  the  adoption  of  the  final 
rules. 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  121 

Small  Business  Size  Standards; 
Environmental  Services 

AGENCY:  Small  Business  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Small  Business 
Administration  (SEA)  is  proposing  a 
size  standard  of  S18.0  million  in  average 
annual  receipts  for  environmental 
services,  an  activity  which  involves 
work  identified  with  a  number  of 
different  functions  including: 
Preliminary  assessment,  site  inspection, 
testing,  remedial  investigation, 
feasibility  studies,  remedial  design, 
containment,  remedial  action,  and 
secvirity  and  site  closeouts.  SBA  views 
environmental  services  activities  as  an 
emerging  industry  in  which  firms 
perform  tasks  that  depart  from 
traditional  activities  in  any  one  industry 
as  presently  defined  under  the  Standard 
Industrial  Classification  System.  This  is 
expected  to  result  in  a  different  and 
distinct  industry  structure  in  which 
firms  tend  to  be  of  a  different  size  than 
firms  specializing  in  any  one  industry. 
DATES:  Comments  must  be  submitted  on 
or  before  December  7,  1993. 

ADDRESSES:  Send  Comments  to:  Gary  M. 
Jackson,  Director,  Size  Standards  Staff, 
U.S.  Small  Business  Administration, 
409  3rd  Street,  SW.  8th  Fl,  Washington, 
DC  20416. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  N.  Ray,  Economist,  Size 
Standards  Staff,  Tel:  (202)  205-6618. 
SUPPLEMENTARY  INFORMATION:  The  Small 
Business  Administration  (SBA)  is 
proposing  a  size  standard  of  $18.0 
million  for  the  activity  of  environmental 
services.  Environmental  services 
involves  the  restoration  of  a        / 
contaminated  environment  tp-an 
acceptable  condition  (usually  to 
accommodate  regulatory  requirements). 
In  many  situations,  a  wide  range  of 
activities  is  imdertaken  to  achieve  this 
result,  for  exampl;^,  preliminary 


assessment,  site  inspection,  testing, 
remedial  investigation,  feasibility 
studies,  remedial  design,  containment, 
remedial  action,  and  security  and  site 
closeouts.  SBA  believes  environmental 
services  is  an  emerging  industry  not 
explicitly  defined  under  the  present 
Standard  Industrial  Classification 
System.  This  proposed  size  standard  is 
the  same  as  was  in  effect  earlier  this 
year  on  an  interim  final  rule  basis  until 
vacated  by  a  court  order,  except  that  the 
accompanying  definition  of 
environmental  services  has  been 
revised. 

An  interim  final  size  standard,  similar 
to  that  proposed  in  this  rule,  was 
judicially  vacated  by  an  order  of  the 
United  States  District  Court  for  the 
District  of  Columbia  (Civil  Action  Na 
93-0711).  On  January  13. 1993.  SBA 
promulgated  an  interim  final  rule  which 
establi^ed  a  size  standard  of  $18.0 
million  for  the  activity  of  environmental 
services  (58  FR  4074).  On  June  23. 1993. 
the  District  Court  invalidated  this  size 
standard  on  the  basis  that  SBA  should 
have  obtained  public  comments  before 
implementing  the  size  standard.  On 
Augiist  9, 1993,  SBA  published  in  the 
Federal  Register  a  notice  on  this 
decision  (58  FR  42355).  Published 
elsewhere  in  this  Federal  Register  is  a 
final  rule  which  withdraws  the 
environmental  services  size  standard 
that  was  established  by  the  interim  final 
rule. 

SBA  continues  to  believe  that  the 
reasons  for  establishing  an 
environmental  services  size  standard  are 
valid  and  that  the  best  available  data 
support  a  size  standard  of  $18.0  million. 
The  purposes  of  this  proposed  rule  are 
twofold:  (1)  To  propose  a  size  standard 
of  $18.0  million  for  the  activity  of 
environmental  services  as  a  component 
of  SIC  code  8744,  Facilities  Support 
Management  Services,  and  (2)  to  request 
public  comments  on  this  proposal,  both 
as  to  the  industry  definition  and  as  to 
the  appropriate  industry  size  standard. 

Industry  Designation  for  Environmental 
Services 

Environmental  services  has  become 
an  expanding  area  of  Federal 
government  procurement.  Over  the  past 
year,  Federal  agencies  and  small 
businesses  have  expressed  concern 
about  the  appropriate  SIC  classification 
of  environmental  services.  A  distinct 
industry  designation  specifically 


describing  environmental  services  does 
not  exist  under  the  Standard  Industrial 
Classification  (SIC)  System.  Federal 
prociuements  for  environmental 
services,  therefore,  have  had  to  be 
classified  in  one  of  several  existing  SIC 
codes  which  inadequately  describe  the 
procurement's  true  natxire.  These  SIC 
codes  have  included:  Heavy 
Construction  (SIC  code  1629); 
Plastering,  Drywall.  Acoustical  and 
Insulation  Woik  (SIC  code  1742); 
Wrecking  and  Demolition  Work  (SIC 
code  1795):  Special  Trade  Contractors, 
Not  Elsewhere  Classified  (SIC  code 
1799);  Local  Trucking  Without  Storage 
(SIC  code  4212);  Refuse  Systems  (SIC 
code  4953);  Sanitary  Services,  Not 
Elsewhere  Classified  (SIC  code  4959); 
Architectural  and  Engineering  Services 
(SIC  codes  8711  and  8712);  Commercial 
Physical  and  Biological  Research  (SIC 
code  8731);  Testing  Laboratories  (SIC 
code  8734);  and  Management 
Consulting  (SIC  code  8742).  However, 
these  SIC  codes,  individually,  do  not 
fully  represent  the  true  nature  and  scope 
of  the  multiple  activities  involved  in 
environmental  services.  This  results  in 
confusion  and  inconsistency  among  the 
Federal  procuring  agencies  in  selecting 
the  proper  SIC  for  environmental 
services  procurements.  Further 
confusion  and  inconsistency  arises  in 
determining  which  procurements  can  be 
set  aside  for  small  business.  One  of  the 
principal  reasons  imderlying  the 
creation  of  a  new  environmental 
services  size  standard  is  to  resolve  the 
present  uncertainty  in  determining  the 
proper  SIC  of  procurements  involving 
environmental  services  activities  so  that 
contracting  officers  can  make  set-aside 
decisions  with  confidence. 

The  nature  of  environmental  services 
typically  involves  multimillion  dollar 
costs  spread  out  over  a  number  of  years. 
For  example,  among  the  smallest 
prooirements  recently  issued  by  Brooks 
Air  Force  Base  in  Texas  for 
environmental  services  have  been  multi- 
year  procurements  estimated  at 
approximately  $25.0  million,  or  about 
$5.0  million  to  $6.0  million  per  year 
over  five  years.  For  many  of  the 
industries  listed  above,  the  current  size 
standard  for  that  industry  would 
preclude  the  opportimity  to  set  aside 
procurements  for  small  business 
competition  since  businesses  at  or 
below  the  size  standard  would  lack  the 
capabilities  needed  to  perform  the 
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environmental  services  contract,  or  the 
successful  offeror  would  exceed  the  size 
standard  shortly  after  obtaining  such  a 
contract,  thereby  rendering  it  ineligible 
for  any  other  set-aside  contracting. 
Accordingly,  a  new  size  standard  is 
needed  which  takes  Into  consideration 
the  size  and  scope  of  environmental 
services  procurements  and  the  varying 
size  of  businesses  that  operate  in  the 
environmental  services  field. 

SBA  is  proposing  to  segment  a 
category  of  the  industry  of  Facilities 
Support  Management  Services  (SIC  cod6 
8744)  to  define  environmental  services 
under  SBA's  regulations.  SBA  will 
consider  estabhshing  a  separate 
industry  or  sub-industry  designation 
when  requested  and  when  changes 
within  industries  suggest  that  a  new 
industry  is  taking  shape  which  would 
have  a  different  structure  than  the 
traditional  industries  with  which  it  is 
associated  under  the  SIC  System 
designations  (13  CFR  121.301(c)).  This 
situation  exists  with  respect  to 
environmental  services  activities,  an 
activity  in  which  Federal  procurements 
have  expanded  significantly  in  recent 
years,  and  with  the  imposition  of 
rigorous  environmental  standards 
combined  with  the  Department  of 
Defense's  realignments  and  base 
closings. 

In  evaluating  a  new  emerging 
industry,  for  size  standard  purposes,  the 
SBA  must  consider  whether  the  activity 
under  consideration  for  a  distinct  size 
standard  is  a  component  of  a  larger  four- 
digit  SIC  code  industry  or  includes 
activities  which  are  incorporated  in 
several  SIC  industries.  Based  upon 
information  available  to  it,  SBA  believes 
the  latter  is  the  case  for  environmental 
services  activities.  As  indicated  above, 
many  different  SIC  codes  have  been 
used  because  they  reflect  a  portion  of 
the  work  performed  under 
environmental  services  and  the 
industries  of  firms  doing  part  of  the 
work.  Significantly,  these  industries 
have  widfely  varying  size  standards  and 
this  has  led  to  difiBculties  in  the  past  in 
implementing  small  business 
procurement  preference  programs  for 
environmental  services  activities  where 
the  procurement  involves  a  combination 
of  activities  from  these  industries. 

SBA  is  proposing  to  further  segment 
a  component  of  SIC  code  8744  to 
identify  environmental  services  due  to 
the  similar  characteristics  it  has  with 
Base  Maintenance,  also  a  component  of 
SIC  code  8744  with  its  own  size 
standard.  Both  involve  activities  that 
comprise  several  industries,  but  no 
single  industry  activity  represents  the 
majority  of  the  activities.  Also,  like  Base 
Maintenance,  a  great  majority  of 


environmental  services  activities  will 
occur  on  Federal  lands  and 
installations.  Thus,  both  the  multi- 
industry  composition  and  the 
dependence  of  both  activities  on  Federal 

Erocurements  suggest  a  close  similarity 
Btween  base  maintenance  and 
environmental  services. 

One  important  change  has  been  made 
to  the  definition  of  environmental 
services  contained  in  this  proposed  rule 
as  compared  with  the  interim  final  rule 
of  January  13, 1993.  The  proposed 
definition  requires  that  for  a  firm  to  be 
classified  under  environmental  services 
there  must  be  a  range  of  activities 
identified  with  separate  industries,  none 
of  which  constitutes  50  percent  or 
greater  of  a  firm's  revenues,  employees 
or  other  factors.  For  purposes  of  Federal 
procurement,  the  definition  tracks  the 
existing  language  within  footnotes  19 
and  20  to  SBA's  size  standard  table  (13 
CFR  121.601)  and  requires  that  there  be 
at  least  three  activities  associated  with 
separate  industries.  In  the  interim  final 
rule  of  January  13,  SBA  stated  an  intent 
to  combine  remedial  afctivities  which 
involve  three  or  more  activities  in 
different  industries  into  the  single 
industry  category  of  environmental 
services  activities  with  a  size  standard 
of  $18.0  million,  but  it  was  not  stated 
as  an  explicit  requirement  in  the 
definition  of  environmental  services.  As 
a  result,  some  agencies  were  not  aware 
of  this  intent  and  classified 
procurements  involving  activities  in 
only  one  or  two  industries  under 
environmental  services  rather  than 
under  the  appropriate  industry  activity. 
The  SBA,  in  this  rule,  is  making  this 
requirement  explicit.  This  definition 
should  clarify  the  SIC  designation  for 
environmental  services,  and  avoid 
situations  in  which  contracting  officers 
would  incorrectly  classify  prociu«ments 
involving  activities  primarily  associated 
with  one  industry  under  environmental 
services.  Such  procurements  should 
have  been,  and  should  continue  to  be, 
classified  by  that  primary  industry. 

SBA  received  thirty-one  comments  to 
its  request  in  the  January  13  interim 
final  rule.  Twenty-two  commentators, 
for  various  reasons,  argued  against  an 
environmental  services  size  standard  of 
any  kind.  Reasons  included  their 
disagreement  with  SBA's  contention 
that  the  environmental  services 
activities  is  an  emerging  industry, 
disagreement  with  a  receipts-based  size 
standard,  and  concerns  with  the  interim 
rule  being  in  conflict  with  the  Bfooks 
Act  and  the  Small  Business 
Competitiveness  Demonstration 
Program.  The  discussion  above 
explained  the  reasons  SBA  believes 
environmental  services  is  an  emerging 


industry,  and  believes  there  is  a  need  to 
establie^  a  separate  size  standard.  SBA's 
assessment  of  comments  concerning  the 
possible  conflict  between  the 
environmental  services  size  standard,  as 
proposed,  and  the  Brooks  Act  and  Small 
Business  Competitiveness 
Demonstration  Program  follows  below. 

SBA's  designation  of  environmental 
services  under  SIC  code  8744  in  its 
interim  rule  raised  concerns  by  some 
architecttual  and  engineering  firms, 
various  industry  associations,  and 
Federal  procuring  offices  that,  since 
environmental  services  often  involves  a 
high  proportion  of  architectural  and 
engineering  work,  utilizing  SIC  code 
8744  would  ignore  the  Federal 
government's  quaUfication-based 
selection  procedures  for  architectural 
and  engineering  services  required  under 
the  Brooks  Act  This  Act  stipulates  that 
a  different  contractor  selection  process 
(based  on  qualifications)  must  be  used 
for  architectural  and  engineering 
services  than  that  for  other  contracting 
activities  in  which  the  primary  criteria 
usually  focus  on  bid  price. 

The  SBA  believes  tnat  the  designation 
of  a  procurement  for  size  standard 
purposes  should  not  by  itself  affect  the 
applicability  of  statutory  requirements 
related  to  the  Brooks  Act,  or  any  other 
legal  requirements  (such  as  wage 
requirements  related  to  the  Davis  Bacon 
Act  or  the  Service  Contracts  Act).  It  is 
not  uncommon,  for  example,  for  a  single 
contract  to  have  more  than  one  product 
or  service  associated  with  it  and  for 
these  products  or  services  to  often  be 
individually  associated  with  industries 
with  more  than  one  size  standard.  In 
such  cases  SBA  provides  explicit 
guidance  as  to  the  classification  of  the 
prooirement  imder  one  size  standard 
based  on  the  principal  purpose  of  the 
procurement  and  the  relative  value  and 
importance  of  each  of  the  components 
in  the  procurement.  This  guidance, 
however,  refers  to  the  classification  of 
the  procurement  for  size  standard 
piirposes  only. 

Tne  classification  of  a  procurement  or 
a  component  of  the  procurement  for 
purposes  of  Brooks  Act  application 
depends  on  the  procurement's  statement 
of  work.  Pursuant  to  8  36.601-3(b)  of  the 
Federal  Acquisition  Regulations  (FAR), 
Title  48  of  the  Code  of  Federal 
Regulations,  the  Brooks  Act  procedures 
apply  to  a  contract  statement  of  work 
that  includes  both  architect-engineer 
services  and  other  services  "if  the 
statement  of  work,  substantially  or  to  a 
dominant  extent,  specifies  performance 
or  approval  by  a  registered  or  Ucensed 
architect  or  engineer." 

Similarly,  the  Davis-Bacon  Act 
requirements  apply  to  contracts  that  are 
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not  primarily  construction  if  the 
construction  work  to  be  performed 
under  the  contract  is  (1)  to  be  performed 
on  a  public  work  or  building,  (2) 
substantial,  and  (3)  separable  (FAR 
S  22,402(b)).  The  establishment  of  this 
size  standard  for  environmental  services 
Is  not  meant  to  affect  these  and  other 
statutory  requirements  for  specific  types 
of  procurements. 

There  is  nothing  inconsistent  with 
utilizing  the  environmental  services  size 
standard  and  associated  SIC  code 
designation  under  SIC  code  8744  if  the 
prooirement  satisfies  the  definition  of 
the  rule  and  at  the  same  time  follows  the 
dictates  of  the  Brooks  Act  or  the  Davis- 
Bacon  Act  to  the  extent  that  they  apply. 
Another  concern  raised  as  a  result  of 
the  interim  final  rule  was  whether  the    • 
establishment  of  an  environmental 
services  industry  designation  conflicted 
with  the  Small  Business 
Competitiveness  Demonstration 
Program.  Title  VII  of  Public  Law  100- 
656  established  the  Demonstration 
program  to  test  the  competitiveness  of 
small  business  in  the  Federal 
procurement  market  by  limiting  the  use 
of  small  business  set-aside 
procurements  under  certain  conditions. 
Four  industry  categories  have  been 
designated  to  participate  in  the  program: 
Architectural  and  Engineering  Services 
(including  surveying  and  mapping), 
construction,  refuse  systems  and  related 
services,  and  nonnuclear  ship  repair. 
SBA  does  not  believe  the  industry 
category  of  environmental  services,  as 
described  in  this  rule,  is  within  the 
scope  of  the  Demonstration  program. 
Under  the  Office  of  Federal 
Procurement  Policy  and  Small  Business 
Administration's  Pohcy  Directive  (58  FR 
19849)  governing  the  E)emonstration 
program's  implementation, 
procurements  classified  under  a 
construction  SIC  code  or  certain  Federal 
Procurement  Data  System  (FPDC) 
service  codes  for  the  architectural  and 
engineering  services,  nonnuclear  ship 
repair  and  refuse  systems  industries  are 
covered  by  the  program.  The  FPDC 
serxice  codes  for  environmental  services 
fall  under  FPDC  service  codes  FlOl- 
F999.  None  of  these  codes  is  listed  in 
the  Demonstration  program's  policy 
directive.  Furthermore,  under  the 
proposed  definition  for  environmental 
services,  if  50  percent  or  more  of  the 
proc\irement  is  identified  with  a 
specific  industry  activity,  such  as 
construction,  the  proper  industry 
classification  woilld  be  that  industry 
(i.e.,  construction)  rather  than  the 
environmental  service  industry 
category,  and  the  Demonstration 
prog'am  could  then  be  applicable. 


depending  upon  the  major  industry 
involved. 

Sin  Standard  (at  EnTironmental 
Senricee 

SBA  is  proposing  for  public  comment 
a  size  standard  of  $18.0  million  in 
average  aimual  receipts  for  the  activity 
of  environmental  services.  The 
following  section  outlines 
considerations  which  SBA  commonly 
uses  in  the  size  standard  decision 
process.  These  considerations  are 
reviewed  to  assist  the  pubhc  to 
comment  on  this  proposed  rule. 
Following  that  discussion,  another 
section  discusses  the  reasons  SBA 
believes  the  proposed  $18.0  million  size 
standard  is  appropriate. 

Factors  Influencing  the  Size  Standard 
Decision  Process 

In  considering  the  appropriateness  of 
a  size  standard,  SBA  evaluates  an 
industry  using  five  primary  factors.  The 
primary  factors  include:  Industry 
competition,  average  firm  size,  start-up 
costs,  distribution  of  firms  by  size  and 
the  impact  on  SBA's  programs. 
Preliminary  information  based  on  both 
established  data  sources  and  anecdotal 
information,  using  the  above  factors  as 
guidelines,  point  to  the  need  for  a 
relatively  high  size  standard  for  the 
activity  of  environmental  services. 
Information  relating  to  any  of  these 
factors  would  greatly  assist  SBA  in  its 
evaluation  of  the  acceptabiUty  of  the 
proposed  size  standard  for 
environmental  ser\'ices  activities  of 
$18.0  million  in  average  annual 
receipts.  However,  while  these  factors 
are  generally  considered  the  most 
important,  SBA  will  consider  and 
evaluate  all  relevant  information  that 
would  assist  it  in  assessing  this 
industry's  size  standard;  its  assessment 
of  relevant  factors  is  not  limited  to  these 
five  factors. 

As  an  indicator  ofindustry 
competition,  SBA  first  looks  at 
competition  within  the  industry  as 
measured  by  the  share  of  industry  sales 
controlled  by  producers  above  a 
relatively  large  firm  size.  In  this  case, 
SBA  would  be  most  interested  in 
obtaining  information  which  would 
indicate  industry  activity  for  firms 
active  in  environmental  services 
activities  that  individually  exceed  $25.0 
million  in  annual  sales  or  the  market 
share  of  the  largest  firms  in  an  industry. 
To  the  extent  that  economic  activity  is 
concentrated  in  an  industry  or  a 
component  of  an  indiistry  by  a  few 
relatively  large  producers,  SBA  tends  to 
set  higher  size  standards  to  assist  firms 
in  a  broader  size  range  to  compete  with 
firms  that  are  dominant  in  the  industry. 


If  this  pattern  occurs  for  environmental 
services  activities  to  a  greater  degree 
than  alternate  industry  activities  (e.g., 
construction,  sanitary  services,  refuse 
collection,  testing,  research  and 
development  and  engineering),  there 
would  De  a  justification  for  a  higher  size 
standard  for  this  activity. 

Average  firm  size  is  tne  second  factor 
considered  by  SBA.  SBA  tends  to  set 
higher  size  standards  in  industries  with 
high  average  firm  size  and  low  size 
standards  in  industries  with  low  average 
firm  size.  Any  information  which 
commentators  have  relating  to 
differences  in  the  average  size  of  firms 
active  in  environmental  services 
activities  as  contrasted  with  average 
firm  size  for  the  related  industries 
would  assist  SBA  in  evaluating  the  need 
for  a  separate,  distinct  size  standard  for 
environmental  services  activities. 

Indexes  of  start-up  costs  are  the  third 
factor  used  to  evaluate  size  standards. 
High  start-up  costs  affect  a  firm's  initial 
size  because  potential  entrants  into  an 
industry  must  have  sufficient  capital  to 
start  a  viable  business,  and  these  capital 
requirements  vary  significantly  by 
inaustry.  To  the  extent  that  firms  active 
in  environmental  services  activities 
have  greater  capital  expenses  than  firms 
active  in  related  industries,  the  SBA 
would  be  justified  in  considering  a 
higher  size  standard  for  the 
environmental  services  activities.  High 
average  start-up  costs  are  viewed  as  a 
justification  for  a  relatively  high  size 
standard,  while  low  average  start-up 
costs  are  usually  associated  with  smaller 
size  standards. 

The  fourth  factor — firm  size 
distribution — relates  the  proportion  of 
industry  sales,  employment  and  other 
economic  activity  accounted  for  by 
firms  of  different  sizes  within  an 
industry  to  its  size  standard.  If  the 
preponderance  of  an  industry's  output 
is  by  smaller  firms,  this  would  tend  to 
support  a  low  size  standard.  The 
opposite  would  be  the  case  for  an 
inaustry  in  whidi  firm  size  distribution 
indicates  that  output  is  concentrated 
among  intermediate  sized  and/or  large 
firms. 

The  fifth  factor  to  be  considered  is  the 
impact  of  the  proposed  size  standard  on 
SBA's  programs.  These  usually  involve 
a  calciuation  of  small  business  shares  of 
federal  procurement,  and  often  the  size 
of  federal  contracts  in  an  industry.  In 
general,  the  lower  the  share  of  Federal 
procurement  activity  by  small  firms  in 
an  industry,  and  the  greater  the  average 
size  of  Federal  contracts,  the  greater 
would  be  the  justification  for  a  higher 
size  standard.  Any  information  which 
commentators  may  have  relating  to  the 
impact  of  the  present  size  standards  or 
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the  proposed  size  standard  on  any  of 
SBA's  major  programs  could  affect  the 
decision  for  environmental  services. 

Selection  of  $18.0  Million  Size 
Standard 

As  already  discussed,  SBA  is 
proposing  a  size  standard  of  $18.0 
million  in  average  annual  receipts  for 
this  activity.  Because  environmental 
services  has  not  been  established  as  a 
separate  industry  imder  the  SIC  system, 
governmental  statistical  agencies  have 
not  collected  data  on  the  structural 
characteristics  of  firms  engaged  in 
environmental  services.  This  hinders 
SBA  in  its  evaluation  of  the  primary 
industry  factors  discussed  above;  and 
vmderscores  the  desirability  of  receiving 


additional  information  for  the  public. 
However,  data  available  to  SBA  on  firms 
active  in  environmental  service  work 
firom  private  data  sources  and  the  data 
on  known  procurement  activity  imder- 
taken  by  several  Federal  agencies 
together  provide  an  indication  of  the 
need  for  a  relatively  high  size  standard 
as  an  appropriate  size  standard  for 
environmental  services.  These  reasons 
are  discussed  below. 

In  lieu  of  data  on  firms  engaged  in 
environmental  services  from  standard 
statistical  sources,  such  as  the  U.S. 
Bureau  of  the  Census,  SBA  analyzed 
data  from  private  data  collection 
sources.  The  primary  soiuce  of  data 
influencing  this  proposed  size  standard 
is  Wards  Business  Directory,  a 


publication  which  describes  in  detail  a 
firm's  activities  within  its  industry 
classification.  It  is  possible  from  this 
data  source  to  determine  whether  a  firm 
is  active  in  environmental  services.  One 
of  the  largest  single  grouping  of  firms 
which  are  capable  of  performing 
envirorunental  services  is  listed  in 
Refuse  Systems  (SIC  code  4953);  and 
data  for  this  industry  are  listed  in  Table 
1.  This  table  first  portrays  the  larger 
industry  in  which  many  firms  spedaUze 
in  garbage  and  trash  collection 
activities.  However,  the  second  part  of 
this  table  separates  out  firms,  by  size, 
that  are  involved  in  environmental 
services  activities  from  the  larger 
industry. 


< 

Table  1.— Size  Distribution  of  Firms  in  Refuse  Systems 

[Total  Indtjstry  (SIC  4953)] 

Size  firm 

- 

Less  than 

lOOemptoy- 

ees 

100-249 
employees 

2S0-«99 
employees 

1,000-4,999 
employees 

5,000+ em- 
ptoyees 

Totsi 

Ni 

ATfber  of  firms  

44 
2.200 

29 
3,800 

19 
8,400 

11 
21.100 

5 

138,500 

104 

*nber  of  emptoyees 

174,000 

Firms  Speqauzinq  in  Environmental  Cleanup  Activities  in  SIC  Code  4953 


size  firm 


Less  than 
lOOempioy- 


100-249 
employees 


250-999 
employees 


1,000-4,999 
employees 


5,000+  enr>- 
ployees 


Total 


Number  of  firms  

Numt>er  of  employees 


28 
1.400 


14 
1,900 


10 
4,200 


10 
18,600 


4 
133,100 


66 

159,200 


Source:  Data  derived  from  Wards  Business  Directory  of  U.S.  Private  and  Public  Companies— 1992. 


The  data  in  this  table  clearly  indicate 
that  very  large  firms  are  more  involved 
in  environmental  services  activities  than 
smaller  firms.  The  larger  the  size  class 
of  firm,  the  more  likely  a  firm  will  have 
the  ability  to  perform  environmental 
services  activities.  This  table,  therefore, 
suggests  that  the  size  standard  for  firms 
involved  in  environmental  services 
activities  should  be  significantly  higher 
than  the  size  standard  of  $6.0  milUon 
for  the  refuse  systems  industry 
generally. 

A  preliminary  evaluation  of  the 
various  factors  associated  with  firms 
which  specialize  in  this  activity 
supports  the  indication  for  the  need  of 
a  size  standard  which  is  relatively  high 
among  SBA's  receipts-based  size 
standards.  The  primary  considerations 
influencing  this  view  stem  from  SBA's 
belief  that  relatively  large  companies 
will  have  to  be  involved  in  the  task 
given  the  size  and  sophistication  of 
Federal  government  remediation  efforts. 
This  effort  requires  highly  responsible 
and  competent  contractors  since  the 
liabiUty  of  both  the  government  and 


contractor  is  at  stake  given  the 
extraordinary  importance  of  the  cleanup 
work.  Most  mil  service  remediation 
projects,  such  as  tank  removal  and  site 
restoration  contracts,  are  multi-year 
projects  to  fall  in  the  $20  to  $30  million 
range  with  some  contracts  exceeding 
$100  million.  In  rare  cases,  contracts 
may  exceed  $1.0  billion  with 
contractors  subcontracting  much  of  the 
work  to  smaller  firms. 

Among  industries  typically  classified 
under  environmental  services,  the  larger 
the  size  class  of  firm,  the  more  Ukely 
that  it  includes  firms  that  have  the 
abiUty  to  do  environmental  services 
activities.  SBA  imcovered  this  pattern  in 
its  survey  of  SIC  4953  (Refuse  Systems). 
SBA  believes  a  similar  pattern  would 
logically  occur  in  other  industries  as 
well.  A  broad-based  pattern  would 
suggest  that  the  size  standard  for  firms 
involved  in  environmental  services 
activities  should  be  significantly  higher 
than  the  size  standard  for  most 
industries  into  which  this  activity  has 
been  categorized,  and  would  tend  to 
support  the  decision  to  raise  the  size 


standard  for  this  activity  to  a  level 
which  is  one  of  the  highest  size 
standards  among  industries  with 
receipts-based  size  standards. 

'  The  following  table  lists  industries 
and  their  size  standards  into  which 
environmental  services  activities  have 
been  classified  in  the  past  in  order  to 
provide  a  perspective  on  the  complexity 
of  contracting  in  the  absence  of  an 
envirorunental  service  size  standard. 


SIC 

Name 

Size  Standard 

1629 

Heavy  Constuc- 

tkxi.  NEC 

$17.0rT4ilk)a 

1795 

Wrecking  &  Dem- 

olition Wont 

$7.0  milikxi. 

1799 

Special  Trade 
Contractors, 

NEC 

$7.0  mJHion. 

4212 

Local  Trucking 

Without  Storage 

$12.5  miflion. 

4953 

Refuse  Systems  .. 

$6.0  million. 

4959 

Sanitary  Sen^k:8S, 

NEC 

$3.5  miHIon. 

8711 

Other  Engineering 

Servtaee 

$2.5  million. 
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SIC 

Name 

Size  standard 

8731 

C0ITWn6fCi8l, 

\  PhyskaJ  &  Bio- 
X^jicalRe- 

500  employees. 

8734 

Tssting  Labom- 
tortes 

$3.5  million. 

A  size  standard  of  $18.0  million  (as 
measured  by  the  annual  average  receipts 
of  a  firm  over  the  last  three  completed 
fiscal  years)  would  fall  at  the^very 
highest  level  of  the  receipts-based  size 
standards  among  industries  listed 
above.  It  woiild  better  reflect  the  size  of 
firms  needed  to  address  larger  sized 
contracts  in  this  area,  which  tend  to  fall 
in  the  $20  to  $30  million  range  over  the 
period  of  the  contract,  or  $5.0  million  to 
$6.0  million  per  year.  Moreover,  since 
SBA  is  requiring  that  procurements 
which  fall  in  this  category  by  composed 
of  activities  in  three  industries  with 
distinct  size  standards,  SBA  is  defining 
this  category  by  a  criteria  which  would 
naturally  encompass  larger 
procurements.  The  establishment  of  a 
size  standard  for  an  industry  that  is 
higher  than  most  of  the  size  standards 
for  industries  that  typically  make  up  its 
components  has  proven  successful  lor 
small  business  in  the  base  maintenance 
field.  Base  maintenance  has  a  size 
standard  of  $13.5  million  in  order  to 
accommodate  the  needs  of 
procurements  with  widely  disparate  and 
numerous  components.  If  a  procurement 
for  remediation  activities  is  composed 
of  only  one  or  two  industry  activities,  it 
would  be  classified  under  a  size 
standard  for  that  industry  which  best 
describes  the  procurement,  usually  one 
of  the  industries  listed  above.  This 
distinction  permits  Federal  agencies 
some  degree  of  discretion  in  structuring 
contracts  that  would  both  address  the 
remedial  requirements  of  the  Federal 
government  and  the  need  to  develop  a 
small  business  base  of  contractors  for 
this  industrj'/activity. 

The  selection  of  the  $18.0  milhon  size 
standard  level  for  environmental 
services  is  influenced  in  part  by  a  recent 
SBA  proposal  to  simplify  industry- 
based  size  standards  by  reducing  the 
number  of  size  standard  levels. 
Currently,  SBA  has  30  different  size 
standard  levels  covering  almost  1000 
industries.  On  December  31, 1992,  SBA 
published  a  proposed  rule  in  the 
Federal  Register  (57  FR  62515)  to 
reduce  the  number  of  size  standard 
levels  from  30  to  9.  The  nine  proposed 
size  standard  levels  were:  $5.0  million. 
$10.0  miUion,  $18.0  million  and  $24.0 
million  for  size  standards  based  on 
average  annual  receipts:  and  100,  500, 
750, 1000  and  1500  employees  for  size 


standards  based  on  number  of 
employees.  SBA  withdrew  that  proposal 
on  February  19, 1993  (58  FR  9131). 
However,  SBA  intends  to  re-propose  the 
simplification  of  industry-based  size 
standards  in  the  near  future  which  will 
contain  these  or  similar  size  standards. 
As  previously  discussed,  SBA  believes 
that  a  relatively  high  size  standard  is 
appropriate  for  this  industry.  Under 
SBA's  intended  policy  to  establish  size 
standards  only  at  certain  pre-estabUshed 
size  levels,  the  $18.0  million  level  is 
believed  to  be  the  most  appropriate  size 
standard  level  for  environmental 
services. 

Fourteen  comments  received  in 
response  to  the  interim  rule  discussed 
above  dealt  specifically  with  the 
appropriateness  of  $18.0  milUon  as  the 
size  standard.  Eight  of  the  14  comments 
were  in  complete  agreement  with  a  size 
standard  of  $18.0  million  for  the  activity 
of  environmental  services  as  a 
component  of  SIC  code  8744.  Six 
comments  specifically  disagreed  with 
the  establishment  of  a  size  standard  of 
$18.0  million  for  various  reasons.  Those 
not  in  agreement  with  the  $18.0  million 
suggested  that  either  an  employee-based 
size  standard  be  used,  which  generally 
equates  to  a  much  higher  receipts-based 
size  standard  than  $18.0  milUon,  or 
suggested  a  complicated  "tiering"  of 
size  standards  based  on  the  nimiber  of 
firms  in  different  size  classes.  As  is 
evident  bom  the  above,  comments 
received  specifically  on  the  $18.0 
million  size  standard  level  were  mixed. 
However,  as  discussed  above,  SBA's 
analysis  points  to  a  relatively  high  size 
standard  compared  to  size  standards  in 
effect  for  other  industries.  The 
comments,  while  helpful,  did  not 
provide  any  substantial  data  or 
information  which  would  indicate  a  size 
standard  other  than  $18.0  milUon  as  a 
more  appropriate  size  standard  for 
Bnvironmenta>services.  Noting  that 
several  commentators  were  proposing 
an  employee-ftased  size  standard.  SBA 
is  interested  injobtainine,^^  or 
information  inalv^tjjig''me  need  for  an 
employee-based  standard  in  the 
environmental  services  field.  SBA 
generally  uses  a  receipts-based  size 
standard  for  nonmanufacturing 
industries.  However,  SBA  will  consider 
an  employee-based  size  standard  if 
information  clearly  demonstrates  a 
receipts-based  size  standard  would  be 
inequitable  in  its  application  to 
environmental  services  firms. 

SBA  is  seeking  information  or  data 
which  would  either  support  an  $18.0 
million  size  standard  for  environmental 
services  or  suggest  the  need  for  a 
different  size  standard.  This  request  for 
public  comment  stems  frtim  the 


unavailability  of  statistical  data  on  the 
structural  characteristics  for  this 
Industry /activity  collected  by  Federal 
statistical  agencies  commonly  relied 
upon  by  SBA  in  establishing  size 
standards.  For  commenters  offering  a 
different  size  standard,  SBA  is  seeking 
data  which  would  provide  some 
perspective  of  the  magnitude  of 
differences  in  industry  structure  (e.g., 
average  firm  size  in  receipts  and  assets, 
size  distribution  of  firms,  the 
concentration  of  economic  activity 
among  a  few  firms,  etc.)  between  firms 
specializing  in  environmental  services 
activities  and  firms  speciaUzing  in 
activities  which  are  related,  such  as 
sanitary  services  and  refuse  collection 
and  disposal,  as  well  as  any  other 
information  which  supports  an 
alternative  size  standard. 

SBA  also  is  interested  in  obtaining 
comments  on  two  other  aspects  of  this 
proposed  size  standard:  (1)  Whether  this 
industry/activity  should  have  a  single 
size  standard  or  should  have  more  than 
one  size  standard  based  on  such 
considerations  as  the  toxicity  and 
difficulty  of  the  remediation  activities 
(i.e.,  the  cleanup  of  radioactive  waste 
might  jiistify  a  higher  size  standard  than 
the  cleanup  of  other,  less  toxic  waste), 
and  (2)  whether  the  proposed  definition 
of  environmental  services  adequately 
describes  the  full  range  of  activities 
associated  with  environmental  services, 
and  is  otherwise  appropriate. 

Comments  on  the  proposed  size 
standard,  o^cd^^nents  suggesting  other 
standards,  or  measures  of  size,  should 
also  address  the  questions  of: 

(1)  The  interaction  of  this  size 
standard  with  SBA's  programs; 

(2)  The  relative  levels  of  participation 
in  SBA  programs  anticipated  at  different 
size  standards: 

(3)  The  effect  of  this  proposed  size 
standard  or  the  commenter's  proposed 
alternative  size  standard  on  businesses 
within  the  industry;  and 

(4)  The  prospect  of  significant  new 
entries  into  these  businesses  in  response 
to  the  establishment  of  the  proposed 
size  standard  or  some  alternative  size 
standard; 

Compliance  With  Regulatory  Flexibility 
Act.  Executive  Orders  12291. 12612, 
12778,  and  the  Paperwork  Reduction 
Act 

General 

Based  on  all  available  information. 
SBA  believes  that  this  proposed  rule 
would,  if  finalized,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601,  et  seq.)  In  addition. 
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this  rule  constitutes  a  major  rule  for  the 
piirpose  of  Executive  Order  12291. 
Immediately  below  SBA  has  set  forth  an 
initial  regulatory  impact  analysis. 

(1)  Description  of  Entities  to  Which  This 
Rule  Applies 

Based  on  the  interest  in  a  recent 
environmeatal  services  conference  in 
SBA's  Region  VI  attended  by 
representatives  of  over  600  firms  and 
other  industry  information,  SBA 
estimates  that  300  to  1000  firms  would 
gain  eligibility  to  bid  on  procurements 
competed  under  various  small  business 
and  small  disadvantaged  business 
procurement  preference  programs  or  to 
seek  assistance  imder  SBA's  financial 
assistance  programs  if  the  proposed  rule 
is  adopted.  These  are  primarily  firms 
that  are  active  in  environmental  services 
and  cleanup  activities,  but  are  classified 
in  industries  such  as  construction, 
refuse  systems,  engineering, 
management  consulting,  and 
commercial  physical  and  biological 
research  and  development.  Since  the 
size  standards  for  all  of  these  industries, 
except  one,  are  significantly  less  than 
$18.0  million  in  average  annual 
receipts,  a  nimiber  of  firms  exceed  these 
industries'  size  standards  while  not 
exceeding  the  $18.0  million  size 
standard  that  SBA  is  proposing  for  this 
industry.  SBA  estimates  that  300  to 
1000  finns  would  presently  fall  in  this 
category.  However,  from  a  longer  term 

Eerspective,  more  firms  may  eventually 
6  impacted  if  the  proposed  standard  is 
adopted,  as  firms  develop  their 
capabiUties  in  response  to  one  of  the 
major  growth  areas  of  Federal 
procurement  and  the  private  sector. 

(2)  Description  of  Potential  Benefits  of 
the  Rule 

The  estabUshment  of  a  size  standard 
of  $18.0  million  would  open  up 
proairement  opportimities  to  hundreds 
of  small  firms  and  permit  Federal 
agencies  to  better  utilize  SBA  programs 
and  other  programs  (such  as  the  Small 
Disadvantaged  Business  (SDB)  Program 
of  the  Department  of  Defense)  which 
also  utilizes  SBA's  size  standards.  The 
amount  of  Federal  procurement  in  this 
area  is  projected  to  fall  in  the  billions  of 
dollars  on  a  yearly  basis.  It  is  possible 
that  over  a  ten  year  period,  federal 
contracting  may  exceed  $25  billion  for 
this  activity.  At  present,  many 
procurements  cannot  be  set-aside  for 
small  business  or  reserved  for  SDB  or 
.8(a)  firms  because  the  alternative  size 
standards  for  environmental  services 
work  are  considered  too  low.  The  result 
is  that  SBA's  preference  programs  for 
small  businesses  cannot  be  properly 
utlUzed  and  many  contracts  which 


could  be  performed  by  small  firms 
would  be  competed  on  an  unrestricted 
basis. 

In  SBA's  Business  Loan  Program,  it  Is 
estimated  that  approximately  ten 
additional  loans  amoimtlng  to  $5 
miUion  would  be  made  to  firms  newly 
eligible  to  participate  in  the  program  if 
the  proposed  standard  is  adopted.  This 
modest  estimated  impact  occtirs  since 
only  a  small  percentage  of  eligible  firms 
avail  themselves  of  this  program  in  any 
one  year,  especially  by  firms  at  the 
proposed  size  standard  level. 

(3)  Description  of  Potential  Costs  of  ^e 
Rule  r 

n 

The  potential  cost  of  the 
establishment  of  this  size  standard  are 
expected  to  be  minimal,  With  respect  to 
the  General  Business  Loan  Program,  no 
extra  costs  to  the  government  uiould 
result  from  the  establishment  of  this  size 
standard.  The  amoxmt  of  lending 
authority  SBA  can  make  or  guarantee  is 
estabhshed  by  appropriation. 

The  costs  to  Federal  procurement  are 
also  thought  to  be  minimal  for  two 
reasons:  First,  competition  between  two 
or  more  small  firms  must  exist  before  a 
contract  may  be  set  aside  for  small 
business.  Second,  set-asides  are 
expected  to  be  awarded  at  reasonable 
prices.  If  competition  and  reasonable 
pricing  do  not  exist  on  proposed  set- 
asides,  the  procuring  agencies  eire 
expected  to  issue  ixnrestricted 
procurements.  Thus,  losses  in  the  form 
of  increased  costs  to  the  government,  if 
any,  are  not  expected  to  be  significant. 

In  addition,  this  new  size  standard  is 
not  expected  to  have  significant  adverse 
effects  on  competition,  employment, 
investment,  price,  productivity, 
innovation  or  on  the  ability  of  U.S. 
based  businesses  to  compete  with 
foreign-based  biisinesses  in  domestic  or 
export  markets.  The  competitive  effects 
of  size  standard  revisions  differ  from 
those  normally  associated  with 
regulations  affecting  key  economic 
factors  such  as  the  price  of  goods  and 
services,  costs,  profits,  growth, 
innovations,  mergers  and  foreign  trade. 
Size  standards  are  not  thought  to  have 
any  appreciable  effect  oi}^any  of  these 
factors. 

(4)  Description  of  the  Potential  Net 
Benefits  of  the  Rule 

From  the  above  discussion,  SBA 
believes  that,  because  the  potential  costs 
of  this  rule  are  minimal,  the  potential 
net  benefits  would  approximately  equal 
the  potential  benefits.  The  impact  of  the 
size  standard  woiild,  if  adopted,  be 
concentrated  in  Federal  procurement. 


(5)  I>escription  of  Reasons  Why  This 
Action  Is  Being  Taken  and  Objectives  of 
the  Rule 

SBA  has  provided  above  in  the 
supplementary  information  a 
description  of  why  this  action  is  being 
taken  and  a  statement  of  the  reasons  for 
and  objectives  of  this  proposed  rule. 

(6)  Legal  Basis  for  this  Proposed  Rule 

The  legal  basis  for  this  rule  is  sections 
3(a]  and  5(b)  of  the  Small  Business  Act, 
15  U.S.C.  632(a),  634(b)(6),  637(a)  and 
644(c). 

(7)  Federal  Rules 

There  are  no  Federal  rules  which 
duphcate,  overlap  or  confUct  with  this 
final  rule.  SBA  has  statutorily  been 
given  exclusive  jurisdiction  in 
establishing  size  standards. 

(8)  Significant  Ahematives  to  Proposed 
Rule 

The  change  set  forth  in  this  rule 
attempts  to  establish  the  most 
appropriate  definition  of  small  business 
eUgible  for  SBA's  assistance  programs. 
There  are  no  significant  alternatives  to 
defining  a  small  business  other  than 
developing  an  alternate  size  standard. 
This  was  discussed  in  the 
supplementary  information  above. 

SBA  certifies  that  this  rule  will  not 
impose  any  requirements  subject  to  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C,  chapter  35.  SBA  certifies  that 
this  rule  wiR  not  have  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment  in 
accordance  with  Executive  Order  12612. 

For  purposes  of  Executive  Order 
12778,  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  section  2  of  that  order. 

List  of  Subjects  in  13  CFR  Part  121 

Government  prociirement. 
Government  property.  Grant  programs — 
business.  Loan  programs — business. 
Small  business. 

Accordingly,  part  121  of  13  CFR  is 
amended  as  follows: 

PART  121— {AMENDED] 

1.  The  authority  citadon  for  part  121 
continues  to  read  as  follows: 

Anthoritjr:  15  U.S.C  632(a),  and  634(b)(6), 
637(8)  and  644(c). 

2.  In  §  121.601  Major  Group  87,  is 
amended  in  the  table  by  revising  SIC 
code  8744  to  read  as  follows: 

1121.601    Standard  Industrial 
Classification  codas  and  size  standards. 
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SIC 

SIC  code 

Inl9e7. 

not  used  In 

1972) 


DMOlptton 
(N.EC.»no<  ( 
«^wre  ctassifiad 


Sizs 
stand- 
•rdsin 
number 
of  «n- 
ployMS 
or  mi- 
Ions  of 
doilars 


• 

•                                •                                • 

• 

8744*  „- 

_    Fadities  Support 
Management  Serv- 

tee8.'« 

$3.5 

Base  Maintenance^) 

135 

Environmental  Serv- 

^9J0 

ices.^' 

^Facmes  Management,  a  oornqonant  ol 
SIC  code  8744.  has  the  kMot^  defMOon: 
EstabOshments.  not  elsewhere  dassffled, 
wtvch  pro^de  owerafl  management  and  the 
personnel  to  perform  a  vailety  of  related 
support  ipervlces  In  operatino  a  complete 
fadlty  In  or  around  a  specmc  buMng,  or 
within  another  business  or  Government 
estabUshment  FadUttee  arrangement  means 
furnishing  three  or  more  personrtel  supply 
services  wtiidt  may  Indude,  out  are  not  Hmtted 
to,  secretarial  sen4cee,  typists,  telephone 
answering,  reproducflon  or  mimeograph 
sefvice,  mattng  service,  financial  or  busness 
managameit,  pubic  relaSons.  conference 
planning,  traMSl  arrangements,  word 
pfocessing.  maintaining  flies  and/or  Hbrariee, 
switchboard  operation,  writers,  t>oold(eepir)g, 
mirxK  office  equtpmerrt  maintenance  and 
repair,  uae  of  iriormation  systems  (not 
programming),  etc. 

MSIC  code  8744:  If  one  of  the  acth«iee  of 
base  maintanance,  as  defined  below,  can  be 
IderYflfled  wtth  a  separate  Industry,  and  that 
activ4tyjar  industry)  •ooountofor  Sdpereent  or 
more  or  the  vaiue  of  an  entire  contract,  then 
the  proper  size  atarvlard  shall  be  tfiot  for  the 
partxxjiar  kKlustry.  and  not  the  base 
maintenance  size  starxtard. 

"Base  Mainfnanoe"  corwtttules  Itwee  or 
more  separate  adtvMee.  TheadMtles  may  be 
either  service  or  special  trade  oonstruclton 
related  actMtlee.  As  services,  ttiese  activities 
must  each  be  in  a  separata  Inckjstry.  These 
acUv^ttes  may  Include,  but  are  not  Imlled  to, 
such  separata  mair^enance  activMes  as 
Janitonal  and  Custodial  Service,  Protective 
Guard  Servtee.  Commissary  Service,  Ftre 
Prevention  Service,  Safety  Engineering 
Service,  Meseenoer  Service,  ar>d  Grounds 
Maintenance  and  Larvtscaping  Service.  If  t<e 
contract  Invotves  the  use  of  spectai  trade 
contractors  (plumbing,  painting,  plasterir^, 
carpentering,  etc.),  all  sucti  spedaflzed  special 
trade  conskuction  aclMties  wHU  be  coraidered 
a  single  activity,  which  is  Base  Housing 
Maintenance.  This  Is  only  one  activity  of  base 
mainterurwe  and  two  additional  acUvttiee  must 
be  present  for  the  contract  to  be  considered 
base  malntenarwe.  The  size  starxlard  for  Base 
Housing  Maintenance  is  $7  mMon,  the  same 
size  standard  as  for  Special  Trade 
Contractors. 


B^SIC  coda  8744:  Environments  Seivfose 
Includes  concerns  primaiHy  «ngao«<l  In 
fumlsf^ng  a  range  of  eervlcoi  for  the 
rsmedtaflon  of  a  contaminated  environment  to 
an  acceptable  condHior^  such  as,  but  not 
Hrriled  to,  preliminary  assessment  site 
Inspection,  toeting,  remedial  Investigation, 
feasibility  Hudtos.  ramedM  diMign, 
containment,  remedial  action,  and  security  and 
sits  doeeouts.  If  any  particular  sendee 
assodaled  wflh  rBmedtaoon  activities  accounts 
for  SO  percent  or  more  of  a  concern's  total 
revenues,  empfoyses  or  other  (actors,  the 
concern's  primary  industry  shall  be  (hat  for  the 
paitlaiar  Indunry  and  not  environmental 
services. 

For  purposes  of  classifying  a 
Govemmant  procuiement  as 
environmental  services  under  SIC  code 
8744,  the  following  is  required:  (1)  That 
the  overall  purpose  of  the  procurement 
is  to  restore  a  contaminated 
environment  and  (2)  that  the 
prociuement  is  composed  of  activities  of 
three  or  more  separate  industries 
identified  with  separate  Standard 
Industria^flaasl^^tion  four-digit 
indusli^odes  orTlt^^ome  instances 
(e.g.,ynigineering}  smt 
su^omponents  of  four-di^tsindustiy 
codes  with  separate,  distinct  sixa 
Standards.  These  activities  may  include, 
but  are  not  limited  to.  such  separata 
industry  activities  as  Heavy 
Construction;  Special  Trade 
Construction;  Engineering  Services: 
Architectural  Services;  Management 
Services;  Refuse  Systems;  Sanitary 
Services,  Not  Elsewhere  Classified; 
Local  Trucking  Without  Strange; 
Pollutiai  Testing;  and  the  industry  of 
Commercial.  Physical  and  Biological 
Research.  However,  if  any  activity  in  the 
procurement  can  be  identified  with  a 
separate  iour-digit  industry  code,  or 
component  of  a  code  with  a  separate, 
distinct  size  standard,  and  that  industry 
accounts  for  SO  percent  or  more  of  the 
value  of  the  entire  procurement,  then 
the  proper  size  standard  shall  be  the  one 
for  that  particular  industiy,  and  not  the 
environmental  services  size  standard. 


Ersldns  B.  Bowks, 

Administrator. 

(FR  Doc.  93-24812  Filed  10-7-43;  8:4S  an] 
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DB>ART1IB<T  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Saeurtty  Admlniatration 

20CFRP«t41t 

[Reguiatione  Ma  1CI 

RtN0960-AC22 

SupplaaMtital  SacmHy  Incoma  for  the 
Agad,  BNnd,  and  DlaaMad; 
Continuatton  of  BanafRa  and  SpacM 
Blglbillty  for  Cartabi  Savaraly  Impaired 
RadplentaWhoWoflt 

AGCMCy  Social  Security  Administration. 
HHSS/ 


ACTION:  Proposed  rules. 


SUMMARY:  These  proposed  regulations 
reflect  dianges  made  by  section  2  and 
portions  of  section  4  of  the  Emplo)rment 
Opportunities  for  Disabled  Americans 
Act,  and  sections  5032  and  5033  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990.  These  statutes  amend  section 
1612(b)(4KBKii)  and  section  1619  of  the 
Social  Security  Act  (the  Act).  Section 
1612(b)(4KB)(ii)  provides  an 
impairment-related  work  expense 
exclusion  from  the  regular  supplementid 
security  income  (SSI)  income  counting 
ndes.  Section  1819  provides  incentives 
for  disabled  and  blind  SSI  recipients 
who  attempt  to  work.  The  efiiacts  of  the 
section  1619  amendments  made  by 
these  statutes  are  to  hbetalize,  simplify, 
and  make  permanent  section  1619  of  the 
Act.  In  adoition.  we  propose  related 
administrative  policy  changes  necessary 
to  carry  out  these  provisions. 

DATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
by  December  7, 1993. 

ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Conunissioner  of  Social  Security. 
Department  of  Health  and  Human 
Services.  P.O.  Box  1585,  Baltimore.  MD 
21235,  or  delivered  to  the  Office  of 
Regulations.  Social  Security 
Administration,  3-B-l  Operations 
Building,  6401  Secxuity  Boulevard, 
Baltimore,  MD  21235,  between  8  a.m. 
and  4:30  p.m.  on  regular  business  days. 
Comments  received  may  be  inspected 
during  these  same  hours  by  making 
arrangements  with  the  contact 
individual  shown  below. 

FOR  FURTHER  MPORMATION  COflTACT: 
Richard  M.  Bresnick.  Legal  Assistant. 
Office  of  Regulations,  Social  Security 
Administration,  6401  Security 
Boulevard.  Baltimore.  MD  21235.  (410) 
965-1758. 
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SUPPLEMENTARY  INFORMATION: 
General 

SSI  payments  are  designed  to  provide 
a  basic  level  of  support  for  certain  aged, 
blind  or  disabled  individuals.  A  number 
of  different  work  incentive  provisions 
have  been  incorporated  into  the  SSI 
program.  They  generally  enable  blind 
and  disabled  individuals  to  return  to 
work  or  to  increase  their  level  of  work 
activity  without  the  loss  of  SSI 
disabiUty  or  blindness  status.  Certain 
work  incentives  provide  some 
protection  to  individuals  from  having 
their  SSI  benefits  reduced  based  on  the 
increased  earnings.  Some  of  these 
provisions  also  permit  continued 
Medicaid  coverage  for  qualified 
individuals,  in  most  States,  evin  if  the 
earnings  preclude  any  SSI  casn 
payments. 

Under  the  law  in  effect  before  July  1, 
1987,  regular  SSI  benefits  (section  1611 
benefits)  were  not  payable  to  a  disabled 
SSI  recipient  who  worked  at  the 
substantial  gainful  activity  (SGA)  level 
after  a  9-month  trial  work  period.  Work 
at  the  SGA  level  resiUted  in  the 
cessation  of  disability  status  and,  thus, 
resulted  in  an  inability  to  requaUfy  for 
regular  SSI  benefits  without  the  filing  of 
a  new  SSI  application  if  the  work 
continued  after  a  15-month  extended 
period  of  eligibility.  Section  1619,  in 
effect  from  January  1, 1981,  through 
June  30, 1987,  permitted  payment  of 
special  SSI  cash  benefits  (section 
1619(a]  benefits)  to  disabled  recipients 
when  they  lost  eligibility  for  section 
1611  benefits  because  of  SGA.  Section 
1619(b)  provided  for  special  SSI 
eligibility  status  for  Medicaid  piuposes 
to  working  disabled  or  blind  individuals 
when  their  earnings  made  them 
ineligible  for  SSI  cash  payments. 
Transitions  between  the  various 
statuses,  particularly  after  the  extended 
period  of  eligibility,  were  complicated. 
Many  felt  that  the  complexity  deterred 
people  from  participating  in  the  section 
1619  program.  Amendments  to  the 
section  1619  program  enacted  in  1986 
addressed  these  concerns.  Specifically, 
sections  2  and  4  of  Public  Law  99-643 
made  permanent  and  provided  several 
improvements  to  sections  1619  (a)  and 
(b).  Four  years  later,  section  5032  of 
Public  Law  101-508  further  amended 
section  1619(b)  by  eliminating  the  65- 
year  age  limit  for  special  SSI  eligibility 
statiis  for  Medicaid  purposes.  In 
addition,  section  5033  of  Public  Law 
101-508  liberalized  the  impairment- 
related  work  expense  exclusion  of 
section  1612(b)(4)(B)(ii)  of  the  Act 


Proposed  Changes 

11.  Expiration  Date  of  Section  1619 

Section  2  of  Public  Law  99-643 
amended  section  201(d)  of  the  Social 
Secxirity  Disability  Amendments  of 
1980,  as  amended  by  section  14  of  the 
Social  Seamty  Disability  Benefits 
Reform  Act  of  1984,  to  remove  the 
expiration  date  of  Jime  30, 1987,  for 
section  1619  of  the  Act.  The  effect  of 
section  2  of  PubUc  Law  99-643  is  to 
make  section  1619  permanent  for  an 
individual  who  works  despite  a 
disabling  impairment  or  blindness. 
Regulations  at  §§  416.260  and  416.261 
provide  that  the  special  SSI  cash 
benefits  and  special  SSI  eligibility  status 
would  remain  in  effect  through  June  30, 
1987.  The  proposed  changes  at 
§§  416.260  and  416.261  reflect  removal 
of  the  expiration  date. 

2.  Section  1619(a}— Special  SSI  Cash 
Benefits 

Section  4  of  Public  Law  99-643 
amended  section  1619(a)  of  the  Act  to 
provide  for  special  SSI  cash  benefits  to 
an  individual  whose  earnings  exceed 
the  amoimt  designated  by  the  Secretary 
of  Health  and  Human  Services  (the 
Secretary)  to  represent  SGA  despite  a 
disabling  impairment,  provided  that 
individual  meets  certain  eligibility 
requirements. 

The  eligibility  requirements  for 
special  SSI  cash  benefits  contained  in 
our  regulations,  which  reflect  section 
1619(a)  before  Public  Law  99-643,  and 
the  proposed  changes,  which  reflect  the 
changes  to  section  1619(a)  made  by 
section  4  of  Public  Law  99-643,  and 
related  policy  changes  are  discussed 
below. 

Sections  416.262(a) 

•  These  regulations  require  an 
individual  to  have  been  eligible  for 
regular  SSI  benefits,  special  SSI  cash 
benefits,  or  State  supplementary 
payments  in  the  month  immediately 
prior  to  the  month  of  eligibility  imder 
1619(a). 

Proposed  regulations  reflect  the 
change  in  the  requirement  for  eligibility 
under  section  1619(a),  as  amended  by 
section  4  of  Public  Law  99-643,  that  the 
individual  was  eligible  to  receive  a 
regular  SSI  benefit  or  federaUy 
administered  State  supplementary 
payment  based  on  disability  in  a  month 
before  the  month  for  which  eligibility  is 
being  determined.  The  month  the 
individual  was  eligible  for  a  regular  SSI 
benefit  or  federally  administered  State 
supplementary  payment  may  not  be  in 
a  prior  period  of  eligibility  which  has 
been  terminated  piusiiant  to 
§S  416.1331-416.1335. 


Sections  416.262(c) 

•  These  regulations  require  that  an 
individual  continue  to  have  a  disabling 
impairment. 

Proposed  regulations  do  not  change 
this  requirement. 

Sections  416.260.  416.261.  and 
416.262(b) 

•  These  regulations  require  that  an 
individual  be  ineligible  for  regular  SSI 
benefits  imder  section  1611  of  the  Act 
because  of  a  demonstrated  ability  to 
engage  in  SGA.  Thus,  an  actual  SGA 
determination  must  be  made  which 
includes  deciding  whether  an 
individual's  earnings,  as  described  in 
§  416.1110,  in  a  month  subsequent  to  a 
month  of  initial  SSI  eligibility  exceed 
the  amount  designated  by  the  Secretary 
ordinarily  to  represent  SGA  in  order  to 
determine  whether  the  individual 
qualifies  for  special  SSI  cash  benefits  in 
lieu  of  regular  SSI  benefits. 

Under  the  proposed  regulations,  the 
individual  is  eligible  for  benefits  under 
section  1619(a)  when  his  or  her  gross 
earned  income  exceeds  the  amount 
designated  as  the  SGA  level  (currently 
$500  per  month).  Because  actvial 
monthly  determinations  of  SGA  are  not 
required  to  be  made  before  an 
individual  moves  fit)m  section  1611  to 
1619(a)  status,  gross  earned  income 
rather  than  earnings  will  be  used.  This 
is  consistent  with  Congress'  intent,  as 
shown  in  the  legislative  history  of 
section  1619,  to  simplify  the  transition 
between  benefit  statuses,  to  limit  actual 
determinations  of  eligibility,  and  to  ease 
the  administration  of  the  section  1619 
program.  For  disabled  individuals 
otherwise  eligible  for  a  cash  benefit,  the 
only  distinction  between  regular  benefit 
status  under  section  1611  and  section 
1619(a)  status  will  be  whether  or  not 
their  gross  earned  income  exceeds  the 
SGA  level  Section  1619(a)  of  the  Act 
does  not  apply  to  the  blind  because 
earnings  of  blind  individuals  are  not 
subject  to  an  SGA  test  under  the  SSI 
program. 

Section  416.262(d) 

•  These  regulations  require  that  the 
individual  "continue  to  meet"  all  of  the 
nondisability  requirements  for 
eligibility  for  SSI  benefits. 

Proj^ttsed  regulations  provide  that  in 
order  t^rbe  eligible  for  special  SSI  cash 
benefip,  kn  individual  must  "meet"  all 
nondi|ability  requirements  for  SSI 
eligibility.  Tliis  change  reflects  the 
amendment  to  section  1619(a)  made  by 
section  4  of  Public  Law  99-643  which 
removes  the  former  statutory 
requirement  that  an  individual 
"continue  to  meet"  all  nondisability 
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requirements  for  eligibility  for  SSI 
benefits  in  the  monUi  for  which  the 
determination  is  being  made,  thus 
pwmitting  ehgibiHty  for  special  SSI 
cash  bene^ts  following  a  month  or 
months  of  suspension. 

3.  Section  1619(b)— Special  SSI 
Eligibility  SbiUiS 

Section  4  of  Public  Law  99-643  and 
section  5032  of  Public  Law  101-508 
amended  section  1619(b)  of  the  Act  to 
provide  changes  in  the  eligibility 
requirements  for  special  SSI  eUgibility 
status.  The  changes  are  discussed 
below. 

Section  416^64 

•  These  regulations  provide  that 
special  SSI  eligibility  status  appUes  only 
for  purposes  of  establishing  or 
maintaining  eligibility  for  Medicaid. 

The  proposed  regulations  add  that 
special  SSI  eligibibty  status  also  applies 
for  purposes  of  reacquiring  status  as 
eligible  for  regular  or  special  SSI  cash 
benefits. 

Section  416^65 

•  These  regulations  require  that  an 
individual  be  under  age  65  to  be  eligible 
for  special  SSI  eligibility  status. 

Proposed  regulations  reflect  that 
section  5032  of  Public  Law  101-508 
removes  this  limitation  effective  May  1, 
1991. 

Section  416  J65 

•  These  regulations  require  an 
individual  to  have  been  eligible  to 
receive  a  regular  SSI  benefit,  a  special 
SSI  cash  benefit,  or  a  State 
supplementary  payment  in  the  month 
immediately  prior  to  the  first  month  of 
eligibility  for  special  SSI  eligibility 
statiis. 

Proposed  regulations  refiect  the 
change  in  a  requirement  for  eligibility 
under  section  1619(b),  as  amended  by 
section  4  of  Public  Law  99-643  by 
providing  that  an  individual  must  have 
eligibility  for  a  regular  SSI  benefit  or  a 
federally  administered  State 
supplementary  payment  in  a  month 
before  the  month  for  which  eligibiUty 
for  special  SSI  eligibility  status  is  being 
determined.  The  month  the  individual 
was  eligible  for  a  regular  SSI  benefit  or 
federally  administered  State 
supplementary  payment  may  not  be  in 
a  prior  period  of  eligibility  which  has 
been  terminated  pursuant  to 
§§416.1331-416.1335. 

Sections  416.265(a)  and  416.267 

•  These  regulations  provide  that  an 
individual  must  continue  to  be  blind  or 
continue  to  have  a  disabling  impairment 


in  order  to  be  eligible  for  the  special  SSI 
eligibility  status. 

Proposed  regulations  do  not  diacge 
this  requirement 

Section  416.265(b) 

•  These  regulations  require  that  an 
individual,  except  for  earnings, 
"continue  to  meet"  all  the  nondisability 
requirements  for  SSI  eligibility  to  be 
eUgible  in  the  month  for  which  the 
determination  is  being  made. 

Proposed  regulations  provide  that  an 
individual  must  "meet"  all 
nondisabiUty  requirements,  except  for 
earnings,  for  eligibility  for  SSI  benefits 
to  be  eligible  for  the  special  SSI 
eligibility  status  (§  416.265(b)).  This 
change  reflects  the  amendment  to 
section  1619(b)  made  by  section  4  of 
Public  Law  99-643  which  removes  the 
former  statutory  requirement  that  an 
individual,  except  for  earnings, 
"continue  to  meet"  all  the  nondisability 
requirements  for  SSI  eligibility  to  be 
eligible  in  the  month  for  which  the 
determination  is  being  made,  thus 
permitting  eligibility  following  a  month 
or  months  of  suspension. 

Section  416.265(c) 

•  These  regulations  require  that  the 
termination  of  an  individual's  eligibility 
for  Medicaid  would  seriously  inhibit  the 
individual's  ability  to  continue  working. 

Proposed  regulations  do  not  change 
this  requirement 

Section  416.265(d) 

•  These  regulations  require  that  an 
individual's  earnings  not  be  sufficient  to 
allow  the  individual  to  provide  a 
reasonable  equivalent  of  the  benefits 
(SSI  benefits,  federally  administered 
State  supplementary  payments,  and 
Medicaid)  which  would  be  available  if 
the  individual  did  not  have  those 
earnings. 

Proposed  regulations  do  not  change 
this  requirement;  however,  publicly 
funded  attendant  care  services  will  be 
considered  for  purposes  of  sufficiency 
of  earnings  determinations. 

Section  416.268 

•  These  regulations  provide  that  the 
individual  must  need  Medicaid 
eligibility  in  order  to  continue  to  work 
(§  416.265(c)).  Need  is  evidenced  by  a 
signed  statement  fi-om  the  indiWdual 
regarding  use  of  Medicaid  benefits  in 
the  current  month  and  past  12  months, 
or  when  there  has  been  no  past  use,  by 
the  individual's  identified  expect^titms 
of  use  in  the  next  12  months.  The 
regulations  do  not  now  provide  for 
consideration  of  unexpected  medical 
expenses.  The  individual's  allegations 
regarding  past  use  are  verified  with  the 


service  provider*  or  agency 
administering  the  Medicaid  program  in 
the  State. 

The  proposed  regulations  add  the 
provision  that  an  individual  may  also 
establish  the  need  for  Medicaid 
eligibility  by  showing  that  Medicaid 
benefits  would  be  needed  to  pay  for 
unexpected  medical  expenses  in  the 
next  12  months  (§  418.268).  This  policy 
change  adds  consideration  of  the 
individual's  ability  to  pay  for 
unexpected  medical  expenses  to  the 
fectors  that  can  meet  the  statutory 
requirement  that  termination  of 
Medicaid  would  serioiuly  inhibit  the 
individiud's  ability  to  continue  working. 
We  beUeve  the  proposed  change  is 
consistent  with  the  purpose  of  Public 
Law  99-643  because  such  individuals,  if 
not  accorded  section  1619(b)  status, 
might  be  forced  to  stop  working  in  order 
to  get  Medicaid  to  pay  for  unexpected 
medical  expenses.  This  proposed 
change  will  enable  individuals  without 
recurring  medical  expenses  or 
expectation  of  expenses  to  meet  the 
requirement  if  they  cannot  provide  for 
their  own  medical  care.  We  are  also 

f>roposing  to  delete  paragraphs  (b)  and 
c)  of  §  416.268  which  require  an 
individual's  signed  statement  about  use 
or  expected  use  of  Medicaid  and 
verification,  as  necessary,  of  past 
services  with  the  service  providers  or 
the  State  agency  administering  the 
Medicaid  program.  This  proposed 
change  will  permit  determinations  of 
the  need  for  Medicaid  in  order  to 
continue  working-to  be  made  based  on 
information  provided  by  the  individuaL 
Our  operational  experience  shows  that 
the  individual's  knowledge  about  use  or 
expected  use  of  Medicaid  is  almost 
always  valid  and,  therefore,  verification 
results  in  uimecessary  administrative 
burdens  and  costs. 

Section  416.269 

•  These  regulations  require  that  the 
individual  have  insufficient  earnings  to 
provide  a  reasonable  equivalent  of  the 
SSI  benefits.  State  supplementary 
payments,  and  Medicaid  benefits  which 
would  be  available  absent  those 
earnings  (§  418.265(d)).  Insufficiency  of 
earnings  is  determined  (§  416.269)  by  a 
comparison  of  actual  and/or  anticipated 
gross  earnings  for  the  12-month  p«iod, 
beginning  writh  the  month  for  which 
special  SSI  eligibihty  status  is  being 
determined,  with  a  threshold  amount 
for  the  individual's  State  of  residence. 
The  threshold  amotmt  is  determined 
using  the  amount  of  gross  earnings  that 
it  would  take  to  reduce  to  zero  the 
Federal  SSI  benefit  and  State 
supplementary  payment  for  an 
individual  with  no  other  income  hving 
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in  his  or  hsr  own  household  and  \h» 
average  Medicaid  expenditures  for 
disabled  SSI  cash  recipients  for  the 
State  of  residence.  If  an  individual's 
fffos  earnings  exceed  the  State 
threshold  amount,  a  second  comparison 
is  done  which  compares  the  earnings 
with  an  individualized  threshold. 

Proposed  regulations  reflect  the 
statutory  eiqiansion  of  the  factors 
considered  in  determining  the 
sufficiency  of  a  person's  earnings.  In 
addition  to  the  &ctors  discussed  in  the 
preceding  paragraph,  the  individuahzed 
threshold  determination  will  also 
consider  any  amcucts  excluded  as 
impairment-related  work  expenses  or 
wtxic  expenses  of  the  blind,  amounts 
used  or  set  aside  for  use  under  an 
approved  plan  for  achieving  self- 
support,  and  the  value  of  any  publicly 
fubaed  attendant  care  services. 

Proposed  regulations  add  §  416.269(d) 
which  explains  that  the  value  of 
attendant  care  services  will  be 
considered  for  purposes  of  sufficiency 
of  earnings  determinations  discussed 
previously  if  the  services  are  provided 
by  a  paid  attendant,  needed  to  assist 
with  work-related  and/or  individual 
functions,  and  paid  from  Federal.  State, 
or  local  funds. 

Proposed  regidations  add  §  416.269(e) 
to  reflect  the  requirement  of  section  4  of 
PabUc  Law  99-643,  which  amended 
section  1619(b),  that  determinations  of 
sufficiency  of  earnings  will  be  based  on 
information  and  data  updated  no  less 
frequently  than  annually. 

•  These  regulations  at  §  416.269 
predate  retrospective  monthly 
eccoimting  and  refer  to  "calendar 
quarter"  rather  than  "month"  for  the 
beginning  of  the  comparison  period. 

Proposed  regulations  revise  the 
language  of  §.416.269,  which  predates 
retrospective  monthly  accounting,  and 
provides  for  using  the  month,  rather 
than  the  calendar  quarter,  for  which 
eligibility  for  special  SSI  eligibility 
status  is  being  determined  as  the 
beginning  of  the  12-month  period  for 
which  it  will  be  determined  whether  an 
individual's  earnings  are  sufficient  to 
replace  benefits  which  would  be 
available  in  the  absence  of  such 
earnings. 

4.  Impairment-Related  Work  Expense 
Change 

Section  4l6.lll2(cHS} 

•  The  regulations  at  §  416.1112(c)(5) 
require  that  disabled  individuals  must 
first  est^lisfa  SSI  (Federal)  eUgibiUty 
without  use  of  the  impairment -related 
work  expense  exclusion.  Once  an 
individual  qualifies  for  the  use  of  this 
exclusion,  that  exclusion  is  used  in 


determining  cootimiing  eligibility  for  as 
long  as  be  or  she  remains  continuously 
eligible  for  a  regular  or  special  SSI  casai 
benefit  or  for  a  federally  administered 
clonal  State  supplement.  However,  in 
order  for  an  individual  who  lefi  special 
SSI  eligibility  status  under  section 
1619(b)  to  return  to  cash  payment 
st^us,  he  or  she  had  to  meet  the 
eligibility  requirements  without  use  of 
the  impairment-related  work  expense 
exclusion. 

In  enacting  Public  Law  99-643, 
Congress  recognized  that  disabled 
individuals  who  make  work  attempts 
may  not  be  able  to  follow  a  steady 
progression  from  regular  SSI  status 
under  section  1611  of  the  Act  to  special 
SSI  cash  benefit  status  under  section 
1619(a),  to  special  SSI  eUgibility  status 
imder  section  1619(b),  and  then  to  a 
status  of  complete  independence.  In 
reality,  such  individuals  tend  to  have 
setbacks  which  may  cause  a  drop  in 
earnings  and,  therefore,  a  change  in 
eligibility  status.  According  to  the 
legislative  history  of  Public  Law  99-643. 
it  was  the  intent  of  Congress  to  provide 
for  easy  transition,  in  either  direction, 
among  the  various  categories  of  benefits. 

Proposed  regulations,  in  response  to 
the  intent  of  Congress  as  expressed  in 
Public  Law  99-643,  would  change 
§  416.1112(c)(5)  to  facilitate  easier 
movement  between  different  benefit 
statuses.  TTie  proposed  regulations 
pre  .ide  that  for  periods  prior  to 
December  1, 19SN),  an  individual  who 
remained  continuously  eligible  for  a 
benefit  under  section  1611, 1616  (if 
supplementation  is  federally 
administered),  1619(a),  or  1619(b)  of  die 
Act,  continued  to  quahfy  for  the 
impairment-related  work  expense 
exclusion  in  determining  financiid 
eUgibility  for  SSI. 

m  addition,  effective  for  periods  aiter 
November  30,  1990,  section  5033  of 
Pubhc  Law  101-508  removed  the 
requirement  that  en  individual  must 
establish  eligibility  without  benefit  of 
the  impairment  related  work/expense 
exclusion.  / 

These  changes,  consistent  with 
Congressional  intent,  will  allow  an 
individual  to  move  more  freely  between 
the  different  benefit  statuses. 

5.  Administmtive  Actions  Under  Section 
16J9(ai 

In  addition  to  the  changes  already 
discussed,  these  proposed  regulations 
contain  changes  which  we  believe  are 
consistent  with  the  legislative  intent  of 
Public  Law  99-643  to  simplify  the 
administration  of  section  1619  of  the 
Act  and  facilitate  transition  among  the 
various  categories  of  benefits.  We 
propose  to  revise  ciurent  regulations  at 


§S  416.1402  and  416.1403  with  regard  to 
initial  determinations  in  order  to  state 
our  policy  on  determinations  involving 
transitions  between  sections  ISll, 
1619(a),  and  1619(b)  of  the  Act. 

We  propose  to  revise  S  416.1402(a)  to 
clarify  that  initial  determinations 
regarding  SSI  benefits  include,  but  are 
not  Umited  to,  determinations  abouCi 
ehgibility  for  or  the  amount  of  SSI 
benefits  or  special  SSI  cash  benefits, 
except  actions  solely  involving 
transitions  to  eligibUity  between  these 
types  of  benefits.  We  propose  to  revise 
§  416.1402(b)  to  clarify  that  the 
administrative  actions  of  "suspension" 
and  "termination"  pertain  to  special  SSI 
eligibihty  status  undo-  section  1619(b) 
as  well  as  SSI  cash  benefits  under 
section  1611  or  section  1619(a). 

Current  regidations  at  §416. 1402(h) 
provide  that  a  determination  about 
whether  an  individual  is  eligible  for 
special  SSI  cash  benefits  under 
§416.262  (section  1619(a)  status)  is  an 
initial  determination.  We  propose  to 
delete  §  416.1402(h)  and  redesignate  the 
subsequent  paragraphs.  The  proposed 
change  recognizes  that  transition  alone 
from  eligibiiitj'  for  regular  SSI  benefits 
under  section  1611  of  the  Act  to 
eligibility  for  special  SSI  cash  benefits 
under  section  1619(a)  and  vice  versa 
generally  has  little  practical  tftecX  on  an 
individual.  The  change  will  allow 
movement  between  ^e  statuses  to  be 
made  with  fewer  steps,  saving  time  and 
edministrativB  expense.  We  beheve  this 
diange  is  consistent  with  Congress' 
intent  to  simplify  the  transition  between 
benefit  statuses. 

In  addition,  we  propose  to  revise 
§  416.1403(a)  to  include  in  the  list  of 
administrative  actions  that  are  not 
initial  determinations,  transitions  from 
section  1611  to  1619(a)  eligibility  or 
section  1619(a)  to  1611  eligibihty.  If  a 
recipient's  section  1611  or  16l9(d] 
benefits  are  adversely  affected  (i.e.. 
reduced,  su^ended,  or  terminated)  for 
a  reason  unrelated  to  his  or  her  medical 
condition  at  the  time  of  the  shift,  sudi 
planned  action(s)  will  continue  to  be 
subject  to  advance  notice  of  benefit 
reducticHi,  suspension,  or  termination 
and  be  covered  as  Initial  determinations 
under  §  416.1402(b).  If  an  individual's 
benefit  amount  increases,  an  initial 
determination  is  made  under 
§  416.1M2(a).  Determinations  about  «n 
individual's  disability  are  also  initial 
determinations  under  §416.1402. 

Current  §  416.1402(1)  provides  that  a 
determination  about  wl^ther  an 
individual  is  eligttile  for  special  SSI 
eligibility  status  under  §  416.265  is  an 
initial  determinatioa.  The  reftirenced 
section  (§  416.265)  describes  the 
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eligibility  requirements  for  special  SSI 
eligibility  status  under  section  1619(b). 
Because  a  threshold  calculation  and  a 
finding  that  an  individual  needs 
Medicaid  to  continue  working  must  be 
made  in  order  to  determine  eligibility 
for  section  1619(b)  benefits,  an  initial 
determination  will  continue  to  be 
provided.  Movement  from  special  SSI 
eligibility  status  under  section  16ig(b) 
of  the  Act  back  to  regular  SSI  benefit 
status  under  section  1611  of  the  Act  or 
special  SSI  cash  benefit  status  imder 
section  1619(a)  of  the  Act  is  covered  as 
an  initial  determination  at  §  416.1402(a). 

Public  Law  99-643  Changes  Not 
Reflected  In  This  NPRM 

Public  Law  99-643  also  provided  for 
additional  continuing  disability  review 
requirements  for  individuals  with 
section  1619  status  and  provides  for 
benefits  based  on  the  full  Federal 
benefit  rate  to  certain  blind  and  disabled 
section  1619  individuals  during  the 
initial  2  months  in  certain  institutions. 
These  changes  will  be  addressed  in 
separate  n^ces  of  proposed 
rulemakiriy 

Regulatory  procedures 

Executive  Order  12291 

All  program  changes  related  to  Public 
Law  99-643  were  implemented  on  July 
1, 1987.  All  program  changes  related  to 
Public  Law  101-508  were  implemented 
on  May  1, 1991.  As  of  June  1992,  there 
were  16.474  section  1619(a)  participants 
and  29.792  section  1619(b)  participants. 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  the  program  and 
administrative  costs  of  these  regulations 
will  be  insignificant  and  the  threshold 
criteria  for  a  major  rule  are  not 
otherwise  met.  Therefore,  a  regulatory 
impact  analysis  is  not  required. 

Paperwork  Reduction  Act 

These  proposed  regulations  contain 
information  collection  requirements  in 
§  416.268.  As  required  by  section  2(a)  of 
Uie  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  3504(h),  we  will  submit  a 
copy  to  the  Office  of  Management  and 
Budiget  (OMB)  for  its  review.  Other 
organizations  and  individuals  desiring 
to  submit  comments  on  these  proposed 
rules  should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  New  Executive  Office  Building, 
Room  3208,  Washington,  DC  20503. 
Attention:  Desk  Officer  for  HHS.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  5 
minutes  per  response.  This  includes  the 
time  it  will  take  to  read  the  instructions, 
gather  the  necessary  facts,  and  fill  out 


the  forms,  if  any.  If  you  have  any 
comments  or  suggestions  on  this 
estimate,  or  on  any  other  aspect  of  this 
proposed  rule,  write  to  the  Social 
Security  Administration,  ATTN:  Reports 
Clearance  Officer,  l-A-21  Operations 
Building,  Baltimore,  Mar>-land  21235, 
and  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(0960-A/EW).  Washington.  EX:  20503. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed 
regulations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  affect  only  individuals  and 
States.  Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Public  Law  96- 
354,  the  Regulatory  Flexibility  Act,  is 
not  required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.807,  Supplemental  Security 
Income  Program) 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  DisabiUty 
benefits.  Reporting  and  recordkeeping 
requirements.  Public  assistance 
programs.  Supplemental  Security 
Income. 

Dated:  May  25, 1993. 

Louif  0.  Enoff. 

Principal  Deputy  Commissioner  of  Social 
Security. 

Approved:  August  10, 1993. 
Domu  E.  ShaUla, 
Secretary  of  Health  and  Human  Services. 

Subparts  B,  K,  and  N  of  part  416  of 
chapter  III  of  title  20  of  the  Code  of 
Federal  Regulations  are  proposed  to  be 
amended  as  follows: 

1.  The  authority  citation  for  Subpart  B 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  1102, 1110(b),  1602. 1611. 
1614, 1615(c),  1619(a),  1631,  and  1634,  of  the 
Social  Security  Act;  42  U.S.C  1302, 1310(b), 
1381a,  1382, 1382c,  1382d(c),  1382h(a),  1383, 
and  1383c;  sees.  211  and  212  of  Pub.  L.  93- 
66,  87  SUt.  154  and  155;  sec  502(a)  of  Pub. 
L.  94-241.  90  Stat.  268;  and  sec.  2  of  Pub. 
L  99-643, 100  Stat.  3574. 

2.  The  undesignated  center  heading 
immediately  above  §  416.260  is  revised 
to  read  as  follows: 

Special  FroTisioiu  for  People  Who 
Work  Despite  a  Disabling  Impairment 

3.  Section  416.260  is  revised  to  read 
as  follows: 

S  41 6.260    QwMniL 

The  regulations  in  §§  416.260  through 
416.269  describe  the  rules  for 
determining  eligibility  for  special  SSI 
cash  benefits  and  for  special  SSI 
eUgibility  status  for  an  individual  who 


works  despite  a  disabling  impairment. 
Under  these  rules  an  individual  who 
works  despite  a  disabling  impairment 
may  qualify  for  special  SSI  cash  benefits 
and  in  most  cases  for  Medicaid  benefits 
when  his  or  her  gross  earned  income 
exceeds  the  applicable  dollar  amoimt 
which  ordinarily  represents  SGA 
described  in  §  416.974(b)(2).  Also,  for 
purposes  of  determining  eligibility  or 
continuing  eligibility  for  Medicaid 
benefits,  a  blind  or  disabled  individual 
(no  longer  eligible  for  regular  SSI 
benefits  or  for  special  SSI  cash  benefits) 
who,  except  for  earnings,  would 
otherwise  be  eligible  for  SSI  cash 
benefits  may  be  eligible  for  a  special  SSI 
eUgibility  status  under  which  he  or  she 
is  considered  to  be  a  blind  or  disabled 
individual  receiving  SSI  benefits.  We 
explain  the  rules  for  eligibility  for 
special  SSI  cash  benefits  in  §§416.261 
and  416.262.  We  explain  the  rules  for 
the  special  SSI  eligibility  status  in 
§§416.264  through  416.269. 

4.  The  undesignated  center  heading 
immediately  above  §  416.261  is 
removed. 

5.  Section  416.261  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

1416^1    What  arc  apMial  SSI  cash 
banafita  and  wttan  art  they  payable. 

Special  SSI  cash  benefits  are  benefits 
that  we  may  pay  you  in  lieu  of  regular 
SSI  benefits  because  your  gross  earned 
income  in  a  month  subsequent  to  the 
month  of  initial  eligibility  for  regular 
SSI  benefits  exceeds  the  amount 
ordinarily  considered  to  represent  SGA 
under  §  416.974(b)(2).  •  *  " 

6.  Section  416.262  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (a),  (b)  and  (d)  to  read  as 
follows: 

S  41 6.262    Ellglbinty  raqulraments  for 
•pacial  SSI  cash  banafita. 

You  are  eligible  for  special  SSI  cash 
benefits  if  you  meet  the  following 
requirements — 

(a)  You  were  eligible  for  a  regular  SSI 
benefit  or  a  federally  administered  State 
supplementary  payment  (see 

§  416.2001)  in  a  month  before  the  month 
for  which  we  are  determining  your 
eligibiUty  for  special  SSI  cash  benefits 
as  long  as  that  month  was  not  in  a  prior 
period  of  eligibiUty  which  has 
terminated  according  to  §§  416.1331 
through  416.1335; 

(b)  In  the  month  for  which  we  are 
making  the  determination,  your  gross 
earned  income  exceeds  the  amount 
ordinarily  considered  to  represent  SGA 
under  §  416.974(b)(2); 

(c)  •  •  • 
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(d)  You  meet  ell  th«  nondisability 
requiremaols  for  eligibility  for  SSI 
benbSts  (m«  §  416.202). 

7.  Section  416.264  is  revised  to  read 
as  follows; 

§416.264    WtwndOMttwspMlalSSI 
eNglbUHy  MattM  appty. 

The  special  SSI  eligibility  status 
applies  for  tiie^purposes  of  establishing 
or  maintaining  yotir  eligibility  for 
Medicaid.  For  these  purposes  we 
continue  to  consider  you  to  be  a  blind 
or  disabled  individual  receiving  benefits 
even  though  you  are  in  fact  no  longer 
receiving  regular  SSI  benefits  or  special 
SSI  cash  benefits.  You  must  meet  the 
eligibility  requirements  in  §416.265  in 
order  to  qualify  for  the  special  SSI 
eligibility  status.  Special  SSI  eligibility 
status  also  applies  for  purposes  of 
reacquiring  status  as  eligible  for  regular 
SSI  benefits  or  special  SSI  cash  benefits. 

8.  Section  416.265  is  amended  by 
revising  the  heading  to  the  section, 
introductory  paragraph  and  paragraphs 
(b)  and  (d)  to  read  as  follows: 

§416.265    nequtrements  for  the  special  SSI 
•llgibHttyatatus. 

In  order  to  be  eligible  for  the  special 
SSI  eligibility  status,  you  must  have 
been  eligible  to  receive  a  regular  SSI 
benefit  or  a  federally  administered  State 
supplementary  payment  (see 
§  416.2001)  in  a  month  before  the  month 
for  which  we  are  making  the  special  SSI 
eligibility  status  determination.  The 
month  you  were  eligible  for  a  regular 
SSI  benefit  or  a  federally  administered 
State  supplementary  payment  may  not 
be  in  a  prior  period  of  eligibility  whidi 
has  been  terminated  according  to 
§§418.1331  through  416.1335.  For 
pwiods  prior  to  May  1, 1991,  you  must 
be  under  age  65.  Also,  we  must  establish 
that— 

(a)  •  •  • 

(b)  Exceprt  for  your  earnings,  you  meet 
all  the  noadisability  requirements  for 
eligibility  for  $SI  benefits  (see 

§416.202h 

(c)  •  •  • 

(d)  Your  earnings  after  the  exclusions 
in  §416.1 112(c)  (5).  (7)  and  (8)  are  not 
sufficient  to  allow  you  to  provide 
yourself  with  a  reasonable  equivalent  of 
the  benefits  (SSI  benefits,  federally 
administered  State  supplementary 
pa)rments.  Medicaid,  and  pubUciy- 
funded  attendant  care  services, 
including  personal  care  assistance 
imder  §  416.2e9(d))  whirii  would  be 
available  to  you  if  you  did  not  have 
those  earnings  (see  §416.269). 

9.  The  un<Msignated  center  heading 
immediately  above  §416.267  is 
removed. 

10.  Section  416.268  is  revised  to  read 
as  follows: 


i41C26S    WhatlsdorwtodMarmkwtfyou 
muat  hava  Madieatd  in  order  to  work. 

For  us  to  determine  that  you  need 
Medicaid  benefits  in  order  to  continue 
to  work,  you  must  establish: 

(a)  That  you  are  currently  using  or 
have  received  services  which  were  paid 
for  by  Medicaid  during  the  period 
which  began  12  months  before  our  first 
contact  with  you  to  discuss  this  use;  or 

(b)  That  you  expect  to  use  these 
services  within  the  next  12  months;  or 

(c)  That  you  would  need  Medicaid  to 
pay  for  unexpected  medical  expenses  in 
the  next  12  months. 

11.  Section  416.269  is  revised  to  read 
as  follows: 

§416.269    What  ia  dona  to  datamrtna 
wtwthar  your  aamlnga  are  too  low  to 
provtda  eomparabia  tMnaOts  and  aarvteaa 
you  woutd  recatva  In  the  absence  of  thoaa 
aamifiQa. 

(a)  What  we  determine.  We  must 
determine  whether  your  earnings  are  too 
low  to  provide  you  with  benefits  and 
services  comparable  to  the  benefits  and 
services  you  would  receive  if  you  did 
not  have  those  earnings  (see 

§  426.265(d)). 

(b)  How  the  determination  is  made.  In 
determining  whether  your  earnings  are 
too  low  to  provide  you  with  benefits 
and  services  comparable  to  the  benefits 
and  services  you  would  receive  if  you 
did  not  have  those  earnings,  we 
compare  your  anticipated  gross  earnings 
(or  a  comninatlon  of  anticipated  and 
actual  gross  earnings,  as  appropriate)  for 
the  12-month  period  begiiming  with  the 
month  for  which  your  special  SSI 
eligibility  status  is  being  determined  to 
a  threshold  amount  for  your  State  of 
residence.  This  threshold  amount 
consists  of  the  sum  for  a  12-month 
period  of  two  items,  as  follows; 

(1)  The  atnount  of  gross  earnings 
including  amounts  excluded  under 
§416.1112(c)  (5)  and  (6)  that  would 
reduce  to  zero  the  Federal  SSI  benefit 
and  the  optional  State  supplementary 
payment  tor  an  individual  with  no  other 
income  living  in  his  or  her  own 
household  in  the  State  where  you 
reside.  This  amoimt  will  vary  from  State 
to  State  depending  on  the  amount  of  the 
State  supplementary  payment;  and 

(2)  The  average  expenditures  for 
Medicaid  benefits  for  disabled  and  blind 
SSI  cash  recipients,  including  recipients 
of  federally  administered  State 
supplementary  payments  only,  in  your 
State  of  residence. 

(c)  How  the  eligibility  requirements 
are  met.  (1)  You  meet  the  requirements 
in  §  416.265(d)  if  the  comparison  shows 
that  your  gross  earnings  are  equal  to  or 
less  theui  the  applicable  threshold 
amount  for  your  State,  as  determined 


imder  paragraphs  (b)  (1)  and  (2)  of  this 
section.  However,  if  the  comparison 
shows  that  these  earnings  exceed  the 
applicable  threshold  amount  for  your 
State,  we  will  establish  (and  use  in  a 
second  comparison)  on  indi\'idualized 
threshold  taking  into  account  the  total 
amount  of: 

(i)  The  amount  determined  under 
paragraph  (b)(1)  of  this  section  that 
would  reduce  to  zero  the  Federal  SSI 
benefit  and  State  supplementary 
pajrment  for  your  actual  living 
arrangement; 

(ii)  The  average  Medicaid 
expenditures  for  your  State  of  residence 
under  paragraph  (b)(2)  of  this  section  or. 
if  highw,  your  actual  medical 
expenditures  in  the  appropriate  12- 
month  period; 

(iii)  Any  amoimts  excluded  bom  your 
income  as  impairment-related  work 
expenses  (see  §  416.1H2(c)(5)),  work 
expenses  of  the  blind  (see 
§416.11 12(cK7)).  and  income  used  or 
set  aside  for  use  under  an  approved  plan 
for  achieving  self  support  (see 
§  416.1112(c)(8));  and 

(iv)  The  value  of  any  pubUcly-funded 
attendant  care  services  as  described  in 
paragraph  (d)  of  this  section  (including 
personal  care  assistance). 

(2)  If  you  have  already  completed  the 
12-monlh  period  for  which  we  are 
determining  yo\u  eligibility,  we  will 
consider  only  the  expenditures  made  in 
that  period. 

[dj  Attendant  care  senices. 
Expenditures  for  attendant  care  services 
(including  personal  care  assistance) 
which  would  be  available  to  you  in  the 
absence  of  earnings  that  make  you 
ineligible  for  SSI  cash  benefits  will  be 
considered  in  the  indi\ndualized 
threshold  (as  described  in  paragraph 
(cKl)  of  this  section)  if  we  establisn  that 
they  are; 

(1)  Provided  by  a  paid  attendant; 

(2)  Needed  to  assist  with  work-related 
and/or  personal  functions;  and 

(3)  Paid  from  Federal,  State,  or  local 
funds. 

(e)  Annual  update  of  information.  The 
threshold  amounts  used  in 
determinations  of  sufficiency  of 
earnings  will  be  based  on  information 
and  data  updated  no  less  frequently 
than  annually. 

12.  The  authority  citation  for  Subpart 
K  of  Part  416  is  revised  to  read  as 
follows: 

Authority:  Sees.  1102, 1602. 1611, 1612. 
1613. 1614(f).  1621.  and  1631  of  the  Social 
Security  Act;  42  U.S.C.  1302. 1381a.  1382. 
1382a.  1382b.  1382c(f).  1362j,  and  1383:  sec. 
211  of  Pub.  L  03-66,  87  Stat  154. 

13.  Sectico  416.1112  is  amended  by 
revising  paragraph  (cK5)  to  read  as 
follows: 
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S416.1112 
count 


Eam«d  tneom*  w«  do  not 


(c)  •  •  • 

(5)  Earned  Income  you  use  to  pay 
impainnent-related  work  expenses 
described  in  §  416.976.  if  you  are 
disabled  (but  not  blind)  and  under  age 
65  or  you  are  disabled  {but  not  blind) 
and  received  SSI  as  a  disabled 
individual  (or  received  disability 
payments  under  a  former  State  plan)  for 
the  month  before  you  reached  age  65. 

(i)  For  periods  prior  to  December  1, 
1990,  you  must  be  able,  however,  to 
establish  your  initial  eligibility  for 
Federal  benefits  without  the  use  of  the 
impainnent-related  work  expense 
exclusion.  Once  you  establish  your 
initial  eUgibility  without  the  use  of  the 
impairment-related  work  expense 
exclusion,  the  exclusion  apphes  for 
determining  your  eligibility  for  all 
subsequent  consecutive  months  for 
which  you  are  eligible  for  regular  SSI 
benefits,  federally  administered  optional 
State  supplementary  payments,  special 
SSI  cash  benefits  or  special  SSI 
eUgibility  status.  If,  in  a  subsequent 
month,  you  are  not  eligible  for  any  of 
these  benefits,  you  cannot  reestablish 
your  eligibility  for  Federal  SSI  benefits 
or  federally  administered  optional  State 
supplementary  payments  before 
December  1, 1990,  using  the 
impairment-related  work  expense 
exclusion. 

(ii)  For  periods  after  November  30, 
1990,  you  may  also  use  the  impairment- 
related  work  expense  exclusion  to 
establish  initial  eligibihty  and 
reeligibility  following  a  month  in  which 
you  were  not  eligible  for  regular  SSI 
benefits,  a  federally  administered 
optional  State  supplementary  payment, 
special  SSI  cash  benefits  or  special  SSI 
eligibihty  status. 

14.  The  authority  citation  for  Subpart 
N  of  Part  416  is  revised  to  read  as 
follows: 

\  Authority:  Seci^l02, 1631,  and  1633  of 
tte  Social  Security  Act;  42  U.S.C.  1302, 1383, 
and  1383b. 

15.  Section  416.1402  is  amended  by 
revising  paragraphs  (a)  and  (b), 
removing  paragraph  (h),  and  by 
redesignating  paragraphs  (i)  through  (1) 
as  paragraphs  (h)  through  (k), 
respectively,  to  read  as  follows: 

S416.1402    Admlnlstrsttv*  action*  that  aro 
Initial  dotorminations. 

•        •        •         •        • 

(a)  Your  eUgibility  for,  or  the  amount 
of,  your  supplemental  security  income 
benefits  or  your  special  SSI  cash 
benefits  under  §  416.262,  except  actions 


solely  involving  transitions  to  eUgibiUty 
between  these  types  of  benefits  (see 
§§ 416.1403(a)(ll)  and  (a)(12)). 
(b)  Suspension,  reduction,  or 
termination  of  your  SSI  bent  fits  or 
special  SSI  cash  benefits  (see  §§  416.261 
and  416.262)  or  suspension  or 
termination  of  your  special  SSI 
eUgibiUty  status  (see  §§  416.264  through 
416.269); 
•        •        •        •        • 

16.  Section  416.1403  is  amended  by 
adding  new  paragraphs  (a)(12)  and 
(a)(13)  to  read  as  follows: 

f  416.1403    Admlnlstrattvo  actions  that  aro 
not  initial  datarmlnatlona. 

(a)  •  •  • 

(12)  Transition  to  eUgibiUty  for 
special  SSI  cash  benefits  (§416.262)  in 

a  month  immediately  following  a  month 
for  which  you  were  eUgible  for  regular 
SSI  benefits:  and 

(13)  Transition  to  eUgibiUty  for 
regular  SSI  benefits  in  a  month 
immediately  following  a  month  for 
which  you  were  eUgible  for  special  SSI 
cash  benefits  (§  416.262). 

(PR  Doc.  93-24718  Filed  10-7-93;  8:45  am] 
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20  CFR  Part  416 
RIN  096O-AO35 

Supplemental  Security  Income  for  the 
Aged,  Blind,  and  Disabled;  Treatment 
of  Certain  Royalties  and  Honoraria 

AGENCY:  Social  Security  Administration, 
HHS. 


ACTION:  Proposed  rules. 


SUMMARY:  We  are  proposing  to  amend 
the  supplemental  security  income  (SSI) 
regulations  to  reflect  the  provisions  of 
section  5034  of  the  Omnibus  Budget 
ReconciUation  Act  of  1990  (OBRA  '90). 
The  provisions  of  this  section  change 
the  treatment  of  certain  royalties  and 
honoraria  from  unearned  income  to 
earned  income.  The  effects  of  this 
statutory  change  depend  on  the 
individual  case.  We  are  also  proposing 
to  amend  SSI  regulations  to  clarify  the 
definition  of  royalties. 

DATES:  We  wiU  consider  any  comments 
we  receive  by  December  7, 1993.  The 
provisions  of  section  5034  of  Pub.  L 
101-508  are  effective  for  determinations 
of  eUgibiUty  and  benefit  amount 
beginning  December  1, 1991. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the  Social 
Seoirity  Administration,  P.O.  Box  1585. 
Baltimore,  MD  21235,  or  deUvered  to 
the  Office  of  Regulations.  Social 


Security  Administration.  3-B-l 
Operations  Building,  6401  Sec\irity 
Boulevard,  Baltimore,  MD  21235. 
between  8  a.m.  and  4:30  p.m.  on  regular 
business  days.  Comments  received  may 
be  inspected  during  these  same  hours  by 
making  arrangements  with  the  contact 
person  shown  below. 
FOR  FURTHER  INFORMATIOtI  CONTACT: 
Duane  Heaton.  Legal  Assistant.  3-B-l 
Operations  Building,  6401  Security 
Boulevard,  Bahimore,  MD  21235,  (410) 
965-8470. 

SUPPLfMENTARY  INFORMATION: 

Background 

Section  5034  of  OBRA  '90,  enacted 
November  5, 1990,  amended  section 
1612(a)(1)  and  (2)  of  the  Social  Security 
Act  (the  Act).  Prior  to  this  amendment, 
the  Act  provided  that  royalties  were 
coimted  as  unearned  income  under  the 
SSI  program  imless  the  royalties  were 
from  self-employmenj  in  a  royalty- 
related  trade  or  business.  Honoraria  also 
were  counted  as  imeamed  income.  As 
unearned  income,  any  expenses  of 
obtaining  this  income  were  not  counted. 
Then,  the  first  $20  of  the  SSI 
beneficiary's  income  in  a  month  was 
excluded,  and  the  remaining  imeamed 
income  resulted  in  a  dollar-for-dollar 
reduction  in  the  SSI  beneficiary's 
benefits. 

This  OBRA  '90  amendment  provides 
that  any  royalties  earned  by  an 
individual  in  coimection  with  any 
pubUcation  of  the  work  of  the 
individual,  as  well  as  that  portion  of  any 
honoraria  received  for  services 
rendered,  are  earned  income  under  the 
SSI  program.  The  provisions  of  section 
5034  are  effective  for  determinations  of 
eUgibiUty  and  benefit  amoiint  as  of 
December  1, 1991. 

As  a  result  of  this  statutory  provision, 
the  statutory  earned  income  exclusions, 
which  in  many  cases  are  more  generous 
than  the  imeamed  income  exclusions, 
wiU  now  apply  to  such  earnings.  Under 
the  earned  income  exclusions,  SSA  will 
exclude  the  first  $65  of  monthly 
earnings  plus  50  percent  of  the 
remaining  earnings  per  month.  Other 
earned  income  exclusions,  such  as 
impainnent-related  work  expenses,  also 
may  apply. 

In  many  cases,  the  application  of  the 
earned  income  exclusions  wiU  result  in 
considering  a  smaUer  portion  of  the 
royalties  and  honoraria  as  coimtable 
income.  However,  in  those  cases  in 
whjch  the  individual  receives  a  royalty 
fdrtB\9iT}ubUcation  of  his  or  her  work 
anOsinci^  a  large  amount  of  expenses 
in  obtaij)(ing  this  income,  but  does  not 
have  a  royalty-related  trade  or  business, 
the  individual  may  have  a  greater 
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portion  of  his  or  her  royalty  treated  as 
countable  income.  This  is  because  there 
is  no  statutory  or  regulatory  provision 
that  permits  the  deduction  of  expenses 
from  earned  income  that  parallels  the 
deduction  of  expenses  for  obtaining 
unearned  income.  Further,  we  believe 
the  statute  does  not  provide  authority 
for  us  to  permit,  through  regulations,  the 
deduction  of  expenses  from  earned 
royalty  income.  ) 

j  Current  regulationSTsTI  416.1121(c) 
^te  that  royalties  may  include,  among 
other  things,  payments  to  the  owner  of 
a  mine,  oil  well,  timber  tract,  or  other 
natiu^l  resource  for  extraction  of  a 
product,  hi  the  past,  we  interpreted  this 
provision  to  mean  that  royalties  include 
the  proceeds  from  timber  sales  as  well 
as  from  timber  leases. 

We  are  clarifying  this  section  of  the 
regulations  to  make  it  clear  that 
proceeds  from  the  conversion  of  a 
rasoiuce  are  not  income.  For  example, 
the  term  royalties  may  include  the 
proceeds  from  timber  leases,  but  not 
from  timber  sales.  A  timber  sale  is  the 
conversion  of  a  resource  from  one  form 
(timber)  to  another  (cash)  as  provided 
for  in  §§  416.1103(c)  and  416.1207(e). 
Thus,  royalties  would  include  fees  for 
the  use  of  the  land,  but  not  payments 
resulting  from  a  sale. 

Under  that  definition  of  royalties,  if 
an  owner  of  limberland  enters  into  a 
long-term  lease  agreement  which 
permits  the  lessee  to  manage  and  cut 
timber,  with  payment  to  be  dependent 
on  the  amount  of  timber  actually 
harvested,  the  payments  to  the  lessor 
would  be  considered  royalties. 
However,  a  contract  for  the  sale  of 
standing  timber  would  not  result  in 
royalties.  We  propose  to  amend  the 
regulations  to  clarify  the  definition  of 
royalties  accordingly. 

Revised  Regulations 

We  are  proposing  to  revise 
§§416.1110.  416.1111,  and  416.1121  to 
reflect  the  statutory  changes  of  section 
5034  of  OBRA  '90  and  the  change  in  the 
definition  of  royalties  as  follows: 

•  Section  416.1110,  which  lists  what 
we  consider  to  be  earned  income,  is 
re\'ised  by  adding  a  new  paragraph  (e) 
to  provide  that  payments  of  royalties  to 
an  individual  in  connection  with  any 
pubUcation  of  the  work  of  the 
individual  are  earned  income.  Also,  that 
portion  of  honoraria  received  in 
consideration  of  services  rendered  is 
included  as  earned  income.  Honoraria 
that  are  earned  income  include  rewards 
and  donations  received  in  consideration 
of  services  rendered  for  which  no        \ 
payment  can  be  enforced  by  law. 

•  Section  416.1111,  which  explains 
how  we  coimt  each  type  of  earned 


income,  is  revised  by  adding  paragraph 
(f),  which  provides  Uiat  payments  of 
royalties  to  an  individual  in  connection 
with  the  pubUcation  c  f  the  work  of  the 
individual  and  honoraria,  to  the  extent 
received  for  services  rondered,  count  at 
the  earUest  of  the  following  points: 
when  received,  credited,  or  set  aside  for 
the  individual's  use. 

•  Section  416.1121(c)  is  revised  by 
clarifying  the  definition  of  royalties  and 
adding  a  cross-reference  to  show  that 
payments  of  royalties  to  an  individual 
in  connection  with  the  publication  of 
the  work  of  the  individual  are  treated 
differently  from  other  royalties. 

Regulatmy  Procedures 

Executive  Order  No.  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  since  the  program  and 
administrative  costs  of  these  regulations 
will  be  insignificant  and  the  threshold 
criteria  for  a  major  rule  are  not 
otherwise  met.  Therefore,  a  regulatory 
impact  analysis  is  not  required. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed  rules 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  since  these  rules  affect  only 
individuals  and  States.  Therefore,  a 
regulatory  flexibility  analysis  as 
provided  in  PubUc  Law  96-354,  the 
Regulatory  Flexibihty  Act,  is  not 
required. 

Paperwork  Reduction  Act 

These  proposed  regulations  impose 
no  additional  reporting  and 
recordkeeping  requirements  subject  to 
Office  of  Management  and  Budget 
clearance. 

(Catalog  of  Federal  Domestic  Assistance:  No. 
93.607-^upplemeDtal  Seciirity  Income.) 

List  of  Subjects  in  20  CFK  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements,  Supplemental  Security 
Income. 

Dated:  May  14. 1993. 
Louis  D.  Enoff, 

Principal  Deputy  Commissioner  of  Social 
Security. 

Approved:  July  30, 1993. 
Donna  E.  ShalaU, 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble.  Part  416  of  Title  20  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 


1.  The  authority  citation  for  Subpart 
K  of  Part  416  is  revised  to  read  as 
follows: 

Authority:  Sees.  1102. 1602. 1611. 1612. 
1613. 1614(f).  1621.  and  1631  of  tlie  Social 
Security  Act;  42  U.S.C.  1302. 1381a,  1382. 
1382a.  1382b.  1382c(f).  1382),  and  1383;  sec 
211  of  Pub.  L  93-66. 87  Stat  154. 

2.  Section  416.1110  is  amended  by 
adding  a  new  paragraph  (e)  as  follows: 

1416.1110    What  I*  earned  Income. 


(e)  Certain  royalties  and  honoraria. 
Royalties  that  are  earned  income  are 
pajTnents  to  an  individual  in 
connection  with  any  publication  of  the 
work  of  the  individual.  (See 
§  416.1110(b)  if  you  receive  a  royalty  as 
part  of  your  trade  or  business.  See 
§  416.1121(c)  if  you  receive  another  type 
of  royalty.)  Honoraria  that  are  earned 
income  are  those  portions  of  payments, 
such  as  an  honorary  payment,  reward, 
or  donation,  received  in  consideration 
of  services  rendered  for  which  no 
payment  can  be  enforced  by  law.  (See 
§416.1120  if  you  receive  another  type  of 
honorarium.) 

3.  Section  416.1111  is  amended  by 
adding  a  new  paragraph  (f)  as  follows: 

1416.1111    How  we  count  aamed  income. 


(f)  Royalties  and  honoraria.  We  count 
payments  of  royalties  to  you  in 
coimection  with  any  pubUcation  of  your 
work,  and  honoraria,  to  the  extent 
received  for  services  rendered,  at  the 
earUest  of  the  following  points:  when 
you  receive  them,  when  they  are 
credited  to  your  account,  or  when  they 
are  set  aside  for  your  use.  (See 
§  416.1111(b)  if  you  receive  royalties  as 
part  of  your  trade  or  business.) 

4.  Section  416.1121  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

1 41 6.1 1 21    Type*  of  unearned  income. 

(c)  Dividends,  interest,  and  certain 
royalties.  Dividends  and  interest  are 
returns  on  capital  investments,  such  as 
stocks,  bonds,  or  savings  accounts. 
Royalties  are  compensation  paid  to  the 
owner  for  the  use  of  property,  usuaUy 
copyrighted  material  or  natural 
resources  such  as  mines,  oil  wells,  or 
timber  tracts.  Royalty  compensation 
may  be  expressed  as  a  percentage  of 
receipts  from  using  the  property  or  as  an 
amount  per  unit  produced.  (See 
§  416.1110(b)  if  you  receive  royalties  as 
part  of  your  trade  or  business  and 
§  416.1110(e)  if  you  receive  royalties  in 
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connection  with  the  publication  of  your 

work.) 

•        •        •        •        • 

[FR  Doc.  93-24717  Filed  10-7-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPOFITATION 

Coast  Guard 

33  CFR  Part  117 

[CGD02-93-002] 

RIN2115-AE47 

Drawbridge  Operation  Regulations,  St. 
Croix  River,  Minnesota  and  Wisconsin 

AGENCY:  Coast  Guard,  DOT. 

ACnON:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes 
changing  the  regulations  governing  the 
opening  of  the  draw  of  the  S36  Bridge 
over  the  St.  Croix  River  at  mile  23.4,  at 
Stillwater,  Minnesota.  The  present 
opening  schedule  has  caused  traffic 
delays  and  congestion  in  Stillwater, 
Minnesota.  Revising  the  schedule 
should  reduce  the  traffic  congestion. 
DATES:  Comments  must  be  received  on 
or  before  November  22, 1993. 

ADDRESSES:  Comments  may  be  mailed  to 
Commander  (ob).  Second  Coast  Guard 
District,  1222  Spruce  Street,  St.  Louis, 
MO  63103-2832,  Attention:  Docket 
CGD2-93-02.  Comments  may  also  be 
delivered  to  room  2.107B  at  the  above 
address  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
hohdays.  For  information  concerning 
comments,  the  telephone  number  is 
(314) 539-3724. 

The  Bridge  Branch,  Second  Coast 
Guard  District,  maintains  the  public 
docket  for  this  rulemaking.  Comments 
will  become  part  of  the  pubUc  docket 
and  the  docket  will  be  available  for 
inspection  or  copying  in  room  2.107B  at 
the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  K.  VViebusch,  Bridge 
Administrator,  Second  Coast  Guard 
District,  (314)  539-3724. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
[CGD02-93-0021,  identify  the  specific 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Each  person  who 


wants  an  acknowledgment  of  the  receipt 
of  comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  The  Coast  Guard  may  change  the 
proposal  in  view  of  the  comments. 

Tne  Coast  Guard  does  not  plan  to 
hold  a  public  hearing.  Persons  may 
request  a  pubUc  hearing  by  writing  to 
the  Docket  Gerk  at  the  address  under 
"ADDRESSES."  If  the  Coast  Guard 
determines  that  the  opportunity  to  make 
oral  presentations  will  aid  the 
rulemaking  process,  the  Coast  Guard 
will  hold  a  pubUc  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Wanda  G. 
Renshaw,  Project  Officer,  Bridge 
Branch,  and  Lieutenant  Commander 
Ame  O.  Denny,  Project  Attorney, 
Second  Coast  Guard  District  Legal 
Office. 

Background  and  Purpose 

The  mayor  of  Stillwater,  Minnesota 
has  requested  that  the  existing 
regulation  governing  the  opening  and 
closing  of  the  draw  of  the  S36  Bridge 
over  the  St.  Croix  River  at  mile  23.4  be 
changed.  The  requested  change  would 
require  hourly  openings  of  the  draw 
from  May  15  through  October  15  from 
8  a.m.  to  10  p.m.,  Monday  through 
Friday,  and  from  8  a.m.  to  12  midnight, 
Satiu-day,  Simday,  and  Federal  hoUdays. 

The  St.  Croix  River  is  heavily  used  by 
recreational  craft.  River  excursion  boats 
are  the  only  known  commercial 
navigation  passing  the  bridge.  A  review 
of  the  bridge  logs  and  traffic  count  data 
indicate  that  both  vehicular  traffic  and 
the  number  of  vessels  requiring  bridge 
openings  has  increased  substantially. 
The  increase  in  vessels  has  resulted  in 
the  bridge  being  open  for  vessels  to  pass 
through  the  draw  for  longer  periods 
during  the  existing  hourly  and  half 
hourly  openings.  Each  opening  is  lasting 
longer  than  intended  when  the  original 
opening  schedule  was  established, 
llius,  the  bridge  is  closed  to  vehicular 
traffic  for  longer  periods  creating  a  , 
backlog  of  traffic  in  the  downtown 
business  district  of  Stillwater, 
Minnesota. 

The  proposed  rulemaking  will  reduce 
the  number  of  scheduled  bridge 
openings  during  the  boating  season. 
May  15  through  October  15.  Less 
frequent  openings,  on  the  hour  instead 
of  every  half  hour,  should  relieve  traffic 
congestion  and  delays  in  the  City  of 
Stillwater.  The  reduction  in  the  number 
of  bridge  openings  should  serve  to  more 


efficiently  manage  the  traffic  flow  on  the 
approaches  to  the  S36  Bridge. 

The  proposed  regulation  will 
maintain  the  scheduled  hourly  and 
emergency  openings.  It  will  also 
maintain  the  openings  based  upon  two 
hours  advance  notice  Monday  through 
Friday  from  10  p.m.  to  8  a.m.,  and 
Saturdays,  Sundays  and  Federal 
hohdays  from  12  midnight  to  8  a.m. 

Discussion  of  Proposed  Amendments 

Presently,  the  regulation  requires  the 
bridge  to  be  opened  every  half  hour 
from  May  15  through  October  15  from 
11  a.m.  to  3  p.m.  and  from  6  p.m.  to  10 
p.m.,  Monday  through  Friday,  except 
Federal  holidays,  and  from  8  a.m.  to  11 
a.m.  and  fix)m  8  p.m.  to  midnight. 
Saturdays,  Sundays  and  Federal 
holidays.  The  proposal  will  amend  the 
bridge  opening  schedule  to  eliminate 
the  requirement  for  scheduled  openings 
on  the  half-hour.  Scheduled  openings 
from  May  15  through  October  15  will  be 
amended  to  require  opening  on  the  hour 
only.  The  rescheduled  openings  should 
reduce  the  number  of  bridge  openings 
during  the  day.  This  will  allow  for  a 
better  flow  of  automobile  traffic, 
reducing  traffic  congestion  in  the  city  of 
Stillwater,  Minnesota. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  imder  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  imnecessary.  Excursion  boat  operators 
have  indicated  that  adjusting  to  the 
proposed  hourly  openings  can  be  met 
without  impact  on  their  businesses. 

Small  Entities 

Under  the  Regulatory  Flexibihty  Act 
(5  U.S.C.  601  et  seq),  the  Coast  Guard 
must  consider  whether  this  proposal 
wall  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  If,  however,  you  think  that  your 
business  quatifies  as  a  small  entity  and 
that  this  proposal  will  have  a  significant 
economic  impact  on  your  business, 
please  submit  a  comment  (see 
"ADDRESSES")  explaining  why  you  thinJc 
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your  business  qualifies  and  in  what  way 
and  to  what  degree  this  proposal  will 
economically  affect  your  business. 
An  Initial  Regulatory  Flexibility 
Analysis  discussing  the  impact  of  this 
proposal  on  small  entities  is  available  in 
the  docket  for  inspection  or  copjdng 
where  indicated  vmder  "ADDRESSES." 
The  analysis  indicates  that  the  only 
businesses  which  will  be  directly 
affected  by  the  amended  bridge  opening 
schedule,  the  excursion  boat  operators, 
will  be  able  to  adjust  their  schedules 
without  impact  on  their  businesses. 
However,  one  marina  operator  whose 
marina  is  located  upriver  from  the 
bridge  feels  that  the  scheduling  change 
will  indirectly  affect  him.  He  feels  that 
the  change  will  cause  him  to  lose 
business  because  boat  owners  will 
relocate  their  vessels  down  river,  below 
the  bridge. 

Gollection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federaUsm  implications 
to  warrant  preparation  of  a  Federalism 
Assessment. 

Enviroiunent 

The  Coast  Guard  has  reviewed  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section  2.B.2 
of  the  NEPA  Implementing  Procedures, 
COMDTINST  M16475.1B,  this  proposal 
is  categorically  excluded  from  further 
environmental  documentation  because 
promulgation  of  changes  to  drawbridge 
regulations  have  been  found  to  not  have 
a  significant  effect  on  the  hiunan 
environment.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copjring  where 
indicated  under  "ADDRESSES." 

List  of  Subjects  in  33  CFR  Part  117 

1 1  Bridges. 

PART  117— ORAWBRIOGE 
OPERATION  REGULATIONS 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  Part  117  of  Title  33,  Code  of 
Federal  Regulations,  as  follows: 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  (ollows: 

Authority.  33  U.S.C.  S  499. 49  CFR  §  146; 
33  GPRS  1.05(g). 


2.  Part  117  is  amended  by  revising 
paragraphs  (b)  introductory  text,  (b)(1) 
and  (b)(2)  of  §  117.667  to  read  as 
follows: 

f  117.667    8t  Croix  RIvw. 


(b)  The  draw  of  the  S36  Bridge,  Mile 
23.4,  at  Stillwater,  shall  open  on  signal 
as  follows: 

(1)  From  May  15  through  October  15, 
Monday  through  Friday,  except  Federal 
hoUdays: 

(i)  From  8  a.m.  to  10  p.m.,  every  hour 
on  the  hour; 

(ii)  From  10  p.m.  to  8  a.m.,  if  at  least 
two  hours  notice  is  given. 

(2)  From  May  15  through  October  15, 
Saturdays,  Sundays,  and  Federal 
hohdays: 

(i)  From  8  a.m.  to  midnight,  every 
hour  on  the  hour; 

(ii)  From  midnight  to  8  a.m.,  if  at  least 
two  hours  notice  is  given. 
•        •        •        •        • 

Dated:  September  23,,1993. 
Paul  M.  Blayney, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Second  Coast  Guard  District. 
IFR  Doc.  93-24807  Filed  10-7-93;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
tTX-14-1-S455;  FRL-4787-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Texas; 
Revision  to  the  State  Implementation 
Plan  Addressing  PM-10  for  El  Paso 

AGENCY:  U.S.  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rulemaking. 

StiMMARY:  This  action  proposes  approval 
of  a  revision  to  the  Texas  PM-10  State 
Implementation  Plan  (SIP)  for  El  Paso. 
Texas.  PM-10  is  defined  as  particulate 
matter  with  an  aerodynamic  diameter 
less  than  or  equal  to  a  nominal  10 
micrometers.  The  EPA  is  also  proposing 
to  approve  the  PM-10  SIP  for  El  Paso, 
Texas,  as  meeting  the  requirements  of 
sectioh  179B  of  the  Clean  Air  Act  (CAA) 
regarding  implementation  plans  and 
revisions  for  international  border  areas. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  on  or 
before  November  8, 1993. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  EKggs,  Chief,  Planning 
Section,  at  the  EPA  Region  6  Office 
indicated.  Copies  of  the  documents 


relevant  to  this  proposed  action  are 
available  for  puohc  inspection  during 
normal  business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  vsrith  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

U.S.  Environmental  Protection 
Agency,  Region  6,  Air  Programs  Branch 
(6T-AP),  1445  Ross  Avenue.  Suite  700, 
Dallas,  Texas  75202-2733. 

Texas  Air  Control  Board,  12124  Park 
35  Circle,  Austin,  Texas  78753. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Sather.  Planning  Section  (6T-AP). 
Air  Programs  Branch,  U.S.  EPA  Region 
6, 1445  Ross  Avenue,  Dallas,  Texas 
75202-2733.  Telephone  (214)  655-7258. 
SUPPt^MENTARY  INFORMATION: 

£1  Paso.  Texas,  was  designated 
nonattainment  for  PM-10  and  classified 
as  moderate  imder  sections  107(d)(4)(B) 
and  188(a)  of  the  CAA.  upon  enactment 
of  the  Clean  Air  Act  Amendments 
(CAAA)  of  1990.  >  Please  reference  56 
FR  56694  (November  6. 1991.  codified 
for  Texas  at  40  CFR  81.344)  and  57  FR 
13498.  13537  (April  16. 1992).  The  air 
quality  plaiming  requirements  for 
moderate  PM-10  nonattainment  areas 
are  set  out  in  subparts  1  and  4  of  part 
D.  title  I  of  the  CAA.  Subpart  1  contains 
provisions  generally  applicable  to  all 
nonattainment  areas  and  Subpart  4 
contains  provisions  specifically 
applicable  to  PM-10  nonattainment 
areas.  At  times.  Subparts  1  and  4 
overlap  or  confUct.  The  EPA  has 
attempted  to  clarify  the  relationship    ' 
among  these  various  provisions  in  the 
General  Preamble  and,  as  appropriate, 
in  this  action. 

The  EPA  has  issued  a  "General 
Preamble"  describing  the  EPA's 
preliminary  views  on  how  the  EPA 
intends  to  review  SIPs  and  SIP  revisions 
submitted  under  Title  I  of  the  CAA. 
including  those  State  submittals 
containing  moderate  PM-10 
nonattainment  area  SIP  requirements 
(see  generally  57  FR  13498  (April  16, 
1992)  and  57  FR  18070  (April  28, 
1992)).  The  reader  should  refer  to  the 
General  Preamble  for  a  more  detailed 
discussion  of  the  interpretations  of  Title 
I  advanced  in  this  proposed  action  and 
the  supporting  rationale.  In  this 
rulemaking  action  on  the  El  Paso,  Texas, 
moderate  PM-10  SIP,  the  EPA  is 


>  The  1990  Amendments  to  the  Clean  Air  Act 
made  significant  changes  to  the  air  qiiaJity  planning 
requirements  for  areas  that  do  not  meet  (or  that 
significantly  contribute  to  ambient  air  quality  in  a 
nearby  area  that  does  not  meet)  the  PM-10  national 
ambient  air  quality  standards  (see  Public  Law  No. 
101-S49. 104  SUL  2399).  References  herein  are  to 
the  Clean  Air  Act  as  amended.  42  U.S.C.  7401  et 
seq.  „^ 
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proposing  to  apply  its  interpretations, 
taking  into  consideration  the  specific 
factual  issues  presented.  Thus,  the  EPA 
will  consider  any  timely  submitted 
comments  before  taking  final  action  on 
this  proposal. 

On  November  15, 1991,  the  Governor 
of  Texas  submitted  to  the  EPA  the  SIP 
revision  for  PM-10  concerning  El  Paso, 
Texas.  The  CAA  specifies  that  States 
containing  those  moderate  PM-10 
nonattaimnent  areas  designated 
nonattainment  under  section  107(d)(4) 
of  the  Act  were  to  submit  SIPs  to  the 
EPA  by  November  15, 1991,  and 
outlines  certain  required  items  to  be 
included  in  the  SIPs.  These  required 
itenKs,  due  November  15, 1991,  unless 
otherwise  noted,  include:  (1)  A 
comprehensive,  accurate,  and  current 
inventory  of  actual  emissions  from  all 
sources  of  PM-10  in  the  nonattainment 
area  (section  172(c)(3)  of  the  CAA);  (2) 
a  permit  program  to  be  submitted  by 
June  30.  1992,  which  meets  the 
requirements  of  section  173  for  the 
construction  and  operation  of  new  and 
modified  major  stationary  sources  of 
PM-10  (section  189(a)(1)(A));  (3)  a 
demonstration  (including  air  quality 
modeling)  that  the  plan  provides  for 
attainment  of  the  PM-10  National 
Ambient  Air  QuaUty  Standards 
(NAAQS)  as  expeditiously  as 
practicable  but  no  later  than  December 
31, 1994,  or  a  demonstration  that 
attainment  by  that  date  is  impracticable 
(section  189(a)(1)(B));  (4)  provisions  to 
assure  that  Reasonably  Available 
Control  Measures  (RACM),  including 
Reasonably  Available  Control 
Technology  (RACT),  for  control  of  PM- 
10  will  be  implemented  no  later  than 
December  10, 1993  (sections  172(c)(1) 
and  189(a)(1)(C)).  For  sources  emitting 
insignificant  (de  minimis)  quantities  of 
PM-10.  the  EPA's  policy  is  that  it  would 
be  unreasonable  and  would  not 
constitute  RACM  to  require  controls  on 
the  source  (please  reference  57  FR 
13540).  Also,  when  evaluating  RACM 
and  RACT,  the  technological  and 
economic  feasibility  of  the  controls  are 
relevant  considerations  (57  FR  13540- 
13544);  (5)  quantitative  emission 
reduction  milestones  which  are  to  be 
achieved  every  three  years  until  the  area 
is  redesignated  attainment  and  which 
demonstrate  reasonable  further  progress 
(RFP)  toward  attaining  the  PM-10 
NAAQS  (section  189(c));  (6) 
contingency  measures  due  November 
15, 1993  (please  reference  57  FR  13510- 
13512  and  13543-13544),  that  are  to  be 
implemented  if  the  EPA  determines  that 
the  area  has  failed  to  make  RFP  or  to 
attain  the  primary  standards  by  the 
appUcable  date  (section  172(c)(9));  and 


(7)  control  requirements  for  major 
stationary  sources  of  PM-10  precursors, 
imless  the  EPA  determines 
inappropriate.  The  CAA,  in  section 
189(e),  states  that  control  requirements 
applicable  to  major  stationary  souirces  of 
PM-10  will  also  be  applicable  to  major 
stationary  sources  of  PM-10  precursors, 
except  where  the  Administrator 
determines  that  such  sources  do  not 
significantly  contribute  to  PM-10  levels 
that  exceed  the  PM-10  ambient 
standards  in  the  area. 

As  outlined  below,  the  State  of  Texas' 
SIP  revision  for  PM-10  concerning  El 
Paso,  a  moderate  PM-10  nonattainment 
area,  was  reviewed  against  the 
applicable  requirements.  The  reader  is 
referred  to  the  El  Paso  PM-10  SIP 
submittal  and  tbe  EPA's  supporting 
technical  information  for  pertinent 
details  regarding  each  requirement. 
These  items  are  available  for  public 
review  at  the  addresses  indicated  above. 

Section  llO(k)  of  the  CAA  sets  out 
provisions  governing  the  EPA's  review 
of  SIP  submittals  (see  57  FR  13565- 
13566).  In  this  action,  the  EPA  is 
proposing  to  grant  approval  of  the  plan 
revision  submitted  to  the  EPA  on 
November  15, 1991,  for  El  Paso,  Texas, 
because  it  meets  all  of  the  applicable 
requirements  of  the  CAA. 

Analysis  of  State  Submission 

1 .  Procedural  Background 

The  CAA  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  for 
submission  to  the  EPA.  Section 
110(a)(2)  of  the  CAA  provides  that  each 
implementation  plan  submitted  by  a 
State  must  be  adopted  after  reasonable 
notice  and  pubhc  hearing.  2  See  also 
section  110(1)  of  the  CAA.  Also,  the  EPA 
must  determine  whether  a  submittal  is 
complete  and  therefore  warrants  further 
EPA  review  and  action  (see  section 
110(k)(l)  and  57  FR  13565).  The  EPA's 
completeness  criteria  for  SIP  submittals 
are  set  out  at  40  CFR  part  51,  appendix 
V  (1992).  The  EPA  attempts  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submission. 
However,  a  submittal  is  deemed 
complete  by  operation  of  law  if  a 
completeness  determination  is  not  made 
by  the  EPA  six  months  after  receipt  of 
the  submission. 

After  providing  adequate  notice,  the 
State  of  Texas  held  a  public  hearing  on 
September  5, 1991,  to  entertain  public 
comment  on  the  PM-10  implementation 
plan  for  El  Paso.  Following  the  public 
hearing  the  plan  was  adopted  by  the 


>  Section  172(c)(7)  of  the  CAA  requixM  that  plan 
provif  ions  for  nonattainment  areas  meet  the 
applicable  provisions  of  section  llO(aK2). 


State  and  signed  by  the  Governor  on 
November  5, 1991,  and  submitted  to  the 
EPA  on  November  15, 1991,  as  a 
proposed  revision  to  the  SIP. 

Tne  SIP  revision  was  reviewed  by  the 
EPA  to  determine  completeness  shortly 
after  its  submittal,  in  accordance  with 
the  completeness  criteria  referenced 
above.  A  letter  dated  December  31, 
1991,  was  forwarded  to  the  Governor 
indicating  the  completeness  of  the 
submittal  and  the  next  steps  to  be  taken 
in  the  review  process  As  noted,  in  this 
action,  the  EPA  proposes  to  approve  the 
Texas  PM-10  SIP  submittal  for  El  Paso 
and  invites  public  comment  on  the 
action. 

2.  PM-10  Emission  Inventory 

Section  172(c)(3)  of  the  CAA  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate,  and 
current  inventory  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  nonattainment  area.  Further,  section 
110(a)(2)(K)  generally  authorizes  the 
EPA  to  request  any  data  necessary  to 
perform  air  quahty  modeling  for  the 
ptirpose  of  predicting,  among  other 
things,  impacts  on  the  PM-10  NAAQS. 

The  State  of  Texas  included  two 
inventories  in  the  El  Paso  PM-10 
Moderate  SIP:  (1)  An  inventory  for  El 
Paso  Coimty  (the  Qty  of  El  Paso  is 
located  in  El  Paso  Coimty)  based  on 
actual  emissions  for  the  year  1990;  and 
(2)  An  inventory  for  El  Paso  County 
based  on  permit  allowable  emissions 
(where  appropriate)  for  the  year  1994. 
For  1990,  the  State  calculated  1,082 
tons/year  of  PM-10  emissions  from 
point  sources,  1 ,691  tons/year  from  area 
sources,  and  4,640  tons/year  from 
mobile  Sources  (includes  PM-10 
emissions  from  paved  and  unpaved 
roads),  for  a  total  of  7,413  tons/year  of 
PM-10  emissions.  Projecting  for  1994, 
and  accounting  for  growth  factors,  the 
State  calculated  1,413  tons/year  of  PM- 
10  emissions  from  point  sources,  1,740 
tons/year  from  area  sources,  and  4,399 
tons/year  from  mobile  sources  (includes 
PM-10  emissions  from  paved  and 
■  unpaved  roads),  for  a  total  of  7,552  tons/ 
year  of  PM-10  emissions.  It  is  important 
to  note  that  there  were  calculation  errors 
in  the  two  emission  inventories 
submitted  by  the  State.  These 
calculation  errors  are  discussed  in  detail 
in  the  Technical  Support  Document. 
Only  one  of  the  errors  resulted  in  greatly 
different  emissions  estimates.  This  error 
involved  PM-10  emissions  from 
agricultural  tilling.  Instead  of  126  tons/ 
year,  the  1990  inventory  should  have 
calculated  PM-10  emissions  fi-om 
agricultural  tilling  operations  to  be 
1,025  tons/year.  "Hie  State  was  asked  to 
re-examine  its  attainment 


Federal  Regirter  /  Vol.  58.  No.  194  /  Friday,  October  8,  1993  /  Proposed  Rules 


52469 


demonstration,  as  discussed  below  in 
Section  4,  to  account  for  this  additional 
amount  of  PM-IO  emissions. 

By  cover  letter  dated  November  20, 
1992,  from  Lane  Hartsock,  Deputy 
Director  of  Air  Quality  Planning.  Texas 
Air  Control  Board  (TACB).  to  Thomas  H. 
Diggs,  Chief  of  the  Air  Planning  Section, 
EPA  Region  6,  the  State  submitted  a 
revised  emissions  inventory  addressing 
the  calculation  errors.  The  State  used 
this  revised  inventory  for  an  additional 
attainment  demonstration  which  will  be 
discussed  in  Section  4  below. 

3.  Nonattainxnent  New  Source  Review 
Permit  Progfxun 

The  State  of  Texas  has  submitted  new 
source  review  regulatory  revisions  to  the 
EPA.  These  revisions,  submitted  by 
cover  letter  from  the  Governor  dated 
May  13, 1992,  were  submitted  Ln  part  to 
meet  requirements  found  in  sections 
173  and  189(a)(lKA)  of  the  CAA  for  the 
construction  and  operation  of  new  and 
modified  major  stationary  sources  of 
PM-10.  These  revisions  were  due 
independently  of  the  November  15, 
1991,  moderate  PM-10  nonattainment 
area  SIP  requirements  addressed  in  this 
action  and  will  be  addressed  in  detail  in 
a  separata  Federal  Register  notice. 

4.  Demonstration  of  Attainment  of  the 
PM-10  NAAQS  by  December  31.  1994, 
but  for  Emissions  Emanating  From 
Mexico 

As  noted,  the  initial  moderate  PM-10 
nonattainment  areas  must  submit  a 
demonstration  (including  air  quality 
modeling)  showing  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31, 1994  (see  section 
189(e)(l)(B)(i)oftheCAA). 
Alternatively,  the  State  must  show  that 
attainment  by  December  31, 1994,  is 
impracticable  (section  189(a)(l)(B){ii)). 

There  have  been  several  air  quality 
studies  conducted  in  the  El  Paso/Juarez 
air  basin.  Special  receptor  modeling  and 
other  studies  in  El  Paso  and  across  the 
United  States  border  in  Juarez,  Mexico, 
conducted  by  the  TACB,  the  EPA,  the  El 
Paso  City-Coimty  Health  District 
(EPCCHD),  and  Mexico's  Secretariat  of 
Urban  Development  and  Ecology 
(SEDUE)  (now  known  as  the  Secretariat 
for  Social  Development  or  SEDESOL), 
have  included  PM-10  and 
meteorological  monitoring  in  both  El 
Paso  and  Juarez,  trends  analyses  of  the 
monitoring  data,  trajectory  analyses 
demonstrating  PM-10  transport  bom 
Juarez  into  El  Paso,  and  laboratory 
analyses  of  air  samples.  The  most 
extensive  study  was  performed  in 
December  of  1990 — an  18  day  project 
entitled  the  "El  Paso/Juarez  Winter  PM- 


10  Receptor  Modeling  Scoping  Study." 
Results  bom  the  study  showed  that 
generally.  PM-10  concentrations  were 
higher  in  Juarez,  Mexico,  than  in  El 
Paso,  and  a  monitoring  station  in  Juarez 
consistently  reported  higher  PM-10 
values  than  any  other  station  during  the 
special  study  period.  In  addition,  vraen 
high  PM-10  concentrations  were 
measured  in  El  Paso,  trajectory  analyses 
showed  that  many  of  the  air  parcels 
came  bom  source  regions  within  Juarez 
or  areas  outside  Juarez  in  Mexico. 

Section  179B(a]  of  the  CAA  provides 
that  notwithstanding  any  other 
provision  of  law,  a  SIP  required  under 
the  CAA  shall  be  approved  by  the 
Administrator  if:  (1)  The  plan  meets  all 
requirements  applicable  to  it  imder  the 
CAA  other  than  a  requirement  that  such 
plan  demonstrate  attainment  and 
maintenance  of  the  relevant  NAAQS  by 
the  specified  attainment  date;  and  (2) 
the  submitting  State  establishes  to  the 
satisfaction  of  the  Administrator  that  the 
SIP  would  be  adequate  to  attain  and 
maintain  the  relevant  NAAQS  by  the 
specified  attainment  date,  but  for 
emissions  emanating  bom  outside  of  the 
United  States.  See  generally  57  FR 
13569-13570.  In  addition,  for  PM-10 
nonattainment  areas,  section  179B(d)  of 
the  CAA  specifies  that  notwithstanding 
any  otber  provision  of  law,  any  State 
that  establishes  to  the  satisfaction  of  the 
Administrator  that,  with  respect  to  a 
PM-10  nonattainment  area  in  such 
State,  such  State  would  have  attained 
the  NAAQS  for  PM-10  by  the  apphcable 
attainment  date,  but  for  emissions 
emanating  bom  outside  the  United 
States,  then  such  PM-10  nonattainment 
area  in  the  State  shall  not  be  subject  to 
the  reclassification  to  serious  area 
provisions  of  section  188(b)(2)  (failure 
to  attain  after  the  applicable  attainment 
date).  The  EPA  has  construed  this 
reclassification  restriction  to  also  extend 
to  section  188(b)(1)  of  the  CAA  that 
pertains  to  reclassification  before  the 
attaiimient  date  where  the  EPA 
determines  an  area  cannot  practicably 
timely  attain  (57  FR  13569,  footnote  42). 

The  State  of  Texas  references  section 
179B  of  the  CAA  when  presenting  their 
demonstration.  As  set  out  in  more  detail 
below,  the  State  has  submitted  a 
demonstration  showing  that  the  El  Paso 
PM-10  moderate  nonattainment  area 
would  be  in  attainment  of  the  PM-10 
NAAQS  both  currently  and  by 
December  31, 1994,  based  on  dispersion 
modeling  of  United  States  (£1  Paso 
County)  PM-10  emissions  alone.  Based 
on  the  EPA's  review,  the  demonstration 
appeare  to  be  satisfactory.  Accordingly, 
the  EPA  is  proposing  to  approve  the 
demonstration  as  showing  that  the  SIP 
provides  for  timely  attainment  of  the 


PM-10  NAAQS  but  for  emissions 
emanating  from  Mexico., 

The  State  of  Texas  used  five  years  of 
hotirly  meteorplogical  data  (National 
Weather  Serv^  data  from  the  El  Paso 
International  Airport  for  the  years  1985- 
1989)  and  two  sets  of  emissions 
inventcHy  data  for  El  Paso  Coimty  (1990 
actual  point,  area,  and  mobile  source 
emissions,  and  1994  projected  allowable 
emissions)  to  model  PM-10  NAAQS 
impacts  in  El  Paso  County.  The  State 
used  a  Gaussian  Plume  Multiple  Source 
Air  Quahty  Algorithm  (Regional  Air 
Model  (RAM))  for  modeling  1990  and 
1994  PM-10  emissions,  and  also  used 
the  Valley  Screening  method  for 
estimating  PM-10  NAAQS  impacts  of 
significant  elevated  point  soiutxs  on 
mountainous  terrain,  such  as  the  nearby 
Franklin  Mountains  (1994  inventory 
only).  PM-10  reductions  due  to  some 
State-adopted  control  meastu«s 
addressed  in  this  proposal  were  not 
included  in  the  modeling  of  the  1994 
emissions  inventory. 

Based  on  the  Gaussian  Plume 
Multiple  Source  Air  Quahty  Algorithm 
(RAM)  modeling  runs,  the  1990  annual 
average  PM-10  design  concentration  for 
the  five  year  study  period  was  40.10  ug/ 
m3,  below  the  annual  PM-10  NAAQS  of 
50  ug/m3.  The  annual  PM-10  NAAQS  is 
attained  when  the  expected  aimual 
arithmetic  mean  concentration  is  less 
than  or  equal  to  50  ug/m3  (40  CFR  50.6). 
The  1990  24-hour  PM-10  design 
concentration  for  the  five  year  study 
period  was  91.45  ug/m',  below  the  24- 
hour  PM-10  NAAQS  of  150  ug/m'.  The 
24-hour  NAAQS  is  attained  when  the 
expected  nimiber  of  days  per  calendar 
year  with  a  24-hour  average 
concentration  above  150  ug/m^  is  equal 
to  or  less  than  one  (40  CFR  50.6).  For 
1994,  the  modeling  runs  produced  a 
maximmn  aimual  design  concentration 
of  41.64  ug/m3  and  a  maximum  24-hour 
design  concentration  of  114.08  ug/m3, 
both  below  their  respective  NAAQS 
threshold  levels.  Please  reference  the 
Technical  Support  Docimient  and  the  El 
Paso  PM-10  Sff  for  pertinent  details  on 
the  above  modeling  demonstrations. 

As  mentioned  above  in  Section  2,  the 
State  was  asked  to  re-examine  the 
attainment  demonstration  using  a 
revised  inventory.  The  State  submitted 
a  revised  attainment  demonstration  by 
cover  letter  dated  November  20. 1992,  to 
the  EPA.  This  additional  modeling 
resulted  in  insignificant  increases  in  the 
maximmn  predicted  PM-10 
concentrations  in  El  Paso  County.  Based 
on  the  revised  modeling  runs,  the  1990 
annual  average  PM-10  design 
concentration  for  the  five  year  study 
period  was  40.45  ug/m',  below  the 
annual  PM-10  NAAQS  of  50  ug/m'.  The 
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1990  24-hour  PM-10  design 
concentration  for  the  five  year  study 
period  was  93.52  ug/m^,  below  the  24- 
hour  PM-10  NAAQS  of  150  ug/m'.  For 
1994.  the  revised  modeling  runs 
produced  a  maximum  annual  design 
concentration  of  41.92  ug/m^  and  a 
maximum  24-hour  design  concentration 
of  114.19  ug/m^,  both  below  their 
respective  NAAQS  threshold  levels. 
Please  reference  the  revised  El  Paso 
P\f-10  SIP  documentation  from  Lane 
Hartsock  dated  November  20, 1992,  for 
pertinent  details  on  the  above  revised 
modeling  demonstrations. 

Complex  terrain  screening  for  the 
1994  inventory  was  performed  on  all 
elevated  point  sources  which  had  24- 
hour  average  emissions  of  0.5  gram  per 
second  or  more.  The  Valley  Screening 
method  was  used  to  determine  PM-10 
impacts  on  elevated  terrain  at  plume 
height  for  each  of  the  significant 
sources.  Predicted  impacts  on  the 
nearby  Franklin  Mountains  at  plume 
height  for  the  indicated  sources  were 
negligible. 

5.  RACM  and  RACTfor  Control  of  PM- 
10  and  Additional  Control  Measures 

As  noted,  the  initial  moderate  PM-10 
nonattainment  areas  must  submit 
provisions  to  assure  that  RACM 
(including  RACT)  are  implemented  no 
later  than  December  10, 1993  (see 
sections  172(c)(1)  and  189(a)(1)(C)  of  the 
CAA).  The  General  Preamble  contains  a 
detailed  discussion  of  the  EPA's 
interpretation  of  the  RACM  (including 
RACT)  requirement  (see  57  FR  1353^ 
13545  and  13560-13561).  The  EPA's 
interpretation  of  this  requirement  is  set 
out  here  only  in  broad  terms. 

The  State  should  first  identify 
dvailable  control  measures,  evaluating 
them  for  their  reasonableness  in  light  of 
the  feasibility  of  the  controls  and  tJoe 
attainment  needs  of  the  area.  A  State 
mav  reject  an  available  control  measure 
if  the  measure  is  technologically 
infsasible  or  the  cost  of  the  control  is 
unreasonable.  The  SIP  must 
demonstrate  attainment  of  the  NAAQS 
as  expeditiously  as  practicable  but  no 
later  than  December  31, 1994  (unless  the 
State  demonstrates  that  attainment  by 
that  date  is  impracticable).  Therefore,  if 
a  State  adopts  less  than  all  available 
measures  but  demonstrates,  adequately 
and  appropriately,  th|t  RFP  and 
attainment  of  the  PM-10  NAAQS  is 
assured,  and  application  of  all  such 
available  measures  would  not  resxilt  in 
attainment  any  faster,  then  a  plan  which 
requires  implementation  of  less  than  all 
available  measures  may  be  approved  as 
meeting  the  RACM  requirement.  As  a 
suggested  starting  point  for  determining 
RACM,  the  EPA  has  identified  available 


control  measures  for  sources  of  fugitive 
dust,  residential  wood  combustion,  and 
prescribed  burning  (see  57  FR  18072- 
18074  (April  28, 1992)).  The  State 
should  add  to  the  list  of  available 
measures  in  an  area  any  measures  that 
public  commenters  demonstrate  may 
well  be  reasonably  available  in  a 
particular  circimistance. 

The  RACT  for  a  particular  source  is 
similarly  determined.  The  EPA's 
longstanding  definition  of  RACT  is  the 
lowest  emission  limitation  that  a 
particular  source  is  capable  of  meeting 
by  the  application  of  control  technology 
that  is  reasonably  available  considering 
technological  and  economic  feasibility 
(see  57  FR  13541).  Thus,  the  EPA 
recommends  that  available  control 
technology  be  applied  to  those  existing 
sources  in  the  area  that  are  reasonable 
to  control  in  light  of  the  attainment 
needs  of  the  area  and  the  feasibility  of 
controls. ' 

A  State  should  submit  a  reasoned 
justification  for  partial  or  full  rejection 
of  any  available  control  measure 
(including  any  available  control 
technology)  that  explains,  with 
appropriate  documentation,  why  each 
rejected  control  measure  is  Infdasible  or 
otherwise  unreasonable  and,  therefore, 
does  not  constitute  RACM  (or  RACT)  for 
the  area.  In  those  PM-10  nonattainment 
areas  where  mobile  sources  significantly 
contribute  to  the  PM-10  air  quality 
problem.  States  also  must  address  the 
section  108(f)  transportation  control 
measures  (see  57  FR  13561). 

The  SIP  for  moderate  PM-10 
nonattaiimient  areas  subject  to  section 
179B  must  similarly  provide  for  the 
Implementation  of  RACM  (including 
RACT).  In  such  areas  the 
implementation  of  potentially  available 
control  measures  may  not  be 
"reasonably"  available  and,  therefore, 
would  not  be  required  by  RACM 
(including  RACT)  where  it  can  be 
shown  that  the  PM-10  NAAQS  could  be 
attained  as  expeditiously  as  practicable 
in  the  nonattainment  area  disregarding 
emissions  emanating  from  outside  the 
United  States.  By  directing  the  EPA 
under  section  179B  to  approve  the  SIP 
or  SIP  revision  for  a  moderate  PM-10 
area  showing  that  it  would  timely  attain 
the  NAAQS  "but  for"  foreign  emissions 
and  by  excluding  such  an  area  from 
reclassification  to  serioiis,  Congress  has 
avoided  penalizing  such  areas  by  not 
making  them  responsible  for  control  of 
emissions  emanating  from  a  foreign 
country  over  which  they  have  no 


>Th«  EPA  has  iuued  technological  and  aconomic 
parameten  that  should  b«  contidered  In 
datenninlng  RACT  for  a  particular  source  (se«  57 
FR  18073-18074). 


jurisdiction.  The  reclassification 
exclusion  avoids  subjecting  such  areas 
to  the  more  stringent  or  "best"  available 
control  measures  appUcable  in  serious 
PM-10  nonattainment  areas  (section 
189(b)(1)(B)).  Further,  section  179B(a)(2) 
by  its  plain  terms  requires  the  State  to 
establish  only  that  the  SIP  submitted 
would  be  "adequate"  to  timely  attain 
and  maintain  the  NAAQS,  "but  for" 
emissions  from  outside  the  United 
States. 

Thus,  no  State  is  relieved  from 
meeting  all  other  applicable  moderate 
area  PM-10  SIP  requirements,  including 
the  requirement  to  implement  RACM. 
However,  neither  is  any  State  required 
to  shoulder  more  of  a  regulatory  and 
economic  burden  than  States  not 
similarly  affected,  by  having  to 
implement  measures  that  go  well 
beyond  those  which  the  SIP 
demonstrates  would  otherwise  be 
adequate  to  attain  and  maintain  the  PM- 
10  NAAQS  "but  for"  emissions 
emanating  from  outside  the  United 
States.  Such  a  requirement  would  be 
inconsistent  with  the  apparent  purpose 
of  section  179B.  Nevertheless,  because 
the  NAAQS  reflect  public  health  and 
welfrtre  standards,  the  EPA  encourages 
states  to  reduce  emissions  beyond  the 
minimum  necessary  to  satisfy  the  "but 
for"  test  in  order  to  reduce  the  PM-10 
concentrations  to  which  their 
populations  are  exposed  by  virtue  of  the 
additional  contribution  from 
international  transport. 

The  State  of  Texas  in  the  El  Paso  SIP 
reviewed  RACM  and  RACT  for  control  ^ 
of  PM-10.  Following  is  an  analysis  of 
the  measiu^s  employed  to  control  PM- 
10  in  El  Paso,  Texas. 

A.  Fugitive  Dust  Control  Measures 

An  evaluation  of  available  fugitive 
dust  control  measiues  for  the  City  of  El 
Paso  is  included  in  appendix  N  of  the 
El  Paso  PM-10  Moderate  SIP.  The  State 
of  Texas  has  incorporated  provisions 
into  the  TACB  Regulation  I  which 
control  fugitive  particulate  emissions 
from  materials  handling,  construction, 
roads,  streets,  alleys,  and  parking  lots  in 
the  El  Paso  area.  A  Memorandiun  of 
Understanding  (MOU),  dated  November 
5, 1991,  between  the  City  of  El  Paso  and 
the  TACB,  included  in  the  SIP 
submittal,  will  serve  as  the  basis  for 
defining  the  division  of  responsibility 
for,  and  the  commitments  to  carry  out, 
pertinent  provisions  of  Regulation  I.  In 
any  event,  the  TACB  has  the  ultimate 
enforcement  authority  to  ensiire  the 
implementation  of  these  fugitive  dust 
control  measiires.  Each  pertinent  section 
of  Regulation  I  wall  be  discussed  below. 
Even  though  the  TACB  demonstrated 
that  the  El  Paso  PM-10  nonattainment 
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area  would  be  in  attainment  by 
December  31. 1094,  without  including 
the  fugitive  dust  control  measures,  the 
State  of  Texas  is  implementing  control 
measures  for  fugitive  dust  in  the  El  Paso 
area.  The  State  has  authority  under 
section  116  of  the  CAA  to  require  these 
controls,  and  the  EPA  is  proposing  to 
approve  the  following  provisions  of 
TACB  Regulation  I  as  control  measures 
beyond  RACM  which  strengthen  the 
Texas  SIP.  Moreover,  as  discussed  later, 
the  EPA  is  proposing  to  treat  these  and 
the  other  control  measures  that  go 
beyond  the  minimum  RACM 
requirement  as  fulfilling  the 
requirement  for  contingency  measiues. 

Section  111.141.  This  section  dtes 
certain  provisions  in  Regulation  I 
applicable  to  the  El  Paso  area  [including 
the  Fort  Bliss  Mihtary  Reservation 
except  for  tactical  training  areas)  and 
also  cites  appropriate  compliance  dates, 
with  compliance  being  no  later  than 
December  31, 1901,  for  some  provisions, 
and  no  later  than  December  10, 1993.  for 
the  remaining  provisions. 

Section  1 11.143.  Part  one  of  this 
section  requires  maximum  control  of 
material  storage  piles  through 
application  of  water  or  suitable 
cbemicals  or  other  coverings.  Part  two 
of  this  section  requires  proper 
installation,  maintenance  and  use  of 
hoods,  fans,  and  filters  to  enclose, 
collect,  and  clean  emissions  of  any 
dusty  materials  (if  applicable).  Finally, 
part  three  of  this  section  requires 
covering  of  all  open  bodied  trucks. 
trailers,  and  railroad  cars  transporting 
materials  which  can  create  airborne 
particulate  matter  in  public  areas  within 
the  City  of  El  Paso.  It  is  important  to 
note  that  this  section  was  previously 
adopted  by  the  TACB  on  June  16. 1989, 
after  proper  public  notice  and  hearing 
(public  hearings  were  held  on  February 
1-2, 1989).  This  section  was  previously 
submitted  to  the  EPA  by  cover  letter 
fixim  the  Governor  dated  August  21. 
1989. 

Section  111.145.  This  section  requires 
dust  control  (e.g..  paving  or  chemical 
stabilization)  at  ail  construction  and 
demolition  sites  in  the  Gty  of  El  Paso, 
including  control  of  access  points  to 
paved  roads.  It  is  important  to  note  that 
parts.  1  and  2  of  this  section  were 
previously  adopted  by  the  TACB  on 
June  16, 1989.  after  proper  public  notice 
and  hearing  (public  nearings  were  held 
on  February  1-2. 1989).  These  parts 
were  previously  submitted  to  the  EPA 
by  cover  letter  from  the  Governor  dated 
August  21, 1989. 

Section  ni.I47.  Part  one  of  this 
section  requires  dust  control  measures 
(i.e.,  paving,  watering,  chemical 
stabilization)  for  the  following  unpaved 


surfaces  in  the  El  Paso  area:  industrial 
facility  roadways,  pubUc  thonnighfiBres, 
commercial  roads,  residential  roads, 
alleys  (paving  at  the  rate  of  at  least  15 
miles  p«  year),  and  levee  roads.  Part 
two  of  this  section  requires  removal  of 
soil  or  other  materials  from  roads  by 
means  of  mechanical  sweepers, 
including  removal  of  sand  applied  on 
public  thoroughfares  for  snow  or  ice 
control  in  the  City  of  El  Paso.  In 
addition,  a  sweeping  schedule  and 
recordkeeping  of  such  activities  is 
specified.  Also,  this  section  gives  the 
Executive  Director,  with  the 
concurrence  of  the  EPA,  the  option  of 
granting  a  waiver  from  paving 
requirements  for  indusbial  roadwasrs, 
provided  the  roadway  owner  can 
demonstrate  that  the  cost  of  paving  is 
economically  unreasonable  compered  to 
other  forms  of  dust  control  specified  in 
section  111.147(1).  It  is  important  to 
note  that  parts  1(B)  through  1(D)  of  this 
section  were  previously  adopted  by  the 
TACB  on  June  16, 1989,  after  proper 

Eublic  notice  and  hearing  (public 
earings  were  held  on  February  1-2. 
1989).  TTiese  parts  were  previously 
submitted  to  the  EPA  by  cover  letter 
from  the  Governor  dated  August  21. 
1989. 

Section  111.149.  This  section  requires 
parking  surfeces  in  the  Qty  of  El  Paso 
vrith  more  than  five  parkins  spaces  to  be 
paved  or  imiformly  covered  with  gravel. 
Temporary  parldng  lots  must  apply 
water  or  suitable  oil  or  chemicals  to 
control  dust,  while  all  parking  lots  with 
more  than  100  parking  spaces  must  be 
paved  or  covered  by  an  equivalent 
method  to  paving  as  determined  bv  the 
Executive  Director  of  the  TACB.  The 
equivalent  method  shall  not  include  the 
utilization  of  waste  materials  from 
industrial  processes.  It  is  important  to 
note  that  this  section  was  previously 
adopted  by  the  TACB  on  June  16, 1989, 
after  proper  public  notice  and  hearing 
(public  hearings  were  held  on  February 
1-2. 1989).  This  section  was  previously 
submitted  to  the  EPA  by  cover  letter 
from  the  Governor  dated  August  21. 
1989. 

B.  Off-road  Recreational  Vehicles 

The  State  considers,  and  the  EPA 
agrees,  that  PM-10  emissions  due  to  off- 
road  recreational  vehicles  are  de 
minimis.  According  to  the  EPCCHD, 
there  is  no  significant  off-road  vehicle 
use  in  the  Qty  of  El  Paso.  As  discussed 
earliffl',  where  sources  of  PM-10 
contribute  insignificantly  to  the  PM-10 
problem  in  the  area,  the  EPA's  policy  is 
that  it  would  be  imreasonable  to  require 
the  soiuces  to  implement  potentially 
available  control  measures.  Thereftve, 
such  potentially  available  control 


measures  are  not  "reasonably"  available 
and  RACM  does  not  require  controls  on 
insignificant  PM-10  sources  (57  FR 
13540).     ) 

C.  Residential  Wood  Combustion 
Control  Measures 

An  evaluation  of  available  residential 
wood  combustion  control  measures  for 
the  City  of  El  Paso  is  included  in 
appendix  O  of  the  El  Paso  PM-10 
Moderate  SIP.  The  State  of  Texas  has 
incorporated  provisions  into  Regulation 
I  (section  111.111(c))  which  require  an 
episodic  cxirtailment  program  to  be 
implemented  in  the  Qty  of  £1  Paso 
regarding  wood  combustion.  This 
program  mandates  operating  restrictions 
ror  solid  fuel  heating  devices  in  the  Qty 
of  El  Paso,  including  the  Fort  Bliss 
Military  Reservation,  during  periods 
when  National  Weather  Service  data 
indicates  that  an  atmospheric  stagnation 
condition  exists  or  is  predicted  to  exist 
The  program  contains  exemptions  to 
account  for  bum  down  periods,  sole 
sources  of  heat,  and  temporary  power 
losses.  The  Qty  of  El  Paso  also  enforces 
an  episodic  curtailment  program 
regarding  wood  combustion  imder 
Chapter  9.38  of  the  City  Code.  This  Qty 
ordinance  was  submitted  as  part  of  the 
SIP.  The  TACB  and  the  Qty  of  El  Paso 
are  working  together  on  producing 
pamphlets  and  other  materials  for 
educating  the  public  regarding 
residential  wood  combustion  devices 
and  wood  smoke,  as  called  for  in  the 
November  5, 1991.  MOU  between  the 
Qty  and  the  TACB.  As  in  the  case  of 
fugitive  dust  control  measures,  this 
MOU  between  the  Qty  of  El  Paso  and 
the  TACB,  submitted  as  a  part  of  the 
SIP.  serves  as  the  basis  for  defining  the 
division  of  responsibility  for,  and  the 
commitments  to  carry  out,  the 
provisions  of  Section  111.111(c)  and 
Chapter  9.38  of  the  Qty  Code,  both 
concerning  solid  fuel  heating  devices. 
Nevertheless,  the  TACB  is  responsible 
for  the  ultimate  implementation  and 
enforcement  of  this  program.  The  TACB 
is  implementing  these  residential  wood 
combustion  control  measures  even  ^ 
though  attainment  of  the  PM-10     ' 
stancbrds  for  the  El  Paso  area  was 
demonstrated  by  December  31, 1994, 
without  consideration  of  these  adopted 
control  measures.  Thus,  the  EPA  is 
proposing  to  approve  the  El  Paso 
residential  wood  combustion  control 
measures  as  control  measures  beyond 
RACM  which  strengthen  the  Texas  SIP. 
As  discussed  further  below,  the  EPA  is 
proposing  to  treat  these  and  other 
control  measures  that  go  beyond  the 
minimimi  RACM  requirement  as 
fulfilling  the  requirement  for 
contingency  measures. 
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D.  Prescribe  Burning  Control  Measures 

Prescribed  biiming,  including 
agricultural  or  silvicultural  burning,  is 
controlled  by  tbe  TACB  Regulation  I 
under  Sections  111.101. 111.103, 
111.105.  and  111.107.  which  detail 
prohibitions  for  outdoor  burning  and 
general  reqxiirements  for  allowable 
outdoor  burning.  Please  reference  these 
sections  of  Regulation  I  attached  to  the 
Technical  Support  Document.  It  is 
important  to  note  that  these  sections 
were  previously  adopted  by  the  TACB 
on  June  16. 1989,  after  proper  public 
notice  and  hearing  (public  hearings 
were  held  on  February  1-2, 1989). 
These  sections  were  previously 
submitted  to  the  EPA  by  cover  letter 
from  the  Governor  dated  August  21, 
1989.  As  stated  earlier,  the  TACB  is 
implementing  these  prescribed  burning 
control  measures  even  though 
attainment  of  the  PM-10  standards  for 
the  El  Paso  area  was  demonstrated  by 
December  31, 1994,  without 
consideration  of  these  adopted  control 
measures,  and  the  EPA  is  proposing  to 
approve  these  and  other  measures  as 
fulfilling  the  contingency  measure 
requirement. 

E.  Point  Sources 

For  El  Paso,  RACT  includes  control  of 
existing  stationary  point  sources  for 
stack,  process,  and  fugitive  particulate 
emissions.  RACT  for  a  particular  point 
source  is  determined  on  a  case-by-case 
basis  and  considers  the  technological 
and  economic  feasibility  of  reducing 
emissions  from  that  source.  The  State  of 
Texas  included  an  analysis  of  RACT  for 
El  Paso  point  sources  that  had  total 
suspended  particulate  emissions  equal 
to  or  greater  than  25  tons  per  year.  The 
analysis,  concerning  stack,  process,  and 
fugitive  particulate  emissions,  is  found 
in  appendix  P  of  the  El  Paso  PM-10  SIP. 
This  analysis  was  comprised  of  a 
current  listing  of  RACT  (appendix  P)  at 
specific  emission  points  of  PM-10  for  El 
Paso  point  soiuces.  Appendix  P 
provides  a  description  of  control 
equipment  and  emissions  in  tons  per 
year  for  the  point  sources.  The  TACB 
enforces  RACT  through  federally 
enforceable  permit  conditions.  The  EPA 
is  proposing  to  approve  the  El  Paso  PM- 
10  SIP  as  adequately  containing  RACT 
for  stationary  point  sources. 

In  summary,  the  EPA  is  proposing  to 
find  that  the  State  of  Texas*  PM-10  SIP 
for  the  El  Paso  nonattainment  area 
includes  adequate  RACM/RACT  as 
discussed  in  detail  above.  The  State  of 
Texas  included  a  listing  of  RACT, 
federally  enforceable  in  approved 
permits,  being  used  at  all  major  and 
other  stationary  sources  in  the  El  Paso 


area.  In  addition,  the  EPA  views  the 
State's  prescribed  burning,  fugitive  dust, 
and  residential  wood  comlnistion 
control  measures  in  Regulation  I  and  the 
Qty  ordinance  as  contingency  measures 
that  go  beyond  the  core  RACM  control 
strategy.  This  is  discussed  further 
below.  The  EPA  is  also  proposing  to 
approve  the  MOU  between  the  Qty  of 
El  Paso  and  the  TACB  which  serves  to 
define  the  division  of  responsibility  for, 
and  the  commitments  to  carry  out,  the 
provisions  of  Regulation  I  and  Chapter 
9.38  of  the  Qty  Code  (City  of  El  Paso 
episodic  curtailment  program  regarding 
wood  combustion). 

6.  Milestones  and  Reasonable  Further 
Progress 

Section  189(c)  of  the  CAA  requires 
that  plan  revisions  for  moderate  PM-10 
nonattainment  areas  contain 
quantitative  milestones  which  are  to  be 
achieved  every  three  years  until  the  area 
is  redesignated  to  attainment.  The 
milestones  must  also  demonstrate  to  the 
EPA  that  reasonable  further  progress 
(RFP)  toward  attainment  of  the  PM-10 
NAAQS  is  being  met  (see  57  FR 13539). 

The  EPA  has  attempted  to  reconcile 
the  quantitative  milestones  and  periodic 
reporting  called  for  in  section  189(c) 
with  the  EPA's  proposed  decision  under 
section  179B  to  approve  the  El  Paso 
PM-10  SIP  as  meeting  the  requirements 
for  an  international  border  area 
implementation  plan.  The  State 
demonstrated  that  the  El  Paso 
nonattainment  area  would  attain  the 
PM-10  NAAQS  both  currently  and  by 
December  31. 1994,  using  current  and 
projected  United  States  (El  Paso  Coimty) 
emissions  alone.  Also,  the  PM-10 
problem  in  the  El  Paso  area  is 
international  in  scope  (contribution 
from  Mexico).  Therefore,  die  EPA 
believes  it  is  reasonable  for  El  Paso  to 
satisfy  section  189(c)  by  reporting  every 
three  years,  beginning  on  November  15, 
1994,  the  air  quality  progress  actually 
made  in  response  to  the  implementation 
of  control  measures,  and  information 
addressing  a  potential  change  in 
circumstances  in  the  area  that  may,  in 
turn,  warrant  further  air  quality 
protection  efforts.  Specifically,  the  State 
should  report  to  the  EPA  every  three 
years  the  following  information 
regarding  the  El  Paso  nonattainment 
area:  (1)  The  status  and  effectiveness  of 
the  existing  controls,  including 
quantification  of  emission  reductions 
achieved  relative  to  those  projected  in 
the  El  Paso  PM-10  SIP  submittal,  the 
subject  of  this  proposed  action,  (2) 
significant  changes  in  the  inventory  due 
to  new  source  growth  or  other  activities 
(to  allow  for  a  comparison  with  the  1990 
base  year  PM-10  emission  inventory. 


and  the  projected  1994  PM-10  emission 
inventory);  and  (3)  an  evaluation  of  any 
additional  controls  which  may  be 
feasible  to  reduce  exposures  and/or 
bring  the  area  into  attainment. 

Reasonable  further  progress  is  defined 
in  section  171(1)  of  the  CAA  as  such 
annual  incremental  reductions  in 
emissions  of  the  relevant  air  pollutant  as 
are  required  by  part  D  or  may 
reasonably  be  required  by  the 
Administrator  for  the  purpose  of 
ensuring  attainment  of  the  applicable 
NAAQS  by  the  applicable  date.  Since 
part  D  does  not  dictate  annual 
incremental  reductions  for  moderate 
PM-10  areas,  the  EPA  has  broad 
discretion  in  determining  RFP  imder 
section  171(1).  The  EPA  is  proposing  to 
approve  as  satisfying  RFP  the  annual 
incremental  reduction  in  emissions 
provided  for  by  the  RACM  (including 
RACT)  being  implemented  in  the  area. 
Section  189(0)  provides  that  the 

auantitative  milestones  also  must 
emonstrate  RFP,  Thus,  the  EPA  will 
assess  the  State's  compliance  with  RFP 
for  this  area  in  conjimction  with 
determining  its  compliance  with  the 

auantitative  milestone  requirement 
escribed  above.  Thus,  when  the  State 
demonstrates  the  El  Paso  area's 
compliance  with  the  quantitative 
milestone  requirement  it  should  also 
demonstrate  that  RFP  has  been  achieved 
during  each  of  the  relevant  three  years. 

7.  Contingency  Measures 

As  per  sectioirl72(c)(9)  of  the  CAA, 
all  nonattainment  SIPs  must  contain 
contingency  measures  (due  November 
15, 1993)  that  are  to  be  implemented  if 
the  area  fails  to  make  RFP  or  to  attain 
the  NAAQS  by  the  applicable  date  (see 
57  FR  13510-13512  and  13543-13544). 
These  contingency  measures  are  to  be 
implemented  immediately  tLfter  the  EPA 
determines  feilure  of  RFP  or  attainment 
of  standards.  The  CAA  does  not  specify 
how  many  contingency  measures  are 
needed  or  the  magnitude  of  emissions 
reductions  that  must  be  provided  by 
these  measures  (57  FR  13511).  However, 
since  the  purpose  of  the  contingency 
measure  requirement  is  to  provide  for 
the  implementation  of  additional  air 
quality  control  measures  beyond  the 
core  control  strategy  to  ensure  that 
emissions  reduction  progress  continues 
to  be  made  in  the  event  of  SIP  failure 
to  produce  RFP  or  attainment, 
contingency  measuires  must  consist  of 
other  available  control  measures  that  are 
not  included  in  the  RACM  (including 
RACT)  control  strategy. 

As  addressed  in  the  discussion  of 
control  measures,  above,  the  State  is 
implementing  several  control  measures 
in  El  Paso  that  an  in  excess  of  those 
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needed  to  provide  foi  timely  attainment 
"but  for"  emissions  from  Mexico  and 
that  go  beyond  the  RACM  (including 
FACT)  requirement.  In  this  action,  the 
EPA  is  proposing  to  approve  the  fugitive 
dust,  residential  wood  combustion,  and 
prescribed  burning  control  measures 
previously  discussed  in  this  action,  as 
contingency  measures  for  the  El  Paso 
PM-10  SIP.  Implementation  of  these 
measures  should  result  in  a  PM-10 
emission  reduction  of  aroimd  400-500 
tons  per  year.  These  measures  appear  to 
go  beyond  RACM  (including  RACTl. 
The  State  has  demonstrated  that  the  El 
Paso  nonattainment  area  would  be  in 
atteinment  of  the  PM-10  NAAQS  no 
later  than  December  31, 1994,  based  on 
U.S.  emissions  alone,  without  these 
control  measiues. 

Section  172(c)(9)  of  the  CAA  specifies 
that  contingency  measures  shall  "take 
effect  •  •  •  v«thout  further  action  by 
the  State  or  the  Administrator."  The 
EPA  interprets  this  reauirement  to  mean 
that  no  further  rulemaking  activities  by 
the  State  or  the  EPA  would  be  needed 
to  implement  the  contingency  measures 
(57  FR 13512).  The  EPA  expects  all 
actions  needed  to  affect  full 
implementation  of  the  measures  to 
occur  vdthin  60  days  after  the  EPA 
notifies  the  State  of  its  failure  to  achieve 
RFP  or  to  attain  (57  FR  13512). 

The  EPA  is  proposing  to  accept  the 
control  measures  submitted  by  the  State 
of  Texas  that  are  in  excess  of  those 
necessary  to  provide  for  timely 
attainment  of  the  PM-10  NAAQS  "but 
for"  emissions  fi-om  Mexico,  and  that  go 
be^rond  RACM  (including  RACT),  as 
fulfilling  the  requirement  for 
contingency  measures  because  the 
measures  will  provide  for  continued 
emissions  reduction  progress  beyond 
the  core  control  strategy.  It  is  the  EPA's 
determination  that  since  the  State  has 
acted  to  implement  these  precautionary 
measures  along  with  the  primary  RACM 
(including  RACT)  control  strategy  that 
these  measures  essentially  provide 
advance  contingency  benefit  and  satisfy 
the  requirement  that  they  "take  effect 
without  further  action  by  the  State  or 
the  Administrator." 

The  implementation  of  these  control 
measures  in  conjunction  with  the 
primary  control  strategy  should  not 
disqualify  treating  them  as  contingency 
measures  under  section  172(c)(9)  of  the 
CAA.  Section  172(c)(9)  indicates  that 
the  SIP  shall  provide  for  the 
implementation  of  contingency 
measures  to  be  imdertaken  if  the  area 
fails  to  make  RFP  or  to  timely  attain  the 
NAAQS.  The  State  of  Texas  is,  in  effect, 
accelerating  its  implementation  of 
contingency  measures  for  El  Paso. 
Alternatively,  these  measures  would  be 


undertaken  at  some  later  time  if  the  area 
failed  to  make  RFP  or  timely  attain  "but 
for"  emissions  from  Mexico.  It  would, 
quite  simply,  be  absurd  to  penalize  or 
otherwise  discourage  the  State  from 
taking  the  arguably  more  precautionary 
air  quality  management  step  of 
accelerating  the  implementation  of  the 
contingency  measures. 

Finally,  the  EPA  notes  that  the 
magnitude  of  emissions  reduction 
progress  provided  by  these  measures 
appears  reasonable  in  light  of  improved 
PM-10  air  quality  on  the  U.S.  side  of  the 
border  over  the  last  ttree  years.  There 
have  been  no  exceedances  of  the  PM-10 
annual  standard,  and  3  recorded 
exceedances  of  the  24-hour  PM-10 
standard  (one  in  October,  1991,  and  two 
in  October,  1992  at  one  site),  since  1990. 
The  three  recorded  exceedances  were 
168  ug/m>,  159  ug/m^,  and  158  ug/m^, 
not  too  far  over  the  24-hour  standard  of 
150  ug/mJ.  In  addition,  the  TACB 
commits  to  developing  future 
contingency  measures  provided  that 
adequate  information  from  Mexico 
becomes  available.  It  is  anticipated  that 
the  Et*A,  the  TACB,  the  Qty  of  El  Paso, 
and  SEDUE  (now  SEDESOL)  will 
continue  their  cooperative  effort  in 
studying  the  PM-10  air  quality  in  the  El 
Pasci/Juarez  air  basin.  The  EPA  agrees 
vfi\h  the  State  of  Texas  that  the  PM-10 
air  quality  problem  in  the  El  Paso/Juarez 
air  basin  is  international  in  scope,  and 
agrees  with  the  State's  commitment  to 
proNide  future  contingency  measiues  if 
adequate  information  becomes 
available. 

8.  PM-10  Precursors 

Section  189(e)  of  the  CAA  states  that 
control  requirements  applicable  to 
major  stationary  soiut;es  of  PM-10  are 
also  appUcable  to  major  stationary 
sources  of  PM-10  precursors,  except 
where  the  Administrator  determines 
that  such  sources  do  not  significantly 
contribute  to  PM-10  levels  that  exceed 
the  PM-10  ambient  standards  in  the 
area.  The  General  Preamble  contains 
guidance  addressing  how  the  EPA 
intends  to  implement  section  189(e)  (see 
57  FR  13539-13540  and  13541-13542). 

The  State  of  Texas  used  annular 
denuder  samplers  during  the  December, 
1990,  special  PM-10  study  as  a  method 
to  differentiate  between  gas  and 
particulate  phase  compounds  in  the 
ambient  air.  *  The  results  of  the  annular 
denuder  sampling  showed  that  a  large 
majority  of  the  siUfur  compounds  found 


4  Annular  danudar  (ampling  is  one  of  many 
pouible  reasonable  techniques  that  could  be 
employed  for  assessing  precursor  contribution.  EPA 
intends  to  assess  the  reasonableness  of  such 
techniques  on  ■  case  by  case  basis  (see  97  FR  ~ 
13539). 


on  the  samples  were  in  the  form  of 
gaseous  sulfur  dioxide  (SO2),  and  not  in 
the  siilfate  particulate  phase,  suggesting 
that  secondary  sulfate  was  only  a  minor 
contributor  to  high  PM-10 
concentrations  in  the  study.  For 
nitrogen  compounds,  a  large  majority  of 
the  compoimds  found  in  the  samples 
were  also  gaseous,  suggesting  that 
nitrate  was  also  a  minor  contributor  to 
high  PM-10  concentrations  in  the  study. 
The  concentrations  of  the  particulate 
phase  sulfates  and  nitrates  constituted  a 
small  fraction  of  the  24-hour  PM-10 
standard,  ranging  from  about  3-12  ug/ 
m',  or  2-8  %  of  the  24-hour  PM-10 
standard  (150  ug/m').  It  is  also 
important  to  note  that  the  aimular 
denuder  sampling  was  conducted 
dming  a  time  of  tixe  year  (December)  in 
which  adverse  meteorological 
conditions  would  be  expected  in  the  El 
Paso/Juarez  air  basin.  Further,  based  on 
review  of  the  PM-10  monitoring  data 
from  both  El  Paso  and  Juarez,  and  of  the 
trajectory  analyses,  it  is  very  likely  that 
emissions  from  Mexico  contribute  to  the 
PM-10  precursor  concentrations  in  El 
Paso.  Thus,  the  concentrations 
referenced  above  are  conservative 
estimates.  Based  upon  the  preceding 
study,  PM-10  precursors  do  not  appear 
to  significantly  contribute  to  high  PM- 
10  concentrations  in  El  Paso,  Texas,  end 
the  EPA  is  proposing  to  grant  the  El 
Paso  area  the  exclusion  from  control 
requirements  as  authorized  under 
section  189(e)  of  the  CAA. 

9.  Enforceability  Issues 

All  required  measures  and  other 
elements  in  the  SIP  must  be  enforceable 
by  the  State  and  the  EPA  (see  sections 
172(c)(6),  110(a)(2)(A)  and  57  FR 
13556).  The  EPA  criteria  addressing  the 
enforceability  of  SIPs  and  SIP  revisions 
were  stated  in  a  September  23, 1987, 
memorandum  (with  attachments)  from  J. 
Craig  Potter,  Assistant  Administrator  for 
Air  and  Radiation,  et  al.  (see  57  FR 
13541).  The  criteria  include,  for 
example:  Ensuring  that  the  rules 
contained  in  the  SIP  are  expUcit  in  their 
applicability  to  the  regulated  sources; 
ensuring  that  compliance  dates  are 
clearly  specified;  ensuring  that 
compliance  periods  and  test  methods 
are  clearly  noted;  ensuring  that  adequate 
recordkeeping  is  required;  and  ensuring 
that  any  exemptions  or  variances  are 
clear  in  their  applicabiUty  and  in  how 
they  are  triggered.  In  addition  to 
enforceable  requirements, 
nonattainment  area  plan  provisions 
must  contain  a  program  that  provides 
for  enforcement  of  the  control  measuref* 
and  other  elements  in  the  SIP  (see 
section  110(a)(2)(C)).   ♦ 
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The  State  of  Texas  has  an  enforcement 
program  that  will  ensure  that  certain 
control  measures  contained  in  the  El 
Paso  PM-10  SIP  (i.e.,  Regulation  I  and 
the  City  Ordinance)  are  adequately 
enforced.  The  State  has  also  entered  into 
an  MOU  with  the  Qty  of  El  Paso  which 
serves  to  define  the  division  of 
responsibility  regarding,  and  the 
commitments  to  carry  out,  the 
provisions  of  Regulation  I  and  Chapter 
9.38  of  the  Gty  Code  pertaining  to 
control  measures  for  nigitive  dust  and 
residential  wood  combustion  devices. 
RACT  for  stationary  point  sources  is 
enforced  by  the  TACB  through  federally 
enforceable  permit  conditions. 

10.  Summary 

The  Governor  of  Texas  submitted  the 
moderate  PM-10  SIP  for  El  Paso  to  the 
EPA  on  November  15, 1991.  The  El  Paso 
SIP  analyzed  PM-10  emissions  from 
point  and  area  sources  around  the  El 
Paso  region.  Using  a  Gaussian  Plimie 
Multiple  Source  Air  Quality  Algorithm 
(RAM),  the  State  demonstrated  that  the 
EI  Paso  nonattainment  area  would  attain 
the  PM-10  NAAQS  both  currently  and 
by  December  31, 1994,  using  current 
and  projected  United  States  (El  Paso 
County)  emissions  alone.  The  State  also 
conducted  a  comprehensive  RACM/ 
RACT  analysis,  including  a  RACT 
analysis  for  El  Paso  stationary  point 
sources.  The  State  has  adequately 
addressed  RACT  for  El  Paso  stationary 
sources  through  federally  enforceable 
permits.  Further,  the  State  has  adopted 
certain  provisions  found  in  Regulation  I 
which  incorporate  control  measures  for 
fugitive  dust,  prescribed  burning,  and 
residential  wood  combustion  devices 
that  go  beyond  RACM  and  that  the  EPA 
is  proposing  to  approve  as  fulfilling  the 
requirement  for  contingency  measures. 
The  State  has  also  entered  into  an  MOU 
with  the  City  of  El  Paso  which  serves  to 
define  the  division  of  responsibility 
regarding,  and  the  commitments  to  carry 
out,  the  provisions  of  the  TACB 
Regulation  I  and  Chapter  9.38  of  the 
City  Code  pertaining  to  control 
meas\ires  for  fugitive  dust  and 
residential  wood  combustion  devices. 

Proposed  Action 

The  EPA  is  proposing  to  approve  the 
El  Paso,  Texas,  moderate  PM-10  SIP. 
The  EPA  is  also  proposing  to  approve 
the  El  Paso,  Texas,  moderate  PM-10  SIP 
as  meeting  the  requirements  of  section 
179B  of  the  CAA.  All  required  SIP  items 
have  been  adequately  addressed  as 
discussed  in  this  Federal  Register 
action,  and  the  State  of  Texas  has 


conducted  a  comprehensive  RACM/ 
RACT  analysis. 

Based  on  the  above  evaluation,  the 
EPA  proposes  to  approve  the  El  Paso, 
Texas,  moderate  PM-10  nonattainment 
Sn*.  Additional  requirements,  such  as 
the  nonattainment  new  source  review 
program  for  the  area,  will  be  addressed 
independent  of  this  action. 

Request  for  Public  Conunents 

The  EPA  requests  comments  on  all 
asi>ects  of  this  proposal  including  the 
EPA's  proposal  to  approve  the  PM-10 
SIP  for  El  Paso.  Texas,  as  meeting  the 
reqidrements  of  section  179B  of  the 
CAA  regarding  implementation  plans 
and  revisions  for  international  border 
areas.  As  indicated  at  the  outset  of  this 
action,  the  EPA  will  consider  any 
comments  received  by  30  days  from 
date  of  publication. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C  600  et  seq..  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D,  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.  Q.  1976);  42  U.S.C. 
7410(a)(2). 

Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Environmental 
protection.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 


dioxide.  Particulate  matter,  Reporting 
and  recordkeeping  requirements.  Sulfur 
dioxide.  Volatile  organic  compounds. 
Authoritjr:  42  U.S.Q  7401-7671q. 

Dated:  August  20, 1993. 
W.B.  Hathaway. 

Acting  Regional  Administrator  (6A). 

[FR  Doc.  93-24814  Filed  10-7-93;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Adminlttration 

50  CFR  Part  641 

Reef  Rsh  Fishery  of  the  Qutf  of 
Mexico;  Pubilc  Hearing 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  a  public  hearing. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  a  public  hearing  to  receive 
public  testimony  on  a  proposed 
regulatory  amendment  for  an 
experimental  one-year  move  of  the  reef 
fish  longline/buoy  gear  boundary  line 
frt>m  20  fathoms  to  15  fiathoms  in  two 
regions  off  Florida. 
DATES:  Written  comments  on  the 
proposed  actions  must  be  received  by 
November  12, 1993.  The  hearing  is 
scheduled  for  Wednesday,  October  27, 
1993,  6x»m  7  p.m.  to  10  p.m. 
ADDRESSES:  Comments  should  be 
addressed  to  Steven  M.  Atran,  Gulf  of 
Mexico  Fishery  Management  Council. 
5401  West  Kennedy  Boulevard,  suite 
331,  Tampa,  FL  33609.  The  hearing  will 
be  held  at  the  Madeira  Beach  City  Hall 
Auditorium,  300  Mimicipal  Ehive, 
Madeira  Beach.  Florida  (813-391-9951). 
R3R  FURTHER  INFORMATKM  CONTACT: 
Steven  M.  Atran,  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  This 
hearing  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Beverly  Badillo  at  the  above  Coimcil 
address  by  October  20, 1993. 

Dated:  October  4, 1993. 
Richard  H.  Schaefier, 

Director  of  Office  of  Fisheries  Conservation 
and  Management.  National  Marine  Fisheries 
Service. 

[FR  Doc.  93-24753  Filed  10-^3;  9:22  am] 
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THt  MCSton  of  ttM  FEDERAL  REGISTER 
conlaint  documents  ottMT  ttwn  rules  or 
propoeed  niee  twt  are  appOcable  to  the 
pubHc.  Nodcee  of  heailnge  and  investigatione, 
conwiHiee  meeUngi,  apency  dedeions  and 
luNngs.  delegattone  of  authority,  filing  of 
peMttone  and  appHcatlona  and  agency 
statoments  of  organizaHon  and  functions  are 
examplee  of  documents  appearing  In  this 
section. 


DEPAimiENT  OF  AGRICULTURE 

Federal  Grain  Inepection  Service 

Requeet  for  Appiicante  to  Provide 
Official  Servicee  In  Hilledale  and 
Bnmch  Countiee,  IM 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 
ACTION:  Notice. 

SUMMAItY:  Schneider  Inspection  Service, 
Inc.  (Schneider),  has  asked  that  their 
designation  be  amended  to  remove 
Hillsdale  and  Branch  Counties  from 
their  assigned  geographic  area.  FGIS  is 
asldng  persons  interested  in  providing 
official  services  in  these  counties  to 
submit  an  application  for  designation. 
DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  November  9, 1993. 
ADDRESSES:  Applications  must  be 
submitted  to  Homer  E.  Dunn,  Chief, 
Review  Branch,  Compliance  Division, 
FGIS.  USDA,  Room  1647  South 
Building,  P.O.  Box  96454,  Washington, 
DC  20090-6454.  Telecopier  (FAX)  users 
may  send  applications  to  the  automatic 
telecopier  machine  at  202-720-1015, 
attention:  Homer  E.  Dunn.  If  an 
application  is  submitted  by  telecopier, 
FGIS  reserves  the  right  to  request  an 
original  application.  All  applications 
will  be  made  available  for  public 
inspection  at  this  address  located  at 
1400  Independence  Avenue,  S.W., 
during  regular  business  hours. 

FOR  RNnNER  INFORMATKM  CONTACT: 

Homer  E.  Dunn,  telephone  202-720- 

8525. 

SUPPLEMENTARY  MFORUATKM: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

Schneider  has  asked  to  relinquish  part 
of  their  assigned  geographic  area. 


Hillsdale  and  Branch  Coimties,  in  the 
State  of  Michigan.  Schneider  has  not 
provided  service  to  these  two  counties; 
hoMrever.  Michigan  Grain  Inspection 
Services.  Inc.  has  provided  service. 
FCiS  is  asking  persons  interested  in 
providing  official  services  in  these 
counties  to  submit  an  application  for 
designation.  The  applicant  selected  for 
designation  in  Hillsdale  and  Brandb 
Counties  will  be  assigned  by  FGIS' 
Administrator  according  to  Section 
7(f)(1)  of  the  Act 

Interested  persons  are  hereby  given 
the  opportunity  to  apply  for  designation 
to  provide  official  services  in  the 
geographic  area  specified  above  under 
the  provisions  of  Section  7(f)  of  the  Act 
and  section  800.196(d)  of  the 
regulations  issued  thereunder. 
Designation  in  the  geographic  area 
specified  above  is  for  the  period 
beginning  April  1, 1994,  and  not  to 
exceed  3  years  as  prescribed  in  Section 
7(g)(1)  of  the  Act.  Persons  wishing  to 
apply  for  designation  should  contact  the 
Compliance  Division  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  appUcant  will  be 
designated. 

AUTMOWTY:  Pub.  L  94-582,  00  Stat  2867, 
as  amended  (7  U.S.C  71  et  seq.). 

Dated:  October  1, 1903. 
Neil  E.  Porter, 

Director,  Compliance  Division. 
(FR  Doc.  03-24760  Filed  10-7-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docfcal  No.  920812-3170] 

RIN  0693-AB10 

Approval  of  Federal  Information 
Processing  Standards  Publication 
159-1,  the  User  Interface  Component 
of  the  Applications  Portability  Profile 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST).  Commerce. 
ACTION:  The  purpose  of  this  notice  is  to 
announce  that  the  Secretary  of 
Commerce  has  approved  a  revised 
standard,  which  will  be  published  as 
FIPS  Publication  158-1,  The  User 


Interface  Component  of  the 
Applications  Poitability  Profile. 

SUMMARY:  On  October  20. 1992.  notice 
was  published  in  the  Federal  Register 
(57  FR  47839)  that  s  revisioD  of  Federal 
Inf6nnati(M[i  Processing  Standard  If  B. 
The  User  Interface  Component  of  the 
Applications  Portability  Profile,  was 
being  proposed  for  Federal  use. 

The  written  comments  submitted  by 
interested  parties  and  other  material 
available  to  the  Department  relevant  to 
this  standard  were  reviewed  by  NIST. 
On  the  basis  of  this  review,  NIST 
recommended  that  the  Secretary 
approve  this  revised  standard  as  a 
Federal  Information  Processing 
Standards  Publication,  and  prepared  a 
detailed  justification  document  for  the 
Secretary's  review  in  support  of  that 
recommendation. 

The  detailed  justification  docimient 
which  was  presented  to  the  Secretary  is 
part  of  the  public  record  and  is  available 
for  inspection  and  copying  in  the 
Department's  Central  Reference  and 
Records  Inspection  FadUty,  room  6020, 
Herbert  C  Hoover  Building,  14th  Street 
between  Pennsylvania  and  Constitution 
Avenues,  NW.,  Washington,  DC  20230. 

This  FIPS  contains  two  sections:  (1) 
An  announcement  section,  which 
provides  information  concerning  the 
applicability,  implementation,  and 
maintenance  of  the  standard;  and  (2)  a 
specifications  section  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  the  announcement 
section  of  the  standard  is  provided  in 
this  notice. 

EFFECTIVE  DATE:  This  revised  standard  is 
effective  May  2. 1994. 

ADDRESSES:  Interested  parties  may 
purchasaccopies  of  this  revised 
standard,  including  the  technical 
specifications  portion,  from  the  National 
Technical  Information  Service  (NTIS). 
Specific  ordering  information  from 
NTIS  for  this  standard  is  set  out  in  the 
Where  to  Obtain  Copies  Section  of  the 
aimouncement  section  of  the  standard. 

FOR  FURTHER  SIFORMATION  CONTACT: 

Mr.  Robert  H.  Bagwill,  National  Institute 
of  Standards  and  Technology, 
Gaithersburg,  MD  20899,  telephone 
(301)  975-3282,  fiax  (301)  948-1784. 


52476 


Federal  Register  /  Vol.  58.  No.  194  /  Friday.  October  8,  1993  /  Notices 


Dated:  October  4, 1993. 
Samuel  Kramer, 

Associate  Director. 

Federal  Information  Processing 
Standards  Publication  158-1— 
Announcing  the  Standard  for  the  User 
Interface  Component  of  the 
Applications  Portability  Profile 

Federal  Information  Processing 
Standards  Publications  (FTPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  (NIST)  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  Section  111(d)  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987.  Public 
Law  100-235. 

Name  of  Standard.  The  User  Interface 
Component  of  the  Applications 
Portability  Profile  (FTPS  Pub  158-1). 

Category  of  Standard.  Software 
Standard.  Application  Program 
Interface. 

Explanation.  This  publication 
announces  the  adoption  of  the  X 
Protocol.  Xlib  Interface,  Xt  Intrinsics 
and  Bitmap  Distribution  Format 
specifications  of  the  X  Window  System, 
Version  11.  Release  5  (X  Window 
System  is  a  trademark  of  the 
Massachusetts  Institute  of  Technology 
(MIT))  as  a  Federal  Information 
Processing  Standard.  This  FIPS  is 
identical  to  FIPS  158,  except  that  the 
specification  is  updated  from  Release  3 
to  Release  5  of  the  X  Window  System. 
Version  11.  This  standard  is  for  use  by 
computing  professionals  involved  in 
system  and  application  software 
development  and  implementation.  This 
standard  is  part  of  a  series  of 
specifications  needed  for  application 
portability.  This  standard  covers  the 
Data  Stream  Encoding.  Data  Stream 
Interface,  and  Subroutine  Foundation 
layers  of  the  reference  model.  It  is  the 
intention  of  NIST  to  provide  standards 
for  other  layers  of  the  reference  model 
as  consensus  develops  within  industry. 
This  standard  addresses  the  user 
interface  functional  area  of  the 
Applications  Portability  Profile  (NIST 
SP  500-187).  / 

Approving  Authority.  Secretary  of 
Commerce. 

Maintenance  Agency.  U.S. 
Department  of  Commerce,  National 
Institute  of  Standards  and  Technology 
(NIST),  Computer  Systems  Laboratory. 

Cross  Index.  The  X  Window  System, 
Version  11,  Release  5. 

Related  Documents. 

a.  Federal  Information  Resources 
Management  Regulations  subpart  201- 
20.303,  Standards,  and  subpart  201- 
39.1002,  Federal  Standards. 


b.  FIPS  160,  Programming  Language 

c.  FEPS  151-2,  POSIX:  Portablei 
Operating  System  Interface  (POSIX) — 
System  Application  Program  Interface 
|C  Language) 

d.  Applications  Portability  Profile 
(NIST  SP  500-187). 

Objectives.  This  FIPS  permits  Federal 
departments  and  agencies  to  exercise 
more  effective  control  over  the 
production,  management,  and  use  of  the 
Government's  information  resources. 
The  primary  objectives  of  this  FIPS  are: 

a.  To  promote  portability  of  computer 
application  programs  at  the  source  code 
level. 

b.  To  simplify  computer  program 
documentation  by  the  use  of  a  standard 
portable  system  interface  design. 

c.  To  reduce  staff  hours  in  porting 
computer  programs  to  different  vendor 
systems  and  architectures. 

d.  To  increase  portability  of  acquired 
skills,  resulting  in  reduced  personnel 
training  costs. 

e.  To  maximize  the  return  on 
investment  in  generating  or  purchasing 
computer  programs  by  insuring 
operating  system  compatibility. 

f  To  provide  ease  of  use  in  computer 
systems  through  network-based  bit- 
mapped graphic  user  interfaces  with  a 
consistent  appearance.  Government- 
wide  attainment  of  the  above  objectives 
depends  upon  the  widespread 
availability  and  use  of  comprehensive 
and  precise  standard  specifications. 

Applicability.  This  FIPS  shall  be  used 
for  network-based  bit-mapped  graphic 
systems  that  are  either  developed  or 
acquired  for  government  use  where 
distributed/networked  bit-mapped 
graphic  interfaces  to  multi-user 
computer  systems  are  required. 

Specifications.  The  specifications  for 
this  FIPS  are  the  following  documents 
from  the  X  Window  System.  Version  11, 
Release  5.  These  specifications  define  a 
C  language  source  code  level  interface  to 
a  network-based  bit-mapped  graphic 
system.  The  computer  program  source 
code  contained  in  Version  11,  Release  5 
is  not  part  of  the  specifications  for  this 
FIPS.  The  specifications  for  this  FIPS 
are  the  following  documents  from  X 
Version  11,  Release  5: 

a.  X  Window  System  Protocol,  X 
Version  11, 

b.  Xlib — C  Language  X  Interface, 

c.  X  Toolkit  Intrinsics — C  Language 
Interface, 

d.  Bitmap  Distribution  Format  2.1. 
Implementation.  This  revised 

standard  is  effective  May  2, 1994. 
a.  Acquisition  of  a  Conforming 
System.  Organizations  developing 
network-based  bit-mapped  graphic 
system  applications  which  are  to  be 


acquired  for  Federal  use  after  May  2, 
1994,  and  which  have  applications 
portability  as  a  requirement  shall 
consider  the  use  of  this  FIPS. 
Conformance  to  this  FIPS  shall  be 
considered  whether  the  network-based 
bit-mapped  graphic  system  applications 
are: 

1.  Developed  internally, 

2.  Acquired  as  part  of  an  ADP  system 
procurement, 

3.  Acquired  by  separate  procurement, 

4.  Used  under  an  ADP  leasing 
arrangement,  or 

5.  Sp)ecified  for  use  in  contracts  for 
programming  services. 

b.  Interpretation  of  the  FIPS  for  the 
User  Interface  Component  of  the 
Applications  Portability  Profile.  NIST 
provides  for  the  resolution  of  questions 
regarding  the  FIPS  specifications  and 
requirements,  and  issues  o^icial 
interpretations  as  needed.  All  questions 
about  the  interpretation  of  this  FIPS 
should  be  addressed  to: 

Director,  Computer  Systems  Laboratory, 
Attn:  APP  User  Interface  Component 
FIPS  Interpretation,  National  Institute 
of  Standards  and  Technology, 
Gaithersburg,  MD  20899. 

c.  Validation  of  Conforming  Systems. 
The  X  Consortium  is  developing  a 
validation  suite  for  measuring 
conformance  to  the  Xlib  component  of 
this  standard.  NIST  is  considering  the 
use  of  the  X  Consortium  validation  suite 
as  the  basis  for  an  NIST  validation  suite 
for  measuring  conformance  to  this 
standard. 

Waivers.  Under  certain  exceptional 
circumstances,  the  heads  of  Federal 
departments  and  agencies  may  approve 
waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  title  44,  U.S.  Code.  Waivers  shall  be 
granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Govemmentwide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
carmot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  finding(s).  A  copy  ofeach  such 
decision,  with  procurement  sensitive  or 
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classified  portions  clearly  identiHed, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology;  ATTN:  FIPS 
Waiver  Decisions,  Technology  Building, 
room  B-154;  Gaithersburg.  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of 
equipment  and/ or  services,  a  notice  of 
the  waiver  determination  must  be 
published  in  the  Commerce  Business 
Daily  as  a  part  of  the  notice  of 
solicitation  for  offers  of  an  acquisition 
or,  if  the  waiver  determination  is  made 
after  that  notice  is  published,  by 
amendment  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C. 
522(b),  shall  be  part  of  the  procurement 
documentation  and  retained  by  the 
agency. 

Where  to  Obtain  Copies:  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce, 
Springfield.  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  Massachusetts 
Institute  of  Technology  and  Digital 
Equipment  Corporation.)  When 
ordering,  refer  to  Federal  Information 
Processing  Standards  Publication  158-1 
(FIPSPUB158-1),  and  title.  Payment 
may  be  made  by  check,  money  order,  or 
deposit  account. 

|FR  Doc.  93-24846  Filed  19-7-93;  8:45  am) 
WLUNO  CODE  3510-CN-M 


National  Oceanic  and  Atmospheric 
Administration 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Notice  of  receipt  applications 
for  incidental  take  permits  (P250F  and 
P507G). 

Notice  is  hereby  given  that  the 
Washington  Department  of  Wildlife 
(WDW)  (P250F)  and  the  Washington 
Department  of  Fisheries  (WDF)  (P507G) 
have  applied  in  due  form  for  an 
incidental  take  permit  to  take 
endangered  or  threatened  species  as 


authorized  by  the  Endangered  Sp>ecies 
Act  of  1973  (16  U.S.C.  1531-1543)  and 
the  National  Marine  Fisheries  Service 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  Part  217-227). 

WDW  and  WDF  each  request 
authorization  to  continue  current 
operations  of  their  hatchery  facilities  in 
the  Columbia  River  basin  for  five  years. 

WDW  currently  operates  four  major 
steelhead  and  eleven  resident  finfish 
hatchery  complexes.  One  new 
combination  steelhead  and  resident 
finfish  facility  (Lewis  River  at  Merwin 
Dam)  is  currently  under  construction. 
This  facility  is  scheduled  to  become 
operational  October  1993  and  will 
replace  fish  production  from  three  of  the 
existing  facilities  with  one  central 
facility.  The  Cowlitz  Hatchery  and  the 
Lewis  River  Facility  under  construction 
are  located  on  tributaries  to  the 
Columbia  River  downstream  of 
Bonneville  dam.  The  remaining  three 
steelhead  hatchery  complexes  (Wells, 
Chelan  Falls,  and  Eastbank)  are  located 
on  the  mainstem  Columbia  River  in  the 
mid-Columbia  River  basin  upstream  of 
the  confluence  with  the  Snake  River. 
Additionally,  WDW  coof>erates  with  a 
variety  of  local  organizations  in  the 
operation  of  small  projects  to  rear 
anadromous  steelhead  and  sea-run 
cutthroat  trout. 

WDF  currently  operates  seven  major 
salmon  hatchery  complexes  in  the 
Columbia  River  basin.  Two  of  these 
facilities,  Cowlitz  and  Lewis  River,  are 
located  on  tributaries  to  the  Columbia 
River  below  Bonneville  Dam.  The 
remaining  five  facilities.  Priest  Rapids, 
Rocky  Reach,  Eastbank,  Wells,  and 
Methow,  are  located  above  the 
confluence  of  the  Snake  and  Columbia 
Rivers.  The  Methow  facility  is  located 
on  a  tributary  to  the  mid-Colimibia 
River,  while  the  other  four  are  located 
on  the  mainstem. 

These  artificial  propagation  projects 
may  result  in  the  incidental  takes  of 
listed  species,  fiY>m  ecological  and 
genetic  interactions  between  hatchery- 
produced  fish  and  listed  fish  and  from 
hatchery  operations.  Impacts  on 
juvenile  fish  may  include  competition 
for  food  and  space,  disease 
transmission,  predation  by  hatchery 
fish,  and  increased  vulnerability  to 
predation  by  other  predators.  Hatchery- 
produced  sahnon  may  impact  the  listed 
species  through  interbreeding,  which 
could  result  in  a  loss  in  genetic 
variability  and  a  swamping  effect  in  the 
listed  population. 

WDW  and  WDF  have  submitted 
conservation  plans  that  specify  the  steps 
they  propose  to  take  to  monitor, 
minimize,  and  mitigate  impacts. 


Written  data  or  views,  or  requests  for 
a  public  hearing  on  these  applications 
should  be  submitted  to  the  Director, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service.  1315  East- 
West  Hwy..  suite  13229.  Silver  Spring, 
MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  the  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  the  application  summaries  are  those 
of  the  applicant  and  do  not  necessarily 
reflect  the  views  of  NMFS. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1315 
East-West  Hv^ry.,  suite  13229,  Silver 
Spring,  MD  20910  (301-713-2322);  and 

Environmental  and  Technical 
Services  Division,  National  Marine 
Fisheries  Service,  911  North  East  11th 
Ave.,  room  620,  Portland,  OR  97232 
(503-230-5400). 

Dated:  October  4. 1993.    I 
WiUiam  W.  Fox.  Jr.. 

Director,  Office  of  Protected  Resources. 
[PR  Doc.  93-24773  Filed  10-7-93;  8:45  am] 

BILUNQ  COOC  3S1»-22-M 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Issuance  of  a  scientific  research 
Permit;  Florida  Department  of 
Environmental  Protection.  Florida 
Marine  Research  Institute  (P553). 

On  August  5, 1993,  notice  was 
published  (58  FR  41736)  that  an 
application  had  been  filed  by  Florida 
Etepartment  of  Environmental 
Protection,  Florida  Marine  Research 
Institute,  to  take  listed  species  as 
authorized  by  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C  1531- 
1543)  and  the  NMFS  regulations 
governing  listed  fish  and  Mrildlife 
permits  (50  CFR  parts  217-222). 

Notice  is  hereby  given  that  on  October 
4, 1993  as  authorized  by  the  provisions 
of  the  ESA,  NMFS  issued  Permit 
Number  878  for  the  above  taldng  subject 
to  certain  conditions  set  forth  therein. 

Issuance  of  this  Permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  Permit:  (1)  Was  applied  for  in  good 
faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  listed  species  which 
is/are  the  subject  of  this  Permit;  (3)  is 
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consistent  with  the  purposes  and 
policies  set  forth  in  Section  2  of  the 
ESA.  This  Permit  was  also  issued  in 
accordance  with  and  is  subject  to  parts 
217-222  of  title  50  CFR.  the  NMFS 
regulations  governing  listed  species 
permits. 

The  application,  permit,  and 
supporting  documentation  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1335 
East-West  Highway,  suite  8268,  Silver 
Spring.  MD  20910  (301-713-2322);  and 

National  Marino  Fisheries  Service. 
Southeast  Region.  9450  Koger 
Boulevard.  St.  Petersburg,  FL  33702 
(813-893-3141). 

Dated:  October  4, 1993. 
William  W.  Fox.  Jr.. 

Director.  Office  of  Protected  Resources. 
IFR  Doc  93-24774  Filed  10-7-93;  8:45  am) 
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COMMTTTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  BUnd  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

procurement  list 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to^£  Procurement  List 
commodities  and^sen^ce  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
DATES:  Comments  must  be  received  on 
or  before:  November  8, 1993. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403. 
1735  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  ser\'ice 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 


Ik^rtify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certiHcation  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  adverse  impact  on  the  current 
contractors  for  the  commodities  and 
service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
0"Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities' and 
service  have  been  proposed  for  addition 
to  the  Procurement  List  for  production 
by  the  nonprofit  agency  listed: 

Commodities 

Bookcase,  Steel,  Contemporaiy 
7110-00-601-9821 
7110-00-601-9822 
711O-00-135-1997 
711O-0O-13S-1998 
NonproHt  Agency:  Knox  County  Association 
for  Retarded  Qtizens,  Knoxville. 
Tennessee 
Brush.  Sanitary 

7920-00-141-5450 
Nonprofit  Agency:  Lighthouse  Industries, 
Long  Island  City,  New  York 

Service 

|anitorial/Custodial,Automated  Flight 
Service  Station,  Seattle.  Washington 

Nonprofit  Agency:  Seattle  Mental  Health 
Institute,  Inc.  Seattle,  Washington 

G.  John  Heyer. 

General  Counsel. 

(FR  Doc.  93-24793  Filed  10-7-93;  8:45  am) 
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COPYRIGHT  ROYALTY  TRIBUNAL 

[CRT  Dodwt  No.  93-1-920RD] 

1992  Audio  Home  Recording  Act 
DistritMJtion  Proceeding 

AGENCY:  Copyright  Royalty  Tribunal. 


ACTION:  Order  establishing  procedural 
schedule. 

SUMMARY:  1}ie  Copyright  Royalty 
Tribunal  is  establishing  a  procedural 
schedule  for  the  1992  Audio  Home 
Recording  Act  (AHRA)  distribution    . 
proceedings. 

EFFECTIVE  DATE:  October  8,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Bocchi,  General  Counsel, 
Copyright  Royalty  Tribunal,  1825 
Connecticut  Avenue,  NW.,  suite  918, 
Washington,  DC  20009.  (202)  606-4400. 
SUPPLEMENTARY  INFORMATION:  By  Notice 
of  Declaration  of  Controversy,  58  FR 
17576  (1993),  the  Tribunal  declared  a 
controversy,  effective  March  31, 1993, 
in  the  1992  AHRA  distribution 
proceeding.  Thereafter,  by  Notice,  58  FR 
29811  (1993),  the  Tribunal  requested 
information  regarding  the  status  of 
settlement  negotiations.  To  date,  it 
appears  that,  although  the  parties  have 
been  actively  pursuing  a  universal 
settlement  in  each  of  the  relevant 
Funds,  no  such  settlements  have  been 
obtained. 

In  view  of  the  foregoing  and  the 
Tribunal's  statutory  deadline  of  March 
31. 1994  as  the  date  of  completion  of  the 
distribution  proceeding,  the  Tribunal 
must  establish  a  procedural  schedule  for 
the  proceeding. 

Accordingly,  the  Tribunal  adopts  the 
following  procedural  schedule: 
Exchange  of  Direct  Cases — ttecember  1. 

1993 
Discovery  Period — December  2-31 
Discovery  Motions  and  Evidentiary 

Objections  Due — December  20 
Responses  to  Motions  and/or  Objections 

Ihie — December  31 
Tribunal  Rulings  on  Discovery — January 

7. 1994 
Evidentiary  Hearing  Commences — 

January  10 

Dated:  October  4. 1993. 
Cindy  Daub, 

Chairman. 

IFR  Doc.  93-24716  Filed  10-7-93;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Tasit  Force  on 
Antitrust  Aspects  of  Defense  Industry 
Consolidation 

ACTION:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Antitrust  Aspects  of 
Defense  Industry  Consolidation  will 
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meet  in  open  session  on  October  18, 
1993  at  the  Pentagon,  room  1E801. 
Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific 
and  technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense. 

Persons  interested  in  further 
information  should  call  Ms.  Amy 
Jeffress  at  (703)  697-9247. 

Dated:  October  4. 1993. 
Patricia  L.  Toppings, 

■Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  93-24739  Filed  10-7-93;  8:45  ami 
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Department  of  the  Navy 

Naval  Research  Advisory  Committee; 
Closed  Meeting 

Notice  was  published  September  17. 
1993,  at  58  FR  48639  that  the  Naval 
Research  Advisory  Committee  Panel  on 
Littoral  Warfare/ Amphibious  Warfare 
will  meet  on  October  4  and  5, 1993.  at 
the  Marine  Corps  Base,  Camp 
Pendleton,  California.  The  meeting  has 
been  changed  to  add  a  session  on 
October  6, 1993.  The  additional  meeting 
session  will  comm^ce  at  8  a.m.  and 
terminate  at  2  p.m.^n  October  6, 1993. 
All  sessions  of  the  meeting  will  be 
closed  to  the  public.  All  other 
information  in  the  previous  notice 
remains  effective.  In  accordance  with  5 
U.S.C.  b(e)(2),  the  meeting  change  is 
publicly  announced  at  the  earliest  time. 

For  further  information  concerning 
this  meeting  contact:  Commander  R.C. 
Lewis,  USN,  Office  of  Naval  Research, 
800  North  Quincy  Street,  Arlington, 
Viiginia  22217-5660.  Telephone 
Number  (703)  696-4870. 

Dated:  September  30, 1993. 

Michael  P.  Rummei, 

LCDR.  JAGC.  USN.  Federal  Register  Uaison 
Officer. 

(PR  Doc.  93-24915  Filed  10-6-93;  9:12  am] 
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DEFENSE  NUCLEAR  FACIUTIES 
SAFETY  BOARD 

Resolution  of  Potential  Conflict  of 
Interest 

The  Defense  Nuclear  Facilities  Safety 
Board  (Board)  identified  and  resolved  a 
potential  conflict  of  interest  situation 
related  to  its  contractor,  Sanford  Cohen 
and  Associates,  hic.  (SCflLA).  This  notice 
satishes  the  requirements  of  10  CFR 


1706.8(e).  Under  the  Board's 
Organizational  and  Consultant  Conflicts 
of  Interests  Regulations,  10  CFR  part 
1706  (Oa  Regulations),  and 
organizational  or  consultant  conflict  of 
interest  (OCI)  means  that  because  of 
other  past,  present,  or  future  planned 
activities  or  relationships,  a  contractor 
or  consultant  is  unable,  or  potentially 
unable,  to  render  impartial  assistance  or 
advice  to  the  Board,  or  the  objectivity  of 
such  offeror  or  contractor  in  performing 
contract  work  for  the  Board  is  or  might 
be  otherwise  impaired,  or  such  offeror 
or  contractor  has  or  would  have  an 
unfair  competitive  advantage.  While  the 
oa  Regulations  provide  that  contracts 
shall  generally  not  be  awarded  to  an 
organization  where  the  Board  has 
determined  that  an  actual  or  potential 
oa  exists  and  cannot  be  avoided,  the 
Board  may  waive  this  requirement  in 
certain  circumstances. 

As  a  result  of  a  competitive 
solicitation,  the  Board  found  SC&A  to  be 
the  best  qualified  to  provide  technical 
support  for  a  project  regarding  the 
evaluation  of  standards  implementation 
at  Department  of  Energy  (DOE)  defense 
nuclear  facilities.  The  work  requires 
technical  assistance  in  the  assessment 
for  compliance  and  verification  of 
implementation  of  standards  applied  at 
DOE  defense  nuclear  facilities. 

Prior  to  the  award  of  the  contract, 
SC&A  advised  that  while  no  direct  OQ 
would  result  from  award  of  the  Board's 
contract,  potential  concerns  might  arise 
from  certain  past,  present,  and  potential 
future  contracts  with  DOE,  its 
contractors,  and  other  Government 
entities.  A  summary  of  each  situation, 
and  the  Board's  evaluation  and 
conclusion  regarding  any  Oa  prior  to 
the  award  of  the  contract  to  SC&A.  is  as 
follows:  ' 

Contractual  Relationships  Involving 
DOE,  Its  Contractors,  or  Subcontractors 

a.  Under  a  subcontract  to  a  DOE  prime 
contractor,  SC&A  provides  systems 
engineering  support  to  DOE's  Office  of 
Civilian  Radioactive  Waste  Management 
for  work  not  related  to  defense  nuclear 
facilities. 

b.  SC&A  has  a  subcontract  to  provide 
technical  assistance  to  the  Office  of 
NEPA  Compliance  of  DOE's  Office  of 
Environment,  Safety  and  Health  (EH). 
The  technical  assistance  is  expected  to 
take  the  form  of  an  Environmental 
Impact  Statement  (EIS)  review  and  the 
development  of  criteria  for  the  review  of 
NEPA  docuiments. 

c.  SC&A  has  a  contract  with  Battelle 
Memorial  Institute  Pacific  Northwest 
Laboratories,  to  assist  in  environmental 
assessments  for  DOE's  Office  of 
Environment,  Safety  and  Health.  While 


this  Task  Order  Contract  may  include 
assessments  of  contamination  at  defense 
nuclear  facilities,  SC&A  had  not  yet 
received  tasks  under  this  contract  for 
work  involving  defense  nuclear 
facilities  or  that  would  otherwise 
overlap  with  the  Board  contract. 

d.  SC&A  informed  the  Board  that  it 
had  submitted  a  proposal  to  a  DOE 
national  laboratory  that  was  not 
involved  in  work  falling  under  the 
Board's  jurisdiction.  If  successful,  SC&A 
would  be  awarded  a  Basic  Ordering 
Agreement  (BOA)  to  assist  the  national 
laboratory  in  mixed-waste  assessments. 
Work  under  the  BOA  could  include 
assessments  of  contamination  at  defense 
nuclear  facilities  in  connectioh  with 
environmental  clean-up  issues.  Under  a 
BOA,  a  contractor  only  has  the  right  to 
compete  for  specific  tasks  as  they  are 
issued. 

After  carefully  examining  each  of 
these  relationships,  the  Board 
concluded  that  there  was  no  actual 
direct  conflict  of  interest  between  the 
arrangements  described  in  paragraphs 
(a)-(d)  and  the  work  SC&A  was 
expected  to  perform  under  the  Board 
contract.  Further,  the  total  value  of  this 
work  was  very  small  in  relation  to 
SC&A's  annual  revenues  and  did  not    ' 
represent  a  substantial  financial  and 
business  dependence  on  DOE-related 
efforts.  Moreover,  in  the  event  of  a 
potential  conflict  with  work  under  the 
Board's  contract,  SC&A  represented  that 
it  has  the  right  to  refuse  work  under 
these  arrangements.  Because  the 
contracts  described  in  paragraphs  (b)- 
(d)  above  contain  broad  scopes  of  work 
that  could  in  the  future  involve  areas  of 
interest  to  the  Board  at  defense  nuclear 
facilities,  it  was  difficult  to  predict 
precisely  what  tasks  would  be  assigned 
to  SC&A  under  those  contracts  and 
whether  actual  or  potential  OOs  would 
arise  as  a  result.  In  order  to  avoid  or 
mitigate  any  potential  conflicts  of 
interest  arising  in  the  future,  the  Board 
decided  that  it  would  generally  require 
SC&A  to  refuse  tasks  under  these 
contracts  where  (a)  the  scope  of  the 
work  proposed  under  those  agreements 
may  significantly  overlap  with  work 
SC&A  is  performing  for  the  Board,  or  (b) 
the  work  to  be  performed  by  SC&A 
might  otherwise  give  rise  to  a  conflict  of 
interest  with  work  under  the  Board 
contract.  The  Board  will  ordinarily  not 
assign  tasks  to  SC&A  where  the  Board's 
task  would  result  in  SC&A's  evaluating 
services  it  has  provided  or  would 
provide  directly  or  indirectly  for  DOE  or 
a  DOE  national  laboratory,  where  the 
task  involves  issues  within  the  scope  of 
the  work  previously  performed  under  a 
DOE  effort.  Under  the  OO  Regulations 
and  the  Board  contract  with  SC&A. 
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SC&A  must  report  to  the  Board  all  new 
and  proposed  work  that  may  give  rise  to 
a  conflict  of  interest,  regardless  of 
source.  SCiA  also  agreed  to  refuse  work 
from  the  DOE  or  its  contractors  that  may 
give  rise  to  a  conflict  of  interest  with 
respect  to  the  work  for  the  Board. 

With  respect  to  past  activities,  in  1990 
SC&A  provided  technical  consulting 
services  to  EG&G  Idaho.  Inc.  under  a 
DOE  prime  contract  for  the  preparation 
of  a  reqiurements  document  for  the 
specification  of  standards  for  the 
operation  of  mixed-waste  laboratories. 
Tnis  project  was  very  small  and  related 
to  environmental  measurements.  SC4A 
also  provide  the  services  of  three 
associates  in  1990  to  assist 
Westinghouse  Savannah  River 
Company,  under  a  DOE  contract„in  the 
safety  evaluation  of  K-Reactor  for 
approximately  three  months.  The  Board 
concluded  that  any  conflict  that  might 
be  created  as  a  result  of  the  small 
amount  of  work  previously  performed 
under  the  1990  contracts  could  be 
avoided  by  not  tasking  SC&A  with 
evaluating  products  or  services  it 
previously  provided  to  DOE  or  its 
contractors  under  those  contracts. 

Based  on  the  foregoing  factors,  the 
Board  determined  that  the  existence  of 
SC&A's  ciirrent,  previous,  and  proposed 
contracts  with  DOE  contractors 
(including  a  DOE  national  laboratory) 
sh'Duld  not  prevent  the  Board  from 
awarding  the  contract  for  evaluation  of 
standards  implementation  to  SC&A.  So 
long  as  the  Board  carefully  monitors  the 
work  SC&A  performs  or  proposes  to  do 
for  others,  it  should  be  possible  to 
prevent  actual  conflicts  from 
developing,  or  to  issue  waivers  where 
appropriate. 

Contractual  Arrangements  Involving 
Associates  of  SC&A  and  DOE  or  Its 
Contractors 

SC&A's  Project  Manager  for  the  Board 
contract  is  under  contract  with  the 
Office  of  Nuclear  Energy  Self- 
Assessment  of  the  DOE  Office  of 
Nuclear  Energy  to  participate  in  safety 
or  environmental  reviews  of  selected 
DOE  facilities  or  activities.  This 
individual's  work  had  been  limited,  and 
DOE  did  not  anticipate  much,  if  any, 
activity  relating  to  defense  nuclear 
facilities  under  this  contract.  He  does 
have  the  ability  to  refuse  work  under 
this  arrangement  and  agreed  to  do  so  if 
an  OCI  would  otherwise  arise.  A  second 
individual  proposed  for  the  Board 
contract  is  listed  on  a  IX)E  national 
laboratory  registry  of  technical  talent, 
but  had  not  received  any  assignments 
from  the  laboratory.  A  third  individual 
proposed  for  the  Board  contract 
conducts  research  unrelated  to  areas 


imder  the  Board's  jurisdiction  as  a 
stimmer  faculty  fellow  at  another  DOE 
national  laboratory,  through  an  ongoing 
academic  year  grant  to  a  university 
which  employs  this  person.  Neither  the 
second  nor  thk  third  individual  was 
proposed  as  key  personnel  for  the  Board 
contract,  and  each  of  them  has  the  right 
to  decline  further  assignments  from  the 
laboratories. 

The  Board  did  not  find  an  actual 
conflict  of  interest  with  the  Board 
contract  in  the  arrangements  of  any  of 
these  individuals.  The  amount  of  work 
involved  in  each  of  the  cases  is  not 
significant  enough  to  make  the 
individual  dependent  on  DOE  or  DOE 
contractors  for  his  or  her  livelihood. 
Under  the  OQ  Regulations,  SC&A  may 
not.  and  it  must  ensure  that  its 
employees,  subcontractors,  and 
consultants  under  the  Board  contract  do 
not.  enter  into  contractual  arrangements 
with  others  that  may  involve  an  actual 
or  potential  OCI,  and  SC&A  must 
promptly  inform  the  Board  in  writing  of 
any  such  proposed  arrangement.  The 
Board  will  therefore  be  informed  in 
advance  of  any  work  for  DOE  or  its 
contractors  proposed  to  be  entered  into 
by  SC&A,  any  of  its  associates  or  its 
subcontractors.  If  the  Board  determines 
that  such  work  presents  an  actual  or 
potential  conflict  of  interest  with  the 
Board  contract,  the  Board  will  inform 
SC&A  that  SC&A  or  the  associate  in 
question  must  refuse  that  work. 
Alternatively,  the  Board  may  choose  not 
to  authorize  work  for  SC&A  in  areas 
where  contractual  arrangements  of  its 
associates  present  actual  or  potential 
conflicts  of  interest. 

Contractual  Arrangements  Involving 
SC&A  and  Government  Agencies  Other 
than  DOE 

SC&A  is  performing  under  a  contract 
with  the  U.S.  Environmental  Protection 
Agency  (EPA)  in  an  area  that  may 
overlap  with  work  it  will  be  asked  to 
perform  under  the  Board  contract. 
Under  the  contract,  SC&A  furnishes 
services  to  support  EPA's  radiological 
waste,  federal  guidance  and  radioactive 
emergency  response  programs,  and 
efforts  directed  to  protecting  human 
health.  These  programs  encompass 
radiation  sources  and  radionuclide 
contamination  involving,  among  other 
things,  DOE  facilities.  The  technical 
areas  in  which  SC&A  might  be 
rendering  assistance  under  this  contract 
may  overlap  with  services  the  Board 
will  request  under  its  contract.  The 
Board  may  request  SC&A  to  perform  a 
study  of  a  matter  at  a  defense  nuclear 
facility  that  SC&A  has  already  analyzed 
under  the  EPA  contract.  SCatA  also  has 
a  contract  with  the  Centers  for  Disease 


Control  and  Prevention  (CDC),  under 
which  it  is  collecting  data  in  support  of 
a  historical  radiation  dose 
reconstruction  at  the  Idaho  National 
Engineering  Laboratory  on  CDC's  behalf. 

Although  the  work  under  both  the 
EPA  and  the  CDC  contracts  is  for 
agencies  other  than  DOE.  a  conflict  of 
interest  under  the  OCI  Regulations 
could  potentially  arise  if  a  task  the 
Board  wishes  to  have  performed  under 
its  contract  coincides  with  technical 
work  already  performed  or  in  progress 
under  the  EPA  or  CDC  contracts.  The 
basis  for  the  potential  conflict  would  be 
that  SC&A's  previous  work  on  an  issue 
might  impair  its  ability  to  be  completely 
impartial  or  objective  in  performing 
work  for  the  Board.  In  other  words, 
insofar  as  SC&A  had  already  reached 
certain  conclusions  and  given  certain 
advice  in  its  work  for  the  other  entities, 
it  might  not  be  studying  the  matter  for 
the  Board  from  a  completely  neutral 
perspective. 

The  Board  considered  these  situations 
and  concluded  that  the  EPA  and  CDC 
contracts  to  which  SC&A  is  a  party  did 
not  constitute  impediments  to  awarding 
the  Board  contract  to  SC&A.  First,  even 
where  work  may  overlap,  the  Board 
believed  it  more  likely  that  the  Board 
will  benefit  from  SC&A's  experience  in 
performing  similar  work  for  EPA  and 
CDC  than  it  will  suffer  from  lack  of 
objectivity  on  the  part  of  SC&A.  The 
interests  of  EPA  and  CDC  in  a  particular 
issue  are  more  likely  to  parallel  the 
Board's  concerns  than  to  conflict  with 
them.  Further,  as  discussed  above, 
SC&A  must  disclose  all  new  work 
potentially  involving  defense  nuclear 
facilities.  The  Board  will  scrutinize 
SC&A's  ongoing  and  completed  work  for 
EPA  and  CDC  when  assigning  tasks 
under  the  Board  contract  so  that  conflict 
issues  can  be  handled  on  a  task-by-task 
basis.  If  and  when  a  question  of 
potential  conflict  of  interest  does  arise, 
the  Board  will  determine  at  that  time 
how  to  proceed,  including  possible 
means  of  avoidance  or  mitigation,  and 
whether  a  waiver  is  justified  in  the 
particular  situation.  Even  in  those 
situations  where  there  are  no  actual  or 
potential  conflicts  of  interest,  but  the 
Board  determines  that  overlapping 
assignments  are  undesirable  in  a 
particular  situation,  it  can  choose  not  to 
assign  a  particular  task  to  SC&A. 
Consequently,  the  Board  concluded  that 
the  EPA  and  CDC  arrangements  should 
not  prevent  the  contract  award  to  SC&A 
and  no  waiver  was  required  prior  to 
award,  because  of  the  unlikelihood  that 
an  OQ  conflict  of  interest  will  actually   . 
develop. 
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Conclusion 

In  conclusion,  the  Board  found  no 
actual  conflicts  of  interest  that 
precluded  the  award  of  the  contract  to 
SC&A.  The  Board  determined  that  it 
should  be  possible  to  avoid  or 
substantially  mitigate  future  actual 
conflicts  of  interest  of  SC&A  with  the 
Board  contract  through  diligent 
monitoring  of  SC&A's  actual  and 
proposed  work  for  others  and 
enforcement  of  the  "Work  for  Others" 
prohibitions  under  the  OCI  Regulations. 
Therefore,  a  waiver  of  the  potential 
conflicts  of  interest  (and  the  jsertinent 
provisions  of  the  OCI  Regulations)  and 
the  award  of  the  contract  to  SC&A  was 
determined  to  be  in  the  best  interests  of 
the  Untied  States  Government  because: 
(a)  SC&A  p>ossesses  outstanding 
expertise  which  will  be  of  great  value  to 
the  Board  in  its  review  of  standards 
implementation;  (b)  the  existence  of 
SC&A's  contractual  arrangements  with 
DOE  contrartdrs  should  not  in 
themselvesnave an  adverse  affect  on 
SC&A's  ability  to  provide  unbiased 
work  products;  (c)  the  Board  can  avoid 
or  substantially  mitigate  actual  conflicts 
of  interest  by  monitoring  work  for  others 
by  SC&A  and  its  associates  and  tasking 
work  to  SC&A  accordingly;  and  (d) 
many  of  the  other  ofl'erors  responding  to 
the  Board's  solicitation  also  had  actual 
or  potential  conflicts  of  interest,  so  that 
the  conduct  of  a  new  competitive 
procurement  would  by  no  means  have 
assured  avoidance  of  similar  issues  but. 
would  clearly  have  delayed  further  the 
start  of  the  important  technical  work. 
Accordingly,  pursuant  to  the  applicable 
provisions  of  10  CFR  part  1706,  the 
Chairman  of  the  Board  granted  such  a 
waiver. 

Dated:  October  4, 1993. 
Kenneth  M.  Pusateri, 

General  Manager. 

IFR  Doc.  93-24781  Filed  1—7-93;  8:45  ami 

BILUMQ  CODE  U20-KIMi 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Chandeleur  Pipe  Line  Co.;  Request 
Under  Blanket  Authorization 

[Dodwt  Na  CP93-74»^)00] 

October  4. 1993. 

Take  notice  that  on  September  27, 
1993,  Chandeleur  Pipe  line  Company 
(Chandeleur),  P.O.  Box  740339,  New 
Orleans,  Louisiana  70174-0339,  filed  in 
Docket  No.  CP93-749-000  a  request 
pursuant  to  §§  157.205  and  157.212  of 
the  Commission's  Regulations  under  the 


Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  construct 
and  operate  a  new  delivery  point  under 
Chandeleur's  blanket  certificate  issued 
in  Docket  No.  CP89-929-000  pursuant 
to  section  7  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Chandeleur  proposes  to  construct  a 
12-inch  tap  and  regulating  station  as  a 
second  delivery  point  to  be  included  in 
the  transportation  service  agreements 
covering  service  to  International  Paper 
Company  (IP)  under  Chandeleur's  Plate 
Schedules  FT  and  IT.  Chandeleur  states 
that  the  proposed  delivery  point  would 
be  located  on  Chandeleur's  Pascagoula 
Meter  Station  site  in  Jackson  County, 
Mississippi.  Chandeleur  further  states 
that  the  peak  and  average  day  deliveries 
at  the  point  would  be  15,000  MMBtu 
per  day.  Chandeleur  advises  that  the 
additional  delivery  point  would  have  no 
effect  on  Chandeleur's  peak  or  annual 
deliveries.  Chandeleur  estimates  that 
the  cost  of  the  facilities  would  be 
$75,000  which  would  be  reimbursed  by 
IP. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  "Within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  CasheU. 
Secretary. 
(PR  Doc.  93-24772  Filed  10-7-93;  8:45  ami 

ULUNO  CODE  CriT-OI-M 

[Docket  No.  TMM-2-21-000] 

Columt>ia  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

October  4. 1993. 

Take  notice  that  on  September  29, 
1993,  Columbia  Gas  Transmission 
Corporation  (Columbia),  tendered  for 
filing  as  part  of  its  FERC  Tariff,  First 
Revised  Volume  No.  1,  the  following 
proposed  changes  to  be  effective 
October  1,1993; 

Forty-third  Revised  Sheet  No.  26 


Thirty-«ighth  Revised  Sheet  No.  26.1 

Columbia  states  that  the 
aforementioned  tariff  sheets  are  being 
filed  to  reduce  the  Gas  Inventory  Charge 
(GICj  pursuant  to  §  26.6  of  the  General 
Terms  and  Conditions  of  Columbia's 
Tariff  from  $0.3702  per  Dth  to  $0.3644 
perDth. 

Columbia  states  that  copies  of  the 
filing  were  served  upon  the  Columbia's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  October  12, 1993.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Secretary. 

|FR  Doc.  93-24764  Filed  10-7-93;  8:45  am) 
BlUJNa  cooc  sriT-oi-M  ^ 


[Dociiet  No.  RP94-1-000] 


■f 


Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

October  4, 1993. 

Take  notice  that  on  October  1, 1993, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  filed  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  to  become 
effective  November  1, 1993: 

First  Revised  Sheet  No.  262 
First  Revised  Sheet  No.  477 
Original  Sheet  No.  480 
Alternate  Original  Sheet  No.  480 
Original  Sheet  No.  481 

Columbia  states  that  this  filing  is 
being  made  in  compliance  with  the 
Commission's  Order  on  CompUance 
with  Restructuring  Rule  issued  July  14, 
1993  in  Docket  No.  RS92-5-O00  to  file 
an  alternative  recovery  mechanism  for 
the  Weighted  Average  Cost  of  Gas 
(WACOG)  surcharge  previously 
approved  by  the  Commission  in  Docket 
No.  RP93-161.  Columbia  states  that  it  is 
proposing  an  Unrecovered  WACOG 
Surcharge  which  will  recover  on  a 
commodity  basis  amounts  which  it 
would  have  been  permitted  to  recover 
under  the  WACOG  surcharge  authorized 
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in  Docket  RP93-161.  The  Unrecovered 
WACOG  Surcharge  would  apply  to 
Columbia's  restructured  services  and  be 
billed  to  Columbia's  converting  sales 
customers. 

Columbia  states  that  a  copy  of  the 
filing  is  being  served  on  all  parties  to 
this  proceeding,  jurisdictional 
customers  and  interested  state 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  Gle  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  October  12. 1993.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  bcKiome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CadieU. 
Secretary. 

[FR  Doc.  93-24770  Filed  10-7-93;  8:45  ami 
BiLUNO  coot  tTIT-OI-M 

[Docket  No.  RP03-205-OOQ1 

Koch  Gateway  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

October  4. 1993. 

Take  notice  that  on  September  30, 
1993,  Koch  Gateway  Pipeline  Company 
(KGPC)  tendered  for  filing  proposed 
changes  to  its  FERC  Gas  TarifT,  Third 
Revised  Volume  No.  1  and  Original 
Volume  No.  50.  to  establish  market- 
based  storage  rates  on  KGPC's  system 
effective  November  1. 1993.  KGPC 
anticifwtes  an  effective  date  of  April  1, 
1994  for  the  applicable  tariff  sheets 
assuming  the  Commission  exercises  its 
authority  under  Section  4(e)  of  the  NGA 
and  suspends  the  effective  date  for  the 
full  five  month  statutory  period.  The 
instant  filing  is  a  limited  Section  4(e) 
fihng. 

KGPC  states  this  filing  is  made  to 
establish  market-based  storage  rates  for 
rate  schedules  FSS  and  ISS.  KGPC  has 
not  changed  the  costs  allocated  to  either 
service  from  the  levels  approved  in 
Docket  No.  RS92-26.  Since  authority  to 
charge  market-based  rates  is  the  only 
change  KGPC  is  making  to  Rate 
Schedules  FSS  and  ISS.  this  filing  was 
made  as  a  limited  Section  4(e)  filing. 

KGPC  is  filing  tariff  sheets  in  Original 
Volume  No.  50  as  part  of  its  tariff 


pending  in  Docket  No.  RS92-26.  KGPC 
states  that  when  KGPC  receives  final 
approval  of  its  Docket  No.  RS92-26 
filing.  KGPC  will  file  all  of  the  pro 
forma  tariff  sheets  in  Original  Volume 
No.  50  as  Fifth  Revised  Volume  No.  1. 
At  that  Ume.  KGPC  will  file  the  tariff 
sheets  proposed  in  this  filing  as  part  of 
Fifth  Revised  Volume  No.  1. 
Alternatively,  KGPC  is  filing  the  tariff 
sheets  for  Rate  Schedules  FSS  and  ISS 
in  KGPC's  currently  effective  tariff. 
Third  Revised  Volimie  No.  1.  as  part  of 
this  filing.  KGPC  does  not  intend  for  the 
instant  sheets  to  become  effective  in 
Third  Revised  Volume  No.  1  and  is  only 
filing  those  sheets  since  Fifth  Revised 
Volume  No.  1,  which  will  implement 
Order  No.  636  on  KGPC's  system,  has 
not  yet  been  filed  pending  the 
Commission's  second  order  in  Docket 
No.  RS92-26. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  St.  NE.,  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.214 
and  385.211.  All  such  jietitions  or 
protests  must  be  filed  on  or  before 
October  12. 1993.  Protests  will  not  serve 
to  make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
beome  a  party  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  ^  available 
for  public  inspection. 
Lois  a  CoskeU. 
Secretary. 

|FK  Doc.  93-24768  Filed  10-7-43:  8:4S  ami 
BiujNG  cooe  tm-9t-m 


[Dodtet  Na  RP93-8»-000] 

IMGC,  Inc.;  Informal  Settlement 
Conference 

October  4. 1993. 

Take  notice  that  on  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Wednesday. 
October  13, 1993  (and  may  be  extended 
until  Thursday.  October  14. 1993).  The 
conference  will  begin  at  10  a.m..  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  room  6200.  Washington,  DC.  The 
purpose  of  the  conference  is  to  explore 
the  possibility  of  settlement  of  the 
above-referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b).  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 


Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Robert  L.  Woods  at  (202)  208-1087  or 
Russell  B.  Mamone  at  (202)  208-0744. 
Lois  D.  CasheU, 
Secretory. 

(FR  Doc.  93-24771  Filed  10-7-93;  8:45  ami 
BttXSM  coof  tni-t-M 

[Docket  No.  CP93-74S-000] 

Natural  Gas  Pipeline  Company  of 
Anterica;  Applicalion 

October  4. 1993. 

Take  notice  that  on  September  28, 
1993,  Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street. 
Lombard,  Illinois.  60148.  filed  in  Dodnet 
No.  CP93-745-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act.  requesting  authorization  to 
construct  and  operate  additional 
facilities,  and/or  to  replace  existing 
facilities  at  three  of  Natural's  existing 
storage  fields,  in  order  to  increase 
Natural's  maximum  daily  deliverability 
by  an  additional  250  MMcf  per  day,  all 
as  more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

More  specifically,  Natural  states  that 
it  is  proposing  to  construct  and  operate 
16  injectioo/withdrawal  wells,  and 
associated  piping  and  meters.  Natural 
further  states  that  it  is  proposing  to 
replace  one  compress,  and  two  segments 
of  storage  field  lines.  Natural  states  that 
the  proposed  constni^ction,  operation 
and/or  replacement  of  facilities  at  two  of 
its  storage  fields  in  Iowa,  and  one  of  its 
storage  fields  in  Texas  will  increase  the 
maximum  daily  deliverability  from  its 
storage  operations. 

Natural  estimates  that  the 
construction  cost  of  the  proposed 
jurisdictional  facilities  to  be 
approximately  $14,650,000.  Natural 
further  states  that  it  estimates  the  non> 
jurisdictional  facilities  for  this  project  to 
cost  an  additional  $6,137,000.  Natural 
averred  that  the  cost  of  the  facilities 
required  will  be  financed  from  funds  on 
hand. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
25. 1993,  file' with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
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determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  Hie  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to-intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Natural  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Casbell, 
Secretory. 

[FR  Doc.  93-24767  Filed  10-7-93,  8:45  ami 
aiLUNO  COM  anr-oi-M 

[Docket  No.  CP8»-46<M)12) 

Pacific  Gas  Transmission  Co.; 
Proposed  Change  in  FERC  Gas  Tariff 

October  4. 1993. 

Take  notice  that  on  September  30, 
1993,  Pacific  Gas  Transmission 
Company  (PGT)  tendered  for  filing  and 
acceptance  proposed  tariff  sheets  to  be 
a  part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1.  PGT  states  that 
the  purpose  of  this  filing  is  to 
implement  new  firm  transportation 
service  under  Rate  Schedule  T-3. 

PCT  states  that  a  copy  of  this  filing  is 
being  served  on  PGTs  jurisdictional 
customers,  affiected  state  regulatory 
commissions  and  all  parties  on  the 
official  service  list  as  compiled  by  the 
Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE, 
Washington,  DC  20426.  in  accordance 
with  §385.211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  October  12. 1993.  Protests  will  be 
rnnsidered  bv  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  HUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Casheil. 
Secretary. 
IFR  Doc.  93-24769  Filed  10-7-93;  8:45  ami 

BILUMQ  coot  (717-01-M 


[Docket  Nos.  EL93-«2-000,  and  OF92-S4- 
0051  r- 

Polk  Power  Partners,  LP.;  niing 

October  4, 1993. 

On  September  21,  1993,  Polk  Power 
Partners,  LP.  (Polk)  filed  a  request  for 
a  limited  waiver  of  the  Commission's 
operating  and  efficiency  standards 
applicable  to  natural  gas-fired,  topping- 
cycle  qualifying  cogeneration  facilities 
under  section  292.205  of  the 
Commission's  regulations.  18  CFR 
292.205.  Polk  states  that  the 
Commission  issued  an  order  certifying 
the  Mulberry  Cogeneration  Facility 
(Facility),  a  cogeneration  facility  to  be 
located  in  Polk  County.  Florida,  as  a 
qualifying  cogeneration  facility.  Polk 
Power  Partners.  LP.,  61  FERC  1  61,030, 
reh'g  denied.  61  FERC  1  61,300  (1992). 
appeal  pending  sub  nom.  Liquid 
Carbonic  Corporation  v.  FERC,  File  No. 
93-1095  (D.C  Cir.). 

As  certified,  the  Facility's  useful 
thermal  energy  output  was  to  be  used  to 
produce  liquid  carbon  dioxide  in  a 
facility  to  be  constructed  and  owned  by 
Polk.  The  Polk  states  that  becau.se  of  the 
pendency  of  the  appeal  in  the  Court  of 
Appeal  for  the  District  of  Columbia 
Circuit,  Polk  has  been  forced  to  consider 
an  alternative  arrangement  pursuant  to 
which  the  useful  thermal  energy  output 
the  Facility  would  be  used  for  the 
production  of  fuel-grade  ethanol  in  a 
plant  to  be  constructed  by  Polk  and 
leased  to  an  unaffiliated  third  party. 
Polk  states  that  due  to  the  change  in  the 
planned  thermal  host,  the  thermal  host 
will  not  be  complete  until  three  months 
after  the  Facility  is  expected  to  begin 
producing  electricity  in  July  1994.  Polk 
states  that  because  no  useful  thermal 
output  would  be  produced  for  that  three 
month  period,  the  FaciUty  would  not 
satisfy  the  Commission's  operating  and 
efficiency  standards  for  calendar  year 
1994.  Polk  requests  a  waiver  to  permit 
it  to  begin  op>eration  by  June  30, 1994. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Hling  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 


and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214  (1992)).  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  29, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  nie  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  %vith  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casiiell, 
Secretary. 

IFR  Doc.  93-24765  Filed  10-7-93;  8:45  ami 
MLUNO  COM  trir-oi-M 

[Docket  No.  RP9»-204-000] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

October  4, 1993. 

Take  notice  that  on  September  30, 
1993.  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  filed  a 
limited  appUcation  pursuant  to  Section 
4  of  the  Natural  Gas  Act,  15  U.S.C.  717c 
(1988),  and  the  Rules  and  Regulations  of 
the  Federal  Energy  Regulatory 
Commission  (Commission)  promulgated 
thereunder  to  recover  Account  No.  858 
costs  (Stranded  Costs)  incurred  as  a 
consequence  of  Texas  Eastern's 
implementation  of  Order  No.  636. 

Texas  Eastern  states  that  it  is  filing  to 
recover  Stranded  Costs  pursuant  to 
section  15.2(D)  of  the  General  Terms 
and  Conditions  of  Texas  Eastern's  FERC 
Gas  Tariff,  Sixth  Revised  Volume  No.  1, 
as  modified  in  compliance  with  the 
Commission's  September  17, 1993  order 
in  Docket  No.  RS92-11,  et  al. 

Texas  Eastern  states  that  by  this  filing 
it  seeks  to  recover  known  and 
measurable  Stranded  Costs  totalling 
$3,642,520.68  incurred  from  the  date  of 
implementation  of  Order  No.  636  on 
Texas  Eastern's  system,  June  1, 1993, 
through  August  31, 1993.  Interest  of 
$54,429.73  at  the  current  FERC  annual 
rate  of  6.00%  is  added  for  carrying 
charges  from  the  date  of  payment  of  the 
costs  to  the  projected  date  of  payment 
by  the  customers. 

The  proposed  effective  date  of  the 
filing  is  October  31,  1993. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  Texas  Eastern's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
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IX  20426,  in  aocx>rdance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  Octobw  12. 1993.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  pwson  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheli, 
Secretory. 

(FR  Dot  93-24763  Filed  10-7-93;  8:45  am) 
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[Docket  No*.  RP91-12e-000,  et  al.  and 
RP92-235-000.etaL] 

United  Qas  Pipe  Line;  Technical 
Conference 

October  4. 1993. 

On  March  29, 1993,  the  Commission 
issued  an  order  approving  United  Gas 
Pipe  Line's  proposed  settlement  in 
Docket  No.  RP92-235-000.  et  al.  The 
Settlement  provides  for  the  continuation 
of  United's  experimental  Market 
Responsive  Storage  and  Delivery 
Service  (MRSDS)  through  March  31, 
1994.  The  settlement  also  provides  that 
United  meet  with  staff  and  other 
interested  parties  to  evaluate  the 
service. 

Take  notice  that  a  technical 
conference  will  be  held  on  Wednesday. 
October  20. 1993.  at  10  a.m.  to  discuss 
United's  MRSDS.  The  conference  will 
be  held  in  a  room  to  be  designated  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission.  810  First  Street.  NE.. 
Washington.  DC  20426. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc  03-24766  Filed  10-7-93:  8*45  am] 
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AJtame:  National  Petroleum  Council  (MFC). 

Date  and  Time:  Wednesday,  October  20. 
1993  at  9  am. 

Place:  The  Madison  Hotel.  DoUey  Madison 
Ballroom.  Fifteenth  and  M  Streets.  NW.. 
Washington,  DC 

Contact:  Margie  D.  Biggerstaff,  U.S. 
Department  of  Energy.  Office  of  Fossil  Energy 
(FE-5).  Washington.  DC  20585.  Telephone: 
202/586-3867. 

Purpose;  To  provide  advice,  information, 
and  recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and  gas  or 
the  oil  and  gas  industry. 

TentotJvB  Agenda 

— Call  to  order  and  introductory  remarks  by 

Ray  L  Hunt.  Chairman  of  the  MFC. 
— Remarks  by  the  Honorable  Hazel  R. 

O'Leary.  Secretary  of  Energy. 
— Discussion  of  NPC  Refining  Study. 
— Administrative  matters. 
— Discussion  of  any  other  business  properly 

brought  before  the  NPC 
— Public  comment  (10-minute  rule). 
— Adjoununent 

Public  Participation:  The  meeting  is  open 
to  the  public.  The  chairperson  of  the  Council 
is  em(x>wered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Any  member  of  die 
public  who  wishes  to  file  a  written  statement 
with  the  Council  will  be  permitted  to  do  eo, 
either  before  or  after  the  meeting.  Members 
of  the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items  should 
contact  Margie  D.  Biggerstaff  at  the  address 
or  telephone  number  listed  above.  Requests 
must  be  received  at  least  five  days  prior  to 
the  meeting  and  reasonable  provision  will  l>e 
made  to  include  the  presentation  on  the 
agenda.  This  notice  is  being  published  less 
than  IS  days  in  advance  of  the  meeting  due 
to  certain  programmatic  issues  which  had  to 
be  resolved  prior  to  publication  in  the 
Federal  Re^er. 

Transcripts:  Available  for  public  review 
and  copying  at  the  Public  Reading  Room, 
room  IE-190.  Forrestal  Building,  1000 
Independence  Avenue.  SW..  Washington. 
IXI,  t>etw8en  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  at  Washington,  DC  on  October  4. 
1993. 

Howard  H.  Raikem, 

Advisory  Committee  Management  Officer. 
IFR  Doc  93-24819  Filed  10-7-93;  8:45  am] 
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ACTKM:  Notice  of  order. 


Office  of  Fossil  Energy 

National  Petroleum  Council;  Open 
l^ooting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  86  Stat  770).  notice  is  hereby 
given  of  the  following  meeting: 


[FE  DociMt  No.  93-6«-NGq 

NortBCh  Energy  Corp.;  Order  Granting 
Blanket  Authorization  to  Import  Natural 
Gas  and  Export  Natural  Gas  From  and 
to  Mexico 

AQEMCY:  Office  of  Fossil  Energy,  DOE. 


SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Nortech  Energy  Corp.  blanket 
authorization  to  import  up  to  40  Bcf  of 
natural  gas  and  export  up  to  40  Bcf  of 
natural  gas  from  and  to  Mexico  over  a 
two-year  term  beginning  on  the  date  of 
the  first  import  or  export  delivery. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room.  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC.  September  30. 
1993. 

CUfibrd  P.  Tomaszewsld. 
Director.  Office  of  Natural  Gas.  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc  93-24818  Filed  10-7-93:  8:45  ami 
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Offloe  of  Hearings  and  Appeals 

Cases  Filed  During  the  Week  of 
Septemt>er  3  through  September  10, 
1993 

During  the  Week  of  September  3 
through  September  10. 1993.  the 
appeals  and  applications  for  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  E)0£  procedural  regulations.  10 
CFR  part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  liearings  and  Appeals.  Department  of 
Energy.  Washington,  DC  20585. 

Dated:  October  1. 1993 
George  B.  Brezaay, 

Director.  Office  (^Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

(Week  of  September  3  through  September  10,  1993) 


Date 


Sept.  9,  1993 


Sept.  10,  1993 


Name  artd  location  of  applicant 


Westport  Energy  Corporation  arxj  Westport 
Petroleum,  Washington,  DC. 


James  L.  Schwab,  Spokane,  WA 


Case  No. 


LEF-0113 


LFA-0320 


Type  of  submission 


Implementation  of  Special  Refund  Procedures.  If  granted:  The  Of- 
fice of  Hearirigs  and  Appeals  wouW  implement  Special  Refund 
Procedures  pursuant  to  10  CFR,  part  205,  suttpart  V,  in  connec- 
tion with  rhe  July  1986,  confirmaton  of  the  Second  Amended 
Plan  of  Reorganization  by  Westport  Energy  Corporation  and 
Westport  Petroleum  Corporation. 

Appeal  of  an  Information  Request  Denial.  If  granted;  The  August 
24,  1993  Freedom  of  Information  Request  Denial  issued  by  the 
Office  of  Inspector  General  wouW  be  rescinded,  and  James  L. 
Schwab  would  receive  access  to  copies  of  all  documents  in  the 
control  or  possession  of  the  Nevada  FieW  Office  regarding  work 
done  cor^ceming  him  by  a  crinninal  investigator  in  1989. 


Refund  Applications  Received 


Date  received 

9/3«3  thru  9/10/93 

9/7/93  _ 

9/7/93  

9/7/93  


Name  of  refund  proceeding/name  of  refund  applicant 

Atlantic  RichfiekJ  refund  applications  received 

Frantic  Auto  Repair 

G  4  G  Texaco 

Westem  Resources,  Inc  


Case  No. 


RF304-14482  thru  RF304-14516 

RF265-2887 

RF321-19878 

RF32 1-1 9879 


|FR  Doc.  93-24817  Filed  10-7-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-4704-4] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  September  20, 1993  Through 
September  24,  1993  pursuant  to  the 
Environmental  Review  Process  (ERF), 
under  section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10,  1993  (58  FR  18392). 

DRAFT  EISs 

ERP  No.  D-BLM-K65148-NV  Rating 
E02,  Bedell  Flat  Water  and  Natural  Gas 
Pipelines  Crossing  Project.  Right-of-Way 
Grants  and  COE  Section  404  Permit, 
Washoe  County,  NV. 

Summary:  EPA  expressed 
environmental  objections  because  of 
potential  adverse  impacts  to  wetlands 
and  other  waters  of  the  United  States, 
air  quality  and  biological  resources.  EPA 
requested  additional  information  on 
mitigation  for  impacts  to  wetlands  and 
biological  resources,  project  purpose 


and  need,  air  quality  impacts,  and 
groundwater  contamination. 

ERP  No.  D-FHW-C40131-NY  Rating 
EC2,  Long  Island  Expressway  (1—495)/ 
Sea  ford— Oyster  Bay  Expressway  (NY- 
135)  Interchange  Project,  Improvements 
between  Exit  43  South  Oyster  Bay  Road 
to  Exit  46  Sunnyside  Boulevard, 
Funding  and  NPDES  Permit,  Town  of 
Oyster  Bay,  Nassau  County,  NY. 

Summary:  EPA  expressed 
environmental  concerns  about  the 
project  because  of  potential  air  quality 
impacts.  EPA  requested  that  the  final 
EIS  address  this  issue.  Specifically,  it 
needs  to  be  demonstrated  that:  the 
carbon  monoxide  (CO)  and  mobile 
source  emissions  predictions  provided 
are  at  least  as  conservative  as  those 
predicted  by  the  use  of  the  latest  EPS 
approved  models;  the  project  will  not 
cause  or  contribute  to  a  violation  of  CO 
standards;  and  the  project  complies 
with  New  York  State's  congestion 
management  system.  EPA  requested 
additional  air  quality  intersection 
modeling  and  documentation  that  the 
project  complies  with  New  York  State's 
congestion  management  system. 

ERP  No.  D-HUD-K80032-CA  Rating 
EC2,  Martin  Luther  King,  Jr.  Plaza 
Development  on  the  former  Marritt 
College  and  University  High' School 
Site,  Funding  and  Implementation,  City 
of  Oakland,  Alameda  County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  due  to  the 
potential  existance  of  hazardous  waste 
and  toxic  substances.  EPA  requested 
additional  information  on  these  issues 
and  discussion  of  pollution  prevention 
and  energy  conservation. 


Final  EISs 

ERP  No.  F-BLM-K67016-NV  Cortez 
Gold  Mines  Expansion  Project, 
Construction  and  Operation,  Mining 
Plan  of  Operations  Approval  and  Right- 
of-Way  Permits,  Special-Use  Permit. 
NPDES  and  COE  Section  404  Permits 
Issuance,  Crescent  Valley,  south  of 
Battle  Mountain  District,  Lander  and 
Eureka  Counties,  NV. 

Summary:  EPA  had  no  objections  to 
the  preferred  alternative.  ERP  No.  FS- 
NOA-C64003-00,  Shallow-Water  Reef 
Fish  Fishery  Management  Plan, 
Amendment  2,  Updated  Information, 
Puerto  Rico  and  U.S.  Virgin  Islands. 

Summary:  EPA  believ^  that  the 
implementation  of  Amendment  2  of  the 
Shallow-Water  Reef  Fish  Fishery 
Management  Plan  will  not  result  in  any 
significant  adverse  environmental 
impacts.  Accordingly,  we  have  no 
objection  to  the  Plan's  implementation. 

Dated:  October  5. 1993. 
RicJiard  E.  Sanderson. 

Director.  Office  of  Federal  Activities. 

|FR  Doc.  93-24824  Filed  10-7-93:  8:45  ami 
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[ER-fRL-4704-3] 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  OR  (202) 260-5075. 

Weekly  receipt  of  Environmeniai 
Impact  Statements  Filed  September  27. 
1993  Through  October  01, 1993 
Pursuant  to  40  CFR  1506.9. 
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EIS  No.  930338,  Draft  EIS.  AFS,  CA. 
Shasta-Trinity  National  Forests  Land 
and  Resource  Management  Flan. 
Implementation.  Humboldt,  Modoc, 
Shasta,  and  Siskiyou.  Tehama  and 
Trinity  Counties,  CA.  Due:  December 
30. 1993.  Contact:  Steve  Fitch  (916) 
24&-5222. 
HS  No.  930339.  Final  EIS,  AFS.  WA,  ID. 
OR.  CA.  Pacific  Yew  (Taxus 
brevifolia)  Harvesting  Program, 
Implementation,  WA,  OR.  ID  and  CA. 
Due:  November  08. 1993,  Contact: 
Sally  Campbell  (503)  326-7755. 
EIS  No.  930340,  Draft  EIS,  AFS,  CA,  Six 

Rivers  National  Forest  Land  and 
\.  Resource  Management  Plan. 
^  Implementation,  Humboldt,  Trinity, 
Del  Norte  and  Siskiyou  Counties,  CA. 
Due:  January  06, 1994,  Contact:  Laura 
Chapman  (707)  441-3537. 
EIS  No.  930341,  Draft  EIS.  AFS.  CA, 
Mendocine  National  Forest  Land  and 
Resource  Management  Plan, 
Implementation,  Colusa,  Glenn,  Lake. 
Mendocino,  Tehama  and  Trinity 
Counties,  CA,  Due:  January  06, 1994. 
Contact:  Daniel  K.  Chisholm  (916) 
934-3316. 
EIS  No.  930342,  Draft  EIS.  AFS.  AK. 
Polk  Inlet  Project.  Long-Term  Timber 
Sale  Contract.  Implementation. 
Tongass  National  Forest,  Prince  of 
Wales  Island.  AK.  Due:  November  22. 
1993.  Contact:  Dave  Arrasmith  (907) 
225-3101. 
EIS  No.  930343.  Draft  EIS.  FAA.  TX. 
New  Austin  Airport  at  Bergstrom  Air 
Force  Base  (AFB)  1993  Master  Plan. 
•     Approval.  Funding,  Property 

Acquisition  and  Construction.  City  of 
Austin,  Travis  County,  TX.  Due: 
November  30, 1993,  Contact:  Bill 
Perkins  (817)  624-5609. 
mS  No.  930344.  Draft  EIS,  BLM,  CO, 
Royal  Gorge  Resource  Management 
Plan,  Implementation,  Canon  City 
District,  several  Counties,  CO,  Due: 
January  10, 1994.  Contact:  Dave 
Taliaferro  (719)  275-0631. 
EIS  No.  930345.  Draft  Supplement.  AFS. 
MT.  Beaver-Dry  Timber  Sales.  Tirrtber 
Harvest  and  Road  Construction. 
Updated  Information. 
Implementation.  Helena  National 
Forest.  Lincoln  Ranger  District,  Lewis 
&  Clark  and  Powell  Counties,  MT, 
Due:  November  22. 1993.  Contact: 
Terry  Eccles  (406)  362-4265. 
EIS  No.  930346.  Draft  Supplement. 
VAD,  IL,  Northeastern  Illinois  Area 
National  Cemetery  Development, 
Construction  and  Operation,  Updated 
Information  Concerning  New  Site 
Selection.  Joliet.  Grant  Park  or  Cissna 
Park.  Possible  COE  Section  404 
Permit.  Kankanka.  Iroquois  or  Will 
County,  IL  .  Due:  November  22, 1993, 


Contact:  Robert  J.  Frazier,  Jr.  (202) 
233-7085. 
EIS  No.  930347.  Draft  EIS,  AFS,  CA.  OR. 
Klamath  National  Forest  Land  and 
Resource  Management  Plan. 
Implementation.  Siskyou  Co..  CA  and 
Jackson  Co..  OR.  Due:  November  22. 
1993.  Contact:  Barbara  Holder  (916) 
842-6131. 

Amended  Notices 

EIS  No.  930285,  Draft  EIS,  FHW,  NB, 
South  Locust  Street  (also  known  as 
Old  Highway  281)  Transportation 
Improvements.  1-80  to  the  Grand 
Island  and  north  of  US  34.  Funding 
and  COE  Section  404  Permit.  Hall 
County.  NB.  Due:  November  22. 1993, 
Contact:  Phillip  E.  Barnes  (402)  437- 
5521. 
Published  FR  08-20-93— Review 

period  extended  due  to  the  distribution 

of  errata  sheets  concerning  additional 

mitigation  measures. 

Dated:  October  5, 1993. 
Richard  E.  Sanderson, 

Dirvctor.  Office  of  Federal  Activities. 

[FR  Doc  93-24825  Filed  10-7-93;  8:45  ami 
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South  Dakota;  Final  Determination  of 
Adequacy  of  State/Tribal  Municipal 
Solid  Waste  Pennit  Program 

AQENCV:  Environmental  Protection 
Agency  (Region  VIII). 
ACTION:  Notice  of  final  determination  of 
full  program  adequacy  for  South 
Dakota's  application. 

summary:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984.  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
conditionally  exempt  small  quantity 
generator  waste  will  comply  with  the 
revised  Federal  MSWLF  Criteria  (40 
CFR  part  258).  RCRA  section 
4005(c)(1)(C)- requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 
MSWLFs.  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
w^ill  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve, 
State/Tribal  landfill  permit  programs. 
The  Agency  intends  to  approve 


adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR  Prior 
to  promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition.  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  im{>ortant  benefit.  Approved 
State/Tribal  permit  programs  provide 
interaction  between  the  State/Tribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  State/Tribes 
with  approved  permit  programs  can  use 
the  site-specific  flexibility  provided  by 
part  258  to  the  extent  the  State/Tribal 
permit  program  allows  such  flexibility. 
EPA  notes  that  regardless  of  the 
approval  status  of  a  State/Tribe  and  the 
permit  status  of  any  facility,  the  Federal 
landfill  Criteria  will  apply  to  all 
permitted  and  unpermitted  MSWLFs. 

South  Dakota  applied  for  a 
determination  of  adequacy  under 
section  4005  of  RCRA.  EPA  reviewed 
South  Dakota's  application  and 
proposed  a  determination  that  South 
Dakota's  MSWLF  permit  program  is 
adequate  to  ensure  compliance  with  the 
revised  MSWLF  Criteria.  After 
consideration  of  all  comments  received. 
EPA  is  today  issuing  a  final 
determination  that  South  Dakota's 
program  is  adequate. 
EFFECTIVE  DATE:  The  determination  of 
adequacy  for  South  Dakota  shall  be 
effective  on  October  8. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Rimar,  Mail  Code  8HWM-WM, 
Waste  Management  Branch,  U.S.  EPA 
Region  VIII.  999  18th  Street.  Suite  500. 
Denver.  Colorado  80202-2466. 
telephone  (303)  293-1673. 
SUPPI^MENTARY  INFORMATION: 

A.  Background 

On  October  9. 1991.  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA.  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
requires  States  to  develop  permitting 
programs  to  ensure  that  facilities 
comply  with  the  Federal  Criteria  under 
part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
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requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

EPA  intends  to  approve  State/Tribal 
MSWLF  permit  programs  prior  to  the 
promulgation  of  STIR.  EPA  interprets 
the  requirements  for  States  or  Tribes  to 
develop  "adequate"  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  Criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 

;inally.  EPA  believes  that  the  State/ 
ribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
"adequate"  program  based  on  the 
interpretation  outlined  above.  EPA 
plans  to  provide  more  specific  criteria 
for  this  evaluation  when  it  proposes  the 
State/Tribal  Implementation  Rule.  EPA 
expects  States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program. 

On  September  27, 1993,  the  EPA 
Administrator  signed  the  final  rule 
extending  the  effective  date  of  the 
landfill  Criteria  for  certain 
classifications  of  landfills  (proposed 
rule  at  58  FR  40568,  July  28, 1993). 
Thus,  for  certain  small  landfills,  the 
Federal  Criteria  will  not  be  effective 
imtil  April  9, 1994,  instead  of  October 
9, 1993.  The  final  ruling  on  the  effective 
date  extension  is  scheduled  for 
publication  in  the  Federal  Register 
within  a  week  after  the  signature  date. 

B.  State  of  South  Dakota 

On  April  29, 1993,  South  Dakota 
submitted  an  application  for  adequacy 
determination  for  the  State's  municipal 
solid  waste  landfill  permit  program.  On 
July  20, 1993,  EPA  published  a  tentative 
determination  of  adequacy  for  all 
portions  of  South  Dakota's  program. 
Further  background  on  the  tentative 
determination  of  adequacy  appears  at  58 
FR  38759  (July  20, 1993). 

Along  with  the  tentative 
determination,  EPA  announced  the 
availability  of  the  application  for  public 
comment  and  the  date  of  the  public 


hearing  on  the  application.  EPA  and  the 
State  of  South  Dakota  held  a  public 
hearing  at  1  p.m.  on  September  14, 
1993.  in  Pierre,  South  Dakota. 

During  its  September  16, 1993, 
meeting,  the  South  Dakota  Board  of 
Minerals  and  Environment  approved 
State  rule  changes,  effective  October  18, 
1993,  to  bring  South  Dakota's  ground- 
water monitoring  program  into  full 
Federal  compliance. 

EPA  has  reviewed  South  Dakota's 
application  and  has  determined  that  all 
portions  of  the  State's  MSWLF  permit 
program  will  ensure  compliance  with 
the  revised  Federal  Criteria.  In  its 
application,  South  Dakota  demonstrated 
that  the  State's  permit  program 
adequately  meets  the  location 
restrictions,  operating  criteria,  design 
criteria,  ground-water  monitoring  and 
corrective  action  requirements,  closure 
and  post-closure  care  requirements,  and 
financial  assurance  criteria  in  the 
revised  Federal  Criteria.  In  addition,  the 
State  of  South  Dakota  also  demonstrated 
that  its  MSWLF  permit  program 
contains  specific  provisions  for  public 
participation,  compliance  monitoring, 
and  enforcement. 

C  Public  Ctmunent 

The  EPA  received  the  following 
public  comments  on  the  tentative 
determination  of  adequacy  for  South 
Dakota's  MSWLF  permit  program. 

Ten  commenters  supported  EPA 
approval  of  the  State  of  South  Dakota 
application,  expressing  confidence  in 
the  South  Dakota  Department  of 
Environment  and  Natural  Resources  and 
their  municipal  solid  waste  program. 

Eleven  commenters  were  opposed  to 
State  jurisdiction  over  the  municipal 
solid  waste  landfill  program  on  fee 
lands  located  within  exterior  boundaries 
of  Indian  Reservations.  Eight 
commenters  expressed  support  for  State 
jurisdiction  on  fee  lands  located  within 
exterior  boundaries  of  Indian 
Reservations.  EPA  has  responded  to 
.these  comments  in  the  section  below 
entitled  "Decision." 

One  commenter  requested  more  time 
to  comply  with  40  CFR  part  258 
regulations.  This  comment  is  addressed 
in  the  section  above  entitled 
"Supplementary  Information." 

One  commenter  stated  that  the 
staffing  level  at  the  South  Dakota 
Department  of  Environment  and  Natural 
Resources  was  not  sufficient  to  carry  out 
the  program.  Although  the  State/Tribe 
should  demonstrate  that  adequate 
staffing  and  resources  exist.  EPA  is  not 
proposing  specific  resources  and 
staffing  requirements  and  will  not  judge 
the  resource  estimates  with  any  upper 
or  lower  bounds  for  approval  or 


disapproval.  Each  State/Tribe  will  have 
different  resource  requirements  and 
strategies  for  ensuring  compliance  with 
part  258.  The  Agency  intends  to  allow 
States/Tribes  the  flexibiUty  to  determine 
the  best  use  of  their  resources.  EPA 
believes  that  the  State  of  South  Dakota 
has  demonstrated  that  adequate  staffing 
and  resources  do  exist.  The  Department 
of  Environment  and  Natural  Resources 
has  a  total  of  eight  full  time  equivalent 
staff  to  administer  the  program,  and  20 
to  25  planned  MSWLFs. 

One  commenter  believed  that  permit 
documents  for  permit  determination  are 
not  generally  available  for  public  review 
and  comment  prior  to  public  notice  by 
the  South  Dakota  Department  of 
Environment  and  Natural  Resources. 
The  Agency  reviewed  the  South  Dakota 
application  to  determine  if  the  State 
provided  for  the  following:  MSWLF 
permit  docimients  for  permit 
detenninations  are  made  available  for 
pubnt  review  and  comment;  final 
permit  determinations  on  MSWLF 
permit  applications  are  made  knowrn  to 
the  public,  and;  the  state  has  procedures 
to  insure  that  public  comments  on 
permit  determinations  are  considered. 
State  procedures  for  following  these 
requirements  can  be  found  in  Section 
VI.  Public  Participation  of  South 
Dakota's  Solid  Waste  Management      ' 
Permit  Program  Application,  April 
1993.  Furthermore,  South  Dakota 
Codified  Law  1-27-1  specifically  allows 
for  open  inspection  of  all  records  and 
documents  during  normal  business 
hours.  EPA  believes  that  the  State  of 
South  Dakota  provides  adequate 
opportunity  for  document  review. 
One  commenter  stated  that  final 
permit  determinations  may  not  be 
published  widely.  EPA  is  not  specifying 
public  notice  procedures,  although 
these  must  be  adequate  to  effectively 
ensure  public  participation.  EPA 
believes  that  South  Dakota's  current 
practice  of  publishing  determinations  in 
local  newspapers  is  adequate. 

One  commenter  believed  that  there  is 
an  inadequate  procedure  for  considering 
public  comment  on  proposed  MSWLFs. 
EPA  is  not  specifying  prescriptive 
public  participation  requirements. 
Rather,  the  draft  STIR  outlines  a 
framework  to  ensure  that  the  pubUc  has 
an  opportunity  to  express  its  views  on 
the  permit  materials  prior  to  permit 
issuance  by  the  State/Tribe.  A  detailed 
discussion  of  the  procedure  for 
consideration  of  public  comment  can  be 
found  in  Section  VI.  Public 
Participation  found  in  South  Dakota's 
Solid  Waste  Management  Permit 
Program  Application,  April  1993.  EPA 
beUeves  that  the  State  of  South  Dakota 
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will  provide  sufRcient  consideration  of 
public  opinion. 

One  commenter  expressed  concern 
over  Administrative  Rules  of  South 
Dakota  (ARSD)  74:09:01:06.  which  he 
believes  restricts  citizen  intervention  in 
dvil  enforcement.  This  State  rule  does 
not  allow  citizen  intervention  in  a 
contested  case  hearing.  However,  this 
rule  has  been  overridden  by  State 
statutes  34A-10-1  and  34A-10-2. 
which  specifically  allow  for  public 
intervention. 

One  commenter  felt  that  the  South 
Dakota  Board  of  Minerals  and 
Environment  excludes  citizen  groups 
from  participation  in  contested  case 
hearings,  unless  they  are  represented  by 
an  attorney.  This  requirement  by  the 
Board  does  not  exclude  citizens  from 
full  participation  at  hearings,  but  does 
reqxiire  legal  representation  for  citizen 
groups.  The  South  Dakota  Bar 
Association  has  issued  an  ethics 
opinion  that  appearance  before 
administrative  agencies  on  behalf  of 
corporations  or  associations  must  be  by 
licensed  attorneys.  EPA  does  not  believe 
that  such  a  requirement  would  exclude 
citizen  participation.  EPA  is  not 
specifying  prescriptive  public 
participation  requirements. 
Furthermore,  in  Section  VI.  Public 
Participation  of  South  Dakota's  Solid 
Waste  Management  Permit  Program 
Application,  the  State  has  listed  three 
opportunities  for  public  participation  on 
the  permitting  of  MSWLFs:  Local 
government  zoning  and/or  permit 
application  public  meetings:  County 
Commission  public  meetings  for 
resolution  approval  or  disapproval,  and; 
Board  of  Minerals  and  Environment 
case  hearings. 

One  commenter  requested 
clarification  on  the  applicability  of  40 
CFR  part  258  to  ash  monofills  that 
dispose  of  co-mingled  coal  ash  and  ash 
from  burning  "refuse  derived  fuel," 
tires,  and  commercial  and  industrial 
wastes.  The  MSVVLF  criteria  apply  to 
landfills  that  accept  wastes  derived  from 
households.  Commercial  and  industrial 
wastes,  and  ash  derived  from  such 
wastes,  so  long  as  not  comingled  with 
household  waste,  are  not  regulated 
under  40  CFR  part  258.  The  Agency's 
current  position  with  respect  to 
combustion  of  coal  ash  and  ash  from  the 
combustion  of  refuse  derived  fuel  is  that 
disposal  of  such  comingled  ash  would 
be  subject  to  40  CFR  part  258. 

One  commenter  believed  that  the  40 
CFR  part  258  groundwater  monitoring 
and  assessment  requirements  are  weaker 
than  South  Dakota's  Groundwater 
Discharge  Permit  System.  EPA  is  not 
requiring  States/Tribes  to  replace 
current  regulations  with  minimum 


Federal  criteria.  States/Tribes  may 
continue  to  use  groundwater  monitoring 
and  assessment  requirements  beyond 
those  specified  in  the  minimum  Federal 
criteria. 

One  commenter  stated  that  land 
application  or  recirculation  of  untreated 
leachate  should  not  be  allowed  without 
a  composite  liner.  The  recirculation  of 
leachate  does  require  the  use  of  a 
composite  liner  and  leachate  collection 
system,  as  required  in  40  CFR 
258.28(a)(2).  However,  EPA  has 
concluded  that  the  surface  application 
of  leachate  over  daily  or  interim  cover 
areas  does  not  require  the  use  of  a 
composite  liner,  as  this  application  does 
not  constitute  placing  of  leachate  in 
MSWLF  units.  In  ARSD  74:27:13:24(1) 
surface  application  of  leachate  over 
daily  and  interim  cover  areas  that  are 
underlain  by  both  a  liner  system  and  a 
leachate  collection  system  is  allowed. 
However,  the  recirculation  of  leachate 
in  MSWLF  units  is  prohibited  in  ARSD 
74:27:13:27,  which  requires  that  all 
demonstrations  for  variances  for 
MSWLFs  must  meet  the  requirements  of 
40  CFR  part  258. 

One  commenter  believed  that 
groundwater  regulations  included  in  40 
CFR  part  258  would  be  better  addressed 
by  the  South  Dakota  Board  of  Water 
Management  rather  than  the  Board  of 
Minerals  and  Environment.  State  statute 
34A-6-1.13  gives  the  Board  of  Minerals 
and  Environment  the  authority  to  issue 
MSWLF  f»ermits.  Furthermore,  the 
proposed  STIR  does  not  include 
prescriptive  requirements  regarding 
which  State  organizations  should 
address  groundwater  topics. 

One  commenter  questioned  the 
criteria  used  by  the  State  of  South 
Dakota  to  define  "no  practicable 
alternative,"  in  order  for  MSWLFs  to 
qualify  for  the  small  landfill  exemption. 
The  requirement  that  the  MSWLF  be 
fifty  miles  or  more  from  a  regional 
facility  was  recommended  in  the  State's 
solid  waste  management  plan.  This  plan 
was  produced  with  public  input  from 
throughout  the  State.  This  was 
determined  to  be  the  farthest  practicable 
haul  distance  for  the  majority  of  the 
State.  EPA  has  allowed  States  the 
flexibility  to  interpret  "no  practicable 
alternative"  under  conditions  specific  to 
the  individual  State. 

One  commenter  maintained  that  use 
of  the  draft  STIR  as  guidance  is  a 
violation  of  the  Administrative 
Procedure  Act  (APA)  requirements  that 
a  rule  must  go  through  notice  and 
opportunity  for  comment.  EPA  does  not 
believe  that  it  is  violating  requirements 
of  the  APA.  The  Agency  is  not  utilizing 
the  draft  STIR  as  a  regulation  which 
binds  either  the  Agency  or  the  States/ 


Tribes.  Instead,  EPA  is  using  the  draft 
STIR  as  guidance  for  evaluating  State/ 
Tribal  permit  programs  and  maintains 
its  discretion  to  approve  State/Tribal 
permit  programs  utilizing  the  draft  STIR 
and/or  other  criteria  which  assure 
compliance  with  40  CFR  part  258. 

In  addition,  members  of  the  public 
have  an  opportunity  to  comment  on  the 
criteria  by  which  EPA  assures  the 
adequacy  of  State/Tribal  MSWLF  permit 
programs  because  the  Agency  discusses 
the  criteria  for  approval  of  a  permit 
program  when  it  publishes  each 
tentative  determination  notice  in  the 
Federal  Register.  In  the  tentative 
determination  notice  for  the  State  of 
South  Dakota's  permit  program,  the 
Agency  set  forth  for  public  comment  the 
requirements  for  an  adequate  permit 
program  (58  FR  38759-38761.  July  20, 
1993). 

D.  Decision 

After  reviewing  the  public  comments, 
I  conclude  that  South  Dakota's 
application  for  adequacy  determination 
meets  all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  South  Dakota  is  granted  a 
determination  of  adequacy  for  all 
portions  of  its  municipal  solid  waste 
landfill  permit  program. 

Today's  decision  to  approve  the  South 
Dakota  MSWLF  permitting  program 
does  not  extend  to  "Indian  Country,"  as 
defined  in  18  U.S.C.  1151,  including  the 
following  "existing  or  former"  Indian 
reservations  in  the  State  of  South 
Dalbta: 

1.  Cheyenne  River; 

2.  Crow  Creek; 

3.  Flandreau; 

4.  Lower  Brule; 

5.  Pine  Ridge; 

6.  Rosebud; 

7.  Sisseton; 

8.  Standing  Rock;  and 

9.  Yankton. 

Before  EPA  would  be  able  to  approve 
the  State  of  South  Dakota  MSWLF 
permit  program  for  any  portion  of 
"Indian  Country."  the  State  would  have 
to  provide  an  appropriate  analysis  of  the 
State's  jurisdiction  to  enforce  in  these 
areas.  In  order  for  a  State  (or  Tribe)  to 
satisfy  this  requirement,  it  must 
demonstrate  to  the  EPA's  satisfaction 
that  it  has  authority  either  pursuant  to 
explicit  Congressional  authorization  or 
applicable  principles  of  Federal  Indian 
law  to  enforce  its  laws  against  existing 
and  potential  pollution  sources  within 
any  geographical  area  for  which  it  seeks 
program  approval.  EPA  has  reason  to 
believe  that  disagreement  exists  with 
regard  to  the  State's  jurisdiction  over 
"Indian  Country,"  and  EPA  is  not 
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satisfied  that  South  Dakota  has,  at  this 
time,  made  the  requisite  showing  of  its 
authority  with  respect  to  such  lands. 

In  withholding  program  approval  for 
these  areas,  EPA  is  not  making  a 
determination  that  the  State  either  has 
adequate  jurisdiction  or  lacks  such 
jurisidiction.  Should  the  State  of  South 
Dakota  choose  to  submit  analysis  with 
regard  to  its  jurisdiction  over  all  or  part 
of  "Indian  Country"  in  the  State,  it  may 
do  so  without  prejudice. 

EPA's  future  evaluation  of  whether  to 
approve  the  South  Dakota  program  for 
Indian  Country,"  to  include  Indian 
reservation  lands,  will  be  governed  by 
EPA's  judgment  as  to  whether  the  State 
has  demonstrated  adequate  authority  to 
justify  such  approval,  based  upon  its 
understanding  of  the  relevant  principles 
of  Federal  Indian  law  and  sound 
administrative  practice.  The  State  may 
wish  to  consider  EPA's  discussion  of  the 
related  issue  of  tribal  jurisdiction  found 
in  the  preamble  to  the  Indian  Water 
Quality  Standards  Regulation  (see  56  FR 
64876,  December  12. 1991). 

Until  EPA  approves  a  State  or  Tribal 
MSWLF  permit  program  for  any  part  of 
"Indian  Country"  in  South  Dakota,  the 
requirements  of  40  CFR  part  258  will, 
after  the  efiiective  date  of  the  Federal 
Cdteria,  automatically  apply  to  that 
area.  Thereafter,  the  requirements  of  40 
CFR  part  258  will  apply  to  all  owners/ 
operators  of  MSWLFs  located  in  any 
part  of  "Indian  Country"  that  is  not 
covered  by  an  approved  State  or  Tribal 
MSWLF  permit  program.  EPA  is  not, 
however,  proposing  at  this  time  to 
determine  that  there  is  no  adequate 
permit  program  in  place  in  Indian 
Country  in  South  I)akota  for  the 
purposes  of  section  4005(c)(2)(A)  of 
RCRA. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria.  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978, 50995 
(October  9, 1991). 

Today's  action  takes  effect  on  October 
8, 1993.  EPA  believes  it  has  good  cause 
under  section  S53(d)  of  the 
Administrative  Proc»dure  Act,  5  U.S.C 
553(d).  to  put  this  action  into  effect  less 
than  30  days  after  publication  in  the 
Federal  Register.  All  of  the 
-requirements  and  obligations  in  the 
State's/Tribe's  program  are  already  in 
efEact  as  a  matter  of  State/Tribal  law. 


EPA's  action  today  does  not  impose  any 
new  requirements  that  the  regulated 
community  must  begin  to  comply  with. 
Nor  do  these  requirements  become 
enforceable  by  EPA  as  Federal  law. 
Consequently.  EPA  finds  that  it  does  not 
need  to  give  notice  prior  to  making  its 
approval  effective. 

Corapliance  With  Executive  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b).  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authoritjr:  This  notice  is  issued  under  the 
authority  of  section  4005  of  the  Solid  Waste 
Disposal  Act  as  amended;  42  U.S.C  6946. 

Dated:  September  30, 1993. 
Jack  W.  McGraw, 
Acting  Regional  Administrator. 
|FR  Doc  93-24820  Filed  10-7-93;  8:45  am) 

BIUJNOCOOC  6S«0-6»-f 


[FRL-4787-41 

Utah;  Final  Determination  of  Partial 
Program  Adequacy  of  State/Tribal 
Municipal  Solid  Waste  Landfill  Permit 
Program 

AGENCY:  Environmental  Protection 
Agency  (Region  Vni). 

ACTION:  Notice  of  final  determination  of 
partial  program  adequacy  of  Utah's 
application. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
conditionally  exempt  small  quantity 
generator  waste  will  comply  with  the 
revised  Federal  MSWLF  Criteria  (40 
CFR  part  258).  RCRA  section 
4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 
MSWLFs.  but  does  not  mandate 
issuance  of  a  rule  for  such 
detenninations.  EPA  has  drafted  and  is 


in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve, 
State/Tribal  landfill  permit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
statutory  authorities  and  requirements. 
In  addition,  States/Tribes  may  use  the 
draft  STIR  as  an  aid  in  interpreting  these 
requirements.  The  Agency  believes  that 
early  approvals  have  an  important 
benefit.  Approved  State/Tribal  p>ermit 
programs  provide  for  interaction 
between  the  State/Tribe  and  the  owner/ 
operator  regarding  6ite-sf)ecific  permit 
conditions.  Only  those  owners/ 
operators  located  in  States/Tribes  with 
approved  permit  programs  can  use  the 
site-specific  flexibility  provided  by  part 
258  to  the  extent  the  State/Tribal  permit 
program  allows  such  flexibility.  EPA 
notes  that  regardless  of  the  approval 
status  of  a  State/Tribe  and  the  permit 
status  of  any  facility,  the  Federal  landfill 
Criteria  will  apply  to  all  permitted  and 
unpermitted  MSWLFs. 

Utah  applied  for  a  partial  program 
determination  of  adequacy  under 
section  4005  of  RCRA.  EPA  reviewed 
Utah's  application  and  made  a  tentative 
determination  of  adequacy  for  those 
portions  of  the  MSWLF  permit  program 
that  are  adequate  to  ensure  compliance 
with  the  revised  MSWLF  Criteria.  After 
reviewing  all  comments  received,  EPA 
today  is  granting  final  approval  to 
Utah's  partial  program. 
EFFECTIVE  DATE:  The  determination  of 
adequacy  for  Utah  shall  be  efliective  on 
October  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Rimar,  Mail  Code  8HWM-WM. 
Waste  Management  Branch,  U.S.  EPA 
Region  Vm,  999  18th  Str^^uite  500, 
Denver,  Colorado,  80202-?^%, 
telephone  (303)  293-1673. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9. 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  States  to  develop  permitting 
programs  to  ensure  that  facilities 
comply  with  the  Federal  Criteria  under 
part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
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Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  the 
State/Tribal  Iinplementation  Rule 
(STIR).  Hie  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

EPA  intends  to  propose  in  STIR  to 
allow  partial  approval  if: 

(1)  The  Regional  Administrator 
determines  that  the  State/Tribal  f)ermit 
program  largely  meets  the  requirements 
for  ensuring  compliance  with  part  258; 

(2)  Changes  to  a  limited  narrow  part(s) 
of  the  State/Tribal  permit  program  are 
needed  to  meet  these  requirements;  and 

(3)  Provisions  not  included  in  the 
partially  approved  portions  of  the  State/ 
Tribal  permit  program  are  a  clearly 
identifiable  and  separable  subset  of  part 
258. 

As  provided  in  the  October  9, 1991, 
municipal  landfill  rule,  EPA's  national 
subtitle  D  standards  will  take  effect  in 
October  1993.  Consequently,  any 
remaining  portions  of  the  Federal 
Criteria  which  are  not  included  in  an 
approved  State/Tribal  program  by 
October  1993  would  apply  directly  to 
the  owner/operator. 

On  September  27. 1993,  the  EPA 
Administrator  signed  the  final  rule 
extending  the  effective  date  of  the 
landfill  Criteria  for  certain 
classifications  of  landfills  (proposed 
rule  at  58  FR  40568,  July  28, 1993). 
Thus,  for  certain  small  landfills,  the 
Federal  Criteria  will  not  be  effective 
until  April  9, 1994.  instead  of  October 
9. 1993.  The  final  ruling  on  the  effective 
date  extension  is  scheduled  for 
publication  in  the  Federal  Register 
within  a  week  after  the  signature  date. 

The  requirements  of  the  STIR,  if 
promulgated,  will  ensure  that  any 
mixture  of  State/Tribal  and  Federal 
rules  that  take  effect  will  be  fully 
workable  and  leave  no  significant  gaps 
in  environmental  protection.  These 
practical  concerns  apply  to  individual 
partial  approvals  granted  prior  to  the 
promulgation  of  the  STIR  rule. 
Consequently,  EPA  reviewed  the 
program  approved  today  and  concluded 
that  the  State/Tribal  and  the  Federal 
requirements  mesh  reasonably  well  and 
leave  no  significant  gaps.  Partial 
approval  would  allow  the  Agency  to 
approve  those  provisions  of  the  State/ 
Tribal  pennit  program  that  meet  the 
requirements  and  provide  the  State/ 
Tribe  time  to  make  necessary  changes  to 
the  remaining  portions  of  its  program. 
As  a  result,  owners/operators  will  be 
able  to  work  with  the  State/Tribal 
permitting  agency  to  take  advantage  of 
the  Criteria's  flexibility  for  those 


portions  of  the  program  which  have 
been  approved. 

EPA  will  review  State/Tribal 
requirements  to  determine  whether  they 
are  "adequate"  under  section 
4005(c)(1)(C)  of  RCRA.  EPA  interprets 
the  requirements  for  States  or  Tribes  to 
develop  "adequate"  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  sev^^l  minimum 
requirements^  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  Criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally.  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
"adequate"  program  based  on  the 
interpretation  outhned  above.  EPA 
plans  to  provide  more  specific  criteria 
for  this  evaluation  when  it  proposes  the 
State/Tribal  Implementation  Rule.  EPA 
expects  States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program.  EPA 
also  is  requesting  States/Tribes  seeking 
partial  program  approval  to  provide  a 
schedule  for  the  submittal  of  all 
remaining  portions  of  their  MSWLF 
permit  programs.  EPA  notes  that  it 
intends  to  propose  to  make  submissions 
of  a  schedule  mandatory  in  STIR. 

B.SUteofUtah 

On  July  20. 1993.  Utah  submitted  an 
application  to  obtain  a  partial  program 
adequacy  determination  for  the  State's 
municipal  solid  waste  landfill  pennit 
program.  On  August  12. 1993,  EPA 
published  a  tentative  determination  of 
adequacy  for  Utah's  program.  Further 
background  on  the  tentative  partial 
program  determination  of  adequacy 
appears  at  58  FR  42965  (August  12, 
1993). 

Along  with  the  tentative 
determination,  EPA  announced  the 
availability  of  the  application  for  public 
comment.  EPA  also  tentatively 
scheduled  a  public  hearing  for 
September  27, 1993,  to  be  held  if  a 
sufficient  numt)er  of  peopled  expressed 
interest  in  participating.  After  no  one 


expressed  interest,  the  Agency  cancelled 
the  public  hearing. 

During  its  September  9, 1993, 
meeting,  the  Utah  Solid  and  Hazardous 
Waste  Control  Board  adopted  two 
proposed  changes  in  the  Utah  Solid 
Waste  Permitting  and  Management 
Rules:  Deleting,  at  R315-303-4(f).  the 
small  landfill  ground-water  monitoring 
exemption;  and  adding,  at  R315-310- 
4(e)(v),  the  requirement  for  the  owner/ 
operator  to  provide  the  name,  address, 
and  telephone  number  of  the  person  to 
contact  about  the  facility  during  the 
post-closure  period,  as  required  by  40 
CFR  258.61(c)(2). 

EPA  has  reviewed  Utah's  application 
and  has  determined  that  all  parts,  with 
the  exception  listed  below,  of  the  State's 
MSWLF  permit  program  will  ensure 
compliance  with  the  revised  Federal 
Criteria. 

In  addition,  the  State  of  Utah 
demonstrated  that  its  MSWLF  p>ermit 
program  contains  specific  provisions  for 
public  participation,  compliance 
monitoring,  and  enforcement. 

EPA  is  not  approving  a  portion  of 
Utah's  program.  To  ensure  compliance 
with  all  the  Federal  Criteria,  Utah  needs 
to  revise  the  following  aspects  of  its 
permit  program. 

1.  All  requirements  of  State  of  Utah 
Solid  Waste  Permitting  and 
Management  Rules,  R315-309, 
Financial  Assurance,  must  be  applicable 
to  all  p>ermitted  MSWLF  units,  as 
required  by  40  CFR  part  258,  subpart  C. 

The  State  of  Utah  expects  to  complete 
the  statutory  and  regulatory  changes 
needed  for  full  program  approval  by 
mid-1994. 

As  a  State's/Tribe's  regulations  and 
statutes  are  amended  to  comply  with  the 
Federal  landfill  regulations,  unapproved 
portions  of  a  partially  approved  MSWLF 
program  may  be  approved  by  the  EPA. 
The  State/Tribe  may  submit  an 
amended  application  to  EPA  for  review 
and  an  adequacy  determination  will  be 
made  using  the  same  criteria  as  for  the 
initial  application.  This  adequacy 
determination  will  be  published  in  the 
Federal  Register  summarizing  the 
Agency's  decision  and  the  portion(s)  of 
the  State/Tribal  MSWLF  permit  program 
affected  and  providing  an  opportunity 
to  comment  for  a  period  of  thirty  (30) 
days.  The  adequacy  determination  will 
become  effective  sixty  (60)  days 
following  publication  if  no  adverse 
comments  are  received.  If  EPA  receives 
adverse  comments  on  its  adequacy 
determination,  another  Federal  Register 
notice  will  be  published  either  affirming 
or  reversing  the  initial  decision  while 
responding  to  the  public  comments. 
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C  Public  Cmunent 

EPA  received  three  public  comments 
on  the  tentative  determination  of 
adequacy  for  Utah's  MSWLF  permit 
proraam. 

The  State  of  Utah,  in  two  comments, 
requested  that  EPA  re-evaluate  language 
in  the  tentative  determination  regarding 
jurisdiction  over  "Indian  Country," 
especially  the  use  of  the  term  "former 
Indian  reservation  lands."  The 
commenters  requested  that  EPA  approve 
the  State's  MSWLF  permit  program 
within  the  State  of  Utah  except  for 
Indian  lands. 

EPA  has  revised  this  language  in  the 
section  below  entitled  "Decision." 

One  commenter  maintained  that  use 
of  the  draft  STIR  as  guidance  is  a 
violation  of  the  Administrative 
Procedure  Act  (APA)  requirements  that 
a  rule  must  go  through  notice  and 
opportunity  for  comment.  EPA  does  not 
believe  that  it  is  violating  requirements 
of  the  APA.  The  Agency  is  not  utilizing 
the  draft  STIR  as  a  regxdation  which 
binds  either  the  Agency  or  the  States/ 
Tribes.  Instead,  EPA  is  using  the  draft 
STIR  as  guidance  for  evaluating  State/ 
Tribal  permit  programs  and  maintains 
its  discretion  to  approve  State/Tribal 
pennit  programs  utilizing  the  draft  STIR 
and/or  other  criteria  which  assure 
compliance  with  40  CFR  part  258. 

In  addition,  members  of  the  public 
have  an  opportunity  to  comment  on  the 
criteria  by  which  EPA  assures  the 
adequacy  of  State/Tribal  MSWLF  pennit 
programs  because  the  Agency  discusses 
the  criteria  for  approval  of  a  permit 
program  when  it  publishes  each 
tentative  determination  notice  in  the 
Federal  Register.  In  the  tentative 
determination  notice  for  the  State  of 
Utah's  permit  program,  the  Agency  set 
forth  for  public  comment  the 
requirements  for  an  adequate  permit 
program  (58  FR  42965-42967.  August 
12,  1993). 

D.  Decision 

After  reviewing  the  public  comments, 
I  conclude  that  Utah's  application  for 
partial  program  adequacy  determination 
meets  all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  Utah  is  granted  a  partial 
program  determination  of  adequacy  for 
the  following  areas  of  its  municipal 
solid  waste  permit  program:  40  CFR  part 
258,  subparts  A,  B.  C,  D,  E,  and  F. 

The  State  of  Utah  has  not  asserted 
jurisdiction  over  "Indian  Country,"  as 
defined  in  18  U.S.C  1151,  in  its 
application  for  adequacy  determination. 
Today's  decision  to  approve  Utah's 
application  does  not  extend  to  the 
following  Indian  reservations  in  the 
State  of  Utah: 


l.Goshute; 

2.  Navajo: 

3.  Northwestern  Shoshoni; 

4.  Southern  Paiute; 

5.  Five  Afliliated  Paiute; 

6.  Skull  Valley;  and 

7.  Uintah  and  Ouray. 

Until  EPA  approves  a  State  or  Tribal 
MSWLF  {>ennit  program  in  Utah  for  any 
part  of  "hidian  Country"  in  Utah,  the 
requirements  of  40  CFR  part  258  will, 
after  the  effective  date  of  the  Federal , 
Criteria,  automatically  apply  to  that 
area.  Thereafter,  the  requirements  of  40 
CFR  part  258  will  apply  to  all  owners/ 
operators  of  MSWLFs  located  in  any 
part  of  "Indian  Country"  that  is  not 
covered  by  an  approved  State  or  Tribal 
MSWLF  pennit  program. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria,  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978.  50995 
(October  9, 1991). 

Today's  action  takes  effect  on  October 
8, 1993.  EPA  believes  it  has  good  cause 
under  section  553(d)  of  the 
Administrative  Procedure  Act,  5  U.S.C 
553(d),  to  put  this  action  into  effect  less 
than  30  days  after  publication  in  the 
Federal  Register.  All  of  the 
requirements  and  obligations  in  the 
State's/Tribe's  program  are  already  in 
effect  as  a  matter  of  State/Tribal  law. 
EPA's  action  today  does  not  impose  any 
new  requirements  that  the  regulated 
commimity  must  begin  to  comply  with. 
Nor  do  these  requirements  become 
enforceable  by  EPA  as  Federal  law. 
Consequently,  EPA  finds  that  it  does  not 
need  to  give  notice  prior  to  making  its 
approval  effective. 

Compliance  With  Executive  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this  final 
approval  will  not  have  a  significant 
economic  imf>act  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 


Authority:  This  notice  Is  issued  under  the  - 
authority  of  section  4005  of  the  Solid  Waste 
Disposal  Act  as  amended;  42  U.S.C  6946. 

Dated:  September  30, 1993. 
lackW.McGraw. 

Acting  Hegional  Administrator. 

(FR  Doc.  93-24816  Filed  10-7-93;  8:45  aro| 
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[FRL-4787-31 

Wyoming;  Rnal  Determination  of 
Partial  Program  Adequacy  of  State/ 
TritMri  Municipal  Solid  Waste  Landfill 
Permit  Program 

AGENCY:  Environmental  Protection 

Agency  (Region  Vni). 

ACTION:  Notice  of  final  determination  of 

partial  program  adequacy  of  Wyoming's 

apphcation. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
conditionally  exempt  small  quantity 
generator  waste  will  comply  with  the 
revised  Federal  MSWLF  Criteria  (40 
CFR  part  258).  RCRA  section 
4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve. 
State/Tribal  landfill  permit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
statutory  authorities  and  requirements. 
In  addition,  States/Tribes  may  use  the 
draft  STIR  as  an  aid  in  interpreting  these 
requirements.  The  Agency  believes  that 
early  approvals  have  an  important 
benefit.  Approved  State/Tribal  permit 

Erograms  provide  for  interaction 
Btween  the  State/Tribe  and  the  owner/ 
operator  regarding  site-sp)ecific  permit 
conditions.  Only  those  owners/ 
operators  located  in  States/Tribes  with 
approved  permit  programs  can  use  the 
site-specific  flexibility  provided  by  part 
258  to  the  extent  the  State/Tribal  permit 
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program  allows  such  flexibility.  EPA 
notes  that  regardless  of  the  approval 
status  of  a  State/Tribe  and  the  permit 
status  of  any  facility,  the  Federal  landfill 
Criteria  will  apply  to  all  permitted  and 
unpermitted  MSWLf  s. 

Wyoming  applied  for  a  partial 
program  determination  of  adequacy 
under  section  4005  of  RCRA.  EPA 
reviewed  Wyoming's  application  and 
made  a  tentative  determination  of 
adequacy  fm  those  portions  of  the 
MSWLF  permit  program  that  are 
adequate  to  ensure  compliance  with  the 
revised  MSWLF  Criteria.  After 
reviewing  all  comments  received,  EPA 
today  is  granting  final  approval  to 
Wyoming's  partial  program. 
EFFECTIVE  DATE:  The  determination  of 
adequacy  for  Wyoming  shall  be  effective 
on  October  8, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Allen.  Mail  Code  8HWM-WM. 
Waste  Management  Branch,  U.S.  EPA 
Region  Vm,  999  18th  Street,  Suite  500, 
Denver,  Colorado  80202-2466, 
telephone  (303)  293-1496. 
SUPPI.E1IENTARV  INFOflMATION: 

A.  Backgroond 

On  October  9, 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA.  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
requires  States  to  develop  permitting 
programs  to  ensure  that  facilities 
comply  with  the  Federal  Criteria  under 
part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  the 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

EPA  intends  to  propose  in  STIR  to 
allow  partial  approval  if: 

(1)  The  Regional  Administrator 
determines  that  the  State/Tribal  permit 
program  largely  meets  the  requirements 
for  ensuring  compliance  with  part  258; 

(2)  Changes  to  a  limited  narrow  part(s) 
of  the  State/Tribal  permit  program  are 
needed  to  meet  these  requirements;  and 

(3)  Provisions  not  included  in  the 
partially  approved  portions  of  the  State/ 
Tribal  permit  program  are  a  clearly 
identifiable  and  separable  subset  of  part 
258. 

As  provided  in  the  October  9, 1991, 
municipal  landfill  rule,  EPA's  national 
subtitle  D  standards  will  take  effect  in 


October  1993.  Consequently,  any 
remaining  portions  of  the  Federal 
Criteria  which  are  not  included  in  an 
approved  State/Tribal  program  by 
October  1993  would  apply  directly  to 
the  owner/operator. 

On  September  27, 1993,  the  EPA 
Administrator  signed  the  final  rule 
extending  the  effective  date  of  the 
landfill  Criteria  for  certain 
classifications  of  landfills  (proposed 
rule  at  58  FR  40568,  July  28, 1993). 
Thus,  for  certain  small  landfills,  the 
Federal  Criteria  will  not  be  effective 
until  Af^l  9, 1994.  instead  of  October 
9, 1993.  'Ilie  final  ruling  on  the  effective 
date  extension  is  scheduled  for 
publication  in  the  Federal  Register 
within  a  week  after  the  signature  date. 

The  requirements  of  the  STIR,  if 
promulgated,  will  ensure  that  any 
mixture  of  State/Tribal  and  Federal 
rules  that  take  effect  will  be  fully 
workable  and  leave  no  significant  gaps 
in  enviroiunental  protection.  These 
practical  concerns  apply  to  individual 
partial  approvals  granted  prior  to  the 
promulgation  of  the  STIR  rule. 
Consequently.  EPA  reviewed  the 
program  approved  today  and  concluded 
that  the  State/Tribal  and  the  Federal 
requirements  mesh  reasonably  well  and 
leave  no  significant  gaps.  Partial 
approval  would  allow  the  Agency  to 
approve  those  provisions  of  the  State/ 
Tribal  permit  program  that  meet  the 
requirements  and  provide  the  State/ 
Tribe  time  to  make  necessary  changes  to 
the  remaining  {>ortions  of  its  program. 
As  a  result,  owners/operators  will  be 
able  to  work  with  the  State/Tribal 
{>ermitting  agency  to  take  advantage  of 
the  Criteria's  flexibility  for  those 
portions  of  the  program  which  have 
been  approved. 

EPA  will  review  State/Tribal 
requirements  to  determine  whether  they 
are  "adequate"  under  section 
4005{cKl)(C)  of  RCRA.  EPA  interprets 
the  requirements  for  States  or  Tribes  to 
develop  "adequate"  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  Criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jiirisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
{>ermit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally,  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 


action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
"adequate"  program  based  on  the 
interpretation  outlined  above.  EPA 
plans  to  provide  more  specific  criteria 
for  this  evaluation  when  it  proposes  the 
State/Tribal  Implementation  Rule.  EPA 
expects  States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program.  EPA 
also  is  requesting  States/Tribes  seeking 
partial  program  approval  to  provide  a 
schedule  for  the  suomittal  of  all 
remaining  portions  of  their  MSWLF 
permit  programs.  EPA  notes  that  it 
intends  to  propose  to  make  submissions 
of  a  schedule  mandatory  in  STIK 

B.  State  of  Wjroming 

On  November  6. 1992,  Wyoming 
submitted  an  application  to  obtain  a 
partial  program  adequacy  determination 
for  the  State's  municipal  solid  waste 
landfill  permit  program.  On  August  12, 
1993,  EPA  published  a  tentative 
determination  of  adequacy  for 
Wyoming's  program.  Furtner 
background  on  the  tentative  partial 
program  determination  of  adequacy 
appears  at  58  FR  42967  (August  12. 
1993). 

Along  with  the  tentative 
determination,  EPA  aimounced  the 
availability  of  the  application  for  public 
comment.  EPA  also  tentatively 
scheduled  a  public  hearing  for 
September  27, 1993.  to  be  held  if  a 
sufficient  number  of  peopled  expressed 
interest  in  participating.  After  no  one 
expressed  interest,  the  Agency  cancelled 
the  public  heeuinp. 

During  its  hearing  on  September  17, 
1993,  the  Wyoming  Environmental 
Quality  Commission  approved 
emergency  rules  needed  for  the  State  of 
Wyoming  to  demonstrate  compliance 
with  substantial  portions  of  the  Federal 
Criteria.  The  emergency  rules  will  be 
effective  for  120  days  beginning  on 
October  8. 1993,  and  will  be  replaced  by 
permanent  rules  prior  to  expiration. 

EPA  has  reviewed  Wyoming'^.^ — 
application  (including  existing- ' 
permanent  rules  and  new  emergency 
rules)  and  has  determined  that  the 
following  portions  of  the  State's 
MSWLF  permit  program  will  ensure 
compliance  with  the  revised  Federal 
Criteria. 

1.  Location  restrictions  for  airports, 
flood  plains,  wetlands,  fault  areas, 
seismic  impact  zones,  and  unstable 
areas  (40  CFR  258.10  through  258.15). 

2.  Operating  criteria  for  the  exclusion 
of  hazardous  waste,  cover  materials. 
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( isease  vector  control,  explosive  gases, 
air  criteria,  access  requirements,  run-on/ 
run-off  control  systems,  surface  water 
requirements,  liquids  restrictions,  and 
record  keeping  requirements  (40  CFR 
258.20  through  258.29). 

3.  Design  criteria  requirements  (40 
CFR  258.40). 

4.  Closure  and  post-closure 
requirements  (40  CFR  258.60  through 
258.61). 

In  addition,  the  State  of  Wyoming 
demonstrated  that  its  MSWLF  permit 
program  contains  specific  provisions  for 
public  participation,  compliance 
monitoring,  and  enforcement. 

EPA  is  not  approving  certain  portions 
of  Wyoming's  program.  To  ensure 
compliance  with  all  the  Federal  Criteria. 
Wyoming  needs  to  revise  the  following 
aspects  of  its  permit  program. 

1.  Wyoming  will  revise  its  regulations 
to  incorporate  the  Federal  ground-water 
monitoring  and  corrective  action 
requirements  in  40  CFR  258.50,  258.51, 
and  258.53  through  258.58. 

2.  Wyoming  will  develop  new 
regulations  to  incorporate  the  financial 
assurance  requirements  in  40  CFR 
258.70  through  258.72  and  258.74. 
Wyoming  will  revise  its  regulations  to 
incorporate  the  financial  assurance 
requirements  in  40  CFR  258.73. 

Wyoming  has  already  begun  to  revise 
its  permanent  rules  and  expects  to  have 
the  rule  changes  necessary  for  full 
program  approval  completed  by  early 
1994. 

As  a  State's/Tribe's  regulations  and 
statutes  are  amended  to  comply  with  the 
Federal  landfill  regulations,  unapproved 
portions  of  a  partially  approved  MSWLF 
program  may  be  approved  by  the  EPA. 
The  State/Tribe  may  submit  an 
amended  application  to  EPA  for  review 
and  an  adequacy  determination  will  be 
made  using  the  same  criteria  as  for  the 
initial  application.  This  adequacy 
determination  will  be  published  in  the 
Federal  Register  summarizing  the 
Agency's  decision  and  the  portion(s)  of 
the  State/Tribal  MSWLF  permit  program 
affected  and  providing  an  opportunity 
to  commrait  for  a  period  of  thirty  (30) 
days.  The  adequacy  determination  will 
become  effective  sixty  (60)  days 
following  publication  if  no  adverse 
comments  are  received.  If  EPA  receives 
adverse  comments  on  its  adequacy 
determination,  another  Federal  Register 
notice  will  be  published  either  affinning 
-or  reversing  the  initial  decision  while 
responding  to  the  public  comments. 

C  Public  Comment 

EPA  received  one  public  comment  on 
die  tentative  determination  of  adequacy 
for  Wyoming's  MSWLF  permit  program. 


The  commenter  maintained  that  use 
of  the  draft  STIR  as  guidance  is  a 
violation  of  the  Administrative 
Procedure  Act  (APA)  requirements  that 
a  rule  must  go  through  notice  and 
opportunity  for  comment.  EPA  does  not 
believe  that  it  is  violating  requirements 
of  the  APA.  The  Agency  is  not  utilizing 
the  draft  STIR  as  a  regulation  which 
binds  either  the  Agency  or  the  States/ 
Tribes.  Instead,  EPA  is  using  the  draft 
STIR  as  guidance  for  evaluating  State/ 
Tribal  permit  programs  and  maintains 
its  discretion  to  approve  State/Tribal 
permit  programs  utilizing  the  draft  STIR 
and/or  other  criteria  which  assure 
compliance  with  40  CFR  part  258. 

In  addition,  members  of  the  public 
have  an  opportunity  to  comment  on  the 
criteria  by  which  EPA  assures  the 
adequacy  of  State/Tribal  MSWLF  permit 
programs  because  the  Agency  disctisses 
the  criteria  for  approval  of  a  permit 
program  when  it  publishes  each 
tentative  determination  notice  in  the 
Federal  Register.  In  the  tentative 
determination  notice  for  the  State  of 
Wyoming's  permit  program,  the  Agency 
set  forth  for  public  comment  the 
requirements  for  an  adequate  permit 
program  (58  FR  42987-42969.  August 
12, 1993). 

D.  Decision 

After  reviewing  the  public  comments, 
I  conclude  that  Wyoming's  application 
for  partial  program  adeqiiacy 
determination  meets  all  of  the  statutory 
and  regulatory  requirements  established 
by  RCRA.  Accordingly,  Wyoming  is 
granted  a  partial  program  determination 
of  adequacy  for  the  following  areas  of  its 
municipal  solid  waste  p>ermit  program: 
40  CFR  258.10  through  258.15;  258.20 
through  258.29;  258.40;  and  258.60 
through  258.61. 

The  State  of  Wyoming  has  not 
asserted  jurisdiction  over  "Indian 
Country,"  as  defined  in  18  U.S.C  1151. 
in  its  application  for  adequacy 
determination.  Today's  decision  to 
approve  Wyoming's  application  does 
not  extend  to  the  following  Indian 
reservations  in  the  State  of  Wyoming: 

1.  Wind  River. 

Until  EPA  approves  a  State  or  Tribal 
MSWLF  permit  program  in  Wyoming 
for  any  part  of  "Indian  Country"  in 
Wyoming,  the  requirements  of  40  CFR 
part  258  will,  after  the  effective  date  of 
the  Federal  Criteria,  automatically  apply 
to  that  area.  Thereafter,  the 
requirements  of  40  CFR  part  258  will 
apply  to  all  owners/operators  of 
MSWLFs  located  in  any  part  of  "Indian 
Country"  that  is  not  covered  by  an 
approved  State  or  Tribal  MSWLF  permit 
program. 


Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria.  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compUance  with  the  Federal 
Criteria.  See  56  FR  50978,  50995 
(October  9. 1991). 

Today's  action  takes  effect  on  October 
8, 1993.  EPA  believes  it  has  good  cause 
under  section  553(d)  of  the 
Administrative  Procedure  Act.  5  U.S.C 
553(d),  to  put  this  action  into  e^ect  less 
than  30  days  after  publication  in  the 
Federal  Register.  All  of  the 
requirements  and  obligations  in  the 
State's/Tribe's  program  are  already  in 
effect  as  a  matter  of  State/Tribal  law. 
EPA's  action  today  does  not  impose  any 
new  requirements  that  the  regulated 
community  must  begin  to  comply  with. 
Nor  do  these  requirements  become 
enforceable  by  EPA  as  Federal  law. 
Consequently,  EPA  finds  that  it  does  not 
need  to  give  notice  prior  to  making  its 
approval  effective. 

Compliance  With  Executive  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  I  hereby  certify  that  this  final 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  section  4005  of  the  Solid  Waste 
Disposal  Act  as  amended:  42  U.S.C  6946. 

Dated:  September  30. 1993. 
Jack  W.  McGr«v, 

Acting  Regional  Administrator. 

(FR  Doc  93-24815  Filed  10-7-S3;  8:45  am) 
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TSCA  Chemical  Substance  Inventory 
Removal  of  36  Incorrectly  Reported 
Chemical  Sut}star>ces  from  the  TSCA 
Inventory 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
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ACTION:  Notice. 


summary:  In  an  earlier  notice  published 
in  the  Federal  Register  of  April  13. 1993 
(58  FR  19251).  EPA  announced  its 
intent  to  remove  from  the  Toxic 
Substances  Control  Act  (TSCA) 
Chemical  Substance  Inventory  39 
chemical  substances  which  were 
believed  to  have  been  incorrectly 
reported  and  listed.  Five  comments 
were  received  in  response  to  the  April 
13, 1993  notice.  EPA  has  determined 
that  three  of  the  chemical  substances 
mentioned  in  the  April  13, 1993  notice 
have  been  manufactured  or  imported  for 
distribution  in  commerce  prior  to  the 
date  of  the  notice.  The  remaining  36 
chemical  substances  were  incorrectly 
reported  or  IdentiHed  and  listed  on  the 
Inventory.  The  36  chemical  substances 
listed  in  this  document  are  deleted  from 
the  TSCA  Inventory  as  of  October  8, 
1993. 

EFFECTIVE  DATE:  The  36  chemical 
substances  listed  in  this  document  are 
deleted  from  the  TSCA  Inventory  as  of 
October  8, 1993. 
ADDRESSES:  A  record  of  the 
nonconfidential  versions  of  these 
comments  is  available  for  viewing  and 
photocopying  in  the  TSCA 
Nonconfidential  Information  Center. 
Km.  E-G102.  401  M  St..  SW.. 
Washington.  DC  Documents  may  be 
viewed  from  8  a.m.  to  noon  and  1  p.m. 
to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Pollution  Prevention  and 
Toxics.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460.  (202)  554-1404.  TDD:  (202) 
554-0551. 
SUPPt.EMENTARY  INFORMATION: 

I.  Background 

EPA  annoimced  in  the  Federal 
Register  of  April  13. 1993  (58  FR  19251). 
its  intent  to  remove  from  the  Toxic 
Substances  Control  Act  (TSCA) 
Chemical  Substance  Inventory  39 
chemical  substances  which  were 
believed  to  have  been  incorrectly 


reported  and  listed.  Prior  to  the  April 
13. 1993  notice,  persons  who  had 
originally  reported  the  39  chemical 
substances  informed  EPA  that  the 
chemical  identities  they  reported  to  the 
Agency  and  included  on  the  Inventory 
were  incorrect.  The  corrected  identities 
for  these  39  chemical  substances  have 
been  provided  by  the  original  submitters 
and  added  to  the  Agency's  Master 
Inventory  File.  EPA  reviewed  each  of 
these  39  chemical  substances,  as 
originally  reported,  to  determine 
whether  any  other  person  had  also 
reported  the  same  chemical  substance 
for  the  Inventory.  No  other 
manufacturers  were  found  at  the  time. 
Therefore,  in  accordance  with  the 
established  EPA  poUcy  that  an 
erroneously  or  incorrectly  reported 
chemical  substance  should  be  removed 
from  the  Inventory,  EPA  announced  its 
intent  to  remove  these  chemical 
substances  from  the  Inventory  in  the 
Federal  Register  of  April  13, 1993. 

The  Federal  Register  of  April  13, 
1993.  solicited  public  comments  on  the 
proposed  removal  action.  EPA  was 
specifically  interested  in  knowing 
whether  any  of  the  39  chemical 
substances  had  been'manufactured. 
imported,  or  processed  for  TSCA 
commercial  purposes  other  than 
research  and  development,  as  defined  in 
the  Inventorv  Reporting  Regulation  (40 
CFR  710.2).  by  anyone  between  the 
period  of  January  1. 1975  through  April 
13. 1993.  EPA  was  also  interested  in 
knowing  whether  any  person  could 
show  that  any  of  the  39  chemicals 
substances  could  have  been  properly 
reported  for  the  Inventory.  EPA  also 
solicited  comments  from  anyone  who 
believed  that  any  of  the  chemical 
substances  should  not  be  removed  from 
the  TSCA  Inventory  for  any  reason. 

EPA  received  five  comments  in 
response  to  the  April  13. 1993  notice. 
The  five  comments  requested  that 
CASRNs  29434-25-1.  54847-34-€. 
67947-19-7,  and  68441-81-6.  not  be 
removed  from  the  Inventory. 

II.  Substances  Not  to  be  Removed 

The  Agency  acknowledged  that 
inclusion  of  CASRN  67947-1^7  in  the 
Federal  Register  of  April  13. 1993.  was 


an  error.  Therefore,  the  Agency  will  not 
remove  fitjm  the  Inventory  this 
chemical  substance. 

The  Agency  will  also  retain  CASRNs 
29434-25-1  and  54847-34-6  on  the 
Inventory  because  the  submitters  of  the 
comments  concerning  these  two 
chemical  substances  provided  evidence 
indicating  that  these  substances  have 
been  in  commercial  production  or 
importation  prior  to  April  13, 1993. 

The  Agency  reviewed  the  information 
regarding  CASRN  68441-81-6  and  its 
replacement  CASRN  and  decided  to 
delete  the  CASRN  because  the  new 
CASRN  is  a  better  description  of  the 
substance  as  it  was  originally  submitted 
to  the  TSCA  Inventory. 

The  CASRNs  and  Chemical  Abstracts 
Service  (CAS)  Index  Names  of  the 
aforementioned  three  chemical 
substances  not  to  be  removed  from  the 
TSCA  Inventory  are  as  follows: 


CASRN 


CAS  Index  Name 


29434-2&-1       Silane.  ethenyttriethoxy-. 

t)omopoiymer 

54847-34-6      Oxirane.  2.2'-{(1- 

methylettiyKdene)     t3is(4,1- 
phenyleneoxymethylen- 
e))txa-.    homopotymer.    2- 
propenoate 

67947-19-7  Phosphoric  ackJ.  dimethyl 
ester,  compd.  with  2- 
aminoethanol  (1:1) 

m.  Substances  that  are  Removed  firom 
the  Inventory 

The  Agency  concluded  that  the 
remaining  36  chemical  substances  were 
not  manufactured,  imported,  or 
processed  for  commercial  purposes 
between  January  1. 1975.  and  April  13, 
1993.  and  thus  are  not  eligible  for 
continued  inclusion  on  the  Inventory. 
Therefore.  Premanufacture  Notification 
(PMN)  requirements  of  section  5(a)  of 
TSCA  would  apply  to  futuje 
manufacture  or  import  of  any  of  these 
36  chemical  substances.  The  36 
chemical  substances  to  be  removed  from 
the  Inventory  are  listed  below  in 
ascending  CAS  Registry  Number 
sequence,  and  by  their  corresponding 
Chemical  Abstracts  Service  (CAS)  Index 
Names: 


CAS 


126-13-6 

530-91-6 

1397-83-7 

3641-14-3 

9012-72-0 

25852-29-3 


CAS  Index  Name 


.alpha.-0-GlucopyTanostde.    60-acetyl-1.3.4-tns<H2-methyl-1-oxopropyl)-.beta-D-fructofuranosyl.    6-acetate    2  34- 

tris(2-methytpropanoate) 
2-Naphthalenol,  1.2.3.4-tetrahydro- 
Aianlol 

1 H-1  i.4-Tria20le-3-cart)oxylic  acid.  5-amino-.  methyl  ester 
0-Glucan 
2-Propenoic  acid.  2-ethylhexyl  ester,  polymer  with  2-methyl-2-pcoperMuntde  and  N-octyl-2-propenamide 
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CAS 


264Qd-ST-^ 

52965-3-6 

61792-39-0 

646S3-43-8 

64798-59-0 

65036-93-3 

68037-89-8 

68083-89-6 

68153-24-2 

68187-e2-6 
68238-86-8 
68310-22-6 

68441-81-6 

68511-01-3 
6851^-64-2 
68552-72-7 

68554-69-6 

68607-72-7 
68609-62-1 

68834-17-3 

70776-86-2 

70983-84-5 

70984-00-8 
70984-01-9 
72162-18-6 

72479-95-« 

84731-63-5 
85883-90-5 

96278-62-6 

96657-45-8 


CAS  Index  Name 


Butanedioic  acid,  ((dodecytoxy)sutfonyn-.  disodkjm  salt 

2-Propenoc  add,  polymer  with  2.2^(1 -fnettiytethylktene)bis(4,1-phenyteneoxyrnethytene))bis[oxifanel 
Oxiraneoctanotc  acid,  3-octy^,  ammonium  salt 

3H-lndo«(om.2H2-{3.5^Jipheny»-1HH}yra2ol-1-y»)ethenyll-1.3,3-trimethy1-.  chloride 

Ben2enemethanaminlum.a^-etheny♦-N,N,N-trimethy^,  chloride,  poJymer  with  1 .2-ethanediy»  bls<2-«»«h/»-2-propenoate) 

2-Propenoic  acid.  2-ethyt)exyl  ester,  polymer  with  ^^-octy^2-pfopenamide 

Sitsesquioxanes.  3-{(2-amino«elhy1)  ammojpropyl,  monohydrochiorides,  polymers  with  elhylenimine 

1.2-Propanedk)l.  polymer  with  5-amino-1,3,3-trimethytcyclohexanemethanamine.1,V-methylenebisM- 

BocyanatocyclohexaneJ  and  4,4'-(1-melhytethylidene)b«s[phenoq 
Peanut  oil.  glycerol  trioteate-enriched,  sulfated,  sod»um  salt,  reaction  products  vwth  diethytene  glycol,  sapood..  potas- 
sium salts 
Fats  and  Gtycehdk:  oils.  fish,  bisulfited 

Starch,  dihydrogen  phosphate,  2-{dwthytamir»)ethyl  ether,  hydroxide,  inner  salt 
CeHulose.       acetate       butanoate.       poJymer       with       (chtoroniethyl)oxirane.4.4'-{1-methytethy1idene)bisfphenofl 

triethoxyphenylsjtane  and  3-(triethoxy8»lyl>- 1  -propananwne 
Formaldehyde,  polymer  with  3-methyi)henol.  reaction  products  with  6-diazo-5.6^Jihydro-5-oxo-1-naphthalenesulfonyl 

chlonde 
C.I.  Leuco  Sulphur  Green  36 

Castor  o«,  dehydrated.  po»ymer  with  glycerol,  niethylstyrene.  pentaerythritol,  phthalic  anhydride  and  soybean  oil 
Fatty  actds,  tall-oil,  polymers  with  ethylene  glycol,  formaldehyde,  glycerol,  linseed  oil.  mateic  anhydride,  pentaerythritol 

phenol,  phthalic  anhydride,  rosin,  soytiean  oil  and  tung  oil 
Siloxanes  and  Silicones,  di-Me.  polymers  with  1 ,4-cyctohexanedimethanol.  glycerol.  isophthjJic  acid  a.Td  Me  Ph 

silsesquoxanes 
Siloxanes  and  Silicones.  di-Me.  polymers  with  ethylene  glycol.  Me  Ph  silsesquioxanes  and  trimethylolpropane 
Hexanedkjtc  acid,  polymer  with  hexahydro-2H-a2epin-2-one  and  1 ,6-hexanediamine.  mixed  with  acrylonitrile-txitadiene 

polymer,  formaldehyde-4-<1,1,3.3-tetramethylbutyl)phenol  polymer-vulcantzed 
2-Propenoic     acid,     2-methyl-.    2-hydroxypropyl    ester,     polymer    with    5HSOcyanato-1-fisocyanatomethyl>-l,3.3- 

trimethyteydohexane 

2-Butanone.       4-{[(1.2.3.4,4a,9.10,10a-octahydro-       1.4a-dimethyl-7-(1-methylethyl)-1-phenanthrenyf)methyn(3K)xo-3- 

phenylpropyl)aniino)-,  I1R-<1.alpha.,4ai)eta.,l0a.alpha.)l- 
Fatty  acKJs.  safflower-oil.  polymers  witti  isophthalic  acid.  4.4'-{1-«)ethylethylidene)bis(cyclohexanol).  trimeHitc  anhydride 
"*^and  tnmethytolpropane 

RHyphosphoric  acids,  esters  with  C8-1 1-alc.  dista  residues 
Polyphosphoric  acids,  mixed  esters  with  C8-1 1  ate.  distn.  residues  and  C12-18  ales. 
Formaldehyde,     polymer     with     4-(1,1,3,3-tetramethyltx;tyl)phenol,     v^cantzation     products     with     ethylene-5- 

ethylKleneb»cyck>(2.2.1]hepl-2-ene-propene  polymer  and  polypropylene 
Chromium.  4-hydroxy-3-{(2-hydroxy-3,5-dinitroi3henyl)a20]ben2enesulfonate  4-hydroxy-34(3-hydroxy-4-nrtrophenyl)a20j- 

1  -naphthalene-sulfonate  complexes,  compds.  with  h4-butyl-1  -txjtanamine  and  N-cydohexyteyclohexanamine 
Dodecanedioic  acid,  diisotridecyl  ester 
2-Oxa-4,7-diaza-1-phosphaoctafv8ol.  1.1-d»>ydroxy-4,7-bisI(phosphonooxy)methyl]-.  dttiydrogen  phosphate  (ester).  1- 

oxide,  calcium  sodkjm  salt  (2:5:6) 
Fatty  acids,  tan-oil,  polymers  with  benzoic  acid,  bisphenol  A,  p-tert-butylphenol,  fonnaldehyde,  pentaerythritol  and 

phttiatic  anhydride 

Carbonc  dichloride.  polymer  with  1 ,6-hexanediol  and  5-isocyanato-1-(isocyanatomethyl)-1,3.3-trimethylcyc»ohexane.2- 
hydroxyethyt  acry<ate-t)loc.^ed 


Accordingly,  the  36  chemical 
substances  listed  above  are  deleted  from 
the  TSCA  Inventory  as  of  October  8, 
1993. 

List  of  Subjects 

I  Environmental  protection.  TSCA 
Inventory. 

Dated:  October  1,1993. 
Mary  Ellen  Weber. 

Acting  Director,  Economics,  Exposure  and 
Technology  Division,  Office  of  Pollution 
Prevention  and  Toxics. 
IFR  Doc  93-24813  Filed  10-7-93;  8:45  am] 

BHUNOCODE  6S60-S0-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

FCC  Renews  Charter  for  Advisory 
Committee  on  Advanced  Television 
Service 

September  30. 1993. 

The  Charter  for  the  Advisory 
Committee  on  Advanced  Television 
Service  has  been  renewed  for  a  period 
of  two  years.  The  renewed  charter  is  set 
to  expire  on  September  29, 1995.  For 
further  information  please  contact  Bill 
Hassinger  on  (202)  632-6460. 

Federal  Communications  Commissioo. 

WilUam  F.  Caton. 

Acting  Secretary. 

IFR  Doc.  93-24735  Filed  10-7-93: 8:45  am] 

BiuMQ  coot  sna-ai-M 


[Report  No.  197S] 

Petitions  for  Reconsideration  and 
Clarification  of  Actions  in  Rulemaking 
Proceedings 

October  4, 1993. 

Petitions  for  reconsideration, 
clarification  and  review  have  been  filed 
in  the  Commission  rulemaking 
proceedings  listed  in  this  PubUc  Notice 
and  pubUshed  pursuant  to  47  CFR 
1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  room  239, 1919  M  Street. 
NW.,  Washington.  DC  or  may  be 
purchased  &*om  the  Commission's  copy 
contractor  ITS.  Inc.  (202)  857-3800. 
Opposition  to  these  petitions  must  be 
filed  October  25, 1993.  See  section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
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must  be  filed  within  10  days  after  the 
time  filing  oppositions  has  expired. 

Sulqect:  Ainendment  of  the 
Commission's  Rules  to  Establish  New 
Narrowband  Personal  Communications 
Services  (GEN  Docket  No.  90-314).  (ET 
Docket  No.  92-100). 

Petition  for  Reconsideration 

Number  of  Petitions  Filed:  3 

Petition  for  Clarification 

Number  of  Petitions  Filed:  1 

Petition  for  Clarification  or  Partial 
Reconsideration 

Number  of  Petitions  Filed:  1 

Petition  For  Reconsideration  and 
Clarification 

Number  of  Petitions  Filed:  1 

Petition  For  Review 

Number  of  Petitions  Filed:  1 

Federal  Communications  Commission. 

William  F.  Galon. 

Acting  Secretary. 

[FR  Doc  93-24734  Filed  10-7-93;  8:45  am] 

BtLUNQ  COM  (n2-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-097-OR] 

Illinois;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Illinois  (FEMA-997-DR).  dated  July  9. 
1993,  and  related  determinations. 
EFFECTIVE  DATE:  October  1. 1993. 
FOA  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472,  (202)  646-3606. 
SUPPt.EMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
Alexander,  Calhoun,  Greene.  )ackson. 
Jersey,  Madison,  Monroe.  Morgan, 
Randolph,  Scott.  St.  Clair,  and  Union 
Counties  has  been  reopened.  The 
incident  period  for  these  counties  is 
April  23. 1993.  and  continuing. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

Richard  W.  Krimm, 

Depu  ty  Associate  Director,  State  and  Local 

Programs  and  Support. 

|FR  Doc  93-24835  Filed  l(V-7-93;  8:45  am) 

BaiJNO  COM  «71«-eS-M 


[FEMA-«9ft-DR] 

Iowa;  Amendment  to  Notice  of  a  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Iowa. 
(FEMA-996-DR),  dated  July  9. 1993. 
and  related  determinations. 
EFFECTIVE  DATE:  October  1. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Disaster 
Assistance  Progp^ms.  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Iowa 
dated  July  9. 1993.  is  hereby  amended 
to  include  the  following  areas  among 
those  areas  determined  to  tiave  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  July  9, 
1993: 

Hancock,  Ida,  Monroe,  Plymouth,  Poweshiek, 
and  Wayne  Counties  for  Public  Assistance. 
(Already  designated  for  Individual 
Assistance.) 

Notice  is  hereby  given  that  the 
incident  period  for  this  disaster  is 
closed  effiective  October  1. 1993. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

Richard  W.  Krimm. 

Deputy  Associate  Director,  State  and  Local 

Programs  and  Support. 

|FR  Doc.  93-24836  Filed  10-7-93;  8:45  am) 
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[FEMA-095-OR] 

Missouri;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Missouri.  (FEMA-995-DR).  dated  July 
9. 1993.  and  related  determinations. 
EFFECTIVE  DATE:  September  29. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472,  (202)  646-3606. 
SUPPI^MENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Missouri  dated  July  9, 1993.  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 


been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
9, 1993: 

Christian.  Dallas,  Laclede,  Lawrence,  Phelps. 
Polk.  Taney,  Texas.  Washington.  Webster, 
and  Wright  Counties  for  Individual 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

Richard  W.  Krimm, 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 
(FR  Doc  93-24837  Filed  10-7-93;  8:45  am) 
BILUNQ  COM  fnS-02-M 


FEDERAL  MARITIME  COMMtSSION 

Ocean  Freight  Forwarder  License 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  (46  U.S.C  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders,  46  CFR  part  510. 
License  Number:  3029 
Name:  George  C  Cheng  dba  G.C 

International  Forwarding  Company 
Address:  9818  E.  Camino  Real  Ave., 

Arcadia,  CA  91007 
Date  Revoked:  September  5. 1993 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 

License  Number:  3473 

Name:  New  York  Forwarding.  Inc. 

Address:  4300  Haddonfield  Rd..  Ste. 

314.  Pennsauken,  NJ  08109 
Date  Revoked:  September  7. 1993 
Reason:  Surrendered  license 

volimtarily. 

License  Number:  3212 

Name:  Condor  International  Freight 

Forwarders.  Inc. 
Address:  7500  N.W.  54th  Street.  Miami, 

FL  33166 
Date  Revoked:  September  12. 1993 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 

License  Number:  2753 

Name:  Blanca  R.  Lopez  dba  ABY 

Forwarding 
Address:  138  E.  234th  Place.  Carson,  CA 

90745 
Date  Revoked:  September  15, 1993 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
Bryant  L.  VanBrakle, 

Director,  Bureau  of  Tariffs,  Certification  and 
Licensing. 

IFR  Doc  93-24744  Filed  10-7-93;  8:45  am] 
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[Petition  Na  P74-03] 

Filing  of  Petition 

In  the  matter  of  Petition  for  Temporary 
Exonption  From  Electronic  Tariff  Filing 
Requirements:  petition  of  Ocean  Tariff 
Bureau  on  behalf  of  various  carriers. 

Notice  is  hereby  given  of  the  filing  of 
a  petition  by  Ocean  Tariff  Bureau 
pursuant  to  46  CFR  514.8(a),  on  behalf 
of  various  common  carriers  for 
temporary  exemption  firom  the 
electronic  tariff  filing  requirements  of 
the  Commission's  ATFl  System. 

To  facilitate  thorough  consideration  of 
the  petition,  interested  persons  are 
requested  to  reply  to  the  petition  no 
later  than  October  8, 1993.  Replies  shall 
be  directed  to  the  Secretary.  Federal 
Maritime  Commission,  Washington,  DC 
20573-0001,  shall  consist  of  an  original 
and  15  copies,  and  shall  be  served  on 
Capt.  Alex  Yang,  President,  Ocean  Tariff 
Bureau,  161  W.  Victoria  Street,  Suite 
240,  Ix>ng  Beach,  California  90805. 

Copies  of  the  p>etition  are  available  for 
examination  at  the  Washington.  DC. 
office  of  the  Secretary  of  the 
Commission,  800  N.  Capitol  Street, 
NW.,  room  1046. 
Josepli  C  Polking, 
Secretary. 
(PR  Doc.  93-24740  Filed  10-7-93;  8:45  am) 

BILUNO  CODE  C730-01-M 


[Petition  Nos.  P72-e3  and  P7»-93] 

Petition  of  Pacific  Coast  Tariff  Bureau 
on  Behalf  of  West  Coast/Middle  East- 
USA  Rate  Agreement;  et  al. 

Notice  is  hereby  given  of  the  filing  of 
petitions  by  the  above  named 
petitioners,  pursuant  to  46  CFR  514.8(a). 
for  temporary  exemption  horn  the 
electronic  tariff  filing  requirements  of 
the  Commission's  ATFl  System. 
Petitioners  request  exemption  from  the 
September  24. 1993.  electronic  filing 
deadline. 

To  facilitate  thorough  consideration  of 
the  petitions,  interested  persons  are 
requested  to  reply  to  the  petitions  no 
later  than  October  8, 1993.  Replies  shall 
be  directed  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573-0001,  shall  consist  of  an  original 
and  15  copies,  and  shall  be  served  on 
the  following: 

P72-93 — James  C  Olsson.  President  Pacific 
Coast  Tariff  Bureau,  221  Main  Street,  Suite 
S30,  San  Francisco.  California  94105-1915 

P73-93— Tanga  S.  FitzGiblwn.  Executive 
Vice  President.  Effective  Tariff 
Management  Corporation,  4000 
Mitchellville  Road,  suite  326-B,  Bowie,   - 
Maryland  20716 


Copies  of  the  petitions  are  available 
for  examination  at  the  Washington,  D.C 
office  of  the  Secretary'  of  the 
Commission,  800  N.  Capitol  Street. 
NW..  room  1046. 
Joseph  C  Polking, 
Secretary. 
(FR  Doc.  93-24741  Filed  10-7-93:  8:45  am] 

BILUNO  CODE  tTSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

White  Eagle  Financial  Group.  Inc. 
Formation  of,  Acquisition  by,  or 
Merger  of  Banic  Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  October 
18. 1993. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelly,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  White  Eagle  Financial  Group.  Inc., 
Boca  Raton,  Florida;  to  become  a  bank 
holding  company  by  acquiring  90 
percent  of  the  voting  shares  of 
Admiralty  Bank,  Palm  Beach,  Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System,  Octolier  5, 1993. 
Jennifier  J.  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  93-24927  Filed  10-7-fl3;  8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  »2r4-0371] 

New  Drug  Applications;  Refusal  to  ^ 

File;  Meeting  of  Review  Committee 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  the 
second  regular  meeting  of  its  standing 
committee  in  the  Center  for  Drug 
Evaluation  and  Research  (CDER)  that 
conducts  a  periodic  review  of  CDER's 
use  of  its  refusal  to  file  (RTF)  procedure, 
by  which  it  refuses  to  file  new  drug 
applications  (NDA's)  that  are  facially 
deficient  under  FDA's  regulations.  "This 
committee  was  established  on  a  1-year 
trial  basis  to  conduct  quarterly  review 
meetings.  FDA  invites  NDA  applicants 
to  use  the  committee's  confidential 
mechanism  to  submit  for  review  the 
names  and  numbers  of  NDA's  that  the 
agency  has  refused  to  file.  The  meeting 
described  in  this  document  continues 
the  efforts  of  the  agency  to  promote  the 
timely,  efficient,  and  consistent  review 
of  NDA's. 

DATES:  The  second  regular  meeting'of 
the  committee  will  be  held  in  November 
1993.  Submit  requests  for  review  by 
October  25, 1993. 

ADDRESSES:  Submit  RTF  review  requests 
to  Amanda  B.  Pedersen.  FDA  Chief 
Mediator  and  Ombudsman,  Office  of  the 
Commissioner  (HF097),  Food  and  Drug 
Administration,  rm.  1409105.  5600 
Fishers  Lane,  Rockville,  MD  20857. 
30109443091306. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Jones,  Center  for  Drug 
Evaluation  and  Research  (HFD092), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
30109443092894. 
SUPPLEMENTARY  INFORMATION:  The 
importance  to  the  public  health  of 
getting  new  drug  therapies  on  the 
market  as  efficiently  as  possible  has 
made  improving  the  new  drug 
evaluation  process  an  FDA  priority  for 
a  number  of  years.  Thus,  in  1985,  FDA 
revised  its  regulations  to  streaibline  the 
process  for  submitting  and  reviewing 
NDA's  (50  FR  7452.  February  22. 1985). 
FDA  supplemented  these  regulations 
with  extensive  guidelines  to  appUcants 
on  how  to  prepare  complete 
applications  and  thus  bdlitate  agency 
review  (52  FR  10819.  April  3. 1987). 
FDA  similarly  revised  its  investigational 
new  drug  application  (IND)  regulations 
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in  1987  to  clarify  and  simplify  the  rules 
governing  clinical  testing  of  new  drugs 
(52  PR  8798.  March  19.  1987).  FDA  has 
further  refined  drug  approval 
procedures  to  expedite  marketing 
approval  for  therapies  for  serious  or  life- 
threatening  illnesses  (54  PR  41516. 
October  21. 1988)  and  to  make  such 
therapies  available  prior  to  marketing 
approval  through  mechanisms  such  as 
the  "treatment  IND"  (52  FR  19466.  May 
22. 1987)  and  the  "parallel  track"  (57  FR 
13250,  April  15,  1992)  initiatives.  The 
meeting  described  in  this  document 
continues  the  efforts  of  the  agency  to 
promote  the  timely,  efficient,  and 
consistent  review  of  NDA's. 

CDER  is  aware  that  a  clear,  well 
understood,  and  consistently  apphed 
RTF  policy  could  improve  substantially 
the  efficiency  of  the  new  drug 
evaluation  process.  ODER  recognizes 
tliat  the  practice  of  submitting  an 
incomplete  or  inadequate  application 
^d  then  providing  additional 
information  during  an  extended  review 
period  is  inherently  inefficient  and 
wasteful  of  agency  resources.  It  also  is 
unfair  to  those  applicants  who  fulfill 
their  scientific  and  legal  obligations  by 
submitting  complete  applications  whose 
review  may  be  delayed  as  incomplete 
applications,  submitted  earlier,  undergo 
review  and  repair. 

FDA  regulations  on  filing 
applications,  including  grounds  and 
procedures  for  refusals  to  file,  are  found 
in  21  CFR  314.101.  In  the  past,  some 
review  divisions  in  CDER  have  refused 
to  file  applications  only  where  the 
deficiencies  were  extreme,  e.g.,  the  total 
omission  of  a  section  required  by  21 
CFR  314.50,  or  the  absence  of  any  study 
even  arguably  adequate  and  well 
controlled,  while  others  have  applied 
this  regulation  more  broadly.  When 
deciding  whether  to  file  an  application, 
CDER  will  exercise  discretion, 
particularly  when  the  application  is  for 
a  medically  important  drug.  CDER 
intends  to  make  every  effort  to  promote 
rapid  development  and  review  of 
applications. 

Although  an  RTF  is  not  a  final 
determination,  it  is  a  significant  step 
that  delays,  at  least  for  a  time,  full 
review  of  an  application.  The  appUcant 
who  receives  an  RTF  notification  may 
request  an  informal  conference  with  the 
agency  and,  thereafter,  may  ask  that  the 
application  be  "filed  over  protest."  as 
described  under  21  CFR  314.101(a)(3) 
(See  57  FR  17950  at  17987.  April  28, 
1992).  CDER  believes  that  an  RTF 
decision  is.  in  general,  of  benefit  to 
applicants  as  an  early  signal  that  the 
application  has  major  deficiencies  that 
would,  most  probably,  result  in  a  "not 
approvable"  action  or  would  introduce 


serious  impediments  to  a  prompt 
review. 

CDER  established  the  RTF  review 
committee  to  periodically  review  RTF 
decisions  to  assess  their  scientific  and 
procedural  quality.  The  review  will 
examine  selected  refusals  to  file  to 
assess,  among  other  things,  the 
consistency  of  RTF  practices  across  new 
drug  evaluation  offices  and  divisions, 
the  need  for  additional  guidance  on 
NDA  content  and  format,  and  the  need 
to  modify  FDA's  RTF  policy. 

The  RTF  review  committee  consists  of 
senior  CDER  officials,  a  senior  official 
from  the  Center  for  Biologies  Evaluation 
and  Research,  and  FDA's  Chief  Mediator 
and  Ombudsman. 

The  committee  held  pilot  meetings  on 
September  24. 1992.  and  April  1, 1993. 
The  notice  of  the  establishment  and  first 
regular  meeting  of  the  committee 
appeared  in  the  Federal  Register  of  May 
18, 1993  (58  FR  28983).  The  first  regular 
meeting  of  the  committee  was  held  on 
July  28, 1993.  At  these  meetings,  the 
committee  reviewed  several  NDA's  that 
CDER  has  refused  to  file  that  were 
selected  by  the  Office  of  the  FDA  Chief 
Mediator  and  Ombudsman.  For  the 
second  regular  meeting,  applicants 
should  submit  RTF's  proposed  for 
committee  review  to  the  FDA  Chief 
Mediator  and  Ombudsman,  who  will  be 
responsible  for  compiling  the  list  of  RTF 
decisions  for  committee  consideration. 
The  committee  and  CDER  staff  (with  the 
exception  of  the  FDA  Chief  Mediator 
and  Ombudsman)  are  not  advised, 
either  in  the  review  process  or 
thereafter,  which  of  the  RTF's  were 
randomly  chosen  and  which  were 
submitted  by  applicants.  The  committee 
will  evaluate  the  selected  decisions  for 
scientific  content  and  consistency  with 
agency  regulations  and  CDER  policy. 

Because  the  committee's  deliberations 
will  deal  with  confidential  commercial 
information,  the  RTF  review  meeting 
will  be  closed  to  the  public.  The 
committee's  deliberations  will  be 
reported  in  the  minutes  of  the  meeting. 
Although  those  minutes  will  not  be 
publicly  available  because  they  will 
contain  privileged  commercial 
information,  summaries  of  the 
committee's  deliberations,  with  all  such 
privileged  commercial  information 
omitted,  will  be  available  from  the  FDA 
Chief  Mediator  and  Ombudsman.  If. 
following  the  committee's  review,  an 
RTF  decision  changes,  the  reviewing 
division  will  notify  the  applicant  of  the 
change. 

FDA  invites  applicants  to  submit  to 
the  FDA  Chief  Mediator  and 
Ombudsman  the  name  and  number  of 
any  NDA  that  CDER  has  refiised  to  file 
during  the  past  12  months  that  they 


want  the  committee  to  review  at  its 
second  meeting.  Submissions  should  be 
made  by  October  25. 1993.  to  Amanda 
B.  Pedersen,  FDA  Chief  Mediator  and 
Ombudsman  (address  above). 

Dated:  October  1,1993. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

(FR  Doc  93-24721  Filed  10-7-93;  8:45  am) 

BNJLJNO  COOC  4160-0ie-F 


Public  Health  Service 

Agency  Forms  Submitted  to  ttie  Office 
of  lyianagement  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  The  following  requests  have 
been  submitted  to  OMB  since  the  list 
was  last  published  on  Friday.  October  1, 
1993. 

(Call  PHS  Reports  Clearance  Officer 
on  202-690-7100  for  copies  of  request). 

1.  Epidemiology  of  Fatiguing  Illness 
in  San  Francisco:  A  Population-Based 
Study — New — ^The  purpose  of  this  study 
is  to  generate  population-based 
information  about  the  prevalence  of  self- 
reported  fatiguing  illness  in  an 
ethnically  diverse  urban  population. 
The  study  will  also  provide  basic 
information  about  the  extent  to  which 
criteria  now  included  in  the  case 
definition  of  CFS  are  useful  in 
identifying  a  unique  syndrome 
associated  with  fatigue.  Respondents: 
Individuals  or  households:  Number  of 
Respondents:  ^,848;  Number  of 
Responses  Per  Respondent:  1;  Average 
Burden  per  Response:  .207  hours; 
Estimated  Annual  Burden:  798  hours. 

2.  Assessment  of  the  Impact  of  the 
National  Practitioner  Data  Bank — New — 
Data  will  be  collected  from  users  of  the 
Data  Bank  to  determine  usefulness  of 
the  information  provided  by  the  Data 
Bank.  Information  will  be  used  to 
determine  problems  among  users  and 
develop  solutions.  Data  will  be  obtained 
from  hospitals,  licensure  boards, 
malpractice  insurers  and  other  health 
care  entities.  Respondents:  State  or  local 
governments;  Businesses  or  other  for- 
profit;  Federal  agencies  or  employees; 
Non-profit  institutions;  Small 
businesses  or  organizations. 
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Title 


MMIcal  Mal- 
practice Irv 
surers  

State  Licen- 
sure Boards 
and  Profes- 
sional Soci- 


Hospitalsand 
Other 

Healthcare 
Entities  

Nonusers  of 
NPDB— 
Profes- 
sional Soci- 
eties and 
Other 

Healthcare 
Entities  

Estimated 
total  annual 
iMjrden:  929 
hours 


Nuin- 
berof 

re- 
spond- 
ents 


ISO 


203 


970 


50 


Number 
of  re- 
sponses 
per  re- 
spond- 
ent 


Average 
burden 
per  re- 
sponse 
(hr) 


.58 


.75 


.10 


3.  Effects  of  Social  Envirorunents  on 
Psychological  Functioning  in  Older 
People— New — ^This  study  examines  the 
psychological  effects  of  environmental 
conditions  on  the  elderly.  Its  results 
should  be  extremely  useful  for 
developing  environments  and  services 
making  the  later  years  fulfilling  and 
satisfying.  Its  data  is  gathered  through 
in-person  interviews  and  self-filled 
forms  from  a  representative  sample,  first 
interviewed  in  1974.  Respondents: 
Individuals  or  households:  Number  of 
Respondents:  665;  Number  of  Responses 
Per  Respondent:  2;  Average  Burden  per 
Response:  2.75  hours:  Estimated  Annual 
Burden:  3,656  hours. 

4.  The  Role  of  the  Indian  Health 
Service  in  the  Child  Protection/ Abuse 
Arena — New — ^This  is  a  survey  of  tribal 
representatives  regarding  the  prevalence 
and  incidence  of  child  maltreatment 
and  the  services  provided  to  and 
received  by  Indian  families.  This  will 
effectively  expand  the  scope  of  an 
existing  project  examining  the  role  and 
responsibility  of  the  Indian  Health 
Service  in  child  protection. 
Respondents:  State  or  local 
governments. 


Number 

Number 

of  re- 

Average 

TMe 

of  re- 

sponses 

txjrden 

spond- 

per re- 

per re- 

ents 

spond- 
ent 

sponse 

iaii  Survey 

345 

1 

1  hr. 

Number 

Number 

of  re- 

Average 

Title 

of  re- 

sponses 

burden 

spond- 

per  re- 

per re- 

errts 

spond- 
ent 

sponse 

Telephone 

150 

1 

20min. 

Inter- 

Estimated 

total  an- 

nual bur- 

den: 395 

hours. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  0MB  Desk  Officer  design<^ed  below 
at  the  following  address: 
Shannah  Koss,  Human  Resources  and 

Housing  Branch,  New  Executive 

Office  Building,  Room  3002. 

Washington,  DC  20503. 

Dated:  October  1, 1993. 
James  Scanlon. 

Director,  Division  of  Data  Policy,  Office  of 
Health  Planning  and  Evaluation. 
[FR  Doc.  93-24719  Filed  10-7-93;  8  45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

[Docket  No.  N-03-3671;  FR-3583-N-01] 

Interest  Rate  for  the  Section  235(r) 
Mortgage  Insurance  Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD. 
ACTION:  Notice  of  change  in  interest  rate. 

SUMMARY:  This  notice  announces  a 
chenge  in  the  maximum  interest  rate  for 
mortgages  to  be  insured  under  section 
235(r)  of  the  National  Housing  Act.  The 
section  235(r)  maximum  interest  rate  is 
to  be  determined  by  the  Secretary  of 
HUD  and  published  in  the  Federal 
Register.  Mortgage  market  conditions 
now  dictate  that  the  Secretary  decrease 
the  section  235(r)  maximum  rate  from 
7.50  percent  to  7.00  percent.  There  is  no 
change  being  made  in  the  maximum 
margin  of  additional  percentage  points 
that  may  be  added  to  the  maximum  rate 
if  the  established  conditions  are  met. 

Therefore,  the  maximum  for  the 
premium  section  235(r)  interest  rate  will 
be  8.50  percent  (7.00  percent  fef  the  rate 
of  interest  and  1.50  percent  for  the 
margin  of  additional  percentage  points). 


EFFECTIVE  DATE:  October  8. 1993. 
FOR  FURTHER  INJEORMATION  CONTACT: 
John  N.  Dickie,  Director,  Program 
Evaluation  Division,  room  B-133, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410.  telephone 
number  (202)  755-7470.  Ext.  117,  or 
(202)  708-4594  (TDD).  (These  are  not 
toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  Section 
235(r)  of  the  National  Housing  Act  (12 
U.S.C  1715z)  authorizes  the  Secretary 
to  insure  mortgages  that  refinance 
mortgages  insured  under  section  235. 
The  purpose  of  the  program  is  to  reduce 
the  interest  rate  insured  and  assisted 
under  section  235,  so  that  the  assistance 
payments  which  the  Department  pays 
on  behalf  of  mortgagors  are  reducid. 
The  regulations  implementing  the 
program  are  contained  in  24  CFR  part 
235  (subpart  H,  on  the  refinancing  of 
mortgages  under  section  235(r),  was 
published  on  December  30. 1992  (57  FR 
62452),  and  became  effective  on 
February  16, 1993).  The  interest  rate  for 
these  loans  is  set  by  the  Secretary  and 
published  in  the  Federal  Register  as 
authorized  by  24  CFR  235.1202(b)(3). 
The  previous  section  235(r)  interest  rate 
of  7.50  percent  was  published  in  the 
Federal  Register  on  April  7, 1993  (58  FR 
18105).  The  market  conditions  dictate  a 
change  in  the  section  23  5  (r)  interest  rate 
commencing  on  the  date  of  publication 
of  this  notice. 

On  September  9, 1993,  the  Federal 
Home  Loan  Mortgage  Corporation 
announced  that  the  average  interest  rate 
for  30-year  mortgages  was  6.82  percent, 
down  fit)m  7.10  percent  on  August  19. 
Although  the  most  recent  (August  1. 
1993)  complete  information  on  FHA 
loans  indicated  that  at  that  time  the 
majority  of  these  loans  were  being 
originated  at  rates  in  excess  of  7.00 
percent,  it  is  fair  to  assimie  that  FHA 
rates  have  followed  the  same  trend 
downward  and  are  now  in  the  vicinity 
of  7.00  percent.  The  bond  market  has 
continued  to  rally  since  the  235(r) 
interest  rate  was  set  at  7.50  percent  on 
April  7, 1993.  As  a  result  of  investors' 
reaction  to  legislation  reducing  the 
Federal  budget  deficit  without 
inflationary  impact,  coupled  with  signs 
the  economy  may  be  weakening,  bond 
yields  have  fallen  dramatically.  The 
yield  on  30-year  Treasury  bonds  was 
7.47  percent  on  January  8, 1993  and 
dropped  to  6.47  percent  on  the  first 
trading  day  after  passage  of  the  budget 
legislation,  and  was  5.89  percent  on 
September  10, 1993.  The  yield  ciirve  for 
Treasury  bonds  had  climbed  sharply 
upward  because  of  investor  uncertainty 
and  lingering  fear  of  infiation.  Now 


n 
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these  fears  are  being  eased  almost 
entirely,  and  long-term  rates  are 
showing  steady  downward  movement 
that  may  well  continue  over  the  short 
term. 

Most  FHA  mortgages  are  funded  in 
the  GNMA  mortgaged-backed  securities 
market.  On  September  9. 1993.  the 
GNMA  6.50  percent  security,  which  in 
normal  market  conditions  is  backed 
with  7.00  percent  FHAA'A  loans,  was 
trading  in  the  two-month  forward 
delivery  market  at  about  par.  This 
means  it  would  be  logical  for  lenders  to 
close  these  loans  in  the  primary  market 
at  no  discount  points.  The  7.00  percent 
GNMA  securities  are  now  trading  at 
about  3  points  premium. 

Adjusting  the  section  235(r)  rate  to 
7.00  percent  will  bring  this  rate  back 
into  line  with  the  rest  of  the  FHA 
current  production  loans.  Therefore,  the 
maximum  rate  for  section  235(r) 
mortgages  is  7.00  percent  beginning 
with  the  publication  date  of  this  notice. 
The  maximum  margin  of  additional 
percentage  points  that  may  be  added  to 
the  maximum  rate  under  25  CFR 
235.1202(b)(3)(i)(B)  will  remain  at  1.50 
percent. 

The  subject  matter  of  this  notice  is 
categorically  excluded  from  HUD's 
environmental  clearance  procedures,  in 
accordance  with  24  CFR  50.20(1).  For 
that  reason,  no  environmental  finding 
has  been  prepared  for  this  notice. 


Authority:  12  U.S.C  1715z;  42  U.S.C. 
3535(d). 

Dated:  October  4. 1993. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

IFR  Doc.  93-24750  Filed  10-7-93;  8:45  am) 

BH.LMQ  COOC  4210-27-M 

[Docket  No.  N-83-3430;  FR-3234-N-02] 

Announcement  of  Funding  Awards  for 
the  Rent  Supplement  and  Rental 
Assistance  Program 

AQENCY:  Office  of  the  Assistant 

Secretary  for  Housing-Federal  Housing 

Commissioner,  HUD. 

ACnON:  Announcement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Etevelopment 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  as  a  result  of 
competitions  for  funding  under  the  Rent 
Supplement  and  Rental  Assistance 
Program.  The  announcement  contains 
the  names  and  addresses  of  the  award 
winners  for  the  competition  and  the 
amounts  of  the  wards. 
DATES:  October  8. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Albert  B.  Sullivan,  Director,  Office  of 
Multifamily  Housing  Management, 
Department  of  Housing  and  Urban 


Development,  451  Seventh  Street  SW., 
Washington.  DC  20410.  telephone  (202) 
708-3730.  The  jt)D  number  for  the 
hearing  impaired  is  (202)  708-4594. 
(These  are  not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION:  The  Rent 
Supplement  and  Rental  Assistance 
Pro^m  (RAP)  Conversion  to  section  8 
Loan  Management  Set-/aside  Program  is 
authorized  under  title  II  of  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act.  1992  (Pub.  L.  102-139.  Approved 
October  28.  1991)  (the  "1992 
Appropriations  Act"). 

Under  the  program.  HUD  awards 
funds  to  projects  with  HUD-insured  or 
HUD-held  mortgages  with  active  Rent 
Supplement  or  RAP  units  whose  owners 
are  willing  to  convert  these  units  to  five- 
year  Section  8  contracts. 

A  Notice  of  Funding  Availability 
(NOFA)  was  published  in  the  Federal 
Register  on  May  19, 1992.  at  57  FR 
21334.  In  accordance  with  section 
1 02(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Envelopment 
Reform  Act  of  1989  (Pub.  L.  101-235, 
approved  December  15, 1989),  the 
I>epartment  is  publishing  the  names, 
addresses,  and  amounts  of  those  awards, 
as  set  out  at  the  end  of  this  Notice. 

Dated:  September  30. 1993. 
Jeanne  Engel, 

General  Deputy  Assistant  Secretary  for 
Housing-Federal  Housing.  Commissioner. 


Rent  Suppi-ement/Rental  Assistance  Payment  (RAP)  Conversion  to  Section  8  Loan  Management 

Set-Aside  Fiscal  Year  1992 


FHA  No. 

Project  name  and  address 

Units 

SectkmS 
budget  author- 

000-^128 
044-44801 

054-44164 

Revltize  House.  611 1  Montrose  Road.  Rockville.  MO  20850.  Owner  Montrose  House  Corp  ....... 

Dunn  Famity  Sf  Citizen.  8400  Engleman.  Center  Line.  Ml  48015.  Owner  Dunn  Family  Sr  Cit. 

Home.  Inc. 
McBee  Apartments,  1  Merritt  Circle,  Greenville.  SC  29601  Owner:  McBee  Apts,  LP  

32 

16 

9 
110 

172 

92 

1 

11 
11 
26 
25 
33 
61 
13 

16 

59 

48 

6 

819.850 
211.595 

171  665 

061-35126 

067-35006 

112-3503? 

117-44002 
091-35035 

Villa  Mane  Apts.  Office  BuildinQ.  3200  Deans  Bridge  RD.,  Augusta,  GA  30906.  Owner  Caritas 
Corp. 

Tampa  Park  Apts  1,  1417  Tampa  Park  Ptaza.  Tampa.  FL  33605-4821.  Owner  Tarrpa  Park 
Apts,  Inc. 

Remond  Cliff  Plaza.  2928  Remood  Dnve.  Dates.  TX  75211.  Owner  Remond  Cliff  Plaza  Associ- 
ates. 

Horizon  Apartments.  313  Horizon  Dnve,  Altus.  OK  73521.  Owner  Honzon  Apts.  Ltd 

Wan  Ann  Apts,  607  Main  Ave..  Brookings,  SD  57006.  Owner  Wall  Ann  Apartments 

3.320,000 

3.177.770 

2,016.960 

15,510 
180.115 
180,115 
330,790 
429,000 
411  310 

091-35104 
091-35104 
093-44803 
093-44806 

Pierre  Senior  Citizens.  1812  East  Dakota.  Pierre,  SD  57006.  Owner:  WaU  Ann  Apartments  

Pierre  Senior  Citzens.  1812  East  Dakota.  Pierre.  SD.  Owner  Piene  Senior  Citizens  Homes 

Missoula  Manor  Homes.  909  West  Central  Ave..  Missoula,  MT.  Owner  Missoula  Manor  Homes 
Miles  City  Eagles  Manor.  1000  Palmer.  Miles  City.  MT.  Owner  Miles  City  Eagles  Manor 

101-35024 
121-44068 

127-SH016 

136-35074 

Durango  Housing  Corp..  1 10  5tt)  Ave..  Durango,  CO.  Owner  Dorango  Housing  Corp  _    .... 

Village  Avante.  1670-A  Del  Monte  Ave.,  Morgan  HiN,  CA  95037.  Owner  United  Community 

Housing  lit. 
Garden  Terrace.  500  N.  Emerson  St..  Wenatchee.  WA  98801.  Owner  Wenatchee  Brethem- 

Baptet  Homes,  Inc. 
Heritage  Plaza  PH  2,  1875  Benton  Dnve.  Redding.  CA  96003.  Owner:  5  CourYbes  C/C 

1,422,630 
531,565 

238,390 

1,262  910 

171-55001 
171-SH011 

Tn  Cities  Low  Cost.  P.O.  Box  1 157.  Pasco.  WA  99301.  Owner  Tri  Cities  Low  C«st  Housing,  Inc 
Mike  Foye  Home.  420  B  West  Adier.  Walla  Walla.  WA  99362.  Owner  Mike  Foye  Home.  Inc  

928,355 
69.630 

IFR  Doc  93-24749  Filed  10-7-93;  8:45  am] 
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Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Doctot  Na  W-a3-1017;  FR-33S<M4-S2) 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
E)eveIopment,  HUD. 

ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

ADDRESSES:  For  further  information, 
contact  Mark  Johnston,  room  7262, 
E)epartment  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washiiigton,  DC  20410:  telephone  (202) 
708-^300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  706-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7586. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24. 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C  11411).  as  amended.  HUD  it 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12. 1968  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 


made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS.  addressed 
to  Judy  Breitman.  Division  of  Health 
Facilities  Planning,  U.S.  Public  Health 
Service.  HHS.  room  17A-10.  5600 
Fishers  Lane.  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  mder 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program.  56  FR  23789 
(May  24. 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may.  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  apphcable 
law.  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time. 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/  • 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Pro{)erties  Usted  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  inCormation  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 

[>ublication  in  the  Fed«^  Register,  the 
andholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S.  Air  Force:  Bob 
Menke.  USAF.  Boiling  AFB.  SAF-MIIR. 
Washington.  DC  20332-5000;  (202)  767- 
6235;  GSA:  Leslie  Carrington.  Federal 


Property  Resources  Services,  GSA,  18tb 
and  F  Streets  NW.  Washington,  DC 
20405;  (202)  208-0619;  U.S.  Army: 
Robert  Conte.  Dept.  of  Army.  Military 
Facilities.  DAEN-ZQ-P;  Rm.  1E671. 
Pentagon.  Washington,  DC  20310-2600; 
(703)  693-4583;  (These  are  not  toll-free 
numbers). 

Dated:  Octoberl.  1993. 
Jacquie  M.  Latring, 

Deputy  Assistant  Secretary  for  Economic 

Development. 

Titk  V.  Federal  Surplus  Property  Pragraa 
Federal  Register  Report  for  10f»/n 

Suitable/ATaiUbk  Propertia 

Buildings  (by  State! 

New  York 

Bldg.  T-80e.  Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Landholding  Agency:  Army 

Property  Number:  219330438 

Status:  Unutilized 

Comment:  1296  sq.  ft.  l-story.  needs  repair. 

most  recent  use — storage,  off-site  use  only 
Bldg.  T-4804.  Fort  Drum 
Ft.  Drum  Co:  jeOenoa  NY  13602- 
Landbolding  Agency:  Army 
Property  Number  219330439 
Status:  Unutilized 
Comment  2500  sq..  ft.  1 -story,  needs  repair. 

most  recent  use — storage,  off-tite  use  only 
Bldg.  T-4898.  Fort  Dnun 
Ft  DT\un  Co:  Jefferson  NY  13602- 
Landholding  Ageocy:  Army 
Property  Number  219330440 
Status:  Unutilized 
Comment  3536  sq.  ft.  1-story,  needs  repair, 

most  recent  use — storage,  off-site  use  only 

Texas  ^ 

Bldg.  T-374  '        ' 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219330480     _ 

Status:  Unutilized  y 

Comment:  8640  tq.  ft.,  l-stoiy  wood  frame, 
needs  rehab,  located  in  National  Historic 
District,  off-site  use  only 

Bldg.  T-1 170 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219330481 

Status:  Unutilized 

Comment:  1144  iq.  ft.  1 -story  wood  frame, 
needs  rehab,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  T-1468 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Anny 

Property  Number  219330482 

Status:  Unutilized 

Comment  1144  sq.  ft.  1 -story  wood  frante, 
needs  rehab,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  T-1492 

Fort  Sam  Houston 

Saa  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 
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Property  Number:  219330483 

Status:  Unutilized 

Conunent:  2284  sq.  fi.,  1-story  wood  frame, 
needs  rehab,  most  recent  use — admin.,  off- 
site  use  only 

BIdg.  T-2066 

Fort  Sara  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219330484 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  2-story  wood  frame, 
needs  rehab,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  T-2509 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219330485 

Status:  Unutilized 

Comment:  3147  sq.  ft,  1-story  wood  frame, 
needs  rehab,  most  recent  use — edmin.,  off- 
site  use  only 

Bldg.  T-5901 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219330486 

Status:  Unutilized 

Comment:  742  sq.  ft.,  1-story  wood  frame, 
most  recent  use — admin.,  off-site  use  only. 

Bldg.  T-1464 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219330487 

Status:  Unutilized 

Comment:  3778  sq.  ft.,  1-story  wood  frame, 
needs  rehab,  most  recent  use — t-shirts  and 
frame  shop,  off-site  use  only 

Bldg.  T-1874 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219330488 

Status:  Unutilized 

Conunent:  3108  sq.  ft.,  1-story  wood  frame, 
needs  rehab,  off-site  use  only 

Bldg.  T-2011 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219330489 

Status:  Unutilized 

Comment:  150  sq.  ft.,  1 -story  wood  hame, 
needs  rehab,  most  recent  use — storehouse, 
off-site  use  only 

Bldg.  T-2193 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219330490 

Status:  Unutilized 

Conuncjit:  1800  sq.  ft.,  1-story  wood  frame, 

needs  rehab,  most  recent  use— storage 

shed,  off-site  use  only 

Bldg.  T-2507 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219330491 

Status:  Unutilized 

Comment:  224  sq.  ft.,  1-story  wood  frame, 
needs  rehab,  most  recent  use — storage,  off- 
site  use  only 


Bldg.  T-2510 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219330492 

Status:  Unutilized 

Conunent:  3210  sq.  ft.,  1-story  wood  frame, 
needs  rehab,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  T-4044 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219330493 

Status:  Unutilized 

Comment:  263  sq.  ft.,  l-story  brick,  needs 
rehab,  most  recent  use — storage,  off-site 
use  only 

Bldg.  T-2511 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219330494 

Status:  Unutilized 

Comment:  18,260  sq.  ft.,  1-story  wood  fi^me, 
needs  rehab,  most  recent  use— vehicle 
maintenance  shop,  off-site  use  only 

Bldg.  T-2512 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219330495 

Status:  Unutilized 

Comment:  18.260  sq.  ft.,  1-story  wood  frame, 
needs  rehab,  most  recent  use — vehicle 
maintenance  shop,  off-site  use  only 

Bldg.  T-2513 

Fort  Sam  Houston 

San  Aiitonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219330496 

Status:  Unutilized 

Comment:  13,603  sq.  ft,  1-story  wood  frame, 
needs  rehab,  most  recent  use — repair  shop, 
off-site  use  only 

Bldg.  S-2516 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219330497 

Status:  Unutilized 

Comment:  3008  sq.  ft.,  1-story  steel,  most 
recent  use — paint  stripping  plant,  lead 
contaminants  present,  off-site  use  only 

Bidg.  T-2520 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholdiiig  Agency:  Army 

Property  Number:  219330498 

Status:  Unutilized 

Conmient:  31,296  sq.  ft,  1-story  wood  frame, 
needs  rehab,  most  recent  use — physical 
fitness,  off-site  use  only 

Bldg.  T-2183 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Array 

Property  Number  219330499 

Status:  Unutilized 

Conunent:  3000  sq.  ft,  1-story  wood  frame, 
needs  rehab,  most  recent  use — stable,  off- 
site  use  only 

Bldg.  T-6231 

Fort  Sam  Houston 


San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219330500 

Status:  Unutilized 

Conmient:  600  sq.  ft.,  1 -story  wood  frame, 

most  recent  use — firing  range,  off-site  use 

only 

Bldg.  T-6232 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219330501 

Status:  Unutilized 

Comment:  401  sq.  ft.,  l-story  wood  frame, 

most  recent  use — firing  range,  off-site  use 

only 

Bldg.  T-6236 

Fort  Sam  Houston 

San  Antonio  Cq:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219330502 

Status:  Unutilized 

Comment:  401  sq.  ft.,  l-story  wood  frame, 

needs  rehab,  most  recent  use — firing  range, 

off-site  use  only 

Bldg.  T-2508 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219330503 

Status:  Unutilized 

Comment:  224  sq.  ft.,  1-story  wood  frame, 
needs  rehab,  most  recent  use — storage,  off- 
site  use  only. 

Unsuitable  Properties 

Buildings  (by  State) 

California 

117  Bldgs. 

Camp  Parks  Reserve 

Camp  Parks  Co:  Alameda  CA  98433- 

Landholding  Agency:  Army 

Property  Number  219330448 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Coraraent:  Extensive  deterioration 

New  Jersey 

Bldg.  TO0606,  Fort  Dix 

Ft  Dix  Co:  Burlington  NJ  08640- 

Landholding  Agency:  Army 

Property  Number  219330449 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration 

Bldg.  TO0608,  Fort  Dix 

Ft.  Dix  Co:  Burlington  N)  08640- 

Landholding  Agency:  Army 

Property  Number  219330450 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration 

Bldg.  S05211,  Fort  Dix 

Ft.  Dix  Co:  Burlington  N)  08640- 

Landholding  Agency:  Army 

Property  Number  219330451 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration 

Bldg.  TO530e,  Fort  Dix 

Ft.  Dix  Co:  Burlington  N)  08640- 

Landholding  Agency:  Array 

Property  Number  219330452 

Status:  Unutilized 
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Reason:  Other 

Gaminent  Extensive  deterioration 

Bldg.  TOeTZS.  Fort  Dix 

Ft  Dix  Co:  Burlington  NJ  08640- 

Landholding  Agency:  Army 

Property  Number  219330453 

Status:  Unutilized 

Reason:  Other 

Gomment:  Extensive  deterioration 

Bldg.  T06883.  Fort  Dix 

Ft.  Dix  Co:  Burlington  N)  08640- 

Landholding  Agency:  Array 

Property  Number  2193304S4 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration 

Bldg.  T07474.  Fort  Dix 

Ft  Dix  Co:  Buriington  NJ  08640- 

Landholding  Agency:  Army 

Property  Number  219330455 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration 

Bldg.  T08512,  Fort  Dix 

Ft.  Dix  Co:  Burlington  NJ  08640- 

Landholding  Agency:  Army 

Property  Number:  219330456 

Statur  Unutilized 

Reason:  Other 

Comment  Extensive  deterioration 

Bldg.  T09042A.  Fort  Dix 

Ft  Dix  Co:  Burlington  NJ  08640- 

Landholding  Agency:  Army 

Property  Number.  219330457 

Status:  Unutilized 

Reason:  Other 

Conunent  Extensive  deterioration 

Bldg.  TO9065,  Fort  Dix 

Ft  Dbc  Co:  Burlington  NJ  08640- 

Landholding  Agency:  Army 

Property  Number:  219330458 

Status:  Unutilized 

Reason:  Other 

Conunent:  Extensive  deterioration] 

Bldg.  T09531.  Fort  Dix 

Ft  Dix  Co:  Burlington  NJ  08640- 

Umdholding  Agency:  Army 

Property  Number:  219330459 

Status:  Unutilized 

Reason:  Other 

Comment  Extensive  deterioration 

Bldg.  T09612A.  Fort  Dix 

Ft  Dix  Co:  Burlington  NJ  08640- 

Landbolding  Agency:  Army 

Property  Number  219330460 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration 

Bldg.  TO9980,  Fort  Dix 

Ft  Dix  Co:  Burlington  NJ  08640- 

Landholding  Agency:  Army 

Property  Number  219330461 

Status:  Unutilized 

Reason:  Odier 

Comment  Extensive  deterioration 

New  York 

Facility  Ml 

Griffiss  Air  Force  Base 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency:  Air  Force 

Property  Niunber  189330097 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  T-1295.  Fort  Drum 


Ft  Dnun  Co:  |efferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number  219330464 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material 
Bldg.  T-1296,  Fort  Drum 
Ft  Drum  Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number  219330465 
Status:  Unutilized 
Reason:  Other 
Conunent  Extensive  deterioration 

Bldg.  T-1297.  Fort  Drum 

Ft  Drum  Co:  Jefferson  NY  13602- 

Landholding  Agency:  Army 

Property  Number  219330466 

Status:  Unutilized 

Reason:  Other 

Conunent  Extensive  deterioration 

Bldg.  T-1395.  Fort  Drum 

Ft  Drum  Or.  Jefferson  NY  13602- 

Landholding  Agency:  Army 

Property  Number  219330467 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  T-1495.  Fort  Drum 
Ft  Drum  Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number  219330468 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material 
Bldg*.T-1595.T-1795 
Fort  Drum 

Ft  Drum  Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number  219330469 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material 

Bldg.  T-1895,  Fort  Drum 

Ft  Drum  Co:  Jefferson  NY  13602- 

Landholding  Agency:  Army 

Property  Number  219330470 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  T-1995.  Fort  Drum 
Ft  Drum  Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number  219330471 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  T-3805,  Fort  Drum 
Ft  Drum  Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number  219330472 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 

Texas 

Bldg.  P-130 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219330473 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration 

Bldg.  P-4201 
Fort  Sam  Houston 


San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

f^perty  Number  219330474 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration 

Bldg.  T-2514 

Fort  Sam  Houston' 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  21933047S 

Status:  Unutilized 

Reason:  Other 

Conunent:  Pump  house 

Bldg.  T-2916 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219330476 

Status:  Unutilized 

Reason:  Other 

Comment:  Detached  latrine 

Bldg.  T-3180 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency;  Army 

Property  Number  219330477 

Status:  Unutilized 

Reason:  Other 

Conunent:  Detached  latrine 

Bldg.  T-3192 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

l>roperty  Number  219330478 

Status:  Unutilized 

Reason:  Other 

Conunent:  Detached  latrine 

Bldg.  T-3398 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219330479 

Status:  Unutilized 

Reason:  Other 

Comment:  Detached  latrine 

Washington 

Bldg.  1220 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number  189330091 
Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material.  Secured  Area 

Bldg.  1224 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number  189330092 
Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material,  Secured  Area 

Bldg.  2004 

Fairchild  Air  Force  Base 

Fairchild  AFB  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number  189330093 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  2018 

Fairchild  Air  Force  Base 

Fairchild  AFB  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 
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Property  Number  189330094 
Status:  Unutilized 

Reeaon:  Within  2000  ft.  of  fUmmable  or 
•xploeive  material,  Seoired  Area 

Bldg.  2150 

Pairchild  Air  Force  Base 
Paiichild  AFB  Co:  Spokane  WA  99011* 
Landholding  Agency:  Air  Rvce 
F>roperty  Number  189330095 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material,  Secured  Area 

Bldg.  2164 

Pairchild  Air  Porce  Base 

Pairchild  APB  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number  189330096 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
267  Buildings,  Port  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number  219330462 
Status:  Unutilized 
Reason:  Secured  Area 
34  Buildings 

Cantonment  Area,  Yakima  Training  Center 
Co:  Yakima  WA  98901- 
Landholding  Agency:  Army 
Property  Number  219330463 
Status:  Unutilized 
Reason:  Secured  Area 

Land  (by  State) 
Arizona 

Salt  River  Vortac 

North  of  intersection  of  Price  Rd.  k  1st  St 

Mesa  Co:  Maricopa  AZ  85201- 

Landholding  Agency:  GSA 

Property  Number  549330008 

Status:  Excess 

Reason:  Other 

Comment:  no  legal  access 

GSA  Number  9-U-AZ-624 

Colorado 

Former  ERDA  Site 

Black  Bridge  Park 

Gunnison  Co:  Mesa  CO  81501- 

Landholding  Agency:  GSA 

Property  Number  549330009 

Status:  Excess 

Reason:  Floodway 

GSA  Number  7-GR-CO-463-4) 

[FR  Doc  93-24594  Filed  10-7-93;  8:45  am) 
■■bif  Co*  4ai«-M-F 


DEPARTMEHT  OF  THE  INTERIOR 
Bureau  of  Reclamation 

Colorado  River  Basin  Salinity  Control 
Advisory  Courtcll 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  section  10 
(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463),  an 
announcement  is  made  of  a  meeting  of 
the  Colorado  River  Basin  Salinity 
Control  Advisory  Council. 


DATES:  The  meeting  begins  on  Tuesday, 
October  26, 1903,  at  1  p.m.  and 
reconvenes  on  Wednesday.  October  27, 
1993,  at  about  2  p.m. 
A00RE88ES:  The  meeting  will  be  held  at 
the  Holiday  Inn  Crown  Plaza,  111  North 
Central  Avenue,  Phoenix,  Arizona 
85004. 

FOR  FURTNER  SIFORMATION  CONTACT: 
Mr.  Stanley  (Stan)  W.  Gappa,  Colorado 
River  Salinity  Prc^gram  Coordinator, 
Bureau  of  Reclamation,  D-5003,  P.O. 
Box  25007,  Denver,  CO  80225; 
telephone:  303-236-6782. 
SUPPLEMENTARY  MFORMATION:  Advisory 
Coimcil  members  will  be  briefed  on  the 
status  of  salinity  control  activities  and 
receive  input  for  drafting  the  Council's 
annual  report.  The  Department  of  the 
Interior,  Department  of  Agriculture,  and 
the  Environmental  Protection  Agency 
will  each  present  a  progress  report  and 
a  schedule  of  activities  on  salinity 
control  in  the  Colorado  River  Basin.  The 
Council  will  discuss  Colorado  River 
Basin  Salinity  Control  Activities  and 
content  of  their  annual  report. 

The  meeting  of  the  Advisory  Council 
is  open  to  the  public.  Any  member  of 
the  public  may  file  a  written  statement 
with  the  Coimcil  before,  during,  or  after 
the  meeting  in  person  or  by  mail.  To  the 
extent  that  time  permits,  the  Council 
chairman  may  allow  public  presentation 
of  oral  statements  at  tne  meeting. 

Dated:  October  1, 1993. 
J.  William  McDonald. 
Acting  Deputy  Commissioner. 
(FR  Doa  93-24776  Filed  10-7-93;  8:45  am] 
muan  coot  **\9-t-u 


Buraau  of  Land  Managamant 
pyrr-«2O-03-4110-03,  SDM  81158] 

Propoaad  Rainatatament  of  Terminatad 
Oil  and  Gaa  Leaaa 

Under  the  provisions  of  Public  Law 
97-451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  SDM  81158,  Fall  River 
Coimty,  South  Dakota,  was  timely  filed 
and  accompanied  by  the  required  rental 
accruing  from  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $5  per  acre  and 
16%%  respectively.  Payment  of  a  $500 
administration  fee  has  been  made. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
sec  31  (d)  and  (e)  of  the  Mineral  Lands 
Leasing  act  of  1920  (30  U.S.C  188),  the 
Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  as  of  the  date  of  termination, 
subject  to  the  original  terms  and 


oonditioos  of  the  lease,  the  increased 
rental  and  royalty  rates  dted  above,  and 
reimbursement  for  cost  of  publication  of 
this  Notice. 

Dated:  September  27, 1993. 
Karen  L.  Carroll, 
Chief,  Fluids  Adjudication  Unit 
(FR  Doc.  93-24727  Filed  10-7-93;  8:45  am] 
■UMQ  COM  4>tS-aN-H 

[WY-«20-41-6700;  WVW101300] 

Notloa  of  Propoaad  Ralnatatamant  of 
Tarmlnatad  pil  and  Gaa  Laaaa 

Piusuant  to  the  provisions  of  30 
U.S.C  188(d),  and  43  CFR  3108.2-3(a) 
and  (b)(1),  a  petition  for  reinstatement  of 
oil  and  gas  lease  WYW101300  for  lands 
in  Carbon  County,  Wyoming,  was  timely 
filed  and  was  accompanied  oy  all  the 
required  rentals  accriiing  from  the  date 
of  termination. 

Hie  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  pen»nt, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW101300  effective  May  1. 
1993,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  dted 
above. 

Maiy  Jo  RngwelL 

Acting  Supervisory  Land  Law  Examiner. 
[FR  Doc.  93-24723  Filed  10-7-93;  8:45  am] 

■LUNQ  coca  4310-a-M 


[NV-930-4210-0S;  N-45233] 

Corractad  Notlca  of  Raalty  Action: 
CompetKlvo  Sala  of  Put)lic  Landa 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Competitive  Sale  of  Public 
Lands  in  Clark  Coimty,  Nevada. 

SUMMARY:  The  Notice  of  Realty  Action 
published  in  the  Federal  Register  on 
July  21. 1992  (57  FR  32230;  FR  Doc  92- 
17070),  is  hereby  corrected  with  respect 
to  the  subdivision  description  of  the 
lands  located  within  section  4.  The 

Siroper  subdivision  description  is  as 
bllows: 

Sec  4,  Lots  S  and  12,  SBV4NBy4,  BV^SEV*. 
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All  other  terms  and  conditions  of  the 
t Jotice  continue  to  apply. 

Dated:  October  1.1993. 
Colin  P.  diristensen. 

Acting  District  Manager.  Las  Vegas,  NV. 
(PR  Doc.  93-24724  Filed  10-7-93;  8:45  am) 

nUMQ  CODE  4310-HC-M 

[NM-03a-4210-05:  NMNM90654] 

Realty  Action;  Recreation  and  Public 
Purposes  (R&PP)  Act  Classification; 
New  Mexico 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Realty  Action; 
Recreation  and  Public  Purposes  (R&PP) 
Act  Classification. 

SIMMARY:  The  following  public  land  in 
Dona  Ana  County,  New  Mexico  has 
been  examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
E)ona  Ana  County  under  the  provision 
of  the  R&PP  Act,  as  amended  (43  U.S.C 
869  at  seq.).  Dona  Ana  County  proposes 
to  use  the  land  for  the  Chaparral 
Community  Park. 

T.  26  S..  R.  5  E..  NMPM, 
Sec  14,  EV2SEV«SWV4,  WVzSWV.SEV*. 
Containing  40.00  acres,  more  or  less. 

DATES:  Comments  regarding  the 
proposed  lease/conveyance  or 
classiHcation  must  be  submitted  on  or 
before  November  22, 1993. 
ADDRESSES:  Comments  should  be  sent  to 
the  Bureau  of  Land  Management,  Las 
Cruces  District  Office,  1800  Marquess. 
Las  Cruces,  New  Mexico  88005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  M.  James  at  the  address  above  or 
at  (505) 525-4349. 

SUPPLEMENTARY  INFORMATION:  Lease  or 
conveyance  will  be  subject  to  the 
following  terms,  conditions,  and 
reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  lease/patent 
issuance. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

4.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 


appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws.  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice, 
interested  persons  may  submit 
comments  regarding  the  proposed  lease/ 
conveyance  or  classiBcation  of  the  lands 
to  the  District  Manager,  Las  Cruces 
District  Office,  1800  Marquess,  Las 
Cruces.  New  Mexico  88005.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director.  In  the  absence  of  any 
adverse  comments,  the  classification 
will  become  effective  60  days  from  the 
date  of  publication  of  this  notice. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  Chaparral 
Community  Park.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planing  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  the  Chaparral  Community  Park. 

Dated:  September  28, 1993. 
Linda  S.C.  Rundeil. 

District  Manager. 

|FR  Doc.  93-24725  Filed  10-7-93;  8:45  am) 

BtUJNO  CODE  43tO-FB-M 


[AZ-010-2200-04] 

Availability  of  the  Arizona  Strip   , 
Resource  Management  Plan 
Amendment  and  Environmental 
Assessment 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  In  compliance  with  the 
Federal  Land  Policy  and  Management 
Act  of  1976  and  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  the  Bureau  of  Land  Management 
(BLM)  has  prepared  an  amendment  and 
environmental  assessment  to  its  Arizona 
Strip  Resource  Management  Plan.  The 
amendment  finds  the  fallowing  public 
lands  suitable  for  exchange  providing 
exchange  is  in  the  public  interest. 


GiU  and  Salt  River  Meridian,  Arizona 
T.  40  N.,  R.  15  W., 
Sea  4,  lot  1  (part)— that  portion  that  is  on 
the  bluff  above  the  Virgin  River. 
Cadastral  survey  required. 
Containing  30  acres  more  W  less. 
T.  40  N.,  R.  16  W., 
Sec.  35.  SWV4  SWV4. 
Containing  40  acres. 
T.  41  N.,  R.  15  W., 
Sec  28.  SWV4  SWV4  SW'/.  (part)— a  small 
triangle  southwest  of  the  county  road 
right-of-way  Cadastral  survey  required. 
Containing  5  acres  more  or  less. 

DATES:  For  a  period  of  30  days  from 
November  8. 1993  interested  persons 
may  submit  comments  regarding  the 
suitability  determination  to  the  District 
Manager,  Bureau  of  Land  Management, 
Arizona  Strip  District.  390  North  3050 
East.  St.  George.  Utah  84770. 

Except  for  any  portions  under  protest, 
the  BLM's  Arizona  State  Director  may 
approve  the  plan  after  November  8. 
1993. 

Roger  G.  Taylor. 
District  Manager. 
[FR  Doc  93-24731  Filed  10-7-93;  8:45  am) 

BIUMQ  CODE  4310-32-M 


Minerals  Management  Service 

Outer  Continental  Shelf  Gas  and  Oil 
Lease  Sales 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  List  of  restricted  joint  bidders. 

SUMMARY:  Pursuant  to  the  authority 
vested  in  the  Director  of  the  Minerals 
Management  Service  by  the  joint 
bidding  provisions  of  30  CFR  256.41. 
each  entity  within  one  of  the  following 
groups  shall  be  restricted  from  bidding 
with  any  entity  in  any  other  of  the 
following  groups  at  Outer  Continental 
Shelf  gas  and  oil  lease  sales  to  be  held 
during  the  bidding  period  from 
November  1, 1993.  through  April  30. 
1994.  The  List  of  Restricted  Joint 
Bidders  published  April  9, 1993.  in  the 
Federal  Register  at  58  FR  18416  covered 
the  period  of  May  1, 1993,  through 
October  31, 1993. 

Group  I.  Chevron  Corporation;  Chevron 
U.S.A.  Inc. 

Group  n.  Exxon  Corp.;  Exxon  San 
Joaquin  Production  Co.     • 

Group  m.  Shell  Oil  Co.;  Shell  Offshore 
Inc.;  Shell  Western  E&P  Lie;  Shell 
Frontier  Oil  &  Gas  Inc. 

Group  IV.  Mobil  Oil  Corp.;  Mobil  Oil 
Exploration  and  Producing  Southeast 
Inc.;  Mobil  Producing  Texas  and  New 
Mexico  Inc.;  Mobil  Exploration  and 
Producing  North  America  Inc. 
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Group  V.  BP  America  Inc.;  The  Standard 
Oil  Co.;  BP  Exploration  &  Oil  Inc.;  BP 
Exploration  (Alaska)  Inc. 

Dated:  October  4, 1993. 
Tom  Fry, 

Director.  Minerals  Management  Service. 
|FR  Doc.  93-24782  Filed  10-7-93;  8:45  am) 

BILUMO  CODE  4310-MR-M 


National  Park  Service 

Concession  Permit;  Acadia  National 
Park,  Maine 

agency:  National  Park  Service,  Interior. 
ACTION:  Public  notice. 

SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  award  a  concession  permit 
authorizing  continued  carriage  ride 
services,  horse  camp  facility,  and  day 
use  parking  and  related  services  for 
visiting  equestrians  for  the  public  at 
Acadia  National  Park,  Maine  for  a 
period  of  three  years  from  January  1, 
1994,  through  December  31, 1996. 
EFFECTIVE  DATE:  December  7. 1993. 
ADDRESSES:  Interested  parties  should 
contact  the  Regional  Director,  National 
Park  Service,  North  Atlantic  Region, 
Attention:  Division  of  Concessions 
Program  Management,  15  State  Street, 
Boston,  MA  02109-3572,  Telephone 
(617)  223-5209.  to  obtain  a  copy  of  the 
prospectus  describing  the  requirements 
of  the  proposed  permit. 
SUPPLEMENTARY  INFORMATION:  This 
permit  renewal  has  been  determined  to 
be  categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no      ' 
environmental  document  will  be 
prepared. 

The  existing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  permit  which  expires  by 
limitation  of  time  on  December  31, 
1992,  and  therefore  pursuant  to  the 
provisions  of  section  5  of  the  Act  of 
October  9, 1965  (79  Stat.  969;  16  U.S.C. 
20),  is  entitled  to  be  given  preference  in 
the  renewal  of  the  permit  and  in  the 
negotiation  of  a  new  permit,  providing 
that  the  existing  concessioner  submits  a 
responsive  offer  (a  timely  offer  which 
meets  the  terms  and  conditions  of  the 
Prospectus)wThis  means  that  the  permit 
will  be  awarded  to  the  party  submitting 
the  best  offer,  provided  that  if  the  best 
offer  was  not  submitted  by  the  existing 
concessioner,  then  the  existing 
concessioner  will  be  afforded  the 
opportunity  to  match  the  best  offer.  If 
the  existing  concessioner  agrees  to 
match  the  best  offer,  then  the  permit 


will  be  awarded  to  the  existing 
concessioner. 

If  the  existing  concessioner  does  not 
submit  a  responsive  offer,  the  right  of 
preference  in  renewal  shall  be 
considered  to  have  been  waived,  and 
the  permit  will  then  be  awarded  to  the 
party  that  has  submitted  the  best 
responsive  offer. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  mu^  be  received  by  the 
Regional  Director  not  later  than  the 
sixtieth  (60th)  day  following  publication 
of  this  notice  to  be  considered  and 
-    evaluated. 

Dated:  September  27. 1993. 
Marie  Rust, 
Regional  Director. 
^FR  Doc.  93-24720  Filed  10-7-93;  8:45  ami 

*^BILLmO  CODE  4310-7».« 


Bureau  of  Reclamation 

Proposed  Glenn-Colusa  Irrigation 
District  Fish  Screening  Facilities 
improvements,  Sacramento  River, 
Glenn  County,  CA 

AGENCY:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Notice  of  intent  to  prepare  an 

environmental  impact  statement/ 

environmental  impact  report,  and  to 

conduct  a  public  scoping  meeting. 

SUMMARY:  Pursuant  to  sections 
3406(b)(20)  and  3410  of  the  Central 
Valley  Project  Improvement  Act,  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and 
section  21002  of  the  California 
Environmental  Quality  Act,  the  Bureau 
of  Reclamation  (Reclamation)  and  the 
Reclamation  Board  of  the  State  of 
California  (an  independent  State  board), 
intend  to  prepare  a  joint  environmental 
impact  statement/environmental  impact 
report  (EIS/EIR)  for  the  Glenn-Colusa 
Irrigation  District's  (GOD)  proposed 
Fish  Screening  Facilities  Improvements 
Project  as  its  Hamilton  City  pumping 
plant  on  the  Sacramento  River,  Glenn 
County,  California.  Reclamation,  the 
Reclamation  Board,  and  GCID  propose 
to  either  improve  the  existing  screens, 
build  new  screens,  relocate  the  intake, 
restore  the  Sacramento  River  gradient  by 
raising  the  water  elevation  about  3  feet 
in  the  vicinity  of  the  pumping  plant,  or 
a  combination  thereof,  to  reduce 
mortality  of  chinook  salmon  and  other 
species  of  fish. 

DATES:  Comments  are  requested  on  this 
notice  concerning  the  scope  of 
alternatives  and  impact  analysis  for  the 


EIS/EIR.  Written  comments  should  be 
mailed  by  November  12. 1993.  Oral 
comments  will  be  taken  at  a  scoping 
meeting  on  Wednesday.  October  27, 
1993.  at  7  p.m. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Reclamation  Board, 
c/o  Mr.  Stacy  Cepello.  California 
Department  of  Water  Resources,  2440 
Main  Street,  Red  Bluff,  CA  96080.  The 
scoping  meeting  will  be  held  at  the 
Willows  Civic  Memorial  Building,  525 
West  Sycamore  Street,  Willows,  CA 
95988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  Shaffer,  Environmental 
Specialist,  Bureau  of  Reclamation,  Mid- 
Pacific  Region,  MP-750,  2800  Cottage 
Way,  Room  W-2103,  Sacramento,  CA 
95825,  telephone:  (916)  978-5487;  or 
Mr.  Stacy  Cepello,  Environmental 
Specialist,  California  Department  of 
Water  Resources,  2440  Main  Street,  Red 
Bluff,  CA  96080,  telephone:  (916)  529- 
7352. 

SUPPLEMENTARY  INFORMATION:  Under  a 
water  rights  settlement  contract  with 
Reclamation,  GCID  diverts  irrigation 
water  from  the  Sacramento  River  at  its 
Hamilton  City  pumping  plant  which  is 
located  about  5  miles  northwest  of 
Hamilton  City  in  Glenn  County, 
CaHfomia. 

Fish  screens  were  installed  at  the 
plant  in  1972  by  the  California 
Department  of  Fish  and  Game  to  prevent 
the  entrainment  of  downstream 
migrating  fish,  primarily  chinook 
salmon.  The  screens  have  operated 
since  then  with  mixed  success.  Since 
construction  of  the  fish  screens,  the 
morphology  and  hydrology  of  the 
Sacramento  River  main  channel  have 
changed.  As  a  result,  the  gradient  of  the 
river  has  increased,  and  the  water 
elevation  at  the  fish  screens  has  been 
lowered  about  3  feet,  rendering  the 
screens  less  effective.  Fishery  agency 
biologists  and  engineers  generally  agree 
that  modifying  the  fish  screens  and/or 
restoring  the  gradient  of  the  river  is 
needed  to  reduce  fish  mortality. 

In  1990.  the  winter-run  chinook 
salmon  was  listed  as  threatened  under 
the  Federal  Endangered  Species  Act 
(ESA);  and  the  United  States  brought  an 
action  pursuant  to  the  ESA  seeking  an 
order  to  enjoin  GQD  from  operating  its 
Hamilton  City  pumping  plant.  As  a- 
result  of  settlement  negotiations  to 
allow  GCID  to  continue  to  operate  its 
pumping  plant  during  peak  winter-run 
chinook  salmon  downstream  migration, 
GOD  is  required  to  pursue  a  long-term 
repair  or  replacement  of  its  fish  screens. 
Pursuant  to  sections  3406(b)(20)  and 
3410  of  the  Central  Valley  Project 
Improvement  Act  (Title  34  of  Pub.  L. 
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102-575),  the  Secretary  of  the  Interior  is 
authorized  and  directed  to  participate 
with  the  State  of  California  and  other 
Federal  agencies  in  the  implementation 
of  the  ongoing  program  to  fully  mitigate 
the  fishery  impacts  associated  with  the 
operation  of  the  pumping  plant.  For  the 
EIS/EIR,  Reclamation  is  the  lead  Federal 
agency,  and  the  Reclamation  Board, 
represented  by  the  Department  of  Water 
Resources,  is  the  lead  State  agency. 

The  EIS/EIR  will  evaluate  the 
environmental  impacts  of  various 
combinations  of  restoring  the  river 
gradient,  relocating  the  intake  and 
screen,  and  modifying  the  design  of  the 
screens.  Analyses  will  include  potential 
direct  impacts  to  aquatic,  riparian,  and 
terrestrial  resources,  and  potential 
secondary  impacts  to  socioeconomic, 
recreation,  and  related  resources  for 
each  alternative. 

GdD:  State,  Federal,  and  local 
agencies;  organizations:  and  interested 
persons  have  been  addressing  the  issues 
related  to  Rsh  mortality  for  many  years, 
with  concerted  efforts  to  resolve  the 
problem  since  1989.  On  October  8, 
1992,  the  Department  of  Water 
Resources  conducted  a  preliminary 
public  scoping  session  to  solicit  public 
input  regarding  needed  fish  sc:reening 
facility  improvements  and  potential 
direct  and  secondary  impacts  to  the 
local  area.  A  second  scoping  meeting 
will  be  held  on  October  27, 1993,  to 
solicit  additional  comments  regarding 
the  alternatives  and  the  associated 
potential  direct  and  indirect 
environmental  impacts. 

For  those  persons  requiring  special 
services,  please  contact  Mr.  Stacy 
Cepello  at  the  Department  of  Water 
Resources,  telephone:  (916)  529-7352. 
Please  call  Mr.  Cepello  as  far  in  advance 
of  the  meeting  as  possible,  and  no  later 
than  October  20.  1993,  to  enable  the 
Department  of  Water  Resourcas  to 
secure  the  needed  services.  If  a  request 
cannot  be  honored,  the  requester  will  be 
notified.  A  telephone  device  for  the 
hearing  impaired  is  available,  TDD 
number  (916)  653-6934. 

Dated:  October  1 ,  1993. 
|.  William  McDonald, 

Acting  Deputy  Commissioner.  . 

|FR  Doc.  93-24775  Filed  10-7-93;  8:45  ami 
BiLUNG  CODE  4310-M-M 

T 

INTERSTATE  COMMERCE 
COMMISSION 

Intent  to  Engage  in  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 


corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
opfirations  as  authorized  in  49  U.S.C. 
Ip524(b). 

\l.  Parent  corporation  and  address  of 
principal  office:  Kost  Brothers 
Incorporated — a  Minnesota  corporation, 
1515  1st  Avenue  North,  Moorhead,  MN 
56560. 

2.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations,  and 
state  of  incorporation: 

(a)  Elbow  Lake  Gravel,  Inc. — a 
Minnesota  corporation.  Box  164.  Elbow 
Lake,  MN  56531. 

(b)  Hawley  Ready-Mix,  Inc. — a 
Minnesota  corporation,  PO  Box  707, 
Hawley,  Mmnesota  56549. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

|FR  Doc.  93-24828  Filed  10-7-93;  8:45  am| 

BIUJNO  CODE  7C3S-01-M 

[Finance  Docket  No.  32348] 

Indiana  Hart>or  Beit  Railroad  Company 
and  the  Belt  Railway  Company  of 
Chicago— Joint  Relocation  Project 
Exemption 

On  September  13,  1993,  Indiana 
Harbor  Belt  Railroad  Company  (IHB) 
filed  a  notice  of  exemption  under  49 
CFR  1180.2(d)(5)  to  relocate  a  portion  of 
its  Stockyard  Branch  Line  in  Chicago. 
IL.  extending  from  milepost  2.02  to 
milepost  4.81  from  its  present  location 
to  a  parallel  and  adjacent  track  owned 
and  operated  by  The  Belt  Railway 
Company  of  Chicago  (BRC).  Under  the 
proposal,  IHB  and  BRC  will  consolidate 
rail  tragic  where  their  tracks  parallel 
each  other  in  Chicago  from  BRC  55th 
Street  interlocking  plant,  westerly  to 
59th  and  Oak  Park  Streets.  IHB  will 
remove  its  main  track,  which  is  located 
approximately  75  feet  north  of  BRC's 
double  mainline  tracks,  and  BRC  will 
grant  trackage  rights  over  its  mainline 
tracks  to  the  IHB  between  the  aforesaid 
locations.  The  parties  intend  to 
consummate  the  transaction  on  or  after 
September  20, 1993- 

KiB  states  that  train  service  will 
remain  the  same  following  the 
relocation  and  that  there  are  no 
industries  or  patrons  served  by  the  track 
that  will  be  affected  by  the  relocation. 
The  purpose  of  the  joint  relocation  is  to 
eliminate  excess  facilities,  develop 
operating  economies,  and  improve 
safety. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  agreement  will  be 
protected  by  the  conditions  imposed  in 
Norfolk  and  Western  Ry.  Co. — ^Trackage 
Rights— BN.  354  LC.C  605  (1978),  as 


modified  in  Mendocino  Coast  Ry., 
Inc. — Lease  and  Operate,  360  LC.C.  653 
(1980). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  Roger  A. 
Serpe,  General  Counsel,  Indiana  Harbor 
Belt  Railroad  Company,  175  W.  Jackson 
Blvd.,  Suite  1460.  Chicago,  IL  60604. 

Decided:  September  30, 1993. 

By  the  Commission,  David  M.  Konschnik. 
DirBctor.  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretory. 
jFR  Doc.  93-24830  Filed  10-7-93:  8  45  ami 

BtUMOCOOE  T03S-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree,  United 
States  V.  Electro-Voice,  Inc. 

Notice  is  hereby  given  that  a  Consent 
Decree  in  United  States  v.  Electro-Voice. 
Inc..  Civil  Action  No.  1:93CV753,  was 
lodged  with  the  United  States  District 
Court  for  the  Western  District  of 
Michigan  on  September  20, 1993.  This 
action  was  brought  under  sections  106 
and  107  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980.  as  amended 
("CLRCLA"),  42  U.S.C.  9606,  9607,  with 
respect  to  the  Electro-Voice  Superhind 
Site  located  at  600  Cecil  Street. 
Buchanan,  Michigan.  The  Consent 
Decree  provides  that  defendants  will 
implement  remediation  for  the  First 
Operable  Unit  at  the  Electro- Voice  Site 
and  pay  $24,223.55  of  past  response 
costs  incurred  by  the  U.S. 
Environmental  Protection  Agency  in 
connection  with  the  Site. 

For  thirty  (30)  days  ht)m  the  date  of 
publication  of  this  notice,  the 
Department  of  Justice  will  receive 
writ'en  comments  relating  to  the 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environmental  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  D.C.  20530  and 
should  refer  to  United  States  v.  Electro- 
Voice.  Inc..  D.O.J.  Ref.  No.  90-11-2- 
776. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney.  Western  District  of  Michigan. 
399  Federal  Building.  Grand  Rapids. 
Michigan  49503  and  at  the  Region  5 
office  of  the  U.S.  Environmental 
Protection  Agency.  77  W.  Jackson 
Boulevard.  Chicago.  IlUnois  60604. 

A  copy  of  the  Q>nsent  Decree  also 
may  be  examined  at  the  Consent  Decree 
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Library.  1120  G  Street  NW..  4th  Floor. 
Washington.  DC  20005.  telephone 
number  (202)  624-0892.  A  copy  of  the 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  The  proposed  Consent 
Decree  package  consists  of  an  80  page 
Consent  Decree  and  113  pages  of 
appendices  and  exhibits.  A  request  for 
a  copy  of  the  proposed  Consent  Decree 
should  be  accompanied  by  a  check  in 
the  amount  of  $20.00  (25  cents  per  page 
reproduction  charge)  for  the  Consent 
Decree  only  or  S48.25  for  the  whole 
package  p>ayable  to  "Consent  Decree 
Library." 
Myles  E.  Flint, 

Acting  Assistant  Attorney  General. 
Environment  and  Natural  Resources  Division. 
|FR  Doc.  93-24729  Filed  10-7-93:  8:45  am) 

BU.UNQ  COOC  4410-01-4I 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Gas  Utilization  Research 
Forum 

Notice  is  hereby  given  that,  on  August 
27, 1993,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.  C.  4301 
e(  seq.  ("the  Act").  Gas  Utilization 
Research  Forum  ("GURF")  filed  written 
notiOcations  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  a  change  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
protections  of  the  Act  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  sp>ecified  circumstances. 

Specifically.  Unocal  Corporation. 
Unocal  Energy  Resources  Division,  Brea, 
CA,  has  become  a  member  of  GURF. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  project.  Membership  in 
the  project  remains  open,  and  GURF 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  December  19. 1990,  GURF  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  January  16. 1991.  56  FR  1655. 

The  last  notification  was  filed  with 
the  Department  on  March  11.  1992.  A 
corrected  notice  was  published  in  the 
Federal  Register  pursuant  to  section 


6(b)  of  the  Act  on  June  11.  1992.  57  FR 

24848. 

Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  93-24733  Filed  10-7-93:  8:45  am) 

BILUNQ  COOC  4410-01-M 


Pursuant  to  the  National  Cooperative 
Research  and  Production  Act  of 
1993 — National  Information 
Technology  Center  of  Maryland,  Inc. 

Notice  is  hereby  given  that,  on 
September  3.  1993,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  the 
National  Information  Technology  Center 
of  Maryland,  Inc.  ("NITC")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
the  following  have  become  members  of 
NITC:  Consultare  Group,  Inc.,  Bethesda, 
MD;  First  National  Bank  of  Maryland. 
Baltimore,  MD;  International  Systems 
Development  Corp..  Rockville.  MD; 
Personnel  Assets,  Germantown,  MD; 
Morino  Foundation,  Great  Falls.  VA; 
Technology  Access,  San  Rafael,  CA; 
General  Siervices  Administration,  Falls 
Church.  VA;  Intercon  Systems 
Corporation.  Hemdon.  VA;  C3.  Inc.. 
Hemdon,  VA;  Garcia  Consulting.  Inc.. 
Arlington.  VA;  Office  of  the  Assistant 
Secretary  of  Defense.  Washington,  DC; 
and  the  Mitre  Corporation.  McLean.  VA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  NITC  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  September  12, 1991,  NITC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the~Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  October  22, 1991  (56  FR  54586). 

The  last  notification  was  filed  with 
the  Department  on  June  8, 1993.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  July  15, 1993  (58  FR  38140). 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
IFR  Doc  93-24730  Filed  10-7-93;  8:45  am) 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  IS 33;  SciMed  Life  Systems,  Inc. 

Notice  is  hereby  given  that,  on 
Septeml)or  8, 1993,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
SciMed  Life  Systems.  Inc.  ("SciMed") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing^)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  a  joint  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintifi^s  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  SciMed  Life  Systems  Inc.,  Maple 
Grove,  MN;  and  Cardiovascular  Imaging 
Systems  Inc.,  Sunnyvale,  CA.  The 
parties  agreed  in  March  1992  to 
cooperate  in  the  development  and 
production  of  ultrasound  imaging 
guidewires,  imaging  hardware,  and 
other  related  products  and  technology 
for  coronary  and  peripheral 
intravascular  applications. 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  93-24732  Filed  10-7-93;  8:45  am) 
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Drug  Enforcement  Administration 

Quotas  for  Controlled  Sut}stances  in 
Schedules  I  and  N 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  1994  Aggregate  Production 
Quota. 

SUMMARY:  This  document  establishes 
initial  1994  aggregate  production  quotas 
for  controlled  substances  in  Schedules  I 
and  n  of  the  Controlled  Substances  Act 
(CSA). 

DATES:  This  order  is  effective  on  October 
8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McClain,  Jr.,  Chief,  Drug  & 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537.  Telephone:  i 
(202) 307-7183. 

SUPPLEMENTARY  INFORMATION:  Sectio": 
306  of  the  CSA  (21  U.S.C.  826)  reqtires 
the  Attorney  General  to  establish 
aggregate  production  quotas  for 
controlled  substances  in  Schedules  I 
and  II  each  year.  This  responsibility  has 
been  delegated  to  the  Administrator  of 
the  DEA  pursuant  to  section  0.100  of 


title  28  of  the  Code  of  Federal 
Regulations. 

On  Julv  27, 1993,  a  notice  of  the 
proposed  initial  1994  aggregate 
production  quotas  for  certain  controlled 
substances  in  Schedules  I  and  II  was 
published  in  the  Federal  Rpgiciw  (58 
FR  40159).  All  interested  parties  were 
invited  to  comment  on  or  object  to  these 
proposed  aggregate  production  quotas 
on  or  before  August  26,  1993. 

A  company  commented  that  the 
initial  1994  aggregate  production  quotas 
for  codeine  (for  sale)  and  oxymorphone 
were  insufficient  to  provide  for  the 
estimated  medical,  scientific,  research 
and  industrial  needs  of  the  United 
States,  estimated  export  requirements 
and  for  the  establidiment  and 
maintenance  of  reserve  stocks.  Thg^^ 
companies'  comments  were  base(^  on 
their  actual  1993  sales,  forecasted*  1994 
domestic  sales,  actual  1993  expcnts  and 
estimated  1994  exports. 

After  reviewing  the  relevant 
information,  the  DEA  has  determined 
that  no  increases  are  necessary  for  the 
initial  1994  aggregate  production  quotas 
for  codeine  (for  sale)  and  oxymorphone 
at  this  time. 

Several  companies  commented  that 
the  initial  1994  aggregate  production 
quotas  for  amobarbital,  amphetamine, 
codeine  (for  conversion),  hydrocodone, 
methylphenidate,  methadone, 
methadone  intermediate  (for 
conversion),  nwrphine  (for  conversion), 
noroxyroorpfaone  (for  conversion), 
opium,  oxycodone  (for  sale), 
pentobarbital,  phenylacetone  and 
thebaine  were  insufficient  to  provide  for 
the  ntodial,  scientific,  research  and 
industrial  needs  of  the  United  States 
and  for  the  establishment  and 
maintenance  of  reserve  stocks. 

TTie  DEA  has  reviewed  the  involved 
companies'  current  1993  and  forecasted 
1994  sales  and  inventories  and  has 
adjusted  the  initial  1994  aggregate 
production  quotas  for  amobarbital, 
amphetamine,  codeine  (for  conversion), 
hydrocodone,  methylphenidate, 
methadone,  methadone  intermediate 
(for  conversion),  noroxymorphone  (for 
conversion),  morphine  (for  conversion), 
opium,  oxycodone  (for  sale), 
pentobarbital,  phenylacetone  and 
thebaine  accordinghr. . 

The  DEA  reoeivea  updated 
infomtation  from  several  manufacturers 
which  shows  the  necessity  for 
ad^stments  of  the  initial  1994  aggregate 
production  quotas  for 
dextropropoxyphene,  hydromorphone 
and  fentanyl.  The  »djustn>ents  will 
provide  for  the  estimated  medical, 
scientific,  research  and  industrial  needs 
of  the  United  States  and  for  the 
establishment  and  maintenance  of 


reserve  stocks.  The  DEA  has  adjusted 
the  1994  initial  aggregate  production 
quotas  for  dextropropoxyphene, 
bydromorpbone  and  fentanyl 
accordingly. 

The  DEA  has  received  applications  for 
manufacturing  quotas  from  several 
manufacturers  who  were  recently 
registered  as  bulk  manufacturers  of 
Schedule  I  and  II  controlled  substances. 
The  Schedule  I  and  D  controlled 
substances  affected  by  this  are  lysergic 
acid  diethylamide,  methaqualone,  3,4* 
methylenedioxyamphetamine,  3,4- 
methylenedioxymelhamphetamine. 
phencyclidine  and  methcathinone.  The 
DEA  has  adjusted  the  initial  1994 
aggregate  production  qxiotas  for  these 
controlled  substances  to  include  the 
recent  applications. 

Pursuant  to  section  3(c)(3)  and 
3(e)(2)(C)  of  Executive  Order  12291,  the 
Director  of  the  Office  of  Management 
and  Budget  has  been  consuhed  with 
respect  to  these  proceedings. 

These  actions  have  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  matter  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

Tne  Administrator  hereby  certifies 
thai  this  action  will  have  no  significant 
impact  upon  small  entities  whose 
interests  must  be  considered  under  the 
Regulatory  Flexibility  Act.  5  U.S.C  601, 
et  seq.  The  establishment  of  aggregate 
production  quotas  for  Schedules  I  and  n 
controlled  substances  is  mandated  by 
law  and  by  international  treaty 
obligations.  While  aggregate  production 
quotas  are  of  primary  importance  to 
large  manufacturers,  their  impact  upon 
small  entities  is  neither  negative  nor 
beneficial.  Accordingly,  the 
Administrator  has  determined  that  this 
action  does  not  require  a  regulatory 
flexibility  analysis. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  section  306 
of  the  Controlled  Substances  Act  of 
1970  (21  U^C.  826)  and  delegated  to 
the  Administrator  of  the  DEA  by  section 
0.100  of  title  28  of  the  Code  of  Federal 
Regulations,  the  Administrator  hereby 
orders  that  the  1994  initial  aggregate 
production  quotas,  expressed  in  grams 
of  anhydrous  acid  or  base,  be 
established  as  follows: 


Basic  class 


Basic  dass 

Established 

in(tiail994 

<|uatas(in 

grams) 

Scttedulel 

2, 5-Oimett>oxyamphelamtne 

DHnethylamphetanvne 

Hefoin 

15,400,000 
2 

4 

Levo-alpha-acetytmeltiadol  „ 
Lysergic  acid  diethylamide  _ 

Mescaline  

4  hMAiiiamnonx 

Methaqualone 

Methcathinorw 

3,  4-MethytenediOKy- 

amphetamine 

3,  4-Methylene(foKy- 

methamphetamine  

N4+ydroxy-3,     4-fnethy»ene- 

dwxyafryhetamine 

Normoiphine 

Tetrahydrocannabinols 

Sctteduie  n 

Aifenlanfl „..........._..__ 

AmobartMtad  

Amphetamine  

Cocaine  

Codeine  (for  sale) 

Codeine  (tor  conversion) 

Desoxyephednne 

1,043,000  grams  ol 
levodesoxyephedrirw  tor 
use  in  a  noncontroited, 
nonprescription  product 
and  22,100  grams  tor 
methamphetarrene. 

Dextropropoxyphene 

Dihydrocodeine „ 

Diphenoxylale 

Eogonine  (tor  conversion)  __ 

Fentanyl 

Glutethiroide  

Hydrocodone 

Hydromorphone Z. 

Levorphaml 

Mepend»ie 

Methadone 

Mcthadorw  (tor  conversion)  . 
Metfiadone  Intermedole  (for 

sa»e)  — 

Methadone  Intermediale  (tor 

converston)  

Mett)arTpt>etamine  (tor  oorv 

version)  

Methylphenidate  ..»._..„....».. 

Morphine  (tor  sale)  

Morphine  (tor  conversion)  _. 
h4oroxymorphooe  (for  sale)  .. 
Noroxymorphorw    (lor   con- 

veraior^  

Opium 

Oxycodone  (tor  sale) _ 

Oxycodone  (for  conversion)  . 

OxytTK)fphor>e 

PentobartDital 

Pt>encycitdine  ~ 

Pt>enytacetone   (for  conver- 
sion)   

Secobart)ital 

Sufentanil 
Thebaine  . 


Established 

tnmal  1994 

quotas  (In 

grams) 


150,000 

36 

2 

4 

12 

4 

44 

12 

2 

2 

50.000 

7.110 

300,000 

359,000 

599,000 

64,235.000 

12,046.000 

1,065.000 


117.053,000 
395,000 

^fi^3J0O0 
eao/xx) 

101.000 

979.000 
8.015.000 

380.000 

6,400 

8,480,000 

3,970,000 

220X100 

700.000 

4,962.000 

723.000 

5.300.000 

6,480.000 

75.668.000 

150,000 

1.500.000 

1.242.000 

4312,000 

3,400 

1,400 

14,430000 

32 

1,952.000 

550600 

620 

9.298,000 


Dated:  September  29. 1993. 
Robert  C  Bomer, 

Admiaistrator  of  Drug  Enforcement 

[FR  Doc.  93-24742  Filed  10-7-93;  8:45  am) 
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Proposed  1994  Aggregate  Production 
Quotas  for  Schedule  i  Controlled 
Sut>stances 

AGENCY:  Drug  Enforcement 
Administration  (DEA).  Justice. 
ACTION:  Proposed  1994  Aggregate 
Production  Quotas. 

SUMMARY:  This  notice  proposes  1994 
aggregate  production  quotas  for 
controlled  substances  in  Schedule  I  of 
the  Controlled  Substances  Act  (CSA). 
DATES:  Comments  or  objections  must  be 
received  on  or  before  November  8, 1993. 
ADDRESSES:  Send  comments  or 
objections  to  the  Administrator,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  Attn:  DEA 
Federal  Register  Representative/CCR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McClain,  Jr..  Chief,  Drug  & 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  Telephone: 
(202)  307-7183. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  CSA  (21  U.S.C.  826)  requires 
that  the  Attorney  General  establish 
aggregate  production  quotas  for  all 
controlled  substances  in  Schedules  I 
and  II  each  year.  This  responsibility  has 
been  delegated  to  the  Administrator  of 
the  DEA  pursuant  to  §  0.100  of  title  28 
of  the  Code  of  Federal  Regulations. 
Applications  have  been  made  for 
manufacturing  quotas  for  several 
Schedule  I  controlled  substances.  Based 
on  a  review  of  these  applications  and 
other  information  available  to  the  DEA, 
the  Administrator  of  the  DEA,  under  the 
authority  vested  in  the  Attorney  General 
by  section  306  of  the  CSA  of  1970  (21 
U.S.C.  826)  and  delegated  to  the 
Administrator  by  §  0.100  of  title  28  of 
the  Code  of  Federal  Regulations,  hereby 
proposes  the  1994  aggregate  production 
quotas  for  the  following  controlled 
substances,  expressed  in  grams  of 
anhydrous  base,  be  established  as 
follows: 


Basic  class 

Proposed 
1993  aggre- 
gate produc- 
tion quota 
(grams) 

4-Methoxyamphetamine 

3-Methytfentanyl  

Cathinone  

10 

10 

2 

All  interested  persons  are  invited  to 
submit  comments  or  objections,  in 
writing,  regarding  this  proposal.  A 
person  may  object  to  or  comment  on  the 
proposal  relating  to  any  of  the  above- 
mentioned  substances  without  filing 
comments  or  objections  regarding  the 
others.  If  a  person  believes  that  one  or 


more  of  these  issues  warrant  a  hearing, 
the  individual  should  so  state  and 
summarize  the  reasons  for  this  belief. 

In  the  event  that  comments  or  objects 
to  this  proposal  raise  one  or  more  issues 
which  the  Administrator  finds  warrant 
a  hearing,  the  Administrator  shall  order 
a  public  hearing  by  notice  in  the 
Federal  Register,  summarizing  the        _ 
issues  to  be  heard  and  setting  the  time 
for  the  hearing.  ;; 

Pursuant  to  sections  {3)(c)(3)  and 
3(e)(2)(c)  of  Executive  Order  12291,  the 
Director  of  the  Office  of  Management 
and  Budget  has  been  consulted  with 
respect  to  these  proceedings. 

This  action  has  been  analyzed  in       ''' 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 
this  matter  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparations  of  a  Federalism 
Assessment. 

The  Administrator  hereby  certifies 
that  this  matter  will  have  no  significant 
impact  upon  small  entities  within  the 
meaning  of  and  intent  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.  The 
establishment  of  annual  production 
quotas  for  Schedules  I  and  11  controlled 
substances  is  mandated  by  law  and  by 
the  international  commitments  of  the 
United  States.  Such  quotas  impact 
predominantly  upon  major 
manufacturers  of  the  affected  controlled 
substances. 

Dated:  September  30. 1993. 
Robert  C  Bonner, 

Administrator  of  Drug  Enforcement. 

[PR  Doc  93-24743  Filed  10-7-93;  8:45  am] 
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National  Institute  of  Corrections 
Advisory  Board  Meeting 

Time  and  Date:  9:45  a.m..  Tuesday. 
November  9, 1993 

Place:  Old  Colony  Inn.  Conference 
Center  Ballroom,  North.  625  First  Street. 
Alexandria,  Virginia 

Status:  Open. 

Matters  to  be  Considered:  An  update 
on  the  selection  process  for  the  NIC 
Director,  progress  reports  on  the  Jail 
Suicide  Update  Newsletter  and  the  NIC/ 
SAMHSA  Agreement,  an  update  on 
technical  assistance  for  prisons  riots  and 
disturt)ances,  a  budget  update,  and  a 
NASA  briefing.  A  review  of  issues 
forum  on  the  mentally  ill  oR^ender  and 
follow-up  Advisory  Board  issues  forum 
on  medical  issues  will  also  be 
presented. 


Contact  Person  for  More  Information: 
Larry  Solomon,  Deputy  Director,  (202) 
307-3106. 
Larry  Solomon. 
Deputy  Director. 
(PR  Doc.  93-24726  Filed  10-7-93;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division;  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Determination  Decisions 

"■^General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  beneHts  which  are  determined  to 
he  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494.  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  eff'ective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 


Federal  Register  /  Vol.  58.  No.  194  /  Friday.  October  8.  1993  /  Notices  52511 


'General  wage  detennination 
decisions,  aod  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  efiective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  EHvision,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue  NW.,  room  S-3014, 
Washington,  DC  20210. 

New  General  Wage  Determination 
Decisions 

I  The  numbers  of  the  decisions  added 
0  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State. 

Volume  I 

Florida 
FL930060 
FL930061 
FL930O62 
FL930063 
FL930064 
FL930065 
FL930066 
FL930067 
FL930068 
FL930069 
FL930070 
FL930071 
FL930072 
FL930073 
FL93tX)74 
FL930075 
FL930O76 
FL930e77 


(Oct.  8 
(Oct.  8 
(Oct 
(Oct 
(Oct 
(Oct 
(Oct 
(Oct 
(Oct  8 
(Oct.  8 
(Oct.  8 
(Oct.  8 
(Oct.  8 
(Oct  8 
(Oct.  8 
(Oct.  8 
(Oct.  8 
(Oct.  8 


1993) 
1993) 
1993) 
1993) 
1993) 
1993) 
1993) 
1993) 
1993) 
1993) 
1993) 
1993) 
1993) 
1993) 
1993) 
1993) 
1903) 
1993) 


FL930078 
FL930079 
FL930080 
FL930081 
FL930082 
FL930083 
FL930084 
FL930085 
FL930086 


(Oct.  8, 
(Oct.«, 
(Oct.  8, 
(Oct.  8, 
(Oct.  8. 
(Oct.  8. 
(Oct.  8, 
(Oct.  8. 
(Oct.  8, 


1993) 
1993) 
1993) 
1993) 
1993) 
1993) 
1993) 
1993) 
1993) 


Volume  n 

Missouri 
M093O02O  (Oct.  8.  1993) 

Modification  to  General  Wage 
Detennination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Florida 

FL930O17  (Feb.  19.  1993) 
Kentucky 

KY930001  (Feb.  19. 1993) 

KY930002  (Feb.  19.  1993) 

KY930003  (Feb.  19. 1993) 

KY930004  (Feb.  19.  1993) 

KY930007  (Feb.  19.  1993) 

KY 930029  (Feb.  19. 1993) 
Massachussetts 

MA930OO1  (Feb.  19.  1993) 

MA930OO5  (Feb.  19, 199^) 

MA930007  (Feb.  19, 1993) 
West  Vii^inia 

WV930O02  (Feb.  19. 1993) 
West  Virginia 

WV930O32  (Feb.  19, 1993) 

Volume  U 

Arkansas 

AR930OO1  (Feb.  19, 1993) 

AR930OO3  (Feb.  19,  1993) 

AR930008  (Feb.  19,  1993) 
Illinois 

IL930002  (Feb.  19, 1993) 
IlliDois 

IL930015  (Feb.  19, 1993) 
Kansas 

KS930006  (Feb.  19, 1993) 

KS93O007  (Feb.  19. 1993) 

KS930008  (Feb.  19,  1993) 

KS930012  (Feb.  19.  1993) 

KS930016  (Feb  19, 1993) 

KS930017  (Feb.  19, 1993) 

KSgSOOlS (Feb  19.  1993) 

KS930019  (Feb.  19, 1993) 

KS930020  (Feb.  19,  1993) 

KS930021  (Feb.  19, 1993) 

KS930023  (Feb.  19. 1993) 

KS930025  (Feb.  19.  1993) 
Michigan  ^ 

M1930040  (Oct.  1,1993) 

M1930041  <Oct.  1,  1993) 

M1930052  (Oct.  1.  1«93) 
Oklahoma 

OK930013  (Feb.  19. 1993) 

OK930014  (Feb.  19, 1993) 

OK930016  (Feb.  19, 1993) 


OK930017  (Feb.  19, 1993) 
OK930018  (Feb.  19. 1993) 
OK930019(Feb  19, 1993)  » 

OK930020  (Feb.  19,  1993) 

Volume  III 

Utah 
IJT930001  (Feb.  19. 1993) 
UT930004  (Feb.  19, 1993) 
UT930005  (Feb.  19,  1993) 
UT930006  (Feb.  19, 1993) 
UT930007  (Feb.  19,  1993) 
UT930008  (Feb.  19, 19331 
UT930009  (Feb.  19.  1993) 
UT930010  (Feb.  19,  1993) 
UT930011  (Feb.  19, 1993) 
LrT930012  (Feb.  19, 1993) 
UT930013  (Feb.  19.  1993) 

irraaooi  5  (Feb.  1 9. 1 993) 

Lrr930020  (Feb  19,  1993) 
LT930O23  (Feb.  19,  1993) 
UT930O24  (Feb.  19. 1993) 
UT930025  (Feb  19. 1993) 
UT930026  (Feb.  19. 1993) 
117930028  (Feb.  19,  1993) 
UT930029  (Feb.  19, 1993) 
UT930031  (Feb.  19. 1993) 
UT930033  (Mar.  19, 1993) 
Washington 

WA930001  (Feb.  19,  1993) 
WA930002  (Feb.  19,  1993) 
WA930003  (Feb.  19, 1993) 
WA930007  (Feb.  19, 1993) 
WA930008  (Feb.  19.  1993) 
WA930G11  (Feb.  19.  1993) 
WA930013  (Aug.  27.  1993) 

General  Wage  Determinatioa 
PoUication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  rriated  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  SO 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  D^)ository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  voltunes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 
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Signed  at  Washington.  DC  this  1st  day  of 
October  1993. 

Alan  L.  Moss, 

Director,  Division  of  Wage  Determinations. 

|FR  Doc.  93-24519  Filed  10-5-93;  8:45  am) 

BlUJNa  COM  4510-27-41 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Physiology  and 
Behavior;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Panel  for  Physiology  and 
Behavior. 

Date  and  Time:  October  27-29. 1993.  8:30 
a.m.  to  5:30  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard,  Arlington.  VA  22203.  Rm. 
680. 

Type  of  Meeting:  Part — Open. 

Contact  Person:  Dr.  Fred  Stollnitz.  Program 
Director.  Animal  Behavior.  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22203.  room  685.  (703)  306- 
1421. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  Closed  Session — October  27  and 
29. 1993.  8:30  a.m.  to  5:30  p.m.,  and  October 
28. 1993.  8:30  a.m.  to  4  p.m.  To  review  and 
evaluate  proposals  in  Animal  Learning  and 
Behavior  as  part  of  the  selection  process  for 
awards.  Open  Session — October  28. 1993.  4 
p.m.  to  5:30  p.m.  for  a  discussion  with  the 
Acting  Division  Director  of  IBN  and  the 
Acting  Assistant  Director  of  BIO  on  research 
trends  and  opportunities  in  Animal  Learning 
and  Behavior. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  October  5. 1993. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  93-24840  Filed  10-7-93;  8:45  ami 

B<LUNQ  COOe  7S5»-01-M 


Membership  of  National  Science 
Foundation's  Senior  Executive  Service 
Performance  Review  Board 

AGENCY:  National  Science  Foundation. 
ACTION:  Announcement  of  Membership 
of  the  National  Science  Foundation's 
Senior  Executive  Service  Performance 
Review  Board. 


SUMMARY:  This  aimouncement  of  the 
membership  of  the  National  Science 
Foimdation's  Senior  Executive  Service 
Performance  Review  Board  is  made  in 
compliance  with  5  U.S.C.  4314(c)(4). 
ADDRESSES:  Comments  should  be 
addressed  to  Director,  Division  of 
Human  Resource  Management.  National 
Science  Foundation,  room  208,  1800  G 
Street  NW.,  Washington,  DC  20550. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Kenneth  Bransford  at  the  above 
address  or (202)  357-7857. 
SUPPLEMENTARY  INFORMATION:  The 
membership  of  the  National  Science 
Foundation's  Senior  Executive  Service 
Performance  Review  Board  is  as  follows: 

^  Mary  E.  Clutter.  Assistant  Director  for 

Biological  Sciences.  Chairperson 
Constance  K.  McLindon,  Director.  Office  of 

Information  Resource  Management, 

Executive  Secretary 
Judith  S.  Sunley,  Executive  Officer, 

Directorate  for  Mathematical  and  Physical 

Sciences 
Nathaniel  G.  Pitts.  Director.  Office  of  Science 

and  Technology  Infrastructure 
Luther  S.  Williams.  Assistant  Director  for 

Education  and  Human  Resources 
Joseph  Bordogna,  Assistant  Director  for 

Engineering. 

Dated:  October  5. 1993. 
|ohn  F.  Wilkinson.  Jr.. 

Acting  Director.  Division  of  Human  Resource 

Management. 

[FR  Doc.  93-24841  Filed  10-7-93;  8:45  am) 

BIUJNO  COOC  79a»-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Abnormal  Occurrences  for  Second 
Quarter  CY  1993;  Dissemination  of 
Information 

Section  208  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended,  requires  the  NRC  to 
disseminate  information  on  abnormal 
occurrences  (i.e.,  unscheduled  incidents 
or  events  that  the  Commission 
determines  are  signiHcant  from  the 
standpoint  of  public  health  and  safety). 
During  the  second  quarter  of  CY  1993, 
the  following  incidents  at  NRC  licensees 
were  determined  to  be  abnormal 
occurrences  (AOs)  and  are  described 
below,  together  with  the  remedial 
actions  taken.  The  events  are  also  being 
included  in  NUREG-0090,  Vol.  16.  No. 
2,  ("Report  to  Congress  on  Abnormal 
Occurrences:  April-June  1993").  This 
report  will  be  available  at  the  NRC's 
Public  Document  Room.  2120  L  Street 
NW.  (Lower  Level),  Washington.  DC 
20555  about  three  weeks  after  the 
publication  date  of  this  Federal  Register 
Notice. 


OTHER  NRC  UCENSEES 

93-5    Medical  Brachytherapy 
Misadministration  at  Parkview 
Memorial  Hospital  in  Fort  Wayne, 
Indiana 

One  of  the  AO  reporting  guidelines 
notes  that  a  therapeutic  exposure  to  a 
part  of  the  body  not  scheduled  to 
receive  radiation  should  be  considered 
an  abnormal  occurrence. 

Date  and  Place— December  9, 1992; 
Parkview  Memorial  Hospital;  Fort 
Wayne,  Indiana. 

Nature  and  Probable  Consequences — 
On  December  9,  1992.  a  62-year-old 
patient  was  scheduled  to  receive  a  500 
centigray  (cCy)  (500  rad)  radiation  dose 
for  vaginal  cancer  using  a  high-dose-rate 
brachytherapy  treatment  device.  The 
device  uses  a  296,000  megabequerel 
(MBq)  (8  curie  (Q))  iridium-192  (Ir-192) 
source. 

The  brachytherapy  treatment  was  the 
final  part  of  a  curative  radiation 
treatment  series. 

The  location  of  the  treatment  area  was 
unusual  for  vaginal  treatments  and 
required  a  diff^erent  starting  position  for 
the  Ir-192  source  than  is  normally  used 
for  such  treatments.  Both  the 
dosimetrist  and  the  medical  physicist 
performed  the  treatment  calculations 
working  together  (the  second  series  of 
calculations  was  not  an  independent 
check)  and  both  used  the  incorrect 
starting  location  for  the  source  position. 
The  error  was  not  detected,  and  the 
treatment  was  performed  as  scheduled. 
As  a  result,  the  intended  500  cGy  (500 
rad)  radiation  dose  was  delivered  to  an 
area  5.25  centimeters  (2.07  inches)  away 
from  the  intended  treatment  area.  A 
small  portion  of  the  intended  treatment 
area  received  a  radiation  dose  ranging 
from  50  to  300  cGy  (50  to  300  rad) 
according  to  the  licensee. 

On  January  6, 1993,  the  error  was 
discovered  during  a  record  review  by  a 
dosimetrist.  The  referring  physician  and 
the  patient  were  informed  of  the  error. 
The  licensee  reported  the 
misadministration  to  NRC  on  January  7, 
1993.  The  incident  constitutes  a 
misadministration  because  the  radiation 
dose  was  administered  to  the  wrong 
treatment  site.  On  January  18, 1993.  the 
patient  received  an  additional  treatment 
using  the  high  dose  rate  brachytherapy 
treatment  device.  The  treatment  plan 
was  revised  to  meet  the  intended 
objectives  of  the  earlier  treatment, 
taking  into  account  the  lower  dose 
already  received  by  a  portion  of  the 
treatment  area. 

The  licensee  reported  that  no  physical 
effect  was  observed  as  a  result  of  the 
misadministration.  The  NRC  retained  a 
medical  consultant  to  evaluate  the 
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circumstances  of  the  misadministration. 
The  consuhant  concluded  that  no 
noticeable  biological  effect  is  expected 
as  a  result  of  the  misadministration. 

Cause  or  Causes — Because  of  the 
unusual  configuration  of  the  treatment 
area,  the  stanodrd  treatment  parameters 
used  for  vaginal  brachytherapy 
treatment  were  not  applicable.  A 
medical  physicist  and  a  dosimetrist 
prepared  the  dose  calculations  working 
together  and  made  the  same  error  in 
assuming  the  initial  position  of  the 
treatment  source. 

The  Ucensee's  Quality  Management 
Program  requires  that  an  independent 
check  of  the  dose  calculations  be 
performed  by  a  qualified  individual 
before  the  treatment  is  initiated.  Such 
an  independent  check  was  not 
performed. 

Actions  Taken  To  Prevent  Recurrence 

Licensee — ^The  Ucensee  has  revised  its 
procedures  for  preparing  the  treatment 
plans  for  the  high-dose-rate 
brachytherapy  procedures.  It  has  made 
improvements  in  the  calculation 
notebook  and  other  related  data  used  in 
preparing  the  treatment  plans  and  the 
dose  calculations. 

M?C— NRC  Region  III  conducted  a 
special  inspection  on  January  28  and  29, 
1993,  to  review  the  circumstances 
surrounding  the  misadministration.  An 
NRC  medical  consultant  was  also 
retained  to  review  the  case. 

The  NRC  inspection  determined  that 
the  licensee  failed  to  follow  its  Quality 
Management  Program  requirement  for 
an  independent  check  of  brachytherapy 
dose  calculations.  Other  violations  were 
identified  which  did  not  directly  relate 
to  the  misadministration.  A  notice  of 
violation  was  issued  to  the  licensee. 

93-6    Inoperable  Research  Reactor 
Scrams  at  University  of  Virginia  in 
Charlottesrille,  Virginia 

One  of  the  AO  reporting  guidelines 
notes  that  a  major  deHciency  in 
operating,  management,  or  procedural 
controls  that  impact  safety  should  be 
considered  an  abnormal  occurrence. 

Date  and  Place— Apri]  28, 1993;  the 
University  of  Virginia;  Charlottesville, 
Virginia. 

Nature  and  Probable  Consequences — 
Since  November  of  1992,  the  University 
of  Virginia's  research  reactor  had  been 
experiencing  a  series  of  spurious 
scrams.  The  scrams  were  occurring 
without  any  annunciator  indication. 
Because  of  the  design  of  the  scram 
annunciator  system,  the  licensee  staff 
did  not  believe  that  the  unannunciated 
scrams  were  being  caused  by  electrical 
supply  line  noise.  A  member  of  the 
Ucensee's  staff  who  was  in  charge  of  the 


electronic  maintenance  at  the  facility 
concluded  that  the  most  likely  source  of 
the  problem  was  in  the  scram  logic 
system.  Therefore,  when  he  experienced 
unannunciated  scrams  on  April  28, 
1993,  while  performing  the  duties  of  the 
Senior  Reactor  Operator  (SRO),  he 
independently  began  trouble-shooting 
the  problem  to  try  to  isolate  the  source 
of  the  scrams.  There  was  no  specific 
procedure  in  place  to  provide  guidance 
for  the  trouble-shooting  activities. 

With  the  reactor  shutdown,  the  SRO 
first  interchanged  some  of  the  electronic 
equipment  in  the  reactor  control 
console.  That  action  did  not  remedy  the 
situation  so  he  interchanged  some  other 
equipment,  i.e.,  two  mixer/driver  (MD) 
modules.  The  MD  modules  appeared  to 
be  identical  in  their  external  appearance 
and  both  had  the  same  identification 
number.  After  approximately  30 
minutes,  no  further  scrams  were 
received  so  the  SRO  briefly  conferred 
with  the  Reactor  Administrator  about 
the  situation,  and  the  reactor  was 
restarted.  Neither  the  SRO  nor  the 
Reactor  Administrator  realized  that  the 
trouble-shooting  actions  (exchanging  the 
MD  modules)  were  maintenance 
activities.  Therefore,  no  post- 
maintenance  testing  was  performed  to 
ensure  that  the  safety  systems  were 
operating  as  required. 

The  reactor  was  operated  at  full 
power  for  the  next  5.5  hours  with  a 
change  in  SROs  every  2  hours.  No  scram 
signal  was  received  during  that  period. 
During  a  normal  shutdown  of  the 
reactor  at  the  end  of  the  day  on  April 
28,  another  SRO,  who  was  then  in 
charge  of  reactor  operations,  decided  to 
complete  the  shutdown  by  introducing 
an  electronic  period  scram.  The  scram 
logic,  however,  failed  to  produce  the 
expected  period  scram  and  the  SRO 
manually  scrammed  the  reactor,  which 
resulted  in  safe  shutdown  of  the  reactor. 

Cause  or  Causes — The  principal  cause 
of  the  incident  was  the  SRO  exchanging 
the  MD  modules  in  the  reactor  control 
console.  This  inadvertently  defeated 
five  of  the  scrams  required  for  reactor 
operation.  Other  contributing  causes 
were  not  recognizing  the  exchanging  of 
the  modules  as  a  maintenance  activity, 
lack  of  adequate  procedures  defining 
maintenance  and  trouble-shooting 
activities,  and  failure  to  perform  post- 
maintenance  testing  of  the  safety  system 
prior  to  restarting  reactor  operations. 

Actions  Taken  To  Prevent  Recurrence 

Licensee — ^The  Reactor  Director  was 
notified  of  the  problem  when  no  scram 
was  received  the  evening  of  April  28 
and  an  investigation  was  begun  into  the 
cause  of  the  problem.  As  a  result  of  the 
investigation,  the  licensee  initiated 


various  corrective  actions  including:  (1) 
Maintaining  the  reactor  in  safe 
shutdown  until  the  problem  was 
investigated,  understood,  and  reviewed 
with  the  Reactor  Safety  Committee 
(RSC)  and  with  the  NRC;  (2)  notifying 
the  University,  the  community,  and  the 
NRC  of  the  problem;  (3)  requesting  a 
peer  review  from  the  National 
Organization  of  Test,  Research,  and 
Training  Reactors  (TRTR);  (4) 
determining  the  root  cause(s}  of  the 
event  and  taking  corrective  actions;  (5) 
determining  if  there  were  any  problems 
with  the  hardware,  schematics,  and 
Standard  Operating  Procedures  (SOPs) 
which  may  have  contributed  to  this 
event  and  taking  actions  to  correct  the 
problems  noted;  and  (6)  determining  if 
any  administrative  corrective  actions 
were  needed. 

NBC — ^A  reactive  insp)ection  was 
conducted  on  May  3.  1993.  Staff 
members  from  NRC  Region  II  and 
headquarters  participated  in  this 
inspection.  A  follow-up  inspection  was 
conducted  on  June  3  and  4, 1993,  again 
with  participation  from  NRC  R^on  11 
and  headquarters.  Apparent  violations 
of  regulatory  requirements  were 
identified  and  discussed  with  licensee 
management  and  the  SRO  involved  in 
the  incident  during  a  June  29, 1993, 
enforcement  conference  held  in  the  NRC 
Region  II  Office.  The  licensee  presented 
its  perspective  on  the  significance  of  the 
event,  its  causes,  and  the  licensee's 
corrective  actions.  A  notice  of  violation 
and  proposed  imposition  of  civil 
penalty  was  issued  by  the  NRC  on  July 
28, 1993.  Violations  were  imposed  for 
operating  the  reactor  without  five  safety 
system  channels  required  by  the 
Technical  Specifications  and  for  failing 
to  verify  that  the  safety  system  channels 
were  operable  following  maintenance, 
as  required  by  the  Technical 
Specifications.  These  were  categorized 
in  the  aggregate  as  a  Severity  Level  II 
problem  (Severity  Levels  I  through  V 
range  from  the  most  significant  to  the 
least  significant)  and  a  civil  penalty  of 
$2000  was  proposed.  The  licensee  paid 
the  civil  penalty  on  August  26, 1993. 

93-7    Medical  Brachytherapy 
Misadministration  at  Mercy  Manorial 
Medical  Center  in  St  Joseph,  Michigan 

One  of  the  AO  reporting  guidelines 
notes  that  a  therapeutic  exposure  to  a 
part  of  the  body  not  scheduled  to 
receive  radiation  should  be  considered 
an  abnormal  occurrence. 

Date  and  P/ace— February  16, 1993; 
Mercy  Memorial  Medical  Center;  St. 
Joseph,  Michigan. 

Nature  and  Probable  Consequences — 
On  February  16, 1993,  at  5  p.m.,  a 
patient  was  undergoing  a  brachytherapy 
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procedure  using  cesium-137  (Cs-137) 
sources).  The  radiation  oncologist 
involved  in  this  procedure  failed  to 
properly  rotate  the  insert  of  the 
brachytherapy  device  containing  the 
sources,  and  one  source  containing 
862.1  megabecquerel  (MBq)  (23.3 
millicuries  (mQ))  Cs-137  fell  out  of  the 
insert  onto  the  patient's  bed.  The  source 
landed  oo  an  absorbent  pad  that  was 
placed  between  the  patient  and  the 
surface  of  the  bed.  The  loss  of  the  source 
was  not  observed  by  the  oncologist  or 
the  medical  physicist  who  was  assisting 
him. 

On  February  17,  at  about  8:20  a.m.,  a 
nurse  observed  a  small  piece  of  metal 
between  the  patient  and  the  absorbent 
pad.  The  nurse  thought  it  was  a  small 
screw  and  retrieved  it,  placing  it  in  a 
paper  cup  on  the  bedside  table.  The 
radiation  oncologist  and  the  medical 
physicist  were  notified,  and  they 
identified  the  object  as  a  Cs-137  source. 
Using  tongs,  they  placed  it  in  a  shielded 
storage  container. 

The  dislodged  source  was 
subsequently  placed  in  the  treatment 
device,  and  the  treatment  plan  was 
revised  to  reflect  that  the  source  was 
implanted  for  a  reduced  period  of  time. 
The  revised  treatment  plan  indicated 
that  this  implant  time  reduction  for  the 
one  source  would  result  in  an 
underdose  of  about  6  percent  to  the 
intended  treatment  site. 

The  licensee  calculated  that  the 
dislodged  source  resulted  in  a  radiation 
dose  of  about  45.8  centigray  (cGy)  (45.8 
rad)  to  the  perineum,  an  area  different 
from  the  intended  treatment  site.  In 
addition,  the  licensee  stated  that  there  is 
no  evidence  of  clinical  effects  on  the 
patient  as  a  result  of  the  radiation 
exposure  from  the  dislodged  source. 

This  incident  is  considered  a 
misadministration  because  a  part  of  the 
patient's  body  received  unscheduled 
radiation  exposure.  The  licensee 
reported  that  both  the  patient  and  the 
referring  physician  had  been  noticed  of 
the  incident 

The  NRC  staff  calculated  the  dose  to 
the  nurse  who  discovered  and  handled 
the  dislodged  source.  Based  on 
information  supplied  by  the  nurse  on 
her  handling  of  the  source.  NRC 
calculated  that  she  received  a  4.25  cGy 
(4.25  rad)  radiation  exposure  to  the 
surface  of  the  hand  in  contact  with  the 
source. 

Cause  or  Causes — The  cause  of  the 
misadministration  was  the  radiation 
oncologist's  failure  to  properly  rotate 
the  Cs-137  source  insert  while  loading 
the  source  into  the  treatment  device.  In 
addition,  the  nurse  who  discovered  the 
dislodged  source  had  not  received  any 


training  on  the  size  and  appearance  of 
the  brachytherapy  sources. 

Actions  Taken  To  Prevent  Recurrence 

Licensee— The  licensee  conducted 
refresher  training  for  its  nurses  to 
explain  brachytherapy  procedures  and 
provided  them  with  instructions. 

NRC— NRC  Region  III  conducted  a 
special  inspection  from  March  26 
through  April  7. 1993.  to  review  the 
circumstances  surrounding  the 
misadministration.  An  NRC  medical 
consultant  was  also  retained  to  evaluate 
the  circumstances  of  the  event. 

The  ins{>ection  identified  several 
apparent  violations  of  NRC 
requirements  including:  (1)  Substantial 
failure  to  implement  a  Quality 
Management  Program  for  brachytherapy 
procedures;  (2)  failure  of  the  RSO  to 
adequately  investigate  the  accident  to 
identify  a  misadministration,  and  to 
assess  overexposure  to  the  nurses's 
hands:  (3)  failure  to  adequately  instruct 
nurses  caring  for  brachytherapy 
patients;  and  (4)  failure  to  make 
evaluations  to  assure  compliance  with 
NRC  exposure  limits  for  occupational 
workers.  On  August  2. 1993.  the  NRC 
issued  a  Notice  of  Violation  and 
Prop>osed  Imposition  of  Civil  Penalties 
in  the  amount  of  $6,250.  The  licensee 
paid  the  civil  penalties  on  August  12. 
1993. 

93-8    Medical  Brachytherapy 
Misadministration  at  Keesler  Medical 
Center.  Keesler  Air  Force  Base,  in 
Biloxi,  Mississippi 

One  of  the  AO  reporting  guidelines 
notes  that  a  therapeutic  exposure  to  a 
part  of  the  body  not  scheduled  to 
receive  radiation  should  be  considered 
an  abnormal  occurrence. 

Date  and  Place— ]une  10. 1993; 
Keesler  Medical  Center,  Kessler  Air 
Force  Base;  Biloxi,  Mississippi. 

Nature  and  Probable  Consequences — 
On  June  14, 1993.  the  United  States  Air 
Force  Radioisotope  Committee 
Secretariat  (RIC)  notified  NRC  Region  IV 
of  an  incident  involving  a 
brachytherapy  treatment  which 
occurred  at  Keesler  Medical  Center  on 
June  10. 1993.  The  permittee's  Radiation 
Safety  Officer  (RSO)  was  not  present  at 
the  facility  on  June  10.  The  permittee 
staff  involved  with  the  treatment  did  not 
initially  recognize  the  incident  as  a 
misadministration.  The  incident  and 
related  facts  were  reported  to  the  RSO 
when  he  returned  to  the  medical  center 
on  June  14.  The  RSO  subsequently 
notified  RIC  of  the  incident,  who  in  turn 
formally  notified  NRC  RIC's  initial 
report  noted  that  a  patient  who  was  to 
receive  a  total  dose  of  1400  centigray 
(cGy)  (1400  rad)  to  the  right  lower  lung 


had  also  received  an  unintended  dose  of 
approximately  2.09  cGy  (2.09  rad)  to  the 
facial  area. 

The  incident  involved  a 
brachytherapy  treatment  using  an 
iridium-192  high-dose-rate  remote 
afterloading  device.  The  written 
directive  prepared  by  the  authorized 
user  prescribed  two  treatment  doses  of 
700  cGy  (700  rad)  each  to  be  delivered 
to  the  lower  lobe  of  the  patient's  right 
lung.  The  first  treatment  dose  was 
administered  on  June  2, 1993,  using  a 
single  endobronchial  catheter,  as 
prescribed  in  the  written  directive.  The 
second  treatment  dose  was  to  be 
administered  on  June  10. 1993.  using 
two  endobronchial  catheters,  one 
positioned  in  the  lower  lobe  of  the  right 
lung  and  the  second  positioned  in  the 
middle  lobe  of  the  lung.  The  fractional 
dose  prescribed  for  the  lower  lobe  was 
delivered  as  intended.  The  fractional 
dose  for  the  middle  lobe  was  not 
delivered  as  prescribed  in  the  written 
directive  due  to  incorrect  positioning  of 
the  source. 

The  mispositioning  of  the  source 
resulted  from  an  error  in  entering  the 
length  of  the  catheter  into  the  treatment 
planning  computer.  The  treatment  plan 
established  by  the  authorized  user 
called  for  use  of  two  catheters,  each 
with  a  length  of  150  centimeters  (cm) 
(59.1  inches  (in.).  The  length  of  the  first 
catheter  and  source  position  was 
properly  entered  at  the  treatment 
planning  computer  console.  The 

[>ermittee's  dosimetrist  believed  that  the 
ength  and  source  position  for  the 
second  catheter  were  properly  entered. 
However,  it  was  later  discovered  that 
due  to  an  erroneous  keystroke,  a  default 
value  of  100  cm  (39.4  in.)  was  entered 
as  the  length  of  the  second  catheter. 
This  resulted  in  an  error  in  the  source 
position  since  the  actual  distance  of 
source  travel  is  determined  by 
subtracting  an  "offset"  value  from  the 
length  of  the  catheter.  The  error  in  the 
source  position  was  recognized  by  the 
authorized  user  as  the  treatment  was 
underway  and  the  treatment  was 
promptly  stopped. 

Following  cons\iltation  with  the 
device  raanufactiirer  and  review  of  the 
treatment  planning  computer  data  and 
the  data  available  from  the  remote 
afterloading  device  control  console, 
permittee  representatives  determined 
that  the  source  had  been  positioned 
approximately  10  cm  (3.9  in.)  in  troal  at 
the  patient's  face  for  a  period  of 
approximately  46  seconds.  The 
estimated  doee  to  the  patient's  face  was 
determined  to  be  approximately  2.09 
cGy  (2.09  rad).  In  the  absence  of  the 
licensee's  RSO,  and  based  on  advice 
provided  by  the  manufacturer's 
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representative,  the  permittee's  staff 
determined  that  the  incident  did  not 
constitute  a  therapeutic 
misadministration.  The  remainder  of  the 
prescribed  treatment  dose  was  delivered 
to  the  middle  lobe  of  the  patient's  right 
lung  later  that  day.  Through  discussions 
with  the  RSO,  the  RIC,  and  the  NRC 
staff,  the  permittee  subsequently 
determined  on  June  14  that  a 
misadministration  had  occurred  and 
reported  the  incident  to  NRC  and  the 
patient  as  required. 

NRC  inspectors  were  at  the  medical 
center  on  June  23  and  24, 1993,  to 
review  the  circumstances  associated 
with  the  misadministration  and  its 
probable  cause(s). 

Cause  or  Causes — Based  on 
Interviews  with  permittee 
representatives  and  reenactment  of  the 
treatment  planning  and  setup,  the 
apparent  root  cause  of  the 
misadministration  was  determined  to  be 
an  erroneous  keystroke  at  the  treatment 
planning  computer  console.  The 
permittee's  dosimetrist  demonstrated  for 
the  NRC  inspectors  the  sequence  of 
steps  taken  during  treatment  planning, 
noting  that  the  correct  value  of  150  cm 
(59.1  in.)  had  been  entered  for  both 
catheters  on  June  10.  However,  the 
dosimetrist  believed  that  after  the  length 
of  the  second  catheter  was  entered,  she 
depressed  the  "F2"  function  key  to 
enter  another  treatment  parameter  and 
accidentally  touched  the  "Fl"  function 
key  with  her  hand  at  the  same  time. 
This  caused  the  catheter  length  value  to 
change  to  the  default  value  of  100  cm 
(39.4  in.)  with  only  the  sound  of  a 
"beep"  to  warn  the  operator.  Through 
repetitive  toting  of  different  keystroke 
sequences,  the  dosimetrist  determined 
that  this  was  the  only  sequence  that 
would  reproduce  a  reset  of  the  catheter 
length  to  the  default  value  once  the 
length  was  manually  entered  at  the 
treatment  planning  console.  This 
sequence  of  steps  was  repeated  for  the 
inspectors  several  times  during  the 
inspection  and  in  each  instance,  the 
catheter  length  defaulted  to  100  cm 
(39.4  in.). 

A  contributing  factor  to  the 
misadministration  was  the  failure  of 
permittee  staff  to  verify  the  dwell 
positions  for  each  catheter  prior  to 
performing  the  treatment  as  required  by 
an  "Operating  Instruction"  established 
by  the  permittee.  Although  this 
operating  instruction  was  not 
Incorporated  in  the  permittee's  Quality 
Management  Program,  it  did  require  that 
individuals  administering  patient 
treatments  using  the  high-dose-rate 
remote  afterloading  device  verify  both 
the  source  dwell  time  and  source  dwell 
positions  prior  to  administering  a 


treatment.  This  requirement  was 
established  to  ensure  that  treatment 
parameters  entered  in  the  device  control 
unit  matched  the  parameters  entered  in 
the  treatment  planning  computer.  Both 
the  dosimetrist  and  medical  physicist 
^ho  administered  the  treatment  on  June 
10  acknowledged  that  they  had  only 
verified  the  source  dwell  times  noted  on 
the  treatment  planning  and  device 
control  computer  printouts.  Although 
the  dwell  position  value  on  both  records 
was  incorrect  (because  the  error  was 
propagated  in  both  computer  systems), 
the  dosimetrist  and  physicist  state  that 
they  probably  would  have  identified  the 
error  if  they  had  verified  the  dwell 
position  prior  to  treatment. 

Actions  Taken  To  Prevent  Recurrence 

Permittee — Following  the 
misadministration,  the  permittee 
modified  a  checklist  that  had  been  used 
by  the  staff  to  verify  that  certain  actions 
were  completed  prior  to  treatment.  The 
modifications  included  requirements  to 

(1)  physically  measure  each  catheter 
prior  to  use  for  patient  treatments  and 
documents  the  measured  length  of  the 
catheter  on  the  checklist  form,  (2) 
document  the  planned  distance  from  the 
end  of  the  catheter  to  the  first  dwell 
position  on  the  checklist  form,  (3)  have 
the  authorized  user  and  medical 
physicist  verify  the  documented 
catheter  length  and  dwell  position^  and 
sign  the  checklist  for  approval,  and  (4) 
include  a  review  of  the  checklist  in  the 
permittee's  Quality  Management 
Program. 

M?C— An  inspection  was  conducted 
on  June  23  and  24, 1993.  to  review  the 
misadministration  and  its  probable 
cause(s).  Based  on  the  results  of  the 
inspection,  two  apparent  violations 
were  identified  relative  to  the 
permittee's  Quality  Management 
Program.  These  included  (1)  a  failure  to 
implement  and  maintain  a  Quality 
Management  Program  that  met  the 
objective  of  ensuring  that  radiation  from 
byproduct  material  was  administered  in 
accordance  with  a  written  directive,  and 

(2)  failure  to  indicate  the  radioisotope  to 
be  used  by  brachytherapy  treatments  in 
22  written  directives.  In  addition, 
several  weaknesses  were  identified  in 
the  permittee's  written  Quahty 
Management  Program.  The  inspection 
findings  indicated  that  the  failure  to 
verify  the  source  dwell  positions  prior 
to  performing  a  patient  treatment  was  an 
isolated  event  and  that  the  permittee 
staff  had  complied  with  the  applicable 
operating  instruction  during  previous 
patient  treatments.  A  Notice  of  Violation 
was  issued  on  July  20, 1993.  A  Civil 
Penalty  was  not  proposed. 


Dated  at  Rockville,  MD.  this  4th  day  of 
October  1993. 

For  the  Nuclear  Regulatory  Commission. 

Samuel  |.  Chilk. 

Secretary  of  the  Commission. 

[PR  Doc.  93-24785  Filed  10-7-93;  8:45  amj 

BTLUNG  COOC  7$9»-01-M 


Nuclear  Safety  Research  Review 
Committee 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

The  Nuclear  Safety  Research  Review 
Committee  (NSRRC)  will  hold  a 
telephone  conference  meeting  on 
October  27, 1993,  from  4  p.m.  until 
approximately  5:30  p.m.  The  designated 
conference  room  for  the  meeting  will  be 
the  Rockville  Room  in  the  Bethesda 
Marriott  Hotel,  5151  Pooks  Hill  Road, 
Bethesda,  Maryland  20814,  with 
conference  call  hook-ups  to 
participating  Committee  members  not 
present  in  the  conference  room.  The 
meeting  will  be  held  in  accordance  with 
the  requirements  of  the  Federal 
Advisory  Committee  Act  (FACA). 
Except  as  noted  below,  this  meeting  is 
open  for  attendance  by  members  of  the 
public  who  wish  to  be  present  at  the 
Committee's  deliberations. 
Commimication  with  Committee 
members  not  present  in  the  conference 
room  Mdll  be  by  speaker  phone  located 
in  the  designated  conference  room. 

A  portion  of  this  meeting  may  be 
closed  to  discuss  matters  the  release  of 
which  would  represent  a  clearly 
unwarranted  invasion  of  personal 
privacy  pursuant  to  5  U.S.C  552b(c)(6). 

The  NSRRC  provides  advice  to  the 
Director  of  the  Office  of  Nuclear 
Regulatory  Research  (RES)  and  through 
him  to  the  Commission  on  matters  of 
overall  management  importance  in  the 
direction  of  the  NRC's  program  of 
nuclear  safety  research.  The  purpose  of 
this  meeting  is  to  deliberate  on  a  report 
submitted  to  the  Committee  by  its 
Severe  Accident  Subcommittee  on  the 
accomplishments,  status,  completion 
plans,  and  personnel  activities  for 
programs  pursued  under  the  Nuclear 
Regulatory  Commission's  Severe 
Accident  Research  Program.  The  review 
will  focus  primarily  on 
accomplishments  and  changes  since  the 
Committee's  October  22, 1992  meeting. 

Members  of  the  public  may  file 
written  statements  regarding  any  matter 
to  be  discussed  at  the  meeting.  Memoers 
of  the  public  may  also  make  requests  to 
speak  at  the  meeting,  but  p>ermission  to 
speak  will  be  subject  to  the  approval  of 
the  Committee  chairperson  in 
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accordance  with  procedures  established 
by  the  Committee. 

I  have  determined  in  accordance  with 
subsection  10(d)  of  Public  Law  92-463 
that  it  may  be  necessary  to  close  a 
portion  of  this  meeting,  as  noted  above, 
to  discuss  matters  the  release  of  which 
would  represent  a  clearly  unwarranted 
invasion  of  personal  privacy  pursuant  to 
5  U.S.C  552b(cK6). 

Inquiries  regarding  this  notice,  any 
subsequent  changes  in  the  status  of  the 
meeting,  the  filing  of  written  statements, 
and  requests  to  speak  at  the  meeting 
may  be  made  to  the  Designated  Federal 
Officer.  Mr.  George  Sege  (telephone: 
301/492-3904).  Monday  tliroug^  Friday, 
between  8:15  a.m.  and  5  p.m. 

Dated:  October  4. 1993. 
Suwd  I.  Chilk. 
Secretary  of  the  Commission. 
IFR  Doc  93-24798  Filed  10-7-93;  8:45  am) 

BILUNQ  COM  TBM-OI-M 


[Docicet  No.  40-94531 
Atlas  Corporation 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  withdrawal  of  intent 
to  amend  source  material  license  SUA- 
917.  for  the  Atlas  Corporation's  uranium 
mill,  near  Moab,  Utah,  and  a  related 
finding  of  no  significant  impact 
regarding  the  proposed  action. 

SUMMARY:  This  notice  withdraws  the 
previously  noticed  (58  FR  38796)  intent 
to  approve  the  revised  reclamation  plan 
for  uranium  mill  tailings  at  the  Atlas 
Corporation's  uranium  mill  near  Moab. 
Utah. 

ADDRESSES:  Copies  of  the  license 
amendment  request  and  the  staff 
evaluations  previously  noticed,  as  well 
as  copies  of  comments  received  on  the 
proposed  licensing  action,  are  available 
for  inspection  at  the  Uranium  Recovery 
Field  Office.  730  Simms  Street,  suite 
100.  Lakewood.  Colorado,  and  the  NRC 
Public  Document  Room.  2120  L  Street. 
NW  (Lower  Level).  Washington.  D.C. 

Comments  on  this  notice  of 
withdrawal  may  be  mailed  to  David  L 
Meyer.  Chief.  Rules  Review  and 
Directives  Branch,  Office  of 
Administration.  P-223.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC.  20555,  with  a  copy  to  the  Director, 
Uranium  Recovery  Field  Office.  U.S. 
Nuclear  Regulatory  Commission.  P.O. 
Box  25325,  Denver.  Colorado.  80225. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ramon  E,  Hall.  Director,  Uranium 
Recovery  Field  Office.  Region  IV.  U.S. 
Nuclear  Regulatory  Commission,  P.O. 


Box  25325.  Doiver.  Colorado.  80225. 
Telephone:  (303)  231-5800. 
SUPPLEMBITARY  MFORMATKM:  As  noticed 
in  the  July  20. 1993.  Federal  Register 

(58  FR  38796).  the  Nuclear  Regulatory 
Commission  had  proposed  amendment 
of  Source  Material  License  SUA-917  to 
incorporate  a  revised  tailings  disposal 
area  reclamation  plan  for  Atlas 
Corporation's  Moab  Mill  located  near 
Moab.  Utah.  The  proposed  action  was 
supported  by  a  Technical  Evaluation, 
and  an  Environmental  Assessment  and 
a  Finding  of  No  Significant  Lmpact.  The 
notice  had  a  30-day  comment  period 
which  expired  August  19.  1993. 

Based  on  comments  received  on  this 
proposed  action,  the  Nuclear  Regulatory 
Commissicm  is  withdrawing  the  Notice 
of  Intent  to  Amend  Source  Material 
License  SUA-917  for  the  Atlas 
Corporation's  Moab  Mill  and  the  related 
Finding  of  No  Significant  Impact.  The 
Nuclear  Regulatory  Commission  intends 
to  reevaluate  reclamation  of  the  tailings 
in  place  and  at  alternative  locations, 
including  envirormiental  implications, 
before  making  a  decision  on  approval  of 
the  revised  reclamation  plan. 
Ramon  E  Hall. 

Director.  Uranium  Recovery  Field  Office. 
Nuclear  Regulatory  Commission. 
(PR  Doc.  93-24786  Filed  10-7-^3;  8:45  am) 
BILUNQ  CODE  7S90-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPfiESEHTATIVE 

Membership  of  the  PerformarKe 
Review  Board  (PRB) 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
SUMMARY:  The  following  staff  members 
are  designated  to  serve  on  the 
Performance  Review  Board: 

Performance  Review  Board  (PRB) 

Chair — Kathryn  Early 
Alternate  Chair — John  Hopkins 
Members 

Howard  Reed 

Carmen  Suro-Bredie 

Ellen  Frost 

Ira  Wolf 

Thomas  Nides 

Lorraine  Green.  Executive  Secretary 
EFFECTIVE  DATE:  September  28. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorraine  Green.  Director.  Human 
Resources,  (202)  395-7360. 
John  Hopkins, 

Assistant  United  States  Trade  Representative 
for  Administration. 

[FR  Doc  93-24780  Filed  10-7-93:  8:45  am) 

BILUNO  CODE  11W-91-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Subrntttod  for  0MB 
Review 

Summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  chapter  35).  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Managwnent  and  Budget  for  review  and 
approval. 

Summary  of  ProposaUs) 

(1)  Collection  title:  Notice  of  Extent  to 
Offset  Federal  Income  Tax  Refund. 

(2)  Form(s)  submitted:  G-49A.  G-49B. 

(3)  OMB  Number.  3220-0181. 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval. 

(5)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  in  the 
method  of  collection. 

(6)  Frequency  of  response:  On  occasion. 

(7)  Respondents:  Individuals  or 
households. 

(8)  Estimated  annual  number  of 
respondents:  300. 

(9)  Total  annual  responses:  300. 

(10)  Average  time  per  response:  .166 
hours. 

(11)  Total  annual  reporting  hours:  50.  . 

(12)  Collection  description:  Under  Title 
31  of  the  U.S.  Code,  the  Railroad 
Retirement  Board  (RRB)  may  refer  to 
the  Internal  Revenue  Service  for 
collection  by  tax  refund  offset,  legally 
enforceable  debts  incurred  by 
beneficiaries  who  received 
overpayments  ftx)m  the  RRB.  The 
Collection  obtains  information 
concerning  the  debtor's  willingness  to 
pay  some  or  all  of  such  debts  or  to 
state  reasons  for  not  doing  so. 

Additional  Information  or  Conunents: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  fiom  Dennis 
Eagan.  the  agency  clearance  officer 
(312-751-4693).)  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp.  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago.  Illinois  60611-2092  and 
the  OMB  reviewer.  Laura  Oliven  (202- 
39S-7316).  Office  of  Management  and 
Budget,  room  3002.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Dennis  Eagaa, 
Clearance  C^ficer. 
IFR  Doc.  93-24736  Filed  10-7-93;  8:45  amj 
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SECUfUTIES  AND  EXCHANGE 
COMMISSION 

[Rei«M«  No.  34-33009;  Fit*  No.  SR-PHLX- 
93-<34] 

Self-Regulatory  Organizations;  Rling 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc.  to 
Update  Certain  Provisions  Due  to  the 
Change  to  Friday  Expiration  for 
Foreign  Currency  Options 

October  4, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  use.  78s(b)(l),  notice  Is 
hereby  given  that  on  September  13, 
1993,  the  Philadelphia  Stock  Exchange, 
Inc.  ("PHLX"  or  Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  in  below,  which  items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX  proposes  to  amend  Floor 
Procedure  Advice  ("Advice")  B-10  and 
Advice  E-1,  due  to  the  recent  change 
from  Saturday  to  Friday  expiration  for 
foreign  currency  options.'  Specifically, 
Advice  B-10,  "Responsibility  for 
Mismatched  or  "Out"  Trades,"  refers  to 
expiration  Saturday,  such  that  the 
addition  of  the  phrase  "of  listed 
options"  is  proposed  to  clarify  that 
respecting  options  that  expire  on  Friday, 
Monday  is  too  late  to  inform  a  registered 
options  trader  ("ROT")  of  a  mismatched 
or  "out"  trade,  because  on  Monday,  the 
options  that  expired  on  Friday  are  no 
longer  "listed  options."  In  addition, 
because  Advice  E-1,  "Required  Staffing 
of  Options  Floor,"  also  refers  to 
"expiration  Saturday,"  this  reference 
should  be  replaced  with  langu^e 
requiring  a  representative  to  remain  on 
the  trading  floor  on  expiration  day  until 
the  Exchange's  last  call  of  changes, 
deletinc  the  reference  to  Saturday. 

Pinally,  the  PHLX  proposes  to  amend 
Exchange  Rule  1001(b)35  which 
contains  the  deHnition  of  "European 
style."  According  to  the  PHLX,  this 
definition  needs  to  be  corrected  to  state 
that  a  European  style  option  contract 
can  only  be  exercised  on  the  day  it 
expires,  rather  than  on  the  last  trading 
day  prior  to  expiration  as  it  currently 


>  Se«  Securities  Exchange  Act  Release  f4o.  32623 
Qoly  13. 1993).  58  FR  38003. 


reads.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  PHLX,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Role 
Change 

In  its  filing  with  the  ConunissioB,  the 
PHLX  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Section  (A),  (B),  and  (Q  below, 
of  the  most  significant  aspects  of  such 
statements. 

I 
(A)  Self-Begulatory  Organimation's 

Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  PHLX  proposes  certain 
amendments  in  light  if  the  recent 
change  to  a  Friday  expiration  for  foreign 
currency  options.  Specifically,  two 
Exchange  Advices  require  clarification 
due  to  references  to  "expiration 
Saturday."  Advice  B-10  and  Advice  E- 
1  are  currently  both  applicable  to  both 
the  equity/index  options  floor  and  the 
foreign  currency  options  floc»'.  Advice 
E-1  would  still  contain  a  staffing 
requirement,  but  with  the  clahfication 
that  a  representative  be  available  until 
the  Elxchange's  last  call  for  adjustments 
on  expiration  day.  Accordingly,  this 
staffing  requirement  would  apply  on 
expiration  Saturday  for  non-foreign 
currency  options  as  well  as  on 
expiration  Friday  for  foreign  currency 
options.  In  addition,  the  proposed 
change  to  Rule  1001(b)35  corrects  the 
definition  of  "European  style"  to  reflect 
the  change  to  Friday  expirations  for 
foreign  currency  c^ons. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6  of  the  Act  in  general,  and  in 
particular,  section  6(b)(5),  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  as  well  as  to  protect  investors 
and  the  public  interest  by  updating  the 
language  in  certain  Exchange  Ruka  to 
reflect  the  recent  change  from  Saturday 
to  Friday  expirations  for  foreign 
currency  options. 


(B)  Self-Regulatory  Organization 's 
Statanent  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  conmients  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  EfiiectiTeness  of  the 
Proposed  Rule  Change  and  Timing  far 
Commission  Action 

Because  the  foregoing  rule  change 
constitutes  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Exchange,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  and  Subparagraph  (e)  of  Rule  19b- 
4  thereunder.  At  any  time  within  60 
days  of  the  filing  of  the  (troposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commissicm's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PHLX.  All  submissions 
should  refer  to  File  No.  SR-PHLX-93- 
34  and  should  be  siUunitted  by  October 
9, 1993. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.2 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc.  93-24802  Filed  10-7-93;  8:45  am) 
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[Releas*  Na  34-33008;  File  No.  SR-PHLX- 
93-36] 

Self-Regulatory  Organizations;  Rling 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  ttie 
Ptiiladelphia  Stock  Exchange,  inc. 
Relating  to  ITSFEA  Procedures 

October  4, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C  78s(b)(l).  noUce  is 
hereby  given  that  on  September  17, 
1993,  the  Philadelphia  Stock  Exchange. 
Inc.  ("PHLX"  or  "Exchange")  filed  with 
the  Seairities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  SeIf4leguIatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX  proposes  to  amend  PHLX 
Rule  761  and  Floor  Procedure  Advice 
("Advice")  F-13.  both  of  which  concera 
supervisory  procedures  relating  to  the 
Insider  Trading  and  Securities  Fraud 
Enforcement  Act  of  1988  ("ITSFEA").» 
Both  would  be  separated  into 
paragraphs  (a)  and  (b),  and  approval  of 
the  required  procedures  would  be  made 
by  the  Exchange,  deleting  the  reference 
to  the  Designated  Examining  Authority 
("DEA").  The  text  of  the  proposed  rule 
change  and  the  Exchange's  forms  related 
to  ITSFEA  are  available  at  the  Omce  of 
the  Secretary,  PHLX,  and  at  the 
Commission. 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PHLX  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Section  (A),  (B),  and  (C)  below. 


of  the  most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  response  to  Congressional 
enactment  of  the  amendments  to 
Section  15  of  the  Act  that  constitute 
ITSFEA,  the  Exchange  filed  and  the 
Commission  approved  the  Exchange's 
proposed  rule  change  adopting 
procedures  relating  to  ITSFEA  in  1992.* 
At  this  time,  the  PHLX  proposes  to 
make  minor  changes  to  Exchange  Rule 
761  and  Advice  F-13.  The  first 
paragraph  would  become  a  separate 
paragraph  (a)  in  order  to  emphasize  that 
the  written  supervisory  procedures 
required  and  acts  prohibited  by  ITSFEA 
are  applicable  to  all  member 
organizations,  regardless  of  any  separate 
Exchange  requirement.  Accordingly,  the 
Exchange's  requirements  become 
paragraph  (b). 

In  addition,  with  respect  to  the 
approval  of  the  requirements  of 
paragraph  (b),  the  reference  to  the  DEA 
would  be  changed  to  the  Exchange.  The 
Exchange's  ITSFEA  requirements  do  not 
apply  to  those  PHLX  member 
organizations  which  have  in  place 
written  supervisory  procedures  relating 
to  ITSFEA  pursuant  to  the  rules  of 
another  national  securities  exchange, 
which  were  approved  by  that 
organization's  DEA.  As  a  result,  only 
those  PHLX  member  organizations  for 
which  the  PHLX  is  also  the  DEA  are 
subject  to  PHLX  Rule  761.  Thus, 
because  the  rule  states  that  the 
procedures  must  be  approved  by  the 
"respective  DEA,"  the  Exchange 
approves  all  of  the  procedures  under 
this  rule.  Accordingly,  changing  the 
words  "respective  DEA"  to  "Exchange" 
renders  the  rule  more  explicit  as  to  who 
approves  the  procedures. 

Further,  the  Exchange  proposes  to 
move  the  sentence  stating  that 
organizations  with  DEA-approved 
ITSFEA  procedures  do  not  also  have  to 
meet  the  PHLX's  requirement.  The 
Exchange  believes  it  is  clearer  to  state 
who  is  exempt  from  the  rule  before 
listing  the  rule's  requirements  in  detail. 
Accordingly,  this  sentence  will  appear 
in  paragraph  (b)  immediately  preceding 
the  detailed  requirements  of  sub- 
paragraphs (1)  through  (3). 

Lastly,  in  order  to  facilitate 
compliance  with  the  Exchange's 
ITSFEA  requirements,  the  Exchange  has 
developed  a  form  which  it  believes 
reflects  the  requirements  of  Advice  F- 


13.  Specifically,  Form  F-13  is  divided 
into  three  sections:  (1)  Section  I  is  the 
Exchange's  Notice  of  Insider  Trading 
Advice  containing  a  new  employee's 
attestation;!  (2)  Section  II  is  Uie  List  of 
Personal  and  Household  Accoimts  filled 
out  by  employees;*  and  (3)  Section  in  is 
the  ITSFEA  Accounts  List  used  by  an 
employee's  supervisor  in  the  course  of 
the  review  of  accounts.' 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6  of  the  Act  in  general,  and  in 
particular,  section  6(b)(5),  in  that  it  is 
designed  prevent  fi^udulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  protect  investors  and  the 
public  interest,  because  it  is  intended  to 
further  the  purposes  of  ITSFEA, 
including  preventing  the  misuses  of 
material,  nonpublic  information  by 
brokers  and  dealers  by  clarifying  PHLX 
Rule  760  and  Advice  F-13. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the.foregoing  rule  change 
constitutes  a  stated  poUcy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Exchange,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  and  subparagraph  (e)  of  Rule  19b- 
4  thereunder.  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

rv.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 


2 17  CFR  20O.3O-3(a)(12)  (1992). 

>  Public  Law  100-704. 102  Stal.  4677. 


2  See  Securities  Exchange  Act  Release  No.  30597 
(April  16. 1992).  57  FR  14855. 


>  See  PHLX  Rule  761  (b)(i). 
'Id. 

>  See  PHLX  Rule  761(li).  (iii). 
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should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  hAV.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PHLX.  All  submissions 
should  refer  to  File  No.  SR-PHLX-93- 
36  and  should  be  submitted  by  October 
29. 1993. 

For  the  Commissioa.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc  93-24803  Filed  10-7-93;  0:45  ami 

■UJNO  COM  wtv-et-M 

[Investment  Coin(>any  Act  Ratease  Na 
19757;  812-8570] 

Boston  Financial  Tax  CredK  Fund  Vm, 
a  Limited  Partnership,  and  Arch  Street 
vm  Limited  Partnership;  Application 
for  Exemption 

October  4, 1993. 

AGENCY:  Securities  and  Exchange 

Conunissim  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPtJCANT:  Boston  Financial  Tax  Credit 
Fimd  vm.  A  Limited  Partnership  (the 
"Partnership")  and  its  general  partner. 
Arch  Street  Vni  Limited  Partnership 
(the  "General  Partner"). 
RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  of  the  Act 
from  all  provisions  of  the  Act 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  that  would  exempt  the 
Partnership  from  all  provisions  of  the 
Act  to  permit  the  Partnership  to  invest 
in  limited  partnerships  that  engage  in 
the  ownership  and  operation  of 
apartment  complexes  for  low  and 
moderate  income  persons. 
FMJNG  DATE:  The  application  was  filed 
on  September  10. 1993. 


•  17  CFR  200.30-a(a)(12)  (1992). 


HEARtNQ  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  1. 1993.  and  shc^iid  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary.  SEC.  450  5th 
Street.  NW.,  Washington.  DC  20549. 
Applicants.  101  Ardi  Street.  Bostm. 
Massachusetts  02210. 

FOR  FURTHER  INFORMATION  CONTACT: 
)ames  J.  Dwyer,  Staff  Attorney,  at  (202) 
504-2920,  or  R<*ert  A.  Robertson. 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  RepresentatioiM 

1.  The  Partnership  was  foimed  on 
August  25. 1993,  under  the 
Massachusetts  Uniform  Limited 
Partnership  Act.  The  Partnership  vnll 
operate  as  a  "two-tier"  partnership,  Le.. 
the  Partnership,  as  limited  partner,  will 
invest  in  other  limited  partnerships 
("Local  Limited  Partnerships")  thiat  in 
turn  will  engage  in  the  ovimership  and 
operaticHi  of  apartment  complexes. 
Applicants  believe  that  this  two-tier 
structure  is  consistent  %vith  the  purposes 
and  criteria  set  forth  in  the  SECt  release 
concerning  two-tier  real  estate 
partnerships.  Investment  Company  Act 
Release  No.  8456  (August  9, 1974) 
("Release  No.  8456").  The  apartment 
complexes  are  expected  to  quaUfy  for 
low  income  bousing  tax  credits  under 
the  Internal  Revenue  Code  of  1986  (the 
"Code'% 

2.  The  Partnership's  investment 
objectives  are:  (a)  To  provide  currmit  tax 
benefits  in  the  form  of  tax  credits  which 
investors  may  use  to  offset  their  Federal 
income  tax  liability,  (b)  to  preserve  and 
protect  the  Partnership's  capital,  and  (c) 
to  provide  Hmited  cash  distributions 
from  the  operations  of  the  apartment 
complexes. 


3.  On  August  31. 1993.  the 
Partnership  filed  a  registration 
statement  under  the  Securities  Act  of 
1933.  pursuant  to  which  the  Partnership 
intends  to  offer  pubUcly.  in  one  or  more 
series.  200,000  units  of  limited 
partnership  interest  ("Units")  at  $1,000 
per  Unit.  The  minimum  investment  will 
be  five  Units.  Purchasers  of  Units  will 
become  limited  partners  ("Limited 
Partners")  of  the  Partnership. 

4.  The  Partnership  will  be  controlled 
by  the  General  partner,  pursuant  to  the 
Partnership's  partnership  agreement 
(the  "Partnership  Agreement"),  the 
Limited  Partners,  consistent  with  their 
limited  liability  status,  will  not  be 
entitled  to  participate  in  the  control  of 
the  business  of  the  Partnership. 
However,  a  ma}ority-in-interest  of  the 
Limited  Partners  will  have  the  right  to 
amend  the  Partnership  Agreement 
(subject  to  certain  limitations),  remove 
any  General  Partner,  and  elect  a 
replacement  therefor,  and  dissolve  the 
Partnership.  In  addition,  under  the 
Partnership  Agreement,  each  Limited 
Partner  is  entitled  to  review  all  books 
and  records  of  the  Partnership. 

5.  The  Partnership  will  not  admit  any 
subscribers  as  Limited  Partners  to  the 
Partnership  until  the  requested 
exemptive  order  is  granted  or  the 
Partnership  receives  an  opinion  of 
counsel  that  it  is  exempt  from 
registration  under  the  Act  Any 
subscriptions  for  Units  must  be 
approved  by  the  General  Partner,  which 
approval  will  be  conditioned  upon 
representations  as  to  suitability  of  the 
investment  for  each  subscriber.  The 
suitability  standards  provide,  among 
other  things,  that  investment  in  the 
Partnership  is  suitable  only  for  an 
investor  who  meets  the  following 
requirements:  (a)  In  the  case  of  an 
investor  that  is  a  corporation  but  not 
subject  to  Subchapter  S  of  the  Code  and 
is  neither  closely-held  nor  a  personal 
service  corporation,  such  corporation 
should  reasonably  expect  to  have  for 
each  of  the  next  twelve,  years  sufBdent 
Federal  taxable  income  from  all  sources 
to  utilize  the  tax  credits  anticipated 
bom  its  investment  in  the  Units,  or  (b) 
in  the  case  of  a  noncorporate  investor, 
such  Investor  reasonably  expects  to 
have  substantial  unsheltered  passive 
income  or.  if  an  individual,  income  tax 
liability  during  the  next  twelve  years  in 
respect  of  which  the  tax  credits  can  be 
utilized,  and  either  (1)  has  a  net  worth 
(exclusive  of  home,  furnishings  and 
automobiles)  of  at  least  $30,000  and  an 
annual  gross  income  of  at  least  $30,000, 
(2)  irrespective  of  annual  income,  has  a 
net  worth  (exclusive  of  home, 
furnishings  and  automobiles)  of  at  least 
$75,000,  or  (3)  is  purchasing  in  a 
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fiduciary  capacity  for  a  person  or  entity 
having  such  net  worth  and  annual  gross 
income  as  set  forth  in  clause  (1)  above 
or  such  net  worth  as  set  forth  in  clause 
(2)  above,  or  (c)  in  the  case  of  an 
investor  that  is  a  corporation  subject  to 
Subchapter  S  of  the  Code,  eadi  of  the 
shareholders  meets  the  criteria 
applicable  to  noncorporate  investors,  or 
(d)  in  the  case  of  a  partnership,  each  of 
its  partners  meets  the  criteria  applicable 
to  noncorporate  investors.  Units  will  be 
sold  only  to  investors  who  meet  these 
suitability  standards,  or  more  restrictive 
suitability  standards  as  may  be 
established  by  certain  states  for 
purchasers  of  Units  within  their 
respective  jurisdictions.  In  addition, 
transfers  of  Units  will  be  permitted  only 
if  the  transferee  meets  the  same 
suitability  standards  as  had  been 
imposed  upon  the  transferor  Limited 
Partner. 

6.  Although  the  Partnership's  direct 
control  over  the  management  of  each 
apartment  complex  is  limited,  the 
Partnership's  ownership  of  interests  in 
Local  Limited  Partnerships  shall,  in  an 
economic  sense,  be  tantamount  to  direct 
ownership  of  the  apartment  complexes 
themselves.  The  Partnership  normally 
will  acquire  at  least  a  95%  interest  in 
the  pronts,  losses,  and  tax  credits  of  the 
Local  Limited  Partnerships.  The 
Partnership  also  normally  will  acquire  a 
significant  interest  in  the  cash 
distributions  of  the  Local  Limited 
Partnerships.  Should  the  Partnership 
acquire  less  tM^n  50%  of  the  interest  in 
any  Local  Limited  Partnership,  the 
Partnership  will  have  at  least  a  50% 
vote  to  amend  the  Partnership 
Agreement  of  such  Local  Limited 
Partnership,  dissolve  such  Local 
Limited  Partnership,  remove  the  Local 
General  Partner  and  elect  a  replacement, 
and  approve  or  disapprove  the  sale  of 
substantially  all  of  the  assets  of  such 
Local  Limited  Partnership. 

7.  The  Partnership  Agreement  and 
prospectus  of  the  Partnership  (the 
"Prospectus")  contain  numerous 
provisions  designed  to  insure  fair 
dealing  by  the  General  Partner  with  the 
Limited  Partners.  All  compensation  to 
be  paid  to  the  General  Partner  and  its 
affiliates  is  specified  in  the  Partnership 
Agreement  and  Prospectus.  While  the 
fees  and  other  forms  of  compensation 
that  will  be  paid  to  the  General  Partner 
and  its  affiliates  will  not  have  been 
negotiated  at  arm's  length,  applicants 
believe  that  the  compensation  is  fair  and 
on  terms  no  less  favorable  to  the 
Partnership  that  would  be  the  case  if 
such  arrangements  had  been  made  with 
independent  third  parties. 

8.  During  the  offering  and 
organizational  phase,  the  General 


Partner  and  its  affiliates  will  be 
reimbursed  by  the  Partnership  for 
expenses  incurred  in  connection  with 
organizing  the  Partnership  and 
conducting  the  offering.  Subject  to 
certain  adjustments,  and  as  described  in 
the  Partnership  Agreement,  the  General 
Partner  agrees  to  pay  such  expenses  in 
excess  of  sales  commissions  to  the 
extent  the  expenses  exceed  5.5%  of  the 
first  $60,000,000  of  the  gross  proceeds 
of  the  offering,  and  4%  of  the  remaining 
gross  proceeds. 

9.  During  the  acquisition  phase,  the 
Partnership  will  pay  the  General  Partner 
or  its  affiliates  a  fee,  not  to  exceed  6% 
of  the  gross  proceeds,  for  analyzing  and 
evaluating  potential  investments  in 
Local  Limited  Partnerships.  During  the 
operating  phase,  the  General  Partner  or 
its  affiliates  may  receive  certain  other 
fees  paid  by  the  Partnership,  including 
without  limitation  and  asset 
management  fee  paid  in  consideration 
of  the  administration  of  the 
Partnership's  affairs,  fees  paid  in 
consideration  of  property  management 
services  for  some  of  the  Local  Limited 
Partnerships,  and  a  fee  paid  in 
consideration  for  consulting  services  to 
some  of  the  Local  Limited  Partnerships. 
During  the  liquidation  phase,  the 
General  Partner  generally  will  receive, 
subject  to  certain  payments  to  the 
Limited  Partners  and  certain  other 
reductions,  5%  of  the  proceeds  from  the 
sale  or  refinancing  of  Local  Limited 
Partnership  projects  or  interests.  In 
addition  to  the  foregoing  fees  and 
interests,  the  General  Partner  and  its 
affiliates  generally  will  be  allocated  1% 
of  profits  and  losses  of  the  Partnership 
for  tax  purposes  and  tax  credits. 

10.  All  proceeds  of  the  public  offering 
of  Units  initially  will  be  placed  in  an 
escrow  accoimt  with  Shawmut  Bank. 
N.A.  (Escrow  Agent").  Pending  release 
of  the  offering  proceeds  to  the 
Partnership,  the  Escrow  Agent  will 
deposit  escrowed  funds  in  a  federally 
insured  money  market  account  that 
invests  in  short-term  United  States 
Government  securities,  securities  issued 
or  guaranteed  by  the  United  States 
Government,  certificates  of  de{>osit.  or 
time  or  demand  deposits  in  commercial 
banks.  Upon  receipt  of  a  prescribed 
minimum  nimiber  of  subscriptions, 
funds  in  escrow  will  be  released  to  the 
Partnership  and  held  in  trust  pending 
investment  in  Local  Limited 
Partnerships, 

Applicants'  Legal  Analysis 

1.  Applicants  believe  that  the 
Partnership  is  not  an  "investment 
company"  under  section  3(a)  of  the  Act 
If  the  Partnership  is  deemed  an 
investment  company,  however. 


applicants  request  an  exemption  under 
section  6(c)  from  all  provisions  of  the 
Act. 

2.  Section  3(a)(1)  of  the  Act  provides 
that  an  issuer  is  an  "investment 
company"  if  it  is  or  holds  itself  out  as 
being  engaged  primarily,  or  proposes  to 
engage  primarily,  in  the  business  of 
investing,  reinvesting,  or  trading  in 
securities.  Applicants,  however,  believe 
that  the  Partnership  will  not  be  an 
investment  company  under  section 
3(a)(1)  because  the  Partnership  will  be 
in  the  business  of  investing  in  and  being 
beneficial  owner  of  apartment 
complexes,  not  securities. 

3.  The  Units  are  not  "face-amount 
certificates  of  the  installment  type."  and 
so  applicants  submit  that  the 
Partnership  is  not  an  investment 
company  as  defined  in  section  3(a)(2)  of 
the  Act. 

4.  Applicants  believe  that  the  Local 
Limited  Partnership  interests  do  not 
constitute  "investment  securities" 
because  those  interests  are  not  readily 
marketable,  have  no  value  apart  from 
the  value  of  the  apartment  complexes 
owned  by  the  Local  Limited 
Partnerships,  and  cannot  be  sold 
without  severe  adverse  tax 
consequences.  Accordingly,  the 
Partnership  should  not  be  considered  an 
investment  company  under  section 
3(a)(3)  of  the  Act. 

5.  Release  No.  8456  contemplates  that 
investment  companies  that  are  two-tier 
real  estate  partnerships  that  invest  in 
limited  partnerships  engaged  in  the 
development  and  operation  of  housing 
for  low  and  moderate  income  persons 
may  qualify  for  exemption  fit)m  the  Act 
pursuant  to  section  6(c).  Section  6(c) 
provides  that  the  SEC  may  exempt  any 
person  fix)m  any  provision  of  the  Act 
and  any  rule  thereunder,  if.  and  to  the 
extent  that,  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

6.  Applicants  believe  that  the 
Partnership  will  operate  in  accordance 
with  the  purposes  and  criteria  set  forth 
in  Release  No.  8456.  The  release  lists 
two  conditions,  designed  for  the 
protection  of  investors,  which  must  be 
satisfied  to  qualify  for  an  exemption 
under  section  6(c).  First,  interests  in  the 
issuer  should  be  sold  only  to  persons  for 
whom  investments  in  limited  profit, 
essentially  tax-shelter,  investments 
would  not  be  unsuitable.  Second, 
requirements  for  fair  dealing  by  the 
general  partner  of  the  issuer  with  the 
limited  partners  of  the  issuer  should  be 
included  in  the  basic  organizational 
docimaents  of  the  company. 
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7.  Applicants  assert,  among  other 
things,  thai  the  exemption  requested  is 
both  necessary  and  appropriate  in  the 
public  interest  because  investment  in 
low  and  moderate  income  housing  in 
accordance  with  the  national  poUcy 
expressed  in  Title  IX  of  the  Housing  and 
Urban  Development  Act  of  1968  is  not 
economically  suitable  for  private 
investors  without  the  tax  and 
organizational  advantages  of  the  limited 
partnership  form. 

8.  Applicants  also  believes  that  the 
suitability  standards  set  forth  in  the 
application,  the  requirements  for  fair 
dealing  provided  by  the  Partnership 
Agreement,  and  pertinent  governmental 
regulations  imposed  on  each  Local 
Limited  Partnership  by  various  Federal, 
state,  and  local  agencies  provided 
protection  to  investors  in  Units 
comparable  to  and  in  some  respects 
greater  than  that  provided  by  the  Act. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
D^u  ty  Secretary. 

[PR  Doc.  93-24801  Filed  10-7-93;  8:^5  ami 
BIUJNO  COM  WIO-OI-M 


[R«lease  No.  35-25901] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  C'Act") 

October  1, 1993. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  appUcation(s) 
and/or  declaration(s)  of  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/ or  declaration(s) 
should  submit  their  views  in  writing  by 
October  25, 1993.  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 


After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Consolidated  Natural  Gas  Company 
(70-8231) 

Consolidated  Natural  Gas  Company 
("CNG").  CNG  Tower,  625  Uberty 
Avenue,  Pittsburgh,  Pennsylvania 
15222-3139,  a  registered  holding 
company,  has  filed  a  declaration  under 
Section  12(b)  of  the  Act  and  rule  45 
thereunder. 

CNG  proposes  to  guarantee,  through 
December  31. 1998,  up  to  an  aggregate 
principal  amoiuit  of  $750  million  of  the 
obligations  of  CNG  Gas  Services 
Corporation  ("Gas  Services"),  its  wholly 
owned  subsidiary  company,  piu^uant  to 
certain  gas  purchase,  sales  and 
transportation  contracts.  Gas  Services 
plans  to  use  risk-management  tools  to 
reduce  the  CNG's  risk.  However,  no 
additional  guarantee  of  Gas  Services' 
obligations  would  be  made  by  CNG  as 
long  as  there  are  any  current  defaults  by 
Gas  Services  on  any  of  its  delivery 
obligations. 

Eastern  Utilities  Associates,  et  al.  (70- 
8255) 

Eastern  Utilities  Associates  ("EUA"), 
a  registered  holding  company,  and  its 
nonutility  subsidiary  company,  EUA 
Cogenex  Corporation  ("Cc^enex"),  both 
located  at  P.O.  Box  2333,  Boston, 
Massachusetts  02107.  have  filed  an 
application-declaration  under  sections 
6(a).  7, 9(a).  10. 12(b).  and  12(f)  of  the 
Act  and  rules  43. 45  and  50(a)(5) 
thereimder. 

In  separate  transactions,  Cogenex 
proposes  to  acquire  two  energy 
management  service  companies,  James 
L.  Day  Co.,  Inc  a  New  York  corporation 
("Day  Co."),  and  Northeast  Energy 
Management,  Inc,  a  Maine  corporation 
("NEMI").  The  acquisitions  will  be 
accomplished  by  the  exchange  of  the 
common  stock  of  these  companies  to 
Cogenex  for  common  stock  of  EUA.  The 
outstanding  common  stock  of  the 
companies  will  then  be  cancelled  by 
operation  of  law.  Cogenex  will  pay  an 
aggregate  purchase  price  for  Day  Co.  and 
NEMI  not  to  exceed  $5  million  and  $12 
million,  respectively,  as  described  in 
more  detail  below.  The  number  of 
shares  of  EUA  common  stock  to  be 
exchanged  in  the  transactions  will  be 
determined  by  their  average  closing 
market  price  over  a  five-day  period 
before  the  relevant  payment  date. 

Cogenex  is  an  energy  conservation 
company.  It  employs  energy  efficiency 
technology  and  equipment,  participates 
in  self-generation  projects,  and  assists 
electric  utilities  in  demand-side 


management  ("DSCM")  activities, 
including,  but  not  limited  to,  shared- 
savings  energy  conservation  projects 
and  demand-side  utility  programs.  At 
June  30, 1993,  Cogenex's  assets  were 
$166.9  million.  For  the  six  month 
period  ended  Jime  30, 1993,  Cogenex 
had  revenues  of  $26.9  million  and  net 
income  of  $1.9  million,  as  compared  to 
revenues  of  $44.2  million  and  net 
income  of  $2.8  million  for  the  twelve 
months  ended  E)ecember  31, 1992. 

Day  Co.  and  NEMI  are  engaged  in 
these  same  businesses.  Day  Co.  is 
primarily  engaged  in  the  business  of 
customization,  installation  and 
servicing  of  building  temperatiu^ 
control  systems  and  process  control 
systems  for  the  purpose  of  energy 
conservation.  For  example.  Day  Co. 
supplies  and  installs  control  systems  for 
large  commercial  buildings.  NEMI  is  an 
energy  services  contracting  firm,  which 
has  a  contract  for  DSM  services  with 
Central  Maine  Power  Company 
("Central  Maine")  for  commercial/ 
industrial  energy  efficiency  projects.  At 
June  30, 1993,  Day  Co.  had  assets  of  $2.8 
million.  For  the  six  month  period  ended 
Jime  30, 1993,  Day  Co.  had  revenues  of 
$3.3  million  and  net  income  of 
$108,000. 

Day  Co.  stockholders  will  have  two 
payment  options,  each  payable  only  in 
EUA  common  stock.  Under  Option  1, 
the  Day  Co.  stockholders  will  receive  $3 
million  at  closing  plus  a  deferred  earn- 
out  amount  ranging  from  zero  up  to  $1 
million  depending  on  the  level  of  Day 
Co.  cumulative  operating  income,  as 
defined,  for  approximately  two  years 
after  closing.  Under  Option  2.  the  Day 
Co.  stockholders  will  receive  $2.5 
million  at  closing,  plus  an  earn-out 
amount  ranging  firom  zero  up  to  $1.25 
million  based  on  cimiulative  op)erating 
income  for  approximately  two  years 
after  closing,  or,  if  a  target  cumulative 
operating  income  level  is  reached,  up  to 
an  aggregate  earn-out  of  $2.5  million 
based  on  cumulative  operating  income 
for  approximately  three  years  after 
closing.  The  closing  price  will  be 
adjusted  up  or  down  on  a  doUar-for- 
dollar  basis  in  the  event  that  the 
shareholders'  equity  of  Day  Co.  at 
closing  is  greater  or  less  than  $752,400, 
the  amount  of  Day  Co.'s  shareholders' 
equity  on  December  31, 1992.  Assuming 
an  EUA  common  share  price  of  $29.00 
per  share,  up  to  137,931  common  shares 
of  EUA  could  be  issued  in  the 
acquisition  under  Option  1,  and  up  to 
172,414  shares  under  Option  2.  The 
actual  nimiber  of  shares  to  be  issued 
will  be  determined  in  accordance  with 
the  formula  to  be  included  in  the  merger 
agreement.  Cash  will  be  paid  in  lieu  of 
fractional  shares  of  conunon  stock. 
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Cogenex  will  also  assume  Day  Co. 
liabilities,  including  promissory  notes  to 
third  parties  up  to  $973,000,  provided 
that  the  closing  price  will  be  reduced  on 
a  doUar-for-dollar  basis  for  promissory 
notes  in  excess  of  this  amount.  Any 
guarantees  of  the  liabilities  of  Day  Co. 
by  the  Day  Co.  shareholders  (and/or 
their  spouses)  must  be  discharged  by 
Cogenex  in  connection  with  the  closing. 

Cogenex  will  pay  a  total  consideration 
of  approximately  $12  million  for  NEMI. 
Assuming  an  EUA  common  share  price 
of  $29.00  per  share,  up  to  approximately 
414,000  shares  could  be  issued  in  the 
acquisition.  The  Hnal  amount  of  such 
consideration  will  be  equal  to  the  "gross 
value"  of  NEMI,  defined  as  the  net 
present  value,  using  a  discount  rate  of 
14%,  of  95%  of  NEMI's  gross  projected 
revenue  reduced  by  the  Uabilities  of 
NEMI  to  be  assumed  by  Cogenex  as  a 
result  of  the  merger.  NEMI's  gross 

f)rojected  revenue  and  the  amount  of 
labilities  to  be  asstimed  by  Cogenex 
will  be  finally  determined  at  or  prior  to 
closing.  Cash  will  be  issued  in  lieu  of 
fractional  shares  of  common  stock. 

Cogenex  will  defer  and  subject  to 
offset  a  portion  of  the  purchase  price 
equal  to  $3  million  (the  "Hold  Back") 
for  certain  NEMI  indemnity  obligations. 
The  Hold  Back  will  be  paid  upon  the 
earlier  of  the  second  anniversary  of 
closing  or  December  31, 1995  (the  "Hold 
Back  Payment  Date").  Interest  on  the 
Hold  Back  will  accrue  from  closing  and 
be  paid  on  the  Hold  Back  Payment  Date, 
at  the  base  lending  rate  in  effect  from 
time  to  time  and  published  by  the  First 
National  Bank  of  Boston,  compounded 
monthly.  The  Hold  Back  Amount  and 
interest  thereon  will  be  paid  also  in 
EUA  common  shares. 

As  stated.  EUA  proposes  to  issue  and 
sell  1.500,000  shares  of  new  common 
stock,  $5.00  par  value,  in  order  to  effect 
the  acquisitions  described  above.  The 
maximum  nimiber  of  shares  issued  by 
EUA  in  connection  with  the 
acquisitions  of  Day  Co.  and  NEMI  will 
be  based  upon  the  formulas  described 
above  and  will  be  less  than  the  total 
number  of  shares  to  be  registered  under 
the  Securities  Act  of  1933.  The 
additional  shares  being  registered  are  for 
possible  use  in  connection  with  future 
Cogenex  acquisitions  for  which  it  would 
seek  subsequent  Commission  approval. 

New  England  Electric  System,  ct  aL 
(70-8261) 

New  England  Electric  System 
("NEES"),  a  registered  holding  company 
and  its  subsidiary  companies, 
Massachusetts  Electric  Company 
("Mass-Electric"),  Narragansett  Energy 
Resources  Company  ("Narragansett 
Energy"),  New  England  Electric 


Transmission  Corporation 
("Transmission"),  New  England  Energy 
Incorporated  ("NEET).  New  England 
Hydro-Transmission  Electric  Company, 
Inc.  ("NE-Hydro").  New  England  Hydro- 
Transmission  Corporation  ("Hydro-  " 
TransCorp"),  New  England  Power 
Company  ("NEP"),  and  New  England 
Power  Service  Company  ("NEPSCO"). 
all  located  at  25  Research  Drive, 
Westborough.  Massachusetts  01582, 
Granite  State  Electric  Company 
( 'Granite  State").  33  West  Lebanon 
Road.  Lebanon,  New  Hampshire  03766, 
and  The  Narragansett  Electric  Company 
("Narragansett"),  280  Melrose  Street. 
Providence.  Rhode  Island  02901 
(collectively,  "Applicants")  have  filed 
an  application-declaration  under 
Sections  6(a).  7,  9(a),  10,  and  12(b)  of 
the  Act  and  Rules  43, 45,  and  50(aK5) 
thereunder. 

From  November  1, 1993  through 
October  31, 1993,  certain  subsidiaries 
request  short-term  financing  authority 
up  to  the  amoimts  listed  below.  Such 
financing  will  be  made  either  through 
bank  loans  and/or  through  loans  by  the 
NEES  intrasystem  money  pool  ("Money 
Pool")  and/or  in  the  case  of  Mass- 
Electric,  Narragansett,  and  NEP,  through 
the  issuance  of  commercial  paper. 


Annount  re- 

quested 

(mdlions) 

Granite  Stale  _ 

$10 

Mass-Electric 

150 

Narragansett      .     . 

100 

Transmisston  

10 

NE-Hydro 

25 

Hydro-TransCocp 

25 

NEP  - 

375 

NEPSCO 

20 

Total 

715 

Applicants  state  that  the  proceeds 
from  the  subsidiary  companies' 
borrowings  will  be  used:  (1)  To  pay  then 
outstanding  notes  initially  issued  to 
banks  and/or  dealers  in  commercial 
paper  and/or  the  Money  Pool;  (2)  to 
provide  new  money  for  capitalizable 
expenditures  and/or  to  reimburse  the 
treasury  therefor;  and  (3)  for  other 
corporate  purposes  including  working 
capital  and  tbe  financing  of  construction 
and  property  acquisitions.  Although  no 
acquisition  is  anticipated  at  this  time, 
proceeds  from  the  borrowings  may  be 
used  to  acquire  an  interest  in  an  exempt 
wholesale  generator  or  in  a  foreign 
utility  company  as  defined  by  the  Act. 

Applicants  state  that  the  bank  loans 
will  be  evidenced  by  notes  maturing 
less  than  one  year  from  the  date  of 
issuance.  Fees  vriW  be  paid  to  the  banks 
in  lieu  of  compensating  balance 
arrangements.  The  effective  interest  cost 


will  not  exceed  the  greater  of  the  bank's 
base  or  prime  lending  rate,  or  the  rate 
publishes  in  the  Wall  Street  Journal  as 
the  high  federal  funds  rate,  plus,  in 
either  case,  one  percent. 

It  is  stated  that  certain  bank 
borrowings  may  be  without  prepayment 
privileges.  Payment  of  any  short-term 
notes  prior  to  maturity  will  be  made  on 
the  basis  most  favorable  to  the 
subsidiary  companies,  taking  into 
accoimt  fixed  mat\irities,  interest  rates, 
and  any  other  relevant  financial 
considerations. 

Under  the  Money  Pool,  surplus  funds 
that  maybe  available  in  the  treasuries  of 
the  participating  companies  are  used  to 
make  loans  to  the  borrowing  companies. 
All  applicants  request  authority  to  lend 
to  the  Money  Pool,  but  only  Granite 
State,  Mass-Electric,  Narragansett, 
Transmission,  NE-Hydro,  Hydro- 
TransCorp.  NEP,  and  NEPSCO  propose 
to  borrow  from  the  Money  Pool.  Loans 
by  the  Money  Pool  may  or  may  not  be 
evidenced  by  notes.  The  interest  rate  for 
such  loans  will  be  the  monthly  average 
of  the  rate  for  high  grade  30-day 
commercial  paper  sold  through  dealers 
by  major  corporations  as  published  in 
the  Wall  Street  Journal.  Although  there 
is  no  fixed  maturity  date  for  loans  made 
by  the  Money  Pool,  such  loans  are 
payable  on  demand,  and  may  be  prepaid 
without  penalty. 

Mass-Electric,  Narragansett,  and  NEP 
propose  to  issue  and  to  sell  commercial 
paper  ("Commercial  Paper")  directly  to 
one  or  more  nationally  recognized 
commercial  paper  dealers  ("CP 
Dealers").  Initially,  the  CP  Dealer  will 
be  the  First  Boston  Corporation  and/or 
Merrill  Ljmch  Money  Markets 
Incorporated. 

The  Commercial  Paper  will  satisfy  the 
requirements  of  Section  3(a)(3)  of  the 
Securities  Act  of  1993.  will  be  in  the 
form  of  unsecured  promissory  notes 
having  varying  maturities  of  not  to 
exceed  270  days,  and  will  be  in 
denominations  of  not  less  than  $50,000. 
Prepayment  prior  to  maturity  will  be 
prohibited. 

The  CP  Dealer  will  purchase  the 
Commercial  Paper  from  the  issuer  at  a 
discount  which  will  not  be  excess  of  the 
discount  then  prevailing  for  commercial 
paper  of  comparable  quality  and 
maturity  which  is  sold  by  public  utility 
issuers  to  commercial  paper  dealers. 
The  CP  Dealer  will  initially  reoffer  the 
commercial  paper  at  the  discount  rate 
not  more  than  Vs  of  1%  per  annum  less 
than  the  prevailing  discount  rate  to  the 
issuer. 

The  efl^ective  interest  cost  to  the  issuer 
of  Commercial  Paper  will  generally  not 
exceed  the  effective  interest  cost  of  the 
base  lending  rate  at  the  First  National 
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Bank  of  Boston  ("Bank").  However,  the 
effective  interest  cost  of  such  paper  is 
based  on  the  supply  of,  and  the  demand 
for,  that  and  similar  quality  paper  at  the 
time  of  sale,  and  the  interest  cost  has 
from  time  to  time  exceeded  that  of  the 
base  lending  rate  for  brief  periods. 
While  it  is  not  anticipated  that  the 
effective  annual  cost  of  borrowing 
through  Ck)mmercial  Paper  will  exceed 
the  annual  base-rate  borrowing  from  the 
Bank,  in  order  to  obtain  maximum 
flexibility.  Commercial  Paper  with  a 
maturity  of  not  than  90  days  may  be 
issued  with  an  effective  cost  in  excess 
of  the  then-existing  lending  rate. 

West  Texas  Utilities  Company  (70- 
8265) 

West  Texas  Utilities  Company 
C'WTU"),  301  Cypress  Street,  Abilene, 
Texas  79601-5820,  an  eclectic  public- 
\ilility  subsidiary  company  of  Central 
and  South  West  Corporation,  a 
registered  holding  company,  has  filed 
an  application-declaration  under 
Sections  6(a),  7,  9(a),  10  and  12(c)  of  the 
Act  and  Rules  42,  50  and  50(a)(5) 
thereunder. 

WTU  proposes  to  issue  and  sell  up  to 
an  aggregate  principal  amount  of  $45 
million  of  first  mortgage  bonds  ("New 
Bonds"),  in  one  or  more  series,  from 
time  to  time  through  December  31. 
1996.  The  New  Bonds  will  have 
maturities  of  not  less  than  five  years  nor 
more  than  forty  years.  WTU  estimates 
that  the  New  Bonds  will  be  issued  at  an 
interest  rate  between  4.5%  and  8.5% 
depending  on  market  conditions  and 
maturity,  and  in  no  event  will  the 
interest  rate  on  the  New  Bonds  exceed 
11%. 

The  New  Bonds  will  be  issued  under 
WTU's  indenture  dated  August  1, 1943, 
to  Harris  Trust  and  Savings  Bank  and  J. 
Bartolini,  as  Trustees,  as  amended  and 
supplemented,  ("Indenture")  and 
secured  by  a  Rrst  lien  on  substantially 
all  of  the  properties  now  owned  and 
hereafter  acquired  by  WTU,  except  for 
properties  specifically  excepted  from 
such  liens.  The  New  Bonds  will  be 
issued  under  one  or  more  new 
supplements  to  the  Indenture  and  will 
be  authenticated  against  available 
unused  net  expenditures  for  bondable 
property  and/or  previously  retired  first 
mortgage  bonds. 

The  proceeds  from  the  sale  of  the  New 
Bonds  will  be  used  principally  to 
redeem  all  or  a  portion  of  one  or  more 
series  of  WTU's  outstanding  first 
mortgage  bonds  including  $12  million 
aggregate  principal  amount  of  Series  G 
Bonds,  7V4%,  due  January  1. 1999 
("Series  G  Bonds")  and  $23  million 
aggregate  principal  amount  of  Series  H 
Bonds,  7%%,  due  July  1,  2003  ("Series 


H  Bonds"),  at  the  then  current  general 
redemption  price  (currently,  101.25% 
and  102.61%  of  the  principal  amount  of 
the  Series  G  Bonds  and  Series  H  Bonds, 
respectively),  plus  accrued  and  unpaid 
interest  to  the  redemption  date 
(collectively,  "Old  Bonds").  The  Series 
G  Bonds  and  Series  H  Bonds  were 
issued  in  1969  and  1973,  respectively, 
under  the  Indenture  and  are  currently 
refundable  pursuant  to  their  terms. 

Any  net  proceeds  not  used  for  the 
redemption  or  repurchase  of  the  Old 
Bonds  will  be  used  to  repay  outstanding 
short-term  borrowings  incurredfor 
exj)ected  to  be  incurred  primarily  to 
finance  construction  expenditures,  to 
provide  working  capital  or  for  other 
general  corporate  purposes.  In  the  event 
the  proceeds  from  the  issuance  of  the 
New  Bonds  are  less  than  the  amount 
required  to  redeem  all  of  the  Old  Bonds, 
WTU  will  pay  a  portion  of  the 
redemption  price  from  internally 
generated  funds  or  available  short-term 
borrowings. 

WTU  shall  not  redeem  the  Old  Bonds 
with  the  proceeds  of  the  sale  of  the  New 
Bonds  unless  the  estimated  present 
value  savings  derived  from  the  net 
difference  between  interest  payments  on 
a  hypothetical  new  issue  of  bonds  of  a 
maturity  comparable  to  the  maturity 
remaining  on  the  Old  Bonds  is,  on  an 
after-tax  basis,  greater  than  the  present 
value  of  all  redemption  and  issuance 
costs,  assuming  a  discount  rate  based  on 
the  estimated  interest  rate  on  the  New 
Bonds  ("Net  Present  Value  Savings").  If 
the  New  Bonds  are  issued  with 
comparable  maturities  to  the  Old  Bonds 
being  redeemed,  then  Net  Present  Value 
Savings  will  be  generated.  However, 
given  the  current  low  rates  of  interest, 
WTU  may  wish  to  extend  the  maturities 
of  the  New  Bonds  beyond  the  maturities 
of  the  Old  Bonds,  in  which  case  WTU 
may  not  realize  Net  Present  Value 
Savings. 

WTU  requests  authority  to  sell  the 
New  Bonds  either  (1)  Under 
competitive  bidding  pursuant  to  Rule  50 
or,  in  the  case  of  a  delayed  or 
continuous  offering  and  sale  pursuant  to 
Rule  415  under  the  Securities  Act  of 
1933,  as  amended,  the  alternative 
competitive  bidding  procedures  as 
modified  by  the  Commission's 
Statement  of  Policy  dated  September  2. 
1982  (HCAR  No.  22623);  or  (2)  in  a 
negotiated  transaction  with 
imderwriters  or  agents  under  an 
exception  from  the  requirements  of 
competitive  bidding  imder  Rule 
50(a)(5).  Therefore,  WTU  requests 
authority  to  enter  into  negotiations  with 
potentid  underwriters  with  respect  to 
the  interest  rate,  redemption  provisions 
and  other  terms  and  conditions 


applicable  to  the  New  Bonds.  It  may  do 
so. 

WTU  proposes  to  deviate  from  the 
Commission's  Statement  of  Policy 
Regarding  First  Mortgage  Bonds  Subject 
to  the  Public  Utility  Holding  Company 
Act  of  1935  (HCAR  No.  13105,  February 
16, 1956,  as  amended  by  HCAR  No. 
16369.  May  8, 1969).  WTU  requests 
authority  to  include  in  the  terms  of  the 
New  Bonds  provisions  that  they  will 
either:  (1)  Not  be  redeemable  at  WTU's 
option  for  a  period  of  up  to  a  maximum 
of  fifteen  years;  or  (2)  be  issued  with  a 
refunding  restriction  that  WTU  would 
not  be  permitted  to  refund  the  New 
Bonds  with  lower  cost  debt  securities 
for  a  specified  period  not  exceeding 
fifteen  years.  The  exact  terms  of  any 
redemption  or  refunding  restrictions 
would  be  determined  at  or  about  the 
time  of  sale  of  the  New  Bonds.  WTU 
further  proptoses  to  issue  the  New  Bonds 
with  or  without  a  sinking  or  retirement 
fund  and  requests  a  waiver  from  the 
requirement  of  a  limitation  on 
dividends. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  93-24746  Filed  10-7-93;  8:45  am] 
Boimo  cooe  wio-oi-m 


DEPARTMEffr  OF  STATE 
Office  of  the  Secretary 
[Public  Notice  1878] 
Detennination  Sudan 

On  August  12. 1993.  Secretary  of  State 
Warren  Qiristopher  made  the  following 
determination: 

"In  accordance  with  section  6(j)  of  the 
Export  Administration  Act  (50  U.S.C. 
App.  2405  (j)),  I  hereby  determine  that 
Sudan  is  a  coimtry  which  has 
repeatedly  provided  support  for  acts  of 
international  terrorism.  The  list  of  6(j) 
countries  as  of  this  time  therefore 
includes  Cuba,  Iran,  Iraq,  Libya,  North 
Korea,  Sudan  and  Syria." 
Warren  Ghristopher, 
Secretary  of  State. 
(FR  Doc.  93-24838  Filed  10-7-93;  8:45  am) 

BILUNO  cooe  471»-ie-M 


[Public  Notlee  1877] 

Advisory  Committee  on  Historical 
Diplomatic  Documentation;  Meeting 

The  Advisory  Committee  on 
Historical  Diplomatic  Documentation 


^. 


52524 


Federal  Re^ster  /  Vol.  58.  No.  194  /  Friday,  October  8.  1993  I  Notices 


will  meet  November  4-5. 1993,  at  9  a.m. 
in  the  Department  of  State. 

The  Committee  will  meet  in  open 
session  from  9  a.m.  on  the  morning  of 
Thursday.  November  4. 1993.  until  noon 
of  that  day.  in  room  120S.  Main  State. 
The  remainder  of  the  Committee's 
sessions,  until  the  end  of  this  session  on 
Friday.  November  5.  at  2  p.m.,  including 
several  subcommittee  meetings  on 
November  3.  will  be  closed  to  the  public 
in  accordance  with  section  10(d)  of  the* 
Federal  Advisory  Committee  Act  (P.L. 
92-463).  h  has  been  determined  that 
discussions  during  these  portions  of  the 
meeting  will  involve  consideration  of 
matters  not  subject  to  public  disclosiire 
under  5  U.S.C  5S2b(c)(l).  and  that  the 
public  interest  requires  that  such 
activities  will  be  withheld  from 
disclosure. 

Questions  concerning  the  meeting 
should  be  directed  to  William  Z.  Siany. 
Executive  Secretary.  Advisory 
Committee  on  Historical  Diplomatic 
Documentation.  Department  of  State. 
Office  of  the  Historian.  Washington.  DC 
20520.  telephone  (202)  663-1123. 

"^  Dated:  October  4. 1993. 
William  Z.  Slany, 

Executive  Secretary. 

IFR  Doc  93-24839  Filed  10-7-93;  8:45  am) 

BILUNQ  OOOK  4710-1  t-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  October 
1.1993 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  61ing. 
Docket  Number:  49156 
Date  filed:  September  30. 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  Comp  Telex  Mail  Vote  649. 

Amend  Mileage  Manual 
Proposed  Effective  Date:  November  1. 

1993 
Docket  Number:  49157 
Date  filed:  September  30. 1993 
Parties:  Members  of  the  international 

Air  Transport  Association 
Subject:  TC3  Telex  Mail  Vote  650. 

lapan-Singapore  fares 
Proposed  Effective  Date:  November  1, 

1993 
Docket  Number:  49158 
Date  filed:  September  30, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC3  Telex  Mail  Vote  648. 

Taiwan-Japan  fares,  r-1 — 070t  &  r-2 — 

065t 


Proposed  Effective  Date:  January  1 ,  1994 
PhylliaT.Kaylw, 

Chief.  Documentaiy  Services  Division. 
[FR  Doc  93-24796  Filed  10-7-93: 8:45  am] 

BtUMQ  OOOC  4t1»-«2-P 


Order  Adjusting  International  Cargo 
Rate  RexibWty  Level 

Policy  Statement  PS-109. 
implemented  by  Regulation  ER-1322  of 
the  Qvil  Aeronautics  Board  and 
adopted  by  the  Department,  established 
geographic  zones  of  cargo  pricing 
flexibility  within  which  certain  cargo 
rate  tariffs  filed  by  carriers  would  be 
subject  to  suspension  only  in 
extraordinary  circumstances. 

The  Standard  Foreign  Rate  Level 
(SFRL)  fw  a  particular  market  is  the  rate 
in  effect  on  April  1. 1962.  adjusted  for 
the  cost  experience  of  the  carriers  in  the 
applicable  ratemaking  entity.  The  first 
adjustment  was  effective  April  1, 1983. 
By  Order  93-7-41.  the  Department 
established  the  currently  effective  SFRL 
adjustments. 

In  establishing  the  SFRL  for  the  two- 
month  period  begiiming  October  1. 
1993.  we  have  projected  non-fuel  costs 
based  on  the  year  ended  June  30. 1993 
data,  and  have  determined  fuel  prices 
on  the  basis  of  the  latest  available 
experienced  monthly  fuel  cost  levels  as 
reported  to  the  Department. 

By  Order  93-9-38  cargo  rates  may  be 
adjusted  by  the  following  adjustment 
factors  over  the  April  1, 1982  level: 

Atlantic  1.1756 

Western  Hemisphere — ~       1.1151 

Pacific 1.4702 

For  further  information  contact:  Keith 
A.  Shangraw  (202)  366-2439. 

By  the  Department  of  Transportatioti: 

Dated:  September  30. 1993. 
Patrick  V.  Murphy. 

Acting  Assistant  Secretary  for  Policy  and 
International  Affairs. 

[PR  Doc.  93-24794  Filed  10-7-93:  8:45  am) 
BiLLflno  cooc  n\9-a-p 

[Docket  3755^ 

Order  Adjusting  the  Standard  Foreign 
Fare  Level  Index 

The  International  Air  Transportation 
Competition  Act  (lATCA).  Public  Law 
96-192.  requires  that  the  Department,  as 
successor  to  the  Civil  Aeronautics 
Board,  establish  a  Standard  Foreign  Fare 
Level  (SFFL)  by  adjusting  the  SFFL  base 
periodically  by  percentage  changes  in 
actual  operating  costs  per  available  seat- 
mile  (ASM).  Order  80-2-69  established 
the  first  interim  SFFL,  and  Order  93-7- 
43  established  the  currently  effective 


two-month  SFFL  applicable  througb 
September  30. 1993. 

m  establishing  the  SFFL  for  the  two- 
month  period  beginning  October  1, 
1993,  we  have  projected  non-fuel  costs 
based  (HI  the  year  ended  Jime  30, 1993 
data,  and  have  determined  fuel  prices 
on  the  basis  of  the  latest  available 
experienced  monthly  fuel  cost  levels  as 
reported  to  the  Department. 

By  Order  93-9-37  fares  may  be 
increased  by  the  following  adjustment 
factors  over  the  October  1979  level: 

Atlantic 1.4375 

Latin  America  ^ — ......^-..^_....         1.S427 

Pacific — ...... ..^.-..^.....^         1.S922 

Canada ~ ^ .         1.4185 

For  further  information  contact:  Keith 
A.  Shangraw  (202)  366-2439. 

By  the  Department  of  Transportation. 

Dated:  September  30, 1993. 
Patridi  V.  Murphy, 

Acting  Assistant  Secretary  for  Policy  and 
International  Affairs. 
IFR  Doc.  93-24795  Filed  10-7-93: 8:45  am) 

BIUMQ  cooc  4»1»-«2-M 


Coast  Guard 
[GQO-03-065] 

National  Boating  Safety  Advisory 
Council;  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  app.  1).  notice  is 
hereby  given  of  a  meeting  of  the 
National  Boating  Safety  Advisory 
Coimcil  to  be  held  on  Monday  and 
Tuesday,  November  1  and  2, 1993.  at 
the  Adam's  Mark  Hotel.  430  South 
Gulfview  Boulevard.  Clearwater  Beach, 
Florida,  beginning  at  8:45  a.m.  and 
ending  at  4  p.m.  The  agenda  for  the 
meeting  will  be  as  follows: 

1.  Review  of  action  taken  at  the  51st 
meeting  of  the  Council. 

2.  Executive  Director's  Report. 

3.  Multiple-Use  Waterways 
Subcommittee  Report. 

4.  Personal  Watercraft  Definition  and 
Requirements  Subcommittee  Report. 

5.  Overview  of  the  National  Marine 
Sanctuaries  Program. 

6.  Presentation  on  the  National 
Transportation  Safety  Board  (NTSB) 
Study  on  Recreational  Boating  Safety. 

7.  Report  of  the  Subcommittee  for  the 
Review  of  the  National  Transportation 
Safety  Board  Recreational  Boating 
Safety  Study,  and  Council  Discussion. 

8.  Report  on  Inflatable  Personal 
Flotation  Devices  (PFDs)  and  other  PFD 
Issues. 

9.  Report  on  the  National  Association 
of  State  Boating  Law  Administrators 
Annual  Conference. 
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10.  Presentation  on  Field  Sobriety 
Test  Validation. 

11.  Report  on  the  Role  of  Voluntary 
Safety  Standards. 

12.  Chairman's  Session. 
Attendance  is  open  to  the  interested 

public.  With  advance  notice,  members 
of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  oral  statements 
should  so  notify  the  Executive  Director 
no  later  than  the  day  before  the  meeting. 
Any  member  of  the  public  may  present 
a  written  statement  to  the  Council  at  any 
time.  Additional  information  may  be 
obtained  from  Mr.  Albert  J.  Marmo, 
Executive  Director,  National  Boating 
Safety  Advisory  Coimdl,  U.S.  Coast 
Guard,  (G-NAB).  Washington.  DC 
20593-0001,  or  by  calling  (202)  267- 
1077. 

Dated:  October  5, 1993. 
WiUiam  J.  Ecker. 

Fear  Admiral.  U.S.  Coast  Guard.  Chief,  Office 
of  Navigation  Safety  and  Watenmy  Services. 
IFR  Doc.  93-24804  Filed  10-7-93;  8:45  am] 
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[QGD-e3-066] 

National  Boating  Safety  Advisory 
Council;  Sut>coinmittee  Meetings 

Pursuant  to  section  10  (a)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  1).  notice  is 
hereby  given  of  meetings  of  the  National 
Boating  Safety  Advisory  Council's 
Subcommittees  on  the  Review  of  the 
National  Transportation  Safety  Board 
Safety  Study  on  Recreational  Boating 
Safety.  Personal  Watercraft  Definition 
and  Requirements,  and  Muhiple-Use 
Waterways  to  be  held  on  Saturday, 
October  30, 1993.  at  the  Adam's  Mark 
Hotel,  430  South  Gulfview  Boulevard, 
Clearwater  Beach,  Florida,  between  1 
p.m.  and  5:30  p.m.  The  agenda  for  each 
meeting  mil  be  to  review  the  status  of 
various  projects  undertaken  by  the 
subcommittee  and  initiate  any  necessary 
new  tasks.  Attendance  is  open  to  the 
interested  public.  With  advance  notice, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  oral  statements 
should  so  notify  the  Executive  Director 
no  later  than  the  day  before  the  meeting. 
Any  member  of  the  public  may  present 
a  written  statement  to  the  Council  at  any 
time.  Additional  information  may  be 
obtained  from  Mr.  Albert  J.  Marmo, 
Executive  Director.  National  Boating 
Safety  Advisory  Council,  U.S.  Coast 
Guard,  (G-NAB),  Washington  DC 
20593-0001.  or  by  calling  (202)  287- 
1077. 


Dated:  October  S.  1993. 
WiUiam  J.  Ecker, 

Fear  Admiral,  U.S.  Coast  Guard,  Chief.  Office 
of  Navigation  Safety  and  Watervmy  Services 
IFR  Doc  93-24«OS  Filed  10-7^93;  8:45  am) 
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Federal  Aviation  Administration 

RICA,  Inc.;  Twenty-Seventh  Meefting  of 
Special  Committee  159 

Minimum  Operational  Performance 
Standards  for  Airborne  Navigation 
Equipment  Using  Global  Positioning 
System  (GPS) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L 
92-463,  5  U.S.C,  Appendix  I),  notice  is 
hereby  given  for  Special  Committee  159 
meeting  to  be  held  October  18-22. 1993, 
starting  at  9  ajn.,  in  the  RTCA 
Conference  Room  at  1140  Connecticut 
Avenue,  SW.,  Suite  1020,  Washington, 
DC  20036. 

Specific  Working  Groups  Sessions 

October  18 — Working  Group  5,  Fault 
Detection  and  Isolation 

October  19— Working  Group  2,  GPS/ 
GICAVAD 

October  20— Woriting  Group  3,  GPS/ 
Other  Navigation  Systems 

October  21— Woriang  Group  4, 
Precision  Landing  Guidance  &  Airport 
Surface  Surveillance 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks;  (2)  Approval  of  summary  of  the 
twenty-sixth  meeting;  (3)  Review 
working  group  (WG)  progress  and 
identify  issues  for  resolution  (a)  GPS/ 
GLONASS  (WGl)  (b)  GPS/GiaWAD 
(WG2)  (c)  GPS/Other  Navigation 
Systems  (WG3)  (d)  GPS/precision 
Landing  Guidance  and  Airport  Surfoce 
Surveillance  (WG4)  (e)  Fault  Detection 
and  Isolation  (WG5)  (f)  Interference  (Ad 
Hoc);  (4)  Review  of  EUROCAE  activities; 

(5)  Assignment/review  of  future  work; 

(6)  Other  business  (7)  Date  and  place  of 
next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  presoit  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue. 
NW.,  Suite  1020.  Washington.  DC 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 


Issued  in  Washington.  DC.  on  September 
28. 1993. 

Joyce  |.  GilleB. 

Designated  Officer. 

IFR  Doc  93-24788  Filed  10-7-^3;  8:45  am) 
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RTCA,  Inc.;  Second  Meeting  of  Special 
Committee  180 

Design  Assurance  Guidance  for 
Complex,  Electronic  Hardware  Used  in 
Airborne  Systems 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463, 5  U.S.C.  Appendix  I),  notice  is 
hereby  given  for  Special  Committee  180 
meeting  to  be  held  October  25-26. 1993, 
starting  at  9:30  a.m..  in  the  RTCA 
Conference  Room  1140  Connecticut 
Avenue,  SW.  Suite  1020,  Washington, 
DC  20036. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Discussion  of  lessons 
learned  from  SC-167;  (2)  Finalize  Terms 
of  Reference  Revision;  (3)  Identify  goals, 
develop  work  program  and  examine 
milestones;  (4)  Assign  tasks;  (5)  Review 
recruitment  of  other  support;  (6)  Review 
status  of  EUROCAE  involvement;  (7) 
Other  business;  (8)  Date  and  place  of 
next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Papons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue. 
NW.  Suite  1020.  Washington.  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC.  on  September 
28. 1993. 

Joyce  J.  GiDea:^'^ 

Designated  Officer. 

IFR  Doc.  93-24789  Filed  10-7-93;  8:45  am) 
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Research,  Engineering  and 
Development  Advisory  Committee; 
Open  Systems  Development 
Sut>committee 

Pursuant  to  section  10(A)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-362:  5  U.S.C  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the  Open 
Systems  Development  Subcommittee  of 
the  Federal  Aviation  Administration 
Research,  Engineering  and  Development 
Advisory  Committee  to  be  held  on 
Friday,  November  5, 1993.  at  9  a.m.  The 
meeting  will  take  place  at  TRW,  12900 
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Federal  Systems  Park  Drive,  Fairfax,  VA 
22033,  in  Conference  Room  7150-C. 

The  purpose  of  this  meeting  is  to 
review  preliminary  findings  and 
recommendations  of  the  Open  Systems 
Development  Subcommittee  in 
preparation  for  the  development  of  a 
report  to  be  made  to  the  members  of  the 
fuU  advisory  committee  prior  to  final 
recommendations  on  Open  Systems 
being  submitted  to  the  Federal  Aviation 
Administration. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Subcommittee 
Chairman,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  wishing  to  present  oral 
statements,  obtain  information,  or  plan 
to  access  the  building  to  attend  the 
meeting  should  contact  Mrs.  Eleanor 
Dex  at  TRW,  telephone  (703)  968-1700. 

Members  of  the  public  may  present  a 
written  statement  to  the  subcommittee 
at  any  time. 

Issued  in  Washington,  DC,  on  October  4, 
1993. 
Martin  T.  Pozesky, 

Executive  Director,  Hesearch,  Engineering  and 

Development  Advisory  Committee. 

IFR  Doc.  93-24790  Filed  10-7-93;  8:45  am) 
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RIGA,  inc.;  Sixth  Meeting  of  Speciai 
Committee  176 

Airborne  Lomn-CArea  Navigation 
Equipment 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L 
92-463,  5  U.S.C..  Appendix  I),  notice  is 
hereby  given  for  Special  Committee  176 
meeting  to  be  held  October  4, 1993, 
starting  at  9  a.m.,  in  the  RTCA 
Conference  Room  at  1140  Connecticut 
Avenue,  SW.,  Suite  1020,  Washington, 
DC  20036. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  (Chairman's  Remarks:  (2) 
Approval  of  the  simimary  of  the  fifth 
meeting;  (3)  Review  Draft  Change  No.  1 
to  RTCA/DO-194;  (4)  Review  ways  to 
improve  Loran  coverage  and  accuracy; 
(5)  Assignment  of  tasks;  (6)  Other 
business;  (7)  Date  and  place  of  next 
meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 


statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue. 
NW..  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington,  DC.  on  September 
28, 1993. 
Joyce  J.  Gillen, 

Designated  Officer. 

[FR  Doc.  93-24791  Filed  10-7-93;  8:45  am] 
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RTCA,  Inc.;  Eighth  Meeting  of  Special 
Committee  178 

Requirements  for  Aircraft  Ground 
Surface  Position  Sensors 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463.  5  U.S.C.  Appendix  I),  notice  is 
hereby  given  for  Special  Committee  178 
meeting  to  be  held  November  8-9, 1993. 
starting  at  9  a.m..  in  the  RTCA 
Conference  Room  at  1140  Connecticut 
Avenue.  SW.,  Suite  1020,  Washington, 
DC  20036. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks;  (2)  Review  and  approval  of 
meeting  agenda;  (3)  Approve  summary 
of  the  seventh  meeting  held  September 
■  21-22.  RTCA  Paper  No.  418-93/SC178- 
34  (enclosed);  (4)  Review  draft  report. 
Review  each  item  and  make  additions, 
deletions,  changes  as  required;  (5) 
Breakout  sessions  if  needed;  (6)  Recap 
of  session;  (7)  Other  business;  (8)  Date 
and  place  of  next  meeting. 

Attendance  is  open  to  tne  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington.  DC 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington,  DC,  on  September 
28, 1993. 
Joyoe  J.  GiUen, 
Designated  Officer. 
IFR  Doc.  93-24792  Filed  10-7-93;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Pubiic  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

October  1, 1993. 

The  Department  of  the  Treasury-  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Aimex. 
1500  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20220. 

Internal  Revenue  Service 

0MB  Number:  1545-0003 

Fonn  Number  IRS  Forms  SS-4  and  SS- 

4PR 
Type  o/fleWew:  Revision 

Title:  Application  for  Employer 
Identification  Number  (SS--4); 
SoUcitud  de  Numero  de  Identificacion 
Patronal  (SS-4PR) 

Description:  Taxpayers  required  to  have 
an  identification  number  for  use  on 
any  return,  statement,  or  other 
document  must  prepare  and  file  Form 
SS-4  or  Form  SS-4PR  (Puerto  Rico 
only)  to  obtain  a  number.  The 
information  is  used  by  the  Internal 
Revenue  Service  and  the  Social 
Security  Administration  in  tax 
administration  and  by  the  Bureau  of 
the  Census  for  business  statistics. 

Respondents:  Individuals  or 
households.  State  or  local 
governments.  Farms.  Businesses  or 
other  for-profit.  Federal  agencies  or 
employees.  Non-profit  institutions. 
Small  businesses  or  organizations 

Estimated  Number  of  Respondents/ 
Recordkeepers:  3,217.362 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Fom»SS-4 


FomiSS-4PR 


Reujrdkeeping „ _ 

Learning  about  the  law  or  ttie  lomi 

Preparing  Vne  form 

Copying,  assembling,  and  sending  the  form  to  ttw  IRS 


7  minutes  . 
18  minutes 
44  minutes 
20  minutes 


7  minutes. 
20  minutes. 
44  minutes. 
20  minutes. 
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Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  4,761.932 
hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571. 1111  Constitution 
Avenue.  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001.  New  Executive 
Office  Building.  Washington,  DC 
20503. 

Uis  K.  Holland. 

Departmental  ReportsManagpment  Officer. 

IFR  Doc  93-24799  Filed  10-7-93;  8:45  am) 
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Public  Information  Collection 
Requirements  Sut)mitted  to  OMB  for 
Review 

October  4. 1993. 

The  Department  of  Treasury  has 
submitted  the  follov^ng  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
^  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  (A)tained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue.  NW., 
Washington.  DC  20220. 

Customs  Service 

OMB  Number;  1515-0088 

Form  Number:  None 

Tyjpe  of  Review:  Extension 

Title:  Foreign  Assembler's  Declaration 

(with  Endorsement  of  Importer) 
Description:  This  information  is  needed 

to  substantiate  a  claim  for  duty-free 

treatment  of  U.S.  fabricated 

components  sent  abroad  for  assembly 

and  subsequently  return  to  the  United 

States, 
flespondents;  Individuals  or 

households.  Businesses  or  other  for- 
profit.  Small  businesses  or 

organizations 
Estimated  Number  of  Respondents/ 

Recordkeepers:  2,730 
Estimated  Burden  Hours  Per 

Respondent/Recordkeeper:  50 

minutes 
Frequency  of  Response:  Other  (wdth 

every  importation  of  merchandise 

under  this  tariff  classification). 
Estimated  Total  Reporting  Burden: 

283,469  hours. 
Clearance  Officer  Ralph  Meyer  (202) 

927-1552.  U.S.  Customs  Service. 


Paperwork  Management  Branch. 
Room  6316, 1301  Constitution 
Avenue.  NW..  Washington,  DC  20229. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget.  Room  3001.  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lob  K.  Holland. 

Departmental  Reports,  Management  Officer. 

(FR  Doc.  93-24800  Filed  10-7-93;  8:45  am) 
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UNITED  STATES  SENTENaNG 
COMMISSION 

Revisions  to  the  Sentencing 
Guidelines  for  the  United  States  Courts 

AGENCY:  United  States  Sentencing 

Commission. 

ACTION:  Notice  of  final  action  regarding 

amendments  to  sentencing  guidelines 

and  policy  statements  effiective 

November!,  1993. 

SUMMARY:  The  Sentencing  Commission' 
hereby  gives  notice  of  several  actions 
taken  pursuant  to  its  authority  under 
section  217(a)  of  the  Comprehensive 
Crime  Control  Act  of  1984  (28  U.S.C. 
994  (a)  and  (u)).  The  Commission  has 
reviewed  amendments  submitted  to 
Congress  on  April  29, 1993.  that  may 
result  in  a  lower  guideline  range  and 
has  designated  five  such  amendments 
for  inclusion  in  policy  statement 
§1B1.10  (Retroactivity  of  Amended 
Guideline  Range).  The  Commission  also 
has  made  several  commentary 
amendments,  explaining  how  particular 
guidelines  are  intended  to  be  applied, 
and  miscellaneous  additions  and 
corrections  to  the  Statutory  Index. 
Finally,  the  Commission  has  made  a 
number  of  minor  editorial  revisions  to 
the  Guidelines  Manual. 

DATES:  The  Commission  has  specified 
an  effective  date  of  November  1, 1993, 
for  these  actions. 

FOR  FURTHER  INFORMATION  CONTACT. 
Michael  Courlander.  Public  Information 
Specialist,  Telephone:  (202)  273-4590. 
SUPPl^MENTARY  INFORMATION:  The 
United  States  Sentencing  Commission  is 
an  independent  agency  in  the  judicial 
branch  of  the  U.S.  Government,  The 
Commission  is  empowered  by  28  U.S.C. 
994(a)  to  promulgate  sentencing 
guidelines  and  policy  statements  for 
federal  sentencing  courts.  Sections  994 
(o)  and  (p)  of  title  28.  United  States 
Code,  further  direct  the  Commission  to 
periodically  review  and  revise 
guidelines  and  policy  statements 
previously  promulgated,  and  require 
that  guideline  amendments  be 


submitted  to  Congress  for  review. 
Absent  action  of  the  Congress  to  the 
contrary,  guideline  amendments  become 
effective  following  180  days  of 
Congressional  review  on  the  date 
specified  by  the  Commission  (i.e.. 
November  1, 1993).  Unlike  new 
guidelines  and  amendments  thereto 
issued  pursuant  to  28  U.S.C.  994  (a)  and 
(p).  sentencing  policy  statements, 
commentary,  and  amendments  thereto 
promulgated  by  the  Commission  are  not 
required  to  be  submitted  to  Congress  for 
180  days'  review  prior  to  their  taking 
effect. 

In  connection  with  its  ongoing  review 
of  the  Guid^ines  Manual,  the 
Commission  continues  to  welcome 
comment  on  any  aspect  of  the 
sentencing  guidelines,  policy 
statements,  and  official  commentary. 
Comments  should  be  sent  to:  The 
United  States  Sentencing  Commission. 
One  Columbus  Circle,  NE.,  suite  2-500. 
South  Lobby,  Washington,  DC  20002- 
8002.  Attn:  Office  of  Communications. 

Authority:  Section  217(a)  of  the 
Comprehensive  Crime  Control  Act  of  1984 
(28  U.S.C  994(a)). 

WUliam  W.  Wilkins.  Jr.. 
Qiairman. 

Additional  Commentary  Amendments 
and  Modifications  to  the  Statutory 
Index 

1.  Amendment:  The  Commentary  to 
§2D1.1  captioned  "Application  Notes" 
is  amended  in  Note  16  by  inserting  the 
following  at  the  end: 

"Example:  A  defendant,  who  the  court 
finds  meets  the  criteria  for  a  downward 
departure  under  this  provision,  has  a  Chapter 
Two  offense  level  of  40,  a  2-level  reduction 
for  a  minor  role  from  §  3B1.2,  and  a  3-levei 
reduction  for  acceptance  of  responsibility 
from  §  3E1.1.  His  final  offense  level  is  35.  If 
the  defendant's  Chapter  Two  offense  level 
had  been  36,  the  2-level  reduction  for  a 
minor  role  and  3-level  reduction  for 
acceptance  of  responsibility  would  have 
resulted  in  a  final  offense  level  of  31. 
Therefore,  under  this  provision,  a  downward 
departiire  not  to  exceed  4  levels  (from  level 
35  to  level  31)  would  be  authorized.". 

Reason  for  Amendment:  This 
amendment  adds  an  example  to  clarify 
the  operation  of  Application  Note  16  of 
§  2D1.1.  an  application  note  added  this 
amendment  cycle.  The  effective  date  of 
this  amendment  is  November  1, 1993. 

2.  Amendment:  Appendix  A 
(Statutory  Index)  is  amended  in  the 
second  paragraph  of  the  introduction  by 
deleting  "or  an  attempt"  and  inserting 
in  lieu  thereof  ".  attempt,  or 
solicitation". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  the  following  at 
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the  appropriate  place  by  title  and 
section: 


••16U.S.CS742j-l(a) 

2Q2.1". 

••16       U.S.C        S773e(a)(2). 

2A2.4". 

(3).(4).(6) 

"16  U.S.C.  S  773g 

2A2.4", 

"16U.S.CS916C 

2Q2.1". 

•16  U.S.C  S916f 

2Q2.1  ". 

••16       U.S.C       S973c(a)(8). 

2A2.4'. 

(10).(11).(12) 

••16  U.S.C  S973e 

2A2.4", 

"16    U.S.C     §1417(a)(5).(6). 

2A2.4^'. 

(bM2) 

•16  use  §3606 

2A2.4". 

•16       use       §3637(aM2). 

2A2.4". 

(3).(4).{6).(c) 

"16  U.S.C  §4223 

2Q2.1 ', 

"16  U.S.C  §4224 

^Q2.1'. 

"16  U.S.C  §  4910(a) 

2Q2.1", 

"16  U.S.C  §  4912(a)(2)(A) 

2Q2.1", 

"16       U.S.C       §  50O9(5),(6), 

2A2.4". 

(7).{8) 

•16  U.S.C  §  5010(b) 

2A2.4", 

'18  U.S.C  §43 

2B1.3". 

"18  U.S.C  §228 

2J1.1'. 

•18  U.S.C  §  924(h) 

2K2.1', 

"18  use  §2119 

2B3.1', 

"18  U.S.C  §2322 

2B6.1". 

'•22  U.S.C  §2197(n) 

2F1.1", 

"26  U.S.C  §7208 

2F1.1". 

"26  U.S.C   §  7212(a)   (omni- 

2)1.2, 

bus  clause) 

2T1.1 

"26  use  §7232 

2F1.1". 

"29  use  §530 

2B3.2". 

•29  U.S.C  §1131 

2E5.3'^. 

"30       U.S.C       §  1461(a)(3). 

2A2.4". 

(4).(5).(7) 

••30  use  §1463 

2A2.4". 

"42U.S.C§1973gg-10 

2H2.1", 

"42       U.S.C       §9151(2).(3). 

2A2.4". 

(4),(5). 

"42  U.S.C  §  9152(d) 

2A2.4". 

"46     use     App.     §  1707a 

2B1.1". 

(n(2) 

••49  U.S.C  App.  §  1687(g) 

2B1.3" 

Appendix  A  (Statutory  Index)  is 

amended  by  deleting: 

"7U.S.e§13(a) 

2B1.1 

7U.S.C§13(b) 

2F1.1 

7  use  §  13(c) 

2F1.1 

7  use  §  13(e) 

2F1.2", 

and  inserting  in  lieu  thereof: 

"7  use  §  13(a)(1) 

2B1.1 

7  U.S.e§  13(a)(2) 

2F1.1 

7  U.S.C  §  13(a)(3) 

2F1.1 

7  U.S.C  §  13(a)(4) 

2F1.1 

7  U.S.C  §  13(c) 

2C1.3 

7  U.S.C  §  13(d) 

2F1.2 

7  U.S.C  §13(0 

2F1.2"; 

In  the  lines  referenced  to  15  U.S.C 
§§  1172, 1173, 1174, 1175.  and  1176  by 
deleting  "2E3.3"  and  inserting  in  lieu 
thereof  "2E3.1"; 

In  the  lines  referenced  to  16  U.S.C. 
§§  1029  and  1030  by  deleting  "2A2.2, 
2A2.3,  2Q2.1"  and  inserting  in  lieu 
thereof  "2A2.4": 

In  the  line  referenced  to  16  U.S.C. 
§  1857(1)(D)  by  deleting  •'2A2.3"  and 
inserting  in  lieu  thereof  "2A2.4"; 

In  the  line  referenced  to  16  U.S.C. 
§  1857(1)(E)  by  deleUng  "2A2.2.  2A2.3" 
and  inserting  in  lieu  thereof  "2A2.4"; 


In  the  line  referenced  to  16  U.S.C. 
§  1857(1)(F)  by  deleting  "2A2.3"  and 
inserting' in  lieu  thereof  "2A2.4"; 

In  the  line  referenced  to  16  U.S.C. 
§  1857(1)(H)  by  deleting  "2A2.2.  2A2.3" 
and  inserting  in  lieu  thereof  "2A2.4"; 

By  deleting:  "16  U.S.C. 
§1857(2)2Q2.1"; 

In  the  line  referenced  to  16  U.S.C. 
§  1859  by  deleting  "2A2.2,  2A2.3, 
2Q2.1"  and  inserting  in  lieu  thereof 
"2A2.4"; 

In  the  line  referenced  to  16  U.S.C 
§  2435(4)  by  deleting  "2A2.3"  and 
inserting  in  lieu  thereof  "2A2.4"; 

In  the  lines  referenced  to  16  U.S.C. 
§§2435(5).  2435(6).  2435(7).  and  2438 
by  deleting  "2A2.2,  2A2.3"  and 
inserting  in  lieu  thereof  "2A2.4"; 

In  the  line  referenced  to  18  U.S.C 
§  32(a).(b)  by  deleting  ••2A1.1-A2.3" 
and  inserting  in  lieu  thereof  •'2A1.1, 
2A1.2.  2A1.3.  2A1.4.  2A2.1.  2A2.2. 
2A2.3". 

In  the  lines  referenced  to  18  U.S.C. 
§§  201(b)(3)  and  201(b)(4)  by  deleting 
"2J1.8"  and  inserting  in  lieu  thereof 
"211.3"; 

In  the  lines  referenced  to  18  U.S.C. 
§§  471, 472, 473, 474. 476.  477.  478, 
479. 480. 481, 482. 483. 484.  485.  486. 
488.  493.  494.  497.  498.  499,  500.  502. 
503.  505.  506.  507.  508. 509.  510,  and 
513  by  deleting  "2B5.2"  and  inserting  in 
lieu  thereof  "2F1.1"; 

In  the  lines  referenced  to  18  U.S.C 
§§  553(a)(1)  and  553(a)(2)  by  deleting 
"231. 2"  and  inserting  in  lieu  thereof 
••2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§641  by  deleting  ",  2B1.2'"; 

In  the  line  referenced  to  18  U.S.C. 
§642  by  deleting  "285.2"  and  inserting 
in  lieu  thereof  ••2F1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§659  by  deleting  ",  2B1.2": 

In  the  line  referenced  to  18  U.S.C. 
§  662  by  deleting  "2B1.2"  and  inserting 
in  lieu  thereof  "2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§664  by  deleting  "2E5.2"  and  inserting 
in  lieu  thereof  "2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  666(a)(1)(C)  by  deleting  "18  U.S.C. 
§666(a)(l)(C)"and  inserting  in  lieu 
thereof  "18  U.S.C.  §  666(a)(2)"; 

In  the  line  referenced  to  18  U.S.C 
§  667  by  deleting  ".  2B1.2"; 

In  the  line  referenced  to  18  U.S.C. 
§  798  by  deleting  ".  2M3.6"; 

In  the  line  referenced  to  18  U.S.C 
§842(i)  by  deleting  "2K1.2"  and 
inserting  in  lieu  thereof  "2K1.1"; 

In  the  line  referenced  to  18  U.S.C 
§  844(h)  by  deleting  "2K1.4  (offenses 
committed  prior  to  November  18. 1988), 
2K1.6.  2K1.7"  and  inserting  in  lieu 
thereof  "2K2.4  (2K1.4  for  offenses 
committed  prior  to  November  18. 
1988)"; 


In  the  lines  referenced  to  18  U.S.C 
§§  1003  and  1010  by  deleting  "2B5.2,"; 

In  the  line  referenced  to  18  U.S.C. 
§  1024  by  deleting  "2B1.2"  and  inserting 
in  lieu  thereof  "2B1.1"; 

In  the  line  referenced  to  18  U.S.C 
§  1028  by  deleting  ",  2L2.3,  2L2.4"; 

In  the  line  referenced  to  18  U.S.C 
§  1082  by  deleting  "2E3.3"  and  inserting 
in  lieu  thereof  "2E3.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1084  by  deleting  "2E3.2"  and  inserting 
in  lieu  thereof  "2E3.1"; 

In  the  line  referenced  to  18  U.S.C 
§  1153  by  deleting  "2B2.2,"; 

In  the  line  referenced  to  18  U.S.C 
§  1163  by  deleting  ".  2B1.2"; 

In  the  lines  referenced  to  18  U.S.C. 
§§  1301, 1302, 1303, 1304. 1306.  and 
1511  by  deleting  "2E3.3"  and  inserting 
in  lieu  thereof  "2E3.1"'; 

In  the  line  referenced  to  18  U.S.C 
§  1541  by  deleting  "2L2.3"  and  inserting 
in  lieu  thereof  "2L2.1"; 

In  the  lines  referenced  to  18  U.S.C 
§§  1542, 1543,  and  1544  by  deleting 
"2L2.3,  2L2.4"  and  inserting  in  lieu 
thereof  "2L2.1,2L2.2"; 

In  the  line  referenced  to  18  U.S.C. 
§  1704  by  deleting  "2B5.2."; 

In  the  line  referenced  to  18  U.S.C. 
§  1708  by  deleting  "2B1.2,"; 

In  the  line  referenced  to  18  U.S.C. 
§  1716C  by  deleting  "2B5.2"  and 
inserting  in  lieu  thereof  "2F1.1": 

In  the  lines  referenced  to  18  U.S.C. 
§§  1852  and  1854  by  deleting  "2B1.2,"; 

In  the  line  referenced  to  18  U.S.C. 
§  1951  by  deleting  '•2E1.5"  and  inserting 
in  lieu  thereof  "2B3.1,  2B3.2.  2B3.3. 
2C1.1"; 

In  the  line  referenced  to  18  U.S.C 
§  1953  by  deleting  "2E3.3  '  and  inserting 
in  lieu  thereof  "2E3.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  2113(a)  by  deleting  "2B2.2"  and 
inserting  in  lieu  thereof  "2B2.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  2113(c)  by  deleting  ".  2B1.2"; 

In  the  lines  referenced  to  18  U.S.C. 
§§  2115.  2116.  2117.  and  2118(b)  by 
deleting  "2B2.2"  and  inserting  in  lieu 
thereof  "2B2.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  2154  by  deleting  "2M2.2"  and 
inserting  in  lieu  tiiereof  "2M2.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  2156  by  deleting  "2M2.4"  and 
inserting  in  lieu  thereof  "2M2.3"; 

In  the  line  referenced  to  18  U.S.C. 
§  2197  by  deleting  "2B5.2,"; 

In  the  line  referenced  to  18  U.S.C. 
§  2276  by  deleting  "2B2.2"  and  inserting 
in  lieu  thereof  "2B2.1"; 

In  the  lines  referenced  to  18  U.S.C 
§§2312  and  2313  by  deleting  ",  2B1.2"; 

In  the  lines  referenced  to  18  U.S.C 
§§  2314  and  2315  by  deleting  "2B1.2, 
2B5.2,"; 


In  the  lines  referenced  to  18  U.S.C. 
§§  2316  and  2317  by  deleting  ",  2B1.2"; 

In  the  lines  referenced  to  18  U.S.C. 
§§2318  and  2320  by  deleting  "285.4" 
and  inserting  in  lieu  thereof  "2B5.3"; 

In  the  line  referenced  to  20  U.S.C 
§  1097(a)  by  deleting  "2B5.2.": 

By  deleting: 

"21  U.S.C.  S842(a)(2)2D3.3 

21  U.S.C.  S842(a)(9).(10)  2li3.5". 

and  inserting  in  lieu  thereof: 

"21  U.S.C  S842(a)(2),(9).(10)2D3.2"; 

In  the  line  referenced  to  21  U.S.C. 
§  846  by  deleting  ",  2D3.3,  2D3.4, 
2D3.5"; 

In  the  lines  referenced  to  21  U.S.C. 
§§  954  and  961  by  deleting  "2D3.4"  and 
inserting  in  lieu  thereof  "2D3.2"; 

4n  the  Une  referenced  to  21  U.S.C. 
§  963  by  deleting  ",  2D3.3,  2D3.4, 
2D3.5"; 

In  the  line  referenced  to  22  U.S.C. 
§  4221  by  deleting  "2B5.2"  and  inserting 
in  lieu  thereof  "2F1.1": 

In  the  line  referenced  to  26  U.S.C. 
§  7203  by  deleting  "2T1.2"  and  inserting 
in  lieu  thereof  "2T1.1"; 

In  the  line  referenced  to  26  U.S.C. 
§  7206(1).(3),(4).(5)  by  deleting  "2T1.3" 
and  inserting  in  lieu  thereof  "2Sl. 3, 
2T1.1"; 

In  the  line  referenced  to  26  U.S.C. 
§  7206(2)  by  inserting  "2S1.3." 
immediately  before  "2T1.4"; 

In  the  line  referenced  to  26  U.S.C. 
§  7207  by  deleting  "2T1.5"  and  inserting 
in  lieu  thereof  "2T1.1"; 

In  the  line  referenced  to  26  U.S.C. 
§  7211  by  deleting  "2T1.3"  and  inserting 
in  lieu  thereof  "2T1.1"; 

In  the  line  referenced  to  26  U.S.C. 
§  7212(a)  by  deleting  "2A2.2.  2A2.3" 
and  inserting  in  lieu  thereof  "2A2. 4"; 

In  the  line  referenced  to  29  U.S.C. 
§  186  by  deleting  "2E5.6"  and  inserting 
in  lieu  thereof  "2E5.1"; 

In  the  lines  referenced  to  29  U.S.C. 
§§431,  432.  433,  439.  and  461  by 
deleting  "2E5.5"  and  inserting  in  lieu 
thereof  "2E5.3"; 

In  the  line  referenced  to  29  U.S.C. 
§  501(c)  by  deleting  "2E5.4"  and 
inserting  in  lieu  thereof  "2B1.1"; 

In  the  line  referenced  to  31  U.S.C. 
§  5316  by  deleting  "2S1.4"  and  inserting 
in  lieu  thereof  "2Sl. 3"; 

In  the  line  referenced  to  31  U.S.C. 
§  5322  by  deleting  ".  2S1.4"; 

In  the  line  referenced  to  33  U.S.C. 
§  1232(b)(2)  by  deleting  "2A2.2.  2A2.3" 
and  inserting  in  lieu  thereof  "2A2.4"; 

In  the  line  referenced  to  33  U.S.C. 
§  1415(b)  by  inserting  "§  2Q1.2." 
immediately  before  "2Q1.3"; 

In  the  line  referenced  to  46  U.S.C. 
§  3718(b)  by  deleting  "2K3.1"  and 
insrating  in  heu  thereof  "2Q1.2"; 
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In  the  lines  referenced  to  49  U.S.C. 
§§  1472(h)(2)  and  1809(b)  by  deleting 
"2K3.1"  and  inserting  in  Ueu  thereof 
"2Q1.2": 

In  the  line  referenced  to  50  U.S.C. 
§  783(b)  by  deleting  "2M3.7"  and 
inserting  in  lieu  thereof  "2M3.3":  and 

In  the  line  referenced  to  50  U.S.C. 
§  783(c)  by  deleUng  "2M3.8"  and 
inserting  in  lieu  thereof  "2M3.3". 

The  Commentary  to  §  2J1.1  captioned 
"Statutory  Provision"  is  amended  by 
deleting  "Provision:  18  U.S.C.  §  401" 
and  inserting  lieu  thereof  "Provisions: 
18  U.S.C.  §§401.228". 

The  Commentary  to  §  2J1.1  captioned 
"AppUcation  Note"  is  amended  in  the 
caption  by  deleting  "Note"  and 
inserting  lieu  thereof  "Notes";  and  by 
inserting  the  following  additional  note: 

"2.  For  offenses  involving  the  willful 
feilure  to  pay  court-crderedchild  support 
(violations  of  18  U.S.C.  §  228).  the  most 
analogous  guideline  is  §  2B1.1  (Larceny, 
Embezzlement,  and  Other  Forms  of  Theft). 
The  amount  of  the  loss  is  the  amount  of  child 
support  that  the  defendant  willfully  failed  to 
pay.  Note:  This  guideline  applies  to  second 
and  subsequent  offenses  under  18  U.S.Q 
§  228.  A  first  offense  under  18  U.S.C  S  228 
is  not  covered  by  this  guideline  because  it  is 
a  Qass  B  misdemeanor.". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  second  paragraph  of  the 
introduction  by  deleting  "or  an  attempt" 
and  inserting  in  lieu  thereof  ",  attempt, 
or  solicitation". 

Reason  for  Amendment:  This 
amendment  makes  Appendix  A  more 
comprehensive,  conforms  it  to  the 
consolidation  of  offense  guidelines 
under  amendments  481,  490,  and  491 
and  deletes  references  to  several  Class  B 
and  C  misdemeanor  offenses  to  which 
the  guidelines  do  not  apply.  In  addition, 
it  adds  a  reference  to  solicitations  in  the 
introductory  paragraph  of  the 
commentary  to  the  Statutory  Index  that 
was  inadvertently  omitted. 

3.  Amendment:  The  Commentary  to 
§  IBI.I  captioned  "Application  Notes" 
is  amended  in  Note  4  by  inserting  the 
following  additional  paragraph  as  the 
second  paragraph: 

"Absent  an  instruction  to  the  contrary,  the 
adjustments  firom  different  guideline  sections 
are  applied  cumulatively  (added  together). 
For  example,  the  adjustments  from 
§2Fl.l(b)(2)  (more  than  minimal  planning) 
and  §  3B1.1  (aggravating  role)  are  applied 
cumulatively.". 

Reason  for  Amendment:  This 
amendment  clarifies  the  Commission's 
intent  that,  absent  an  instruction  to  the 
contrary,  adjustments  from  different 
guideline  sections  are  to  be  applied 
cumulatively. 

4.  Amendment:  The  Commentary  to 
§  lBl.7  is  amended  by  deleting  the 
second  paragraph  as  follows: 


"In  stating  that  failure  to  follow  certain 
commentary  'could  constitute  an  incorrect 
application  of  the  guidelines,'  the 
Conmiission  simply  means  that  in  seeking  to 
understand  the  meaning  of  the  guidelines 
courts  likely  will  look  to  the  conmientary  for 
guidance  as  an  indication  of  the  intent  of 
those  who  wrote  them.  In  such  instances,  the 
courts  will  treat  the  commentary  much  like 
legislative  history  or  other  legal  material  that 
helps  determine  the  intent  of  a  drafter", 

and  inserting  in  lieu  thereof: 

■"jCIommentary  in  the  Guidelines  Manual 
that  interprets  or  explains  a  guideline  is 
authoritative  unless  it  violates  the 
Constitution  or  a  federal  statute,  or  is 
inconsistent  with,  or  a  plainly  erroneous 
reading  of,  that  guideline.'  Stinson  v.  United 
States,  113  S.  CL  1913, 1915  (1993). ". 

Reason  for  Amendment:  This 
amendment  revises  the  commentary  to 
this  section  to  reflect  the  decision  of  the 
Supreme  Court  in  Stinson  v.  United 
States,  113  S.  Q.  1913,  1915  (1993). 

5.  Amendment:  The  Commentary  to 
§  2D1.1  captioned  "Application  Notes" 
is  amended  in  Note  10  in  the  "Drug 
Equivalency  Tables"  in  the  subdivision 
captioned  "LSD,  PCP,  and  other 
Schedule  I  and  n  Hallucinogens"  by 
deleting: 

"Phenylcyclohexamine  (PCE)  =  5.79  kg  of 
marihuana" 

and  inserting  in  lieu  thereof: 

"N-ethyl-l-phenylcyclohexylamine  {PCE)» 
1  kg  of  marihuana". 

Reason  for  Amendment:  This 
amendment  revises  the  equivalency  for 
PCE  to  reflect  a  reassessment  of  the 
potency  of  this  controlled  substance  by 
the  Drug  Enforcement  Administration. 
In  addition,  this  amendment  corrects  an 
error  in  the  scientific  name  for  this 
controlled  substance. 

6.  Amendment:  The  Commentary  to 
§3Bl.l  captioned  "Application  Notes" 
is  amended  by  renumbering  Notes  2  and 
3  as  3  and  4,  respectively;  and  by 
inserting  the  following  additional  note: 

"2.  To  qualify  for  an  adjustment  under  this 
section,  the  defendant  must  have  been  the 
organizer,  leader,  manager,  or  supervisor  of 
one  or  more  other  particiftants.  An  upward 
departure  may  be  warranted,  however,  in  the 
case  of  a  defendant  who  did  not  organize, 
lead,  manage,  or  supervise  another 
participant,  but  who  nevertheless  exercised 
management  respK>nsibility  over  the  property, 
assets,  or  activities  of  a  criminal 
organization.". 

Reason  for  Amendment:  This 
amendment  clarifies  the  operation  of 
this  section  to  resolve  a  split  among  the 
courts  of  appeal.  Compare  United  States 
v.  Carroll.  893  F.2d  1502  (6th  Cir.  1990) 
(requiring  degree  of  contrbl  over  other 
persons  for  §  3B1.1  to  apply);  United 
States  v.  Fuller.  897  F.2d  1217  (1st  Cir. 
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1990)  (same);  United  States  v.  Mares- 
Mohna.  913  F.2d  770  |9th  Or.  1990) 
(same)  ar^^  United  States  v.  Fuentes.  954 
F.2d  151  (id  Cat.)  (same),  cert,  denied, 
112  S.Cl.  2950  (1992)  with  United  States 
V.  Chambers.  985  F.2d  1263  (4th  Or.) 
(defendant  may  be  a  "manager"  even 
though  be  did  not  directly  supervise 
other  persons),  petition  for  cert,  filed. 
No.  92-8737  (U.S.  May  17. 1993). 

7.  Amendment:  The  Commentary  to 
§5El.l  captioned  "Background"  is 
amended  in  the  second  paragraph  by 
inserting  the  following  additional 
sentence  as  the  first  sentence: 

"A  court's  authority  to  decline  to  order 
restitution  is  hmited.": 

by  inserting,  immediately  after  "18 
U.S.C  §  3663(d).".  the  following: 

~Tbe  legislative  history  of  18  U.S.C  %  3579, 
the  precursor  of  18  U.S.Q  §  3663.  states  that 
even  '|i}D  those  unusual  esses  where  the 
precise  amount  owed  is  difficult  to 
determine,  the  section  authorizes  the  court  to 
reach  an  evr^editious.  reasonable 
determinat.i.n  of  appropriate  restitution  by 
resolving  uncertainties  with  a  view  toward 
achieving  fairness  to  the  victim.'  S.  Rep.  No 
532.  97tb  Cong..  2d  Sess.  31.  reprinted  in 
1982  U.S.  Code  Cong.  »  Ad  News  2515. 
2537."; 

and  by  Inserting  the  following 
additional  sentence  as  the  last  sentence: 

"Subsection  (a)(2]  provides  for  restitution 
as  a  condition  of  probation  or  supervised 


release  for  offenses  not  set  forth  in  Title  18. 
United  States  Code,  or  49  U.S.C  $  1472(h). 
(i),(D,or(n).". 

The  Commentary  to  §  5E1.1  captioned 
"Background"  is  amended  by  deleting 
the  fifth  paragraph  as  follows: 

"A  court's  authority  to  deny  restitution  Is 
limited.  Even  'in  those  unusual  cases  where 
the  precise  amount  owed  is  difficult  to 
determine,  section  3579(d}  authorizes  the 
court  to  reach  an  expeditious,  reasonable 
determination  of  appropriate  restitution  by 
resolving  uncertainties  with  a  view  toward 
achieving  fairness  to  the  victim.'  S.  Rep.  No. 
532,  97th  Cong..  2d  Sess.  31.  reprinted  in 
1982  U.S.  Code  Cong,  i  Ad.  News  2515. 
2537"; 

and  by  deleting  the  seventh  paragraph 
as  follovra: 

"Subsection  (a)(2)  provides  for  restitution 
as  a  condition  of  probation  or  sup>ervised 
release  for  ofienses  not  set  forth  in  Title  18, 
United  States  Code,  or  49  U.S.C  S  1472(h). 
(i),{j).or(n).". 

Reason  for  Amendment:  This 
amendment  up>dates  the  background 
commentary  of  §  5E1.1  to  reflect  the 
redesignation  of  18  U.S.C  §  3579  as  18 
U.S.C  §  3663.  In  addition,  it  moves 
material  from  the  fifth  and  seventh 
paragraphs  to  the  second  f)aragraph  to 
enhance  clarity. 

8.  Amendment:  Section  lBl.l0(d)  is 
amended  by  deleting  "and  461"  and 
inserting  in  lieu  thereof  "454. 461.  484. 
488.  490,  and  499  ". 


Reason  for  Amendment:  This 
amendment  expands  the  Usting  in 
§  IBI. 10(d)  to  implement  the  directive 
in  28  U.S.C.  §994(u)  in  respect  to 
guideline  amendments  that  may  be 
considered  for  retroactive  application. 
The  amendment  numbers  listed  are 
those  as  they  appear  in  Appendix  C  of 
the  Guidelines  Manual. 

9.  Amendment:  The  Commentary  to 
§3C1.1  captioned  "Application  Notes" 
is  amended  in  Note  6  by  inserting  "; 
Bribery  of  Witness"  immediately^ 
following  "of  Perjury";  by  deteting 
"§  2J1.8  (Bribery  of  Witness),  or  §  2J1.9 
(Payment  to  Witness)"  and  inserting  in 
lieu  thereof  "§  2J1.9  (Payment  to 
Witness),  §2X3.1  (Accessory  After  the 
Fact),  or  §  2X4.1  (Misprision  of 
Felony)";  and  by  deleting  "or 
prosecution"  and  inserting  in  lieu 
thereof",  prosecution,  or  sentencing". 

Reason  for  Amendment:  This 
amendment  makes  the  listing  of  offense 
guidelines  to  which  this  section  applies 
more  comprehensive  and  corrects  an 
inadvertent  omission  of  a  reference  to 
"sentencing"  in  the  commentary  of  this 
section.  (The  First  Qrcuit  noted  this 
omission  in  United  States  v.  Agoro,  996 
F.2d  1288  (1st  Or.  1993). 

(FR  Doc  93-24752  Filed  10-7-93;  845 am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put)lished  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L.  94-409)  5  U.S.C.  552tXe)(3). 


FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 

COMMISSION 

T»IE  AND  DATE:  10:00  a.m.,  Thursday. 

October  14.  1993. 

PUCE:  Room  600, 1730  K  Street,  NW.. 

Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 

the  following: 

1.  U.S.  Steel  Mining  Co.,  Inc.,  Docket  No. 
WEVA  92-783.  (Issues  include  whether  the 
judge  erred  in  concluding  that  U.S.  Steel 
violated  a  notice  to  provide  safeguards  issued 
by  the  Secretary  of  Labor  and  in  concluding 


that  the  violation  was  of  a  significant  and 
substantial  nature.)   v 

Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/or  auxiliary  aids,  such  as 
sign  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  CFR  2706.150(a)(3) 
and  2706.160(e). 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen  (202)  653-5629/(202)  708-9300 
for  TDD  Relay/1-800-877-8339  for  toll 
free. 

Dated:  October  5. 1993. 
Jean  H.  EUen, 
Agenda  Clerk. 

IFR  Doc.  93-24989  Filed  10-6-93:  3:28  pm) 
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OCCUPATIONAL  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 
October  21,  1993. 

PLACE:  Hearing  Room  965,  One 
Lafayette  Centre.  1120— 20th  Street. 
NW.,  Washington,  DC.  20036-3419. 
STATUS:  Open  Meeting. 
MATTERS  TO  BE  CONSIDERED:  Oral 
Argument  before  the  Commission  in 
McNally  Construction  and  Tunneling. 
Inc.  (OSHRC  Docket  No.  90-2337.) 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Patrick  Moran,  (202)  606-5410. 

Dated:  Octobers,  1993. 
Eari  R.  Ohman,  Jr.. 

General  Counsel. 

[FR  Doc.  93-24936  Filed  10-6-93;  11:17  amj 
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Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity 

24  CFR  Subtitle  A  and  Part  92.  et  al. 
Economic  Opportunities  for  Lo¥^  and 
Very  Low-Income  Persons;  Proposed 
Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

24  CFR  Part  135 

[Docltet  No.  R-93-1677;  FR-289S-P-011 

RIN  2529-AA49 

Proposed  Antendments  to  Part  13S— 
Economic  Opportunities  for  Low-  and 
Very  Low-Income  Persons 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  Section  3  of  the  Housing  and 
Urban  Development  Act  of  1968  (section 
3).  as  amended  by  the  Housing  and 
Community  Development  Act  of  1992. 
requires  that  economic  opportimities 
generated  by  HUD  financial  assistance 
for  housing  (including  public  and 
Indian  housing!  and  community 
development  programs  shall,  to  the 
greatest  extent  feasible,  be  given  to  low- 
and  very  low-income  persons, 
particularly  those  who  are  recipients  of 
government  assistance  for  housing,  and 
to  businesses  that  provide  economic 
opportunities  for  these  persons.  This 
proposed  rule  would  make 
comprehensive  amendments  to  HUD's 
section  3  regulations  at  24  CFR  part  135 
to  bring  these  regulations  into 
conformity  with  the  changes  made  to 
section  3  by  the  Housing  and 
Community  Development  Act  of  1992. 
and  to  make  additional  changes  directed 
to  facilitating  compliance  with  section 
3. 

Elsewhere  in  today's  edition  of  the 
Federal  Register,  the  Department  has 
published  a  proposed  rule  that  would 
make  conforming  amendments  to 
several  parts  in  title  24  of  the  Code  of 
Federal  Regulations  that  include 
reference,  or  should  include  reference, 
to  the  part  135  regulations. 
DATES:  Comment  due  date:  November  8, 
1993. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Office  of  General 
Counsel,  Rules  Docket  Clerk,  room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW..  Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  on  weekdays  between  7:30  a.m. 
and  5:30  p.m.  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 


Maxine  B.  Cunningham,  Office  of  Fair 
Housing  Assistant  and  Voluntary 
Programs,  Section  3  Compliance 
Division,  Room  5232.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington.  DC 
20410,  telephone  (202)  708-2251  (voice/ 
TDD).  (This  is  not  a  toll-free  number.) 

SUPPt.EMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  Paperwork  Reduction  Act  of 
1980.  No  person  may  be  subjected  to  a 
penalty  for  failure  to  comply  with  these 
information  collection  requirements 
until  the  requirements  have  been 
approved  and  assigned  an  OMB  control 
number.  The  0MB  control  number, 
when  assigned,  will  be  announced  by 
separate  notice  in  the  Federal  Register. 
The  public  reporting  burden  for  the 
collection  of  information  requirements 
contained  in  this  rule  is  estimated  to 
include  the  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Information  on  the  estimated  public 
reporting  burden  is  provided  under  the 
preamble  heading,  CHher  Matters.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Housing  and  Urban 
Development,  Rules  Docket  Clerk,  451 
Seventh  Street  SW.,  room  10276. 
Washington,  DC  20410;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
room  3001,  Washington,  DC  20503, 
Attention:  HUD  Desk  Officer. 

n.  Background 

Since  its  enactment,  section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968  (12  U.S.C.  1701u)  has  been  a 
statutory  basis  for  promoting  the  award 
of  jobs  and  contracts,  generated  bom 
projects  receiving  HUD  financial 
assistance,  to,  respectively,  low-income 
residents  and  businesses  of  the  areas 
where  the  project  to  be  assisted  are 
located.  Section  3  was  recently 
amended,  in  its  entirety,  by  section  915 
of  the  Housing  and  Community 
Development  Act  of  1992  (Pub.  L.  102- 
550,  approved  October  28, 1992)  (the 
1992  Act).  Although  the  1992  Act 
significantly  revised  section  3,  it  did  not 
alter  the  objective  of  section  3 — to 
provide  economic  opportunities  to  low- 


income  persons.  The  1992  Act,  in  fact, 
strengthens  the  section  3  mandate  by: 
Clarifying  the  types  of  HUD  Hnancial 
assistance,  activities,  and  recipients 
subject  to  the  requirements  of  section  3; 
identifying  the  specific  individuals  and 
businesses  who  are  the  intended 
beneficiaries  of  the  economic 
opportunities  generated  from  HUD- 
assisted  activities;  and  establishing  the 
order  of  priority  in  which  these 
individuals  and  businesses  should  be 
recruited  and  solicited  for  the 
employment  and  other  economic 
opportunities  generated  from  HUD- 
assisted  activities. 

As  amended  by  section  915  of  the 
1992  Act,  section  3  now  read  as  follows: 

Sec.  3  Economic  Opportunities  for  Low-  and 
Very  Low-Income  Persons 

(a)  Findings.  The  Ckingress  finds  that — 

(1)  Federal  housing  and  community 
development  programs  provide  State  and 
local  governments  and  other  recipients  of 
Federal  financial  assistance  with  substantial 
funds  for  projects  and  afctMdties  that  produce 
significant  employme^  ana  other  economic 
opportunities: 

(2)  lx)w-  and  very  low-income  persons, 
especially  recipients  of  government 
assistance  for  housing,  often  have  restricted 
access  to  employment  and  other  economic 
opportunities; 

(3)  The  employment  and  other  economic 
opportunities  generated  by  projects  and 
activities  that  receive  Federal  housing  and 
community  development  assistance  offer  an 
effective  means  of  empowering  low-  and  very 
low-income  ptersons,  particularly  persons 
who  are  recipients  of  government  assistance 
for  housing;  and 

(4)  Prior  Federal  efforts  to  direct 
employment  and  other  economic 
opportunities  generated  by  Federal  housing 
and  community  development  programs  to 
low-  and  very  low-income  persons  have  not 
been  fully  effective  and  should  be 
intensified. 

(b)  Policy.  It  is  the  policy  of  the  Congress 
and  the  purpose  of  this  section  to  ensure  that 
the  employment  and  other  economic 
opportunities  generated  by  Federal  financial 
assistance  for  housing  and  community 
development  programs  shall,  to  the  greatest 
extent  feasible,  be  directed  toward  low-  and 
very  low- income  persons,  particularly  those 
who  are  recipients  of  government  assistance 
for  housing. 

(c)  Employment — (1)  Public  and  Indian 
housing  program.  (A)  In  general. — The 
Secretary  shall  require  that  public  and  Indian 
housing  agencies,  and  their  contractors  and 
subcontractors,  make  their  best  efforts, 
consistent  with  existing  Federal,  State,  and 
local  laws  and  regulations,  to  give  to  low- 
and  very  low-income  persons  the  training 
and  employment  opportunities  generated  by 
development  assistance  provided  pursuant  to 
section  5  of  the  United  States  Housing  Act  of 
1937,  operating  assistance  provided  pursuant 
to  section  9  of  that  Act,  and  modernization 
grants  provided  pursuant  to  section  14  of  that 
Act. 
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(B)  Priority. — ^The  efforts  required  under 
subparagraph  (A)  shall  be  directed  id  the 
following  ordar  of  priority: 

(i)  To  residents  of  the  housing 
developments  ka  which  the  assistance  is 
expended. 

|ii)  To  residents  of  other  developments 
managed  by  the  public  or  Indian  housing 
agency  that  is  expending  the  assistance. 

(iii)  To  participants  in  Youthbuild 
programs  receiving  assistance  under  subtitle 
D  of  title  IV  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act. 

(iv)  To  other  low-  and  very  low-income 
persons  residing  within  the  metropolitan  area 
(or  nonmetropolitan  county)  in  which  the 
assistance  is  expended. 

(2)  Other  programs.  (A)  In  general.  In  other 
programs  that  provide  housing  and 
community  development  assistance,  the 
Secretary  shall  ensure  that,  to  the  greatest 
extent  feasible,  and  consistent  with  existing 
Federal.  State,  and  local  laws  and 
regulations,  opportunities  for  training  and 
emplo>"ment  arising  in  connection  with  a 
housing  rehabilitation  (including  reduction 
and  abatement  of  lead-based  paint  hazards), 
housing  construction,  or  other  public 
construction  project  are  given  to  low-  and 
very  low-income  persons  residing  within  the 
metropolitan  area  (  or  nonmetropolitan 
county)  in  which  the  project  is  located. 

(B)  Priority.  Where  feasible,  priority  should 
be  given  to  low-  and  very  low-income 
persons  residing  within  the  service  area  of 
the  project  or  the  neighborhood  in  which  the 
project  is  located  and  to  participants  in 
Youthbuild  programs  receiving  assistance 
under  subtitle  D  of  title  IV  of  the  Cranston- 
Gonzalez  National  Affordable  Housing  Act. 

(d)  Contracting.  (1)  Public  and  Indian 
housing  program. — 

(.M  In  general. — The  Secretary  shall  require 
that  public  and  Indian  housing  agencies,  and 
their  contractors  and  subcontractors,  make 
their  best  efforts,  consistent  with  existing 
Federal.  State,  and  local  laws  and 
regulations,  to  award  contracts  for  work  to  be 
performed  in  connection  with  development 
assistance  provided  pursuant  to  section  5  of 
the  United  States  Housing  Act  of  1937, 
operating  assistance  provided  pursuant  to 
section  9  of  that  Act,  and  modernization 
grants  provided  pursuant  to  section  14  of  that 
Act,  to  business  concerns  that  provide 
economic  opportunities  for  low-  and  very 
low-income  persons. 

(B)  Priority.  The  efforts  required  under 
subparagraph  (A)  shall  be  directed  in  the 
following  order  of  priority: 

(i)  To  business  concerns  that  provide 
economic  oppwrtunities  for  residents  of  the 
housing  development  for  which  the 
assistance  is  provided. 

(ii)  To  business  concerns  that  provide 
economic  opportunities  for  residents  of  other 
housing  developments  operated  by  the  public 
and  Indian  housing  agency  that  is  providing 
the  assistance. 

Uii)  To  Youthbuild  programs  receiving 
assistance  under  subtitle  D  of  title  IV  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act 

(iv)  To  business  concerns  that  provide 
economic  opportunities  for  low-  and  very 
low-income  persons  residing  within  the 


metropolitan  area  (or  ooametropolitan 
county)  in  which  the  assistance  is  provided. 

(2)  Other  programs.  (A)  In  general.  In 
providing  housing  and  community 
development  assistance  pursuant  to  other 
programs,  the  Secretary  shall  ensure  that,  to 
the  greatest  extent  feasible,  and  consistent 
with  existing  Federal.  State,  and  local  laws 
and  regulations,  contracts  awarded  for  work 
to  be  performed  in  connection  with  a  housing 
rehabilitation  (including  reduction  and 
abatement  of  lead-based  paint  hazards), 
housing  construction,  or  other  public 
construction  project  are  given  to  business 
concerns  that  provide  economic 
opportunities  for  low-  and  very  low-income 
persons  residing  within  the  metropolitan  area 
(or  nonmetropolitan  county)  in  which  the 
assistance  is  expended. 

(B)  Priority.  Where  feasible,  priority  should 
be  given  to  business  concerns  which  provide 
economic  opportunities  for  low-  and  very 
low-income  persons  residing  within  the 
service  area  of  the  project  or  the 
neighborhood  in  which  the  project  is  located 
and  to  Youthbuild  programs  receiving 
assistance  under  subtitle  D  of  title  IV  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act 

(e)  Definitions.  For  the  purposes  of  this 
section,  the  following  definitions  shall  apply: 

(1)  Low-  and  very  low-income  persons.  The 
terms  'low-income  persons'  and  'very  low- 
income  persons'  have  the  same  meanings 
given  the  terms  'low-income  femilies'  and 
'very  low-income  families',  respectively,  in 
section  3(bK2)  of  the  United  States  Ffousing 
Act  of  1937. 

(2)  Business  concern  that  provides 
economic  opfxsrtunities.  The  term  'a  business 
concern  that  provides  economic 
opportunities'  means  a  business  concern 
that— 

(A)  provides  economic  opportunities  for  a 
class  of  persons  that  has  a  majority 
controlling  interest  in  the  business: 

(B)  employs  a  substantial  number  of  such 
jjersons;  or 

(C)  meets  such  other  criteria  as  the 
Secretary  may  establish. 

(f)  Coordination  With  Other  Federal 
Agencies.  The  Secretary  shall  consuh  with 
the  Secretary  of  Labor,  the  Secretary  of 
Health  and  Human  Services,  the  Secretary  of 
Commerce,  the  Administrator  of  the  Small 
Business  Administration,  and  such  other 
Federal  agencies  as  the  Secretary  determines 
are  necessary  to  carry  out  this  section. 

(g)  Regulations.  Not  later  than  180  days 
after  the  date  of  enactment  of  the  National 
Affordable  Housing  Act  Amendments  of 
1992,  the  Secretary  shall  promulgate 
regulations  to  implement  this  section. 

This  proposed  rule  would  amend 
HUD's  section  3  regulations,  codified  at 
24  CFR  part  135.  in  their  entirety,  to 
incorporate  the  changes  made  to  section 
3  by  the  1992  Act,  and  to  make 
additional  changes  directed  to 
facilitating  compliance  with  section  3. 
(Unless  the  context  indicates  otherwise, 
the  references  to  section  3  are  to  section 
3  as  amended  by  section  915  of  the  1992 
Act.) 


As  part  of  the  process  of  development 
of  the  proposed  rule,  the  Department 
held  two  meetings  at  HUD  Headquarters 
on  the  subject  of  section  3.  and  invited 
to  these  meetings  various  housing 
authorities,  industry  groups  and 
organizations  that  are  currently  subject 
to  compliance  with  section  3.  or  that 
share  interest  in  the  regulatory 
implementation  of  section  3.  The 
purpose  of  the  meetings  was  to  discuss, 
informally,  the  strengths  and 
weaknesses  of  the  existing  section  3 
regulations;  the  changes  made  to  section 
3  by  the  1992  Act;  and  how  the 
objectives  of  section  3  could  best  be 
achieved  with  minimum  administrative 
burden  on  the  entities  subject  to 
compliance  with  section  3.  The 
meetings  were  held  on  March  12, 1993 
and  March  16,  1993.  Organizations  that 
participated  in  these  meetings  included 
the  National  Low  Income  Housing 
Coalition;  the  National  Urban  League; 
the  Center  for  Community  Change;  the 
National  League  of  Cities;  the  National 
Association  for  County,  Community  and 
Economic  Envelopment;  the  Association 
of  Local  Housing  Finance  Agencies; 
Coalition  for  Low  Income  Community 
Development;  Council  of  State 
Community  Development  Agencies;  the 
National  Housing  Law  Project;  Council 
of  Large  Public  Housing  Authorities; 
Maine  Housing  Authority;  Chicago 
Housing  Authority;  the  Salt  Lake 
County  Housing  Authority;  National 
Association  of  Housing  and 
Redevelopment  Officials;  and  the  Public 
Housing  Authorities  Directors 
Association. 

Recommendations  concerning  ways  to 
implement  section  3,  and  requirements 
that  should,  or  should  not,  be  part  of 
section  3  regulations  that  were  offered 
by  the  participants  of  these  meetings 
included  the  following:  the  regulation 
should  specify  examples  of  good  faith 
efforts  to  offer  economic  opportunities 
to  low-  and  very  low-income  persons; 
compliance  with  section  3  should  be 
determined  by  a  numerical  result  (e.g.. 
20  percent  employment):  the 
Department  should  offer  incentives  or 
rewards  to  entities  which  achieve_ 
significant  results  from  their  good  faith 
efforts,  rather  than  impose  sanctions 
against  entities  which  fail  or  refuse  to 
make  good  faith  efforts;  the  regulation 
should  require  the  use  of  community 
and  neighborhood  groups  for  assistance 
in  identifying  low-  and  very  low-income 
persons  seeking  employment;  the 
regulation  should  include  rating  factors 
for  section  3  performance  in  future 
notices  of  funding  availability;  the 
regulation  should  minimize  reporting 
requirements;  the  regulation  should 
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establish  reasonable  dollar  thresholds 
before  compliance  with  section  3 
becomes  mandatory;  the  regulation 
should  eliminate  dollar  thresholds  to 
establish  mandatory  compliance  with 
section  3;  the  regulation  should  revise 
income  requirements  for  public  housing 
residents  who  obtain  employment  as  a 
result  of  a  housing  authority's 
compliance  with  section  3;  and  the 
regulation  should  provide  maximum 
flexibiUty  to  housing  authorities  in 
implementing  section  3.  (The  transcripts 
of  the  March  12th  and  March  16th 
meetings  are  part  of  the  public  comment 
file  for  this  rule,  and  are  available  for 
public  inspection.) 

In  developing  the  proposed  new 
regulations  for  section  3,  the 
Department  took  into  consideration  the 
comments  and  suggestions  made  by  the 
participants  at  the  March  12th  and 
March  16th  meetings,  and.  through  this 
proposed  rule,  seeks  further  comment 
from  these  groups;  similar  organizations 
and  associations;  public  housing 
agencies  and  Indian  housing  authorities; 
participants  in  HUD's  housing  programs 
and  community  development  programs; 
low-  and  very  low-income  persons  who 
are  the  intended  beneficiaries  of  this 
rule  and  their  advocates  and 
representatives;  and  the  public  at  large 
on  the  issues  raised  at  the  March  12th 
and  16th  meetings  (as  noted  above),  and 
on  the  substance  and  organization  of  the 
proposed  section  3  regulations. 

A  suggestion  was  made  at  the  March 
12th  and  March  16th  meetings  (and  it  is 
a  suggestion  that  has  been  made  before 
to  the  Department  through  other  means, 
such  as  correspondence)  that 
compliance  with  section  3  should  be 
measured  by  a  numerical  result  (e.g., 
compliance  with  section  3  is 
demonstrated  by  filling  20  percent  of 
the  job  vacancies  with  low-  and  very 
low-income  persons,  or  by  awarding  20 
percent  of  available  contracts  to  section 
3  business  concerns).  The  Department 
did  not  adopt  this  suggestion  in  the 
proposed  rule,  and  has  not  adopted  this 
suggestion  in  the  past,  because 
establishment  of  a  numerical  result  is 
not  consistent  with  the  objectives  of 
section  3.  Section  3  provides  that  to  the 
greatest  extent  feasible,  and  consistent 
with  existing  Federal.  State  and  local 
laws  and  regulations,  economic 
opportimities  generated  by  the 
expenditure  of  HUD  financial  assistance 
should  be  given  to  low-  and  very  low- 
income  persons.  This  means  that,  if 
feasible  and  if  consistent  with  existing 
Federal,  State  and  local  laws  and 
regulations,  all  economic  opportunities 
generated  by  HUD  financial  assistance 
must  be  given  to  low-  and  very  low- 
income  persons.  Generally,  however. 


this  will  not  be  feasible  in  every  case. 
For  example,  with  respect  to 
employment  opportunities,  it  is  unlikely 
that  in  every  hiring  situation  low-  and 
very  low-income  persons  will  be 
qualified  for  every  job  opportunity 
generated  from  the  expenditures  of  HUD 
financial  assistance.  Therefore,  it  is  not 
possible  to  measure  compliance  with 
section  3  in  terms  of  a  numerical  result, 
because  numerical  results  will  vary 
dependent  upon  the  circumstances  of 
the  hiring,  e.g.,  the  types  of  jobs  offered, 
the  skills  required  for  these  jobs,  and  the 
qualifications  of  the  low-  and  very  low- 
income  persons  (residing  within  the 
metropolitan  area,  or  nonmetrtfpolitan 
county)  to  fill  these  jobs.  Although 
every  job  may  not  be  filled  by  a  low-or 
a  very  low-income  person,  section  3 
requires  that  efforts  must  be  made  to 
hire  as  many  low-  and  very  low-income 
persons  to  the  greatest  extent  feasible. 

The  following  section  of  the  preamble 
presents  an  overview  of  the  part  135 
proposed  rule.  Consistent  with  the 
comprehensive  amendment  made  to 
section  3  by  section  915  of  the  1992  Act, 
this  proposed  rule  would  amend  part 
135  in  its  entirety.  Throughout  the 
remainder  of  this  preamble,  the  term 
"low-income  persons"  will  be  used  to 
refer  to  both  "low-income  persons"  and 
"very  low-income  persons." 

m.  Overview  of  Proposed  Rule 

The  proposed  rule  would  organize 
part  135  into  six  subparts:  Subpart  A — 
General  Provisions;  Subpart  B-— 
Economic  Opportunities  for  Low  and 
Very  Low-Income  Persons  in  PubUc  and 
Indian  Housing  Programs;  Subpart  C — 
Economic  Opportunities  for  Low  and 
Very  Low-Income  Persons  in  Housing 
Programs;  Subpart  D — Economic 
Opportunities  for  Low  and  Very  Low- 
Income  Persons  in  Community 
Development  Programs;  Subpart  E — 
Compliant  and  Compliance  Review;  and 
Subpart  F — Reporting  and 
Recordkeeping.  The  following  discusses 
the  principal  regulatory  sections  within 
each  subpart. 

Subpart  A — General  Provisions 

Section  135.1    Purpose  and  Scope 

Section  135.1  of  subpart  A  would 
describe  the  purpose  of  section  3  and 
the  part  135  regulations,  and  also  would 
clarify  that  neither  section  3  nor  the  part 
135  regulations  require  recipients  of 
HUD  financial  assistance  to  create  jobs 
or  job  training  programs  or  to  create 
contract  opportunities. 

Section  3  and  the  part  135  regulations 
require  that  where  recipients  of  HUD 
financial  assistance,  and/or  their 
contractors  and  subcontractors,  intend 


to  undertake  hiring  or  intend  to  award 
contracts  or  subcontracts  in  connection 
with  the  expenditure  of  HUD  financial 
assistance  covered  by  section  3,  the 
recipients,  contractors  and 
subcontractors  must  give  a  preference  in 
hiring  to  low-income  persons,  and  must 
give  a  preference  in  the  award  of 
contracts  to  business  concerns  which 
provide  economic  opportimities  to  low- 
income  persons  (These  requirements  are 
referred  to  as  the  "section  3  preference 
requirements.") 

Section  135.3    Applicability 

Section  135.3  would  describe  the 
HUD  programs  to  which  the  section  3 
preference  requirements  are  applicable. 
With  respect  to  HUD's  public  and 
Indian  housing  programs,  the  section  3 
preference  requirements  apply  to  job 
training,  employment,  contracting,  and 
other  economic  opportunities  generated 
from  the  expenditure  of  the  following 
three  categories  of  assistance:  (1) 
Development  assistance  provided 
pursuant  to  section  5  of  the  United 
States  Housing  Act  of  1937  (the  1937 
Act)  (see  42  U.S.C.  1437);  (2)  operating 
assistance  provided  pursuant  to  section 
9  of  the  1937  Act  (42  U.S.C.  1437g);  and 
(3)  modernization  assistance  provided 
pursuant  to  section  14  of  the  1937  Act 
(42  U.S.C.  14371). 

With  respect  to  HUD's  housing  and 
community  development  programs,  the 
section  3  preference  requirements  apply 
to  job  training,  employment,  contracting 
and  other  economic  opportunities 
generated  in  connection  with  HUD 
housing  and  community  development 
assistance  that  is  expended  for:  (1) 
Housing  rehabilitation  (including 
reduction  and  abatement  of  lead-based 
paint  hazards);  (2)  housing  construction; 
and  (3)  other  public  construction 
projects. 

Section  135.7    Definitions 

Section  135.7  would  define  the 
principal  terms  used  in  part  135.  Certain 
terms  defined  in  this  section  have  been 
retained  from  the  existing  part  135 
regulations;  other  terms  have  been 
retained  with  revisions;  and  several  new 
terms  are  introduced.  The  terms  defined 
in  §  135.7  include  the  following: 

"Low-income  persons"  and  '  very 
low-income  persons"  would  be  defined, 
in  accordance  with  paragraph  (e)(1)  of 
section  3.  to  have  the  same  meanings 
given  these  terms  in  section  3(b)(2)  of 
the  U.S.  Housing  Act  of  1937. 

"Section  3  business  concern"  (which 
would  be  used  in  part  135  in  lieu  of  the 
term  that  is  used  and  defined  in 
paragraph  (e)(2)  of  section  3 — "business 
concern  that  provides  economic 
opportunities''^  would  be  defined  to 


mean:  a  business  concern  that:  (1)  is  51 
percent  or  more  owned  by  low-income 
persons;  or  (2)  employs  a  substantial 
number  of  low-income  persons  for  the 
type  of  activity  in  which  the  business 
concern  is  engaged;  or  (3)  is 
substantially  owned,  but  less  than  51 
percent  owned,  by  low-income  p)€rsons, 
and  employs  low-income  persons  in  key 
management  positions.  The  first  two 
criteria  are  established  by  paragraphs 
(e)(2)(A)  and  (B)  of  section  3.  The  third 
criterion  is  added  by  the  Department,  as 
permitted  by  paragraph  (e)(2)(C)  of 
section  3. 

*  •  *  The  Department  specifically 
requests  comment  on  this  third 
criterion,  and  invites  the  public  to 
recommend  other  criteria  which  should 
qualify  a  business  concern  as  a  section 
3  business  concern. 

In  HUD's  public  and  Indian  housing 
programs,  section  3  provides  for 
coverage  to  be  determined  by  the  types 
of  assistance  utilized.  Accordingly, 
"section  3  covered  assistance"  would  be 
defined  to  refer  only  to  the  three 
categories  of  public  and  Indian  housing 
assistance  to  which  the  statutory 
language  of  section  3  states  that  section 
applies.  (See  paragraphs  (c)(1)(A)  and 
(d)(1)(A)  of  section  3.) 

In  HUD's  housing  and  community 
development  programs,  section  3 
provides  for  coverage  to  be  determined 
by  the  types  of  projects  on  which 
housing  and  community  development 
assistance  is  expended.  Accordingly, 
"section  3  covered  project"  would  be 
defined  to  refer  only  to  the  types  of 
projects  (i.e.,  construction  and 
rehabilitation)  to  which  the  statutory 
language  of  section  3  states  that  section 
3  applies  in  HUD's  housing  and 
community  development  programs.  (See 
paragraphs  (c)(2)(A)  and  (d)(2)(A)  of 
section.) 

With  respect  to  "other  pubUc 
construction  project,"  which  the  section 
3  statutory  language  establishes  as  a 
section  3  covered  project  activity,  the 
regulatory  definition  would  clarify  that 
"other  public  construction  project" 
refers  to  "other  buildings  or 
improvements  (regardless  of  ownership) 
assisted  with  housing  or  community 
development  assistance." 

*  *  *  The  Department  specifically 
requests  comment  from  the  public  on 
this  proposal  to  extend  section  3 
coverage,  through  the  definition  of 
"section  3  covered  project,"  to  all 
private,  for-profit  entities  that  receive 
HUD  housing  or  community 
development  assistance  for  a  section  3 
covered  project,  including  private,  for- 
profit  businesses  receiving  Community 
Deve  opment  Block  Grant  (CDBG) 


funding  for  economic  development 
projects. 

"Section  3  covered  contract"  would 
be  defined  to  clarify  that  contracts 
subject  to  section  3  requirements  are 
those  that  are  awarded  for  "work" 
generated  by  the  expenditure  of  section 
3  covered  assistance  or  in  connection 
with  a  section  3  covered  project. 
Contracts  for  the  purchase  of  supplies 
and  materials  would  not  constitute 
section  3  covered  contracts.  The 
Etepartment  believes  that  this  definition 
is  consistent  with  section  3.  which  uses 
the  term  "contract  for  work." 

Section  135.11    Section  3  Clause 

Section  135.11  would  require  that  all 
section  3  covered  contracts  include  the 
"section  3  clause."  The  purpose  of  the 
section  3  clause  (which  also  was 
required  in  §  135.20  of  the  existing  part 
135  regulations)  is  to  notify  the  parties 
to  a  section  3  covered  contract  of  their 
responsibilities  under  section  3,  and  to 
require  their  agreement  to  comply  with 
the  regulations  in  part  135.  The  section 
3  clause  has  been  revised  (from  that  set 
forth  in  the  existing  part  135 
regulations)  to  reflect  current  practices 
in  HUD  programs,  and  to  reflect  new 
terminology  contained  in  section  3. 

Section  135.13    Requirements 
Applicable  to  HUD  NOFAs  for  Section 
3  Covered  Programs 

Section  135.13  would  impose  certain 
requirements  on  all  notices  of  funding 
availability  (NOFAs)  issued  by  HUD, 
which  announce  the  availability  of 
funding  covered  by  section  3.  First. 
§  135.13  would  require  that  all 
applicants  for  section  3  covered  funding 
must  submit,  as  part  of  their 
application,  a  certification  of 
compliance  with  the  part  135 
regulations.  For  PHAs,  this  requirement 
will  be  met  if  a  FHA  Resolution  in 
Support  of  the  Application  (Form  HUD 
52471)  is  submitted.  Second,  §  135.13 
would  provide  that  each  NOFA  which 
awards  funds  on  the  basis  of  a  rating 
and  ranking  system  shall  invite,  but 
shall  not  require,  an  applicant  to 
include,  as  part  of  its  application 
materials,  a  description  or  summary  of 
the  applicant's  past  experience  and 
achievements  in  providing  economic 
opportunities  to  low-income  persons. 
Applicants  that  submit  this  summary 
will  be  eligible  to  receive  additional 
(bonus)  points.  The  bonus  points  shall 
be  awarded  only  to  those  applications 
determined  to  be  technically  acceptable 
for  funding.  The  bonus  points  caimot  be 
used  to  give  undue  advantage  to 
applicants  who  fail  to  meet  minimal 
standards  or  other  technical  program 
criteria  specified  in  the  NOFA.  The 


Department  anticipates  that  the  bonus 
points  will  be  used  to  give  advantage  to 
applicants  that  receive  the  highest 
cumulative  ratings  based  on  the  other 
criteria  specified  in  the  NOFA. 

•  •  •  The  Department  specifically 
requests  comments  from  the  public  on 
this  proposal  to  award  additional  points 
to  apphcants  that  have  previously 
demonstrated  successful  results  in 
providing  economic  opportunities  to 
low-income  persons. 

Sul^art  B — ^Economic  Opportunities  for 
Low  and  Very  Low-Income  Persons  in 
Public  and  Indian  Housing  Programs 

This  subpart  would  provide  for 
implementation  of  section  3  in  HUD's 
public  and  Indian  housing  programs. 
Section  3  requires  public  bousing 
agencies  (PHAs)  ahd  Indian  housing 
authorities  (IHAs),  their  contractors  and 
subcontractors  to  make  their  "best 
efforts,  consistent  with  existing  Federal, 
State,  and  local  laws  and  regulations"  to 
comply  with  the  section  3  preference 
requirements.  (PHAs  and  WAs  are 
referred  to,  collectively,  as  housing 
authorities  (HAs),  or,  in  the  singular, 
housing  authority  (HA).)  Because 
section  3  imposes  a  best  efforts 
requirement  on  HAs,  their  contractors 
and  subcontractors,  the  Department  has 
determined  that  establishment  of  a 
dollar  threshold,  in  connection  with  the 
expenditure  of  section  3  covered 
assistance,  for  purposes  of  triggering 
mandatory  compliance  with  sectiol[?3  is 
not  consistent  with  a  best  efforts 
requirement. 

*  *  •  The  Department  specifically 
requests  comment  on  its  determination 
that  the  establishment  of  dollar 
thresholds  is  not  consistent  with  the 
section  3  best  efforts  requirement. 

Section  135.30    General 

Section  135.30  of  subpart  B  would 
clarify  that  IHAs  that  receive  section  3 
covered  assistance  shall  comply  with 
the  provisions  of  subpart  B  to  the 
maximum  extent  consistent  with,  but 
not  in  derogation  of,  compliance  with 
section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (ISDEA  Act)  (25  U.S.C. 
450e{b)).  Section  7(b)  of  the  ISDEA  Act 
provides  that  job  training  and 
eraplojinent  opportunities,  and  contract 
opportunities,  generated  in  connection 
with  any  contract,  subcontract,  grant  or 
subgrant  entered  into  for  the  benefit  of 
Indians  be  given,  resi>ectively,  to 
Indians,  and  to  Indian-owned 
enterprises. 

Section  135.30  also  would  clarify  that 
it  is  the  responsibility  of  the  "HAs"  to 
monitor  their  own  operations  and  the 
operations  of  their  contractors  and 
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subcontractors  to  ensure  compliance 
with  the  section  3  preference 
requirements. 

Section  13532    Tmining  and 
Employment  Opportunities 

Section  135.32  of  subpart  B  would 
address  implementation  of  the  section  3 
training  and  employment  preference. 
Section  135.32  ivould  specify, 
consistent  with  the  statutory  language  of 
section  3.  the  categories  of  low-income 
persons  to  whom  HAs.  their  contractors 
and  subcontractors  must  direct  their 
best  efforts  to  offer  training  and 
employment  opportunities,  and  the 
order  of  priority  in  which  these 
categories  of  low-income  persons 
should  be  recruited  for  jobs.  The 
categories  of  low-income  persons  and 
their  order  of  priority,  as  established  by 
paragraph  (c)(1)(B)  of  section  3,  are  as 
follows:  (1)  Residents  of  the  housing 
developments  for  which  the  assistance 
is  expended;  (2)  residents  of  other 
developments  managed  by  the  HA  that 
is  expending  the  assistance;  (3) 
participants  in  HUD  Youthbuild 
progriuns;  and  (4)  other  low-income 
persons  residing  within  the 
metropolitan  area  (or  non-metropolitan 
county)  in  which  the  assistance  is 
expended. 

Section  135.32  also  would  provide 
examples  of  activities  which  HAs,  their 
contractors  and  subcontractors  may 
undertake,  in  any  combination,  and 
which,  dependent  upon  the 
combination  and  the  hiring 
circumstances,  may  demonstrate  that 
best  efforts  were  made  to  comply  with 
the  section  3  training  and  employment 
preference.  (The  criteria  by  which  the 
activities  of  HAs,  their  contractors  and 
subcontractors  will  be  determined  to 
have  constituted  best  efforts  are 
discussed  later  in  this  preamble.) 

•  *  *  The  Department  specifically 
requests  public  comment  on  the 
examples  of  best  effort  activities 
described  in  §  135.32,  and  solicits 
suggestions  on  other  activities  that 
woyid  demonstrate  that  best  efforts 
w^  made  to  meet  the  section  3  job 
'mining  and  employment  preference. 

Section  135.36    Contracting 
Opportunities 

Section  135.36  of  subpart  B  would 
address  implementation  of  the  section  3 
contracting  preference.  Section  135.36. 
consistent  with  the  statutory  language  of 
section  3,  would  specify  the  categories 
of  section  3  business  concerns  to  which 
HAs,  their  contractors  and 
subcontractors  must  direct  their  best 
efforts  to  award  contracting 
opportunities,  and  the  order  of  priority 
in  which  these  categories  of  section  3 


business  concerns  should  be  given 
preference  in  the  contract  award 
process.  The  categories  of  section  3 
business  concerns  and  their  order  of 
priority,  as  established  by  paragraph 
(d)(1)(A)  of  section  3,  are  as  follows;  (1) 
Section  3  business  concerns  that  are  51 
percent  or  more  owned  by  residents  of 
the  housing  development  or 
developments  for  which  the  section  3 
covered  assistance  is  expended,  or 
which  employ  a  substantial  number  of 
these  persons:  (2)  section  3  business 
concerns  that  are  51  percent  or  more 
owned  by  residents  of  other  housing 
developments  managed  by  the  HA  that 
is  expending  the  section  3  covered 
assistance,  or  which  employ  a 
substantial  number  of  these  persons;  (3) 
HUD  Youthbuild  programs  being  carried 
out  in  the  metropolitan  area  (or 
nonmetropolitan  county)  in  which  the 
section  3  covered  assistance  is 
expended;  and  (4)  business  concerns 
that  are  51  percent  or  more  owned  by 
low-income  persons  residing  within  the 
metropolitan  area  (or  nonmetropolitan 
county)  in  which  the  section  3  covered 
assistance  is  expended,  or  which 
employ  a  substantial  number  of  these 
persons. 

The  fact  that  §  135.36,  consistent  with 
section  3  hsts,  in  order  of  priority,  the 
categories  of  section  3  business 
concerns  to  which  best  efforts  must  be 
directed,  does  not  mean  that  §  135.36  (or 
section  3)  authorizes  set-asides  or  the 
restriction  of  competition  to  one  or  more 
of  these  categories  of  business  concerns, 
and  §  135.36  would  clarify  this  point 

Section  135.36  also  would  provide 
specific  procedures  for  implementing 
the  section  3  contracting  preference  for 
each  of  the  competitive  procurement 
methods  authorized  in  24  CFR  85.36(d). 
and  which  are  utilized  by  HAs.  The 
procedures  in  §  135.36  are  modeled  on 
those  provided  in  24  CFR  005.175  of 
HUD's  Indian  housing  regulations, 
which  provide  for  implementation  of 
the  Indian  preference  in  contracting. 
Section  135.36  would  provide  that  HAs 
must  follow  the  procurement 
procedures  set  forth  in  this  section. 
(Again,  IHAs  shall  comply  with  these 
procedures  to  the  maximum  extent 
feasible,  but  not  in  derogation  of, 
compliance  with  section  7(b)  of  the 
ISDEA  Act.)  Requiring  HAs  to  follow 
the  procedures  in  §  135.36  would  mean 
that  a  HA  should  select  the  procurement 
method  that  is  suitable  for  the  type  of 
procurement  it  intends  to  undertake 
(e.g.,  small  purchase  procedures, 
procurement  by  sealed  bids, 
procurement  by  competitive  proposals, 
etc.),  and  then  must  follow  the 
procedures  in  §  135.36(c)  that  provide 
for  implementation  of  the  section  3 


contracting  preference  for  the 
procurement  method  selected. 

Section  135.36  would  clarify  that  the 
requirements  imposed  by  this  section 
apply  only  to  HAs.  and  not  to  their 
contractors  and  subcontractors.  The 
contractors  and  subcontractors  of  HAs 
are  not  required  to  follow  the 
procurement  procedures  of  24  CFR 
85.36(d).  However.  §135.36  would 
require  HA  contractors  and 
subcontractors  to  provide  preference  for 
section  3  business  concerns  in  their 
procurement  practices,  and  to  undertake 
efforts  that  en.sure  compliance  with  the 
section  3  contracting  preference. 

Section  135.36  also  would  provide 
that  before  the  completion  of  the 
contract  award  process,  the  contractor 
selected  by  the  HA  will  have  disclosed 
the  activities  that  the  contractor  intends 
to  undertake  to  comply  with  the  section 
3  training  and  employ-ment  preference 
or  section  3  contracting  preference,  or 
both,  if  applicable,  and  the  HA  will 
have  approved  these  activities  as 
meeting  the  "best  efforts  requirement." 
The  timing  of  disclosure  of  the  intended 
best  effort  activities  will  vary  depending 
upon  the  procurement  method  selected 
by  the  HA.  For  example,  under  the 
competitive  proposal  method  of 
procurement,  the  disclosure  will  be 
made  by  all  business  concerns  in  their 
proposals,  submitted  in  response  to  a 
Request  for  Proposals.  If  the  HA 
determines  that  the  activities  intended 
to  be  undertaken  by  the  contractor  do 
not  constitute  best  efforts,  the  HA  and 
the  contractor  will  negotiate  the  best 
effort  activities  to  be  undertaken  by  the 
contractor.  When  the  HA  and  contractor 
reach  agreement  on  best  effort  activities, 
the  actions  will  be  described  in  an 
attachment  to  the  contract  and  made  a 
part  of  the  contract.  If  the  HA  and 
contractor  fail  to  reach  agreement  on 
best  efforts,  the  contractor  will  be 
determined  to  be  not  responsible,  and 
therefore  ineligible  for  the  contract 
award.  (Compliance  with  section  3  is  a 
matter  of  responsibility.)  The  HA  will 
select  the  next  lowest  responsive  bidder, 
and  either  approve  that  bidder's  best 
effort  activities,  or  commence 
negotiation  concerning  these  efforts  as  it 
did  with  the  first  bidder  selected. 

•  •  •  The  Department  specifically 
requests  comment  on  this  proposal  to 
disclose,  and  negotiate,  as  determined 
necessary  by  the  HA,  the  best  effort 
activities  before  the  HA  awards  a 
contract  to  a  contractor. 

Section  135.36  also  would  provide 
examples  of  outreach  activities  which 
HAs,  their  contractors  and 
subcontractors  may  undertake  in  any 
combination  and  which,  dependent 
upon  the  procurement  drcimistances 
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and  the  combination  of  activities 
selected,  may  demonstrate  that  best 
efforts  were  made  to  comply  with  the 
section  3  contracting  preference. 

•  •  *  The  Department  specifically 
requests  public  comment  on  these 
activities,  and  recommendations  on 
other  activities  that  would  demonstrate 
best  efforts  were  made  to  meet  the 
section  3  contracting  preference. 

Sections  135.32    Documentation,  and 

Section  135.36    Evaluation  of  Best 
Efforts 

Both  §§  135.32  and  135.36  would 
impose  requirements  on  HAs  (and  only 
HAs)  to  document  the  best  efforts 
undertaken  to  meet,  respectively,  the 
section  3  employment  and  contracting 
preferences.  The  information  which  the 
Department  would  request  that  HAs 
maintain  would  be  as  follows:  with 
respect  to  training  and  employment,  the 
number  of  low-income  persons  hired  in 
comparison  to  the  total  number  of 
persons  hired  at  the  end  of  an  HA  fiscal 
year,  the  types  of  training  and 
employment  positions  filled  by  low- 
income  persons,  a  description  of  the 
best  efforts  that  were  undertaken  to  train 
and  hire  low-income  persons,  and  a 
description  of  the  mechanism  by  which 
the  HA  ensured  that  its  contractors  and 
subcontractors  complied  with  the 
section  3  training  and  employment 
preference.  With  respect  to  contracting, 
the  information  to  be  maintained  would 
include  the  number  and  dollar  value  of 
contracts  awarded  to  section  3  business 
concerns  in  comparison  to  the  number 
and  dollar  value  of  contracts  awarded  to 
all  business  concerns  at  the  end  of  an 
HA  fiscal  year,  a  description  of  the  best 
efforts  that  were  undertaken  to  award 
contracts  to  section  3  business  concerns, 
and  a  description  of  the  mechanism  by 
which  the  R\  ensured  that  its 
contractors  and  subcontractors 
complied  with  the  section  3  contracting 
preference. 

No  recordkeeping  requirements 
would  be  imposed  by  HUD  on  an  HA's 
contractors  and  subcontractors.  The 
regulations,  however,  would  provide 
authority  for  the  HA  to  impose  such 
recordkeeping  and  reporting 
requirements  on  its  contractors  and 
subcontractors  as  may  be  necessary  in 
order  for  the  HA  to  comply  with  the 
recordkeeping  and  reporting 
requirements  imposed  by  part  135. 

Additionally,  both  §§  135.32  and 
135.36  would  provide  for  evaluation  of 
best  efforts  on  the  basis  of  the  following 
criteria.  With  respect  to  training  and 
employment,  the  Department  will  look 
at  the  efforts  undertaken  to  make  low- 
income  persons  aware  of  the  training 


and  employment  positions  to  be  filled, 
to  encourage  and  facilitate  the 
participation  of  low-income  persons  in 
the  job  application  process,  and  to  train 
and  employ  low-income  persons  who 
are  qualified  for  the  positions  to  be 
filled.  With  respect  to  contracting,  the 
Department  will  look  at  the  efforts 
undertaken  to  identify  section  3 
business  concerns,  and  to  make  these 
business  concerns  aware  of  the 
contracting  opportunities,  to  encourage 
and  facilitate  their  participation  in  the 
procurement  process,  and  to  award 
contracts  to  section  3  business  concerns 
that  are  capable  of  performing  the 
contract  work. 

Section  135.38    Providing  Other 
Economic  Opportunities. 

Section  135.38  of  subpart  B  would 
provide  examples  of  economic 
opportunities,  other  than  job  training, 
employment,  and  the  award  of  contracts 
for  work,  that  HAs  may  provide  to  low- 
income  persons. 

•  *  *  The  Department  requests 
public  comment  on  the  examples  of 
other  economic  opportunities  provided 
in  §  135.38.  and  requests  suggestions  of 
other  economic  opportunities  that 
should  be  included  in  this  section,  and 
are  consistent  with  the  objectives  of 
section  3. 

Subpart  C — Economic  Opportunities  for 
Low  and  Very  Low-Income  Persons  in 
Housing  Programs  and 

Subpart  D — Economic  Opportimities  for 
Low  and  Very  Low-Income  Persons  in 
Community  Development  Programs 

Subpart  C  provides  for 
implementation  of  section  3  in  HUD's 
housing  programs.  Subpart  D  provides 
for  implementation  of  section  3  in 
HUD's  community  development 
programs.  Subparts  C  and  D  are 
discussed  together  in  this  preamble 
because,  with  few  exceptions,  these  two 
subparts  closely  resemble  each  other. 
These  two  subparts  closely  resemble 
each  other  because  section  3  imposes 
the  same  requirements  on  HUD's 
housing  programs  as  it  does  on  HUD's 
community  development  programs. 

In  addressing  the  preference 
requirements  imposed  on  housing  and 
commimity  development  programs, 
section  3  does  not  use  the  term  "best 
efforts"  as  it  does  in  connection  with 
HUD's  public  and  Indian  housing 
programs.  Section  3  provides  that  in 
HUD's  housing  and  community 
development  programs,  the  Secretary  of 
HUD  shall  ensure  that,  to  the  greatest 
extent  feasible,  and  consistent  with 
existing  Federal,  State  and  local  laws 
and  regulations,  training  and 


employment  opportunities  are  given  to 
low-income  persons,  and  contracting 
opportunities  are  given  to  section  3 
business  concerns.  The  Department  has 
interpreted  this  language  to  mean  that 
recipients  (and  their  recipients, 
contractors,  and  subcontractors)  of  HUD 
housing  and  community  development 
assistance  must  make  "good  faith 
efforts"  (as  opposed  to  best  efforts)  to 
meet  the  section  3  preference 
requirements  when  expending  this 
assistance  in  connection  with  a  section 
3  covered  project. 

Section  135.50    General  (Subpart  C) 
Section  135.70    General  (Subpart  D) 

Each  of  these  sections  would  establish 
a  dollar  threshold  before  compliance 
with  the  section  3  preference 
requirements  would  be  mandatory. 
These  sections  would  provide  that 
recipients  and  contractors  subject  to 
compliance  with  subpart  C  or  subpart  D 
are  those  that  receive,  respectively,  HUD 
housing  program  assistance  (other  than 
section  8  assistance,  and  other  than 
Flexible  Subsidy  assistance  as  discussed 
below)  or  HUD  community 
development  program  assistance  for  a 
section  3  covered  project  and  for  which 
the  HUD  share  of  die  "project  cost" 
(which  is  defined  in  §  135.7)  exceeds 
SlOO.OOO.  (As  will  be  discussed  below, 
section  8  assistance  is  excluded  from 
section  3  coverage,  and  Flexible  Subsidy 
assistance  is  treated  differently  imder 
section  3  than  other  HUD  housing 
program  assistance.)  Sections  135.50 
and  135.70  also  would  provide  that 
subparts  C  and  D  are  applicable  to 
subcontractors  that  are  awarded  a 
subcontract  in  connection  with  a  section 
3  covered  project  for  which  the  HUD 
share  of  the  project  cost  exceeds 
$100,000  and  the  subcontract  exceeds 
$50,000.  Once  the  threshold  is  met,  the 
entire  project  would  be  subject  to  the 
section  3  preference  requirements. 

•  *  *  The  Department  specifically 
requests  public  comment  on  the 
proposal  to  apply,  once  the  dollar 
threshold  is  met,  the  section  3 
preference  requirements  to  the  entire 
project,  and  not  solely  to  that  portion  of 
the  project  that  is  assisted  with  HUD 
housing  or  community  development 
assistance. 

The  Department  proposes  to  lower  the 
threshold  to  $100,000  fitx>m  the  $500,000 
threshold  provided^n  the  existing  part 
135  regulations  (see  §  135.5(m)).  The 
reasons  for  the  reduction  in  the 
threshold  are  twofold.  First,  the 
$500,000  threshold  in  the  existing 
regulation  is  based  on  total  project  cost, 
and  not  solely  on  the  HUD  share  of  the 
total  project  cost,  as  is  proposed  in  this 
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rule.  Second,  section  915  of  the  1992 
Act  substantially  reduces  section  3 
coverage  in  HUD's  housing  and 
community  development  programs.  As 
previously  discussed  in  this  preamble, 
in  HUD's  bousing  and  community 
development  programs,  the 
requirements  of  section  3  are  limited  to 
construction  and  rehabilitation  projects. 
Thus,  the  Department  believes  that  a 
$100,000  threshold  is  reasonable  for  the 
types  of  covered  projects  specified  by 
section  3,  and  is  consistent  with  the 
statutory  requirement  that  employment 
and  contracting  opportunities  shall,  to 
the  greatest  extent  feasible,  be  given  to 
low-income  persons. 

The  use  of  "HUD  share"  of  project 
cost  takes  into  consideration  the  fact 
that  in  HUD  assisted  programs,  other 
than  HUD's  public  and  Indian  housing 
programs,  recipients  frequently  receive 
assistance  from  several  sources,  of 
which  HUD  is  only  one.  This  is 
particularly  the  case  in  HUD's  CDBG 
programs.  In  the  CDBG  programs,  HUD 
awards  financial  assistance  to  State  and 
local  governments  for  a  wide  range  of 
ehgible  community  development 
activities,  and  the  HUD  assistance 
awarded  to  States  and  local 
governments  may  constitute  only  a 
portion  of  the  assistance  that  will  be 
used  to  support  or  undertake  these 
activities.  The  States  or  local 
governments  expend  HUD  assistance  in 
conjiuiction  with  assistance  provided 
from  other  public  and  private  sources. 
The  decision  concerning  how  the 
financial  assistance,  obtained  from 
various  sources,  will  be  expended  and 
in  what  combination,  if  any,  is  left  to 
the  decision  of  the  State  or  local 
government.  For  this  reason,  the 
Department  proposes  to  limit  the 
threshold  amounts  for  section  3  covered 
housing  and  community  development 
projects  end  activities  to  the  "HUD 
share"  of  the  project  cost. 

•  •  *  The  Department  specifically 
requests  public  comment  on  the 
proposal  to  base  the  threshold  amount 
on  die  HUD  share  of  total  project  cost. 
rather  than  on  the  total  project  cost. 
Section  135.50  of  subpart  C  would 
exclude  section  8  certificate  and 
voucher  assistance  bom  section  3 
coverage.  Recipients  of  HUD  assistance 
that  are  subject  to  section  3  do  not 
include  any  ultimate  beneficiary  of  the 
assistance,  as  for  examples,  tenants  in 
the  section  8  programs. 

Section  135.50  of  subpart  C  would 
establish  a  diffierent  dollar  threshold  for 
recipients  (or  multifemily  project 
mortgagors)  under  HUD's  Flexible 
Subsidy  Program,  the  regulations  for 
which  are  codified  in  24  CFR  part  219. 
HUD's  Flexible  Subsidy  Program 


provides  two  types  of  assistance  to 
troubled  projects — operating  assistance, 
and  assistance  for  capital 
improvements.  (Multifamily  projects 
that  have  serious  financial  and  physical 
problems  are  designated  as  "troubled.") 
Of  these  two  types  of  assistance,  only 
capital  improvement  assistance,  which 
involves  assistance  for  housing 
rehabilitation,  is  expended  for  a  project 
activity  that  qualifies  as  a  "section  3 
covered  project."  as  this  term  is  defined 
in  S  135.7.  Accordingly.  §  135.50  would 
provide  that  subpart  C  applies  to 
multifamily  project  mortgagors  that 
receive  assistance  under  the  Flexible 
Subsidy  Program  for  rehabilitation,  and 
for  which  the  HUD  share  of  the 
rehabilitation  cost  exceeds  $7,500  per 
unit.  Section  135.50  also  would  provide 
that  subpart  C  applies  to  contractors  and 
subcontractors  that  are  awarded  a 
contract  or  a  subcontract  in  connection 
with  assistance  under  the  Flexible 
Subsidy  Program  for  which  the  HUD 
share  of  the  rehabilitation  cost  exceeds 
$7,500. 

The  per  unit  dollar  threshold  of 
$7,500  was  based  on  the  fact  that  since 
1983.  the  Office  of  Housing  has  used  the 
fixed  dollar  amount  of  $6,500  per  unit 
as  an  indicator  of  "rehabilitation" — that 
is.  when  work  is  undertaken  on  a 
multifamily  project  to  bring  it  into 
compliance  with  building  codes, 
housing  quahty  standards,  etc.  Appljring 
to  this  amount  a  general  increase  factor 
of  39  percent  for  wood  and  masonry 
structure  costs  indicates  that  what  may 
have  cost  $6,500  in  1983  would  cost 
approximately  $9,035  in  1993.  However, 
to  meet  the  section  3  "greatest  extent 
feasible  requirement"  in  the  Flexible 
Subsidy  Program,  the  Department 
would  reduce  this  $9,035  per  unit  cost 
to  $7,500  (and,  thus,  establish  the  dollar 
threshold  at  $7,500  per  unit),  to  provide 
for  increased  section  3  coverage  in  this 
program. 

Sections  135.50  and  135.70  would 
each  define  "HUD  share"  to  mean  the 
aggregate  of  funds  received, 
respectively,  from  all  HUD  housing  or 
community  development  programs  for 
the  project  cost.  (Sections  135.50  and 
135.70  also  would  define  "service  area" 
and  "neighborhood" — terms  used  in 
section  3  in  connection  with  HUD 
housing  and  community  development 
programs.) 

•  •  •  The  Department  requests 
public  comment  on  the  dollar 
thresholds  established  under  subparts  C 
and  D,  and  on  the  definiticm  of  HUD 
share. 

Sections  135.50  and  135.70  also 
would  impose  a  responsibility  on 
recipients  of  HUD  bousing  or 
community  development  assistance  to 


monitor  their  own  operations  and  the 
operations  of  their  contractors  and 
subcontractors  to  ensure  compliance 
vrith  the  section  3  preference 
requirenoents. 

Section  135.52    Training  and 
Employment  Opportunities  (Subpart  C) 

Section  135.72    Training  and 
Employment  Opportunities  (Subpart  D) 

Sections  135.52  and  135.72  would 
address  implementation  of  the  section  3 
training  and  employment  preference  In 
HUD's  housing  programs  and  HUD's 
community  development  programs, 
respectively.  For  HUD's  housing  and 
community  development  programs, 
section  3  does  not  require  that  good 
faith  efforts  must  be  directed  to  employ 
certain  categories  of  low-income 
persons,  but,  rather,  section  3  requires 
that,  where  feasible,  priority  should  be 
given  to  hiring  low-income  persons 
residing  within  the  service  area  or 
neighborhood  in  which  the  section  3 
covered  project  is  located,  and  to 
participants  in  HUD  Youthbuild 
programs.  (See  paragraphs  (c)(2)(B)  and 
(d)12)(B)  of  section  3.)  Sections  135.52 
and  135.72  would  incorporate  this 
statutory  provision. 

The  Department  believes  that  the 
"where  feasible"  language  in  section  3 
was  included  because  the  Congress 
understood  that  the  service  area  or 
neighborhood  for  some  section  3 
covered  projects  may  not  have  low- 
income  persons  capable  of  undertaking 
the  work  to  be  performed  in  connection 
with  a  section  3  covered  project  For 
example,  the  employment  opportunities 
generated  from  a  section  3  covered 
project  that  involves  bousing 
construction  may  be  opportunities  that 
require  the  abiUty  to  perform  heavy 
labor,  and  the  low-income  persons 
residing  in  the  neighborhood  of  this 
section  3  covered  project  may  consist  of 
a  high  percentage  of  elderly  persons.  In 
this  situation,  it  would  not  be  feasible 
to  give  priority  consideration  in  hiring 
to  the  low-income  persons  in  the 
neighborhood,  but  it  may  be  feasible  to 
give  priority  consideration  to  HUD 
Youthbuild  program  participants.  If  it  is 
not  feasible  to  give  priority 
consideration  in  hiring  to  HUD 
Youthbuild  program  participants  (there 
may  not  be  any  HUD  Youthbuild 
programs  in  the  metropoUtan  area  of  the 
section  3  covered  project),  section  3 
would  still  require  that  good  £aith  eflbrts 
should  be  made  to  employ  low-income 
persons  residing  in  the  metropoUtan 
area  (or  nonmetropolitan  county)  in 
which  the  section  3  covered  project  is 
located. 
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Additionally,  §  135.72  would  provide 
that  where  the  section  3  covered  project 
is  assisted  under  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C  11301  et  seq.)  (McKinney  Act), 
homeless  persons  residing  in  the  service 
area  or  neighborhood  in  which  the 
section  3  covered  project  is  located  shall 
be  given  the  high^  priority.  This 
category  of  persons  was  added  because 
the  McKinney  Act  requires  that 
preference  be  given  to  homeless  persons 
for  employment  opportunities  generated 
from  the  expenditure  of  assistance 
awarded  under  the  McKinney  Act. 

Sections  135.52  and  135.72  also 
would  provide  examples  of  activities 
which  recipients,  contractors,  and 
subcontractors  may  undertake,  in  any 
combination,  and  which,  dependent 
upon  the  hiring  circumstances  and  the 
combination  of  activities  selected,  may 
demonstrate  that  good  faith  efforts  were 
made  to  comply  with  the  section  3 
training  and  employment  preference. 

Section  135.56    Contracting 
Opportunities  (Subpart  C) 

Section  135.76    Contracting 
Opportunities  (Subpart  D) 

Sections  135.56  and  135.76  would 
address  implementation  of  the  section  3 
contracting  preference.  With  respect  to 
implementation  of  the  contracting 
preference  in  HUD's  housing  and 
commimity  development  programs, 
section  3  provides  that,  where  feasible, 
priority  consideration  should  be  given 
to  awarding  contracts  to  section  3 
business  concerns  that  provide 
economic  opportimities  for  low-income 
persons  residing  in  the  service  area  or 
neighborhood  in  which  the  section  3 
covered  project  is  located,  and  to  HUD 
Youthbuild  programs.  Sections  135.56 
and  135.76  incorporate  this  statutory 
provision. 

Sections  135.56  and  135.76  would 
provide  that  good  faith  efforts  to  award 
contracts  to  section  3  business  concerns 
may  be  demonstrated  by  utihzing  the 
procurement  procedures  provided  in 
§  135.36(c)  of  subpart  B.  As  discussed 
under  subpart  B,  §  135.36(c)  provides 
specific  procedures  for  implementation 
of  the  section  3  contracting  preference 
for  each  of  the  competitive  procurement 
methods  authorized  in  24  CFR  85.36(d). 
The  procurement  methods  described  in 
24  CFR  85.36(d)  are  standard 

Erocurement  methods,  and  in  all 
kelihood,  familiar  to  recipients, 
contractors  and  subcontractors  subject 
to  subparts  C  and  D.  Thus,  the 
procurement  procedures  in  §  135.36(c) 
may  prove  useful  to  recipients, 
contractors,  and  subcontractors,  subject 
to  subparts  C  and  D,  seeking  to 


demonstrate  compliance  with  the 
section  3  contracting  preference. 
However,  8 135.56  of  subpart  C  would 
provide  that  for  muhifamily  project 
mortgagors,  demonstration  of 
compliance  with  the  section  3 
contracting  preference  is  not  necessarily 
met  by  following  the  procurement 
procedures  spedfied  in  §  135.36(c). 

As  use  of  the  term  "may"  in  §§  135.56 
and  135.76  indicates,  the  procurement 
procedures  spedhod  in  §  135.36(c)  are 
not  required  to  be  followed  by 
recipients,  contractors  and 
subcontractors  subject  to  subparts  C  and 
D.  Nevertheless,  in  §  135.56.  the 
Department  is  excluding  multifamily 
project  mortgagors  under  the  Flexible 
Subsidy  Program  from  this  provision  to 
avoid  confusion  on  their  part  that  the 
procurement  procedures  specified  in 
§  135.36  are  the  only  options  available 
to  demonstrate  compliance  with  the 
section  3  contracting  preference. 

As  noted  earUer  in  this  preamble,  the 
Flexible  Subsidy  Program  provides 
assistance  to  "troubled"  multifamily 
projects,  i.e.,  projects  that  have  serious 
financial  and  physical  problems,  fai 
many  cases,  the  Flexible  Subsidy 
assistance  is  provided  to  address  a 
project's  emergency  health  and  safety 

Eroblems  (leaking  gas  stoves,  falling 
alconies),  and  in  these  cases,  the 
multifamily  project  mortgagor  does  not 
have  the  time  to  undertake  procurement 
through  formal  procurement 
procedures.  Through  this  rule,  the 
Department  does  not  wish  to  indicate  to 
multifamily  project  mortgagors,  who 
must,  among  other  things,  aiddress 
emergency  health  and  safety  problems, 
that  the  procurement  procedures  of 
§  135.36  are  the  only  options  available 
to  demonstrate  compliance  with  the 
section  3  contracting  preference. 
Additionally,  the  Flexible  Subsidy 
Program  is  a  program  designed  to 
restore  or  maintain  the  physical  and 
financial  soundness  of  eligible  projects 
at  the  lowest  possible  cost  to  the  Federal 
Government.  Several  of  the  procurement 
procedures  set  forth  in  §  135.38  provide 
for  the  award  of  a  contract  to  a  business 
concern  that  submits  a  bid  that  is  higher 
than  the  lowest  responsive  bid,  whidi  is 
inconsistent  with  the  requirements 
imposed  by  the  Flexible  Subsidy 
Program.  Section  135.56  %vould  provide, 
however,  that  multifamily  project 
mortgagors  roust  provide,  where 
feasible,  for  preference  to  section  3 
business  concerns  in  the  procurement 
practices  that  they  follow. 

•  *  *  The  Department  specifically 
requests  public  comment  from 
multifamily  project  mortg^ors  on  how 
the  section  3  contracting  preference  may 


be  implemented  in  the  Flexible  Subsidy 
Program. 

Sections  135.56  and  135.76  also 
would  provide  other  examples  of 
activities  which  may  be  undertaken  in 
any  combination,  and  which,  dependent 
upon  the  procurement  drcurostances 
and  the  combination  of  activities 
selected,  may  demonstrate  that  good 
faith  efforts  have  been  made  to  award 
contracts  to  section  3  business  concerns. 

•  *  *  The  Department  specifically 
requests  comments  fitnn  current,  past 
and  prospective  recipients,  contractors 
and  subcontractors  of  HUD  housing  or 
community  development  assistance  on 
the  activities  listed  in  §§  135.56  and 
135.76.  The  Department's  requests 
comment  on  whether  these  activities  are 
more  suited  to  the  types  of  endeavors 
that  a  local  government  or  nonprofit 
entity  may  undertake,  as  opposed  to  a 
private  local  developer. 

Sections  135.52.  135.72 
Documentation,  and 

Sections  135.56,  135.76    Evaluation  of 
Good  Faith  Efforts 

The  procedures  for  documenting  and 
evaluating  good  faith  efforts  to  meet  the 
employment  and  contracting 
preferences  of  section  3,  established  in 
§§  135.52,  135.56, 135.72,  and  135.76. 
are  similar  to  the  documentation  and 
evaluation  procedures  established  in 
§§135.32  and  135.36. 

With  respect  to  good  faith  efforts  in 
subparts  C  and  D,  and  as  discussed 
earlier  in  this  preamble  under  §§  135.50 
and  135.70,  recipients  of  HUD  housing 
or  community  development  assistance 
are  responsible  for  monitoring  their  own 
operations  and  the  operations  of  their 
contractors  and  subcontractors  to  ensure 
compliance  with  the  section  3 
preference  requirements.  Although 
monitoring  responsibility  is  imposed  aa 
the  recipient,  the  responsibility  to 
provide  preference  to  low-income 
persons  with  respect  to  training  and 
employment  opportunities,  and  to 
provide  preference  to  section  3  business 
concerns  with  respect  to  contracting 
opportimities,  falls  on  the  entity  or 
entities  (whether  it  is  the  recipient, 
contractor  or  subcontractor)  that  is 
undertaking  the  hiring  or  procurement 
in  connection  with  a  section  3  covered 
project. 

*  •  *  The  E)epartment  requests 
public  comment,  particularly  by  local 
jurisdictions,  on  whether  local 
governments  that  receive  funding  under 
HUD's  CDBG  Program  and  that  do  not 
themselves  engage  in  hiring  and 
procurement  activities,  but  rather  pass 
the  funding  along  to  a  project  owner/ 
developer  which  will  engage  in  hiring 
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and  procvirement,  should  be  required  by 
the  section  3  regulations  to  undertake 
more  than  monitoring  responsibility — 
that  is.  should  local  governments  be 
required  to  assist  the  project  owner  with 
outreach  activities.  The  Department 
solicits  comment  on  this  issue  because 
the  preference  requirements  imposed  by 
section  3,  in  large  part,  attempt  to 
respond  to  the  requests  by  local 
governments,  particularly  those  in  major 
urban  areas,  that  the  Federal 
Government  do  more  (1)  to  address  the 
under-  and  unemployment  problem  in 
these  areas,  and  (2)  to  promote  the 
employment  of  local  residents.  Since 
local  governments  have  an  interest  in 
increased  employment  within  their 
jurisdictions,  especially  employment  of 
those  persons  wtio  are  under-  and 
imemployed.  the  Department  requests 
comment  on  what  e^orts  and  activities 
local  governments  should  and  can 
undertake  not  only  to  ensure  that  their 
recipients  and  contractors  comply  with 
section  3,  but  to  further  the  objectives  of 
section  3. 

Subpart  E — Complaint  and  Compliance 
Review 

This  subpart  would  establish  the 
procedures  for  handling  complaints 
alleging  noncompliance  with  the  part 
135  regulations,  and  the  procedures 
governing  the  review  by  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity  (FHEO)  of  a  recipient's  or 
contractor's  compliance  with  the  part 
135  regulations. 

Subpart  F — Reporting  and 
Recordkeeping 

Subpart  F  would  provide  that  the 
documentation  required  to  be 
maintained  under  subparts  B,  C  and  D 
shall  be  maintained  for  a  period  of  three 
years.  Subpart  F  also  would  provide  that 
each  recipient  which  receives,  directly 
from  HUD,  financial  assistance  covered 
by  the  requirements  of  part  135  shall 
submit  to  the  Assistant  Secretary  for 
FHEO  an  annual  report  as  the  Assistant 
Secretary  may  request  for  the  purpose  of 
determining  the  effectiveness  of  section 
3. 

IV.  Invitation  to  Comment 

The  Department  requests  thorough 
review  of  this  proposed  rule  by  the 
public,  and  particularly  by  PHAs.  IHAs, 
States  and  local  governments, 
multifamily  project  owners^cpntractors, 
and  subcontractors  that  have  been,  and 
will  continue  to  be  subject  to  the 
requirements  of  section  3.  Additionally, 
the  Department  requests  comments  from 
the  intended  beneficiaries  of  section  3 — 
low-income  persons  and  section  3 
business  concerns. 


In  this  proposed  rule,  the  Department 
has  strived  to  provide  PHAs,  IHAs  and 
other  recipients  with  flexibility  in 
implementing  section  3  without, 
however,  abdicating  the  Department's 
statutory  responsibility  to  ensure,  to  the 
greatest  extent  feasible,  that 
employment  and  other  economic 
opportunities  generated  by  HUD 
financial  assistance  be  directed  to  low- 
income  persons.  Accordingly,  the 
Department  invites  comments  on  all 
definitions  and  provisions  set  forth  in 
the  proposed  rule,  and  on  whether  the 
proposed  rule  strikes  an  appropriate 
balance  between  flexibility  in 
implementation,  and  diligence  in 
enforcement  of  section  3.  Additionally, 
the  Department  specifically  requests 
comment  on  the  issues  listed  in  this 
section  of  the  preamble.  The  majority  of 
these  issues  already  have  been  called  to 
the  attention  of  the  public  earlier  in  this 
preamble,  but  they  are  repeated  in  this 
section  for  the  convenience  of  the 
commenters. 

1 — ^The  appropriateness  of  the  third 
criterion  established  by  the  Department 
for  determining  whether  a  business 
concern  is  a  section  3  business  concern, 
and  any  additional  criteria  that  should 
be  established; 

2 — (a)  The  definition  of  "section  3 
covered  project,"  which  is  the 
Department's  interpretation  of 
"covered"  activities  described  in 
paragraphs  (c)(2)(A)  and  (d)(2)(A)  of 
section  3;  and  (b)  the  appropriateness  of 
extending  section  3  coverage,  through 
the  definition  of  "section  3  covered 
project"  to  all  private,  for-profit  entities, 
including  private,  for-profit  businesses 
receiving  CDBG  funding  for  economic 
development  projects. 

3 — The  Department's  proposal  to 
provide  for  additional  (bonus)  points  in 
HUD  NOFAs  (that  award  funds  on  the 
basis  of  a  rating  and  ranking  system)  for 
applicants  that  have  demonstrated 
previous  experience  in  providing 
economic  opportunities  to  low-income 
persons,  and  how  applicants  for  HUD 
funding  envision  this  proposal  working, 
or  not  working,  in  their  programs; 

4 — ^The  Department's  determination 
that  the  establishment  of  dollar 
thresholds  in  HUD's  public  and  Indian 
housing  programs  is  not  consistent  with 
a  statutory  "best  efforts"  requirement; 

5 — The  proposal  that  the  intended 
best  effort  activities  of  an  HA  contractor 
must  be  approved  by  the  HA  before  the 
contract  award  is  completed; 

6 — Suggestions  concerning  economic 
opportunities,  other  than  job  training, 
employment,  and  contract  awards,  that 
may  be  provided  to  low-income 
persons; 


7 — Incentives  that  the  Department 
should  provide  to  encourage 
compliance  with  section  3; 

8---(a)  The  appropriateness  of  the 
dollar  thresholds  established  in  subparts 
C  and  D,  and  (b)  the  appropriateness  of 
basing  the  dollar  thresholds  in  subparts 
C  and  D  on  the  HUD  share  of  project 
cost  rather  than  on  the  total  project  cost; 

9 — The  proposal  to  apply,  once  the 
dollar  threshold  is  met,  the  section  3 
preference  requirements  to  the  entire 
project,  and  not  solely  to  that  portion  of 
the  project  that  is  funded  with  HUD 
housing  or  community  development 
assistance; 

10 — ^The  appropriateness  of  the  "best 
effort"  activities  described  in  subpart  B, 
and  suggestions  on  Activities  that  should 
be  included  or  excluded; 

11 — ^The  appropriateness  of  the  "good 
faith"  activities  described  in  subparts  C 
and  D,  and  suggestions  on  activities  that 
should  be  included  or  excluded; 

12 — Suggestions  from  multifamily 
project  mortgagors  assisted  under  HUD's 
Flexible  Subsidy  Program  on  how  the 
section  3  contracting  preference  may  be 
implemented  in  this  program; 

13 — The  distinctions,  if  any,  that 
should  be  drawn  between  the  efforts  to 
be  made  by  PHAs  and  IHAs  (on  which 
is  imposed  a  "best  efforts"  requirement) 
and  those  to  be  made  by  recipients  of 
HUD  housing  and  community 
development  assistance  (on  which  is 
imposed  a  "good  faith  efforts" 
requirement)  to  comply  with  section  3; 

14 — ^The  distinctions,  if  any,  that 
should  be  drawn  between  the  efforts 
required  of  recipients  of  HUD  housing 
program  assistance,  and  the  recipients 
of  HUD  community  development 
assistance; 

15 — Activities  that  local  jurisdictions 
should  undertake  when  they  are  not 
engaged  in  hiring  or  procurement,  to 
promote  the  objectives  of  section  3 
within  their  jurisdictions; 

16 — Suggestions  on  enforcement 
procedures  the  Department  should 
undertake  to  ensure  that  recipients  are 
complying  with  the  section  3  preference 
requirements. 

The  Department  requests  that 
commenters  who  object  to  the  inclusion 
of  certain  provisions  in  the  proposed 
rule,  not  only  express  their  opposition 
but  explain  how  these  provisions  may 
be  improved,  or  what  provisions  may 
work  in  lieu  of  the  ones  provided  in  the 
rule. 

V.  Justification  for  Reduced  Comment 
Period 

It  is  the  Department's  general  policy 
to  provide  a  60-day  public  comment 
period.  For  this  proposed  rule,  however, 
the  Department  is  providing  only  a  30- 
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day  public  comment  period.  Tbe 
purpose  of  the  reduced  public  comment 
period  is  to  help  the  DefMrtment  have 
a  section  3  final  rule  in  place  for  the 
Federal  Fiscal  Year  1994  funding  round. 
The  Federal  Fiscal  Year  (FY)  begins 
October  1  of  each  year,  and  notices  of 
funding  availability,  which  make 
available  to  eligible  applicants  funding 
appropriated  by  the  Congress  for  the 
new  FY,  generally  begin  being 
published  in  the  Federal  Register  in  the 
month  of  December. 

The  Department  would  like  to  have  a 
final  rule  in  place  as  quickly  as  possible, 
but  particularly  by  tbe  time  the  FY  1994 
funding  round  begins,  because  the 
regulations  of  existing  part  135  have  not 
been  amended  substantively  since  their 
adoption  in  1973.  Thus,  not  only  do  the  . 
existing  part  135  regulations  fail  to 
reflect  the  changes  recently  made  to 
section  3  by  the  1992  Act,  the  part  135 
regulations  fail  to  reflect  the  many 
changes  in  HUD's  administration  of  its 
funded  programs,  and  in  HUD's 
procurement  practices  that  have  been 
implemented  since  1973.  Accordingly, 
recipients  and  contractors,  subject  to  the 
requirements  of  section  3,  are  without 
adequate  and  appropriate  guidance 
concerning  how  to  carry  out  their 
responsibilities  under  section  3.  The 
result  of  this  inadequate  guidance  is  that 
economic  opportunities  are  not  being 
provided  to  low-income  persons  and  to 
businesses  owned  by  or  employing  low- 
income  persons  as  contemplated  by 
section  3.  This  is  particularly  evident  in 
the  inner  city  areas  of  America's  large 
urban  centers,  where  the  low-income 
population  generally  is  high,  and  the 
economic  opportunities  are  few. 

The  Department  believes  that  it  is  in 
the  interest  of  the  public  that  final 
regulations  which  provide  guidance  for 
compliance  with  section  3— guidance 
that  is  consistent  with  tbe  amended 
'  statutory  language  of  section  3  and  the 
structure  and  substance  of  current  HUD 
programs — be  developed  as  quickly  as 
possible.  The  Department  already  has 
had  the  benefit  of  some  public  comment 
through  the  meetings  held  on  March 
12th  and  March  16th  on  the  subject  of 
section  3  at  HUD  Headquarters.  To 
ensure  maximum  public  comment  in 
the  30-day  period  provided,  the 
Department  will  send  copies  of  the 
proposed  rule  to  organizations  that 
represent  recipients  subject  to  section  3, 
and  to  advocates  of  low-income  persons 
and  representatives  of  resident  groups, 
to  seek  their  assistance  in  soliciting 
expedited  public  comment  on  the 
proposed  rule. 


VI.  Other  Matters 

Impact  on  the  Economy 

This  proposed  rule  would  not 
constitute  a  "major  rule"  as  that  term  is 
defined  in  section  1(b)  of  Executive 
Oder  12291  on  Federal  Regulation 
issued  on  February  17, 1981.  Analysis  of 
the  proposed  rule  indicates  that  it 
would  not  (1)  have  an  annual  effect  on 
the  economy  of  $100  million  or  more; 
(2)  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  have  a  significant  adverse 
effect  on  competition,  employment, 
investrhent,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)],  has  reviewed  and  approved  this 
proposed  rule,  and,  in  so  doing,  certifies 
that  tbe  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Recipients  and  contractors  that  receive 
HUD  financial  assistance  subject  to  the 
requirements  are  currently  required,  to 
the  greatest  extent  feasible,  to  give 
economic  opportunities  generated  by 
such  assistance  to  low-income  persons. 
This  proposed  rule,  which  would 
implement  the  amendments  made  to 
section  3  by  the  1992  Act,  provides 
greater  guidance  on  how  the 
requirements  of  section  3  may  be  met, 
and  decreases  the  administrative  burden 
on  recipients  fiY>m  that  contained  in  the 
existing  part  135  regulations.  For 
example,  the  proposed  rule  would 
eliminate  the  requirement  that 
recipients  must  prepare  an  affirmative 
action  plan,  as  contained  in  the  existing 
part  135  regulations. 

With  respect  to  HUD  housing  and 
community  development  programs,  the 
proposed  rule,  consistent  with  the 
changes  made  by  the  1992  Act,  limits 
section  3  coverage  to  three  types  of 
project  activities:  housing  rehabilitation, 
housing  construction,  and  other  public 
construction.  For  these  covered  project 
activities,  the  proposed  rule  would 
lower  the  dollar  threshold  below  that 
provided  in  the  existing  part  135 
regulations,  but  would  Umit  the 
threshold  to  the  "HUD  share"  of  the 
total  project  cost. 

With  respect  to  HUD's  public  and 
Indian  housing  programs,  the  proposed 
rule  would  eliminate  the  dollar 
threshold,  thereby  increasing  the 
circumstances  in  which  PHAs  and  IHAs 


must  comply  with  the  requirements  of 
section  3.  The  Department  believes, 
however,  that  this  elimination  of  a 
dollar  threshold  in  public  and  Indian 
housing  programs  is  consistent  with  the 
statutory  language  that  imposes  a  "best 
efforts"  requirement  on  PHAs,  IHAs. 
their  contractors  and  subcontractors. 

While  the  Department  anticipates  that 
this  proposed  rule  would  increase  the 
number  of  small  businesses  that  will 
benefit  fitim  the  implementation  of 
amended  section  3,  the  Department  also 
anticipates  that  the  lowered  dollar 
threshold  in  HUD's  housing  and 
community  development  programs,  and 
the  absence  of  a  dollar  threshold  in 
HUD's  public  and  Indian  housing 
programs,  may  increase  the  number  of 
small  business  concerns  that  will  be 
subject  to  compliance  with  the  part  135 
regulations.  However,  as  with  those 
small  businesses  expected  to  benefit 
from  the  revised  part  135  regulations, 
the  increase  in  the  number  of  small 
businesses  that  may  be  made  subject  to 
compliance  with  part  135  is  not 
considered  so  great  as  to  constitute  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Additionally,  to  lessen  the  regulatory 
burden  on  small  entities,  the  rule  limits 
its  reporting  and  recordkeeping 
requirements  to  those  recipients  that 
receive  HUD  financial  assistance 
directly  from  the  Department. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environn:>ent  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C  4332).  The  Finding  of 
No  Significant  Impact  is  available  for 
public  inspection  during  regular 
business  hours  in  the  Office  of  the 
General  Counsel.  Rules  Docket  Clerk, 
Room  10276,  451  Seventh  Street,  SW.. 
Washington,  DC  20410. 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  No.  12611,  Federalism, 
has  determined  that  this  proposed  rule 
would  not  have  a  substantial,  direct 
effect  on  the  States  or  on  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  or  responsibilities 
among  the  various  levels  of  government. 
The  proposed  rule  provides,  consistent 
with  section  3,  that  the  preference 
requirements  of  section  3  are  to  be 
carried  out  consistent  %vith  existing 
Federal,  State,  or  local  laws  and 
regulations. 
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Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  proposed  rule  may 
have  the  potential  to  promote  family 
formation,  maintenance,  and  general 
well-being.  If  the  revised  part  135 
regulations,  as  proposed  by  this  rule, 
contribute  to  successful  implementation 
of  section  3.  an  increased  number  of 
low-income  persons  will  be  employed 
which  may  promote  family  unification 


and  general  well-being.  Since  the 
impact  of  this  proposed  rule  is 
anticipated  to  be  beneficial,  no  further 
review  under  the  Order  is  necessary. 

Regulatory  Agenda 

This  rule  was  listed  as  sequence 
number  1542  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  April  26, 1993  (58  FR 
24382. 24430).  under  Executive  Order 
12291  and  the  Regulatory  Flexibility 
Act. 


Public  Reporting  Burden 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  3501-3520).  The 
following  provisions  of  the  rule  have 
been  determined  by  the  Department  to 
contain  collection  of  information 
requirements: 


Reference  in  rule 


Number  of 
respondents 
(redpterrts) 


Numt>erof 
responses 
per  re- 
spondent 


Total  annuai 
responses 


Hours  per 
resportse 


Total  hours 


§135.32 
§135.36 
§135.52 
§135.56 
§135.72 
§135.76 


33,000 
33.000 
403 
403 
25,000 
25,000 


33,000 
33,000 
403 
403 
25,000 
25.000 


Total  annual  burden . 


3.0 


33.000 
33,000 
403 
403 
25,000 
25,000 


116.806 


Reference  in  rule 


Number  of 
respondents 
(contractors 

andsut)- 
contractors) 


Number  of 
responses 
per  re- 
spondent 


Total  annual 
responses 


Hours  per 
response 


Total  hours 


§135.32 
§135.36 
§135.52 
§135.56 
§135.72 
§135.76 


42,750 
42,750 
750 
750 
31,500 
31,500 


Total  annual  burden , 


42,750 
42.750 
750 
750 
31.500 
31,500 


42,750 
42.750 
750 
750 
31.500 
31.500 


150,000 


List  of  Subjects  in  24  CFR  Part  135 

Administrative  practice  and 
procedure.  Community  development. 
Equal  employment  opportunity. 
Government  contracts.  Grant  programs: 
housing  and  community  development. 
Housing.  Loan  programs:  housing  and 
community  development.  Reporting  and 
recordkeeping  requirements.  Small 
businesses. 

Accordingly.  24  CFR  part  135  would 
be  revised  to  read  as  follows: 

PART  135— ECONOMIC 
OPPORTUNITIES  FOR  LOW  AND  VERY 
LOW-INCOME  PERSONS 

Sut>part  A— General  Provisions 


S«c 

135.1 
135.3 
135.7 
135.9 
135.11 


Purpose  and  scope.  • 
Applicability. 
Definitions. 

Delegation  of  authority. 
Section  3  clause. 


135.13    Requirements  applicable  to  HUD 
NOFAs  for  section  3  covered  programs. 

135.15    Approved  apprenticeship  programs 
and  applicable  regulations. 

Subpart  B — Economic  Opportunities  for 
Low-  and  Very  Low-litcome  Persons  In 
Public  and  Indian  Housing  Programs 

135.30    General. 

135.32    Training  and  employment 

opportunities. 
135.36    Contracting  opportunities. 
135.38    Providing  other  economic 

opportunities. 

Subpart  C— Economic  Opportunities  for 
Low-  and  Very  Low-Income  Persons  In 
Housing  Programs 

135.50    General. 

135.52    Training  and  employment 

opportunities. 
135.56    Contracting  opportunities. 


Subpart  D— Economic  Opportunities  for 
Low-  and  Very  Low-Income  Persons  In 
Community  Development  Programs 

135.70    General. 

135.72    Training  and  employment 

opportunities. 
135.76    Contracting  opportunities. 

Subpart  E— Complaint  and  Compliance 
Review 

135.90    General. 

135.92    Cooperation  in  achieving 

compliance. 
135.94    Section  3  compliance  review 

procedures. 
1 35.96    Filing  and  processing  complaints. 

Sul)part  F— Recordkeeping  and  Reporting 

135.100    Recordkeeping. 
135.102    Reporting. 

Authority:  12  U.S.C  1701u:  42  U.S.C 
3535(d). 

Subpart  A— General  Provisions 

§  13S.1    Purpose  and  scope. 

(a)  Section  3.  The  purpose  of  section 
3  of  the  Housing  and  Urban 
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Development  Act  of  1968  (12  U.S.C. 
1701u)  (section  3)  is  to  ensure  that 
employment  and  other  economic 
opportunities  generated  by  HUD 
fiiiancial  assistance  shall,  to  the  greatest 
extent  feasible,  be  directed  toward  low- 
and  very  low-income  persons, 
particularly  those  who  are  recipients  of 
government  assistance  for  housing,  and 
to  business  concerns Skrhich  provide 
economic  opportunities  to  low-  and 
very  low-income  persons. 

(b)  Part  135.  The  purpose  of  this  part 
is  to  establish  the  standards  and 
procedures  to  be  followed  to  ensure  that 
the  objectives  of  section  3  are  met. 

(c)  Providing  economic  opportunities 
to  low-  and  very  low-income  persons.  (1) 
Providing  preference  when 
opportunities  are  created.  Section  3 
does  not  require  that  the  expenditure  of 
HUD  financial  assistance  must  result  in 
the  creation  of  employment  and  training 
opportunities  or  the  award  of  contracts. 
However,  where  employment  and 
contracting  opportunities  will  be 
created  by  the  expenditure  of  HUD 
financial  assistance  covered  by  section 
3.  section  3  requires  that  preference  be 
given  to  low-  and  very  low-income 
persons,  and  to  business  concerns  that 
provide  economic  opportunities  to  low 
income  persons. 

(2)  "Low-income  persons"  to  refer  to 
low-  and  very  low-income  persons.  For 
purposes  of  this  part,  and  unless  the 
context  indicates  otherwise,  the  term 
"low-income  persons,"  wherever  it 
appears,  refers  to  both  low-income 
persons  and  very  low-income  persons  of 
the  metropolitan  area  (or 
nonmetropolitan  county)  in  which 
section  3  covered  assistance  is         * 
expended,  or  in  which  a  section  3 
covered  project  is  located.  The  efforts 
required  by  section  3  of  recipients  of 
HUD  financial  assistance  to  employ 
low-income  persons  and  very  low- 
income  persons  must  be  directed  to  both 
income  groups. 

$135.3    Applicability. 

(a)  Applicability  of  Section  3.  Section 
3  applies  to  HUD  programs  as  follows: 

(1)  Public  and  Indian  housing 
programs.  Section  3  applies  to  job 
training,  employment,  contracting  and 
other  economic  opportunities  arising 
from  the  expenditure  of  the  following 
public  and  Indian  housing  assistance 
(section  3  covered  assistance): 

(i)  development  assistance  provided 
pursuant  to  section  5  of  the  U.S. 
Housing  Act  of  1937; 

(ii)  operating  assistance  provided 
pursuant  to  section  9  of  the  U.S. 
Housing  Act  of  1937;  and 


(iii)  modernization  assistance 
provided  pursuant  to  section  14  of  the 
U.S.  Housing  Act  of  1937. 

(2)  Housing  and  community 
development  programs.  Section  3 
applies  to  job  training,  employment  and 
contracting  opportunities  arising  in 
connection  with  housing  and 
community  development  assistance 
expended  for  the  following  projects 
(section  3  covered  projects): 

(i)  housing  rehabilitation  (including 
reduction  and  abatement  of  lead-based 
paint  hazards)  projects; 

(ii)  housing  construction  projects;  and 

(iii)  other  public  construction 
projects. 

(b)  Appliability  of  Part  135.  Subparts 
A  (General),  E  (Compliance),  and  F 
(Reporting  and  Recordkeeping)  of  this 
part  are  applicable  to  the  HUD 
assistance  described  in  paragraph  (a)(1) 
of  this  section  and  the  HUD-assisted 
projects  described  in  paragraph  (a)(2)  of 
this  section.  Subpart  B  (Economic 
Opportunities  for  Low  and  Very  Low- 
Income  Persons  in  Public  and  Indian 
Housing  Programs)  applies  to  the  HUD 
public  and  Indian  housing  assistance 
described  in  paragraph  (a)(1)  of  this 
section.  Subpart  C  (Economic 
Opportunities  for  Low  and  Very  Low- 
Income  Persons  in  Housing  Programs) 
and  Subpart  D  (Economic  Opportunities 
for  Low  and  Very  Low-Income  Persons 
in  Community  Etevelopment  Programs) 
apply  to  the  "projects"  described  in 
paragraph  (a)(2)  of  this  section. 

§135.7    Oeflnltions. 

As  used  in  this  part: 

Annual  Contributions  Contract  (ACC) 
means  the  contract  under  the  U.S. 
Housing  Act  of  1937  (1937  Act)  between 
HUD  and  the  PHA,  or  between  HUD  and 
the  IHA,  that  contains  the  terms  and 
conditions  under  which  HUD  assists  the 
PHA  or  the  IHA  in  providing  decent, 
safe,  and  sanitary  housing  for  low- 
income  families.  The  ACC  must  be  in  a 
form  prescribed  by  HUD  under  which 
HUD  agrees  to  provide  assistance  in  the 
development,  modernization  and/or 
operation  of  a  low-income  housing 
project  under  the  1937  Act,  and  the 
PHA  or  IHA  agrees  to  develop, 
modernize  and  operate  the  project  in 
compliance  with  all  provisions  of  the 
ACC  and  the  1937  Act,  and  all  HUD 
regulations  and  implementing 
requirements  and  procedures.  (The  ACC 
is  not  a  form  of  procurement  contract.) 

Applicant  means  any  entity  which 
makes  an  application  for  section  3 
covered  assistance,  and  includes,  but  is 
not  limited  to  any  State,  unit  of  local 
government,  public  housing  agency, 
Indian  housing  authority,  Indian  tribe, 
or  other  public  body,  public  or  private 


nonprofit  organization,  private  agency 
or  institution,  mortgagor,  developer, 
limited  dividend  sponsor,  builder, 
property  manager,  community  housing 
development  organization  (CHDO), 
resident  management  corporation, 
resident  council,  or  cooperative 
association. 

Assistant  Secretary  means  the 
Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

Business  concern  means  a  business 
entity  formed  in  accordance  with  State 
law,  and  which  is  licensed  under  State, 
coimty  or  municipal  law  to  engage  in 
the  type  of  business  activity  for  which 
it  was  formed. 

Business  concern  that  provides 
economic  opportunities  for  low-  and 
very  low-income  persons.  See  definition 
of  "section  3  business  concern"  in  this 
section. 

Contract.  See  the  definition  of 
"section  3  covered  contract"  in  this 
section. 

Contractor  means  any  entity  which 
contracts  to  perform  work  generated  by 
the  expenditure  of  section  3  covered 
assistance,  or  for  work  in  connection 
with  a  section  3  covered  project. 

Department  or  HUD  means  the 
Department  of  Housing  and  Urban 
Development,  including  its  Regional 
and  Field  Offices  to  which  authority  has 
been  delegated  to  perform  functions 
under  this  part. 

Housing  and  community  development 
assistance  means  any  financial 
assistance  provided  or  otherwise  made 
available  through  a  HUD  housing  or 
community  development  program 
through  any  grant,  entitlement,  loan, 
loan  guarantee,  cooperative  agreement, 
contract,  and  includes  community 
development  funds  in  the  form  of 
community  development  block  grants, 
and  loans  guaranteed  under  section  108 
of  the  Housing  and  Commimity 
Development  Act  of  1974,  as  amended. 
Housing  and  community  development 
assistance  does  not  include  financial 
assistance  provided  through  a  contract 
of  insurance. 

Housing  development  means  low- 
income  housing  owned,  developed,  or 
operated  by  the  public  housing  agencies 
or  Indian  housing  authorities  in 
accordance  with  HUD's  pubUc  and 
Indian  housing  program  regulations 
codified  in  24  CFR  Chapter  K. 

HUD  share.  For  HUD  s  housing 
programs,  see  the  definition  provided  in 
§  135.50(e)(2)  of  this  part.  For  HUDs 
commimity  development  programs,  see 
the  definition  provided  in  §  135.70(e)(2) 
of  this  part.  ■» 

HUD  Youthbuild  programs  means 
programs  that  receive  assistance  under 
subtitle  D  of  Title  IV  of  the  National 
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Affordable  Housing  Act  (42  U.S.C 
12899),  as  amended  by  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L  102-550.  approved  October  28, 
1992),  and  provide  disadvantaged  youth 
with  opporttmities  for  employment, 
education.  leadership  development,  and 
training  in  the  construction  or 
rehabilitation  of  housing  for  homeless 
individuals  and  members  of  low-  and 
very  low-income  families. 

Indian  housing  authority  (IHA)  has 
the  meaning  given  this  term  in  24  CFR 
905.102. 

JTPA  means  the  Job  Training 
Partnership  Act  (29  U.S.C  1579(a)). 

Low-income  persons  has  the  meaning 
given  this  term  in  section  3(b)(2)  of  the 
U.S.  Housing  Act  of  1937  (42  U.S.C 
1437a(b)(2))  which  is — families 
(including  single  persons)  whose 
incomes  do  not  exceed  80  per  centum 
of  the  median  income  for  the  area,  as 
determined  by  the  Secretary,  with 
adjustments  for  smaller  and  larger 
families,  except  that  the  Secretary  may 
establish  income  ceilings  higher  or 
lower  than  80  per  centum  of  the  median 
for  the  area  on  the  basis  of  the 
Secretary's  findings  that  such  variations 
are  necessary  because  of  prevailing 
levels  of  construction  costs  or  unusually 
high  or  low-income  families. 
Metropolitan  area  means  a 
metropolitan  statistical  area  (MSA),  as 
established  by  the  Office  of  Management 
and  Budget 

NonmetTopolitan  county  means  any 
county  outside  of  a  metropolitan  area. 

Project  cost  means  the  cost  of  a 
section  3  covered  project  (excluding 
administrative  costs  of  the  recipient), 
including  acquisition  costs, 
development  hard  costs  (i.e..  the  actual 
costs  of  construction  or  rehabilitation), 
related  soft  costs  associated  with 
fmancing  and  development  of  the 
project  (e.g.,  architectural,  engineering 
or  related  professional  services  required 
to  prepare  plans,  drawings. 
sp>ecifications,  or  work  write-ups;  costs 
to  process  the  settlement  of  financing 
for  the  project)  and  relocation  costs. 

Pubhc  housing  agency  (PHA)  has  the 
meaning  given  this  term  in  24  CFR  part 
941. 

Recipient  means  any  entity  which 
receives  section  3  covered  assistance, 
directly  firom  HUD  or  from  another 
recipient,  or  which  receives  HUD 
housing  or  community  development 
assistance  directly  from  HUD  or  from 
another  recipient  for  a  section  3  covered 
project,  and  includes,  but  is  not  limited 
to,  any  State,  unit  of  local  government, 
PHA,  IHA,  Indian  tribe,  or  other  public 
body,  public  or  private  nonprofit 
organization,  private  agency  or 
institution,  mortgagor,  developer. 


limited  dividend  sponsor,  builder, 
property  manager,  community  housing 
development  organization,  resident 
management  corporation,  resident 
council,  or  cooperative  association. 
Recipient  also  includes  any  successor, 
assignee  or  transferee  of  any  such  entity, 
but  does  not  include  any  ultimate 
beneficiary  under  the  HUD  program  to 
which  section  3  applies  and  does  not 
include  contractors. 

Secretary  means  the  Secretary  of 
Housing  and  Urban  Development. 

Section  3  means  section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968,  as  amended  (12  U.S.C  1701u). 

Section  3  business  concern  means  a 
business  concern,  as  defined  in  this 
section,  that: 

(1)  Is  51  percent  or  more  owned  by 
low-income  persons; 

(2)  Employs  a  substantial  number  of 
low-income  persons  for  the  type  of 
activity  in  which  the  business  concern 
is  engaged;  or 

(3)  Is  substantially  owned,  but  less 
than  51  percent  owned,  by  low-income 
persons,  and  employs  low-income 
persons  in  key  management  positions. 

Section  3  clause  means  the  contract 
provisions  set  forth  in  §  135.11  of  this 
part. 

Section  3  covered  assistance  means 
one  or  more  of  the  following  types  of 
public  and  Indian  housing  assistance: 

(1)  Development  assistance  provided- 
pursuant  to  section  5  of  the  U.S. 
Housing  Act  of  1937; 

(2)  Operating  assistance  provided 
pursuant  to  section  9  of  the  U.S. 
Housing  Act  of  1937; 

(3)  Modernization  assistance  provided 
pursuant  to  section  14  of  the  U.S. 
Housing  Act  of  1937. 

Section  3  covered  contract  means  a 
contract  or  subcontract  awarded  by  a 
recipient  or  contractor  for  work 
generated  by  the  expenditure  of  section 
3  covered  assistance,  or  for  work  in 
connection  with  a  section  3  covered 
project.  Contracts  for  the  purchase  of 
supplies  and  materials  do  not  constitute 
section  3  covered  contract.  However, 
wherever  a  contract  for  materials 
includes  the  installation  of  the 
materials,  the  contract  constitutes  a 
section  3  covered  contract.  For  example, 
a  contract  for  purchase  and  installation 
of  a  furnace  would  be  a  section  3 
covered  contract  because  the  contract  is 
a  contract  for  work  (i.e..  the  installation 
of  the  furnace)  and  thus  is  covered  by 
section  3. 

Section  3  covered  project  means  the 
construction,  reconstruction,  conversion 
or  rehabilitation  of  housing  (including 
reduction  and  abatement  of  lead-based 
paint  hazards),  other  buildings  or 
improvements  (regardless  of  ownership) 


assisted  with  housing  or  community 
development  assistance. 

Subcontractor  means  any  entity  (other 
than  a  person  who  is  an  employee  of  the 
contractor)  which  has  a  contract  with  a 
contractor  to  undertake  a  portion  of  the 
contractor's  obligation  for  the 
performance  of  worit  generated  by  the 
expenditure  of  section  3  covered 
assistance,  or  arising  in  connection  with 
a  section  3  covered  project. 

Very  low-income  persons  has  the 
meaning  given  this  term  in  section 
3(b)(2)  of  the  U.S.  Housing  Act  of  1937 
(42  U.S.C.  1437a(b)(2)  which  is— low- 
income  families  (including  single 
persons)  whose  incomes  do  not  exceed 
50  per  centum  of  the  median  family 
income  for  the  area,  as  determined  by 
the  Secretary  with  adjustments  for 
smaller  and  larger  families,  except  that 
the  Secretary  may  establish  income 
ceilings  higher  or  lower  than  50  per 
centum  of  the  median  for  the  area  on  the 
basis  of  the  Secretary's  findings  that 
such  variations  are  necessary  because  of 
unusually  high  or  low  family  incomes. 

Youthbuild  programs.  See  the 
definition  of  "HUD  Youthbuild 
programs'*  in  this  section. 

$135.9    Delegation  of  authortty. 

Except  as  may  be  otherwise  provided 
in  this  part,  the  functions  and 
responsibilities  of  the  Secretary  under 
section  3.  and  described  in  this  part,  are 
delegated  to  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity. 
The  Assistant  Secretary  is  further 
authorized  to  redelegate  functions  and 
responsibilities  to  other  employees  of 
HLTD;  provided  however,  that  the 
authority  to  issue  rules  and  regulations 
under  this  part,  which  authority  is 
delegated  to  the  Assistant  Secretary, 
may  not  be  redelegated  by  the  Assistant 
Secretary. 

$135.11    Section  3  clause. 

All  section  3  covered  contracts  shall 
include  the  following  clause  (referred  to 
as  the  section  3  clause): 

A.  The  work  to  be  performed  under  this 
contract  is  sut)iect  to  the  requirements  of 
section  3  of  the  Housing  and  Urban 
Development  Act  of  1968,  as  amended,  12 
U.S.C.  1701U  (section  3).  The  purpose  of 
section  3  is  to  ensure  that  employment  and 
other  economic  opportunities  generated  by 
HUD  assistance  or  HUD-assisted  projects 
covered  by  section  3,  shall,  to  the  greatest 
extent  feasible,  be  directed  to  low-  and  very 
low-income  persons,  particularly  persons 
who  are  recipients  of  HUD  assistance  for 
housing. 

B.  The  parties  to  this  contract  agree  to 
comply  with  HUD's  regulations  in  24  CFR 
part  135,  which  implement  section  3.  The 
parties  to  this  contract  will  certify  that  they 
are  under  no  contractual  or  other 


Federal  Register  /  Vol.  58.  No.  194  /  Friday,  October  8.  1993  /  Proposed  Rules  52547 


inpediment  that  would  prevent  them  from 
complying  with  the  part  135  regulations. 
I    C  The  cxintractor  agrees  to  send  to  each 
Ibbor  organization  or  representative  of 
workers  with  which  the  contractor  has  a 
collective  bargaining  agreement  or  other 
understanding,  if  any,  a  notice  advising  the 
labor  organization  or  workers'  representative 
of  the  contractor's  commitments  under  this 
section  3  clause,  and  will  post  copies  of  the 
notice  in  conspicuous  places  available  to 
employees  and  applicants  for  training  and 
employment 

D.  The  contractor  agrees  to  include  this 
section  3  clause  in  every  subcontract  subject 
to  compliance  with  regulations  in  24  CFR 
part  135,  and  agrees  to  take  appropriate 
action,  as  provided  in  an  applicable 
provision  of  the  subcontract  or  in  this  section 
3  clause,  upon  a  finding  that  the 
subcontractor  is  in  violation  of  the 
regulations  in  24  CFR  {>art  135.  The 
contractor  will  not  subcontract  with  any 
subcontractor  where  the  contractor  has  notice 
or  knowledge  that  the  subcontractor  has  been 
found  in  violation  of  the  regulations  in  24 
CFR  part  135. 

'    E.  The  contractor  will  certify  that  any 
vacant  employment  positions,  including 
training  positions,  that  are  filled  (1)  after  the 
contractor  is  selected  but  before  the  contract 
is  executed,  and  (2)  with  persons  other  than 
those  to  whom  the  regulations  of  24  CFR  part 
135  require  employment  opportunities  to  be 
directed,  were  not  filled  to  circumvent  the 
contractor's  obligations  under  24  CFR  part 
135. 

F.  Noncompliance  with  HUD's  regulations 
in  24  CFR  part  135  may  result  in  termination 
of  this  contract  for  default. 

G.  With  respect  to  work  to  be  performed  in 
connection  with  section  3  covered  public  or 
Indian  housing  assistance,  the  housing 
authority  and  its  contractor  will  agree  to 
specific  actions  that  will  constitute  the 
contractor's  best  efforts  to  offer  job  training 
and  employment  opportunities  to  low- 
income  persons  and/ or  contracting 
opportunities  to  section  3  business  concerns, 
as  applicable.  These  "best  effort"  activities 
will  be  described  on  the  attachment  to  this 
contract  and  made  a  part  of  this  contract. 

H.  With  respect  to  work  performed  in 
connection  with  section  3  covered  Indian 
housing  assistance,  section  7(b)  of  the  Indian 
Self-Determination  and  Education  Assistance 
Act  (25  U.S.Q  450e)  also  applies  to  the  work 
to  be  performed  under  this  contract  Section 
7(b)  requires  that  to  the  greatest  extent 
feasible  (i)  preference  and  opportunities  for 
training  and  employment  shall  be  given  to 
Indians,  and  (ii)  preference  in  the  award  of 
contracts  and  subcontracts  shall  be  given  to 
Indian  organizations  and  Indian-owned 
Economic  Enterprises.  Parties  to  this  contract 
that  are  subject  to  the  provisions  of  section 
3  and  section  7(b)  agree  to  comply  with 
section  3  to  the  maximum  extent  feasible,  but 
not  in  derogation  of  compliance  with  section 
7(b). 

f  135.13    Requirements  applicable  to  HUD 
JIOFA«  for  section  3  covered  progrants. 

j  I  (a)  Certification  of  compliance  with 
part  135.  All  notices  of  funding 
availability  (NOFAs)  issued  by  HUD 


which  announce  the  availability  of 
funding  covered  by  section  3  shall 
include  a  provision  in  the  NOFA  that 
notifies  applicants  that  section  3  and  the 
regulations  in  part  135  are  applicable  to 
funding  awards  made  under  the  NOFA, 
and  shall  require  as  an  application 
submission  requirement  (which  may  be 
specified  in  the  NOFA  or  application 
kit)  a  certification  by  the  appUcant  that 
it  will  comply  with  the  regulations  in 
part  135.  (For  PHAs.  this  requirement 
will  be  met  where  a  PHA  Resolution  in 
Support  of  the  Application  is 
submitted.)  With  respect  to  application 
evaluation,  HUD  will  accept  an 
applicant's  certification  unless  there  is 
evidence  substantially  challenging  the 
certification. 

(b)  Award  of  bonus  points  for 
previous  section  3  or  similar 
achievements.  (1)  Each  NOFA  which 
provides  for  the  selection  of  applicants 
by  a  rating  and  ranking  process  shall 
invite,  but  shall  not  require,  an 
applicant  to  include  as  part  of  its 
application  a  description  of  the 
applicant's  past  experience  and 
achievements  in  providing  economic 
opportimities  to  low-income  persons. 
This  experience  and  achievements  need 
not  be  limited  to  Section  3  covered 
assistance  or  projects.  Economic  . 
opportunities  include,  but  need  not  be 
limited  to,  training,  employment  and 
contracting.  The  NOFA  or  other  notice 
made  available  to  applicants  will 
specify  the  criteria  that  will  be  used  to 
evaluate  an  applicant's  description  of 
experience  and  achievements,  and  the 
number  or  range  of  bonus  points  that 
may  be  awarded.  The  bonus  points 
oannot  be  used  to  give  an  undue 
advantage  to  applicants  who  fail  to  meet 
minimal  standards  or  other  technical 
program  criteria  specified  the  NOFA. 
Bonus  points  provided  pursuant  to  this 
provision  may  be  awarded  only  to  those 
applicants  determined  to  be  technically 
acceptable  for  funding. 

(2)  This  requirement  is  not  applicable 
to  funding  where  the  authorizing 
legislation  establishes  the  criteria  for 
ftmding  and  prohibits  HUD  from 
establishing  additional  criteria. 

{ 1 35.1 5    Approved  apprenticeship 
programs  and  applicable  regulations. 

(a)  Certain  apprenticeship  and  trainee 
programs  have  been  approved  by 
various  Federal  agencies.  Approved 
apprenticeship  and  trainee  programs 
include:  an  apprenticeship  program 
approved  by  the  Bureau  of 
Apprenticeship  and  Training  of  the 
Department  of  Labor,  or  a  State 
Apprenticeship  Agency,  or  an  on-the- 
job  training  program  approved  by  the 
Bureau  of  Apprenticeship  and  Training, 


in  accordance  with  the  regulations  at  29 
CFR  part  5;  or  an  apprenticeship  or 
training  program  approved  by  HUD  in 
accordance  with  HUD  policies  and 
guidelines,  as  applicable.  Participation 
in  an  approved  apprenticeship  program 
does  not,  in  and  of  itself,  demonstrate 
compliance  with  the  regulations  of  this 
subpart. 

(b)  Certain  HUD-assisted  constructiorv 
rehabilitation  and  maintenance 
activities  are  subject  to  federal  labor 
standards,  set  forth  in  regulations  and 
guidelines,  requiring  the  payment  of 
prevailing  wage  rates  to  all  laborers  and 
mechanics  engaged  in  such  work. 
Apprentices  and  trainees  may  be 
utilized  on  this  work  to  the  extent 
permitted  under  either  Department  of 
Labor  regulations  at  29  CFR  part  5  or 
HUD  policies  and  guidelines,  as 
applicable.  These  requirements  include 
adherence  to  the  wage  rates  and  ratios 
of  apprentices  or  trainees  to  journeymen 
set  out  in  approved  apprenticeship  and 
training  programs,  as  described  in 
paragraph  (a)  of  this  section. 

Subpart  B — Economic  Ot>portunlties 
for  Low-  and  Very  Low-Income 
Persons  in  Public  and  Indian  Housing 
Programs 

§135.30    General. 

(a)  Purpose.  The  purpose  of  this 
subpart  is  to  provide  for  implementation 
of  section  3  in  HUD's  public  and  Indian 
housing  programs. 

(b)  Section  3  preference  requirements. 
With  respect  to  section  3  covered 
assistance,  as  defined  in  §  135.7,  section 
3  requires  that  PHAs  and  IHAs,  their 
contractors  and  subcontractors,  shall 
make  their  best  efforts,  consistent  with 
existing  Federal,  State,  and  local  laws 
and  regulations,  to: 

(1)  give  the  training  and  employment 
opportunities  generated  by  section  3 
covered  assistance  to  low-income 
persons  (the  training  and  employment 
preference); 

(2)  award  contracts  for  work  to  be 
performed  in  connection  with  section  3 
covered  assistance  to  section  3  business 
concerns  (the  contracting  preference); 
and 

(3)  provide  other  economic 
opportunities  to  low-income  persons 
and  section  3  business  concerns. 

(c)  Applicability.  (1)  This  subpart 
applies  to  PHAs,  IHAs,  their  contractors 
and  subcontractors  that  receive  "section 
3  covered  assistance."  as  this  term  is 
defined  in  §  135.7. 

(2)  IHAs  that  receive  section  3 
covered  assistance  shall  comply  with 
the  procedures  and  requirements  of  this 
subpart  B  to  the  maximum  extent 
consistent  with,  but  not  in  derogation 
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of,  compliance  with  section  7(b)  of  the 
Indian  Self-determination  and 
Education  Assistance  Act  (25  U.S.C. 
450e(b)).  (See  24  CFR  part  905.) 

(3)  PHAs  and  IHAs  that  receive  other 
Federal  or  public  assistance  that  is  not 
covered  "by  section  3  are  encouraged  to 
comply  with  the  section  3  preference 
requirements  with  the  respect  to  all  job 
twining,  employment,  and  contracting 
opportunities  that  are  generated  by  this 
other  assistance. 

(d)  Special  use  of  "HA".  For  purposes 
of  this  subpart,  and  except  where  the 
context  indicates  otherwise,  the  term 
"HA"  refers  collectively  to  a  PHA  and 
an  IHA.  and  "HAs"  refers  collectively  to 
PHAs  and  IHAs. 

(e)  HA  responsibility  for  monitoring 
compliance  with  section  J.  (1)  Each  HA 
shall  be  responsible  for  monitoring  its 
own  operations  and  the  operations  of  its 
contractors  and  subcontractors  to  ensure 
compliance  with  the  section  3 
preference  requirements.  A  finding  by 
HUD  that  the  HA  has  not  provided 
adequate  monitoring,  or  enforcement  of 
the  section  3  preference  requirements 
also  may  result  in  a  determination  by 
HUD  that  the  HA  is  in  breach  of  the 
ACC  or  that  the  HA  lacks  administrative 
capacity. 

(2)  Failure  to  offer  training  and 
employment  opportunities  to  low- 
income  persons,  or  to  award  contracts  to 
section  3  business  concerns  shall  not  be 
evidence  in  itself  of  noncompliance 
with  the  section  3  preference 
requirements.  However,  such  failure 
may  result  in  a  review  of  records  by 
HUD  in  the  case  of  an  HA.  or  by  the  HA 
or  HUD,  or  both,  in  the  case  of 
contractor  or  subcontractor,  to 
determine  whether  best  efforts  were 
undertaken  to  comply  with  the  section 
3  preference  requirements. 

{ 135.32    Traintng  and  employment 
opportunities. 

(a)  General.  This  section  describes  the 
specific  categories  of  low-income 
persons  to  which  best  efforts  must  be 
directed  in  the  offering  of  training  and 
emplo>'ment  opportunities.  This  section 
also  provides  examples  of  activities  that 
may  be  undertaken,  in  any  combination, 
to  demonstrate  that  best  efforts  were 
made  to  offer  training  and  employment 
opportunities  to  low-income  persons. 

(d)  Preference  for  low-income  persons. 
(1)  Order  of  providing  preference,  (i) 
HAs,  their  contractors  and 
subcontractors  shall  direct  their  best 
efforts  to  give  training  and  employment 
opportunities  to  the  following  low- 
income  persons,  in  the  order  of  priority 
presented: 

(A)  Category  1 :  residents  of  the 
housing  development  or  developments 


for  which  the  section  3  covered 
assistance  is  expended: 

(B)  Category  2:  residents  of  other 
housing  developments  managed  by  the 
HA  that  is  expending  the  section  3 
covered  housing  assistance; 

(C)  Category  3:  participants  in  HUD 
Youthbuild  programs  being  carried  out 
in  the  metropolitan  area  (or 
nonmetropoiitan  county)  in  which  the 
section  3  covered  assistance  is 
expended; 

(D)  Category  4:  other  low-income 
persons  residing  within  the 
metropolitan  area  (or  nonmetropoiitan 
county)  in  which  the  section  3  covered 
assistance  is  expended. 

(ii)  Best  efforts  to  offer  training  and 
employment  opportunities  must  first  be 
directed  to  category  1  persons.  These 
best  efforts  shall  be  expanded  to  include 
the  succeeding  categories  of  persons,  in 
the  order  of  priority  shown  in  paragraph 
(b)(l)(i)  of  this  section,  if  there  are  an 
insufficient  number  of  persons  in  the 
immediately  preceding  category 
responding  to  the  best  efforts  to  o^er 
training  and  employment  opportunities, 
or  meeting  the  qualifications  of  the 
positions  to  be  nlled. 

(2)  Eligibility  for  preference.  A  low- 
income  person  responding  to  the  best 
efforts  of  an  HA.  contractor  or 
subcontractor  to  offer  training  and 
employment  opportunities  to  low- 
income  persons,  and  seeking  the 
preference  in  training  and  employment 
provided  by  this  section,  shall  certify,  or 
submit  evidence  to  the  HA,  contractor 
or  subcontractor,  if  requested,  that  the 
person  is  a  category  1,  2.  3.  or  4  person, 
as  described  in  paragraph  (b)(l)(i)  of  this 
section. 

(3)  Eligibility  for  employment. 
Nothing  in  this  subpart  shall  be 
construed  to  require  the  employment  of 
a  category  1,  2,  3,  or  4  person  who  does 
not  meet  the  qualifications  of  the 
position  to  be  filled. 

(c)  Best  efforts.  (1)  Flexibility  in 
meeting  best  efforts.  The  activities 
described  in  this  paragraph  (c)  are 
options,  not  requirements,  that  may  be 
undertaken  to  demonstrate  that  best 
efforts  were  made  to  comply  with  the 
section  3  training  and  employment 
preference.  Other  activities  may  be 
undertaken  to  comply  with  the  section 
3  training  and  employment  preference, 
and  HAs,  their  contractors  and 
subcontractors  are  encouraged  to 
develop  innovative  methods  to  increase 
training  and  employment  opportunities 
for  low-income  persons. 

(2)  Contractor's  disclosure  of  best 
efforts  before  contract  award.  A  contract 
may  not  be  awarded  to  a  contractor  (that 
intends  to  offer  training  and 
employment  opportunities  in 


connection  with  the  contract)  imless  the 
contractor  has  disclosed  to  the  HA  the 
best  efforts  that  the  contractor  intends  to 
undertake  to  meet  the  section  3  training 
and  employment  preference,  and  the 
HA  has  approved  these  efforts  in 
accordance  with  the  procedures  of 
§  135.36(c)(l)(iv). 

(3)  Examples  of  best  efforts.  The 
following  presents  examples  of 
activities  which  may  be  undertaken,  in 
any  combination,  and  which  tnay 
demonstrate  that  best  efforts  were  made 
to  offer  training  and  employment 
opportunities  to  low-income  persons. 

0)  Advertising  the  training  and 
employment  positions  by  distributing 
flyers  (which  identify  the  positions  to  be 
filled,  the  qualifications  required,  and 
where  to  obtain  additional  information 
about  the  application  process)  to  every 
occupied  dwelling  unit  in  the  housing 
development  or  developments  where 
category  1  or  category  2  persons  (as 
these  terms  are  defined  in  paragraph 
(b)(l)(i)  of  this  section)  reside. 

(ii)  Advertising  the  training  and 
employment  positions  by  posting  flyers 
(which  identify  the  positions  to  be 
filled,  the  qualifications  required,  and 
where  to  obtain  additional  information 
about  the  application  process)  in  the 
common  areas  or  other  prominent  areas 
of  the  housing  development  or 
developments  where  category  1  or 
category  2  persons  reside. 

(iii)  Contacting  resident  councils, 
resident  management  corporations,  or 
other  resident  organizations,  where  they 
exist,  in  the  housing  development  or 
developments  where  category  1  or 
category  2  persons  reside,  and  request 
the  assistance  of  these  organizations  in 
notifying  residents  of  the  training  and 
employment  positions  to  be  filled. 

(iv)  Scheduling  (and  advertising)  a  job 
informational  meeting  to  be  conducted 
by  an  HA  or  contractor  representative  or 
representatives  at  the  housing 
development  or  developments  where 
category  1  or  category  2  persons  reside. 

(v)  Arranging  for  an  HA  contractor 
representative  or  representatives  to  be 
available  to  provide  assistance  in 
completing  job  application  forms  to 
residents  of  the  housing  development  or 
developments  where  category  1  or 
category  2  persons  reside. 

(vi)  Arranging  for  an  HA  or  contractor 
representative  or  employment  specialist 
to  conduct  a  woiiishop  on  applying  and 
interviewing  for  jobs  at  the  housing 
development  or  developments  where 
category  1  or  category  2  persons  reside 
or  at  a  location  easily  accessible  to  these 
residents. 

(vii)  Arranging  for  a  location  in  the 
housing  development  or  developments 
where  category  1  persons  reside  where 
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job  applications  may  be  delivered  to  and 
collected  by  an  HA  or  contractor 
representative  or  representatives. 

(viii)  Conducting  fob  interviews  at  the 
housing  development  or  developments 
where  category  1  or  category  2  persons 
reside,  or  a  location  easily  accessible  to 
these  residents. 

(ix)  Contacting  agencies  administering 
HUD  Youthbuild  programs,  and 
requesting  their  assistance  in  recruiting 
HUD  Youthbuild  program  participants 
for  the  HA's  or  contractor's  training  and 
employment  positions. 

(x)  Consulting  with  community 
leaders,  community  organizations  and 
other  ofHcials  or  organizations  to  assist 
with  recruiting  category  4  residents  for 
the  HA's  or  contractor's  training  and 
employment  positions. 

(xi)  Advertising  the  )obs  to  be  filled 
through  the  local  media,  such  as 
community  television  networks, 
newspapers  of  general  circulation,  and 
radio  advertising. 

(xii)  Employing  a  job  coordinator,  or 
contracting  with  a  business  concern  that 
is  licensed  in  the  field  of  job  placement 
(preferably  one  of  the  section  3  business 
concerns  identified  in  $  135.36(b)(1)  of 
this  part),  that  will  undertake,  on  behalf 
of  the  HA  contractor,  the  efforts  to 
match  eligible  and  qualified  low-income 
persons  with  the  training  and 
employment  positions  that  the  HA  or 
contractor  intends  to  fill. 

(xiii)  Employing  low-income  persons 
directly  on  either  a  permanent  or  a 
temporary  basis  to  perform  work 
generated  by  section  3  assistance.  (This 
type  of  employment  is  referred  to  as 
"force  account  labor"  in  HUD's  Indian 
housing  regulations.  See  24  CFR 
905.102,  AND  905.201(a)(6).) 

(xiy)  Where  there  are  more  qualified 
low-income  persons  than  there  are 
positions  to  be  filled,  maintaining  a  file 
of  eligible  qualified  low-income  persons 
for  future  employment  positions. 

(xv)  Encouraging  category  1  and  2 
persons  to  maintain  on  file  with  the  HA, 
or  with  the  contractor,  as  applicable,  a 
copy  of  a  current  resume. 

(xvi)  Sponsoring  employment  and 
training  programs  for  low-income 
residents  through  such  programs  as 
HUD's  "Step-Up"  employment  and 
training  program  for  public  and  Indian 
housing  residents  and  other  low-income 
persons  [See  57  FR  46398).  or  through 
the  JTPA  Program,  or  through  programs 
undertaken  in  association  with  local 
educational  institutions. 

(xvii)  Undertaking  such  continued  {ob 
training  efforts  as  may  be  necessary  to 
ensure  the  continued  employment  of 
low-income  persons  previously  hired 
for  employment  opportunities. 


(d)  Documentation  of  best  efforts.  (1) 
To  demonstrate  that  b^  efforts  were 
made  to  comply  with  the  section  3 
training  and  employment  prefierence, 
the  HA  shall: 

(i)  Amend  its  personnel  policies  to 
include  a  statement  that  the  HA's 
personnel  practices  provide  preference 
for  low-income  persons  in  training  and 
employment  opportunities  as  required 
by  section  3;  and 

(ii)  Not  later  than  45  days  following 
the  end  of  the  HA  fiscal  year,  the  HA 
shall  have  documented  the  following: 

(A)  The  total  number  of  persons  that 
were  hired  during  the  HA  fiscal  year, 
and  the  types  of  training  and 
employment  positions  for  which  they 
were  hired,  and  an  indication  of  whk:h 
positicms.  if  any,  were  temporary  or 
seasonal  positions; 

(B)  The  total  nimibe;  of  low-income 
persons  that  were  hired  during  the  HA 
fiscal  year,  and  the  types  of  training  and 
employment  positions  for  which  they 
were  hired,  and  an  indication  of  which 
positions,  if  any  were  temporary  or 
seasonal  positions: 

(Q  The  best  efforts  that  were 
undertaken  to  make  the  low-income 
persons  identified  in  paragraph  (b)(l)(i) 
of  this  section  aware  of  the  training  and 
employment  positions  to  be  filled,  and 
to  encourage  and  fadhtate  their 
participation  in  the  job  application 
process; 

(D)  The  medianism  by  which  the  HA 
ensured  that  its  contractors  and 
subcontractors  complied  with  the 
section  3  training  and  employment 
preference. 

(2)  The  documentation  required  by 
paragraph  (d)(l)(ii)  of  this  section  shall 
be  maintained  by  the  HA  for  review  by 
HUD.  The  HA  shall  require  appropriate 
and  timely  documentation  of  its 
contractor  and  subcontractors 
concerning  their  best  efforts  to  comply 
with  the  section  3  training  and 
employment  preference  in  order  that  the 
HA  may  comply  with  the  recordkeeping 
and  reporting  requirements  of  this  parL 

(e)  Evaluating  best  efforts.  A        v^^^ 
determination  of  whether  best  efforts 
were  made  to  offer  training  and 
employment  opportunities  to  low- 
income  persons  shall  be  based  on 
evaluation  of  the  efforts  by  the  HA, 
contractor  or  subcontractor,  as 
applicable,  to: 

(1)  Make  the  low-income  persons 
identified  in  paragraph  (b)(l)(i)  of  this 
section  aware  of  the  training  and 
employment  positions  to  be  filled; 

(2)  Encourage  and  facilitate  the 
participation  of  low-income  persons  in 
the  job  application  process:  and 


(3)  Train  and  employ  those  low- 
income  persons  that  are  qualified  fior  the 
positions  to  be  filled. 

f13S.36    Oontncting  opportunities. 

(a)  General.  This  section  describes  the 
specific  categories  of  section  3  business 
concerns  to  which  best  efforts  must  be 
directed  in  the  offering  of  contracting 
opportunities.  This  section  also 
describes  specific  procedures  which 
must  be  used  to  implement  the  section 

3  contracting  preference  for  each  of  the 
competitive  procurement  methods 
authorized  in  24  CFR  85.36(d). 
Additionally,  this  section  describes  the 
outreach  activities  that  may  be 
imdertaken  to  demonstrate  that  best 
efforts  were  made  to  award  section  3 
covered  contracts  (as  defined  in  §  135.7) 
to  section  3  business  concerns. 

(b)  Preference  for  section  3  business 
concerns.  (1)  (i)  Order  of  providing 
preference.  HAs,  their  contractors  and 
subcontractors  shall  dirKt  their  best 
efforts  to  award  contracts  to  the 
following  section  3  business  concerns, 
in  the  order  of  priority  presented: 

(A)  Catetory  1:  Business  concerns  that 
are  51  percent  or  more  owned  by 
residents  of  the  housing  development  or 
developments  for  which  the  section  3 
covered  assistance  is  expended,  or 
which  employ  a  substantial  number  of 
these  persons. 

(B)  Category  2:  Business  concerns  that 
are  51  percent  or  more  owned  by 
residents  of  other  housing  development 
or  developments  managed  by  the  HA 
that  is  expending  the  section  3  covered 
assistance,  or  which  employ  • 
substantial  number  of  these  persons. 

(C)  Category  3:  HUD  Youthbuild 
programs  being  carried  out  in  the 
metropolitan  area  (or  nonmetropolitan 
county)  in  which  the  section  3  covered 
assistance  is  expended. 

(D)  Category  4:  Business  concerns  that 
are  51  percent  or  more  owned  by  low- 
income  persons  residing  within  the 
metropolitan  area  (or  nonmetropolitan 
county)  in  which  the  section  3  covered 
assistance  is  expended,  or  which 
employ  a  substantial  number  of  these 
persons. 

(ii)  The  requirement  to  direct  best 
efforts  to  the  categories  of  business 
concerns  listed  in  paragraph  (b)(l)(i) 
shall  not  be  construed  to  authorize  set- 
asides  or  any  restriction  of  competition 
to  one  or  more  these  categories  of 
business  concerns. 

(2)  Eligibility  for  section  3  preference. 
A  business  concern  seeking  to  qualify 
for  a  section  3  contracting  preference 
shall  certify  or  submit  evidence,  if 
requested,  that  the  business  concern  is 
a  category  1,  2,  3,  or  4  section  3  business 
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concern,  as  provided  in  (b)(l)(i)  of  this 
section. 

(3)  Ability  to  complete  contract.  A 
section  3  business  concern  seeking  a 
contract  or  a  subcontract  shall  submit 
evidence  to  the  HA,  contractor,  or 
subcontractor  (as  applicable),  if 
requested,  sufBdent  to  demonstrate  to 
the  satisfaction  of  the  HA,  contractor,  or 
subcontractor  that  the  business  concern 
has  the  ability  to  perform  successfully 
under  the  terms  and  conditions  of  the 
proposed  contract,  as  required  by  24 
CFR  85.36(b)(8)  of  HUD's  procurement 
regulations. 

(c)  Procurement  procedures.  This 
paragraph  (c)  sets  forth  requirements 
applicable  to  all  contracting  by  HAs, 
and  also  provides  specific  procedures 
that  must  be  followed  by  HAs  for 
implementing  the  section  3  contracting 
preference  for  each  of  the  competilive 
procurement  methods  authorized  in  24 
CFR  85.36(d).  HA  contractors  and 
subcontractors  may,  but  are  not  required 
to  comply  with  procurement  procedures 
provided  in  paragraphs  (c)(2)  through 
(c)(4)  of  this  section  to  demonstrate 
compliance  with  section  3.  A  contractor 
or  subcontractor  that  chooses  not  to 
follow  the  procedures  in  paragraphs 
(c)(2)  through  (c)(4)  of  this  section,  must 

Erovide  for  preference  for  section  3 
usiness  concerns  in  the  procurement 
practices  that  they  utilize. 

(1)  Requirements  and  guidance 
applicable  to  all  contracting,  (i) 
Permissible  use  of  lists  of  pre-qualified 
section  3  business  concerns.  Use  of  lists 
of  pre-qualified  section  3  business 
concerns  is  permitted  provided  that  use 
of  such  lists  does  not  preclude  potential 
bidders  from  qualifying  during  the 
solicitation  period,  and  does  not  conflict 
with  order  of  preference  set  forth  in 
paragraph  (b)(l)(i)  of  this  section. 

[ii]  Notification  of  availability  of  lists 
of  section  3  business  concerns  by 
specialty.  Each  Invitation  for  Bids  (IFB) 
and  each  Request  for  Proposals  (RFP) 
shall  state  whether  the  HA  or  contractor 
maintains  lists  of  section  3  business 
concerns  by  specialty  (e.g.,  plumbing, 
electrical,  foundations)  and  by  priority 
ranking  (i.e.,  category  1.  category  2.  etc.) 
which  are  available  to  contractors  and 
subcontractors,  as  applicable,  to  assist 
them  in  meeting  their  section  3 
obligations  concerning  contracting 
opportimities. 

(iii)  Inability  to  comply  with 
contracting  preference.  Where  a 
determination  is  made  that  there  are  no 
business  concerns  which  qualify  as 
section  3  business  concerns  as  provided 
in  paragraph  (b)(2)  of  this  section,  or 
that  there  are  no  section  3  business 
concerns  which  have  the  ability  to 
perform  successfully  under  the  terms  of 


the  proposed  contract  as  provided  in 
paragraph  (b)(3)  of  this  section,  the  HA. 
contractor  or  subcontractor,  as 
applicable,  shall  document  in  writing 
the  basis  for  this  determination,  and 
shall  maintain  this  written  explanation 
with  the  documentation  required  by 
paragraph  (e)  of  this  section. 

(ivj  Contractor's  disclosure  of  best 
efforts  before  contract  award.  Before  a 
section  3  covered  contract  is  awarded  to 
a  contractor,  the  contractor  shall  have 
disclosed  to  the  HA  the  best  e^ort 
activities  intended  to  be  undertaken  by 
the  contractor  to  comply  with  section  3 
job  training  and  employment  preference 
or  the  section  3  contracting  preference, 
or  both,  if  applicable,  and  the  HA  shall 
have  approved  these  best  efforts.  The 
timing  of  disclosure  of  the  best  effort 
activities  by  the  contractor  will  depend 
upon  the  method  of  procurement 
selected  by  the  HA.  If  the  HA 
determines  that  the  efforts  intended  to 
be  undertaken  by  the  contractor  do  not 
constitute  best  efforts,  the  HA  and  the 
contractor  will  negotiate  the  best  effort 
activities  to  be  undertaken  by  the 
contractor.  Where  the  methcid  of 
procurement  utilized  is  sealed  bid.  the 
negotiations  shall  not  affect  the  bid 
price  or  any  material  aspect  of  the  bid. 
When  the  HA  and  contractor  reach 
agreement  on  best  effort  activities,  the 
actions  will  be  described  in  an 
attachment  to  the  contract  and  made 
part  of  the  contract  in  accordance  with 
§  135.11  of  this  part.  If  the  HA  and 
contractor  fail  to  reach  agreement,  the 
contractor  will  be  determined  to  be  not 
responsible  and,  therefore  ineligible  for 
the  contract  award.  (Compliance  with 
section  3  is  a  matter  of  responsibility.) 
This  paragraph  (c)(l)(iv)  is  also 
applicable  to  section  3  covered  contracts 
awarded  to  subcontractors. 

(2)  Small  Purchase  Procedures.  For 
section  3  covered  contracts  aggregating 
no  more  than  $25,000,  the  methods  set 
forth  in  this  paragraph  (c)(2)  or  the  more 
formal  procedures  set  forth  in 
paragraphs  (c)(3)  and  (c)(4)  must  be 
utilized. 

(i)  Solicitation.  (A)  Quotations  may  be 
solicited  by  telephone,  letter  or  other 
informal  procedure  provided  that  the 
manner  of  solicitation  provides  for 
participation  by  a  reasonable  number  of 
competitive  soiirces.  At  the  time  of 
solicitation,  the  partid^  must  be 
informed  of:  The  section  3  covered 
contract  to  be  awarded  with  sufficient 
specificity;  the  time  within  which 
quotations  must  be  submitted:  and  the 
information  that  must  be  submitted  with 
each  quotation. 

(B)  If  the  method  described  in 
paragraph  (i)(A)  is  utilized,  there  must 
be  an  attempt  to  obtain  quotations  from 


/ 


a  minimum  of  three  qualified  sources  in 
order  to  promote  competition.  Fewer 
than  three  quotations  is  acceptable 
when  the  IM  has  attempted,  but  has 
been  unable,  to  obtain  a  sufficient 
amount  of  competitive  quotations.  In, 
unusual  circumstances,  the  HA  may 
accept  the  sole  quotation  received  in 
response  to  a  solicitation  provided  the 
price  is  reasonable.  In  all  cases,  the  HA 
shall  document  the  circumstances  when 
it  has  been  unable  to  obtain  at  least 
three  quotations. 

(ii)  Award.  (A)  Where  the  section  3 
covered  contract  is  to  be  awarded  based 
upon  the  lowest  price,  the  contract  shall 
be  awarded  to  the  qualified  section  3 
business  concern  with  the  lowest 
responsive  quotation,  if  it  is  reasonable 
and  no  more  than  10  percent  higher 
than  the  quotation  of  the  lowest 
responsive  quotation  from  any  qualified 
source.  If  no  responsive  quotation  by  a 
qualified  section  3  business  concern  is 
within  10  percent  of  the  quotation  of  the 
lowest  responsive  quotation  frt)m  any 
qualified  source,  the  award  shall  be 
made  to  the  source  with  the  lowest 
quotation. 

(B)  Where  the  section  3  covered 
contract  is  to  be  awarded  based  on 
factors  other  than  price,  a  request  for 
quotations  shall  be  issued  by  developing 
the  particulars  of  the  solicitation, 
including  a  rating  system  for  the 
assignment  of  points  to  evaluate  the 
merits  of  each  quotation/The 
solicitation  shall  identify  all  factors  to 
be  considered,  including  price  or  cost. 
The  rating  system  shall  provide  for  a 
range  of  15  to  25  percent  of  the  total 
number  of  available  rating  points  to  be 
set  aside  for  the  provision  of  preference 
for  section  3  business  concerns.  The 
purchase  order  shall  be  awarded  to  the 
responsible  firm  whose  quotation  is  the 
most  advantageous,  considering  price 
and  all  other  factors  specified  in  the 
rating  system. 

(3)  Procurement  by  sealed  bids 
(Invitations  for  Bids).  Preference  in  the 
award  of  section  3  covered  contracts 
that  are  awarded  under  a  sealed  bid 
(IFB)  process  shall  be  provided  as 
follows: 

(i)  Bids  shall  be  solicited  fit>m  all 
businesses  (section  3  business  concerns, 
and  non-section  3  business  concerns). 
An  award  shall  be  made  to  the  qualified 
section  3  business  concern  with  the 
highest  priority  ranking  and  with  the 
lowest  responsive  bid  if  that  bid — 

(A)  is  within  the  maximum  total 
contract  price  established  in  the  HA's 
budget  for  the  specific  project  for  which 
bids  are  being  taken,  and 

(B)  is  not  more  than  "X"  higher  than 
the  total  bid  price  of  the  lowest 
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responsive  bid  from  any  lesfmnsible 
bidder.  "X"  is  determined  as  follows: 


When  me  lowest  responsive  bid  Is  less  than  $100,000 

VMhen  ttie  lowest  responsive  t)id  is: 

At  least  $100,000,  but  less  than  $200,000 

M  least  $200,000,  but  less  than  $300,000 
M  least  $300,000.  but  less  than  $400,000 

At  least  $400,000.  but  less  than  $500,000 

At  least  $500,000,  but  less  than  $1  mUion „„ 

At  least  $1  million,  but  less  than  $2  mtHion 

At  least  $2  million,  but  less  than  $4  miiiion 

At  least  $4  miUion,  but  less  than  $7  miiiion 

$7  million  or  more „ 


x>lesserofc 


10%  of  that  bid  or  $9,000. 

9%  Off  that  bid.  or  $16,000. 

6%  04  that  bid,  or  $21 ,00a 

7%  of  that  bid,  or  $24,000. 

6%  o(  that  bid.  or  $25,000. 

5%  of  that  bid.  or  $40,000. 

4%  of  that  bid.  or  $60,000. 

3%  of  that  bid.  or  $80,000. 

2%  of  that  bid,  or  $105,000. 

1'/^%  of  the  lowest  responsive  bid,  with  no  doRw  RmN. 


(ii)  If  no  respcHisive  bid  by  a  section 
3  business  concern  meets  the 
requirements  of  paragraph  (c)(3)(i)  of 
this  section,  the  contract  shall  be 
awarded  to  a  responsible  bidder  with 
the  lowest  responsive  bid. 

(4)  Procurement  under  the 
competitive  pmposals  method  of 
procurement  (Request  for  Proposals 
(RFP)).  For  contracts  and  subcontracts 
awarded  under  the  competitive 
proposals  method  of  procurement  (24 
CFR  85.36(d)(3)),  a  Request  for 
Proposals  (RFP)  shall  be  developed 
which  shall  identify  all  evaluation 
factors  (and  their  relative  importance)  to 
be  used  to  rate  proposals.  One  of  the 
evaluation  factors  shall  address  both  the 
preference  for  section  3  business 
concerns  an^  the  acceptability  of  the 
best  effort  activities  disclosed  in 
proposals  submitted  by  all  business 
concerns  (section  3  and  non-section  3 
business  concerns).  This  factor  shall 
provide  for  a  range  of  15  to  25  percent 
of  the  total  number  of  available  points 
to  be  set  aside  for- the  evaluation  of  these 
two  components.  The  component  of  this 
evaluation  factor  designed  to  address 
the  preference  for  section  3  business 
concerns  must  establish  a  preference  for 
these  business  concerns  in  the  order  of 
priority  ranking  as  described  in 
I35.36(b)(l)(i).  With  respect  to  the 
second  component  (the  acceptability  of 
the  best  effort  activities),  the  RFP  shall 
require  the  disclosure  of  the  contractor's 
intended  best  e^ort  activities  to  comply 
with  the  section  3  training  and 
employment  preference,  or  contracting 
preference,  or  both,  if  applicable.  A 
determination  of  the  contractor's    . 
responsibility  will  include  the 
submission  of  acceptable  best  eHbrt 
activities.  The  contract  award  shall  be 
made  to  the  responsible  firm  (either 
section  3  or  non-section  3  business 
concern)  whose  proposal  is  determined 
most  advantageous,  considering  price 
and  all  other  factors  specified  in  the 
RFP. 


(5)  Indian  preference  in  IHA 
contracting.  The  provisions  of  section 
7(b)  of  the  Indian  Self  Determination 
and  Education  Assistance  Act  (25  U.S.C 
450e)  apply  to  WAs.  These  provisions 
require  to  the  greatest  extent  feasible 
that  preference  and  opportunities  for 
training  and  employment  be  given  to 
Indians  and  that  preference  in  the  award 
of  subcontracts  and  subgrants  be  given 
to  Indian  Organizations  and  Indian 
Owned  Economic  Enterprises,  as  these 
terms  are  defined  in  24  CFR  part  905. 
Where  an  IHA  awards  a  contract 
providing  Indian  preference 
differentials  allowed  under  24  CFR 
905.175.  the  IHA  may  aUow  additional 
differentials  for  section  3  preference  not 
to  exceed  one-third  of  the  differentials 
authorized  for  Indian  preference.  For  all 
other  contracts  awarded,  the  IHA  shall 
comply  with  the  provisions  of  this 
§135.36. 

(d)  Examples  of  best  efforts.  The 
following  presents  examples  of 
activities  which  HAs.  their  contractors 
and  subcontractors  may  undertake,  in 
any  combination,  and  which  may 
demonstrate  that  best  efforts  were  made 
to  award  contracts  to  section  3  business 
concerns. 

(1)  Advertising  the  contracting 
opportunities  by  posting  notices,  which 
provide  general  information  about  the 
work  to  be  contracted  and  where  to 
obtain  additional  information,  in  the 
common  areas  or  other  prominent  areas 
of  the  housing  development  or 
developments  owned  and  managed  by 
the  HA. 

(2)  Contacting  resident  councils, 
resident  management  corporations,  or 
other  resident  organizations,  where  they 
exist,  and  requesting  their  assistance  in 
identifying  category  1  and  category  2 
business  concerns. 

(3)  Providing  written  notice  to  all 
known  section  3  business  concerns  of 
the  contracting  opportunities.  This 
notice  should  be  in  sufficient  time  to 
allow  the  section  3  business  concerns  to 


respond  to  the  bid  invitations  or  request 
for  proposals. 

(4)  Following  up  with  section 
business  concerns  that  have  expressed 
interest  in  the  contracting  opportunities 
by  contacting  them  to  provide 
additional  information  on  the 
contracting  opportimities. 

(5)  Coordinating  any  pre-bid  meetings 
at  which  section  3  business  conoems 
could  be  informed  of  upcoming 
contracting  and  subcontracting 
opportunities. 

(6)  Carrying  out  workshops  on 
contracting  procedures  and  specific 
contract  opportunities  in  a  timely 
manner  so  that  section  3  business 
concerns  can  take  advantage  of 
upcoming  contracting  opportunities, 
with  such  information  being  made 
available  in  languages  other  than  / 
English  where  appropriate. 

(7)  Advising  section  3  business 
concerns  as  to  where  they  may  seek 
assistance  to  overcome  limitations  such 
as  inability  to  obtain  bonding,  lines  of 
credit,  financing,  or  insurance. 

(8)  Arranging  solicitations,  times  for 
the  presentation  of  bids,  quantities, 
specifications,  and  debvery  schedules 
in  ways  to  facilitate  the  participation  of 
section  3  business  concerns. 

(9)  Where  appropriate,  breaking  out 
contract  work  items  into  economically 
feasible  units  to  facilitate  participation 
by  section  3  business  concerns. 

(10)  Contacting  agencies 
administering  HUD  Youthbuild 
programs,  and  notifying  these  agencies 
of  the  contracting  opportimities. 

(11)  Advertising  trie  contracting 
opportunities  through  trade  association 
papers  and  newsletters,  and  through  the 
local  media,  suclf  as  community 
television  networJLS,  newspapers  of 
general  circulation,  and  radio 
advertising. 

(12)  Developing  a  list  of  eligible 
section  3  business  concerns. 

(13)  Participating  in  the  "Contracting 
with  Resident-Owned  Businesses" 
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program  provided  under  24  CFR  part 
963. 

(14)  Establishing  or  sponsoring 
programs  designed  to  assist  residents  of 
public  or  Indian  bousing  in  tbe  creation 
and  development  of  resident-owned 
businesses. 

(e)  Documentation  of  best  efforts.  (1) 
To  demonstrate  that  best  efforts  were 
made  to  award  contracts  to  the  section 
3  business  concerns  identified  in 
paragraph  (b](l)(i)  of  this  section,  the 
HA  shall: 

(i)  Amend  its  procurement  policies  to 
include  a  statement  that  the  HA's 
procurement  practices  provide  for 
preference  to  section  3  business 
concerns,  as  required  by  section  3;  and 

(ii)  Not  later  than  45  days  following 
the  end  of  each  HA  fiscal  year,  the  HA 
shall  have  documented  the  following: 

(A)  The  number  and  dollar  value  of 
all  contracts  that  were  awarded  during 
the  HA  fiscal  year; 

(B)  The  number  and  dollar  value  of  all 
contracts  that  were  awarded  to  section 

3  business  concerns  during  the  HA 
fiscal  year, 

(C)  A  description  of  the  best  efforts 
that  were  undertaken  to  award  contracts 
to  the  section  3  business  concerns;  and 

(D)  A  description  of  the  mechanism 
by  which  the  HA  ensured  that  its 
contractors  and  subcontractors 
complied  with  the  contracting 
preference  of  this  subpart. 

(2)  The  documentation  required  by 
paragraph  (e)(1)  of  this  section  shall  be 
maintained  by  the  HA  for  review  by 
HUD.  The  HA  shall  require  appropriate 
and  timely  documentation  of  its 
contractors  and  subcontractors 
concerning  their  best  efforts  to  comply 
with  the  section  3  contracting 
preference  in  order  that  the  HA  may 
comply  with  the  reporting  and 
recordkeeping  requirements  of  this  part. 

(0  Evaluating  best  efforts.  A 
determination  of  whether  best  efforts 
were  made  to  award  contracts  to  section 
3  business  concerns  shall  be  based  on 
evaluation  of  efforts  by  the  HA, 
contractor,  or  subcontractor,  as 
applicable,  to: 

(1)  Identify  section  3  business 
concerns; 

(2)  Make  section  3  business  concerns 
aware  of  the  contracting  opportunities; 

(3)  Encourage  and  facilitate  the 
participation  of  section  3  business 
concerns  in  the  procurement  process; 
and 

(4)  Award  contracts  to  those  section  3 
business  concerns  that  are  capable  of 
performing  the  contract  work  in 
accordance  with  paragraph  (b)(3)  of  this 
section. 


f  1 35.38    Providing  ottier  economic 
opportunities. 

In  accordance  with  the  findings  of  the 
Congress,  as  stated  in  section  3,  that 
other  economic  opportunities  offer  an 
effective  means  of  empowering  low- 
income  persons,  an  HA  is  encouraged  to 
undertake  efforts  to  provide  to  low- 
income  persons  economic  opportunities 
other  than  training,  employment,  and 
contract  awards,  in  connection  with 
section  3  covered  assistance.  Other 
economic  opportunities  may  include, 
but  are  not  limited  to: 

(a)  Providing  incentives  to  non- 
section  3  business  concerns  to  form 
joint  ventures  with  section  3  business 
concerns.  Incentives  may  be  provided 
through  a  competitive  proposal  method 
of  procurement,  or  through  a  notice  of 
funding  availability  that  utilizes  a  rating 
system  which  assigns  points  to  joint 
ventures  which  qualify  as  a  "section  3 
joint  venture"  as  defined  in  this 
paragraph  (a).  The  points  assigned 
however  may  not  be  greater  than  those 
points  assigned  to  one  of  the  categories 
of  section  3  business  concerns  listed  in 
§  135.36(b)(l)(i)  for  which  a  contracting 
preference  is  provided.  A  section  3  joint 
venture  means  an  association  of 
business  concerns,  one  of  which 
qualifies  as  a  section  3  business 
concern,  formed  by  written  joint  venture 
agreement  to  engage  in  and  carry  out  a 
speciHc  business  venture  for  which 
purpose  the  business  concerns  combine 
their  efforts,  resources,  and  skills  for 
joint  profft,  but  not  necessarily  on  a 
continuing  or  permanent  basis  for 
conducting  business  generally,  and  for 
which  the  section  3  business  concern: 

(1)  Is  responsible  for  a  clearly  deBned 
portion  of  the  work  to  be  performed  and 
holds  management  responsibilities  in 
the  joint  venture;  and 

(2)  Performs  at  least  25  percent  of  the 
work  and  is  contractually  entitled  to 
compensation  proportionate  to  its  work. 

(bj  Awarding  contracts  for  supplies 
and  equipment  to  section  3  business 
concerns  or  to  business  concerns  which 
purchase  supplies  and  equipment  from 
section  3  business  concerns. 

Suopart  C — Economic  Opportunities 
for  Low-  and  Very  Low-Income 
Persons  In  Housing  Programs 

S  135.50    General. 

(a)  Purpose.  The  purpose  of  this 
subpart  is  to  provide  for  implementation 
of  section  3  in  HUD's  housing  programs. 

(b)  Section  3  preference  requirements. 
Witb  respect  to  work  to  be  performed  in 
connection  with  a  "section  3  covered 
project"  (as  this  term  is  defined  in 

§  135.7).  section  3  requires  that,  to  the 
greatest  extent  feasible,  and  consistent 


with  existing  Federal,  State,  and  local 
laws  and  regulations: 

(1)  opportimities  for  training  and 
employment  be  given  to  low-income 
persons  (the  training  and  employment 
preference);  and 

(2)  contracts  awarded  for  work  to  be 
performed  in  connection  with  a  section 
3  covered  project  be  given  to  section  3 
business  concerns  (the  contracting 
preference). 

(c)  Applicability.  (1)  General,  (i) 
Except  as  provided  in  paragraphs  (c)(3) 
and  (c)(4)  of  this  section,  this  subpart 
applies  to: 

(a)  Recipients  that  receive  HUD 
housing  program  assistance  for  a  section 
3  covered  project,  for  which  the  HUD 
share  of  the  project  cost  exceeds 
$100,000;  and 

(B)  Contractors  and  subcontractors 
that  are  awarded  a  contract  or  a 
subcontract  in  connection  with  a  section 
3  covered  project  for  which  the  HUD 
share  of  the  project  cost  exceeds 
$100,000,  and  the  contract  or 
subcontract  exceeds  $50,000. 

(ii)  Recipients  that  receive  HUD 
housing  program  assistance  for  a  section 
3  covered  project  that  does  not  meet  the 
dollar  thresholds  set  forth  in  paragraph 
(c){l)(i)  of  this  section,  or  that  receive 
HUD  housing  program  assistance  for 
non-section  3  covered  projects  are 
encouraged  to  comply  with  the  section 
3  preference  requirements  with  respect 
to  all  job  training,  employment,  and 
contracting  opportunities  that  are 
generated  in  connection  with  these 
projects. 

(2)  IHAs.  IHAs  that  receive  HUD 
housing  program  assistance  for  a  section 
3  covered  project  shall  comply  with  the 
procedures  and  requirements  of  this 
subpart  C  to  the  maximum  extent 
consistent  with,  but  not  in  derogation 
of,  compliance  with  section  7(b)  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C. 
450e(b)).  (See  24  CFR  oart  905.) 

(3)  HUD's  Flexible  Subsidy  Program. 
(i)  HUD's  Flexible  Subsidy  Program  (the 
regulations  for  which  are  codified  at  24 
CFR  part  219)  provides  two  types  of 
assistance  to  troubled  multifamily 
projects:  operating  assistance  and 
capital  improvement  loans.  Only  the 
latter  type  of  assistance  which  is 
provided  for  major  repairs  that 
constitute  housing  rehabilitation  within 
the  meaning  of  "section  3  covered 
project"  (as  this  term  is  defined  in 

§  135.7)  is  subject  to  compliance  with 
the  section  3  preference  requirements. 
Therefore,  with  respect  to  the  Flexible 
Subsidy  Program,  this  subpart  applies 
to: 

(A)  Multifamily  project  mortgagors 
that  receive  assistance  under  the 


Federal  Register  /  Vol.  58.  No.  194  /  Friday,  October  8,  1993  /  Proposed  Rules 


52553 


Flexible  Subsidy  Program  for 
rehabilitation  and  for  which  the  HUD 
share  of  the  rehabilitation  cost  exceeds 
$7,500  per  unit;  and 

(B)  Contractors  and  subcontractors 
that  are  awarded  a  contract  or  a 
subcontract  in  connection  with 
assistance  under  the  Flexible  Subsidy 
Program  for  which  the  HUD  share  of  the 
rehabilitation  cost  exceeds  $7,500  per 
unit. 

(ii)  For  purposes  of  this  subpart,  and 
unless  otherwise  indicated,  the 
responsibilities  of  the  "recipient"  as  set 
forth  in  this  subpart  C  shall  apply  to  the 
raultifamily  project  mortgagor  that 
receives  assistance  under  the  Flexible 
Subsidy  Program  as  provided  in 
paragraph  (c)(3)(i)  of  this  section. 

(4)  Inapplicability  of  section  3  to 
section  8  assistance.  Section  3  and  the 
regulations  of  part  135  are  not 
applicable  to  section  8  certiHcate  or 
voucher  assistance. 

(d)  Recipient  responsibility  for 
monitoring  compliance  with  section  3. 
(1)  Each  recipient  is  responsible  for 
monitoring  its  own  operations,  and  the 
operations  of  its  contractors  and 
subcontractors  to  ensure  compliance 
with  the  section  3  preference 
requirements. 

(2)  Failure  to  offer  training  and 
employment  opportunities  to  low- 
income  persons,  or  to  award  contracts  to 
section  3  business  concerns  shall  not  be 
evidence  in  itself  of  noncompliance 
with  the  section  3  preference 
requirements.  However,  such  failure 
may  result  in  a  review  of  records  by 
HUD  in  the  case  of  a  recipient,  or  by  the 
recipient  or  HUD,  or  both,  in  the  case 
of  a  contractor  or  subcontractor,  to 
determine  whether  good  faith  efforts 
were  undertaken  to  comply  with  the 
section  3  preference  requirements. 

(e)  Definitions.  For  purposes  of  this 
subpart: 

(1)  Good  faith  efforts  means  the 
activities  undertaken  to  employ  low- 
income  persons  for  training  and 
employTnent  opportunities,  and  to 
award  contracts  to  section  3  business 
concerns  as  required  by  section  3. 

(2)  HUD  share  means  the  aggregate  of 
funds  received  from  all  HUD  housing 
programs  for  the  "project  cost,"  as  this 
term  is  defined  in  §  135.7. 

(3)  Neighborhood  area  means  a 
geographical  location  within  the 
jurisdiction  of  a  imit  of  general  local 
government  (but  not  the  entire 
jurisdiction)  designated  in  ordinances, 
or  other  local  documents  as  a 
neighborhood,  village,  or  similar 
geographical  designation. 

■  (4)  Service  area  means  the 
geographical  area  in  which  the  persons 
benefitting  from  the  section  3  covered 


project  reside.  The  service  area  shall  not 
extend  beyond  the  metropolitan  area  or 
nonmetropolitan  county  in  which  the 
section  3  covered  assistance  is 
expended. 

{135.52    Training  and  employment 
opportjnities. 

(aj  General.  This  section  describes  the 
specific  categories  of  low-income 
persons  to  which  priority  consideration 
should  be  given,  where  feasible,  in  the 
offering  of  training  and  employment 
opportunities.  This  section  also 
provides  examples  of  activities  that  may 
be  undertaken  to  demonstrate  that  good 
faith  efforts  were  made  to  offer  training 
and  employment  opportunities  to  low- 
income  persons. 

(b)  Preference  for  low-income  persons. 
Recipients,  contractors  and 
subcontractors  shall  direct  their  good 
faith  efforts  to  give  training  and 
employment  opportunities  to  low- 
income  persons. 

(1)  Priority  consideration  for  certain 
low-income  persons.  In  making  good 
faith  efforts  to  hire  low-income  persons 
as  required  by  section  3,  priority 
consideration  should  be  given,  where 
feasible,  to  hiring  the  following  low- 
income  persons: 

(i)  Low-income  persons  residing  in 
the  service  area  or  neighborhood  in 
which  the  section  3  covered  project  is 
located;  and 

(ii)  Participants  in  HUD  Youthbuild 
programs. 

(2)  Eligibility  for  preference.  A  low- 
income  p>erson  responding  to  the  good 
faith  efforts  of  a  recipient,  contractor  or 
subcontractor  to  employ  low-income 
persons,  and  seeking  the  preference  in 
training  and  employment  provided  by 
this  section,  shall  certify  or  submit 
evidence,  if  requested,  that  the  person  is 
a  low-income  person  residing  within  the 
metropolitan  area  (or  nonmetropolitan 
county)  in  which  the  section  3  covered 
project  is  located,  or  is  a  member  of  one 
of  the  categories  of  low-income  persons 
identified  in  paragraph  (b)(1)  of  this 
section. 

(3)  Eligibility  for  employment. 
Nothing  in  this  subpart  shall  be 
construed  to  require  the  employment  of 
a  low-income  person  who  does  not  meet 
the  qualifications  of  the  job  to  be  filled. 

(c)  Good  faith  efforts.  (1)  Flexibility  in 
meeting  good  faith  efforts.  The  activities 
described  in  this  section  are  options,  not 
requirements,  that  may  be  undertaken  to 
demonstrate  that  good  faith  efforts  were 
made  to  comply  with  the  section  3 
training  and  employment  preference. 
Other  activities  may  be  undertaken  to 
comply  with  the  section  3  training  and 
employment  preference,  and  recipients, 
contractors  and  subcontractors  are 


encouraged  to  develop  innovative 
methods  to  increase  training  and 
employment  opportunities  for  low- 
income  persons. 

(2)  Examples  of  good  faith  efforts.  The 
following  presents  examples  of  good 
faith  efforts  which  may  be  undertaken, 
in  any  combination,  and  which  may 
demonstrate  that  good  faith  efforts  were 
made  to  employ  low-income  (>ersons. 
and  to  give  priority  consideration  to 
hiring  the  low-income  persons 
identified  in  paragraph  (b)(1)  of  this 
section. 

(i)  Advertising  the  training  and 
employment  positions  by  distributing 
flyers  (which  identify  the  positions  to  be 
filled,  the  qualifications  required,  and 
where  to  obtain  additional  information 
about  the  appUcation  process)  to 
dwelling  units  in  the  neighborhood  in 
which  the  section  3  covered  project  is 
located. 

(ii)  Advertising  the  training  and 
employment  positions  by  posting  flyers 
(which  identify  the  positions  to  be 
filled,  the  qualifications  required,  and 
where  to  obtain  additional  information 
about  the  application  process)  at  the  site 
or  proposed  site  of  the  section  3  covered 
project,  and  at  public  or  private 
institutions  operating  within  the 
neighborhood  or  service  area  of  the 
section  3  covered  project,  such  as 
grocery  stores,  shopping  malls,  schools, 
community  colleges,  homeless  shelters, 
and  transitional  housing  facilities. 

(iii)  Contacting  neighborhood 
organizations,  where  they  exist,  in  the 
neighborhood  of  the  section  3  covered 
project,  and  requesting  the  assistance  of 
these  organizations  in  notifying 
neighborhood  residents  of  the  training 
and  employment  positions  to  be  filled. 

(iv)  Scheduling  (and  advertising)  a  job 
informational  meeting  to  be  conducted 
or  sponsored  by  the  recipient  at  a 
location  easily  accessible  within  the 
service  area  or  neighborhood  in  which 
the  section  3  covered  project  is  located. 

(v)  Developing  promotional 
campaigns  to  inform  low-income 
persons  of  the  recipient's  (anticipated 
and  actual)  training  and  employment 
needs  resulting  from  section  3  covered 
projects. 

(vi)  Contracting  agencies 
administering  HUD  Youthbuild 
programs,  and  requesting  their 
assistance  in  recruiting  HUD 
Youthbuild  program  participants  for  the 
recipient's  training  and  employment 
positions. 

(vii)  Consulting  with  community 
leaders,  community  organizations, 
including  resident  councils  and  resident 
management  corporations,  and  other 
officials  or  organizations  to  assist  with 
recruiting  low-income  persons  for  the 
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recipient's  training  and  eroploynient 
positions. 

(viii)  Advertising  the  jobs  to  be  HUed 
through  the  local  media,  such  as 
community  television  networks, 
newspapers  of  general  circulation,  and 
radio  advertising. 

(ix)  Contacting  non-profit 
organizations  and  other  public  or 
private  agencies  operating  or  involved 
with  job  training  programs  for  low- 
income  persons  about  section  3 
employment  opportunities,  including 
but  not  limited  to  agencies  engaged  in 
planning  or  implementation  of  training 
hinded  through  the  JTPA. 

(x]  Employing  a  job  coordinator,  or 
contracting  with  a  business  concern  that 
is  licensed  in  the  Held  of  job  placement 
(preferably  a  section  3  business  concern, 
as  defined  in  §  135.7),  that  will 
undertake,  on  bebalf  of  the  recipient, 
the  efforts  to  match  eligible  and 
qualified  low-income  persons  with  the 
training  and  employment  positions  that 
the  recipient  intends  to  fill. 

(xi)  Where  there  are  more  qualified 
low-income  persons  than  there  are 
positions  to  be  filled,  maintaining  a  file 
of  eligible  qualified  low-income  persons 
for  future  employment  positions. 

(d)  Documentation  of  good  faith 
efforts.  (1)  To  demonstrate  that  good 
faith  efforts  were  made  to  comply  with 
the  section  3  training  and  employment 
preference,  the  recipient  shall 
document: 

(i)  The  good  faith  efforts  that  were 
undertaken  by  the  recipient  to  make 
low-income  persons  (and,  where 
feasible,  particularly  the  low-income 
persons  identified  in  paragraph  (b)(1)  of 
this  section)  aware  of  the  training  and 
employment  positions  to  be  filled,  and 
to  encourage  and  faciUtate  their 
participation  in  the  job  application 
process;  and 

(ii)  The  mechanism  by  which  the 
recipient  ensured  that  its  contractors 
and  subcontractors  complied  with  the 
section  3  training  and  employment 
preference. 

(2)  The  documentation  required  by 
paragraph  (d)(1)  of  this  section  shall  be 
maintained  by  the  recipient  receiving 
the  funds  directly  from  HUD  for  review 
by  HUD.  The  recipient  shall  require 
appropriate  and  timely  documentation 
of  its  recipients,  contractors  and 
subcontractors  concerning  their  good 
faith  efforts  to  comply  with  the  section 
3  training  and  employment  preference 
in  order  that  the  recipient  may  comply 
with  the  recordkeeping  and  rei>orting 
requirements  of  this  part.  Where  the 
recipient  is  a  State  which  distributes 
funds  for  use  by  a  local  government  or 
other  public  entity,  or  by  a  private 
entity,  to  carry  out  activities,  the  State 


shall  require  appropriate  documentation 
of  funded  entities  in  order  that  the  State 
may  comply  with  the  recordkeeping  and 
reporting  requirements  of  this  part. 

(e)  Evaluating  good  faith  efforts.  A 
determination  of  whether  good  faith 
efforts  were  imdertaken  to  offer  training 
and  employment  opportunities  to  low- 
income  persons  shall  be  based  on 
evaluation  of  the  efforts  by  the  recipient, 
contractor,  or  subcontractor,  as 
applicable,  to: 

(1)  Make  low-income  persons  (and, 
where  feasible,  particularly  those 
identified  in  paragraph  (b)(1)  of  this 
section)  aware  of  the  training  and 
employment  positions  to  be  filled: 

(2)  Encoiirage  and  facilitate  the 
participation  of  low-income  persons  in 
the  job  application  process;  and 

(3)  Employ  those  low-income  persons 
that  are  qualified  for  the  positions  to  be 
filled. 

§  1 35.56    Contracting  opportunities. 

(a)  General.  This  section  describes  the 
specific  categories  of  section  3  business 
concerns  to  which  priority 
consideration  should  be  given,  where 
feasible,  in  the  award  of  section  3 
covered  contracts.  This  section  also 
identifies  specific  procurement 
procedures,  and  describes  outreach 
activities  for  implementing  the  section  3 
contracting  preference  that  may  be 
undertaken  to  demonstrate  that  good 
faith  aborts  were  made  to  award  section 
3  covered  contracts  to  section  3  business 
concerns. 

(b)  Preference  for  section  3  business 
concerns.  Recipients,  contractors  and 
subcontractors  shall  direct  their  good 
faith  efforts  to  award  contracting 
opportunities  to  section  3  business 
concerns. 

(1)  Priority  consideration  for  certain 
section  3  business  concerns.  In  making 
good  faith  efi^orts  to  award  contracts  to 
section  3  business  concerns,  priority 
consideration  should  be  given,  where 
feasible,  to  awarding  contracts  to  the 
following  section  3  business  concerns: 

(i)  Section  3  business  concerns  which 
provide  economic  opportunities  for  low- 
income  persons  residing  in  the  service 
area  or  neighborhood  in  which  the 
section  3  covered  project  is  located;  and 

(ii)  Applicants  (as  this  term  is  defined 
in  42  U.S.C  12899)  selected  to  carry  out 
HUD  Youthbuild  programs. 

(2)  Eligibility  for  preference.  A 
business  concern  seeking  to  qualify  for 
the  section  3  contracting  preference 
shall  certify  or  submit  evidence  to  the 
recipient,  contractor,  or  subcontractor,  if 
requested,  that  the  business  concern  is 

a  section  3  business  concern  as  defined 
in  §  135.7. 


(3)  Ability  to  complete  contract.  A 
section  3  business  concern  seeking  a 
contract  or  subcontract  shall  submit 
evidence  to  the  recipient,  contractor  or 
subcontractor  (as  applicable),  if 
requested,  sufficient  to  demonstrate  to 
the  satisfaction  of  the  recipient, 
contractor  or  subcontractor  that  the 
business  concern  has  the  ability  to 
perform  successfully  under  the  terms 
and  conditions  of  the  proposed  contract 
or  subcontract.  Evidence  may  include 
record  or  references  of  past 
performance,  and  documentation  of 
financial  and  technical  resources. 

(c)  Procurement  procedures  that 
provide  for  preference.  Except  for 
multifamily  project  mortgagors  in  the 
Flexible  Subsidy  Program,  good  faith 
efforts  to  award  contracts  to  section  3 
business  concerns  may  be  demonstrated 
by  utilizing  the  specific  procedures  set 
forth  in  §  135.36(c).  which  provide  for 
implementation  of  the  section  3 
contracting  preference.  Multifamily 
project  mortgagors  in  the  Flexible 
Subsidy  Program  are  not  required  to 
utilize  the  methods  of  procurement  in 
24  CFR  85.36(d)  to  which  the 
procurement  procedures  of  §  135.36(c) 
relate,  and  are  not  permitted  to  utilize 
methods  of  procurement  that  would 
result  in  their  award  of  a  contract  to  a 
business  concern  that  submits  a  bid 
higher  than  the  lowest  responsive  bid.  A 
multifamily  project  mortgagor,  or  other 
recipient,  contractor  or  subcontractor 
that  chooses  not  to  follow  the 
procurement  procedures  of  §  135.36(c) 
must  ensure  that,  where  feasible,  the 
procurement  practices  it  selects  provide 
for  preference  to  section  3  business 
concerns. 

(d)  Examples  of  good  faith  efforts.  The 
following  presents  examples  of  good 
faith  efforts  which  may  be  undertaken, 
in  any  combination,  and  which  may 
demonstrate  that  good  faith  efforts  were 
made  to  award  contracts  to  section  3 
business  concerns. 

(1)  Advertise  the  contracting 
opportunities  by  prominently  posting 
notices,  which  provide  general 
information  about  tbe  work  to  be 
contracted  and  where  to  obtain 
additional  information,  in  the  service 
area  or  neighborhood  in  which  the 
section  3  covered  project  is  located. 

(2)  Contact  community  organizations 
and  business  associations  and  request 
their  assistance  in  identifying  and 
contacting  section  3  business  concerns. 

(3)  Provide  written  notice  to  known 
section  3  business  concerns  of  the 
contracting  opportunities.  This  notice 
should  be  in  sufficient  time  to  allow  the 
section  3  business  concerns  to  respond 
to  the  bid  invitations  or  request  for 
proposals. 
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(4)  Follow  up  with  section  3  business 
concerns  that  have  expressed  interest  in 
the  contracting  opportunities  by 
contacting  them  to  provide  additional 
information  on  the  contracting 
opportunities. 

(5)  Coordinate  any  pre-bid  meetings  at 
which  section  3  business  concerns 
could  be  informed  of  upcoming 
contracting  and  subcontracting 
opportunities. 

(6)  Carry  out  workshops  on 
contracting  procedures  and  specific 
contract  opportunities  in  a  timely 
manner  so  that  section  3  business 
concerns  can  take  advantage  of 
upcoming  contracting  opportunities 
and,  where  appropriate,  make  such 
information  available  in  languages  other 
than  English. 

(7)  Advise  section  3  business 
concerns  as  to  where  they  may  seek 
assistance  to  overcome  obstacles  to 
securing  contract  awards  such  as 
difficulty  with  obtaining  bonding,  lines 
of  credit,  financing,  or  insurance. 

(8)  Arrange  solicitations,  times  for  the 
presentation  of  bids,  quantities, 
specifications,  and  delivery  schedules 
in  ways  to  facilitate  the  participation  of 
section  3  business  concerns. 

(9)  Break  out  contract  work  items  into 
economically  feasible  units  to  facilitate 
participation  by  section  3  business 
concerns. 

(10)  Contact  agencies  administering 
HUD  Youthbuild  programs,  and  notify 
these  agencies  of  the  contracting 
opportunities. 

(11)  Advertise  the  contracting 
opportunities  though  trade  association 
publications,  and  through  the  local 
media,  such  as  community  television 
networks,  newspapers  of  general 
circulation,  and  radio  advertising. 

(12)  Develop  a  list  of  eligible  section 
3  business  concerns. 

(e)  Documentation  of  good  faith 
efforts.  (1)  To  demonstrate  that  good 
faith  efforts  were  made  to  award 
contracts  to  section  3  business  concerns, 
the  recipient  shall: 

(i)  If  tne  recipient  maintains  written 
procurement  policies,  include  a 
statement  that  the  recipient's 
procurement  practices  provide 
preference  for  section  3  business 
concerns  as  required  by  section  3;  and 

(ii)  Not  later  than  45  days  following 
the  end  of  the  recipient's  fiscal  year,  the 
recipient  shall  have  documented  the 
following: 

(A)  The  number  and  dollar  value  of 
all  contracts  that  were  awarded  during 
the  recipient's  fiscal  year; 

(B)  The  number  and  dollar  value  of  all 
contracts  that  were  awarded  to  section 

3  business  concerns  during  the  fiscal 
year; 


(C)  A  description  of  the  good  faith 
efforts  that  were  undertaken  to  award 
contracts  to  section  3  business  concerns; 
and 

(D)  A  description  of  the  mechanism 
by  which  the  recipient  ensured  that  its 
contractors  and  subcontractors 
complied  with  the  section  3  contracting 
preference. 

(2)  The  documentation  required  by 
paragraph  (e)(1)  of  this  section  shall  be 
maintained  by  the  recipient  for  review 
by  HUD.  The  recipient  shall  require 
appropriate  and  timely  documentation 
of  its  contractors  and  subcontractors 
concerning  their  good  faith  efforts  to 
comply  with  the  section  3  contracting 
preference  in  order  that  the  recipient 
may  comply  with  the  reporting  and 
recordkeeping  requirements  of  this  part. 

(f)  Evaluating  good  faith  efforts.  A 
determination  of  whether  good  faith 
efforts  were  made  to  award  contracts  to 
section  3  business  concerns  shall  be 
based  on  evaluation  of  the  efforts  by  the 
recipient  to: 

(1)  Identify  section  3  business 
concerns; 

(2)  Make  section  3  business  concerns 
aware  of  the  contracting  opportunities; 

(3)  Encourage  and  facilitate  the 
participation  of  section  3  business 
concerns  in  the  procurement  process; 
and 

(4)  Award  contracts  to  those  section  3 
business  concerns  that  are  capable  of 
performing  the  contract  work  in 
accordance  with  paragraph  (b)(3)  of  this 
section 

Subpart  D — Economic  Opportunities 
for  Low-  and  Very  Low-Income 
Persons  in  Community  Development 
Programs 

S  135.70    General. 

(a)  Purpose.  The  purpose  of  this 
subpart  is  to  provide  for  implementation 
of  section  3  in  HUD's  community 
development  programs. 

(b)  Section  3  preference  requirements. 
With  respect  to  work  to  be  performed  in 
connection  with  a  "section  3  covered 
project"  (as  this  term  is  defined  in 

§  135.7),  section  3  requires  that,  to  the 
greatest  extent  feasible,  and  consistent 
with  existing  Federal,  State,  and  local 
laws  and  regulations: 

(1)  Opportunities  for  training  and 
employment  be  given  to  low-income 
persons  (the  training  and  employment 
preference);  and 

(2)  Contracts  awarded  for  work  to  be 
performed  in  connection  with  a  section 
3  covered  project  be  given  to  section  3 
business  concerns  (the  contracting 
preference.). 

(c)  Applicability.  (1)  General,  (i)  This 
subpart  applies  to: 


(A)  Recipients  that  receive  HUD 
community  development  program 
assistance  for  a  section  3  covered 
project,  for  which  the  HUD  share  of  the 
project  cost  exceeds  $100,000;  and 

(B)  Contractors  and  subcontractors 
that  are  awarded  a  contract  or 
subcontract  in  connection  with  a  section 
3  covered  project  for  which  the  HUD 
share  of  the  project  cost  exceeds 
$100,000,  and  the  contract  or 
subcontract  exceeds  $50,000. 

(ii)  A  recipient  that  receives  HUD 
community  development  program 
assistance  for  a  section  3  covered  project 
that  does  not  meet  the  dollar  thresholds 
set  forth  in  paragraph  (c)(l)(i)  of  this 
section,  or  tjiat  receives  HUD 
community  development  program 
assistance  for  a  non-section  3  covered 
project,  is  encouraged,  but  not  required, 
to  make  good  faith  efforts  to  comply 
with  the  employment  and  contracting 
objectives  of  this  subpart. 

(2)  IHAs.  DiAs  that  receive  HUD 
community  development  program 
assistance  for  a  section  3  covered  project 
shall  comply  with  the  procedures  and 
requirements  of  this  subpart  D  to  the 
maximum  extent  consistent  with,  but 
not  in  derogation  of,  compliance  with 
section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450e(b)).  (See 
24  CFR  part  905.) 

(d)  Recipient  responsibility  for 
monitoring  compliance  with  section  3. 
(1)  Each  recipient  is  responsible  for 
monitoring  its  own  operations  and  the 
operations  of  its  contractors  and 
subcontractors  to  ensure  compliance 
with  the  section  3  preference 
requirements.  The  State's  responsibility 
under  the  State  Community 
Development  Block  Grant  Program  and 
the  HOME  Program,  with  respect  to 
program  funds  that  the  State  distributed 
to  local  governments,  shall  be  to: 

(i)  Require  the  local  government,  its 
recipients,  contractors  and 
subcontractors  to  make  good  faith  efforts 
to  adhere  to  the  section  3  preference 
reouirements; 

fii)  Monitor  the  local  governments; 
and  as  appropriate, 

(iii)  Assist  local  governments  in 
meeting  section  3  requirements. 

(2)  Failure  to  offer  training  and 
employment  opportunities  to  low- 
income  persons,  or  to  award  contracts  to 
section  3  business  concerns  shall  not  be 
evidence  in  itself  of  noncompliance 
with  the  section  3  preference 
requirements.  However,  such  failure 
may  result  in  a  review  of  records  by 
HUD  in  the  case  of  a  recipient,  or  by  the 
recipient  or  HUD,  or  both,  in  the  case 
of  contractor  or  subcontractor,  to 
determine  whether  a  good  faith  effort 
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was  undertaken  to  comply  with  the 
section  3  preference  requirements. 

(e)  Definitions.  For  purposes  of  this 
subpart: 

(1)  Good  faith  efforts  means  the 
activities  undertaken  to  employ  low- 
income  persons  for  training  and 
employment  opportunities,  and  to 
award  contracts  to  section  3  business 
concerns  as  required  by  section  3. 

(2)  HUD  share  means  the  aggregate 
funds  received  firom  all  HUD 
community  development  programs  for 
the  "project  cost."  as  this  term  is 
defined  in  §135.7. 

(3)  Neighborhood  area.  See  definition 
in  24  cm  570.204(cKl). 

(4)  Service  area  means  the 
geographical  area  in  which  the  persons 
benefitting  from  the  section  3  covered 
project  reside.  The  service  area  shall  not 
extend  beyond  the  metropolitan  area  or 
nonmetropolitan  county  in  which  the 
section  3  covered  assistance  is 
expended.  In  HUD's  Indian  housing 
programs,  the  service  area,  for  IHAs 
established  by  an  Indian  tribe  as  a  result 
of  the  exercise  of  the  tribe's  sovereign 
power,  is  limited  to  the  area  of  tribal 
jurisdiction. 

§  135.72    Training  and  employment 
opportunities. 

(a)  General.  This  section  describes  the 
specific  categories  of  low-income 
persons  to  which  priority  consideration 
should  be  given,  where  feasible,  in  the 
on^ering  of  training  and  employment 
opportunities.  This  section  also 
provides  examples  of  activities  that  may 
be  undertaken  to  demonstrate  that  good 
faith  efforts  were  made  to  offer  training 
and  employment  opportunities  to  low- 
income  persons. 

(b)  Perference  for  low-income  persons. 
Recipients,  contractors  and 
suboontractors  shall  direct  their  good 
faith  efforts  to  give  training  and 
employment  opportunities  to  low- 
income  persons. 

(1)  Priority  consideration  for  certain 
low-income  persons.  In  making  good 
faith  efforts  to  hire  low-income  persons 
as  required  by  section  3,  priority 
consideration  should  be  given,  where 
feasible,  to  hiring  the  following  low- 
income  persons: 

(i)  Low-income  persons  residing  in 
the  service  area  or  neighborhood  in 
which  the  section  3  covered  project  is 
located: 

(ii)  Participants  in  HUD  Youthbuild 
programs;  and 

(iii)  Where  the  section  3  project  is 
.assisted  under  the  Steward  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11301  etseq.).  homeless  persons 
residing  in  the  service  area  or 
neighborhood  in  which  the  section  3 


covered  project  is  located  shall  be  given 
the  highest  priority. 

(2)  Eligibility  for  preference.  A  low- 
income  person  responding  to  the  good 
faith  efforts  of  a  recipient,  contractor  or 
subcontractor  to  employ  low-income 
persons,  and  seeking  the  preference  in 
training  and  employment  provided  by 
this  section,  shall  certify  or  submit 
evidence,  if  requested,  that  the  person  is 
a  low-income  person  residing  within  the 
metropolitan  area  (or  nonmetropolitan 
county)  in  which  the  section  3  covered 
project  is  located,  or  is  a  member  of  one 
of  the  categories  of  low-income  persons 
identified  in  paragraph  (b)(1)  of  this 
section. 

(3)  Eligibility  for  employment. 
Nothing  in  this  subpart  shall  be 
construed  to  require  the  employment  of 
a  low-income  person  who  does  not  meet 
the  qualifications  of  the  job  to  be  filled. 

(c)  Good  faith  efforts.  (1)  Flexibility  in 
meeting  good  faitii  efforts.  The  activities 
described  in  this  section  are  options,  not 
requirements,  that  may  be  undertaken  to 
demonstrate  that  good  faith  efforts  were 
made  to  comply  with  the  section  3 
training  and  employment  preference. 
Other  activities  may  be  undertaken  to 
comply  with  the  section  3  training  and 
employment  preference,  and  recipients, 
contractors  and  subcontractors  are 
encouraged  to  develop  innovative 
methods  to  increase  training  and 
employment  opportunities  for  low- 
income  p>ersons. 

(2)  Examples  of  good  faith  efforts.  The 
following  presents  examples  of  good 
faith  efforts  which  may  be  undertaken, 
in  any  combination,  and  which  may 
demonstrate  that  good  faith  efforts  were 
made  to  employ  low-income  persons, 
and  to  give  priority  consideration  to 
hiring  the  low-income  persons 
identified  in  paragraph  (b)(1)  of  this 
section. 

(i)  Advertising  the  training  and 
employment  positions  by  distributing 
flyers  (which  identify  the  positions  to  be 
filled,  the  qualifications  required,  and 
where  to  obtain  additional  information 
about  the  application  process)  to 
dwelling  units  in  the  neighborhood  in 
which  the  section  3  covered  project  is 
located. 

(ii)  Advertising  the  training  and 
employment  positions  by  posting  flyers 
(which  identify  the  positions  to  be 
filled,  the  qualifications  required,  and 
where  to  obtain  additional  information 
about  the  application  process)  at  the  site 
or  proposed  site  of  the  section  3  covered 
project,  and  at  public  or  private 
institutions  operating  within  the 
neighborhood  or  service  area  of  the 
section  3  covered  project,  such  as 
grocery  stores,  shopping  malls,  schools. 


community  colleges,  homeless  shelters, 
and  transitional  housing  facilities. 

(iii)  Contacting  neighborhood 
organizations,  where  they  exist,  in  the 
neighborhood  of  the  section  3  covered 
project,  and  requesting  the  assistance  of 
these  organizations  in  notifying 
neighborhood  residents  of  the  training 
and  employment  positions  to  be  filled. 

(iv)  Scheduling  (and  advertising)  a  job 
informational  meeting  to  be  conducted 
or  sponsored  by  the  recipient  at  a 
location  easily  accessible  within  the 
service  area  or  neighborhood  in  which 
the  section  3  covered  project  is  located. 

(v)  Developing  promotional 
campaigns  to  inform  low-income 
persons  of  the  recipient's  (anticipated 
and  actual)  training  and  employment 
needs  resulting  from  section  3  covered 
projects. 

(vi)  Contacting  agencies  administering 
HUD  Youthbuild  programs,  and 
requesting  their  assistance  in  recruiting 
HUD  Youthbuild  program  participants 
for  the  recipient's  training  and 
employment  positions. 

(vii)  Consulting  with  community 
leaders,  community  organizations, 
including  resident  councils  or  resident 
management  corporations,  and  other 
officials  or  organizations  to  assist  with 
recruiting  low- income  persons  for  the 
recipient's  training  and  employment 
positions. 

(viii)  Advertising  the  jobs  to  be  filled 
through  the  local  media,  such  as 
community  television  networks, 
newspapers  of  general  circulation,  and 
radio  advertising. 

(ix)  Contacting  non-profit 
organizations  and  other  public  or 
private  agencies  operating  or  involved 
with  job  training  programs  for  low- 
income  persons  about  section  3 
employment  opportunities,  including 
but  not  limited  to  agencies  engaged  in 
planning  or  implementation  of  training 
funded  through  the  JTPA. 

(x)  Employing  a  job  coordinator,  or 
contracting  with  a  business  concern  that 
is  licensed  in  the  field  of  job  placement 
(preferably  a  section  3  business  concern, 
as  defined  in  §  135.7),  that  will 
undertake,  on  behalf  of  the  recipient, 
the  efforts  to  match  eligible  and 
qualified  low-income  persons  with  the 
training  and  employment  positions  that 
the  recipient  intends  to  fill. 

(xi)  Where  there  are  more  qualified 
low-income  persons  than  there  are 
positions  to  be  filled,  maintaining  a  file 
of  eligible  qualified  low-inconie  persons 
for  future  employment  positions. 

(d)  Documentation  of  good  faith 
efforts.  (1)  To  demonstrate  that  good 
faith  efforts  were  made  to  comply  with 
the  section  3  training  and  employment 


Federal  Register  /  Vol.  58.  No.  194  /  Friday.  October  8,  1993  /  Proposed  Rules 


52557 


preference,  the  recipient  shall 
document: 

(i)  The  good  faith  efforts  that  were 
undertaken  by  the  recipient  to  make 
low-income  persons  (and.  where 
feasible,  particularly  the  low-income 
persons  identified  in  paragraph  (b)(1)  of 
this  section)  aware  of  the  training  and 
employment  positions  to  be  filled,  and 
to  encourage  and  facilitate  their 
participation  in  the  job  application 
process: 

(ii)  The  mechanism  by  which  the 
recipient  ensured  that  its  contractors 
and  subcontractors  complied  with  the 
section  3  training  and  employment 
preference: 

(iii)  Where  the  recipient  is  a  State 
which  distributes  funds  for  use  by  a 
local  government  or  other  public  entity, 
or  by  a  private  entity,  to  carry  out 
activities,  the  State  shall  document  the 
mechanism  by  which  it  ensured  that  the 
funded  entity  complied  with  the  section 
3  training  and  employment  preference. 

(2)  The  documentation  required  by 
paragraph  (d)(1)  of  this  section  shall  be 
maintained  by  the  recipient  receiving 
the  funds  directly  from  HUD  for  review 
by  HUD.  The  recipient  shall  require 
appropriate  and  timely  documentation 
of  its  recipients,  contractors  and 
subcontractors  concerning  their  good 
faith  e^orts  to  comply  with  the  section 
3  training  and  employment  preference 
in  order  that  the  recipient  may  comply 
with  the  recordkeeping  and  reporting 
requirements  of  this  part.  Where  the 
recipient  is  a  State  which  distributes 
funds  for  use  by  a  local  government  or 
other  public  entity,  or  by  a  private 
entity,  to  carry  out  activities,  the  State 
shall  require  appropriate  documentation 
of  funded  entities  in  order  that  the  State 
may  comply  with  the  recordkeeping  and 
reporting  requirements  of  this  part. 

(e)  Evaluating  good  faith  efforts.  A 
determination  ofwhether  good  faith 
efforts  were  undertaken  to  offer  training 
and  employment  opportunities  to  low- 
income  persons  shall  be  based  on 
evaluation  of  the  efforts  by  the  recipient, 
contractor,  or  subcontractor,  as 
applicable,  to: 

(1)  Make  low-income  persons  (and. 
where  feasible,  particularly  those 
identified  in  paragraph  (b)(1)  of  this 
section)  aware  of  the  training  and 
employment  positions  to  be  filled: 

(2)  Encourage  and  facilitate  the 
participation  of  low-income  persons  in 
the  job  application  process;  and 

(3)  Employ  those  low-income  persons 
that  are  qualified  for  the  positions  to  be 
filled. 

$135.76   Contracting  oppertunWes. 

(a)  General.  This  section  describes  the 
specific  categories  of  section  3  business 


concerns  to  which  priority 
consideration  should  be  given,  where 
feasible,  in  the  award  of  section  3 
covered  contracts.  This  section  also 
identifies  specific  procurement 
procedures,  and  describes  outreach 
activities  for  implementing  the  section  3 
contracting  preference  that  may  be 
undertaken  to  demonstrate  that  good 
faith  efforts  were  made  to  award  section 
3  covered  contracts  to  section  3  business 
concerns. 

(b)  Preference  for  section  3  business 
concerns.  Recipients,  contractors  and 
subcontractors  shall  direct  their  good 
faith  efforts  to  award  contracting 
opportunities  to  section  3  business 
concerns. 

(1)  Priority  consideration  for  certain 
section  3  business  concerns.  In  making 
good  faith  efforts  to  award  contracts  to 
section  3  business  concerns,  priority 
consideration  should  be  given,  where 
feasible,  to  awarding  contracting  to  the 
following  section  3  business  concerns: 

(i)  Section  3  business  concerns  which 
provide  economic  opportunities  for  low- 
income  persons  residing  in  the  service 
area  or  neighborhood  in  which  the 
section  3  covered  project  is  located:  and 

(ii)  Applicants  (as  this  term  is  defined 
in  42  U.S.C.  12899)  selected  to  carry  out 
HUD  Youthbuild  programs. 

(2)  Eligibility  for  preference.  A 
business  concern  seeking  to  qualify  for 
the  section  3  contracting  preference 
shall  certify  or  submit  evidence  to  the 
recipient,  contractor,  or  subcontractor,  if 
requested,  that  the  business  concern  is 

a  section  3  business  concern  as  defined 
in  §135.7. 

(3)  Ability  to  complete  contract.  A 
section  3  business  concern  seeking  a 
contract  or  subcontract  shall  submit 
evidence  to  the  recipient,  contractor  or 
subcontractor  (as  applicable),  if 
requested,  sufficient  to  demonstrate  to 
the  satisfaction  of  the  recipient, 
contractor  or  subcontractor  that  the 
business  concern  has  the  ability  to 
perform  successfully  under  the  terms 
and  conditions  of  the  proposed  contract 
or  subcontract.  Evidence  may  include 
record  or  references  of  past 
performance,  and  docimfientation  of 
financial  and  technical  resources. 

(c)  Procurement  procedures  that 
provide  for  preference.  Good  faith 
efforts  to  award  contracts  to  section  3 
business  concerns  may  be  demonstrated 
by  utilizing  the  specific  procedures  set 
forth  in  §  135.36(c),  which  provide  for 
implementation  of  the  section  3 
contracting  preference.  A  recipient, 
contractor  or  subcontractor  that  chooses 
not  to  follow  the  procurement 
procedures  of  §  135.36(c)  must  ensure 
that,  where  feasible,  the  procurement 
practices  it  selects  provide  for 


preference  to  section  3  business 
concerns. 

(d)  Examples  of  good  faith  efforts.  The 
following  presents  examples  of  good 
faith  efforts  which  may  be  undertaken, 
in  any  combination,  and  which  may 
demonstrate  that  good  faith  efibrts  were 
made  to  award  contracts  to  section  3 
business  concerns. 

(1)  Advertise  the  contracting 
opportunities  by  prominently  posting 
notices,  which  provide  general 
information  about  the  work  to  be 
contracted  and  where  to  obtain 
additional  information,  in  the  service 
area  or  neighborhood  in  which  the 
section  3  covered  project  is  located. 

(2)  Contact  community  organizations 
and  business  associations  and  request 
their  assistance  in  identifying  and 
contacting  section  3  business  concerns. 

(3)  Provide  written  notice  to  all 
known  section  3  business  concerns  of 
the  contracting  opportunities.  This 
notice  should  be  in  sufficient  time  to 
allow  the  section  3  business  concerns  to 
respond  to  the  bid  invitations  or  request 
for  proposals. 

(4)  Follow  up  with  section  3  business 
concerns  that  have  expressed  interest  in 
the  contracting  opportunities  by 
contacting  them  to  provide  additional 
information  on  the  contracting 
opportunities. 

(5)  Coordinate  any  pre-bid  meetings  at 
which  section  3  business  concerns 
could  be  informed  of  upcoming 
contracting  and  subcontracting 
opportunities. 

(6)  Carry  out  workshops  on 
contracting  procedures  and  specific 
contract  opportunities  in  a  timely 
manner  so  that  section  3  business 
concerns  can  take  advantage  of 
upcoming  contracting  opportunities, 
and  where  appropriate  make  such 
information  available  in  languages  other 
than  English. 

(7)  Advise  section  3  business 
concerns  as  to  where  they  may  seek 
assistance  to  overcome  obstades  to 
securing  contract  awards  such  as 
difficulty  with  obtaining  bonding,  lines 
of  credit,  financing,  or  insurance. 

(8)  Arrange  solicitations,  times  for  the 
presentation  of  bids,  quantities, 
specifications,  and  delivery  schedules 
in  ways  to  facilitate  the  participation  of 
section  3  business  concerns. 

(9)  Break  out  contract  work  items  into 
economically  feasible  units  to  fecilitate 
participation  by  section  3  business 
concerns. 

(10)  Contact  agencies  administering 
HUD  Youthbuild  programs,  and  notify 
these  agencies  of  die  contracting 
opportunities. 

(11)  Advertise  the  contracting 
opportunities  through  trade  association 
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publications,  and  through  the  local 
media,  such  as  coramimity  television 
networks,  newspapers  of  general 
circulation,  and  radio  advertising. 

(12)  Develop  a  list  of  eligible  section 
3  business  concerns. 

(e)  Documentation  of  good  faith 
efforts.  (1)  To  demonstrate  that  good 
faith  efforts  were  made  to  award 
contracts  to  section  3  business  concerns, 
the  recipient  shall: 

(i)  If  the  recipient  maintains  written 
procurement  policies,  include  a 
statement  that  the  recipient's 
procurement  practices  provide 
preference  for  section  3  business 
concerns  as  required  by  section  3;  and 

(ii)  Not  later  than  45  days  following 
the  end  of  the  recipient's  Rscal  year,  the 
recipient  shall  have  documented  the 
following: 

(A)  The  number  and  dollar  value  of 
all  contracts  that  were  awarded  during 
the  recipient's  fiscal  year; 

(B)  The  number  and  dollar  value  of  all 
contracts  that  were  awarded  to  section 

3  business  concerns  during  the  fiscal 
year, 

(C)  A  description  of  the  good  faith 
eff^orts  that  were  undertaken  to  award 
contracts  to  section  3  business  concerns; 
and 

(D)  A  description  of  the  mechanism 
by  which  the  recipient  ensured  that  its 
contractors  and  subcontractors 
complied  with  the  section  3  contracting 
preference. 

(2)  The  documentation  required  by 
paragraph  (e)(1)  of  this  section  shall  be 
maintained  by  the  recipient  for  review 
by  HUD.  The  recipient  shall  require 
appropriate  and  timely  documentation 
of  its  contractors  and  subcontractors 
concerning  their  good  faith  efforts  to 
comply  with  the  section  3  contracting 
preference  in  order  that  the  recipient 
may  comply  with  the  reporting  and 
recordkeeping  requirements  of  this  part. 

(f)  Evaluating  good  faith  efforts.  A 
determination  of  whether  good  faith 
efforts  were  made  to  award  contracts  to 
section  3  business  concerns  shall  be 
based  on  evaluation  of  the  efforts  by  the 
recipient  to: 

(1)  Identify  section  3  business 
concerns; 

(2)  Make  section  3  business  concerns 
aware  of  the  contracting  opportunities; 

(3)  Encourage  and  facilitate  the 
participation  of  section  3  business 
concerns  in  the  procurement  process; 
and 

(4)  Award  contracts  to  those  section  3 
business  concerns  that  are  capable  of 
performing  the  contract  work  in 
accordance  with  paragraph  (b)(3)  of  this 
section. 


Subpart  E— Complaint  and  Compliance 
Review 

{135.90    QeneraL 

(a)  Purpose.  The  purpose  of  this 
subpart  is  to  establish  (he  procedures  for 
handling  complaints  alleging 
noncompliance  with  the  regulations  of 
this  part,  and  the  procedures  governing 
the  Assistant  Secretary's  review  of  a 
recipient's  or  contractor's  compliance 
with  the  regulations  in  this  part. 

(b)  Definitions.  For  purposes  of  this 
subpart: 

(1)  Complaint  means  an  allegation  of 
noncompliance  with  regulations  of  this 
part  made  in  the  form  described  in 

§  135.96(d). 

(2)  Complainant  means  the  party 
which  files  a  complaint  with  the 
Assistant  Secretary  alleging  that  a 
recipient  or  contractor  has  failed  or 
refused  to  comply  with  the  regulations 
in  this  part. 

(3)  Respondent  means  the  recipient  or 
contractor  against  which  a  complaint  of 
noncompliance  has  been  filed.  The  term 
"recipient"  shall  have  the  meaning  set 
forth  in  §  135.7,  which  includes  PHA 
andlHA. 

§  135.92    Cooperation  In  achieving 
compliance. 

(a)  The  Assistant  Secretary  recognizes 
that  the  success  of  ensuring  that  low- 
income  persons  and  section  3  business 
concerns  have  the  opportunity  to  apply 
for  jobs  and  to  bid  for  contracts 
generated  by  HUD  financial  assistance 
depends  upon  the  cooperation  and 
assistance  of  HUD  recipients.  All 
recipients  shall  cooperate  fully  and 
promptly  with  the  Assistant  Secretary  in 
section  3  compliance  reviews,  in 
investigations  of  allegations  of 
noncompliance  made  under  §  135.96, 
and  with  the  distribution  and  collection 
of  data  and  information  that  the 
Assistant  Secretary  may  require  in 
connection  with  achieving  the  economic 
objectives  of  section  3. 

(b)  The  recipient  shall  refrain  from 
entering  into  a  contract  with  any 
contractor  after  notification  to  the 
recipient  by  HUD  that  the  contractor  has 
been  found  in  violation  of  the 
regulations  in  this  part.  The  provisions 
of  24  CFR  part  24  apply  to  the 
employment,  engagement  of  services, 
awarding  of  contracts  or  funding  of  any 
contractors  or  subcontractors  during  any 
period  of  debarment,  suspension  or 
otherwise  ineligible  status. 

S  135.94    Section  3  compliance  review 
procedure*. 

(a)  The  Assistant  Secretary  shall 
periodically  conduct  section  3 
compliance  reviews  of  selected 


recipients  and  contractors  to  determine 
whether  these  recipients  are  in 
compliance  with  the  regulations  in  this 
part. 

(b)  A  section  3  compliance  review 
shall  consist  of  a  comprehensive 
analysis  and  evaluation  of  the 
recipient's  or  contractor's  compliance 
with  the  requirements  and  obUgations 
imposed  by  the  regulations  of  this  part, 
including  an  analysis  of  the  extent  to 
which  low-income  persons  have  been 
hired  and  section  3  business  concerns 
have  been  awarded  contracts  as  a  result 
of  the  methods  undertaken  by  the 
recipient  to  achieve  the  employment, 
contracting  and  other  economic 
objectives  of  section  3. 

(c)  Where  the  section  3  compliance 
review  reveals  that  a  recipient  or 
■contractor  has  not  complied  with  the 
requirements  of  this  part,  the  Assistant 
Secretary  shall  notify  the  recipient  or 
contractor  of  its  specific  deficiencies  in 
compliance  with  the  regulations  of  this 
part,  and  shall  advise  the  recipient  or 
contractor  of  the  means  by  which  these 
deficiencies  may  be  corrected.  HUD 
shall  conduct  a  follow-up  review  with 
the  recipient  or  contractor  to  ensure  that 
action  is  being  taken  to  correct  the 
deficiencies. 

(d)  A  continuing  failure  or  refusal  by 
the  recipient  to  comply  with  the 
regulations  in  this  part  may  result  in  the 
application  of  sanctions  specified  in  the 
contract  through  which  HUD  assistance 
is  provided,  or  the  application  of 
sanctions  specified  in  the  regulations 
governing  the  HUD  program  under 
which  HUD  financial  assistance  is 
provided.  HUD  will  notify  the  recipient 
of  any  continuing  failure  or  refusal  by 
the  contractor  to  comply  with  the 
regulations  in  this  part  for  possible 
action  under  any  procurement  contract 
between  the  recipient  and  the 
contractor.  Debarment,  suspension  and 
limited  denial  of  participation  pursuant 
to  HUD'S  regulations  in  24  CFR  part  24. 
where  appropriate,  may  be  applied  to 
the  recipient  or  the  contractor. 

(e)  Section  3  compliance  reviews  may 
be  conducted  before  the  award  of 
contracts,  and  especially  where  the 
Assistant  Secretary  has  reasonable 
grounds  to  believe  that  the  recipient  or 
contractor  will  be  unable  or  unwilling  to 
comply  with  the  regulations  in  this  part. 

(f)  Complaints  alleging 
noncompliance  with  the  regulations  of 
this  part,  as  provided  in  §  135.96,  may 
also  be  considered  during  any 
compliance  review  conducted  to 
determine  the  recipient's  conformance 
with  regulations  in  this  part. 
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§  135.96    Filing  and  processing  complaints. 

(a)  Who  may  file  a  complaint.  The 
following  individuals  and  business 
concerns  may.  personally  or  through  an 
authorized  representative,  file  with  the 
Assistant  Secretary  a  complaint  alleging 
noncompliance  with  the  regulations  of 
this  part: 

(1)  Any  low-income  person  on  behalf 
of  himself  or  herself,  or  as  a 
representative  of  persons  similarly 
situated,  seeking  employment,  training 
or  other  economic  oppctunities  with  a 
recipient  or  contractor 

(2)  Any  section  3  business  concern  on 
behalf  of  itself,  or  as  a  representative  of 
other  section  3  business  concerns 
similarly  situated,  seeking  contract 
opportunities  from  a  recipient  or 
contractor. 

(b)  Where  to  file  a  complaint.  A 
compliant  must  be  filed  with  the 
Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity.  Ctepartment  of 
Housing  and  Urban  Development. 
Washington.  DC  20410. 

(c)  Time  of  filing.  (1)  A  complaint 
must  be  received  not  later  than  180  days 
from  the  date  of  the  action  or  omission 
upon  which  the  complaint  is  based, 
unless  the  time  for  filing  is  extended  by 
the  Assistant  Secretary  for  good  cause 
shown. 

(2)  Where  a  complaint  contains 
incomplete  information,  the  Assistant 
Secretary  shall  request  the  needed 
information  from  the  complainant.  In 
the  event  this  information  is  not 
furnished  to  the  Assistant  Secretary 
within  sixty  (60)  days  of  the  date  of  the 
reauest,  the  compliant  may  be  closed. 

Id)  Contents  oj  complaint.  Each 
complaint  must  be  in  w.nting.  signed  by 
the  complainant,  and  include: 

(1)  The  complainant's  name  and 
address; 

(2)  The  name  and  address  of  the 
respondent; 

(3)  A  description  of  the  acts  or 
omissions  by  the  respondent  that  is 
sufficient  to  inform  the  Assistant 
Secretary  of  the  nature  and  date  of  the 
alleged  noncompliance. 

(e)  Dismissal  of  complaint.  Where  the 
allegations  in  a  complaint  on  their  face, 
or  as  ampUfied  by  the  statements  of  the 
complainant,  disclose  that  the 
complaint  is  not  timely  filed  or  fails  to 
present  a  valid  allegation  of 
noncompliance  with  the  regulations  in 
this  part,  the  Assistant  Secretary  may 
dismiss  the  complaint  without  further 
action.  The  Assistant  Secretary  shall 
notify  the  complainant  of  the  dismissal 
of  the  complaint  and  the  reasons  for  the 
dismissal. 

(0  Notification  and  opportunity  to 
respond  to  corhpiaint.  Where  the 
allegations  in  &x»mplaint  on  their  £ace. 


or  as  amplified  by  the  statements  of  the 
complainant,  present  a  valid  allegation 
of  noncompliance  with  the  regulations 
in  this  part,  the  Assistant  Secretary  shall 
accept  the  complaint,  and  shall  furnish 
the  recipient  or  contractor  against  whom 
the  complaint  is  directed  (hereafter, 
respondent)  with  a  copy  of  the 
complaint  by  certified  mail.  The 
respondent  shall  be  allowed  a  period  of 
15  calendar  days  from  the  date  of 
receipt  of  the  copy  of  the  complaint  to 
submit  a  response  to  the  Assistant 
Secretary. 

(g)  Investigation  of  complaint.  The 
Assistant  Secretary  shall  conduct  an 
investigation  of  each  complaint  filed, 
and  shall  notify  the  complainant  and 
the  respondent  in  writing  as  to  whether 
the  Assistant  Secretary  intends  to 
attempt  to  resolve  the  complaint. 

(h)  Voluntary  resolution  of  complaint. 
(1)  The  Assistant  Secretary  will  attempt, 
through  informal  methods,  to  obtain  a 
voluntary  and  just  resolution  of  the 
complaint,  including: 

(i)  Specific  relief  mr  the  complainant, 
and 

(ii)  Affirmative  actions  by  the 
respondent  to  relieve  the  effects  of  past 
noncompliance,  and  to  preclude  the 
occurrence  of  future  violations. 

(2)  Written  notice  of  a  proposed 
resolution  of  the  complaint,  and  the 
terms  of  the  proposed  resolution,  will  be 
provided  to  the  complainant  and 
respondent,  or  their  representatives,  by 
the  Assistant  Secretary. 

(3)  The  Assistant  Secretary  shall,  from 
time  to  time,  review  compliance  with 
the  terms  of  any  settlement  agreement 
that  may  have  been  entered  into  by  the 
complainant  and  the  respondent,  and 
may.  upon  a  finding  of  noncompliance, 
reopen  the  complaint  and  take  fiirther 
action  as  provided  in  paragraph  (i)  of 
this  section. 

(i)  Referral  of  complaint  for 
appropriate  action  under  regulations 
governing  the  HUD  funded  program, 
and  responsibilities  of  Award  Official.  If 
the  respondent  fails  or  refuses  to  confer 
with  the  Assistant  Secretary,  or  (1)  fails 
or  refuses  to  make  a  good  faith  effort  to 
resolve  the  complaint,  or  if  the  Assistant 
Secretary  finds  for  any  other  reason  that 
voluntary  resolution  of  the  complaint  is 
not  likely  to  result,  the  Assistant 
Secretary  may  terminate  efforts  to 
resolve  the  complaint.  The  Assistant 
Secretary  shall: 

(i)  In  the  case  of  a  recipient  that 
receives  funds  directly  from  HUD.  refer 
the  complaint  to  the  Assistant  Secretary 
for  the  HUD  program  under  which  the 
recipient  received  HUD  assistance 
(Award  Official)  for  appropriate  action 
to  be  taken  by  the  Award  Official  in 
accordance  with  the  regulations 


/ 


governing  that  HUD  program,  which 
may  include  debarment,  suspension  and 
limited  denial  of  participation  in  HUD 
programs. 

(ii)  In  other  cases,  refer  the  matter  for 
appropriate  action  under  HUD's 
regulations  at  24  CFR  part  24.  governing 
debarment,  suspension  and  limited 
denial  of  participation  in  HUD 
programs. 

(2)  Within  30  days  following  referral 
of  the  complaint  to  the  Award  Official 
by  the  Assistant  Secretary,  the  Award 
Official  shall  notify  the  parties  in 
writing  that  the  complaint  has  been 
referred  to  the  Award  Official  for  further 
action.  This  notification  also  will  advise 
the  parties  of  the  action  to  be  taken  by 
the  Award  Official  if  a  decision  has 
been  made  by  that  date  concerning  the 
action  to  be  taken.  If  no  decision  has 
been  made  by  that  date  concerning  the 
action  to  be  taken,  the  notification  shall 
so  advise  the  parties  that  a  decision  is 
pending,  and  the  parties  shall  receive 
timely  notification  of  the  action  to  be 
taken  when  such  decision  is  made.  If  a 
determination  is  made  to  take  no  action. 
the  notification  shall  disclose  why  no 
action  is  to  be  taken.  The  decision  by 
the  Award  Official  (and  the  type  of 
action  to  be  taken)  or  to  take  no  action 
shall  be  made  in  consultation  with  the 
Assistant  Secretary.  If  a  determination  is 
made  to  take  action,  the  Award  Official 
shall  periodically  advise  the  Assistant 
Secretary  of  the  progress,  results,  or 
resolution  achieved  as  a  result  of  the 
action  taken. 

Subpart  F — Recordkeeping  and 
Reporting 

S  135.100    Recordkeeping. 

(a)  Recordkeeping.  To  assist  HUD  in 
determining  whether  a  recipient  or 
contractor  is  in  compliance  with  the 
regulations  of  this  p>art.  the  records 
described  in  this  {>aragraph  (a)  must  be 
maintained  for  the  period  specified  in 
this  paragraph  (a).  Failure  to  maintain 
these  records  for  the  applicable  period 
shall  constitute  noncompliance  with 
part  135. 

(1)  Recipients  subject  to  subpart  B 
shall  maintain  the  documentation 
required  by  §  135.32(d)  or  by 

§  135.36(e).  or  both,  for  a  period  of  three 
years  from  the  date  of  preparation  of  the 
documentation. 

(2)  Recipients  that  receive  funds 
directly  from  HUD  and  that  are  subject 
to  subpart  C  shall  maintain  the 
doomientation  required  by  §  135.52(d) 
or  by  §  135.56(e).  or  both,  for  a  period 
of  three  years  from  the  date  of 
preparation  of  the  documentation. 

(3)  Recipients  that  receive  funds 
directly  from  HUD  and  that  are  subject 
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to  subpart  D  shall  maintain  the 
documentation  required  by  §  135.72(d) 
or  by  §  135.76(e),  or  both,  for  a  period 
of  three  years  from  the  date  of 
preparation  of  the  documentation. 

(b)  Access  to  records.  HUD  shall  have 
access  to  all  records,  reports,  and  other 
documents  or  items  of  the  recipient  or 
contractor  that  are  maintained  to 
demonstrate  compliance  with  the 
requirements  of  this  part,  or  that  are 
maintained  in  accordance  with  the 
regulations  governing  the  specific  HUD 
program  under  which  section  3  covered 
assistance  is  provided  or  otherwise 
made  available  to  the  recipient  or 
contractor. 

§135.102    Reportmi). 

Each  recipient  which  receives, 
directly  from  HUD,  financial  assistance 
that  is  subject  to  the  requirements  of 
this  part  shall  submit  to  the  Assistant 
Secretary  an  annual  report  in  such  form 
and  with  such  information  as  the 
Assistant  Secretary  may  request,  for  the 
purpose  of  determining  the  effectiveness 
of  section  3. 

Dated:  October  1. 1993. 
Roberta  Achtenberg. 

Assistant  Secretary  for  Fair  Housing  and 

Equal  Opportunity. 

[FR  Doc.  93-24747  Filed  10-7-93;  8;45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Subtitle  A  and  Parts  92, 219, 
570,  572.  574,  576.  583.  700,  889,  890. 
905,961,963 

[Docket  No.  R-e3-1678;  FR-3536-P-01] 

RIN  2501-AB64 

Economic  Opportunities  for  Low-  and 
Very  Lovif-lncome  Persons— Proposed 
Conforming  Amendments 

AGEflCV:  Office  of  the  Secretary,  HUD. 
ACTION:  Proposed  rule. 

summary:  Section  3  of  the  Housing  and 
Urban  Development  Act  of  1968  (section 
3),  as  amended  by  the  Housing  and 
Community  Development  Act  of  1992, 
requires  that  economic  opportunities 
generated  by  HUD  financial  assistance 
for  housing  (including  public  and 
Indian  housing)  and  community 
development  programs  shall,  to  the 
greatest  extent  feasible,  be  given  to  low- 
and  very  low-income  persons, 
particularly  those  who  are  recipients  of 
government  assistance  for  housing,  and 
to  business  that  provide  economic 


opportunities  for  these  persons. 
Elsewhere  in  today's  edition  of  the 
Federal  Register,  the  Department  has 
published  a  proposed  rule  that  would 
make  comprehensive  amendments  to 
HUD's  section  3  regulations  at  24  CFR 
part  135  to  bring  these  regulations  into 
conformity  with  the  changes  made  to 
section  3  by  the  Housing  and 
Community  Development  Act  of  1992, 
and  to  make  additional  changes  directed 
to  facilitating  compliance  with  section 
3.  This  proposed  rule  would  make 
conforming  amendments  to  several  parts 
in  title  24  of  the  Code  of  Federal 
Regulations  that  include  reference,  or 
should  include  reference,  to  the  part  135 
regulations. 

DATES:  Comment  due  date:  November  8, 
1993. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Office  of  General 
Counsel,  Rules  Docket  Clerk,  room 
10276.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,  Washington.  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  wsjjl 
be  available  for  public  inspection  and 
copying  on  weekdays  between  7:30  a.m. 
and  5:30  p.m.  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maxine  B.  Cunningham,  Office  of  Fair 
Housing  Assistance  and  Voluntary 
Programs,  Section  3  Compliance 
Division,  room  5232,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW,  Washington,  DC 
20410,  telephone  (202)  708-2251  (voice/ 
TDD).  (This  is  not  a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION: 

Background 

Since  its  enactment,  section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968  (12  U.S.C.  1701u)  has  been  a 
statutory  basis  for  promoting  the  award 
of  jobs  and  contracts,  generated  from 
projects  receiving  HUD  financial 
assistance,  to,  respectively,  low-income 
residents  and  businesses  of  the  areas 
where  the  projects  to  be  assisted  are 
located.  Section  3  was  recently 
amended,  in  its  entirety,  by  section  915 
of  the  Housing  and  Commimity 
Development  Act  of  1992  (Pub.  L.  102- 
550,  approved  October  28, 1992)  (the 
1992  Act).  Although  the  1992  Act 
significantly  revised  section  3,  it  did  not 
alter  the  objective  of  section  3 — to 
provide  economic  opportunities  to  low- 
income  persons.  The  1992  Act,  in  fact, 
strengthens  the  section  3  mandate  by: 
Clarifying  the  types  of  HUD  financial 
assistance,  activities,  and  recipients 
subject  to  the  requirements  of  section  3; 


identifying  the  specific  individuals  and 
businesses  who  are  the  intended 
beneficiaries  of  the  economic 
opi)ortunities  generated  from  HUD- 
assisted  activities;  and  establishing  the 
order  of  priority  in  which  these 
individuals  and  businesses  should  be 
recruited  and  solicited  for  the 
employment  and  other  economic 
opportunities  generated  from  HUD- 
assisted  activities. 

Elsewhere  in  today's  edition  of  the 
Federal  Register,  the  Department  has 
published  a  proposed  rule  which  would 
make  comprehensive  amendments  to 
HUD's  section  3  regulations  at  24  CFR 
part  135  to  being  these  regulations  into 
conformity  with  the  changes  made  to 
section  3  by  the  Housing  and 
Community  Development  Act  of  1992, 
and  to  make  additional  changes  directed 
to  facihtating  compliance  with  section 
3.  , 

This  proposed  rule  would  make 
conforming  amendments  to  several  parts 
in  title  24  of  the  Code  of  Regulations  to 
include  reference  to  the  applicability  of 
the  part  135  regulations  to  the  HUD 
program  addressed  by  these  parts. 
Several  HUD  Programs,  particularly  new 
HUD  programs,  include  in  their  program 
requirements  the  applicability  of  section 
3  to  the  program,  but  do  not  require 
compliance  with  the  pari  135 
regulations.  (See,  for  example,  24  CFR 
parts  576,  583,  700.)  Compliance  with 
the  part  135  regulations  was  not 
included  because  the  part  135 
regulations  are  very  outdated.  The  part 
135  regulations  have  not  been  amended 
substantively  since  their  original 
adoption  in  1973.  although  statutory 
amendments  were  made  to  section  3  in 
1974  and  1980.  Additionally,  several 
parts  in  24  CFR  ourently  refer  to  the 
part  135  regulations,  but  include 
reference  to  the  former  statutory 
language  of  section  3  (i.e.,  before  its 
amendment  by  section  915  of  the  1992 
Act,  the  title  of  section  3  was 
"Employment  Opportunities  for 
Businesses  and  Lower  Income  Persons 
in  Connection  with  Assisted  Projects"). 
The  Department  notes,  however,  that 
not  all  parts  in  24  CFR  which  reference 
section  3  and  the  part  135  regulations 
require  conforming  amendments.  (For 
example,  see  24  CFR  941.208(a).) 

In  addition  to  these  conforming  . 
amendment,  this  proposed  rule  would 
^end  24  CFR  part  963— Contracting 
with  Resident— Owned  Businesses — to 
raise  the  dollar  contract  limit  from 
$500,000  to  $1,000,000.  The  purpose  of 
the  alternative  procurement  process     ' 
provided  by  part  963  is  to  encourage 
PHAs  to  contract  with  resident-owned 
businesses  for  public  housing  services, 
supplies,  or  construction.  The  proposed 
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increase  in  the  dollar  contract  limit  is 
directed  to  encouraging  additional 
contract  opportunities  for  resident- 
owned  businesses,  which  is  consistent 
with  the  objectives  of  section  3.  - 

Justification  for  Reduced  Comment 
Period 

Itr  is  the  Department's  general  policy 
to  provide  a  60-day  public  comment 
period.  For  the  part  135  proposed  rule 
published  elsewhere  in  today's  edition 
of  the  Federal  Register,  and  for  this 
proposed  rule,  however,  the  Department 
is  providing  only  a  30  day  public 
comment  period.  The  purpose  of  the 
reduced  public  comment  period  is  to 
help  the  Department  have  a  section  3 
final  rule  and  all  conforming 
amendments  in  place  for  the  Federal 
Fiscal  Year  1994  funding  round.  The 
preamble  to  the  part  135  proposed  rule 
published  elsewhere  in  today's  edition 
of  the  Federal  Register  provides  a  more 
detailed  justification  for  the  reduced 
comment  period. 

Other  Matters 

Impact  on  the  Economy 

This  proposed  rule  would  not 
constitute  a  "major  rule"  as  that  term  is 
defined  in  section  1(b)  of  Executive 
Order  12291  on  Federal  Regulation 
issued  on  February  17, 1981.  Analysis  of 
the  projKJsed  rule  indicates  that  it 
would  not  (1)  have  an  annual  effect  on 
the  economy  of  $100  million  or  more; 
(2)  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions;  (3)  have  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enteiprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
proposed  rule,  and,  in  so  doing,  certifies 
that  the  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  rule  would  make 
conforming  amendments  to  various 
parts  in  title  24  of  the  Code  of  Federal 
Regulations  that  include  reference  (and 
thus  update  this  reference),  or  that 
should  include  reference  to  the  part  135 
regulations. 

Environmental  Impact 

In  connection  with  the  development 
of  the  part  135  proposed  rule,  a  Finding 
of  No  Significant  Impact  with  respect  to 


the  environment  was  made  in 
accordance  with  HUD  regulations  in  24 
CFR  part  50  that  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C  4332). 
That  Finding  of  No  Significant  Impact, 
which  is  also  applicable  to  this 
proposed  rule,  is  available  for  public 
inspection  during  regular  business 
hours  in  the  Office  of  the  General 
Counsel,  Rules  Docket  Clerk,  Room 
10276.  451  Seventh  Street,  SW.. 
Washington.  DC  20410. 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  No.  12611.  Federalism, 
has  determined  that  this  proposed  rule 
would  not  have  a  substantial,  direct 
effect  on  the  States  or  on  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  or  responsibilities 
among  the  various  levels  of  government. 
The  proposed  rule  would  simply  make 
conforming  amendments  to  various 
parts  in  24  CFR  that  include  reference 
(and  thus  update  this  reference),  or  that 
should  include  reference  to  the  part  135 
regulations.  The  part  135  proposed  rule, 
published  elsewhere  in  today's  Federal 
Register,  provides,  consistent  with 
section  915  of  the  1992  Act,  that  the 
preference  requirements  of  section  3  are 
to  be  carried  out  consistent  with 
existing  Federal,  State,  and  local  laws 
and  regulations. 

Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  proposed  rule  may 
have  the  potential  to  promote  family 
formation,  maintenance,  and  general 
well-being.  This  proposed  rule  would 
make  conforming  amendments  to 
several  parts  in  24  CFR  to  update 
reference,  or  include  reference  to  the 
part  135  regulations.  No  change  in 
existing  HUD  policies  or  programs  will 
result  from  promulgation  of  this 
proposed  rule,  as  those  policies  and 
programs  relate  to  family  concerns. 

Regulatory  Agenda 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  26, 1993 
(58  FR  24382)  under  Executive  Order 
12291  and  the  Regulatory  Flexibility 
Act. 

List  of  Sub)ects 

24  CFR  Part  92 

Administrative  practice  and 
procedure.  Grant  programs — housing 
and  commimity  development.  Grant 


programs — Indians,  Low  and  moderate 
income  housing.  Manufactured  homes. 
Rent  subsidies,  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  219 

Loan  programs — housing  and 
community  development.  Low  and 
moderate  income  housing.  Reporting 
and  recordkeeping  requirements. 

24  CFR  Part  570 

Administrative  practice  and 
procedure,  American  Samoa, 
Community  development  block  grants. 
Grant  programs— education,  Grant 
programs — housing  and  community 
development,  Guam,  Indians,  Lead 
poisoning.  Loan  programs — housing  and 
community  development.  Low  and 
moderate  income  housing,  New 
communities.  Northern  Mariana  Islands, 
Pacific  Islands  Trust  Territory,  Pockets 
of  poverty,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements.  Small 
cities.  Student  aid.  Virgin  Islands. 

24  CFR  Part  572 

Condominiums,  Cooperatives,  Fair 
housing.  Government  property.  Grant 
programs — housing  and  community 
development,  Low  and  moderate 
income  housing,  Nonprofit 
organizations.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  574 

Community  facilities,  Disabled, 
Emergency  shelter.  Grant  programs — 
health  programs.  Grant  programs — 
housing  and  community  development. 
Grant  programs — social  programs,  HIV/ 
AIDS,  Homeless,  Housing,  Low  and 
moderate  income  housing.  Nonprofit 
organizations.  Rent  subsidies,  Reporting 
and  recordkeeping  requirements. 
Technical  assistance. 

24  CFR  Part  576 

Community  facilities,  Emergency 
shelter  grants.  Grant  programs — housing 
and  community  development.  Grant 
programs — social  programs.  Homeless, 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  583 

Community  facilities.  Employment. 
Grant  programs — Chousing  and 
community  development.  Grant 
programs — social  programs, 
Handicapped,  Homeless,  Indians, 
Mental  health  programs.  Nonprofit 
organizations,  Reporting  and 
recordkeeping  requirements.  Technical 
assistance. 

24  CFR  Part  700 

Aged,  Grant  programs — housing  and 
community  development.  Individuals 
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with  disabilities,  low  and  moderate 
/ipcome  housing.  Nutrition.  Public 
Hbu^ng,  Rent  subsidies.  Reporting  and 
recoraiieeping  requirements,  and 
Supportive  services. 

24  CFR  Pert  889 

Aged,  Capital  advance  programs, 
Grant  programs — housing  and 
community  development,  Loan 
programs — housing  and  community 
development.  Low  and  moderate 
income  housing.  Rent  subsidies. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  890 

Ovil  rights.  Grant  programs — housing 
and  community  development. 
Individuals  with  disabilities.  Loan 
programs — housing  and  community 
development.  Low  and  moderate 
income  housing.  Mental  health 
programs.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  905 

Aged,  Energy  conservation.  Grant 
programs — housing  and  commimity 
development,  Grant  programs — Indians, 
Individuals  with  dlsabihties.  Lead 
poisoning.  Loan  programs — housing  and 
community  development,  Loan 
programs — Indians.  Low  and  moderate 
income  housing.  Public  housing. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  961 

Drug  abuse.  Drug  traffic  control.  Grant 
programs — housing  and  community 
development.  Grant  programs — Indians, 
Grant  programs — low  and  moderate 
income  housing,  Indians,  Public 
housing.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  963 

Grant  programs — housing  and 
community  development.  Public 
housing,  F   porting  and  recordkeeping 
requirements. 

Accordingly,  title  24  of  the  Code  of 
Federal  Regulations,  subtitle  A  and 
parts  92. 219,  570,  572,  574,  576,  583. 
700,  889,  890,  905,  961,  and  963  would 
be  amended  as  follows: 

PART  92— HOME  INVESTMENT 
PARTNERSHIPS  PROGRAM 

1.  The  authority  citation  for  part  92 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C  3535(d)  and  12701- 
12839. 

2.  In  §92.350,  paragraph  (8)(4)  would 
be  revised  to  read  as  h)lIow$: 


192.350    EqwalepporlunllyeiidWr 

(a)  •  •  • 

(4)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968  (12  U.S.C.  ITOlu)  and  the 
regulations  at  24  CFR  part  135; 

3.  In  §  92.831,  a  new  paragraph  (cMS) 
would  be  added  to  read  as  follows: 

192.631    Indian  praference. 

(c)*  •  • 

(5)  Lcxal  area  residents.  In  accordance 
with  section  3  of  the  Housing  and  Urban 
Development  Act  of  1968  (12  U.S.C 
I701u)  and  the  implementing 
regulations  at  24  CFR  part  135,  IHAs, 
their  contractors  and  subcontractors, 
shall  make  best  efforts,  consistent  with 
existing  Federal,  State,  and  local  laws 
and  regulations  (including  section  7(b) 
of  the  Indian  Self-Determination  and 
Education  Assistance  Act),  to  give  low- 
and  very  low-income  (tersons  the 
training  and  employment  opportunities 
generated  by  section  3  covered 
assistance  (as  this  term  is  defined  in  24 
CFR  135.7),  and  to  give  section  3 
business  concerns  the  contracting 
opportimides  generated  by  section  3 
covered  assistance. 


4.  Appendix  A.V.  to  subtitle  A  would 
be  amended  by  revising  the  first 
sentence  of  paragraph  (c)(1)  in  section 
504  to  read  as  follows: 

Appendix  A  to  Subtitle  A — Hope  for 
Public  and  Indian  Housing 
Hoii>eownership  Program 


V.  Other  Requirements. 

•         •         •         •         • 

Section  505.  ftondiscrimiiuition  and  equal 
opportiinity. 

(c)  Employment  opportunities.  (1)  The 
requirements  of  section  3  of  the  Housing  and 
Urban  Development  Act  of  1968  (12  U.S.C 
1701u),  and  the  implementing  regulations  at 
24  CFR  part  135  shall  apply.  •   •   • 

5.  Appendix  B.V.  to  subtitle  A  would 
be  amended  by  revising  the  first 
sentence  of  paragraph  (c)(1)  in  section 
505  to  read  as  follows: 

Appendix  B  to  Subtitle  A — Hope  for 
Homeownership  of  Muttifamily  Units 
Program 


V.  Other  Requirements. 

•         •         •         •         • 

Section  505.  Nondiscrimination  and  equal 
opporttmity. 


(c)  Employment  opportunities.  (1)  The 
requirements  of  section  3  of  th«  Housing  and 
Urban  Development  Act  of  1968  (12  U.SXL 
1701u),  and  the  implementing  regulationt  at 
24  CFR  part  135  shall  apply.  •  •  • 


PART  219-FLEXlBLE  SUBSIDY 
PROGRAM  FOR  TIKMJBLED 
PROJECTS 

6.  The  authority  citation  for  part  219 
would  continue  to  read  as  follows: 

AudMrity:  12  VSJd  1715z;  42  VS.C. 
3535(d). 

7.  A  new  §  219.126  would  be  added 
to  read  as  follows: 

$219,128   Ottier  program  requirements. 

Assistance  funded  for  capital 
improvements  under  this  part,  for 
which  the  HUD  share  of  the 
rehabilitation  cost  equals  or  exceeds 
$7,500  per  imit  is  subject  to  section  3  of 
the  Housing  and  Urbaia  Development 
Act  of  1968  (12  U.S.C.  1701u)  and  the 
regulations  at  24  CFR  part  135. 
Contractors  and  subcontractors  that  are 
awarded  a  contract  or  a  subcontract  in 
connection  with  assistance  funded  for 
capital  improvements  under  this  part  for 
which  the  HUD  share  of  the 
rehabilitation  cost  equals  or  exceeds 
$7,500  per  unit  are  also  subject  to  the 
regulations  at  24  CFR  part  35. 

PART  STO-COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS 

8.  The  authority  citation  for  part  570 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C  3S35(d)  and  5300- 
5320. 

V 

9.  In  §  570.487,  a  new  paragraph  (d) 
would  be  added  to  read  as  foUows: 

$570,487    Other  applicable  laws  and 
related  program  rsquirements. 

(d)  States  shall  comply  with  section  3 
of  the  Housing  and  Uitmui  Development 
Act  of  1968  (12  U.S.C  1701u)  and  the 
implementing  regulations  at  24  CFR  part 
135.  Section  3  requires  that  employment 
and  other  economic  opporttmities 
arising  in  connection  with  housing 
rehabilitation,  housing  construction,  or 
other  public  construction  projects  shall, 
to  the  greatest  extent  feasible,  and 
consistent  with  existing  Federal,  State, 
and  local  laws  and  regulations,  be  given 
to  low-  and  very  low-income  persons. 

10.  In  §  570.607,  paragraph  (b)  would 
be  revised  to  read  as  follows: 

$  570.607    Employment  and  contracting 
opporturttties. 

*        •        *        *        • 

(b)  Grantees  shall  comply  with  section 
3  of  the  Housing  and  Urban 
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Development  Act  of  1968  (12  U.S.C. 
1701u)  and  the  implementing 
regulations  at  24  CFR  part  135.  Section 
3  requires  that  employment  and  other 
economic  opportunities  arising  in 
connection  with  housing  rehabilitation, 
housing  construction,  or  other  public 
construction  projects  shall,  to  the 
greatest  extent  feasible,  and  consistent 
with  existing  Federal,  State,  and  local 
laws  and  regulations,  be  given  to  low- 
and  very  low-income  persons. 

PART  572— HOPE  FOR 
HOMEOWNERSHiP  OF  SINGLE 
FAMILY  HOMES  PROGRAM  (HOPE  3) 

11.  The  authority  citation  for  part  572 
would  continue  to  read  as  follows: 

Aotfaoriiy:  42  U.S.C  3535(d)  and  12891. 

12.  In  §572.405.  paragraph  (c)(1) 
would  be  revised  to  read  as  follows: 

$  572.405    Nondiscilmlnation  and  equal 
opportunity  requirementa. 


(c)  Employment  opportunities.  (1)  The 
requirements  of  section  3  of  the  Housing 
and  Url>an  Development  Act  of  1968  (12 
U.S.C  1701u)  and  the  implementing 
regulations  at  24  CFR  part  135;  and 
Executive  Order  11246  (3  CFR,  1964- 
1965  Comp.,  p.  339)  (Equal  Employment 
Opportunity)  and  implementing 
regulations  at  41  CFR  part  60. 


PART  574-HOUSING 
OPPORTUNITIES  FOR  PERSONS  WITH 
AIDS 

13.  The  authority  citation  for  part  574 
would  continue  to  read  as  follows: 

AudiorUy:  42  U.S.C  12901-12912. 

14.  In  §  574.600,  paragraph  (c)  would 
be  revised  to  read  as  follows: 

f  574.600    NondiacriminatkMi  and  equal 
opportunity. 


(c)  Employment  opportunities. 
Grantees  and  project  s(>onsors  shall 
comply  with  section  3  of  the  Housing 
and  Urban  Development  Act  of  1968  (12 
U.S.C  1701u)  and  the  implementing 
regulations  at  24  CFR  part  135.  Section 
3  requires  that  employment  and  other 
economic  opportumties  arising  in 
connection  with  housing  rehabilitation, 
housing  construction,  or  other  public 
construction  projects  shall,  to  the 
greatest  extent  feasible,  and  consistent 
with  existing  Federal,  State,  and  local 
laws  and  regulations,  be  given  to  low- 
and  very  low-income  persons. 


PART  57fr-EMERGENCY  SHELTER 
GRANTS  PROGRAM:  STEWART  B. 
McKINNEY  HOMELESS  ASSISTANCE 
ACT 

15.  The  authority  citation  for  part  576 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C  3535(d)  and  11376. 

16.  In  §  576.79,  paragraph  (a)(4) 
would  be  revised  to  read  as  follows: 

S  576.79   Other  Federal  raquiramanta. 

(a)*     •     • 

(4)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968  (12  U.S.C  1701u)  and  the 
regulations  at  24  CFR  part  135. 


PART  583-SUPPORTIVE  HOUSING 
PROGRAM 

17.  The  authority  citation  for  part  583 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C  3535(d)  and  11389. 

18.  In  §  583.325,  paragraph  (b)(4) 
would  be  revised  to  read  as  follows: 

{583.325    Nondiscrimlnatiofl  and  equal 
opportunity  requirementa. 


(b)*  •  • 

(4)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968  (12  U.S.C.  1701u)  and  the 
regulations  at  24  CFR  part  135. 


PART  70O-CONGREGATE  HOUSING 
SERVICES  PROGRAM 

19.  The  authority  citation  for  part  700 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C  3535(d)  and  8011. 

20.  In  §  700.245,  paragraph  (c)(4) 
would  be  revised  to  read  as  follows: 

f  700.245   Ottwr  Federal  requirementa. 


(c)«    •    • 

(4)  Employment  Opportunities.  The 
requirements  of  section  3  of  the  Housing 
and  Urban  Development  Act  of  1968  (12 
U.S.C  1701u)  and  the  implementing 
regulations  at  24  CFR  part  135. 


PART  88»-SUPPORTIVE  HOUSING 
FOR  THE  ELDERLY 

21.  The  authority  citation  for  part  889 
would  continue  to  read  as  follows: 

Authority:  12  U.S.C  1701q:  42  U.S.C 
3535(d). 

22.  In  §  889.265,  paragraph  (a)(4) 
would  be  revised  to  read  as  follows: 

§880.265    Other  Federal  requirementa. 
(a)*  •  ' 


(4)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968  (12  U.S.C  1701u)  and  the 
regulations  at  24  CFR  part  135. 


PART  89&-SUPPORTIVE  HOUSING 
FOR  PERSONS  WITH  DISABILITIES 

23.  The  authority  citation  for  part  890 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C  3535(d)  and  8013. 

24.  In  §890.260,  paragraph  (a)(4) 
would  be  revised  to  read  as  follows: 

S  890.260    Ottter  Federal  requirementa. 

(a)*  •  • 

(4)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968  (12  U.S.C  1701u)  and  the 
regulations  at  24  CFR  part  135. 


PART  905— INDIAN  HOUSING 
PROGRAMS 

25.  The  authority  citation  for  part  905 
would  continue  to  read  as  follows: 

Authority:  25  U.S.C  450e(b):  42  U.S.C 
1437aa,  1437bb.  1437cc.  1437ee,  and  3535(d). 

26.  In  §905.165,  paragraph  (c)(5) 
would  be  revised  to  read  as  follows: 

$905,165    Indian  preference. 

•        •        •        •        • 

(c)*  •  • 

(5)  Local  area  residents.  In  accordance 
with  section  3  of  the  Housing  and  Urban 
Development  Act  of  1968  (12  U.S.C 
1701u)  and  the  implementing 
regulations  at  24  CFR  part  135.  IHAs, 
their  contractors  and  subcontractors, 
shall  make  best  efforts,  consistent  with 
existing  Federal,  State,  and  local  laws 
and  regulations  (including  section  7(b) 
of  the  Indian  Self-Determination  and 
Education  Assistance  Act),  to  give  low- 
and  very  low-income  persons  the 
training  and  employment  opportimities 
generated  by  section  3  covered 
assistance  (as  this  term  is  defined  in  24 
CFR  135.7)  and  to  give  section  3 
business  concerns  the  contracting 
opportunities  generated  by  section  3 
covered  assistance. 


PART  961— PUBLIC  HOUSING  DRUG 
ELIMINATION  PROGRAM 

27.  The  authority  citation  for  part  961 
would  continue  to  read  as  follows: 

Audiority:  42  U.S.C  3S35(d)  and  11901  et 
seq. 

28.  In  §961.29,  paragraph  (b)(4) 
would  be  revised  to  read  as  follows: 

$961.29    Other  Federal  requirements. 
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(4)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968  (12  U.S.C  1701u)  and  the 
implementing  regulations  at  24  CFR  part 
135;  and 


PART  96^-PUBUC  HOUSING— 
COHTRACTMQ  WITH  RESIOENT- 
OWNED  BUSMESSES 

29.  The  authority  dtation  for  part  963 
would  continue  to  reed  as  follows: 

Authoritr  42  U.S.C  1437  and  353S(d). 

30.  In  S  963.3.  the  second  sentence 
would  be  revised  to  read  as  follows: 


*  *  *  Public  housing  contracts  eligible 
to  be  awarded  under  the  ahemadve 
procurement  process  provided  by  this 
part  are  limited  to  individual  contracts 
that  do  not  exceed  $1,000,000.  *  •  • 

31.  In  §963.10.  paragraph  (d)  would 
be  revised  to  read  as  follows: 

1963.10    Elgibleraskteni«wTMd 
buslitesees. 


(d)  Limitation  on  alternative 
procurement  contract  awttrds.  The 
business  shall  submit  a  certification  as 
to  the  number  of  contracts  awarded,  and 
the  dollar  amount  of  each  contract 


award  received,  under  the  alternative 
procurement  process  provided  by  this 
part.  A  resident-owned  business  is  not 
eligible  to  participate  in  the  alternative 
procurement  process  provided  by  this 
part  if  the  resident-owned  business  has 
received  under  this  process  one  or  more 
contracts  with  a  total  combined  dollar 
value  of  $1 .000.000. 

Dated:  October  1. 1993. 
Henry  G.  Cisaeroa, 
Secretary. 
(FR  Doc  93-24748  Filed  10-7-93;  8:45  am] 
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DEPARTMErfT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

24  CFR  Part  511 

[Docket  No.  R-93-1620;  FR-3280-F-01] 

RIN  2506-AB39 

Amendment  of  Rental  Rehabilitation 
Program  Closeout  Requiremants 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACnON:  Final  rule. 

summary:  This  final  rule  amends 
regulations  governing  the  closeout  of  the 
Rental  Rehabilitation  Program  (RRP),  for 
which  the  statutory  authorization  has 
been  repealed.  Principally,  the  rule 
conforms  RRP  regulations  to  recent 
changes  in  the  re^gvQations  for  the  HOME 
Investment  Partnerships  program 
(HOME)  and  one  of  the  Homeownership 
and  Opportunity  forTeopIe  Everywhere 
programs  (HOPE  3),  which  make  it 

f>ossible  for  State  and  local  governments 
as  RRP  grantees)  to  contribute  RRP 
program  income  as  matching  funds 
under  the  HOME  or  HOPE  3  programs, 
provided  that  the  grantee's  RRP  has 
been  closed  out  and  the  contribution  is 
made  in  accordance  with  applicable 
HOME  or  HOPE  program  rules.  This 
rule  would  extend  the  permissible  uses 
of  such  RRP  program  income  to  the 
HOPE  1  and  2  programs  as  well.  In 
addition,  this  rule  also  amends  RRP 
regulations  to  allow  HUD  Field  Offices, 
under  certain  conditions,  to  close  out  a 
Rental  Rehabilitation  grant  without 
having  to  conduct  an  on-site  monitoring 
of  the  grantee  in  advance  of  closeout. 
HUD  will  complete  a  subsequent  on-site 
review  as  soon  as  feasible. 
EFFECTIVE  DATE:  This  regulation  is 
effective  November  8, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  M  Cohen,  Director,  Office  of 
Affordable  Housing  Programs,  room 
7164,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410,  telephone  (202) 
708-2685,  or  (202)  708-2565  (voice/ 
TDD).  (These  are  not  toll-free  numbers.) 

SUPPt.EMENTARY  INFORMATION: 

Justification  for  Final  Rulemaking 

In  general,  the  Department  publishes 
a  rule  for  public  comment  before  issuing 
a  rule  for  effect,  in  accordance  with  its 
own  regulations  on  rulemaking,  24  CFR 
part  10.  However,  part  10  does  provide 
tor  exceptions  from  that  general  rule 


where  the  agency  finds  good  cause  to 
omit  advance  notice  and  public 
participation.  The  good  cause 
requirement  is  satisfied  when  prior 
public  procedure  is  "impracticable, 
uimecessary,  or  contrary  to  the  public 
interest"  (24  CFR  10.1).  The  Department 
finds  that  good  cause  exists  to  publish 
this  rule  for  effect  without  first 
soliciting  public  comment  because  the 
rule  feciutates  better  use  of  moneys 
(program  income)  that  become  available 
to  grantees  in  connection  with  a 
repealed  Federal  grant  program  and 
simplifies  administrative  requirements 
for  winding  up  that  program. 

Because  the  Rental  Rehabilitation 
Program  (RRP)  has  been  terminated, 
there  is  no  point  in  continuing  to 
require  program  income  to  be  used 
primarily  for  RRP  activities  after 
program  closeout.  By  revising  the  RRP 
requirements  to  broaden  eligible  uses, 
the  Department  can  eliminate  an 
outdated  requirement  and  the  need  to 
enforce  the  requirement. 

At  the  same  time,  the  Department  can 
facilitate  participation  in  the  CDBG, 
HOME,  and  HOPE  programs  by 
permitting  RRP  program  income  on 
hand  at  closeout  or  earned  after  closeout 
to  be  used  or  contributed  for  activities 
eligible  under  those  other  programs. 
Permitting  the  RRP  program  income  to 
count  as  matching  funds  under  HOME 
and  the  HOPE  1,  2,  and  3  programs,  if 
so  requested  by  the  HOME  or  HOPE 
grantee  (CDBG  does  not  reqiure  match), 
is  also  consistent  with  the  policies  of 
those  programs  concerning  matching 
funds  derived  from  program  income  of 
other  Federal  programs.  In  addition,  it  is 
consistent  with  recent  regulatory 
changes  specifically  permitting  RRP 
program  income  earned  after  closeout  to 
be  used  as  matdb  in  the  HOME  program 
(see  24  CFR  92.220(a)(l)(i),  as  amended 
at  57  FR  60966  (December  22, 1992)) 
and  in  the  HOPE  3  program  (see  24  CFR 
572.220(b)(l)(ii)(C),  published  at  58  FR 
36518,  36536  (July  7, 1993)). 

Because  the  RRP  has  already  been 
terminated,  the  change  implemented  by 
this  rule  is  of  inunediate  and  temporary 
interest  to  RRP  grantees  and  to  HOME; 
HOPE  1,  2,  and  3;  and  CDBG 
participants  that  can  benefit  from  the 
relaxation  of  current  RRP  requirements. 
Therefore,  delaying  implementation  of 
the  rule  to  accommodate  public 
procedure  would  undermine  the 
purpose  of  the  rule  and  would  be 
contrary  to  the  public's  interest  in  the 
efficient  and  productive  administration 
of  federally  funded  programs. 

Background 

This  final  rule  amends  the  Rental 
Rehabilitation  Program  (RRP) 


regulations  to  make  it  possible  for  RRP 
grantees  to  contribute  or  vise  RRP 
program  income  on-hand  at  the  time  of 

?)rogram  close-out  for  activities  eligible 
or  assistance  imder  the  CDBG  program, 
as  well  as  for  activities  eligible  for 
assistance  imder  Title  II  (the  HOME 
Investment  Partnerships  Program)  and 
for  Title  IV  of  the  National  Affordable 
Housing  Act  (Pub.  L.  101-625,  approved 
November  28, 1990)  (NAHA) 
(authorizing  the  Homeownership  and 
Opportunity  for  People  Everywhere 
(HOPE  1,  2.  and  3)  Programs),  provided 
the  particular  grantee's  RRP  has  been 
closed  out.  Most  importantly,  subject  to 
apphcable  HOME  or  HOPE  program 
rules,  the  program  income  could  be 
used  by  a  HOME  participating 
jmisdiction  to  meet  matching  funds 
requirements  under  24  CFR 
92.220(a)(l)(i),  or  by  a  participant  in  a 
HOPE  1,  2,  or  3  program  as  a  matching 
funds  contribution.  (In  addition  to  the 
HOME  and  HOPE  3  regulations  cited 
above,  program  guidelines  for  the  HOPE 
for  Public  and  Indian  Housing 
Homeownership  Program  (HOPE  1)  and 
the  HOPE  for  Homfiovraership  of 
Multifamily  Units  Program  (HOPE  2) 
were  published  on  January  14, 1992,  at 
57  FR  1522  and  1558,  respectively.) 

The  current  RRP  regulations  require 
program  income  in  the  amoimt  of 
$5,000  or  more  to  be  used  only  for 
eligible  RRP  activities.  If  the  amoimt  of 
program  income  on  hand  at  program 
closeout  is  less  than  $5,000,  or  if  any 
program  income  is  received  after 
program  closeout,  the  program  income 
must  be  used  for  either  RRP  or 
Community  Development  Block  Grant 
(CDBG)  eUgible  activities.  However,  this 
rule  allows  program  income  on  hand  at, 
or  received  after,  closeout  of  the  RRP  to 
be  used  by  the  RRP  grantee  for  activities 
eligible  imder  the  CDBG  program;  the 
HOPE  1,  2,  or  3  programs;  the  HOME 
program;  or  the  RRP,  or  to  be 
contributed  for  use  as  matching  funds 
under  the  HOME  or  HOPE  programs. 
Use  of  these  funds  for  any  of  the 
authorized  programs  would  be  subject 
to  all  applicable  requirements  for  those 
programs. 

Further,  this  final  rule  amends 
§  511.77(d)  to  allow  HUD  Field  Offices, 
under  specified  conditions,  to  close  out 
a  RRP  grant  without  first  having  to 
conduct  an  on-site  monitoring  of  the 
grantee.  The  conditions  are  that  grant 
expenditure  data  collected  through  the 
program's  Cash  and  Management 
Information  System  must  support  the 
grantee's  certification  that  grant  funds 
have  been  expended  in  compliance  with 
program  requirements,  and  that  the 
grantee  must  agree  in  writing  to  pay 
back  the  amoimt  of  any  costs  that  are 
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determined  by  HUD  to  be  ineligible 
based  on  subsequent  on-site  monitoring 
reviews  or  audits. 

This  change  will  expedite  closeout  of 
the  RRP.  and  will  provide  HOME  and 
HOPE  1,  2,  and  3  grantees  with 
additional  sources  of  matching  funds  for 
the  newer  HOME  or  HOPE  programs 
sooner  than  would  be  possible  by 
retaining  the  requirement  for  on-site 
monitoring  in  advance  of  closeout. 
Removing  the  advance  monitoring 
requirement  also  will  permit  HUD  to 
devote  more  of  its  scarce  staff  and  travel 
resources  to  the  successful 
implementation  of  the  HOME  and  HOPE 
1,2,  and  3  programs.  The  monitoring  of 
closed  out  RRP  grants  likely  will  be 
scheduled  and  conducted  in 
conjunction  with  HOME  or  HOPE 
technical  assistance  or  monitoring 
visits. 

Other  Matters 

Major  Rule 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  I^sident  on 
February  17, 1981.  An  analysis  of  the 
rule  indicates  that  it  does  not:  (1)  Have 
an  azmual  effect  on  the  economy  of  $100 
milhon  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act  , 

The  Secretary,  in  accordance  with  the 
Regulatory  FlexibiUty  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  sigi^ficant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  is 
limited  to  a  revision  that  would  make  it 
possible  for  grantees  to  use  income  fi-om 
a  terminated  program  for  activities 
eUgible  for  assistance  under  related 
current  programs. 

Environmental  Review 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(k),  the  policies  and  procedures 
contained  in  this  rule  relate  only  to 
internal  administrative  procedures  that 
concern  the  performance  of  accounting, 
auditing,  and  fiscal  functions  and, 


therefore,  are  categorically  excluded 
from  the  requirements  of  the  National 
Environmental  Policy  Act. 

Executive  Order  12612,  Federalism 

The  General  Council,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  Government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  rule  is  not  subject  to  review 
imder  the  Order.  Specifically,  the  rule  is 
limited  to  revising  the  regulations  of  the 
terminated  Rental  Rehabihtation 
Program  (RRP)  to  make  it  possible  for 
RRP  grantees  to  use  or  contribute  RRP 
grantees  to  use  or  contribute  RRP 
program  income  for  activities  eUgible 
for  assistance  under  the  CDBG;  HOME; 
and  HOPE  1,  2,  and  3  programs, 
provided  the  RRP  has  been  closed  out. 
Thus  the  rule  would  eliminate  an 
administrative  requirement  that  no 
longer  serves  a  useful  purpose  and 
which  inhibits  the  use  of  resources  in 
the  most  productive  manner. 

Executive  Order  12606.  Family 

The  General  Counsel,  as  the 
Designated  official  imder  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  family 
concerns. 

This  rule  was  listed  as  Item  1518  in 
the  Department's  Semiannual  Agenda  of 
Regulations  pubhshed  on  April  26, 1993 
(56  FR  24382,  24425),  in  accordance 
with  Executive  Order  12291  and  the 
Regulatory  Flexibihty  Act 

List  of  Subjects  in  24  CFR  Part  511 

Administrative  practice  and 
procedure,  Grant  programs — Chousing 
and  community  development,  Lead 
poisoning.  Low  and  moderate  income 
housing.  Reporting  and  recordkeeping 
requirements.  Technical  assistance. 

For  the  reasons  stated  in  the 
preamble,  part  511  of  title  24  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows. 


PART  511— RENTAL  REHABILITATION 
GRANT  PROGRAM 

1.  The  authority  citation  for  part  511 
is  revised  to  read  as  follows: 

Audioritjr:  42  U.S.C  1437o  and  3535(d). 

2.  Section  511.76  is  amended  by 
revising  paragraphs  (h)  (1)  and  (2)  to 
read  as  follows:  .  * 


1511.76 


ProQrani  Inconw. 

•        •        • 


(h)*  *  * 

(1)  Before  program  closeout,  program 
income  shall  be  used  for  activities 
eligible  imder  §  511.76(c);  and 

(2)  Program  income  on  hand  at  the 
time  of  program  closeout  or  earned  after 
program  closeout  shall  be  contributed  to 
HOME  or  HOPE  program  grantees  as  a 
cash  matching  contribution  in 
accordance  with  applicable  HOME  or 
HOPE  program  rules,  or  shall  be  used 
for  activities  that  would  be  eligible 
under 

(i)  Paragraph  (c)  of  this  section; 

(ii)  The  Commimity  Development 
Block  Grant  Program  (24  CFR  part  570); 

(iii)  The  HOME  Investment 
Partnerships  Program  (24  CFR  part  92); 
or 

(iv)  Title  IV  (Homeownership  and 
Opportxinity  for  People  Everywhere 
Programs)  of  the  National  Affordable 
Housing  Act  (Pub.  L.  101-625,  approved 
November  28, 1990)  (HOPE  1  and  2 
guidelines  at  24  CFR  subtitle  A, 
appendices  A  and  B,  respectively,  and 
HOPE  3  regulations  at  24  CFR  part  572). 

3.  Section  511.77(d)  is  revised  to  read 
as  follows: 

{511.77    Grant  closeout 

(d)  With  respect  to  monitoring  the 
grantee,  either: 

(1)  The  HUD  Field  Office  has 
conducted  an  on-site  monitoring  of  the 
grantee  and  has  determined  that  the 
grantee's  performance,  with  respect  to 
any  grant  to  be  closed  out,  is  satisfactory 
and  is  in  compliance  with  Rental 
Rehabihtation  program  statutory  and 
regulatory  requirements,  including 

S  511.10(a)  and  §  511.10(b);  or 

(2)  A  grant  may  be  closed  before  on- 
site  monitoring  has  been  conducted, 
provided: 

(i)  The  Cash  and  Management 
Information  reports  indicate  the 
grantee's  performance  is  satisfactory  and 
is  in  compliance  with  Rental 
Rehabihtation  program  statutory  and 
regulatory  requirements; 

(ii)  There  are  l^o  outstanding 
monitoring  findings;  and 

(iii)  The  grantee  agrees  in  writing  to 
pay  back  the  amoimt  of  any  costs  that 
are  later  found  by  HUD  to  be  ineUgible 


{ 
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based  on  a  subsequent  on-site 
monitoring  review  or  audit 

Dated:  October  1, 1993. 
Andiew  Caovie, 

Assistant  Secntaryfor  Community  Planning 
and  Development 

IFR  Doc  93-24778  Filed  10-7-93;  8:45  ami 
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Department  of 
Agriculture 

Cooperative  State  Research  Service 

National  Competitive  Research  Initiative 
Grants  Program;  Notice 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Reeeerch  Service 

NatkNial  Compettttve  Reeeerch 
Inltlettve  Qranta  Program  (CompetHtve 
Reeeerch  Qranta  Program);  nacai  Year 
1994:  Supplementary  Solicitation  for 
Appllcatlona 

Applications  are  invited  for 
competitive  grant  awards  in 
agricultural,  forest,  and  related 
environmental  sciences  under  the 
National  Competitive  Research  Initiative 
Grants  Program  (NOUGP)  administered 
by  the  Office  of  Grants  and  Program 
Systems,  Cooperative  State  Research 
Service  (CSRS),  for  fiscal  year  1994. 
This  solicitation  is  supplementary  to 
that  previously  published  in  the  Federal 
Register  on  September  7. 1993  (58  FR 
47184). 

Authority 

The  authority  for  this  program  is 
contained  in  section  2(b)  of  the  Act  of 
August  4, 1965,  as  amended  by  section 
1615  of  the  Food.  Agriculture, 
Conservation,  and  Trade  Act  of  1990 
(FACT  Act)  (7  U.S.C  450i(b))  (1965  Act. 
as  amended).  Under  this  program, 
subject  to  the  availability  of  funds,  the 
Secretary  may  award  competitive 
research  grants,  for  periods  not  to 
exceed  five  years,  for  the  support  of 
research  projects  to  further  the  programs 
of  the  Department  of  Agriculture 
(USDA).  Proposals  may  be  submitted  by 
any  State  agricultural  experiment 
station,  college,  university,  other 
research  institution  or  organization. 
Federal  agency,  private  organization, 
corporation,  or  individual.  Proposals 
from  scientists  at  non-United  States 
organizations  will  not  be  considered  for 
support. 

It  is  expected  that  Congress,  in  the 
Agriculture,  Rural  Development,  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act,  1994,  will 
prohibit  CSRS  from  using  the  funds 
available  for  the  NCRIGP  for  fiscal  year 
1994  to  pay  indirect  costs  exceeding  14 
per  centum  of  the  total  Federal  fonds 
provided  under  each  award  on 
competitively-awarded  research  grants. 

Applicable  Regulations  and  Statutory 
Guidance 

Regulations  applicable  to  this 
program  include,  but  are  not  hmited  to, 
the  following: 

(a)  The  regulations  governing  the 
NCRIGP,  7  CFR  part  3200,  which  set  ^ 
forth  procedures  to  be  followed  when 
submitting  grant  proposals,  rules 
governing  the  evaluation  of  proposals 
and  the  awarding  of  grants,  and 


regulations  relating  to  the  post-award 
edministratian  of  grant  projects; 

(b)  The  USDA  Uniform  Federal 
Assistance  Regulations,  7  CFR  part 
3015; 

(c)  The  USDA  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments,  7  CFR  part 
3016: 

(d)  Section  1402  of  the  National 
Agricultural  Research,  Extension,  and 
Teachina  Policy  Act  of  1977,  as 
amended  by  section  1602  of  the  FACT 
Act,  which  sets  forth  pxuposes  that 
research  supported  by  the  NCRIGP 
should  address;  and 

(e)  Section  1404  of  the  National 
Agricultural  Research,  Extension,  and 
Teaching  PoUcy  Act  of  1977.  as 
amended  by  section  1603  of  the  FACT 
Act.  which  defines  "sustainable 
agriculture."  ♦ 

Project  Types 

The  project  types  fo^  which  proposals 
are  solicited  include: 

/.  Conventional  Projects 

(a)  Standard  Research  Grants: 
Research  will  be  supported  that  is 
fundamental  or  mission-linked 
conducted  by  individual  investigators, 
co-investigators  within  the  same 
discipline,  or  multidisdplinary  teams. 
Any  State  agricultural  experiment 
station,  college,  imiversity,  other 
research  institution  or  organization. 
Federal  agency,  private  organization, 
corporation,  or  individual  may  apply. 

(b)  Conferences:  Scientific  meetings 
that  bring  together  scientists  to  identify 
research  needs,  update  information,  or 
advance  an  area  of  research  are 
recognized  as  integral  parts  of  research 
efforts.  Any  State  agricultural 
experiment  station,  college,  university, 
other  research  institution  or 
organization.  Federal  agency,  private 
organization,  corporation,  or  individued 
is  an  eligible  applicant  in  this  area. 

n.  Agricultural  Research  Enhancement 
Awards 

In  order  to  contribute  to  the 
enhancement  of  research  capabilities  in 
the  research  program  areas  described 
herein,  applications  are  solicited  for 
competitive  grants  to  be  awarded  in  the 
following  categories: 

(a)  Postdoctoral  Fellowships:  In 
accordance  with  section  2(b)(3)(D)  of  the 
1965  Act,  as  amended,  for  individuals 
who  have  received  their  doctoral  degree 
after  January  1, 1991,  and  no  later  than 
June  15, 1994. 

(b)  New  Investigator  Awards: 
Pursuant  to  section  2(b)(3)(E)  of  the 
1965  Act,  as  amended,  for  investigators 


or  co-investigators  who  have  completed 
graduate  or  post-doctoral  training,  and 
are  beginning  their  independent 
research  careers. 

(c)  Strengthening  Awards:  Pursuant  to 
sections  2(b)(3)  (D)  and  (F)  of  the  1965 
Act,  as  amended,  proposals  are  solicited 
that  request  funds  for  Research  Career 
Enhancement  Awards,  Equipment 
Grants,  Seed  Grants,  or  Strengthening 
Standard  Research  Project  Awards. 

Research  Programs  To  Be  Supported 
(Supplementary  to  those  published  in 
the  September  7. 1993  Federal  Register 
(58  FR  47184)) 

CSRS  is  soliciting  proposals,  subject 
to  the  availability  of  funds,  for  support 
of  high  priority  research  of  importance 
to  agriculture,  forestry,  and  related 
environmental  sciences,  in  the 
following  Research  Programs  (the 
NCRIGP  Division  in  which  the  program 
falls  and  the  approximate  amount  of 
funds  available  to  that  Division  follow 
in  parentheses): 
Water  Resources  Assessment  and 

Protection  (Natural  Resources  and  the 

Environment  Division,  $22,396  M] 
Biological  Control  Research  (Plants 

Division,  $41. 485  M) 
Assessing  Pest  Control  Strategies  (Plants 

Division,  $41,485  M) 
Agricultural  Systems  (all  Divisions 

contributing,  approximately  $2  M 

total) 

The  solicitation,  which  contains 
Research  Program  descriptions  and 
detailed  instructions  on  how  to  apply, 
may  be  obtained  by  contacting  the  office 
indicated  below.  Please  note  that 
applicants  who  submitted  NCRIGP 

Proposals  for  fiscal  year  1993  or  who 
ave  recently  requested  placement  on 
the  list  for  fiscal  year  1994  will 
automatically  receive  a  copy  of  the 
fiscal  year  1994  solicitation  and  any 
supplements. 

Proposal  Services  Branch,  Awards 
Management  Division,  Cooperative 
State  Research  Service,  U.S. 
Department  of  Agriculture,  Ag  Box 
2245,  Washington,  DC  20250-2245. 
Telephone:  (202)  401-<5048 
Requests  for  solicitations  and 
application  materials  may  also  now  be 
made  via  Internet  by  sending  a  message 
with  your  name,  complete  mailing 
address,  phone  nimiber,  and  materials 
that  you  are  requesting  to 
psb<9darth.esusda.gov.  Materials  will  be 
mailed  as  quickly  as  possible. 

Postmark  Dates  for  all  NRICGP 
Programs 

To  be  considered  for  funding  during 
FY  1994,  proposals  must  be  postmarked 
by  the  following  dates: 
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Postmarked  dates 


Nov.  15, 1993 
Nov.  22. 1993 


Dec.  6,  1993 


,^. 


Mar.  7. 1994 


Dec.  13, 1993 

Dec.  20, 1993 
Jan.  10, 1994 . 


Jan.  18, 1994 . 
Jan.  24, 1994. 

Jan.  31, 1994. 
Feb.  7, 1994  .. 

Feb.  14, 1994 


Feb.  22, 1994 


Program  areas 


Improving  Human  Nutrition  for  Optimal  Health 

Plant  Genome _„^ 

Plant  Genetic  Mechanisms 


Forest/Range/Crop/Aquatic  Ecosystems  

Kflmoioyy  .»....• « «...«««*•.••..«„«.,««...♦•,..„.« 

Plant  Responses  to  the  Environment 

Enhancing  Reproductive  Efficiency  

Photosyntt«sis  and  Respiration  . 

Entomology 

Nematology 

Akx>hol  Fuels  „ 

Sustaining  AnimaJ  Health  and  WeU-Being 

Biological  Control  Research 

Soils  and  Soil  Biology  

Food  Characterization/Process/Product  Research 

NorvFood  Characterizatiorv/Process/Product  Research 

Assessing  Pest  Control  Strategies  

Plant  Growth  and  Development . 

Water  Resources  Assessment  and  Protection 

Markets  and  Trade  ..-..- 

Rural  Development  

Improved  Utilization  of  Wood  and  Wood  Fiber 

Ensuring  Food  Safety  „ 

Nitrogen  Fixation/Nitrogen  Metabolism 

DOE/NSF/USDA  Program  on  Collaborative  Research  in  Plant  Biology: 

Research  Coordination 

Research  Training .:.... 

Research  Career  Enhancement  Awards 

Equipment  Grants  ...~« _... .y...».....__._...._»._.._...^»>.____ 

Seed  Grants 

Agricultural  Systems  . 

Improving  Animal  Growth  and  Development 

Identifying  Genetic  Mechanisms  and  Gene  Mapping  (Animal) 
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Contacts 
(202) 


205-8250 

401-1901 
401-5042 
401-4082 
401-4310 
401-4310 
401-4871 
401-e234 
401-6030 
401-«114 
401-5114 
401-4310 
401-6303 
401-5114 
401-4082 
401-1952 
401-1952 
401-5114 
401-6042 
401-4504 
401-4772 
401-4425 
401-1952 
401-4399 
401-6030 

401-4871 
401-4871 
401-6234 
401-6234 
401-6234 
401-1901 
205-0250 
401-4399 


Done  at  Washington,  DC  this  4th  day  of  October  1993. 
William  D.  Carlson, 

Associate  Administrator.  Cooperative  State  Research  Service. 
IFR  Doc  93-24831  Filed  10-7-93;  8:45  amj 
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Part  V 

Department  of 
Transportation 

Researcti  and  Special  Programs 
Administration 

49  CFR  Part  172,  et  aL 
Crashworthlness  Protection  Requirements 
for  Tank  Cars;  Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parte  172. 173, 179 

[DoekM  No.  HM-ITSA;  Notice  No.  93-19] 

RIN  2137-AB89 

Crashworthinese  Protection 
Requlrementa  tor  Tank  Care 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  Department  of 
Transportation  (DOT). 
ACnON:  Notice  of  proposed  rulemaking 
(NPRMl. 

SUMMARY:  RSPA  is  proposing  revisions 
to  the  Hazardous  Materials  Regulations 
(HMR)  that  would  improve  the 
crashworthiness  of  tank  cars  and  restrict 
the  continued  use  in  hazardous 
materials  service  of  tank  cars  that  no 
longer  meet  current  safety  requirements. 
Included  are  proposals  to  expand  the 
use  of  thermal  protection  systems  and 
head  protection  on  tank  cars  used  for 
transporting  certain  hazardous 
materials;  add  new  requirements  for 
bottom  discontinuity  protection; 
prohibit  the  use  of  self-energized 
manways  located  below  the  liquid  level 
of  the  cargo;  revise  "grandfather" 
provisions  that  allow  certain  uses  of 
tank  cars:  and  require  the  use  of 
pressure  tank  cars,  that  are  more 
resistant  to  puncture,  for  all  poisonous 
by  inhalation  (PIH)  materials  and 
certa^  other  high  hazard  materials.  The 
intended  effect  of  these  actions  is  to 
enhance  the  safe  transportation  of 
hazardous  materials  in  tank  cars. 
DATCS:  Written  comments:  Comments 
must  be  received  on  or  before  February 
7. 1994. 

Public  hearing.  A  public  hearing  will 
be  held  at  10  a.m.,  January  6. 1994. 
AOOflESSES:  Written  comments:  Address 
comments  to  the  Dockets  Unit,  DHM- 
30,  Research  and  Special  Programs 
Administration.  Department  of 
Transportation.  Washington.  DC  20590- 
0001.  Commenters  should  identify  the 
docket  and  notice  number,  and,  if 
possible,  submit  five  copies  in  response 
to  this  notice.  Commenters  needing  a 
confirmation  of  receipt  of  their 
comments  should  include  a  self- 
addressed  stamped  postcard  that  shows 
the  docket  number  (i.e..  Docket  HM- 
175 A).  Interested  persons  may  review 
the  comments  to  this  notice,  and 
publications  referenced  in  it.  between 
the  hours  of  8:30  a.m..  and  5  p.m.. 
Monday  through  Friday,  except 
hohdays.  The  Dockets  Unit  is  located  in 
room  8417  of  the  Nassif  Building.  400 


Seventh  Street  SW.,  Washington,  DC 
20590-0001. 

Public  hearing:  The  public  hearing 
noted  above  wiU  be  held  in  room  2230 
of  the  Nassif  Building  at  the  same  street 
address.  Persons  desiring  to  make  oral 
statements  at  the  hearing  should  notify 
the  Federal  Railroad  Administration 
(FRA)  Docket  Clerk  by  telephone  (202- 
366-0635)  or  in  writing  by  December 
22. 1993.  Mail  written  requests  to: 
Docket  Clerk.  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  400 
Seventh  Street  SW..  room  8201, 
Washington  DC,  20590-0001.  Each 
request  must  identify  the  speaker, 
organization  represented,  if  any; 
daytime  telephone  number;  and  the 
anticipated  length  of  the  presentation, 
not  to  exceed  10  minutes.  Written  text 
of  the  oral  statement  should  be 
presented  to  the  hearing  officer  prior  to 
the  oral  presentation,  l^e  hearing  may 
conclude  before  5  p.m.  if  all  persons 
wishing  to  testify  have  been  heard. 
FOR  FURTHER  MFORMATION  CONTACT: 
Edward  W.  Pritchard  (Telephone  202- 
366-9178)  or  James  H.  Rader 
(Telephone  202-366-0510),  Hazardous 
Materials  Division,  or  Thomas  A. 
Phemister  (Telephone  202-366-0635), 
Trial  Attorney,  Office  of  Chief  Counsel. 
FRA.  Washington  DC,  20590-0001. 

SUPPLEMENTARY  MFORMATION: 

L  Background 

Based  on  research  and  on  a 
continuing  review  of  serious  accidents 
involving  the  transportation  of 
hazardous  materials  in  tank  cars  in  the 
United  States  and  Canada,  RSPA  has 
issued  a  number  of  regulations  to 
improve  the  survivabiUty  of  tank  cars  in 
accidents.  In  these  rulemakings.  RSPA 
required  the  installation  of  a  tank  head 
puncture  resistance  system  (head 
protection),  a  coupler  vertical  restraint 
system  (shelf  couplers),  insulation,  and 
a  thermal  protection  system  for  certain 
hi^-risk  cargoes.! 

The  record  shows  that  these  systems, 
working  in  combination,  have  reduced 
the  potential  harm  to  human  health  and 
the  environment  tremendously.' 


>  The  difTarenca  between  •  thennal  protection 
tyslem  and  Insulation  ii  that  a  thennal  protection 
system  protects  the  tank  from  a  pool  or  torch  fire 
environment;  in  contrast,  insulation  protects  the 
contents  of  the  tank  from  ambient  temperature 
differentials,  much  like  home  insulation. 

s  The  discussions  in  the  following  rulemakings 
provide  greater  detail  about  each  of  these  safety 
system  requirements:  Interlocking  Couplers  and 
Rastrictiuos  of  Capacity  of  Tank  Cars.  Docket  HM- 
33.  35  FR  14215  (September  9. 1970);  Tank  Car 
Tank  Head  Protection.  Docket  HM-109. 41  FR 
2147S  (May  26.  1976);  Shippers;  Specifications  for 
Pressure  Tank  Cars,  Docket  HM-144,  42  FR  46306 
(September  IS,  1977);  Shippers.  Specifications  for 
Tank  Car*.  Docket  HM-174. 49  FR  3473.  (January 


On  May  15, 1990,  RSPA  published  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  under  Docket 
HM-175A  (55  FR  20242).  The  notice 
solicited  comments  on  the  costs  and 
safety  l}enefits  that  would  be  derived 
should  the  HMR  be  amended  to:  (1) 
Require  thermal  protection  or  head 
protection,  or  both,  on  new  and  existing  . 
tank  cars  that  are  constructed  of 
aluminiun  or  nickel,  or  that  are  used  to 
transport  certain  hazardous  materials; 
(2)  disallow  the  use  of  the  half-head 
shield  as  an  option  to  meet  head 
protection  requirements;  (3)  prohibit  the 
use  of  tank  cars  that  have  a  manway 
opening  located  below  the  liquid  level 
of  the  material  transported;  (4)  disallow 
the  use  of  soH:alled  "non-pressure"  tank 
cars  to  transport  materials  toxic  by 
inhalation;  (5)  increase  the  start  to 
discharge  pressure  setting  on  certain 
tank  car:  (6)  establish  specifications  for 
the  securement  and  accident 
survivabili^  of  tank  car  tank  closure 
fittings;  and  (7)  phase  out  certain 
"grandfothw"  provisions.  This  ANPRM 
also  solicited  comments  on  what 
changes  or  design  modification  should 
be  considered  in  place  of  the  retrofitting 
of  tank  cars  that  do  not  conform  to  the 
safety  requirements  for  new  tank  cars. 
RSPA  published  a  Supplemental 
Advance  Notice  of  Proposed 
Rulemaking  (SANPRM)  on  August  29. 
1990  (55  FR  35327).  requesting 
information  on  four  additional  tank  car 
related  safety  issues.  Specifically,  the 
SANPRM  requested  comments  on  the 
costs  and  safety  benefits  that  would  be 
derived  should  the  HMR  be  amended  to 
(1)  prohibit  bottom  outlets  on  new  and 
existing  tank  cars  used  to  transport 
certain  hazardous  materials;  (2) 
establish  a  maximum  permissible  safety 
relief  valve  capacity  for  materials  that 
are  toxic  by  inhalation;  (3)  require  that, 
for  new  and  existing  tank  cars,  the 
exterior  siu-face  of  a  carbon  steel  tank 
and  the  inside  surface  of  a  carbon  steel 
jacket  be  given  a  protective  coating 
when  foam-in-place  Insulation  is 
applied;  and  (4)  permit  reductions  in 
the  safety  vent  size,  or  increases  in  the 
tank  test  pressure  and  vent  bursting 
pressure,  on  new  and  existing  tank  cars 
used  to  transport  certain  hazardous 
materials. 


27, 1964);  SpedflcationB  for  Raiboad  Tank  Car* 
Used  to  Transport  Hazardous  Materials.  Docket 
HM-175, 49  FR  3466  (January  27,  1964): 
Transportation  of  Hazardous  Materials, 
Miscellaneous  AmandraenU,  Docket  HM-166W.  54 
FR  36790  (September  20,  1969);  and  Performance- 
Oriented  Packaging;  Change*  to  Classification, 
Hazard  Communication.  Packaging  and  Handling 
Requirement*  Based  on  UN  Standards  and  Agency 
Initiatlva.  Docket  HM-181.  SS  FR  52402  (December 
12.  tew). 
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RSPA  received  over  50  comments  in 
response  to  the  ANPRM  and  the 
SANPRM  from  members  of  private  trade 
associations  and  the  various  industries 
that  0¥ni,  lease,  transport  or  use  tank 
cars.  All  comments  were  given  full 
consideration  and  FRA  and  RSPA 
appreciate  the  information  and  opinions 
received.  Based  on  those  comments  and 
on  research  conducted  by  the  FRA.  this 
notice  proposes  new  regulations  or 
revisions  to  the  HMR  in  the  follovring 
subject  areas:  (1)  Tank  head  protectian: 
(2)  thermal  protection;  (3)  self-energized 
manways  below  the  link  liquid  level; 
(4)  the  use  of  non-pressure  tank  cars  for 
materials  with  a  poison-inhalation 
hazard;  (5)  "grandfathering."  that  is,  the 
permissive,  continued  use  of  tank  cars 
conforming  to  farmer  regulatory 
standards;  (6)  protection  of  bottom 
discontinuities  on  tank  cars;  (7) 
protective  coatings  on  insulated  tanks; 
and  (8)  the  use  oftanlrcars  of  limited 
and  designated  specifications  with 
greater  protection  in  accidents  for 
transporting  materials  with  health  and 
en  viitmmental  risks. 

Based  on  comments  made  to  some  of 
the  issues  raised  in  the  ANPRM  and  the 
SANPRM,  and  research  done  by  the 
FRA,  RSPA  and  FRA  concluded  that 
several  topics  raised  in  these  earUer 
notices  are  either  too  technically 
complex  or  insufficiently  developed  to 
be  resolved  by  regulatory  proposals 
now.  RSPA  will  consider  action  on 
safety  relief  devices,  top  fitting 
protection,  and  gasket  spedficaticns  in 
a  separate  rulemaking  action.  Also, 
consideration  will  be  given  to  making 
cenain  operational  changes,  for 
instemce,  restricting  train  placement,  in 
lieu  of  tank  car  design  or  sp>ecification 
changes  under  a  future  rulemaking 
docket 

Tank  cars  built  to  the  DOT  111 
specification  have  received  a  great 
degree  of  interest  since  the  ANPRM  and 
SANPRM  were  published  in  this  docket 
With  over  160,000  in  use  today,  they 
constitute  about  two-thirds  of  the  North 
American  tank  car  fleet  and  they 
resnain  a  critical  resource  for  movement 
of  industrial  chemicals  and  other 
materials  in  commerce.  The  issues 
surroimding  this  specification  tank  car 
are  many  and  complex,  but  FRA  and 
RSPA  are  committed  to  improving  an 
already  good  safety  record  in  the 
transportation  by  railroad  of  hazardous 
materials  and  to  addressing  forthrightly 
the  hazards  these  cars  may  pose  in 
certain  situations. 

Since  the  early  1970s,  FRA  and  RSPA 
have  been  engaged  in  a  program  to 
improve  the  tank  car  fleet  with  respect 
to  crashworthlness.  The  DOT  program 
has  proceeded  from  those  can  used  to 


transport  the  moct  hazardoiu 
commodMee  to  those  can  oarrylng 
commodities  posing  relatively  leas 
serious  hazards.  This  NPRM  is  part  of 
that  process  and  addresses  several  key 
facets  of  low-pressure  tank  can, 
including  the  DOT  Ills.  Among  the 

Eroposali  discussed  in  more  detail 
alow  are  those  that  would  remove  the 
DOT  111  tank  car  from  the 
transportation  of  PIH  materials,  the 
transportation  of  Class  2  materials,  aikl 
from  the  transportatian  of 
environmentally  sensitive  halogenated 
organic  compounds  (HOCs).  Proposals 
in  this  notice  also  include  the  required 
installation  of  head  and  thermal 
protection  <m  tank  can  transporting 
thermally  reactive  materials.  As  will  be 
developed  more  fully  in  the  text  that 
follows,  comments  are  requested  on  the 
possibility  of  replacing  DOT  111  tank 
can  constructed  of  aluminum  or  nidcel 
plate  with  those  made  of  stainless  steel, 
or  with  Uned  or  ctnted  carbon  steel  tank 
cars.  Addlti(mally,  current  rulemaking 
actions  and  FRA  mandated  inspection 
and  maintenance  programs  adoress 
other  parts  of  the  larger  DOT  program  of 
progressive  safety  improvement 

n.  Tank  Head  Protsctioa 

After  a  series  of  railroad  accidents  in 
the  late  19608  and  early  1970s  involving 
-head  punctures  of  tank  cars,  FRA  end 
RSPA  began,  in  1976,  to  require  half- 
head  protection  foi  tank  cars 
transporting  flammable  compressed 
gases  (now  Division  2.1  materials]  and 
for  tank  cars  transporting  anhydrous' 
ammoma  and  ethylene  (ndde  (Docket 
HM-109).  The  design  of,  and  criteria 
for,  head  protection  were  based  on  tests 
performed  by  the  FRA,  the  Association 
of  American  Railroads  (AAR),  and  the 
Railway  Progress  Instittrte  (RPI)  Tank 
Car  Sawty  Research  and  Test  Project  in 
the  early  1970s. 

These  tests  showed  that  head 
punctures  caused  by  over-speed  impacts 
in  raibroad  classification  yards  generally 
occurred  at  speeds  above  12  mph,  and 
often  happened  when  a  loaded  tank  car 
struck  a  standing  empty  car,  causing  the 
empty  car  to  "Jvunp"  and  ram  its 
coupler  into  the  head  of  the  oncoming 
tank.  Reviewing  incidents  on  main-line 
trackage,  a  recent  analysis  of  accident 
data  showed  that  objects  such  as  broken 
rails  and  couplers  may  penetrate  the  top 
half  of  the  tank  head  indicating  that 
head  protection  is  essential,  even 
thougn  not  100  percent  effective,  in  a 
train  derailment. 

In  a  recent  FRA  research  effort  on 
puncture  resistance,^  FRA  conducted 


full-  and  1/5-scale  experimental  studies 
to  evaluate  the  relative  puncture 
resistance  of  DOT  105A500W  and 
112J340W  tank  care.  The  researdi 
results  show  that  puncture  resistance  is 
stTtrngly  infhienoMi  by  impact  location, 
by  head  aiKi  jacket  thickness  and  by 
insulation  thickness.  Based  on  the 
results  of  the  studies,  FRA  expects  that 
certain  DOT  105A  tank  cars  in  chlorine 
service  may  meet  the  16  mph  threshold 
for  pimcture  resistance  prescribed  in 
S  179.105(c)(4).  The  Coltman/Hazel 
report  demonstrates  that  puncture 
resistaoce  is  an  inter-related  function  of 
head  thickness,  insulation  thickness, 
and  jacket  thickness,  at  least  and  that 
the  concept  of  "head  protection"  must 
include  more  than  just  traditional  head 
shields.  Some  existing  tank  can  may  in 
fact  meet  the  performance  standard 
through  an  increase  in  the  thickness  of 
the  tank  jacket  the  tank  head,  or  the 
insiilation  system. 

Most  commenten  to  the  earlier 
notices  in  this  docket  expressed  support 
for  the  application  of  full-head 
protection  to  new  tank  care  and  to  thoee 
existing  tank  care  vnthout  head 
protectian  used  for  PIH  materials  and 
Kvision  2.1  flammable  gases  regardless 
of  tank  car  capacity.  All  commenten 
agreed  that  there  is  no  need  to  reqiiire 
full-head  protection  on  existing  tank 
can  built  to  the  current  standard  (49 
CFR  179.100-23)  allowing  helf^heed 
protectian.  Most  commentare  did  not 
support  an  across-the-board  requirement 
for  mil-head  protection  on  tank  curs 
constructed  from  either  aluminum  or 
nickel  plate.  Both  the  National 
Transportation  Safisty  Board  (NTSB)  and 
the  Association  of  American  Railroads 
expressed  the  need  to  reqiilre  full-head 
protection  on  tank  cars  tran«>orting 
thomally  reactive  materials  (i.e., 
materials  that  decompose  or  polymerize 
when  exposed  to  heat).  These  comments 
are  discussed  in  more  detail  below. 

Tank  cars  currently  equipped  with 
half-head  protection:  The  AAR/RPI 
Tank  Car  Safety  Research  and  Test 
Project  analyzed  the  effectiveness  of  the 
requirements  to  install  shelf  couplera 
and  half-head  protection  on  Class  DCT 
112  and  114  tank  care.  They  reported 
that,  based  on  accident  data,  these 
improvements  were  95  percent  effective 
in  preventing  head  pimctures.^  While 
the  RPI  report  combines  shelf  couplen 
with  head  protection  and  evaluates  this 
protectian  system,  the  data  is  fuUy 


*  CohmMi.  M..  a  HmbI,  M.  Tr.  dkloriiM  Tank  Cv 
Puncton  ywliwmfiii  Evalutflan.  (1982)  Padoral 


Railroad  Admlaiatntioa.  Vtutiaffum,  OC  (NTIS 
OOT/FRA/C»D-4V1 1). 

«  PfatlUiM.  K.  A.,  AaaiysU  of  TiBk  Cm  Dnt^wi 
in  AccicUBtt  19SS  (hraogh  ISSS.  glA  C3  S-SS). 
isat.  AAR-RFl  Kailway  Tak  Cv  Siftaly  TMt  Md 
Rasaaich  Ptotact.  AAKTKbnical  Castat.  CUc^ga. 
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applicable  to  this  proceeding  because  all 
tank  cars  transporting  hazardous 
materials  are  required  to  have  shelf 
couplers. 

Because  tank  cars  currently  equipped 
with  a  half-head  protection  system  are 
already  95  percent  effective  against 
preventing  head  punctures,  FRA  and 
RSPA  agree  with  commenters  that  there 
is  neither  a  safety  need  nor  an 
incremental  cost  justification  to  require 
a  retrofit  of  full-head  protection  on 
those  tank  cars. 

Head  protection  systems  for  existing 
tank  cars  with  capacities  less  than 
18.500  gallons:  In  1984,  the  final  rule 
published  under  Docket  HM-175  did 
not  require  Class  DOT  105  tank  cars 
with  a  capacity  of  less  than  18,500 
gallons  and  transporting  flammable 
gases,  anhydrous  ammonia,  or  ethylene 
oxide  to  be  fitted  with  head  protection. 
This  provision  is  contained  in  Notes  23 
and  24  to  §  173.314(c)  and 
§  173.323(c)(1).  The  preamble  to  HM- 
175  noted  that  RSPA  would  continue  to 
evaluate  the  need  for  new  or  amended 
rules  applicable  to  tank  cars.  These 
"smaller"  cars  were  not  covered  earUer 
primarily  because  their  predominant 
service  is  In  chlorine  transportation  and, 
in  that  service,  they  are  covered  with 
thick  cork  or  urethane  foam  instdation, 
believed  by  many  at  the  time  to  offer 
sufficient  protection  against  punctiue.' 
In  addition,  these  smaller  capacity  tank 
cars  did  not  have  the  same  history  of 
tank  head  punctures  that  demanded  the 
change  and  retrofit  program  mandated 
for  the  larger  capacity  DOT  112  and  114 
tank  cars.  Summarized,  the  priorities  in 
1984  pointed  to  the  need  to  provide 
head  protection  first  to  other  segments 
of  the  tank  car  fleet. 

In  comments  filed  in  response  to  the 
ANPRM  in  this  docket,  the  NTSB  said 
the  accident  data  for  the  last  20  years 
clearly  demonstrates  the  vulnerability  of 
tank  heads  to  puncture  and  urged  RSPA 
to  move  expeditiously  to  issue  and 
implement  final  rules  that  would 
require  full-head  protection  for  all  DOT 
105  tank  cars,  including  those  tank  cars 
with  a  capacity  less  than  18,500  gallons. 
Several  commenters  to  the  May  5  and 
November  6, 1987  notices  of  proposed 
rulemaking  (NPRMs)  under  Docket  HM- 
181  agreed  that  the  former 
grandfothering  of  tank  cars  based  on 
capacity  was  no  longer  justified.  The 


•  Recant  tests,  see  Coltman  and  Hazel,  dted 
earlier,  tend  to  cxjofinn  that  view.  These  tests 
revealed  that  some  stub  sill  to  tank  head 
configuratioas.  with  a  modified  reinforcing  pad  and 
bracket  may  withstand  the  punctiue  resistance 
performance  criteria,  but  some  chlorine  tank  cars 
may  not  ofbr  puncture  resistance  fully  satisfying 
the  performance  criteria  originally  adopted  fbr 
larger  flammable  gas  tank  cars. 


Chlorine  Institute  agreed  that  head 
protection  systems  are  now  warranted 
for  on  the  cars  they  used.  FRA  and 
RSPA  agree  with  these  commenters  and, 
for  the  stated  reasons,  RSPA  proposes  to 
remove  the  18,500  gallon  limitation. 

Tank  cars  transporting  materials  in 
Division  2.2:  RSPA  is  proposing  to 
require  full-head  protection  on  all  new 
tank  cars  and  on  tnose  existing  tank  cars 
that  currently  do  not  have  head 
protection,  regardless  of  tank  car 
capacity,  when  used  to  transport 
materials  classed  in  Division  2.2  (non- 
flammable gas).  Not  only  can  these 
containers  violently  rupture  if  they  are 

Eimcttued,  but  the  released  cargo  may 
ill  or  injure  through  asphyxiation  or 
other  impairment  of  the  human  cardiac, 
nervous,  or  pulmonary  systems. 

Existing  tank  cars  without  head 
protection:  RSPA  disagrees  with  those 
commenters  who  argue  that  there  is  no 
need  to  require  full-head  protection  on 
existing  tank  cars  equipped  with  no 
head  protection.  The  benefits  of  head 
protection  are  real,  are  predictable,  and 
are  quantifiable.  Where  earlier  rules 
required  head  protection  on  other  cars, 
it  was  a  matter  of  recognizing  the 
highest  priority  needs  first.  The 
question  is  not  one  of  demanding  low- 
priority  safety  benefits,  but  the  need  to 
expand  the  safety  base  of  hazardous 
materials  transportation  in  tank  cars. 

Based  on  an  etcddent  history  that 
highhghted  the  problem  of  coupler 
override  in  switch  yard  impacts,  the 
first  head  shield  requirements 
prescribed  protection  for  the  lower  half 
of  the  tank  head.  It  is  now  time  to 
expand  the  head  protection  system 
priorities  to  include  main  line 
derailments.  In  these  accidents,  often 
involving  higher  speeds  than  yard 
derailments,  tank  cars  may  roll  over 
while  derailing  or  couplers  may  break 
because  of  high  train-action  forces;  in 
either  case,  draft  sill  override  may 
occur.  However  it  happens,  FRA  is 
aware  that  the  top  half  of  the  tank  head 
is  vulnerable  to  puncture.  For  example, 
on  January  14, 1980,  in  Ridgefield, 
Washington,  a  Burlington  Northern 
freight  train  struck  a  mud  sUde.  The 
train  action  forces  in  that  accident 
caused  the  coupler  of  a  DOT  112S340W 
tank  car  transporting  anhydrous 
ammonia  to  break.  An  adjacent  box  car 
over-rode  the  coupler  and  the  half-head 
shield  on  the  anhydrous  ammonia  tank 
car  and  punctured  the  top  half  of  the 
tank  head.  Twenty  thousand  gallons  of 
anhydrous  ammonia  were  released  and 
two  train  crew  members  died  in  the 
pliune. 

RSPA  and  FRA  consider  the  small 
additional  cost  of  installing  full-head 
protection  on  cars  that  now  have  no 


head.protection  system,  as  compared 
with  adding  only  half-head  protection, 
is  justified  on  the  basis  of  increased 
safety.  RSPA  proposes  that  the 
installation  of  a  tank  head  puncture 
resistance  system  on  tank  cars 
transporting  Class  2  materials  be 
phased-in  over  a  10-year  period. 

TanJc  cars  constructed  from 
aluminum  and  from  nickel  plate:  Tank 
cars  constructed  from  aluminum  plate 
commonly  transport  fertilizer  ' 
ammoniating  solutions,  hydrogen 
peroxide  solutions,  and  nitric  acids  and 
tank  cars  constructed  from  nickel  plate 
commonly  transport  acetyl  chloride  and 
bromine.  After  a  1983  release  of  nitric 
acid  resulting  from  a  puncture  in  an 
aluminum  tank  car  head  in  Denver, 
Colorado,  the  NTSB  urged  the  FRA  to 
conduct  a  full  scale  testing  and 
evaluation  program  to  develop  a  head 
shield  to  protect  aluminum  t^nk  car 
heads  from  punctiire  and,  if  needed, 
mandate  installation  of  head  shields  at 
an  early  date."  FRA  conducted  the 
research  and  found  that  the  threshold 
velocity  needed  to  pimcture  a  tank  head 
constructed  firom  aluminum  is  four 
mph.'  Such  low  puncture  resistance 
supports  the  need  for  full-head 
protection  on  new  and  existing  tank  cars 
constructed  bom  aluminum  plate  in 
hazardous  materials  service.  Because 
the  properties  of  nickel  plate  are  similar 
to  those  of  aluminiun  plate,  FRA  and 
RSPA  also  beheve  that  the  use  of  full- 
head  protection  on  tank  cars 
constructed  from  nickel  plate  should  be 
required  as  well."  These  changes  are 
proposed  in  this  notice. 

Several  commenters  stated  that  RSPA 
should  consider  the  characteristics  of 
the  particular  hazardous  material  to  be 
transported  before  requiring  steel  head 
protection  on  tank  cars  constructed  from 
either  aluminimi  or  nickel  plate.  Based 
on  the  low  puncture  resistance 
characteristics  of  aliuniniun  and  nickel 
plate.  RSPA  disagrees  with  these 
commenters. 

With  advances  in  alloy  metallurgy 
and  in  the  capabilities  of  tank  car 
coatings,  linings,  and  claddings,  it  may 


•  Denver  and  Rio  Grande  Western  Railroad 
Company  Yard  Accident  Involving  Punctured  Tank 
Car,  Nitric  Add  Vapor  Cloud  and  Evacuation, 
Denver.  Colorado.  April  3.  1983,  National 
Transportation  Safety  Board  Report  NTSB/RAR-65/ 
10,  National  Transportation  Safety  Board, 
Washington.  DC 

^Larson.  W.C,  Aiimiinum/Cold  Temperature 
Tank  Cor  Puncture  Resistance  Tests,  (FRA;0RD  91/ 
06),  (1991),  (NTIS  DOT/FRA/ORD/91/06),  Federal 
Railroad  Administration.  Washington,  DC 

•  "Constructed  from  nickel  plate"  means  that  the 
tank  shell  is  built  of  steel  with  a  high  nickel 
content,  conforming  to  specification  ASTM  B162, 
AAR  TC133,  or  AAR  TC134.  A  "nickel  clad"  tank 
car  has  a  protective  inner  coating  or  lining  of  nickel 
applied  to  the  parent  steel 
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DOW  be  more  possible  than  it  once  was 
to  transport  in  steel  tank  cars  many  of 
the  products  that  today  move  in 
aliuninum  or  nickel  cars.*  RSPA  and 
FRA  specifically  request  comments  as  to 
whether  the  use  of  other  than  steel  tank 
cars  should  be  disallowed  with  respect 
to  all  or  to  certain  hazardous  materials 
based  on  the  low  puncture  resistance  of 
aluminum  and  nickel  shells;  and,  if  so, 
what  the  effective  date  of  such  a 
reouirement  should  be. 

Tank  cars  transporting  thermally 
reactive  materials:  RSPA  agrees  with 
those  commenters  who  suggested  the 
need  for  full-head  protection  on  tank 
cars  transporting  thermally  reactive 
materials.io  Many  of  these  materials,  if 
released,  react  violently  with  other 
materials  and  may  decompose  with 
explosive  force.  As  an  example,  in  a 
1989  investigation  into  the  colUsion  and 
derailment  of  a  Montana  Rail  Link         ' 
freight  train,  the  NTSB  found  that  the 
puncture  of  a  tank  car  containing 
hydrogen  peroxide  resulted  in  a  release 
of  product.  When  the  hydrogui 
peroxide  combined  with  contaminants 
on  the  ground,  a  chemical  reaction 
occurred  causing  a  fire;  the  fire  heated 
and  ignited  nearby  polyethylene  pellets 
and  that  fire  led  to  an  explosion  of  the 
hydrogen  peroxide  tank  car  releasing  a 
force  eqiiivalent  to  10  tons  of  TNT  (tri- 
nitro-toluene).  Fragments  of  the  tank  car 
penetrated  homes  within  a  fourth  of  a 
mile  and  one  home,  located  one-half 
mile  away,  was  penetrated  by  a  section 
of  the  liquid  eduction  tube.n 


•Ib  $  179.100-7  of  the  final  rule  for  Docket  KM- 
181F,  Perfonnance-Oriented  Packagmg  Standards; 
Miscellaneous  Amendments,  SB  FR  50224 
(September  24, 1993),  RSPA  has  authorized  certain 
stainless  steel  alloys  for  the  construction  of  DOT 
lOS,  109, 112.  and  114  pressure  tank  cars. 

>oln  1974,  the  Department  studied  the  s«if- 
reaction  hazards  of  chemical  substances  that  are 
thermally  unstable.  The  thermal  decomposition  of 
30  commercially  available  materials  at  300  °C  were 
reviewed.  The  report  reviewed  the  thermal 
sensitivity  of  the  30  materials  using  thermal  surge 
stimuli,  diHerential  scaiming  calonmetry,  and  a 
system  designed  to  determine  quantitatively  the 
percent  decomposition  of  the  materials.  The 
amount  of  gas  resulting  from  the  thermal 
decomposition  was  also  reported.  The  report  shows 
that  the  hazard  potential  of  these  materials  is 
related  to  the  percent  of  thermal  decomposition,  the 
amount  of  gas  liberated  in  decomposition,  the 
flammability  of  the  material,  and  the  reactivity  of 
the  material  in  air.  For  further  information,  see 
Kaysar  EG.,  The  Thermal  Decomposition  of  Thirty 
Commercially  Available  Materials  at  300  °C,  DOT 
Report  No.  TES-20-74-1,  (1974),  Department  of 
Transportation,  Washington,  D.C.;  and  Tsang,  W.  k 
Domalskl,  ES  ,  An  Appraisal  of  Methods  for 
Estimating  Self-Reaction  Hazards,  DOT  Report 
TES-20-74-8,  (1974),  Department  of 
Transportation,  Washington,  DC 

"  Collision  and  E)erailment  of  Montana  Rail  Link 
Freight  Train  with  Locomotive  Units  and 
Hazardous  Material*  Release,  Helena,  Montana. 
February  2, 1989,  Itetfonal  Transportation  Safety 
Board  Report  NTSB/RAR-«9/0S,  National 
Transportation  Safety  Board,  Washington  D.C 


In  its  comments,  the  Association  of 
American  Railroads  supplied  the 
following  list "  of  thermally  reactive 
materials  that  it  beheves  should  only  be 
transported  in  tank  cars  with  full-head 
protection: 

acetaldehytie 

acrolein 

acrylic  acid 

acrylonitrlle 

butyl  acrylate 

chloroprene 

crotonaldehyde 

dimethylaminoethyl  methacrylate 

dimethylhydrazine,  imsymroetricaJ 

dinitrotoluene 

ethyl  acrylate 

ethyl  nitrite 

ethyl  methacrylate 

ethylene  imine 

ethylene  oxide 

hydrazine,  anhydrous 

hydrogen  cyanide 

hydrogen  peroxide  solution 

isobutylacrylate 

isoprene 

isopropyl  nitrate 

roethacrylic  acid 

methacrylonitrile 

methyl  acrylate,  inhibited 

methyl  isopropenyl  ketone 

methyl  methacrylate  monomer. 

inhibited 
methyl  vinyl  ketone 
methyl  isopropenyl  ketone 
motor  fuel  anti-knock  compound 
nitroethane 
proplyene  imine 
propylene  oxide 
styrene  monomer 
sulfur  trioxide 
vinyl  acetate 
vinyl  ethyl  ether 
vinyl  isobutyl  ether 
vinyl  toluenes 
vinylidene  chloride 
vinyl  pyridene 
vinyltrichlorosilane 

FRA  and  RSPA  agree  with  the  AAR 
that  this  is  an  appropriate  listing  of  the 
thermally  reactive  materials  likely  to 
move  by  railroad;  however,  the  AAR  list 
also  contained  other  commodities  that 
are  not  specifically  named  in  the 
Hazardous  Materials  Table  (HMT),  and 
some  of  them  move  in  substantial 
quantities.  FRA  and  RSPA  request 
comments  on  the  identification  of 
additional  thermally  reactive  materials, 
on  whether  a  generic  description  such 
as  "thermally  reactive  materials,  n.o.s." 
is  proper  for  inclusion  in  the  HMT.  and 
on  the  best  way  to  ensure  that  the 
proper  packagbig  requirements  (such  as 


"B"  codes  in  the  Special  provisions  in 
§  172.102)  are  attached  to  appropriate 
commodities. 
Based  on  the  risks  that  these  materials 

Eose  in  the  transportation  system  and 
9sed  on  the  effectiveness  of  head 
protection  systems,  RSPA  proposes  to 
require  full-head  protection  for  new  cars 
and  for  existing  cars  without  head 
protection  when  transporting  thermally 
reactive  materials. 

m.  Thermal  Protection  Systems 

At  about  the  same  time  as  action  was 
being  taken  to  provide  head  protection 
for  tank  cars,  RSPA  began  to  require  the 
apphcation  of  a  thermal  protection 
system  on  tank  cars  transporting 
Division  2.1  materials  (flammable  gases) 
or  ethylene  oxide  after  a  series  of  major 
railroad  accidents  that  involved  fires 
and  ruptures  of  non-insulated  pressure 
tank  cars."  The  design  and  criteria  of 
the  thermal  protection  system  were 
based  on  tests  performed  for  the  FRA  at 
the  U.S.  Army  Balhstics  Research 
Laboratory  in  White  Sands,  New 
Mexico,  and  at  the  Transportation  Test 
Center  in  Pueblo.  Coloraoo. 

These  tests  revealed  that  a  33,600- 
gallon  non-protected  tank  car  filled  with 
propane  will  rupture  within  24  minutes 
after  exposure  to  a  pool  fire.  Ruptxire 
ocojirs  when  the  residual  strength  of  the 
tank  shell  falls  below  the  force 
generated  by  the  vapior  pressure  of  the 
cargo  exeried  on  the  inside  surface  of 
the  tank  shell. i*  Further  testing  by  FRA 
demonstrated  that  a  tank  car  filled  with 
propane  and  equipped  with  a  thermal 
protection  system  vented  its  cargo 
through  the  safety  relief  valve  before  the 
tank  car  shell  ruptured  when  subjected 
to  either  a  lOO-miinute  pool  fire  or  a  30- 
minute  torch  fire.*'  These  periods  were 
chosen  because  they  provided 
emergency  response  personnel  the 
needed  time  to  assess  the  accident  and 
to  initiate  remedial  actions,  such  as 
evacuating  an  area. 

The  performance  standard  for  thermal 
protection  considers  the  tank  and  its 
cargo  as  a  whole  system.  Many 
insulation  materials  also  provide  good 
thermal  protection  so  these  materials. 


isHm  names  of  some  commodities  on  this  bst 
have  been  edited  to  conform  to  the  proper  shipping 
namM  shown  in  the  Kaxardout  Materials  Table  at 
49  CFR  172.101. 


>3  Shippers;  Specifications  for  Pressure  Tank  Car 
Tanks,  Docket  HM-144, 42  FR  46306  (September 
15, 1977). 

14  Some  sources  refer  to  this  phenomenon  as  a 
tank  car  BLEVE.  That  term,  the  acronym  for  Boiling 
Liqiud  Expanding  Vapor  Explosion  (BLEVE),  is 
technically  imprecise  to  describe  a  thermally 
induced  tank  car  rupture  although  it  has  become 
useful  in  the  emergency  response  traming  field.  A 
more  complete  description  of  tank  car  thermal 
ruptures,  together  with  a  tarhniral  disetission  of  the 
BLEVE  can  be  found  in  ^nergency  Action  Guides, 
C1990,  Association  of  American  Railroads, 
Washington,  DC,  pp.  V-VQ. 

"This  is  tha  current  performance  standard  in  49 
CFR  179.105-4. 


^ 
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when  analyzed  with  the  tank  and  the 
cargo,  may  show  that  nothing  further 
needs  to  be  installed  on  the  car  to 
achieve  passage  of  the  Federal  pool  and 
torch  file  performance  tests.  Research 
sponsored  by  the  FRA  on  urethane  foam 
and  glass  fiber  insulation  systems  show 
that  urethane  foam  insulation  will  pass 
the  po(d  and  torch  fire  requirements  and 
that  glass  fiber  insulation  mil  also  pass 
both  tests  provided  the  insulation  is 
held  in  place  with  a  plastic  or  wire 
scrim.  Owners  of  tank  cars  with  either 
of  these  systems,  or  another  comparable 
s)rstem.  may  find  that  their  thermal 
analysis  of  the  car  shows  the  presence 
of  sufficient  thermal  protection  to  meet 
the  per&nmance  standard.  In  this  case, 
the  tank  car  owner  would  have  to  verify 
only  that  the  insulation  material 
installed  on  the  tnnk  car  is  capable  of 
passing  the  pool  and  torch  fire 
verification  or  "proof'  tests  in  part  ^9. 
Ov^'ners  may  find  that  a  car  will  pass\he 
performance  standard  with  only  minor 
modifications,  such  as  applying  a 
thermal  protection  system  to  the 
manway  nozzle.  IB  > 

While  this  notice  is  not  the  place  for^ 
a  detailed  discussion  of  ^''^ 

thermodynaimcs  as  applied  to  tink  cars 
or  of  the  use  of  thermal  modelling  as  an 
acceptable  approach  for  perfomiing 
thermal  analysis,  the  results  of  FRA 
research  support  the  modelling 
concept.  1^  Research  shows  that  the 
thennal  analysis  should  consider  as  a 
minimum  a  100-minute  pool  fire  having 
a  flame  intensity  of  815.6  "t:  ±  37.77  "C 
(1500  "F  ±  100  *F)  over  the  entire 
surface  of  the  tank  car  (including 
discontinuities);  a  30-minute  torch  fire 
having  a  flame  intensity  of  1,204  *C  ± 
37.77  "C  (2200  'F  ±  100  "F)  and  a  torch 
velocity  64.37  km/h  ±  16.09  km/h  (40 
mph  ±  10  mphj.  Other  vital  factors 
include  the  following:  the  cargo  in  the 
tank  car,  the  angle  of  rollover,  the 
diameter  of  the  tank  car,  shell  thickness, 
the  capacity  of  the  tank,  the  safety  relief 
valve  flow  capacity  and  flow  rating 
pressure,  the  safety  relief  valve  start-to- 
discharge  pressure,  net  absorptivity  and 
eiT'issivity  of  the  tank  car  shell  siu'face. 


>*The  following  research  report  rnntain« 
xlditioml  iniaiaMtioa  oc  the  efiectivenau  of 
undMMiBM&nd  Bbacglas*:  Wnght.  W.P..  SlKk 
W.A..  and  Jacksoo  W.F..  Evaluation  of  the  Theimal 
ESactivaaau  of  Urethane  Foam  and  Fiberglass  as 
Insulation  Systems  for  Tank  Cars.  NTIS  DOT/FRA/ 
0RD-«7/ll  (1987).  Federal  Railroad 
Administratioa.  Washington.  DC. 

I'For  aocample.  further  infoimatioD  about  the 
effects  of  a  pool  fira  on  a  lank  car  an  avmilable  in 
lohnson.  M.R.,  Tempecaturet,  Preaautw  and  Liqtiid 
Lrrals  of  Tank  Cans  Eogulied  in  Piiea.  NTIS  DOT/ 
FKA/OBid>>S4/0S.ll  (iaS4).  Federal  Railroad 
Adminlstmtiaii.  Waahin^n.  DC  The  procedure* 
outlined  m  the  cited  work  are  being  updated  by  the 
AAR  and  should  be  available  bom  that  organization 
prior  to  publicaUon  of  a  final  rule  in  this  docket 


the  btirsting  strength  of  the  tank,  the 
thermal  conductance  of  the  tank  car 
jacket  and  tank  car  shell  material,  the 
conductivity  of  the  thennal  protection 
system,  the  pressure  of  any  nitrogen 
padding,  the  initial  temperature  of  the 
tank  car  and  its  cargo,  and  the  gas 
compressibility  factor. 

In  some  cases,  the  use  of  a  high 
capacity  safety  relief  valve  with  a  low 
start-to-discharge  pressure  setting,  the 
use  of  certain  insulating  materials,  and 
the  use  of  thicker  or  higher  strength 
steels  may  be  sufficient  to  meet  the 
thermal  protection  performance 
requirements.  As  an  example,  if  a  tank 
car  is  constructed  fiom  TC128  steel 
plate  "Ae-inch  thick  and  has  an 
adequately  sized  safety  relief  valve, 
some  low  vapor  pressure  cargoes  may 
vent  completely  through  the  safety  relief 
valve  befpre  the  tank  ruptures  in  a  100- 
minute  {$ool  fire  or  30-minute  torch  fire. 
Sugh^  car  would  conform  to  the 
p^ormance  standard  far  thermal 
protection  and  could  be  marked 
^accordingly  for  that  particular  cargo. 

As  an  example  of  now  thennal 
modelling  works,  in  a  research  contract 
for  Occidental  Chemical  Corporation, 
the  nr  Research  Institute  found  that  the 
urethane  foam  insulation  apphed  to  the 
company's  IX)T  105A  tank  cars  was 
adequate  to  prevent  failure  of  the  tank 
in  a  100-minute  pool  fire,  when  loaded 
with  sulfur  monochloride  or  sulfuryl 
chloride.*" 

Most  commenters  responding  to  the 
ANPRM  and  the  SANPRM  supported 
the  need  for  a  thermal  prtrtection  system 
on  tank  cars  transporting  Division  2.1 
(flammable  gas)  or  2.3  (poisonous  gas) 
..iaaterials,  regardless  of  tank  car 
capafcity.  In  contrast,  some  commenters 
opposed  the  application  of  a  thermal 
protection  system  to  tank  cars 
transporang  Division  2.2  materials 
(nonOammable  gases)  and  anhydrous 
ammonia.  In  discussing  tank  cars 
constructed  from  either  alimainimi  or 
nickel  plate,  most  commenters  said  that 
the  cargo  within  the  tank  should 
determine  the  need  for  a  thermal 
protection  system. 

Class  2  materials:  Under  the  current 
rules,  tank  cars  used  to  transport 
Division  2.1  materials  mtist  have  a 
thermal  protection  system,  unless  the 
tank  car  is  a  Class  DOT  105  tank  car  that 
is  also  less  than  18,500  gallons.  There 
are  no  requirements  for  thennal 
protection  for  Division  2.2  materials. 
For  Division  2.3  materials,  the 
regulations  contain  grandfather  clauses 


and  other  limited  provisions  that, 
overall,  present  an  inconsistent 
regulatory  scheme.  Many  commenters 
suggested  the  use  fif  a  thermal 
protection  system  fior  all  Division  2.1 
and  2.3  materials  and  RSPA  agrees  that 
these  materials  should  be  transported 
only  in  tank  cars  that  have  appropriate 
safeguards  against  fire.  A 
comprehensive  approach  for  all 
Division  2.1  and  2.3  materials,  as 
proposed  here,  will  require  the  ov\'ner  or 
the  shipper  to  assure  an  equivalent  level 
of  thermal  protection,  as  prescribed  in 
current  8 179.105-4.  This  would  require 
performing  an  analysis  of  the 
characteristics  of  the  material  and  of  the 
thermal  resistance  capabilities  of  the 
tank  car.  t»>f^"g  into  consideration  the 
safety  reUef  valve  start-to-discharge 
pressure  setting  and  reUef  capacity  and 
all  areas  of  the  tank  car  that  are  not 
afforded  protection  from  fire  (such  as 
stub  sills,  bolsters,  and  protective 
housings).  Such  a  whole  systems 
approach  ensures  that  all  tank  cars 
transporting  a  Division  2.1  or  2.3 
material  will  have  sufficient  thermal 
resistance  in  a  fire;  in  FRA's  experience, 
all  such  materials  will  require  tne  fidl 
measure  of  safety  that  only  a  thermal 
protection  system  can  provide.  This 
approach,  analyzing  the  loaded  car  and 
designing  a  system  to  meet  the  standard 
for  protection  in  pool  and  ton±  fires,  is 
compatible  with  the  regulatory 
framework  of  performance  standards  for 
packagings  that  has  grown  out  of  Docket 
HM-181.  Because  tsmk  cars  may 
transport  different  cargoes,  and  because 
changing  cargoes  may  affect  the  whole 
system,  owners  or  shippers  may  choose 
to  perform  a  "worst  case"  analysis  based 
on  all  the  commodities  the  car  is  likely 
to  carry.  *• 

In  1981,  a  joint  effort  between  the 
Chlorine  Institute  and  the  RPI-AAR 
Tank  Car  Safety  Research  and  Test 
Project  restiUed  in  the  development  of 
an  insulation  system  to  protect  a 
chlorine  tank  car  involved  in  a  fire.  The 
developed  insulation  system  maintains 
back  plate  (inside  surface  of  the  tank  car 
shell)  temperatures  below  250.56  °C 
(483  "F).  Since  1985,  chlorine  tank  cars 
have  been  required  to  be  equipped  with 
half-head  protection  and  an  insulation 
system  that  meets  the  above 
requirements.  The  system  consists  of 
5.08  cm  (2  inches)  oif  ceramic  fiber 
covered  by  5.08  cm  (2  inches)  of  glass 
fiber  encased  in  an  eleven  gauge  steel 


M  JohaaoB.  Uikan  L.  File  EfiecU  oo  Tank  Car* 
Contaiaing  Sulphur  Maaocfalohde  and  Sulfuryl 
Chlorlda.  DTKIPaa^  ¥082*0  (1993).  Occidaotlal 
Chemical  Corporation,  Pasadena.  T« 


'•Owners  are  remtndad  that  49  CFR  173.31  (aN4) 
limits  the  use  of  tank  cars  to  those  commoditie*  for 
which  they  are  autiiorixsd.  Authoriaed  (or 
approved)  commoditie*  at*  tboae  listed  on  the 
certificate  of  constructioo  or  an  AAR  R-1  form.  (See 
the  AAR  Spacificatioiis  for  Tank  Can  Section 
1.4.3.1  and  Appendix  R.  Section  R4.M.) 
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jacket.  Prior  to  1985,  the  chlorine 
insulation  svstem  consisted  of  10.16  cm 
(4  inches)  of  polyiirethane  foam  or  cork. 
The  insulation  system  used  today  was 
incorporated  into  the  HMR  in  1981  by 
RSPA.20  After  reviewing  the  Oilorine 
Institute's  insulation  system,  FRA  and 
RSPA  consider  the  thermal  resistance 
capabihties  of  the  current  insulation 
system  acceptable  for  the  transportation 
of  chlorine.  This  notice  does  not 
propose  any  new  thermal  protection 
requirements  for  chlorine. 

While  commenters  do  not  agree  on 
the  need  for  thermal  protection  for 
Division  2.2  (non-flammable  gas) 
materials,  in  the  notice  today,  RSPA  is 
proposing  to  require  such  a  system  if, 
after  an  analysis  of  the  effects  of  a  100- 
minute  pool  fire  and  a  30-minute  torch 
fire,  there  will  be  a  release  of  the  cargo 
from  the  tank  car  other  than  through  the 
safety  relief  valve.  An  AAR  pubbcation 
states  that  "(a)t  a  chemical  accident, 
there  are  generally  two  reasons  for  an 
evacuation,  one  is  to  protect  the  public 
from  any  toxic,  poisonous,  or  noxious 
vapors  or  fumes  generated  by  the 
product  itself .  .  .,  the  second  is  to 
protect  the  public  from  thermal  ruptures 
and  the  container  debris  that  may  be 
hurled  from  an  incident  site."  21  Many 
Division  2.2  materials  have  both  of  these 
characteristics.  For  example,  in  the 
same  publication,  the  AAR  states  that 
containers  of  dichlorodifluoromethane 
may  rupture  violently  in  fire  due  to 
increasing  pressure  and  that  the 
decomposition  of 

dichlorodifluoromethane  evolves  highly 
toxic  phosgene,  fluorides,  halogen  acids, 
hydrogen  chloride  and  carbonyl  halides. 
Otf  the  125  materials  most  frequently 
shipped  by  rail,22  only  4  fall  into  the 
Division  2.2  category:  anhydrous 
ammonia;23  carbon  dioxide,  refrigerated 
bquid;  argon,  refrigerated  bquid;  and 
dichlorodifluoromethane. 

Anhydrous  ammonia  is  transported  in 
DOT  105A300VV.  105S300W.  105J300W, 
112S340\V,  114S340W.  112J340W,  and 
114J340W  specification  tank  cars 
(including  the  same  class  tank  car  with 
a  higher  marked  tank  test  pressure).  All 
these  cars,  with  the  exception  of  the 
DOT  112s  and  114S  tanks,  are  either 
insulated  or  have  a  thermal  protection 
system.  The  RPI  commented  that,  for 


MTraosporUtion  of  Hazaidotu  Materials; 
MUcellaneous  Amendnrants.  Docket  HM-166U.  52 
FR  130M,  (April  20. 1967). 

a>  Emergency  Acbon  Guid««,  p.  VII. 

a*  Annual  Report  of  Hazardous  Materials 
Transported  by  Rail  /  Year  1992,  Assooation  of 
American  Railroadi,  Bureau  of  Explosives, 
Washington,  DC.  p.  3ff. 

u  Anhydrous  ammonia  meets  the  criteria  of 
poisonous  by  Inhalation  and  for  international 
transportation  it  classified  in  Division  2.3  Zone  D. 


anhydrous  anmionia,  there  were  three 
fire-induced  ruptures  in  the  22-year  RPI 
database  reporting  history  (1965-1986): 
— Orleans  Road,  West  Virginia  (11-28- 

77); 
— Crestview,  Florida  (4  8  79);  and, 
—Hutchinson,  Kansas  (9-10-81). 

Commenters  to  the  ANPRM  stated 
that  even  if  the  Qass  DOT  112  and  114 
tank  cars  in  the  above  accidents  had 
been  eq\upped  with  thermal  protection, 
it  would  not  have  prevented  their 
ruptures.  Not  only  is  this  argument  an 
exercise  in  historical  speculation,  but 
RSPA  and  FRA  point  to  the  proven 
benefits  of  the  head  shield,  shelf 
coupler,  thermal  protection  combination 
and  conclude  that  thermal  protection,  at 
the  very  least,  could  have  delayed  the 
thermal  rupture  of  the  tanks  by  keeping 
the  internal  temperature  of  the  tank 
shell  below  that  at  which  it  begins  to 
thin  and  lose  strength.  Delay  of 
ruptures,  and  not  theu-  absolute 
prevention,  was  the  goal  of  the  thermal 
protection  systems,  and  that  goal  has 
been  met. 

Carbon  dioxide  is  transported  in  DOT 
105A500W  specification  tank  cars 
equipped  with  two  regulator  valves,  a 
rcNdosing  pressure  rehef  device,  a 
frangible  disc,  and  an  insulation  system 
with  good  thermal  performance  (a 
thermal  conductance  of  0.03  B.t.u.  per 
square  foot  per  degree  fahrenheit 
difiiorential).  Consequently,  existing  and 
new  tank  cars  in  caibon  dioxide  service 
have  sufficient  thermal  resistance  and 
this  notice  would  impose  no  new 
thermal  protection  requirements  for 
those  tank  cars. 

Argon,  refrigerated  liquid  is 
transported  in  DOT  107A  seamless-steel 
high-pressure  cylinders  that  are 
mounted  on  a  freight  car  structure.  This 
notice  would  impose  no  new 
reqidrements  for  these  types  of  tank  cars 
because  the  carrying  capacity  of  each 
cyhnder  is  small  and.  if  released,  there 
would  be  no  imminent  or  substantial 
harm  to  human  health  or  the 
environment. 

DichlortKiifluoromethane  is 
commonly  transported  in  DOT  114A 
tank  cars  having  no  msuiation  or 
thermal  protection.  As  discussed  later 
under  the  heading  of  "Health  and 
environmental  risks," 
dichlorodifluoromethane  is  banned 
from  land  disposal  and  RSPA  believes 
that  these  tank  cars  are  not  equipped 
with  the  protection  needed  to  ensure  the 
protection  of  himian  health  and  the 
environment. 

In  this  notice,  RSPA  proposes  to 
require  the  owner  or  shipper  of  a  tank 
car  used  to  transport  a  Class  2  material 
to  perform  an  analysis  that  will  predict 


the  behavior  of  the  tank  car  in  a  100- 
minute  pool  fire  and  in  a  30-minute 
torch  fire.  If  the  analyses  show  that 
there  will  be  a  release  of  the  cargo  from 
the  tank  car,  other  than  through  the 
safety  rehef  valve,  a  thermal  protection 
system  will  be  required.  To  analyze  the 
thermal  effects  on  a  tank  car,  RSPA  will 
allow  the  use  of  computer  assisted 
thermal  modelling.  A  possible 
alternative  to  the  proposed  performance 
standard  is  for  RSPA  to  analyze  each 
specific  tank  car/safety  relief  valve/ 
compressed  gas  combination.  This 
alternative  approach  is  reasonably 
certain  to  lead  to  a  patchwork  of 
regulatory  requirements  rather  than  a 
single  logical  and  consistent  standard. 
The  proposals  contained  in  this  notice 
are  designed  to  reduce  the  violent 
rupture  of  a  tank  car  in  a  fire 
environment. 

Thermally  reactive  materials:  For 
some  thermally  reactive  materials.^*  the 
critical  temperature  for  the  tank  car  and 
its  contents  may  be  the  heat  at  which 
the  material  undergoes  decomposition 
or  polymerization  rather  than  the 
temperature  at  which  the  steel  of  the 
tank  becomes  so  plastic  that  it  begins  to 
lose  tensile  strength.  RSPA  and  FRA 
agree  with  the  commenters  that  tank 
cars  transporting  thermally  reactive 
materials  need  a  thermal  protection 
system. 

Accidents  involving  thermally 
reactive  materials  can  be  dramatic.  On 
August  2, 1988,  at  9  p.m.,  at  Brazoria, 
Texas,  13  cars.of  a  Union  Pacific  freight 
train  derailed. 29  Seven  of  the  derailed 
cars  contained  acetaldehyde  and  none 
of  these  cars  had  a  thermal  protection 
system  (nor  was  it  required).  Two 
acetaldehyde  cars  sustained  coupler 
punctures  and  released  their  contents, 
which  ignited.  The  resulting  fire 
engulfed  4  other  acetaldehyde  cars  and 
eadi  of  them  had  a  total  ^lure,  or 
rupture,  of  the  tank  shell  within  5  to  10 
minutes  after  the  derailment.  Witnesses 
reported  "3-4  explosions  between  9:05 
and  9:10."  It  would  be  speculation  to 
assume  that  a  thermal  protection  system 
would  have  extended  the  time  before 
rupture  of  these  cars,  but  the 
effectiveness  of  the  combination  of  bead 
shields,  shelf  couplers,  and  thermal 
protection  has  been  amply 
demonstrated. 

As  with  Class  2  materials,  RSPA 
beUeves  that  the  best  approach  for 
applying  thermal  protection  systems  on 


**  A  listing  of  the  thermally  reactive  materials 
aSected  by  this  proposal  appears  earlier,  in  the 
section  discussing  the  need  tor  bead  protection 
systems  on  cars. 

la  Union  Pacific  dersilment  at  Brazoria,  Texas, 
FRA  Accident  Investigation  No.  137-sa,  Railroad 
Report  No.  OaeeHOaOO,  August  2. 196& 
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tank  cars  transporting  thermally  reactive 
materials  is  to  require  the  owner  or  the 
shipper  to  perform  an  analysis  of  the 
predictable  performance  of  the  loaded 
car  in  a  fire  environment  and  to  apply 
a  thermal  protection  system  that  will  (1) 
prevent  the  release  of  any  cargo,  other 
than  through  the  safety  relief  valves,  in 
a  100-minute  pool  fire  and  a  30-minute 
torch  fire  and  (2).  for  the  same  time 
periods,  maintain  the  internal 
temperature  of  the  chemical  in  the  tank 
below  a  level  that  will  accelerate  the 
decomposition  or  polymerization  of  the 
lading. 

Tank  cars  constructed  from 
aluminum  and  nickel  plate:  Recent  tests 
performed  for  the  FRA  at  the 
Transportation  Test  Center  in  Pueblo ,"" 
Colorado,  show  that  during  the  torch 
fire  test  the  back  plate  temperatures  »>  of 
a  non-protected  tank  car  constructed 
from  aluminimi  plate  will  reach  427  "C 
(800  T.)  within  3  minutes  and  the 
aluminum  plate  will  melt  through  in  5 
minutes. 

In  the  pool  fire  test,  back  plate     ■ 
temperatures  reached  427  "C  within  25 
minutes;  75  minutes  short  of  the  carbon 
steel  standard.  The  pool  fire  tests  also 
showed  that  glass  fiber  insulation 
enclosed  within  an  eleven  gauge  steel 
jacket  offers  no  additional  protection  at 
all.  The  high  temperatures  fi-om  the  test 
flame  caused  the  glass  fiber  to  lose 
tensile  strength  and  fail,  leaving  the 
aluminima  plate  exposed  to  the  direct 
.  radiant  heat  from  the  jacket.  Because  the 
glass  fiber  melted  and  fell  away  from  the 
tank  shortly  after  initiating  the  test,  the 
thermocouples  on  the  aluminum  back 
plate  showed  a  rapid  temperature  rise 
above  427  "C  within  30-minutes.  70 
minutes  short  of  the  carbon  steel 
standard.  When  testing  a  thermal 
protection  system  and/ or  aluminum 
plate  combination,  however,  FRA  found 
that  aluminum  back  plate  temperatures 
during  the  100-minute  pool  fire  test 
remained  well  below  427  "C.*' 

Although  FRA  did  not  conduct  fire 
tests  on  tank  cars  constructed  from 
nickel  plate,  RSPA  considers  the 
properties  of  nickel  plate  similar  to 
those  of  aluminum  and  the  proposed 
rules  will  treat  them  similarly. 


>a49  CFR  179.105-4(d)  and  (e)  datchbet  the 
proc«duf«s  for  conductiug  the  pool  fii«  and  torch 
fira  tssu.  respectively.  The  "back  pUte 
temperature"  measurement  determines  the  heat  on 
the  noD-tnsuiated  (ide  of  the  test  material,  that  is, 
on  the  side  away  from  the  liirect  Qame.  The 
standard  ior  caiboo  steal  tank  cars  declares  a  test 
hilure  if  any  of  the  nine  required  thecmocouples 
detects  a  temperature  in  excess  of  427  °C  (800  °F.) 

ir  Larson.  W.G..  Fire  Tests  on  InsuUtioo  for 
Alumimim  Tank  Cks,  NTIS  DOT/FSA/OKD-e7/04 
(1M7)  Fadaial  Railroad  Administration. 
Washington.  DC 


In  consideration  of  the  FRA  research 
summarized  above,  and  based  on  the 
comments  received,  FRA  and  RSPA 
consider  thermal  protection  essential  for 
tank  cars  constructed  from  either 
alimiinimi  or  nickel  plate  when  used  to 
transport  a  Class  2  or  thermally  reactive 
material.  FRA  and  RSPA  believe  that  all 
such  cars  will  need  protection.  RSPA 
proposes  to  require  the  owner  of  a  tank 
car  constructed  from  aluminum  or 
nickel  plate  that  is  used  to  transport  a 
Class  2  or  thermally  reactive  material  to 
perform  an  analysis  of  the  tank  car  in  a 
100-minute  pool  fire  and  in  a  30-minute 
torch  fire.  If  the  analysis  shows  that 
there  will  be  a  release  of  the  cargo  &t)m 
the  tank  car,  other  than  through  the 
safety  reUef  valve,  a  thermal  protection 
system  will  be  required. 

Compressed  gases  that  are  poisonous 
by  inhalation:  Commodities  in  this 
category  include  Division  2.3  materials 
and  anhydrous  ammonia.  As  with  Uquid 
PIH  materials  (see  below),  and  based  on 
the  proven  ability  of  tank  jackets  to 
reduce  shell  punctures.  RSPA  is 
proposing  the  use  of  a  tank  car  that  has 
a  jacket  conforming  to  S  179.100-4  of 
this  subchapter  and  a  tank  test  pressure 
of  at  least  300  psi  for  compressed  gases 
that  are  also  PIH.  Bottom  outlets  would 
not  be  authorized. 

In  a  1987  report  on  the  vulnerability 
of  pressure  tank  car  shells  to  puncture, 
the  RPI  found  that  ^elf  couplers, 
hardboard  insulation  (cork),  increased 
shell  thickness,  themml  protection, 
small  tank  car  size  and  increased  jacket 
thickness  proved  effective  towardJs 
reducing  the  frequency  of  shell 
pimctures."  The  report  simimarizes  a 
20V2-year  history  of  accident  data  on 
shell  punctures  of  pressure  tank  cars 
and  concludes  that  the  11-gauge  steel 
jacket  provides  a  measure  of  shell 
protection. 

RSPA  is  proposing  that  t&nk  cars 
transporting  PIH  materials  that  did  not 
require  a  tank  jacket  prior  to  the 
effective  date  of  any  final  rule  in  this 
docket  must  have  a  tank  jacket  that 
conforms  to  the  requirements  of 
§  179.100-4  of  this  subchapter  no  later 
than  10  years  fitHn  the  fin^  rule's 
effective  date. 

Liquid  materials  poisonous  by 
inhalation:  The  regulations  adopted 
under  Docket  HM-181 »»  require  the 
application  of  a  thermal  protection 
system  on  a  taqk  car  used  to  transport 
a  PIH  Uquid  material.  Persons  seeking 
further  formation  on  PIH  liquid 


materials  should  refer  to  that 
proceeding. 

On  September  24. 1993.  RSPA 
published  a  final  rule,  under  Docket 
HM-181F  (58  FR  50224).  containing 
provisions  that  removed  the 
appUcabihty  of  Special  Provision  B14 
for  tank  cars  (a  requirement  for 
insulation),  revised  Special  Provision 
B74  to  allow  the  optional  use  of  an 
insulated  DOT  105S  tank  car  or  a  non- 
insulated,  but  thermally  protected,  DOT 
112J  or  114J  tank  car  for  "Uquid"  PIH 
materials,  allowed  the  construction  of 
pressure  tank  cars  from  ASTM  Type 
304L  or  316L  stainless  steel  plate,  and 
revised  Note  30  in  §  173.314(c)  to 
authorize  the  use  of  DOT  105S  tank  cars 
for  chlorine;  hydrogen  chloride, 
refrigerated  Uquid;  methyl  bromide; 
nitrosyl  chloride;  nitrous  oxide;  and 
sulfiu-  dioxide. 

rV.  Self-energized  manways  located 
below  the  Uquid  level  of  the  cargo 

On  September  8. 1987.  in  a  railroad 
yard  in  New  Orleans,  Louisiana,  a  tank 
car  equipped  with  a  self-energized 
bottom  manway  and  loaded  with 
butadiene  developed  a  leak  and  cau^t 
fire.  At  one  point,  the  flames  were  large 
enough  that  both  spans  of  a  bridge  on 
Interstate  10  were  engulfed.  After  the 
investigation,  the  NTSB  concluded  that 
"it  is  imlikely  that  a  hazardous 
materials  leak  throu^  a  bottom 
manway  during  transportation  could  be 
stopped."  The  NTSB  ui^d  the  FRA  to 
prohibit  the  transportation  of  tank  cars 
that  have  a  manway  opening  located 
below  the  Uquid  level  of  the  lading  in 
hazardous  materials  service. ^o  Because 
the  design  of  bottom  manways  depends 
in  part  on  the  weight  of  the  product  and 
the  pressure  in  the  tank  to  make  the  seal 
fully  effective.  RSPA  and  FRA  agree 
with  the  NTSB's  conclusion. 

The  design  was  never  popular  and 
FRA  beUeves  that  there  are  only  14  such 
cars  in  the  United  States  fleet.  Other 
tank  cars  of  this  construction  that  might 
operate  in  the  United  States  wovild  be  of 
Canadian  or  Mexican  origin.  Most 
commenters  expressed  support  for  the 
removal  of  internal  self-energized 
manways  located  below  the  Uquid  level 
of  the  cargo,  with  one  commenter 
proposing  no  new  construction  and  the 
modification  of  existing  tank  cars  within 
2  years.  FRA  and  RSPA  support  the 
commenters'  suggestions  and  RSPA  is 
proposing  to  revise  §  173.31  to  prohibit 
the  use  of  internal  self-energized 


"Phillips,  E.A..  Review  of  Pressure  Car  Shell 
Puncture  Vulnerability.  RA-0»-6-52.  (1987),  AAR- 
RPI  Railway  Tank  Car  Safety  Research  and  Test 
Profact  AAR  Tacfanical  Center,  Chicago,  IlUnoit. 

vPwfaenaBoa  Ohvitod  Packagiag.  Docket  HM- 
ISl.  S5  FR  S2402.  (Dacaaiber  21.  IMO) 


lo  Butadiene  Release  and  Fire  from  GATX  55996 
at  the  CSX  Terminal  (unction  Interchange,  New 
Orleans,  Louisiana.  September  8, 1987,  National 
Transportation  Safety  Board  Report  NTSa'HZM- 
88/01,  National  Tianaportation  Sa&ty  Board. 
Washingtoo.  DC 


mmxfny  k>catod  below  th«  Uqnld  Wvel 
of  the  caigo  afttr  a  2-ywr  {Mziod.  For 
new  tank  can,  RSPA  to  propodns  to 
ravlM  the  coDstTuction  standard  far 
Class  DOT  114  tank  can  io  f  178.103- 
5,  tfMnby  prohibiting  fuitkar  new 
constiuctioa  of  tank  can  with  Intsfnal 
self<energiaed  manways  located  below 
the  Uquid  level  of  tbe  caigo;  existing 
cars  would  have  to  be  mocUiled. 

V.  Non-Prassiire  tank  can  fiir  materials 
poisonous  by  inhalation 

With  the  pubUcation  of  the  Dodcet 
HM-181  final  rule,  as  of  October  1, 
IWS.  nearly  all  Uquefled  compressed 
gas  PIH  matsriah  must  be  transported  in 
Qass  DOT  lOS,  112.  and  114  pressun 
tank  can  with  a  test  uressun  that 
conioims  to  f  173  Jl(aMl4).  In 
SS  173.314  and  173.323.  however, 
certain  PIH  materials  an  authorised  in 
Qass  DOT  11  lA  tank  cars.  For  instance, 
the  regulations  authorise  the 
tranrportatiatt  of  methyl  tecmlde 
(§  173.314)  and  ethylene  aadde 
(S  173.323)  in  DOT  111A100W4 
specification  tank  cars. 

In  a  recant  research  report.**  the  FRA 
fouaad  that,  in  a  sin^  car  national  ride 
profile,  the  transportatian  of  ethylene 
oxide  in  a  DOT  111A100W4  tank  car 
imralves  signiflcanthr  greater  risk  than 
the  tranraortatiosi  of  the  seme  material 
in  a  DOT  108)500W  tank  car. 
Characteristics  and  parameten 
evahieted  in  this  assessment  induded 
the  toxidtv.  the  fin  hazard,  and  tiie 
exploeion  hazard.  In  comments  to  fb0 
ANPRM.  the  Railwav  Progress  Institute 
(RPQ  repotted  that,  dining  the  time 
period  of  1963  through  1086.  DOT  lllA 
tank  can  involved  in  acddents  and 
damaged  wen  sUdbtly  mon  than  three 
times  as  likely  to  lose  cargo  as  wen 
DOT  lOS  can  In  similar  situations." 

The  Raj/Tumer  report  amply 
demonstrates  (and  AAR/RPI  Tank  Car 
Safisty  Test  and  Researdi  Pndect  data 
support)  that  it  is  **lmprobabie"  to 
assume  that  any  sinele  DOT  lllA  or 
DOT  103  car  would  be  involved  in  an 
acddent  Based  on  FRA  acddent  data, 
however,  a  significant  numbec/iif\Badi 
can  will  be  involved  in  acddents  \ 
durix^  their  service  life.  AccordlnglVr' 
because  of  the  hazards  assodated  vnth 
these  materials  and  the  performance 
superiority  of  the  DOT  103  car  for  this 
service,  tus  notice  proposes  to  remove 


•>  Ra).  PJC  and  ToTMr,  ex.  Httardaas 
Malwiab  Tranqwrtatian  la  Tnk  CM/Aadytit  af 

Miiw-Part  1.  }rm  Dor/PRAMK>>es/M.  uses). 
Padaaal  lWhM4  AteWaMtea.  WaaU^ftaik  DC 

(tSSS).  AAft-m  Mhngp  Itak  CH  Srfaqr  Tiai  m4 


the  Class  DOT  lllA  tank  car  as  an 
authorfawdpadraging  for  Division  2.3 
materiala,  11m  majority  of  the 
commenten  to  dte  ANPRM  support 
prdifeiting  ncp-preesure  tank  can  §<x 
the  transportation  of  PIH  materials. 

VL  Phaaing  out  of  Vaiioas  Grandfather 


"Grandfether^  daoaea  in  several 
renilations  allow  tank  can  constructed 
orbuilt  befon  a  certain  date  to  remain 
in  service  without  modification.  As  an 
example,  in  f  173  J14(c).  Notee  23  and 
M  allow  the  continued  use  (rf  DOT 
105A  tank  can  for  certain  ccHUpressed 
and  flammable  gasee  if  they  wen  bidh 
befbn  Septen^Mr  1, 1081,  vdiile  tank 
can  buih  after  that  dete  must  meet  a 
man  stringent  DOT  105S  or  105) 
standard. 

The  NTSB  stated,  in  a  March  1, 1088 
lettar  to  RSPA  that  it  was  time  to  stop 
using  tank  can  that  fail  to  meet  current 
minimum  safety  requirements  far  the 
transpoitatioa  of  hazardous  materiafe 
under  grandfeAer  dauase.  The  NTSB 
indicated  that  grandfethar  ckuses  could 
result  in  a  rednoed  level  of  safety.  The 
AAR  aboMtttiooed  RSPA  to  amend 
S 173  J14(c)  Note  30  (P-1138): 

Because  It  does  xtot  provide  any  assxuance 
that  task  cart  wttb  heed  pratectkm  wlQ  be 
used  far  PWtpelsoBeuseyiahalatlonI 
compressed  MS  sstvles  la  dM  faressesUe 
fatoa.*  •  *|C3empsales  win  be  able  tease 
tank  can  wi&oat  hsed  pcelsctioB  far  PDi 
comprnsad  fm  swvtee  far  the  awt  thirty 
years.*  •  • 


Ahheii^  ^  majority  of  I 
did  not  suiqiMrt  the  nhaatng  out  of 
yidfatber  dansas  from  the 
regulations,  expressing  special  concern 
about  banning  formerly  a]^)roved 
matariak  of  conatraction.  RSPA  agrees 
with  both  the  NTSB  and  the  AAR  that 
then  should  be  no  allowance  for  the 
permanent  use  of  tank  can  that  do  not 
meet  minimum  safety  requinments.  In 
this  notice,  RSPA  is  not  proposing  to 
abaikUm  older  materials  c^  construction, 
but  nther  to  eliminate  specific 
grandfather  dauaes  that  an  no  longer 
compatible  with  the  needs  of  salsty. 

As  fiirther  Ohutretion.  in  $  171.102, 
spedal  provision  '363''  continues  to 
allow  the  uee  of  DOT  105A100W. 
111A100W4, 112A200W  and 
114A340W  tank  can  for  ethyl  chloride 
and  ethyl  methyl  ether,  provided  the 
can  wen  consbw:ted  befon  September 
1,  lOOl.u  Tbeee  tank  can  do  not 
provide  an  equivalent  level  of  safety  to 
other  tank  can  used  for  Division  2.1 
materials,  because  these  tank  can  do  not 
have  head  protection  or  thermal 


p^otectien  systems.  Ihis  notice 
propoees  to  remove  ^>edal  provislan 
^363"  from  cohmm  7  of  the  hazardous 
materials  table;  thereby  prohibitins  the 
use  of  non-protected  tanSc  can  for  ttese 
two  materials. 

The  current  §  173.314(c)  also  allows 
the  nee  of  Clees  DOT  lllA  non-pressun 
tank  can  far  certain  Qass  2  (compressed 
gas)  materiala.  such  as  ammonia 
solutions,  ethvlamine,  ethyl  dikride 
and  ethyl  metttyl  ether.  This  notice 
propoees  to  remove  the  cuthorizatlon  far 
the  use  of  Claas  DOT  lllA  non-pressun 
tank  can  for  Qass  2  materials. 

lite  propoeed  revision  to 
§  173.323(cXl)  win  remove  the  DOT 
111A100W4  car  as  a  proper  peckeging 
for  ethylene  oodde  and  will  "sunset"  its 
heed  protected  and  thermally  protected 
DOT  lllj  aHemetive.  Based  on 
infarmetlan  obtained  by  the  FRA.  then 
an  no  DOT  111)  tank  can  in  ttke 
national  fleet;  tberefare.  RSPA  is 
proposing  to  remove  the  euthorizetian 
for  theee  tank  can  on  tiia  effective  date 
ofttiisrule. 


vn. 


OirtlalB 


••Prior  lodMl 
twomatarialam 


>an>ockrtHM-l8t.t 


Thare  an  two  prladpal  issuea 

vrhether  or  not  dMy  should  be  permitted 
at  all  and.  aecond,  vrhether,  if  permitted, 
they  can  and  should  be  protected 
against  demy  during  e  derallmeBt. 
when  fh9  taiuc  car  may  seperete  from  its 
wheel  asssBibMes  and  allow  any  bottom 
fitting  to  fell  felkmii^  a  collision  with 
the  around. 

Nevhr  ell  commentsn  to  the  ANPRM 
oppoeed  the  total  dimlnation-of  bottom 
outlets  on  tenk  can.  One  commenter 
stated  that  the  benefits  to  be  reeUaed 
from  removing  bottom  outlets  an  nradi 
smaller  than  the  coets.  Another  pointed 
out  that  removing  the  bottom  outlet  on 
approximatdy  45.000  tank  can  would 
requin  extensive  modifications  to  the 
top  fittings  on  those  can.  Another 
commenter  stated  that  the  elimination 
of  the  bottom  outlet  vrould  have  drastic 
eomomic  impttcations,  such  as 
preventing  taink  car  to  cargo  tank 
transfen  at  many  facilities.  Commenten 
also  said  that  eHminating  bottom 
unloading  fittings  would  prevent  the 
continxiation  of  highly  successful  unit- 
train  operationa,  with  good  safety 
records,  in  sulfuric  add  service,  and  it 
would  requin  tiM  installation  of  top 
unloading  radcs  at  facilities  now  udng 
the  bottom  outlet  to  unload  the  tank  car. 
Finally,  commenten  said  that 
prohibiting  bottom  outlets  would  make 
deaninfl  of  certain  can  difficult,  if  not 
impossible. 

kSPA  egreea  with  the  commenten 
that  banning  bottom  outleta  altogether 
may  decrease  safety  at  tank  car 


52582 


Federal  Register  /  Vol.  58,  No.  194  /  Friday,  October  8,  1993  /  Proposed  Rules 


unloading  facilities  by  reqiiiring 
employees  to  climb  on  top  of  cars  to 
connect  and  disconnect  transfer  hoses. 
In  addition,  with  top  unloading  it  is 
typical  to  pump  air  into  the  car  to 
displace  the  cargo  out  the  Uquid 
eduction  line;  the  elimination  of  bottom 
outlets  would  expose  more  employees 
to  high-pressure  air  inlet  lines.  The 
concerns  at  unloading  facilities, 
however,  are  no  less  important  than 
reducing  the  chances  of  a  release  of  a 
hazardoiis  material  from  the  bottom 
outlet,  sheared  off  in  a  derailment,  on  a 
tank  car. 

To  balance  these  competing  interests, 
RSPA  is  proposing  to  require  accident 
damage  protection  for,  instead  of 
removal  of.  bottom  fittings. 

In  1978,  the  AAR  developed  bottom 
discontinmty  protection  requirements 
for  new  tank  car  construction.  Over  a 
period  of  years,  these  requirements  were 
extended  to  existing  tank  cars  on  a 
priority  schedule  determined  by  the 
natxue  of  the  commodity  transported. 
AAR-developed  bottom  discontinuity 
protection  consists  of  either  a  metal 
"skid"  protecting  the  portion  of  the 
bottom  outlet  that  protrudes  beyond  the 
shell  or  the  machining  of  a  "breakage 
groove"  in  the  valve  assembly. 

The  Chemical  Manufacturers 
Association,  an  industry  association  of 
chemical  and  petroleum  producers  and 
shippers,  along  with  other  tank  car 
owners  and  users,  supports  the  AAR's 
design.  A  report  from  the  AAR/RPI  Tank 
Car  Safety  Research  and  Test  Project 
that  shows  that,  taking  bottom  outlet 
valves  and  washouts  as  a  group,  the 
overall  effectiveness  of  the  AAR's 
bottom  discontinuity  protection 
requirements  was  55  percent  during  the 
period  1971  through  1986.3* 
Additionally,  the  RPI  reports  that 
bottom  outlet  protection  led  to  a  42 
percent  reduction  in  the  average  cargo 
loss. 

RSPA  is  proposing  to  require  bottom 
outlet  protection  for  all  tank  cars 
equipped  with  bottom  unloading 
devices.  New  cars  would  have  to  meet 
the  requirement  as  of  the  effective  date 
of  any  final  rule  published  under  this 
docket  Those  existing  cars  that  are 
outside  the  scope  of  the  AAR 
requirements  would  have  10  years  from 
the  effective  date  of  the  final  rule  to 
meet  the  standard.  As  proposed,  bottom 
outlet  protection  systems  would  have  to 
conform  to  paragraphs  E9.00  and  ElO.OO 
of  the  AAR  Specification  for  Tank  Cars, 
M-1002.  Paragraphs  E9.00  and  ElO.OO 


M  Phillips,  E.A.,  Bottom  Discontinuity  Protection 
Effect!  venesi  on  DOT  111  A  Stub  SiU  Tank  Cars, 
RA-0»-7-60.  (1992).  AAR-RPI  Railway  Tank  Car 
Safety  Test  and  Research  Project  AAR  Technical 
Center.  Chicago,  Q. 


generally  require  the  protection  of  each 
valve  and  fitting  from  mechanical 
damage  by  the  tank,  another  protective 
device,  such  as  a  tank  saddle  or  skid 
plate,  or  the  underframe.  Furthermore, 
paragraphs  E9.00  and  ElO.OO  require 
that  the  protective  device  must  be 
designed  as  follows — 

(1)  A  load,  normal  to  the  slope  of  the 
protective  device,  whose  vertical 
component  equals  the  rail  load  minus 
the  weight  (mass)  of  the  trucks; 

(2)  The  above  load  must  be 
considered  as  concentrated  on  any 
transverse  line  on  the  protective  device; 

(3)  The  stresses  in  the  tank  shell,  the 
protective  device,  and  its  connections  to 
the  tank  shell  must  not  exceed  the 
Tnininnim  tensile  Strength  of  the 
material.  In  addition,  the  combined 
stress  in  the  tank  shell  due  to  the  load 
specified  above  and  an  internal 
pressiire.  equal  to  the  safety  relief  valve 
start-to-discharge  pressure,  may  not 
exceed  the  minimum  tensile  strength  of 
the  shell  material.  The  stresses  in  the 
webs  of  the  protective  device  may  not 
exceed  the  critical  buckling  stress; 

(4)  The  longitudinal  slope  of  the 
protective  device  must  not  exceed  1:3; 

(5)  Any  vertical  extension  of  the 
discontinuity  below  the  protective 
device  must  be  designed  to  break  off 
without  rupturing  the  tank  or  releasing 
lading.  The  protective  device  must 
extend  down  to,  or  below,  the  level  of 
the  discontinuity,  or  its  designed 
breaking  point.  For  bottom  outlets,  the 
skid  should  extend  down  to  the 
breakage  groove,  or  to  the  extreme 
outward  projection  of  the  parts 
comprising  ihe  equivalent  of  a  breakage 
groove; 

(6)  The  skid,  when  used,  must  be  of 
febricated.  cast  or  forged  design  and  be 
of  a  material  compatible  with  that  to 
which  it  is  attached; 

(7)  The  design  of  the  protective  device 
must  take  into  account  any  abrupt 
change  in  stiffness  from  the  long,  rigid 
protective  device  to  the  flexible  tank 
shell; 

(8)  Bottom  outlet  valve  handles, 
imless  stowed  separately,  must  be 
designed  to  either  bend  or  break  free  on 
impact,  or  the  handle  in  the  closed 
position  must  be  located  above  the 
bottom  surface  of  the  skid;  and 

(9)  Bottom  profile  of  the  protective 
device  must  provide  a  sliding  siuface 
without  discontinuities. 

Vin.  Protective  Coatings  on  Insulated 
Tank  Cars 

In  recent  years,  it  has  become  ever 
more  apparent  that  the  insulation  of 
jacketed  tank  cars  has  an  undesirable 
side  effiect.  ERA  has  learned  of  several 
insulated  tank  cars  with  severe 


corrosion  or  pitting  on  the  outer  surface 
of  the  shell,  or  the  inner  surface  of  the 
jacket.  It  is  not  exactly  knovkm  whether 
the  corrosion  stems  from  the  physical 
properties  of  the  insulation  itself  or 
whether  the  corrosion  develops  when 
insulation  becomes  impregnated  or 
contaminated  with  water  or  a  chemical 
from  the  atmosphere  in  which  the  tank 
car  operates.  Research  within  the 
industry  has  led  to  the  development  of 
protective  coating  materials. 

In  1988,  AAR  petitioned  RSPA  35  to 
amend  the  regulations  to  incorporate  a 
require  protective  coatings  on  ue 
exterior  of  a  tank  car  and  the  interior  of 
a  tank  car  jacket  to  retard  rust  or 
corrosion  for  new  car  construction.  Most 
comments  received  to  the  ANPRM 
supported  a  requirement  similar  to  that 
suggested  by  AAR.  One  commenter 
asked  RSPA  to  consider  adopting  a 
recommended  practice  for  applying 
protective  coatings  on  tank  cars  that  is 
now  imder  development  by  the  National 
Association  of  Corrosion  Engineers 
(NACE). 

RSPA  is  proposing  to  adopt  the  • 
suggestions  made  by  the  commenters 
and  by  the  AAR  to  require  protective 
coatings  for  all  new  tank  cars  3e  and  for 
existing  tank  cars  when  a  repair  to  the 
tank  car  requires  the  complete  removal 
of  the  jacket  The  NACE  proposal  is 
under  consideration  at  meetings  of  the 
AAR  Tank  Car  Committee  and  will  be 
reviewed  in  that  context.  If  warranted, 
a  subsequent  rulemaking  proceeding 
may  propose  the  adoption  of  this  or 
other  anti-corrosion  protocols. 

DC.  Health  and  EnTironmental  Risks 

Beginning  with  the  Rivers  and 
Harbors  Act  of  1899,  Congress  has 
passed  many  laws  to  protect  human 
health  and  tne  environment  from 
hazardous  substances  and  wastes.  Major 
modem  environmental  legislative 
programs  began  after  1970  with  the 
passage  of  the  Resource  Conservation 
and  Recovery  Act  of  1976  to  control  and 
manage  hazardous  waste  disposal  sites; 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  to  clean-up 
abandoned  hazardous  waste  sites;  the 
Toxic  Substances  Control  Act  to  require 
testing  of  manufactured  materials  to 
determine  their  effect  on  human  health 
and  the  environment:  and  the  Federal 
Insecticide,  Fimgicide  and  Rodenticide 
Act  to  require  the  registration  and 


>•  Rulemaking  petition  No.  P-1050. 

>•  Current  requlremenU,  at  49  CFR  179.100-t(a) 
and  197. 20O-4(a).  state  ".  .  .  protective  coating  is 
not  required  when  foam-in-place  insulation  that 
adheres  to  the  tank  or  jacket  is  applied."  The 
proposal  hare  would  require  protective  coatings  on 
•11  insulated  tank  cars. 
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regulation  of  rh«intr«ti|  that 
manufacturen  produce.  With  the 
enactment  of  CERCLA  in  1080.  the  body 
of  law  directed  at  environmental 
protection  merged  into  hazardous 
materials  transportation  tew  as  Congress 
reouired  the  Secretary  of  Transportation 
to  list  all  hazardous  substances  as 
hazardous  materials. 

In  1984,  Congress  enacted  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984, 3t  prohibiting  the 
continued  land  disposal  (Including 
spillage  or  leakage)  of  untreated  wastes 
becaxise  of  the  potential  of  these  wastes 
to  cause  harm  to  himian  health  and  the 
environment.  TTie  statute  requires  the 
Environmental  Protection  Agency  CEP  A) 
to  set 


levels  or  methods  of  treatment,  if  any,  which 
substantially  diminish  the  toxicity  of  the 
waste  or  substantially  reduce  the  likelihood 
of  migration  of  the  hazardous  constituents 
from  the  waste  so  that  short-term  and  long- 
tenn  threats  to  human  health  and  the 
environment  are  minimized,  m 

As  enacted,  the  legislation  set  forth  a 
series  of  deadline.,  that  would  restrict 
further  land  disposal  of  certain  wastes  if 
no  levels  or  metnods  of  treatment  were 
set  by  EPA.  Untreated  wastes,  as 
identified  by  Congress  and  set  forth  in 
the  legislation,  were  restricted  from  land 
disposal  after  a  certain  date.  All  such 
deadlines  have  now  passed. 

The  rationale  for  restricting  wastes 
from  land  disposal  focuses  primarily  on 
the  relationship  between  disposal  of  a 
hazardous  waste  and  grotmd  water 
quality.  In  40  CFR  part  261,  EPA 
classified  wastes  as  hazardous  based  on 
the  potential  of  those  wastes  to  cause 
harm  to  human  health  and  the 
environment.  EPA's  determinations 
include  the  potential  harm  of  the 
material  on  human  health  and  the 
environment  as  a  result  of  the 
characteristics  of  the  material 
(reactivity.  Ignltability,  conrosivlty.  or 
toxicity)  as  seen  in  ground  water  or  a 
surface  water  pathway. 

Based  on  information  on  imtreated 
wastes  and  on  other  environmental 
contaminants  such  as  pesticides.  RSPA 
proposes  certain  new  requirements  for 
HOCs  that  are  banned  from  land 
disposal  bv  the  EPA.  HOCs  pose  a  risk 
to  human  health  and  the  environment 
when  transported  in  large  capacity  tank 
cars  because,  in  addition  to  toxicity, 
when  released,  HOCs  are  persistent  in 
soil  and  have  the  potential  for  large 
scale  soil  and  groundwater 
contamination.  In  addition,  when  HCX^ 
are  released  they  have  the  potential  to 


cause  depresdoi  of  the  central  nenrous 
system  by  acting  as  a  general  anesthetic 
inhibiting  actiTlty  in  the  brain  and 
spinal  cord  and  lowering  a  person's 
functional  capacity.  After  systemic 
absorption,  other  potential  acute 
toxicities  include  nepatotoxidty  (toxic 
effects  in  the  liver),  nephrotoxicity 
(toxic  effects  in  the  kictaeys),  and 
cardiac  arrhythmias  induced  by 
sensitization  of  the  heart  to  adrenaline 
or  adrenaline-like  compounds.  Animal 
studies  and  accidental  human 
poisonings  have  shown  that  these  and 
other  organ  toxicities  may  be  produced 
by  acute  exposure  to  organic  solvents, 
such  as  certain  HOCs.'" 

In  addition  to  the  acute  or  chronic 
toxicity  of  these  materials,  HOCs  are 

f>ersistent  in  soil  and  difficult  to  remove 
or  clean  up)  after  a  spill.  Railroads  have 
incurred  enormous  costs  for 
environmental  clean-up  after  the  release 
or  disposal  of  HOCs.  As  an  example,  on 
September  28, 1982,  several  cars  of  an 
Illinois  Central  Gulf  freight  train 
derailed  at  Livingston.  Louisiana.  As  a 
restdt  of  the  derailment,  one  tank  car 
spilled  approximately  14,000  gallons  of 
perchloroethylene  (an  HOQ.  Two  weeks 
after  the  incident,  the  Louisiana 
Department  of  Natural  Resources  (DNR) 
detected  perchlOToethylene  in 
concentrations  of  up  to  25  parts  per 
million  (ppm)  in  the  soil  at  the 
derailment  site.  It  was  also  discovered 
that  the  chemical  had  migrated  well 
beyond  the  derailment  location.  The 
town  of  Livingston  obtains  its  drinking 
water  from  wells  by  tapping  a  deep 
aquifer  and,  to  prevent  human  health 
risks  from  the  Oiemical.  the  DNR 
established  a  0.3  ppm  concentration  of 
perchloroethylene  as  the  cjiterion  for 
the  maximum  safe  level  ofgroimdwater 
contamination.  Since  the  accident,  the 
railroad  has  inciured  o\ei  $20  million 
in  environmental  clean-up  costs. 

In  creating  and  enacting  the 
environmental  legislation  referenced 
earher.  Congress  made  evident  its 
concern  abcmt  constituents  that  are  both 
mobile  and  potentially  hazardous  to 
himoan  health  and  the  environment. 
Based  on  these  concerns,  EPA  has 
identified  and  Usted  in  40  CFR  Part  268. 
Appendix  m,  HOCs  that  share  these 
characteristics.  The  EPA  Ust  represents 
a  comprehensive,  yet  enforceable,  list  of 
HOCs.  RSPA,  in  keephig  with 
Congressional  intent,  is  concentrating 
first  on  wastes  that  are  known  to  create 
a  substantial  risk  of  harm  to  human 
health  and  the  environment  and.  in  this 


proceeding,  RSPA  is  proposing 
improved  packaglngs  for  certSi  HOCs 
transportecl  by  railroad  and  identified  as 
remilatory  priorities  by  the  EPA. 

In  a  recent  report  on  the  cost 
effectiveness  of  transporting  HOCs  in 
pressure  tank  car8,«o  the  AAR  identified 
10  of  83  HOCs  that  are  currently 
transported  by  rail  in  non-pressure  tank 
cars  without  safety  improvements  such 
as  head  protection  and  thus  present  a 
greater  tnan  acceptable  risk  of  harm  to 
humans  and  the  environment  The  AAR 
states  that  these  HOCs  should  be 
transported  by  rail  in  pressure  tank  cars. 
In  support  of  its  thesis,  AAR  shows  that, 
within  the  last  10  years,  the  release  of 
HOCs  in  railroad  accidents  has  resulted 
in  environmental  clean-up  costs 
exceeding  $50  million  and  that,  even 
though  these  materials  accounted  for 
less  than  one  percent  of  the  total  car 
volume  of  ha^rdous  materials 
movements,  their  releases  accounted  for 
60  percent  of  all  raiboad  environmental 
clean-up  costs.  The  AAR  report 
concludes  that  the  net  present  vahie  of 
the  benefit  minus  the  costs  of  using  a 
DOT  105A300W  specification  tank  car 
for  the  transportation  of  HOCs  over  a  30- 
year  hfetime  is  $60.5  million. 

The  AAR  report  suggests  that  shippers 
should  use  DOT  105A300W  or  DOT 
105A500W  specification  tank  cars  to 
minimize  the  risks  of  transporting 
HOCs.  RSPA  and  FRA  have  recently 
learned  that  the  railroad  and  chemical 
industry  associations  have  adopted  a 
recommendation  for  the  jacketed  DOT 
105S200W  and  the  non-Jacketed  DOT 
H2S200W  tank  car  to  transport  HOCs. 
From  a  puncture  resistance  standpoint, 
neither  RSPA  nor  FRA  considers  that 
these  tank  cars  provide  equivalent 
ptmcture  resistance,  because  the  DOT      i 
105S200W  tank  car  has  the  additional 
protection  afforded  by  its  Jacket*}  This 
view  is  supported  by  an  RPI  report  dted 
earlier.**  RPI  reviewed  20Va  years  of 
accident  data  and  concluded  that  DOT 
105 A  tank  cars  and  non-jacketed  DOT 
112A  tank  cars  had  about  the  same 


•'The  act  amended  RCRA  »ec».  30O4(dKl).  (eKl). 
and  (g)(5)  (42  U.S.C  6924(dXiJ.  (eXD.  and  (gM5)). 
MRCRA  »K.  3004(mXl)  (-12  U.S.C  M24(ib)(1)). 


MWillianu.  PhUUp  L.  a  Bunon.  ^met  L., 
'Industrial  Toxicology/'  in  lamat,  Robert  C,  Tbe 
Toxic  ESecU  of  Onanic  SolTenta,  Van  Nontrand 
Rainbold,  New  Yort.  19S5,  pp  230-232. 


MBajfcan,  GUdbnan,  k  Harvey,  Ben«Ct-Coct 
Analysii  of  Using  Type  lOS  Tank  Can  huiead  of 
Type  111  Tank  Cars  w  Ship  EnviraomeBtaUy 
Saniltlve  Cheniicau,  R-7M,  (1991),  A.\R  Document 
DlstribuUan  Canter.  Chicago,  0. 

*i  Simple  puncture  rmlitanra  calculaticaa  abow 
that  the  DOT  10SS200W  and  the  112S340W  have 
about  13  percunt  more  shell  puncture  resistance 
than  the  non-jacketed  DOT  n2S200W  tank  car. 
Adding  a  tacket  to  the  DOT  112S200W  tank  car 
removes  this  defidL  FRA  calculated  puncture 
resistance  l;y  multiplying  7S  percent  of  the  tensile 
strength  of  the  steel  vised  in  the  tank  shell  by  the 
thickness  of  the  plate.  For  )acketed  tank  cars  a 
similar  calculation  was  made  for  the  1 1  gauge  jacket 
and  the  result  was  added  to  the  tank  shell 
calculation. 

*s  Phillips,  Review  of  Pressure  Car  Shell  Puncture 
VuhiarabiUty. 


J 
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degree  of  vulnerability  to  puncture.  The 
comparability  is  explained  by  the 
average  thiclmess  of  the  steels  in  the 
two  groups  of  cars:  The  DOT  105A  has 
an  average  shell  thickness  of  1.49  cm 
(0.585  inches)  v^d  a  0.30  cm  (0.119 
inches)  steel  jacket,  for  a  total  of  1.79  cm 
(0.705  inches);  the  DOT  112A  has  an 
average  shell  thickness  of  1.757  cm 
(0.692  inches).  In  summary,  the  thinner 
105A  car  achieves  equivalency  with  the 
thicker  IIZA  car  through  the  extra 
protection  provided  by  its  jacket. 

RSPA  and  FRA  consider  that  adequate 
accident  damage  protection  is  provided 
by  the  use  of  an  11-gauge  metal  jacket 
(in  addition  to  head  shields)  on  DOT 
105S  tank  cars  and  on  DOT  112J  and 
114J  tank  cars.  The  metal  jacket  and 
head  shields  on  these  tank  cars  blunt 
the  impacting  forces  from  couplers, 
wheels,  track,  and  other  objects  along 
the  carrier's  right  of  way.  According  to 
FRA  research,  this  blunting  effect  is 
directly  proportional  to  the  thickness  of 
the  tank  jacket  or  head  shield  and  is 
effective  in  preventina  tankpunctiu«8.« 

Therefore,  to  provide  equivalent 
pimcture  resistance,  RSPA  is  proposing 
the  use  of  a  DOT  105S20OW,  a  jacketed 
DOT  112S200W,  or  a  112S340W  tank 
car  for  HOCs. 

Rules  developed  by  the  EPA,  require 
the  "initial  generator"  of  a  hazardous 
waste  to  make  a  determination  as  to 
whether  or  not  the  waste  is  restricted 
from  land  disposal  based  on  the 
generator's  knowledge  of  the  waste.  In 
such  cases,  the  generator  must  maintain 
all  supporting  data  used  to  make  the 
determination  on-site  in  the  generator's 
fries.  Under  the  provisions  contained  in 
this  notice,  shippers  (i.e.,  generators) 
would  retain  responsibility  for  making  a 
determination  of  whether  or  not  an  HOC 
is  restricted  from  land  disposal. 

Furthermore,  in  a  1991  report,  the 
NTSB  urged  RSPA  and  FRA  to  consider 
environmental  contamination  and  its 
ejects  on  human  health  when 
authorizing  the  use  of  tank  cars.^  The 
NTSB  recommended  RSPA  and  FRA: 


MColtman.  M.,  *  Hazal.  M.,  Jr.,  ChloriiM Tank 
Car  PuncutT«  RMistanca  Evaluation.  Report  DOT/ 
FRA;ORD-92-n.  (1992)  Federal  Railroad 
AdministtaboQ.  WaihiagtoQ.  DC 

MTranspoft  of  Harardoua  Malarial*  by  Rail, 
Natiooal  Tranjportatioo  Safety  Board  Safety  Study. 


establish  (    )  a  working  group ...  to 
expeditiously  improve  the  packaging  of  the 
more  dangerous  products  (such  as  those  that 
are  highly  flammable  or  toxic,  or  pose  a 
threat  to  health  through  contamination  of  the 
environment].  .  .  . 

RSPA  and  FRA  agree  with  the  NTSB 
that  there  is  a  need  to  consider  long- 
term  health  effects  and  environmental 
risks  when  authorizing  packages  for 
hazardous  materials  and,  in  this  notice, 
RSPA  proposes  the  mandatory  use,  for 
the  transportation  of  materials  that  pose 
a  potential  harm  to  human  health  and 
the  environment,  of  tank  cars  that  are 
more  likely  to  survive  a  railroad 
accident.  On  May  15, 1992,  the  NTSB 
closed  the  recommendation  to  FRA,  but 
urged  "FRA  to  expedite  its  rulemaking 
activities  under  I>ocket  HM- 
175  A.  .  .  ."RSPA  and  FRA  believe  that 
the  actions  taken  in  this  notice  are 
responsive  to  the  NTSB's  letter  and 
recommendation. 

RSPA  believes  that  using  the  EPA  list 
of  wastes  that  are  prohibited  from  land 
disposal  is  a  consistent  and  easily 
understood  course  of  action  for  targeting 
potential  materials  that  should  be 
transported  in  improved  packaging. 

As  to  other  materials  that  could 
potentially  cause  harm  to  human  health 
and  the  environment,  RSPA,  in 
cooperation  with  other  DOT  agencies 
and  the  EPA,  will  address  them  in 
future  rulemaking  actions  when  more 
information  on  each  chemical  and  its 
transportation  risks  becomes  available. 
RSPA  asks  for  comments  on  the  number 
of  tank  car  shipments,  if  any,  and  the 
tank  car  sped  fr cations  used  for  other 
materials  banned  from  land  disposal  by 
the  EPA.  This  information  will  help 
RSPA  evaluate  the  need  to  develop 
future  rulemaking  actions. 

X.  Implementation  of  New 
Requirements. 

FRA  and  RSPA  have  considered  many 
factors  in  developing  the  compliance 
periods  proposed  in  this  notice.  These 
factors  include: 

•  The  safety  benefits  of  the  proposals 
made  in  this  notice, 

•  The  need  to  establish  priorities  for 
the  proposed  modifrcations. 


•  The  possible  impact  of  these 
proposals  on  other  safety  initiatives 
mandated  by  FRA.  RSPA,  and  the 
railroad  industry  and  the  capacity  of 
shops  and  repair  facilities  to  handle 
these  initiatives, 

•  Minimizing  equipment  shortages, 

•  The  realization,  based  on  the  best 
estimates  available  of  the  nimiber  of 
tank  cars  affected  by  these  proposals, 
that  no  governmental  entity  can  achieve 
change  overnight  merely  by  mandating 
it. 

For  tank  cars  built  on  or  after  the 
effective  date  of  the  final  rule  published 
imder  this  docket,  the  proposed 
requirements  would  take  effect 
immediately.  For  tank  can  built  prior  to 
the  effective  date  ("existing  tank  cars"), 
the  compliance  dates  are  summarized  in 
the  table  below. 

Under  "Option  A,"  In  the  table,  most 
of  the  proposed  compliance  dates  are  set 
at  10  years  &t>m  the  effective  date  of  the 
final  rule  imder  this  docket.  This  10- 
year  period  will  allow  tank  car  owners 
to  coordinate  necessary  retrofit 
modifications  with  the  "thorough 
inspection"  interval  for  tank  cars  in 
Interchange  Rule  B8.B.1, «»  and  with  the 
retest  interval  for  most  single-imit  tank 
car  tanks  specified  In  $  173.31(c).  A  10- 
year  period  also  coincides  with  the 
dura^on  frequently  specified  in  typical 
full  term  tank  car  leases,  whether  a  true 
lease  or  a  financing  vehicle. 

FRA  and  RSPA  believe  that  certain 
tank  car  types  and  car/commodity 
combinations  should  be  considered  for 
shorter  retrofit  periods,  with  5  years 
given  to  bring  existing  care  into 
compliance.  "Option  B"  in  the  table 
presents  these  intervals.  For  instance, 
aluminum  and  nickel  tank  cars  are  mora 
vulnerable  to  tank  puncture  and  tanks 
used  for  transporting  PIH  materials  or 
thermally  reactive  materials  present 
special  hazards. 
■tUJNQ  cooc  4*io-«-r 


Report  NTSB/SS-ei/01,  h4atioiial  Transportatioii 
Safety  Board.  Washington.  DC 


••  Field  Manual  of  the  Interchange  Rules,  adopted 
l>y  the  Association  of  American  Railroads, 
Mechanical  Dirisioo.  Washington,  DC  1992.  At 
intervals  not  to  exceed  ten  years.  ina)or  components 
of  the  car  must  be  inspected,  including  twdy 
bolsters  and  center  plates,  center  sills,  crossbearer, 
cross  ties,  draft  systems  and  components,  end  sills, 
side  stUs.  and  trucks. 
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Ii^aMntatian  of  ■■yir—m  f«r  Existim  Ta*  Cvs 


SftFETT  HE«nac 


Currant  Raquir«Mnt« 


^ropoMd:^ 

t«qulr<«»f>t« 


Ca«ptlanc»t 


T»*  head  prgfctlon 


Tank  cart  currently 
equipped  with  hatf- 
head  protection 


Class  105  tank  cars 
<  18.500  gallons 


Tank  cars 
transporting 
Division  2.2 
laaterials 


Aluaintji  and  nickel 
tank  cars 


Tank  cars 
transporting 
thermally  reactive 
Materials 


Currently  authorized  in 
S;  179.105-5  and 
179.100-23 


Head  protection  not 
required 


Head  protection  not 
required 


Head  protection  not 
required 


Head  protection  not 
required 


Would  be  authorized 
by  f  173.31<a)(19) 


Full -head 

protection  uould  be 
required  by 
i  173.31<a)(19) 


FuU-» 

protection  tMuld  be 

required  by 

i  173.31(a)(19>(i) 


Full- 
protection  would  be 
required  by 
i  173.31(aH19)(ii) 


Full-head 

protection  would  be 
required  by 
i   173.31(a)(19)<ii) 


M/A 


10  years 


10  years 


10  years 


10  years 


Shell  prtactfon 


Tank  cars 
transporting 
■aterials  poisonous 
by  inhalation 


Sonie  require  shell 
protection 


Theraat  protection  wytttrnt 


r 


Would  be  required 
by  i  173.31(a)(21) 


10  yeara 


Division  2.1 


Division  2.2 


Thermal  protect ioi^i 
required,  except  for 
Class  DOT  105  ears  < 

18,500  gallons 


Thermal  protection  not 
required 


Would  be  required 
by  f  173.31(a)(20) 
based  on  an 
analysis 


Would  be  required 
by  I  173.31<a)(20) 
based  on  an 
analysis 


10  years 


10  years 


Coapffanca; 
Cptfan  f 


i/A 


10  years 


10  years 


S  years 


S^years 


S  years 


10  years 


10  years 
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stfETT  rcnwr 


OivUion  2J 


ThcnHlly  FMCtiv* 
iMt»r<als 


AltJiiraji  Md  n<ck*l 
taryc  car* 


Currwt 


protactton 


tarn  raqM<r«  tharwl 
protaction 


Tttaraal  protactfan  not 
raqufrad 


Mould  te  raqulrad 
by  i  17S.31(a)(20) 
en  an 
ilyaU 


yould  ba  raquirad 
by  i  ITS.SKaXZO) 


ityaU 


Would  ba  raqulrad. 


Cnapt  Ijhmi 
Option 'W 


10  yaara 


10  yaara 


10  yaara 


aralyaia.  if  tiia 
car  fa  carrying  • 
Claaa  2  or 

Illy  raactiva 
■lai 


CMiptl«nee» 
0B«an1» 


S  yaars 


S  yaara 


S  yaara 


Authordad  by  I  179.10S- 
S(a)(1> 


Uould  b*  prohlbitad 
by  if  173.S1(a)(21) 
wd  179.iaS-$. 


2  yaara 


2  yaara 


tmk  can  for  Ml  Batarfala 


Authoritad  for  carta<n 
■atariala 


Would  ba  prohfbitad 
by  I  171.102. 
Spaclal  rrowUfon* 
•72  and  174  and  by 
if  17S.3U  and 
173 .32S 


Inaadiataly 


lanadUtaly 


Crwdfatbar  cli 


Authoritad  for  cartain 
■atarUla 


Would  ba 
II  172.102. 
173.3U, 
173.323 


\n 


Variaa: 
Detail*  are 
el*e«her*  in 
thi*  chart 


V*ri**: 
Dataila  ar* 
eleeMher*  in 
thi*  chart 


gottoM  outUt  protacti 


Except  for  braafcaga 

groove*,  induatry 
requireaant*  only 


Mould  b*  required 
by  II  173.31(a>(22) 
md  179.20 


AAlt  Standard: 
iandiataly; 
all  other*: 
10  year* 


AAR  standard: 
iHwdiately; 
ell  ether*: 
10 


Protective  coatinge  en  inaulatad  tarfc  care 


Required,  except  for 
polyurethane  fooM,  by 
II  179.100-4(e)  end 
179.200-4(0) 


Would  be  required 
by  II  173.31(f)(3), 
179.100-4(0).  end 
179.200-4(0) 


conatruction: 
iaaadietely; 
existing  car*: 
»ir 


raquirea 
coaplete 
r«aoval  of  the 
tonic  jecket 


conetruction: 
iaaadiataly; 
exieting  cars: 
Hhen  repeir 
requirea 
coaplete 
raaoval  of  the 
tanic  jaclcet 
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•MFrrr 


fiumnt  tmftt 


— auf 


iltli 


I  rfaks 


Autfwffzad  \n  non- 
pr«Mur«  CIm«  DOT  111 
Mr* 


DOT  105S200U, 
Jack*t«d  n2S200U. 
or  112S340W 
pr«Mur«  tank  can 
would  b>  rtqulfd 


BtLUNG  CODE  491 0-«hC 


i 


10  yvars 


10  yMr« 


Substantive  comments  are  solicited 
on  the  appropriateness  of  these 
compliance  periods.  Comment  is  also 
requested  on  the  means  by  which 
proposed  compliance  rai^t  be 
scheduled,  e.g.,  through  a  requirement 
to  retront  at  the  next  retest  date,  at  a 
change  of  ownership,  or  when  a  tank  car 
is  changed  to  a  commodity  service  that 
requires  the  protection  afforded  by  any 
of  the  retrofits  proposed  in  this  notice. 

XI.  Review  by  Section 

Part  172 

Section  172.101.  In  the  Hazardous 

Materials  Table,  Special  Provision  23 

would  be  added,  in  Column  7,  of  the 

entries  for  the  following  thermally 

reactive  materials: 

Acetaldebyde 

Acrolein,  inhibited 

Acrylic  acid,  inhibited 

Acrylonitrile,  inhibited 

Butylacrylate 

Chloroprene,  inhibited 

Crotonaldehyde,  stabiUzed 

Dimethylaminoethyl  methacrylate 

Dimethylhydrazine,  unsymmetrical 

Dinitrotoluenes,  hquid 

Dinitrotoluenes,  molten 

Dinitrotoluenes,  solid 

Ethyl  acrylate,  Inhibited 

Ethyl  methaaylate 

Ethyl  nitrite  solutions 

Ethylene  oxide,  pure  or  with  nitrogen 

Ethyleneimine,  inhibited 

Hydrazine,  anhydrous  or  Hydrazine 
aqueous  solutions  with  more  than  64 
per  cent  hydrazine,  by  mass 

Hydrogen  cyanide,  anhydrous, 
stabilized 

Hydrogen  peroxide,  aqueous  solutions 
with  more  than  40  per  cent  but  not 
more  than  60  per  cent  hydrogen 
peroxide  tabillzed  as  necessary). 

Hydrogen  peroxide,  aqueous  solutions 
with  not  less  than  20  per  cent  but  not 
more  than  40  per  cent  hydrogen 
peroxide  (stabilized  as  necessary) 

Hydrogen  peroxide,  stabilized  or 
Hydrogen  peroxide  aqueous  solutions, 
stabilized  with  more  than  60  per  cent 
hydrogen  peroxide 


Isobutyl  acrylate 
Isoprene,  innibited 
Isopropyl  nitrate 
Methacrylic  acid,  inhibited 
Methacrylonitrile,  inhibited 
Methyl  acrylate,  inhibited 
Methyl  isopropenyl  ketone,  inhibited 
Methyl  methacrylate  monomer, 

inhibited 
Methyl  vinyl  ketone 
Motor  fuel  anti-knock  mixtures 
Nitroethane 
Propylene  oxide 
Propyleneimine,  inhibited 
Styrene  monomer,  inhibited 
Sulfur  trioxide,  inhibited 
Sulfur  trioxide,  iminhibited 
Vinyl  acetate,  inhibited  mixed  isomers 
Vinyl  ethvl  ether,  inhibited 
Vinyl  isobutyl  ether,  inhibited 
Vinyl  toluene,  inhibited 
Vinylidene  chloride,  inhibited 
Vinylpyridenes,  inhibited 
Vinyltrichlorosilane 

Section  172.102.  Special  Provision  23 
would  be  added  to  specify  that 
thermally  reactive  materials  must  be 
packaged  according  to  the  HMR.  Special 
Provision  B63  would  be  removed,  thus 
prohibiting  the  use  of  tank  cars  without 
head  protection  or  thermal  protection 
for  the  transportation  of  ethyl  chloride 
and  ethyl  methyl  ether. 

Part  173 

Section  173.31.  Several  changes 
would  be  made  to  this  section. 

Paragraph  (a)(14)  would  be  amended 
by  adding  a  new  requirement  that  all 
tank  cars  used  to  transport  a  PIH 
material  must  have  a  tank  test  pressure 
of  at  least  300  psi.  This  proposed 
requirement  is  consistent  with  other 
regulations  adopted  under  Docket  HM- 
181  for  PIH  liquids.**  Several  shipping 
names  appearing  in  current 
S  173.31(a){14)(l)  would  be  revised  for 
consistency  with  proper  shipping  names 
shovm  in  the  §  172.101  table. 

Several  new  paragraphs  would  be 
added. 


**For  further  information  se«  Perfonnanc*- 
Oriented  PackaglDg  Docket  HM-iai.  S9  FR  92402 
(Decunber  12. 1990). 


Proposed  paragraph  (a)(19)  would 
require  head  protection  for  all  tank  cars 
transporting  Class  2  materials  or 
thermally  reactive  materials  and  for  all 
tank  cars  constructed  from  aluminum 
and  nickel  plate.  v' 

Proposed  paragraph  {a)(20)  would 
require  a  thermal  protection  system  on 
tank  cars  transporting  Class  2  materials 
and  thermally  reactive  materials.  For 
thermally  reactive  materials,  the  rule 
would  require  sufficient  thermal 
protection  to  preclude  the  cargo  from 
reaching  the  point  of  decomposition  or 
polymerization.  As  discussed  in  the 
preamble,  the  need  for  a  thermal 
protection  is  based  on  an  analysis  of  the 
thermal  characteristics  of  the  cargo  and 
the  tank  car.  Taking  the  whole  system 
into  consideration,  certain  existing  tank 
cars  may  have  sufficient  thermal 
resistance  to  meet  these  requirements. 

Proposed  paragraph  {a)(21)  would 
require  shell  puncture  resistance 
protection  on  tank  cars  used  for 
transporting  PIH  materials. 

Proposed  paragraph  (a)(22)  would 
require  the  removal  of  internal  self- 
energized  manways  on  certain  tank  cars 
within  2  years. 

Proposed  paragraph  (a)(23)  would 
require  bottom  discontinuity  protection 
for  all  tank  cars.  The  proposed 
protection  requirements  would  conform 
to  paragraph  £9.00  and  ElO.OO  of  the 
AAR  Specifications  for  Tank  Cars,  M- 
1002. 

Proposed  paragraph  (a)(24)  would  be 
added  to  require  the  use  of  I)OT 
105S200W,  jacketed  112S200W.  or  non- 
jacketed  112S340W  specification  tank 
cars  for  HOCs  that  are  banned  from  land 
disposal  under  the  Environmental 
Protection  Agency  regulations  contained 
in  40  CFR  part  268. 

Proposea  paragraph  (f)(3)  would  be 
added  to  require  protective  coatings  for 
all  types  of  insulation  materials  if  the 
complete  jacket  is  removed  to  effect 
tank  car  repairs. 

Readers  should  be  aware  that  RSPA 
proposed  to  revise  and  restructure  the 
provisions  contained  in  current  §  173.31 
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under  Docket  HM-201,  58  FR  48485, 
September  16, 1993.  Therefore,  any 
changes  adopted  under  either  of  the  two 
dockets  would  be  made  consistent  with 
the  other  and  in  the  text  ultimately 
published  in  the  bound  volumes  of  the 
Code  of  Federal  Regulations. 

Section  173J14.  The  table  in 
paragraph  (c)  would  be  amended  by 
removing  the  individual  authorized  tank 
car  specifications  and  adding  the 
authorized  tank  car  classes.  This  change 
will  ensure  that  the  authorized  tank  car 
conforms  to  §  173.31(a)(14)  concerning 
tank  test  pressiu«.  The  notes  following 
the  table  would  also  be  amended  by 
removing  all  tank  car  "design 
requirements."  Only  those  notes  that 
apply  to  filling  limits  would  be  retained. 
Tlie  current  notes  foUowing  the  table  in 
§  173.314(c]  would  be  redesignated, 
revised,  or  removed  as  follows: 

Note  I,  no  change. 

Note  2  would  be  editorially  revised 
and  moved  to  proposed  §  173.314(n). 

Note  3  and  Note  4  would  be  revised 
and  moved  to  proposed  §  173.314(j), 
applicable  to  all  EKvision  2.1  (flammable 
gas)  materials. 

Note  5  would  be  editorially  changed 
for  clarity. 

Note  6  would  be  editcHially  revised 
and  moved  to  proposed  §  173.314(o). 

Note  7  would  be  removed.  This 
provision  allows  the  transportation  of 
muhi-unit-tank  cars  tanks  (ton 
containers)  by  rail  and  highway  only.  A 
provision  restricting  the  transport  of 
multi-unit  tank  car  tanks  by  air  is 
unnecessary  because  quantity 
limitations  for  these  commodities 
exceeded  the  maximum  allowed  by  air. 
RSPA  also  believes  there  is  no  valid 
reason  for  not  authorizing  the  transport 
of  these  units  by  water. 

Note  8  would  be  editorially  revised 
and  moved  to  proposed  §  173.314(1). 

Note  9  would  be  moved  to  proposed 
§  173.314(i)  and  made  applicable  to  all 
materials  with  a  Division  2.1  hazard. 

Note  10  would  be  editorially  revised 
and  moved  to  §  173.314(m). 

Note  1 1  would  be  editorially  revised 
and  included  in  proposed  §  173.314(m). 

Note  12  would  be  revised  and  the 
filling  density  requirements  would  be 
moved  to  proposed  Note  6,  and  the 
design  requirements  would  be  moved  to 
proposed  Sl73.314(k). 

Note  13  wo\ild  be  removed  to 
eliminate  duplication  of  the  marking 
requirements  prescribed  in  Special 
Provision  B12,  §§  173.314(aM5).  and 
172.332(a)(i)(i}. 

Note  14  would  be  removed  because  it 
is  not  referenced  in  the  table. 

Note  15  would  be  included  with 
certain  other  design  requirements 


appUcable  to  tank  cars  used  for  2.1 
materials  in  proposed  §  173.314(j). 

Note  16,  wniai  is  currently  reserved, 
would  be  removed. 

Note  17,  which  references 
§  173.314(g)  would  be  removed. 

Note  18  would  be  editorially  revised 
and  moved  to  proposed  Note  7. 

Note  19  would  be  editorially  revised 
and  moved  to  proposed  Note  8. 

Note  20  would  be  editorially  revised 
and  moved  to  proposed  Note  4. 

Note  21  would  be  editorially  revised 
and  moved  to  proposed  Note  3. 

Note  22,  referencing  the  requirements 
in  §  173.245,  would  be  incorporated  into 
the  table  under  the  entry  for  Division 
2.3,  Zone  A  materials. 

Note  23  and  Note  24  would  be 
removed  based  on  other  proposals  in 
this  notice  concerning  the  elimination 
of  grandfather  clauses. 

Note  25  would  be  editorially  revised 
and  moved  to  proposed  Note  2. 

Note  29  and  Note  30  would  be 
removed  based  on  other  proposals  in 
this  notice  concerning  the  elimination 
of  grand&ther  clauses. 

Section  173J23.  Paragraph  (c)(1) 
would  be  revised  to  require  DOT  105 
tank  cars  used  for  transporting  PQi 
materials  to  have  a  tank  test  pressure  of 
at  least  a  300  psi.  Authorization  for  the 
use  of  a  DOT  111J100W4  tank  car  would 
be  removed. 
Part  179 

Section  179.16.  Proposed  8 179.16 
containing  the  tank  head  puncture 
resistance  requirements  found  in 
current  §§  179.100-23  and  179.105-5 
would  be  added.  The  test  verification 
requirements  in  current  §  179.105-5(b) 
and  (c)  would  be  editorially  revised  and 
placed  In  a  new  Appendix  A  of  part 
179. 

Section  179.18.  Proposed  §179.18, 
containing  thermal  protection 
requirements  found  in  current 
§  179.105-4,  would  be  added.  Editorial 
revisions  would  be  made  for  clarity  and 
for  consistency  with  other  changes 
proposed  in  this  notice.  The  proposed 
regulatory  text  in  this  notice  references 
a  research  report  «'  that  contains  an 
analytical  thermal  model.  FRA  expects 
that  AAR  will  have  the  model  available 
on  a  computer  disc  by  the  time  any  final 
rule  is  is»ied  in  this  docket 

Section  179.20.  Proposed  §  179.20, 
containing  bottom  discontinuity 
protection  requirements,  would  be 
added.  As  proposed  in  this  notice, 
bottom  discontinuity  protection  must 
conform  to  paragraphs  £9.00  and  £10.00 
of  the  AAR  Specifications  for  Tank  Cars. 
M-1002. 


«')ohn«Mi.  MX.  op.  dt.  TwtptratuiM. 

PrMsuTM,  ate. 


Section  179J2.  Proposed  §  179.22 
would  be  added.  This  section  would 
consolidate  the  marking  requirements 
currently  in  §§179.100-21. 179.105-8. 
179.200-25,  and  179,203-3. 

Section  179.100-4.  This  section 
would  be  amended  by  removing  the 
phrase,  "except  that  a  protective  coating 
is  not  required  when  foam-in-plaoe 
insulation  that  adheres  to  the  tank  or 
jacket  is  applied"  at  the  end  of  the  first 
paragraph. 

Sectioi\  179.100-21.  The  marking 
requirements  contained  in  this  section 
would  be  consolidated  with  other 
marking  requirements  in  proposed  new 
§  179.22.  Therefore,  current  §  179.100- 
21  would  be  removed. 

Section  179.100-23.  The  head 
protection  requirements  contained  in 
this  section  would  be  moved  to 
proposed  §  179.16(d).  Therefore  current 
§  179.100-23  would  be  removed. 

Section  179.103-1.  Paragraph  (c), 
which  provides  that  a  manway  may  be 
located  other  than  at  the  top  of  the  tank, 
would  be  removed. 

Section  179.103-2.  Paragraph  (a) 
containing  manway  cover  requirements 
would  be  revised. 

Section  179.103-5.  Paragraph  (a)(1) 
would  be  revised  by  removing  the  first 
two  sentences,  thus  eliminating  the 
authorization  for  a  self-energizing 
manway  located  below  the  Uquid  level 
of  the  cargo  in  the  tank  car. 

Section  179.105.  Current  §§179.105- 
through  179.105-8  containing  special 
requirements  for  DOT  105S.  105J,  lllj, 
112S.  112J,  112T.  114S.  114J.  114T 
specification  tank  cars  would  be 
removed  because  they  are  unnecessary. 
The  applicable  requirements  concerning 
head  protection  and  thermal  protection 
would  ba  moved  to  proposed  §§  179.16, 
179.18,  and  a  new  Appendix  B  to  Part 
179  as  appropriate.  The  marking 
requirements  would  be  moved  to 
§179.22. 

Section  179.200-4.  This  section 
would  be  revised  by  removing  the 
phrase,  "except  that  a  protective  coating 
is  not  required  when  foam-in-place 
insulation  that  adheres  to  the  tank  or 
jacket  is  applied"  at  the  end  of  the  first 
paragraph. 

Section  179.200-25.  The  marking 
requirements  contained  In  this  section 
would  be  consohdated  with  other 
marking  requirements  in  proposed 
§  179.22.  Therefore,  current  §  179.200- 
25  would  be  removed. 

Section  179.200-27.  The  head 
protection  requirements  would  be 
contained  in  proposed  §  179.16. 
Therefore,  current  §  179.200-27  would 
be  removed. 

Section  179 JOS.  Cuirent  §  179.203-1 
throtigh  179.203-3  containing  special 
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requirements  for  DOT  111  tank  cars  are 
unnecessary  and  would  be  removed. 
The  restriction  in  paragraph  (c)  against 
the  use  of  DOT  111  tank  cars  built  after 
March  1, 1984,  for  the  transportation  of 
flammable  gases  or  ethylene  oxide 
would  be  incorporated  into  §§  173.314 
and  173.323.  The  applicable  head 
protection  and  thermal  protection 
requirements  would  be  contained  in 
proposed  §§  179.16  and  179.18, 
respectively.  Therefore,  current 
§  179.203-2  is  imnecessary  and  would 
be  removed.  The  marking  requirements 
would  be  moved  to  proposed  §  179.22. 

Xn.  Regulatory  Analysis  and  Notices 

A.  Executive  Order  12291  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rule  does  not  meet  the 
criteria  specified  in  section  1(b)  of 
Executive  Order  12291  and.  therefore,  is 
not  a  major  rule.  The  rule  is  not 
considered  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  FR 
11034}.  A  regulatory  evaluation  is 
available  for  review  in  the  Docket. 

The  main  benefit  foxmd  in  the 
regulatory  evaluation  is  that  head 
protection  and  thermal  protection 
would  reduce  the  risk  of  rare  but 
catastrophic  accidents.  The  materials 
and  tank  cars  selected  were  those  which 
posed  large  potential  risk,  even  if  their 
accident  history  has  not  shown  many 
accidents.  One  catastrophic  accident 
would  be  too  many. 

The  rule  would  significantly  reduce 
the  risk  of  fatalities  and  injuries  from 
releases  of  gases  and  volatile  Uquids 
that  are  PIH,  including  anhydrous 
ammonia,  and  from  explosive  reactions 
involving  ethylene  oxide  and  thermally 
reactive  materials.  The  release  or 
explosion  of  these  materials  have  the 
potential  to  affect  thousands  of  people 
in  uiban  and  suburban  areas.  Preventing 
just  one  major  release  or  explosion  in  a 
densely  populated  area  could  save  the 
lives  of  hundreds  of  people  and  amount 
to  hundreds  of  millions  of  dollars  in 
benefits.  By  reducing  the  risk  of 
fatalities,  the  proposal  would  also 
reduce  the  frequency,  magnitude,  and 
hence  the  cost  of  evacuations,  which 
can  affect  thousands  of  people  for  days. 
The  proposal  would  also  reduce  the 
frequency,  magnitude  and  cost  of 
transportation  delays  that  can  affect  rail 
and  highway  traffic  for  many  hours  or 
even  days. 

The  proposal  would  also  reduce  the 
risk  of  releasing  some  hazardous 
materials,  especially  Halogenated 
Organic  Compounds.  HOC's,  into  the 
environment  They  are  exceptionally 
costly  to  dean  up  once  released.  In  the 


first  year,  under  Option  A,  the  cost 
reduction  would  be  about  $490,000,  and 
the  cost  reduction  would  increase  to 
about  $4,900,000  in  the  tenth  and 
subsequent  years.  That  means  that  the 
reduction  in  cleanup  costs  alone  would 
more  than  offset  the  cost  of  the  proposal 
after  the  tenth  year. 

The  proposals  under  Option  A  in  the 
accompanying  Notice  of  Proposed 
Rulemaking  could  cost  up  to  $79 
million  in  discounted  costs  over  the  first 
10  years.  They  could  cost  up  to  $9.7 
million  in  the  first  year,  rising  to  $11.7 
million  in  the  tenth  year.  Each  year  after 
that  the  proposal  could  cost  up  to  $2 
million.  Option  B  would  cost  more. 

Costs,  in  some  cases,  have  been 
difficult  to  estimate  and,  because  of 
conservative  assumptions,  may 
significantly  overstate  actual  costs.  For 
example,  the  costs  of  additional 
protection  for  new  and  retrofit  tank  cars 
carrying  thermally  reactive  materials 
account  for  an  estimated  $7.3  million 
annually  or  about  $54.75  million,  or  69 
percent  of  total  discoimted  costs  under 
Option  A  over  10  years.  (Seventy-six 
percent  of  costs  when  the  weight 
penalty  is  excluded.) 

However,  these  costs  may  be 
significantly  overstated  because  it  has 
been  assumed  that  all  cars  canying 
thermally  reactive  materials  will  require 
additional  protection.  In  fact,  for  many 
tank  cars,  the  testing  of  the  tank  car  and 
the  cargo  at  the  given  performance 
specification  in  the  rule  may  require  no 
additional  thermal  protection  measures, 

The  relative  cost-effectiveness  of 
many  of  the  provisions  will  also  be 
influenced  by  the  actual  manner  in 
which  cars  removed  from  one  type  of 
service  cascade  into  other  types  of 
service.  Based  on  available  cwta, 
including  data  provided  by  commenters, 
the  DOT  seeks  to  determine  how  the 
requirements  of  this  rule  can  be  made 
most  cost-effective  while  substantially 
reducing  the  risk  of  sometimes  often 
rare  but  potentially  catastrophic 
accidents. 

B.  Executive  Order  12612 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism").  The  Hazardous 
Materials  Transportation  Act  (HMTA) 
contains  an  express  preemption 
provision  (49  App.  U.S.C  1804(a)(4)) 
that  preempts  State,  local,  and  bidian 
tribe  requirements  on  certain  covered 
subjects.  Covered  subjects  are: 

(1)  The  designation,  description,  and 
classification  of  hazard  materials; 

(2)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials; 


(3)  The  preparation,  execution,  and 
use  of  shipping  documents  pertaining  to 
hazardous  materials  and  requirements 
respecting  the  number,  content,  and 
placement  of  such  dociunents; 

(4)  The  written  notification, 
recording,  and  reporting  of 
unintentional  release  in  transportation 
of  hazardous  materials;  or 

(5)  The  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  materials. 
This  proposed  rule  concerns  design, 

•  manufacturing,  repairing,  and  other 
requirements  for  packages  represented 
as  qualified  for  use  in  the  transportation 
of  hazardous  materials. 

If  adopted  as  final,  this  rule  would 
preempt  any  State,  local,  or  Indian  tribe 
requirements  concerning  the^e  subjects 
unless  the  non-Federal  requirements  are 
"substantively  the  same"  (see  49  CFR 
107.202(d))  as  the  Federal  requirements. 

The  HMTA  (49  App.  U.S.C. 
1804(a)(5))  provides  that  if  DOT  issues 
a  regulation  concerning  any  of  the 
covered  subjects  after  November  16, 
1990,  DOT  must  determine  and  publish 
in  the  Federal  Register  the  effective  date 
of  Federal  preemption.  That  effective 
date  may  not  be  earlier  thun  the 
ninetieth  day  following  the  date  of 
isstiance.  RSPA  requests  comments  on 
what  the  effiective  date  of  Federal 
preemption  should  be  for  the 
requirements  in  this  proposed  rule  that 
concern  covered  subjects.  RSPA  lacks 
discretion  in  this  area,  and  preparation 
of  a  federahsm  assessment  is  not 
warranted. 

C.  Regulatory  Flexibility  Act 

Based  on  limited  information 
concerning  the  size  and  nature  of  the 
entities  likely  to  be  affected  by  this 
proposed  rule,  I  certify  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  major  impacts  of  this  rule  center  on 
tank  car  owners,  which  are  primarily 
large  corporations,  and  on  offerers  and 
transporters  of  hazardous  materials  in 
tank  cars.  This  certification  is  subject  to 
modification  as  a  result  of  a  review  of 
comments  received  in  response  to  this 
proposal. 

D.  Intermodalism/Modal  Diversion 

FRA  reviewed  the  proposals  in  this 
notice  to  investigate  their  potential  for 
diverting  rail  hazardous  materials  traffic 
to  truck.  FRA's  concern  was  that,  if 
diversion  was  liicely,  the  safety  impacts 
on  highway  transportation  would  need 
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to  be  studied  to  fulfill  the  Department's 
responsibility  for  multi-modal  systems 
safety.  The  study  examined  the  amount 
of  traffic  moving  by  rail,  the  average 
distance  each  chemical  moves, 
proportionate  rail  share,  and  the  number 
of  tank  cars  estimated  to  require 
modification  if  the  proposals  in  this  rule 
are  made  final.  The  study  concluded 
that,  for  most  commodities,  disruption 
to  rail  service  would  occur  if 
modification  were  required  within  one 
year.««  As  long  as  the  compliance  period 
exceeds  one  year.  FRA  believes  that 
sufficient  cars  will  be  available  to 
handle  the  projected  traffic  volumes.  A 
copy  of  FRA's  paper,  "Divertibility  of 
Certain  Hazardous  Materials,"  is 
available  in  the  docket  for  review  by 
interested  persons. 

E.  Paperwork  Beduction  Act 

The  information  collection 
requirements  contained  in  proposed 
§§  179.16  and  179.18  are  being 
submitted  to  the  OfSce  of  Management 
and  Budget  for  review  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3504(h)). 
Comments  on  the  collection  of 
Information  should  be  sent  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC.  Attention:  Desk  Officer 
for  the  Department  of  Transportation. 
Comments  must  reference  the  tide  of 
this  notice,  "Crashworthiness  Protection 
Requirements  for  Tank  Cars." 

F.  Regulatory  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
Usted  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  pubhshes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects 

49  CFR  Part  172 

Hazardous  materials  transportation, 
Hazardous  waste,  Labels,  Markings, 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  173 

Hazardous  materials  transportation, 
Packaging  and  containers.  Radioactive 


**C}f  the  many  commodities  affected  by  this 
proposal,  28  of  those  moving  in  the  largest  volume 
wei«  selected  for  examioation;  27  of  the  28 
commodiues  studied  showed  a  relative  insensitivity 
10  diversion,  at  least  as  caused  by  the  proposals  in 
this  notice.  The  remaining  commodity,  hydrogen 
cyanide,  is  not  anthorized  to  move  in  a  cargo  tank 
Of  a  portable  tank. 


materials.  Reporting  and  recordkeeping 
requirements,  Uraniiun. 

49  CFR  Part  179 

Hazardous  materials  transportation, 
Railroad  safety,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  49 
CFR  chapter  I  would  be  amended  as 
follows: 

PART  172— HAZARDOUS  MATERIALS 
TABLE,  SPECIAL  PROVISIONS, 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION,  AND 
TRAINING  REQUIREMENTS 

1.  The  authority  citation  for  part  172 
would  continue  to  read  as  follows: 

Authority:  49  App.  U.S.C  1803, 1804, 
1805, 1808;  49  CFR  part  1.  unless  otherwise 
noted. 

S  172.101    [Amended] 

2.  In  the  S  172.101  Hazardous 
Materials  Table,  the  following  changes 
are  made. 

a.  For  the  following  entries.  Special 

Provision  "23"  would  be  added  in 

Column  (7),  in  appropriate  numeric 

sequence: 

Acetaldehyde 

Acrolein,  inhibited 

Acrylic  acid,  inhibited 

Acrylonitrile,  inhibited 

Butylacrylate 

Chloroprene,  inhibited 

Crotonaldehyde.  stabilized 

Dimethylaminoethyl  methacrylate 

Dimethylhydrazine,  unsymmetrical 

Dinitrotoluenes,  liquid 

Dinitrotoluenes,  molten 

Dinitrotoluenes,  solid 

Ethyl  acrylate,  inhibited 

Ethyl  methacrylate 

Ethyleneimine,  inhibited 

Hydrazine,  anhydrous  or  Hydrazine 
aqueous  solutions  with  more  than  64 
percent  hydrazine  by  mass 

Hydrogen  cyanide,  anhydrous, 
stabilized 

Hydrogen  peroxide,  aqueous  solutions 
with  more  than  40  per  cent  but  not 
more  than  60  percent  hydrogen 
peroxide  (stabilized  as  necessary) 

Hydrogen  peroxide,  aqueous  solutions 
with  not  less  than  20  percent  but  not 
more  than  40  percent  hydrogen 
peroxide  (stabilized  as  necessary) 

Hydrogen  peroxide,  stabilized  or 
Hydrogen  peroxide  aqueous  solutions, 
stabilized  with  more  than  60  percent 
hydrogen  peroxide 

Isobutyl  acrylate 

Isoprene,  inhibited 

Isopropyl  nitrate 

Methacrylic  acid,  inhibited 

Methyl  acrylate,  inhibited 


Methyl  isopropenyl  ketone,  inhibited 
Methyl  methacrylate  monomer. 

inhibited 
Methyl  vinyl  ketone 
Motor  fuel  anti-knock  mixtures 
Nitroethane 
Propylene  oxide 
Propyleneimine,  inhibited 
Styrene  monomer,  inhibited 
Sulfur  trioxide,  inhibited 
Sidfur  trioxide,  uninhibited 
Vinyl  acetate,  inhibited 
Vinyl  ethyl  ether,  inhibited 
Vinyl  isobutyl  ether,  inhibited 
Vinyl  toluene,  inhibited  mixed  isomers 
Vinyhdene  chloride,  inhibited 
Vinylpjnridenes,  inhibited 
Vinyltrichlorosilane 

b.  For  the  entry  "Ethylene  oxide,  pure 
or  with  nitrogen".  Special  Provision 
"23"  would  be  added  in  Column  (7),  in 
appropriate  numeric  sequence. 

c.  For  the  entries  "Ethyl  nitrite 
solutions"  and  "Methacrylonitrile, 
inhibited",  Special  Provision  "23" 
would  be  added  in  Column  (7),  in 
appropriate  numeric  sequence. 

3.  In  §  172.102,  in  paragraph  (c)(1). 
Special  Provision  23  would  be  added  in 
proper  numeric  sequence,  to  read  as 
follows: 

1172.102    Special  provisions. 


(c)-     •     • 
(D*    •    • 

Code/Special  Provisions 

•         •         •         •         • 

23    This  material  is  thermally  reactive  and 
must  be  packaged  as  such  under  the 
provisions  of  this  subchapter. 


S  172.102    [Ainandedl 

4.  In  addition,  in  §  172.102.  in 
paragraph  (c)(3).  Special  Provision 
"B63"  would  be  removed. 

PART  173— SHIPPERS-GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

5.  The  authority  citation  for  part  173 
would  continue  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803, 1804. 
1805. 1806. 1807, 1808;  1817;  49  CFR  part  1, 
unless  otherwise  noted. 

6.  In  §  173.31,  paragraph  (a)(14) 
would  be  revised  and  paragraphs  {a)(19) 
through  (a)(24),  and  (f)(3)  would  be 
added  to  read  as  follows: 

1 173.31    Qualification,  maintenanca,  and 
uaa  of  tank  car*. 

(a)-    •    • 

(14)  Tank  test  pressure  must  be  equal 
to  or  greater  than  the  greatest  of  the 
following: 

(i)  Except  for  shipments  of  anhydrous 
hydbogen  chloride,  refrigerated  Uquid; 
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caibon  dioxide,  refrigerated  liquid; 
eth)dene,  refrigerated  liquid:  hydrogen; 
or  vinyl  fluoride,  133  percent  of  the  sum 
of  lading  vapor  pressure  at  the  reference 
temperature  of  46*C  (115°F)  for  non- 
insiUated  tank  cars  or  41"*C  (105T)  for 
insulated  tank  cars  plus  static  head, 
plus  gas  padding  pressure  in  the  vacant 
space  of  tank  car; 

(ii)  133  percent  of  the  maximum 
loading  or  vmloading  pressure, 
whichever  is  greater, 

(ill)  300  p.s.i.  for  materials  that  are 
poisonous  by  inhalation; 

(iv)  The  minimum  pressure 
prescribed  by  the  specification  in  Part 
179  of  this  subchapter;  or 

(v)  The  minimum  test  pressure 
prescribed  for  the  specific  hazardous 
material  in  the  apphcable  packaging 
section  in  Subpart  F  or  Subpart  G  of  this 
part. 

(19)  Tank  head  puncture  resistance 
requirements.  The  following  tank  cars 
must  have  a  tank  head  puncture 
resistance  system  meeting  the 
requirements  of  §  179.16  of  this 
subchapter,  or  a  tank  head  puncture 
resistance  system  meeting  the 
requirements  of  Part  179  of  this 
subchapter  in  effect  at  the  time  of 
installation. 

(i)  Except  as  otherwise  provided  in 
this  section,  tank  cars  used  for 
transporting  Class  2  materials  must 
conform  to  the  requirements  of  §  179.16 
of  this  subchapter.  Tank  cars  used  for 
transporting  Class  2  materials  that  did 
not  require  a  tank  head  puncture 
resistance  system  prior  to  (EFFECTIVE 
DATE  OF  FINAL  RULE]  must  have  a 
tank  head  punctiu«  resistance  system 
installed  that  conforms  to  the 
requirements  of  §  179.16  of  this 
subchapter  no  later  than  (10  YEARS 
FROM  EFFECTIVE  DATE  OF  FINAL 
RULEl. 

(ii)  Tank  cars  that  are  used  for 
transporting  thermally  reactive 
materials  or  that  are  constructed  of 
aluminum  or  nickel  plate  must  have  a 
tank  head  puncture  resistance  system 
conforming  to  the  requirements  of 
§  179.16  of  this  subchapter  no  later  than 


(10  YEARS  FROM  EFFECTIVE  DATE 
OF  FINAL  RULE). 

(20)  Thermal  protection  requirements. 
With  the  exception  of  Class  DOT  107A 
tank  cars,  tank  cars  used  for  transporting 
Class  2  materials  or  thermally  reactive 
materials  must  conform  to  the 
requirements  of  §  179.18  of  this 
subchapter.  In  addition,  tank  cars  used 
for  transporting  thermally  reactive 
materials  must  have  sufficient  thermal 
resistance  to  prevent  the  cargo  within 
the  tank  car  from  reaching  the 
temperature  of  decomposition  or 
polymerization  within  a  100-minute 
pool  fire  or  a  30-minute  torch  fire.  The 
use  of  computer  assisted  thermal 
modeling  is  an  acceptable  approach  for 
analyzing  the  fire  effects  on  the  tank  car. 
Tank  cars  used  for  transporting  a  Class 

2  material  or  a  thermally  reactive 
material  that  did  not  require  a  thermal 
protection  system  prior  to  (EFFECTIVE 
DATE  OF  FINAL  RULE]  must  have  a 
thermal  protection  system  installed  that 
conforms  to  the  requirements  of 
§  179.18  of  this  subchapter  no  later  than 
(10  YEARS  FROM  EFFECTIVE  DATE 
OF  FINAL  RULE). 

(21)  Shell  puncture  resistance 
requirements  for  materials  poisonous  by 
inhalation.  In  addition  to  the 
requirements  of  paragraph  (a)(20)  of  this 
section,  each  tank  car  used  for 
transporting  a  material  that  is  poisonous 
by  inhalation  must  have  a  jacket  that 
conforms  to  §  179.100-4  of  this 
subchapter.  Bottom  outlets  are  not 
authorized.  Tank  cars  that  did  not 
require  a  tank  jacket  prior  to 
[EFFECTIVE  DATE  OF  FINAL  RULE] 
must  have  a  tank  jacket  installed  that 
conforms  to  the  requirements  of 

§  179.100-4  of  this  subchapter  no  later 
than  (10  YEARS  FROM  EFFECTIVE 
DATE  OF  FINAL  RULE). 

(22)  Self-energized  manways.  Tank 
cars  constructed  before  [EFFECTIVE 
DATE  OF  FINAL  RULE]  with  a  self- 
energized  manway  located  below  the 
liquid  level  of  the  lading  must  have  the 
self-energized  manway  removed  no  later 
than  [2  YEARS  FROM  EFFECTIVE 
DATE  OF  FINAL  RULE]. 

(23)  Bottom  discontinuity  protection. 
Tajok  cars  must  have  bottom 


discontinuity  protection  that  conforms 
to  the  requirements  of  E9.00  and  ElO.OO 
of  the  AAR  Specifications  for  Tank  Cars. 
Tank  cars  that  do  not  require  bottom 
discontinuity  protection  \mder  the 
terms  of  Appendix  Y  of  the  AAR 
Specifications  for  Tank  Cars  as  of 
(EFFECTIVE  DATE  OF  FINAL  RULE] 
must  conform  to  these  requirements  no 
later  than  (10  YEARS  FROM 
EFFECTIVE  DATE  OF  FINAL  RULE]. 

(24)  Halogenated  organic  compounds 
forbidden  from  land  disposal. 
Notwithstanding  any  otner  requirement 
of  this  subchapter,  tank  cars  used  for  the 
transportation  of  HOCs  that  are 
forbidden  from  land  disposal  imder  EPA 
regulations  contained  in  40  CFR  Part 
268,  must  conform  to  a  DOT  105S200\V. 
DOT  112S200W  writh  a  jacket  that 
conforms  to  §  179.100-4  of  this 
subchapter,  or  DOT  112S340W 
specification  tank  car  no  later  than  (10 
YEARS  FROM  EFFECTIVE  DATE  OF 
FINAL  RULE]. 

(f)*   •  • 

(3)  Protective  coatings.  Unless  the 
exterior  tank  car  shell  or  interior  tank 
car  jacket  has  a  protective  coating,  after 
a  repair  that  requires  the  complete 
removal  of  the  tank  car  jacket,  the 
exterior  tank  car  shell  and  tixe  Interior 
tank  car  jacket  must  have  a  protective 
coating  applied  to  prevent  the 
deterioration  of  the  tank  shell  and  tank 
jacket. 

7.  In  §  173.314,  the  section  heading 
and  paragraph  (c)  would  be  revised  and 
paragraphs  (j)  through  (o)  would  be 
added  to  read  as  follows: 

§  1 73.31 4    Comprassed  gases  in  tank  cara 
and  muKi-unK  tank  cart. 


(c)  Authorized  gasses,  filling  limits  for 
tank  cars.  A  compressed  gas  in  a  tank 
car  or  a  multi-unit  tank  car  must  be 
offered  for  transportation  in  accordance 
with  §  173.31  and  this  section.  The 
named  gases  must  be  loaded  and  offiered 
for  transportation  in  accordance  with 
the  following  table: 

BHXMG  CODE  4»10-«0-r 
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Proper  ahippina 


<a,  arltydroua,  or 
ia 


^^m  Mlutiona  >  SO  pcrcant 


lia  Mlutiona  Hith  >  3S  percant  i 
Ar9on,  coi^tssed 
■oron  tricltlorlda 

Carbon  dioiida,  rvfrigaratad  llcpjid 
Chlorina 

Chlorine  trifluortde 

Chlorina  pcntaf luoride 

Oi«athylaiina,  anfiydroui 

OiMathyiathar 

Oinitrogan  tatroaida,  inMbitad 


^taby 


Division  2.1 
this  tabla. 


itariala  not  apacifically  idcntiflad  in 


Oivicion  2.2  aaterials  not  apacifically  identifiad  in 
this  tabla. 

Di vision  2.3  Zona  A  asterials  not  spacifically 
idantifiad  in  this  tabla. 

Diviaion  2.5  Zona  I  aatariala  not  spacifically 
idantifiad  in  this  t^ta. 

Division  2.3  Zona  C  aatariala  not  apacifically 

idantifiad  in  this  tabla. 

Division  2.3  Zona  0  aatariala  not  spacifically 
idantifiad  in  thia  tabla. 


ttj 


t^laaina 

NaliuB,  coaiprassad 

ttydrogan 

Hydrogen  chloride,  rafrigaratad  liquid 

Nydrogan  aulphida.  liquified 

Methyl  saline,  anhydroua 

Methyl  broside 

Methyl  chloride  ^ 

Methyl  aercsptan 

■itrogan,  cos^essed 

Hitroayl  chloride 

Mitroua  exide,  refrigerated  liquid 

Oxygen,  coa^essed 

Phosgene 

Sulfur  dioxide,  liqjiflad 

Sulfuryl  fluoride 

Vinyl  fluoride.  Inhibited 


Outage  and 

fillir«  liaita 

Caae  Mote  1) 


Note  2 

Mote  3 
Mote  3 
Note  4 
Mete  3 
Mote  S 
Mote  A 
12S 

Mote  3 
Mote  3 
Mote  3 
Mote  3 
Mote  3 
Mote  3 

Mote  3 

Mone 

Mote  3 

Mote  3 

Note  3 

Note  3 


Authorlted  tank  car 
claaa 


10S.  112.  1U 

106 

105,  109.  112.  114 

107 

105,  106 
105 

105 
106 

106,  110 

106,  110 

105,  106.  112 

105.  106,  110 

105,  106.  110 

105.  106.  110,  112, 
114 

105,  106,  109,  110, 
112,  114 

See  I  173.245 


105.  106.  110,  112, 
114 

105,  106.  110,  112. 
114 

105,  106,  109,  110, 
112,  114 

105,  106,  110,  112, 
114 


Mote  4 

107 

Mot*  4 

107 

Mote  7 

105 

68 

106 

Mote  3 

t05. 

106, 

112 

Mote  3 

105, 

106 

Mote  3 

105, 

106, 

1121 

Mote  3 

105. 

106 

Mote  4 

107 

124 

105 

110 

106 

Mote  S 

105 

Note  4 

107 

Mot*  3 

106 

125 

1». 

106. 

110 

120 

10S 

Mote  8 

105 
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Notes: 
..i^i.T5°  o""^  ^^""'^  ^\  liquefied  gases  is  hereby  defined  as  the  weight  of  gas  in  the  tank  to  the  weiflht  of  water  tlie  tank 
Sis  3^77  kM^S'S^^dt  "''"  "^""^  of  the  tank  in  pounds,  the'teight'of  one  gallon  of  water  aris.fs  T{60  VHS 

2  TJe  liquefied  gas  must  be  so  loaded  so  that  the  outage  is  at  least  two  percent  of  the  total  capacity  of  the  tank  at  the  reference 
temperature  of  46  »C  (115  °F.)  for  non-insulated  tanks  and  41  "C  (105  'F.)  for  Insulated  tanks  lanx  at  me  n  terence 

3  The  requirements  of  §173.24b(a)  apply.  aiou  uui«,. 

fh«.\  TJnV^^r^^r^'^v,  "'  ^^''M^vl'r    °^?  '°  ""^  non-insulated  tank  car  may  not  exceed  7/10  of  the  marked  test  pressure,  except 
(l30T)^ea^taS  '"™        °  pressure  10  percent  in  excess  of  the  marked  maximum  gas  pressure  at  51.44  'C 

5  The  liquid  portion  of  the  gas  at  - 17.77  "C  (0  "F.)  must  not  completely  fill  the  tank. 

6  The  maximum  permitted"  filling  density  is  125  percent.  The  quantity  of  chlorine  loaded  into  a  single  unit-tank  car  laav  not 
loaded  m  excess  of  the  normal  lading  weights  nor  in  excess  of  81.65  Mg  (90  tons) 

8    tlr^Zl^^^J°Jl^\^"'^''\'^''^'^  ^^  ^  '^'^  P^"^  °i  ^20.53  kPa  (90  psig).  when  offered  for  transportation. 
8    59.6  percent  maximum  to  53.6  percent  minimum  at  a  test  pressure  of  723.95  kPa  (105  ps^).  when  offered  for  transportation 


be 


[ )  Special  requirements  for  flammable 
gases  For  single  unit  tank  cars,  interior 
pipes  of  loading  and  unloading  valves, 
sampling  devices,  and  gaging  devices 
with  an  opening  for  the  passage  of  the 
cargo  exceeding  1.52  mm  [0.060  inch) 
diameter  must  he  equipped  with  excess 
flow  valves.  For  single  unit  tank  cars 
constructed  before  December  30, 1971. 
gaging  devices  must  conform  to  this 
paragraph  no  longer  than  [10  YEARS 
FROM  EFFECTIVE  DATE  OF  FINAL 
RULE].  The  protective  housing  cover 
must  be  provided  with  an  opening,  with 
a  weatherproof  cover,  above  each  safety 
relief  valve  that  is  concentric  with  the 
discharge  of  the  safety  relief  valve  and 
that  has  an  area  at  least  equal  to  the 
valve  outlet  area.  Class  109  tank  cars 
and  tank  cars  manufactured  from 
aluminum  or  nickel  plate  are-not 
authorized. 

(k)  Special  requirements  for  chlorine. 
The  requirements  of  §  173.31(a)(20)  do 
not  apply.  Tank  cars  built  after 
September  30. 1991.  must  have  an 
insulation  system  consisting  of  5.08  cm 
(2  inches)  glass  fiber  placed  over  5.08 
era  (2  inches)  of  ceramic  fiber.  Tank  cars 
must  have  excess  flow  valves  on  the 
interior  pipes  of  liquid  discharge  valves. 
Tank  cars  constructed  to  a  DOT 
105A500W  specification  may  be  marked 
as  a  DOT  105A300\V  specification  with 
the  size  and  type  of  safety  rehef  valves 
required  by  the  marked  specification. 

0)  Special  requirements  for  hydrogen 
sulphide.  Each  multi-unit  tank  car  must 
be  equipped  with  adequate  safety  refief 
devices  of  the  fusible  plug  type  having 
a  yield  temperature  not  over  76.66  °C 
(170  "F.).  and  not  less  than  69.44  "^  (157 
"F.).  Each  device  must  be  resistant  to 
extrusion  of  the  fusible  alloy  and  leak 
tight  at  55  "C  (130  "F.).  Each  valve  outlet 
must  be  sealed  by  a  threaded  soUd  plug. 
In  addition,  all  valves  must  be  protected 
by  a  metal  cover. 

(m)  Special  requirements  for  nitrosyl 
chloride.  Single  imit  tank  cars  and  their 
associated  service  equipment,  such  as 
venting,  loading  and  imloading  valves, 
and  safety  rehef  valves,  must  be  made 


of  metal  or  clad  with  a  material  that  is 
not  subject  to  rapid  deterioration  by  the 
lading.  Multi-imit  tank  car  tanks  must 
be  nickel  clad  and  have  safety  rehef 
devices  incorporating  a  fusible  plug 
having  a  yield  temperature  of  79.44  °C 
(175  °F.).  Safety  relief  devices  must  be 
vapor  tight  at  54,44  "C  {130  °F.). 

(n)  Special  requirements  for  hydrogen 
chloride.  Each  tank  car  must  be 
equipped  with  one  or  more  safety  reUef 
devices.  The  discharge  outlet  for  each 
safety  rehef  device  must  be  connected  to 
a  manifold  having  a  non-obstructive 
discharge  area  of  at  least  1.5  times  the 
total  discharge  area  of  the  safety  relief 
devices  connected  to  the  manifold.  All 
manifolds  must  be  connected  to  a  single 
common  header  having  a  non- 
obstructed  discharge  pointing  upward 
and  extending  above  the  top  of  die  car. 
The  header  and  the  header  outlet  must 
each  have  a  non-obstructive  discharge 
area  at  least  equal  to  the  total  discharge 
area  of  the  manifolds  connected  to  the 
header.  The  header  outlet  must  be 
equipped  with  an  ignition  device  that 
will  instantly  ignite  any  hydrogen 
discharged  through  the  safety  relief 
device. 

(o)  Special  requirements  for  carbon 
dioxide,  refrigerated  liquid  and  nitrous 
oxide,  refrigerated  liquid.  The 
requirements  of  §  173, 3 1(a) (20)  do  not 
apply.  Each  tank  car  must  have  an 
insulation  system  so  that  the  thermal 
conductance  is  not  more  thai  0.03  B.t.u, 
per  square  foot  per  hour,  per  degree 
fahrenheit  temperature  differential. 
Each  tank  car  must  be  eqtiipped  with 
one  safety  relief  valve  set  to  open  at  a 
pressure  not  exceeding  75  percent  of  the 
tank  test  pressure  and  one  rupture  disc 
set  to  function  at  a  pressure  less  than 
the  tank  test  pressure.  The  discharge 
capacity  of  each  safety  relief  device 
must  be  sufficient  to  prevent  building 
up  of  pressure  in  the  tank  in  excess  of 
82,5  percent  of  the  test  pressure  of  the 
tank.  Tanks  must  be  equipped  with  two 
regulating  valves  set  to  open  at  a 
pressure  not  to  exceed  350  psi  on  DOT 
105A500W  tanks  and  at  a  pressure  not 
to  erxceed  400  psi  on  DOT  105A600W 


tanks.  Each  regulating  valve  and  safety 
relief  device  must  have  its  final 
dischai^e  piped  to  the  outside  of  the 
protective  housing, 

8.  In  §  173.323.  paragraph  (cHD 
would  be  revised  to  read  as  follows: 

SI 73.323    Ethylene  oxide. 

(c)*   •   • 

(1)  TanJc  cars.  Class  DOT  105  tank 
cars.  Notwithstanding  the  requirements 
of  §  173.31(a)(14)  of  this  subchapter, 
each  tank  car  must  have  a  tank  test 
pressiue  of  at  least  300  psi  no  later  than 
[10  YEARS  FROM  EFFECTIVE  DATE 
OF  FINAL  RULE], 


PART  179— SPECIFICATIONS  FOR 
TANK  CARS 

9,  The  authority  citation  for  part  179 
would  continue  to  read  as  follows: 

Authority:  49  App,  U.S.C  1803. 1804, 
1805, 1806, 1808;  49  CFR  part  1.  unless 
otherwise  noted. 

10.  Section  179,16  would  be  added  to 
read  as  follows: 

S  179.16    Tank  head  puncture  resistance 
systems. 

(a)  Performance  standard.  When  the 
regulations  in  this  subchapter  require  a 
tank  head  puncture  resistance  system, 
the  system  shall  be  capable  of 
sustaining,  without  any  loss  of  cargo. 
cotM)ler-to-tank  head  impacts  at  relative 
car  speeds  of  18  mph  when: 

(IjVThe  weight  of  the  impact  car  is  at 
least  119,294.79  kg  (263,000  pounds); 

(2)  The  impacted  tank  car  is  coupled 
to  one  or  more  backup  cars  that  have  a 
total  weight  of  at  least  217.724,33  kg 
(480.000  poimds)  and  the  hand  brake  is 
applied  on  the  first  car;  and 

(3)  The  impacted  tank  car  is 
pressurized  to  at  least  100  psf! 

(b)  Compliance  with  the  requirements 
of  paragraph  (a)  of  this  section  shall  be 
verified  by  full  scale  testing  according  to 
Appendix  A  of  this  part  or  by  installing 
full  head  shields  or  full  tank  head 
jackets  on  each  end  of  the  tank  car 
conforming  to  the  following — 
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(1)  Th  tank  head  puncture  resistance 
svstem  must  be  at  least  v^inch  thkk, 
shaped  to  the  contour  of  the  tank  head 
ana  made  from  steel  having  a  tensile 
strength  greater  than  55,000  psi. 

(2)  The  securement  of  the  tank  head 
puncture  resistance  system  must  meet 
the  impact  test  requirements  of  the  AAR 
Specifications  for  Tank  Cars,  paragraph 
AAR  24-5. 

(3)  The  woikmanship  requirements  of 
the  AAR  Speofications  for  Design, 
Fabrication  and  Construction  of  Freight 
Cars  apply. 

11.  Section  179.18  would  be  added  to 
read  as  follows: 

(i7a.18    nMmwl  protection  eystwiM. 

(a)  Performance  standard.  When  the 
regulations  in  this  subchapter  require 
thermal  protection  on  a  tank  car,  the 
tank  car  must  have  sufficient  thermal 
resistance  that  an  analysis  conforming 
to  paragraph  (b)  of  this  section  shows 
that  there  will  be  no  release  of 'any  cargo 
within  the  tank  car.  except  release 
through  the  safety  relief  valve,  when 
subjected  to: 

(1)  A  pool  fire  for  100-minutes;  and 

(2)  A  torch  fire  for  30-minutes. 

(b)  Thermal  Analysis.  (1)  Compliance 
with  the  reqiiirements  of  paragraph  (a) 
of  this  section  shall  be  verified  by 
modelling  the  fire  effects  on  the  entire 
surfece  of  the  tank  car  according  to  the 
procedures  outlined  in  [a  future 
document  for  incorporation  by  reference 
based  on  "Temperatures,  Pressures  and 
Liquid  Levels  of  TaiUc  Cars  Engulfed  in 
Fires".  NTIS  DOT/FRA/OR&I>-a4/08.11, 
(1984),  Federal  Railroad 
Administration.  Washington  D.C.].  The 
analysis  must  also  consider  the  fire 
effacts  on  and  the  heat  flux  through  tank 
discontinuities,  protective  housings, 
underfraines,  metal  jackets,  insulation, 
and  thermal  protection.  A  complete 
record  of  each  ai>alysis  shall  be  made, 
retained  and,  upon  request,  made 
available  for  inspection  and  copying  by 
an  authorized  representative  of  the 
Department. 

(2)  When  the  analysis  shows  the 
thermal  resistance  of  the  car  does  not 
conform  to  paragraph  (a)  of  this  section, 
the  thermal  resistance  of  the  car  must  be 
increased  by  using  a  Usted  material 
under  paragraph  (c)  of  this  section  or  by 
testing  an  unlisted  system  and  verifying 
it  according  to  appendix  B  of  this  part. 

(c)  Systems  that  no  longer  require  test 
verification.  RSPA  maintains  a  list  of 
thermal  protection  systems  that  comply 
with  the  requirements  of  Appendix  B  of 
this  Part  and  that  no  longer  require  test 
verification.  Information  necessary  to 
equip  tank  cars  with  one  ol  these 
systems  is  available  in  the  Dockets  Unit, 
room  8421,  Research  and  Special 


Programs  Administration.  400  Seventh 
Street,  SW..  Washington.  DC  20S90- 
0001,  between  the  hours  of  8  a.m.  and 
5  pjB..  Monday  thrtnigh  Friday. 

(d)  Exterior  tank  car  color. 
Notwithstanding  the  provisions  of 
S  179.101-1(8)  Table.  Note  4.  each  DOT 
112  and  114  specification  tank  car 
equipped  with  a  thermal  protection 
system  that  compUes  with  the 
requirements  of  paragraph  (a)  of  this 
section  is  not  required  to  be  painted 
white. 

12.  Section  179.20  would  be  added  to 
read  as  follows: 

1179.20    Service  equipment;  protedkMi 
systems. 

If  an  applicable  tank  car  specification 
authorizes  location  of  filling  or 
discharge  connectioiM  in  the  bottom 
shell,  the  connectlans  must  be  designed, 
constructed,  and  protected  according  to 
paragraphs  E9.00  and  ElO.OO  of  the  AAR 
Specifications  for  Tank  Cars,  M-1002. 

13.  Section  179.22  would  be  added  to 
read  as  follows: 

1179.22    Martdng. 

In  addition  to  any  other  marking 
reouirement  in  this  subchapter,  the 
following  marking  reqtiirem«Dt8  apply; 

(a)  Eadi  tank  car  must  be  marked 
according  to  the  requirements  in 
Appendix  C  of  the  AAR  Spedficationa 
for  Tank  Cars. 

(b)  Each  tank  car  that  is  equipped 
with  a  tank  head  puncture  resistance 
system  must  have  the  letter  "S" 
substituted  for  the  letter  "A"  in  the 
specification  marking. 

(c)  Each  tank  car  that  is  equipped 
with  a  tank  head  puncture  resistance 
system  and  a  thermal  protection  system 
enclosed  in  a  metal  jacket  must  have  the 
letter  "J"  substituted  for  the  letter  "A" 
or  "S"  in  the  specification  marking. 

(d)  Each  tank  car  that  is  equipped 
with  a  tank  head  pimcture  resistance 
system  and  a  non-jacketed  thermal 
protection  system  must  have  the  letter 
"T"  substituted  for  the  letter  "A"  or  "S" 
in  the  specification  marking. 

14.  In  §  179.160-4,  in  paragraph  (a), 
the  last  sentence  would  be  amended  by 
removing  the  phrase  "except  that  a 
protective  coating  is  not  required  when 
foam-in-place  insulation  that  adheres  to 
the  tank  or  jacket  is  applied". 

15.  In  §179.103-1,  paragraph  (c) 
would  be  removed  and  reserved. 

16.  In  §  179.103-2,  paragraph  (a) 
would  be  revised  to  reed  as  follows: 

f  179.103-2    ItemMsy  cover. 

(a)  Manway  cover  must  be  of 
apivofved  design. 


17.  In  S  179.103-S.  paragraph  (a)(1) 
wrould  be  amended  by  removing  the  first 
two  sentences. 

18.  In  §  179.200-4,  hi  paragraph  (a), 
the  last  sentence  would  be  amended  by 
removing  the  phrase  ",  except  that 

Sirotective  coating  is  not  required  when 
oam-in-place  insulation  that  adheres  to 
the  tank  or  iacket  is  apphed". 

19.  In  adaltion  to  the  amendments  set 
forth  above,  part  179  would  be  amended 
by  removing  the  folloviring  sections: 
§179.100-21 

§179.100-23 

§179.105 

§179.105-1 

§179.105-2 

§  179.105-3 

§179.105-4 

§  179.105-5 

§179.105-6 

§179.105-7 

§  179.105-8 

§  179.200-25 

§179.200-27 

§179.203 

§179.203-1 

§179.203-2 

§179.203-3 

20.  Appendix  A  to  part  179  would  be 
added  to  read  as  follows: 

Appendix  A  to  Part  179— Procedures 
for  Tank  Head  Puncture  Resistance 
Test 

This  test  procedure  Is  designed  to 
verify  the  integrity  of  new  or  untried 
tank  head  puncture  resistance  systems 
and  to  test  for  system  sxirvivability  after 
coupler^to-tank  head  impacts  at  relative 
speeds  of  18  mph. 

(a)  Tank  head  puncture  resistance 
test.  A  tank  head  puncture  resistance 
system  must  be  tested  under  the 
following  conditions: 

(1)  The  ram  car  used  must  weigh  at 
least  119,294.79  kg  (263.000  pounds),  be 
equipped  with  a  coupler,  and  duplicate 
the  condition  of  a  conventional  draft  sill 
including  the  draft  yoke  and  draft  gear. 
The  coupler  must  protrude  from  the  end 
of  the  ram  car  so  that  it  is  the  leading 
location  of  perpendicular  contact  with 
the  standing  tank  car. 

(2)  The  impacted  test  car  must  be 
loaded  with  water  at  six  percent  outage 
with  internal  pressxire  of  at  least  100  psi 
and  coupled  to  one  or  mora  "backup" 
cars  whidi  have  a  total  weight  of 
217.724.33  kg  (480,000  pounds)  with 
hand  brakes  applied  on  the  first  car. 

(3)  At  least  two  separate  tests  must  be 
conducted  with  the  coupler  on  the 
vertical  centerline  of  the  ram  car.  One 
test  must  be  conducted  with  the  coupler 
at  a  height  of  53.34  cm  (21  inches),  plu&- 
or-minus  one-inch,  above  the  top  oi  the 
sill;  the  other  test  must  be  conducted 
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with  the  coupler  height  at  78.74  cm  (31  additional  shielding  material  is  less 

inches),  plus-or-minus  2.54  cm  (1  inch)  than  the  combined  thickness  on  the 

above  the  top  of  tbe.sill^.If  the  combined  vertical  centerline  of  the  car,  a  third  test 

thickness  of  the  tank  bead  and  any  must  be  conducted  with  the  coupler 


positioned  so  as  to  strike  the  thinnest 
point. 

(b)  One  of  the  following  test 
procedures  must  be  applied: 


MinlMJi  weight  of  attkchad 
rtm  cart  <n  kg  (potfids). 

MinlauK  velocity  of 
f^Mct  in  ln(/hour 
(■ph). 

RMtrfctiom               , 

119,294.79  (263.000)     .   .   . 
155,582.18  (343,000)     .   .   . 

311,164;S6  (686,000)     .   .   , 

28.96  (18)     

25.49  (16)     ...... 

22.53  (14)     

Ont  ran  car  only        i 

One  raa  car  or  one  car  plua  one 
rigidly  attachad  car. 

One  raa  ear  plua  one  or  aore  rigidly 
attached  cars. 

(c)  A  test  is  successful  if  there  is  no 
visible  leak  from  the  standing  tank  car 
within  one  hour  after  impact. 

22.  Appendix  B  to  part  179  would  be 
added  to  read  as  follows!  ' 


Appendix  B  to  Part  17&^-Procedure8 
for  Simulated  Pool  and  Torch  Fire 
Testing 

This  test  procedure  is  designed  to 
measure  the  thennal  effects  of  new  or 
untried  thermal  protection  systems  and 
to  test  for  system  survivability  when 
exposed  to  a  100-minute  pool  fire  and 
a  30-minute  torch  fire. 

(a)  Simulated  pool  fire  test.  (1)  A  pool 
fire  environment  must  be  simulated  in 
the  following  manner: 

(i)  The  source  of  the  simulated  pool 
fire  must  be  hydrocarbon  fuel  with  a 
flame  temperature  of  871  "C  (1600  "F) 
plus-or-minus  37.8  "C  (100  °F] 
throughout  the  duration  of  the  test. 

(ii)  A  square  bare  plate  with  thermal 
properties  equivalent  to  the  material  of 
cxinstruction  of  the  tank  car  must  be 
used.  The  plate  dimensions  must  be  not 
less  than  one  foot  by  one  foot  by 
nominal  1.59  cm  (Va-inch)  thick.  The 
bare  plate  must  be  instrumented  with 
not  less  than  nine  thermocouples  to 
record  the  thermal  response  of  the  bare 
plate.  The  thermocouples  must  be 
attached  to  the  surface  not  exposed  to 
the  simulated  pool  fire  and  must  be 
divided  into  nine  equal  squares  with  a 
thermocouple  placed  in  the  center  of 
each  square. 

(iii)  The  pool  fire  simulator  must  be 
constructed  in  a  manner  that  results  in 
total  flame  engulftnent  of  the  front 
surface  of  the  bare  plate.  The  apex  of  the 
flame  must  be  directed  at  the  center  of 
the  plate. 

(iv)  The  bare  plate  holder  must  be 
constructed  in  such  a  manner  that  the 


only  heat  transfer  to  the  back  side  of  the 
bare  plate  is  by  heat  conduction  through 
the  plate  and  not  by  other  heat  paths. 

(v)  Before  the  bare  plate  is  exposed  to 
the  simulation  pool  fire,  none  of  the 
temperature  recording  devices  may 
indicate  a  plate  temperature  in  excess  of 
37.8 1:  (100  "F)  nor  less  than  0  "C  (32 
"F). 

(vi)  A  minimum  of  two  thermocouple 
devices  must  indicate  427  "C  (800  'F) 
after  not  less  than  twelve  minutes  nor 
more  than  fourteen  minutes  of 
simulated  pool  fire  exposure. 

(2)  A  thermal  protection  system  must 
be  tested  in  the  simulated  pool  fire 
environment  described  in  paragraph 
(a)(1)  of  this  appendix  in  the  follovsring 
manner 

(i)  The  thermal  protection  system 
must  cover  one  side  of  a  bare  plate  as 
described  in  paragraph  (a)(lj(ii)  of  this 
appendix. 

(ii)  The  non-protected  side  of  the  bare 
plate  must  be  instnmiented  with  not 
less  than  nine  thermocouples  placed  as 
described  in  paragraph  {a)(l)(ii)  of  this 
appendix  to  record  the  thermal  response 
of  the  plate. 

(iii)  Before  exposure  to  the  pool  fire 
simulation,  none  of  the  thermocouples 
on  the  thermal  protection  system 
configuration  may  indicate  a  plate 
temperature  in  excess  of  37.8  °C  (100  °F) 
nor  less  than  0  "C  (32  °F). 

(iv)  The  entire  surface  of  the  thermal 
protection  system  must  be  exposed  to 
the  simulated  pool  fire. 

(v)  A  pool  fire  simulation  test  must 
run  for  a  minimum  of  lOO-minutes.  The 
thennal  protection  system  must  retard 
the  heat  flow  to  the  plate  so  that  none 
of  the  thermocouples  on  the  non- 
protected side  of  the  plate  indicate  a 
plate  temperatiire  in  excess  of  427  "C 
(SOOT). 


(vi)  A  minimum  of  three  consecutive 
successful  simulation  fire  tests  must  be 
performed  for  each  thermal  protection 
system. 

(b)  Simulated  torch  fire  test.  (1)  A 
torch  fire  environment  must  be 
simulated  in  the  following  manner: 

(i)  The  source  of  the  simulated  torch 
must  be  a  hydrocarbon  fuel  nith  a  flame 
temperature  of  1.204  •€  (2200  T)  plus- 
or-minus  37.78  "C  (100  "F)  throughout 
the  duration  of  the  test  Furthermore, 
torch  velocities  must  be  64.37  km/h  ± 
16.09  km/h  (40  mph  ±  10  mph) 
throughout  the  duration  of  me  test. 

(ii)  A  square  bare  plate  vsrith  thermal 
properties  equivalent  to  the  material  of 
construction  of  the  tank  car  must  be 
used.  The  plate  dimensions  must  be  at 
least  four  feet  by  four  feet  by  nominal 
1.59  cm  (»A-inch)  thick.  The  bare  plate 
must  be  instrumented  with  not  less  than 
nine  thermocouples  to  record  the 
thermal  response  of  the  plate.  The 
thermocouples  must  be  attached  to  the 
surfece  not  exposed  to  the  simulated 
torch  and  must  be  divided  into  nine 
equal  squares  with  a  thermocouple 
placed  in  the  center  of  each  square. 

(iii)  The  bare  plate  holder  must  be 
constructed  in  such  a  manner  that  the 
only  heat  transfer  to  the  back  side  of  the 
plate  is  by  heat  conduction  through  the 
plate  and  not  by  other  heat  paths.  The 
apex  of  the  flame  must  be  directed  at  the 
center  of  the  plate. 

(iv)  Before  exposure  to  the  simulated 
torch,  none  of  the  temperature  recording 
devices  may  indicate  a  plate 
temperature  in  excess  of  37.8  *C  (100  "F) 
or  less  than  0  »C  (32  "F). 

(v)  A  minimum  of  two  thermocouples 
must  indicate  427  °C  (800  "F)  in  a  time 
of  four  plus-or-minus  five  minutes  of 
torch  simulation  exposure. 

(2)  A  thermal  protection  system  must 
be  tested  in  the  simulation  torch  fire 
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flnvlronment  described  in  Daragraph 
(b)(1)  of  this  appendix  in  the  following 
manner 

(i)  The  thennal  protection  system 
must  cover  one  side  of  the  bare  plate 
identical  to  that  used  to  simulate  a  torch 
fire  under  paragraph  (b)(lMii)  of  this 
appendix. 

(U)  The  back  of  the  bare  plate  must  be 
tnstramented  with  not  less  than  nine 
thermocouples  placed  as  described  in 
paragraph  (bXlKii)  of  this  appendix  to 
record  tne  thffrmal  response  of  the 
material. 


(ill)  Before  exposure  to  the  simulated 
torch,  none  of  the  thermocouples  on  the 
back  side^of  the  dtermal  protection 
system  conllguratian  may  indicate  a 
plate  temperature  in  excess  of  37.8  *C 
(100  T)  nor  less  than  0  "C  (32  T). 

(iv)  The  entire  outside  surfKa  of  the 
thennal  protection  svstem  must  be 
exposed  to  die  simulated  torch  fire 
environment 

(v)  A  torch  simulation  test  must  be 
run  far  a  mfaimiim  of  30-minute8.  The 
thermal  protectlan  system  must  retard 
the  heat  flow  to  the  plate  so  that  none 
of  the  thermocouples  on  the  backside  of 


the  bare  plate  indicate  a  plate 
temperature  in  excess  of  427  *C  (800  *F). 

(vi)  A  ip^fl"^"*^  of  two  consecutive 
sucoe^rful  torch  simulation  tests  must 
be  performed  for  each  thermal 
protection  system. 

Issued  in  Weshixngton.  DC.  oa  Septeiriwr 
M,  1993,  under  •crtbcslty  delegated  in  49 
Cnt  port  lOe.  Appendix  A. 
AimnhmtlbmH, 

AssociatB  AdmiDistntarforHaxardous 
Materials  Safety. 
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for  Certain  Tank  Vessels;  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  30, 31  and  32 
[CGO  91-209] 

Requirements  for  Longitudinal 
Strengtti,  Plating  Thiclcness,  and 
Periodic  Gauging  for  Certain  Tank 
Vessels 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  minimum  longitudinal 
strength  and  plating  thickness  standards 
for  tank  vessels  that  carry  oil  cargoes. 
The  regulations  also  require  the  periodic 
gauging  of  these  vesseb  after  they  reach 
the  age  of  30  years.  The  regulations  are 
estabhshed  as  required  by  the  Oil 
PoUuUon  Act  of  1990  (OPA  90).  The 
purpose  of  the  regulations  is  to  reduce 
the  likelihood  of  oil  spills  from 
structural  failure  of  tsoik  vessels, 
particularly  in  the  case  of  unclassed 
tank  barges. 

EFFECTIVE  DATE:  November  8, 1993. 
ADDRESSES:  Unless  otherwise  indicated, 
dociiments  referenced  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA),  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street  SW.,  room  3406,  Washington,  DC 
20593-0001,  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
hohdays.  The  telephone  number  is  (202) 
267-1477. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Jordan,  Project  Manager,  at 
(202)  267-6751  or  Phil  Alman,  G-MTH- 
3.  at (202)  267-2988. 

SUPPt.EMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Thomas 
Jordan,  Project  Manager,  and  Pamela  M. 
Pelcovits,  Project  Counsel,  Oil  Pollution 
Act  (OPA  90)  Staff. 

Regulatory  History 

On  March  23, 1993,  the  Coast  Guard 
issued  a  notice  of  proposed  rulemaking 
(NPRM)  in  the  Federal  Register  (58  FR 
54).  The  Coast  Guard  received  26  public 
comments  on  the  proposal.  A  public 
hearing  was  not  requested,  and  one  was 
not  held. 

Statutory  Basis  and  Purpose 

Section  4109  of  the  Oil  Pollution  Act 
of  1990  (Pub.  L.  101-380)  (OPA  90). 
fouitd  as  a  statutory  note  following  46 
U.S.C.  3703,  requires  the  issuance  of 


regulations  on  two  matters  related  to  the 
structural  integrity  of  vessels  that  carry 
oil  in  bulk  as  cargo  or  cargo  residue. 
These  new  regulations  will:  (1)  Establish 
minimum  standards  for  plating 
thickness,  and  (2)  require  periodic 
gauging  of  the  plating  thicloiess  of  all 
tank  vessels  over  30  years  old  operating 
on  the  navigable  waters  of  the  United 
States  or  the  waters  of  the  Exclusive 
Economic  Zone. 

The  purpose  of  the  regulations  is  to 
ensure  adequate  structural  integrity  of 
tank  vessels  throughout  their  service 
life.  This  will  reduce  the  likelihood  of 
a  vessel  breaking  apart  and  spilling  a 
substantial  quantity  of  its  cargo  oil.  The 
statute  also  requires  the  regulations  to 
be  consistent  with  generally  recognized 
principles  of  international  law. 
Additionally,  the  legislative  history  of 
the  section  stipulates  that  the  Coast 
Guard  should  consider  gaugings  by 
classification  societies,  if  equivalent  to 
the  Secretary's  requirements,  to  be 
acceptable  evidence  of  compliance. 

In  accordance  with  its  auUiority  under 
section  4109  of  OPA  90  and  its 
additional  authority  to  establish 
standards  for  structural  integrity  under 
46  U.S.C.  3306,  the  Coast  Guard  is 
establishing  requirements  in  this  final 
rule  that  address  these  matters. 

Discussion  of  Comments  and  Changes 

Twenty-six  public  comments  were 
received  in  response  to  the  NPRM.  The 
Coast  Guard  has  reviewed  all  of  the 
comments  and,  in  some  instances, 
revised  the  proposed  regulations  as 
appropriate.  The  comments  have  been 
grouped  by  issue,  and  are  discussed  as 
follows. 

1.  Comments  From  Classification 
Societies 

Two  classification  societies 
specifically  commented  on  the  NPRM: 
the  American  Bureau  of  Shipping  (AfiS) 
and  Det  Norske  Veritas  PNV)  of 
Norway. 

ABS  made  a  general  comment  that 
vessel  scantlings  for  ocean  service  are 
not  always  heavier  than  for  inland 
service,  but  generally  require  more 
robust  attachjoients  (welding,  bracketing, 
etc.).  ABS  also  commented  that  it  might 
have  original  construction  information 
on  barges  built  in  the  1950s  and  1960s 
(even  though  such  barges  may  not  be 
classed  today)  and,  therefore,  may  be 
able  to  assist  current  owners  of  these 
barges. 

DNV  pointed  out  that  the  Coast  Guard 
does  recognize  and  approve  DNV  for 
certain  purposes  {e.g.,  case-by-case  load 
line  assignments  in  accordance  with  the 
International  Convention  on  Load  Lines, 
fishing  vessel  inspections,  and  tonnage 


admeasurement).  DNV  believes  that  it  is 
in  the  best  economic  interests  of  U.S. 
tank  vessel  owners  and  operators  to 
have  competitive  services  available  from 
other  classification  societies  and 
recommends  that  the  proposed 
regulations  allow  for  Coast  Guard- 
approved  societies  other  than  ABS.  The 
Coast  Guard  agrees  that  other 
classification  societies  in  addition  to 
ABS  can  be  approved  for  purposes  of 
the  structural  evaluations  required  by 
these  regulations.  Therefore,  §§  31.10- 
21a(d](2)  and  (f),  and  $  32.59-l(a)  have 
been  revised  accordingly. 

2.  "As-Built"  Versus  "As-Required" 
Standards 

The  NPRM  proposed  that  the 
minimum  section  modulus  and 
thickness  standards  be  based  upon  the 
original  "as-built"  construction  of  the 
vessel.  However,  eight  operators,  as  well 
as  ABS,  recommended  that  the 
standards  be  based  upon  the  *'as- 
recruired"  standards  of  the  appropriate 
Rules  for  the  vessel's  present  service 
routes.  The  reason  for  this  is  that  it  is 
common  practice  for  inland  barges  to  be 
deliberately  overbuilt  when  constructed, 
especially  with  thicker  hull  plaUng. 
These  barges  would,  therefore,  be 
penalized  by  having  to  maintain  higher 
section  modulus  and  plating  thicknesses 
than  barges  built  to  the  exact  Rule 
requirements.  Further,  several 
comments  were  concerned  that  the 
proposed  regulations  left  it  solely  to  the 
discretion  of  the  local  Officer  in  Charge 
of  Marine  Inspection  (OCMI)  to  decide 
whether  or  not  an  overbuilt  vessel 
would  be  evaluated  against  "as- 
required"  standards  or  "as-built" 
standards.  These  comments  wanted  to 
unsure  that  their  overbuilt  barges  would 
be  evaluated  against  appropriate 
standards  and  not  be  suhject  to  a 
discretionary  decision. 

The  Coast  Guard  concurs  that  "as 
reqmred"  standards  in  accordance  with 
the  nirrent  applicable  Rules  of  a 
recognized  classification  society  are  an 
acceptable  basis  for  any  evaluation, 
regardless  of  the  vessel's  original 
construction.  Section  32.59-1  has  been 
revised  accordingly.  However,  it  will 
still  be  the  responsibility  of  vessel 
operators  to  prepare  the  appropriate 
engineering  analysis  to  estabhsh  the  "as 
required"  design  of  their  vessels. 

5.  Implementing  Schedule 

Six  comments  stated  that  the 
proposed  implementation  schedule 
would  result  in  numerous  unscheduled 
drydockings,  resulting  in  significant 
docking  and  gas-freeing  costs.  Two 
comments  also  noted  that  the  legislative 
history  of  section  4109  indicates  a 
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Congfessional  intention  for  the 
requirements  to  conform  to  existing 
inspection  schedules  to  ensure 
minimum  disruption  of  operations. 

The  Coast  Guard  agrees  with  these 
comments.  Section  31.10-21a{b)(l)  has 
been  revised  so  that  the  initial  gauging 
is  now  required  no  later  than  the  next 
drydocking  inspection  after  the  vessel 
midbody  becomes  30  years  old. 

4.  Periodic  Gauging  Schedule 

Five  comments  pointed  out  that  ABS 
requires  gauging  surveys  long  before  30 
years  of  age  and  recommended  that  the 
proposed  regulations  be  revised  to 
require  gaugings  at  20  years. 

The  Coast  Guard  does  not  concur  with 
this  suggestion.  Section  4109  of  OPA  90 
specifically  requires  gauging  of  vessels 
more  than  30  years  old.  However,  the 
minimum  thickness  and  section 
modulus  standards  apply  to  all  vessels 
regardless  of  age. 

Thiee  comments  pointed  out  that  the 
proposed  5-year  regauging  interval  does 
not  necessarily  coincide  with  the 
inspection  schedules  for  all  tank  vessels 
[e.g..  the  inspection  schedule  for 
double-hulled  vessels  in  freshwater 
service  is  10  years).  Tlie  Coast  Guard 
agrees  with  this  comment  and  has 
revised  §  31.10-21a(b)(2)  accordingly. 

5.  Section  Modulus  Standards 

One  comment  stated  that  the 
proposed  section  modulus  requirements 
exceeded  the  statutory  mandate  of  OPA 
90.  The  Coast  Guard  agrees  that  a 
section  modulus  analysis  is  not 
specifically  required  by  section  4109  of 
OPA  90;  however,  requiring  a  section 
modulus  analysis  is  within  the  authority 
of  46  U.S.C  3703.  As  previously  noted, 
section  4109  of  OPA  90  is  a  statutory 
footnote  to  46  U.S.C  3703  because  it 
simply  reflects  a  mandate  for  specific 
regulatory  action  under  that  broader 
statutory  provision.  Section  4109  of 
OPA  90  wras  prompted  by  the  failure  of 
the  longitudinal  hull  structure  of  a  37- 
year-old  tank  barge,  and  section 
modulus  analysis  is  the  appropriate 
engineering  approach  to  evaluating  the 
longitudinal  strength  of  a  hull. 

The  same  comment  also  included 
midship  section  modulus  caloilations 
of  a  double  hull  tank  barge, 
demonstrating  that  it  is  possible  to  meet 
the  minimum  thickness  standard  but 
still  fail  the  section  modulus  standard 
and  vice  versa.  The  Coast  Guard  agrees 
that  a  vessel  might  meet  one  standard 
and  &il  the  other,  it  is  for  exactly  this 
reason  that  both  standards  are 
necessary.  The  minimum  thickness 
standards  recognize  that  there  is  some 
redundant  stroogth  in  the  original 
structural  design.  Therefore,  some 


amount  of  local  thickness  can  be  lost 
without  compromising  the  overall 
structural  integrity  of  the  hulL  However, 
widespread  thickness  losses,  even 
within  allowable  limits  at  every  point, 
can  still  reduce  the  midship  section 
modulus  below  acceptable  levels  for  a 
hull  subjected  to  bending  stresses. 
Conversely,  a  vessel  might  meet  the 
section  modulus  requirement  but  still 
have  excessive  thickness  losses  in  local 
stiffeners.  If  the  hull  is  subjected  Jp 
compressive  stresses,  then  this  local 
structxire  may  suddenly  fail  by  buckling, 
thereby  dramatically  reducing  the 
midship  section  modulus  and  possibly 
leading  to  a  larger  structural  failure. 
Therefore,  the  Coast  Guard  finds  that 
both  minimum  thiduiess  and  midship 
section  modulus  standards  are 
necessary  to  ensure  adequate 
lon^tudinal  strength. 

Six  comments  argued  that  a  midship 
section  modulus  requirement  is 
unnecessary  for  barges  on  inland  service 
(i.e.,  rivers;  lakes,  bays,  and  sounds 
(LBS);  and  intracoastal  waterways) 
because  these  vessels  ere  not  exposed  to 
wave-induced  bending  stresses  and 
because  the  minimum  thickness 
requirements  will  indirectly  preserve 
enough  midship  section  modulus  to 
tolerate  the  normal  bending  stresses 
during  loading  and  discharging 
operations.  The  Coast  Guard  agrees  with 
this  argimient  in  the  case  of  tank  barges 
in  river  service.  However,  the  Coast 
Guard  disagrees  that  vessels  in  LBS 
service  do  not  see  wave-induced 
bending  stresses.  In  fact,  Tank  Barge  565 
itself,  whose  structural  failure 
precipitated  this  statutory  requirement, 
broke  apart  as  a  result  of  three-foot 
waves  in  the  Chesapeake  Bay  following 
a  summer  squall.  Further,  some  barges 
built  to  river  Rules  are  allowed  on 
intracoastal  routes  that  are  legally  inside 
the  boimdary  lines  but  which  are 
actually  offuiora  (i.e.,  along  certain 
sections  of  the  Florida  and  Gulf  coasts). 
These  routes  can  expose  vessels  to 
wave-induced  bending  loads.  Therefore, 
the  Coast  Guard  finds  that  it  is 
appropriate  to  impose  a  midship  section 
modulus  requirement  on  these  tank 
vessels. 

Accordingly,  §  32.59(c)  has  been 
revised  so  that  a  separate  section 
modulus  requirement  is  not  necessary 
for  tank  bar^  limited  by  their 
Certificate  of  Inspection  (001)  to  river 
service  only.  For  other  tank  vessels,  the 
minimum  section  modulus  must  be  90 
percent  of  the  Rule  requirement 

Several  comments  pointed  out  that 
/dis  does  not  have  an  expUdt  midship 
section  modulus  requirement  in  its 
River  Rules;  tfaerafore,  imposing  such  a 
requirement  on  ondassed  barges 


exceeds  the  standards  imposed  on 
classed  barges.  The  Coast  Guard 
disagrees  with  the  impUcation  of  these 
comments  that  ABS  does  not  have  a 
concern  for  longitudinal  strength  of 
classed  river  barges  even  though  it  does 
not  have  an  explicit  section  modulus 
requirement.  TTie  ABS  comment  to  the 
NPRM  recognized  this  problem  and 
recommended  that  the  minimum 
midship  section  modulus  should  be  at 
least  90  percent  of  that  required  by  the 
applicable  ABS  Rules  or  by  the  bending 
moments  imposed  on  the  vessel 
However,  the  ABS  conunent  did  not 
specify  any  particular  loading  or  wave 
conditions  to  be  used  in  conjunction 
v^rith  the  bending  moment  calculations. 
The  Coast  Guard  agrees  with  using  a 
bending  moment  approach  when  there 
are  no  other  explicit  section  modulus 
requirements  in  the  RuL^but  does  not 
agree  that  the  90  perceatounimimi  is 
appropriate.  For  tank  jesset&4n  LBS  or 
intracoastal  service,  thV  Coast  Guard 
finds  that  the  minimum  section 
modulus  must  be  100  percent  of  that 
VN^ch  is  necessary  to  meet  the  full-load/ 
still  water  bending  moment,  using  a 
permissible  bending  stress  of  12.74  kN/ 
cmi  (1.30  tf/mi,  8.25  Ltf/in^).  This 
bending  moment  standard  has  been 
added  to  §32.59-l(c)(2). 

6.  Minimum  Thickness  for  Hull 
Stiffeners 

Five  comments  stated  that  the 
proposed  minimum  thickness  standards 
for  bull  stifieners  in  §  32.5»-l(d)(l)  (85 
percent  without  a  buckling  analysis  or 
80  percent  with  an  analysis)  is 
imnecessarily  high  and  that  75  percent 
is  adequate.  One  comment  even 
recommended  only  a  70  percent 
minimum.  The  Coast  Guard  finds  that 
buckling  failure  is  an  important 
consideration  for  deck  and  bottom 
stiffeners  because  they  can  be  subjected 
to  compressive  forces  during  cargo 
loading  and  discharging  as  well  as  fiom 
wave-induced  bending.  The  Coast 
Guard  agrees,  however,  that  side  shell 
stiffeners  are  not  subjected  to  the  same 
amo\mt  of  compressive  forces  and  are 
not  at  the  same  risk  of  compressive 
buckling  failure.  Therefore,  the 
originally-proposed  standards  will  still 
apply  to  deck  and  bottom  stiffeners,  but 
side  shell  stifieners  must  only  meet  a 
minimum  of  75  percent;  §  32.59-l(dJ 
has  been  revised  accordingly. 

7.  Minimum  Thickness  for  Plating 
ABS  recommended  that  the  Tninim^iTn 

plating  thickness  for  "trunks"  be  75 
percent  rather  than  70  percent  as 
originally  proposed.  The  Coast  Guard 
concurs  and  has  revised  §  32.S9-l(e)(3) 
accordingly. 
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8.  Gauging  Survey  Standards 

Three  comments  were  concerned  that 
different  Coast  Guard  OCMIs  will 
impose  different  requirements  for  the 

S;auging  surveys  [e.g.,  number  and 
ocation  of  sampling  points,  evaluation 
of  data,  etc.),  resulting  in  uneven- 
practices  and  costs.  They  urged  that 
specific  guidelines  be  provided  to 
OCMIs  to  ensure  consistency  from  one 
district  to  another. 

The  proposed  gauging  surveys  [i.e.. 
three  transverse  girth  belts  of  plating 
and  longitudinals)  are  based  upon 
general  classification  society 
requirements  for  Special  Hull  Survey  #4 
for  tank  vessels.  Coast  Guard  (XIMIs  and 
the  marine  industry  already  have 
established  practices  and  procedures  for 
conducting  these  surveys  and  evaluating 
the  data  for  classed  vessels.  The  Coast 
Guard  intends  that  these  established 
practices  now  also  be  applied  to 
unclassed  vessels.  The  Coast  Guard  does 
not  believe  that  more  specific  guidelines 
need  to  be  included  in  the  regulations: 
however,  if  subsequently  determined  to 
be  necessary,  they  can  be  provided  by 
revising  Navigation  and  Vessel 
Inspection  Circular  (NVIC)  7-68  "Notes 
on  Inspection  and  Repair  of  Steel 
Hulls,"  or  the  Marine  Safety  Manual. 

9.  Engineering  Analysis 

Seven  comments  disagreed  with  the 
engineering  analysis  requirement.  One 
comment  stated  that  the  need  for  such 
an  analysis  would  be  obviated  by 
simply  restoring  all  plating  and 
stiffeners  to  "as  new"  thicknesses.  The 
Coast  Guard  agrees  that,  in  theory,  this 
is  true  but  concludes  that,  in  practice, 
it  would  be  far  more  expensive  to 
restore  all  plating  and  stiffeners  to  "as 
new"  condition  than  to  prepare  the 
analysis,  especially  for  older  barges. 
Other  comments  stated  that  ABS  does 
not  explicitly  require  submittal  of 
engineering  analyses;  therefore,  this 
requirement  exceeds  classification 
standards.  The  Coast  Guard  disagrees 
with  the  implication  of  this  comment 
that  ABS  does  not  analyze  longitudinal 
strength  of  classed  vessels;  ABS  has  its 
own  in-house  staff  of  engineers  who 
review  gauging  results  and  perform 
structural  analyses  as  appropriate.  The 
specific  purpose  of  transverse  belt 
gaugings  is  to  evaluate  longitudinal 
strength.  ABS  imposes  transverse  (girth) 
belt  gaugings  on  ocean  service  tank 
vessels  at  Special  Hull  Survey  #3,  which 
is  generally  15  years  after  construction. 
For  classed  river  barges,  ABS  allows  its 
surveyors  more  discretion  in  gauging 
requirements;  however,  these  barges 
have  been  subject  to  special  hull 
surveys  throughout  their  service  lives. 


The  Coast  Guard  believes  the 
engineering  analysis  is  necessary  for 
unclassed  barges  for  two  reasons: 

(1)  To  verify  compliance  with  the 
minimum  standards;  and 

(2)  To  ensure  that  they  are  especially 
evaluated  for  structural  integrity  after  30 
years  of  service. 

10.  Required  Use  of  Professional 
Engineers 

Four  comments  objected  to  the 
requirAnent  that  the  engineering 
analysis  be  signed  by  a  registered 
Professional  Engineer  (PE).  These 
comments  contended  that  in-house  staff 
may  be  capable  of  preparing  the  analysis 
with  a  corporate  executive's  signatxu'e 
on  the  results.  The  Coast  Guard 
recognizes  that  the  larger  operating 
companies  may  have  naval  architects  on 
staff  who  are  capable  of  performing  the 
analyses.  However,  the  purpose  of  this 
requirement  is  to  reduce,  as  much  as 
possible,  any  potential  conflict  of 
interest  in  the  analysis  and  evaluation 
process.  Even  if  they  are  employees,  by 
virtue  of  their  registered  status  PEs  are 
obligated  to  consider  more  than  their 
employer's  sole  interests  when  required 
to  sign  off  on  any  engineering  work. 

IJ.  Determination  of  Vessel  Age 

The  language  of  the  proposed 
regulations  in  §  31.10-21a(a)  of  the 
NPRM  refisrred  to  the  original  deUvery 
date  of  the  vessel.  Because  delivery 
dates  as  used  on  a  vessel's  COI  may  be 
changed  as  a  result  of  a  major 
conversion,  it  was  necessary  to  add  a 
definition  of  vessel  "midbody"  to 
§  31.10-21a  of  the  Final  Rule  to  ensure 
that  the  appropriate  midship  structure 
of  the  vessel  is  gauged,  regardless  of  the 
date  of  delivery  used  for  other 
docuinentation  purposes.  Midbodies 
that  have  been  replated  only,  without 
complete  replacement  of  all  other 
scantlings,  must  still  use  their  date  of 
original  construction  when  determining 
their  age. 

12.  Other  Design  Standards 

Two  comments  stated  that  the 
proposed  standards  do  not  go  far 
enough  to  ensure  adequate  structural 
integrity.  They  specifically  cited  the 
National  Research  Council's  study 
"Tanker  Spills:  Prevention  by  Design," 
which  concluded  that  current  strength 
criteria  are  inadequate.  The  comments 
urged  the  Coast  Guard  to  develop  its 
own  standards  instead  of  relying  on 
standards  of  classification  societies.  The 
Coast  Guard  determined  that  this  would 
require  developing  new  design  and 
construction  standards  for  all  tank 
vessels.  This  is  action  that  is  outside  the 
scope  of  this  rulemaking. 


13.  Major  Conversion 

Two  conunents  were  concerned  that 
the  Coast  Guard  may  consider  any 
structxiral  renewals  or  replacements  to 
restore  longitudinal  strength  as  a  major 
conversion,  thereby  forcing  them  into 
compliance  with  the  double  hull 
regulation. 

OPA  90  did  not  change  the  statutory 
definition  of  major  conversion  per  46 
U.S.C.  2101(14a),  which  is  used  in  33 
CFR  157.03(k).  Therefore, 
determinations  of  major  conversion  for 
appUcation  of  this  rule  must  be 
consistent  with  determinations  that 
have  been  or  will  be  made  imder  this 
same  definition  for  the  application  of 
other  safety  or  pollution  prevention 
requirements.  The  Coast  Guard  will 
continue  to  make  major  conversion 
determinations  on  a  case-by-case  basis, 
using  the  definition  in  33  CFR 
157.03(k).  Owners  anticipating 
structxiral  renewals  or  replacements  are 
strongly  encouraged  to  request  such  a 
determination  from  Commandant  |G- 
MVl),  through  the  cognizant  OCMI,  at 
the  earliest  possible  stage. 

14.  Other  Regulatory  Amendments 

One  comment  pointed  out  that  46 
CFR  30.01  must  also  be  revised  in  order 
for  the  proposed  regulations  to  be 
applicable  to  foreign  flag  tank  vessels. 
The  Coast  Guard  is  revising  46  CFR 
30.01(e)(2)  to  include  the  new  section 
31.10-21a  and  subpart  32,59. 

15.  Other  Comments 

One  comment  was  a  petition  from 
various  fishing  organizations  and 
individuals  bom  Cook  Inlet.  Alaska, 
requesting  requirements  for  reinforced 
or  double  plating  for  tank  vessels 
operating  in  ice  conditions  in  Cook  Inlet 
waters.  The  requested  measures 
constitute  an  improved  puncture- 
resistance  construction  standard  and  are 
outside  the  longitudinal  strength 
concerns  of  section  4109. 

One  comment  concurred  with  the 
proposed  standards  and  further 
suggested  that  hull  strength  and 
integrity  also  be  examined  following 
any  casualty  resulting  in  significant 
damage  to  the  hull.  This  is  already  Coast 
Guard  practice.  Coast  Guard  inspectors 
already  examine  vessels  involveid  in 
casualties  and  have  the  authority  to 
require  gaugings  and  other  structural 
evaluations  as  appropriate. 

One  operator  questioned  how  the 
Coast  Guard  wiU  identify  tank  vessels 
that  do  not  carry  pollution  category  I 
cargoes  and,  therefore,  will  not  oe 
afiiected  by  the  regulations.  A  tank 
vessel's  COI  indicates  the  cargoes  that  it 
is  certificated  to  carry,  and  it  may  also 
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be  annotated  to  indicate  that  it  does  not 
carry  petroleum  category  I  cargoes. 

Regulatory  Evaluation 

This  proposal  is  not  major  imder 
Executive  Order  12291  and  not 
significant  xinder  the  "Department  of 
Transportation  Regulatory  Policies  and 
Procedures"  (44  FR 11040;  February  26. 
1979).  A  draft  Regulatory  Evaluation 
(RE)  wasprepared  and  put  into  the 
docket.  The  final  RE  for  this  rulemaking 
is  available  in  the  docket  (CGD  91-209) 
for  inspection  or  copying,  as  indicated 
in  "ADDRESSES."  A  copy  of  the  final  RE 
also  has  been  placed  in  a  special  file 
(CGD  91-207)  estabhshed  to  facilitate 
review  of  the  progranunatic  Regulatory 
Impact  Analysis  (RIA)  for  titles  IV  and 
VofOPA90. 

As  a  result  of  comments  to  the  NPRM, 
the  proposed  regulations  were  revised 
in  certain  respects.  These  revisions  also 
affected  some  of  the  economic 
assiunptions  and  calculations  in  the 
draft  RE.  Accordingly,  the  final  RE 
reflects  four  significant  economic 
reusions: 

(1)  The  original  NPRM  proposed  a 
3  Vz-year  implementation  period  for 
compliance  with  the  periodic  gauging 
requirements,  based  upon  the  tank 
vessel's  age.  Several  comments  to  the 
NPRM  pointed  out  that  this  would  force 
a  number  of  vessels  into  premature 
drydockings,  with  considerable  costs 
beyond  the  actual  gauging  survey  cost, 
because  the  proposed  compliance 
schedule  was  not  based  upon  the 
vessel's  drydock  schedule.  These 
comments  pointed  out  that  the 
legislative  nistory  of  section  4109 
indicates  Congressional  intent  that  the 
requirements  conform  to  existing 
inspection  schedules.  Accordingly,  the 
proposed  regulations  were  revised  so 
that  compliance  must  be  accomplished 
at  the  next  drydocking  inspection  after 
the  vessel  becomes  30  years  old. 
Because  most  vessels  are  on  a  5-year 
drydock  cycle,  the  short-term  economic 
effect  of  this  revision  is  that  the  initial 
compliance  effort  by  industry  will  be 
spread  out  over  5  years  rather  than  ZVi 
years.  However,  over  the  long  term  this 
change  makes  no  significant  economic 
difference.  Because  of  this  change  to  the 
implementation^3chedule,  the  nimiber 
of  expected  siure^s  during  the  initial 
3Va-year  program  period  (mid-1993 
through  1996)  was  substantially  reduced 
from  1,225  to  872  surveys,  although  the 
expected  totals  for  the  initial  5^/i-year 
period  are  not  significantly  different 
(1,434  versus  1,292  surveys). 

(2)  The  proposed  NPRM  included 
plating  thickness  and  section  modulus 
standards  that  were  based  upon  the 
original  "as-built"  construction  of  the 


vessel.  The  draft  RE  estimated  that  this 
would  require  only  a  minor  amount  of 
reverse-engineering  effort.  However, 
several  comments  to  the  NPRM  pointed 
out  that  inland  barges  are  typically 
overbuilt  in  excess  of  ABS  Rule 
requirements  and,  therefore,  using  an 
"as-built"  standard  would  penaHze 
them  in  comparison  to  vessels  built 
exactly  to  the  Rule.  Accordingly,  the 
proposed  regulations  were  revised  to 
use  an  "as-required"  standard.  The 
economic  effect  of  this  revision  is  that 
more  reverse-engineering  efforts  will  be 
necessary.  The  final  RE,  therefore, 
reflects  an  additional  16  labor-hours  of 
professional  engineer  time,  raising  the 
total  estimated  cost  of  the  first  gauging 
survey  from  $3,990  to  $4,790.  The  cost 
of  subsequent  regauging  surveys, 
however,  is  not  affiected  because  they  do 
not  require  any  reverse-engineering 
effort. 

(3)  The  draft  RE  estimated  that  a  total 
of  4,446  gauging  surveys  would  be 
accomplished  over  the  period  from  mid- 
1993  to  2015.  However,  the  draft  RE  did 
not  take  into  account  the  effect  of  other 
OPA  90  regulations  on  the  periodic 
gauging  regulations.  Specifically,  the 
doiible  hull  requirements  of  section 
4115(a)  of  OPA  90  mandate  that  all 
single  hull  tank  vessels  less  than  5,000 
gross  tons — which  encompasses  most 
unclassed  tank  vessels — must  be  either 
double-hulled  or  removed  from  service 
by  January  1,  2015.  Because  it  is  not 
economically  feasible  to  retrofit  double 
hulls  to  tank  barges  and  harbor  tankers, 
the  practical  effect  of  section  4115(a) 
will  be  to  force  the  premature  retirement 
of  tank  vessels  before  they  reach  their 
normal  service  retirement  ago  of  50 
years.  The  economic  effiect  of  this 
premature  retirement  on  the  gauging 
regulations  is  to  reduce  the  number  of 
gaugings  diuing  the  end  years  of  the 
program.  This  is  because  vessel 
operators  are  not  expected  to  conduct 
gauging  surveys  after  2010  (e.g.,  ^^e  last 
5  years  before  their  vessels  will  be 
forced  into  retirement).  This  prematxu« 
retirement  effect  will  reduce  the 
estimated  number  of  gauging  siu-veys  by 
approximately  767  surveys. 

(4)  The  draft  RE  discounted  all  costs 
and  benefits  at  7  percent  back  to  1992. 
However,  in  order  to  be  consistent  with 
the  OPA  90  programmatic  RIA,  the  final 
RE  discounts  back  to  1990.  The 
economic  effect  of  this  revision  is  that 
the  discounted  costs  and  benefits  are 
lower.  For  example,  the  draft  RE 
estimated  the  total  program  cost  at  $8.61 
miUion  in  1992  dollars.  Discounted  to 
1990  dollars,  however,  this  cost  is  $7.52 
million. 

The  net  economic  effect  of  these  foxir 
revisions  is  to  slightly  reduce  the 
J 


original  estimated  22-year  program  cost 
from  $7.52  million  (per  the  draft  RE)  to 
$7.34  million  (both  in  1990  dollars).  The 
final  program  benefit  cost,  therefore,  is 
$2,248  to  $9,962  per  barrel  of  unspilled 
oil. 

Small  Entities 

Under  the  Regulatory  FlexibiUtiLAct 
(5  U.S.C.  601  ef  seq),  the  Coast  Gfird 
must  consider  whether  this  proposal 
will  have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  businesses  that  are 
not  dominant  in  their  field  and  that 
othenvise  qualify  as  "small  business 
concerns"  imder  section  3  of  the  Small 
Business  Act  (5  U.S.C.  632). 

No  comments  on  the  NPRM 
specifically  identified  themselves  as 
small  business  entities. 

As  a  result  of  the  revised 
implementation  schedule,  the  impact  on 
most  small  entities  has  been  lessened  to 
the  extent  that  they  may  have  up  to  5 
years  before  their  vessels  must  undergo 
the  initial  gauging  svirvey.  rather  than 
up  to  3V2  years  as  originally  proposed. 
Operators  of  double-hulled  taiJc  vessels 
in  freshwater  service  may  even  have  up 
to  10  years  before  the  first  required 
gauging.  This  will  ensure  that  they  will 
not  be  required  to  prematiu^ly  diydock 
any  vessel  before  its  next  scheduled 
diydock  inspection. 

The  small  entity  impact  analysis  is 
incorporated  into  the  final  RE  for  this 
rulemaking. 

Collection  of  Information 

This  rule  contains  collection  of 
information  requirements.  The  Coast 
Guard  submitted  the  requirements  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  under  section  3504(h) 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seg.)  and  0MB  has 
approved  them.  The  section  niunber  is 
§  31. 10-21a  and  the  0MB  Control 
Number  is  2115-0603. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federaUsm  impUcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Envirooment 

The  Coast  Guard  has  considered  the 

environmental  impact  of  this  proposal 
under  COMDTINST  M16475.1B.  An 
Environmental  Assessment  (EA)  is 
available  in  the  docket  for  copying  and 
inspection  as  indicated  in  the 
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"AOOflESSES"  section  of  this  preamble. 
The  EA  discusses  and  compares  the 
proposed  ftctixui  and  alternatives, 
subsequent  expected  environmental 
impacts,  and  overall  need  for  the  action. 

As  previously  discussed,  structxiral 
hull  failures  like  that  which  occurred  to 
Tank  Barge  565  are  infrequent  The  EA 
has  no  statistical  basis  for  pro)ecting 
how  much  oil  spillage  might  be 
prevented  by  the  proposed  regulations. 

Therefore,  although  some  reduction  in 
environmental  damage  will  probably 
accrue,  the  actual  benefits  cannot  be 
reasonably  predicted  beyond  making  an 
assiunption  of  effectiveness.  The  EA 
assimies  that  the  regxUations  will 
prevent  at  least  one  catastrophic  hull 
failure,  averting  a  spill  of  4,000  barrels. 
(This  quantity  is  the  approximate 
capacity  of  a  set  of  port/starboard  cargo 
tanks  on  a  tynical  biaxge.) 

Although  this  averted  spillage  may  be 
significant  to  a  local  environment, 
generally  the  regulations  are  not 
expected  to  result  in  signiRcant  impact 
on  the  quality  of  the  human 
environment  Therefore,  the  Coast 
Guard  has  issued  a  Finding  of  No 
Significant  Imp&cL 

ListofSnbiects 

46  cm  Part  30 

Cargo  vessels.  Foreign  relations. 
Hazardous  materials  transportation. 
Penalties,  Reporting  and  recordkeeping 
requirements,  Seamen. 

46  CFR  Part  31 

Cargo  vessels.  Marine  safety. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  32 

Cargo  vessels,  Fire  protection,  Marine 
safety.  Navigation  (water).  Occupational 
safety  and  health.  Reporting  and 
recordkeeping  requirements.  Seamen. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  parts  30,  31  and  32  as  follows: 

SUBCHAPTER  D— TANK  VESSELS 
PART  30— GENERAL  PROVISIONS 

1.  The  authority  citation  for  46  CFR 
part  30  is  revised  to  read  as  follows: 

Andiority:  46  U^.C  2103,  3306.  3703;  49 
use  app.  1804;  49 CFR  1.45. 1.46; SM:tion 
30.01-2  also  issued  under  the  authority  of  44 
U.S.C  3S07;  Section 30.01-5  also  issued 
under  the  autiiority  of  Sect.  4109,  Pub.  L 
101-380, 104  SUt  515. 

2.  Section  30.01-«(e)(2)  is  revised  to 
read  as  follows: 

13001-6    Application  of  ragutetlon*-TB/ 


^ 


(e)  •  •  • 

(2)  A  foreifin  flag  vessel,  except  a 
public  vessel,  which  operates  on  or 
enters  the  navigable  waters  of  the 
United  States,  or  which  transfers  oil  in 
any  port  or  place  subject  to  the 
jurisdiction  of  the  United  States,  must 
comply  with  the  provisions  of  §  31.10- 
21a  and  subparts  32.53. 32.59  and  34.05 
of  this  chapter,  as  spplicable. 


PART  31-4NSPECTION  AND 
CERTIFICATION 

3.  The  authority  citation  fw  part  31  is 
revised  to  read  as  follows: 

Authority:  33  U.SXL  1321(j):  46  US-C. 
2103,  3306.  3703;  49  U.S.C  App.  1804;  E.O. 
12234, 45  FR  58801,  3  CFR.  1980  Comp..  p. 
277;  B.0. 11735,  3B  FR  21243.  3  CFR.  1971- 
1975  Comp.,  p.  793;  49  CFR  1.46;  Section 
3 1.1 0-21  a  also  Issued  under  tlie  autliorlty  of 
Sect  4109,  Pub.  L  101-380, 104  SUt  515. 

4.  Section  31.10-21a  is  added  as 
follows: 

f31.10-21a    PwlodtegMigliifioftank 
wsaaai  fnloboelsa  mofa  vian  30  yaafs  oM 
that  earry  earlain  ol  eargoea— TB/ALL. 

(a)  As  used  in  this  section,  the  term 
"midbody"  means  the  40-percent 
midship  length  (0.40L)  of  the  tank 
vessel.  The  age  of  the  midbody  is 
determined  from  its  year  of  original 
construction. 

(b)  Midbodles  of  all  tank  vessels 
certificated  to  carry  a  pollution  category 
I  oil  cargo  listed  in  46  CFR  Table  30.25- 
1  must  xmdergo  an  initial  gauging 
siurev  and  periodic  regauging  surveys 
as  follows: 

(1)  An  initial  midbody  gauging  survey 
must  bo  accomplished  no  later  than  the 
next  drydo<±ing  inspection  after  the 
midbody  becomes  30  years  old. 

(2)  Regaugfaigs: 

(i)  Midbodies  of  double  hull  tank 
vessels,  or  single  hull  tank  vessels  with 
independent  tanks,  that  operated  in 
fresh  water  at  least  8  months  in  every 
12-month  period  since  the  last  drydock 
examination  must  be  regauged  at 
intervals  not  exceeding  10  years; 

(ii)  Midbodies  of  all  other  tank  vessels 
must  be  regauged  at  intervals  not 
exceeding  S  years. 

(c)  The  midbody  gauging  survey  must 
be  comprised  of  at  least  three  transverse 
(girth)  belts  of  deck,  bottom,  side,  inner 
hull,  trunk,  and  longitudinal  bulkhead 
plating  and  attached  longitudinal 
members.  The  number  and  specific 
locations  of  the  gauging  points  shall  be 
to  the  satisfaction  of  the  Officer  in 
Charge  of  Marine  Inspection  (OCMI). 

(d)  Except  as  provided  in  paragraph 
(D  of  this  section,  within  60  days  of  the 
vessel's  required  ccMnpliance  date  the 


owner  or  operator  shall  submit  the 
following  to  the  OCMI  that  issued  the 
vessel's  current  Certificate  of  Inspection: 

(1)  The  gauging  survey  results. 

(2)  An  engineering  analysis  signed  by 
a  registered  Profiassianal  Engineer 
licensed  by  any  state  of  the  United 
States  or  the  IMstrict  of  Columbia,  or 
signed  by  a  Coast  Guard-approved 
organization,  that — 

(i)  Certifies  the  vessel's  compliance    ^ 
with  the  minimum  section  moKhilus  and 
plating  thickness  requirements  of 
subpart  32.50  of  this  chapter,  or 

(ii)  Proposes  structural  repairs  and/or 
modifications  that  will  bring  the  vessel 
up  to  the  required  streixgth  standards. 

(e)  The  vessel  owner  or  operator  shall 
keep  8  permanent  copy  of  the  Coast 
Guard-approved  gauging  report 
available  for  inspection  by  the  OCMI. 

(f)  Instead  of  the  submittals  required 
by  paragraphs  (c)  and  (d)  of  this  section, 
current  classification  with  the  American 
Bureau  of  SSiipping  or  another 
recognized  classification  society,  or  a 
load  line  certificate  issued  in 
accordance  with  the  International 
Convention  on  Load  Lines  at  the 
Intematianal  Voyage  Load  Line  Act. 
may  be  submitted  as  evidence  of 
compliance  with  the  requirements  of 
this  section. 

PART  32-SPECIAL  EQUIPMEIfT. 
MACHINERY,  AND  HULL 
REQUIREMENTS 

5.  The  authority  citation  for  part  32  is 
revised  to  read  as  follows: 

Authority:  46  U.S.C  2103. 3306,  3703,  E.O. 
12234,  45  FR  58801,  3  CFR,  1980CtHnp.,  p. 
277;  49  CFR  146;  Subpart  32.59  also  Issued 
under  the  authority  of  Sect.  4109,  Pub.  L. 
101-380, 104  Stat  515. 

6.  Subpart  32.50  is  added  to  read  as 
follows: 

Subpart  32.59— Minimum  Longitudinal 
Strength  and  Plating  TMckneaa 
Requlrementa  for  Undaaaed  Tank 
Veaaela  That  Carry  Certain  Oil 
Cargoea— TB/ALL 

132.59-1    Minknum  section  modulus  ano 
plating  tttlcknass  requiramanta— TQ/AU. 

(a)  As  used  in  this  sedton.  Piule 
means  the  current  Roles  of  the 
American  Bureau  of  Shipping  or  othw 
rea^nized  classification  society,  as 
appropriate  for  the  vessel's  present 
service  and  regardless  of  the  year  the 
vessel  was  constructed. 

(b)  The  reqtiiremants  of  this  section 
apply  to  all  in-service,  unclassed  tank 
vessels  certificated  to  carry  a  pollution 
category  I  oil  cargo  listed  in  46  CFR 
Table  30.25-1. 

(c)  For  all  vessels  except  those  limited 
on  theii  Certificate  of  Inspection  to  tlver 


routes  only,  the  minimum  midship 
section  modulus  must  be — 

(1)  At  least  90  j)ercent  of  that  required 
by  Rule;  or 

(2)  Where  there  is  no  specific  Rule 
requirment,  at  least  100  percent  of  that 
which  is  necessary  to  meet  the  bending 
moment  developed  under  a  full  load 
condition  in  still  water,  using  a 
permissible  bending  stress  of  12.74  kN/ 
cm»  (1.30  t/cmJ,  8.25  Ltf/inz). 

(d)  Within  the  40-percent  midship 
length,  the  average  flange  and  web 
thicknesses  of  each  longitudinal 
stiffener  must  be  as  follows: 

(1)  For  deck  and  bottom  stiffeners:  at 
least  85  percent  of  Rule  thickness, 
unless  a  Duckling  analysis  demonstrates 


that  lesser  thicknesses  can  be  safely 
tolerated.  However,  the  average 
thickness  must  never  be  less  than  80 
percent  of  Rule  thickness;  and 

(2)  For  side  stiffeners:  at  least  75 
percent  of  Rule  thickness. 

(e)  Within  the  40-percent  midship 
length,  the  average  thickness  for 
longitudinal  strength  plating  must  be  at 
least  as  follows: 

(1)  Weather  deck:  75  percent  of  Rule 
thickness; 

(2]  Hatch:  70  percent  of  Rule 
thickness; 

(3)  Tnmk:  75  percent  of  Rule 
thickness; 

(4)  Sheer  strake:  75  percent  of  Rule 
thickness; 


(5)  Outer  sideshell:  75  percent  of  Rule 
thickness; 

(6)  Inner  sideshell:  75  percent  of  Rule 
thickness; 

(7)  Outer  bottom;  75  percent  of  Rule 
thickness; 

(8)  Iimer  bottom:  70  percent  of  Rule 
thickness; 

(9)  Keel:  75  percent  of  Rule  thickness; 

(10)  Bulkheads:  75  percent  of  Rule 
thickness. 

Dated:  October  4, 1993. 
A£.  Heniit 

Rear  Admiral.  U.S.  Coasi  Guard.  Chief.  Office 
of  Marine  Safety.  Security  and  Environmental 
Protection. 

(FR  Doc.  93-24806  Filed  10-7-93;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  386 
RIN  1820-AB21 

Rehabliltatlon  Training;  Rehabilitation 
Long-Term  Training 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  regulations  are  needed  to 
implement  the  Rehabilitation  Act 
Amendments  of  1992.  These 
amendments  direct  the  Secretary  to 
issue  regulations  as  appropriate  to  carry 
out  the  provisions  of  the  Act.  The 
RehabiUtation  Long-Term  Training 
program  is  authorized  by  section  302  of 
Title  m  of  the  Rehabilitation  Act  of 
1973,  as  amended.  The  purpose  of  this 
discretionary  grant  program  is  to  fund 
projects  to  provide  academic  training  in 
areas  of  personnel  shortages  identified 
by  the  Secretary. 

DATES:  Comments  must  be  received  on 
or  before  December  7, 1993. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  the  Acting  Commissioner, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3028 
Switzer  Building,  Washington,  DC 
20202-2531. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOn  FURTHER  INFORMATION  CONTACT: 
Richard  Melia,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3324  Switzer  Building, 
Washington,  DC  20202-2649. 
Telephone  (202)  205-9400.  Individuals 
who  use  a  telecommimications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
8OO7877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPI^MENTARY  INFORMATION:  These 
proposed  regulations  would  implement 
the  changes  to  the  RehabiUtation  Long- 
Term  Training  program  made  by  the 
RehabiUtation  Act  Amendments  of 
1992,  PubUc  Law  102-569,  enacted 
October  29, 1992.  Commenters  are 
invited  to  comment  on  the  regulations 
in  their  entirety. 

The  proposed  regulations  are 
substantially  technical,  updating 
definitions,  referencing  changes  in 
Education  Department  General 
Administrative  Regulations,  and 
incorporating  new  phraseology  from  the 
Act  However,  program  reviews  and 


audits  have  identified  several  problem 
areas  for  which  new  rulemaking  is 
proposed.  In  particular,  stricter 
standards  are  needed  to  ensure  effective 
implementation  of  the  work-or-repay 
provision.  The  Secretary  proposes 
additional  changes  in  the  "work-or- 
repay"  provisions  to  ensure  that — 
tlj  Grantees  disburse  awards  to 
individuals  only  after  required 
certifications  and  agreements  have  been 
executed; 

(2)  Scholars  receiving  awards  clearly 
imderstand  their  obligations  under  this 
program  by  participating  in  an  exit 
certification  when  they  leave  their 
educational  program;  and 

(3)  Grantees  maintain  adequate 
tracking,  record,  and  report  systems  for 
verifying  that  scholars  have  met  their 
work-or-repay  responsibilities. 

The  proposed  cnanges  to  the  work-or- 
repay  provision  are  presented  in  greater 
detail  in  the  foUowing  paragraphs. 
Major  proposed  changes  are  identified 
by  section. 

Section  386.1  has  been  revised  to 
respond  to  increasing  numbers  of 
proposals  imder  the  long-term  training 
program  that  do  not  include  academic 
training  subject  to  the  work-or-repay 
provision.  TTie  purpose  of  the 
RehabiUtation  Long-Term  Training 
program  and  the  work-or-repay 
provision  is  to  prepare  professionals  for 
jobs  in  designated  State  and  related 
rehabiUtation  agencies  in  areas  of 
shortage.  This  provision  clarifies  that 
grants  awarded  under  this  program  must 
support  academic  outcomes. 

Section  386.30  proposes  that  the 
Federal  share  of  the  cost  of  the  project 
may  not  be  more  than  90  percent  of  the 
total  cost  of  the  project.  The  oirrent 
regulations  do  not  specify  a  specific 
amoimt  for  Federal  participation  and 
leave  the  amount  of  non-Federal  match 
to  be  determined  during  the  negotiation 
process.  Currently  most  grantees 
provide  a  matching  component  greater 
than  10  percent,  and  the  Department 
beUeves  this  level  of  match  is 
appropriate  for  all  grantees  imder  this 
program. 

Section  366.31  would  require  grantees 
to  use  at  least  75  percent  of  the  grant 
award  for  scholarships.  This  provision 
is  consistent  with  the  work-or-repay 
requirement  and  responds  directly  to  a 
recommendation  of  a  report  by  the 
Department's  Office  of  Inspector 
General.  Exceptions  to  this  requirement 
may  apply  under  unique  circimistances, 
such  as  the  estabUshment  of  a  new 
training  program  that  does  not  award 
degrees  or  certificates. 

Section  386.33  would  incorporate 
statutory  language  on  employment  that 
quaUfies  for  the  work-or-repay  provision 


and  would add^jtequlrement  that  each 
scholar  compile  a  Certification  of 
EUgibiUtyiOT  Federal  Assistance 
estabUshed  in  1992  by  the  Education 
Department  for  all  scholarship,  direct 
student  grant,  fellowship,  ana  loan 
programs. 

Section  386.34  would  require  grantees 
to  obtain  necessary  assiirances  before 
scholarship  assistance  is  provided  to  an 
individual.  New  statutory  provisions  for 
the  work-or-repay  requirement  are 
addressed.  The  provision  for  an  exit 
certification  addresses  a 
recommendation  of  the  Office  of 
Inspector  General  report  that  scholars  be 
reminded  of  their  obUgations  as  they 
leave  their  educational  program  (similar 
to  the  exit  reqiiirements  fonstudent 
loans)  and  that  they  confirm  the 
accuracy  of  the  information  W  their 
record.  The  expanded  tracking  and 
records  requirements  ensure  that 
grantees  verify  requirements  of  the 
work-or-repay  provision  and  maintain 
accurate  records  until  the  requirement  is 
met. 

Section  386.35  would  require 
institutions  of  higher  education  that  are 
grantees  under  the  RehabiUtation  Ix)ng- 
Term  Training  program  to  provide 
information  necessary  for  designated 
State  agencies  to  meet  the  requirements 
of  section  101(a)(7)  of  the  Act.  The  Act 
places  a  significant  burden  on 
designated  State  agencies  to  coUect 
information  on  numbers  of  students 
enrolled  in  rehabiUtation  programs  in 
the  State  and  related  information.  This 
provision  will  ensure  that  institutions  of 
higher  education  receiving  Federal 
rehabiUtation  training  funds  will 
cooperate  in  compiling  the  mandated 
information. 

This  program  supports  National 
Education  Goal  5  that  every  adult 
American,  including  individuals  with 
disabilities,  will  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibiUties  of  citizenship.  The 
Department  supports  a  variety  of 
training  activities  for  vocational 
rehabilitation  personnel  so  that  they 
may  assist  individuals  with  disabiUties 
in  gaining  the  knowledge  and  skills  to 
obtain  employment  and  compete  in  a 
global  economy. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  small  entities  that  would  be 
affected  are  small  colleges  and 
universities.  The  regulations  would 
impose  minimal  requirements  to  ensure 
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the  proper  expendittire  of  (irogram 
funds. 

Paperwork  Redaction  Act  of  1980 

Sections  386.20,  386.33,  386.34, 
386.35,  and  386.42  contain  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980, 
the  Department  of  Education  will 
submit  a  copy  of  these  sections  to  the 
Office  of  Management  and  Budget 
(0MB)  for  its  review.  (44  U.S.C  3504(h)) 

State  agencies  and  other  public  or 
nonprofit  agencies  and  organizations, 
including  institutions  of  higher 
education,  that  participate  in  the 
Rehabilitation  I^ng-Tenn  Training 
program  would  have  to  comply  with  the 
information  collection  requirements  in 
these  proposed  regulations.  The 
Department  needs  and  uses  the 
inmrmation  to  make  grants  and  to 
ensiu^  compliance  with  work-or-repay 

Tirements  for  scholarship  recipients, 
mual  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average  80 
hours  per  response  for  300  respondents, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  neeoed,  and  completing  and 
reviewing  the  collection  of  information. 

Organizations  and  individuals 
desiidbg  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  AfEairs, 
0MB,  room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention:  Daniel  J.  Chenok. 

IntergoTemmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
ana  the  regulations  In  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  strengthened  federalism 
oy  relying  on  processes  developed  by 
State  and  local  governments  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regxilations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
3214,  Switzer  Building,  330  C  Street, 
SW.,  Washington,  DC,  between  the 
hours  of  8:30  a.m.  and  4  p.m.,  Monday 


through  Friday  of  each  week  except 
Federal  holidays. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  Information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Sab}ects  in  34  CFR  Part  386 

Rehablhtatlon  training.  Grant 
programs.  Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Nimiber  84.129,  Rehabilitation  Training: 
Rehabilitation  Long-Term  Training) 

Dated:  October  5, 1993. 
Richard  W.Riley, 
Secretary  ofBdacatkm. 

The  Secretary  proposes  to  amend  title 
34  of  the  Code  of  Federal  Regulations  by 
revising  part  386  to  read  as  follows: 

PART  386— REHABIUTATION 
TRAINING:  REHABILITATION  LONG- 
TERM  TRAINING 

Subpart  A— General 

386.1  What  la  the  Rdiabilitation  Long-Tena 
Training  program? 

386.2  Who  U  eligible  far  an  awardr 

386.3  What  regulatlans  apply? 

388.4  What  definitloni  apply? 

Subpart  B—{Reeerv«d] 


Subpart  C— Now  Doaa 
an  Award? 


the  Sacratary  Make 


386.20    What  selection  criteria  does  the 
Secretary  use? 

Subpart  D-What  CondMone  Mum  Ba  Mat 
after  an  Award? 

386.30  What  are  the  matching 
requirements? 

386.31  What  are  requirements  for  directing 
grant  funds? 

386.32  What  are  allowable  costs? 

386.33  What  are  the  requirements  for 
grantees  in  disbursing  scholarships? 

386.34  What  assurances  must  be  provided 
by  a  grantee  that  intends  to  provide 
scholarships? 

386.35  What  information  must  be  provided 
by  a  grantee  that  is  an  institution  of 
higher  education  to  assist  designated 
State  agencies? 

Subpart  E— What  CondMona  Must  Be  Met 
byaScholar? 

386.40  What  are  the  requirements  for 
scholars? 

386.41  Under  what  circumstances  does  the 
Secretary  grant  a  deferral  or  exception  to 
perfannance  or  repayment  under  a 
scholarship  agreement? 


386.42  What  must  a  scholar  do  to  obtain  a 
deferral  or  exception  to  performance  or 
repayment  under  a  sciKtlarsliip 
agreement? 

386.43  What  are  the  consequences  of  a 
scholar's  fiailure  to  meet  the  terms  and 
conditions  of  scholarship  agreement? 

AudMotty:  29  U.S.C  711(c]  and  774.  unless 
otherwise  noted. 

Subpart  A— General 

f  366.1    What  is  the  RehabRitation  Lena- 
Term  Training  program? 

(a)  The  Rehabilitation  Long-Term 
Training  program  provides  financial 
assistance  for — 

(1)  Projects  that  provide  basic  or 
advanced  training  leading  to  an 
academic  degree  in  one  of  those  fields 
of  study  identified  in  paragraph  (b)  of 
this  section: 

(2)  Projects  that  provide  a  specified 
series  of  courses  or  program  of  study 
leading  to  award  of  a  certificate  in  one 
of  those  fields  of  study  identified  in 
paragraph  (b)  of  this  section;  and 

(3)  Projects  that  provide  support  for 
medical  residents  enrolled  in  residency 
training  programs  in  the  specialty  of 
physical  medicine  and  rehablhtatlon. 

(b)  The  Rehabihtation  Long-Term 
Training  program  is  designed  to  provide 
academic  training  in  areas  of  personnel 
shortages  identified  by  the  Secretary 
and  pubhshed  in  a  notice  in  the  Federal 
Register.  These  areas  may  include— 

(1)  Vocational  rehabilitation 
counseling;  ^ 

(2)  Rehaoititation  technology; 

(3)  Rehablhtatlon  medidne; 

(4)  Rehabihtation  nursing; 

(5)  Rehabihtation  social  work; 

(6)  Rehabihtation  psychiatry: 

(7)  Rehabihtation  psychology; 

(8)  Rehabihtation  dentistry; 

(9)  Physical  therapy; 

(10)  Oiccupational  therapy; 

(11)  Speech  pathology  and  audiology; 

(12)  Pnysical  education; 

(13)  Therapeutic  recreation: 

(14)  Commimity  rehabiUtatian 
program  personnel; 

(15)  Prosthetics  and  orthotics; 

(16)  Rehabihtation  of  individuals  who 
are  blind; 

(17)  Rehabihtation  of  individuals  who 
are  deaf, 

(18)  Rehabihtation  of  individuals  who 
are  mentally  ill; 

(19)  Undergraduate  education  in  the 
rehabihtation  services; 

(20)  Independent  hving; 

(21)  Chent  assistance; 

(22)  Administration  of  conununity 
rehabilitation  programs; 

(23)  Rehabihtation  administration; 

(24)  Vocational  evaluation  and  work 
adjustment; 

(25)  Services  to  individuals  with 
specific  disabihties  or  specific 
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impediments  to  rehabilitation, 
including  individuals  who  are  members 
of  populations  that  are  unserved  or 
underserved  by  programs  under  this 
Act; 

(26)  Job  development  and  job 
placement  services  to  individuals  with 
disabilities; 

[27]  Supported  employment  services, 
including  services  of  emplojrment 
specialists  for  individuals  with 
disabiUties: 

(28)  Specialized  services  for 
individuals  with  severe  disabilities; 

(29)  Recreation  for  individuals  with 
disabilities;  and 

(30)  Other  fields  contributing  to  the 
rehabilitation  of  individuals  with 
disabiUties, 

(Authority:  Sees.  12  and  302  of  the  Act;  29 
use  711  and  771a) 

S  366.2   Who  Is  •llgibto  for  an  award? 
Those  agencies  and  organizations 
eligible  for  assistance  under  this 
program  are  described  in  34  CFR  385.2. 

(Authority:  Sec.  302(a)  of  the  Act;  29  U.S.C. 
771a(a)) 

S  386.3    What  regulations  apply? 

The  following  regulations  apply  to  the 
Rehabihtation  Training:  Rahabihtation 
Long-Term  Training  program: 

(a)  The  regulations  in  mis  part  386. 

(b)  The  regulations  in  34  CFR  part 
385. 

(Authority:  Sec  302  of  the  Act;  29  U.S.C. 
771a) 

§386.4    What  dtflnMons  spply? 

The  following  definitions  apply  to 
this  prop-am:  

(a)  Definitions  in  34  CFR  385.4. 

(b)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

Academic  year  means  a  full-time 
course  of  study — 

(1)  Taken  for  a  period  totaling  at  least 
nine  months;  or 

(2)  Taken  for  the  equivalent  of  at  least 
two  semesters,  two  trimesters,  or  three 
quarters. 

Certificate  means  a  recognized 
educational  credential  awarded  by  a 
grantee  under  this  part  that  attests  to  the 
completion  of  a  specified  series  of 
courses  or  program  of  study. 

Professional  corporation  or 
professional  practice  means — 

(1)  A  professional  service  corporation 
or  practice  formed  by  one  or  more 
individuals  duly  au^orized  to  render 
the  same  professional  service,  for  the 
purpose  of  rendering  that  service;  and 

(2)  The  corporation  or  practice  and  its 
members  are  subject  to  the  same 
supervision  by  appropriate  State 
regulatory  agencies  as  individual 
practitioners. 


Related  agency  means — 

(1)  An  American  Indian  rehabilitation 
program;  or 

(2j  Any  of  the  following  agencies  that 
provide  services  to  individuals  with 
disabiUties  under  an  agreement  wdth  a 
designated  State  agency  in  the  area  of 
specialty  for  which  training  is  provided: 

(i)  A  Federal.  State,  or  local  agency. 

(ii)  A  nonprofit  organization. 

(iii)  A  professional  corporation  or 
professional  practice  group. 

Scholar  means  an  individual  who  is 
enrolled  in  a  certificate  or  degree 
granting  course  of  study  in  one  of  the 
areas  Usted  in  §  386.1(b)  and  who 
receives  scholarship  assistance  under 
this  part. 

Scholarship  means  an  award  of 
financial  assistance  to  a  scholar  for 
training  and  includes  all  disbursements 
or  credits  for  student  stipends,  tuition 
and  fees,  and  student  travel  in 
conjunction  with  training  assignments. 

State  rehabilitation  agency  means  the 
designated  State  agency. 

(Authority:  Sec.  12(c)  of  the  Act;  29  U.S.C. 
711(c)) 

Subpart  B— [ReMrved] 

Subpart  C— How  Does  the  Secretary 
Make  an  Avrard? 

1386.20   What  sslectton  criteria  does  the 
Secretary  uee? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  appUcation: 

(a)  P7an  of  operation.  (30  points)  The 
Secretary  evaluates  each  appUcation  on 
the  basis  of  the  criterion  in  §  385.32(a). 

(b)  Quality  of  key  personnel.  (10 
points)  The  Secretary  evaluates  each 
appUcation  on  the  basis  of  the  criterion 
in  §  385.32(b). 

(c)  Budget  and  cost  effectiveness.  (10 
points)  The  Secretary  evaluates  each 
appUcation  on  the  basis  of  the  criterion 
in  §  385.32(c). 

(d)  Evaluation  plan.  (5  points)  The 
Secretary  evaluates  each  appUcation  on 
the  basis  of  the  criterion  in  §  385.32(d). 

(e)  Adequacy  of  resources.  (5  points) 
The  Secretary  evaluates  each 
appUcation  on  the  basis  of  criterion  in 
§  385.32(e). 

(f)(1)  Evidence  of  need.  (10  points) 
The  Secretary  reviews  each  appUcation 
for  information  that  shows  that  the  need 
for  the  training  project  has  been 
adeauately  justified. 

(2)  The  Secretary  looks  for 
information  that  shows  that  the  need  for 
the  training  project  has  been  estabUshed 
in  terms  of  rehabihtation  supply  and 
demand  for  qualified  rehabilitation 
personnel  and  includes  an  assessment 
of  how  the  project  wiU  respond  to 
persoimel  needs  estabUshed  in  local. 
State,  or  national  studies. 


(g)(1)  Relevance  to  State-Federal 
rehabilitation  service  program.  (10 
points)  The  Secretary  reviews  each 
appUcation  for  information  that  shows 
that  the  proposed  project  appropriately 
relates  to  the  mission  of  the  State- 
Federal  rehabilitation  service  program. 

(2)  The  Secretary  looks  for 
information  that  shows  that  the  project 
can  be  expected  either  to  increase  the 
supply  of  trained  personnel  available  to 
State  and  other  public  or  nonprofit 
agencies  involved  in  the  rehabihtation 
of  individuals  with  physical  or  mental 
disabilities  through  degree  or  certificate 
granting  programs,  or  to  improve  the 
skills  and  qiiality  of  professional 
personnel  in  the  rehabihtation  field  in 
which  the  training  is  to  be  provided 
through  the  grantSig  of  a  degree  or 
certificate. 

(h)(1)  Nature  and  scope  of 
curriculum.  (20  points)  The  Secretary 
reviews  each  appUcation  for 
information  that  demonstrates  the 
adequacy  of  the  proposed  curriculum. 

(2)  The  Secretaiv  looks  for 
information  that  shows — 

(i)  The  scope  and  nature  of  the 
coursework  reflect  content  that  can  be 
expected  to  enable  the  achievement  of 
the  estabUshed  project  objectives; 

(ii)  The  c\irriculimi  and  teaching 
methods  provide  for  an  integration  of 
theory  and  practice  relevant  to  the 
educational  objectives  of  the  program; 

(iU)  Tliere  is  evidence  of 
educationally  focused  practical  and 
other  field  experiences  in  settings  that 
ensure  student  involvement  in  the 
provision  of  vocational  rehabihtation, 
supported  employment,  or  independent 
living  rehabihtation  services  to 
individuals  with  disabiUties,  especially 
individuals  with  severe  disabiUties; 

(iv)  The  coursework  includes  student 
exposure  to  vocational  rehabihtation, 
supported  employment,  or  independent 
Uving  rehabihtation  processes, 
concepts,  programs,  and  services;  and 

(v)  If  appUcable,  there  is  evidence  of 
current  professional  accreditaUon  by  the 
designated  accrediting  agency  in  the 
professional  field  in  which  grant 
support  is  being  requested. 

(Authority:  Sees.  12(c)  and  302  of  the  Act;  29 
U.S.C  711(c)  and  771a) 

Subpart  D— What  Conditions  Must  Be 
Met  After  an  Award? 

f  386.30    What  are  the  matching 
requirements? 

The  Federal  share  may  not  be  more 
than  90  percent  of  the  total  cost  of  a 
project  under  this  program. 

(Authority:  Sec  12(c)  of  the  Act;  29  U.S.C 
711(c)) 


1886.31  What  ar*  ttM  r«quir*m«nt«  for 
dkvctlng  grant  funds? 

(a)  A  grantee  must  use  at  least  75 
percent  of  the  total  award  for 
scholarships  as  defined  in  §  386.4. 

(b)  The  Secretary  may  award  grants 
that  use  less  than  75  percent  of  the  total 
award  for  scholarships  based  upon  the 
unique  natiue  of  the  project,  such  as  the 
establishment  of  a  new  training  program 
or  long-term  training  in  an  emerging 
field  that  does  not  award  degrees  or 
certificates. 

(Authority:  Sees.  12(c)  and  302  of  the  Act;  29 
U.S.C  711(c)  and  771a) 

1386.32  Whataraallowablacosta? 

In  addition  to  those  allowable  costs 
established  in  the  Education 
Department  CJeneral  Administrative 
Regulations  in  §§  75.530  through 
75.562,  the  following  items  are 
allowable  under  long-term  training 
projects: 

(a)  Student  stipends. 

(b)  Tuition  and  fees. 

(c)  Student  travel  in  conjunction  with 
training  assignments. 

(Authority:  Sees.  12(c)  and  302  of  the  Act;  29 
U.S.C  711(c)  and  771a) 

1386.33  What  ara  ttM  raquiramants  for 
grantaas  In  diaburaing  acholarahlpa? 

(a)  Before  disbursement  of  scholarship 
assistance  to  an  individual,  a  grantee— 

(l)(i)  Shall  obtain  documentation  that 
the  individual  is — 

(A)  A  U.S.  citizen  or  national;  or 

(B)  A  permanent  resident  of  the 
Republic  of  the  Kfarshall  Islands, 
Federated  States  of  Micronesia, 
Republic  of  Palau,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands;  or 

(ii)  Shall  confirm  firom  dociunentation 
issued  to  the  individual  by  the  U.S. 
Immigration  and  Natiiralization  Service 
that  he  or  she— 

CA)  Is  a  lawful  permanent  resident  of 
the  United  States;  or 

(B)  Is  in  the  United  States  for  other 
than  a  temporary  purpose  with  the 
intention  of  becoming  a  citizen  or 
permanent  resident;  and 

(2)  Shall  have  dociunentation  that  the 
individual  is  not  an  employee  of  the 
Federal  Government; 

(3)  Shall  confirm  that  the  applicant 
has  expressed  interest  in  a  career  in 
clinical  practice,  administration, 
supervision,  teaching,  or  research  in  the 
vocational  rehabilitation,  supported 
employment,  or  independent  living 
rdiabilitation  of  individuals  with 
disabilities,  especially  individuals  with 
severe  disabilities; 

(4)  Shall  have  documentation  that  the 
individual  expects  to  maintain  or  seek 
employment  in  a  designated  State 


rehabilitation  agency  or  in  a  nonprofit 
rehabilitation,  professional  corporation, 
professional  practice  group,  or  related 
agency  providing  services  to  individuals 
with  disabilities  or  individuals  with 
severe  disabilities  under  an  agreement 
with  a  designated  State  agency; 

(5)  Shall  reduce  the  sdiolarship  by 
the  amoimt  in  which  the  combined 
awards  would  be  in  excess  of  the  cost 
of  attendance,  if  a  scholarship,  when 
added  to  the  amount  the  scholar  is  to 
receive  for  the  same  academic  year 
under  Title  IV  of  the  Higher  Education 
Act,  would  otherwise  exceed  the 
scholar's  cost  of  attendance; 

(6)  Shall  limit  scholar^p  assistance 
to  the  individual's  cost  of  attendance  at 
the  institution  for  no  more  than  four 
academic  years  except  that  the  grantee 
may  provide  an  extension  consistent 
with  the  institution's  accommodations 
under  section  504  of  the  Act  if  the 
grantee  determines  that  an  individual 
has  a  disability  that  seriously  affects  the 
completion  of  the  course  of  study;  and 

(7)  Shall  obtain  a  Certification  of 
Eligibility  for  Federal  Assistance  from 
each  scholar  as  prescribed  in  34  CFR 
75.60,  75.61.  and  75.62. 

(Authority:  Sees.  12(c)  and  302(b]  of  the  Act; 
29  U.S.C  711(c)  and  771a(b)) 

1386.34   What  aaaurancaa  muat  ba 
provided  by  a  grantaa  ttwt  Intanda  to 
provide  acholarahlpa? 

A  grantee  under  this  part  that  intends 
to  grant  scholarships  for  any  academic 
year  beginning  after  June  1, 1992,  shall 
provide  the  folloMdng  assurances  before 
an  award  is  made: 

(a)  Requirement  for  agreement.  No 
individual  will  be  provided  a 
scholarship  without  entering  into  a 
written  agreement  containing  the  terms 
and  conditions  required  by  this  section. 
An  individual  will  sign  and  date  the 
agreement  prior  to  the  initial 
disbursement  of  scholarship  funds  to 
the  individual  for  payment  of  the 
individual's  expenses,  such  as  tuition. 

(b)  Disclosure  to  applicants.  The 
terms  and  conditions  of  the  agreement 
that  the  grantee  enters  into  with  a 
scholar  will  be  fully  disclosed  in  the 
application  for  scholaurshlp. 

fc)  Form  and  terms  of  agreement. 
Each  scholarship  agreement  with  a 
grantee  will  be  in  the  form  and  contain 
the  terms  that  the  Secretary  requires, 
including  at  a  wiiniTniim  the  following 
provisions: 

(1)  The  scholar  will — 

(i)  Maintain  employment — 

(A)  In  a  nonprofit  rahabilitation 
agency  or  related  agency  or  in  a  State 
rehabilitation  agency  or  related  agency, 
including  a  professional  corporation  or 
professional  practice  group  throxigh 


which  the  individual  has  a  service 
arrangement  with  the  designated  State 
agency; 

(B)  On  a  full-  or  part-time  basis:  and 

(C)  For  a  period  of  not  less  than  the 
full-time  equivalent  of  two  years  for 
each  year  for  which  assistance  under 
this  section  was  received,  vnthin  a 
period,  beginning  after  the  recipient 
completes  the  training  for  whidi  the 
scholarship  was  awarded,  of  not  more 
than  the  sum  of  the  nimiber  of  years 
required  in  this  paragraph  and  tM'o 
additional  years;  and 

(ii)  Repay  all  or  part  of  any 
scholarship  received,  plus  interest,  if 
the  individual  does  not  fulfill  the 
requirements  of  paragraph  (c)(l)(i)  of 
this  section,  except  as  the  Secretary  by 
regulations  may  provide  for  repayment 
exceptions  and  deferrals. 

(2)  The  employment  obligation  in 
paragraph  (c)(1)  of  this  section  as 
applied  to  a  part-time  scholar  will  be 
based  on  the  accumulated  academic 
years  of  training  for  which  the 
scholarship  is  received. 

(3)  Until  the  scholar  has  satisfied  the 
employment  obligation  described  in 
paragraph  (c)(l]  of  this  section,  the 
scholar  will  inform  the  grantee  of  any 
change  of  name,  address,  or 
employment  status  and  will  document 
employment  satisfying  the  terms  of  the 
agreement 

(4)  Subject  to  the  provisions  in 
S  386.41  regarding  a  deferral  or 
exception,  when  the  scholar  enters 
repayment  status  under  §  386.43(e),  the 
amount  of  the  scholarship  that  has  not 
been  retired  through  eligible 
employment  will  constitute  a  debt  owed 
to  the  United  States  that— 

(i)  Will  be  repaid  by  the  scholar, 
including  interest  and  costs  of 
collection  as  provided  in  §  386.43;  and 

(ii)  May  be  collected  by  the  Secretary 
in  accordance  with  34  CFR  part  30.  in 
the  case  of  the  scholar's  failure  to  meet 
the  obligation  of  §  386.43. 

(d)  Executed  agreement.  The  grantee 
vtrill  provide  an  original  executed 
agreement  upon  request  to  the 
Secretary. 

(e)  Standards  for  satisfactory  progress. 
The  grantee  will  estabUsh,  publish,  and 
apply  reasonable  standards  for 
measuring  whether  a  scholar  is 
maintaining  satisfactory  progress  in  the 
scholar's  course  of  study.  The  Secretary 
considers  an  institution's  standards  to 
be  reasonable  if  the  standards — 

(1)  Conform  vfith  the  standards  of 
satisfactory  progress  of  the  nationally  • 
recognized  accrediting  agency  that 
accredits  the  institution,  if  the 
institution  is  accredited  by  such  an 
agency,  and  if  the  agency  has  those 
standards; 
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(2)  For  a  scholar  enrolled  in  an 
eligibla  program  who  is  to  receive 
assistance  under  the  Rehabilitation  Act, 
are  the  same  as  or  stricter  than  the 
institution's  standards  for  a  student 
enrolled  in  the  same  academic  program 
who  is  not  receiving  assistance  imder 
the  Rehabilitation  Act;  and 

(3)  Include  the  following  elements: 
(i)  Grades,  work  projects  completed, 

or  comparable  factors  that  are 
measuivble  against  a  norm. 

(ii)  A  maximum  timeframe  in  which 
the  scholar  shall  complete  the  scholar's 
educational  objective,  degree,  or 
certificate. 

(iii)  Consistent  application  of 
standards  to  all  scholars  within 
categories  of  students;  e.g.,  full-time, 
part-time,  undergraduates,  graduate 
students,  and  students  attending 
programs  established  by  the  institution. 

(iv)  Specific  policies  defining  the 
effsct  of  course  incompletes, 
withdrawals,  repetitions,  and  noncredit 
remedial  courses  on  satisfoctory 
progress. 

(v)  Specific  procedures  for  appeal  of 
a  determination  that  a  scholar  is  not 
making  satisfactory  progress  and  for 
reinstatement  of  aid. 

(f)  Exit  certification.  The  grantee  has 
established  policies  and  proced\ires  for 
receiving  written  certification  from 
scholajs  at  the  time  of  exit  from  the 
program  acknowledging  the  following: 

(1)  The  name  of  the  institution  and 
the  number  of  the  Federal  grant  that 
provided  the  scholarship. 

(2)  The  scholar's  field  of  study. 

(3)  The  number  of  years  the  scholar 
needs  to  work  to  satisfy  the  work 
reouirements  in  §  388.34(c)(l)(i)(C). 

(4)  The  total  amount  of  scholarship 
assistance  received  subject  to  the  work- 
or-repav  provision  in  §  386.34(c)(l)(ii). 

(5)  The  time  period  during  which  the 
scholar  must  satisfy  the  work 
reouirements  in  §  386.34(c)(l)(i)(C). 

(6)  All  other  obligations  of  the  scholar 
in  §386.34. 

(g)  Tracking  system.  The  grantee  has 
established  policies  and  procedures  to 
determine  compliance  of  the  scholar 
with  the  terms  of  the  agreement.  In 
order  to  determine  whether  a  scholar 
has  met  the  work-or-repay  provision  in 
§  386.34(c)(l)(i),  the  tracking  system 
must  include  for  each  employment 
position  maintained  by  the  scholar — 

(1)  Documentation  of  the  employer's 
name,  address,  dates  of  the  scholar's 
employment,  and  the  position  the 
scholar  maintained; 

(2)  Documentatioo  of  how  the 
employment  meets  the  requirements  in 
5386.34{c)(l)(i);and 

(3)  Documentation  that  &»gruitee,  if 
experiencing  difficulty  in  locating-* 


scholar,  has  checked  %vith  existing 
tracking  systems  operated  by  alumni 
organizations. 

(n)  Reports.  The  grantee  shall  make 
reports  to  the  Secretary  that  are 
necessary  to  carry  out  the  Secretary's 
functions  under  this  part. 

(i)  Records.  The  grantee  shall 
maintain  the  information  obtained  in 
paragraphs  (g)  and  (h)  of  this  section  (or 
a  period  of  time  equal  to  the  time 
required  to  fulfill  the  obligation  under 
§386.34(c)(l)(iMa. 

(Authority:  Sees.  12(c)  and  302(b)  of  the  Act; 
29  U.S.C  711(c)  and  771a(b)) 

I386.3S    What Informalton  muat be 
pravidad  t^  •  gram**  that  la  an  Inatltution 
of  highar  education  to  asalat  daaignalad 
State  agandaa? 

A  grantee  that  is  an  institution  of 
higher  education  provided  assistance 
under  this  part  shall  cooperate  with  the 
following  requests  for  information  from 
a  designated  State  agency: 

(a)  mformation  required  by  section 
101(a)(7)  of  the  Act  which  may  include, 
but  is  not  limited  to — 

(1)  The  ntmiber  of  students  enrolled 
by  the  grantee  in  rehabilitation  training 
prooams;  and 

(2)  The  nomber  of  rehabilitation 
professionals  trained  by  the  grantee  who 
graduated  with  certification  or 
licens\u«.  or  with  credentials  to  qualify 
for  certification  or  licensure,  during  the 
past  year. 

(b)  Information  on  the  availability  of 
rehabilitation  courses  leading  to 
certification  or  licensure,  or  &e 
credentials  to  qualify  for  certification  or 
licensure,  to  assist  State  agencies  in  the 
planning  of  a  program  of  staS 
development  for  all  classes  of  positions 
that  are  involved  in  the  administration 
and  operation  of  the  State  agency's 
vocational  rehabilitation  program. 

(Authority:'Sflcs.  12(c)  and  302  of  the  Act.  29 
U.S.C  711(c)  and  771a) 

Subpart  E— What  Conditions  Must  B« 
Met  by  a  Scholar? 

§  3oo>40   WnaA  ava  wa  M^^lramanta  tor 
sdiolarsT 

A  scholar — (a)  Shall  receive  the 
training  at  the  educational  institution  or 
agency  designated  in  the  scholarship: 
and 

(b)  Shall  not  accept  payment  of 
educational  allowances  from  any  other 
Fedaral,  State,  or  local  public  or  private 
nonprofit  agency  if  that  allowance 
conflicts  with  the  individual's 
obligation  under  $  388.33(aK4)  or 

8  386.34fcKl>. 

(c)'  Sbaa  enter  into  a  written 
agreement  witit  the  grantee,  before 
starting  traiajng.  tllat  meets  the  terms 
and  conditions  required  in  §380.34; 


(d)  Shall  be  enrolled  in  a  course  of 
study  leading  to  a  certificate  or  degree 
in  one  of  the  fields  designated  in 

S  386.1(b);  and 

(e)  Shall  maintain  satisfactory 
progress  toward  the  certificate  or  degree 
as  determined  by  the  grantee. 

(Authority:  Sees.  12(c)  and  302(b)  of  the  Act; 
29  U.S.C.  711(c)  and  771a(b)) 

%  38o.41    Unoar  what  circuinatancas  does 
xh%  Sac  fatal  y  grant  a  dafafral  or  exception 
to  performance  or  repayment  under  a 
acholarship  agraamant? 

A  deferral  or  repayment  exception  to 
the  requirements  of  §  386.34(c)(1)  may 
be  granted,  in  whole  or  part,  by  the 
Secretary  as  follows: 

(a)  Repa}anent  is  not  required  if  the 
scholar — 

(1)  Is  unable  to  continue  the  course  of 
study  or  perform  the  work  obligation 
because  of  a  disability  that  is  expected 
to  continue  indefinitely  or  result  in 
death:  or 

(2)  Has  died. 

(b)  Repayment  of  a  scholarship  may 
be  deferred  during  the  time  the  scholar 

(1)  Engaging  in  a  full-time  course  of 
study  at  an  institution  of  higher 
education; 

(2)  Serving,  not  in  excess  of  three 
years,  on  active  duty  as  a  member  of  the 
armed  services  of  the  United  States; 

(3)  Serving  as  a  volunteer  under  the 
Peace  Corps  Act: 

(4)  Serving  as  a  full-time  volunteer 
imder  Title  I  of  the  Domestic  Voltmteer 
Service  Act  of  1973; 

(5)  Temporarily  totally  disabled,  for  a 
period  not  to  exceed  three  years;  or 

(6)  Unable  to  secure  employment  as 
required  by  the  agreement  by  reason  of 
the  care  provided  to  a  disabled  spouse 
for  a  period  not  to  exceed  12  months. 

(Authority:  Sees.  12(c)  and  302(b)  of  the  Act; 
29  U.S.C  771(c)  and  771a(b)) 

1386.42   What  must  a  acholar  do  to  obtain 
a  dafarral  of  axoaption  to  parformaitca  or 
repayment  undif  a  achowrahlp  agpaamantr 

To  obtain  a  defarral  or  exception  to 
performance  or  repayment  under  a 
scholarship  agreement,  a  scholar  shall 
provide  the  following: 

(a)  Written  application.  A  written 
application  must  be  made  to  &e 
Secretary  to  request  a  deferral  or  an 
exception  to  performance  or  repayment 
ofascholar^p. 

(b)  Documentation.  (1) 
Documentation  must  be  provided  to 
substantiate  the  grounds  for  a  deferral  or 
exception. 

(2)  Documentation  necessary  to 
substantiate  an  exception  under 
§  38e.41fB)(l>  or  a  defisiTal  imder 
§  386.41(b)(5)  must  include  a  sworn 
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affidavit  from  a  qualified  physician  or 
other  evidence  of  disabihty  satisfactory 
to  the  Secretary. 

(3)  Doaimentation  to  substantiate  an 
exception  under  §  386.41(a)(2)  must 
include  a  death  certificate  or  other 
evidence  conclusive  under  State  law. 

(Authority:  Sees.  12(c)  and  302  of  the  Act;  29 
UAC  711(c)  and  771a) 

f  386.43    What  «r«  the  conaequencM  of  • 
•cholar'a  failure  to  meet  th«  torma  and 
conditions  of  ■  acholarship  agreement? 

In  the  event  of  a  failure  to  meet  the 
terms  and  conditions  of  a  scholarship 
agreement  or  to  obtain  a  deferral  or  an 
exception  as  provided  in  §  386.41,  the 
scholar  shall  repay  all  or  part  of  the 
scholarship  as  follows: 

(a)  Amount.  Ilie  amount  of  the 
scholarship  to  be  repaid  is  proportional 
to  the  employment  obligation  not 
completed. 


(b)  Interest  rate.  The  Secretary  charges 
the  scholar  interest  on  the  unpaid 
balance  owed  in  accordance  with  31 
U.S.C  3717. 

(c)  Interest  accrual.  (1)  Interest  on  the 
unpaid  balance  accrues  from  the  date 
the  scholar  is  determined  to  have 
entered  repayment  status  under 
paragraph  (e)  of  this  section. 

(2rAny  accrued  interest  is  capitalized 
at  the  time  the  scholar's  repayment 
schedule  is  established. 

(3)  No  interest  is  charged  for  the 

Eeriod  of  time  during  which  repayment 
as  been  deferred  under  §  386.41. 

(d)  Collection  costs.  Under  the 
authority  of  31  U.S.C.  3717,  the 
Secretary  may  impose  reasonable 
collection  costs. 

(e)  Repayment  status.  A  scholar  enters 
repayment  status  on  the  first  day  of  the 
fiiist  calendar  month  alter  the  earliest  of 
the  following  dates,  as  applicobla: 


(1)  The  date  the  scholar  informs  the 
Secretary  he  or  she  does  not  plan  to 
fulfill  the  employment  obligation  under 
the  agreement. 

(2)  Any  date  when  the  scholar's 
failure  to  begin  or  maintain  employment 
makes  it  impossible  for  that  individual 
to  complete  the  employment  obligation 
within  the  nimiber  of  years  required  in 

§  386.34(c)(1). 

(f)  Amounts  and  frequency  of 
payment.  The  scholar  shall  make 
payments  to  the  Secretary  that  cover 
principal,  interest  and  collection  costs 
according  to  a  schedule  established  by 
the  Secretary. 

(Authority:  Sees.  12(c)  and  302(b)  of  the  Act; 
29  U.S.C  711(c)  and  771a(b)) 

(FR  Doc  93-24845  Filed  10-7-93;  8:45  am) 
atLUNQ  COOe  4OOO-0i-* 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  370 
RIN  1820-AB16 

Client  Assistance  Program 

AGENCY:  Depaitment  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  regulations  governing  the 
Client  Assistance  Program  (CAP).  These 
amendments  are  needed  to  implement 
recent  changes  to  the  Rehabilitation  Act 
of  1973  (Act)  made  by  the  Rehabilitation 
Act  Amendments  of  1992  (1992 
Amendments)  enacted  on  October  29, 
1992.  The  proposed  regulations  describe 
the  process  a  Governor  would  be 
required  to  use  to  designate  a  public  or 
private  agency  to  conduct  the  CAP 
authorized  by  section  112  of  the  Act 
(i.e..  the  designated  agency),  identify  the 
authorized  activities  a  designated 
agency  would  be  required  to  carry  out 
under  the  CAP,  and  specify  the 
conditions  that  would  apply  to  a  State 
and  the  designated  agency  in  the 
operation  of  its  CAP.  The  proposed 
regulations  also  would  implement 
changes  to  section  112  of  me  Act  made 
by  the  1992  Amendments,  clarify 
certain  program  requirements,  and  make 
other  changes  that  are  needed  to 
increase  program  effectiveness.  The 
proposed  regulations  would  implement 
the  requirement  in  the  1992 
Amendments  that  CAPs  expand  the 
services  they  provide  to  include 
dissemination  of  information  related  to 
title  I  of  the  Americans  with  Disabilities 
Act  of  1990  (ADA),  especially  with 
regard  to  individuals  with  disabilities 
who  have  traditionally  been  imserved  or 
underserved  by  vocational  rehabilitation 
programs.  Finally,  the  proposed 
regulations  would  implement  the  due 
process  requirements  added  by  the  1992 
Amendments  that  apply  if  a  Governor  of 
a  State  chooses  to  redesignate  the 
agency  designated  to  conduct  the  State's 
CAP. 

This  program  is  an  important  part  of 
the  National  Education  Goals.  The 
program  addresses  Goal  5,  that  every 
adult  American,  including  individuals 
with  disabilities,  will  possess  the 
knowledge  and  skills  necessary  to 
compete  in  a  global  economy  and 
exercise  the  rights  and  responsibilities 
of  citizenship. 

DATES:  Comments  must  be  received  on 
or  before  November  22, 1993. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  RSA  Commissioner,  U.S. 
Department  of  Education,  400  Maryland 


Avenue,  SW.,  room  3028,  Switzer 
Building,  Washington,  DC  20202-2735. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Havens,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3220,  Switzer  Building. 
Washington,  DC  20202-2735. 
Telephone:  (202)  205-8733.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-9362  between  8 
a.m.  and  8  p.m.  EDT,  Monday  through ' 
Friday. 

SUPPLEMENTARY  INFORMATION:  The  CAP 
is  authorized  by  section  112  of  the  Act 
(29  U.S.C  732).  The  CAP  provides 
support  to  States  for  programs  that  assist 
clients  and  client  applicants  to  secure 
the  benefits  and  services  available  to 
them  under  the  Act. 

Regulations  for  this  program  were  last 
published  on  March  12, 1985  (50  FR 
9960)  and  are  currently  codified  in  34 
CFR  part  370.  These  proposed 
regulations  would  implement  section 
112  of  the  Act,  as  recently  amended  by 
the  1992  Amendments,  Public  Law  102- 
569  and  incorporate  certain  provisions 
of  the  Education  Department  General 
Administrative  Regulations  (EDGAR). 

A  simunary  of  the  proposed 
regulations  follows: 

Proposed  §  370.1  would  make  only 
minor  revisions  to  current  §  370.1  to 
reflect  that  the  1992  Amendments  have 
included  the  provision  of  information 
on  the  ADA. 

Proposed  §  370.2(a)  through  (d) " 
concerning  who  is  eligible  for  a  grant 
under  the  CAP  would  remain  the  same 
as  oirrent  §  370.2(a)  through  (d).  The 
provisions  in  current  §  370.2(e)  and  (f) 
concerning  the  redesignation  of  the 
agency  designated  to  carry  out  the 
State's  CAP  would  be  revised  and 
would  be  placed  in  proposed  Subpart  B 
as  §§  370.10  through  370.17. 

Proposed  §  370.2(e)  would  prohibit  a 
designated  agency  from  subgranting  to 
or  entering  into  a  contract  with  an 
agency  that  provides  services  under  the 
Act  for  either  carrying  out  the  CAP  or 
providing  any  services  under  the  CAP. 
For  purposes  of  §  370.2,  services  under 
the  Act"  would  not  include  services  and 
activities  carried  out  imder  the 
protection  and  advocacy  program 
authorized  by  section  509  of  the  Act 
(i.e.,  the  Protection  and  Advocacy  of 
Individual  Rights  (PAIR)  program,  34 
CFR  part  381).  The  purpose  of  this 
prohibition  would  be  to  stop  the 


practice  by  some  States  of 
drcimiventing  the  independence 
requirement  in  section  112(c)(1)(A)  of 
the  Act  by  having  the  designated  agency 
contract  with  another  entity  that      * 
provides  services  iinder  the  Act  to  carry 
out  the  State's  CAP  or  to  provide 
services  imder  the  CAP.  A  designated 
agency  would  be  able  to  contract  with 
an  entity  or  individual  that  does  not 
provide  services  under  the  Act  to 
provide  services  imder  the  CAP. 

Under  proposed  §  370.3,  any 
individual  wno  applies  for  or  receives 
services  under  the  Act  would  be  eligible 
for  services  under  the  CAP.  For 
purposes  of  this  section,  services  under 
the  Act  would  not  include  services 
provided  to  an  individual  under  the 
PAIR  program. 

Proposed  §  370.4  would  revise  the  list 
of  activities  and  services  in  ciirrent 
§  370.10  that  a  designated  agency  would 
be  required  or  authorized  to  carry  out 
under  this  part  to  reflect  the  activities 
added  by  the  1992  Amendments.  These 
activities  now  include  the  provision  of 
information  on  available  services  and 
benefits  related  to  title  I  of  the  ADA, 
especially  with  regard  to  individuals 
with  disabilities  who  have  been 
traditionally  imserved  or  underser\'ed 
by  vocational  rehabilitation  programs. 
Also,  in  providing  assistance  and 
advocacy  with  respect  to  services  under 
title  I  of  the  Act,  a  designated  agency  is 
now  permitted  to  provide  assistance  and 
advocacy  with  respect  to  services  that 
are  directly  related  to  facilitating  the 
employment  of  the  individual.  "The 
proposed  regulations  would  clarify  that 
a  designated  agency  may  engage  in  both 
individual  and  systemic  advocacy,  as 
defined  in  these  proposed  regulations, 
under  the  CAP.  "The  proposed 
regulations  would  permit  the  designated 
agency  to  faciUtate  access  by 
individuals  with  disabiUties  exiting 
from  public  school  programs  to  the 
services  funded  under  the  Act. 

Proposed  §  370.5  would  revise  and 
update  the  list  of  regulations  in  current 
§  370.3  that  would  apply  to  the  CAP. 
Except  as  specifically  prohibited  by  or 
as  otherwise  provided  in  State  law, 
section  112(ej(3)  of  the  Act  requires  that 
CAP  funds  be  paid  directly  to  the 
designated  agency,  even  though  only  the 
State  may  submit  an  application  to  the 
Secretary  for  a  grant  under  the  CAP. 
However,  even  if  State  law  prevents  the 
CAP  funds  from  going  directly  to  the 
designated  agency,  the  designated 
agency  is  the  eventual  "recipient"  of  the 
CAP  funds.  Therefore,  in  those  cases 
where  the  designated  agency  is  not  a 
State  or  local  government  agency  or 
Indian  tribal  organization,  proposed 
§  370.5(a)(1)  would  make  the  regulations 


in  34  CFR  part  74  applicable  to  the 
desigzMted  agency. 

Moreover,  pursuant  to  section  112(0 
of  the  Act,  only  the  State,  rather  than 
the  designated  agency,  may  apply  for, 
and  receive,  a  grant  under  the  CAP. 
Therefore,  proposed  §  370.5(a)(2)  would 
make  the  regulations  in  34  CFR  part  76 
(except  for  certain  provisions) 
applicable  to  the  State  in  its 
administration  of  its  CAP  grant.  Part  76 
(except  for  those  provisions  so 
identified  in  proposed  §  370.5(a)(2)) 
would  apply  to  the  State,  whether  or  not^ 
the  designated  agency  is  a  State  agency 
and  even  if  State  law  does  not  prevent 
the  designated  agency  from  receiving 
the  CAP  grant  funds  directly,  as 
I'equired  by  section  112(eK3)  of  the  Act 
As  the  grantee,  the  State  renudns 
responsible  under  parts  76  and  370  for 
ensuring  that  the  provisions  of  section 
112  of  the  Act  ana  these  regulations  are 
carried  out. 

In  addition,  because  each  State's  CAP 
would  not  be  carried  out  through 
multiple  competitive  or  formula-based 
awaros,  the  Secretary  would  not  regard 
the  designated  agency  as  a 
"subgrantee."  as  that  term  is  used  in  34 
CFR  parts  74,  76.  or  80  of  EDGAR.  (See 
the  note  at  the  end  of  proposed  §  370.S.) 
Accordingly,  the  provisions  of  34  CFR 
part  76  governing  the  relationship 
between  grantees  and  subgrantees,  such 
as  subparts  D  and  E  of  part  76  (34  CFR 
76.300  through  76.401),  are  inapplicable 
to  the  CAP,  whether  or  not  the 
designated  agency  is  a  State  agency. 

Under  proposed  §  370.5(a)(5),  the 
regulations  in  34  CFR  part  80  would 
apply  to  the  State  because  the  State  is 
the  grantee.  In  addition,  part  80  would 
apply  to  a  designated  agency  if  the 
designated  agency  is  a  State  or  local 
government  agency. 

Finally,  proposed  §  370.5(a)(6)  would 
make  34  CFR  part  81  applicable  to  the 
designated  agency.  Section  112(c)(3)  of 
.  the  Act  specifically  states  that  the 
designated  agency  shall  be  accoimtable 
for  the  proper  use  of  the  CAP  funds  It 
receives.  In  addition,  as  discussed 
above,  the  designated  agency  is  the 
eventual,  if  not  the  direct,  recipient  of 
the  CAP  funds.  Therefore,  whether  or 
not  the  designated  agency  is  the  actual 
recipient  of  the  CAP  grant  (e.g..  if  the 
designated  agency  is  a  State  agency), 
proposed  §  370.5(a)(6)  would  make  the 
regulations  in  34  CPR  part  81  applicable 
to  the  designated  agency. 

Proposed  §  370.6  would  revise  or  add 
the  following  definitions  in  current 
§  370.4  that  apply  to  the  CAP: 
"Advocacy,"  "Class  action,"  "Client  or 
client  applicant,"  "Designated  agency," 
"Mediation,"  and  "State."  Although 
already  previously  allowed  as  part  of 


the  assistance  provided  to  clients  under 
this  program,  tne  1902  Amendments 
specifically  added  "advocacy"  and 
"systemic  advocacy"  to  the  activities 
permitted  under  section  112  of  the  Act 

Proposed  §§  370.10  through  370.17 
would  implement  the  due  process 
requirements  added  by  the  1992 
Amendments  that  apply  if  a  Governor  of 
a  State  chose  to  redesignate  the  agency 
designated  to  conduct  the  State's  CAP. 
Proposed  §  370.10  would  require  that  a 
redesignation  could  be  made  only  for 
good  cause  and  would  describe  when 
the  requirements  for  redesignation 
apply. 

The  Secretary  would  require  that  an 
action  giving  rise  to  good  cause  for 
redesignation  be  of  a  substantial  nature. 
The  r^ulations  would  not  define  good 
cause.  However,  the  Secretary  would 
not  consider  merely  technical  or  minor 
shortcomings  as  good  cause  sufficient  to 
support  a  redesignation.  Furthermore, 
the  Secretary  would  not  consider  a 
proposed  redesignation  as  supported  by 
good  cause  if  the  proposed 
redesignation  is  based  on  a  designated 
agency  carrying  out  any  actions  or 
activities  that  are  authorized  under 
section  112  of  the  Act  or  the  regulations 
implementing  the  CAP. 

what  constitutes  good  cause  for 
redesignation  would  be  determined  on  a 
case-by-case  basis.  Examples  of 
activities  that  the  Secretary  would 
consider  as  constituting  good  cause  for 
redesignation  under  proposed 
§  370.10(a)  would  include,  but  would 
not  be  limited  to,  the  following: 
Misappropriation  of  CAP  funds; 
substantial  failure  to  carry  out  the 
assurances  prescribed  in  section  112  of 
the  Act;  substantial  failxire  to  carry  out 
the  intent  of  section  112  of  the  Act; 
substantial  inability  or  unwillingness  to 
provide  the  spectrum  of  CAP  services; 
engaging  in  activities  prohibited  in 
section  112  of  the  Act;  or  commission  of 
other  substantial  infractions,  such  as 
illegal  activities  sanctioned,  encomaged, 
or  carried  out  bv  the  designated  agency 
implementing  the  CAP.  However,  even 
if  a  designated  agency  engaged  in  one  of 
these  activities,  a  Governor  of  a  State 
might  not  choose  to  redesignate  the 
client  assistance  agency  of  his  or  her 
State.  Therefore,  what  constitutes  good 
cause  for  redesignation  is  left  for  the 
Governor  of  each  State  to  determine, 
subject  to  review  by  the  Secretary  if  the 
redesignation  is  properly  appealed  to 
the  Secretary. 

Proposed  §  370.11  describes  the 
requirements  for  a  proposed 
redesignation.  Proposed  §  370.12 
describes  what  a  designated  agency 
must  do  to  preserve  its  right  to  appeal 
a  Governor's  written  decision  to 


redesignate.  Proposed  §  370.13  describes 
the  requirements  for  a  decision  to 
redesignate.  Proposed  §  370.14  desaribes 
how  a  designated  agency  could  appeal 
a  Governor's  written  decision  to 
redesignate.  If  the  Governor  of  a  State 
did  not  issue  a  written  decision  to 
redesignate  (subsequent  to  the  issuance 
of  a  notice  of  proposed  redesignation), 
the  client  assistance  agency  would  have 
no  reason  (and  no  basis]  to  appeal  to  the 
Secretary.  Proposed  §  370.15  describes 
what  a  Governor  must  do  after  receipt 
of  a  copy  of  a  designated  agency's 
written  appeal  to  tne  Secretary. 
Proposed  §  370.16  describes  how  the 
Secretary  reviews  an  appeal  of  a 
redesignation.  Proposed  §  370.17 
describes  when  a  redesignation  would 
become  effective. 

Proposed  §  370.20  is  substantially  the 
same  as  current  §  370.20.  However,  the 
provision  related  to  the  evaluations  and 
studies  of  the  CAP  would  be  deleted 
because  the  1992  Amendments  deleted 
section  112(h)  of  the  Act.  which 
formerly  required  the  Secretary  to 
conduct  studies  and  evaluations  of  the 
CAP.  In  addition,  proposed  §  370.20(d) 
wo\ild  ensure  the  proper 
implementation  of  section  112(e)(3)  of 
the  Act  by  requiring  a  State  to  provide 
an  assurance  with  its  application  for 
assistance  under  this  part  that  direct 
payment  to  the  designated  agency  is  not 
prohibited  or  inconsistent  with  the 
laws,  regulations,  or  policies  of  the  State 
in  which  the  designated  agency  plans  to 
carry  out  the  CAP.  The  State's  failure  to 
provide  this  assurance  with  its 
application  would  prohibit  the 
designated  agency  trom  receiving  the 
CAP  funds  directly  from  the  Secretary. 

Proposed  §  370.30(c)  is  substantially 
the  same  as  current  §  370.30(c). 
However,  proposed  §  370.30(c)  would 
add  that,  as  the  eventual,  if  not  the 
direct  recipient  of  the  CAP  funds.  34 
CFR  parts  74  and  81  would  apply  to  the 
designated  agency,  whether  or  not  the 
designated  agency  is  the  actual  recipient 
of  the  CAP  grant  However,  because  it  is 
the  State  that  submits  an  application  for 
and  receives  the  CAP  grant,  the  State 
remains  the  grantee  for  purposes  of  34 
CFR  parts  76  and  80.  In  addition,  both 
the  S^te  and  the  designated  agency  are 
considered  recipients  for  purposes  of  34 
CFR  part  81. 

Proposed  §  370.31  would  revise 
current  §  370.31  by  adding  a  new 
paragraph  (b)  that  would  require  a 
designated  agency  to  inform  the 
Secretary  90  days  before  the  end  of  the 
fiscal  year  for  which  CAP  funds  were 
received  whether  the  designated  agency 
is  making  available  for  reallotment  any 
of  those  CAP  funds  that  it  will  be  unable 
to  obligate  in  that  fiscal  year. 
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Proposed  §  370.40  would  revise 
current  §  370.40  to  clarify  that  a 
designated  agency  must  apply  the  cost 
principles  referenced  in  subpart  Q  of  34 
CFR  part  74  or  34  CFR  80.22  to 
determioe  what  are  allowable  costs.  If  a 
designated  agency  is  an  NPO,  the  cost 
prmciples  in  Office  of  Management  and 
Budget  (0MB)  Circular  A-122  would 
apply  (34  CFR  74.174).  If  a  designated 
agency  is  a  State  or  local  agency,  the 
cost  principles  in  0MB  Circular  A-87 
would  apply  (34  CFR  80.22(b)). 
Although  the  cost  principles  under 
these  circulars  are  similar,  each  circular 
treats  some  items  of  cost  differently. 
Therefore,  it  is  important  for  a 
designated  agency  to  apply  the  correct 
circular,  depending  on  whether  the 
designated  agency  is  an  NPO  or  a  State 
or  local  agency. 

Proposed  §  370.40(d)  is  substantially 
the  same  as  current  §  370.30(d).  As 
discussed  above,  the  State  is  the  grantee 
and  the  designated  agency  is  the 
eventual,  if  not  the  direct,  recipient  of 
the  CAP  funds.  Therefore,  the  State  and 
the  designated  agency  would  be 
accountable,  both  jointly  and  severally, 
for  the  proper  use  of  funds  made 
available  under  the  CAP.  This  provision 
would  implement  section  112(c)(3)  of 
the  Act  and,  because  the  State  remains 
the  grantee,  also  would  keep  the  State 
accountable  for  the  funds  made 
available  under  the  CAP.  However,  the 
Secretary  would  be  free  to  choose  to 
recover  funds  under  the  procedures  in 
34  CFR  part  81  from  either  the  State  or 
the  designated  agency,  or  both, 
depending  on  the  circumstances  of  each 
case. 

Proposed  §  370.40(e)  would  prohibit  a 
designated  agency  from  using 
expenditures  as  an  offset  against 
disallowed  costs  unless  those 
expenditures  had  been  reported  prior  to 
the  audit  or  compbance  review  on 
which  the  disallowance  of  costs  is 
based. 

Proposed  §  370.41  would  revise 
current  §  370.41  to  clarify  that 
employees  of  a  designated  agency 
would  be  prohibited,  while  so 
employed,  from  serving  concurrently  as 
a  staff  member  of,  or  consultant  to,  or 
in  any  other  capacity  within,  any  other 
rehabilitation  project,  program,  or 
facihty  receiving  assistance  under  the 
Act  in  the  State,  including  a  designated 
agency  that  is  not  subject  to  the 
independence  requirement  of  section 
112(c)(1)  of  the  Act.  Proposed 
§  370.41(c)  would  exempt  from  this 
prohibition  those  individuals  who  are 
employed  by  a  designated  agency  that  is 
also  participating  in  the  PAIR  program. 

Proposed  §  370.43  would  revise 
cxirrent  8  370.43  to  clarify  that. 


consistent  with  the  Executive  Order  on 
Civil  Justice  Reform  (E.O.  No.  12778), 
which  became  effective  on  January  21, 
1991,  good  faith  negotiations  or 
mediation,  or  both,  should  be  used  to 
the  maximum  extent  possible,  before  a 
designated  agency  may  resort  to  formal 
administrative  or  legal  remedies.  The 
Secretary  will  encourage  but  not  require 
a  designated  agency  to  maintain  records 
that  will  support  its  decision  to  engage 
in  formal  administrative  or  legal 
remedies.  However,  if  a  question  arises 
about  a  designated  agency's  failiue  to 
use  good  faith  negotiations  or  mediation 
to  the  maximiun  extent  possible,  the 
burden  of  demonstrating  its  compliance 
with  this  section  will  be  upon  the 
designated  agency. 

Proposed  §370.44  would  revise 
current  §  370.44  to  Implement  the  new 
requirement  added  by  the  1992 
Amendments  that  a  designated  agency 
must  report  annually  the  number  of 
requests  for  assistance  under  the  CAP 
that  the  designated  agency  received,  the 
number  of  those  requests  that  the 
designated  agency  was  unable  to 
address,  and  the  reasons  why  the 
designated  agency  was  imable  to  serve 
all  of  those  requests.  Proposed  §  370.44 
would  implement  both  old  section 
112(g)(4)  and  new  section  112(g)(5)  of 
the  Act. 

Proposed  $  370.45  would  remain  the 
same  as  current  §  370.45,  which 
prohibits  a  designated  agency  from 
bringing  a  class  action  in  carrying  out  its 
responsibilities  imder  this  part.  Even 
though  the  1992  Amendments  revised 
section  112(a)  of  the  Act  to  clarify  that 
a  designated  agency  may  engage  in  both 
individual  and  systemic  advocacy,  the 
1992  Amendments  did  not  remove  or 
revise  section  112(d)  of  the  Act,  which 
prohibits  a  designated  agency  from 
bringing  a  class  action  in  carrying  out  its 
responsibilities  under  this  part.  Tlie 
prohibition  on  class  actions  by  a 
designated  agency  applies  only  to  the 
use  of  CAP  funds  to  support  in  whole 
or  in  part  a  class  action.  These 
regulations  do  not  apply  to  a  designated 
agency's  use  of  non-CAP  funds. 

Proposed  §  370.46  would  revise 
current  §  370.46  so  that  the  consultation 
requirement  for  the  designation  of  a 
CAP  agency  also  would  Qpply  to  the 
redesignation  of  a  CAP  agency  tmder 
proposed  §  370.10(a). 

Proposed  §  370.47  would  revise 
current  §  370.47  to  implement  the 
change  made  by  the  1992  Amendments 
allowing  funds  appropriated  for  a  fiscal 
year  that  are  not  expended  or  obUgated 
during  that  year  to  be  carried  over  to  the 
next  fiscal  year.  In  addition,  proposed 
§  370.47(b)  would  require  a  designated 
agency  to  inform  the  Secretary  within 


90  days  after  the  end  of  the  fiscal  year 
for  which  the  CAP  funds  were  made 
available  whether  the  designated  agency 
carried  over  to  the  succeeding  fiscal 
year  any  CAP  funds  that  it  was  unable 
to  obligate  by  the  end  of  the  fiscal  year. 

Proposed  $  370.48  would  be  based  on 
current  §  369.47,  which  is  made 
applicable  to  the  CAP  by  current 
§  370.3(b).  Proposed  §  370.48  (a)  and  (b) 
would  require  a  designated  agency  to 
keep  personal  information  about 
individuals  served  under  the  CAP 
strictly  confidential  and  would  allow  a 
designated  agency  to  release  personal 
information  only  vmder  very  limited 
conditions. 

Proposed  §  370.48(d)  would  state  that 
the  Secretary  will  not  require  a 
designated  agency  to  disclose  personally 
identifiable  information  about  clients  or 
client  applicants  for  purposes  of  a 
periodic  audit,  report,  or  performance 
evaluation.  However,  proposed 
§  370.48(e)  would  state  that,  if  the 
Secretary  has  independent  and  reliable 
evidence  that  the  designated  agency  has 
violated  its  legislative  mandate  or 
misused  Federal  funds,  the  designated 
agency  must  provide  access  to 
personally  identifiable  information  if 
requested  by  the  Secretary.  Finally, 
proposed  §  370.48(f)  would  state  that 
the  right  of  an  individual  or  the 
designated  agency  not  to  disclose 
information  or  records  also  would  be 
governed  by  the  common  law  of 
privileges,  as  interpreted  by  the  courts 
of  the  United  States. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regvilations  would  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 

Less  than  60  designated  agencies 
would  be  funded  under  section  112  of 
the  Act.  The  small  entities  that  would 
be  affected  by  these  proposed 
regulations  would  include  a  small 
number  of  private,  nonprofit 
organizations.  The  proposed  regulations 
would  not  have  a  significant  economic 
impact  on  the  designated  agencies 
affected  because  the  proposed 
regulations  would  not  impose  excessive 
regulatory  burdens  or  require 
unnecessary  Federal  supervision.  The 
regulations  would  impose  minimal 
requirements  to  ensure  the  proper 
expenditure  of  program  funds. 

Paperwork  Reduction  Act  of  1980 

Sections  370.11.  370.12,  370.13. 
370.14.  370.15.  370.16.  370.20,  370.31, 
370.40.  370.44.  and  370.47  contain 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1980,  the  Department  of 
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Education  will  submit  a  copy  of  these 
sections  to  the  Office  of  Management 
and  Budget  (0MB)  for  its  review.  (44 
U.S.C  3504(h)) 

A  State,  through  its  Governor,  must 
cmply  to  the  Sea«tary  for  a  grant  under 
this  program.  The  Department  needs 
and  uses  the  information  in  a  State's 
application  about  a  previous  year's  grant 
results  for  program  evaluation  and 
monitoring  purposes. 

Annual  pubUc  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average  35 
hours  for  57  respondents,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  A^irs, 
OMB,  room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention:  Daniel ).  Chenok. 

Intergorenunental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federaUsm  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
3220  Switzer  Building,  330  C  Street, 
SW..  Washington,  DC,  between  the 
hours  of  8:30  a.m.  and  4  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Assessment  of  Education  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  docimient  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
Itoited  States. 


List  of  Sobjects  in  34  CFR  Part  370 

Administrative  practice  and 
procedure.  Education,  Chent  assistance. 
Grant  program — education.  Grant 
program — social  programs,  Reporting 
and  recordkeeping  requirement. 
Vocational  rehabilitation. 

Dated  October  5, 1993. 
Richard  W.Riley,. 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.161,  Ghent  Assistance  Program) 

The  Secretary  proposes  to  amend  title 
34  of  the  Code  of  Federal  Regulations  by 
revising  part  370  to  read  as  follows: 

PART  37a-cuErfr  assistance 

PROGRAM 

Sul>pai1  A— General 

370.1  What  is  the  CUent  Assistance 
Program  (CAP)? 

370.2  Who  Is  eligible  for  an  award? 

370.3  Who  is  eligible  for  services? 

370.4  What  kinds  of  activities  may  the 
Secretary  fund? 

370.5  What  regulations  apply? 

370.6  What  definitions  apply? 

Subpart  B— What  R«quir*fiMnts  Apply  to 
RedMlgnation? 

370.10  When  do  the  requirements  for 
redesignation  apply? 

370.11  What  requirements  apply  to  a  notice 
of  proposed  redesignation? 

370.12  How  does  a  designated  agency 
preserve  its  right  to  appeal  a 
redesignation? 

370.13  V^at  are  the  requirements  for  a 
decision  to  redesignate? 

370.14  How  does  a  designated  agency 
appeal  a  written  decision  to  redesignate? 

370. 15  What  must  the  Governor  of  a  State 
do  upon  receipt  of  a  copy  of  a  designated 
agency's  written  appeal  to  the  Secretary? 

370.16  How  does  the  Secretary  review  an 
appeal  of  a  redesignation? 

370.17  When  does  a  redesignation  become 
effective? 

Subpart  C    How  Does  a  Stat*  Apply  For  a 
Qrant? 

370.20    What  must  be  included  in  a  ret^est 
for  a  grant? 

Sut>p«rt  0— How  DoM  th«  Secretary 
Allocat*  and  naallocata  Funds  to  a  State? 

370.30  How  does  the  Secretary  allocate 
funds? 

370.31  How  does  the  Secretary  reallocate 
funds? 

Subpart  E— What  Poet-Award  CondMens 
Muet  Be  Mot  by  a  Deelgnated  Agenqr? 

370.40  What  an  allowable  costs? 

370.41  What  conflict  of  interest  provision 
appUes  to  employees  of  a  designated 
agency? 

370.42  What  access  must  the  CAP  be 
afforded  to  policy  making  and 
administrative  personnel? 


370.43  What  requirement  applies  to  the  use 
of  mediabon  {jrocedures? 

370.44  What  rep>orting  requirement  appUes 
to  each  designated  agency? 

370.45  What  limitation  appUes  to  the 
pursuit  of  legal  remedies? 

370.46  What  consultation  requirement 
applies  to  a  Governor  of  a  State? 

370.47  When  must  grant  funds  l>e 
obligated? 

370.48  What  are  the  special  requirements 
pertaining  to  the  protection,  use,  and 
release  of  personal  information? 

Aothority:  29  U.S.Q  732,  unless  otherwise 
noted. 

Subpart  A — General 

|37ai    WhatlatheaientAsststanc* 
Program  (CAP)? 

The  purpose  of  this  program  is  to 
establish  and  carry  out  CAPs  that — 

(a)  Advise  and  inform  clients,  cUent 
applicants,  and  individuals  with 
disabilities  in  the  State,  especially 
individuals  with  disabilities  who  have 
traditionally  been  unserved  or 
underserved  by  vocational  rehabilitation 
programs,  of  all  services  and  benefits 
available  to  them  through  programs 
authorized  imder  the  Act  and  title  I  of 
the  Americans  with  Disabilities  Act  of 
1990:  and 

(b)  Assist  and  advocate  for  clients  and 
client  applicants  in  their  relationships 
with  projects,  programs,  and  feciUties 
providing  services  under  the  Act. 

(Authority:  29  U.S.C  732(a)) 

S370J    Who  la  eligible  for  an  award? 

(a)  Any  State,  through  its  Governor,  is 
eligible  ror  an  award  imder  this  part. 

(b)  The  Governor  of  each  State  shall 
designate  a  pubhc  or  private  agency  to 
conduct  the  State's  CAP  under  this  part. 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  the  Governor  shall 
designate  an  agency  that  is  independent 
of  any  agency  that  provides  treatment, 
services,  or  rehabilitation  to  individuals 
under  the  Act. 

(d)  The  Governor  may,  in  the  initial 
designation,  designate  an  agency  that 
provides  treatment,  services,  or 
rehabilitation  to  individiials  with 
disabilities  under  the  Act  if,  at  any  time 
before  February  22, 1984,  there  was  an 
agency  in  the  State  that  both — 

(1)  Was  a  grantee  imder  section  112  of 
the  Act  by  serving  as  a  client  assistance 
agency  and  directly  carrying  out  a  CAP; 
and 

(2)  Was,  at  the  same  time,  a  grantee 
under  any  other  provision  of  the  Act. 

(e)  An  agency  designated  by  the 
Governor  of  a  State  to  conduct  the 
State's  CAP  under  this  part  may  not 
award  a  subgrant  to  or  enter  into  a 
contract  with  an  agency  that  provides 
services  under  this  Act  either  to  carry 
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out  the  CAP  or  to  provide  services 
under  the  CAP.  For  purposes  of  this 
paragraph,  "services  under  the  Act"  do 
not  include  services  and  activities 
carried  out  under  the  protection  and 
advocacy  program  authorized  by  section 
509  of  the  Act  (i.e..  the  Protection  and 
Advocacy  of  Individual  Rights  (PAIR) 
program.  34  CFR  part  381).  A  designated 
agency  may  contract  with  an  entity  or 
individxud  that  does  not  provide 
services  under  the  Act  to  provide 
services  \mder  the  CAP. 

(Authority:  29  U.S.C.  711(c)  and  732(a)  and 
(c)(1)(A)) 

§370.3    Wlvol*eHgit>l«forMfvicM7 

Any  individual  who  applies  for  or 
receives  services  imder  the  Act  is 
eligible  for  services  under  the  CAP.  For 
purposes  of  this  section,  services  under 
the  Act  do  not  include  services 
provided  under  the  PAIR  program. 

(Authority;  29  U.S.C  732(a)) 

§370.4    WiMtkbKtoefectivltiMnuiythe 
Secretary  fund? 

(a)  Funds  made  available  imder  this 
part  must  be  used  forju|^ties 
consistent  with  the  piloses  of  this 
proeram.  including— 

(1)  Advising  and  informing  dients, 
client  applicants,  and  individuals  with 
disabilities  in  the  State,  espededly 
individuals  with  disabilities  who  have 
traditionally  been  imserved  or 
underserved  by  vocational  rehabilitation 
programs,  of— 

(i)  All  services  and  benefits  available 
to  them  through  programs  authorized 
under  the  Act,  Title  I  of  the  Americans 
with  Disabilities  Act  of  1990.  and 
related  Federal  and  State  assistance 
programs;  and 

(ii)  Their  rights  in  coimection  with 
those  services  and  benefits; 

(2)  Upon  the  request  of  a  client  or 
chent  applicant,  assisting  a  client  and 
client  applicant  in  his  or  her 
relationship  with  projects,  programs, 
and  fodlities  that  provide  services 
under  the  Act  by  engaging  in  individual 
or  systemic  advocacy  and  pursuing,  or 
assisting  them  in  piusuing,  legal, 
administrative,  and  other  available 
remedies,  if  necessary — 

(i)  To  ensure  the  protection  of  the 
rights  of  a  cUent  or  client  applicant 
under  the  Act;  and 

(ii)  To  {cKnlitate  access  by  individuals 
with  disabiUties  and  individuals  with 
disabilities  who  are  exiting  public 
school  programs  to  services  funded 
under  the  Act;  and 

(3)  Providing  Information  to  the 
public  concerning  the  CAP. 

(b)  In  providicffi  assistance  and 
advocacy  under  this  stibsection  with 
respect  to  services  \mder  this  title,  a 


designated  agency  may  provide  the 
assistance  and  advocacy  with  respect  to 
services  that  are  directly  related  to 
facilitating  the  employment  of  the  client 
or  client  applicant. 

(Authority:  29  U.S.C.  732(a)) 

§  370.5    What  regulations  apply? 

The  following  regulations  apply  to  the 
CAP: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education.  Hospitals  and  Nonprofit 
Organizations)  applies  to  the  designated 
agency  if  the  designated  agency  is  not  a 
State  agency,  local -government  agency, 
or  Indian  tribal  organization.  As  the 
entity  that  eventually,  if  not  directly, 
receives  the  CAP  grant  funds,  the 
designated  agency  is  considered  a 
recipient  for  purposes  of  part  74. 

(2)  34  CFR  part  76  (State- 
Administered  Programs)  applies  to  the 
State  and,  if  the  designated  agency  is  a 
State  or  local  government  agency,  to  the 
designated  agency,  except  for — 

(i)  Section  76.103; 

(ii)  Sections  76.125-76.137; 

(iii)  Sections  76.300-76.401; 

(iv)  Section  76.704; 

(v)  Section  76.734;  and 

(vi)  Section  76.740. 

(3)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(5)  34  CFR  part  80  (Uniform 
Administrative  Requirements  for  Oants 
and  Cooperative  Agreements  to  State 
and  Local  Governments)  applies  to  the 
State  and.  if  the  designated  agency  is  a 
State  or  local  government  agency,  to  the 
designated  agency. 

(6)  34  CFR  part  81  (General  Education 
Provisions  Act — ^Enforcement)  applies  to 
both  the  State  and  the  designated 
agency,  whether  or  not  the  designated 
agency  is  the  actual  recipient  of  the  CAP 
grant.  As  the  entity  that  eventually,  if 
not  directly,  receives  the  CAP  grant 
funds,  the  designated  agency  is 
considered  a  recipient  for  purposes  of 
part  81. 

(7)  34  CFR  Iwurt  82  (New  Restrictions 
on  Lobbying). 

(8)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Woriqplaoe  (Grants)). 

(b)  The  regulations  in  this  part  370. 

(c)  The  regulations  in  34  CFR  369.43, 
369.46  and  389.48,  relating  to  various 
conditions  to  be  met  by  grantees. 


(Note:  Any  funds  made  available  to  a  State 
under  this  program  that  are  transferred  by  a 
State  to  a  designated  agency  do  not  comprise 
a  subgrant  as  that  term  is  defined  in  34  CFR 
77.1.  The  designated  agency  is  not.  tiierefore, 
in  these  circumstances  a  subgrantee,  as  that 
term  is  defined  in  that  section  or  in  34  CFR 
parts  74,  76,  or  80.) 
(Authority:  29  U.S.C.  711(c)  and  732) 

§370.6    What  deflnMone  apply? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defiined  in  34  CFR  77.1: 

Award 

EDGAR 

Fiscal  year 

Nonprofit 

Private 

Public 

Secretary 

(b)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

Act  means  the  Rebiabilitation  Act  of 
1973,  as  amended. 

Advocacy  means  pleading  an 
individual's  cause  or  speaking  or 
writing  in  support  of  an  individual. 
Advocacy  may  be  formal,  as  in  the  case 
of  a  lawyer  representing  an  individual 
in  a  court  of  law  or  in  formal 
administrative  proceedings  before 
govenunent  agencies  (whether  State, 
local  or  Federal).  Advocacy  also  may  be 
informal,  as  in  the  case  of  a  lawyer  or 
non-lawyer  representing  an  individual 
in  negotiations,  mediation,  or  informal 
administrative  proceedings  before 
government  agencies  (whether  State, 
local  or  Federal),  or  as  in  the  case  of  a 
lawyer  or  non-lawyer  representing  an 
individual's  cause  before  private 
entities,  organizations,  or  government 
agencies  (whether  State,  local  or 
Federal).  Advocacy  may  be  on  behalf 
of— 

(1)  a  single  individual,  in  which  case 
it  is  individual  advocacy; 

(2)  more  than  one  individual  or  a 
group  or  class  of  individuals,  in  which 
case  it  is  systems  (or  systemic) 
advocacy,  or 

(3)  oneself,  in  whidi  case  it  is  self 
advocacy. 

Class  action  means  a  formal  legal  suit 
on  behalf  of  a  group  of  individuals  filed 
in  a  cotul  of  law.  whether  Federal  or 
State,  that  meets  the  requirements  for  a 
"class  action"  under  Federal  or  State 
law. 

Client  or  client  applicant  means  an 
individual  receiving  or  seeking  services 
imder  the  Act,  respectively.  However, 
for  purposes  of  this  definition,  an 
individual  does  not  become  a  client  or 
client  applicant  merely  by  receiving 
"information  and  referral"  from  the 
designated  agency.  In  addition,  for 
purposes  of  this  definition,  "services , 


under  the  Act"  do  not  include  services 
and  activities  carried  out  under  the 
PAIR  program. 

Designated  agency  means  the  agency 
designated  by  the  Governor  under 
§  370.2  to  conduct  a  client  assistance 
program  under  this  part. 

Mediation  means  the  act  or  process  of 
using  an  independent  third  party  to  act 
as  a  mediator,  intermediary  or 
conciliator  to  settle  differences  or 
disputes  between  persons  or  parties. 
The  third  party  who  acts  as  a  mediator, 
intermediary  or  conciliator  must  be 
independent  of  the  parties  to  the 
dispute  and  may  not  be  any  entity  or 
individual  who  is  connected  in  any  way 
with  the  ehgible  system,  with  the 
agency,  entity,  or  individual  with  whom 
the  individual  with  a  disability  has  a 
dispute,  or  with  the  individual  with  a 
disability  or  his  or  her  guardian,  parent, 
or  other  legally  authorized 
representative  or  advocate  (including 
the  individual's  advocate  from  the 
designated  agency).  Mediation  may 
involve  the  use  of  professional 
mediators  or  any  other  independent 
third  party  mutually  agreed  to  by  the 
parties  to  the  dispute. 

State  means,  in  addition  to  each  of  the 
several  States  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  The 
United  States  Virgin  Islands,  Guam, 
American  Samoa,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  and  the 
Republic  of  Palau  (until  the  Compact  of 
Free  Association  takes  effect),  except  for 
purposes  of  the  allotments  under 
section  112  of  the  Act,  in  which  case 
"State"  does  not  mean  or  include  Guam. 
American  Samoa,  the  United  States 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  and  the 
RepubUc  of  Palau. 
(Authority:  29  US.C  711(c) and 732) 

Subpart  B— What  Requiremants  Apply 
to  Radaslgnatlon? 

|37ai0   Whan  do  tha  raqulranwnta  for 
radaslgnatlon  apply? 

(a)  The  Governor  may  not  redesignate 
the  agency  designated  pursuant  to 
section  112(c)  of  the  Act  and  §  370.2(b) 
without  good  causa  and  without 
complying  with  the  requirements  of 
§§370.10-370.17. 

(b)  For  purposes  of  §§  370.10-370.17, 
a  "redesignation  of  or  "to  redesignate" 
a  designated  agency  means  any  change 
in  or  transfer  of  the  designation  of  an 
agency  previously  designated  by  the 
Governor  to  conduct  the  State's  CAP  to 
a  new  or  different  agency,  unit,  or 
organization.  A  "redesignation  oF'  or 
"to  redesignate"  a  designated  agency 
includes  either  the  deasion  by  a 


designated  agency  to  cancel  or  not  to 
renew  its  existing  contract  with  another 
entity  with  which  it  has  previously 
contracted  to  carry  out  and  operate  the 
CAP  or  the  decision  by  a  designated 
agency  to  enter  into  a  new  contract  with 
another  entity  to  carry  out  and  operate 
the  CAP.  Therefore,  an  agency  that  is 
carrying  out  a  State's  CAP  under  a 
contract  with  a  designated  agency  is 
considered  a  designated  agency  for 
purposes  of  §§  370.10-370.17, 

(c)  The  requirements  for  redesignation 
in  §§  370.10-370.17  apply  to  any 
redesignation  that  is  proposed  for 
whatever  reason,  imless  the  designated 
agency  finds  it  necessary,  for  purposes 
of  complying  with  §  370.2(e),  to  cancel 
or  not  to  renew  its  existing  contract  with 
an  agency  that  provides  services  under 
the  Act.  For  pxirposes  of  this  paragraph, 
"services  under  the  Act"  do  not  include 
services  and  activities  carried  out  under 
the  PAIR  program. 

(Authority:  29  U.S.C  711(c)  and  732(c)(1)(B)) 

f  370.11    What  raqulramanta  apply  to  a 
notica  of  propoaad  radaalgnanonr 

(a)  Prior  to  any  redesignation  of  the 
agency  that  conducts  the  CAP,  the 
Governor  shall  give  written  notice  of  the 
proposed  redesignation  to  the 
designated  agency  and  publish  a  pubhc 
notice  of  the  Governor's  Intention  to 
redesignate.  Both  the  notice  to  the 
designated  agency  and  the  public  notice 
must  include,  at  a  minimum,  the 
following: 

(1)  The  Federal  requirements  for  the 
CAP  (section  112  of  Uta  Act). 

(2)  The  goals  and  function  of  the  CAP. 

(3)  The  name  of  the  current 
desienated  agency. 

(4)  A  description  of  the  current  CAP 
and  how  it  is  administered. 

(5)  The  reason  or  reasons  for 
proposing  the  redesignation,  including 
why  the  Governor  believes  good  cause 
exists  for  the  proposed  redesignation. 

(6)  The  effective  date  of  the  proposed 
redesiraiatlon. 

(7)  tne  name  of  the  agency  tha 
Governor  proposes  to  administer  the 
CAP. 

(8)  A  description  of  the  system  that 
the  redesignated  (i.e..  new)  agency 
would  administer. 

(b)  The  notice  to  the  designated 
agency  must — 

(1)  Be  given  at  least  30  days  in 
advance  of  the  Governor's  written 
decision  to  redesignate;  and 

(2)  Advise  the  designated  agency  that 
it  has  at  least  30  days  from  receipt  of  the 
notice  of  proposed  redesignation  to 
respond  to  the  Governor  and  that  the 
response  must  be  in  writing. 

(c)  The  notice  of  proposed 
redesignation  must  be  published  in  a 


place  and  manner  that  provides 
individuals  with  disabilities  or  their 
representatives  and  the  pubhc  with  at 
least  30  days  to  submit  oral  or  written 
comments  to  the  Governor. 

(d)  Following  public  notice,  pubhc 
hearings  concerning  the  proposed 
redesignation  must  be  conducted  in  an 
accessible  format  that  provides 
individuals  with  disabihties  or  their 
representatives  an  opportunity  for 
comment.  The  Governor  shall  maintain 
a  written  pubUc  record  of  these 
bearings. 

(e)  The  Governor  shall  fully  consider 
any  pubUc  comments  before  issuing  a 
written  decision  to  redesignate. 

(Authority:  29  U.S.C  711(c)  and  732(c)(1)(B)) 

1370.12    How  doaa  a  designated  aganqf 
preaarva  its  right  to  appeal  a 
radaa)gnatlon7 

(a)  To  preserve  its  right  to  appeal  a 
Governor's  written  decision  to 
redesignate  (see  §  370.13),  a  designated 
agency  must  respond  in  writing  to  the 
Governor  within  30  days  after  it  receives 
the  Governor's  notice  of  proposed 
redesignation. 

(b)  The  designated  agency  shall  send 
its  response  to  the  Governor  by 
registered  or  certified  mail,  return 
receipt  requested,  or  other  means  that 
provides  a  record  that  the  Governor 
received  the  designated  agency's 
response. 

(Authority:  29  U.S.C  711(c)  and  732(c)(l)(B]) 

|37ai3   Whataratharaquiramantsfora 
dadalon  to  radaalgnata? 

(a)  If.  after  complying  with  tha 
requirements  of  §  370.11,  the  Governor 
decides  to  redesignate  the  designated 
agency,  tha  Governor  shaU  provide  to 
the  d«signated  agency  a  written  decision 
to  redesignate  that  includes  the 
rationale  for  the  redesignation.  The 
Governor  shall  send  the  written 
decision  to  redesignate  to  the  designated 
agency  by  registered  or  certified  mail, 
return  receipt  requested,  or  other  means 
that  provides  a  record  that  the 
designated  agency  received  the 
Governor's  written  decision  to 
redesignate. 

(b)  If  the  designated  agency  submitted 
to  the  Governor  a  timely  res{>onse  to  the 
Governor's  notice  of  proposed 
redesignation,  the  Governor  shall  inform 
the  d^gnated  agency  that  it  has  at  least 
15  days  from  reoaipt  of  the  Governor's 
written  decision  to  redesignate  to  file  a 
formal  written  appeal  with  tha 
Secretary. 

(Authority.  29  U.S.C  711(c)  and  732(cKl}(A)) 
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|37ai4    How doM a dMlgnatsd agancy 
■ppatf  ■  wfMan  daeMon  to  r«clMlgriato7 

(a)  A  designated  agency  may  appeal  to 
the  Secretary  a  Governor's  written 
decision  to  redesignate  only  if  the 
designated  agency  sxibmitted  to  the 
Governor  a  %vritten  response  to  the 
Governor's  notice  of  proposed 
redesignation. 

(b)  To  appeal  to  the  Secretary  a 
Governor's  written  decision  to 
redesignate,  a  designated  agency  shall 
file  a  formal  written  appeal  with  the 
Secretary  within  15  days  after  the 
designated  agency's  receipt  of  the 
Governor's  written  decision  to 
redesignate.  The  date  of  filing  of  the 
designated  agency's  written  appeal  with 
the  Secretary  mil  be  determined  in  a 
manner  consistent  with  the 
requirements  of  34  CFR  81.12,  as 
amended  in  57  FR  56794  (November  30, 
1992). 

(c)  If  the  designated  agency  files  a 
written  appeal  with  the  Secretary,  the 
designated  agency  shall  send  a  separate 
copy  of  this  appeal  to  the  Governor  by 
registered  or  certified  mail,  retiim 
receipt  requested,  or  other  means  that 
provides  a  record  that  the  Governor 
received  a  copy  of  the  designated 
agency's  appeal  to  the  Secretary. 

(d)  The  designated  agency's  written 
appeal  to  the  Secretary  must  state  why 
the  Governor  has  not  met  the  burden  of 
showing  that  good  cause  for  the 
redesignation  exists  or  has  not  met  the 
procedural  requirements  imder 
§§370.11  and  370.13. 

(e)  The  designatml  agency's  vmtten 
appeal  must  be  accompanied  by  the 
designated  agency's  written  response  to 
the  Governor's  notice  of  proposed 
redesignation  and  may  be  accompanied 
by  any  other  written  submissions  or 
documentation  the  designated  agency 
wishes  the  Secretary  to  consider. 

(f)  As  part  of  its  submissions  under 
this  section,  the  designated  agency  may 
request  an  informal  meeting  with  the 
Secretary  at  which  representatives  of 
both  parties  will  have  an  opportunity  to 
present  their  views  on  the  issues  raised 
in  the  appeal 

(Authority:  29  U.S.C  711(c)  and  732(c)(1)(B)) 

S370.15    What  must  the  Governor  of  ■ 
Stat*  do  upon  r«e«4pt  of  a  copy  of  a 
deaignafd  agency's  written  appeal  to  th« 
Socratary? 

(a)  If  the  designated  agency  files  a 
formal  written  appeal  in  accordance 
with  §  370.14,  the  Governor  shall. 
within  IS  days  of  receipt  of  the 
designated  agency's  appeal,  submit  to 
the  Secretary  copies  of  the  following: 

(1)  The  written  notice  of  proposed 
redesignation  sent  to  the  designated 
agency. 


(2)  The  public  notice  of  proposed 
redesignation. 

(3)  'transcripts  of  all  public  hearings, 
held  on  the  proposed  redesignation. 

(4)  Written  comments  received  by  the 
Governor  in  response  to  the  public 
notice  of  proposed  redesignation . 

(5)  The  Governor's  written  decision  to 
redesignate,  including  the  rationale  for 
the  decision. 

(6)  Any  other  written  documentation 
or  submissions  the  Governor  wishes  the 
Secretary  to  consider. 

(7)  Any  other  information  requested 
by  the  Secretanr. 

(b)  As  part  ot  the  submissions  \mder 
this  section,  the  Governor  may  request 
an  informal  meeting  with  the  Secretary 
at  which  representatives  of  both  parties 
will  have  an  opportimity  to  present 
their  views  on  the  issues  raised  in  the 
appeal. 

(Authority:  2«  U.S.C  ni(c)  and  732(c)(1)(B)) 

9370.16    How  doaa  tha  Sacf alary  ravtaw an 
appeal  of  a  redesignation? 

(a)  If  either  party  requests  a  meeting 
under  §  370.14(f)  or  §  370,15(b),  the 
meeting  is  to  be  held  within  30  days  of 
the  submissions  by  the  Governor  under 
§  370.15.  unless  both  parties  agree  to 
waive  this  requirement.  The  Secretary 
promptly  notifies  the  parties  of  the  date 
and  place  of  the  meeting. 

(b)  Within  30  days  of  the  informal 
meeting  permitted  under  paragraph  (a) 
of  this  section  or,  if  neither  party  has 
requested  an  informal  meeting,  within 
60  days  of  the  submissions  required 
fit>m  the  Governor  imder  §  370.15,  the 
Secretary  issues  to  the  parties  a  final 
written  decision  on  whether  the 
redesignation  was  for  good  cause. 

(c)  Tne  Secretary  reviews  a  Governor's 
decision  based  on  the  record  submitted 
under  §§  370.14  and  370.15  and  any 
other  relevant  submissions  of  other 
interested  parties.  The  Secretary  may 
affirm  or,  if  the  Secretary  findy  that  the 
redesignation  is  not  for  good  cause, 
remand  for  further  findings  or  reverse  a 
Governor's  redesignation. 

(d)  The  Secretary  sends  copies  of  the 
decision  to  the  parties  by  registered  or 
certified  mail,  return  receipt  requested, 
or  other  means  that  provide  a  record  of 
receipt  by  both  parties. 

(Authority:  29  U.S.C  711(c)  and  732(c)(1)(B)) 

f37ai7    Whan  does  a  rad^iignation 
become  affactiva? 

A  redesignation  does  not  take  effect 
for  at  least  15  days  following  the 
designated  agency's  receipt  of  the 
Governor's  written  decision  to 
redesignate  or,  if  the  designated  agency 
appeals,  for  at  least  5  days  after  the 
Secretary  has  affirmed  the  Governor's 
written  decision  to  redesignate. 


(Authority:  29  U.S.C  711(c)  and  732(cKl}(B)) 

Subpart  C— How  Does  a  State  Apply 
for  a  Grant? 

1370.20    vmiatmuatlMlncludadina 
raquaat  for  a  grant? 

(a)  Each  State  seeking  assistance 
under  this  part  shall  submit  to  the 
Secretary,  in  writing,  each  fiscal  year,  an 
application  that  includes,  at  a 
minimum — 

(1)  The  name  of  the  designated 
agency:  and 

(2)  An  assurance  that  the  designated 
agency  meets  the  independence 
requirement  of  section  112(c)(1)(A)  of 
the  Act  and  §  370.2(c),  or  that  the  State 
is  exempted  fiom  that  requirement 
under  section  112(c)(1)(A)  of  the  Act 
and  §  370.2(d). 

(b)(1)  Each  State  also  shall  submit  to 
the  Secretary  an  assurance  that  the 
designated  agency  has  the  authority  to 
pursue  legal,  adininistrative,  and  other 
appropriate  remedies  to  ensure  the 
protection  of  ri^ts  of  individuals  with 
disabilities  who  are  receiving 
treatments,  services,  or  rehabiUtation 
under  the  Act  within  the  State. 

(2)  The  authority  to  pursue  remedies 
described  in  paragraph  (b)(1)  of  this 
section  must  include  the  authority  to 
pursue  those  remedies  against  the  State 
vocational  rehabiUtation  agency  and 
other  appropriate  State  agencies.  The 
designated  agency  meets  this 
requirement  if  it  has  the  authority  to 
pursue  those  remedies  either  on  its  own 
behalf  or  by  obtaining  necessary 
services,  such  as  legal  representation, 
from  outside  sources. 

(c)  Each  State  also  shall  submit  to  the 
Secretary  assurances  that — 

(1)  All  entities  conducting, 
administering,  operating,  or  carrying  out 
programs  within  the  State  that  provide 
services  imder  the  Act  to  individuals 
with  disabilities  in  the  State  will  advise 
all  clients  and  client  applicants  of  the 
existence  of  the  CAP.  tfie  services 
provided  under  the  program,  and  how 
to  contact  the  designated  agency: 

(2)  The  designated  agency  will  meet 
each  of  the  reqviirements  of  this  part: 
and 

(3)  The  designated  agency  will 
provide  the  Secretary  with  the  Ann^m) 
report  required  by  section  112(g)(4)  of 
the  Act  and  §  370.44. 

(d)  To  allow  a  designated  agency  to 
receive  direct  payment  of  funds  imder 
this  part,  a  State  must  provide  to  the 
Secretary,  as  part  of  its  application  for 
assistance,  an  assurance  that  direct 
payment  to  the  designated  agency  is  not 

[>rohibited  by  or  inconsistent  wi^  State 
aw,  regulation,  or  policy. 

(Authority:  29  U.S.C  732  (b)  and  (f)) 
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Subpart  O— How  Doe*  the  Secretary 
Allocate  and  Reallocate  Fur>da  to  a 
State? 


§370.30 
furtd*? 


How  doM  the  Seeratary  aiiocet* 


(a)  The  Secretary  allocates  the  funds 
available  under  this  part  for  any  fiscal 
year  to  the  States  on  the  basis  of  the 
relative  population  of  each  State.  The 
Secretary  allocates  at  least  $50,000  to 
each  State,  unless  the  provisions  of 
section  112(e)(l)p)  of  the  Act.  which 
provides  for  increasing  the  minimum 
allotment,  are  applicable. 

(b)  The  Secretary  allocates  $30,000 
^  each  to  American  Samoa,  Guam,  the 

Virgin  Islands,  the  Northern  Mariana 
Islands,  and  the  Republic  of  Palau 
(except  that  the  Republic  of  Palau  may 
receive  an  allotment  under  this  section 
only  until  the  Compact  of  Free 
Association  with  Palau  takes  effect), 
unless  the  provisions  of  section 
112(e)(lKD)  of  the  Act  are  applicable. 

(c)  Unless  prohibited  or  otherwise 
provided  by  State  law,  regulation,  or 
policy,  the  Secretary  pays  to  the 
designated  agency,  from  the  State 
allotmoit  under  paragraph  (a)  or  (b)  of 
this  section,  the  amount  specified  in  the 
State's  approved  request.  Because  the 
designated  agency  is  the  eventual,  if  not 
the  direct,  recipient  of  the  CAP  funds. 
34  CFR  parts  74  and  81  apply  to  the 
designated  agency,  whether  or  not  the 
designated  agency  is  the  actual  recipient 
of  the  CAP  grant.  However,  because  it  is 
the  State  that  submits  an  application  for 
and  receives  the  CAP  grant,  the  State 
remains  the  grantee  for  purposes  of  34 
CFR  parts  76  and  80.  In  addition,  both 
the  State  and  the  designated  agency  are 
considered  recipients  for  purposes  of  34 
CFR  Part  81. 

(Authority;  29  U.S.C.  732  (b)  and  (e)) 

1370.31    How  doe*  the  Secretary 
reallocate  hindt? 

(a)  The  Seare^^1«allocates  funds  in 
accordance  witEsection  112(e)(2)  of  the 
A^ 

(b)  A  designated  agency  shall  inform 
the  Secretary  at  least  90  days  before  the 
end  of  the  fiscal  year  for  which  CAP 
funds  were  received  whether  the 
designated  agency  is  making  available 
for  reallotment  any  of  those  CAP  funds 
that  it  will  be  unable  to  obligate  in  that 
fiscal  year. 

(Authority:  29  U.S.C  711(c)  and  732(e)(2)) 

Subpart  E-What  Poat-Award 
Condition*  Muet  Be  Met  by  a 
Dealgnated  Agency? 

S  370.40    What  are  allowable  coets? 

(a)  If  the  designated  agency  is  a  State 
or  local  govemmenLagm^.  the 


designated  agency  shall  apphr  the  cost 
principles  in  accordance  with  34  CFR 
80.22(b). 

(b)  If  the  designated  agency  is  a 
private  nonprofit  manization,  die 
designated  agency  snail  apply  the  cost 
principles  in  accordance  with  subpart  Q 
of  34  CFR  part  74. 

(c)  In  addition  to  those  allowable 
costs  estaUished  in  EDGAR,  and 
consistent  wiA  the  program  activities 
listed  in  §  370.4,  the  cost  of  travel  in 
connection  with  the  provision  to  a 
client  or  dient  applicant  of  assistance 
imder  this  program  is  allowable.  The 
cost  of  travel  includes  the  cost  of  travel 
for  an  attendant  if  the  attendant  must 
accompany  the  client  or  client 
applicant. 

(d)  The  State  and  the  designated 
agency  are  accountable,  both  )ointly  and 
severally,  to  the  Secretary  for  the  proper 
use  of  funds  made  available  luider  this 
part.  However,  the  Secretary  may 
choose  to  recover  fiinds  under  the 
procedures  in  34  CFR  part  81  from 
either  the  State  or  the  designated 
agency,  or  both,  depending  on  the 
circumstances  of  each  case. 

(e)  Ejqienditures  in  a  particular  fiscal 
year  that  are  not  reported  as  costs 
charged  to  the  CAP  by  the  designated 
agency  on  its  financial  status  reports 
prior  to  the  commencement  of  an  audit 
or  compliance  review  for  that  year  may 
not  be  used  as  an  allowable  cost  to  ofbet 
any  costs  disallo«ved  in  a  notice  of 
disallowance  decision  or  preliminary 
departmental  decision  based  on  that 
audit  or  compliance  review. 

(Authority:  29  U.S.C  711(c)  and  732(c)(3)) 

1 370.41    What  conflict  of  Interest  provision 
applies  to  employees  of  a  designated 
agency? 

(a)  Except  as  permitted  by  paragraphs 
(b)  and  (c)  of  this  section,  no  employee 
of  a  designated  agency,  while  so 
emplo3red.  shall  serve  concurrently  as  a 
staff  member  of,  consultant  to,  or  in  any 
other  capacity  within,  any  other 
rehabiUtation  project,  program,  or 
facility  receiving  assistance  under  the 
Act  in  the  State,  including  a  designated 
agency  that  is  not  subject  to  the 
independence  requirement  of  section 
112(c)(1)  of  the  Act,  as  implemented  by 
§  370.2(d)  of  this  part. 

(b)  Paragraph  (a)  of  this  section  does 
not  prohibit  a  designated  agency  from 
employing  an  individual  receiving  a 
traineeship  imder  section  302  of  the  Act 
during  the  traineeship. 

(c)  Paragraph  (a)  of^his  section  does 
not  prohibit  the  employment  of 
individiials  by  a  designated  agency  that 
is  also  participating  in  the  PAIR 
program. 

(Authuity:  29  U.S.C  732(gHl)) 


137042   WhalaeeessfmMllheCAPb* 
afforded  to  poNcy  maUng  and 


The  CAP  must  be  afforded  reasonable 
access  to  policy  making  and 
administrative  personnel  in  State  and 
local  rehabiUtation  programs,  projects, 
and  fadUties.  One  way  in  which  the 
CAP  may  be  provided  that  access  woxdd 
be  to  include  the  director  of  the 
designated  agency  among  the 
individuals  to  be  consulted  on  matters 
of  general  poUcy  development  and 
implementation,  as  required  by  section 
101(a)  (18)  and  (23)  of  die  Act. 

(Authority;  29  USJC  721(a)  (18)  and  (23)  and 
732(g)(2)) 

1370.43    Whet  requirement  appIlM  to  the 
use  of  medlatton  procedures? 

Each  designated  agency  shall 
implement  procedures  designed  to 
ensure  that,  to  the  maximum  extent ' 
possible,  good  faith  negotiations  and 
mediation  procedures  are  used  before 
resorting  to  formal  administrative  or 
legal  remedies.  ^ 

(Authority:  29  U.S.C.  732(gK3)) 

§370.44    Whet  reporting  requirement 
applies  to  each  designated  agency? 

In  addition  to  the  program  and  fiscal 
reporting  requirements  in  EDGAR  that 
are  applicable  to  this  program,  each 
designated  agency  shall  stibmit  to  the 
Secretary,  no  later  than  90  days  after  the 
end  of  each  fiscal  3rBar,  an  annual  report 
on  the  operation  of  its  CAP  during  the 
previous  year,  indudim  a  summary  of 
the  work  done  and  theuniform 
statistical  tabulatioyof  all  cases  handled 
by  the  program.  The  annual  report  must 
contain  information  on — 

(a)  The  niunber  of  requests  for 
assistance  under  the  CAP  that  the 
designated  agency  received; 

(b)  The  number  of  these  requests  the 
designated  agency  was  unable  to  serve; 

(cjThe  reasons  that  the  designated 
agency  was  unable  to  serve  all  of  these 
reouests;  and 

(d)  Any  other  information  that  the 
Secretary  may  require. 

(Authority:  29  U.S.C.  732(g)  (4)  and  (5)) 

1370.45  What  limitation  applies  to  the 
pursuH  of  legal  remedies? 

A  designated  agency  may  not  bring 
any  class  action  in  carrying  out  its 
responsibihties  imder  this  part. 

(Authority:  29  U.S.C  732(d)) 

1370.46  What  eorwuitation  requirement 
applies  to  a  Qovemor  of  a  State? 

In  designating  a  dient  assistance 
agency  imder  §  370.2,  redesignating  a 
client  assistance  agency  under 
§  370.10(a),  and  carrying  out  the  other 
provisions  of  this  part,  the  Governor 
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shall  consult  with  the  director  of  the 
State  vocational  rehabilitation  agency 
(or.  in  States  with  both  a  general  agency 
and  an  agency  for  the  blind,  the 
directors  of  both  agencies),  the  head  of 
the  developmental  disability  protection 
and  advocacy  agency,  and 
representatives  of  professional  and 
consumer  organizations  serving 
individuals  with  disabilities  in  the 
State. 
(Authority;  29  U.S.C  732(c)(2)) 

§37a47    Wh«nmu«t  grant  fund*  b« 
obligated? 

(a)  Any  funds  appropriated  for  a  fiscal 
year  to  carty  out  the  CAP  that  are  not 
expended  or  obligated  by  the  designated 
agency  prior  to  the  beginning  of  the 
succeeding  fiscal  year  remain  available 
for  obligation  by  the  designated  agency 
during  the  succeeding  fiscal  year  in 
accordance  with  34  CFR  76.705-76.707. 

(b)  A  designated  agencv  shall  inform 
the  Secretary  within  90  days  after  the 
end  of  the  fiscal  year  for  which  the  CAP 
funds  were  made  available  whether  the 
designated  agency  carried  over  to  the 
succeeding  fiscal  year  any  CAP  funds 
that  it  was  unable  to  obUgate  by  the  end 
of  the  fiscal  year. 

(Authority:  29  U.S.C  718) 

1370.48    What  ar*  the  spMial 
raqulramanis  partalning  to  tha  protaction, 
u««,  and  raiaaaa  of  personal  Information? 

(a)  All  personal  information  about 
individuals  served  by  any  designated 
agency  imder  this  part,  including  lists  of 


names,  addresses,  photographs,  and 
records  of  evaltiation,  must  he  held 
strictly  confidential. 

(b)  The  designated  agency's  use  of 
information  and  recoriis  concerning 
individuals  must  be  Umited  only  to 
purposes  directly  connected  wiUi  the 
CAP,  including  program  evaluation 
activities.  Except  as  provided  in 
paragraphs  (c)  and  (e)  of  this  section, 
this  information  may  not  be  disclosed, 
directly  or  indirectly,  other  than  in  the 
administration  of  the  CAP,  unless  the 
consent  of  the  individual  to  whom  the 
information  applies,  or  his  or  her 
guardian,  parent,  or  other  legally 
authorized  representative  or  advocate 
iincluding  the  individual's  advocate 
from  the  designated  agency),  has  been 
obtained  in  writing.  A  designated 
agency  may  not  produce  any  report, 
evaluation,  or  study  that  reveals  any 
personally  identifying  information 
without  the  written  consent  of  the 
individual  or  his  or  her  representative. 

(c)  Except  as  limited  in  paragraphs  (d) 
and  (f)  of  this  section,  the  Secretary  or 
other  Federal  or  State  officials    . 
responsible  for  enforcing  legal 
requirements  are  to  have  complete 
access  to  all — 

(1)  Records  of  the  designated  agency 
that  receives  funds  under  this  program; 
and 

(2)  All  individual  case  records  of 
clients  served  imder  this  part  without 
tha  consent  of  tha  client. 

(d)  For  p\irpose8  of  any  periodic 
audit,  report,  or  evaluation  of  the 


performance  of  the  CAP  established  or 
assisted  under  this  part,  the  Secretary 
does  not  require  the  designated  agency 
to  disclose  the  identity  of,  or  any  other 
personally  identifiable  information 
related  to,  any  individual  requesting 
assistance  under  the  CAP. 

(e)  Notwithstanding  paragraph  (d)  of 
this  section,  if  an  audit,  monitoring 
review.  State  plan  assurance  review, 
evaluation  or  other  investigation  has 
already  produced  independent  and 
reliable  evidence  that  there  is  probable 
cause  to  beUeve  that  the  designated 
agency  has  violated  its  legislative 
mandate  or  misused  Federal  funds,  the 
designated  agency  shall  disclose,  if  the 
Secretary  so  requests,  the  identity  of,  or 
any  other  personally  identifiable 
inrormation  (i.e..  name,  address, 
telephone  number,  social  security 
number,  or  any  other  official  code  or 
number  by  which  an  individual  may  be 
readily  identified)  related  to,  any 
individual  requesting  assistance  under 
the  CAP. 

(f)  In  addition  to  the  protection 
afforded  by  paragraph  (d)  of  this  section, 
the  right  of  a  person  or  designated 
agency  not  to  produce  documents  or 
disclose  information  is  governed  by  the 
common  lajw  of  privileges,  as 
interpreted  by  the  courts  of  the  United 
States. 

(Authority:  29  U.S.C  711(c)  and  732(g)(6)) 
[FR  Doc  93-24844  Filed  l(^-7-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
pSocket  No.  26987] 

Draft  Environmental  Impact  Statement; 
Effects  of  Changea  of  Aircraft  Right 
Patterns  Over  the  State  of  New  Jersey; 
Extension  of  Comment  Period 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Extension  of  the  comment 
period. 

SUMMARY:  On  November  12, 1992,  the 
FAA  issued  a  Draft  Environmental 
Impact  Statement  (DEIS)  to  assess  the 
impact  of  changes  in  aircraft  flight 
patterns  caused  by  the  implementation 
of  the  Expanded  East  Coast  Plan  (EECP) 
over  the  State  of  New  Jersey  for  public 
review  and  comment.  The  DEIS 
evaluates  the  EECP  and  alternatives  to 
its  continued  use. 

In  December,  1992,  the  FAA  iSitiated 
an  extension  of  the  public  comment 


period  from  January  22, 1993  to  March 
S,  1993  because  of  the  technical 
complexity  of  the  DEIS.  On  March  15, 
1993  the  FAA  reopened  the  comment 
period  through  June  14, 1993  at  the 
request  of  the  New  Jersey  Citizens  for 
Environmental  Research  (NJCER)  and  a 
joint  request  from  the  Governor  of  New 
Jersey  and  the  Chairman  of  the  Port 
Authority  of  New  York  and  New  Jersey. 

In  response  to  a  request  from  NJCER. 
the  FAA  further  extended  the  comment 
period  through  August  6.  These  parties 
requested  another  extension  and  the 
FAA  reopened  the  comment  period 
fit>m  August  10  through  October  8, 
1993. 

In  response  to  a  fourth  request  from 
the  NJCER.  FAA  has  decided  to  extend 
the  comment  period  an  additional  45 
days  through  November  23, 1993. 
DATES:  The  comment  period  is  extended 
through  November  23, 1993. 
ADDRESSES:  Written  comments  on  the 
docimient  should  be  addressed  to: 
Federal  Aviation  Administration,  Office 


of  the  Chief  Counsel:  Docket  Nimiber 
26987,  800  Independence  Avenue  SW., 
Washington,  DC  20591. 

SUPPt^MENTARY  INFORMATION:  The  FAA 
will  consider  and  respond  to  all 
comments  directly  within  the  scope  of 
the  DEIS.  The  most  useful  comments  are 
those  which  provide  facts  and  analyses 
to  support  the  reviewer's 
recommendations  or  conclusions.  The 
FAA  will  consider  comments  received 
after  the  close  of  the  comment  period  to 
the  extent  practicable.  The  FAA  will 
issue  a  final  EIS  that  includes 
corrections,  clarifications  and  responses 
to  comments  on  the  DEIS. 

Issued  in  Washington,  DC,  on  October  6, 
1993. 
Bill  F.  Jefifen, 

Deputy  Associate  Administrator  for  Air 

Traffic. 

(PR  Doc.  93-24953  Filed  10-6-93;  2;45  pmj 
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The  President 


Presidential  Documents 


Proclamation  6605  of  October  6,  1993 

National  Disability  Employment  Awareness  Month,  1993 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

The  United  States  has  long  been  a  champion  of  the  civil  rights  of  individuals 
and  It  is  only  natural  that  we  now  serve  in  the  forefront  of  efforts  to 
ensure  equal  opportunity  for  persons  with  disabilities.  Inspired  by  tlje  enact- 
ment of  the  Americans  with  Disabilities  Act  (ADA)  on  July  26,  1990,  other 
nations  have  begun  to  reexamine  the  challenges  faced  by  their  citizens 
with  disabilities.  The  ADA,  which  prohibits  discrimination  in  employment 
public  accommodations,  government  services,  transportation,  and  commu- 
nications, provides  a  practical  model  for  people  everywhere  to  ensure  that 
individuals  with  disabilities  will  not  be  excluded  from  the  social,  cultural, 
and  economic  mainstream. 

Together  we  have  begun  shifting  disability  policy  in  America  from  exclusion 
to  inclusion;  from  dependence  to  independence;  from  paternalism  to 
empowerment.  And  we  have  made  a  firm  commitment— a  national  pledge 
of  civil  rights  for  people  with  disabilities— to  enforce  the  Americans  with 
Disabilities  Act.  We  cannot  be  satisfied  until  all  citizens  with  disabilities 
receive  equal  treatment  under  the  law.  whether  in  the  workplace,  in  schools 
in  government,  or  in  the  courts.  We  will  not  be  satisfied  as  a  Nation  until 
we  have  fully  implemented  the  laws  that  offer  equal  opportunity  for  Ameri- 
cans with  disabilities,  including  the  ADA  and  the  Rehabilitation  Act  of 
1973. 

We  do  not  have  a  single  person  to  waste.  Citizens  with  disabilities  want 
to  lead  full,  independent,  and  productive  lives.  They  want  to  work;  thev 
want  to  pay  their  fair  share  of  taxes;  they  want  to  be  self-supporting  citizens' 
America  must  enable  the  43  million  talented  Americans  with  disabilities 
to  contribute  by  offering  them  the  individualized  training  and  education 
we  offer  everyone  else. 

Our  Nation  can  ill  afford  to  waste  this  vast  and  only  partially  tapped 
source  of  knowledge,  skills,  and  talent.  In  addition  to  being  costly— over 
$300  billion  is  expended  annually  at  the  Federal.  State,  and  local  levels 
to  financially  support  potentially  independent  individuals— this  waste  of 
human  ability  cannot  be  reconciled  with  our  tradition  of  individual  dignity, 
self-reliance,  and  empowerment.  As  we  work  to  achieve  thorough  and  harmo- 
nious implementation  of  the  Americans  with  Disabilities  Act.  we  will  open 
the  doors  of  opportunity  for  millions  of  people,  therebv  expanding,  not 
only  the  ranks  of  the  employed,  but  also  the  ranks  of  consumers.  These 
individuals  and  their  families  will  thus  be  able  to  pursue  the  real  American 
Dream. 

I  congratulate  the  small  business  and  industry  leaders,  labor  leaders,  and 
community  leaders  from  all  walks  of  life  who  are  working  together  to  imple- 
ment the  ADA  and  the  Rehabilitation  Act,  and  I  commit  the  resources 
and  cooperation  of  the  Federal  Government  toward  that  effort.  Our  ongoing 
progress  attests  to  the  fundamental  vitality  and  openness  of  our  free  enterprise 
system  and  to  our  abiding  commitment  to  civil  rights  for  all.  Every  American 
needs  a  chance  to  contribute.  Our  work  is  far  from  finished.  America  needs 
the  continued  leadership  of  every  citizen  to  fulfill  the  promise  of  the  Ameri- 
cans with  Disabilities  Act  and  related  laws. 
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The  Congress,  by  {oint  resolution  approved  August  11.  1945.  as  amended 
(36  U.S.C  155)  has  called  for  the  designation  of  October  of  each  year 
as  "National  Disability  Employment  Awareness  Month."  This  month  is  a 
special  time  for  all  Americans  to  recognize  the  tremendous  potential  of 
citizens  with  disabilities  and  to  renew  our  commitment  to  full  inclusion 
and  equal  opportunity  for  them,  as  for  every  citizen. 

NOW,  THEREFORE.  I.  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  1993  as  National  Disability  Employ- 
ment Awareness  Month.  I  call  on  all  Americans  to  observe  this  month 
%vith  appropriate  programs  and  activities  that  affirm  our  determination  to 
fulfill  both  the  letter  and  the  spirit  of  the  Americans  with  Disabilities  Act. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixth  day  of 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 
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FEDERAL  REGISTER  SUBSCRIBERS: 

IMPORTANT  INFORMATION 

ABOUT  YOUR  SUBSCRIPTION 

After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE— Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LSA),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE— With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

I 
HOW  WILL  TraS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 

or  select. . . 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Regi$1er  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

To  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1,  1992 
SUPPLEMENT:  Revised  January  1,  1993 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed 
to  assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 
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Charge  your  order.  (jgBM 
IfsEasy! 


Superintendent  of  Documents  Publications  Order  Form 

I — I   lIliS).  please  send  me  the  following: 

To  fax  your  orders  (202)  512-2250 

-copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00046-1  at  $15.00  each. 

_copies  of  the  1993  SUPPLEMENT  TO  THE  GUIDE,  S/N  069-001-00052-1  at  $4.50  each. 

The  total  cost  of  my  order  is  $ Internationa!  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 
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□: 


(Ciedit  card  expiration  dale) 


Thank  you  for 
your  order! 


(Authorizing  Signature)  (5'99i 

Mail  To:    New  Orders.  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  R\  15250-7954 


New  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  "List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) $27XX) 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) $2&00 

Stock  Number  069-000-00030-4 

Volume  Ml  (Titles  28  thru  41) $2800 

Stock  Number  069-000-00031-2 

Volume  IV  (Titles  42  thru  50) $25.00 

Stock  Number  069-000-00032-1 
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Prices  toclode  reg;iilar  domestic  postage  and  handling  and  are  good  throt^  12792.  After  this  date,  please  call  Order  and 
Infonnatioa  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  23%. 
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(Additional  address/attention  line) 


(Street  addftas) 


Please  Choose  Method  of  Payment: 

I    I  Check  payable  to  the  Superintendent  of  Doctmients 

I I  GPO  Deposit  Account        I 

LJ  VISA  or  MasterCard  Account 
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(Daytime  phone  including  area  code) 

MaB  order  to: 

New  Orders,  Supcilultadeut  of  Docanwti 

pa  Bex  371954,  Ptttsbgrgh,  PA  15250-7954 


(Credit  caid  expiration  dale)        Thank  you  for  your  order! 


(Signature) 
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And 
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V  Annoimdng  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  die  User  of  tlie  Federal  Register— 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Re^ster  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publicatioiis  Order  Form 


Order  processing  code: 

*6173 


I — I  YES,  please  send  me  the  following: 


Charge  your  order. 
It^Easy! 
To  fax  your  orders  (202)-512-2250 


copies  of  Th«  Federal  Register- What  H  Is  and  How  lb  Use  It,  at  $7.00  per  copy.  Stock  No.  069-000-00044-4 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I — I  Check  P^ble  to  the  Superintendent  of  Documents 
I I  GPO  Deposit  Account 


(Company  or  PersooaJ  Name) 


(Please  type  or  print) 


(Additioaai  addiess/attention  line) 


-D 


(Street  address) 


(City.  Stale.  ZIP  Code) 


(Daytime  phone  including  area  code) 


VISA  or  MasterCard  Account 
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1     J     j     [     j  (Credit  card  expiration  date)               Thank  you  for 

your  order! 

(Authorizing  Signature) 
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Order  Nowl 

The  United  States 
Government  Manual 
1 993/94 

As  the  official  handbook  o^  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  irKludes  information  on  quasi-o^cial 
agencies  and  international  organizatior>s  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  m  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  arxJ  ager>cy/5ub)ect  irxiexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  arui  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Offjce  of  the  Federal 
Register,  Natiortal  Archives  ar>d  Records  Administration. 

$30.00  per  copy 
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□  YES,  please  send  me copies  of  the  The  United  States  GoverameBt  Manual,  1993/94  $/N  069-000-00053-3 
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FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  c3ffice  of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended:  44  U.S.C  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402. 

The  Fader*]  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Regiater  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Regiater  shall  be 
judicially  noticed. 

The  Federal  Regiater  is  published  in  paper,  24x  microfiche  format 
and  magnetic  tape.  The  annual  subscription  price  for  the  Federal 
Register  pap)er  edition  is  $375,  or  $415  for  a  combined  Federal 
Register,  Federal  Register  Index  and  List  of  CFR  Sections  Affacted 
(LSA)  subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $353;  and  magnetic 
iape  is  $37,500.  Six  month  subscriptions  are  available  for  one-half 
the  annual  rate.  The  charge  for  individual  copies  in  paper  form  is 
S4.50  for  each  issue,  or  $4.50  for  each  group  of  pages  as  actually 
bound:  or  $1.50  for  each  issue  in  microfiche  form:  or  $175.00  per 
magnetic  tape.  All  prices  include  regular  domestic  postage  and 
handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Dociunents,  or  charge  to  your  GPO  Deposit 
Account.  VISA  or  MasterCard.  Mail  to:  New  Orders,  Superintendent 
of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954. 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:        Any  parson  who  uses  the  Federal  Register  and  Code  of  Fednal 
Regulations. 

WHO:       The  Ofiice  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations.       •  C 

2.  The  relationship  between  the  Federal  RdBistar  and  Code  of 

Federal  Regulations.  j" 

3.  The  important  elements  of  typical  Federu  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


RESERVATIONS: 


WASHINGTON,  DC 

(two  briefings) 

October  19  at  9:00  am  and  1:30  pm 
Office  of  the  Federal  Register.  7th  Floor 
Conference  Room,  800  North  Capitol  Street 
NW,  Washington,  DC  (3  blocks  north  of 
Union  Station  Metro) 
202-523-4538 


Printed  OB  recycled  paper  coDtaimag  100%  post  consumer  waste 
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Agricultur*  Departnwnt 

See  Commodity  Crodit  Corporation 
See  Fanners  Home  Administration 
See  Food  Safety  and  Inspection  Service 
See  Forest  Service 
See  Rural  Electrification  Administration 

NOTICES 

Import  quotas  and  fees: 
Meat  import  limitations:  quarterly  estimates,  52742 

Army  D«partm«nt 

See  Engineers  Corps 
NOTICES 

'atent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Spread  spectrum  multiplexed  noise  codes  and  methods 
to  eliminate  interference,  etc.,  52747 

Centsrs  for  Diseass  Control  and  Prevantion 

NOTICES 

Prevention  of  tuberculosis  transmission  in  heahh  care 

fedlities;  guidelines  availability  and  comment  request. 
1 1     52810  ^    ^^ 

Childron  and  FamiUaa  Administration 

NOTICES 

Meetings: 
Researchers  and  evaluatort  far  femily  preservation, 
family  support,  and  child  welfare,  52781 

Sommarca  Dapartmant 

See  Foreign-Trade  Zones  Board 
See  International  Trade  Administration 
See  National  Oceanic  and  Atmospheric  Administration 
NOTICES 

Agency  information  collection  activities  under  0MB 
review,  52743 

Commodity  Cradit  Corporation 

PROPOSED  RULES 

Loan  and  purchase  programs: 
Rice  (1994);  acreage  reduction,  52686 

Commodity  Futuraa  Trading  Commission 

RULES 

Conflict  of  interests,  52637,  52656 

ComptroNar  of  tha  Currancy 

PROPOSED  RULES 

Risk-based  capital  standards: 
Interest  rate  risk 
Correction,  52808 


Dafensa  Dapartmant 

See  Army  Department 
See  Engineers  Corps 
See  Navy  Department 
RULES 

Civil  defense: 
Military  support  to  civil  authorities  (MSCA),  52667 


Orug  Enforcamant  Admlniatration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Ramirez-Gonzalez,  Nelson,  M.D.,  52787 

Employmant  and  Training  Admlniatration 

NOTICES 

Adj\i8tment  assistance: 
Agrico  Chemical  Co.,  52789 
G&L  Machine,  52789 
Pictsweet  Frozen  Foods,  52789 
Federal-State  unemployment  compensation  program: 
Unemployment  insurance  program  letters — 
Federal  imemployment  insurance  law  interpretation, 
52790 
Nonimmigrant  aliens  employed  as  registered  nurses; 
attestations  by  facilities;  list,  52793 

Enargy  Dapartmant 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Natural  gas  exportation  and  importation: 
Valero  Industrial  Gas,  L.P.,  52757 

Englnaars  Corps 

NOTICES 

Water  resource  development  projects;  recreational  user  fees, 
52747 

4 

Environmantai  Protactlon  Aganey 

RULES 

Hazardous  waste  program  authorizations: 

Arkansas,  52674 

New  Mexico,  52677 

Oklahoma,  52679 
NOTICES 
Agency  information  collection  activities  imder  OMB 

review,  52757 
Pesticide,  food,  and  feed  additive  petitions: 

Sandoz  Agro,  Inc.,  52757 

Exacutlva  Offlca  of  tha  Praaidant 

See  Presidential  Docimients 

Farm  Cradit  Administration 

PROPOSED  RULES 

Farm  credit  sjrstem: 
Funding  and  fiscal  a^irs,  loan  policies  and  operations, 

and  funding  operations,  52701 

Farmars  Homa  Administration 

RULES 

Program  regulations: 
NonProgram  loans;  imifonn  handling.  52644 

Fadarai  Aviation  Administration 

RULES 

VOR  Federal  airways:  correction,  52808 

PROPOSED  RULES 

Airworthiness  directives: 
de  Havilland,  52714 
McDonnell  Douglas,  52717 
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Airworthiness  standards: 

Special  conditions — 
Cessna  Model  526  airplane,  52702 
NO-ncES 
Passenger  facility  charges:  applications,  etc.r 

Minot  International  Aiiport,  ND.  52800 

Federal  Communicationa  Commiaalon 

PROPOSED  RULES 

Radio  stations:  table  of  assignments: 
Arkansas,  52735 
Florida,  52734 
Hawaii,  52733 
Illinois.  52734 
Kentucky,  52733 
Pennsylvania.  52735 

Federal  Depoait  IrMurance  Corporation 

PROPOSED  RULES 

Risk-based  capital: 
Interest  rate  risk 
Correction,  52808 

Federal  Election  Commiaalon 

PROPOSED  RULES 

Presidential  nominating  conventions;  publicly  financed; 
hearing,  52700 

Federal  Energy  Regulatory  Commiaalon 

RULES 

Natural  Gas  Policy  Act: 
Outer  Continental  Shelf  Lands  Act;  implementation;  open 

access,  nondiscriminatory  transportation  of  natiiral 

gas  on  OCS.  52660 
NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

PacifiCorp  et  al.,  52748 
Meetings;  Sunshine  Act,  52805 
Applications,  hearings,  determinations,  etc.: 

Algonquin  Gas  Transmission  Co.,  52749,  52750 

ANR  Pipeline  Co.,  52750 

Arkla  Energy  Resources  Co.,  52751 

East  Tennessee  Natural  Gas  Co.,  52751 

El  Paso  Natural  Gas  Co..  52751 

Koch  Gateway  Pipeline  Co.,  52752 

Niagara  Mohawk  Power  Corp.,  52752 

Northern  Natural  Gas  Co.,  52753,  52754 

Pacific  Gas  Transmission  Co.,  52755 

Panhandle  Eastern  Pipeline  Co.,  52755 

Texas  Eastern  Transmission  Corp.,  52755,  52756 

Trunkline  Gas  Co.  et  al.,  52756 

Viking  Gas  Transmission  Co.,  52756 

Federal  Highway  Admlnlatratlon 

RULES 

Engineering  and  traffic  operations: 
National  bridge  inspection  standards;  frequency  of 
inspection  and  inventory,  52663 

Federal  Houaing  Finance  Board  * 

RULES  _^ 

Federal  home  loan  bank  sy^m: 
Membership  procedures 
Reporting  and  recordkeeping  requirements;  correction. 
\  52808 


Federal  Maritime  Commiaalon 

NOTICES 

Freight  forwarder  licenses: 
U.S.  Atlantic  and  Gulf/Hispaniola  Steamship  Freight 
Association  and  U.S.  Atlantic  and  Gulf/Southeastern 
Caribbean  Freight  Association,  52758 

Federal  Reaerve  Syatem 

PROPOSED  RULES 
Risk-based  capital: 

Interest  rate  risk 
Correction,  52808 
NOTICES 
Applications,  hearings,  determinations,  etc.: 

AtLcuitic  Commxmity  Bancorp,  Inc.,  et  al..  52758 

Chemical  Banking  Corp.,  52759 

Dai-Ichi  Kangyo  Bank,  Ltd.,  52760 

DEC  Acquisition  Corp.  H,  52760 

Keystone  Financial,  Inc.,  et  al.,  52761 

Steinberg,  E>r.  William,  et  al.,  52761 

Federal  Retirement  Thrift  Inveatment  Board 

NOTICES 

Meetings;  Sunshine  Act,  52806 

Federal  Trade  Commiaalon 

NOT)CES 

Prohibited  trade  practices: 
Diet  Center,  Inc.,  52761 
Keds  Corp..  52767 
Nutri/System,  Inc.,  52769 

Physicians  Weight  Loss  Centers  of  America,  Inc.,  et  al.. 
52775 

Federal  Tranalt  Administration 

RULES 

Charter  services: 
Government,  civic,  charitable,  and  other  community 
activities;  transit  needs;  demonstration  program 
Correction,  52684 
NOTICES       \ 

Environment  statements;  availability,  etc.: 
Clackamas  and  Multnomah  counties,  OR,  and  Clark 
County,  WA.  52800 
Transfer  of  federally  assisted  land  or  facility: 
Santa  Clara  County  District,  CA,  52801 

nnanclal  Management  Sendee 
See  Fiscal  Service 

Racal  Service 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 
Midwestern  bidemnity  Co.,  52802 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Northern  copperbelly  water  snake,  etc.,  52740 

Food  and  Drug  Admlnlatratlon 

PROPOSED  RULES  *- 

Food  additives: 
Substances  used  in  food-contact  articles;  regulation 
threshold,  52719 
Medical  devices: 
Premarket  approval  applications;  temporary  suspension 
of  approval.  52729 


Federal  Register  /  Vol.  58.  No.  195  /  Tuesday,  October  12,  1993  /  Contents 


Pood  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Raw  meat  and  poultry  products  labeling;  mandatory  safe 
handling  statements,  52856 

Foreign*Trade  Zones  Board 

NOTICES 

Applications,  hearing,  determinations,  etc.: 
New  York 
Bally,  Inc.;  shoe  and  accessory  distribution/processing 
facility,  52743 

forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Erambert  and  Black  Creek  Seed  Orchards,  National 

Forests,  MS.  52743 
Idaho  Panhandle  National  Forests,  ID,  52742 

'Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Social  Security  Administration 

Health  Resources  and  Services  Administration 

NOTICES 

National  vaccine  injury  compensation  program: 
Health  insurance  policy;  average  cost  revision,  S2782 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 
Antidimiping: 
Uranium  from — 
Kazakhstan  et  al.,  52744 
Antidumping  and  countervailing  duties: 
Electrical  conductor  aluminum  redraw  rod  from — 
Venezuela,  52743 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  52806 

Interstate  Commerce  Commission 

NOTICES 

Meetings;  Sunshine  Act,  52807 
Rail  carriera: 
Waybill  data;  release  for  use,  52787 

Justice  Department 

See  Drug  Eiaforcement  Administration 

Labor  Department 

See  Emplo)rment  and  Training  Administration 
See  Occupational  Safety  and  Health  Administration 

Lartd  Management  Bureau 

RULES 

Public  land  orders: 
Alaska,  52683 


New  Mexico,  52682 

Utah,  52684 
NOTICES 
Closxire  of  public  lands: 

New  Mexico,  52786 
Geothermal  resource  areas: 

Idaho,  52786,  52787 

Minerals  Management  Service 

PROPOSED  RULES 

Outer  Continental  Shelf;  oil,  gas,  and  sulfur  operations: 
Archaeological  resource  surveys  and  reports  on  Outer 
Continental  Shelf  lease  tracts,  52731 

Natloruil  Oceanic  and'AtmospherIc  Administration 

RULES 

Fishery  conservation  and  management: 

Summer  flounder;  correction,  52685 
NOTICES 
Meetings: 

New  England  Fishery  Management  Council,  52746 

Pacific  Fishery  Management  Council,  52746 
Permits: 

Marine  mammals,  52746 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Base  realignment  and  closures — 
Naval  Training  Center,  Great  Lakes,  IL,  52748 
Meetings: 
Chief  Naval  Operations  Executive  Panel  task  forces. 
52748 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Army  Materials  Technology  Laboratory,  52798  ' 
Georgia  Power  Co.,  5t796 
University  of — 
Kansas,  52798 

Occupational  Safety  and  Health  Administration 

NOTICES 

Nationally  recognized  testing  laboratories,  etc.: 
GTE  TestMark  Laboratories,  52795 

Personnel  Management  Office 

NOTICES 

Meetings: 
Federal  Salary  Coxmdl,  52799 

Presidential  Documents 

AOMMiSTRATIVE  ORDERS 

Ireland  and  Northern  Ireland;  contributions  to  international 
fund  (Presidential  Determination  No.  93—42  of 
September  30, 1993),  52629 

Prospective  Payment  Assessment  Commission 

NOTICES 
Meetings,  52799 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Adn^nistration 
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Rural  Electrification  Admlniatration 

RULES 

Electric  and  telephone  loans: 
Borrower  investments,  52639 

P««OPO8£0  RULES 
Rural  development: 
Rural  economic  development  loan  and  grant  program. 
52688 

Small  Bualnesa  Admlniatration 

NOTICES 

Disaster  loan  areas: 

Missouri,  52799 

North  Dakota.  52799 
Interest  rates;  quarterly  determinations,  52799 

Social  Security  Admlniatration 

NOTICES 
Privacy  Act: 
Systems  of  records,  52782 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  suomissions: 
Virginia,  52666 

Transportation  Depertment 
See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Federal  Transit  Administration 
PROPOSED  RULES 

Americans  with  Disabilities  Act;  implementation: 
Transportation  for  individuals  with  disabilities —  . 
Over-the-road  buses;  accessibility,  52735 

Treaaury  Depertment 

See  Comptroller  of  the  Currency 


See  Fiscal  Service 
NOTICES 
Meetings: 
Debt  Management  Advisory  Committee,  52802 

United  Statee  Infonnation  Agency 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  52802 

Veterana  Affaire  Depertment 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  52803,  52804 


Separate  Parte  In  Thia  laaue 

Perm 

Department  of  Health  and  Human  Services,  Centers  for 
Disease  Control  and  Prevention,  52810 

Part  III 

Department  of  Agriculture,  Food  Safety  and  Inspection 
Service,  52856 


ReederAida 

Ad^monal  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public 

Law  numbers  and  Federal  Register  finding  aids  is  available 

on  202-275-1538  or  275-0920. 
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Presidential  DeterminaUon  No.  93-42  of  September  30.  1993 

Certification    Tt»    Permit    U.S.    Contributions    to    the    Inter- 
national  Fund  for  Ireland 


Memorandum  for  the  Secretary  of  State 

fpT"l^isl^'r  ^i^^  °J!^^  Anglo-Irish  Agreement  Support  Act  of  1986 

P.L.  99-415),  I  hereby  determine  and  certify  that:  (l)  the  Board  of  thp 

International  Fund  for  Ireland  as  established  pursuan    to  the  Xlo-Irish 

m  HUK  '^.°^i5:'  cxjmxnunities  in  Ireland  and  Northern  Land  and 
(2)  disbursements  from  the  International  Fund  (a)  will  be  distributed  in 
aa:ordance  with  the  principle  of  equalit'y  of  opportunity  and  nondSmina 

«HH  J.C  »rP^°T'rl:  'V'^°'''  '^^"*  '°  ^"8'°"«  affiliation:  and  ^)  wUI 
address  the  needs  of  both  communities  in  Northern  Ireland. 

IZ^oTho  r"^^  ^"'^  "^'^^^^  to  transmit  this  determination  and  certifi- 
cation o  the  Congress,  together  with  the  Memorandum  of  Exolanation  and 
to  publish  it  in  the  Federal  Register.  ^i-nauon.  ana 


IXJTUwUL^M '5^^U^Jdk^ 


THE  WHITE  HOUSE, 
IVflsAing/on,  September  30,  1993. 


Memorandum  of  Explanation  for  Certification  of  the  Fiscal  Years  1992 
and  1993  U.S.  Contribution  to  the  International  Fund  forl^lJd 

I.  Introduction 

^pif  SJh'**)? ^'a^?  ^'^^^T'^  '°  '^°'^P'y  "^'^^  legislative  requirements  associ- 
415  CUe  Act^')  Agreement  Support  Act  of  1986,  Public  Law  99- 

t^?il°?n»o''^  ?-^  ^^  ^''^'T^'^i'^f  ^^f^  ^^^^  ^"^^^  y^^''  P"°f  lo  contributions 

L?h«  u  ™.   r^'If  .f"f1/°'.^''^'"^i"^^'  '^^  P^^^^«"^  ^«rtify  t°  lh«  Congress 
that  he  is  satisfied  the  following  conditions  have  been  met: 

».L\  ^®K®°*i?^  °^  Directors  of  the  International  Fund  for  Ireland,  as  a 
and  Nortl^'^^rlS;"''"''^       "^'^'  "''^'^'^  °^^^^  communities  of  Ireland 
B.  Disbursements  from  the  IFI: 

1.  will  be  distributed  in  accordance  with  the  principle  of  equalitv 
of  opportunity  and  nondiscrimination  in  employment,  without  r^ 
gard  to  religious  affiliation,  and 

2.  will  address  the  needs  of  both  communities  in  Northern  Ireland. 
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n.  Background 

A.  EsTAIlUSIIMKNT  AND  Ot'KIUTION  (>!•'  TIIK  VvAli 

The  International  Fund  for  Ireland  ("the  Fund")  was  formally  established 
as  an  independent  entity  on  December  12.  1986.  in  keeping  with  the  provi- 
sions of  the  Anglo-Irish  Agreement  of  November  15.  1985.  The  overall  objec- 
tives of  the  Fund  are  to  promote  economic  and  social  advancement  and 
to  encourage  contact,  dialogue,  and  reconciliation  between  nationalists  and 
unionists  throughout  Ireland  and  Northern  Ireland.  The  Anglo-Irish  Agree- 
ment states  that  the  Fund  shall  accomplish  these  objectives  by  stimulating 
private  investment  and  encouraging  voluntary  efforts  with  special  emphasis 
on  projects  promoting  communal  reconciliation.  The  Agreement  also  stipu- 
lated the  establishment  of  two  investment  companies  under  the  Fund. 

The  Fund  is  an  independent  entity  which  is  administered  by  a  Board  of 
Directors  appointed  jointly  by  the  British  and  Irish  governments.  The  Board 
is  guided  by  a  Joint  Advisory  Committee  consisting  of  senior  civil  servants 
drawn  equally  from  Northern  Ireland  and  Ireland.  The  Advisory  Committee's 
principal  role  is  to  advise  the  Board  on  the  economic  and  social  policies 
and  priorities  of  the  two  governments  and  to  maximize  the  impact  of  assist- 
ance by  avoiding  duplication  of  activity.  The  Board  is  supported  by  a  Sec- 
retariat composed  of  administrators  from  the  two  jurisdictions.  The  Secretar- 
iat is  headed  by  two  Joint  Director  Generals,  one  from  each  side.  The 
Fund's  operating  expenses  are  paid  by  the  British  and  Irish  governments. 

The  Fund's  activities  are  developed  primarily  through  program  teams  in 
the  following  areas:  Business  Enterprise.  Tourism,  Urban  Development.  Agri- 
culture and  Rural  Development,  Science  and  Technology,  and  the  Wider 
Horizons  Program.  These  program  teams  are  composed  of  an  equal  number 
of  representatives  from  Northern  Ireland  and  the  Republic  of  Ireland.  The 
teams  are  administered  by  joint  chairmen  who  keep  the  Board  of  Directors 
apprised  of  their  respective  program  teams'  activities. 

In  an  effort  to  focus  on  the  more  disadvantaged  areas,  the  Fund  directs 
70-80  percent  of  the  resources  available  in  the  program  sectors  to  disadvan- 
taged areas  in  Northern  Ireland.  The  Fund  also  created  four  additional 
program  schemes:  (Community  Economic  Regeneration,  which  focuses  on 
community  driven  regeneration  of  economic  activity  in  urban  areas:  Ck}mmu- 
nity  Relations,  designed  to  promote  reconciliation:  Disadvantaged  Areas  Spe- 
cial Projects;  and,  the  Community  Regeneration  and  Improvement  Special 
Program  (CRISP)  designated  for  disadvantaged  areas  in  Northern  Ireland 
and  focuses  the  Fund's  resources  on  smaller  towns  and  villages  by  linking 
a  series  of  projects  from  the  various  program  areas  together. 

B.  Fund ('ontuiiutions 

The  Fund  receives  contributions  directly  from  bilateral  and  multilateral  do- 
nors. U.S.  obligations  to  date  total  $170  million.  Under  the  Foreign  Oper- 
ations, Export  Financing,  and  Related  Programs  Appropriations  Act.  Congress 
appropriated  an  additional  $19,704  million  in  FY  1992  and  $19,704  million 
in  FY  1993.  Since  1989,  the  European  Community  has  disbursed  15  million 
European  Currency  Units  (approximately  US$20  million)  per  year  to  the 
Fund  and  will  continue  to  contribute  this  amount  until  1994.  New  Zealand 
contributed  about  $0.16  million  in  FY  1992  and  Canada  has  provided  ap- 
proximately $0.39  million. 

Each  donor  is  entitled  to  appoint  a  representative  to  attend  all  Board  meetings 
as  a  non-voting  observer.  Observers  receive  all  Board  papers  and  provide 
guidance  to  the  Fund  on  behalf  of  their  respective  donor  countries. 

C.  PWKJICXM  Implemk.ntation 

Since  its  establishment  in  1986,  the  Fund  has  approved  a  total  of  2,263 
projects  and  budgeted  over  $343  million  to  its  various  program  areas.  Some 
$284  million  have  been  committed  to  approved  projects  within  the  various 
programs.  The  Fund  has  disbursed  approximately  $182  million  to  ongoing 
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and  completed  projects,  including  $26  million  to  the  two  investment  compa- 

Individual  project  applications  continue  to  represent  a  majority  of  the  projects 
for  funding.  However,  the  program  teams  are  assisting  various  comm^unities 
in  Identifying  and  preparing  proposals  through  regular  contact  and  consulta- 
tion with  a  number  of  area  Economic  Development  Consultants.  The  Consult- 
ants serve  as  a  point  of  contact  for  local  communities,  provide  technical 
assistance  and  advice,  and  help  to  speed  program  implementation. 

The  Fund  has  put  into  place  a  computerized  system  of  recording  key  data 
tor  the  projects.  Information,  such  as  employment  generation,  leveraginc 
and  geographical  distribution  of  funds,  is  collected  and  logged  into  the 
new  system.  The  information  system  has  assisted  the  in  in  developine 
Its  capacity  to  analyze  and  report  on  the  economic  and  social  indicators 
of  the  Fund  s  achievements. 

New  disbursement  procedures  have  also  been  established  for  the  U  S  con- 
tribution to  the  Fund.  In  October  1992.  A.I.D.  established  a  Letter  of  Credit 
mechanism  to  meet  the  legislative  requirement  to  disburse  funds  at  the 
minimum  rate  necess^  to  make  timely  payments  for  projects  and  activities. 
The  Letter  of  Credit  has  allowed  the  U.S.  Government  to  exercise  greater 
control  over  money  distributed  to  the  Fund  by  transferring  resources  only 
wnen  needed,  and  thereby  minimizing  interest  costs  to  the  U.S.  Treasury. 
D.  Job  Creatio.n  asd  Additio.\.vl  Im-estment 

Two  elements  identified  as  priorities  of  the  U.S.  Goverment  in  its  contribution 
to  the  Fund  are  job  creation  and  the  leveraging  of  additional  investment 
into  the  economy.  Both  elements  have  been  adopted  by  the  Fund  in  the 
implementation  of  its  program. 

The  Fund  agrees  that  job  creation  is  an  essential  factor  in  determining 
tHe  allocation  of  Fund  resources  and  clearly  places  an  emphasis  on  the 
job  creation  potential  of  each  project  considered  for  funding.  The  Fund 
estimates  that  its  activities  directly  resulted  in  the  creation  of  about  18.000 
new  jobs  and  indirectly  resulted  in  the  creation  of  an  additional  7  300 
jobs.  Construction  activities  have  also  resulted  in  8.300  person-years  of 
temporary  employment. 

Ijf  ^"?,v  ^^  f^^°  *^"  successful  In  leveraging  new  investment.  Of  the 
$284  million  of  Fund  resources  committed  to  approved  projects,  another 
$297  million  and  $186  million  of  private  and  government  resources,  respec- 
tively, have  been  invested.  Thus  every  dollar  that  the  Fund  has  committed 
has  resulted  in  an  additional  $1.70  committed  from  other  sources. 


m.  Presidential  Certification  Elements 

Each  fiscal  year,  prior  to  the  United  States  making  a  contribution  to  the 
Fund,  the  President  must  certify  that  he  is  satisfied  that  the  Fund  has 
complied  with  the  legislative  requirements  in  the  Act.  This  Certification 
covers  both  the  FY  1992  and  FY  1993  contributions  to  the  Fund.  The 
follovdng  discusses  the  required  elements. 

A.  Bo^vRD  Representation 

The  Board  of  Directors  consists  of  seven  members;  three  nominated  by 
the  British  government,  three  nominated  by  the  Irish  government,  and  the 
Chairman.  Board  members  are  approved  by  both  sides  through  consultations 
between  the  two  governments.  The  Board,  by  design  and  agreement,  is 
representative  of  the  communities  in  both  Northern  Ireland  and  Ireland. 
The  Board  meets  once  every  two  months,  primarily  to  review  policy  and 
procedural  issues  and  to  approve  or  reject  proposals  forwarded  by  the  pro- 
gram teams  for  consideraUon.  In  addiUon.  each  Board  member  is  responsible 
for  coordinating  with  specific  program  teams  and  is  consuUed  on  a  regular 
basis.  ° 
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The  Board  members  are  as  follows: 

Mr.  Willie  McCarter.  Chairman 

Mr.  John  E.  Craig 

Mr.  Paddy  Duffy 

Mr.  Pat  Kenny 

Mrs.  I.  McCrum 

Ms.  C.  Murphy 

Mr.  B.A.  Slowey  ^ 

The  Chairman  is  a  prominent  businessman  and  Director  of  Fruit  of  the 
Loom,  one  of  the  largest  employers  in  the  Northwest  with  major  factories 
located  in  Buncrana  (Republic  of  Ireland)  and  Londonderry  (Northern  Ire- 
land). 

As  in  the  past,  the  present  Board  is  noted  for  its  professionalism  and> 
integrity  in  setting  policy  and  approving  projects.  The  Board  has  taken 
a  proactive  role  in  promoting  the  Fund  throughout  Northern  Ireland  and 
Ireland  as  well  as  internationally. 

B.  Disbursements  Fko.m  the  Inter.national  Find 

The  Fund's  structure  and  policy  framework  ensure  that  resources  are  distrib- 
uted in  accordance  with  the  principle  of  equality  of  opportunity  and  non- 
discrimination in  employment,  without  regard  to  religious  affiliation,  and 
that  these  resources  address  the  needs  of  both  communities  in  Northern 
Ireland  and  the  six  border  counties  of  the  Republic  of  Ireland. 

The  board  has  developed  its  policies  for  disbursement  of  resources  taking 
into  account  the  terms  of  the  Agreement  under  which  it  was  established. 
the  wishes  of  the  donor  countries,  and  the  need  to  supplement  the  economic 
and  social  policies  of  the  two  governments.  The  Board  structure  and  policy 
framework  is  manifested  in  the  internal  checks  and  balances  in  the  Fund's 
appraisal,  approval,  and  management  systems.  Also,  the  wide  geographical 
distribution  of  approved  projects  enhances  the  Fund's  efforts  to  meet  the 
needs  of  both  communities.  The  Fund's  programs  have  created  jobs,  leveraged 
private  investments,  and  fostered  reconciliation.  In  addition,  the  Fund  has 
made  concerted  efforts  to  target  the  most  disadvantaged  areas  through  CRISP 
and  other  special  programs  as  well  as  through  the  work  of  development 
consultants. 

1.  Distribution  of  disbursements  in  accordance  with  the  principle  of  equal- 
ity of  opportunity  and  nondiscrimination  in  employment,  without  regard 
to  religious  affiliation. 

a.  Structure  of  the  Fund.  Ireland  and  Northern  Ireland  are  equally  rep- 
resented by  members  of  the  Fund's  Board  of  Directors,  Advisory  Committee, 
Secretariat,  and  Program  Teams.  These  individuals  are  highly  respected  for 
their  professional  competence,  integrity,  and  conunitment  to  the  Fund's 
objectives.  The  Advisory  Conmiittee,  as  mentioned  above,  is  composed  of 
senior  officials  of  both  the  British  and  frish  governments  and  provides 
guidance  and  support  for  the  Board.  The  Secretariat  staff  maintains  the 
day-to-day  operations  of  the  Fund  and  have  been  carefully  selected  for 
their  administrative  skills  and  judgement.  The  Program  Teams  are  staffed 
with  technical  and  administrative  professionals  who  are  committed  to  the 
Fund's  operating  principles  of  non-discrimination.  Review  of  the  IFI  portfolio 
of  projects  and  visits  to  selected  sites  by  Agency  for  International  Develop- 
ment (A.I.D.)  personnel  has  confirmed  that  the  Fund  has  assembled  a  com- 
petent and  professional  staff  who  have  cultivated  and  exercised  sound  project 
approval  and  management  procedures. 

b.  Policy  Framework.  All  Fund  publications  and  solicitations  for  proposals 
clearly  spell  out  the  Fund's  commitment  to  equality  of  opportunity  and 
nondiscrimination.  All  successful  applicants  are  required  by  the  Board  to 
agree  to  the  following  prior  to  receiving  an  award: 
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"Acceptance  of  a  grant  or  loan  under  this  scheme  will  be  deemed 
to  signify  the  applicant's  acceptance  of  the  principle  of  equality 
of  opportunity  and  non-discrimination  in  employment,  without  re- 
gard to  religious  affiliation  and  that  the  applicant  will  be  expected 
to  use  the  money  in  accordance  with  this  principle." 

Letters  of  offer  clearly  state  that  any  violation  of  this  agreement  will  require 
inunediate  repayment  of  resources.  To  date,  the  Fund  has  not  had  to  request 
repayment. 

Equality  of  opportunity  requirements  are  also  enforced  in  Northern  Ireland 
under  the  Fair  Employment  (Northern  Ireland)  Act  of  1989.  This  Act  makes 
employment  discrimination  on  the  grounds  of  religious  belief  or  public 
opinion  illegal.  The  Act  is  designed  to  eradicate  job  discrimination  and 
ensure  the  active  practice  of  fair  employment  opportunity  throughout  North- 
em  Ireland. 

c.  Project  Appraisal  and  Approval.  The  Fund  has  instituted  a  clear  and 
systematic  appraisal  and  approval  system.  Each  Program  Team  has  signed 
agreements  with  the  Fund  Secretariat  which  spell  out  the  criteria  upon 
which  all  applications  are  made.  As  mentioned  above,  the  Program  Teams 
consist  of  officials  from  various  government  agencies,  both  North  and  South, 
which,  in  close  cooperation  with  the  Secretariat,  help  to  bring  the  programs 
to  fruition.  The  Team  members,  chosen  for  their  expertise  in  their  particular 
sector,  review  each  project  based  on  its  merit  using  standard  economic 
and  financial  analysis  tools,  as  well  as  criteria  relevant  to  their  technical 
field. 

Projects  must  also  be  consistent  with  the  economic  and  social  policies 
and  priorities  of  the  British  and  Irish  governments.  Each  government  reserves 
the  right  to  veto  support  for  activities  proposed  which  violate  their  stated 
policies.  No  resources  are  to  be  used,  for  example,  to  improve  the  standing 
of  or  to  further  the  goals  of  any  paramilitary  organization,  either  directly 
or  indirectly.  The  Fund,  the  British  government,  and  the  frish  government 
are,  however,  committed  to  supporting  activities  which  contribute  to  viable, 
self-sustaining  growth,  prosperity,  and  stability.  In  addition,  it  is  hoped 
that  the  projects  will  have  a  positive  impact  on  increasing  respect  for  human 
rights  and  fundamental  freedoms  for  citizens  of  both  traditions  from  Northern 
Ireland  and  the  Republic. 

Thus,  within  the  Fund's  policy  guidelines  and  the  established  criteria  for 
the  evaluation  and  approval  process,  projects  are  accepted  for  funding,  re- 
jected, or  forwarded  to  an  appropriate  government  agency  for  possible  support 
from  existing  government  programs.  Applications  are  processed  in  a  timely 
and  efficient  manner,  consistent  with  a  proper  and  prudent  review  of  projects.  ^ 
In  addition,  of  course,  a  considerable  responsibility  rests  with  the  individual 
promoters  of  projects  who  must  take  the  lead  in  completing  their  share 
of  the  financial  package  and  implementing  the  project  to  a  stage  where 
payment  can  be  made. 

Each  decision  to  approve,  disapprove,  or  forward  a  project  to  a  government 
agency  requires  the  recommendation  of  the  relevant  program  team,  the  en- 
dorsement of  the  two  Board  members  supervising  the  team,  and  the  approval 
of  the  Fund  Secretariat.  Any  projects  which  are  controversial,  raise  policy 
issues,  or  exceed  the  program  team's  delegation  of  authority,  are  forwarded 
to  the  Board  for  consideration. 

• 

Equality  of  opportunity  and  nondiscrimination  is  the  guiding  principle  under 
which  the  Fund  operates.  Projects  are  reviewed  on  merit  alone,  without 
regard  to  political  or  religious  affiliations  of  the  applicants.  The  cross-commu- 
nity composition  of  the  Fund  Board,  the  Secretariat,  and  the  program  teams 
ensures  this  principle. 

2.  Addressing  the  needs  of  both  communities  in  Northern  Ireland. 

In  order  to  comply  with  British  law.  the  principles  under  which  the  Fund 
was  established,  and  the  U.S.  Government  priorities  under  which  our  con- 
tribution was  made,  religious  affiliation  is  not  a  factor  in  the  approval 
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process.  It  is  generally  known,  however,  which  religious  majority  is  predomi- 
nant within  a  specific  geographical  area. 

During  the  program  review  visit  by  an  A.I.D.  official  in  May  of  1992,  manage- 
ment officials,  community  leaders,  grantees,  and  program  implementors  were 
asked  to  conmient  on  the  extent  to  which  the  needs  of  both  communities 
were  being  met.  All  respondents  believed  that  every  effort  was  being  made 
to  strengthen  the  cross-community  nature  of  the  programs.  Many  spoke 
of  how,  through  Fund  activities,  they  were  able  to  experience  for  the  first 
time  a  working  or  recreational  experience  with  people  of  the  opposite  tradi- 
tion. Such  liaisons  have  produced  cross-community  boards  of  directors 
(under  such  organizations  as  the  enterprise  centers),  cross-community  enter- 
prise matchmaking,  cross-border  joint  ventures  (such  as  the  Derry-Galway- 
Boston  Trade  Fair),  and  genuine  friendships.  The  civil  servants  of  both 
governments  in  laboring  together  on  the  Fund  have  also  developed  excellent 
working,  as  well  as  personal,  relationships  with  their  counterparts.  Such 
interaction  contributes  to  reconciliation  through  dialogue  and  cooperation. 

The  Fund  has  made  a  concerted  effort  to  direct  assistance  to  the  more 
economically  disadvantaged  areas.  Special  programs,  such  as  CRISP,  have 
been  developed  toward  this  end.  The  work  of  the  development  consultants 
is  important  in  assisting  the  disadvantaged  communities  to  develop  ideas 
and  proposals  to  help  themselves  through  the  Fund.  The  consultants  partici- 
pate in  establishing  local  groups,  ensure  cross-community  participation 
whenever  possible,  and  assist  groups  in  creating  viable  projects.  In  many 
cases,  however,  the  IFI  merely  serves  as  a  catalyst  for  community  initiatives 
that  have  been  developing  independently  of  the  Fund.  The  consultants  are 
also  instrumental  in  contributing  to  a  greater  overall  understanding  and 
positive  perception  of  the  Fund  among  the  people  of  both  communities. 


IV.  Conclusion 


A  review  of  Fund  activities  and  a  visit  to  Ireland  and  Northern  Ireland 
by  a  senior  A.I.D.  officer  confirms  that  the  Board  of  Directors  has  maintained 
policies  and  procedures  designed  to  ensure  that  both  traditions  benefit  from 
Fund  activities.  The  Board's  operating  principles  ensure  that  project  decisions 
are  made  on  the  basis  of  merit.  In  addition,  it  has  been  concluded  that 
Fund  resources  are  being  distributed  in  a  manner  consistent  with  its  mandate 
as  stated  above.  All  grantees  are  made  aware  of  the  principles  of  equality 
of  opportunity  and  nondiscrimination  in  employment,  stipulated  by  accept- 
ance of  any  grant  monies. 

This  report  therefore  concludes  that: 

•  The  Board  of  Directors  of  the  International  Fund  for  Ireland,  as  a  whole, 
is  broadly  representative  of  the  interests  of  the  communities  in  Ireland 
and  Northern  Ireland. 

•  Monies  from  the  Fund  are  distributed  in  accordance  with  the  principle 
of  equality  of  opportunity  and  nondiscrimination  in  employment,  without 
regard  to  religious  affiliation,  and  address  the  needs  of  both  communities 
in  Northern  Ireland. 
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Appendix  I.    Projects  Approved,  Program  Allocations,  Commitments,  and 

Disbursements 

^                            ISMillionI 

Projects 

Projects  ap- 
proved 

IFI  program 
budget 

Committed 

Disbursed 

Rural  Development 

Wider  Horizons 

530 

236 

232 

329 

699 

68 

49 

29 

2 

60 

14.172 
26.055 
56.454 
66.377 
54.849 
4.461 
49,317 
11,208 
11,285 
19,872 

9,905 
21,110 
48.042 
52,494 
40.695 

3,503 
41.544 
10,241 

9.758 
17,400 

6,117 
21.491 
37.353 
33.851 
18.623 

2.496 
10.740 

8,456 

6,713 
11,933 

Business  Enterprise  

Tourism  

Urban  Development 

Community  Relations 

Disadvantaged  Areas  Initiative  

Special  Projects 

Flagship  Projects  

Science  and  Technology  

Sub-Total 

2.234 

314,050 

254,692 

157.773 

Investment  Companies  

29 

29,468 

29,468 

24.468 

Total 

2,263 

343,518 

284.160 

182.241 

Appendix  II.— Estimated  Employment  Generated 

Projects 

Direct 

Indirect 

Construction 
(man  years) 

Total 

Rural  Development  

704 

270 

259 

1.233 

Wider  Horizons 

Business  Enterprise  

5.259 

2,403 

4.651 

12 

2.157 

1.623 

561 

154 

1.770 

1.652 

1.786 

S 

706 

383 

42 

41 

1.156 

1.951 

2,213 

29 

1.389 

122 

1,072 

63 

8,185 
6.006 
8.650 
46 
4,252 
2.128 
1,675 
258 

Tourism  

Urban  Development 

Community  Relations 

Disadvantaged  Areas  

Flagship  Projects 

Science  and  Technology  

Sub-Total 

17.524 

6.655 

8.254 

32.433 

Investment  Companies  

739 

372 

40 

1,151 

Total 

17.963 

7.327 

8.294 

33.584 

Appendix  m.— Amount  Leveraged  on  Approved  Projects  Commitments,  and 

Disbursements 

IS  Million] 

Project* 

Private  sector 

Government 

IFI 

Total 

Rural  Development „ 

Wider  Horizons 

11,835 

7,152 

32,379 

94,062 

90,012 

7.989 

3.114 

10.155 

1.830 

12,924 

4,740 

11,291 

52.448 

1,206 

5.525 

2,805 

30,459 

15,809 

41,084 

14,171 

9.905 
21,110 
48,042 
52.494 
40.695 

3.503 
41,544 
10,241 

9.758 
17.400 

26.480 

39,553 

132,869 

147,762 

136,232 

14,297 

75.117 

36,205 

52.672 

44,495 

Business  Enterprise  

Tourism  

Url)an  Development 

Community  Relations 

Disadvantaged  Areas  

S  lecial  Projects 

F  agship  Projects 

Science  and  Technology  

Sub-Total 

Investment  Companies  

271.452 

179,538 

254,692 

705,682 

25.904 

6,521 

29.468 

61,893 

Total 

297,356 

186,059 

284.160 

767,575 

' 
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Appendix  IV. — Geographical  Distribution  of  IFI  Approved  Profects 


|FR  Doc  93-25062 
Filed  10-7-93:  11:47  ami 
Billing  code  4710-lO-M 


District  Council  (North): 

Ballymena  

Ards 

Belfast 

Castlereagh 

Lisburn  

Down 

North  Down  

Antrim 

Can-ickfergus 

Lame  

Newtonabbey  

Coleraine 

Balleymoney  

»  Moyle  

Cookstown  

Banbridge  

Craigavon  

Armagh 

Dungannon  

Fermanagh  

Londonderry  

Limavady  

Magherafelt  

Newry  ft  Moume  .... 

Omagh  

StralMne  

Unallocated 


..\.. 


Sub-Total 


County  (South): 

Cavan  

Donegal  

Leitrim 

Louth  

Managhan  ... 

Sligo  

Unallocated 

Sub-Total 


Joint  Regional  Programs 
Total  


34 

42 

93 
3 

21 

90 

26 

23 

29 

19 

23 

57 

20 

27 

29 1 

17 

65 

91 
107 
168 

45 

29 

40 
166 

81 

68 
314 


1.726 


77 
122 
71 
59 
87 
65 
19 


500 


37 


2.263 
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THs  section  of  the  FEDERAL  REGISTER 
contatne  regulalory  documents  havtng  general 
appMcabUity  and  legal  effect  most  of  MM\ 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  wt>ich  is  put>Ushed  urntor 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  Issue  of  each  week. 


COMMODmr  FUTURES  TRADING 
COMMISSION 

5  CFR  Chapter  XU 

RIN  3209-AA04  and  3209-AA15 

Supplemental  Standard*  of  Ethical 
Conduct  for  Employees  of  the 
Commodity  Futures  Trading 
Commission 

AGENCY:  Commodity  Futures  Trading 
Commission. 


ACnON:  Final  rule. 


SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission), 
with  the  concurrence  of  the  Office  of 
Government  Ethics  (CXIE),  is  issuing 
regulations  (supplemental  regulations) 
for  members  and  other  employees  of  the 
Commission  which  supplement  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
issued  by  OGE,  effective  February  3, 
1993.  The  regulations  are  a  necessary 
supplement  to  the  Executive  Branch 
Standards  because  they  address  ethical 
issues  unique  to  the  Commission.  Hie 
supplemental  regulations,  the  substance 
of  which  has  applied  to  Commission 
employees  under  its  conduct  standards 
codified  inl7  CFR  chapter  I,  relate  to 
financial  interests  and  transactions  and 
to  outside  employment  and  activities. 
EFFECTIVE  DATE:  October  12, 1993. 
FOR  FURTHER  MFORMATION  COffTACT: 
Larry  D.  Gasteiger,  Attorney,  Office  of 
the  General  Counsel,  Commodity 
Futures  Trading  Commission.  2033  K 
Street  NW..  Washington.  DC  20581. 
Telephone  (202)  254-9880. 

SUPPLEMENTARY  MFORMATION: 

I.  Backgronnd 

On  August  7. 1992,  the  Office  of 
Government  Ethics  published  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
Standards).  See  57  FR  35006-35067,  as 


corrected  at  57  FR  48557  and  57  FR 
52583.  The  Standards,  codified  at  5  CFR 
part  2635  and  effective  February  3. 
1993.  established  uniform  standards  of 
ethical  conduct  that  apply  to  all 
executive  branch  personnel. 

With  the  concurrence  of  OGE.  5  CFR 
2635.105  authorizes  executive  branch 
agencies  to  publish  agency-specific 
supplemental  regulations  necessary  to 
implement  their  respective  ethics 
programs.  The  Commission,  with  OGE's 
concurrence,  has  determined  that  the 
following  supplemental  regulations, 
being  codified  in  new  chapter  XLI  of  5 
CFR.  are  necessary  to  implement  the 
Commission's  ethics  program 
successfully,  in  light  of  the 
Commission's  imique  programs  and 
operations.  In  a  related  action,  the 
Commission  is  today  repealing  certain 
portions  of  its  code  of  conduct  which 
nave  been  superseded  by  the  Standards 
and  is  recodifying  at  17  CFR  part  140 
other  portions  of  that  code  wnich  it  has 
independent  authority  to  adopt. 

n.  Analysis  of  the  Regulations 

Section  5101.101    General 

Section  5101.101  explains  that  the 
regulations  apply  to  members  and  other 
employees  of  the  Commission  and 
supplement  the  Standards.  It  also  notes 
that  members  and  other  employees  are 
required  to  comply  with  5  CFR  part 
2635,  this  part  and  the  existing 
Commission  regulations  being 
recodified  in  17  CFR  part  140. 

Section  5101.102    Prohibited  Financial 
Interests  and  Transactions 

Section  5101.102  incorporates 
reference  to  existing  Commission 
regtilations  recodified  in  17  CFR 
140.735-2  which  implement  and 
interpret  the  restrictions  on  certain 
financial  interests  and  transactions  in 
sections  2(a)(7)  ainl  9(c)  and  (d)  of  the 
Conmiodity  Exchange  Act.  Because  the 
financial  interests  restricted  by  those 
regulations  are  prohibited  financial 
interests  within  the  meaning  of  5  CFR 
2635.403,  the  Commission,  at  the 
request  of  OGE,  has  included  a  cross- 
refiarence  to  recodified  17  CFR  140.735- 
2  in  §  5101.102  of  its  supplemental 
regulations. 

Section  5101.103    Outside  Employment 
and  Activities 

As  permitted  by  5  CFR  2635.802.  the 
Commission  is  issuing  §  5101.103(b)  as 


a  supplemental  regulation.  This 
regulation  sets  forth  prohibitions  on 
non-Govenunental  employment  and 
outside  activities  appUcable  to 
Commission  members  and  employees. 
Prohibited  activities  Usted  in 
S  S101.103(b)  include  the  rendering  of 
advice  concerning  any  legal,  accotmting 
or  economic  matter,  or  any  agricultural, 
mining,  foreign  currency  market  or 
other  commodity-related  matter,  in 
w^ch  the  Coounission  may  be 
significantly  interested.  Also  prohibited 
are  legal  representational  activities  in 
relation  to  any  matter  which  relates  to 
any  policy,  program  or  operation  of  the 
Conmiission.  The  Commission  has 
determined  that  these  prohibitions, 
which  have  applied  to  Commission 
personnel  imder  superseded  1 7  CFR 
140.735-5,  should  be  continued  to  help 
ensure  that  reasonable  persons  will  not 
question  the  impartiaUty  and  objectivity 
with  which  the  Commission's  programs 
are  administered.  The  rule  also  provides 
that  a  special  Government  employee  is 
not  subject  to  the  prohibition  against 
furnishing  commodity-related  advice 
unless  the  employee  has  participated 
personally  and  substantially  in  the  same 
matter  or  has  served  with  the 
Commission  60  days  or  more  during  the 
immediately  preceding  year.  Finally, 
§  5101.103(d)  incorporates  by  reference 
the  prohibition  in  section  2(a)(7)  of  the 
Commodity  Exchange  Act  on 
Commission  members  or  employees 
accepting  employment  from  any  person, 
exchange  or  'dearinghouse  subject  to 
regulation  by  the  Commission  or 
participating  in  operations  or 
transactions  subject  to  regidation  by  the 
Commission. 

Under  5  CFR  2635.803,  agencies  may, 
by  supplemental  regulation,  require 
employees  to  obtain  prior  approval 
before  engaging  in  outside  employment 
or  activities.  Under  superseded  17  CFR 
140.735-5  the  Commission  has  long 
required  notification  by  employees  who 
undertake  outside  employment.  Based 
on  its  finding  that  this  requirement  has 
helped  to  ensure  that  employees' 
outside  activities  conform  to  applicable 
statutes  and  regulations,  the 
Commission  has  determined  to  continue 
this  requirement  in  §  5101.103(c)  as 
necessary  for  the  purposes  of  its  ethics 
program.  Section  5101.103(c)  also 
makes  clarifying  changes  to  conform  the 
regulation  to  the  Commission's  practices 
administering  17  CFR  140.735-5.  Before 
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engaging  in  any  outside  employmMit. 
with  or  without  compensation. 
§  5101.103(c)  requires  a  Commission 
employee  (other  than  a  speciat 
Government  employee)  to  obtain  written 
approval  from  his  or  her  division  or 
office  head  and  the  Executive  Director. 
In  addition,  an  employee  must  obtain 
written  approval  from  the  Commission 
to  appear  in  court  or  on  a  brief  in  a 
representative  capacity. 

"Employment"  is  broadly  defined  at 
§  5101.103(c](5]  to  cover  any  form  of 
non-Federal  employment  or  business 
relationship  involving  the  provision  of 
personal  services.  tnrTufiing  writing 
when  done  under  an  arrangement  with 
another  person  for  production  or 
publication  of  the  written  product  ft 
does  not.  however,  include  participation 
in  the  activities  of  nonprofit  chari^le. 
religious.  profsssionaL  social,  fraternal 
and  similar  organizations,  iintfl«<t  such 
activities  involve  the  provision  of 
professional  services  or  advice  or  are  fior 
compensation  other  than  reimbursement 
of  expenses. 

Section  5101.103(c)(3)  provides  that 
approval  shall  be  panted  only  upon  a 
determination  that  the  outside 
employment  is  not  expected  to  involve 
conduct  prohibited  by  statiUe  or  Federal 
regulation,  including  5  CFR  part  2635 
and  these  supplemental  regmaticms. 
And.  S  5101.103(c](4]  seU  forth  the 
requirements  for  suhmission  and 
processing  of  a  written  request  for 
approval. 

m.  Matters  of  Kegnlatoiy  Procsdare 

Administrative  Procedure  Act 

The  Commission  has  determined  that 
these  rules  relate  solely  to  ageocy 
organization.  proced\ire.  and  practice.  In 
addition,  the  substance  of  these  rules 
already  applies  to  Commission 
employees  under  the  Commissian's 
ethics  standards  contained  in  17  CFR 
part  140.  subpart  C,  17  CFR  140.735-1- 
140.735-16  which,  as  noted  above,  is 
simultaneously  being  revoked  in  part 
and  recodified  in  part  by  the 
Commission  in  a  separate  rulemaking 
document.  Therefore,  the  provisions  of 
the  Administrative  Procedure  Act.  as 
codified.  5  U.S.C.  553.  generally 
requiring  notice  of  proposed  rulemaking 
and  other  opportunity  for  pubhc 
participation,  are  not  applicable.  The 
Commission  further  finds  that  there  is 
good  cause  to  make  these  rules  elective 
upon  pi^UcatioD  in  the  Federal 
Register. 

Regalatory  Flexibibty  Act 

The  Regulatory  Flexibility  Act 
("RFA").  Public  Uw  No.  96-354.  M 
StaL  1164  (1960).  S  U.S.C  601  et  seg.. 


requires  each  Federal  agency  to 
consider,  in  the  course  of  proposing 
substantive  rules,  the  effect  of  those 
rules  on  small  entities.  The  Commission 
has  determined  that  the  provisions  of 
the  RFA  do  not  apply  to  the 
promulgation  of  tnaee  supplemental 
regulations  since  they  relate  solely  to 
agency  procedute  or  prectice. 

PoperwoHc  IMuction  Act 

The  Paperwoilc  Reduction  Act  of 
1989,  ("PRAT  44  U.S.C  3501  et  seq., 
imposes  certain  requirements  on . 
Federal  agencies  (including  the 
Commission)  in  connection  with  their 
conducting  or  sponsoring  any  collection 
of  information  as  defined  by  the  PRA. 
The  Commission  has  determined  that 
this  rulemaking  does  not  impose  any 
information  collection  requirements  as 
defined  by  the  PRA. 

List  of  SubpBcts  in  S  CFt  Past  81M 

Conflict  of  interests.  Executive  brandi 
standards  of  conduct.  Government 
employees. 

Dated:  September  27. 1993. 
JeMiWabb. 

Secntaiy,  Cooraoditj^fiilurw  Thidiaf 
Commissioa. 

Approved;  SeptaoUMr  24. 1993. 
Stephen  D.  Potts, 
Dirvctor.  Office  ofGommment  Bthicw. 

For  the  reasons  set  fbrtib  in  the 
preamble,  the  Commodity  Futiires 
Trading  Commission,  in  conc\jirrence 
%vith  the  Office  of  Government  Ethics,  is 
amending  title  5  of  the  Code  of  Federal 
Regulations  by  adding  a  new  chapter 
XLI,  consisting  of  part  5101.  to  read  as 
follows: 

CHAPTER  Xll-COMyOOfTY  RITUflES 
TRAOINO  COMMISSION 

PART  StOI-^UPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE 
COMMODITY  FUTURES  TRAOINO 
COMMISSION 

Sw:. 

5101.101    CeDeral. 

51G1.102    Prohibited  financial  Intarssta  and 

transactions. 
5101.103    CXasida  empkiyinent  and 

•cUvitiM. 
Autlisrtty:  5  VS.C  7301,  7353;  5  U.&C 
App.  iiBthics  in  Govonuiiflat  Act  of  1978);  7 
U.S.C  4a(fl  and  Q);  E.0. 12674.  54  FR  15159. 
3  CPR.  1989  Comp.,  p.  215,  at  modified  by 
E.O.  12731,  55  FR  42547.  3  CFR,  1990  Comp.. 
p.  306:  5  C7R  2835.10S,  2635.403(a). 
2635.8ea(a).  2835.803. 

15101.101    GenwaL 

In  accordance  with  5  CFR  Z63S.10S. 
the  regulations  in  this  part  apply  to 
menbefs  aiul  other  employees  of  the 
Cosnmodity  Putuiee  Trading 


Commission  and  supplement  the 

Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
contained  in  5  CFR  part  2635.  Members 
and  other  employees  are  required  to 
comply  with  5  CFR  part  2635  and  this 
part.  Conunission  members  and  other 
employees  aie  also  subject  to  the 
Regulation  Concerning  Conduct  of 
Members  and  Employees  and  Forraer 
Members  and  Employees  of  the 
Commission  at  17  CFR  part  140. 

fSIOI.Ktt   ProhfcHed  Wnendai  intarests 


In  accordance  with  5  CFR 
2635.403(a).  no  Commission  member  or 
other  employee  shall  engage  in  business 
or  finanrial  transactlans,  or  hold 
business  or  financial  interests, 
prohibited  by  the  Conunodity  Exchange 
Act.  as  set  forth  in  17  CFR  140.735-2. 

IS101.103    OmeMe  ewpteywent  and 
actfvWee. 

(a)  Subject  to  the  restrictions  and 
requirements  contained  in  5  CFR  part 
2635  and  this  part.  Commission 
members  and  other  employees  are 
encouraged  to  engage  in  teadxing. 
speaking,  and  writing  activities  and. 
when  qualified,  to  participate  without 
compensation  in  programs  to  provide 
legal  assistance  and  representation  to 
indigents. 

(b)  Prohibitions.  A  Commission 
meabet  or  other  employee  shall  not 
engage  in  non-Federal  employment  or 
any  other  outside  activity  thai: 

(1)  Involves  the  rendering  of  advice 
concerning  any  legal,  accounting  or 
economic  matter,  or  any  agricultural, 
mining,  foreign  currency  market  or 
other  commodity-related  matter,  in 
which  the  Commission  may  be 
significantly  interested,  except  that  this 
prohibition  shall  not  applv  to  a  special 
Government  employee  unless  the 
special  Government  employee 

(i)  Has  participated  personally  and 
substantially  as  an  emplo}ree  or  special 
Government  employee  in  the  same 
mattffl".  or 

(ii)  Has  served  with  the  Commission 
60  days  or  more  during  the  immediately 
preceding  period  of  365  consecutive 
.davs. 

(2)  Involves  an  appearance  in  court  or 
on  a  brief  in  a  representative  capacity  in 
relation  to  any  matter  which  relates  to 
any  poUcy.  program  or  operation  of  the 
Commission;  or 

(3)  Is  prohibited  by  section  2(al(7)  of 
the  Commodity  Exchange  Act,  as 
incorporated  in  17  CFR  140.735-2  and 
140.735-3.  That  statute  provides  that  no 
Commission  member  or  emi^O]fee  shall 
accept  employment  or  compensetion 
from  any  person,  eacfaange  or 
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earinghouse  subject  to  regulation  by 
ihe  Commission,  or  participate,  directly 
or  indirectly,  in  any  contract  market 
operations  or  transactions  of  a  character 
subject  to  regulation  by  the 
^mmission. 

i(c)  Prior  approval  for  outside 
mployment.  (1)  Before  engaging  in  any 
outside  employment,  with  or  without 
compensation,  an  employee  of  the 
Commission,  other  than  a  special 
Government  employee,  must  obtain 
written  approval  from  his  or  her 
division  or  office  head  and  the 
Executive  Director,  who  may  seek  the 
concurrence  of  the  General  Coimsel. 

(2)  In  addition  to  the  approval  under 
paragraph  (c)(1)  of  this  section,  an 
employee,  including  a  special 
Government  employee,  must  obtain 
written  approval  from  the  Commission 
to  appear  in  court  or  on  a  brief  in  a 
representative  capacity. 

(3)  Approval  shall  be  grantei  only 
upon  a  determination  that  the  outside 
employment  is  not  expected  to  involve 
conduct  prohibited  by  statute  or  Federal 
regulation,  including  5  CFR  part  2635 
and  this  part. 

(4)  The  approval  required  by 
paragraph  (c)(1)  or  (c)(2)  of  this  section 
shall  be  requested  in  writing  in  advance 
of  engaging  in  outside  employment.  The 
request  shall  be  submitted  to  the 
employee's  division  or  office  head, 
through  the  employee's  immediate 
supervisor,  and  shall  set  forth  all 
pertinent  facts  regarding  the  anticipated 
employment.  Including  the  name  of  the 
employer,  the  natxire  of  the  work  to  be 
performed,  its  estimated  diiration  and 
the  amoimt  of  compensation  to  be 
received.  If  approved  by  the  division  or 
office  head,  tne  request  shall  be 
forwarded  by  the  division  or  office  head 
to  the  Executive  Director.  In  granting  or 
denying  approval,  the  Executive 
Director  may  seek  the  conairrence  of 
the  General  Counsel.  If  approved  by  the 
Executive  Director,  a  request  for 
permission  to  appear  in  court  or  on  a 
brief  in  a  representational  capacity  shall 
be  forwarded  to  the  Commission  ror 
final  decision. 

(5)  For  purposes  of  this  section, 
"emplo}rment"  means  any  form  of  non- 
Federal  employment  or  business 
relationship  involving  the  provision  of 
personal  services  by  the  employee.  It 
includes,  but  is  not  limited  to  personal 
services  as  an  officer,  director, 
employee,  agent,  attorney,  consultant, 
contractor,  general  partner,  trustee, 
teacher  or  speaker.  It  includes  writing 
when  done  under  an  arrangement  with 
another  person  for  production  or 
publication  of  the  written  product.  It 
does  not,  however,  include  participation 
in  the  activities  of  a  nonprofit 


charitable,  religious,  professional, 
social,  fraternal,  educational, 
recreational,  public  service,  or  dvic 
organization,  unless  such  activities 
involve  the  provision  of  professional 
services  or  advice  or  are  for 
compensation  other  than  reimbursement 
of#pense8. 

[FR  Doc  93-24638  FUed  10-8-«3;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Rural  Electrification  Administration 
7  CFR  Part  1744 

Borrower  Inveatmenta— Telephone 
Loan  Program 

AGENCY:  Rural  Electrification 
Administration.  USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Rural  Electrification 
Administration  (R£A]  hereby  adds  a 
regulation  concerning  the  types  of 
Investments  REA  telephone  borrowers 
may  make  without  prior  approval  of  the 
Administrator  of  REA.  The  regulation  is 
necessary  to  implement  a  new  policy 
created  by  the  Rural  Economic 
Development  Act  of  1990.  The  purpose 
of  this  new  policy  is  to  provide  an 
incentive  for  REA  telephone  borrowers 
to  invest  in  rural  conununities  and 
businesses.  The  regulation  will  establish 
REA's  procedure  for  the  treatment  of 
investments  in  rural  development 
projects  when  determining  a  borrower's 
allowable  distribution  of  capital. 
EFFECTIVE  DATE:  This  regulation  is 
effective  on  November  12, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  P.  Link,  Director,  Rural 
Telephone  Bank  Management  Staff,  U.S. 
Department  of  Agriculture,  Rural 
Electrification  Administration,  room 
2832-S,  14th  and  Independence  Avenue, 
SW.,  Washington,  DC  20250-1500, 
telephone  number  (202)  720-0530. 
SUPFlfMENTARY  INFORMATION: 

Executive  Order  12291 

This  final  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 
as  "nomnajor"  because  it  does  not  meet 
the  criteria  for  a  major  regulation  as 
established  by  the  Order. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  final  rule  wiU  have 
retroactive  efiiect  with  respect  to 


investments  in  rural  development 
projects.  This  final  rule  will  not: 

(1)  Preempt  any  State  or  local  laws, 
regulations,  or  pohdes,  vinless  they 
present  an  irreconcilable  conflict  with 
this  rule;  and 

(2)  Require  administrative 
proceedings  before  parties  may  file  suit 
challenging  the  provisions  of  this  rule. 

Regulatory  Flexibility  Act  Certification 

The  Administrator  has  determined 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq).  The  REA 
programs  provide  and  finance  grants 
and  loans  to  REA  borrowers  at  interest 
rates  and  terms  that  are  more  favorable 
than  those  generally  available  from  the 
private  sector.  REA  borrowers,  as  a 
result  of  obtaining  Federal  financing, 
receive  economic  benefits  which 
ultimately  ofiset  any  direct  economic 
costs  associated  widi  complying  with 
REA  regulations  and  requiremfnts. 
Moreover,  this  action  eases  certain 
investment  restrictions  by  allowing 
certain  borrowers  to  invest  in  r\iral 
development  projects  without  REA 
approval,  which  further  offsets 
economic  costs. 

Information  Collection  and 
Recordkeeping  Requirements 

The  reporting  and  recordkeeping 
requirements  contained  in  this  final  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
et  seq.).  The  OMB  control  number  for 
these  requirements  is  0572-0098,  which 
expires  on  September  30, 1995. 

The  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average 
3.16  hours  per  response  including  time 
for  revievrlng  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden  to:  Department  of 
Agricultiire,  Clearance  Office,  Office  of   . 
Information  Resources  Management, 
room  404-W,  Washington,  DC  20250. 
and  to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB.  Attention: 
Desk  Officer  for  USDA,  room  3201,  New 
Executive  Office  Building,  Washington. 
DC  20503. 
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National  Emrimoineatal  PvUcj  Ad 
Certificctiaa 

The  Administntor  has  deterouned 
that  this  Qna)  rule  will  not  significantly 
afiact  the  quality  of  the  human 
environment  as  defined  by  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq).  Therefore,  this 
action  does  not  reqwre  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  pro-am  described  by  this  final 

rule  is  listed  Ln  the  Catalog  of  Federal 
Domestic  Assistance  Programs  under 
numbers  10.851,  Rural  Telephone  Loans 
and  Loan  Guarantees,  and  10.852.  Rural 
Telephone  Bank  Loans.  This  catalog  is 
available  on  a  subscnption  basis  from 
the  Superintendent  of  Documents,  the 
United  States  Government  Printing 
Of&ce,  Washington.  DC  20402r-9325. 

Executive  Order  12372 

This  final  rule  is  excluded  from  the 
scope  of  Executive  Order  12372, 
Intergovernmental  Consultation.  A 
Notice  of  Pinal  rule  entitled  Department 
Programs  and  Activities  Exchicled  from 
Executive  Order  12372  (50  PR  47034) 
exempts  REA  and  RTB  loans  and  loan 
guarantees  to  governmental  and 
nongovernmental  entities  from  coverage 
under  this  Order. 

Comments 

On  September  1. 1992.  REA  published 
a  proposied  rule  In  the  Federal  Register 
(57  PR  39628)  implementing  a  new 
pohcy  that  woula  enable  a  REA 
telephooe  borrower  to  invest  in  rural 
development  proiects  without  prior 
approval  of  the  Administrator  of  REA. 
Tnis  action  was  necessary  to  comply 
with  section  2356  of  the  Rural  Economic 
Development  Act  of  1990  (7  U.S.C  92&\. 
The  primary  purpose  of  this  new  policy 
is  to  provide  an  Incentive  for  REA 
telephooe  borrowers  to  Invest  in 
economic  development  projects  that 
benefit  rural  communities  and 
businesses.  It  is  believed  that  this 
regulation  could  have  a  positive  affoct 
on  rural  communitias  and  businesses 
served  by  tha  financially  sound  REA 
telephone  borrowers.  EUgible  telephone 
borrowers  that  choose  to  invest  in  rural 
development  projects  could  benefit  both 
directly,  through  returns  on  their  rural 
development  project  investments,  and 
indirectly  if  the  local  economy  grows, 
generating  tnaeasad  demand  fat 
telephone  sarvioea. 

RCA  received  joint  comments  from 
the  National  Rural  Telecom  Association 
(NRTA)  and  the  Western  Rural 
Telephone  Assodatico  (WRTA) 
regarding  the  proposed  rtile,  which  wera 


taken  into  coosideratioa  in  preparing 

the  final  rule.  The  commraits  and/or 
modifications  wrill  be  discussed  in  tha 
order  in  wrfiich  they  appear  in  the  final 
rule. 

Executive  Order  12778 

Comment:  The  conunenter  objected  to 
the  reference  to  the  "retroactive  effect" 
of  the  proposed  rule  under  this  section 
stating  that  nothing  contained  in  the 
statute,  express  or  implied,  would 
suggest  that  Congress  intended  this  rule 
to  be  appbed  retroactively.  The 
commenter  wanted  all  references  to  a 
retroactive  application  to  be  deleted 
from  the  final  rule. 

Response:  The  requirements  of  the 
final  rule  reflect  REA's  interpretation  of 
section  205  of  the  RE  Act  since  the 
effective  date  of  this  section  and  is 
consistent  with  the  language  of  section 
205.  This  approach  fiscilitates  the  most 
effective  achninistiatlon  of  this  policy, 
particularly  the  implementation  of  new 
procedures  equitable  to  all  borrowecs. 
Therefore,  the  commenter's  proposed 
change  was  not  accepted. 

Section  1 744.200  General  staietnent. 

Comment:  The  commenter  suggested 
that  to  mora  accurately  reflect  the  intent 
of  Congress.  REA  should  amend  the  first 
sentence  by  inserting  the  following 
language  which  is  consistent  with  the 
language  in  House  Report  101—415: 
"REA  telephone  borrowers  are 
encouraged  to  Invest  their  own 
resources  in  the  development  of  their 
local  rural  areas  in  keeping  with  the 
requirements  of  the  statute  limiting  the 
amount  of  such  Investments  in  relation 
to  the  borrower's  net  worth  which 

firotects  tha  government's  legitimate 
oan  sectirity  interests." 

Response:  REA  bebeves  this  section 
sets  forth  the  underlying  purposes  of  the 
RE  Act. 

Section  1744.201  Definitions. 

Coaunent-  Tha  commenter  suggested 
that  a  definition  of  "qualified  borrower" 
should  be  added  to  this  sectioo  and 
defined  in  accordanf»  «irith  section 
205(b)  of  the  RE  Act. 

Response:  Qualified  borrower  is 
defined  in  section  20S(h)  as  "...  a  person 
whose  net  worth  is  at  least  20  percent 
of  the  total  assets  of  such  person."  REA 
does  not  interpret  section  205(b)  of  the 
RE  Act  as  tequiriiw  REA  to  use  the 
specific  term  "quaufied  boROwer". 
however,  REA  has  incorporated  the 
concept  of  "qualified  borrower"  in 
§  1744.201  under  the  heading 
"Minimum  total  assets  ratio":  ineana  the 
borrower's  net  worth  is  at  least  twenty 
percent  of  its  total  assets  including  the 
proposed  qnehftad  investment  TUs 


definition  facilitates  efficient  poUcy 
administratkm  by  REA  while  providing 
clear  and  concise  instructions  for  the 
borrowers. 

Comment:  The  commenter  suggested 
that  si>ecific  reference  should  be  made 
to  the  Governor  of  the  Rural  Telephone 
Bank  (RTB)  and  the  application  of  this 
rule  to  the  RTB  loan  program. 

Response:  This  change  hM  been 
made,  see  paragraph  (b)  of  §§  1744.200 
and  1744.201. 

Comment:  The  commenter  suggested 
that  the  definition  of  maximum 
investment  ratio  should  be  revised  to 
incorporate  the  concept  of  the  timing  of 
the  calculation  of  the  eligible 
investment  amount  to  " immediate) v 
after  such  investitaent"  as  reqtiired  by 
the  statute. 

Response:  Borro%vers  are  to  determine 
the  maximum  investment  ratio  based  on 
balances  in  their  calendar  year  end 
financial  report.  This  Is  necessary  to 
ensure  a  clear  and  definitive  statement 
for  all  parties  when  setting  the  "as  of 
date  for  figures  to  be  used  for  the 
calculation.  Uniform  requirements 
permit  reliable  assessments  of  the 
borrowers'  financial  capabilities. 

Section  1 744.202  Borrowers  may  make 
qualified  investments  without  prior 
approval  of  the  Administrator. 

Comment:  The  commenter  suggested 
that  the  title  and  paragraph  (a)  should 
be  amended  to  refer  to  "quahfied 
borrowers",  and  by  deleting  the 
reference  to  "qualified  investments". 
The  commenter  stated  that  "qualified" 
borrower  is  a  reference  to  the  statutory 
provision,  "quahfied"  investments  Is  an 
extraneous  concent. 

Response:  See  tne  response  to  the  first 
comment  on  §  1744.201.  Also,  reference 
to  "quahfied  investments'*  was  retained. 

Comment:  The  commenter  objected  to 
paragraph  (b)  in  its  entirety  stating  that 
it  serves  no  legitimate  purpose  in 
implementing  the  statutory  provision 
ana  is  an  onnecessary  regulatory 
burden.  The  commenter  wanted  this 
paragraph  deleted  frtHn  the  final  rule. 

Response:  The  definition  of  "qualified 
investment"  informs  the  reader  of  what 
REA  considers  to  constitute  an 
investment  and  what  is  meant  by  "rural 
development." 

Comment:  In  paragraph  (bM3).  die 
commenter  objected  to  REA's 
requirement  that  a  borrower  use  its 
"own  funds"  when  making  rural 
development  investments,  and  further 
objected  to  the  definition  of  "own 
funds";  specifically,  the  reference  to 
funds  necessary  for  future  loan 
payments. 

Respoase:  The  definition  of  "own 
funds"  infonna  the  reader  of  what  REA 
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does  not  consider  to  constitute  own 
funds.  The  reference  to  "funds 
necessary  foe  future  loan  payments- 
provides  assurance  tbat  the  borrower 
will  not  use  funds  needed  to  meet  its 
loan  payment  obligations  for  other 
purposes. 

Comment:  In  paragraph  (d).  the 
commenter  objected  to  the  requirement 
that  investments  be  made  "for  a  period 
longer  than  one  year"  stating  that  no 
where  in  the  statute  does  such  a 
requirement  appear  and  tfa«  agency  does 
not  have  the  authority  to  impose  It 
under  the  guise  of  implementing  the 
statutory  provision.  TTie  commenter 
wanted  this  requirement  deleted  firon 
the  final  rule. 

Response-  REA  believes  the  intent  of 
section  205  of  the  RE  Act  is  to  promote 
long-term  rural  economic  growth.  REA 
is  concBmed  that  the  ultimate 
beneficiaries,  rural  businesses  and 
communities,  could  not  achieve 
sustainable  development  ii  the 
investment  goal  was  short-twm  profit 
maximization.  Long-term  commitments 
by  borrowers  are  cnicial  to  the 
advancement  and  viability  of  rural 
America. 

Section  1744.203  Establishing  amount 
of  rural  development  investment. 

Comment:  The  commenter  objected  to 
the  concept  of  "estimates  of  future 
investment  amount"  in  the  calculation 
of  the  aggregate  total  of  allowable 
investments  and  stated  that  this  concept 
is  eutsida  the  parameters  of  the  statute 
and  should  be  deleted  from  the  final 
rule.  Also,  the  concept  of  "committed 
funds"  is  extraneous  to  the  statute. 

Response:  This  requirement  applies 
only  to  borrowers  who  have  committed 
to  provide  funds  to  the  prefect  at  a 
future  date.  In  the  interests  of  loan 
security  and  consistent  policy 
guidelines,  this  requirement  is 
iwcessary  because  it  enables  effiactive 
and  accurate  monitoring  of  the 
borrower's  investments  and  financial 
obligations. 

Comment:  The  commenter  stated  that 
it  was  the  borrower's  obligation  to 
determine  that  it  was  in  compliance 
with  section  205  of  the  RE  Act.  not  REA. 
and.lhat  REA  was  given  no  monitoring 
or  verification  role. 

Response:  As  a  Federal  lending 
institution,  REA  has  an  obligation  to 
protect  the  Government's  security 
interests  by  overseeing  borrower 
compliance.  The  criteria  put  fiiffth  in 
section  205  of  the  RE  Act  determines  the 
borrower's  rural  development 
capabilities  but  does  not  mean  that 
investments  may  be  made  even  at  the 
risk  of  loan  security. 


Section  1744.204  RunU  development 
investments  that  do  not  meet  the  ratio 
requirements. 

Comment:  The  r^mrn^mtw  suggested 
that  paragraph  (c)  be  revised  to 
eliminate  the  notion  that  the  one-third 
aggregate  investments  test  or  the  20 
percent  net  worth  test  for  qualified 
borrowers  are  ongoing  requirements  or 
tests  that  must  be  maintained  by  the 
borrower  in  the  future. 

Response:  The  regulation  was 
changed  to  clarify  this  point,  see 
§1744.206. 

Section  1744.205  Determinations  and 
application  of  limitations  described  in 
§1744.202. 

Conmient:  The  commenter  suggested 
that  paragraph  (c)  be  revised  to 
accurately  reflect  the  timing  of  the 
calculation  required  under  the  statute  to 
"inunediately  after  such  investment" 
stating  that  REA  has  no  authority  to 
establish  timing  different  from  that 
contained  in  the  statute. 

Response:  See  the  response  to  the 
third  comment  on  §  1744.201. 

Section  1744.207  Investment  not  to 
jeopardize  loan  security. 

Comment:  The  commmter  obiected  to 
this  section  in  its  entirety  stating  that. 
Congress  has  determined  that 
investments  in  rural  development  by 
qualified  borrowws  that  do  not  exceed 
one-third  of  such  borrower's  net  worth 
in  the  aggregate  calculated  immediately 
after  the  investment  do  not  violate  the 
Govenmient's  legitimate  loan  security 
interests.  Therefore^  no  additional 
requirements  are  neceuaiy  or  warranted 
under  the  rule.  The  commenter  wanted 
this  section  deleted  from  the  final  rule. 

Response:  The  criteria  put  forth  in 
section  205  of  the  RE  Act  determines  the 
borrower's  rural  development 
capabilities,  it  does  not  imply  that  risks 
to  loan  security  are  ncmexistent  if  the 
borrower  meets  the  criteria.  This 
requirement  is  needed  because  as  a 
Federal  lending  instituticm.  REA  has  an 
obligation  to  protect  the  Government's 
security  interests. 

Sectmi  1744.208  flora/  development 
investments  before  November  28.  1990. 

Comment:  The  commenter  requested 
that  this  section  be  revised  to  exclude 
from  the  maximum  investment  ratio, 
that  is.  the  one-third  aggregate 
investment  test,  rural  development 
investments  made  by  the  borrower 
before  November  28, 1990. 

Response:  See  the  response  to  the 
comment  on  Executive  Order  12778. 

Some  minor  changes  were  made  in 
the  regulatory  text  tot  the  purpose  of 
simple  clarification.  Also,  former 


§§  1744.203  through  1744.208  were 
renumbered  because  two  new  sections 
were  added  to  the  final  rule,  and  the 
headings  to  §§  1744.203  and  1744.204 
were  changed. 

In  $  1744.201.  the  definitions  of 
"Advance"  and  "Extension  of  credit" 
were  added,  as  were  the  definitions  of 
"Maximum  investment  ratio"  and 
"Minimum  total  assets  ratio"  which 
were  moved  from  the  former  paragraphs 
(b)  and  (e)  of  §  1744.202.  respectively.  In 
addition,  the  definitions  of 
"Administrator".  "Borrower",  and 
"REA"  were  reworded  slightly. 

In  paragraphs  (bUl)  and(2)  of 
§  1744.202.  "guarantor"  was  changed  to 
"guarantee"  and  "extension  of  credit,  or 
advance"  was  added  for  darificatum. 

§  1744.203  was  reorganized  for  clarity 
purposes. 

In  §  1744.204.  the  terms  "investment" 
or  "invest"  were  substituted  for 
"expenditures"  or  "expend." 

In  paragraph  (c)  of  §  1744.205.  the 
term  "net  plant"  was  deleted  because  it 
was  unnecessary. 

Finally,  the  former  $  1744.209.  OMB 
control  number,  was  deleted  in  its 
entirety  because  the  content  of  this 
section  was  addressed  in  the 
Supplementary  section  of  this  final  rule. 

List  ofStit^ects  in  7  CFR  Part  1744 

Accoimting,  Loan  programs —  v 

communications.  Reporting  and 
recordkeeping  requirements.  Rural 
areas,  Telephone. 

Chapter  XVn  of  title  7  of  the  Code  of 
Federal  Regulations  is  amended  aa 
follows: 

PART  1744— POST-LOAN  POUaES 
AND  PROCEDURES  COIIMON  TO 
GUARANTEED  AND  INSURED 
TELEPHONE  LOANS 

1.  The  authority  citation  for  part  1744 
is  revised  to  read  as  follows: 

Aiitharity;  7  VS.C.  901  0t$eq..  1921  et$eq. 

2.  Subpart  D  is  added  and  reserved 
and  subpart  E  is  added  to  read  as 
follows: 

Subpart  D— {Reserved] 

Subpart  E— Borrower  Inveetmente 

Sw. 

1744.200  General  statement 

1744.201  Definitions. 

1744.202  Borrowers  may  make  ejualified 
investments  witiiout  phor  approvai  of 
the  Administrator. 

1744.203  Establishing  anaouot  of  rural 
development  investment 

1744.204  Rural  deveiopcnsDt  taivestments 
that  do  not  meet  \im  ratio  tequiremeDls. 

1744.205  Detenninations  and  application  of 
limitations  described  in  $  1744.202. 

1744.206  Eflect  of  subsequent  fiulure  to 
maintain  ratios. 
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1744.207  Investment  not  to  jeopardize  loan 
•ecurity. 

1744.208  Rural  development  investments 
before  November  28. 1990. 

1744.209  Records. 

1744.210  Effect  of  this  subpart  on  REA  loan 
/     contract  and  mortgage. 

Subpart  D— {Reserved] 

Subpart  E — Borrower  Investments 

11744.200    General  statwiMnt 

(a)  REA  telephone  borrowers  are 
encouraged  to  utilize  their  own  funds  to 
participate  in  the  economic 
development  of  rural  areas,  provided 
that  such  activity  does  not  impair  a 
borrower's  ability  to  provide  modem 
telecommimications  services  at 
reasonable  rates  or  to  repay  its 
indebtedness  to  REA  and  other  lenders. 
When  considering  loans,  investments. 
or  guarantees,  borrowers  are  expected  to 
act  in  accordance  with  prudent  business 

f)ractices  and  in  conformity  with  the 
aws  of  the  jurisdictions  in  which  they 
serve. 

(b)  This  subpart  E  applies  to  both  REA 
and  RTB  borrowers.  For  the  purposes  of 
RTB  borrowers,  as  used  in  this  subpart 
E,  if  a  borrower  has  received  a  loan  from 
the  RTB.  REA  means  RTB.  and 
Administrator  means  Governor  unless 
the  text  indicates  otherwise. 

S  1744.201    DeflnMona. 

As  used  in  this  subpart: 

Administrator  means  the 
Administrator  of  the  Rural 
Electrification  Administration  (REA) 
and,  as  provided  in  §  1744.200(b).  the 
Governor  of  the  Rural  Telephone  Bank 
(RTB). 

Advance  means  any  funds  provided 
of  which  repayment  is  expected. 

Affiliatea  company  means  any 
organization  that  directly,  or  indirectly 
through  one  or  more  intermediaries, 
controls  or  is  controlled  by,  or  is  under 
common  control  with,  the  borrower. 

Borrower  means  any  organization 
which  has  an  outstanding  loan  made  by 
REA  or  RTB.  or  guaranteed  by  REA,  or 
which  is  seeking  such  financing. 

Extension  of  credit  means  to  make 
loans  or  advances. 

Guarantee  means  to  undertake 
collaterally  to  answer  for  the  payment  of 
another's  debt  or  the  performance  of 
another's  duty,  Uability,  or  obligation, 
including,  without  limitation,  the 
obligations  of  affiliated  companies. 
Some  examples  of  such  guarantees 
would  include: 

(1)  Guarantees  of  payment  or 
collection  on  a  note  or  other  debt 
instrument: 

(2)  Issuing  performance  bonds  or 
completion  bonds;  or 


(3)  Cosigning  leases  or  other 
obligations  of  third  parties. 

hMximum  investment  ratio  means 
that  the  aggregate  of  all  qualified 
investments  by  the  borrower  including 
the  proposed  qualified  investment  shall 
not  be  more  than  one-third  of  the  net 
worth  of  the  borrower. 

Minimum  total  assets  ratio  means  the 
borrower's  net  worth  is  at  least  twenty 
percent  of  its  total  assets  including  the 
proposed  qualified  investment. 

Net  plant  means  the  simi  of  the 
balances  of  the  fbllovring  accoimts  of 
the  borrower 


the  United  States  within  the  United 
States  Department  of  Agriculture. 

Rural  development  investment  is 
defined  in  §  1744.202(d). 

ro(a7  assets  means  the  simi'of  the 
balances  of  the  following  accounts  of 
the  borrower: 


Account  Names 

Number 

(1)  TeleconvTHink»tk)ns  plant 

2001 

lnservk:« 

(2)  Property  held  tor  future  tele- 

2002 

convnurucattons  use 

(3)   TelecommunicatJons   plant 

2003 

urxler  constr\>ctloo-short  term 

(4)   TetecomnxjnicatJons   plant 

2004 

under  comtnjcttor)-toog  term 

(5)   Telecommunications   plant 

2005 

ad|u8tment 

(6)  Nonoperating  plant 

2006 

{7)Qoodw«l 

2007 

(8)  Less  accumutated  depreda- 

3100 

tton 

through 

33008 

(9)  Less  accumulated  amortiza- 

3400 

tton 

through 

3600s 

An  references  to  account  numt>er8 

are  to  the  Uniform  System  of  Accounts  (47 
CFR  part  32). 

Net  worth  means  the  sum  of  the 
balances  of  the  following  accounts  of 
the  borrower 


Account  Names 

Number 

(1)  Capital  stock 

(2)  Addition^  paM-in  capital 

(3)  Treasury  stock 

(4)  Other  capital 

(5)  Rationed  earnings 

4510 
4520 
4530 
4540 
4550 

Note:  For  nonprofit  organizatk>r«,  owrwrs' 
equity  Is  shown  in  subaccounts  of  4540  and 
4550.  AH  references  regarding  account 
numbers  are  to  the  Urworm  System  of 
Accounts  (47  CFR  part  32). 

Qualified  investment  is  defined  in 
§  1744.202(b). 

RE  Act  means  the  Rural  Electrification 
Act  of  1936,  as  amended  (7  U.S.C  901 
etseq.). 

REA  means  the  Rural  Electrification 
Administration,  an  agency  of  the  United 
States  Department  of  Agricuhure  and.  as 
provided  in  §  1744.200(b),  the  RTB. 

REA  mortgage  means  the  instrument 
creating  a  lien  on  or  security  interest  in 
the  bonrower's  assets  in  connection  with 
a  loan  made  or  guaranteed  under  the  RE 
Act. 

RTB  means  the  Rural  Telephone 
Bank,  an  agency  andi&strumentality  of 


AccountNames 

Number 

(1)  Current  assets 

11009 

through 
1300s 

(2)  Noncurrent  assets 

14008 
through 
15008 

(3)    Total    talecommunk»tlons 

2001 

plant 

through 
2007 

(4)  Less  accumulated  depreda- 
tion 

3100 
through 
3300s 

(S)  Lass  accumulated  amorliza- 
tton 

3400 
through 
36008 

NotK  Ail  references  regarding  account 
numbers  are  to  the  Uniform  System  of 
Accounts  (47  CFR  part  32). 

Uniform  System  of  Accounts  means 
the  Federal  Commimications 
Commission  Uniform  System  of 
Accoimts  for  Telecommunications 
Companies  (47  CFR  part  32)  as 
supplemented  by  7  CFR  Part  1770, 
Accounting  Requirements  for  REA 
Telephone  Borrowers. 

1 1744.202    Borrowers  may  make  qusNfled 
Investments  without  prior  approval  of  ttta 
AdmMstrator. 

(a)  A  borrower  that  equals  or  exceeds 
the  minimum  total  assets  ratio  may 
make  a  qualified  investment,  defined  in 
paragraph  (b)  of  this  section  without 
prior  written  approval  of  the 
Administrator. 

(b)  A  qualified  investment  is  a  riiral 
development  investment,  defined  in 
paragraph  (d)  of  this  section  meeting  the 
following  criteria: 

(1)  Unless  the  borrower's  commitment 
is  a  gutirantee.  extension  of  credit,  or 
advance,  the  borrower  receives  any 
financial  return  accruing  to  such 
investment,  or  the  borrower's 
proportionate  share  of  such  return; 

(2)  Unless  the  borrower's  commitment 
is  a  guarantee,  extension  of  credit,  or 
advance,  the  borrower  retains  title  to 
any  asset  acquired  with  such 
investment,  or  the  borrower's 
proportionate  share  of  such  title;  and 

(3)  The  funds  committed  are  the 
borrower's  own  funds.  As  used  in  this 
subpart,  the  term  own  funds  shall  not 
include  proceeds  of  loans  made, 
guaranteed  or  lien  accommodated  by 
REA;  funds  necessary  to  make  timely 
payments  of  principal  and  interest  on 
loans  made,  guaranteed  or  lien 
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accommodated  by  REA;  and  kuxU  oo 
deposit  in  the  cash  constniction  fund- 
trustee  account,  as  defined  in  tiie 
boiTower's  k>an  contrwrt  with  REA. 

(c)  A  rural  developmeot  investment 
will  not  be  considered  to  be  a  quahfied 
investment  to  the  extent  that  the  arnovmt 
of  giich  investments  exceeds  the 
borrower's  maximuin  investment  ratio. 

(d)  A  rural  developmeirt  investment  is 
an  investment,  extension  of  credit, 
advance,  or  guarantee  by  a  borrower  for 
a  period  longer  than  one  year  and  for 
one  or  more  of  the  following  frarposea: 

(1)  Improve  the  economic  well-being 
of  rural  residents  and  alleviate  the 
problems  of  low  income,  elderly, 
minority,  and  otherwise  disadvantaged 
rural  residents; 

(2)  Improve  the  business  and 
employment  opportunities, 
occupational  training  and  employment 
services,  health  care  services, 
educational  opportunitiea.  energy 
utilization  and  availafatlity.  housing, 
transportation,  coramimity  tervicas. 
community  facilities,  water  supphes. 
sewage  and  solid  waste  management 
sjrstems.  credit  availabihty.  and 
accessibility  to  and  delivery  of  fntvate 
and  public  financial  resouirces  in  the 
maintenance  and  creation  of  yobs  in 
rural  areas; 

(3)  Improve  state  and  local 
government  management  capabilities, 
institutions,  and  programs  related  to 
rural  development  and  expend 
educational  and  training  opportunities 
for  state  and  local  officials,  particularly 
In  small  rural  communities; 

(4)  Strength«i  the  family  farm  system; 
or 

(5)  Maintain  and  protect  the 
environment  and  natural  resources  of 
rural  areas. 

(a)  As  used  in  paragraph  (d)  of  this 
section,  the  term  riiral  development 
investment  shall  include  investments  by 
a  borrower  in  its  own  name,  in  affiliated 
companies,  and  in  entities  not  affiliated 
with  the  borrower. 

§1744.203    EstablislUng  amount  Of  nwal 

devalopment  Investmant 

For  purposes  of  determining  whether 
a  rural  development  investment  is 
within  the  limits  of  the  borrower's 
maximum  investment  ratio  or  the 
minimum  total  assets  ratio,  the  amount 
of  the  qualified  investment  shall  be  the 
total  amount  of  funds  committed  to  the 
rural  development  project  as  of  the  date 
of  determination.  The  total  amount  of 
funds  committed  to  the  rural 
development  profsct  includes: 

(a)  The  priiMipal  amount  of  loans  and 
advances  made  by  the  borrower 

(b)  Guarantees  made  by  the  borrower: 
and 


(c)  A  reasonable  esthnato  of  die 
amount  the  bonower  is  committed  to 
provide  to  the  rural  development  pro)ect 
in  future  years. 

1 1744.204    Rural  devatopment  Inveatmenta 
that  do  net  meet  the  ratio  raqulrsmanta. 

Ca)  Each  borrower  is  authorized  to 
make  investments  other  than  qualified 
investments  only  in  accordance  with  the 
provisions  of  the  borrower's  mortgage 
with  REA.  Without  REA's  approval,  the 
portion  of  any  investment  of  funds  or 
commitment  to  invest  funds  for  any 
rural  development  investment  that  will 
exceed  the  borrower's  maximum 
investment  ratio  or  cause  the  borrower 
to  fall  below  the  minimum  total  assets 
ratio,  must  comply  with  the  provisions 
of  the  REA  mortgage.  / 

(b)  REA  will  consider,  on  a  case-by- 
case  basis,  requests  ibr  approval  of  rural 
development  investments  not 
constituting  qualified  investments.  REA 
may  condition  such  approval,  if  granted, 
on  such  requirements  and  restrictions  as 
REA  may  determine  to  be  in  the  best 
interests  of  the  Government,  including, 
vsrithout  limitation,  the  borrower's 
agreement  to  limit  dividends  or 
distributions  of  capital  by  an  amount 
specified  by  REA.  Requests  for  such 
approvals  mtist  be  submitted  in  writing 
to  the  relevant  REA  regibnal  office  and 
shall  inchide: 

(1)  A  description  of  the  rural 
development  project  and  the  type  of 
investment  to  be  made,  such  as  a  loan, 
guarantee,  stodc  purchase  or  equity 
investment: 

(2)  A  reasonable  estimate  of  the 
amount  the  borrower  is  committed  to 
provide  to  the  rural  development  project 
including  investments  that  may  be 
required  in  the  future;  and 

(3)  A  pro  forma  balance  sheet  and 
cash  flow  statement  for  the  period 
covering  the  borrower's  future 
commitments  to  the  rural  development 
project 

(c)  In  determining  whether  to  approve  ' 
a  rural  development  investment  tnat 
may  cause  the  borrower  to  exceed  the 
maximum  investment  ratio  or  to  fall 
below  the  minimum  total  assets  ratio  in 
the  future,  REA  will  consider  annxial 
increases  to  the  borrower's  net  worth 
and  total  assets  as  might  be  reasonably 
anticipated  from  the  borrower's  normal 
operations. 


11744.205 

of  Umltatioaa  daacribed  io  1 1744.202. 

(a)  REA  WFill  not  include  qualified 
investments,  including  qualified 
investments  in  affiliated  companies.  In 
calculating  the  amoant  of  dividend  or 
capital  distxibations  a  bamnrar  may 
make  undar  its  REA  mortgiige. 


(b)  A  borrower's  investment  in  its  net 
plant  shall  not  be  consid«Bd  a  rural 
development  investment  for  purposes  ol 
calculating  the  maximum  investment 
ratio  or  the  minimum  total  assets  ratio. 

(c)  The  borrower's  net  worth  and  total 
assets  shall  be  determined  using  the 
balances  of  the  respective  accounts  of 
the  borrower  as  of  December  31  of  the 
last  complete  calendar  year  preceding 
the  date  on  which  the  borrower's 
maximum  investment  ratio  and 
minimum  total  assets  ratio  are 
calculated. 

(d)  AH  determinations  required  to  be 
made  under  7  U.S.C.  926  or  this  subpart 
will  be  made  in  accordance  with  the 
Uniform  System  of  Accounts  (USoAK47 
CFR  part  32).  References  to  specific 
USoA  accotmts  shall  include  revised  or 
replacement  accounts. 

11744.206  ENeelofsubeeqitentfaNurete 
maintain  ratioa. 

If  an  expenditure  constitutes  a 
qualified  investment  under  the  terms  of 
this  subpart  it  does  not  cease  to  be  a 
qualified  investment  merely  because 
subsequently  the  borrower  fails  to 
maintain  the  maximnm  investment  ratio 
or  the  minimum  total  assets  ratio. 

11744.207  Investment  not  to  ieopardtes 
loan  eecurny. 

A  borrower  shall  not  make  a  qualified 
investment  or  a  rural  develc^ment 
investment  which  jeopardizes: 

(a)  The  security  of  loans  made  or 
guaranteed  by  REA;  or 

(b)  The  boiTower's  abibty  to  repay 
such  loans  under  the  terms  and 
conditions  as  agreed. 

f  1 744.208    Rural  development  Investments 
before  November  28, 199a 
All  investments  made  by  a  borrower 

shall  be  subject  to  the  provisions  of  this 
subpart,  regardless  of  when  the 
investment  was  made  or  whether  it  has 
been  approved  by  REA.  Any  restrictions 
required  by  REA  as  a  condition  to 
approving  a  rural  development 
investment  before  November  28. 1990, 
shall  continue  to  be  in  eSact  to  the 
extent  that  such  investment  exceeds  the 
maxiimtm  investment  ratio  or  causes  the 
borroarar  to  fall  below  the  minimum 
total  assets  ratio. 


f  1744.200 

(a)  The  records  of  borrowen, 
including  records  relating  to  qualified 
investments,  shall  be  sut^ect  to  the 
auditing  procedures  prescribed  in  pul 
1773  of  this  chapter.  REA  reserves  the 
right  to  review  the  records  of  the 
borrower  relating  to  qualified 
Investments  to  determine  if  the 
borrower  is  in  complimce  with  this 
subpart 


52644       Federal  Register  /  Vol.  58,  No.  195/  Tuesday.  October  12.  1993  /  Rules  and  Regulations 


(b)  Borrowers  shall  report  to  REA  on 
the  end-of-year  operating  report,  REA 
Form  479,  the  current  status  and 
principal  amount  of  each  qualified 
investment  it  has  made  or  is  committed 
to  make  pursuant  to  $  1744.202. 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0572-0098.) 

11744.210    Effect  of  Ihteeubpert  on  REA 
loan  contract  and  mortgage. 

(a)  Except  as  expressly  provided  in 
this  subpart,  the  borrower  shall  comply 
with  all  provisions  of  its  loan  contract 
with  REA,  its  notes  issued  to  REA,  and 
the  REA  mortgage,  including  all 
provisions  thereof  relating  to 
investments  not  covered  by  this  subpart. 

(b)  Nothing  in  this  subpart  shall  anect 
any  rights  of  supplemental  lenders 
under  the  REA  mortgage,  or  other 
creditors  of  the  borrower,  to  limit  a 
borrower's  investments,  loans  and 
guarantees  to  levels  below  those 
permitted  in  §  1744.202. 

(c)  As  used  in  paragraph  (b)  of  this 
section,  supplemental  lender  means  a 
creditor  of  the  borrower,  other  than 
REA,  whose  loan  to  the  borrower  is 
secured  by  the  REA  mortgage. 
Dated:  October  1, 1993. 

BobJ.  Naah, 

Under  Secretary,  Small  Conxmunity  and  Rural 

Development. 

(FR  Doc  93-24761  Filed  10-8-93;  6:45  am] 

BIUJNQ  COOC  Mie-1S-^ 


Farmers  Home  Administration 

7  CFR  Parte  1900. 1910. 1951, 1955, 
1962.  and  1965 

mN057S-AA39 

NonProgram  (NP)  Loans 

agency:  Farmers  Home  Administration, 

USDA. 

ACTKm:  Final  rule. 

SUMMARY:  The  Farmers  Home 
Administration  [FmHA)  is 
Implementing  new  regulations  for 
NonProgram  (NP)  loans.  This  action  is 
necessary  since  NP  loans  are  not  eligible 
for  program  supervision  and  servicing 
and  NP  debtors  are  not  eligible  for 
program  benefits  and  entitlements.  They 
cannot,  therefore,  be  made,  managed, 
collected,  and  liquidated  in  the  same 
manner  as  program  loans.  In  the  past, 
there  have  been  a  relatively  small 
number  of  NP  loans,  which  are  on  more 
stringent  terms  than  program  loans  and 
are  an  extension  of  credit  for  the 
convenience  of  the  Government.  The 
intended  effect  is  to  have  a  regulation 
for  the  uniform  handling  of  NP  loans. 
EfFECnVE  DATE:  November  12. 1993. 


FOR  FURTHER  MFORMATION  CONTACT:  Jean 
F.  Leavitt,  Senior  Loan  Specialist,  Single 
Family  Housing  Servicing  and  Property 
Management  Division,  Fanners  Home 
Administration,  USDA.  South 
Agricultiire  Building,  room  5309. 
Washington,  DC  20250,  telephone:  (202) 
720-1452. 

SUPf>LEMENTARY  INFORMATK)N:  This  final 
rulemaking  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1  which 
implements  Executive  Order  12291,  and 
has  been  classified  as  "nonmajor."  It 
will  not  result  in  an  annual  effect  on  the 
economy  of  $100  milhon  or  more;  a 
major  increase  in  costs  or  prices  for 
consimiers,  Individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abihty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

BACKGROUND  INFORMATKM:  On  August 
17, 1989  (54  FR  33906).  Fanners  Home 
Administration  published  a  proposed 
rule  on  procedures  for  the  making, 
management,  servicing,  and  Uquidation 
of  nonprogram  (hJP)  loan(s).  FinHA  now 
publishes  this  procedure  for  final  rule. 
7  cm,  part  1951,  subpart  J— 
Management  and  Collection  of 
Nonprogram  (NP)  Loans  is  a  new 
regulation  which  establishes  procedures 
for  the  making,  management,  servicing, 
and  liquidation  of  nonprogram  (NP) 
loans.  Nonprogram  (NP)  loans  are  an 
extension  of  credit  for  the  convenience 
of  the  Government  to  facilitate  loan 
servicing  actions  or  assist  with  the  sale 
of  acquired  property.  Program  credit  is 
not  provided  because  the  property 
either  does  not  meet  ciurent  program 
requirements  and/or  the  applicant  does 
not  meet  current  loan  program 
eligibility  requirements.  An  NP  loan  is 
made  on  more  stringent  terms  than  a 
program  loan.  Previously,  guidance  on 
handling  NP  Ipans  was  dispersed 
throiigh  variotts  regulations  including 
Subparts  A  and  C  of  part  1965  and 
subpart  C  of  part  1955.  The  new 
regulation  combines  those  portions  of 
these  regulations  on  NP  loans  into  one 
regulation  and  provides  for  guidance 
that  was  not  previously  and/or 
explicitly  provided  in  existing 
regulations.  This  will  make  it  easier  for 
FmHA  personnel  and  the  general  pxibUc 
to  ascertain  FmHA's  regulations  on  NP 
loans. 

The  issues  in  subpart  J  of  part  1951 
which  were  not  explicitly  iifcluded  in 
the  proposed  rulemaking  but  are  part  of 


the  subject  matter  addressed  in  the 
proposed  rulemaking  are  as  fbllovrs: 

1.  Provides  that  an  appraisal  fee  will 
be  collected  from  applicants  who  wish 
to  obtain  FmHA  credit  to  purchase  a 
Single  Family  residence  at  the  time  the 
applicant  is  determined  eligible  for 
FmHA  financing.  This  reqidrement  has 
recently  been  implemented  for  program 
applicants.  It  would  not  be  equitable  to 
Impose  a  financial  burden  on  program 
applicants  and  have  the  Agency  pay  the 
fee  for  nonprogram  applicants; 
therefore,  the  collection  of  an 
application  fee  will  be  required  from 
both  program  and  nonprogram 
appUcants. 

2.  Provides  that  NP  loans  include 
loans  converted  to  NP  status  when  only 
a  portion  of  the  security  property  is 
being  transferred  and  the  FmHA  debt  is 
not  paid  in  full. 

3.  Establishes  that  NP  loans  can  be 
reamortized  when  initially  establishing 
a  borrower  on  an  escrow  system  when 
real  estate  taxes  for  one  or  more  years 
and/or  an  insurance  premium  for  one 
year  is  vouchered  and  the  borrower  is 
not  able  to  repay  the  advance  within  the 
number  of  years  represented  by  the 
taxes  or  insurance,  as  applicable. 

4.  Provides  that  NP  borrowers  will 
escrow  funds  for  the  payments  of  taxes 
if  requested  by  FmHA.  Existing 
borrowers  requested  to  escrow  will  be 
notified  by  letter  at  least  90  days  prior 
to  initiating  escrowing  for  taxes.  A 
borrower  who  is  also  indebted  for  a 
Fanner  Program  (FP)  program  loan  will 
not  be  required  to  escrow. 

5.  Provides  that  FmHA  will  consider 
a  borrower's  offer  to  convey  by  deed  in 
heu  of  foreclosure  only  after  the  debt 
has  been  accelerated  and  when  it  is  in 
thegovemment's best  interest. 

The  major  issues  in  subpart  J  of  j)art 
1951  which  are  clarified,  established,  or 
vary  from  that  contained  in  existing 
FmHA  regulations  and  were  included  in 
the  proposed  rulemaking  are  as  follows: 

1.  Reiterates  and  clarifies  that  NP 
loans  are  not  eligible  for  program 
supervision  or  management,  and  NP 
debtors  are  not  entitled  to  program 
benefits  and  entitlements  such  as 
interest  credit,  moratorium, 
reamorti2ation,  rescheduling, 
consolidation,  deferral,  limited  resource 
assistance  or  appeal  rights. 

2.  Establishes  a  nonrefundable 
application  fee,  which  will  change 
periodically,  to  process  an  application 
for  NP  credit.  The  application  fee  is 
exclusive  of  any  required  credit  report 
fee.  hiitially,  the  fee  will  be  set  at  $100. 

3.  Estabhshes  downpayment 
requirements  which  are  based  on  the 
purchase  price  for  a  credit  sale  and  the 
current  market  value  or  debt,  whichever 
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is  lower,  for  an  assumption.  While  th^ 
down  payment  requirements  vary 
depending  on  the  type  of  property,  the 
determination  as  to  the  amount  of  the 
downpayment  will  be  based  on 
objective  standards  and  are  available  at 
any  FmHA  office. 

4.  Establishes  a  collection  policy 
consistent  with  conventional  lenders  on 
the  servicing  and  collection  of  overdue 
payments.  Program  servicing  regulations 
and  authorities  are  not  authorized. 

5.  Clarifies  that  acceleration  letters  to 
MP  borrowers  will  not  contain  appeal 
rights,  but  will  provide  the  borrower 
with  the  option  to  have  the  decision 
reviewed  by  the  next  level  supervisor  to 
confirm  the  loan  is  in  default. 

6.  Provides  detailed  guidance  on 
settlement  of  NP  debts. 

7.  Provides  that  NP  debtors  will  not 
be  released  from  UabiUty  unless  the  NP 
debt  is  satisfied  in  full. 

Related  changes  are  made  in  other 
regulations  to  conform  to  the  new 
regulation. 

Programs  AfGected 

These  programs/activities  are  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  under  Nos; 

10.404  Emergency  Loans 

10.405  Farm  Labor  Housing  Loans  and 
Grants 

10.406  Farm  Operating  Loans 

10.407  Farm  Ownership  Loans 

10.410  Low  Income  Housing  Loans 

1 0 .4 1 1  Rural  Housing  Site  U)ans 
10-414    Reso\ut»  Conservation  and 

Development  Loans 

10.415  Rural  Rental  Housing  Loans 

10.416  Soil  and  Water  Loans 

10.417  Very  Low-Income  Housing 
Repair  Loans  and  Grants 

10.418  Water  and  Waste  Disposal 
Systems  for  Rural  Communities 

10.419  Watershed  Protection  and 
Flood  Prevention  Loans 

10.421  Indian  Tribes  and  Tribal 
Corporation  Loans 

10.422  Business  and  Industrial  Loans 

10.423  Community  Facilities  Loans 
10.427    Rural  Rental  Assistance 

I  Payments 

Intergovernmental  Consultation 

For  the  reasons  set  forth  in  the  Final 
Rule  related  Notice(s)  to  7  CFR  part 
3015.  subpart  V.  the  following  programs 
'  are  excluded  from  the  scope  of 
Executive  Order  12372  which  requires 
Intergovernmental  consultation  with 
State  and  local  officials:  10.404 — 
Emergency  Loans.  10.406 — Farm 
Operating  Loans.  10.407 — Farm 
Ownership  Loans.  10.410 — Low  Income 
Housmg  Loans.  10.416 — Soil  and  Water 
Loans,  and  10.417 — ^Very  Low  Income 
Housing  Repair  Loans  and  Grants.  The 


follovkring  programs  are  subject  to 
intergovernmental  consultation  with 
State  and  local  officials:  10.405— Farm 
Labor  Housing  Loans  and  Grants. 
10.411 — Rural  Housing  Site  Loans, 
10.414 — Resource  Conservation  and 
Development  Loans,  10.415 — Riu^ 
Rental  Housing  Loans,  10.418 — Water 
amij Waste  Disposal  Systems  for  Rural 
Commimities.  10.419 — Watershed 
Protection  and  Flood  Prevention  Loans, 
10.421— Indian  Tribes  and  Tribal 
Corporation  Loans.  10.422 — Business 
and  Industrial  Loans,  10.423 — 
Community  FaciHty  Loans,  and 
10.427— Rural  Rental  Assistance 
Payments. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  mat  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969.  Pub. 
L.  91-90.  an  Environmental  Impact 
Statement  is  not  required. 

Discussion  of  Comments— August  17, 
1989.  Proposed  Rule 

The  proposed  rule  published  in  the 
Federal  Register  (54  FR  33906)  on 
August  17. 1989.  provided  for  a  60-day 
comment  period.  Three  comments  were 
received  during  the  comment  period. 
One  comment  was  received  late,  but 
was  also  considered  in  the  scope  of  this 
review.  All  comments  received  were 
from  FmHA  field  office  employees.  The 
summary  of  the  comments  received  are 
presented  here  as  follows: 

1.  One  commentor  stated  that  the 
reference  to  nonprogram  borrowers  not 
having  appeal  rights  should  be  revised 
to  state  that  a  borrower  does  have 
appeal  rights  if  the  decision  involved 
the  denial  of  NP  loan  assistance  under 
the  leaseback/buyback  and  Homestead 
Protection  provisions  of  Subpart  S  of 
Part  1951  of  this  chapter.  We  agree  and 
have  incorporated  this  change  into  the 
FmHA  Instruction. 

2.  One  commentor  is  concerned  the 
statement  "where  a  borrower  has  both 
program  and  NP  loans  outstanding,  the 
servicing  will  be  according  to  the 
regulation  applicable  to  the  program 
loan(s)"  is  unclear  and  therefore,  can  be 
misinterpreted.  We  agree  and  have 
revised  this  statement  in  the  FmHA 
Instruction  to  state  that  a  borrower  who 
has  a  program  and  NP  loan  will  have 
their  loan  accounts  serviced  and 
liquidated  in  accordance  with  the 
regulation  applicable  to  the  particular 
loan.  Nonprogram  loans  are  not  eligible 


for  any  program  servicing  except  those 
permitted  in  subpart  J  of  part  1951  of 
this  chapter. 

3.  One  commentor  suggested  the 
downpayment  remain  at  10%  rather 
than  having  it  reduced  to  5%.  We  agree 
and  have  revised  the  instruction  to  state 
that  the  downpayment  requirements  on 
NP  farm  real  estate,  regardless  of 
whether  the  property  is  sold  from 
FmHA  inventory  or  by  a  debtor  through 
transfer  and  assumption,  will  be  10%. 

4.  One  commentor  is  concerned  that 
NP  borrowers  are  required  to  pledge  all 
their  farmland  as  security  for  the  NP 
loan.  The  commentor  believes  this 
requirement  would  severely  limit  the 
niunber  of  NT  buyers  for  surplus  farm 
inventory  properties.  We  agree  and  have 
revised  the  FmHA  Instructions  to 
require  an  NP  loan  to  be  seciu^d  only 
by  the  property  which  is  piutiiased.  The 
commentor  is  also  concerned  that  the 
regulation  does  not  provide  guidance  on 
handling  surplus  CONACT  property 
which  is  not  farm  real  estate  (e.g.,  grain 
elevators,  lake  lots,  gas  stations, 
warehouse  buildings,  etc).  We  agree  and 
have  revised  the  instruction  to  include 
these  properties. 

ListofSublects 

7  CFR  Part  1900 

Appeals,  Credit.  Loan  programs — 
housing  and  community  development. 

7  CFR  Part  1910 

Applications.  Credit,  Loan 
programs — ^Agriculture,  Loan 
programs — ^Housing  and  conununity 
development.  Low  and  moderate 
income  housing,  Marital  status 
discrimination.  Sex  discrimination. 

7  CFR  Part  1951 

Accounting,  Accounting  servicing. 
Credit,  Debt  restructiuing.  Loan 
programs — Agriculture,  Low  and 
moderate  income  housing  loans — 
Servicing,  Foreclosure,  Government 
acquired  property.  Mortgages,  Rural 
areas.  Sale  of  government  acquired 
property.  Surplus  government  property, 
Loan  programs — Housing  and 
community  development.  Rent 
subsidies.  Subsidies. 

7  CFR  Part  1955 

Foreclosure,  Government  acquired 
property.  Sale  of  government  acquired 
property.  Siuplus  government  property. 

7  CFR  Part  1962  -^ 

Crops.  Government  property, 
Livestock.  Loan  programs — Agriculture, 
Rural  areas. 
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7  CFR  Part  1965 

Administrative  practice  and 
procedure,  Foreclosure,  Loan 
programs — Agriculture,  Loan 
programs — Housing  and  Community 
development,  Low  and  Moderate 
income  housing — Rental,  Mortgages, 
Rural  areas. 

Therefore,  chapter  XVni.  title  7,  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  1900— GENERAL 

1.  The  authority  citation  for  part  1900 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1989;  42  U.S.C  1480; 
5  U.S.C  301;  7  CFR  2.23;  7  CFR  2.70. 

Subpart  B— Adverse  Decisions  And 
Administrative  Appeals 

2.  Section  1900.51  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (b)  to  read  as  follows: 

11900.51    General. 


(b)  *  •  •  The  provisions  of  this 
subpart  do  not  apply  to  decisions 
involving  nonprogram  (MP)  applicants, 
borrowers,  or  property  except  denial  of 
MP  loan  assistance  involving  the 
leaseback/buyback  and  homestead 
protection  provisions  of  subpart  S  of 
part  1951  of  this  chapter. 


11900.55    [Amended] 

3.  Section  1900.55  is  amended  by 
removing  paragraph  (a)(13)  and 
redesignating  paragraphs  (a)(14),  (a)(15), 
(a){16).  (a)(17).  and  (a)(18),  as  (a)(13). 
(a)(14).  (a)(15),  (a)(16),  and  (a)(17), 
respectively. 

4.  Exhibit  C  of  subpart  B  of  part  1900 
is  amended  by  revising  the  heading  to 
read  "Letter  For  Notifying  Applicants, 
Lenders,  Holders,  And  Borrowers  Of 
Adverse  Decisions  When  Part  Or  All  Of 
The  Decision  Is  Not  Appealable  [Not 
Used  In  Connection  With  E)ecisions 
Related  To  Nonprogram  Applicants, 
Borrowers,  Or  F^pertyl"  and  by 
removing  in  the  second  paragraph  the 
words  "(month) ,". 

PART  1910— GENERAL 

5.  The  authority  citation  for  part  1910 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1989,  42  U.S.C  1480, 
5  U.S.C  301,  7  CFR  2,23,  7  CFR  2.70. 

Subpart  A— Racsiving  And  Processing 
Applications 

6.  Section  1910.1  is  amended  in  the 
introductory  text  by  adding  a  sentence 
at  the  end  of  the  paragraph  to  read  as 
follows: 


|19iai    QaneraL 

•  •  •  Receiving  and  processing 
applications  for  Nonprogram  (NP)  loans 
will  be  handled  in  accordance  with 
subpart  J  of  part  1951  of  this  chapter. 


PART  1951— SERVICING  AND 
COLLECTIONS 

7.  The  authority  citation  for  part  1951 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1089.  42  U.SC  1480, 
5  use  301.  7  CFR  2.23,  7  CFR  2.70. 

Subpart  A— Account  Sarvicing  Poilcias 
f  1951.8    [Amended] 

8.  Section  1951.8  is  amended  by 
revising  in  paragraph  (a)  the  words 
"1962.4  (j)"  to  read  "§  1962.4"  and  the 
words  "1965.17  (d)"  to  read  "S  1965.17 
(c)". 

Subpart  G — Borrower  Supervision, 
Servicing  and  Collection  of  Single 
Family  Housing  Loan  Accounta 

9.  Section  1951.301  is  amended  by 
revising  the  seventh  sentence  to  read  as 
follows: 

11951.301    Purpose. 

•  •  •  These  are  NP  loans  which  will 
be  serviced  according  to  subpart  J  of 
part  1951  of  this  chapter.  *  *  * 

10.  Section  1951.314  is  amended  by 
revising  paragraph  {a)(6)  and  by  adding 
paragraph  (a)(10)  to  read  as  follows: 

11951.314    Rewnortizatlone. 

(a) '  •  • 

(6)  To  initially  establish  a  borrower  on 
an  escrow  system  when  real  estate  taxes 
for  one  or  more  years  and/or  an 
insurance  premium  for  one  year  is 
vouchered  and  the  borrower  is  not  able 
to  repay  the  advance  within  the  number 
of  years  represented  by  the  taxes  or 
insurance,  as  applicable. 

(10)  When  only  a  portion  of  the 
security  property  is  being  transferred 
and  the  total  FmHA  debt  is  not  being 
assumed.  The  remaining  balance  will  be 
reamortized  for  a  period  not  to  exceed 
10  years  or  the  final  due  date  of  the  note 
being  rescheduled,  whichever  is  sooner. 

11.  Subpart )  of  part  1951.  consisting 
of  §  8 1951.451  through  1951.500,  is 
added  to  read  as  follows: 

Subpart  J— Management  and  Collection  of 
Nonprogram  (NP)  Loans 

1951.451  General 

1951.452  Policy. 

1951.453  (Reserved] 

1951.454  Review  of  adverse  decisions. 


Sw. 

1951.455  NP  loan  making  for  Single  Family 
Housing  (SFH)  and  farm  property  (real 
and  chattel). 

1951.456  [Reserved] 

1951.457  Payments. 

1951.458  Servicing  real  estate  taxes. 

1951.459  Preservation  of  security. 

1951.460  Release  of  sec\irity  property  or 
sale  or  lease  of  related  propertj-  rights. 

1951.461  Release  of  valueless  FmHA  lien 
without  monetary  consideration. 

1951.462  Deceased  borrower. 

1951.463  Transfer  of  security  and 
assumption  of  Indebtedness. 

1951.464—1951.467    [Reserved] 

1951.468  Liquidation. 

1 95 1 .469  Actions  after  liquidation  of 
property. 

1951.470—1951.478    [Reserved] 

1951.479  Pilot  projects. 

1951.480  IReservedl 

1951.481  FmHA  Instructions. 
1951.482—1951.500    [Reservedl 

Subpart  J— Management  and 
Collection  of  Nonprogram  (NP)  Loana 

11951.451    General. 

This  subpart  sets  forth  policies  and 
procedures  of  the  Farmers  Home 
Administration  (FmHA)  for  making, 
managing,  collecting,  liquidating  and 
settling  loans  on  Nonprogram  (NP) 
terms,  except  those  on  properties  which 
secure  (d)  Community  and  Business 
Program  (C&BP)  or  Multi-Family 
Housing  (MFH)  loans.  All  references  in 
this  subpart  to  farm  real  estate,  farm 
property  and  farm  chattels  also  include 
nonfarm  property  that  was  secxuity  for 
Farmer  Program  (FP)  loan(s). 

(a)  An  NP  loan  is  a  loan  on  terms 
more  stringent  than  terms  for  a  program 
loan  and  it  is  an  extension  of  credit  for 
the  convenience  of  the  Government 
l)ecause  the  applicant  does  not  qualify 
for  program  assistance  or  the  property  to 
he  tinanced  is  not  suited  for  program 
purposes.  Such  loans  are  made  or 
continued  only  when  it  is  in  the  best 
interest  of  the  Government.  NP  loans 
include: 

(1)  Sale  of  inventory  property  on  NP 
terms; 

(2)  Assumption  of  a  program  loan  on 
NP  terms; 

(3)  Loans  converted  to  NP  status  as  a 
result  of  receipt  of  imauthorized 
assistance; 

(4)  Loans  converted  to  NP  status  when 
only  a  portion  of  the  security  property 

is  being  transferred  and  the  FmHA  debt 
is  not  paid  in  full; 

(5)  Sale  of  the  real  property  that  was 
security  for  an  FP  loan  to  the  previous 
owner  under  the  Leasebaclc/Buybaclt 
program  on  NP  terms; 

(6)  Sale  of  the  real  property  of  an  FP 
borrower  luider  the  Homestead 
Protection  program;.or 
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(7)  FP  accounts  rescheduled  under  an 
accelerated  repayment  agreement. 

(b)  C&BP/NP  and  MFH/NP 
transactions  involving  transfer  of  the 
security  property  will  be  submitted  to 
the  National  Office  for  review, 
authorization  and  processing  guidance. 
The  submission  must  include  a 
justification  for  the  proposed  action,  a 
ser\'icing  and  management  plan,  the 
State  Director's  recommendatfons,  £md 
the  case  files.  The  sale  of  C&BP  and 
MFH  inventory  property  to  NP 
purchasers  will  be  handled  in 
accordance  with  subpart  C  of  part  1955 
of  this  chapter. 

(c)  Borrowers  who  have  program  and 
NP  loans  will  have  their  loan  accounts 
serviced  and  liquidated  in  accordance 
with  the  regulation  applicable  to  the 
particular  loan(8).  Therefore,  NP  loans 
are  not  eligible  for  any  program 
servicing  except  those  permitted  in  this 
subpart.  However,  even  though  the  NP 
loan  will  not  be  eligible  for  program 
servicing  benefits  or  entitlements,  the 
borrower  is  not  precluded  from 
receiving  assistance  on  the  program  loan 
(e.g.,  having  an  NP  farm  loan  should  not 
preclude  a  borrower  from  being 
considered  for  debt  restructuring 
assistance  in  the  form  of  a  deferral, 
rescheduling,  consolidation,  etc..  on  a 
FP  program  loan).  When  the  decision 
has  been  made  to  liquidate  the  program 
loan  of  a  borrower  whois  also  indebted 
for  an  NP  loan  and  the  NP  security  is 
also  additional  security  for  the  program 
loan  the  NP  loan  will  be  accelerated  at 
the  same  time  as  the  program  loan  using 
the  program  acceleration  notice. 
Likewise,  if  an  NP  loan  is  to  be 
liquidated  and  the  borrower  is  also 
indebted  for  a  program  loan  which 
serves  as  additional  security  for  the  NT 
loan  the  program  loan  will  be 
accelerated  at  the  same  time  as  the  NP 
loan  using  the  program  acceleration 
notice.  Any  appeal  of  an  adverse 
decision  involving  both  an  NP  and 
program  loan  would  affect  only  the 
program  loan. 

11951.452    Policy. 

NP  credit  is  extended  for  the 
convenience  of  the  Government  in 
servicing  an  existing  loan  or  to  facilitate 
sale  of  inventory  property.  Where  a 
borrower  has  both  program  and  NP 
loans  outstanding,  servicing  will  be 
according  to  the  regulation  applicable  to 
the  particular  loan(s).  NP  borrowers  are 
not  eligible  for  program  entitlements  or 
servicing  actions  such  as  subsidy, 
moratorium,  reamortization, 
rescheduling,  consolidation,  deferral, 
limited  resource  assistance,  buyout, 
writedown  and  conservation  easements. 
Neither  are  NP  borrowers  subject  to 


occupancy/operation  requirements, 
graduation  or  other  similar  requirements 
imposed  on  program  borrowers.  NP 
borrowers  are  required  to  adequately 
maintain  the  security,  pay  real  estate 
taxes  and/or  assessments  when  due  or 
make  scheduled  escrow  installments  for 
taxes  and  insurance  when  required  by 
FmHA.  and  keep  buildings  insured 
according  to  the  promissory  note  and 
mortgage  or  security  agreement,  but  may 
lease  all  or  a  portion  of  the  security 
without  FmHA's  consent,  except  as 
provided  in  §  1951.460  (aO  and  (b)  of 
this  subpart. 

§1951.453    [RMerved] 

f  1 951 .454    Review  of  adverse  decision*. 
NP  applicants  and  borrowers  are  not 
entitled  to  appeal  rights  unde;  subpart 
B  of  part  1900  of  this  chapter;  except 
that  a  borrower  does  have  appeal  rights 
if  the  decision  involves  the  denial  of  NP 
loan  assistance  under  the  Leaseback/ 
Buyback  and  Homestead  Protection 
provisions  of  subpart  S  of  this  Part  1951. 
However,  decisions  involving  NP 
applicants,  borrowers  or  property  are 
reviewable  by  the  next  level  supervisor. 

S 1951 .455    NP  loan  maldng  for  Single 
Family  Housing  (SFH)  and  farm  property 
(real  and  chattaiji. 

(a)  Application  for  NP  credit. 
Applications  for  credit  on  NP  terms  are 
made  at  the  County  Office  serving  the 
area  where  the  property  is  located  or 
through  an  approved  packager  or  real 
estate  broker  if  so  instructed  by  County 
Office  personnel.  To  apply  for  NP 
credit,  except  Leaseback/Buyback  and 
Homestead  Protection,  standard  forms 
used  to  process  program  applications 
may  be  utifized  or  comparable 
documentation  which  contains 
information  to  establish  financial 
stability,  creditworthiness,  and 
repayment  ability  for  the  requested 
credit.  However,  the  loan  approval 
official  will  have  the  discretion  to 
determine  what  information  is  required 
to  support  approval  of  the  loan.  For 
property  purdiased  under  the 
Leaseback/Buyback  and  Homestead 
Protection  programs  the  information 
required  to  support  approval  of  the  loan 
will  be  in  accordance  with  subpart  S  of 
part  1951  of  this  chapter.  The 
creditworthiness  standards  in  §  1944.9 
of  subpart  A  of  part  1944  of  this  chapter 
will  be  used  to  evaluate  an  NP 
applicant's  eligibility  for  FmHA 
assistance  to  purchase  a  single  family 
residence.  The  application  is  not 
complete  until  all  information  requested 
by  FmHA  is  received. 

(b)  Fees.  A  nonrefundable  application 
fee  must  be  submitted  with  the 
application.  In  addition,  credit  reports 


will  be  ordered  to  determine  the 
eligibility  of  NP  applicants  requesting 
FmHA  credit.  A  nonrefundable  credit 
report  fee  will  be  charged  the  applicant. 
The  amounts  of  these  fees  change 
periodically;  current  fees  will  be  quoted 
by  FmHA  coimty  office  personnel  upon 
request.  A  borrower  whose  loan  is 
reclassified  as  NT  because  unauthorized 
assistance  was  received;  or  only  a 
portion  of  the  security  property  is  being 
transferred  and  the  FmHA  debt  is  not 
paid  in  full;  or  FP  accounts  rescheduled 
under  an  accelerated  repayment 
agreement  will  not  be  required  to 
submit  an  application  or  pay  the 
application  fee. 

fc)  Eligibility  restrictions.  If  farm 
property  is  being  purchased  or  the  debt 
assumed,  and  an  individual  or  member, 
stockholder,  partner,  or  joint  operator  of 
a  proposed  entity  transferee  or 
purchaser  has  been  convicted  after 
December  23, 1985.  under  Federal  or 
State  law  of  planting,  cultivating, 
growing,  producing,  harvesting,  or 
storing  a  controlled  substance  (see  21 
CFR  part  1308.  which  is  Exhibit  C  of 
subpart  A  of  part  1941  of  this  chapter 
(available  in  any  FmHA  office),  for  the 
definition  of  "controlled  substance") 
prior  to  the  approval  of  the  credit  sale 
or  assumption  in  any  crop  year,  the 
individual  or  entity  shall  be  ineligible 
for  FmHA  credit  for  the  crop  year  in 
which  the  individual  was  convicted 
four  succeeding  crop  years  following  the 
conviction.  Piirchasers  will  attest  on  the 
application  form  used  that  as 
individuals  or  that  its  members,  if  an 
entity,  have  not  been  convicted  of  such 
crime  after  December  23. 1985. 

(d)  [Reserved] 

(e)  Downpayment.  A  dovkmpayment 
must  be  collected  at  closing  and 
remitted  in  accordance  wim  subpart  B 
of  this  part  1951  (available  in  any 
FmHA  office).  The  minimum 
downpayment  will  be  based  on  the 
purchase  price  for  a  credit  sale  and  the 
current  market  value  (less  any  prior 
liens  for  chattel  security)  or  the  debt, 
whichever  is  lower,  for  an  assumption. 
Downpayment  requirements  vary  from 
time  to  time  and  vary  by  type  of 
property.  Current  downpayment 
requirements  will  be  provided  by  FmHA 
coimty  office  personnel  upon  request. 

(f)  Interest  rate.  The  SFH/NP  interest 
rate  in  effect  at  the  time  of  loan  approval 
will  be  charged  on  all  NP  assumptions 
and  credit  sales  involving  a  single 
family  residence.  The  FP/NP  interest 
rate  for  real  property  or  chattel  property, 
as  apphcable,  in  effect  at  the  time  of 
loan  approval,  will  be  charged  on  NP 
assumptions  and  credit  sales  involving 
all  other  types  of  sales,  except  as 
otherwise  stated.  For  the  Leaseback/ 
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Buyback  program,  the  FP/NP  farmer 
program  interest  rate  for  form  real  estate 
in  effect  at  the  time  of  loan  approval 
will  be  cbarged.  The  Homestead 
Protection  program  interest  rate  in  effect 
at  the  time  of  loan  approval  will  be 
charged  on  Homestead  Protection 
properties. 

(g)  Terms.  The  pxirchase  pric^  for 
credit  sales  or  the  FmHA  debt  being 
assumed,  less  the  downpayment 
amount,  will  be  amortized  as  follows, 
except  the  term  will  never  be  longer 
than  the  period  for  which  the  property 
will  serve  as  adequate  security: 

(1)  Single  family  residence,  (i)  When 
a  purchaser  does  not  own  an  adequate 
home  and  intends  to  occupy  the  house, 
the  term  may  be  for  a  period  not  to 
exceed  30  years. 

(ii)  For  purchasers  who  do  not  meet 
the  criteria  in  paragraph  (g)(l)(i)  of  this 
section,  the  amortization  period  will  not 
be  for  more  than  10  years  unless  FmHA 
determines  that  more  fovorable  terms 
are  necessary  to  facilitate  the  sale,  in 
which  case  the  assiunption  may  be 
amortized  using  up  to  a  20-year  factor 
with  payment  in  full  (balloon  payment) 
due  not  later  than  10  years  from  the  date 
of  closing. 

(iii)  When  a  presently  indebted  NP 
owner/occupant  wishes  to  ptirchase 
another  property  which  he/she  intends 
to  occupy,  the  term  may  be  for  a  period 
not  to  exceed  30  years  on  the  condition 
that  the  existing  debt  is  reamortized  for 
a  period  not  to  exceed  10  years  less  the 
number  of  years  the  loan  has  been 
outstanding.  If  the  existing  loan  has 
been  outstanding  for  more  than  10 
years,  the  loan  must  be  paid  off. 

(2)  Farm  property  (real  estate  security) 
and  CON  ACT  residential  property 
classified  as  surplus.  The  note  amount 
will  be  amortized  over  a  period  not  to 
exceed  15  years.  When  an  NP  loan  was 
initially  scheduled  for  repayment  in  15 
years  or  less  together  with  a  25-year 
amortization,  FmHA  may  authorize  an 
extension  not  to  exceed  a  total  of  25 
years  from  the  date  the  NP  assiunption 
or  credit  sale  was  closed  provided  it  is 
in  the  Government's  best  interest  and 
FmHA  retains  the  same  lien  priority. 

(3)  Farm  property  (chattels  security). 
The  note  amoimt  will  be  amortized  over 
a  period  not  to  exceed  5  years. 

(4)  Farm  property  (Leaseback/ 
Buyback).  The  note  amount  will  be 
amortized  over  a  period  not  to  exceed 
25  years. 

(5)  Homestead  protection.  The  note 
amount  will  be  amortized  over  a  period 
not  to  exceed  35  years. 

(h)  Modification  of  security 
instruments.  Any  convenants  in  the 
promissory  note  and/or  security 
instnunents  (mortgage  or  deed  of  trust] 


relating  to  graduation  to  other  credit, 
inability  to  secure  other  financing, 
restrictions  on  leasing,  FP  operation 
requirements,  and  consent  to  junior  lien 
encumbrance  will  be  deleted. 

(i)  Security.  The  secxuity  requirements 
for  an  NP  loan  on  a  single  family 
residence  will  be  in  accordance  with 
subpart  A  of  part  1944  of  this  chapter. 
The  sectuity  requirements  for  NP  loans 
on  farm  real  estate  will  be  in  accordance 
with  Subpart  A  of  part  1943  of  this 
chapter  and  NP  loans  on  chattel 
property  will  be  secured  in  accordance 
with  Subpart  A  of  part  1962  of  this 
chapter.  Except  that,  an  NP  loan  will  be 
secured  only  by  the  property  purchased. 

(j)  Closing.  Title  clearance, 
preparation  of  deeds,  loan  closing  and 
property  insurance  requirements  are  the 
same  as  for  an  FmHA  program  loan  on 
the  same  type  property,  except  the 
purchaser  must  pay  his/her  own  closing 
costs. 

f19S1.45e    IH—ervdl 


11951.457 

(a)  Receiving  payments.  Borrowers 
indebted  for  a  Single  Family  residence 
or  who  have  purchased  property  under 
the  Homestead  Protection  program  will 
mail  their  payments  directly  to  the 
address  shown  on  the  coupon. 
Borrowers  who  bring  or  send  regular 
payments  to  the  Coimty  Office  will  be 
instructed  to  mail  them  directly  to  the 
address  shown  on  their  coupon. 
Borrowers  who  bring  in  cash  payments 
will  be  charged  a  fee  necessary  to 
convert  the  cash  to  a  money  order.  If  the 
fee  is  not  paid,  it  will  be  deducted  from 
the  payment.  Borrowers  indebted  for  a 
farm  loan(s),  including  property 
purchased  under  the  Leaseback/ 
Buyback  program  will  mail  or  bring 
their  payments  to  the  County  Office. 

(b)  Payments  not  received  when  due. 
NP  borrowers  are  expected  to  make 
scheduled  payments  when  due.  FmHA 
personnel  are  not  required  to  provide 
program  supervision,  servicing, 
management  or  credit  counseling  in 
accordance  with  FmHA  servicing 
instructions  if  payments  are  not 
received  when  due.  To  ensure 
consistency,  a  series  of  contacts  will  be 
made  when  servicing  delinquent 
accounts.  All  actions  taken,  agreements 
reached  and  recommendations  made  in 
the  servicing  of  the  borrower's  account 
are  to  be  documented.  When 
appropriate,  FmHA  may  work  out  a 
reasonable  agreement  with  an  NP 
borrower  to  cure  a  delinquency; 
however,  such  an  agreement  will  not 
usually  exceed  1  year.  Failure  to  make 
payments  as  agreed  will  result  in 
actions  determined  by  FmHA  to  best 


protect  the  Government's  Interest. 
Collection  of  a  delinquency  from  an 
Internal  Revenue  Service  (IRS)  offset 
will  be  used  to  the  extent  permitted  by  - 
law. 

11951.458    Servicing  rMri  estate  taxM. 

In  this  section,  "taxes"  include 
assessments  which,  if  not  paid,  will 
become  a  lien  on  the  property. 
Borrowers  are  required  to  pay  the  taxes 
on  FmHA  security  property  when  they 
become  due.  Security  instruments  for 
FmHA  credit  provide  that  the  borrower 
will  escrow  funds  for  the  payment  of 
taxes  if  requested  by  FmHA.  Existing 
borrowers  requested  to  escrow  will  be 
notified  by  letter  at  least  90  days  prior 
to  initiating  escrowlng  for  taxes. 
Monthly  payment  borrowers  will  be 
required  to  escrow,  except  that,  a 
borrower  who  is  also  indebted  for  an  FP 
program  loan  will  not  be  required  to 
escrow.  Failure  to  pay  the  taxes  is  a 
default  of  the  loan  convenants. 
Borrowers  who  have  not  paid  their  taxes 
will  be  notified  by  FmHA.  FmHA  will 
not  voucher  for  taxes  on  NP  loans 
except  to  protect  the  Government's 
security  interest.  FmHA  will  advance 
funds  for  the  payment  of  taxes  as 
follows: 

(a)  Borrowers  required  to  escrow  for 
taxes.  Taxes  will  be  paid  as  they  become 
due  from  the  borrower's  escrow 
account.  If  a  borrower's  escrow  accoimt 
contains  sufficient  funds,  all  discounts 
will  be  taken  advantage  of  when  it  is 
determined  by  FmHA  to  be  in  the  best 
financial  interest  of  the  borrower  and 
the  Government.  If  a  borrower  has 
insufficient  funds  in  his/her  escrow 
account  to  pay  the  taxes  when  due,  the 
escrow  servicer  will  request  the 
borrower  to  pay  an  amount  equal  to  the 
difference  between  the  taxes  due  and 
the  escrow  balance  in  a  lump  sum 
within  30  days  after  notification.  If  the 
borrower  fails  to  remit  the  amount 
requested,  the  amoimt  will  be  advanced 
and  charged  to  the  borrower's  account 
as  a  recoverable  cost.  When  initially 
estabUshing  a  borrower  on  an  escrow 
system,  NP  accounts  can  be  reamortized 
provided  taxes  for  1  or  more  years  are 
vouchered  and  the  borrower  is  not  able 
to  repay  the  advance  within  the  number 
of  years  represented  by  the  taxes. 

(d)  Foreclosure-pending  cases. — (1) 
Borrowers  nof  rci/u/red  to  escrow. 
Where  State  law  permits  property  will 
be  sold  at  foreclosure  sale  subject  to 
outstanding  taxes.  Where  taxes  must  be 
paid  up  to  the  foreclosure  sale  date, 
payment  should  be  deferred  until  the 
date  for  the  foreclosure  sale  is  set  unless 
the  taxing  authority  scheduled  a  tax  sale 
sooner.  This  permits  a  single  advance  to 
be  processed  and  allows  flexibility  for  a 
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management  decision  if  it  is  later 
determined,  due  to  such  considerations 
as  high  tax  rate,  length  of  time  required 
to  foreclose,  and  possible  vandalism  or 
other  loss,  there  is  no  recovery  to  be 
made.  If  a  tax  sale  is  scheduled  while 
foreclosure  is  pending,  FmHA  will 
either  pay  the  taxes  by  voucher  in 
accordance  with  paragraph  (c)  of  this 
section  or  allow  tne  property  to  be  sold 
at  the  tax  sale,  as  determined  to  be  in 
the  Government's  best  interest. 

(2)  Borrowers  required  to  escrow  for 
taxes.  Taxes  will  continue  to  be  paid  as 
•outlined  in  paragraph  (a)  of  this  section 
until  the  property  is  acquired  by  FmHA. 

(c)  Processing  tax  advances.  When  a 
borrower's  taxes  are  to  be  paid  by  an 
escrow  servicer,  an  advance  will  be 
drawn  from  FmHA  to  cover  the  escrow 
shortage.  When  a  borrower's  taxes  are  to 
be  paid  by  FmHA,  the  advance  will  be 
charged  to  the  borrower's  account  as  an 
unamortized  cost  item.  A  tax  advance 
will  bear  interest  at  the  rate  which  is  in 
d^ect  on  the  initial  loan  or  the  lowest 
loan  number  within  the  fund  code  still 
outstanding. 

§  1 951 .459    PreMrvatlon  of  McurHy. 

(a)  Inspections  ofNP  security 
property.  Inspections  will  be  made  on 
NP  seciuity  as  necessary  to  protect 
FmHA's  seciuity  interest.  In  the  event  of 
abandonment,  servicing  actions  will  be 
taken  according  to  §  1955.55  of  subpart 
B  of  part  1955  of  this  chapter. 

(b)  Subordination.  Subordination  is 
not  authorized  where  an  NP  borrower 
only  owes  FmHA  an  NP  loan(s). 
Subordination  of  a  mortgage  may  be 
permitted  to  refinance,  extend, 
reamortize,  increase  the  amoimt  of  an 
existing  prior  lien,  or  to  permit  a  prior 
lien  only  when  the  security  for  the  NP 
loan  is  also  security  for  an  FmHA 
program  loan,  the  request  for  the 
subordination  meets  all  the 
requirements  for  the  subordination  of 
the  FmHA  program  loan  and  is  in  the 
best  interest  of  the  Government. 

(c)  Bankruptcy.  NP  loans  on  single 
family  residences  will  be  serviced  in 
accordance  with  subpart  C  of  part  1965 
of  this  chapter,  farm  real  estate  in 
accordance  with  subpart  A  of  part  1965 
of  this  chapter,  and  farm  chattel  in 
accordance  with  subpart  A  of  part  1962 
of  this  chapter. 

§  1 951 .460    ReleaM  of  security  property  or 
sale  or  iMse  of  related  property  rights. 

(a)  Partial  release.  Release  of  a  portion 
of  the  security  property  may  be  made 
when  the  borrower  requests  it  and 
FmHA  determines  the  release  will  not 
adversely  affect  the  Government's 
interest.  Release  may  be  approved  when 
payment  is  received  by  FmHA  in  the 


amount  of  the  market  value,  as 
determined  by  FmHA,  of  the  property  to 
be  released.  Proceeds  from  such 
transactions  (less  related  expenses 
authorized  by  FmHA)  will  he  applied  to 
the  FmHA  indebtedness  as  an  extra 
payment  or  to  prior  liens  in  order  of  lien 
priority. 

(b)  Easements,  right-of-ways,  and 
lease  of  mineral  ri^ts  or  other  rights. 
Consent  may  be  given  by  FmHA  for  the 
borrower  to  grant  an  easement  or  lease 
mineral  rights  when  it  is  determined  by 
FmHA  the  action  will  not  adversely 
affect  the  Government's  interest  The 
granting  of  an  easement  or  right-of-way 
and  lease  of  mineral  rights  may  be 
approved  when  payment  is  received  by 
FmHA  in  the  amount  of  the  market 
value,  as  determined  by  FmHA,  for 
rights  granted  or  benefits  are  derived 
which  are  equal  to  or  greater  than  the 
value  of  the  property  being  disposed  of. 
Proceeds  from  these  transactions  (less 
related  expenses  authorized  by  FmHA) 
vnll  be  applied  to  the  FmHA  debt  as  an 
extra  payment  or  to  prior  liens  in  order 
of  hen  priority. 

(c)  [F^servedl 

(d)  [Reserved] 

f  1951 .461     Release  of  vsluelsss  FmHA  lien 
without  monetary  considsratlon. 

Release  of  an  FmHA  lien  without 
monetary  consideration  may  be  granted 
when  it  is  determined  by  FmHA  to  have 
no  present  or  prospective  value  or  when 
enforcement  would  be  ineffectual  or 
uneconomical.  Judgment  liens  or 
statutory  redemption  rights  may  be 
released  only  with  prior  consent  of 
OGC. 

f  1 951 .462    Deceased  borrower. 

When  an  NP  borrower  dies,  FmHA 
will  determine  whether  or  not 
arrangements  can  be  effected  for 
continuation  of  the  loan  under  one  of 
the  provisions  of  this  section.  If  not,  the 
loan  may  be  Uquidated  according  to 
§  1951.468  of  this  subpart.  The  servicing 
actions  and  the  drcimistances  under 
which  they  may  be  considered  are 
outlined  in  paragraphs  (a)  through  (d)  of 
this  section. 

(a)  Continue  with  jointly  liable 
bonnwer.  If  a  jointly  Uable  borrower 
will  repay  the  loan  and  fulfill  other 
obUgations  of  the  loan,  FmHA  will  take 
no  action  to  liquidate  the  loan. 

(b)  Assumption  by  spouse  not  liable 
for  the  FmHA  debt.  The  spouse  of  a 
deceased  borrower  who  is  not  Uable  for 
the  FmHA  debt  and  who  wishes  to 
assume  the  debt  may  do  so  in 
accordance  with  §  1951.463(d)(1)  of  this 
subpart. 

(c)  Continue  with  joint  tenant,  tenant 
by  the  entirety,  or  other  person.  When 


a  joint  tenant,  tenant  by  the  entirety,  or 
odier  person  who  inherits  title  to  (or  an 
interest  in)  the  security  property,  on 
which  the  principal  residence  is 
located,  by  devise,  descent,  or  operation 
of  law  upon  the  death  of  a  borrower 
makes  payments  as  scheduled  in  the 
promissory  note  (or  assumption 
agreement),  FmHA  may  not  take  action 
to  Uquidate  the  loan  as  long  as  the 
property  is  adequately  maintained,  real 
estate  taxes  and  assessments  are  paid 
when  due,  and  the  dwelling  is  not 
known  to  be  uninsured  (if  funds  for 
taxes  and  insurance  are  being  escrowed, 
the  escrow  is  a  part  of  the  scheduled 
payments).  The  loan  may  be  assumed  in 
accordance  with  §  1951.463(d)  of  this 
subpart;  however,  assumption  of  the 
indebtedness  is  not  required. 
Continuation  with  a  joint  tenant,  tenant 
by  the  entirety,  or  other  person  imder 
the  provisions  of  this  paragraph  appUes 
only  to  the  transfer  of  title  resulting 
from  death  of  the  borrower;  it  does  not 
apply  to  any  subsequent  transfer  of  title 
by  the  inheritor(s)  except  by  devise, 
descent,  or  operation  of  law  upon  the 
death  of  the  inheritors  or  sale  of 
interests  among  inheritors  to 
consoUdate  title.  Any  other  subsequent 
transfer  of  title  will  be  treated  as  a  sale 
and  is  subject  to  the  requirements  of 
§  1951.463  of  this  subpart. 

(d)  Assumption  by  a  person,  other 
than  the  spouse,  who  is  not  liable  for  the 
FmHA  loan.  A  person  other  than  the 
deceased  borrower's  spouf ''  who  wishes 
to  assume  the  loan  for  the  benefit  of 
persons  who  were  dependent  on  the 
deceased  borrower  at  the  time  of  death, 
without  receiving  title  to  the  property, 
may  do  so  in  accordance  with 
§  1951.463(d)(1)  of  this  subpart 
provided: 

(1)  The  residence  will  continue  to  be 
occupied  by  one  or  more  persons  w^o 
were  dependent  on  the  borrower  at  the 
time  of  death;  and 

(2)  There  is  reasonable  prospect  for 
orderly  repayment  of  the  loan  and  other 
obligations  of  the  loan  will  be  met. 

11951.463    Transfer  of  security  and 
assumption  of  Indebtedness. 

When  a  borrower  proposes  to  sell 
seauity  property,  assimiption  of  the 
indebtedness  may  be  approved  on 
program  or  NP  terms,  as  applicable, 
subject  to  the  provisions  of  paragraphs 
(c)  and  (d)  of  this  secLon.  Assiunptions 
under  paragraphs  (b)(2),  (b)(3),  (b)(4), 
(b)(5)  and  (d)  of  this  section  only  are 
authorized  on  existing  terms.  When 
security  property  is  sold  (or  title  is 
otherwise  conveyed),  whether  by  full 
conveyance  or  by  land  contract, 
contract-for-deed,  or  other  similar 
instrument,  and  the  FmHA  debt  is  not 
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assumed  by  the  purchaser  (new  owner) 
or  paid  in  full,  the  conveyance  will  not 
be  approved,  except  as  provided  in 
paragraphs  (b)(2)  and  (b)(5)  of  this 
section  or  §  1951.462  of  this  subpart.  If 
the  conveyance  is  not  approved  the  loan 
must  be  liquidated  unless  FmHA 
determines  it  is  not  in  the  Government's 
best  interest.  If  FmHA  decides  to 
continue  with  the  loan,  the  account  will 
be  serviced  in  the  borrower's  name  and 
the  borrower  will  remain  liable  for  the 
loan  under  the  terms  of  the  security 
instrument. 

(a)  [Reserved! 

(b)  General.  The  following  policies 
apply  to  all  transfers  and  assumptions 
under  this  subpart: 

(1)  Amount  of  assumption.  Except  for 
transfers  covered  in  paragraphs  (b)(2), 
(b)(3).  (b)(4),  (b)(5)  and  (d)  of  this 
section,  the  transferee  will  assxmie  the 
lesser  of  the  indebtedness,  or  current 
market  value  as  determined  by  FmHA. 
less  any  prior  liens  and  the 
downpayment. 

(2)  Conveyance  of  security  property  by 
borrower  to  spouse  or  child.  When  a 
borrower  conveys  security  property  to 
his/her  spouse  or  children,  assumption 
of  the  indebtedness  is  not  requiiea  and 
FmHA  may  not  take  action  to  liquidate 
the  loan  as  long  as  payments  are  made 
as  scheduled  and  other  obligations  of 
the  loan  are  met.  In  the  event  the 
transfiBree(8)  wishes  to  assume  the 
indebtedness,  it  may  be  assimied  on  the 
terms  outlined  in  paragraph  (d)(1)  of 
this  section  as  applicable  to  the 
circumstances. 

(3)  Withdrawal  of  jointly  liable 
borrower.  When  a  stockholder/member/ 
partner/joint  operator  of  an  entity  who 
is  personally  Uable  on  the  note 
withdraws  from  the  entity  or  dies,  and 
all  of  the  remaining  individuals  are  not 
personally  lii^le  on  the  note(s),  the  loan 
must  be  assumed  by  all  remaining 
parties. 

(4)  Addition  of  new  transferee(s). 
When  new  stockholders/members/ 
partners/joint  operators  enter  an  entity, 
assumption  of  the  indebtedness  is 
required,  however,  the  indebtedness 
may  be  assumed  on  existing  terms.  A 
downpayment  based  on  the  unpaid 
balance  of  the  loan  is  required  when  the 
assumption  is  closed. 

(5)  Conveyance  of  security  property 
into  an  inter  vivos  trust.  When  the 
borrower  conveys  security  property  into 
an  inter  vivos  trust,  whereby  the 
borrower  does  not  transfer  rights  of 
occup)ancy  in  the  property,  FmHA  may 
not  take  action  to  liquidate  the  loan  as 
long  as  payments  are  made  as  scheduled 
and  other  obligations  of  the  loan  are 
met. 


(c)  Program  assumption.  A  MP  loan 
may  be  assumed  by  an  eligible  program 
applicant  if  the  property  meets  the 
eligibility  requirements  for  a  cxirrently 
authorized  program  (SFH,  Farm 
Ownership  (FO).  etc.).  In  such  cases,  the 
assumption  will  be  at  the  interest  rate 
and  up  to  the  maximum  term  in  effect 
for  the  type  loan  involved  at  the  time 
the  assiunption  is  approved.  After 
assiunption  on  program  terms,  the  loan 
will  be  reclassi^ed  as  Rural  Housing 
(RH).  FO,  etc.,  as  applicable. 

(d)  NP  assumption.  The  rates  and 
terms  for  an  NP  assumption  will  be  as 
provided  in  S  1951.455  of  this  subpart. 
A  loan  may  be  assumed  on  existing 
terms  only  in  the  situations  outlined  in 
paragraphs  (b)(2),  (b)(3),  (b)(4).  (b)(5), 
(d)(1),  (d)(2).  and  (d)(3)  of  tiiis  section. 
An  individual  not  liable  for  the  loan 
who  acquires  title  to  or  an  interest  in  the 
security  by  means  of  one  of  the 
situations  mentioned  may  assume  the 
indebtedness  on  existing  terms  or 
current  terms  if  more  favorable,  in 
which  case  a  downpayment  based  on 
the  xmpaid  balance  would  be  required. 
The  interest  rate,  final  due  date, 
payment  date,  and  accoimt  status 
(current,  delinquent,  ahead  of  schedule) 
will  not  be  changed  by  virtue  of  an 
assumption  on  existing  terms,  after 
assumption  compliance  with  loan 
conditions  is  required.  If  a  same  terms 
assiunption  is  consummated  and  the 
account  is  delinquent,  it  may  be 
reamortized  in  accordance  with 
applicable  program  regulations. 
Situations  where  these  terms  are 
authorized  are: 

(1)  An  Individual  who  acquires  title  to 
or  an  interest  in  the  security  property  by 
virtue  of  death,  divorce,  or  deed  from  a 
spouse  or  parent  but  is  not  liable  for  the 
debt  and  who  wishes  to  assume  the  loan 
may  do  so.  Any  subsequent  transfar  of 
title,  except  between  inheritors  to 
consolidate  tide,  will  be  treated  as  a  sale 
and  is  not  covered  by  these  provisions. 
Individuals  in  this  category  are: 

(i)  A  deceased  borrower  s  s\irviving 
spouse. 

(ii)  A  divorced  borrower's  spouse. 

(iii)  A  joint  tenant  with  right  of 
survivorship  or  relative  of  a  deceased 
borrower. 

(2)  The  spouse  or  child  of  a  living 
borrower  to  whom  tide  to  the  security 
property  has  be«i  conveyed  by  spouse 
or  parent. 

(3)  A  person  other  than  the  deceased 
borrower's  spouse  who  wishes  to 
continue  with  the  loan  imder  conditions 
outlined  in  §  1951.462  (c)  or  (d)  of  this 
subpart  may  do  so. 

(ej  County  Committee  actions  on 
Farmer  Program  assumptions.  On 
program  assumptions,  me  County 


Committee  must  certify  the  transferee's 
eligibility  for  the  type  of  loan  to  be 
assumed. 

(f)  Title  clearance  and  loan  closing. 
Tide  clearance  and  closing  will  be  the 
same  as  for  any  program  loan  of  the 
same  type. 

(g)  Release  from  liability.  Release  from 
liability  of  NP  borrowers  is  not 
authorized. 

H  1951.464-1951.467    [ReMrved] 

f  1951 .468    Uquldatlon. 

When  it  is  determined  an  NP 
borrower  cannot  or  will  not  successfully 
repay  the  loan.  FmHA  will  attempt  to 
have  the  borrower  liquidate  voluntarily. 

(a)  Voluntary.  If  an  NP  borrower  in 
default  indicates  a  willingness  to 
voluntarily  liquidate,  other  liquidation 
actions  by  FmHA  may  be  delayed  for  a 
reasonable  period,  usually  not  to  exceed 
120  days  for  real  estate,  if  the  borrower 
is  earnestly  seeking  other  financing,  or 
has  the  security  property  listed  or 
offered  for  sale  and  it  is  being  actively 
marketed  at  a  reasonable  price. 

(b)  Foreclosure.  If  an  NP  borrower  in 
de&ult  (monetary  or  nonmonetary)  does 
not  cure  the  de&idt  and  is  not  Mrilling 
or  able  to  voluntarily  liquidate,  the 
servicing  official  will  refer  the  case  to 
the  next  level  supervisor  with  a 
recommendation  for  further  action.  If 
foreclosure  is  approved,  the  accovmt 
will  be  accelerated.  NP  borrowers  do  not 
have  appeal  rights  under  subpart  B  of 
part  1900  of  this  chapter,  however,  the 
NP  borrower  may  request  a  review  of 
the  decision  to  foreclose  by  the  next 
level  supervisor  to  consider  evidence 
that  the  loan  is  not  in  default.  If  the 
borrower  &ils  to  satisfy  the  account 
during  the  period  spe<dfied  in  the 
demand  letter,  FmHA  will  proceed  with 
foreclosure  without  further  notice  or 
extension  of  time. 

(c)  Conveyance  to  FmHA.  FmHA  does 
not  solicit  or  encourage  conveyance  of 
NP  security  property  to  the  Government 
and  will  consider  a  borrower's  offer  to 
convey  by  deed  in  lieu  of  foreclosure 
only  after  the  debt  has  been  accelerated 
and  when  it  is  in  the  Government's  best 
interest.  Release  of  the  borrower  from 
liability  is  not  authorized.  Upon  receipt 
of  an  offer  to  convey,  FmHA  will 
remind  the  borrower  of  provisions  for 
volimtary  liquidation  under  paragraph 
(a)  of  this  section.  The  borrower  will 
also  be  informed  of  the  consequences  of 
a  conveyance  by  deed  in  lieu  of 
foreclosure  as  follows: 

(1)  All  costs  related  to  the  conveyance 
which  FmHA  pays  will  be  added  to  the 
debt: 

(2)  A  credit  equal  to  the  market  value 
of  the  property,  as  determined  by 


FmHA,  less  prior  Uens,  will  be  applied 
to  the  debt:  and 

(3)  If  the  credit  does  not  satisfy  the 
debt,  the  debtor  remains  liable  for  the 
payment  of  the  account  balance  and  the 
account  will  be  debt  settled. 

(d)  Consent  to  sale  of  real  estate 
security  when  the  FmHA  debt  and  ■ 
authorized  selling  expenses  exceed 
market  value.  If  an  NP  borrower 
proposes  to  sell  real  estate  security  for 
an  amount  which  will  be  insufficient  to 
pay  the  FmHA  debt,  prior  Uen(s)  if  any, 
and  sale  expenses  authorized  by  FmHA. 
an  appraisal  will  be  completed  and 
FmHA  may  consent  to  the  sale  if  the 
proposed  sale  price  is  not  less  than  the 
mancet  value.  No  commission  will  be 
allowed  or  paid  under  this  paragraph 
when  the  sale  is  to  the  broker,  broker's 
salesperson(s),  to  persons  living  in  his/ 
her  or  salesperson  (s)  immediate 
household  or  to  legal  entities  in  which 
the  broker  or  salesperson(s)  have  an 
interest  If  the  sale  involves  FmHA 
credit.  If  credit  is  not  being  extended  to 
the  persons  mentioned  in  the  preceding 
sentence  (a  cash  sale),  a  commission 
will  be  allowed  or  paid.  In  no  case  will 
the  borrower  (seller)  receive  any  cash 
proceeds  from  the  sale.  Any  real  estate 
taxes  due  from  the  transferor  and  other 
authorized  selling  expenses  for  which 
there  is  InsufBcient  equity  proceeds  for 
payment  at  closing  wul  be  charsed  to 
the  borrower's  account  prior  to  loan 
closing.  Authorized  selling  expenses 
will  not  be  considered  or  included  in 
the  amount  assumed.  Release  &t>m 
liability  Is  not  authorized. 

I1M1.469    AeboneaftwHqulitotionof 


(a)  (Reserved) 

(b)  S«vicing  unsatisfied  account 
balances.  A  ourent  financial  statement 
will  be  obtained,  if  possible,  when 
apphcation  of  sale  proceeds  does  not 
satisfy  an  NP  loan;  or  if  a  conveyance 
to  FmHA  has  been  accepted  and  credit 
of  the  marirat  value  less  prior  liens  and 
estimated  inventory  handling  eiqwnses 
does  not  satisfy  the  debt,  FmHA  will 
pursue  collection  if  there  appears  to  be 
income  or  assets  from  whioi  to  collect. 
Where  the  borrower  owns  other  real 
estate,  or  if  the  borrower  is  known  to  be 
in  the  process  of  purchasing  other  real 
estate  (such  as  another  dwwling).  a 
judgment  for  the  remaining  debt 
including  expenses  paid  by  FmHA  will 
besoudit 

(c)  (Reserved] 

lf1961.47D-1951.47S    {0— rwd] 

11951.479    Pilot  prolMt*. 

From  time  to  time  FmHA  conducts 
pilot  projects  to  test  concepts  related  to 
the  management  and/or  sale  of  SFH 


inventory  property  which  mav  deviate 
bom  the  provisions  of  this  subpart,  but 
*vill  not  be  inconsistent  with  provisions 
of  the  authorizing  statutes,  or  other  Acts 
affecting  FmHA's  loan  programs.  Prior 
to  initiation  of  a  pilot  project,  FmHA 
will  publish  in  the  Federal  Register  a 
Notice  outlining  the  nature,  scope,  and 
duration  of  the  pilot.  The  pilot  projects 
may  be  handled  by  FmHA  employees 
and/ or  under  contract  with  persons, 
firms,  or  other  mtities  in  the  private 
sector. 

11951.450    Cnwerwdl 

f  1 951 .451    FmHA  Instruction*. 

Detailed  FmHA  Instructions  for 
administering  this  subpart  are  available 
in  any  FmHA  office  (FmHA  Instruction 
1951-J). 

H  1951.462-1951.500    [Reeervwl] 

Subpart  M— Servicing  Case*  Whers 
Unauthorized  Loan  or  Othar  Financial 
Asaiatance  Waa  Recalved-Slngie 
FamHy  Houaing 

12.  Section  1951.608  is  amended  by 
revising  in  the  second  sentence  of 
paragraph  {e)(l)(i)(B)  the  words  "under 
paragraph  (e)(i)(B)  of  this  section"  to 
read  "imder  this  paragraph". 

13.  Section  1951.608  (e){lHiii)  Is 
amended  in  the  second  sentence  by 
revising  the  words  "of  FmHA  1951-13" 
to  read  "or  FmHA  1951-13". 

14.  Section  1951.612  is  amended  by 
revising  in  the  fourth  sentence  of 
paragraph  (a)(l)(i)  the  wrords 

"§  1951.618  (a){l)(iii)"  to  read 
"1951.618  (a)(l)(ii)";  by  revising  in  the 
second  sentence  of  paragraph  (a)(l)(ii) 
the  words  "§  1951.618  (a)(l)(iii}"  to  read 
"S  1951.618  (a)(l}(u)";  by  removing 
paragraph  (a)(l)(iv),  introductory  text; 
by  redesignating  paragraphs 
(a)(l)(iv)(A).  (a)(l)(iv)(B),  (a)(l)(ivMC). 
and  (a)(l)(iv}P)  as  paragraphs 
(a)(l)(iii)(A).  (a)(l)(iii)(B).  (a)(l)(iU)(a. 
and  (a)(l)(iii)P),  respectively:  and  by 
revising  the  introductory  text  of 
paragraph  (a)(l){iii)  and  newlv 
redesignated  paragraphs  (a}(l](iil)(A) 
and  (a)(l)(iii)P)  to  read  as  follows: 


f1M1.S12 

liquMaUon  or  legal 


Inlwiel 


(a)*  •  • 

(iii)  When  the  case  is  not  serviced 
according  to  paragraphs  (a)(l)(i)  or  (ii)  of 
this  section,  or  the  recipient  was  not 
eligible  for  a  loan,  or  the  loan  was 
approved  fior  unautiiorized  purposes  as 
outlined  In  §  1951.604  (a)(l)(iv)  of  this 
subpart  continuatian  with  the  loan  on 
the  existing  tetms  is  aiithorized,  after 
which  the  loan  will  be  serviced  as  an 


authorized  loan,  except  that,  if  interest 
credit  is  granted  in  a  case  v«rhere 
continuation  is  authorized  under  the 
provisions  of  this  paragraph,  all  subsidy 
granted  will  be  recaptured  to  the  extent 
proceeds  are  available  when  the 
property  is  sold,  allovsring  a  deduction 
for  authorized  selling  expenses  only. 
Where  interest  credit  is  granted  in  cases 
of  this  type,  the  following  actions  must 
betaken: 

(A)  The  borrower  must  agree  in 
writing  to  the  recapture  of  subsidy  as 
outlined  in  paragraph  (a)(l)(iii)  of  this 
section  executing  an  agreement  in  the 
format  of  Exhibit  E  of  this  subpart 
(available  in  any  FmHA  office). 

(D)  If  the  borrower  refuses  to  execute 
the  agreement  prescribed  in  paragraph 
{a)(l)(iii)  (A)  of  this  section,  interest 
credit  will  not  be  granted  on  the  loan. 


11951.618    [AmwKled] 

15.  Section  1951.618  is  amended  by 
removing  paragraph  (a){l)(ii):  by 
redesignating  paragraph  (a)(l)(iii)  as 
(a)(l)(ii);  by  removing  paragraph 
(a)(8)(i)(B);  by  redesignatiog  paragraph 
(a)(8)(i)(C)  as  (a)(8)(i)(B):  and  by  revising 
in  the  second  sentence  of  the 
introductory  text  of  paragraph  (b)  the 
words  "in  paragraph  (b)  of  mis  section" 
to  read  "under  this  paragraph." 

Subpart  S— Farmer  Programa  Account 
Servicing  PoUciea 

16.  Section  1951.911  is  amended  by 
revising  paragraphs  (a)(7)(iii),  (a)(7)(iv), 
(b)(9),  (b)(10),  and  (c)  to  read  as  foUo«vs: 

t19S1J11    Preeervatlon  Loan  Service 

(«)•••  ^ 

(7)  •  •  • 

(iii)  The  property  will  be  offered  on 
eligible  terms  (if  the  purchaser  is 
eligible  in  accordance  with  subpart  A  of 
part  1943  of  this  chapter)  and  credit  sale 
processed  in  accordance  with  subpart  C 
of  part  1955  of  this  chapter  or  NP  terms 
in  accordance  with  subpart  J  of  part 
1951  of  this  chapter.  The  interest  rate 
(iv)  If  the  purchaser  is  an  eligible 
applicant  (in  accordance  wim  subpart  A 
of  part  1943  of  this  chapter)  and  the 
value  of  the  property  is  greater  than 
$200,000,  the  property  may  be  financed 
with  a  $^M,000  credit  sale  on  eligible 
terms  and  the  remainder  with  the 
appUcant's  own  resources  and/or  widi 
participating  credit  as  set  forth  in 
siibpart  A  of  part  1943  of  this  diapter. 
If  the  value  of  the  farm  property  is 
greater  than  $200,000  and  the  eUgible 
applicant  is  NOT  able  to  arrange  the 
necessary  Bnandng  for  the  beJanoe  over 


A 
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$200,000,  FmHA  may  finance  the 
purchase  of  the  property  with  a  credit 
sale  on  NP  terms  in  accordance  with 
subpart  J  of  part  1951  of  the  chapter.  A 
credit  sde  on  eligible  terms  and  the 
remaining  balance  of  ineligible  term 
will  NOT  be  made  to  the  same  apphcant 
to  pxirchase  form  property. 
•       •       •        •        •  t 

(b)-  •  •  .       . 

(9)  Rates  and  terms  for  a  credit  sale. 
Terms  for  a  credit  sale  of  homestead 
protection  property  when  the  lessee  is 
exercising  the  option  to  purchase  will 
be  in  accordance  with  subpart  J  of  part 
1951  of  this  chapter. 

(10)  Qosing.  A  credit  sale  will  be 
closed  in  accordance  with  subpart  J  of 
part  1951  of  this  chapter. 

(c)  Servicing  homestead  protection 
loans.  Homestead  protection  loans  will 
be  serviced  as  set  forth  in  subpart  J  of 
part  1951  of  this  chapter. 

PART  1955— PROPERTY 
MANAGEMENT 

17.  The  authority  citation  for  part 
1955  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989. 42  U.S.C  1480. 
5  use  301,  7  CFR  2.23,  7  CFR  2.70. 

Subpart  A— Liquidation  of  Loana 
Sacured  By  Real  Estate  and 
Acquisition  of  Real  and  Chattel 
Property 

18.  Section  1955.2  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

f  1955.2    Policy. 

•  •  •  Nonprogram  (NP)  loans,  except 
for  Community  and  Business  Programs, 
will  be  liquidated  as  provided  in 
subpart  J  of  part  1951  of  this  chapter, 
unless  specifically  referenced  in  this 
subpart. 

Subpart  C — Disposal  of  Inventory 
Property 

19.  Section  1955.101  is  amended  by 
adding  two  sentences  at  the  end  of  the 
section  to  read  as  follows: 

11955.101     Purpoee. 

*  •  *  Credit  sales  of  inventory 
property  to  ineligible  (nonprogram  (MP)) 
pvutJiasers  will  be  handled  in 
accordance  with  subpart  J  of  part  1951 
of  this  chapter,  except  Community  and 
Business  Programs  (C&BP)  and  Multi- 
Family  Housing  (MFH)  which  will  be 
handled  in  accordance  with  this 
subpart.  In  addition,  credit  sales  of 
Single  Family  Housing  (SFH)  properties 
converted  to  MFH  will  be  handled  in 
accordance  with  this  subpart. 


20.  Section  1955.102  is  amended  by 
adding  a  sentence  at  the  beginning  of 
this  section  to  read  as  follows: 

11955.102    PoHey. 

Tfce  terms  "nonprogram  (MP)"  and 
"ineligible"  may  be  used 
interchangeably  throughout  this 
subpart,  but  are  identical  In  their 
meaning.  *  *  * 

21.  Section  1955.108  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

11965.108    Sale  of  eurplue  property 
(CONACT). 

•        •        •        •        • 

(a)  Rates  and  terms.  Rates  and  terms 
for  Homestead  Protection  and 
Leaseback/Buyback  will  be  in 
accordance  with  subpart  S  of  part  1951 
of  this  chapter.  Except  for  C&BP 
properties,  all  surpltis  property  will  be 
oSiered  for  cash  or  on  ineligible  terms  in 
accordance  with  subpart  J  of  part  1951 
of  this  chapter.  C4BP  surplus  property 
will  be  offered  for  cash  or  on  inehgible 
terms  of  not  less  than  10  percent 
downpayment  with  the  remaining 
balance  amortized  over  a  period  not  to 
exceed  25  years.  The  State  Director  will 
determine  the  loan  terms  for  surplus 
property  within  these  limitations.  The 
interest  rate  for  Business  and  Industry 
(B&I)  property  will  be  the  estabUshed 
insured  B&I  rate  for  profit  corporations 
plus  Vi  percent;  for  Commimity 
Programs  property  the  interest  rate  will 
be  the  current  market  rate  for 
Commimity  Programs.  A  credit  sale 
made  on  ineligible  terms  will  be  closed 
at  the  interest  rate  in  effect  at  the  time 
the  credit  sale  was  approved.  After 
extensive  sales  efforts  where  no 
acceptable  offer  has  been  received,  the 
State  Director  may  request  the 
Administrator  to  permit  offering  surplus 
property  for  sale  on  more  favorable  rates 
and  terms;  however,  the  terms  may  not 
be  more  favorable  than  those  legally 
permissible  for  eligible  borrowers. 
Surplus  property  will  be  offered  for  sale 
for  cash  or  terms  that  will  provide  the 
best  net  return  for  the  Government.  The 
term  of  financing  extended  may  not  be 
longer  than  the  period  for  which  the 
property  will  serve  as  adequate  security. 
All  credit  sales  on  ineligible  terms  will 
be  identified  as  NP  loans. 


11955.109    Prooeesing  end  doelng 
(CONACT). 

(a)  Determining  repayment  ability  and 
creditworthiness.  If  a  credit  sale  Is 
Involved,  the  appUcant  must  furnish 
necessary  financial  information  to  assist 
in  determining  repayment  ability  and 
creditworthiness.  Form  FmHA  431-2, 
"Farm  and  Home  Plan,"  should  be  used 
for  all  eligible  applicants  unless  the 
appUcant  has  fimiished  all  required 
information  in  another  acceptable 
format.  Information  regarding  eligibility, 
planned  development  and  total 
operations  will  be  provided  the  same  as 
for  the  respective  type  of  Farmer 
Program  loan.  Purchasers  requesting 
aemt  on  inehgible  terms,  except  for 
C&BP,  will  be  handled  in  accordance 
with  subpart  J  of  part  1951  of  this 
chapter.  For  C&BP.  information  will  be 
provided  which  is  similar  to  an 
application  including  financial 
information  required  for  the  respective 
loan  program  to  estabUsh  financial 
stabihty,  creditworthiness  and 
repayment  ability. 

(c)  Form  of  payment.  Payments  at 
closing  will  be  in  the  form  of  cash, 
cashier's  check,  certified  check,  postal 
or  bank  money  order,  or  bank  draft 
made  payable  to  FmHA  and  handled  in 
accordance  with  subpart  B  of  part  1951 
of  this  chapter. 
•        •        •        •       • 

(h)  Classification.  Credit  sales  on 
Ineligible  terms  for  CABP  will  be 
classified  as  NP  loans  and  serviced 
accordingly. 

(1)  State  supplements.  A  State 
supplement  specifying  modifications  to 
be  made  in  note  and  mortgage 
instnmients  as  pertinent  to  a  credit  sale 
to  an  ineligible  purchaser  for  C&BP  will 
be  issued  with  tne  advice  and  approval 
ofOGC. 


22.  Section  1955.109  is  amended  by 
revising  in  the  last  sentence  of 
paragraph  (b)  the  words  "or  ineligible" 
to  read  "on  Ineligible"  and  by  revising 
paragraphs  (a),  (c),  (h).  and  (i)  to  read  as 
follows: 


23.  Section  1955.114  is  amended  by 
revising  the  second  sentence  in 
paragraph  (a)(5)  to  read  as  follows: 

11955.114  Sales  steps  for  program 
property  (ttousing). 

(a)*  •  • 

(5)  *  *  *  Cash  sales  will  be  handled 
in  accordance  with  §1955.118  of  this 
subpart  and  credit  sales  on  NP  terms 
will  be  made  in  accordance  with 
subpart )  of  part  1951  of  this  chapter. 

24.  Section  1955.115  is  amended  by 
revising  the  Introductory  text  of 
paragraph  (a)  to  read  as  follows: 

11955.115  Seise  steps  for 
(NP)  property  (housing). 


(a)  Sin^e  Family  Housing.  Sales  steps 
will  be  the  same  as  for  program 
properties  as  provided  La  §  1955.114(a) 
of  this  subpart,  except  that  sales  must  be 
for  cash  in  accordance  vdth  §  1955.118 
or  credit  on  MP  terms  as  provided  in 
subpart  J  of  part  1951  of  Uiis  chapter. 
See  Exhibit  D  of  this  subpart  (available 
in  any  FmHA  office)  which  outlines 
chronologically  the  sales  steps  for  NP 
properties. 

25.  Section  1955.118  is  amended  by 
revising  the  heading  and  by  revising 
paragraph  (a),  the  introductory  text  of 
para^ph  (b)  and  paragraphs  (b)(2).  (3), 
(4).  (S).  (6).  (BHiii)  and  (10)  to  reed  as 
follows: 

f19SS.118    Proeeeeing  enh  salM  or  MFH 
credit  ealee  on  NP  term*. 

(a)  Cash  sales.  Cash  sales  will  be 
closed  by  the  servicing  official 
collecting  the  purchase  price  (less  any 
earnest  money  deposit  or  bid  deposit) 
and  delivering  the  deed  to  the  purchaser 
Proceeds  will  be  remitted  in  accordance 
with  subparts  B  and  K  of  part  1951  of 
this  chapter. 

(b)  Cndit  sales.  The  following 
provisions  apply  to  MFH  credit  sales  on 
NP  terms: 

•        *        •        •        • 

(2)  Processing.  Piirchasers  requesting 
credit  on  NP  terms  will  be  required  to 
submit  doaunentation  to  establish 
financial  stability,  repayment  ability, 
and  creditworthiness.  Standard  forms 
used  to  process  program  applications 
may  be  utilized  or  comparable 
documentation  may  be  accepted  from 
the  purchaser  with  the  servicing  official 
having  the  discretion  to  determine  what 
information  is  required  to  support  loan 
approval  for  the  type  property  involved. 
Individual  credit  reports  will  be  ordered 
for  each  individual  applicant  and  each 
principal  within  an  applicant  entity  in 
accordance  with  subpart  B  of  part  1910 
of  this  chapter.  Commercial  credit 
reports  wiU  be  ordered  for  profit 
corporations  and  partnerships,  and 
organiiations  with  a  substantial  interest 
in  the  applicant  entity  in  accordance 
with  subpart  C  of  part  1910  of  this 
chapter. 

(3)  Approval.  Form  FmHA  1944-51 
will  be  used  to  approve  a  credit  sale 
even  though  no  obligation  of  funds  is 
involved.  Special  instructions  on  the 
FMI  pertaining  to  NP  credit  sales  will  be 
followed. 

(4)  Downpayment.  A  downpayment  of 
not  less  than  10  percent  of  the  purdiase 
price  is  required  at  closing  and  will  be 
remitted  by  the  servicing  official 
according  to  subpart  B  and  K  of  part 
1951  of  this  chapter. 


(5)  Interest  rate.  The  Section  515  RRH 
interest  rate  plus  Va  percent  will  be 
charged  on  all  types  of  housing  credit 
sales,  except  SFR  Refer  to  Exhibit  B  of 
FmHA  Instruction  440.1  (available  in 
any  FmHA  office)  for  interest  rates. 
Loans  made  on  NP  terms  will  be  closed 
at  the  interest  rate  which  was  in  eSact 
at  the  time  the  loan  was  approved. 

(6)  Term  of  note.  The  note  amount 
will  be  amortized  over  a  period  not  to 
exceed  10  years.  If  the  State  Director 
determines  more  favorable  terms  are 
necessary  to  facilitate  the  sale,  the  note 
amount  may  be  amortized  using  a  30- 
year  factor  with  payment  in  full  (balloon 
pajrment)  due  not  later  than  10  years 
from  the  date  of  closing.  In  no  case  will 
the  term  be  longer  than  the  period  for 
which  the  property  will  serve  as 
adequate  security. 

•        •        •        •        • 

(8)'  •  • 

(iii)  The  County  Supervisor  or  District 
Director  will  provide  the  closing  agent 
with  the  necessary  information  lor 
closing  the  sale.  The  assistance  of  OGC 
will  be  requested  to  provide  closing 
instructions  for  all  MFH  sales. 

(10)  Classification.  MFH  credit  sales 
on  NP  terms  will  be  classified  as  NP 
loans  and  serviced  accordingly. 

26.  Section  1955.119  is  amended  by 
revising  the  introductory  text  of  the 
section  and  the  introductory  text  of 
paragraph  (d)  to  read  as  follovrs: 

11955.119    Sale  of  8FH  inventory  property 
to  a  public  body  or  nonprofit  organliatJoiv 

Notwithstanding  the  provisions  of 
S  1955.111  through  §  1955.118  of  this 
subpart,  this  section  contains  provisions 
for  the  sale  of  SFH  inventory  property 
to  a  public  body  or  nonprofit 
organization  to  use  for  transitional 
housing  for  the  homeless.  A  public  body 
or  nonprofit  organization  is  a 
nonprogram  applicant.  All  other  SFH 
credit  sales  on  nonprogram  terms  will 
be  handled  in  accordance  with  subpart 
;  of  part  1951  of  this  chapter. 

(d)  Approval  and  closing.  Processing 
cash  sales  or  MFH  credit  sales  on 
nonprogram  terms  is  according  to 
$  1955.118  of  this  subpart,  except  as 
follows: 


27.  Section  1955.120  is  amended  by 
adding  a  sentence  at  the  end  of  the 
section  to  read  as  follows: 

11955.120    Payment  of  polnte  (housing). 

*  *  •  These  payments  will  be 
handled  in  accordance  with  subpart  B  of 
part  1951  of  this  chaptw. 


28.  Section  1955.123  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

I19S5.123    Sale  procedure*  (chattel). 

(a)  Credit  sales.  Although  cash  sales 
are  preferred  in  the  sale  of  chattels, 
credit  sales  may  be  used  advantageously 
in  the  sale  of  chattels  to  eUgible 
purchasers  and  to  Cadlitate  sales  of 
high-oriced  chattels;.  Credit  sales  to 
eligible  purchasers  will  be  in 
accordance  with  the  provisions  of  this 
chapter  for  the  appropriate  program  for 
which  a  loan  would  otherwise  be  made 
including  eligibility  determinations. 
Preference  will  be  given  to  a  cash  offer 
which  is  at  least  •  percent  of  the  highest 
offer  requiring  credit  (•  Refer  to  ^ddbit 
B  of  FmHA  Instruction  440.1  (available 
in  any  FmHA  office)  for  the  current 
percentage.)  For  FP,  County 
Supervisors.  District  Directors,  and  State 
Directors  are  authorized  to  approve  or 
disapprove  credit  sales  on  eligible  terms 
in  accordance  with  the  respective  loan 
approval  authorities  in  Exhibit  C  of 
Subpart  A  of  Part  1901  of  this  chapter 
(available  in  any  FmHA  office).  The 
determination  of  eligibility  of  applicants 
or  eligible  applicants  that  have  their 
application  disapproved  will  be  notified 
of  the  opportunity  to  appeal  in 
accordance  with  subpart  B  of  part  1900 
of  this  chapter.  Credit  sales  to  ineligible 
purchasers  of  C&BP  chattel  property 
may  be  offered  on  terms  of  not  less  than 
10  percent  downpayment  with  the 
remaining  balance  amortized  over  a 
period  not  to  exceed  5  years.  The 
interest  rate  for  ineligible  purchasers  of 
C4BP  chattel  property  will  be  the 
current  ineligible  interest  rate  for  FP 
property  set  forth  in  Exhibit  B  of  FmHA 
Instruction  440.1  (available  in  any 
FmHA  office). 

District  Directors  and  State  Directors 
are  authorized  to  approve  or  disapprove 
credit  sales  of  C&BP  chattel  property  on 
ineligible  terms  in  accordance  with  the 
respective  type  of  program  approval 
auuoritles  in  Exhibit  E  of  suopart  A  of 
part  1901  of  this  chapter  (available  in 
any  FmHA  office).  For  other  than  C&BP, 
credit  sales  to  NP  purchasers  will  be 
handled  in  accordance  with  Supbart  J  of 
Part  1951  of  this  chapter. 

(b)  Receipt  of  payment.  Payment  will 
be  by  cashier's  check,  certified  check, 
postal  or  bank  money  order,  or  personal 
check  (not  in  excess  of  $500)  made 
payable  to  FmHA.  Cash  may  be 
accepted  if  it  is  not  possible  for  one  of 
these  forms  of  payment  to  be  used. 
Third  party  checks  are  not  acceptable. 
Payments  will  be  handled  in  accordance 
with  subpart  B  of  part  1951  of  this 
chapter.  If  full  payment  is  not  received 
at  the  time  of  sale,  the  oBet  will  be 
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documented  by  Form  FmHA  1955-45  or 
FmHA  lOSS-'ie  where  the  diattel  is 
sold  (ointly  with  real  estate  by  regular 
sale. 


PART  1962-PERSONAL  PROPERTY 

29.  The  atithority  citation  for  part 
1962  continues  to  read  as  follows: 

AndMrttr.  7  VS.C.  1989;  5  U.S.C  301;  7 
CFR  2.23;  7  CFR  2.70 

Subpart  A— Servldng  and  Liquidation 
of  Ctiattel  Security 

30.  Section  1962.1  is  amended  by 
adding  a  sentence  to  the  end  of  the 
section  to  read  as  follows: 

11962.1    Purpose. 

•    •    •    Security  servicing  for 
Nonprogram  (MP)  loans  on  farm 
property  will  be  according  to  subpart  J 
of  part  1951  of  this  chapter. 

31.  Section  1962.34  is  amended  by 
adding  in  the  last  sentence  of  paragraph 
(d)  the  word  'Tart"  before  the  word 
"1955";  by  removing  paragraph  (e)(2); 
by  redesi^ating  paragraph  (e)(3)  as 
paragraph  (e)(2):  and  by  revising 
paragraph  (b)(3)  to  read  as  follows: 

11962.34    Trmsfar  ol  chattel  security  and 
EO  property  and  aseumption  o(  debts. 

•        •        •        •        • 

(b)    •    •     • 

(3)  FmHA  debts  assumed  will  be 
repaid  in  amortized  installments  not  to 
exceed  5  yeare  using  Form  FmHA  1964- 
13.  The  Fanner  Program  NP  interest  rate 
for  chattel  property  set  forth  in  Exhibit 
B  of  FmHA  Instruction  440.1  (available 
in  any  FmHA  office),  in  effect  at  the 
time  of  loan  approval,  will  be  charged. 
Any  deferred  interest  not  paid  by  the 
time  the  transfer  takes  place  must  be 
added  to  the  principal  balance.  The 
transferred  property,  including  EO 
property,  will  be  subject  to  any  existing 
FmHA  uen.  In  the  absence  of  an  existing 
FmHA  Uen,  new  lien  instriunents  will 
be  executed. 


PART  196»-REAL  PROPERTY 

32.  The  authority  citation  for  part 
1965  continues  to  read  as  follows: 

Aodioritr-  7  U.S.C  1989;  42  V.S.C.  1480; 
S  U.S.C  301:  7  CTR  2.23;  7  CTR  2.7a 

Subpart  A— Sarvtdng  of  Real  Estata 
Sacurlty  For  Farmer  Program  Loana 
and  Certain  Nota-Only  Caaea 

33.  Section  1965.1  is  revised  to  read 
as  follows: 


I196S.1    Pwrpoee. 

This  subpart  delegates  authcmty  and 
prescribes  policies  and  procedures  for 
■ervidng  real  estate,  leasehold  interests, 
and  certain  note-only  cases  for  Farmera 
Home  Administration  (FmHA)  Farmer 
Program  (FP)  loans.  Security  servicing 
for  borrowera  who  have  both  FmHA  FP 
and  Single  Family  Housing  (SFH)  loans, 
(excluding  Technical  Assistance  Grants 
and  Site  loans),  will  be  according  to  this 
subpart.  Security  servicing  for 
borrowera  who  are  indebted  for  SFH 
loans  only,  will  be  according  to  subpart 
C  of  part  1965  of  this  chapter.  Security 
servicing  for  Nonprogram  (NP)  loan(s) 
on  farm  real  estate  and  chattel  property 
will  be  according  to  subpart  J  of  part 
1951  of  this  chapter.  For  borrowera  who 
have  both  a  FP  and  NP  loan,  secxirity 
servicing  will  be  in  accordance  with  the 
applicable  FP  regulations  and  subpart ) 
of  part  1951  of  this  chapter.  This 
subpart  does  not  apply  to  FmHA 
guaranteed  loans,  Rural  Rental  Housing 
(RRH)  loans,  Labw  Housing  (LH)  loans. 
Business  and  Industrial  (B&I)  loans. 
Community  Programs  (CP)  loans.  Shift- 
ill-Land-Use  (Grazing  Association) 
loans.  Irrigation  and  Drainage  (IM)) 
loans,  or  Indian  Tribal  Land  Acqiiisition 
loans. 

11965.12    [Amwtdwil 

34.  Section  1965.2  is  amended  by 
redesignatins  paragraphs  (a),  (b),  and  (c) 
as  (b),  (c)  and  (d)  respectively  and  by 
adding  a  paragraph  (a)  to  read  as 
follows: 


11965.2    General  poOciee. 

(a)  The  terms  "nonprogram  (NP)"  and 
"ineligible"  may  be  used 
interchangeably  throughout  this  subpart 
but  are  identical  in  their  meaning. 

35.  Section  1965.12  is  amended  by 
removing  the  first  sentence  of  the 
introductory  text  and  by  removing  the 
last  sentence  of  paragraph  (g). 

36.  Section  1965.13  is  amended  by 
revising  the  firat  sentence  of  the 
introductory  text  to  read  as  follows: 

11965.13    Consent  by  partial  release  or 
otherwise  to  sale,  exchange  or  other 
dispoeltion  of  a  portion  of  or  Interest  In 
security,  except  lease*. 

See  subpart  S  of  part  1951  of  this 
chapter  when  a  combination  of  NP,  ST 
and  other  FP  loans  are  involved.  •  •  • 


11965.17    (Amended] 

37.  Section  1965.17  is  amended  by 
removing  paragraph  (c)  and 
redesignating  paragraph  (d)  as  (c). 

11966.26    [Amended] 

38.  Section  1965.26  is  amended  by 
removing  the  heading  of  paragraph 


(e)(4Mi):  by  removing  paragraph 
(eM4)(ii):  by  redesignating  paragraphs 
(e)(4)(iKA),  (B).  and  (C)  as  (eM4)(i),  (U), 
and  (iii),  respectively;  and  by  revising 
the  words  "(A)  or  (B)  of  this  paragraph" 
in  newly  redesisnated  paragraph 
(e)(4)(Ui)  to  read  "paragraphs  {e)(4)(i)  or 
(ii)  of  this  section". 

39.  Section  1965.27  is  amended  by 
revising  the  fifth  sentence  of  the 
introductory  text;  by  revising  the  last 
sentence  of  paragraph  (c)(l){ii);  by  . 
revising  paragraphs  (c)(l)(iiiKQ.  W.  (f), 
(g)(4),  and  (g)(6)(i)  to  read  as  follows: 

11965.27    Trsnsfsr  of  real  estate  security. 

*  *  *  Transfer  with  assumption  of 
real  estate  security  on  NP  terms  will  be 
in  accordance  with  subpart )  of  part 
1951  of  this  chapter.  *  •  • 

(c)  •  '  • 

(D*  •  ' 

(ii)  •  •  •  See  subpart  J  of  part  1951 

of  this  chapter. 

(iii)*  •  • 

(C)  On  ineligible  rates  and  terms  in 
accordance  with  paragraph  (d)  of  this 
section  for  all  other  transferees.  The 
ineligible  term  assumption(s)  wrill  be 
serviced  in  accordance  with  $  1965.34  of 
this  subpart 

(d)  Assumption  ofkxuw  by  ineligibh 
transferees.  When  a  borrower  sells  or 
proposes  to  sell  the  real  estate  security 
to  8  person  (s)  or  entity  not  eUgible  to 
assume  the  debt  imder  paragraph  (b)(5) 
or  (c)  of  this  section,  the  debt  may  be 
assumed  on  NP  terms  in  accordance 
with  subpart )  of  part  1951  of  this 
chapter. 

(f)  Release  of  transferor  from  liability. 
The  borrower  may  be  released  from 
personal  liabiUty  when  all  of  the  real 
estate  secxurity  is  transferred  under 
paragraph  (c)  or  (d)  of  this  section  and 
the  total  outstanding  debt  or  that 
portion  of  the  debt  equal  to  the  present 
market  value  of  the  security  is  assumed. 
When  the  transferor's  remaining 
outstanding  FmHA  debt  after  a  transfer 
and  assumption  exceeds  $150,000,  the 
Administrator  or  designee  must  approve 
the  release  of  liability;  otherwise,  the 
State  Director  must  approve  or 
disapprove  the  release  of  Uability.  All 
cases  requiring  a  release  of  liability  will 
be  submitted  for  review  in  accordance 
with  Exhibit  A  of  subpart  B  of  part  1956 
of  this  chapter  (availaole  in  any  FmHA 
office).  When  the  total  outstanding  debt 
is  not  assumed  and  an  FP  borrower  is 
to  being  released  from  liability,  the 
borrower  must  be  sent  s  letter  similar  to 
Exhibit  F  of  subpart  A  of  part  1955  of 
this  chapter  (available  in  any  FmHA 
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office).  SFH  borrowers  will  be  released 
fi-om  liability  in  accordance  with 
§  1965.127  of  subpart  C  of  part  1965  of 
this  chapter.  In  FP  cases,  the  County 
Committee  must  take  certain  action  if  it 
is  to  recommend  that  the  transferor{s) 
and  any  cosigner  be  released  from 
liability.  They  must  determine  that  the 
transferor(s)  and  any  cosigner  do  not 
have  reasonable  ability  to  pay  all  or  a 
substantial  part  of  the  balance  of  the 
debt  not  assumed  after  considering  their 
assets  and  income  at  the  time  of 
transfer;  that  the  transferor  and  any 
cosigner  have  cooperated  in  good  faith, 
used  due  diligence  to  maintain  the 
security  against  loss,  and  have 
otherwise  fulfilled  the  covenants 
incident  to  the  loan  to  the  best  of  their 
ability;  and  recommend  that  the 
transferor  and  any  cosigner  be  released 
of  personal  Uability  upon  the 
transferees'  assiunption  of  that  portion 
of  the  indebtedness  equal  to  the  present 
market  value  of  the  seciirity.  This  action 
will  be  documented  by  checking  the 
appropriate  block  on  Form  FmHA  440- 
2,  "Coimty  Committee  Certification  or 
Recommendation,"  as  specified  in  the 
Forms  Manual  Insert. 

(g)*  •  * 

(4)  Farms  and  Home  plans  and 
financial  statements.  When  an 
assumption  will  be  for  less  than  the 
amount  of  the  indebtedness  and  a 
release  of  liability  is  involved,  a  current 
financial  and  income  statement  of  the 
transferor  will  be  obtained  on  Forms 
FmHA  1944-3  or  FmHA  431-2  or  other 
plan  of  operation  acceptable  to  FmHA. 
•        *        •        •        • 

(6)  •   •   • 

(i)  The  transfer  will  be  contingent 
upon  the  Coimty  Committee 
certification  on  Form  FmHA  440-2  for 
an  eligible  applicant.  This  action  will  be 
documented  by  checking  the 
appropriate  block  on  Form  FmHA  440- 
2,  as  specified  in  the  Forms  Manual 
Insert. 


11965.31    [Amwided] 

40.  Section  1965.31  is  amended  in 
paragraph  (c)  by  revising  the  words 

"Real  Estate  Mortgage  for "  to 

read  "Real  Estate  Mortgage  or  Deed  of 

Trust  for (Insvtred  Loans  to 

Individuals)".) 

|196S^    [Removed  and  rMwvad] 

41.  Section  1965.34  is  removed  and 
reserved. 


Sut>part  C— Security  Servicing  for 
Single  Family  Rural  Housing  Loans 

42.  Section  1965.101  is  amended  by 
adding  a  sentence  at  the  end  of  the 
section  to  read  as  follows: 

11965.101    Purpose. 

*  •   •  Security  servicing  for 
Nonprogram  (MP)  loans  on  a  single 
family  residence  will  be  according  to 
subpart  J  of  part  1951  of  this  chapter. 

43.  Section  1965.104  is  amended  by 
revising  paragraph  {c)(2)  to  read  as 
follows: 

S  1965.104    Preservation  of  socurlty  and 
protection  of  iisns. 

(c)*  •  • 

(2)  Junior  lien  foreclosure.  When  a 
jimior  lienholder  foreclosure  does  not 
result  in  payment  in  full  of  the  FmHA 
debt  but  the  property  is  sold  subject  to 
the  FmHA  Uen,  the  account  may  be 
assumed  by  the  purchaser  on  program 
terms  subject  to  the  provisions  of  > 

§  1965.126(c)  or  MP  terms  as  provided  in 
subpart  J  of  part  1951  of  this  chapter; 
otherwise  the  FmHA  loan  will  be 
liquidated. 


f  1965.105    [Amsndsd] 

44.  Section  1965.105  is  amended  by 
revising  in  the  last  sentence  of  the 
introductory  text  the  words  "paragraphs 
(a),  (b),  and  (c)"  to  read  "paragraphs  (a) 
and  (b)";  by  removing  paragraph  (c);  and 
by  redesignating  paragraphs  (d)  and  (e) 
as  (c)  and  (d),  respectively. 

45.  Section  1965.125  is  amended  by 
revising  paragraph  (a)(2)(iv)  and  by 
adding  a  paragraph  (a)(2)(v)  to  read  as 
follows: 

11965.125  Uquldation. 
(a)  •  •  • 

(2)«  •  • 

(iv)  Release  of  security  instruments. 
When  consent  under  this  paragraph  is 
given,  FmHA  will  release  its  seciuity 
instrument(s). 

(v)  Unsatisfied  account  balances. 
Servicing  imsatisfied  account  balances 
is  covered  in  §  1965.127  of  this  subpart. 

46.  Section  1965.126  is  amended  by 
revising  the  introductory  text;  by 
revising  the  last  sentence  of  the 
introductory  text  of  paragraph  (b)(1);  by 
revising  paragraph  (b)(3);  by  revising  the 
second  sentence  of  the  introductory  text 
of  paragraph  (b)(4)(ii);  and  by  revising 
paragraph  (d)  to  read  as  follows: 

11965.126  Transfsr  of  propsrty  wWi 
sssumption  of  indsbtsdnsss. 

When  a  borrower  proposes  to  sell  real 
estate  security,  assumption  of  the 


loan(s)  may  be  approved  on  program  or 
NP  terms,  as  applicable.  Approval  on 
program  terms  will  be  subject  to  the 
provisions  of  paragraph  (c)  of  this 
section  and  NP  terms  will  be  as 
provided  in  subpart  J  of  part  1951  of  this 
chapter.  Assumptions  imder  paragraphs 
(b)(12)  and  (c)(2)  of  this  section  on/y  are 
authorized  on  existing  terms  without 
considering  the  assiuning  party's 
eligibility  for  program  assistance.  When 
security  property  is  sold  (or  title  is 
otherwise  conveyed),  whether  by  full 
conveyance  or  by  land  contract, 
contract-for-deed,  or  other  similar 
instrument,  and  the  FmHA  account  is 
not  assiimed  by  the  purchaser  (or  new 
owner),  the  loan  must  be  liquidated 
except  as  provided  in  paragraph  (b)(12) 
of  this  section  or  §  1965.116  of  this 
subpart. 

•  •        •        •        • 

(b)*  •  • 

(1)  *  •  •  The  follovmig  loans  may  be 
assimied  on  program  terms  under 
paragraph  (c)  of  this  section  or  NP  terms 
in  accordance  with  subpart  J  of  part 
1951  of  this  chapter: 

•  •        •        •        • 

(3)  Dwelling  situated  on  more  than  a 
minimum-adequate  site.  If  the  property 
to  be  transferred  with  assumption 
consists  of  a  dwelling  on  more  than  a 
minimum-adequate  site  as  defined  in 
subpart  A  of  part  1944  of  this  chapter, 
a  determination  must  be  made  by  FmHA 
as  to  whether  the  excess  land  can  serve 
as  a  minimum-adequate  site  for  another 
dwelling.  It  is  not  intended  to  exclude 
a  property  ciurentiy  in  the  program 
from  being  transferred  to  a  program 
apphcant  simply  because  it  is  situated 
on  more  than  a  minimum-adequate  site. 
If  it  is  determined  that  the  excess 
property  cannot  be  sold  separately  as  a 
minimimi-adequate  site  for  another 
dwelling,  the  property  may  be  retained 
in  the  SFH  program  provided  the  entire 
property  is  modest  in  cost  compared  to 
a  similar  house  on  a  minimiun-adequate 
site  in  the  area.  When  only  a  portion  of 
the  security  property  is  being 
transferred  to  the  party  assiuning  the 
FmHA  debt  and  the  balance  of  the 
FmHA  debt  is  not  paid  in  full  when  the 
assiunption  is  closed,  the  remaining 
debt  of  the  transferor  will  be  reclassified 
as  NP  and  reamortized  for  a  period  not 
to  exceed  10  years  or  the  final  due  date 
of  the  note  being  rescheduled, 
whichever  is  sooner,  using  the  NP 
interest  rate  for  a  single  family 
residence.  FmHA  will  retain  its  security 
position  on  the  portion  of  property 
retained  by  the  transferor  until  the 
balance  not  assumed  is  repaid. 

(4)«  •  • 
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(ii)  •  •  *  In  those  instances, 
assumption  may  be  on  MP  tenns  only, 
in  accordance  with  subpart  J  of  part 
1951  of  this  chapter.  •  '  " 

•  •        •        •        • 

td)  Assumption  on  NP  tenns.  When  a 
borrower  sells  or  proposes  to  sell 
security  property  and  the  purchaser 
does  not  meet  the  eligibility 
requirements  for  an  VH  loan,  or  the 
property  is  not  suited  for  retention  in 
the  housing  program,  the  debt  may  be 
assumed  on  NP  terms  in  accordance 
with  subpart  J  of  part  1951  of  this 
chapter. 

•  •        •        •        • 

Dated:  June  29, 1993. 
Bob  Ntth, 

Under  Secretary  for  Small  Community  and 

Rural  Development. 

[FR  Doc.  93-24834  Filed  lO-a-93;  8;45  am) 

BILUNQ  COOe  M10-07-H 


COMMODITY  FUTURES  TRAOINQ 
COMMISSION 

17  CFR  Part  140 

Regulation  Concerning  Conduct  of 
Member*  and  Employee*  and  Former 
Member*  and  Employee*  of  the 
Commleslon 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION;  Final  rule. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("CFTC"  or 
"Commission")  is  repealing  provisions 
of  its  regulations  on  the  ethical  conduct 
of  employees.  These  provisions  are 
superseded  by  Office  of  Government 
Ethics  ("OGE")  rules  set  forth  in  5  CFR 
part  2635  and  part  2634.  In  a  related 
action,  the  Commission  is  today  issuing 
jointly  with  OGE  supplemental 
regulations  which  the  Commission  has 
determined  are  necessary  and 
appropriate  to  fulfill  the  purposes  of 
part  2635.  These  supplemental   ^^ 
regulations  will  be  codified  in  5  CFR 
part  5100  of  chapter  XLI,  and  concern 
restrictions  on  financial  interests  and 
transactions  and  on  outside 
employment  and  activities. 

Ine  Commission  is  not  repealing 
those  provisions  of  its  conduct 
regulations  in  17  CFR  part  140  which 
the  CFTC  has  authority  to  issue 
independent  of  the  OGE  ethics  rules. 
These  provisions  will  continue  to  apply 
to  the  conduct  of  Commission  members 
and  employees.  The  Commission  is, 
however,  revising  certain  aspects  of 
these  rules  to  conifonn  to  ctirrent  agency 
administrative  practice  and  to  reflect 
statutory  and  regulatory  changes  that 


have  occurred  since  Subpart  C  of  part 
140  was  last  amended. 

This  action  relates  solely  to  the 
Commission's  organization,  procedure, 
and  practice. 

EFFECTIVE  DATE:  October  12, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  D.  Gasteiger,  Attorney,  Office  of 
the  General  Counsel,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington,  DC  20581. 
Telephone  (202)  254-9880. 
SUPPLEMENTARY  INFORMATION:  On  August 
7. 1992,  OGE  issued  new  Standards  of 
Ethical  Conduct  for  Employees  of  the 
Executive  Branch.  5  CFR  part  2635. 
These  standards  of  conduct,  effective 
February  3, 1993,  supersede  the 
Commission's  part  140  conduct 
regulations  promulgated  pursuant  to  5 
CFR  part  735.  The  new  standards  also 
authorize  agencies  to  issue  (jointly  with 
OGE)  "supplemental  agency  regulations 
which  the  agency  determines  are 
necessary  and  appropriate,  in  view  of  its 
programs  and  operations,  to  fulfill  the 
purposes"  of  part  2635. 

Accordingly,  the  Commission  is 
repealing  those  provisions  of  part  140 
that  have  been  superseded:  §§  735-2 
through  735-3,  735-5  (other  than 
paragraph  (a)(1)),  735-«,  735-8,  735-11, 
and  735-13  throu^  735-15.  In 
connection  with  the  repeal  of  most  of 
§  735-5  (Non-governmental 
employment  and  other  outside  activity), 
the  CFTC  is  jointly  issuing  with  OGEa 
regulation  that  will  supplement  5  CFR 
part  2635  Subpart  H  (Outside 
Activities).  As  is  the  case  under  existing 
S  735-5,  the  supplemental  regulation 
sets  forth  procedures  for  CFTC 
employees  to  obtain  prior  approval  of 
certain  outside  activities.  The  rule  also 
includes  exceptions,  under  spedfl^ 
circumstances,  for  special  govemm&Bt- 
employees  that  were  formerly  contained 
in  §735-13. 

Additionally,  the  Commission  is 
repealing  §  735-7  (Statement  of 
financial  interests  and  outside 
employment;  certificati<m  of 
compliance)  to  reflect  OGE  rules  in  5 
CFR  part  2634,  which,  effective  October 
5, 1992,  superseded  the  prior  executive 
branch  confidantial  reporting 
regulatirais  at  5  CFR  part  735,  subpart  D. 
§  735.106,  and  agencies'  implementing 
regulations.  Further,  in  connection  with 
the  repeal  of  §  735-13,  which  apnUed  to 
special  government  employees,  the 
obligation  of  sudi  employees  to  file 

financial  disclosure  reports  is  also  

covered  by  OGE  rules  codified  in  5  CFR 
part  2634. 

As  noted  above,  the  government-wide 
conduct  regulations  issued  by  OGE  do 
not  supersede  regulations  that  an  agency 


has  separate  authority,  independent  of  5 
CFR  part  2835.  to  issue.  Accordingly, 
the  Commission  is  retaining  17  CFR 
735-1  (Authority  and  pxirpose),  735-4 
(restrictions  on  business  and  financial 
transactions  and  interests),  735-5(a)(l) 
(restrictions  on  accepting  employment 
or  compensation  from  persons  regulated 
by  the  Commission),  735-8A  (Receipt 
and  disposition  of  foreign  gifts  and 
decorations),  735-9  (Disclosure  of 
information).  735-10  (Practice  by  former 
members  and  employees  of  the 
Commission),  735-12  (Statutory 
violations  applicable  to  ccHiduct  of 
Commission  members  and  employees), 
and  735-16  (Interpretative  and  advisory 
service).  These  provisions  have  been 
renumbered  and,  in  some  cases,  revised 
to  reflect  recent  amendments  to  the 
Commodity  Exchange  Act  and  other 
pertinent  statutes. 

The  Commission  has  determined  that 
these  rules  relate  solely  to  agency 
organization,  procedure,  and  practice. 
Therefore,  the  provisions  of  the 
Administrative  Procedure  Act,  as 
codified.  5  U.S.C.  553,  generaUy 
requiring  notice  of  proposed  rulemaking 
and  other  opportunity  for  public 
participation,  are  not  applicable.  Since 
the  OGE  rules  became  effective  on 
October  5. 1992  and  February  3, 1993. 
the  Commission  further  finds  that  there 
is  good  cause  to  make  these  rules 
effective  upon  publication  in  the 
Federal  Register. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),  Public  Uw  No.  96-354,  94 
Stat.  1164  (1980).  5  U.S.C.  601  etseq.. 
requires  each  federal  agency  to  consider, 
in  the  coxirse  of  proposing  substantive 
rules,  the  eSect  of  those  rules  on  small 
entities.  The  Commission  has 
determined  that  the  provisions  of  the 
RFA  do  not  apply  to  the  promulgation 
of  these  regulations  since  they  relate 
solely  to  agency  procedure  or  practice. 

Paperwork  Redaction  Act 

The  Paperwork  Reduction  Act  of  1989 
("PRA").  44  U.S.C.  3501  et  seq.,  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conductingjor 
sponsoring  any  collection  of         > 
information  as  defined  by  the  PRA.  The 
Commission  has  determined  thatxAis 
rulemaking  does  not  impose  any  \ 
information  collection  requirements  as 
defined  by  the  PRA. 

Lkt  of  Subjects  in  17  CFR  Part  140 

Conflict  of  interests.  Ethics. 
Organizations  and  functions. 
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PART  140— [AMENDED] 

Subpart  C— Regulation  Concerning 
Conduct  of  Membera  and  Employees 
and  Former  Members  and  Employees 
of  the  Commission 

1.  The  authority  citation  for  part  140, 
subpart  C,  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  4a  (f)  and  (j),  12a(5), 
and  13. 

2.  Section  140.735-1  is  revised  to  read 
as  follows: 

f  1 40.735-1    Authority  and  purpose. 

This  subpart  sets  forth  specific 
standards  of  conduct  required  of 
members,  employees,  and  special 
government  employees,  and  regulations 
concerning  former  members,  employees, 
and  special  government  employees  of 
the  Commodity  Futures  Trading 
Commission.  These  rules  are  separate 
from  and  in  addition  to  the  Office  of. 
Government  Ethics'  conduct  rules, 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch,  5 
CFR  part  2635,  and  the  Commission's 
supplemental  rules  set  forth  in  5  CFR 
part  5100.  In  addition,  this  subpart 
contains  references  to  various  statutes 
governing  employee  conduct  in  order  to 
aid  members  and  employees  in  their 
understanding  of  statutory  restrictions 
and  requirements.! 

K 1 40.735-2, 14a735-3    [Removad] 

3.  Sections  140.735-2  and  140.735-3 
are  removed. 

4.  Section  140.735-4  is  redesignated 
Section  140.735-2  and  revised  to  read 
as  follows: 

§  1 40.735-2    Business  and  financial 
transactions  and  interests. 

(a)  Application.  This  section  appUes 
to  all  transactions  effected  by  or  on 
b^alf  of  a  Commission  member  or 
employee,  including  transactions  for  the 
account  of  other  persons  effected  by  the 
member  or  employee,  directly  or 
indirectly  under  a  power  of  attorney  or 
otherwise,  Since  this  section  applies  to 
"indirect"  participation  in  transactions. 
a  member  or  employee  is  considered  to 
have  sufficient  interest  in  the 
transactions  of  the  spouse  or  minor 
child  of  the  member  or  employee,  or 
other  relatives  who  are  residents  of  the 
immediate  household  of  the  member  or 
employee,  so  that  such  transactions 
must  be  reported  and,  absent 


compelling  countervailing  reasons,  are 
subject  to  all  the  terms  of  this  section. 

(b)  Prohibitions.  No  Commission 
member  or  employee  shall: 

(1)  Participate,  directly  or  indirectly, 
in  any  transaction — 

(i)  Involving  a  contract  of  sale  of  any 
commodity  for  future  delivery; 

(ii)  Involving  any  commodity  that  is 
of  the  character  of,  or  is  commonly 
known  to  the  trade  as,  an  option, 
privilege,  indemnity,  bid,  offer,  put, 
call,  advance  guaranty  or  decline 
guaranty;  or 

(iii)  For  the  delivery  of  any 
commodity  that  is  or  is  to  be  executed 
pursuant  to  a  standardized  contract 
commonly  known  to  the  trade  as  a 
margin  account,  margin  contract, 
leverage  account  or  leverage  contract  or 
similar  contracts  when  subject  to 
regulation  by  the  Commission  under 
section  19  of  the  Act;  except  that  the 
prohibitions  in  paragraphs  (b)(1)  (i)  and 
(ii)  of  this  section  shall  not  apply  to: 

(A)  A  transaction  in  connection  with 

a  fanning,  ranching,  oil  and  gas,  mineral 
rights  or  other  natxu*al  resource 
operation  in  which  the  Conunission 
member  or  employee  has  a  financial 
interest,  if  the  Commission  member  or 
employee  is  not  involved  in  the 
decision  to  engage  in,  and  does  not  have 
prior  knowledge  of,  the  actual  futures  or 
option  transaction  and  has  previously 
notified  the  General  Counsel  in  writing 
of  the  nature  of  the  operation,  the  extent 
of  the  member's  or  employee's  interest, 
the  types  of  transactions  in  which  the 
operation  may  engage  and  the  Identity 
of  the  person  or  persons  who  will  make 
trading  decisions  for  the  operation;  or 

(B)  A  transaction  entered  into  by  any 
investment  company  [e.g.,  a  mutual 
fund)  or  similar  pooled  investment 
entity  other  than  one  operated  by  a 
person  who  is  a  commodity  pool 
operator  with  respect  to  that  entity,  in 
which  the  direct  or  indirect  ownership 
interest  of  the  Commission  member  or 
employee  is  Umited  to  and  represents 
less  than  1  per  cent  of  the  total 
ownership  interest  of  the  fund  or  entity 
and  vfitk  which  the  Commission 
member  or  employee  has  no  other 
relationship;  > 


>  These  references,  however,  do  not  purport  to 
cover  all  resthctioo*  and  requirements,  and  the 
paraphrased  restatements  of  statutory  provisions, 
such  as  that  of  IB  U.S.C  201.  €t  teq.,  appearing  In 
this  subpart  C,  are  not  Intended  to  be,  and  should 
not  be  construed  as,  verbatim  quotations  of  the  law. 
The  statutory  taxt  should  be  consulted  in  any 
situation  in  which  it  might  apply. 


s  Attention  is  directed  to  section  9(c)  of  the 
Gjmmodity  Exchange  Act  which  makes  it  a  felony 
for  any  member  or  employee  of  the  Commission,  or 
agent  thereot  to  participate,  directly  or  indirectly, 
in,  inter  alia,  any  commodity  futures,  option  or 
leverage  transaction,  unless  authorized  to  do  so  by 
Commission  rule  or  regulation.  Attention  is  also 
directed  to  17  CFR  4.5.  which  excludes  certain 
otherwise  regulated  persons  from  the  definition  of 
"commodity  pool  operator"  with  respect  to  the 
operation  of  specific  investment  entities 
enumerated  in  the  regulation. 

Although  not  required,  if  they  choose  to  do  so. 
Commission  members  or  employees  may  use 


(2)  Participate,  directly  or  indirectly, 
in  any  investment  transaction  involving 
an  actual  commodity  if: 

(i)  The  transaction  involves  the  use  of 
nonpublic  information,  or 

(iO  The  transaction  is  effectuated  by 
an  instrument  regtilated  by  the 
Commission,  and  is  not  in  connection 
with  a  transaction  permitted  imder 
paramph  (b)(1)  of  this  section,  or 

(iiij  The  transaction  is  effected  by  an 
instrument  functionally  equivalent  to  an 
instrument  regulated  by  the 
Commission;  > 

(3)  Have  a  beneficial  interest,  through 
ownership  of  securities  or  otherwise,  in 
any  person  «  regulated  by  the 
Commission,*  such  as  a  contract  market 
or  clearinghouse  or  member  thereof,  a 
registered  futures  commission 
merchant,^  any  person  associated  with  a 
futures  commission  merchant  or  with 
any  agent  of  a  futures  commission 
merchant,  floor  broker,  commodity 
trading  advisor  or  commodity  pool 
operator,  or  any  other  person  required  to 
be  registered  in  a  fashion  similar  to  any 
of  the  above  imder  the  Commodity 
Exchange  Act  or  pursuant  to  any  rule  or 


[K)wers  of  attorney  or  other  arrangements  in  order 
to  meet  the  notice  reqvtirements  of.  and  to  assure 
that  they  have  no  control  or  knowledge  of.  futures 
or  option  transactions  permitted  under  paragraph 
(b)(1)(A)  of  this  section.  A  Commission  member  or 
employee  considering  such  arrangements  should 
consult  with  the  Office  of  the  General  Counsel  in 
advance  for  approval.  Should  a  Commission 
member  or  employee  gain  knowledge  of  an  actual 
futures  or  option  transaction  that  has  already  taken 
place  and  the  market  position  represented  by  that 
transaction  still  remains  open,  he  or  she  should 
promptly  report  that  fact  and  all  other  details  to  the 
General  Counsel  and  seek  advice  as  to  what  action, 
including  recusal  from  pending  matters  involving 
that  market,  may  be  appropriate. 

>  Attention  is  directed  to  section  9(c)  of  the 
Commodity  Exchange  Act  which  provides,  among 
other  things,  that  it  shall  be  a  felony  for  any 
Commission  member  or  employee  to  participate  in 
any  investment  transaction  in  an  actual  commodity 
that  the  Commission  by  rule  or  regulation  has 
prohibited  to  Commission  members  and  employees. 
A  transaction  involving  an  instrument  that  is  the 
"functional  equivalent  to  an  instrument  regulated 
by  the  Commission"  would  include,  for  example, 
but  is  not  limited  to,  a  transaction  in  a  stock  index 
effectuated  through  the  purchase  or  sale  of  an 
option  traded  on  a  national  securities  exchange 
where  the  stock  index  also  underlies  a  futures 
contract  regulated  by  the  Commission.  Attention  is 
also  directed  to  $  140.73S-6  of  this  subpart  for 
information  regarding  interpretative  and  advisory 
service  by  the  Genval  Counsel  of  the  Commission. 

•  As  defined  in  section  la(16)  of  the  Commodity 
Exchange  Act  and  17  CFR  1.3(u)  thereunder,  a 
"person"  includes  an  individual,  association, 
partnership,  corporation,  and  a  trust 

•  Attention  is  directed  io  sections  2(aX7)  and  9(c) 
of  the  Commodity  Exchange  Act  See  footnotes  1, 
2,  and  8  to  this  subpart 

•  This  provision  does  not  however,  preciuae  a 
mambar  or  employee  from  carrying  securities  on 
margin,  pursuant  to  oistomary  margin 
requirements,  %irith  a  broke  who  is  also  a  registered 
futures  commission  merchant,  or  engaged  in  the 
trading  of  commodity  options,  or  commodity 
leverage  transactions. 
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regulation  promulgated  by  the 
Commissicm; 

(4)  Have  a  significant  beneficial 
interest,  throvigb  ownership  of  securities 
or  otherwise,  in  any  other  person 
required  to  file  reports  under  the 
Commodity  Exchange  Act  or  pursuant 
to  any  rule  or  regulation  promulgated  by 
the  Commission; '  or 

(5)  Purchase  or  sell  any  securities  of 
a  company  which,  to  his  knowledge,  is 
involved  in  any: 

(i)  Pending  investigation  by  the 
Commission; 

(ii)  Proceeding  before  the  Commission 
or  to  which  the  Commission  is  a  party, 
or 

(iii)  Other  matter  under  consideration 
by  the  Canunission  that  could 
significantly  aSecX  the  company. 

5.  Section  140.735-5  is  redesignated 
140.735-3  and  rerisad  to  read  as 
follows: 

1 1 40.79S-3    Non-govemmefrtal 
amployiMnt  and  ottwr  eutakla  acttvMy. 

A  Commission  member  or  employee 
shall  not  accept  employment  or 
compensation  from  any  person, 
exchange  or  clearinghouse  subject  to 
regulaUon  by  the  Commission.  For 
purposes  of  this  section,  a  person 
subject  to  regulation  by  the  Commission 
includes  but  is  not  limited  to  a  contract 
market  or  clearinghouse  or  member 
thereof,  a  registered  futures  commission 
merchant,  any  person  associated  with  a 
futures  commission  merchant  or  with 
any  agent  of  a  futures  commission 
merchant,  floor  broker,  commodity 
trading  advisor,  commodity  pool 
operator  or  any  person  required  to  be 
registered  in  a  fashion  similar  to  any  of 
the  above  or  file  reports  under  the  Act 
or  p\irsuant  to  any  rule  or  regulation 
promulgated  by  the  Commission." 

M14a735-6-14a735-8    [Removed] 

6.  Sections  140.735-6  through 
140.735-8  are  removed. 


|14a735-«A    [Redesigneled  as  f  140.735- 
41 

7.  Section  140.735-eA  Receipt  and 
disposition  of  foreign  gifts  and 
decorations  is  redesignated  %  140.735-4. 

I14O.73S-0    inedsslgnetsd  e>  %  14a73S-Sl 

8.  Section  140.735-0  is  redesignated 
$  140.735-5  and  revised  to  read  as 
follows: 

|14a735-5    DIeoiosura  oUnfomiallon. 

A  Commission  employee  or  former 
employee  shall  not  divulge,  or  cause  or 
allow  to  be  divulged,  confidential  or 
non-pubhc  commercial,  economic  or 
offic^  information  to  any  unaiithorized 
person,  or  release  such  iziformation  in 
advance  of  authorization  for  its  release." 
Except  as  directed  by  the  Commission 
or  its  General  Counsel  as  provided  in 
these  regulations,  no  Commission 
employee  or  former  employee  is 
autnorized  to  accept  service  of  any 
subpoena  for  documentary  information 
contained  in  or  relating  to  the  files  of 
the  Commissian.  Any  employee  or 
former  employee  who  is  served  with  a 
subpoena  requiring  testimony  regarding 
non-public  information  or  docxunents 
shall,  imless  the  Commission  authorizes 
the  disclosure  of  such  information, 
respectfully  decline  to  disclose  the 
informatioD  or  produce  the  documents 
called  for,  basing  his  refusal  on  these 
regulations.*"  Any  employee  or  former 
employee  who  is  served  with  a 
subpoena  calling  for  information 
regarding  the  Commission's  business 
shall  promptly  advise  the  General 
Counsel  of  the  service  of  such  subpoena. 


'  For  purpoiM  of  this  section,  the  Office  of  the 
General  Counsel  normally  view*  "significant" 
ownership  at  being  10  per  cent  or  more  of  th* 
outsunding  securities  of  a  firm  or  a  $2S,000  total 
Investment  In  a  firm,  regardless  of  the  percentage 
of  stock  owned.  The  OfGce  has  also  noted  that  each 
investment  must  be  considered  on  a  case-by-casa 
basis  and  that  an  investment  level  in  excess  of 
$23,000  may  not  be  "significant"  in  the  case  of  a 
large  company. 

•  Attention  is  directed  to  sectioa  2(aX7)  of  the 
Commodity  Exchange  Act,  which  provides,  among 
other  things,  that  no  Commission  member  or 
employee  shall  accept  employment  or 
compensation  from  any  person,  exchange  or 
clearinghouae  subject  to  regulation  by  the 
Commission,  or  participate,  directly  or  indirectly, 
in  any  contract  market  oparationa  or  transactions  of 
•  character  subject  to  regulatioD  by  the  Commissian. 


the  nature  of  the  information  or 
documents  sought,  and  any 
cinnmistances  which  may  bear  upon  the 
desirability  of  making  such  information 
or  document  available  in  the  public 
interest.  1*  In  any  proceeding  in  which 
the  Conmiission  is  not  a  party,  no 
employee  of  the  Commission  shall 
testify  concerning  mattere  related  to  the 
business  of  the  Commission  unless 
authorized  to  do  so  by  the  Commission. 

S140.73S-10    [Reda«lgnatedaa|14a73S- 
6] 

9.  Section  140.735-10  is  redesignated 
§  140.735-6  and  revised  to  read  as 
follows: 

|14a735-i    PraetloebyfomMrmainbera 
and  employeee  of  the  Commiaaion. 

(a)  Personal  and  substantial 
participation  or  nonpubhc  knowledge  of 
a  particular  matter.  No  person  who  has 
been  a  member  or  employee  of  the 
Commission  shall  ever  knowingly  make, 
with  the  intent  to  influence,  any 
rommun^"*^'""  to  or  appearance  before 
the  Commission  in  connection  with  any 
particular  matter  involving  a  specific 
party  or  parties  *>  in  which  such  person, 
or  one  participating  with  him  or  her  in 
the  particular  matter,  participated 
personally  and  substantially,  or  gained 
nonpublic  knowledge  of  facts  thereof, 
while  with  the  Commission.is 

(b)  Particular  matter  imder  an 
individual's  official  responsibiUty.  No 
person  who  has  been  a  member  or 
employee  of  the  Commission  shall, 


•  AttsBtian  is  directed  to  sectian  9(d)  of  the 
Commodity  Exchange  Act.  which  provides  that  it 
shall  be  a  felony  punishable  by  a  fine  of  not  more 
than  SSOO.IXX)  or  imprisonment  for  not  more  than 
five  years,  or  both,  together  with  the  costs  of 
prosecution— (1)  for  any  Conumssianar  of  the 
Commission  or  any  employee  or  agent  thereof  who, 
by  virtue  of  his  employment  or  position,  acquires 
information  which  may  affect  or  tend  to  aSect  the 
price  of  any  commodity  future  or  commodity  and 
which  infonnation  has  not  been  promptly  made 
pubUc,  to  impart  such  infonnation  with  intent  to 
assist  another  person,  directly  or  Indirectly,  to 
participate  in  any  transaction  in  commodity  futtires, 
any  transaction  in  an  actual  commodit^or  in  any 
transaction  of  the  character  of  or  which  is 
commonly  known  to  the  trade  as  an  option. 
privilege.  Indemnity,  bid,  offer,  put,  call,  advance 
guaranty  or  decline  guaranty,  or  in  any  transaction 
for  the  delivwy  of  any  commodity  under  a 
standardized  contract  commonly  known  to  the 
trade  as  a  margin  account,  margin  contract,  leverage 
account  or  leverage  contract,  or  under  any  contract 
or  other  arrangement  that  the  Commission 
determines  to  serve  the  same  function  or  is 
marketed  in  the  same  mTinf  as  such  standanlized 
contract,  and  (2)  for  any  person  to  acquire  such 
faiformation  from  any  Commissioner  of  the 
Commission  or  any  employee  or  agent  thereof  and 
to  use  such  infonnatian  in  any  of  the  foregoing 
transactions. 

MNo  employee  shall  diedose  such  information 
unleM  directed  to  do  to  by  the  Commission. 


•  tllie  prohibitions  regarding  confidential  or 
nonpublic  Information  stated  atxive  ate  intended  to 
cover  the  matters  addressed  in  sections  4(c),  8,  and 
9<d)  of  the  Commodity  Exchange  Act  as  %*ell  as 
nonpublic  information  under  the  Freedom  of 
Information  Act.  9  VS.C.  S52,  the  rules  of  the 
Commission  thereunder,  17  CFR  Part  145,  the 
Privacy  Act.  S  U.S.C  552a.  the  rules  of  the 
Commission  thereunder,  17  CFR  Part  146,  and  cases 
where,  apart  from  specific  proiiibitions  in  any 
statute  or  rule,  the  disclosure  or  use  of  such 
infonnation  would  be  unethical. 

"  The  phrase  "particular  matter  Involving  a 
specific  party  or  parties"  does  not  apply  to  general 
rulemaking,  general  policy  and  standards 
formulation  or  other  similar  matters.  See 
$  2637.201(c)(1)  of  the  regulations  of  the  OfBce  of 
Government  Ethics,  5  CFR  2637.201(c)(1);  cf., 
memorandum  of  the  Attorney  General  dealing  wift 
the  conflict-of-interest  provisions  prior  to 
nmnnrlmil  by  the  Ethics  in  Govenunent  Act 
(reproduced  fallowing  18  U.S.C  201). 

"  AUenUon  U  directed  to  18  U.S.C  207(a)(1),  as 
■mended,  which  generally  prohibits  former  Federal 
officers  and  employees  permanently  from 
knowingly  making,  with  the  Intent  to  influence,  any 
communication  to  or  appearance  before  any  Federal 
(or  District  of  Columbia)  department,  agency  or 
court,  or  court  martial,  or  any  officer  or  employee 
thereot  in  connection  with  any  particular  matter 
involving  a  specific  party  or  parties  in  which  the 
United  States  (or  the  District  of  Columbia)  is  a  party 
or  has  a  direct  and  substantial  interest  and  in  which 
the  former  ofBcer  or  employee  participated 
personally  and  substanti^y  while  with  the 
government 
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within  two  years  after  that  employment 
has  ceased,  knowingly  make,  with  the 
intent  to  influence,  any  commimication 
to  or  appearance  before  the  Commission 
in  connection  with  a  particular  matter 
involving  a  specific  parly  or  parties 
which  was  actually  pending  under  his 
official  responsibility  as  a  member  or 
employee  of  the  Commission  at  any 
time  within  one  year  prior  to  the 
termination  of  government  service.** 
(c)  Restrictions  on  former  members 
and  senior  employees.  A  former  member 
or  employee  of  the  Commission  who 
occupied  a  "senior"  position  specified 
in  18  U.S.C.  207(c)(2).  as  amended,  shall 
not  within  one  yew  after  such  "senior" 
employment  has  ceased,  knowingly 
make,  with  the  intent  to  influence,  any 
commimication  to  or  appearance  before 
the  Commission  on  behalf  of  any  other 
person  in  connection  with  any  matter  in 
which  such  person  seeks  official  action 
by  the  Commission.** 


««  Attention  ii  directed  to  18  U.S.C.  207(a)(2).  u 
amended.  Section  207(a)(2)  generally  prohibit* 
former  Federal  oSicen  and  employees,  within  two 
yean  after  their  Federal  employment  has  ceased, 
from  knowingly  making,  with  the  intent  to 
Influence,  any  communication  to  or  appearance 
before  any  Federal  (or  District  of  Columbia) 
department,  agency  or  court  or  court  martial,  or 
any  officer  or  employee  thereof,  in  connection  with 
any  particular  matter  involving  a  specific  party  or 
parties  in  which  the  United  State*  (or  the  District 
of  Columbia)  is  a  party  or  has  a  direct  and 
substantial  interest  and  which  was  actually  pending 
under  the  official  responsibility  of  the  former  officer 
or  employee  within  one  year  prior  to  the 
termination  of  government  service. 

A*  used  in  paragraph  (b)  of  this  section,  the  term 
"official  responsibility"  has  the  meaning  assigned 
to  it  in  18  use.  20Z(b),  namely,  the  'duect 
administrative  or  operating  authority,  whether 
intermediate  or  final,  and  either  exercisable  alone 
or  with  other*,  and  either  personally  or  through 
sutKtrdinates.  to  approve,  disapprove,  or  otherwise 
direct  Government  action." 

"Attention  is  directed  to  18  U.S.C  207(c),  a* 
amended,  which  place*  restrictions  on  the 
representational  activities  of  certam  senior  officers 
and  employees  after  their  departure  from  a  senior 
position.  Section  207(c)  generally  makes  it  unlawful 
for  one  year  after  service  in  a  "senior"  position 
terminates  for  a  former  "senior"  Federal  employee 
to  knowingly  make,  with  the  Intent  to  influence, 
any  communication  to  or  appearance  before  an 
employee  of  a  department  or  agency  in  which  he 
served  in  any  capacity  during  the  one  year  period 
prior  to  termination  from  "senior"  service,  if  that 
communication  or  appearance  is  on  behalf  of  any 
other  person  (except  the  United  States),  in 
coimection  with  any  matter  concerning  which  ha 
seeks  official  action  by  that  employee. 

Note  that  the  one  year  period  is  measured  from 
the  date  when  the  employee  ceases  to  be  a  senior 
employee,  not  from  the  termination  of  Government 
service,  unless  the  two  occur  simultaneously.  This 
provision  prohibits  communications  to  or 
appearance*  before  the  Government  and  doe*  not 
prohibit  "behind-the-scenes"  assistance.  The 
restriction  does  not  require  that  the  former 
employee  has  aver  been  in  any  way  involved  in  the 
matter  that  is  the  subject  of  the  communication  or 
appearance.  The  restriction  appUe*  with  respect  to 
any  matter,  whether  or  not  involving  a  specie 
party. 


(d)  Exceptions.  The  prohibitions 
contained  in  paragraphs  (a),  (b).  and  (c) 
of  this  section  do  not  apply  to 
communications  solely  for  the  purpose 
of  furnishing  scientific  or  technological 
information  if  approved  by  the 
Commission  or  generally  to  giving 
testimony  under  oath  or  making  a 
statement  which  is  subject  to  penalty  or 
perjury.  Further,  the  prohibition 
contained  in  paragraph  (c)  of  this 
section  does  not  apply  to  an 
uncompensated  statement  in  a 
particular  area  within  the  special 
knowledge  of  the  former  Commission 
member  or  employee.  *b 

(e)  Reporting  requirement.  Any  former 
member  or  employee  of  the  Commission 
who,  v«thin  two  years  after  ceasing  to 
be  such,  is  employed  or  retained  as  the 
representative  of  any  person  (except  the 
United  States)  in  connection  with  a 
matter  in  which  it  is  contemplated  that 
he  will  appear  before  or  communicate 
with  the  Commission  shall,  within  ten 
days  of  such  retainer  or  employment,  or 
of  the  time  when  appearance  before ,or 
communication  with  the  Commission  is 
first  contemplated,  file  with  the  General 
Coimsel  of  the  Commission  a  statement 
as  to  the  nature  thereof  together  with 
any  desired  explanation  as  to  why  it  is 
deemed  consistent  with  this  section. 
Employment  of  a  recurrent  character 
may  be  covered  by  a  single 
comprehensive  statement.  Each  such 
statement  should  include  an  appropriate 
caption  Indicating  that  it  is  filed 
pursuant  to  this  section.  The  reporting 
requirement  of  this  paragraph  does  not 
apply  to  commimications  incidental  to 
court  appearances  in  litigation  involving 
the  Commission. 

(f)  Definitions.  As  used  in  this  section, 
the  phrase  "appearance  before  the 
Commission"  means  any  formal  or 
informal  appearance  on  behalf  of  any 
person  (except  the  United  States)  before 
the  Commission,  or  any  member  or 
employee  thereof  with  an  intent  to 
influence.  As  used  in  this  section,  the 
phrase  "communication  with  the 
Commission"  means  any  oral  or  written 
commimication  made  to  the 
Commission,  or  any  member  or 
employee  thereof,  on  behalf  of  any 
person  (except  the  United  States)  with 
an  intent  to  influence. 

(g)  Advisory  ruling.  Persons  in  doubt 
as  to  the  applicabihty  of  this  section 
may  apply  for  an  advisory  ruling  by 
addressing  a  letter  requesting  such  a 
rulingto  tibe  General  Counsel. 

(h)  Procedures  for  administrative 
enforcement  of  statutory  restrictions  on 


post-government  emplojmient  conflicts 
of  interest.17  (1)  Scope.  The  provisions 
of  this  paragraph  prescribe  procedures 
for  adniinistrative  enforcement  of  the 
restrictions  which  18  U.S.C.  207  (a),  (b). 
and  (c),  as  amended,  place  on 
appearances  before  or  communications 
with  Federal  (and  District  of  Columbia) 
departments,  agencies  and  courts,  and 
other  enumerated  entities,  as  well  as  the 
officers  and  employees  thereof,  by 
former  Commission  members  and 
employees. 

(2)  Investigations.  The  General 
Coimsel  of  the  Commission,  or  his  or 
her  designee,  shall  conduct  such 
investigations  as  he  or  she  deems 
appropriate  to  determine  whether  any 
former  Commission  member  or 
employee  have  violated  18  U.S.C.  207 
(a),  (b)  or  (c).  as  amended.  The  General 
Counsel  shall  report  the  results  of  his  or 
her  investigations  to  the  Commission 
and  shall  recommend  to  the 
Commission  such  action  as  he  or  she 
deems  appropriate. 

(3)  Hearings.  Hearings  required  to  be 
held  under  the  provisions  of  this  section 
shall  be  held  before  an  Administrative 
Law  Judge,  utilizing  the  procedures 
prescribed  by  the  Ciommission's  rules  of 
practice  for  adjudicatory  proceedings 
(17  CFR  Part  10).  except  to  the  extent 
that  those  rules  are  inconsistent  with 
the  provisions  of  this  section.  Any 
proceeding  brought  under  the 
provisions  of  this  section  shall  be 
prosecuted  by  the  General  Counsel  or 
his  or  her  designee. 

(4)  Sanctions.  If  the  Commission 
finds,  after  notice  and  opportunity  for  a 
hearing,  that  a  former  Commission 
member  or  employee  has  violated  18 
U.S.C  207  (a),  (b)  or  (c).  as  amended, 
the  Commission  may  prohibit  that 
person  from  making,  on  behalf  of  any 
other  person  (except  the  United  States), 
any  formal  or  informal  appearance 
before,  or  with  the  intent  to  influence 
any  oral  or  written  communication  to, 
the  Commission  on  a  pending  matter  of 
business  for  a  period  not  to  exceed  five 
years,  or  may  take  other  appropriate 
disciplinary  action. 

I140.73S-11    [RemovMf] 

10.  Section  140.735-11  is  removed. 

I140.73S-12    [Redeslgn«tMlM|140.73S- 
7] 

11.  Section  140.735-12  is 
redesignated  $  140.735-7  and  revised  to 
read  as  follows: 


'•Attention  U  directed  to  18  U.S.C  207(j),  as 
•mended  flitting  other  exception*).  Self- 
represenution  Is  not  prohibited  under  Section  207. 


*'  Thi*  section  doe*  not  apply  to  employee*  who 
leave  service  after  December  31. 1990. 
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f  1 40.735-7    Statutory  vk>««Uorw  appNeabi* 
to  condoct  of  Comml»«lon  member*  and 
amployeaa. 

A  violation  of  Section  2(a)(7).  8  or  9 
(c)  or  (d)  of  the  Commodity  Exchange 
Act,  as  amended,  shall  be  deemed  to  be 
a  violation  of  this  subpart  as  well. 

§S1«.735-1»-140.735-15    IRamcvad] 

12.  Sections  140.735-13  through 
140.735-15  are  removed. 

1140.735-16    [Radaalgnatadat  1 140.735- 
8] 

13.  Section  140.735-16  is 
redesignated  S  140.735-8  and  revised  to 
read  as  follows: 

|140.735-«    Intafpratativa  and  advlaery 
aarviea. 

(a)  Counselor  for  the  Commission.  The 
General  Coimsel.  or  his  or  her  designee, 
will  serve  as  Coimselor  for  the 
Commission  and  as  the  Commission's 
representative  to  the  Office  of 
Government  Ethics,  on  matters  covered 
by  this  subpart  The  General  Counsel 
will  also  serve  as  the  Commission's 
designated  agency  ethics  official  to 
review  the  financial  reports  filed  by 
high-level  Commission  officials  imder 
Title  n  of  the  Ethics  in  Government  Act, 
as  well  as  otherwise  to  coordinate  and 
manage  the  Commission's  ethics 
prosam. 

(b)  Duties  of  the  Counselor.  The 
Coimselor  shall: 

(1)  Coordinate  the  agency's 
counseling  services  and  assure  dial 
counseling  and  interpretations  on 
questions  of  conflict  of  Interests  and 
other  matters  covered  by  the  regulations 
in  this  subpart  are  available  as  needed 
to  Regional  O^Hity  Coimselors,  who 
shall  be  appointed  by  the  General 
Counsel,  in  coordination  with  the 
Chairman  of  the  Conamission,  for  each 
Regional  Office  of  the  Commission; 

U)  Render  authoritative  advice  and 
guidance  on  matters  covered  by  the 
regulations  in  this  subpart  which  are 
presented  to  him  or  her  by  employees  in 
the  Washington,  D.C  headquarters 
office;  and 

(3)  Receive  information  on.  and 
resolve  or  forward  to  the  Commission 
for  consideration,  any  conflict  of 
interests  or  apparent  conflict  of  interests 
which  appears  in  the  Statements  of 
Employment  and  Financial  Interests 
submitted  under  this  subpart,  which  is 
not  resolved  by  the  Director  of 
Personnel,  ana  any  other  conflict  of 
interests  or  apparent  conflict  of  interests 
which  otherwise  appears. 

(c)  Regional  Deputy  Counselors. 
Re^onal  Deputy  Counselors  shall: 

(1)  Give  advice  and  guidance  as 
requested  to  the  employees  assigned  to 
their  respective  Regional  Offices;  and 


(2)  Receive  information  on  and  refer 
to  the  Director  of  Personnel,  any  conflict 
of  interests  or  appearance  of  conflict  of 
interests  in  Statements  of  Employment 
and  Financial  Interests  submitted  by 
employees  to  whom  they  are  required  to 
give  advice  and  guidance. 

(d)  Confidentiality  of 
communications.  Communications 
between  the  Counselor  and  Regional 
Deputy  Counselors  and  an  employee 
shall  be  confidential,  except  as  deemed 
necessary  by  the  Commission  or  the 
Counselor  to  carry  out  the  purposes  of 
this  subpart  and  of  the  laws  of  the 
United  States." 

(e)  Furnishing  of  conduct  regulations. 
The  Director  of  Personnel  shall  furnish 
a  copy  of  this  Conduct  Regulation  to 
each  member,  employee,  and  special 
government  employee  immediately 
upon  his  or  her  entrance  on  duty  and 
shall  thereafter,  annually,  and  at  such 
other  times  as  circumstances  warrant, 
bring  to  the  attention  of  each  member 
and  employee  this  Conduct  Regulation 
and  all  revisions  thereof. 

(f)  Availability  of  counseling  services. 
The  Director  of  Personnel  shall  notify 
each  member,  employee,  and  special 
government  employee  of  the  availability 
of  counseling  services  and  of  how  and 
where  these  services  are  available  at  the 
time  of  entrance  on  duty  and 
periodically  thereafter. 

Issued  In  Washington,  DC.  on  September 
27, 1993,  by  the  Commission. 
JamA.Wabii. 
Secretary  of  the  Commiuifm. 
[FR  Doc  93-24656  FUmI  10-«-03:  8:45  am] 
eOMMtt-tt-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

18CFR  Part  284 
[Doclial  Na  RM93-a-000] 

Revtalona  to  Regulationa 
Implementing  Section  5  of  tha  Outer 
Continental  Shalf  Landa  Act 

Issued  October  4. 1993. 

AQENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Final  rule. 


MNo  tttomey-cUeDt  ptiTil«ge,  howerar.  attaches 
to  (uch  communicaUoD*  tinea  tha  Counseion  aia 
couiual  to  tha  Commission,  not  to  tha  amployee. 
Thus,  aoy  avidoaca  of  criminal  law  vioUtiooa 
divulged  by  an  employee  to  tha  Counselor  muat  b« 
reported  by  the  latter  to  the  Commission,  which 
may  rafer  the  matter  to  the  Criminal  Division  of  tha 
DepartmeDt  of  Justice  and  the  United  States 
Attorney  tn  whose  venue  the  violations  lie. 


SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  amending 
certain  regulations  and  removing  certain 
other  regulations  which  were 
promulgated  to  implement  section  5  of 
the  Outer  Continental  Shelf  Lands  Act 
(OCSLA).  Section  5  of  the  OCSLA 
requires  open  access,  nondiscriminatory 
transportation  of  natural  gas  on  the 
Outer  Continental  Shelf  (OCS), 

Among  other  things,  the  Commission 
is  removing  the  regulations  governing 
the  OCSLA  capacity  allocation  program, 
and  the  regulation  which  provides  for 
abandonment  authority.  In  Order  No. 
636.  the  Commission  established  a 
capacity  release  program  which  is 
applicable  for  all  transportation  services 

Erovided  by  interstate  pipelines  that 
old  a  Part  284  blanket  transportation 
certificate,  including  OCS  transactions. 
Hence,  the  Conunission  proposes  to 
remove  the  Order  No,  509  capacity 
allocation  regulations. 
EFFECTIVE  DATE:  November  1, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Caldwell.  Office  of  the  General 
Coimsel.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washington,  DC  20426.  (202)  208- 
1022. 

SUPPt^MENTARV  MFORMATXm:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Regieter, 
the  Commission  also  provides  all 
Interested  persons  an  opportimity  to 
inspect  or  copy  the  contents  of  this 
document  during  nonnal  business  hours 
in  Room  3104,  941  North  Capitol  Street. 
NE..  Washington.  DC  20426. 

The  Commission  Issuance  Posting 
System  (OPS),  an  electronic  bulletin 
board  stnvice,  provides  access  to  the 
texts  of  formal  doaunents  issued  by  the 
Commission.  OPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  OPS.  set  your  commxmications 
software  to  use  300. 1200.  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits,  and 
1  stop  bit.  CEPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  rule  will  be  available  on 
□PS  for  30  days  bom  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
•    Corporation,  also  located  in  room  3104. 
941  North  Capitol  Street.  NE., 
Washington.  DC  20426. 

Order  Ne.  559 

L  Inlruductiou 

The  Federal  Energy  Regiilatory 
Commission  (Commission)  is  ammiding 
certain  regulations  and  removing  certain 
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other  regulations  which  were 
promulgated  to  implement  section  5  of 
the  Outer  Continental  Shelf  Lands  Act 
(CX:SLA).>  Section  5  of  the  OCSLA 
requires  open-access,  nondiscriminatory 
trajisportation  of  natural  gas  on  the 
Outer  Continental  Shelf  (OCS).  The 
pertinent  regulations  were  promulgated 
in  Order  No.  509,^  and  are  contained  in 
Subpart  K  of  part  284  of  the 
Commission's  regulations.^  The 
amendments  to  the  regulations  will 
become  effective  on  November  1, 1993. 

Among  other  things,  the  Commission 
is  removing  the  regulations  governing 
the  OCSLA  capacity  allocation 
program,*  and  the  regulation  which 
provides  for  abandonment  authority.*  In 
Order  No.  636.o  the  Commission 
established  a  capacity  release  program 
which  is  applicable  for  all 
transportation  services  provided  by 
interstate  pipehnes  that  hold  a  Part  284 
blanket  transportation  certificate, 
including  OCS  transactions.  With 
implementation  of  the  Order  No.  638 
capacity  release  program,  the  Order  No, 
509  capacity  allocation  program  will 
become  obsolete.  Therefore,  the 
Commission  is  removing  the  Order  No. 
509  capacity  allocation  regulations. 
However,  existing  Order  No.  509 
allocations  will  be  subsumed  by  the 
pipeline's  new  Order  No.  636  capacity 
release  program  so  that  these  existing 
arrangements  will  not  be  unnecessarily 
disturbed. 

As  discussed  more  fully  below,  this 
rulemaking  also  resolves  the  matters 
raised  in  a  related  court  order 
remanding  certain  orders  to  the 
Commission  for  further  consideration.' 
In  the  remanded  orders,  the 
Commission  had  applied  the  newly- 
promulgated  Order  No.  509  regulations 


'«3U.S.C.1334.  y 

>  Order  No.  509,  loterpretatioa  of,  and 
Regulations  Under,  Section  S  of  the  Outer 
pjotineDtal  Shelf  Lands  Act  (OCSLA)  Governii^ 
trauportatlOD  of  Natural  Gas  by  Interstate 
Cux^eming  Transportation  of  Natural  Gas  by 
Interstate  Natoral  Gas  Pipelines  on  the  Outer 
Continenta]  Shelf,  FERC  Stets.  *  Regs.  Praemblea 
1 30.642  (1988),  53  FR  50.925  fDec.  9,  1983).  order 
on  rehearing.  Order  No.  S09-A,  FERC  SfaU.  k  Rags. 
Preambles  1 30,S47  (1989),  S4  FR  8301  (Feb.  17. 
1989). 

•  18  CFR  284.301-284.305. 
« 18  CFR  284.304. 
•ieCFR284.303(cK3). 

•  Pipeline  Serrice  Obligations  and  Revisions  to 
Regtilations  GovenUng  SeU.|iBplaBBaatiiit 
Transportation;  and  Regulatkm  of  NatnraTcas 
Pipelines  After  Partial  Wellhead  E>ecoct7oL  57  FR 
13.237  (April  16,  1992).  DI  FERC  Slats,  k  Regs. 
Preambles  1  30.939  (April  8, 19S2);  Order  on  reh'g. 
Ordw  No.  63fr-A,  57  FR  36.128  lAugust  12, 1992), 
m  FERC  Stats.  It  Regs.  Preunble*  1 30,950  (August 
3, 1992),  order  on  rehg.  Order  No.  63a-B,  57  FR 
57,911  (December  8, 1992),  61  FERC  161,272 
(1992). 

'  TermestM  Got  Pipeline  Company  «.  FEBC.  972 
F.2d  376  PX:  Ol.  1992). 


to  Tennessee  Gas  Pipeline  Company 
(Tennessee). 

n.  Reporting  Requirements 

By  this  final  rule,  the  Commission  is 
amending  its  regulations  to  eliminate 
duplicative  requirements  that  currently 
exist  under  the  Order  No.  509  capacity 
allocation  program  and  under  the  Order 
No.  636  capacity  release  program.  The 
Order  No.  636  regulations  established  a 
capacity  release  program  applicable  to 
all  Interstate  transactions,  both  offshore 
and  onshore;  therefore,  the  information 
requirements  under  Order  No.  509  have 
been  subsumed  by  the  Order  No.  636 
regulations.  Thus,  there  is  no  change  in 
the  OCS  information  requirements  and 
no  change  in  reporting  burden. 

The  Commission  estimates  that  the 
pubhc  reporting  burden  will  not  change 
with  the  adoption  of  this  final  rule.  The 
current  average  btirden  estimate  of 
225.34  hours  per  response/filling  under 
FERC-545,  Gas  Pipeline  Rates:  Rate 
Change  (Non-Formal),  (1902-0154)  is 
representative  of  the  burden  required  for 
an  average  non-formal  rate  filing.  The 
per  filing  estimate  includes  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

The  annual  reporting  burden 
associated  with  the  collection  of  OCS 
transportation  information,  was 
estimated  to  total  10,320  hours  when 
Order  No.  509  was  first  issued.  The  only 
Order  No.  509  burden  was  a  one-time 
filing  that  has  since  been  completed. 
That  burden  reduction  has  been 
reflected  in  previous  FERC-545 
submissions  to  the  Office  of 
Management  and  Budget  (0MB).  Thus, 
the  one-time  Order  No.  509  burden  is 
not  part  of  the  current  FER0545  total 
burden.  The  total  burden  for  100 
pipelines  companies  providing 
Information  under  FERC-545  is 
expected  to  remain  unchanged  at  757 
filings  and  170,585  hours  annually. 

The  Commission  is  notifying  0MB  of 
this  amendments.  Interested  persons 
may  send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
the  Commission's  collection  of 
information,  including  suggestions  fw 
reducing  this  burden,  to  the  Federal 
Energy  Regulatory  Commission,  941 
North  Capitol  Street,  NE.,  Washington. 
DC  20426  [Attention:  Michael  Miller, 
Information  Services  Division,  (202) 
208-1415).  Comments  on  the 
requirements  of  this  order  can  also  be 
sent  to  the  Office  of  Information  and 
Regulatory  Affairs  of  0MB  (Attention: 
Desk  Officer  for  Federal  Energy 


Regulatory  Commission  (202)  iQ^- 
6880). 

m.  Background 

On  April  21, 1993,  the  Commission 
issued  a  Notice  of  Proposed  Rulemaking 
(NOPR)  in  this  docket  •  which  proposed 
to  amend  the  Commission's  existing 
regulations  to  conform  with  the 
regulations  adopted  in  Order  No.  636.  A 
companion  order  to  the  NOPR  was 
issued*  which  determined  that  the 
matters  remanded  to  the  Commission  by 
the  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  would  be  resolved  by 
this  rulemaking.io 

In  the  NOPR.  the  Commission 
ascertained  that,  as  a  result  of  the 
implementation  of  the  Order  No.  636 
capacity  release  programs,  the  OCSLA 
capacity  allocation  program  would 
become  redundant.  Also,  since  the 
Order  No.  636  capacity  release  program 
is  applicable  to  all  interstate 
transactions,  including  those  occurring 
on  the  OCS,  the  (Commission  further 
determined  that  confhct  and/ or 
confusion  could  arise  as  to  which 
program  should  be  applied  to  OCS 
transactions.  The  Commission  decided 
that  one  uniform  capacity  release 
program  applicable  to  all  interstate 
transactions,  ofCshore  and  onshore, 
would  best  serve  the  public  interest 
Hence,  the  Commission  proposed  to 
remove  the  regulations  authorizing  the 
Order  No.  509  capacity  allocation 
prazrams.ii 

Ine  Commission  also  proposed  to 
remove  the  Order  No.  509  regulations, 
provided  at  18  CFR  284.305,  which 
required  OCS  pipelines  to  make  certain 
rate  filings  needed  to  implement  Order 


•Revisions  to  Regulations  Implementing  Section 
5  of  the  Outer  Continenta]  Shelf  Lands  Act.  58  FR 
25583  (Apr.  27. 1993).  corrected,  58  FR  27691  (May 
11. 1993).  m  FERC  Suts.  a  Regs.  Preamblea 
132.494  (Apr.  21,  1993).  Regs.  PiMmbles  at  30.S52- 
853.  However,  the  OCS  capacity  allocation  program, 
which  was  authorized  by  regulation  as  opposed  to 
Commission  order,  remained  intact 

•Tennessee  Gas  Pipeline  Company.  63  FtXC 
161.096(1993). 

>o  However,  the  companion  order  directed 
Tennessee  to  inform  the  Commission.  In  its 
comments  to  the  NOPR,  if  remaining  matters  need 
to  be  resolved  No  requests  for  rehearing  of  the 
companion  ortier  ware  filed. 

II  It  should  be  noted  here  that  the  Comjoission 
issued  a  companion  order  to  Order  Na  636  which 
required  the  modification  cf  all  pre-Ordar  No.  636 
capaaty  brokering,  capacity  release,  and  upstf—m 
pipeline  capacity  artignimini  progiaBis  to  bdog 
those  piogiams  Into  cukformaaae  with  the  Order 
No.  636  capacity  reiease  program.  That  Order 
reeolved  any  disparity  between  the  Order  Na  636 
capacity  release  piogram  and  existing  programs 
which  had  been  authorized  by  Conunisslon  order. 
Algonquin  Gas  Transmission  Co.,  «f  a/.,  59  FBtC 
161,032  (1992).  fleh'gdmM.60  FERCiei.lia 
(1992).  See  Order  Na  638.  m  FERC  St&u.  k  Regi. 
Preambles  at  30. 416;  Onier  No.  63e-A.  m  FDIC 
Statt.* 
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No  509.  The  Commission  concluded 
*hat,  since  all  existing  CXIS  interstate 
pipelines  now  have  rates  on  file  for 
transportation  service  under  the  part 
284  blanket  certificates  issued  to  them 
in  Order  No.  509,  these  filing 
requirements  would  no  longer  be 
needed. 

However,  the  Commission 
emphasized  that  it  was  not  proposing  to 
rescind  or  alter  the  requirement  that 
new  interstate  pipelines  that  transport 
natural  gas  on  the  OCS  offer  open-access 
transportation  under  a  part  284  blanket 
transportation  certificate.  Under  the 
Commission's  proposal,  that 
requirement  would  continue  to  be 
imposed  on  all  OCS  pipelines,  as 
required  by  Commission  policy  and  in 
order  to  ensure  compliance  with  the 
open-access,  nondiscriminatory 
standard  for  OCS  transportation 
required  by  section  5  of  the  OCSLA. 

rv.  Conunents 

In  response  to  the  NOPR.  comments 
were  filed  by  three  parties:  High  Island 
Offshore  System  (HIOS),  U-T  Offshore 
System  (U-TOS),  and  Tennessee.  No 
reply  comments  were  filed. 

VI.  Discussion 

A.  Effectiveness  of  Blanket  Certificates 
Issued  in  Order  No.  509 

HIOS  and  U-TOS  request  that  the 
Commission  clarify  and  confirm  that  the 
part  284,  Subpart  G  blanket  certificates 
previously  issued  to  all  OCS  pipelines 
in  Order  No.  509  remain  effective 
despite  the  proposed  revisions  to  the 
regulations.  We  will  grant  this  request 
by  clarifying  that  the  revisions  to  the 
~  regulations  made  in  this  rule  do  not 
affect  the  validity  of  the  certificates 
issued  in  Order  No.  509. 

The  regulations  being  removed  were 
needed  for  the  initial  implementation  of 
the  requirement  of  the  OCSLA  that 
interstate  pipelines  provide  open  access 
transportation  on  the  OCS.  Since  all 
existing  OCS  interstate  pipelines  were 
issued  Part  284,  Subpart  G  blanket 
transportation  certificates  in  Order  No. 
509,  and  now  have  rales  on  file  for 
ser\ice  under  those  certificates,  the 
regulations  being  removed  have  become 
superfluous.  Of  course,  as  stated  above, 
rany  new  OCS  interstate  pipeline  would 
be  required  to  pronde  open  access 
under  a  Part  284  blanket  transportation 
certificate  in  order  to  conform  to  the 
requirements  of  section  of  the  OCSL.\. 

B.  Abandonment  Authorization 

Section  284.303(cK3)  of  the 
regulations  was  promulgated  in  order  to 
give  additional  abandonment 
authorization  to  OCS  blanket  certificate 


holders.  This  additional  abandonment 
authority  was  needed  to  facilitate  the 
OCS  allocation  program.  Since  we  are 
removing  the  OCS  allocation  program 
from  the  regulations,  this  additional 
authority  is  no  longer  warranted. 
Therefore,  by  removing  §  284.303  (c)(3) 
from  the  regulations,  we  are  rescinding 
the  abandonment  authorization 
provided  to  OCS  pipelines. 

C.  Existing  Order  No.  509  Capacity 
Allocations 

HIOS  and  U-TOS  request  that  we 
clarify  and  confirm  that  capacity 
relinquishment  implemented  under  the 
Order  No.  509  regulations  remain 
authorized  despite  the  discontinuation 
of  those  regulations.  We  will  grant  the 
requests. 

In  Algonquin^2  the  Commission 
required  the  modification  of  all  pre- 
Order  No.  636  capacity  brokering, 
capacity  release,  and  upstream  pipeline 
capacity  assignment  programs  to  bring 
those  programs  into  conformance  with 
the  Order  No.  636  capacity  release 
program.  The  Algonquin  order  also 
adckessed  the  treatment  of  pre-existing 
capacity  assignments  and 
reassignments.  We  will  follow  the 
reasoning  expressed  in  that  order. 

Accormngly,  existing  Order  No.  509 
capacity  allocations  will  be  subsumed 
with  the  pertinent  pipeline's  new  Order 
No.  636  capacity  release  program.  The 
existing  Order  No.  509  capacity 
allocations  will  be  allowed  to  continue 
to  be  effective  for  the  term  agreed  upon 
between  the  parties.  However,  once  a 
pipelines's  Order  No.  636  capacity 
release  program  goes  into  effect,  the 
pipeline  must  post  notice  of  all 
preexisting  Order  No.  509  capacity 
allocations  on  its  electronic  bulletin 
board. 

C.  Termination  Date  for  Order  No.  509 
Capacity  Allocation  Programs 

HIOS  and  U-TOS  request  that  we 
establish  November  1, 1993,  as  the 
termination  date  for  the  Order  No.  509 
capacity  allocation  programs  in  order  to 
ensure  an  orderly  transition  between  the 
Order  No.  509  programs  and  the  Order 
No.  636  programs.  We  agree  that  a  date 
certain  should  be  established  for 
termination  so  that  there  is  no  break 
between  the  two  programs.  However,  it 
is  important  that  this  date  not  precede 
the  effective  date  of  the  tariff  filings 
establishing  the  Order  No.  636  capacity 
release  programs.  Otherwise,  a  gap  in 
time  would  occur  when  capacity 
releasing  could  not  be  performed  under 
any  program,  i.e.,  the  Order  No.  509 
program  would  have  been  terminated, 


)>Sup.Ti  acts  11. 


but  the  Order  No.  636  program  may  not 
have  become  effective  as  yet  for  the 
pertinent  pipeline. 

It  is  anticipated  that  most  interstate 
pipelines  will  have  effective  tariffs  with 
capacity  release  provisions  by 
November  1, 1993.  Since  the  effective 
date  of  this  rule  will  operate  to 
terminate  the  Order  No.  509  capacity 
allocation  programs,  we  will  establish 
November  1, 1993.  as  the  date  upon 
which  the  amendments  to  the 
regulations  contained  in  this  rule  will 
become  effective.  After  the  November  1 
date,  Capacity  allocations  must  be 
formulated  under  the  Order  No.  636 
programs.  However,  new  capacity 
allocations  may  be  made  under  tne 
Order  No.  509  capacity  allocation 
programs  until  that  time.  Further,  if  the 
November  1  effective  date  interferes 
with  ongoing  transactions  for  the  few 
pipeline  whose  Order  No.  636  tariffs 
become  effective  after  November  1.  the 
pipeline  may  notify  the  Commission 
and  request  appropriate  relief. 

D.  Individually  Certificated  (Part  157) 
Services 

Tennessee  states  that  its  difficulties 
with  the  Order  No.  509  capacity 
allocation  program,  which  ultimately 
resulted  in  the  court  remand  discussed 
above,  are  resolved  by  the  revisions  to 
the  regulations  proposed  in  the  NOPR 
"only  if  the  Commission  approves 
Tennessee's  proposed  procedure  for 
shippers  served  under  individually 
certificated  rate  schedules  to  convert  to 
Tennessee's  part  284  firm  transportation 
rate  schedule,  as  set  forth  in  Tennessee's 
restructuring  filing  in  Docket  No.  RS92- 
23."  Otherwise,  Tennessee  argues,  part 
157  services  (which  are  not  eligible  for 
Order  No.  636  capacity  release)  would 
remain  in  place  and  hinder  open-access 
transportation  on  the  OCS. 

It  appears  that  we  have  come  full 
circle  on  this  issue.  It  was  this  very 
concern  for  open-access  transportation 
on  the  OCS  (as  mandated  by  the 
OCSLA)  that  prompted  us  to  encourage 
the  abandonment  of  part  157  services 
where  necessary  to  facilitate  the  Order 
No.  509  capacity  allocation  program. 
Under  that  scenario,  once  the  part  157 
service  was  abandoned,  new  service 
would  be  provided  under  the  pipeline's 
part  284  blanket  transportation 
certificate  and  the  pipeline  would 
charge  its  part  284  rates  for  service. 
However,  Tennessee  balked  at  this 
approach  because  it  appeared  to  require 
a  pipeline  to  abandon  services  and  rates 
the  pipeline  might  prefer  to  retain. 
Therefore,  Tennessee  argued  to  the 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  that  we  have  no 
authority  to  require  and  unwilUng 
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pipeline  such  as  Tennessee  to  abandon 
a  certiHcated  service.  Unable  to  reach  a 
deflnitive  conclusion  based  on  the 
record  before  it,  the  court  remanded  the 
naatter  to  the  Commission  for  further 
review. 

Tisnnessee  now  argues  that  unless 
individually  certificated  services  are 
converted  to  part  284  service:  (1)  The 
potential  exists  for  discriminatory 
treatment  among  similarly  situated 
shipper*,  (2)  to  the  extent  that  the  costs 
of  part  157  service  have  been  rolled  into 
system-wide  costs,  the  part  157  shipper 
would  pay  general,  rolled-in  rates,  but 
would  not  receive  the  advantages  of  Part 
284  service,  (3)  Part  157  shippers  would 
escape  responsibility  for  their  fair  share 
of  Order  No.  636  transition  costs,  and 
(4)  merchants  serving  customers  with 
part  157  transportation  service  would  be 
able  to  command  higher  netback 
wellhead  prices  because  the 
transportation  cost  would  be  artificially 
lower.  We  need  not  address  these 
specific  assertions  directly  because  part 
157  services  may  be  converted  to  part 
2B4  services  only  upon  consent  of  the 
pipeline  and  its  customer.  Therefore,  we 
elKourage  Tennessee  to  negotiate 
directly  with  its  customers  to  encourage 
conversion  part  284  services  and 
thereby  avoid  the  potential  for  types  of 
abuses  Tennessee  perceives. 

]  Tennessee  argues  that  its  problems 
with  the  Order  No.  509  capacity 
allocation  program  are  resolved  only  if 
the  procedure  it  has  proposed  in  its 
restructuring  proceeding  is  approved  by 
the  Commission.  It  is  unclear  trom 
Tennessee's  request  for  rehearing  how 
the  Sf)ecific8  of  a  conversion  procedure 
undertaken  within  the  context  of  an 
Order  No.  636  restructuring  proceeding 
relate  to  the  rescission  of  the  Order  No. 
509  capacity  allocation  program. 
However,  this  is  not  a  matter 
appropriately  addressed  here.  Instead, 
the  specifics  of  the  conversion 
procedure  must  be,  and  currently  are 
being,  addressed  in  Tennessee's 
restructuring  docket. »3 

VII.  Environmental  Analysis 

The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  Commission  action  that  may 
have  a  signiHcant  adverse  effect  on  the 
human  environment."  The  Commission 


i>  See  Tennessee  Gas  Pipeline  Compsny,  64  FERC 
161.020  (1993).  In  that  order,  we  denied 
Tennessee's  request  that  it  be  allowed  to  require 
customers  to  convert  part  157  services  to  p«u1  284 
services.  Observance  of  that  directive  will  occur  in 
Taonessae's  subsequent  oomptiance  Tiling,  and  will 
be  addresaed  In  our  next  order  in  the  restructuring 
proceeding. 

1*  Order  No.  466,  Regulations  Implementing  the 
National  Environmental  Policy  Act,  52  FR  47897 


has  categorically  excluded  certain 
actions  from  these  requirements  as  not 
having  a  significant  effect  on  the  human 
environment.  The  action  taken  here  falls 
within  the  categorical  exemptions 
provided  in  the  Commission's 
regulations.  19  Therefore,  an 
environmental  assessment  is 
unnecessary  and  was  not  prepared  in 
this  proceeding. 

Vm.  Information  Collection 
Requirement 

Office  of  Management  and  Budget 
lOMB)  regulations  require  that  OMB 
approve  certain  information  and 
recordkeeping  requirements  imposed  by 
agency  rules.  The  information  collection 
requirements  in  this  rule  have  not 
changed  from  those  proposed  in  the 
Notice  of  Proposed  Rulemaking 
published  in  the  Federal  Register  on 
April  27,  1993  (58  FR  25583),  as 
corrected  on  May  11,  1993  (58  FR 
27691).  Therefore,  this  rule  does  not 
have  to  be  submitted  to  OMB  for  review. 
A  copy  will  be  sent  to  OMB  for 
informational  purf>oses  only. 

The  information  collection 
requirement  amended  by  this  order  is 
FERC-545,  Gas  Pipehne  Certificates: 
Ratfe  Change  (Non-Formal)  (1902-0154). 
The  information  collected  under  FERC- 
545  enables  the  Commission  to  carry  out 
its  legislative  mandate  and  regulatory 
responsibilities  under  the  OCSLA  and 
the  NGA.  Specifically,  the 
Commission's  Office  of  Pipeline  and 
Producer  Regulation  uses  the  data  to 
ensure  that  all  rates  and  charges  in 
proposed  tariff  sheets  are  )ust  and 
reasonable  in  light  of  the  transportation 
activities  authorized  for  OCS  pipelines. 

The  Commission  is  submitting 
notification  of  this  rule  to  OMB. 
Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the  Federal 
Energy  Regulatory  Commission,  941 
North  Capitol  Street.  NE.,  Washington. 
DC  20426  (Attention:  Michael  Miller, 
Information  Services  Division,  (202) 
208-1415).  Comments  on  the 
requirements  of  the  subject  order  may 
also  be  sent  to  the  Office  of  Information 
and  Regulatory  Affairs  at  OMB 
(Attention:  Desk  Officer  for  Federal 
Energy  Regulatory  Commission.  (202) 
395-6880). 

List  of  Subjects  18  CFR  Pari  284 

Continental  shelf,  Natural  gas. 
Reporting  and  recordkeeping 
requirements. 


(Dec  17,  1987).  FERC  SiaU.  *  Regs.  Preambiai 
1  30.783  (1987). 

»18CFR380.4(aK27). 


In  consideration  of  the  foregoing,  the 
Commission  amends  part  284,  chapter  I. 
title  18,  Code  of  Federal  Regulations,  as 
set  forth  below. 

PART  284-CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POLICY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

1.  The  authority  citation  for  part  284 
continues  to  read  as  follows: 

Authority:  15  U.S.C  717-717w,  3301- 
3432;  42  U.S  C  7101-7352;  43  U.S.C  1331- 
1356. 

2.  Section  284.303  is  revised  to  read 
as  follows: 

S  284.303    OCS  biwikat  certMcetM. 

Every  OCS  pipeline  (as  that  term  is 
defined  in  §  284.3C2(b))  is  required  to 
provide  open-access,  nondiscriminatory 
transportation  service  pursuant  to  a 
blanket  transportation  certificate  issued 
under  subpart  G  of  this  part. 

§§284.304  and  284.305    [RwnovMl] 

3.  Sections  284.304  and  284.305  are 
removed. 

By  the  Commission. 
Loia  D.  Cashell, 
Secretary. 

|FR  Doc.  93-24925  Filed  10-8-93.  8:45  ami 
muma  cooc  tn7-0t-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Admlniatratlon 
23  CFR  Part  650 
[FHWA  Docket  Na  92-25] 

RIN  212S-AO01 

National  bridge  Irtspactlon  Starvdarda 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Final  rule. 

summary:  The  FHWA  is  adopting,  as 
final,  a  current  interim  final  rule  that 
specifies  a  maximum  frequency  at 
which  highway  bridges  must  be 
inspected  under  the  National  Bridge 
Inspection  Standards  (NBIS).  This  final 
rule  establishes  4  years  as  the  maximum 
period  between  inspections.  However, 
States  must  inspect  bridges  at  intervals 
not  to  exceed  2  years  unless  the  FHWA 
grants  an  exemption.  The  NBIS 
regulation  permits  an  exemption  from 
the  2-year  inspection  frequency  for 
certain  types  or  groups  of  bridges  where 
past  inspection  reports  and  favorable 
experience  and  analysis  justify  the 
increased  interval  of  inspection.  A  State 
proposing  to  ins[>ect  some  bridges  at 
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intenals  exceeding  2  years  must  submit 
a  detailed  proposal  and  supporting  data 
10  the  FHVVA  for  approval.  In  such 
cases,  the  inten'al  between  inspections 
would  be  determined  on  the  basis  of  the 
State's  proposal  and  supporting  data, 
but  is  not  to  exceed  4  years. 

DATES:  This  regulation  is  effective 
October  12. 1993. 

FOfl  FURTHER  INFORMATION  CONTACT:  Mr. 
David  H.  Densmore,  Bridge  Management 
Branch,  Bridge  Division,  Office  of 
Engmeering.  (202)  366-4617;  or  Ms. 
\'ivian  Philbin,  Office  of  Chief  Counsel. 
(202)  366-0780.  Federal  Highway 
Administration.  400  Seventh  Street, 
S\V..  Washington.  DC  20590.  Office 
hours  are  from  7:45  am  to  4:15  p.m.. 
e.t.,  Monday  through  Friday,  except 
legal  Federal  holidays 

SUPPLEMENTARY  INFORMATION:  The  NBIS 
for  bridges  on  all  pubUc  roads  are  set 
forth  in  23  CFR  part  650.  subpart  C. 
Section  650.305  specifies  the  frequency 
at  which  bridges  must  be  inspected. 
Under  §  650.305(a).  the  normal 
maximum  interval  between  inspection 
is  2  years.  The  FHWA's  rulemaking  of 
August  26, 1988  (53  FR  32611).  added 
provisions  for  varying  from  this  normal 
frequency  for  certain  types  or  groups  of 
bridges.  Section  650.305(b)  requires 
more  frequent  inspection  than  at  2-year 
intervals  for  certain  types  and  groups  of 
bridges  which,  because  of  such  factors 
as  age,  traffic  characteristics,  state  of 
maintenance,  or  known  deficiencies, 
require  closer  monitoring.  Section 
650.305(c)  permits  the  maximum 
interval  between  inspections  to  exceed 
2  years  for  certain  types  or  groups  of 
bridges  where  past  inspection  reports 
and  favorable  experience  and  analysis 
justify  the  increased  interval  of 
mspection.  If  a  State  proposes  to  inspect 
some  bridges  at  greater  than  the 
specified  2-year  interval,  the  State  must 
submit  a  detailed  proposal  and 
supporting  data  to  the  FKVVA,  and 
obtain  FHWA  approval.  Although  the 
preamble  to  the  1988  rulemaking 
suggested  a  maximum  of  4  years 
between  Inspections,  the  rule  itself  did 
not  estabUsh  a  maximum  interval.  The 
FHWA's  November  9. 1992.  interim 
final  rule  (57  FR  53278)  requested 
comments  on  an  amendment  to 
§  650.305(c)  that  specified,  effective 
December  9, 1992.  that  4  years  is  the 
maximum  interval  between  inspections. 
This  action  was  taken  in  response  to  the 
decision  in  Center  for  Auto  Safety  v. 
FmVA.  956  F.2d  309  (D.C.  Cir.  1992).  in 
which  the  U.S.  Court  of  Appeals  for  the 
D.C.  Circmt  ruled  that  the  current 
regulation  was  not  valid  because  it 
failed  to  "establish"  any  "maximum 


time  period  between  inspections"  as 
required  by  23  U.S.C.  151(b)(2). 

Discussion  of  Comments 

Eight  commenters  responded  to  the 
rulemaking.  Comments  were  received 
from  5  State  Departments  of 
Transportation.  1  consulting  firm  that 
performs  bridge  inspections,  and  2 
safety  groups. 

Two  safety  groups,  the  Advocates  for 
Highway  and  Auto  Safety  (Advocates), 
and  the  Center  for  Auto  Safety  (CAS),  in 
letters  to  the  Federal  Highway 
Administrator,  opposed  the  rulemaking. 
These  letters  were  added  to  the  FHWA 
docket.  The  Advocates  and  the  CAS 
subsequently  submitted  separate 
comments  directly  to  the  docket. 

Comment  1 

Comments  from  the  State 
Departments  of  Transportation  and  the 
consulting  firm  supported  the 
rulemaking.  One  State  that  had  obtained 
approval  from  the  FHWA  for  inspecting 
some  527  bridges  at  4-year  intervals 
indicated  that  its  experience  reinforced 
its  belief  that  the  4-year  maximum 
interval  is  adequate  for  certain  bridges. 
Two  States  that  have  not  appUed  for  an 
exemption  to  the  2-year  inspection 
interval  under  §  650.305(c)  Indicated 
that  they  may  take  advantage  of  the 
provision  as  bridge  management 
systems  are  implemented.  Two  other 
States  indicated  that  the  flexibility 
provided  by  the  rule  should  permit 
them  to  better  direct  their  financial  and 
personnel  resources.  One  State 
suggested  a  need  for  more  specific 
guidelines  for  selecting  candidate 
bridges  for  inspection  intervals  longer 
than  2  years,  and  one  State  suggested 
changes  to  the  current  guidelines. 

Response 

The  ciurent  guidelines  for  selecting 
candidate  bridge  projects  are  contained 
in  the  FHWA's  September  16, 1988, 
Technical  Advisory  T  5140.21. 
Paragraph  5a(l)  identifies  classes  of 
bridges  that,  in  general,  would  be 
excluded  from  consideration  for 
inspection  intervals  longer  than  2  years. 
Bridges  that  are  outside  of  the  excluded 
classes  could  become  candidates  for 
inspection  at  intervals  exceeding  2  years 
but  not  exceeding  4  years  under  the 
appUcation  process.  The  FHWA  has  no 
plans  to  modify  the  current  guidelines 
for  selecting  candidate  bridge  projects. 

Comment  2 

The  consulting  firm  indicated  that 
there  are  cases  where,  in  its  judgment, 
it  is  not  necessary  to  inspect  at  2-year 
intervals.  Several  examples  were  given. 
The  firm  suggested  that  some  agency  at 


the  State  level  should  be  allowed  to 
establish  criteria  for  extension  of 
inspection  intervals  on  niral  bridges. 

Response 

Section  650.305(c)  does  not  extend 
the  authority  to  the  States  to  approve 
inspections  at  intervals  greater  than  2 
years.  Under  §650. 305(c)  a  State  may 
develop  and  submit  to  the  FHWA 
proposed  criteria  and  supporting  data 
for  extending  inspection  intervals. 

Comment  3 

The  Advocates  and  the  CAS  urged  the 
FHWA  not  to  proceed  with  a  final  rule 
prior  to  receipt  of  full  public  comment. 
The  Advocates  cited  increased  funding 
under  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA).  Public  Uw  102-240. 105  Stat. 
1914,  and  the  current  emphasis  on 
maintaining  cost-effective  programs  as 
reasons  not  to  proceed.  The  Advocates 
also  commented  that  providing  an 
opportunity  for  comment  subsequent  to 
the  issuance  of  an  interim  final  rule 
violates  the  notice  and  comment 
requirements  appUcable  to  informal 
rulemaking.  The  group  indicated  that  it 
was  not  afforded  the  opportunity  to 
comment  on  the  original  rulemaking 
because  it  was  not  in  existence  at  that 
time  (1987). 

Response 

As  stated  in  the  preamble  to  the 
November  9, 1992,  interim  final  rule, 
the  FHWA  decided  to  amend  the  bridge 
regulation  through  an  interim  final  rule 
v\rithout  further  prior  notice  and 
additional  opportunity  for  comment 
because  inspection  frequency  was  the 
subject  of  public  comment  in  an  earlier 
rulemaking.  A  60-day  comment  period 
was  also  provided  in  the  interim  final 
rule  published  on  November  9, 1992. 

Comment  4 

The  Advocates  commented  that 
lengthening  the  time  between 
inspections  will  increase  the  cost  of 
bridge  work  when  it  is  undertaken. 

Response 

The  FHWA  disagrees  with  the 
comment.  Bridge  maintenance  and 
repair  costs  would  not  be  affected  since 
eligible  bridges  would,  in  general,  not 
require  special  or  preventive 
maintenance  in  the  timeframe  between 
inspections. 

Comment  5 

The  Advocates  commented  that  the 
FHWA's  exemption  criteria  should 
consider  the  importance  of  a  bridge  to 
the  surroimding  community  and  the 
length  of  detour  routes. 


Hesponse 

|. 

Bridge  importance  is  not  listed  in  the 
exemption  criteria  (Paragraph  5a  of  the 
FHWA's  September  16. 1988.  Technical 
Advisory  T  5140.21  on  Revisions  to  the 
National  Bridge  Inspection  Standards 
(NBIS))  because  the  goal  of  the  NBIS  is 
to  assure  the  proper  safety  inspection  of 
all  bridges.  Exemptions  are  not 
permitted  where  structural  reliability  is 
an  issue,  irrespective  of  the  bridge's 
location  or  perceived  importance. 

Comment  6 

The  Advocates  commented 
concerning  the  need,  in  its  view,  for  the 
States  to  report  on  how  they  are 
redirecting  inspection  resources  as  a 
result  of  using  longer  inspection 
intervals  on  some  bridges. 

Response 

Several  States  have  indicated  that  the 
provisions  of  §  650.305(c)  would  enable 
them  to  use  their  inspection  resources 
more  effectively.  However,  the  FHVVA 
has  no  plans  to  require  States  to  tfack 
and  report  how  bridge  inspection 
resources  are  being  used.  The  FHVVA 
believes  that  this  would  divert  needed 
resources  to  accounting  exercises  and 
report  writing  without  a  concomitant 
safety  benefit.  Also,  changes  in 
inspection  and  reporting  practices  that 
are  taking  place  as  a  result  of  bridge 
management  systems  would  frustrate 
any  attempt  to  track  and  compare 
current  and  historical  inspection  efforts. 

Comment  7 

The  Advocates  commented  that  there 
should  be  separate  State  reporting  of  the 
conditions  of  bridges  inspected  on  4- 
year  intervals,  and  criteria  governing  the 
circumstances  under  which  a  bridge 
must  be  returned  to  a  2-year  inspection 
interval. 

Response 

The  condition  of  bridges  that  are 
permitted  to  be  inspected  at  intervals 
exceeding  two  years  are  reported  to  the 
FHVVA  in  a  manner  that  permits 
separate  review  whenever  desired.  To 
qualify  for  an  inspection  interval 
exceeding  two  years,  a  bridge  must  meet 
criteria  approved  by  the  FHVVA.  These 
criteria  are  approved  on  the  basis  of  the 
State's  detailed  proposal  and  supporting 
data  which  must  be  provided  to  the 
FHVVA  at  the  time  of  application.  If.  as 
a  result  of  an  inspection,  a  bridge  no 
longer  meets  the  approved  criteria,  it 
must  be  returned  to  an  appropriate 
inspection  interval  not  to  exceed  2 
years. 


Comment  8 

The  CAS  urged  the  FHWA  to 
reconsider  and  withdraw  the  interim 
final  rule  in  the  light  of  the  agency's 
1983  benefit/cost  analysis  that,  the  CAS 
suggests,  supports  the  universal 
application  of  a  2-year  inspection  rule. 

Response 

The  conclusion  that  the  FHWA's  1983 
benefit/cost  analysis  supports  the 
uni%'ersal  application  of  a  2-year 
inspection  rule  is  not  accurate.  The 
1983  cost  analysis  provided  a  rough 
estimate  of  the  benefits  to  the  public 
from  application  of  the  NBIS.  It  has  no 
direct  bearing  on  this  rulemaking  action 
since  it  did  not  evaluate  the  benefits  and 
costs  of  altered  inspection  frequencies. 

Comment  9 

The  CAS  commented  that  the  FHVVA 
has  not  supplied  a  viable  benefit/cost 
analysis  that  supports  the  interim  final 
rule.  i.e..  estimated  the  cost  to  society 
for  increasing  the  inspection  interval, 
either  in  economic  terms  or  in  increased 
injuries  or  fatalities.  CAS  also 
commented  that  the  FHWA  has  not 
explained  how  the  use  of  inspection 
resources  would,  in  fact,  be 
redistributed  as  a  result  of  the  granting 
of  4  year  inspection  intervals.  It 
expressed  concern  that  resources  now 
spent  on  inspection  may  no  longer  be 
used  for  bridge  inspection. 

Response 

The  FHWA  stated  its  conclusions 
with  regard  to  the  effects  on  public 
safety  in  the  preamble  to  the  November 
9,  1992,  rulemaking.  Permitting  up  to  a 
4-year  interval  between  inspections 
under  the  exemption  process  outlined 
will  not  present  a  risk  to  public  safety. 
57  FR  53278.  53281.  Changes  in  the  cost 
of  inspection  will  depend  on  the  extent 
to  which  States  utiUze  the  §  650.305(c) 
exemption  provision  and  how  they 
choose  to  redistribute  those  resources. 
As  previously  noted.  State  comments 
indicate  that  the  added  flexibility  would 
permit  them  to  better  direct  these 
resources. 

Comment  10 

The  CAS  commented  that  in  issuing 
an  interim  final  rule  in  advance  of 
public  comment  the  FHWA  has 
proceeded  on  a  predetermined  course,  is 
relying  on  a  stale  docket,  and  is  relying 
heavily  on  new  information  that  has  not 
been  examined  or  explained  by  the 
agency. 

Response 

The  FHWA's  decision  to  proceed  in 
issuing  the  interim  final  rule  is  well 
supported  by  the  information  available 


on  bridge  deterioration  rates  and  by 
public  comment.  The  1988  rulemaking 
on  frequency  of  inspection  was  based  on 
extensive  review  and  evaluation  of  the 
available  information  which  included 
the  views  of  46  commenters  and  several 
studies.  Studies  that  were  examined  by 
the  FHWA  in  connection  with  the  1988 
rulemaking  are  identified  in  the 
November  9, 1992.  rulemaking 
preamble.  Several  studies  that  were 
published  since  1988  are  also  listed. 
The  FHWA  relied  on  the  information 
that  was  published  prior  to  1988  as  the 
basis  for  its  interim  rule.  Studies  which 
were  pubhshed  since  1988  were 
identified  to  provide  an  up-to-date  list 
of  relevant  information  and  to  dooiment 
the  administrative  record  as  to  the 
information  which  the  FHWA  has 
examined  as  a  part  of  the  rulemaking. 
The  studies  published  since  1988 
corroborate  the  findings  of  earlier 
studies  and  they  fully  support  the 
determinations  of  the  1988  rulemaking. 
This  rulemaking  action  is  based  on  all 
information  cited  in  FHWA's 
rulemaking  of  August  26. 1988.  of 
November  9, 1992,  and  on  an  analysis 
of  the  comments  that  were  received  in 
response  to  the  November  9, 1992. 
rulemaking  and  summarized  herein. 

Comment  1 1 

The  CAS  commented  that  the  FHWA 
has  made  no  attempt  to  provide  current 
data  or  analysis  of  the  experience  of  the 
States  that  have  been  operating  under  a 
4-year  inspection  frequency  in  support 
of  the  rulemaking. 

Response 

The  time  that  elapsed  between  the 
first  FHWA  approvals  to  inspect  some 
bridges  at  intervals  exceeding  2  years. 
and  the  time  those  approvals  were 
withdrawn,  was  insufficient  for  the 
States  to  gain  much  experience  in 
operating  under  a  4-year  inspection 
frequency.  The  earUest  FHWA  approval 
date  was  August  22. 1990;  withdrawal 
of  all  approvals  took  place  on  May  8. 
1992.  following  the  appellate  court's 
remand  of  the  1988  rulemaking  to  the 
FHWA  for  further  proceedings. 
Accordingly,  there  is  no  meaningful 
data  regarding  any  experience  with  a  4- 
year  inspection  interval. 

Comment  12 

The  CAS  indicated  concern  that  the 
appellate  court  opinion  in  Center  for 
Auto  Safety  V.  FHWA.  concerning  the 
non-applicability  of  §  650.305(a)  to 
underwater  bridge  members,  leaves  the 
Impression  that  the  underwater  portion 
of  bridge  supports  are  not  a  jsart  of  the 
bridge  inspection  program.  The  CAS 
suggests  that  the  FHWA  amend  the 
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definition  of  "bridge."  in  §650.301  to 
undo  this  impression. 

Response 

The  FHWA  believes  that  the  decision 
in  Center  for  Auto  Safety  v.  FHWA  in 
upholding  §  650.303(e)(2)  leaves  no 
doubt  that  underwater  members, 
inspected  under  650.303(e)(2).  remain 
part  of  the  national  bridge  inspection 
program,  regardless  of  how  the  term 
"bridge"  is  defined  in  §650.301. 

In  1988.  the  FHWA  recognized  a  need 
for  specific  requirements  for  underwater 
inspections,  but  because  these 
inspections  were  not  the  general 
practice  in  most  States,  the  FHWA 
lacked  suf&cient  historical  data  to 
determine  an  appropriate  maximum 
inspection  interval.  Lacking  factual 
data,  the  FHWA  drew  from  the 
collective  expertise  and  judgment  of 
professional  bridge,  hydraulic,  and 
geotechnical  engineers  by  adopting  the 
5 -year  standard  set  forth  in  relevant 
guidelines  established  b}'  the  American 
Association  of  State  Highway  and 
Transportation  Officials  as  the 
maximum  interval  between  underwater 
inspections. 

The  appellate  court  declined  to  find, 
as  CAS  argued  it  should,  that  the 
FHWA's  action  in  adopting  this  5-year 
standard  was  arbitrary  and  capricious 
and  constituted  a  relaxation  of  prior 
standards.  (CAS  claimed  §  650.305(a) 
abeady  required  underwater  members 
to  be  inspected  every  2  years).  The 
appellate  court  found  that  this  reliance 
on  policy  considerations  in  the  absence 
of  factual  data  was  justified  and  it 
upheld  §  650.303(e)(2)  against  CAS' 
challenge  that  the  agency  acted 
arbitrarily  and  capriciously  in 
establishing  the  5-year  standard. 

With  the  addition  of  §  650.303(e)(2)  to 
the  ^4£IS  in  1988,  and  the  court's  action 
upholding  this  section,  the  FHWA 
believes  there  is  no  need  for  further 
clarification  on  the  issue  of  whether 
underwater  bridge  supports  are 
included  in  the  bridge  insf)ection 
program,  such  as  an  amendment  to 
§650.301. 

Based  on  its  analysis  of  all  the 
comments  received  and  the  various - 
studies  cited  above,  and  for  the  reasons 
discussed  above  and  in  the  preamble  to 
the  November  9.  1992.  interim  final 
rule,  the  FHWA  concludes  that 
establishing  a  4-year  maximum  interval 
between  inspections  under  §  650.305  is 
warranted. 


Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

The  FHWA  has  determined  that  this 
document  does  not  pontain  a  major  rule 
under  Exscutivs  Order  12291  or  a 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  It  is 
anticipated  that  the  economic  impact  of 
this  rulemaking  will  be  minimal. 
Therefore,  a  full  regulatory  evaluation  is 
not  required. 

This  final  rule  is  made  effective  upon 
publication.  As  a  matter  of  law.  the 
interim  final  rule  on  the  frequency  of 
bridge  inspections  has  been  in  effect 
since  December  9. 1992.  This  final  rule 
makes  no  changes  on  that  interim  final 
rule  and  merely  informs  the  public  that 
the  interim  final  rule  remains 
unchanged.  Therefore,  the  FHWA  finds 
that  good  cause  exists  to  dispense  with 
the  30-day  delay  on  the  effective  date 
normally  required  under  5  U.S.C. 
553(d). 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  601-612).  the 
agency  has  evaluated  the  effects  of  this 
rule  on  small  entities.  This  rule  would 
affect  State  and  local  governmental 
entities  responsible  for  bridge 
inspection  activities.  This  rule  provides 
such  governmental  entities  with 
flexibility  to  extend  the  period  between 
bridge  inspections  subject  to  stringent 
conditions  and  FHWA  approval.  The 
FHWA  believes  that  the  increased 
inspection  period  permitted  by  this  rule 
would  be  available  for  a  very  limited 
number  of  bridges  nationwide,  and  that 
relatively  few  governmental  entities  will 
be  affected.  Based  on  the  evaluation,  the 
FHWA  certifies  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  final  rule  does  not  ha\-B  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Executive  Order  12372 
(Intergovernmental  Review] 

Catalog  of  Federal  and  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consuhation  on 


Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  a  collection 
of  information  requirement  for  purposes 
of  the  Paperwork  Reduction  Act  of  1980. 
(44  U.S.C.  3501-3520) 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  section 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.]  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  munber 
(RDM)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Services  Center  publishes 
the  Unified  Agenda  in  Apnl  and 
October  of  each  year  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  a[SvhfKU  in  23  CFR  Part  650 

Bridges,  Highways  and  roads.  Grant 
programs — transportation.  Reporting 
and  recordkeeping  requirements. 

Issued  on:  October  1. 1993 
Rodney  E.  Slstar. 
Federal  High*my  Administrator. 

In  consideration  of  the  foregoing  and 
under  the  authority  of  23  U.S.C.  315.  the 
interim  rule  amending  23  CFR  part  650. 
subpart  C.  which  was  published  at  57 
FR  53278.  November  9. 1992,  is  adopted 
as  final  without  change. 

(FR  Doc.  93-24B82  filed  10-&-g3:  8:45  am] 

HUJMG  COD€  4810-23-«> 

DEPARTMENT  OF  THE  INTERIOfl 

Offlct  of  Surface  Mining  Reclamation 
and  Enforcamant 

30  CFR  Part  946 

Virginia  Regulatory  Program; 
Ravegetation  Standarda  for  Succeaa, 
Roada,  Impoundmanta  and  Slltatlon 
Structurea,  Prime  Farmland,  Coal 
Preparation  Plants,  and  Incidental  Coal 
Extraction  Exemption;  Correction 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations 
which  were  published  on  Tuesday.  July 
7, 1992.  (57  FR  29788-29794).  The 
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regulations  reflect  the  approval  by  OSM 
of  amendments  to  Virginia's  Permanent 
Regulatory  Program. 

EFFECTIVE  DATE:  July  7.  1992. 

FOn  FURTHER  WFGRMATKJN  COffTACT:  Mr. 
Robert  A.  Penn,  Director,  Big  Stone  Gap 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  P.O. 
Drawer  1217,  Powell  Valley  Square 
Shopping  Center,  Room  220,  Big  Stone 
Gap.  Virginia  24219;  Telephone  (703) 
523-4303. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  affect  the 
permanent  program  performance 
standards  for  surface  and  underground 
mining  activities  as  set  forth  in  the 
Virginia  Regulatory  Program  at  §  480- 
03-19.816.116  and  §480-03- 
19.817.116. 

Need  for  Correction 

As  published  at  47  FR  29792-29794. 
30  CFR  946.15{ff)  failed  to  contain 
references  to  two  sections  of  the 
Virginia  Regulatory  Program  which 
were  approved  by  OSM,  as  discussed  in 
Finding  ni.B.l  at  57  FR  29790. 

List  of  Subjects  in  30  CFR  Part  946 

Intergovernmental  relations,  surface 
mining,  underground  mining. 

Dated:  October  4. 1993. 

Cu-i  C.  Qon. 

Assistant  Director.  Eastern  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30.  chapter  Vll. 
subchapter  T,  part  946  of  the  Code  of 
Federal  Regulations  is  corrected  by 
making  the  following  correcting 
amendments: 

PART  946— VIRGINIA 

1.  The  authority  citation  for  part  946 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  ot.  seq. 

2.  In  S  946.15(f!).  the  following 
sections  of  the  Virginia  Permanent 
Ragulatory  Program  are  added  in 
numerical  order  to  read  as  follows: 

IM6.1S    Approval  of  regulatory  program 
•mendmants. 


Activities;  Revegetation:  Standards  for 
Success. 


(fO*  •  • 

§  480-03-19.816. 116(b)(3)(v)(C) 

*  *   •  Permanent  Program  Performance 
Standards-Surface  Mining  Activities; 
Revegetation:  Standards  for  Success. 

§  480-03-19.817.116(b)(3)(iv)(C) 

•  *   •  Permanent  Program  Performance 
Standards-Underground  Mining 


(FR  Doc.  93-24797  Filed  10-6-93;  8:45  ami 

MLUNQ  CODE  4310-M-M 

DEPARTMErfT  OF  DEFENSE 

Office  of  the  Secretary  » 

32  CFR  Parties 

[DoD  DIractlva  3025.1] 

Military  Support  to  Civil  Authoritlea 
(IMSCA) 

AGENCY:  Office  of  the  Secretary  of 
Defense.  DoD. 
ACTION:  Final  rule. 

SUMMARY:  This  part  consolidates  all 

Eolicy  and  responsibilities  previously 
nown  as  "Military  Assistance  to  Civil 
Authorities  (MACA),"  which  applies  to 
disaster-related  civil  emergencies  within 
the  United  States,  its  territories,  and 
possessions,  with  those  related  to 
attacks  on  the  United  States,  which 
previously  were  known  as  "MiUtary 
Supjjort  to  Civil  Defense  (MSCD)."  This 
provision  guides  Etepartment  of  Defense 
cooperation  with  Federal  Emergency 
Management  Agency  (FEMA)  for 
response  to  major  disasters  or 
emergencies  in  accordance  with  the 
Stafford  Act.  and  for  support  to  Federal 
or  State  civil  defense  programs  under 
the  authority  of  the  Federal  Civil 
Defense  Act.  It  continues  the  use  of  DoD 
Regional  Military  Emergency 
Coordinator  (RKffiC)  teams,  to  facilitate 
planning  with  civil  agencies  and 
response  to  any  national  security 
emergency.  The  Secretary  of  Army  is 
designated  as  the  DoD  Executive  Agent 
for  MSCA. 

EFFECTIVE  DATE:  This  rule  is  effective 
January  15,  1993. 

FOR  FURTHER  INFORMATTON  CONTACT:  M. 
Alston.  (703)  697-5454. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291.  "Federal 
Regulation 

It  has  been  determined  that  32  CFR 
part  185  is  not  a  major  rule.  The  rule  is 
a  regulation  issued  with  respect  to  a 
military  function  of  the  United  States. 

The  rule  does  not: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more. 

(2)  Cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions;  or 

(3)  Have  a  significant  adverse  effect 
on  competition,  employment. 


investment,  productivity,  or 
innovation." 

Public  Law  96-354.  "Regulator; 
Flexibility  Act 

It  has  been  certified  that  this  rule  is 
not  subject  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601)  because  the  rule  is  a 
regulation  issued  with  respect  to  a 
military  function  of  the  United  Slates. 
The  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  primary 
effect  of  the  rule  is  the  consoUdation  of 
military  policy  and  responsibiUties  as 
they  apply  to  disaster-related  civil 
emergencies,  civil  defense  programs  and 
national  security  emergencies  within 
the  United  States.  The  rule  guides 
Department  of  Defense  cooperation  with 
the  Federal  Emergency  Management 
Agency  (FEMA)  and  facihtates  planning 
with  civil  agencies." 

Public  Law  96-511,  "Paperwork 
Reduction  Act 

It  has  been  certified  that  32  CFR  part 
185  does  not  impose  any  reporting  or 
record  keeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520)." 

List  of  Subjects  in  32  CFR  Part  185 

Armed  forces,  Qvil  defense. 
Accordingly,  32  CFR  part  185  is 
revised  to  read  as  follows: 

PART  185— MILITARY  SUPPORT  TO 
CIVIL  AUTHORITIES  (MSCA) 

185.1  Purpose. 

185.2  Applicability  and  scope. 

185.3  Definitions. 

185.4  Policy. 

185.5  Responsibilibes. 

185.6  Information  requirements. 
Authority:  50  U.S.C.  2251,  as  amended; 

E.G.  12148.  3  CFR  1979  Comp.  p.  412. 

f  185.1    Purpoa*. 

This  part; 

(a)  Consolidates  all  policy  and 
responsibilities  previously  known  as 
"Military  Assistance  to  Civil  Authorities 
(MACA)."  applicable  to  disaster-related 
dvil  emergencies  within  the  United 
States,  its  territories,  and  possessions 
under  DoD  Directive  3025.1 1  with  those 
related  to  attacks  on  the  United  States, 
which  previously  were  known  as 
"Military  Support  to  Qvil  Defense 
(MSCD)"  under  DoD  Directive  3025.10.J 

(b)  Provides  for  continuation  of  the 
DoD  Regional  Mihtary  Emergency 


■  The  May  23,  19«0  adiUoD  of  tbi*  Dlractlv*  hu 
I  canceled  by  DoD  Directive  302S.1  dated 
January  IS,  1993. 

•  Canceled  by  DoO  Directive  3023.1.  dated 
lanuary  IS,  1993. 
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Coordinator  (RMEC)  teams,  previously 
developed  under  DoD  Directive 
5030.45  3.  to  facilitate  peacetime 
planning  for  MSCA  and  to  provide 
tramed  teams  of  DoD  liaison  personnel 
to  represent  essential  DoD  Components, 
as  appropriate,  for  response  to  any 
national  security  emeigfency. 

(c)  Constitutes  a  single  system  for 
MSC.\,  by  vfhich  DoD  Components  (as 
defined  in  §  185.2)  shall  plan  for,  and 
respond  to,  requests  from  civil 
government  agencies  for  military 
support  in  dealing  with  the  actual  or 
anticipated  consequences  of  civil 
emergencies  requiring  Federal  response, 
or  attacks,  including  national  security 
emergencies  as  defined  in  E.O.  12656, 
53  FR  47491.  3  CFR  1988  Comp.,  p.  585. 

(d)  States  the  pohcy  and 
responsibilities  by  which  the 
Department  of  Defense  responds  to 
major  disasters  or  emergencies  in 
accordance  with  the  Stafford  Act,  as 
amended,  and  supports  the  national 
civil  defense  policy  and  Federal  or  State 
civil  defense  programs,  in  cooperation 
with  the  Federal  Emergency 
Management  Agency  (FEMA),  under  the 
authority  of  The  Federal  Civil  Defense 
Act  of  1950. 

(e)  Designates  the  Secretary  of  the 
Army  as  the  DoD  Executive  Agent  for 
MSCA. 

(fl  Authorizes  the  publication  of  DoD 
3025. 1-M.  "DoD  Manual  for  Civil 
Emergencies."  consistent  with  DoD 
5025.  l^ki.* 

§  1 85,2    Applicability  and  teop*. 

This  part: 

(a)  Applies  to  the  Office  of  the 
Secretary  of  Defense,  the  Military 
Departments,  the  Chairman  of  the  Joint 
Chiefs  of  Staff  and  the  Joint  Staff,  the 
Unified  and  Specified  Commands,  the 
Inspector  General  of  the  Department  of 
Defense,  the  Defense  Agencies,  and  the 
DoD  Field  Activities  (hereafter  referred 
to  collectively  as  "the  DoD 
Components").  The  terra  "Military 
Senices,"  as  used  herein,  refers  to  the 
Army,  the  Navy,  the  Air  Force,  the 
Marine  Corps,  and  the  Coast  Guard 
(when  It  is  operating,  or  planning  for 
operations,  as  a  Service  in  the  Navj'). 

(b)  Shall  govern  MSCA  activities  of  all 
DoD  Components  in  the  50  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  U.S. 
territories  and  possessions. 

(c)  Does  not  apply  to  foreign  disasters 
cox-eredty  DoD  Directive  5100.46. 

,(d)  Focxises  on  the  assignment  and 
allocation  of  DoD  resources  to  support 


I  S«e footnote  2  to  §l8S.l(a) 

*  Copies  may  be  obtained,  at  cost,  iioni  the 
Nauonal  Terhnlral  Information  Service.  5285  Port 
Royal  Road.  Spnagfield,  VA  22tei. 


civilian  authorities  during  dvil 
emergencies  arising  during  peace,  war, 
or  transition  to  war. 

(e)  Does  not  integrate  contingency  war 
planning  as  a  subelement  of  MSCA.  and 
does  not  relieve  the  Chairman  of  the 
Joint  Chiefs  of  Staff  of  his  authority  to 
supervise  contingency  planning. 

ff)  Does  not  include  military  support 
to  civil  law  enforcement.  (See 
§  185.4(b).) 

§185.3    Definitions. 

Attack.  Any  attack  or  series  of  attacks 
by  an  enemy  of  the  United  States 
causing,  or  that  may  cause,  substantial 
damage  or  injury  to  civilian  property  or 
persons  in  the  United  States  (or  its 
territories)  in  any  manner,  by  sabotage 
or  by  the  use  of  bombs,  shellfire,  or 
nuclear,  radiological,  chemical, 
bacteriological,  or  biological  means,  or 
other  weapons  or  processes  (Federal 
Civil  Defense  Act  of  1950). 

Ci\il  defense.  All  those  activities  and 
measures  designed  or  undertaken  to: 

(1)  Minimize  the  effects  upon  the 
civilian  population  caused,  or  that 
would  be  caused,  by  an  attack  upon  the 
United  States  or  by  a  natural  or 
technoloeical  disaster; 

(2)  Deal  with  the  immediate 
emergency  conditions  that  would  be 
created  by  any  such  attack  or  natural  or 
technological  disaster;  and 

(3)  Effectuate  emergency  repairs  to,  or 
the  emergency  restoration  of,  vital 
utilities  and  faciUties  destroyed  or 
damaged  by  any  such  attack  or  natural 
or  technological  disaster. 

Civil  disturbances.  Group  acts  of 
violence  and  disorders  prejudicial  to 
public  law  and  order  within  the  50 
States.  District  of  Columbia, 
Commonwealth  of  Puerto  Rico,  U.S. 
possessions  and  territories,  or  any 
political  subdivision  thereof.  The  term 
civil  disturbance  includes  all  domestic 
conditions  requiring  the  use  of  Federal 
Armed  Forces,  as  more  specifically 
defined  in  DoD  Directive  3025. 12.» 

Civj7  emergency.  Any  natural  or 
manmade  disaster  or  emergency  that 
causes  or  conoid  cause  substantial  harm 
to  the  population  or  infrastructure.  This 
term  can  include  a  "major  disaster"  or 
"emergency."  as  diose  terms  are  defined 
in  the  Stafford  Act,  as  amended,  as  well 
as  consequences  of  an  attack  or  a 
national  secnrity  emergency.  Under  42 
U.S.C.  5121.  the  terms  "major  disaster" 
and  "emergency"  are  defined 
substantially  by  action  of  the  President 
in  declaring  that  extant  circumstances 
and  risks  justify  his  implementation  of 
the  legal  powers  provided  by  those 
statutes. 


•  See  footnote  •  to  i  ISS-Kf). 


Civil  emergency  preparedness.  The 
non-military  actions  taken  by  Federal 
agencies,  the  private  sector,  and 
individual  citizens  to  meet  essential 
human  needs,  to  support  the  military 
effort,  to  ensure  continuity  of  Federal 
authority  at  national  and  regional  levels, 
and  to  ensure  survival  as  a  free  and 
independent  nation  imder  all 
emergency  conditions,  including  a 
national  emergency  caused  by 
threatened  or  actual  attack  on  the 
United  States. 

Civil  government  resources.  Civil 
resources  owned  by.  controlled  by,  or 
under  the  jurisdiction  of  civilian 
agencies  of  the  U.S  Government,  or  of 
State  and  local  government  agencies. 

Civil  resources.  Resources  that 
normally  are  not  controlled  by  the 
Government,  including  workforce,  food 
and  water,  health  resources,  industrial 
production,  housing  and  construction, 
telecommunications,  energy, 
transportation,  minerals,  materials, 
supplies,  and  other  essential  resources 
and  services.  Such  resources  cannot  be 
ordered  to  support  needs  of  the  public 
except  by  competent  civil  government 
authority. 

Continental  United  States  Airborne 
Reconnaissance  for  Damage  Assessment 
(CAUDA).  A  system  of  aerial 
reconnaissance  of  the  Continental 
United  States  for  determining  the  effects 
of  a  nuclear  attack.  CARDA  integrates 
the  combined  resources  of  all 
government  agencies  and  Military 
Services  for  the  National  Command 
Authority. 

Defense  Coordinating  Officer  (DCO). 
A  military  or  civilian  official  of  any  DoD 
Component,  who  has  been  designated 
by  the  DoD  Executive  Agent  to  exercise 
some  delegated  authority  of  the  DoD 
Executive  Agency  to  coordinate  MSCA 
activities  imder  this  Directive.  The 
authority  of  each  DCO  will  be  defined 
in  documentation  issued  or  authorized 
by  the  DoD  Executive  Agent,  and  will  be 
limited  either  to  the  requirements  of  a 
specified  interagency  planning  process 
or  to  a  specified  geographic  area  or 
emergency.  (The  DoD  Executive  Agent 
also  may  delegate  authority  to  designate 
DCOs  to  any  DoD  Planning  Agent 
specified  in  this  part.) 

Defense  Emergency  Response  Fund. 
Established  by  Pub.  L.  101-165  (1989). 
That  law  provides  that.  "The  Fund  shall 
be  available  for  providing 
reimbursement  to  ciorrently  applicable 
appropriations  of  the  Department  of 
riefense  for  supplies  and  services 
provided  in  anticipation  of  requests 
from  other  Fedra^  departments  and 
agencies  and  from  State  and  local 
govenunents  for  assistance  on  a 
reimbursable  basis  to  respond  to  natural 
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or  manmade  disasters.  The  Fund  may  be 
used  upon  a  determination  by  the 
Secretary  of  Defense  that  immediate 
action  is  necessary  before  a  formal 
request  for  assistance  on  a  reimbursable 
basis  is  received."  The  Fund  is 
apphcable  to  Foreign  Disaster 
Assistance  under  DoD  Directive 
5100.46  s  and  to  MSCA  under  the 
authority  of  this  part. 

DoD  executive  agent.  The  individual 
designated  by  position  to  have  and  to 
exercise  the  assigned  responsibility  and 
delegated  authority  of  the  Secretary  of 
Defense,  as  speci5ed  in  this  part. 

DoD  planning  agent.  An  individual 
designated  by  position  to  faciUtate  and 
coordinate  MSCA  contingency  planning 
(and  MSCA  operations  when  ordered) 
by  all  DoD  Components  within  an 
assigned  geographic  area  in  accordance 
with  the  requirements  of  this  part. 

DoD  resources.  MiUtary  and  civilian 
personnel,  including  Selected  and 
Ready  Reservists  of  the  Mihtary 
Services,  and  fecilities,  equipment, 
supphes,  and  services  owned  by, 
controlled  by,  or  under  the  jiuisdiction 
of  a  DoD  Component. 

Federal  function.  Any  function, 
operation,  or  action  carried  out  under 
the  laws  of  the  United  States  by  any 
department,  agency,  or  instrumentality 
of  the  United  States,  or  by  an  officer  or 
employee  thereof. 

Federal  property.  Property  that  is 
owned,  leased,  possessed,  or  occupied 
by  the  Federal  Government 

Federal  Region.  A  grouping  of  States 
and  territories  of  the  United  States,  by 
which  FEMA  coordinates 
responsibilities  of  the  State  governments 
with  those  of  Federal  departments  and 
agencies,  for  disaster  relief,  dvil 
defense,  and  planning  for  both  dvil  and 
national  security  emergendes.  These 
regions  are  sometimes  referred  to  as 
"FEMA  Regions"  to  distinguish  them 
from  any  one  of  the  various  regional 
ahgnments  of  other  Federal 
Departments  and  Agendes,  all  of  which 
are  drcumscribed  by  FEMA's 
coordination  aiithority.  Today,  there  are 
ten  Federal  Regions,  but  the  term  is 
used  generally  to  fadlitate  MSCA 
regardless  of  the  number  of  Federal 
Regions  at  any  time. 

Federal  response  plan.  The  inter- 
departmental planning  mechanism, 
developed  imder  FEMA  leadership,  by 
which  the  Federal  Government  prepares 
for  and  responds  to  the  consequences  of 
catastrophic  disasters.  Federal  planning 
and  response  are  coordinated  on  a 
functional  group  basis,  with  designated 
lead  and  support  agendes  for  eadi 
identified  functional  area. 


*  See  footnote  4  to  S  169.1(0- 


Immediate  response.  Any  form  of 
immediate  action  taken  by  a  DoD 
Component  or  military  commander, 
imder  the  authority  of  this  part  and  any 
supplemental  guidance  prescribed  by 
the  Head  of  a  DoD  Component,  to  assist 
dvil  authorities  or  the  public  to  save 
Uves,  prevent  hiunan  suffering,  or 
mitigate  great  property  damage  under 
imminently  serious  conditions 
occurring  where  there  has  not  been  any 
declaration  of  major  disaster  or 
emergency  by  the  President  or  attack. 

Imminently  serious  conditions. 
Emergency  conditions  in  which,  in  the 
judgment  of  the  military  commander  or 
responsible  DoD  offidal,  immediate  and 
possibly  serious  danger  threatens  the 
public  and  prompt  action  is  needed  to 
save  lives,  prevent  himian  suffering,  or 
mitigate  great  property  damage.  Under 
these  conditions,  timely  prior  approval 
from  higher  headquarters  may  not  be 
possible  before  action  is  necessary  for 
effective  response. 

Military  resources.  Military  and 
dviUan  personnel,  facilities,  equipment, 
and  supphes  under  the  control  of  a  DoD 
Component. 

Military  Support  to  Qvil  Authorities 
(MSCA).  Those  activities  and  measures 
taken  by  the  DoD  Components  to  foster 
mutual  assistance  and  support  between 
the  Department  of  Defense  and  any  dvil 
government  agency  In  planning  or 
preparedness  for,  or  in  the  application 
of  resources  for  response  to,  the 
consequences  of  dvil  emergendes  or 
attacks,  induding  national  security 
emergendes. 

National  Disaster  Medical  System 
(NDMS).  An  inter-departmental  national 
mutual  aid  system  developed  by  Federal 
departments  and  agendes  to  provide  for 
the  medical  needs  of  victims  of  majcv 
disasters,  and  to  provide  backup 
support  for  medical  systems  of  the 
Departments  of  Defense  and  Veterans 
Affairs  in  caring  for  casualties  from 
military  conflicts.  The  Department  of 
Health  and  Human  Services  serves  as 
the  lead  Federal  agency  for 
administering  NDMS,  and  would 
coordinate  NDMS  operations  in 
response  to  dvil  emergendes.  The 
Department  of  Defense  could  activate 
and  coordinate  NDMS  operations  in 
support  of  military  contingendes. 

National  security  emergency.  Any 
occurrence,  Inducung  natiiral  disaster. 
military  attack,  technological 
emergency,  or  other  emergency,  that 
seriously  degrades  or  seriously  threatens 
the  national  seciuity  of  the  United 
States  (E.O.  12656). 

Planning  agent.  A  military  or  dvilian 
offidal  of  any  DoD  Component,  who  has 
been  designated  by  the  head  of  that 
Component  to  exercise  delegated 


authority  for  MSCA  planning  for  the 
entire  Component  (i.e.,  "prindpal 
planning  agent")  or  for  certain 
subordinate  elements  or  a  spedfied 
geographic  area  (e.g..  "regional  planning 
agents").  Authority  and  responsibilities 
of  each  planning  agent  will  be  defined 
by  the  Component,  and  may  include 
MSCA  response  as  well  as  plaiming  at 
the  election  of  any  Component.  The 
actual  authority  of  planning  agents  will 
be  commimicated  to  others,  as 
determined  by  the  DoD  Component,  or 
when  requested  by  the  DoD  Executive 
Agent. 

Regional  Military  Emergency 
Coordinator  (RMEC).  An  individual, 
designated  on  behalf  of  the  Secretary  of 
Defense  and  the  DoD  Executive  Agent, 
to  perform  coordination,  information 
exchange,  and  liaison  functions  on 
behalf  of  the  Department  of  Defense 
with  any  Federal  emergency 
management  structure  established  at  the 
Region  level.  Alternate  RMECs  are 
designated  by  other  DoD  Components, 
as  required,  in  accordance  vdth  this 
part;  and  the  RMECs  and  alternates 
collectively  are  referred  to  as  "RMEC 
Teams." 

Residual  Capability  Assessment 
(RECA).  An  assessment  of  the  effects  of 
a  nuclear  or  conventional  attack  on  U.S. 
resources,  or  of  a  major  peacetime 
disaster  that  results  in  the  declaration  of 
a  national  security  emergency.  Such  an 
assessment  is  made  (through  all 
appropriate  means)  to  determine  the 
remaining  capabilities  of  the  United 
States  vfiih  emphasis  on  mihtary 
preparedness. 

Resource  claimancy.  The  procedure, 
employed  dining  any  period  of  attack  or 
national  security  emergency,  whereby 
authorized  Federal  agendes  determine 
definitive  requirements  and  justify  the 
allocation  of  dvil  government  and  dvil 
resources  needed  to  support  programs 
under  their  cognizance.  It  does  not 
imply  procurement  activity,  nor  does  It 
involve  the  Government  as  an 
intermediary  in  the  normal  mechanisms 
of  trade  other  than  in  expediting 
essential  activities  and  ensuring 
equitable  distribution  of  dvil  resources. 
Resource  claimancy  occurs  at  both  the 
national  and  regional  levels. 

State  Area  Commands  (^TARCs). 
Spedfic  headquarters  units  of  the  Army 
National  Guard  for  each  State,  the 
District  of  Columbia,  Guam,  Puerto 
Rico,  and  the  Virgin  Islands. 

1185.4    Policy. 

(a)  National  policy.  (1)  Planning  and 
preparedness  by  the  Federal 
Government  for  dvil  emergendes  and 
attacks  are  important  due  to  the  severity 
of  the  consequences  of  emergendes  for 
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the  nation  and  the  population,  and  to 
the  sophistication  of  means  of  attack  on 
the  United  States  and  its  territories. 

(2)  Under  the  Stafford  Act.  as 
amended,  it  is  the  policy  of  the  Federal 
Government  to  provide  an  orderly  and 
continuing  means  of  supplemental 
assistance  to  State  and  local 
governments  in  their  responsibilities  to 
alleviate  the  suffering  and  damage  that 
result  from  major  disasters  or 
emergencies.  Upon  declaring  a  major 
disaster  or  emergency  under  the  Stafford 
Act.  the  President  may  direct  any 
agency  of  the  Federal  Government  to 
undertake  missions  and  tasks  (on  either 
a  reimbursable  or  non-reimbxu^able 
basis)  to  provide  assistance  to  State  and 
local  agencies.  The  President  appoints  a 
Federal  Coordinating  Officer  (FCO)  to 
operate  in  the  affected  area,  and 
delegates  authority  to  the  FCO.  The 
President  has  delegated  to  the  Director 
of  FEMA  the  authority  to  appoint  FCOs; 
and  FEMA  officials  frequently  serve  as 
FCOs. 

(3)  In  accordance  with  the  Federal 
Civil  Defense  Act  of  1950,  as  amended, 
the  national  civil  defense  poHcy  is  to 
have  a  civil  defense  program  to  develop 
capabilities  common  to  all  catastrophic 
emergencies  and  those  unique  to  attack 
emergencies,  which  will  support  all- 
hazard  emergency  management  at  State 
and  local  levels,  in  order  tq  protect  the 
population  and  vital  infrastructure. 
Under  the  national  civil  defense  policy, 
the  Department  of  Defense  wrill  support 
civil  authorities  in  civil  defense,  to 
include  fecilitating  the  use  of  the 
National  Guard  in  each  State  for 
response  in  both  peacetime  disasters 
and  national  security  emergencies. 

(4)  Under  E.O.  12656,  it  is  the  policy 
of  the  Federal  Government  to  have 
sufficient  capabilities  at  all  levels  of 
government  to  meet  essential  defense 
and  civilian  needs  during  any  national 
security  emereency. 

(b)  Scope.  Tnis  part  governs  all 
planning  and  response  by  DoD 
Components  for  ciiil  defense  or  other 
assistance  to  civil  authorities,  with  the 
exception  of  military  support  to  law 
enforcement  operations  under  DoD 
Directive  3025.12  and  contingency  war 
plans. 

(c)  Delegations  of  authority.  The 
Secretary  of  Defense  shall  be  assisted  in 
executing  his  responsibility  for  MSCA 
by  the  following: 

(1)  The  Secretary  of  the  Army  shall  be 
the  DoD  Executive  Agent  and  shall  act 
for  the  Secretary  of  Etefense  in 
accordance  with  this  part  and  any 
supplemental  direction  or  guidance 
received  from  the  Secretary  of  Defense. 
In  that  capacity,  the  DoD  Executive 
Agent  will  develop  planning  guidance, 


plans,  and  procedures  for  MSCA  in 
accordance  with  this  part.  The  DoD 
Executive  Agent  has  the  authority  of  the 
Secretary  of  Defense  to  task  the  DoD 
Components  to  plan  for  and  to  commit 
DoD  resources,  in  response  to  requests 
from  civil  authorities  under  MSCA.  The 
Secretary*  of  the  Army  shall  coordinate 
with  the  Chairman  of  the  Joint  Chiefs  of 
Staff  any  commitment  of  military  forces 
assigned  to  the  Unified  and  Specified 
Commands. 

(2)  The  Chairman  of  the  Joint  Chiefs 
of  Staff  shall  communicate  to  the 
Commanders  of  the  Unified  and 
Specified  Commands  appropriate 
guidance  issued  by  the  Secretary  of  the 
Army  for  their  compliance  with  this 
part,  and  also  shall  assist  the  DoD 
Executive  Agent  in  developing  MSCA 
planning  guidance  for  all  conditions  of 
war  or  attacks  on  the  United  States  or 
its  territories. 

(3)  The  Commander  in  Chief,  Forces 
Command  (CINCFOR);  the  Commander 
in  Chief,  U.S.  Atlantic  Command 
(USONCLANT);  and  the  Commander  in 
Chief,  U.S.  Pacific  Command 
(USONCPAC).  shall  serve  as  "DoD 
Planning  Agents"  for  MSCA.  Pursuant 
to  guidance  issued  by  the  DoD 
Executive  Agent,  after  coordination  with 
the  Gtftirman  of  the  Joint  Chiefs  of  Staff, 
the  DoD  Planning  Agents  shall  conduct 
MSCA  planning,  and  shall  lead  MSCA 
planning  activities  of  all  DoD 
Components  within  the  following 
geographic  areas: 

(i)  CINCFOR  (48  contiguous  States 
and  the  District  of  Columbia). 

(ii)  USONCLANT  (Puerto  Rico  and 
the  U.S.  Virgin  Islands). 

(iii)  USONCPAC  (Alaska,  Hawaii,  and 
U.S.  possessions  and  territories  in  the 
Pacific  area). 

(4)  The  Commanders  of  the  Unified 
and  Specified  Commands  shall  provide 
MSCA  response,  as  directed  by  the  DoD 
Executive  Agent. 

(5)  The  Secretary  of  Defense  reserves 
the  authority  to  modify  or  terminate  the 
executive  agency  established  by  this 
part  if  operational  needs  so  require  in  a 
particular  situation. 

(d)  MSCA  policy. 

(1)  MSCA  shalfinclude  (but  not  be 
limited  to)  support  similar  to  that 
described  for  immediate  response 
(paragraph  (e)  of  this  section),  in  either 
civil  emergencies  or  attacks,  during  any 
period  of  peace,  war,  or  transition  to 
war.  It  shall  include  response  to  civil 
defense  agencies,  but  shall  not  include 
military  assist^ce  for  civil  law 
enforcement  operations. 

(i)  DoD  Directive  3025.12  governs  use 
of  military  resources  in  the  event  of  civil 
disturbances,  which  may  include 
providing  physical  security  for  DoD  Key 


Assets,  as  defined  in  DoD  Directive 
5160.54.7 

(ii)  Material,  logistic, 
communications,  and  other  assistance  to 
law  enforcement  (especially  during 
enforcement  operations)  is  provided 
under  DoD  Directive  5525.5* 

(2)  The  DoD  Components  shall 
respond  to  requirements  of  the  DoD 
Executive  Agent  and  DoD  Planning 
Agents  for  MSCA,  as  authorized  by  this 
part. 

(3)  To  ensiu-e  sound  management  of 
DoD  resources,  MSCA  planning  will 
stress  centraUzed  direction  of  peacetime 
planning  with  civil  authorities,  with 
decentralized  planning  by  DoD 
Components  with  civil  agencies,  where 
appropriate,  and  decentralized 
execution  of  approved  plans  in  time  of 
emergency. 

(4)  Subject  to  priorities  established  by 
the  President  or  the  Secretary  of 
Defense,  all  DoD  resources  are 
potentially  available  for  MSCA.  MSCA 
planning  and  execution  will  encourage 
and  adhere  to  the  following  premises: 

(i)  That  civil  resources  are  applied 
first  in  meeting  requirements  of  civil 
authorities. 

(ii)  That  DoD  resources  are  provided 
only  when  response  or  recovery 
requirements  are  beyond  the  capabilities 
of  civil  authorities  (as  determined  by 
FEMA  or  another  lead  Federal  agency 
for  emergency  response). 

(iii)  That  specialized  DoD  capabilities 
requested  for  MSCA  (e.g.,  airlift  and 
airborne  reconnaissance)  are  used 
efficiently. 

(iv)  Generally,  military  operations 
other  than  MSCA  will  have  priority  over 
MSCA,  unless  otherwise  directed  by  the 
Secretary  of  Defense. 

(5)  MSCA  shall  provide  a  mechanism 
to  facilitate  continuous  and  cooperative 
civil  and  military  planning  and 
preparedness  to  mobilize  all  appropriate 
resources  and  capabilities  of  the  civil 
sector  and  the  Department  of  Defense, 
whenever  required  for  any  form  of 
national  security  emergency. 

(6)  DoD  planning  shall  recognize  that: 
(i)  Army  and  Air  National  Guard 

forces,  acting  under  State  orders  (i.e., 
not  in  Federal  service),  have  primary 
responsibility  for  providing  military 
assistance  to  State  and  local  govfemment 
agencies  in  civil  emergencies. 

(ii)  The  Army  National  Guard  State 
Area  Command  (ST ARC),  when  ordered 
to  Federal  Active  Duty,  will  be  the  DoD 
focal  point  for  delivery  of  MSCA  at  State 
and  local  levels  in  time  of  war. 

(iii)  Plans  and  preparedness  measures 
of  MSCA  must  foster  close  and 


'  See  footnote  «  to  §  185.1(0. 
•  Se«  footnote  4  to  S  185.1(f). 
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continuous  coordination  for  efficient 
employment  of  DoD  resoiutss  of  the 
National  Guard  (whether  employed 
under  State  or  Federal  authority),  as 
well  as  resources  of  the  DoO 
Components,  In  time  of  peace,  war,  or 
transition  to  war. 

(iv)  In  the  event  of  an  attack  on  the 
United  States,  its  territories,  or 
possessions,  the  scope  of  MSCA  in  each 
geographical  area  will  depend  upon  the 
commitment  of  military  resources  to 
military  operations,  the  extent  of 
damage  sustained  by  the  civilian 
communities,  and  the  status  of  Active 
and  Reserve  Component  forces. 

(7)  DoD  Components  shall  augment 
staffs  responsible  for  MSCA,  as 
appropriate,  with  personnel  from 
Reserve  components  of  all  Military 
Services  who  are  specifically  trained  for 
civil-military  planning  and  emergency 
liaison  duties.  (See  enclosure  3  in  DoD 
Directive  1215.6.) »  The  Military 
Services  also  shall  ensure  that  all  Active 
or  Reserve  component  military 
personnel  assigned  or  attached  to  FEMA 
are  appropriately  trained  and  employed 
to  enhance  DoD  capabihties  for  MSCA 
in  time  of  war  or  attack  on  the  United 
States  or  its  territories. 

(8)  The  DoD  Components  ordinarily 
shall  provide  DoD  resources  in  response 
to  civil  emergencies  on  a  cost 
redmbursable  basis.  However,  see 
paragraph  (e)(2)  of  this  section  for 
circumstances  in  which  an  inability  or 
unwilUngness  of  a  reauester  to  commit 
to  reimbursement  will  not  preclude 
action  by  DoD  components. 

(i)  The  DoD  Components  shall  comply 
with  legal  and  accounting  requirements 
for  the  loan,  grant,  or  consumption  of 
DoD  resources  for  MSCA,  as  necessary,  * 
to  ensure  reimbursement  of  costs  to  the 
DoD  Components  under  the  Stafford 
Act,  as  amended;  the  Defense 
Emergencj'  Response  Fund  established 
by  Public  Law  101-165  (1989);  or  other 
applicable  authority. 

(li)  The  DoD  Components  shall  not 
procure  or  maintain  any  supplies, 
mMerial,  or  equipment  exclusively  for 
providing  MSCA  in  dvil  emergencies, 
unless  otherwise  directed  by  the 
Secretary  of  Defense. 

(iii)  Planning  for  MSCA  during  any 
time  of  attack  on  the  United  States  shall 
assume  that  financial  requirements  will 
be  met  through  appropriate  legal 
processes. 

(9)  Military  forces  employed  in  MSCA 
activities  shall  remain  under  military 
command  and  control  under  the 
authority  of  the  DoD  Executive  Agent  at 
all  times. 


•See  footnote  4  to  $  185.1(f). 


(10)  The  DoD  Components  shall  not 
perform  any  function  of  civil 
government  imless  absolutely  necessary 
on  a  temporary  basis  under  conditions 
of  Immediate  Response.  Any 
commander  who  is  directed,  or 
undertakes,  to  perform  such  functions 
shall  facilitate  the  reestabllshment  of 
dvil  responsibility  at  the  earhest  time 
possible. 

(e)  Immediate  Response.  (1) 
Imminently  serious  conditions  resulting 
from  any  dvil  emergency  or  attack  may 
require  immediate  action  by  miUtary 
commanders,  or  by  responsible  offidals 
of  other  DoD  Agendes,  to  save  lives, 
prevent  human  suffering,  or  mitigate 
great  property  damage.  When  such 
conditions  exist  and  time  does  not 

Eermit  prior  approval  from  higher 
eadquarters,  local  military 
commanders  and  responsible  offidals  of 
other  DoD  Components  are  authorized 
by  this  part,  subject  to  any  supplemental 
direction  that  may  be  provided  by  their 
DoD  component,  to  take  necessary 
action  to  respond  to  requests  of  dvil 
authorities.  All  such  necessary  action  is 
referred  to  in  this  part  as  "Immediate 
Response." 

(2)  While  Immediate  Response  should 
be  provided  to  dvil  agendes  on  a  cost- 
reimbursable  basis  if  possible,  it  should 
not  be  delayed  or  denied  because  of  the 
inabiUty  or  imwilllngness  of  the 
requester  to  make  a  commitment  to 
reimburse  the  Department  of  Defense. 

(3)  Any  commander  or  offidal  acting 
under  the  Immediate  Response 
authority  of  this  Directive  shall  advise 
the  DoD  Executive  Agent  through 
command  chaimels,  by  the  most 
expeditious  means  available,  and  shall 
seek  approval  or  additional 
authorizations  as  needed. 

(4)  Immediate  Response  may  include 
DoD  assistance  to  dvil  agendes  in 
meeting  the  following  types  of  need: 

(i)  Rescue,  evacuation,  and  emergency 
medical  treatment  of  casualties, 
maintenance  or  restoration  of 
emergency  medical  capabilities,  and 
safeguarding  the  pubhc  health. 

(ill  Emergency  restoration  of  essential 
public  services  (induding  fire-fighting, 
water,  communications,  transportation, 
power,  and  fuel). 

(iii)  Emergency  clearance  of  debris, 
rubble,  and  explosive  ordnance  from 
public  fadhties  and  other  areas  to 
permit  rescue  or  movement  of  people 
and  restoration  of  essential  services. 

(iv)  Recovery,  identification, 
registration,  and  disposal  of  the  dead. 

(v)  Monitoring  and  decontaminating 
radiological,  chemical,  and  biological 
effects;  controlling  contaminated  areas; 
and  reporting  through  national  warning 
and  hazard  control  systems. 


(vi)  Roadway  movement  control  and 
planning. 

(vii)  Safeguarding,  collecting,  and 
distributing  food,  essential  supplies, 
and  material  on  the  basis  of  critical 
priorities. 

(vlii)  Damage  assessment 

(ix)  Interim  emergency 
communicati  ons. 

(x)  Facihtating  the  reestabllshment  of 
dvil  government  functions. 

(!)  Military  cooperation  with  dvil 
agencies.  (1)  Under  E.O.  12148  (44  FR 
43239,  3  CFR  1979  Comp.,  p.  412)  a.nd 
E.O.  12656,  FEMA  is  responsible  for 
coordinating  Federal  plans  and 
programs  for  response  to  dvil 
emergendes  at  the  national  and  regional 
levels,  and  for  Federal  assistance  to  the 
States  in  dvil  emergendes.  Other 
Federal  departments  and  agendes  have 
spedfic  responsibilities  for  emergency 
planning  and  response  under  E.O. 
12656,  and  under  statutory  authorities 
not  listed  in  this  part.  The  DoD 
Executive  Agent  shall  ensure: 

(i)  Coordination  of  MSCA  plans  and 
procedures  with  FEMA,  and  with  other 
dvil  agendes  as  appropriate,  at  the 
national  and  Federal  Region  lei-el. 

(ii)  Fadlitation  of  direct  plaiming  for 
MSCA  by  DoD  fadlities  and 
installations  with  their  local 
communities,  and  with  their  respective 
STARCs,  as  appropriate. 

(2)  The  DoD  Executive  Agent  also 
shall  provide  appropriate  guidance  to 
facilitate  MSCA  planning  and  response 
with  the  American  Red  Cross  and  other 
dvilian  disaster  and  emergency 
assistance  organizations  where 
authorized  by  law. 

(g)  Response  under  other  authorities 
EkjD  response  to  emergendes  under 
authorities  not  dted  in  this  Directive 
also  may  be  directed,  coordinated,  or 
supplemented  by  the  DoD  Executive 
Agent,  as  circumstances  require.  For 
example: 

(1)  The  US.  Coast  Guard  (USCG)  or 
the  U.S.  Environmental  Protection 
Agency  (EPA)  will  coordinate  Federal 
response  to  oil  or  hazardous  material 
spills,  other  than  those  occurring  within 
E)oD  Jurisdictions.  The  DoD  Executive 
Agent  will  provide  MSCA  to  the  USCG 
or  the  EPA;  but  responsibilities  of  DoD 
Components  in  areas  under  DoD 
jurisdiction  are  covered  by  DoD 
Directive  5030.41  lo. 

(2)  Emergendes  or  other  inddents 
involving  radiological  materials  shall  be 
handled  in  accordance  with  DoD 
Directive  5100.52  ". 

(3)  The  Secretary  of  the  Army  shall 
ensure  the  implementation  of  DoD 


«>See  footnote  4  to  S  l8S.l(f). 
«  See  footnote  4  to  S  18S.l(f). 
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responsibilities  for  emergency  water 
requirements,  as  specified  in  E.O. 
12656,  and  response  to  flooding,  as 
provided  in  Public  Law  84-99  (1941).  as 
amended. 

(4)  Forest  fire  emergencies  are 
responsibilities  of  the  U.S.  Department 
of  Agriculture  or  Interior.  The  Boise 
Interagency  Fire  Center  (BIFC)  may 
request  Dob  assistance;  and  specific 
details  regarding  DoD  support  are 
covered  by  agrteements  between  the 
Department  of  Defense  and  the  BIFC 
that  are  administered  by  the  DoD 
Executive  Agent. 

(5)  The  DoD  Executive  Agent  is 
delegated  the  authority  to  direct  DoD 
Components  in  planning  for  and 
responding  to  any  civil  emergency  that 
may  arise  out  of  any  mass  immigration 
by  aliens  into  the  land  territory  of  the 
United  States,  its  territories  and 
possessions,  consistent  with  appHcable 
law  and  this  part.  The  DoD  Executive 
Agent  shoula  ensiire  appropriate 
coordination  with  Federal  law 
enforcement  authorities  in  exercising 
this  authority. 

(6)  Use  of  DoD  transportation 
resources  in  response  to  a  non-declared 
civil  emergency  shall  be  directed  by  the 
DoD  Executive  Agent  under  this  part. 
(See  also  DoD  Directive  4500,9  " 

(h)  Non-declared  emergencies.  The 
DoD  Executive  Agent  may  direct  DoD 
Components  to  respond  to  any 
emergency,  based  on  authority  that  is 
provided  by  this  part  or  obtained  from 
the  Secretary  or  Deputy  Secretary  of 
Defense.  If  an  emergency  of  any  kind  or 
size  requires  a  response  on  behalf  of  the 
Department  of  Defense,  where  there  has 
not  been  any  declaration  of  major 
disaster  or  emergency  by  the  President, 
or  if  reimbursement  of  hmds  to  the 
Department  of  Defense  is  otherwise  not 
certain,  the  DoD  Executive  Agent  shall 
ascertain  the  authority  necessary  to 
commit  DoD  resources  for  response  to 
requests  from  dvil  authorities. 

U)  Authorizations  by  the  DoD 
Executive  Agent  under  this  paragraph 
shall  include  (but  not  be  limited  to) 
commitment  of  funds  from  the  Defense 
Emergency  Response  Fund  in 
anticipation  of  reimbursements  to  that 
fund. 

(2)  The  DoD  Executive  Agent  shall 
obtain  authorization  from  the  Secretary 
of  Defense  or  Deputy  Secretary  of 
Defense  to  provide  support  in  those 
cases  in  which  DoD  response  is  not 
clearly  required  by  Federal  law  or  by 
DoD  plans  approved  by  the  DoD 
Executive  Agent. 

(i)  Emergency  priorities.  When 
guidance  caimot  be  obtained  from 


higher  headquarters  on  a  timely  basis, 
due  to  attack  on  the  United  States  or 
other  emergency  circumstances,  the 
DoD  Components  should  apply  DoD 
resources  to  MSCA  in  the  following 
order  of  priority: 

(1)  To  save  human  Ufe  and  mitigate 
human  suffering,  and  to  protect 
essential  U.S.  Government  capabilities, 
including: 

(i)  Continuity  of  the  U.S.  Government. 

(ii)  Protection  of  U.S.  Government 
officials. 

(iii)  Prevention  of  loss  or  destruction 
to  Federal  property. 

(iv)  Restoration  of  essential  Federal 
functions. 

(2)  To  preserve  or  restore  services  of 
State  and  local  government. 

f  185.5    Responslt><lltiM. 

(a)  The  Under  Secretary  of  Defense 
For  Policy  shall: 

(1)  Exercise  policy  oversight  of  MSCA 
for  the  Secretary  of  Defense,  and  ensure 
compatibiUty  of  MSCA  with  National 
Security  Emergency  Preparedness,  in 
accordance  with  DoD  Directive 
3020.36  IS  and  E.O.  12656. 

(2)  Coordinate  DoD  policy  governing 
plans  and  operations  with  F^IA;  and 
assist  the  DoD  Executive  Agent,  the 
Qiairman  of  the  Joint  Chiefe  of  Staff, 
and  others,  as  appropriate,  in  their 
coordination  with  FEMA. 

(b)  The  Assistant  Secretary  of  Defense 
For  Health  Affairs  shall  coordinate 
policy  for  emergency  medical  support  to 
civil  authorities  in  consonance  with  this 
part,  to  include  participation  by  the 
Department  of  Defense  in  the  National 
Disaster  Medical  System  (NDMS). 

(c)  The  Assistant  Secretary  of  Defense 
(Reserve  Affairs)  shall  advise  the  DoD 
Executive  Agent,  the  Chairman  of  the 
Joint  Chiefs  of  Staff,  the  USD(P),  and  the 
Secretaries  of  the  Military  Departments, 
as  required,  on  Reserve  component 
matters  impacting  on  MSCA. 

(d)  The  Comptroller  of  the 
Department  of  Defense  shall: 

U)  Facilitate  accounting  procedures 
that  will  enable  the  Department  of 
Defense  to  respond  on  a  timely  basis  to 
all  emergency  requirements  for  MSCA; 
and 

(2)  In  conjunction  with  the  DoD 
Executive  Agent,  provide  for  accounting 
and  other  procedures  necessary  to 
manage  expenditures  for  MSCA  fit)m 
the  Defense  Emergency  Response  Fund. 

(e)  The  Chairman  of  the  Joint  Chiefs 
of  Staff  shall. 

(1)  Advise  the  Secretary  of  Defense 
and  the  DoD  Executive  Agent  on 
poUcies,  responsibilities,  and  programs 
bearing  on  MSCA. 
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(2)  In  coordination  with  the  DoD 
Executive  Agent,  facilitate 
communications  by  the  DoD  Executive 
Agent  with  commanders,  as  appropriate. 

(3)  Ensure  the  compatibility  of  MSCA 
plans  with  other  miUtary  plans. 

(4)  Facilitate  ONCFOR's  development 
of  an  MSCA  data  base  and  emergency 
reporting  system,  as  described  in 
paragraph  (j)  of  this  section. 

(5)  Facihtate  coordinated  evaluation 
of  MSCA  plans  and  capabilities  by  the  . 
Commanders  of  the  Unified  and 
Specified  Commands  through  exercises 
or  other  means,  as  appropriate. 

(f)  The  Secretaries  of  tne  Military 
Departments  shall: 

(1)  Provide  for  participation  by  the 

.  Military  Services  in  MSCA  planning,  in 
accordance  with  this  part  and  with 
guidance  of  the  DoD  Executive  Agent; 
and  ensure  readiness  of  Active  and 
Reserve  components  to  execute  plans 
for  MSCA. 

(2)  Ensure  the  designation  of  a 
principal  planning  agent  and  regional 
planning  agents  of  MSCA  for  each 
Military  Service,  and  advise  the  DoD 
Executive  Agent  and  the  Chairman  of 
the  Joint  Chiefs  of  Staff  of  such  agents. 

(3)  Ensure  effective  and  efficient 
coordination  of  MSCA  planning  by 
Service  installations  with  Federal 
Regions.  STARCs,  and  State  and  local 
dvil  authorities,  through  the  DoD 
Planning  Agents,  as  directed  by  the  DoD 
Executive  Agent. 

(4)  Furnish  available  resources  for 
MSCA  when  directed  by  the  DoD 
Executive  Agent. 

(5)  Identify  to  the  DoD  Executive 
Agent  the  resources  of  their  respective 
Military  Services  that  are  potentially 
available  for  MSCA  within  the 
parameters  of  the  DoD  Resources  Data 
Base  (DODRDB)  for  MSCA,  which  is 
described  in  paragraph  (n)  of  this 
section.  FaciUtate  use  of  that  data  base 
to  support  decentraUzed  management  of 
MSCA  in  time  of  emergency,  as 
appropriate. 

(6)  Prepare  to  support  civil  requests 
for  damage  and  residual  capability 
assessment  following  civil  emergencies 
or  attacks,  to  include  providing  aerial 
reconnaissance  as  appropriate. 

(7)  Provide  Military  Department 
representatives  to  serve  on  RMEC  teams, 
as  requested  by  the  DoD  Executive 
Agent. 

(8)  Based  on  validated  military 
planning  and  operational  requirements, 
assign  individual  Reservists  from 
Military  Services  to  FEMA  and  other 
appropriate  civil  government  offices  and 
headquarters  to  provide  liaison  for 
planning  and  emergency  operations  for 
MSCA.  (See  enclosure  3  in  DoD 
Directive  1215.6.) 


(9)  Provide  available  Military  Service 
personnel  for  MSCA  training,  including 
cxjurses  conducted  by  CINCFOR  and 
FEMA. 

(10)  Provide  for  application  of  critical 
ecnergency  capabilities  of  the  Services 
(such  as  disposal  of  explosive  ordnance 
and  nuclear  devices)  for  MSCA,  as 
reouired. 

(g)  In  addition  to  the  responsibilities 
assigned  under  paragraph  (f)  of  this 
section,  the  Secretary  of  the  Army,  as 
DoD  Executive  Agent,  shall: 

(1)  Coordinate  with  the  Chairman  of 
the  Joint  Chiefs  of  Staff,  in  advance,  for 
the  employment  of  forces  assigned  to 
the  Unified  and  Specified  Commands  in 
MSCA  missions. 

(2)  Establish  a  single  headquarters 
element  (to  be  denominated  the 
"Directorate  of  Military  Support 
(DOMS)")  under  the  Secretary  of  the 
Army,  through  which  the  Secretary  of 
the  Army  issues  orders  necessary  to 
perform  the  duties  of  the  DoD  Executive 
Agent  under  this  part.  The  Secretary  of 
the  Army  shall  ensure  that  the  staff 
element  includes  specially  qualified  and 
trained  officers  of  all  Military  Services, 
including  those  at  senior  levels  within 
the  element. 

(3)  Manage  expenditures  for  MSCA 
from  the  Defense  Emergency  Response 
Fund.  (See  §185. 4(d)(8).) 

(4)  Direct  and  coordinate  the 
development  of  both  generic  and 
incident-specific  plans  for  MSCA 
through  the  DoD  Planning  Agents 
designated  in  §  185.4(c)(3),  and  through 
the  DoD  Components,  as  appropriate. 

(5)  Establisn  appropriate  guiaance. 
through  the  National  Guard  Bureau,  for 
the  Adjutants  General  of  the  50  States, 
District  of  Columbia.  Guam,  Puerto 
Rico,  and  the  Virgin  Islands  to  ensure 
compliance  by  the  Army  National  Guard 
vrith  this  part.  Such  guidance  shall 
provide  for  the  following,  as 
appropriate: 

(i)  Resourcing  the  STARCs  for  MSCA 
planning  and  response  tasks. 

(ii)  STARC  interfaces  with  commands 
and  installations  of  all  Services, 
including  the  DoD  Planning  Agents,  and 
with  State  civil  agencies. 

(iii)  STARC  acceptance,  support,  and 
utilization  of  liaison  and  augmentation 
from  all  Military  Services,  as 
appropriate. 

16)  Provide  for  the  manning  and 
operation  of  RMEC  teams  to  coordinate 
the  interface  between  the  Defense 
Components  and  all  Federal  regional 
emergency  management  structures 
established  by  FEMA  that  may  affect 
MSCA. 

(7)  Provide  for  effective  utilization  in 
MSCA  planning  of  the  U.S.  Army  Corps 
of  Engineers,  the  Naval  Construction 


Force,  and  the  U.S.  Air  Force  Civil 
Engineers,  to  include  all  civil  works 
authorities  and  other  unique  civil 
emergency  capabilities,  as  permitted  by 
law. 

(8)  Delegate  as  appropriate  authority 
under  this  part  to  \he  DoD  Planning 
Agents,  to  Defense  Coordinating  Officers 
(DCOs)  appointed  for  response  to  civil 
emergencies  imder  the  Stafford  Act,  as 
amended,  or  to  other  DoD  officials  to 
accomplish  any  requirement  for  MSCA 
planning  or  operations  under  this  part. 

(9)  Provide  guidance  to  CINCFOR  for 
content,  dissemination,  and  use  of  the 
DODRDB  for  MSCA,  which  is  described 
in  paragraph  (j)  of  this  section  and 
ensure  opportunity  for  input  by  the 
Chairman  of  the  Joint  Chiefs  of  Staff  in 
the  continuing  development  of  that  data 
base. 

(10)  Maintain  national-level  liaison 
with  FEMA  for  MSCA. 

(11)  Provide  Army  Reserve  support  to 
FEMA.  on  a  reimbursable  basis,  for 
emergency  communications,  security 
operations,  and  associated  management 
support,  at  the  Federal  Regions,  as 
determined  by  agreement  between 
FEMA  and  the  DoD  Executive  Agent; 
and  ensure  the  availability  of  such 
support  during  any  time  of  war  or 
national  mobilization. 

(12)  Provide  full-time  Army 
personnel,  as  required,  to  manage  the 
Military  Support  Liaison  Office 
estabhshed  by  agreement  between  the 
Secretary  of  Defense  and  the  Director  of 
FEMA.  UtiUze  that  office  to  facihtate 
requirements  and  communications  of 
the  DoD  Executive  Agent  under  this 
part. 

(13)  Develop  training  courses  for 
MSCA,  including  specialized  training 
for  Reserve  component  emergency 
preparedness  Uaison  officers  of  all 
Military  Services  who  will  work  with 
civilian  commimities  and  agencies  as 
authorized  for  MSCA  missions. 

(14)  Provide  authorizations  to  DoD 
Components  to  perform  emergency 
work  under  Section  403(c)  of  the 
Stafford  Act.  as  amended.  That  statute 
provides  that,  when  authorized  by  the 
President  at  the  request  of  a  State 
Governor,  imder  certain  conditions,  the 
Department  of  Defense  may  perform  on 
public  or  private  lands  emergency  work 
that  is  essential  for  the  preservation  of 
hfe  or  property.  Emergency  work  by  the 
Department  of  Defense  imder  that 
provision  may  be  carried  out  only  for  a 
period  not  to  exceed  10  days,  and  is 
only  75  percent  funded  by  Federal 
funds. 

(h)  In  addition  to  the  responsibiUties 
assigned  under  paragraph  (f)  of  this 
section,  the  Secretary  of  the  Nivy  shall: 


(1)  Maintain  liaison  and  coordinate 
planning  with  the  Department  of 
Transportation  for  participation  bv 
USCG  forces  in  MSCA. 

(2)  Furnish  technical  advice  and 
support  for  MSCA  planning  and 
implementation  in  areas  that  are 
xmiquely  within  the  competence  of  the 
Navy,  Marine  Corps,  or  USCG  (e.g., 
nuclear  material  disposal  for  coastal  and 
maritime  areas,  and  emergency 
protection  or  restoration  of  seaport 
capabilities). 

(i)  In  addition  to  the  responsibilities 
assigned  under  paragraph  (f)  of  this 
section,  the  Secretary  of  the  Air  Force 
shall: 

(1)  Establish  appropriate  guidance, 
through  the  National  Guard  Bureau,  for 
the  Adjutants  General  of  the  50  States. 
District  of  Columbia,  Guam,  Puerto 
Rico,  and  the  Virgin  Islands  to  ensure 
compliance  by  the  Air  National  Guard 
with  this  part. 

(2)  Facilitate  planning  by  the  Gvil  Air 
Patrol  for  particination  in  MSCA. 

(3)  Furnish  tec^ical  advice  and 
support  for  MSCA  planning  and 
implementation  in  areas  that  are 
uniquely  within  the  competence  of  the 
Air  Force  and  its  wartime  augmentation 
elements  (e.g.,  coordination  with  the 
Federal  Aviation  Administration,  the 
National  Aeronautics  and  Space 
Administration,  and  the  National 
Oceanic  and  Atmospheric 
Administration). 

(4)  Facilitate  the  conduct  and 
coordination  of^aerial  reconnaissance 
missions  to  perform  damage  assessment 
in  support  of  MSCA. 

(j)  In  addition  to  serving  as  a  DoD 
Planning  Agent  under  paragraph  fk)  of 
this  section,  the  Commander  in  Chief. 
Forces  Command  (CINCFOR),  subject  to 
the  direction  of  the  DoD  Executive 
Agent,  shall: 

(1)  Maintain  liaison  with  FEM\  to 
facihtate  cooperative  dvil  and  military 
planning  and  training  for  MSCA. 

(2)  Lead  DoD  Uaison  with  FEMA  and 
other  Federal  Agencies  at  the  Federal 
Regions,  including  utiUzation  of  the 
RMEC  Teams. 

(3)  Continue  to  develop,  maintain, 
and  disseminate  the  DODRDB. 

(i)  The  DODRDB  shall  support  MSCA 
planning  for  civil  emergencies  or 
attacks,  as  well  as  post-disaster  and 
post-attack  damage  and  residual 
capability  assessment  by  field  elements 
of  the  DoD  Components.  It  shall  include 
essential  information  on  resources 
routinely  held  by  the  DoD  Components 
and  directly  applicable  to  hfesaving, 
siuvival,  and  immediate  recovery 
aspects  of  MSCA. 

(ii)  Forces  to  be  included  in  the 
DODRDB  are  those  that  are  based  in  the 
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United  States  and  its  territories  and 
most  capable  of  supporting  civil 
emergency  functions.  Those  forces 
include  (but  are  not  limited  to) 
construction,  airlift,  medical,  signal, 
tr2msportation.  and  military  police 
elements,  and  training  base  forces  of  all 
Services.  The  DOORDB  will  not  include 
strategic  forces  or  any  other  forces 
identified  for  exclusion  by  the  Chairman 
of  the  Joint  Chiefs  of  Staff,  imless 
otherwise  directed  by  the  Secretary  of 
Defense. 

(iii)  The  DOORDB  shall  serve  as  the 
basis  for  emergency  reports  imder 
continuity  of  operations,  damage 
assessment,  and  residual  capabilities, 
and  shall  Include  (but  not  be  limited  to) 
reports  through  the  STARCs  required  by 
subsection  F.2.  of  DoD  Directive 
3020.28.t« 

(4)  Plan  and  conduct  civil-military 
training  courses  and  exercises  in 
conjimction  with  FEMA. 

(k)  The  Commander  in  Chief,  Forces 
Command;  the  Commander  in  Chief, 
U.S  Atlantic  Command;  and  the 
Commander  in  Chief.  U.S.  Pacific 
Command,  shall: 

(1)  In  accordance  with  guidance  from 
the  DoD  Executive  Agent  communicated 
through  the  Chairman  of  the  Joint  Chiefs 
of  Staff— 

(i)  Serve  as  DoD  Planning  Agents  for 
MSCA  for  the  areas  specified  in 
§  185.4(b)(3):  and  develop  MSCA  plans 
and  preparedness  measures  for  their 
MSCA  areas  of  responsibility. 

(ii]  Ensure  cooperative  planning  for 
MSCA  operations  between  DoD 
Components,  FEM.\.,  and  other  Federal 
or  State  civil  agencies,  as  required. 

(iii)  Utilize  RMEC  teams  to  assist  in 
plan  development 

(iv)  Coordinate  with  the  STARCs 
through  channels  established  by  the 
Secretary  of  the  Army;  and  utilize 
liaison  officers  provided  for  in  DoD 
Directive  1215.6  and  others,  as 
appropriate,  to  facilitate  coordination  of 
emergency  planning. 

(v)  Plan  to  perform  any  designated 
function  of  the  DoD  Executive  Agent 
under  this  part,  if  ordered  by  the 
Secretary-  of  Defense  in  time  of  war  or 
attack  on  the  United  States. 

(vi)  Evaluate  MSCA  plans, 
preparedness  measures,  and  training  in 
joint  civil  military  exercises. 

(2)  Furnish  MSCA  as  directed  by  the 
DoD  Executive  Agent  Employ  RMEC 
Teams  and  liaison  officers,  as 
appropriate,  to  coordinate  emergency 
response  operations  with  civil  agencies, 
the  National  Guard,  the  Military 
Departments  and  the  CINCs. 


(3)  Furnish  assistance  to  dvil 
authorities  in  non-declared  emergency 
situations  when  directed  by  the  DoD 
Executive  Agent. 

(1)  The  Directors  of  the  Defense 
Agencies  shall: 

(1)  Designate  a  principal  planning 
agent  and  regional  plaiming  agents  for 
MSCA,  and  advise  the  DoO  Executive 
Agent  of  such  designated  agents. 

(2)  Ensure  effisctive  and  efficient 
coordination  of  planning  by  subordinate 
elements  with  Federal  Regions, 
STARCs.  and  State  and  local  civil 
authorities,  through  the  DoO  Planning 
Agents,  as  directed  by  the  DoD 
Executive  Agent. 

(3)  Furnish  resources  for  MSCA  when 
directed  by  the  DoD  Executive  Agent. 

(4)  Make  DoD  resources  available  for 
technical  support  to  the  other  DoD 
Components  for  MSCA.  when  required. 

(5)  Respond  to  requests  by  the  DoD 
Executive  Agent  to  identify  resources 
for  the  DOORDB. 

(6)  Provide  representatives  to  serve  on 
RMEC  teams,  as  requested  by  the  DoD 
Executive  Agent 

f  1 85.6    tnfonnatlon  requirements. 

The  reporting  requirements  in  §  185.5 
are  exempt  from  licensing  in  accordance 
with  paragraph  E.4.b.  of  DoD  8910.1- 
M.i» 

Dated:  October  5, 1993. 

L.MBymuxu 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  272 
[FRL-478»-ri 

Hazardous  Waste  Management 
Program:  Incorporation  by  Reference 
of  Approved  Stats  Hazardous  Waste 
Program  for  Arkansas 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  Under  the  Resource 
Conservation  and  Recovery  Act  of  1976. 
as  amended  (RCRA),  the  United  States 
Environmental  Protection  Agency  (EPA) 
may  grant  Final  Authorization  to  States 
to  operate  their  hazardous  waste 
management  programs  In  lieu  of  the 
Federal  program.  EPA  uses  part  272  of 
title  40  Code  of  Federal  Regulations 
(CFR)  to  provide  notice  of  the 
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authorization  status  of  State  programs. 
and  to  incorporate  those  provisions  of 
the  State  statutes  and  regulations  that 
EPA  will  enforce  under  RCR^\  Section 
3008  by  reference  into  40  CFR  part  272. 
EFFECTIVE  DATE:  This  document  will  be 
effective  on  December  13. 1993  imless 
EPA  publishes  a  prior  Federal  Register 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  this  action  must 
be  received  by  the  close  of  business  on 
November  12. 1993.  The  incorporation 
by  reference  of  certain  Arkansas  statutes 
and  regulations  was  approved  by  the 
Director  of  the  Federal  Register  as  of 
December  13. 1993  in  accordance  with 
5  U.S.C.  552(a)  and  1  CFR  part  51. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Dick  Thomas.  Region  6 
Authorization  Coordinator  (6H-HiS). 
Grants  and  Authorization  Section. 
RCRA  Programs  Branch.  U.S.  EPA 
Region  VI.  First  Interstate  Bank  Tower  at 
Fountain  Place,  1445  Ross  Avenue, 
Suite  1200.  Dallas.  TX  75202,  phone 
214/655-8528. 

FOR  FURTHER  INFORMATION  CONTACT:  Oick 
Thomas.  Region  6  Authorization 
Coordinator  {6H-HS).  Grants  and 
Authorization  Section,  RCRA  Programs 
Branch,  U.S.  EPA  Region  VI,  First 
Interstate  Bank  Tower  at  Fountain  Place. 
1445  Ross  Avenue.  Suite  1200,  Dallas. 
TX  75202.  phone  214/655-8528. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  3006  of  RCRA.  42  U.S.C.  6926 
et  seq.,  allows  the  U.S,  Environmental 
Protection  Agency  (EPA)  to  authorize 
State  hazardous  waste  programs  to 
operate  in  the  State  in  lieu  of  the 
Federal  hazardous  waste  program.  The 
purpose  of  today's  Federal  Register 
notice  is  to  incorporate  EPA's  approval 
of  Arkansas'  base  hazardous  waste 
management  program  and  its  revisions 
into  40  CFR  part  272. 

On  January  11, 1985,  EPA  published 
a  Federal  Register  document 
annoimcing  its  decision  to  grant  final 
authorization  for  the  RCRA  base 
program  to  the  State  of  Arkansas  (see  50 
FR  1513).  Effective  August  23, 1985; 
May  29. 1990  (55  FR  11192);  November 
18. 1991  (56  FR  47153  and  56  FR 
57593);  December  4, 1992  (57  FR  45721 
and  57  FR  45722).  EPA  granted 
Arkansas  additional  authorization. 

Arkansas  has  adopted  but  is  not 
authorized  for  the  September  1, 1988 
(53  FR  33938)  amendments  to  40  CFR 
parts  264  and  265  addressing  liability 
requirements.  Thus,  the  portions  of  the 
Arkansas  Hazardous  Waste  Management 
Code.  Chapter  2.  Sections  3a(5)  and 
3a(6)  incorporating  the  September  1. 
1988  amendments  ere  not  part  of  the 
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State's  authorized  program  and  are  not 
part  of  the  incorporation  by  reference 
addressed  by  today's  Federal  Register 
document. 

Arkansas  is  authorized  to  implement 
certain  HSVVA  requirements  in  lieu  of 
EIPA.  EPA  has  explicitly  indicated  its 
intent  to  allow  such  action  in  Federal 
Register  documents  granting  Arkansas 
authorization  effective  November  18, 
1991  (56  PR  47153;  September  18, 1991) 
and  December  4, 1992  (57  PR  45721  and 
57  PR  45722;  October  5.  1992). 

EPA  provides  notice  of  its  approval  of 
State  programs  in  40  CFR  part  272,  and 
incorporates  by  reference  therein  the 
State  statutes  and  regulations  that  it  will 
enforce  under  section  3008  of  RCRA. 
This  effort  will  provide  clearer  notice  to 
the  pubhc  of  the  scope  of  the  authorized 
program  in  Arkansas.  Such  notice  is 
particularly  important  in  light  of  the 
Hazardous  and  Solid  Waste  Act 
Amendments  of  1984  (HSVVA),  PubUc 
Law  98-618.  Revisions  to  State 
hazardous  waste  programs  are  necessary 
when  Federal  statutory  or  regulatory 
authority  is  modified.  Because  HSVVA 
extensively  amended  ROL^,  State 
programs  must  be  modified  to  reflect 
those  amendments.  By  mcorporating  by 
reference  the  authorized  Arkansas 
program  and  by  amending  the  Code  of 
Federal  Regulations  whenever  a  new  or 
different  set  of  requirements  is 
authorized  in  Arkansas,  the  status  of 
Federally  approved  requirements  of  the 
Arkansas  program  will  be  readily 
discernible. 

The  Agency  will  only  incorporate  by 
reference  for  enforcement  purposes 
those  provisions  of  the  Arkansas 
hazardous  waste  management  program 
for  which  authorization  approval  has 
been  granted  by  EPA.  Concerning 
HSVVA,  some  State  requirements  may  be 
similar  to  HSVVA  requirements  that  are 
in  effect  under  Federal  statutory 
authority  in  that  State.  However,  a 
State's  HSVVA-type  requirements  are  not 
authorized  and  will  not  be  codified  into 
the  CFR  until  the  Regional 
Administrator  publishes  his  final 
decision  to  authorize  the  State  for 
specific  HSVVA  requirements.  Until 
such  time,  EPA  will  enforce  the  HSVVA 
requirements  and  not  the  State  analogs. 

Arkansas  Authorized  Hazardous  Waste 
Prograin 

To  incorporate  by  reference  the 
Arkansas  authorized  hazardous  waste 
program,  EPA  intends  to  add  subpart  E 
to  40  CFR  part  272.  The  State  statutes 
and  regulations  are  incorporated  by 
reference  at  40  CFR  272.201(a)  and  the 
Memorandum  of  Agreement,  the 
Attorney  General's  Statement  and  the 
Program  Description  are  referenced  at 


40  CFR  272.201(d).  (e)  and  (f), 
respectively. 

The  Agency  retains  the  authority 
under  sections  3007,  3008,  3013  and 
7003  of  RCRA  to  imdertake  enforcement 
actions  in  authorized  States.  With 
respect  to  such  an  enforcement  action, 
the  Agency  will  rely  on  Federal 
sanctions.  Federal  inspection 
authorities,  and  the  Federal 
Administrative  Procedure  Act  rather 
than  the  authorized  State  analogues  to 
these  requirements.  Therefore,  the 
Agency  does  not  intend  to  incorporate 
by  reference  for  purposes  of 
enforcement  such  particular,  authorized 
Arkansas  enforcement  authorities. 
Section  272.201(b)  of  40  CFR  lists  those 
authorized  Arkansas  authorities  that  are 
part  of  the  authorized  program  but  are 
not  incorporated  by  reference. 

Some  provisions  of  the  State's 
hazardous  waste  management  program 
are  not  part  of  the  Federally  authorized 
State  program.  These  non-authorized 
provisions  are  not  part  of  the  RCRA 
Subtitle  C  program  because  they  are 
"broader  in  scope"  than  RCRA  Subtitle 
C  (see  40  CFR  271. l{i)).  As  a  result. 
State  provisions  which  are  "broader  in 
scope"  than  the  Federal  program  are  not 
incorporated  by  reference  for  purposes 
of  enforcement  in  40  CFR  part  272. 
Section  272.201(c)  of  40  CFR  Hsts  for 
reference  and  clarity  the  Arkansas 
statutory  and  regulatory  provisions 
which  are  "broader  in  scope"  than  the 
Federal  program  and  whioi  are  not, 
therefore,  part  of  the  authorized 
program  being  incorporated  by 
reference.  "Broader  in  scope" 
provisk)ns  will  not  be  enforced  by  EPA; 
the  State,  however,  will  continue  to 
enforce  such  provisions. 

HSWA  Provisions 

As  noted  above,  the  Agency  is  not 
amending  40  CFR  part  272  to'  include 
HSVVA  requirements  and  prohibitions 
that  are  immediately  effective  in 
Arkansas  and  other  States.  Section 
3006(g)  of  RCRA  provides  that  any 
requirement  or  prohibition  of  HSWA 
(including  implementing  regulations) 
takes  effect  in  authorized  States  at  the 
same  time  that  it  takes  effect  in  non- 
authorized  States.  Thus,  EPA  has 
immediate  authority  to  implement  a 
HSWA  requirement  or  prohibition  once 
it  is  effective.  A  HSWA  requirement  or 
prohibition  supersedes  any  less 
stringent  or  inconsistent  State  provision 
which  may  have  been  previously 
authorized  by  EPA  (see  50  FR  28702, 
July  15. 1985). 

Because  of  the  vast  nimiber  of  HSWA 
statutory  and  regulatory  requirements 
taking  effect  over  the  next  few  years, 
EPA  expects  that  many  previously 


authorized  and  incorporated  by 
reference  State  pro\'isions  will  be 
affected.  The  States  are  required  to 
revise  their  programs  to  adopt  the 
HSWA  requirements  and  prohibitions 
by  the  deadlines  set  forth  in  40  CFR 
271.21,  and  then  to  seek  authorization 
for  those  revisions  pursuant  to  40  CFR 
part  271.  EPA  expects  that  States  will 
modify  their  programs  substantially  and 
repeatedly.  Instead  of  amending  40  CFR 
part  272  every  time  a  new  HSWA 
provision  takes  effect  under  the 
authority  of  RCRA  3006(g),  EPA  will 
wait  until  the  State  receives 
authorization  for  its  analog  to  the  new 
HSVVA  provision  before  amending  the 
section  of  40  CFR  part  272  appbcable  to 
the  State.  In  the  interim,  persons 
wanting  to  know  whether  a  HSVVA 
requirement  oi"  prohibition  is  in  effect 
should  refer  to  40  CFR  271. l{j),  as 
amended,  which  lists  each  such 
provision. 

Incorporation  by  reference  of  State 
authorized  programs  in  the  CFR  should 
substantially  enhance  the  public's 
ability  to  discern  the  current  status  of 
the  authorized  State  program  and  clarify 
the  extent  of  Federal  enforcement 
authority.  This  will  be  particularly  true 
as  more  State  program  revisions  to 
adopt  HSWA  provisions  are  authorized. 

As  indicated  earher,  Arkansas  is 
authorized  to  implement  certain  HSVVA 
requirements  in  lieu  of  EPA.  EPA  has 
exphcitly  indicated  Its  intent  to  allow 
such  action  in  Federal  Register 
doamients  granting  Arkansas 
authorization  effective  November  18, 
1991  (56  FR  47153;  September  18. 1991) 
and  December  4. 1992  (57  FR  45721  and 
57  FR  45722;  October  5.  1992), 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  It  intends  to  incorporate  by 
reference  the  decisions  already  made  to 
authorize  Arkansas'  program  and  has  no 
separate  effect  on  handlers  of  hazardous 
waste  in  the  State  or  upon  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibihty  analysis. 

Compliance  With  Executive  Order 
12291 

The  Office  of  Managiament  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C  3501  et  seq.,  Federal  agencies 
must  consider  the  paperwork  burden 
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imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

List  of  Subjects  in  40  CFR  Part  272 

Environmental  protection, 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  waste  transportation, 
Hazardous  waste.  Incorporation  by 
reference,  Indian  lands. 
Intergovernmental  relations.  Penalties. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Dated:  September  23, 1993. 
Im  D.  Winkla, 

AcUng  Regional  Administrator. 

For  the  reasons  set  forth  in  the 
preamble.  40  CFR  part  272  is  amended 
as  follows: 

PART  272— APPROVED  STATE 
HAZARDOUS  WASTE  MANAGEMENT 
PROGRAMS 

1.  The  authority  citation  for  part  272 
continues  to  read  as  follows: 

Authority:  Sees.  2002(a),  3006,  aad  7004(b) 
of  the  Solid  Waste  Disposal  Act,  as  amended 
by  the  Resource  Conservation  and  Recovery 
Act  of  1976.  as  amended,  42  U.S.C.  6912(a), 
6926.  and  6974(b). 

Subpart  E— {Amended] 

2.  Subpart  E  is  amended  by  adding 
§  272.201  to  read  as  follows: 

§  272.201    Arkansas  Stats-Administered 
Program:  Rnal  Auttxxlzation. 

(a)  Pursuant  to  section  3006(b)  of 
RCRA,  42  U.S.C.  6926(b),  Arkansas  has 
final  authorization  for  the  following 
elements  as  submitted  to  EPA  in 
Arkansas'  base  program  application  for 
final  authorization  which  was  approved 
by  EPA  effective  on  January  25, 1985. 
Subsequent  program  revision 
applications  were  approved  effective  on 
August  23, 1985.  May  29, 1990, 
November  18, 1991.  and  December  4, 
1992.  Arkansas  is  authorized  to 
implement  certain  HSWA  requirements 
in  lieu  of  EPA.  EPA  has  explicitly 
indicated  its  intent  to  allow  such  action 
effective  on  November  18, 1991  and 
December  4, 1992. 

(b)  State  Statutes  and  Regulations. 
(1)  The  Arkansas  statutes  and 

regulations  cited  in  this  paragraph  are 
incorporated  by  reference  as  part  of  the 
.  hazardous  waste  management  program 
under  Subtitle  C  of  RCRA,  42  U.S.C. 
6921  etseq. 

(i)  EPA  Approved  Arkansas  Statutory 
Requirements  Applicable  to  the 


Hazardous  Waste  Management  Program, 
September,  1993. 

(ii)  EPA  Approved  Arkansas 
Regulatory  Requirements  Applicable  to 
the  Hazardous  Waste  Management 
Program,  September.  1993. 

(2)  The  following  statutes  and 
regulations  conoeming  State 
enforcement,  although  not  incorporated 
by  reference,  are  part  of  the  authorized 
State  program: 

(i)  Arkansas  Hazardous  Waste 
Management  Act  of  1979,  Act  406  of 
1979.  as  amended.  Arkansas  Code  of 
1987  Annotated  (A.C.A.),  1991 
Replacement,  Sections  8-7-204  through 
8-7-214.  8-7-217,  8-7-218,  8-7-220, 
8-7-222,  and  8-7-225(b)  through  8-7- 
225(d). 

(ii)  Arkansas  Resource  Reclamation 
Act  of  1979,  Act  1098  of  1979,  as 
amended,  Arkansas  Code  of  1987 
Annotated  (A.C.A.),  1991  Replacement. 
Sections  8-7-302(3),  8-7-303,  8-7- 
308(1),  and  8-7-308(4). 

(iii)  Arkansas  Department  of  Pollution 
Control  and  Ecology  (ADPC4E) 
Regulation  No.  23,  Hazardous  Waste 
Management,  as  amended  December  6, 
1991,  effective  January  27, 1992,  chapter 
two,  sections  3a(ll),  3b,  3c,  4,  6  (except 
6b  and  6c),  7,  8, 12b(7),  12c  introductory 
paragraph.  12(c)(l)-12c(9).  12d,  12e. 
14a,  17;  chapter  three,  sections  19  and 
20;  chapter  nve,  sections  26  and  27. 

(iv)  Arkansas  Department  of  Pollution 
Control  and  Ecology,  Regulation  No.  7, 
Civil  Penalties,  May  2S,  1984. 

(v)  Arkansas  Department  of  Pollution 
Control  and  Ecology,  Regulation  No.  8, 
Administrative  Procedures,  July  6, 1984. 

(3)  The  following  statutory  and 
regulatory  provisions  are  broader  in 
scope  than  the  Federal  program,  are  not 
part  of  the  authorized  program,  and  are 
not  incorporated  by  reference: 

(i)  Arkansas  Hazardous  Waste 
Management  .Act,  as  amended,  Act  406 
of  1979,  as  amended,  Arkansas  Code  of 
1987  Aimotated  (A.C.A.),  1991 
Replacement,  Section  8-7-226. 

(ii)  Arkansas  Department  of  Pollution 
Control  and  Ecology  Regulation  No.  23, 
Hazardous  Waste  Management,  as 
amended  December  6. 1991.  effective 
January  27. 1992,  chapter  two,  section 
2a(5)  (only  the  second  sentence),  section 
2b(ll).  section  3a(10).  section  11. 
section  16a.  and  portions  of  sections  16c 
and  16d  that  refer  to  PCBs;  and  chapter 
four,  section  23. 

(4)  Memorandum  of  Agreement.  The 
Memorandum  of  Agreement  between 
EPA  Region  VI  and  the  State  of 
Arkansas  Department  of  Pollution 
Control  and  Ecology,  signed  by  the  EPA 
Regional  Administrator  on  September  6. 
1991.  is  referenced  as  part  of  tne 
authorized  hazardous  waste 


management  program  under  Subtitle  C 
of  RCRA,  42  U.S.C.  6921  e(  seq. 

(5)  Statement  of  Legal  Authority. 
"Attorney  General's  Statement  for  Final 
Authorization",  signed  by  the  Attorney 
General  of  Arkansas  on  July  9. 1984  and 
revisions,  supplements  and  addenda  to 
that  Statement  dated  September  24, 
1987,  February  24. 1989,  December  11, 
1990,  and  May  7, 1992,  are  referenced 
as  part  of  the  authorized  hazardous 
waste  management  program  imder 
Subtitle  C  of  RCRA.  42  U.S.C.  6921  et 
seq. 

(6)  Program  Description.  The  Program 
Description  dated  and  any  other 
materials  submitted  as  pairt  of  the 
original  application  or  as  supplements 
thereto  are  referenced  as  part  of  the 
authorized  hazardous  waste 
management  program  under  Subtitle  C 
of  RCRA.  42  U.S.C.  6921  et  seq. 

3.  Appendix  A  to  part  272,  is 
amended  by  adding  in  alphabetical 
order,  "Arkansas"  and  its  listing  to  read 
as  follows: 

Appendix  A  to  Part  272— State 
Requirements 


Arkansas 

The  statutor>'  provisions  mclude: 
Arkansas  Hazardous  Waste  Management 
Act,  as  amended.  Act  406  of  1979.  as 
amended,  Arkansas  Code  of  1987  Annotated 
(A.C.A.),  1991,  Sections  ft-7-202.  8-7-203. 
8-7-215.  8-7-216.  8-7-219,  8-7-221,  8-7- 
223,  8-7-224.  and  8-7-225(a),  published  in 
1991  by  the  Michie  Company,  Law 
Publishers,  1  Town  Hall  Square, 
Charlottesville,  Virginia  22906-7587. 
The  regulatory  provisions  include: 
Arkansas  Department  of  Pollution  Control 
and  Ecology  Regulation  No.  23,  Hazardous 
Waste  Management,  as  amended  December  6, 
1991,  effective  January  27, 1992,  chepter  one; 
chapter  two,  sections  2a  (excluding  all  of 
2a(5)  except  the  first  sentence),  2b  (except 
2b(ll)).  2c,  3a  (except  3a(10)  and  3a(ll)).  5. 
6  introductory  paragraph,  6b.  6c,  9, 10, 12 
introductory  paragraph,  12a,  12b  (except 
12b(7)),  12c(10),  12c(ll),  13, 14  introductory 
paragraph,  14b,  15, 16  introductory 
paragraph.  16b.  16c  (except  the  phrase  "or 
the  letters  'PCB'  for  PCB  shipments"  in 
16c(l)(e)),  16d(l)  (except  the  phrase 
"(including  PCBs  and  PCB  contaminated 
wastes)"  in  the  first  sentence),  16d(l)(a)- 
16d(l)(d),  16d(l)(e)  (except  the  phrase  "or 
•PCBs" "  in  the  first  sentence).  16d(l)(f}-16e. 
Copies  of  the  Arkansas  regulations  can  be 
obtained  from  the  Arkansas  Register, 
Secretary  of  State.  State  Capitol  Building, 
Little  Rock.  Arkansas  72201. 


(PR  Doc  93-24962  Filed  10-8-93;  8:45  am] 
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40  CFR  Part  272 
(FnL-4786-«J 

Hazardous  Waste  Management 
Program:  Incorporation  by  Reference 
of  Approved  State  Hazardous  Waste 
Program  for  New  Mexico 

AGENCY:  Environmental  Protection 

Agency. 

ACTKM:  Immediate  final  rule. 

summary:  Under  the  Resource 
Conservation  and  Recovery  Act  of  1976. 
as  amended  (RCRAj.  tiie  United  States 
Environmental  Protection  Agency  (EPA) 
may  grant  Final  Authorization  to  States 
to  operate  their  hazardous  waste 
management  programs  m  lieu  of  the 
Federal  program.  EPA  uses  title  40,  part 
272  of  Code  of  Federal  Regulations 
(CFR)  to  provide  notice  of  the 
authorization  status  of  State  programs, 
aijd  to  incorporate  by  reference  those 
provisions  of  the  State  statutes  and 
regulations  that  EPA  will  enforce  under 
RCRA  section  3008.  EPA  intends  to 
incorporate  by  reference  the  New 
Me.vico  authorized  State  program  in  40 
CFR  part  272. 

EFFECTIVE  DATES:  This  document  will  be 
effective  December  13, 1993,  imless  EPA 
pubhshes  a  prior  Federal  Register  action 
v\rithdrawing  this  immediate  final  rule. 
All  comments  on  this  action  must  be 
received  by  the  close  of  business 
November  12,  1993.  The  incorporation 
by  reference  of  certain  New  Mexico 
statutes  and  regulations  was  approved 
by  the  Director  of  the  Federal  Register 
as  of  December  13. 1993.  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
ADDRESSES:  Written  comments  should 
be  sent  to  Dick  Thomas,  Region  6 
Authorization  Coordinator  (6H-HS). 
Grants  and  Authorization  Section, 
RCRA  Programs  Branch,  U.S.  EPA 
Region  VI.  First  Interstate  Bank  Tower  at 
Foimtain  Place.  1445  Ross  Avenue,  suite 
1200.  Dallas,  TX  75202,  phone  214- 
655-8528. 

FOR  FURTHER  INFORMATION  CONTACT:  Dick 
Thomas,  Region  6  Authorization 
Coordinator  (6H-HS).  Grants  and 
Authorization  Section,  RCRA  Programs 
Branch.  U,S.  EPA  Region  VI.  First 
Interstate  Bank  Tower  at  Fountain  Place, 
1445  Ross  Avenue.  Suite  1200.  Dallas. 
TX  75202.  phone  214-655-8528. 

SUPPLEMENTARY  INFORMATION: 

Background 

I  Section  3006  of  RCRA.  42  U.S.C.  6926 
et  seq.,  allows  the  EPA  to  authorize 
State  hazardous  waste  programs  to 
operate  in  the  State  in  Ueu  of  the 
Federal  hazardous  waste  program.  The 
purpose  of  today's  Federal  Register 


document  is  to  mcorporate  by  reference 
EPA's  approval  of  New  Mexico's  base 
hazardous  waste  management  program 
and  its  revisions  to  that  program. 

On  January  11. 1985.  EPA  published 
a  Federal  Register  (FR)  document 
announcing  its  decision  to  grant  final 
authorization  for  the  RCRA  base 
program  to  the  State  of  New  Mexico  (sefe 
50  FR  1515).  Efective  April  10, 1990 
(see  55  FR  4604);  July  25,  1990  (55  FR 
28397);  and  December  4,  1992  (57  FR 
45717).  EPA  gTanted  New  Mexico 
additional  authorization 

New  Mexico  has  adopted  but  is  not 
authorized  for  the  Federal  rules 
published  in  the  Federal  Register  from 
January  28.  1983  through  March  20, 
1984  (see  53  FR  33938;  48  FR  3977;  48 
FR  39611;  48  FR  52718;  49  FR  5308;  and 
49  FR  10490)  and  on  September  1, 1988 
(see  53  FR  33938).  Therefore,  these  rules 
included  in  the  State  incorporation  by 
reference  of  Federal  code  at  Parts  I.  II, 
III.  V.  VI.  and  IX  are  not  Federally 
enforceable. 

Except  for  the  HSWA  provisions 
concerning  research,  development  and 
demonstration  permits  (50  VR  28702; 
July  15. 1985),  New  Mexico  is  not 
authorized  to  implement  any  HSWA 
requirements  in  lieu  of  EPA.  However  in 
adopting  Federal  requirements  by 
reference,  the  State  included  in  its 
adoption  certain  of  the  HSWA-based 
regulations  that  were  promulgated  by 
EPA  prior  to  July  1. 1990.  Since  EPA 
cannot  enforce  a  State's  requirements 
which  have  not  been  review^ed  and 
approved  according  to  the  Agency's 
authorization  standards,  it  is  important 
that  EPA  clarify  any  Umitations  on  the 
scope  of  a  State's  approved  hazardous 
waste  program.  Thus,  in  those  instances 
where  a  State's  method  of  adopting 
Federal  law  by  reference  has  the  effect 
of  including  imauthorized  requirements, 
EPA  will  provide  this  clarification  by: 
(1)  Incorporating  by  reference  the 
relevant  State  legal  authorities 
according  to  the  requirements  of  the 
Office  of  Federal  Register;  and  (2) 
subsequently  identifying  in  a  distinct 
section  of  this  subpart  any  requirements 
which  while  adopted  and  incorporated 
by  refsrenoe,  are  not  authorized  by  EPA. 
and  therefore  are  not  Federally 
enforceable.  With  respect  to  HSWA 
requirements  for  which  the  State  has  not 
yet  been  authorized.  EPA  will  continue 
to  enforce  the  Federal  HSWA  standards 
imtil  the  State  received  specific  HSWA 
authorization  from  EPA. 

EPA  provides  both  notice  of  its 
approval  of  State  programs  in  40  CFR 
part  272  and  incorporates  by  reference 
therein  the  State  statutes  and 
regulations  that  EPA  will  enforce  under 
section  3008  of  RCRA.  This  effort  will 


provide  clearer  notice  to  the  public  of 
the  scope  of  the  authorized  program  in 
New  Mexico.  Such  notice  is  particularly 
important  in  light  of  the  Hazardous  and 
Solid  Waste  Act  Amendments  of  1984 
(HSWA).  Public  Law  98-618.  Revisions 
to  State  hazardous  waste  programs  are 
necessary  when  Federal  statutory  or 
regulatory  authority  is  modified. 
Because  HSWA  extensively  amended 
RCRA,  State  programs  must  be  modified 
to  reflect  those  amendments.  By 
incorporating  by  reference  the 
authorized  New  Mexico  program  and  by 
amending  the  Code  of  Federal 
Regulations  whenever  a  new  or  different 
set  of  requirements  is  authorized  in  New 
Mexico,  the  status  of  Federally 
approved  requirements  of  the  New- 
Mexico  program  will  be  readily 
discernible. 

The  Agency  will  only  enforce  those 
provisions  of  the  New  Mexico 
hazardous  waste  management  program 
for  which  authorization  approval  has 
been  granted  by  EPA.  This  docuCient 
incorporates  by  reference  provisions  of 
State  hazardous  waste  statutes  and 
regulations  and  clarifies  which  of  these 
provisions  are  included  in  the 
authorized  and  Federally  enforceable 
program.  Concerning  HSWA,  some  State 
requirements  may  be  similar  to  HSWA 
requirements  that  are  in  effect  under 
Federal  statutory  authority  in  that  State. 
However,  a  State's  HSWA-type 
requirements  are  not  authorized  and 
will  not  be  codified  into  the  CFR  until 
the  Regional  Administrator  publishes 
his  final  decision  to  authorize  the  State 
for  specific  HSWA  requirements.  Until 
such  time,  EPA  will  enforce  the  HSWA 
requirements  and  not  the  State  analogs. 

New  Mexico  Authorized  Hazardous 
Waste  Program 

To  incorporate  by  reference  the  New 
Mexico  authorized  hazardous  waste 
program,  EPA  intends  to  add  subpart 
GG  to  40  CFR  part  272.  The  State 
statutes  and  regulations  are 
incorporated  by  reference  at  40  CFR 
272.1601(a)  and  the  Memonmduih  of 
Agreement,  the  Attorney  General's 
Statement  and  the  Program  Description 
are  referenced  at  40  CFR  272.1601(e).  (f) 
and  (g).  respectively. 

The  Agency  retains  the  authority 
under  sections  3007,  3008,  3013  and 
7003  of  RCRA  to  undertake  enforcement 
actions  in  authorized  States.  With 
respect  to  sudi  an  enforcement  action, 
the  Agency  will  rely  on  Federal 
sanctions,  Federal  inspection 
authorities,  and  the  Federal 
Administrative  Procedure  Act  rather 
than  the  authorized  State  analogues  to 
these  requirements.  Therefore,  the 
Agency  does  not  intend  to  incorporate 
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by  reference  for  purposes  of 
enforcement  such  particular,  authorized 
New  Mexico  enforcement  authorities. 
Section  272.1601[b)  of  40  CTR  hsts 
those  authorized  New  Mexico 
authorities  that  are  part  of  the 
authorized  program  but  are  not 
incorporated  by  reference. 

The  public  also  needs  to  be  aware  that 
some  provisions  of  the  State's  hazardous 
waste  management  program  are  not  part 
of  the  Federally  authorized  State 
program.  These  non-authorized 
provisions  are  not  part  of  the  RCRA 
Subtitle  C  program  because  they  are 
"broader  in  scope"  than  RQIA  Subtitle 
C  (see  40  CFR  271. l(i)).  As  a  resuh. 
State  provisions  which  are  "broader  in 
scope"  than  the  Federal  program  are  not 
mcorporated  by  reference  for  purposes 
of  enforcement  in  40  CFR  part  272. 
Section  272.1601(c)  of  40  CFR  hsts  for 
reference  and  clarity  the  New  Mexico 
statutory  and  regulatory  provisions 
which  are  "broader  in  scope"  than  the 
Federal  program  and  which  are  not, 
therefore,  part  of  the  authorized 
program  being  incorporated  by 
reference.  "Broader  in  scope" 
provisions  will  not  be  enforced  by  EPA; 
the  State,  however,  will  continue  to 
enforce  such  provisions.  Similarly,  the 
State's  adoption  of  Federal  rules  Usted 
at  40  CFR  272.1601(d)  is  not  approved 
by  EPA  and  are  not  Federally 
enforceable. 

HSWA  Provisions 

As  noted  above,  the  Agency  is  not 
amending  40  CFR  part  272  to  include 
HSWA  requirements  and  prohibitions 
that  are  immediately  effective  in  New 
Mexico  and  other  States.  Section 
3006(g)  of  RCRA  provides  that  any 
requirement  or  prohibition  of  HSWA 
(including  implementing  regulations) 
takes  effect  in  authorized  States  at  the 
same  time  that  it  takes  effect  in  non- 
authorized  States.  Thus,  EPA  has 
immediate  authority  to  implement  a 
HSWA  requirement  or  prohibition  once 
it  is  effective.  A  HSWA  requirement  or 
prohibition  supercedes  any  less 
stringent  or  inconsistent  State  provision 
which  may  have  been  previously 
authorized  by  EPA  (see  50  FR  28702. 
July  15,  1985). 

Because  of  the  vast  number  of  HSWA ' 
statutory  and  regulatory  requirements 
taking  ^ffect  over  the  next  few  years, 
EPA  exp«Gts  that  many  previously 
authorized  and  incorporated  by 
reference  State  provisions  will  be 
affected.  The  States  are  reqmred  to 
revise  their  programs  to  adopt  the 
HSWA  requirements  and  prohibitions 
by  the  deadlines  set  forth  in  40  CFR 
271.21,  and  then  to  seek  authorization 
for  those  revisions  pursuant  to  40  CFR 


part  271.  EPA  expects  that  the  States 
will  be  modifying  their  programs 
substantially  and  repeatedly.  Instead  of 
amending  40  CFR  part  272  every  time  a 
new  HSWA  provision  takes  effect  under 
the  authority  of  RCRA  section  3006(g), 
EPA  will  wait  until  the  State  receives 
authorization  for  its  analog  to  the  new 
HSWA  provision  before  amending  the 
State's  40  CFR  part  272  incorporation  by 
reference,  hi  the  interim,  persons 
wanting  to  know  whether  a  HSWA 
requirement  or  prohibition  is  in  effect 
should  refer  to  40  CFR  271.1(j),  as 
amended,  which  lists  each  such 
provision. 

The  incorporation  by  reference  of 
State  authorized  programs  in  the  CFR 
should  substantially  enhance  the 
public's  ability  to  discern  the  current 
status  of  the  authorized  State  program 
and  clarify  the  extent  of  Federal 
enforcement  authority.  This  will  be 
particularly  true  as  more  State  program 
revisions  to  adopt  HSWA  provisions  are 
authorized. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  It  intends  to  incorporate  by 
reference  the  decisions  already  made  to 
authorize  New  Mexico's  program  and 
has  no  separate  effect  on  handlers  of 
hazardous  waste  in  the  State  or  upon 
small  entities.  This  rule,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

Compliance  With  Executive  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act. 
44  U.S.C.  3501  et.  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

List  of  Subjects  in  40  CFR  Part  272 

Environmental  protection. 
Administrative  practice  and  procedure, 
Confidential  business  information, 
Hazardous  waste  transportation. 
Hazardous  waste.  Incorporation  by 
reference.  Indian  lands, 
Intergovernmental  relations.  Penalties. 
Reporting  and  recordkeeping 


requirements.  Water  pollution  control, 
Water  supply. 

Dated:  September  28, 1993. 
A.  Stanley  Meiburg, 
Acting  Regional  Administrator. 

For  the  reasons  set  forth  in  the 
preamble.  40  CFR  part  272  is  amended 
as  follows: 

PART  272— APPROVED  STATE 
HAZARDOUS  WASTE  MANAGEMENT 
PROGRAMS 

1.  The  authority  citation  for  part  272 
continues  to  read  as  follows: 

Authority:  Sees.  2002(a),  30O6.  and  7004(b) 
of  the  Solid  Waste  Disposal  Act,  as  amended 
by  the  Resource  Conservation  and  Recovery 
Act  of  1976,  as  amended,  42  U.S.C.  6912(a), 
6926.  and  6974(b). 

2.  Subpart  GG  is  amended  by  adding 
§  272.1601  to  read  as  follows; 

S272.1601    New  Mexico  Stat*- 
Admln(«t«r»d  Program:  Final  Authorization. 

(a)  Pursuant  to  section  3006(b)  of 
RCRA,  42  U.S.C.  6926(b).  New  Mexico 
has  final  authorization  for  the  following 
elements  as  submitted  to  EPA  in  New 
Mexico's  base  program  apphcation  for 
final  authorization  which  was  approved 
by  EPA  effective  on  January  25. 1985. 
Subsequent  program  revision 
applications  were  approved  effective  on 
April  10.  1990.  July  25. 1990.  and 
December  4, 1992. 

(b)  State  Statutes  and  Regulations.  (1) 
The  New  Mexico  statutes  and 
regulations  cited  in  this  paragraph  are 
incorporated  by  reference  as  part  of  the 
hazardous  waste  management  program 
under  Subtitle  C  of  RCRA.  42  U.S.C. 
6921  et.  seq. 

(i)  EPA  Approved  New  Mexico 
Statutory  Requirements  Applicable  to 
the  Hazardous  Waste  Management 
Program.  September.  1993. 

(ii)  EPA  Approved  New  Mexico 
Regulatory  Requirements  Apphcable  to 
the  Hazardous  Waste  Management 
ProCTam.  September  1993. 

(2)  The  following  statutes  and 
regulations  concerning  State 
enforcement,  although  not  incorporated 
by  reference,  are  part  of  the  authorized 
State  program: 

(i)  New  Mexico  Statutes  1978 
Annotated.  Hazardous  Waste  Act, 
Chapter  74,  Article  4,  (1992 
Replacement  Pamphlet),  Sections  74—4- 
4  (except  74-4-4C).  74  4  4.1.  74-4- 
4.2C  through  74-4-4.2E.  74-4-4.2G(l). 
74-^. 2H,  74  4  4.21.  74-4-4.3  (except 
74  4  4.3A(2)  and  74-4-4.3F).  74-4-4,7, 


74-4-5.  74-4-7B,  74-4-7C.  74-4-10, 
74-4-10.1  (except  74-4-lO.lC).  74-4- 
11  through  74-4-14. 

(ii)  New  Mexico  Hazardous  Waste 
Management  Regulations, 
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Environmental  Improvement  Board 
(EIB),  HWMR-6.  as  amended,  February 
28, 1991.  New  Mexico  Register,  Vol.  II- 
No.  4.  Part  IX.  Sections  902  (except 
902.B.1  through  902.B.6):  and  Part  X. 
Sections  1001, 1004.  and  1005. 

(3)(i)  The  following  statutory  and 
regulatory  provisions  are  broader  in 
scope  than  the  Federal  program,  are  not 
part  of  the  authorized  program,  and  are 
not  incorporated  by  reference: 

(ii)  New  Mexico  Statutes  1978 
Annotated.  Hazardous  Waste  Act, 
Chapter  74.  Article  4.  (1992 
Replacement  Pamphlet).  Sections  74-4- 
3.3  and  74-4-4.2J. 

(4)  Unauthorized  State  Provisions: 
The  State's  adoption  of  the  Federal  rules 
listed  below,  while  incorporated  by 
reference  at  40  CFR  272.1601(a).  is  not 
approved  by  EPA  and  are  not 
enforceable: 


Federal  re- 
quirement 

Federal  Reg- 
ister ref- 
erence 

Publication 
date 

Liability  Re- 

53 FR  33938 

09/01/88 

quirements 

ftennial  Report 

48  FR  3977  . 

01/2a«3 

Permit  Rules: 

48  FR  39611 

09/01/83 

Settlemeni 

Agreement. 

Interim  Status 

48  FR  52718 

11/22/83 

Standards 

Applic^Mbty. 

Chlonnated  AK- 

49  FR  5308  . 

02/10/84 

phabc  Hydro- 

carbon List- 

ing (F024). 

National  Uni- 

49 FR  10490 

03/20/84 

form  Mani- 

fest. 

Additionally,  except  for  the  HSWA 
provisions  concerning  research, 
development  and  demonstration 
permits  (50  FR  28702;  July  15,  1985), 
New  Mexico  is  not  authorized  to 
implement  any  HSWA  rule  in  lieu  of 
EPA.  EPA  will  continue  to  enforce  the 
Federal  HSWA  standards  for  which  the 
State  is  not  authorized  until  the  State 
receives  specific  HSWA  authorization 
from  EPA. 

(5)  Memorandum  of  Agreement.  The 
Memorandum  of  Agreement  between 
EPA  Region  VI  and  the  State  of  New 
Mexico  signed  by  the  EPA  Regional 
.administrator  on  January  27,  1993,  is 
referenced  as  part  of  the  authorized 
hazardous  waste  management  program 
under  Subtitle  C  of  RCRA,  42  U.S.C. 
6921  et.  seq. 

(6)  Statement  of  Legal  Authority. 
"Attorney  General's  Statement  for  Final 
Authorization",  signed  by  the  Attorney 
General  of  New  Mexico  in  January, 
198S,  and  revisions,  supplements  and 
addenda  to  that  Statement  dated  April 
13, 1988.  September  14, 1988,  July  19. 


1989  and  July  23. 1992.  are  refierenced 
as  part  of  the  authorized  hazardous 
waste  management  program  imder 
Subtitle  C  of  RCRA.  42  U.S.C.  6921  et. 
seq. 

(7)  Program  Description.  The  Program 
Description  dated  end  any  other 
materials  submitted  as  part  of  the 
original  application  or  as  supplements 
thereto  are  referenced  as  part  of  the 
authorized  hazardous  waste 
management  program  under  Subtitle  C 
of  RCRA.  42  U.S.Q  6921  et.  seq. 

3.  Appendix  A  to  part  272,  is 
amended  by  adding  in  alphabetical 
order.  "New  Mexico"  and  its  listing  to 
read  as  follows: 

Appendix  A  to  Part  272— State 
Requirements 


New  Mexico 

The  statutory  provisions  include: 
New  Mexico  Statutes  1978  Annotated, 
Hazardous  Waste  Act,  Chapter  74, 
Article  4.  (1992  Replacement  Pamphlet). 
Sections  74-4-2.  74-4-3  (except  74-4- 
3L,  74-4-30.  and  74-4-3R).  74-4-3.1. 
74-4-4.2.A,  74-4-4  2B.  74-4-4.2F,  74- 
4-4  2G{2).  74-4-4.3F.  74-4-7 
introductory  paragraph.  74-4-7A.  74  4 
9.  and  74-4-10. IC.  as  published  by  the 
Michie  Company.  Law  Publishers,  1 
Town  Hall  Square,  Charlottesville, 
Virginia  22906-7587. 

The  regulatory  provisions  include: 
New  Mexico  Hf^sardous  Waste 
Management  Regulations, 
Environmental  Improvement  Board 
(EIB),  HWMR-€,  as  amended.  February 
28, 1991,  New  Mexico  Register.  Vol.  II- 
No.  4.  Parts  I  through  Part  Vni;  Part  IX, 
Sections  901.  902.B.1  through  902.B.6; 
and  Part  X,  Section  1003.  Copies  of  the 
New  Mexico  regulations  can  be  obtained 
from  the  New  Mexico  Register.  New 
Mexico  Information  Systems,  P.  O.  Box 
6703.  Santa  Fe.  NM  87502. 
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40  CFR  Part  272 

[FRL-4783-81 

Hazardous  Waste  Management 
Program:  Incorporation  by  Reference 
of  Approved  State  Hazardous  Waste 
Program  for  Otdahoma 

AGENCV:  Environmental  Protection 

Agency. 

ACTION:  Inunediate  final  rule. 


SUMMARY:  Under  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended  (RCRA),Jthe  United  States     .^ 
Environmental  Protection  Agency  (EPA) 
may  grant  Final  Authorization  to  States  y 
to  operate  their  hazardous  waste         ^ 
management  programs  in  lieu  of  the 
Federal  program.  EPA  uses  title  40  Code 
of  Federal  Regulations  (CFR).  part  272  to 
provide  notice  of  the  authorization 
status  of  State  programs,  and  to 
incorporate  by  reference  those 
provisions  of  the  State  statutes  and 
regulations  that  EPA  will  enforce  under 
RCRA  section  3008.  EPA  intends  to 
incorporate  by  reference  the  Oklahoma 
authorized  State  program  in  40  CFR  part 
272. 

EFFECTIVE  DATES:  This  document  will  be 
effective  December  13. 1993  unless  EPA 
publishes  a  prior  Fedtral  Register  (FR) 
action  witborawing  this  immediate  final 
rule.  All  comments,  on  this  action  must 
be  received  by  the  close  of  business 
November  12. 1993.  The  incorporation 
by  reference  of  certain  Oklahoma 
statutes  and  regulations  was  approved 
by  the  Director  of  the  Federal  Register 
as  of  December  13, 1993  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
ADDRESSES:  Written  bomments  should 
be  sent  to  Dick  Thomas.  Region  6 
Authorization  Coordinator  (6H-HS), 
Grants  and  Authorization  Section. 
RCRA  Programs  Branch,  U.S.  EPA 
Region  VI.  First  Interstate  Bank  Tower  at 
Fountain  Place.  1445  Ross  Avenue,  suite 
1200,  Dallas.  TX  75202.  214/655-8528. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Dick  Thomas.  Region  6  Authorization 
Coordinator  (6H-HS).  Grants  and 
Authorization  Section.  RCRA  Programs 
Branch,  U.S.  EPA  Region  VI,  First 
Interstate  Bank  Tower  at  Fountain  Place. 
1445  Ross  Avenue,  suite  1200.  Dallas. 
TX  75202.  214/655-8528. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  3006  of  RCRA,  42  U.S.C.  6926 
et  seq.,  allows  the  EPA  to  authorize 
State  hazardous  waste  programs  to 
operate  in  the  State  in  lieu  of  the 
Federal  hazardous  waste  program.  The 
purpose  of  today's  Federal  Register 
document  is  to  incorporate  by  reference 
EPA's  approval  of  Oklahoma's  base 
hazardous  waste  management  program 
and  its  four  revisions  to  that  program. 

On  December  27.  1984.  EPA 
published  a  Federal  Register  notice 
announcing  its  decision  to  grant  final 
authorization  for  the  RCRA  base 
program  to  the  State  of  Oklahoma  (see 
49  FR  50362).  Effective  on  June  18. 1^90 
(see  55  FR  14280);  November  27. 1990 
(see  FR  39274);  June  3. 1991  (see  56  FR 
13411);  and  November  19, 1991  (see  56 
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FR  47675),  EPA  granted  Oklahoma 
additional  authorization. 

Oklahoma  is  only  authorized  for  non- 
HSWA  Federal  provisions  which  have 
been  promulgated,  through  June  30, 

1989,  in  40  CFR  124  parts  260  through 
266,  268,  and  270.  However,  the 
Oklahoma  Industrial  Waste 
Management  Regulations  include 
Federal  rules  that  were  published  in  the 
Federal  Register  between  July  1,  1989 
and  June  30,  1990.  Also.  Oklahoma  has 
adopted  but  is  not  authorized  for  the 
September  1,  1988  (53  FR  33938) 
amendments  to  40  CFR  parts  264  and 
265  addressing  liability  requirements. 
Thus,  Federal  rules  pubbshed  on 
September  1,  1988  and  between  July  1, 
1989  and  June  30, 1990  and  included  in 
the  State  adoption  by  reference  of 
Federal  code  at  310:270-3-2(1)  and 
310:270-3-2(4)  through  310:270-3- 
2(12)  are  not  part  of  the  State's 
authorized  program  and  are  not 
Federally  enforceable. 

Oklahoma  is  not  yet  authorized  to 
implement  any  HSWA  requirements  in 
heu  of  EPA.  However  in  adopting 
Federal  requirements  by  reference,  the 
State  included  in  its  adoption  certain  of 
the  HSWA-based  regulations  that  were 
promulgated  by  EPA  prior  to  July  1, 

1990.  Since  EPA  cannot  enforce  a 
State's  requirements  which  have  not 
been  re\iewed  and  approved  according 
to  the  Agency's  authorization  standards, 
it  is  important  that  EPA  clarify  any 
Umitations  on  the  scope  of  a  State's 
approved  hazardous  waste  program. 
Thus,  in  those  instances  where  a  State's 
method  of  adopting  Federal  law  by 
reference  has  the  effect  of  including 
unauthorized  requirements,  EPA  will 
provide  this  clarification  by:  (1) 
Incorporating  by  reference  the  relevant 
State  legal  authorities  according  to  the 
requirements  of  the  Office  of  Federal 
Register;  and  (2)  subsequently 
identifying  in  a  distinct  section  of  this 
subpart  any  requirements  which  while 
adopted  and  incorporated  by  reference, 
are  not  authorized  by  EPA,  and 
therefore  are  not  Federally  enforceable. 
With  respect  to  HSWA  requirements  for 
which  the  State  has  not  yet  been 
authorized,  EPA  will  continue  to 
enforce  the  Federal  HSWA  standards 
until  the  State  received  specific  HSWA 
authorization  from  EPA. 

On  December  31, 1991,  Oklahoma 
renumbered  its  hazardous  waste  rules. 
Rules  and  Regulations  for  Industrial 
Waste  Management.  ODH  Bulletin  0525, 
and  codified  them  at  Title  310  of  the 
Oklahoma  Administrative  Code  (OAC). 
The  table  that  follows  provides  the 
analogs  between  the  former  and 
renumbered  provisions  of  the  Oklahoma 
hazardous  waste  regulations. 


Former  Oklahoma  pro- 
vision' 


Chapter  On* 


100  

110  

120  

130  

140  „.. 

150  

160  (reserved) 

170  

180  

Chapter  two .... 
200  

210 

211 

220-221  

230  

240  

Chapter  three  . 

300  

301  

302  

303  

304  

310  


320 


Chapter  five 

500  

510  

520  

521-522  

530  

531-632  

540  

Chapter  six  . 

600  

601-606  

610  

611-612  


620  

621-624 


630  

631-637 


Chapter  seven 

700  

701-703  


710 
711- 


713 


720  

730  (reserved) 

740  

741-743  


330 


Chapter  four 

400  

410  _.. 

420  

430  


Renumbered  OWa- 
homa  provision  ' 


Subchapter  1 
310:270-1-1 
310:270-1-2 
310:270-1-2 
310:270-1-2 
310:270-1-2 
310:270-1-2 
310:270-1-2 

310:270-1-2 

310:270-1-2 

Subchapter  3 

310:270-3-1 

310:270-3-2 

310:270-3-3 

310:270-3-4(a)-<b) 

310:270-3-5 

310:270-3-6 

Subchapter  5 

310:270-5-1 

310:270-5-1(1) 

310:270-5-1(2) 

310:270-5-3  (Re- 
served) 

310:270-5-4  (Re- 
served) 

Subchapter  9 

310:270-&-1 

310:270-9-2 

310:270-9-3 

310:270-&-3(a)-(b) 

310:270-9-4 

31 0:270-9-4(1  )-(2) 

310:270-9-5 

Subchapter  11 

310:270-11-1 

310:270-1 1-1  (a)-(f) 

310:270-1 1-2 

310:270-11-2(8)- 

(b) 
310:270-11-3 
310:270-11-3(8)- 

(b) 
310.270-11-4 
310:270-11-4(3)- 

(9) 
Subchapter  1 1  , 

310:270-13 

310:270-13-1(8)- 

(C) 
310:270-13-2 
310.270-13-2(8)- 

(c) 
310.270-13-3 

310:270-13-4 

31 0:270-1 3-4(b)- 
(d) 

310.270-5-5  (Re- 
served) 

Sut>chapter  7 

310:270-7-1 

310:270-7-2 

310.270-7-3 

310-.270-7-4 


'  Rules  and  Regulations  tor  Industrial  Waste 
Management,  ODH  Bulletin  0525,  as 
amended,  June  29,  1989,  effective  August  17, 
1989;  April  12,  1990.  effective  June  4,  1990; 
and  June  21, 1990,  effective  August  9, 1990. 


2  Industrial  Waste  Management  Reaulatlons. 
Chapter  270.  Title  310  The  Oklahoma 
Administrative  Code,  (SUBCHAPTERS  l 
through  19,  Sections  310:270-1-1  through 
310:270-19-34),  (codified  December  31, 
1991) 

EPA  provides  both  notice  of  its 
approval  of  State  programs  in  40  CFR 
part  272  and  incorporates  by  reference 
therein  the  State  statutes  and 
regulations  that  EPA  will  enforce  under 
section  3008  of  RCRA.  This  effort  will 
provide  clearer  notice  to  the  public  of 
the  scope  of  the  authorized  program  in 
Oklahoma.  Such  notice  is  particularly 
important  in  light  of  the  Hazardous  and 
Solid  Waste  Act  Amendments  of  1984 
(HSWA),  Public  Law  98-618.  Re^asions 
to  State  hazardous  waste  programs  are 
necessary  when  Federal  statutory  or 
regulatory  authority  is  modified. 
Because  HSWA  extensively  amended 
RCRA,  State  programs  must  be  modified 
to  reflect  those  amendments.  By 
incorporating  by  reference  the 
authorized  Oklahoma  program  and  by 
amending  the  Code  of  Federal 
Regulations  whenever  a  new  or  different 
set  of  requirements  is  authorized  in 
Oklahoma,  the  status  of  Federally 
approved  requirements  of  the  Oklahoma 
program  will  be  readily  discernible. 

The  Agency  will  only  enforce  those 
provisions  of  the  Oklahoma  hazardous 
waste  management  program  for  which 
authorization  approval  has  been  granted 
by  EPA.  This  document  incorporates  by 
reference  of  State  hazardous  waste 
statutes  and  regulations  and  clarifies 
which  of  these  provisions  are  included 
in  the  authorized  and  Federally 
enforceable  program.  Concerning 
HSWA,  some  State  requirements  may  be 
similar  to  HSWA  requirements  that  are 
in  effect  under  Federal  statutory 
authority  in  that  State.  However,  a 
State's  HSWA-type  requirements  are  not 
authorized  and  will  not  be  codified  into 
the  CFR  until  the  Regional 
Administrator  publishes  his  final 
decision  to  authorize  the  State  for 
specific  HSWA  requirements.  Until 
such  time,  EPA  will  enforce  the  HSWA 
requirements  and  not  the  State  analogs. 

Oklahoma  Authorized  Hazardous 
Waste  Program 

To  incorporate  by  reference  the 
Oklahoma  authorized  hazardous  waste 
program,  EPA  intends  to  add  subpart  LL 
to  40  CFR  part  272.  The  State  statutes 
and  regulations  are  incorporated  by 
reference  at  40  CFR  272.1851(a)  and  the 
Memorandimi  of  Agreement,  the 
Attorney  General's  Statement  and  the 
Program  Description  are  referenced  at 
40  CFR  272.1851(e),  (f)  and  (g), 
respectively. 
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The  Agency  retains  the  authority 
under  sections  3007,  3008,  3013  and 
7003  of  RC!RA  to  undertake  enforcement 
actions  in  authorized  States.  With 
respect  to  such  an  enforcement  action, 
the  Agency  will  rely  on  Federal 
sanctions.  Federal  inspection 
authorities,  and  the  Federal 
Adtninistrative  Procedure  Act  rather 
than  the  authorized  State  analogues  to 
thepe  requirements.  Therefore,  the 
Agency  does  not  intend  to  incorporate 
by  reference  for  purposes  of 
enfcjrcement  such  particular,  authorized 
Oklahoma  enforcement  authorities. 
Section  272.1851(b)  of  40  CFR  Usts 
those  authorized  Oklahoma  authorities 
that  are  part  of  the  authorized  program 
but!  ire  not  incorporated  by  reference. 

Some  provisions  of  the  State's 
hazardous  waste  management  program 
are  not  part  of  the  Federally  authorized 
State  program.  These  non-authorized 
provisions  are  not  part  of  the  RCRA 
Subtitle  C  program  because  they  are 
"broader  in  scope"  than  RCRA  Subtitle 
C  (see  40  CFR  271. l(i)).  As  a  resuh. 
State  provisions  which  are  "broader  in 
scope"  than  the  Federal  program  are  not 
incorporated  by  reference  for  purposes 
of  enforcement  in  40  CFR  part  272. 
Section  272.1851(c)  of  40  CFR  Hsts  for 
reference  and  clarity  the  Oklahoma 
statutory  and  regulatory  provisions 
which  are  "broader  in  scope"  than  the 
Federal  program  and  which  are  not, 
therefore,  part  of  the  authorized 
program  being  incorporated  by 
reference.  "Broader  in  scope" 
provisions  will  not  be  enforced  by  EPA; 
the  State,  however,  will  continue  to 
enforce  such  provisions.  Similarly,  the 
State's  adoption  of  Federal  rules  hsted 
at  40  CFR  272.1851(d)  is  not  approved 
by  EPA  and  are,  therefore,  not  part  of 
the  Federally  enforceable  program. 

HSWA  ProTisioiu 

As  noted  above,  the  Agency  is  not 
amending  40  CFR  part  272  to  include 
HSVVA  requirements  and  prohibitions 
that  are  immediately  effective  in 
Oklahoma  and  other  States.  Section 
3006(g)  of  RCRA  provides  that  any 
requirement  or  prohibition  of  HSWA 
(including  implementing  regulations) 
takes  effect  in  authorized  States  at  the 
same  time  that  it  takes  effect  in  non- 
authorized  States.  Thus,  EPA  has 
immediate  authority  to  implement  a 
HSWA  requirement  or  prohibition  once 
it  is  effective.  A  HSWA  requirement  or 
prohibition  supersedes  any  less 
stringent  or  inconsistent  State  provision 
which  may  have  been  previously 
authorized  by  EPA  (see  50  FR  28702, 
July  15,  1985). 

Because  of  the  vast  number  of  HSWA 
statutory  and  regulatory  requirements 


taking  effect  over  the  next  few  years, 
EPA  expects  that  many  previously 
authorized  and  incorporated  by 
reference  State  provisions  will  be 
affected.  The  States  are  required  to 
revise  their  programs  to  adopt  the 
HSWA  requirements  and  prohibitions 
by  the  deadlines  set  forth  in  40  CFR 
271.21.  and  then  to  seek  authorization 
for  those  revisions  pursuant  to  40  CFR 
part  271.  EPA  expects  that  the  States 
wrill  be  modifying  their  programs 
substantially  and  repeatedly.  Instead  of 
amending  40  CFR  part  272  every  time  a 
new  HSWA  provision  takes  effect  under 
the  authority  of  RCRA  3006(g),  EPA  will 
wait  until  the  State  receives 
authorization  for  its  analog  to  the  new 
HSWA  pro\ision  before  amending  the 
part  of  40  CFR  part  272  appUcable  to  the 
State's  incorporation  by  reference.  In  the 
interim,  persons  wanting  to  know 
whether  a  HSWA  requirement  or 
prohibition  is  in  effect  should  refer  to  40 
CFR  271. l(j).  as  amended,  which  lists 
each  such  provision. 

The  incorporation  by  reference  of 
State  authorized  programs  in  the  CFR 
should  substantially  enhance  the 
public's  ability  to  discern  the  current 
status  of  the  authorized  State  program 
and  clarify  the  extent  of  Federal 
enforcement  authority.  This  will  be 
particularly  true  as  more  State  program 
revisions  to  adopt  HSWA  provisions  are 
authorized. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  It  intends  to  incorporate  by 
reference  the  decisions  already  made  to 
authorize  Oklahoma's  program  and  has 
no  separate  effect  on  handlers  of 
hazardous  waste  in  the  State  or  upon 
small  entities.  This  rule,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

Compliai'ce  With  Executive  Order 
12291 

The  Ofhce  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq.,  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  hnal 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 


List  of  Subiects  in  40  CFR  Part  272 

Environmental  Protection 
Administrative  practice  and  procedure. 
Confidential  business  information, 
Hazardous  waste  transportation. 
Hazardous  waste,  Incorporation  by 
reference.  Indian  lands. 
Intergovernmental  relations.  Penalties 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control 
Water  supply. 

Dated:  September  23, 1993. 
loe  D.  Winkle, 
Acting  Regional  Administrator 

For  the  reasons  set  forth  in  the 
preamble,  40  CFR  part  272  is  amended 
as  follows: 

PART  272— APPROVED  STATE 
HAZARDOUS  WASTE  MANAGEMENT 

PROGRAMS 

1.  The  authority  citation  for  part  272 
continues  to  read  as  follows: 

Authority:  Sees.  2002ta),  3006,  and  7004(b) 
of  the  Solid  Waste  Disposal  Act,  as  amended 
by  the  Resource  Conservation  and  Recovery 
Act  of  1976.  as  amended,  42  U.S.C.  6912(a). 
6926,  and  6974(b). 

2.  Subpart  LL  is  amended  by  adding 
§  272.1851  to  read  as  follows: 

§272.1851     Okiahoma  State-Administered 
Program:  Rnal  Authorization. 

(a)  Pursuant  to  section  3006(b)  of 
RCRA,  42  U.S.C.  6926(b).  Oklahoma  has 
final  authorization  for  the  following 
elements  as  submitted  to  EPA  in 
Oklahoma's  base  program  appUcation 
for  final  authorization  which  was 
approved  by  EPA  effective  on  January 
10, 1985.  Subsequent  program  revision 
applications  were  approved  effective  on 
June  18, 1990,  November  27, 1990,  June 
3, 1991,  and  November  19, 1991. 

(b)  State  Statutes  and  Regulations.  (1) 
the  Oklahoma  statutes  and  regulations 
cited  in  this  paragraph  are  incorporated 
by  reference  as  part  of  the  hazardous 
waste  management  program  under 
Subtitle  C  of  RCRA,  42  U.S.C.  6921  et 
seq. 

(i)  EPA  Approved  Oklahoma  Statutory 
Requirements  Applicable  to  the 
Hazardous  Waste  Management  Program, 
September,  1993. 

fii)  EPA  Approved  Oklahoma 
Regulatory  Requirements  Applicable  to 
the  Hazardous  Waste  Management 
Program,  September,  1993. 

(2)  The  following  statutes  and 
regulations  concerning  State 
enforcement,  although  not  incorporated 
by  reference,  are  part  of  the  authorized 
State  prjgram:  , 

(i)  Oklahoma  Controlled  Industrial 
Waste  Disposal  Act,  63  O.S.  1991, 

Sections  1-2001.1, 1-2003, 1-2003.1. 1- 

i 
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2004  (except  1-2004(19)  through  1- 
2004(21)  and  1-2004(27)  through  1- 
2004(34)).  1-2004.1. 1-2004.2. 1-2005. 
1-2005.1. 1-2005.3. 1-2006. 1- 
2006.1(A).  1-2007, 1-200«(A).  1- 
2008(G).  1-2008(H)(1).  1-2009.1(8),  1- 
2011,  1-2012.  1-2012.1.  1-2013.  and  1- 
2013.1. 

(ii)  Industrial  Waste  Management 
Regulations.  Chapter  270.  Title  310  The 
Oklahoma  Administrative  Code, 
December  31, 1991:  Subchapter  3. 
Section  310:270-3-2(1);  Subchapter  11. 


Sections  310:270-1  l-l(a)(6),  310:270- 
ll-l(e).  310:270-11-2;  Subchapter  13. 
310:270-13-1.  and  310:270-13-3. 

(3)  The  following  statutory  and 
regulatory  provisions  are  broader  in 
scope  than  the  Federal  program,  are  not 
part  of  the  authorized  program,  and  are 
not  incorporated  by  reference: 

(i)  Okl^oma  Controlled  Industrial 
Waste  Disposal  Act.  69  OS.  1991. 
Sections  1-2005.2  and  1-2005. 3A. 

(ii)  Industrial  Waste  Regulations. 
Chapter  270.  Title  310  The  Oldahoma 


Administrative  Code.  December  31. 
1991:  Subchapter  11.  Sections  310:270- 
ll-l(c)  portion  addressing  application 
fees.  310:270-1 1-1  (d)  portion 
addressing  application  fees;  Subchapter 
13,  Section  310:270-13-4;  and 
Subchapter  17. 

(4)  Unauthorized  State  Provisions: 
The  State's  adoption  of  the  Federal  rules 
hsted  below,  while  incorporated  by 
reference  at  40  CFR  272.1851(a),  is  not 
approved  by  EPA  and  are,  therefore,  not 
enforceable: 


Federal  requirement 


Liability  Requirements - - - 

Delay  of  Closure  Period  tor  Hazardous  Waste  Management  FadWtes 

Mining  Waste  Exduskin  t 

TestJnfl  arxJ  Monltortng  Activities  

Mining  Waste  Exclusion  II _ 

Modification  of  F019  Listing  * _. 

Testing  and  Monitoring  Activitlea;  Technical  Correcflona 

Crilena  for  Listing  Toxic  Wastes:  Technical  Amendment _ 

Land  Disposal  Restrictions  tor  TNrd  Scheduled  Wastes  (Non-HSWA) 


Federal  Register  ref- 

Publication 

erence 

date 

53  FR  33938 

09/01.B8 

54  FR  33376 

0QnAJ99 

54  FR  36592 

09/01,39 

54  FR  40260 

09(^/89 

55  FR  2322 

01/23/90 

55FH5340 

02/1 4«0 

55  FR  8948 

03/09^90 

56  FR  18726 

0SA)4/90 

55  FR  22520 

06*01/90 

Additionally,  Oklahoma  is  not  yet 
authorized  to  implement  any  HSWA 
requirements  in  lieu  of  EPA.  EPA  will 
continue  to  enforce  the  Federal  HSWA 
standards  until  the  State  receives 
specific  HSWA  authorization  from  EPA. 

(5)  Memorandum  of  Agreement.  The 
Memorandum  of  Agreement  between 
EPA  Region  VI  and  the  State  of 
Oklahoma  signed  by  the  EPA  Regional 
Administrator  on  March  22,  1991.  is 
referenced  as  part  of  the  authorized 
hazardous  waste  management  program 
under  Subtitle  C  of  RCRA.  42  U.S.C. 
6921  et  seq. 

(6)  Statement  of  Legal  Authority. 
"Attorney  General's  Statement  for  Final 
Authorization",  signed  by  the  Attorney 
General  of  Oklahoma  on  January  20, 
1984  and  revisions,  supplements  and 
addenda  to  that  Statement  dated  January 
14.  1986  (as  amended  July  20. 1989, 
December  22, 1988  (as  amended  June  7. 
1989  and  August  14. 1990),  November 
20.  1989.  and  September  16,  1990,  are 
referenced  as  part  of  the  authorized 
hazardous  waste  management  program 
under  Subtitle  C  of  RCRA,  42  U.S.C. 
6921  et  seq. 

(7)  Program  Description.  The  Program 
Description  dated  and  any  other 
materials  submitted  as  pairt  of  the 
original  application  or  as  supplements 
thereto  are  referenced  as  part  of  the 
authorized  hazardous  waste 
management  program  under  Subtitle  C 
of  RCRA,  42  U.S.C  6921  et  seq. 

3.  Appendix  A  to  part  272  is  amended 
by  adding  in  alphabetical  order, 
"Oklahoma"  and  its  listing  to  read  as 
follows: 


Appendix  A  to  Part  272— State 
Requirements 

*        «        •        •        • 

Oklahoma 

The  statutory  pro\nsioDS  include: 
Oklahoma  Controlled  Industrial  Waste 
Disposal  Act,  63,  O.S.  1991,  Sections  1-2002, 
1-2006.1  (except  1-2006.1(A)).  l-20O8(B) 
through  1-2008(F).  1-2008(H)(2).  1- 
2008(H)(3),  1-2009, 1-2009.1  (except  1- 
2009.1(B)(2)).  1-2010, 1-2012.3, 1-2014{A). 
1-201 4(B)  (except  the  last  sentence),  1- 
2014(C)(2),  1-2014(0),  1-2014(E)  and  1- 
2014.2. 

Copies  of  the  Oklahoma  staUites  that  are 
incorporated  by  reference  are  available  from 
West  Publishing  Company,  50  West  Kellogg 
Boulevard.  P.O.  Box  64526,  St.  Paul. 
Minnesota  55164-0526. 
The  regulatory  provisions  Include: 
Industrial  Waste  Management  Regulations, 
Chapter  270,  Title  310  The  Oklahoma 
Administrative  Code,  December  31, 1991: 
Subchapter  1,  Section  310:270-1-2 
(excluding  definitions  for  "Annulus",  "Cone 
of  influence",  "Fresh  water"  and  "Maximum 
total  pressure  gradient");  Subchapter  3. 
Sections  310:270-3-1  (excluding  the  phrase 
"and  the  Underground  Injection  Control 
Program,  as  amended  through  )uly  1, 1990), 
310:270-3-2  introductory  paragraph, 
310:270-3-2(4)  through  310:270-3-2(12), 
310:270-3-4(3),  310:270-3-5  (excluding  the 
phrase  "40  CFR  144.3,  40  CFR  146.3,  or"), 
310:270-3-6;  Subchapter  5  (except  310:270- 
5-2):  Subchapter  7;  Subchapter  9  (except 
310:270-9-6  and  310:270-9-7);  Subchapter 
11,  Sections  310:270-1 1-1  (a).  310:270-11- 
1(a)(1)  first  sentence,  310:270-1  l-l(a)(2), 
310;27O-ll-l{aK3).  310:270-ll-l(b). 
310:270-ll-l(c)  introductory  paragraph 
(except  the  phrase  "the  application  fee  and"), 
310:270-ll-t(cXl)  through  310:270-11- 
1(c)(3).  310;27O-ll-l(d)  Introductory 


paragraph  (except  the  phrase  "the 
appbcation  fee  and").  310:270-ll-l(d)(l), 
310:270-ll-l(d)(2)  (except  the  references 
"144. 146,"),  310:270-11-1(0,  310:270-11-3, 
310:270-1  l-4(a)  through  310:270-1  l-4le); 
and  Subchapter  13,  Sections  310:270-13-2 
introductory  paragraph,  310:270-13-2(1)  and 
310:270-13-2(2)  first  sentence. 

Copies  of  the  Oklahoma  regulations  that 
are  incorp)orated  by  reference  can  be  obtained 
from  The  Oklahoma  Register,  Office  of 
Administrative  Rules,  Secretary  of  State,  101 
State  Capitol,  Oklahoma  City,  Oklahoma 
73105. 


(FR  Doc  93-24960  Filed  10-6-93;  845  am) 

NLUNQCOOe  «S»~80-M 

I 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  7000 

[NM-01 0-421 0-06;  NMNM  8697S] 

Withdrawal  of  Public  Unds  for  the 
Ollto  Area  of  Critical  Environmental 
Concern;  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  withdraws  7.320 
acres  of  public  lands  from  surface  entry 
and  mining  for  a  period  of  20  years  for 
the  Bureau  of  Land  Management  to 
protect  the  paleontological,  geological, 
recreational,  cultural,  watershed,  and 
scenic  values  of  the  Ojito  Area  of 
Critical  Environmentai  Concern.  The 
lands  have  been  and  will  remain  open 
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to  ifiineral  leasing,  except  the  portion  of 
thiOjito  Wilderness  Study  Area  that 
overlaps  the  Ojito  Area  of  Critical 
Environmental  Concern,  which  is  not 
currently  open  to  leasing. 
EFPECTIVE  DATE:  October  12,  1993. 
FOn  FURTHER  INFORMATION  CONTACT: 
Debby  Lucero,  BLM  Rio  Puerco 
Rasource  Area,  435  Montano  Road  NE., 
Albuquerque,  New  Mexico  87107,  505- 
781-8787. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are    |L 
hereby  withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2  (1988)), 
but  not  from  leasing  under  the  mineral 
leasing  laws,  to  protect  the  Bureau  of 
Land  Management's  Ojito  Area  of 
Critical  Environmental  Concern: 

New  Mexico  Principal  Meridian 

T.  15  N.,  R.  1  E., 

Sec.  17,  EVtEVi,  NWV4NEV4.  and  WV2; 

Sec.  18,  E'/4,  and  SWV«; 

Sec.  19; 

Sec.  20,  E'/2NEV4,  WV2,  and  SEV4; 

Sec.  21; 

Sec.  28,  N'/4; 

Sec.  29; 

Sec.  30; 

Sec.  31; 

Sec.  32,  SWVtNEV*.  SE'ASW'A.  and 
WV2SEV«. 
T.  15  N..  R.  1  W., 

Sec.  13; 

Sec.  24; 

Sec.  36,  SWV«NEV«.  SEV«NWV4. 
NEV4SWV4,  and  NWV«SEV4. 

The  areas  described  aggregate  7,320  acres 
in  Sandoval  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
then  under  the  mining  laws. 

3.  This  withdrawal  will  expir^  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 

id  Policy  and  Management  Act  of 
^6,  43  U.S.C.  1714(0  (1988).  the 
:  retary  determines  that  the 
idrawal  shall  be  extended. 

ated:  September  29. 1993. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior 
(FR  Doc.  93-24861  Filed  10-8-93;  8:45  am] 
MLUNQ  CODE  4310-ra-M 


43  CFR  Public  Land  Order  7001 

[AK-932-4210-06;  AA-«037] 

Partial  Revocation  of  Executive  Order 
No.  3406,  Dated  February  13, 1921; 
Alaska 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  revokes  an 
Executive  order  insofar  as  it  affects 
approximately  858.84  acres  of  National 
Forest  System  lands  withdrawn  for  use 
by  the  Coast  Guard,  Department  of 
Transportation,  for  the  Point  Arden 
Lighthouse,  the  Spanish  Islands 
Lighthouse,  and  the  Tonki  Cape 
Lighthouse.  The  lands  are  no  longer 
needed  for  the  purpose  for  which  they 
were  withdrawn.  The  lighthouses  at 
Point  Arden  and  Spanish  Islands  are 
located  within  the  Tongass  National 
Forest.  The  land  withdrawn  for  the 
Point  Arden  Lighthouse  is  part  of  the 
Admiralty  Island  National  Monument 
and  the  Admiralty  Island  National 
Monument  Wilderness,  and  the  land 
withdrawn  for  the  Spanish  Islands 
Lighthouse  is  part  of  the  Coronation 
Island  Wilderness,  as  established  and 
designated  by  the  Alaska  National 
Interest  Lands  Conservation  Act  of  1980. 
The  lands  at  Point  Arden  and  Spanish 
Islands  remain  withdrawn  from  all 
forms  of  entry,  appropriation,  or 
disposal  under  the  public  land  laws, 
and  will  continue  to  be  subject  to  the 
terms  and  conditions  of  the  Tongass 
National  Forest  reservation.  The  land 
withdrawn  for  the  Tonki  Cape 
Lighthouse  is  located  within  the 
Chugach  National  Forest,  and  has  been 
conveyed  out  of  Federal  ownership. 
This  action,  as  it  affects  Tonki  Cape,  is 
for  record-clearing  purposes  only. 

EFFECTIVE  DATE:  October  12.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  C.  Thomas,  BLM  Alaska  State 
Office.  222  W.  7th  Avenue,  No.  13, 
Anchorage,  Alaska  99513-7599,  907- 
271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988).  it  is  ordered  as  follows: 

1.  Executive  Order  No.  3406.  dated 
February  13. 1921.  which  withdrew 
National  Forest  System  lands  for 
lighthouse  purposes,  is  hereby  revoked 
insofar  as  it  affects  the  following 
described  lands: 

Copper  River  Meridian 


Tongass  Nationa]  Forest 

(a)  Point  Arden  Lighthouse 

Located  within  Tps.  43  S.  Rs.  68  and  69  E.. 

described  as  Tracts  A  and  B  of  U.S. 

Survey  No.  1632.  excluding  the 

following  parcel: 
Beginning  at  U.S.L.M.  1632.  as  shown  on 

U.S.  Survey  No.  1632.  which  Is  situated 

at  approximate  latitude  58°09'05"  N., 

longitude  134''10'16"  W.; 
Thence  N.  60°  W.  to  mean  high  water  line; 
Thence  easterly  along  the  mean  high  water 

hne  to  a  point  S.  60"  E.  from  U.S.L.M. 

1632; 

Thence  N.  60°  W.  to  the  point  of  beginning, 
containing  approximately  5  acres. 

The  area  descril>ed  contains  approximately 
385.84  acres. 

(b)  Spanish  Islands  Lighthouse     - 

Located  within  protracted  sees.  10  and  IS  of 
T.  68  S.,  R.  73  E.,  situated  at  approximate 
latitude  55°59'  N..  longitude  134°06'  W., 
excluding  the  following  parcel: 

Beginning  at  a  point  100  feet  true  south  of 
the  existing  Spanish  Island  Lighthouse; 

Thence  along  the  true  east-west  line  to  the 
mean  high  water  lines  on  the  east  and 
west  shores  of  the  northern  most  Spanish 
Island.  All  land  located  north  of  this 
east-west  line.  Including  islets  and  reefs, 
containing  approximately  2  acres. 
The  area  described  contains  approximately 

103  acres. 

Seward  Meridiaii 

Chugach  National  Forest 

(c)  Tooki  Cape  Lighthouse 

A  parcel  of  land  located  within  sec.  19  of 
partially  surveyed  T.  21  S.,  R.  16  W.,  and 
sees.  13  and  23  of  partially  surveyed  T.  21 
S..  R.  17  W.,  situated  at  approximate  latitude 
58°20'  N..  longitude  152°00'  W..  more 
particularly  described  as: 

All  that  part  of  the  cape  lying  north  of  a 
true  east  and  west  line,  south  true  one 
nautical  mile  for  high  water  line  at  the 
northern  extremity  of  the  caf>e,  including  all 
outlying  islands,  islets  and  rocks.  The  area 
described  contains  approximately  370  acres. 

The  areas  described  aggregate  a  total  of 
approximately  858.84  acres. 

2.  The  land  described  in  paragraph 
1(a),  Point  Arden  Lighthouse,  is  part  of 
the  Admiralty  Island  National 
Monument  and  the  Admiralty  Island 
National  Monument  Wilderness,  and 
the  land  described  in  paragraph  1(b), 
Spanish  Islands  Lighthouse,  is  part  of 
the  Coronation  Island  Wilderness, 
pursuant  to  sections  503,  703,  and  707 
of  the  Alaska  National  Interest  Lands 
Conservation  Act.  94  Stat.  2399.  2418. 
and  2421.  and  remains  withdrawn  from 
all  forms  of  entry,  appropriation,  or 
disposal  under  the  public  land  laws. 
Any  of  the  land  described  in  paragraph 
l(a]  that  may  be  outside  of  the 
Admiralty  Island  National  Monument  or 
the  Admiralty  Island  National 
Monument  Wilderness,  will  remain 
withdrawn  from  all  forms  of  entry, 
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appropriation,  or  disposal  under  the 
public  land  laws  Tmtil  a  further  opening 
order  is  published. 

Dated.  Septembflf  29, 1^3. 
Bob  AmutrtMig, 

Assistant  Secntary  of  the  Interior. 
|FR  Doc  93-24864  Filed  10-8-93;  8:45  am) 
MUJNQ  cooc  ai»-o*-ii 

43  CFR  Public  Land  Order  7002 

(UT-942-4210-06:  U-4061.  U-2036] 

Partial  Revocation  of  Executive  Order 
No.  5327  and  Public  Land  Order  No. 
4522;  Utah 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACnON:  Public  Land  Order. 

SUMMARY:  This  order  revokes  two  oil 
shale  withdrawal  orders  insofar  as  they 
affect  50  acres  of  public  land.  The  land 
is  no  longer  needed  for  the  purpose  of 
the  withdrawals,  and  the  revocation  is 
necessary  to  permit  disposal  of  the  land 
to  the  State  of  Utah  pursuant  to  a 
Quantity  Grant  Selection  application. 
The  land  has  been  and  will  continue  to 
be  open  to  oil  and  gas  leasing. 
EFFECTIVE  DATE:  October  12. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Massey,  BLM  Utah  State  Office, 
P.O.  Box  45155.  Salt  Lake  Gty.  Utah 
84145-0155,  801-539-4119. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C 
1714  (1988),  it  is  hereby  ordered  as 
foUows: 

1.  Executive  Order  No.  5327,  and 
Public  Land  Order  No.  4522,  which 
withdrew  oil  shale  deposits  and  the 
lands  containing  such  deposits  for 
protection  of  oil  shale  values,  are  hereby 
revoked  insofar  as  they  affect  the 
following  described  land: 

Salt  Lake  Meridian 

T.  5  S..  R.  19  E., 
Sea  12,  SEV4NWV«  and 

N»/iN'/iSVVV«NEV«. 

The  area  described  contains  50  acres  in 
Uintah  County. 

2.  At  9  a.m.  October  12.  1993,  the  land 
will  be  opened  to  the  operation  of  the 
public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provision  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on  October 
12, 1993,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  fihng. 


3.  At  9  ajn.  on  October  12, 1993,  the 
land  will  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws,  subject  to  valid  existing  rights,  the 
provision  of  existing  withdrawals,  other 
segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  any  of  the  land 
desaibed  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C  38  (1988),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 

[)rovided  for  such  determinations  in 
ocal  courts. 

Dated:  September  29. 1993. 
Bob  Armstrong. 

Assistant  Secretary  of  the  Interior. 
[FR  Doc  93-24860  Filed  10-«-»3: 8:45  am) 

BILLMa  COOC  4910-00-41 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Transit  Administration 
49  CFR  Part  604 

Chartsr  Ssrvica  Regulation:  Tschnlcal 
Amendmsnts 

agency:  Federal  Transit  Administration, 

DOT. 

ACnON:  Final  rule;  technical 

amendments. 

summary:  This  document  makes  two 
technical  amendments  in  the  Federal 
Transit  Administration  (FTA)  Charter 
Service  Regulation.  The  first  amends  the 
final  rule  establishing  the  charter 
services  demonstration  program 
mandated  by  section  3040  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act,  by  extending  the 
program  through  October  31, 1994.  This 
extension  is  necessary  to  accommodate 
participants  who  yera  unable  to  begin 
their  demonstration  programs  on  the 
effective  date  of  August  9, 1993.  It  will 
allow  them  to  conduct  their  programs 
for  a  full  12-month  period  be<ginning  at 
any  time  after  the  elective  date  of  the 
rule  and  ending  on  October  31, 1994. 
The  second  amends  the  regulation  to 
reflect  a  delegation  to  the  Regional 
Administrators  of  responsibility  for 
deciding  complaints  filed  by  interested 
parties. 
EFFECTIVE  DATE:  October  12, 1993. 


FOR  FURTHER  MFOfMATKM  COMTACT:  Rita 
Daguillard,  Deputy  Assistant  Chief 
Counsel  for  General  Law.  FTA  Office  of 
Chief  Counsel,  (202)  36&-1936. 
8UPPI.EMENTARY  MFORMAT10N:  A  final 
rule  published  in  the  Federal  R^istar 
on  July  9, 1993  (58  FR  36894), 
established  a  charter  services 
demonstration  program  which  woidd 
allow  transit  operators  to  provide 
charter  services  to  meet  the  needs  of 
government,  dvic,  charitable  and  other 
community  activities,  as  directed  by 
section  3040  of  the  Intermodal  Surnca 
Transportation  Efficiency  Act  Under 
the  program,  recipients  in  eight  sites 
within  four  States  wiU  be  allowed  to 
provide  direct  charter  services  as 
determined  by  local  officials.  The  rule 
provided  that  the  demonstration 
program  would  be  conducted  from 
August  9, 1993,  to  August  9, 1994. 

^cause  of  specific  local 
circumstances,  however,  certain 
participants  were  tmable  to  begin  their 
demonstration  programs  on  the  effective 
date  of  August  9, 1993.  In  order  to 
provide  these  participants  with  a  full 
12-month  implementation  period,  the 
FTA  is  extending  the  program  throu^ 
October  31, 1994.  Therefore, 
participants  may  provide  the  services 
described  in  49  CFR  604.9(b)(8)  for  any 
12  month  period  beginning  at  any  time 
after  the  effective  date  of  the  rule  and 
ending  on  October  31. 1994.  By 
allowing  each  participant  a  full  12- 
month  implementation  period,  FTA 
believes  that  it  will  be  able  to  more 
effectively  evaluate  each  local  program, 
taking  fuU  account  of  seasonal 
variations. 

This  document  also  amends  Subpart 
B  ("Complaint  Process")  of  49  CFR  part 
604  (specifically  sections  604.15 
through  604.21)  to  reflect  a  delegation  to 
the  FTA  Regional  Administratora  of 
responsibility  for  deciding  complaints 
filed  by  interested  parties.  This 
delegation  became  effective  on 
December  1, 1992,  under  FTA  Order 
1100.50,  Change  2  ("FTA  Delegations  of 
Authority"),  which  provided  for 
increased  regional  authority.  Thus, 
"Regional  Administrator"  will  be 
substituted  for  "Chief  Counsel" 
wherever  it  appeara  in  subpart  B  of  49 
CFR  part  604. 

VI.  Regulatory  Impacts  and  Assurances 

A.  Executive  Order  12291 

FTA  has  determined  that  this  action 
is  not  major  within  the  meaning  of 
Executive  Order  12291  or  significant 
within  the  meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  Since  this  final  rule  makes 
only  technical  amendments  to  current 


regulatory  languages,  it  is  anticipated 
that  the  economic  impact  of  this 
rulemaking  will  be  minimal;  therefore,  a 
full  regulatory  evaluation  is  not 
required. 

B  Regulatory  Flexibility  Act 

In  accordance  with  5  U.S  C.  605(b),  as 
added  by  the  Regulatory  Flexibility  Act, 
Rub.  L.  9&-354.  the  FTA  certifies  that 
tijiis  rule  will  not  have  a  significant 
ii^pact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the  Act. 

C  Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501 
e(  seq. 

D  Federalism 

This  action  has  been  reviewed  under 
Executive  Order  12612  on  Federalism 
and  the  FTA  has  determined  that  it  does 
not  have  imphcations  for  principles  of 
Federalism  that  warrant  the  preparation 
of  a  Federalism  Assessment.  If 
promulgated,  this  rule  will  not  limit  the 
pohcy  making  or  administrative 
discretion  of  the  States,  nor  will  it 
impose  additional  costs  or  burdens  on 
the  States,  nor  will  it  affect  the  States' 
abilities  to  discharge  the  traditional 
Sttte  governmental  functions  or 
otherwise  affect  any  aspect  of  State 
sovereignty. 

List  of  Subjects  in  49  CFR  Part  604 

Bus,  Grant  programs — transportation, 
Mass  transportation.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  for  the  reasons  described 
in  the  preamble,  title  49,  Code  of 
Federal  Regulations,  part  604.  Oiarter 
Service,  is  amended  as  follows; 

PART  604— [AMENDED] 

X.  The  authority  citation  for  part  604 
continues  to  read  as  follows: 

Anthority:  Federal  Transit  Act,  as  amended 
(49  U.S.C  1601  etseq.y,  23  U.S.C.  103(e)(4). 
142(a).  and  142(c);  and  49  CFR  1.51. 


2.  Section  604.9  is  amended  by 
revising  paragraph  (b)(8)(iv)  to  read  as 
follows; 

§604.9    Charttr  swvic*. 


(b)(8)*  •  • 

(iv)  The  service  described  in  this 
subsection  may  be  provided  only  during 
the  demonstration  program  to  be 
conducted  for  any  12-month  period 
between  August  9. 1993,  and  October 
31, 1994.  in  the  following  sites: 

(A)  Monterey.  California; 

(B)  Oklahoma  City.  Oklahoma; 

(C)  St.  Louis.  Missouri; 

(D)  Yolo  County,  California; 

(E)  Four  sites  within  the  State  of 
Michigan  to  be  selected  by  the  Michigan 
Etepartment  of  Transportation  and 
approved  by  the  Federal  Transit 
Administration  prior  to  the  start  of  the 
demonstration  program. 

3.  Section  604.15  through  604.21  is 
amended  by  removing  the  phrase  "Chief 
Coimsel"  and  inserting  in  its  place 
"Regional  Administrator"  wherever  it 
appears. 

Issued:  Oaober  6. 1993. 
Grace  Cnmican. 
Deputy  Administrator. 
[PR  Doc.  93-24956  Filed  10-8-93;  8:45  am) 
aauNC  cooE  4«i«-s7-u 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Pan  625 

[Dockat  No.  930497-3097;  1.0. 052093C] 

Summar  Rounder  Fishery;  Correction 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule;  corrections. 

SUMMARY:  On  September  24, 1993  (58 
FR  49937),  a  final  rule  was  published  to 
implement  the  conservation  and 


management  measures  prescribed  in 
Amendment  4  to  the  Fishery 
Management  Plan  for  the  Summer 
Flounder  Fishery  (FMP).  Amendment  4 
revised  the  percentage  of  the  > 
commercial  quota  allocated  to  each  state 
and  the  manner  m  which  1994  state 
quotas  will  be  adjusted  for  quota 
overages  that  may  occur  in  1993.  This 
document  clarifies  the  relationship 
between  the  emergency  interim  rule 
pubhshed  on  May  7.  1993  (58  FR 
27214);  the  emergency  interim  rule, 
extension  of  effective  dates  pubhshed 
on  July  26.  1993  (58  FR  39680);  and  the 
final  rule  published  on  September  24, 
1993  (58  FR  49937). 

EFFECTIVE  DATE:  October  25.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shirley  E.  Whitted,  Fishery  Management 
Specialist.  (301)  713-2341. 

Correction  of  PublicatioD 

Accordingly,  on  page  49939  in  the 
third  column,  the  final  rule  published 
on  September  24. 1993.  that  was  the 
subject  of  FR  Doc.  93-23426.  is 
corrected  as  follows; 

A.  After  the  authority  citation  and 
before  amendatory  instruction  2.,  add 
amendatory  instruction  la.  to  read  as 
follows: 

la.  Effective  October  25. 1993.  the 
emergency  interim  rule.  pubUshed  on 
May  7, 1993,  temporarily  suspending 
§  625.20(d)(1)  and  temporarily  adding 
§  625.20(d)(3)  fi-om  May  4, 1993, 
through  August  5. 1993,  and  the 
emergency  interim  rule,  extension  of 
effective  dates  pubhshed  on  July  26, 
1993,  extending  the  effective  dates  from 
August  6. 1993.  through  November  3, 
1993,  are  terminated. 

B.  In  amendatory  instruction  2.,  thfc 
word  "In"  is  revised  to  read:  "Effective 
October  25,  1993.  in". 

Dated;  October  5. 1993. 
Samuel  W.  McKeen, 
Program  Coordinator.  National  Marine 
Fisheries  Service. 

[FR  Doc  93-24885  Filed  10-8-93;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puWic  of  ftie  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persor«  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1413 

RtN0560-AD18 

19S^ice  Program  and  Adjusted 
Wori^rice  for  Broken-Kernel  Rice 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
amend  the  regulations  to  set  forth  the 
acreage  reduction  percentage,  if  any,  for 
the  1994  crop  of  rice.  This  action  is 
required  by  section  lOlB  of  the 
Agricultural  Act  of  1949,  as  amended 
(the  1949  Act).  This  proposed  rule 
outlines  a  range  of  acreage  reduction 
percentage  options  proposed  for  the 
1994  crop  of  rice  and  requests 
comments  regarding  price  support  rate 
adjustments  for  aroma  and  grade  of  rice, 
the  method  for  calculating  the  adjusted 
world  price  for  broken  kernel  rice,  and 
how  to  determine  an  amount  that  is  fair 
and  equitable  in  relation  to  wheat  and 
feed  grains  in  calculating  the  target- 
price  deficiency  payment  rates  for  the 
1994  rice  crop. 

DATES:  Comments  must  be  received  on 
or  before  November  12, 1993  in  order  to 
be  assured  of  consideration. 

ADDRESSES:  Comments  must  be  mailed 
to:  Deputy  Administrator,  Policy 
Analysis,  Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  U.S. 
Department  of  Agriculture  (USDA),  P.O. 
Box  2415,  room  3090-S,  Washington, 
DC  20013-2415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gene  S.  Rosera,  Agricultural  Economist, 
Fibers  and  Rice  Analysis  Division, 
ASCS,  USDA,  room  3758-S,  P.O.  Box 
2415.  Washington,  DC  20013-2415  or 
call  202-720-6734. 


SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291  and 
Departmental  Regulation  1512-1 

This  rule  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  provisions  of  Executive 
Order  12291  and  Departmental 
Regulation  1512-1  and  has  been 
classified  as  "major."  It  has  been 
determined  that  an  annual  effect  on  the 
economy  of  $100  million  or  more  may 
result  from  implementation  of  the 
provisions  of  this  proposed  rule. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  applicable 
to  this  proposed  rule  since  the 
Commodity  Credit  Corporation  (CCC)  is 
required  by  section  105B(o)  of  the  1949 
Act  to  request  comments  with  respect  to 
the  subject  matter  of  this  rule. 

Preliminary  Regulatory  Impact 
Analysis 

A  Preliminary  Regulatory  Impact 
Analysis  was  prepared,  which 
determined  that  this  regulation  will 
have  no  significant  impact  on  a 
substantial  number  of  small  entities 
because  the  particular  acreage  reduction 
percentages  considered  will  not  affect 
the  paperwork,  reporting,  or  compliance 
burdens  of  the  small  entities  in  the 
program.  Accordingly,  CCC  certifies  that 
the  rule  will  have  no  significant  impact 
on  a  substantial  number  of  small 
entities.  The  Preliminary  Regulatory 
Impact  Analysis  describing  the  options 
considered  in  developing  this  proposed 
rule  and  the  impact  of  the 
implementation  of  each  option  is     • 
available  on  request  from  the  above- 
named  individual. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  proposed  rule  applies,  are: 
Rice  Production  Stabilization — 10.065. 


Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  The  provisions  of  this  proposed 
rule  do  not  preempt  State  laws,  are  not 
retroactive,  and  do  not  require  the 
exhaustion  of  any  administrative  appeal 
remedies. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  part  1413 
set  forth  in  this  proposed  rule  do  not 
contain  information  collections  that 
require  clearance  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C.  35. 

Request  for  Public  Comment 

Comments  are  requested  with  respect 
to  this  proposed  rule  and  such 
comments  shall  fie  considered  in 
developing  the  final  rule. 

Background 

In  accordance  with  section  lOlB  of 
the  1949  Act,  an  acreage  reduction 
program  (ARP)  may  be  implemented  for 
the  1994  rice  crop  if  it  is  determined 
that  the  total  supply  of  rice,  in  the 
absence  of  such  a  program,  would  be 
excessive  taking  into  account  the  need 
for  an  adequate  carryover  to  maintain 
reasonable  and  stable  supplies  and 
prices,  and.  to  meet  a  national 
emergency. 

Land  diversion  payments  also  may  be 
made  to  producers  if  needed  to  adjust 
the  total  national  acreage  of  rice  to 
desirable  goals.  A  paid  land  diversion 
program  is  not  considered  because, 
given  the  considered  program  options,  it 
is  not  needed  to  achieve  the  statutory 
stocks-to-use  levels  of  rice. 

If  an  ARP  is  announced,  the  reduction 
shall  be  achieved  by  appl}'ing  a  uniform 
percentage  reduction  (from  0  to  35 
percent)  to  the  rice  crop  acreage  base  for 
the  crop  for  each  rice  producing  farm. 
In  making  such  a  determination,  the 
number  of  acres  placed  into  the 
agricultural  resources  conservation 
program  established  under  subtitle  D  oi 
title  XII  of  the  Food  Security  Act  of 
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1985,  as  amended,  must  be  taken  into 
consideration. 

Producers  who  knowingly  produce 
rice  in  excess  of  the  permitted  acreage 
for  the  farm  plus  any  rice  acreage 
planted  in  accordance  with  the 
flexibility  provisions  are  ineligible  for 
loans  and  purchases  and  all  payments 
with  respect  to  that  crop  on  the  farm. 


The  Secretary  is  required  to  carry  out 
an  acreage  limitation  program  in  a 
manner  that  Mill  result  in  carry-over 
stocks  equal  to  16.5  to  20.0  percent  of 
the  simple  average  of  the  total 
disappearance  (including  domestic, 
export,  and  residual  disappearance]  of 
rice  for  each  of  the  3  marketing  years 


preceding  the  year  for  which  the 
announcement  is  made.  The  1994-cTop 
options  considered  are: 

OpUon  1.  0-percent  ARP 

Option  2.  2.5-percent  ARP.  ^ 

Option  3.  5.0-percent  ARP 

The  estimated  impacts  of  these 
options  are  shown  in  this  table. 


Estimated  Impacts  of  1994  ARP  Options 


Options 


ARP(%)  

Participation  (%)  _ 

Planted  acres  (1.000  acres)  

Producton  (miUion  hundredweight)  

Domestic/residual  use  (million  hundredweight)  .. 

Exports  (miWort  hundredweight)  

Ending  stodcs  (mJWon  hundredweight)  

Ratio  of  ending  stocks  to  prior  3  years'  use  (%) 
Season  average  pnce  ($  per  hundredweigtit)  .... 
Net  outlays  (miUion  S) - 


0.0 

25 

5.0 

96 

96 

96 

3,156 

3,070 

2.984 

175.6 

170.4 

165.3 

103.6 

103.4 

103.2 

80.5 

76^ 

72.5 

30.2 

29.3 

28.4 

17.5 

17.0 

16.5 

5.65 

5.80 

5.95 

1005 

977 

948 

Accordingly,  comments  are  requested 
whether  to  establish  an  ARP  for  the 
1994  rice  crop,  and  if  so,  at  what 
reduction  percentage. 

The  final  determination  of  this 
percentage  will  be  set  forth  at  7  CFR 
1413.54(a)(4). 

In  accordance  with  section  403  of  the 
1949  Act.  appropriate  adjustments  may 
be  made  in  the  support  price  for  any 
commodity  for  differences  in  grade, 
type,  staple,  quaUty,  location,  and  other 
factors.  Discoimts  to  the  1994-crop  price 
support  rates  for  aromatic  rice  varieties 
may  be  appropriate  because  of  the 
special  storage  and  merchandising 
requirements  of  such  rice. 

Accordingly,  comments  are  requested 
whether  to  establish  discoimts  to  the 
price  support  rates  for  aromatic  rice 
varieties,  and  if  so,  the  level  of  such 
discounts. 

A  difference  of  $1.00  per 
hundredweight  between  the  support 
rates  for  milled  whole  kernels  of  long 
and  medium/short  grain  has  been 
effective  since  the  1987  crop  year. 
Comments  are  requested  regarding  an 
appropriate  difference  between  price 
support  rates  for  milled  whole  kernels 
of  long  grain  and  medium/short  grain 
for  the  1994  crop  of  rice. 

Discounts  for  price  support  rates  for 
lou-er  grades  of  rice  have  been 
established  for  prior  crop  years  at  levels 
reflecting  the  lower  market  value  of 
such  rice.  Rough  rice  pledged  as 
collateral  for  price  support  loans  is 
currently  subject  to  discounts  that  have 
been  effective  since  1983.  These 
discounts  are  $0.30  per  hundredweight 
for  U.S.  Grade  #3.  $0.60  per 
hundredweight  for  U.S.  Grade  #4,  $1.00 


per  hundredweight  for  U.S.  Grade  #5, 
and  $2.00  per  hundredweight  for  U.S. 
Grade  #6.  Accordingly,  comments  are 
requested  as  to  the  level  of  premiiuns 
and  discounts  that  would  be  appropriate 
for  any  grade  of  1994-crop  rice. 

In  accordance  with  section 
10lB(a)(5){A)  of  the  1949  Act,  the 
Secretary  may  permit  rice  price  support 
locms  to  be  repaid  at  the  prevailing 
world  market  price  for  rice,  as 
determined  by  the  Secretary.  In 
determining  the  world  market  price  of 
rough  rice,  the  world  market  price  of 
milled  broken  kernel  rice  has  been 
estabUshed  at  50  percent  of  the  world 
market  price  for  milled  long  grain  whole 
kernel  rice.  USDA  has  received 
comments  that  this  price  relationship 
results  in  excessive  program  outlays  and 
is  inconsistent  with  regulations  at 
§  1421.25(a)(5)(ii).  These  regulations 
specify  that  the  world  market  value  of 
broken  kernels  shall  be  based  upon  the 
relationship  of  whole  and  broken  kernel 
world  prices  as  estimated  from 
observations  of  prices  at  which  rice  is 
being  sold  in  world  markets. 

Accordingly,  comments  are  requested 
regarding  an  appropriate  method  for 
establishing  the  world  market  price  for 
milled  broken  kernel  rice.  Comments 
are  specifically  soi^t  regarding  foreign 
origins  emd  grades  of  milled  broken- 
kernel  rice  suitable  for  determining 
world  market  prices  of  broken  rice.     ' 

In  accordance  with  section 
10lB(c)(l)(B)  of  the  1949  Act,  the  1994- 
crop  deficiency'  payment  rate  shall  be 
the  amoimt  by  which  the  target  price 
exceeds  the  higher  of  the  loan  level  or 
the  lower  of  (1)  the  national  average 
price  received  during  the  calendar  year 


containing  the  first  five  months  of  the 
marketing  year,  or  (2)  the  5-month  price 
plus  an  amount  determined  by  the 
Secretary  to  be  fair  and  equitable  in 
relation  to  wheat  and  feed  grains.  The 
adjustments  to  the  5-month  price 
provided  by  this  section  are  10  cents  per 
bushel  for  wheat  and  7  cents  per  bushel 
for  feed  grains. 

Accordingly,  comments  are  requested 
regarding  how  to  determine  an  amount 
to  be  added  to  the  5-month  weighted 
average  pnce  received  for  rice  that  is 
fair  and  equitable  in  relation  to  the 
adjustments  of  the  wheat  and  feed 
grains  5-month  prices. 

List  of  Subjects  in  7  CFR  Part  1413 

Cotton.  Feed  grain.  Price  support 
programs.  Rice,  VSTieat. 

Accordingly,  it  is  proposed  that  7  CFR 
part  1413  be  amended  as  follows: 

PART  1413— FEED  GRAIN,  RICE, 
UPLAND  AND  EXTRA  LONG  STAPLE 
COTTON,  WHEAT  AND  RELATED 
PROGRAMS 

1 .  The  authority  citation  for  7  CFR 
part  1413  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1308. 1308a.  1309. 
1441-2. 1444-2,  1444f.  1445b-3a.  1461- 
1469;  15  L'.S.C.  714b  and  714c. 

2.  Section  1413.54  is  amended  by: 

A.  Revising  paragraph  (a)(4)(iii), 

B.  Adding  paragraph  (a}(4)(iv), 

C.  Adding  and  reserving  paragraph 
(d)(4)(iv)  and  adding  paragraph  (d}(4)(v) 
to  paragraph  (d)(4)  as  proposed  at  58  FR 
41641  (August  5. 1993)  and  at  58  FR 
51934  (October  5,  1993)  to  read  as 
follows: 


Sec.  1413.54 
provisions. 

(a)  •  *   • 


Acreage  reduction  program 
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(4)  *  *  * 

(iii)  1993  rice.  5  percent; 

(iv)  1994  rice,  within  the  range  of  0 
to  35  percent,  if  supphes  are  excessive, 
as  determined  and  announced  by  CCC 
with  no  paid  land  diversion. 


(d)  *  •  • 
(4)  •   •   • 

(v)  Shall  not  be  made  available  to 
producers  of  rice. 

Signed  on  October  5, 1993  at  Washington, 
DC. 

Bruce  R.  Weber, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation 

IFR  Doc.  93-24945  Filed  10-6-93;  3:47  pmj 
BILJJNC  COOe  M10-06-^ 


Rural  Elactriflcatlon  Administration 
7  CFR  Part  1703 

Rural  Economic  Development  Loan 
and  Grant  Program:  Grants 

AGENCY:  Rural  Electri&cation 
Administration,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Rural  Electrification 
Administration(REA)  recently  revised 
its  Rural  Economic  Development  Loan 
andGrant  Program  to  provide  additional 
information  to  potentialapplicants  on 
the  selection  factors  and  rating  criteria, 
allowmonthly  submittal  of  applications, 
and  estabhsh  a  maximum  amountof 
project  funding  as  a  fixed  percentage  of 
allocated  fundsrather  than  the  $100,000 
limit  in  the  existing  rule.  Thesechanges 
were  published  in  a  final  rule  on 
September  25, 1992.  REA  proposes  to 
amend  this  final  rule  on  the  Rural 
EconomicOevelopment  Loan  and  Grant 
Program  to  reflect  additionalinformation 
for  the  grant  portion  of  the  regulation. 
Theproposed  amendment  would  add 
and  revise  procedures  for  approvingand 
administering  grants  and  would  clarify 
eligible  uses  of  grantfunds, 
supplemental  funds  requirements,  and 
administiativerequirements  for  grant 
funds. 

DATES:  Written  comments  must  be 
received  by  REA  orcarry  a  postmark  of 
equivalent  no  later  than  November  12. 
1993.  REA  requires  an  original  and  three 
copies  of  all  comments  (7  CFRpart 
1700).  \ 

ADDRESSES:  Submit  written  comn%nts 
to  Blaine  D.Stockton,  Jr.,  Assistant 
Administrator.  Economic  Development 
andTechnical  Services,  Rural 
Electrification  Administration, 
room4025.  South  Building,  U.S. 
Department  of  Agriculture,  14th 


andlndependence  Avenue,  SW., 
Washington,  DC  20250091500.  The 
publicmay  inspect  written  comments  on 
this  proposed  rule  in  room  2234of  the 
South  Building  between  8:30  a.m.  and  5 
p.m.  on  officialworkdays  (7  CFR 
1.27ft))). 

FOR  FURTHER  INFORMATION  CONTACT: 
Blaine DStockton,  Jr.,  Assistant 
Administrator,  Economic  Development 
andTechnical  Services.  Rural 
Electrification  Administration.telephone 
number  (202)  720-9552. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  proposed  rule  has  been  issued  in 
conformance  withExecutive  Order 
12291  and  Departmental  Regulation 
1512091.  Thisaction  has  been  classified 
as  "nonmajor"  because  it  does  notmeet 
the  criteria  for  a  major  regulation  as 
established  by  theOrder. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Orderl2778.  Civil 
Justice  Reform.  If  adopted,  this 
proposed  rule: 

(1)  Will  not  preempt  any  State  or  local 
laws,  regulations,or  poUcies,  unless  they 
present  an  irreconcilable  conflict 
withthis  rule; 

(2)  Will  not  have  any  retroactive 
effect;  and 

(3)  Will  not  require  administrative 
proceedings  before  parties  may  file  suit 
challenging  the  provisions  of  ^is  rule. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibihty  Act.  theAdministrator 
certifies  that  this  action  would  not  have 
asignificant  economic  impact  on  a 
substantial  number  of  smallentities  as 
defined  in  the  Regulatory  Flexibihty  Act 
(5  U.S.C.  601  et  seq.).  Based  on  current 
and  historical  fundinglevels  for  this 
program  and  a  projected  average  size 
loan  and/or  grant  in  the  range  of 
$300,000  to  $400,000,  it  is  estimated 
that  50  to  60  loans  and/or  grants  will  be 
made  nationwide  each  year.  It  is 
projected  that  the  Rural  Economic 
Development  Loan  and  Grant  Program 
will  have  a  limited  impact  upon  small 
businesses  because  of  the  program's 
unique  delivery  system;  i.e.,  loans  and 
grants  will  be  made  through  REA 
financed  electric  and  ; 
telephonecooperativ^.  These 
cooperatives  do  not  operate  as  credit 
institutions,  thus  they  do  not  seek  funds 
for  the  expressed  purpose  of  loan 
portfoho  expansion.  Rather,  REA 
financed  cooperatives  selectively 
request  REA  funding  through  this 
program  to  enhance  economic 
development  in  rural  areas  by  funding 


a  limited  number  of  development 
projects.  Since  credit  is  channeled  to 
areas  which  are  generally 
underdeveloped  and  financially 
depressed,  job  creation  and  economic 
development  resulting  from  newly 
emerging  businesses  and  commimity 
facihties  funded  by  REA  does  not  pose 
undue  competition  or  other  adverse 
effects  upon  existing  businesses. 
Therefore,  this  proposed  rule  will  have 
no  effect  upon  businesses  or  entities 
other  than  those  to  be  funded  through 
this  program. 

Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implements  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L.  9609511)  and 
section  3504  of  that  Act,  the  information 
collection  and  recordkeeping 
requirements  contained  in  this  proposed 
rule  have  been  approved  by  OMB  under 
control  number  0572090090.  Comments 
concerning  these  requirements  should 
be  directed  to  the  Office  of  Information 
and  Regulatory  Affairs  of  OMB, 
Attention:  Desk  Officer  for  USDA,  room 
3201,  NEOB,  Washington,  DC  20503. 

National  Environmental  Policy  Act 
Certification 

The  Administrator  has  determined 
that  this  proposed  rule  will  not 
significantly  affect  the  quahty  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Intergovernmental  Review 

The  program  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials,  vdth  the  exception  of 
applications  for  Project  Feasibility 
Studies. 

Catalog  of  Federal  Domestic  Assistance 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.854,  Rural  Economic 
Development  Loans  and  Grants.  This 
catalog  is  available  a  subscription  basis 
from  the  Superintendent  of  Documents, 
the  United  States  Government  Printing 
Office,  Washington.  DC  20402-9325. 

Background 

REA  is  proposing  this  action  to 
establish  procedures  for  approving  and 
administering  grants.  The  selection  of 
appUcations  financed  with  grants  would 
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be  based  on  a  preference  for  projects 
that  meet  the  Act's  purpose  of 
benefitting  an  entire  rural  area  rather 
than  a  particular  business  or  individual. 
REA  believes  the  following  projects  best 
meet  this  purpose:  1)  The  establishment 
and/or  operation  of  a  revolving  loan 
program  by  REA  Borrowers;  and  2)  Pass- 
through  grants  in  conjunction  with 
loans  for:  (a)  project  feasibility  studies. 

(b)  technical  assistance  by  non-profit 
organizations  for  business  start-ups, 
business  planning,  and  market  research, 

(c)  community  development  assistance 
by  non-profit  organizations,  (d)  projects 
opeoBted  on  a  profit  or  non-profit  basis 
that  enhance  the  overall  quality  of 
medical  care  of  rural  residents,  and  (e) 
projects  by  profit  or  non-profit 
organizations  which  encourage  the  use 
of  advanced  telecommunications  for 
educational  and  medical  services. 

Several  conditions  need  to  be 
established  under  this  program  in  order 
to  maximize  the  benefits  of  the  grant 
program,  conserve  the  limited  funds 
available,  and  provide  for  the  efficient 
administration  of  grant  making  by  REA. 

First,  with  the  exception  of  tne 
establishment  and/or  operation  of  a 
revolving  loan  programs,  grants  will  be 
made  only  in  conjunction  with  rural 
development  loans.  This  will  increase 
the  number  of  projects  which  REA 
Borrowers  may  finance  by  reducing  the 
amount  of  zero-interest  loan  funds 
required  to  fund  projects  and  reducing 
the  debt  repayment  obligation  for  those 
projects  whi(^  would  he  unable  to 
repay  100  percent  loan  funding.  In 
addition,  grants  made  in  conjunction 
with  loans  will  result  in  the  greatest 
chance  for  project  success  because  the 
concurrent  loan  repayment  obligation 
will  require,  to  the  extent  possible, 
dedication  and  commitment  to  the 
success  of  projects  by  grant  recipients. 
Further,  the  loan  repayment 
requirements  will  provide  a  measurable 
yardstick  to  enable  REA  Borrowers  to 
effectively  evaluate  the  viability  of 
proposed  projects  and  eliminate  those 
projects  from  consideration  which  are 
dearly  not  viable.  Finally,  from  an 
administrative  standpoint,  REA  believes 
that  grants  made  in  conjunction  with 
loans  will  eliminate  the  need  for 
complex  regulations,  and  provide  for 
more  efficient  and  effective  program 
administration. 

The  sole  exception  to  the  requirement 
for  making  grants  in  conjunction  with 
loans  is  the  establishment  and/or 
operation  of  a  revolving  loan  program 
by  REA  Borrowers.  A  locally 
administered  revolving  loan  program  is 
an  effective  use  of  grant  funds  for  local 
involvement  and  control  in  lending 
activity.  Grant  funding  will  encourage 


and  enable  REA  Borrowers  to  become 
more  active  and  responsive  in  local 
rural  economic  development  activity. 
Grant  funds  to  REA  Borrowers  for  local 
revolving  loan  programs  will  provide 
the  most  powerful  multiplier  for  rural 
economic  development  and,  since  REA 
proposes  to  limit  funding  to  REA 
Borrowers  on  a  non-pass-through  basis, 
grants  will  be  awarded  without  zero- 
interest  loans.  REA  Borrowers  will  be 
required  to  lend  grant  funds  at  zero- 
percent  interest  during  the  initial 
lending  cycle.  The  operation  of  the 
revolving  loan  program  after  the  initial 
lending  cycle  would  be  in  accordance 
with  written  agreement  between  REA 
and  REA  Borrowers. 

Second,  as  with  zero-interest  loans, 
all  REA  projects  funded  with  grants  will 
require  a  minimum  of  20  percent 
supplemental  funding  for  project  costs. 
Supplemental  funds  may  come  from  the 
project  owner  in  the  form  of  equity 
funds,  private  sources,  state  and  local 
government  sources,  other  Federal 
Government  sources,  the  borrower,  or 
other  sources.  For  grants  to  REA 
Borrowers  to  establish  revolving  loan 
funds,  up  to  80  percent  of  the  revolving 
fund  may  be  funded  with  the  grant 
funds.  For  all  other  projects  eligible  for 
loan  and  grant  funding,  the  portion  of 
project  costs  eligible  for  REA  funding 
may  be  funded  up  to  20  percent  with 
grant  funds. 

Third,  for  grants  made  in  conjunction 
with  zero-interest  loans,  grant  funding 
will  be  provided  only  in  sufficient 
amount  necessary  for  a  feasible  project. 
A  feasible  project  is  a  project  which 
generates  sufficient  income  to  pay 
operating  expenses  and  pay  debts.  A 
feasible  project  must  also  generate 
sufficient  income  to  cover  depreciation 
of  equipment  or  facilities  acquired  or 
constructed  in  connection  with  the 
project.  Depreciation  must  be  based  on 
recognized  depreciation  schedules  as  set 
forth  by  the  United  States  Internal 
Revenue  Service.  A  project  which 
generates  sufficient  revenue  to  show 
feasibility  without  grant  funds  is  not 
eligible  for  a  grant.  REA  feels  this 
provision  appropriately  targets  limited 
grant  funds  for  those  projects  most  in 
need  of  grant  funds. 

Fourth,  in  determining  the  eligible 
amount  of  a  grant,  REA  proposes  to  base 
the  appropriate  amount  of  grant  funding 
on  a  typical  year  of  operation,  when  the 
project  has  generally  reached  its  target 
income  earning  potential.  Grant  awards 
would  be  unnecessarily  large  if  based  on 
project  debt  repayment  ability  during 
the  start-up  phase  when  project  income 
is  relatively  low.  The  current  regulation 
allows  a  deferral  of  loan  payments  for 
up  to  two  years  for  new  business  start- 


ups and  a  one  year  deferral  for  business 
expansion.  Prior  to  awarding  a  grant  for 
a  project  where  a  start-up  phase 
indicates  lower  project  income,  the 
applicable  deferral  pro\isions  will  be 
considered  to  determine  if  the  project 
can  repay  a  100  percent  zero-interest 
loan  plus  the  deferred  amount  after  the 
deferral  period.  Therefore,  in  cases 
where  projected  net  income  for  a  project 
is  relatively  low  in  the  beginning  years 
of  the  project,  REA  will  require  the  use 
of  the  deferral  provisions  in  the 
regulation  and  base  grant  eligibility  on 
project  debt  repa>'ment  ability  after  the 
authorized  deferral  period,  if  this  would 
result  in  a  lower  percentage  of  grant 
funding  necessary  to  fund  the  project.    • 

Fifth,  grant  funding  will  be 
channeled,  to  the  extent  practicable,  to 
entities  which  have  a  broad  impact  on 
rural  economies.  REA  recognizes  that 
successful  for-profit  and  non-profit 
entities  alike  can  provide  broad 
economic  stimulus.  However,  given 
program  funding  Umitations.  MLA 
believes  it  is  appropriate  to  target  grant 
funding  to  non-profit  entities.  Providing 
grant  funding  to  select  for-profit  entities 
could  be  perceived  as  arbitrarily  and 
inequitably  placing  those  entities  in  an 
unfair  competitive  position  relative  to 
other  for-profit  entities  which  are  not 
funded.  Therefore,  to  ensure  an 
atmosphere  of  fair  competition,  REA 
will  fund  those  non-profit  enterprises 
which  provide  a  broad  multiplier  of 
benefits  to  the  rural  community,  but 
which  do  not  compete  with  other 
enterprises  based  on  the  profit  motive. 
Non-profit  enterprises  operating 
business  incubators  and  community 
driven  projects  for  community  facilities, 
industrial  parks  and  inft-astructure.  such 
as  water  and  sewer  systems  and 
industrial  parks,  provide  a  fertile  base 
for  rural  economic  development  in  a 
community  by  multiple  enterprises, 
both  profit  and  non-profit.  The  existing 
loan  provisions  of  the  zero-interest  loan 
and  grant  program  adequately  fulfill  the 
needs  of  for-profit  enterprises. 

REA  proposes  to  allow  grant  funding 
provisions  in  certain  cases  regardless  of 
whether  projects  are  operated  on  a  non- 
profit or  on  a  for-profit  basis.  Grant 
funding  will  be  available  for  project 
feasibility  studies  and  technical 
assistance.  Grant  funding  for  these 
purposes  irrespective  of  entity  status 
isconsistent  with  specific  provisions  of 
the  Act.  Grants  in  conjunction  with 
zero-interest  loans  will  help  ensiu'e 
successful  job  creation  projects  by  for- 
profit  enterprises,  as  well  as  effective 
broad  based  community  development 
assistance  by  not-for  profit  entities. 
Regarding  for-profit  entities,  REA  does 
not  believe  this  provision  causes  unfair 
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competition  because  grant  funding  to 
those  entities  will  be  limited  to  the  costs 
mcurred  for  feasibiUty  studies  and 
technical  assistance,  and  no  grant 
assistance  will  be  provided  to  for-profit 
entities  for  other  capital  costs  or 
operating  costs.  In  addition,  grant 
funding  will  be  pro\ided  irrespective  of 
entity  status  for  enhancement  of 
medical  care,  and  advanced 
telecommunications  for  educational  and 
medical  services.  These  types  of  projects 
provide  broad  based  benefits  regardless 
of  the  type  of  entity  which  is  funded. 
Because  of  the  critical  need  for  these 
services  and  the  limited  number  of 
entities  which  can  feasibly  undertake 
such  enterprises  in  rural  areas,  grant 
funding  to  for-profit  entities  which 
provide  these  services  will  not  result  in 
unfair  competition. 

The  Establishment  and/or  Operation  of 
a  Revolving  Loan  Fund  by  RE  A 
Borrowers 

R£L\  intends  to  finance  through  grants 
up  to  80  percent  of  the  cost  of 
estabUshing  revolving  loan  finds  which 
will  prov^de  seed  money  to  those  REA 
Borrowers  who  demonstrate  a 
willingness  and  desire  to  finance  at  a 
local  level  potential  rural  development 
activities.  RLA  Borrowers  who 
demonstrate  strong  interest  in  economic 
development  are  capable  of 
administering  the  congressional  intent 
of  the  program  with  limited  oversight 
after  Federal  grant  fund  disbursement  is 
initially  monitored  by  REA.  In 
accordance  with  the  Act,  grant 
assistance  will  be  provided  to  REA 
Borrowers;  however,  REA's  desire  to 
exercise  due  diligence  to  ensure  the 
proper  use  of  grant  fonds  necessitates 
that  funds  remain  in  control  of  VEA 
Borrowers,  on  a  non  pass-through  basis. 
REA  will  require  that  the  initial  lending 
of  the  grant  monies  by  REA  Borrowers 
be  in  accordancejvith  9EA  policies  and 
procedur^rSndKEA  personnel  will 
monitor  the  initial  loans.  After  the  first 
cycle  of  lending  is  completed,  the  REA 
Borrowers  will  maintain  the  revolving 
fund  in  accordance  with  a  prior 
agreement  with  REA.  Revolving  loan 
funds  will,  in  effect,  provide  local 
lending  control  by  REA  Borrowers  for 
local  projects,  along  with  local 
responsibihty.  An  REA  borrower 
administering  a  revolving  loan  account 
must  have  a  rural  development  plan  in 
which  lending  parameters,  such  as 
maximum  loan  amount  and  type(s)  of 
eligible  projects,  would  be  established 
for  8  particular  area.  An  REA  borrower 
that  receives  a  grant  for  a  revolving  loan 
fund  will  be  encouraged  to  fund  projects 
using  the  revolving  fund 
beforerequesting  a  pass-through  zero- 


interest  loan  and  grant  from  REA.  If  the 
proposed  project  type  or  funding 
requirements  does  not  fit  within 
borrower  revolving  fund  parameters, 
revolving  funds  are  exhausted,  or  if  the 
project  requires  a  higher  level  of 
funding  than  the  borrower's  limited 
funds  allow,  an  REA  borrower  could 
fund  projects  with  pass-through  loans 
and  grants,  subject  to  Agency 
requirements. 

The  revolving  loan  programs  that  REA 
would  consider  financing  with  grant 
funds  will  need  to  comply  with  several 
restrictions.  First,  the  program  will  not 
use  more  than  10  percent  of  its  funds  to 
cover  operating  expenses,  including  the 
administrative  costs  of  administering 
the  revolving  fund  and  the  provision  for 
providing  technical  assistance  to  project 
owners.  This  restriction  is  designed  to 
avoid  a  program  that  will  use  a 
substantial  amount  of  grant  funds  for 
purposes  such  as  raising  additional 
funds  rather  than  financing  rural 
economic  development  and  job  creation 
projects.  The  second  restriction  will 
require  that  loans  made  with  the  initial 
R^  grant  carry  an  interest  rate  of  zero 
percent.  This  restriction  is  based  on  the 
interest  rate  of  zero  percent  on  the  REA 
loans  made  from  this  program.  Loans 
made  with  repayments  of  the  initial 
loan  would  carry  an  interest  rate  In 
accordance  with  prior  agreement 
between  the  REA  borrower  and  REA.  In 
addition,  REA  will  require  that  Federal 
grant  funds  be  disbursed  on  a 
reimbursement  basis.  Under  this 

f)rovision.  Borrowers  providing  initial 
oans  imder  the  revolving  loan  fund  will 
be  required  to  advance  their  own  funds 
and  utilize  other  financing  as  necessary 
to  fund  the  projects  prior  to  requesting 
reimbursement  from  KEA.  This 
requirement  is  necessary  to  ensure  that 
grant  funds  are  handled  in  accordance 
with  USDA's  Uniform  Assistance 
Regulation  7  CFR  parts  3015  and  3016 
for  grants,  which  requires  Federal 
agencies  to  formulate  procedures  which 
minimize  the  time  between  grant 
disbursement  and  usage  for  the  project, 
and  Federal  Agencies  to  retain  full 
oversight  for  each  disbursement  of 
Federal  grant  funds.  REA  considered  ail 
practicable  alternatives  to  meet  these 
mandatory  Departmental  requirements; 
however,  alternatives  which  were 
explored  would  necessitate  complicated 
and  excessively  burdensome  and  costly 
regulations  for  both  REA  Borrowers  to 
comply  with  and  REA  to  administer. 
The  reimbursement  requiremuit 
provides  a  relatively  uncomplicated 
mechanism  which,  within  pre- 
established  grant  agreement  parameters 
and  the  borrower's  rural  development 


plan,  maximizes  REA  borrower 
discretion  to  initially  fund  projects.  REA 
believes  that  the  resultant  cost  savings 
and  flexibility  afiorded  Borrowers  and 
REA  by  this  less  cumbersome  regulation 
outweighs  the  initial  cost  Incurred  by 
Borrowers  to  "front"  the  financing  for 
rural  development  projects.  In  any  case, 
the  disbiu-sement  procedures  contained 
in  this  proposed  rule  apply  only  to  REA 
grant  funds  which  are  disbiused  for 
projects  initially  funded  under  the 
revolving  loan  fund.  Repayments 
fromthose  loans  initially  made  from 
Federal  grant  funds  will  benon-Federal 
in  character,  and  Borrowrers  will  not  be 
subject  tothe  Federal  disbursement 
requirements  contained  in  this  proposed 
rule. 

There  will  also  be  four  other 
restrictions  on  the  revolving  loan 
program  for  Federal  grant  funds  which 
are  disbursed.  First,  REA  Borrowers  will 
be  required  to  identify  an  adequate 
number  of  projects  eUgible  for  funding 
which  would  be  funded  by  REA  grant 
funds  within  three  years;  second,  no 
loans  will  be  authorized  for  purposes 
that  are  ineligible  for  RE.^  zero-interest 
loans;  third,  grant  funds  which  are  not 
disbursed  will  be  cancelled  if  the 
program  is  terminated;  and  fourth,  in 
accordance  with  written  prior 
agreement,  REA  Borrowers  will  be 
required  to  utilize  the  repayments  of 
loans  made  with  the  grant  funds  for 
rural  ecancanic  development  end  job 
creation  projects  imless  REA  agrees 
otherwise. 

To  extend  additional  latitude  for  REA 
Borrowers  to  promote  rural  economic 
development  using  their  revolving 
loans,  REA  proposes  to  eliminate  the 
requirement  in  paragraph  (f)  of  1703.28 
that  sets  a  minimum  rural  economic 
loan  and  grant  at  $10,000.  This  will 
allow  REA  Borrowers  to  make  small 
loans  to  assist  small  projects.  This 
exception  applies  only  to  the  revolving 
loan  provision.  Further,  REA  proposes 
to  allow  an  REA  borrower  to  use 
revolving  loan  funds  to  refinance 
creditors  which  provide  interim  or 
construction  financing  for  eligible 
piuposes  in  connection  with  viable 
projects.  Refinancing  for  the  sole 
purpose  of  replacing  higher  interest 
conventional  finandcg  with  zero- 
interest  revolving  loan  funds  is  not  be 
authorized.  This  refinancing  provision 
is  consistent  with  other  Agencies'  rural 
development  revolving  loan  fund 
provisions. 

Finally,  an  important  policy 
consideration  is  now  grant  funds  for 
revolving  loan  funds  will  be  utilized.  In 
light  of  Federal  grant  regulations  which 
necessitate  full  Agency  oversight  of 
grant  fund  approval  and  disbursement 
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by  REA,  it  has  been  determined  that 
compliance  with  the  regulations 
necessitates  that,  at  time  of  apphcation. 
REA  Borrowers  identify  a  sufficient 
number  of  rural  development  projects  in 
the  planning  stage  requiring  zero- 
interest  loans  equal  to  the  amount  of 
grant  funding  requested. 

Since  zero-interest  loan  demand 
presently  exceeds  available  funding, 
REA  intends  to  limit  the  types  of 
projects  which  are  funded  initially  with 
grants  for  revolving  funds  to  those 
community  development  projects  by 
non-profit  enterprises  operating 
business  incubators,  and  community 
driven  projects  for  commimity  facihties. 
industrial  parks  and  infrastructure,  such 
as  water  and  sewer  systems  and 
industrial  parks.  REA  Borrowers  may 
also  use  grant  funds  initially  to  fund 
projects,  regardless  of  entity  status,  for 
educational  and  medical  facilities,  and 
enhancement  of  educational  services 
{md  medical  care  through  advanced 
telecommunications.  Feasibility  studies 
and  technical  assistance  may  also  be 
funded. 

In  many  rural  areas,  economic 
development  is  stymied  due  to 
inadequate  community  services  and 
infrastructure,  which  results  in  the 
inability  of  communities  to  attract  and 
sustain  business  growth.  In  determining 
appropriate  types  of  projects  to  most 
effectively  use  Federal  grant  funds  for 
revolving  loan  funds,  especially  in 
chronically  depressed  rural  areas  with 
inadequate  community  facilities.  REA 
will  encourage  Borrowers  to  cooperate 
with  local  community  leaders  in 
developing  community  facilities  plans, 
or  other  community  development  plans 
which  identify  rural  community  needs. 
REA  believes  the  use  of  Federal 
revolving  loan  funds  for  community 
development  facilitates  effective 
partnerships  between  REA  borrowers 
and  commimity  leaders,  and  lays  the 
groundwork  for  sustained  economic 
development.  As  commimity  facilities 
■  are  developed  to  attract  business 
formation,  pass-through  zero-interest 
loans  and  grants,  and  the  repayment  of 
initial  loans  from  revolving  loan  funds 
for  community  development  projects 
could  then  be  used  by  REA  borrowers 
for  any  rural  economic  development 
purpose,  including  projects  by  for-profit 
entities  which  result  in  direct  job 
creation  as  previously  agreed  vdth  REA. 
Project  Feasibility  Studies  and 
Technical  Assistance 

REA  intends  to  provide  grant  funds 
for  independent  feasibility  studies  and 
technical  assistance  for  planning, 
management  assistance  and 
consultation  to  enable  the  success  of 


individual  projects  that  will  proviSfe 
substantial  benefits  to  the  rural 
community.  Grant  funding  for 
independe^  feasibility  studies  and 
technical  assistance  will  be  available 
only  in  conjunction  with  zero-interest 
loans. 

Feasibility  studies  will  include 
consultation,  studies  or  research  from 
qualified  entities  which  address  the 
important  aspects  of  project  assessment 
and  planning  to  ensure,  to  the  extent 
practicable,  the  success  of  projects. 
Feasibility  studies  will  address  the 
market,  technical,  economic,  financial 
and  managerial  issues  related  to  project 
feasibility.  Feasibility  studies  may  be 
funded  in  connection  with  viable 
projects  as  a  reimbursement  to  the 
project  owner  for  expenses  incurred 
during  the  initial  planning  stages  of  the 
project  prior  to  project  funding  by  REA. 

Technical  assistance  will  include 
managerial,  technical,  financial  and 
operational  consultation  by 
independent  qualified  entities. 
Teclmical  assistance  will  assist  project 
owners  to  identify  and  evaluate 
problems  or  potential  problems  and 
provide  training  to  enable  a  project 
owner  to  successfully  implement, 
manage,  operate  and  maintain  a  viable 
project  which  is  financed  with  zero- 
interest  loan  funds. 

If  REA  approves  loan  funding  for  a 
project,  REA  proposes  to  provide  grant 
funding  up  to  20  percent  of  the  loan  to 
cover  the  cost  of  tne  feasibility  study 
and/or  technical  assistance  for  the 
project.  This  will  help  enable  those 
projects  to  start  out  with  a  lower  debt, 
and  help  enhance  project  feasibiUty. 

REA  will  not  finance  initial  feasibility 
studies  or  teclmical  assistance  that 
would  provide  general  guidelines  for 
rural  development  in  an  area,  nor  will 
REA  finance  studies  or  consultation  for 
the  sole  purpose  of  determining  whether 
or  not  a  project  could  be  financed  under 
the  loan  portion  of  this  regulation.  This 
preliminary  investigation  material,  in 
our  opinion,  is  available  and  obtainable 
from  both  private  and  pubUc 
organizations  that  promote  and 
disseminate  developmental  information 
at  the  local,  state,  regional  and/or 
national  basis.  Therefore,  there  is  no 
need  for  redundant  studies  or 
information  regarding  general  business 
operations. 

REA  intends  to  fund  only  those 
feasibiUty  studies  and  technical 
assistance  consultations  which  are 
necessary  to  plan  or  implement  a  viable 
project  approved  for  loan  funding  by 
REA.  Feasibility  studies  or  technical 
assistance  consultation  performed  in 
connection  with  projects  which  are  not 
approved  for  \oaa  funding  under  the 


zero-interest  loan  and  grant  program 
will  not  be  funded.  General  feasibility 
studies  financed  independently  of  loan 
program  criteria  would  not  be  a 
productive  use  of  Umited  grant  funds. 
Under  this  scenario,  REA  would  very 
likely  be  inundated  with  grant  funding 
requests  for  unproductive  studies 
yielding  no  substantive  economic 
development;  thus,  grant  funding  would 
not  be  utilized  in  the  most  productive 
manner.  Technical  assistance  for  non- 
REA  funded  projects  could  positively 
impact  rural  economic  development; 
however.  REA  beUeves  that  technical 
assistance  in  conjunction  with  REA 
funded  projects  is  the  most  effective  use 
of  grant  funds.  Further,  grant  funded 
feasibility  studies  and  technical 
assistance  consultations  independent  of 
REA  funded  projects  would  require 
complex  regulations  to  objectively 
evaluate  the  relative  merits  of  nunlerous 
and  diverse  studies  and  consultations, 
and  the  additional  personnel  costs 
associated  with  review  and 
administration  of  a  grant  program 
separate  from  the  zero-interest  loan 
program  would  result  in  excessive 
administrative  costs  to  REA. 
Business  Incubators  Established  by  Non- 
profit Organizations  for  Business 
Formation 

REA  intends  to  provide  grant  funds  to 
non-profit  organizations  to  establish 
business  incij^tors  which  will  assist  in 
developing  emerging  businesses. 
Business  incubators  funded  under  this 
program  wiB^»a_those  facilities  in  which 
single  or  multiple  small  businesses  may 
use  premises,  support  staff,  computer 
software,  hardware,  telecommunications 
equipment,  machinery,  janitorial 
services,  utihties,  or  share  other 
overhead  facilities.  Grant  funds  may 
also  be  used  to  enable  incubators  to 
provide  technical  assistance  to  emerging 
businesses  for  managerial,  planning, 
technical,  financial  and  operational 
functions.  REA  expects  that  the  grant 
funds  would  be  sufficient  to  enable  a 
business  to  become  established  and  self- 
sustaining  within  a  12  to  24  month 
period.  A  for-profit  enterprise  would  not 
be  eligible  for  a  pass-through  grant  to 
establish  an  incubator.  However,  a  for- 
profit  business  which  utilizes  the 
services  of  the  incubator  could  be 
funded  with  a  zero-interest  loan. 
Community  Development  Assistance  by 
Non-Profit  Organizations 

REA  intends  to  provide  grant  funds  to 
facilitate  job  creation  projects  or  other 
projects  that  provide  needed  facilities 
and  services  which  will  promote 
economic  development  in  rural 
communities.  Examples  are  the 
development  of  non-profit  distributional 
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and  collection  enterprises  for  local 
cottage  industries,  industrial  parks  and 
911  or  enhanced  911  services.  In 
addition,  if  other  Federal,  state  or  local 
sources  of  funding  are  not  available  or 
not  sufficient,  grants  may  be  used  for 
community  equipment,  such  as 
firefighting  or  ambulance  equipment, 
that  fills  a  documented  community 
need. 

Projects  To  Be  Operated  on  a  Profit  or 
Non-Profit  Basis  That  Enhance  the 
Overa//  Quality  of  Medical  Care  of  Rural 
Residents 

REA  intends,  in  conjunction  with 
loan  applications,  to  provide  grant 
funds  for  the  acquisition  of  equipment 
or  construction  of  the  physical  plant, 
Including  buildings,  for  health  care 
facilities  where  it  can  be  demonstrated 
that  existing  health  care  fadUtias  are 
inadequate  or  nonexistent  in  the 
community  or  in  close  proximity 
thereto.  The  need  to  attract  qualified 
medical  personnel  to  some  rural 
communities  is  recognized  as  a  major 
obstacle  to  attracting  or  retaining 
businesses  and  residences  in  rural  areas- 
It  is  anticipated  that  this  provision 
would  be  used  in  conjunction  with  the 
REA  Distance  Learning  and  Medical 
Link  Grant  (DLML)  program  set  forth  in 
7  CFR  part  1703,  subpart  D,  to  provide 
infrastructure  as  needed,  in  addition  to 
DLML  equipment.  However,  this 
provision  could  be  used  independently 
of  the  DLML  program.  While  providing 
medical  links  in  some  areas  may 
encourage  more  medical  care  services, 
the  acquisition  of  equipment  or 
construction  of  physical  plant  facilities, 
including  buildings,  for  health  care 
facilities  will  also  be  needed. 

Projects  Providing  Advanced 
Telecommunications  Services  and 
Computer  Networks  for  Medical  and 
Educational  Services 

REA  intends  to  provide  grant  funds  to 
establish  advanced  telecommunications 
systems  and  computer  networks  for 
medical  and  educational  services.  In  the 
past,  rural  development  loan  funds  have 
been  provided  for  these  services, 
including  interactive  video  and 
computer  networks,  in  order  to  provide 
medical  and  job  training  or  other 
educational  services.  This  proposal 
allows  for  grants  in  addition  to  loans 
enabling  advanced  telecommunications 
to  be  established  in  economically 
depressed  areas  which  otherwise  would 
not  be  able  to  meet  the  debt  repayment 
requirements  of  a  100  percent  loan.  This 
provision  finances  much  of  the  same 
types  of  equipment  as  does  the  REA 
DLML  grant  program;  however,  it  differs 
in  two  important  respects.  First, 


whereas  the  primary  goal  of  the  DLML 
program  is  to  establish  advanced 
telecommunications  in  order  to  deliver 
educational  and  medical  services,  the 
thrust  of  this  grant  provision  is  to 
enhance  rural  economic  development 
efforts  by  providing  the  key  ingredients 
for  economic  growth.  Adequate 
educational  capability  targeted  to 
specific  groups,  such  as  job  retraining 
for  displaced  workers,  skills 
enhancement  for  employed  workers, 
vocational  and/or  advanced  technology 
training  for  those  desiring  employment, 
and  rehable  medical  care  for  workers 
and  their  families,  will  result  in  the 
ability  of  rural  areas  to  stabilize  and 
strengthen  their  population  base,  attract 
new  businesses  and  thus  facilitate 
increases  in  economic  activity. 

Second,  unlike  the  DLML  program, 
this  provision  does  not  provide  for  100 
percent  grant  funding.  However,  zero- 
interest  loans  and  grants  under  this 
provision  will  provide  private 
businesses  or  non-profit  entities  in  rural 
areas  or  attracted  to  rural  areas  the 
ability  to  establish  advanced 
telecommunications  or  computer  hook- 
ups to  facilitate  job  training,  educatioiial 
skills  and  provide  medical  care.  This 
grant  provision  coupled  with  the 
existing  loan  provisions  offers  a  viable 
alternative  for  funding  these  projects. 
This  provision,  therefore,  fills  an 
important  niche  to  foster  rural  economic 
development  through  advanced 
telecommunications  services  for 
educational  and  medical  services.  The 
telecommunications  fadUties  that 
would  be  financed  include,  but  are  not 
limited  to,  interactive  video  equipment, 
telecommunications  terminal 
equipment,  data  terminal  equipment, 
and  telecommunications  transmission 
equipment. 

Supplemental  Funds 

REA  proposes  that  the  borrower 
supply  supplemental  funds  of  at  least  20 
percent  of  the  total  project  costs  for  any 
project  funded  through  the  REA  grant 
program,  including  the  revolving  loan 
program.  Supplemental  funds  may 
comprise  equity  funds  from  the  project 
owner,  private  sources,  state  and  local 
government  sources,  other  Federal 
Government  sources,  or  other  funds 
from  the  REA  borrower,  subject  to 
requirements  set  forth  in  the  existing 
regulation. 

The  requirement  of  supplemental 
funds  for  grants  is  consistent  with  a 
similar  requirement  for  zero-interest 
loans.  The  amount  of  supplemental 
funds  required  to  be  provided  by  the 
project  appUcant  is  important  for  the 
success  of  the  grant  selection  process. 
The  applicant's  contribution  to  the 


project  evidences  a  degree  of  support 
and  commitment  which  provides  REA 
adequate  assurance  of  viable  projects 
that  have  a  high  probability  of  success 
In  addition,  this  requirement  reduces 
REA  capital  requirements  for  each 
project,  thus  resulting  in  the  ability  to 
fund  more  projects  using  limited  loan 
and  grant  funds.  Further,  the 
supplemental  funds  requirement  serves 
to  minimize  project  risk  because 
organizations  which  incur  arisk  to 
provide  supplemental  funds  financing 
will  likely  provide  project  review  and 
oversight  to  protect  their  interests. 

Other  Provisions 

There  are  several  government-wide 
grant  requirements  which  must  be 
incorporated  into  this  grant  program. 
Several  new  sections  are  proposed 
which  are  based  on  govemtnent-wide 
grant  regulations.  These  sections  cover 
the  disbursement  of  grant  funds, 
reporting  requirements  for  REA 
Borrowers,  cnanges  in  the  project,  and 
grant  termination.  The  government-wide 
grant  regulations  require  an  REA 
borrower  receiving  a  grant  to  provide  a 
number  of  reports  on  the  status  of  the 
project.  For  example,  the  REA  borrower 
would  be  required  to  file  a  quarterly 
financial  status  report  and  a  projects 
performance  activity  report.  A  project 
performance  report  would  contain  a 
comparison  of  actual  accomplishments 
to  the  objectives  established  for  a 
period,  reasons  why  any  established 
objectives  were  not  met,  a  description  of 
any  problems  or  delays  that  will  prevent 
the  project  from  meeting  timetables,  and 
the  action  taken  or  planned  to  resolve 
anv  problems. 

ui  addition  to  incorporating  the  grant 
provisions  into  the  existing  regulation 
for  zero-interest  loans,  additional 
changes  are  proposed  for  the  zero- 
interest  loan  and  grant  regulation. 

First,  for  zero-interest  loans  only, 
paragraph  (d)  of  §1A1703.21  has  been 
revised  to  require  Borrowers  to  deposit 
zero-interest  loan  funds  into  their 
construction  accounts.  If  loan  funds  are 
not  expected  to  be  disbursed  within  two 
months  after  receipt  from  REA,  a 
borrower  will  be  required  to  set  up  a 
separate  federally  insured  account 
called  the  Rural  Economic  Development 
Account.  For  zero-interest  loans,  the 
requirement  that  Interest  accrued  in 
excess  of  $500  per  12-month  period  be 
returned  to  REA  or  used  for  authorized 
purposes  has  been  maintained.  The 
$500  interest  exemption  for  zero-interest 
loans  has  also' been  maintained  to  avoid 
placing  additional  administrative 
burdens  on  the  borrower  for  funds  that 
were  only  briefly  deposited  in  an 
interest  bearing  account  prior  to 
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disbursing  them.  The  provisions  in  this 

[)aragraph  apply  only  to  zero-interest 
oans,  since  USDA's  Federal  Uniform 
Assistance  Regulation,  7  CFR  part  3015. 
places  more  restrictions  on  handling  of 
grant  funds  and  requires  all  interest 
earned  on  grant  funds  to  be  returned  to 
REA.  The  disbursement  of  grant  funds  is 
addressed  in  paragraph  (b)  of  %  1703.61. 
Second,  paragraph  (b)  of  S  1703.28  has 
been  revised  to  ehminate  the  $400,000 
limitation  on  the  size  of  zero-interest 
loans  and  grants.  Funding  for  individual 
loans  and  grants  each  fiscal  year  will  be 
limited  to  not  exceed  3  percent  of  the 
projected  amount  of  zero-interest  loan 
and  grant  funds  available  for  that  year. 
However,  notwithstanding  this  change, 
the  REA  Administrator  will  retain  the 
authority  to  limit  funding  below  the  3 
percent  level,  and  a  decision  in  this 
regard  will  be  published  in  the  Federal 
Register  for  each  fiscal  year.  The 
provision  setting  a  $200,000  floor  for  the 
maximum  amount  has  been  retained. 
Therefore,  in  those  years  where  3 
percent  of  the  projected  amount  of  zero- 
interest  loan  and  grant  funds  available 
for  the  year  would  be  less  than 
$200,000.  the  maximum  amount  of  the 
loan  and  grant  combination  would  still 
be  maintained  at  $200,000.  As 
pubUshed  in  the  Federal  Register  on 
October  6. 1992.  at  57  FR  46013.  the 
REA  Administrator  has  determined  the 
maximum  amount  of  a  loan  and  grant  to 
be  $400,000  for  fiscal  year  1993. 

Third,  REA  proposes  to  eliminate 
paragraph  (e)  of  $  1703.46  in  the  existing 
rule.  This  paragraph  requires  projects 
providing  recreational  udllties  to 
convincingly  demonstrate  that  they 
would  be  an  integral  part  of  a  tourism 
Industry  in  their  area.  The  rule  also 
provides  that  projects  that  are  intended 
to  provide  recreational  facilities  for  the 
residents  of  particular  areas  would  n<A 
receive  points.  After  evaluating  this 
requirement  in  light  of  REA  policy  set 
forth  in  §  1703.11  of  the  rule,  and 
applications  which  have  been  received 
for  funding  under  the  zero-interest  loan 
program,  tills  provision  is  overly 
restrictive.  Many  recreational  facilities 
promote  economic  development  and  job 
creation,  and  are  based  on  sound 
economic  and  financial  analysis, 
regardless  of  whether  they  are  integrated 
with  a  tourism  industry.  The  selection 
factors  outlined  in  the  rule  are  sufficient 
to  evaluate  the  appropriateness  of 
recreational  facility  projects  in 
accordance  with  the  goals  of  the  zero- 
interest  loan  and  grant  program. 

Fourth,  paragraph  (b)  of  §  1703.61  has 
been  amended  to  clarify  that  the  grant 
portion  of  the  zero-interest  loan  and 
grant  will  be  disbtirsed  to  the  borrower 


only  upon  completion  of  the  project. 
This  will  require  REA  Borrowers  and 
project  owners  to  initially  use  zero- 
interest  loan  funds  and  supplemental 
funding  or  to  employ  other  financing  as 
necessary  to  finance  the  project  prior  to 
requesting  disbursement  of  grant  funds 
by  REA.  This  requirement  is  necessary 
to  ensure  that  grant  funds  are  handled 
so  as  to  minimize  the  time  between 
disbursement  and  authorized  use  in 
accordance  with  USDA's  Federal 
Uniform  Assistance  Regulation,  7  CFR 
p^s  3015  and  3016.  At  the  same  time 
this  provides  an  REA  regulation  which 
minimizes  the  administrative  burden 
upon  REA  Borrowers  and  REA  for 
accounting  and  monitoring  the 
(nsbursement  of  grant  funds. 

Fifth,  to  effectively  monitor 
compliance  with  zero-interest  loan  and 
grant  program  provisions  regarding 
supplemental  funds.  REA  proposes  to 
revise  paragraph  (b)  of  §  1703.66  to 
require  recipients  of  pass-through  loans 
and  grants  to  fiimish  a  record  ofrecelpts 
showing  total  project  costs  in  such 
detail  to  alkrw  verification  that  no 
greater  than  80  percent  of  project  costs 
have  been  funded  with  REA  zero- 
interest  loan  and  grant  funds.  This 
change  is  necessary  to  enstire  zero- 
interest  loan  and  grant  program 
integrity. 

Sixth,  REA  proposes  to  revise 
paragraph  (e)  of  S  1703.66  in  the  rule  to 
allow  REA  field  accountants  to  provide 
a  loan  fund  review  of  projects  funded  by 
zero-interest  loans.  The  current 
language  in  the  rule  reouires  Borrowen 
receiving  zero-interest  loans  to  have  a 
financial  report  and  general  accounting 
of  all  zero-interest  loan  funds  prepared 
in  accordance  with  the  provisions  of  7 
CTR  Part  1773.  "REA  Policy  on  Audits 
of  Electric  and  Telephone  Borrowers." 
The  aforementioned  rule  requires  formal 
audits  to  be  performed  which,  in  many 
cases,  may  cost  thousands  of  dollars. 
While  the  provisions  of  7  CFR  part  1773 
may  be  appropriate  for  large  and 
complex  electric  and  telephone  loans. 
REA  believes  the  requirement  for  formal 
audits  outlined  in  this  regulation  are  too 
cimibersome  and  costly  for  REA 
Borrowera  receiving  zero-interest  loans 
which  typically  are  $100,000,  with  the 
maxi.mum  of  $400,000.  Considering  the 
fact  REA  Borrowera  "pass-through" 
these  rural  economic  development  loans 
at  zero-interest.  REA  believes  excessive 
audit  costs  for  Borrowers  will  provide 
an  insurmountable  obstacle  for  making 
loans  under  the  zero-interest  loan  grant 
program.  REA  beUeves  audits  performed 
by  REA  field  accountants  will  ensure 
that  loan  funds  are  properly  used  and 
the  zero-interest  loan  and  grant  program 


is  properly  implemented.  Therefore,  in 
order  to  allow  audits  to  be  performeid  by 
REA  personnel,  REA  proposes  to  revise 
paragraph  (e)  of  §  1703.66.  to  allow 
borrowers  receiving  zero-interest  loans 
to  be  subject  to  a  rural  economic 
development  loan  review  of  zero- 
interest  loan  funds,  rather  than  a  formal 
audit  in  accordance  with  7  CFR  part 
1773.  This  provision  apphes  to  zero- 
interest  loans  only.  Grant  reporting 
requirements  are  addressed  separately. 

Seventh,  REA  proposes  to  revise 
paragraph  (g)  of  §  1703.66  in  the  rule  to 
clarify  that  for  pass-through  zero- 
interest  loans  and  pass-through  grants. 
REA  borrowera  must  require  project 
owners  to  provide  sufficient  financial, 
accounting  and  budget  information,  and 
other  records  deemed  necessary  to 
facilitate  audits  in  accordance  with  7 
CFR  part  3015  and  7  CFR  part  3016.  as 
appropriate.  Likewise,  paragraph  (g)  of 
S  1703.66  is  revised  to  stipulate  that 
REA  borrowera  receiving  grants  for 
establishment  of  revolving  loan  funds 
will  be  required  to  furnish  information 
necessary  to  facilitate  audits  in 
accordance  with  USDA  departmental 
grant  regulations.  Copies  of  these  grant 
regulations  are  available  to  REA 
Borrowen  by  request. 

List  of  Subjects  in  7  CFR  Part  1703 

Community  development.  Grant 
programs-housing  and  community 
development.  Loan  programs-housing 
and  community  development.  Rep>ortLf)g 
and  recordkeeping  requirements.  Rural 
areas. 

For  the  reasons  set  out  in  the 
preamble,  chapter  XVII  of  title  7  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  1703— DURAL  DEVELOPMENT 

1.  The  authority  citation  for  7  CFR 
part  1703  continues  to  read  as  follows: 

Authority:  7  V.S.C  901  et  seq.  and  950  aaa 
etseq. 

Subpart  B— Rural  Economic  Development 
Loan  and  Grant  Program 

2.  In  §  1703.12  of  this  subpart  B.  the 
following  definitions  are  added  in 
alphabetical  order  to  read  as  follows: 

11703.12    Oefinltlona.      ' 

Revolving  loan  program — a  program 
established  and  operated  by  the 
borrower,  using  grant  funds,  the 
borrower's  contribution  and  loan 
repayments  to  make  loans  to  businesses 
or  othera  for  rural  economic 
de\'elopment  and  job  creation  purposes. 
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flTB— the  Rural  Telephone  Bank, 
established  as  a  body  corporate  and  an 
instrumentality  of  the  United  States,  to 
obtain  supplemental  funds  from  non- 
Federal  sources  and  utiUze  them  in 
making  loans,  for  the  purposes  of 
financing,  or  refinancing,  the 
construction,  improvement,  expansion, 
acquisition,  and  operation  of  telephone 
lines,  facilities,  or  systems,  for  REA 
borrowers  financed  under  sections  201 
and  408  of  the  Act. 

Rural  economic  development — ^job 
creaUon  or  preservation  or  community 
facilities  improvement  projects  in  rural 
areas. 

•  *        •        •        • 

Scope  of  work — a  detailed  plan.  • 
which  has  been  approved  by  the 
Administrator,  covering  the  work  to  be 
performed  by  the  loan  and/ or  grant 
recipient  using  the  loan  and/or  grant 

funds. 

•  •        •        •        • 

Technical  assistance — managerial, 
analysis  of  facilities  or  processes, 
financial  and  operational  consultation 
by  indep>endent  qualified  entities  to 
assist  project  owners  to  identify  and 
evaluate  problems  or  potential  problems 
and  provide  training  to  enable  project 
owners  to  successfully  implement, 
manage,  operate  and  maintain  viable 
projects. 

3.  Paragraph  (c)  of  §  1703.17  is  added 
to  read  as  follows: 

f  1 703.1 7    UsM  of  zero-interest  loans  and 
grants. 

(c)  Zero-interest  loans  and  grants  may 
be  used  for  Projects  that  enhance  rural 
economic  development  by  providing 
advanced  telecommunications  services 
and  computer  networks  for  medical  and 
educational  services,  as  follows: 

(1)  For  telecommunications  end  use 
and/or  transmission  facilities;  and 

(2)  Other  portions  of  the  project,  such 
as  modifications  to  buildings  necessary 
to  accommodate  telecommunications 
equipment  for  medical  care  and  other 
services,  public  or  private  education, 
and  employment  training. 

4.  Sections  1703.18  and  1703.19  are 
added  to  read  as  follows: 

§  1 703.1 8    Types  of  protects  eligible  for 
grant  funding. 

Grants  may  be  made  for  the  following 
purposes: 

(aj  The  estabUshment  and  operation 
of  a  revolving  loan  program  by 
borrowers  in  accordance  with  §  1703.22 
of  this  subpart; 

(b)  Project  feasibility  studies  to  assist 
for-profit  and  non-profit  entities  in 


conjunction  with  a  loan  for  an 
authorized  project.  FeasibiUty  studies 
will  include  management  assistance, 
consultation,  and  research  for  plarming 
individual  projects  that  the  borrower 
has  determined  will  benefit  the  rural 
commimity.  Feasibility  studies  which 
may  be  financed  under  this  section  must 
be  performed  by  qualified  entities 
subject  to  §  1703. 19(i),  General 
requirements  for  grant  funding. 
FeasibiUty  studies  must  address  the 
important  aspects  of  project  assessment 
and  planning  to  ensure,  to  the  extent 
practicable,  the  success  of  projects. 
These  include  the  market,  technical, 
economic,  financial,  and  managerial 
issues  related  to  project  feasibility. 
Feasibility  studies  may  be  funded  in 
connection  with  viable  projects  as  a 
reimbursement  to  the  project  owner  for 
expenses  incurred  during  the  initial 
planning  stages  of  the  project  prior  to 
project  funding  by  REA; 

(c)  The  acquisition  of  technical 
assistance  in  conjunction  with  projects 
funded  with  zero-interest  loans  to 
enable  for-profit  and  non-profit  entities 
to  obtain  managerial,  analysis  of 
facilities  and  processes,  financial  and 
operational  consultation.  Grant  funds 
may  also  be  used  in  conjimction  with 
zero-interest  loans  to  enable  non-profit 
business  incubators  to  provide  technical 
assistance.  Technical  assistance  will 
enable  project  owners  to  Identify  and 
evaluate  problems  or  potential  problems 
and  provide  training  in  order  that  they 
may  ultimately  implement,  manage, 
operate  and  maintain  viable  projects 
which  are  financed  with  zero-interest 
loan  funds.  Technical  assistance 
financed  xmder  this  section  must  be 
performed  by  quaUfied  entities  which 
are  independent  of  the  project  ov^mer 
subject  to  §  1703.19U),  General 
requirements  for  grant  funding; 

(d)  Business  incubators  established  by 
non-profit  organizations  to  assist  in 
developing  emerging  enterprises. 
Business  incubators  funded  in 
conjunction  with  zero-interest  loans 
will  include  those  facilities  in  which 
single  or  multiple  businesses  may  use 
premises,  support  staff,  computer 
software,  hardware,  telecommimications 
equipment,  machinery,  janitorial 
services,  utiUties,  or  other  overhead 
facilities.  Grant  funding  may  also  be 
provided  to  allow  business  incubators  to 
provide  feasibility  studies  and  technical 
assistance  in  accordance  with 
paragraphs  (b)  and  (c)  of  this  section; 

(e)  Community  development 
assistance  to  non-profit  entities  and 
public  bodies  for  employment  creation 
projects,  or  other  projects  which  provide 
needed  community  facilities  and 
services; 


(f)  Facilities  and  equipment  to  pubUc, 
for-profit  and  non-profit  entities  to 
provide  education  and  training  to  rural 
residents  to  facilitate  economic 
development.  Equipment  and  facilities 
may  be  funded  to  enable  rural 
businesses  to  provide  educational  and 
job  enhancement  skills  to  employees; 

(g)  Facilities  and  equipment  to  public, 
for-profit  and  non-profit  entities  to 
provide  medical  care  to  rural  residents. 
Equipment  and  facilities  may  be  funded 
to  enable  eligible  entities  to  provide 
medical  training  and  related 
professional  health  care  skills  to  rural 
health  care  providers; 

(h)  Projects  which  utilize  advanced 
telecommunications  and/or  a  computer 
networks  to  fadhtate  medical  or 
educational  services  or  job  training  in 
accordance  with  paragraphs  (0  and  (g) 
of  this  section. 

f  1 703.1 9    General  requirements  for  grant 
funding. 

(a)  Grants  made  under  §  1703.18(a), 
estabUshment  and  operation  of  a 
revolving  loan  program  by  borrowers, 
will  be  Umited  to  borrowers  and  can  be 
made  without  zero-interest  loans.  Grants 
made  under  §  1703.18(b)  and  (h)  will  be 
made  only  in  conjunction  with  zero- 
interest  loans,  and  on  a  pass-through 

basis. 

(b)  Pass-throtigh  grant  funding  for 
projects  under  §  1703.18(b).  (c),  (f).  (g) 
and  (h)  will  be  available  for  non-profit 
and  for-profit  entities.  Pass-through 
grant  funding  for  projects  under 

§  1703.18(d)  and  (e)  wiU  be  available 
only  for  non-profit  entities. 

(c)  All  projects  funded  with  zero- 
interest  loans  and  grants  will  require 
supplemental  funding  in  accordance 
with  §  1703.23  of  this  subpart.  For 
grants  made  under  §  1703.18(a),  the 
portion  eUgible  for  REA  funding  may  be 
fully  funded  with  grant  funds.  For  all 
other  grants  funded  under  §  1703.18,  the 
portion  of  project  costs  eligible  for  REA 
funding  may  be  funded  up  to  20  percent 
with  grant  funds. 

(d)  Grant  funding  wiU  be  provided 
only  to  the  extent  necessary  for  a 
feasible  project.  A  feasible  project  is  a 
project  which  generates  sufficient 
income  to  pay  operating  expenses  and 
debts  and  compensate  for  depreciation 
of  equipment  and  faciUties  for  the 
project  which  is  to  be  funded  by  REA. 
Depreciation  must  be  based  on 
allowable  depreciation  schedules  as  set 
forth  by  the  United  States  hitemal 
Revenue  Service.  Projects  which 
generate  sufficient  revenue  to  show 
feasibility  without  grant  funds  are  not 
eligible  for  grant  funding.  Borrowers 
requesting  pass-through  grant  funds  will 
base  grant  funding  requests  on 
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substantiated  income  and  expense 
projections  for  the  project,  and 
documentation  regarding  depreciation 
of  the  equipment  and  facilities  for  the 
project.  The  Administrator  will 
determine  whether  the  borrower's 
projections  of  income,  expenses  and 
depreciation  are  reasonable. 

(e)  For  those  projects  that  initially 
project  low  income  in  the  start-up  phase 
compared  with  a  typical  year  of 
operation,  the  deferral  provisions  set 
forth  in  §  1703.29(b)  of  this  subpart  will 
be  considered  prior  to  determining  the 
level  of  eligible  grant  funding.  Debt 
payment  requirements  will  be 
calculated  based  on  the  debt  repayment 
requirement  at  the  expiration  or  the 
deferral  and  without  the  deferral  option. 
Zero-interest  loan  and  grant  funding 
will  be  approved  in  accordance  with 
paragraph  (d)  of  this  section  based  on 
the  option  which  results  In  the  lowest 
required  grant  percentage. 

(i)  The  owner  of  the  pass-through 
project  that  receives  grant  funds  will  be 
encouraged  to  commit  that  the  project 
will  be  a  demonstration  project. 

(g)  Grant  funds  must  be  used  to 
finance  projects  that  will  be  viable. 

(h)  Borrowers  or  project  owners  must 
demonstrate  the  availability  and 
commitment  of  other  sources  of  funding 
needed  to  complete  a  project  in  addition 
to  REA  loan  and/or  grant  funds,  prior  to 
the  first  advance  of  REA  funds. 

(i)  Feasibility  studies  and/or  technical 
assistance  funded  with  grants  under 
§  1703  18fb)  and  (c)  of  this  subpart  must 
be  performed  by  entities  which  are 
independent  of  the  borrower  and 
qualified  to  provide  such  services.  The 
project  ovmer,  if  deemed  qualified  in 
accordance  with  this  paragraph,  may 
furnish  a  feasibility  study  under 
§  1703.18(b).  Entities  furnishing 
technical  assistance  under  §  1703.18(c), 
must  be  independent  of  the  project 
owner.  To  be  deemed  quahfied,  entities 
providing  feasibiUty  studies  and/or 
technical  assistance  must: 

(1)  Provide  sufficient  documentation 
evidencing  their  proven  ability, 
backgroimd  and  experience  to  furnish 
such  services;  and 

(2)  Provide  sufficient  documentation 
evidencing  their  legal  authority  and 
capacity  to  furnish  such  services. 

5.  Section  1703.20  is  revised  to  read 
as  follows: 


11703.20    Ineligible  uses  of  zero-lntsrest 
loans  and  grants. 

(a)  Zero-interest  loans  and  grants  must 
not  be  used: 

(1)  To  fund  or  assist  projects  of  which 
any  director,  officer,  general  manager  or 
significant  stockholder  of  the  borrower, 
or  close  relative  thereof,  is  an  owner. 


stockholder,  partner  or  director,  or 
which  would,  in  the  judgment  of  the 
Administrator,  create  a  conflict  of 
interest  or  the  appearance  of  a  conflict 
of  interest.  The  borrower  must  disclose 
to  the  Administrator  information 
regarding  any  conflict  of  interest, 
potential  conflict  of  Interest  or  any 
appearance  of  a  conflict  of  interest.  The 
Administrator  will  determine  whether 
there  is  a  conflict  of  interest  or  whether 
any  potential  conflict  of  interest  or 
appearance  of  a  conflict  of  interest  may 
adversely  affect  REA's  interests.  A 
borrower  organized  as,  or  consisting  of 
a  cooperative,  widely  held  mutual 
corporation,  tribal  government, 
municipal  jxjwer  corporation,  pubUc 
power  district,  or  a  similar  wic^ly  held 
organization  would  ordinarily  be'able  to 
have  an  ownership  interest  in  or  manage 
a  project  operated  on  either  a  for-profit 
or  non-profit  basis.  A  borrower 
organized  as  a  closely  held,  for-profit 
corporation  with  more  than  5  percent  of 
its  stock  held  by  one  legal  person,  its 
subsidiary  or  an  affiliate,  would 
ordinarily  be  able  to  own  or  manage  a 
^-pfb]ectoperated  on  a  non-profit  basis 
only; 

(2)  For  any  costs  incurred  on  the 
project: 

(i)  Prior  to  receipt  of  the  borrower's 
completed  application  by  REA  during 
an  application  period  unless  the 
Administrator  has  specifically  approved 
such  usage  in  writing:  or 

(ii)  For  site  development,  the 
destruction  or  alteration  of  buildings,  or 
other  activities  that  would  adversely 
affect  the  environment  or  limit  the 
choice  of  reasonable  alternatives  prior  to 
satlsfyingthe  requirements  of  §  1703.32; 

(3)  By  the  borrower  to  purchase  or 
lease  any  real  property,  materials, 
equipment,  or  services  from  its 
subsidiary,  an  affiliate,  or  significant 
stockholders,  officers,  managers  or 
directors  of  the  borrower,  or  close 
relatives  thereof,  where  the  purchase  or 
lease  has  not  been  fully  disclosed  to  the 
Administrator  and  received  the 
Administrator's  prior  written  approval; 

(4)  By  the  recipient  of  a  pass-through- 
loan  or  pass-through-grant  to  purchase 
or  lease  any  real  property,  materials, 
equipment,  or  services  from  the 
borrower,  its  subsidiary,  an  affiliate  of 
the  borrower,  or  significant 
stockholders,  officers,  managers  or 
directors  of  the  borrower,  or  close 
relatives  thereof,  where  the  purchase  or 
lease  has  not  been  fully  disclosed  to  the 
Administrator  and  received  the 
Administrator's  prior  written  approval; 

(5)  To  pay  off  or  refinance  existing 
indebtedness  incurred  prior  to  receipt  of 
the  borrower's  completed  application  by 
REA  or  for  refinancing  or  repaying  a 


loan  made  under  the  Act  or  a  program 
administered  bv  the  Administrator, 

(6)  For  any  electric  or  telephone 
purpose,  as  determined  by  the 
Administrator, 

(7)  For  the  borrower's  electric  or 
telephone  operations  or  for  any 
operations  affiliated  with  the  borrower 
unless  the  Administrator  has 
specifically  informed  the  borrower  in 
writing  that  the  operations  are  part  of 
the  approved  purposes; 

(8)  To  pay  the  salaries  of  any 
employee  or  owner  of  the  borrower,  its 
subsidiaries,  or  affiliates.  This 
restriction  does  not  prohibit  the  use  of 
loan  or  grant  funds  for  printing  and 
similar  costs  for  project  feasibility 
studies  it  has  prepared,  commissioned 
or  purchased  if  specifically  approved  by 
the  Administuktor; 

(9)  To  funct* feasibility  studies  and 
technical  assistance  as  set  forth  in 

§  1703.18  of  this  subpart  independently 
of  projects  which  are  funded  under  the 
zero-interest  loan  and  grant  program; 

(10)  For  proposed  projects  located  in 
areas  covered  by  the  Coastal  Barrier 
Resources  Act  (18  U.S.C  3501  et  seq); 
or 

(11)  For  anything  other  than  an 
approved  purpose. 

(b)  [Reserved) 

6.  Section  1703.21  has  been  amended 
by  adding  a  sentence  at  the  end  of 
paragraph  (b)  and  revising  paragraph  (d) 
to  read  as  follows: 

f1703^    Umltationa  on  the  uss  of  zero- 
Interest  loan  snd  grant  funds. 

•        •        •        •        • 

(b)  •  •  •  Grant  fiinds  will  be  disbursed 
to  the  borrower  in  accordance  with 
S  1703.61(b)  of  this  subpart 

(d)  The  borrower  may  not  requisition 
zero-Interest  loan  funds  unless  those 
funds  are  deposited  into  the  borrower's 
REA  construction  fund  trustee  account 
The  borrower  will  be  required  to  set  up 
a  separate  federally  insured  account 
called  the  Rural  Economic  Development 
Account,  if  loan  funds  are  not  expected 
to  be  disbursed  within  two  months  after 
receipt  from  REA.  Ail  interest  earned  ca 
temporarily  deposited  zero-interest  loan 
funds  in  excess  of  $500  per  12-month 
period  must  be  used  for  approved 
purposes  or  returned  to  REA.  Grant 
funds  will  be  disbursed  by  REA  in 
accordance  with  7  CFR  parts  3015  and 
3018,  and  §  1703.61  (b)  of  this  subpart. 

7.  Section  1703.22  is  added  to  read  as 
follows:  , 

S 1 703.22    Revolving  loan  program. 

Grant  funds  under  this  section  will  b« 
provided  only  to  REA  borrowers  on  a 
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non  pass-through  basis.  REA  borrowers 
will,  in  turn,  provide  loans  to  foster 
rural  economic  development  in 
accordance  with  this  subpart  and  the 
specific  requirements  of  this  section. 

(a)  Genera].  Grant  funds  disbursed  to 
REA  borrowers  to  establish  revolving 
loan  programs  under  this  section  are 
subject  to  the  following  requirements: 

(1)  The  uses,  restrictions  and 
limitations  for  zero-interest  loans  set 
forth  in  §§  1703.17.  1703.20  and  1703.21 
of  this  subpart,  respectively; 

(2)  Loans  made  by  REA  borrowers 
initially  lending  grant  funds  disbursed 
by  REA  are  hmited  to  types  of  projects 
specified  in  §  1703.18(d).  (e).  (f),  (g)  and 
(h).  Loans  may  also  be  made  for 
feasibiUty  studies  and  technical 
assistance  in  accordance  with 

§  1703.18(b)  and  (c),  respectively,  but 
only  for  those  types  of  projects  specified 
in  this  paragraph.  Loans  made  from 
repayments  of  the  initial  loans  made  by 
REA  borrowers  may  be  used  for  any 
rural  economic  development  purpose  m 
accordance  with  a  prior  agreement 
between  the  borrower  and  REA; 

(3)  All  other  requirements  relevant  to 
zero-interest  pass-through  loans 
outlined  in  this  subpart,  except  the 
minimum  size  of  a  zero-interest  loan  as 
specified  in  §1703.28(0; 

(4)  The  loans  made  from  the  revolving 
loan  program  using  the  grant  funds  must 
carry  an  interest  rate  of  zero  percent; 
however,  the  fund  may  charge 
reasonable  loan  servicing  fees.  Loans 
made  from  repayments  of  the  initial 
loan  may  carry  an  interest  rate  in 
accordance  with  prior  agreement  with 
REA;  \ 

(5)  Grant  funds  will  only  be  provided 
to  an  REA  borrower  for  a  revolving  loan 
program  when  a  proposed  budget 
submitted  to  REA  demonstrates  and  the 
borrower  agrees  in  writing  that  no  more 
than  10  percent  of  grant  funds  received 
are  used  to  cover  operating  expenses  of 
the  revolving  loan  program.  Operating 
expenses  include  the  costs  of 
administering  the  revolving  loan  fund 
and  the  provision  of  technical  assistance 
to  project  owners.  All  proceeds  in 
excess  of  those  needed  to  cover 
authorized  expenses,  as  described 
above,  must  revert  to  the  revolving  fund 
and  be  available  for  re-lending  for 
eligible  projects.  Budgets  which  reflect 
expenses  incurred  in  operating  the  fund 
must  be  submitted  to  REA  annually; 

(6)  The  borrower  may  charge 
reasonable  loan  servicing  charges.  For 
purposes  of  this  section,  loan  servicing 
charges  must  not  exceed  an  amount 
equal  to  the  sum  of  one  percent  per  year 
of  the  outstanding  principal  on  the  first 
day  of  each  year  on  each  project  owner's 


zero-interest  loan  which  is  made  fi'om 
the  REA  grant  proceeds; 

(7)  The  borrower  will  submit 
documentation  indicating  that  potential 
projects  which  are  eligible  for  funding 
have  sufficiently  progressed  in  the 
planning  stage  to  allow  grant  funding 
approved  for  a  revolving  loan  program 
to  be  requisitioned  by  the  borrower, 
disbursed  by  REA,  and  loaned  to 
recipients  within  three  years  of  the  date 
of  grant  approval  by  REA.  Grant  funds 
that  have  not  been  requisitioned  within 
three  years  will  be  cancelled,  unless  the 
Administrator  has  approved  an 
extension  in  v\Titing.  Grant  funds  will 
be  disbursed  by  REA  in  accordance  with 
paragraphs  (d)  and  (g)  of  this  section; 

(8)  If  the  revolving  loan  program  is 
terminated,  further  disbursement  of 
grant  funds  will  be  cancelled. 
Repayments  of  loans  made  using  grant 
funds  which  have  been  disbursed  will 
be  used  in  accordance  with  the 
borrower's  rural  development  plan; 

(9)  Payment  of  creditors  which 
provide  interim  or  construction 
financing  to  a  viable  project  for  eligible 
purposes  as  set  forth  in  §  1703.17  of  this 
subpart  may  be  authorized.  Refinancing 
for  the  sole  purpose  of  replacing  higher 
interest  conventional  financing  with 
zero-interest  revolving  loan  funds  is  not 
authorized. 

(b)  The  borrower's  rural  development 
plan.  REA  requires  that  the  revolving 
loan  program  be  administered  in 
accordance  with  a  rural  development 
plan,  developed  by  the  borrower  and 
approved  by  REA.  The  plan  must  be  of 
sufficient  detail  to  provide  REA  with  a 
complete  understanding  of  what  the 
borrower  intends  to  accomplish  by 
administering  a  revolving  loan  program. 
The  rural  development  plan  will 
provide  the  mechanics  of  how  the 
revolving  loan  funds  will  be  disbursed 
to  the  project  owner.  The  rural 
development  plan  must  outline  the 
borrower's  plans  for  administering  the 
revolving  loan  program  during  the 
initial  period  when  REA  grant  funds  are 
lent  by  the  borrower  and  after  the 
revolving  fund  becomes  non-Federal  in 
accordance  with  paragraph  (f)  of  this 
section.  The  plan  must  outline  the 
following: 

(1)  Specific  objectives  for  the 
revolving  loan  program,  revolving  loan 
operating  procedures,  lending 
parameters,  maximum  and  minimum 
loan  amotmt.  and  types  of  projects  to  be 
funded: 

(2)  Eligibility  criteria  if  other  than 
outhned  in  this  subpart; 

(3)  The  appUcation  process  and 
method  of  disposition  of  the  funds  to 
the  project  owner;  and 


(4)  A  procedure  for  monitoring  the 
project  owner's  accomplishments  and 
reporting  requirements  by  the  project 
owner's  management. 

(c)  The  borrower's  scope  of  work. 
Borrowers  applying  for  grant  funding 
under  this  section  must  submit  a  scope 
of  work  to  REA.  Applications  for  grants 
under  this  section  will  be  evaluated  for 
funding  based  on  the  borrower's  rural 
development  plan  in  paragraph  (b)  of 
this  section  and  the  scopes  of  work.  The 
scope  of  work  must  contain  the 
following  items: 

(1)  Documented  need  for  grant  funds. 
The  borrower  must  identify  a  sufficient 
number  of  rural  development  projects  of 
the  type  specified  in  §  1703.18(d),  (e), 
(f),  (g),  and  (h)  which  are  currently  being 
planned  requiring  zero-interest  loans 
equal  to  the  amount  of  grant  assistance 
requested  from  REA.  These  projects  may 
be  supported  with  a  commimity 
faciUties  plan,  or  other  development 
plan,  prepared  by  local  community 
leaders  in  cooperation  with  the 
borrower.  For  each  project,  the  borrower 
will  submit  information  required  under 
§  1703.34  of  this  subpart; 

(2)  Documented  authority  and  ability 
of  the  borrower  to  administer  a 
revolving  rural  development  loan 
program  in  accordance  with  the 
provisions  of  this  subpart.  The  borrower 
must  provide  a  complete  listing  of  all 
personnel  responsible  for  administering 
this  program  along  with  a  statement  of 
their  qualifications  and  experience; 

(3)  Documented  ability  of  the 
borrower  to  commit  financial  resources 
under  the  control  of  the  borrower  to 
assist  in  the  establishment  of  a  rural 
development  revolving  loan  program. 
This  should  include  a  statement  of  the 
sources  of  funding  for  the 
administration  of  the  borrower's 
operations,  as  well  as  financial  and 
technical  assistance  for  projects; 

(4)  Documentation  that  the  borrower 
has  secured  commitments  of  significant 
financial  support  from  pubUc  agencies 
and/or  private  organizations  for 
supplemental  funding  to  support  a  rural 
development  loan  program; 

(5)  A  Ust  of  proposed  fees  and  other 
charges  the  borrower  will  assess  the 
projects  it  funds;  and 

(6)  The  borrower's  rural  development 
poUcy  for  non-Federal  funds  in 
accordance  with  paragraphs  (b)  and  (f) 
of  this  section. 

(d)  Grant  processing  and  approval. 
Applications  for  grants  to  establish 
revolving  loan  fimds  will  be  reviewed  in 
accordance  with  §§  1703.45  and  1703.46 
of  this  subpart,  and  with  the  borrower's 
rural  development  plan  and  scope  of 
work  outlined  in  this  paragraphs  (b)  and 
(c)  of  this  section.  Grants  will  be 
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processed  in  accordance  with 

§§  1703.58  and  1703.59  of  this  subpart. 

(e)  Disbursement  of  grant  funds. 
Borrowers  are  not  authorized  to 
commence  projects  to  be  funded  under 
this  section  until  those  projects  have 
been  submitted  for  authorization  in 
accordance  with  paragraph  (c)(1)  of  this 
section,  or  the  projects  have  been 
submitted  for  authorization  subsequent 
to  grant  approval  in  accordance  with 
paragraph  (e)(2)  of  this  section.  REA 
grant  funds  will  be  disbursed  in 
accordance  with  the  provisions  of  7  CFR 
Part  3015.  Uniform  Federal  Assistance 
Regulations,  on  a  reimbursement  basis, 
the  applicable  requirements  of  this 
subpart,  the  administrative  provisions 
outlined  in  paragraph  (g)  of  this  section, 
and  the  following  requirements: 

(1)  Only  projects  authorized  by  REA 
in  accordance  with  paragraphs  (c)(1) 
and  (e)(2)  of  this  section,  for  which 
adequate  documentation,  including 
receipts  for  expenditures  and 
certification  of  approved  purposes,  are 
submitted  will  be  considered  for 
reimbursement. 

(2)  A  project  which  was  not  submitted 
prior  to  grant  approval  in  accordance 
vrith  paragraph  (c)(1)  of  this  section, 
may  be  authorized  for  funding 
sul^equent  to  grant  approval.  A  project 
which  is  authorized  for  funding  under 
this  paragraph  will  be  considered  for 
disbursement  at  the  first  allowable  time 
period  after  project  authorization  in 
accordance  with  paragraphs  (e)(3)  and 
(e)(4)  of  this  section.  Project 
authorization  after  grant  approval  is 
subiect  to  the  following  requirements: 

(i)  The  project  meets  the  specific 
objectives  for  the  borrower's  revolving 
loan  program  as  outhned  in  paragraph 
(b)(1)  of  this  section; 

(ii)  The  borrower  presents  evidence 
that  the  project  requested  for 
authorization  can  be  funded  prior  to 
projects  which  were  authorized  prior  to 
grant  approval  in  accordance  with 
para^aph  (b)(1)  of  this  section;  and 

(iiO  REA  approves  the  project  for 
funding  in  accordance  with  §  1703.34  of 
this  subpart. 

(3)  Grant  funds  requisitioned  for 
individual  projects  in  increments  of  less 
than  $100,000.  or  less  than  25  percent 
of  the  amount  approved  for  the 
revolving  loan  fimd.  whichever  is  less, 
may  be  reimbursed  semi-annually. 
Submission  periods  for  requisitioning 
grant  funds  on  a  semi-annual 
disbursement  basis  will  be  14  days 
commencing  from  the  8-month 
anniversary  date  of  grant  approval. 

(4)  Grant  funds  requisitioned  for 
individual  projects  in  increments  of 
SlOO.OOO  or  greater,  or  at  least  25 
percent  of  the  amoimt  approved  for  the 


revolving  loan  fund,  whichever  is  less, 
may  be  submitted  for  reimbursement  at 
any  time. 

(f)  Reporting  requirements.  (1)  The 
borrower  must  maintain  financial 
management  systems  and  retain 
financial  records  in  accordance  with  7 
CFR  Part  3015.  Uniform  Federal 
Assistance  Regulations. 

(2)  borrower  records  must  include  an 
accurate  accounting  and  source 
documentation  to  support  each 
transaction  involving  the  revolving  loan 
fund.  Records  are  subject  to  a  rural 
economic  loan  review  as  set  forth  in 

§  1703.66(g)  of  this  subpart. 

(3)  SF-269.  "Financial  Status  Report." 
and  a  revolving  loan  program  activity 
report  will  be  required  of  all  borrowers 
on  an  annual  basis.  Reports  will  be 
submitted  no  later  than  90  days  after 
December  31  of  each  year.  The  program 
activity  report  will  contain  an  aggregate 
list  of  projects  funded,  the  amount 
funded  for  each  project,  the  project 
repayment  schedule,  a  brief  description 
of  each  project,  the  project  objectives, 
whether  or  not  the  project  has  been 
completed,  and  the  projected  number  of 
jobs  created  or  saved  by  each  project. 
Reports  under  this  paragraph  will  be 
required  until  all  grant  funds  have  been 
disbursed  and  projects  completed. 

(4)  A  performance  report  will  be 
required  for  each  project  funded  on  an 
annual  basis.  Performance  reports  will 
be  due  no  later  than  90  days  after 
December  31  of  each  year.  Performance 
reports  will  be  submitted  until  one  year 
after  project  completion.  Project 
performance  reports  will  contain  the 
following:  • 

(i)  A  comparison  of  actual 
accompUshments  during  the  reporting 
period  to  the  objectives  established  for 
the  project  and,  if  not  attained,  reasons 
why  established  objectives  were  not 
met; 

(ii)  Problems,  delays,  or  adverse 
conditions  which  will  materially  affect 
attainment  of  planned  project 
objectives,  prevent  the  meeting  of  time 
schedules  or  objectives,  or  preclude  the 
attainment  of  project  work  elements 
during  established  time  periods.  This 
disclosure  shall  be  accompanied  by  a 
statement  of  the  action  taken  or 
contemplated  to  resolve  the  situation; 

(iii)  Projected  accompUshments  for 
the  next  reporting  period,  if  applicable; 
and 

(iv)  Status  of  compliance  with  any 
special  conditions  for  project  funding,  if 
appUcable. 

(5)  Borrowers  must  report  and  remit 
interest  earned  on  advances  of  grant 
funds  deposited  in  interest  accoimts  to 
REA  on  a  quarterly  basis  in  accordance 


with  7  CFR  Part  3015.  Uniform  Federal 
Assistance  Regulations. 

(g)  Non-Federa]  funds.  Once  all  REA- 
derived  grant  funcu  have  been  utilized 
by  the  borrower  to  fund  rural 
development  projects  according  to  the 
provisions  of  this  section  and  the 
apphcable  provisions  of  this  subpart, 
loans  made  by  the  borrower  thereafter 
from  repayments  to  the  revolving  loan 
fund  shall  not  be  considered  as  ^ing 
derived  from  Federal  funds  and  the 
requirements  of  these  regulations  will 
not  be  imposed  on  the  borrower  or 
project  owners.  However,  the  borrower 
will,  as  a  condition  for  receiving  a  grant 
under  this  section,  agree  to  the 
following  conditions: 

(1)  To  maintain  a  revolving  loan 
account  to  promote  rural  economic 
development  in  accordance  with  the 
borrower's  rural  development  plan  for 
non-Federal  funds  submitted  in 
accordance  with  paragraph  (b)  of  this 
section. 

(2)  To  maintain  the  supplemental 
funding  supplied  by  the  borrower  in 
accordance  with  §  1703.23  of  this 
subpart  within  the  revolving  loan  fund. 

(3)  Approval  may  be  granted  by  the 
Administrator  to  terminate  the  revohing 
loan  program,  or  modify  the 
requirements  set  forth  in  paragraphs 
(g)(1)  and  (g)(2)  of  this  section,  upon 
written  request  and  justification  by  the 
borrower. 

(h)  Administrative  provisions.  The 
requirements  of  this  paragraph  set  forth 
the  procedures  for  accounting, 
requisitioning  and  disbursement  of 
Federal  funds,  those  funds  initially 
disbursed  for  projects  which  may  be 
funded  in  accordance  with  an  approved 
rural  development  plan  and  scope  of 
work  submitted  by  the  borrower. 
Disbursement  of  grant  funds  will  be 
approved  on  a  reimbursement  basis  after 
the  grant  agreement  is  executed  by  REA 
and  the  borrower,  the  applicable 
provisions  of  this  subpart  are  met. 
subject  to  disbursement  restrictions  in 
paragraph  (e)  of  this  section,  and  the 
following  requirements. 

(1)  Accounting  requirements. 
Accounting  will  be  performed  in 
accordance  with  7  CFR  Part  1767, 
Accounting  Requirements  for  REA 
Electric  Borrowers,  or  7  CFR  Part  1770, 
Accounting  Requirements  for  REA 
Telephone  Borrowers,  as  appropriate. 
The  borrower  will  maintain  accounts  for 
the  revolving  funds  as  follows: 

(i)  REA  electric  borrowers. 

(A)  A  general  ledger  Account  131.13, 
"Cash — General — ^Economic 
Development  Grant  Funds."  The 
borrower  will  debit  this  account  in  an 
amount  eoual  to  the  amount  of  the  grant 
approved  by  REA,  the  borrower's 
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supplemental  fund  contribution 
required  in  accordance  with  §  1703.23 
of  this  subpart,  and  all  other  funds 
advanced  for  the  project,  regardless  of 
the  source,  if  controlled  by  the 
borroYver.  The  borrower  will  credit  this 
account  for  all  expenditures  made  with 
Federal  funds  on  behalfpf-the  rural 
development  project.   K 

(B)  A  general  ledger  «ctount  124.1. 
■Other  ti  vestments — ^Federal  Economic 
Development  Loans. "/The  bgrrower  will 
debit  this  account  in  the  amount  of 
Federal  funds  the  borrower  advances  to 
nonassociated  organizations  for 
authorized  rural  economic  development 
projects.  For  each  debit  in  this  account, 
a  corresponding  credit  will  be  made  in 
Account  131.13  in  paragraph  (h)(l)(i)(A) 
of  this  section. 

(C)  A  general  ledger  Account  123.3, 
"Investment  in  Associated  Companies — 
Federal  Economic  Development  Loans." 
The  borrower  will  debit  this  account  in 
the  amount  of  Federal  funds  the 
borrower  advances  to  associated 
organizations  for  authorized  rural 
economic  development  projects.  For 
each  debit  in  this  account,  a 
corresponding  credit  will  be  made  in 
Account  131.13  in  paragraph  (h)(l){i)(A) 
of  this  section. 

(D)  Account  421.  "Miscellaneous 
Non-operating  Income."  The  borrower 
will  credit  this  account  in  the  amount 
of  grant  funds  disbursed  by  REA 
resulting  from  an  approved  requisition 
request  in  accordance  with  paragraph 
(h)(2)  of  this  section. 

(E)  A  general  ledger  Account  131.14. 
' '  Cash— General — Economic 
Development  Non-Federal  Revolving 
Funds."  The  borrower  will  debit  this 
account  with  cash  received  from  the 
repayment  of  loans  made  from  accounts 
in  paragraphs  (h)(l)(i){B).  (h){l)(i)(C). 
(h)(l)(i)(F).  and  (h)(l)(i)(G)  of  this 
section.  The  borrower  will  credit  this 
account  to  reflect  loans  made  for  rural 
economic  development  projects  from 
non-Federal  funds  from  accoimts 
specified  in  paragraphs  (h){l)(i)(F)  and 
(h)(l)(i)(G)  of  this  section. 

(F)  A  general  ledger  Account  124.2. 
"Other  Investments — Non-Federal 
Economic  Development  Loans."  The 
borrower  will  debit  this  account  in  the 
amount  of  non-Federal  funds  the 
borrower  advances  to  nonassociated 
organizations  for  authorized  rural 
economic  development  pi  ejects.  For 
each  debit  in  this  account,  a 
corresponding  credit  will  be  made  in 
Account  131.14.  in  paragraph  (h)(lKi)(E) 
of  this  section. 

(G)  A  general  ledger  Account  123.4, 
"Investment  in  Associated  Companies — 
Non-Federal  Economic  Development 
Loans."  The  borrower  will  debit  this 


account  in  the  amount  of  non-Federal 
funds  the  borrower  advances  to 
associated  organizations  for  authorized 
rural  economic  development  projects. 
For  each  debit  in  this  account,  a 
corresponding  credit  will  be  made  in 
Account  131.14.  in  paragraph  (h)(l){i)(E) 
of  this  section, 
(ii)  REA  telephone  borrowers. 

(A)  A  general  ledger  Accoiuit  1130.4. 
"Cash — General — Economic 
Development  Grant  Funds  (Qass  A 
Companies)",  or  Account  1120.14. 
"Cash — General — Economic 
Development  Grant  Funds  (Class  B 
Companies)."  The  borrower  will  debit 
the  appropriate  account  in  an  amount 
equal  to  the  amount  of  the  grant 
approved  by  REA.  the  borrower's 
supplemental  fund  contribution 
required  in  accordance  with  §  1703.23 
of  this  subpart,  and  all  other  funds 
advanced  for  the  project,  regardless  of 
the  source,  if  controlled  by  the 
borrower.  The  borrower  will  credit  the 
appropriate  account  for  all  expenditures 
made  with  Federal  funds  on  behalf  of 
the  rural  development  project. 

(B)  A  general  ledger  Account  1402.4, 
"Other  Investments  in  Nonaffiliated 
Companies — Federal  Economic 
Development  Loans."  The  borrower  will 
debit  this  account  in  the  amount  of 
Federal  funds  the  borrower  advances  to 
nonaffiliated  organizations  for 
authorized  rural  economic  development 
projects.  For  each  debit  in  this  account. 
a  corresponding  credit  will  be  made  in 
the  appropriate  account  in  paragraph 
(h)(l)(ii)(A)  of  this  section. 

(C)  A  general  ledger  Account  1401.1. 
"Other  Investments  in  Affiliated 
Companies — Federal  Economic 
Development  Loans."  Thia  borrower  will 
debit  this  account  in  the  amoimt  of 
Federal  funds  the  borrower  advances  to 
affiliated  organizations  for  authorized 
rural  economic  development  projects. 
For  each  debit  in  this  account,  a 
corresponding  credit  will  be  made  in 
the  appropriate  account  in  paragraph 
(h){l)(ii)(A)  of  this  section. 

(D)  Account  7360,  "Other  Non- 
operating  Income  (Class  A  Companies)", 
or  Accoimt  7300,  Non-operating  Income 
and  Expense  (Class  B  Companies),  as 
appropriate.  Tlie  borrower  will  credit 
these  accounts,  as  appropriate,  in  the 
amount  of  grant  funds  disbursed  by  REA 
resulting  from  an  approved  requisition 
request  in  accordance  with  paragraph 
(h)(2)  of  this  section. 

(E)  A  general  ledger  Account  1130.5. 
"Cash — General — ^Economic 
Development  Non-Federal  Revolving 
Funds  (Class  A  Companies)",  or 
Account  1120.15,  "Cash— General- 
Economic  Development  Non-Federal 
Revolving  Funds  (Class  B  Companies)". 


as  appropriate.  "ITie  borrower  will  debit 
the  appropriate  account  with  cash 
received  from  the  repayment  of  loans 
made  from  accounts  in  paragraphs 
(h)(l)(ii)(B).  (h)(l)(ii)(C).  (h)(l)(ii)(n. 
and  (h)(l)(ii)(G)  of  this  section.  The 
borrower  will  credit  the  appropriate 
account  to  reflect  loans  made  for  rural 
economic  development  projects  from 
non-Federal  funds  from  accounts 
specified  in  paragraphs  (h)(l)(ii)(F)  and 
(h)(l)(ii)(G)  of  this  section. 

(F)  A  general  ledger  Accoimt  1402.5. 
"Other  Investments  in  NonaffiUated 
Companies — Non-Federal  Economic 
Development  Loans."  The  borrower  will 
debit  this  account  in  the  amount  of  non- 
Federal  funds  the  borrower  advances  to 
nonaf^liated  organizations  for 
authorized  rural  economic  development 
projects.  For  each  debit  in  this  accoimt, 
a  corresponding  credit  will  be  made  in 
the  appropriate  account  in  paragraph 
(h){l)(ii)(E)  of  this  section. 

(G)  A  general  ledger  Account  1401.2. 
"Other  Investments  in  Affiliated 
Companies — Non-Federal  Economic 
Development  Loans."  The  borrower  will 
debit  this  account  in  the  amount  of  non- 
Federal  funds  the  borrower  advances  to 
affiliated  organizations  for  authorized 
rural  economic  development  projects. 
For  each  debit  in  this  account,  a 
corresponding  credit  will  be  made  in 
the  appropriate  account  in  paragraph 
(h)(l){ii)(E)  of  this  section. 

(2)  Requisition  requirements.  Grant 
funds  may  be  requisitioned  by  REA 
borrowers  in  accordance  with 
disbursement  requirements  in  paragraph 
(e)  of  this  section.  Borrowers  will  be 
reimbursed  eighty  percent  (80%)  of 
funds  expended  for  approved  projects 
funded,  in  accordance  with 
supplemental  funding  requirements  set 
forth  in  §  1703.23  of  this  subpart.  For 
each  completed  project,  the  borrower 
will  submit  the  following  for 
reimbursement: 

(i)  Standard  Form  270.  "Request  for 
Advance  of  Reimbursement"; 

(ii)  Appropriate  account  ledgers 
completed  in  accordance  with 
paragraph  (h)(1)  of  this  section,  and 
certification  of  their  accuracy; 

(iii)  Cancelled  checks  and  other 
verifiable  source  records  supporting  the 
transactions;  and 

(iv)  Certification  and  evidence  that 
the  project  costs  to  be  reimbursed  are  for 
a  project  which  has  been  authorized  by 
REA.  and  are  authorized  costs  for  that 
project. 

(3)  REA  review.  Requisition  requests 
will  be  evaluated  for  compliance  with 
loan  purposes  previously  submitted  by 
the  borrower  for  project  authorization  in 
accordance  v«rith  paragraphs  (c)(1)  or 
(e)(2)  of  this  section,  comptiance  with 
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the  borrower's  rural  development  plan, 
accounting  documentation  submitted  in 
paragraph  (h)(1)  of  this  section,  and  the 
cancelled  chocks  and  source  records 
submitted. 

8.  Paragraph  (b)  of  §  1703.28  is  revised 
to  read  as  follows: 

§  1703.28    Maximum  and  minimum  sizes  of 
■  zero-intersst  loan  or  grant  application. 

•         •         *         •         « 

(b)  Regardless  of  the  projected  total 
amount  that  will  be  available,  the 
maximum  size  may  not  be  lower  than 
$200,000. 

9.  Section  1703.30  is  amended  by 
revising  the  parenthetical  containing  the 
0MB  control  niunber  at  the  end  of  the 
section  to  read  as  follows: 

§  1 703.30    Approval  of  agreements. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0572090090) 

10.  Section  1703.34  is  amended  by 
revising  paragraphs  (b)(5)  (ii)  and  (iii), 
and  adding  paragraphs  (b)(5)  (iv)  and  (v) 
to  read  as  follows: 

§1703.34    [Amended] 


V 


n 


{ 

(ii)  A  section  entitled  "Project 
Description"  as  set  forth  ih  §  1703.36; 

(iii)  Except  for  applications  for  project 
feasibility  studies,  a  section  entitled 
"Environmental  Impact  of  the  Project" 
asset  forth  in  §1703.37; 

(iv)  Monitoring  plan.  For  a  pass- 
throrugh  loan  and/or  grant,  a  copy  of  the 
borrower's  plan  to  monitor  the  loan 
and/or  grant  and  ensure  that  the 
requirements  of  this  subpart  are  met; 
and 

(v)  Scope  of  work.  For  an  application 
for  a  loan  and/or  grant,  a  proposed 
scope  of  work  for  the  project. 


11.  Section  1703,46  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a);  by  removing  paragraph  (e),  and 
redesignating  paragraphs  (f),  (g),  (h),  (i), 
(j),  (k),  and  (1)  as  paragraphs  (e),  (f),  (g), 
(h),  (i),  (j),  and  (k),  respectively;  and  by 
adding  a  sentence  at  the  end  of  newly 
designated  paragraph  (g)(6)(iv)  to  read 
as  follows: 

§  1703.46    Documenting  the  evaluation  and 
selection  of  applications  for  zero-interest 
loans  and  grants. 

(a)  The  Administrator  will  only 
consider  for  selection  applications  that 
request  funds  for  purposes  as  set  forth 
in  §§  1703.17  and  1703.18  and  are  not 
ineligible  imder  §  1703.20,  as 
determined  by  the  Administrator.  *  *  * 


(g)*** 
16)  •  •  • 

(iv)  *  •  •  For  a  pass-through  loan  and 
grant,  the  quality  of  the  borrower's  plan 
to  monitor  the  loan  and  grant  and  assure 
that  the  requirements  of  this  subpart 
and  7  CFR  parts  3015  and  3016  are  met 
will  also  be  considered. 

12.  Section  1703.61  is  amended  by 
adding  two  sentences  at  the  end  of 
paragraph  (a)  and  three  sentences  at  the 
end  of  paragraph  (b)  to  read  as  follows: 

S  1703.61    Disbursement  of  zero-interest 
lean  and  grant  funds. 

(a)  •  •  •  The  borrower  or  project 
owner's  share  in  the  cost  of  the  project 
must  be  utilized  in  advance  of  REA 
zero-interest  loan  funds,  or  upon  REA 
approval,  on  a  pro  rata  distribution  basis 
with  loan  funds  during  the 
disbursement  period.  The  borrower  or 
project  owner  will  not  be  permitted  to 

firovide  its  contribution  at  the  end  of  the 
oan  disbursement  period. 

(b)  •  "  *  Prior  to  me  disbursement  of 
grant  funds  under  this  subpart,  the 
borrower  will  provide  evidence  of 
fidelity  bond  coverage  as  required  by 

§  3015.17  of  this  title.  The  grant  portion 
of  a  pass-through  zero-interest  loan  and 
grant  will  be  disbursed  to  the  borrower 
on  a  reimbursement  basis  after  all  other 
project  funds  have  been  utilized  and 
evidence  is  provided  that  the  project  has 
been  completed.  Grants  to  borrowers  for 
establishment  of  revolving  loan  fim^s 
wall  be  disbursed  in  accordanSMnth 
§1703.22  of  this  subpart.       J^ 

13.  Section  1703.66  is  amended  by 
revising  paragraphs  (b),  (d).  (e)  and  (g), 
and  by  adding  paragraphs  (h),  (i),  and 
(j),  to  read  as  follows: 

S 1 703.66    Review  and  other  requirements. 

(b)  The  borrower  must  require  the 
recipient  of  a  pass-through  loan  and 
grant  to  provide  an  itemized  list  to  the 
borrower  that  shows  the  expenditures 
made  on  the  project  for  approved 
purposes,  including  a  certification  to 
that  effect.  The  borrower  will  also 
require  the  recipient  to  attach  invoices, 
receipts,  bills  of  sale,  and  other 
evidence  representing  the  items  on  the 
list  of  expenditures  that  at  least  total  the 
amount  of  the  REA  zero-interest  loan 
and  grant.  In  addition,  the  borrower  will 
also  require  the  recipient  to  furnish  a 
record  of  itemized  receipts  showing 
total  project  costs  in  sudi  detail  that 
will  permit  auditors  to  estabhsh  the 
REA  funding  percentage.  REA's  legal 
agreements  will  Include  the  terms  and 
conditions  that  the  borrower  must 
require  in  its  agreement  with  the 


recipient  of  a  pass-through  loan  and 
grant  covering  the  use  and  intended 
schedule  of  expenditures  of  the  loan 
funds. 


(d)  The  legal  documents  executed 
between  the  borrower  and  the 
Administrator  in  connection  with  a 
zero-interest  loan  and/or  grant  must 
contain  certain  provisions  giving  the 
Administrator  discretionary  rights  and 
remedies  in  the  event  a  borrower  fails  to 
comply  with  this  subpart,  other  Federal 
regulations  and  statutes,  or  the  terms, 
conditions  and  requirements  of  the 
executed  legal  documents.  Regardless  of 
any  right  or  remedy  the  Administrator 
chooses  to  assert,  if  the  borrower  uses 
any  zero-interest  loan  and/ or  grant 
funds  other  than  for  approved  purposes, 
the  borrower  will  be  required  to  return 
to  REA  the  amoimt  used  for  unapproved 
purposes.  An  imauthorized  zero-interest 
loan  amount  which  is  returned  will  be 
considered  a  prepayment  on  the  REA 
note. 

(e)  Borrowers  receiving  zero-interest 
loans  and/or  grants  will  be  subject  to  a 
rural  economic  development  review  of 
zero-interest  loan  and  grant  funds. 

(g)  Grants  provided  under  this 
program  will  be  administered  in 
accordance  with  7  CFR  part  3015  and  7 
CFR  part  3016,  as  appropriate.  Copies  of 
these  USDA  Uniform  Assistance 
regulations  can  be  obtained  by 
contacting  REA  in  Washington,  DGvThe 
borrower  that  receives  a  grant  for  iheS^ 
establishment  of  a  revolving  loan  fund. 
or  project  ov^Tier  that  receives  a  pass- 
through  loan  and  grant,  will  be  subject 
to  requirements  imder  these  regulations 
which  cover,  among  other  things, 
financial  reporting,  accounting  records, 
budget  controls,  record  retention  and 
audit  requirements.  For  pass-through 
loans  and  grants,  REA  borrowers  will  be 
required  to  include  in  their  legal 
documents  the  requirement  for  project 
owners  to  provide  sufficient  financial, 
accounting  and  budget  information  and 
other  records  deemed  necessary  to 
facilitate  audits  in  accordance  with  7 
CFR  part  3015  and  7  CFR  part  3016  for 
non-profit  entities,  and  REA  loan  fund 
and  accoxmting  reviews  for  projects  in  a 
for-profit  status. 

(h)  For  pass-through  loans  and  grants 
awarded  imder  this  subpart,  the 
borrower  must  diligently  monitor 
performance  to  ensure  that  time 
schedules  are  being  met,  projected  work 
by  time  periods  is  being  accomplished, 
and  other  performance  objectives  are 
being  achieved.  The  borrower  must 
submit  an  original  and  one  copy  of  each 
report  to  REA  on  an  annual  basis.  The 


52700  Federal  Register  /  Vol.  58,  No.  195  /  Tuesday.  October  12,  1993  /  Proposed  Rules 


project  performance  reports  shall 
include,  but  not  be  limited  to,  the 
following: 

(1)  A  comparison  of  actual 
accomplishments  to  the  objectives 
established  for  that  period: 

(2)  Reasons  why  any  established 
objectives  were  not  met; 

(3)  A  description  of  any  problems, 
delays,  or  adverse  conditions  which 
have  occurred,  or  are  anticipated,  and 
which  may  affect  the  attainment  of 
overall  project  objectives,  prevent 
meeting  of  time  schedules  or  objectives, 
or  preclude  the  attainmen\of  particular 
project  work  elements  during 
estabUshed  time  periods.  This 
disclosure  shall  be  accompanied  by  a 
statement  of  the  action  taken  or  planned 
to  resolve  the  situation;  and 

(4)  Objectives  and  timetable 
established  for  the  next  reporting 
period. 

(i)  For  pass-through  loans  and  grants, 
a  final  project  performance  report  will 
be  required  with  the  last  SF  269. 
'Tinancial  Status  Report,"  available 
from  REA  in  Washington,  DC  The  final 
report  also  must  provide  an  evaluation 
of  the  success  of  the  project  in  meeting 
the  objectives  of  the  program.  The  final 
report  may  serve  as  the  last  annual 
report. 

\])  Monitoring  requirements  for 
borrowers  receiving  grants  for  revolving 
loan  funds  are  specified  in  §  1703.22  of 
this  subpart 

14.  Sections  1703.67  and  1703.68  are 
added  to  read  as  follows: 


Ctianges  In  project  obiectlv«  or 


§1703.67 
•cop*. 

For  loans  and  grants  awarded  under 
this  subpart,  the  borrower  must  obtain 
prior  approval  for  any  material  change 
to  the  scope  or  tAjectives  of  the 
approved  project,  including  changes  to 
the  scope  of  work  or  budget.  Failure  to 
obtain  prior  approval  of  changes  can 
result  in  suspension  or  termination  of 
grant  funds. 

§  1 703.68    Loan  and  grant  termination 
provisiona. 

(a)  Termination /or  cause.  The 
Administrator  may  terminate  any  loan 
and/or  grant  in  whole,  or  in  part,  at  any 
time  before  the  date  of  completion  of 
loan  and/or  grant  disbursement, 
whenever  the  borrower  has  failed  to 
comply  with  the  conditions  of  the  loan 
and/ or  grant  The  Administrator  will 
promptly  notify  the  borrower  in  writing 
of  the  determination  and  the  reasons  for 
the  termination,  together  with  the 
effective  date.  The  termination  date  will 
be  no  less  than  30  days  following 


receipt  of  the  termination  notica  The 
borrower  will  have  such  time  to  cure  the 
default,  or  to  state  why  it  feels  the  loan 
and/ or  grant  should  not  be  terminated. 
The  Administrator  will  stay  the 
termination  upon  the  ctiring  of  the 
defeidt,  and  may  delay  termination  if, 
sufficient  cause  has  been  pven  by  the 
borrower. 

(b)  Tennination  for  convenience.  The 
Administrator  or  the  borrower  may 
terminate  a  loan  and/or  grant  in  whole, 
or  in  part,  when  both  parties  agree  that 
the  continuation  of  the  project  would 
not  produce  beneficial  results 
commensurate  with  further  expenditure 
of  funds.  The  two  parties  Mrill  agree 
upon  termination  conditions,  including 
the  effective  date,  and  in  the  case  of 
partial  terminations,  the  portion  to  be 
terminated.  The  borrower  will  not  inoir 
new  obUgations  for  the  terminated 
portion  idter  the  effective  date,  and  will 
cancel  as  many  outstanding  obligations 
as  possible.  The  Administrator  will 
allow  full  credit  to  the  borrower  for  the 
Federal  share  of  unfulfilled  contractual 
obligations  which  were  incurred  in  good 
faith  by  the  borrower  prior  to  grant 
termination. 

§§1703.80—1703.99    [Rasarved] 

15.  Sections  1703.80  through  1703.99, 
which  are  presently  reserved  in  subpart 
B,  are  transferred  to  subpart  C. 
Dated:  October  1. 1993 

Bob ).  Nash. 

Under  SecretaT}',  SmaU  Community  and  Rtira} 
Development. 

[FR  Doc  93-24957  Filed  10-8-93;  8:45  ami 
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FEDERAL  ELECTION  COMMISSION 
11  CFR  Parte  107, 114  and  9008 
[Notica  1993-24] 

Federal  Funding  of  Presidential 
Nominating  Conventions 

AGENCY:  Federal  Election  Commission. 
action:  Notice  of  public  hearing. 

SUVMARY;  The  Federal  Election 
Commission  announces  that  it  will  hold 
a  public  hearing  on  proposed  revisions 
to  its  regulations  governing  publicly 
financed  Presidential  nominating 
conventions.  Further  information  is 
provided  in  the  supplementary 
information  which  follows. 

DATES:  The  hearing  will  be  held  on 
October  27. 1993  at  10  a.m.  Requests  to 


testify  must  be  received  on  or  before 
October  15. 1993.  Persons  requesting  to 
testify  must  also  submit  written 
comments  by  October  15. 1993.  if  they 
have  not  previously  filed  written 
comments  on  the  proposed  rules. 

ADDRESSES:  Requests  to  testify,  and  emy 
accompanying  comments,  must  be  made 
in  writing  and  addressed  to:  Ms.  Susan 
E.  Propper.  Assistant  General  Counsel. 
999  E  Street.  NW..  Washington,  DC 
20463.  The  hearing  will  be  held  in  the 
Commission's  ninth  floor  meeting  room, 
999  E  Street,  NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  E.  Propper,  Assistant  General 
Counsel,  (202)  219-3690  or  (800)  424- 
9530. 

SUPPUEMENTARY  INFORMATION:  On  August 
12, 1993  (58  FR  43046)  the  Commission 
published  a  Notice  of  Proposed 
Rulemaking  regarding  possible  changes 
to  11  CFR  part  107,  §  114.1  and  part 
9008,  which  concern  the  public 
financing  of  Presidential  nominating 
conventions.  These  regulations 
implement  the  Federal  Election 
Campaign  Act  of  1971,  as  amended,  and 
the  Presidential  Election  Campaign 
Fund  Act.  See  2  U.S.C.  437  and  26 
use.  9008. 

Five  comments  were  received  in 
response  to  the  NPRM.  One  commentor, 
a  national  party  committee,  requested 
an  opporttmity  to  testify,  if  the 
Commission  were  to  hold  a  public 
hearing  on  this  rulemaking.  Another 
national  party  committee  has  also 
indicated  an  interest  in  appearing. 
Accordingly,  the  Commission  is 
scheduling  a  public  hearing  to  give  all 
those  interested  in  the  proposed 
changes  to  the  regtilations  an 
opportunity  to  testify. 

List  of  Subjects 

1 1  CFR  Part  107 

PoUtical  committees  and  parties. 
Reporting  requirements. 

11  CFR  Part  114 

Business  and  irtdustry.  Elections. 

1 1  CFR  Part  9008 

Campaign  funds.  PoUtical  committees 
and  parties.  Reporting  reqmrements. 

Scott  E.  Thomas. 

Chairman,  Federal  Election  Commission. 
IFR  Doc.  93-24873  Filed  10-8-93;  8:45  am] 
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FARM  CREDIT  AOMMfSTRATION 

12  CFR  Part  615 
RIN  3052-AB45 

Funding  and  Fiscal  Affairs,  Loalv 
Policies  and  Operations,  and  Funding 
Operations 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA),  by  the  Farm 
Credit  Administration  Board  (Board), 
proposes  to  amend  its  regulations  to 
allow  Farm  Credit  System  (PCS) 
institutions  to  document  the  existence 
of  a  first  lien  on  the  security  fcv  icmg- 
term  real  estate  mortgage  loans  by 
obtaining  title  insurance  instead  of  an 
attorney's  certiflcatioiL  The  current 
regulation  requires  that  an  attorney's 
certification  be  obtained  for  every  long- 
term  mortgage  loan  in  order  for  that  loan 
to  qualify  as  collateral  for  PCS  debt 
obligations.  The  regulati(»  is  being 
amended  because  title  insurance  has 
become  the  prevailing  method  used  by 
the  mortgage  lending  industry  to  ensure 

itle.  Additionally,  the  revised 
regulation  permits  PCS  institutions 
greater  flexibility  in  determining  which 
method  for  vaUoating  first  Uen  position 
(an  attorney's  certification  or  title 
insurance]  provides  the  institution  the 
best  protection  for  the  amount 
exi>ended. 

DATES:  Written  comments  must  be 
received  on  or  before  Novemtwr  12. 
1993. 

ADDRESSES:  Comments  must  be 
submitted  in  writing  (in  triplicate)  to 
Patricia  VV.  DiMuzio.  Division  Director, 
Regulation  Development  Division. 
Office  of  Examination,  Farm  Credit 
Administration.  McLean,  Virginia 
22102-5090.  Copies  of  all 
communications  received  will  be 
available  for  examiitation  by  interested 
parties  in  the  Regulation  Development 
Division,  Farm  Credit  Administration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  A.  Rea,  Policy  AnaN-st, 
Regulation  Development  Division, 
Office  of  Examination,  Farm  Credit 
Administration,  McLean,  Virginia 
22102-5090,  (703)  883-M98,  TDD 
(703) 883-4444, 
or 
James  M.  Morris,  Senior  Attorney. 
Regulatory  Operations  Division, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean, 
Viiiginia  22102-5090,  (703)  883-4020, 
TDD  (703)  883-4444. 
SUPPtEMENTARY  lt«FOflMAT)ON:  Section 
1.10  aK2)  of  the  Farm  Credit  Act  of 


1971,  as  amended  (Act),  requires  that 
long-term  mortgage  loans  made  by  Farm 
Credit  Banlcs  (FCBs)  under  section  1.7  of 
the  Act,  or  by  associations  under 
sections  1.7  and  7.6  of  the  Act,  "be 
secured  by  first  liens  on  interests  in  real 
estate  of  such  classes  as  may  be 
prescribed  by  regulations  of  the  Farm 
Credit  Administration."  At  present, 
§  615.5060  requires  that  an  attorney's 
certification  be  obtained  for  long-term 
mortgage  loans  if  such  loans  are  to 
qualify  as  collateral  for  PCS  debt 
obligations.  Nevertheless,  title  insurance 
is  the  prevailing  method  for  ensuring 
clear  title  in  the  mortgage  lending 
industry  and  is  becoming  more 
commonplace  in  PCS  lending.  Title 
insurance  can  provide  a  lender  with 
protection  that  is  comparable  to  an 
attorney's  certification  and  in  some 
instances  may  be  more  timely  and  less 
expensive  to  obtain.  Despite  these  facts. 
under  the  present  §  615.5060,  even  if 
PCS  lenders  obtain  title  insurance  they 
must  also  obtain  an  attorney's 
certification,  thus  incurring  unnecessary 
expenses  without  providing  any 
substantial  additional  protecticHi.  FCA 
has  reconsidered  this  requirement,  and 
proposes  to  amend  the  regulation  to 
permit  institutions  to  obtain  title 
insurance  instead  of  an  attorney's 
certificate  to  document  the  existence  of 
a  first  lien,  provided  that  the  title 
insurance  policy  meets  certain 
standards. 

The  FCA  recognizes  that  practices 
within  the  mortgage  lending  industry 
continually  change  and  proposes 
amending  §  615.5060  to  give  PCS 
institutions  additional  flexibility  while 
maintaining  protection  for  them  as  well 
as  for  PCS  investors  and  borrower- 
stockholders.  The  revised  regulation 
allows  PCS  institutions  to  determine 
which  method  for  validating  first  lien 
position  (an  attorney's  certification  or 
title  insurance)  provides  them  the  best 
protection  for  the  amount  expended. 

List  of  Subfects  in  12  CFR  Part  615 

Accounting.  Agriculture,  Banks, 
banking,  Government  securities. 
Investments.  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  part  615  of  chapter  VI,  title  12 
of  the  Code  of  Federal  Regulations  is 

S imposed  to  be  amended  to  reed  as 
oilows: 

PART  615— FUNDING  AND  FISCAL 
AFFAIRS,  LOAN  POUCiES  AND 
OPERATIONS.  AND  FUNDING 
OPERATIONS 

1.  The  authority  citation  for  part  615 
continues  to  read  as  follows: 


Authority:  Sees.  1.5, 1.7. 1.10, 1.11. 1.12, 
2.2,  2.3,  2.4,  2.5.  2.12.  3.1.  3.7.  3.11.  3.25,  4.3. 
4.9,  4.14B.  4.25,  5.9,  5.17.  ft.20.  *.26  of  tho 
Farm  Credit  Act.  12  U.SXL  2013,  2015.  2018, 
2019,  2020.  2073,  2074.  2075,  2076,  2093, 
2122,  2128,  2132,  2146,  2154.  2160.  2202b, 
2211.  2243.  2252.  2278b.  2278b^;  sec.  30ira) 
of  Pub.  L  100-233, 101  Stat  1568. 160a. 

Subpart  B— Collateral 

2.  Section  615.5060  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

S  615.5060    Special  coltateral  requirwnwit 

(a)  If  the  counsel  for  a  bank  or 
association  has  determined,  in  writing, 
that  bank  or  association  procedures 
provide  sufficient  safeguards  to  ensure 
that  a  real  estate  mortgage  loan,  within 
the  meaning  of  section  1.7(a)  of  the  Act. 
made  by  the  bank  or  association  %vill  be 
secured  by  a  first  lien,  or  its  equivalent, 
on  the  borrower's  interest  in  the  primary 
real  estate  security,  an  attorney  lien 
certification  need  not  be  obtained  at  the 
time  a  note  iis  accepted  as  collateral. 
However,  the  note  shall  be  withdrawn 
from  collateral  upon  the  expiration  of  1 
year  from  the  date  of  the  loan  closing, 
unless,  before  the  end  of  such  period: 

(1)  An  attorney  has  certified  that  the 
bank  or  association  has  a  first  Men  or  its 
equivalent  firan  a  security  standpoint  in 
the  primary  real  estate  security  for  the 
loan;  or 

(2)  The  bank  or  association  obtained 
at  loan  closing  a  title  Insurance  pohcy 
insuring  that  it  has  a  first  Hen  or  its 
equivalent  from  a  security  standpoint  in 
the  primary  real  estate  security  for  the 
loan,  and  all  of  the  following 
requirements  are  satisfied: 

(i)  The  final  policy  was  issued  by  a 
title  insurance  company  that  has  been 
hcensed  to  issue  such  policies  by  the 
appropriate  state  insurai>c8  regulatory 
body  or  bodies,  has  not  been  twrred  or 
susp>ended.  and  has  been  approved  by 
the  lending  institution; 

(ii)  The  final  policy  was  issued  in  a 
form  that  has  been  approved  by  the 
counsel  for  the  lending  institution: 

(iii)  The  final  policy  was  issued  for  an 
amotmt  equal  to  the  balance  outstanding 
on  the  real  estate  mortgage  loan;  and 

(iv)  Personnel  with  adequate  training 
and  experience  in  real  estate  title 
matters  designated  by  the  couixsel  for 
the  lending  institution  certified  in 
writing  that: 

(A)  They  reviewed  the  final  policy 
and  that  the  policy  complies  with 
standards  prescribed  by  such  counsel; 
and 

P)  The  final  policy  insures  that  a  first 
lien  or  its  equivalent  from  a  security 
standpoint  has  been  obtained  on  the 
primary  real  estate  security  for  the  loan. 


r 
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Dated:  October  4.  1993 
Curtis  NL  Anderson, 

.SVcrefory.  Farm  Credit  Administration  Board 
|FR  Df)C.  93-24881  Filed  10-8-93,  8:45  am] 

BILUNQ  COOE  S7QS-01-» 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart23 

[Docket  No.  115CE,  Special  Condition  23- 
ACE-741 

Special  Conditions;  Cessna  Model  526 
Airplane 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  Cessna  Aircraft 
Company  Model  526  airplanes.  These 
airplanes  will  have  novel  and  unusual 
features  when  compared  to  the  state  of 
technology  envisaged  in  the  applicable 
airworthiness  standards.  These  design 
features  include  engine  location, 
performance  characteristics,  and 
acrobatic  maneuver  capabilities,  for 
which  the  applicable  regulations  do  not 
contain  adequate  or  appropriate 
airworthiness  standards.  This  notice 
contains  the  additional  airworthiness 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  provided  by 
the  current  airworthiness  standards. 
DATES:  Comments  must  be  received  on 
or  before  November  12,  1993. 
ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Assistant 
Chief  Counsel.  ACE-7.  Attention:  Rules 
Docket  Clerk,  Docket  No.  115CE  Room 
No.  1558.  601  East  12th  Street.  Kansas 
City.  Missouri  64106.  All  comments 
must  be  marked:  Docket  No.  115CE. 
Comments  may  be  inspected  in  the 
Rules  Docket  weekdays,  except  Federal 
holidays,  between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Downs.  Aerospace  Ent^ineer. 
Standards  Office  (ACE -110).  Small 
Airplane  Diret.torate,  Aircraft  Certificate 
Service.  Federal  Aviation 
Administration.  601  East  12th  Street, 
Kansas  city,  Missouri  6410fi;  telephone 
(816) 426-5688. 

SUPPLEMENTARY  INFORMATION 

Comments  Invited 

hiterested  persons  are  invited  tb 
participate  in  the  making  of  these 
special  conditions  by  submitting  such 


written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  sf)ecified  above. 
All  communications  received  on  or 
before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Administrator  before  taking  further 
rulemaking  action  on  this  proposal. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  115CE".  The  postcard  will 
be  date  stamped  and  returned  to  the 
commenter.  The  proposals  contained  in 
this  notice  may  be  changed  in  light  of 
the  comments  received.  All  comments 
received  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  parties.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Background 

On  January  18, 1993.  the  Cessna 
Aircraft  Co..  P.O.  Box  7704,  Wichita,  KS 
67277  made  application  for  acrobatic 
category  type  certification  of  the  Model 
526  airplane.  This  airplane  is  a  two 
place  (tandem  seating),  all  metal,  low 
wing,  twin  turbofan  engine-powered 
monoplane  with  fully  enclosed 
retractable  landing  gear.  The  Model  526 
has  engines  mounted  on  the  fuselage 
sides  aft  and  above  the  wing  rear  spar. 
The  Model  526  is  capable  of  acrobatic 
flight,  including  inverted  maneuvers, 
and  Mach  .700  performance. 

Tv-pe  Certification  Basis 

Type  certification  basis  of  the  Cessna 
Model  526  airplane  is  as  follows: 
Federal  Aviation  Regulations  (FAR  Part 
23).  effective  February  1 .  1965.  through 
amendment  23-42,  effective  February  4. 
1991:  FAR  36.  effective  December  1, 
1969.  through  amendment  effective  on 
the  date  of  type  certification; 
exemptions,  if  any;  and  any  special 
conditions  that  may  result  from  this 
notice. 

Discussion 

Cessna  plans  to  incorporate  certain 
novel  and  unusual  design  features  into 
the  airplane  for  which  the  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards.  These 
features  include  electronic  systems, 
acrobatic  fiight  capability,  engine 
location,  and  certain  performance 
characteristics  necessary  for  this  type  of 


airplane  that  were  not  envisaged  by  the 
existing  regulations. 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  §  21.17(a)(1)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features  of  an  airplane.  Special 
conditions,  as  appropriate,  are  issued  in 
accordance  with  §  11.49  after  public 
notice,  as  required  by  §§  11.28  and 
11.29(b),  effective  October  14.  1980.  arid 
become  a  part  of  the  type  certification 
basis,  as  provided  by  §  21.17(a)(2). 

Protection  of  Systems  From  High 
Intensity  Radiated  Fields(HIRF) 

Recent  advances  in  technology  have 
given  rise  to  the  application  in  aircraft 
designs  of  advanced  electrical  and 
electronic  systems  that  perform 
functions  required  for  continued  safe 
flight  and  landing.  Due  to  the  use  of 
sensitive  solid  state  components  in 
analog  and  digital  electronics  circuits, 
these  advanced  systems  are  readily 
responsive  to  the  transient  effects  of 
induced  electrical  current  and  voltage 
caused  by  the  HIRF  incident  on  the 
external  surface  of  aircraft.  These 
induced  transient  currents  and  voltages 
can  degrade  electronic  systems 
performance  by  damaging  components 
or  upsetting  system  functions. 

Furthermore,  the  electromagnetic 
environment  has  undergone  a 
transformation  that  was  not  envisioned 
when  the  current  requirements  were 
developed.  Higher  energy  levels  are 
radiated  from  transmitters  that  are  used 
for  radar,  radio,  and  television.  Also,  the 
population  of  transmitters  has  increased 
significantly. 

The  combined  effect  of  the 
technological  advances  in  ain:raft 
design  and  the  changing  environment 
has  resulted  in  an  increased  level  of 
vulnerability  of  electrical  and  electronic 
systems  required  for  the  continued  safe 
flight  and  landing  of  aircraft.  Effective 
measures  against  the  effet:ts  of  exposure 
to  HIRF  must  be  provided  by  the  design 
and  installation  of  these  systems. 

The  accepted  maximum  energy  levels 
in  which  civilian  airplane  system 
installations  must  be  capable  of 
operating  safely  are  based  on  surveys 
and  analysis  of  existing  radio  frequency 
emitters.  These  special  conditions 
require  that  the  airplane  be  evaluated 
under  these  energy  levels  for  the 
protection  of  the  electronic  system  and 
its  associated  wiring  harness.  These 
external  threat  levels  are  believed  to 
represent  the  worst  case  to  which  an 
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airplane  would  be  exposed  in  the 
operating  environment. 

These  special  conditions  require 
qualification  of  sj'stems  that  perform 
critical  functions,  as  installed  in  aircraft, 
to  the  defined  HIRF  environment  in 
paragraph  (1)  or,  as  an  option  to  a  fixed 
value  using  laboratory  tests,  in 
paragraph  (2),  as  followrs: 

(1)  The  applicant  may  demonstrate 
that  the  operation  and  operational 
capability  of  the  installed  electrical  and 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the  HIRF 
environment,  defined  below: 

Field  strength  (votts/meter) 


Frequency 

Peak 

Average 

10-100  KHz  

50 
60 

50 

100-500  KHz  

60 

500-2000  KHz  

70 
200 

70 

2-30  MHz 

200 

30-70  MHz 

30 

30 

70-100  MHz 

30 

30 

100-200  MHz „ 

150 

33 

200--JOO  MHz 

70 

70 

400-700  MHz -... 

4020 

935 

700-1000  MHz 

1700 

170 

1-2  GHz  

5000 

990 

2-4  Ghz „ „.... 

6680 

840 

4-6  GHz 

6860 

310 

ft-«GH3 

3600 

670 

8-12  GHz  

3500 

1270 

12-18  GHz ., 

3500 

360 

18-40  GHz 

2100 

750 

(2)  The  applicant  may  demonstrate  by 
a  laboratory  lest  that  the  electrical  and 
electronic  systems  that  perform  critical 
functions  can  withstand  a  peak  of 
electromagnetic  field  strength  of  100 
volts  per  meter  (v/m)  in  a  ftiequency 
range  of  10  KHz  to  40  GHz.  When  using 
a  laboratory  test  to  show  compliance 
with  the  HIRF  requirements,  no  credit  is 
given  for  signal  attenuation  due  to 
installaticm. 

In  view  of  the  revised  HIRF  envelope, 
the  requirement  for  the  fixed  value  test 
has  been  changed  to  100  v/m  from  the 
previously  used  value  of  200  v/m.  The 
applicant  opting  for  the  fixed  value 
laboratory  test,  instead  of  the  HIRF 
envelope,  may  be  subject  to  post 
certification  reassessment  based  on  the 
finalized  rule  requirements.  The 
applicant  should  be  cautioned  that 
choosing  100  v/m  may  make  it  difficult, 
under  post  certification  reassessment 
requirements,  to  qualify  the  installations 
without  upgrading  the  design.  If  Xhs 
systpm  should  not  meet  the  post 
certification  re<»ssessment  requirements, 
additional  protection  provisions  a.nd/or 
testing  may  be  required. 

A  preliminary  hazard  analysis  must 
be  performed  by  the  applicant  for 
approval  by  the  FAA  to  identify 


electrical  and/or  electronic  systems  that 
perform  critical  functions.  The  term 
"critical"  means  those  functions  whose 
failure  would  contribute  to,  or  cause,  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
aircraft.  The  systems  identified  by  the 
hazard  analysis  that  perform  critical 
functions  are  candidates  for  the 
application  of  HIRF  requirements.  A 
system  may  perform  both  critical  and 
non-critical  functions.  Primary 
electronic  flight  display  systems,  and 
their  associated  components,  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indication.  The 
HIRF  requirements  only  apply  to  critical 
functions. 

Compliance  with  HIRF  requiremerits 
may  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
systems,  or  a  combination  thereof. 
Service  experience  alone  is  not 
acceptable  since  such  experience  in 
normal  fight  operations  may  be  include 
an  exposure  to  the  HIRF  environment. 
Reliance  on  a  system  with  similar 
design  features  for  redundancy  as  a 
means  of  protection  against  the  effects 
of  external  HIRF  is  generally  insufficient 
since  all  elements  of  a  redundant  system 
are  likely  to  be  exposed  to  the  fields 
concurrently. 

Thrust  Attenuation 

The  Model  526  design  includes  a 
system  that  permits  the  attenuating  of 
engine  thrust.  Attenuation  is 
accomplished  by  movable  panels, 
mounted  on  the  engine  pylons 
dowrnstream  of  the  exhaust  cones,  that 
can  be  deployed  into  the  exhaust 
streams.  The  thrust  attenuators  are 
designed  to  be  used  in  both  ground  and 
flight  operations  and  differ  from  thrust 
reverses  in  that  attenuators  do  not 
provide  for  either  zero  or  reverse  thrust 
levels.  These  special  conditions  provide 
requisite  standards  for  thrust 
attenuating  systems. 

Flight  ^ 

Previous  certification  and  operational 
experience  with  jet  powered  airplanes 
has  not  included  an  airplane  of  similar 
design  or  approval  in  the  acrobatic 
category. 

Current  standards  in  part  23  did  not 
envis5ge  this  typ)e  of  airplane  and  the 
associated  performance  and 
maneuvering  capabilities.  Based  upon 
the  knowledge  and  experience  gained 
during  certification  and  operation  of 
previous  part  23  jet  airplanes  and  other 
acrobatic  airplanes,  special  conditions 
similar  to  the  requirements  included  in 
the  draft  Joint  Airworthiness 
Regulations  (JAR)  23,  Issue  4  are 
proposed  instead  of  the  performance 


and  flight  characteristics  requirements 
of  subpart  B  of  part  23. 

Operating  Limitations  and  Information 

Current  standards  in  part  23  did  not 
envisage  tbis  type  of  airplane  and  the 
associated  performance  and 
maneuvering  capabilities. 

To  maintain  a  level  of  safety 
consistent  with  other  acrobatic  category 
and  jet  powrered  airplanes,  special 
conditions  similar  to  the  requirements 
included  in  the  draft  JAR  23,  Issue  4  are 
proposed  instead  of  the  marketing, 
placards,  and  flight  manual 
requirements  of  subpart  G  of  part  23. 

Effects  of  Contamination  on  Natural 
Laminar  Flow  Airfoils 

Airfoil  configurations  similar  to  the 
Cessna  Model  526  have  been  found  to 
have  measurable  degradation  of 
handling  qualities  and  performance 
when  laminar  flow  was  lost  due  to 
airfoil  contamination.  Tripping  of  the 
boundary  layer  could  be  caused  from 
flight  in  precipitation  conditions  or  by 
the  presence  of  contamination  such  as 
insects.  If  measurable  effiects  are 
detected,  it  should  be  determined  that 
the  minimum  flight  characteristics 
standards  continue  to  be  met,  and  that 
any  degradation  to  performance 
information  are  identified.  This  may  be 
accomplished  by  a  combination  of 
analysis  and  testing.  Current  standards 
in  part  23  did  not  envisage  this  type  of 
airplane  and  the  associated  airfoil 
contamination  considerations.  Special 
conditions  are  proposed  since  existing 
regulations  do  not  require  these  adverse 
effects  to  be  evaluated. 

Conclusion 

In  view  of  the  design  features  and 
operational  envelope  discussed  for  the 
Model  526  airplane,  the  following 
special  conditions  are  proposed.  This 
action  is  not  a  rule  of  general 
applicability  and  affects  only  the  model 
of  airplane  identified  in  these  proposed 
special  conditions. 

List  of  Siib}ects  in  14  CFR  Part  23 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Citation 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authoritjr  Sees.  313(a).  601.  and  603  of  the 
Federal  AviatioQ  Act  of  1958;  as  amended  (49 
U.S.C  1354(a),  1421.  and  1423):  49  U.S.C 
106(g);  14  CFR  21.16  and  21.17;  and  14  CFR 
11  28  and  11. 29(b). 

The  Proposed  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
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Administrator,  the  Federal  Aviation 
Administration  proposes  the  following 
special  conditions  as  part  of  the  type 
certification  basis  for  the  Cessna  Model 
526  airplane: 

Note:  To  provide  for  clarity  and  continuity 
within  the  proposed  special  conditions,  some 
sections  of  subparts  B  and  G  of  part  23  are 
included  without  change  in  the  following 
special  conditions.  These  unchanged  sections 
are  marked  with  an  asterisk  (*)  preceding  the 
section  number  to  permit  them  to  be  readily 
identified  from  the  different/added 
requirements  of  the  proposed  special 
conditions. 

1.  Protection  ofSvstems  From  High 
Intensity  Radiated  Fields  (HIRF) 

Each  system  that  performs  critical 
functions  must  be  designed  and 
installed  to  ensure  that  the  operation 
andoperational  capabilities  of  these 
critical  functions  are  not  adversely 
affected  when  the  airplane  is  exposed  to 
high  intensity  radiated  electromagnetic 
fields  external  to  the  airplane. 

2.  Thrust  Attenuating  Systems 

Thrust  attenuating  systems  must  be 
designed  and  installed  so  that  no  unsafe 
condition  will  result  during  normal 
operation  of  the  systems,  or  from  any 
failure  (or  reasonably  likely 
combination  of  failures)  of  the  thrust 
attenuation  systems  under  any 
anticipated  condition  of  operation  of  the 
airplane,  including  ground  operation. 
Failure  of  structural  elements  need  not 
be  considered  if  the  probability  of  this 
kind  of  failure  is  extremely  remote. 

3.  Flight 

Instead  of  compliance  with  the 
sections  contained  in  Subpart  B  of  part 
23,  the  following  sections  apply: 

General 

'SC23.21     Proof  of  Compliance 

(a)  Each  requirement  of  this  subpart 
must  be  met  at  each  appropriate 
combination  of  weight  and  center  of 
gravity  within  the  range  of  loading 
conditions  for  which  certification  is 
requested.  This  must  be  shown — 

(1)  By  tests  upon  an  airplane  of  the 
type  for  which  certification  is  requested, 
or  by  calculations  based  on.  and  equal 
in  accuracy  to,  the  results  of  testing;  and 

(2)  By  systematic  investigation  of  each 
probable  combination  of  weight  and 
center  of  gravity,  if  compliance  cannot 
be  reasonably  inferred  upon 
combinations  investigated. 

(b)  The  following  general  tolerances 
are  allowed  during  flight  testing. 
However,  greater  tolerances  may  be 
allowed  in  particular  tests — 


Item 


Weight  

Critical  items  affected 

by  weight. 
CG  


Tolerance 


■••5%.-l0%. 
■i-5%,-1%. 

±7%  total  travel. 


SC23.23    Load  Distribution  Limits 

(a)  Ranges  of  weight  and  center  of 
gravity  within  which  the  airplane  may 
be  safely  operated  must  be  established. 
If  a  weight  and  center  of  gravity 
combination  is  allowable  only  within 
certain  lateral  load  distribution  limits 
that  could  be  inadvertently  exceeded, 
these  limits  must  be  established  for  the 
corresponding  weight  and  center  of 
gravity  combinations. 

(b)  The  load  distribution  must  not 
exceed: 

(1)  The  selected  limits: 

(2)  The  limits  at  which  the  structure 
is  proven;  or 

(3)  The  limits  at  which  compliance 
with  each  applicable  flight  requirement 
of  this  subpart  is  shown. 

SC23.25     Weight  Limits 

(a)  Maximum  weight.  The  maximum 
weight  is  the  highest  weight  at  which 
compliance  with  each  applicable 
requirement  of  FAR  23  (other  than  those 
complied  with  at  the  design  landing 
weight)  is  shown.  The  maximum  weight 
must  be  established  so  that  it  is — 

(1)  Not  more  than  the  least  of— 

(i)  The  highest  weight  selected  by  the 
applicant;  or 

fii)  The  design  maximum  weight, 
which  is  the  highest  weight  at  which 
compliance  with  each  applicable 
structural  loading  condition  of  FAR  23 
(other  than  those  complied  with  at  the 
design  landing  weight)  is  shown;  or 

(iii)  The  highest  weight  at  which 
compliance  with  each  applicable  flight 
requirement  is  showm,  and. 

(2)  With  each  seat  occupied,  assuming 
a  weight  of  190  pounds,  not  less  than 
the  weight  with — 

(i)  Oilat  full  tank  capacity,  and  at 
least  enough  fuel  for  maximum 
continuous  thrust  operation  of  at  least 
45  minutes;  or 

(ii)  The  required  minimum  crew,  and 
fuel  and  oil  to  full  tank  capacity. 

(b)  Minimum  weight.  The  minimum 
weight  (the  lowest  weight  at  which 
compliance  with  each  applicable 
requirement  of  this  part  is  shown)  must 
be  established  so  that  it  is  not  more  than 
the  sum  of — 

(1)  The  empty  weight  determined 
under  SC23.29; 

(2)  The  weight  of  the  required 
minimum  crew  (assuming  a  weight  of 
170  pounds  for  each  crew  member);  and 

(3)  The  weight  of  5  percent  of  the  total 
fuel  capacity  of  that  particular  fuel  tank 
arrangement  under  investigation. 


SC23.29    Empty  Weight  and 
Corresponding  Center  of  Gravity 

(a)  The  empty  weight  and 
corresponding  center  of  gravity  must  be 
determined  by  weighing  the  airplane 
with— 

(1)  Fixed  ballast: 

(2)  Unusable  fuel  determined  under 
23.959;  and 

(3)  Full  operating  fluids,  including — 
(i)  Oil; 

(ii)  Hydraulic  fluid;  and 
(iii)  Other  fluids  required  for  normal 
operation  of  airplane  systems. 

(b)  The  condition  of  the  airplane  at 
the  time  of  determining  empty  vweight 
must  be  one  that  is  well  defined'nd  can 
be  easily  repeated. 

SC23.31     Removable  Ballast 

Removable  ballast  may  be  used  in 
showing  compliance  with  the  flight 
requirements  of  this  subpart,  if — 

(a)  The  place  for  carrying  ballast  is 
properly  designed  and  installed,  and  is 
marked  under  SC23.1557;  and 

fb)  Instructions  are  included  in  the 
Affipkme  Flight  Manual,  approved 
n^ml-material,  or  markings  and 
placSros.  for  the  proper  placement  of 
the  removable  ballast  under  each 
loading  condition  for  which  removable 
ballast  is  necessary. 

SC23.45    Performance — General 

(a)  The  performance  requirements  of 
this  subpart  must  be  met  for:  Still  air; 
and  Ambient  atmospheric  conditions. 

(b)  Unless  otherwise  prescribed, 
performance  data  must  be  provided  over 
not  less  than  the  following  ranges  of 
conditions: 

(1)  Airport  altitude  from  sea  level  to 
10.000  feet;  and 

(2)  Temperature  from  standard  to  30 
°C  above  standard,  or  the  maximum 
ambient  atmospheric  temperature  at 
which  compliance  with  the  cooling 
provisions  of  23.1041  to  23.1045  is 
shown,  if  lower. 

(c)  Performance  data  must  be 
determined  with  the  means  for 
controlling  the  engine  cooling  air 
supply  in  the  position  used  in  the 
cooling  tests  required  by  23.1041  to 
23.1045. 

(d)  The  available  propulsive  thrust 
must  correspond  to  engine  thrust  not 
exceeding  the  approved  thrust,  less: 

(1)  Installation  losses;  and 

(2)  The  equivalent  thrust  ^absorbed  by 
the  accessories  and  services  appropriate 
to  the  particular  ambient  atmospheric 
conditions  and  the  particular  flight 
condition. 

(e)  The  performance  as  affected  by 
engine  thnist  must  be  based  on  a 
relative  humidity  of: 
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(1)  80  percent  at  and  below  standard 
temperature;  and 

(2)  34  percent  at  and  above  standard 
temperature  plus  50  "F. 

Between  the  two  temperatures  the 
relative  humidity  must  vary  linearly. 

(f)  Unless  otherwise  prescribed  in 
determining  the  takeoff  and  landing 
distances,  changes  in  the  airplane's 
configuration,  speed  and  thrust  must  be 
made  in  accordance  with  procedures 
established  by  the  applicant  for 
operation  in  service.  The  procedures 
must  be  able  to  be  executed  consistently 
by  pilots  of  average  skill  in  atmospheric 
conditions  reasonably  expected  to  be 
encountered  in  service. 

(g)  The  takeoff  and  landing  distances 
must  be  determined  on  a  smooth  dry 
hard-surfaced  runway.  The  effect  on 
these  distances  of  operation  on  other 
types  of  surface  (for  example,  grass, 
gravel)  when  dry,  may  be  derived  and 
these  surfaces  listed  under 
SC23.1583(p). 

SC23.49    Stalling  Speed 

(a)  Vso  and  Vsi  are  the  stalling  speeds 
or  the  minimum  steady  flight  speed,  in 
knots  (CAS),  at  which  the  airplane  is 
controllable  with — 

(1)  The  propulsive  thrust  may  not  be 
greater  than  zero  at  the  stalling  speed, 
or  if  the  resultant  thrust  may  not  be 
greater  than  zero  at  the  stalling  speed. 
or,  if  the  resultant  thrust  has  not 
appreciable  effect  on  the  stalling  speed, 
with  engines  idling  and  throttles  closed; 

(2)  The  airplane  in  the  condition 
existing  in  the  test  in  which  Vso  and  /si 
are  being  made; 

(3)  Center  of  gravity  in  the  position 
which  results  in  the  highest  value  Of  Vso 
and  Vsi;  and 

(4)  Weight  used  when  Vso  or  Vsi  are 
being  used  as  a  factor  to  determine 
compliance  with  a  required 
performance  standard. 

(b)  Vso  and  Vsi  must  be  determined  by 
flight  tests  using  the  procedure  and 
meeting  the  flight  characteristics 
specified  in  SC23.201. 

SC23.51     Takeoff  Speeds 

(a)  The  rotation  speed  Vr,  is  the  speed 
at  which  the  pilot  makes  a  control  input 
with  the  intention  of  lifting  the  airplane 
out  of  contact  with  the  runway.  Vr  must 
not  be  less  than  the  greater  of  1.05  Vmc 
and  1.10  Vsi. 

(b)  The  speed  at  50  feet  must  not  be 
less  than  the  highest  of: 

(1)  A  speed  that  is  shov\ni  to  be  safe 
for  continued  flight  (or  land-back,  if 
applicable)  under  all  reasonably 
expected  conditions,  including 
turbulence  and  complete  failure  of  the 
critical  engine;  or 

(2)  1.10  Vmc;  or 


(3)  1.20.Vs,. 
SC23. 53    Takeoff  Distance 

(a)  The  takeoff  distance  must  be 
determined  in  accordance  with 
subparagraph  (b),  using  speeds 
determined  in  accordance  with  SC23.51 
(a)  and  (b). 

(b)  The  distance  required  to  takeoff 
and  climb  to  a  height  of  50  feet  above 
the  takeoff  surface  must  be  determined 
for  each  weight,  altitude  and 
temperature  within  the  operational 
limits  established  for  takeoff  with — 

(1)  Takeoff  thrust  on  each  engine; 

(2)  Wing  flaps  in  the  takeoff 
position(s);  and 

(3)  Landing  gear  extended. 

SC23.63    Climb:  General 

(a)  Compliance  with  the  requirements 
of  SC23.65,  SC23.66.  SC23.67,  SC23.69 
and  SC23. 77  must  be  shown — 

(1)  Out  of  ground  effect;  and 

(2)  At  speeds  which  are  not  less  than 
those  at  which  compliance  with  the 
powerplant  cooUng  requirements  of 
23.1041  to  23.1045  has  been 
demonstrated. 

(b)  Compliance  must  be  shown,  at 
weights,  as  a  function  of  airport  altitude 
and  ambient  temperature,  within  the 
operational  limits  established  for  takeoff 
and  landing  respectively,  with — 

(1)  SC23.65  and  SC23.67(a)  and  (b)  for 
takeoff;  and 

(2)  SC23.67(b)  and  SC  23.77  for 
landing. 

SC23  65    Climb:  All  Engines  Operating 

The  airplane  must  have  a  steady 
gradient  of  climb  after  takeoff  of  at  least 
4  percent  with — 

(a)  Takeoff  thrust  on  each  engine; 

(b)  Landing  gear  extended  except  that, 
if  the  landing  gear  can  be  retracted  in 
not  more  than  7  seconds,  it  may  be 
assumed  to  be  retracted; 

(c)  Wing  flaps  in  the  takeoff 
position(s);  and 

(d)  A  dimb  speed  not  less  than  the 
greater  of  1.1  Vmca  and  1.2  Vsi 

SC23.66    Takeoff  Climb:  One-Engine- 
Inoperative 

The  steady  gradient  of  climb  or 
descent  must  be  determined  at  each 
weight,  altitude  and  ambient 
temperature  within  the  operational 
hmits  established  by  the  applicant 
with—  > 

(a)  Critical  engine  inoperative; 

(b)  Remaining  engine  at  takeoff  thrust; 

(c)  Landing  gear  extended  except  that, 
if  the  landing  gear  can  be  retracted  in 
not  more  than  7  seconds,  it  may  be 
assumed  to  be  retracteid; 

(d)  Wing  flaps  in  the  takeoff 
position(s): 


(e)  Wings  level;  and 

(0  Climb  speed  equal  to  that  achieved 
at  50  feet  in  the  demonstration  of 
SC23.53. 

SC23.67    Climb:  One-Engine 
Inoperative 

(a)  The  steady  gradient  of  climb  at  an 
altitude  of  400  feet  ^bove  the  takeoff 
surface  must  be  measurably  positive 
with  the — 

(1)  Critical  engine  inoperative; 

(2)  Remaining  engine  at  takoff  thrust; 

(3)  Landing  gear  retracted; 

(4)  Wing  flaps  in  the  takeoff 
position(s);  and 

(5)  Climb  speed  equal  to  that  achieved 
at  50  feet  in  the  demonstration  of 
SC23.53. 

(b)  the  steady  gradient  of  climb  may 
not  be  less  than  0.75  percent  at  an 
altitude  of  1500  feet  above  the  takeoff  or 
landing  surface,  as  appropriate,  with 
the— 

(1)  Critical  engine  inoperative; 

(2)  Remaining  engine  at  not  more  than 
maximum  continuous  thrust; 

(3)  Landing  gear  retracted; 

(4)  Wing  flaps  retracted;  and 

(5)  Climb  speed  not  less  than  1.2  V»i 

SC23.69    En-route  Climb/Descent 

(A)  All  engines  operating. 

The  steady  gradient  and  rate  of  climb 
must  be  determined  at  each  weight, 
altitude  and  ambient  temperature 
within  the  operational  hmits  established 
by  the  applicant  with — 

(1)  Not  more  than  maximum 
continuous  thrust  on  each  engine; 

(2)  Landing  gear  retracted; 

(3)  Wing  flaps  retracted;  and 

(4)  Climb  speed  not  less  than  1.3  V»i 
(b)  One-engine  inoperative. 

The  steady  gradient  and  rate  of  climb/ 
descent  must  be  determined  at  each 
weight,  altitude  and  ambient 
temperature  within  the  operational 
limits  established  by  the  applicant 
with — 

(1)  Critical  engine  inoperative; 

(2)  Remaining  engine  at  not  more  than 
maximum  continuous  thrust; 

(3)  Landing  gear  retracted; 

(4)  Wing  flaps  retracted;  and 

(5)  Climb  speed  not  less  than  1.2  V,i 

SC23.73    Reference  Landing  Approach 
Speed 

The  reference  landing  approach 
speed,  Vref.  must  not  be  less  than  the 
greater  of  Vmc.  determined  under 
SC23.149(c)  with  the  wing  flaps  in  the 
landing  position,  and  1.3  Vso 

SC23.75    Land  Distance 

The  horizontal  distance  necessary  to 
land  and  come  to  a  complete  stop  horn 
a  point  50  feet  above  the  landing  surface 


52706  Federal  Register  /  Vol.  58.  No.  195  /  Tuesday,  October  12.  1993  /  Proposed  Rules 


must  be  determined,  for  standard 
temperatures  at  each  weight  and 
altitude  with  the  operational  limits 
established  for  landing,  as  follows: 

(a)  A  steady  approach  at  not  less  than 
VfitF  must  be  maintained  down  to  the 
50-foot  height  and — 

(1)  The  steady  approach  must  be  at  a 
gradient  of  descent  not  greater  than  5.2 
percent  (3  degrees)  down  to  the  50-foot 
height:  and 

(2)  In  addition,  an  applicant  may 
demonstrate  by  tests  that  a  maximum 
steady  approach  gradient,  steeper  than 
5.2  percent,  down  to  the  50-foot  height 
is  safe.  The  gradient  must  be  established 
as  an  operating  limitation  and  the 
information  necessar>'  to  display  the 
gradient  must  be  available  to  the  pilot 
by  an  appropriate  instrument. 

(b)  A  constant  configuration  must  be 
maintained  throughout  the  maneuver. 

(c)  The  landing  must  be  made  without 
excessive  vertical  acceleration  or 
tendency  to  bounce,  nose-over,  ground 
loop,  or  porpoise. 

(d)  It  must  be  shown  that  a  safe 
transition  to  the  landing  conditions  of 
SC23  77  can  be  made  from  the 
conditions  that  exist  at  the  50-foot 
height,  at  maximum  landing  weight  or 
the  maximum  landing  weight  for 
altitude  and  temperature  of 
SC23.63(b)(2),  as  appropriate. 

(e)  The  brakes  must  not  be  used  so  as 
to  cause  excessive  wear  of  brakes  or 
tires. 

(f)  Retardation  means  other  than 
wheel  brakes  may  be  used  if  that 
means — 

(1)  Is  safe  and  reliable: 

(2)  Is  used  so  that  consistent  results 
can  be  expected  in  ser\'ice:  and 

(3)  If  any  device  is  used  that  depends 
on  the  of>eration  of  any  engine,  and  the 
landing  distance  would  be  increased 

w  hen  a  landing  is  made  with  that 
engine  inoperative:  the  landing  distance 
must  be  determined  with  that  engine 
inoperative,  unless  the  use  of  other 
compensating  means  will  resuh  in  a 
landing  distance  not  more  than  that 
with  each  engine  operating. 

SC23. 77    Balked  Landing 

The  steady  gradient  of  climb  must  not 
be  less  than  2.5  percent  with — 

(a)  Not  more  than  the  thrust  that  is 
available  8  seconds  after  initiation  of 
movement  of  the  thrust  controls  from 
the  minimum  flight  idle  position; 

(b)  The  landing  gear  extended; 

(c)  The  wing  flaps  in  the  landing 
position;  and 

(d)  A  climb  speed  equal  to  Vref.  as 
defined  in  SC23.73. 


Flight  Characteristics 

SC23.141     Genera! 

The  airplane  must  meet  the 
requirements  of  SC23.143  through 
SC23.253  at  all  practical  loading, 
conditions  and  operating  aUitudes  for 
which  certification  has  been  requested, 
not  exceeding  the  maximum  operating 
altitude  established  under  SC23.1527 
and  without  requiring  exceptional 
piloting  skill,  alertness,  or  strength. 

Controllability  and  Maneuverability 

SC23.143    General 

(a)  The  airplane  must  be  safely 
controllable  and  maneuverable  during 
all  flight  phases  including — 

(1)  Takeoff; 

(2)  Climb; 

(3)  Level  flight; 

(4)  Descent; 

(5)  Go-around;  and 

(6)  Landing  (power  on  and  power  ofO 
with  the  wing  flaps  extended  and 
retracted. 

(b)  It  must  be  possible  to  make  a 
smooth  transition  from  one  flight 
condition  to  another  {including  turns 
and  slips)  without  danger  of  exceeding 
the  limit  load  factor,  under  any  probable 
operating  condition,  including  those 
conditions  normally  encountered  in  the 
sudden  failure  of  any  engine. 

(c)  If  marginal  conditions  exist  with 
regard  to  required  pilot  strength,  the 
control  forces  required  must  be 
determined  by  quantitative  tests.  In  no 
case  may  the  control  forces  under  the 
conditions  specified  in  paragraphs  (a) 
and  (b)  exceed  those  prescribed  in  the 
following  table: 


Values  m 

pounds  force 

applied  to  ttie 

relevant  control 

Pitch 

Ro« 

Yaw 

For  temporary 
application: 
Stick  

60 

30 

Rudder  pedal 

150 

For  prolonged 
appltcatioo  .... 

10 

5 

20 

SC23. 1 45    Longitudinal  Control 

(a)  With  the  airplane  as  nearly  as 
possible  in  trim  at  1.3  Vsi .  it  must  be 
possible,  at  speeds  below  the  trim- 
speed,  to  pitch  the  nose  downward  so 
that  the  rate  of  increase  in  airspeed 
allows  prompt  acceleration  to  the  trim 
speed  with — 

(1)  Maximum  continuous  thrust  on 
each  engine; 

(2)  Power  off:  and 

(3)  Wing  flaps  and  landing  gear — 
(i)  Retraced;  and 

(ii)  Extended. 


(b)  It  must  be  jxjssible  to  carry  out  the 
following  maneuvers  without  requiring 
the  application  of  control  forces 
exceeding  those  specified  in 
SC23. 143(c).  The  trimming  controls 
must  not  be  adjusted  during  the 
maneuvers: 

(1)  With  landing  gear  extended  and 
flaps  retracted  and  the  airplane  as 
nearly  as  possible  in  trim  at  1.4Vsi. 
extend  the  flaps  as  rapidly  as  possible 
and  allow  the  airspeed  to  transition 
from  1.4Vsi  to  1.4  Vso.  with— 

(i)  Power  off;  and 

(ii)  Thrust  necessar>'  to  maintain  level 
flight  in  the  initial  condition. 

(2)  Wit^  landing  gear  and  flaps 
extended,  power  off  and  the  airplane  as 
nearly  as  possible  in  trim  at  1.3  Vso. 
quickly  apply  takeoff  thrust  and  retract 
the  flaps  as  rapdily  as  possible  to  the 
recommended  balked  landing  setting 
and  allow  the  airspeed  to  transition 
from  1.3  Vso  to  1.3  Vsi .  Retract  the  gear 
when  a  positive  rate  of  climb  is 
established. 

(3)  With  landing  gear  and  flaps 
extended,  thrust  for  and  in  level  flight 
at  1.1  Vso  and  the  airplane  as  nearly  as 
possible  in  trim,  it  must  be  possible  to 
maintain  approximately  level  flight 
while  retracting  the  flaps  as  rapidly  as 
possible  with  simultaneous  application 
of  not  more  than  maximum  continuous 
thrust.  If  gated  flap  positions  are 
provided,  the  flap  retraction  may  be 
demonstrated  in  stages  with  thrust  and 
trim  reset  for  level  flight  at  1.1  Vsi  in 
the  initial  configuration  for  each  stage — 

(i)  From  the  fully  extended  position  to 
the  most  extended  gated  position; 

(ii)  Between  intermediate  gated 
positions,  if  applicable:  and 

(iii)  From  the  least  extended  gated 
position  to  the  fully  retracted  position. 

(4)  With  power  off.  flaps  and  landing 
gear  retracted  and  the  airplane  as  nearly 
as  possible  in  trim  at  1.4  Vsi.  apply 
takeoff  thrust  rapidly  while  maintaining 
the  same  airspeed. 

(5)  With  power  off.  landing  gear  and 
fiaps  extended  and  the  airplane  as 
nearly  as  possible  in  trim  at  Vref.  obtain 
and  maintain  airspeeds  between  1.1  Vso 
and  either  1.7  Vso  or  Vfe,  whichever  is 
lower. 

(6)  With  maximum  takeoff  thrust, 
landing  gear  retracted,  flaps  in  the 
takeoff  position(s)  and  the  airplane  as 
nearly  as  possible  in  trim  at  Vfe 
appropriate  to  the  takeoff  flap  position, 
retract  the  flaps  as  rapidly  as  possible 
while  maintaining  speed  constant. 

(c)  At  speeds  above  Vmo^mo  and  up 
to  the  maximum  speed  shown  under 
SC23.251,  a  maneuvering  capability  of 
1.5g  must  be  demonstrated  to  provide  a 
margin  to  recover  from  upset  or 
inadvertent  sp>eed  increase. 
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(d)  It  must  be  possible,  with  a  pilot 
control  force  of  not  more  than  10 
pounds,  to  maintain  a  speed  of  not  more 
than  Vref  during  a  power-off  glide  with 
landing  gear  and  wing  flaps  extended. 

(e)  By  using  normalflight  and  thrust 
controls,  except  as  otherwise  noted  in 
paragraphs  (e)(1)  and  (e)(2)  of  this 
section,  it  must  be  possible  to  establish 
a  zero  rate  of  descent  at  an  attitude 
suitable  for  a  controlled  landing  with 
out  exceeding  the  operational  and 
structural  limitations  of  the  airplane,  as 
follows: 

(1)  Without  the  use  of  the  primary 
longitudinal  control  system; 

(2)  Without  the  use  of  the  primary 
directional  control;  and 

(3)  If  a  single  failure  of  any  one 
connecting  or  transmitting  Unk  would 
affect  both  the  longitudinal  and 
directional  primary  control  system, 
without  the  primary  longitudinal  and 
directional  control  system. 

SC23. 147    Directional  and  Lateral 
Control 

(a)  It  must  be  possible,  while  holding 
the  wings  level  within  5  degrees,  to 
make  sudden  changes  in  heading  safely 
in  both  directions.  This  must  be  shown 
at  1.4  Vsi  with  heading  changes  up  to 
15  degrees  (except  that  the  heading 
change  at  which  the  rudder  force 
corresponds  to  the  limits  specified  in 
SC23.143  need  not  be  exceeded),  with 
the— 

(1)  Critical  engine  inoperative; 

(2)  Remaining  engine  at  maximum 
continuous  thrust; 

(3)  Landing  gear — 
(i)  Retracted;  and 
(ii)  Extended. 

(4)  Flaps  retracted. 

(b)  It  must  be  possible  to  regain  full 
control  of  the  airplane  without 
exceeding  a  bank  angle  of  45  degrees, 
reaching  a  dangerous  attitude  or 
encountering  dangerous  characteristics, 
in  the  event  of  a  sudden  and  complete 
failure  of  the  critical  engine,  making 
allowance  for  a  delay  of  2  seconds  in  the 
initiatron  of  recovery  action  appropriate 
to  the  situation,  with  the  airplane 
initially  in  trim,  in  the  following 
conditions — 

(1)  Maximum  continuous  thrust  on 
each  engine; 

(2)  Wing  flaps  retracted; 

(3)  Landing  gear  retracted;  and 

(4)  Speed  equal  to  that  at  which 
compliance  with  SC23. 69(a)  has  been 
shown. 

(c)  It  must  be  shown  that  the  airplane 
is  safely  controllable  without  the  use  of 
the  primary  lateral  control  system  in 
any  configuration  and  at  any  speed  or 
altitude  within  the  approved  operating 
envelope  and  that  the  airplane's  flight 


characteristics  are  not  impaired  below  a 
level  needed  to  permit  continued  safe 
■^flight  and  the  abihty  to  maintain 
jattitudes  suitable  for  a  controlled 
landing  without  exceeding  the 
operational  and  structural  limitations  of 
the  airplane.  If  a  single  failure  of  any 
one  connecting  or  transmitting  link  in 
the  lateral  control  system  would  also 
cause  the  loss  of  additional  control 
system(s),  the  above  requirement  is 
equally  applicable  with  those  additional 
systems  also  assumed  to  be  inoperative. 

SC23. 1 49    Minimum  Control  Speed 

(a)  Vmc  is  the  calibrated  airspeed  at 
which,  when  the  critical  engine  is 
suddenly  made  inoperative,  it  is 
possible  to  recover  control  of  the 
airplane,  with  that  engine  still 
inoperative,  and  thereafter  maintain 
straight  flight  at  the  same  speed  with  an 
angle  of  bank  not  more  than  5  degrees. 
The  method  used  to  simulate  critical 
engine  failure  must  represent  the  most 
critical  mode  of  powerplant  failure  with 
respect  to  controllability  expected  in 
service. 

(b)  Vmc  for  takeoff  must  not  exceed 
1.2  Vsi,  (where  Vsi  is  determined  at  the 
maximum  takeoff  weight)  and  must  be 
determined  with  the  most  unfavorable 
weight  and  center  of  gravity  position 
and  with  the  airplane  airborne  and  the 
ground  effect  negligible,  for  the  takeoff 
coniiguration(s)  with — 

(1)  Maximum  available  takeoff  thrust 
initially  on  each  engine; 

(2)  The  airplane  trimmed  for  takeoff; 

(3)  Flaps  in  the  takeoff  position(s); 
and 

(4)  Landing  gear  retracted. 

(c)  The  Vmc  requirements  of  (a)  must 
also  be  met  for  the  landing  configuration 
with — 

(1)  Maximum  available  takeoff  thr 
initially  on  each  engine; 

(2)  The  airplane  trimmed  for  an^ 
approach  with  all  engines  operating  at 
Vref  at  an  approach  gradient  equal  to 
the  steepest  used  in  the  landing  distance 
demonstration  of  SC23.75; 

(3)  Flaps  in  the  landing  position;  and 

(4)  Landing  gear  extended. 

(d)  At  Vmc  the  rudder  pedal  force 
required  to  maintain  control  must  not 
exceed  150  pounds  and  it  must  not  be 
necessary  to  reduce  thrust  of  the 
operative  engine.  Ehiring  recovery,  the 
airplane  must  not  assume  any 
dangerous  attitude  and  it  must  be 
possible  to  prevent  a  heading  change  of 
more  than  20  degrees. 

(e)  A  minimum  speed  to  intentionally 
render  the  critical  engine  inoperative 
must  be  established  and  designated  as 
the  safe,  intentional,  one-engine- 
inoperative  speed,  VsEE- 


SC23. 151    Acrobatic  Maneuvers 

(a)  The  airplane  must  be  able  to 
perform  safely  the  acrobatic  maneuvers 
for  which  certification  is  requested.  Safe 
entry  speeds  for  these  maneuvers  must 
be  determined. 

(b)  It  must  be  possible  to  safely 
recover  control  of  the  airplane  following 
inadvertent  upsets  encountered  during 
the  acrobatic  maneuvers  for  which 
certification  is  requested. 

(c)  The  airplane  must  meet  the 
emergency  egress  requirements  of 
23.807(b)(5). 

(d)  The  airplane  must  meet  the 
following  spin  re<}uirements: 

(1)  One-turn  spms.  The  airplane  must 
recover  from  a  one-turn  spin  or  a  three 
second  spin,  whichever  takes  longer,  in 
not  more  than  one  additional  turn,  after 
initiation  of  the  first  control  action  for 
recovery.  In  addition — 

(i)  For  both  the  flaps  retracted  and 
flaps  extended  conditions,  the 
applicable  airspeed  Umit  and  positive 
limit  maneuvering  load  factor  must  not 
be  exceeded; 

(ii)  No  control  forces  or  characteristics 
encountered  during  the  spin  or  recovery 
majr  adversely  affect  prompt  recovery. 

(lii)  It  must  be  impossible  to  obtain 
unreQoverable  spins  with  any  use  of  the 
flight  or  engine  power  controls  either  at 
the  entry  into  or  during  the  spin;  and 

(iv)  For  the  flaps  extended  condition, 
the  flaps  may  be  retracted  during  the 
recovery,  but  not  before  rotation  has 
ceased. 

(2)  Six-turn  (or  greater)  spins:  The 
following  requirements  must  be  met  in 
each  configuration  for  which  approval 
for  spinning  is  requested: 

(i)  The  airplane  must  readily  recover 
from  any  point  in  a  spin  up  to  and 
including  six  turns,  or  any  greater 
number  of  turns  for  which  certification 
uested,  in  not  more  than  one  and 
one  half  additional  turns  after  initiation 
of  the  first  control  action  for  recovery. 
However,  beyond  three  turns,  the  spin 
may  be  discontinued  if  spiral 
charact^istics  appear; 

(ii)  The  applicable  airspeed  limits  and 
limit  maneuvering  load  factors  must  not 
be  exceeded.  For  flaps  extended 
configurations  for  which  approval  is 
requested,  the  flaps  must  not  be 
retracted  during  the  recovery. 

(iii)  It  must  be  impossible  to  obtain 
unrecoverable  spins  with  any  use  of  the 
flight  or  engine  power  controls  either  at 
the  entry  into  or  during  the  spin;  and 

(iv)  There  must  be  no  characteristics 
during  the  spin  (such  as  excessive  rates 
of  rotation  or  extreme  oscillatory 
motion)  which  might  prevent  a 
successful  recovery  due  to 
disorientation  or  incapacitation  of  the 
pilot. 
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SC23. 1 53    Control  During  Landings 

It  must  be  possible,  while  in  the 
landing  configuration,  to  safety 
complete  a  landing  without  exceeding 
the  control  force  limits  specified  in 
SC23. 143(c)  following  an  approach  to 
land — 

(a)  At  a  speed  of  V5ref-5  kts; 

(b)  With  the  airplane  in  trim,  or  as 
nearly  as  possible  in  trim  and  without 
the  trimming  control  being  moved 
throughout  the  maneuver; 

(c)  At  an  approach .gi'Sdienf  equal  to 
the  steepest  used  in  the  landing  distance 
demonstration  of  SC23.75;  and 

(d)  With  only  those  thrust  changes,  if 
any.  which  would  be  made  when 
landing  normally  from  an  approach  at 
Vref- 

SC23. 1 55    Elevator  control  force  in 
Maneuvers 

(a)  The  elevator  control  force  needed 
to  achieve  the  positive  limit 
maneuvering  load  factor  may  not  be  less 
than  W/140  (where  W  is  the  maximum 
weight)  or  15  pounds,  whichever  is 
greater,  except  that  it  need  not  be  greater 
than  35  pounds. 

(b)  The  requirement  of  paragraph  (a) 
of  this  section  must  be  met  at  maximum 
continuous  thrust  with  the  wing  flaps 
and  landing  gear  retracted — 

(1)  In  a  turn,  with  the  trim  setting 
used  for  wings  level  flight  at  Vo;  and 

(2)  In  a  turn,  with  the  trim  setting 
used  for  the  maximum  wings  level  flight 
speed,  except  that  the  speed  need  not 
exceed  Vmo/Mmo 

(c)  There  must  be  no  excessive 
decrease  in  the  gradient  of  the  curve  of 
stick  force  versus  maneuvering  load 
factor  with  increasing  load  factor. 

SC23.157    Rate  of  roll 

(a)  Takeoff.  It  must  be  possible,  using 
a  favorable  combination  of  controls,  to 
roll  the  airplane  from  a  steady  30  degree 
bSnked  turn  through  an  angle  of  60 
degrees,  so  as  to  reverse  the  direction  of 
the  turn  within  W-f  500+1 300  seconds, 
where  W  is  the  weight  in  pounds. 

(b)  The  requirement  of  paragraph  (a) 
of  this  section  must  be  met  when  rolling 
the  airplane  in  each  direction  with — 

(1)  Flaps  in  the  take-off  position(s); 

(2)  Landing  gear  retracted; 

(3)  With  the  critical  engine 
inoperative  and  the  remaining  engine  at 
maximum  takeoff  thrust;  and 

(4)  The  airplane  trimmed  at  a  speed 
equal  to  the  greater  of  1.2  Vsi  or  1.1  Vmc 
or  as  nearly  as  possible  in  trim  for 
straight  flight. 

(c)  Approach.  It  must  be  possible 
using  a  favorable  combination  of 
controls,  to  roll  the  airplane  from  a 
steady  30  degree  banked  turn  through 


an  angle  of  60  degrees,  so  as  to  reverse 
the  direction  of  the  turn  with 
W+2800+2200  seconds,  where  W  is  the 
weight  in  pounds. 

(d)  The  requirement  of  paragraph  (c) 
of  this  section  must  be  met  when  rolling 
the  airplane  in  each  direction  in  the 
following  conditions — 

(1)  Flaps  in  the  landing  position(s); 

(2)  Landing  gear  extended: 

(3)  All  engines  operating  at  the  thrust 
for  a  3  degree  approach;  and 

(4)  The  airplane  trimmed  at  Vref. 

Trim 

SC23.161     Trim 

(a)  General.  Each  airplane  must  meet 
the  trim  requirements  of  this  section 
after  being  trimmed  and  without  further 
pressue  upon,  or  movement  of.  the 
primary  controls  or  their  corresponding 
trim  controls  by  the  pilot  or  the 
automatic  pilot.  In  addition,  it  must  be 
possible,  in  other  conditions  of  landing, 
configuration,  speed  and  thrust  to 
ensure  that  the  pilot  will  not  be  unduly 
fatigued  or  distracted  by  the  need  to 
apply  residual  control  forces  exceeding 
those  for  prolonged  application 
specified  in  SC23.143.(c).  This  applies 
in  normal  operation  of  the  airplane  and, 
if  applicable,  to  those  conditions 
associated  with  the  failure  of  one  engine 
for  which  performance  characteristics 
are  established. 

(b)  Lateral  and  directional  trim.  The 
airplane  must  maintain  lateral  and 
directional  trim  in  level  flight  at  0.9  Vh. 
Vc  or  Vmo/Mmo.  whichever  is  lowest, 
with  the  landing  gear  and  wing  flaps 
retracted. 

(c)  Longitudinal  trim.  The  airplane 
must  maintain  longitudinal  trim  under 
each  of  the  following  conditions: 

(1)  A  climb  with: 

(i)  Takeoff  thrust,  landing  gear 
retracted,  wing  flaps  in  the  takeoff 
position(s),  at  the  speeds  used  in 
determining  the  climb  jjerformance 
required  by  SC23.65:  and 

(ii)  Maximum  continuous  thrust  at  the 
speeds  in  the  configuration  used  in 
determining  the  climb  performance 
reauired  by  SC23.69{a). 

(2)  Level  flight  at  all  speeds  from  the 
lesser  of  Vh  and  Vmq/Mmo  (as 
appropriate),  to  1.4  Vsi,  with  the  landing 
gear  and  flaps  retracted. 

(3)  A  descent  at  Vmq/Mmo  with  power 
off  and  with  the  landing  gear  and  flaps 
retracted. 

(4)  Approach  with  landing  gear 
extended  and  with — 

(i)  A  3  degree  angle  of  descent,  with 
flaps  retracted  and  at  a  speed  of  1.4  Vsi; 

(ii)  A  3  degree  angle  of  descent,  flaps 
in  the  landing  position(s)  at  Vrep:  and 

(iii)  An  approach  gradient  equal  to  the 
steepest  used  in  the  landing  distance 


demonstrations  of  SC23.75,  flaps  in  the 
landing  position(s)  at  Vref. 

(d)  Tne  airplane  roust  maintain 
longitudinal  and  directional  trim  and 
the  lateral  control  force  must  not  exceed 
5  pounds,  at  the  speed  used  in 
complying  with  SC23.67(b)  with— 

(1)  The  critical  engine  inoperative; 

(3)  The  landing  gear  retracted; 

(4)  The  wing  flaps  retracted;  and 

(5)  An  angle  of  bank  of  not  more  than 
5  degrees. 

Stability 

*SC23.171    General 

The  airplane  must  be  longitudinally, 
direciionally  and  laterally  stable  under 
SC23.173  through  SC23.181.  In 
addition,  the  airplane  must  show 
suitable  stability  and  control  "feel" 
(static  stability)  in  any  condition 
normally  encountered  in  service,  if 
flight  tests  show  it  is  necessary  for  safe 
operation. 

SC23. 1 73    Static  longitudinal  stability 

Under  the  conditions  specified  in 
SC23.175  and  with  the  airplane 
trimmed  as  indicated,  the  characteristics 
of  the  elevator  control  forces  and  the 
friction  within  the  control  system  must 
be  as  follows: 

(a)  A  pull  must  be  required  to  obtain 
and  maintain  speeds  below  the 
specified  trim  speed  and  a  push 
required  to  obtain  and  maintain  speeds 
above  the  specified  trim  speed.  This 
must  be  shown  at  any  speed  that  can  be 
obtained,  except  that  speeds  requiring  a 
control  force  in  excess  of  40  pounds  or 
speeds  above  the  maximum  allowable 
speed  or  below  the  minimum  speed  for  ^ 
steady  unstalled  flight,  need  not  be 
considered. 

(b)  The  airpeed  must  return  to  within 
plus  or  minus  10  percent  of  the  original 
trim  speed  when  the  control  force  is 
slowly  released  at  any  speed  within  the 
speed  range  specified  in  paragraph  (a)  of 
this  section. 

(c)  The  stick  force  must  vary  with 
speed  so  that  any  substantial  speed 
change  results  in  a  stick  force  clearly 
perceptible  to  the  pilot 

SC23. 1 75    Demonstraton  of  Static 
Longitudinal  Stability 

Static  longitudinal  stability  must  be 
shown  as  follows: 

(a)  Climb.  The  stock  force  curve  must 
have  a  stable  slope,  at  speeds  between 
85  percent  and  115  percent  of  the  trim 
speed,  with — 

(1)  Flaps  retracted; 

(2)  Landing  gear  retracted; 

(3)  Maximum  continuous  thrust;  and 

(4)  The  airplane  trimmed  at  the  speed 
used  in  determining  the  climb 
performance  required  by  SC23.69(a). 
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h)  Cruise.  With  flaps  and  landing 
gear  retracted  and  the  airplane  in  trim 
with  thrust  for  level  flight  at 
representative  cruising  speeds  at  high 
and  low  altitudes,  including  speeds  up 
to  Vmo/Mmo.  as  appropriate,  except  that 
the  speed  need  not  exceed  Vh 

I  (1)  The  stick  force  curve  must  have  a 
stable  slope  at  all  speeds  within  a  range 
tnkt  is  the  greater  of  15  percent  of  the 
train  speed  plus  the  resulting  free  return 
speed  range,  or  40  knots  plus  the 
resulting  free  return  speed  range,  above 
and  below  the  trim  speed,  except  that 
the  slope  need  not  be  stable — 
'i)  At  speeds  less  than  1.3  Vsi;  and 
ii)  At  speeds  greater  than  Vfc/Mfc 
(c)  Landing.  The  stick  force  curve 
must  have  a  stable  slope  at  speeds 
between  1.1  Vsi  and  1.8  Vsi  with— 

1)  Flaps  in  the  landing  position(s); 

2)  Landing  gear  extended;  and 

3)  The  airplane  trimmed  at — 
i)  Vref,  or  the  minimum  trim  speed 

iiigher.  with  power  off;  and 
i«)  Vref  with  enough  thrust  to 
intain  a  3  degree  angle  of  descent. 

SC23. 1 77    Static  Directional  and 
Lateral  Stability 

(a)  The  static  directional  stability,  as 
sttbMm  by  the  tendency  to  recover  from 
a  acid  with  the  rudder  free,  must  be 
positive  for  any  landing  gear  and  flap 
position  appropriate  to  the  takeoff, 
climb,  cruise,  approach  and  landing 
configurations.  TTiis  must  be  shown   . 
with  symmetrical  thrust  up  to  maximum 
continuous  thrust  and  at  speeds  from 
1.2  V»i  up  to  maximum  allowable  speed 
for  the  condition  being  investigated.  The 
angle  of  sideslip  for  these  tests  must  be 
appropriate  to  the  type  of  airplane.  At 
lai^er  angles  of  sideslip  up  to  J^hat  at 
which  full  rudder  is  used  or  a  control 
fence  limit  in  §  SC23.143  is  reached, 
whichever  occurs  Erst,  and  at  speeds 
from  1.2  Vri  to  Vo  the  rubber  pedal  force 
must  not  reverse. 

(b)  The  static  lateral  stability,  as 
shown  by  the  tendency  to  raise  the  low 
wing  in  a  sideslip,  must  be  positive  for 
aU  landing  gear  and  flap  positions.  This 
must  be  showTi  with  symmetrical  power 
up  to  75  percent  maximum  continuous 
thrust  at  speeds  above  1.2  V^i  in  the 
takeoH'  configuration(s)  and  at  sp)eeds 
above  1.3  Vri  in  other  configurations,  up 
16  the  maximum  allowable  speed  for  the 
configuration  being  investigated,  in  the 
takeoff,  climb,  cruise,  and  approach 
configurations.  For  the  landing 
configuration,  the  power  must  be  up  to 
that  necessary  to  maintain  a  3  degree 
angle  of  descent  in  coordinated  flight. 
The  static  lateral  stability  must  not  be 
negative  at  1.2  V.i  in  the  takeoff 
configuration(s).  or  at  1.3  V.i  in  other 
configurations.  The  angle  of  sideslip  for 


these  tests  must  be  appropriate  to  the 
type  of  airplane  but  in  no  case  may  the 
constant  heading  sideslip  angle  to  be 
less  than  that  obtainable  with  a  10 
degree  bank,  or  if  less,  the  maximum 
bank  angle  obtainable  with  full  rudder 
deflection  or  150  pound  rudder  force. 

(cj  Paragraph  (b)  of  this  section  does 
not  apply  to  acrobatic  category  airplanes 
certificated  for  unUmited  inverted  flight.^ 

(d)  In  straight,  steady  sideslips  at  1.2 
V^i  for  any  landing  gear  and  flap 
positions  and  for  any  symmetrical  thrust 
conditions  up  to  50  percent  of 
maximum  continuous  thrust,  the  aileron 
and  rudder  control  movements  and 
forces  must  increase  steadily  (but  not 
necessarily  in  constant  proportion)  as 
the  angle  pf  sideslip  is  increased  up  to 
the  maximum  appropriate  to  the  tyf)e  of 
airplane.  At  larger  sidelslip  angles  up  to 
the  angle  at  which  full  rudder  or  aileron 
control  is  used  or  a  control  force  linut 
contained  in  SC23.143  is  obtained,  tlie 
aileron  and  rudder  control  movements 
and  forces  must  not  reverse  as  the  angle 
of  sideslip  is  increased.  Rapid  entry 
into,  or  recovery  horn,  a  maximum 
sideslip  considered  appropriate  for  the 
airplane  must  not  result  in 
uncontrollable  flight  characteristics. 

SC23. 1 8    Dynamic  Stability 

(a)  Any  short  period  oscillation  not 
including  combined  lateral-directional 
oscillations  occurring  between  the 
stalling  speed  and  the  maximum 
allowable  speed  appropriate  to  the 
configuration  of  the  airplane  must  be 
heavily  damped  with  the  primary 
control — 

(1)  free:  and 

(2)  in  a  fixed  position. 

(b)  Any  combined  lateral-directional 
oscillations  ("Dutch  roll")  occiuring 
between  the  stalling  speed  and  the 
maximum  allowable  speed  appropriate 
to  the  configuration  of  the  airplane  must 
be  damped  to  1/10  amplitude  in  7 
cycles  with  the  primary  controls — 

(1)  free;  and 

(2)  in  a  fixed  position. 

(c)  It  if  is  determined  that  the  function 
of  a  stability  augmentation  system, 
reference  23.672,  is  needed  to  meet  the 
flight  characteristic  requirements  of  this 
part,  the  primary  control  requirements 
of  paragraphs  (a)(2)  and  (b)(2)  of  this 
section  are  not  apphcable  to  the  tests 
needed  to  verify  the  acceptability  of  that 
system. 

(d)  During  the  conditions  as  specified 
in  SC23.175,  when  the  longitudinal 
control  force  required  to  maintain 
speeds  difiiering  from  the  trim  speed  by 
at  least  plus  and  minus  15  p>ercent  is 
suddenly  released,  the  response  of  the 
airplane  must  not  exhibit  any  dangerous 
characteristics  nor  be  excessive  in 


relation  to  the  magnitude  of  the  control 
force  released.  Any  long-period 
oscillation  of  flight  path,  phugoid 
oscillation,  that  results  must  not  be  so 
unstable  as  to  increase  the  pilot's 
workload  or  otherwise  endanger  the 
airplane. 

Stalls  I 

^SC23.201     Wings  Level  Stall 

(a)  It  must  be  possible  to  produce  and 
to  correct  roll  by  unreversed  use  of  the 
rolling  control  and  to  produce  and  to 
correct  yaw  by  unreversed  use  of  the 
directional  control,  up  to  the  time  the 
airplane  stalls. 

(b)  The  wings  level  stall 
characteristics  must  be  demonstrated  in 
flight  as  follows.  Starting  from  a  speed 
at  least  10  knots  above  the  stall  speed, 
the  elevator  control  must  be  pulled  back 
so  that  the  rate  of  speed  reduction  will 
not  exceed  one  knot  per  second  until  a 
stall  is  produced,  as  shown  by  either: 

(1)  an  uncontrollable  downward 
pitching  motion  of  the  airplane;  or 

(2)  the  control  reaching  the  stop. 

(c)  Normal  use  of  elevator  control  for 
recovery  is  allowed  after  the  downward 
pitching  motion  of  paragraph  (b)(1)  of  ' 
this  special  condition  has  unmistakably 
been  produced,  or  after  the  control  hasl 
been  held  against  the  stop  for  not  less 
than  the  longer  of  two  seconds  or  the 
time  employed  in  the  minimum  steady 
flight  speed  determination  of  SC23.49. 

(d)  During  the  entry  into  and  the 
recovery  from  the  maneuver,  it  must  be 
possible  to  prevent  more  than  15 
degrees  of  roll  or  yaw  by  the  normal  use 
of  controls. 

(e)  Compliance  with  the  requirements 
of  this  section  must  be  shown  under  the 
following  conditions: 

(1)  Wing  flaps:  Retracted,  hilly 
extended  and  each  intermediate 
operating  position: 

(2)  Landing  gear:  Retracted  and 
extended: 

(3)  Power:  Power  off  and  75  percent 
maximum  continuous  thrust.  If  the    ' 
thrust-to-weight  ratio  at  75  percent 
maximum  continuous  thrust  results  in 
extremely  nose-high  attitudes,  the  test 
may  be  accomplished  with  the  power 
required  for  level  fli^t  in  the  landing 
configuration  at  maximum  landing 
weight  and  a  speed  of  1.4  Vso.  but  the 
power  may  not  be  less  that  50  percent 
of  maximum  continuous  thrust. 

(4)  Trim:  The  airplane  trimmed  at  a 
speed  as  near  1.5  Vsi  as  practicable. 

SC23.203    Turning  Flight  and 
Accelerated  Turning  Stalls 

Turning  flight  and^ccelerated  turning 
stalls  must  be  demonstrated  in  tests  as 
follows: 
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(a)  Establish  and  maintain  a 
coordinated  turn  in  a  30  degree  bank. 
Reduce  speed  by  steadily  and 
progressively  tightening  the  turn  with 
the  elevator  until  the  airplane  is  stalled, 
as  defined  in  SC23.201(b).  The  rate  of 
sjjeed  reduction  must  be  constant, 

and — 

(1)  For  a  turning  flight  stall,  may  not 
exceed  one  knot  per  second;  and 

(2)  For  an  accelerated  turning  stall,  be 
3  to  5  knots  per  second  with  steadily 
increasing  normal  acceleration. 

(b)  After  the  airplane  has  stalled,  as 
defined  in  SC23.20l{b)  it  must  be 
possible  to  regain  wings  level  flight  by 
normal  use  of  the  flight  controls  but 
without  increasing  thrust  and  without — 

(1)  Excessive  loss  of  altitude; 

(2)  Undue  pitch  up; 

(3)  Uncontrollable  tendency  to  spin; 

(4)  Exceeding  a  bank  angle  of  60 
degrees  in  the  original  direction  of  the 
turn  or  30  degrees  in  the  opposite 
direction  in  the  case  of  turning  flight 
stalls; 

(5)  Exceeding  a  bank  angle  of  90 
degrees  in  the  original  direction  of  the 
turn  or  60  degrees  in  the  opposite 
direction  in  the  case  of  accelerated 
turning  stalls;  and 

(6)  Exceeding  the  maximum 
permissible  speed  or  allowable  limit 
load  factor. 

(c)  Compliance  with  the  requirements 
of  this  section  must  be  shou-n  under  the 
following  conditions: 

|1)  Wing  flaps:  Retracted,  fully 
extended  and  each  intermediate 
operating  position; 

(2)  Landing  gear:  Retracted  and 
extended; 

(3)  Power:  Power  off  and  75  percent 
maximum  continuous  thrust.  If  the 
thrust-to-weight  ratio  at  75  percent 
maximum  continuous  thrust  results  in 
extremely  nose-high  attitudes,  the  test 
may  be  accomplished  with  the  power 
required  for  level  flight  in  the  landing 
configuration  at  maximum  landing 
weight  and  a  speed  of  1.4  Vso.  but  the 
power  may  not  be  less  that  50  percent 
of  maximum  continuous  thrust; 

(4)  Trim:  The  airplane  trimmed  at  a 
speed  as  near  1.5  Vsi  as  practicable. 

SC23.207    Stall  Warning 

(a)  There  must  be  a  clear  and 
distinctive  stall  warning,  with  the  flaps 
and  landing  gear  in  any  normal 
position,  in  straight  and  turning  flight. 

(b)  The  stall  warning  may  be 
furnished  either  through  the  inherent 
aerodynamic  qualities  of  the  airplane  or 
by  a  device  that  will  give  clearly 
distinguishable  indications  under 
expected  conditions  of  flight.  However, 
a  visual  stall  warning  device  that 
requires  the  attention  of  the  crew  within 
the  cockpit  is  not  acceptable  by  itself. 


(c)  During  the  stall  tests  required  by 
.SC23.201(b)  and  SC:23.203(a)(l).  the  stall 

warning  must  begin  at  a  speed 
exceeding  the  stalling  speed  by  a  margin 
of  not  less  than  5  knots  and  must 
continue  until  the  stall  occurs. 

(d)  When  following  the  procedures  of 
SC23.1585.  the  stall  warning  must  not 
occur  during  a  takeoff  with  all  engines 
operating,  a  takeoff  continued  with  one 
engine  inoperative  or  during  an 
approach  to  landing. 

(e)  During  the  stall  tests  required  by 
SC23. 203(a)(2),  the  stall  warning  must 
begin  sufficiently  in  advance  of  the  stall 
for  the  stall  to  be  averted  by  pilot  action 
taken  after  the  stall  warning  first  occurs. 

(0  An  artificial  stall  warning  may  be 
mutable,  provided  that  it  is  armed 
automatically  during  takeoff  and  re- 
armed automatically  in  the  approach 
configuration. 

Ground  Handling  Characteristics 

SC23.231 
Control 


Longitudinal  Stability  and 


The  airplane  may  have  no 
uncontrollable  tendency  to  nose  over  in 
any  reasonably  expected  operating 
condition,  including  rebound  during 
landing  or  take-off.  Wheel  brakes  must 
operate  smoothly  and  may  not  induce 
any  undue  tendency  to  nose  over. 


SC23.233 
Control 


Directional  Stability  and 


(a)  A  90  degree  cross-component  of 
wind  velocity,  demonstrated  to  be  safe 
for  taxiing,  takeoff  and  landing  must  be 
established  and  must  be  not  less  than 
0.2  Vso 

(b)  The  airplane  must  be  satisfactorily 
controllable  in  power-off  landings  at 
normal  landing  speed,  without  using 
brakes  or  engine  thrust  to  maintain  a 
straight  path  until  the  speed  has 
decreased  to  at  least  50  percent  of  the 
speed  at  touchdown. 

(c)  The  airplane  must  have  adequate 
directional  control  during  taxiing. 

SC23.235 

Surfaces 


Operation  on  Unpaved 


The  airplane  must  be  demonstrated  to 
have  satisfactory  characteristics  and  the 
shock-absorbing  mechanism  must  not 
damage  the  structure  of  the  airplane 
when  the  airplane  is  taxied  on  the 
roughest  ground  that  may  reasonably  be 
expected  in  normal  operation  and  when 
takeoffs  and  landings  are  performed  on 
unpaved  runways  having  the  roughest 
surface  that  may  reasonably  be  expected 
in  normal  operation. 


Miscellaneous  Flight  Requirements 

SC23.251     Vibration  and  Buffeting 

There  must  be  no  vibration  or 
buffeting  severe  enough  to  result  in 
structural  damage  and  each  part  of  the 
airplane  must  be  free  ftt>m  excessive 
vibration,  under  any  appropriate  speed 
and  power  conditions  up  to  Vd/Md  In 
addition  there  must  be  no  bufieting  in 
any  normal  flight  condition  severe 
enough  to  interfere  with  the  satisfactory 
control  of  the  airplane  or  cause 
excessive  fatigue  to  the  flight  crew.  Stall 
warning  buffeting  within  these  limits  is 
allowable.  ^ 

SC23.253    High  Speed  Characteristics 

The  following  speed  increase  and 
recovery  characteristics  must  be  met — 

(a)  Operating  conditions  and 
characteristics  likely  to  cause 
inadvertent  speed  increases  (including 
upsets  in  pitch  and  roll)  must  be 
simulated  with  the  airplane  trimmed  at 
any  likely  speed  up  to  Vmo/Mmo-  These 
conditions  and  characteristics  include 
gust  upsets,  inadvertent  control 
movements,  low  stick  force  gradient  in 
relation  to  control  friction,  leveling  off 
from  climb  and  descent  from  Mach  limit 
to  airspeed  limit  altitude. 

(b)  Allowing  for  pilot  reaction  time 
after  occurrence  of  the  effective  inherent 
or  artificial  speed  warning  specified  in 
23.1303,  it  must  be  shown  that  the 
airplane  can  be  recovered  to  a  normal 
attitude  and  its  speed  reduced  to  Vmq/ 
Mmo  without — 

(1)  Exceptional  piloting  strength  or 
skill; 

(2)  Exceeding  VeA^d.  the  maximum 
speed  shown  under  SC23.251,  or  the 
structural  limitations;  or 

(3)  Buffeting  that  would  impair  the 
pilot's  abihty  to  read  the  instruments  or 
to  control  the  airplane  for  recovery. 

(c)  There  may  be  no  control  reversal 
about  any  axis  at  any  speed  up  to  the 
maximum  speed  shown  under 
SC23.251.  Any  reversal  of  elevator 
control  force  or  tendency  of  the  airplane 
to  pitch,  roll,  or  yaw  must  be  mild  and 
readily  controllable,  using  normal 
piloting  techniques. 

4.  Operating  Procedures  and   " 
Information  ' 

Instead  of  compliance  with  the 
sections  contained  in  subpart  G  of  part 
23.  the  following  sections  apply: 

'SC23.1501    General 

(a)  Each  operating  limitation  specified 
in  SC23.1505  through  SC23.1527  and 
other  limitations  and  information 
necessary  for  safe  operation  must  be 
established. 

(b)  The  operating  limitations  and 
other  information  necessary  for  safe 


operation  must  be  made  available  to  the 
crew  members  as  prescribed  in 
SC23.1541  through  SC23.1589. 

SC23. 1 505    Airspeed  Limitations 

The  maximum  operating  limit  speed 
(Vmc/Mmo  airspeed  or  Mach  number, 
whichever  is  critical  at  a  particular 
altitude)  must  be  established  as  a  speed 
that  may  not  be  deliberately  exceeded  in 
any  regime  of  flight  (climb,  cruise,  or 
descent)  unless  a  higher  speed  is 
authorized  for  flight  test  or  pilot  training 
operations.  Vmc/Mmg  must  be 
established  so  that  it  is  not  greater  than 
the  design  cruising  speed  Vc/Mc  and  so 
that  it  is  sufficiently  below  Vd/Md  and 
the  maximum  speed  shown  under 
SC23.251  to  make  it  highly  improbable 
that  the  latter  speeds  will  be 
inadvertently  exceeded  in  operations. 
The  speed  margin  between  Vmo/Mmo 
and  Vd/Md  or  the  maximum  speed 
shown  under  SC23.251  may  not  be  less 
than  the  speed  margin  established 
between  Vc/Mc  and  Vq/Md  under 
23.335(b),  or  the  speed  margin  found 
necessary  in  the  flight  tests  conducted 
under  SC23.253. 

SC23. 1 507    Operating  Maneuvering 
Sjieed 

■^he  maximum  operating  maneuvering 
sp  0ed  Vo  must  be  established  as  an 
operating  limitation,  where  Vo  must  not 
ba  greater  than  the  VsVn  established  in 
2:^.335(c). 

73.1511     Flap  Extended  Speed 

i]  The  flap  extended  speed  Vfe  must 
established  so  that  it  is — 
I)  Not  less  than  the  minimum  value 
/f  allowed  in  23.345(b);  and 
I)  Not  more  than  Vf  established 
Ser  23.345(a).  (c)  and  (d). 
i(b)  Additional  combinations  of  flap 
setting,  airspeed  and  engine  thrust  may 
be  established  if  the  structure  has  been 
proven  for  the  corresponding  design 
conditions. 

SC23.1513    Minimum  Control  Speed 

The  minimum  control  speed(s)  Vmc. 
determined  under  SC23. 149(b)  and  (c) 
must  be  established  as  an  operating 
limitation(s). 

SC23.1519    Weight  and  Center  of 
Gravity 

The  weight  and  center  of  gravity 
ranges,  determined  under  SC23.23  must 
be  established  as  operating  limitations. 

SC23.  J  521    Powerplant  Limitations 

(a)  General.  The  powerplant 
limitations  prescribed  in  this  section 
must  be  established  so  that  they  do  not 
exceed  the  corresponding  limits  for 
which  the  engines  are  type  certificated. 


In  addition,  other  powerplant 
limitations  used  in  determining 
comphance  with  this  part  must  be 
established. 

(b)  Takeoff  operation.  The  powerplant 
takeoff  operation  must  be  limited  by — 

(1)  The  maximum  rotational  speed 
(rpm); 

(2)  The  maximum  allowable  gas 
temperature; 

(3)  The  maximum  allowable  oil 
temperature;  and 

(4)  The  time  limit  for  the  use  of  the 
thrust  corresponding  to  the  limitations 
established  in  paragraphs  (1)  and  (2)  of 
tRis  special  condition. 

(c)  Continuous  operation.  The 
continuous  operation  must  be  limited 
by— 

(1)  The  maximum  rotational  speed 
(rpm): 

(2)  The  maximum  allowable  gas 
temperature;  and 

(3)  The  maximum  allowable  oil 
temperature. 

(d)  Fuel  designation.  The  fuel 
designation(s)  must  be  established  so 
that  it  is  not  less  than  that  required  for 
the  operation  of  the  engines  within  the 
limitations  in  paragraphs  (b)  and  (c)  of 
this  section. 

(e)  Ambient  temperature.  Ambient 
temperature  limitations  must  be 
established  as  the  msiximum  ambient 
atmospheric  temperature  at  which 
compliance  with  the  cooling  provisions 
of  23.1041  through  23.1045  is  shown. 

SC23.1523    Minimum  Flight  Crew 

The  minimum  flight  crew  must  be 
established  so  that  it  is  sufficient  for 
safe  operation  considering — 

(a)  The  workload  on  individual  crew 
members; 

(b)  The  accessibility  and  ease  of 
operation  of  necessary  controls  by  the 
appropriate  crew  member;  and 

(c)  The  kinds  of  operation  authorized 
under  SC23.1525. 

SC23.1525    Kinds  of  Operation 

The  kinds  of  operation  (such  as  VFR, 
IFR,  day  or  night)  and  the 
meteorological  conditions  (such  as 
icing)  to  which  the  operation  of  the 
airplane  is  limited  or  from  which  it  is 
prohibited,  must  be  established 
appropriate  to  the  installed  equipment. 

SC23.1527    Maximum  Operating 
Altitude 

(a)  The  maximum  altitude  up  to 
which  operation  is  allowed,  as  limited 
by  flight,  structural,  powerplant, 
functional,  or  equipment  characteristics, 
must  be  established. 

(b)  A  maximum  operating  altitude 
limitation  of  not  more  than  25,000  feet 
must  be  established  for  pressurized 


airplanes,  unless  compliance  with 
§  23.775(e)  is  shown. 

SC23.1529    Instructions  for  Continued 
Airworthiness 

The  applicant  must  prepare 
Instructions  for  Continued 
Airworthiness  in  accordance  with 
Appendix  G  that  are  acceptable  to  the 
FAA.  The  instructions  may  be 
incomplete  at  type  certification  if  a 
program  exists  to  ensure  their 
completion  prior  to  the  delivery  of  the 
first  airplane. 

Markings  and  Placards 

SC23.1541    General 


(a)  The  airplane  must  contain — 

(1)  The  markings  and  placards 
specified  in  §§  SC23.1545  through 
SC23.1567;and 

(2)  Any  additional  information, 
instrument  markings  and  placards 
required  for  the  safe  operation  if  it  has 
unusual  design,  operating,  or  handling 
characteristics. 

(b)  Each  marking  and  placard 
prescribed  in  paragraph  (a)  of  this 
section —  , 

(1)  Must  be  displayed  in  a 
conspicuous  place;  and 

(2)  May  not  be  easily  erased, 
disfigured  or  obscured. 

SC23. 1543    Instrument  Markings: 
General 

For  each  instrument— 

(a)  When  markings  are  on  the  cover 
glass  of  the  instrument,  there  must  be 
means  to  maintain  the  correct  alignment 
of  the  glass  cover  with  the  face  of  the 
dial; 

(b)  Each  arc  and  line  must  be  wide 
enough  and  located  to  be  clearly  visible 
to  the  pilot:  and 

(c)  All  related  instruments  must  be 
calibrated  in  compatible  units. 

SC23. 1545    Airspeed  Indicator 

Each  airspeed  indicator  must  be 
marked  as  follows — 

(a)  For  the  flap  operating  range,  a 
white  arc  with  the  lower  limit  at  Vso  at 
the  maximum  weight  and  the  upper 
limit  at  the  flaps  extended  speed  Vfe 
estabhshed  under  SC23.1511. 

(b)  A  maximum  allowable  airspeed 
indication  showing  the  variation  of 
Vmq/Mmo  with  altitude  or 
compressibility  limitations  (as 
appropriate),  or  a  radial  red  fine 
marking  for  Vmc/Mmo  must  be  made  at 
the  lowest  value  of  Vmo/Mmo 
established  for  any  altitude  up  the 
maximum  operating  altitude  for  the 
airplane. 
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*SC23. 1 54  7    Magnetic  Direction 
Indicator 

(a)  A  placard  meeting  the 
requirements  of  this  section  must  be 
installed  on  or  near  the  magnetic 
direction  indicator. 

(b)  The  placard  must  show  the 
calibration  of  the  instrument  in  level 
night  with  the  engines  operating. 

(c)  The  placard  must  state  whether  the 
calibration  was  made  with  radio 
receivers  on  or  off. 

(d)  Each  calibration  reading  must  be 
in  terms  of  magnetic  headings  in  not 
more  than  30  degree  increments. 

(e)  If  a  magnetic  non-stabilized 
direction  indicator  can  have  a  deviation 
of  more  than  10  degrees  caused  by  the 
operation  of  electrical  equipment,  the 
placard  must  state  whfch  electrical 
loads,  or  combination  of  loads,  would 
cause  a  deviation  of  more  than  10 
degrees  when  turned  on. 

SC23.1549    Powerplant  Instruments 

For  each  required  powerplant 
instrument,  as  appropriate  to  the  type  of 
instruments — 

(a)  Each  maximum  and  if  applicable, 
minimum  safe  operating  limit  must  be 
marked  with  a  red  radial  or  a  red  line; , 

(b)  Each  normal  operating  range  must 
be  marked  with  a  green  arc  or  green  line 
not  extending  beyond  the  maximum  and 
minimum  safe  limits; 

(c)  Each  takeoff  and  precautionary 
range  must  be  marked  with  a  yellow  arc 
or  a  yellow  line;  and 

(d)  Each  engine  range  that  is  restricted 
because  of  excessive  vibration  stresses 
must  be  marked  with  red  arcs  or  red 
lines. 

'SC23.1551    Oil  Quantity  Indicator 

Each  oil  quantity  indicator  must  be 
marked  in  sufficient  increments  to 
indicate  readily  and  accurately  the 
quantity  of  oil. 

SC23. 1 553    Fuel  Quantity  Indicator 

A  red  radial  line  must  be  marked  on 
each  indicator  at  the  calibrated  zero 
reading,  as  specified  in  23.1337(b)(1). 

SC23. 1 555    Control  Markings 

(a)  Each  cockpit  control,  other  than 
primary  flight  controls  and  simple  push- 
button type  starter  switches,  must  be 
plainly  marked  as  to  its  function  and 
method  of  operation. 

(b)  Each  secondary  control  must  be 
suitably  marked. 

(c)  For  powerplant  fuel  controls — 

(1)  Each  fuel  tank  selector  control 
must  be  marked  to  indicate  the  position 
corresponding  to  each  tank  and  to  each 
existing  crossfeed  position; 

(2)  If  safe  operation  requires  the  use 
of  any  tanks  in  a  specific  sequence,  that 


sequence  must  be  marked  on  or  near  the 
selector  for  those  tanks; 

(3)  The  conditions  under  which  the 
full  amount  of  usable  fuel  in  any 
restricted  usage  fuel  tank  can  safely  be 
used  must  be  stated  on  a  placard 
adjacent  to  the  selector  valve  for  the 
tank;  and 

(4)  Each  valve  control  must  be  marked 
to  indicate  the  position  corresponding 
to  each  engine  controlled. 

(d)  Usable  fiiel  capacity  must  be 
marked  as  follows — 

(1)  The  usable  fuel  capacity  available 
at  each  selector  control  position  must  be 
indicated  near  the  selector  control. 

(e)  For  accessory,  auxiliary  and 
emergency  controls — 

(1)  The  landing  gear  indicator 
required  by  23.729  must  be  marked  so 
that  the  pilot  can,  at  any  time,  ascertain 
that  the  wheels  are  secured  in  the 
extreme  positions;  and 

(2)  Each  emergency  control  must  be 
red  and  must  be  marked  as  to  method 
of  operation.  No  control  other  than  an 
emergency  control  shall  be  this  color. 

SC23. 1557    Miscellaneous  Markings 
and  Placards 

(a)  Baggage  and  cargo  compartments 
and  ballast  location.  Each  baggage  and 
cargo  compartment,  and  each  ballast 
location,  must  have  a  placard  stating 
any  limitations  on  contents,  including 
weight,  that  are  necessary  under  the 
loading  requirements. 

(b)  Fuel  and  oil  filler  openings.  The 
following  apply — 

(1)  Fuel  filler  openings  must  be 
marked  at  or  near  the  filler  cover  with — 

(i)  The  words  "Jet  Fuel";  and 
(ii)  The  permissible  fuel  designations, 
or  references  to  the  Airplane  Flight 
Manual  (AFM)  for  permissible  fuel 
designations. 

(iii)  For  pressure  fueling  systems,  the 
maximum  permissible  fueling  supply 
pressure  and  the  maximum  permissible 
defueling  pressure. 

(2)  Oil  filler  openings  must  be  marked 
at  or  near  the  filler  cover  with — 

(i)  The  word  "Oil";  and 

(ii)  The  permissible  oil  designation,  or 
references  to  the  Airplane  Flight  Manual 
(AFM)  for  permissible  oil  designations. 

(c)  Emergency  exit  placards.  Each 
placard  and  operating  control  for  each 
emergency  exit  must  be  red.  A  placard 
must  be  near  each  emergency  exit 
control  and  must  clearly  indicate  the 
location  of  that  exit  and  its  method  of 
operation. 

(d)  The  system  voltage  of  each  dir^ 
current  installation  must  be  clearly 
marked  adjacent  to  its  external  power 
connection. 


SC23. 1 559    Operating  Limitations 
Placard 

(a)  There  must  be  a  placard  in  clear 
view  of  the  pilot  stating — 

(1)  That  the  airplane  must  be  operated 
in  accordance  with  the  approved  Flight 
Manual;  and 

(2)  The  certificated  category  to  which 
the  placards  apply. 

(b)  There  must  be  a  placard  in  clear 
view  of  the  pilot  that  specifies  the  kind 
of  operations  to  which  the  operation  of 
the  airplane  is  limited  or  firom  which  it 
is  prohibited  under  SC23.1525. 

'SC23.1561    Safety  Equipment 

(a)  Safety  equipment  must  be  plainly 
marked  as  to  method  of  operation. 

(b)  Stowage  provisions  for  required 
safety  equipment  must  be  marked  for 
the  benefit  of  occupants. 

SC23. 1 563    Airspeed  Placards 

There  must  be  an  airspeed  placard  in 
clear  view  of  the  pilot  and' as  close  as 
practicable  to  the  airspeed  indicator. 
This  placard  must  list — 

(a)  The  design  maneuvering  speed, 
Vo;  and 

(b)  The  maximum  landing  gear 
operating  speed  Vu); 

(c)  The  maximum  value  of  the 
minimum  control  speed  Vmc  (one- 
engine  inoperative)  determined  under 
SC23.149  (b)  and  (c). 

SC23. 1567    Flight  Maneuver  Placard 

There  must  be  a  placard  in  clear  view 
of  the  pilot — 

(a)  Listing  the  control  actions  for 
recovery  fi-om  spinning  maneuvers;  and 

(b)  Stating  that  recovery  must  be 
initiated  when  spiral  characteristics 
appear,  or  after  not  more  than  six  turns 
or  not  more  than  any  greater  number  of 
turns  for  which  the  airplane  has  been 
certificated. 

Airplane  Flight  Manual 

SC23.1581    General 

(a)  An  FAA-Approved  Airplane  Flight 
Manual  must  be  furnished  with  each 
airplane  and  it  must  contain  the 
following — 

(1)  Information  required  by  SC23.1583 
through  SC23.1589. 

(2)  Other  information  that  is  necessary 
for  safe  operation  because  of  design, 
operating  or  handling  characteristics. 

(3)  Further  information  necessary  to 
comply  with  the  relevant  operating 
rules. 

(b)  Each  part  of  the  Airplane  Flight 
Manual  containing  information 
prescribed  in  SC23.1583  through 
SC23.1589  must  be  approved, 
segregated,  identified  and  clearly 
distinguished  from  each  unapproved 
part  of  the  Airplane  Flight  Manual^ 


<;)  The  units  used  in  the  Airplane 
Flight  Manual  must  be  the  same  as  those 
marked  on  the  appropriate  instruments 
and  placards. 

(d)  All  Airplane  Flight  Manual 
opjerational  airspeeds  must,  unless 
otherwise  stated,  be  presented  as 
indicated  airspeeds. 

(e)  Provisions  must  be  made  for 
stttwing  the  Airplane  Flight  Manual  in 
a  suitable  fixed  container  which  is 
readily  accessible  to  the  pilot. 

f)  Each  Airplane  Flight  Manual  must 
coitain  a  means  for  recording  the 
incorporation  of  revisions  and/or 
amendments. 

SC  f  J.  1 563    Operating  Limitations 

The  Airplane  Flight  Manual  must 
contain  operating  limitations 
dedermined  under  the  applicable 
regulations,  including  the  following — 

la)  Airspeed  limitations. 

(1)  Information  necessary  for  the 
marking  of  the  airspeed  limits  on  the 
indicator  as  required  in  SC23.1545,  and 
the  significance  of  each  of  those  limits 
arwl  of  the  color  coding  used  on  the 
indicator. 

[2)  The  speeds  Vmc.  Vq.  Vua  and  Vlo 
and  their  significance. 

(b)  Powerplant  limitations. 

(1)  Limitations  required  by 
SC23.1521. 

(2)  Explanation  of  the  limitations 
marking  the  instruments  required  by 
SC23.1549  through  SC23.1553. 

rt)  Weight. 

li)  The  maximum  weight;  and 
12)  The  maximum  landing  weight,  if 
the  design  landing  weight  selected  by 
the  applicant  is  less  than  the  maximum 
weight. 

(3)  The  maximum  takeoff  weight  for 
each  airport  altitude  and  ambient 
temperature  within  the  range  selected 
by  the  applicant  not  exceeding  the 
weight  at  which  the  airplane  complies 
with  the  climb  requirements  of  SC23.63. 

(4)  The  maximum  landing  weight  for 
each  airport  altitude  and  ambient 
temperature  within  the  range  selected 
by  the  applicant  not  exceeding  the 
weight  at  which  the  airplane  complies 
with  the  climb  requirements  of 
SC23.63(b)(2). 

(5)  The  maximum  zero  fuel  weight, 
where  relevant. 

(d)  Center  of  gravity.  The  established 
center  of  gravity  limits. 

(e)  Maneuvers.  The  following 
authorized  maneuvers,  appropriate 
airspeed  limitations,  and  unauthorized 
maneuvers,  as  prescribed  in  this  section. 

(1)  A  list  of  approved  acrobatic  flight 
maneuvers  demonstrated  in  the  type 
flight  tests,  together  with  recommended 
entry  speeds  and  any  other  associated 
limitations. 


(2)  Spin  recovery  procedure 
established  to  show  compliance  with 
SC23. 151(d). 

(f)  Maneuve  load  factor.  The  positive 
and  negative  limit  load  factors  in  g's. 

(g)  Minimum  flight  crew.  The  number 
and  functions  of  the  minimum  flight 
crew  determined  under  SC23.1523. 

(h)  Kinds  of  operation.  A  list  of  the 
kinds  of  operation  to  which  the  airplane 
is  limited  or  from  which  it  is  prohibited 
under  SC23.1525,  and  also  a  list  of 
installed  equipment  that  affects  any 
operating  limitation  and  identification 
as  to  the  equipment's  required 
operational  status  for  the  kinds  of 
operation  for  which  approval  has  been 
granted. 

(i)  Maximum  operating  altitude.  The 
maximum  altitude  established  under 
SC23.1527. 

(j)  Allowable  lateral  fuel  loading.  The 
maximum  allowable  lateral  fuel  loading 
differential,  if  less  than  the  maximum 
possible. 

(k)  Baggage  and  cargo  loading.  The 
following  information  for  each  baggage 
and  cargo  compartment  or  zone — 

(1)  The  maximum  allowable  load;  and 

(2)  The  maximum  Intensity  of 
loading. 

(1)  Systems.  Any  limitations  on  the 
use  of  airplane  systems  and  equipment. 

(m)  Ambient  temperatures.  Where 
appropriate,  maximum  and  minimum 
ambient  air  temperatures  for  operation. 

(n)  Smoking.  Any  restrictions  on 
smoking  in  the  airplane. 

(o)  Types  of  surface.  A  statement  of 
the  types  of  surface  on  which  operations 
may  be  conducted  must  be  provided. 

SC23. 1 585    Operating  Procedures 

Information  concerning  normal, 
abnormal  (if  applicable)  and  emergency 
procedures  and  other  pertinent 
information  necessary  for  safe  operation 
and  the  achievement  of  the  scheduled 
performance,  must  be  furnished, 
including — 

(a)  An  explanation  of  significant  or 
unusual  flight  or  ground  handling 
characteristics. 

(b)  The  maximum  demonstrated 
values  of  crosswind  for  take-off  and 
landing  and  procedures  and  information 
pertinent  to  operations  in  crosswinds. 

(c)  Procedures,  speeds  and 
configuration(s)  for  making  a  normal 
takeoff  in  accordance  with  SC23.51  and 
SC23.53  and  the  subsequent  climb  in 
accordance  with  SC23.65  and  SC23.69. 

(d)  Procedures  for  abandoning  a 
takeoff  due  to  engine  failure  or  other 
cause. 

(e)  A  recommended  speed  for  flight  in 
rough  air.  This  speed  must  be  chosen  to 
protect  against  the  occurrence,  as  a 
result  of  gusts,  of  structural  damage  to 


the  aii-plane  and  loss  of  control  (e.g. 
stalling). 

(fl  Procedures,  speeds  and 
configuration(s)  for  making  a  normal 
approach  and  landing  in  accordance 
with  SC23.73  and  SC23.75  and  a 
transition  to  the  balked  landing 
condition. 

(g)  Procedures  for  restarting  any 
engine  in  flight,  including  the  effects  of 
altitude. 

(h)  Procedures  and  speeds  for 
continuing  a  take-off  following  engine 
failure  and  the  conditions  under  which 
takeoff  can  safely  be  continued,  or  a 
warning  against  attempting  to  continue 
the  takeoff. 

(i)  Procedures,  speeds  and 
configurations  for  continuing  a  climb 
following  engine  failure,  after  take-off  in 
accordance  with  SC23.67  and  en  route 
in  accordance  with  SC23.69. 

(j)  Procedures,  speeds  and 
configuration(s)  for  making  an  approach 
and  landing  with  one  engine 
inoperative. 

(k)  Procedures,  speeds  and 
configuration(s)  for  making  a  balked 
landing  with  one  engine  inoperative  and 
the  conditions  under  which  a  balked 
landing  can  safely  be  performed  or  a 
warning  against  attempting  a  balked 
landing. 

(1)  The  VssE  determined  in  SC23.149. 

(m)  Information  identifying  each 
operating  condition  in  which  the  fuel 
system  independence  prescribed  in 
§  23.953  is  necessary  for  safety  must  be 
furnished,  together  with  instructions  for 
placing  the  fuel  system  in  a 
configuration  used  to  show  compliance 
with  that  section. 

(n)  For  each  airplane  showing 
compliance  with  23.1353(g)(2)  or  (g)(3), 
the  operating  procedures  for 
disconnecting  the  battery  from  its 
charging  source  must  be  furnished. 

(o)  Information  on  the  total  quantity 
of  usable  fuel  for  each  fuel  tank  and  the 
effect  on  the  unusable  fuel  quantity  as 
a  result  of  a  failure  of  any  pump,  must 
be  furnished. 

(p)  Procedures  for  the  safe  operation 
of  the  airplane's  systems  and 
equipment,  both  in  normal  use  and  in 
the  event  of  malfunction,  must  be 
furnished. 

SC23. 1587    Performance  Information 

Unless  otherwise  prescribed,  the 
following  information  must  be 
furnished  over  the  altityde  and 
temperature  ranges  required  by 
SC23.45(b)— 

(a)  The  stalling  speeds  Vio.  and  V,i 
with  the  landing  gear  and  wing  flaps 
retracted,  determined  at  maximum 
weight  under  SC23.49  and  the  effect  on 
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thes^  stalling  speeds  of  angles  of  bank 
up  to  60  degrees. 

(b)  The  takeoff  distance,  determined 
under  SC23.53  and  the  type  of  ranway 
surface  for  which  it  is  valid. 

(c)  The  steady  rate  and  gradient  of 
climb  with  all  engines  operating, 
determined  under  SC23'69(a). 

(d)  The  landing  distance,  determined 
under  SC23.75  and  the  type  of  runway 
surface  for  which  it  is  valid. 

(e)  The  effect  on  takeo^  and  landing 
distances  of  operation  on  other  than 
smooth  hard  surfaces,  when  dry. 
determined  under  SC23.45(g). 

(f)  The  effect  on  takeofl^and  landing 
distances  of  runway  slope  and  50 
percent  of  the  headwind  component  and 
150  percent  of  the  tailwind  component. 

(g)  The  steady  rate  and  gradient  of 
climb/descent  with  one  engine 
inoperative,  determined  under 
SC23.69(b). 

(h)  The  steady  gradient  of  climb/ 
descent,  determined  under  SC23.66. 

SC23. 1589    Loading  Information 

The  following  loading  information 
must  be  furnished — 

(a)  The  weight  and  location  of  each 
item  of  equipment  that  can  easily  be 
removed,  relocated,  or  replaced  and  that 
is  installed  when  the  airplane  was 
weighed  under  SC23.25. 

(b)  Appropriate  loading  instructions 
for  each  possible  loading  condition 
between  the  maximum  and  minimum 
weights  established  under  SC23.25,  to 
facilitate  the  center  of  gravity  remaining 
within  the  limits  established  under 
SC23.23. 

5.  Effects  of  Contamination  of  Natural 
Laminar  Flow  Airfoils 

In  the  absence  of  specific 
requirements  for  airfoil  contamination, 
airplane  airfoil  designs  that  have  airfoil 
pressure  gradient  characteristics  and 
smooth  aerodynamic  surfaces  that  may 
be  capable  of  supporting  natural  laminar 
flow  must  comply  with  the  following: 

(a)  It  must  be  shown  by  tests,  or 
analysis  supported  by  tests,  that  the 
airplane  complies  with  the  requirements 
of  SC23.141  through  SC23.253  and 
special  condition  4  with  any  airfoil 
contamination  that  would  normally  be 
encountered  in  service  and  that  would 
cause  significant  adverse  effect  on  the 
handling  qualities  of  the  airplanes 
resulting  &om  the  loss  of  laminar  flow. 

(b)  Significant  performance 
degradations  identified  as  resulting  from 
the  loss  of  laminar  flow  must  be 
provided  as  part  of  the  information 
required  by  special  condition  4. 


Issued  in  Kansas  City.  Missouri  on 
September  13, 1993. 
John  Tigue. 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
|FR  Doc.  93-24954  Filed  tO-a-93;  8:45  am] 
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14CFRPart39 

[Docket  No.  91-CE-87-AD] 

Airworthiness  Directives:  de  KaviHand 
DHC-6  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
80-13-11  R2,  which  currently  requires 
repetitively  inspecting  the  elevator,  flap, 
aileron,  and  rudder  control  rods  for 
cracks  on  certain  de  Havilland  DHC-6 
series  airplanes,  replacing  any  cracJced 
rod,  and  installing  rod  sleeves.  The 
Federal  Aviation  Administration's 
policy  on  aging  conmiuter-class  aircraft 
is  to  eliminate  or,  in  certain  instances, 
reduce  the  number  of  repetitions  of 
certain  short-interval  inspections  when 
improved  parts  or  modifications  are 
available.  The  proposed  action  would 
require  the  incmporation  of  a 
modification  that  would  reduce  the 
need  for  the  number  of  re[>etitions  of  the 
inspections  currently  required  by  AD 
80-13-11  R2.  The  actions  specified  in 
the  proposed  AD  are  intended  to 
prevent  cracking  of  these  control  rods, 
which  could  result  in  loss  of  control  of 
the  airplane. 

DATES:  Comments  must  be  received  on 
or  before  December  17. 1993. 
ADDRESSES:  Submit  comments  on  the 
proposal  in  triplicate  to  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
91-CE-87-AD,  room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  holidays 
excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  de 
Havilland,  Inc..  123  Garratt  Boulevard, 
Downsv^ew,  Ontario,  Canada,  M3K  1Y5. 
This  information  also  may  be  examined 
at  the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Hjelm,  Aerospace  Engineer,  FAA,  New 
York  Aircraft  Certification  Office.  181 
South  Franklin  Avenue,  room  202. 
Valley  Stream,  New  York  11581; 
Telephone  (516)  791-6220. 


SUPPt^MENTARY  INFORMATION: 
Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  prof>osed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  Invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  91-CE-a7-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  91-CE-87-AD,  room 
1558,  601  E.  12th  Street,  Kansas  Qty. 
Missouri  64106. 

Discussion 

The  FAA  has  determined  that  reliance 
on  critical  repetitive  inspections  on 
aging  commuter-class  airplanes  carries 
an  unnecessary  safety  risk  when  a 
design  change  exists  that  could 
eliminate  or.  in  certain  instances, 
reduce  the  number  of  repetitions  of 
those  critical  inspections.  In 
determining  what  inspections  are 
critical,  the  FAA  considers  (1)  the  safety 
consequences  of  the  airplane  if  the 
known  problem  is  not  detected  by  the 
inspection;  (2)  the  reliability  of  the 
inspection  such  as  the  probability  of  not 
detecting  the  known  problem;  (3) 
whether  the  inspection  area  Is  difficult 
to  access;  and  (4)  the  possibility  of 
damage  to  an  adjacent  structure  as  a 
result  of  the  problem. 
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1  hese  factors  have  led  the  FAA  to 

iblish  an  aging  commuter-class 
aircraft  policy  that  requires 
incorporating  a  known  design  change 
w|ien  it  could  replace  or,  in  certain 
instances,  reduce  the  number  of 
repetitions  of  a  critical  inspection.  With 
this  policy  in  mind,  the  FAA  recently 
cojiiducted  a  review  of  existing  AD's  that 
apjply  to  de  Havilland  DHC-6  series 
ai^tlanes.  Assisting  the  FAA  in  this 
renew  were  (1)  Transport  Canada, 
which  is  the  airworthiness  authority  for 
Csinada;  (2)  de  Havilland.  Inc.;  (3)  the 
Regional  Airlines  Association  (RAA); 
and  (4)  several  U.S.  and  foreign 
operators  of  the  affected  airplanes. 

From  this  review,  the  FAA  has 
identified  AD  80-13-11  R2. 
Amendment  39-4703.  as  one  that 
should  be  superseded  with  a  new  AD 
thfit  would  require  a  modification  and 
reduction  of  the  number  of  repetitions 
of  the  short-interval  and  critical 
inspections.  AD  80-13-11  R2  currently 
requires  repetitively  inspecting  the 
elevator,  flap,  aileron,  and  rudder 
control  rods  for  cracks  on  certain  de 
Havilland  DHC-6  series  airplanes, 
replacing  any  cracked  rod,  and 
installing  rod  sleeves.  These  actions  are 
required  to  be  accomplished  in 
accordance  with  de  Havilland  Service 
Bulletin  (SB)  No.  6/390,  Revision  A. 
dated  June  9,  1980. 

De  Havilland  has  issued  SB  No.  6/ 
502.  dated  March  24,  1989.  which 
spJEJcifies  procedures  for  replacing 
elevator,  Hap,  aileron,  and  rudder 
control  rods  and  elevator  trim  and 
eli^vator/flap  interconnect  control  rods 
or|  Certain  de  Havilland  DHC-6  series 
airplanes.  In  addition,  de  Havilland  has 
.'■evised  SB  6/390  to  the  Revision  E  level, 
witijch  clarifies  the  inspection 
procedures  of  these  control  rods  on  the 
afjacted  airplanes. 

Ifis  a  result  of  the  previously 
dijcussed  AD  review.  Transport  Canada 
ccnsiders  the  modification  referenced  in 
de  ^aviiland  SB  No.  6/502,  dated  March 
24,  1989,  as  mandatory  and  has  issued 
Trihsport  Canada  AD  CF-80-03R2. 
dj^fed  October  18,  1991,  in  order  to 
as$ure  the  continued  airworthiness  of 
thise  airplanes  in  Canada. 

■JPhis  airplane  model  is  manufactured 
in  iCanada  and  is  type  certificated  for 
opoiation  in  the  United  States  undecthe 
provisions  of  Section  2 1.29  of  the 
Fcfieral  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airuorthiness  agreement.  Transport 
Canada  has  kept  the  FAA  informed  of 
the  situation  described  above. 

Based  on  its  aging  commuter-class 
aircraft  policy  and  after  reviewing  all 
available  information  including  that 


received  from  Transport  Canada,  the 
♦  FAA  has  determined  that  AD  action 
should  be  taken  to  reduce  the  number 
of  repetitions  of  the  short-interval  and 
critical  inspections  required  by  AD  80- 
13-11  R2  and  to  prevent  failure  of  the 
elevator,  flap,  aileron,  and  rudder 
control  rods  caused  by  cracking,  which 
could  result  in  loss  of  control  of  the 
airplane. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  de  Havilland  DHC-  6 
series  airplanes  of  the  same  type  design, 
the  proposed  AD  would  supersede  AD 
80-13-11  R2  with  a  new  AD  that  would 
(1)  require  replacing  elevator,  flap, 
aileron,  and  rudder  control  rods  and 
elevator  trim  and  elevator  flap/ 
interconnect  control  rods  with 
improved  parts;  and  (2)  retain  the 
aileron  controWod  inspections  currently 
required  by  AD  80-13-11  R2,  but 
reduce  the  number  of  repetitions  of 
these  inspections.  The  proposed 
replacement  would  be  accomplished  in 
accordance  with  de  Havillanc^SB  No.  6/ 
502,  dated  March  24,  1989;  arid  the 
proposed  inspections  would  be 
accomplished  in  accordance  with  de 
Havilland  SB  No.  6/390.  Revision  E. 
dated  December  20. 1991. 

The  FAA  estimates  that  169  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD.  that  it  would  take 
approximately  20  workhours  (4 
workhours/  inspection  and  16 
workhours/replacement)  per  airplane  to 
accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  cost 
approximately  $15,600  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  cf  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $2,822,300. 

AD  80-13-11  R2.  which  would  be 
superseded  by  the  proposed  action, 
currently  requires  inspecting  these 
control  rod  assemblies  for  cracks  at 
inter\'als  of  800  hours  time-in-service 
(TIS).  but  requires  removing  the  rod 
assemblies,  inspecting  with  a  10-power 
glass,  and  then  reinstalling  the 
assemblies.  These  inspections  take 
approximately  32  workhours  at  an 
average  cost  of  $55  per  hour; 
approximately  $1,760  per  airplane  or 
$297,440  for  the  entire  fleet.  The 
inspection  procedures  of  the  proposed 
AD  would  be  less  costly  and  less 
frequent  than  those  required  by  AD  80- 
13-11  R2. 

With  the  above  figures  in  mind 
including  the  costs  for  the  modification 
proposed  by  this  action,  the  proposed 
AD  would  cost  an  additional  $14,940 
per  airplane  over  that  already  required 
by  AD  80-13-11  R2,  or  a  total 
additional  fleet  cost  of  $2,524,860. 


These  figures  do  not  account  for  the 
recurring  costs  through  the  repetitive 
inspection  requirement  of  AD  80-13-11 
R2  and  the  proposed  AD.  The  proposed 
AD  would  only  require  repetitive 
inspections  every  2.400  hours  TIS  after 
the  control  rod  assembly  is  replaced, 
where  AD  80-13-11  R2  currently 
requires  repetitive  inspections  every  890 
hours  TIS. 

The  intent  of  the  FAA's  aging 
commuter  airplane  program  is  to  ensure 
safe  operation  of  commuter-class 
airplanes  that  are  in  commercial  service 
without  adversely  impacting  private 
operators.  Of  the  approximately  169 
airplanes  in  the  U.S.  registry  that  would 
be  affected  by  the  proposed  AD,  the 
FAA  has  determined  that  approximately 
50  percent  are  operated  in  scheduled 
passenger  service  by  14  different 
operators.  A  significant  number  of  the 
remaining  50  percent  are  operated  in 
other  forms  of  air  transportation  such  as 
air  cargo  and  air  taxi. 

The  proposed  AD  allows  500  hours 
time-in-service  (TIS)  before  mandatory 
accomplishment  of  the  design 
modification.  The  average  utilization  of 
the  fleet  for  those  airplanes  in 
commercial  commuter  service  is 
approximately  25  to  50  hours  TIS  per 
week.  Based  on  these  figures,  operators 
of  commuter-class  airplanes  involved  in 
commercial  operation  would  have  to 
accomplish  the  proposed  modification 
within  2  to  5  calendar  months  after  the 
proposed  AD  would  become  effective. 
Based  on  these  scheduled  operation 
figures,  repetitive  inspections  for  the 
proposed  AD  for  operators  who  had 
accomplished  the  modification  would 
be  required  approximately  every  1  to  2 
calendar  years.  For  private  owners,  who 
typically  operate  between  100  to  200 
hours  TIS  per  year,  this  would  allow  2 
to  5  calendar  years  before  the  proposed 
modification  would  be  mandatory. 
Based  on  these  nonscheduled  operation 
figures,  repetitive  inspections  for  the 
proposed  AD  for  operators  who  had 
accomplished  the  modification  would 
be  required  approximately  every  12  to 
24  calendar  years. 

The  incremental  costs  of  the  proposed 
AD  would  depend  on  the  remaining 
sen'ice  life  of  a  DHC-6  and  its 
utilization,  i.e.,  the  number  of  hours  TIS 
per  year.  The  proposed  AD  would 
provide  a  cost  savings  over  that  already 
required  to  most  owner/operators  of  de 
Havilland  DHC-6  airplanes.  The 
following  examines  the  incremental 
costs  to  owners  of  de  Havilland 
DHC-6  series  airplanes  with  remaining 
service  lives  of  10.  20,  and  30  years  if 
the  airplanes  are  utilized  between  100 
and  2.500  hours  TIS  annually. 
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The  proposed  AD  would  provide  a 
cost  savings  at  a  service  life  of  10  years 
for  operators  utilizing  their  airplanes 
less  than  135  hours  TIS  or  more  than 
1 .000  hours  TIS  annually,  and  would 
provide  a  cost  savings  at  service  lives  of 
20  and  30  years  f(»'  all  de  Havilland 
DHC-6  series  airplanes,  regardless  of 
airplane  usage.  The  savings  resulting 
from  the  less  frequent  inspections  more 
than  offset  the  costs  of  replacing  the 
control  rods.  The  cost  savings  would  be 
at  least  S2300  at  an  average  20-year 
remaining  service  life  and  utilizing  a  7 
percent  interest  rate.  For  a  30- year 
remaining  service  life,  the  operator 
should  realize  a  cost  savings  of  at  least 
$6,000  (with  a  7  percent  interest  rate). 

De  Havilland  DHC-6  series  airplanes 
that  are  utilized  between  135  and  1.000 
hours  TIS  annually  may  not  see  a  cost 
savings  when  replacing  the  control  rods 
based  upon  a  10-year  remaining  service 
life.  Before  issuing  this  notice  of 
proposed  rulemalting.  the  FAA  took  into 
account  that  the  costs  of  replacing  the 
rods  could  be  greater  than  the  savings 
from  the  insp>ections  required  by  the 
proposed  AD  for  these  airplanes 
utilizing  their  airplanes  within  this 
ranj^e. 

Tne  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  G)ngress  to 
ensure  that  small  entities  are  not 
unneces-sarily  or  disproportionally 
burdened  by  government  regulations. 
The  RFA  requires  government  agencies 
to  determine  whether  rules  would  have 
•  "significant  economic  impact  on  a 
substantial  number  of  small  entities," 
and,  in  cases  where  they  would, 
conduct  a  Regulatory  Flexibility 
Anal3rsis  in  which  artematives  to  the 
rule  are  considered.  FAA  Order 
210O.14A,  Regulatory  Flexibility  Criteria 
and  Guidance,  outlines  FAA  procedures 
and  criteria  for  complying  with  the 
RFA.  Small  entities  are  deBned  as  small 
businesses  and  small  not-for-profit 
organizations  that  are  independently 
owned  and  operated  or  airports 
operated  by  small  governmental 
Jurisdictions.  A  "substantial  number"  is 
defined  as  a  number  that  is  not  less  than 
11  and  that  is  more  than  one-third  of  the 
small  entities  subject  to  the  proposed 
rule,  or  any  number  of  small  entities 
subject  to  the  rule  which  is  substantial 
in  the  judgment  of  the  rulemaking 
official.  A  "significant  economic 
impact"  is  defined  as  an  annualized  net 
compHance  cost,  adjusted  for  inflation, 
which  is  greater  than  a  threshold  cost 
level  for  defined  entity  types.  FAA 
Order  2100.14A  sets  the  size  threshold 
for  small  entities  operating  aircraft  for 
hire  at  9  aircraft  owned  and  annualized 
cost  threshold  at  $65,300  for  scheduled 
operators  and  S4,600  for  unscheduled 


operators  (expressed  in  second  quarter 
1993  dollars). 

The  169  U.S.-registered  airplanes 
a^'ected  by  the  proposed  AD  are  owned 
according  to  the  following  breakdown: 
13  by  individuals,  8  by  U.S.  government 
agencies,  and  148  by  businesses  or  not- 
for-profit  enterprises.  Of  the  148 
entities,  one  owns  26  airplanes,  one 
owns  11  airplanes,  nineteen  own 
between  2  and  9  airplanes,  and  fifty 
own  1  airplane  each. 

The  FAA  cannot  determine  the  sizes 
of  all  the  148  owner  entities  nor  the 
relative  significance  of  the  costs  or  cost 
savings  estimated  above.  However,  more 
than  one-third  of  these  entities  operate 
their  de  Havilland  DHC-6  series 
airplanes  in  scheduled  service. 
According  to  statistics  obtained  by  the 
FAA.  these  airplane  operators  in 
scheduled  service  utilize  their  airplanes 
an  average  of  1,383  hours  TIS  annually, 
and  general  aviation  operators  utilize 
their  airplanes  an  an^erage  of  700  hours 
TIS  annually.  These  figures  may  have  a 
standard  of  error  of  14.4  percent  and  the 
general  aviation  average  may  iix^ide 
some  airplanes  in  commuter  service. 
The  FAA  cannot  reasonably  estimate  the 
distribution  of  these  hours  among  the  de 
Havilland  DHC-6  fleet. 

Because  of  these  uncertainties,  no  cost 
thresholds  for  significant  economic 
impact  can  be  reasonably  determined. 
The  FAA  solicits  comments  concerning 
the  impact  of  this  proposed  AD  on  small 
entity  o%vner8  of  auected  airplanes. 
Based  on  the  possibibty  that  this 
proposed  AD  coiild  have  a  significant 
impact  on  a  substantial  numbier  of  small 
entities,  the  FAA  conducted  a  regulatory 
flexibility  analysis.  A  copy  of  this 
analysis  may  be  obtainea  by  contacting 
the  Rules  Docket  at  the  location 
provided  under  the  caption 
"ADDRESSES". 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenmient.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  significant  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979)  because  of 
substantial  public  interest;  and.  (3)  if 
promulgated,  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  FAA  has 


conducted  an  Initial  Regulatory 
Flexibility  Determination  and  Analysis 
and  has  considered  alternatives  to  this 
proposal  that  could  minimize  the 
impact  on  small  entities,  A  copy  of  this 
analysis  may  be  obtaiaed  by  contacting 
the  Rules  Docket  at  the  location 
provided  und»  the  caption 
"ADDRESSES".  After  carehil 
consideration,  the  FAA  has  determined 
that  the  proposed  action  is  the  best 
course  to  achieve  the  safety  objective  of 
returning  the  airplane  to  its  original 
certification  level  of  safety.  Ahemative 
actions  and  views  are  solicited  from 
interested  persons  and  will  be 
considered  by  the  FAA  in  the 
development  of  the  final  rule. 

List  of  Subjects  in  14  CFK  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows:       ^ 

PART  3»-AIRWORTHtNESS 
DIRECTTVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  VS.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

39.13    IAinend*4I 

2.  Section  39.13  is  amended  by 
removing  AD  80-13-11  R2,  Amendment 
39-4703.  and  by  adding  the  followirvg 
new  AD: 

de  Havilland:  Docket  Na  91-C£-87-AO. 
Supersedes  AD  80-13-11  R2. 
Amendment  39—4703. 

Apphcabihty:  Models  DHC-6-1,  DHC-«- 
100.  DHC-6-200,  and  miC-e-300  airplanes 
(all  serial  numbers),  certificated  hi  any 
category. 

Compliance:  Required  as  indicated,  unless 
already  acxxtmplisbed. 

To  prevent  loss  of  control  oi  the  airplane 
caused  by  cracked  elevator,  flap,  aileron,  and 
rudder  control  rods,  accomplish  the 
following: 

(a)  Within  the  next  500  hours  time-in- 
service  (TIS)  after  the  effisctive  date  of  this 
AD,  replace  all  2024-T3  or  2024-T81 
elevator,  flap,  aileron,  and  rudder  control 
rods  and  elevator  trim  and  elevator/flap 
Interconnect  control  rods  with  6061-T6 
control  rods  as  specified  in  and  in 
accordance  with  the  ACCOMPLISHMENT 
INSTRUCnONS  section  of  de  Havilland 
Service  Bulletin  (SB)  No.  6/502,  dated  March 
24. 1969. 

Note  1:  The  specific  part  numbers  of  the 
2024-T3  or  2024-T81  control  and 


Federal  Register  /  Vol.  58.  No.  195  /  Tuesday.  October  12.  1993  /  Proposed  Rules 


interconnect  control  rods  and  their  6061-T6 
replacement  part  numbers  are  contained  in 
de  Havilland  SB  No.  6/502.  dated  March  24. 

'If 

Kb)  Within  2.400  hours  TIS  after  the 

replacement  required  by  paragraph  (a)  of  this 
AD.  and  thereafter  at  intervals  not  to  exceed 
2,400  hours  TIS,  inspect  all  elevator,  flap, 
aileron,  and  rudder  control  rods  and  elevator 
trim  and  elevator/flap  interconnect  control 
rods  for  cracks  in  accordance  with  the 
ApCOMPLISHMENT  INSTRUCTIONS 
S€«ion  of  de  Havilland  SB  No.  6/390. 
R^?ision  E.  dated  December  20. 1991.  Prior 
to;  further  flight,  replace  any  cracked  rod  with 
a  new  6061-T6  rod  as  specified  in  and  in 
aooordance  with  the  ACXX)MPLISHMENT 
I.NSTRUCnONS  section  of  de  Havilland  SB 
No,  6/502.  dated  March  24. 1989. 

(c)  Special  flight  permits  may  be  issued  in 
acxx)rdance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
adoomplished. 

j(d)  An  alternative  method  of  compliance  or 
a<jHistment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  New  York  Aircraft 
Certification  Office,  181  Franklin  Avenue, 
room  202.  Valley  Stream,  New  York  11581. 
T|*  request  shall  be  forwarded  through  an 
fAJa  Maintenance  Inspector,  who  may  add 
cdijiments  and  then  send  it  to  the  Manager. 
NtW  York  Aircraft  Certification  Office. 

Note  2:  Information  concerning  the 
ewslence  of  approved  alternative  methods  of 
ccmpliance  with  this  AD.  if  any,  may  be 
obtained  firom  the  New  York  Aircraft 
Certification  Office. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  de  Havilland.  Inc.. 
123  Carratt  Boulevard,  Downsview.  Ontario, 
Canada.  M3K  1Y5;  or  may  examine  these 
documents  at  the  FAA,  Central  Region,  Office 
of  die  Assistant  Chief  Counsel,  room  1558, 
601  E.  12th  Street,  Kansas  City.  Missouri 
64106. 

in  This  amendment  supersedes  AD  80-13- 
li  R2.  Amendment  39-4703. 

Issued  in  Kansas  City.  Missouri,  on 
October  5.  1993. 
|ohn  E.  Tigue. 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Senice. 
[PR  Doc.  93-24916  Filed  10-8-93;  8:45  am] 
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14CFRPart39 

(Docket  No.  93-NM-1 1 2-AD] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10  Series  Airplanes 
and  Model  KC-10A  (Military)  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 


directive  (AD),  applicable  to  all 
McDonnell  Douglas  Model  DC-10  series 
airplanes  and  Model  KC-lOA  (military) 
airplanes,  that  currently  requires  certain 
structural  modifications  and 
inspections.  This  action  would  require 
additional  structural  modifications  and 
inspections.  This  proposal  is  prompted 
by  an  evaluation  by  the  Model  DC-10 
Task  Group,  which  identified  additional 
modifications  for  mandatory  action.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  degradation  in 
the  structural  capabilities  of  the  affected 
airplanes.  This  action  also  reflects  the 
FAA's  decision  that  long  term 
continued  operational  safety  should  be 
assured  by  actual  modification  of  the 
airframe,  where  feasible,  rather  than 
only  repetitive  inspections  for  known 
service  problems. 

DATES:  Comments  must  be  received  by 
December  7. 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  93-NM- 
112-AD.  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
hohdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771.  Long  Beach.  California 
90801-1771.  Attention:  Business  Unit 
Manager.  Technical  Publications — 
Technical  Administrative  Support.  Cl- 
L5B.  This  information  may  be  examined 
at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton.  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street.  Long  Beach. 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Moreland,  Aerospace 
Engineer.  Airframe  Branch.  ANM-121L. 
FAA.  Transport  Airplane  Directorate. 
Los  Angeles  Aircraft  Certification 
Office.  3229  East  Spring  Street.  Long 
Beach,  California  90806-2425; 
telephone  (310)  988-5238;  fax  (310) 
988-5210. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argvunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 


sp^fied  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-112-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-112-AD.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  June  4,  1990.  the  FAA  issued  AD 
90-16-04,  Amendment  39-6613  (55  FR 
31816,  August  6,  1990),  to  require 
certain  structural  modifications  and 
inspections  of  McDonnell  Douglas 
Model  DC-10  series  airplanes  and 
Model  KC-lOA  (military)  airplanes. 
That  action  was  prompted  by  reports  of 
incidents  involving  fatigue  cracking  and 
corrosion  in  transport  category  airplanes 
that  are  approaching  or  have  exceeded 
their  economic  design  goal.  These 
incidents  have  jeopardized  the 
airworthiness  of  the  affected  airplanes. 
The  requirements  of  that  AD  are 
intended  to  prevent  degradation  in  the 
structural  capabilities  of  the  affected 
airplanes. 

Since  the  issuance  of  that  AD,  the 
McDonnell  Douglas  DC-10/KC-lOA 
Model  Task  Group,  comprised  of 
representatives  from  Model  DC-IO/KC- 
lOA  operators,  the  manufacturer,  and 
the  FAA.  has  completed  its  review  of 
certain  revised  service  bulletins  that  are 
applicable  to  aging  Model  DC-10  series 
airplanes  and  Model  KC-lOA  (military) 
airplanes.  The  Task  Group  has 
recommended  these  service  bulletin 
revisions  for  mandatory  modification 
and  inspection  in  order  to  reduce  the 
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potential  for  major  structural  failure  of 
ihose  airplanes. 

Consequently.  McDonnell  Douglas 
has  issued  Revision  B  to  Report  No. 
KIDC  K1571,  "DC-IO/KC-IO  Aging 
Aircraft  Service  Action  Requirements 
Document,"  dated  March  24.  199.1. 
which  reflects  the  Working  Group's 
proposal  and  incorporates  the  revised 
service  bulletins  discussed  previously. 
The  FAA  has  reviewed  and  approved 
that  document.  The  document 
references  the  following  service 
bulletins: 

1.  Two  service  bulletins  that  describe 
modifications  of  the  power  plant; 

2.  Six  service  bulletins  that  describe 
inspections  and  modifications  of  the 
wings; 

3.  Two  service  bulletins  that  describe 
inspections  and  modiHcations  of  the 
horizontal  stabilizer; 

4.  Ten  service  bulletins  that  describe 
inspections  and  modifications  of  the 
nacelles/pylons; 

5.  Nine  service  bulletins  that  describe 
inspections  and  modifications  of  the 
fuselage; 

6.  Two  service  bulletins  that  describe 
inspections  and  modifications  of  the 
landing  gear:  and 

7.  Two  service  bulletins  that  describe 
ice  and  rain  protection  inspections  and 
modifications. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  .same 
type  design,  the  proposed  AD  would 
supersede  AD  90-16-04  to  require 
additional  structural  modifications  and 
inspections.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  McDonnell  Douglas 
document  described  previously. 

There  are  approximately  426  Model 
DC-10  series  airplanes  and  Model  KC- 
lOA  (military)  airplanes  of  the  affected 
design  in  the  worldwide  fleet. 

The  F.AA  estimates  that  194  airplanes 
of  U.S.  registry  were  originally  affected 
by  AD  90-16-04.  The  requirements  of 
that  AD  were  estimated  to  take 
approximately  360  work  hours  to 
accomplish,  at  a  current  average  labor 
rate  of  $55  per  work  hour.  The  cost  for 
required  modification  kits  was 
estimated  to  be  $9,600  per  airplane. 
Based  on  these  figures,  the  FAA 
estimated  that  the  total  cost  impact  of 
AD  90-16-04  on  U.S.  operators  would 
be  $5,703,600,  or  $29,400  per  airplane, 
over  the  initial  4-year  time  period. 
(These  figures  do  not  include  the  cost  of 
dowmtime,  planning,  set-up, 
familiarization,  or  tool  acquisition.) 

The  FAA  estimates  that  a  total  of  269 
airplanes  of  U.S.  registry  would  be 
affected  by  the  new  requirements 
specified  in  this  proposed  AD.  This 


increase  in  the  number  of  affected 
airplanes  is  due  to  various  reasons, 
including  transfer  of  ownership  and  the 
fact  that  additional  airplanes  have 
accumulated  time-in-service  since  the 
issuance  of  AD  90-16-04  and  have  now 
reached  the  threshold  for  modification/ 
inspection.  The  new  additional 
requirements  proposed  by  this  AD 
action  would  take  approximately  796 
additional  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$55  per  work  hour  Required  parts 
would  cost  an  additional  $101,900  per 
airplane.  Based  on  these  figures,  the 
total  additional  cost  impact  of  this 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $39,187,920,  or 
$145,680  per  airplane,  over  a  4-year 
time  period.  (These  figures  do  not 
include  the  cost  of  downtime,  planning, 
set-up,  familiarization,  and  tool 
acquisition). 

The  figures  discussed  above  assume 
that  no  operator  has  yet  accomplished 
the  currently  required  or  the  newly 
proposed  requirements  of  this  AD 
action;  however,  the  FAA  has  been 
advised  that  many  of  the  affected 
airplanes  have  previously  accomplished 
various  modifications  that  would  be 
required  by  this  AD. 

Additional  airplanes  will  be  affected 
as  they  accumulate  time-in-ser\ice  and 
reach  the  threshold  for  modification/ 
inspection. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Exet:vjtive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action" 
under  E.xecutive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draff 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11  89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6613  (55  FR 
31816,  August  6, 1990),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

McDonnell  Douglas:  Docket  93-NM-n2- 
AD.  Supersedes  AD  90-16-04. 
Amendment  39-6613. 

Applicability:  All  Model  DC-10-10.  -lOF. 
-15.  -30.  -30F,  -40,  and  -40F  series 
airplanes  and  Model  KC-lOA  (military) 
airplanes;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  1:  Paragraphs  (a)  and  (c)  of  this  AD 
restate  the  requirements  for  an  initial 
inspection  and  the  repetitive  inspections 
contained  in  paragraphs  A.  and  C  of  AD  90- 
16-04.  Therefore,  for  operators  who  have 
previously  accomplished  at  least  the  initial 
inspection  in  accordance  with  AD  90-16-04, 
paragraphs  (a)  and  (c)  of  this  AD  require  thai 
the  next  scheduled  inspection  be  performed 
within  the  specified  repetitive  inspection 
interval  after  the  last  inspection  performed  in 
accordance  with  paragraphs  A.  and  C.  of  AD 
90-16-04. 

Note  2:  Paragraphs  (b)  and  (d)  of  this  AD 
restate  the  modification  requirements  of 
paragraphs  B.  and  D.  of  AD  90-16-04.  As 
allowed  by  the  phrase,  "unless  accomplished 
previously,"  if  the  requirements  of 
paragraphs  B.  and  D.  of  AD  90-16-04  haye 
been  accomplished  previously,  paragraphs 
(b)  and  (d)  of  this  AD  do  not  require  that  they 
be  repeated. 

To  prevent  structural  failure,  accomplish 
the  following: 

(a)  For  service  bulletins  other  than  those 
identified  in  paragraph  (c)  of  this  AD.  within 
the  threshold  for  inspections  specified  in  the 
service  bulletins  listed  in  Table  2.1  of 
McDonnell  Douglas  Report  No.  MDC-K1571, 
"DC-10/KC-lO  Aging  Aircraft  Service  Action 
Requirements  Document,"  Revision  A.  dated 
February  28, 1990  (hereafter  referred  to  as  the 
"SARD.  Revision  A '),  or  Revision  B,  dated 
March  24,  1993  (hereafter  referred  to  as  the 
"SARD.  Revision  B").  or  within  one 
repetitive  inspection  period  specified  in 
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tho^  ser\ice  bulletins  after  September  10. 
1990  (the  effective  date  of  AD  90-1&-04. 
Amendment  39-6613).  whichever  occurs 
later,  inspect  for  cracks  in  accordance  with 
those  service  bulletins.  Ref)eat  these 
inspections  thereafter  at  the  intervals 
specified  in  the  service  bulletins  listed  in 
Table  2.1  of  the  SARD.  Revision  A  or 
Refision  B. 

(k)  If  any  crack  is  found  as  a  result  of  any 
inspection,  prior  to  further  flight,  either 
accnmplish  the  terminating  modification  in 
acdordance  with  the  applicable  service 
bulletin,  or  repair  in  accordance  with  a 
mekbod  approved  by  the  Manager,  Los 
Angples  Aircraft  Certification  Office  (AGO), 
FAjA.  Transport  Airplane  Directorate. 

hJote  3:  Detection  of  any  discrepancies 
otbar  than  cracking  necessitates  appropriate 
collective  action  in  accordance  with  the 
provisions  of  Part  43  of  the  Federal  Aviation 
Regulations  (FAR). 

(h  Modification  in  accordance  with 
pan^raph  (b)  of  this  AD  terminates  the 
individual  inspection  requirements  of  the 
applicable  service  bulletin. 

(\t)  For  service  bulletins  other  than  those 
ideintified  in  paragraph  (c)  of  this  AD.  prior 
to  reaching  the  incorporation  thresholds 
lisimd  in  the  SARD.  Revision  A  or  Revision 
B.  pr  prior  to  four  years  after  September  10. 
1990.  whichever  occurs  later,  accomplish  the 
strtictural  modifications  specified  in  the 
serK-ice  bulletins  listed  under  "S/B  No.  Rev." 
in  Table  2.1  of  the  SARD.  Revision  A  or 
Revision  B. 

ijlbte  4:  The  service  bulletin  revision  levels 
listed  under  "Recommended  Modification" 
in  iTable  2.1  of  the  SARD,  Revision  B.  are 
acceptable  revisions  for  modifications 
accomplished  prior  to  September  10. 1990. 

Note  5;  The  modifications  required  by  this 
paragraph  do  not  terminate  the  inspection 
recjuirements  of  any  other  AD  unless  that  AD 
specifies  that  any  such  modification 
constitutes  terminating  action  for  the 
insjpection  requirements. 

(c)  For  McDonnell  Douglas  Service 
Bulletins  A30-37.  30-38.  53-16.  53-19.  53- 
25.  54-11.  54-27.  54-33.  55-2.  and  57-7. 
listed  in  Table  2.1  of  the  SARD.  Revision  A: 
and  for  McDonnell  Douglas  Service  Bulletins 
A30-37.  30-38.  53-16.  53-19.  53-25.  54-11. 
54-27.  55-2.  and  57-7.  listed  in  Table  2.1  of 
the  SARD.  Revision  B:  Within  the  threshold 
for  inspections  listed  under  "S/B  Change 
Required"  in  Table  2.1  of  the  SARD.  Revision 
A  or  Revision  B,  or  within  one  repetitive 
inspection  jjeriod  specified  under  "S/B 
Change  Required"  in  Table  2.1  of  the  SARD. 
Revision  A  or  Revision  B.  after  September  10. 
1990.  whichever  occurs  later,  inspect  for 
cracks  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  Office  (ACQ).  FAA, 
Transport  Airplane  Directorate.  Repeat  these 
inspections  thereafter  at  the  intervals 
specified  under  "S/B  Change  Required"  in 
Table  2.1  of  the  SARD.  Revision  A  or 
Revision  B. 

(1)  If  any  crack  is  found  during  any 
inspection,  prior  to  further  flight,  either 
accomplish  the  terminating  modification  in 
accordance  with  the  applicable  service 
bulletin,  or  repair  in  accordance  with  a 


mfethod  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA.  Transport  Airplane  Directorate. 
(2)  Modification  in  accordance  with 
paragraph  (d)  of  this  AD  terminates  the 
individual  inspection  requirements  of  the 
applicable  service  bulletin. 

(d)  Prior  to  four  years  after  September  10. 
1990.  accomplish  the  structural 
modifications  stipulated  in  the  service 
bulletins  specified  in  paragraph  (c)  of  this 
AD. 

(e)  Within  the  threshold  for  inspections 
specified  in  the  service  bulletins  listed  in 
Table  2.2  of  the  SARD.  Revision  B.  or  within 
one  repetitive  inspection  period  specified  in 
those  service  bulletins  after  the  effective  date 
of  this  AD.  whichever  occurs  later,  inspect 
for  cracks  in  accordance  with  those  service 
bulletins.  Rejjeat  these  inspections  thereafter 
at  the  intervals  specified  in  the  service 
bulletins  listed  in  Table  2.2  of  the  SARD. 
Revision  B. 

(1)  If  any  crack  is  found  during  any 
inspection,  prior  to  further  flight,  either 
accomplish  the  terminating  modification  in 
accordance  with  the  applicable  service 
bulletin,  or  repair  in  accordance  with  a 
method  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA.  Transport  Airplane  Directorate. 

(2)  Modification  in  accordance  with 
paragraph  (f)  of  this  AD  terminates  the 
individual  inspection  requirements  of  the 
applicable  service  bulletin. 

(f)  Mor  to  reaching  the  incorpKjration 
thresholds  listed  in  the  SARD.  Revision  B.  or 
within  four  years  after  the  effective  date  of 
this  AD.  whichever  occurs  later,  accomplish 
the  structural  modifications  sj>ecified  in  the 
service  bulletins  listed  in  Table  2.2  of  the 
SARD.  Revision  B. 

Note  6:  The  service  bulletin  revision  levels 
listed  under  "Recommended  Modification" 
in  Table  2.2  of  the  SARD.  Revision  B.  are 
acceptable  revisions  for  modifications 
accomplished  prior  to  the  effective  date  of 
this  AD. 

Note  7:  The  modifications  required  by  this 
paragraph  do  not  terminate  the  inspection 
requirements  of  any  other  AD  unless  that  AD 
specifies  that  any  such  modification 
constitutes  terminating  action  for  the 
inspection  requirements. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA.  Transjxjrt  Airpleme  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Managec  Los  Angeles  ACO. 

Note  8:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 


Issued  in  Renton.  Washington,  on  October 
5. 1993. 

Suzanne  Stevens. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(PR  Doc.  93-24918  Filed  10-«-93;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  5.  25. 170. 171.  and  174 

[Docket  No.  92N-0181I 

RIN  0905-AD86  , 

Food  Additives;  Threshold  of 
Regulation  for  Substances  Used  in 
Food-Contact  Articles 

AGENCY:  Food  and  Drug  Administration. 
HHS. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Food  and  Drjg 
Administration  (FDA)  is  proposing  to 
establish  a  process  for  determining 
when  the  likelihood  or  extent  of 
migration  to  food  of  a  substance  used  in 
a  food-contact  article  is  so  trivial  as  not 
to  require  regulation  of  the  substance  as 
a  food  additive;  Under  this  process, 
information  about  the  proposed  use  of  a 
substance  will  undergo  an  abbreviated 
review  by  FDA,  as  opposed  to  the 
extensive  review  and  formal  issuance  of 
a  regulation  normally  required  for  food 
additives.  In  this  document.  FDA  is 
proposing  the  criteria  that  it  will  use  as 
part  of  this  review  in  deciding  whether 
to  regulate  the  use  of  a  substance  as  a 
food  additive,  as  well  as  identifying  the 
types  of  data  that  it  will  need  to  make 
this  determination. 

DATES:  Written  comments  by  December 
13.  1993. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Farklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  J.  Machuga.  Center  for  Food        , 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration. 
200  C  St.  SVV..  Washington,  DC  20204, 
202-254-9528. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  | 

In  1958.  Congress  amended  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  to  require  premarket  approval 
of  food  additives  (sections  201(s). 
402(a)(2)(C),  and  409  (21  U.S.C.  321(s), 
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342(a)(2)|C),  and  348)).  A  "food 
additive,"  as  defined  in  section  201(s)  of 
the  act,  is: 

*   *  *  any  substance  the  intended  use  of 
which  resuhs  or  may  reasonably  be  expected 
to  result,  directly  or  indirectly,  in  its 
becoming  a  component  or  otherwise  affecting 
the  characteristics  of  any  food  (including  any 
substance  intended  for  use  in  producing, 
manufacturing,  packing,  processing, 
preparing,  treating,  packaging,  transporting, 
or  holding  food,  •  *  *),  if  such  substance  is 
not  generally  recognized,  among  experts 
qualified  by  scientific  training  or  experience 
to  evaluate  its  safety,  as  having  been 
adequately  shown  through  scientific 
procedures  *  •   *  to  be  safe  under  the 
conditions  of  its  intended  use  *   *   *. 

Under  section  409(8)  of  the  act,  the 
use  of  a  food  additive  is  deemed  unsafe 
unless  it  either  confonns  to  the  terms  of 
a  regulation  pi^scribing  its  use  or  to  an 
exemption  for  investigational  use. 
Consequently,  the  safety  of  the 
substance  under  its  intended  conditions 
of  use  must  be  demonstrated,  and  a  food 
additive  regulation  issued,  before  the 
substance  can  be  used  in  food.  Petitions 
submitted  to  establish  that  a  use  of  a 
food  additive  is  safe  ordinarily  contain 
or  reference  data  from  to.xicological 
studies  that  demonstrate  to  a  reasonable 
certainty  that  there  will  be  no  harm 
resulting  from  the  specific  use  of  the 
subject  additive.  In  this  regard,  petitions 
must  include  information  that  will 
enable  FDA  to  estimate  the  dietary 
concentration  resulting  from  the 
intended  use  of  the  substance.  They  also 
address  the  potential  for  an 
environmental  impact  resulting  from  the 
manufacture,  use,  and  disposal  of  the 
proposed  food  additive. 

A  strict  interpretation  of  the 
definition  of  "food  additive"  would 
make  all  substances  that  migrate,  or  may 
be  expected  to  migrate,  from  food- 
contact  materials  into  food  subject  to 
premarket  approval  as  food  additives. 
However,  agency  personnel,  in  response 
to  inquiries  from  manufacturers  of  food- 
contact  articles,  have  stated  that  certain 
specific  uses  of  substances  in  food- 
contact  materials  did  not  require 
regulation  under  the  food  additive 
provisions.  Based  on  these  responses, 
food  additive  petitions  have  not  been 
submitted  for  use  of  substances  that 
were  expected  to  result  in  very  low 
levels  of  migration  and  that  did  not  raise 
any  safety  concerns.  However,  this 
system  has  never  been  formalized. 

In  addition  to  submitting  requests  for 
exemptions  from  the  food  additive 
regulations  for  specific  uses  of  specific 
substances,  representatives  of  the  food- 
packaging  and  food-processing 
industries  have  suggested  that  FDA 
establish  a  threshold  of  regulation 


policy  for  such  substances.  For  example, 
the  Society  of  Plastics  Industries 
submitted  a  citizen  petition  (Docket  No. 
77-0122)  requesting  that  FDA  modify 
§  170.3(e)  (21  CFR  170.3(e)).  the 
regulation  that  defines  "food  additive." 
so  that  the  use  of  a  substance  that  does 
not  result  in  detectable  levels  of 
migration  into  food-simulating  solvents 
(using  validated  analytical  methods 
sensitive  to  at  least  50  parts  per  billion 
(ppb))  would  be  exempt  from  regulation 
as  a  food  additive  unless  there  was 
scientific  evidence  to  indicate  that  the 
substance  presents  a  significant  risk  of 
harm  to  human  health.  However,  FDA 
has  been  reluctant  to  adopt  these  or  any 
other  proposals  in  the  absence  of  data 
clearly  showing  that  substances  present 
in  the  daily  diet  at  concentrations  at  or 
below  the  proposed  threshold  level 
would  not  pose  safety  concerns. 

A  Federal  court  also  has  addressed 
the  issue  of  whether  the  use  of  a  food- 
contact  material  involving  insignificant 
migration  into  food  can  be  exempted 
from  the  food  additive  regulations.  In 
Monsanto  v.  Kennedy,  613  F.  2d  947 
(D.C.  Cir.  1979)),  the  Monsanto  Co. 
contended  that  no  migration  of 
acrylonitrile  copolymer  resulted  from 
the  use  of  their  beverage  bottles  that 
contained  the  substance,  and  that, 
therefore,  the  bottles  did  not  have  to  be 
regulated  as  food  additives.  In  its 
decision,  the  court  stated  that  the 
Commissioner  of  Food  and  Drugs  may 
determine  that  the  level  of  migration 
into  food  of  a  particular  substance  is  so 
negligible  as  to  present  no  public  health 
concerns  and,  in  such  cases,  may 
decline  to  define  the  substance  as  a  food 
additive  even  though  it  comes  within 
the  strictly  literal  terms  of  the  statutory 
definition  of  a  food  additive  (see  613  F. 
2d  at  955).  The  court  also  stated  that  the 
Commissioner  has  the  discretion  to 
decline  to  exercise  this  exemption 
authority  (id.  at  956). 

The  agency  recognizes  that, 
historically,  a  number  of  companies 
have  made  their  own  determination  that 
a  particular  substance  effectively  does 
not  migrate  to  food  and  thus  is  not  a 
food  additive  under  its  conditions  of 
use.  They  have  marketed  the  products 
without  recourse  to  the  regulatory 
process.  Nothing  in  the  regulatory 
scheme  presented  in  this  proposed  rule 
would  prevent  a  company  from  making 
its  own  determination  that  a  particular 
use  of  a  substance  does  not  meet  the 
definition  of  a  food  additive.  However, 
as  always,  the  company  makes  such  a 
determination  at  its  own  risk.  If  the 
agency  learns  of  the  use  of  a  substance 
from,  for  example,  a  competitor  and 
reaches  a  different  conclusion  than  the 
company,  the  agency  may  take 


regulatory  action  against  the  substance 
as  an  unsafe  food  additive  or  against  the 
company  that  makes  the  substance  for 
introducing  an  adulterated  food  into 
interstate  commerce.  Therefore,  in  cases 
where  it  is  not  clear  whether  the  use  of 
a  food-contact  article  would  meet  the 
food  additive  definition.  FDA 
recommends  that  manufacturers  seek  a 
determination  under  the  procedures  that 
FDA  is  proposing  to  avoid  the 
possibility  of  regulatory  action. 

II.  Need  for  a  Threshold  of  Regulation 
for  Substances  Used  in  Food-Contact 
Articles 

The  existing  informal  practice  of 
determining  by  letter  when  a  petition  is 
needed  for  a  particular  use  of  a 
substance  presents  several  problems. 
While  agency  personnel  have  been 
issuing  these  letters  over  the  past  three 
decades,  the  analytical  methods  used  to 
detect  migration  into  food  from  indirect 
food  additives,  such  as  packaging 
materials,  have  become  capable  of 
detecting  and  measuring  much  smaller 
quantities.  As  a  result,  many  of  the  food- 
contact  uses  for  which  no  migration  into 
food  was  detectable  using  older 
analytical  methodologies,  may  now  be 
shown  to  result  in  measurable  levels  of 
migration.  Therefore,  the  basis  for  some 
letters  issued  for  use  of  a  food-contact 
material  showing  "no  detectable 
migration"  may  no  longer  be  valid.  This 
practice,  however,  provides  no 
mechanism  by  which  the  informal 
opinions  rendered  by  agency  employees 
can  be  updated  to  reflect  scientific 
developments. 

A  second  problem  with  these  opinion 
letters  is  that  scientific  laws  of  diffusion 
predict  that  any  two  substances  that  are 
in  contact  with  one  another  will  tend  to 
diffuse  into  each  other  (Ref.  1).  As  a 
result,  even  if  migration  cannot  be 
detected,  it  is  still  likely  to  be  occurring 
at  some  level  below  the  detection  limit. 
Therefore,  one  could  argue  that  all  food- 
contact  uses  may  reasonably  be 
expected  to  result  in  migration  of  the 
food-contact  material  into  food. 

A  third  problem  with  the  current 
practice  is  that  because  the  criteria  for 
data  needed  to  evaluate  such  requests 
have  never  been  published,  the  quality 
of  the  requests  submitted  to  FDA  for 
review  varies  considerably.  In  many 
cases,  the  original  submission  does  not 
contain  adequate  data,  and  FDA  has  to 
request  additional  data  to  complete  the 
review.  As  a  result,  many  of  these 
requests  for  informal  opinions  have  to 
be  reviewed  several  times.  These 
multiple  reviews  compete  for  the 
resources  necessary  to  review  food 
additive  petitions. 
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FDA  believes  that  the  regulation 
proposed  in  this  document  for 
determining  when  the  likelihood/extent 
of  migration  of  a  substance  from  a  food- 
contact  article  is  so  trivial  as  not  to 
require  regulation  as  a  food  additive 
offers  the  following  advantages  over  the 
curtent  practice: 

1,  It  will  establish  a  specific  dietary 
conjuentration  level  as  the  threshold  of 
regijilation  for  substances  used  in  food- 
conkect  articles.  As  a  result,  there  will 
be  ^  uniform  standard  for  ail 
determinations  as  opposed  to  a  "no 
detectable  migration"  standard,  which 
depjends  on  the  detection  limits  of 
analytical  methods.  Because  the 
toxicological  effect  of  a  substance  is 
directly  related  to  its  concentration  in 
the  diet,  evaluation  of  the  dietary 
concentration  resulting  from  the  use  of 
a  substance  is  more  appropriate  for 
assessing  potential  health  risk  than  an 
evaluation  that  is  limited  either  to  the 
level  of  migration  or  to  whether  a 
migrating  substance  can  be  detected. 

Under  the  proposed  regulation,  the 
fact  that  the  use  of  a  substance  in  a  food- 
contact  article  may  reasonably  be 
expected  to  result  in  migration  at  levels 
below  the  analytical  detection  limit  is 
not  determinative.  The  substance  will 
qualify  for  an  exemption  from 
regulation  as  a  food  additive  if  the 
estimated  dietary  concentration  of  the 
substance  is  below  the  level  that  is  of 
regulatory  concern.  If  the  estimated 
dietary  concentration  is  above  the 
regulatory  concern  level,  FDA  will  not 
grant  an  exemption  from  regulation  as  a 
food  additive  for  the  substance  even 
though  no  migration  into  food  has  been 
detected. 

2.  A  regulation  outlining  data 
requirements  for  determining  when  the 
use  of  a  substance  in  a  food-contact 
artkle  will  result  in  negligible  dietary 
concentration  will  increase  the 
likelihood  that  a  submission  will 
contain  all  the  data  needed  for  FDA's 
review.  Because  it  will  decrease  the 
chance  that  a  particular  request  will 
need  to  be  reviewed  more  than  once,  in 
most  cases  a  review  under  the  proposed 
regulation  will  require  fewer  resources 
than  a  review  under  the  current 
practice.  In  addition,  the  agency  is 
confident  that  a  decision  under  the 
proposed  regulation  will  require 
significantly  fewer  resources  than  the 
review  of  a  food  additive  petition  and 
the  issuance  of  a  listing  regulation. 

The  agency  believes  that  the  degree  of 
effort  expended  in  its  review  of  the 
safety  of  a  substance  should  be  related 
to  the  likelihood  that  the  use  of  the 
substance  poses  a  potential  health 
hazard  (Ref.  2).  The  use  of  a  substance 
that  results  in  a  high  dietary 


concentration  will  have  a  higher 
likelihood  of  posing  a  potential  health 
hazard  than  the  use  of  the  same 
substance  (or  one  with  similar  toxic 
potency)  that  results  in  a  lower  dietary 
concentration.  Therefore,  the  agency 
believes  that  its  resources  should  be 
applied  preferentially  to  those 
substances  whose  use  results  in  high 
dietary  concentrations.  Subjecting  the 
use  of  a  substance  that  results  in  trivial 
dietary  concentrations  to  an  abbreviated 
review  under  the  proposed  regulation 
will  be  a  more  effective  use  of  resources 
than  subjecting  it  to  the  extensive 
review  and  the  regulatory  process 
normally  required  for  food  additives. 
The  resultant  savings  in  reviewer  time 
will  mean  that  reviewers  will  have  more 
time  to  spend  on  food  additive  petitions 
for  food  ingredients  and  food-contact 
articles  that  do  involve  significant 
migration  into  food. 

Moreover,  because  reviews  made 
under  propo^d  §  170.39  will  require 
significantly  fewer  resources  than 
petition  reviews,  decisions  on  whether 
a  substance  under  its  proposed 
conditions  of  use  requires  regulation  as 
a  food  additive  can  be  issued  relatively 
quickly.  As  a  result,  substances  used  in 
fopd-contact  articles  that  FDA  exempts 
from  regulation  as  food  additives  will  be 
able  to  be  marketed  sooner  than  under 
current  procedures. 

3.  Issuing  a  regulation  establishing  a 
threshold  of  the  agency's  regulatory 
concern  will  also  decrease  the 
likelihood  that  a  requestor,  unaware  of 
a  previous  informal  opinion  letter,  will 
submit  a  food  additive  petition  or  a 
request  for  exemption  for  the  same  type 
of  food-contact  application  for  which 
the  agency  has  already  issued  an 
informal  opinion  letter.  A  list  of  the 
decisions  on  uses  of  substances 
e.xempted  from  the  food  additive 
regulatioi)s  under  this  proposed 
regulation  will  be  maintained  by  the 
agency  and  will  be  available  at  FDA's 
Dockets  Management  Branch. 

For  these  reasons,  FDA  tentatively 
finds  that  it  is  appropriate  to  adopt  a 
regulation  that  sets  a  specific  dietary 
concentration  level  as  the  threshold  of 
regulation  for  food-contact  materials. 
Under  this  proposed  regulation,  the  use 
of  a  noncarcinogenic  substance  that  is 
shown,  through  data  submitted  to  FDA, 
to  result  in  a  dietary  concentration  that 
does  not  exceed  the  threshold  will  be 
exempted  by  FDA  from  regulation  as  a 
food  additive. 

III.  Selection  of  Criteria  for  the 
Proposed  Threshold  of  Regulation 

FDA  believes  that  there  are  two  basic 
types  of  cases  in  which  the  use  of  a 
substance  in  a  food-contact  article 


would  qualify  for  an  exemption  from 
regulation  as  a  food  additive.  The  first 
type  would  involve  the  use  of  a 
substance  in  a  food-contact  article 
where  the  resulting  dietary 
concentration  of  that  substance  is  so 
negligible  as  to  pose  no  public  health 
concerns.  The  second  type  would 
involve  a  regulated  direct  food  additive 
for  use  in  a  food-contact  article  where 
the  resulting  dietary  concentration  is 
negligibly  small  compared  to  the  dietary 
concentration  resulting  from  those  uses 
in  which  it  is  added  directly  to  food. 
The  threshold  of  regulation  that  FDA  is 
proposing  to  establish  for  each  of  these 
cases  is  described  below. 

A.  Selection  of  a  Specific  Level  of 
Dietary  Concentration  That  Poses  No 
Safety  Concerns 

In  considering  what  level  to  set  as  the 
threshold  of  regulation,  FDA  reviewed  a 
study  by  the  Society  of  Plastics 
Industries  that  assessed  the  feasibility  of 
establishing  a  threshold  of  regulation  for 
substances  used  in  food-contact  articles 
(Ref.  3).  The  consensus  view  of  the 
participants  in  this  study  was  that  a 
threshold  of  regulation  of  up  to  1  ppb 
in  the  diet  may  be  contemplated  for 
indirect  additives  for  which  no 
toxicological  data  have  been  developed. 
However,  FDA's  consideration  of  this 
issue  has  led  it  to  propose  a  somewhat 
lower  level. 

The  dietar>'  concentration  chosen  as 
the  threshold  of  regulation  must  be  low 
enough  to  ensure  that  the  public  health 
is  protected,  even  in  the  event  that  a 
substance  exempted  from  regulation  as 
a  food  additive  is  later  found  to  be  a 
carcinogen.  Known  carcinogens  and 
substances  whose  chemical  structures 
provide  reason  to  suspect  that  they  may 
be  carcinogens  will  be  excluded  from 
review  under  the  proposed  regulation 
(§  170.39(a)(1))  because  the  use  of 
carcinogens  as  food  additives  is 
prohibited  by  the  Delaney  Clause 
(section  409(c)(3)(A)  of  the  act). 

Because  the  likelihood  of  a  substance 
posing  a  health  hazard  depends  on  its 
dietary'  concentration  and  on  its  toxic 
potency,  the  agency  considered  both  of 
these  factors  in  establishing  a  threshold 
of  regulation  level.  Because  of  its  belief 
that  the  degree  of  effort  expended  in  its 
review  of  the  safety  of  a  substance 
should  be  related  to  the  potential  health 
risk,  FDA  has  generally  not  required 
long-term  toxicity  testing  for  substances 
migrating  into  food  at  low  levels.  Thus, 
in  selecting  a  threshold  of  regulation 
level,  FDA  initially  considered  short- 
term  toxicity  data. 

Although  many  of  the  substances  that 
will  be  reviewed  under  the  proposed 
regulation  will  not  have  been  the  subject 
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of  lexicological  oral  feeding  studies,  it  is 
possible  to  predict  the  likely  range  of 
toxic  potency  for  an  unstudied 
compound  based  on  an  analysis  of  the 
toxic  potencies  of  a  large  number  of 
representative  compounds.  Analysis  of 
the  data  on  18,000  acute  oral  feeding 
studies  in  rats  and  mice  found  that  all 
of  the  acute  toxic  effects  occiured  above 
1.000  ppb  (Ref.  4).  Because  of  the  large 
number  and  wide  variety  of  chemicals 
used  in  this  analysis,  it  is  representative 
of  the  substances  used  in  the 
manufacture  of  food-contact  articles. 
Therefcwe,  this  analysis  can  be  used  to 
predict  the  upper-bound  dietary 
concentration  at  which  an  unstudied 
chemical  (i.e.,  one  that  has  not  been  the 
subject  of  toxicological  feeding  studies) 
is  unlikely  to  cause  acute  toxic  effects. 

The  agency  also  considered  the  toxic 
effects  that  result  from  chronic  exposure 
to  chemical  substances.  The  resuks  of  2- 
year  chronic  oral  feeding  studies  on  220 
comjMjunds  have  shown  that  only  5  of 
tfje  220  chemicals  exhibited  toxic  effects 
below  1,000  ppb.  All  5  of  the  chemicals 
that  were  toxic  at  levels  below  1,000 
ppb  were  pesticides,  compounds  that 
would,  based  on  their  pesticidal 
activity,  be  expected  to  be  more  toxic 
than  most  substances  (Ref.  5).  However, 
even  among  these  5  pesticides,  none 
exhibited  toxic  effects  at  dietary 
concentrations  below  100  ppb. 

Based  on  the  results  of  these  analyses, 
the  agency  believes  that  it  is  reasonable 
to  expect  that  the  noncarcinogenic  toxic 
effects  caused  by  the  majority  of 
unstudied  compounds  would  be 
unlikely  to  occur  below  1,000  ppb.  To 
provide  an  adequate  safety  margin, 
however,  the  dietary  concentration 
chosen  as  a  level  that  presents  no 
regulatory  concern  should  be  well 
below  1.000  ppb.  Therefore,  FDA  is 
proposing  in  §  170.39{a)(2)(i)  to 
establish  a  dietary  concentration  of  0.5 
ppb  as  the  threshold  of  regulation  for 
substances  used  in  food-contact  articles. 
A  0.5  ppb  threshold  is  2,000  times  lower 
than  the  dietary  concentration  at  which 
the  vast  majority  of  studied  compounds 
are  likely  to  cause  noncarcinogenic 
toxic  effects  and  200  times  lower  than 
the  chronic  exposure  level  at  which 
potent  pesticides  induce  toxic  effects. 
FDA  believes  that  these  safety  margins, 
which  are  larger  than  the  100  fold  safety 
factor  that  is  typically  used  in  applying 
animal  experimentation  data  to  humans 
(21  OR  170.22),  support  a  conclusion 
that  substances  consumed  in  dietary 
concentrations  at  or  below  0.5  ppb  are 
not  of  regulatorj'  concern.  FDA 
considered  the  following  additional 
factors  in  reaching  its  tentative  decision 
to  establish  a  0.5  ppb  dietary 


concentration  level  as  the  threshold  of 
regulation: 

(1)  Because  it  is  possible  that  a 
substance  that  has  not  been  tested  for 
carcinogenicity  may  later  be  found  to  be 
a  carcinogen,  FDA  also  has  evaluated 
the  likelihood  of  carcinogenic  toxic 
effects  associated  with  substances 
present  in  the  diet  at  0.5  ppb  or  less. 
FDA  used  potency  data  on  a  large 
number  of  knowm  carcinogens  to 
estimate  the  likely  risk  that  could  be 
expected  if  an  unstudied  compound 
were  later  found  to  be  a  carcinogen. 
These  data  were  obtained  from  a 
carcinogenic  potency  data  base, 
compiled  by  Gold  et  al.  (Refs.  6  through 
8),  that  included  data  on  more  than 
3,500  long-term  chronic  animal  studies 
of  975  chemicals.  FDA  restricted  its 
analysis  to  the  477  animal  carcinogens 
that  were  the  subject  of  oral  feeding 
studies  showing  a  statistically 
signiHcant  increase  in  the  incidence  of 
animals  with  specific  neoplasms 
(p<0.01)  (Ref.  9). 

FDA  limited  its  analysis  to  oral 
feeding  studies  because  the  route  of 
exposure  to  food  additives  is  by 
ingestion.  FDA  further  restricted  its 
analysis  to  the  477  animal  carcinogens 
that  were  the  subject  of  oral  feeding 
studies  showing  a  statistically 
significant  increase  in  the  incidence  of 
animals  with  specific  neoplasms 
(p<0.01)  to  ensure  that  it  considered 
only  the  most  reliable  studies.  In  those 
cases  where  multiple  studies  had  been 
carried  out  on  a  specific  chemical,  the 
carcinogenic  potency  chosen 
represented  the  most  sensitive  species/ 
sexy  organ  combination.  Finally,  in 
assessing  the  appropriate  dietary 
concentration  level  to  use  as  the 
threshold  of  regulation  level,  FDA  has 
assumed  that  the  distribution  of 
carcinogenic  potencies  of  the  477 
chemicals  studied  is  representative  of 
all  known  and  unknown  carcinogens, 
and  that  it  is  very  unlikely  that  an 
unstudied  compound  would  both  be  a 
carcinogen  and  have  an  intrinsic 
carcinogenic  potency  far  greater  than 
the  typical  potency  observed  for  the 
studied  compounds. 

Based  on  the  range  of  potencies 
exhibited  by  these  477  animal 
carcinogens,  FDA  has  determined  that 
most  known  carcinogens  pose  less  than 
one  in  a  million  Ufetime  risk  if  present 
in  the  daily  diet  at  0.5  ppb  (Ref.  9). 
Therefore,  FDA  tentatively  finds  that 
establishing  a  0.5  ppb  dietary 
concentration  level  as  the  "threshold  of 
regulation"  for  food-contact  articles 
would  result  in  negligible  risk,  even  in 
the  event  that  a  substance  that  is 
exempted  from  regulation  as  a  food 


additive  were  later  shown  to  be  a 
carcinogen. 

(2)  FDA  also  tentatively  concludes 
that  establishing  a  0.5  ppb  dietary 
concentration  level  as  the  threshold  of 
regulation  is  appropriate  because  it 
corresponds  to  a  migration  level  that  is 
above  the  detection  limit  for  many  of 
the  analytical  methods  used  to  quantify 
migrants  from  food-contact  materials. 
Thus,  decisions  will  usually  be  made 
based  on  dietary  concentrations  that 
result  from  measurable  migration  into 
food  or  food-simulating  solvents  rather 
than  on  worst -case  estimates  of  dietary 
concentration  based  on  the  detection 
limits  of  the  methods  used  in  the 
analysis.  For  example,  assuming  a 
consumption  factor '  of  5  percent  (the 
minimum  value  used  by  FDA  in  the 
absence  of  specific  market  volume  data), 
a  dietary  concentration  of  0.5  ppb 
corresponds  to  a  migration  level  of  10 
ppb.  Ahhough  detection  limits  can  vary 
considerably,  the  analytical  methods 
used  to  detect  migration  of  food-contact 
materials  can  seldom  reliably  quantify 
migrants  below  1  to  2  ppb. 

(3)  FDA  tentatively  concludes  that 
exempting  from  regulation  as  food 
additives  those  food-contact  materials 
whose  use  results  in  dietary 
concentraticMis  of  0.5  ppb  or  less  is  also 
consistent  with  the  latitude  given  to 
FD.\  in  the  Monsanto  v.  Kennedy 
decision.  The  court  ruled  that  in  order 
for  the  "component"  element  of  the 
food  additive  definition  in  section 

201  (s)  of  the  act  to  be  met.  FDA  would 
have  to  determine  (with  a  fair  degree  of 
confidence)  that  a  substance  migrates 
into  food  in  more  than  insignificant 
amounts.  The  court  further  stated  that 
"•   •   *  the  Coounissioner  may 
determine,  based  on  the  evidence  before 
him,  that  the  level  of  migration  into 
food  of  a  particular  substance  is  so 
negligible  as  to  present  no  public  health 
or  safety  concerns  •   *   '."This 
authority  derives  from  the 
administrative  discretion,  inherent  in 
the  statutory  scheme,  to  deal 
appropriately  with  de  minimis  2 
situations. 

Based  on  the  study  of  the 
toxicological  effects  of  a  large  number  of 
chemicals  that  is  discussed  above,  FDA 
tentatively  concludes  that  the  preserce 
of  a  substance  in  the  daily  diet  at  or 
below  0.5  ppb  is  so  negligible  as  to 
present  no  public  health  concerns. 
Therefore,  FDA  is  proposing  to  adopt 


'  The  contumpiion  factor  for  a  food  packaging 
material  U  that  fraction  of  food  in  the  diet  £al 
could  be  in  conuct  with  this  material. 

'This  doctrine  is  expressed  in  Latin  as  oe 
minimis  non  curat  lex  (the  law  does  not  concern 
itself  with  trifles). 


thii  level  as  the  threshold  of  regulation 
in  §170.39. 

Known  or  suspected  carcinogens 
would  be  excluded  from  review  under 
the  proposed  regulation  because  the  use 
of  carcinogens  as  food  additives  is 
proQiibited  by  the  Delaney  Clause 
(section  409(c)(3)(A)  of  the  act). 
However,  in  Scott  v.  FDA,  728  F.  2d  322 
(6th  Cir.  1984),  the  court  stated  that  a 
food  additive  that  has  not  been  shown 
to  cause  cancer,  but  that  contains  a 
carcinogenic  impurity,  may  properly  be 
evaluated  under  the  general  safety 
clause  of  the  statute  using  risk 
assessment  procedures  to  determine  if 
there  is  reasonable  certainty  that  no 
harm  will  result  from  the  use  of  the 
substance. 

FDA  has  used  risk  assessment 
procedures  to  determine  under  what 
conditions  a  substance  containing  a 
carcinogenic  impurity  could  be  used  in 
a  food-contact  article  and  pose  no  safety 
concerns.  A  widely  used  measure  of  a 
carcinogenic  response  in  the  scientific 
literature  is  the  so-called  "TD50,"  that  is. 
the  feeding  dose  that  causes  cancer  in 
50  percent  of  test  animals.  FDA  has 
calculated  a  theoretical  TD50  threshold 
at  which  carcinogenic  impurities  would 
present  less  than  a  one  in  a  million  risk, 
a  level  of  risk  generally  considered  to  be 
very  low.  when  present  in  the  diet  at  0.5 
ppb.  In  using  these  risk  assessment 
procedures,  FDA  assumed  a  linear 
relationship  between  the  feeding  dose 
and  the  carcinogenic  response.  Based  on 
a  iinear'dose/response  relationship, 
FDA  determined  that  carcinogenic 
impurities  that  cause  cancer  in  50 
percent  of  test  animals  at  feeding  levels 
above  6.25  milligrams  (mg)  per  kilogram 
(kg)  bodyweight  per  day  (i.e.,  TD.v) 
valties  above  6.25  mg/kg  bodyweight/ 
day)  will  pose  less  than  a  one  in  a 
million  hypothetical  upper-bound 
lifetime  risk  if  present  in  the  daily  diet 
at  levels  of  0.5  ppb  (Ref.  10).  If  a 
cheanical  with  a  TDso  value  above  6.25 
mg/kg  bodyweight/day  is  present  as  an 
impurity  in  a  substance  that  is 
exempted  from  regulation  because  its 
die  ary  concentration  is  0.5  ppb  or  less, 
the  lievel  of  the  chemical  in  the  diet  as 
a  result  of  the  use  of  the  exempted 
subjstance  would  obviously  be 
comsiderably  less  than  0.5  ppb. 
Thocefore,  the  hypothetical  upper- 
boijnd  lifetime  risk  of  cancer  from  an 
impurity  that  is  carcinogenic  and  that 
hasja  TD50  value  greater  than  6.25  mg/ 
kg  podpveight/day  would  be  expected 
to  be  well  below  one  in  a  million  and 
to  pose  effectively  no  safety  concern. 

Biased  on  this  risk  assessment,  FDA 
proposes  to  limit  its  review  under 
proposed  §  170.39  to  those  substances 
that  have  not  been  shown  to  be 


carcinogens  and  that  do  not  contain 
carcinogenic  impurities,  unless  the 
impurity  has  a  TD50  value  of  more  than 
6.25  mg/kg  bodyweight/day  (proposed 
§  170.39(a)(1)). 

FDA's  tentative  decision  to  only 
review  substances  known  to  contain 
carcinogenic  impurities  under  the 
proposed  regulation  if  the  carcinogenic 
impurity  is  shown  to  have  a  TDvi  value 
greater  than  6.25  mg/kg  bodyweight/day 
is  conservative.  However,  FDA 
tentatively  concludes  that  such 
conservatism  is  appropriate  because  of 
the  limited  showing  that  need  be  made 
for  such  substances.  It  will  only  be 
necessary  to  show  that  based  on  results 
reported  in  the  scientific  literature  or  on 
results  of  a  chronic  feeding  study  that 
has  been  previously  reviewed  by  the 
agency,  the  TD50  value  for  the  impurity 
exceeds  the  specified  level.  If  such  a 
showing  is  made,  that  is  the  end  of  the 
inquiry  about  the  impurity.  This 
approach  is  in  marked  contrast  to  FDA's 
review  of  petitions  for  food  additives 
that  appear  to  contain  a  carcinogenic 
impurity.  In  such  cases,  the  agency 
carries  out  an  in-depth  review  of  the 
data  to  determine  whether  the  impurity 
should  be  classified  as  a  carcinogen.  If 
FDA  concludes  that  the  impurity  is  a 
carcinogen,  the  agency  uses  risk 
assessment  procedures  to  determine 
whether  there  is  reasonable  certainty 
that  no  harm  will  result  from  the  use  of 
the  food  additive  containing  the 
impurity.  The  quantitative  risk 
assessment  carried  out  by  the  agency  is 
based  on  the  cumulative  dietary 
exposure  to  the  carcinogenic  impurity 
resulting  from  the  intended  use  of  the 
food  additive  under  review  and  from 
other  regulated  uses  of  the  additive.  The 
carcinogenic  potency  used  in  the  risk 
assessment  is  that  estimated  by  the 
agency  based  on  a  thorough  review  of 
the  data  available  on  the  carcinogenic 
impurity. 

B.  Selection  of  a  Threshold  of 
Regulation  for  the  Use  of  Direct  Food 
Additives  in  Food-contact  Articles 

As  mentioned  above.  FDA  has 
tentatively  concluded  that  there  are 
certain  limited  types  of  situations  in 
which  the  use  of  a  substance  in  a  food- 
contact  article  that  would  result  in  a 
dietary  concentration  greater  than  0.5 
ppb  should  still  qualify  for  ah 
exemption  from  regulation  as  an 
indirect  food  additive.  If  a  substance 
that  is  currently  regulated  for  direct 
addition  to  food  is  intended  to  be  used 
in  a  food-contact  article,  and  if  the 
dietary'  concentration  of  the  substance 
resulting  from  the  proposed  indirect  use 
is  very  small  compared  to  the  acceptable 
daily  intake  (ADI)  for  the  substance 


based  on  data  in  FDA's  files,  the  agency 
will  consider  granting  an  exemption 
from  regulation  for  this  use  of  the 
substance  even  if  the  dietary 
concentration  will  exceed  0.5  ppb. 
Because  these  substances  will  have 
already  been  the  subject  of  acceptable 
safety  studies  that  have  established  the 
level  of  use  of  the  substance  that  is  safe, 
FDA  believes  that  the  threshold  for  such 
substances  can  be  established  based  not 
on  a  specific  level  of  dietary 
concentration  but  on  a  specific 
percentage  of  the  ADI,  that  is,  1  percent 
or  less  of  the  ADI  for  the  substance 
(proposed  §  170.39(a)(2)(ii)).  This  level 
of  exposure  would  contribute  only  a 
small  fraction  of  the  ADI  of  a  substance 
and  would  be  well  within  the  margin  of 
safety  for  those  direct  food  additives 
with  small  cumulative  dietary 
exposures.  For  substances  with  high 
cumulative  dietary  exposures  resulting 
from  currently  regulated  direct  food 
additive  uses,  a  level  of  exposure  that  is 
1  percent  of  the  ADI  would  be  within 
the  margin  of  error  for  the  estimated 
daily  intake,  which  invariably  is  based 
on  one  or  more  worst -case  assumptions, 
and  would,  therefore,  not  significantly 
affect  the  cumulative  dietary  exposure, 
even  in  the  event  that  a  particular 
substance  has  been  granted  exemptions 
for  several  different  types  of  uses  in 
food-contact  articles. 

rV.  Process  for  Evaluating  Requests  for 
Exemption  From  Regulation  as  a  Food 
Additive 

FDA  proposes  to  establish  the 
following  criteria  to  evaluate  requests  to 
exempt  substances  from  regulation  as 
food  additives: 

1.  The  substance  must  not  have  been 
shown  to  be  a  carcinogen  in  humans  or 
animals  and  must  not  contain  a 
carcinogenic  impurity  with  a  TD50  value 
of  less  than  6.25  mg/kg  bodyweight/day, 
and  there  must  be  no  reason,  based  on 
the  chemical  structure  of  the  substance, 
to  suspect  that  the  substance  is  a 
carcinogen  (proposed  §  170.39(a)(1)). 
Known  carcinogens  would  be  excluded 
from  review  under  the  proposed 
regulation  because  the  use  of 
carcinogens  as  food  additives  is 
prohibited  by  the  Delaney  Clause 
(section  409(c)(3)(A)  of  the  act). 

2.  The  substance  must:  (a)  Not 
migrate,  and  not  be  expected  to  migrate, 
into  food  at  levels  that  result  in  dietary 
concentrations  that  are  above  6.5  ppb. 
corresponding  to  dietary  exposures 
above  1.5  micrograms/person/day 
(based  on  a  diet  of  1.500  grams  of  solid 
food  and  1,500  grams  of  liquid  food  per 
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person  per  day) ',  aad,  therefore,  not 
pose  a  public  health  or  safety  concern; 
or  (b)  be  currently  regulated  for  direct 
addition  into  food  and  be  used  in  a 
manner  that  would  resuh  in  exposure 
levels  that  are  less  than  1  percent  of  the 
AOI  as  detemuned  by  safety  data  in 
FDA  Bles  (proposed  $  170.39(aX2)). 

3.  The  suostance  must  have  no 
technical  effect  in  or  on  the  food  to 
which  it  migrates  (proposed 

§  170.39(a)(3)>.  FDA  tentatively  Bnds 
that  there  is  no  basis  on  which  to 
exempt  a  substance  that  is  added 
directly  or  indirectly  to  food  at  a  level 
at  which  it  has  a  technical  effect  in  that 
food. 

4.  The  use  of  the  substance  must  not 
have  a  signiGcant  adverse  impact  on  the 
environment  (proposed  §  170.39(a)(4)). 

To  have  the  use  of  a  substance  in  a 
food-contact  article  reviewed  under  this 
proposed  regulation,  a  company  would 
submit  its  request  to  the  Division  of 
Petition  Control  (HFS-216),  Food  and 
Drug  Administration.  200  C  St.  SW.. 
Washington,  DC  20204  (proposed 
§  170.39(d)). 

The  agency  recognizes  that  it  is 
impossible  to  foresee  all  of  the  safety 
issues  that  may  be  revealed  by  scientific 
information  not  presently  availaUa. 
Therefore,  in  proposed  §  17a39(b),  FDA 
is  reserving  Lbe  rijght  to  decline  to  grant 
an  exemption  in  any  case  where 
available  information  suggests  that  the 
proposed  use  of  the  substance  may  pose 
a  pubhc  beehh  risk. 

Listed  below  is  the  information  that 
FDA  will  need  to  determine  whether  an 
exemption  is  appropriate  (proposed 
S  170.39(c)): 

1.  Information  on  the  chemical 
composition  of  the  substance  (proposed 
§  170.39(c)(1)).  This  information  is 
necessary  to  enable  FDA  to  confirm  jhe 
identity  of  the  substance. 

2.  E)etailed  information  on  the 
conditions  of  use  of  the  substance  (e.g., 
temperature,  types  of  food  with  which 
the  substance  will  come  into  contact 
and  the  duration  of  the  contact,  repeat 
versus  single  use)  (proposed 

§  170.39(c)(2)).  Consistent  with  the 
legislative  history  of  the  Food  Additives 
Amendment  (S.  Rept.  2422,  85th  Cong. 
2d  sess.  2-3(1958)),  any  exemption  for 
a  s[>ecific  substance  issued  under  the 
proposed  regulation  will  be  for  a 
specific  use. 

3.  A  clear  statement  of  the  baj^s  for 
the  request  for  exemption  from' 


'  A  detailed  description  of  FDA's  method  tor 
calculating  diatarr  exposure  is  iticiuded  in 
" Recom men daf  ions  for  OMmistnr  Data  for  bidiracl 
i^ood  Additiv«  F^titions"  and  can  be  obtained  froiB 
the  Division  of  Petition  Control,  Center  for  Food 
Safety  and  Applied  Nutrition,  Food  and  Drug 
Administration,  Washington.  DC  20204. 


regulation  as  a  food  additive  (i.e.. 
whether  the  use  of  the  substance  in  the 
food-contact  article  results  in  a  dietary 
concentration  at  or  below  0.5  ppb,  or 
whether  it  involves  the  use  of  a 
regulated  direct  food  additive  where  the 
dietary  exposure  is  less  than  1  percent 
of  the  ADI)  (proposed  §  170.39(c)(3)J. 

4.  Data  that  will  enable  FDA  to 
estimate  the  daily  dietary  concentration 
resulting  from  the  proposed  use  of  the 
substance  (proposed  S  170.39(c)(4)). 
These  data  should  be  either  in  the  form 
of:  (a)  Vahdated  migration  data  obtained 
under  worst-case  (time/temperature) 
intended  use  conditions  utilizing 
appropriate  food-simulating  solvents; 
(b)  amounts  of  the  substances  used  in 
the  manufacture  of  the  food-contact 
article;  or  (c)  residual  levels  of  the 
substances  present  in  the  food-contact 
article.  For  repeat-use  articles,  an 
estimate  of  the  amount  of  food 
contacting  a  specific  unit  of  surface  area 
over  the  lifetime  of  the  article  should 
also  be  provided.  In  cases  where  data 
are  provided  only  in  the  form  of 
manufacturing  use  levels  or  residual 
levels  of  the  substance  present  in  the 
food-contact  article,  FDA  will  calculate 
a  worst-case  dietary  concentration  level 
assuming  100  percent  migration.  A 
detailed  description  of  the  analytical 
method  used  to  quantify  the  substance 
should  also  be  submitted  akmg  with 
data  used  to  validate  the  detection  limit. 

In  cases  where  there  is  no  detectable 
migration  into  food  or  food  simulants, 
or  when  no  residual  level  of  a  substance 
is  detected  in  the  food-contact  article  by 
a  suitable  analytical  method,  FDA 
intends,  for  the  purposes  of  estimating 
the  dietary  concentration,  to  consider 
the  validated  detection  limit  of  the 
method  used  to  analyze  for  the 
substance. 

Interested  persons  are  encouraged  to 
obtain  guidance  from  FDA  on  the 
appropriate  protocols  to  be  used  for 
obtaining  extraction  data  on  the 
validation  of  the  analytical  methods 
used  to  quantify  migration  levels  and  on 
the  procedures  used  to  relate  migration 
data  to  dietary  exposures. 

5.  A  literature  search  for  toxicological 
data  on  the  substance  and  its  impurities 
(proposed  §  170.39(c)(5)).  This  search  is 
necessary  to  show  whether  an  animal 
carcinogen  bioassay  has  been  carried 
out,  or  whether  there  is  some  other  basis 
for  suspecting  that  the  substance  is  a 
carcinogen  or  a  potent  toxin. 

6.  Information  on  the  environmental 
impact  resulting  from  the  proposed  use 
of  the  substance  (proposed 

§  170.39(c)(6)).  Under  the  National 
Environmental  Policy  Act,  FDA  must 
consider  the  environmental  effect  of  its 
actions,  including  each  proposed  action 


to  exempt  a  component  of  a  food- 
contact  article  from  regulation  as  a  food 
additive  and  include  these 
considerations  in  its  decisionnukiag. 
This  information  should  be  in  the  form 
of  an  abbreviated  environmental 
assessm^lTtts  speciQed  in  §  25.31a 
(b)(i)Tar(b)(i)  (21 CFR  25.31a  (b)(1)  of 

(b)(2)).    r 

Upon  completion  of  its  review,  FDA 
will  inform  the  requestor  by  letter 
whether  it  is  exempting  the  specific 
food-contact  article  from  regulation  as  a 
food  additive  (proposed  §  170.39(el). 
FDA  is  proposing  that  these  letters  be 
issued  by  either  the  Director  of  FDA's 
Center  for  Food  Safety  and  Applied 
Nutrition  (CFSAN),  the  Direcior  of 
CFSAN'S  Office  of  Premarket  Approval, 
or  by  the  Directors  of  CFSAN '« 
Divisions  of  Petition  Control  and 
Product  Policy  (proposed  S  5.61(h]}. 
FDA  is  proposing  this  delegation  of 
authority  because  it  expects  a  significant 
number  of  such  requests,  and  officials 
other  than  the  Commissioner  should  be 
able  to  respond  to  these  to  ensure  the 
appropriate  fiinctioning  of  this  system. 
Moreover,  the  determination  will 
generally  be  based  00  a  straightforward 
determination  as  to  whether  the 
threshold  level  is  exceeded  or  not.  Thus, 
delegation  to  officials  other  than  the 
Commissioner  is  appropriate.  If  the 
request  for  an  exemption  from 
regulation  as  a  food  additive  is  not 
granted,  the  requestor  may  submit  a 
petition  to  FDA  for  reconsideration  of 
the  decision  in  accordance  with  21  CFR 
10.33  Administrative  reconsideratioa  of 
action  (proposed  §  170.39(fW. 

Although  the  uses  of  substances 
exempted  under  the  proposed 
regulation  will  not  be  the  subject  of  a 
regulation  published  in  the  Federal 
Roister  and  will  not  appear  in  the  Code 
of  Federal  Regulations,  FDA  is 
proposing  that  it  will  maintain  a  list  of 
these  exempted  substances  on  display  at 
the  Dockets  Management  Branch 
(address  above)  (proposed  §  170.39(e)). 
This  list  will  include  the  name  of  the 
company  that  made  the  request,  the 
chemical  name  of  the  exempted 
substance,  the  specific  use  for  which  it 
has  been  exempted,  and  any  appropriate 
limitations.  It  will  not  include  any  trade 
names. 

The  agency's  determination  as  to 
whether  a  substance  used  in  a  food- 
contact  article  meets  the  criteria 
established  in  the  proposed  regulation 
(§  170.39)  for  an  exemption  from 
regulation  as  a  food  additive  will  be 
binding  on  the  agency.  Thus, 
manufacturers  of  food-contact  articles 
can  rely  on  these  determinations  and 
market  their  products  without  fear  of 
regulatory  action.  However,  if  the 
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agency  receives  significant  new 
information  that  raises  questions  about 
the  dietary  concentration  level  or  the 
safety  of  a  food-contact  use  of  a 
substance  that  it  has  exempted  from 
regulation,  the  agency  may  reconsider 
its  decision  (proposed  §  170.39(g)).  If 
FDA  concludes  that  the  available 
information  no  longer  supports  an 
exemption  of  the  use  of  a  food-contact 
material  firom  the  food  additive 
regulations,  the  agency  will  notify  the 
original  requestor  of  its  tentative 
decision.  The  requestor  will  be  given  an 
opportunity  to  show  why  regulation  of 
the  use  of  the  substance  as  a  food 
additive  is  not  appropriate.  If  the 
requestor  fails  to  adequately  respond  to 
the  new  evidence,  the  agency  will 
advise  the  requestor  that  further  use  of 
the  substance  in  question  few  the 
particular  use  will  require  a  food 
additive  regulation.  This  notification 
will  be  pla^  on  pniblic  display  at  the 
Dockets  Management  Branch  along  with 
the  file  of  those  uses  of  substances 
exempted  from  regulation  as  food 
additives. 

Because  substances  exempted  &om 
regulation  as  indirect  food  additives 
under  the  proposed  regulation  (§  170.39) 
will  not  be  required  to  undergo 
premarket  approval  through  the 
submission  of  a  food  additive  petition, 
FDA  proposes  to  amend  21  CFR  part 
171  (proposed  §  171.8)  and  21  CFR  part 
174  (proposed  §  174.5)  to  provide 
appropriate  cross  references  to  the 
proposed  rule  establishing  a  threshold 
of  regulation  for  substances  used  in 
food-contact  articles.  FDA  is  also 
proposing  to  modify  §  1 70.3(e) 
Definitions  by  adding  new  §  170.3(e)(2) 
to  indicate  that  those  food  additives 
exeihpted  from  regulation  under 
proposed  §  170.39  will  not  be  required 
to  undergo  premarket  approval  via  the 
food  additive  petition  process  (21  CFR 
171.1). 

V.  Economic  Impact 

FDA  has  examined  the  economic 
implications  of  the  proposed  rule 
establishing  a  threshold  of  regulation 
level  for  components  of  food-contact 
articles  as  required  by  Executive  Ch-der 
12291  and  the  Regulatory  Flexibility 
Act.  Executive  Order  12291  compels 
agencies  to  use  cost-benefit  analysis 
when  making  decisions.  The  Regulatory 
Flexibility  Act  requires  regulatory  relief 
for  small  businesses  where  feasible.  The 


agency  finds  that  this  proposed  rule  is 
not  a  major  rule  as  defined  by  Executive 
Order  12291.  In  accordance  with  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354),  FDA  has  also  determined  that  this 
proposed  rule  will  not  have  a  significant 
adverse  impact  on  a  substantial  number 
of  small  businesses. 

The  compliance  cost  to  firms  resulting 
from  the  proposed  rule  is  zero,  because 
no  current  activity  is  prohibited.  Total 
costs  are  also  zero  because  no  increase 
in  the  health  risks  faced  by  consiuners 
will  result  from  this  proposed  rule. 
Benefits  consist  (rf  agency  resources 
saved  by  eliminating  the  need  to 
consider  food  additive  petitions  for 
food-contact  articles  in  cases  involving 
trivial  levels  of  migration  from  food- 
contact  articles  into  food.  Resources 
saved  by  eliminating  this  activity  may 
be  applied  to  the  review  of  food  additive 
petitions  for  food-ctmtact  articles  in 
cases  where  significant  migration  into 
food  may  occur.  By  reducing  the  time 
required  for  the  review  of  these 
petitions,  the  return  to  private 
investment  in  developing  safe  food- 
contact  articles  will  be  increased.  This 
will  lead  to  the  more  rapid  development 
and  utilization  of  these  products. 
Because  costs  are  zero  and  benefits  are 
positive,  net  benefits  will  occur. 

VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
typ>e  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Under  the  National  Environmental 
Policy  Act,  FDA  must  consider  the 
environmental  effect  of  its  actions  and 
include  these  considerations  in  its 
decisioiunaking.  This  requirement 
exteiKls  to  consideration  of  whether  to 
exempt  a  component  of  a  food-contact 
article  from  regulation  as  a  food 
additive.  The  agency  believes  that 
almost  all  of  the  substances  that  would 
be  reviewed  under  the  proposed 
regulation  will  be  minor  components  of 
finished  food-packaging  material  that 
are  present  at  less  than  5-percent-by- 
weight  or  that  will  be  used  as 
compyonents  of  food-contact  surfaces  of 
permanent  or  semipermanent 
equipment  or  of  other  food-contact 
articles  intended  for  repeated  use.  The 


approval  of  a  food  additive  petition  for 
such  substances  would  qualify  for  an 
abbreviated  environmental  assessment 
under  §  25.31a(b)(l)  and  (b)(2).  Because 
the  environmental  information  needed 
for  such  substances  is  the  same  whether 
or  not  the  substances  are  regulated  as 
food  additives,  the  agency  is  proposing 
to  amend  21  CFR  part  25  to  require  an 
abbreviated  environmental  assessment 
for  substances  that  are  considered  for 
exemption  from  regulation  as  a  food 
additive. 

Vn.  Paperwork  Reduction  Act 

This  proposed  rule  contains 
information  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  imder 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3507).  Therefore,  in 
accordance  with  5  CFR  part  1320.  the 
title,  description,  and  respondent 
description  of  the  proposed  collection  of 
information  requirements  are  shown 
below  with  an  estimate  of  the  annual 
collection  and  information  burden. 
Included  in  the  estimate  is  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering 
necessary  information,  and  completion 
and  submission  of  the  request. 

Title:  Food  additives:  threshold  of 
regulation  for  substances  «ised  in  food- ' 
contact  articles.  - 

Description:  FDA  is  proposing  a 
regulation  for  determining  when  the 
hkelihood/extent  of  migraticm  of  a 
component  of  a  food-contact  article  is  so 
trivial  as  not  to  reqiiire  regulation  as  a 
food  additive.  A  substance  considered 
under  this  proposed  rule  would  undergo 
an  abbreviated  review  by  PDA,  as 
opposed  to  the  extensive  review  and 
formal  issuance  of  a  regulation  required 
for  other  food  additives.  The  agency  is 
proposing  to  estabhsh  §  170.39  as  the 
procedural  regulation  for  these  types  of 
reviews.  This  profKMed  regulation  lists 
the  criteria  that  must  be  met  for  a  food- 
contact  material  to  be  reviewed  under 
this  policy  and  identifies  the  types  of 
data  that  FDA  will  need  for  its  review. 
A  substance  determined  by  FDA  to  be 
below  the  threshold  of  regulation  would 
be  exempt  from  regulation  as  a  food 
additive  and,  therefore,  would  not 
require  the  submission  of  a  food 
additive  petition. 

Descriptior>  of  Respondents: 
Businesses  or  other  for-profit 
organizations. 
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ESTIMATED  Annual  Reportinq  and  Recordkeeping  Burden 


Section 


170.39  .... 
Total 


Annual 

number  of 

respond- 

•nts 


60 


Annual 
fraquency 


Avaraga 
burden 
par  ra- 
•ponaa 


88 


Armuai 
burden 
hours 


5,280 


5,280 


^ 


Although  requests  submitted  for 
review  under  the  proposed  regulation 
require  an  average  burden  of 

3roximately  88  person  hours,  there 
be  a  significant  decrease  in  overall 
burden  for  those  components  of  food- 
contact  articles  that  are  exempted  by 
this  expedited  process  but  that 
previously  woiild  have  required 
premarket  approval  via  the  food 
additive  petition  process.  (Petitions  on 
these  types  of  issues  can  require  270 
person  hovirs  to  prepare  ana  cost 
anywhere  from  S85,000  to  $100,000.) 
There  would  also  be  a  significant 
decrease  in  burden  to  FDA  because 
these  types  of  petitions  typically  require 
250  to  500  person  hours  to  review  as 
compa;i4^  the  8  person  hours  that 
would  Slkequired  to  review  a  request 
under  tl^  proposed  regulation. 

In  order  to  aetermine  whether  the 
proposed  regulation  (21  CFR  170.39) 
will  significantly  reduce  the  amount  of 
resources  that  will  need  to  be  expended 
on  indirect  food  additives,  FDA 
analyzed  the  dietary  concentration 
levels  of  substances  that  were  the 
subject  of  indirect  food  additive 
petitions  submitted  over  the  last  5  years 
to  determine  what  percent  of  these 
petitions  would  not  have  been 
submitted  had  the  proposed  provision 
been  in  place.  Adhesive  petitions 
seeking  to  amend  21  CFR  175.105  were 
not  included  because  such  uses  involve 
the  presence  of  a  functional  barrier 
between  the  adhesive  component  and 
food,  and  these  petitions  do  not 
ordinarily  contain  migration  data.  FDA's 
analysis  showed  that  22  of  the  163 
petitions,  or  13.5  percent  involved 
dietary  concentrations  at  or  below  0.5 
ppb  and,  they  would  have  qualified  for 
the  exemption.  These  results  suggest 
that  there  will  be  a  significant  savings 
in  resources  to  both  FDA  and  industry 
if  this  regulation  is  adopted. 

The  agency  has  submitted  copies  of 
the  proposed  rule  to  0MB  for  its  review 
of  these  recordkeeping  requirements. 
Interested  persons  are  requested  to  send 
comments  regarding  this  estimated 
biu^den,  including  suggestions  for 
reducing  this  burden  to  FDA's  Docket 
Management  Branch  (address  above), 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  rm.  3208,  New 


Executive  Office  Bldg.,  Washington,  DC 
20503,  Attn:  Desk  Officer  for  FDA. 

vm.  Request  for  Comments 

FDA  invites  public  comment  on  all 
aspects  of  the  agency's  proposed 
regulations  and  is  particularly 
requesting  comments  on  the  following: 

1.  Tlie  0.5-ppb  dietary  concentration 
level  that  the  agency  proposes  to 
estabUsh  as  the  threshold  of  regulation 
for  those  substances  used  in  food- 
contact  articles  that  are  not  currently 
regulated  for  direct  addition  into  food 
and  the  1  percent  of  the  ADI  threshold 
level  proposed  for  regulated  direct  food 
additives. 

2.  The  types  of  information  that  FDA 
should  make  publicly  available 
regarding  decisions  made  under  this 
poUcy.  n)A  believes  that  it  is  essential 
that  decisions  made  tmder  this  poUcy  be 
made  available  to  the  public  to  the 
greatest  extent  possible.  However,  FDA 
recognizes  its  obligation  to  protect  trade 
secret  information  and  is  interested  in 
comments  on  how  best  to  inform  the 
public  while  protecting  proprietary 
information. 

Interested  persons  may,  on  or  before 
December  13, 1993,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  excepk  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  nimiber  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

DC.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  parts  5.  25. 170. 171,  and  174 
be  amended  as  follows: 

PART  5— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
part  5  continues  to  read  as  follows: 

Authority.  5  U.S.C  504,  552,  App.  2;  7 
U.S.C  138a,  2271;  15  U.S.C  638, 1261-1282, 
3701-371  la;  sees.  2-12  of  the  Fair  Packaging 
and  Labeling  Act  (15  U.S.C  1451-1461);  21 
U.S.C  41-50,  61-63, 141-149.  467f.  679(b). 
801-886, 1031-1309;  sees.  201-903  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C  321-394);  35  U.S.C  156;  «ec«.  301, 
302.  303.  307,  310,  311,  351,  352,  361,  362. 
1701-1706.  2101  of  the  Public  Health  Service 
Act  (42  U.S.C  241.  242.  242a.  2421,  242n, 
243,  262.  263,  264,  265.  300u-300u-5.  SOOaa- 
1);  42  U.S.C  1395y.  3246b,  4332.  4831(a), 
10007-10008;  E.0. 11490. 11921.  and  12591. 

2.  Section  5.81  is  amended  by  adding 
new  paragraph  (h)  to  read  as  follows: 

§  5.81    Food  standards,  food  additives, 
ganarally  recogniMd  as  aato  (GRAS) 
sutwtances,  and  color  addlUvas. 
•        •        •  *     •        • 

(h)  The  following  officials  are 
authorized  to  issue  letters  concerning 
substances  determined  to  be  below  the 
threshold  of  regulation  under  §  170.39 
of  this  chapter: 

(1)  The  Director.  Center  for  Food 
Safety  and  Applied  Nutrition  (CTSAN). 

(2)  The  Director.  Office  of  Premarket 
Approval,  CFSAN. 

(3)  The  Directors  of  the  Divisions  of 
Petition  Control  and  Product  Policy, 
Office  of  Premarket  Approval,  CFSAN. 

PART  25— ENVIRONMENTAL  IMPACT 
CONSIDERATIONS 

3.  The  authority  citation  for  21  CFR 
part|25  continues  to  read  as  follows: 

^ihithority:  Sees.  201-903  of  the  Federal 
-— *¥ood.  Drug,  and  Cosmetic  Act  (21  U.S.C 
321-393):  sees.  351.  354-361  of  the  Public 
Health  Service  Act  (42  U.S.C  262,  263b-264); 
42  U.S.C  4321.  4332;  40  CFR  parts  150O- 
1508;  E.G.  11514  as  amended  by  E.O.  11991; 
E.G.  12114. 

4.  Section  25.22  is  amended  by 
revising  paragraph  (a)(10)  to  read  as 
follows: 

§  25.22    Actions  requiring  preparation  of  an 
environmental  assessment 


for  exemption  from  regulation  as  a  food 
additive. 


(a)(10)  Approval  of  food  and  color 
additive  petitions,  approval  of  requests 
for  exemptions  for  investigational  use  of 
food  additives,  and  granting  of  requests 


5.  Section  25.31a  is  amended  by 
revising  the  introductory  text  of 
paragraphs  (a),  (b)(1).  and  (b)(2)  to  read 
as  follows: 

S  2S.31a    Envlronmentat  assessment  for 
proposed  approvals  of  FDA-regulated 
products-Format  1. 

(a)  For  proposed  actions  to  approve 
food  or  color  additives,  drugs,  biological 
products,  animal  drugs,  and  class  ID 
medical  devices,  for  prop>osed  actions  to 
affirm  food  substances  as  generally 
recognized  as  safe  (GRAS),  and  for 
proposed  actions  to  grant  requests  for 
exemption  hozn  regulation  as  a  food 
additive,  the  applicant  or  petitioner 
shall  prepare  an  environmental 
assessment  in  the  following  format: 
•        •        •        •        • 

(b)(1)  For  actions  (either  to  approve 
food  additive  petitions  or  to  grant 
requests  for  exem{^on  from  regulation 
as  a  food  additive)  concerning 
components  of  food-contact  articles 
present  in  the  finished  food-packaging 
material  at  a  level  not  greater  than  5- 
percent-by-weight,  the  following 
information  is  required  for  the  format 
items  specified: 

(b)(2)  For  actions  (either  to  approve 
food  additive  petitions  or  to  grant 
requests  for  exemption  from  regulation 
as  a  food  additive)  concerning 
components  of  food-contact  articles  to 
be  used  in  surfaces  of  permanent  or 
semipermanent  equipment  or  of  other 
food-contact  articles  intended  for 
repeated  use,  the^Uowing  information 
is  required  for  tlW  items  specified: 


PART  170— FOOD  ADDITIVES 

6.  The  authority  citation  for  21  CFR 
part  170  continues  to  read  as  follows: 

Authority:  Sees.  201.  401.  402.  408.  409. 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C  321.  341,  342,  346a.  348.  371). 

7.  Section  170.3  is  amended  by 
redesignating  paragraph  (e)  as  (e)(1)  and 
by  adding  new  paragraph  (e)(2)  to  read 
as  follows: 

§170.3    Definitions. 


(e)(2)  Uses  of  food  additives  not 
requiring  a  listing  regulation. 
Substances  used  in  food-contact  articles 
(e.g..  food-packaging  and  food- 
processing  equipment)  that  migrate  or 
may  be  expected  to  migrate  into  food  at 
such  negligible  levels  that  they  have 


been  exempted  from  regulation  as  food 
additives  under  §  170.39. 

8.  New  §  170.39  is  added  to  subpart  B 
to  read  as  follows; 

§  1 70.39    Threshold  of  regulation  for 
substances  used  In  food-contact  articles. 

(a)  A  substance  used  in  a  food-contact 
article  (e.g.,  food-packaging  or  food- 
processing  equipment)  that  migrates,  or 
that  may  be  expected  to  migrate,  into 
food  will  be  exempted  from  regulation 
as  a  food  additive  because  it  becomes  a 
component  of  food  at  levels  that  are 
below  the  threshold  of  regulation  if; 

(1)  The  substance  has  not  been  shovim 
to  be  a  carcinogen  in  humans  or 
animals,  does  not  contain  a  carcinogenic 
impurity  or,  if  it  does,  does  not  contain 

a  carcinogenic  impurity  with  a  TDso 
value  based  on  chronic  feeding  studies 
reported  in  the  scientific  literature,  or 
otherwise  available  to  the  Food  and 
Drug  Administration,  of  less  than  6.25 
milligrams  per  kilogram  bodyvraight  per 
day.  and  there  is  no  reason,  based  on  the 
chemical  structure  of  the  substance,  to 
suspect  that  the  substance  is  a 
carcinogen.  (The  TDan.  for  the  purposes 
of  this  regulation,  is  the  feeding  dose 
that  causes  cancer  in  50  j)ercent  of  the 
test  animals.  If  more  than  one  TDjo 
value  has  been  reported  in  the  scientific 
literature  for  a  substance,  the  Food  and 
Drug  Administration  will  use  the  lowest 
TDjo  value  in  its  review.); 

(2)  The  substance  presents  no  other 
health  er  safety  concerns  because: 

(i)  The  use  in  question  has  been 
shown  to  result  in  or  may  be  expected 
to  result  in  dietary  concentrations  at  or 
below  0.5  parts  per  billion, 
corresponding  to  dietary  exposure  levels 
at  or  below  1.5  micrograms/person/day 
(based  on  a  diet  of  1,500  grams  of  solid 
food  and  1,500  grams  of  liquid  food  per 
person  per  day);  or 

(ii)  The  substance  is  currently 
regulated  for  direct  addition  into  food, 
and  the  dietary  exposure  to  the 
substance  resulting  from  the  proposed 
use  is  less  than  1  percent  of  the 
acceptable  daily  intake  as  determined 
by  safety  data  in  the  Food  and  Drug 
Administration  files; 

(3)  The  substance  has  no  technical 
efiect  in  or  on  the  food  to  which  it 
migrates;  and 

(4)  The  substance  use  has  no 
significant  adverse  impact  on  the 
environment. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  the  Food  and  Drug 
Administration  reserves  the  ri^t  to 
decline  to  grant  an  exemption  in  those 
cases  in  which  available  information 
establishes  that  the  proposed  use  may 
pose  a  public  health  risk.  The  reasons 


^sA 
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for  the  agency's  decision  to  decline  to 
grant  an  exemption  will  be  explained  in 
the  Food  and  Drug  Administration's 
response  to  the  requestor. 

(c)  A  request  for  the  Food  and  Drug 
Administration  to  exempt  a  use  of  a 
substance  from  regulation  as  a  food 
additive  shall  include  the  following 
information: 

(1)  The  chemical  composition  of  the 
substance  for  which  the  request  is  made; 

(2)  Detailed  information  on  the 
conditions  of  use  of  the  substance  (e.g., 
temperature,  type  of  food  with  which 
the  substance  will  come  into  contact, 
the  duration  of  the  contact,  and  whether 
the  food-contact  article  will  be  for 
repeated  or  single  use  applications); 

(3)  A  clear  statement  as  to  whether  the 
request  for  exemption  from  regulation  as 
a  food  additive  is  based  on  the  fact  that 
the  use  of  the  substance  in  the  food- 
contact  article  results  in  a  dietary 
concentration  at  or  below  0.5  ppb,  or  on 
the  fact  that  it  involves  the  use  of  a 
regulated  direct  food  additive  for  which 
the  dietary  exposure  is  less  than  1 
percent  of  the  acceptable  dietary  intake; 

(4)  Data  that  will  enable  the  Food  and 
Drug  Administration  to  estimate  the 
daily  dietary  concentration  resulting 
from  the  proposed  use  of  the  substance. 
These  data  should  be  either  in  the  form 
of: 

(i)  Validated  migration  data  obtained 
under  worst-case  (time/temperature) 
intended  use  conditions  utilizing 
appropriate  food-simulating  solvents; 

(ii)  Levels  of  the  substances  used  in 
the  manufacture  of  the  food-contact 
article;  or 

(iii)  Residual  levels  of  the  substances 
present  in  the  food-contact  article.  For 
repeat-use  articles,  an  estimate  of  the 
amount  of  food  that  contacts  a  specific 
unit  of  surface  area  over  the  lifetime  of 
the  article  should  also  be  provided.  (In 
cases  where  data  are  provided  only  in 
the  form  of  manufacturing  use  levels  or 
residual  levels  of  the  substance  present 
in  the  food-contact  article,  the  Food  and 
Drug  Administration  will  calculate  a 
worst-case  dietary  concentration  level 
assuming  100  percent  migration.)  A 
detailed  description  of  the  analytical 
method  used  to  quantify  the  substance 
should  also  be  submitted  along  with 
data  used  to  validate  the  detection  limit. 

(iv)  In  cases  where  there  is  no 
detectable  migration  into  food  or  food 
stimulants,  or  when  no  residual  level  of 
a  substance  is  detected  in  the  food- 
contact  article  by  a  suitable  analytical 
method,  the  Food  and  Drug 
Administration  will,  for  the  purposes  of 
estimating  the  dietary  concentration, 
consider  the  validated  detection  limit  of 
the  method  used  to  analyze  for  the 
substance. 


(v)  Interested  persons  are  encouraged 
to  obtain  guidance  h-om  the  Food  and 
Drug  Administration  on  the  appropriate 
protocols  to  be  used  for  obtaining 
extraction  data,  on  the  validation  of  the 
analytical  methods  used  to  quantify 
migration  levels,  and  on  the  procedures 
used  to  relate  migration  data  to  dietary 
exposures; 

(5)  The  existing  toxicoiogical  data  on 
the  substance  and  its  impurities;  and 

(6)  Information  on  the  environmental 
impact  that  would  result  ht>m  the 
proposed  use  of  the  substance. 
DependinA)n  the  type  of  use,  this 
informatfciii  should  be  in  the  form  of  an 
abbreviated  environmental  assessment 
as  specified  in  §  25.31a(b)(l)  or  (b)(2)  of 
this  chaptefw 

(d)  Data  to  Be  reviewed  under  this 
section  as  wellVs  any  requests  for 
guidance,  shall  be  submitted  to  the 
Division  of  Petition  Control  (HFS-216), 
Food  and  Drug  Administration,  200  C 
St.  SW.,  Washington.  DC  20204. 

(e)  The  Food  and  Drug  Administration 
will  inform  the  requestor  by  letter 
whether  the  specific  food-contact 
application  is  exempt  from  regulation  as 
a  food  additive  or  not.  Although  a 
substance  that  migrates  to  food  at  a  level 
that  results  in  a  dietary  concentration  at 
or  below  the  threshold  of  i^gulation  will 
not  be  the  subject  of  a  regulation 
published  in  the  Federal  Register  and 
will  not  appear  in  the  Code  of  Federal 
Regulations,  the  Food  and  Drug 
Administration  will  maintain  a  list  of 
substances  exempted  from  regulation  as 
food  additives  under  this  regulation  at 
the  Dockets  Management  Branch.  This 
list  will  include  the  name  of  the 
company  that  made  the  request,  the 
chemical  name  of  the  substance,  the 
specific  use  for  which  it  has  received  an 
exemption  from  regulation  as  a  food 
additive,  and  any  appropriate 
limitations  on  its  use.  The  list  will  not 
include  any  trade  names.  This  list  will 
enable  interested  persons  to  see  the 
types  of  uses  of  food-contact  materials 
being  exempted  under  the  regulation. 
The  agency's  finding  of  no  significant 
environmental  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  also  will  be 
available  for  public  inspection  at  the 
Dockets  Management  Branch  in 
accordance  with  §  25.41(b)(2)  of  this 
chapter. 

(fj  If  the  request  for  an  exemption 
from  regulation  as  a  food  additive  is  not 
granted,  the  requestor  may  submit  a 
petition  to  the  Food  and  Drug 
Administration  for  reconsideration  of 
the  decision  in  accordance  with  the 
provisions  of  §  10.33  of  this  chapter. 

(g)  If  the  Food  and  Drug 
Administration  receives  significant  new 


information  that  raises  questions  ab«ut 
the  dietary  concentration  or  the  safety  of 
a  substance  that  the  agency  has 
exempted  fix)m  regulation,  the  Food  and 
Drug  Administration  may  reconsider  its 
decision.  If  the  Food  and  Drug 
Administration  concludes  that  the 
available  information  no  longer 
supports  an  exemption  of  the  use  of  the 
food-contact  material  from  the  food 
additive  regulations,  the  agency  will 
notify  the  original  requestor  of  its 
tentative  decision.  The  requestor  will  be 
given  an  opportunity  to  show  why 
regulation  of  the  use  of  the  substance  as 
a  food  additive  is  not  appropriate.  If  the 
requestor  fails  to  adequately  respond  to 
the  new  evidence,  the  agency  will 
advise  the  requestor  that  further  use  of 
the  substance  in  question  for  the 
particular  use  will  require  a  food 
additive  regulation.  This  notification 
will  be  placed  on  public  display  at  the 
Dockets  Management  Branch  along  with 
the  file  of  those  uses  of  substances 
exempted  from  regulation  as  food 
additives. 

PART  171— FOOD  ADDITIVE 
PETITIONS 

9.  The  authority  citation  for  21  CFR 
part  171  continues  to  read  as  follows: 

Authority:  Sees.  201.  402.  409.  701  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  342,  348,  371). 

10.  New  §  171.8  is  added  to  subpart  A 
to  read  as  follows: 

S  171.8    Threshold  of  regulation  for 
substances  used  in  food-contact  articles. 

Substances  used  in  food-contact 
articles  (e.g.,  food-packaging  or  food- 
processing  equipment)  that  migrate  or 
that  may  be  expected  to  migrate  into 
food  at  negligible  levels  may  be 
reviewed  under  §  170.39  of  this  chapter. 
The  Food  and  Drug  Administration  will 
exempt  substances  whose  uses  it 
determines  meet  the  criteria  in  §  170.39 
of  this  chapter  from  regulation  as  food 
additives  and,  therefore,  a  food  additive 
petition  will  not  be  required  for  the 
exempted  uses. 

PART  174— INDIRECT  FOOD 
ADDITIVES:  GENERAL 

11.  The  authority  citation  for  21  CFR 
part  174  continues  to  read  as  follows: 

Authority:  Sees.  201,  402,  409,  701  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  342,  348,  371). 

12.  New  §  174.6  is  added  to  read  as 
follows: 

%  174.6    Threshold  of  regulation  for 
substances  used  In  food-contact  articles. 

-^^'fiubstances  used  in  food-contact 
articles  (e.g.,  food-packaging  or  food- 


processing  equipment)  that  migrate  or 
that  may  be  expected  to  migrate  into 
food  at  negligible  levels  may  be 
reviewed  under  §  170.39  of  this  chapter. 
The  Food  and  Drug  Administration  will 
exempt  substances  whose  uses  it 
determines  satisfy  the  criteria  in 
§  170.39  of  this  chapter  from  regulation 
as  food  additives  and,  therefore,  a  food 
additive  petition  will  not  be  required  for 
the  exempted  uses. 
David  A.  Kessler, 
Commissioner  of  Food  and  Ehvgs. 

Dated:  August  30. 1993. 
Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 
|FR  Doc.  93-24940  Filed  10-8-93;  8:45  am) 

BMXINO  COM  4iaO-01-P 


21  CFR  Part  814 

[Docket  No.  93N-0047] 

Medical  Devices;  Temporary 
Suspension  of  Approval  of  a 
Premarfcet  Approval  Application 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
establish  procedures  to  order  the 
temporary  suspension  of  a  premarket 
approval  application  (PMA)  for  a 
medical  device.  This  action  implements 
a  new  authority  granted  to  the  agency  by 
the  Safe  Medical  Devices  Act  of  1990 
(the  SMDA).  Under  this  new  authority, 
if,  after  providing  an  opportunity  for  an 
informal  hearing,  FDA  determines  there 
is  a  reasonable  probability  that 
continued  distribution  of  the  device 
would  cause  serious,  adverse  health 
consequences  or  death,  the  agency  shall 
.  by  order  temporarily  suspend  approval 
of  the  PMA  and  proceed  expeditiously 
to  withdraw  the  PMA. 

DATES:  Written  comments  by  December 
13, 1993.  FDA  intends  that  the  final  rule 
based  on  this  proposal  become  effective 
30  days  after  publication  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
<  305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawm  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.  Sheehan,  Center  for  Devices 
and  Radiological  Health  (HFZ-84)  Food 
and  Drug  Administration,  2098  Gaither 
Rd.,  Rockville,  MD  20850,  301-594- 
4765. 
SUPPLEMENTARY  INFORMATION: 


I.  Legislative  History 

Section  9  of  the  SMDA  (Pub.  L.  101- 
629)  amends  section  515(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360e{ej)  by  adding 
section  515(e)(3)  of  the  act  to  give  the 
agency  emergency  authority  to  order  the 
temporary  suspension  of  approval  of  a 
PMA  for  a  medical  device  pending  the 
outcome  of  a  proceeding  to  permanently 
withdraw  the  PMA. 

The  legislative  history  of  the  SMDA 
reflects  congressional  concern  about 
allowing  dangerous  devices  to  remain 
on  the  market  pending  the  outcome  of 
the  potentially  time-consuming, 
permanent  withdrawal  proceedings 
under  section  515(e)(1)  of  the  act.  (See 
S.  Rept.  513, 101st  Cong.,  2d  sess.  18- 
19  (1990).)  To  provide  the  agency  with 
a  quick  method  of  removing  dangerous 
devices  from  thFmarket  pending 
resolution  of  permanent  withdrawal 
proceedings.  Congress  amended  section 
515(e)  of  the  act  to  allow  FDA  to  order 
the  temporary  suspension  of  a  PMA 
without  having  to  pursue  a  parallel 
proceeding  in  district  court  (id.). 

Under  section  515(e)(3)  of  the  act,  if, 
after  providing  an  opportunity  for  an 
informal  hearing,  FDA  determines  there 
is  "a  reasonable  probability"  that 
continued  distribution  of  the  device 
would  cause  serious,  adverse  health 
consequences  or  death,  the  agency  shall 
by  order  temporarily  suspend  approval 
of  the  PMA  and  proceed  expeditiously 
to  withdraw  the  PMA.  The  legislative 
history  of  section  515(e)(3)  of  the  act 
states  that  a  "reasonable  probability"  is 
"one  where  it  is  more  likely  than  not 
that  the  event  will  occur."  (id.).  FDA 
emphasizes  that  the  application  of 
section  515(e)(3)  of  the  act  does  not  turn 
on  the  probability  of  whether  a 
particular  percentage  of  devices  would 
cause  serious  adverse  health 
consequences  or  death,  but  rather  on  the 
judgment  that,  if  distribution  of  the 
devices  continues,  one  or  more 
individual  devices  would  be  more  likely 
than  not  to  cause  serious  adverse  health 
consequences  or  death. 

The  legislative  history  also  states  that 
the  term  "serious,  adverse  health 
consequences"  means: 

any  significant  adverse  experience 
attributable  to  a  device,  including  those 
which  may  be  either  life  threatening,  or 
involve  permanent  or  long-term  injuries,  but 
excluding  those  non-life-threatening  injuries 
which  are  temporary  and  reasonably 
reversible.  In  other  words,  injuries 
attributable  to  a  device  that  are  not 
significant  in  nature  and  are  treatable  and 
reversible  by  standard  medical  techniques, 
proximate  in  time  to  the  injury,  are  not 
included  within  the  term's  definition, 
(id.) 


The  legislative  history  clearly 
indicates  congressional  intent  that  FDA 
will  have  "considerable  discretion"  in 
determining  whether  the  standard 
required  for  the  issuance  of  a  temporary 
suspension  order  has  been  met  (id.). 

Under  section  515(e)(3)  of  the  act  (21 
U.S.C  360e(e)(3)),  before  FDA  may 
order  the  temporary  suspension  of  a 
PMA,  the  agency  must  provide  the  PMA 
holder  with  an  opportunity  for  an 
"informal  hearing."  The  SMDA  does  not 
require  FDA  to  issue  regulations  to 
implement  the  temporary  suspension 
provision  of  section  515(e)(3)  of  the  act. 
FDA,  however,  believes  that  regulations 
would  serve  to  define  certain  terms 
related  to  temporary  suspensions  and 
establish  and  clarify  the  procedures  the 
agency  intends  to  follow  in  exercising 
its  auUiority  under  section  515(e)(3)  of 
the  act. 

n.  Contents  of  the  Proposed  Regulation 

The  proposed  regulation  amends  21 
CFR  part  814  by  adding  §  814.3(k)  and 
(1)  to  include  definitions  of  the  terms 
"reasonable  probability"  and  "serious, 
adverse  health  consequences," 
respectively.  TheTjroposed  definitions 
of  these  two  terms  conform  to  the 
definitions  of  these  terms  in  the 
legislative  history. 

The  proposed  regulation  also  adds 
§  814.47  Temporary  suspension  of 
approval  of  a  PMA.  Proposed  §  814.47 
states  the  scope  of  the  regulation 
authorizing  FDA  to  issue  an  order 
temporarily  suspending  approval  of  a 
PMA,  establishes  procedures  for  issuing 
a  temporary  suspension  order,  and  sets 
out  the  standard  for  temporarily 
suspending  approval  of  a  PMA. 

Proposed  §  814.47(a)  describes  the 
scope  of  this  proposed  rule.  FDA  would 
follow  the  procedures  set  out  in 
proposed  §  814.47  when  the  agency 
believes  that  there  is  a  reasonable 
probability  that  continued  distribution 
of  the  device  would  cause  serious, 
adverse  health  consequences  or  death. 

Proposed  §  814.47(b)  describes  the 
procedures  that  FDA  would  follow  in 
providing  the  PMA  holder  with  an 
opportunity  for  a  regulatory  hearing 
before  the  agency  decides  whether  to 
issue  an  order  temporarily  suspending 
approval  of  the  PMA. 

Under  proposed  §  814.47(b)(1),  if  FDA 
believes  that  there  is  a  reasonable 
probability  that  the  continued 
distribution  of  a  device  subject  to  an 
approved  PMA  would  cause  serious, 
adverse  health  consequences  or  death, 
FDA  may  initiate  and  conduct  a 
regulatory  hearing  to  determine  whether 
to  temporarily  suspend  approval  of  the 
PMA.  Proposed  §  814.47(b)(2)  makes 
clear  that  any  regulatory  hearing  to 
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determine  whether  to  issue  an  order 
temporarily  suspending  the  approval  of 
a  PMA  would  be  initiated  and 
conducted  by  FDA  pursuant  to  21  CFR 
part  16.  If  FDA  believes  that  immediate 
action  to  remove  a  dangerous  device 
from  the  market  is  necessary  to  protect 
the  public  health.  21  CFR  16.60(h) 
provides  that  the  agency  may  waive, 
suspend,  or  modify  any  part  16 
procedure  pursuant  to  21  CFR  10.19. 
For  example.  FDA  may  require  that  the 
PMA  holder  submit  a  request  for  a 
hearing  on  the  same  day  on  which  the 
PMA  holder  receives  the  notice  of 
opportunity  for  hearing.  FDA  may  then 
conduct  the  hearing  and  render  the 
decision  on  this  same  day.  In  such  a 
case.  FDA  would  waive  the  last 
sentence  of  21  CFR  16.24(e)  that  slates 
that  a  hearing  may  not  be  required  to  be 
held  at  a  time  less  than  2  working  days 
after  receipt  of  the  request  for  a  hearing. 
This  provision  reflects  congressional 
intent  that,  for  temporary  suspension 
actions,  the  informal  hearing,  when 
necessary,  should  be  analogous  to  a 
temporary  restraining  order  hearing  that 
could  result  in  notice,  a  hearing,  and  a 
judicial  decision  in  a  single  day.  (See  H. 
Rept.  808. 101st  Cong.,  2d  sess.  29 
(1990).) 

Proposed  §  814.47(b)(3)  provides  that 
FDA  would  deem  the  PMA  holder's 
failure  to  request  a  hearing  within  the 
timeframe  specified  by  FDA  in  the 
notice  of  opportunity  for  hearing  to  be 
waiver  of  an  opportunity  for  a  hearing. 

Under  proposed  §  814.47(c),  if  the 
PMA  holder  does  not  request  a 
regulatory  hearing  or  if,  after  the  hearing 
and  after  consideration  of  the 
administrative  record  of  the  hearing. 
FDA  determines  that  there  is  a 
reasonable  probability  that  the 
continued  distribution  of  a  device  under 
an  approved  PMA  would  cause  serious, 
adverse  health  consequences  or  death, 
the  agency  would,  under  the  authority 
of  section  515(e)(3)  of  the  act.  issue  an 
order  to  the  PMA  holder  temporarily 
suspending  approval  of  the  PMA. 

Under  proposed  §  814.47(d),  if  FDA 
issues  an  order  temporarily  suspending 
approval  of  a  PMA.  the  agency  must 
proceed  expeditiously  to  withdraw  the 
PMA  in  accordance  with  section 
515(e)(1)  of  the  act  and  the  procedures 
set  out  in  21  CFR  814.46.  This 
requirement  conforms  the  proposed 
regulation  to  the  statutory  requirement 
in  the  last  sentence  in  section  515(e)(3) 
of  the  act. 

m.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 


the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

rV.  Economic  Impact 

FDA  estimates  that  the  potential  cost 
to  holders  of  PMA's  that  are  temporarily 
suspended  pending  agency  action  to 
complete  proceedings  to  withdraw  the 
PMA's  is  $20,000  annually.  This  figure 
represents  the  potential  cost  of 
responding  to  the  agency's  notice  of 
opportunity  for  an  informal  hearing. 
FDA  anticipates  no  more  than  two  such 
responses  annually,  with  a  maximum 
estimated  cost  of  $10,000  each.  There 
will  also  be  a  loss  of  sales  to  the 
individual  company.  The  loss  would 
vary  greatly  depending  on  the  device 
and  caimot  be  estimated.  The  benefit  of 
this  rule  is  that  dangerous  devices  will 
be  removed  from  the  market  quickly 
rather  than  allowing  them  to  remain  on 
the  market  until  after  the  completion  of 
potentially  lengthy  permanent 
withdrawal  proceedings. 

The  agency  does  not  anticipate  any 
other  significant  additional  costs  of 
compliance.  Therefore,  FDA  certifies 
that  this  proposed  rule  requires  neither 
a  regulatory  impact  analysis,  as 
specified  in  Executive  Order  12291,  nor 
a  regulatory  flexibility  analysis  as 
defined  in  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354). 

V.  Comments 

Interested  persons  may,  on  or  before 
December  13. 1993,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  814 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Medical  devices,  Medical 
research.  Reporting  and  recordkeeping 
requirements. 

"Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  prof>osed  that 
21  CFR  part  814  be  amended  as  follows: 

PART  814— PREMARKET  APPROVAL 
OF  MEDICAL  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  814  continues  to  read  as  follows: 


Authority:  Sees.  501.  502,  503.  510.  513- 
520,  701,  702.  703,  704,  705,  706,  708,  801 
of  the  Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C  351,  352,  353,  360,  3600-360).  371. 
372.  373.  374,  375,  376,  379,  381). 

2.  Section  814.3  is  amended  by 
adding  paragraphs  (k)  and  (1)  to  read  as 
follows: 

§814.3    Deflnltlon*. 


(k)  Reasonable  probability  means  that 
it  is  more  likely  than  not  that  an  event 
will  occur. 

(1)  Serious,  adverse  health 
consequences  means  any  significant 
adverse  experience,  including  those 
which  may  be  either  life-threatening  or 
involve  permanent  or  long  range 
injuries,  but  excluding  injuries  that  are 
not  life-threatening  and  that  are 
temporary  and  reasonably  reversible. 
Injuries  attributable  to  a  device  that  are 
treatable  and  reversible  by  standard 
medical  techniques.  pr|f!il^ate  in  time 
to  the  injury,  are  not  included  within 
the  term's  definition.  (. 

3.  Section  814.47  is  aaded  to  subpart 
C  to  read  as  follows: 

$81 4.47    Temporary  suspension  of 
approval  of  a  PMA. 

(a)  Scope.  (1)  This  section  describes 
the  procedures  that  FDA  will  follow  in 
exercising  its  authority  under  section 
515(e)(3)  of  the  act  (21  U.S.C. 
360e(e)(3)). 

(2)  FDA  will  issue  an  order 
temporarily  suspending  approval  of  a 
PMA  if  FDA  determines  that  there  is  a 
reasonable  probability  that  continued 
distribution  of  the  device  would  cause 
serious,  adverse  health  consequences  or 
death. 

(b)  Regulatory  hearing.  (1)  If  FDA 
believes  that  there  is  a  reasonable 
probability  that  the  continued 
distribution  of  a  device  subject  to  an 
approved  PMA  would  cause  serious, 
adverse  health  consequences  or  death, 
FDA  may  initiate  and  conduct  a 
regulatory  hearing  to  determine  whether 
to  issue  an  order  temporarily 
suspending  approval  of  the  PMA. 

(2)  Any  regulatory  hearing  to 
determine  whether  to  issue  an  order 
temporarily  suspending  agproval  of  a 
PMA  shall  be  initiated  and  conducted 
by  FDA  pursuant  to  part  16  of  this 
chapter.  As  provided  for  in  §  16.60(h)  of 
this  chapter,  if  FDA  believes  that 
immediate  action  to  remove  a  dangerous 
device  from  the  market  is  necessary  to 
protect  the  public  health,  the  agency 
may  waive,  suspend,  or  modify  any  part 
16  procedure  pursuant  to  §  10.19  of  this 
chapter. 

(3)  FDA  shall  deem  the  PMA  holder's 
failure  to  request  a  hearing  within  the 
timefi^me  specified  by  FDA  in  the 


notice  of  opportunity  for  hearing  to  be 
a  waiver  of  an  opportunity  for  a  hearing. 

(c)  Temporary  suspension  order.  If  the 
PMA  holder  does  not  request  a 
regulatory  hearing  or  if,  after  the 
hearing,  and  after  consideration  of  the 
administrative  record  of  the  hearing, 
FDA  determines  that  there  is  a 
reasonable  probability  that  the 
continued  distribution  of  a  device  under 
an  approved  PMA  would  cause  serious, 
adverse  health  consequences  or  death, 
the  agency  shall,  under  the  authority  of 
section  515(e)(3)  of  the  act,  issue  an 
order  to  the  PMA  holder  temporarily 
suspending  approval  of  the  PMA. 

(d)  Withdrawal  of  the  PMA.  If  FDA 
issues  an  order  temporarily  suspending 
approval  of  a  PMA.  the  agency  shall 
proceed  expeditiously  to  withdraw  the 
PMA  in  accordance  with  section 
515(e)(1)  of  the  act  and  the  procedures 
set  out  in  §814.46. 

Dated:  July  22, 1993. 
Michael  R.  Taylor. 

Deputy  Commissioner  for  Policy. 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Parts  250,  256,  280,  and  281 
RIN  1010-AB63 

Archaeological  Resource  Surveys  and 
Reports  on  Outer  Continental  Shelf 
Lease  Tracts 

AGENCY:  Minerals  Management  Service, 
Interior. 


ACTION:  Proposed  rule. 


SUMMARY:  This  rule  proposes  to  amend 
the  regulatory  program  of  the  Minerals 
Management  Service  (MMS)  to  state 
specifically  the  authority  of  MMS  to  • 
require  lessees  or  operators  to  conduct 
archaeological  resource  surveys  and 
submit  reports  prior  to  exploration, 
development  and  production,  or 
installation  of  lease  term  or  right-of-way 
pipelines.  This  rule  also  proposes  to 
standardize  the  deHnition  and  use  of  the 
term  "archaeological  resources"  within 
MMS's  regulatory  program.  This  action 
serves  to  notify  the  public  of  the 
changes  that  MMS  is  proposing  and  to 
solicit  views  on  the  subject. 
DATES:  Comments  must  be  received  or 
postmarked  by  December  13, 1993. 
ADDRESSES:  Comments  should  be 
mailed  or  hand-carried  to  the 
Department  of  the  Interior;  Minerals 
Management  Service,  Mail  Stop  4700; 
381  Elden  Street;  Herndon,  Virginia 


2207Q-4817,  Attention:  Chief, 
Engineering  and  Standards  Branch. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kumkum  Ray,  Engineering  and 
Standards  Branch;  Minerals 
Management  Service,  Mail  Stop  4700; 
381  Elden  Street;  Herndon,  Virginia 
22070-4817,  or  telephone  (703)  787- 
1600  or  (FTS)  »-703-787-1600. 
SUPPLEMENTARY  INFORMATION:  Since 
1973,  the  Department  of  the  Interior 
(DOI)  has  included  a  stipulation  on  the 
Outer  Continental  Shelf  (OCS)  mineral 
lease  tracts  to  notify  potential  lessees 
that,  where  applicable,  archaeological 
resource  surveys  and  reports  will  be 
required.  Lessees  and  ojperators  have, 
since  that  time,  submitted  this 
information  when  the  stipulation  was 
invoked  by  MMS. 

The  authority  to  require  this 
information  was  identified,  in  a  general 
fashion,  in  a  final  rule  published  by 
MMS  in  the  Federal  Register  on  April 
1, 1988  (53  FR  10596).  That  rule  granted 
authority  to  MMS  Regions  to  ensure 
safety  and  environmental  protection  by 
requiring  OCS  lessees  and  operators  to 
conduct  needed  surveys  and  submit 
reports  when  seeking  approval  of  their 
plans  to  explore  or  develop  and  produce 
hydrocarbons  or  to  install  lease  term  or 
right-of-way  pipelines. 

This  proposed  amendment  grants 
specific  authority  to  each  MMS  Regional 
Director  to  require  archaeological 
resource  surveys  and  rep>orts. 

The  proposed  rule  also  makes  minor 
modifications  in  30  CFR  parts  256  and 
280  to  standardize  the  use  of  the  term 
"archaeological  resource,"  eliminates 
use  of  other  terms  such  as  "cultural 
resources,"  and  provides  a  uniform 
definition. 

Author 

This  document  was  prepared  by  Jeff 
Wiese,  Operations  and  Safety 
Management  and  Kumkum  Ray, 
Engineering  and  Standards  Branch, 
MMS. 

Executive  Order  (E.O.)  12291 

The  DOI  has  determined  that  this 
document  does  not  constitute  a  major 
rule  under  E.O.  12291  because:  (1)  It 
will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  (2)  it 
will  not  result  in  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions,  and  (3)  it  will  not 
result  in  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  in  domestic  or  export  markets. 


Therefore,  a  regulatory  impact  analysis 
is  not  required. 

Regulatory  Flexibility  Act 

The  CKDI  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  Any  direct  effects  of 
this  rulemaking  will  primarily  affect 
OCS  lessees  and  operators — entities  that 
are  not.  by  definition,  small  due  to  the 
technical  complexities  and  financial 
resources  necessary  to  conduct  OCS 
activities.  The  indirect  effects  of  this 
rulemaking  on  small  entities  that 

Erovide  support  for  offshore  activities 
ave  also  been  determined  to  be  small. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  those  parts  of 
MMS's  regulatory  program  affected  by 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  44  U.S.C.  3501  et  seq.  and 
have  been  assigned  OMB  clearance 
numbers  1010-0057  and  1010-0050. 

Takings  Implication  Assessment 

The  DOI  certifies  that  the  proposed 
rule  does  not  represent  a  governmental 
action  capable  of  interference  with 
constitutionally  protected  rights.  A 
Takings  Implication  Assessment 
prepared  pursuant  to  E.O.  12630, 
Government  Action  and  Interference 
with  Constitutionally  Protected  Property 
Rights,  is  not  required. 

E.O.  No.  12778  \ 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
this  proposed  regulation  meets  the 
applicable  standards  provided  in 
Sections  2(a)  and  2(b)(2)  of  E.O.  12778, 

National  Environmental  Policy  Act 

The  MMS  has  determined  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment; 
therefore,  preparation  of  an 
Environmental  Impact  Statement  is  not 
required. 

List  of  Subjects  30  CFR  Part  250 

Continental  shelf.  Environmental 
impact  statements,  Environmental 
protection,  Government  contracts. 
Incorporation  by  reference, 
Investigations,  Mineral  royalties,  Oil 
and  gas  development  and  production. 
Oil  and  gas  exploration.  Oil  and  gas 
reserves.  Penalties,  Pipelines,  Public 
lands — mineral  resources.  Public 
lands — rights-of-way.  Reporting  and 
recordkeeping  requirements.  Sulphur 
development  and  production.  Sulphur 
exploration.  Surety  bonds. 
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30  CFR  Part  256 

Administrative  practice  and 
procedure.  Continental  shelf. 
Government  contracts.  Oil  and  gas 
exploration.  Public  lands — mineral 
resources.  Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

30  CFR  Part  260 

Administrative  practice  and 
procedure.  Bonds,  Continental  shelf. 
Environmental  protection.  Mines. 
Public  lands — mineral  resources. 
Reporting  and  recordkeeping 
requirements. 

30  CFR  Part  281 

Administrative  practice  and 
procedure.  Bonds,  Continental  shelf. 
Mineral  royalties.  Mines,  Public  lands — 
mineral  resources,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  20. 1993. 
Bob  Armstrong, 

Assistant  Secretary.  Land  and  Minerals 
Management. 

For  the  reasons  set  out  in  the 
preamble.  30  CFR  parts  250.  256.  280, 
and  281  are  proposed  to  be  amended  as 
follows: 

PART  250— (XL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Authority:  Sec.  204.  Pub.  L.  95-372.  92 
Stat.  629  (43  U.S.C.  1334). 

2.  Section  250.2  is  amended  by 
adding  the  following  definition,  in 
alphabetical  order,  to  read  as  follows: 

§250.2    DeftnWons. 

***** 

Archaeological  resource  means  any 
prehistoric  or  historic  district,  site, 
building,  structure,  or  object  (including 
shipwrecks).  The  term  includes 
artifacts,  records,  and  remains  that  are 
related  to  such  a  district,  site  building, 
structure,  or  object. 

3.  A  new  §  250.26  is  added  to  subpart 
A  to  read  as  follows: 

S  250.26    Archaeotogical  reports  and 
surveys. 

(a)  If  the  Regional  Director  believes 
ihaX  an  archaeological  resource  may 
exist  in  the  lease  area,  the  Regional 
Director  will  notify  the  lessee  in  writing. 
The  lessee  shall  then  comply  with  the 
following: 

(1)  Prior  to  commencing  any 
of>erations,  the  lessee  shall  prepare  a 
report,  as  specified  by  the  Regional 
Director,  to  determine  the  potential 


existence  of  any  archaeological  resource 
that  may  be  affected  by  operations.  The 
report  shall  be  prepared  by  an 
archaeologist  and  geophysicist  and  shall 
be  based  on  an  assessment  of  data  from 
remote-sensing  surveys  and  of  other 
pertinent  archaeological  and 
environmental  information.  The  lessee 
shall  submit  this  report  to  the  Regnal 
Director  for  review.  i 

(2)  If  the  evidence  suggests  that  an 
archaeological  resource  may  be  present, 
the  lessee  shall  either: 

(i)  Locate  the  site  of  any  operation  so 
as  not  to  affect  adversely  the  area  where 
the  archaeological  resource  may  be;  or 

(ii)  Establish  to  the  satisfaction  of  the 
Regional  Director  that  an  archaeological 
resource  does  not  exist  or  will  not  be 
adversely  affected  by  operations.  This 
shall  be  done  by  further  archaeological 
investigation,  conducted  by  an 
archaeologist  and  a  geophysicist,  using 
survey  equipment  and  techniques 
deemed  necessary  by  the  Regional 
Director.  A  report  on  the  investigation 
shall  be  submitted  to  the  Regional 
Director  for  review. 

(3)  If  the  Regional  Director  determines 
that  an  archaeological  resource  is  likely 
to  be  present  in  the  lease  area  and  may 
be  adversely  affected  by  operations,  the 
Regional  Director  will  notify  the  lessee 
immediately.  The  lessee  shall  take  no 
action  that  may  adversely  affect  the 
archaeological  resource  imtil  the 
Regional  Director  has  told  the  lessee 
how  to  protect  it. 

(b)  If  the  lessee  discovers  any 
archaeological  resource  while 
conducting  operations  in  the  lease  area, 
the  lessee  shall  report  the  discovery 
immediately  to  the  Regional  Director. 
The  lessee  shall  make  every  reasonable 
effort  to  preserve  the  archaeological 
resource  until  the  Regional  Director  has 
told  the  lessee  how  to  protect  it. 

4.  Section  250.33  is  amended  by 
revising  paragraphs  (b)(15)  and  (o)  to 
read  as  follows: 

§  250.33    Exploration  Plan. 

***** 

(b)*  •  • 

(15)  Archaeological  resources 
(including  any  archaeological  resource 
reports  or  survey  information  required 
by  the  Regional  Director  and  not 
previously  submitted)  located  within 
the  area  that  may  be  disturbed  by  the 
proposed  activities. 

(o)  To  ensure  safety  and  protection  of 
the  environment  and  archaeological 
resources,  the  Regional  Director  may 
authorize  or  direct  the  lessee  to  conduct 
geological,  geophysical,  biological, 
archaeological,  or  other  surveys  or 
monitoring  programs.  The  lessee  shall 


provide  the  Regional  Director,  upon 
request,  with  copies  of  any  data 
obtained  as  a  result  of  those  surveys  and 
monitoring  programs. 

5.  Section  250.34  is  amended  by 
revising  paragraphs  (b)(8)(v)(A)  and  (s) 
to  read  as  follows: 


§250.34 
Plan. 


Development  and  Production 


(b)'  •  • 

(8)*   •   • 

(v)*   *   • 

(A)  Archaeological  resources 
(including  any  archaeological  resource 
reports  or  survey  information  required 
by  the  Regional  Director  and  not 
previously  submitted)  located  within 
the  area  that  may  be  disturbed  by  the 
proposed  activities. 

(s)  To  ensure  safety  and  protection  of 
the  environment  and  archaeological 
resources,  the  Regional  Director  may 
authorize  or  direct  the  lessee  to  conduct 
geological,  geophysical,  biological, 
archaeological,  or  other  surveys  or 
monitoring  programs.  The  lessee  shall 
provide  the  Regional  Director,  upon 
request,  copies  of  any  data  obtained  as 
a  result  of  Uiose  surveys  and  monitoring 
programs. 

6.  Section  250.157  is  amended  by 
revising  paragraph  (a)(5)  to  read  as 
follows: 

§250.157    Applications. 

(a)*   *   * 

(5)  The  application  shall  include  a 
shallow  hazards  survey  report  and,  if 
required  by  the  Regional  Director,  an 
archaeological  resource  report  that 
covers  the  entire  length  of  the  pipeline. 
A  shallow  hazards  analysis  may  be 
included  in  a  lease  term  pipeline 
application  in  lieu  of  the  shallow 
hazards  survey  report  with  the  approval 
of  the  Regional  Director.  The  Regional 
Director  may  require  the  submission  of 
the  data  upon  which  the  report  or 
analysis  is  based. 
***** 

7.  Section  250.159  is  amended  by 
revising  paragraph  (c)(4)  to  read  as 
follows: 

§  250.1 59    General  requirements  for  • 
pipeline  right-ot-way  grant 

(c)*  •  • 

(4)  If  an  archaeological  resource 
should  be  discovered  during  the 
conduct  of  any  operations  within  the 
right-of-way.  the  right-of-way  holder 
shall  immediately  report  such  findings 
to  the  Regional  Director  and  make  every 


Federal  Register  /  Vol  58.  No.  195  /  Tuesday.  October  12.  1993  /  Proposed  Rules 


reasonable  effort  to  preserve  and  protect 
the  archaeological  resource  from 
damage  until  the  Regional  Director  has 
told  the  lessee  how  to  protect  it. 


PART  256-OUTEn  CONTINENTAL 
SHELF  MINERALS  AND  RIGHTS-OF- 
WAY  MANAGEMENT.  GENERAL 

8.  The  authority  citation  for  part  256 
continues  to  read  as  follows: 

ABthorit3r:  Secretarial  Order  3071, 
Amendment  No.  1,  May  10, 1982,  and  the 
OCS  Lands  Act.  43  U.S.C  1331  ef  seq..  u 
amended,  92  StaL  629. 

9.  Section  256.23  is  amended  by 
revising  the  last  sentence  in  paragraph 
P))  to  read  as  follows: 

$259.23    Information  on  areas. 

(b)  *  *  *  For  an  oil  and  gas  lease  sale 
Call  Area,  the  Director  may  request 
comments  concerning  geological 
conditions,  including  bottom  hazards; 
archaeological  sites  on  the  seabed  or 
nearshore;  multiple  uses  of  the 
proposed  leasing  area,  including 
navigation,  recreation,  and  fisheries; 
and  other  socioeconomic,  biological, 
and  environmental  information. 

PART  280-PROSPE(mN6  FOR 
MINERALS  OTHER  THAN  OIL,  GAS, 
ANO  SULFUR  IN  THE  OUTER 
CONTINENTAL  SHELF 

10.  The  authority  citation  for  part  280 
continues  to  read  as  follows: 

Autborlty:  Outer  ContinenlBl  Shelf  Lands 
Act,  43  U.S.C  1331  gt  seq..  National 
Environmental  Policy  Act  of  1888, 42  U.S.C 
4332e(se9. 

11.  Section  280.2  is  aonended  by 
revising  the  definition  of 
"archaeological  resource"  to  read  as 
follows: 

$280.2    DefinltkMts. 


Archaeoloffcal  resource  means  any 
prehistoric  or  historic  district,  site, 
building,  structure,  or  object  (including 
shipwrecks).  This  term  includes 
artifacts,  reoutls,  and  remains  that  are 
related  to  such  a  district,  site,  building, 
structure,  or  ob)ect 


PART  281— LEASING  OF  MINERALS 
OTHER  THAN  OIL.  GAS.  ANO  SULFUR 
IN  THE  OUTER  CONTINENTAL  SHELF 

12.  The  authority  citation  for  part  281 
continues  to  read  as  follows: 

Authority:  Outer  Qjntinental  Shelf  Lands 
Act  43  U.S.C  1331  et  seq.,  as  amended.  92 
Stat.  629. 


$281.12    [Amended] 

13.  In  §  281.12.  paragraph  (c)  is 
amended  by  removing  the  word 
"archeological"  and  adding  in  its  place 
the  word  "archaeological." 

[FR  Doc.  93-24966  Filed  10-8-93;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  93-257,  RM-8327] 

Radio  Broadcasting  Services; 
Glasgow.  KY 

AGEMCY:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Henry  Royse 
seeking  the  allotment  of  Channel  231 A 
to  Gla^ow,  Kentuckv.  as  that 
community's  fourth  local  aural 
transmission  service.  Channel  231A  can 
be  allotted  to  Glasgow  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  3.9  kilometers  (2.4 
miles)  southeast.  In  order  to  avoid  a 
^ort-epadng  to  a  construction  permit 
for  StaUon  WHIC  (FM).  Channel  232C2, 
Hardinsburg.  Kentucky.  The  coordinates 
for  Channel  231 A  at  Glasgow  are  North 
Latitude  36-57-41  and  West  Longitude 
85-54-19. 

DATES:  Comments  must  be  ftled  on  or 
before  November  18, 1993,  and  reply 
comments  on  or  before  Deceniber  3, 
1993. 

ADORBSSES:  Federal  Cammonications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  intOTested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Henry  Royse,  Box,  1628, 
Glasgow,  Kentucky  42142  (petitioner). 
rOH  FURTHER  MFORMATKM  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  IMK>RMATK>N:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-257,  adopted  September  21. 1993, 
and  released  September  30, 1993.  The 
full  text  of  this  Commission  decision  is 
available  for  insp)ection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (room  239),  1919 
M  Street.  NW.  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  Inc.  (202)  857- 


3800,  1919  M  Street  NW.,  room  246.  or 
2100  M  Street  NW.,  suite  140, 
Washington,  DC  20037, 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceisdings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  tor  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Victoria  M.  McOmley. 

Assistant  Chief.  Allocations  Branch.  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc  93-24854  Filed  10-8-93;  8:45  am) 
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47  CFR  Part  73  i 

[MM  Docket  No.  93-258.  RM-829^ 

Radio  Broadcasting  Services; 
Hawaiian  Ocean  View  Estates,  HawaH 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  reqiiests 
comments  on  a  petition  by  )ames 
Stonedpher  seeking  the  allotment  of 
Channel  273A  to  Hawaiian  Ocean  View 
Estates,  Hawaii,  as  that  community's 
first  local  aural  transmission  service. 
Channel  273A  can  be  allotted  to 
Hawaiian  Ocean  View  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements.  The 
coordinates  for  Channel  2  73 A  at 
Hawaiian  Ocean  View  Estates  are  Ivlorth 
Latitude  19-05-37  and  West  Longitude 
155-46-43. 

DATES:  Comments  must  be  filed  on  or   * 
before  November  18. 1993.  and  reply 
comments  on  or  before  December  3, 
1993. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comn>ents  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultanii, 
as  follows:  Dan  A.  Alpert,  1250 
Connecticut  Avenue  NW.,  #700, 
Washington,  DC  20036  (Attorney  for 
petitioner). 
FOR  FURTHER  MFORMATION  CONTACT: 
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Nancy  J.  Walls,  Mass  Media  Bureau. 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
s>iiopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
93-258.  adopted  September  17. 1993. 
and  released  September  30, 1993.  The 
full  text  of  this  Commission  decision  js 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (room  239).  1919 
M  Street  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc..  (202)  857- 
3800, 1919  M  Street  NW..  room  246.  or 
2100  M  Street  NW.,  suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Victoria  M.  McCauley, 
Assistant  Chief.  AUocations  Branch,  Policy 
and  Bales  Division,  Mass  Media  Bureau. 
[FR  Doc.  93-24851  Filed  10-8-93;  8:45  am) 

BiLUNO  COM  (TIS-OI-M 


47  CFR  Part  73 

[MM  Docket  No.  83-256.  RM-8326] 

Radio  Broadcasting  Services; 
Taytorviile,  IL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Miller 
Communications.  Inc.  seeking  the 
allotment  of  Channel  232A  to 
Taylorville.  Illinois,  as  that 
community's  second  local  aural 
transmission  service.  Channel  232A  can 
be  allotted  to  Taylorville  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  7.2  kilometers  (4.5 
miles)  south,  in  order  to  avoid  short- 


spacings  to  the  licensed  sites  of  Station 
WRMS  (FM).  Channel  232A. 
Beardstown.  Illinois  and  Station  WLRW 
(FM).  Channel  233B.  Champaign. 
Illinois.  The  coordinates  for  Channel 
232A  at  Taylorville  are  North  Latitude 
39-29-22  and  West  Longitude  89-19- 
45. 

DATES:  Comments  must  be  filed  on  or 
before  November  18. 1993.  and  reply 
comments  on  or  before  December  3. 
1993. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC.  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  John  F.  Garziglia.  Pepper  & 
Corazzini.  1776  K  Street  NW..  suite  200, 
Washington.  DC  20006  (Attorney  for 
Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  I.  Walls.  Mass  Media  Bureau; 
(202) 634-6530. 

SUPPt.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
93-256.  adopted  September  20. 1993. 
and  released  September  30. 1993.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  230).  1919 
M  Street  NW.  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  Inc..  (202)  857- 
3800. 1919  M  Street  NW..  room  246.  or 
2100  M  Street  NW..  suite  140. 
Washington.  EX:  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Victoria  M.  McCauley, 
Assistant  Chief.  Allocations  Branch.  Policy 
and  Bales  Division.  Mass  Media  Bureau. 
[FR  Doc  93-24853  Filed  10-8-93;  8:45  am] 

BtLLMO  COM  1711-01-M 


47  CFR  Part  73 

[MM  DockM  No.  93-255.  RM-8322] 

Radio  Broadcasting  Services; 
Titusvilie,  PL 

AGENCY:  Federal  Communications 

Conmiission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Southern 
Starr  Limited  Partnership,  licensee  of 
Station  WGNE  (FM).  Channel  251C2. 
Titusvilie,  Florida,  seeking  the 
substitution  of  Channel  251C1  for 
Channel  251C2  at  Titusvilie.  and 
modification  of  its  license  to  specify  the 
higher  class  channel.  Channel  251C1 
can  be  substituted  for  Channel  251C2  at 
Titusvilie  with  a  site  restriction  of  23.6 
kilometers  (14.6  miles)  southeast  of  the 
community.  The  coordinates  for 
Channel  251C1  at  Titusvilie  are  North 
Latitude  2&-35-O0  and  West  Longitude 
80-34-10. 

DATES:  Comments  must  be  filed  on  or 
before  November  18. 1993,  and  reply 
comments  on  or  before  December  3, 
1993. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Bradford  D.  Carey.  Hardy  & 
Carey.  Ill  Veterans  Blvd..  suite  255, 
Metairie.  LA  70005  (Attorney  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy ).  Walls.  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
93-255.  adopted  September  22, 1993. 
and  released  September  30. 1993.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (room  239).  1919 
M  Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  Inc..  (202)  857- 
3800. 1919  M  Street  NW..  room  246.  or 
2100  M  Street  NW.,  suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 


Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  l.l204(b]  for  rules 
governing  permissible  ex  parte  contacts. 

For  iniormation  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Sol^ects  in  47  CFR  Part  73: 

Radio  broadcasting. 

Federal  Conununications  Commissioil. 
Victoria  M.  McCaalsy, 

Assistant  Chief,  Allocations  Branch.  Policy 
and  Pules  Division,  Mass  Media  Bureau. 
[FR  Doc  93-24852  Filed  10-6-93;  8;45  aan.1 
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47  CFR  Part  73 

[MM  Docket  No.  dS-2S9.  flm-«341] 

Radio  Broadcasting  Servlcas;  Earte, 
AR 

AGENCY:  Federal  Communications 

Commission. 
ACTION:  Proposed  role. 

SUIMIARY:  This  document  requests 
comments  on  a  petition  for  rulemaking 
filed  on  behalf  of  Earle  Broadcasting, 
requesting  the  allotment  of  FM  Channel 
234C3  to  Earle,  Aricansas,  as  that 
community's  first  local  aural 
transmission  service.  Coordinates  used 
for  this  proposal  are  35-18-46  and  90- 
33-04. 

DATES:  Comments  must  be  filed  on  or 
before  November  18, 1993,  and  reply 
comments  on  or  before  December  3, 
1993. 

ADDRESSES:  Secretary,  Federal 
Commimications  Commission, 
Washington,  E)C  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  coimsel,  as  follows:  Riley  M. 
Murphy,  Esq.,  1100  Poydras  Street,  suite 
2590,  New  Orleans,  LA  70163-2590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bxireau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rulemaking,  MM  Docket  No. 
93-259,  adopted  September  17. 1993. 
and  released  September  30, 1993.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239) 
1919  M  Street,  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  firom  the 
Commission's  copy  contractors, 
International  Transcription  Service, 
Inc^  (202)  857-3800,  2100  M  Street, 
NW..  suite  140,  Washington.  DC  20037. 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rulemaking  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  thia 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Victwia  M.  MoCaoby, 
Assistant  Chief,  Aliocationa  Branch,  Policy 
and  Rules  Division,  Mass  Medio  Bureau. 
[FR  Doc.  93-24849  Piled  10-8-93;  8:45  am] 
BtLUNS  cooc  «n>-ti-« 

47  CFR  Part  73 

[MM  Dodwt  No.  93-960,  RW-aaei] 

Radio  Broadcasting  Sarvlcaa; 
Fslrviaw,  PA 

AGENCY:  Federal  Commimicatians 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  request 
comments  on  a  petition  filed  t^  KDC, 
Inc.  seeking  the  allotment  of  Channel 
298A  to  Fairview,  Pennsylvania,  as  the 
community's  first  local  aural 
transmission  service.  Channel  298A  can 
be  allotted  to  Fairview  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements,  with 
respect  to  domestic  allotments,  without 
the  imposition  of  a  site  restriction,  at 
coordinates  North  Latitude  42-01-48 
and  West  Longitude  80-15-12.  The 
allotment  would  be  short-spaced  to 
vacant  Channel  298A,  Welland.  Ontario, 
and  Channel  298A,  Stratford,  Ontario, 
Canada.  However,  the  staff  has 
determined  that  the  Fairview  station  can 
limit  its  power  in  the  direction  of  these 
two  communities  so  as  to  avoid  any 
prohibited  overlap.  Canadian 
concurrence  is  required  since  Fairview 
is  located  vdthin  320  kilometers  (200 
miles)  of  the  U.S. -Canadian  border. 
DATES:  Comments  must  be  filed  on  or 
before  November  18,  1993,  and  reply 
comments  on  or  before  December  3. 
1993. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 


petitioner,  or  its  coimsel  or  consiihant, 
as  follows:  Allan  G.  Moskowitz,  Esq., 
Kaye,  Scholar,  Fierman,  Hays  k 
Handler,  The  McPherson  Building.  901 
Fifteenth  Street,  NW.,  suite  1100, 
Washington.  DC  20005-2327  (Counsel 
to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leshe  K.  Shapiro.  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPt^MENTARY  MFORMATNM:  This  is  a 
synopsis  of  the  Commission '•  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
93-250,  adopted  September  17, 1993, 
and  released  September  30, 1993.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239).  1919 
M  Street  NW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services.  Inc.,  (202)  857- 
3800,  2100  M  Street.  NW..  suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexiblhty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involved  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  pwmissible  ex  parte 
contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Victoria  M.  McCauley, 
Assistant  Chief,  Allocations  Branch.  Policy 
and  BuJes  Division,  Mass  Media  Bureau. 
[FR  Doc  93-24850  Filed  10-8-93;  8:45  am) 

BILUNQ  CODE  tTM-OV-M 

DEPARTMENT  OF  TRANSPORTATION 
Office  of  th«  Secretary 

49  CFR  Part  37 

[Docket  49173;  Notice  93-31] 

RIN  210S-AC0O  ! 

Transportation  for  Imflvtduals  With 
Disabilities;  Accessibility  of  Over-tfie- 
Road  Buses 

AGENCY:  Office  of  the  Secretary.  DOT. 
ACTION:  Advance  notice  of  proposed    . 
rulemaking  (ANPRM). 
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summary:  The  Depaitment  is  seeking 
responses  to  a  number  of  questions 
concerning  requirements  for  the 
accessibility  of  over-the-road  buses 
(OTRBs).  Recently,  the  Office  of 
Technology  Assessment  (OTA)  issued  a 
report  on  this  subject,  which  the 
Department  is  required  to  consider  as  it 
drafts  OTRB  access  rules.  Before  making 
regulatory  proposals,  the  Department 
wishes  to  receive  the  views  of  interested 
persons  on  issues  raised  by  the  OTA 
report  and  the  Department's  thinking 
afaMDut  OTRB  accessibility. 
DATES:  Comments  are  requested  by 
November  26, 1993.  Late-filed 
comments  will  be  considered  to  the 
extent  practicable. 

ADDRESSES:  Comments  should  be  sent, 
preferably  in  triplicate,  to  Docket  Clerk. 
Docket  No.  49173.  Department  of 
Transportation,  400  7th  Street.  SW., 
room  4107.  Washington.  DC.  20590. 
Comments  will  be  available  for 
inspection  at  this  address  from  9  a.m.  to 
5:30  p.m..  Monday  through  Friday. 
Commenters  who  wish  the  receipt  of 
their  comments  to  be  acknowledged 
should  include  a  stamped,  self- 
addressed  postcard  with  their 
comments.  The  Docket  Clerk  will  date- 
stamp  the  postcard  and  mail  it  back  to 
the  commenter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Ashby.  Deputy  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  Department  of 
Transportation.  400  7th  Street.  SW., 
room  10424.  Washington.  DC.  20590. 
(202)  366-9306  (voice):  (202)  755-7687 
(TDD),  or  Ira  Laster,  Office  of 
Transportation  Regulatory  Affairs,  same 
street  address,  room  9217.  (202)  366- 
4859. 

SUPPt.EMENTARY  INFORMATION: 

Rulemaking  Process 

This  ANPRM  is  the  first  of  several 
actions  that  are  intended  to  result,  by 
May  16. 1994,  in  the  issuance  of  final 
Department  of  Transportation  (DOT) 
rules  and  final  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  accessibility 
guidelines  to  implement  Americans 
with  Disabilities  Act  (ADA) 
requirements  that  apply  to  OTRBs.  The 
next  action  will  be  a  workshop, 
sponsored  jointly  by  the  two  agencies, 
to  bring  key  parties  together  to  discuss 
issues  related  to  OTRB  accessibility. 
This  workshop,  which  will  be  open  to 
the  public,  will  take  place  October  21- 
22. 1993.  in  the  third  floor  training  room 
of  the  President's  Committee  on 
Employment  of  People  with  Disabilities. 
The  address  of  the  President's 


Committee's  offices  is  1331  F.  Street, 
NW..  Washington,  DC  20004-1107. 
The  two  agencies  have  tentatively 
scheduled  for  January  1994  the 
publication  of  a  joint  notice  of  proposed 
rulemaking  (NPRM)  to  propose 
guidelines  and  standards  for  accessible 
OTRBs.  The  Department  also  tentatively 
plans  to  publish  a  separate  NPRM 
concerning  OTRB  service  requirements 
in  January  1994.  Following  the  review 
of  comments,  the  agencies  intend  to 
publish  final  rules  based  on  each  of 
these  NPRMs  in  May  1994. 

Statutory  Requirements 

For  purposes  of  the  Americans  with 
Disabilities  Act  (ADA),  an  OTRB  is  "a 
bus  characterized  by  an  elevated 
passenger  deck  located  over  a  baggage 
compartment"  (sec.  301(5)).  The 
Department's  ADA  regulation  (49  CFR 
37.3)  repeats  this  definition  without 
change.  OTRBs  are  a  familiar  type  of  bus 
used  by  Greyhound  and  other  fixed- 
route  intercity  bus  carriers  as  well  as 
charter  and  tour  operators. 

Section  304(b)(3)  of  the  ADA  requires 
private  providers  of  specified  public 
transportation  service  who  are  primarily 
engaged  in  the  business  of  transporting 
people,  and  whose  operations  affect 
commerce,  to  purchase  accessible 
vehicles  in  certain  circumstances. 
Under  this  section,  most  new  vehicles — 
but  not  OTRBs — purchased  for  use  in 
fixed  route  service  must  be  accessible  to 
individuals  with  disabilities,  including 
wheelchair  users.  If  a  new  vehicle 
subject  to  the  requirements  of  section 
304(b)(3)  is  to  be  used  in  demand 
responsive  service,  the  entity  may 
purchase  an  inaccessible  vehicle  if  the 
provider's  system,  when  viewed  in  its 
entirety,  provides  a  level  of  service  to 
individuals  with  disabilities,  including 
wheelchair  users,  that  is  equivalent  to 
the  level  of  service  provided  to  the 
general  public.  The  requirements  of 
section  304(b)(3)  do  not  apply,  in  any 
case,  to  used  vehicles. 

Instead  of  being  subject  to  section 
304(b)(3),  OTRBs  are  covered  by  section 
304(b)(4)(A).  This  provision  prohibits 
"the  purchase  or  lease  by  such  entity 
[i.e.,  a  private  entity  primarily  engaged 
in  the  business  of  transporting  people 
and  whose  operations  affect  commerce] 
of  an  over-the-road  bus  which  does  not 
comply  with  the  regulations  issued 
under  section  306(a)(2)."  (Section 
302(b)(2)(D)(ii)(I)  of  the  ADA  applies 
this  same  requirement  to  private  entities 
who  are  not  primarily  engaged  in  the 
business  of  transporting  people.  None  of 
the  provisions  under  discussion  apply 
to  public  entities,  whose  vehicle 
purchases — whether  of  OTRBs  or  other 


buses — must  be  accessible  as  provided 
in  Title  n  of  the  ADA.) 

Section  306(a)(2)  requires  the 
Department  to  issue  two  sets  of 
regulations — interim  requirements  and 
final  requirements— concerning  OTRB 
service.  The  interim  requirements  must 
"require  each  private  entity  which  uses 
an  over-the-road  bus  to  provide 
transportation  to  individuals  to  provide 
accessibility  to  such  bus."  However,  the 
interim  rule  may  not  require  either 
structural  changes  in  buses  to  provide 
accessibility  to  wheelchair  users  or  the 
purchase  of  boarding  assistance  devices. 
The  Department's  September  6, 1991, 
ADA  rule  established  these  interim 
requirements  (49  CFR  section  37.169). 
The  interim  requirements,  which  are 
now  in  effect,  require  boarding 
assistance  and  accommodation  of 
wheelchairs  for  passengers  with 
mobility  impairments. 

In  section  305  of  the  ADA,  Congress 
directed  the  Office  of  Technology 
Assessment  (OTA)  to  study 

(1)  The  access  needs  of  individuals  with 
disabilities  to  over-the-road  buses  and  over- 
the-road  bus  service;  and 

(2)  The  most  cost-effective  methods  for 
providing  access  to  over-the-road  buses  and 
over-the-road  bus  service  to  individuals  with 
disabilities,  through  all  forms  of  boarding 
options. 

The  contents  of  the  study  were  to 
include  the  demand  for  OTRB  service 
by  individuals  with  disabilities,  the 
degree  to  which  such  service  was 
already  accessible,  the  effectiveness  of 
various  methods  of  providing 
accessibility,  the  cost  of  providing 
accessible  buses  and  service,  possible 
design  changes  (including  restrooms 
that  do  not  result  in  a  loss  of  seating 
capacity),  and  the  impact  of  accessible 
service  on  the  continuation  of  over-the- 
road  service,  especially  to  rural 
communities.  OTA  published  its  study 
on  May  16, 1993. 

Section  306(a)(2)(B)  provides  that  not 
later  than  one  year  after  the  date  of  the 
OTA  study,  the  Department  must  issue 
regulations  to  carry  out  sections 
304(b)(4)  and  302(b)(2)(D)(ii),  cited 
above.  These  final  requirements,  "taking 
into  account  the  purposes  of  the  study 
under  section  305  and  any 
recommendations  resulting  from  such 
study,  [shall  require  1  each  private  entity 
which  uses  an  over-the-road  bus  to 
provide  transportation  to  individuals  to 
provide  accessibility  to  such  bus  to 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs."  The 
statute  does  not  permit  the  regulations 
to  require  the  installation  of  restrooms 
in  OTRBs  if  doing  so  would  result  in  a 
loss  of  seating  capacity. 


The  purpose  of  this  ANPRM  is  to  seek 
information  from  interested  persons 
about  a  variety  of  questions  and  issues 
that  the  Department  must  face  as  it 
devises  regulations  to  comply  with 
section  306(a)(2)(B). 

The  OTA  Study 

Persons  who  want  a  copy  of  the 
complete  OTA  report  (entitled  "Access 
to  Over-the-Road  Buses  for  Persons  with 
Disabihties,"  S/N  052-003-01320-7) 
may  obtain  it  from 
New  Orders 

Superintendent  of  Public  Documents 
P.O.  Box  371954 
Pittsburgh,  PA  15250-7954 
The  cost  of  the  publication  is  $9.00 
(international  customers  must  add  25 
percent).  The  Superintendent  of  Public 
Documents  accepts  payment  by  check, 
Government  Printing  Office  Deposit 
Acxount,  or  Visa  or  MasterCard.  For  the 
information  of  readers,  we  are  reprinting 
below  an  extract  from  the  text  of  the 
Executive  Summary  of  the  OTA  study. 

In  Congressional  debate  over  the  ADA, 
particular  difficulty  developed  around  the 
issue  of  access  for  individuals  with 
disabilities  to  transportation  on  buses  with  a 
high  passenger  deck,  otherwise  known  as 
over-the-road  buses  (OTRBs).  OTRBs  are 
most  often  used  in  scheduled  service  that 
takes  passengers  from  city  to  city,  or  on  local 
and  regional  tours  and  charter  trips. 
Uncertain  about  the  feasibility  and  cost  of 
OTRB  accessibility  technologies.  Congress 
WB8  concerned  that  the  burden  of 
implementing  the  ADA  might  cripple  an 
already  struggling  industry,  and  thus  cause 
the  loss  of  intercity,  charter,  and  tour  bus 
service  for  many  citizens.  To  ensure  that 
regulations  issued  by  the  U.S.  Department  of 
Transportation  (DOT)  would  be  based  on 
accurate,  objective  information,  and  fully 
reflect  the  needs  of  both  the  bus  industry  and 
the  disability  community,  Congress  directed 
the  Office  of  Technology  Assessment  (OTA) 
to  study  this  issue,  with  emphasis  on  the 
demand  for  accessible  OTRB  service,  current 
and  potential  technologies,  costs  of 
implementation,  and  impact  on  the  industry. 

There  are  no  simple  answers  to  the  issue 
of  access  to  OTRBs.  OTA  identified  a  number 
of  positive  factors,  however,  that  could  lead 
to  workable  solutions.  A  variety  of 
technologies  are  now  available  and  more  are 
under  development.  Even  more  important  are 
the  desire  by  the  industry  to  provide 
accessible  service,  the  willingness  by 
disability  communities  to  be  part  of  a  good- 
faith  process  that  may  take  years  to  reach  full 
accessibility,  and  the  growing  understanding 
by  ell  participants  that  implementation  of  the 
ADA  will  mean  devising  specific  strategies 
over  time  to  meet  specific  needs. 

Begulatory  Milestones 

Within  1  year  of  the  release  of  this  study, 
DOT  must  issue  regulations  to  inform  OTRB 
operators  to  their  compliance  obligations 
under  the  ADA.  These  regulations  take  effect 
for  large  operators  in  )uly  1996  and  for  small 


operators  in  July  1997,  although  the 
President  may  delay  implementation  for  up 
to  1  year.  The  conclusions  of  this  OTA  study, 
provided  to  Congress  and  DOT,  can  inform 
and  support  EXDT  in  this  regulatory  process. 

What  Is  an  Accessible  OTRB? 

OTA  defines  an  accessible  OTRB  as  one 
that  allows  persons  with  disabilities  to  board 
and,  where  applicable,  remain  with  their 
wheelchair  or  other  mobility  aid  while 
riding,  with  only  minimal  assistance  from 
bus  company  personnel.  Accessible  OTRBs 
have 

•  Access  to  level-change  devices, 
including  lifts  or  ramps.  An  OTRB  without 
an  onboard  level-change  device  is  accessible 
only  if  it  operates  primarily  at  stops 
equipped  with  level-change  devices. 

•  A  sufficiently  wide  door  to  accommodate 
persons  with  mobility  impairments. 

•  Two  wheelchair  tie-downs  to  secure 
wheelchairs  and  their  users. 

•  Movable  arm  rests  on  some  aisle  seats. 

•  A  means  to  communicate  with  persons 
who  have  sensory  and  cognitive 
impairments,  both  on  and  off  the  bus. 

•  An  accessible  restroom  or  operational 
provisions  for  use  of  accessible  restroom 
facilities. 

•  Personnel  trained  in  both  equipment  use 
and  people  skills  (already  a  requirement 
under  DOT  regulations). 

How  Might  Accessible  Senice  Be 
Implemented? 

The  ADA  specifies  that  accessibility  is 
phased  in  as  OTRBs  are  purchased  or  leased 
by  private  transportation  providers;  no 
retroHtting  of  vehicles  is  required.  Since  the 
lifetime  of  an  OTRB  can  exceed  20  years, 
operators  may  take  that  long  or  longer  to  turn 
over  their  fleets  and  complete  the  phase  in 
of  accessible  OTRBs.  Several  variables  will 
affect  the  process: 

•  OTRB  service  providers  may  choose 
between  vehicle-based  and  station-t)ased 
level<hange  devices  as  best  suits  their 
service  patterns.  However,  more  complicated 
regulatory  strategies  will  be  required  for  the 
station-t>ased  lift  approach,  because  a  bus 
without  a  level-change  device  onboard  is 
only  accessible  when  it  is  at  a  station  with 

a  level-change  device. 

•  Available  technologies  can  provide 
reliable  access.  Over  time,  design  and 
production  will  lead  to  technological 
improvements  and  reduced  costs.  New 
designs  are  under  development. 

•  The  area  in  which  technology  is  least 
able  to  offer  help  at  present  is  that  of 
accessible  onboard  restrooms.  However, 
access  to  restrooms  is  an  important  aspect  of 
accessible  service,  and  OTRB  operators  who 
choose  not  to  equip  vehicles  with  accessible 
restrooms  must  respond  to  this  need  in  some 
way,  presumably  with  suitably  frequent  stops 
at  accessible  facilities. 

•  The  ADA  imposes  different  standards  on 
"fixed-route"  and  "demand-responsive" 
transportation  services.  OTRBs  in  fixed-route 
service  follow  set  schedules;  demand- 
responsive  charter  and  tour  services  do  not. 
All  OTRBs  purchased  or  leased  for  fixed- 
route  service  must  be  accessible,  but 
demand-responsive  OTRB  systems  can  meet 


ADA  standards  by  providing  enough 
accessible  OTRBs  to  acconunodate  the 
demand. 

•  Reservation  systems  can  hasten  the 
implementation  of  accessible  service  before 
OTRB  systems  are  fully  accessible,  by 
allowing  passengers  to  notify  companies  of 
special  needs  and  by  providing  advance 
notice  to  make  accessible  equipment 
available.  However,  the  ADA  forbids  the  use 
of  reservation  systems  primarily  for  persons 
with  disabilities;  reservation  systems  must 
serve  all  riders. 

•  Companies  without  a  reservation  system 
can  begin  compliance  by  publishing 
schedules  with  designations  of  routes  and 
times  that  are  served  by  accessible  vehicles, 
and,  for  the  routes  and  times  that  are  not 
accessible,  the  company  can  specify  that 
persons  call,  for  example,  24  hours  in 
advance  if,  and  only  if,  they  need  t>oarding 
assistance. 

How  Much  Will  It  Cost? 

•  OTA  calculates  that  the  additional  cost 
for  one  new  OTRB  to  be  outfitted  with 
accessibility  technologies  and  operated  over 
its  entire  lifetime  (of  roughly  20  years)  ranges 
from  S18,000  to  S40,000.  or  approximately  1 
percent  of  the  total  lifetime  capital  and 
operating  costs.  These  estimates  follow 
critical  financial  assumptions  made  by  OTA 
and,  as  with  all  estimates  of  future  cost,  there 
is  a  high  degree  of  uncertainty  (OTA's  Srief 
summary  of  its  cost  analysis,  reprinted  here, 
does  not  fully  reflect  OTA's  assumptions  and 
calculations,  which  include  some  higher  cost 
scenarios.) 

•  Most  operators  will  not  purchase 
accessible  vehicles  until  sometime  after  the 
ADA  regulations  go  into  effect  in  1996-97.  so 
they  will  not  begin  to  incur  these  costs  for 
some  time.  As  operators  turn  over  their  fleet, 
the  cost  of  implementing  accessible  service 
will  rise  and  approach  approximately  1 
percent  of  the  total  operating  costs  only  when 
the  fleet  becomes  fully  accessible. 

•  Choice  in  purchasing  station-based  or 
onboard  level-change  devices  is  an  important 
factor  in  minimizing  costs.  For  example, 
operators  in  urt)anized  areas  with  many 
express  buses  are  likely  to  benefit  from 
station-l)ased  technologies,  whereas  Ofierators 
in  rural  areas  with  many  stops  will  most 
likely  prefer  OTRBs  with  onboard  level- 
change  devices. 

What  Might  the  Impacts  Be? 

The  impacts  of  the  ADA  cannot  be 
predicted  with  any  certainty.  OTA  estimates 
the  most  likely  impacts  as  follows: 

OTRB  operators  providing  fixed-route 
service  will  fece  capital  and  operating  costs 
in  implementing  the  ADA.  Since  many  OTRB 
operators  are  experiencing  financial 
difficulties,  already  they  are  concerned  about 
these  costs.  Some  fixed-route  providers  have 
said  that  they  may  reduce  service,  and  it  is 
conceivable  that  some  companies  already  in 
financial  trouble  could  choose  to  end  service. 
Charter  and  tour  operators  of  OTRBs  have 
somewhat  simpler  requirements  than  fixed- 
route  providers  under  the  ADA,  and,  as  their 
general  financial  situation  is  often  stronger 
than  that  of  fixed-route  OTRB  operators,  the 
cost  impact  should  be  less. 
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Rural  communities  could  experience  a 
reduction  in  service,  but  it  is  not  possible  to 
predict  whether  this  will  actually  happen. 
Given  the  proprietary  nature  of  company  data 
and  the  decline  of  rural  service  over  the 
decades  before  the  passage  of  the  ADA,  it 
may  be  impossible  to  isolate  the  effect  of 
ADA  compliance  on  rural  service — even  after 
the  fact — but  OTA  expects  the  effect  to  be 
maiginal. 

Persons  with  disabilities  and  other 
passengers  face  a  phase  in  of  full  accessibility 
that  could  last  as  long  as  20  years.  Thus,  for 
a  number  of  years,  carrying  of  riders  with 
mobility  imptairments  will  still  be  used  as  a 
method  of  boarding  assistance,  creating 
problems  tar  both  the  riders  and  OTRB 
personnel.  Accessibility  costs  that  are  passed 
on  through  increased  fares  could  marginally 
reduce  ridership  by  those  now  using  OTRBs. 
However,  the  demand  for  OTRB  service  by 
persons  with  disabilities  will  most  likely 
increase  as  systems  become  truly  accessible 
and  the  population  ages. 

Questions 

While  the  OTA  study  examines  in 
depth  many  of  the  issues  concerned 
with  OTRB  accessibility,  the 
Department  is  interested  in  receiving 
information  on  a  wide  variety  of  issues. 
We  will  consider  the  information  we 
receive  in  response  to  these  questions 
and  from  the  October  1993  workshop,  as 
well  as  the  OTA  findings  and 
recommendations,  as  we  work  to 
formulate  an  NPRM  to  carry  out  section 
306(a)(2)(B)  of  the  ADA  and  a  regulatory 
evaluation  for  that  NPRM. 

A.  Scope  of  Accessibility  Requirements 

The  joint  Access  Board-DOT  NPRM 
will  concern  the  guidelines  for  bus 
accessibility.  It  will  propose  answers  to 
the  question.  "What  does  an  accessible 
OTRB  look  like?"  The  Department's 
separate  NPRM  on  accessible  OTRB 
service  will  address  issues  such  as  what 
requirements  bus  companies  should 
meet  for  acquiring  accessible  buses  and 
what  OTRB  service  requirements  should 
be  established.  It  is  the  Department's 
responsibility  to  determine  the  scope  of 
accessibility  requirements  for  OTRB 
operators. 

The  OTA  study  -ppears  to  take  the 
legal  view  that,  under  the  ADA,  OTRBs 
must  be  subject  to  the  same 
requirements  as  other  large  buses 
operated  by  private  entities  primarily  in 
the  business  of  transporting  people.  In 
this  view,  for  example,  the  Department 
would  be  compelled  to  require  that  all 
new  OTRBs  purchased  for  fixed-route 
service  be  accessible.  The  E)epartment, 
while  required  to  take  OTA's  views  and 
recommendations  into  account,  is  not 
bound  by  them.  Consequently,  the 
Department  is  authorized  to  consider 
whether,  for  example,  in  light  of  the 
industry's  financial  circumstances,  less 


stringent  reqiiirements  could  be 
imposed  on  some  or  all  segments  of  the 
industry. 

1.  Should  the  requirements  the 
Departnwnt  imposes  in  its  regulations 
differ  in  any  respects  from  the 
requirements  imposed  on  other  private 
entities  primarily  engaged  in  the 
business  of  transporting  people? 

2.  Should  the  rule  require  that  all  new 
buses  to  be  used  for  fixed  route  service 
be  accessible?  For  demand  responsive 
service?  If  not,  should  there  be  an 
equivalent  service  standard  applying  to 
operators  before  they  can  purchase 
inaccessible  buses?  In  the  latter  case,  are 
vehicle  pooling  arrangements  feasible 
and  acceptable? 

3.  Should  the  rule  require  operators  to 
have  a  minimum  number  of  accessible 
vehicles  in  their  fleets?  Should  this  be 

a  fixed  number,  or  a  percentage,  or  be 
otherwise  dependent  on  the  total 
rjumber  of  venicles  in  the  fleet?  If  the 
Operator  is  a  national  or  regional 
dperator,  should  this  minimum  be  based 
on  the  operator's  nationwide  fleet  or 
broken  down  into  Limited  geographic 
areas?  Should  this  minimum  be 
required  to  be  reached  within  a  specific 
amount  of  time?  If  so,  what  number  of 
years  would  be  appropriate?  Should 
requirements  differ  for  fixed  route  and 
demand  responsive  operators?  If  the 
accessibility  requirement  does  not  apply 
to  used  buses  (as  is  the  case  for  other 
vehicles  covered  by  section  304  of  the 
ADA),  how  would  the  establishment  of 
a  specific  number  or  percentage  affect 
the  operator's  current  policies  on 
purchase  of  used  vehicles? 

4.  Under  section  304  of  the  ADA, 
private  entities  primarily  in  the  business 
of  transporting  people  must  purchase 
accessible  new  vehicles  in  certain 
circumstances  (e.g.,  for  fixed  route 
service).  This  requirement  does  not 
apply  to  used  vehicles,  however.  If  this 
same  scheme  is  applied  to  OTRBs,  then 
some  operators  may  decide  not  to 
purchase  new  vehicles.  As  a  result,  the 
total  national  OTRB  fleet  may  become 
completely  accessible  only  very  slowly. 
This  has  particular  implications  for  the 
accessibility  of  interline  service  (e.g.,  if 
a  major  carrier  has  accessible  vehicles, 
but  a  small  interlining  carrier  does  not, 
then  a  passenger  with  a  disability  may 
be  unable  to  complete  his  or  her 
intended  trip).  How  can  this  problem 
best  be  addressed?  Should  all  carriers  be 
required  to  provide  some  accessible 
service,  or  equivalent  service?  Should 
the  Department  require  good  faith 
efforts  to  obtain  accessible  used  OTRBs 
(as  is  required  of  public  operators)? 

5.  Should  there  be  a  different  set  of 
rules  depending  on  the  size  of  an 
operator's  fleet?  For  example,  are  there 


significant  operational  considerations 
for  a  company  that  has  a  few  buses,  as 
opposed  to  an  operator  with  a  few 
hundred  or  thousand  buses,  that  should 
make  the  regulations  different  for  these 
companies?  Where  should  the  break 
point  be,  and  what  should  the 
regulatory  differences  be?  (This  question 
also  is  relevant  to  the  timing  of 
regulations,  since  small  operators  have 
an  additional  year  to  come  into 
compliance,  under  the  statute.) 

6.  If  the  regulation  prescribes  different 
standards  based  on  the  type  of  service 
provided  (e.g.,  fixed  route  vs.  charter/ 
tour),  how  should  the  regulations 
address  operators  who  provide  both 
tyjjes  of  service? 

B.  Interim  Service  Requirements 

1.  It  is  likely  that  it  will  be  many  years 
before  all  OTRBs,  or  even  a  majority  of 
OTRBs  in  providers'  fleets,  are 
accessible.  Should  the  Department 
require  providers  to  make  some  sort  of 
accessible  service  available  to 
passengers  with  disabilities  in  the 
meantime?  If  so,  what  kind  of  service 
should  be  required?  When  should  such 
service  be  implemented? 

2.  The  Department's  existing  interim 
requirements  for  OTRB  service  require 
boarding  assistance  for  passengers  who 
request  it,  without  specifying  the  means. 
Boarding  assistance  could  be  provided 
by  use  of  boarding  chairs  or  direct  hand- 
carrying,  imder  these  interim 
requirements.  Under  the  new  rule, 
should  either  of  these  means  of 
providing  assistance  be  required  in 
instances  where  accessible  service  (e.g., 
employing  vehicle-based  or  station- 
based  lifts)  is  not  available?  Should  it  be 
discretionary  with  the  carrier?  Should  it 
be  prohibited,  given  the  problems  that  it 
may  create  for  both  passengers  and 
carrier  personnel?  Both  hand-carr>'ing 
and  current  airline-style  boarding  chairs 
require  two  people  to  provide 
assistance.  How  would  operators 
address  the  need  for  personnel  to 
perform  this  service? 

3.  Diuing  the  period  before  operators' 
fleets  fully  meet  accessibility 
requirements,  it  has  been  suggested  that 
a  reservations  system  could  be  used  by 
passengers  with  disabilities  to  alert 
operators  that  accessible  service  will  be 
necessary.  Some  have  suggested  that  an 
"on-call"  accessible  bus  system  would 
be  a  good  idea.  On  the  other  hand,  OTA 
said,  and  others  have  argued,  that  the 
ADA  would  not  permit  requiring 
persons  with  disabilities  to  use  a 
reservation  system  if  other  passengers 
are  not  also  required  to  use  it.  That  is, 
if  passengers  in  general  can  be 
accommodated  on  a  "space  available" 
basis  by  showing  up  at  the  terminal,  the 


Federal  Register  /  Vol.  58,  No.  195  /  Tuesday.  October  12,  1993  /  Proposed  Rules  52739 


ADA  would  require  that  same  flexibility 
of  service  to  apply  to  passengers  with 
disabilities.  The  Department  seeks 
comments  on  this  issue.  Would  an  "on- 
call"  system  specifically  for  passengers 
with  disabilities  be  appropriate  as  part 
of  an  "interim"  system  even  if  not 
appropriate  on  a  permanent  basis? 

C.  Operational  and  Fleet  Composition 
Issues 

1.  What  load  factors  do  Bxed-route 
operators  have  for  various  kinds  of 
service  at  various  times  (e.g.,  average 
weekdays,  Friday  nights,  nights  before 
and  evenings  of  holidays,  various 
seasons  etc.) 

2.  What  are  carriers'  policies  for 
accommodating  extra  passengers  when 
scheduled  buses  are  full?  For  example, 
do  carriers  add  extra  buses?  If  so,  how 
many  extra  passengers  must  be  waiting 
before  an  extra  bus  is  added?  Is  there  a 
difference  between  how  extra 
passengers  are  handled  at  a  terminal 
and  at  some  en  route  pickup  point?  Do 
carriers'  practices  in  this  regard  depend 
on  equipment  availability  at  a  given 
time  and  place,  or  is  there  a  policy  of 
always  making  an  extra  bus  available 
when  needed  for  a  given  number  of 
passengers? 

3.  If  the  first  available  OTRB  cannot 
accommodate  a  wheelchair  user  {e.g.,  all 
securement  locations  are  occupied), 
what,  if  any,  "back-up"  service  should 
be  required?  Should  the  operator 
provide  another  accessible  OTRB?  Is 
equivalent  service  in  another  type  of 
vehicle  acceptable?  What  constitutes  a 
reasonable  waiting  time  for  the 
passenger  to  receive  service  in  a  back- 
up or  alternative  vehicle? 

4.  What  percentage  of  trips  involve 
interlining?  How,  if  at  all,  would  the 
introduction  of  accessible  buses  affect 
interlining? 

5.  What  is  the  breakdown  of  the  types 
of  stops/stations  (e.g.,  terminals. 
Interstate  highway  rest  stops, 
restaurants,  retail  stores,  flag  stops  etc.), 
in  terms  of  numbers  and  percentages? 

6.  Charter  tour  operations  sometimes 
provide  "tour  guide"  services,  in  which 
an  employee  provides  information  about 
points  of  interest,  etc.  Should  the 
Department  propose  requirements  to 
provide  these  services  in  ways  which 
are  available  to  persons  with  hearing 
impairments?  If  so,  what  means  are 
preferable?  What  would  the  cost  be? 

7.  Should  drivers  ha  required  to  cycle 
lifts  before  leaving  on  a  trip?  If  lifts 
malfunction,  what  should  the  driver  or 
bus  company  do?  Hov/  should  service 
be  provided  to  passengers  who  may  be 
unable  to  be  served  because  of  a  broken 
lift  (especially  if  the  passenger  is 
already  on  board)? 


8.  How  are  people  needing  special 
accommodations  other  than  assistance 
with  mobility  (e.g.,  users  of  oxygen  or 
respirators^ currently  handled  on 
OTTlBs  providing  fixed  route  or  charter 
service?  What  should  requirements  be 
for  serving  such  passengers? 

9.  If  the  main  door  is  used  to  board 
wheelchair  users  and  other  passengers, 
what  are  the  potential  impacts  on 
boarding  and  deboarding  times  and 
schedule  delays? 

10.  If  station-based  lifts  are  used  in 
lieu  of  vehicle-based  lifts,  how  many 
personnel  are  needed  to  deploy  and 
operate  these  hfts?  How  long  does  it 
take  to  get  on  or  ofT  an  OTRB  using  a 
station-based  lift,  compared  with  a 
vehicle-based  lift?  What  is  the 
availability  and  cost  of  station-based 
Ufts  (purchase  price  and  operation/ 
maintenance  costs)?  Please  estimate 
annual  production  of  these  units.  We 
request  that  users  and  manufacturers 
provide  data  supporting  their  responses 
to  these  questions. 

11.  How  would  persons  with 
disabilities  best  be  deboarded  in  an 
emergency  that  prevented  the  lift  from 
operating  (e.g.,  an  accident  that  caused 
the  lift  to  jam)?  Should  buses  carry  any 
particular  sort  of  equipment  to  assist  in 
this  situation?  If  so,  what  equipment 
should  be  required? 

12.  Are  station-based  ramps  available 
that  could  be  used  for  boarding  and 
deboarding?  Do  they  (and  do  they  need 
to)  meet  ADA  ramp  slope 
specifications? 

D.  Lavatories  and  Rest  Stops 

1.  The  OTA  report  indicates  that 
installation  of  current  on-board 
accessible  lavatory  modules  on  OTRB's 
will  result  in  the  loss  of  seating 
capacity.  Are  there  o{>erational  ways  of 
minimizing  potential  seat  loss  for  these 
units? 

2.  OTA  estimates  that  lavatory 
modules  they  studied  cause  a  loss  of  3- 
7  seats  on  OTRBs.  What  would  be  the 
economic  effects  of  such  a  reduction  in 
seating  capacity  on  particular 
companies?  On  industry  segments  (e.g., 
long  haul  fixed  route,  short  haul  fixed 
route  service,  charter/tour  service)?  On 
the  industry  as  a  whole? 

3.  The  economic  effects  of  a  reduction 
in  seating  capacity  caused  by 
installation  of  accessible  lavatories 
would  appear  to  depend,  to  some 
extent,  on  vehicle  load  factors.  That  is, 
if  a  bus  now  carries  an  average  of  20 
persons  per  trip,  the  revenue  the  bus 
generates  for  its  owner  would  be 
unaffected  if  the  seating  capacity 
dropped  from  47  to  42.  On  the  other 
hand,  if  that  same  bus  carries  an  average 
of  45  persons  per  trip,  the  reduction  on 


seating  capacity  would  have  a  revenue 
impact.  Is  this  a  fair  assumption?  With 
this  in  mind,  what  currently  are  the  load 
factors  for  particular  companies, 
industry  segments,  the  entire  industry? 

4.  Could  the  economic  effects  of  any 
such  reductions,  especially  at  peak 
travel  times,  be  mitigated  by  the 
provision  of  alternative  transportation 
services  for  able-bodied  passengers? 
That  is,  if  what  otherwise  would  be  a 
full  bus  could,  because  it  had  an 
accessible  lavatory,  carry  only  42 
passengers,  a  van  might  be  made 
available  for  the  five  "excess" 
passengers,  presumably  at  lower  capital 
and  operating  costs  than  an  additional 
full  size  bus.  Is  such  an  alternative 
practical?  Could  the  "excess" 
passengers  be  accommodated  in  the 
same  manner  currently  used  to 
accommodate  passengers  in  excess  of 
bus  capacity? 

5.  The  most  obvious  means  of 
ensuring  access  by  persons  with 
mobility  impairments  to  rest  room 
services,  in  the  absence  of  on-board 
accessible  lavatories,  is  to  make  rest 
stops  at  facilities  with  accessible 
restrooms.  Currently,  at  what  intervals 
are  rest  stops  provided?  How  long  are 
the  stops?  Please  provide  data  to 
support  estimates. 

6.  From  the  point  of  view  of 
passengers  who  use  wheelchairs  (as 
well  as  in  terms  of  the  convenience  of 
other  passengers),  at  what  intervals 
should  rest  stops  be  made  (e.g.,  2  hours, 
3  hours,  4  hours,  on  request)  and  how 
long  should  they  be?  What  is  the 
estimated  time  for  a  passenger  to  use  a 
lift  to  get  on  and  off  an  OTRB?  We 
would  request  data  on  this  point 
particularly  from  operators  who  now 
provide  accessible  service. 

7.  At  the  present  time,  what  are  the 
mean  and  median  stage  lengths  of  fixed 
route  OTRB  service?  Do  stage  lengths 
differ  on  "express"  service  from  stage 
lengths  on  non-  "express"  or  "local" 
service?  What  percentage  of  runs,  and  of 
passengers,  are  represented  by 
"express"  trips  with  longer  stage 
lengths?  What  effects  would  rest  stops 
of  various  intervals  and  lengths  have  on 
service  of  this  kind? 

8.  It  appears  likely  that  charter/tour 
operators  (i.e.,  carriers  who  operate 
demand  responsive  service)  may  have 
more  flexibility  in  choosing  rest  stops, 
as  well  as  foreknowledge  of  whether  a 
given  trip  will  include  persons  with 
mobility  impairments.  What  problems, 
if  any,  would  charter/tour  operators 
have  in  ensuring  availability  of 
accessible  rest  stops  to  passengers? 

9.  A  necessary  condition  of  using  rest 
stops  as  the  means  of  making  rest  rooms 
available  to  passengers  with  disabilities 
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is  Ae  presence  of  accessible  rest  room 
facilities,  with  an  accessible  pathway, 
along  the  route.  What  problems  have 
operators  had  in  finding  accessible  rest 
stops? 

10.  It  is  likely  to  be  some  years  before 
OTRB  fleets  are  composed  largely  or 

v\  holly  of  accessible  buses.  Pending  that 
time  (even  if  accessible  lavatories  are 
required  on  new  OTRBs).  should  bus 
operators  be  required  to  stop  only  at 
accessible  rest  stop  locations? 

11.  Suppose  that  there  are  a  limited 
number  of  fixed  routes  (e.g.,  long 
express  runs)  on  which  it  would  not  be 
feasible  (e.g.,  for  reasons  of  too-lengthy 
schedule  delays)  to  use  rest  stops  as  a 
means  of  providing  accessible  rest  room 
service  to  passengers  with  disabilities. 
Would  it  be  practical,  and  consistent 
with  the  ADA,  to  use  on-call  accessible 
buses  with  accessible  on-board  rest 
rooms  to  provide  service  to  passengers 
with  disabiUties  on  these  routes? 

E.  Training 

1.  Should  driver  training  be  required? 
Training  for  other  public  contact 
personnel?  How  much?  Should  there  be 
recurrent  as  well  as  initial  training? 
What  training  with  respect  to 
accommodating  passengers  with 
disabilities  do  drivers  and  other 
company  personnel  now  receive? 

2.  The  training  would  probably 
include  information  on  the  proper  and 
safe  operation  of  vehicle-borne  lifts,  as 
well  as  on  the  use  of  securement 
devices.  If  station-based  or  wayside  lifts 
are  used,  should  the  operator  ensure 
that  its  drivers  are  faniiliar  with  the 
various  types  of  lifts  on  particular 
routes?  If  not.  who  would  be  responsible 
for  their  proper  operation? 

3.  Should  drivers  have  sensitivity 
training,  in  order  to  respond 
appropriately  to  passengers  with 
disabilities?  What  other  areas,  if  any. 
should  training  cover? 

4.  What  will  the  costs  of  training  be? 
What  is  the  average  cost  per  hour  of 
training  bus  drivers  or  other  personnel 
involved? 

F.  Economic  Issues 

1.  Some  carriers  may  typically  buy 
only  new  or  only  used  buses.  We  solicit 
information  on  carriers'  purchasing 
practices.  In  the  last  10  years,  how  many 
new  and  how  many  used  buses  have 
you  purchased?  Is  there  a  percentage 
increase  in  the  cost  of  a  new  bus  that 
would  cause  you  to  change  current 
purchasing  practices? 

2.  What  means  do  carriers  use  to 
finance  the  purchase  of  newly  acquired 
vehicles? 

3.  Carriers  probably  use  different 
approaches  for  depreciating  and/or 


amortizing  the  costs  of  buses.  What  are 
these  methods?  Would  they  change  if 
requirements  for  accessibility  features 
increased  the  cost  of  a  new  bus  by  a 
given  percentage  (e.g.,  5-10  percent)? 

4.  To  what  degree  is  the  purchase 
price  of  a  used  OTRB  a  function  of  age. 
versus  other  factors  such  as  condition 
and  number  of  miles  driven?  What  is 
the  price  range  for  used  OTRBs? 

5.  Some  carriers  provide  a  mix  of 
service  (e.g.,  fixed  route  intercity 
passenger  services,  charter  or  tour 
services,  package  express).  What  are 
carriers'  gross  revenues  and  net  income 
by  type  of  service?  How  sensitive  is  the 
demand  for  these  services  to  price 
increases? 

6.  Is  20  years  the  life  expectancy,  on 
average,  of  all  OTRBs,  or  does  this  differ 
by  manufacturer?  What  is  the  average 
amount  of  time  that  initial  purchasers 
tend  to  keep  new  OTRBs  before  resale? 

7.  If  manufacturers  sell  both 
inaccessible  and  accessible  buses, 
would  making  both  designs  impose 
significant  costs  on  manufacturers, 
above  the  cost  of  making  only  accessible 
buses? 

8.  How  does  the  industry  determine 
price  per  seat?  What  is  the  estimated 
price  per  seat  in  particular  companies, 
industry  segments,  and  the  industry  as 
a  whole? 

Issued  this  30th  day  of  September,  1993,  at 
Washington,  E)C 
Federico  Pena. 
Secretary  of  Transportation. 
[FR  Doc.  93-24865  Filed  10-&-93;  8:45  ajn] 
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DEPARTMENT  OF  THE  INTERtOR 
Fish  and  Wildlife  Service 


50  CFR  Part  17 

RIN  1018^875  and  1018-AC09 

Endangered  and  Threatened  Wildlife 
and  Plants;  Thirty-Day  Extension  on 
the  Proposed  Rule  To  List  the  Northern 
Coppeitelly  Water  Snake  ^lerodia 
Erythrogaster  Neglecta)  and  ttte  Lake 
Erie  Water  Snake  (Nerodia  SiperKlon 
Insularum)  as  Threatened 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule;  notice  of 
extension  of  comment  period  and  public 
hearing  request  deadline. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  extends  for  30  days  the 
period  during  which  it  will  accept 
comments  and  requests  for  public 
hearings  on  two  proposed  rules  to  list 


the  northern  copperbelly  water  snake 
{Nerodia  erythrogaster  neglecta)  (58  FR 
43860-43863.  August  18. 1993)  and  the 
Lake  Erie  water  snake  [Nerodia 
sipendon  insularum)  (58  FR  43857- 
43860.  August  18. 1993)  as  threatened 
pursuant  to  the  Endangered  Species  Act 
of  1973.  as  amended.  'Ihe  Service 
believes  a  number  of  parties  interested 
in  these  proposed  listings  may  not  have 
received  notice  of  the  proposals  in 
sufficient  time  to  submit  comments  or 
request  public  hearings  during  the 
original  comment  periods.  T1«b 
extension  will  provide  sufficient  time 
for  comment  preparation  and 
submission  of  requests  for  pubUc 
hearings. 

DATES:  This  extension  will  result  in  the 
comment  period  for  both  proposals 
ending  on  November  16, 1993.  The 
pubUc  hearing  request  period  will  end 
on  November  4. 1993.  for  both 
proposals. 

ADDRESSES:  Comments  and  public 
hearing  requests  should  be  submitted  to 
the  address  below.  The  complete  files 
for  these  proposals  are  available  for 
inspection,  by  appointment,  during 
normal  business  hours,  at  the  Twin 
Cities  Regional  Office,  U.S.  Fish  and 
Wildlife  Service,  Division  of 
Endangered  Species,  Whipple  Federal 
Building,  1  Federal  Drive,  Fort  SneHing, 
Minnesota  55111-4056. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terence  J.  Miller,  Acting  Chief,  Division 
of  Endangered  Species,  at  the  above 
address  (telephone  612/725-3276). 

SUPPLEMENTARY  INFORMATKM: 

Background 

These  two  snakes  have  been  proposed 
for  listing  as  threatened  species  due  to 
strong  evidence  that  their  range  and 
numbers  have  declined  dramatically, 
primarily  as  a  result  of  the  destruction 
of  their  habitats,  and  that  the  threats  to 
their  habitats  and  to  the  snakes 
themselves  are  continuing.  The  northern 
copperbelly  water  snake  now  persists  in 
isolated  populations  in  southern 
Michigan  and  adjacent  Indiana  and 
Ohio,  southern  Indiana,  southeastern 
Illinois,  and  adjacent  Kentucky.  It 
occupies  lowland  swamps  and  adjacent 
wooded  and  upland  areas.  The  Lake 
Erie  water  snake  is  now  found  only  on 
a  portion  of  the  limestoiM  island 
archipelago  of  western  Lake  Erie:  the 
mainland  peninsula  between  Catawba 
and  Marblehead,  Ohio;  and  Pt.  Pelee, 
Ontario.  Its  habitat  is  the  rocky 
shoreline  and  adjacent  waters  of  Lake 
Erie. 

Since  the  publication  of  the  August 
18, 1993,  proposal  to  list  these  two 
snakes  as  threatened  species,  the 
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'.  Jervice  has  been  attempting  to  contact 
owners  of  property  upon  which  these 
snakes  are  believed  to  exist.  The  Service 
has  also  been  contacting  the  ma^or 
national,  regional,  and  state 
herpetological  organizations;  county, 
state,  and  Federal  governmental 
agencies  having  activities  in  these  areas; 
and  Congressional  representatives  from 
these  locations  to  notify  them  of  the 
proposals  and  their  potential  effects. 
However,  the  Service  believes  a 
significant  number  of  interested  and 
affected  parties  may  not  have  received 
notification  in  time  for  them  to  review 
the  proposal  and  submit  comments  <» 
requests  for  public  hearings.  The 


Service  considers  input  from  all 
interested  and  affected  parties  to  b^  a 
vital  component  of  the  listing  process. 
Therefore,  the  Service  is  providing 
additional  opportimity  for  all  parties  to 
prepare  and  submit  comments  on  the 
proposal  and  to  request  public  hearings. 

Author 

The  author  of  this  notice  is  Ronald  L. 
Refsnider.  U.S.  Fish  and  Wildlife  ' 
Service,  Division  of  Endangered 
Species.  Whipple  Federal  Building.  1 
Federal  Drive,  Fort  Snelling,  Minnesota 
55111^1056. 


Authority 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1543;  16  U.S.C  4201-4245;  Pub.  L  99- 
625, 100  Slat.  3500;  unless  otherwise  noted. 

List  of  Subjects  in  50  CFR  Part  1 7 

Endangered  and  threatened  species. 
Expwrts,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  October  5. 1993. 
Thomat  J.  Kerae, 

Acting  Regional  Director. 

|FR  Doc.  93-24919  Filed  l(>-«-93;  8:45  amj 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mlea  or 
proposed  rules  that  are  applicable  to  the 
puWic.  Notices  o<  hearings  and  investigations, 
convnittee  meetings,  agency  decisions  and 
ruiir^gs,  delegatksns  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMEffT  OF  AGRICULTURE 

Offictf  of  the  Secretary 

Meat  Import  Umltatlona;  Fourth 
Quarterly  Estimate 

Public  Law  88—482,  enacted  August 
22, 1964,  as  amended  by  Public  Law  96- 
177,  public  Law  100-418.  and  Public 
Law  100-449  [hereinafter  referred  to  as 
the  "Act"),  provides  for  Umiting  the 
quantity  of  tresh,  chilled,  or  frozen  meat 
of  bovine,  sheep  except  lamb,  and  goats; 
and  processed  meat  of  beef  or  veal 
(Harmonized  Tariff  Schedule  of  the 
United  States  subheadings  0201.10.00, 
0201.20.20,  0201.20.40.  0201.20.60. 
0201.30.20,  0201.30.40,  0201.30.60, 
0202.10.00,  0202.20.20,  0202.20.40. 
0202.20.60,  0202.30.20,  0202.30.40, 
0202.30.60.  0204.21.00,  0204.22.40 
0204.23.40,  0204.41.00,  0204.42.40, 
0204.43.40,  and  0204.50.00),  other  than 
products  of  Canda,  which  may  be 
imported  into  the  United  States  In  any 
calendar  year.  Such  limitations  are  to  be 
imposed  when  the  Secretary  of 
Agriculture  estimates  that  imports  of 
articles,  other  than  products  of  Canada. 
provided  for  in  harmonized  Tariff 
Schedule  of  the  United  States 
subheadings  0201.10.00,  0201.20.40, 
0201.20.60,  0201.30.40,  0201.30.60. 
0202.20.40.  0202.20.60,  0202.30.40, 
0202.30.60,  0204.21.00,  0204.22.40. 
0204.23.40.  0204.41.00,  0204.42.40. 
0204.43.40,  and  0204.50.00  (hereinafter 
referred  to  as  "meat  articles"),  in  the 
absence  of  limitations  under  the  Act 
during  such  calendar  year,  would  equal 
or  exceed  110  percent  of  the  estimated 
aggregate  quantity  of  meat  articles 
prescribed  for  calendar  year  1993  by 
section  2(c)  as  adjusted  under  section 
2(d)  of  the  Act. 

As  announced  in  the  Notice 
pubUshed  in  the  Federal  Register  on 
January  6, 1993  (58  FR  536),  the 
estimated  aggregate  quantity  of  meat 
articles  other  than  products  of  Canada 
prescribed  by  section  2(c)  as  adjusted  by 


section  2(d)  of  the  Act  for  calendar  year 
1993  is  1.144.7  million  pounds. 

In  accordance  with  the  reouirements 
of  the  Act,  I  have  determined  that  the 
fourth  quarterly  estimate  of  the 
aggregate  quantity  of  meat  articles  other 
than  products  of  Canada  which  would, 
in  the  absence  of  limitations  imder  the 
Act,  be  imported  during  calendar  year 
1993  is  1.259.1  million  potmds. 

Done  at  Washington,  DC,  this  28th  day  of 
September  1993. 
Mike  Espy. 

Secretary  of  Agriculture. 
[FR  Doc.  93-24880  Filed  10-8-93;  8:45  am] 
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Forest  Service 

Savant  Sage  Resource  Area,  Idaho 
Panhandle  National  Forests,  Kootenai 
County,  ID 

action:  Notice  of  Availability  of  the 
Draft  Environmental  Impact  Statement 
for  proposed  activities  in  the  Savant 
Sage  Resource  Area. 

DATES:  The  comment  period  on  this 
draft  environmental  impact  statement 
ends  November  26, 1993. 
ADDRESSES:  Send  written  comments  to 
District  Ranger,  Feman  Ranger  District, 
2502  E.  Sherman  Avenue,  Coeur 
d'Alene,  ID  83814. 
FOR  FURTHER  MFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Patrick  Sheridan. 
Planning  Staff  Officer,  Feman  Ranger 
District,  Idaho  Panhandle  National 
Forests,  2502  East  Sherman  Avenue, 
Coeur  d'Alene,  ID  83814.  Phone:  (208) 
769-3000. 

SUMMARY:  The  notice  is  hereby  given 
that  the  Forest  Service  has  prepared  a 
Draft  Environmental  Impact  Statement 
(EIS)  doctunenting  a  landscape-level 
approach  to  ecosytem  management  in 
the  Savant  Sage  Resource  Area.  The  area 
is  located  approximately  5  miles  east  of 
Athol,  Idaho,  and  is  approximately 
7,500  acres  in  size. 

Public  participation  is  important. 
People  may  visit  with  Forest  Service 
officials  at  any  time  prior  to  the 
decision,  however,  it  is  very  important 
that  public  comment  be  made  available 
to  the  Forest  Service  during  review  of 
this  Draft  EIS.  After  a  45-day  public 
comment  period,  the  conunents 


received  will  be  analyzed  and 
considered  by  the  Forest  Service  in 
preparing  the  Final  Environmental 
Impact  Statement  (FEIS).  The  FEIS  is 
scheduled  to  be  completed  by  January, 
1994.  The  Forest  Service  will  respond  to 
the  comments  received  in  the  FEIS. 

The  District  Ranger  is  the  responsible 
official  for  this  EIS,  and  wiU  make  a 
decision  regarding  this  proposal 
considering  the  comments  and 
responses,  environmental  consequences 
disoissed  in  the  FEIS,  and  applicable 
laws,  regulations,  and  policies.  The 
decision  and  reasons  for  the  decision 
will  be  documented  in  a  Record  of 
Decision. 

SUPPtEMENTARY  INFORtUmON:  A  very 
specific  proposed  actii^n  was  developed 
for  the  area,  and  included  timber 
harvest  and  reforestation  activities, 
through  implementation  of  a  single 
timble  sale.  The  scope  of  the  proposed 
action  is  limited  to  timber  harvesting, 
reforestation,  and  related  road 
construction  and  reconstruction 
activities.  During  development  of  the 
proposed  action  and  alternatives  to  the 
proposed  action,  emphasis  has  been 
placed  on  addressing  the  water  resource 
needs  and  visual  concerns  of  local 
residents. 

Five  alternatives  were  developed, 
including  a  No-Action  Alternative. 
Alternative  5  is  the  alternative  preferred 
by  the  Forest  Service.  Under  Alternative 
5,  imeven-aged  management  (group 
selection)  would  be  utilized  on  all  of  the 
acres  to  be  treated.  No  new  roads  would 
be  constructed;  approximately  3.5  miles 
of  road  would  be  reconstructed. 
Helicopter  logging  would  be  used  to 
allow  access  to  a  larger  portion  of  the 
area  while  avoiding  construction  of  new 
roads  and  meeting  resource  needs, 
including  water  resource  needs  and 
visual  concerns  of  local  residents.  There 
would  be  a  total  of  561  acres  treated. 

Management  activities  would  be 
administered  by  the  Feman  Ranger 
District  of  the  Idaho  Panhandle  National 
Forests  in  Kootenai  County,  Idaho.  This 
EIS  will  tier  to  the  Forest  Plan 
(September  1987)  which  provides  the 
overall  guidance  (Goals,  Objectives, 
Standards  and  Guidelines,  and 
Management  Area  direction)  in 
achieving  the  desired  futtira  condition 
for  this  area. 

The  agency  invites  written  comments 
and  suggestions  on  the  issues  and 
management  opportunities  in  the  area 
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being  analyzed.  Written  cxnmnents 
concerning  the  scope  of  the  analysis 
must  be  received  within  45  days  from 
the  date  of  publication  in  the  Federal 
Register. 

Dated:  October  12. 1993. 
Peggy  Potidiio. 

AcUng  District  Ranger.  Feman  Ranger 
District,  Idaho  Panhandle  Nationa}  Forests. 
(FR  Doc  93-24858  Filed  10-8-93;  8:45  am] 

BlUmO  CODE  M10-1t-« 


Seed  Orchard  Pest  Management 
Program  in  me  Eramtieil  and  Black 
Creek  Seed  Orchards,  National  Forests 
in  Mississippi,  Perry  and  Forrest 
Counties,  MS 

AQENCY:  Forest  Service.  USDA. 
ACTION:  Revised  notice  of  intent  to 
prepare  environmental  impact 
statement 

SUMMARY:  The  Department  of 
Agriculture.  Forest  Service  published  a 
Notice  of  Intent  to  prepare  an 
environmental  impact  statement  (EIS)  in 
the  Federal  Register  (56  FR  23674J  on 
May  20. 1991.  for  a  proposal  to  devebp 
a  pest  management  prt)gram  at  two 
Mississippi  Seed  Orchards:  The 
Erambert  Seed  Orchard  near  New 
Augusta  and  the  Black  Creek  Seed 
Orchard  near  Brooklyn.  The  Notice  of 
Intent  is  re\1sed  to  show  that  the  draft 
EIS  is  expected  to  be  available  for  public 
re\1ew  by  March  1994.  and  Ihe  final  EIS 
is  scheduled  to  be  completed  by  October 
1994. 

FOn  FURTHER  INFORMATION  CONTACT: 
Jerry  Windham.  Erambert  and  Black 
Creek  Orchard  Manager,  368  Ashe 
Nursery  Road,  Brooklvn.  MS  39425. 
Phone:  (601)  584-846^.  or  Sally 
Campbell.  EIS  Team  Leader.  PO  Box 
3623.  Portland.  OR  97208.  Phone:  (503) 
326-7755. 

Deted:  September  23, 1993. 
Ketmedi  K.  Johnson. 

Forest  Supervisor. 

(FR  Doc.  93-24924  Filed  10-8-93;  8:45  ami 

BtUMO  CODE  S410-1t-M 


DEPARTMENT  OF  COMMERCE 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Msnagement 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  followdng  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  ch^>ter  35). 
Agency:  Economic  Development 

Administration 


Title:  Applicant  Certification  Clause 

Form  fJumber  Agency:  ED-536  OMB  #: 
0610-0092 

Type  ofBeqttest:  Extension 

Burden:  Reporting  Requirement  385 
respondents  totalling  7,700  hours. 
Averse  reporting  time  is  twenty 
hours. 

Needs  and  Uses:  To  avoid  liabihty 
under  CERCLA  and  meet  EDA's 
responsibility  under  NEPA, 
applicants  will  be  required  to  certify 
regarding  their  knowledge  of  any 
hazardous  or  toxic  contamination  that 
may  affect  properties  subject  to 
project  construction  activities. 

Affected  Public:  Public  works  and  Title 
IX  applicants  connected  with  EDA 
projects. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OA£B  Desk  Officer  Gary  Waxman  (202) 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calUng  or  writing  DOC  Clearance 
Officer.  Edward  Micbals,  (202)  482- 
3271,  Department  of  Commerce,  room 
5327,  nth  and  Constitution  Avenue, 
NW.,  Washingtcm,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Gary  Waxman.  OMB  Desk  Officer,  room 
3208,  New  Executive  Office  Building. 
Washington.  DC  20503. 

Dated:  October  6, 1993. 
Edwutl  Miduh, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
[FR  Doc  93-24974  Filed  10-8-93:  8:45  ami 
eaxMQ  cooE  asift-cw-n 


Foreign-Trade  Zones  Board 
[Order  No.  657] 

Grant  of  Authority  for  Sut)zone  Status, 
Bally,  Inc.,  (Shoes/Accessories)  New 
Rochelle,  NY 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Cwip^ss 
approved  June  18. 1934.  an  Act  "To 
provide  for  the  establishment ...  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  e]q>edite  and 
encourage  foreign  commerce,  and  for 
other  purposes."  as  amended  (10  \JS.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 


zones  in  or  adjacent  to  U^  Customs 
ports  of  entry: 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  fadiities 
cannot  serve  the  specific  use  invoh-ed; 

M'iiereas,  an  application  from  the 
County  of  Orange,  New  York,  grantee  of 
Foreign-Trade  Zone  37,  for  authority  to 
establish  a  H>ecial-purpose  subzona  for 
the  shoe  and  accessory  distribution/ 
processing  facility  of  Bally,  inc.  in  New 
Rochelle.  New  York,  was  filed  by  the 
Board  on  November  6. 1991.  and  notice 
inviting  piiblic  comment  was  given  in 
the  Federal  Re^er  (FTZ  Docket  78-91. 
56  FR  65040. 12/13/91);  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  Board's 
regulations  would  be  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest 

Now,  Therefore,  the  Board  her^ 
authorizes  the  establishment  of  a 
subzone  (Subzone  37B)  at  the  Bally.  Inc. 
plant  in  New  Rochelle.  New  York,  at  the 
location  described  in  the  application, 
subject  to  the  FTZ  Act  and  the  Board's 
regulations,  including  §  400.28. 

Signed  at  Washington,  DC  this  30tii  day  of 
September  1993. 

Joeeph  A.  Spethoi. 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  ChainDon,  Committee 
ofAhemates  Fareifft-Trade  Zones  Board 

Attest: 
JohnI.DaPaBtB.Jr^ 

Executive  Secretaiy. 

(FR  Doc  93-24975  Filed  10-»-93;  8:45  am) 

MLUNO  cooe  sio-os-r 


DEPARTMEtCr  OF  COMMERCE 

Intemationai  Trade  Administration 
(A-307-701  and  C-3Gf7-702] 

Certain  Electrical  Conductor  Aluminum 
Redraw  Rtxl  From  Venezuela  Court 
Decision  and  Suspension  of 
Liquidation 

AQBICY:  Import  Administration. 
Intwnational  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  court  decision. 

SUMMARY:  On  August  4. 1993.  the 
United  States  Court  of  Intemationai 
Trade  (CIT)  affirmed  the  Intemationai 
Trade  Commission's  (ITC) 
determination  on  remand  of  no  threat  of 
material  injury  to  the  U.S.  industry. 
Suramerica  de  Aleaciones  Laminadas, 
C.A.  V.  United  States.  Slip  op.  93-144 
(OT  Aug.  4. 1993)  [Suramericai. 
Suramerica  is  presently  on  appeal  to  the 
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U.S.  Court  of  Appeals  for  the  Federal 
Qrcxiit  (Federal  Circuit).  If  the  Federal 
Ciroiit  affirms  the  QT  decision,  then 
the  U.S.  Department  of  Commerce  (the 
Department)  will  revoke  the 
antidumping  and  countervailing  duty 
orders. 

In  accordance  with  the  U.S.Court  of 
Appeals  for  the  Federal  Ciroiit  (Federal 
Circuit)  decision  in  Timken  Company  v. 
United  States,  893  F.2d  337  (Fed.  Cir. 
1990)  [Timken),  the  Department  will 
continue  to  order  the  suspension  of 
liquidation  of  the  subject  merchandise 
until  the  Federal  Circuit  issues  a 
conclusive  decision  in  this  lawsuit. 
EFFECTIVE  DATE:  August  14, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Longest,  Office  of  Countervailing 
Compliance,  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-3338. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  28, 1988,  the  ITC  determined 
that  an  industry  in  the  United  States 
was  threatened  with  material  injury  by 
reason  of  imports  of  Electrical 
Conductor  Aluminimi  Redraw  Rod  from 
Venezuela.  Certain  Electrical  Conductor 
Aluminum  Redraw  Rod  from 
Venezuela,  Invs.  Nos.  701-TA-287 
(Final)  and  731-TA-378  (Final),  USITC 
Pub.  2103  (Aug.  1988).  The  ITC 
determination  was  appealed  and  on 
March  15, 1993,  the  OT  remanded  to 
the  ITC  the  threat  of  injury 
determination.  Suramehca  de 
Aleaciones  Laminadas,  C.A.  v.  United 
States,  Slip  op.  93-35  (OT  March  15, 
1993).  On  June  2, 1993,  the  ITC 
determined  on  remand  that  there  was 
not  threat  of  material  injury  to  a  U.S. 
industry.  The  OT  affirmed  the  ITC's 
remand  determination  on  August  4, 
1993.  Suramehca.  This  case  is  presently 
on  appeal  at  the  Federal  Circuit. 

Suspension  of  Liquidation 

In  its  decision  in  Timken,  the  Federal 
Circxiit  held  that  the  Department  must 
publish  notice  of  a  decision  of  the  QT 
or  the  Federal  Circuit  which  is  not  "in 
harmony"  with  the  Department's  or  the 
ITC's  respective  final  determinations. 
The  CTT's  decision  in  Suramerica  on 
August  4, 1993,  constitutes  a  decision 
not  in  harmony  with  the  FTC's 
affirmative  injury  determination. 
Accordingly,  the  Department  is 
publishing  this  notice.  The  Federal 
Circuit  also  held  that  the  Department 
must  suspend  liquidation  pending  a 
"conclusive"  court  decision  in  the 
action.  Therefore,  the  Department  will 


continue  the  suspension  of  liquidation 
of  the  subject  merchandise  until  the 
Federal  Circuit  issues  a  final  decision  in 
this  action.  If  the  Federal  Circuit  affirms 
the  CTT's  decision  that  there  is  qo  threat 
of  material  injury  to  a  U.S.  industry, 
then  the  Department  will  revoke  the 
antidimiping  and  countervailing  duty 
orders  in  this  case  effective  August  14, 
1993. 

Dated:  September  29, 1993. 
Joseph  A  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 
[PR  Doc  93-24977  Filed  10-8-93;  8:45  am) 

WUJNO  COOe  3810-OS-M 

[A-10<V-002] 

Notice  of  Price  Determination;  Uranium 
From  Kazakhstan,  Kyrgyzstan.  Russia, 
and  Uzbekistan 

AGENCY:  International  Trade 

Administration,  Import  Administration, 

Commerce. 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  section  IV.Cl.  of 
the  antidumping  suspension  agreements 
on  uranium  from  Kazakhstan, 
Kyrgyzstan,  Russia,  and  Uzt>ekistan,  the 
Department  calculated  an  observed 
market  price  for  uranium  of  $11.12/lb. 
On  the  basis  of  this  price,  the  export 
quota  for  uranium  pursuant  to  section 
rV.A.  of  each  of  the  agreements  is  zero. 
Exports  pursuant  to  other  provisions  of 
the  agreements  are  not  affected  by  this 
price. 

EFFECTIVE  DATE:  October  1, 1993. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Mehssa  Skinner  or  Beth  Chalecki,  Office 
of  Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  k  Constitution 
Ave.  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-0159  or  (202)  482- 
2312. 

PRICE  calculation: 

Background 

Section  fV.C.l.  of  each  agreement 
specifies  that  the  Department  will  issue 
the  DOC  observed  market  price  on 
October  1, 1993,  and  use  it  to  determine 
the  quota  applicable  to  imports  from  the 
various  republics  during  the  period 
October  1, 1993  to  March  31, 1994. 

Calculation  Summary 

Section  IV.Cl .  of  each  agreement 
specifies  how  the  components  of  the 
market  price  are  reached.  In  order  to 
determine  the  spot  market  price,  the 
Department  utilized  the  monthly 
average  of  the  Uranium  Price 


Information  System  Spot  Price  Indicator 
(UPIS  SPI)  and  the  weekly  average  of 
the  Uranium  Exchange  Spot  Price  (Ux 
Spot).  In  order  to  determine  the  long- 
term  market  price,  the  Department 
utilized  the  average  long-term  price  as 
determined  by  the  Department  on  the 
basis  of  information  provided  by  market 
participants.  The  Department  did  not 
use  the  UPIS  Base  Price  because  no  new 
contracts  were  reported  executed 
between  April  1,  1993,  and  September 
1, 1993. 

Our  letters  to  market  participants 
provided  a  contract  summary  sheet  and 
directions  requesting  the  submitter  to 
report  his/her  best  estimate  of  the  future 
price  of  merchandise  to  be  delivered  in 
accordance  with  the  contract  delivery 
schedules  (in  U.S.  dollars  per  poimd 
UsOg  equivalent).  Using  the  information 
reported  in  the  proprietary  summary 
sheets,  the  E)epartment  calculated  the 
present  value  of  the  prices  reported  for 
any  future  deliveries  assuming  an 
annual  inflation  rate  of  3.9  percent, 
which  was  derived  from  a  rolling 
average  of  the  annual  GNP  Implicit 
Price  Deflator  Index  from  the  past  four 
years.  The  Department  used  the  base 
quantities  reported  on  the  summary 
sheet  for  the  purpose  of  weight- 
averaging  the  prices  of  the  long-term 
contracts  submitted  by  market 
participants.  We  then  calculated  a 
simple  average  of  the  UPIS  Base  Price 
and  the  long-term  price  determined  by 
the  Department. 

Weighting 

As  in  the  previous  price 
determination  released  on  April  1, 1993, 
the  Department  used  the  average  spot 
and  long-term  volumes  of  U.S.  utility 
purchases  during  1988-1991,  as 
reported  by  the  Energy  Information 
Aomini  strati  on  (EIA)  to  weight  the  spot 
and  long-term  components  of  the 
observed  price.  During  this  period,  the 
spot  market  accounted  for  30.05  percent 
of  total  purchases,  and  the  long-term 
market  for  69.95  percent. 

CalculatioD  Announcement 

"The  Department  determined,  using 
the  methodology  and  information 
described  above,  the  observed  market 
price  is  $11.12.  This  reflects  an  average 
spot  market  price  of  $10.12,  weighted  at 
30.05  percent,  and  an  average  long-term 
contract  price  is  $11.54,  weighted  at 
69.95  percent.  Since  this  price  is  below 
the  $13.00/lb.  minimum  expressed  in 
Appendix  A  of  the  agreements,  there 
will  be  no  quota  imder  Section  IV.A.  of 
the  agreements  available  to  any 
signatory  republic  for  the  period 
October  1. 1993  to  March  31, 1994. 
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Gtmrnents 

Cionsistent  with  the  Department's 
letters  of  interpretation  dated  February 
22, 1993.  we  provided  interested  parties 
our  preliminary  price  determination  on 
September  10. 1993.  We  received 
comments  from  interested  parties, 
which  are  addressed  below. 

Long-Term  Price  Calculation 

Comment  1 :  The  Government  of  the 
Russian  Federation  (GORF)  maintains 
that,  according  to  Section  IV.C.l  of  the 
Agreement,  the  Department  is  obUgated 
to  use  the  UPIS  Base  Price  in  the  long 
term  price  segment  of  its  calculation, 
whether  or  not  it  includes  contract  data 
signed  during  the  period  under 
consideration.  According  to  the  GORF, 
all  parties  discussed  the  limitations  of 
the  UPIS  Base  Price  as  an  indicator 
during  negotiations,  but  agreed  to  use  it 
anyway,  since  the  Russian  Federation 
insisted  upon  a  third-party  price  index. 
The  long-term  uraniimi  market  is 
characterized  by  a  handful  of 
transactions,  and  ignoring  an  indicator 
such  as  the  UPIS  Base  Price  may 
inacciirately  skew  the  price 
determination.  Since  the  Agreement 
provides  the  Department  with  latitude 
to  use  price  information  concerning 
transactions  outside  the  six-month 
period  immediately  preceding  the  price 
determination,  the  Department  is 
permitted,  even  obligated,  to  use  a  UPIS 
Base  Price  value  that  contains  such 
information.  Finally,  the  GORF  again 
proposes  that  the  Department  estabUsh 
procedures  for  mandatory  reporting  of 
all  long-term  uranium  contracts 
executed  in  the  United  States. 

Department's  Position:  We  disagree 
with  the  GORF  and  have  not  included 
the  UPIS  base  price  in  this  price 
determination.  The  latest  data  reported 
in  the  UPIS  Base  Price  represents 
contracts  signed  in  November  of  1992. 
This  information  was  appropriately 
used  in  the  Department's  calculation  of 
the  observed  market  price  as  released  on 
April  1, 1993,  covering  the  period 
October  16, 1992  through  March  1, 
1993.  The  UPIS  Base  Price  as  reported 
during  the  period  March  1, 1993 
through  September  1, 1993  is  no  longer 
representative  of  the  current  long-term 
market.  The  Department's  observed 
price  is  intended  to  provide  a  picture  of 
the  market  as  it  was  during  the  previous 
six  months,  and  we  see  no  reason  to 
include  "old"  data.  Finally,  as 
previously  stated,  the  Department  has 
no  authority  to  require  long-term 
uranium  contracts  be  reported. 

Comment  2:  The  GORF  argues  that  the 
Department  should  utilize  maximiim. 
not  base,  quantities  when  calculating 


quantity  to  be  delivered  under  long-term 
contracts.  These  quantities,  the  GORF 
maintains,  represent  committed  demand 
at  a  committed  price  in  the  U.S.  market, 
which  satisfies  the  Department's 
requirements  for  usable  long-term 
information. 

Department's  Position:  We  disagree 
vdth  the  GORF.  While  the  maximxun 
quantity  deliverable  in  a  contract  is. 
theoretically,  the  maximiim  demand 
that  can  be  placed  on  the  seller,  it 
occtus  only  at  the  discretion  of  the 
buyer.  The  nominal  contract  quantity,  in 
contrast,  is  the  maximum  demand  that 
will  be  placed  on  the  seller,  regardless 
of  any  hitiue  decisions  made  by  the 
buyer,  unless  the  contract  is 
renegotiated. 

Comment  3:  In  classifying  contracts  as 
long-term  or  spot  piirchases,  the  GORF 
argues  that  any  contract  in  which  the 
deUveries  are  made  over  a  period  longer 
than  twelve  months  should  be 
considered  a  "long-term"  contract.  UPIS 
defines  its  spot  transactions  as  involving 
"delivery  within  six  months,"  and  EIA 
defines  long-term  contracts  as  those 
"under  which  at  least  one  deUvery  of 
material  is  scheduled  to  occur  during 
the  second  calendar  year  after  the 
contract-signing  year."  Consequently, 
the  GORF  would  like  the  Department  to 
include  in  its  long-term  calculation 
three  s]>ecific  reported  contracts  of  two- 
and  three-year  duration. 

Department's  Position:  We  disagree 
with  the  GORF.  Different  entities  within 
the  industry  use  different  definitions, 
and  the  cited  example,  of  UPIS  and  EIA 
using  different  definitions  of  long-term 
contracts,  is  illustrative  of  the  fact  that 
there  is  no  set  industry  standard.  The 
long-term  component  of  our  price 
calculation  is  designed  to  include  that 
part  of  the  market  that  represents  stable 
utiUty  purchases  for  end  use  in  a 
reactor.  Longer  term  contracts  mean 
security  of  supply  for  the  buyer  and 
more  responsibiUty  to  deliver  for  the 
seller  in  spite  of  unforeseen 
consequences  in  the  fut\ire  market.  This 
allows  the  seller  to  charge  higher  prices 
for  the  same  material  that  is  available  on 
the  spot  market,  often  for  a  lower  price, 
but  with  less  security  for  the  buyer. 
Such  longer  term  contracts  are  the  only 
type  of  contract  allowed  to  be  filled 
pursuant  to  Appendix  C  of  any 
agreement;  since  these  contracts 
indicate  a  serious  commitment  on 
behalf  of  both  the  seller  and  the  buyer, 
they  were  viewed  as  increasing  market 
stability,  consistent  with  the  purpose  of 
the  agreements.  The  DOC  has  continued 
to  include  only  contracts  of  four  years 
or  more,  consistent  with  our  April  1, 
1993  price  calculation. 


Comment  4:  The  petitioners  point  out 
that,  in  the  long-term  segment  of  the 

grice  calculation,  the  Department  has 
sted  two  reported  contracts  that  in  fact 
appear  to  be  the  same  contract  reported 
by  both  the  seller  and  the  buyer.  In  this 
case,  however,  the  seller  has  reported  a 
significantly  higher  pricing  term  than 
has  the  buyer.  Petitioners  argue  that, 
absent  clear  and  sufficient  explanation 
of  the  discrepancies  in  the  respective 
price  calculations,  the  Department 
should  drop  both  contracts  from  the 
long-term  price  segment. 

Department's  Position:  We  have 
examined  the  contracts  in  question  and 
have  received  sufficient  explanation  as 
to  the  discrepancy  in  price  term 
calculation.  Rather  than  dropping  the 
two  contracts,  however,  the  Etepartment 
has  decided  to  calculate  a  simple 
average  of  the  two  deflated  prices.  {See, 
Calculation  Memo  dated  October  1. 
1993) 

Spot  Price  Calculation 

Comment  5:  The  petitioners  request 
that  the  Department  correct  a  minor  data 
error  in  its  spot  price  segment  of  the 
calculation.  The  Department  apparently 
inadvertently  used  the  UPIS  Snort-Term 
Price  Indicator  data  rather  than  the  UPIS 
Spot  Price  Indicator  data,  which  is 
consistent  with  previous  calculations. 

Department' sPosition:  We  agree  with 
the  petitioners  and  have  corrected  the 
data  error. 

Deflator  Calculation 

Comment  6:  The  GORF  argues  that  the 
Department  should  only  use  a  rolling 
average  of  the  past  three  years  of  GNP 
Implicit  Price  Deflator  data,  rather  than 
the  past  four  years,  in  deflating  future 
contract  prices.  This  is  consistent  with 
the  three-year  benchmark  used  by  the 
Energy  Information  administration  in 
summarizing  the  percentage  of  U.S. 
uranium  sales  made  pursuant  to  long- 
term  and  spot  transactions. 

Department's  Position:  We  note  that 
the  EIA  data  representing  the  percentage 
of  U.S.  utiUty  purchases  made  in  the 
spot  and  long-term  markets  covers  the 
inclusive  four-year  period  form  1989 
through  1992. 

Since  both  the  EIA  data  and  the  GNP 
deflator  cover  the  same  period  of  four 
years,  we  are  making  no  adjustment  to 
the  data. 

After  analysis  of  the  above  comments, 
we  have  determined  that  the  observed 
market  price  for  uranium  is  $11.12/lb. 
The  Department  invites  parties  to 
provide  pricing  information  for  use  in 
the  next  price  determination.  Any  such 
information  should  be  provided  for  the 
record  and  should  be  submitted  by 
March  5, 1994. 
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Dated  October  1. 1993. 
loasph  A.  Spalrini, 
Acting  Assistant  Secretary  for  Import 
.  Administixitioji. 

(FR  Doc  93-24976  Piled  10-«-«3;  8:45  am] 
MUJNQ  COM  s«i«-es-# 


National  Ocaanie  and  Atmospharic 
Administration 

p.D.  1005938] 

New  England  Hahary  Managamant 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NQAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  New  England  Flsherv 
Management  Coimcil  (Council)  will 
hold  a  one  day  public  meeting  on 
October  14, 1993,  at  the  Ramada  bm, 
225  McClellan  Highway,  East  Boston. 
MA;  telephone:  617-5e9-5250.  The 
meeting  will  begin  at  9:30  aja.  on 
October  14. 

The  Lobster  Oversight  Committee  will 
present  its  recommendations  for 
management  measures  to  be  included  in 
the  public  hearing  document  for 
Amendment  #5  to  the  Lobster  Fishery 
Management  Plan.  The  fuU  Council  then 
intends  to  approve  the  document  aiid 
schedule  public  hearings. 
FOR  RJRT>CR  MFORMATKM  CONTACT: 
Douglas  G.  Marshall,  Executive  Director, 
New  England  Fishery  Management 
Council.  5  Broadway,  Saugus,  MA 
01906;  telephone:  (617)  231-0422. 

Dated:  October  S,  1993. 
Richard  R.  Schaeftr. 

Director.  Office  of  Fisheries  Conservation  and 

Management,  National  Marine  Fisheries 

Service. 

[FR  Doc  93-24941  Filed  10-0-93;  8:4S  am] 

BNJJNO  cooc  »i*-a»# 

urn.  lOOSSCA] 

Pacific  Rahary  Managemant  CouncU; 
Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Coundl's  (Coimdl) 
Groimdfish  Management  Team  (Team) 
will  hold  a  public  meeting  on  October 
19-21. 1993,  at  the  National  Marina 
Fisheries  Service,  Alaska  Fisheries 
Science  Center,  7600  Sand  Point  Way 


NE.  Building  4.  room  2079,  Seattle  WA. 
The  meeting  will  begin  on  October  19  at 
1  pan.  and  adioum  on  October  21  at 
4:30  p  jn. 

The  Team  will  act  on  the  following 
agenda  items: 

(1)  Review  final  stock  assessment 
reports  for  several  important 
groundfish  spedes; 

(2)  Develop  final  1994  harvest  level 
recommendations  to  the  Council  and 
prepare  the  annual  Stock  Assessment 
and  Fishery  Evaluation  document; 

(3)  Calculate  open  access  groundfish 
allocations  for  the  1994  license 
limitation  program; 

(4)  Develop  trip  umit  recommendations; 

(5)  Consider  the  individual  transfarrable 
^  quota  proposal  for  the  fixed  gear 

sablefish  fishery;  and 

(6)  Review  progress  on  an  analysis  of  a 
Padfic  whiting  allocation  proposal 
and  final  catch  proiections  for  various 
spedes  for  the  remainder  of  the  year. 
The  Council  has  directed  the  Team  to 

review  a  list  of  management  issues 
developed  at  a  "scoping"  session  in 
September  and  rank  them  in  order  of 
priority.  On  October  21  the  Team  will 
meet  beginning  at  1:30  p.m.,  to  ask 
members  of  the  public  attending  the 
meeting  to  help  assign  the  proper 
priority  to  each  issue. 
FOR  FURTHER  VIFORMATION  CONTACT: 
Lawrence  D.  Six.  Executive  Director, 
Padfic  Fishery  Management  Council, 
Metro  Center,  Suite  420.  2000  S.W.  First 
Avenue,  Portland,  OR  97201;  telephone: 
(503) 326-6352. 

Dated:  October  S,  1993. 
Richard  H.  SdiMftr, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Faheries 
Service. 

[FR  Doc  93-24942  Piled  10-8-93;  8:46  am] 
BHISM  coot  IBIO-a-F 


Marina  Mammala 

AGENCY:  National  Marine  Fisheries 
Service,  (NMFS).  NOAA,  Commerce. 
ACTION:  Modification  of  sdentific 
research  permit  No.  771  (P66D. 

SUMMARY:  Notice  is  hereby  given  that 
Sdentific  Research  Permit  No,  771 
issued  to  the  Alaska  Department  of  Fish 
and  Game,  P.O.  Box  3-2000,  Juneau,  AK 
99802,  on  March  20, 1992  (Publ.  57  FR 
10649),  amended  on  May  28, 1993,  has 
been  further  amended.  "Hiis 
modification  becomes  effective  upon 
signature  by  the  Assistant  Administrator 
for  Fisheries. 

ADDRESSES:  The  Permit,  as  amended, 
and  associated  documents  are  available 
for  review  upon  written  request  or  by 


appointment  in  the  Office  of  Protected 
Resources.  NMFS.  1315  East-West  Hwy., 
Room  13130,  Silver  Spring.  MD  20910; 
and 

Director.  Alaska  Region,  NMFS,  F.a 
Box  21668,  Juneau,  AK  99802  (907/586- 
7221). 

SUPPLEMENTARY  INFOMIATION:  Pursuant 
to  the  provisions  of  Sections  216.33  (d) 
and  (e)  of  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216).  and 
Section  220.24  of  the  regulations 
governing  endangered  fish  and  wildlife 
permits,  the  subject  Permit  which 
authorized  capture,  tagging  and 
handling  research  on  up  to  50  Steller 
sea  Uons  (Eumetopias  fubatus),  the 
acddental  death  of  up  to  10  during  the 
course  of  developing  and  testing 
effective  chemical  immobilization 
protocols,  and  unintentional 
disturbance  of  up  to  1000  seals  during 
the  course  of  all  research  activities  over 
a  2-Tear  period. 

The  Permit  was  modified  to  extend 
the  take  authority  until  December  31, 
1994.  No  increase  in  the  original 
number  of  takes  is  authorised. 

Dated:  OctobOT  1, 1993. 
Herbert  W.  Kmbmb, 

Acting  Director,  Office  of  Protected  Resources 
National  Marine  Fisheries  Service. 
(FR  Doc  93-24920  Filed  10-8-93;  8:45  am) 
BajjNQCOoe  s6io-2a-M 


Marina  MaiiMiMW 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Qunmerce. 
ACTION:  Issuance  of  modification  to 
sdentific  research  permit  No.  808 
(P368Q. 

SUMMARY:  Notice  is  hereby  given  that 
Permit  No.  808  Issued  to  Dr.  James  T. 
Harvey,  Assistant  Professor,  Moss 
Landing  Marine  Laboratories,  P.O.  Box 
450,  Moss  Landing.  CA  95039-0450,  on 
October  18. 1992  (publ.  57  FR  60173, 
12/18/92),  has  been  oMxlified.  The 
modification  became  effective  upon 
signature  of  the  Assistant  Administrator 
for  Fisheries. 

ADDRESSES:  The  Permit,  as  modified, 
and  assodated  docimiants  are  available 
upon  written  request  or  by  appointment 
in  the  Permits  Division,  Office  of 
Protected  Resources,  NMFS,  1335  East- 
West  Hwy.,  suite  7324,  Silver  Spring, 
MD  20901  (301/713-2289);  and 
Director.  Southwest  Region.  NMFS.  501 
W.  Ocean  Blvd.,  stiite  4200,  Long  Beach, 
CA  90802-4213  (310/980-4015). 
SUPPLEMENTARY  INFORMATION:  Prusuant 
to  the  provisions  of  §§  216.33(d]  and  (e) 
of  the  Regulations  Governing  the  Taking 
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and  Importing  of  Marine  Mammals  (50 
CFR  part  216),  the  subject  Scientific 
Research  Permit  authorized  the  capture 
of  up  to  200,  inadvertent  harassment  of 
up  to  300,  and  the  accidental  death  of 
up  to  20  California  sea  lions  {Zalophus 
califomianus),  during  the  research 
activities. 

The  Permit  has  been  modified  to 
extend  the  expiration  date  to  December 
31, 1994,  and  to  allow  the  researcher  to 
administer  a  small  amount  of  Valium 
when  restraining  animals. 

Dated:  Octoberl,  1993. 
Herbert  W.  Kaufinan, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  93-24921  Filed  lO-a-93;  8:45  am] 
BIUJNOCOOE  3Bii>-aa-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  Invention*  for  Non- 
exclusive, Exclusive,  or  Partially 
Exclusive  Licensing 

AGENCY:  U.S.  Army  Communications- 
Electronics  Command,  DOD. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6  announcement  is  made  of  the 
availability  of  the  following  inventions 
for  non-exclusive  or  partially  exclusive 
licensing.  All  of  the  listed  inventions 
will  be  assigned  to  the  United  States  of 
America  as  represented  by  the  Secretary 
of  the  Army.  Washington.  DC.  These 
inventions  are  as  yet  unpatented  and 
may  not  be  patentable.  They  relate  in 
general  to  spread  spectrum  multiplexed 
noise  codes  and  methods  to  eliminate 
interference  among  them,  and  to 
antenna  systems  and  signal  marking 
techniques. 

By  utilizing  these  multiplexed  noise 
codes,  simplex  and  duplex  wireless  data 
transmission  may  be  accompUshed  with 
no  interference.  Further,  these  codes 
may  be  used  in  multiple  access 
communication  systems  wherein  each 
user  may  be  assigned  a  different  unique 
noise  code  pair  consisting  of  code  mate 
pairs  that  are  selected  from  a  subset  of 
miiltiplexed  noise  codes  whose  cross- 
correlation  funrtinn  value  is  equal  to 
zero  at  a  time  when  all  the  code  mate 
pairs  compress  to  a  single  Impulse  with 
no  sidelobes.  Therefore,  a  large  number 
of  users  may  exist  in  any  one  local 
transmission  area. 

These  inventions,  in  large  part,  relate 
to  a  series  of  patents  already  licensed  by 
a  party  from  the  United  States  Army. 
While  the  Army  will  consider  hcensing 
on  a  nonexclusive,  exclusive  or  partially 


exclusive  basis  preference  will  be  given 
to  a  mandatory  sxiblicensing 
arrangement  through  that  party.  A  list  of 
relevant  invention  disclosures  follows: 
— Multiamplitude  Single  Phase 

Pseudonoise  Coded  System. 
— ^A  New  and  Different  Philosophy  and 

Intercept  System  for  Optimum 

Detection  of  Frequency  Hopping 

Signals. 
— Signal  Marking  Low  Probability  of 

Intercept  Concepts. 
— ^A  Multidimensional  Rake  Diversity 

Transmission  System. 
— Noise  Measurement  Systems. 
— A  Unique  Transversal  Filter  Design 

Concept. 
— A  Unique  End  Fire  Linear  Array 

Antenna. 
^High  Data  Rate  H.F.  Transmission 

System. 
— ^An  ECCM  Technique  for  Coimtering 

Pulse  Noise  Jamming. 
— Generation  of  Orthogonal  Code  Sets. 
— Orthogonal  Code  Set  Generation  with 

Randomly  Interleaved  Code  Bits. 
— A  General  Vector  Transform  Theory. 
—A  Multiple  Rate  Orthogonal  CDMA 

System. 
— An  Optimal  Intercept  Receiver  for 

Detecting  Time  Hopping  Signals. 

Under  the  authority  of  Section 
11(a)(2)  of  the  federal  Technology 
Transfer  Act  of  1986  (Pub.  L.  99-502) 
and  section  207  of  Title  35,  United 
States  Code,  the  Department  of  the 
Army  as  represented  by  the 
Communications-Electronics  Command 
wishes  to  license  the  U.S.  patents  listed 
above  in  the  non-exclusive,  exclusive, 
or  partially  exclusive  mannento  any 
party  interested  in  manufacturing, 
using,  and/ or  selling  devices  or 
processes  covered  by  these  patents. 
ADDRESSES:  Commander,  United  States 
Army  Communications-Electronics 
Command.  ATTN:  AMSEL-LG-4>,  Fort 
Monmouth,  New  Jersey  07703-5010. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Zelenka,  (908)  532-4112. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  93-24922  FUed  10-8-93;  8:45  am) 
muMta  coot  xno-ot-m 


Department  of  tha  Army,  Engineers 
Corps 

Recreatlofwl  User  Fees 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DOD. 


ACTION:  Notice. 


SUMMARY:  In  accordance  with  the 
provisions  of  the  Omnibus  Budget 
ReconciUation  Act  of  1993.  Public  Law 


103-66.  section  210  of  the  Flood  Control 
Act  of  1968  (16  US  Code  406d-3)  (as 
amended),  and  36  Code  of  Federal 
Regulation  §  327.23  governing  public 
use  of  U.S.  Army  Corps  of  Engineers 
Water  Resource  Development  Projects 
Administered  by  the  Chief  of  Engineers, 
this  notice  hereby  establishes  a  change 
in  the  collection  of  recreational  user  fees 
for  Federal  Government  recreation  areas 
administered  by  the  Chief  of  Engineers. 
The  specific  application  of  the  fees  to 
be  collected  will  be  reflected  in  notices 
posted  at  each  U.S.  Army  Corps  of 
Engineers  water  resource  development 
project  where  a  use  fee  is  to  be  charged. 
EFFECTIVE  DATE:  The  effective 
implementing  date  of  this  change  is  1 
March  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Darrel  E.  Lewis,  U.S.  Army  Corps  of 
Engineers,  Natural  Resources 
Management  Branch,  Washington,  DC 
20314-1000,  telephone  (202)  272-0247. 

SUPPLEMENTARY  INFORMATION: 

House  Bill 

Authorizes  the  Secretary  of  the  Army 
to  establish  and  collect  fees  for  the  use 
of  developed  recreation  sites  and 
feciUties.  New  fees  established  under 
the  authorization  are  limited  to  $3  per 
private,  noncommercial  vehicle.  It  also 
deletes  the  existing  requirement  for  one 
free  campgroimd  at  Corps  facilities 
where  camping  is  permitted. 

Senate  Amendment 

Authorizes  the  Secretary  of  the  Army 
to  charge  fees  for  the  use  of  developed 
recreation  sites  and  facilities,  and 
deletes  the  existing  requirement  for  one 
free  campground  at  Corps  fadUties 
where  camping  is  permitted. 

Conference  Agreement 

Adopts  a  combination  of  the  two 
provisions  authorizing  the  Secretary  of 
the  Army  to  establish  and  collect  fees 
for  the  use  of  developed  recreation  sites 
and  facilities.  The  new  fees  are  limited 
to  $3  per  private,  noncommercial 
vehicle  transporting  not  more  than  8 
persons.  It  also  deletes  the  existing 
requirement  for  one  free  campground  at 
Corps  facilities  where  camping  is 
permitted. 

Wording  of  the  Approved  Bill 

Sec.  210.  Recreational  User  fees, 
paragraph  (b).  Fees  for  use  of  developed 
recreation  sites  and  facihties  requires 
that— 

1.  Notwithstanding  section  4(b)  of  the 
Land  and  Water  Conservation  Fund  Act 
of  1965  (16  U.S.  Code  4601-6a(b)).  the 
Secretary  of  the  Army  is  authorized, 
subject  to  paragraphs  (2)  and  (3),  to 
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establish  and  collect  fees  for  the  use  of 
developed  recreatian  sites  and  fiadlities, 
including  cami>sites,  swimming 
beaches,  and  boat  laimching  ramps  but 
excluding  a  site  or  facility  which 
includes  only  a  boat  launch  ramp  and 
a  courtesy  dock. 

2.  The  Secretary  shall  not  estabUsh  or 
collect  fees  under  this  subsection  for  the 
use  or  provision  of  drinking  water, 
wayside  exhibits,  roads,  scooic  drives, 
overlook  sites,  picnic  tables,  toilet 
facilities,  surface  water  areas, 
undeveloped  or  lightly  developed 
shoreline,  or  general  visitor  information. 

3.  The  fee  under  this  subsection  for 
use  of  a  site  or  fedtity  (other  than  an 
overnight  camping  site  or  facility  or  any 
other  site  or  fecility  at  which  a  fee  is 
charged  for  use  of  the  site  or  facility  as 
of  the  date  of  the  enactment  of  this 
paragraph  (10  August  1993))  for  persons 
entering  the  site  of  fecility  by  private, 
nonconunerdal  vehicle  transporting  not 
more  than  8  persons  (Including  the 
driver)  shall  not  exceed  $3  per  day  per 
vehicle.  Such  maximum  amoimt  may  be 
adjusted  annually  by  the  Secretary  htr 
changes  in  the  Consumer  Price  Index  of 
All  Urban  Consumers  published  by  the 
Bureau  of  Labor  Statistics  of  the 
Department  of  Labor. 

4.  All  fees  collected  under  this 
subsection  shall  be  deposited  into  the 
Treasury  accoimt  for  the  Corps  of 
Engineers  established  by  section  4(1)  of 
the  Land  and  Water  Conservation  Fimd 
Act  of  1965  (16  U.S.  Code  4601-6a(i)). 
Kenneth  L  Denton, 

Army  Ftderal  Register  Liaison  (^ficer. 

[FR  Doc  93-24923  Filed  ltK«-93;  8:45  ami 

BtLUNQ  COOC  S7T»-«S-M 


Department  o1  the  Navy 

Intent  to  Prepare  an  Envtronmental 
Impact  Statement  for  Propoaed 
Realignment  of  Naval  Training  Center, 
Great  Lakea,  Ktinoia 

Pursuant  to  section  102(2){C)  of  the 
National  Environmental  Policy  Act  of 
1969  as  implemented  by  the  Cotmcil  on 
Environmental  Qusdity  regulations  (40 
CFR  parts  1500-1508),  the  Department 
of  the  Navy  announces  its  intent  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  evaluate  the 
environmental  effects  of  the  realignment 
of  Naval  Training  Center  (NTC),  Great 
Lakes,  Illinois.  TI^s  realignment  is  being 
conducted  in  compliance  with  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990. 

The  proposed  action  involves  the 
relocation  of  personnel  and  acti'vities 
from  NTC  P-fando,  Florida,  and  NTC 
San  Diego,  California,  to  NTC  Great 


Lakes.  ilUnnia  Under  the  current  base 
closure  scenario,  all  recruit  training, 
service,  and  apprentice  schools  form 
NTC  Orlando  and  NTC  San  Diego  will 
be  consolidated  at  NTC  Great  Lakes.  The 
consolidation  of  recruit  training  and 
service  schools  st  NTC  Great  Lakes  will 
increase  the  cxirrent  average  nxmiber  of 
recruits/students  by  approximately 
7,500  students.  Also,  approximately 
1.100  additional  personnel,  with  their 
dependents,  will  relocate  to  support  the 
various  schools. 

Several  military  construction  projects 
are  required  to  upgrade  existing 
fecilities  and  constriict  new  fedlities  to 
support  the  increased  operations.  This 
will  include  new  warehouses,  training 
fecilities,  bachelor  quarters,  and 
approximately  240  new  femily  housing 
units. 

Alternatives  addressed  in  the  EIS  will 
focus  on  means  of  meeting  reaUgnment 
requirements  at  NTC  Great  Lakes, 
including  alternative  construction  site 
locations.  Major  anviroiunental  issues 
that  will  be  addressed  in  the  EIS 
include,  but  not  limited  to. 
sodoeconomic  impacts,  water  quality. 
wetlands  endangered  spedes,  cultural 
resources  and  local  infrastructure 
impacts. 

The  Navy  will  initiate  a  scoping 
process  for  the  purpose  of  determining 
the  scope  of  issues  to  be  addressed  and 
for  identifying  the  significant  issues 
related  to  this  action.  The  Navy  will 
hold  a  public  scoping  meeting  on 
October  27, 1993.  beginning  at  7  p.m., 
at  the  College  of  Lake  County,  room  A- 
162. 19351  West  Washington  Street. 
Grayslake,  Illyiois.  This  meeting  will  be 
advertised  in  Chicago  and  selected  local 
newspapers. 

A  brief  presentaticm  will  precede 
request  for  pubUc  comment.  Navy 
representatives  will  be  available  at  this 
meeting  to  receive  comments  from  the 
public  regarding  issues  of  ctmcem  to  the 
public.  It  is  important  that  federal,  state, 
and  local  agencies  and  interested 
individuals  take  this  opportunity  to 
identify  environmental  concerns  that 
should  be  addressed  during  the 
preparation  of  the  EIS.  In  the  interest  of 
available  time,  each  speaker  will  be 
asked  to  Umit  their  oral  comments  to 
five  minutes. 

Agendes  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comment  in  addition  to.  or  in 
heu  of,  oral  comments  at  the  pubUc 
meeting.  To  be  most  helpful,  scoping 
comments  should  clearly  describe 
specific  issues  or  topics  which  the 
commentor  believes  the  EIS  should 
address.  Written  statements  and  or 
questions  regarding  the  scoping  process 
should  be  mailed  no  later  than 


November  12. 1993,  to  Commending 
Officer,  Southern  Division.  Naval 
Facilities  Engineering  Command.  2155 
Eagle  Drive,  P.O.  Box  190010,  North 
Charleston,  South  Carolina  29419-9010 
(Attn:  Robert  Teague.  Code  203RT). 
telephone  (803)  743-3864. 

Dated:  October  6, 1993. 
Michaal  P.  Bnimnal, 

LCDR.JACC.  USN,  Federal  Register  Uaisoa 
Officer. 
[FR  Doc  93-24972  Filed  10-S-93-,  8:45  am] 

WUMQ  COM  «1»-01-«l 


CNO  Executive  Panel;  Closed  Meeting 

Notice  was  published  T\iesday 
September  21,  1993,  at  58  FR  49038, 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  Emerging 
Technologies  Task  Force  was  to  meet  on 
Odober  7.  1993,  from  10:00  a.m.  to 
11:00  a.m.,  at  the  Pentagon.  That 
Meeting  has  been  reschedxiled  and  will 
be  held  on  October  25,  1993.  Ail  other 
information  in  the  previoiis  notice 
remains  in  effect.  In  accordance  with  5 
U.S.C.  section  552b(e)(2),  the  meeting 
change  is  pubbcly  announced  at  the 
earliest  time. 

For  further  information  concerning 
this  meeting  contact:  J.  Kevin  Mattonen. 
Executive  Secretary  to  the  CNO 
Executive  Panel,  4401  Fend  Avenue. 
Room  601,  Alexandria.  Virginia  22302- 
0268.  Phone  (703)  756-1205. 

October  5, 1993. 
Patrick  W.KaUey 

CAPT.  JAGC,  USN.  Alternate  Fedemi  Repster 

Liaison  Officer. 

[FR  Doc  93-24914  Filed  10-8-93;  8:45  am] 
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DEPAmilENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisalon 

(Dociwt  Noe.  ER93-972-000.  eleL] 

PactflCofp,  at  al.;  Electric  Rata,  Smaff 
Powfer  Production,  and  Intarlocidng 
Directorate  Filings 

October  4. 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PacifiCorp 

[Docket  No.  ER93-972-O00I 

Take  notice  that  on  September  24. 
1993.  tendered  for  filing  in  accordance 
with  Commission's  Order  periarning  to 
agreements  involving  final  amnesty  for 
jurisdictional  service  and  waiver  of 
notice,  issued  July  30, 1993  under 
Docket  No.  PL93-2-002.  agreements 
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which  contain  provisions  involving  a 
retxim  of  energy  associated  with  the 
purchase  of  firai  capacity  from  the 
Bonneville  Power  Administration 
(Bonnsville). 

Copies  of  this  filing  were  suppUed  to 
Bonneville,  the  Public  UtiUty 
Commission  of  Oregon,  the  Utah  Public 
Service  Commission,  the  Washington 
Utilities  and  Transportation 
Commission  and  the  PubUc  UtiHties 
Commission  of  the  State  of  California. 

PacifiCorp  requests,  for  each  filed 
agreement,  that  the  Commission 
disclaim  jurisdiction  that  the 
Commission's  approval  is  not  required 
for  such  agreement(s)  because  the 
provision  for  the  return  of  energy  by 
PacifiCorp  is  not  a  jurisdictional  serncB 
subject  to  the  Commissitm's  review. 

In  the  alternative,  if  the  Commission 
determines  that  the  energy  retiims  do 
constitute  a  jxirisdictional  service, 
PacifiCorp  requests  in  acu^dance  with 
18  CFR  35.11  of  the  Commission's  rules 
and  regulations  that  a  waiver  of  prior 
notice  requirements  be  granted  and  that 
the  filed  agreements  be  accepted  for 
filing  effective  as  indicated  for  each  of 
the  agreements. 

Comment  date:  October  18,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  PeRBsylvania  Power  fc  Li^  Co. 

(Docket  No.  ER93-268-0011 

Take  notice  that  on  September  16, 
1993,  Pennsylvania  Power  k  Light 
Company  tendered  for  filing  its 
comphance  filing  in  the  above- 
referenced  docket. 

Comment  date:  October  13, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  North  Adantic  Energy  Corp. 

[Docket  No.  ER93-803-000I 

Take  notice  that  on  September  17. 
1993,  North  Atlantic  Energy  Corporation 
(North  Atlantic)  tendered  for  filing 
supplemental  information  requested  by 
CommissioQ  Staff  in  the  above- 
referenced  docket 

Comment  date:  October  18. 1993,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

4.  New  England  Power  Co. 

[Docket  No.  ER93-979-000] 

Take  notice  that  New  England  Power 
Company  (NEPK  on  September  29. 1993, 
tendered  for  filing  Supplement  to 
Service  Agreement  No.  6  under  NEFs 
FERC  Elactnc  Tariff.  Original  Volume 
No.  3.  According  to  N£P,  the  purpose  of 
the  supplement  is  to  permit  Montaup 
Electric  Company  to  wheel  periodic 
short-term  power  purchases  from  Green 


Moimtain  Power  Corporation  and 
Central  Vermont  PubUc  Service 
Corporation  across  NEP's  system. 

Comment  date:  October  18, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Fknide  Power  ft  Light  Co. 

[Docket  No.  ER93-725-0001 

Take  notice  that  on  September  29, 
1993,  Florida  Power  &  Light  Company 
filed  supplemental  information 
regarding  its  filing  in  the  above- 
captioned  docket 

Comment  date:  October  18. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Niagara  Mohawk  Power  Corp. 

[Docket  Na  ER93-931-000] 

Take  notice  that  on  September  27, 
1993,  Niagara  Mohawk  Power 
Corpor^on  (Niagara  Mohawk)  tendered 
for  filing  an  amendment  to  its  filing  in 
Docket  No.  ER93-831-000,  which 
affects  an  agreement  between  Niagara 
Mohawk  and  the  Village  of  Bergen,  New 
York  (Bergen).  This  agreement  provides 
for  a  new  transmission  arrangement  and 
also  provides  for  a  power  sales 
agreement  from  Niagara  Mohawk  to 
satisfy  Bergen's  electrical  requirements 
in  excess  of  its  NYPA  purchases. 

The  proposed  amendment  is  based  on 
discussions  with  FERC  Staff  and 
modifies  CCTtain  rate  ceihng  provisions. 
Niagara  Mohawk  proposes  an  original 
e^Bctive  date  of  October  1. 1993. 

Copies  of  this  fihng  were  served  upoil 
the  Public  Service  Commission  of  the 
State  of  New  York  and  the  Village  of 
Bergen. 

Comment  date:  October  18, 1993,  in 
accordance  v^th  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  PSI  Energy,  Inc. 

[Docket  No.  ER93-806-000J 

Take  notice  that  on  September  24, 
1993.  PSI  Energy,  Inc.  (PSI)  and  The 
City  of  Piqua,  CAao  on  September  24, 
1993,  tendered  for  filing  corrected 
Service  Schedules  to  the  amended 
Serx'ice  Schedules  in  the  FERC  filing  in 
Docket  No.  ER93-606-000. 

Copies  of  this  fiUng  were  served  on 
The  City  of  Piqua,  Ohio,  the  Public 
Utilities  Commission  of  Ohio  and  the 
Indiana  Utility  Regulatory  Commission. 

Commextt  date:  October  18, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

£.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  tt» 
Federal  Energy  Regalatoiy  Commission. 


825  Neath  Capitol  Street  NE., 
Washington,  IX  20426,  in  accordance 
with  Rules  21 1  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (IB  CFR  385.211  azuL 
385.214).  All  such  motions  orprotests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serre  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubhc 
inspection. 
Lois  D.  CasheU,  ; 

Secretary. 

[FR  Doc.  93-248S8  Filed  10-»-93:  8:45  ^1 
BiujNa  COW  snT-oi-a    | 

[Docket  No.  RP94-14-0001 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

October  5, 1993. 

Take  notice  that  on  October  1, 1993, 
Algonquin  Gas  Transmission  Company 
(AlgoDquin)  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff,  Fourth  Revised  Volume  No.  1,  as 
set  forth  in  the  revised  tariff  sheets: 

1st  Revised  2  Sub  Origina!  Sheet  No.  600 
1st  Revised  2  Sub  Original  Sheet  No.  658 
1st  Revised  2  Sub  Original  Sheet  No.  673 
1st  Revised  2  Sub  OrigiQal  Sheet  No.  674 
1st  Revised  2  Sub  Original  Sheet  No.  709 
1st  Revised  2  Sub  Original  Sheet  No.  710 
1st  Revised  2  Sub  Original  Sheet  Na  711 
1st  Revised  2  Sub  Original  Sheet  No.  712 
Sheet  No8.  713-798 

The  proposed  effective  date  of  the 
tariff  sheets  is  Novemba  1, 1993. 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  replace  Algonquin's 
electronic  bulletin  board  and  TRACTS 
with  a  single  system  to  be  combined 
with  Texas  Eastern  Transmission 
Corpocation's  LINK  S3rstem. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with 
§§  385.214  uid  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  13. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  wiU 
not  serve  to  make  protestants  pwties  to 
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the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  ara  on 

file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

public  reference  room. 

Loia  D.  Caahell. 

Secretary. 

(FR  Doc  93-24887  Filed  10-8-93;  8:45  am] 

BNJJNQ  COOE  enr-oi-M 


[Dodwt  No.  RP94-1 1-000] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

October  5, 1993. 

Take  notice  that  on  October  1. 1993, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volui^e  No.  1,  the  following  tariff 
sheets,  with  a  proposed  effective  date  of 
November  1, 1993: 

Second  Revised  Sheet  No.  20A 
First  Revised  Sheet  No.  98 
Sheet  No.  99 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  establish  the  balance  and 
allocation  of  certain  Order  No.  636 
transition  costs  to  be  paid  by  Algonquin 
to  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  pursuant  to 
Texas  Eastern's  September  30, 1993 
proposal  for  the  recovery  of  standard 
costs. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  13, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
;  not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
pubhc  reference  room. 
Loia  D.  CaaheU, 
Secntary. 

[FR  Doc.  93-24888  Filed  10-8-93;  8:45  am] 
HUMQ  COM  (Tir-OI-M 


[Docket  No.  RP94-10-000] 

Algonquin  Gas  Tranamlsslon  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

October  5. 1993. 

Take  notice  that  on  October  1, 1993, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  Original  Sheet  No.  96A, 
with  a  proposed  effective  date  of 
November  1, 1993. 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  estabUsh  thebalance  and 
allocation  of  contract  assignment 
program  costs  to  be  paid  by  Algonquin 
to  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  pursuant  to 
Texas  Eastern's  second  direct  bill  of 
contract  assignment  program  costs  filed 
on  October  1, 1993. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  13,  1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cathell, 
Secretary. 
(FR  Doc.  93-24889  Filed  10-8-93;  8:45  am) 

BNJJNQ  COOC  STir-OI-M 


[Doclwt  No*.  RP93-1 4-000,  at  si..  RP93- 
126-000.  et  ai.,  RP87-14-000,  et  al..  RP86- 
41-000,  at  al.] 

Algonquin  Gaa  Transmission  Co.; 
Informal  Settlement  Conference 

October  5. 1993. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  these  proceedings  on  October  14, 
1993  at  10  a.m.  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street,  NE.,  Washington,  DC, 
20426,  for  the  purpose  of  exploring  the 
possible  settlement  of  the  issues  in  this 
proceeding.  

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 


by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pxirsuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Marc  G.  Denkinger  (202)  208-2215  or 
David  R.  Cain  (202)  208-0917. 
Lois  0.  CadiaU, 
Secretary. 

[FR  Doc.  93-24890  Filed  10-8-93;  8:45  am) 
aajMo  cooe  fnr-oi-ii 


[Docket  No.  RP93-207-000] 

ANR  Pipeline  Co.;  Proposed  Changes 
In  FERC  Gas  Tariff 

October  5, 1993. 

Take  notice  that  on  September  30, 
1993  ANR  Pipeline  Company  (ANR), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  the  follov^ring  tariff  sheets 
with  a  proposed  effective  date  of 
November  1, 1993: 

Second  Rsvisad  Volume  No.  1 

Second  Revised  Sheet  No.  17 
Original  Sheet  No.  17A 

Original  Volume  No.  2 

Twenty-Third  Revised  Sheet  No*.  16-19 
Twenty-Fifth  Revised  Sheet  No.  20 
Twenty-Fourth  Revised  Sheet  No.  21 
Twenty-Second  Revised  Sheet  No.  22 
Original  Sheet  No.  22A 

ANR  states  that  the  referenced  tariff 
sheets  are  being  submitted  pursuant  to 
Article  Vm  of  ANR's  Interim  Settlement 
that  was  approved  by  the  Commission 
in  the  captioned  proceeding.  See  ANR 
Pipeline  Company,  60  FERC  (CCH) 
61,145  (1992).  ANR  has  submitted 
revised  tariff  sheets  to  become  effective 
November  1, 1993. 

ANR  states  that  a  copy  of  this  filing 
have  been  served  by  mail  on  all  parties 
to  these  proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  13. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commisnon  and  are  available  for  public 

inspection  in  the  public  reference  room 

Loif  D.  CnheD. 

Secretary 

(FR  Doc  93-24891  Filed  lO-a-93:  4:45  am] 

MUJHOCOOK  CnVM-M 


[Docket  No.  RP94-17-000] 

Arkia  Energy  Resource  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

October  5.  1993. 

Take  notice  that  on  October  1, 1993, 
Arkla  Energy  Resources  Company 
(A£R),  tendered  foi  filing  as  part  of  its 
FERC  Gas  Tariff.  Third  Revised  Volume 
No.  1,  the  following  rei'ised  tariff  sheet 
to  become  effective  November  1 ,  1993: 

FUst  Revised  Sheet  No.  105 
Firs!  Revised  Sheet  No.  106 

A£R  states  that  the  revised  tariff 
sheets  set  the  first  tier  tolerance  level  for 
cash  balancing  at  5.35%.  instead  of  the 
5%  level  contained  in  the  original 
sheets  which  would  otherwise  take 
effect  automatically  as  of  November  1. 
1993  by  operating  of  AER's  tariffs. 

On  September  20.  1993,  AER  filed 
receipt  volume  data  (DataJ  that  reflected 
a  5.35%  accuracy  level  between  AER's 
mid-month  inforraation  to  shippers  and 
actual  receipts,  for  the  period  May  1. 
1993  to  August  31. 1993  ("Test  Period"). 
Pursuant  to  the  Commission's  August  2. 
1993  order  in  this  docket  and  AER's 
approved  tariffs,  AER  is  setting  its  first 
tier  cash  balancing  tolerance  level  of 
5.35%,  effective  November  1,  1993,  in 
accordance  with  the  results  reflected  in 
the  Data. 

AER  states  that  copies  of  the  filing 
have  been  served  upon  AER's  oistomers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shoxild  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  13. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 

public  reference  room. 

Lois  D.  Cachell, 

Secretary. 

(FR  Doc.  93-24892  Filed  10-8-93;  8:45  am] 

BIUJNO  CODE  t717-01-M 


East  Tennessee  Natural  Gas  Co.; 
Proposed  Changes  in  FERC  Gas  TarUf 

[Docket  No*.  nP94- 1»-000  and  TM94-2-2- 
000] 

October  5. 1993. 

Take  notice  that  on  October  1. 1993, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee)  filed  a  limited  rate 
adjustment  to  direct  bill  the  balance  in 
its  Account  191  to  firm  sales  customers 
upon  implememation  of  East 
Tennessee's  restructured  tariff  in  Dociut 
No.  RS92-33.  The  amounts  to  be  billed 
to  firm  sales  customers  following 
implementation  are  set  forth  in  Original 
Sheet  No.  6  of  East  Tennessee's  Second 
Revised  Vohune  No.  1. 

East  Tennessee  states  that  the  tariff 
sheet  w^ich  provides  for  the  mechanism 
pursuant  to  which  those  costs  are  to  be 
recovued  was  accepted  by  the 
Commission  in  Docket  No.  RS92-33,  et 
al.  East  Tennessee  states  that  the 
purpose  of  the  filing  in  this  docket  is  to 
set  forth  the  lump  sum  amounts  and 
related  monthly  payments  that  will  be 
charged  by  East  'Tennessee  pursuant  to 
Section  23  for  the  annual  period 
commencing  November  1,  1993.  East 
Tennessee  states  that  pursuant  to  this 
provision,  the  amounts  to  be  billed  will 
be  adjusted  after  the  six-month  period 
following  implementation. 

East  Tennessee  also  states  that  it  is 
filing  to  adjust  its  Transportation  Cost 
Rate  adjustment  pursuant  to  Secticm  25 
of  the  General  Terms  and  Conditions. 
The  adjustments  are  set  forth  in 
Substitute  Original  Sheet  No.  4,  Second 
Revised  Volume  No.  1. 

East  Tennessee  requests  an  effiactive 
date  of  November  1. 1993,  or 
alternatively  the  date  estabhshed  by 
Commission  order  for  implementation 
of  East  Tennessee's  restructuring. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all 
affected  customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  shoiild  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections  211 
and  214  of  the  Commission's  Rules  of 
Prectice  and  Procedure.  18  CFR  385.211 
and  385.214.  All  such  petitions  or 


protests  should  be  filed  on  or  before 
October  13. 1993.  Protests  will  be 
considered  by  the  Commission  in 
detecmining  &•  appropriate  actitm  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  and  available  for 
pubhc  inspection. 
Lois  D.  CasheO. 
Secretary. 
[FR  Doc.  93-24893  Filed  10-8-93;  8:45  am] 

BtLUNS  CODE  t717-«-« 


[Docket  No.  Pa>94  12-000] 

El  Paso  Natunri  Gas  Co.:  Tariff  FHlng 

October  5. 1993. 

Take  notice  that  on  October  1. 1993. 
El  Paso  Natural  Gas  Company  (El  Paso), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1- 
A  and  Third  Revised  Volume  No.  2,  the 
following  tariff  sheets,  with  a  proposed 
effective  date  of  November  1. 1993: 

First  Rflvisad  Vohime  No.  1-A 

Sixteenth  Revised  Sheet  No.  20 
Sixteenth  Revised  Sheet  No.  21 
Tenth  Revised  Sheet  No.  23 

Third  Rsviaad  VolMine  No.  2 

Twenty-eighth  Revised  Sheet  No.  1-D.2 

El  Paso  states  that  it  has  tendered 
Statement  of  Rates  tariff  sheets 
applicable  to  Rate  Schedules  T-3.  FTS- 
S  and  T-1  contained  in  its  Volimie  No. 
1-A  Tariff,  which  reflect  an  adjustment 
to  El  Paso's  transportation  rates  to 
include  the  costs  associated  with  the 
construction  of  the  East-End  Flexibility 
Project,  to  become  effective  November  1. 
1993. 

El  Paso  states  that  on  April  27. 1992, 
it  filed  an  application  at  Docket  No. 
CP92-46&-O00,  pursuant  to  Section  7(c) 
of  the  NGA,  for  authorization  to 
construct  and  ope^te  new  compression 
and  pipeline  faciUties  on  the  east  end  of 
its  system,  in  order  to  provide  increased 
operational  flexibiUty. 

El  Paso  states  that  on  January  29.  1993 
at  Docket  Nos.  RP91-188-000,  RP92- 
214-000  and  RS92-60-000.  et  al..  it 
filed  an  Offer  of  Settlement  in 
Restructuring,  Rate  and  Related 
Proceedings  (Settlement).  El  Paso  states 
that  Article  DC.  Certificate  Proceedings, 
pnrvides  that  the  order  accepting  and 
approving  Settlement  shall  be  deemed 
to  grant  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of  the 
facilities  proposed  at  Docket  No.  CP92- 
486-000.  El  Paso  states  that  Article  9.2 
specifically  provides  that  upon  the  in- 
service  date  of  such  project.  El  Paso 
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shall  be  entitled,  without  filing  a  new 
general  system- wide  rate  case,  to  adjust 
the  settlement  reservation  charges  by 
$0.0013  per  dth  ($0.03954  per  dth  on  a 
monthly  basis)  to  reflect  the  additional 
costs  of  such  facility  and  to  make  a 
corresponding  change  of  $0.0013  per 
dth  in  rates  under  Rate  Schedules  T-1 
andFTS-S. 

El  Paso  states  that  on  April  30. 1993, 
the  Commission  issued  an  "Order 
Accepting  Settlement  and  Compliance 
Filing,  Subject  to  Modifications,"  at 
Docket  No.  RS92-6O-011,  et  al.  El  Paso 
states  that  ordering  paragraph  (E)  of  the 
order  granted  El  Paso  a  certificate  of 
pubUc  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  the  East-End  Flexibility 
Project.  El  Paso  further  states  that  the 
order  permitted  it  to  roll  in  the  costs  of 
the  project  in  the  context  of  the 
Settlement  proceeding.  El  Paso  states 
that  on  August  31, 1993,  the 
Commission  issued  an  "Order  Denying 
Rehearing,  Granting  and  Denying 
Clarification,  Terminating  Technical 
Conference  in  Part,  Accepting  Revised 
Compliance  Filings,  and  Granting 
Limited  Waiver,"  at  Docket  No.  RS92- 
60-000,  et  al.  El  Paso  also  states  that  by 
letter  dated  September  27, 1993,  the 
Director.  Office  of  Pipeline  and 
Producer  Regulation,  advised  El  Paso 
that  its  restructuring  proposal,  as 
modified  by  the  Commission's  orders, 
will  be  effective  on  October  1. 1993. 

El  Paso  requested  that  the 
Commission  accept  the  tendered' tariff 
sheets  for  filing  and  permit  them  to 
become  effective  on  November  1. 1993, 
which  is  not  less  than  thirty  (30)  days 
after  the  date  of  the  filing. 

El  Paso  states  that  copies  were  served 
upon  all  interstate  pipeline  system 
transportation  customers  of  El  Paso  and 
interested  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC,  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Regulations.  All  such 
motions  or  protests  should  be  filed  on 
or  before  October  13, 1993.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  public  conference 

room. 

UkD-CaaheU. 

Secretary. 

[FR  Doc  93-24894  10-8-93;  8:45  am] 

MXMa  coot  •n7-«1-M 


[DoekM  Na  CP94-2-000] 

Koch  Gateway  Pipallna  Co.;  Notice  of 
Requeat  Under  Blanket  Authorization 

October  5, 1993. 

Take  notice  that  on  October  1, 1993, 
Koch  Gateway  Pipeline  Company 
(Gateway),  P.O.  Box  1478,  Houston. 
Texas  77251-1478  filed  in  Docket  No. 
CP94-2-000,  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natxual  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  install  a  four-inch  tap  and 
related  facilities  to  enable  Gateway  to 
provide  a  delivery  point  to  serve  Frito 
Lay.  Inc.  (Frito  Lay),  under  the 
authorization  issued  in  Docket  No. 
CP82-43O-O00  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Gateway  states  that  it  seeks  to  install 
a  four-inch  tap,  riser  and  ball  valve  to 
connect  Frito  Lay's  Jackson  Plant  on 
Gateway's  Index  301-22-1  line  at  M.P. 
0.6,  Hinds  County,  Mississippi.  It  is 
stated  that  these  facilities  are  required  to 
comply  with  the  terms  of  an 
intemiptible  transportation  agreement 
between  Frito  Lay  and  Gateway. 
Gateway  states  that  construction  for  the 
proposed  project  will  be  within 
Gateway's  existing  right  of  way  and  the 
area  of  ground  disturbed  by  this 
construction  activity  will  be 
approximately  8  feet  by  10  feet.  It  is 
estimated  that  the  cost  for  installation  of 
these  facilities  is  $8,151. 

Gateway  states  that  the  proposed 
installation  of  facilities  for  Frito  Lay 
will  not  have  an  impact  on  Gateway's 
curtailment  plan  because  the  proposed 
service  is  intemiptible  in  nature.  It  is 
stated  that,  additionally,  the  quantities 
to  be  delivered  at  the  delivery  point  will 
be  within  the  certificated  entitlements 
of  the  shipper  for  whom  the 
transportation  service  will  be 
performed. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 


protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Loia  D.  Cashell. 
Secretary. 
(PR  Doc.  93-24895  Filed  10-8-93;  8:45  am] 


MLLMO  cooc  •nr-ei-M 


[Docket  No.  ER93-76(M)00] 

Niagara  Mohawk  Power  Corp.;  Notice 
of  Filing 

October  5, 1993. 

Take  notice  that  on  September  16, 
1993,  New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  a  Certificate  of  Concurrence  in 
Docket  No.  ER93-760-000.  In  this       ■ 
docket,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk)  filed  a 
supplement  to  its  Rate  Schedule  FERC 
No.  165  pursuant  to  which  NYSEG  and 
Niagara  Mohawk  provide  wheeling 
service  to  one  another. 

The  supplement  proposes  an  Increase 
in  the  charges  for  wheeling  service 
provided  by  each  utility,  and  these 
charges  are  proposed  to  be  effective 
September  1, 1993  and  will  be  in  place 
for  a  two  year  period. 

NYSEG  requests  that  September  1, 
1993  be  allowed  as  the  effective  date  of 
the  filing  and  requests  waiver  of  the 
notice  requirement  for  good  cause 
shown. 

Copies  of  NYSEG's  filing  were  served 
upon  the  Public  Service  Commission  of 
the  State  of  New  York  and  Niagara 
Mohawk. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).A11  such  motions 
or  protests  should  be  filed  on  or  before 
October  18, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  vsrill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cathall. 

.Secntary. 

[FR  Doc  93-24896  Filed  10-8-93;  8:45  am] 

B«XMQ  COOC  STir-OI-M- 


[Dodwt  No.  RP»4lk^-000] 

Northern  Natural  Gaa  Co.;  Proposed 
Change*  In  FERC  Gas  Tariff 

October  5, 1993. 

Take  notice  that  on  October  1, 1993, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1,  Original  Sheet  No.  68. 
with  a  proposed  effective  date  of 
November  1, 1993. 

Northern  states  that  the  filing 
establishes  the  direct  bill  amoimts  by 
shipper  resulting  from  the  Reverse 
Auction  Cost  Recovery  Mechanism 
established  in  Northern's  Global 
Settlement.  Northern  states  that  Original 
Sheet  No.  68  reflects  these  amounts  in 
its  Tariff  and  will  commence  billing 
such  amounts  effective  November  1. 
1993. 

Northern  notes  that  copies  of  this 
filing  were  served  upon  die  Northern's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Enei^gy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  13. 1993.  All 
protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  a  party  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lois  D.  Cuhell. 
Secretary. 

IFR  Doc.  93-24897  Filed  10-8-93;  8:45  am] 
BNjJNG  COOC  tny-w-m 


[Docket  No.  RP94-8-000] 

Northern  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

October  5, 1993. 

Take  notice  that  on  October  1, 1993, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Fifth  Revised 


Volume  No.  1,  Original  Sheet  No.  67. 
with  a  proposed  effective  date  of 
November  1, 1993. 

Northern  states  that  the  filing 
supplements  Northern's  September  27, 
1993,  filing  in  this  docket,  which  set 
forth  the  direct  bill  amounts  by  shipper 
resulting  from  the  termination  of  the 
ANGTS  Rate  Adjustment  Mechanism 
effiective  November  1. 1993,  pursuant  to 
First  Revised  Sheet  No.  261  of  its  Fourth 
Revised  Volume  No.  1.  Northern  has 
filed  Original  Sheet  No.  67  to  include 
the  monthly  direct  bill  amounts  by 
customer  in  its  FERC  Gas  Tariff.  Fifth 
Revised  Volume  No.  1. 

Northern  states  that  copies  of  this 
filing  were  served  upon  Northern's 
customers  and  interested  state 
commissions, 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC,  20426.  in  accordance  vsrith 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  13, 1993.  All 
protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  a  party  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  wdth  the  Commission  and  are 
available  for  inspection. 
Loia  D.  Casheil, 
Secretary. 

[FR  Doc.  93-24898  Filed  10-8-93;  8:45  am] 
BaiJNQ  CODE  nr-oi-M 


[Docket  No.  RP94-6-000] 

Northern  Natural  Gas  Co.;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

October  5, 1993. 

Take  notice  that  on  October  1, 1993, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volimie  No.  1.  the  following  tariff  sheets 
with  a  proposed  effiective  date  of 
November  1. 1993: 

First  Revised  Sheet  No.  50 
First  Revised  Sheet  No.  51 
First  Revised  Sheet  No.  53 

Northern  states  that  the  filing 
establishes  the  initial  Stranded  Account 
No.  858  surcharge  to  recover  costs 
incurred  by  Northern  related  to  its 
contracts  with  third-party  pipelines. 
Therefore,  Northern  has  filed  First 
Revised  Sheet  Nos.  50,  51,  and  53  to 


establish  this  surcharge  effective 
November  1. 1993. 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  company's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE,  Washington. 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  13. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lois  D.  CasheU, 
Secretary. 

[FR  Doc.  93-24899  Filed  10-8-93;  8:4$  am] 
BHJJNQ  COOC  SnT-OI-M 
J>^ 

[Docket  Na  RP93-206-O00]  - 

Norttiem  Natural  Gas  Co.;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

October  5, 1993. 

Take  notice  that  on  September  30 
1993,  Northern  Nattiral  Gas  Company 
(Northern),  tendered  for  filing  as  part  of  * 
its  FERC  Gas  Tariff.  Fifth  Revised 
Volimie  No.  1.  First  Revised  Sheet  No. 
245,  with  a  proposed  effective  date  of 
November  1, 1993. 

Northern  states  that  the  filing 
represents  the  resolution  of  the  issue  of 
Carlton  receipt  point  supply  needed  to 
meet  the  firm  Marlcet  Area 
requirements. 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  Northern's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  DC, 
20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  13, 1993.  All  protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
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of  this  filing  aro  on  file  with  the 

Commission  and  are  available  for 

inspection. 

Lois  a  Caahall. 

Secretary. 

[FR  Doc  93-24900  Piled  lO-ft-93;  8:45  am] 

■ajJM  COOK  «717-«t-M 

[Docket  No.  RP94-5-000] 

Northern  Natural  Qaa  Co^  Propoaed 
Changes  In  FERC  Qaa  Tariff 

October  5. 1993. 

Take  notice  that  on  October  1,  1993, 
Northern  Natiiral  Gas  Ccmfwny 
(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1 ,  the  following  tariff 
sheets,  with  a  proposed  effactive  date  of 
November  1, 1993: 

Original  Sheet  Na  66 
Original  Sheet  No.  89 

Northern  states  that  the  fUing 
establishes  the  direct  bill  amounts  by 
shipper  rssulting  from  the  terminatien 
of  the  Purchased  Gas  Adjustment  (PGA). 
Northern  further  states  that  the  direct 
bill  amounts  shown  on  Original  Sheet 
No.  66  are  based  upon  the  poet-July 
1991  Account  No.  191  balance  as  of 
October  31, 1993. 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  Northem's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC,  20426,  in  accordance  %vith 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  13, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  proceeding,  but  will  not 
serve  to  make  protestant  a  party  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
LoisD.Caahdl. 
Secretary. 

[FR  Doc  93-24901  Filed  10-8-93,  8:45  ami 
BiLUNQ  cooe  tnr-oi-ii 

[Docket  No.  RP94-2-000] 

Northern  Natural  Gas  Co.;  Proposad 
Changes  In  FERC  Gaa  Tariff 

October  5, 1993. 

Take  notice  that  on  October  1, 1993, 
Northern  Natural  Gas  Company 


(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Rerised 
Volume  No.  1,  the  following  tariff 
sheets,  with  a  proposed  effective  date  of 
November  1,  1993: 

Fiist  Revised  Sheet  Na  240 
Second  Revised  Sheet  Na  245 

Northern  states  that  First  Revised 
Sheet  No.  240  and  Second  Revised 
Sheet  No.  245  of  its  Fifth  Revised 
Volume  Na  1  are  being  filed  to  provide 
that  Northern  may  recover  any  future 
upstream  Account  Na  858 
transportation  costs  under  its  Stranded 
Account  No.  858  Cost  Recovery 
Mechanism  should  any  capacity 
assigned  through  the  Reverse  Auction 
process  revert  to  Northern. 

Northern  states  that  copies  of  this 
filing  were  served  upon  Ncnthem's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shoiild  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC,  20426,  in  accordance  writh 
§S  385.214  and  385.211  of  the 
Commissloo's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  13. 1993.  All 
protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  a  party  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lois  D.  CasheD, 
Secretary. 
(FR  Doc  93-24902  Filed  10-8-93;  8:45  am] 

BlUJNa  coos  «T17-<n-H 


[Docket  No.  RP94-7-000I 

Northern  Natural  Gaa  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

October  5, 1993. 

Take  notice  that  on  October  1, 1993, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff  sheets 
with  a  proposed  effective  date  of 
November  1,  1993: 

First  Revised  Sheet  No.  SO 
First  Revised  Sheet  No.  51 
First  Revised  Sheet  Na  53 

Northern  states  that  the  filing 
establishes  the  initial  surcharge  to 
recover  costs  incurred  by  Northern 
related  to  the  realignment  of  its  gas 
supply  contracts.  Therefore,  Northern 


has  filed  First  Revised  Sheet  Nos.  50, 
51,  and  53  to  establish  the  GSR 
stircharge  effective  November  1, 1993. 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  company's 
ctistomers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shotild  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC,  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  13, 1993.  All 
protests  will  be  considered  by  the 
Commission  in  determining  ttte 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  a  party  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lois  D.  CaalMH, 
Sacntary. 

[TR  Doc  93-24903  Filed  10-8-93;  8:45  ami 
SIXMO  coot  snT-M-M 


[Docket  No.  RPM-4-O0OI 

Northern  Natural  Gaa  Co^  Proposad 
Changaa  In  FERC  Qaa  Tariff 

October  5. 1993. 

Take  notice  that  on  October  1, 1993. 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1  and  Original  Volume  No. 
2,  the  following  tariff  sheets,  with  a 
proposed  effective  date  of  October  1, 
1993: 

First  Revised  Sheet  Na  50 
First  Revised  Sheet  Na  51 
First  Revised  Sheet  Na  52 
First  Re\-lsed  Sheet  Na  53 
First  Revised  Sheet  Na  59 
First  Revised  Sheet  No.  60 
141st  Revised  Sheet  No.  IC 
Sixteenth  Revised  Sheet  No.  iCa 

Northern  states  that  the  filing  revises 
Northem's  Market  Area  TF/TFX 
demand  rates  to  reflect  the  System 
Management  Service  (SMS)  demand 
revenue  credit  based  upon  the  SMS 
requirements  of  Northern's  customers. 
Northern  further  states  that  the  filing 
also  establishes  the  revised  Annual 
Charge  Adjustment  (ACA)  rate  of 
$0.0026  in  Northem's  Fifth  Revised 
Volume  No.  1,  and  in  its  Original 
Volume  No.  2  to  the  extent  these  rates 
change,  effective  November  1, 1993. 

Northern  states  that  copies  of  this 
filing  were  served  upon  Northem's 


customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  With  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  13, 1993.  All 
protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  a  party  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  93-24904  Filed  lO-ft-93;  8:45  am] 

MUMO  COM  t717-01-M 

[Dockat  No.  RP94-9-000] 

Pacific  Gas  Transmission  Co.;  Request 
for  Waiver  of  Quarterly  PGA  Rling 

October  5. 1993. 

Take  notice  that  on  October  1, 1993, 
Pacific  Gas  Transmission  Company 
(PGT),  filed  with  the  Commission  a 
letter  requesting  that  the  Commission 
waive  its  regulations  in  requiring  PGT  to 
filed  its  Purchased  Gas  Adjustment 
(PGA). 

PGT  states  that  the  Commission  has 
voted  in  PGT's  restructuring  proceeding. 
Docket  No.  RS92-46-004,  to  permit  PGT 
to  implement  the  restructuring  required 
by  Order  No.  636,  et  seq.,  including  the 
unbundling  of  sales  service,  on 
November  1, 1993.  PGT  states  that  as 
part  of  the  implementation  of  this 
restructimng,  the  PGA  mechanism  will 
also  be  terminated  on  November  1, 
1993.  PGT  states  that  the  current 
adjustment  PGT  would  normally  file  at 
this  time  will  never  become  effective. 

PGT  states  that  the  preparation  and 
submission  of  a  quarterly  PGA  filing  to 
establish  a  current  adjustment  as  of 
November  1, 1993  is  imnecessary.  PGT 
is  not  submitting  such  a  filing. 

PGT  states  that  a  copy  of  the  letter  is 
being  served  on  PGT's  sales  customns 
and  interested  state  commissions.      | 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Reg\ilations. 


All  such  motions  or  protests  should  be 
filed  on  or  before  October  13. 1993.  All 
protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  a  party  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lois  D.  Quhell. 
Secretary. 
[FR  Doc.  93-24905  Filed  10-8-93;  8:45  am] 

MLUNO  COOC  1717-01-M 

[Docket  No.  CP94-4-000] 

Panhandle  Eastern  Pipeline  Co.,  rtotice 
of  Application 

October  5, 1993. 

Take  notice  that  on  October  1, 1993. 
Panhancile  Eastern  Pipeline  Company 
(Panhandle),  P.O.  Box  1642,  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP94-4-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  the 
transportation  service  associated  with 
direct  sales  service  to  31  individual 
direct  industrial  sales  customers,  all  as 
more  fully  set  forth  in  the  appUcation 
which  is  on  file  with  the  Commission 
and  open  to  pubUc  inspection. 

Pannandle  states  that  on  Kfay  1, 1993, 
it  implemented  its  restructured  service 
as  approved  in  Docket  No.  RS92-22- 
000,  et  al.,  and  is  no  longer  providing 
a  sales  service  as  such.  Panhandle 
further  states  that  prior  to  the 
restructuring  the  (urect  industrial 
customers  had  been  pim±asing  some  of 
their  gas  requirements  from  Panhandle 
xmder  individual  certificate 
authorizations.  Panhandle  asserts  that 
since  it  is  no  longer  providing  a  sales 
service,  the  individual  certificate 
authorizations  are  no  longer  required. 
Panhandle  is  providing  restructured 
transportation  service  for  the  dir«:t 
industrial  customers  that  requested  the 
continuation  of  service  iinder  the 
restructured  tariff,  it  is  stated. 

Panhandle  further  states  that  it  does 
not  propose  to  abandon  any  facilities 
herein. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
26, 1993,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211)  and  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.10).  All 


Erotests  filed  with  the  Commission  will 
B  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding-or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  R^latory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  beUeves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Panhandle  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Caxhell, 
Secretary. 

[FR  Doc.  93-24906  Filed  10-8-93:  8:45  am] 
BIUJNQ  COOC  cnr-oi-M 

(DocfcM  No.  RP94-16-000] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

October  5, 1993. 

Take  notice  that  on  October  1. 1993, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No. 4,  the  following 
tariff  sheets,  with  a  proposed  effective 
date  of  November  1, 1993: 

Original  Sheet  No.  168 
Original  Sheet  No.  169 
Original  Sheet  No.  170 
Sheet  Nos.  171-199 

Texas  Eastern  states  that  the  above 
tariff  sheets  are  filed  as  a  limited 
application  pursuant  to  Section  4  of  the 
Natiiral  Gas  Act.  15  U.S.C.  717c  (1988) 
Texas  Eastern  states  that  the  purpose  of 
the  filing  is  to  permit  Texas  Eastern  to 
recover  certain  costs  incurred  by  Texas 
Eastern  following  the  termination  of 
Texas  Eastern's  Gas  Supply  Inventory 
Reservation  Charge  (GSIRC)  on 
November  1, 1992,  in  light  of  Order  No. 
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636.  Texas  Eastern  states  that  these  costs 
were  incurred  as  a  direct  consequence 
of  Texas  Eastern's  need  to  continue  to 
stand  ready  to  meet  its  customers' 
purchase  rights  under  their  service 
agreements  with  Texas  Eastern  during 
the  period  following  the  termination  of 
the  GSIRC  on  November  1  and  the 
implementation  of  Order  No.  636  on 
Texas  Eastern's  system. 

Texas  Eastern  states  that  this  filing 
covers  a  total  amount  of  $5,213,081.75 
for  the  period  from  March  1, 1993 
through  May  31, 1993,  which  are  the 
costs  that  are  currently  known  and 
measurable  and  recorded  on  the  books 
of  Texas  Eastern,  plus  applicable 
carrying  charges.  Texas  Eastern 
proposes  to  recover  its  costs  through  a 
direct  bill  mechanism  analogous  to  that 
employed  for  recovering  Account  No. 
191  costs. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  served  on  all  firm 
customers  of  Texas  Eastern  and 
applicable  state  regxilatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426.  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
{Protests  should  be  filed  on  or  before 
October  13, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Casbdl, 
Secretary. 
[FR  Doc  93-24907  FUed  10-8-93;  8:45  ami 

MLUNO  COOC  (717-01-M 


[Docket  No.  RP93-181-000] 

Texas  Eastern  Transmission  Corp.; 
Technical  Conferenca 

October  5. 1993. 

In  the  Commission's  order  issued  on 
September  30. 1993  the  Commission 
ordered  that  a  technical  conference  be 
convened  to  resolve  issues  raised  by  the 
filing.  The  conference  to  address  the 
issues  has  been  scheduled  for  Tuesday, 
December  7, 1993.  at  10  a-m..  uxa  room 
to  be  designated  at  the  offices  of  the 
Federal  Energy  Regiilatory  Commission. 


810  First  Street  NE..  Washington,  DC 

20426. 

Lois  D.  CadMll. 

Secretary. 

[FR  Doc  93-24908  FUad  10-8-93;  8:45  am) 

■ajjNO  coot  •n7-««-M 

(Oeekac  No.  CPS3-743-000I 

TrunMIn*  Ga«  Ca  and  Texas  Gas 
Transmission  Corp.;  Notfc*  of 
Application 

October  5. 1993. 

Take  notice  that  on  September  28. 
1993,  Tninkline  Gas  Company 
(TrunkHne),  P.O.  Box  1642,  Houston, 
Texas  77251-1642,  and  Texas  Gas 
Transmission  Corporation  (Texas  Gas), 
P.O.  Box  1160,  Owensboro,  Kentucky 
42302  filed  an  application  with  the 
Commission  in  Docket  No.  CP9a-743- 
000  pursuant  to  Section  7(b)  of  the 
Natural  Gas  Act  (NGA)  for  permission 
and  approval  to  abandon  two  natural 
gas  excnange  services  which  were 
authorized  in  Docket  Nos.  CP62-221- 
Ooa*  and  CP72-53-000  >.  all  as  more 
fully  set  forth  in  the  application  which 
is  open  to  public  inspection. 

Trunklina  and  Texas  Gas  propose  to 
abandon  two  intemiptible  exchange 
services  no  kmger  needed  and 
performed  under  TrunkUne's  FERC  Rate 
Schedules  X-3  and  E-4  and  Texas  Gas' 
FERC  Rate  Schedules  X-30  and  X-40. 
respectively.  Tninkline  and  Texas  Gas 
exchange  gas  at  an  interconnection  of 
their  pipeline  systems  near  Trunkline's 
DyersDurg.  Dyer  Countv,  Tennessee, 
compressor  station  under  their 
respective  Rate  Schedules  X-3  and  X- 
30.  Trunkline  also  dehvers  wp  to  5.000 
Mcf  of  natural  gas  per  day  to  Texas  Gas 
in  the  Lake  Misere  Field,  Cameron 
Parish.  Louisiana,  under  its  Rate 
Schedule  E-4.  Texas  Gas  redelivers 
equivalent  volumes  under  its  Rate 
Schedule  X-40  to  Trunkline  at  (1)  the 
tailgate  of  Continental  Oil  Company's 
Egan  Plant,  Egan,  Acadia  Parish. 
Louisiana;  (2)  Union  Oil  Company  of 
California's  facilities  in  VermiUon 
Parish,  Louisiana;  and  (3)  Texas  gas' 
metering  facilities  at  North  Fresh  Water 
Bayou  Field.  Vermilion  Parish. 
Louisiana. 

Neither  Trunkline  nor  Texas  Gas 
proposes  to  abandon  any  facihties  in 
this  proposal. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
26. 1993.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 


>  Sm  OKi«  Mt  28  FPC  13  (19«2). 

>  Sm  otdar  at  47  FFC  lO  (1972). 


DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385  214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  All 

Erotests  filed  with  the  Commission  will 
e  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  pxroposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  If  the 
Commission  on  its  own  motion  beheves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
necessary  for  Trunkline  or  Texas  Gas  to 
appear  or  be  represented  at  the  hearing. 
LoiaD.  CasheO.' 
Secretary. 
[FR  Doc.  93-24909  FUed  10-*-93;  8:45  am) 
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(Docket  Na  RP94-1&-000] 

Vlldng  Gaa  Tranamlssion  Co.; 
Proposed  Citangea  In  FERC  Gas  Tarlfl 

October  5. 1993. 

Take  notice  that  on  October  1, 1993, 
Viking  Gas  Transmission  Company 
(Viking)  tendered  for  fihng  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Vohime 
No.  1.  the  following  tariff  sheets  with  a 
proposed  effective  date  of  November  1, 
1993: 

First  Revised  Sheet  Na  62 
First  Revised  Sheet  Na  63 
First  Revised  Sheet  No.  64 
First  Revised  Sheet  No.  65 

Viking  states  that  the  purpoae  of  its 
filing  is  to  amend  the  "Service  Lateral 
Line  Policy"  set  forth  in  Article  XVI  of 
the  General  Terms  and  Conditions  of  the 
proposed  tariff  Viking  filed  in  Docket 


Federri  R^gtrtp  /  Vol  Sg.  Na  195  /  Tuesday.  October  12.  1993  /  Nodoes 


$2757 


Na  RSg2-52.  Viking  has  proposed  an 
effective  date  of  November  1, 1993,  to 
coincide  with  the  proposed  e£EBCtiv« 
data  of  Viking's  restructured  tari£L 

Viking  statfts  that  copies  of  die  fiUng 
have  been  mailed  to  all  of  its  customen 
and  to  affected  state  regulatory 
cammisaons. 

Any  person  desiring  to  be  heard  at  to 
protest  said  filing  should  file  a  motion 
to  Intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  should  be  filed  on  or 
before  October  13. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b«::ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
LoisD.Caaliell, 
Secretary. 

[FR  Doc.  93-24910  Filed  10-«-^3;  8:45  am] 
aajjNO  cooc  tn7-oi-M 


Office  of  FoesH  Energy 

[FE  Doetol  Na  M-78-NQ] 

Valero  tndustital  Gaa,  L.P.;  Oankat 
Authorization  To  Import  Natural  Qa« 
From  arMI  Export  Natural  Qaa  to 
Metxico 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 


SUMMARY:  The  Office  of  Fossil  En«gy  of 
the  Department  of  Energy  ^ves  notice 
that  it  has  issued  an  order  ^anting 
blanket  authorization  to  V^ero 
Industrial  Gas,  L.F.  to  import  and  export 
up  to  a  combined  total  of  300  bilHon 
cubic  feet  of  natural  gas  from  and  to 
Mexico  over  a  two-year  period 
beginnmg  on  date  of  the  first  delivery  of 
either  imports  or  exports  after  October 
22, 1993. 

This  order  is  available  for  iiupection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room.  3F-058. 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington.  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8UK)  ajn.  and 
4:30  p.m.,  Kfonday  through  Friday, 
except  Federal  holidays. 


Issued  is  WMhiAgtoQ,  DCoa  SopiflBiba- 
29. 1993. 

CtBardP.TnoMsiewaki, 

Direcux.  Office  of  Natural  Gaa.  OfficeofPtteis 

Programs,  C^fice  ofFoail  Energy. 

[FR  Doc  93-2406S  Filed  10-8-03: 8:4$  aoti 
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ENVmONMBfTAL  PROTECTION 
AGENCY 

[FRL-«784-q 

Ag«r>qf  Informatton  Collection 
Activities  Under  0MB  Review 

AGENCY:  Enviromnental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


OMB  ExtenaoB  <^  Expiration  Dates 

n»A  ICR  No.  1039:  Monthly  Progress 
Reports;  OMB  No.  2030-0005; 
expiration  date  was  extended  to  03/31/ 
94. 

EPA  ICR  No.  0909;  Information 
Requirements  for  Construction  Grants 
Delegation  to  States;  expiration  date  was 
extended  to  02/28/94. 

Datsd:  October  5. 1993. 
Paul  Lapsky, 

Director,  Regulatory  MaaageaientDivitioa. 
[PR  Doc  93-24962  Filed  10-8-93;  8:45  an] 
aaiMacooti 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq).  this  notice 
announces  the  Office  of  Management 
and  Budget's  (OMB)  responses  to 
Agency  PRA  clearance  requests. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Fanner  (202)  260-274a 

SUPPt^MENTARY  INFORMATION: 

C^IB  Respofiaes  to  Agency  PRA 
Qearance  Requests 


OMB  Approvals 

EPA  ICR  No.  1640.01. 1993  Coastal 
Oil  and  Gas  Questionnaire;  was 
approved  07/26/93;  OMB  No.  2040- 
0160;  expires  01/31/95. 

EPA  ICR  No.  0113.05;  National 
Emission  Standard  fot  Mercury  (part  61, 
subpart  E);  was  approved  08/31/93; 
OMB  No.  2060-0097;  expires  08/31/96. 

EPA  ICR  No.  0111.07;  National 
Emission  Standard  for  Asbestos, 
RqxMting  and  Recordkeeping 
Requirementa— part  61,  subpart  M;  was 
approved  08/31/93;  OMB  No.  2060- 
niOl;  exph«8  08/31/96. 

EPA  ICR  No.  1547.03;  The  Pesticides 
Enforcement  and  Applicator 
Certification  Aocomplishments 
Reporting  Form;  was  approved  08/31/ 
93;  OMB  Na  2070-0113;  eniiies  08/31/ 
96. 

EPA  ICR  1627.01;  Chesapeake  Bay 
Attitude  Survey;  was  approved  09/02/ 
93;  OMB  Na  2040-0165;  expires  09/30/ 
96. 

EPA  ICR  No.  0794.05;  Notification  of 
Substantial  Risk  of  hijury  to  Health  and 
the  Environment  under  sectian  8(e)  of 
the  Toxic  Substances  CcHitrol  Act 
(TSCA);  was  approved  09/17/93;  OMB 
No.  2070-0046;  expires  12/31/94. 

EPA  ICR  Na  1520.03;  Recall  of 
Suspended  and  Canceled  Pesticides; 
was  apiwoved  09/16/93;  CM«fB  Na  2070- 
0110;  expires  09/30/96. 


(PF-583;  Fnt^-46S0-91 

Sandoz  Agro,  kic^  Amended  PeeticMe 
PeWione  for  Dicamba 

AGENCY:  EnvircHunental  Protection 
Agency  (EPA). 

ACnON:  Notice. 

SUMMARY:  This  document  provides 
notice  of  an  amended  pesticide  petition 
(PP  3F2794)  for  a  tolerance  for  the 
combined  residues  of  the  hert)icide 
dicamba  (3,6-dichloro-o-anisic  add)  and 
its  5-hydrox)'  metabolite  (3,5-dichloro-5- 
hydroxy-o^anisic  add),  resulting  from 
the  application  of  the  sodium  salt,  in  or 
on  the  raw  agricultiual  omnmodity 
(RAC)  cottonseed  at  3.0  parts  per 
million  (ppm)  and  an  amended  feed 
additive  petition  (FAP  4H5439)  for  the 
same  chemicals  in  or  on  the  animal  feed 
commodity  cottonseed  meal  at  6.0  ppaa. 
The  petitions  were  filed  by  Sandoz 
Agro,  Inc,  to  establish  the  maYimnm 
level  for  residues  of  the  herbidda  in  or 
on  this  RAC  and  animal  feed 
commodity. 

DATES:  Comments,  identified  by  the 
document  control  number.  [PF-583L 
must  be  redeved  on  or  before  Octi^wr 
27, 1993. 

ADDRESSES:  By  mail,  submit  written 
commoits  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (H750eC),  Office  of 
Pestidde  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  2460.  In  Person,  deUver 
comments  to  rm.  1128,  CM  #2, 1921 
)efferson  Davis  Hwy.,  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
daimed  confidential  by  maiidng  any 
part  or  all  of  that  information  as 
"Confidential  Business  Infbrmatlan'' 
(CBI).  Information  so  marined  will  not  be 
disdosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  comment  that  does  contain 
CBI  must  be  submitted  for  indusioB  in 
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the  public  record.  Information  not 
marked  confidential  will  be  included  in 
the  public  docket  by  EPA  without  prior 
notice.  The  pubUc  docket  is  available 
for  public  inspection  in  Rm.  1128  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATJON  CONTACT:  By 
mail;  Robert  J.  Taylor,  Product  Manager 
(PM)  25.  Registration  Division 
{H7505C),  Office  of  Pesticide  Programs. 
Environmentral  Protection  Agency.  401 
"M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  241.  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington.  VA  22202,  {703)-305- 
6800. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  1. 1984  (49 
FR  30790).  EPA  issued  notices  that 
aimounced  that  Velsicol  Chemical 
Corp..  341  East  Ohio  St..  Chicago.  IL 
60611,  proposed  amending  40  CFR 
180.227  by  estabhshing  a  tolerance 
under  section  408  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a,  for  the  combined  residues 
of  the  herbicide  dicamba  (3,6-dichloro- 
o-anisic  add)  and  its  metabolite  3.6- 
dichloro-5-hydroxy-o-anisic  acid  in  or 
on  the  RAC  cottonseed  at  3.0  ppm 
(pesticide  petition  (PP)  3F2794)  and 
amending  21  CFR  part  561  by 
establishing  a  food  additive  regxilation 
under  section  409  of  the  FFDCA.  21      ' 
U.S.C.  348.  permitting  residues  of 
dicamba  in  or  on  cottonseed  meal  at  6.0 
ppm  (feed  additive  petition  (FAP) 
4H5439). 

No  comments  were  received  in 
response  to  the  notices  of  filing. 

The  Agency  subsequently  issued  a 
recodification  document,  published  in 
the  Federal  Register  of  June  29. 1988 
(53  FR  24688).  redesignating  21  CFR 
part  561  under  40  CFR  part  186  and 
redesignating  dicamba  as  40  CFR 
186.1800.  Velsicol  Chemical  Corp.  was 
purchased  by  Sandoz  Crop  Protection 
Corp..  Corporate  Headquarters.  1300 
East  Touhy  Ave..  Des  Plaines,  IL  60018. 
The  petitioner  subsequently  amended 
PP  3F2794  and  FAP  4H5439.  proposing 
the  establishment  of  tolerances  for 
residues  of  the  herbicide  dicamba  (3.6- 
dichloro-o-anisic  acid)  and  its  5- 
hydroxy  metabolite,  resulting  from  the 
application  of  the  sodium  salt,  on  the 
RAC  cottonseed  at  3.0  ppm  and  the 
animal  feed  item  cottonseed  meal  at  6.0 
ppm.  The  earlier  petition  proposing  the 
use  of  the  diraethylamine  (DMA)  salt 
was  made  for  the  purpose  of 
"ameliorat(ing)  the  Agency's  concerns 
over  toxicological  issues  [i.e. 
carcinogenicity]  from  nitrosamine  in  the 
DMA  salt  formulation." 


Interested  persons  are  invited  to 
submit  written  comments  on  the 
amended  petitions.  Documents  that  will 
be  considered  are  available  to  the  public 
in  the  Office  of  Pesticide  Programs 
docket  at  the  Public  Response  and 
Program  Resources  Branch,  at  the 
address  given  above.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [PF-583J.  All  written 
comments  filed  in  response  to  this 
petition  will  be  available  in  the 
Information  Services  Section,  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities,  Food 
additives,  Feed  additives.  Pesticides  and 
pests. 

Dated:  October  1, 1993. 

Steven  L.  Johnson, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

[FR  Doc  93-24961  Filed  10-8-93;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 


(PetMon  Na  P7S-83] 

Pstition  of  the  United  States  Atlantic 
and  Gulf/Hispanlda  Steamship  Freight 
Association  and  the  United  States 
Atlantic  and  Gulf/Southeastern 
Caribbean  Freight  Association; 
Petition  for  Temporary  Exemption 
From  Electronic  Tariff  Filing 
Requirements;  Rling  of  Petition 

Notice  is  hereby  given  of  the  filing  of 
a  petition  by  the  United  States  Atlantic 
and  Gulf/Hispaniola  Steamship  Freight 
Association  and  the  United  States 
Atlantic  and  Gulf/Southeastern 
Caribbean  Freight  Association  pursuant 
to  46  CFR  514.8(a).  for  temporary 
exemption  bom  the  electronic  tariff 
filing  requirements  of  the  Commission's 
ATFI  System.  Petitioners  request 
exemption  from  the  October  8, 1993, 
electronic  filing  deadhne. 

To  facilitate  thorough  consideration  of 
the  petition,  interested  persons  are 
requested  to  reply  to  the  petition  no 
later  than  October  15. 1993.  RepUes 
shall  be  directed  to  the  Secretary. 
Federal  Maritime  Commission, 
Washington,  DC  20573-0001,  shall 
consist  of  an  original  and  15  copies,  and 
shall  be  served  on  counsel  for 
petitioners.  Nathan  J.  Bayer.  Esq..  Sher 
&  Blackwell,  1255  23rd  Street  NW., 
suite  500,  Washington,  DC  20037. 


Copies  of  the  petition  are  available  for 
examination  at  the  Washington.  DC 
office  of  the  Secretary  of  the 
Commission,  800  N.  Capitol  Street  NW., 
room  1046. 
Joseph  C  Polking, 
Secretary. 

[FR  Doc.  93-24855  Filed  10-»-93;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Atlantic  Community  Bancorp,  inc.,  et 
al.;  Formations  of;  Acquisitions  by; 
and  Mergers  of  Bani(  Holding 
Companies 

The  companies  listed  in  this  notice 
have  appUed  for  the  Board's  approval 
imder  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  appUcation  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  1, 1993. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  Atlantic  Community  Bancorp,  Inc., 
Rocky  Mount,  North  Carolina;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Unity  Bank  &  Trust  Company, 
Rocky  Mount,  North  Carolina. 

2.  KS  Bancorp,  Inc.,  Kenly,  North 
CaroUna;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Kenly  Savings  Bank, 
Inc.,  Kenly.  North  Carolina. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 


Ul 


Marietta  Street,  N.W..  Atlanta.  Georeia 
30303: 

1.  AmSouth  Bancoqf>oration, 
Binningham,  Alabama;  to  merge  with 
Citizens  National  Corporation,  Naples, 
Florida,  and  thereby  indirectly  acquire 
Citizens  National  Bank.  Naples,  Florida. 

2.  SouthTrust  Corpon^ioa, 
Birmingham,  Alabama;  to  raerce  with 
BMR  Financial  Group,  Inc,  Auanta, 
Geor^,  and  thereby  indirectly  acquire 
Ameribank,  Clearwater,  Florida,  and 
Community  First  Bank  of  Central 
Florida,  Winter  Garden,  Florida. 

C  Federal  Reserre  Bank  of  St  Louis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

J.  Arvest  Bank  Group,  Inc., 
Bentonville,  Arkansas;  to  acquire  at 
least  63.78  percent  of  the  voting  shares 
of  Bank  of  Bentonville,  Bentonville, 
Arkansas. 

D.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  FSB  Bancsbares,  Inc.,  Qute.  Texas, 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  FSB  Bancshares  of  Delware, 
Inc.  Wilmington,  Delaware,  and  th^eby 
indirectly  acquire  First  State  Bank, 
Clute,  Texas.  In  connection  with  this 
apphcation,  FSB  Bancshares  of 
Delaware,  Inc.  has  applied  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  ^ares  of  First 
State  Bank,  Clute,  Texas. 

Board  of  Governors  of  tb«  Federal  Res«ve 
System,  October  5, 1993. 
Jennifier  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR Doc.  93-24930 FUed  lO-S-93;  845  am] 
nujNO  cooe  a2io«i-F 
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Chemical  Banking  Corporation,  New 
York,  New  York;  Application  to  Er^gage 
In  Nonbanking  Actlvttles 

Chemical  Banking  Corporation,  New 
York,  New  York  (Applicant),  has 
applied  pursuant  to  section  4(c)(8)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  (BHC  Act)  and  § 
225.23^a)(3)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)l3))  to  engage  de  novo 
through  its  wholly  owned  subsidiary. 
Chemical  Securities  Inc.,  New  York, 
New  York  (Company),  a  broker -dealer 
registered  with  the  Securities  and 
Exchange  Commission  under  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C  78a  et  seq.).  in  underwriting  and 
dealing  in,  to  a  limited  extent,  all  types 
of  equity  securities,  including  writhout 
limitation,  common  stock,  preferred 
stock,  American  Deipositarj  Receipts, 
options,  limited  paitaerriiip  iwtf. 


securities  issued  by  closed-end 
investment  companies  but  not  securities 
issued  by  open-end  investmmt 
companies,  and  other  direct  and 
indirect  equity  ownership  interests  in 
corporations  and  oth«r  entities. 
Applicant  proposes  to  conduct  these 
activities  throughout  the  United  States 
and  the  world. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  vrith  Board  approval,  engage  in 
any  activity  whidi  the  Board,  after  due 
notice  and  opportunity  far  hearing,  has 
detOTmined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  ccmtrolling  banks  as  to  be 
a  proper  incident  thereto.  This  statut<»y 
test  requires  tint  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
Is.  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of 
the  activity  by  the  applicant  bank 
holding  company  may  reasonably  be 
expected  to  produce  pubhc  benefits  that 
outwei^  possible  adverse  effects. 

A  particular  activity  may  be  found  to 
meet  the  "closely  related  to  banking" 
test  if  it  is  demonstrated  that  banks  have 
generally  provided  the  proposed 
activity:  that  banks  generally  provide 
senaces  that  ere  operationally  or 
functionally  similar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  the  proposea  activity;  or 
that  bai^  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  ^>eciahzed  form. 
.  National  Courier  Ass'n  v.  Board  of 
Governors,  516  F.2d  1229, 1237  (D.C 
Cir.  1975).  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y,  49  Federal  Register  806 
(1984). 

The  Board  weviousiy  has  approved, 
by  Older,  tmoarwriting  end  deanng  in. 
to  a  limited  extent,  all  types  of  debt  and 
equity  securities.  J  J*.  Morgan  &■  Co. 
Incorporated,  et  al..  75  Federal  Reserve 
Bulletin  192  (1989)  (1989  Section  20 
Order),  as  modified  by  Ordet  dated 
September  21.  1989,  75  Federal  Reserve 
Bulletin  751  (1989)  (Modification 
Oder).  Applicant  has  stated  that  it  will 
conduct  the  proposed  underwriting  and 
dealing  activities  using  the  same 
methods  and  procedures,  and  si^)ect  to 
the  same  pmoential  limitations 
estaUisfaed  by  the  Board  in  the  1969 
Sectioi  20  Order,  as  modified  by  the 
Modification  Ordac.  including  the 


Board's  10  percent  revenue  limitation 
on  such  activities.  For  this  reason, 
Applicant  contends  that  approval  of  the 
apphcation  would  not  be  baired  by 
secti<n  20  of  tin  Glass-Steagall  Act  (12 
U.S.C  377),  which  prohibits  the 
affiliation  of  a  state  member  hanlc  with 
any  company  principally  engaged  in  the 
underwriting,  pubUc  sale,  or 
distribution  of  securities. 

In  order  to  satisfy  the  proper  incident 
to^nking  test,  section  4(c)(8)  of  the 
BF^  Act  requires  the  Board  to  find  that 
the  performance  of  the  activities  by 
Company  can  reasonably  be  expected  to 
produce  benafits  to  the  public,  such  as 
greater  conveoianoe,  increased 
competition,  or  gains  in  efficiency  that 
outweigh  possible  adverse  effects,  sudi 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interest,  or  imsound  banking 
practices.  Apphcant  behaves  that  the 
proposed  activities  will  benefit  the 
public  by  promoting  competition,  lower 
financing  costs,  and  more  innovative 
financing.  Applicant  also  beUeves  that 
approval  of  tbis  application  will  allow 
Company  to  provide  a  wider  range  of 
services  and  added  convenience  to  its 
customers.  Apphcant  beUeves  that  th« 
proposed  actiWties  will  not  result  la  any 
unsound  banking  practices  or  other 
adverse  effects. 

In  pubUshing  the  proposal  for    ^ 
commoit.  the  Board  does  not  take  a 
position  oa  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  se^  the 
views  of  interested  persons  on  tiie 
issues  presented  by  the  apphcation  and 
does  not  represent  a  determination  by 
the  Board  that  the  proposal  meets,  or  Is 
likely  to  meet,  the  standards  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
D.C.  20551,  not  later  than  October  29. 
1993.  Any  request  for  a  hearing  on  this 
apphcation  must,  as  required  by  § 
262.3(e)  of  tiie  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposaL 

This  apphcation  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 

the  Federal  Reserve  Bank  of  New  York. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  October  5, 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  E^te.  93-24931  Filed  10-8-93;  8:45  am] 

BtLUm  COOC  ttlMI-F 


The  DaHchi  Kangyo  Bank,  Limited; 
Application  to  Engage  In  Certain 
NontMnklng  Activities 

The  Dai-Ichi  Kangyo  Bank,  Limited, 
Tokyo,  Japan  (Applicant),  has  applied 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  (BHC  Act)  and  section 
225.23  of  the  Board's  Regulation  Y.  12 
C.F.R.  225.23,  to  engage  through  its 
wholly  owned  subsidiary,  DKB 
Securities  Corporation,  New  York,  New 
York  (Company),  in  the  purchase  and 
sale  for  its  own  accoimt  of  certain 
futures,  options,  and  options  on  futtires 
contracts  with  respect  to  certain  bank- 
eligible  seciirities  and  money  market 
instruments,  for  purposes  other  than 
hedging.! 

Applicant  seeks  approval  to  conduct 
the  proposed  activities  throughout  the 
United  States,  and  plans  to  conduct  the 
activities  on  a  world-wide  basis. 

Closely  Related  to  Banking  Standard 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  which  tne  Board  after  due 
notice  and  opportunity  for  hearing  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  In 
determining  whether  a  proposed 
activity  is  closely  related  to  banking  for 
purposes  of  the  BHC  Act,  the  Board 
considers,  inter  alia,  the  matters  set 
forth  in  National  Courier  Association  v. 
Board  of  Governors  of  the  Federal 
Reserve  System.  516  F.2d  1229  P.C.  Or. 
1975).  These  considerations  are 

(1)  whether  banks  generally  have  in 
fact  provided  the  proposed  services; 

(2)  whether  banks  generally  provide 
services  that  are  operationally  or 
functionally  so  similar  to  the  proposed 
services  as  to  equip  them  particularly 
well  to  provide  the  proposed  services; 
and 

(3)  whether  banks  generally  provide 
services  that  are  so  integrally  related  lo 
the  proposed  services  as  to  require  their 


1  The  specific  futures,  options,  and  optioDS  on 
futures  contracts  which  Applicant  proposes  to 
purchase  and  sell  through  Company  are 
substantially  similar  to  those  contracts  listed  in  the 
appendices  to  the  Board's  Order  in  Swiss  Bank 
Corporation,  77  Federal  Reserve  Bulletin  759 
(1991). 


provision  in  a  specialized  form.  See  516 
F.2d  at  1237.  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y.  49  FR  806  (1984). 

Applicant  states  that  th,e  Board 
previously  has  determined  by  order  that 
the  proposed  activities  are  closely 
related  to  banking.  See  Swiss  Bank 
Corporation,  77  Federal  Reserve 
Bulletin  759  (1991).  Applicant  further 
states  that  banks  conduct  the  proposed 
trading  activity;  that  the  Office  of  the 
Comptroller  of  the  Currency  has 
permitted  national  banks  to  conduct 
such  activity;  and  that  banks  are 
equipped  to  engage  in  the  proposed 
activity  and  have  developed  relevant 
expertise  in  such  matters  as  judging  and 
predicting  interest  rate  movements. 

Proper  Incident  to  Banking  Standard 

In  order  to  approve  the  proposal,  the 
Board  must  determine  that  the  proposed 
activities  to  be  conducted  by  Company 
can  reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  imsound  banking  practices. 
12  U.S.C.  1843(c)(8). 

Applicant  believes  that  the  proposal 
will  produce  ptiblic  benefits  that 
outweigh  any  potential  adverse  effects. 
In  particular,  Applicant  maintains  that 
the  proposal  will  enhance  market 
competition,  increase  market  liquidity, 
and  enable  Company  to  operate  more 
efficiently  in  its  government  securities 
business.  In  addition,  Applicant  states 
that  the  proposed  activities  will  not 
result  in  adverse  effects  such  as  an 
tmdue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interest,  or  unsound  banking 
practices. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  application,  and 
does  not  represent  a  determination  by 
the  Board  tnat  the  proposal  meets  or  is 
likely  to  meet  the  standards  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  Wilham  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  not  later  than  November  3. 


1993.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)).  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
feet  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  pvty 
commenting  would  be  aggrieved  by 
approval  of  the  proposal.  This 
application  may  be  inspected  at  the 
offices  of  the  Board  of  Governors  or  the 
Federal  Reserve  Bank  of  San  Francisco. 

Board  of  Govemore  of  the  Federal  Reserve 
System,  October  5, 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  93-24932  Filed  10-8-93;  8.45  am] 
BRUNO  COOC  mooi-f 


DFC  Acquisition  Corporation  II; 
Formation  of.  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies; 
and  Acquisition  of  Nonbanking 
Company 

The  company  listed  in  this  notice  has 
applied  tmder  §  225,14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  imder  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
%  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  sectirities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissilsle  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources. 


1'^ 
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decreased  or  luifair  competition, 
conflicts  of  interests,  or  unsoimd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  now  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarcling  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  1, 
1993. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  DFC  Acquisition  Corporation  II, 
Kansas  City,  Missouri;  to  become  a  bank 
holding  company  by  acquiring  98.06 
percent  of  the  voting  shares  of 
Dickinson  Financial  Corporation, 
Kansas  City,  Missouri,  and  thereby 
acquire  Army  National  Bank,  Fort 
Leavenworth,  Kansas,  and  Bank 
Midwest,  N.A.,  Maryville,  Missoiui. 

DFC  Acquisition  Corporation  H, 
Kansas  Qty,  Missouri;  has  also  applied 
to  acquire  Livingston  Life  Lasurance 
Company.  Kansas  City,  Missouri,  and 
thereby  engage  in  reinsuring  credit- 
related  insurance  pursuant  to  § 

t5.25(b)(8](i)  of  the  Board's  Regulation 


f: 


Board  of  Governors  of  the  Federal  Reserve 
System,  October  5, 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  93-24928  Filed  10-8-93;  8:45  am] 
BtUJNO  CODE  ttio-oi-r 

Keystone  Financial,  Inc.,  et  al.; 
Acquisitions  of  Companies  Engaged  In 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throu^out  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  siich 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  appHcations 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  November  1, 1993. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1 .  Keystone  Financial,  Inc. , 
Harrisburg,  Pennsylvania;  to  acquire 
Elmwood  Bancorp,  Inc.,  Media, 
Pennsylvania,  and  thereby  engage  in 
operating  a  savings  association  pursuant 
to  §  225.25(b)(9)  of  the  Board's 
Reguhition  Y. 

B.  Federal  Reserve  Bank  of  Kansas 
Gty  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Citizens  Holding  Company, 
Muskogee,  Oklahoma;  to  acquire 
DigiSource,  Inc.,  Fayetteville,  Arkansas, 
and  thereby  engage  throughy  a  joint 
venture  in  providing  data  processing 
services  pursuant  to  §  225.25(b)(7)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  5, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR Doc.  93-24933 Filed  10-8-93; 845 amj 
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Dr.  William  Steinberg,  et  al.;  Change  in 
Bank  Control  Notices;  Acquialtiona  of 
Share*  of  Banka  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 


Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  October  28, 1993. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Peimsylvania  19105: 

1.  Dr.  William  Steinberg,  and  Jill 
Steinberg,  Meadowbrook,  Pennsylvania; 
who  currently  own  24.82  percent,  to 
acquire  additional  shares  tor  a  total  of 
over  25  percent  of  the  votixig  shares  of 
Continental  Bancorporation,  Laurel, 
New  Jersey. 

2.  Arthur  Toll,  Ambler,  Pennsylvania, 
and  Linda  Toll,  Ambler,  Pennsylvania: 
to  acquire  more  than  10  percent  and  less 
than  25  percent  of  the  voting  shares  of 
First  Bank  of  Philadelphia. 
Philadelphia,  Pennsylvania. 

B.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  Harold  Eugene  Lieding,  Vienna, 
Virginia;  to  acquire  an  additional  16.31 
percent  otthe  voting  shares  of  Heritage 
Bank,  McLean,  Virginia,  for  a  total  of 
16.39  percent. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  5, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-24929  Filed  10-8-93;  8:45  am) 
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FEDERAL  TRADE  COIMIUIISSION 
[RIe  No.  902-3178] 

Diet  Center,  Inc.;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unftir  acts  and  practices  and  unfair 
methods  of  competition,  thif&nsent 
agreement,  accepted  subject  to  final 
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Commission  approval,  would  prohibit, 
among  other  things,  ■  Pittsburgh, 
Pennsylvania  diet  program  company 
from  misrepresenthig  the  performance 
or  safety  of  any  weight-loss  program  it 
offers  in  the  future;  require  it  to  have 
competent  and  reUable  scientific 
evidence  to  beck  up  future  claims  it 
makes  about  weight  loss  and 
maintenance;  require  it  to  include  in 
conjunction  with  maintenance  success 
claims,  the  statement  "For  many  dieters, 
weight  loss  is  temporary:"  and  require 
it  to  disclose  to  its  customers  that  failure 
to  eat  all  of  the  food  recommended  in 
the  program  may^ut  their  health  at  risk. 

DATES:  Comments  must  be  received  on 
or  before  December  13. 1993. 

ADDRESSES:  Conunents  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159.  6th  St  and  Pa.  Ave..  NW.. 
Washington.  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathryn  C.  Nielsen,  Seattle  Regional 
Office.  Federal  Trade  Commission,  2806 
Federal  Building.  915  Second  Ave., 
SeatUe  WA,  98174.  (206)  220-6350. 

SUPPl£MENTARY  MPORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act  38  Stat  721. 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  foUowng  consent 
agreement  containing  a  consent  order  to 
cease  and  desist  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4  9(b)(6)(ii)  of  the  Commission's  Rules 
of  PracUce  (16  CFR  4.9(b){6)(ii)). 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Diet  Center. 
Inc.,  a  corporation,  hereafter  sometimes 
referred  to  as  proposed  respondent  or 
respondent,  and  it  now  appearing  that 
proposed  respondent  is  willing  to  enter 
into  an  agreement  containing  an  order  to 
cease  and  desist  from  the  use  of  the  acts 
and  practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
Diet  Center,  Inc..  by  its  duly  authorized 
officers  and  Its  attorneys,  and  counsel 
for  the  Federal  Trade  Commission  that; 

1.  Proposed  respondent  Diet  Center, 
Inc.  is  an  Idaho  corporation,  with  its 
offices  and  principal  place  of  business 
at  921  Penn  Avenue.  Pittsburgh. 
Pennsylvania  15222. 


2.  Proposed  respondent  admits  all  the 
jurisdictioDal  tacts  set  forth  in  the 
attached  draft  complaint. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps: 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fiact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursxiant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act,  5  U.S.C.  504. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it  together  with  the 
attached  draft  complaint  will  be  placed 
on  the  public  record  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  pubUcly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent  of 
facts,  other  than  jurisdictional  facts,  or 
of  violations  of  law  as  alleged  in  the 
draft  of  complaint  here  attached. 

6.  This  agreement  coptemplates  that 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  oy  the  Commission  pursuant 
to  the  provisions  of  S  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent:  (a)  Issue  its  complaint 
corresponding  in  form  and  substance 
with  the  attadied  draft  complaint  and 
its  decision  containing  the  following 
order  to  cease  and  desist  in  disposition 
of  the  proceeding;  and  (b)  make 
information  public  in  respect  thereto. 
When  so  entered,  the  order  to  cease  and 
desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  TTie  order  shall  become 
final  upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondent's  address  as 
stated  In  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
mannw  of  service.  The  complaint  may 


be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
attached  draft  complaint  and  the 
following  order,  Proposed  respondent 
understands  that  once  the  order  has 
been  issued,  it  will  be  required  to  file 
one  or  more  compliance  reports 
skewing  that  it  has  fully  complied  with 
the  order.  Proposed  respondent  further 
understands  tnat  it  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

Definitions 

For  purposes  of  this  Order,  the 
following  definitions  shall  apply: 

A.  "Competent  and  reliable  scientific 
evidence"  shall  mean  tests,  analyses, 
research,  studies,  surveys,  or  other 
evidence  conducted  and  eval\iated  in  an 
objective  manner  by  persons  quaUfied  to 
do  so,  using  procedures  generally 
accepted  in  the  relevant  profession  or 
science  to  yield  accurate  and  reliable 
results: 

B.  "Wei^t  loss  program"  shall  mean 
any  program  designed  to  aid  consumers 
in  weight  loss  or  weight  maintenance: 

C.  "Broadcast  mediimi"  shall  mean 
any  radio  or  television  broadcast, 
cablecast,  home  video  or  theatrical 
release. 

D.  For  any  Order-required  disclosure 
in  a  print  medium  to  be  made  "clearly 
and  prominently,"  or  in  a  "clear  and 
prominent"  manner,  it  must  be  given 
both  in  the  same  type  style  and  in:  (1) 
Twelve  point  type  where  the 
representation  that  triggers  the 
disclosure  is  given  in  twelve  point  or 
larger  type;  or  (2)  the  same  t>'pe  size  as 
the  representation  that  triggers  the 
disclosure  where  that  representation  is 
given  in  a  type  size  that  is  smaller  than 
twelve  point  type.  For  any  Order- 
required  disclosure  given  orally  in  a 
broadcast  medium  to  be  made  "clearly 
and  prominently."  or  in  a  "clear  and 
prominent"  manner,  the  disclosiire 
must  be  given  at  the  same  volume  and 
in  the  same  cadence  as  the 
representation  that  triggers  the 
disclosure. 

E.  "Short  broadcast  advertisement" 
shall  mean  any  advertisement  of  thirty 
seconds  or  less  duration  made  in  a 
broadcast  medium. 

I 

It  is  ordered,  That  respondent  Diet 
Center,  Inc.,  a  corporation,  its 
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successors  and  assigns,  and 
respondent's  officers,  representatives, 
agents,  and  employees,  directly  or 
through  any  corporation,  subsidiary, 
division,  or  other  device,  including 
franchisees  or  licensees,  in  connection 
with  the  advertising,  promotion, 
offering  for  sale,  or  sale  of  any  weight 
.  loss  program,  in  or  affecting  commerce, 
as  "commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from: 

A.  Making  any  representation, 
directly  or  by  imphcation,  about  the 
success  of  participants  on  any  weight 
loss  program  in  achieving  or 
maintaining  weight  loss  or  weight 
control  unless,  at  the  time  of  maicing 
any  such  representation,  respondent 
possesses  and  reUes  upon  competent 
and  rehable  scientific  evidence 
substantiating  the  representation; 
Provided,  further,  That  for  any 
representation  that: 

(1)  Any  weight  loss  achieved  or 
maintained  through  the  weight  loss 
program  is  typical  or  representative  of 
all  or  any  subset  of  participants  of 
respondent's  program,  said  evidence 
shall,  at  a  minimum,  be  based  on  a 
representative  sample  of: 

(a)  All  participants  who  have  entered 
the  program,  where  the  representation 
reJates  to  such  persons;  Provided, 
however.  That  the  required  sample  may 
exclude  those  participants  who  dropped 
out  of  the  program  within  two  weeks  of 
their  entrance  or  who  were  imable  to 
complete  the  program  due  to  illness, 
pregnancy  or  change  of  residence;  or 

(b)  All  participants  who  have 
completed  a  particular  phase  of  the 
program  or  the  entire  program,  where 
the  representation  only  relates  to  such 
persons; 

(2)  Any  weight  loss  is  maintained 
long-term,  said  evidence  shall,  at  a 
minimum,  be  based  upon  the 
experience  of  participants  who  were 
followed  for  a  period  of  at  least  two 
years  from  their  completion  of  the  active 
maintenance  phase  of  respondent's 
program  or  earlier  termination,  as 
applicable;  and 

(3)  Any  weight  loss  is  maintained 
permanently,  said  evidence  shall,  at  a 
minimum,  be  based  upon  the 
enierience  of  participants  who  were 
followed  for  a  period  of  time  after 
completing  the  program  that  is  either 

(a)  Generally  recognized  by  experts  in 
the  field  of  treating  obesity  as  being  of 
sufficient  length  for  predicting  that 
weight  loss  will  be  permanent;  or 

(b)  Demonstrated  by  competent  and 
reliable  survey  evidence  as  being  of 
sufficient  duration  to  permit  such  a 
prediction. 
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B.  Representing,  directly  or  by 
implication,  except  through 
endorsements  of  testimonials  referred  to 
in  paragraph  I.E.,  that  participants  of 
any  weight  loss  program  have 
successfully  maintained  weight  loss, 
unless  respondent  discloses,  clearly  and 
prominently,  and  in  close  proximity  to 
such  representation,  the  statement:  "For 
many  dieters,  weight  loss  is  temporary;" 
Provided,  further,  That  respondent  shall 
not  represent,  directly  or  by  implication, 
that  the  above-quoted  statement  does 
not  apply  to  dieters  in  respondent's 
weight  loss  program;  Provided,  however. 
That  a  mere  statement  about  the 
existence,  design  or  content  of  a 
maintenance  program  shall  not,  without 
more,  be  considered  a  representation 
that  participants  on  any  weight  loss 
program  have  successfully  maintained 
weight  loss. 

C.  Representing,  directly  or  by 
implication,  except  through  short 
broadcast  advertisements  referred  to  in 
paragraph  ID.,  and  except  through 
endorsements  or  testimonials  referred  to 
in  paragraph  I.E.,  that  participants  on 
any  weight  loss  program  have 
successfully  maintained  weight  loss, 
unless  respondent  discloses,  clearly  and 
prominently,  and  in  close  proximity  to 
such  representation  the  following 
information: 

(1)  The  average  percentage  of  weight 
loss  maintained  by  those  participants; 

(2)  The  duration  over  vwiich  the 
weight  loss  was  maintained,  measured 
from  the  date  that  participants  ended 
the  active  weight  loss  phase  of  the 
pro-am;  Provided,  further,  That  if  any 
portion  of  the  time  period  covered 
Includes  participation  in  a  maintenance 

f)rogram(s)  that  follows  active  weight 
OSS,  such  fact  must  also  be  disclosed; 
and 

(3)  If  the  participant  population 
referred  to  is  not  representative  of  the 
general  participant  population  for 
respondent's  programs: 

(a)  The  proportion  of  the  total 
participant  population  in  respondent's 
programs  that  those  participants 
represent,  expressed  in  terms  of  a 
percentage  or  actual  numbers  of 
participants;  or 

(b)  Tlie  statement:  "Diet  Center  makes 
1^0  claim  that  this  [these]  resultls]  is 
[are]  representative  of  all  participants  in 
the  Diet  Center  Program." 

Provided,  further.  That  compUance  with 
the  obligations  of  this  Paragraph  I.C  in 
no  way  relieves  respondent  of  the 
requirement  under  Paragraph  I.A.  of  the 
Order  to  substantiate  any  representation 
about  the  success  of  participants  on  any 
weight  loss  program  in  maintaining 
weight  loss. 


D.  Representing,  directly  or  by 
implication,  in  short  broadcast 
advertisements  that  participants  of  any 
weight  loss  program  have  successfully 
maintained  weight  loss  imless 
respondent: 

(1)  Includes,  clearly  and  prominently, 
and  in  immediate  conjunction  with 
such  representation,  the  statement: 
"Check  at  our  outlets  for  details  about 
our  maintenance  record;" 

(2)  For  a  period  of  time  beginning 
with  the  date  of  the  first  broadcast  of 
any  such  advertisement  and  ending  no— 
sooner  than  thirty  days  after  the  last 
broadcast  of  such  advertisement, 
complies  with  the  following  procedures 
upon  the  first  presentation  of  any  form 
asking  for  information  from  a  potential 
customer,  but  in  anyjevent  before  such 
person  has  entered  into  any  agreement 
with  respondent: 

(a)  Gives  to  each  potential  chent  a 
separate  dociiment  entitled 
"Maintenance  Information,"  which 
shall  include  all  the  information 
required  by  paragraph  I.B.  and 
subparagraphs  I.C(lH3)  of  this  Order 
and  shall  be  formatted  in  the  exact  type 
size  and  style  as  the  example  form 
below,  and  shall  include  the  heading 
(Helvetica  14  pt.  bold),  lead-in  (Times 
Roman  12  pt.),  disclosures  (Helvetica  14 
pt.  bold),  acknowledgment  language 
(Times  Roman  12  pt.)  and  signature 
block  therein:  Provided,  furuier.  That  no 
information  in  addition  to  that  required 
to  be  included  in  the  document  required 
by  this  subparagraph  I.D.(2)  shall  be 
included  therein: 

Maintenancs  Infomiatioa 

You  may  have  seen  our  recent  ad  about 
maintenance  success.  Here's  some  additional 
infonnatlon  about  our  maintenance  record. 

[Disclosure  of  maintenance  statistics  goes 
here 


For  many  dieters,  weight  loss  is  temporary. 
I  have  read  this  notice. 


(Client  Signature) 


(Date) 

(b)  Requires  each  potential  customer 
to  sign  such  document;  and 

(c)  Gives  each  customer  a  copy  of 
such  document; 

Provided,  further.  That  if  any 
potential  participant  who  does  not  then 
participate  in  the  program  refuses  to 
sign  or  accept  a  copy  of  such  document, 
respondent  shall  so  indicate  on  such 
document  and  shaU  not,  for  that  reason 
alone,  be  found  in  breach  of  this 
subparagraph  I.D.(2);  and 
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(3)  Retains  in  each  customer's  file  a 
copy  of  the  signed  maintenance  notice 
required  by  this  paragraph; 

Provided,  further.  That;  (1) 
Compliance  with  the  obligations  of  this 
paragraph  l.D.  in  no  way  relieves 
respondent  of  the  requirement  under 
paragraph  lA.  of  this  Order  to 
substantiate  any  representation  about 
the  success  of  participants  on  any 
weight  loss  program  in  maintaining 
weight  loss;  and  (2)  respondent  must 
comply  with  both  paragraphs  l.D.  and 
I.C  of  this  Order  if  respondent  includes 
in  any  such  short  broadcast 
advertisement  a  representation  about 
maintenance  success  that  states  a 
number  or  percentage,  or  uses 
descriptive  terms  that  convey  a 
quantitative  measure  such  as  "most  of 
our  customers  maintain  their  weight 
loss  long-term;" 

Provided,  however.  That  the 
provisions  of  paragraph  I.D.  shall  not 
apply  to  endorsements  or  testimonials 
referred  to  in  paragraph  I.E. 

E.  Using  any  advertisement 
containing  an  endorsement  or 
testimonial  about  weight  loss  success  or 
weight  loss  maintenance  success  by  a 
participant  or  participants  on 
respondent's  weight  loss  program  if  the 
weight  loss  success  or  weight  loss 
maintenance  success  depicted  in  the 
advertisement  is  not  representative  of 
what  participants  on  respondmit's 
weight  loss  programs  generally  achieve, 
unless  respondent  discloses,  clearly  and 
prominently,  and  in  close  proximity  to 
the  endorser's  statement  of  his  or  her 
weight  loss  success  or  weight  loss 
maintenance  success: 

(1)  What  the  generally  expected 
success  would  be  for  Diet  Center 
customers  in  losing  weight  or 
maintaining  achieved  weight  loss; 
Provided,  however,  In  determining  the 
generally  expected  success  for  Diet 
Center  customers,  respondent  may 
exclude  those  customers  who  dropped 
out  of  the  program  within  two  weeks  of 
their  entrance  or  who  were  unable  to 
complete  the  program  due  to  illness, 
pregnancy  or  change  of  residence;  or 

(2)  One  of  the  following  statements: 

(a)  "You  should  not  expect  to 
experience  these  results." 

(b)  "This  result  is  not  typical.  You 
may  not  do  as  well." 

(c)  "This  result  is  not  typical.  You 
may  be  less  successful." 

(d)  " 's  success  is  not 

t)rpicaL  You  may  not  do  as  well." 

(e)  " 's  experience  is  not 

typical  You  may  achieve  less." 

W  "Results  not  typical." 
(g)  "Results  not  typical  of  program 
participants."; 


Provided,  further.  That  if 
endorsements  or  testimonials  covered 
by  this  paragraph  l£.  are  made  in  a 
broadcast  medium,  any  disclosure 
required  by  this  paragraph  must  be 
communicated  in  a  clear  and  prominent 
manner  and  in  immediate  conjunction 
with  the  representation  that  triggers  the 
disclosure. 

Provided,  however.  That: 

(1)  For  endorsements  or  testimonials 
about  weight  loss  success,  respondent 
can  satisfy  the  requirements  of 
subparagraph  I.E.(1)  bv  accurately 
disclosing  the  generally  expected 
success  in  the  following  phrase:  "Diet 

Center  clients  lose  an  average  of 

pounds  over  an  average ^-week 

treatment  period;"  and 

(2)  If  the  weight  loss  success  or  weight 
loss  maintenance  success  depicted  in 
the  advertisement  is  representative  of 
what  participants  of  a  group  or  subset 
clearly  defined  in  the  advertisement 
generally  achieve,  then,  in  lieu  of  the 
disclosures  required  in  either 
subparagraph  I.E.  (1)  or  (2)  herein, 
respondent  may  substitute  a  clear  and 
prominent  disclosure  of  the  percentage 
of  all  of  respondent's  customers  that  the 
group  of  subset  defined  in  the 
advertisement  represents; 

F.  Representing,  directly  or  by 
implication,  the  typical  rate  or  speed  at 
which  any  participant  on  any  weight 
loss  program  has  experienced  or  will 
experience  weight  loss  unless,  at  the 
time  of  making  any  such  representation, 
respondent  possesses  and  relies  upon 
competent  and  reliable  scientific 
evidence  substantiating  the 
representation. 

G.  Failing  to  disclose,  dearly  and 
prominently,  either 

(1)  To  eacb  participant  who,  after  the  , 
first  two  weeks  on  the  program,  is  , 
experiencing  average  weekly  weight  loss 
that  exceeds  two  percent  (2.0%)  of  said/ 
participant's  initial  body  weight,  or    / 
three  pounds  (whidiever  is  less),  for4t 
least  two  consecutive  vreeks;  or 

(2)  In  writing  to  all  participants,  when 
they  enter  the  program,  that  failure  to 
follow  the  program  protocol  and  eat  all 
of  the  varieties  and  amounts  of  food 
recommended  may  involve  the  risk  of 
developing  senous  health 
complications. 

H.  Representing,  directly  or  by 
implication,  that  participants  on 
respondent's  weight  loss  program  will 
lose  only  tat  and  no  lean  body  tissue. 

I.  Making  any  representation,  directly 
or  by  implication,  about  the  loss  of  fat 
or  the  loss  of  lean  body  tissue  that 
participants  on  respondent's  weight  loss 
program  will  experience  unless,  at  the 
time  of  making  any  such  representation, 
respondent  possesses  and  relies  upon 


competent  and  reliable  scientific 
evidence  substantiating  the 
representation. 

J.  Misrepresenting,  directly  or  by 
implication,  the  existence,  contents, 
validity,  results,  conclusions  or 
interpretations  of  any  test  or  study. 

K.  Misrepresenting,  directly  or  by 
implication,  the  performance,  efficacy 
or  safety  of  any  weight  loss  program. 

"  J 

It  is  further  ordered.  That  respondient 

shall  notify  the  Commission  at  least 

thirty  (30)  days  prior  to  the  effective 

date  of  any  proposed  change  in  the 

corporate  respondent  such  as 

dissolution,  assignment  or  sale  resulting 

in  the  emergence  of  a  successor 

corporation(s),  the  creation  or 

dissolution  of  subsidiaries  or  any  other 

change  in  the  corporation(s)  that  may 

affect  compliance  obligations  arising  out 

of  this  Order;  Provided,  however.  That 

nothing  in  this  Order  shall  be 

interpreted  to  require  respondent  to 

notify  the  Commission  regarding  the 

addition  or  termination  of  franchisees  or 

licensees. 

m 

It  is  further  ordered.  That  respondent 
shall  maintain  for  a  period  of  three  (3) 
years  after  the  date  the  representation 
was  last  made,  and  upon  request  make 
available  to  the  Federal  Trade 
Commission  staff  for  inspection  and 
copying,  all  materials  possessed  and 
relied  upon  to  substantiate  any 
representation  covered  by  this  Order, 
and  all  test  reports,  studies,  surveys  or 
other  information  in  its  possession  or 
control  that  contradicts,  qualifies  or 
calls  into  question  any  such 
representation,  including  complaints 
from  consumers. 

IV 

It  is  further  ordered.  That  respondent 
shall  distribute  a  copy  of  this  Order  to 
each  of  its  officers,  agents, 
representatives,  independent 
contraaors  and  employees  who  is 
involved  in  the  preparation  and 
placement  of  advertisements  or 
promolionai  materials  or  who  has  any 
responsibilities  with  respect  to  the 
subject  matter  of  this  Order;  and.  for  a 
period  of  five  (5)  years  from  the  date  of 
entry  of  this  Order,  distribute  same  to 
all  future  sudi  officers,  agents, 
representatives,  independent 
contractors  and  employees. 


It  is  further  ordered,  That: 

A.  RespKindent  shall  distribute  a  copy 
of  this  Order  to  each  of  its  franchisees 
and  licensees  and  shall  contractually 
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bind  them  to  comply  with  the 
prohibitioiis  and  aMrmative 
requirements  of  this  Ordar,  respondent 
may  satisfy  this  contractual  requirement 
by  incorporating  such  Order 
requirements  into  its  curraiU  Operations 
Manual;  and 

B.  Respondent  shall  further  make 
reasonable  eiforts  to  monitor  its 
franchisees'  and  licensees'  compliance 
with  the  Order  provisions;  respondent 
may  satisfy  this  requirement  by:  (1) 
Taking  reasonable  steps  to  notify 
promptly  any  franchisee  or  licensee  that 
respondent  determines  is  failing 
materially  or  repeatedly  to  comply  with 
any  order  provision;  (2j  providing  the 
Federal  Trade  Commission  withtLe 
name  and  address  of  the  franchisee  or 
lioensee  and  the  nature  oT  the 
noncompliance  if  the  franchisee  or 
licensee  fails  to  comply  promprtly  with 
the  relevant  Order  provision  after  being 
so  notified;  and  (3)  in  cases  where  that 
franchisee's  or  licensee's  conduct 
constitutes  a  material  or  repeated 
violation  of  the  order,  diligently 
pursuing  reasonable  and  appropriate 
remedies  available  imder  its  frfmchise  or 
license  agreement  and  applicable  state 
law  to  bring  about  a  cessation  of  that 
conduct  by  the  franchisee  or  licensee; 

Provided,  however.  That  respondent's 
compliance  with  this  Part  shall 
constitute  an  affirmative  defense  to  any 
civil  penalty  action  arising  from  an  act 
or  practice  of  one  of  respondent's 
franchisees  or  hcensees  that  violates 
this  Order  where  respondent  (a)  Has 
not  authorized,  approved  or  ratified  that 
cond\u:t:  (b)  has  reported  that  conduct 
promptly  to  the  Federal  Trade 
Commission  under  this  Part;  and  (c)  in 
cases  where  that  franchisee's  or 
Ucensee's  conduct  constitutes  a  material 
or  rep>eated  violation  of  the  order,  has 
diligently  pursued  reasonable  and 
appropriate  remedies  available  under  its 
franchise  or  hcense  agreement  and 
appbcable  state  law  to  bring  about  a 
cessation  of  that  c(u>dua  by  the 
franchisee  or  bcenseei 

VI 

It  is  further  ordered.  That  respondent 
shall,  within  sixty  (60)  days  after  the 
date  of  service  of  this  Order,  file  writh 
the  Commission  a  report,  in  writing, 
setting  forth  in  detail  the  manner  and 
form  in  which  it  has  complied  with  this 
Order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Conunent 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Diet  CmHer,  fr>c. 
(hereinafter  THet  Center"),  maiteter  of 
the  Diet  Center  Program,  a  low-cakuie 


diet  (heteinaftar  "LCD")  iffogram.  The 
Diet  Center  Program  is  oSerad  to  the 
public  nationwide  through  franchised 
outlets. 

The  proposed  consent  order  has  been 
placed  on  the  public  rectatl  for  sixty 
(60)  days  for  the  reception  of  comments 
by  interested  persons.  Comments 
received  d\iring  this  period  will  become 
part  of  the  public  record.  After  sixty  (60) 
days,  the  Commission  will  leain  review 
the  agreement  and  will  decide  whether 
it  should  withdraw  from  the  agreement 
or  make  final  the  agreement's  proposed 
order. 

The  Commission's  complaint  charges 
that  the  proposed  respondent 
deceptively  advertised:  (1)  Its  LCD 
program's  s\iccess  in  helping  customers 
achieve  and  maintain  weight  loss;  (2) 
the  typical  rate  or  speed  at  which 
consumers  will  lose  weight;  and  (3) 
customers  on  its  LCD  program  lose  only 
fat  with  little  or  no  muscle  loss.  The 
complaint  further  alleges  that  Diet 
Center  engaged  in  the  deceptive  practice 
of  failing  to  warn  chmits  it  monitors  of 
the  beahh  importance  c^  following  the 
dietprotocoL 

Success 

The  complaint  against  Diet  Center 
alleges  that  the  company  failed  to 
possess  a  reasonable  basis  for  claims  it 
made  regarding  the  success  of  its 
customers  in  losing  weight  and  avoiding 
the  regain  of  weiabt  lost  during  the 
program.  Through  consumer 
testimonials  and  other  advertisements. 
Diet  Center  represented  that  its 
customOTs  typically  are  successful  in 
reaching  their  weight  loss  goals  and  in 
maintaining  their  wei^t  loss  achieved 
under  the  Dtot  Center  Program  either 
long-term  or  permanently. 

The  Conmussion  believes  that  these 
success  claims  for  customer  weight  loss 
and  maintenance  of  achieved  weight 
loss  are  deceptive  because  Diet  Center  at 
the  time  it  made  the  claims  did  not 
possess  adequate  substantiation  for 
those  claims. 

The  proposed  consent  order  seeks  to 
address  the  alleged  szKxess 
misrepresentations  cited  in  the 
accompanying  complaint  in  several 
ways.  First,  the  order  (Part  LA.)  require* 
the  company  to  possess  a  reasonable 
basis  consisting  of  competent  and 
reliable  scientific  evidence 
substantiating  any  claim  about  the 
success  of  participants  on  any  diet 
program  in  ac^eving  or  maintaining 
weight  loss.  To  ensure  compUance,  the 
order  further  specifies  what  this  level  of 
evidence  shall  consist  of  when  certain 
types  of  success  claims  are  made: 

(1)  In  the  case  of  claims  that  wrei^ 
loss  is  typicsl  or  representative  of  all 


participants  using  the  program  or  any 
subset  erf  those  perticipents.  dkot 
evkkoce  shall  be  based  on  a 
rafmnntative  sample  of:  (a)  All 
participants  yifho  hove  entered  the 
program,  where  the  r^n«sentatiao 
relates  to  such  persons;  or  (b)  all 
participants  who  have  consisted  a 
partioilar  phase  of  the  program  or  the 
entire  pro-am.  where  ute 
representation  only  relates  to  such 
persons. 

(2)  In  the  COM  of  daioM  d^  any 
weight  loss  is  maintained  long-term, 
thai  evidence  shall  be  based  ttpan  die 
experience  of  paitldpanta  %idu>  were 
followed  for  a  period  ctf  at  least  two 
years  after  their  completion  of  the 
respondent's  program,  including  any 
periods  of  participatian  in  respondent's 
maintenance  program. 

(3)  In  the  case  of  claims  that  wttght 
loss  is  maintained  permanently,  that 
evidence  shall  be  based  upon  the 
eiqperience  of  participants  who  were 
followed  for  a  period  of  time  after 
completing  the  program  that  is  either 
(a)  Generally  recognized  by  experts  in 
the  field  of  treating  obesity  as  being  of 
suifficient  length  to  coostitute  a 
reasonable  basis  for  predicting  that 
weight  loss  will  be  permanent;  or  (b) 
demonstrated  by  competent  and  nliabie 
survey  evidence  as  being  of  snlBdsBt 
duration  to  permit  such  a  pradictkm. 

Second,  as  measures  to  ensure  future 
comf^iance.  th»  pro  posed  order  requires 
the  proposed  re^xmdent  for  any  claim 
that  participanta  of  any  diet  program 
have  successfully  maintained  wreight 
loss  to  disclose  the  fact  that  "Por  many 
dieters,  wet^  loss  is  temporary"  tPait 
I.B.),  as  well  as  the  following 
informatioo  relating  to  that  claim  CPart 

icy. 

(1)  The  average  percentage  of  weight    * 
loss  maintained  by  those  participants 
(e.g.,  "60%  of  achieved  weight  loss  was 
maintained"), 

(2)  The  dundon  over  which  the 
wei^t  loss  was  maintained,  measured 
bom  the  date  that  participants  ended 
the  active  weight  loss  phase  of  the 
program,  and  the  fact  that  all  or  a 
portion  of  the  time  period  covered 
includes  partkipaticm  in  proposed 
respondent's  maintenance  progranMs) 
that  follows  active  weight  loss,  if  tint  is 
the  case— e.g.,  "patidpants  maintain  an 
average  of  90%  of  weight  loss  22 
months  after  active  weight  loss 
(includes  18  months  on  maintmance 
proCTam)",  and 

(3)  When  the  participant  populatios 
referred  to  is  not  re^H^sentative  of  the 
general  participant  peculation  for  thai 
program,  the  proportion  of  the  total  ' 
participant  population  that  those 
participants  rqvesent,  expressed  in 
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terms  of  a  percentage  or  actual  numbers 
of  participants — e.g.  "Participants  on 
maintenance— 30%  of  our  customers — 
kept  off  an  average  of  66%  of  the  weight 
for  one  year  (includes  time  on 
maintenance  program)"  or,  in  lieu  of 
tnat  factual  disclosure,  the  statement: 
"Diet  Center  makes  no  claim  that  this 
result  is  representative  of  all 
participants  in  the  E>iet  Center 
Program." 

Itiird.  for  maintenance  success  claims 
made  in  broadcast  advertisements  of 
thirty  seconds  or  less  duration,  the 
proposed  order  (Part  I.D.)  requires  that 
Diet  Center,  in  lieu  of  making  the  factual 
disclosures  required  for  such  claims  by 
Part  I.e.:  (1)  Include  in  such 
advertisements  the  statement  "Check  at 
our  outlets  for  details  about  our 
maintenance  record.";  and  (2)  provide 
consumers  at  point-of-sale  with  a 
required  form  that  includes  the  factual 
disclosures  required  by  Part  I.C,  which 
form  must  be  signed  by  the  client  and 
retained  in  the  company's  client  file.  If 
any  potential  participant  who  does  not 
then  participate  in  the  program  refuses 
to  sign  or  accept  a  copy  of  such 
document,  respondent  shall  so  indicate 
on  such  document. 

The  proposed  order  makes  clear  that 
this  alternative  disclosure  requirement 
does  not  reUeve  Diet  Center  of  the 
obligation  to  substantiate  any 
maintenance  success  claim,  in 
accordance  with  Part  LA.  of  the  order, 
and  it  "takes  back"  the  exception  from 
full  quantitative  disclosures  in  short 
broadcast  advertising  if  Diet  Center 
makes  a  maintenance  success  claim  that 
uses  numbers  or  descriptive  terms  that 
convey  a  quantitative  measure,  such  as 
"most  of  oiu'  customers  maintain  their 
weight  loss  long  term."  Diet  Center  in 
that  case  would  have  to  make  all  the 
required  disclosures  in  the  ad  and 
provide  the  disclosures  at  point-of-sale. 

Fourth,  for  weight-loss  and  weight- 
loss  maintenance  success  claims  made 
through  endorsements  or  testimonials 
that  are  not  representative  of  what  Diet 
Center  Program  participants  generally 
achieve,  the  order  (Part  I.E.)  requires 
that  Diet  Center  disclose  eitlier  what  the 
generally  expected  success  wo\ild  be  for 
Diet  Center  customers,  or  one  of  several 
alternative  statements,  such  ts  "This 
result  is  not  typical.  You  ma>  be  less 
successful,"  which  explains  the  limited 
applicability  of  atypical  testimonials  in 
accordance  with  the  Commission's 
"Guides  Concerning  Use  of 
Endorsements  and  Testimonials  in 
Advertising"  16  CFR  255.2(a).  Under  the 
proposed  order.  Diet  Center  may  satisfy 
the  requirements  of  the  first  disclosure 
concerning  generally  expected  success 
by  accurately  disclosing  those  facts  in 


the  following  format:  "Diet  Center 

clients  lose  an  average  of pounds 

over  an  average ^week  treatment 

period." 

Finally,  the  proposed  order  (Part  I.K.) 
generally  prohibits  the  company  from 
misrepresenting  the  performance  or 
efficacy  of  any  weight  loss  program. 

Speed  of  Weight  Loss 

The  Conmiission's  complaint  further 
alleges  that  Diet  Center  failed  to  possess 
a  reasonable  basis  for  its  claims  that 
consumers  will  typically  lose  weight  at 
a  certain  rate  or  speed.  To  address  this 
practice,  the  proposed  order  (Part  I.F.) 
prohibits  Diet  Center  from  representing 
the  typical  rate  or  speed  with  which  any 
participant  has  or  v^ll  experience 
weight  loss  unless  proposed  respondent 
possesses  and  relies  upon  competent 
and  reliable  scientific  evidence 
substantiating  the  representation. 

Fat  Versus  Muscle  Loss 

The  Commission's  complaint  alleges 
that  Diet  Center  falsely  represented  that 
consximers  who  follow  the  Diet  Center 
Program  will  lose  onlv  fat  and  no 
muscle.  In  addition,  the  complaint 
alleges  that  Diet  Center  falsely 
represented  that  competent  and  reliable 
evidence  showed  that  92%  of  the  weight 
lost  on  the  Diet  Center  Program  is  fat, 
not  water  or  lean  body  mass  (muscle). 
To  address  this  practice,  the  proposed 
order  (Parts  I.R  and  LI.)  prohibits  Diet 
Center  from:  (1)  Representing  that 

ftartidpants  on  its  LCD  program  will 
ose  fat  and  no  lean  body  mass;  and  (2) 
making  any  representation  about  the 
loss  of  fat  or  the  loss  of  lean  body  tissue 
that  participants  on  its  LCD  program 
will  experience  imless  proposed 
respondent  possesses  and  relies  upon 
competent  and  reliable  scientific 
evidence  substantiating  the 
representation. 

Monitoring  Practices 

According  to  the  complaint,  Diet 
Center  provides  its  customers  with  diet 
protocols  that  require  the  customers  to 
come  in  to  one  of  proposed  respondent's 
franchises  regularly  for  monitoring  of 
their  progress,  including  weighing  in.  In 
the  coujse  of  regularly  ascertaining 
weight  loss  progress.  Diet  Center 
franchises,  in  some  instances,  are 
presented  with  weight  loss  results 
indicating  that  customers  may  not  be 
consuming  all  of  the  food  prescribed  by 
their  diet  protocol.  According  to  the 
complaint,  such  conduct  could,  if 
continued,  impact  their  health.  In  light 
of  this  monitoring  practice,  the 
Commission's  complaint  alleges  that 
Diet  Center  franchises  have  failed  to 
disclose  to  constmiers  who  are  losing 


weight  at  a  rate  faster  than  called  for 
under  the  diet  protocol  that  failing  to 
follow  the  diet  protocol  and  consume  all 
of  the  food  prescribed  could  impact 
their  health. 

The  proposed  consent  order  seeks  to 
address  the  alleged  monitoring 
misrepresentation  cited  in  the 
accompanying  complaint  in  two  ways. 
First,  the  order  (Part  I.C.)  requires  Diet 
Center  to  disclose  in  writing  to  all 
participants  when  they  enter  the 
program,  that  failure  to  follow  the 
program  protocol  and  eat  all  of  the  food 
recommended  may  involve  the  risk  of 
developing  serious  health 
complications.  Second,  the  proposed 
order  (part  I.K.)  generally  prohibits  any 
misrepresentation  concerning  the  safety 
of  any  weight  loss  program. 

The  purpose  of  tnis  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order,  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Qaik, 
Secretary. 

Statement  of  Conunissioaer  Deborah  K. 
Owen  Concurring  in  Part  and  Dissenting  in 
Part 

Statement  of  Conunissioner  Deborah  K. 
Owen  concurring  in  part  and  dissenting  in 
part  in  Diet  Center,  Inc.,  File  No.  902-3178, 
Jenny  Craig  Inc.,  File  No.  902-3188.  Nutri/ 
System,  Inc.,  File  No.  902-3159,  Physicians 
Weight  Loss  Centers  of  America,  Inc.,  File 
No.  902-3185.  and  Weight  Watchers 
International,  Inc.,  File  No.  902-3195. 

The  Commission'*  decision  to  accept  for 
public  comment  consent  orders  with  three 
major  marketers  of  low  calorie  diets,  and  to 
issue  Part  in  complaints  against  two  others, 
represents  an  important,  and  largely 
appropriate,  next  step  in  the  Commission's 
efforts  to  address  allegations  of  false  and 
unsubstantiated  advertising  claims  in  the  diet 
industry.  However,  I  must  dissent  on  two 
aspects  of  the  proposed  remedies  in  these 
matters. 

First,  in  the  earlier  very  low  calorie  diet 
cases,  I  took  the  position  that  the  mandated 
weight  loss  maintenance  disclosvires  were 
likely  to  be  too  complex  to  enUghten 
consumers  if  made  during  short  radio  or  TV 
ads.i  I  recommended  requiring  more  concise 
disclosures  for  such  broadcast  ads.  which 
would  be  supplemented  by  full  disclosure  at 
the  point  of  sale.  The  contemplated  relief  in 
the  present  five  matters  adoptj^much  of  this 
approach,  and.  as  such,  represents  a 
significant  improvement  over  the  very  low 
calorie  diet  consents.  However,  this 
improvement  would  not  apply  where  a 
broadcast  maintenance  claim  includes  a 
numljer,  percentage,  or  other  descriptive  term 


1  See  Statement  CoDcuning  in  Part  and  Dissenting 
in  Part  in  Jason  Phannaceuticalt.  Inc.,  Fil«  No.  912- 
3337.  NaQooal  Canter  for  Nutritioti.  Inc.,  File  No. 
912-3024,  and  Sandoz  Nuthtioa  Corporation.  File 
No.  912-3023  (Aug.  10. 1992). 
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to  convey  a  qiiantiutiva  measura.  I  am 
concerned  that  this  proviso  will  cignifkantly 
r«duc8,  if  not  elimimato.  the  incUiMK*  of 
shorter,  mors  uDdeistandable  broadcast  ad 
dlsclosores.  without  providing  iuiSciently 
ccmpensating  gains  in  preventing  decsptkm. 
Purtbermore,  tbe  (m>viso's  language 
regarding  descriptive  terms  conveying  a 
quantitative  measure  is  vague.  Appropriate, 
non-deceptive  claims  may  be  inadvertently 
chilled  as  a  result,  and  vexing  compliance 
questions  may  arise  as  respondents  attempt 
to  conform  to  the  requirements  of  the  orders. 
Accordingly,  1  dissent  with  respect  to 
inclusion  c^  this  proviso  In  the  proposed 
cobseoti  and  notice  orders. 

Second,  I  dissent  with  regard  to  the  notice 
of  possible  action  uadw  section  ig(b)  of  the 
Federal  Trade  Commission  Act.  15  U.S.C 
srb,  In  the  Jenny  Cr«ig  and  Weight  Watchers 
matters.  Consumer  redress  has  not  been 
included  in  any  of  the  recent  settlements 
with  marlteters  of  very  low,  and  low  calorie 
diet  programs,  and  there  appear  to  be  no 
distinguishable  appropriate  grounds  for 
seeking  this  relief  from  Jenny  Craig  and 
Weight  Watchers.  Moreover,  assessing 
consumer  Injury  and  determining  levels  of 
fair  and  equitable  redress  are  apt  to  pose 
insurmountable  problems  for  meaningful 
section  19(b)  actions  in  these  matters. 

[FR  Doc.  93-24868  Filed  10-6-93;  8:45  am) 
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[FBe  Na  931-0067] 

The  Keds  Corporation;  Proposed 
Consent  Agreement  Wtth  Analysis  To 
AJd  Pubffc  Comment 

AGEHCV:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
imMr  acts  and  practices  and  unfair 
methods  of  competition,  this  ccmsent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  Massachusetts- 
based  manufacturer  and  seller  of 
athletic  and  casual  shoes  from  fixing  the 
resale  price  at  which  any  dealer  may 
advertise  or  sell  any  Keds  athletic  or 
casual  footwear  item;  coercing  or 
pressuring  any  dealer  to  adopt  or  adhere 
to  any  resale  price;  atteibtpting  to  secure 
cominitments  from  any  dealer  about  the 
resale  price  at  whidi  it  wiU  advertise  or 
sell  any  such  product;  and  requiring  or 
suggesting  that  dealers  report  other 
dealers  who  advertise  or  sell  any  such 
product  below  any  resale  price. 
DATES:  Comments  must  be  received  on 
or  before  December  13, 1993. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159.  6th  St.  and  Pa.  Ave..  NW.. 
Washington,  DC  20580, 
FOR  FURTHER  INFORMATKM  CONTACT: 


Mark  Whitener  or  Joan  Greenbaum, 
Fn:yH-374,  Washington.  DC.  20508. 
(202)  326-2845  or  326-2629.  Michael 
Bloom  or  Rhonda  McLean,  New  York 
Regional  Office,  Federal  Trade 
Commission,  150  William  St..  suite 
1300,  New  York,  N.Y.  10038.  f212)  264- 
1207. 

SUPPLEMENTARY  MFORMATION:  Pursuant 
to  Section  6(f}  of  the  Federal  Trade 
Commission  Act.  39  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  PubUc  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b){6)(ii)  of  the  Commission's  Rules 
of  Practice  (18  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

Commissioners:  Janet  D.  Steiger,  Chainnan, 
Mary  L  Azcuenaga,  Deborah  K.  Owen. 
Roscoe  B.  Starek  01,  Dennis  A.  Yaa 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  The  Keds 
Corporation,  a  subsidiary  of  The  Stride 
Rite  Corporation,  and  it  now  appearing 
that  The  Keds  Corporation,  bereinaft» 
sometimes  refwred  to  as  proposed 
respondent,  is  willing  to  enter  into  an 
agreement  containing  an  ortier  to  cease 
and  desist  from  engaging  in  the  acts  and 
practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
The  Keds  Corporation,  by  its  duly 
authorized  officer,  and  its  attorney,  and 
counsel  for  the  Federal  Trade 
Commission  that: 

1.  Pny?osed  respondent  The  Keds 
Corporation,  a  wholly-owned  subsidiary 
of  The  Stride-Rite  Corporation,  is  a 
corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Massachusetts. 
The  mailing  address  and  principal  place 
of  business  of  proposed  respondent  is: 
Five  Cambridge  Center,  Cambridge, 
Massachusetts  02142. 

2.  Proposed  respondent  admits  all  the 
Jiuisdictional  &cts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  The  proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findingy  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 


validity  of  the  order  antered  pursuant  to 
this  agreement:  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act 

4.  This  agreement  shall  not  beojmo 
part  of  the  pubbc  record  of  the 
proceeding  tmless  and  imtil  It  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  oo  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  which  event  h  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  cmly  end  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint  here  attached, 
or  that  the  facts  as  alleged  in  the  draft 
complaint,  other  than  jiirisdictional 
facts,  are  true, 

6.  This  agreement  ctmtemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  CcHnmission 
may,  without  furtiier  notice  to  pn^osed 
respondent.  (1)  issue  its  complaint 
corresponding  in  form  and  substaiice 
with  the  draft  of  complaint  here 
attached  and  Its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  wdw  to 
cease  and  desist  shall  have  the  same 
forc»  and  efiect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  tune 
provided  by  statute  for  other  cvders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  address  stated  in  &is 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  die  terms  of  the  order,  and 
no  agreement,  imderstanding, 
representation,  or  interpretation  not 
contained  In  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  The  proposed  respondent  has  read 
the  proposed  complaint  and  order 
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contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  The 
proposed  respondent  further 
unoerstands  that  it  may  be  Uable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

I 

It  is  ordered.  That  for  the  purpose  of 
this  order,  the  following  definitions 
shall  apply: 

(A)  'TKeds"  or  "respondent"  means 
The  Keds  Corporation,  its  predecessors, 
subsidiaries,  divisions,  groups,  and 
affiliates  controlled  by  The  Keds 
Corporation,  and  their  respective 
directors,  officers,  employees,  agents, 
and  representatives,  and  their  respective 
successors  and  assigns. 

(B)  "Product"  means  any  athletic  or 
casual  footwear  items  which  are 
manufactured,  offered  for  sale  or  sold  by 
respondent  to  dealers. 

(C)  "Dealer"  means  any  person, 
corporation  or  entity  not  owned  by  The 
Keds  Corporation  or  by  any  entity 
owned  or  controlled  by  Keds  that  in  the 
course  of  its  business  sells  any  product. 

P)  "Resale  Price"  means  any  price, 
price  floor,  minimum  price,  maximum 
discount,  price  range,  or  any  mark-up 
formula  or  margin  of  profit  used  by  any 
dealer  for  pricing  any  product.  "Resale 
price"  includes,  but  is  not  limited  to, 
any  suggested,  established,  or  customary 
resale  price. 

n 

ft  IS  further  ordered.  That  Keds, 
directly  or  indirectly,  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
manufacturing,  offering  for  sale,  sale  or 
distribution  of  any  product  in  or 
affecting  "commerce,"  as  defined  by  the 
Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from: 

(A)  Fixing,  controlling,  or 
maintaining,  directly  or  indirectly,  the 
resale  price  at  which  any  dealer  may 
advertise,  promote,  offer  for  sale  or  sell 
any  product. 

(Bj  Requiring,  coercing,  or  othervnse 
pressuring  any  dealer,  directly  or 
indirectly,  to  maintain,  adopt,  or  adhere 
to  any  resale  price. 

(C)  Securing  or  attempting  to  secure, 
directly  or  indirectly,  any  commitment 
or  assurance  from  any  dealer  concerning 
the  resale  price  at  which  the  dealer  may 
advertise,  promote,  offer  for  sale  or  sell 
any  product. 

(D)  Requiring,  Requesting  or 
suggesting,  directly  or  indirectly,  that 


any  dealer  report  the  identity  of  other 
dealers  who  advertise,  promote,  offer  for 
sale  or  sell  any  product  below  any  resale 
price. 

in 

It  is  further  ordered,  That,  for  a  period 
of  five  (5)  years  from  the  date  on  which 
this  order  becomes  final.  Keds  shall 
clearly  and  conspicuously  state  the 
following  on  any  list,  advertising,  book, 
catalogue,  or  promotional  material 
where  it  has  suggested  any  resale  price 
to  any  dealer: 

Although  the  Keds  corporation  may 
suggest  resale  prices  for  products,  retailers 
are  free  to  determine  on  their  own  the  prices 
at  which  they  will  advertise  and  sell  keds 
products. 

IV 

It  is  further  ordered,  That,  within 
thirty  (30)  days  after  the  date  on  which 
this  order  becomes  final,  Keds  shall 
mail  by  first  class  mail  either  the  letter 
attached  as  Exhibit  A  or  the  letter 
attached  as  Exhibit  B,  together  wiih 
copy  of  this  order,  to  all  to  Keds' 
directors,  officers,  dealers,  distributors, 
agents,  or  sales  representatives. 

V 

It  is  further  ordered.  That,  for  a  period 
of  two  (2)  years  after  the  date  on  which 
this  order  becomes  final,  Keds  shall 
mail  by  first  class  mail  either  the  lettn 
attached  as  Exhibit  A  or  the  letter 
attached  as  Exhibit  B,  together  with  a 
copy  of  this  order,  to  all  new  directors, 
officers,  dealers,  distributors,  agents,  or 
sales  representatives  of  Keds,  within 
ninety  (90)  days  of  the  commencement 
of  such  person's  employment  or 
affiliation  with  Keds. 

VI 

It  is  further  ordered.  That  Keds  shall 
notify  the  Conmiission  at  least  thirty 
(30)  days  prior  to  any  proposed  changes 
in  Keds  such  as  dissolution,  assignment 
or  sale  resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  which  may 
affect  compliance  obligations  arising  out 
of  the  order. 

vn 

ft  is  further  ordered.  That,  within 
sixty  (60)  days  after  this  order  becomes 
final,  and  at  such  other  times  as  the 
Commission  or  its  staff  shall  request, 
Keds  shall  file  with  the  Commission  a 
verified  written  report  setting  forth  in 
detail  the  manner  and  form  in  which 
Keds  has  complied  and  is  complying 
with  this  order. 

Exhibit  A 


[KEDS  LETTERHEAD) 

Dear  Retailer  The  Federal  Trade 
Commission  has  conducted  an  investigation 
into  Keds'  sales  policies,  and  in  particular, 
Keds'  Suggested  Retail  Pricing  Policy  that 
was  announced  in  May  1992.  As  you  know, 
on  June  25. 1993,  Keds  withdrew  its  Pricing 
Policy.  Keds  has  always  believed,  and 
continues  to  believe,  that  its  Pricing  PoUcy 
did  not  violate  the  law.  However,  to 
expeditiously  resolve  the  investigation  and  to 
avoid  disruption  to  the  conduct  of  its 
business,  Keds  has  agreed,  without  admitting 
any  violation  of  the  law,  to  the  entry  of  a 
Consent  Order  by  the  Federal  Trade 
Commission  prohibiting  certain  practices 
relating  to  resale  prices.  A  copy  of  the  Order 
is  enclosed.  This  letter  and  the 
accompanying  Order  are  being  sent  to  all  of 
our  dealers,  sales  personnel  and 
representatives. 

The  Order  spells  out  our  obligations  in 
greater  detail,  but  we  want  you  to  know  and 
understand  the  following: 

1.  You  can  sell  and  advertise  our  products 
at  any  price  you  choose. 

2.  While  we  may  send  materials  to  you 
which  may  contain  our  suggested  retail 
prices,  you  are  completely  free  to  disregard 
these  suggestions. 

We  look  forward  to  continuing  to  do 
business  with  you  in  the  future. 
Sincerely  yours. 

President, 

The  Keds  Corporation. 

Exhibits 

[KEDS  LETTERHEAD) 

Dear  Retailer:  The  [name  of  state]  Attorney 
General's  Office,  along  with  the  offices  of  the 
Attorneys  General  in  the  other  49  states,  and 
the  Federal  Trade  Commission  have 
conducted  investigations  into  Keds'  sales 
policies,  and  in  particular,  Keds'  Suggested 
Retail  Pricing  Policy  that  was  announced  in 
May  1992.  As  you  know,  on  June  25, 1993, 
Keds  withdrew  its  Pricing  Policy.  Keds  has 
always  believed,  and  continues  to  believe, 
that  its  Pricing  Policy  did  not  violate  the  law. 
However,  to  expeditiously  resolve  the 
investigations  and  to  avoid  disruption  to  the 
conduct  of  its  business,  Keds  has  agreed, 
without  admitting  any  violation  of  the  law, 
to  the  entry  of  Final  Judgments  and  Consent 
Decrees  by  the  State  of  [name  of  state]  and 
the  Federal  Trade  Commission  prohibiting 
certain  practices  relating  to  resale  prices. 
Copies  of  the  Final  Jud^6nts  and  Consent 
Decrees  are  attached.  This  letter  and  the 
accompanying  documents  have  been  sent  to 
all  of  our  dealers,  sales  personnel  and 
representatives. 

The  Final  Judgments  and  Consent  Decree 
spell  out  our  obligations  in  greater  detail,  but 
we  want  you  to  know  and  understand  the 
following.  Under  both  orders: 

1.  You  can  advertise  and  sell  our  products 
at  any  price  you  choose. 

2.  While  we  may  send  materials  to  you 
which  may  contain  our  sviggested  retail 
prices,  you  are  completely  free  to  disregard 
these  suggestions. 

In  addition,  the  (name  of  state]  order 
requires  that: 


3.  Keds  will  not  take  any  adverse  action 
against  you  because  of  the  price  at  which  you 
advertise  or  sell  our  products. 

I  We  look  forward  to  continuing  to  do 
qusiness  with  you  in  the  fut\ire.  - 

i         Sincerely  yours, 

President, 
r\     The  Keds  Corporation. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Conunent 

The  Federal  Trade  Commission  has 
acxepted  an  agreement  to  a  proposed 
consent  order  from  The  Keds 
Corporation,  a  wholly-owned  subsidiary 
of  Stride  Rite  Corporation. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  vdll  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  complaint  alleges  that  The  Keds 
Corporation  ("Keds")  has  entered  into  a 
combination,  agreement,  and 
understanding  with  certain  of  its  dealers 
to  maintain  the  resale  prices  at  which 
certain  of  its  dealers  sell  certain  of  its 
athletic  or  casual  footwear  products. 
The  complaint  alleges  that  this  conduct 
violates  section  5  of  the  Federal  Trade 
Commission  Act. 

Keds  has  signed  a  consent  agreement 
that  prohibits  it  from  fixing,  controlling, 
or  maintaining  the  resale  prices  at 
which  any  dealer  may  advertise, 
promote,  offer  for  sale,  or  sell  any  Keds 
product.  The  proposed  order  prohibits 
Keds  from  coercing  or  pressuring  any 
dealer  to  maintain,  adopt,  or  adhere  to 
any  resale  price,  and  from  securing  or 
attempting  to  secure  commitments  or 
assurances  from  any  dealer  concerning 
the  resale  price  at  which  the  dealer  may 
advertise,  promote,  offer  for  sale,  or  sell 
any  Keds  product.  The  proposed  order 
does  not  prohibit  the  use  of  price- 
restrictive  cooperative  advertising 
programs  if  they  are  not  part  of  an 
attempt  by  Keds  to  maintain  resale 
prices.  See  U.S.  Pioneer  Electronic 
Corp.,  Docket  No.  C-2755.  9-13  (April 
8, 1992)  (order  granting  in  part  and 
denying  in  part  request  to  reopen  and 
modify  order  issued  October  24, 1975, 
and  order  to  show  cause).  The  proposed 
consent  order  also  prohibits  Keds  from 
reqviiring.  requesting,  or  suggesting  that 
its  dealers  report  dealers  who  sell  any 
Keds  product  below  any  resale  price 
suggested  or  established  by  Kecu. 

The  proposed  order  requires  The  Keds 
Corporation  to  mail  a  letter  to  its  dealers 


which  will  inform  them  that  they  can 
sell  and  advertise  Keds  products  at  any 
price  they  choose.  The  proposed  order 
also  requires  Keds.  for  a  period  of  five 
years,  to  place  on  any  material  in  which 
it  suggest  resale  prices  a  statement  that 
the  dealer  is  free  to  determine  the  prices 
at  which  it  will  sell  Keds  products. 
The  purpose  of  this  analysis  is  to 
facihtate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terras. 
Donald  S.  Oark, 
Secretary 
[FR  Doc.  93-24866  Filed  10-8-93;  8  45  am) 

BIUJNG  COM  ITSO-ei-M 


(Fll*  No.  902-3159] 

^kltrl/Sy8tem,  Inc.;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  Blue  Bell, 
Pennsylvania  diet  program  company 
from  misrepresenting  the  performance 
or  safety  of  any  weight-loss  program  it 
offers  in  the  future;  require  it  to  have 
competent  and  reliable  scientific 
evidence  to  back  up  future  claims  it 
makes  about  weight  loss  and 
maintenance;  reqiiire  it  to  include,  in 
conjunction  with  maintenance  success 
claims,  the  statement  "For  many  dieters, 
weight  loss  is  temporary;"  require  it  to 
disclose  to  its  customers  that  failure  to 
eat  all  of  the  food  recommended  in  the 
program  may  put  their  health  at  risk; 
require  it  to  disclose,  if  it  makes  price 
representations,  either  all  mandatory 
fees  or  a  list  of  the  additional  products 
or  services  constuners  will  need  to 
purchase;  and  require  it  to  disclose  all 
material  connections  between  its 
program  and  any  entitj*  that  endorses  or 
evaluates  it 

DATES:  Comments  must  be  received  on 
or  before  December  13,  1993. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159. 6th  St.  and  Pa.  Ave..  NW., 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Daynard,  Federal  Trade 
Commission,  6th  St.  and  Pa.  Ave.,  >AV., 
Washington  DC,  20580,  (202)  326-3291. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  pubUc  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Nutri/ 
System,  Inc..  a  corporation,  and  it  now 
appearing  that  Nutri/System.  Inc.,  a 
corporation,  hereafter  sometimes 
referred  to  as  proposed  respondent  or 
respondent,  is  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  use  of  the  acts  and 
practices  being  investigated. 

It  is  hereby  agreed,  by  and  between 
Nutri/System.  Inc..  by  its  duly 
authorized  officers,  and  its  attorneys, 
and  counsel  for  the  Federal  Trade 
Commission  that: 

1.  Respondent  Nutri/System.  Inc..  is  a 
Pennsylvania  corporation,  with  its 
offices  and  principal  place  of  business 
at  380  Sentry  Parkway.  Blue  Bell, 
Pennsylvania  19422. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the 
attached  draft  complaint. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  reqxiirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
vahdity  of  the  Order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act,  5  U.S.C.  504. 

4.  This  agreement  shall  not  become 
part  of  the  pubhc  record  of  the 
proceeding  imless  and  luitil  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the 
attached  draft  complaint,  will  be  placed 
on  the  pubhc  recoitl  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  pubhcly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
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agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  sudi  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent  of 
facts,  other  than  jurisdictional  facts,  or 
of  violations  of  law  as  alleged  in  the 
draft  of  complaint  here  attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  sudtacceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Riiles.  the  Commission 
may,  without  further  notice  to  proposed 
respondent:  (a)  Issue  its  complaint 
corresponding  In  form  and  substance 
with  the  attadied  draft  complaint  and 
its  decision  containing  the  following 
Order  to  cease  and  desist  in  disposition 
of  the  proceeding;  and  (b)  make 
information  public  in  respect  thereto. 
When  so  entered,  the  Order  to  cease  and 
desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  "ITie  Order  shall  become 
final  upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  Order 
to  proposed  respondent's  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
Order,  and  no  agreement, 
understanding,  representatioii.  or 
interpretation  not  contained  in  the 
Order  or  the  agreement  may  be  used  to 
vary  or  contradict  the  terms  of  the 
Order. 

7.  Proposed  respondent  has  read  the 
attached  draft  complaint  and  the 
following  Order.  Proposed  respondent 
understands  that  once  the  Order  has 
been  issued,  it  will  be  required  to  file 
one  or  more  compliance  reports 
showing  that  it  has  fully  complied  with 
the  Order.  Proposed  respondent  further 
understands  that  it  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  Order 
after  it  becomes  final. 

Order 

Definitions 

For  the  purposes  of  this  Order,  the 
following  definitions  shall  apply: 

A.  "Com{>etent  and  reliable  scientific 
evidence"  shall  mean  those  tests. 


analyses,  research,  studies,  siirveys.  or 
other  evidence  conducted  and  evaluated 
in  an  objective  maimer  by  persons 
quahfied  to  do  so,  using  procedtires 
generally  accepted  in  the  relevant 
profession  or  science  to  jrield  accurate 
and  reliable  results; 

B.  "Weight  loss  program"  shall  mean 
any  program  designed  to  aid  consumers 
in  weight  loss  or  weight  maintenance; 

C.  "Material  coimection"  shall  mean 
any  relationship  between  the 
respondent  and  a  third  peitv.  which 
relationship  might  materially  affect  the 
weight  or  credibiUty  of  any  . 
endorsement,  evaluation  or  test  and 
which  relationship  would  not 
reasonably  be  expected  by  consumers: 

D.  "Broadcast  medium    shall  mean 
any  radio  or  television  broadcast, 
cablecast,  home  video,  or  theatrical 
release. 

E.  For  any  order-required  disclosure 
in  a  print  medium  to  be  made  "clearly 
and  prominently",  or  in  a  "clear  and 
prominent"  manner,  it  must  be  given 
both  in  the  same  tjrpe  style  and  in:  (1) 
Twelve  point  type  where  the 
representation  that  triggers  the 
disclosvue  is  given  in  twelve  point  or 
larger  type;  or  (2)  the  same  type  size  as 
the  representation  that  triggers  the 
disclosure  where  that  representation  is 
given  in  a  type  size  that  is  smaller  than 
twelve  point  type.  For  any  order- 
required  disclosure  given  orally  In  a 
broadcast  medium  to  be  made  "clearly 
and  prominently",  or  in  a  "clear  and 
prominent"  manner,  the  disclosure 
must  be  given  at  the  same  volume  and 
in  the  same  cadence  as  the 
representation  that  triggers  the 
disclosure. 

F.  "Short  broadcast  advertisement" 
shall  mean  any  advertisement  of  thirty 
seconds  or  less  duration  made  in  a 
broadcast  medium. 

I 

It  is  ordered.  That  respondent  Nutri/ 
System,  Inc..  a  corporation,  its 
successors  and  assigns,  and 
respondent's  officers,  representatives, 
agents,  and  employees,  directly  or 
through  any  corporation,  subsidiary, 
division,  or  other  device,  including 
franchisees  or  licensees,  in  connection 
with  the  advertising,  promotion, 
offering  for'sale,  or  sale  of  any  weight 
loss  program,  in  or  affecting  commerce, 
as  "commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  firom: 

A.  Making  any  representation, 
directly  or  by  implication,  about  the 
success  of  participants  on  any  weight 
loss  program  in  achieving  or 
maintaining  weight  loss  or  weight 
control  unless,  at  the  time  of  making 


any  such  representation,  respondent 
possesses  and  relies  upon  competent 
and  reUable  scientific  evidence 
substantiating  the  representation; 
Provided,  further,  That  for  any 
representation  that: 

ID  Any  weight  loss  achieved  or 
maintained  through  the  weight  loss 
program  is  typical  or  representative  of 
all  or  any  subset  of  participants  of 
respondent's  program,  said  evidence 
shall,  at  a  minimum,  be  based  on  a 
representative  sample  of: 

(a)  All  participants  who  have  entered 
the  program,  where  the  representation 
relates  to  such  persons;  Provided, 
however.  That  the  required  sample  may 
exclude  those  participants  who  dropped 
out  of  the  program  within  two  weeks  of 
their  entrance  or  who  were  imable  to 
complete  the  program  due  to  illness, 
premancy.  or  change  of  residence;  or 

(b)  All  participants  who  have 
completed  a  particular  phase  of  the 
pwogram  or  the  entire  program,  where 
the  representation  onjy  relates  to  such 
persons; 

(2)  Any  weight  loss  is  maintained 
long-term,  said  evidence  shall,  at  a 
minimum,  be  based  upon  the 
experience  of  participants  who  were 
followed  for  a  period  of  at  least  two 
years  from  their  completion  of  the  active 
maintenance  phase  of  respondent's 
program  or  earlier  termination,  as 
applicable;  and 

13)  Any  weight  loss  is  maintained 
permanently,  said  evidence  shall,  at  a 
minimiun.  be  based  upon  the 
experience  of  participants  who  were 
followed  for  a  period  of  time  after 
completing  the  program  that  is  either: 

(a)  Generally  recognized  by  experts  in 
the  field  of  treating  obesity  as  being  of 
sufficient  length  for  predicting  that 
weight  loss  will  be  permanent,  or 

(bj  Demonstratedhy  competent  and 
reliable  survey  evidence  as  being  of 
sufficient  duration  to  permit  such  a 
prediction. 

B.  Representing,  directly  or  by 
'implication,  except  through 
endorsements  or  testimonials  referred  to 
in  paragraph  I.E.  herein,  that 
participants  of  any  weight  loss  program 
have  successfully  maintained  weight 
loss,  imless  respondent  discloses, 
clearly  and  prominently,  and  in  close 
proximity  to  such  representation,  the 
statement:  "For  many  dieters,  weight 
loss  is  temporary";  Provided,  further, 
That  respondent  shall  not  represent, 
directly  or  by  implication,  that  the 
above-quoted  statement  does  not  apply 
to  dietere  in  respondent's  weight  loss 
program;  Provided,  however,  "That  a 
mere  statement  about  the  existence, 
design,  or  content  of  a  maintenance 
program  shall  not,  without  more,  be 
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considered  a  representation  that 
participants  of  any  weight  loss  program 
have  successfully  maintained  weight 
loss. 

C.  Representing,  directly  or  by 
implication,  except  through  short 
broadcast  advertisements  referred  to  in 
paragraph  ID.  herein,  and  except 
through  endorsements  or  testimonials 
referred  to  in  paragraph  I.E.  herein,  that 

garticipants  of  any  weight  loss  program 
ave  successfully  maintained  wei^t 
loss,  unless  respondent  discloses, 
clearly  and  prominently,  and  in  close 
proximity  to  such  representation,  the 
following  information: 

(1)  The  average  percentage  of  weight 
loss  maintained  by  those  participants: 

(2)  The  duration  over  which  the 
weight  loss  was  maintained,  measured 
from  the  date  that  participants  ended 
the  active  weight  loss  phase  of  the 
program;  Provided,  further,  That  if  any 
portion  of  the  time  period  covered 
includes  participation  in  a  maintenance 
program(s)  that  follows  active  weight 
loss,  such  fact  must  also  be  disclosed; 
and 

(3)  If  the  participant  population 
referred  to  is  not  representative  of  the 
general  participant  population  for 
respondent's  pro-ams: 

(a)  The  proportion  of  the  total 
participant  population  in  respondent's 
programs  that  those  participants 
represent,  expressed  in  terms  of  a 
percentage  or  actual  numbers  of 
participants,  or 

(b)  The  statement:  "Nutri/System 
maices  no  claim  that  this  (these]  resuh(s] 
is  [are]  representative  of  all  participants 
in  the  Nutri/System  program." 

Provided,  further.  That  compliance 
with  the  obligations  of  this  paragraph 
I.e.  in  no  way  relieves  respondent  of  the 
requirement  under  paragraph  I.A.  of  this 
Order  to  substantiate  any  representation 
about  the  success  of  participants  on  any 
weight  loss  program  in  maintaining 
weight  loss. 

D.  Representing,  directly  or  by 
implication,  in  short  broadcast 
advertisements,  that  participants  of  any 
weight  loss  program  have  successfully 
maintained  weight  loss,  unless 
respondent: 

(1)  Includes,  clearly  and  prominently, 
and  in  immediate  conjunction  with 
such  representation,  the  statement: 
"Check  at  our  centers  for  details  about 
our  maintenance  record."; 

(2)  For  a  period  of  time  beginning 
with  the  date  of  the  first  broadcast  of 
any  such  advertisement  and  ending  no 
sooner  than  thirty  days  after  the  last 
broadcast  of  such  advertisement, 
complies  with  the  following  procedures 
upon  the  first  presentation  of  any  form 
asking  for  information  from  a  potential 


client,  but  in  any  event  before  such 
person  has  entered  into  any  agreement 
with  respondent: 

(a)  Give  to  each  potential  client  a 
separate  document  entitled 
"Maintenance  Information."  which 
shall  include  all  the  information 
required  by  paragraph  I.B.  and 
subparagraphs  I.C.(l)-(3)  of  this  Order 
and  shall  be  formatted  in  the  exact  type 
size  and  style  as  the  example  form 
below,  and  shall  include  the  heading 
(Helvetica  14  pt.  bold),  lead-in  (Times 
Roman  12  pt.),  disclosures  (Helvetica  14 
pt.  bold),  acknowledgment  language 
(Times  Roman  12  pt.)  and  signature 
block  therein:  Provided,  further,  That  no 
information  in  addition  to  that  required 
to  be  included  in  the  document  required 
by  this  subparagraph  I.D.(2)  shall  be 
included  therein: 

MaiBtanuice  Information 

You  may  have  seen  our  recent  ad  atxnit 
maintenance  success.  Here's  some  additional 
information  about  our  maintenance  record. 

IDisclosvue  of  maintenance  statistics  goes 

here— .  j 

For  many  dieters,  weight  loss  is  temporary. 
I  have  read  this  notice. 

(Client  Signature) 

(Date) 

(b)  Requires  each  potential  client  to 
sign  such  document:  and 

(c)  Gives  each  client  a  copy  of  such 
document;  and 

Provided,  however.  That  if  any 
potential  participant  who  does  not  then 
participate  in  the  program  refuses  to 
sign  or  accept  a  copy  of  such  document, 
respondent  shall  so  indicate  on  such 
document  and  shall  not,  for  that  reason 
alone,  be  found  in  breach  of  this 
subparagraph  I.D.{2):  and 

(3)  Retains  in  each  cUent  Rle  a  copy 
of  the  signed  maintenance  notice 
required  by  this  paragraph; 

Provided,  further,  that:  (1) 
Compliance  with  the  obUgations  of  this 
paragraph  I.O.  in  no  way  reUeves 
respondent  of  the  requirement  under 
paragraph  I.A.  of  this  Order  to 
substantiate  any  representation  about 
the  success  of  participants  on  any 
weight  loss  program  in  maintaining 
weight  loss;  and  (2)  respondent  must 
comply  with  both  paragraph  I.D.  and 
paragraph  I.C.  of  this  Order  if 
respondent  includes  in  any  such  short 
broadcast  advertisement  a 
representation  about  maintenance 
success  that  states  a  number  or 
percentage,  or  uses  descriptive  terms 
that  convey  a  qiiantitative  measure  such 
as  "most  of  our  customers  maintain 
their  weight  loss  long-term"; 


Provided,  however.  That  the 
provisions  of  paragraph  I.D.  shall  not 
apply  to  endorsements  or  testimonials 
refeired  to  in  paragraph  I.E.  herein. 

E.  Using  any  advertisement 
containing  an  endorsement  or 
testimonial  about  weight  loss  success  or 
weight  loss  maintenance  success  by  a 
participant  or  participants  of 
respondent's  weight  loss  program  if  the 
weight  loss  success  or  weight  lossN 
maintenance  success  depicted  in  tpe 
advertisement  is  not  representative  of 
what  participants  of  respondent's 
weight  loss  programs  generally  achieve, 
unless  respondent  discloses,  clearly  and 
prominently,  and  in  close  proximity  to 
the  endorser's  statement  of  his  or  her 
weight  loss  success  or  weight  loss 
maintenance  success: 

(1)  What  the  generally  expected 
success  would  be  fcv  Nutri/System 
customera  in  losing  weight  or 
maintaining  achieved  weight  loss; 
Provided,  however,  That  in  determining 
the  generally  expected  success  for 
Nutri/System  customers,  respondent 
may  exclude  those  customers  who 
dropped  out  of  the  program  within  two 
weekis  of  their  entrance  or  who  were 
unable  to  complete  the  program  due  to 
illness,  pregnancy,  or  change  of 
residence:  or 

(2)  One  of  the  following  statements: 
(a)  "You  should  not  expect  to 

experience  these  resuhs." 

lb)  "This  result  is  not  tjrpical.  You 
may  not  do  as  well." 

(c)  "This  result  is  not  typical.  You 
may  be  less  successful." 

(d)  " 's  success  is  not  typical. 

You  may  not  do  as  well." 

(e)  " 's  experience  is  not 

typical.  You  may  achieve  less." 

(f)  "Results  not  typical." 

(g)  "Results  not  typical  of  program 
participants." 

Provided,  further.  That  if 
endorsements  or  testimonials  covered 
by  this  paragraph  are  made  in  a 
broadcast  medium,  any  disclosiire 
required  by  this  paragraph  must  be 
communicated  in  a  clear  and  prominent 
manner  and  in  immediate  conjunction 
with  the  representation  that  triggen  the 
disclosure. 

Provided,  however.  That: 

(1)  For  endorsements  or  testimonial; 
about  weight  loss  success,  respondent 
can  satisfy  the  requirements  of 
subparagraph  I.E(l)  by  accurately 
disclosing  the  generally  expected 
success  in  the  following  phrase:  "Nutri/ 
System  clients  lose  an  average  of 

pounds  over  an  average 

week  treatment  period";  and 

(2)  If  the  weignt  loss  success  or  weight 
loss  maintenance  success  depicted  in 
the  advertisement  is  represmtative  of 
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what  participants  of  a  group  or  subset 
clearly  defined  in  the  advertisement 
generally  achieve,  then,  in  lieu  of  the 
disclosures  required  in  either 
sul^paragraph  I.E.  (1)  or  (2)  herein, 
respondent  may  substitute  a  clear  and 
prominent  disclosure  of  the  percentage 
of  all  of  respondent's  customers  that  the 
group  or  subset  defined  in  the 
advertisement  represents. 

F.  Representing,  directly  or  by 
implication,  that  the  price  at  which  any 
weight  loss  program  can  be  purchased  is 
the  only  cost  associated  with  losing 
weight  on  that  program,  unless  sudi  is 
the  case. 

G.  Representing,  directly  or  by 
implication,  the  price  at  which  any 
weight  loss  program  can  be  purchased, 
unless  respondent  discloses,  clearly  and 
prominently,  either: 

(1)  In  close  proximity  to  such 
representation,  the  existence  and 
amount  of  all  mandatory  costs  or  fees 
associated  with  the  program  offered;  or 

(2)  In  immediate  conjunction  with 
such  representation,  one  of  the 
following  statements: 

(a)  "Plus  the  cost  of  [list  of  products 
or  services  that  participants  must 
purchase  at  additional  cost)." 

(b)  "Purchase  of  (list  of  products  or 
services  that  participants  must  purchase 
at  additional  cost]  required."; 

Provided,  further,  That  in  broadcast 
media,  if  the  representation  that  triggers 
any  disclosure  required  by  this 
paragraph  is  oral,  the  required 
disclosure  must  also  be  made  orally. 

H.  Failing  to  disclose  over  the 
telephone,  for  a  period  of  time 
beginning  with  the  date  of  any 
advertisement  of  the  price  at  which  any 
weight  loss  program  can  be  purchased 
and  ending  no  sooner  than  180  days 
after  the  last  dissemination  of  any  such 
advertisement,  to  consumers  who 
inquire  about  the  cost  of  any  weight  loss 
program,  or  are  told  about  the  cost  of 
any  weight  loss  program,  the  existence 
and  amount  of  any  mandatory  costs  or 
fees  associated  with  participation  in  the 
program;  Provided,  however,  That 
respondent  may  satisfy  this  requirement 
by  directing  its  weight  loss  centers  to 
disclose  the  information,  by  providing 
the  center  personnel  vtrith  suggested 
language  to  be  \ised  when  responding  to 
phone  inquiries  and  by  making  its  best 
efforts  to  ensure  compliance  with  its 
directive  to  disclose  price  information 
'  over  the  telephone. 

I.  Representing,  directly  or  by 
implication,  that  prospective 
participants  in  respondent's  weight  loss 
program  will  reach  a  specified  weight 
within  a  specified  time  period,  unless  at 
the  time  of  making  such  representation, 
respondent  possesses  and  relies  upon 


competent  and  reliable  scientific 
evidence  substantiating  the 
representation. 

J.  Making  comparisons  between  the 
efficacy  of  respondent's  weight  loss 
program  and  the  efficacy  of  any  other 
weight  loss  and/or  diet  program(s), 
unless  at  the  time  of  making  such 
representation,  respondent  possesses 
and  reUes  upon  a  competent  and 
reliable  scientific  study  or  survey 
substantiating  the  representation. 

K.  Representing,  directly  or  by 
impUcation.  that  any  of  respondent's 
employees  or  any  of  the  employees  of 
any  of  respondent's  franchisees,  has 
been  certified  or  trained  as  a  specialist 
in  nutrition  or  nutrition  science  unless 
respondent  has  determined  through 
some  objective  means  that  the  employee 
is  in  fact  competent  in  that  particular 
field  or  discipline,  or  otherwise 
misrepresenting  the  competence,  skill, 
training,  credenticils  or  expertise  of  any 
of  respondent's  employees  or  any  of  the 
employees  of  respondent's  franchisees. 

L.  Failing  to  disclose,  clearly  and 
prominently,  in  writing  to  all 
participants  when  they  enter  the 
program,  that  failure  to  follow  the 
program  protocol  and  eat  all  of  the  food 
recommended  may  involve  the  risk  of 
developing  serious  health 
complications. 

M.  Representing,  directly  or  by 
implication,  that  any  weight  loss 
program  is  endorsed  by,  complies  with, 
or  meets  standards  or  guidelines  for 
-weight  loss  established  by  any 
professional  or  governmental 
organization  or  association,  imless  such 
is  the  case. 

N.  Making  any  representation, 
directly  or  by  implication,  that  any 
organization,  institution  or  publication 
has  conducted  or  collaborated  in,  or 
endorsed  the  results  of,  any  evaluation, 
survey,  study,  or  report  concerning  any 
diet  program  unless  such  is  the  case. 

O.  Failing  to  disclose,  clearly  and 
prominently,  the  nature  of  any  material 
connection,  where  one  exists,  between 
an  endorser,  evaluator,  or  tester  of  any 
diet  program  and  the  respondent,  or 
otherwise  misrepresenting  the  nature  of 
any  material  relationship  between 
respondent  and  any  third  party 
endorser,  evaluator  or  tester. 

P.  Misrepresenting,  directly  or  by 
implication,  the  existence,  contents, 
validity,  results,  conclusions,  or 
interpretations  of  any  test  or  study. 
Q.  Misrepresenting,  directly  or  oy 
implication,  the  pertonnance,  efficacy, 
or  safety  of  any  weight  loss  program. 


It  is  further  ordered.  That  respondent 
shall  notify  the  Commission  at  least 


thirty  (30)  days  prior  to  the  effective 
date  of  any  proposed  change  in  the 
corporate  respondent  such  as 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation(s),  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  that  may 
affect  compliance  obligations  arising  out 
of  this  Order. 

in 

/( is  further  ordered,  That  respondent 
shall  maintain  for  a  period  of  three  (3) 
years  after  the  date  the  representation 
was  last  made  and  upon  request  make 
available  to  the  Federal  Trade 
Commission  staff  for  inspection  and 
copying,  all  materials  possessed  and     ^ 
relied  upon  to  substantiate  any 
representation  covered  by  this  Order, 
and  all  test  reports,  studies,  surveys  or 
other  information  in  its  possession  or 
control  that  contradict,  qualify  or  call 
into  question  any  such  representation. 

IV 

It  is  further  ordered.  That  respondent 
shall  distribute  a  copy  of  this  Order  to 
each  of  its  officers,  agents, 
representatives,  independent 
contractors  and  employees  who  is 
involved  in  the  preparation  and 
placement  of  advertisements  or 
promotional  materials  or  who  has  any 
responsibilities  with  respect  to  the 
subject  matter  of  this  Order,  and,  for  a 
period  of  five  (5)  years  from  the  date  of 
entry  of  this  Order,  distribute  same  to 
all  future  such  officers,  agents, 
representatives,  independent 
contractors  and  employees. 


It  is  further  ordered,  That: 

A.  Respondent  shall  distribute  a  copy 
of  this  Order  to  each  of  its  franchisees 
and  licensees  and  shall  contractually 
bind  them  to  comply  with  the 
prohibitions  and  affirmative 
requirements  of  this  Order,  respondent 
may  satisfy  this  contractual  requirement 
by  incorporating  such  Order 
requirements  into  its  current  Operations 
Manual;  and 

B.  Respondent  shall  further  make 
reasonable  efforts  to  monitor  its 
franchisees'  and  licensees'  compliance 
with  the  Order  provisions;  respondent 
may  satisfy  this  requirement  by;  (1) 
Taking  reasonable  steps  to  notify 
promptly  any  franchisee  or  licensee  that 
respondent  determines  is  failing 
materially  or  repeatedly  to  comply  with 
any  order  provision;  (2)  providing  the 
Federal  Trade  Commission  with  the 
name  and  address  of  the  franchisee  or 
licensee  and  the  nature  of  the 
noncompliance  if  the  franchisee  or 
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licensee  fails  to  comply  promptly  with 
the  relevant  Order  provision  after  being 
so  notified;  and  (3)  in  cases  where  that 
franchisee's  or  licensee's  conduct 
constitutes  a  material  or  repeated 
violation  of  the  order,  dihgently 
pursuing  reasonable  and  appropriate 
remedies  available  under  its  franchise  or 
license  agreement  and  applicable  state 
law  to  bring  about  a  cessation  of  that 
conduct  by  the  franchisee  or  licensee. 

V 

k  IS  further  ordered,  That  respondent 
snail,  within  sixty  (60)  days  after  the 
date  of  service  of  this  Order,  file  with 
the  Commission  a  report,  in  writing, 
setting  forth  in  detail  the  manner  and 
form  in  which  it  has  complied  with  this 
Order. 

Analysis  (^Proposed  Consent  Order  to 
Aid  Public  Comment 


The 


le  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Nutri/System,  Inc., 
(hereinafter  "N/S"),  marketer  of  the 
Nutri/System  low-calorie  diet 
(hereinafter  "LCD")  program.  The  N/S 
diet  program  is  offered  to  the  public 
nationwide  through  company-owned 
and  franchished  clinics. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  the  reception  of  comments 
by  interested  persons.  Comments 
received  during  this  period  will  become 
part  of  the  public  record.  After  sixty  (60) 
days,  the  Commission  will  again  review 
the  agreement  and  will  decide  whether 
it  should  withdraw  bom  the  agreement 
or  make  final  the  agreement's  proposed 
order. 

The  Commission's  complaint  charges 
that  the  proposed  respondent 
deceptively  advertised:  (1)  Its  LCD 
program's  success  in  helping  customers 
achieve  and  maintain  weight  loss;  (2) 
the  time  firame  within  which  consumers 
will  achieve  their  desired  weight  loss 
goal;  (3)  the  efiectiveness  of  the  N/S 
program  in  comparsion  to  other  weight 
loss  programs;  (4)  the  purchase  price  of 
the  N/S  program;  (5)  the  independence 
of  a  magazine  endorsement  of  the  N/S 
program;  (6)  the  N/S  program's 
compliance  with  guidelines  for  weight 
loss  established  by  the  American 
Medical  Association,  the  American 
Heart  Association  and  the  American 
Dietetic  Association;  and  (7)  the 
quahfications  and  expertise  of  its  staff. 
The  complaint  further  alleges  that  N/S 
engaged  in  the  deceptive  practice  of 
failing  to  warn  clients  it  monitors  of  the 
health  importance  of  following  the  diet 
protocol. 


Success 

The  complaint  against  N/S  alleges 
that  the  company  failed  to  possess  a 
reasonable  basis  for  claims  it  made 
regarding  the  success  of  its  customers  in 
losing  weight  and  avoiding  the  regain  of 
weight  lost  during  the  program. 
Through  consumer  testimonials  and 
other  advertisements.  N/S  represented 
that  its  customers  typically  are 
successful  in  reaching  their  weight  loss 
goals  and  in  maintaining  their  weight 
loss  achieved  under  the  N/S  diet 
program  either  long-term  or 
permanently. 

The  Commission  believes  that  these 
success  claims  for  customer  weight  loss 
and  maintenance  of  achieved  weight 
loss  are  deceptive  because  at  the  time  it 
made  the  claims  N/S  did  not  possess 
adequate  substantiation  for  those 
claims. 

The  proposed  consent  order  seeks  to 
address  the  alleged  success 
misrepresentations  cited  in  the 
accompanying  complaint  in  several 
ways.  First,  the  order  (Part  I.A.)  requires 
the  company  to  possess  a  reasonable 
basis  consisting  of  competent  and 
reliable  scientific  evidence 
substantiating  any  claim  about  the 
success  of  participants  on  any  diet 
program  in  achieving  or  maintaining 
weight  loss.  To  ensure  compliance,  the 
order  further  specifies  what  this  level  of 
evidence  shall  consist  of  when  certain 
types  of  success  claims  are  made: 

(1)  In  the  case  of  claims  that  weight 
loss  is  typical  or  representative  of  all 
participants  using  the  program  or  any 
subset  of  those  participants,  that 
evidence  shall  be  based  on  a 
representative  sample  of:  (a)  All 
participants  who  have  entered  the 
program,  where  the  representation 
relates  to  such  persons;  or  (b)  all 
participants  v\  ho  have  completed  a 
particular  phase  of  the  program  or  the 
entire  program,  where  the 
representation  only  relates  to  such 
persons. 

(2)  In  the  case  of  rlaims  that  any 
weight  loss  is  maintained  long-term, 
that  evidence  shall  be  based  upon  the 
experience  of  participants  who  were 
followed  for  a  period  of  at  least  two 
years  after  their  completion  of  the 
respondent's  program,  including  any 
periods  of  participation  in  respondent's 
maintenance  program. 

(3)  In  the  case  of  claims  that  weight 
loss  is  maintamed  permanently,  that 
evidence  shall  be  based  upon  the 
experience  of  participants  who  were 
followed  for  a  period  of  time  after 
completing  the  program  that  is  either: 
(a)  Generally  recognized  by  experts  in 
the  field  of  treating  obesity  as  being  of 


sufficient  length  to  constitute  a 
reasonable  basis  for  predicting  that 
weight  loss  will  be  permanent;  or  (b) 
demonstrated  by  competent  and  reliable 
survey  evidence  as  being  of  sufficient 
duration  to  permit  such  a  prediction. 

Second,  as  measures  to  ensure  future 
compliance,  the  proposed  order  requires 
the  prop>osed  respondent  for  any  claim 
that  participants  of  any  diet  program 
have  successfully  maintained  weight 
loss  to  disclose  the  fact  that  "For  many 
dieters,  weight  loss  is  temporary"  (Part 
I.B.),  as  well  as  the  fbllovnng 
information  relating  to  that  claim  (Part 
LC): 

(1)  The  average  percentage  of  weight 
loss  maintained  by  those  participants 
[e.g..  "60%  of  achieved  weight  loss  was 
maintained"), 

(2)  The  duration  over  which  the 
weight  loss  was  maintained,  measured 
from  the  date  that  participants  ended 
the  active  weight  loss  phase  of  the 
program,  and  the  fact  that  all  or  a 
portion  of  the  time  period  covered 
includes  participation  in  proposed 
respondent's  maintenance  program(s) 
that  follows  active  weight  loss,  if  that  is 
the  case — e.g..  "participants  maintain  an 
average  of  60%  of  weight  loss  22 
months  after  active  weight  loss 
(includes  18  months  on  maintenance 
prowam)",  and 

(3)  Where  the  participant  population 
referred  to  is  not  representative  of  the 
general  participant  population  for  that 
program,  the  proportion  of  the  total 
participant  population  that  those 
participants  represent,  expressed  in 
terms  of  a  percentage  or  actual  numbers 
of  participants — e.g.  "Participants  on 
maintenance — 30%  of  our  clients — kept 
off  an  average  of  66%  of  the  weight  for 
one  year  (includes  time  on  maintenance 
program)"  or,  in  Ueu  of  that  factual 
disclosure,  the  statement:  "N/S  makes 
no  claim  that  this  result  is 
representative  of  all  participants  in  the 
N/S  program." 

Third,  for  maintenance  success  claims 
made  in  broadcast  advertisements  of 
thirty  seconds  or  less  duration,  the 
proposed  order  (Part  LD.)  requires  that 
N/S,  in  lieu  of  making  the  factual 
disclosures  required  for  such  claimiby 
Part  I.C:  (1)  Include  in  such     ' 
advertisements  the  statement  "Check  at 
our  centers  for  details  about  our 
maintenance  record.";  and  (2)  provide 
consumers  at  point-of-sale  with  a 
required  form  that  includes  the  factual 
disclosures  required  by  Part  I.C,  which 
form  must  be  signed  by  the  cUent  and 
retained  in  the  company's  client  file. 

The  proposed  oraer  makes  clear  that 
this  alternative  disclosuje  requirement 
does  not  relieve  N/S  of  the  obligation  to 
substantiate  any  maintenance  success 
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claim,  in  accordance  with  Part  I.A.  of 
the  order,  and  it  "takes  back"  the 
exception  from  full  quantitative 
disclosures  in  short  broadcast 
advertising  if  N/S  makes  a  maintenance 
success  claim  that  uses  numbers  or 
descnptive  terms  that  convey  a 
quantitative  measure,  such  as  "most  of 
our  customers  maintain  their  weight 
loss  long  term."  N/S  in  that  case  would 
have  to  make  all  the  required 
disclosures  in  the  ad  and  provide  the 
disclosures  at  point-of-sale. 

Fourth,  for  weight-loss  and  weight- 
loss  maintenance  success  claims  made 
through  endorsements  or  testimonials 
that  are  not  representative  of  what  N/S 
diet  program  participants  generally 
achieve,  the  order  (Part  I.E.)  requires 
that  N/S  disclose  either  what  the 
generally  expected  success  would  be  for 
N/S  customers,  or  one  of  several 
alternative  statements,  such  as  "This 
result  is  not  typical.  You  may  be  less 
successful",  which  explains  the  limited 
applicabibty  of  atypical  testimonials  in 
accordance  with  the  Commission's 
"Guides  Concerning  Use  of 
Endorsements  and  Testimonials  in 
Advertising"  16  CFR  255.2(a).  Under  the 
proposed  order,  N/S  may  satisfy  the 
requirements  of  the  first  disclosure 
concerning  generally  expected  success 
by  accurately  disclosing  those  facts  in 
the  following  format:  "Nutri/System 

clients  lose  an  average  of pounds 

over  an  average -week  treatment 

period." 

Finally,  the  proposed  order  (Part  I.Q.) 
generally  prohibits  the  company  from 
misrepresenting  the  performance  or 
efficacy  of  any  weight  loss  program. 

Projection  of  Weight  Loss 

The  Commission's  complaint  further 
alleges  that  N/S  failed  to  possess  a 
reasonable  basis  for  its  claim  made 
during  initial  sales  presentations  that 
consumers  will  typically  reach  their 
desired  weight-loss  goal  within  the  time 
frame  set  by  the  company's  computer 
program.  To  address  this  practice,  the 
proposed  order  (Part  1.1.)  prohibits  N/S 
from  representing  that  prospective 
participants  will  reach  a  specified 
weight  within  a  specified  period  of 
time,  unless  proposed  respondent 
possesses  and  relies  upon  competent 
-and  rebable  scientific  evidence 
substantiating  the  representation. 

Comparative  Weight  Loss 

The  Commission's  complaint  further 
alleges  that  N/S  falsely  claimed  that 
competent  and  rebable  studies  or 
surveys  show  that  its  customers  lose  at 
least  29%  more  weight  than  dieters  on 
other  weight  lass  programs.  The 
proposed  order  seeks  to  address  this 


practice  in  two  ways.  First,  Part  I.J. 
requires  the  company  to  have  a 
competent  and  reliable  scientific  study 
or  survey  substantiating  any  claim  that 
compares  the  efficacy  of  its  weight  loss 

firogram  with  that  of  any  other  weight 
0^  or  diet  program.  Second,  Part  I.P.  of 
the  proposed  order  prohibits  the 
company  from  misrepresenting  any  fects 
about,  or  interpretations'of,  any  test  or 
study. 

Price 

The  Commission's  complaint  against 
N/S  also  alleges  that  the  company 
falsely  represented  that  the  price  it 
advertised  for  its  diet  program  is  the 
only  cost  associated  with  losing  weight 
on  the  diet  program,  when,  in  fact,  there 
are  substantial  additional  mandatory 
expenses  that  far  exceed  the  advertised 
price.  The  complaint  further  alleges  that 
N/S  failed  to  disclose  adequately  to 
consumers  the  existence  and  amount  of 
all  mandatory  expenses  associated  with 
participation  in  the  diet  program. 

The  proposed  consent  order  seeks  to 
address  these  practices  in  three  ways. 
First,  Part  U.  of  the  proposed  order 
prohibits  untrue  representations  that  an 
advertised  pnce  for  a  weight  loss 
program  is  the  only  cost  associated  with 
losing  weight  on  that  program.  Second, 
for  any  advertisement  containing  a  pnce 
at  which  any  weight  loss  program  can 
be  purchased,  the  proposed  order  (Part 
l.G.)  requires  N/S  to  disclose  either  the 
existence  and  amount  of  all  mandatory 
costs  or  fees  associated  with  the 
program  o^ered  or  a  statement 
identifying  a  Ust  of  all  products  or 
services  that  participants  must  purchase 
at  an  additional  cost.  This  dilsclosiire 
must  be  made  orally  under  the  proposed 
order  if  the  price  representation  is  made 
orally  in  broadcast  media. 

Finally,  the  proposed  order  (Part  I.H.) 
requires  the  proposed  respondent  to 
disclose  over  the  telephone  to  callers 
who  inquire  or  are  told  about  the  cost 
of  any  weight  loss  program,  the 
existence  and  amount  of  any  mandatory 
costs  or  fees  associated  with 
participation  in  the  program.  Under  the 
order,  N/S  can  satisfy  thjs  requirement 
by:  (1)  Directing  its  weight  loss  centers 
to  disclose  the  information;  (2) 
providing  the  center  personnel  with 
suggested  language  to  be  used  when 
responding  to  phone  inquiries;  and  (3) 
making  its  best  efforts  to  ensure 
compbance  with  its  directive  to  disclose 
price  information  over  the  telephone. 

Independence  of  Magazine 
Endorsement 

The  Commission's  complaint  further 
alleges  that  N/S  falsely  claimed  that  an 
evaluation  and  rating  of  various  diet 


programs  appearing  in  a  magazine  were 
conducted  or  written  in  collaboration 
with,  and  the  results  approved  by,  a 
major  university,  and  that  the  company" 
had  no  material  connection  with  the 
pubUcation  of  the  magazine  rating.  The 
complaint  further  alleges  that  N/S  failed 
to  disclose  that,  prior  to  pubUcation  of 
the  magazine  article,  it  paid  a 
sponsorship  fee  to  the  magazine  for 
promotion  and  distribution  of  the 
magazine,  and  received  and  exercised  a 
right  of  prior  review  of  the  article  rating 
the  diet  programs. 

The  proposed  consent  order  seeks  to 
address  these  practices  in  three  ways, 
First,  Part  I.N.  prohibits  untrue  claims 
that  any  entity  has  conducted, 
collaborated  in,  or  endorsed  the  results 
of,  any  evaluation  concerning  any  diet 
program.  Second,  Part  I.O.  of  the 
proposed  order  requires  N/S  to  disclose 
the  nature  of  any  material  connection, 
where  one  exists,  between  an  endorser, 
evaluator  or  tester  of  any  diet  program 
and  the  proposed  respondent.  Finally. 
the  proposed  order  (Part  I.O.)  generally 
prohibits  the  company  from 
misrepresenting  the  nature  of  any 
material  relationship  between  the 
proposed  respondent  and  any  third 
party  endorser,  evaluator  or  tester. 

Guidelines  for  Weight  Loss  Programs 

The  Commission's  complaint  also 
alleges  that  N/S  falsely  claimed  that  its 
diet  program  compbes  with  all  of  the 
specific  elements  of  a  comprehensive 
weight  loss  program  issued  by  the 
American  Medical  Association,  the 
American  Heart  Association  and  the 
American  Dietetic  Association.  The 
proposed  consent  order  (Part  I.M.) 
prohibits  untrue  representations  that  N/ 
S's  diet  program  is  endorsed  by, 
compbes  with,  or  meets  standards  or 
guidelines  for  weight  loss  estabbshed  by 
any  professional  or  governmental  entity. 

Certified  Nutritional  Specialists 

The  Commission's  complaint  further 
alleges  that  N/S  claimed,  through  the 
use  of  badges  identifying  certain 
employees  as  "Certified  Nutritional 
Specidists,  and  other  representations, 
that  its  "Nutritional  Speciabsts"  have 
been  certified  as  specialists  in  nutrition 
through  an  objective  determination  of 
their  competence  in  the  field  of 
nutrition,  when,  in  fact,  they  have  not. 
The  complaint  further  alleges  that  the 
"certification"  procedure  used  by  the 
proposed  respondent  fails  to  test  or 
evaliiate  the  N/S  "Nutritional 
Speciabst's"  competence  in  appl)ring 
the  basic  principles  of  nutrition. 

To  address  this  practice,  the  proposed 
consent  order  (Part  I.K.)  prohibits  tbe 
company  from  misrepresenting  the 


qualifications  or  expertise  of  any  of  its 
employees  or  those  of  its  franchisees, 
and  bars  claims  that  any  such  employee 
is  certified  or  trained  as  a  specialist  in 
nutrition  or  nutritional  science  unless 
proposed  respondent  has  determined 
through  some  obiective  means  that  the 
employee  is  in  foct  competent  in  that 
particular  field  or  discipline. 

Monitoring  Practices 

According  to  the  complaint,  N/S 
provides  its  customers  with  diet 
protocols  that  require  the  customers  to 
come  in  to  one  of  proposed  respondent's 
centers  once  a  week  for  monitoring  of 
their  progress,  including  weighing  in.  In 
the  course  of  regularly  ascertaining 
weight  loss  progress,  respondent,  in 
some  instances,  is  presented  with 
weight  loss  results  indicating  that 
customers  are  losing  weight 
significantly  in  excess  of  their  projected 
goals,  which  is  an  indication  that  they 
may  not  be  consuming  all  of  the  food 
prescribed  by  their  diet  protocol. 
According  to  the  complaint,  such 
conduct  could,  if  not  corrected 
promptly,  result  in  health 
complications.  In  light  of  this 
monitoring  practice,  the  Commission's 
complaint  alleges  that  N/S  has  failed  to 
disclose  to  consuimers  who  are  losing 
weight  significantly  in  excess  of  their 
projected  goals  that  foiling  to  follow  the 
diet  protocol  and  consume  all  of  the 
food  prescribed  could  result  in  health 
complications. 

The  proposed  consent  order  seeks  to 
address  the  alleged  monitoring 
misrepresentation  cited  in  the 
accompanying  complaint  in  two  ways. 
First,  the  order  (Part  I.L.)  requires  N/S 
to  disclose  in  writing  to  all  participants 
when  they  enter  the  program,  that 
failure  to  follow  the  program  protocol 
and  eat  all  of  the  food  recommended 
may  mvolve  the  risk  of  developing 
serious  health  complications.  Second, 
the  proposed  order  (Part  I.Q.)  generally 
prohibits  any  misrepresentation 
concerning  the  safety  of  any  weight  loss 
program. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
toconstitute  an  official  interpretation  of 
thb  agreement  and  proposed  order,  or  to 
modify  in  any  way  their  terms. 
Donald^.  CUric 
Secretary 

Statement  of  Commusion  Deborah  K.  Owen 
Concumng  in  Part  and  Dissenting  in  Part 

Statement  of  Commissioner  Deborah  K. 
Owen  concurring  in  part  and  dissenting  in 
part  in  Diet  Cantor.  Inc.,  Pile  No.  902-3178, 
Jenny  Craig  Inc,  Pile  No.  902-3188,  Nutri/ 
System.  Inc.,  Pile  No.  902-3159.  Physicians 


Weight  Loss  Centers  of  America,  Inc.,  File 
No.  902-3185,  and  Weight  Watchers 
International,  Inc.  File  No.  902-3195. 

The  Commission's  decision  to  accept  for 
puMic  comment  consent  orders  with  three 
major  marketers  of  low  calorie  diets,  and  to 
issue  Part  III  complaints  against  two  others, 
represents  an  important,  and  largely 
appropriate,  next  step  in  the  Commission's 
efforts  to  address  allegations  of  false  and 
unsubstantiated  advertising  claims  in  the  diet 
industry.  However,  I  must  dissent  on  two 
aspects  of  the  proposed  remedies  in  these 
matters. 

First,  in  the  earlier  very  low  calorie  diet 
cases.  I  took  the  position  that  the  mandated 
weight  loss  maintenance  disclosures  were 
likely  to  be  too  complex  to  enlighten 
consimiers  if  made  during  short  radio  or  TV 
ads.i  I  recommended  requiring  more  concise 
disclosures  for  such  broadcast  ads,  which 
would  be  supplemented  by  full  disclosure  at 
the  point  of  sale.  The  contemplated  relief  in 
the  present  five  matters  adopts  much  of  this 
approach,  and,  as  such,  represents  a 
significant  improvement  over  the  very  low 
calone  diet  consents.  However,  this 
improvement  would  not  apply  where  a 
broadcast  maintenance  claim  includes  a 
number,  percentage,  or  other  descriptive  term 
to  convey  a  quantitative  measure.  I  am 
concerned  that  this  proviso  will  significantly 
reduce,  if  not  eliminate,  the  incidence  of 
shorter,  more  understandable  broadcast  ad 
disclosures,  without  providing  sufficiently 
compensating  gains  in  preventing  deception. 
Furthermore,  the  proviso's  language 
regarding  descriptive  terms  conveying  a 
quantitative  measure  is  vague.  Appropriate, 
non-deceptive  claiJhs  may  be  inadvertently 
chilled  as  a  result,  and  vexing  compliance 
questions  may  arise  as  respondents  attempt 
to  conform  to  the  reqiiirements  of  the  orders. 
Accordingly,  I  dissent  with  respect  to 
inclusion  of  this  proviso  in  the  proposed 
consents  and  notice  orders. 

Second,  I  dissent  with  r^ard  to  the  notice 
of  possible  action  under  section  19(b)  of  the 
Federal  Trade  Commission  Act  15  U.S.C. 
57b,  in  the  jenny  Craig  and  Weight  Watchers 
matters.  Consimier  redress  has  not  been 
included  in  any  of  the  recent  settlements 
with  marketers  of  very  low.  and  low  calorie 
diet  programs,  and  there  appear  to  be  no 
distinguishable  appropriate  grounds  for 
seeking  this  relief  from  Jenny  Craig  and 
Weight  Watchers.  Moreover,  assessing 
consumer  injury  and  determining  levels  of 
fhii  and  equitable  redress  are  apt  to  pose 
insurmountable  pn^lems  from  meaningful 
section  19(b)  actions  in  these  matters. 

(FR  Doc.  93-24867  Filed  10-8-93;  8:45  am] 
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1  See  Statement  Concunisg  in  Part  and  Dissenting 
in  Part  in  )ason  Phannaceutlcals.  Inc.,  File  No.  902- 
3337,  National  Center  for  Nutrition.  Inc.,  File  No. 
912-3024.  and  Sandoz  Nirtritioa  Corporation.  File 
No.  912-3023  (Aug.  10, 1992). 


[File  No.  902  3185] 

Physicians  Weight  Loss  Centers  of 
America,  Inc.,  et  ai.;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  the  Ohio  diet- 
program  companies  from 
misrepresenting  the  performance  or 
safety  of  any  weight-loss  program  they 
offer  in  the  future,  and  would  require 
them  to  have  scientific  data  to 
substantiate  future  claims  they  make 
regarding  weight  loss  and  maintenance. 
In  addition,  the  consent  agreement 
would  require  certain  disclosures 
regarding  safety  and  health  risks. 
DATES:  Comments  mtist  be  received  on 
or  before  December  13, 1993. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  Street  and  Pennsylvania 
Avenue  NW..  Washington.  DC  20580. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Richard  Kelly,  FTC/H-200.  Washington. 
DC  20580.  (202)  326-3304  or  Michael 
Milgrom.  Cleveland  Regional  Office, 
Federal  Trade  Commission.  668  Euclid 
Ave.,  suit#520-A.  Cleveland.  OH. 
44114.  (216)  522-4207. 
SUPPLEMENTARY  WFOPMAVOfi:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat  721.  U.S.C.  46 
and  §  2.34  of  the  Commission's  Rules  of 
Practice  (16  CFR  2.34).  notice  is  hereby 
given  that  the  followirg  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  pubhc  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§4.9fb)(6)(ii)  of  the  Comim^ion's  Rules 
of  Practice  (16  CFR  4.9(b)(6Kii)). 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

The  Federal  Trade  Commission, 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Physicians 
Weight  Loss  Centers  of  America,  Inc. 
and  Physicians  Weight  Loss  Centers, 
Inc.,  ("Physicians  Weight  Loss  Centers" 
or  "respondents"),  and  it  now  appearing 
that  proposed  respondents  are  %villing  to 
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enter  into  an  Agreement  containing  an 
Order  to  Cease  and  Desist  from  the  acts 
and  practices  being  investigated, 

It  IS  hereby  agreed  by  ana  between 
Physicians  Weight  Loss  Centers  of 
America,  Inc.,  and  Physicians  Weight 
Loss  Centers,  Inc.,  by  their  duly 
authorized  officers  and  their  attorney 
and  counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondents  Physicians 
Weight  Loss  Centers  of  America,  Inc. , 
and  Physicians  Weight  Loss  Centers, 
Inc.,  are  corporations  organized, 
existing,  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Ohio.  The  principal  place  of  business  of 
both  corporations  is  located  at  395 
Springside  Drive.  Akron,  Ohio  44313. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  fects  set  forth  in  the 
attached  draf^  Complaint. 

3.  Proposed  respondents  waive: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  Agreement;  and 

d.  Any  claim  under  the  Equal  Access 
to  Justice  Act.  5  U.S.C.  §  504. 

4.  This  Agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
Agreement  is  accepted  by  the 
Commission,  it,  together  with  the 
attached  draft  Complaint,  will  be  placed 
on  the  public  record  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  pubhcly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
Agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
Complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  Agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
of  facts,  other  than  jurisdictional  facts, 
or  of  violations  of  law  as  alleged  in  the 
draft  Complaint  here  attached. 

6.  This  Agreement  contemplates  that 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (a)  issue  its  Complaint 
corresponding  in  form  and  substance 


with  the  attached  draft  Complaint  and 
its  decision  containing  the  following 
Order  to  Cease  and  Desist  in  disposition 
of  the  proceeding,  and  (b)  make 
information  public  in  respect  theretcf 
When  so  entered,  the  Order  to  Cease 
and  Desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified  or 
set  aside  in  the  same  maimer  and  within 
the  same  time  provided  by  statute  for 
other  orders.  "The  Order  shall  become 
final  upon  service.  DeUvery  by  the  U.S. 
Postal  Service  of  the  Complaint  and 
decision  containing  the  agreed-to  Order 
to  proposed  respondents'  addresses  as 
stated  in  this  Agreement  shall  oonstitute 
service.  Proposed  respondents  waive 
any  right  they  may  have  to  any  other 
manner  of  service.  The  Complaint  may 
be  used  in  construing  the  terms  of  the 
Order,  and  no  agreement, 
understanding,  representation,  or 
interpretatipn  not  contained  in  the 
Order  of  th4  Agreement  may  be  used  to 
vary  or  con^adict  the  terms  of  the 
Order. 

7.  Proposed  respondents  have  read 
the  attadied  draft  Complaint  and  the 
following  Order.  Proposed  respondents 
understand  that  once  the  Order  has  been 
issued,  they  will  be  required  to  file  one 
or  more  compliance  reports  showing 
that  they  have  fully  complied  with  the 
Order,  Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  Order 
after  it  becomes  final. 

Order 

Definitions 

For  the  purposes  of  this  Order,  the 
following  definitions  shall  apply: 

A.  "Competent  and  reliable  scientific 
evidence"  shall  mean  those  tests, 
analyses,  research,  studies,  surveys,  or 
other  evidence  conducted  and  evaluated 
in  an  objective  manner  by  persons 
qualified  to  do  so,  using  procedures 
generally  accepted  in  the  relevant 
profession  or  science  to  yield  accurate 
and  reliable  results. 

B.  "Weight  loss  program"  shall  mean 
any  program  designed  to  aid  consumers 
in  weight  loss  or  weight  maintenance. 

C.  "Very-low-calorie  diet"  or  "VLCD" 
shall  mean  any  dietary  regimen  that 
provides  less  Uian  800  calories  per  day. 

D.  "Low-calorie  diet"  or  "LCD"  mean 
any  dietary  regimen  designed  to  cause 
weight  loss  that  provides  800  calories  or 
more  per  day. 

E.  "Broadcast  medium"  shall  mean 
any  radio  or  television  broadcast, 
cablecast,  home  video,  or  theatrical 
release. 

F.  For  any  Order-required  disclosure 
in  a  print  medium  to  be  made  "clearly 


and  prominently."  or  in  a  "clear  and 
prominent"  manner,  it  must  be  given 
both  in  the  same  type  style  and  in:  (1) 
Twelve  point  type  where  the 
representation  that  triggers  the 
disclosure  is  given  in  twelve  point  or 
larger  type;  or  (2)  the  same  type  size  as 
the  representation  that  triggers  the 
disclosure  where  that  representation  is 
given  in  a  type  size  that  is  smaller  than 
twelve  point  type.  For  any  Order- 
required  disclosure  given  orally  in  a 
broadcast  medium  to  be  made  "clearly 
and  prominently,",  or  in  a  "clear  and 
prominent"  manner,  the  disclosure 
must  be  given  at  the  same  volimie  and 
in  the  same  cadence  as  the 
representation  that  triggers  the 
disclosure. 

C.  "Short  broadcast  advertisement" 
shall  mean  any  advertisement  of  thirty 
seconds  or  less  duration  made  in  a 
broadcast  medium. 

H.  "Affiliate"  includes,  but  is  not 
limited  to,  any  corporation  with  a 
majority  of  shareholders  or  directors  in 
common  with  either  respondent. 

It  is  ordered,  That  respondents 
Physicians  Weight  Loss  Centers  of 
America,  Inc.,  a  corporation,  and 
Physidai)s  Weight  Loss  Centers,  Inc.,  a 
corporation,  their  successors,  assigns 
and  affiliates,  their  officers, 
representatives,  agents  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device, 
including  franchisees  or  bcensees,  in 
connection  with  the  advertising, 
promotion,  offering  for  sale,  or  sale  of 
any  weight  loss  program  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from: 

A.  Making  any  representation, 
directly  or  by  imphcation,  about  the 
success  of  participants  in  any  weight 
loss  program  in  achieving  or 
maintaining  weight  loss  or  weight 
control  unless,  at  the  time  of  making 
any  such  representation,  respondents 
possess  and  rely  upon  competent  and 
reliable  scientinc  evidence 
substantiating  the  representation; 
Provided,  further.  That  for  any 
representation  that: 

1.  Any  weight  loss  achieved  or 
maintained  through  the  weight  loss 
program  is  typical  or  representative  of 
all  or  any  subset  of  participants  of 
respondents'  program,  said  evidence 
shall,  at  a  minimum,  be  based  on  a 
representative  sample  of:  ^ 

a.  All  participants  who  have  enterad 
the  program  where  the  representation 
relates  to  such  persons;  Provided, 
however.  That  the  reqtiired  sample  may 
exclude  those  customers  who  dropped 
out  of  the  program  within  two  weeks  of 
their  entrance  or  who  did  not  complete 


the  program  due  to  illness,  pregnancy, 
or  change  of  residence;  or 

b.  All  participants  who  have 
completed  a  particular  phase  of  the 
program  or  the  entire  program,  where 
the  representation  only  relates  to  such 
persons; 

2.  Any  weight  loss  is  maintained  long- 
term,  said  evidence  shall,  at  a 
minimum,  be  based  upon  the 
experience  of  participants  who  were 
followed  for  a  period  of  at  least  two  (2) 
years  from  their  completion  of  the  active 
maintenance  phase  of  respondents' 
program,  or  earlier  termination,  as 
applicable;  and 

3.  Any  weight  loss  is  maintained 
permanently,  said  evidence  shall,  at  a 
minimum,  be  based  upon  the 
experience  of  participants  who  were 
followed  for  a  period  of  time  after 
completing  the  program  that  is  either: 

a.  Generally  recognized  by  experts  in 
the  Held  of  treating  obesity  as  being  of 
sufficient  length  for  predicting  that 
weight  loss  will  be  permanent;  or 

b.  Demonstrated  by  competent  and 
reliable  survey  evidence  as  being  of 
sufficient  duration  to  permit  such  a 
prediction. 

B.  Representing,  directly  or  by 
implication,  except  through 
endorsements  or  testimonials  referred  to 
in  paragraph  I.E.  herein,  that 
participants  of  any  weight  loss  program 
have  successfully  maintained  weight 
loss,  unless  respondents  disclose, 
clearly  and  prominently,  and  in  close 
proximity  to  such  representation,  the 
statement:  "For  many  dieters,  weight 
loss  is  temporary.";  Provided,  further. 
That  respondents  shall  not  represent, 
directly  or  by  implication,  that  the 
above-quoted  statement  does  not  apply 
to  dieters  in  respondents'  weight  loss 
program;  Provided,  however.  That  a 
mere  statement  about  the  existence, 
design,  or  content  of  a  maintenance 
program  shall  not,  without  more,  be 
considered  a  representation  that 
participants  of  any  weight  loss  program 
have  successfully  maintained  weight 
loss. 

C  Representing,  directly  or  by 
implication,  except  through  short 
broadcast  advertisements  referred  to  in 
paragraph  I.D.  herein,  and  except 
through  endorsements  or  testimonials 
referred  to  in  paragraph  I.E.  herein,  that 
participants  of  any  weight  loss  program 
have  successfully  maintained  weight 
loss,  unless  respondents  disclose. 
clearly  and  prominently,  and  in  close 
proximity  to  such  representation,  the 
following  information: 

1.  The  average  percentage  of  weight 
loss  maintained  by  those  participants; 

2.  The  duration  over  which  the  weight 
loss  was  maintained,  measured  from  the 


date  that  participants  ended  the  active 
weight  loss  phase  of  the  program; 
Provided,  further.  That  if  any  portion  of 
the  time  period  covered  includes 
participation  in  a  maintenance 

firogram(s)  that  follows  active  weight 
OSS.  such  fact  must  also  be  disclosed: 
and 

3.  If  the  participant  population 
referred  to  is  not  reprei>entative  of  the 
general  participant  population  for 
respondents'  programs: 

a.  The  proportion  of  the  total 
participant  population  in  respondents' 
programs  that  those  participants 
represent,  expressed  in  terms  of  a 
percentage  or  actual  numbers  of 
participants,  or 

b.  The  statement:  "Physicians  Weight 
Loss  Centers  makes  no  claim  that  this 
(these]  resultlsj  is  (are]  representative  of 
all  participants  in  the  Physicians  V» eight 
Loss  Centers  program." 

Provided,  further.  That  compliance 
with  the  obligations  of  this  Paragraph 
I.e.  in  no  way  relieves  respondents  of 
the  requirement  under  Paragraph  LA.  of 
this  Order  to  substantiate  any 
representation  about  the  success  of    ^ 
participants  on  any  weight  loss  program 
in  maintaining  weight  loss. 

D.  Representing,  directly  or  by 
implication,  in  short  broadcast 
advertisements,  that  participants  of  any 
weight  loss  program  have  successfully 
maintained  weight  loss,  unless 
respondents: 

1.  Include,  clearly  and  prominently, 
and  in  immediate  conjunction  with 
such  representation,  the  statement: 
"Check  at  our  centers  for  details  about 
our  maintenance  record."; 

2.  For  a  period  of  time  beginning  with 
the  date  of  the  first  broadcast  of  any 
such  advertisement  and  ending  no 
sooner  than  thirty  days  after  the  last 
broadcast  of  such  advertisement, 
comply  with  the  following  procedures 
upon  the  first  presentation  of  any  form 
asking  for  information  from  a  potential 
client,  but  in  any  event  before  such 
person  has  entered  into  any  agreement 
with  respondents: 

a.  Give  to  each  potential  client  a 
separate  document  entitled 
"Maintenance  Information,"  which 
shall  include  all  the  information 
required  by  paragraph  I.B.  and 
subparagraphs  I.C.  (lH3)  of  this  Order 
and  shall  be  formatted  in  the  exact  type 
size  and  style  as  the  example  form 
below,  and  shall  include  the  heading 
(Helvetica  14  pt.  bold),  lead-in  (Times 
Roman  12  pt.).  disclosures  (Helvetica  14 
•  pt.  bold),  acknowledgment  language 
(Times  Roman  12  pt.),  and  signature 
block  therein;  Provided,  further,  That  no 
information  in  addition  to  that  required 
to  be  included  in  the  document  required 


by  this  subparagraph  I.D.  (2)  shall  be 
included  therein: 

MaintaBance  lafbrautioB 

You  may  have  seen  our  recent  ad  about 
maintenance  success.  Here's  some  additional 
information  about  our  maintenance  record. 

[Disclosure  of  maintenance  statistics  goes 
here 


For  many  dieters,  weight  loss  is  temporary. 
I  have  read  this  notice. 


(Client  Signature) 


(Date) 

b.  Require  each  potential  client  to  sign 
such  document:  and 

c.  Give  each  client  a  copy  of  such 
document; 

Provided,  however.  That  if  any 
potential  participant  who  does  not  then 
participate  in  the  program  refuses  to 
sign  or  accept  a  copy  of  such  document, 
respondents  shall  so  indicate  on  such 
document  and  shall  not,  for  that  reason 
alone,  be  found  in  breach  of  this 
subparagraph  I.D.  (2);  and  , 

3.  Retain  in  each  client  file  a  copy  of 
the  signed  maintenance  notice  required 
by  this  paragraph: 

Provided  further,  That;  (1)  compHance 
with  the  obligations  of  this  paragraph 
I.D.  in  no  way  reUeves  respondents  of 
the  requirement  under  paragraph  LA.  of 
this  Order  to  substantiate  any 
representation  about  the  success  of 
participants  on  any  weight  loss  program 
in  maintaining  weight  loss;  and  (2) 
respondents  must  comply  with  both 
paragraph  I.D.  and  paragraph  I.C.  of  this 
Order  if  respondents  include  in  any 
such  short  broadcast  advertisement  a 
representation  about  maintenance 
success  that  states  a  number  or 
percentage,  or  uses  descriptive  terms 
that  convey  a  quantitative  measure  such 
as  "most  of  our  customers  maintain 
their  weight  loss  long-term": 

Provided,  however.  That  the 
provisions  of  paragraph  I.D.  shall  not 
apply  to  endorsements  or  testimonials 
referred  to  in  paragraph  I.E.  herein. 

E.  Using  any  advertisement 
containing  an  endorsement  or 
testimonial  about  weight  loss  success  or 
weight  loss  maintenance  success  by  a 
participant  or  participants  on 
respondents'  weight  loss  program  if  the 
weight  loss  success  or  weight  loss 
maintenance  success  depicted  in  the 
advertisement  is  not  representative  of 
what  participants  on  respondents' 
weight  loss  programs  generally  achieve, 
unless  respondents  disclose,  clearly  and 
prominently,  Bjifi  in  close  proximity  to 
the  endors8f*f^tement  of  his  or  her 
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weight  loss  success  or  wei^  loss 
maintenance  success: 

1.  what  the  generally  expected 
success  would  be  for  Physicians  Weight 
Loss  Centers  customers  in  losing  weight 
or  mAJntAining  achieved  wei^t  loss; 
Provided,  however.  That  in  determining 
the  generally  expected  success  for 
Physicians  Weight  Loss  Centers 
customers,  respondents  may  exclude 
those  customers  who  dropped  out  of  the 
program  within  two  weeks  of  their 
entrance  or  who  were  unable  to 
complete  the  program  due  to  illness, 
pregnancy,  or  change  of  residence;  or 

2.  one  of  the  following  statements: 
a.  "You  should  not  expect  to 

en)erience  these  resxUts." 

D.  "This  result  is  not  typical  You  may 
not  do  as  well." 

c.  "This  result  is  not  typical.  You  may 
be  less  successfuL" 

d.  " 's  success  is  not  typical. 

You  may  not  do  as  well." 

e.  " 's  experience  is  not 

typical.  You  may  achieve  less." 

f.  "Results  are  not  typical" 

g.  "Results  not  typical  of  program 
participants." 

Provided,  further.  That  if 
endorsements  or  testimonials  covered 
by  this  paragraph  are  made  In  a 
broadcast  medium,  any  disclosure 
required  by  this  paragraph  must  be 
commimicated  in  a  clear  and  prominent 
manner  and  in  immediate  conjunction 
with  the  representation  that  triggers  the 
disclosure; 

Provided,  however.  That: 

(1)  For  endorsements  or  testimonials 
about  weight  loss  success,  respondents 
can  satisfy  the  requirements  of 
subparagraph  LE.(1)  by  acoirately 
disclosing  the  generally  expected 
success  in  the  following  phrase: 
"Physicians  Weight  Loss  Centers  clients 

lose  an  average  of pounds  over 

an  average -week  treatment 

period"; 

(2)  If  the  weight  loss  success  or  weight 
maintenance  success  depicted  in  the 
advertisement  is  representative  of  what 
participdnts  of  a  group  or  subset  clearly 
defined  in  the  advertisement  generally 
achieve,  then,  in  lieu  of  the  disclosures 
required  in  either  subparagraph  I.E.  (1) 
or  (2)  herein,  respondents  may 
substitute  a  clear  and  prominent 
disclosure  of  the  percentage  of  all  of 
respondents'  customers  that  the  group 
or  subset  defined  in  the  advertisement 
represents;  and 

(3)  A  clearly  defined  claim  about 
respondents'  very-low-calorie  diet 
program,  or  low-calorie  diet  program, 
shall  not  require  a  disclosure  as  to 
representativeness  for  all  of 
respondents'  programs,  where  the  claim 
does  not  refBr  to  all  programs. 


P.  Repiesentmg,  directly  or  by 
implication,  that  the  price  at  whidi  any 
weight  loss  program  can  be  purchased  is 
the  only  cost  associated  with  losing 
we^t  on  that  program,  unless  sudi  is 
the^Lse. 

G.  Representing,  directly  or  by 
implication,  the  price  at  which  any 
weight  loss  program  can  be  purchased, 
unless  respondents  disclose,  clearly  and 
prominently,  either 

(1)  In  close  proximity  to  such 
representation,  the  existence  and 
amount  of  all  mandatory  costs  or  fees 
associated  nith  the  program  offered;  or 

(2)  In  immediate  conjunction  with 
such  representation,  one  of  the 
following  statements: 

(a)  "Plus  the  cost  of  [list  of  products 
or  services  that  participants  must 
purchase  at  additional  cost]." 

(b)  "Purchase  of  (list  of  products  or 
services  that  participants  must  piirchase 
at  additional  cost]  required."; 

Provided,  further,  'That  in  broadcast 
media,  if  the  representation  that  triggers 
the  disclosure  is  oral,  the  disclosures 
required  by  either  (1)  or  (2)  of  this 
paragraph  must  also  be  made  orally. 

H.  Falling  to  disclose  over  the 
telephone,  for  a  period  of  time 
beginning  with  the  date  of  any 
advertisement  of  the  price  at  which  any 
weight  loss  program  can  be  purchased 
and  ending  no  soaaei  than  180  days 
after  the  last  dissemination  of  any  sucb 
advertisement,  to  prospective 
participants  who  inquire  about  the  cost 
of  any  weight  loss  program,  or  are  told 
about  the  cost  of  any  weight  loss 
program,  the  existence  and  amoimt  of 
any  mandatory  costs  or  fees  associated 
with  participation  in  the  program: 

Provided,  however.  That:  (1) 
respondents  may  satisfy  this 
requirement  by  directing  their  weight 
loss  centers  to  disclose  the  information, 
by  providing  the  center  personnel  v^tb 
suggested  language  to  be  used  when 
responding  to  phone  inquiries  and  by 
making  their  best  efforts  to  ensure 
compliance  with  their  directive  to 
disclose  price  information  over  the 
telephone;  and  (2)  respondents  may 
satisfy  the  disclosure  of  food  costs  in 
connection  with  such  telephone 
inquiries  by  the  disclosure  of  average 
approximate  weekly  costs. 

I.  Representing,  directly  or  by 
implication,  the  average  or  typical  rate 
or  spewi  at  which  prospective 
participants  in  any  weight  loss  program 
will  lose  weight,  unless  at  the  time  of 
making  such  representation, 
respondents  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence  substantiating  the 
representation. 


J.  Representing,  directly  or  by 
impUcatlon,  that  prospective 
participants  on  respondents'  weight  loss 
program  will  reach  a  specified  weight 
within  a  specified  time  p>eriod,  unless  at 
the  time  of  making  such  representation, 
respondents  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence  substantiating  the 
representation. 

jC.  For  any  LCD  program,  failing  to 
disclose,  clearly  and  prominently,  either 
(1)  to  each  participant  who,  after  the 
first  two  weeks  on  the  program,  is 
experiencing  average  wei^t  loss  that 
exceeds  two  percent  of  said 
participant's  initial  body  weight  or  three 
pounds,  whichever  is  less,  for  at  least 
two  consecutive  weeks,  or  (2)  In  writing 
to  all  participants  when  they  enter  the 
program,  that  failure  to  follow  the  diet 
instructions  and  consume  the  total 
caloric  intake  recommended  may 
involve  the  risk  of  developing  serious 
health  complications. 

L  For  any  VLCD  program,  making  any 
representation,  directly  or  by 
implication,  regarding  its  safety,  imless 
respondents  disclose,  clearly  and 
prominently,  and  in  close  proximity  to 
any  such  representation,  that  physician 
monitoring  is  required  to  minimize  the 
potential  for  health  risks. 

M.  Misrepresenting,  directly  or  by 
implication,  the  extent  to  which  any 
weight  loss  program  is  supervised  or 
monitored  by  physicians  or  any  other 
health  care  professional. 

N.  Misrepresenting,  directly  or  by 
implication,  the  performance,  efficacy, 
or  safety  of  any  weight  loss  program. 

n 

It  is  further  ordered,  That  respondents 
Physicians  Weight  Loss  Centers  of 
America.  Inc.,  and  Physicians  Weight 
Loss  Centers,  Inc..  shall  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  the  effective  date  of  any 
propoled  change  in  the  corporate 
respondent(s)  such  as  dissolution, 
assignment,  or  sale  resulting  in  the 
emergence  of  a  successor  corporation(s). 
the  creation  or  dissolution  of 
subsidiaries,  or  any  other  change  in  the 
corporation  (s)  that  may  affiect 
compliance  obligations  arising  out  of 
this  Order. 

ra 

It  is  further  ordered.  That  respondents 
shall  maintain  for  a  period  of  three  (3) 
years  after  the  date  the  representation 
was  last  made  and  upon  request  make 
available  to  the  Federal  Trade 
Commission  staff  for  inspection  and 
copying,  all  materials  possessed  and 
relied  upon  to  substantiate  any 
representation  covered  by  this  Order, 
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aiid  all  test  reports,  studies,  surveys  or 
other  information  in  their  possession  or 
control,  including  complaints  from 
consumers,  that  contradict,  qualify  or 
caU  into  question  the  representation. 


IM 


i, 


t  is  further  ordered,  That  respondents 
Physicians  Weight  Loss  Centers  of 
America.  Inc.,  and  Physicians  Weight 
Loss  Centers,  Inc.,  shall  distribute  a 
copy  of  this  Order  to  each  of  their 
officers,  agents,  and  to  employees  or 
other  entities  involved  in  the 
preparation  and  placement  of 
advertisements  or  promotional 
materials,  and,  for  a  period  of  three  (3) 
years  from  the  date  of  entry  of  this 
Order,  distribute  the  same  to  all  of 
respondents'  future  such  officers, 
agents,  representatives,  independent 
contractors  and  employees.  It  shall  be 
sufficient  compliance  with  this 
provision  as  to  employees  with  point-of- 
sale  contact  with  customers  to  disthbute 
a  document  that  is  approved  by  the 
Commission  or  its  designated  staff  and 
contains  the  substantive  provisions  of 
/:;  this  Order. 

'    j   .t  is  further  ordered,  That: 

'    A.  Respondents  shall  distribute  a 
copy  of  this  Order  to  each  of  their 
franchisees  and  hcensees  and  shall 
contractually  bind  them  to  comply  with 
the  prohibitions  and  affirmative 
requirements  of  this  Order;  respondents 
may  satisfy  this  contractual  requirement 
by  incorporating  such  Order 
requirements  into  their  ciirrent 
Operations  Manual;  and 

B.  Respondents  shall  further  make 
reasonable  efforts  to  monitor  their 
franchisees'  and  licensees'  compUance 
with  the  Order  provisions;  respondents 
may  satisfy  this  requirement  by:  (1) 
Taking  reasonable  steps  to  notify 
promptly  any  franchisee  or  licensee  that 
respondents  determine  is  failing 
materially  or  repeatedly  to  comply  with 
any  order  provision;  (2)  providing  the 
Federal  Trade  Commission  with  the 
name  and  address  of  the  franchisee  or 
licensee  and  the  nature  of  the 
noncompliance  if  the  franchisee  or 
licensee  fails  to  comply  promptly  with 
the  relevant  Order  provision  after  being 
so  notified;  and  (3)  jn  cases  where  that 
franchisee's  or  licensee's  conduct 
constitutes  a  material  or  repeated 
violation  of  the  order,  diligently 
pursuing  reasonable  and  appropriate 
remedies  available  under  their  franchise 
or  license  agreement  and  applicable 
state  law  to  bring  about  a  cessation  of 
that  conduct  by  the  franchisee  or 
licensee. 


Provided,  however,  That  respondents' 
compliance  with  this  Part  shall 
constitute  an  affirmative  defense  to  any 
civil  penalty  action  arising  from  an  act 
or  practice  of  one  of  respondents' 
franchisees  or  licensees  that  violates 
this  Order  where  respondents:  (a)  Have 
not  authorized,  approved  or  ratified  that 
conduct;  (b)  have  reported  that  conduct 
promptly  to  the  Federal  Trade 
Commission  under  this  Part;  and  (c)  in 
cases  where  that  franchisee's  or 
hcensee's  conduct  constitutes  a  material 
or  repeated  violation  of  the  order,  have 
diUgently  pursued  reasonable  and 
appropriate  remedies  available  under 
the  fi-anchise  or  license  agreement  and 
applicable  state  law  to  bring  about  a 
cessation  of  that  conduct  by  the 
franchisee  or  licensee. 

It  is  further  ordered,  That  respondents 
shall,  within  sixty  (60)  days  after  the 
date  of  service  of  this  Order,  file  with 
the  Commission  a  report,  in  writing, 
setting  forth  in  detail  the  manner  and 
form  in  which  they  have  complied  with 
this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Commission  has  accepted 
an  agreement  to  a  proposed  consent 
order  from  Physicians  Weight  Loss 
Centers  of  America,  Inc.,  and  Physicians 
Weight  Loss  Centers  Inc.,  (hereinafter 
referred  to  collectively  as  "PWLC"), 
marketers  of  the  Physicians  Weight  Loss 
Centers  low-calorie  diet  (hereinafter 
"led")  and  very-low-calorie  diet 
(hereinafter  "vied")  programs.  The 
PWLC  diet  programs  are  offeree^ to  the 
public  throughout  much  of  the  United 
States  through  centers  owned  by 
Physicians  Weight  Loss  Centers,  Inc., 
and  centers  franchised  by  Physicians 
Weight  Loss  Centers  of  America,  Inc. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  the  reception  of  comments 
by  interested  persons.  Comments 
received  during  this  period  will  become 
part  of  the  pubUc  record.  After  sixty  (60) 
days,  the  Commission  will  again  review 
the  agreement  and  will  decide  whether 
it  should  withdraw  from  the  agreement 
or  make  final  the  agreement's  proposed 
order. 

The  Commission's  complaint  charges 
that  the  proposed  respondents 
deceptively  advertised:  (1)  Their  diet 
programs'  success  in  helping  customers 
achieVe  and  maintain  weight  loss;  (2) 
the  pujchase  price  of  the  PWLC 
programs;  (3)  the  rate  at  which 
customers  will  lose  weight;  (4)  the  time 
frame  within  which  consumers  will 
achieve  their  desired  weight  loss  goal; 
(5)  that  customers  are  actively 
supervised  by  the  center  physicians 


throughout  their  diet  program;  and  (6) 
the  safety  of  its  vied  program.  The 
complaint  also  alleges  that  PWLC 
engaged  in  the  deceptive  practice  of 
failing  to  warn  cUents  that  it  monitors 
on  led  programs  of  the  health 
importance  of  following  the  diet 
protocol. 

Success 

The  complaint  against  PWLC  alleges 
that  the  company  failed  to  possess  a 
reasonable  basis  for  claims  it  made 
regarding  the  success  of  its  customers  in 
losing  weight  and  avoiding  the  regain  of 
weight  lost  during  the  program. 
Thorugh  consumer  testimonials  and 
other  advertisements,  PWLC 
represented  that  its  customers  typically 
are  successful  in  reaching  their  weight 
loss  goals  and  in  maintaining  their 
weight  loss  achieved  under  PWLC  diet 
programs  long-term. 

The  Commission  beUeves  that  these 
success  claims  for  customer  weight  loss 
and  maintenance  of  achieved  weight 
loss  are  deceptive  because  PWLC  at  the 
time  it  made  the  claims  did  not  possess 
adequate  substantiation  for  those 
claims. 

The  proposed  consent  order  seeks  to 
address  the  alleged  success 
misrepresentations  cited  in  the 
accompanying  complaint  in  several 
ways.  First,  the  order  (Part  I.A.)  requires 
the  company  to  possess  a  reasonable 
basis  consisting  of  competent  and 
reliable  scientific  evidence 
substantiating  any  claim  about  the 
success  of  participants  on  any  diet 
program  in  achieving  or  maintaining 
weight  loss.  To  ensure  compliance,  the 
order  further  specifies  what  this  level  of 
evidence  shall  consist  of  when  certain 
types  of  success  claims  are  made: 

(1)  In  the  case  of  claims  that  weight 
loss  IS  typical  or  representative  of  all 
participants  using  the  program  or  any 
subset  of  those  participants,  that 
evidence  shall  be  based  on  a 
representative  sample  of:  (a)  All 
participants  who  have  entered  the 
program,  where  the  representation 
relates  to  such  persons;  or  (b)  all 
participants  who  have  completed  a 
particular  phase  of  the  program  or  the 
entire  program,  where  the 
representation  only  related  to  such 
persons. 

(2)  In  the  case  of  claims  that  any 
weight  loss  is  maintained  long-term, 
that  evidence  shall  be  based  upon  the 
experience  of  participants  who  were 
followed  for  a  period  of  at  least  two 
years  after  their  completion  of  the 
respondents'  program,  including  any 
periods  of  participation  in  respondents' 
maintenance  program. 
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(3)  h)  the  cam  of  claims  that  weight 
loss  is  maintained  permanently,  that 
evidence  shall  be  based  upon  the 
experience  of  participants  who  were 
followed  for  a  period  of  time  after 
completing  the  program  that  is  either 
(a)  Generally  recognized  by  e^n>erts  in 
the  field  of  treating  obesity  as  being  of 
sufficient  length  to  constitute  a 
reasonable  basis  for  predicting  that 
weight  loss  will  be  p>ermanent;  or  (b) 
demonstrated  by  competent  and  reliable 
survey  evidence  as  being  of  sufficient 
duration  to  permit  such  a  prediction. 

Second,  as  measured  to  ensure  future 
compliance,  the  proposed  order  requires 
the  proposed  respondents  for  any  claim 
that  participants  of  any  diet  program 
have  successfully  maintained  weight 
loss  to  disclose  the  fact  that  "For  many 
dieters,  weight  loss  is  temporary"  (Part 
I.B.).  as  well  as  the  following 
information  relating  to  that  claim  CPart 
I.C.): 

(1)  The  average  percentage  of  weight 
loss  maintained  by  those  participants 
{e.g..  "60%  of  achieved  weight  loss  was 
maintained"!. 

(2)  The  duration  over  which  the 
weight  loss  was  maintained,  measured 
from  the  date  that  participants  ended 
the  active  weight  loss  phase  of  the 
program,  and  the  fact  that  all  or  a 
portion  of  the  time  period  covered 
includes  participation  in  proposed 
respondents'  maintenance  program(s) 
that  follows  active  w«ght  loss,  If  that  is 
the  case — e.g.,  "participants  maintain  an 
average  of  60%  of  weight  Toss  22 
months  after  active  weight  ioss 
(includes  18  months  on  maintenance 
pronam)",  and 

(3)  Where  the  participant  population 
referred  to  is  not  representative  of  the 
general  participant  population  bx  that 
program,  the  proportion  of  the  total 
participant  population  that  those 
participants  represent,  expressed  in 
terms  of  a  percentage  or  actual  numbers 
of  participants — e.g.  'Participants  aa 
maintenance — 30%  of  our  customers — 
kept  off  an  avraage  of  66%  of  the  weight 
for  one  jrear  (includes  time  on 
maintenance  program)"  or.  in  Ueu  of 
that  factual  disclosure,  the  statement: 
"Physicians  Weight  Loss  tranters  makes 
no  claim  that  this  resuh  is 
representative  of  all  participants  in  the 
Physicians  Weight  Loss  Genters 
program." 

Third,  for  maintenance  success  claims 
made  in  broadcast  advertisements  of 
thirty  seconds  or  less  duration,  the 
proposed  order  (Part  ID.)  requires  that 
PWLC,  in  Ueu  of  making  the  factual 
disclosures  required  for  such  claims  by 
Part  I.Q  (1)  Include  in  such 
advertisements  the  statement  "Check  at 
our  centers  for  details  about  our 


maintenance  record.**;  and  (2)  pnmde 
consumers  at  point-of-sale  with  a 
required  form  that  includes  the  factual 
disclosures  required  by  Part  I.C,  which 
form  must  be  signed  by  the  chent  and 
retained  in  the  compMny's  client  file.  If 
any  potential  participant  who  does  not 
then  participate  in  the  program  refused 
to  sign  or  accept  a  copy  of  such 
document,  respondents  shall  so  Indicate 
on  such  document. 

The  proposed  order  makes  clear  that 
this  alternative  disclosure  requirement 
does  not  rehve  PWLC  of  the  obbgation 
to  substantiate  any  maintenance  success 
claim,  in  accordance  with  Part  LA.  of 
the  order,  and  it  "takes  back"  the 
exception  from  full  quantitative 
disclosures  in  short  broadcast 
advertising  if  PWLC  makes  a 
maintenance  success  claim  that  usee 
numbers  or  descriptive  terms  that 
convey  a  quantitative  measure,  such  as 
"most  of  our  customers  maintain  their 
weight  loss  kmg  term."  PWLC  in  that 
case  would  have  to  make  ail  the 
required  disclosures  in  the  ad  and 
provide  the  disclosures  at  point-of-sale. 

Fomth,  for  weight-loss  and  weight- 
loss  maintenance  success  claims  made 
through  endorsements  or  testimonials 
that  are  not  representative  of  what 
PWLC  diet  program  participants 
genwally  achieve,  the  order  (Part  L£.) 
requires  that  PWLC  discloee  either  what 
the  generally  expected  success  would  be 
for  PWLC  customers,  or  oae  of  several 
alternative  statements,  such  as  "This 
result  is  not  typical.  You  may  be  less 
successful",  which  explains  the  limited 
applicability  of  atypical  testimonials  in 
accordance  with  the  Commission's 
"Guides  Concerning  Use  of 
Endorsements  and  Testimonials  in 
Advertising-  16  CFR  255.2(a).  Under  the 
proposed  order,  PWLC  may  satisfy  the 
requirements  of  the  first  disclosure 
concerning  generally  expected  success 
by  accurate^  disclosing  those  facts  in 
the  following  format:  'Thjrsidans 
Weight  Loss  Centers  chents  lose  an 

average  of pounds  over  an 

average -week  treatment 

period." 

Finally,  the  proposed  order  (Part  I.N.) 
generally  prohibits  the  company  from 
misrepresenting  the  performance  or 
efficacy  of  any  weight  loss  program. 

Price 

The  Commission's  complaint  against 
PWLC  also  alleges  that  PWLC  failed  to 
disclose  adeqxiately  to  consumers  the 
existence  and  amount  of  all  mandatory 
e}^^>ense6  associated  with  participation 
ill  the  diet  program. 

The  profxjsed  c(»isent  order  seeks  to 
address  these  practices  in  three  ways. 
First.  Part  LF.  of  the  prt^Mwed  order 


prohibits  untrue  refwesentations  that  an 
advertised  price  for  a  weight  loss 

[>rogram  is  the  only  cost  associated  with 
osing  weight  on  that  program.  Second, 
for  any  advertisement  containing  a  price 
at  which  any  weight  loss  program  can 
be  purchased,  the  proposed  order  (Part 
LG.)  requires  PWLC  to  discloee  eitlwr 
the  existence  and  amount  of  all 
mandatory  costs  or  faes  associated  with 
the  program  oQared  or  a  statement 
identifying  a  hst  of  all  products  or 
services  that  partidpanta  must  purchase 
at  an  additional  cost  This  dlsclosxira 
must  be  made  orally  under  the  proposed 
order  if  the  price  representation  is  made 
orally  in  broadcast  media. 

Finally,  the  proposed  order  (Part  LH.) 
requires  the  proposed  respondents  to 
disclose  over  the  telephone  to  callers 
who  inquire  or  are  told  about  the  cost 
of  any  weight  loss  program,  the 
existence  and  amount  of  any  mandatory 
costs  or  fees  associated  with 
participation  in  the  program.  Under  the 
order,  PWLC  can  satisfy  this 
requirement  by:  (1)  Directing  its  weight 
loss  centers  to  disclose  the  information; 
(2)  providing  the  center  personnel  vrith 
suggested  language  to  be  used  when 
responding  to  phone  inquiries;  and  (3) 
making  its  best  e^rts  to  ensure 
compUance  with  its  directive  to  disclose 
price  information  over  the  telephcme. 
Proposed  respondent  may  satisfy  the 
disclosure  of  food  costs  over  the 
telephone  by  disclosing  average 
approximate  we^y  costs. 

Rate  of  IVeight  Loss 

The  Commission's  complaint  further 
alleges  that  PWLC  failed  to  possess  a 
reasonable  basis  for  claims  it  made 
concerning  the  average  rate  of  weight 
loss  for  pairtidpants  in  its  led  program. 
The  proposed  consent  order  addresses 
this  practice  (Part  I.I.)  by  prohibiting 
PWLC  from  representing  that 
partidpanta  in  its  programs  will  lose 
weight  at  an  average  or  typical  rate  or 
speed,  unless  PWLC  possesses  and 
relies  upon  competent  and  rebable 
sdentific  evidence  substantiating  the 
representation. 

Projection  of  Weight  Loss 

The  Commission's  complaint  also 
alleges  that  PWLC  failed  to  possess  a 
reasonable  basis  for  its  claim  made 
during  Initial  sales  presentations  that 
consumers  will  typically  reach  their 
desired  weight-loss  goal  within  the  time 
frame  computed  by  PWLC  personnel.  To 
address  this  practice,  the  proposed 
order  (Part  LJ.)  prohibits  PWLC  from 
representing  that  prospective 
^partidpants  will  reach  a  specified 
weight  within  a  specified  period  of 
time,  unless  proposed  respondents 
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possess  and  rely  upon  competent  and 
rehable  scientific  evidence 
substantiating  the  representation. 

Physician  Supervision 

The  Commission's  complaint  further 
alleges  that  PWLC  falsely  advertised 
that  customers  participating  in  its 
programs  are  actively  supervised  by  the 
center  physicians  throughout  the  diet 
prcgram.  To  address  this  practice,  the 
proposed  consent  order  (Part  I.M.) 
prohibits  the  proposed  respondents 
from  misrepresenting  the  extent  to 
which  any  weight  loss  program  is 
supervised  or  monitored  by  physicians 
or  any  other  health  care  professional. 

Sd^ty 

The  Commission's  complaint  against 
PWLC  also  alleges  that  PWLC  has  failed 
to  disclose  that  physician  supervision  is 
required  to  minimize  the  potential  for 
health  risks  on  vlcd's.  PWLC  has 
deceptively  advertised  that  its  vied 
program  is  unqualifiedly  free  of  health 
halts. 

The  complaint  does  not  allege  that  the 
PWLC  vied  program  is  unsafe,  but  that 
proposed  respondents'  claim  that  the 
program  is  risk-free  is  deceptive  in  light 
of  its  failure  to  disclose  that  physician 
supervision  is  required  to  minimize  the 
potential  for  health  risks.  There  is  some 
empirical  evidence  that,  during  the 
period  in  which  they  are  dieting, 
patients  on  vlcd's  may  be  at  increased 
risk  of  developing  gallstones. 

The  proposed  consent  order  seeks  to 
address  the  alleged  safety 
misrepresentation  cited  in  the  * 
accompanying  complaint  in  two  ways. 
First,  the  order  (Part  LL.)  requires  PWLC 
to  disclose  in  conjunction  with  any 
claim  regarding  the  safet>'  of  any  vied 
program  that  physician  monitoring  is 
required  to  minimize  the  potential  for 
health  risks.  Thus,  if  proposed 
respondents  in  the  future  were  to  claim 
that  PWLC's  vied  program  is  "safe," 
they  would  need  to  make  the  required 
disclosure  in  close  proximity  to  that 
claim.  Second,  the  proposed  order  (Part 
LN.)  prohibits  any  misrepresentation 
about  the  safety  of  any  weight  loss 
program. 

Tnus.  PWLC  in  the  future  could  not 
claim  that  its  vied  program  is  safe, 
unless  that  is  the  case. 

Monitoring  Practices 

According  to  the  complaint,  PWLC 
provides  its  customers  with  diet 
protocols  that  require  customers  to 
come  in  to  one  of  proposed  respondents' 
centers  three  times  per  week  for 
monitoring  of  their  progress,  including 
weighing  in.  In  the  course  of  regularly 
ascertaining  wei^t  loss  progress. 


respondents,  in  some  instances,  are 
presented  with  vrei^t  loss  results 
indicating  that  customers  are  losing 
weight  significantly  in  excess  of  their 
projected  goals,  which  is  an  indication 
that  they  may  not  be  consuming  all  of 
the  food  prescribed  by  their  diet 
protocol.  According  to  the  complaint, 
such  conduct  could,  if  not  corrected 
promptly,  result  in  health 
complications.  In  light  of  this 
monitoring  practice,  the  Commission's 
complaint  alleges  that  PWLC  has  failed 
to  disclose  to  consumers  who  are  losing 
weight  significantly  in  excess  of  their 
projected  goals  that  failing  to  follow  the 
diet  protocol  and  coji^sume  all  the  food 
prescribed  could  result  in  health 
complications. 

The  proposed  consent  order  seeks  to 
address  the  alleged  monitoring 
misrepresentation  cited  in  the 
accompanying  complaint  in  two  ways. 
First,  the  order  (Part  I.K.)  requires  PWLC 
to  disclose  in  writing  to  all  participants 
when  they  enter  the  program,  that 
failure  to  follow  the  program  protocol 
and  eat  all  of  the  food  recommended 
may  involve  the  risk  of  developing 
serious  health  complications.  Second, 
the  proposed  order  (Part  I.N.)  generally 
prohibits  any  misrepresentation 
concerning  the  safety  of  any  weight  loss 
program. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order,  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Qark, 
Secretary. 

Statement  of  Commissioner  Deborah  K. 
Owen  Concurring  in  Part  and  Diasentiag  in 
Part 

Statement  of  CommlssioDer  Deborah  IC 
Owen  conauring  in  part  and  dissenting  in 
part  in  Diet  Center.  Inc..  File  No.  902-3178, 
Jenny  Craig  Inc..  File  No.  902-3188,  Nutri/ 
System,  InoFile  No.  902-3159,  Physicians 
Weight  Loss  Centers  of  America,  Inc.,  File 
No.  902-3185,  and  Weight  Watchers 
International,  Inc.,  File  No.  902-3195. 

The  Commission's  decision  to  accept  for 
public  comment  consent  order  with  three 
major  marketers  of  low  calorie  diets,  and  to 
issue  Part  III  complaints  ageinst  two  others, 
represents  an  important,  and  largely 
appropriate,  next  step  in  the  Commission's 
efforts  to  address  allegations  of  false  and 
unsubstantiated  advertising  claims  in  the  diet 
industr>-.  However.  I  must  dissent  on  two 
aspects  of  the  proposed  remedies  in  these 
matters. 

First,  in  the  earlier  ver>'  low  calorie  diet 
cases,  I  took  the  position  that  the  mandated 
weight  loss  maintenance  disclosures  were 
likely  to  be  too  compiex  to  enll^rten 
consimiers  if  made  during  ^ort  radio  or  TV 


ads.)  I  recommended  requiring  more  concise 
disclosures  for  such  broadcast  ads,  which 
would  be  supplemented  by  full  disclostire  at 
the  point  of  sale.  The  contemplated  relief  in 
the  present  five  matters  adopts  much  of  this 
approach,  and,  as  such,  represents  a 
significant  improvement  over  the  very  low 
calorie  diet  consents.  However,  this 
improvement  would  not  apply  where  a 
broadcast  maintenance  claim  includes  a 
number,  percentage,  or  other  descnptive  term 
to  convey  a  quantitative  measure.  I  am 
concerned  that  this  proviso  will  significantly 
reduce,  if  not  eliminate,  the  incidence  of 
shorier,  more  understandable  broadcast  ad 
disclosures,  without  providing  sufficiently 
compensating  gains  in  preventing  deception. 
Furthermore,  the  proviso's  language 
regarding  descriptive  terms  conveying  a 
quantitative  measure  is  vague.  Appropriate, 
non-deceptive  claims  may  be  inadvertently 
chilled  as  a  result,  and  vexing  compliance 
questions  may  arise  as  respondents  attempt 
to  conform  to  the  requirements  of  the  orders. 
Accordingly,  I  dissent  with  respect  to 
inclusion  of  this  proviso  in  the  proposed 
consents  and  notice  orders. 

Second,  I  dissent  with  regard  to  the  notice 
of  possible  action  under  section  19(b)  of  the 
Federal  Trade  Commission  Act  IS  U.S.C 
57b,  in  the  Jenny  Craig  and  Weight  Watchers 
matters.  Consumer  redress  has  not  been 
included  in  any  of  the  recent  settlements 
with  marketers  of  very  low,  and  \cyvf  calorie 
diet  programs,  and  there  apf)ear  to  be  no 
distinguishable  appropriate  grounds  for 
seeking  this  relief  from  Jenny  Craig  and 
Weight  Watchers.  Moreover,  assessing 
consumer  injuiy  and  deteniining  levels  of 
fail  and  equitable  redress  aiigapt  to  pose 
insurmountable  problems  fc^^eaningful 
section  19(b}  actions  in  these  matters. 

[FR  Doc.  93-24869  FUed  10-8-93:  8:45  am) 

MLLINO  CODE  t7M-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 

Families 

Notice  of  Meeting  of  Researchers  and 
Evaluators  for  Family  Preservation, 
Family  Support,  and  Child  Welfare 

AGENCY:  Administration  for  Children, 
Youth  and  Families,  (ACF).  DHHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  of  a 
meeting  of  researchers  and  evaluators 
working  in  the  areas  of  family 
preservation,  family  support,  and  child 
welfare  to  inform  staff  of  the 
Administration  for  Children,  Youth  and 
FamiUes  on  the  state  of  the  art  in  these 
areas.  The  meeting  will  be  held  on 


<  Sm  Statmant  CoDCurrine  in  Part  and  DiMaating 
in  Part  In  la^n  PhannacauticaU.  Inc.,  Fil«  Nb.  902- 
3337.  National  Canlar  for  Nutrition.  Inc.  File  No. 
912-3024.  and  Sandoz  Nutrition  Corporatioo,  Fila 
No.  912-3023  (Aug.  10. 1992). 
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Monday,  October  25, 1993  from  10  a.m. 

to  4  p.m. 

ADDRESSES:  Department  of  Health  and 

Human  Services,  Hubert  H.  Humphrey 

Building,  room  503-A,  200 

Independence  Avenue,  S\V., 

Washington.  DC  20201. 

FOR  FURTHER  MFORMATION  CONTACT: 

Deborah  Rodericlc  Stark,  330  C  Street, 

SW.,  room  2026,  Washington.  DC  20201, 

(202) 205-8347. 

Dated:  October  6, 1993. 
Joseph  Mottola, 

Acting  Commissioner.  Administration  for 
Chi]Sen,  Youth  and  Families. 
|FR  Doc.  93-2.5035  Filed  10-8-93;  8;45  am] 

MLUNO  C00€  41S4-01-M 


Health  Resources  and  Services 
Administration 

National  Vaccina  Injury  Compensation 
Program:  Revised  Amount  of  the 
Average  Cost  of  a  Health  Insurance 
Policy 

The  Health  Resources  and  Services 
Administration  is  publishing  an 
updated  monetary  amount  of  the 
average  cost  of  a  health  insurance  poUcy 
as  it  relates  to  the  National  Vaccine 
Injur>'  Compensation  Program  (VICP). 

Subtitle  2  of  Title  XXI  of  the  Pubhc 
Health  Service  Act,  as  enacted  by  the 
National  Childhood  Vaccine  Injury  Act 
of  1986,  and  as  amended,  governs  the 
VICP.  The  VICP,  administered  by  the 
Secretary,  provides  that  a  proceeding  for 
compensation  for  a  vacdne-related 
injtiry  or  death  shall  be  Initiated  by 
service  upon  the  Secretary  and  the  filing 
of  a  petition  with  the  United  States 
Court  of  Federal  Claims.  In  some  cases, 
the  injured  individual  may  receive 
compensation  for  future  lost  earnings, 
less  appropriate  taxes  and  the  "average 
cost  of  a  health  insurance  policy,  as 
determined  by  the  Secretary." . 

Section  100.2  of  the  PrograraV. 
implementing  regulations  (42  CFI^part 
100)  provides  that  revised  amounts  «»f 
an  average  cost  of  a  health  insuranceX 
policy,  as  determined  by  the  Secretar^ 
are  to  be  pubUshed  from  time  to  timeTO 
a  notice  in  the  Federal  Register.  The 
existing  regulations  cite  the  baseline 
amount  of  an  average  cost  of  a  health 
insurance  pohcy  as  S158.00  per  month; 
this  amoimt  was  based  on  data  from  a 
survey  by  the  Health  Insurance 
Association  of  America,  updated  by  a 
formula  using  changes  in  the  medical 
care  component  of  the  Consumer  Price 
Index  (CPI)  (All  Urban  Consumers.  U.S. 
City  average)  for  the  period  July  1, 1990, 
through  September  30, 1991. 

The  Secretary  annoimces  that  for  the 
12-month  period.  October  1. 1991, 


through  September  30, 1992.  the 
medical  care  component  of  the  CPI 
increased  7.7  percent.  According  to  the 
regulatory  formula  (§  100.2).  2  percent  is 
added  to  the  actual  CPI  change  for  each 
year.  Therefore,  the  adjusted  CPI  change 
results  in  an  increase  of  9.7  percent  for 
this  12-month  period.  Applied  to  the 
baseline  amount  of  $158.00.  this  results 
in  the  amount  of  $173.33. 

The  CPI  change  for  the  9-month 
period,  October  1, 1992,  through  June 
30, 1993,  was  4.58  percent.  According  to 
the  regulatory  formula,  three-quarters  of 
the  annual  adjustment,  or  1.50  percent, 
is  added  to  the  actual  CPI  change  for 
this  9-month  period.  Therefore, 
according  to  the  ciirrent  regulatory 
formula,  the  adjusted  CPI  change  results 
in  an  increase  of  6.08  percent  for  this  9- 
month  period.  Appbed  to  the  $173.33 
amount,  this  results  in  a  new  amount  of 
$183.86. 

Therefore,  the  Secretary  announces 
that  the  revised  average  cost  of  a  health 
insurance  policy  under  the  VICP  is 
$183  86  per  month.  In  accordance  with 
S  100.2.  the  revised  amount  was 
effective  upon  its  delivery  by  the 
Secretary  to  the  United  States  Court  of 
Federal  Claims  (formerly  known  as  the 
United  States  Claims  Court).  Such 
notice  was  delivered  to  the  Court  on 
September  20, 1993. 

Dated:  October  4. 1993. 
William  A.  Robinson, 

Actirtg  Administrator. 

[FR  Doc.  93-24937  Filed  10-8-93;  8^45  am] 

BlUJNa  COOC  41M>-1S-# 


Social  Sarvfcea  Administration 

Privaqf  Act  of  1974;  Report  of  New 
System  of  Records 

AGENCY:  Sodal  Security  Administration 
f  SSA),  Department  of  Health  and 
Human  Services  (HHS). 
ACTION:  New  sj'stem  of  records. 


St/MMARY:  In  accordance  with  the    ^~^ 
Privacy  Act  (5  U.S.C.  552a(e)(4)),  we  are 
issuing  public  notice  of  our  intent  to 
establish  a  new  system  of  records.  The 
proposed  system  of  records  is  entitled 
Vocational  Rehabilitation 
Reimbursement  Case  Processing  System, 
HHS/SSA/OD.  09-60-0B21.  The  system 
will  maintain  information  for  use  in 
determining  whether  a  State  vocational 
rehabilitation  agency  (VRA)  providing 
vocational  rehabihtation  (VR)  services 
under  a  State  plan  approved  under  title 
1  of  the  Rehabihtation  Act  of  1973  or  an 
alternate  participant  providing  such 
services  can  be  reimbursed  for  the  costs 
of  VR  services  provided  to  individuals 
while  they  are  entitled/eUgible  to  Social 


Security  benefits  and/or  supplemental 
security  income  (SSI)  payments  based 
on  disabihty  or  blindness.  We  also  are 
proposing  to  establish  routine  uses  of 
the  information  which  will  be 
maintained  in  the  system.  We  invite 
public  comment  on  this  pubhcation.  > 
DATES:  We  filed  a  report  of  the  proposed 
system  with  the  Chairman,  Committee 
on  Government  Operations  of  the  House 
of  Representatives,  and  the  Chairman, 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Administrator, 
Office  of  Information  and  Regulatory 
A^airs,  Office  of  Management  and 
Budget  on  October  1, 1993.  The 
proposed  system,  including  the 
proposed  routine  uses,  will  become 
effective  on  December  1, 1993,  imless 
we  receive  comments  on  or  before  that 
date  which  would  warrant  our 
preventing  the  proposal  from  taking 
effect. 

ADDRESSES:  Interested  individuals  may 
comment  on  this  publication  by  writing 
to  the  SSA  Privacy  Officer,  Social 
Security  Administration,  Room  3-D-l 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235. 
All  comments  received  will  be  available 
for  public  inspection  at  that  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  C.  Cross.  Director.  Division  of 
Employment  and  Rehabilitation 
Programs.  Office  of  Disabihty,  Social 
Security  Administration,  545  Altmeyer 
Building.  6401  Security  Boulevard, 
Baltimore,  Maryland  21235,  telephone 
410-965-9066. 

SUPPLEMENTARY  INFORMATION: 

I.  Discussion  of  the  Sjrstem 

Sections  222(d)  and  1615(d)  of  the 
Social  Security  Act  and  the  regulations 
promulgated  thereunder  (20  OH  part 
404,  subpart  V  and  20  CFR  part  416, 
Subpart  V)  authorize  the  Secretary  of 
HHS  to  reimburse  State  VRAs  for  the 
costs  of  VR  services  provided  to 
individuals  while  they  are  entitled/ 
ehgible  to  Social  Security  benefits  and/ 
or  SSI  payments  based  on  disabihty  or 
blindness.  If  a  State  is  unwilling  to 
participate  in  the  SSA-VR 
Reimbursement  Program,  the 
Commissioner  of  SSA  may  arrange  for 
VR  services  to  disabled  and  blind  Social 
Security  beneficiaries  and/or  SSI 
recipients  within  the  State  by  agreement 
or  contract  with  other  pubUc  or  private 
agencies,  organizations,  institutions,  or 
individuals,  which  are  referred  to  in  the 
regulations  as  "alternate  participants." 

Reimbursements  for  the  costs  of  VR 
services  are  made  on  a  case-by-case 
basis  provided  it  is  established  that: 

(1)  me  VR  services  provided 
contributed  to  the  individual's 
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perfonnance  of  substantial  gainful 
activity  for  a  continuous  period  of  at 
least  9  months; 

(2)  The  Individual  medically 
recovered  while  in  a  VR  program  and 
continued  to  receive  cash  payments 
under  section  225(b)  and/or  1631(a)(6) 
of  the  Social  Security  Act;  or 

(3)  The  individual  refused,  without 
good  cause,  to  continue  or  to  cooperate 
in  a  VR  program  in  such  a  way  as  to 
preclude  his/her  successful 
rehabilitation. 

The  purpose  of  the  SSA-VR 
Reimbursement  Program  is  to  make  VR 
services  more  readily  available  to  the 
disabled  and  blind  and  to  ensure  long 
term  savings  to  the  Social  Security  trust 
funds  and  the  general  fund. 

We  currently  maintain  information 
coaceming  the  SSA-VR  Reimbursement 
Program  in  an  automated  format  which 
provides  a  case  processing,  case  control, 
and  management  information  system  for 
the  VR  reimbursement  function  and 
informatioo  for  program  evaluation 
purposes.  In  some  instances, 
infcuTTiation  furnished  by  a  VRA  or 
alternate  participant  may  be  used  as  a 
lead  in  determining  whether  an 
individual's  disability/blindness 
pa}'ments  should  continue.  Otherwise, 
the  maintenance  of  data  in  the  system 
about  individuals  who  received  VR 
services  will  have  no  impact  on  their 
rights  to  receive  Social  Security 
benefits/SSI  payments  under  provisions 
of  the  Social  Security  Act. 

We  currently  retrieve  the  information 
by  using  non-personal  identifiers.  For 
example,  to  retrieve  data  on  a  specific 
individual,  we  must  know  the  identity 
of  the  VRA  and  the  examiner  in 
addition  to  the  SSN  of  the  individual 
who  received  VR  services  for  which  the 
VRA  filed  a  claim  for  reimbursement. 

This  process  of  tracking  cases  is 
cumbersome  and  requires  an  inordinate 
amount  of  work  and  does  not  alert  us 
when  an  individual  had  been  serviced 
by  more  than  one  VRA  or  alternate 
participant.  Further,  this  makes  it 
"  difficult  to  analyze  the  overall  impact  of 
the  SSA-VR  Reimbursement  Program 
on  our  benefidary/radpient  population. 
Therefore,  we  are  proposing  to  change 
the  manner  in  which  we  retrieve  data 
from  the  system.  We  will  be  able  to 
retrieve  data  by  using  only  the  SSN  and 
name  of  the  individual  who  received  VR 
services.  This  change  will  mean  that  the 
records  will  constitute  a  system  of 
records  subject  to  the  requirements  of 
the  Privacy  Act. 

U.  Collection  and  Maintenance  of  Data 
in  the  System 

We  collect  and  maintain  data  in  the 
system  about  the  individuals  who 


received  VR  services  for  which  State 
VRAs  or  alternate  participants  are 
claiming  reimbxirsement.  This  includes 
data  concerning  the  length  of  time  the 
individual  received  VR  services  and  the 
nature  and  costs  of  those  services.  The 
data  is  taken  fixim  reimbursement 
claims  forms  submitted  by  State  VRAs 
or  alternate  participants.  We  also 
include  in  the  system  data  derived  from 
existing  SSA  sj-stems  of  records  (e.g.. 
Earnings  Recording  and  Self- 
Emplo)maent  Income  System  (09-60- 
0059),  the  Master  Beneficiary  Record 
(09-60-0090)  and  the  Supplemental 
Security  Income  Record  (09-60-0103)). 
These  data  enable  us  to  establish  that 
the  individual  was  entitled/eligible  to 
Social  Security  benefits/ SSI  payments 
based  on  disability  or  blindness  during 
the  period  VR  services  were  provided, 
to  draw  conclusions  about  the 
individuals  who  are  being  successfully 
rehabiUtated,  and  to  calculate  the 
savings  to  the  Social  Security  trust     - 
funds  and  the  general  fund. 

Additionally,  we  will  ca^txu«  data 
relating  to  the  individual's  post-VR 
work  activity,  participation  in  a  VR 
program  after  medical  recovery,  and/or 
reasons  for  failing  to  cooperate  in  a  VR 
program  through  investigations 
conducted  by  SKA  and  State  VRA  field 
employees  and  By  re^-ieMing  data 
recorded  in  SSA's  Earnings  Recording 
and  Self-Employment  Income  System 
(09-60-0059)  and  Claims  Folder  System 
(09-60-0069). 

m.  Proposed  Routine  Use  Disclosures 
of  Data  in  the  System 

We  are  proposing  to  establish  the 
following  routine  uses  of  information 
which  will  be  maintained  in  the  system: 

A.  Disclosure  to  the  State  VRA  or 
alternate  participant  regarding  the  basis 
for  SSA 's  decision  on  its  claim  for 
reimbursement  and  the  reason(s)  the 
costs  were  allowed  or  denied. 

This  proposed  routine  use  would 
permit  us  to  advise  the  State  VRA  or 
alternate  participant  of  our  decision 
regarding  their  claim  for  reimbursement. 
Only  information  relating  to  a 
reimbursement  claim  and  the  reason(s) 
costs  were  or  were  not  allowed  will  be 
disclosed.  This  routine  use  will  not 
apply  to  any  information  which  is 
subject  to  the  disclosure  restrictions  of 
the  Internal  Revenue  Code  (IRC)  (26 
U.S.C.  6103)  unless  disclosure  of  such 
information  is  specifically  permitted  by 
that  statute. 

B.  Disclosure  to  the  Department  of 
Justice  (DO]),  to  a  court  or  other 
tribunal,  or  to  another  party  before  such 
tribunal,  when: 

(1)  SSA,  or  any  component  thereof;  or 


(2)  Any  SSA  employee  in  his/her 
official  capacitv;  or 

(3)  SSA  employee  in  his/her 
individual  capacity  where  DOf  (or  SSA, 
where  it  is  auAorired  to  do  so)  has 
agreed  to  represent  the  employee;  or 

(4)  The  United  States  or  any  agency 
thereof  where  SSA  determines  that  the 
litigation  is  likely  to  affect  SSA  or  any 
of  its  components. 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  SSA  determines 
that  the  use  of  such  records  by  DOf.  the 
court  or  other  tribunal,  or  the  other 
party  before  the  tribunal  is  relevant  and 
necessary  to  the  htigation  provided. 
however,  that  in  each  case,  SSA 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

This  proposed  routine  use  would 
permit  us  to  disclose  information  from 
the  proposed  system  w^hen  SSA 
components  and/ or  employees  are 
involved  in  litigation  involving  the 
system.  The  routine  use  also  would 
permit  disclosure  in  instances  in  which 
SSA  brings  suit  or  another  party  brings 
suit  and  SSA  has  an  interest  in  the 
htigation.  This  routine  use  will  not 
apply  to  any  information  w^ch  is 
subject  to  the  disclosure  restrictions  of 
the  IRC  (26  U.S.C.  6103)  unless 
disclosure  of  such  information  is 
specifically  permitted  by  that  statute. 

C.  Disclosure  to  a  congressional  office 
in  response  to  an  inquiry  from  that 
office  made  at  the  request  of  the  subject 
of  the  record. 

We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  the  individual 
may  ask  his/her  congressional 
representative  to  intercede  in  an  SSA 
matter  on  his/her  behalf  Information 
would  be  disclosed  when  the 
congressional  representative  makes  an 
inquiry  and  presents  evidence  that  he/ 
she  is  acting  on  behalf  of  the  individual 
whose  record  is  requested.  This  routine 
use  will  not  apply  to  any  information 
which  is  subject  to  the  disclosure 
restrictions  of  the  IRC  (26  U.S.C.  6103) 
unless  disclosure  of  such  information  is 
specifically  permitted  by  that  statute. 

D.  Information  maybe  disclosed  to 
contractors  and  other  Federal  agencies, 
as  necessary,  for  the  purpose  of 
assisting  SSA  in  the  efficient 
administration  of  its  programs.  We 
contemplate  disclosing  information 
under  tiiis  routine  use  only  in  situations 
in  which  SSA  may  enter  into  a 
contractual  or  similar  agreement  with  a 
third  party  to  assi^  in  accomplishing  an 
agency  function  relating  to  this  system 
of  records. 

In  the  administration  of  our  programs, 
we  find  that  it  is  not  always 
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administratively  feasible  or  cost 
effective  to  do  certain  operations  "in- 
house."  In  such  instances,  we  may  use 
the  senices  of  contractors  or  other 
Federal  agencies  pursuant  to  an 
interagency  reimbursable  agreement  to 
assist  in  performing  various  Agency 
functions.  This  proposed  routine  use 
would  permit  us  to  disclose  information 
from  the  proposed  system  of  records 
imder  these  circumstances.  This  routine 
use  will  not  apply  to  any  information 
which  is  subject  to  the  disclosure 
restrictions  of  the  IRC  (26  U.S.C.  6103) 
unless  disclosure  of  such  information  is 
specifically  permitted  by  that  statute. 

E.  Non-tax  return  information  which 
is  not  restricted  from  disclosure  by 
Federal  law  may  be  disclosed  to  the 
General  Services  Administration  (GSA) 
and  the  National  Archives  and  Records 
Administration  (NARA)  under  44  U.S.C. 
2904  and  2906,  as  amended  by  the 
National  Archives  and  Records 
Administration  Act  of  J  984  for  their  use 
in  conducting  records  management 
studies. 

The  Administrator,  GSA,  and  the 
Archivist.  NARA,  are  charged  by  44 
use  2904,  with  promulgating 
standards,  procedures,  and  guidelines 
with  respect  to  records  management  and 
the  conduct  of  records  management 
studies.  Section  2906  of  this  law.  also 
amended  by  the  NARA  Act  of  1984, 
provides  that  GSA  and  NARA  shall  have 
access  to  Federal  agencies'  records  and 
that  agencies  shall  cooperate  with  GSA 
and  NARA.  In  carrying  out  these 
responsibilities,  it  may  be  necessary  for 
GSA  and  NARA  to  have  access  to  this 
proposed  system  of  records.  In  such 
instances,  the  routine  use  would 
fecilitate  disclosure.  This  routine  use 
will  not  apply  to  any  information  which 
is  subject  to  the  disclosure  restrictions 
of  the  IRC  (26  U^.C  6103). 

F.  To  fntem^  Revenue  Service,  for  the 
purpose  ofaudi^ng  SSA's  compliance 
with  safeguard  provisions  of  the  Internal 
Revenue  Code  of  1986.  as  amended. 

This  routine  use  wiU  allow  SSA  to 
disclose  information  from  the  proposed 
system  to  the  IRS  for  auditing  purposes. 

G.  Disclosure  of  information  to  the 
Rehabihtation  Services  Administration 
(RSA)for  use  in  its  program  studies  of, 
and  development  of  enhancements  for. 
State  vocational  rehabilitation  programs 
to  which  applicants  or  beneficiaries 
under  titles  II  and/or  XVI  of  the  Social 
Security  Act  may  be  referred.  Data 
released  to  RSA  will  not  include  any 
personally  identifying  information  (such 
as  names  or  SSNs). 

This  routine  use  will  enable  SSA 
employees  to  disclose  statistical  data  to 
RSA.  The  RSA  will  use  the  data  in  its 
program  studies  and  development  of 


program  enhancements  for  State  VR 
programs  which  benefit  applicants  for, 
and  beneficiaries  of,  SSA  disability 
programs  who  are,  or  will  be, 
participating  in  such  VR.programs.  The 
statistical  data  that  will  be  disclosed 
pursuant  to  this  routine  use  will  not  be 
personally  identifiable  [such  as  names 
or  SSNs).  It  may  be  theoretically 
possible  to  manipulate  the  statistical 
data  with  other  information  maintained 
by  RSA  in  such  a  way  that  would 
identify  the  individuals  to  whom  the 
statistics  pertain.  However,  RSA  has 
assured  SSA  that  RSA  will  not  attempt 
to  identify  these  individuals  and  will 
apply  appropriate  safeguards  measures 
to  prevent  anyone  from  doing  so.  We  are 
pubhshing  this  routine  use  statement  in 
order  to  ensure  that  disclosure  of  the 
statistical  data  to  RSA  without  the 
consents  of  individuals  will  comply 
with  the  requirements  of  5  U.S.C. 
552a(b). 

rV.  Compatibility  of  the  Proposed 
Routine  Usee 

The  Privacy  Act  (5  U.S.C.  552a(a)(7) 
and  5  U.S.C.  552a(b)(3))  and  our 
disclosure  regulations  (20  CFR  part  401) 
both  permit  us  to  disclose  data  under  a 
routine  use  for  a  purpose  which  is 
compatible  with  the  purpose  for  which 
we  collect  information.  Section  401.310 
of  the  regulations  permit  us  to  disclose 
information  under  a  routine  use  fw 
administering  our  programs  or  to  assist 
other  agencies  in  administering  similar 
income-maintenance  or  health- 
maintenance  programs.  Section  401.205 
of  the  regulations  require  us  to  disclose 
information  when  a  law  specifically 
requires  it. 

The  proposed  routine  uses  identified 
in  III.A-D  and  F-G  above  describe 
disclosures  that  will  assist  in  the 
administration  of  SSA's  programs  or 
will  assist  other  agencies  in  the 
administration  of  other  programs  which 
have  purposes  which  are  compatible 
with  those  of  SSA's  programs.  The 
proposed  routine  use  identified  in  m.E 
will  allow  inspection  of  records  by  GSA 
and  NARA,  as  required  by  44  U.S.C 
2904  and  2906,  wnen  those  agencies 
conduct  records  management  studies. 
Thus,  all  of  the  routine  uses  are 
appropriate  and  meet  the  criteria  in  the 
Privacy  Act  and  SSA's  regulations. 

V.  Saiieguards 

We  will  employ  a  number  of  security 
measures  which  are  designed  to 
minimize  the  risk  of  unauthorized 
access  to,  and  disclosure  of,  personal 
data  in  the  proposed  system.  This 
includes  using  passwords  and  access 
codes  to  enter  toe  computer  system 
which  will  maintain  the  VR 


reimbursement  case  processing  records 
and  maintaining  computerized  records 
in  secxired  areas  whicn  are  accessible 
only  to  employees  who  require  the 
information  to  perform  their  assigned 
duties.  SSA  employees  who  have  access 
to  the  data  will  be  notified  of  the 
criminal  penalties  of  the  Privacy  Act 
dealing  with  unauthorized  access  to,  or 
disclosure  of,  information  which  will  be 
maintained  in  the  system. 

Further,  any  contract  which  may  be 
entered  into  with  a  third  party,  in  order 
to  develop  and  maintain  software  for  the 
proposed  system,  will  contain 
provisions  which:  (1)  Reouire  the 
contractor  to  establish  safeguards  to 
protect  personal  information  received 
from  SSA;  (2)  restrict  the  contractor's 
use  of  the  information  to  that  which  is 
necessary  to  perform  the  contract;  and 
(3)  subject  the  contractor  to  criminal 
penalties  for  violations  of  the  Privacy 
Act. 

VI.  Efidect  of  the  Proposed  System  of 
Records  on  Individual  Rights 

The  proposed  system  of  records  will 
maintain  information  for  use  in 
determining  whether  a  State  VRA  or 
alternate  participant  may  be  reimbursed 
for  any  or  all  of  the  costs  of  VR  services 
they  provided  to  their  disabled/blind 
clients.  We  also  will  use  information  in 
the  system  to  profile  the  types  of 
beneficiaries/recipients  Vtio  are  being 
successfully  rehabilitated  so  that 
individuals  with  similar  profiles  are 
targeted  for  rehabilitation.  In  some 
instances,  we  may  use  information 
furnished  by  a  VRA  or  alternate 
participant  as  a  lead  in  determining  if 
an  individual's  disability/blindness 
payments  should  continue.  But  the 
primary  purpose  of  the  SSA-VR 
Reimbutrsement  Program  is  to  make  VR 
services  more  readily  available  to  the 
disabled  and  blind  and  to  ensure  that 
savings  accrue  to  the  Sodal  Secxirity 
trust  funds  and  the  general  fund;  thus, 
we  do  not  believe  that  the  proposed 
system  will  have  any  unwarranted 
adverse  effect  on  individual  rights. 

Dated:  September  21, 1993. 
La%vreiic8  H.  Thompson, 

Principal  Deputy  Commissioner  of  Social 
Security. 

09-60-0221 

SYSTEM  NAME: 

Vocational  Rehabilitation 
Reimbursement  Case  Processing  System, 
HHS/SSA/OD. 

SECUfinrY  CLASSinCATlON: 

None. 
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SYSTEM  LOCATION: 

Social  Security  Administration,  Office 
of  Disability,  6401  Security 
Boulevard,  Baltimore,  MD  21235 
Social  Security  Administration,  Office 
of  System  Operations,  6401  Seciuity 
Boulevard,  Baltimore,  MD  21235 
In  addition,  vocational  rehabilitation 
(VR)  reimbursement  claims  documents 
may  be  temporarily  transferred  to  other 
locations  within  the  Department  of 
Health  and  Human  Services  (HHS). 
Contact  the  system  manager  to  inquire 
about  these  addresses. 

CfTBGOfllES  OF  INDIVIOUALS  COVERED  BV  THE 

SYSTEM: 

This  system  maintains  information  on 
disabled  and  blind  Individuals  who 
received  VR  services  for  which  State 
vocational  rehabihtation  agencies  (VRA) 
or  alternate  participants  seek 
reimbursement  under  sections  222(d) 
and  161 5(d]  of  the  Social  Security  Act 
because  the  individuals  were  entitled/ 
eligible  to  Social  Secxu-ity  benefits  and/ 
or  supplemental  security  income  (SSI) 
payments  based  on  disability  or 
bUndness  while  receiving  those  VR 
services. 

The  individuals  described  above  will 
be  included  in  the  system  when  they: 
(1)  Performed  substantial  gainful 
activity  (SGA)  for  a  continuous  period 
of  at  least  9  months  as  a  result  of  VR 
services  received  or;  (2)  medically 
recovered  while  in  a  VR  program  and 
continued  to  receive  cash  payments 
under  section  225(b)  and/or  1631(a)(6) 
of  the  Social  Security  Act;  or  (3)  refused, 
without  good  cause,  to  continue  or  to 
cooperate  in  a  VR  program  in  such  a 
way  as  to  preclude  their  successful 
rehabilitation;  and  (4)  State  VRAs  or 
alternate  participants  filed  claims  for 
reimbursement  of  the  cost  of  VR 
services  rendered  to  the  individuals. 
(An  alternate  participant  is  a  public  or 
private  agency,  organization,  institution, 
or  individual  which  the  Commissioner 
of  Social  Secvuity  may  use  to  provide 
VR  services  to  disabled  and  blind 
beneficiaries/  recipients  within  a  State  if 
that  State  is  unwilling  to  participate  in 
the  Social  Security  Administration 
(SSA)-VR  Program  or  does  not  have  an 
approved  plan  for  VR  services.) 

CATEQORIES  OF  RECORDS  IN  THE  SYSTEM: 

Data  in  the  system  consist  of 
information  such  as  the  VR  client's 
name.  Social  Security  number  (SSN), 
disability  diagnosis,  sex  and  date  of 
birth;  the  SSN  and  identification  code 
under  which  the  VR  cUent  received 
Social  Security  benefits/SSI  payments; 
the  type  of  benefits/payments  received; 
the  monthly  benefit/payment  amount; 
information  relating  to  the  period  he/ 


she  was  entitled/eligible  to  benefits/ 
payments  and,  if  benefits/payments 
were  terminated  or  suspended,  the  basis 
for  termination/ suspension;  information 
relating  to  his/her  yearly  earnings  and 
employment;  information  relating  to  the 
period  he/she  received  VR  services  and 
the  nature  and  costs  of  those  services; 
and  information  required  to  determine  if 
and  when  he/she:  (1)  Performed  SGA  for 
a  continuous  period  of  at  least  9  months 
based  on  services  the  State  VRA  or 
alternate  participant  provided;' (2) 
medically  recovered  while  m  a  VR 
program  and  continued  to  receive  cash 
payments  under  section  225(b)  and/or 
1631(a)(6)  of  the  Social  Security  Act;  or 
(3)  refused,  without  good  cause,  to 
continue  or  to  cooperate  in  a  VR 
program  in  such  a  way  as  to  preclude 
his/her  successful  rehabilitation. 

AITTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Sections  222(d)  and  1615(d)  of  the 
Social  Security  Act. 

PURPOSE(S): 

Data  in  this  system  will  be.  used  to 
determine  if  a  State  VRA  or  alternate 
participant  can  be  reimbursed  for  the 
costs  of  VR  services  provided  to 
individuals  while  they  were  entitled/ 
eligible  to  Social  Security  benefits  or 
SSI  payments  based  on  disabiUty  or 
blindness.  Data  also  will  be  used  for 
program  evaluation  purposes  and  to 
determine  what  tjrpes  of  individuals  are 
being  successfully  rehabiUtated  so  that 
Social  Secxirity  beneficiaries/SSI 
recipients  with  similar  profiles  are 
targeted  for  rehabihtation.  In  some 
instances,  information  furnished  by  a 
VRA  or  alternate  participant  may  be 
used  as  a  lead  in  determining  if  an 
individual's  disabifity /blindness 
payments  should  continue. 


ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  disclosed  for 
routine  uses  as  indicated  below: 

1.  To  a  State  VRA  or  alternate 
participant  regarding  the  basis  for  SSA's 
decision  on  its  claim  for  reimbursement 
and  the  re^n(s)  costs  were  allowed  or 
denied. 

2.  To  the  Department  of  Justice  (DO J), 
to  a  court  or  other  tribunal,  or  to  another 
party  before  such  tribimal,  when 

(a)  SSA,  or  any  component  thereof;  or 

(b)  Any  SSA  employee  in  his/her 
official  capacity;  or 

(c)  Any  SSA  employee  in  his/her 
individual  capacity  where  DOJ  (or  SSA, 
where  it  is  authorized  to  do  so)  has 
agreed  to  represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  SSA  determines  that  the 


litigation  is  Ukely  to  affect  SSA  or  any 
of  its  components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  SSA  determines 
that  the  use  of  such  records  by  DOJ,  the 
court  or  other  tribunal,  or  the  other 
party  before  the  tribunal  is  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  in  each  case,  SSA 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

3.  To  a  congressional  office  in 
response  to  an  inquiry  from  that  office 
made  at  the  request  of  the  subject  of  the 
record. 

4.  Non-tax  return  information  which 
is  not  restricted  from  disclosure  by 
Federal  law  may  be  disclosed  to  the 
General  Services  Administration  and 
the  National  Archives  and  Records 
Administration  under  44  U.S.C.  2904 
and  2906,  as  amended  by  the  National 
Archives  and  Records  Administration 
Act  of  198*4,  for  their  use  in  conducting 
records  management  studies  with 
respect  to  their  duties  and 
responsibiUties. 

5.  Information  may  be  disclosed  to 
contractors  or  other  Federal  agencies,  as 
necessary,  for  the  purpose  of  assisting 
SSA  in  the  efficient  administration  of  its 
programs.  We  contemplate  disclosing 
information  imder  this  routine  use  only 
in  sitxiations  in  which  SSA  may  enter 
into  a  contractual  or  similar  agreement 
with  a  third  party  to  assist  in 
accomplishing  an  Agency  function 
relating  to  this  system  of  records. 

6.  To  the  Internal  Revenue  Service,  for 
the  purpose  of  auditing  SSA's 
compUance  with  safeguard  provisions  of 
the  Internal  Revenue  Code  of  1986,  as 
afnended. 

J[  7.  To  the  Rehabihtation  Services 
^rhvdministration  (RSA)  for  use  in  its 
program  studies  of,  and  development  of 
enhancements  for.  State  vocational 
rehabihtation  programs  to  which 
appUcants  or  beneficiaries  under  titles  II 
and/ or  XVI  of  the  Social  Security  Act 
may  be  referred.  Data  released  to  RSA 
will  not  include  any  personally 
identifying  information  (such  as  names 
or  SSNs). 


POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVINa,  ACCESSMQ,  RETAMNG,  AND 
OtSPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE:       I 

Records  will  be  stored  in  magnetic 
media  (e.g.,  computer  disc  packs)  and, 
on  a  temporary  basis,  in  paper  form. 

RETRIEVABILnY: 

Data  will  be  retrieved  fi^m  the  system 
by  the  SSN  of  the  individual  who 
received  VR  services  for  which  the  State 
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VRA  or  alternate  participant  filed  the 
reimbursement  claim. 

SAFEQUANDS  (ACCESS  COWmOLS): 

Saiisguards  for  automated  data  have 
been  estabUshed  in  accordance  with  the 
HHS  Information  Resources 
Management  Manual.  Part  6,  Automated 
Information  Systems  Sec\irity  Program 
Handbook.  Tbis  Includes  maintaining 
computer  disc  packs  or  other  magnetic 
files  with  personal  identifiers  in  secured 
storage  areas  accessible  only  to 
authorized  personnel.  SSA  employees 
having  access  to  the  computerized 
records  and  employees  of  any  contractor 
who  may  be  utilized  to  develop  and 
maintain  the  software  for  the  automated 
system  will  be  notified  of  criminal 
sanctions  for  unauthorized  disclosure  of 
information  about  individuals.  Also, 
contracts  with  third  parties,  if  any.  wiU 
contain  language  which  delineates  the 
conditions  under  which  contractors  will 
have  access  to  data  in  the  system  and 
what  safeguards  must  be  employed  to 
protect  the  data. 

Manually  maintained  data  will  be 
stored  in  either  lockable  file  cabinets 
within  locked  rooms  or  otherwise 
secured  areas.  Access  to  these  records 
will  be  restricted  to  those  employees 
who  require  them  to  perform  their 
assigned  duties. 

RETEKDON  AND  DISPOSAL: 

Computerized  records  and  manual 
data  (claim  applications,  keyed  claim 
forms,  etc.)  used  in  the  VR  claims 
reimbursement  process  wrill  be 
maintained  for  a  period  of  6  years,  3 
months,  after  the  close  of  the  fiscal  year 
in  which  final  adjudication  was  made. 
Means  of  disposal  will  be  appropriate  to 
the  storage  medium  (eg.,  erasure  of 
discs,  shredding  of  paper  records,  or 
transfer  to  another  system  of  records). 

SYSTEM  lUNAGER(S)  AND  ADDRESS: 

Assooate  Commissioner.  Office  of 
Ehsability,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235. 

NOT1FICATK>N  PflOCEOURE: 

An  individual  can  determine  if  this 
system  contains  data  about  him/her  by 
writing  to  the  system  manager  at  the 
address  shown  above  and  providing  his/ 
her  name,  address  and  SSN  (or  the  SSN 
under  which  the  reimbursement  claim 
was  filed).  (Furnishing  the  SSN  is 
voluntary.  However,  searching  for  the 
individual's  data  will  be  easier  and 
faster  if  it  is  furnished.) 

An  individual  requesting  notification 
of  data  in  person  need  not  furnish  any 
special  docimaents  of  identity. 
Docxmients  he/she  would  normaUy 


carry  on  his/her  person  would  be 
sufficient  (e.g..  credit  cards,  driver's 
license,  or  voter  registration  card).  An 
individual  requesting  notification  via 
telephone  must  furnish  as  a  minimum, 
his/her  name,  date  of  birth,  and  address 
in  order  to  establish  identity,  plus  any 
additional  information  which  may  be 
specified  in  this  section.  An  individual 
requesting  notification  via  mail  must 
furnish  a  notarized  or  certified 
statement  of  identity.  These  procedures 
are  in  accordance  with  HHS  Regulations 
45  CFR  part  5b. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures 
above.  Also,  a  requester  should 
reasonably  identify  and  specify  the 
information  be/she  is  attempting  to 
obtain.  These  procedures  are  in 
accordance  with  HHS  Regulations  45 
CFR  part  5b. 

CONTEST1NQ  RECORD  PROCEDURES: 

Same  as  notification  procedures 
above.  Also,  an  individual  contesting 
data  in  the  system  should  identify  the 
data,  specify  the  information  he/she  is 
contesting,  state  the  corrective  action 
sought,  and  the  reasons  for  the 
correction  with  supporting  justification 
showing  how  the  record  is  incomplete, 
untimely,  inaccurate,  or  irrelevant 
These  procedures  are  in  accordance 
with  HHS  Regulations  45  CFR  part  5b. 

RECORD  SOURCE  CATE00ME8: 

Data  in  this  system  will  be  derived  in 
part  from  other  SSA  systems  of  records 
(i.e..  Earnings  Recording  and  Self- 
Employment  Income  System  (09-60- 
0059),  Qaims  Folder  System  (09-60- 
0089),  Master  Beneficiary  Record  (09- 
60-0090).  and  Supplemental  Security 
Income  Record  (09-60-0103));  the 
reinibursement  apphcations  submitted 
by  ^tate  VRAs  or  alternate  participants; 
earnings  information  provided  by  the 
wage-eamer/beneficiary;  and 
investigations  conducted  by  SSA  and 
State  VRA  field  employees  which  relate 
to  a  VR  client's  post-VR  work  activity, 
participation  in  a  VR  program  after 
medical  recovery,  and/or  reason(s)  for 
failing  to  cooperate  in  a  VR  program. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISKMS 
or  THE  ACT: 

None. 
[FR  Doc  93-24943  Filed  10-8-93;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

BuTMiu  of  Land  ItenagamMil 
[NM-92(V-4191-04] 

Closur*  of  Public  Land  In  Socorro 
County,  New  Mexico. 

agency:  Btireau  of  Land  Management 

(BLM),  Interior. 

ACnON:  Notice  of  emergency  closure. 

SUMMARY:  Notice  is  hereby  given  that 
effective  Immediately,  the  following 
public  land  is  temporarily  closed  to  all 
pubhc  use  and  en^,  including 
appropriation  imder  the  public  land 
laws  and  mining  laws. 

T.  5  S.,  R.  6  R. 
Section  30.  lots  1  through  6,  NEV^, 

BViWVi.  NViSEV,. 
Section  31,  lots  1  through  11.  Ei.^NWVt. 
NE  V<^WV«.  NV1SEV4. 
T.  6  S.,  R.  5  E.. 
Section  l,  lots  1  through  4,  SViNVi,  Svi 

The  following  parties  are  exempt  from 
this  closure; 

1.  Bureau  of  Land  Management 
personnel  and  their  authorized 
representatives. 

2.  Any  law  enforcement  agency  in  the 
performance  of  their  duties. 

3.  All  mining  claim  holders. 

4.  ]oe  and  Jeanne  Mendibimi,  grazing 
permittees,  and  their  representatives. 

The  purpose  of  this  closure  is  to 
protect  the  public  health  and  safety.  The 
authority  for  this  closure  is  43  CFR 
8364.1 

DATES:  This  temporary  closure  is 
effective  October  1, 1993  and  will 
remain  in  effect  until  further  notice. 
FOR  FURTHER  »fFORMATION  CONTACT: 
Harlen  Smith,  Area  Manager.  Bureau  of 
Land  Management  Socorro  Resource 
Area.  198  Neel  Avenue,  N\V.,  Socorro, 
New  Mexico  87801  or  telephone  at  (505) 
835-0412. 

Dated:  October  4. 1993. 
Linda  S.C.  Rundell. 

District  Manager. 

[FR  Doc.  93-24990  Filed  10-8-93;  8:45  ami 
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PD-920-03-4140-02;  KN-28116] 

Notice  of  Revocation  of  the  island  Park 
Known  Geotherma!  Resource  Area; 
Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Known  Geothermal 

Resource  Area  Revocation. 

SUMMARY:  The  Island  Park  Known 
Geothermal  Resource  Area  (KGRA)  was 
defined  effective  April  1, 1975,  solely 
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OP.  the  basis  of  competitive  interest  as 
defined  in  43  CFR  3200.1(c).  No  hot 
springs  or  thermal  activity  of  any  kind 
are  knowm  to  occur  on  lands  wiUiin  the 
KGRA  and  there  is  no  evidence 
indicating  the  existence  of  a  geothermal 
resource  in  the  area.  Furthermore, 
Congress  has  effectively  prohibited 
geothermal  development  of  the  Island 
Park  KGRA  through  legislation 
prohibiting  the  leasing  of  lands  in  the 
Island  Park  Geothermal  Area  which 
includes  the  Island  Part  KGRA.  For  the 
above  reasons,  it  has  been  determined 
that  the  original  justification  for  the 
Island  Park  KGRA  no  longer  exists  and 
the  lands  should  be  declassified. 
EFFECTIVE  DATE:  March  5,  1993. 
FOR  FURTHER  INFORMATION  C0P4TACT: 
Robert  Mallis,  Bureau  of  Land 
Management,  Idaho  State  Office,  3380 
Americana  Terrace,  Boise,  Idaho  83706, 
(208)  384-3030. 

SUPPUEMENTARY  INFORMATION:  The  Island 
Park  Known  Geothermal  Resource  Area 
contains  the  following  described  lands: 

Boise  Meridian 

T.  11  N.,  R.  42  B. 

Soc.  15. 
T.  12  N..  R.  42  E. 

Sac.  3, 

Sec.  8.  EV1NEV4,  SWV«NEV4SV2 

Sec.  29,  30  and  31. 
T.  n  N.,  R.  43  N. 

Sees.  7, 17, 19,  23,  26,  28,  30,  31  and  34. 
T.  12  N.,  R  43  E. 

Sees.  2. 10,  22  and  27. 
T.  10N.,R44E. 

S«cs.  2, 5, 19,  20,  22.  24  and  33. 
T.  11  N.,  R  44  E. 

S«C8.  6,  7, 15, 19,  29,  31,  33  and  35. 
,    T.  12N.,  R44E 

Sec.  30. 
T.  10  N.,  R  45  E. 

Sees.  9. 10  and  16. 
T.  11  N.,  R.  45  E. 

Sees.  5,  8,  28,  29,  33  and  34. 
T.  12  N.,  R  45  E. 

Sec.  29. 

Containing  28,539  acres  in  Caribou  County. 

Detailed  information  regarding  this 
action,  a  description  of  lands  included 
in  the  Island  Park  Known  Geothermal 
Resource  Area,  and  a  diagram  showing 
its  boundaries  are  on  file  at  the  Idaho 
State  Office  of  the  BLM. 

Purusant  to  authority  contained  in  the 
Act  of  March  3, 1879,  (43  U.S.C.  31),  as 
supplemented  by  Reorganization  Plan 
No.  3  of  1950  (43  U.S.C.  1451,  note),  220 
Departmental  Manual  2,  and  Secretarial 
Orders  No.  3071  and  3087,  the  Island 
Park  Known  Geothermal  Resource  Area, 
serial  number  IDI-28116,  is  revoked 
effiBctive  March  5, 1993. 
Bil  R.  LaVelle. 

Depu  ty  State  Director  for  Mineral  Resources. 
[FR  Doc.  93-24862  Filed  10-8-93;  8:45  am] 
BILUNG  CODE  4310-CG-M 


[l[>-920-0>-4140-02;  IOt-28111] 

Notice  of  Revocation  of  the 
Yellowstone  Known  Geothermal 
Resource  Area;  Idaho 

AGENCY:  Biu^au  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Known  Geothermal 
Resource  Area  Revocation. 

SUMMARY:  The  Yellowstone  Knovra 
Geothermal  Resource  Area  (KGRA)  was 
defined  effective  December  24, 1970 
based  upon  its  proximity  to  the  active 
thermal  features  in  Yellowstone 
National  Park.  No  hot  springs  or  thermal 
activity  of  any  kind  are  knowm  to  occur 
in  the  region  immediately  west  of 
Yellowstone  Nationed  Park  and  there  is 
no  evidence  to  indicate  the  existence  of 
a  geotherpial  resource  within  the  KGRA. 
Furthermore,  Congress  has  effectively 
prohibited  geothermal  development  of 
lands  in  the  Yellowstone  KGRA  throilgh 
legislation  prohibiting  the  leasing  of 
lands  in  the  Island  Park  Geothermal 
Area  which  includes  the  Yellowstone 
KGRA.  For  the  above  reasons,  it  has 
been  determined  that  the  original 
justification  for  the  Yellowstone  KGRA 
no  longer  exists  and  the  lands  should  be 
declassified. 

EFFECTIVE  DATE:  April  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  MaUis,  Bureau  of  Land 
Management,  Idaho  State  Office,  3380 
Americana  Terrace,  Boise,  Idaho  83706, 
(208) 384-3030. 

SUPPLEMENTARY  INFORMATION:  The 

Yellowstone  Known  Geothermal 
Resource  Area  contains  the  following 
described  lands: 

Boise  Meridian 

T  12  N.,  R  45  E. 

Sees.  2,  3. 10, 11. 14. 15,  22,  23,  26,  27, 
34.  and  35. 
T.  13  N.,  R  45  E. 
Sees.  2.  3. 10. 11. 14, 15,  22,  23.  26.  27, 
34  and  35. 
T.  14  N.,  R.  45  E. 
Sec.  34. 
Containing  14,164  acres  in  Caribou  County. 

Detailed  information  regarding  this 
action,  a  description  of  lands  included 
in  the  Yellowstone  Rnown  Geothermal 
Resource  Area,  and  a  diagram  showing 
its  boundaries  are  on  file  at  the  Idaho 
State  Office  of  the  BLM. 

Pursuant  to  authority  contained  in  the 
Act  of  March  3, 1879,  (43  U.S.C.  31).  as 
supplemented  by  Reorganization  Plan 
No.  3  of  1950  (43  U.S.C.  1415,  note),  220 
Departmental  Manual  2,  and  Secretarial 
Orders  No.  3071  and  3087.  the 
Yellowstone  Known  Geothermal 
Resource  Area,  serial  ntimber  IDI- 


28111,  is  revoked  effective  April  1, 

1993. 

BiU  R.  UVeUe,  | 

Deputy  State  Director  for  Mineraf Resources. 
[FR  Doc  93-24863  Filed  10-8-93,  8:45  am] 

MLUNO  CODE  4310-OO-M 


INTERSTATE  COMMERCE 
COMMISSION 

Release  of  Wayt>ill  Data         ,' 

The  Commission  has  received  a 
requests  from  Gellman  Research 
Associates,  Inc.  for  permission  to  use 
certain  data  from  the  1992  ICC  Waybill 
Samples. 

A  copy  of  the  of  the  request  (WB573 — 
9/20/93)  may  be  obtained  from  the  ICC 
Office  of  Economics. 

The  waybill  sample  contains 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  this 
request,  they  should  file  their  objections 
(an  original  and  2  copies)  with  the 
Director  of  the  Commission's  Office  of 
Economics  within  14  calendar  days  of 
the  date  of  this  notice.  The  rules  for 
release  of  waybill  data  [Ex  Parte  385 
(Sub-No.  2)1  are  codified  at  49  CFR 
1244.8. 

Contact:  James  A.  Nash,  (202)  927- 
6196 

Sidney  L.  Strickland,  Jr.,         "X 
Secretmy.  ~^ 

[FR  Doc.  93-24964  Filed  10-«-93;  8:45  am] 

BILUNO  CODE  7035-01 -P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[Docket  No.  92-83] 

Nelson  Ramirez-Oonzaiez,  M.D.; 
Revocation  of  Registration 

On  August  31. 1992,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Nelson  M.  Ramirez- 
Gonzales,  M.D.  (Respondent),  seeking  to 
revoke  his  DEA  Certificate  of 
Registration.  AR1741746,  under  21 
U.S.C.  824(a)(5),  and  deny  any  pending 
applications  for  renewal  of  such         v 
registration  as  a  practitioner  under  21 
U.S.C.  823(f). 

Respondent  filed  a  request  for  a 
hearing  on  the  issues  raised  in  the  Order 
to  Show  Cause,  and  the  matter  was 
docketed  before  Administrative  Law 
Judge  Paul  A.  Tenney.  Following 
prehearing  procedures,  a  hearing  was 
held  on  March  24,  1993.  in  Tampa, 
Florida.  On  May  21, 1993.  Judge  Tenney 
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issued  his  findingn  of  fact  conclusions 
of  law,  and  recommended  ruling, 
recommending  that  the  Administrator 
revoke  Respondent's  OEA  Certificate  of 
Registration.  No  exceptions  were  filed, 
and  on  Jiuie  22, 1993,  the  administrative 
law  judge  transmitted  the  record  in  this 
proceeding  to  the  Administrator.  The 
Administrator  has  carefully  considered 
the  entire  record  In  this  matter  and, 
pursuant  to  21  CFR  1316.87,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth. 

The  administrative  law  judge  found 
that  during  the  summer  of  1988,  the 
United  States  Dep>artment  of  Health  and 
Human  Services  PHHS)  began 
investigating  complaints  from  Medicare 
recipients  in'^the  St.  Petersburg  and 
Tampa,  Florida  areas  concerning  a 
medical  equipment  company  that  sold 
transcutaneous  electronic  nerve 
stimulator  (TENS)  units  on  a  door-to- 
door  basis.  The  investigation  revealed 
that  sales  representatives  from  various 
medical  equipment  companies  went 
door-to-door,  and  represented  to  elderly 
residents  that  Medicare  had  sent  the 
salespersons  to  provide  a  pain  control 
device  for  patients,  specifically  the 
TENS  unit.  The  sales  representatives 
further  indicated  that  there  would  be  no 
cost  for  these  imlts.  However,  the 
company  later  billed  Medicare  for  these 
units. 

The  administrative  law  judge  found 
that  the  Resi>ondent  was  associated  with 
the  company  that  was  billing  for  these 
units,  and  was  one  of  the  physicians 
prescribing  TENS  units  for  these  elderly 
patients.  During  the  hearing  in  this 
matter,  the  Government  presented  the, 
testimony  of  the  DHHS  agent  assigned 
to  the  case.  The  agent  testified  that  he 
interviewed  the  Respondent  at  the 
letter's  home  in  November  1988,  and 
Respondent  informed  him  that  the  sales 
representatives  for  the  TENS  imits 
would  call  the  Responaent  idid  provide 
Respondent  wdth  information  ^to  the 
elderly  patients.  The  Responded  would 
then  make  an  appointment  writh  a 
patient,  conduct  a  home  visit,  ppTfarm 
a  physical  examination  in  the  patient's 
home,  and  then  prescribe  the  medical 
equipment. 

The  administrative  law  Judge  found 
that  the  Respondent  prescribed  the 
TENS  units  for  elderly  patients  without 
consulting  the  patients'  primary 
physicians.  He  further  found  that 
NIedicare  guidelines  require  a  thirty-day 
trial  period  to  be  institutedprior  to 
payment  for  a  TENS  unit.  The  physician 
is  to  sign  a  prescription  form  to  the 
effect  that  a  thirty-day  trial  period  has 
been  Instituted.  Respondent  however, 
only  saw  the  patients  for  one  visit  and 


did  not  routinely  schedule  any  follow- 
up  visits  with  the  patients.  The  DHHS 
agent  testified  that  there  was  no  follow- 
up  visit  of  the  patients  in  over  98 
percent  of  the  Respondent's  medical 
files.  In  spite  of  Respondent's  lack  of 
familiari^  with  the  patients  and  their 
medical  history.  Respondent  gave  the 
patients  vitamin  shots  and  also 

Prescribed  other  medications,  including 
eart  medications. 

The  DHHS  agent  further  testified  that 
there  was  no  legitimate  medical 
necessity  for  the  TENS  units  that  the 
Respondent  prescribed.  Many  of  the 
patients  were  imfamiliar  with  the  use  of 
the  TENS  units,  and  several  turned  the 
units  in  to  DHHS. 

The  administrative  law  judge  found 
that  although  there  was  no  evidence  that 
Respondent  was  paid  any  "kickbacks" 
by  the  sales  representatives  in  retiim  for 
selling  the  TENS  units,  he  found  that 
Respondent  did  bill  Medicare  for  his 
services  which  included  a  history  and 
physical  examination,  an 
electrocardiogram  (EKG),  and  a  Holter 
monitor  examination  of  the  heart.  The 
bill  to  Medicare  for  each  patient  totalled 
$550.0a 

The  administrative  lawjudge  found 
that  on  November  9, 199d/ii  the  United 
States  Court  for  the  Middle  District  of 
Florida,  the  Respondent  was  convicted 
on  nine  felony  counts:  specifically, 
conspiracy  to  defraud  the  United  States, 
mail  fraud,  submitting  false  claims,  and 
submitting  false  statements  to  the 
United  States.  The  Respondent  was 
subsequently  sentenced  to  serve  37 
months  in  prison,  and  to  make 
restitution  in  the  amount  of 
$135,697.00.  The  United  States  Court  of 
Appeals  for  the  Eleventh  Circuit 
affirmed  the  conviction  of  the 
Respondent  on  February  24, 1993. 

As  as  result  of  Respondent's 
conviction,  on  August  9, 1991.  the 
Director  of  Health  Care  Administrative 
Sanctions,  Office  of  the  Inspector 
General,  United  States  Department  of 
Health  and  Human  Services,  excluded 
the  Respondent  from  participation  in 
Medicare  and  any  State  health  program 
of  the  Social  Security  Act,  for  a  period 
of  seven  years  pursuant  to  42  U.S.C 
1320a-7(a). 

The  Administrator  may  revoke  or 
suspend  a  DEA  Certificate  of 
Registration  under  21  U.S.C  824(a), 
upon  a  finding  that  the  registrant: 

(1)  Has  materially  felsified  any  application 
filed  pursuant  to  or  required  by  this 
subchapter  or  subchapter  II  of  this  chapter, 

(2)  Has  been  convicted  of  a  felony  under 
this  subchapter  or  subchapter  0  of  this 
chapter  or  any  other  law  of  the  United  States, 
or  of  any  State  relating  to  any  substance 


defined  In  tliis  subchapter  as  a  controlled 

substance: 

(3)  Has  had  his  State  license  or  registratlan 
suaapnded,  revoked,  or  denied  by  competent 
statKauthority  and  is  no  longer  authorized  by 
state  law  to  engage  in  the  manufacturing, 
distritnition,  or  dispensing  of  controlled 
substances  or  has  had  the  suspension, 
revocation,  or  denial  of  registration 
recammended  by  competent  state  authority, 

(4)  Has  committed  such  acts  as  would 
render  his  registration  under  section  823  of 
this  title  inconsistent  with  the  public  interest 
as  determined  under  such  section: 

(5)  Has  been  excluded  (or  directed  to  be 
excluded)  frtim  participation  in  a  program 
pursuant  to  S  1320a-7(a)  of  title  42. 

In  this  case,  subsection  (5)  provides 
the  sole  basis  for  the  suspension  of 
revocation  of  the  Respondent's 
registration.  Respondent  has  been 
excluded  from  participation  in  Medicare 
and  any  State  health  programs  for  a 
period  of  seven  years.  There  are  no 
allegations  by  the  Drug  Enforcement 
Administratian  that  the  Respondent's 
exclusion  fiY>m  participation  in  such 
programs  was  a  resuh  of  any  misuse  of 
controlled  substances. 

Section  824(a)(5)  codifies  an 
amendment  to  the  Controlled 
Substances  Act  in  1987,  adding  the 
exclusion  from  Medicare  as  one  of  the 
bases  for  denial,  revocation,  or 
suspension  of  a  registration  to 
manufacture,  distribute  or  dispense  a 
controlled  substance.  See  SJL  No.  100- 
109, 100th  Cong.  1st  Sess.,  reprinted  in 
1987;  U.S.CC.A.N.  680,  682.  Further, 
the  Drug  Enforcement  Administration 
has  previously  held  that  misconduct 
which  does  not  involve  controlled 
substances  may  constitute  grounds  for 
the  revocation  of  a  DEA  Certificate  of 
Registration.  See  Gilbert  L  Fmnklin. 
D.D.S..  57  FR  3441  (1992). 

The  Administrator  has  carafuUy 
reviewed  the  entire  record  and  adopts 
the  opinion  and  recommended  decision 
of  the  administrative  law  Judge.  The 
administrative  law  judge  found  the 
evidence  persuasive  that  the  fi^ud 
perpetrated  by  the  Respondent  casts 
doubt  upon  his  integrity,  and  as  such 
supports  an  action  against  his 
registration.  The  administrative  law 
judge  also  foimd  that  the  Respondent's 
medical  practice  consisted  largely  of 
fraud  against  the  Medicare  program,  for 
purely  pecuniary  gain.  The 
Administrator  determines  that,  based  on 
the  evidence  in  the  record,  the 
Respondent's  DEA  Certificate  of 
Registration  must  be  revoked. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  use.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registraticm.  AR1741746, 
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previoushy  issued  to  Nelson  Ramirez- 
Gonzalez.  M.D..  be,  and  it  h€nf©by  Is, 
revoked.  It  is  further  ordered  that  any 
pending  applications  for  reneival  of  said 
registration  be,  and  they  hereby  are, 
denied.  This  order  is  enective 
November  12, 1993. 

Dated:  October  4, 1993. 
Robett  C  Bonner. 
Adaiiuttrator  of  Drug  BnforcemeaL 
[FR  Doc  93-24951  Piled  10-»-e3;  8:45  am) 
oauNO  coot  44i«-e»-M 


DEPARTMENT  OF  LABOR 

Employmwit  and  Training 
Administration 

[TA-W-28,697] 

AgricoChamtMl  Co^  Mulbafry.  FL; 
NagaHva  Dalai  mlnallun  on 
RaconaidaraHon 

On  August  30, 1993.  the  Dapcrtmeni 
issued  an  Affirmative  DetermhMtioD 
Regarding  Appllcatiaa  for 
ReconsideratiaD  for  woriiers  and  former 
workers  of  the  subject  firm.  The  notice 
was  published  in  the  Fadaral  Kaglatsr 
on  September  10. 1993  (Sft  FR  47762). 

A  company  official  subnitted  an 
additional  Ust  of  customara  and  daima 
that  the  fonner  Soviet  Unkm  (PSU)  ia 
dumping  phoaphata  fertillzera  into  the 
U.S..,  especiaUy  mono-ammontvim 
phosphate  (MAP). 

The  Department's  denial  was  based 
on  the  fact  that  the  Increased  Import 
criterion  aiul  fiie  "contri^ited 
importantly"  test  of  the  Group 
\     Eligibility  Requiiemmta  of  tha  Trade 
Act  were  not  met  MS.  Impoorta  of 
phosphoric  add,  concentrated  super- 
phosphates and  di-ammonlttm 
phosphate  (DAP)  were  negligible 
relative  to  U.S.  production  in  the 
relevant  time  periods. 

The  "contributed  importantly"  test  is 
generally  demonstrateo  trough  a 
survey  erf  the  workers'  firm's  customers. 
The  Department's  survey  showed  that 
the  preponderance  of  respondents  did 
not  import  in  the  relevant  time  periods. 

Investigation  findings  rfiow  that  the 
major  product  being  produced  at 
Mulberry  is  phospi^te  rock.  Sales  and 
production  of  phosphate  rock  increased, 
in  quantity,  at  Mulberry  in  1992 
compared  to  1991.  The  major  portion  of 
the  phosphate  rock  is  shipped  io  other 
corporate  plants  in  Louisiana  for  the 
production  of  MAP  and  DAP.  The 
remaining  phosphate  rode  is  either 
exported  or  used  internally  at  Mulberry 
for  the  production  of  granular  triple 
super-phoephate  (GTSP)  and 
phosphoric  add.  Sales  and  production 


of  GTSP  at  Mulberry  increased  in  1992 
compared  to  1991. 

The  fiiKtings  show  several  very  minor 
products  being  produced  at  Mulberry, 
most  of  which  are  intermediate 
products — used  internally  at  M\ilberry 
In  the  manufacture  of  other  products. 
Sulphuric  add  and  phosphoric  add  are 
used  internally  at  Mulbmry  to  produce 
other  products.  Also,  technical  grades  of 
DAP  and  MAP  called  TDAP  and  TMAP, 
respectively,  are  produced  at  Mulberry 
but  for  special  customers  in  the  market 
Sales  and  production  of  TDAP  and 
TMAP  remained  constant  in  1992 
compared  to  1991.  Total  prodxKition  of 
TDAP  and  TMAP  at  Mulbeny 
accounted  for  less  than  oi>e-half  of  one 
percent  of  the  total  production  at 
Mulberry.  W(»ken  ara  wA  separately 
identifiable  by  product 

On  reconsideration  the  Department 
found  that  the  list  of  customers 
submitted  for  survey  were  accounts  only 
for  DAP,  a  produd  not  produced  at 
Mulbeny.  Also,  the  accounts  were  very 
small. 

Other  findings  show  a  significant 
portion  of  Agrico's  phoq>liate  rock 
going  to  the  mxfcai  marical  in  tha 
relevant  timepariod.  hkdostnr  experts 
state  ^lat  the  rarmer  Sovlat  IMon.  once 
the  largest  brtiUxv  ua«r  in  the  wcvkl. 
has  cut  consumption  by  two-thirds 
since  the  fall  of  communism.  liulttstry 
experts  state  that  reformers  ih^ussia 
have  left  farmen  on  their  own. 
According  to  industry  spokesmen,  in 
order  to  obtain  hard  currency.  Russia's 
production  of  fertilizer  has  gone  to  other 
markets  overseas  formerly  marketed  by 
U.S.  firms.  Neither  the  loss  of  export 
markets  or  price  would  provide  a  basis 
for  a'woiker  group  certification. 

Cnnrhiskwi 

After  reconsideration,  I  affirm  the 
original  notice  of  negative 
determination  of  eligibility  to  apply  for 
adjustment  assistance  for  workers  and 
former  workers  of  the  Agrico  Chemical 
Company.  Mulberry.  Florida. 

Signed  at  Washington.  DC,  this  day  of 
September  30. 1993. 

Stephn  A.  Wandnn. 

Deputy  Director.  Office  ofLegisIatioa  & 
Actuarial  Service,  Unemployment  btsaiaace 
Service. 

[FR  Dcxx  93-24949  Filed  10-«-93;  8:45  am) 
snjJNC  cooc  4si»-ao-M 


[TA-W-28,5711 

G  &  L  MacMna  South  Parte,  MMna; 
Afrirmativa  DatefmllwMon  Ragardtng 
Application  for  Raeonaidaration 

On  September  20. 1993,  the  company 
requested  administrative 


reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  at  the  subject 
firm.  The  Department's  Negative 
Determination  waa  Issued  on  August  12. 
1993  and  published  in  the  Federal 
Register  ijn  August  27. 1993  (58  FR 
45357). 

The  company  stated  that  one  of  its 
major  customers  moved  to  Texas  and  is 
doing  business  across  the  border. 

Coochision 

After  careful  review  of  the 
application,  I  condude  that  the  claim  Is 
of  sufficient  weight  to  jtistify 
reomsideration  of  the  Department  of 
Labor's  prior  dedsioiL  The  application 
is,  therefore,  granted. 

Sisned  at  Wuhinglon.  DC.  this  day  of 
October  1. 1993. 

Sliphn  A.  Wandnar. 
lasputyDuector.  Office  ofLepaktioa  tr 
Actuarial  ServiceM.  VoHmployment  Insuraace 
Service. 

Pnt  Doc  93-24947  Flbd  10-«-93;  a:45  am) 


[TA-w^aMtq 

Plctawaat  Frozan  Fooda,  Fairmont, 
Wnnaaota;  Naytttva  Datannlnatlon 
Ragardbig  Application  fof 
Raconaidaraltofi 

By  applications  dated  from  August  22. 
1993  through  September  17, 1993,  the 
workers  reqtweted  administrative 
reconsider^ion  of  the  subjed  petition 
for  trade  adjustment  assistance  (TAAX 
The  denial  notice  was  signed  on  July  30, 
1993  and  was  pubhshed  in  the  Fedoral 
Register  on  August  17, 1993  (58  FR 
43656). 

Purstiant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  imder 
the  following  drcumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
detmmination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
dedsion. 

The  workers  submitted  a  copy  of  the 
Secxirities  Exchange  Commission's  10-K 
rejHjrt  and  state,  among  other  things, 
that  machinery  used  in  the  processing 
plant  is  being  shipped  overseas. 

InvestigaticHi  findings  riiow  that  the 
Fa^mont  workers  process  and  package 
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frozen  vegetables.  The  shipment  of 
machinery  overseas  would  not  form  a 
basis  for  a  worker  group  certification. 
Only  increased  imports  of  the  articles 
produced  {frozen  packaged  foods)  that 
contributed  importantly  to  declines  in 
sales  or  production  and  employment 
would  form  a  basis  for  a  certification. 

The  Department's  denial  was  based 
on  the  fact  that  the  decreased  sales  or 
production  and  increased  import 
criteria  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  of  1974 
were  not  met.  Sales  and  production  of 
frozen  vegetables  at  Pictsweefs 
Fairmont  plant  increased  in  1992 
compared  to  1991  and  in  the  first 
quarter  of  1993  compared  to  the  same 
quarter  in  1992.  Ag^egate  U.S.  imports 
of  frozen  com,  peas,  carrots,  celery  and 
potatoes  were  negligible  during  the 
relevant  periods. 

Company  officials  indicated  that 
worker  separations  occurred  because  the 
parent  company  of  Pictsweet  made  a 
decision  to  obtain  its  frozen  vegetables 
from  a  domestic  vegetable  packer  with 
processing  plants  in  the  Pacific 
Northwest  rather  than  from  Fairmont. 
The  principle  reason  for  this  decision  is 
the  unrehable  supply  of  raw  materials 
which  is  reinforced  by  recent  weather 
difficulties. 

Conclusion 

After  review  of  the  application  and  X 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  day  of 
September  30. 1993. 
Stephen  A.  Wandner, 
Deputy  Director,  dtffice  of  legislation  Br 
Actuarial  Service.  Unemployment  Insurance 
Service 
(FR  Doc.  93-24948  Filed  lO-a-93;  8:45  am] 

BtLUNG  CODE  45tO-3(HII 


Federal-State  Unemployment 
Compensation  Program: 
Unemployment  Insurance  Program 
Letters  Interpreting  Federal 
Unempicyment  Insurance  Law 

The  Employment  and  Training 
Administration  interprets  Federal  law 
requirements  pertaining  to 
unemployment  compensation  as  part  of 
the  fulfillment  of  its  role  in  the 
administration  of  the  Federal-State 
unemployment  compensation  program. 
These  interpretations  are  issued  in 
Unemployment  Insurance  Program 
Letters  (UIPLs)  to  the  State  Employment 


Security  Agencies  (SESAs).  The  UIPLs 
described  below  are  pubUshed  in  the 
Federal  Register  in  order  to  inform  the 
pubUc. 

Unemployment  Insurance  Program 
Letter  No.  36-93 

This  UIPL  advises  SESAs  that  training 
under  Title  III  of  the  Job  Traming 
Partnership  Act  is  "approved  training" 
under  section  3304(a)(8)  of  the  Federal 
Unemployment  Tax  Act  (FUTA). 

Unemplojrment  Insurance  Program 
Letter  No.  43-93 

This  UIPL  advises  SESAs  of  the 
Department  of  Labor's^position 
concerning  the  optional  "between  and 
within  terras"  denial  provisions  of 
Section  3304(a)(6)(A),  FUTA. 

Unemployment  Insurance  Program 
Letter  No.  44-93 

This  UIPL  advises  SESAs  of  the 
Department  of  Labor's  position 
regarding  State  options  concerning  (1) 
establishing  collective  liability  for 
reimbiusing  employers  and  (2) 
preventing  loss  of  interest  and 
recovermg  interest  lost  to  State 
unemployment  funds  due  to  the 
reimbursement  method  under  sections 
3304(a)(6)(B)  and  3309(a)(2),  FUTA. 
Doug  Ross, 
^  Assistant  Secretary  of  Labor. 

Classification:  UI. 
Correspondence  symt)ol:  TEURL. 

Date:  August  6. 1993. 

Directive:  Unemployment  Insurance  Program 

Letter  No.  36-93 
To:  All  State  Emplo>Tnent  Security  Agencies 
From:  Barbara  Ann  Farmer.  Administrator  for 

Regional  Management 
Subject:  Training  Under  the  Job  Training 

Partnership  Act  as  "Approved  Training" 

For  Unemployment  Compensation 

Purposes 
Rescissions:  None. 
Expiration  date:  August  31. 1994. 

1.  Purpose.  To  inform  State  Employment 
Security  Agencies  (SESAs)  that  certain 
individuals  participating  in  training  under 
the  Job  Training  Partnership  Act  (JTPA)  are 
considered  to  be  in  approved  training  under 
Section  3304(a)(8).  Federal  Unemployment 
Tax  Act  (FUTA). 

2.  References.  Section  314(f).  JTPA,  as 
amended  by  Section  301  of  P.L.  102-367 
(The  Job  Training  Reform  Amendments  of 
1992),  and  Section  3304(a)(8),  FUTA. 

3.  Background.  Section  3304(a)(8).  FUTA. 
requires,  as  a  condition  for  employers  in  a 
State  to  receive  normal  credit  against  the 
Federal  tax.  that  a  State's  unemployment 
compensation  (UC)  law  provide  that: 
compensation  shall  not  be  denied  to  an 
individual  for  any  week  l)ecause  he  is  in 
training  with  the  approval  of  the  State  agency 
(or  because  of  the  application,  to  any  such 
week  in  training,  of  State  law  provisions 


relating  to  availabiUty  for  work,  active  search 
for  work,  or  refusal  to  accept  work)  •  *  *. 
Title  ID,  JTPA,  contains  certain  employment 
and  training  provisions  specifically  related  to 
dislocated  workers.  In  its  original  enactment 
\ (Public  Law  (P.  L)  97-300),  JTPA  included 
~^  provision  which  the  Department  of  Labor 
(Department)  interpreted  as  requiring  that 
acceptance  of  training  under  Title  ni,  JTPA, 
Was  to  he  considered  approved  training 
under  Section  3304(a)(8),  FUTA.  The 
reauthorization  of  JTPA  (Pub.  L  99-496)  did 
not  include  a  similar  provision;  however, 
Department  regulations  at  20  CFR  631.4 
(1992)  imposed  such  a  requirement.  The 
recently  enacted  Public  Law  102-367,  the  Job 
Training  Reform  Amendment  of  1992.  again 
included  such  a  provision  related  to 
approved  training.  Specifically,  section 
301(2)  of  Public  Law  102-367  added  new 
section  314(f)(2)  to  fTPA.  This  section 
provides: 

An  eligible  dislocated  worker  participating 
in  training  (except  for  on-the-job  training) 
under  this  title  (i.e..  Title  nU  shall  be  deemed 
to  be  in  training  with  the  approval  of  the 
State  agency  for  purposes  of  section 
3304(a)(8)  of  the  Internal  Revenue  Code  of 
1986  [i.e..  Section  3304(a)(8),  FUTA). 
This  provision  is  implemented  in  regulations 
at  20  CFR  631.4  (57  FR  62004,  62063). 

4.  Discussion.  Section  3304(a)(8).  FUTA, 
requires  a  State  to  allow  an  individual  in  an 
approved  training  course  to  receive  UC  and 
to  prohibit  denial  based  on  State  law 
provisions  relating  to  availability  for  work, 
active  search  for  work,  or  refusal  of  work. 
Ordinarily,  each  State  Is  free  to  determine 
whether  training  Is  appropriate  for  a 
claimant,  to  establish  the  criteria  for  approval 
of  a  training  course,  and  to  adopt  safeguards 
to  assxire  that  the  claimant  is  actually 
attending  approved  training.  Section 
314(0(2),  JTPA,  howe\'er,  preempts  State 
agency  discretion  to  approve  training  in  one 
area.  A  State  must  consider  training  under 
Titie  in  of  JTPA  to  be  "approved"  training 
within  the  meaning  of  section  3304(a)(8), 
FUTA. 

This  amendment  to  JTPA  applies  only  to 
those  individuals  actually  participating  in 
training  under  Title  IH,  JTPA.  It  does  not 
apply  to  individuals  who  are  merely 
enrolled,  accepted  in,  or  planning  to  attend 
such  training.  Nor.  by  its  terms,  does  it  apply 
to  on-the-job  training.  States  do,  however, 
have  the  option  of  considering  whether 
individuals  participating  in  training  under 
other  titles  of  JTPA  are  in  "approved" 
training. 

Section  3304(a)(8).  FUTA.  prohibits  the 
denial  of  compensation  to  a  trainee  in  an 
approved  training  course  based  on  State  law 
requirements  relating  to  availability  for  work, 
active  search  for  work,  or  refusal  of  work. 
However,  an  individual  participating  in 
training  under  Titie  III.  JTPA,  who  does  not 
meet  other  State  UC  eligibility  requirements 
is  not  entitled  to  UC.  For  example,  Titie  III. 
JTPA.  permits  individuals  who  have 
exhausted  their  comp)ensation  to  participate 
in  training  programs.  These  individuals 
remain  ineligible  for  UC  because  of  State  law 
regarding  exhaustion  of  compensation, 
despite  participation  In  training  under  Title 
III,  JTPA.  Individuals  must  satisfy  all  other 


basic  State  law  requirements  for  eligibility, 
such  as  establishing  sufficient  qualitylng 
wages  or  showing  good  cause  fijr  voluntarily 
letring  employment.  These  requireaiBnts  are 
not  waived  by  any  provision  of  JTPA  or 
FUTA. 

5.  Effective  Date.  Under  section  701  Ca)  of 
Public  Law  102-367,  the  amendments  made 
by  such  act  "shall  take  effsct  on  July  1, 1993" 
except  as  otherwise  pnn-ided.  Since  no  other 
provision  designates  an  efiisctive  date  for 
section  314(f).  it  is  effective  July  1. 1993. 

6.  Action  Required  States  should  review 
thetr  laws  to  assure  that  individuals 
participating  in  training  (except  for  on-the- 
job  training)  under  Title  ID,  JTPA,  are  in 
"approved"  training  under  State  laws. 

7.  Inquiries.  Direct  inquiries  to  the 
appropriate  Regional  Office. 
Qassiflcation;  UI. 
Coirespondence  symbol:  TBURL. 

Date:  September  13, 1993. 
DirectJVB:  Unemployment  Insurance  Program 

Letter  No.  43-93 
To:  All  State  Employment  Security  Agencies 
From:  Barbara  Ann  Farmer,  Administrator  tax 

Regional  Management 
Subject:  Optional  Between  and  Within  Temu 
Denial  Provisions  of  Section 
3304(a)(6)(A)  of  the  Federal 
Unemployment  Tax  Act 
Rescissions:  None. 
Expiration  date:  September  30, 1994. 

1.  Purf>ose.  To  advise  State  employment 
security  agencies  of  the  Department  of 
Labor's  ("Depaitment'T  new  position 
concerning  the  application  of  the  optional 
between  and  within  terms  denial  provisions. 

2.  References.  Section  3304(a)(6)(A)  of  the 
Federal  Unemployment  Tax  Act  (FUTA), 
UIPL  No.  18-78,  dated  March  6, 1978;  UIPL 
No.  4-83,  dated  November  15. 1982,  UIPL 
No.  41-63,  dated  September  13, 1983;  UIPL 
No.  30-^5,  dated  July  12, 1985.  (50  FR  48274, 
48280);  UIPL  No.  11-86.  dated  January  31, 
1986;  UIPL  No.  15-92.  dated  January  27, 
1992.  (57  FR  7795,  7796);  the  Draft  Language 
and  Commentary  to  Implement  the 
Unemployment  Compensation  Amendments 
ofJ976-PZ.  94-566  ["1976  Draft  Language"); 
and  Supplements  1  through  5  to  the  1976 
Draft  Language. 

3.  Bad^und.  Section  3304(a)(6)(A), 
FUTA,  requires  each  State  to  pay 
unemployment  compensation  (UQ  based  on 
services  performed  for  certain  governmental 
entities  and  nonprofit  organisations.  UC  is  to 
be  paid  based  on  these  services  "on  the  same 
terms,  and  subject  to  the  same  conditions  as 
compensation  payable  on  the  basis  of  other 
service"  covered  by  the  State  law.  This  is 
commonly  referred  to  as  the  "equal 
treitment"  requirement  Exceptions  to  the 
equal  treatment  requirement  are  found  in  six 
distinct  clauses  of  section  3304(a)(6)(A), 
FUTA.  These  provisions  are  ccmmonly 
ref^trcd  to  as  the  "be^A'cen  and  within  terms 
deaial"  provisions. 

Some  of  the  between  and  within  terms 
denial  provisions  are  required  as  a  condition 
of  certification  of  State  law  by  the  Secretary 
of  Labor.  Others  are  optional.  The  fbUowing 
describes  which  provisions  are  required  and 
which  are  optional: 


Required:  Denial  be^rt'een  and  within  terms 
based  on  services  performed  in  an 
Instructional,  research  or  principal 
administrative  (i.e.,  a  "professional 'T 
capacity  for  either  an  ed\icational  institution 
or  an  educational  service  agency  (ESA). 
lOauses  (i),  (iii)  and  (Iv)  of  Section 
3304(a)(6)(A).  FUTA.)  , 

Optional:  ' 

(1)  Denial  between  and  within  terms  based 
on  services  performed  in  other  than  an 
instructional,  research  or  principal 
administrative  (i.e.,  a  "nonprofessional") 
capacity  for  either  an  educational  institution 
or  an  ESA.  (Clause  (ii);  clauses  (iii)  and  (iv) 
which  are  made  optional  for  nonprofessional 
services  by  clause  (vi),  all  of  section 
3304(aX6)(A),  FUTA.) 

(2)  Dienial  between  and  within  terms  based 
on  services  performed  in  either  a  professional 
or  nonprofessional  capacity  when  the 
services  are  provided  to  or  on  behalf  of  an 
educational  institution.  (Qause  (v)  of  section 
3304(a)(6)(A),  FUTA.) 

In  the  past,  the  Department  had  taken  the 
position  that,  if  an  optional  denial  clause  is 
enacted  by  a  State,  it  must  be  applied  equally 
to  all  services  described  in  that  clause.  UIPL 
No.  15-92,  the  Department's  most  recent 
issuance  on  the  optional  clauses,  provided 
that  a  State  may  not  apply  the  optional  denial 
to  some  nonprofessional  services  while 
excluding  otner  nonprofessional  services. 
UIPL  No.  15-92  also  restated  the 
Department's  position  that  "if  State  law 
contained  a  provision  implementing  clause 
(v),  it  Vas  required  to  apply  equally  to  all 
service^oscribed  in  Section  3304(a)(6KA) 
(i)-(iv)."  (Emphasis  in  original.) 

The  Department  has  reconsidered  its 
position  and  concluded  that,  if  a  State  so 
chooses,  an  optional  denial  clause  need  not 
be  applied  to  all  services  described  in  that 
clause.  In  addition,  the  Department  has 
concluded  that  States  have  other  options 
concerning  the  implementation  of  the 
optional  clauses.  This  UIPL  is  issued  to 
provide  the  Department's  new  position  to  the 
States.  Any  previous  Departmental  position 
conflicting  with  this  new  position  is 
superseded. 

3.  DiscussJoiu  As  noted  above,  the  between 
and  within  terms  denial  provisions  are 
exceptions  to  the  equal  treatment 
requirement  of  section  3304(a)(6)(A),  FUTA. 
The  equal  treatment  requirement  only 
describes  the  relationship  of  the  services 
required  to  be  covered  by  section 
3304(a)(6)(A),  FUTA,  to  other  services 
covered  by  State  law.  It  does  not  address  how 
exceptions  to  its  requirements  are  to  be 
applied.  Tberefiare,  the  equal  treatment 
requirement  is  not  relevant  to  this  matter. 

Those  clauses  of  section  3304(a)(6)(A), 
FUTA,  which  provide  for  the  optional 
application  of  the  between  and  within  terms 
denial  all  provide  that  UC  "may  be  denied." 
It  is  clear  that  the  denial  contained  in  these 
clauses  is  discretionary.  No  optional  clause 
explicitly  requires  that  all  provisions  of  the 
clause  be  applied. 

Social  legislation  such  as  the  FUTA  is  to 
be  construed  broadly  with  respect  to 
coverage  and  benefits.  Exceptions  to  its 
statutory  remedies  are  to  be  narrowly 
construed.  (See  United  States  v.  Silk,  331 


U.S.  704.  712  (1947).)  Accordingly,  since  the 
denial  provisions  are  exceptions  to  the  broad 
coverage  provisions  of  section  3304(A)(6)(A), 
they  are  ^ven  a  narrow  reading  The 
narrower  reading  in  this  case  dictates  that  the 
application  of  an  optional  clause  may  be 
lijnlted  as  to  scope  and/or  time  by  a  State. 

Such  a  reading,  which  permits  a  State  to 
differentiate  among  services,  or  to  otherwise 
limit  application  of  a  clause,  could  also  result 
in  extending  coverage  to  the  broadest  number 
of  unemployed  persons,  thereby 
accomplishing  tne  basic  pinpose  of  the 
coverage  requirements  of  section 
3304(a)(6)(A),  FUTA.  That  is  because  States 
could  choose  to  not  apply  the  optional 
provisions  to  those  services  performed  by 
classes  of  workers  more  deeply  affected  by 
unemployment 

This  discussion  also  Indicates  that  an 
optional  denial  clause  is  not  to  be  treated  as 
an  absolute  which  the  States  must  Implement 
in  iU  entirety,  but  instead  as  a  ceiling  beyond 
which  a  State  may  not  go  without  violating 
the  equal  treatment  requirement  of  section 
3304(aK6)(A),  FITTA;  a  lesser  application  is 
possible.  This  approach  has  ptreviously  been 
followed  by  the  Dep>artment  where  a 
"reasonable  assurance"  was  required  if  a 
State  implemented  an  optional  clause.  As 
was  also  noted  in  UIPL  Na  15-92,- 

States  do  have  the  option  of  adopting  a 
more  restrictive  test  than  the  "reasonable 
assurance"  test  for  nonprofessional  services. 
For  example,  insteed  of  requiring  the 
reasonable  assurance  requirement  as 
specified  under  clause  (ii),  the  State  law  may 
include  a  provision  requiring  a  contract  to 
return  to  work  in  the  next  year  or  term. 

Applying  this  concept  to  the  optional 
deniaJ  clauses.  States  are  henceforth  granted 
discretion  to  apply  any  oprtional  clause  to 
some  or  all  of  the  classes  of  services 
described  in  that  clause.  The  term  "classes  of 
services"  pertains  to  swvices  performed  as, 
for  example,  a  custodian,  cafeteria  worker, 
bus  driver,  clerical  worker  or  other 
nonprofessional  class.  Similarly,  States  may 
also  limit  the  time  p)eriod  to  which  the 
optional  clauses  apply. 

Once  a  State  elects  to  limit  the  application 
of  a  clause,  the  limitation  must  be  uniformly 
applied  throughout  the  State.  A  State  may 
not  for  example,  treat  services  performed  for— 
one  school  district  differently  than  services 
performed  in  another  school  district  or  treat 
services  performed  in  a  nonprofit  educational 
institution  differently  from  services 
performed  in  a  public  educational 
instituUoiL  This  is  because  the  denial  clauses 
refer  explicitly  to  "services"  and  certain 
periods  of  time,  thereby  providing  a  basis  for 
providing  the  States  the  option  to  limit  the 
provisions  of  an  optional  denial  clause  to 
particular  classes  of  ser^ces  or  periods  of 
time.  There  is  no  similar  reference  in  the 
sla^Jte  to  schools,  school  districts  or  other 
geographical  and  political  subdivisions  and, 
therefore,  no  basis  for  allowing  disparate 
treatment  of  such  geographical  or  politick 
subdivisions. 

4.  Interpretation  and  Application.  The 
clauses  of  Section  3304(a)(6)(A),  FUTA, 
relating  to  the  optional  applicaUon  of  the 
between  and  within  terms  denials  to 
"nonprofessional"  services  are  interpreted  as 
follows: 
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An  optional  clause  represents  an  exception 
to  the  equal  treatment  requirement  beyond 
which  a  State  may  not  go.  However,  States 
may  limit  the  application  of  the  clause  in  the 
following  situations,  provided  the  limitation 
is  applied  uniformly  throughout  the  State: 

(1)  Clause  (ii)(I)  may  be  applied  to  some  or 
all  of  the  classes  of  services  described  in  that 
clause  The  term  "clauses  of  services" 
pertains  to  services  performed  as,  for 
example,  a  custodian,  cafeteria  worker,  bus 
driver,  clerical  worker  or  other 
nonprofessional  class. 

(2)  A  more  restrictive  test  than  the 
"reasonable  assurance"  test  required  under 
the  Department's  interpretation  of  that  term 
may  be  adopted. 

(3)  The  denial  period  may  be  limited  to  a 
shorter  period  than  the  period  specified  in 
clause  (ii)(I).  and  the  denial  period  may  be 
applied  only  to  selected  vacation  periods  or 
holiday  recesses  specified  in  clause  (iii). 

5.  Action  Hequirvd.  State  Administrators 
should  provide  this  information  to 
appropriate  staff. 

6.  Inquiries.  Inquiries  should  be  directed  to 
the  appropriate  Regional  Office. 
Classification:  UI/FUTA. 
Correspondence  Symbol:  TEURL. 
Directive:  Unemployment  Insurance  Program 

Letter  No.  44-93 
To:  All  State  Employment  Security  Agencies 
From:  Barbara  Ann  Farmer,  Administrator  for 

Regional  Management 
Subject:  Sections  3304(a)(6)(B)  and  3309(a)(2) 

of  the  Federal  Unemployment  Tax  Act 

Relating  to  Liabilities  of  Reimbursing 

Employers 
Rescissions:  None. 
Expiration  Date:  September  30, 1994. 

1.  Purpose.  To  advise  States  of  the 
Department  of  Labor's  position  regarding 
State  options  concerning  (1)  establishing 
collective  liability  for  reimbursing  employers 
and  (2)  preventing  loss  of  interest  and 
recovering  interest  lost  to  State 
unemployment  funds  due  to  the 
reimbursement  method. 

2.  References.  Sections  3304(a)(6)(B)  and 
3309(a)(2)  of  the  Federal  Unemployment  Tax 
Act  (FUTA);  Unemployment  Insurance 
Program  letter  (UIPL)  No.  21-80  dated 
February  29. 1989,  UIPL  No.  14-86  dated 
February  6. 1986;  and  the  Draft  Legislation  to 
Implement  the  Employment  Security 
Amendments  of  1970  .  .  .  H.R.  14705  ("1970 
Draft  Legislation"). 

3.  Background.  Section  3304(a)(6)(B). 
FUTA,  requires  that  nonprofit  organizations 
described  in  section  501(c)(3)  of  the  Internal 
Revenue  Code  and  all  State  and  local 
governmental  entities  must  be  liable  for 
contributions  under  State  law.  However,  this 
section  also  provides  that  these  entities  must 
be  given,  under  State  law,  the  option  of 
electing  to  make  payments  in  lieu  of 
contributions  (i.e.,  reimbursements)  as  the 
method  of  financing  their  liability  for 
unemployment  compensation  (UC)  costs,  on 
the  basis  set  forth  in  section  3309(a)(2). 
FUTA.  Section  3309(a)(2),  FUTA.  provides 
that: 

(2)  The  Stats  law  shall  provide  that  a 
governmental  entity  or  any  other 
organization  (or  group  of  governmental 


entities  or  other  organizations)  which,  but  for 
the  requirements  of  this  paragraph,  would  be 
liable  for  contributions  with  respect  to 
service  to  which  paragraph  (1)  applies  may 
elect,  for  such  minimum  period  and  at  such 
time  as  may  be  provided  by  State  law,  to  pay 
(in  lieu  of  such  contributions)  into  the  State 
unemployment  fund  amounts  equal  to  the 
amounts  of  compensation  attributable  under 
the  State  law  to  such  service.  The  State  law 
may  provide  safeguards  to  ensure  that 
governmental  entities  or  other  organizations 
so  electing  will  make  the  payments  required 
under  such  elections. 

Initially,  the  Department  of  Labor  took  the 
position  that  Section  3309(a)(2)  required 
reimbursing  employers  to  reimburse  all  UC 
costs  based  on  services  jjerformed  for  these 
employers.  This  position  was  modified  by 
the  Secretary  of  Labor  in  a  1979  conformity 
proceeding  involving  the  States  of  Delaware, 
New  Jersey  and  New  York.  Specifically,  the 
Secretary  found  that  whether  the  UC  paid  out 
is  attributable  to  service  in  the  employ  of  a 
reimbursing  employer  (and,  therefore, 
whether  the  UC  costs  must  be  reimbursed  by 
that  employer)  is  to  be  determined  under 
provisions  of  State  UC  laws  which 
reasonably  interpret  and  implement  Section 
3309(a)(2).  FUTA. 

UIPL  No.  21-80,  dated  February  29, 1980, 
transmitted  this  decision  of  the  Secretary  to 
the  States  and  provided  guidance  on  the 
application  of  the  decision.  One  of  the  effects 
of  the  Secretary's  decision  was  that  there  was 
now  the  possibility  of  large  amounts  of 
unrecovered  UC  costs  when  costs  were  not 
attributed  to  a  particular  reimbursing 
employer.  As  a  result,  UIPL  No.  21-80 
discussed  the  establishment  of  "collective 
liability"  for  reimbursing  employers.  UIPL 
No.  21-80,  in  relevant  part,  provided  that  the 
States  should  be  aware  of: 

a.  [their]  responsibility  for  assuring  that 
reimbursing  employers  pay  a  fair  share  of 
their  benefit  costs.  As  a  means  of  doing  so, 
the  States  may  wish  to  adopt  a  principle 
whereby  benefits  are  attributed  to  service  in 
the  employ  of  reimbursing  employers 
collectively  when,  under  specified 
conditions,  they  are  not  attributable  to 
service  in  the  employ  of  a  particular 
reimbursing  employer.  The  collective 
liability  may  be  discharged  by  requiring  (or 
allowing.  If  optional)  reimbursing  employers 
to  pay,  at  specified  times  and  at  specified 
rates,  amounts  attributed  collectively.  If  the 
allocation  of  individual  amounts  due  to 
discharge  a  collective  liability  should  place 
upon  a  reimbtirsina  employer  a  larger 
obligation  that  (sic)  it  would  have  had  as  a 
contributing  employer,  such  an  obligation  is 
not  inconsistent  with  the  reimbursement 
option.  That  is  a  risk  inherent  In  election  of 
such  an  option. 

In  recent  years,  the  Department  has  learned 
that  not  all  States  are  aware  of  the  option  of 
establishing  collective  liability.  As  a  result. 
State  unemployment  funds  are  sometimes 
incurring  substantial  losses. 

This  UIPL  expands  on  the  guidance 
provided  in  UIPL  21-80  concerning  the 
establishment  of  collective  liability.  It  also 
addresses  the  prevention  of  loss  of  interest 
and  recovering  interest  lost  due  to  the 
reimbuisement  method. 


4  Liability  for  Unrecovered  UC  Costs. 

a.  Establishment  of  Collective  Liability.  As 
noted  above,  UIPL  21-80  gave  States  the 
option  of  establishing  "collective  liability"  in 
order  to  assure  that  reimbursing  employers 
pay  a  fair  share  of  unrecovered  UC  costs. 
This  principle  was  based  on  Section 
3309(a)(2),  FUTA.  The  words  "compensation 
attributable"  as  used  in  section  3309(a)(2), 
FUTA.  permit  States  to  include  the 
employer's  share  of  all  UC  costs  not 
recovered  through  reimbursements,  as  well 
as  those  benefits  specifically  attributable  to 
service  for  that  employer.  Although  nothing 
in  Federal  law  prohibits  contributory 
employers  from  subsidizing  reimbursing 
employers,  this  broad  reading  of  Section 
3309(a)(2),  FUTA,  permits  States  to  take  steps 
to  minimize  such  subsidizing,  thereby 
preventing  a  drain  on  State  unemployment 
funds.  This  would  be  accomplished  by 
permitting  States  to  require  that  all 
reimbursing  employers  bear  their  fair  share  of 
the  costs  of  UC.  See  UIPL  No.  21-80. 

Collective  liability  may  be  discharged  by 
requiring  reimbursing  employers  to  pay,  at 
specified  times  and  at  specified  rates, 
amounts  attributed  collectively  through 
establishment  of  a  separate  payment.  As 
noted  in  UIPL  No.  21-80,  if  the  allocation  of 
individual  amounts  due  to  discharge  a 
collective  Uability  places  a  larger  obligation 
upon  a  reimbursing  employer  than  it  would 
have  had  as  a  contributing  employer,  this 
obligation  is  a  risk  inherent  in  electing  the 
reimbursement  option. 

Any  payments  established  to  discharge  the 
collective  liability  required  of  reimbursing 
employers  must  not  exceed  the  actual 
amoimt  of  collective  liability  for  such 
employers.  Collective  liability  may  be  up  to 
one  hundred  percent  of  unreimbursed  UC 
costs,  but  reimbursing  employers  may  not  be 
singled  out  and  required  to  pay  more  than 
one  hundred  percent  of  UC  costs  as  this 
would  discourage  employers  fitjm  electing 
the  reimbursing  option.  Such  action  would 
be  contrary  to  Section  3309(a)(2),  FUTA. 

b.  Payments  From  Contributing  and 
Beimbursing  Employers.  Collective  liability 
may  also  be  discharged  through  socializing 
unrecovered  UC  costs  among  all  employers, 
without  regard  to  whether  the  employer  vras 
a  contributing  or  reimbursing  employer. 
Since,  in  this  case,  a  uniform  rate  would  be 
applied  to  both  contributing  and  reimbursing 
employers,  reimbursing  employers  would  not 
be  singled  out  and  there  would  be  no  conflict 
with  section  3309(a),  FUTA.  when: 

(1)  Provision  of  Stale  law  relating  to 
charging  of  reimbursing  employers  are  either 
the  same  as  they  are  for  contributing 
employer  or  serve  to  decrease  the  liability  of 
reimbursing  employers  when  compared  to 
contributing  employers;  and 

(2)  Unrecovered  UC  costs,  as  a  percentage 
of  total  UC  costs,  are  not  greater  for 
contributing  than  reimbursing  employers. 

If  either  of  these  two  conditions  is  not  met. 
reimbursing  employers  would  Improperly 
subsidize  the  contributing  employer's 
unrecovered  UC  costs.  In  the  event  a  State 
chooses  this  uniform  payment  method,  the 
Department  will  require  the  State  to 
demonstrate  that  the  above  two  conditions 
aiBmet. 
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c  Distinctions  between  Reimbursing 
Employers.  Just  as  contributing  employers 
need  not  subsidize  reimbursing  employers, 
reimbursing  employers  with  only  small 
amounts  of  unrecovered  UC  costs  need  not 
subsidize  reimbursing  employers  with  large 
amounts  of  unrecovered  costs.  Therefore, 
States  may  distinguish  among  groups  of 
reimbursing  employers  on  this  basis.  To  be 
acceptable,  any  distinction  must  be  based 
upon  differences  relating  only  to  unrecovered 
UC  costs,  so  that  each  employer  bears  its  fair 
share  of  unrecovered  UC  costs.  For  example, 
a  State  may  assign  one  payment  rate  for 
"high  risk"  employers  based  on  the  total  of 
such  employers'  unrecovered  UC  costs  and 
another  payment  rate  to  "low  risk" 
reimbursing  employers  based  on  the  total  of 
their  unrecovered  UC  costs.  Left  to  the  State 
are  the  number  of  payment  rates  based  on 
"risk"  categories. 

5  Lost  Interest.  Reimbursing  employers 
retain  the  use  of  moneys  between  the  time 
the  State  pays  UC  from  its  unemployment 
fund  and  the  employer  reimburses  the  fund. 
During  this  time,  the  unemployment  fund 
loses  interest  it  would  otherwise  have 
earned.  Although  section  3309(a)(2),  FUTA. 
is  silent  on  the  matter  of  interest  loss,  sound 
cash  management  principles  dictate  that  the 
solvency  of  the  State  unemployment  fund  be 
protected.  States  may,  therefore,  prevent  this 
loss  to  the  unemployment  fund  by  requiring 
either  advance  payments  or  additional 
payments. 

a.  Advance  Payments.  Section  3309(a)(2), 
FUTA,  has  been  interpreted  to  permit  a  State 
to  require  a  reimbursing  employer  to  make 
advance  payments  of  potential  reimbursing 
liability  for  immediate  deposit  into  the 
State's  unemployment  fund,  based  on  the 
estimated  amount  of  UC  likely  to  be 
attributed  to  the  employer  for  an  upcoming 
period.  In  addition,  the  last  sentence  of 
section  3309(a)(2).  FUTA,  provides  that 
"Itjhe  State  law  may  provide  safeguards  to 
ensiu*  that  governmental  entities  or  other 
organizations  so  electing  will  make  the 
payments  required  under  such  elections." 
Requiring  payments  in  advance  is  just  such 
a  safeguard.  The  1970  Draft  Legislation,  pages 
76-79  and  98-99  provided  for  the  making  of 
optional  advance  payments. 

Under  this  option,  reimbursing  employers 
may  be  required  to  make  advance  payments 
at  the  beginning  of  a  period  (for  example,  a 
calendar  quarter  or  a  calendar  year)  based 
upon  estimated  UC  costs  that  will  likely  bo 
attributable  to  that  employer  during  that 
period.  At  the  end  of  the  period,  the  advance 
payment  is  reconciled  with  actual  UC 
payments  determined  to  be  attributable  to  the 
employer  for  purposes  of  determining  if  the 
advance  payment  is  too  great  or  too  small, 
and  adjustments  (e.g.,  credits  toward  future 
advance  payments,  refunds,  or  additional 
payments  received  in  order  to  obtain  full 
reimbursement)  are  then  made  as 
appropriate.  A  somewhat  similar  scheme, 
with  a  requirement  for  an  annual  accounting 
and  fior  authorization  to  collect  unpaid 
balances  and  dispose  of  excessive  payments, 
is  described  in  detail  in  the  1970  Draft 
Legislation,  pages  76-79. 

b.  Additional  Payments  for  Lost  Interest 
Alternatively,  State*  may  require  reimbursing 


employers  to  make  additional  payments  to 
the  imemployment  fiind  to  cover  any  interest 
lost. 

Under  this  approach.  States  assess  interest 
for  the  period  from  the  date  a  UC  payment 
is  made  to  the  date  the  employer  reimburses 
the  unemployment  fund  for  that  payment.  A 
State  may  determine  this  liability  separately 
for  each  employer  or  for  reimbursing 
employers  as  a  whole.  In  the  latter  case,  an 
identical  payment  rate  would  be  assessed 
each  employer  and  applied  to  the  amount  of 
reimbursements  made  such  employer.  The 
State  will  need  to  determine  the  period 
between  the  time  UC  is  paid  and 
reimbursement  is  received.  States  may  use 
the  actual  time  lag  or  a  reasonable  estimate 
of  the  time  lag.  For  example,  when  liability 
is  determined  for  reimbursing  employers  as 
a  whole,  the  State  may  estimate  the  average 
time  lag  based  on  a  sample  of  reimbursing 
employers.  Under  this  approach,  employers 
who  reimbuse  promptly  will  subsidize  those 
who  are  delinquent.  To  avoid  this,  a  State 
may  assign  different  payment  rates  based  on 
the  time  lag,  or  a  reasonable  estimate  of  the 
time  lag,  which  applies  to  prompt  or 
delinquent  employers.  For  example, 
employers  who  pay  promptly  may  be 
assigned  one  payment  rate  while  delinquent 
employers  may  be  assigned  a  higher  payment 
rate. 

Reimbursing  employers  may  not  be 
assessed  an  additional  cost  not  related  to  the 
reimbursement  option  as  this  would 
discourage  election  of  the  reimbursement 
option  in  conflict  with  section  3309(a)(2). 
FUTA.  Concerning  additional  interest 
payments,  this  means  that,  ideally,  a  State 
would  not  assess  a  payment  rate  which 
produces  more  revenue  than  the  interest  rate 
that  would  have  been  applicable  had  the 
moneys  remained  in  the  State  unemployment 
fund.  However,  because  the  interest  rate  for 
the  Unemployment  Trust  Fund  (UTF)  is  not 
available  until  after  the  end  of  the  quarter  to 
which  the  rate  pertains,  this  is  impossible.  A 
State  may  instead  use  the  average  rate  of 
earnings  in  the  UTF  for  the  prior  calendar 
yt>ar,  for  the  last  quarter  of  the  priot  calendar 
year,  or  for  a  more  recent  quarter. 

6.  Shamble  Benefits.  When  a  State's 
unemployment  fund  is  reimbursed  for  UC 
costs  by  the  Federal  government,  as  in  the 
case  of  sharable  benefits  under  the  Federal- 
State  Extended  Unemployment 
Compensation  Act  of  1970,  as  amended, 
reimbursing  employer  may  be  relieved  of 
liability  to  the  extent  that  the  unemployment 
fund  is  reimbursed  by  the  Federal 
Government.  Refer  to  20  CFR  615.10(b)  and 
also  to  UIPL  14-86,  page  9. 

7.  Action  Required.  Administrators  are 
requested  to  provide  the  above  information  to 
appropriate  stafi^ 

8.  Inquiries.  Direct  inquiries  to  the 
appropriate  Regional  Office. 

[FR  Doc  93-24877  FUed  10-8-93: 8:45  am) 
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Attestations  RIed  by  Facilities  Using 
Nonimmigrant  Aliens  as  Registered 
Nurses 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor 
(DOL)  is  publishing,  for  public 
information,  a  list  of  the  following 
health  care  facilities  which  plan  on 
employing  nonmimigrant  alien  nurses. 
These  organizations  have  attestations  on 
file  v«th  DOL  for  that  purpose. 
ADDRESSES:  Anyone  interested  in 
inspecting  or  reviewing  the  employer  s 
attestation  may  do  so  at  the  employer's 
place  of  business. 

Attestations  and  short  supporting 
explanatory  statements  are  also 
available  for  inspection  in  the 
Immigration  Nursing  Relief  Act  Public 
Disclosure  Room,  U.S.  Employment 
Service,  Employment  and  Training 
Administration,  Department  of  Labor, 
room  N4456,  200  Constitution  Avenue, 
NW..  Washington.  DC  20210. 

Any  complaints  regarding  a  particular 
attestation  or  a  facility's  activities  imder 
that  attestation,  shall  be  filed  with  a 
local  office  of  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration,  U.S.  Department  of 
Labor.  The  address  of  such  offices  are 
found  in  many  local  telephone 
directories,  or  may  be  obtained  by 
writing  to  the  Wage  and  Hour  Division, 
Employment  Standards  Administration. 
Department  of  Labor,  room  S3502,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  Attestation  Process:  Chief, 
Division  of  Foreign  Labor  Certifications. 
U.S.  Employment  Service.  Telephone: 
202-219-5263  (this  is  not  a  toll-free 
number). 

Regarding  the  Complaint  Process: 
Questions  regarding  the  complaint 
process  for  the  H-lA  nurse  attestation 
program  shall  be  made  to  the  Chief, 
Farm  Labor  Program,  Wage  and  Hour 
Division.  Telephone:  202-219-7605 
(this  is  not  a  toll-free  number). 
SUPPLEMENTARY  MFORMATION:  The 
Immigration  and  Nationality  Act 
requires  that  a  health  care  facility 
seeking  to  use  nonimmigrant  aliens  as 
registered  nurses  first  attest  to  the 
Department  of  Labor  (DOL)  that  it  is 
taking  significant  steps  to  develop, 
recruit  and  retain  United  States  (U.S.) 
workers  in  the  nursing  profession.  The 
law  also  requires  that  these  foreign 
nurses  will  not  adversely  affect  U.S. 
nurses  and  that  the  foreign  nurses  will 
be  treated  feirly.  The  facility's 
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attestation  must  be  on  file  with  DOL 
before  the  Immigration  and 
Naturalization  Service  will  consider  the 
facility's  H-IA  visa  petitions  for 
bringing  nonimmigrant  registered 
nurses  to  the  United  States.  26  U.S.C. 
1101(a)(15)(H)(i)(a)  and  1181(m).  The 
regulations  implementing  the  nursing 
attestation  program  are  at  20  CFR  Part 
655  and  29  CFR  Part  504.  55  FR  50500 
(December  6, 1990).  The  Employment 
and  Training  Administration,  pursuant 
to  20  CFR  655.310(c),  is  publishing  the 
following  list  of  faciHties  which  have 
submitted  attestations  which  have  been 
accepted  for  fiUn^. 

The  list  of  &cihties  is  published  so 
that  U.S.  registered  nurses,  and  other 


persons  and  organizations  can  be  aware 
of  health  care  fiadlities  that  have 

requested  foreign  nurses  for  their  staffs. 
If  U.S.  registered  nurses  or  other  persons 
wish  to  examine  the  attestation  (on 
Form  ETA  9029)  and  the  supporting 
documentation,  the  facility  is  required 
to  make  the  attestation  and 
documentation,  the  facility  is  required 
to  make  the  attestation  and 
documentation  available.  Telephone 
numbers  of  the  fadhties'  chief  executive 
officers  also  are  listed,  to  aid  public 
inquiries.  In  addition,  attestations  and 
supporting  short  explanatory  statements 
(but  not  the  full  supporting 
documentation)  are  available  for 


inspection  at  the  address  for  the 
Employment  and  Training 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

If  a  person  wishes  to  file  a  complaint 
regarding  a  particular  attestation  or  a 
facibty's  activities  imder  that 
attestation,  such  complaint  must  be 
filed  at  the  address  for  the  Wage  and 
Hour  Division  of  the  Employment 
Standards  Administration  set  forth  in 
the  ADDRESSES  section  of  this  notice. 

Signed  at  Washington,  DC.  this  4tfa  day  of 
October  1993. 
Robert  A.  Schaeifl. 
Director,  United  States  Employment  Service. 
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CEO— Nam«/facility  name/address 

Mr.  Robert  F.  Theilmarm,  Central  Arizona  Medical  Ctr.,  450  West  Adamsville  Road,  Florence  85232,  602-868-5841 

Mr  Robert  F.  TheHnwm,  Casa  Grande  Regional  Medical  Ctr.,  Casa  Grande  85222,  602-426-6300  

Sr.  EUzabeth  Joseph  Keaveney.  St.  Frands  Medical  Ctr..  3630  East  Imperial  HIgtiway,  Lynwood  90262,  310-603- 

6930. 
Gene  BuflesonTTess  Mohr,  Tarzana  Rehabilitation  Center.  5650  Reseda  Boulevard,  Tarzana  91356,  818-881-4261 

Mr.  Steven  Mattachione,  Orthopaedic  Hospital,  2400  S.  Rower  Street,  Los  Angeles  90007,  213-742-1114  

Bernard  F.  Hyatt,  Bonnie  Brae  Convalescent  Hosp.,  420  South  Bonnie  Brae  Street,  Los  Angeles  90057,  213-483- 

8144  ^ 

Ms.  Jean  R.  Murphy.  CSM  Home  Health  Sennces,  Inc.,  1562  Wilshire  Blvd.,  Los  Angeles  90010,  213-380-2259  .... 
Ms.  Marietta  Subbert.  Unicare  Health  Services,  3400  W.  6th  Street,  euita  303.  Los  Angetes  90020.  213-385-8470  . 

Mr.  Cory  QIad.  Pwlcvtew  Care  Ctr.,  Walker  Management,  Delano  93215,  916-742-7311  

Mr.  Cory  Qlad,  Tan^e  Care  Ctr.,  Walker  Management.  Delano  93215,  916-671-0550 

Mr.  Cory  G*ad,  Lorel  Way  Care  Ctr.,  Walker  Management,  Delano  93215,  916-674-9140 

Mr.  Femy  Santos,  Mento  Place,  16221-23  Menio  Avenue,  Gardena  90247.  310-329-8853 

Mr.  Raymond  N.  S^^ith,  Community  Hospital  of  Gardena,  Gardena  Physicians  Hospital,  Inc.,  Gardena  90247.  310- 

768-2267. 

Mr.  Nemesio  MaWni.  Jr..  Dial  4  Care  Honrje  Health  Sendees.  Inc..  San  Gabriel  91776,  818-451-6699  

Mr.  Solomon  GoWner,  GoWenstate  Manor  Conv.  Hospital,  Bakersliekj  93301 ,  805-327-7687 

Mr.  Sotomoo  GoWner,  San  Joaquin  Care  Center,  GoMenstate  Paltro  Inc,  BakersfieW  93305,  eOS-872-2324 

Mr.  AttMrt  E.  Ebuen.  Exprosen/  Unlimited,  550  East  8th  Street  National  City  91950,  619-477-2477  

Mr.  Sotonron  Goldner.  Parkview  Real  Conv.  Hospital.  Roeemead  Sanitarium,  Inc.,  BakersfieW  93309.  805-327- 

7107. 

Mr.  Charles  S.  Rfcks.  White  Memorial  Med.  Ctr..  1720  Brooklyn  Avenue,  Loe  Angeiee  90033.  213-26&-5000  

Mr.  HaroW  L  Stewart.  Bay  St  George  Care  Center.  Begonia  &  Hl-Way  98.  Eastpoint  32328.  904-670-8571  

Mr.  Rk:hard  Ninis,  Sunshine  Village  Nursing  Honw,  Inc..  PineBas  Park  34666.  813-541-7515  

Mr.  HaroW  L  Stewart.  Bay  St.  Joseph  Care  Center,  220  9th  Street  Port  St  Joe  32456,  904-229-8244  „.. 

Mr.  HaroW  L.  Stewart.  Apalachlcola  Health  Care  Ctr.,  150  lOth  Street,  Apalachk»la  32320,  904-653-8844 

Ms.  Kathleen  T.  DuCasse,  Miami  Heart  Institute  North,  4701  Meridian  Avenue,  Miami  Beach  33140,  305-672-1111 

Mr.  Robert  Meade,  Dade  Oty  Hospital,  1550  Fort  King  Road,  Dade  City  33528,  904-521-1165  

Mr.  Lance  Anastasio,  Winter  Haven  Hospital,  Inc.,  200  Averuje  F,  NE.,  Winter  Haven  33881,  813-297-1816  

Mr.  Anthor>y  Liuzzo,  Untversity  Nursing  Care  Ctr.,  Inc.,  Gaineevlle  32608,  904-37S-8821  

Mr  Dominwk  Bianco,  Coral  Gablee  Hospital,  3100  Douglas  Road.  Coral  Gabies  33134,  305-445-6461 - 

Ms.  Martha  Musino,  Comprehensive  Medk:al  Services,  Inc..  Miami  331«6.  305-477-4701  _ 

Ms.  Ruth  Jordan.  Oak  Manof  Viyage.  3500  Oak  Manor  Lane,  Laroo  34644,  B1»-581-©427  ^ — 

Ms.  Kay  F.  Broman,  Medical  College  of  Georgia  Hospital  &  Clinics,  Augusta  30912.  706-721-3921  

Rk:hard  P.  BHnn.  Htllhaven  Rehab,  and  Conval.,  26  Towers  Road,  NE.,  Marietta  30090,  404-422-8913  

Richard  P.  Biinn.  Savannah  Convelescent  Center,  815  East  63fd  Street  Savannah  31405,  012-352-8615  ..„ 

Rev.  Frank  Choog,  W^Wki  Health  Ctr.,  277  Ohua  Avenue.  Honolulu  96815.  808-922-4787 

Mr.  John  Samatas.  Lexington  Heatth  Care  Ctr.  of  Lombard.  Inc.  Lombard  60148.  708-495-1700  » 

Mr.  Joseph  F.  Warner,  Heritage  Manor  Nursing  and  Conval.  Home  at  SpringfieW.  SprtngfieW  62702,  217-780-0930 
Mr.  Richard  Schutt.  Rest  Haven  West  Christian  N.C.,  3450  Saratoga  Avenue.  Downers  Grove  60515,  708-869- 

2900 

Mr.  Joseph  F.  Warner.  Heritage  Manor  Nursing  and  Conval.  Home  at  Normal.  Nofmal  61761.  309-452-7468  

Mr.  John  Samatas.  Lexington  Health  Care  Ctr.  of  Biooraingdate.  inc..  Btoomingdaie  60108, 706-495-1700  

Mr.  John  Samatas.  Laxington  Health  Care  Ctr.  of  Schaumburg,  Inc..  Schaumbuig  •0193, 708-495-1700 

Mr.  Otervin  Memteiateln.  Central  Nursing  Home.  Inc..  2450  NartK  Oantrai  Avenue,  CNoago  60639.  312-M0-1333  .. 

Mr.  Philip  S  Deieon.  Jr..  The  Abington  of  Glanvlew.  3901  Qlenvlew  Read.  Olafwiaw  6002S.  706-729-0000 

Mr.  Harold  Lidaiman.  MAndsarlMwwr  Mwaing  and  Rehab.  Ctr..  Ltd..  Paloe  Hills  60465.  708-598-3460 

Mr.  Jae  Gate.  VWa  fioaiaMni.  480  Nofth  Mtotf  fkteti.  Netthlato  601«4.  700-662-0040 

Mr.  Wayne  SwMvatd,  Wart  Caicaaiau  Camarao,  701  East  Cypress  Street,  Sulphur  70W4,  tie-627-42S0 
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Approval  date 

AZ 

9/8/93 

AZ 

9/20/93 

CA 

9/1/93 

CA 

9/1/93 

CA 

9/8/93 

CA 

9/B/93 

CA 

9/9/93 

CA 

9/1 3«3 

CA 

9/15/93 

CA 

9/1 5«3 

CA 

9/15/93 

CA 

9/17/93 

CA 

9/20/93 

CA 

9/24/93 

CA 

9/29.^ 

CA 

9/29/93 

CA 

9/29/93 

CA 

9/29/93 

CA 

9/30/93 

FL 

9/7/93 

FL 

9/7/93 

a 

9/7/93 

FL 

9/8/93 

FL 

9/8/93 

FL 

9/1 3«3 
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Division  of  Foreign  Labor  Certifications  Approved  Attestations  9/1/93  to  9/30/93— Continued 


CEO — Name/faciltty  name/address 


P.  Blinn.  Presentation  Manor  Nursing  Home,  The  Hlllhaven  Corporation.  Brighton  02135.  617-782- 
Total  Healthcare  Resource.  Inc..  9300  Livingston  Road,  Fori  Washington  20744,  301-248- 


Mr.  Richard 

8113. 
Emma  S.  Resumadero 

9619. 

Mr.  Frank  P.  lacot>ell.  Hutzel  Hospital,  4707  St.  Antoine,  Detroit  48201,  313-745-7015  

Mr.  G  Wayne  Schuler,  Madison  General  Hospital,  Highway  16  East,  Canton  39046,  601-859-1331  !.!!!!.!!!!!!!!!!!!!!!!!! 

Ms.  Debra  Qritfin,  Humphreys  County  Mem.  Hosp.,  P.O.  Box  510,  BetzonI  39032,  601-247-3831  

vtoseph  Thomas  Bland,  Montfort  Jones  Memonal  Hospital,  P.O.  Box  677.  Highway  12  West,  Kosciusko  39090  601- 

289-4311. 

Mr.  David  Wilson,  Brian  Center  Nursing  Care,  6000  Fayetteville  Rd.,  Durham  27713,  919-544-9021  

Ms.  Frances  L.  Messer,  Northwood  Manor  Nursing  Clr,  303  E.  Carver  Street,  Durham  27704,  919-471-4558  

Mr.  Richard  Hess,  The  Evergreens,  Inc.,  4007  W.  W6ndover  Avenue,  Greensboro  27407,  919-292-8620  '. 

Mr.  Leslie  Jarema,  Meadowbrook  Terrace  of  North  Raleigh.  Raleigh  27615,  919-878-7772 

Ms.  Crystal  Sims,  Brian  Center  Nursing  Care,  520  Valley  Street,  Statesville  28677,  704-873-0517  .!."."!"!!!!!!!!!!!!!!" 

Mr.  Nolan  Q.  Brown,  Louisburg  Nursing  Ctr.,  Inc.,  P.O.  Box  629,  Louisburg  27549,  91^-496-2188 

Mr.  Chris  Asmann-Fnnch,  Regent  Care  Center,  50  Politty  Road,  Hackensack  07601,  201-646-1166 """'"'. 

Ms.  Nadine  Sibila,  Eastern  Shore  Nursing  and  Convalescent  Ctr..  Cape  May  Court  House  08210.  609-465-2260 

Ms.  Dana  K.  Bamett.  Union  County  General  HospitaJ,  301  Harding  Street  Clayton  88415,  505-374-2585 

Mr.  H.W.  Handy,  Mountain  Shadows  Nursing  &  Rehab.  Ctr..  Las  Cruces  88005,  505-523-4573 

Mr.  Paul  Baine,  H-B  Managenrwnt  Services  Corp.,  1072  Grand  Concourse,  Bronx  10456,  71&-€81-4000  

Mr.  W.  Richard  Zacher.  Manhattan  Manor,  300  Manhattan  Avenue,  Buffalo  14214,  716-838-5460 

Mr.  Renate  Wack,  Kirby  Forensic  Psychiatric  Ctr.,  New  York  10C35,  212-427-9003 

Ms.  Juliana  Santos  Sison,  On-Call  Staffing,  Inc.,  55  West  47th  Street,  New  York  10036,  212-398-9558  

Ms.  Celia  Strow,  The  Grace  Plaza  of  Great  Neck,  Inc.,  Great  Neck  11021,  516-466-3001  

Mr.  Richard  L.  Petrillo,  The  Mount  Vernon  Hospital,  12  North  Seventh  Ave..  Mount  Vernon  10550.  914-664-8000  !!! 
Mr.  Bruce  Feldman,  Home  Health  Corp.  of  America,  2101  Brandywine  Street,  Philadelphia  19130.  215-568-2715  ... 

Mr.  Harold  Hunter,  Jr.,  Williamsburg  County  Memonal  Hospital,  Kingstree  29556,  803-354-9661  

Ron  Frizzell.  Healthcare  Resources,  Inc.,  5050  Thoroughbred  Lane,  suite  C,  Brentwood  37027,  615-377-9140 

Mr.  Stephen  C.  Reynolds.  Baptist  Menwrial  Hospital.  Enfiployment  Services.  Memphis  38146,  901-227-5090  

Mr.  H.  Thomas  Nichols,  Jr.,  Vintage  Health  Resources.  Inc.,  2032  Exeter  Road,  Germantown  38138,  901-757- 

8899. 

Mr  Luis  G.  Silva,  AMI  Park  Place  Medical  Ctr ,  AMI  Hospitals  of  Texas,  LTD,  Port  Arthur  77642,  409-98S-4951  

Mr.  Luis  G.  Silva,  AMI  Mid  Jefferson  Hospital,  AMI  Hospitals  of  Texas  Ltd.,  Nedertand  77627,  409-985-0303 

Sister  Gretghen  Kunz,  St.  Joseph  Hospital  &  Health  Center,  Bryan  77802,  409-776-2515  

Mr.  WilliamBums.  HCA  Rio  Grande  Regional  Hospital,  101  E.  Ridge  Road,  McAllen  78503,  210-632-6000 

Mr.  William  A.  Gregory,  Diagnostic  Center  Hospital,  6447  Main,  Houston  77030,  713-790-0790 

Art  Layne.  Brownwood  Regional  Hospital,  P.O.  Box  760,  Brownwood  76804,  915-646-8541  

Mr.  Robert  W.  Vanderveer,  Knapp  Medical  Center,  1401  East  Eighth,  Weslaco  78596,  210-968-8567 

Mr.  Harvey  L.  Rshers,  Navarro  Regional  Hospital,  3201  W.  Highway  22,  Ccrsicana  75110,  903-872-4861  

Mr.' Jeffrey  E.  Hausler,  Wichita  General  Service  Corporation.  Wichita  Falls  76301,  817-761-8291  

Mr.  Antony  Bunker,  St  Paul  Medical  Ctr.,  5909  Harry  Hines  Blvd.,  Dallas  75235,  800-388-2723 

Mr.  Hector  Hernandez,  Doctors  Hospital  of  Laredo.  Ltd.,  Laredo  78041,  210-723-1131 

Mr.  Arron  Jewell,  Pleasant  Star  Manor,  2700  Pleasanton  Road,  San  Antonio  78221,  512-924-8183  

Mr.  Art  Gonzales,  St  Joseph's  Hospital,  1401  South  Main  St,  Fort  Worth  76104,  817-347-1417 

Mr.  Charies  V.  Rice,  IHS-I,  5160  Parkstone  Drive,  Chantilly  22021,  703-222-3900  

Mr  Scott  Sheann,  Brian  Center  Health,  105  Clonce  Street  Weber  City  24290,  703-386-9444  

Mr.  Rick  Glanz,  Lauretwood  Care  Center,  150  102nd  Avenue  SE.,  Bellevue  98004,  206-454-6166 

Mr  Rob  Weinsten,  Regency  at  Puyallup  Rehab.  Ct.,  909  Meridian  South.  PuyaUup  98371,  206-845-6631 

Ms.  Loren  Anderson.  Lakeland  Medical  Center,  P.O.  Box  1002  Hwy.  NN.  Elkhom  53121,  414-741-2000  

Total  attestations:  91 


State 


MA 
MO 

Ml 

MS 
MS 
MS 

NC 

NO 

NC 

NC 

NC 

NC 

NJ 

NJ 

NM 

NM 

NY 

NY 

NY 

NY 

NY 

NY 

PA 

SC 

TN 

TN 

TN 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

VA 

VA 

WA 

WA 

Wl 


Approval  date 


9/30/93 

g/i.-ss 

9/13/93 
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9/7/93 

9.'8/93 

9/13/93 
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9/29/93 

9/7/93 

9/8/93 

9/29/93 

9/30/93 

9/15/93 
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9/29/93 
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9/10/93 

9/15'93 

9/8/93 
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9/28/93 
9/29/93 
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BtLUMO  CODE  4S10-30-M 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  NRTL-2-91] 

GTE  TestMark  Laboratories 

AGENCY:  Occuaptional  Safety  and  Health 
Administration,  Department  of  Labor. 

ACTION:  Additional  comments  on  the 
GTE  TestMark  Laboratories'  application 
for  recognition  as  a  nationally 


recognized  testing  laboratory;  request 
for  30-day  extension. 

SUMMARY:  This  notice  allows  an 
additional  30-day  extension  in  the 
reopening  of  the  record  for  comments 
concerning  whether  GTE  TestMark 
Laboratories  can  meet  the  independence 
requirement  for  recognition  as  a 
nationally  recognized  testing  laboratory 
(NRTL)  under  29  CFR  1910.7. 
DATES:  This  extension  allows  additional 
comments  to  be  submitted  by  no  later 
than  November  12, 1993. 
ADDRESSES:  Send  comments  to:  NRTL 
Recognition  Program,  Office  of  Variance 
Determination,  Occupational  Safety  and 


Health  Administration,  U.S.  Department 
of  Labor,  Third  Street  and  Constitution 
Avenue  NW..  Room  N3653. 
Washington,  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT; 

Henry  Woodcock,  Acting  Director, 
Office  of  Variance  Determination.  NRTL 
Recognition  Program,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Third  Street  and 
Constitution  Avenue  NW.,  room  N3653, 
Washington,  DC  20210. 
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SUPPLEMBfTARV  INFORMATION: 
I.  Background 

A  Notice  of  Application  for  the 
recogmtion  of  GTE  TestMark 
Laboratories  (TML)  for  recognition  as  a 
nationally  recognized  testing  laboratory 
(NRTL)  and  Preliminary  Finding  was 
published  in  the  Federal  Register,  July 
8, 1992  (57  FR  30235).  The  American 
Coimcil  of  Independent  Laboratories, 
Inc.  (AQL),  raised  several  issues 
concerning  the  independence  of  GTE 
TestMark  and  opposed  the  Laboratory's 
application  for  recognition  (Exhibit  4- 
1).  OSHA's  request  for  additional 
comments  on  the  Independence  issue 
prior  to  determining  CTE  TestMark 
Laboratories'  eligibility  for  recognition 
as  an  MRTL  was  published  in  the 
Federal  Register.  ]\i\yf  13,  1993  (58  FR 
37750). 

In  its  response  dated  August  12, 1993, 
(Ex.  6-1).  the  ACIL  requested  additional 
bme  to  more  completely  respond  to 
OSHA's  request  for  comments.  OSHA 
agrees  that  the  ACIL's  request  had  merit 
and  is.  therefore,  extending  the 
comment  period. 

Copies  of  the  TML  appHcation,  the 
laboratory  survey  report,  and  all 
comments  submitted  in  response  to 
OSHA's  request  for  additional 
comments  on  the  independence  issue 
published  In  the  Federal  Register,  July 
13.  1993  (58  FR  37750),  and  a  copy  of 
the  Federal  Register.  July  13, 1993  (58 
re  37750).  (Docket  No.  NRTL-2-91),  are 
available  for  inspection  and  duplication 
at  the  Docket  Office,  Room  N  2634, 
Occupational  Safety  and  Health 
Administration.  U.S.  Department  of 
Labor,  at  the  above  address. 

Authority  And  Signature 

This  docuiment  was  prepared  imder 
the  direction  of  David  C.  Zeigler,  Acting 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W..  Washington,  D.C.  20210. 
It  is  issued  pursuant  to  section  6(b)  of 
the  Occupational  Safety  and  Health  Act 
ofl970(29U.S.C.  655). 

Signed  at  Washington.  DC  this  5th  day  of 
Octotjer  1993. 
David  C.  Zeiglar, 
Acting  Assistant  Secretary. 
[FR  Doc.  93-24878  FUed  lO-A-93;  8:45  am] 

BIUJNG  COOC  461ft-at-M 


NUCI.EAR  WEQULATORY 
COMMISSION 

[Docket  No.  50  424] 

Vogtie  Electric  Generating  Plant,  Unit 
1 ;  Consideration  of  lesuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
68.  issued  to  Georgia  Power  Company, 
acting  for  itself,  Oglethorpe  Power 
Corporation.  Municipal  Electric 
Aumority  of  Georgia,  and  City  of  Dalton, 
Georgia  (the  licensees),  for  operation  of 
the  Vogtie  Electric  Generating  Plant. 
Unit  1  (the  facihty)  located  in  Burke 
Coimty.  Georgiia. 

The  proposed  amendment  would  be  a 
one-time  only  revision  to  Technical 
Specification  (TS)  4.6.1.2d.  adding  a 
footnote  that  would  extend  the  10  CFR 
part  50,  Appendix  J.  Section  in.D.3. 
Type  C  test  interval,  for  the  Unit  1 
auxiliary  component  cooling  water 
(ACCW)  supply  and  return  containment 
isolation  valves,  from  24  months  to 
prior  to  entry  to  Mode  4  following  the 
next  outage  requiring  entry  into  Mode  5, 
but  no  later  than  November  1, 1994. 

Georgia  Power  Company  submits  that 
the  proposed  amendment  involves 
exigent  circumstances  in  that  the  24 
month  testing  interval,  as  specified  in 
10  CFR  part  50.  Appendix  J.  Section 
IILD.3.  and  T^  4.6.1.2d,  for  the  Unit  1 
ACCW  supply  and  return  containment 
isolation  valves,  will  expire  on  October 
28. 1993,  thus  requiring  the  bdlity  to  be 
shut  down  and  placed  into  Mode  5  prior 
to  October  28, 1993.  in  order  to  perform 
the  Type  C  test  on  the  subject  valves. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  imder 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or 
(3)  involve  a  significant  reduction  in  a 


margin  of  safiety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  proposed  change  is  a  one-time 
only  extension  of  the  Type  C  leakage  test 
mterval  for  the  Unit  1  ACCW  supply  and 
return  containment  isolation  valves.  As  such, 
It  has  no  effect  on  the  probability  of  any 
accident  previously  evaluated.  Furthermore, 
based  on  the  past  leakage  test  historyiof  these 
valves,  there  is  reasonable  assurance  that 
extending  the  test  interval  to  no  later  than 
November  1, 1994.  (or  the  next  forced  outage 
that  requires  entry  Into  Mode  5)  will  not 
adversely  affect  the  ability  of  these  valves  to 
perform  their  isolation  function.  Therefore, 
the  proposed  change  will  not  involve  a 
significant  increase  in  the  consequences  of 
any  accident  previously  evaluated. 

2.  The  proposed  change  will  not  create  the 
possibility  ot  a  new  or  difierent  kind  of 
accident  from  any  accident  previously 
evaluated.  The  prop>osed  change  does  not 
change  the  configuration  or  method  of 
operation  of  any  plant  equipment,  and  no 
new  failure  modes  have  been  defined  for  any 
plant  system  or  component.  Furthermore,  no 
new  limiting  foilure  tias  been  identified  as  a 
result  of  the  proposed  change. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
There  continues  to  be  reasonable  assurance 
that  the  subject  valves  will  remain  capable  of 
performing  their  isolation  function.  In 
addition,  the  prop>osed  change  avoids  a  plant 
shutdown  solely  for  the  purpose  of 
performing  Type  C  testing  of  these  valves. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circimistances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  hcense 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
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and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
ocair  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
EHrectives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  OfBce  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  dte 
the  publication  date  and  page  nimiber  of 
the  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building.  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington.  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  November  12. 1903.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  fedlity  operating  ticense  and 
any  person  whose  Interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 

i)roceeding  must  file  a  written  request 
or  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  aikl  a 
petitian  for  leave  to  Intervene  shall  be 
filed  In  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  p>ersans  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Pubhc  Docxmient  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC  20555  and  at  the  local 
public  doomient  room  located  at  Burke 
Coimty  Library,  412  Fourth  Street, 
Waynesboro,  Georgia  30830.  If  a  request 
for  a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Conunission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  reqi>est  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  a%cted  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  Intervention  should  be  permitted 


with  partictdar  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
maJJe  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  otner  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  spedfic  aspecKs)  of  the 
subject  matter  of  the  proceeidlng  as  to 
which  petitioner  wisoes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  mUa  to  d>e  first 
prehearing  omierenoe  scheduled  in  the 
proceeding,  a  pedtioner  shall  file  a 
supplement  to  the  petitian  to  intervene 
which  must  include  a  tist  of  the 
contentions  whidi  are  sought  to  be 
litigated  in  the  matter.  Eecocantention 
must  OHisist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  coiKise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contentlan 
and  on  which  the  petitioner  Intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  muaX  also 
provide  references  to  diose  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  fects  or  expat  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which.  If 
proven,  woiild  entitle  the  petitioner  to 
relief.  A  petitioner  who  falls  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intevene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opport\mity  to 

Eartidpate  folly  in  the  conduct  of  the 
earing.  Inducting  the  oppottimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 


significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  dedde  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideratlan,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petitian 
for  leave  to  Intervene  must  be  filed  with 
the  Secretary  of  the  Commlssian.  U.S. 
Nuclear  Regulatory  Commlssian. 
Washington,  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  dehvored  to  the  Commlssian 's  Public 
Document  Room,  the  Gefanan  Bulkiing. 
2120  L  Street.  NW^  Washington.  DC 
20555.  by  the  above  data.  VVbere 
petitions  are  filed  durina  the  last  10 
days  of  the  nodca  perioo.  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toU-fiee  telephone 
call  to  Western  Union  at  l-{800)  24A- 
5100  (in  Missouri  l-(800)  343-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  foDov^lng  message 
addressed  to  David  B.  Matthews.  Project 
Diredor,  Projed  Diredorate  11-3: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  pubHcatian  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  thepetition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nudear  Regulatory 
Commission,  Washington,  DC  20555. 
and  to  Troutman,  Sanders,  600 
Peachtree  Street.  Nations  Bank  Plaza. 
Suite  5200,  Adanta,  Georgia  30308- 
2216,  attorney  for  the  Ucensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  reouests 
for  hearing  will  not  be  entertalnea 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  spedfied  in  10 
CFR  2.714(a)(l){iHv)  and  2.714(d). 

For  further  details  with  resped  to  this 
action,  see  the  application  for 
amendment  dated  September  30, 1993, 
which  is  available  for  public  inspection 
at  the  Commission's  Pubtic  Document 
Room,  the  Gelman  Building,  21^  L 
Street  NW.,  Washington,  DC  20M5,  and 
at  the  local  public  docimient  room. 
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located  at  Burke  Ck)\mty  Library,.412 
Foiulh  Street,  Waynesboro,  Georgia 
30830. 

Dated  at  Rock\-ille.  Maryland,  this  5th  day 
of  October  1993. 

For  the  Nuclear  Regulatory  Commission. 
C.E.  Carpenter,  Jr.. 

Acting  Project  Manager,  Project  Directorate 
11-3  Division  of  Reactor  Projects— l/U,  Office 
ofSucleoT  Reactor  Regulation . 
[PR  Doc.  93-24969  FUed  10-8-93;  8;45  am] 

eaUNQ  COOC  7S90-01-M 


[Docket  No.  50-47] 

U.S.  Army  Materials  Technology 
Laboratory  (the  U.S.  Army  Materials 
Technology  Laboratory  Research 
Reactor);  Order  Terminating  Amended 
Facility  License 

By  application  dated  October  8, 1991, 
as  supplemented  on  March  16  and 
March  31. 1992.  the  U.S.  Army 
Materials  Technology  Laboratory 
(AMTL  or  the  licensee)  requested  from 
the  U.S.  Nuclear  Regulatory 
Commission  (the  Commission) 
authorization  to  dismantle  and  dispose 
of  the  component  parts  of  the  AMTL 
pool-type  research  reactor  located  in 
Watertown,  Massachusetts.  The  letter  of 
October  8, 1991,  contained  a  request 
that,  upon  completion  of 
decommissioning,  authorization  be 
given  for  termination  of  Amended 
Facility  License  No.  R-65.  A  "Notice  of 
Proposed  Issuance  of  Orders 
Authorizing  Disposition  of  Component 
Parts  and  Terminating  Facility  License" 
was  published  in  the  Federal  Register 
on  February  24, 1992  (57  FR  6339).  By 
Order  dated  June  3, 1992  (57  FR  24834), 
the  Commission  authorized  dismantling 
of  the  facility  and  disposition  of 
component  parts  as  proposed  in  the 
decommissioning  plan  of  the  licensee. 
On  June  23  and  November  3, 1992.  as 
supplemented  on  November  24, 1992, 
the  licensee  requested  approval  for 
changes  to  the  decommissioning  plan. 
These  changes  to  the  decommissioning 
plan  were  approved  on  July  16, 1992, 
and  January  21, 1993.  By  letter  dated 
March  30, 1993,  as  supplemented  on 
May  24  and  July  14, 1993,  the  licensee 
submitted  the  final  survey  report  for 
decommissioning  the  AMTL  research 
reactor. 

This  Order  applies  to  the  AMTL 
Reactor  Building  100  and  the  reactor 
yard  at  Watertov\-n.  Building  97  at  the 
AMTL  is  not  covered  by  the  hcense 
being  terminated  herein.  Building  97  is 
covered  by  NRC  License  No.  20-01010- 
04  (Docket  No.  030-04593),  which  is 
separately  being  considered  for 
termination. 


The  reactor  fuel  has  been  removed 
bum  the  core  and  shipped  to  a 
Department  of  Energy  (DOE)  facility. 
The  reactor  facility  has  been  completely 
dismantled  and  all  requirements 
pertaining  to  residual  radioactivity, 
personnel  and  external  radiation 
exposure,  and  fuel  disposition  have 
been  met.  Confirmatory  radiological 
surveys  verified  that  the  facility  met  the 
recommended  regulatory  guidance  for 
release  of  the  facility  for  unrestricted 
use.  Accordingly,  the  Commission  has 
foimd  that  the  facility  has  been 
dismantled  and  decontaminated 
pursuant  to  the  Commission  Order 
dated  June  3, 1992,  as  supplemented  on 
July  16, 1992,  and  January  21, 1993. 
Satisfactory  disposition  has  been  made 
of  the  component  parts  and  fuel  in 
accordance  with  the  Commission's 
regulations  in  title  10  of  the  Code  of 
Federal  Regulations,  (10  CFR)  Chapter  I, 
and  in  a  manner  not  inimical  to  the 
common  defense  and  security,  or  to  the 
health  and  safety  of  the  public. 
Therefore,  on  the  basis  of  the 
application  filed  by  the  AMTL.  and 
pursuant  to  Sections  104  and  161  b,  i, 
of  the  Atomic  Energy  Act  of  1954,  as 
amended,  and  in  IQ  CFR  50.82(f), 
Amended  Facility  License  No.  R-65  is 
terminated  as  of  the  date  of  this  Order. 
In  accordance  with  10  CFR  part  51,  the 
Commission  has  determined  that  the 
issuance  of  this  termination  Order  will 
have  no  significant  impact.  The 
environmental  assessment  was 
published  in  the  Federal  Register  on 
October  4,  1993  (58  FR  51654). 

For  further  details  with  respect  to  this 
action  see  (1)  the  application  for 
termination  of  Amended  Facility 
License  No.  R-65,  dated  October  8. 
1991,  as  supplemented,  (2)  the 
Commission  safety  evaluation  related  to 
the  termination  of  the  license,  (3)  the 
environmental  assessment,  and  (4)  the 
"Notice  of  Proposed  Issuance  of  Orders 
Authorizing  Disposition  of  Component 
Parts  and  Terminating  Facility  License," 
published  in  the  Federal  Register  on 
February  24, 1992  (57  FR  6339).  Each  of 
these  items  is  available  for  public 
inspection  at  the  Commission  Public 
Document  Room.  2120  L  Street,  NW., 
Washington,  DC  20555. 

Copies  of  items  (2),  (3),  and  (4)  may 
be  obtained  upon  request  addressed  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
Attention:  Director,  Division  of 
Operating  Reactor  Support. 

Dated  at  Rockviile.  Maryland  this  5th  day 
of  October  1993. 


For  The  Nuclear  Regulatory  Commission. 
Thomai  E.  Muriey. 
Director,  Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc.  93-24971  Filed  10-8-93;  8:45  am] 

BtLUNG  CO0€  7S90-01-M 


[Docket  No.  50-148] 

The  University  of  Kansas,  the 
University  of  Kansas  Research 
Reactor;  Order  Terminating  Facility 
License 

By  application  dated  December  17. 
1990.  the  University  of  Kansas  (UK  or 
the  licensee)  requested  from  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  authorization  to  dismantle 
and  dispose  of  the  comfvonent  parts  of 
the  UK  research  reactor  Jocated  in 
Lawrence,  Kansas.  The  «tter  of 
December  17, 1990,  confained  a  request 
that,  upon  completion  of 
decommissioning,  authorization  be 
given  for  termination  of  Facility  License 
No.  R-78.  A  "Notice  of  Proposed 
Issuance  of  Orders  Authorizing 
Disposition  of  Component  Parts  and 
Terminating  Facility  License"  was 
published  in  the  Federal  Register  on 
May  9,  1991  (56  FR  16349).  By  Order 
dated  September  19. 1991  (56  FR 
49215),  the  Commission  authorized 
dismantling  of  the  facility  and 
disposition  of  component  parts  as 
proposed  in  the  decommissioning  plan 
of  the  licensee.  By  letter  dated  January 
4, 1993,  the  licensee  submitted  the  final 
report  for  Decommissioning  the  Kansas 
University  training  reactor. 

The  reactor  fuel  has  been  removed 
from  the  core  and  shipped  to  a 
Department  of  Energy  (DOE)  facility. 
The  reactor  facility  has  been  completely 
dismantled  and  all  requirements 
pertaining  to  residual  radioactivity, 
personnel  and  external  radiation 
exposure,  and  fuel  disposition  have 
been  met. 

Confirmatory  radiological  surveys 
verified  that  the  facility  met  the 
recommend  regulatory  guidance  for 
release  of  the  facility  for  unrestricted 
use.  Accordingly,  the  Commission  has 
foimd  that  the  facility  has  been 
dismantled  and  decontaminated 
pursuant  to  the  Commission's  Order 
dated  September  19, 1991.  Satisfactory 
disposition  has  been  made  of  the 
component  parts  and  fuel  in  accordance 
with  the  Commission's  regulations  in 
Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR)  chapter  I,  and  in 
a  manner  not  inimical  to  the  common 
defense  and  security,  or  to  the  health 
and  safety  of  the  public.  Therefore,  on 
the  basis  of  the  application  filed  by  the 
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UK  and  pursuant  to  sections  104  and 
161  b,  i,  of  the  Atomic  Energy  Act  of 
1954,  as  amended,  and  in  10  CFR 
50.82(0,  Facility  License  No.  R-78  is 
terminated  as  of  the  date  of  this  Order. 
In  accordance  with  10  CFR  part  51,  the 
Commission  has  determined  that  the 
issuance  of  this  termination  order  will 
have  no  significant  impact.  The 
environmental  assessment  was 
published  in  the  Federal  Register  on 
October  4. 1993  (58  FR  51655). 

For  further  details  with  respect  to  this 
action  see  (1)  the  application  for 
termination  of  Facility  license  No.  R- 
78,  dated  December  17, 1990,  as 
supplemented  on  January  4, 1993,  (2) 
the  Commission's  safety  evaluation 
related  to  the  termination  of  the  license, 

(3)  the  environmental  assessment,  and 

(4)  the  "Notice  of  Proposed  Issuance  of 
Orders  Authorizing  Disposition  of 
Component  Parts  and  Terminating 
Facility  License,"  published  in  the 
Federal  Register  on  May  9, 1991  (56  FR 
1^349).  Each  of  these  items  is  available 
for  public  inspection  at  the  Commission 
Public  Docimient  Room,  2120  L  Street 
NW..  Washington,  DC  20555. 

Copies  of  items  (2).  (3),  and  (4)  may 
be  obtained  upon  request  addressed  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Director,  Division  of 
Operating  Reactor  Support. 

Dated  at  RockTllle,  Maryland  this  October 
5, 1993. 

For  the  Nuclear  Regulatory  Commission. 
Thomaa  E.  Muiiey, 

Diractor,  Office  of  Nuclear  Reactor 

Beguhtion. 

[FR  Doc  93-24970  Filed  10-»-93;  8:45  am] 

BlUJNOCOOe  75WM>1-M 


OPnCE  OF  PERSONNEL 
MANAGEMENT 

Federal  Salary  Council;  Meeting 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  meeting. 

SUMMARY:  According  to  the  provisions  of 
section  1 0  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  notice 
is  hereby  given  that  the  twenty-eighth 
meeting  of  the  Federal  Salary  Council 
will  be  held  at  the  time  and  place 
shown  below.  At  the  meeting  the 
Council  will  present  its  views  and 
recommendations  to  the  Pay  Agent  on 
locality-based  comparability  payments 
authorized  by  the  Federal  Employees 
Pay  Comparability  Act  of  1990  (FTPCA). 
The  meeting  is  open  to  the  public. 
DATES:  October  28. 1993,  at  9  a.m. 


ADOflESSeS:  Office  of  Personnel 
Management,  1900  E  Street  NW.,  room 
5A06A,  Washington,  DC 
FOR  FURTHEfl  MFORMATKM  CONTACT: 
Ruth  OT)onnell.  Chief,  Salary  Systems 
Division,  Office  of  Personnel 
Management,  1900  E  Street  NW.,  room 
6H31.  Washington.  DC  20415-0001. 
Telephone  niunber:  (202)  606-2838. 

For  the  President's  Pay  Agent. 
Lorraine  A.  Green, 
Deputy  Director. 
[FR  Doc.  93-24847  Filed  ia-«-93;  8:45  am] 

BtLLMOCOOe  <32S-01-M 


PROSPECTIVE  PAYMENT 
ASSESSMENT  COMMISSION 


Meetlnga 


/ 


Notice  is  hereby  given  of  the  meetings 
of  the  Prospective  Payment  Assessment 
Commission  on  Tuesday  and 
Wednesday,  October  26  and  27, 1993,  at 
the  Madison  Hotel,  15th  &  M  Streets. 
Northwest,  Washington.  DC 

The  Subcommittee  on  Hospital 
Inpatient  Care  will  convene  at  9  a.m. 
October  26, 1993,  in  Executive 
Chambers  1,  2  and  3.  The  Subcommittee 
on  Hospital  Outpatient  and  Other 
Facility  Services  will  convene  in 
Drawing  Rooms  in  and  IV,  also  at  9  a.m. 

The  Full  Commission  will  convene  at 
1:45  p.m.  on  October  26,  1993,  in 
Executive  Chambers  1,  2  and  3,  and  on 
October  27. 1993,  the  meeting  will  begin 
at  8  a.m.  in  the  same  room. 

All  meetings  are  op^n  to  the  public. 
Donald  A.  Yoong, 
Executive  Director. 

[FR  Doc.  93-25027  Filed  10-*-93;  8:45  ami 
eaUNQ  CODE  M2»-BW-H 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Oisestar  Loan  Area  «2S63; 
Amdt6] 

Missouri;  Declaration  of  Disaster  Loan 
Area 

The  above-numbered  Declaration  is 
hereby  amended,  effective  September 
17, 1993,  to  include  Barton  County  in 
the  State  of  Missouri  as  a  disaster  area 
as  a  result  of  damages  caused  by  severe  ^ 
storms  and  flooding  beginning  on  June 
10. 1993  and  continuing. 

All  counties  contiguous  to  the  abuce- 
nanied  primary  coimty  have  been  f   x^ 
pre\'iously  declared.  '  ) 

All  other  information  remains  the       J 
same,  i.e.,  the  termination  date  foffiliHg 
apphcations  for  physical  damage  is 
November  15, 1993  and  for  economic 
injury  the  deadline  is  April  11, 1994. 


The  economic  injury  number  for 
Missouri  is  793300. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  September  27, 1993. 
Bernard  Kulik, 

Assistant  Admizustrator  for  Disaster 
Assistance. 

[FR  Doc,  93-24870  Filed  10-8-93;  845  am] 

BnXMQCOOE  W0ia~9*-M 

[Dectafstion  of  DlsMter  Loan  Area  «2S70; 
AmdLS] 

North  Dakota;  Declaration  of  Disaster 
Loan  Area 

The  above-numbered  Djaclaration  is 
hereby  amended,  effective  September 
21,  1993,  to  establish  the  incident 
period  for  this  disaster  as  begiiming  on 
June  22, 1993  and  continuing  through 
September  24, 1993  for  all  declared 
counties  except  Benson,  Nelson, 
Ramsey,  and  Stutsman.  The  incident 
period  for  these  counties  is  June  22, 
1993  and  continuing. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
November  15, 1993  and  for  economic 
injiu7  the  deadline  is  April  26, 1994. 

The  economic  injury  number  fcv 
North  Dakota  is  795500. 

(Catalog  of  Federal  Domestic  Aasistance 
Program  Nos.  59002  and  59008) 

Dated:  September  27, 1993. 
Bernard  Kiilik, 

Assistant  Administrator  far  Disaster 

Assistance. 

[FR  Doc.  93-24872  Filed  10-8-93;  8:45  am] 

BRUNO  cooc  soa»-ot-M 


Interest  Rates 

The  interest  rate  on  section  7(a)  Small 
Business  Administration  direct  loans  (as 
amended  by  Pub.  L.  97-35)  and  the  SEA 
share  of  immediate  participation  loans 
is  6%  percent  for  the  fiscal  quarter 
beginning  October  1, 1993. 

On  a  quarterly  basis,  the  Small 
Business  Administration  also  publishes 
an  interest  rate  called  the  optional 
"peg"  rate  (13  CFR  122.8-4(d)).  This 
rate  is  a  weighted  average  cost  of  money 
to  the  government  for  maturities  similar 
to  the  average  SBA  loan.  This  rate  may 
be  used  as  a  base  rate  for  guaranteed 
fluctuating  interest  rate  SBA  loans.  For 
the  October-December  quarter  of  FY  94. 
this  rate  will  be  SVs  percent. 
Charles  R.  Uertzberg, 
Assistant  Administrator  for  Financial 
Assistance. 
[FR  Doc  93-24871  Filed  10-8-93;  8>45  am] 

BCUNQ  CODE  SeiS-Ot-« 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Intent  To  Rule  on  Application  to 
Impose  and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Minot  International  Airport,  MInot  ND 

agency:  Federal  Aviation 
Adminisuation  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Minot 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Ominibus  Budget  Reconciliation 
Act  of  1990)  (Public  Law  101-508)  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  November  12, 1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
m  tripUcate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Bismarck  Airports 
District  Office.  2000  University  Drive. 
Bismarck.  North  Dakota  58504. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  R.  A. 
Schempp,  City  Manager  of  the  City  of 
Minot  at  the  foUovdng  address:  City  of 
Minot,  515  Znd  Avenue  Southwest, 
Minot,  North  Dakota  58701. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of  Minot 
under  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Irene  Porter,  Manager,  Federal 
Aviation  Administration,  Bismarck 
Airports  District  Office,  2000  University 
Drive,  Bismarck,  North  Dakota  58504, 
(701)  250-4385.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Minot  International  Airport  imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  K 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Pubhc  Law  101-508)  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  September  22. 1993,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Minot,  North 
Dakota  was  substantially  complete 


within  the  requirements  of  §  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  man  December  21, 
1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  October, 

1993 
Proposed  charge  expiration  date: 

October,  1998 
Total  estimated  PFC  revenue: 

$1,569,483 
Brief  description  of  proposed  project(s): 

Projects  to  Impose  and  Use  PFC 

1.  Construct  Vault  and  Standby  Power 
Generator 

2.  Passenger  Facility  Charge  Application 
Costs 

3.  Reconstruct  West  Terminal  Apron — 
Phasel&n 

4.  Reconstruct  Access  Roads  to  West 
Terminal  Area 

5.  Acquire  Snow  Removal  Equipment — 
Rimway  Sweeper 

6.  Reconstruct  West  Terminal  Building 

Projects  Only  to  Impose  a  PFC 

7.  Reconstruct  and  Expand  Air  Cargo 
Apron 

8.  Acquire  Land 

9.  Acquire  Snow  Removal  Equipment 

10.  Construct  Parallel  Taxiway  for 
Runway  8/26 

11.  Extend  and  Strengthen  Runway  8/26 

12.  Install  Security  Fence 

13.  Construct  Hangar  Taxiways 

14.  Construct  Service  Road  to  North 
Areas 

15.  Construct  Compass  Rose 

16.  Const.  Service  Rd  to  Air  Carrier 
Apron  and  Cargo  Apron 

17.  Prepare  Airport  Master  Plan 

18.  Reconst.  Rwy  13/31  and  Install 
Porous  Friction  Course 

19.  Install  Runway  Surface  Condition 
Detector  System 

20.  Install  Automated  Weather 
Observing  System  (AWOS). 

Qass  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  to 
be  required  to  collect  PFCs: 
Unscheduled  passenger/charter 
services:  operating  aircraft  with  30  seats 
or  less. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  City  of 
Minot. 


Issued  in  Des  Plaines,  Illinois  on  October 
4, 1993. 

W.  Robert  Billingaley, 
Manager,  Airports  Division,  Great  Lakes 
Region. 
[FR  Doc.  93-24955  Filed  10-8-93:  8:45  am) 
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Federal  Transit  Administration 

Environmental  Impact  Statement  on 
the  Selection  and  Construction  of  a 
New  High  Capacity  Transit 
Improvement  In  Clackamas  and 
Multnomah  counties,  OR,  and  Clark 
County,  WA 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  intent  to  prepare  an 

environmental  impact  statement. 

SUMMARY:  The  Federal  Transit 
Administration  (FTA),  Metro  and  C- 
TRAN  hereby  give  notice  that  they 
intend  to  prepare  an  Environmental 
Impact  Statement  (EIS)  in  accordance 
with  the  National  Environmental  PoUcy 
Act  (NEPA)  on  a  proposal  to  construct 
a  new  high  capacity  transit 
improvement  in  the  combined 
Milwaukie  and  1-5  North  corridor  from 
Clackamas  Goimty,  Oregon,  through  the 
Portland  central  business  district  to 
Clark  Coimty,  Washington.  The  local 
cooperating  lead  agencies  for  the  project 
will  be  Metro  and  C-Tran.  The  local 
joint  lead  agencies  will  ensure  that  the 
Environmental  Impact  Statement  (EIS) 
also  satisfies  the  requirements  of  the 
Stat^  of  Washington  Environmental 
Protection  Act  (SEPA)  and  serves  as  the 
EIS  required  by  SEPA.  The  study  will 
initially  evaluate  several  high  capacity 
transit  alternatives,  a  Transportation 
System  Management  (TSM)  alternative, 
a  No-Action  alternative  and  possibly 
new  alternatives  generated  through  the 
scoping  process.  Those  alternatives  that 
are  determined  to  be  the  most  promising 
will  be  evaluated  within  the  EIS. 
Scoping  for  the  initial  study  of  the 
altematiyes  will  be  accomplished 
through  correspondence  with  interested 
persons,  organizations,  and  federal,  state 
and  local  agencies  and  through  three 
public  meetings. 

DATES:  Comment  Due  Date:  Written 
comments  on  the  scope  of  alternatives 
and  impacts  to  be  considered  should  be 
sent  to  Metro  by  November  12, 1993. 
Scoping  Meetings:  Public  scoping 
meetings  will  be  held  on  Tuesday, 
October  26, 1993  at  3  p.m.  and  7  p.m. 
in  the  Oregon  Convention  Center,  and 
on  Wednesday,  October  27, 1993  at  7 
p.m.  at  the  Putnam  High  School 
Cafeteria,  and  on  Thursday,  October  28, 
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1993  at  7  p.m.  in  the  Clark  County 
Public  Utility  District  Community 
Room.  See  ADDRESSES  below. 
ADDRESSES:  Written  comments  on  the 
project  scope  should  be  sent  to  Mr.  Leon 
Skiies,  Project  Manager,  Metro,  600  NE 
Grand,  Portland,  Oregon,  97232. 
Scoping  meetings  will  be  held  at  the 
following  locations: 

1.  Tuesday,  October  26, 1993—3  p.m. 
and  7  p.m.,  Oregon  Convention  Center, 
777  NE.  Martin  Luther  King  Jr.  Blvd., 
Portland,  Oregon  97232. 

2.  Wednesday,  October  27, 1993—7 
p.m.,  Putnam  High  School,  4950  SE. 
Roethe  Road,  Milwaukie,  Oregon. 

3.  Thursday,  October  28. 1993—7 
pjn.,  Qark  County  Public  Utility 
District,  1200  Fort  Vancouver  Way, 
Vancouver,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Terry  Ebersole,  Regional  Administrator, 
Federal  Transit  Administration.  915 
Second  Av*iue,  Suite  3142,  Seattle, 
Washington.  98104,  (206)  220-7954,  or 
Mr.  Leon  Slfiles,  Project  Manager, 
Metro,  600  fJE  Grand,  Portland,  Oregon, 
97232.  (503J  797-1700. 

SUPPt^MENTARY  INFORMATION: 

I.  Scoping 

FTA,  Metro  and  C-Tran  invite 
interested  individuals,  organizations, 
and  federal,  state  and  local  agencies  to 
participate  in  defining  the  alternatives 
that  could  be  evaluated  in  a  local 
screening  process  and  subsequently  in 
the  EIS  and  in  identifying  any 
significant  social,  economic  or 
environmental  issues  related  to  the 
alternatives.  Staff  will  be  present  at  the 
scoping  meetings  to  describe  the 
proposed  scope  of  the  study  using  maps 
and  visual  aids,  a  project  work 
schedule,  opportunities  for  citizen 
involvement,  and  an  estimated  budget. 
Members  of  the  public  and  interested 
Federal,  state,  and  local  agencies  are 
invited  to  comment  on  the  proposed    ^ 
scope  of  work,  alternatives  to  be  ^ 

assessed,  impacts  to  be  analyzed,  and 
evaluation  criteria  to  be  used  to  arrive 
at  a  decision.  Comments  regarding  the 
scope  of  the  study  may  be  made  verbally 
at  the  public  scoping  meetings  or  in 
writing.  See  DATES  and  ADDRESSES 
sections  above  for  locations  and  times. 

n.  Description  of  Study  Area  and 
P^ijectNeed 

The  study  area  is  the  travel  shed  from 
Oregon  City,  Oregon,  through  the 
Portland  central  business  district  into 
Clark  County.  Washington.  The  study 
area  generally  encompasses  1-205 
between  Clackamas  Town  Center  and 
Oregon  City;  McLoughiin  Blvd.  between 
the  Portland  CBD  and  Oregon  City;  1-5 


North  between  the  Portland  CBD  and 
179th  in  Clark  County;  and  SR-500 
between  1-5  and  Vancouver  Mall.  High 
capacity  transit  service  to  the  activity 
centers  of  Oregon  City,  Clackamas  Town 
Center,  Milwaukie  and  Portland,  Oregon 
and  Vancouver,  f  79th  St.  and 
Vancouver  Mall  in  Washington  will  be 
evaluated.  The  study  is  intended  to 
address  traffic  and  air  quality  problems, 
land  use  goals  and  local  transportation 
poUcies  by  improving  transit  service  in 
an  area  that  is  experiencing  significant 
population  and  employment  growth. 

in.  Ahemativea 

The  alternatives  proposed  for  initial 
evaluation  include:  No- Action,  which 
means  no  high  capacity  transit 
improvements  would  be  built  in  the 
study  area,  and  a  variety  of  build 
alternatives,  including  expanded  bus 
service,  busways  and  light  rail  transit. 
The  build  alternatives  include  several 
termini  and  alignment  options.  Prior  to 
initiation  of  the  EIS,  the  study  will 
perform  an  analysis  on  the  alternatives 
in  order  to  screen  out  all  but  the  most 
promising  alternatives.  The  EIS  will  be 
written  on  and  analyze  only  the  most 
promising  alternatives. 

IV.  Probable  Etkda 

FTA  and  the  local  cooperating 
agencies  plan  to  evaluate  in  the  EIS  all 
significant  social,  economic,  and 
environmental  impacts  of  the 
alternatives  that  are  determined  to  be 
the  most  promising  following  an 
extensive  public  involvement  and  local 
screening  process.  Among  the  primary 
issues  that  will  be  addressed  in  the  EIS 
are  the  expected  impact  on  transit 
ridership.  the  capital  outlays  needed  to 
construct  the  project,  and  the  financial 
impacts  on  the  funding  agencies. 
Environmental  and  social  impacts 
proposed  for  analysis  in  the  EIS  include 
land  use  impacts,  neighborhood 
impacts,  traffic  impacts,  visual  impacts, 
impacts  on  historical  and  cultural 
resources,  air  quality  impacts,  and  noise 
and  vibration  impacts.  Impacts  on 
natural  areas,  rare  and  endangered 
species,  water  quality,  ground  water, 
and  geologic  forms  will  also  be  covered 
in  the  EIS.  Measures  to  mitigate 
significant  adverse  impacts  will  be 
explored. 

V.  FTA  Proceduree 

In  accordance  with  the  Federal 
Transit  Act,  as  amended,  and  FTA 
policy,  the  Draft  EIS  will  be  prepared  in 
conjimction  with  an  Ahemativea 
Analysis,  and  the  Final  EIS  in 
conjunction  with  Preliminary 
Engineering.  After  its  publication,  the 
Draft  EIS  will  be  available  for  public 


and  agency  review  and  comment,  and  a 
public  hearing  will  be  held.  On  the  basis 
of  the  Draft  EIS  and  the  comments 
received,  Metro  will  select  a  locally 
preferred  alternative  and  seek  approval 
from  FTA  to  continue  with  Preliminary 
Engineering  and  preparation  of  the  Final 
OS. 

Issued  on:  October  5, 1993. 
Terry  Ebersole, 

Regional  Administrator. 

[FR  Doc.  93-24857  Piled  10-6-93;  8:45  am) 
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Transfer  of  Federatty  Assisted  Land  or 
Facility 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  intent  to  transfer 

Federally  assisted  land  or  fadhty. 

summary:  The  Federal  Transit  Act,  as 
amended  (FT  Act),  permits  the 
Administrator  of  the  Federal  Transit 
Administration  (FTA)  to  authorize  a 
recipient  of  FTA  funds  to  transfer  land 
or  a  fecihty  to  a  pubfic  body  for  any 
public  purpose  with  no  further 
obligation  to  the  Federal  Government  if. 
among  other  things,  no  Federal  agency 
is  interested  in  acquiring  the  asset  for 
Federal  use.  Accordingly,  FTA  is 
issuing  this  Notice  to  advise  Federal 
agencies  that  the  Santa  Clara  County 
Transit  District  intends  to  transfer  real 
property  located  at  the  southeast  comer 
of  Highway  237  and  Zenker  Road,  San 
Jose,  CA. 

EFFECTIVE  DATE:  Any  Federal  agency 
interested  in  acquiring  the  land  or 
facihty  must  notify  the  FTA  San 
Francisco  Regional  Office  of  its  interest, 
by  November  12. 1993. 
ADDRESSES:  Interested  parties  should 
notify  the  Regional  Office  by  writing 
Donna  Turchie,  Federal  Transit 
Administration  at  211  Main  Street,  Suite 
1160,  San  Francisco.  CA  94105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Turchie.  in  the  San  Francisco 
Regional  Office,  at  415/744-3115  or 
Frank  Kelly,  Office  of  &ants 
Management  at  202/366-1647. 

SUPPt^MENTARY  INFORMATION: 

Background 

Section  12(k)  of  the  FT  Act,  as 
amended,  provides  guidance  on  the 
transfer  of  capital  assets.  Specifically,  if 
a  recipient  of  FTA  assistance  determines 
that  capital  assets  (including  land) 
acquired,  in  whole  or  part,  with  such 
assistance  are  no  longer  needed  for  the 
purposes  for  which  they  were  acquired, 
the  Administrator  may  authorize  the 
transfer  of  such  assets  to  any  pubhc 
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body  to  be  used  for  any  public  purpose 
v«rith  no  further  obligation  to  the  Federal 
Government 

Section  12(kX2)  Determinations 

The  pro\isioa  also  provides  that 
before  the  FTA  may  authorize  such  a 
transfer  for  a  non-transit  use,  the  FTA 
must  first  determine  that: 

(A)  The  asset  being  transferred  will 
remain  in  pubUc  use  for  not  less  than  5 
years  after  the  date  of  the  transfer: 

(B)  There  are  no  purposes  eligible  for 
assistance  under  the  FT  Act  for  which 
the  asset  should  be  used:  • 

(C)  The  overall  benefit  of  allowing  the 
transfer  outweigh*  the  Federal 
Government  interest  in  liquidation  and 
return  of  the  Federal  financial  interest 
in  the  asset,  after  consideration  of  fair 
market  value  and  other  factors:  and 

(D)  In  any  case  in  which  the  asset  is 
a  fadlity  or  land,  there  is  no  interest  in 
acquiring  the  asset  for  Federal  use. 

Federal  Interest  in  Acquiring  Land  or 
Facility 

This  document  implements  the 
requirements  of  section  12(k)(2)(D). 
Accordingly.  FTA  hereby  provides 
notice  of  the  avail^Uity  of  the  land  or 
faciUty  further  described  below.  Any 
Federal  agency  interested  in  acquiring 
the  affected  land  or  facility  should 
promptly  notify  the  FTA. 

If  no  Federal  agency  is  interested  in 
acquiring  the  existing  land  or  facility. 
FTA  will  make  certain  that  the  other 
requirements  specified  in  section 
12(k)(2)  (A)  through  (C)  are  met  before 
permitting  the  a^t  to  be  transferred. 

Additional  Description  of  Land  or 
Facility 

The  property  is  vacant  land, 
consisting  of  two  adjacent  parcels. 
Parcel  49630-1  has  an  easement  with 
the  City  of  San  Jose  for  an  existing 
underground  sewer  line  on  .077  acres. 
The  unencumbered  area  of  this  parcel  is 
.411  acres.  Parcel  49641-1  is  2.73  acres 
of  unencumbwed  property. 

Issued  on:  October  5, 1993. 
Portia  L.  Palmer. 
Acting  Regional  Administrator. 
(FR  Doc.  93-24856  Filed  10-«-93:  jB:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Departmental  OfTlces;  Debt         ^ 
Management  Advlscry  Committee; 
Meeting 

Nodct  as  baieby  pvsn.  pursuant  to  5 
U.S.C  App.  X  sac.  lfl(eX2).  that  • 
meeting  will  be  haid  at  tlM  U^ 
Treasiuy  DapaitMit.  IStii  and 


Pennsylvania  Avenue  NW.,  Washington, 
DC,  on  November  2  and  3, 1993,  of  the 
following  debt  management  advisory 

committee: 

Public  Securities  Association  Treasury 
Borrowflut  Advisory  Committee 


The  aged^^  for  the  meeting  provides 
for  a  techni^  background  briefing  by 
Treasury  stsl^  on  November  2,  followed 
by  a  charge  by  the  Secretary  of  the 
Treasury  or  his  designate  that  the 
committee  discuss  particular  issues,  and 
a  working  session.  On  November  3,  the 
committee  will  present  a  written  report 
of  its  recommendations. 

The  backgroimd  briefing  by  Treasury 
staff  will  be  held  at  9  a.m.  Eastern  time 
on  November  2  and  will  be  open  to  the 
public.  The  remaining  sessions  on 
November  2  and  the  committee's 
reporting  session  on  November  3  will  be 
closed  to  the  public  pursuant  to  5  U.S.C 
App.  2  sec.  10(d). 

Iliis  notice  shall  constitute  my 
determination,  pursuant  to  the  authority 
placed  in  heads  of  departments  by  5 
U.S.C.  App.  2  sec  10(d)  and  vested  in 
me  by  Treasury  Department  Order  No. 
101-05.  that  the  closed  portions  of  the 
meeting  are  concerned  with  information 
that  is  exempt  iroxa  disclosure  under  5 
use.  sec.  552b{c)(9)(AJ.  The  public 
interest  requires  that  such  meetings  be 
closed  to  the  public  because  the 
Treasury  Department  requires  frank  and 
full  advice  from  representatives  of  the 
financial  community  prior  to  making  its 
final  decision  on  major  financing 
operations.  HistoricsJly,  this  advice  has 
been  offered  by  debt  management 
advisory  committees  established  by  the 
several  major  segments  of  the  financial 
pnmmiinity  VVhen  SO  Utilized,  such  a 
committee  is  recognized  to  be  an 
advisory  committee  imder  5  U.S.C  App. 
2  sec.  3. 

Although  the  Treasury's  final 
announcement  of  financing  plans  may 
not  reflect  the  recommendaticms 
provided  in  reports  of  the  advisory 
committee,  premature  disclosure  of  the 
committee's  deliberations  and  reports 
would  be  likely  to  lead  to  significant 
financial  ^>eculation  in  the  securities 
market.  Thus,  these  meetings  fall  within 
the  exemption  covered  by  5  U.5.C  sec 
552b(c)(9)(A). 

The  Office  of  the  Under  Secretary  for 
Domestic  Finance  is  responsible  for 
maintaining  lecords  of  debt 
managemeot  adrieoiy  comraittoe 
meeting*  «»d  far  pvovidtBg  ennud 
reports  seldag  fartb  «  summary  of 
ccanmittee  acttvMes  end  mck  other 
matters  as  m>7  be  tefonaMive  to  the 
public  cqimMhA  with  tiie  {K^icy  of  S 
U.S.CeecSSSb, 


Dated:  October  S,  1993. 
Frank  N.  Newman, 

Under  Secretary  of  the  Treasury ,  Domestic 

Finance. 

(FR  Doc.  93-24917  Filed  10-8-93;  8:45  amj 
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Flecal  Service 

[Dapt  Clrc.  750, 1993  Rev.,  Supp.  No.  4] 

The  Midwestern  Indemnity  Co. 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  Bonds  is 
hereby  issued  to  the  fbllowLng  company 
under  Sections  9304  and  9308,  Title  31. 
of  the  United  States  Code.  Federal  bond 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasxiry  Circular 
570, 1993  Revision  on  page  35804  to 
reflect  this  addition: 

The  Midwestern  Indemnity  Company. 
Business  address:  1700  Edison  Drive, 
Milford.  OH  45150.  Underwriting 
Limitation  t>:  $6,206,000.  Surety 
Licenses  e:  AL.  GA.  IL.  IN.  lA.  KS.  ML 
MN,  MO,  NE.  NC,  OH.  FA.  TN.  VA.  WV. 
WI.  Incorporated:  Ohio. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  'The  Certificates  are  suoject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31 
CFR.  Part  223).  A  Ust  of  qualified 
companies  is  published  annually  as  of 
July  1  in  Treasury  Department  Cimilar 
570,  with  details  as  to  underwriting 
limitations,  areas  in  w^ch  licensed  to 
transact  surety  business  and  other 
information. 

Copies  of  the  Circular  may  be 
obtained  form  the  Department  of  the 
Treasury,  Financial  Management 
Service,  Funds  Management  Division. 
Surety  Bond  Brandi,  Washington,  DC 
20227,  telephone  (202)  874-6850. 

Date±  September  30, 1993. 
Charln  F.  Schwan  m. 
Director,  Funds  Matutgemeat  Division, 
Financial  K4aaagement  Service. 
[FR  Doc  93-24675  Filed  lO-ft-93;  8.-4S  un] 
BIUJNQCOOC 


UNITED  STATES  INFORMATION 
AGENCY 

Performance  Review  Board  Membera 

agency:  United  States  Information 

Agency. 

ACTION:  Notice. 

SUMMARr.  This  Notioe  is  ieeued  to  revise 
the  memberriiip  of  tiM  UoMed  States 
InformetioB  Agency  ^JSIA)  Terfmnance 
Review  Board. 
DATES:  l^Mm  publication. 
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RM  FURTHER  INFORMATION  CONTACT: 

Mr.  John  S.  Welch  (Co-Executive 
Secretary),  Deputy  Director.  Office  of 
Personnel.  Bureau  of  Broadcasting, 
U.S.  Inforniation  Agency.  330 
Independence  Avenue  SW.. 
Washington,  DC  20547.  Tel:  (202) 
619-7545. 

or 

Ms.  Patricia  H.  Noble  (Co-Executive 
Secretary),  Chief.  Domestic  Persoruiel 
Division.  Office  of  Personnel.  U.S. 
Information  Agency.  301  4th  Street 
SW..  Washington,  DC  20547,  Tel: 
(202)  619-4617. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  section  4314(c)  (1) 
through  (5)  of  the  Civil  Service  Reform 
Act  of  1978  (Pub.  L  95454).  the 
following  hst  supersedes  the  U.S. 
Information  Agency  Notice  (57  FR 192, 
October  2. 1992) 

Chairperson:  Associate  Director  for 
Management  Richard  T.  Stephens 
(Acting) 

Deputy  Chairperson:  Associate  Director 
for  Broadcasting  Joseph  B.  Bruns 
(Acting) 

Career  SES  Members 

Hattie  P.  Baldwin,  Director,  Office  of 
Equal  Emplojrment  Opportunity  and 
Civil  Rights 

J.  Richard  Berman,  Assistant  Inspector 
General  for  Audits,  Office  of  Inspector 
General 

Janice  H.  Brambilla,  Director,  Office  of 
Personnel.  Bureau  of  Broadcasting 

Richard  J.  Caldwell,  Deputy  for 
Telecommunications,  Office  of 
Engineering  and  Technical 
Operations.  Bureau  of  Broadcasting 

Edward  J.  DeFontaine,  Director, 
Broadcasting  Operations,  Bureau  of 
Broadcasting 

R.  Wallace  Stuart,  Deputy  General 
Counsel,  Office  of  the  General 
Counsel 

Alternate  Career  SES  Members 

William  K.  Jones,  Director,  Washington 
Relocation  Project  Staff 

Earl  Khtenic.  Senior  Advisor  to  the 
Associate  Director  for  Broadcasting. 

This  supersedes  the  previous  U.S. 
Information  Agency  Notice  (57  FR  192 
October  2. 1992) 

Dated:  October  5, 1993. 
Richard  Stephens, 

Deputy  Associate  Director  for  Management, 
U.S.  Information  Agency. 
[PR  Doc.  93-24946  Filed  10-8-93, 8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  0MB 
Review:  Application  for  Amounts  Due 
Estate*  of  Persons  Entitled  to  Benefits, 
VA  Form  21-609 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  AHairs 
has  submitted  to  0MB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  number(s).  if 
apphcable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  apphcable;  (5) 
the  estimated  average  buraen  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers.  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington.  DC  20420,  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  hst  should  be  directed  to 
VA's  0MB  Desk  Officerjoseph  Lackey. 
NEOB.  Room  3002.  Washington,  DC 
20503.  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  by  November  12. 
1993. 

Dated;  September  30. 1993. 

By  direction  of  the  Secretary. 
B.  Michael  Berger,  . 

Director,  Records  Management  Service. 

Extension 

1.  AppUcation  for  Amounts  Due  Estates 
of  Persons  Entitled  to  Benefits,  VA 
Form  21-609 

2.  The  form  is  used  to  gather  the 
necessary  information  to  determine 
who  is  the  proper  payee  of  certain 
accrued  benefits  due  the  veteran  at 
the  date  of  his  or  her  death.  The 
information  is  used  by  VA  to 
determine  eligibility. 

3.  Individuals  or  households 

4.  375  hours. 

5.  30  minutes 

6.  On  occasion 


7.  750  respondents 

[FR  Doc.  93-24911  Filed  10-»-93;  8  45  am) 
BiUJNOCooE  nao-oi-M 


Information  Collection  Under  OMB 
Review:  Statement  of  Disappearance. 
VA  Form  21-1775 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  Usts  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  number(s).  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  apphcable;  (5) 
the  estimated  average  buraen  hours  per  . 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers.  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
NW.  Washington.  DC  20420,  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey. 
NEOB,  Room  3002,  Washington.  DC 
20503.  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  by  November  12. 
1993. 

Dated:  September  30, 1993. 

By  direction  of  the  Secretary. 
B.  Michael  Berger, 
Director,  Records  Management  Service. 

Extension 

1.  Statement  of  Disappearance.  VA  Form 
21-1775 

2.  The  form  is  used  to  gather  the 
necessary  information  from 
individuals  to  determine  if  a  decision 
of  formal  presumption  of  death  can  be 
made  for  benefits  payment  purposes 
when  a  veteran  has  been  missing  for 
seven  years.  The  information  is  used 
by  VA  to  determine  death  benefit 
entitlement. 

3.  Individuals  or  households 

4.  5,000  hours 

5.  2  hours  and  45  minutes 
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6.  On  occasion 

7.  2,000  respondents. 

(FR  Doc  93-24912  Filed  10-8-93;  8:45  ami 

■lUJNQ  COOC  •320-Ot-M 


Informatfon  CoHeetlon  Under  0MB 
Review:  VA  Acquisition  Regulation 
(VAAR)  (48  CFR.  Chapter  8,  Parts  813. 
814.  and  815) 

agency:  Departmmit  of  Veterans  Affairs, 
ACnow:  Notice. 

The  Department  of  Veterans  ASairs 
has  submitted  to  0MB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information:  (1)  the  title  of  the 
information  collection,  and  the 
Department  form  number(s),  if 
applicable:  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond:  (4)  an  estimate  of  the 
total  annual  reporting  hovirs,  and 


recordkeeping  burden,  if  applicable:  (S) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 

information  collection  and  supporting 
documents  may  be  obtained  firom  Patti 
Viers,  Office  of  Information  Resources 
Management  (723),  Department  of 
Veterans  A^irs,  810  Vermont  Avenue 
NW.,  Washington.  DC  20420  (202)  233- 
3172. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer.  Joseph  Lackey. 
NEOB.  room  3002.  Washington.  DC 
20503.  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
November  12, 1993. 

Dated:  September  30. 1993. 


By  direction  of  the  Secretary. 
B.  Michael  Berger. 
Director.  Records  Management  Service.   - 

Revision 

1.  VA  Acquisition  regulation  (VAAR) 
(48  CFR.  chapter  8.  parts  813. 814. 
and  815) 

2.  Acquisition  information  is  collected 
by  VA  purchasing  and  contracting 
personnel  for  the  purpose  of  issuing 
purchase  orders  and  awarding 
contracts  for  suppUes.  services,  and 
constructicm  necessary  to  the 
operations  of  VA  offices  and  health 
care  facilities. 

3.  Individuals  or  households — 
Businesses  or  other  for  profit — Small 
businesses  or  organizations — Non- 
profit institutions. 

4.  981.445  hours. 

5.  2.3  hours. 

6.  As  ofiiers  are  solicited. 

7.  426,715  respondents. 

(FR  Doc.  93-24913  Filed  10-8-93. 8:45  am) 
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Sunshine  Act  Meetings 


Federd  Xsgirter 

Vol.  58.  No.  195 
Tuesday.  October  12.  1M3 


TNs  section  o»  the  FEDERAL  REGMSTFR 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552t>(e)(3). 


FEOBML  ENETOT  HEQULATORY 
COMMISSIOM 

The  following  notioe  of  meeting  is 
published  pursuant  to  Section  3  (a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409).  U.S.C.  552b: 
DATE  AND  TlilE:  October  13. 1993. 10:00 
a.m. 

PUCE:  825  North  Capitol  Street.  NE., 
Room  9306.  Washington.  DC  20426. 
STATUS:  C^n. 
MATTERS  TO  BE  CON8IOERE0:  Agenda. 

Note— Items  listed  on  (he  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  WFORMATKM: 
Lois  O.  Casheil,  Secretary.  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  Ust  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  hstlng  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Informatisn  Centsr. 

Consent  Agende— Hydro,  SSTfh  Meeting- 
October  13, 19S3,  R;q;uUr  Meeting  {10«0 
ajB.) 

CAH-1. 
Project  Na  3623-097,  Youghiogfaeny 
Hydxoelectric  Authoritr 
CAH-2. 
Project  Na  10729-003,  Muiphy  Hydro 
Company,  Inc. 
CAH-3. 

Project  No.  6287-007,  Rainsong  Company 
CAH-L 
Project  Na«.  10822-001  and  10823-001, 
Summit  Hydropower 
CAH^. 
Project  No.  11221-003,  Tiopicana  Limited 
Partneiahip 
CAH-6. 
Project  Na  11323-001,  Blue  Diamond 
Associatat 
CAH-7. 

Omitted 
CAH-8. 
Project  Nos.  2523-004. 005  and  006. 
Wisconsin  Electric  PowerOnnpeoy 
CAH-9. 
Projeot  Na  8256-002,  joe^  M.  Kesting 

Ceoaent  Agenda— Electric 
CAE-1. 
Docket  Na  FA91-54-001.  Central  Vermont 
PvUic  Service  Coipention 
CAE-2. 


Docket  Nos.  ER9S-623-eO0 end  ER93- 
533-000,  Western  Resoimxs,  Inc.  and 
Kansas  Gas  &  Electric  Company 
CAE-3. 
Docket  No.  EL92-36-O00.  Arkansas  Power 
8t  Light  Company,  System  Energy 
Resources,  Inc.,  New  Orleans  Public 
Service,  Inc.,  Loaisiana  Power  ft  Light 
Company,  Minisslppl  Power  ft  Light 
Company  and  Enteigy  Power,  Inc. 
CAE-4. 
Docket  Nos.  EL93-21-000,  001.  EL93-25- 
001  and  EL93-3B-O00.  Vermont  Yankee 
Nuclear  Power  Corpoiatian  Docket  Nos. 
ER9O-52S-000  and  ER90-526-000,  New 
England  Power  Company 
CAE-5. 
Docket  No.  ER84-560-035.  Union  Electric 
Company 
CAE-6. 
Docket  No.  EC93-6-001,  Cincinnati  Gas  ft 
Electric  Company  and  PSI  Energy,  Inc. 
CAE-7. 
Docket  No.  ER83-616-036,  Systems  Energy 
Resources.  Inc. 
CAE-8. 
Docket  No.  ER92-612-001.  Wisconsin 
Electric  Power  Company 
CAE-9. 
Docket  No.  ER93-296-001,  Green 

Mountain  Power  Corporation 
Docket  No.  ER93-297-001.  Northeast 
UUlities  Service  Company 
CAE-10. 
Docket  No.  PL93-2-003.  Prior  Notice  and 
Filing  Requirements  Under  Part  II  of  the 
Federal  Power  Act 
CAE-11. 

Omitted 
CAE-12. 

Omitted 
CAE-13. 
/  Docket  Na  EL88-1-005  fPhase  n),  Indiana 
ft  Michigan  Municipal  Distributors 
Association  and  Qty  of  Auburn.  Indiana 
T.  Indiana  Michigan  Power  Company 
Docket  Nos.  EK88-91-004  and  ERB8-32- 
004  (Phase  H),  Indiana  Michigan  Power 
Company 
CAE-14. 
Dodset  N«.  fiRB5-47T-01S,  Southwestern 
Public  Service  Company 
CAE-15. 
Docket  No.  ER92-5 17-002,  Southern 
Company  Services,  Inc. 
CAE-16. 
Dodcet  No.  ELS3-45-000.  Metropohtan 
Dade  County.  Florida  v.  Energy  Systems 
Division  of  Theimo  Electron 
CorporaUon.  Florida  Energy  Partners 
Limited  Partnership  and  South  Florida 
Cogeneration  Associates 
Docket  No.  QF63-MB-002.  Entergy 
Systems  Divisions  of  Thermo  Electron 
Corporation,  Metropolitan  DadeOjuuty, 
Florida  flneigy  Partaers  limited 
Pailuei  iui|i  ttsd  Sodfli  Oigeuei  atiuii 
Associates 
CAE-17. 


Docket  No.  BR93-73-O0D.  Nordic  Power  of 
Southpoint  I  i-itnitAf<  Partnership 
CAE-18. 
Docket  No.  EG93-70-00e,  Haralson 
Generating  Company,  LP. 
CAE-1 9. 
Docket  No.  EG93-68-000,  Indiana 
Generating  Company,  LP. 
CAE-20. 
Docket  No.  EG93-77-00Q,  Nevada 
Cogeneration  Associates  tS 
CAE-2 1. 
Docket  No.  EG93-66-000,  Tenneco  Power 
Generation  Company 
CAE-22. 
Docket  No.  EG93-7fr-000,  Muddy  River 
Limited  Partnership 
CAE-23. 
Docket  No.  EG93-67-000,  LGftE  Power 
Generation,  L.P. 
CAE-24. 
Docket  No.  EG93-72-000,  Tenasko 
Washington  Partners  II,  LP. 
CAE-25. 

Docket  No.  EG93-69-000.  DLS  Energy,  Inc. 
CAE-26. 
Dodeei  No.  EC9S-74-000,  CRSS  Caphal 
Cogeneration,  Inc. 
CAE-27. 
Docket  No.  EG93-75-O00,  Naheola  Power, 
Inc. 
CAE-28. 
Docket  No.  EG93-64-000.  CSW  Nevada. 
Inc. 
CAE-29. 
Docket  No.  EG93-65-O00.  VC  Operatii^ 
Services 
CAE-3B. 
Docket  No.  EC93-71-000,  Red  Lake  Bneisy 
Partners 
CAB-31. 
Docket  No.  RM93-22-O00.  Notice 
Provisions  6>r  AppHcations  far 
Transmission  Services  Under  Section 
211  of  the  Federal  Power  Act 


Consent 


IC« 


CAG-1. 
Docket  No.  RP91-104-006,  Transwestem 
Pipeline  Company 
CAG-2. 
Docket  No.  PR93-10-000,  Louisiana  State 
Gas  Oorporation 
CAG-3.  • 
Docket  No.  PR93-11-00Q,  Norttem  Illinois 
Gas  Company 
CA&-t. 
Docket  No.  RP88-259-oes,  Northern 
Natural  Gas  Company 
CAG-5. 
Docket  No.  RP93-t4H>10,  AJgonqoinGas 
Transmission  Oompaiiy 
CAG-6. 

Docket  No,  RP93-69-001.  MICC,  Inc. 
CAG-r. 
Dod»t  Na  RP93-tr3-000,  PadficGas 
Transmission  CamDvny 
CAG-8. 
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Docket  Na  RP93-195-000,  Florida  Gas 
Transmission  Company 
GAG— 9 
Docket  No.  RP93-134-0O5,  Southern 
Natural  Gas  Company 
CAG-10. 
Docket  Nos,  RP93-1 39-000  and  001, 
Trenswestem  Pipeline  Company 
CAG-ll. 
Docket  Nos.  RP93-143-001  and  RP93- 
157-001,  Carnegie  Natural  Gas  Company 
CAG-12. 
Docket  No.  CP91-2322-005.  Paiute 
Pipeline  Company 
CAG-13. 

Omitted 
CAG-14. 
Docket  No.  RP92-166-010,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-15 

Omitted 
CAG-16. 
Docket  Nos.  RP93-6-008,  009  and  RS92- 
75-002,  Pauite  Pipeline  Company 
CAG-17. 

Omitted 
CAG-ll, 

Omitted 
CAG-19. 

Omitted 
CAG-20. 
Docket  No.  RP93-141-001,  Northern 
Natural  Gas  Company 
CAG-21. 
Docket  Nos.  TA91-1-1 7-009,  TM91-1-17- 
002  and  RP85-177-102.  Texas  Eastern 
Transmission  Corporation 
CAG-22. 
Docket  Nos.  IS93-31-000  and  IS93-37- 
000,  Point  Arguello  Pipeline  Company 
CAG-23. 
Docket  No.  RO87-19-000,  Pel-Star  Energy, 
Inc.  and  John  H.  Harvison 
CAG-24. 
Docket  No.  RO91-5-000.  T.E  Reserve 
Corporation  and  James  G.  Allison,  Jr. 
CAG-25. 
Docket  No.  GP93-8-000,  North  Dakota 
Industrial  Commission,  Tight  Formation 
Determination,  North  Dakota-3,  Red 
River  Formation.  FERC  No.  JD93-05716T 
CAG-26. 

Omitted 
CAG-27. 
Docket  No.  CP91-2759-002,  Northern 
Natural  Gas  Company 
CAG-28. 
Docket  No.  CP92-165-002,  Texas  Eastern 
Transmission  Corporation 
CAG-29. 
Docket  No.  CP92-1 90-001.  Panhandle 

Eastern  Pipe  Line  Company 
Docket  No.  CP92-203-001,  KN  Wattenberg 
Transmission  Limited  Liability  Company 
Docket  No.  CP92-208-001,  KN  Front 
Range  Gathering  Company 
CAG-30. 
Docket  Nos.  RM92-1 3-002  and  003, 
Revisions  to  Regulations  Governing 
NGPA  Section  311  Construction  and  the 
Replacement  of  Facilities 
CAG-31. 
Docket  No.  CP93-79-000.  Mid  Louisiana 
Gas  Company  and  Fairbanks  Gathering 
Company 
CAG-32. 


Docket  No.  CP93-41-001,  KN  Energy.  Inc 

and  KN  Interstate  Gas  Transmission 

Company 
Docket  Na  CP93-42-001.  KN  Gas 

Gathering,  Inc. 
CAG-33. 
Docket  Nos.  RS92-49-003.  RP92-74-009, 

RP92-204-O02  and  CP92-668-002, 

South  Georgia  Natural  Gas  Company 
CAG-34. 
Docket  No.  RP93-169-000, 

Transcontinental  Gas  Pipe  Line 

Corporation 
CAG-35. 
Docket  Nos.  RP93-5-000,  010. 014  and 

RP93-96-001,  Northwest  Natural  Gas 

Company 
CAG-36. 
Docket  No.  CP92-668-003,  Southern 

Natural  Gas  Company  and  South  Georgia 

Natural  Gas  Company 

Hydro  Agenda 

H-1. 
Reserved 

Electric  Agenda 

E-1. 
Docket  Nos.  TX93-4-O00  and  EL93-51- 
000,  Florida  Municipal  Power  Agency  v. 
Florida  Power  ft  Li^t  Company.  Order 
on  complaint  under  section  211  of  the 
Federal  Power  Act. 


Oil  and  Gaa  Agenda 

/.  Pipeline  Rate  Matters 

PR-1. 
Docket  No.  RM93-1 1-000.  Revision  to  Oil 
Pipeline  Regulation  Pursuant  to  the 
Energy  Policy  Act  of  1992.  Final  Rule. 
PR-2. 
Docket  No.  RM94-1-000.  Market-Based 
Ratemaking  for  Oil  Pipelines.  Notice  of 
Inquiry. 
PR^-a. 
Docket  No.  RM94-2-O00,  Cost-of-Service 
Filing  and  Reporting  Requirements  for 
Oil  Pipelines.  Notice  of  Inquiry. 
PR-4. 
Docket  Nos.  IS90-21-002.  IS90-31-002, 
1S90-32-002,  IS90-40-002.  IS91-1-002, 
SP91-3-002,  SP91-5-002,  IS91-21-002, 
IS91-2&-002,  IS91-33-002,  IS92-1»-001 
and  OR93-1-000,  Williams  Pipe  Line 
Company 
Docket  Nos.  IS90-39-002,  IS91-3-000  and 
IS91-32-000,  Enron  Liquids  Pipeline 
Company.  Opinion  and  Order  on  Initial 
Decision. 

U.  Restructuring  Matters 

RS-1 
Docket  No.  RS92-66-004,  Mo}ave  Pipeline 
Company.  Order  on  compliance  and 
rehearing. 
RS-2 
Docket  No.  RS92-65-004.  Kern  River  Gas 
Transmission  Company.  Order  on 
compliance  and  rehearing. 
RS-3 
Docket  No.  RS92-27-005  and  006, 
Alabama-Tennessee  Nat\iral  Gas 
Company.  Order  on  compliance  and 
rehearing. 
RS-« 


Docket  No.  RS92-52-004,  Viking  Gas 
Transmission  Company.  Order  on 
compliance  and  rehearing. 

ni.  Pipeline  Certificate  Matters 

PC-1. 
Reserved 

Loii  D.  Caahell, 

Secretary. 

[FR  Doc.  93-25054  FUed  10-7-93;  11:20  am) 

MLUNO  CODE  triT-OI-M 

FEDERAL  RETIREMENT  THRIFT  INVESTMENT 

BOARD 

TIME  AND  DATE:  11:00  a.m..  October  6. 

1993. 

PLACE:  4th  Floor,  Executive  Director's 

Conference  Room,  1250  H  Street,  NW.. 

Washington.  DC. 

STATUS:  Closed. 

MATTER  CONSIDERED:  Selection  of 

Executive  Director. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Tom  Trabucco.  Director,  Office  of 

External  A^irs.  (202)  942-1640. 

Dated:  October  6, 1993. 
Francis  X.  Cavanaugh, 

Executive  Director,  Federal  Retirement  Thrift 

Investment  Board. 

(FR  Doc.  93-25031  FUed  10-6-93;  4:57  pm) 

HLUNO  COOe  HTM-ei-M 

FEDERAL  RETIREMENT  THRIFT  INVESTMENT 

BOARD 

TIME  AND  DATE:  10:00  a.m.,  October  18, 

1993. 

PLACE:  4th  Floor,  Conference  Room, 

1250  H  Street,  N\V..  Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the 
September  20, 1993,  Board  meeting. 

2.  Thrift  Savings  Plan  activity  report  by  the 
Executive  Director. 

3.  Review  of  KPMG  Peat  Marwick  audit 
report:  "Pension  and  Wel&ire  Benefits 
Administration  Review  of  the  Thrift  Savings 
Plan  Annuity  Operations  at  the  Metropolitan 
Life  Insurance  Company  and  the  Federal 
Retirement  Thrift  Investment  Board." 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Tom  Trabucco,  Director,  Office  of 
External  Affairs,  (202)  942-1640. 

Dated:  October  7, 1993. 
Franda  X.  Cavanaugh, 

Executive  Director,  Federal  Retirement  Thrift 
Investment  Board. 

[FR  Doc.  93-25153  Filed  10-7-93;  4:02  pm] 
BlUJNa  COM  «rM-«1-M 

UNTTEO  STATES  INTERNATIONAL  TRADE 
COMMISSION 

[usrrc  SE-9S-^ 

TIME  AND  DATE:  3:30  pjn.,  October  18, 
1993. 


puce:  Room  101.  500  E  Street  SW., 
Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

1 .  Agenda  for  futxire  meeting. 

2.  Minutes. 

3.  Ratification  List 

4.  Inv.  No.  701-TA-312  (Remand) 
(Softwood  Lumber  from  Canada] — briefing 
and  vote. 

5.  Outstanding  action  jackets:  None. 

In  accordance  with  Conmiission 
policy,  subject  matter  hsted  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

CONTACT  PERSON  FOR  MOW  INFORMATION: 
Donna  R.  Koehnke,  Secretary,  (202) 
205-2000. 


Issued:  Octot>er  6, 1993. 
Doniu  R.  Koehnke, 
Secretary. 
IFR  Doc.  93-25061  Filed  10-7-93;  11:21  amj 


INTERSTATE  COMMERCE  COMMISSION 

Commission  Voting  Conferenoe 

TIME  A  DATE:  10:00  a.m..  Tuesday. 
October  19, 1993. 

PLACE:  Hearing  Room  A,  Interstate 
Commerce  Commission.  12th  and 
Constitution  Avenue,  NW..  Washington, 
DC  20423. 

STATUS:  The  Commission  will  meet  to 
discxiss  among  themselves  the  following 
agenda  items.  Although  the  conference 
is  open  for  the  public  observation,  no 
public  participation  is  permitted. 


J 


MATTERS  TO  BE  DMCVtSED: 

Finance  Docket  No.  30000  (Sub-No.  16),  St. 
Louis  Soutixwestem  Railway  Company- 
Trackage  Rights  Over  Missouri  Pacific 
Railroad  Company— Kansas  City  to  St. 
Louis 

Finance  Dookat  Ne.  21024.  The  p^rpngo  £' 
Silveiton  Narrow  Gauge  Railroad 
Company— J'etition  for  Declaratory  Order 
or  Exemption 

Ex  Parte  No.  MC-216./urisdJctioii  Over 
Motor  Finance  Transactions 


CONTACT  I 

INFORMATION:  Alvin  H.  Brown  or  A. 

Dennis  Watson.  Office  of  Congressional 

and  Public  Affairs.  Telephone:  ^202) 

927-5350,  TDD:  (202)  927-5721. 

Sidney  L.  Stncklml.  )r- 

Secretary. 

[PR  Doc.  93-25099  Filed  10-7-93;  2:42  pm] 
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Corrections 


Fadaral  Kagiitar 

Vol  58,  No.  195 
Tuesday,  October  12,  1993 


This  section  of  th«  FEDERAL  REGISTER 
contains  editorial  corrections  of  previoosJy 
published  Presidential,  Rule.  Proposed  Rule, 
and  Notice  documents.  These  conections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
Issued  as  signed  documents  and  appear  In 
the  appropriate  document  categories 
elsewhere  In  the  issue. 


FEDERAL  HOUSING  FINANCE  BOARD 
12  CFR  Part  933 


[No.  93-751 

Members  of  the  Federal  Home  Loan 
Banks 

Correction 

In  rule  document  93-23791  beginning 
on  page  50836  in  the  issue  q^ 
Wednesday,  September  29, 1993,  in  the 
third  column,  under  SUPPLEMENTARY 
INFORMATION,  in  the  seventh  line, 
'•§  §  932.2"  should  read  "§  §  933.2". 

BtUJNO  COOC  150S41-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[AlrapM*  Docket  No.  92-ANE-2S1 

Alteration  of  VOR  Federal  Airway  V- 
123;  NY 

Correction 

In  rule  document  93-21684  beginning 
on  page  47039  in  the  issue  of  Tuesday, 
September  7, 1993,  the  subject  heading 
should  read  as  set  forth  above. 

BILUNOCOOC  180»«1-Q 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12CFR  Parts 
[Docket  Na  93-11] 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  208 
[Docket  Na  R-0802] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  325 
RIN  3064-AB22 

Risk-Based  Capital  Standards;  Interest 
Rate  Riak 

Correction 

In  proposed  rule  document  93-22149 
beginning  on  page  48206  in  the  issue  of 
Tuesday,  September  14, 1993,  make  the 
following  corrections: 

1.  On  page  48208,  in  the  third 
colimm,  in  the  first  line,  "reply"  should 
read  "rely". 

2.  On  page  48210,  in  the  third 
coltmm,  in  the  first  full  paragraph,  in 
the  fourth  line  from  the  bottom, 
"(0.300.03)."  should  read  "(0.30  x 
0.03)." 

3.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
last  line,  "(0.300.10)."  should  read 
"(0.30x0.10)." 

4.  On  page  48211,  in  the  second 
column,  in  the  first  partial  paragraph,  in 
the  third  line  from  the  bottom,  insert 
"only"  after  "rates". 

5.  On  page  48215,  in  the  first  colimm, 
in  the  third  full  paragraph,  in  the 
second  line,  "national"  should  read 
"notional". 

6.  On  page  48216,  in  the  third 
colimm,  in  the  third  full  paragraph,  in 
the  fiftib  line  from  the  bottom,  insert 
"change"  between  "conditions"  and  the 
comma. 

7.  On  the  same  page,  in  the  same 
colunm,  in  the  same  paragraph,  in  the 
second  and  third  lines  from  the  bottom, 
remove  "biennial  review  of  risk-based 
capital  required". 

8.  On  page  48218,  in  the  second 
colunm,  in  the  first  fuU  paragraph,  in 


the  first  line,  "measure"  should  read 
"measiu^ment". 

9.  On  page  48222,  in  the  second 
column,  in  footnote  13,  in  the  fifth  line, 
"  -  (.01  Total  Assets)"  should  read  "  - 
(.01  X  Total  Assets)". 

10.  On  page  48223,  in  the  first 
colunm,  in  Uie  first  full  paragraph,  in 
the  sixth  line  from  the  bottom,  "is" 
should  read  "if. 

11.  On  the  same  page,  in  the  second 
column,  in  the  second  full  paragraph,  in 
the  fourth  line  from  the  bottom, 
"would"  should  read  "could". 

12.  On  page  48225,  in  the  third 
column,  in  Uie  fourth  paragraph,  in  the 
third  line  from  the  bottom,  insert  "any" 
after  "on". 

13.  On  page  48226,  in  the  first 
column,  in  me  first  bold,  all-capital 
heading,  "Comptroller"  was  misspelled. 

Appendix  B  to  Part  3    [Corrected] 

14.  On  pages  48227  and  48234,  Tables 
1  and  3  were  printed  out  of  sequence. 
Tables  1  and  3  should  appear  in  reverse 
order. 

15.  On  page  48231,  in  the  first 
column,  under  the  heading  Section  8. 
Calculation  of  Excess  Measured 
Exposure,  in  paragraph  (a),  in  the  last 
line,  remove  "9". 

Appendix  A  to  Part  208   [Corrected] 

16.  On  page  48233,  in  the  third 
colimui  of  text,  in  the  first  line,  "(Assets 
Risk  Weights)"  should  read  "(Assets  x 
Risk  Weights)". 

17.  On  the  same  page,  in  the  same 
colunm,  in  the  second  line,  "(Liabilities 
Risk  Weights)"  should  read  "(Liabilities 
X  Risk  Weights)". 

18.  On  the  same  page,  in  the  same 
column,  in  the  third  line,  "Sheet 
Positions  Risk  Weight)"  should  read 
"Sheet  Positions  x  Risk  Weight)". 

19.  On  page  48235,  in  the  third 
column,  under  the  heading  F.  Example 
of  the  Interest  Rate  Risk  Measure,  in  the 
second  line,  "of  should  read  "by". 

Appendb  C  to  Subpart  A  of  Part  325 
[Conedad] 

20.  On  page  48240.  in  the  first 
column,  under  the  heading  D. 
Calculation  of  Excess  Measured 
Exposure,  in  paragraph  1.,  in  the  sixth 
line.  "(.01  Total"  should  read  "(.01  x 
Total". 

BUMQ  COOC  ItOMt-O 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Draft  Gukieiines  for  Preventing  the 
Transmission  of  Tuberculosis  in 
Health-Care  Facilities,  Second  Edition; 
Notice  of  Comment  Period 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC).  Public  Health  Service 
(PHS).  Department  of  Health  and 
Human  Services  (DHHS). 
ACTION:  Notice. 

SUMMARY:  This  notice  is  a  reauest  for 
comment  and  review  of  the  draft 
document  entitled  Guidelines  for 
Preventing  the  Transmission  of 
Tuberculosis  in  Health-Care  Facilities, 
Second  Edition  prepared  by  the  Centers 
for  Disease  Control  and  Prevention. 
DATES:  To  ensure  consideration,  written 
comments  on  this  draft  docimient  must 
be  received  on  or  before  December  13. 
1993. 

ADDRESSES:  Comments  on  the  content  of 
this  notice  should  be  in  writing  and 
addressed  to  Centers  for  Disease  Control 
and  Prevention,  Attention:  Guidelines 
Work  Group,  Mail  Stop  E07, 1600 
Clifton  Road,  N£.,  Atlanta,  Georgia 
30333.  To  fadhtate  review  please 
categorize  your  comments  as  follows:  (1) 
Risk  Assessment,  (2)  Administrative 
Controls,  (3)  Engineering  Controls,  (4) 
Respiratory  Protection,  (5)  Education 
and  Training,  (6)  HCW  Counseling. 
Screening,  and  Evaluation,  (7)  Cost  and 
Feasibility  of  Implementation,  and  (8) 
Other. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carmine  Bozzi,  (404)  639-8027. 
SUPPLEMENTARY  INFORMATION:  This 
document  updates  and  replaces  the 
previously  published  CDC  guidelines 
for  the  prevention  of  tuberculosis  (TB) 
transmission  in  health-care  facilities  to 
emphasize  the  importance  of  (1)  the 
hierarchy  of  control  measures  including 
administrative  and  engineering  controls, 
and  personal  respiratory  protection.  (2) 
health-care  faciUty  risk  assessment  and 
development  of  a  written  TB  control 
plan,  (3)  early  identification  and 
management  of  persons  with  TB,  (4) 
purified  protein  derivative  (PPD)  skin 
testing  programs,  and  (5)  health-care 
worker  (HCW)  education. 

Transmission  of  TB  is  a  recognized 
risk  in  health-care  facilities. 
Transmission  is  most  Ukely  to  occur 
from  patients  with  unrecognized 
pulmonary  or  laryngeal  TB  who  are  not 
on  effective  antituberculosis  therapy 
and  have  not  been  placed  in  TB 
isolation.  Several  recent  TB  outbreaks  in 


heotth-care  facilities,  including 
outbreaks  of  multidrug-resistant  TB 
(MDR-TB),  have  heightened  concern 
about  nosocomial  transmission. 
Increases  in  TB  in  many  areas  ara 
related  to  the  high  risk  of  TB  among 
immunosuppressed  persons, 
particularly  those  infected  with  the 
human  immunodeficiency  virus  (HIV). 
Transmission  of  Mycobacterium 
tuberculosis  infection  to  persons  with 
HIV  infection  is  of  particular  concern 
because  they  are  at  high  risk  of 
developing  active  TB  if  infected.  Thus, 
health-care  facilities  should  be 
particularly  alert  to  the  need  for 
preventing  TB  transmission  in  settings 
in  which  persons  with  HIV  infection 
receive  care  or  work. 

An  effective  tuberculosis  infection 
control  program  requires  early 
detection,  isolation,  and  treatment  of 
persons  with  active  infectious  TB.  The 
primary  emphasis  of  the  TB  infection 
control  plan  should  be  achieving  these 
three  goals  by  the  application  of  a 
hierarchy  of  control  measures,  including 
(1)  the  use  of  administrative  measures  to 
reduce  the  risk  of  exposure  to  persons 
with  infectious  TB,  (2)  the  use  of 
engineering  controls  to  prevent  the 
spread  and  reduce  the  concentration  of 
infectious  droplet  nuclei  in  the  air,  and 
(3)  the  use  of  personal  respiratory 
protective  equipment  in  areas  where 
there  is  still  a  risk  of  exposure  to  M. 
tuberculosis,  such  as  TB  isolation  rooms 
where  persons  with  infectious  TB  are 
isolated. 

Although  completely  eliminating  the 
risk  of  TB  transmission  in  all  health- 
care facilities  may  be  impossible, 
adherence  to  these  guidelines  should 
greatly  reduce  the  risk  to  persons  in 
these  settings. 

Dated:  October  5, 1993. 
Walter  R.  Dowdle, 

Acting  Director.  Centers  for  Disease  Control 
and  Prevention  (CDC). 

Appendix — Guidelines  for  Preventing 
the  Transmission  of  Tuberculosis  in 
Health-Care  Facilities,  Second  Edition 

October  1993  Draft  Prepared  by 
Department  of  Health  and  Human 
Services,  Public  Health  Service  (PHS), 
Centers  for  Disease  Control  and 
Prevention  (CDC),  Guidelines  Work 
Croup,  Atlanta,  Georgia  30333. 
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Executive  Summary 

This  document  updates  and  replaces 
the  previously  published  CDC 
guidelines  for  the  prevention  of 
tuberculosis  (TB)  transmission  in 
health-care  facilities  1— CDC1982,  2— 
CDCl990d)  to  emphasize  the 
importance  of  (1)  the  hierarchy  of 
control  measures  including 
administrative  and  engineering  controls, 
and  personal  respiratory  protection,  (2) 
health-care  faciUty  risk  assessment  and 
development  of  a  written  TB  control 
plan.  (3)  early  detection  and 
management  of  persons  with  TB,  (4) 
purified  protein  derivative  (PPD)  skin 
testing  programs,  and  (5)  health-care 
worker  (HCW)  education. 

Transmission  of  TB  is  a  recognized 
risk  in  health-care  facilities. 
Transmission  is  most  likely  to  occur 
from  patients  with  unrecognized 
pulmonary  or  laryngeal  TB  who  are  not 
on  effective  antituberculosis  therapy 
and  have  not  been  placed  in  TB 
isolation.  Several  recent  TB  outbreaks  in 
health-care  facilities,  including 
outbreaks  of  multidrug-resistant  TB 
(MDR-TB),  have  heightened  concern 
about  nosocomial  transmission. 
Increases  in  TB  in  many  areas  are 
related  to  the  high  risk  of  TB  among 
immunosuppressed  persons, 
particularly  those  infected  with  the 
human  immunodeficiency  virus  (HIV). 
Transmission  of  Mycobacterium 
tuberculosis  infection  to  persons  with 
HIV  infection  is  of  particular  concern 
because  they  are  at  high  risk  of 
developing  active  TB  if  infected.  Thus, 
health-care  facilities  should  be 
particularly  alert  to  the  need  for 
preventing  TB  transmission  in  settings 
in  which  persons  with  HIV  infection 
receive  care  or  work. 

An  effective  TB  infection  control 
program  requires  early  detection, 
isolation,  and  treatment  of  persons  with 
active  TB.  The  primary  emphasis  of  the 
TB  infection  control  plan  should  be 
achieving  these  three  goals  by  the 
application  of  a  hierarchy  of  control 
measures,  including  (1)  the  use  of 
administrative  measures  to  reduce  the 
risk  of  exposure  to  persons  with 
infectious  TB,  (2)  the  use  of  engineering 
controls  to  prevent  the  spread  and 
reduce  the  concentration  of  infectious 
droplet  nuclei,  and  (3)  the  use  of 
personal  respiratory  protective 
equipment  in  areas  where  there  is  still 
a  risk  of  exposure  to  M.  tuberculosis, 
such  as  TB  isolation  rooms. 


Implementation  of  an  optimum  TB 
control  program  requires  risk 
assessment;  early  identification  and 
isolation  of  infectious  TB  patients; 
effective  engineering  controls;  an 
appropriate  respiratory  protection 
prograni;  and  HCW  TB  education, 
counseling,  screening,  and  evaluation. 
Although  completely  eliminating  the 
risk  of  TB  transmission  in  all  health- 
care facilities  may  be  impossible,  ^ 
adherence  to  these  guidelines  should 
greatly  reduce  the  risk  to  persons  in 
these  settings. 

/.  Introduction 

A.  Purpose  of  Document 

The  purpose  of  this  document  is  to 
review  the  mode  and  risk  of 
tuberculosis  (TB)  transmission  in 
health-care  facilities  and  to  make 
recommendations  for  reducing  the  risk 
of  transmission  to  health-care  workers 
(HCWs),  patients,  volunteers,  visitors, 
and  other  persons  in  these  settings.  The 
document  also  may  serve  as  a  useful 
resource  for  educating  HCWs  about  TB. 

These  recommendations  update  and 
replace  all  previously  published  CDC 
recommendations  for  TB  infection 
control  in  health-care  facilities  (1 — 
CDC1982,  2— CDCl990d).  The 
recommendations  in  this  guideline  are 
applicable  to  all  settings  in  which 
health  care  is  provided.  In  this 
document,  the  term  "health-care 
facility"  includes  hospitals,  ambulatory 
care  facilities,  outpatient  and  dental 
clinics,  home  health-care  settings, 
emergency  medical  services  and  other 
facilities  or  residential  settings 
providing  medical  care  including 
substance  abuse  treatment  settings  and 
medical  care  areas  of  correctional 
facilities. 

The  tenn  HCW  refers  to  all  paid  and 
unpaid  persons  working  in  a  health-care 
setting  who  have  the  potential  for 
exposure  to  M.  tuberculosis,  including, 
but  not  limited  to,  physicians:  nurses; 
aides;  technicians;  laborator\',  morgue, 
funeral  home,  and  dental  workers; 
emergency  medical  responders; 
students;  part  time  personnel; 
temporary  staff  not  employed  by  the 
health-care  facility;  and  persons  not 
directly  involved  in  patient  care  but 
who  have  potential  occupational 
exposure  to  M.  tuberculosis  (e.g., 
dietary,  housekeeping,  maintenance, 
clerical  and  janitorial  staff,  and 
volunteers). 

While  the  purpose  of  this  document  is 
to  make  recommendations  for  reducing 
the  risk  of  transmission  of  tuberculosis 
to  health-care  workers,  patients,  and 
others  in  health-care  facilities,  the 
process  of  implementing  any 
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recommendation  must  include 
provisions  to  safeguard  the 
confidentiality  and  civil  rights  of 
individuals  with  TB  under  applicable 
state  and  federal  laws. 

B.  Epidemiology,  Transmission,  and 
Pathogenesis  of  TB 

TB  is  not  evenly  distributed 
throughout  all  segments  of  the  U.S. 
population.  Some  subgroups  or 
individuals  have  a  hi^ier  risk  ofTB 
either  because  they  are  more  likely  than 
the  general  population  to  have  been 
exp>osed  to  and  infected  by  M. 
tuberculosis  or  because  they  are  more 
likely  to  progress  to  active  TB  once 
infected  (3 — CDCl990b).  In  some  cases, 
both  of  these  factors  may  be  present. 
Groups  known  to  have  a  higher 
prevalence  of  TB  infection  include 
medically  underserved  populations 
(iiu:hidlng  some  African- Americans, 
Hispanics.  Asians  and  Pacific  blenders, 
American  Indians  and  Alaskan  Natives), 
homeless  persons,  current  or  past  prison 
iiunates.  alcoholics,  injecting  drug 
users,  the  elderly,  foreign-btun  persons 
from  areas  of  the  world  with  a  high 
prevalence  of  TB  (e.g..  Asia.  Africa,  the 
Caribbean,  and  Latin  America),  and 
contacts  to  persons  with  active  TB. 
Groups  with  a  higher  risk  of  progression 
from  latent  TB  infection  to  active 
disease  inchide  persons  with  certain 
medical  conditions,  including  HIV 
infection,  silicosis,  status  post 
gastrectomy  or  jejuno-ileal  bypass 
surgery,  being  210  below  IdcMU  body 
weight,  chronic  renal  failure,  diabetes 
melTitus.  immunosuppression  due  to 
receipt  of  high-dose  corticosteroid  or 
other  immunosuppressive  therapy,  and 
some  malignancies:  persons  who  have 
been  recently  Infected  (within  the  past 
two  years):  youjig  children  (S5  years 
oldh  and  fwrsons  vrith  fibrotic  lesions 
on  chest  radiograph  (3 — CDCl990b). 

M.  tuberculosis  is  carried  in  airborne 
f>articles,  known  as  droplet  nuclei,  that 
can  be  generated  when  persons  with 
pulmonary  or  laryngeal  TB  sneeze. 
cough,  speak,  or  sing  (4 — ^ATS/ 
CDC1990).  The  particles  are  estimated 
to  be  approximately  1-5  microns  in  size. 
and  normal  air  currents  keep  them 
airtrame  and  can  spread  them 
throughout  a  nxun  or  building  (5 — 
Wellsl955).  Infection  occurs  when  a 
susceptible  person  inhales  droplet 
nuclei  containing  M.  tuberculosis,  and 
bacilli  are  able  to  traverse  the  mouth  or 
nasal  passages,  upper  respiratory  tract, 
and  bronchi  to  reach  the  alveoli  of  the 
lungs.  Once  in  the  alveoli,  the 
organisms  are  taken  up  by  alveolar 
macrophages  and  spread  throughout  the 
body.  Usually  within  2  to  10  weeks  after 
initial  infection  with  M.  tuberculosis. 


the  immune  response  limits  further 
multiplication  and  spread  of  the 
tubercle  bacilli;  however,  some  of  the 
bacilli  remain  dormant  and  viable  for 
many  years.  This  is  known  as  latent  TB 
infection.  Persons  with  latent  TB 
infection  usually  have  a  positive 
purified  protein  derivative  (PPD)  skin 
test,  but  they  have  no  symptoms  of 
active  TB.  and  they  are  not  infectious. 
In  general,  persons  with  latent  TB 
infection  have  approximately  a  10%  risk 
during  their  lifetime  for  the 
development  of  active  TB.  The  risk  ia 
greatest  in  the  first  2  years  after 
infection,  but  some  risk  persists  for 
decades. 

Persons  with  immunocompromising 
conditions  have  a  greater  risk  for  the 
progression  of  latent  TB  infection  to 
active  disease.  HTV  infection  is  the 
strongest  known  risk  factor  yet 
identified  tor  the  progression  from 
latent  TB  infection  to  active  TB  disease. 
Persons  with  latent  TB  infection  who 
become  infected  with  HIV  have 
approximately  an  S-10%  risk  per  year 
for  the  development  of  active  TB  (6 — 
Selwynl989).  Persons  who  are  infected 
with  HIV  and  become  newly  infected 
with  TB  have  an  even  greater  risk  for  the 
development  of  active  TB  (7 — 
DiPerril989,  S— Daleyl992. 9— 
Edlinl992. 10— Dooieyl992a). 

The  probability  that  a  susceptible 
person  will  become  Infected  with  M. 
tuberculosis  depends  primarily  upon 
the  concentration  of  infectious  droplet 
nuclei  in  the  air  and  the  duration  of 
exposuire.  Characteristics  of  the  TB 
patient  that  enhance  transmission 
include:  (1)  Disease  in  the  hings. 
airways,  or  larynx,  (2)  presence  of  cough 
or  other  forceful  eimiratory  measures. 
(3)  presence  of  add-fast  bacilli  (AFB)  in 
the  sputum,  (4)  failure  of  the  patient  to 
cover  the  mouth  and  nose  when 
coughing,  (5)  presence  of  cavitation  on 
chest  radiograph.  (6)  short  duration  of 
adequate  chemotherapy,  and  (7) 
administration  of  proceduires  that  can 
induce  coughing  or  cause  aerosolization 
of  M.  tuberculosis  (e.g..  sputimi 
induction).  Environmental  factors  that 
enhance  the  likelihood  of  transmission 
include:  (1)  Exposure  of  susceptible 
persons  to  an  infectious  person  in 
relatively  small,  enclosed  spaces,  (2) 
inadequate  local  or  general  ventilation 
that  results  in  insufficient  dilution  and/ 
or  removal  of  infectious  droplet  nuclei, 
and  (3)  recirculation  of  air  containing 
infectious  droplet  nuclei. 

C  Risk  of  Nosocomial  TB  Transmission 

TB  transmission  is  a  recognized  risk 
in  health-care  facilities  (11 — Barrett- 
Connorl979. 12— Brennenl988. 
Goldmanl988, 14 — Catanzarol982, 


Ehrenkranzl972. 16— Haleyl989. 17— 
Huttonl990, 1»— Kantorl988, 19— 
Lundgrenl987).  The  magnitude  of  the 
risk  varies  considerably  by  type  of 
health-care  facility,  prevalence  of  TB  in 
the  community,  patient  population 
served,  job  category,  area  of  the  health- 
care facility  in  which  a  person  woiiu. 
and  the  effectiveness  of  TB  infection 
control  interventions.  The  risk  may  be 
higher  in  areas  where  patients  with  TB 
are  provided  care  before  diagnosis  and 
initiation  of  TB  isolation  precautions 
(e.g.,  clinic  waiting  areas  and  emergency 
rooms)  or  where  diagnostic  or  treatment 
procedures  that  stimulate  coughing  are 
performed.  Nosocomial  transmission  of 
TB  has  been  associated  with  close 
contact  with  infectious  patients  or 
HCWs,  and  during  procedures  such  as 
bronchoscopy  (14--Catan2arol982). 
endotracheal  intubation  and  suctioning 
(15 — Haleyl989).  open  abscess 
irrigation  (17 — Huttonl990).  and 
autopsy  (18— Kantorl988, 19— 
Lundgrenl987).  Sputum  induction  and 
aerosol  treatments  that  induce  cough 
may  also  increase  the  potential  for  TB 
transmission  (20— CDCl989a.  21 — Beck- 
Saguel992).  Heahlware-facilitv 
personnel  should  be  particularty  alert  to 
the  need  for  preventing  TB  transmission 
in  health-care  facilities  in  which 
immunocompromised  persons,  such  as 
persons  %vith  HIV  infection,  receive  care 
and/or  work,  especially  if  cough- 
inducing  procaoures,  such  as  sputum 
induction  and  aerosolized  pentamidine 
treatments,  are  being  performed. 

Several  TB  outbreaks  in  heahh-care 
facilities  have  been  reported  during  the 
past  several  yean  (22 — CDCl990a.  23 — 
CDC1991,  9— Edlinl992.  24— 
Pearsonl992.  21^Beck-Saguil992,  25— 
Dooleyl992,  26— CDCUnpub).  Many  of 
these  outbreaks  involved  transmission 
of  multidrug-resistant  (MDR)  strains  of 
M.  tuberculosis  to  both  patients  and 
HCWs.  Most  of  the  patients  and  some  of 
the  HCWs  were  HIV-infected  persons  in 
whom  new  infection  progressed  rapidly 
to  active  disease.  Mortality  associated 
with  those  outbreaks  was  very  high 
(range  43%  to  93%).  Furthermore,  the 
time  between  diagnosis  and  death  was 
very  short,  with  the  median  interval 
ranging  from  4-16  weeks.  Factors 
contributing  to  these  outbreaks  included 
delayed  diagnosis  of  patients  with  TB, 
delayed  recognition  of  drug  resistance, 
delayed  initiation  of  effective  therapy 
resulting  in  prolonged  infectiousness, 
delayed  initiation  and  inadeouate 
duration  of  TB  isolation,  inadequate 
ventilation  in  TB  isolation  rooms,  lapses 
in  TB  isolation  practices,  and 
inadequate  precautions  for  cough- 
inducing  procedures.  There  is  evidence 
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from  three  of  the  faciUties  that  MDR-TB 
transmission  decreased  significantly  or 
ceased  in  areas  where  measures  similar 
to  those  in  the  previously  published 
CDC  guidelines  were  implemented  (2 — 
CDCi990d.  27— Wengerl992,  28— 
Ottenl992.  29— Maloneyl992.  30— 
Stroudl993).  Since  several  interventions 
were  implemented  simultaneously,  it 
cannot  be  determined  which  played  the 
most  important  role  in  reducing 
transmission. 

D.  Fundamentals  of  TB  Infection 
Control 

An  effective  TB  control  program 
requires  early  detection,  isolation,  and 
treatment  of  persons  with  active  TB. 
vJhe  primary  emphasis  of  the  TB 
inflection  control  plan  should  be 
adiieving  these  three  goals.  In  all 
health-care  facilities,  particularly  those 
in  which  persons  who  are  at  high  risk 
for  TB  work  or  receive  care,  policies  and 
procedures  for  TB  control  should  be 
developed,  periodically  reviewed,  and 
evaluated  for  effectiveness  to  determine 
the  actions  necessary  to  minimize  the 
risk  of  TB  transmission. 

The  TB  control  program  should  be 
based  on  a  hierardiy  of  control 
measures.  The  first  and  most  important 
level  of  the  hierarchy  is  the  use  of 
administrative  measures  to  re'duce  the 
risk  of  exposure  to  persons  with 
infectious  TB.  This  includes  developing 
and  implementing  effective  written 
policies  and  protocols  to  ensure  the 
rapid  detection,  isolation,  diagnostic 
evaluation,  and  treatment  of  persons 
likely  to  have  TB.  as  well  as 
implementing  effective  work  practices 
by  persons  working  in  the  health-care 
fadltty. 

The  second  level  of  the  hierarchy  is 
the  use  of  engineering  controls  to 
prevent  the  spread  and  reduce  the 
concentration  of  infectious  droplet 
nuclei.  This  includes  (1)  Direct  source 
control  using  local  exhaust  ventilation. 
(2)  controUing  direction  of  air  flow  to 
prevent  contamination  of  air  in  areas 
adjacent  to  the  infectious  source.  (3) 
dilution  and  removal  of  contaminated 
air  via  general  ventilation,  and  (4)  air 
cleaning  via  air  filtration  or  ultraviolet 
germicidal  irradiation  (UVGI). 

The  first  two  approaches  minimize 
the  number  of  areas  in  the  health-care 
faciUty  where  exposure  to  infectious  TB 
may  occur,  and  reduce,  but  do  not 
eliminate  the  risk  in  those  few  areas 
(e.g.,  TB  isolation  rooms  and  treatment 
rooms  where  oough-indudng 
procedures  are  performed)  where 
exposure  may  still  occur.  Because 
persons  entering  isolation  and  treatment 
rooms  may  be  exposed  to  M. 
tuberculosis,  tfie  third  level  of  the 


hierarchy  is  the  use  of  personal 
respiratory  protective  equipment  in 
these  and  a  few  other  situations  of 
probable  relatively  higher  risk. 

Specific  measures  to  reduce  the  risk 
of  TB  transmission  include  the 
following: 

•  Assigning  supervisory 
responsibility  for  the  design, 
implementation,  and  maintenance  of  the 
TB  infection  control  program  to  specific 
persons  in  the  health-care  facility 
(Section  n.A). 

•  Conducting  a  risk  assessment  to 
evaluate  the  risk  of  TB  transmission  in 
all  parts  of  the  health-care  facility, 
developing  a  written  TB  control 
program  based  on  the  risk  assessment, 
and  periodically  repeating  the  risk 
assessment  to  evaluate  the  effectiveness 
of  the  TB  infection  control  program 
(Section  n.B). 

•  Developing,  implementing,  and 
enforcing  policies  and  protocols  to 
ensure  early  detection  of  patients  who 
may  have  iniiedious  TB  (Section  II.C, 
Supplement  1). 

•  Providing  prompt  triage  and 
appropriate  management  of  patients 
who  may  have  infectious  TB  in  the 
outpatient  setting  (Section  IID). 

•  Promptly  initiating  and  maintaining 
TB  isolation,  diagnostic  evaluation,  and 
treatment  for  persons  who  may  have 
infectious  TB  and  who  are  admitted  to 
the  inpatient  setting  (Section  ILE). 

•  Developing,  installing,  maintaining, 
and  evaluating  ventilation  and  other 
engineering  controls  to  reduce  the 
potential  for  airtxtnie  exposure  to  M. 
tuberculosis  (Section  II.F.  Supplement 
3). 

•  Developing,  implementing, 
maintaining,  and  evaluating  a 
respiratory  protection  program  (Section 
U.G.  Supplement  4). 

•  Using  appropriate  precautions  for 
cough-inducing  procedures  (Section 
II.H.  Supplement  3). 

•  Educating  and  training  HCWs  about 
TB.  effective  methods  for  prevention  of 
TB  transmission,  and  the  benefits  of 
medical  screening  programs  (Section 

n.i). 

•  Developing  and  implementing  a 
program  for  routine  periodic  screening 
of  HCWs  for  active  TB  and  TB  infection 
(Section  n.J.  Supplement  2). 

•  Promptly  evaluating  possible 
episodes  of  transmission  of  TB  in 
health-care  facilities,  including  HCW 
PPD  skin  test  conversions,  clusters  of 
cases  in  HCWs  or  patients,  and  contacts 
of  TB  patients  who  were  not  promptly 
detected  and  isolated  (Section  II.K). 

•  Coordinating  activities  with  the 
local  public  heahh  department, 
emphasizing  reporting,  adequate 
discharge  fbtlow-up.  and  ensuring 


continuation  and  completion  of  therapy 
(Section  II.L). 

n.  Recommendations 

A.  Assignment  of  Responsibility 

•  Supervisory  responsibility  for  the 
TB  Control  Program  should  be  assigned 
to  designated  persons  with  expertise  in 
infection  control,  occupational  health, 
and  engineering. 

B.  Risk  Assessment.  Development  of  the 
TB  Control  Plan,  and  Periodic 
Reassessment 

1.  Risk  assessment — a.  General.  TB 
control  measures  for  each  health-care 
facihty  should  be  based  on  a  careful 
assessment  of  the  risk  of  TB 
transmission  in  that  setting.  Therefore, 
the  first  step  in  developing  the  TB 
control  program  should  be  conducting 
an  initial  risk  assessment  (Figure  1).  The 
purpose  of  this  assessment  is  to  evaluate 
the  risk  of  TB  transmission  in  each  area    • 
and  occupational  group  in  the  facihty  so 
that  appropriate  infection  control 
interventions  can  be  developed  based 
on  actual  risk.' 

•  The  risk  assessment  should  be 
conducted  by  a  group  of  qualified 
personnel  which  may  include  hospital 
epidemiologists,  infectious  disease 
specialists,  pulmonary  disease 
specialists,  infection  control 
practitioners,  health-care 
administrators,  occupational  health 
personnel,  engineers.  HCWs.  and  local 
public  health  authorities. 

•  The  risk  assessment  should  be  done 
for  the  fodUty  as  a  whole  and  for 
individual  areas  of  the  institution  (e.g., 
medical,  TB,  pulmonary,  or  HIV  wards; 
HIV,  infectious  disease  or  pulmonary 
clinics;  emergency  departments  or  areas 
where  TB  patients  may  receive  care  or  y 
where  cough-inducing  procedures  are 
performed,  etc.).  In  addition,  risk 
assessments  should  be  done  for 
individual  groups  of  HCWs  that  work 
throughout  the  institution  (e.g., 
respiratory  therapists,  bronchoscopists, 
environmental  services,  dietary, 
maintenance.  housestaH'  by  specialty, 
etc.). 

•  The  elements  of  a  risk  assessment 
are  summarized  in  Table  1. 
Classification  of  risk  as  high. 
intermediate  or  low  in  a  spedfic  area 
and  for  a  spedfic  occupational  category 
should  be  based  on  (1)  the  number  of 
infectious  TB  patients  admitted  to  the 


>  Regardless  of  risk  level,  the  manageniBnt  of 
patients  with  known  or  suspacted  iniactious  TB 
will  not  vary.  However,  the  index  of  suspicion  lor 
infectious  TB  among  patients,  the  frequency  of 
HCW  PPD  skin  testing,  tbe  number  of  TB  iaoMen 
rooms,  and  otiier  factors  will  vary  by  wfaatiwrlha' 
risk  of  TB  transmissieo  ia  the  facUity.  area,  or 
occupational  group  is  high,  intermediate,  or  low. 
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area  or  ward,  or  the  estimated  number 
of  infectious  TB  patients  to  whom 
HCWs  in  an  occupational  category  may 
be  exposed,  and  (2)  on  the  results  of 
analysis  of  HCW  PPD  test  conversions 
and  possible  patient-to-patient  TB 
transmission  (Figure  1). 

•  All  TB  infection  control  programs 
should  include  periodic  PPD  testing  and 
reassessment  of  risk.  The  frequency  of 
repeat  skin  testing  and  risk  assessment 
should  be  selected  on  the  basis  of  the 
most  recent  risk  assessment  (Figure  1): 

•  "Low  risk"  areas  or  groups  are 
those  in  which  (1)  the  PPD  test 
conversion  rate  is  not  greater  than  in 
areas  or  groups  without  occupational 
exposure  TB  patients  or  than  previous 
rates  in  the  same  area  or  group,  (2)  there 
are  no  clusters  of  PPD  test  conversions, 
(3)  there  is  no  evidence  of  patient-to- 
patient  transmission,  and  (4)  (in  the  case 
of  an  area)  there  are  <6  TB  patients 
hospitalized  per  year. 

•  "Intermediate  risk"  areas  or  groups 
are  those  in  which  (1)  the  PPD  test 
conversion  rate  is  not  greater  than  in 
areas  without  occupational  exposure  to 
TB  patients^  than  previous  rates  in  the 
same  area  or  group,  (2)  there  are  no 
clusters  of  PPD  conversions,  (3)  there  is 
no  evidence  of  patient-to-patient 
transmission,  and  (4)  there  are  >6  TB 
patients  hospitalized  per  year. 

(Note:  Even  if  there  is  no  evidence  of  M. 
tuberculosis  transmissioD,  areas  or  groups 
encountering  >6  TB  patients  pter  year  still 
have  a  potential  for  transmission  and  should 
be  classified  as  "intermediate  risk"). 

•  "High  risk"  areas  or  groups  are 
those  in  which  (1)  the  PPD  test 
conversion  rate  is  significantly  greater 
than  areas  without  occupational 
exposure  to  TB  patients  or  than 
previous  rates  in  the  same  area  or  group, 
or  (2)  there  is  a  cluster  of  PPD  test 
conversions,  or  (3)  there  is  other 
evidence  of  patient-to-patient  or  patient- 
to-HCW  transmission  of  M.  tuberculosis. 

•  If  no  data  or  insufficient  data  for 
determination  of  risk  have  been 
collected  on  PPD  test  conversions 
among  HCWs,  the  number  of  TB 
patients  who  have  received  care  in  that 
area,  or  from  an  occupational  group, 
these  data  should  be  compiled, 
analyzed,  and  reviewed  expeditiously. 
Until  such  data  are  analyzed  and  found 
to  warrant  a  lesser  risk  rating,  all  acute 
care  areas  and  occupational  groups 
likely  to  encounter  TB  patients  or  be 
exposed  to  M.  tuberculosis  should  be 
considered  high  risk. 

b.  Case  sun-eillance. 

•  Data  on  the  number  of  active  TB 
cases  among  patients  and  HCWs  in  the 
facility  should  be  systematically 
collected,  reviewed,  and  used  to 


estimate  the  number  of  isolation  rooms 
needed,  recognize  clusters  of 
nosocomial  transmission,  and  assess  the 
level  of  potential  occupational  risk. 
Information  regarding  the  number  of  TB 
patients  by  specific  area  can  be  obtained 
by  review  of  laboratory  surveillance 
data  on  specimens  positive  for  AFB 
smears  and/or  M.  tuberculosis  cultures. 

•  Drug-susceptibility  characteristics 
of  M.  tuberculosis  isolates  (i.e.,  the 
antituberculous  agents  to  which  each 
isolate  is  susceptible  and  those  to  which 
it  is  resistant)  from  TB  patients  seen  in 
the  facility  should  be  reviewed  to 
identify  the  frequency  and  patterns  of 
drug-resistance.  This  information  may 
indicate  a  need  to  modify  the  initial 
treatment  regimen  or  may  suggest 
evidence  of  nosocomial  transmission  or 
increased  occupational  risk. 

c.  Analysis  of  HCW  PPD  test  screening 
data. 

•  In  addition  to  being  recorded  in 
individual  HCW's  employee  health 
records,  results  of  PPD  testing  should 
also  be  recorded  in  a  retrievable 
aggregate  data  base  of  all  HCW  PPD  test 
results.  Identifying  information  should 
be  handled  confidentially.  PPD  test 
conversion  rates  should  be  calculated  at 
appropriate  intervals  to  estimate  the  risk 
of  PPD  test  conversion  for  each  area  in 
the  facility  and  for  each  specific 
occupational  group  not  assigned  to  a 
specific  area.  In  order  to  calculate  PPD 
te8f<onversion  rates,  it  is  necessary  to 
Rnow  the  total  number  of  PPD-negative 
persons  working  in  each  area  or  group 
(denominator)  and  the  number  of  PPD 
test  conversions  among  HCWs  in  each 
area  or  group  (numerator). 

•  PPD  test  conversion  rates  for  each 
area  should  be  compared  to  rates  in 
areas  without  occupational  exposure  to 
M.  tuberculosis  and  to  previous  rates  in 
the  same  area  to  identify  areasjwhere 
the  risk  of  occupational  PPD  test 
conversion  may  be  increased.  When 
comparing  conversion  rates  by  area,  a 
low  number  of  HCWs  in  a  specific  area 
may  result  in  a  greatly  increased  rate  of 
conversion  for  that  area,  although  the 
risk  may  not  actually  be  meaningfully 
higher  than  for  other  areas.  Testing  for 
statistical  significance  (e.g..  Fishers 
exact  test  or  Chi  square)  may  assist 
interpretation.  However,  lack  of 
statistical  significance  may  not  rule  out 
a  problem  because,  if  the  number  of 
HCWs  tested  is  low,  there  may  not  be 
adequate  statistical  power  to  detect  a 
significant  difference.  Thus,  some 
interpretation  of  individual  situations  is 
indicated. 

•  Any  time  a  cluster  of  PPD  test 
conversions  is  noted,  further  evaluation 
is  indicated  (Section  D.K.l).  A  cluster  is 
defined  as  PPD  test  conversions  in  >2 


persons  in  one  area,  or  in  a  single 
occupational  group  that  works  in 
multiple  areas  (e.g.,  respiratory  therapy, 
dietary,  etc.),  over  a  3-month  time 
period. 

•  The  frequency  and 
comprehensiveness  of  the  HCW  PPD 
testing  program  should  be  evaluated 
periodically  to  assure  that  all  HCWs  are 
being  included  in  the  program  and 
tested  at  appropriate  intervals.  For 
surveillance  purposes,  it  may  be 
advantageous  to  stagger  the  testing  of 
HCWs  in  a  given  area  or  occupational 
group,  since  this  may  lead  to  earlier 
detection  of  transmission  (Section  II.).3). 

d.  i?evjew  of  TB  patient  medical 
records. 

•  The  medical  records  of  a  sample  of 
consecutive  TB  patients  admitted  to  the 
facility  should  be  reviewed  periodically 
to  evaluate  infection  control  parameters 
(Table  1).  Parameters  to  examine 
include  the  intervals  from  date  of 
admission  until  TB  was  suspected, 
specimens  for  AFB  smears  were 
ordered,  collected,  tests  performed,  and 
results  reported.  Adequacy  of  TB 
treatment  regimens  should  also  be 
evaluated. 

•  Medical  record  reviews  should  also 
note  previous  admissions  before  onset 
of  TB.  Patient-to-patient  transmission 
may  be  suspected  if  active  TB  occurs  in 
a  patient  with  a  prior  hospitalization 
during  which  exposure  to  another  TB 
patient  occurred,  or  if  ^2  patients  with 

a  characteristic  drug-susceptibility  or 
DNA  fingerprint  pattern  are  detected. 

•  Data  from  the  case  review  should  be 
used  to  determine  if  there  is  a  need  to 
modify:  (1)  Protocols  for  detecting  and 
isolating  patients  who  may  have 
infectious  TB,  (2)  laboratory  procedures, 
(3)  administrative  policies  and 
practices,  or  (4)  protocols  for  patient 
management. 

e.  Observation  of  infection  control 
practices. 

•  Assessment  of  adherence  to  the 
policies  of  the  TB  control  program 
should  be  part  of  the  evaluation  process. 
This  assessment  should  be  performed 
on  a  regular  basis  and  whenever  there 
is  an  increase  in  HCW  PPD  test 
conversions  or  number  of  TB  patients. 
Areas  at  high  risk  for  TB  transmission 
should  be  monitored  more  frequently. 
The  review  of  patient  records  discussed 
above  provides  information  on  HCW 
adherence  to  a  p>ortion  of  the  policies. 
In  addition,  observation  of  work 
practices  related  to  TB  isolation  should 
be  done  to  determine  if  employers  are 
enforcing  and  HCWs  are  adhering  to  the 
policies  and  enforcing  patient 
adherence.  Whenever  poor  adherence  to 
poUcies  is  recognized,  the  situation 
should  be  evaluated  to  determine  if 
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problems  exist  that  interfere  with 
adherence  to  procedures,  and 
appropriate  education  and  other 
corrective  action  should  be 
implemented. 
f.  Engineering  e\'alaation. 

•  Engineering  measures  should  he 
evaluated  and  monitored  according  to 
the  appropriate  TB  control  protocol 
schedule  (Section  n.B.2.  Supplement  3). 
Data  from  the  most  recent  evaluation 
and  from  review  of  maintenance 
procedures  and  logs  should  be  carefully 
reviewed  as  a  part  of  the  risk 
assessment. 

2.  Development  of  the  TB  Infection 
Control  Plan. 

•  Based  on  the  risk  assessment,  a 
written  TB  infection  control  plan  should 
be  developed  and  Implemented  for  each 
area  of  the  facility  (or  occupational 
group  for  those  HCWs  not  assigned  to  a 
specific  area  of  the  facility).  There  are 
optimum  measures  that  all  health-care 
facilities  should  implement  to  ensure 
that  a  program  suitable  to  the  needs  of 
HCWs  and  patients  is  in  place  (Table  2). 
Additional  measures  may  be  necessary 
in  facilities  with  a  greater  potential  for 
TB  transmission. 

•  In  "low  risk"  areas,  PPD  testing  of 
HCWs  should  be  done  annually,  a 
repeat  risk  assessment  should  be  done 
annually,  the  ventilation  system  should 
be  €>valuated  annually,  and  TB  isolation 
room  negative  pressure  should  be 
checked  daily  when  in  use. 

•  In  "intermediate  risk"  areas,  PPD 
testing  of  HCWs  should  be  done  every 
6  months,  a  repeat  risk  assessment 
should  be  done  every  6  months,  the 
ventilation  system  should  be  evaluated 
every  6  months,  and  TB  isolation  room 
negative  pressure  should  be  checked 
daily  when  in  use. 

•  In  "high  risk"  areas,  problem 
evaluation  should  be  immediately 
conducted  (section  n.K).  PPD  testing 
should  be  done  every  3  months,  a  repeat 
risk  assessment  should  be  done  every  3 
months,  the  ventilation  system  should 
be  flvaluated  every  3  months,  and  TB 
isolation  room  negative  pressure  should 
be  checked  daily  when  in  use. 

•  Areas  in  which  cough-inducing 
procedures  are  performed  on  patients 
who  may  have  TB  should,  at  the 
minimum,  implement  the  intermediate 
protocol. 

•  The  occurrence  of  drug-resistant  TB 
in  the  facility  or  the  community,  or  a 
hi^  prevalence  of  HIV  infection  among 


patients  or  HCWs  in  the  facility  may 
increase  the  concern  about  transmission 
of  TB  and  may  influence  the  decision 
regarding  the  protocol  to  follow  in  favor 
of  a  higher  risk  classification. 

•  Health-care  facilities  are  likely  to 
have  a  combination  of  low-, 
intermediate-,  and  high-risk  areas  or 
groups  in  the  same  time  period  and  may 
not  follow  the  same  protocol  in  all 
areas.  The  appropriate  protocol  should 
be  implemented  for  each  area  or 
occupational  group. 

•  The  number  oT  rooms  available  for 
TB  isolation  should  be  determined  by 
the  number  of  TB  patients  seen  in  the 
area  or  by  the  occupational  groups 
(Section  II.E.5). 

•  Protocols  for  detection  of  patients 
who  may  have  active  TB  should  be 
based  on  the  number  and  characteristics 
of  TB  patients  seen  in  the  area  or  by  the 
occupational  group  (Section  IIjC). 

3.  Periodic  Reassessment. 

•  Follow-up  risk  assessment  should 
be  performed  at  the  interval  indicated 
by  the  most  recent  risk  assessment 
(Figure  1).  Based  on  the  follow-up 
assessment,  problem  evaluation  may 
need  to  be  conducted  or  the  protocol 
modified  to  a  higher  or  lower  risk  level. 

•  Following  each  risk  assessment,  the 
staff  responsible  for  TB  control,  in 
conjunction  with  other  appropriate 
HCWs.  should  review  all  TB  control 
policies  tD  assure  that  they  are  effective 
and  meet  cturent  needs. 

4.  Examples  of  Risk  Assessment  and 
Selection  of  TB  Control  Protocol. 

Below  are  described  four  hypothetical 
situations,  and  how  surveillance  data 
are  used  to  select  a  TB  control  protocol. 

Hospital  A:  The  health-care  tacility 
overall  HCW  PPD  test  conversion  rate  is 
1.6%.  No  areas  or  occupational  groups 
have  a  significandy  greater  PPD  test 
conversion  rate  than  areas  without 
occupational  exposure  to  TB  patients 
(and  than  previous  rates  in  the  same 
area  or  group).  There  is  no  clustering  of 
PPD  test  conversions.  There  is  no 
evidence  of  patient-to-patient 
transmission.  No  area  admits  >6  TB 
patients  per  year.  They  will  foQow  the 
low  risk  protocoHn  all  areas. 

Hospital  B:  Has  an  overall  HCW  PPD 
conversion  cate  of  1.8%.  The  medical 
intensive  care  unit  (MICU)  rate  is 
signiBcantly  higher.  No  other  area  has  a 
rate  that  high.  They  institute  problem 
identification  (section  II.K).  No  patient 
is  found  thaft  was  not  isolated 


appropriately.  Other  potential  problems 
are  then  evaluated  and  no  cause  is 
found.  The  high  risk  protocol  is 
followed  in  the  MICU  until  the  PPD 
conversion  rate  is  documented  to  be 
similar  to  areas  of  the  facility  without 
occupational  exposure  to  TB  patients  for 
two  consecutive  three-month  periods.  If 
the  rate  remains  significantly  higher, 
further  evaliiation,  including 
environmental  and  procedural  studies 
(Table  2),  will  be  performed  to  identify 
possible  reasons  for  the  high  conversion 
rate. 

Hospital  C:  The  overall  HCW  PPD 
conversion  rate  is  2.4%.  Rates  range 
from  0  to  2.6%  in  individual  areas  and 
departments.  None  of  these  rates  is 
signiHcantly  higher  than  rates  in  areas 
without  occupational  exposure  to 
infectious  TB  patients.  No  particular 
HCW  group  has  higher  conversion  rates 
than  others.  No  clusters  of  HCW  PPD 
conversions  have  occurred.  Two  units 
cared  for  >6  TB  patients  last  year.  These 
units  will  follow  the  intermediate 
protocol  and  the  remainder  of  the 
hospital  will  follow  the  low-risk 
protocol.  This  hospital  is  in  the 
southeastern  United  States  and  these 
conversion  rates  may  reflect  cross 
reactivity  with  nontuberculous 
mycobacteria. 

Hospital  [>.  Overall  HCW  PPD 
conversion  rate  1.2%.  No  area  cared  for 
>6  TB  patients  last  year.  Respiratory 
therapy  HCWs  had  a  PPD  conversion 
rate  of  15%  (3/20  therapists).  It  was 
determined  that  HCWs  who  had  PPD 
conversions  spent  all  or  part  of  their 
time  in  the  pulmonary  function  lab 
where  induced  sputum  specimens  were 
obtained.  Low  risk  protocol  is 
maintained  for  all  areas  of  the  facility 
except  in  the  pulmonary  function  lab, 
where  problem  evaluation  is  conducted 
(Section  II.K),  and  it  is  determined  that 
the  ventilation  in  the  area  is  not 
adequate.  The  high  risk  protocol  is 
implemented  and  booths  are  installed 
for  sputum  induction.  Once  the  booths 
are  installed,  after  there  are  two 
consecutive  three-month  periods  with  a 
PPD  test  conversion  rate  similar  to  areas 
of  the  facility  without  occupational 
exposure  to  M.  tuberculosis,  respiratory 
therapy  HCWs  will  return  to  the  low- 
risk  protocol. 
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Table  l  .—Elements  of  the  Risk  Assessment 


1.  Review  the  number  of  TB  patients  seen,  by  area  (inpatient  and  outpatient).  (This  infonnation  can  be  obtained  by  laboratory  surveillance  or 
medical  record  review.)  » 

2.  Review  the  drug-susceptit>ihty  patterns  of  TB  patients  seen  at  ttie  facility. 

3.  Analyze  HCW  PPD  test  data,  by  area  (or  by  occupational  group  for  persons  not  assigned  to  a  specific  area,  such  as  respiratory  therapists). 

Review  medical  records  of  a  sample  of  consecutive  TB  patients  seen  at  the  facility  to  evaluate  infection  control  parameters. 
Calculate  intervals  from: 

•  Admission  until  TB  suspected 

•  Admission  untH  TB  evaluatwn  performed 

•  Admission  until  AFB  specimens  ordered 

•  AFB  specimens  ordered  until  AFB  specimens  collected 

•  AFB  specimens  collected  until  AFB  smears  done  and  reported 

•  AFB  specimens  collected  until  cultures  done  and  reported 

•  AFB  specimens  collected  until  species  identification  dor>e  and  reported 

•  AFB  specimens  collected  until  drug  susceptibility  tests  done  arxj  reported 

•  Admission  until  TB  isolation  initiated 

•  Admission  until  TB  treatment  initiated 

•  Duration  of  TB  isolation 
A6Monal  infonnation: 

•  Were  appropriate  criteria  used  for  discontinuing  isolation? 

•  History  of  prior  admission  to  facility 

•  Adequacy  of  TB  treatment  regimen 

•  Were  follow-up  sputum  speamens  collected  appropriately? 

•  Was  appropriate  discharge  planning  conducted? 
Perform  an  observational  review  of  TB  infection  control  practices. 

Perform  a  review  of  ttie  nv>st  recent  environmental  evaluation  and  maintenance  procedures. 

Table  2.— Optimum  TB  Control  Program  for  All  Health-Care  FAauTiES 


II 


B. 


Initial  and  Periodic  Risk  Assessment 

A.  Evaluate  HCW  PPD  test  conversion  data 

B.  Determine  TB  prevalence  amor>g  patients 

C.  Reassess  risk  each  PPD  testing  period 
Written  TB  Infection  Control  Program 

A.  Document  all  aspects  of  TB  control 

B.  Identify  indtvidual(s)  responsit>le  for  TB  control  program 

C.  Explain  and  enphasize  hierarchy  of  controls 
III.  Implementation 

A.  Assignment  of  Responsit)ility 

1 .  Assign  responstoility  for  TB  control  program  to  individual(s) 

2.  Ensure  that  jsersons  with  expertise  in  infection  control,  occupational  health  and  engineering  are  identified  arvl  inckjded. 
Risk  Assessment  and  Periodk;  Reassessment  of  the  Program 

1.  Select  initial  risk  protocols 

2.  Observe  HCW  infection  control  practices 

3.  Repeat  risk  assessment  at  appropriate  intervals 
;.  Earty  Detection  of  Patients  With  TB 

1 .  Symptom  screen  for  each  patient: 

a.  On  initial  encounter  in  ER  or  ambulatory  care  setting 

b.  Before  or  at  admission 

2.  Radiologic  and  bacteriologic  screening  for  patients  with  symptoms  of  TB 
Management  of  Outpatients  With  Possible  Infectious  TB 

1.  Promptly  initiate  TB  precautkxis 

2.  Place  patients  in  separate  waitirig  areas  or  TB  isolation  rooms 

3.  Give  patients  mask,  box  of  tissues,  instructnns 
Isolation  for  Infectious  TB  Patients 

1 .  Prompt  isolation  and  irutiation  of  treatment  for  patients  with  suspected  or  krwwn  infectious  TB 

2.  Monitoring  of  response  to  ti^eatment 

3.  Appropriate  criteria  for  discontinuatk>n  of  isolation 
Engineering  Recommer>dations 

1 .  Local  exhaust  and  general  ventilatk>n  shouU  be  designed  in  coDaboratkxi  with  persons  with  expertise  in  ventiiation  engineering 

2.  In  areas  where  infectious  TB  patients  receive  care,  use  single-pass  system  or  recireulation  after  HEPA  filtration 

3.  Use  additional  measures,  if  needed,  in  areas  where  TB  patients  may  receive  care 

4.  Heatttvcare  facilities  shoukJ  be  designed  to  achieve  the  best  possible  ventilation  air  fkjws 

5.  Regularly  monitor  and  maintain  engineering  controls 

6.  Monitor  and  maintain  TB  isolation  room  negative  pressure  daily  while  in  use  relative  to  hallway  and  all  surrounding  areas 

7.  Exhaust  TB  isolation  room  air  to  outskje  or.  if  unavoklable.  recirculate  after  HEPA  filtration 
Respiratory  Protection 

1.  Respiratory  protective  devices  shoukj  meet  recommended  performance  criteria 

2.  ShoukJ  be  worn  by  persons  in  settings  where  administrative  arxJ  engineering  controls  are  not  likely  to  provkle  adequate  protection 
(e.g..  TB  isolation  rooms,  treatment  rooms,  and  other  high-risk  areas) 

3.  A  respiratory  protection  program  is  required  where  respiratory  protectxxi  is  used 
Cough-Inducing  Procedures 

1.  ShouU  not  be  performed  on  TB  patients  unless  absolutely  necessary 
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Table  2.— Optimum  TB  Control  Program  for  All  Health^Jare  Facilities— Continued 

2.  Should  be  pertermed  using  tocai  exhaust  or  in  indKAduai  TB  isotakon  room 

3.  After  conptoton,  TB  patients  should  remain  in  booth  or  enclosure  until  cough  sutsides 
I.  HCW  TB  Education 

1.  Al  HCWs  Should  receive  penodK  education  appropriate  to  their  job 

2.  Should  irxAxJe  epidemiology  of  TB  In  the  facility 

3.  Should  ernphasue  concepts  ol  pathoger>esis  and  occupational  risk 

4.  Should  descntje  practjces  that  reduce  TB  transmissKX) 
J.  HCW  Counseling  and  Screening 

t.  Counsel  all  HCWs  regarding  TB  and  TB  infection 

2.  Counsel  all  rICWs  about  irxreased  nsK  if  tmmurKXompromlsed 

3.  PPD  test  all  HCWs  on  emptoyinent  and  repeat  at  periodic  intervals 

4.  Screen  symptomatic  HCWs  tor  active  TB 

K.  Evaluate  HCW  PPD  Test  Conversions  arxj  PosstJe  Nosocomial  TB  Trarismission 
L.  Coofdif«te  Efforts  wrth  PuWic  Health  Departrrtent 


C  Detection  of  Patients  Who  May  Have 
Active  TB 

•  The  most  important  steps  in 
preventing  TB  transmission  are  early 
detection  of  patients  who  may  have 
infectious  TB,  prompt  application  of  TB 
isolation  precautions  for  such  patients, 
and  prompt  initiation  of  effective 
treatment  in  those  in  whom  the 
diagnosis  of  TB  is  likely. 

Health-care  personnel  assigned 
responsibility  for  TB  infection  control  in 
ambulatory  caro  and  inpatient  settings 
should  develop,  implement,  and  enforce 
protocols  for  early  detection  of  patients 
who  may  have  infectious  TB. 

The  criteria  used  in  these  protocols 
should  be  based  on  the  prevalence  and 
characteristics  of  TB  in  the  population 
served  by  the  specific  facility.  Review  of 
medical  records  of  patients  seen  in  the 
facility  who  were  found  to  have  TB  may 
serve  as  a  guide  for  developing  or 
revising  these  protocols. 

•  A  diagnosis  of  TB  should  be 
considered  in  any  patient  with 
persistent  cough  (>2  weeks  duration)  or 
other  signs  or  symptoms  compatible 
with  TB  such  as  complaints  of  bloody 
sputum,  night  sweats,  weight  loss, 
anorexia,  or  fever.  The  index  of 
suspicion  for  TB  should  be  very  high  in 
areas  or  among  gipups  of  f>atients  in 
which  the  prevalence  of  TB  is  high 
(Section  IB). 

•  Diagnostic  measures  for  identifying 
TB  should  be  instituted  among  such 
patients.  These  measures  include 
history,  physical  examination,  PPD  test, 
chest  radiograph,  and  microscopic 
examination  and  culture  of  sputum  or 
other  appropriate  specimens  (31 — 
Strongl981,  4— ATS/CDC1990,  32— 
CDCl989b).  Other  diagnostic  methods, 
such  as  bronchoscopy  or  biopsy,  may  be 
indicated  for  some  patients 
(Supplement  2)  (33— Willcoxl982,  34— 
Willcoxl986). 

•  Laboratories  should  use  the  most 
rapid  methods  available  (e.g., 
fluorescent  microscopy  for  AFB  smears; 


radiometric  culture  methods  for 
isolation  of  mycobacteria;  p-nitro-a 
acetylamino-fkhydroxy-proprophenone 
INAP]  test,  nucleic  acid  probes  or  high- 
pressure  liquid  chromatography  (HPLCJ 
for  species  identiHcation;  radiometric 
methods  for  drug-susceptibility  testing). 
As  other  more  rapid  or  sensitive  tests 
become  available,  practical,  and 
affordable,  such  tests  should  be 
promptly  incorporated  into  the 
mycobacteriologv  laboratory. 

•  Results  of  AKB  smears  of  sputum 
should  be  available  in  <24  hours  of 
specimen  collection.  In  some  cases, 
availabiUty  of  "stat"  AFB  smears  may 
facilitate  screening  for  TB. 

•  The  probability  of  TB  is  higher 
among  patients  with  a  positive  PPD  test 
or  a  history  of  a  positive  PPD  test, 
previous  TB,  exposure  to  TB,  and 
among  patients  who  belong  to  a  group 
at  hi^  risk  for  TB  (Section  LB).  Active 
TB  is  strongly  suggested  if  the 
diagnostic  evaluation  reveals  AFB  in 
sputum,  a  chest  radiograph  suggestive  of 
13  or  symptoms  highly  suggestive  of 
TB.  TB  may  occur  simultaneously  in 
immunosuppressed  persons  with 
pulmonary  infections  due  to  other 
organisms,  such  as  Pneumocystis  carinii 
or  M.  avium  complex,  and  should  be 
sought  in  the  diagnostic  evaluation  of 
all  patients  with  symptoms  compatible 
with  TB  (Supplements  1  and  2). 

•  In  addition  to  other  measures  for 
detecting  patients  with  TB, 
immunosuppressed  patients  with 
pulmonary  signs  or  sjTnptoms  that  are 
initially  ascribed  to  other  etiologies 
should  be  evaluated  for  co-existing  TB 
initially  and  the  evaluation  should  be 
repeated  if  the  patient  does  not  respond 
to  appropriate  therapy  for  the  presumed 
etiolo^  of  the  pulmonary  abnormalities 
(Supplements  1  and  2). 

•  TB  may  be  more  difficult  to 
diagnose  among  persons  with  HTV 
infection  or  other  conditions  associated 
with  severe  suppression  of  cell- 
mediated  immunity;  the  diagnosis  may 
be  overlooked  because  of  an  imusual  or 


atypical  clinical  or  radiographic 
presentation  and/or  the  simuhaneous 
occurrence  of  other  pulmonary 
infections  (e.g.,  P.  carinii  pneumonia). 
Among  persons  with  HIV  infection,  the 
difficulty  in  making  a  diagnods  may  be 
further  compounded  by  impaired 
responses  to  PPD  tests  (35 — 
Pitchenikl984,  36— Maayanl985), 
possibly  lower  sensitivity  of  sputum 
smears  for  detecting  AFB  (37 — 
Kleinl989),  or  overgrowth  of  cultures 
with  M.  avium  complex  among  patients 
with  both  M.  avium  complex  and  M. 
tuberciilosis  (38 — Bumensl989). 

•  Patients  with  suspected  or 
confirmed  TB  should  oe  reported  to  the 
appropriate  health  department 
immediately  so  that  standard 
procedures  for  identifying  and 
evaluating  TB  contacts  can  be  initiated. 

D.  Management  of  Patients  in 
Ambulatory  Care  Settings  and 
Emergency  Rooms 

•  Triage  of  patients  should  Include 
vigorous  efforts  to  detect  patients  with 
active  TB  promptly.  HCWs  who  are  the 
first  points  of  contact  in  facilities 
serving  patients  at  risk  for  TB  should  be 
trained  to  ask  appropriate  questions 
which  will  help  recognize  and  detect 
patients  with  signs  and  symptoms 
suggestive  of  TB. 

•  Patients  with  signs  or  symptoms 
suggestive  of  TB  should  be  evaluated 
promptly  to  minimize  the  time  spent  in 
ambulatory  care  areas.  Such  patients 
should  also  have  TB  precautions 
applied  while  the  diagnostic  evaluation 
is  being  conducted.  TB  precautions  in 
the  ambulatory  care  setting  consist  of  1) 
placing  tbe  patient  in  a  separate  waiting 
area  apart  from  other  patients  and  not  in 
open  waiting  areas,  ideally,  in  a  room 
meeting  TB  isolation  requirements,  and 
2)  giving  the  patient  a  sui^gical  mask  and 
instruction  to  keep  it  on.  Patients 
should  also  be  given  tissues  and 
instructed  to  cover  their  mouths  and 
noses  when  coughing  or  sneezing,  if 


1 

Federal  Register  /  Vol.  58,  No.  195  /  Tuesday,  October  12,  1993  /  Notices  52819 


they  must  remove  their  mask  to 
facilitate  respiratory  clearance. 

•  Patients  who  are  known  to  have 
active  TB  and  who  have  not  completed 
therapy,  should  have  TB  precautions 
applied  until  they  are  documented  to  be 
noninfectious  (Supplement  1).      ^vXl 

•  Patients  with  active  TB  who  neJd^^ 
be  seen  in  a  clinic  should  have  \ 
appointments  scheduled  to  avoid       \ 
exposing  HIV-infected  or  otherwise 
severely  immunocompromised  persons. 
This  could  be  accomplished  by  setting 
aside  certain  times  of  the  day  for 
appointments  for  these  patients  or 
having  them  seen  in  areas  where 
immunocompromised  persons  are  not 
treated. 

•  Ventilation  in  ambulatory  care  areas 
serving  patients  at  high  risk  for  TB 
should  be  designed  and  maintained  to 
reduce  the  risk  of  TB  transmission. 
General-use  (e.g..  waiting  rooms)  and 
special  areas  (e.g.,  treatment  or  TB 
isolation  rooms  in  ambulatory  areas) 
should  be  ventilated  in  the  same 
manner  as  described  for  similar 
inpatient  areas  (Sections  n.E.4,  II.F,  and 
Supplement  3).  Enhanced  general 
ventilation  or  the  use  of  air  disinfection 
techniques,  such  as  in-room 
recirculation  of  air  through  high- 
efficiency  particulate  *air  (HEPA)  filters 
or  UVGI  may  be  useful  in  facilities 
where  many  infectious  TB  patients 
receive  care  in  general-use  areas  for 
reducing  the  risk  of  transmission  in 
these  areas  (see  Section  II.F  and 
Supplement  3  for  specific  details  and 
limitations  of  these  disinfection 
techniques). 

•  Ambulatory  care  settings  in  which 
patients  with  TB  are  frequently  seen 
should  have  TB  isolation  room(s) 
available.  In  ambulatory  care  settings 
where  cough-inducing  procedures  are 
performed,  the  additional  guidelines  in 
section  II.H.  should  be  followed. 

E.  Management  of  Hospitalized  Patients 
WithTB 

1.  Evaluation  for  TB. 

•  Vigorous  efforts  should  be  made  to 
detect  patients  with  TB  and  initiate 
appropriate  therapy  promptly. 
Pulmonary  TB  should  always  be 
included  in  the  diH'erential  diagnosis  of 
persons  with  signs  and  symptoms 
suggestive  of  TB,  and  appropriate 
diagnostic  measures  should  be  used. 

2.  Initiation  of  treatment. 

•  Patients  who  have  confirmed  active 
TB  or  are  considered  highly  likely  to 
have  active  TB  should  be  started  on 
appropriate  treatment  promptly, 
according  to  current  guidelines 
(Supplement  2)  (39— 0X21 993b).  In 
areas  or  facilities  in  which  there  is  a 
high  prevalence  of  MDR-TB,  the  initial 


regimen  used  (while  results  of  drug- 
susceptibility  tests  are  pending)  may 
need  to  be  enhanced.  The  decision 
should  be  based  on  analysis  of 
surveillance  data. 

•  While  the  patient  is  in  the  health- 
care facility,  antituberculosis  drugs 
should  be  administered  by  directly 
observed  therapy  (DOT),  in  which  a 
HCW  observes  the  patient  ingesting  the 
medications.  Strong  consideration 
should  be  given  to  continuing  DOT 
when  the  patient  is  discharged.  This 
decision  and  arrangements  for  providing 
outpatient  DOT  should  be  made  in 
collaboration  with  the  health 
department. 

3.  Initiation  ofTB  isolation. 

•  In  hospitals  and  other  inpatient 
facilities,  any  patient  suspected  or 
known  to  have  infectious  TB  should  be 
placed  in  TB  isolation  in  a  private  room 
with  appropriate  ventilation  (Section 
II.E.5.  Supplement  3).  There  should  be 
written  policies  for  initiating  TB 
isolation  that  specify  (1)  the  indications 
for  isolation,  (2)  who  is  authorized  to 
initiate  and  discontinue  isolation,  (3) 
isolation  practices,  (4)  monitoring  of 
isolation,  (5)  management  of  patients 
who  will  not  comply  with  isolation 
practices,  and  (6)  criteria  for 
discontinuing  isolation. 

•  Pediatric  patients  with  suspected  or 
confirmed  TB  should  be  evaluated  for 
potential  infectiousness  as  are  adults,  on 
the  basis  of  symptoms,  sputum  AFB 
smears,  radiologic  findings,  and  other 
criteria.  Those  with  pulmonary  or 
laryngeal  TB  should  be  placed  in  TB 
isolation  until  they  are  determined  to  be 
non-infectious.  < 

•  Intensive  care  unit  patients,  like 
patients  in  non-critical  care  settings, 
should  be  placed  in  TB  isolation  and 
have  respiratory  secretions  submitted 
for  AFB  smear  and  culture  if  they  have 
undiagnosed  pulmonary  symptoms 
suggestive  of  TB. 

•  When  patients  with  previously 
diagnosed  TB  are  readmitted  to  an 
inpatient  facility  t>efore  confirmation  of 
complete  cure,  they  should  be  placed  in 
TB  isolation  until  infectiousness  has 
been  ruled  out. 

4.  TB  isolation  practice. 

•  Patients  who  are  placed  in  TB 
isolation  should  be  educated  about  the 
transmission  of  TB  and  the  reasons  for 
TB  isolation.  They  should  be  taught  to 
cover  their  mouths  and  noses  with  a 
tissue  when  coughing  or  sneezing,  even 
while  in  the  TB  isolation  room,  thus 
containing  most  liquid  drops  and 
droplets  before  they  are  e^^peUed  into 
the  air  (40— Riley  1974).       / 

•  Patients  in  TB  isolatiojnf  should 
remain  in  the  isolation  room  with  the 
door  closed.  Diagnostic  and  treatment 


procedures  should  be  performed  in  the 
isolation  room  whenever  possible  to 
avoid  transportation  of  the  patient 
throughout  the  institution.  If  a  patient 
who  may  have  infectious  TB  must  be 
transported  outside  the  TB  isolation 
room  for  a  medically  essential 
procedure  that  cannot  be  done  in  the 
room,  he/she  should  wear  a  surgical 
mask  covering  the  nose  and  mouth 
when  transported  outside  the  TB 
isolation  room.  The  person  transporting 
the  patient  does  not  need  to  wear 
respiratory  protection  outside  of  the 
isolation  room.  Efforts  should  be  made 
to  schedule  the  procedure  at  a  time 
when  it  can  be  performed  rapidly  and 
when  waiting  areas  are  less  crowded. 

•  Treatment  and  procedure  rooms 
where  patients  who  have  infectious  TB 
or  undiagnosed  pulmonary  disease  and 
are  at  high  risk  for  active  TB  receive 
care  should  meet  the  ventilation 
recommendations  for  TB  isolation 
rooms  (Section  n.E.5,  Supplement  3). 
Ideally,  an  area  in  the  radiology 
department  should  be  separately 
ventilated  for  TB  patients.  If  this  is  not 
possible,  the  patient  should  be  masked 
and  spend  the  minimum  amount  of  time 
possible  in  the  radiology  suite  and 
returned  promptly  to  the  isolation  room. 

•  Efforts  should  be  made  to  facilitate 
patient  adherence  to  TB  isolation 
measures,  such  as  staying  in  the  room. 
Such  efforts  might  include  the  use  of 
incentives,  such  as  providing 
telephones,  televisions,  or  radios  in  the 
room,  or  allowing  special  dietary 
requests.  Efforts  should  also  be  made  to 
address  other  problems  that  may 
interfere  with  adherence  to  isolation. 
Withdrawal  from  addictive  substances 
(including  tobacco)  should  be 
appropriately  managed. 

•  The  number  of  persons  entering  the 
TB  isolation  room  should  be  kept  to  a 
minimum.  All  persons  who  enter  a  TB 
isolation  room  or  other  room  where 
known  or  susp>ected  TB  patients  are 
receiving  care  should  wear  respiratory 
protection  (Section  n.G.  Supplement  4). 

5.  The  TB  isolation  room. 

•  TB  isolation  rooms  should  be 
single-patient  rooms  with  special 
ventilation  characteristics  appropriate 
for  the  purposes  of  TB  isolation  (below 
and  Supplement  3).  The  primary- 
purposes  of  the  isolation  room  are  to  (1) 
isolate  patients  who  are  likely  to  have 
infectious  TB  from  other  people.  (2) 
prevent  escape  of  droplet  nuclei  from 
the  room,  thus  preventing  entry  of  M. 
tuberculosis  into  the  corridor  and  other 
areas  of  the  facility,  and  (3)  provide  an 
environment  that  will  allow  reduction 
of  the  concentration  of  droplet  nuclei 
through  various  engineering  controls. 
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•  The  isolation  room  shouk)  be 
maintained  under  negative  pressure 
(Supplement  3).  TB  isoiation  room 
doors  should  be  kept  closed,  except 
when  patients  or  personnel  must  enter 
or  exit  the  room,  in  order  to  maintain 
negative  pressure.  Negative  pressure 
should  be  monitored  daily  while  the 
room  is  being  used  for  TB  isolation. 

•  The  American  Society  of  Heating, 
Refirigeratlng  and  Air  Conditioning 
Engineers  (ASHRAE)  (41— 
ASHRAE1991).  the  American  Institute 
of  Architecu  (AIA)  (42— A1A1093).  and 
the  foderal  Heahh  Reeouicee  and 
Services  Adminietrstion  (43— 
HRSA1984)  recommend  a  minimum  of 
6  ACH  for  isolation  and  treatment  rooms 
based  on  comfort  and  odcH"  control 
considerations.  The  efficacy  of  this  or 
any  other  level  o/ air  flow  in  reducing 
transmissim  of  airborne  pathogens  has 
not  been  evaluated.  Some  reports 
suggest  that  vantHation  rates 
substantially  higher  than  0  ACH 
produce  a  greater  reduction  in  the 
concentration  of  baderia  In  a  room 
(44— lUleyl961.  45— Galaonl968,  46— 
Kethleyl963).  However,  accurate 
quantitation  of  decreases  In  risk  that 
would  result  from  specific  increases  in 
general  ventilation  levels  from  6  ACH  to 
substantially  hi^ier  values  is  not 
possible.  Under  some  experimental 
conditions.  Increasing  ACH  to  37 
yielded  substantial  reductiona  in 
coix»ntration  of  D<ni-mycobacterial  test 
organisms;  further  increases  up  to  60 
ACH  continued  to  be  associated  with 
reductions  in  concentrations  of  test 
organisms,  bat  these  reductions  woe 
more  modest  (44— Rileyl961.  45 — 
Calsanl968,  46— Kethleyl963).  h  is 
unclear  if  these  data  can  be  extra[>olated 
to  TB  control.  Howev^,  ventilation  air 
flowrs  substantially  >6  ACH  would  be 
expected  to  result  in  greater  dilution  of 
droplet  nuclei.  Therefore,  it  is 
recommended  that  health-care  facilities 
be  designed  to  achieve  the  best  possible 
ventilation  air  flows. 

•  Air  from  isolation  rooms  should  be 
exhausted  to  the  outside  in  accordance 
with  apphcable  federal,  state,  and  local 
regulations.  The  air  should  not  be 
recirculated  into  the  general  ventilation. 
However,  if  recirculation  of  air  into  the 
general  ventilation  system  from  rooms 
or  areas  used  to  treat  patients  with 
known  or  suspected  infectious  TB  is 
unavoidable  (e.g..  the  ventilation  system 
or  facility  configuration  is  such  that  it 

is  impossible  to  vent  the  exhaust  to  the 
outside),  HEPA  filters  should  be  used  in 
the  exhaust  duct  to  the  general 
ventilation  system  to  remove  infectious 
organisms  and  particulates  the  size  of 
droplet  nixJei  from  the  air  before  the  air 


is  returned  to  the  general  ventilation 
system  (Section  II J*  and  Supplement  3). 

•  Although  not  required,  an  anteroom 
may  increase  the  effectiveness  of  the 
isolation  room  by  serving  as  an  airlock 
to  minimize  the  potential  for  droplet 
nuclei  to  escape  into  the  corridor  when 
the  door  is  opened.  To  work  effectively. 
the  anteroom  should  have  positive  air 
pressure  in  relation  to  the  TB  isolation 
room.  The  press\ire  relationship 
between  the  anteroom  and  the  corridor 
may  vary  according  to  ventilation 
design. 

•  Upper  air  UVQ  or  in-room 
recirculation  of  air  through  UVGI 
devices  may  be  used  as  adjuncts  to 
general  ventilation  in  the  TB  isolation 
room  (Supplement  3). 

•  There  should  be  enough  TB 
isolation  rooms  to  appropriately  isolate 
all  patients  with  sunracted  or  confirmed 
active  TB.  This  nimiber  should  be 
derived  throo^  the  risk  assessment  of 
the  heahh-cara  bdlity.  All  acute  care 
inpatient  health-cara  fadhties  should 
have  at  least  one  TB  isolation  room. 

•  Grouping  TB  isolation  roome 
together  in  one  area  of  the  fedlity  may 
fadlitate  care  of  TB  patients  and 
Installation  and  maintenai>ce  of  optimal 
engineering  (particularly  ventilation) 
strategies,  and  reduces  Um  possibility  of 
transmission  of  TB  to  other  patients. 

6.  iXscon&'nuotJbii  of  TB  isolation. 

•  The  length  of  time  required  for  a 
patient  to  become  noninfactious  after 
starting  antitxiberculous  therapy  varies 
considerably  (Supplement  1).  TB 
isolation  should  be  discontinued  <mty 
when  the  patient  is  on  effective  therapy, 
is  improving  clinically,  and  the  sputum 
smear  ia  negative  for  AFB  on  three 
consecutive  days. 

•  Patients  with  active  TB  should  be 
monitored  for  relapse  with  sputum 
smears  on  a  regular  basis  (e.g.,  every  2 
weeks).  Failure  to  take  medications  as 
prescribed  and  the  presence  of  drug- 
resistant  TB  are  the  two  most  comnran 
reasons  for  a  patient  remaining 
Infectious.  Thus,  nonadherence  to 
therapy  or  drug  resistance  should  be 
considered  in  any  patient  who  does  not 
clinically  respond  to  therapy  within  2- 
3  weeks. 

•  Consideration  should  be  given  to 
continuing  isolation  for  patients  with 
muhidrug-resistant  TB  throughout  their 
hospitalization  because  of  the  tendency 
to  treatment  failure  or  relapse  (i.e., 
difficulty  in  maintaining  non- 
infectiousness)  that  has  been  observed 
in  such  patients. 

7.  Discharge  planning. 

•  Before  a  To  patient  is  discharged 
from  the  beahh-care  facility,  the 
facility's  staff  and  public  health 
authorities  should  colleborate  to  ensure 


continuation  of  therapy.  Discharge 
planning  in  the  heahnncare  fodlity 
should  include,  at  a  minimum,  (1)  a 
confirmed  appointment  with  the 
provider  who  will  follow  the  patient 
until  cxue,  (2)  sufficient  medication  to 
take  until  the  outpatient  appointment, 
and  (3)  placement  into  case 
management,  such  as  directly  observed 
therapy,  or  outreach  programs  of  the 
local  health  department.  It  is  essentia) 
that  these  plans  be  initiated  aiKl  In  place 
well  before  the  patient's  discharge. 

•  Patients  who  may  be  infectious  at 
the  time  of  discharge  should  only  be 
discharged  to  facilities  with  TB  isolation 
capability  or  to  home.  However,  ttray 
should  not  be  discharged  to  home  if 
there  are  persona  in  the  household  who 
are  at  high  risk  of  active  TB  if  infected 
(e.g..  HIV-infected  or  otherwise  severely 
immunocompromised  persons  or 
children  ^  years  old). 

F.  Engineering  Control 
Recommendatl(MM 

1.  Genera]  ventilation. 

This  section  deals  only  with 
engineering  controls  for  general  use 
areas  of  the  heetth-care  faclMty  (e.g.. 
waiting  areas  or  emergency 
departments).  Reoommenaations  for 
engineeriitg  controls  for  specific  arees  of 
the  faclhty  (e.g.,  TB  isolation  rooms)  are 
contained  in  the  sections  dealing  with 
those  areas.  Supplem«it  3  includes 
details  regarding  ventilation  design, 
evaluation,  and  supplemental 
approaches. 

•  Staff  of  heahh-care  facilities  should 
either  include  an  engineer  or  other 
professional  with  expertise  in 
ventilation,  or  the  faidHty  should  have 
this  expertise  available  from  a 
consultant  who  la  an  expert  in 
ventilation  engineering  and  viho  also 
has  hospital  experience.  These  persons 
should  work  doeely  with  infection 
control  staff  to  assist  in  the  control  of 
airborne  Infections. 

•  Health-care  facility  ventilation 
system  design  should  meet  federal  (e.g.. 
Environmental  Protection  Agency), 
state,  and  local  reqtiirements. 

•  The  direction  of  air  flow  in  heahh- 
care  facilities  should  be  set  up  and 
maintained  so  that  air  flows  from  clean 
areas  to  less-clean  areas.  In  areas  of  a 
facility  in  which  TB  transmission  is  a 
potential  problem,  direction  of  air  flow 
should  be  monitored  with  smoke  tubes 
at  intervals  defined  by  the  TB  control 
plan. 

•  Heahh-care  fodlities  serving 
populations  with  a  high  prevalence  of 
TB  may  need  to  supplement  general 
ventilation  or  use  additional 
engineering  approaches  (UVGI.  HEPA 
filtration)  in  general  use  areas  of  the 
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healtb-care  fadlifties  where  p^ents 
with  TB  era  bkely  to  be  Sound  (e^. 
waiting  areas,  enaergency  roams,  or 
radiokigy  suites).  A  singie  pass,  non- 
recirculating  system  with  air  exhausted 
to  the  outside  or  a  recirculatian  system 
with  the  air  passed  through  HEPA  filters 
before  recirculation  to  the  general 
ventiiatioD  system  may  be  used  in 
general  use  areas  where  infectious  TB 
patients  are  likely  to  be  found. 

2.  Additional  engineering  control 
approaches. 

i.  HEPA  filtration. 

HEPA  filters  may  be  used  in  a  number 
of  ways  to  reduce  or  eliminate 
infectious  droplet  nuclei  from  room  air 
or  exhaust  (Supplement  3).  These 
methods  include  placement  of  HEPA 
filters  (1)  in  exhaust  ducts  to  remove 
droplet  nuclei  from  air  being  discharged 
to  the  outside,  either  directly  or  through 
ventilation  equipment;  (2)  in  exhaust 
ducts  discharging  air  from  booths  or 
enclosures  into  the  surrounding  room; 
(3)  in  ducts  discharging  room  air  into 
the  general  ventilation  system;  and  (4) 
in  ducts  tor  individual  room  air 
recirculation.  It  should  be  noted  that, 
although  portable  HEPA  filtration  units 
are  available,  the  effectiveness  of  such 
units  has  not  be«i  adequately  evaluated, 
and  there  is  likely  to  be  considerable 
variation  in  the  effectiveness  of  these 
devices.  In  any  application,  HEPA  filters 
need  to  be  carefully  installed  and 
meticulously  maintained  to  ensure 
adequate  function. 

b.  Ultraviolet  germicidal  irradiation 
(UVGI). 

For  settings  in  which  the  risk  of  TB 
transmission  is  high.  UV  lamps  may  be 
used  as  a  supplemental  method  of 
reducing  the  concentratian  of  infectious 
drc^let  nuclei  (Supplement  3JII). 
However,  the  effectiveness  of  such  units 
has  not  been  adequately  evaluated  to 
permit  their  being  substituted  for  other 
controls.  UV  units  can  be  installed  in  a 
room  or  corridor  to  irradiate  the  air  in 
the  upper  portion  of  the  room  (upper  air 
irradiation),  or  they  can  be  installed  in 
ducts  to  irradiate  air  passing  through  the 
ducts.  UV  units  installed  in  ducts 
should  not  be  used  as  a  substitute  for 
HEPA  filters  prior  to  recirculation  of  air 
from  a  TB  isolation  room  back  into  the 
general  ventilation  system.  However, 
they  may  be  used  in  dxicts  recirculating 
air  back  into  the  same  room. 

To  function  properly  and  decrease 
hazards  to  HCWs  and  others  in  the 
health-care  fadhty,  UV  lamps  shoold  be 
properly  installed  and  adequately 
maintained  (with  radiatioo  levels 
monitored).  UV  tubes  should  be 
changed  according  to  manufurturer's 
instructions  or  when  meter  readings 
indicate  tube  failure.  A  trained 


individDal  should  be  responsible  fiar 
these  measures  and  for  keeping 
maintenance  records.  Applicable  safety 
guidelines  should  be  followed.  Care 
should  be  taken  to  protect  HCWs, 
patients,  visitors,  and  others  from 
excessive  exposure  to  UV  radiation. 

G.  Respiratory  Protection 

•  Respiratory  protective  devices  used 
for  M.  tuberculosis  should  meet  the 
following  crit«ia: 

1.  The  ability  to  fiher  particles  1 
micron  in  size  in  the  unloaded  i  state 
with  a  filter  efficiency  of  ^5%  (i.e.. 
filter  leakage  of  <5%),  given  flow  rates 
of  up  to  50  liters  per  minute. 

Available  evidence  suggests  that 
infectious  droplet  nuclei  are  in  the  1-5 
micron  size  range,  therefore  respirators 
used  in  health-care  settings  should  be 
able  to  filter  the  smallest  particles  in 
this  range  efficiently.  Fifty  liters  per 
minute  is  a  reasonable  estimate  of  the 
highest  flow  rate  a  HCW  is  likely  to 
achieve  during  breathing  even  with 
strenuous  work  activities. 

2.  The  ability  to  be  qiialitatively  or 
quantitatively  fit  tested  in  a  reliable  way 
(47— ANS/1992)  ^  to  obtain  a  face-seal 
leakage  of  no  more  than  10%  for  most 
workers. 

3.  The  ability  to  fit  HCWs  vrith 
different  facial  sizes  and  characteristics. 
which  can  usually  be  met  by  the 
availability  of  at  least  three  sizes  of 
respirators. 

4.  To  ensure  i»oper  protection,  the 
facepiece  fit  should  be  checked  by  the 
wearer  each  time  he  or  she  puts  on  the 
respiratcM',  in  accordance  with  OSHA's 
standard  and  good  industrial  hygi^M 
practice. 

•  The  OSHA  respiratory  protection 
standard  requires  that  all  respiratory 
protective  devices  be  certified  by 
NIOSH  (48—20  CFR  1910.134). 
Respirators  with  HEPA  filters  are  the 
only  currently  available  certified 
respirators  that  meet  or  exceed  the 
performance  criteria  stated  above. 
Although  DM  and  DFM  fitters  are 
certified,  these  criteria  are  not 
evahiated.  Current  hflOSH  certification 


<  SoGia  fiHss  bacom*  mora  •fGcient  u  they 
become  loaded  with  dust.  Health-care  setting*  do 
not  have  enough  dost  in  the  air  lo  "load"  a  Ttkar 
on  a  respintor.  Therefota.  the  filter  efTiciancy  for 
respirators  used  in  health-care  settings  must  be 
detenu  inad  in  tfaa  an  loaded  state. 

'If  quantitative  fit  testing  is  conducted,  bacauaa 
of  the  w«ll-documented  datarioration  of  protaction 
provided  by  rvspiratoo  in  the  aauAl  workplace 
comparad  to  that  obtained  during  a  fit  test,  it  is 
established  industrial  hygiene  practice  to  require  a 
fit  teat  protection  factor  that  it  TO  times  the  assigned 
protection  isctar  (APF)  rariof  of  the  testing 
respirator.  Thus,  a  quantitative  fit  teat  wouid 
require  •  fit  factor  of  100  to  guarantee  no  more  \haa 
10%  lace-seal  leakage  for  most  workers  in  the 
%vorkplace. 


procedures  require  that  DM  and  DFM 
filters  filter  99%  of  silica  dost,  but  the 
certification  pnxress  does  not  include 
adequate  tests  for  fiher  efficacy  against 
low-concentration  aerosols  in  the  size 
range  of  droplet  nuclei.  There  is 
evidence  that  some  respirators  wth  DM 
and  DFM  filters  do  meet  these  criteria. 
However,  at  the  present  time,  the 
certification  process  does  not  determine 
which  NlOSH-certified  DM  and  DFM 
filters  meet  these  performance  criteria. 

•  Appropriate  respiratory  protection 
should  be  worn  by  persons  potentially 
exposed  to  M.  tuberculosis  in  settings 
where  administrative  and  engineering 
controls  may  not  provide  adequate 
protection  (Supplement  4).  Such 
settings  include  TB  isolation  rooms  and 
rooms  or  enclosiu«s  in  which  patients 
who  may  have  infectious  TB  are 
undergoing  cough-inducing  or  aerosol- 
generating  procedures.  Other  siich 
settings  may  include  transport  of 
patients  who  may  have  infectious  TB  in 
emergency  transport  vehicles,  or  when 
urgent  surgical  or  dental  care  must  be 
provided  to  a  patient  who  may  have 
infectious  TB  before  the  patient  can  be 
treated  with  anti-TB  medications  and 
rendered  noninfectious. 

a  In  some  settings,  the  risk  of  TB 
transmission  may  be  estimated  in  the 
risk  assessment  or  the  best  judgment  of 
infection  control  staH^  to  be  so  high  that 
respiratory  protection  exceeding  these 
criteria  may  be  considered  appropriate. 
In  such  settings,  considerati<»  may  be 
given  to  the  use  of  higher  levels  of 
protection  (Table  S4-1).  Characteristics 
of  a  variety  of  currently  available 
respiratory  protection  devices  are 
summarized  in  Table  S4-1. 

•  Health-care  faciUties  in  which 
respiratory  protection  is  used  for 
protection  against  inhalation  of  M. 
tuberculosis  are  required  to  develop. 
implenMnt,  and  maintain  a  respiratory 
protection  program  (Supplement  4).  AQ 
HCWs  who  need  to  use  resptiatary 
protection  should  be  included  in  this 
program. 

H.  Cough-Inducing  Procedures 

1.  General  guidelines. 

Prt>cedures  that  invoKre 
instrumentatioD  of  the  lower  respiratory 
tract  or  induce  congh  noay  increase  the 
probability  of  droplet  nuclei  being 
expelled  into  the  air.  These  cough- 
inducing  procedures  include 
endotracheal  intubation  and  s\ictioning, 
diagnostic  sputum  induction,  aerosol 
treatments  (including  pentamidine 
therapy),  arni  brcmchoscopy.  Other 
procedures  that  may  generate  aerosols, 
(e.g.,  irrigation  of  tuberculous  abscesses, 
homogenizing  or  }yophihzing  tissue), 
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are  also  included  in  these 
recommendations. 

•  Cough-inducing  procedures  should 
not  be  f)erformed  on  patients  who  may 
have  infectious  TB  unless  absolutely 
necessary. 

•  All  cough-inducing  procedures 
performed  on  patients  who  may  have 
infectious  TB  should  be  performed 
using  local  exhaust  ventilation  devices 
(e.g.,  booths  or  special  enclosures)  or,  if 
that  is  not  feasible,  in  a  room  that  meets 
the  ventilation  requirements  for  TB 
isolation. 

•  HCWs  should  wear  respiratory 
protection  when  present  in  rooms  or 
enclosures  where  cough-inducing 
procedureffare  being  performed  on 
patients  who  have,  or  are  at  high  risk  of 
having,  infectious  TB. 

•  After  completion  of  cough-inducing 
procedures,  patients  with  known  or 
suspected  TB  should  remain  in  the 
isolation  room  or  enclosure  and  not 
return  to  common  waiting  areas  until 
coughing  subsides.  They  should  be 
given  tissues  and  instructed  to  cover 
their  mouth  and  nose  when  coughing.  If 
they  must  recover  from  sedatives  or 
anesthesia  following  procedures  such  as 
bronchoscopy,  they  should  be 
monitored  in  a  separate  TB  isolation 
room,  and  not  in  recovery  rooms  with 
other  patients. 

•  Before  the  booth,  enclosure,  or 
room  is  used  for  another  patient, 
adequate  time  should  be  allowed  to  pass 
so  that  any  droplet  nuclei  that  have 
been  expelled  into  the  air  are  removed. 
This  time  will  vary  according  to  the 
efficiency  of  the  ventilation  or  filtration 
used  (Supplement  3). 

2.  Additional  considerations  for 
bronchoscopy. 

•  If  performing  bronchoscopy  in 
positive-pressure  rooms  (such  as 
operating  rooms)  is  imavoidable,  TB 
should  be  ruled  out  before  the 
procediu«.  If  bronchoscopy  is  being 
performed  for  diagnosis  of  pulmonary 
disease  that  may  include  TB,  it  should 
be  performed  in  a  room  that  meets  TB 
isolation  ventilation  re<^uirements. 

3.  Special  considerations  for  the 
administration  of  aerosolized 
pentamidine  (AP). 

•  All  patients  should  be  screened  for 
active  TB  before  prophylactic  AP 
therapy  is  initiated.  Screening  should 
include  medical  history,  PPD  test,  and 
a  chest  radiograph. 

•  Before  each  subsequent  AP 
treatment,  patients  should  be  screened 
for  symptoms  suggestive  of  TB,  such  as 
development  of  a  productive  cough.  If 
such  symptoms  are  elicited,  a  diagnostic 
evaluation  for  TB  should  be  initiated. 

•  For  patients  with  suspected  or 
confirmed  active  TB,  it  is  preferable  to 


use  oral  prophylaxis  for  PCP  if  clinically 
practical. 

I.  Education  and  Training  of  Health-Care 
Workers 

All  HCWs  should  receive  education 
about  TB  that  is  appropriate  to  their  job 
category.  Training  should  be  conducted 
before  initial  assignment  and 
subsequently  on  a  periodic  basis  (e.g., 
annually).  Although  the  level  and  detail 
of  this  education  may  vary  according  to 
job  description,  the  following  elements 
should  be  included  in  the  education  of 
all  HCWs: 

•  The  basic  concepts  of  TB 
transmission,  pathogenesis,  and 
diagnosis,  including  the  difference 
between  latent  TB  infection  and  active 
TB  disease,  the  signs  and  symptoms  of 
TB,  and  the  possibility  of  reinfection  in 
persons  with  a  positive  PPD  test. 

•  The  potential  for  occupational 
exposure  to  persons  with  infectious  TB 
in  the  health-care  facility,  including  the 
prevalence  of  TB  in  the  community  and 
facility,  the  ability  of  the  facility  to 
appropriately  isolate  patients  with 
active  TB,  and  situations  with  increased 
risk  of  exfKJSure  to  TB. 

•  The  principles  and  practices  of 
infection  control  that  reduce  the  risk  of 
transmission  of  TB,  including  the 
hierarchy  of  TB  infection  control 
measures  and  the  written  policies  and 
procedures  of  the  facility.  Site-specific 
control  measures  should  be  provided  to 
personnel  in  areas  needing  measures  in 
addition  to  the  basic  control  program. 

•  The  purpose  of  PPD  testing,  the 
significance  of  a  positive  result  and  the 
importance  of  participation  in  the  skin 
test  program. 

•  The  principles  of  preventive 
therapy  for  latent  TB  infection. 
Indications,  use,  and  effectiveness, 
including  the  potential  adverse  effects 
of  the  drugs  (Supplement  2). 

•  The  responsibility  of  the  HCW  to 
seek  medical  evaluation  promptly  if 
symptoms  develop  that  may  be  due  to 
TB  or  if  PPD  test  conversion  occurs  in 
order  to  receive  appropriate  evaluation 
and  therapy  and  to  prevent  transmission 
of  TB  to  patients  and  other  HCWs. 

•  The  principles  of  drug  therapy  for 
active  TB. 

•  The  importance  of  notifying  the 
facility  if  diagnosed  with  active  TB  so 
appropriate  contact  investigation  can  be 
instituted. 

•  The  responsibilities  of  the  facility  to 
maintain  the  confidentiality  of  the  HCW 
while  assuring  that  the  HCW  with  TB 
receives  appropriate  therapy  and  is  non- 
infectious before  returning  to  duty. 

•  The  higher  risk  posed  by  TB  to 
individuals  with  HIV  infection  or  other 
causes  of  severely  impaired  cell- 


mediated  immunity  including  (1)  the 
more  frequent  and  rapid  development  of 
clinical  TB  after  infection  with  M. 
tuberculosis;  (2)  the  differences  in  the 
clinical  presentation  of  disease;  and  (3) 
the  high  mortality  rate  associated  with 
MDR-TB  disease  in  such  individuals. 

•  The  potential  development  of 
cutaneous  energy  as  immune  function, 
measured  by  CD4  ♦  T-lymphocyte 
counts,  declines. 

•  The  facility's  policy  on  voluntary 
woric  reassignment  options  for 
immunocompromised  HCWs  should  be 
explained. 

J.  Health-Care  Worker  Counseling, 
Screening  and  Evaluation 

A  TB  screening  and  prevention 
program  for  HCWs  should  be 
established  for  protection  of  both  HCWs 
and  patients.  Personnel  with  positive 
PPD  tests,  PPD  test  conversions,  or 
symptoms  suggestive  of  TB  should  be 
identified,  evaluated  to  rule  out  active 
TB,  and  started  on  therapy  or  preventive 
therapy  if  indicated  (3— CDCl990b).  In 
addition,  the  results  of  the  HCW  PPD 
screening  program  will  permit 
evaluation  of  the  effectiveness  of  current 
infection  control  practices. 
Recoixunendations  for  PPD  testing  and 
interpretation  can  be  found  in 
Supplement  2. 

1.  Counseling  the  HCW  regarding  TB. 

•  Because  of  the  increased  risk  of 
rapid  progression  from  latent  TB 
infection  to  active  TB  in  HIV-positive  or 
otherwise  severely 
immunocompromised  persons,  all 
HCWs  should  know  if  they  have  a 
medical  condition  or  are  receiving  a 
medical  treatment  that  may  lead  to 
severely  impaired  cell-mediated 
immunity.  HCWs  who  may  be  at  risk  for 
HIV  infection  should  know  their  HTV 
status,  i.e.,  they  should  be  encouraged  to 
voluntarily  seek  counseling  and  testing 
for  HIV  antibody  status.  Existing 
guidelines  for  counseling  and  testing 
should  be  routinely  followed  (49 — 
CDCl993a).  Knowledge  of  these 
conditions  will  allow  for  the  HCW  to 
seek  appropriate  preventive  measures, 
as  outlined  in  this  document,  and 
consider  voluntary  work  reassignraents. 
It  is  particularly  important  that  HCWs 
who  may  be  at  risk  for  HIV  infection 
and  who  work  in  settings  where  there  is 
increased  prevalence  of  MDR-TB  among 
patients  know  their  HIV  status. 

•  Though  implementation  of 
guidelines  greatly  reduces  risk  of 
occupational  infection,  all  HCWs  should 
be  counseled  about  the  potential  risks, 
in  severely  immunocompromised 
persons,  associated  with  taking  care  of 
patients  with  some  infectious  diseases, 
including  TB.  They  should  also  be 
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counseled  about  the  need  to  follow 
existing  recommendations  for  infection 
control  to  minimize  the  risk  of  exposure 
to  infisctious  agents  (50 — Wilhamsl983). 
As  the  best  protection  against  becoming 
infected,  severely  immunosiippressed 
HCWs  should  avoid  exposure  to  M. 
tuberculosis.  HCWs  with  severely 
impaired  cell-mediated  immunity  (due 
to  Hrv  infection  or  other  causes)  who 
may  be  exposed  to  M.  tuberculosis 
should  consider  a  change  in  job  setting. 
Therefore,  HCWs  should  be  advised  of 
options  for  severely 
immunocomprromised  HCWs  to 
voluntarily  transfer  to  areas  and 
activities  in  which  there  Is  the  lowest 
possible  risk  of  exposure  to  M. 
tuberculosis.  This  should  be  a  personal 
decision  for  HCWs  after  being  informed 
of  the  risk  to  themselves  and  evaluating 
their  own  job  commitment  and 
satisfaction. 

•  Employers  should  make  reasonable 
attempts  to  offer  ahemative  job 
assignments  to  an  employee  vsrith  a 
documented  condition  compromising 
cell-mediated  immunity  who  works  in  a 
high-risk  setting  for  TB. 
Immunocomfjromised  HCWs  should  be 
referred  to  an  employee  health 
professional  who  can  counsel  the 
employee  on  an  individual  basis, 
rfcgarding  his/her  risk  of  TB.  Upon  the 
request  of  the  immunocompromised 
HCW,  the  facility  should  offer,  but  not 
compel,  a  work  setting  in  which  the 
HCW  would  have  the  lowest  f>ossible 
risk  of  occupational  exposure  to  M. 
tuberculosis.  Evaluation  of  these 
situations  should  also  include 
consideration  of  the  provisions  of  the 
Americans  With  Disabilities  Act  (ADA) 
of  1990  (51— ADA)  and  other  applicable 
federal,  state,  and  local  laws. 

•  All  HCWs  should  be  informed  that 
immunosuppressed  HCWs  need  to  have 
appropriate  follow-up  and  screening  for 
infectious  diseases,  including  TB.  HCWs 
who  are  known  to  be  HIV-infected  or 
otherwise  severely  immunosuppressed 
should  be  tested  for  cutaneous  anergy  at 
the  time  of  PPD  testing  (Supplement  2). 
Consideration  should  be  given  to 
retesting  immimocompromised  HCWs 
with  PPD  and  anergy  tests  at  least  every 
six  months  because  of  the  high  risk  of 
rapid  progression  to  active  TB  should 
infection  occur. 

•  Information  provided  by  HCWs 
regarding  their  immune  status  should  be 
treated  confidentially.  If  the  HCW 
requests  voluntary  j(^  reassignment,  the 
confidentiality  of  the  worker  should  be 
maintained.  Facilities  should  have 
written  procedures  on  confidential 
handling  of  such  information. 

2.  Screening  HCWs  for  active  TB. 


•  Any  HCW  with  persistent  cough  (>2 
weeks  duration),  especially  in  the 
presence  of  other  symptoms  or  signs 
compatible  with  TB,  such  as  weight 
loss,  night  sweats,  bloody  sputum, 
anorexia,  or  fever,  should  be  evaluated 
promptly  for  TB.  The  HCW  should  not 
return  to  work  until  TB  is  excluded  or 
the  HCW  is  on  therapy  and  documented 
to  be  noninfectious. 

3.  Screening  HCWs  for  latent  TB 
infection. 

•  Atthetimeof  employment,  all 
HCWs,  including  those  with  a  history  of 
vaccinaticm  with  Bacillus  of  Calmette 
and  Guerin  (BCC),  should  receive  a 
Mantoux  PPD  (Supplemrat  2).  On  the 
initial  test,  tit'o-«tep  testing  should  be 
performed  to  detect  boosting 
phenomena  that  might  be 
misinterpreted  as  skin  test  conversions. 
HCWs  with  a  documented  history  of  a 
positive  PPD  test,  adequate  treatment  for 
disease,  or  adequate  preventive  therapy 
for  Infection,  should  be  exempt  from 
further  PPD  screening  unless  they 
develop  signs  or  symptoms  suggestive  of 
TB. 

•  All  PPD-negative  HCWs  should 
undergo  repeat  PPD  testing  at  intervals 
determined  by  the  risk  assessment 
(Section  H-A).  It  may  be  advantageous  to 
stagger  the  testing  of  HCWs  in  a  given 
area  or  occupational  group  (e.g.,  do 
testing  on  employment  aiiniversary  date 
or  birthdate)  rather  than  testing  all 
HCWs  in  the  area  or  group  at  one  time, 
since  staggering  may  lead  to  earlier 
detection  of  transmission. 

•  Initial  and  follow-up  PPD  tests 
should  be  administered,  read,  and 
interpreted  according  to  current 
guidelines  (Supplement  1).  At  the  time 
of  testing,  HCWs  should  be  informed 
about  the  interpretation  of  PPD  test 
results,  whether  positive  or  negative, 
including  the  possible  variable 
interpretations  of  induration  of  >i^  mm. 
depending  on  immune  status  an<l 
exposure^o  persons  with  infectious  TB. 

•  If  PPD  test  conversions  are 
identified,  other  HCWs  assigned  to  the 
same  work  area  or  group  should  be 
tested  to  determine  if  there  is  additional 
evidence  of  transmission  in  the  area. 
When  HCWs  not  regularly  assigned  to  a 
single  work  area  have  PPD  conversions, 
an  effort  should  be  made  to  identify  the 
areas  where  the  HCW  worked  during  the 
time  when  infection  was  likely  to  have 
occurred,  so  those  areas  can  be 
evahiated. 

•  Inany  area  of  the  focihty  where 
transmission  of  TB  is  known  to  have 
recently  occurred.  PPD  testing  should  be 
repeated  every  three  months  until  no 
additional  conversions  have  been 
detected  Cor  two  consecutive  3-iDonth 
intervals.  This  will  allow  detection  of 


additional  PPD  conversions  and  rapid 
institution  of  preventive  therapy,  and 
documentation  of  the  effiactiveness  of 
the  control  interventions  that  have  been 
implemented. 

•  Results  of  PPD  tests  should  be 
recorded  both  in  the  iiuiividual  HCW's 
employee  health  record  and  in  a 
retrievable  aggregate  databese  of  all 
HCW  PPD  test  results,  so  that  they  can 
be  periodically  analyzed  to  estimate  the 
risk  of  acquiring  new  infection  in  each 
area  or  group  of  the  facility. 

4.  Evaluation  and  management  of 
health-care  workers  with  positive  PPD 
tests — a.  Evaluation. 

•  All  HCWs  with  newly  recognized 
positive  PPD  tests  or  PPD  test 
conversions  should  be  promptly 
evaluated  for  clinically  active  TB  witJi 
a  chest  radiograph  and  clinical 
evaluation.  Those  without  cKnic&l  TB 
should  be  evaluated  for  preventive 
therapy  according  to  published 
guidelines  (Supplement  2). 

•  If  a  HCWs  PPD  test  converts  to 
positive,  a  history  of  possible  exposure 
should  be  obtained  in  an  attempt  to 
determine  the  potential  source  of  TB 
exposure.  When  the  source  of  exposure 
is  known,  the  drug  susceptibility  pattern 
of  the  M.  tuberculosis  isolated  from  the 
source  should  be  determined  in  order  \o 
determine  appropriate  preventive 
therapy  for  the  HCW  with  the  PPD  test 
conversion. 

•  All  HCWs,  inchiding  those  with  a 
history  of  a  positive  PPD,  should  be 
reminded  perfodically  that  they  should 
be  evaluated  promptly  for  any 
pulmonary  symptoms  siiggestive  of  TB. 

b.  Routine  and  follow-up  chest 
radiographs. 

•  Routine  chest  radiographs  are  not 
required  for  asyTnptomatic,  PPD- 
negative  HCWs.  HCWs  with  positive 
PPD  tests  should  have  a  chest 
radiograph  as  part  of  the^itial 
evaluation  of  their  PPD  lest;  if  negative, 
repeat  chest  radiographs  are  not  needed 
uiiless  symptoms  develop  that  may  be 
due  to  ra  (52— Barrett-Connorl980). 

c.  Work  restrictions. 

Active  TB 

•  HCWs  with  pulmonary  or  laryngeal 
TB  pose  a  risk  to  patients  and  other 
HCWs  while  they  are  infectious; 
therefore,  they  shoiild  be  excluded  from 
work  until  they  are  no  longer  infectious. 
The  same  work  restrictions  apphcable 
for  immunocompetent  HCWs  apply  to 
HCWs  with  active  TB  and  HIV  infiaction 
or  other  conditions  resulting  in  severely 
impaired  cell-mediated  inununity. 

•  Before  the  HCW  returns  to  work, 
the  health-caxe  facility  needa  to  uwuf* 
that  the  HCW  with  TB  is  receiving 
adequate  therapy,  cough  is  resolved. 
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and  that  the  HCW  has  three  consecutive 
daily  sputum  AFB  smears  that  are 
negative.  After  work  duties  are  resumed 
and  while  the  HCW  remains  on 
antituberculosis  therapy,  facility  staff 
should  ensure  that  the  HCW  is 
maintained  on  effective  drug  therapy  for 
the  appropriate  time  period  and  remains 
AFB  sputum  smear  negative. 

•  HCWs  with  TB  at  sites  other  than 
the  lung  or  larynx  usually  do  not  need 
to  be  excluded  from  work  if  concurrent 
pulmonary  TB  has  been  excluded. 

•  HCWs  with  TB  who  discontinue 
treatment  before  the  recommended 
course  of  therapy  has  been  completed 
should  be  excluded  from  work  until 
treatment  is  resxuned,  an  adequate 
response  to  therapy  is  documented,  and 
they  again  have  negative  sputum  smears 
on  three  consecutive  days. 

•  Even  if  a  HCW  is  treated  for  TB  by 
a  private  physician,  a  knowledgeable 
professional  in  the  health-care  facility 
employee  health  service  should  be 
advised  confidentially  of  the  diagnosis 
and  should  verify  the  appropriateness  of 
the  treatment  and  monitor  symptoms 
and  job  duties. 

Latent  TB  Infection 

•  HCWs  receiving  preventive 
treatment  for  latent  TB  infection  should 
be  allowed  to  continue  usual  work 
activities. 

•  HCWs  with  TB  infection  who 
amnot  take  or  do  not  accept  or  complete 
a  full  course  of  pi^ventive  therapy  do 
not  need  |}  be  excluded  from  work,  but 
they  shouFd  be  counseled  about  the  risk 
of  developing  active  TB  and  should  be 
instructed  on  a  regular  basis  to  seek 
evaluation  promptly  if  symptoms 
develop  that  may  be  due  to  TB, 
especially  if  they  have  exposure  to  high- 
ri^  patients  (i.e.,  [>atients  at  high  risk 
for  developing  TB  if  they  become 
infected  with  M.  tuberculosis,  such  as 
patients  who  are  HIV  infected). 

K.  Problem  Evaluation 

1.  Investigating  PPD  conversions  and 
active  TB  in  HCWs. 

If  a  skin  test  conversion  is  identified, 
the  following  steps  should  be  taken: 

•  The  HCW  should  be  promptly 
evaluated  for  active  TB;  the  initial 
evaluation  should  include  a  thorough 
history,  pbysical  examination  and  chest 
radiograph.  Other  diagnostic  procedures 
(e.g.,  sputum  examination)  may  be 
indicated,  based  on  the  initial 
evaluation. 

•  The  HCW  should  be  placed  on 
preventive  or  curative  therapy,  if 
appropriate,  according  to  current 
guidelines  (Supplement  2)  (3 — 
CDClQgOb). 


•  A  history  of  possible  exposure 
should  be  obtained  in  an  attempt  to 
determine  the  potential  source  of  TB 
infection.  When  the  source  of  exposure 
is  known,  the  drug-susceptibility 
pattern  of  the  M.  tuberculosis  isolate 
from  the  source  should  be  determined 
in  order  to  determine  appropriate 
preventive  therapy. 

•  Other  HCWs  in  the  same  area  or 
group  who  may  have  had  similar 
exposure  should  receive  PPD  tests  to 
determine  if  there  is  additional  evidence 
of  transmission.  The  contact 
investigation  should  extend  to  possibly 
exposed  patients,  if  indicated. 

•  Initiate  problem  evaluation  (Table 
3),  if  indicated.  If  a  problem  with 
patient  detection,  TB  isolation  practices, 
or  engineering  controls  is  identified, 
implement  the  appropriate 
interventions  and  follow  the  high-risk 
protocol  until  there  have  been  two 
consecutive  three-month  periods  with 
no  evidence  of  transmission. 

•  If  no  specific  problem  can  be 
identified  or  the  problem  does  not 
resolve  after  the  apparent  causa  is 
corrected  and  no  other  cause  can  be 
identified,  continue  following  the  high- 
risk  protocol  in  that  area  and  consult 
with  the  public  health  department  or 
other  persons  with  expertise  in  TB 
control. 

•  If  transmission  appears  to  be 
occiUTing  in  TB  isolation  or  procedure 
rooms,  engineering  controls  should  be 
improved  as  needed. 

•  If  a  HCW  develops  TB,  the 
following  steps  should  be  taken:  contact 
investigation  should  be  performed, 
including  other  HCWs,  patients,  and 
visitora  who  had  signiftcant  exposure  to 
the  HCW.  The  public  health  department 
should  immediately  be  notified  for 
consultation  and  to  allow  for 
investigation  of  community  contacts  not 
exposed  in  the  health-care  facility. 

•  The  pubhc  health  department 
should  notify  facilities  when  HCWs 
with  TB  are  reported  by  physicians  so 
that  appropriate  contact  investigation 
can  be  done  in  the  faciUty.  Sharing  of 
such  information  is  by  law  strictly 
limited  to  a  needJo  know  basis  in  order 
to  protect  the  confidentiality  of  the 
HCW.  / 

2.  Investigating  possible  patient-to- 
patient  transmission  of  TB. 

Surveillance  of  active  TB  cases  in 
patients  should  be  conducted.  If  this 
surveillance  suggests  the  possibility  of 

Eatient-to-patient  TB  transmission  (e.g., 
igh  proportion  of  TB  patients  have 
prior  admission  in  past  year,  sudden 
increase  in  patients  with  drug-resistant 
TB,  multiple  patients  with  identical  and 
characteristic  drug-susceptibility  or 


DNA  fingerprint  patterns)  the  following 
steps  should  be  taken: 

•  Review  HCW  PPD  test  and  patient 
surveillance  data  for  the  suspected  areas 
to  detect  additional  patients  or  HCWs 
with  PPD  conversions  or  active  disease. 

•  Look  for  possible  exposures  of  the 
new  TB  patients  to  other  patients  with 
TB  during  prior  admissions  (e.g., 
admitted  to  same  room,  area,  received 
same  procedure  or  were  in  same 
treatment  area  on  the  same  day,  etc.) 

If  the  above  steps  suggest  that 
transmission  has  occurred,  the 
following  steps  should  be  taken: 

•  Conduct  a  problem  evaluation 
(Figure  2  and  Table  3)  to  determine 
possible  causes  of  the  transmission  (e.g., 
problem  with  patient  detection, 
institutional  barriers  to  implementation 
of  appropriate  TB  isolation  practices,  or 
engineering  controls). 

•  Determine  which  additional     - 
patients  or  HCWs  may  have  been 
exposed  and  evaluate  with  PPD  tests. 

•  Consult  with  the  public  health 
department  for  assistance  in  community 
contact  investigation. 

3.  Investigating  contacts  of  persons 
with  TB  who  were  not  recognized  and 
isolated  appropriately. 

When  a  patient  is  seen  in  the 
institution  without  being  recognized  as 
having  TB  and  promptly  isolated,  but  is 
subsequently  diagnosed  as  having 
infectious  TB,  the  following  steps 
should  be  taken: 

•  Identify  HCWs  and  other  patients 
who  were  exposed  to  the  TB  patient  by 
interviewing  the  patient  and  appropriate 
personnel  and  by  reviewing  the 
patient's  medical  record  to  determine 
which  areas  and  persons  may  have  been 
exposed  to  the  patient  prior  to 
appropriate  isolation  (e.g.,  outpatient 
clinics,  hospital  rooms,  treatment, 
radiology  and  procedure  areas,  patient 
lounges,  persons  providing  direct  care, 
other  personnel  such  as  therapists, 
clerks,  transportation  personnel, 
housekeepers,  social  workers,  etc.). 
Contact  investigation  should  follow  a 
concentric  circle,  expanding  from 
closest  to  less  close  contacts,  if 
transmission  to  the  former  is  found. 

•  Administer  a  PPD  test  to  all  HCWs 
and  patients  with  documented  exposure 
as  soon  as  possible  after  exposiire.  If  the 
initial  test  is  negative,  a  second  test 
should  be  administered  12  weeks  after 
the  exposure  was  terminated. 

•  Exposed  persons  with  PPD 
conversion  or  with  symptoms  suggestive 
of  TB  should  be  evaluated  cHnically  and 
with  chest  radiographs  promptly. 
Persons  with  previously  known  positive 
PPDs  who  have  been  exposed  to  an 
infectious  patient  do  not  require  a 
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repeat  PPD  or  a  chest  radiograph  unless  investigation  should  be  conducted  to 

they  have  symptoms  suggestive  of  TB.  determine  why  TB  was  not  recognized 

•  In  addition  to  PPD  testing  of  in  the  patient  or,  if  recognized,  why  the 

ep^posed  HCWs  and  patients,  an  patient  was  not  isolated  promptly  so 


that  appropriate  corrective  actions  may 
betaken. 


BlUMa  COM  41M-1»# 
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Figura  2.  ProbiMn  Evaluation 


Identify  tuberculosis  (TB)  patients  through  laboratory  and  infection  control  records 

Match  TB  patiems  and  health-care  worker  PPO  test*  conversions  by  location 

i 
Possible  source  case(s)  found? 


Yes 

I 

Review  records  of  TB 

patients  to  identify  factors 

that  may  have  contributed 

to  transmission 


No 
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Evaluate  patient  detection 
process 


2. 
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Potemial  problem 
identified? 
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ris? 
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interventions 

Use  high-risk  protocol 

Maintain  high-risk 
protocol  until 
assessment 
documents  low  risk 
on  two  consecutive 
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1. 
2. 


Uie  high-risk  protocol 

Investigate  other 
problems  in  TB 
infection  control 


1. 
2. 


Potential  problem 
identified? 


yIbs? 


Correct  patient 
detection  protocol 

Use  high-risk  protocol 
until  assessment 
documents  low  risk 
on  two  consecutive 
evaluations 


*PPD  =  purified  protein  derivative  skin  test 
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Table  3.— Examples  of  Potential  Problems  with  PATiEffr  Identificatkjn  or  TB  Isolation 


Patient  identification 


Triage  

il 

t-aboratory 


Diagnosis .... 
TB  isolation 


Potential  probiem 


Patient  with  signs  or  symptoms  not  identified 

Patient  had  no  "triage"  symptoms 

Patient  previously  admitted  for  TB  not  readmitted  to  isola- 
tion. 

Positive  smear— Results  available  >24  hours*  after  sut>- 
mitted. 

Positive  smear— results  available  txjt  not  acted  upon  in  a 
timely  fashion. 

Positive  culture — results  not  available  for  >3  weeks*  

Positive  culture— results  available  but  not  acted  upon  in  a 
timely  fashion. 

Positive  culture — susceptibility  results  not  available  for  >6 

Positive  culture— susceptibility  results  availat>le  but  not 

acted  upon  in  a  timely  fashion. 
Patient  with  signs/symptoms  of  TB— appropriate  tests  not 

ordered  in  a  timely  fashion. 

Isolation  room  unavailable 

Isolation  not  ordered  or  discorrtinued  too  soon,  or  isolation 

policy  not  followed  property  (e.g.,  patients  amtxjiating 

outside  of  room). 
Personnel  not  using  respiratory  protection  appropriately  ... 


Isolation  room  or  procedure  room  not  negative  pressure 
relative  to  rest  of  facility. 

Inadequate  air  circulation „. 

Door  left  open „ „. 


Intervention 


Review  triage  procedures,  (acuities,  and  practices. 
Reevaluate  triage  protocol. 

Review  triage  process,  review  discharge  planning  proc- 
ess. 
Change  lab  practice,  assess  potential  bottlenecks,  exptore 

alternatives. 
Educatnn  of  appropriate  personnel,  review  protocol  for 

management  of  positive  smear  results. 
Change  lab  practKes,  assess  potential  t»ttlenecks. 
Education  of  appropriate  personnel,  review  protocol  for 

management  of  positive  culture  result. 
Change  lab  practices,  assess  potential  bottlenecks,  ex- 

pkxe  alterriatives. 
Education  of  appropriate  personnel,  review  protocol  for 

management  of  positive  culture  susceptibilrty  results. 
Ecfcjcation  of  appropriate  personnel,  evaluate  protocols  for 

TBdetectkxi. 
Reassess  need  for  number  of  rooms. 
Education  of  patients  and  appropriate  persormel,  evaluate 

institutk>nal  barriers  to  implementation  of  isolation  pol- 
icy. 
Education  of  appropriate  personnel,  evahjation  of  regi>- 

larly  scheduled  re-education,  and  ir^stitutkxial  t>arriers  to 

respiratory  protection  use. 
Appropriate  engineerir)g  modificatkjns  including  regular 

moriitoring  and  maintenance  program. 
Appropriate  er>gineerir^  nxxjifications. 
E<Ajcation  of  appropriate  personnel  and  patients,  evaluate 

self-ck>sing  doors,  comfort  in  room,  other  measures  to 

promote  door  ck>sir)g. 


Tune  inlen/als  used  as  examples  and  should  rtot  be  considered  absolute  standards. 


L.  Coordination  With  the  Public  Health 
Department 

•  As  scon  as  a  patient  or  HCW  is 
known  or  suspected  to  have  TB,  the 
patient  or  HCW  should  be  reported  to 
the  health  department,  so  that 
appropriate  community  contact 
investigation  and  follow-up  can  be 
performed.  The  health  department 
should  be  notified  well  before  patient 
discharge  to  facihtate  follow-up  and 
continuation  of  therapy.  A  discharge 
plan  coordinated  with  the  patient  or 
HCW.  the  health  department,  and  the 
inpatient  facility  should  be 
implemented. 

!  •  The  public  health  department 
should  protect  the  confidentiality  of  the 
HCW  as  prescribed  by  state  and  local 
IfW. 

•  Health-care  facilities  and  health 
departments  should  coordinate  their 
efl'orts  to  perform  appropriate  contact 
investigations  on  patients  and  HCWs 
with  active  TB. 

•  Results  ofallAFB-positive  sputum 
smears,  cultures  positive  for  M. 
tuberculosis,  and  drug-susceptibility 
results  on  M  tuberculosis  isolates 
should  be  forwarded  to  the  health 
department  as  soon  as  they  become 
available,  in  accordance  with  state  and 
local  laws  and  regulations. 


•  The  health  department  may  be  able 
to  provide  assistance  to  facilities  for 
various  aspects  of  planning  and 
implementing  a  TB  infection  control 
program,  sudb  as  surveillance,  screening 
activities,  and  outbreak  investigations. 
In  addition,  the  state  health  department 
may  be  able  to  provide  names  of  experts 
for  the  engineering  aspects  of  TB 
control. 

M.  Additional  Considerations  for 
Selected  Areas 

The  following  comments  do  not  apply 
to  all  areas  or  types  of  facilities,  but 
should  be  incorporated  into  the  TB 
Control  Plan  for  the  specific  area 
discussed. 

1.  Operating  rooms. 

•  Elective  operative  procedures  on 
patients  with  TB  should  be  delayed 
imtil  the  patient  is  no  longer  infectious. 

•  If  procedures  must  be  performed, 
they  should  be  done  in  operating  rooms 
with  anterooms  if  possible.  For 
operating  rooms  without  anterooms,  the 
doors  to  the  operating  room  should  be 
closed  and  traffic  in  and  out  of  the  room 
should  be  kept  to  a  minimum  to  reduce 
the  frequency  of  opening  and  closing 
the  door.  Attempts  should  be  made  to 
perform  the  procedure  at  a  time  when 
other  patients  are  not  present  in  the 
operative  suite  (i.e.,  end  of  day)  and 


when  a  minimum  number  of  personnel 
are  present. 

•  A  bacterial  filter  placed  on  the 
patient  endotracheal  tube  or  at  the 
expiratory  side  of  the  breathing  circuit 
of  the  anesthesia  machine  when  general 
anesthesia  is  being  administered  to  a 
patient  with  possible  TB  may  be  useful 
in  reducing  the  risk  of  contamination  of 
the  anesthesia  equipment  or  discharge 
of  tubercle  bacilli  into  the  ambient  air. 
The  cost-benefit  ratio  of  bacterial  filter 
use  is  unknown,  as  no  transmission  of 
airborne  pathogens  has  ever  been  traced 
to  this  route. 

•  The  patient  should  be  monitored 
during  recovery  in  an  individual  room 
meeting  TB  isolation  room  ventilation 
recommendations. 

•  Persormel  present  when  operative 
procedures  are  performed  on  patients 
who  may  have  infectious  TB  should 
wear  respiratory  protection  rather  than 
standard  surgical  masks  alone 
(Supplement  4).  Valved  or  f>ositive- 
pressure  respiret&rs  are  not  appropriate 
for  use  during  procedures  requiring 
surgical  masks. 

2.  Autopsy  rooms. 

•  Due  to  the  probability  of  the 
presence  of  infectiotis  aerosols,  autopsy 
rooms  should  be  at  negative  pressure 
with  respect  to  adjacent  areas,  with 
room  air  exhausted  directly  to  the 
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outside  of  the  building.  ASHRAE 
recominends  that  autopsy  rooms  have 
ventilation  that  provides  12  total  air 
changes  per  hour  (41— ASHRAE1991). 
However,  the  effectiveness  of  this  level 
of  ventilation  for  reducing  the  risk  of  TB 
transmission  has  not  been  evaluated. 
Autopsy  rooms  should  be  designed  to 
achieve  the  best  possible  air  flows; 
substantially  higher  levels  of  ventilation 
than  12  ACH  would  be  expected  to 
pro^de  greater  dilution  of  droplet 
nuclei  (Supplement  S.II.B.l.b). 

•  Respiratory  protection  should  be 
worn  by  personnel  while  performing 
autopsies  on  patients  who  may  have  had 
TB  (Supplement  4). 

•  In-duct.  HEPA-filtered  air 
recirculation  or  UVGI  may  be  used  as  a 
supplement  to  the  recommended 
ventilation  (Supplement  3). 

3.  Emergency  medical  services. 

•  When  emergency  medical  response 
personnel  or  others  must  transport 
patients  with  confirmed  or  suspected 
active  TB,  a  surgical  mask  should  be 
placed  on  the  patient,  if  possible. 
Because  of  the  inability  to  ensure 
administrative  and  engineering  controls 
in  emergency  transport  situations  and 
vehicles,  the  HCW  should  wear 
respiratory  protection. 

•  Emergency-response  personnel 
should  be  included  in  a  comprehensive 
PPD  screening  program  and  receive  a 
PPD  at  least  annually.  They  should  also 
be  included  in  the  follow-up  of  contacts 
of  a  patient  with  infectious  TB. 

4.  Laboratories. 

•  Laboratories  processing  specimens 
for  mycobacterial  studies  (e.g.,  AFB 
smears  and  cultures)  should  conform  to 
criteria  previously  specified  by  CDC  and 
NIH  (53— CDC/NIH1993). 

5.  Hospices. 

•  Hospice  patients  with  confirmed  or 
suspected  TB  should  be  managed  in  the 
manner  described  in  this  document  for 
hospitals.  General  use  and  special  areas, 
such  as  treatment  or  TB  isolation  rooms, 
should  be  ventilated  in  the  same 
manner  as  described  for  similar  hospital 
areas. 

6.  Nursing  homes. 

•  Published  recommendations  for 
prevention  and  control  of  TB  in  nursing 
homes  should  be  followed  (54 — 
CDCl990c).  TB  isolation  procedures 
described  in  this  document  should  be 
followed. 

7.  Correctional  facilities. 

•  Published  recommendations  for 
prevention  and  control  of  TB  in 
correctional  focilities  should  be 
followed  (55— CDC1989C). 

•  Prison  medical  facilities  should 
follow  the  recommendations  outlined  in 
this  document.  Ventilation  should  be 
designed  and  maintained  to  reduce  the 


risk  of  TB  transmission.  General  and 
special  areas,  such  as  treatment  or  TB 
isolation  rooms,  should  be  ventilated  in 
the  same  maimer  as  described  for 
similar  hospital  areas.  If  appropriate  TB 
isolation  rooms  are  not  available, 
persons  with  suspected  or  known  TB 
should  be  tTansfisired  to  facilities  with 
those  provisions. 

8.  Dental  offices. 

During  dental  procedures,  patie  its 
and  dental  workers  share  the  same 
airspace  for  varying  lengths  of  time. 
Aerosols  of  oral  fluids  and  materials 
may  be  generated,  and,  on  occasion, 
coughing  may  be  stimulated  by  oral 
manipulations.  No  specific  dental 
procedures  have  been  classified  as 
"cough-inducing".  In  light  of  these 
observations,  the  following  additional 
considerations  appear  prudent  in  dental 
settings: 

•  During  initial  medical  history  and 
p)eriodic  updates,  dental  HCWs  should 
routinely  ask  all  patients  about  a  history 
of  TB  disease  and  symptoms  suggestive 
ofTB. 

•  Patients  with  history  and  symptoms 
suggestive  of  active  TB  should  be 
promptly  referred  for  evaluation  for 
possible  infectiousness. 

•  Elective  dental  treatment  should  be 
delayed  until  a  physician  confirms  that 
the  patient  does  not  have  infectious  TB. 
If  the  patient  is  determined  to  have 
infectious  TB,  elective  dental  treatment 
should  be  deferred  until  the  patient  is 
no  longer  infectious. 

•  If  urgent  dental  care  must  be 
provided  for  a  patient  who  has,  or  is 
strongly  suspected  of  having,  infectious 
TB,  TB  isolation  practices  should  be 
implemented  (Sections  Il.E  and  G). 
Dental  HCWs  should  use  respiratory 
protection  while  performing  procedures 
on  such  patients. 

•  Dental  HCWs  who  work  in  a  facility 
where  there  is  a  likelihood  of  exposure 
to  patients  with  infectious  TB  should  be 
included  in  an  employer-sponsored  PPD 
testing  program. 

9.  Home-health  services. 

•  For  HCWs  visiting  the  home  of 
patients  with  suspected  or  confirmed 
infectious  TB,  precautions  may  be 
necessary  if  the  patient  is  likely  to  be 
infectious.  These  precautions  include 
instructing  the  patient  to  cover  his/her 
mouth  and  nose  with  a  tissue  when 
coughing  or  sneezing  and  offering  the 
patient  a  surgical  mask.  The  worker 
should  wear  respiratory  protection 
when  entering  the  home  or  the  patient's 
room  until  the  i>atient  is  no  longer 
infectious  (Supplement  1). 

•  Precautions  in  the  home  may  be 
discontinued  when  the  patient  is  no 
longer  infectious  (Supplement  1). 


•  Home-health-care  personnel  can 
assist  in  preventing  TB  transmission  by 
educating  the  patient  about  the 
importance  of  taking  medications  as 
prescribed  and  by  administering 
directly  observed  therapy. 

•  If  immunocompromised  persons  or 
young  children  live  in  the  home  with  a 
patient  who  has  infectious  TB,  they 
should  be  temporarily  relocated  until 
the  patient  is  no  longer  infectious 
(Supplement  1). 

•  Cough-inducing  procedures  should 
only  be  performed  on  patients  with 
infectious  TB  if  absolutely  necessary. 
When  necessary  cough-inducing 
procedures,  such  as  AFB  sputum 
collection  for  evaluation  of  therapy, 
must  be  performed  on  a  patient  who 
may  have  infectious  TB,  they  should  be 
performed  in  a  well  ventilated  area  of 
the  home  away  from  other  household 
members.  Opening  a  window  to 
improve  ventilation,  or  specimen 
collection  outside  should  be  considered, 
when  feasible.  The  HCW  collecting 
these  specimens  should  wear 
respiratory  protection  during  the 
procedure  (Supplement  4). 

•  Home  HCWs  should  be  included  in 
a  comprehensive  employer-sponsored 
TB  screening  and  prevention  program. 

•  Home  health-care  personnel  and 
patients  who  are  at  risk  for  contracting 
active  TB  should  be  reminded 
periodically  of  the  importance  of  having 
pulmonary  symptoms  promptly 
evaluated  to  permit  early  detection  and 
treatment  of  persons  with  TB. 

Supplement  1 — Determining  the 
Infectiousness  of  a  TB  Patient 

The  infectiousness  of  a  person  with 
TB  correlates  with  the  number  of 
organisms  expelled  into  the  air,  which, 
in  turn,  probably  correlates  with  the 
following  factors:  (1)  Presence  of 
pulmonary,  laryngeal,  or  oral 
involvement,  (2)  presence  of  cough  or 
other  forceful  expirational  maneuvers, 
including  procedures  that  stimulate 
coughing,  (3)  AFB  positive  sputum 
smear,  (4)  willingness  or  ability  of  the 
patient  to  cover  his  or  her  mouth  when 
coughing  or  sneezing,  (5)  presence  of 
cavitation  on  chest  radiograph,  and  (6) 
length  of  time  the  patient  has  been  on 
adequate  chemotherapy. 

The  most  infectious  persons  are 
thought  to  be  those  untreated  persons 
with  pulmonary  or  laryngeal  TB  who 
have  a  cough  or  are  undergoing  cough- 
inducing  procedures,  who  are  AFB 
sputum  smear  positive,  or  who  have 
cavitation  on  chest  radiograph.  Persons 
with  extrapulmonary  TB  are  usually  not 
infectious,  with  the  following 
exceptions:  (1)  Concomitant  pulmonary 
disease,  (2)  non-pulmonary  disease 
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located  in  the  respiratory  tract  or  oral 
cavity,  or  (3)  extrapulmonary  disease 
that  includes  an  open  abscess  or  lesion 
in  which  the  concentration  of  organisms 
is  high,  especially  if  drainage  ht>m  the 
abscess  or  lesion  is  extensive  (17 — 
Huttonl990, 19— Lundgrenl987). 
Although  data  are  Umited.  some  studies 
suggest  that  TB  patients  with  acquired 
immunodeficiency  syndrome  (AIDS),  if 
smear  positive,  have  infectiousness 
similar  to  that  of  smear-positive  TB 
patients  without  AIDS  (56 — 
Manoffl988,  57— Cauthenl991,  58— 
K]ausnerl993). 

Young  children  with  TB  are  less 
likely  than  adults  to  be  infectious; 
however,  transmission  from  children 
can  occur.  Therefore,  children  with  TB 
should  be  evaluated  for  infectiousness 
using  the  same  parameters  as  for  adults 
(i.e.,  pulmonary  or  laryngeal  TB, 
presence  of  cough  or  cough-inducing 
procedures,  positive  sputum  AFB  smear 
{or  gastric  aspirate],  cavitation  on  chest 
radiograph,  and  adequacy  and  duration 
of  therapy).  Children  with  pulmonary  or 
laryngeal  TB  should  be  placed  on  TB 
isolation  until  they  are  determined  to  be 
noninfectious. 

Infection  is  most  likely  to  result  from 
exposure  to  persons  with  unsuspected 
pulmonary  TB  who  are  not  receiving 
anti-tuberculous  therapy  or  from 
persons  with  diagnosed  TB  who  are  not 
receiving  adequate  therapy. 
Administering  effective  anti-tuberculous 
medications  has  been  shown  to  t>e 
associated  with  decreased 
infitctiousness  among  parsons  with  TB 
(59— Rileyl962).  Effective 
chemotherapy  reduces  coughing,  the 
amount  of  sputum,  and  the  number  of 
organisms  in  the  sputimi.  However,  the 
length  of  time  a  p>atient  must  be  on 
effective  medication  before  becoming 
noninfectious  varies  (60 — Noblel981); 
some  patients  are  never  infectious, 
whereas  those  with  unrecognized  or 
inadequately  treated  drug-resistant  TB 
may  remain  infectious  for  weeks  or 
months  (21— Beck-Saguel992).  Thus, 
decisions  about  infectiousness  should 
be  made  on  a  case-by-case  basis. 

In  general,  persons  suspected  or 
confirmed  to  have  active  TB  should  be 
considered  infectious  if  (1)  cough  is 
present,  (2)  they  are  undei^ing  cough- 
inducing  procedures,  or  (3)  sputimi  AFB 
smears  are  positive,  and  (4)  they  are  not 
on  chemotherapy,  have  just  started 
chemotherapy,  or  have  a  poor  clinical  or 
bacteriologic  response  to  chemotherapy. 
A  person  with  drug-susceptible  TB  who 
is  on  adequate  chemotherapy  and  has 
had  a  significant  clinical  and 
bacteriologic  response  to  therapy 
(reduction  in  cough,  resolution  of  fever, 
and  progressively  decreasing  quantity  of 


bacilli  on  smear)  is  probably  no  longer 
infectious.  However,  since  drug- 
susceptibility  results  are  usually  not 
known  when  the  decision  to 
discontinue  isolation  is  made,  all  TB 
patients  should  remain  in  TB  isolation 
while  hospitalized  until  three 
consecutive  sputum  smears  are  negative 
and  they  demonstrate  clinical 
Improvement. 

Supplement  2 — Diagnosis  and 
Treatment  of  TB 

/.  Diagnostic  Procedures  for  TB 

A.  Purified  Protein  Derivative  (PPD) 
Skin  Testing  and  Anergy  Testing 

The  PPD  skin  test  is  the  only  method 
available  for  demonstrating  infection 
with  M.  tuberculosis.  Although 
currently  available  PPD  tests  are  less 
than  100%  sensitive  and  specific  for 
detection  of  infection  with  M. 
tuberculosis,  no  better  diagnostic 
methods  have  yet  been  devised. 
Interpretation  of  PPD  test  results 
requires  a  knowledge  of  the  antigen 
used,  the  immunologic  basis  for  the 
reaction  to  this  antigen,  the  technique  of 
administering  and  reading  the  test,  and 
the  results  of  epidemiologic  and  clinical 
experience  with  the  test  (3 — CDCl990b, 
4— ATS/CDC1990,  2— CDCl990d).  The 
PPD  test,  like  all  medical  tests,  is  subject 
to  variability,  but  many  of  the  inherent 
variations  in  administration  and  reading 
of  tests  can  be  avoided  by  propwr 
training  and  careful  attention  to  details. 

The  intracutaneous  (Mantoux) 
administration  of  a  measured  amount  of 
purified  protein  derivative  tuberculin  is 
the  best  means  of  detecting  infection 
with  M.  tuberculosis.  One-tenth 
m jlhliter  of  PPD  (5  TU)  is  injected  into 
either  the  volar  or  dorsal  surface  of  the 
forearm.  The  tuberculin  should  be 
injected  just  beneath  the  surface  of  the 
skin.  A  discrete,  pale  elevation  of  the 
skin  (a  wheal)  6  to  10  mm  in  diameter 
should  be  produced. 

PPD  tests  should  be  read  by 
designated,  trained  personnel  between 
48  and  72  hours  after  injection.  Patient 
or  HCW  self-reading  of  PPDs  should  not 
be  accepted.  The  basis  of  the  reading  is 
the  presence  or  absence  of  induration. 
Redness  or  erythema  should  not  be 
measured.  The  transverse  diameter  of 
induration  should  be  recorded  in 
millimeters.  The  interpretation  of  a  PPD 
reaction  should  be  influenced  by  the 
purpose  for  which  the  test  was  given 
(e.g.,  epidemiologic  versus  diagnostic 
purposes),  by  the  prevalence  of  TB 
infection  in  the  population  being  tested, 
and  by  the  consequences  of  felse 
classification.  Errors  in  classification 
can  be  minimized  by  establishing  an 


appropriate  definition  of  a  positive 
reaction  (Table  S2-1). 

The  positive  predictive  value  of  PPDs 
(i.e.  the  probability  that  a  person  with 
a  positive  PPD  is  truly  infected  with  M. 
tuberculosis)  is  dependent  on  the 
prevalence  of  TB  infection  in  the 
population  being  tested  (61 — 
Sniderl982).  In  populations  with  a  low 
prevalence  of  TB  infection,  the 
probability  that  a  positive  PPD 
represents  true  infection  with  M. 
tuberculosis  is  very  low.  In  populations 
with  a  high  prevalence  of  TB  infection, 
the  probability  that  a  positive  PPD 
represents  true  infection  with  M. 
tuberculosis  is  much  higher.  In  order  to 
ensure  that  very  few  persons  infected 
with  M.  tuberculosis  will  be  classified 
as  having  negative  reactions  and  few 
persons  not  infected  with  tubercle 
bacilli  will  be  classified  as  having 
positive  reactions,  different  cut-points 
are  used  to  separate  positive  reactions 
from  negative  reactions  for  different 
groups,  depending  on  the  risk  of  TB  in 
that  group. 

A  lower  cut-point  (i.e.,  5  mm)  is  used 
for  the  highest  risk  groups,  including 
HIV-infected  persons,  recent  close 
contacts  (recent  close  contact  implies 
household  contact  or  unprotected 
occupational  exposure  similar  in 
intensity  and  duration  to  household 
contact),  or  persons  with  abnormal  chest 
radiographs  consistent  with  old  TB.  A 
higher  cut-point  (i.e.,  10  mm)  is  used  for 
persons  who  are  not  in  the  highest  risk 
group  but  who  have  other  risk  factors, 
such  as  injecting  drug  users  known  to  be 
HIV  seronegative;  persons  with  certain 
medical  conditions  that  increase  the  risk 
of  progression  from  latent  TB  infection 
to  active  TB  (Table  S2-1);  medically 
underserved,  low-income  populations: 
foreign-bom  {>ersons  from  countries 
with  a  high  prevalence  of  TB;  and 
residents  of  correctional  institutions  and 
nursing  homes.  An  even  higher  cut- 
point  (i.e.,  15  mm)  is  U^ed  for  all  other 
persons  with  none  of  the  above  risk 
factors. 

Recent  PPD  converters  are  considered 
a  high-risk  group.  An  increase  of 
induration  of  ^10  mm  within  a  2-year 
period  is  classified  as  a  conversion  to  a 
positive  test  among  persons  <35  years  of 
age.  An  increase  of  induration  of  ^15 
mm  within  a  2-year  period  is  classified 
as  a  conversion  for  persons  ^35  years  of 
age  (3— CDCl990b).  Increases  of  _ 

induration  ^5  mm  may  be  indicative  of 
new  infection  in  certain  circumstances 
(4— ATS/CDC1990). 

Persons  with  HTV-infection  may  have 
suppressed  reactions  to  skin  tests 
because  of  anergy,  particularly  when 
CD4-T-lymphocyte  coimts  decline  (62— 
CDCl990e,  63— Canessal989).  Persons 
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with  anergy  will  have  a  negative  PPD 
whether  or  not  they  are  infected  with  M 
tuberculosis.  Persons  with  HTV  infection 
should  be  evaluated  for  anergy  in 
conjunction  with  PPD  testing.  Two 
companion  antigens  (e.g..  Candida 
antigen  and  tetanus  toxoid)  should  be 
used  in  addition  to  PPD.  Persons  with 
>2  nun  of  induration  to  any  of  the  skin 
tests  (including  tuberculin)  are 
considered  not  anergic.  Reactions  of  >5 
mm  to  PPD  are  considered  to  be 
evidence  of  TB  infection  in  HIV-infected 
persons  regardless  of  the  reaction  to  the 
companion  antigens.  If  there  is  no 
reaction  (i.e.,  <3  mm  induration)  to  any 
of  the  antigens,  the  person  being  tested 
is  considered  anergic.  In  such  persons, 
determining  whether  or  not  the  person 
is  likely  to  be  infected  with  M. 
tuberculosis  must  be  decided  on  the 
basis  of  other  epidemiologic  factors, 
such  as  the  proportion  of  other  persons 
with  the  same  level  of  exposure  who 
have  positive  PPDs  and  the  intensity  or 
duration  of  exposure  to  infectious  TB 


patients  that  the  anergic  person 
experienced. 

BCG  vaccination  may  produce  a  PPD 
reaction  that  cannot  be  reliably 
distinguished  from  a  reaction  due  to 
infection  with  M.  tuberculosis.  In  a 
person  who  was  vaccinated  with  BCG. 
the  probability  that  a  PPD  test  reaction 
results  from  infection  with  M. 
tuberculosis  increases  (1)  as  the  size  of 
the  reaction  increases,  (2)  when  the 
patient  is  a  contact  of  a  person  with  TB. 
(3)  when  the  patient's  coimtry  of  origin 
has  a  high  prevalence  of  TB,  and  (4)  as 
the  length  of  time  between  vaccination 
and  PPD  testing  increases.  For  example, 
a  PPD  test  reaction  of  ^10  mm  can  be 
attributed  to  infection  with  M. 
tuberculosis  in  an  adult  who  was 
vaccinated  with  BCG  as  a  child  and  who 
is  bom  a  country  with  a  high  prevalence 
of  TB  (64— Sniderl985). 

In  persons  with  TB  infection,  the 
ability  to  react  to  PPD  may  gradually 
wane  over  time.  If  tested  with  PPD. 
persons  who  were  remotely  infected 
may  have  a  negative  reaction.  However. 


the  PPD  may  boost  the  hypersensitivity, 
and  the  size  of  the  reaction  may  be 
larger  on  a  subsequent  test.  This  boosted 
reaction  may  be  misinterpreted  as  a  PPD 
test  conversion  frt>m  a  new  infection. 
The  occurrence  of  the  booster 
phenomenon  increases  with  increasing 
age. 

When  PPD  testing  of  adults  is  to  be 
repeated  periodically  (as  in  HCW  skin 
testing  programs),  two-step  testing  can 
be  used  to  reduce  the  likelihood  that  a 
boosted  reaction  is  misinterpreted  as  a 
new  infection.  Two-step  testing  should 
be  done  on  all  newly  employed  HCWs 
who  have  an  initial  negative  PPD  at  the 
time  of  employment.  A  second  test 
should  be  performed  1-3  weeks  later.  If 
the  second  test  is  positive,  this  is  most 
likely  a  boosted  reaction,  and  the  person 
should  be  classiHed  as  previously 
infected.  If  the  second  test  remains 
negative,  the  person  is  classified  as 
uninfected.  A  positive  reaction  to  a 
subsequent  test  is  likely  to  represent  a 
new  infection  with  M.  tuberculosis  in 
the  interval. 


Table  S2-1.— Summary  of  Interpretation  of  Skin  Tests 


1.  A  reaction  o(  iS  mm  is  dassrtied  as  positive  in: 

•  persons  with  HIV  Infection  or  risk  factors  for  HIV  infection  witti  unkr>own  HIV  status 

•  persora  who  have  had  recent  close  contact*  with  persons  with  active  TB 

•  persor«  wtx>  have  abrxxmal  chest  radk)graphs  cor^sistent  with  old  healed  TB 

2.  A  reaction  o(  210  mm  Is  classified  as  positive  in  all  persortt  wtx>  do  not  meet  any  of  the  criteria  above  but  wt>o  have  other  risk  factors  for  TB 

Htgh-Rlsk  Groups 

•  intravenous  drug  users  known  to  t>e  HIV  seronegative 

•  persons  wrth  other  medk»l  conditions  that  have  been  reported  to  increase  the  risk  ol  progressing  from  latent  TB  infection  to  active  TB, 
inckxJing  silicosis,  gastrectomy,  jejuno-ileal  bypass  surgery,  being  10%  or  more  betow  ideal  body  weight,  chronic  renal  failure,  diabetes 
meHltus.  high  dose  corticosteroid  and  other  immunosuppressive  therapy,  some  hen«totogic  disorders  (e.g..  leukemias  and  lymphomas), 
and  other  maligr^anctes 

High-Prevalence  Groups 

•  kxeign-bom  persons  from  high  prevalence  countries  in  Asia.  Africa,  and  Latin  America 

•  persons  from  medKaily  underserved  k>w  income  population 

•  residents  of  k>ng-term  care  facilities  (e.g.,  correctkxial  institutions,  nursing  homes) 

•  persons  from  high  risk  populatiora  in  their  communities,  as  determined  by  kx:^  public  health  auttx>rities 

3.  Induratk)n  of  21 5  mm  is  classified  as  positive  kx  persons  wtK>  do  not  meet  any  of  the  above  criteria. 

4.  Recent  converters  are  defined  on  the  basis  of  both  induratkxi  and  age: 

•  210  mm  Increase  within  a  2-year  period  is  classified  as  positive  for  persons 
<35  years  of  age*- 

215  mm  increase  within  a  2-year  penod  is  classified  as  positive  tor  persons 

235  years  of  age 

•25  mm  incfeases  under  certain  orcumstances  (tl,  above) 

'Recent  ctose  cbntact  implies  househoM  contact  or  unprotected  occupatk>nal  exposure  similar  in  intensity  and  duratnn  to  househoW  contact 


B.  Chest  Radiograph 

Persons  with  symptoms  suggestive  of 
TB  should  receive  a  chest  radiograph 
regardless  of  PPD  test  results. 
Abnormalities  strongly  suggestive  of 
active  TB  include  up(>er  lobe 
infiltration,  particularly  if  cavitation  is 
seen  (65 — DesPrezl990).  Patchy  or 
nodular  infiltrates  in  the  apical  or 
subapical  posterior  upp>er  lobes  or  the 
su{)erior  segment  of  the  lower  lobe  are 
also  suggestive  of  active  TB.  If 


abnormalities  are  noted  or  if  the  person 
has  symptoms  suggestive  of 
extrapulmonary  TB,  additional 
diagnostic  studies  should  be 
tindertaken. 

The  radiographic  presentation  of 
pulmonary  TB  in  patients  with  HIV 
infection  may  be  unusual  (66 — 
Pitchenikl985).  Typical  apical  cavitary 
disease  is  less  common  among  persons 
with  HFV  infection.  They  may  have 
infiltrates  in  any  lung  zone,  often 


associated  with  mediastinal  and/or  hilar 
adenopathy,  or  rarely  they  may  have  a 
normal  chest  radiograph. 

C  Bacteriology 

Smear  and  culture  examination  of 
three  sputum  specimens  collected  on 
difi'erent  days  is  the  main  diagnostic 
procedure  for  pulmonary  TB  (4 — ^ATS/ 
CDC1990).  Sputum  smears  that  fail  to 
demonstrate  AFB  do  not  exclude  the 
diagnosis  of  TB.  Nationwide, 
approximately  60%  of  patients  with 
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positive  sputum  cultures  have  positive 
AFB  sputum  smears.  Sputum  smears 
from  patients  with  HIV  infection  and 
pulmonary  TB  may  be  less  likely  to 
reveal  AFB  than  those  from 
immunocompetent  patients,  a  Hnding 
believed  to  be  consistent  with  the  lowrer 
frequency  of  cavitary  pulmonary  disease 
observed  among  HIV-infected  persorts 
(35— Pitcheaikl984.  37— Klein  1989). 

It  is  important  that  specimens  for 
smear  and  culture  have  adequate 
volume  of  expectorated  sputum  and 
contain  little  saliva.  In  patients  with 
negative  sputum  smears,  bronchoscopy 
iMv  produce  positive  results  (33 — 
Willcoxl982,  34— Willcoxl986).  In 
young  children  who  cannot  adequately 
produce  sputum,  gastric  aspirates  may 
provide  an  adeauate  specimen. 

A  positive  culture  of  sputum  or  other 
clinical  specimen,  with  organisms 
identified  as  M.  tuberculosis,  provides  a 
definitive  diagnosis  of  TB.  Conventional 
laboratory  methods  may  require  4—8 
weeks  for  species  identification; 
however,  the  use  of  radiometric  culture 
techniques  and  nucleic  acid  probes 
facilitates  more  rapid  detection  and 
identification  of  mycobacteria  (67 — 
Kiehnl986,  68— Cr8wfordl9d9).  Mixed 
mycobacterial  infection,  either 
simultaneous  or  sequential,  may  occur 
and  may  obscure  the  recognition  of  M. 
tuberculosis  chnically  and  in  the 
laboratory  (38 — Bumensl989).  The  use 
of  nucleic  acid  probes  for  both 
Mycobacterium  avium  complex  and  M. 
tuberculosis  may  be  useful  for 
identifying  mixed  mycobacterial         ' 
infections  in  clinical  specimens. 

//.  Preventive  Therapy  for  Latent  TB 
Infection  and  Treatment  of  Active  TB 

A.  Preventive  Therapy  for  Latent  TB 
Infection 

Determining  whether  or  not  a  person 
with  a  positive  PPD  reaction  or 
conversion  is  a  candidate  for  preventive 
therapy  must  be  based  on  (1)  the 
likelihood  that  the  reaction  represents 
true  infection  with  M.  tuberculosis  (as 


determined  by  the  cut-points).  (2)  the 
estimated  risk  of  progression  from  latent 
infection  to  active  TB,  and  (3)  the  risk 
of  hepatitis  with  isoniazid  preventive 
therapy  (as  determined  by  age  and  other 
factors). 

HC\Vs  with  positive  PPD  tests  should 
be  evaluated  for  preventive  therapy, 
regardless  of  age  if  they  are  a  recent 
converter,  a  close  contact  of  a  person 
with  active  TB,  have  a  medical 
condition  that  increases  the  risk  for  TB. 
have  HIV  infection,  or  use  injecting 
drugs  (3— CDCl990b).  HaVs  without 
those  risk  factors  should  be  evaluated 
for  preventive  therapy  if  they  are  under 
age  35. 

Preventive  therapy  should  be 
considered  for  anergic  persons  who  are 
known  contacts  of  infectious  TB 
patients  and  for  those  from  groups  in 
which  the  prevalence  of  TB  infection  is 
high  (i.e..  >10%). 

Because  of  some  reports  of  an 
increased  risk  of  isoniazid  hepatitis  in 
the  peripartum  period,  the  decision  to 
use  preventive  therapy  during 
pregnancy  should  be  made  on  a  case-by- 
case  basis,  depending  on  the  patient's 
estimated  risk  of  progression  to  active 
disease  (69 — Moulding.  70— 
SniderlQSO.  71— Sniderl984,  72— 
Hamadehl992}.  Although  testing  in 
animals  has  demonstrated  a  risk  of 
cancer  (73— IARC1974).  there  are  no 
data  to  suggest  that  INH  poses  a 
carcinogenic  risk  for  humans  (74 — 
Glassroth  #11977.  75— Glassroth 
#21977,  76— Costellol980). 

The  usual  preventive  therapy  regimen 
is  oral  isoniazid  300  mg  daily  for  adults 
and  10  mg/kg/day  for  children  (77 — 
CDCl990g).  The  recommended  duration 
of  therapy  is  12  months  for  persons  with 
HIV  infection  and  persons  with 
abnormal  chest  radiographs  consistent 
with  old  healed  TB;  other  persons 
should  receive  6  months  of  therapy.  For 
persons  likely  to  be  infected  with  MDR- 
TB.  alternative  multidrug  preventive 
therapy  regimens  should  be  considered 
(78-CDC1992). 


All  persons  placed  on  preventive 
therapy  should  be  educated  about  the 
possible  adverse  reactions  associated 
with  isoniazid  and  should  be  monitored 
at  least  monthly  by  appropriately 
trained  personnel  (79— ATS/CDC1986. 
77— CDCl990g,  80— ATS/CDC1992, 
69— Moulding,  70— Sniderl980,  71— 
Sniderl984,  72— Hamadehl992). 
Persons  with  asymptomatic  TB  infection 
should  be  advised  of  the  possibihty  of 
reinfection  with  another  strain  of  M. 
tuberculosis  (81— Smallig93). 

B.  Treatment  for  Active  TB 

Drug  susceptibility  test  should  be 
performed  on  all  initial  isolates  from 
patients  with  TB.  However,  since  test 
results  may  not  be  available  for  several 
weeks,  selection  of  an  initial  regimen 
can  be  difficuh,  especially  in  areas 
where  there  is  drug-resistant  TB.  Tables 
S2-2  and  S2-3  simunarize  current 
recommendations  for  initial  therapy  and 
dosage  schedules  for  the  treatment  of 
drug  susceptible  TB  (39— CDCl993b).  In 
areas  or  facilities  in  which  there  is  a 
high  prevalence  of  MDR-TB,  the  initial 
treatment  regimen  used  (while  results  of 
drug-susceptibility  tests  are  pending) 
may  need  to  be  expanded.  This  decision 
should  be  based  on  analysis  of 
surveillance  data. 

When  drug  susceptibility  results 
become  available,  the  regimen  should  be 
adjusted  appropriately  (82 — 
Isemanl989,  83 — Goblel986,  84 — 
Goblel993.  85— Simonel992).  If  drug 
resistance  is  present,  clinicians 
unfamiliar  with  the  management  of 
patients  with  drug-resistant  TB  should 
seek  expert  consultation. 

In  order  for  any  regimen  to  be 
effective,  adherence  to  the  regimen  must 
be  assured.  The  most  effective  method 
of  assuring  adherence  is  the  use  of  DOT 
following  discharge  (80 — ATS/ 
CDC1992,  39— CDCl993b).  This  should 
be  coordinated  with  the  public  health 
department. 
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Table  S2-2.— Options  for  the  Initial  Treatment  of  TB  in  Children  and  Adults  (39) 


option  1 


Inttiai  Phas«:  Daily  isoniazid,  rifampin,  pyra- 
ztnamtde,  and  either  etharnbutol  or  strepto- 
mycin tor  8  weeks.  Ethambolol  or  strepto- 
mycin may  b«  discontinued  if  susceptit>iHty  to 
isoniazid  and  rifampin  is  demonstrated. 
Ethambutol  or  streptomycin  may  not  t>«  nec- 
essary for  patients  in  areas  where  the  pri- 
mary Isor^iazid  resistance  rate  Is  documented 
to  t>e  less  than  4%. 

ContirHiation  Phase:  Isoniazid  arxj  rifampin  for 
16  weei(S,  either  daily,  two  tinges  weeldy,  or 
three  times  weeidy*  Consult  a  TB  medical 
expert  if  drug  susceptibility  results  show  re- 
sistarKS  to  any  of  the  first-llr>e  drugs  or  M  the 
patier>t  remains  snoear  positive  after  3 
months. 


Op«on2 


Initial  Phase:  Isoniazid,  rifampin,  pyra- 
ziruunide,  and  either  ethambutol  or  strepto- 
mycin daKy  for  2  weeks,  Vwn  two  OmM 
weekly*  tor  6  weeks. 

Continuation  Phase:  Isoniazid  and  rifampin 
two  times  weekly*  for  16  weeks.  Consult  a 
TB  medk»l  expert  If  drug  susceptlt)illty  re- 
suits  show  resistance  to  any  of  the  llrst-Vna 
drugs  or  if  the  patient  remains  smear  poei- 
ttve  after  3  rTKXttfw. 


Optton3 


Treat  with  directly  obsen^  therapy  3  limes/ 
weekly*  wtth  Isoniazki,  rifanipin,  pyra- 
zinamkle,  and  ethambutol  or  streptomycin 
tor  6  monttts.  The  strongest  evWence  from 
dMcd  trials  is  for  the  effectiveness  of  all 
four  drugs  administered  for  ttte  ful  six 
months.  There  is  weaker  avWence  ttiat 
streptomycin  can  be  dteoontlnued  after  four 
months  if  the  Isoiata  la  susceptible  to  al 
dmgs.  The  evidence  for  stopping  pyra- 
zinamkje  before  the  and  of  six  months  Is 
equivocal  for  the  three-timesAiveekly  regi- 
men and  there  is  no  evWence  on  the  eff  ec- 
Hveness  of  tiis  regimen  with  ethambutol  for 
less  than  the  ful  six  months.  Consult  a  TB 
medtoai  expert  If  drug  susceptibility  results 
show  rasistartoa  to  any  of  the  first-line 
drugs  or  If  Vte  patient  remains  smear  posi- 
ttve  after  3  nrwrrttw. 


*  An  regintens  given  two-times/weekly  or  Ihree-times/weekly  shouM  be  admkiistered  by  directly  observed  therapy. 

Table  S2-3.— IDosage  Recommendations  for  the  Initial  Treatment  of  TB  Among  Children*  and  Adults 


Drugs 


Isoniazkj 

Rifampin 

PyrazinamkJe 
Ethambutol  ... 
Streptomycin 


Dosage 


Daily  dose 


Chiklren* 


10-20  mg^g 
Max  300  mg 
10-20  mg/kg 
Max  600  mg 
15-30  mg/kg 
Max  2  gm  .... 
15-25  mg/Vg 
Max  2.5  gm  . 
20-40  mg^g 
Max  1  gm  .... 


Adults 


5  mg^g  

Max  300  mg 

10  mg^g  

Max  600  mg 
15-30  mg/kn 
Max  2  gm  .... 
15-25  mg/kg 
Max  2.5  gm  . 

15  mg/kg  

Max  1  gm  .... 


Two-times/weeMy  dose 


ChiMran* 


20-40  triQ/kQ 
Max  900  mg 
10-20  mg/kg 
Max  600  mg 
50-70  mg^ 
Max  4  gm  .... 
50  m|^g  

20-^riig/i(0 
Max  1.5  gm  . 


Adults 


15  m(^(g  

Max  900  mg 

10  mg^  

Max  600  mg 
50-70  mg/kg 
Max  4  gm  .... 
50  mg^  

20-40  m(^g 
Max  1.5  gm  . 


Three-tinwaAivookly  doee 


ChMrsn 


20-40  mg1(g 
Max  900  mg 
^0-^OmQfkg 
Max  600  mo 
50-70  mg^ 
Max  3  gm  .... 
2S-9QtvqlkQ 

2(Mbmg/i(0 
Max  1  gm  .... 


Adults 


15m(^g 
Max  900  mg 
10  mg^g 
Max  600  mg 
50-70  mg^ 
Max3gm 
25-30  mg^g 

20-40  mg/kg 
Max  1  gm 


*12  years  of  age  or  under. 


Supplement  3 — Engineering  Controls 

/.  Introduction 

This  supplement  provides 
information  on  the  use  of  ventilation 
(Section  II)  and  ultraviolet  germicidal 
irradiation  (UVGI)  (Section  III)  for 

Erevention  of  transmission  of  TB  in 
ealth-care  facilities.  The  information 
provided  is  designed  to  orient  staff  in 
the  health-care  facility,  including  HCWs 
with  clinical  responsibilities  and 
infection  control,  administrative, 
occupational  health  and  facility 
maintenance  staff,  to  issues  related  to 
engineering  controls,  and  how 
engineering  controls  can  be  evaluated  as 
part  of  an  assessment  of  the  institutional 
control  program.  The  sections  cannot  be 
used  in  place  of  consultation  with 
experts  who  can  assume  responsibility 
for  advising  on  selection,  installation 
and  maintenance  of  equipment. 

Engineering  control  issues  include  (1) 
local  exhaust  ventilation  (source  control 
method),  (2)  general  ventilation  to 


decrease  contamination  of  air  and 
control  direction  of  air  flow,  and  (3)  air 
cleaning.  Issues  discussed  under  general 
ventilation  include  (a)  dilution  and 
removal  of  contaminants,  (b)  room  air 
flow  patterns,  (c)  facility  air  flow 
direction,  (d)  room  negative  pressure, 
and  (e)  TB  isolation  rooms.  Air 
disinfection  can  be  accomplished  by 
UVGI  or  by  nitration  of  air,  such  as 
through  high-efficiency  particulate  air 
(HEP A)  filters. 

n.  Ventilation 

Ventilation  systems  for  health-care 
facilities  should  be  designed,  and 
modified  when  necessary,  by  ventilation 
engineers  in  collaboration  with 
infection  control  and  occupational 
health  staff.  Information  for  designing 
and  operating  ventilation  systems  can 
be  found  in  the  ASHRAE,  ALA,  and 
ACGIH  recommendations  (41 — 
ASHRAE1991,  42— AIA1993,  42—1993, 
ACGIH  86— 1992e). 


As  part  of  the  TB  control  plan,  health- 
care facility  personnel  should  determine 
the  number  of  TB  isolation  rooms, 
treatment  rooms,  and  local  exhaust 
devices  (for  cough-indudng  procedures) 
needed.  Locations  of  these  rooms  and 
devices  will  be  dependent  upon  where 
ventilation  conditions  recommended  in 
this  document  can  be  achieved. 
Grouping  TB  isolation  rooms  together  in 
one  area  of  the  facility  may  facilitate 
care  of  TB  patients  and  installation  and 
maintenance  of  optimal  engineering 
(particularly  ventilation)  strategies,  and 
reduces  the  possibility  of  transmission 
of  TB  to  other  patients. 

Periodic  evaluations  of  the  ventilation 
system  should  be  performed,  that 
include  the  number  of  TB  isolation 
rooms,  treatment  rooms,  local  exhaust 
devices,  and  regular  maintenance  and 
monitoring  of  the  local  and  general 
exhaust  systems  and  HEPA  filter 
systems,  if  used. 
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A.  Local  Exhaust  Ventilation 

Purpose:  To  captvire  airborne 
contaminants  at  or  near  their  source 
(source  control  method)  and  remove 
them  without  exposing  persons  in  the 
area  (87— Woodsl989). 

Source  control  techniques  can  prevent 
or  reduce  the  spread  of  infectious 
droplet  nuclei  into  the  general  air 
circulation.  These  techniques  are  called 
source  control  methods  because  they 
entrap  infectious  droplet  nuclei  as  they 
are  emitted  by  the  patient,  or  "source." 
They  are  especially  important  during 
performance  of  medical  procedures 
likely  to  generate  aerosols  containing 
infectious  particles  or  during  infectious 
TB  patients'  active  coughing  or 
sneezing. 

Local  exhaust  is  the  preferred 
ventilation  technique.  Because  local 
ventilation  captures  airborne 
contaminants  very  near  their  source, 
before  they  can  disperse,  it  is  often  the 
most  efBdent  way  to  contain 
contaminants.  Therefore,  it  should  be 
used  wherever  cough-inducing 
treatment  procedures  permit.  There  are 
two  basic  types  of  local  exhaust 
techniques  that  use  hoods:  the  enclosing 
type,  in  which  the  hood  either  partially 
or  fully  encloses  the  infectious  source; 
and  the  exterior  type,  in  which  the 
infection  source  is  near  but  outside  the 
hood.  The  fully  enclosed  hood,  booth, 
or  tent  is  always  preferable  to  exterior 
types  because  of  superior  reliability. 
Descriptions  of  examples  of  both 
enclosing  and  exterior  devices  have 
been  published  (88— ACGIHl992a,  89— 
ACGIHl992b). 

1.  Enclosing  devices.  The  enclosing 
type  of  local  exhaust  ventilation 
includes  booths  for  sputum  induction  or 
administration  of  aerosolized 
medications  (e.g.,  aerosolized 

Eentamidine)  (Figure  1),  and  tents  or 
oods  made  of  vinyl  or  other  materials 
used  to  enclose  and  isolate  a  patient. 

Booths  or  tents  used  for  cough- 
inducing  treatments  should  be  equipped 
with  exhaust  fans  that  have  sufficient 
air  flow  capacity  to  remove  nearly  100 
percent  of  airborne  particles  during  the 
time  interval  between  the  departure  of 
one  p>atient  and  the  arrival  of  the  next. 
The  time  required  for  removing  a  given 
percentage  of  airborne  particles  firom  an 
enclosed  space  depends  on  several 
factors.  These  include  the  number  of  air 
changes  per  hour,  which  is  determined 
by  the  number  of  cubic  feet  of  air  in  the 
room  or  booth,  the  rate  at  which  air  is 
entering  the  room  or  booth  at  the  intake 
source,  the  location  of  the  ventilation 
inlet  and  outlet,  and  the  physical 
configuration  of  the  room  or  booth 
(Table  S3-1). 


The  exhaust  fan  should  be  located  oil 
the  discharge  side  of  the  HEPA  filter  at 
the  booth  discharge.  This  will  maintain 
negative  pressure  in  the  booth  with 
respect  to  adjacent  areas,  so  that  air  will 
flow  into  the  booth  through  all  openings 
and  minimize  the  possibility  that 
infectious  droplet  nuclei  in  the  booth 
will  escape  and  move  into  adjacent 
rooms  or  hallways  (Supplement 
3.n.B.4). 

2.  Exterior  devices.  An  exterior  hood 
is  a  hood  very  near  to,  but  not  enclosing, 
the  infectious  soujt».  Air  flow  product 
by  these  devices  should  be  sufficient  to 
prevent  cross-currents  of  air  near  a 
patients  face  from  causing  escape  of 
droplet  nuclei.  The  device  may  need  to 
attain  an  air  velocity  of  at  least  200  feet 
per  minute  at  the  patient's  breathing 
zone  into  the  hood  to  be  eH^ective, 
though  httle  data  are  available  about 
this.  The  patient  should  face  directly 
into  the  hood  opening  so  that  any 
coughing  or  sneezing  will  be  directed 
into  the  hood.  If  the  patient  does  not 
face  directly  into  the  hood  opening, 
droplet  nuclei  may  escape  into  the 
room. 

3.  Discharge  from  booths,  tents,  and 
hoods.  The  air  from  booths,  tents,  and 
hoods  should  be  exhausted  directly  to 
the  outside  of  the  building,  away  from 
air-intake  vents,  people,  and  animals,  in 
accordance  with  federal,  state,  and  local 
regulations  concerning  environmental 
discharges.  Exhaust  ducts  should  not  be 
located  near  areas  that  may  be 
populated  (e.g.,  sidewalks  or  windows 
that  may  be  opened).  Ventilation  system 
exhaust  discharges  and  inlets  should  be 
designed  to  prevent  re-entry  of  exhaust 
air.  Wind  blowing  over  a  building 
creates  a  highly  turbulent  recirculation 
zone,  which  can  cause  reentry  of  the 
exhaust  into  the  building  (Figure  2). 
Exhaust  flow  should  be  discharged 
above  this  zone.  Design  guidelines  for 
proper  placement  can  be  foimd  in  the 
1989  ASHRAE  Fundamentals  Handbook 
(90— ASHRAEl989b).  As  an  additional 
safety  measure,  air  may  be  discharged  to 
the  outside  through  HEPA  filters  to 
preclude  reentiv  of  air  containing 
infectious  droplet  nuclei  into  the 
ventilation  supply.  This  is  especially 
desirable  if  the  e)diaust  discharge 
cannot  be  extended  to  the  roof. 

If  direct  exhaust  to  the  outside  is 
impossible,  air  from  booths,  tents,  and 
hoods  should  only  be  exhausted  within 
the  facility  throu^  a  properly  designed, 
installed,  and  maintained  HEPA  filter. 
Most  local  exhaust  devices  are  fitted 
with  HEPA  filters,  and  additional  HEPA 
filtration  is  not  needed  if  already  a  part 
of  the  device  design. 


CL 


B.  General  Ventilation 

1.  Dilution  and  removal.  Purpose:  To 
reduce  the  concentration  of 
contaminants  in  the  air. 

General  ventilation  maintains  air 
quality  by  two  processes,  dilution  and 
removal  of  airborne  contaminants. 
Dilution  reduces  the  concentration  of 
contaminants  in  a  room  by  supplying  air 
that  does  not  contain  those 
contaminants.  The  supply  air  mixes 
with  and  then  displaces  some  of  the 
contaminated  room  air,  which  is 
subsequently  removed  from  the  room  by 
the  exhaust  system.  This  process 
reduces  the  concentration  of  droplet 
nuclei  in  the  room  air  and  possibly  the 
risk  of  TB  transmission. 

a.  Systems.  General  ventilation  can  be 
achieved  using  two  types  of  systems; 
"single  pass"  or  "recirculating" 
systems.  In  a  single  pass  system,  100% 
of  the  room  air  is  exhausted  to  the 
outside.  The  supply  air  is  air  from 
outside  that  has  undergone  appropriate 
heating  and  cooling  or  is  from  a  central 
system  supplying  a  number  of  areas. 
After  passing  through  a  room  or  area,  air 
is  exhausted  directly  to  the  outside.  The 
single  p)ass  system  is  the  preferred 
choice  in  areas  where  infectious 
airborne  droplet  nuclei  are  known  to  be 
present  (e.g.,  isolation  or  treatment 
rooms).  In  a  recirculating  system,  only 

a  small  portion  of  the  total  room  or  area 
exhaust  is  discharged  to  the  outside. 
This  volume  of  exhaust  air  is  then 
replaced  with  fresh  outside  air.  The 
resulting  mixture  is  then  recirculated  to 
the  rooms  or  areas  serviced  by  the 
system.  Recirculating  systems  can  be 
used  for  general  areas  such  as  waiting  or 
emergency  rooms. 

b.  Ventilation  rates.  Recommended 
general  ventilation  rates  for  health-care 
facilities  are  usually  expressed  in  air 
changes  per  hour  (ACH).  The  number  of 
ACH  is  the  ratio  of  the  ventilation  rate 
(volume  of  air  entering  the  room  per 
hour)  to  the  room  volume  and  is  equal 
to  the  exhaust  airflow.  Q  (cubic  feet  per 
minute)  divided  by  the  room  volume,  V 
(cubic  feet)  times  60  (ACHsQA'xeo). 
However,  the  air  will  not  usually  be 
changed  the  indicated  number  of  times' 
per  hour,  as  the  air  flow  patterns  in  the 
room  may  not  permit  complete  mixing 
of  the  supply  and  room  air  in  all  parts 
of  the  room.  This  results  in  an 
"effective"  air  flow  rate  in  which  the 
supplied  air  flow  may  be  less  than 
required  for  proper  ventilation.  A 
"mixing  factor"  is  required  to  accoimt 
for  this  (45— Galsonl968.  91— 
ACGIHl992c).  The  factor  can  vary  from 
1  for  perfect  mixing  to  10  for  poor 
mixing.  The  factor  is  applied  as  a 
multiplier  to  determine  the  actual 
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supply  air  flow  (e.g..  ACH 
recommended  times  mixing  factor 
equals  actual  required  supply  ACH).  It 
is  important  that  the  room  supply  and 
exhaust  be  designed  to  achieve  the 
lowest  mixing  factor  possible.  The 
mixing  factor  may  be  estimated  by  an 
experienced  ventilation  engineer  but  is 
most  acciirately  determined 
experimentally  for  each  space 
configuration.  A  qualitative  measure  of 
mixing  can  be  determined  by  releasing 
smoke  from  smoke  tubes  at  a  number  of 
locations  in  the  room  and  observing 
movement  of  the  smoke.  Movement  in 
all  areas  will  indicate  good  mixing. 
Stagnation  in  some  areas  is  indicative  of 
poor  mixing  necessitating  movement  of 
the  supply  and  exhaust  openings  or 
redirection  of  the  supply  air. 

The  American  Society  of  Heating, 
Refrigerating  and  Air  Conditioning 
Engineers  (ASHRAE)  {41— 
ASHRAE1991).  the  American  Institute 
of  Architects  (AlA)  (42— AIA1993).  and 
the  federal  Health  Resources  and 
Services  Administration  (92 — 
HRSA1984)  recommend  a  minimum  of 
6  ACH  for  isolation  and  treatment  rooms 
based  on  comfort  and  odor  control 
considerations.  The  efficacy  of  this  or 
any  other  level  of  air  flow  in  reducing 
transmission  of  airborne  pathogens  has 
not  been  evaluated.  Some  reports 
suggest  that  ventilation  rates 
substantially  higher  than  6  ACH 
produce  a  greater  reduction  in  the 
concentration  of  bacteria  in  a  room 
(44— Riley  1961,  45— Galsonl968,  46— 
Kethleyl963).  However,  accurate 
quantitation  of  decreases  in  risk  that 
would  result  from  specific  increases  in 
general  ventilation  levels  from  6  ACH  to 
substantially  higher  values  is  not 
possible.  Under  some  experimental 
conditions,  increasing  ACH  to  37 
yielded  substantial  reductions  in 
concentration  of  non-mycobacterial  test 
organisms:  further  increases  up  to  60 
ACH  ccmtinued  to  be  associated  with 
reductions  in  concentrations  of  test 
organisms,  but  these  reductions  were 
more  modest  (44 — Rileyl961.  45 — 
Galsonl968,  46— Kethleyl963).  It  is 
unclear  if  these  data  can  be  extrapolated 
to  TB  control.  However,  ventilation  air 
flows  substantially  >6  ACH  would  be 
expected  to  result  in  greater  dilution  of 
droplet  nuclei.  Therefore,  it  is 
recommended  that  health-care  facilities 
be  designed  to  achieve  the  t)est  possible 
ventilation  air  flows. 

Achievement  of  specific  air  flows  will 
involve  decisions  both  in  ventilation 
system  construction  and  operation  (e.g., 
energy  requirements  to  move  and  to 
heat  or  cool  the  air).  Feasibility  also  will 
vary  with  respect  to  new  construction  or 
retrofit  of  existing  facilities.  Tlie 


expense  and  effort  to  achieve  specific 
higher  air  flow  rates  for  new 
construction  may  not  be  unreasonable. 
However,  retrofitting  of  an  existing 
facility  to  achieve  similar  air  flow  rates 
may  be  more  difficult. 

2.  Room  airflow  patterns.  Purpose:  To 
prevent  stagnation  or  "short  circuiting" 
of  air  and  to  provide  optimum  air  flow 
patterns. 

General  ventilation  systems  should  be 
designed  to  (1)  prevent  stagnation  of  the 
air  and  (2)  prevent  "short  circuiting"  of 
the  supply  to  the  exhaust  (i.e.,  passage 
of  air  directly  from  air  intake  to  the  air 
exhaust).  The  supply  and  exhaust 
locations  should  first  direct  the  clean  air 
to  areas  where  HCWs  are  likely  to  work, 
across  the  infectious  source,  and  then, 
to  the  exhaust,  so  that  the  HCW  is  not 
positioned  between  the  infiectious 
source  and  the  exhaust  location.  This 
may  not  always  be  possible  but  should 
be  attempted  to  the  fullest  extent 
feasible.  One  vray  to  accomplish  this  is 
to  supply  air  at  one  end  of  a  room  and 
exhaust  it  from  the  opposite  end. 
Another  method  is  to  supply  air  near 
the  ceiling  and  exhaust  it  near  the  floor 
(most  effective  when  the  supply  air  is 
cooler  than  the  room  air)  (Figure  3). 
However,  air  flow  patterns  are  affected 
by  large  air  temperature  differentials, 
the  precise  location  of  the  supply  and 
exhausts,  the  location  of  furniture, 
movement  of  HCWs  and  patients,  and 
the  physical  configuration  of  the  space. 
Air  flow  patterns  can  be  visualized 
using  smoke  tubes  to  observe  air  flow 
directions. 

3.  Facility  airflow  direction.  Piirpose: 
To  contain  contaminated  air  in  locahzed 
areas  and  prevent  spread  to 
uncontaminated  areas. 

The  general  ventilation  system  should 
be  designed  and  balanced  to  provide  air 
flow  patterns  from  more  clean  to  less 
clean  (or  less-contaminated  to  more- 
contaminated)  areas,  such  as  from 
hallways  to  treatment  rooms  or 
corridors  to  patient  rooms  (41 — 
ASHRAE1991.  42— AIA1993).  Examples 
include  the  emergency  room  area,  or 
patient  TB  isolation  rooms,  where  air 
should  flow  inward  to  assure  prevention 
of  spread  of  contaminants  to  other  areas. 
Some  special  treatment  rooms  where 
operative  and  invasive  procedures  are 
performed  have  air  flow  from  room  to 
hallway  to  provide  cleaner  air  during 
these  procedures.  Cough-inducing  or 
aerosol-generating  procedures  (e.g., 
bronchoscopy,  irrigation  of  tubercalous 
abscesses)  should  not  be  performed  in 
these  rooms  on  patients  who  may  have 
infectious  TB. 

The  direction  of  air  flow  is  controlled 
by  creating  a  lower  (negative)  pressure 
in  the  area  into  which  flow  is  desired. 


Negative  pressure  is  attained  by 
exhausting  air  from  the  area  at  a  higher 
rate  than  it  is  being  supplied  (negative 
is  defined  relative  to  the  area  from 
whidi  air  is  to  flow).  The  level  of 
negative  pressure  necessary  to  achieve 
the  desired  air  flow  will  depend  on  the 
physical  configiu^tion  of  the  ventilation 
system  and  area,  including  the  air  flow 
path  and  flow  openings,  and  should  be 
determined  by  an  experienced 
ventilation  engineer  on  a  case-by-case 
basis. 

4.  Room  negative  pressure.  Purpose: 
To  prevent  airborne  contaminants 
escaping  from  a  room. 

In  order  for  air  to  flow  from  one  area 
to  another,  there  must  be  a  difference  in 
the  air  pressure  between  the  two  areas. 
Air  will  flow  from  the  higher  pressure 
to  lower  pressure  area.  The  lower 
pressure  area  is  at  "negative  pressure" 
relative  to  the  higher  pressure  area. 

a.  Pressure  differential.  The  pressure 
difference  necessary  to  achieve  and 
maintain  negative  pressure  in  a  room  is 
very  small  and  may  be  difficult  to 
measure  accurately.  Negative  pressure 
can  be  achieved  by  balancing  the  room 
supply  and  exhaust  flows  to  set  the 
exhaust  flow  to  a  value  10%  (but  no  less 
than  SO  cubic  feet  per  minute  (cfm)) 
greater  than  the  supply. 

The  level  of  negative  pressure 
achieved  will  depend  on  the  physical 
configiiration  of  the  area,  including  the 
air  flow  path  and  flow  openings.  A 
pressure  differential  of  0.001  inch  of 
water  and  an  inward  air  velocity  of  100 
feet  per  minute  (fpm)  are  minimum 
acceptable  levels. 

Negative  pressure  in  a  room  can  be 
altered  by  small  changes  in  the 
ventilation  system  operation,  or  by  the 
opening  and  closing  of  the  isolation 
room,  corridor  doors,  or  windows.  It  is, 
therefore,  essential  that  once  an 
operating  configuration  has  been 
established,  all  doors  and  windows 
remain  appropriately  closed  in  both  the 
isolation  room  and  other  areas,  except 
when  needed  to  enter  or  leave  an  area. 

b.  Monitoring.  Periodic  checks  are 
required  by  use  of  smoke  tubes  or  by  use 
of  an  air  velocity  measuring  device  with 
smoke  tubes  to  assure  that  the  desired 
negative  pressure  condition  is  present. 
Rooms  where  potentially  infectious  TB 
patients  are  hospitalized,  treated,  or 
receive  cough-inducing  treatments, 
should  be  checked  for  negative  pressure 
on  a  daily  basis  when  in  use  by  means 
of  smoke  tubes  or  by  air  velocity 
measurement  devices.  If  smoke  tubes 
are  used,  a  minimum  air  velocity-of  100 
fpm  into  the  room  should  be  verified 
periodically  (e.g.,  monthly  to  quarterly) 
by  use  of  an  air  velocity  measuring 
device  (e.g..  a  thermoanemometer).  The 
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thermoanemometer  does  not  indicate 
direction  and  should  be  used  with  the 
smoke  tube  to  verify  air  flow  direction. 

To  check  a  room  for  negative  pressure 
with  a  smoke  tube,  the  smoke  tube 
should  be  placed  near  the  bottom  of  the 
door  (and  at  the  face  of  a  grille  or  other 
opening  if  so  equipped)  between  the 
room  and  the  corridor  and  a  small 
amount  of  smoke  produced  by 
squeezing  the  bulb  {Figure  4).  (The 
principal  opening  will  usually  be  at  the 
bottom  of  the  door.  However,  other 
areas,  such  as  the  top  and  sides  of  the 
door,  sliding  window,  etc.,  should  also 
be  checked).  The  smoke  will  travel  in 
the  direction  of  air  flow.  If  the  room  is 
under  negative  pressure,  the  smoke 
should  travel  into  the  room  under  the 
door  or  through  the  grille  (e.g.,  bom 
higher  to  lower  pressure).  If  not  under 
negative  pressure,  the  smoke  should  be 
blown  outward  or  stay  stationary.  The 
smoke  tube  should  be  held  parallel  to 
the  door  and  the  smoke  should  be 
issued  from  the  tube  slowly  to  assure 
that  the  velocity  of  the  smoke  from  the 
tube  does  not  overpower  the  air 
velocity.  This  test  is  to  be  done  with  the 
door  closed.  The  same  technique  can  be 
used  to  check  for  air  flow  between  areas 
or  for  observation  of  air  flow  patterns 
within  an  area.  Care  should  be  taken  not 
to  inhale  the  smoke,  because  it  is 
irritating  if  inhaled. 

Pressure-sensing  devices  also  can  be 
used  for  determination  of  negative 
pressure,  but  can  be  difficult  to  use 
correctly.  If  these  devices  are  used,  they 
should  sense  the  room  pressure  just 
inside  the  air  flow  path  into  the  room 
(e.g.,  at  the  bottom  of  the  door).  Unusual 
air  flow  patterns  within  the  room  can 
cause  pressure  variations.  It  is  possible 
that  negative  pressure  could  exist  at  the 
middle  of  a  door  with  positive  pressure 
at  the  bottom  of  the  door  (Figure  5).  A 
major  problem  with  the  use  of  pressure- 
sensing  devices  is  that  the  pressure 
differentials  used  to  achieve  negative 
pressure  are  very  small,  necessitating 
the  use  of  costly  and  sensitive 
mechanical  devices,  electronic  devices, 
or  pressure  gauges  to  assure  accurate 
measurements.  If  pressure-sensing 
devices  are  used,  periodic  verification 
by  use  of  smoke  tubes  is  required. 

5.  TB  Isolation  Rooms.  Purpose:  To 
isolate  patients  with  known  or 
suspected  TB  in  rooms  designed  to 
prevent  the  escap)e  of  droplet  nuclei 
generated  by  infectious  TB  patients. 

An  important  application  of  negative 
pressure  in  TB  control  is  the  TB  patient 
isolation  room.  The  primary  purposes  of 
the  isolation  room  are  to  (1)  isolate 
patients  who  are  likely  to  have 
infectious  TB  from  other  people,  (2) 
prevent  escape  of  droplet  nuclei  from 


the  room,  thus  preventing  entry  of  M. 
tuberculosis  into  the  corridor  and  other 
areas  of  the  facihty,  and  (3)  provide  an 
environment  that  will  allow  reduction 
of  the  concentration  of  droplet  nuclei 
through  various  engineering  controls 
(Supplement  3.II.B.5).  Rooms  used  for 
TB  isolation  should  be  single-patient 
rooms  with  negative  pressure  relative  to 
the  corridor  or  other  areas  connected  to 
the  room.  Doors  between  the  isolation 
room  and  other  areas  should  remain 
closed  except  for  entry  or  egress  and 
there  should  be  a  small  gap  of  ^/a  to  ^/z 
inch  at  the  bottom  of  the  door  to  provide 
an  air  flow  path.  Proper  use  of  negative 
pressure  will  prevent  the  contaminated 
room  air  from  escaping  from  the  room. 

a.  Alternate  methods  for  achieving 
negative  pressure.  An  anteroom  may  be 
used  to  reduce  escape  of  droplet  nuclei 
during  opening  and  closing  of  the 
isolation  room  door.  If  the  anteroom  has 
an  air  supply,  the  air  flow  to  the 
anteroom  should  be  set  equal  to  the 
difference  between  the  room  supply  and 
exhaust  flows.  This  should  result  in 
pressure  positive  with  respect  to  the 
isolation  room  and  neutral  with  respect 
to  the  corridor.  If  the  anteroom  does  not 
have  an  air  supply,  it  is  still  useful,  and 
should  still  be  positive  with  respect  to 
the  room  and  negative  with  respect  to 
the  corridor.  Some  states  and  localities 
may  have  fire  codes  that  prohibit  the 
isolation  room  from  being  negative 
relative  to  the  corridor  to  prevent  entry 
of  smoke  into  the  room  in  case  of  fire. 
In  such  cases,  the  anteroom  should  be 
supplied  with  air  to  make  it  slightly 
positive  to  both  the  isolation  room  and 
the  corridor. 

Where  the  existing  ventilation  system 
is  incapable  of  achieving  the  desired 
negative  pressure  due  to  the  lack  of  a 
ventilation  system  in  the  room  or  a 
system  which  cannot  provide  the  proper 
air  flow,  a  small  centrifugal  blower 
(exhaust  fan)  can  be  used  to  exhaust  air 
to  the  outside  either  through  the 
building,  or  through  a  window  or 
outside  wall.  This  approach  may  be 
used  as  an  interim  measure  to  achieve 
negative  pressure,  but  provides  no  fresh 
air  and  suboptimal  dilution. 

Another  approach  to  achieving  the 
required  pressure  difference  is  to 
pressurize  the  corridor.  In  this 
approach,  the  corridor  general 
ventilation  system  is  balanced  to  create 
a  higher  pressure  in  the  corridor  than  in 
the  room.  The  type  of  balancing 
necessary  will  dep>end  on  the 
configuration  of  the  ventilation  system. 
Ideally,  the  corridor  air  supply  should 
be  increased  while  not  increasing  the 
corridor  exhaust  rate.  If  this  is  not 
possible,  the  exhaust  rate  should  be 
decreased  either  by  resetting 


appropriate  exhaust  dampers  or  by 
partially  blocking  exhaust  grilles  serving 
the  corridor  return.  (Caution  should  be 
used,  as  the  exhaust  rate  could  be 
reduced  below  acceptable  levels.)  In 
some  instances,  the  corridor  exhaust 
may  be  located  out  of  the  corridor. 
Corridor  pressurization  can  be  achieved 
by  use  of  corridor  doors,  which  can  be 
closed.  This  approach  will  require  that 
all  settings  used  to  achieve  the  pressure 
balance,  including  doors,  be 
maintained.  This  approach  may  not  be 
desirable  if  the  corridor  being 
pressurized  has  rooms  where  negative 
pressure  is  not  desired. 

In  rooms  with  recirculating 
ventilation  systems,  negative  pressure 
can  be  achieved  by  removing  the  room 
exhaust  from  the  system  return  and 
ducting  it  to  the  outside.  As  with  the 
methods  discussed  above,  caution 
should  be  exercised,  as  the  overall 
ventilation  system  balance  will  be 
affected. 

Isolation  can  also  be  achieved  by  use 
of  negative-pressure  enclosures,  such  as 
tents  or  booths  (Section  A.l).  These  can 
be  used  to  provide  patient  isolation  in 
areas  such  as  emergency  rooms,  and 
medical  testing  areas,  and  to 
supplement  isolation  in  designated 
isolation  rooms. 

b.  Exhaust  from  TB  isolation  rooms. 
Air  discharged  from  TB  isolation  rooms 
should  follow  the  same 
recommendations  as  air  discharged  from 
local  exhaust  devices  (i.e.,  booths,  tents, 
or  hoods  used  for  cough-inducing 
procedures)  (see  Section  II.A.3).  Caution 
is  required  if  window  fans  are  used,  as 
excessive  negative  pressure  could  create 
backflow  from  the  room  exhaust  system 
into  the  room. 

C  HEPA  Filtration 

Purpose:  To  remove  contaminants 
from  the  air. 

HEPA  filtration  can  be  used  as  a 
method  of  air  cleaning  that  supplements 
other  recommended  ventilation 
measures.  HEPA  filters,  which  remove 
at  least  99.97%  of  particles  0.3  microns 
in  diameter  (the  most  penetrating  size), 
have  been  shown  to  be  effective  in 
reducing  the  concentration  of 
Aspergillus  spores  (which  are  in  the  size 
range  of  1.5-6  microns)  to  below 
measurable  levels  (93 — 
Sherertzl  987 ,94— Rhamel  984 ,95— 
C)pall986).  The  ability  of  HEPA  filters  to 
remove  tubercle  badlli  from  the  air  has 
not  been  studied,  but  M.  tuberculosis 
droplet  nuclei  probably  range  from  1-5 
microns  in  diameter,  about  the  same 
size  as  Aspergillus  spores.  Therefore, 
HEPA  filters  can  be  expected  to  remove 
infectious  droplet  nuclei.  HEPA  filters 
can  be  used  to  clean  air  before  it  is 
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recirculated  to  other  areas  of  a  facility, 
recirculated  back  into  the  same  room,  or 
exhausted  to  the  outside. 

HEP  A  filters  may  be  used  in  a  number 
of  ways  to  reduce  or  eliminate 
infectious  droplet  nuclei  from  room  air 
or  exhaust.  These  methods  include 
placement  of  HEPA  Hlters  (1)  in  exhaust 
ducts  to  remove  droplet  nuclei  from  air 
being  discharged  to  the  outside,  either 
directly  or  through  ventilation 
equipment;  (2)  in  exhaust  ducts 
discharging  air  from  booths  or 
enclosures  into  the  surrounding  room; 
(3)  in  ducts  discharging  room  air  into 
the  general  ventilation  system:  and  (4) 
in  ducts  for  individual  room  air 
recirculation  units.  Portable  HEPA 
filtration  units  are  available,  although 
the  efl'ectiveness  of  such  units  has  not 
been  adequately  evaluated,  and  there  is 
likely  to  be  considerable  variation  in  the 
effectiveness  of  these  devices,  bi  any 
application.  HEPA  filters  need  to  be 
carefully  installed  and  meticulously 
maintained  to  ensure  adequate  function. 

1.  Recirculation  of  HEP  A- filtered  air 
to  other  areas  of  a  facility.  When  it  is 
impossible  for  air  from  TB  isolation 
rooms  and  local  exhaust  devices  (i.e.. 
booths,  tents,  or  hoods  used  for  cough- 
inducing  procedures)  to  be  exhausted 
directly  outside,  it  is  necessary  for  the 
air  to  be  filtered  through  a  HEPA  filter 
before  recirculating  it  to  other  areas  of 
a  facility. 

2.  Recirculation  of  HEPA-filtered  air 
back  into  the  same  room.  Recirculation 
of  HEPA-filtered  air  in  a  room  can  be 
achieved  by  (1)  recirculation  of  air 
exhausted  from  the  room  into  a  duct, 
filtered  with  an  in-duct  HEPA  filter  and 
returned  to  the  room  (Figure  6)  or  (2)  in- 
room,  wall-mounted  or  portable  HEPA 
filters. 

a.  Room  recirculation.  Individual 
room  recirculation  can  be  used  in  areas 
where  there  is  no  general  ventilation 
system,  where  the  system  is  incapable  of 
providing  adequate  air  flow,  or  where 
ah  increase  in  dilution  is  desired 
without  affecting  the  frssh  air  supply  or 
negative  pressure  system  already  in 
place.  Air  is  exhausted  from  the  room 
into  a  duct,  filtered  through  a  HEPA 
filter,  and  returned  to  the  room  (Figure 
6).  This  technique  may  be  used  to  add 
air  changes  in  areas  where  there  is  a 
recommended  minimum  and  it  is 
dinicult  to  meet  the  recommendation 
with  general  ventilation  alone.  It  will 
permit  higher  air  flow  rates  than  can  be 
normally  achieved  with  general 
ventilation,  since  the  air  does  not  have 
to  be  conditioned,  other  than  filtered. 

b.  In-room  (portable)  systems.  Both 
the  HEPA  filter  and  blower  can  be 
located  within  rooms,  and  can  be  either 
wall  mounted  or  portable.  Effectiveness 


is  dependent  upon  all  the  air  in  the 
room  circulating  through  the  HEPA 
filter,  which  can  be  difficult  to  achieve 
and  evaluate.  Efficacy  of  a  particular 
unit  may  vary  according  to  the 
configuration  of  the  room,  furniture, 
persons  in  the  room,  placement  of 
supply  and  exhaust  grilles,  and 
placement  of  the  unit.  Portable  HEPA 
units  have  been  used  to  reduce 
nosocomial  Aspergillus  infections  (94 — 
Rhamel984,  95 — Opall986)  and  as  an 
interim  solution  for  retrofitting  old  areas 
of  hospitals.  Portable  HEPA  filtration 
units  may  be  considered  for  areas  where 
there  is  no  general  ventilation  system  or 
where  the  system  is  incapable  of 
providing  adequate  air  flow.  If  these 
units  are  used,  caution  should  be 
exercised  to  assure  that  they  can 
recirculate  all  or  nearly  all  of  the  room 
air  through  the  HEPA  filter.  Some 
commercially  available  units  are  not 
able  to  meet  this  requirement  due  to 
design  limitations  or  insufficient  air 
flow  capacity.  Portable  HEPA  filtration 
units  have  not  been  evaluated 
adequately  to  determine  their  role  in  TB 
infection  control  programs.  Therefore, 
these  units  should  not  substitute  for 
other,  more  established  measures, 
except  for  short-term  intervention  while 
other  engineering  controls  are  being 
implemented.  Some  of  these  imits 
employ  UVGI  for  disinfecting  air  after 
HEPA  filtration.  However,  there  are  no 
data  to  suggest  that,  once  air  is  passed 
through  a  HEPA  filter,  exposing  the 
filtered  air  to  UV  irradiation  will  further 
decrease  the  concentration  of 
contaminants. 

3.  Use  of  HEPA  filtration  when 
exhausting  air  to  the  outside.  Use  of 
HEPA  filters  to  clean  air  from  TB 
isolation  rooms  and  local  exhaust 
devices  (i.e.,  booths,  tents,  or  hoods 
used  for  cough-inducing  procedures) 
before  exhausting  to  the  outside  may  be 
employed  as  an  added  safety  measure, 
but  is  not  necessary.  It  should  be 
considered  where  there  is  any  chance 
that  the  exhaust  air  could  reenter  the 
system.  Discharge  from  local  exhaust 
devices  and  TB  isolation  rooms  should 
follow  recommendations  in  Section 
n.A.3  of  this  supplement. 

Heat  wheel  energy  recovery  units  are 
sometimes  used  to  reduce  cost  of 
operating  ventilation  systems  (87 — 
Woodsl989).  If  they  are  used  with  the 
system,  a  HEPA  filter  should  be  used. 
As  the  wheel  rotates,  energy  is 
transferred  into  (or  removed  from)  the 
supply  inlet  air  stream.  Because  of  the 
potential  for  leakage  across  seals 
separating  the  inlet  and  exhaust 
chambers  and  the  theoretical  possibility 
that  droplet  nuclei  could  be  impacted 
on  the  wheel  by  the  exhaust  air  and 


subsequently  stripped  off  into  the 
supply  air.  the  HEPA  filter  should  be 
upstream  from  the  heat  wheel. 

4.  Installation,  maintenance,  and 
monitoring.  Proper  installation,  testing, 
and  meticulous  maintenance  are  critical 
if  a  HEPA  filter  system  is  used  (96 — 
Woodsl988).  This  is  especially  true  for 
HEPA  filter  systems  used  to  recirculate 
air  to  other  parts  of  a  facility:  improper 
design,  installation,  or  maintenance 
could  permit  infectious  particles  to 
circumvent  filtration  and  escape  into 
the  ventilation  system  (41 — 
ASHRAE1991).  The  filters  are  to  be 
installed  to  prevent  leakage  between 
filter  segments  and  between  the  filter 
bed  and  its  frame.  A  regular  scheduled 
maintenance  program  is  required  to 
monitor  the  HEPA  filter  for  possible 
leakage  and  for  filter  loading.  A 
quantitative  leakage  and  filter 
performance  test  using  the  dioctal 
phthalate  (DOP)  penetration  test  (97 — 
ASHRA£l992a)  should  be  performed  at 
the  initial  installation  and  whenever  the 
filter  is  changed  or  moved.  The  test 
should  be  repeated  every  six  months  for 
filters  in  systems  exhausting  air  from 
areas  where  air  is  likely  to  be 
contaminated  with  M.  tuberculosis, 
such  as  isolation  rooms,  and  every  six 
months  from  general  areas. 

A  manometer  or  other  pressure- 
sensing  device  should  be  installed  in 
the  filter  system  to  provide  an  accurate 
means  of  objectively  determining  the 
need  for  filter  replacement.  Pressure 
drop  characteristics  of  the  filter  are 
supplied  by  the  manufactiirer. 
Installation  should  allow  for 
maintenance  without  contaminating  the 
delivery  system  or  the  area  served.  The 
"bag  in,  bag  out"  method  used  for 
changing  filters  in  systems  containing 
carcinogens  (or  a  similar  system)  should 
be  used  (98— ORNL1979).  Because  of 
the  potential  risk  of  infection  to  staff 
who  perform  this  maintenance,  it 
should  be  performed  only  by  personnel 
who  are  adequately  trained.  Appropriate 
respiratory  protection  is  to  be  worn 
during  maintenance  and  testing.  In 
addition,  filter  housing  and  ducts 
leading  to  the  housing  should  be  clearly 
marked  "Contaminated  Air"  (or  a 
similar  warning).  When  a  HEPA  filter  is 
used,  one  or  more  lower  efficiency 
disposable  prefilters  installed  up-stream 
will  extend  the  useful  life  of  the  HEPA 
filter.  The  life  of  a  HEPA  filter  can  be 
increased  25  percent  with  a  disposable 
filter.  If  the  disposable  filter  is  followed 
by  a  90  percent  extended  surface  filter, 
the  life  of  the  HEPA  filter  can  be 
extended  nearly  900  percent  (99 — 
ACGIH1992d).  These  prefilters  should 
be  handled  and  disposed  of  in  the  same 
manner  as  the  HEPA  filter. 
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Table  S3-1.— Air  Changes  Per 
Hour  and  Time  in  Minutes  Re- 
quired FOR  Removal  Efficiencies 
OF  90%,  99%,  or  99.9%  OF 
Airborne  Contaminants 

fThis  table  is  prepared  according  to  the 
formula*  t,-On  (C2/C,)/(CW))  •  60.  which 
is  an  adaptation  of  the  formula  for  the 
rate  of  purging  airtxxne  contaminants 
(100— Mutchler1973)  with  t,-0.  and  Cj/ 
Ci"1  -  (removal  efficiency/100).] 


Air 

:hanges 

»r  hour 


6 
1 

4 


Minutes  required  for  a  removal  ef- 
ficiency of 


90% 


138 
69 
46 
35 
28 
23 
20 
17 
15 
14 
13 
12 
11 
10 


99% 


276 
138 
92 
69 
55 
46 
39 
35 
31 
28 
25 
23 
21 
20 


99.9% 


414 

207 

138 

104 

83 

69 

59 

52 

46 

41 

38 

35 

32 

30 


Table  S3-1.— Air  Changes  Per 
Hour  and  Time  in  Minutes  Re- 
quired FOR  Removal  Efficiencies 
OF  90%,  99%,  OR  99.9%  OF 
Airborne  Contaminants— Contin- 
ued 

[This  table  is  prepared  according  to  the 
formula*  t,-(ln  (CyC,)/(Q/V))  •  60.  which 
is  an  adaptation  of  the  formula  for  the 
rate  of  purging  airborne  contaminants 
(100— Mutchler1973)  with  t,-0,  and  C2I 
Ci-1  -  (removal  efficiency/100).] 


Air 
changes 
per  hour 


15 

16 

17 

18 

19 

20  

25  

30  

35 

40  

45  

50  

•Where 


Minutes  required  for  a  removal  ef- 
ficiency of 


90% 


99% 


18 

17 

16 

15 

15 

14 

11 

9 

8 

7 

6 

6 


99.9% 


28 
26 
24 
23 
22 
21 
17 
14 
12 
10 
9 
8 


t, -initial  time  point  tj-time  (micxitef) 
required  for  removal  efficiency  Ci  "initial 
concentration  of  contaminants  Cj-Anal 
concentration  of  corrtaminants  Q«air  flow  rate 
(a*>c  feet  per  hour)  V-room  volume  (cubic 
feet)  Q/V«air  char>ges  per  hour 

The  times  given  assume  perfect  mixing  of 
the  air  within  the  space  (i.e.,  mixing  factor  - 
1).  However,  perfect  mixing  normally  does  not 
occur,  and  the  mixing  factor  could  be  as  high 
as  10  if  air  distritxjtlon  is  very  poor.  (A 
discussion  of  mixtr)g  is  provided  in  reference 
Industnal  Ver^ilation:  A  Manual  of 
Recommended  Practice  (151— NIOSH 1987). 
The  requred  time  is  determined  by  mutbptylng 
the  appropnate  time  from  the  tatsle  by  the 
mixing  factor  detemnined  for  ttie  booth  or 
room.  The  factor  and  required  bme  should  be 
included  by  the  manufacturer  of  the  txwth  or 
enclosure  as  part  of  the  operating  instructions 
for  the  enclosure,  and  tt>ese  instructions 
should  be  followed. 
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EXHAUST  TO  ROOM 
on  OUTSIDE 


AIR  IN 


r^ 


y 
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vV 


HEPA  FILTER 
PRE  F  I  LTER 


Figure  S3-1  Enclosing  txwtti  designed  to  sweep  air  past  patient  and  entrap  infectious  droplet  nudei  at  high-efficiency 
particulate  air  (HEPA)  fitter.  Short  circuiting  of  air  from  supply  to  exhaust  is  prevented  by  stnjcture  on  which  patient  sits 
and  wall  on  which  patient  rests  back. 


EXHAUST 


RE  -  ENTRA I NMENT 


Figure  S3-2.  Recirculation  zone,  variedsle  in  height,  created  by  wind  blowing  over  a  tHJilding.  Air  should  be  exhausted 
above  this  zone  to  prevent  re-entrainnrtent. 
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SUPPLY     EXHAUST         SUPPLY 

A  


-{ 

k 


?^~;^ 


E  XMAUST 


^^J^  ^£L  ^^  ^^^^  accomplished  by  supplying  air  at  opposite  sides  of  tt)e  room  from  the  exhaust  and 
by  supplying  air  at  the  ce.l.ng  and  exhaustng  rt  near  the  floor.  Such  systems  can  be  used  to  achieve  optimum  ^  Sw 


patterns 


SMOKE  IN 
NEGAT I VE 
PRESSURE 

SMOKE  OUT 
POS I T I VE 
PRESSURE 


OPENING 


Figure  S3-4.  Smoke  bjt)e  testing  to  determine  direction  of  air  flow.  Smoke  ftowing  into  the  room  IrxScates  the  room  is 
at  negative  pressure  relative  to  the  corridor.  Smoke  flowing  out  of  the  room  indicates  the  room  is  at  positive  pressure 
relative  to  the  corndor.  Anemometer,  if  used,  is  placed  with  sensor  in  the  air  flow  path  at  txjttom  of  door. 
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DOOR 


NEGAT I VE 
y   PRESSURE 
'  I  NO  I CATOt 


>1   ■•>    «if 'ir    Iraa   ft 
Mtdtrt    trtlftrt    (I    } 

f«r    orrtcl    li<tc*ll*>   •' 


Figure  S3-5.  Cross-section  of  a  room  showing  negative  pressure  measurement  location.  Certain  air  flow  patterns  may  cause 
pressure  at  location  1  to  differ  from  location  2.  f^ative  pressure  indicator  should  be  used  at  location  2  for  correct  measurement 
of  negative  pressure. 


10*  BLEED  TO  OUTS  IDE 
FOR  NEGAT I VE  PRESSURE 

I  f   ROOM  HAS  NO  VENT  I  L AT  ION 

1 


HEPA  FILTER 
AND  BLOWER 


Figure  S3-6.  Individual  room  recirculation  system  using  a  HEPA  filter  within  an  air  duct  Such  a  system  can  t)e  used 
to  increase  the  room  ventilation  rate. 
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III.  Ultraviolet  Germicidal  Irradiation 

Rf  search  has  demonstrated  that 
Uitraviolet  germicidal  irradiation  (UVGI) 
is  effective  in  killing  tubercle  bacilli 
under  experimental  conditions. 
Experimental  data  showed  that  guinea 
pigs  were  completely  protected  from 
becoming  infected  with  TB  after 
exposure  to  air  from  infectious  TB 
patients  after  the  air  had  been  treated 
with  UVGI  (101— Rileyl957,  59— 
Rileyl962, 102— Rileyl989.  103— 
Rileyl988, 104— Steadl989).  Other 
studies  cite  effectiveness  of  UVGI  in 
reducing  transmission  of  other 
infections  in  hospitals  (105 — 
McLeanl961),  military  housing  (106 — 
\Villmonl948),  and  classrooms  (107 — 
Wellsl942, 108— Wellsl950. 109— 
Perkinsl947).  On  the  basis  of  these 
findings,  other  studies  (110 — Luriel964, 
111— Collinsl971, 112— Davidl971. 
113— Davidl973.  114— Riley  19 76),  and 
the  experience  of  TB  clinicians  and 
mycobacteriologists  diuing  the  past  2-3 
decades,  the  use  of  UVGI  has  been 
recommended  as  a  supplement  to  other 
TB  infection  control  measures  in 
settings  where  the  need  for  killing  of 
tubercle  bacilli  is  greatest  (115 — ATS/ 
CDC1983, 1— CDC1982,  4— ATS/ 
CDC1990. 116— NTRDA1969, 117— 
CDC1971,  118— Schieffelbeinl988, 
119— CDC1989C). 

UV  radiation  is  defined  as  that 
portion  of  the  electromagnetic  spectrum 
described  by  wavelengths  from  100  to 
400  nm.  For  convenience  of 
classification,  the  ultraviolet  spectrum 
has  been  separated  into  three  different 
wavelength  bands.  These  bands  are  UV- 
A  (long  wavelengths:  320-400  nm),  UV- 
B  (raidrange  wavelengths:  290-320  nm), 
and  UV-C  (short  wavelengths:  100-290 
nm)  (120— CIE1987).  Commercially 
available  UV  lamps  used  for  germicidal 
purposes  are  low-pressure  mercury 
vapor  lamps  (121— Nagyl964)  that  emit 
radiant  energy  in  the  UV-C  range, 
predominantly  at  a  wavelength  of  253.7 
nm  (122— IES1966). 

A.  Applications 

UVGI  can  be  used  as  a  method  of  air 
disinfection  that  supplements  other 
engineering  controls.  Two  systems  of 
UVGI  can  be  utilized:  duct  irradiation 
and  upper  room  air  irradiation. 

1.  Ductirradiation.  In  duct  irradiation 
systems,  the  UV  lamps  are  placed  inside 
ducts  that  remove  air  from  rooms,  for 
the  purpose  of  disinfecting  the  air  before 
it  is  recirculated.  When  UVGI  duct 
systems  are  properly  designed, 
installed,  and  maintained,  high  levels  of 
UV  radiation  may  be  produced  in  the 
ductwork  with  no  potential  for  human 


exposure,  except  during  maintenance 
operations. 
Duct  irradiation  may  be  used: 

a.  For  isolation  and  treatment  rooms 
to  recirculate  air  from  the  room,  through 
a  duct  containing  UV  lamps,  back  into 
the  room.  This  recirculation  method  can 
increase  the  overall  room  air  flow  but 
does  not  increase  the  supply  of  fresh 
(outside)  air  to  the  room. 

b.  For  other  patient  rooms,  waiting 
rooms,  emergency  rooms,  and  other 
general-use  areas  of  a  facility  where 
there  may  be  unrecognized  TB  patients, 
to  recirculate  air  back  into  the  room. 

Duct  irradiation  systems  are 
dependent  on  air  flow  patterns  within  a 
room  that  ensure  that  all  or  nearly  all  of 
the  room  air  circulates  through  the  duct. 

2.  Upper  room  air  irradiation.  In 
upper  room  air  irradiation,  UVGI  lamps 
are  suspended  itom  ceilings  or  mounted 
on  walls.  The  bottom  of  the  lamp  is 
shielded  so  that  the  radiation  is  directed 
upwards  but  not  downwards.  Thus,  the 
purpose  is  to  disinfect  air  in  the  upper 
part  of  the  room,  while  minimizing 
exposure  to  persons  in  the  lower  part  of 
the  room.  The  system  depends  on  air 
mixing  to  bring  irradiated  air  from  the 
upper  to  the  lower  part,  and  non- 
irradiated  air  from  the  lower  to  the 
upper  part.  The  irradiated  air  space  is 
much  larger  than  in  a  duct  system. 
Some  studies  have  demonstrated 
efficacy  of  UV  under  conditions  where 
air  mixing  was  mainly  by  convection; 
one  in  which  BCG  was  atomized  in  a 
room  without  supplemental  ventilation 
(114 — Rileyl976),  another  in  which  a 
surrogate  bacteria,  Serratia  marcesfens, 
was  aerosolized  in  a  room  with  6  ACH 
(123— Kethleyl972).  These  reports 
estimated  the  effect  of  UV  to  be 
equivalent  to  10  and  39  ACH 
respectively  for  the  organisms  tested, 
which  are  less  resistant  to  UVGI  than  M. 
tuberculosis  (114— Rileyl976).  The 
addition  of  fans  or  some  heating/air 
conditioning  arrangements  have  been 
shown  to  as  much  as  double  the  effect 
(124— Rileyl971a,  125— Rileyl971b, 
126— Rileyl971c).  Greater  rates  of 
ventilation,  however,  may  decrease 
contact  time  and  would  be  expected  to 
decrease  killing  and  show  less  added 
benefit  of  UVGI  (111— Collinsl971. 
123— Kethleyl972).  The  optimal 
relationship  between  ventilation  and 
UVGI  is  not  known.  One  study 
demonstrated  killing  of  atomized 
Serratia  marcesens  by  air  irradiation  in 
corridors  (127 — Rileyl971d).  A  recent 
study  noted  that  use  of  UVGI  lamps  in 
an  outpatient  waiting  room  reduc^ 
culturable  airborne  bacteria  by  14  to  19 
percent  (M.  tuberculosis  was  unable  to 
be  cultured  from  air  samples  in  the 
study),  although  it  did  not  reduce  the 


concentration  of  gram-positive,  rod- 
shaped  bacteria  (128 — Macherl992). 
The  effect  in  this  study,  in  air  exchange 
equivalents,  was  only  one  tenth  of  that 
found  in  the  earlier  study  using  BCG. 

Upper  room  air  UV  irradiation  may  be 
used: 

a.  In  isolation  or  treatment  rooms  as 
a  supplemental  method  of  air  cleaning. 

b.  In  other  patient  rooms,  waiting 
rooms,  emergency  rooms,  corridors,  and 
other  central  areas  of  a  facility  where 
there  may  be  imrecognized  TB  patients. 

Determinants  of  effectiveness  include 
room  configuration,  UV  lamp 
placement,  and  the  adequacy  of  air  flow 
patterns  in  bringing  contaminated  air 
into  contact  with  the  irradiated  upper 
room  space.  Air  mixing  may  be 
facilitated  by  supplying  cool  air  near  the 
ceiling  in  rooms  where  warmer  air  (or 
a  heating  device)  is  present  below. 
Sufficient  ceiling  height  is  needed  to 
allow  irradiation  of  a  large  volume  of 
upper  air  space. 

B.  Limitations 

Because  the  clinical  effectiveness  of 
UV  systems  may  vary,  and  because  the 
risk  of  TB  transmission  if  a  system 
malfunctions  or  is  improperly 
maintained,  UVGI  is  not  recommended 
for  some  particular  applications. 
Specifically. 

1.  Duct  systems  using  UVGI  are  not 
reoo^imended  as  a  substitute  for  HEPA 
filters^  it  is  necessary  to  recirculate  air 
from  TB^^lation  rooms  to  other  areas 
of  a  facilit 

2.  UVGI  is  n7M<^ecommended  as  a 
substitute  for  HEP)Vfiltration  or  local 
exhaust  of  air  to  the  oHJside  from 
booths,  tents,  or  hoods  used  for  cough- 
inducing  procedures. 

3.  UVGI  is  not  recommended  as  a 
substitute  for  negative  pressure. 

UV  lamps  in  series  with  a  properly 
maintained  HEPA  filter  would  not  be 
expected  to  have  any  infection  control 
benefit  over  the  HEPA  filter  alone. 

The  effectiveness  of  UVGI  in  killing 
airborne  tubercle  bacilli  depends  on  the 
intensity  of  UVGI,  the  duration  of 
contact  the  organism  has  with  UVGI, 
and  the  relative  humidity  (59 — 
Rileyl962, 105— McLeanl961, 102— 
Rileyl989).  Humidity  has  been  noted  to 
have  an  adverse  effect  on  UVGI 
effectiveness  at  levels  above  70% 
relative  humidity  for  Serratia 
marcescens  (129 — Rileyl972).  The 
precise  interaction  of  these  factors  has 
not  been  fully  defined,  however,  making 
it  difficult  to  develop  precise 
recommendations  for  individual  UVGI 
installations. 

In  all  UVGI  systems,  regular 
maintenance  is  crucial,  since  old  lamps 
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or  dust-covered  lamps  become  less 
effective. 

C.  Safety  Lsues 

Short-term  overexposure  to  UV 
irradiation  can  cause 
keratoconjunctivitis  and  erythema  of  the 
skin  (130— NIOSH1972).  Broad 
spectrum  UV  radiation  has  been 
associated  with  increased  risk  of 
squamous  and  basal  cell  carcinomas  of 
the  skin  (131— Urbachl969. 132— 
IARC1992).  UV-C  was  recently 
classified  by  the  International  Agency 
for  Research  on  Cancer  (lARC)  as 
"probably  carcinogenic  to  humans 
(Group  2A)'  (132— 1ARC1992).  This 
classification  is  based  on  studies 
suggesting  that  UV-C  radiation  can 
induce  skin  cancers  in  animals,  induce 
DNA  damage,  chromosomal  aberrations, 
sister  chromatid  exchange  and 
transformation  in  human  cells  in  vitro, 
and  induce  DNA  damage  in  mammalian 
skin  cells  in  vivo.  In  the  animal  studies, 
a  contribu'  on  of  UV-B  to  the  tumor 
effects  could  not  be  excluded,  but  the 
effects  were  greater  than  expected  for 
UV-B  alone  (132— IARC1992).  Although 
some  recent  studies  have  demonstrated 
that  UV  radiation  can  activate  human 
immunodeficiency  gene  promoters  (i.e., 
the  genes  in  HIV  that  prompt  replication 
of  the  virus)  in  laboratory  samples  of 
human  cells  (133— Valeriel988, 134— 
Zmudzkal990. 135— VVallacel992. 
136— Valeriel990. 137— Steinl989. 
138 — aericil992),  the  implications  of 
these  in  vitro  findings  for  humans  are 
unknowm. 

In  1972.  NIOSH  published  a 
recommended  exposure  limit  (R£L)  for 
occupational  exposure  to  UV  radiation 
(130— NIOSH1972).  The  REL  is 
intended  to  protect  workers  from  the 
acute  effects  of  UV  exposure  (e.g., 
erythema  and 

photokera'oconjunctivitis).  However, 
photosensitive  individuals  and  those 
concomitantly  exposed  to  photoactive 
chemicals  may  not  be  protected  by  the 
recommended  standard.  Additional 
information  on  the  REL  is  provided  in 
Section  D. 

Particular  precautions  with  UVGI 
systems  are  as  follows: 

1.  Duct  irradiation  safety  issues 
HCWs  performing  maintenance  on 

such  fixtures  are  at  risk  for  exposure  to 
UV  radiation,  if  proper  procedures  are 
not  followed. 

2.  Upper  room  air  irradiation  safety 
-  issues 

Because  UV  fixtures  are  present  in 
rooms  rather  than  hidden  in  ducts, 
safety  may  be  much  more  difficult  to 
achieve  and  maintain.  Fixtures  must  be 
designed  and  installed  in  a  way  that 
ensures  exposure  to  persons  in  the  room 


(including  HCWs  and  inpatients)  below 
existing  safe  exposure  levels. 

Recent  Health  Hazard  Evaluations 
conducted  by  NIOSH  have  noted 
problems  with  overexposure  of  HCWs  to 
UVGI.  and  inadequate  maintenance, 
training,  labelling,  and  use  of  {)ersonal 
protective  equipment  (139 — 
NIOSHl992a,  140— N10SHl992b,  141— 
N10SH1992C). 

Currently,  there  is  a  paucity  of 
professionals  properly  trained  in  UVGI 
system  design  and  installation.  CDC 
strongly  recommends  that  a  competent 
UVGI  system  designer  be  consulted  to 
address  safety  issues  before  a  system  is 
procured  and  installed.  Experts  who 
might  be  consulted  for  advice  include 
industrial  hygienists,  engineers,  and 
health  physicists.  Principles  for  the  safe 
installation  of  UV  lamp  fixtures  have 
been  developed  and  can  be  used  as 
guidelines  (142— Macherl989, 143 — 
RileYl991). 

If  UV  lamps  are  in  use  in  a  facility, 
the  general  TB  education  of  HCWs 
should  include: 

1.  General  principles  of  UVGI:  how  it 
works  and  its  limitations. 

2.  The  potential  hazardous  effects  of 
UVGI  if  overexposure  occurs. 

3.  The  potential  for  photosensitivity 
from  certain  medical  conditions  or 
pharmaceuticals. 

4.  General  maintenance  procedures 
for  UVGI  fixtxu^s  and  their  importance. 

Exposure  to  UV  intensities  above 
recommended  exposure  limits  should 
be  avoided.  Light-weight  clothing  made 
of  tightly  woven  fabric  and  UV 
absorbing  sunscreens  with  high  solar- 
protection  factors  (SPF  15  or  greater) 
may  help  protect  photosensitive 
individuals.  HCWs  should  be  advised 
that  any  eye  or  skin  irritation  that 
develops  after  exposure  to  UV  should  be 
examined  by  occupational  health  staff. 

D.  Exposure  Criteria  for  UV  Radiation 

The  NIOSH  document.  Criteria  for  a 
Recommended  Standard  •  •   • 
Occupational  Exposure  to  Ultraviolet 
Radiation  includes  a  recommended 
exposure  limit  (REL)  that  is  intended  to 
prevent  acute  effects  on  skin  and  eyes 
(130— NIOSH1972).  The  NIOSH  REL  for 
UV  radiation  is  wavelength  dependent 
because  different  wavelengths  of 
ultraviolet  radiation  have  differing 
abilities  to  cause  skin  and  eye  effects. 
The  term  relative  spectral  effectiveness 
is  used  to  compare  various  UV  sources 
with  a  source  producing  UV  radiation 
only  at  270  nm,  the  wavelength  of 
maximum  ocular  sensitivity.  For 
example,  the  relative  spectral 
effectiveness  (SJ  at  254  nm  is  0.5. 
therefore  twice  as  jnuch  energy  is 
required  at  254  nm  to  produce  an 


identical  biological  effect  at  270  nm 
(130— NIOSH1972).  Thus,  at  254  nm. 
the  permissible  8-hour  dose  is  0.006 
Joules  per  square  centimeter  (J  cm  -  2), 
and  at  270  nm  it  is  0.003  J  cm -2. 

For  germicidal  lamps  which  emit 
radiant  energy  predominantly  at  a 
wavelength  of  254  nm.  proper  use  of  the 
REL  requires  that  the  measured 
irradiance  level  (E)  in  microwatts  per 
square  centimeter  (|iW  cm  -  ^)  be 
multiplied  by  the  relative  spectral 
effectiveness  at  254  nm  (0.5)  to  obtain 
the  effective  irradiance  (Eeff).  The 
maximum  permissible  exposure  time  (t) 
can  then  be  read  directly  from  Table  S3- 
2  for  selected  values  of  Ecrr.  or  can  be 
calculated  (in  seconds)  by  dividing 
0.003  I  cm- 2  (the  8-hour  permissible 
dose  at  270  nm)  by  Ecrr  in  W  cm  -  ^ 
(130— NIOSH1972. 144— ACGIH1991). 

To  protect  HCWs  who  are  exposed  to 
germicidal  UV  radiation  for  eight  hours 
per  day,  the  measured  irradiance  (E), 
should  be  S0.2  nW  cm  -  2.  This  is 
calculated  by  using  Table  S3-2  to  obtain 
Eeff  (0.1  jiW  cm -2),  and  then  dividing  by 
Si  (0.5). 

E.  Maintenance  and  Monitoring 

1.  Labeling  and  posting.  Warning 
signs  should  be  posted  on  UV  lamps 
and  wherever  high-intensity  (above  the 
REL)  germicidal  UV  irradiation  is 
present  (e.g.,  upper  room  air  space  and 
accesses  to  ducts  |if  duct  irradiation  is 
used])  to  alert  maintenance  or  other 
HCWs  of  the  hazard.  Some  examples  are 
shown  below: 

CAUTION 

ULTRAVIOLET  ENERGY 
PROTECT  EYES  AND  SKIN 


CAUTION 

f  VIOLET  ENERGY 
3FF  LAMPS  BEFORE 
ING  UPPER  ROOM 
,      aj'nlexionce.  A  schedule  for 
replacement  of  UV  lamps  should  be 
developed,  since  the  intensity  of  the 
lamps  varies  with  age.  This  could  be 
determined  from  either  a  time/use  log  or 
a  system  based  on  cumulative  time.  The 
tube  should  be  checked  periodically  for 
dust  build  up.  which  will  lessen  the 
output  of  UVGI.  If  the  tube  is  dirty,  it 
should  be  cleaned  after  cooling  with  a 
damp  cloth.  On  occasions  when  a  tube 
stops  burning  or  flickers  to  an 
objectionable  extent,  it  should  be 
replaced.  Maintenance  personnel  must 
turn  off  all  UV  tubes  before  entering  the 
upper  part  of  the  room  or  accessing 
ducts  to  change  tubes  or  for  any  other 
purpose.  Direct  exposure  to  the  intense 
UV  of  the  upper  air  space  or  in  ducts 
can  cause  bums  in  a  matter  of  seconds. 
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Protective  equipment  such  as  gloves, 
goggles,  andJoT  face  shields  should  be 
worn  if  exposure  afbove  recommended 
standard  is  anticipated. 

Banks  of  UVGI  tubes  can  be  installed 
in  ventilating  ducts.  Safety  devices 
should  be  used  on  access  doors  to 
eliminate  hazard  to  maintenance 
personnel.  For  duct  irradiation  systems, 
the  access  door  for  servicing  the  lamps 
should  have  an  inspection  window 
(ordinary  glass  is  sufficient  to  filter  out 
UV  radiation)  through  which  the  lamps 
periodically  are  checked  for  dust  build 
up  and  malfunctioning.  The  access  door 
should  also  have  a  sign  in  appropriate 
languages  alerting  maintenance 
personnel  to  the  health  hazard  of 
looking  directly  at  bare  tubes.  The  lock 
for  this  door  should  have  an  automatic 
electric  swdtch  or  other  device  that 
ensures  that  the  lamps  are  turned  off 
whenever  the  door  is  opened. 

There  are  two  types  of  fixtures  used 
in  upper  room  air  irradiation:  Wall- 
mounted  fixtures  with  louvers  to  block 
downward  radiation  and  fixtiu-es 
suspended  from  the  ceiling  with  baffles 
to  block  radiation  below  the  horizontal 
plane  of  the  UV  tube.  The  UV  tube  itself 
must  not  be  visible  from  any  normal 
position  in  the  room  for  either  type  of 
fixture.  It  is  appropriate  to  have 
switches  that  can  be  locked  to  avoid 
accidentally  turning  the  lamps  on 
during  maintenance  procedures. 

In  most  applications  it  is  not  difficult 
to  properly  shield  the  UV  lamps  so  that 
protection  from  most,  if  not  all,  of  the 
direct  UV  radiation  is  provided. 
However,  radiation  reflected  firom  glass, 
polished  metal,  and  high-gloss  ceramic 
paints  can  be  harmful  to  persons  in  a 
room,  particularly  if  more  than  one  UV 
lamp  is  in  use.  Surfaces  in  irradiated 
rooms  that  would  reflect  UVGI  into 
occupied  areas  of  the  room  should  be 
covered  with  non-UV  reflecting 
material. 

3.  Monitoring.  A  regularly  scheduled 
evaluation  of  the  UV  intensity  to  which 
HCWs  and  others  (e.g.,  patients)  are 
exposed  should  be  conducted. 

UV  measurements  should  be  made  in 
a  variety  of  locations  within  a  room 
usuig  a  detector  designed  to  be  most 
sensitive  at  254  nm.  Equipment  used  to 
measure  germicidal  UV  radiation  should 
be  maintained  and  calibrated  on  a 
regular  schedule. 

A  new  UV  installation  must  be 
carefully  checked  for  "hot  spots"  by  an 
industrial  hygienist  or  other  person 
knowledgeable  in  making  UV 
measurements.  UV  radiation  levels 
should  not  exceed  the  recommended 
guidelines. 


T/*BLE  S3-2.— Maximum  Permissible 
Exposure  Times  for  Selected 
Values  of  Eerr 


Duration  d 

exposure  per  day 

Effective  irradi- 

ance,  E^  {jiW/ 

cm2) 

8  hrs  

0  1 

4  hrs  

2  hrs  

0.2 
04 

1  hr 

30  min  . 

15  min 

0.8 
1.7 
33 

10  min  . 

5  min 

•••••• •«•••»••••••■••••■••••, 

5.0 
100 

1  min 

500 

30  sec 

1000 

This  table  was  adapted  from  a  table  in 
Criteria  for  a  Recommended  Standard 
•  *  *  Occupational  Exposure  to 
Ultraviolet  Radiation  (130 — 
NIOSH1972). 

Supplement  4 — Respiratory  Protection 

/.  Introduction 

Personal  respiratory  protection  should 
be  used  by  persons  entering  rooms 
where  patients  with  known  or  suspected 
infectious  TB  are  being  isolated,  during 
cough-inducing  or  aerosol-generating 
procedures  on  patients  with  known  or 
suspected  infectious  TB,  and  in  other 
settings  where  administrative  and 
engineering  controls  are  not  likely  to 
protect  persons  from  inhaling  infectious 
airborne  droplet  nuclei. 

The  precise  level  of  effectiveness  of 
respiratory  protection  in  protecting 
HCWs  from  transmission  of  M. 
tuberculosis  in  health-care  settings 
cannot  be  determined  with  currently 
available  data.  Studies  have  provided 
data  about  the  effectiveness  of 
respiratory  protection  from  many 
hazardous  airborne  materials,  but  not 
from  M.  tuberculosis.  There  are  gaps  in 
the  understanding  of  the  transmission  of 
M.  tuberculosis  that  limit  the  ability  to 
conduct  the  appropriate  studies  to 
determine  the  effectiveness  of 
respiratory  protection  against 
transmission  of  M.  tuberculosis.  Neither 
the  smallest  infectious  dose  of  M. 
tuberculosis  nor  the  highest  level  of 
exposure  to  M.  tuberculosis  at  which 
transmission  will  not  occur  have  been 
conclusively  defined  (53 — CDC/ 
NIH1993, 145— Blooml992, 146— 
Nardelll990).  Furthermore,  the  size, 
size  distribution,  and  number  of 
particles  containing  viable  M. 
tuberculosis  that  are  generated  by 
infectious  TB  patients  have  not  been 
adequately  studied,  and  it  is  not 
possible  to  measure  the  concentration  of 
infectious  droplet  nuclei  in  a  room 


accurately  with  currently  available 
methods. 

Nevertheless,  there  are  certain  settings 
where  administrative  and  engineering 
controls  may  not  fully  protect  HCWs 
from  airborne  droplet  nuclei,  such  as  in 
TB  isolation  rooms,  during  cough- 
inducing  or  aerosol-producing 
procedure,  and  in  certain  other  settings 
(e.g.,  transportation  of  an  infectious  TB 
patient  in  an  ambulance).  Respiratory 
protective  devices  used  in  these  settings 
should  have  characteristics  that  are 
suitable  for  the  organism  they  are 
protecting  against  (i.e.,  M.  tuberculosis) 
and  the  settings  in  which  they  are  used 
(i.e.,  health-care  settings).  The 
recommendations  in  this  document  are 
based  on  the  available  data  about  the 
effectiveness  of  respiratory  protection 
against  noninfectious  hazardous 
materials  in  work  places  other  than 
health-care  settings  and  an 
interpretation  of  how  these  data  can  be 
applied  to  respiratory  protection  against 
M.  tuberculosis.  Although  the  following 
recommendations  do  not  offer  the 
maximum  available  protection,  they 
probably  exceed  the  minimum  level  of 
protection  needed  to  prevent 
occupational  exposure.) 

These  are  interim  recommendations. 
As  new  data  and  devices  become 
available,  and  if  new  certification 
procedures  are  developed  and 
implemented,  these  recommendations 
may  be  changed. 

A.  Performance  Criteria  for  Personal 
Respirators  for  Protection  Against 
Transmission  of  M.  tuberculosis 

Based  on  the  limited  data  currently 
available  and  the  considerations  stated 
above,  it  is  recommended  that 
respiratory  protective  devices  used  in 
health-care  settings  for  protection 
against  M.  tuberculosis  meet  the 
following  criteria.  These  criteria  are 
based  on  estimated  characteristics  of 
respirators  that  were  used  in 
conjunction  with  administrative  and 
engineering  controls  in  outbreak  settings 
where  transmission  to  HCWs  and 
patients  appeared  to  cease. 


<  The  Occupational  Safety  and  Health  Act  of  1970 
(Pub.  L  91-596)  requires  that  NIOSH  develop 
recommendations  so  that  no  worker  will  suffer 
impaired  health  or  function  or  diminished  life 
expectancy  as  a  result  of  his  or  her  work.  In 
September  1992,  NIOSH  recommended  the  use  of 
MlOSH-certified,  powered  halfmask  respirator* 
equipped  with  HEPA  filters  by  all  workers 
potentially  exposed  to  TB  in  conjunction  with  an 
effective  respiratory  protection  program  (48,  147— 
OSHA1910.134).  NIOSH  concluded  that  because 
the  amount  of  infectious  droplet  nuclei  in  the  air 
cannot  currently  be  measured  and  because  an 
exposure  limit  to  M.  tuberculosis  has  not  yet  been 
established,  a  high  level  of  respiratory  protection 
should  be  recommended 
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1.  The  ability  to  Glter  particles  1 
micron  in  size  in  the  unloaded  >  state 
with  a  filter  efficiency  of  ^5%  (i.e., 
filter  leakage  of  ^5%).  given  flow  rates 
of  up  to  50  liters  per  minute. 

Available  evidence  suggests  that 
infectious  droplet  nuclei  are  in  the  1-5 
micron  size  range,  therefore  respirators 
used  in  health-care  settings  should  be 
able  to  filter  the  smallest  particles  in 
this  range  efficiently.  Fifty  liters  per 
minute  is  a  reasonable  estimate  of  the 
highest  flow  rate  a  HCW  is  likely  to 
achieve  during  breathing  even  with 
strenuous  work  activities. 

2.  The  ability  to  be  qualitatively  or 
quantitatively  fit  tested  in  a  reliable  way 
(47— ANSI1992)2  to  obtain  a  face-seal 
leakage  ot  no  more  than  10%  for  most 
workers. 

3.  The  ability  to  fit  HCWs  with 
diHierent  facial  sizes  and  characteristics, 
which  can  usually  be  met  by  the 
availability  of  at  least  three  sizes  of 
respirators. 

4.  To  ensure  proper  protection,  the 
facepiece  fit  should  be  checked  by  the 
wearer  each  time  he  or  she  puts  on  the 
respirator,  in  accordance  with  OSHA's 
standard  and  good  industrial  hygiene 
practice. 

B.  Specific  Respirators 

The  OSHA  respiratory  protectfon 
standard  requires  that  all  respiratory 
protective  de^-ices  be  certified  by 
NIOSH  (147—20  CFR  1910.134). 
Respirators  with  HEPA  filters  are  the 
only  currently  available  certified 
respirators  that  meat  or  exceed  the 
performanr"  criteria  stated  above. 
Although  L.vl  and  DFM  filters  are 
certified,  these  criteria  are  not 
evaluated.  Current  NIOSH  certification 
procedures  require  that  DM  and  DFM 
filters  filter  99%  of  silica  dust,  but  the 
certification  process  does  not  include 
adequate  tests  for  fiher  efficacy  against 
low-concentration  aerosols  in  the  size 
range  of  droplet  nuclei.  There  is 
evidence  that  some  respirators  with  DM 
and  DFM  filters  do  meet  these  criteria. 
However,  at  the  present  time,  there  is  no 
way  to  determine  which  NIOSH- 


'  Some  nit  en  became  more  efTicient  aa  they 
become  loaded  with  dust.  Heahh<are  settings  do 
not  have  enough  dust  in  the  air  to  "load"  a  fiher 
on  a  respirator.  Therefore,  the  filter  efficiency  for 
respirators  us«d  In  heahh-care  settings  must  be 
determined  in  the  unloaded  stale. 

>  If  quantitative  fit  testing  is  conducted,  because 
of  the  well-documented  deterioration  of  protectioo 
provided  by  respirators  In  the  actual  tvorkplace 
compared  to  f-  ^t  obtained  during  a  fit  test,  it  is 
established  Inu  jstrial  hygiene  practice  to  require  a 
fit  lest  protection  factor  that  Is  10  times  the  assigned 
protection  factor  (APF)  rating  of  the  testing 
respirator.  Thus,  a  quantitative  fit  test  would 
require  a  fit  lactor  of  100  to  guarantee  no  more  than 
10%  Eace-seal  leakage  for  most  wotkeis  in  the 
workplace. 


certified  DM  and  DFM  filters  meet  these 
performance  criteria. 

In  some  settings,  the  risk  of  TB 
transmission  may  be  estimated  in  the 
risk  assessment  or  the  best  judgment  of 
infection  control  sta^  to  be  so  high  that 
respiratory  protection  exceeding  these 
criteria  may  be  considered  appropriate. 
In  such  settings,  consideration  may  be 
given  to  the  use  of  higher  levels  of 
protection  (Table  S4— 1).  Characteristics 
of  a  variety  of  currently  available 
respiratory  protection  devices  are 
summarized  in  Table  S4-1. 

C  The  Efficacy  of  Respiratory  Protective 
Devices 

The  following  information 
summarizes  the  available  data  about  the 
effectiveness  of  respiratory  protection 
against  hazardous  airborne  materials, 
and  is  based  on  experience  with 
respiratory  protection  in  the  industrial 
setting.  Data  for  protection  against 
transmission  of  IVl.  tuberculosis  are  not 
available.  Table  S4-1  summarizes  the 
differences  among  the  categories  of 
respirators.  Table  S4-2  summarizes  the 
advantages  and  disadvantages  for 
available  categoriss  of  respirators. 

The  parameters  used  to  determine  the 
efficacy  of  a  respiratory  protective 
device  are  fece-seal  efficacy  and  filter 
efficacy. 

1.  Face-seal  leakage.  Face-seal  leakage 
compromises  the  ability  of  particulate 
respirators  to  protect  the  worker  from 
airborne  material  (148 — ANSI1980, 
149— Hyattl963. 150— ANSI1961).  A 
proper  seal  betwem  a  reapir^m's 
sealing  surface  and  a  wearer's  face  is 
essential  for  effective  and  reliable 
performance  of  any  negative-pressure 
respirator.  It  is  less  critical,  but  still 
important,  for  a  positive-pressure, 
respirator.  Face-seal  leakage  can  result 
from  factors  such  as  incorrect  facepiece 
size  or  shape,  incorrect  or  defective 
facepiece  sealing-lip,  beard  growth  on  a 
wearer,  perspiration  or  facial  oils  that 
can  result  in  facepiece  slippage,  failure 
to  use  all  the  headstraps,  incorrect 
positioning  of  a  facepiece  on  a  wearer's 
face,  incorrect  headstrap  tension  or 
position,  improper  mask  maintenance, 
and  mask  damage. 

The  mechanism  of  action  of  negative- 
pressure  (non-powered)  particulate 
respirators  is  based  on  the  same 
principle.  During  each  inhalation  by  a 
wearer,  a  negative  pressure  (relative  to 
the  workplace  air)  is  created  inside  the 
facepiece  of  this  type  of  respirator.  Due 
to  this  negative  pressure,  air  containing 
contaminants  can  take  a  path  of  least 
resistance  into  the  respirator — through 
leaks  at  the  faceseal  interface — thus 
avoiding  the  higher-resistance  filter 
material.  Currently  available,  cup- 


shaped,  dis|>osable  particulate 
respirators  have  0%  to  10%  (148— 
ANSI1980)  to  20%  (151— NIOSH1987, 
152— DCCIR1987)  face-seal  leakage. 
This  leakage  through  the  face  seal 
results  from  limitations  in  the  design, 
construction,  number  of  sizes  available 
of  these  masks,  and  the  variability  of  the 
human  face.  The  face-seal  leakage  is 
assumed  to  be  even  higher  if  the 
respirators  are  not  properly  fitted  to  the 
wearer's  face,  tested  for  an  adequate  fit 
by  a  qualified  individual,  and  then 
checked  for  fit  by  the  wearer  every  time 
these  masks  are  donned.  Face-seal 
leakage  may  be  reduced  to  less  than 
10%  with  improvements  in  design  and 
more  available  sizes,  combined  with 
appropriate  fit  testing  and  fit  checking. 

In  contrast  to  non-powered  filter 
respirators,  powered  air-purifying 
respirators  (PAPRs)  produce  a  positive 
pressure  inside  the  facepiece  under 
most  conditions  of  use.  The  blower 
forcibly  draws  ambient  air  through 
HEPA  filters,  then  delivers  the  filtered 
air  to  the  facepiece.  This  air  is  blown 
into  the  facepiece  at  flow  rates  that 
generally  exceed  the  expected 
inhalation  flow  rates.  The  small  positive 
pressure  inside  the  facepiece  reduces 
face-seal  leakage  to  low  levels, 
particularly  during  the  relatively  low 
inhalation  rates  expected  in  health-care 
settings.  Powered  air-purifying 
respirators  with  a  tight-fitting  facepiece 
have  less  than  2%  face-seal  leakage 
imder  routine  conditions  (151 — 
NIOSH1987).  Powered-air  respirators 
with  loose-fitting  facepieces,  hoods,  or 
helmets  have  less  than  4%  face-seal 
leakage  under  routine  conditions  (151 — 
NIOSH1987).  Thus,  a  powered  air- 

t)urilying  respirator  may  offer  lower 
evels  of  face-seal  leakage  than  non- 
powered,  half-mask  respirators  (full 
face-piece,  non-powered  respirators 
have  the  same  leakage,  i.e..  2%,  as 
PAPRs).  However,  a  surgical  mask 
should  also  be  worn  during  procedures 
where  a  sterile  field  is  maintained. 

Another  problem  that  can  contribute 
to  face-seal  leakage  of  cup-shaped, 
disposable  masks  is  that  currently  most 
of  these  masks  are  available  in  only  one 
size.  The  single  size  in  which  most  cup- 
shaped,  disposable  masks  are  available 
may  produce  higher  leakage  for  wearers 
with  small  face  sizes  (153 — LowTyl977). 
The  facepieces  used  for  some  reusable 
(including  HEPA  and  replaceable  fiher, 
negative-pressiu^)  and  all  positive- 
pressure  particulate  air-purifying 
respirators  are  available  in  up  to  three 
different  sizes. 

2.  Filter  leakage.  Aerosol  leakage 
through  respirator  filter  is  dependent  on 
at  least  five  types  of  independent 
variables  (154— Hyattl974):  (1)  the 


filtration  characteristics  for  each  type  of 
filter,  (2)  the  size  distribution  of  the 
droplets  in  the  aerosol.  (3)  the  linear 
velocity  through  the  filtering  material, 
(4)  the  filter  loading  (i.e.,  amount  of 
contaminant  deposited  on  the  filter), 
and  (5)  any  electrostatic  charges  on  the 
filter  and  on  the  droplets  in  the  aerosol. 

DM  and  DFM  filters  have  widely 
varying  efficiencies  against  particles  -2 
Mm  (155— Hindsl987, 156— Liul988, 
157— Chenl990. 158— Chenl992)  with 
filter  leakage  ranging  from  0%  to  40%. 
Current  NIOSH  certification  procedures 
require  DM  and  DFM  filters  to  filter 
99%  of  silica  dust.i  but  the  certification 
process  does  not  include  adequate  tests 
for  filter  efficacy  against  low- 
concentration  aerosols  in  the  size  range 
of  droplet  nuclei.  In  contrast,  the  NIOSH 
certification  performance  standard  for 
HEPA  filters  requires  HEPA  filters  to  be 
at  least  99.97%  efficient  (i.e..  leakage 
tnust  be  less  than  or  equal  to  0.03%) 
against  the  most  filter-penetrating 
aerosol  size  (approximately  0.3  jim). 
although  these  filters  are  not  tested 
against  biological  aerosols  (159 — 
NIOSH30CFR). 

When  HEPA  filters  are  used  in  a 
particulate  air-purifying  respirator,  fiher 
efficiency  is  so  high  (effectively  100%) 
that  filter  leakage  is  not  a  consideration. 
Hence,  for  all  HEPA-filter  respirators, 
the  potential  for  inward  leakage  of 
droplet  nuclei  is  essentially  that  which 
occurs  at  a  mask's  face  seal.  In  contrast, 
many  currently  available  disposable, 
negative-pressure  respirators  with  DM 
or  DFM  filters  are  likely  to  have  some 
leakage  through  the  filter  that  adds  to 
the  leakage  at  the  face  seal. 

3.  Fit  testing.  A  fit  test  is  used  to 
determine  whether  a  respiratory 
protective  device  adequately  fits  a 
particular  HCW.  The  HCW  may  need  to 
be  fit  tested  with  several  devices  in 
order  to  determine  which  device  offers 
the  best  fit  for  that  HCW.  However,  fit 
tests  can  detect  only  the  face-seal 
leakage  that  exists  at  the  time  of  the  fit 
testing.  Also,  fit  tests  do  not  distinguish 
face-seal  leakage  from  filter  leakage. 

Determination  of  facepiece  fit  can 
involve  qualitative  or  quantitative  tests 
(160— NIOSHl991b)  (Table  S4-3).  A 
qualitative  test  reUes  on  the  wearer's 
subjective  response.  A  quantitative  test 
uses  detectors  to  measure  inward 
leakage. 

Disposable,  negative-pressure 
particulate  respirators  can  be 
qualitatively  fit  tested  with  substances 
that  can  be  tasted,  although  the  results 


I  In  order  to  be  certified,  a  filter  U  alloweo  a 
maximum  penetration  of  1.5  milligranu  after  the 
silica  test.  The  total  amount  of  dust  that  contacts 
the  niter  during  the  test  is  144  mg.  Therefore,  a 
maxiinum  allowable  leakage  is  about  1%. 


may  not  be  reliable  since  they  depend 
on  the  subjective  response  of  the  person 
being  tested.  Quantitative  fit  testing  of 
disposable  negative  pressure  particulate 
respirators  writh  DM  or  DFM  filters  can 
only  be  performed  if  the  manufacturer 
provides  a  test  respirator  with  a  probe 
for  this  purpose  and  cannot  be 
performed  using  the  usual  test  aerosols 
of  0.6-0.7  microns,  due  to  filter 
penetration.  The  reliability  of 
quantitative  fit  testing  of  these  devices 
is  not  known.  Qualitative  fit  tests  can 
also  be  performed  on  disposable 
negative-pressure  particulate  respirators 
with  HEPA  filters  using  irritant  smoke. 
Quantitative  fit  testing  can  be  performed 
on  disposable,  negative-pressure 
particulate  respirators  with  HEPA  filter 
devices  using  a  test  respirator  with  a 
probe. 

Replaceable  filter,  negative-pressure 
particulate  respirators  and  all  positive 
pressure  particulate  respirators  can  be 
reliably  fit  tested  both  qualitatively  and 
quantitatively  when  fitted  with  HEPA 
filters. 

4.  Fit  checking.  A  fit  check  is  a 
maneuver  that  a  HCW  performs  before 
each  use  of  the  respiratory  protective 
device  to  check  the  fit.  The  fit  check  can 
be  performed  according  to  the 
manufacturer's  facepiece  fitting 
instructions  or  using  a  negative  pressure 
test  or  a  positive  pressure  test  (Table 
S4-3). 

Some  currently  available  cup-shaped, 
disposable  negative-pressure  particulate 
respirators  with  DM,  DFM.  or  HEPA 
filters  cannot  be  reliably  fit  checked  by 
wearers  (152— DCCIR1987).  because  it  is 
difficult  to  occlude  the  entire  surface  of 
the  filter.  Strategies  for  overcoming 
these  limitations  are  under  development 
by  respirator  manufacturers  but  have 
not  been  evaluated. 

5.  Reuse  of  respirators.  In  use  against 
non-biological  aerosols,  filters  must  be 
changed  when  the  filter  becomes  loaded 
with  airborne  material  such  that 
breathing  resistance  becomes 
uncomfortable  or  physical  damage 
occurs  to  a  filter.  However,  in  health- 
care settings,  there  should  be  fewer 
particles  in  the  air.  In  addition,  once 
particles  impact  on  a  filter,  they  are  not 
readily  reaerosolized.  Thus,  in  theory. 
respirator  filters  could  remain 
functional  for  weeks  to  months,  and  one 
HCW  could  use  the  same  respirator  for 
that  period  of  time.  Before  each  use.  the 
outside  of  each  filter  should  be 
inspected  for  physical  damage.  Standard 
operating  procedures  should  be 
developed  by  infection  control 
personnel  for  the  reuse  of  respirators 
designated  as  disposable  and  for 
disinfection  and  disp>osal  of  replaceable 


filter  elements,  according  topublished 
guidelines  (160-^4IOSHl991b). 

m.  Implementing  a  Personal  Respiratoqr 
Protection  Program 

Whenever  personal  respiratory 
protection  is  used  for  protection  of 
HCWs,  an  effective  personal  respiratory 
protection  program  must  be  developed, 
implemented^  administered,  and 
periodically  reevaluated  (47 — 
ANSI1992. 151— NIOSH1987. 161— 
OSHA29CFR).  / 

All  HCWs  who  enter  TB  isolation 
rooms  or  who  are  present  when  cough- 
inducing  procedures  are  performed  on 
patients  with  known  or  suspected  TB 
must  be  included  in  the  respiratory 
protection  program.  Visitors,  such  as 
family  members,  should  be  required  to 
wear  respiratory  protection  and  should 
be  given  instruction  on  how  to  use  it 
while  in  TB  isolation  rooms.  However, 
they  need  not  be  included  in  the 
respiratory  protection  program. 

The  number  of  HCWs  included  in  the 
program  will  vary  in  each  facility 
according  to  the  size  of  the  facility  and 
the  number  of  potentially  infectious  TB 
patients  in  the  facility.  TTie  program 
should  include  enough  HCWs  to 
provide  adequate  care  for  a  patient  with 
known  or  suspected  TB  should  such  a 
patient  be  admitted  to  the  facility. 
Respiratory  protection  programs  in 
facilities  with  a  low  prevalence  of  TB 
may  include  only  a  limited  number  of     - 
HCWs. 

Information  on  how  to  develop  and 
manage  a  respiratory  protection  program 
is  available  in  technical  training  courses 
covering  the  basics  of  personal 
respiratory  protection,  which  are  offered 
by  organizations  such  as  NIOSH,  OSHA. 
and  the  American  Industrial  Hygiene 
Association.  In  addition,  similar  short 
courses  are  available  from  private 
contractors  and  universities. 

In  order  to  be  effective  and  reliable, 
any  respiratory  protection  program  must 
contain  at  least  the  following  elements 
(146— ANSI1980,  151— NIOSH1987, 
161— OSHA29CFR): 

1.  Assignment  of  Responsibility: 
Supervisory  responsibility  for  the 
respiratory  protection  program  should 
be  assigned  to  designated  persons  with 
expertise  in  issues  relevant  to  the 
program,  including  occupational  health. 

2.  Standard  Operating  Procedures: 
Written  standard  operating  procedures 
should  contain  information  on  all 
aspects  of  the  respiratory  protection 
program. 

3.  Medical  Screening:  HCWs  should 
not  be  assigned  a  task  requiring  use  of 
respirators  unless  they  are  physically 
able  to  do  the  work  while  wearing  the 
respirator.  HCWs  should  be  screened  for 
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pertinent  medical  conditions  upon 
employment  and  periodically 
rescreened  (151— NIOSH 1987).  The 
recommended  periodicity  varies 
according  to  several  factors  but  could  be 
as  infrequent  as  every  5  years.  The 
screening  process  should  begin  with  a 
general  screening  (e.g.,  a  questionnaire) 
for  pertinent  medical  conditions.  The 
results  can  then  be  used  to  identify 
HCWs  who  need  further  evaluation.  The 
extent  of  the  evaluation  should  be 
determined  by  what  is  medically 
indicated.  Routine  testing  with  chest 
roentgenograms  or  spirometry  is  not 
necessary  or  required. 

Qualified  personnel  should  determine 
what  medical  conditions  are  pertinent 
for  each  type  of  respiratory  protection 
device  that  is  used  in  the  facility.  There 
are  very  few  medical  conditions  that 
would  preclude  the  use  of  most 
negative-pressure  particulate 
respirators.  HCWs  who  have  mild 
pulmonary  or  cardiac  conditions  may 
report  some  discomfort  with  breathing 
when  wearing  negative-pressure 
particulate  respirators,  but  these 
respirators  would  not  be  expected  to 
have  any  adverse  health  e^ect  on  the 
HCW.  HCWs  who  have  cardiac  or 
pulmonary  conditions  that  are  more 
severe  may  have  more  difficulty 
performing  their  duties  wearing 
negative-pressure  respirators.  These 
HCWs  may  be  unable  to  use  some 
powered  air-purifyihg  respirators 
because  of  the  added  weight  of  these 
respirators. 


4.  Training:  Respirator  wearers  and 
supervisors  should  receive  training  in 
the  reasons  for  the  need  for  wearing 
their  respirator  and  the  potential  risks  of 
not  doing  so.  This  training  should  also 
include  at  a  minimum: 

•  The  nature,  extent,  and  specific 
hazards  of  TB  transmission  in  their 
health-care  facility. 

•  A  description  of  specific  risks  of 
infection  to  each  exposed  individual,  of 
any  subsequent  treatment  with  isoniazid 
or  other  chemoprophylactic  agents,  and 
of  the  possibility  of  active  disease. 

•  Adescriptionof  why  engineering 
controls  may  not  be  adequate  to 
eliminate  the  need  for  personal 
respiratory  protection. 

•  An  explanation  of  why  a  particular 
type  of  respirator  has  been  selected  for 
a  specific  location. 

•  An  explanation  of  the  operation, 
capabilities,  and  limitations  of  the 
respirator  provided. 

•  Instruction  in  how  the  respirator 
wearer  should  inspect,  don,  fit  check, 
and  correctly  wear  their  provided 
respirator. 

•  An  opportunity  for  each  wearer  to 
handle  the  respirator,  learn  how  to  don 
and  wear  it  properly  (i.e.,  achieve  a 
proper  face-seal  fit  on  the  wearer's  face) 
and  check  important  parts. 

•  An  explanation  of  why  a  particular 
type  of  respirator  was  chosen,  how  the 
respirator  is  properly  maintained  and 
stored,  and  the  capabilities  and 
limitations  of  the  respirator  provided. 


•  Instruction  in  how  to  recognize  an 
inadequately  functioning  respirator. 

5.  Face- Seal  Fit  Testing  and  Fit 
Checking:  HCWs  should  undergo  fit 
testing  to  identify  a  respirator  with  an 
adequate  fit  for  that  HCW.  The  HCW 
should  receive  fitting  instructions 
including  demonstrations  and  practice 
in  how  the  respirator  should  be  worn, 
how  to  adjust  it,  and  how  to  determine 
if  it  fits  properly.  The  HCW  should  be 
instructed  to  check  the  facepiece  fit 
before  each  use. 

6.  Respirator  Inspection,  Cleaning. 
Maintenance,  and  Storage:  Scrupulous 
respirator  maintenance  should  be  made 
an  integral  part  of  the  overall  respirator 
program.  This  applies  to  both 
replaceable  filter  respirators  and 
respirators  that  are  classified  as 
disposable  but  that  are  reused. 
Manufacturers'  instructions  for 
inspection,  cleaning,  and  maintenance 
of  respirators  should  be  followed  to 
ensure  that  the  respirator  continues  to 
function  properly. 

7.  Periodic  Evaluation  of  the  Personal 
Respiratory  Protection  Program:  The 
program  should  be  completely 
evaluated  at  least  annually,  and  both  the 
written  operating  procedures  and 
program  administration  should  be 
modified  as  necessary  based  on  the 
results.  Elements  of  the  program  that 
should  be  evaluated  include  work 
practices  and  acceptance  of  respirators, 
including  comfort  and  interference  with 
duties. 


Table  S4-1.— Summary  of  Features  of  Respiratory  Protective  Devices 


Surgical  masks 

DtsposatDle.  negative-pressure 
particulate  respirators 

Reusable,  negative-pressure  par- 
ticulate respirators 

Tight-fitting,  positive-fyessure 
partKuiate  respirators 

Fittest 

Fit  check 

Fit  tests  cannot 
be  performed. 

Fit  checks  can- 
not be  per- 
formed 

10-20%  „ 

25-85%3  

One* 

DM  &  DFM:  Qualitative  

HERA:    Qualitative    and    quan- 
titative   

Some  currently  available  camol 
be   fit   checked   with   current 
technotogy. 

DM  Of  DFM:  10-20%»  

Both  qualitative  and  quantitative 
fit  tests  can  be  performed  reli- 
ably. 

Fit  checks  can  be  performed  reli- 
ably. 

Half-masks:  s10%  

Both  qualitative  and  quantitative 
fit  tests  can  be  performed  reli- 
ably. 

Fit  cttecks  can  be  performed  reli- 

FacA-seal leak- 

ably. 

<2%. 

age'. 
Fitter  leakage  

Facepiece  sizes  . 

HEPA:  510% „ 

DM  or  DFM:  0-40% » 

HEPA:  <0.03%« 

Up  to  3 

Fun-mask:  <2% 

DM  or  DFM:  0-40% »  

HEPA:  <0.03%4. 

HEPA:  <0.03%* 

Up  to  3 

Upto3. 

*  For  respirat)le  aerosols  Oe..  less  than  10  microns). 

>Less  than  10%  face-seal  leakage  stKXJkl  be  achievable  if  more  sizes  become  availat)ie  and  if  fit  testing  and  fit  checking  is  performed. 
*At  30  L/min  over  a  particle  size  range  of  1-6  rncrons. 

*  For  aerosols  0.3  microns. 

s  Currently ,  only  one  facepiece  size  is  generally  available,  tending  to  produce  higher  face-seal  leakages  on  small  facial  sizes. 


> 
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Table  S4-2.— Advantages  and  Disadvantages  of  Different  Types  of  Respirators 


Type  o(  respirator 


NegaUy  pr>Mur»,  particuM*  air-purtfying 

resplralora 
DisposaUa 

•  Dust-mist  (DM) 

•  Dust-fume-mist  (DFM) 

•  HEPA 
Replaceat)te  Rter 

Half  iacepiece  wittt  HEPA 


PotWve  preiBure    panteiilale    air-purtfyIng 


HaR  Iacepiece  witti  HEPA  filler 
Ful  Iacepiece  with  HEPA  filter 
Loose-fitling  with  HEPA  liKer 


Advantages 


General 

•  LightweigM 

•  Smalsize 

•  Ease  of  maintenance 

•  Little  physiological  stress  to  wearer 

•  Mobility  is  not  restricted 

•  Simple  design,  easily  understood  by 
wearer 

Disposable  respirators 

•  Require  no  mainlenance,  cleaning  or  db- 
infecting 

•  Low  breathing  resistance 

General 

•  Decreased  inhalation  resistance  may 
make  respirator  more  comloftabie  to  wear 

•  Mobility  is  not  restricted 
Loose-fitting  devices 

•  No  large  sealing  surfaces  on  the  face  al- 
lows some  people  with  facial  scars  or  facial 
hair  to  achieve  an  adequate  fit. 


Disadvantages,  Imitaiions 


General 

•  Negative  pressure  may  allow  leakage, 
particularty  if  not  fitted  property. 

•  Negative  pressure  cannot  be  achieved  If 
HCW  is  not  ciean-shaven. 

Disposable  respirators 

•  Measuring  tacaseal  in  the  fietd  nay  be 
dmcuL 

DM  «id  DFM  respirators 

•  May  degrade  if  not  stored  property. 
Replaceable  fitter  masks 

•  Require  maintenance,  cleaning,  disinleo- 
boa 

General 

•  Weight  and  bJk  makes  respirator  more 
dHficuN  to  wear  than  nor>-powered 
piratore. 

•  Need  tor  cortfnued  mainter^ance. 

•  May  compromise  conwnunicalion. 

•  May  be  inlimidaling  to  some  patients. 

•  Motor  and  airftow  w»  create  noise, 
may  hamper  wearers  ability  to  hear. 


Table  3.— Procedures  for  Qualitative  Fit  Testing  and  Fit  Checking  (160— NlOSHi99ib) 


FitTeating 

A  fit  test  Is  used  to  determine  whether  a  respirator  adequately  fits  a  particular  HCW.  The  HCW  may  need  to  be  fit  tested  with  severe 
respiratore  in  order  to  detennine  which  respirator  offers  Ihe  best  fit 
Qualitative  Onitant  or  Oderous  Chemnal  Agent) 

The  wearer  is  exposed  to  an  irritant  smoke,  isoamyl  acetate  vapor,  or  other  suitable  test  agent  easily  detectable  by  irritation,  odor  or 
taste.  If  the  wearer  is  unable  to  detect  penetratkxi  of  the  test  agent,  the  respirator  is  probaWy  tight  enou^  DM  and  DFM  fiNere'do 
not  fitter  irritant  smoke,  therefore  they  may  not  be  tested  with  this  agent  Isoamyl  acetate  vapor  is  not  suitable  for  fit  testina  om^at- 
late  respirators.  ^  '^ 

Quantitative  (Prot)e) 

A  quantitative  fit  test  uses  a  probe  inserted  through  the  device  to  detennine  the  concentration  of  a  substance  inside  the  respirator  com- 
pared  to  the  concentration  of  the  substance  outskle  the  respirator. 

Quanti^ve  respirator  fit  testing  procedures  may  be  found  in  the  NIOSH  docunwit.  Gukle  to  Industrial  Respiratory  Protection  (151— 

Advantages  and  Disadvantages 

Usually,  qualitative  tests  are  fast,  require  no  compScated,  expensive  equipment,  and  are  easSy  perfomwd  in  the  fiekl  However,  most 

quaMabve  tests  rely  on  the  wearer's  subjective  response,  so  they  may  not  be  entirety  reliable.  The  tests  are  unable  to  rank  two  or 

more  adequately  fitting  respirators,  due  to  the  subjective  nature  of  the  test 
One  advantage  of  a  quantitative  test  Is  that  it  does  not  rely  on  a  subjective  response  and  therefore  may  be  more  reliable.  Quantitative 
.  fitting  tests  require  expensive  equipment  that  can  be  operated  only  by  highly  trained  personnel.  Each  test  respirator  must  ba 

equipped  with  a  sampling  probe  to  aNow  removal  of  a  continuous  air  sarnple  from  the  facepiece,  so  the  same  Iacepiece  cannot  be 

worn  in  actual  sen^ice.  New  tests  are  available  that  afiow  the  HCW  to  wear  the  actual  respirator.  Filer  elements  contain  the  probe 

and  are  changed. 

FItCltecfcing 

I        HCWsshoi*!  check  the  facepiece  fit  of  a  respirator  before  each  ^^ 

I         termine  If  it  fits  property.  This  may  be  done  foOowing  the  manufacturer's  facepiece  fitting  instnjctions.  This  may  ttto  be  dona  in  one 
of  the  foltowing  ways: 

Negative  Pressure  Test 

To  pertonn  a  negative-pressure  fit  check,  the  HCW  dons  the  respirator  and  adiusts  the  straps.  The  HCW  then  occludes  any  portion  of 
the  respirator  through  which  air  may  enter  (l-e..  wherever  there  is  filter).  The  HCW  then  inhales  deeply.  Suction  created  by  ttie  inha- 
lation shouU  compress  the  respirator  against  the  face,  if  Mw  mask  fits  properly:  no  leakage  shouU  be  detected. 
Positive  Pressure  Test 

To  perfixm  a  positive^yessure  fit  check,  the  HCW  dons  the  device  w«h  the  sin^  adjusted  corectly  and  exhales  with  moderate  force 
while  occluding  the  exhalation  valve.  Leakage  of  air  at  the  face  seal  indcates  an  inadequate  fit 


Supplement  S — DecontaminatioB: 
Qeaniiig,  Disinfiecting,  and  Stoiliziiig 
of  Patient-Care  Eqnqiment 

Equipment  used  on  patioats  witli  TB 
is  imlikely  to  be  involved  in  the 
transmission  of  the  organism,  although 
transmission  by  contaminated 


bronchoscopeslias  been  demonstrated 
(162— Nelsonl983, 163— Leersl980). 
Guidelines  for  cleaning,  disinfecting, 
and  sterilizing  equipment  have  been 
published  (164 — Gamerl983. 
— Rutalal990).  The  rationale  for 
cleaning,  disinfecting,  or  sterilizing 
patient-care  equipment  can  be 


understood  more  readily  if  medical 
devices,  equipment,  and  surgical 
materials  are  divided  into  three  general 
categories  (critical  items,  semicritical 
items,  and  noncritical  items)  based  tm 
the  potential  risk  of  infection  involved 
in  their  use  (16&— Faverol991, 167— 
Gamerl98S). 
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Critical  items  are  instruments  such  as 
needles,  surgical  instruments,  cardiac 
catheters,  or  implants  that  are 
Introduced  directly  into  the  bloodstream 
or  into  other  normally  sterile  areas  of 
the  body.  These  items  should  be  sterile 
at  the  time  of  use. 

Semi-critical  items  are  items  such  as 
noninvasive  flexible  and  rigid  fiberoptic 
endoscof>es  or  bronchoscopes, 
endotracheal  tubes,  or  anesthesia 
breathing  circuits,  that  may  come  in 
contact  with  mucous  membranes  but  do 
not  ordinarily  penetrate  body  surfaces. 
Although  sterilization  is  preferred  for 
these  instruments,  high-level 
disinfection  that  destroys  vegetative 
microorganisms,  most  hmgal  spores, 
tubercle  bacilli,  and  small,  nonlipid 
viruses  may  be  used.  Meticulous 
physical  cleaning  before  sterilization  or 
nigh-level  disinfection  is  essential. 

Noncritical  items  are  those  that  either 
do  not  ordinarily  touch  the  patient  or 
touch  only  intact  skin.  Such  items 
include  crutches,  bedboards,  blood 
pressure  cuffs,  and  various  other 
medical  accessories.  These  items  are  not 
associated  with  transmission  of 
pathogens,  including  M.  tuberculosis. 
Consequently,  washing  with  a  detergent 
is  usually  sufGcient. 

Generally,  critical  items  should  be 
sterilized,  semi-critical  items  should  be 
sterihzed  or  subjected  to  high-level 
disinfection.  Noncritical  items  need 
only  be  cleaned  with  detergents  or  low- 
level  disinfectants.  Meticulous  physical 
cleaning  before  sterilization  or  hi^ 
level  disinfection  is  essential. 

Healtb-care  facility  policies  should 
identify  whether  cleaning,  disinfecting, 
or  sterilizing  an  item  is  indicated  to 
decrease  the  risk  of  infection.  Decisions 
about  decontamination  processes 
should  be  based  on  the  intended  use  of 
the  item  and  not  on  the  diagnosis  of  the 
patient  for  whom  the  item  was  used. 
Selection  of  chemical  disinfectants 
depends  on  the  intended  use.  the  level 
of  disinfection  required,  and  the 
structure  and  material  of  the  item  to  be 
disinfected. 

Although  microorganisms  are 
normally  foimd  on  walls,  floors,  and 
other  siu-faces,  these  environmental 
surfaces  are  rarely  associated  with 
transmission  of  infections  to  patients  or 
HCWs.  This  is  particularly  true  with 
organisms  such  as  M.  tuberculosis, 
which  generally  require  inhalation  by 
the  host  for  infection  to  occur. 
Therefore,  extraordinary  attempts  to 
disinfect  or  sterilize  environmental 
siirfaces  are  not  indicated.  If  a  detergent 
germicide  is  used  for  routine  cleaning  a 
hospital-grade.  Environmental 
Protection  Agency-approved  germicide/ 
disinfectant  that  is  not  tuberculocidal 


can  be  used.  The  same  routine  daily 
cleaning  procedures  used  in  other 
rooms  in  the  facility  should  be  used  to 
clean  rooms  of  patients  who  are  on  TB 
isolation,  and  personnel  cleaning  the 
room  should  follow  TB  isolation 
practices. 

Glossary 

This  glossary  contains  many  of  the  terms 
used  in  the  guidelines,  as  well  as  others 
which  are  frequently  encountered  by  those 
who  work  in  TB  infection  control  programs. 
The  definitions  given  are  not  dictionary 
definitions  but  are  the  ones  most  applicable 
to  usage  relating  to  TB. 
Acid-Fast  Bacilli — Bacteria  that  retain  certain 
dyes  even  when  washed  with  an  acid 
solution.  Most  acid-fost  organisms  are 
mycobacteria.  When  seen  on  a  stained 
smear  of  sputum  or  other  clinical 
specimen,  a  diagnosis  of  TB  should  be 
considered:  however,  the  diagnosis  is  not 
confirmed  until  a  culture  is  grown  and 
identified  as  M.  tuberculosis. 
Acquired  Drug  Resistance — Resistance  to  one 
or  more  antituberculosis  drugs  which 
develops  while  a  patient  is  on  therapy, 
usually  the  result  of  nonadherence  on  the 
part  of  the  patient  or  inadequate  therapy 
prescribed  by  a  health  care  provider. 
Adherence — Refers  to  the  completion  by 
patients  of  all  aspects  of  the  treatment 
regimen  as  prescribed  by  the  medical 
provider.  Also  refers  to  HCWs  and 
employers  following  all  guidelines 
pertaining  to  infection  control. 
Aerosol,  Aerosolization — In  TB,  it  refers  to 
the  infectious  droplet  nuclei  that  are 
expelled  from  a  person  which  can  be 
transmitted  to  other  people. 
AIA — The  American  Institute  of  Architects,  a 
professional  body  that  develops  standards 
for  building  ventilation. 
Air  Changes — Air  flow  quantity  to  a  space 
measured  in  terms  of  the  room  volume,  i.e., 
volume  of  air  delivered+foom  volume. 
Usually  expressed  as  number  of  air 
changes  per  hour. 
Alveol^Tne  small  air  sacs  in  the  lungs 
which  lie  at  the  end  of  the  bronchial  tree. 
The  site  where  carbon  dioxide  is  replaced 
by  oxygen  In  the  lungs,  and  the  site  where 
TB  infection  usually  begins. 
Anergy — The  inability  of  a  person  to  react  to 
skin-test  antigens  because  of  defects  in  the 
Immune  system,  even  if  the  person  is 
Infected  with  the  organisms  tested. 
Anteroom — A  small  room  located  between  an 
isolation  room  and  a  corrida  that  acts  as 
an  airlock,  preventing  escape  of  room 
contaminants  into  the  corridor. 
Ashrae — The  American  Society  of  Heating, 
Refrigerating  and  Air  Conditioning 
Engineers,  a  professional  body  that 
develops  standards  for  building 
ventilation. 
Asymptomatic — Showing  or  causing  no 

symptoms. 
Bactec* — One  of  the  most  widely  used 
radiometric  methods  to  detect  early  growth 
of  mycobacteria  in  culture.  It  provides 
rapid  nowth  (average  of  9  days),  specific 
identification  of  M.  tuberculosis  (5  days), 
and  rapid  drug  susceptibility  testing  (6 
days). 


Bactericidal — Capable  of  killing  bacteria. 
Isoniazid  and  rifampin  are  the  two  most 
potent  bactericidal  antituberculosis  drugs 
(see  Bacteriostatic). 
Bacteriostatic — Capable  of  preventing 
bacterial  growth  but  not  necessarily 
capable  of  killing  bacteria.  Drugs  such  as 
ethambutol  and  para-aminosalicylic  add 
are  primarily  bacteriostatic  (see 
Bactericidal). 
BCG  (Bacillus  of  Calmette  and  Guerin)— A 
TB  vaccine  widely  used  in  some  parts  of 
the  world. 
Booster  Phenomenon — Seen  when  an 
individual  with  infection  does  not  react  to 
tuberculin  because  his/her  body's  cell 
responses  to  tuberculin  have  gradually 
waned  over  the  years.  An  initial  tuberculin 
test  may  stimulate  (boost)  the  immune 
system  so  that  the  next  test  will  be 
positive.  This  phenomenon  is  important  in 
infection  control  in  order  to  distinguish 
between  recent  converters  and  people  who 
have  been  infected  for  a  long  time,  and 
determine  if  in  feet  transmission  is  taking 
place.  Although  the  booster  phenomenon 
may  occur  at  any  age,  it  is  most  frequent 
among  persons  over  55. 
Bronchoscopy — A  procedure  for  examining 
the  respiratory  tract  by  inserting  an 
instrument  (bronchoscope)  through  the 
mouth  or  nose  into  the  trachea.  Diagnostic 
specimens  can  be  obtained  during 
bronchoscopy. 
Capreomycin — An  iniectable  second-line 
antituberculosis  drug  related  to 
Streptomycin.  Used  primarily  for  drug- 
resistant  TB. 
Cavity — A  hole  in  the  lung  resulting  from 
destruction  of  pulmonary  tissue.  May  be 
caused  by  TB,  but  also  by  other  pulmonary 
infections  and  conditions.  TB  patients  with 
cavities  in  their  lungs  are  said  to  have 
"cavitary  disease"  and  are  often  more 
infectious  than  {>atients  without  cavities. 
Chemotherapy — Treatment  of  an  infection  or 
disease  by  means  of  oral  or  injectable 
dr\igs. 
Chest  Radiograph — In  patients  showing  signs 
or  symptoms  of  TB,  a  radiograph  of  the 
chest  is  taken  to  view  the  respiratory 
system.  Abnormalities,  such  as  lesions  or 
cavities  in  the  lungs  and  enlarged  lymph 
nodes,  may  indicate  the  presence  of  TB. 
Contact — An  individual  who  has  shared  the 
same  air  as  a  person  with  infectious  TB  for 
a  sufficient  amount  of  time  so  that  there  is 
a  probability  that  transmission  of  TB  has 
occurred. 
Conversion.  PPD— See  PPD  TEST 

CONfVERSION. 
Culture — ^The  process  of  growing  bacteria  in 
the  laboratory  so  that  organisms  can  be 
identified. 
Cycloserine  (CS) — A  second  line  oral 
(    antituberculosis  drug,  used  primarily  for 
treating  drug-resistant  TB  and  disease 
caused  by  nontuberculous  mycobacteria. 
Dilution  Ventilatioi» — An  engineering  control 
technique  to  dilute  and  remove  air-borne 
contaminants  by  the  fiow  of  air  into  and 
out  of  the  area.  Air  that  contains  droplet 
nuclei  is  removed  and  replaced  by  air  that 
is  free  of  contaminants.  If  the  flow  is 
sufficient,  droplet  nuclei  become 
dispersed,  and  their  concentration  in  the 
air  is  diminished. 
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Directly  Observed  Therapy — An  adherence- 
enhancing  strategy  in  which  each  dose  of 
medication  is  ingested  by  the  p>atient  under 
the  supervision  of  a  health  care  worker. 

DNA  Probe — A  technique  that  allows  precise 
identification  of  mycobacterium  such  as  M. 
tuberculosis  and  M.  bovis  that  are  grown 
in  cultxire.  The  identification  can  be 
completed  in  as  little  as  two  hours. 

Droplet  Nuclei — Microscopic  particles  (1  to  5 
microns  in  diameter)  produced  when  a 
I>erson  coughs,  sneezes,  shouts,  or  sings. 
The  droplets  can  carry  tubercle  bacilli  and 
remain  in  the  air  by  normal  air  currents  in 
the  room. 

Drug  Susceptibility  Pattern — The 
antituberculosis  drugs  to  which  a  tubercle 
bacillus  is  susceptible  and  those  to  which 
it  it  resistant  based  on  susceptibility  tests. 

Drug  Susceptibility  Tests — Laboratory  tests 
which  determine  if  the  tubercle  bacilli 
cultured  from  a  patient  is  susceptible  or 
resistant  to  various  antituberculosis  drugs. 

Ethambutol — An  oral  antituberculosis  drug 
sometimes  used  with  isoniazid  and/or 
rifampin. 

Ethionamide — A  second  line  oral 
antituberculosis  drug. 

Exposure — The  condition  of  being  subjected 
to  something,  such  as  infectious  agents, 
which  may  have  a  harmful  effect.  A  person 
exposed  to  TB  does  not  necessarily  become 
infected  (see  Transmission). 

Fluorochrome  Stain — A  technique  for 
staining  a  clinical  specimen  with  dyes 
which  fluoresce,  in  order  to  perform  a 
microscopic  examination  (smear)  for 
mycobacteria.  This  technique  is  preferable 
to  other  staining  techniques  because  the 
mycobacteria  can  be  easily  seen. 

Fomites — Linens,  books,  dishes,  or  other 
objects  used  or  touched  by  a  patient.  They 
are  not  involved  in  the  transmission  of  TB. 

Gastric  Aspirates — Procedure  sometimes 
used  to  obtain  mycobacteria  for  culture 
when  a  patient  cannot  produce  adequate 
sputum.  A  tube  inserted  into  the  stomach 
is  used  to  recover  any  bacilli  which  may 
have  been  coughed  up  and  then 
swallowed.  This  procedure  is  particularly 
useful  for  diagnosis  in  children.. 

HEPA  (High-Efficiency  Particulate  Air) 
Filter — Specialized  filter  that  is  capable  of 
removing  99.97%  of  particles  0.3  microns 
in  diameter.  It  may  be  of  assistance  in 
control  of  TB  transmission.  Requires 
expertise  in  installation  and  maintenance. 

Human  Immunodeficiency  Virus  or  HIV 
Infection — Infection  with  the  virus  that 
causes  the  acquired  immunodeficiency 
syndrome  (AIDS).  It  is  the  most  potent  risk 
^ctor  for  progression  from  TB  infection  to 
active  TB. 

Immunosuppressed — Persons  with  severe 
cellular  immunosuppression  (e.g.,  HIV- 
infected  or  organ  transplant  patients  on 
Immunosuppressive  therapy).  These 
patients  are  at  greatly  increased  risk  for 
developing  TB  once  infected.  There  are  no 
data  available  on  whether  they  are  also  at 
risk  of  becoming  infected  with  M. 
tuberculosis,  if  exposed. 

Induced  Sputum — Sputum  obtained  from  a 
patient  unable  to  cough  up  a  spontaneous 
specimen.  The  patient  inhales  a  mist  of 
saline  (salt  water),  which  stimulates  a 
cough  from  deep  within  the  lungs. 


Induration — The  area  of  swelling  that 
surrounds  the  site  of  injection  of 
tuberculin.  The  diameter  of  the  indurated 
area  is  measured  (in  millimeters)  48-72 
hours  after  the  injection  and  is  recorded  as 
the  result  of  the  PPD  test 

Infection-f-The  condition  in  which  organisms 
capable  of  causing  disease  (e.g.,  M. 
tuberculosis)  multiply  within  the  body  and 
cause  a  response  fixim  the  host's  immune 
defenses.  Infection  may  or  may  not  lead  to 
clinical  disease. 

Infectious — Capable  of  causing  infection.  In 
TB,  a  person  is  infectious  only  if  he/she 
has  clinically  active  TB.  TB  patients  whose 
sputum  is  AFB  smear  positive  are  often 
infectious. 

Intermittent  Therapy — Therapy  given  on  a 
twice-weekly  or  three-times  weekly  basis 
under  direct  supervision  of  a  health 
worker. 

Intradermal — Within  the  layers  of  the  skin. 

Isoniazid  (INH) — An  oral  drug  either  used 
alone  to  treat  TB  infection  or  in 
combination  with  one  or  more  other  drugs 
to  treat  TB  disease. 

Kanamycin — Injectable  secondary 
antituberculosis  drug  related  to 
Streptomycin.  It  is  used  primarily  for 
treatment  of  streptomycin-resistant  TB. 

Local  Exhaust  Ventilation — Used  as  a  source 
control  technique  to  capture  and  remove 
air-bome  contaminants  by  enclosing  the 
contaminant  source  or  by  means  of  a  hood 
placed  very  near  the  contaminant  source. 

Mantoux  Test — A  tuberculin  test  given  by ' 
injecting  a  measured  amount  of  liquid 
tuberculin  into  the  dermis  (second  layer  of 
the  skin)  with  a  needle  and  syringe.  It  is 
the  most  reliable  and  best  standardized 
technique  for  tuberculin  testing  (see 
Tuberculin  Skin  Test  and  Purified  Protein 
Derivative  Test). 

Mixing — ^The  degree  to  which  air  supplied  to 
a  room  mixes  with  the  air  already  in  the 
room.  Generally  expressed  in  terms  of  a 
Mixing  Value.  A  low  value  (i.e..  1) 
indicates  good  mixing;  a  higher  value  (i.e., 
10)  indicates  poor  mixing. 

Mycobacterium  Tuberculosis  Complex — The 
complex  of  mycobacterial  species  that 
causes  TB;  it  includes  M.  tuberculosis,  M. 
bovis,  and  M.  africanum. 

Negative  Pressure — A  term  used  to  describe 
the  relative  air  pressure  difference  between 
two  areas  of  the  health-care  facility.  Air 
will  flow  from  the  higher  pressure  area  into 
the  lower  pressure  area. 

Para- Aminosalicylic  Acid  (PAS) — An  oral 
antituberculosis  drug  used  for  drug- 
resistant  TB. 

Pathogenesis — The  natural  development  of  a 
disease  in  the  body  without  intervention 
(i.e.,  without  treatment). 

Portable  Filtration  Units — Portable  devices 
that  provide  contaminant  dilution  by 
recirculating  air  within  a  room  through  a 
HEPA  filter. 

Positive  PPD  Reaction — A  reaction  to  the 
purified  protein  derivative  (PPD)  test  that 
suggests  the  individual  tested  is  infected 
with  tubercle  bacilli.  Determination  of  the 
reaction  Is  largely  dependent  on 
interpretation  by  the  person  evaluating  the 
test,  given  the  patient's  or  HCW's  medical 
history  and  risk  factors. 


Preventive  Therapy— Chemotherapy  of  TB 
infection,  primarily  used  to  prevent 
progression  of  infection  to  clinically  active 
disease. 

Primary  Drug  Resistance  (PDR)— Resistance 
of  bacteria  to  drugs  which  exists  before  the 
beginning  of  treatment  (see  Acquired  Drug 
Resistance). 

Primary  Drugs — Term  sometimes  used  to 
refer  to  the  most  commonly  used 
antituberculosis  drugs:  isoniazid,  rifempin. 
pyrazinamide,  ethambutol,  and 
streptomycin. 

Purified  Protein  Derivative  (PPD)— A  type  of 
purified  tuberculin  preparation  derived 
from  old  tuberculin  (OT)  and  developed  in 
the  1930'8.  The  standard  Mantoux  test  uses 
5  TU  (tuberculin  units)  of  PPD. 

Purified  Protein  Derivative  (PPD)  Test— A 
method  to  determine  vyhether  a  person  is 
infected  with  Mycobacterium  tuberculosis. 
A  small  dose  of  the  antigen  from  M. 
tuberculosis  is  injected  just  beneath  the 
surfece  of  the  skin  and  the  area  is 
examined  48-72  hours  after  the  injection. , 
A  positive  reaction  is  measured  according 
to  the  size  of  the  induration.  The 
classifications  for  positive  reactions 
depend  on  the  patient's  medical  history 
and  various  risk  factors  (see  Mantoux  Test). 

Purified  Protein  Derivative  (PPD)  Test 
Conversion— Growth  in  induration  within 
a  two-year  period  after  an  initial  negative 
reaction  with  a  difference  of  10  or  more 
millimeters  of  induration.  Such 
"conversion"  may  represent  new  infection 
which  is  associated  with  a  high  risk  of 
developing  disease,  or  may  occur  as  a 
result  of  the  Booster  Phenomenon. 

Pyrazinamide  (PZA) — An  oral 
antituberculosis  drug.  It  is  important  as  a 
primary  drug  in  shori-course  treatment 
regimens. 

Radiometric  Methods — A  rapid  method  for 
culturing  TB  allowing  identification  of  M. 
tuberculosis  in  5-10  days. 

Recirculation — Ventilation  where  all  or  most, 
of  the  air  exhausted  from  an  area  is 
returned  to  the  area. 

Regimen — Any  particular  treatment  plan  for 
TB  specifying  which  drugs  are  used,  in 
what  doses,  according  to  what  schedule, 
and  for  how  long. 
Registry — A  record-keeping  method  to 

collect  clinical,  laboratory,  and  radiographic 

data  on  TB  or  any  other  pathological  field  so 

the  data  can  be  organized  and  profmrly 

processed  to  be  made  available  for 

epidemiologic  study. 
Resistance — The  ability  of  some  strains  of 

bacteria  (including  M.  tuberculosis)  to  grow 

and  multiply  even  in  the  presence  of  certain 

drugs  which  normally  kill  them.  (Such 

strains  are  referred  to  as  "drug  resistant 

strains.") 
Rifampin — An  oral  antituberculosis  drug 

which  when  used  along  with  isoniazid 

provides  the  basis  for  short-coj^rse  therapy. 
Secondary  Drugs — Antituberculosis  drugs 

used  in  difficult  cases  (such  as  for 

retreatment  or  when  there  is  r^istance  to 

primary  drugs).  Examples  are  cycloserine, 

ethionamide,  capreomycin. 
Single  Pass  Ventilation — Ventilation  in 

which  100%  of  the  air  supplied  to  an  area 

is  exhausted  to  the  outside. 
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Smear  (AFB  Smear)— A  kboratory 
technique  for  visualiziog  mycobacteria.  The 
specimen  is  smeared  onto  a  slide  and 
stained,  and  then  placed  under  the 
microscope  for  examination.  Smear  results 
should  be  available  within  24  hours.  A  lat)^ 
amount  of  mycobacteria  usually  indicates 
infectiousness;  however,  a  "positive"  result 
is  not  definitive  for  TB. 

Source  Case — An  infectious  individual 
who  has, transmitted  tubercle  bacilli  to 
another  ^rson  or  persons. 

Source  Control— Control  of  a  contaminant 
at  the  sooroe  of  generation  rather  than 
permitting  it  to  enter  the  general  work  space. 

Specimen — Anv  body  fluid,  secretion,  or 
tissue  sent  to  the  laboratory  where  smears 
and  cultures  for  tubercle  bacilH  will  be 
performed.  The  spaclmen  may  consist  of 
sputum,  orine,  spinal  fluid,  material  obtained 
at  biopsy,  etc. 

Sputum — Material  cougherf  up  from  deep 
within  the  Kings,  if  a  patient  has  a  pulmonary 
infection,  an  examination  of  the  sputum  by 
smear  and  culture  can  indicate  what 
organism  is  responsible  Rir  the  infection.  It 
should  not  be  confused  with  saliva  or  with 
nasal  secretions. 

Sputum  Smear  Positive— AFB  are  visible 
after  staining  when  viewed  under  a 
microscope.  Individuals  with  sputum  smear 
positive  for  AFB  are  considerpd  more 
infectkma  than  those  with  smear^negative 
sputum. 

Streptomycin  (SM) — The  most  commonly 
used  injectable  antituberculosis  drug. 

Symptomatic — Having  symptoms  which 
may  be  dues  to  the  presence  of  TB  or  another 
disease  (sea  As3rmptamabc). . 

Transmission — The  spread  of  an  infectious 
agent  like  Nilycobacterium  tuberculosis  from 
one  individual  to  another.  The  duration  and 
intensity  of  exposure  to  TB  is  directly  related 
to  the  likelihood  that  transmission  will  occur 
and  a  person  will  become  infected  (see 
Exposure). 

Treabnent  Failures — Refers  to  individuals 
who  fail  to  improve  even  after  a  course  of 
chemotherapy  is  begun,  and  to  individuals 
whose  disease  worsens  after  having 
initially  improved. 
Tubercle  Bacilli — ^Tbe  term  often  used  to 
refer  to  the  organism  Mycobacterium 
tuberculosis. 
Tuberculin  Skin  Test — A  method  to 
determine  whether  a  person  is  infected 
with  Mycobacterium  tuberculosis.  A  small 
dose  of.^he  antigen  from  M.  tuberculosis  is 
injected  just  beneath  the  surface  of  the  skin 
anid  the  area  is  examined  4d-72  hours  after 
the  injection.  A  positive  reaction  is 
measured  according  to  the  stae  of  the 
swelling.  The  classifications  for  positive 
reactions  depeiui  on  the  patient's  medical 
history  and  various  risk  factors  (see 
Mantoux  Test.  PPD  Test). 
Tuberculosis  (TB) — A  clinically  apparent 
active  disease  procasa  caused  by 
Mycobacterium  tuberculosis  complex 
(usually  M.  tuberculosis  or.  rarely.  M. 
bovis  or  M.  africanum). 
Tuberculosis  Case — A  particular  instance  o£ 
clinically  active  TB.  It  is  sometimes  used 
incorrectly  to  designate  the  individual  with 
the  disease. 
Tuberculosis  InfectioB — A  ctuidition  in 
which  living  tubercle  bacilli  are  present  in 


the  body,  without  producing  clinicaUy 
active  disease.  Although  the  infected 
individual  has  a  positive  tuberculia 
reaction,  he/she  has  no  symptoms  related 
to  the  infection  and  is  n*t  icfectioua. 
However,  tha  infected  individual  remains 
at  lifelong  risk  of  developing  disease  unless 
preventive  therapy  is  given. 
Tuberculosis  (TB)  Isolation  Precautions — 
Infisctioa  control  procedures  that  should  be 
applied  when  persons  with  known  or 
susfiected  infectious  TB  are  hospitalized  or 
residing  in  other  inpatient  facilities.  These 
precautions  include  the  use  of  a  private 
room  with  negative  pressure  in  relation  to 
surrounding  air  and  removal  of  air  from  the 
room  directly  to  the  outside.  Not  the  same 
as  "respiratory  isolation"  which  calls  for  a 
private  room,  but  does  not  require  negative 
pressure  and  exhaust  of  room  air  to  the 
outside. 
Two-Step  Testing — A  procedure  used  among 
people  who  receive  tuberculin  skin  tests 
periodically  (such  as  health  care  workers) 
to  reduce  the  likelihood  of  mistaking  a 
boosted  reaction  for  a  recent  infection.  If 
the  initial  tubertnilin  test  is  classified  as 
negative,  a  second  test  is  repeated  one 
week  later.  If  the  reaction  to  the  second  test 
is  positive,  it  probably  represents  a  boosted 
reaction.  If  the  second  test  result  remains 
negative,  the  person  is  classified  as  being 
uninfected. 
Ultraviolet  (UV)  Lamps — Lamps  that  destroy 
germs  by  emitting  radiation  predominantly 
at  a  wavelength  of  254  nanometers 
(intermediate  between  visible  light  and  X- 
rays).  They  can  be  used  in  ceiling  or  wall 
fixtures  or  within  air  ducts  of  Tentilation 
systems.  The  effectiveness  in  killing 
tubercle  bacilli  for  infection  control  in 
health-care  focilitUw  is  not  yet  proven. 
Ultraviolet  Germicidal  Irradiation  (UVGI) — A 
form  of  radiation  intermediate  between 
visible  light  and  X-rHys.  UVCI  is  effective 
in  killing  many  bacteria,  including  tubercle 
bacilli. 
Virolence— Refers  to  the  ability  of  a 
microorganism,  such  as  M.  tuberculosis,  to 
produce  serious  disease.  M.  tnbercuiosis  is 
a  virulent  organism.  Some  nontuberculous 
mycobacteria  are  virulent  (e.g.,  M. 
kwsasii),  while  others  (e.g.,  M.  gordonae) 
are  not.  (Pathogenicity  is  a  related,  though 
not  identical,  concept.) 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  317  and  381 
[Dociwt  No.  93-01 2F] 
RIN  0583-AB67 

Mandatory  Safe  Handling  Statements 
on  Labeling  of  Raw  Meat  and  Poultry 
Products 

agency:  Food  Safety  and  Inspection 
Service.  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  meat  and  poultry  products 
inspection  regulations  to  make  safe 
handling  instructions  mandatory  on  all 
raw  meat  and  poultry  product  labeling. 
The  handling  instructions  include  a 
rationale  statement  and  address  safe 
storage  of  raw  product,  prevention  of 
cross-contamination,  cooking  of  raw 
product,  and  handling  of  leftovers.  The 
rule  provides  additional  safeguards  to 
protect  consiuners  from  exposure  to 
possible  bacterial  contaminants  found 
in  raw  meat  and  poultry  products.  This 
action  is  being  taken  in  an  effort  to 
reduce  the  risk  of  foodbome  illness. 
DATES:  Efiiectlve  Date:  October  15. 1993. 
However,  pork  products  other  than 
those  described  in  318.10(a)(1)  will  not 
be  required  to  comply  until  January  15, 
1994. 

FOR  FURTHER  INFORMATION  CONTRACT: 
Patrick  J.  Clerkin,  Director,  Field 
Operations  Division,  Regulatory 
Programs,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  (202)  254-2537. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

When  the  Agency  published  the 
interim  rule,  the  Agency  had 
determined  that  the  rule  was  not  a  major 
rule  imder  Executive  Order  12291. 
Since  that  time.  President  Clinton  has 
signed  Executive  Order  12860  which 
revokes  Executive  Order  12291  and 
requires,  among  other  things,  that 
agencies  determine  whether  a  regulatory 
action  is  significant.  A  significant 
regulatory  action  is  one  that  is  likely  to 
(1)  have  an  aimual  efiect  on  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfiere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements. 


grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  or  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  executive  order. 

A  preliminary  analysis  was  published 
for  comment  in  the  preamble  of  the 
interim  rule  (58  FR  43478,  August  16, 
1993).  Most  comments  addressed  the 
cost  of  the  rule. 

The  analysis  assumes  all  commuted 
product  must  be  labeled  by  October  15, 
1993.  This  final  rule  incorporates  two 
major  changes  from  the  interim  rule  that 
should  greatly  reduce  the  costs  of 
complying  with  safe  handling 
requirements.  The  first  modification 
allows  for  point-of-purchase  "leafiets" 
for  most  products  during  the  first  6 
months  after  the  effective  date  of 
October  15, 1993.  Until  April  15. 1994, 
only  raw  or  partially-cooked  commuted 
products  such  as  groimd  beef,  ground 
poultry  or  patties  will  be  required  to 
have  the  safe  handling  instructions 
affixed  to  each  individual  consumer 
package.  A  second  major  change 
provides  for  a  single  set  of  instructions 
for  both  meat  and  poultry  at  both  retail 
and  institution  markets.  The  interim 
rule  specified  four  different  sets  of 
instructions. 

An  analysis  of  comments  on  the 
projected  costs  and  benefits  taking  into 
consideration  the  above  modifications 
and  the  new  Executive  Order  follows. 

Risk/Benefits  Analysis 

In  criticizing  the  benefit  analysis, 
several  commenters  pointed  to  the 
statement  that  "The  Department  is  not 
aware  of  any  quantitative  estimate  of 
effectiveness."  Taking  this  statement  out 
of  context  misses  the  point.  The  net 
benefit  analysis  was  constructed  to 
show  that  while  the  exact  level  of 
effectiveness  is  imknown,  safe  handling 
labels  do  not  need  to  prevent  a  high 
level  of  foodbome  illness  to  result  in  net 
societal  benefits. 

It  is  the  nature  of  health  and  safety 
regulations  that  benefits  accrue  to 
society  in  general  while  costs  are  home 
by  specific  businesses  or  other  entities, 
lliis  situation  normally  leads  to  cases 
where  costs  can  be  quantified  easier 
than  benefits. 

Retail  Costs 

There  are  three  central  cost  issues  that 
will  determine  the  impact  on  retail 
stores.  These  are  the  compatibility  of 
existing  scale/wrapping  systems,  the 
increased  cost  for  labels,  and  the  labor 
costs  for  applying  labels.  These  three 
costs  are  discussed  separately  but 
interrelated  because  the  cost  of  labels 
and  labor  depend  on  whether  or  not  the 


existing  equipment  is  compatible.  Based 
on  the  revisions  to  the  rule  and 
comments  on  the  preliminary  analysis, 
the  Department  estimates  that  retail 
stores  prepare  approximately  10  billion 
packages  annually,  and  that  an 
estimated  1  billion  or  10  percent  are  for 
comminuted  product. 

Use  of  Existing  Scale/Meat  Wrapping 
Systems 

The  Preliminary  analysis  assumed 
that  retail  stores  would  have  the  option 
of  applying  a  second  auxiliary  label  or 
of  increasing  their  label  size  to  combine 
weight  and  price  information  with  safe 
handling  instructions.  While  some  retail 
companies  indicated  their  equipment 
could  handle  a  larger  label,  others  stated 
that  they  would  not  be  able  to  increase 
the  amount  of  printing  on  the  labels  or 
the  size  of  the  label  generated  without 
retooling  or  replacing  scale/meat 
wrapping  systems.  Other  firms 
indicated  they  used  equipment^hat 
could  print  the  safe  handling      *^y 
instructions,  but  could  not  print  tne 
symbols.  A  large  retail  firm  suggested 
they  would  upgrade  their  equipment 
rather  than  apply  separate  labels.  Given 
the  6-month  delay  for  labeling  non- 
comminuted  product,  the  Department 
anticipates  that  this  will  be  the  response 
of  most  large  retail  chains  that  cannot 
use  existing  equipment  to  apply  a  single 
label.  The  Department  expects  the 
majority  of  retail  stores  to  initially  use 
point-of-purchase  information  for  non- 
comminuted  product  and  use  separate 
pressure-sensitive  labels  for 
comminuted  product  and  then  phase  in 
new  equipment  that  can  apply  safe 
handling  instructions  along  with  net 
weight  and  price  information. 

Labor  Costs 

A  large  number  of  comments  noted 
that  the  Department's  preliminary 
analysis  did  not  include  labor  costs 
associated  with  applying  press\u«- 
sensitive  labels  to  retail  packages.  These 
comments  are  correct.  If  firms  can  use 
existing  eqiiipment,  there  are  no 
additional  labor  costs.  The  comments 
suggested  that  for  firms  that  must  use 
auxiliary  labels,  there  are  ways  to 
minimize  costs.  While  come  comments 
suggested  that  applying  the  label  would 
take  from  2  to  4  seconds  per  label,  a  rate 
of  from  15  to  30  per  minute,  a  retail 
chain  with  almost  100  supermarkets 
commented  that  labels  could  be  applied 
at  a  rate  of  100  per  minute  using  retail 
hand  label  guns.  Most  estimates  of  labor 
costs  per  package  ranged  from  $.0075  to 
$.0175  per  label.  However,  none  of  these 
estimates  were  based  on  the  use  of  label 
application  guns. 
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The  Department  believes  that  most 
retail  stores  will  expend  upfront  capital 
costs  rather  than  experience  recurring 
labor  costs.  The  6-month  delay  for  most 
products  will  allow  for  modifying 
equipment  or  phasing  in  new 
equipment,  if  needed.  Small  retail  stores 
are  more  likely  to  experience  some  labor 
costs  but  the  option  of  hand-held 
labeling  guns  should  minimize  such 
costs.  Tlie  Department  anticipates  that 
stores  will  utilize  point-of-purchase 
materials  that  will  minimize  any  labor 
costs. 

Cost  Per  Label 

The  preliminary  analysis  assumed 
that  all  raw  product  already  includes 
some  form  of  commercially  prepared 
label  and  that  the  incremental  cost  of 
including  the  safe  handling  instructions 
will  increase  the  total  per  label  cost  by 
$.0025  to  $.005.  One  large  retail  chain 
commented  that  printing  the  safe 
handling  instructions  as  part  of  their 
price  labels  would  double  their  label 
costs  from  $.0025  to  $.005,  the  same 
estimate  used  in  the  preliminary 
analysis.  For  firms  that  indicated  they 
would  require  separate  labels,  the  most 
frequent  response  was  that  the  labels 
would  cost  $.01  each.  The  preliminary 
analysis  estimated  that  the  cost  of  an 
additional  label  would  range  from  $.01 
to  $.025.  In  general,  the  comments 
supported  this  estimate  with  more 
comments  suggesting  the  lower  end  of 
the  range.  There  were  comments, 
including  one  from  an  official  at  the 
Small  Business  Administration, 
suggesting  that  some  retail  firms  were 
paying  far  more  for  pressxire-sensitive 
labels.  Discussions  with  label 
manufacturers  indicate  that  the  lower 
prices  are  available  for  even  small 
quantities. 

The  cost  per  label  will  be  a  recurring 
cost.  Comments  suggest  that  the  large 
retail  chains  will  utilize  equipment, 
especially  by  April  15, 1994,  that  will 
keep  the  recurring  cost  in  the  range  of 
$.0025  to  $.005  per  label.  Larger  retail 
chains  most  likely  account  for  more 
than  80  percent  of  the  packages.  If  80 
percent  of  the  packages  (8  billion)  have 
recurring  costs  of  $.00375  (midpoint  of 
$.0025  and  $.005)  and  20  percent  (2 
billion)  have  rec\irring  costs  of  $.01  per 
package,  then  10  billion  retail  packages 
have  recxuring  costs  of  $50  miUion  per 
year. 

The  labor  costs  for  applying  2  billion 
labels  iising  label  gims  would  be  $3.2 
million  (160  staff  years  at  an  average 
salary  of  $20,000  per  year).  Thus,  total 
recuning  retail  costs  are  estimated  at 
$53.2  million. 


Number  of  Packages 

The  preliminary  analysis  was  based 
on  an  estimate  that  consumers  purchase 
approximately  15  billion  retail  packages 
of  fresh  meat  and  poultry  products 
aimually.  Comments  raised  the  question 
of  whether  the  15  biUion  is  an  estimate 
of  total  packages  or  packages  that  are 
packed,  wrapped,  and  labeled  at  retail 
stores.  The  15  billion  figure  is  an 
estimate  of  total  retail  packages  of  raw 
product  purchased  at  retail.  Hie 
Department  is  aware  the  most  poultry  is 
packed  and  labeled  at  processing  plants. 
Conunents  provided  an  estimate  that 
there  are  approximately  4.5  billion 
packages  of  raw  poultry  sold  annually  at 
retail.  Given  that  some  raw  meat  is  also 
packed  at  processing  plants,  it  is 
reasonable  to  assume  that  the  15  billion 
estimate  can  be  separated  into  10  billion 
packages  labeled  at  retail  and  5  billion 
packages  labeled  at  processing  plants. 

As  discussed  earlier,  the  Department 
estimates  that  10  percent,  or  1  billion, 
of  the  packages  labeled  at  retail  stores 
are  comminuted  product  Using  the 
same  10  percent  estimate,  an  estimated 
500  million  packages  labeled  at 
processing  plants  are  comminuted 
products.  Comminuted  products  labeled 
at  processing  plants  include  boxes  of 
frozen  beef  patties,  fresh  and  frozen 
chubs  of  groimd  beef  or  ground  poultry, 
and  more  recently,  tray-packed,  fresh- 
ground  poultry. 

Retail  Costs  Versus  Manufacturer  Costs 

Several  manufact\irers  commented 
that  the  Department  based  its  cost 
estimate  almost  totally  on  the  cost 
associated  with  compliance  at  the  retail 
level,  and  that  little  consideration  was 
given  to  economic  impact  on  the 
manu&cturer.  The  Department 
recognizes  that  the  analysis  appeared  to 
focus  on  retail  costs.  Actually,  the  intent 
was  to  focus  on  reoirring  costs, 
recognizing  that  processors  would  most 
likely  make  permanent  modifications  to 
labels.  Processors  would,  therefore,  face 
larger  upfront,  one-time  costs,  but 
would  not  experience  recurring  costs. 
Both  modifications,  a  single  set  of 
instructions  and  the  6-month  delay  for 
non-comminuted  product  should 
significantly  reduce  costs  to  processors. 

The  Department  estimates  that  there 
are  somewhere  between  50,000  and 
100,000  labels  approved  for  use  by 
processors  that  are  affected.  The 
difficulty  in  estimating  the  number  of 
labels  and  products  arises  because  of  the 
rapid  growth  of  frozen  snacks  and 
entrees  that  have  detailed  heating  and 
preparation  instructions  but  frequently 
no  clear  diffierentiation  between  what  is 
fully  cooked  and  what  is  partially 


cooked.  This  rule  will  help  consumers 
separate  fully  cooked  from  partially- 
cooked  product,  a  distinction  the 
Department  believes  should  have  been 
clarified  long  ago. 

The  cost  of  revising  a  label  varies 
wridely  depending  on  the  type  of  label, 
the  nimiber  of  colors  affected  and  the 
printing  process  used.  Adding  safe 
nandling  instructions  is  the  lowest  cost 
type  of  modification  because  it  involves 
single  color  printing.  The  Department 
also  is  aware  that  many  of  the  labels 
affected,  such  as  frozen  entrees,  are 
modified  fiequently  in  the  normal 
course  of  doing  business.  Thus,  in  many 
cases,  the  6-month  delay  will  allow  for 
the  addition  of  safe-handling 
instructions  as  part  of  an  already 
planned  revision.  Given  the  above 
considerations,  the  Department 
considers  an  average  cost  of  $1,000  per 
label  to  be  a  reasonable  estimate  for  the 
average  label  modification  cost  Thus, 
processors  would  experience  one-time, 
upfront  costs  from  $50  to  $100  million. 

The  Department  expects  processors  to 
use  pressure-sensitive  labels  only  for  a 
briei  period  until  permanent  changes 
are  made.  Many  processor  conunents 

{)ointed  out  that  pressure-sensitive 
abels  do  not  work  equally  well  on  all 
products.  Providing  an  additional  6 
months  for  permanent  changes  should 
eliminate  the  problem. 

Summary  of  Analysis  of  Comments  on 
Cost 

After  reviewing  the  comments  on  the 
preliminary  analysis,  the  Department 
has  concluded  that  most  costs  will  be 
one-time,  upfront  costs  while  benefits 
will  recur  annually.  Processing  plants 
will  make  permanent  modifications  to 
existing  labels  rather  than  continue  to 
apply  pressure-sensitive  labels. 
Processing  plants  will  most  likely  have 
to  apply  some  pressure-sensitive  labels 
to  coomxinutea  products  until 
permanent  changes  can  be  made.  Large 
retail  chains  can  be  expected  to  modify 
equipment  to  handle  a  larger  single 
label  when  their  existing  equipment  is 
not  compatible.  Small  retail  firms 
should  be  able  to  prociue  labels  for  $.01 
each  and  apply  them  efficiently  using 
retail  label  guns. 

Since  the  public  health  benefits  are 
recurring,  it  is  necessary  to  compare 
annual  benefits  with  annual  recurring 
costs  plus  annualized  nonrecurring 
costs.  To  make  such  comparisons,  the 
Department  used  a  20-year  time  period, 
the  time  period  used  to  compare  costs 
and  benefits  of  nutrition  labeling.  The 
Department  has  estimated  recurring 
costs  to  retailers  of  $53.2  miUion  per 
year  ($50  million  for  labels  and  $3.2 
million  for  labor).  The  annualized  costs 
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of  processoi  label  modifications  would 
range  from  $6  to  $12  million  per  year 
using  a  IQ  paicent  cost  of  ca^titaL  Two 
retail  cxunments  provided  per  store 
estimates  to  upgrade  existing  store 
equipment  or  replace  equipment.  These 
estimates  were  approximately  $6,000 
and  $9,000  par  scale.  Thus,  it  would 
take  an  estimated  $144  to  $216  million 
to  provide  compatible  scales  in  each  of 
the  24.000  supermarkets  with  annual 
sales  over  S2.5  millioD.  The  annualized 
costs  ol  retail  equipment  would  range 
from  $17.3  to  $26.9  million.  In 
summary,  the  estimated  anntutl  costs 
would  be: 


Type  of  cost 

Millons 

Recumna  LaMs  

$50.0 

Rectimrtg  Labor 

Processor  Labe4  ModMcaiion  

3.2 

6.0-12.0 
173-28^ 

Totti  .    — .    

765-92.1 

As  presented  in  the  preliminary 
analysis,  estimated  annual  benefits  will 
range  from  $77.6  to  $86.6  million  if  the 
safe  handling  instructions  prevent  only 
2  percent  of  associated  foodborne 
illness.  At  3  percent  effectiveness,  the 
annual  benefits  range  from  $116.4- 
$129.9  millimi. 

ExecntiTe  Order  12778 

This  interim  rule  has  been  reviewed 
xmder  Executive  Order  12778.  Qvil 
Justice  Reform.  States  and  local 
jurisdictions  are  preempted  under  the 
Federal  Meat  Inspection  Act  (FMIA)  and 
the  Poultry  Products  Inspection  Act 
(PPIA)  from  imposing  any  marking, 
labeling,  packing,  or  ingredient 
requirement  on  federally  inspected  meat 
and  p>oultiy  products  that  are  in 
addition  to,  or  different  than,  those 
imposed  under  the  FMIA  or  PPIA. 
States  and  local  jurisdictions  may. 
however,  exercise  concurrent 
junsdiction  over  meat  and  poultry 
products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meet  and 
poultry  products  that  are  misbranded  or 
aduherated  under  the  FMIA  or  PPIA.  or. 
in  the  case  of  imported  articles,  which 
are  not  at  such  an  establishment,  after 
their  entry  into  the  United  States.  Under 
the  FMIA  and  PPIA.  States  that 
maintain  meat  and  poultry  inspection 
programs  must  impose  requirements 
that  are  at  least  equal  to  those  reqiiired 
under  the  FMIA  and  PPIA.  The  States 
may,  however,  impose  more  stringent 
requirementa  on  suck  State  in^>ected 
products  and  est^lishments. 

No  retroactive  effaci  will  be  given  to 
this  rule.  The  administrative  procedures 
specified  in  9  CFR  306.5  and  381.35 


must  be  exhausted  prior  to  any  judicial 
diallenge  of  the  application  of  the 
provisions  of  this  rule,  if  the  challenge 
involves  any  decision  of  an  inspector 
relating  to  inspection  services  provided 
under  the  FMIA  or  PPIA.  The 
administrative  procedures  specified  in  9 
CFR  335  and  381.  Subpart  W,  must  be 
exhausted  prior  to  any  judicial 
challenge  of  the  applicaticm  of  the 

firovisions  of  this  rule  with  respect  to 
abeling  decisions. 

Effect  OD  Small  Entitiea 

The  Administrator  has  determined 
that  this  rule  wrill  not  have  a  significant 
economic  impact  on  a  substantial 
nrimh^  of  small  entitiea,  ae  defined  by 
the  Regulatcvy  Flexibihty  Act  (5  U.S.C 
601).  "Hie  rule  afiacts  a  substantial 
number  of  small  entities,  but  the 
econoniic  impact  on  such  small  entities 
will  not  be  significant 

The  rule  amcts  both  retail  stores  and 
inspected  establishments.  In  1991. 
USDA  estimated  there  were  253,000 
foodstores  in  the  United  States.  These 
stores  are  categorised  as  follows: 

Supennarkets  (Sales  >$2.5  mi^ 

lion  each) 23.813 

Superettst  (Sdes  <S2.S  mtlUfln 

SKh)  94.647 

Convenience  Stores 51.700 

Specialty  Stores a2U>9S 

Total 253.055 

Most  of  the  small  businesses  affiacted 
will  be  superettes  and  specialty  stores, 
such  as  meat  markets,  butcher  shops, 
and  lockw  plants.  The  specialty  store 
category  includes  a  large  numbw  of 
small  businesses  that  do  not  sell  meat 
and  poultry  products,  e.g..  confectionery 
stores.  Most  convenience  stores  do  not 
sell  raw  meat  and  poultry  products. 

The  E)epertment  nas  reviewed  all 
comments  pertaining  to  small  business 
and  particularly  those  received  bora  the 
Office  of  Chief  Counsel  for  Advocacy, 
U.S.  Small  Business  Administraticm. 
The  Department  recognizes  that  small 
retail  firms  will  experi^ice  the  greatest 
relative  ongoing  costs  because  they  may 
not  be  ^le  to  anbrd  new  or  modified 
equipment  that  can  minimize  costs. 
With  regard  to  comments  that  pressure- 
sensitive  labels  can  cost  $.05  or  more, 
the  other  comments  are  conclusive  that 
such  labels  are  available  at  iai  lower 
costs.  Other  commenta  suggest  that 
labor  costs  can  be  minimized  by  using 
label  application  guns. 

The  public  heeUh  risks  do  not  allow 
for  alternative  small  business 
consideratioaa.  At  least  one  of  the 
recant  incidents  described  in  the 
interim  rule  involved  ground  beef  sold 
through  a  small  market  in  a  small 
community. 


Backgreund 

Introduction 

The  Federal  Meat  Inspection  Act 
(FMIA)  (21  U.S.C  601  et  seq.)  and  the 
Poultry  Products  Inspection  Act  (PPIA.) 
(21  U.S.C.  451  et  seq.)  direct  the 
Secretary  of  Agriculture  to  maintain 
meat  and  poul&y  inspection  programs 
designed  to  assure  consumers  that  meat 
and  poultry  products  distributed  to 
them  (inchimng  imports)  are 
wholesome,  not  admterated.  and 
property  marked.  labeled,  and  packaged. 

Section  2  of  the  FMIA  (21  U.S.C.  602) 
and  section  2  of  the  PPIA  (21  U.S.C. 
451)  state  that  unwholesome, 
adulterated,  or  mi^sanded  meat  or  meat 
food  i»oducts  and  poultry  products  are 
injurious  to  the  public  wel^re.  destroy 
markets  for  whoWome,  not  adulterated. 
&ad  propwly  marked,  labeled,  and 
packaged  products,  and  result  in  sundry 
losses  to  producers  and  processors  of 
meat  and  poultry  products,  as  well  as 
injury  to  consumers.  Therefore. 
Congress  has  granted  the  Secretary 
authority  to  regulate  meet,  meat  food 
products,  and  poultry  products  to 
protect  consumers'  health  and  welfare. 
Subsection  l(n){12)  of  the  FMIA  (21 
U.S.C.  601(n)(12))  and  Subsection 
3(h)(12)  of  the  PPIA  (12  U.S.C. 
453(h](12})  state  that  the  term 
"misbranded"  applies  to  any  product  if 
it  fails  to  bear,  directly  thereon  or  on  its 
container,  as  the  Secretary  may  by 
regulations  prescribe,  the  inspection 
legend,  and  unrestricted  by  any  of  the 
foregoing,  such  information  as  the 
Secretary  may  require  in  such 
regulations  to  assure  that  it  will  not 
have  false  or  misleading  labeling  and 
that  the  public  will  be  informed  of  the 
manner  of  handling  required  to 
maintain  the  article  in  a  wholesome 
condition.  Section  7(d)  of  the  FMIA  (21 
U.S.C.  6076(d))  states:  "No  article 
subject  to  this  title  shall  be  sold  or 
offered  for  sale  by  uiy  person,  firm,  or 
corporation,  in  commerce,  undw  any 
name  or  other  maridng  or  labeling 
which  is  false  or  misleading,  or  in  any 
container  of  a  misleading  form  or  size, 
but  estabUshed  trade  names  and  other 
marking  and  labeling  and  containers 
which  are  not  false  at  misleading  and 
which  are  approved  by  the  Secretary  are 

{)ennitted."  The  PPIA  contains  similar 
anguage  in  section  8(c)  (21  U.S.C. 

457tc)). 

FSIS  carries  out  its  responsibility 
imder  these  laws  by  inspecting  meat 
and  poultry  {Hoducts  and  facilities  at 
federally  inspected  establishments.  As 
part  of  the  inspection,  FSIS  routinely 
monitors  for  the  presence  of  microbial 
contamination  in  commercially  cooked 
or  processed  ready-to-eat  meat  and 
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poultry  products  to  assure  that  they  are 
safe.  The  samples  are  tested  in  FSIS 
laboratories.  After  product  leaves  the 
federally  inspected  establishment,  FSIS 
compliance  ofBcers  monitor  the  product 
as  it  is  handled,  sold,  and  transported  in 
commerce.  State  and  local  food 
regulatory  agencies  also  regulate  and 
inspect  grocery  stores  restaurants,  and 
other  establishments  that  sell  food.  The 
report  incidence  of  unsafe  products 
reaching  consumers  is  low. 

In  1972,  the  American  Public  Health 
Association,  individual  consumers,  and 
six  other  public  health  and  consumer 
interest  groups  brought  suit  in  the  U.S. 
District  Court  for  the  District  of 
Columbia  Against  the  U.S.  Department 
of  Agriculture  alleging  that  labels  placed 
on  meat  and  poultry  products  were  false 
and  misleading  because  they  foiled  to 
warn  consumers  against  the  dangers  of 
food  poisoning  caused  by  Salmonella 
and  other  bacteria  in  such  products.  The 
Court  of  Appeals  affirmed  the  District 
Court's  order  dismissing  the  action,  and 
ruled  that  the  Secretary  of  Agricultxire 
did  not  abuse  his  discretion  by  choosing 
to  undertake  a  consumer  education 
program  instead  of  requiring  labeling 
instructions  for  meat  and  poultry 
products.  Since  that  ruling,  USDA  has 
conducted  a  massive  and  increasingly 
targeted  food  safety  campaign  to  inform 
consimiers  about  safe  handling  and 
cooking  of  meat  and  poultry  products. 
FSIS  has  offered  a  toll-free  nationwide 
hotline,  staffed  by  food  safety 
specialists,  and  conducted  campaigns, 
directed  at  such  specialized  audiences 
as  food  handlers,  institutions,  health 
professionals,  and  at-risk  populations, 
as  well  as  food  handlers  in  the  home. 
Additionally,  FSIS  has  permitted  the 
voluntary  labeling  of  poultry  products 
with  safe  handling  instructions  since 
1987.  FSIS  does  not  monitor 
participation  in  voluntary  labeling; 
however,  on  trade  association  has  said 
that  75  percent  of  its  members  offer 
handling  instructions  on  their  labels. 

New  Policy  Direction 

In  recent  years,  FSIS  has  been  aware 
that  a  growing  percentage  of  the  U.S. 
population  consists  of  persons  lacking 
experience  in  food  preparation  and 
knowledge  of  safe  food  handling  and 
storage  methods.  Studies  of  foodtwme 
illness  outbreaks  have  repeatedly  shown 
improper  food  handling  to  be  the 
frequent  cause  of  foodbome  illnesses. 
Improper  cooling  of  cooked  foods  has 
been  ranked  as  the  leading  factor.  Other 
factors  dted  included  inadequate 
cooking,  cross-contanunation,  and 
inadequate  reheating. 

Studies  of  consiuner  knowledge  and 
practices  indicate  that  a  significant 


number  lack  basic  food  safety 
information  and  skills,  particularly  with 
respect  to  the  relationship  between 
temperature  and  foodbome  illness.  A 
nationwide  study  done  in  1972  (Jones 
and  Weimer)  classified  63  percent  of  a 
national  sample  as  "high  risk"  based  on 
the  use  of  one  or  more  food  handling 
practices  identified  by  the  researchers  as 
unsafe.  1 A  study  by  Woodbum  and 
VanDeRiet,  published  in  1985, 
concluded  that  cross-contamination 
between  raw  and  cooked  foods, 
inadequate  cooking,  and  imsafe  holding 
temperatures  were  freouent  food 
handling  practices  in  tne  home. 2  A  1990 
study  of  the  knowledge  of  food  safety 
and  home  food  preparation  practices  in 
2,000  randomly  selected  households 
(Williamson,  Gravani  and  Lawless) 
showed  that:  (1)  18  percent  were  not 
concerned  or  not  sure  about  leaving 
cooked  meat  out  at  room  temperature 
for  over  4  hours;  (2)  68  percent  would 
leave  a  large  quantity  of  cooked  stew  in 
the  pot  it  was  cooked  in  or  would  store 
it  in  a  deep  container;  (3)  29  percent 
would  leave  cooked  chicken  on  the 
counter  to  cool  before  refrigerating  it; 
and  (4)  23  percent  would  thaw 
hamburger  on  the  countertop  at  room 
temperatiire.3 

Information  from  the  Center  for 
Disease  Control  (CDC)  revealed  that:  (1) 
Undercooking  was  a  &ctor  in  108  of  345 
(31.3)  percent  home  outbreaks  of 
foodbome  illness  that  occurred  between 
1973  and  1982  (data  include  all  foods); 
and  (2)  cooking  foods  ahead,  i.e..  12 
hours  or  more  before  serving,  was  a 
fector  in  12.8  percent  of  the  home 
outbreaks. 

While  the  Agency  has  long  been 
committed  to  a  program  of  consumer 
education  to  help  prevent  foodbome 
illness,  as  exemplified  by  its 
distribution  of  pubUcations  for 
consumers  and  its  Meat  and  Poultry 
Hotline,  it  has  become  convinced  of  the 
need  for  more  direct  methods  of  placing 
food  safety  information  in  the  hands  of 
consxmiers.  Thus,  Agency  officials  in 
early  January  began  to  advocate  in  their 
speeches  and  writings  that  the 
mandatory  safe  handling  instmctions  on 
the  labeling  of  meat  and  poultry 
products  was  a  necessary  component  of 
a  program  to  combat  foodbome  illness. 

The  Agency's  new  policy  direction 
gained  additional  impetus  following  the 
mid-January  1993  outbreaks  of  a  severe 
food  poisoning  that  led  to  foMS  deaths 
among  approximately  500  confirmed 


1 A  copy  of  this  study  is  availAble  for  ptiblic 
r«view  in  the  FSIS  Hevlng  Qerk's  ofBca. 

*  A  copy  of  this  study  is  available  for  public 
review  in  the  FSIS  Hearing  Clerk's  office. 

>  A  copy  of  this  study  is  available  for  public 
review  in  the  FSIS  Hearing  QeriL's  office. 


cases  in  Washington,  Idaho,  California, 
and  Nevada.  The  outbreaks  were  linked 
to  the  pathogenic  bacterial  strain  E.  coli 
0157:H7.  Because  most  of  the  cases  were 
traceable  to  imdercooked  hamburgers 

served  at  a  fast-food  restaurant  chain,    

Federal  and  local  authorities  have 
intensified  their  regulatory  activities.  In 
recent  months,  the  Department  became 
aware  of  nine  separate  incidents  where 
E.  coli  0157:H7  has  been  the  cause  of 
illness  or  death  or  at  least  suspected  of 
being  the  cause.  The  incidents  led  the 
Department  to  conclude  that  it  was  time 
to  require  safe  handling  information  on 
raw  meat  and  poultry  products  and 
require  it  immediately  via  the  interim 
final  rulemaking  process.  On  August  16, 
1993,  FSIS  pubUshed  in  the  Federal 
Register  an  interim  rule  (58  FR  43478) 
that  amended  the  Federal  meat  and 
poultry  products  inspection  regulations 
to  make  safe  handling  instructions 
mandatory  on  all  raw  meat  and  poultry 
product  labeling. 

Interim  rule 

The  interim  rule  mandated  the 
inclusion  of  safe  handling  instructions 
on  the  labels  of  certain  meat  and  poidtry 
products  along  with  a  rationale 
statement  to  indicate  the  reason  why  it 
is  important  to  follow  such  handling 
instructions.  Generally,  the  rule 
required  safe  handling  instructions  for 
those  products  that  are  imcooked  or 
have  not  been  otherwise  further 
processed  to  make  them  ready-to-eat. 
The  Department  has  established 
required  cooking  temperatiu^s  for 
certain  beef,  poultry,  and  patty 
products.  These  requirements  are  set 
forth  at  9  CFR  318.17.  381.150.  and 
318.23,  respectively.  The  Department 
has  also  described  at  9  CFR  318.10(a)  a 
category  of  pork  products  that  are 
customarily  well  cooked  before  service 
to  consumers.  The  Department  has  also 
estabUshed  proceeding  requirements  for 
the  curing  or  other  treatment  of  certain 
meat  products  to  control  microbial 
activity,  Some  of  these  products  are 
identified  in  part  319  ot  the  meat 
inspection  regiilations.  The  uncooked 
products  and  products  that  have  not 
been  otherwise  fiulher  proc&ssed  so  as 
to  render  them  ready-to-eat  are 
considered  to  be  at  risk  of  microbial 
contamination  and  warrant  the 
application  of  safe  handling  labeb.  The 
interim  rule  generally  provides  that 
products  not  receiving  a  heat  treatment 
that  would  be  lethal  to  pathogens  must 
bear  the  label.  Pork  products  are  an 
exception.  While  a  class  of  clearly  raw 
products  is  identified,  some  other 
products  that  are  not  included  have  not 
received  a  lethal  heat  treatment  Such 
products  are  among  products  listed  at  9 
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CFR  318.10{b)  and  among  products 
described  at  9  CFR  319,  Definitions  and 
Standards  of  Identity  and  Composition. 
Many  of  those  products  are  well  cooked 
and  can  be  considered  ready-to-eat. 
Others  receive  no  lethal  heat  treatment 
and  may  not  be  pathogen  free.  While 
some  of  these  products  are  required  to 
bear  safis  handling  instructions  under 
this  final  rule,  FSIS  will  evaluate  its 
poUcies  and  regulations  governing  all 
these  products. 

The  interim  rule  provided  for  the  use 
of  two  different  rationale  statements 
depending  on  where  the  product  is 
labeled.  One  rationale  statement  was 
designed  for  use  on  products  fully 
labeled  at  the  federally  inspected 
estabUshments  and  a  second  rationale 
statement  was  designed  for  use  on 
products  labeled  at  retail.  The  latter 
reflects  the  fact  that  the  product  has 
been  further  processed  without 
continuous  inspection. 

The  interim  rtile  required  the 
following  foiu  safe  handling  statements 
for  use  on  the  label  of  products 
distributed  to  consumers:  (1)  Keep 
refrigerated  or  frozen.  Thaw  in 
refrigerator  or  microwave;  (2)  Keep  raw 
[meats  or  poultry)  separate  bom  other 
foods.  Wash  working  surfaces 
(including  cutting  boards),  utensils,  and 
hands  afler  touching  raw  [meat  or 
poultry];  (3)  Cook  thoroughly;  and  (4) 
Refrigerate  leftovers  witbdn  2  hours.  In 
addition,  the  graphic  illustrations 
depicting  the  essence  of  each  message 
shall  be  displayed  next  to  the  statement. 
In  addition,  the  interim  rule  required 
the  following  four  safia  handling 
statements  for  use  on  the  label  of 
products  distributed  to  institutions:  (1) 
Keep  refrigerated  or  frt3zen.  Thaw  in 
refrigerator  or  microwave;  (2)  Keep  raw 
(meats  or  poultry]  separate  irom  othw 
foods.  Wash  working  siirfaces 
(including  cutting  boards],  utensils,  and 
hands  after  touching  raw  [meat  or 
poultry];  (3)  Cook  thoroughly;  and  (4) 
Keep  foods  hot  at  140  "F  or  hi^er. 
Immediately  after  service,  refrigerate 
leftovers.  In  addition,  the  graphic 
illustrations  depicting  the  essence  of 
each  message  shall  be  displayed  next  to 
the  statem«at. 

The  interim  nile  required  that  each  of 
the  four  safe  handling  instructions 
appear  on  the  product  label.  The  rule 
allowed  safe  handling  instructions  to  be 
added  to  labels  by  the  manufactiuvr  and 
to  be  approved  imder  the  provisions  of 
generic  label  approval  since  the 
regulations  prescribe  the  exact  language 
of  the  safe  handling  instructions. 

The  interim  rvde  also  reqiiired  that 
safe  handling  instructions  accompany 
each  product  and  appear  either  on  the 
prindpel  display  panel  or  the 


information  panel  of  the  product  label. 
The  safe  handling  information  could  be 
supplemented  by  point-of-purchase 
materials,  videos,  live  demonstrations  or 
other  media.  Examples  of  point-of- 
purchase  materials  to  display  safe 
Handling  information  may  include  large 
placards  (e.g.,  wall  posters,  signs,  aisle 
hangers),  pamphlets,  brochures,  videos, 
and  notebooks. 

The  interim  nde  exempted  products 
Intended  for  further  processing  by  an 
inspected  establishment  from 
mandatory  safe  handling  labeling 
requirements.  Since  products  for  further 
processing  by  another  fisderally 
inspected  or  State  inspected 
establishment  will  not  be  available  to 
consumers  or  food  service  institutions, 
FSIS  beUeved  it  was  unnecessary  to 
require  safe  handling  instructions  on 
such  packaging. 

A  mscussion  providing  a  siunmary  of 
the  comments  received  on  the  interim 
rule  and  relevant  changes  made  in  the 
final  rule  follows:  The  comments  and 
changes  do  not  affect  the  Deportment's 
determination  that  inunediate  action  is 
necessary  to  protect  public  health.  Since 
the  changes  made  in  the  final  rule  do 
not  establish  new  requirements  for 
immediate  implementation,  but  provide 
affected  businesses  widi  additional 
flexibility  not  available  under  the 
interim  rule  they  relieve  restrictions. 
Further,  good  cause  exists  to  make  this 
rule  e^sctive  lc3s  than  30  days  after 
publication  in  order  to  increase 
information  to  consumers  and  others 
which  will  help  reduce  the  risk  of 
foodbome  illness  caused  by  unsafe 
handling  and  cooking  practices. 

Discussion  of  Comments 

The  FSIS  Hearing  Clerk  received  357 
comments  on  the  interim  rule. 
Commenters  included  constmiers, 
representatives  of  consumer  and  other 
IntOTest  groups,  State  meat  and  potiltry 
inspection  officials,  university  officials, 
representatives  and  associations  of  retail 
stores,  representatives  and  associations 
of  official  meat  and  poultry 
establishments,  an  association  of 
exporters,  representatives  of  farm 
bureaus  and  farm  cooperatives, 
consultants  to  the  food  industry,  label 
manufacturers,  a  Small  Business 
Administration  official,  a  Food  and 
Drug  Administration  (FDA)  official, 
State  health  agency  officials,  members 
of  Congress,  and  others. 

The  following  discussion  of 
comments  follows  the  general  structure 
of  the  interim  rule.  G«ieral  concerns  are 
addressed  in  the  context  of  specific 
features  of  the  rule.  Where  the  concerns 
can  not  be  logically  addressed  in  the 
context  of  specific  sections  of  the  rule. 


they  are  presented  under  a 
"Miscellaneous  Issues'*  section. 
Changes  made  in  the  final  nde  are 
described  so  that  It  is  apparent  how  they 
address  the  concerns  or  commenters. 
Where  the  Agency  addresses  the  meat 
regulations,  conforming  dianges  are  also 
made  in  the  pc^ltry  regulations.  Any 
changes  uniqud  to  either  the  meat  or 
poultey  regulation^re  identified. 

Miscellaneous  Imom 

Some  commenters  suggested  that  the 
comment  period  should  be  extended. 
FSIS  beheves  that  the  comment  period 
was  adequate  in  li^t  of  the  extensive 
comments  that  were  received. 

The  vast  m^ority  of  commenters 
supported  the  labeling  of  products  with 
safe  handling  instructions.  A  few 
consumers,  official  establishments, 
imiversity  officials,  and  retailers 
objected  to  the  labeling  either  because 
they  believed  that  the  risk  of  fbodbone 
illness  was  minimal,  that  other  means  of 
educating  consumers  were  more 
appropriate,  that  labeling  would  be 
ineffactive  for  educating  consumers, 
that  labeling  should  be  a  temporary  st^ 
to  be  replaced  by  point  of  purchase 
materials  at  a  later  date,  that  official 
establishments  or  retailers  should  not 
take  on  the  responsibility  of  educating 
consumers,  that  the  appropriate 
alternative  was  to  produce  a  pathogen 
free  product  by  requiring  irradiation  of 
products,  or  that  some  products 
currently  include  sufficient  safe 
handling  instructions. 

FSIS  does  not  agree  with  these 
comments.  The  notion  that  the  risks  are 
minimal  is  belied  by  statistics  on  meat 
and  poultry  related  foodbome  illnesses. 
The  Department  has  recendy  published 
estimates  that  indicate  that  in  1992  over 
four  million  persons  had  foodbome 
illness,  and  the  1992  cost  of  foodbome 
illnesses  attributable  to  meat  and 
poultry  products  was  $3,880  to  $4,330 
milhon.  These  costs  include  costs  of 
productivity  losses  related  to  death  or 
illness  as  well  as  medical  costs. 

Regarding  the  appropriateness  and 
effectiveness  of  a  label  message, 
participants  in  focus  study  research 
expressed  a  preference  for  safe  handling 
instructions  to  be  on  the  package  label 
and  felt  that  other  labeling,  su(±  as 
pamphlets  or  in-store  signs,  should  only 
oe  used  to  supplement  package  labels. 
Some  of  the  commenters  on  the  interim 
mle  were  responding  to  FSIS'  request 
for  comments  on  specific  alternatives  to 
placing  the  message  on  the  label.  While 
they  preferred  alternatives,  there  was 
little  informaticm  provided  in  support  of 
the  efficacy  of  these  alternatives.  Some 
commented  negatively  on  a  specific 
altematiYe  mentioned  in  the  preamble 
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to  the  interim  rule.  This  was  the 
inclusion  of  the  rationale  statement  on 
the  label  with  a  reference  to  instructions 
on  an  insert  Those  commenting  rejected 
this  alternative  because  of  concerns  over 
the  additional  handling  associated  with 
inserting  labels  in  the  package. 

FSIS  agrees  that  official 
establishments  shoxild  strive  to  produce 
a  pathogen  free  product.  Irradiation 
should  be  considered  along  with  other 
pathogen  reduction  strategies.  But  FSIS 
believes  labeling  should  be  required 
unless  pathogen  free  product  can  be 
insured.  Finally,  these  safe  handling 
instructions  are  not  intended  to  replace 
more  comprehensive  handling  ana 
cooking  statements  currently  on  certain 
product  labeling.  This  statement 
primarily  alerts  food  preparers  that 
there  is  a  risk  of  illness  if  product  is 
mishandled  or  improperly  cooked,  and 
it  addresses  four  broad  parameters  of 
food  safety. 

Officials  of  five  retail  chains  and  cme 
retail  association,  who  support  the 
intent  of  the  regulation,  suggested  that 
the  regulation  have  a  sunset  provision 
and  that  the  effectiveness  of  the 
regulation  be  studied  before  the 
requirements  are  continued.  The 
Regulatory  Flexibility  Act  already 
provides  that  Agencies  v^ll  periodically 
review  regulations.  While  this  does  not 
have  the  same  effect  as  a  simset 
provisi(»i.  it  does  insure  that  the 
continuing  appropriateness  of 
regulations  be  assessed. 

Some  commenters  asked  that  the  rule 
language  specificallv  address  whether 
export  product  would  be  required  to 
bear  the  safe  handling  label.  FSIS  does 
not  feel  that  this  neeoui  to  be  put  in  the 
regulatory  language  of  the  final  rule. 
The  conchUons  imder  which  deviations 
from  labeling  requirements  are 
permitted  are  already  set  out  in  9  CFR 
317.7  and  9  CFR  381.128.  These 
sections  establish  that  such  deviations 
as  excluding  the  safe  hanrfUng 
instruction  can  be  permitted  with  the 
agreement  of  the  foreign  consignee,  and 
providing  it  is  not  contrary  to  the  law 
of  the  importing  country. 

A  number  of  commenters  stated  that 
FSIS  improperly  invoked  the  "good 
cause"  exception  to  the  Administrative 
Procedures  Act  (APA).  The  commenters 
claim  that  the  justification  for  an 
interim  rule  is  limited  to  ground  beef 
and  ground  poultry,  in  that  the  interim 
rule  dted  nine  incidents  of  food 
poisoning  in  the  preceding  two  months 
which  identified  E.  coli  0157:H7  as  the 
suspected  cause  of  illness  or  death.  The 
APA  requires  that  agencies  publish  in 
the  Federal  Register  a  general  notice  of 
proposed  rule  making  and  provide  the 
opportunity  for  public  comment  except 


in  cases  "when  the  agency  for  good 
cause  finds  (and  incorporates  tbe 
finding  and  a  brief  statement  of  reasons 
therefore  in  the  rules  issued)  that  notice 
and  public  procedure  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest."  5  U.S.C  §  553(b). 

E.  coli  0157:H7  is  not  the  only 
pathogen  targeted  in  this  rule  making 
proceeding.  The  interim  rule  also  dted 
statistics  relating  to  illness,  death,  and 
medical  and  productivity  cost  due  to 
other  bacteria,  including  Salmonella, 
Campylobacter  jejuni  or  coli.  Listeria 
monocytogenes,  and  parasites,  including 
Toxoplasma  gondii,  Trichinella  spiralis. 
Taenia  sapnata,  and  Taenia  solium. 

The  safe  handling  instructions  were 
designed  to  cover  the  four  broad 
parameters  of  food  safety  and  to  prevent 
outbreaks  of  foodbome  illness  resulting 
from  all  soim»s,  not  jxist  E.  coli  0157:H7 
in  ground  beef.  Meat  and  poultry 
products  are  known  carriera  of  the 
pathogenic  bacteria  and  parasites 
identified  in  the  interim  rule  and 
compliance  with  the  safia  handling 
instructions  will  prevent  foodbome 
illnesses  and  deaths.  To  require  safe 
handling  instructions  exdiisively  on 
ground  beef  and  poultry  might  lead 
consiunera  to  mistakenly  believe  that 
other  meat  and  poultry  products  are 
safe,  and  ignores  the  growing  threat  to 
the  pubhc  health  resulting  from  bacteria 
on  all  meat  and  poultry  products. 

As  detailed  in  the  hiterim  rule,  FSIS 
has  become  aware  that,  in  recmt  years, 
a  growing  percentage  of  the  U.S. 
population  lack  experience  in  food 
preparation  and  knowledge  of  safe  food 
nandling  and  storage  methods. 
Furthermore,  the  pubhc  healdi  threat 
caiised  by  the  prresence  of  dangerous 
bacteria  in  meat  and  poultry  has 
worsened  in  recent  yeara.  llie  Centers 
for  Disease  Control  and  Prevention  has 
placed  bacterial  contamination  in  meat 
at  the  top  of  the  hst  of  public  health 
threats  in  the  food  supply.  Based  on  this 
information,  agency  offidals  began  to 
advocate  mandatinfi  safia  hunrfling 
instructions  on  thelabeling  of  meat  and 
poultry  products. 

The  commitment  to  require  safis 
handling  instructions  wras  strengthened 
in  Janiuuy,  1993,  following  the  urgest 
recorded  outbreak  of  F.  coU  0157:H7 
food  poisoning  in  the  Western  United 
States.  This  outbreak,  whidi  was  linked 
to  the  consiunption  of  undercooked  beef 
patties  at  a  fast  food  restaurant,  resulted 
m  more  than  500  illnesses  and  foin 
deaths. 

To  convey  a  complete  and  effective 
message,  FSIS  reviewed  available 
information  and  consulted  with  the 
Food  and  Drug  Administration  to 
identify  the  parameters  of  food  safiaty 


and  conducted  consumer  focus  group 
research.  Even  while  the  research  effort 
was  continuing  on  an  expedited  basis, 
additional  outbreaks  of  food  poisoning 
occurred,  resulting  in  serious  illness 
and  death.  These  additional  illnesses 
and  deaths  lead  the  Department  to 
conclude  that  an  interim  rule  was 
necessary  to  protect  the  pubUc  against 
the  serious  and  continued  health  threat 
caused  by  bacteria  in  raw  meat  and 
poultry  products.  For  these  reasons, 
FSIS  believes  that  the  "good  cause" 
exception  to  the  APA  was  properly 
invoked. 

Another  commenter  referenced  the 
litigation  dted  in  the  preamble  to  the 
interim  rule,  and  commented  that  it  was 
troublesome  to  see  regulations  being 
promulgated  in  the  coiuts.  As 
referenced  in  the  backgroimd, 
mandatory  safe-handling  labeling  was 
endorsed  by  FSIS  prior  to  the  onset  of 
the  dted  htigation.  The  stipulated 
agreement  settling  the  suit  only  redted 
the  Agency's  prior  plan  to  publish 
regulations  and  set  a  date  by  which  FSIS 
would  publish  proposed  labeling 
requirements.  It  did  not  involve 
negotiation  of  a  proposal  or  judidal 
suoervision  of  its  content.  i 

Several  commenters  stated  that  FSIS 
should  refrain  from  offering  advice  on 
potential  produd  liabihty.  The    A 
obsOTvation,  in  the  preamble  to  tha 
interim  rule,  that  if  people  did  not\ 
become  ill  there  would  be  a  redueed 
potential  of  produd  liability  daims, 
does  not  speak  to  the  possible  merits  of 
any  claims  >diere  an  illness  had 
ocoirred.  FSIS  does  not  think  the 
reference  is  inappropriate. 

While  there  was  strong  support  for 
safe  handling  instruction  on  tne  labels, 
many  expre^ed  concerns  over  the 
feasioility  and  cost  of  implementing 
labeling  requirements  by  Odober  15, 
1993.  The  cost  concems  were  discussed 
in  the  cost  analysis  above.  The 
feasibihty  concems  are  discussed  below 
under  the  heading,  "Location  of 
Inlormaticm  on  Label."  There  were  few 
comments  regarding  the  scope  of  the 
labeling  requirements,  except  in  the 
context  of  its  initial  implementation. 
These  are  discussed  with  the  feasibility 
concems.  Some  suggested  that  the 
requirements  be  phased  in,  either  on  a 
risk  or  feasibility  basis.  One  offidal  of 
a  State  meat  and  poultry  inspection 
program  took  exception  to  statements  in 
the  preamble  to  the  interim  rule  that 
states  operating  an  "equal-to"  meat  or 
poultry  inspection  program  must  adopt 
equiv^ent  labeling  reqiiirements.  The 
commenter  befieved  that  "equal-to" 
reqturements  of  the  FMIA  and  PPIA  did 
not  extend  to  the  labeling  of  produd. 
Section  301(c)  of  the  FMIA  (21  U.S.C 
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661(c))  clearly  provides  that  states  must 
establish  and  effectively  enforce 
requirements  with  respect  to  wholly 
intrastate  operations  "at  least  equal"  to 
the  requirements  under  Title  I  and  Title 
rv  of  the  FMIA.  There  are  similar 
sections  in  the  PPLA..  They  cover 
labeling  requirements. 

Other  commenters  expressed  concern 
over  enforcement  of  these  requirements 
at  the  retail  level.  One  was  concerned 
that  meat  and  poultry  inspection 
programs  would  not  have  the  resources 
to  do  the  monitoring.  Another  was 
concerned  that  states  would  have  to 
monitor  it  under  the  authority  in  their 
general  food  sanitation  codes.  FSIS 
appreciates  the  concerns  of  these 
commenters.  It  is  Mivlsioned  that  the 
monitoring  of  compliance  with  these 
requirements  will  follow  the  current 
model  of  enforcement  of  misbranding  of 
products  at  the  retail  level.  Jurisdiction 
is  primarily  exercised  by  State  and  local 
food  regulatory  agencies.  Local  codes 

fienerally  require  that  foods  be  fully 
abeled  in  conformance  with 
requirements  of  agencies  having 
jxirisdiction  over  the  product.  FSIS  and 
State  meat  and  poultry  inspection 
programs  also  monitor  meat  and  poultry 
products  in  commerce.  If  products  are 
foimd  out  of  compliance  with  these 
reqiiirements,  they  generally  require 
that  the  specific  product  be  brought  into 
compliance  or  other  appropriate  action 
is  taken.  FSIS  anticipates  that  initial 
compUance  monitoring  of  this  labeling 
requirement  at  retail  will  have  an 
educational  focus.  Where 
noncompliance  is  fo\md,  FSIS 
Compliance  and  other  enforcement 
officials  will  provide  guidance  to 
retailers  on  these  labeling  requirements. 
Where  it  is  apparent  that  businesses  are 
making  a  good  hith  effort  to  comply 
with  these  requirements,  they  will  not 
be  subjected  to  enforcement  action. 

Some  commenters  felt  that  the  focus 
group  research  results  were  misused. 
They  dted  a  statement  in  the  final 
report  on  the  focus  group  research  that 
cautioned  that  the  findings  of  focus 
group  studies  should  not  he  generalized 
to  a  Larger  population  in  any  statistical 
sense.  Some  thought  that  the  results  of 
the  study  were  biased  in  that 
participants  were  only  presented  with 
six  formats  and  messages  to  consider. 
FSIS  does  not  think  that  its  use  of  the 
focus  group  research  findings  was 
inappropriate.  The  study  was  not 
intended  to  determine  what  parameters 
of  safe  handling  should  be  addressed.  Its 
purpose  was  to  determine  what  label 
presentation  would  be  most  effective. 
The  study  produced  qualitative 
conclusions  rather  that  quantitative 
statistics  on  the  efficacy  of  the  labels. 


One  commenter  asked  that  FSIS 
publish  its  plan  for  a  comprehensive 
consumer  education  program.  FSIS  will 
annoxmce  such  plans  in  an  appropriate 
tonan. 

Product  Appn^riateness  and 
InclosiTeneM 

Several  commenters  suggested  that 
products  covered  by  the  regulations 
were  too  inclusive.  Some  stated  that  the 
Department  acknowledged  in  the 
interim  rule  that  consumers  know  how 
to  handle  some  meat  and  poultry 

C ducts,  thus  they  do  not  need  safe 
dUng  instructions.  Specifically, 
these  commenters  referenced  9  CFR 
318.10(a)  which  characterizes  certain 
products  as  "customarily  well  cooked  in 
the  home  or  elsewhere  before  being 
served  to  the  consumer."  Two  official 
establishments  suggested  that  the 
labeling  only  be  reqxiired  on  minimally 
processed  raw  muscle  meats,  one 
suggesting  that  other  products  be 
labeled  on  a  volimtary  basis.  Several 
official  establishments  recommended 
that  the  labeling  requirements  only 
apply  to  ground  beef.  Three  official 
estabUshments  and  three  associations  of 
official  establishments  commented  that 
frozen  dinners  and  entrees  should  not 
require  the  safe  handling  labels  because 
the  products  are  unpalatable  if  not 
cooked  and  there  is  little  inherent  risk 
of  fbodbome  illness  associated  with 
these  products  because  consumers 
handling  is  minimized.  FSIS^oes  not 
agree  that  the  regulation  is  too  inclusive. 

With  reeard  to  the  products 
referenced  in  9  CFR  318.10(a),  the 
hanrfHng  parameters  extend  beyond 
cooldng.  While  consumers  may  know 
that  pork  needs  to  be  well  cooked,  they 
need  to  be  reminded  of  such  risks  as  the 
contamination  of  ready  to  eat-to-eat 
foods  by  contact  with  raw  meat  The 
balance  of  these  comments  sxiggest  that 
FSIS  should  have  different  requirements 
for  safe  handling  instructions  based  on 
the  relative  risk  of  foodbome  illness 
related  to  different  product  types.  There 
is  a  comprehensive  dismssion  of 
labeling  only  higher  risk  products  under 
the  heading,  "Location  oi  Information 
on  Label"  The  information  presented 
there  supports  the  conclusion  that  the 
regulation  is  not  too  inclusive. 

A  few  commenters  stated  that  the 
regulation  was  not  inclusive  enough, 
and  suggested  that  ready-to-eat  product 
should  also  bear  safe  handling 
instructions  since  they  may  become 
leftovers  or  may  be  subject  to 
mishandling.  Another  suggested  that 
meat  products  that  contain  cooked  meat 
ingredients,  such  as  pot  pies,  should 
include  the  safe-handling  label  because 
they  might  be  mishandled  or 


temperattire  abused.  One  State 
inspection  official  suggested  that  FSIS 
coiud  coordinate  with  other  regulatory 
agencies  that  have  jurisdiction  over  the 
l2)eling  of  products  that  are  not  subject 
to  the  FMIA  and  PPIA  to  insure  that 
they  bore  a  similar  instruction.  FSIS 
agrees  that  there  are  risks  associated 
with  the  handling  of  all  foods.  However, 
this  rule  is  intended  to  address  concerns 
over  pathogens  on  raw  and  partially 
cooked  meat  and  poultry  products.  On 
that  basis,  FSIS  rejected  the  idea  of 
requiring  that  ready-to-eat  product  or 
meat  or  poultry  products  that  contain 
cooked  meat  or  poultry  ingredients 
should  reqiiire  safe  handling 
instructions.  These  comments  and  our  , 
analysis  of  them  brought  into  focus  a 
problem  with  the  structxue  of  the 
interim  rule.  With  respect  to  pork 
products,  not  all  products  that  are 
uncooked  or  not  otherwise  processed  so 
as  to  be  rendered  ready-to-eat  are 
covered  by  the  labeling  requirements. 
The  interim  rule  provides  that  products 
that  are  required  oy  regulation  to  be 
treated  for  trichinae  by  beating,  curing, 
or  refrigeration  are  not  required  to  bear 
the  labeling.  Not  all  of  these  products 
are  further  processed  in  a  manner  that 
would  render  them  ready-to-eat.  In  the 
final  rule,  FSIS  is  requiring  that  those 
products  that  are  uncooked  or  not 
rurther  processed  in  a  manner  that 
would  render  them  ready-to-eat  carry 
the  safe  hanriling  instructions.  This  is 
consistent  with  the  rationale  that  forms 
the  basis  for  incliision  of  products  under 
the  final  rule.  Products  that  are  added 
to  those  that  are  covered  by  the  interim 
rule  are  not  required  to  carry  safe 
handling  instruction  labeling  until 
January  15. 1994.  FSIS  will  consider 
and  discuss  the  labeling  of  other 

P ducts  and  products  outside  our 
sdiction  with  the  Food  and  Drug 
Administration. 

One  commenter  said  that  in  defining 
what  cooked  product  would  be  exempt 
from  these  requirements,  FSIS  should 
not  establish  a  time/temperature 
combination  that  is  qualified  by  the 
term,  "before  removal  from  the  cooking 
medium."  Most  cooking  methods  do  not 
provide  an  opportunity  to  test  the 
temperature  of  the  product  in  the 
cooking  medium.  Additionally,  some 
products  only  achieve  the  time/ 
temperatxire  combination  during  a  dwell 
time  after  removal  from  the  meoium. 
FSIS  amees,  and  is  deleting  the  phraso  ' 
in  the  final  rule. 

Locatioo  of  Information  on  Label 

Official  establishments  and  their 
associations  and  retailers  and  their 
associations  detailed  problems  they 
would  have  adding  siu:h  instructions  to 
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labels  in  compliance  witb  the 
regulation.  They  also  detailed  problems 
they  would  hare  in  acquiring  labels  or 
in  some  cases  equipment  to  apply  them 
by  CX:tober  15, 1993.  Many  expressed 
concern  that  those  problems  would  be 
exacerbated  if  they  nad  to  relabel 

Sroduct  that  was  packed  prior  to  that 
ate.  While  the  rule  does  not  apply  to 
product  packed  prior  to  October  15. 
1993.  convincing  arguments  were  made 
that  some  products  would  pose 
significant  problems  to  achieving 
compliance  vrith  this  part  by  the 
effective  date.  The  arguments  are  laid 
out  below. 

Both  retailers  and  their  associations 
and  official  establishments  and  their 
associations  described  problems  with 
fitting  labels  on  small  padcages.  Most 
retail  comments  seemed  based  in  a 
misconceptian  that  they  could  not  apply 
labels  to  the  bottom  of  tray  packed 
products.  Six  retailers  suggested 
permitting  safe  hanHling  instructions  on 
the  bottom  of  the  package.  One  printer 
also  endorsed  this  idea.  Another  printer 
ob)ected  to  placing  the  instructions  on 
the  bottom  of  the  package,  arguing  that 
the  label  would  not  be  conspicuous  and 
that  tray  manufacturers  would  have  to 
bear  the  cost  of  retooling  to  produce 
such  trays.  Several  commenters  also 
objected  to  any  prohibitions  on  labeling 
the  tray  bottom,  arguing  that  constmiers 
wanted  to  be  able  to  see  v^at  they  were 
buying.  FSIS  reaffirms  that  these  labels 
can  be  placed  on  the  bottom  of  trays, 
and  concludes  that  retailers  will  be  able 
to  label  these  small  packages  under  the 
terms  of  the  interim  rule.  One 
commenter  questioned  whc^er 
pressure  sensitive  labels  would  adhere 
to  the  bottom  of  tray  padced  products. 
FSIS  bebeves  that  the  labels  will  adhere 
to  the  bottom  of  the  trays.  However,  as 
discussed  below,  in  the  final  rule  FSIS 
has  permitted  mora  flexibility  in  the 
placement  of  the  safe  h*nrfHng 
mstructions. 

Some  commenters  asked  that  FSIS 
directly  address  whether  this  rule 
would  preempt  local  labeling  laws. 
They  had  concluded  that  they  could  not 
comply  with  this  label  reouirement  and 
meet  local  restrictions  on  label  size.  The 
issue  of  preemption  is  not  pecuhar  to 
this  regulation.  As  indicated  above,  if 
the  ]oal  law  is  inconsistent  with  the 
Federal  requirement,  the  Federal 
requirement  would  preempt  the  local 
law.  However,  FSIS  does  not  expect  that 
the  issue  will  arise  here.  The  Federal 
requirement  as  set  out  in  this  final  rule 
provides  significant  flexibility  in  li^l 
shape  and  placement 

One  retail  store  chain  official  stated 
that  the  logistics  of  getting  labeling 
materials  to  a  large  number  of  stores  and 


of  training  personnel  at  those  stores 
were  difELcuh,  and  that  a  longer 
implementation  period  was  required. 
While  FSIS  agrees  that  the  task  is 
challenging,  it  beUeves  that  large  chains 
have  the  oommtmications  infrastructure 
to  accomplish  training  tasks  and  that 
added  options  for  compliance  \mder  the 
final  r\ile  will  make  acquiring  materials 
easier. 

The  interim  rule  provides  that  the 
instructions  appear  on  the  label's 
principal  display  panel  or  information 
panel.  Several  official  estabU^unents 
and  their  associations  suggested  that 
FSIS  permit  labeling  on  omer  panels 
including  the  top  of  boxes  and  the  front 
riser  panel  of  tray  packs.  They  said  this 
would  be  conraicuous  and  visible  to 
oonsimiers.  Official  establiahments  also 
posed  the  issue  of  not  being  able  to  fit 
the  a  pressure-sensitive  label  containing 
the  safe  handling  instructions  on  small 
packages  without  obscurii^  other 
mandatorv  information.  \^ile  they 
could  make  adjustments  in  label  design, 
they  would  not  have  enough  lead  timp 
to  get  labels  printed  by  October  IS. 
1993.  Some  questioned  whether  very 
small  packages  could  fit  both  required 
safe-handling  labels  and  nutrition 
education  labels. 

The  final  rule  provides  more 
flexibility  in  the  placement  of  the  safe 
handling  instructions  on  the  label.  The 
requirement  that  safe  handling 
instructions  be  on  the  principal  display 

Eanel  or  the  information  panel  of  the 
tbel  has  been  deleted  in  the  final  rule. 
FSIS  permits  safe  handling  Instructions 
to  appear  anywhere  on  the  label  where 
they  are  likely  to  be  read.  FSIS  is  not 
aware  of  labels  smaller  than  those  on  12 
ounce  chubs  that  would  lilmly  require 
safe  handling  instructians.  FSIS  believes 
that  with  the  added  fkxibili^  provided 
in  the  final  rule  and  the  flexibiiity 
provided  in  the  nutrition  labeling 
regulations  that  labels  will  be  large 
enough  to  accommodate  both  the 
mandatory  features. 

Many  omdal  establishments  and  their 
associations  commented  that  without 
redesign  and  reprinting  of  printed  film, 
or  of  labeling  to  be  appoea  to  products 
that  would  be  frozen  before  shipment, 
they  woxild  be  fisced  with  an  extremely 
difficult  challenge.  They  would  have  to 
find  pressure-sensitive  labels  that  would 
adhere  to  packages  ^trough  the  chilling 
and  freezing  process,  or  mat  would 
adhere  to  a  frozen  padiaga  Many 
reported  a  history  of  past  feihm  in  such 
efforts.  They  also  pointed  out  that  in 
those  cases  where  the  packaging  and 
labeling  step  is  the  same,  because  the 
label  is  printed  oa  the  nArk«ging  film, 
it  would  be  extremely  disruptive  to  the 
manufecturing  Une,  if  not  impossible,  to 


insert  a  step  where  pressure  sensitive 
labels  would  be  applied. 

Several  official  establishments  and 
their  assodatlons  also  described 
problems  with  getting  pressure-sensitive 
stickers  that  could  be  applied  to  wax 
coated  cartons.  They  also  described  past 
failures.  Some  suggested  that  FSIS  aUow 
official  establishments  to  supply  insert 
labels  to  retailers  or  other  point  of 
purchase  materials  as  an  interim  step  to 
requdring  labels,  as  a  %vay  of  obviating 
these  problems. 

Many  official  establishments  and  their 
associations,  retailers  and  their 
assodatlons,  as  well  as  several  offidals 
of  State  meat  and  poultry  inspection 
programs  and  others  soiij^t  some  form 
of  extension  of  the  effective  date  of  the 
rule.  These  ranged  from  simply  ensuring 
that  the  rule  oiily  applied  to  products 
packed  on  or  after  October  15, 1993,  to 
delaying  the  effective  date  to  October, 
1994.  The  most  frequent  variant  was  s 
recommendation  that  the  effective  date 
coindde  with  that  of  the  nutrition 
labeling  regulatioiL  One  noted  that  the 
short  implementation  deadline  denied 
them  the  opportunity  to  search  for  the 
least  costly  way  of  coming  into 
compliance.  Many  offidal  poultry 
establishments  and  their  assodatlons 
recommended  that  FSIS  phase  in  the 
rule.  They  suggested  only  requiring  the 
label  on  groimd  meat  or  ground  poultry 
on  Odober  IS,  1993,  if  the  product 
labels  were  void  of  cooking  instructions 
or  other  voluntary  handling 
instructions.  They  argued  that  the  need 
to  label  by  Odober  15, 1993  had  only 
been  demonstrated  for  these  ground 
products.  Under  different  comments  the 
balance  of  products  would  become 
labeled  on  various  dates,  from 
November  15. 1993  to  October.  1994. 
Some  commenters  suggested  that  FSIS 
allow  use  of  point  of  purchase  materials 
during  that  time.  Some  suggested  that  to 
avoid  confusion,  nothing  should 
become  effective  until  publication  of  a 
final  rule.  Several  commentws 
recommended  that  implementation  of 
these  requirements  not  be  delayed  for 
any  reason,  because  of  the  risks  of 
foodbome  illness  assodated  with  raw 
meat  and  poultry.  One  State  meat  and 
poultry  inspection  offidal  suggested 
that  the  requirements  take  effed  on 
Odober  15, 1993,  but  that  compliance 
enforcement  be  phased  in.  The 
commenter  suggested  that  no 
compliance  reviews  be  made  imtil 
January,  1994,  and  that  no  penalties  be 
assessed  until  April,  1994.  One 
assodation  of  offidal  establishments 
and  several  other  commenten  suggested 
that  a  rule  of  reason  shoxild  be  applied 
in  enforcing  compliance  with  this  part. 
Some  commenters  suggested  that  FSIS 
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allow  the  use  of  pressure  sensitive 
labels  bearing  the  safe-handling  message 
indefinitely.  Pressure  sensitive  labels 
may  be  used  to  modify  a  package  label 
indefinitely.  However,  FSIS  expects  that 
most  retailers  and  official 
establishments  will  incorporate  safe 
handling  instructions  onto  a  label  to 
achieve  economy. 

Recognizing  that  official 
estabUshments  and  retailers  will  have 
problems  including  the  safe  handling 
instructions  on  the  labeling  of  some 
products,  FSIS  has  modified  the  rule  to 
permit  official  establishments  and 
retailers  to  use  alternate  approaches  to 
deliver  the  safe  handling  instructions  to 
consumers  for  a  6-month  period,  except 
for  comminuted  products. 
"Comminuted"  is  a  processing  term 
which  describes  the  reduction  in  size  of 
pieces  of  meat  or  poultry,  and  included 
chopping,  flaking,  grinding,  or  mincing. 
All  official  establishments  and  retailers 
will  be  required  to  comply  with  the 
requirement  that  the  safe  handling 
instructions  appear  on  the  product  label 
by  April  15, 1994.  FSIS  anticipates  that 
some  official  establishments  that 
produce  these  products  will  be  able  to 
comply  sooner  than  that  date  as  their 
individual  circumstances  permit  The 
Agency  expects  that  they  wotild  comply 
as  soon  as  possible  since  the  alternate 
approaches  entail  use  of  additional 
materials  and  added  handling  of 

Products.  The  April  15. 1994.  date  will 
ave  provided  official  establishments 
and  retailers  manu&cturing  the  covered 
categories  of  products  a  reasonable 
amount  of  time  from  the  publication  of 
this  final  rule  to  obtain  laoeling.  This 
should  be  sufficient  especially  in  light 
of  the  generic  approval  of  such  labels. 
FSIS  beUeves  that  these  alternatives  are 
responsive  to  their  comments,  and  will 
allow  official  establishments  and 
retailers  to  achieve  compliance  by 
October  15, 1993,  and  will  insure  that 
the  safe-handling  instructions  reach 
consumers. 

The  permitted  alternate  emproaches 
are  presented  below:  (1)  Official 
establishments  may  include  in  the 
shipping  container  either  pressure- 
sensitive  labels  containing  the  safe 
hunrfling  instructions  for  retailers  to 
apply  to  packages  or  leaflets  containing 
a  facsimile  of  the  safe  handling 
instructions  in  lettering  no  smaller  than 
one-sixteenth  of  an  inch  for  retailers  to 
place  in  close  proximity  to  the  packages 
to  ensure  that  leaflets  are  likely  to  be 
seen  and  taken  home  by  consumers;  and 


(2)  retailers  may  distribute  leaflets 
concerning  the  focsimile  described 
below. 

In  some  cases,  it  Is  expected  that 
retailers  might  prefer  pressure-sensitive 
labels  or  leaflets  of  their  own  design  and 
manufacture  to  those  that  an  official 
establishment  would  provide  imder  the 
permitted  alternative.  If  a  retailer 
notifies  an  official  establishment  in 
writing  that  it  intends  to  supply  its  own 
labels  on  labeling,  the  official 
establishment  would  not  be  required  to 
supply  the  materials  as  the  shipping 
container. 

The  final  rule  does  not  permit  these 
alternate  approaches  to  be  used  for 
comminuted  meat  or  comminuted 
poultry  products.  FSIS  recognizes  that 
these  products  may  pose  the  same  or 
similar  challenges  with  respect  to 
Affixing  safe-handling  instructions. 
However,  these  comminuted  products 
pose  an  increased  risk  of  foodoome 
illness.  First,  the  starting  materials  for 
comminuted  meat  and  poiiltry  products 
are  trimmings  which  tend  to  have  a 
higher  probability  of  contamination 
because  a  high  percentage  of  trimmings 
come  from  the  sur&ce  oi  the  carcass. 
Second,  the  production  process  assures 
that  any  present  pathogens  will  be 
distributed  throughout  the  product, 
including  the  interior,  while  bacteria 
tend  to  remain  on  the  surface  of  other 
cuts  of  meat  and  poultry.  The 
consumption  of  raw  comminuted  meat 
packaged  at  a  single  meat  processing 
dstablishment,  was  the  cause  of  a  multi- 
State  outbreak  of  Salmonella  newport 
disease  (Fontaine  et  al..  1978).« 
Pathogenic  E.  coli  0157  Ji7  in 
comminuted  meat  has  been  responsible 
for  ouU)reaks  of  hemorrhagic  colitis. 
Adequate  cooking  of  the  comminuted 
meat  should  miniiauze  or  eliminate  the 
risk  of  contracting  this  disease  from  its 
consumption.  Cooked  comminuted  meat 
as  an  ingredient  in  a  variety  of  foods  can 
be  associated  with  fbodbome  illness 
(Bryan,  1980).b 

toe  Agency  concludes  that  all 
products  defined  in  the  interim  rule 
should  have  such  labeling,  as  indicated 
above,  regarding  safe  handling 
instructions  by  October  15, 1993  and 
that  meat  or  meat  products  of  swine  that 
have  been  added  under  the  final  rule 
should  have  such  labeling  by  January 
15, 1994.  Official  establishments  would 
be  able  to  obtain  the  alternate  labeling 
materials  allowed  under  the  final  rule 
by  that  date.  They  also  would  be  able  to 
come  into  full  compliance  with  the  label 


requirements  for  any  comminuted 
products  by  the  date.  FSIS  does  not  find 
the  arguments  offered  for  any  more 
liberal  phase-in  period  on  complexity  or 
on  a  ri^  basis  to  be  compelling,  for  the 
following  reasons.  E.  coli  0157:H7  is  not 
the  sole  target  of  this  initiative.  As 
indicated  into  the  item  rule,  during 
1992,  it  is  estimated  that  there  were  over 
four  million  cases  of  foodbome 
iUnesses.  During  the  period  1972-1987, 
1,879  fbodbome  disease  outbreaks 
associated  with  bacterial  agents  and 
involving  108,906  cases  were  reported 
to  CDC  (Table  1).  The  most  frequently 
identified  bacterial  agent  was 
Salmonella  followed  in  order  by 
Staphylococcus  aureus,  Clostridium 
botulinum,  Clostridium  perfringens  and 
Shigella.  Food  products  of  all  types 
were  identified  as  vehicles  (Table  2) 
including  beef,  pork,  turkey,  and 
chicken  products.  The  bacterial  agents 
most  frequently  identified  for  illnesses 
assodateid  with  meat  and  poultry 
products  were  Salmonella, 
Staphylococcus  aureus,  Clostridium 
perfringens  and  pathogenic  Escherichia 
coli  induding  E.  coli  0157  Ji7.  For  these 
organisms,  in  particular,  the  most 
frequently  reported  factors  identified  as 
contributing  to  the  outbreaks  were 
improper  holding  temperatures  and 
inadequate  cooking  (Table  3).  Outbreaks 
were  associated  with  food  prepared  in 
homes,  delicatessens,  cafeterias, 
restaurants,  schools,  picnics,  churches, 
and  camps  (Table  4).  Since  foodbome 
Illnesses  have  been  associated  with  all 
food  product  types  and  species  and  at 
all  food  preparation  levels,  instructions 
on  the  proper  storage  and  preparation 
procedures  are  essential  to  the 
education  of  food  preparation  personnel 
at  all  levels  and  to  the  prevention  of 
illness  and  death. 

Carcasses,  primal,  sub-primal,  and 
retail  cuts  of  meat  from  normal,  healthy 
animals  contain  a  variety  of 
microorganisms  including  low  levels  of 
some  pathogens.  Refrigerated  raw  meats 
will  spoil  eventually  even  if  they  are 

Erodiu»d  from  the  carcasses  of  normal, 
ealthy  animals,  fabricated  under  good 
manufacturing  conditions,  and  properly 
refrigerated.  If  meats  are  not  properly 
cooked,  held,  cooled,  and  stored,  they 
can  potentially  cause  fbodbome  illness. 
Frozm  raw  meat  and  poultry  products, 
induding  dinners  and  entrees,  are 
vulnerable  to  the  same  mishandling 
risks  associated  with  fresh  product. 


«A  copy  of  thi*  study  U  arailabla  for  public 
Nviaw  in  tfaa  FSIS  HMring  daric'*  offic*. 

•  A  copy  of  thif  ttudy  U  wrailabl*  far  public 
nvltm  in  th«  FSIS  Htving  C3«tk  ofBc*. 
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Table  1.— Number  and  Percentage  of  Foooborne  Disease  Outbreaks  and  Cases  of  Known  Etiology, 

BY  EnoLOQic  Agent,  197^-87 1 


Etiologic  agent 


Outbreaks 


No. 


Porcdnt 


Cases 


No. 


Percent 


Bacterial: 

Bacillus  cereus  

Brucella 

Campylobactar 

Clostridium  botuiinum  .... 
Clostridium  perfringerts .. 

Escherichia  cott 

Salmonella 

Shigella 

Staphylococcus  aureus  . 
Streptococcus,  group  A  . 

Streptococcus,  other 

Vibrio  cholerae 

Vibrio  cholerae,  non^O^  . 
Vibrio  parahaemolyticus 
Yersinia  enterocolitica  ... 
Other  bacterial 


Total  bacterial 


58 

4 

53 

231 

190 

10 

790 

104 

367 

12 

7 

6 

2 

23 

5 

7 


1879 


2 

1123 

<1 

43 

2 

1547 

8 

494 

7 

12234 

<1 

1187 

28 

55864 

4 

14399 

13 

17248 

<1 

1917 

<1 

248 

<1 

916 

<1 

11 

1 

535 

<1 

767 

<1 

373 

66 


108906 


1 
<1 

1 
<1 
10 

1 
45 
12 
14 

2 


87 


« Bean,  N.H.  and  P.M.  Griffin.  1990.  Foodbome  Disease  Outbreaks  in  the  United  States,  1973-1987:  Pathogens,  Vehk:les,  and  TrerKls.  Jour. 
Pood  Prot  53:804-817. 
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Table  3.— Percentage  of  Foodborne  Outbreaks  in  Which  Factors  Thought  to  Contribute  to  the 
Outbreaks  Were  Reported,  by  Etiologic  Agent.  1973-67 » 


Etiologic  agent 


Contributing  factor  2 


Number  of  out- 

brealttin 

wNch  factors 

reported  <3> 


Improper  hotd- 
tngtempera- 
tures 


Inadequate 
cooUng 


Contaminated 

equipment 


Food  from  urv 
safe  source 


Poor  personal 
hygiene 


Olt>er 


Bacterial: 

Bacillus  cereus .... 

Bruceita 

Campytobactar  .... 
Oostrtdlum 

botullnum 

Ciostridium 

perfrlngens  

Escherichia  coH  ... 

Saimonelia  

ShigeUa 

Staphylococcus 

aureus  

Streptococcus, 

group  A 

Streptococcus. 

other 

Vlt>rto  choierae  .... 
Vibrio  choierae, 

nofv-01  

Vibrfc) 

parahaemolytic- 

us 

Yersinia 

enterocolitica  ... 
Ott^er  bacteria 

Total  bacterial .. 


48 
2 

27 

69 

147 

3 

504 

68 

272 

11 

2 

3 


16 

2 

7 


1182 


94 

0 

45 

34 

97 


83 
63 

98 

100 


32 
50 
45 

91 

65 

50 

67 

3 

22 


53 

0 

45 


28 

0 

63 

30 

43 

0 


100 


75 

100 
100 


100 
100 

92 

100 
50 


100 
0 


87 


56 


47 


5 

100 

67 


6 

0 
25 
11 

12 


100 
100 


75 

100 
50 


20 


24 

0 

45 


26 

0 

63 

91 

71 


100 


100 
100 


59 


33 

100 
57 

41 

34 

100 

43 


24 

20 


33 

100 

100 


37 


>  Bean,  N.H.  and  P.M.  Griffin.  1990.  Foodborne  Disease  Outbrealts  In  the  United  States,  197^-1987:  Pathogens,  Vehicles,  and  Trends.  Jour. 
Food  Prot.  53: 804-817. 

3  For  many  outbretilts  more  than  or>e  factor  was  resportsible. 

i  Number  given  is  the  number  of  outbrealcs  for  wtush  the  presence  or  absence  of  any  factor  was  reported.  The  donominator  for  each  factor 
varies  and  is  the  number  of  outbrealcs  in  which  the  presence  or  absence  of  that  factor  was  reported. 


Table  4.--Foodborne  Disease  Outbreaks,  by  Etiologic  agent  and  Place  Where  Food  Eaten,  1983- 

19871 

Etiologic  agent 

Home 

Den- 
cates* 
sen,  caf- 
eteria. 

res- 
taurant 

School 

Picnic 

Church 

Camp 

Other 

Un- 
known 

Total 

Ba 

cterial: 
B.  cereus 

4 
2 
8 

56 
1 
1 

60 
4 
6 
2 
1 
1 
2 
1 

7 

4 
2 
9 

1 

141 

21 

5 

3 

2 

1 

-• 

1 

1 

•••••••■•■•••a 

'""*"'l6 

16 

2 

Campyk)bacter 

1 

3 

2 

1 

12 

28 

C  Dotulinufii  ..> >•.■■>•>■■■■■»■■>■>■■■>>■» 

74 

C.  oarfrirKMns 

1 

9 
1 

4 

1 

10 
4 
93 
12 
20 

24 

E.  coil 

7 

Salmonella „ 

S.  aureus „ 

16 
1 
6 

1 
1 

11 
2 

4 
1 

4 
2 
1 

8 
1 

1 

342 
44 
47 

7 

Streotococcus  other  . 

2 

1  Vit>r1o  cholera  

1 

Vit>rio  oarahemolvticus 

1 

3 

Other  bacterial 

2 

3 

Total 

•••••••••••(•• 

•••••■■•          •■ 

149 

194 

31 

17 

20 

8 

154 

27 

600 

iBean,  Nancy  H.,  et  at.  1990.  Foodt)ome  Delicatessen  Outbrealcs,  5-year  Sunwnary,  1983-1987.  Jour.  Food  ProL  53:711-728. 
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General  LaM  Format  and  Features 

Four  commenters  stated  that  the  label 
size  was  too  large.  The  comments  were 
based  on  the  assumption  that  the  label 
needed  to  be  of  the  size  and  format  of 
the  exhibit  appearing  in  the  preamble  to 
the  interim  nile.  This  was  not  the 
Agency's  intent.  Two  commenters  stated 
that  the  one-sixteenth  of  an  inch  type 
size  was  too  small  to  be  easily  read. 
FSIS  believes  that  the  one-sixteenth  of 
an  inch  type  size  minimum  provides  a 
balance  between  readability  and  the 
availability  of  space  on  packages  to 
incorporate  safe  handling  instructions. 
Most  other  size  comments  were 
restricted  to  the  problem  of  obscuring 
other  mandatory  label  features  ii 
pressure-sensitive  labels  were  applied 
during  a  period  prior  to  label  redesign 
and  printing. 

Employees  of  the  Food  Labeling 
Division  of  FSIS  noted  that  several 
businesses  which  sought  approval  of 
labels  under  the  interim  rule  found  the 
reference  to  a  "neutral"  background  to 
be  confusing.  Similarly,  businesses  were 
limited  by  the  reqiurements  for  setting 
off  the  same  handling  instructions  in  a 
box  marketed  by  a  hairline. 
Additionally,  one  commenter  asked  that 
FSIS  specifically  provide  that  the 
configuration  of  the  safe  handling 
statement  could  be  variable,  e.g., 
triangular,  trapezoidal,  etc.,  to  facilitate 
incorporating  the  statement  onto  labels. 
In  the  final  rule.  FSIS  has  deleted  there 
reference  to  "neutral,"  and  simply 
requires  one  color  type  against  a  solid, 
contrasting-color  background.  FSIS  has 
also  removed  the  "box"  requirement, 
and  allov^  the  use  of  any  border  to  set 
off  the  safe  handling  instructions 
including  a  change  of  color  of  the 
backgroimd. 

Rationale  Statement 

Many  official  establishments  and  their 
associations,  and  numerous  retail  chains 
and  their  associations  expressed  the 
opinion  that  the  rationale  statement  was 
cast  negatively.  They  also  said  it 
unfairly  singled  out  animal  products  as 
potential  sources  of  pathogens.  In  so 
doing,  it  was  implying  that  other  foods 
were  safer  than  meat  and  poultry.  The 
commenters  suggested  substituting 
"Food  Products."  or  "Agricultxiral 
Products"  for  "Animal  Products"  in  the 
statement.  This  comment  and 
recommendation  was  also  made  by  a 
imiversity  official.  A  restaurant  chain 
and  an  association  of  restaurant  chains 
commented  that  the  rationale  statement 
gave  the  impression  that  improper 
handling  is  the  sole  cause  of  foodbome 
illness.  They  discussed  the  need  for 
ovprlapping  systems  of  control  that 


would  ensure  that  Aey  receive  and 
prepare  a  wholesome  product.  One 
commenter  suggested  dropping  the 
statement  since  it  contained  no 
actionable  information  for  the 
consumer.  Others  expressed  strong 
objections  to  constructing  this  as  a 
warning  label  rather  that  as  an 
information  label.  Conversely,  some 
consumer  interest  groups  stated  that  the 
"inspected  and  passed"  and  "injected 
for  your  safety"  phrases  were 
misleading  and  consumers  would  not 
read  beyond  those  phrases.  Five 
consumer  interest  groups  suggested 
incliiding  the  worda  "danger." 
"warning."  or  "caution"  in  the 
statement.  One  coniunenter  thought  that 
the  rationale  statement  should  also 
mention  the  possibility  of  death,  and 
that  it  should  also  include  descriptions 
of  the  symptoms  of  foodbome  illnesses. 

Other  commenters  suggested  minor 
wording  changes.  Two  suggested 
changing  "raw"  to  "xmcooked."  No 
explanation  was  given.  Another  wanted 
"bacteria"  changed  to  "organisms."  The 
commenter  seemingly  thought  that  this 
change  would  permit  official 
establishments  to  eUminate  some 
sanitation  procedures.  The  logic  of  this 
was  imclear. 

Official  establishments,  retailers,  and 
their  respective  associations  raised  an 
objection  to  having  separate  rationale 
statements  for  meat  and  for  poultry.  The 
stated  that  it  would  be  more  efficient  to 
have  one  statement  that  would  cover 
both  meat  and  poultry.  They  pointed 
out  that  the  current  requirement 
necessitated  two  inventories  of  labels 
and  introduced  the  possibility  of  error 
in  applying  the  labels.  Such  errors 
would  undermine  consumer  confidence 
in  the  label.  Many  other  commenters 
agreed  with  this  comment  and 
recommendation,  including  State  meat 
and  poultry  inspection  officials,  a  small 
business  advocacy  group,  and  the  Small 
Business  Administration. 

An  additional  issue  raised  by  official 
establishments  and  their  associations 
was  an  objection  to  having  separate 
labels  for  products  packaged  by  official 
establishments  and  products  packaged 
by  retailers  solely  because  of  a 
diffierence  in  one  sentence  of  the 
rationale  statement.  They  argued  that 
the  retail  statement  which  states  that 
product  was  produced  from  inspected 
and  passed  me^  would  be  equally  true 
for  products  packaged  at  an  official 
establishment.  Since  official 
establishments  may  end  up  supplying 
labels  to  a  retailer  in  some  cases,  they 
argued  that  it  would  be  better  to  have 
only  one  label. 

FSIS  is  convinced  that  significant 
economies  and  reduced  labeling  errors 


could  be  achieved  by  allowing  one 
rationale  statement  to  satisfy  retail  and 
official  estabUshm^it  labelijig  of  both 
meat  and  poultry  products.  Qianges 
have  been  incorporated  into  the  &ial 
rule  to  allow  for  one  rationale  statemmt. 
FSIS  also  determined  that  it  would  be 
appropriate  to  substitute  "food 
products"  for  "animal  products."  Other 
minor  word  changes  were  not  adopted 
because  cogent  arguments  were  not 
presented  to  support  them.  FSIS  has 
also  concluded  tnat  the  rationale 
statement  strikes  a  good  balance  that 
will  neither  scare  consumers  away  from 
meat  and  poultry  products  nor  cause 
them  to  ignore  risks  of  foodbome 
illness. 

One  State  meat  and  poultry 
inspection  official  commented  that  none 
of  the  rationale  statements  were 
appropriate  for  poultry  slaughtered 
imder  exemptions  specified  in  9  CFR 
381.10.  The  rationale  statement  refers  to 
inspected  products.  Products  produced 
under  these  exemptions  from  inspection 
requirements  should  not  carry  a 
rerarence  to  incpected  product.  FSIS 
agrees  with  this  comment,  and  in  the 
final  mle  provides  an  appropriate 
rationale  statement  for  these  poultry 
products. 

One  coDunenter  stated  that  a  different 
rationale  statement  should  be  permitted 
for  irradiated  product.  They  felt  a 
reference  should  be  made  to  the 
reducticms  in  bacterial  counts  that 
irradiation  produces.  FSIS  does  not 
agree.  Consumers  might  conclude  that 
the  handling  statements  did  not  apply. 

Consumer  Handling  Statement 

The  majority  of  commenters  on  the 
handling  statements  addressed  only  the 
cooking  statemei/t,  Comments  from  69 
consumers  suggested  that  a  cooking 
temperature  was  necessary  in  the 
cooking  statement  Most  of  the 
comments  contained  a  IBOT 
recommendation.  Officials  of  five 
imiversities  commented  on  the  cooking 
statement  One  endorsed  adding  a 
cooking  temperature.  The  others 
suggested  that  more  information  should 
be  provided,  but  not  a  temperature.  One 
noted,  "The  use  of  a  specific 
temperature  endpoint  is  not  feasible  for 
consumer  use.  •  •  •  Therefore,  the 
qualitative  subjective  statements  are 
appropriate."  Six  consumer  interest 
groups  and  two  retailers  also  stated  that 
more  expUdt  cooking  instructions  were 
necessary.  Many  recommended 
allowing  businesses  to  incorporate  their 
recommended  cooking  messages  into 
the  label.  FSIS  does  not  believe  it  would 
be  appropriate  to  add  either  an  endpoint 
temperature  or  more  comprehensive 
cooking  directions  because  cooking 
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temperature  and  other  visual 
indications  of  doneness  vary  by 
product.  As  stated  above,  this  ubeUng  is 
not  intended  to  replace  comprehensive 
cooking  and  handling  statements  that 
accompany  some  products. 

One  commenter  suggested  that  the 
cooking  parameter  not  be  addressed 
since  research  does  not  establish 
lethality  data  for  all  pathogens.  The 
commenters  suggested  that  this  labeling 
initiative  be  postponed  until  such 
research  is  available.  FSIS  has  not 
required  that  safe  handling  instructions 
include  a  cooking  temperature. 
Suggesting  that  consumers  cook  product 
thoroughly  is  not  dependent  on  lethality 
data  for  all  products  and  pathogens. 

One  commenter  suggested  that  the 
safe  handling  instruction  be  limited  to 
the  cooking  parameter  only.  They 
argued  that  since  undercooking  was  the 
usual  cause  cited  for  E.  Coli.  illnesses. 
this  is  the  only  one  necessary.  FSIS  did 
not  agree  with  this  comment.  As  cited 
above,  mishandling  and  improper 
storage  are  also  significant  contributors 
to  the  incidence  of  foodbome  illness. 

Additional  comments  related  to  the 
literacy  level  of  the  handling 
instructions,  the  efficacy  of  the  symbols 
required,  a  suggestion  that  one 
statement  be  modified  to  make  it 
applicable  to  both  meat  and  poultry, 
concerns  that  generic  handling 
statements  would  not  be  useful  to 
consumers,  concerns  that  insufficient 
generic  statements  might  result  in 
liability  claims,  and  concerns  over 
likely  inconsistencies  between  the 
"Keep  refrigerated  or  frozen.  Thaw  in 
refrigerator  or  microwave"  statement 
and  other  handling  statements  on  some 
packages.  Additional  commenters 
addressed  the  use  of  the  term, 
"leftovers."  suggested  modifying  the 
hand-washing  instruction,  and 
suggested  adding  the  FSIS  Hotline 
telephone  nimiber  to  the  statement. 

FSIS  does  not  beUeve  that  comments 
on  the  reading  level  of  the  statements 
provide  sufficient  data  to  justify  a 
change,  especially  since  they  offered  no 
alternative  language. 

Reaction  of  commenters  to  the  graphic 
symbols  were  mixed.  Many  commenters 
characterized  them  as  clear  and  easily 
understood.  Others  expressed  concerns 
that  they  were  not  clear.  Almost  all 
commenters  thought  the  refrigerator 
symbol  was  clear,  and  that  consumers 
would  understand  that  the  product 
should  be  refrigerated  or  frozen.  The 
final  rule  leaves  it  unchanged.  Many 
commenters  objected  to  the  bar  of  soap 
symbol.  The  accompanying  message 
covers  separation  of  raw  and  ready-to- 
eat  foods  and  cleaning  of  hands  and 
food  preparation  surfaces  and  utensils. 


Some  suggested  presenting  these  in  two 
separate  messages  with  separate 
graphics,  or  together  with  two  graphics 
in  a  "split  screen."  Critics  of  the  bar  of 
soap  pointed  out  that  consumers  might 
think  they  should  wash  the  product 
with  soap.  They  also  pointed  out  that 
bar  soap  is  not  approved  for  cleaning 
food  contact  surfaces.  FSIS  has  decided 
that  the  message  should  still  cover  both 
separation  and  cleaning,  but  that  the 
graphic  symbol  should  be  changed.  The 
required  symbol  will  be  soapy  hands 
imder  a  &ucet.  This  could  be 
interpreted  both  as  washing  hands,  a 
part  of  the  message,  and  as  washing 
utensils,  another  part  of  the  message. 

Some  commenters  objected  to  the 
skillet  symbol,  suggesting  that  it  might 
imply  that  frying  was  the  recommended 
cooking  method.  One  suggested  a  range 
instead.  Based  on  a  relatively  high 
acceptance  of  the  skillet  symbol  among 
commenters.  FSIS  will  leave  it 
unchanged. 

Many  commenters  thought  the  clock 
symbol  was  confusing,  especially  in  the 
context  of  the  institutional  message. 
Many  pointed  out  that  temperatxire  was 
the  primary  concern  imder  both  the 
consimier  and  institutional  messages.  A 
thermometer  was  often  recommended 
by  commenters.  FSIS  will  make  this 
change  in  the  final  rule. 

The  commenters  that  support 
modifying  one  of  the  statements  to  make 
it  applicable  to  both  meat  and  poultry 
argue  convincingly  that  significant 
economies  and  reduced  error  in  labeling 
will  result  from  the  change.  The  final 
rule  makes  that  modification. 

FSIS  does  not  agree  that  generic 
statements  are  insufficient  or  could  lead 
to  liabiUty  claims.  The  underlying  food 
safety  principles  addressed  in  the  saie 
handling  statements  apply  to  all  meat 
and  poultry  products  that  require 
cooking.  Additionally,  the  statements 
are  nqt  intended  to  replace  more 
comprehensive  handling  and  cooking 
instructions  contained  on  some  labels. 

Several  official  establishments, 
restaurant  chains  and  their  respective 
associations  commented  that  the  "Keep 
refrigerated  or  frozen.  Thaw  in 
refrigerator  or  microwave."  statement 
was,  in  some  cases,  contradictory  to 
other  handling  statements  on  the 
package,  and  could  result  in  creation  of 
confusion  and  errora  in  handling. 
Products  such  as  frozen  stuffed  turkeys 
were  cited  as  representative  of  the 
problem.  They  are  designed  to  go  from 
fi^ezer  to  the  cook  step  without 
thawing,  as  are  many  other  products. 
Thawing  them  would  increase  the 
likelihood  of  pathogen  grovrth.  FSIS 
finds  this  argument  compelling,  and  has 
amended  this  provision  in  the  final  rule 


to  permit  official  establishments  and 
retailers  to  omit  any  portion  of  the 
statement  that  is  in  conflict  with  the 
product's  specific  handling  instructions. 

One  commenter  stated  that  the  use  of 
the  term  "leftovers,"  as  used  in  the  last 
statement,  would  not  be  imderstood  by 
consumers  because  it  is  a  colloqmal 
term.  FSIS  does  not  agree.  The  term  is 
well  understood. 

Two  commenters  suggested  that  the 
hand-washing  instruction  be  modified 
to  add  washing  before  handling  meat  or 
poultry  products.  While  FSIS  agrees  that 
this  is  a  good  practice,  the  focus  of  these 
statements  is  avoidance  of 
contamination  of  other  ready-to-eat 
foods  by  contact  with  raw  meat  and 
poultry  product.  This  change  will  not  be 
incorporated. 

One  commenter  suggested  that  the 
FSIS  Meat  and  Poultry  Hotline 
telephone  number  be  added  to  the 
statement,  so  that  consimiers  could  call 
food  handling  experts  if  they  had  any 
questions  arising  from  the  statement. 
The  Meat  and  Poultry  Hotline  telephone 
number  may  be  included  on  other  parts 
of  the  label.  FSIS  does  not  beUeve  it  is 
necessary  to  include  this  phone  nimiber 
with  the  safe  handling  instructions. 

Institutional  Handling  Statements 

Comments  on  the  institutional 
handling  statements  were  primarily 
from  official  establishments  who  sought 
some  modification  to  this  or  the 
consumer  label  to  permit  the  use  of  one 
label.  Additional  commenters  on  these 
statements  included  restaurants  and 
their  associations  and  others  who 
expressed  concerns  about  including  a 
140  "F  hot  holding  statement  because  it 
might  be  viewed  as  a  cooking 
temperature,  and  concerns  about  the 
"Keep  Refrigerated.  Keep  Frozen" 
statement.  The  latter  concerns 
paralleled  those  discussed  under  the 
"Consimier  Handling  Statements" 
heading.  These  commenters  suggested 
that  FSIS  address  these  concerns  by 
permitting  different  handling  statements 
to  be  used  for  different  customers,  or 
diffiarent  statements  be  approved  on  a 
case  by  case  basis  by  the  Administrator. 
Other  commenters  recommended  that 
no  variations  be  allowed.  FSIS  believes 
that  the  changes  that  permit  certain 
terms  to  be  dropped  if  they  conflict  with 
other  handling  statements  adequately 
addresses  that  concern.  No  alternate 
statements  will  be  permitted. 

One  restaurant  cnain  official  asked 
that  the  phrase,  "Keep  raw  meat  and 
poultry  separate  from  other  foods," 
should  be  more  precisely  defined.  They 
thought  some  might  thiiik  that  they 
were  required  to  main  separate 
refrigerators  for  raw  meat  and  poultry. 
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FSIS  does  not  agree  that  readers  will 
draw  that  inference  from  the  phrase. 

Commenters,  including  omcial 
establishments,  FDA  officials,  university 
officials,  and  others  suggested  specific 
changes  to  the  handling  statement  and 
the  symbol  associated  with  the  hot 
holding  temperature.  These  commenters 
pointed  out  that  the  clock  symbol  was 
inappropriate  to  the  message.  Several 
suggested  a  thermometer.  The  FDA 
officials  suggested  adding  language 
relating  to  reheating  of  the  product  to 
165  "F  if  a  temperatiire  recommendation 


is  included.  FSIS  is  convinced  that 
including  a  hot  holding  temperatiue 
might  result  in  it  being  viewed  as  a 
cooking  temperature.  The  holding 
statement  will  be  changed  in  the  final 
rule  to  "Keep  hot  foods  hot  Refrigerate 
leftovers  immediately  or  discard."  The 
latter  part  of  the  phrase  responds  to 
comments  by  FDA  and  the  restaurant 
associations  that  the  message  include 
the  likelihood  of  discarding  leftovers. 
FSIS  is  adopting  the  symbol  change  in 
the  final  rule.  Since  omitting  the  hot 


holding  temperature  eliminates  the 
major  distinction  between  the 
household  consumer  statement  and  the 
institutional  statement,  FSIS  is 
incorporating  the  changes  discussed 
above  into  one  statement  to  cover  all 
products,  whether  they  are  intended  for 
consimiers  or  institutions. 

The  label  for  safe  handling 
instructions  including  all  revisions 
made  by  the  final  rule  is  shown  in 
Exhibit  1. 

BIUMQ  COOe  M10-OM-M 
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EXHIBIT  1 


Safe  Handling  Instructions 

This  product  was  prepared  from  inspected  and  passed  meat  and/ 
or  poultry.  Some  food  products  may  contain  bacteria  that  could 
cause  illness  if  the  product  is  mishandled  or  cooked  improperly 
For  your  protection,  follow  these  safe  handling  instmctions 


Keep  refrigerated  or  frozen. 
Thaw  in  refrigerator  or  microwave. 

Keep  raw  meat  and  poultry  separate  from  other  foods. 
Wash  working  surfaces  (including  cutting  boards), 
utensils,  and  hands  after  touching  raw  meat  or  poultry. 

Cook  thoroughly. 

Keep  hot  foods  hot.  Refrigerate  leftovers 
immediately  or  discard. 


60 
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FSIS  is  adopting  the  interim  rule  as  a 
final  rule  with  the  changes  as  discussed 
above.  Labels  prepared  in  accordance 
with  the  interim  rule  may  be  used  imtil 
April  15.  1994. 

List  of  Subjects 

9CFRPait317 

Food  labeling.  Meat  inspection. 
9  CFR  Part  381 

Food  labeling.  Poultry  inspection. 

Final  Rule 

For  the  reasons  discussed  in  the 
preamble,  the  interim  rule  amending  9 
CFR  parts  317  and  381  of  the  Federal 
meat  and  poultry  products  inspection 
regulations  publisned  at  58  FR  43478, 
August  16, 1993,  is  adopted  as  final 
with  the  following  changes: 

PART  317— LABEUNQ,  MARKING 
DEVICES,  AND  CONTAINERS 

1.  The  authority  citation  for  part  317 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2.17, 
2.55. 

2.  Section  317.2  is  amended  by 
revising  paragraph  (1)  to  read  as  follows: 

1317.2    Label*;  definition;  rM)ulr«J 
features. 


(1)  Safe  handling  instructions  shall  be 
provided  for  All  meat  and  meat 
products  of  cattle,  swine,  sheep,  goat, 
horse,  or  other  equine  not  heat 
processed  in  a  manner  that  conforms  to 
the  time  and  temperature  combinations 
in  the  Table  for  Time/Temperature 
Combination  For  Cooked  Beef,  Roast 
Beef,  and  Cooked  Corned  Beef  in 
S  318.17.  or  that  have  not  undergone 
other  further  processing  that  would 
render  them  ready-to-eat;  and  all 
comminuted  meat  patties  not  heat 
processed  in  a  manner  that  conforms  to 
the  time  and  temperatxire  combinations 
in  the  Table  for  Permitted  Heat- 
Processing  Temperature/Time 
Combinations  For  Fully-Cooked  Patties 
in  §  318.23;  except  as  exempted  under 
paragraph  (1](4)  of  this  section, 
provided,  however  that  swine  products 
other  than  those  described  in 
S318.10(a)(l]  need  not  be  labeled  with 
safe  handling  instructions  imtil  January 
15, 1994. 

(l)(i)  Safe  handling  instructions  shall 
accompany  every  meat  or  meat  product, 
specified  in  this  paragraph  (1),  destined 
for  household  consumers,  hotels, 
restaurants,  or  similar  institutions  and 
shall  appear  on  the  label,  except  as 
provided  in  paragraphs  (l)(l)(i)  (A)  and 
(B)  of  this  section.  Ine  information  shall 
be  in  lettering  no  smaller  than  one- 


sixteenth  of  an  inch  in  size  and  shall  be 
prominently  placed  with  such 
conspicuousness  (as  compared  with 
other  words,  statements,  designs  or 
devices  in  the  labeUng)  as  to  render  it 
likely  to  be  read  and  understood  by  the 
ordinary  individual  under  customary 
conditions  of  purchase  and  use. 

(A)  Until  April  15  1994,  in  lieu  of 
placing  the  safe  handling  instructions 
on  the  label,  official  establishments  may 
include  in  the  shipping  container  either 
pressure-sensitive  labels  containing  the 
safe  handling  instructions  for  retailers  to 
apply  to  packages  or  leaflets  containing 
a  facsimile  of  the  safe  handling 
instructions  in  lettering  no  smaller  than 
one-sixteenth  of  an  inch  for  retailers  to 
distribute  with  the  packages,  except  that 
this  is  not  permitted  for  comminuted 
meat  products.  Including  pressure- 
sensitive  labels  or  leaflets  in  shipping 
containers  is  not  necessary  if  retailers 
notify  official  establishments  in  writing 
that  they  will  provide  such  labeling. 

(B)  Until  April  15, 1994.  in  lieu  of 
placing  the  safe  handling  instructions 
on  the  label,  retailers  may  distribute 
leaflets  containing  a  facsimile  of  the  safe 
handling  instructions  in  lettering  no 
smaller  than  one-sixteenth  of  an  inch, 
except  that  this  is  not  permitted  for 
comminuted  meat  products. 

(ii)  The  safe  handling  information 
shall  be  presented  on  the  label  under 
the  heading  "Safe  Handling 
Instructions"  which  shall  be  set  in  type 
size  larger  than  the  print  size  of  the 
rationale  statement  and  handling 
statements  as  discussed  in  paragraphs 
(1)(2)  and  (1)(3)  of  this  section.  The  safe 
handling  information  shall  be  set  off  by 
a  border  and  shall  be  one  color  type 
printed  on  a  single  color  contrasting 
background  whenever  practical. 

(2)  The  labels  of  the  meat  and  meat 
products  specified  in  this  paragraph  (1) 
shall  include  the  following  rationale 
statement  as  part  of  the  safe  handling 
instructions,  "This  product  was 
prepared  from  inspected  and  passed 
meat  and/or  poultry.  Some  food 
products  may  contain  bacteria  that 
cculd  cause  illness  if  the  product  is 
mishandled  or  cooked  improperly.  For 
your  protection,  follow  these  safe 
handling  instructions."  This  statement 
shall  be  placed  immediately  after  the 
heading  and  before  the  safe  handling 
statements. 

(3)  Meat  and  meat  products,  specified 
in  this  paragraph  (1).  shall  bear  the 
labeling  statements: 

(i)  Keep  refrigerated  or  frozen.  Thaw 
in  refrigerator  or  microwave.  (Any 
portion  of  this  statement  that  is  in 
conflict  with  the  product's  specific 
handling  instructions,  may  be  omitted, 
e.g..  instructions  to  cook  without 


thawing.)  (A  graphic  illustration  of  a 
refrigerator  shall  be  displayed  next  to 
the  statement.); 

(ii)  Keep  raw  meat  and  poultry 
separate  from  other  foods.  Wash 
working  surfaces  (including  cutting 
boards),  utensils,  and  hands  after 
touching  raw  meat  or  poultry.  (A 
graphic  illustration  of  soapy  hands 
under  a  faucet  shall  be  displayed  next 
to  the  statement.); 

(iii)  Cook  thoroughly.  (A  graphic 
illustration  of  a  skillet  shall  be 
displayed  next  to  the  statement.);  and 

(iv)  Keep  hot  foods  hot.  Refrigerate 
leftovers  immediately  or  discard.  (A 
graphic  illustration  of  a  thermometer 
shall  be  displayed  next  to  the 
statement.) 

(4)  Meat  or  meat  products  intended 
for  further  processing  at  another  official 
establislunent  are  exempt  from  the 
requirements  prescribed  in  paragraphs 
(1)(1)  through  (1)(3)  of  this  section. 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

3.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  450.  21  U.S.C  451- 
470;  7  CFR  2.17,  2.55. 

4.  Section  381.125  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1381.125    Special  handling  latMl 
requirements. 

•        •        •        •        • 

(b)  Safe  handling  instructions  shall  be 
provided  for  all  poultry  products  not 
heat  processed  in  accordance  with  the 
provisions  of  §  381.150(b)  or  that  have 
not  undergone  other  further  processing 
that  would  render  them  ready-to-eat, 
except  as  exempted  under  paragraph 
(b)(4)  of  this  section. 

(l)(i)  Safe  handling  instructions  shall 
accompany  the  poultry  products, 
specified  in  this  paragraph  (b),  destined 
for  household  consumers,  hotels, 
restaurants,  or  similar  institutions  and 
shall  appear  on  the  label,  except  as 

Srovided  in  paragraphs  (b)(l)(i)  (A)  and 
3)  of  this  section.  The  information  shall 
be  in  lettering  no  smaller  than  one- 
sixteenth  of  an  inch  in  size  and  shall  be 
prominently  placed  with  such 
conspicuousness  (as  compared  with 
other  words,  statements,  designs  or 
devices  in  the  labeling)  as  to  render  it 
likely  to  be  read  and  understood  by  the 
ordinary  individual  under  customary 
conditions  of  purchase  and  use. 

(A)  Until  April  15, 1994,  in  Ueu  of 
placing  the  safe  handling  instructions 
on  the  label,  official  establishments  may 
Include  in  the  shipping  container  either 
pressure-sensitive  labels  containing  the 
safe  handling  instructions  for  retailers  to 
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apply  to  packages  or  leaflets  containing 
a  &csiinile  of  the  safe  handling 
instructions  in  lettering  no  smaller  than 
one-sbcteenth  of  an  inch  for  retailers  to 
distribute  with  the  packages,  except  that 
this  is  not  permitted  for  comminuted 
poultry  products.  Including  pressure- 
sensitive  labels  or  leaflets  in  shipping 
containers  is  not  necessary  if  retailers 
notify  official  establishments  in  writing 
that  they  will  provide  such  labeling. 

(B)  Until  April  15, 1994,  in  lieu  of 
placing  the  safe  handling  instructions 
on  the  label,  retailers  may  distribute 
leaflets  containing  a  facsimile  of  the  safe 
handUng  instructions  in  lettering  no 
smaller  than  one-sixteenth  of  an  inch, 
except  that  this  is  not  permitted  for 
comminuted  poultry  products. 

(ii)  The  safe  handling  information 
shall  be  presented  on  the  label  under 
the  heading  "Safe  Handling 
Instructions"  which  shall  be  set  in  type 
size  larger  than  the  print  size  of  the 
rationale  statement  and  handling 
statements  as  discussed  in  paragraphs 
tb)(2)  and  (b)(3)  of  this  section.  The  safe 
handling  information  shall  be  set  off  by 
a  border  and  shall  be  one  color  type 
printed  on  a  single  color  contrasting 
background  whenever  practical. 

(2)(i)  The  labels  of  the  poultry 
products,  specified  in  this  paragraph  (b) 
and  prepared  from  inspected  and  passed 


poultry,  shall  include  the  following 
rationale  statement  as  part  of  the  safe 
handling  instructions,  "This  product 
was  prepared  from  inspected  and 
passed  meat  and/or  poultry.  Some  food 
products  may  contain  bacteria  that 
could  cause  illness  if  the  product  is 
mishandled  or  cooked  improperly.  For 
your  protection,  follow  these  safe 
nandling  instructions."  This  statement 
shall  be  placed  immediately  after  the 
heading  and  before  the  safe  handling 
statements. 

(ii)  The  labels  of  the  poultry  products, 
specified  in  this  paragraph  (b)  and 
prepared  pursuant  to  §  381.10(a)  (2),  (5), 
(6),  and  (7),  shall  include  the  following 
rationale  statement  as  part  of  the  safe 
handling  instructions,"Some  food 
'products  may  contain  bacteria  that 
could  cause  illness  if  the  product  is 
mishandled  or  cooked  improperly.  For 
your  protection,  follow  the  safe 
nandling  instructions."  This  statement 
shall  be  placed  immediately  after  the 
heading  and  before  these  safe  handling 
statements. 

(3)  Poultry  products,  specified  in  this 
paragraph  (b),  shall  bear  the  labeling 
statements: 

(i)  Keep  refrigerated  or  frozen.  Thaw 
in  refrigerator  or  microwave.  (Any 
portion  of  this  statement  that  is  in 
conflict  with  the  product's  specific 


handling  instructions  may  be  omitted, 
e.g.,  instructions  to  cook  without 
thawing.)  (A  graphic  illustration  of  a 
refrigerator  shall  be  displayed  next  to 
the  statement.); 

(ii)  Keep  raw  meat  and  poultry 
separate  from  other  foods.  Wash 
working  siufaces  (including  cutting 
boards),  utensils,  and  hands  after 
touching  raw  meat  or  poultry.  (A 
graphic  illustration  of  soapy  hands 
under  a  faucet  shall  be  displayed  next 
to  the  statement); 

(iii)  Cook  thoroughly.  (A  graphic 
illustration  of  a  skillet  shall  be 
displayed  next  ttnhe  statement.);  and 

(iv)  Keep  hot  food^ot.  Refrigerate 
leftovers  inunediately  or  discard.  (A 
graphic  illiistration  of  a  thermometer 
shall  be  displayed  next  to  the 
statement.) 

(4)  Poultry  products  intended  for 
further  processing  at  another  official 
estabUsnment  are  exempt  from  the 
requirements  prescribed  in  paragraphs 
(b)(1)  through  (b)(3)  of  this  section. 

Done  at  Washington,  DC,  on:  October  6, 
1993. 

Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 

Serrices. 

(FR  Doc.  93-25006  Filed  lO-S-93;  8:45  am] 
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52442 

— 52442 

52442 

- 52442 

519 ...52442 

522 _ 52442 

525 52442 

52«| 52442 

529 52442 

53a« — -.- 52442 

5361 „ 52442 

542~ 52442 

543i.- 52442 

552. 52442 

570f- - 52442 


48CFR 

107.- 51S24 

1 71 51524 

172. 51524 

173 51524 

174 - 51524 

175 — - 51524 

176 „ 51524 

177 51524 

178 —51524 

179 51524 

180 51524 

571 51788.  52021 

604 52684 

1002 - 52027 

1017 52027 

1018 - 52027 

1 31 2 52027 

1 31 3 52027 

1314..... 52027 


23... 
37„. 
172. 
173.. 
179.. 


52050 

52735 

52574 

52574 

52574 

390 51800 

1063 51603 

1105 51800 

1121 51800 

1152 51800 

50CFR 

1 7 52027.  52031 

229 51788 

301 -......-.-. 51253 

625 - 52686 

642 51579.51789 


663 - 52031 

672 51791.52032 

675. 51253.  52033.  52451 


17 51302.  51604,  52058, 

52059, 52063, 52740 

52 51270,  51279 

641 52063.  52073.  52474 

651 52073 

UST  OF  PUBLIC  LAWS 

TNs  \»  •  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws,  tt 
may  be  used  in  conjunction 
with  -PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  indMdual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office.  WasWngton, 
DC  20402  (phone,  202-512- 
2470). 

HJL  2Q/P.L  103-94 

Hatch  Act  Reform 
Amendments  of  1993  (Oct  6, 
1993;  107  Slat.  1001;  11 
pages) 

H.R,  1513/P.L  103-95 
To  designate  the  United 
States  courthouse  located  at 
10th  and  Main  Streets  in 
Richmorvl,  Virginia,  as  the 
"Lewis  F.  Powell.  Jr.  United 


States  CourVKXise".  (Oct  8. 
1993;  107  Stal  1012;  1  page) 

HJt  2431^  J.  103-88 

To  designals  Vie  Fedenl 
buUdhg  in  JacksonvWe. 
Ftorlda.  as  the  "Chartee  E. 
Bennett  Federal  BuMdktg-. 
(Oct  6.  1993;  107  Stat  1013; 
ipitge) 


S.464/PJ.  103-87 

To  redesignate  the  Putasid 
Post  Office  located  at  111 
West  CoHege  Street  In 
Pulasid,  Tennessee,  as  the 
"Roes  Bass  Poet  Office".  (Oct 
6.  1993;  107  Stat  1014;  1 
P«8S) 
8.  779/Pl.  103-88 

To  continue  the  aulhortzaion 
of  appropriations  for  the  East 
Court  of  the  Nationcy  Mueeum 
of  Natural  History,  and  for 
other  purposes.  (Oct  6,  1993; 
107  Stat  1015;  1  page) 

SJ.  Rea.  61/P.L.  103-80' 

To  designate  the  week  of 
October  3,  1993.  through 
October  9,  1993,  as  "Iwlentd 
IBness  Awareness  Week". 
(Oct  6.  1993;  107  Stat  1016; 
2  pages) 

8.J.  Res.  121/P.L  103-100 
To  designate  October  6,  1993 
and  1994.  as  "German- 
American  Day".  (Oct  6.  1993; 
107  Stat  1018;  2  pagee) 

Last  Uat  October  6.  1993 


IV 
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CFR  CHECKUST 


This  ctwckilst,  preparad  by  th«  Ofllc*  o(  th«  Federal  Register,  It 
published  weeWy.  It  Is  arranged  In  »«  order  of  CFR  tittes.  stock 
nurnbers,  prices,  and  revision  dates. 

An  asterisk  D  precedes  each  entiy  that  has  been  issued  since  last 
week  end  whk:h  Is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  checkitst  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  i«)pears  In  the  latest  issue  of  the  1.SA  (Ust  of  CFR  Sectkxw 
Affected),  whk:h  is  revised  monthly. 

The  annual  rate  for  subscr1ptk)n  to  an  revised  volumes  is  $775.00 
domestic,  $193.75  additional  tor  foreign  mailing. 
Mai  orders  to  the  Superintendent  of  CXxsjments,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order.  GPO  Deposit 
Account  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  783-3238 
fnsm  8:00  a.m.  to  4:00  pjn.  eastern  ttnw,  or  FAX  your  charge  orders 
to  (202)  512-2233. 

TWe  StockNumtar  Price      Revtaion  Dele 

Jan.  1,  1993 

<Jan.  1,1993 
Jon.  1, 1993 

Jan.  1,  1993 
Joa  1. 1993 

Joa  1,  1993 

Jan.  1, 1993 
Jan.  1, 1993 
Jan.  1,  1993 
Jan.  1, 1993 
Jan.  1. 1993 
Jan.  1, 1993 
Jan.  1, 1993 
Jan.  1. 1993 
Jan.  1, 1993 
Jan.  1, 1993 
Jan.  1, 1993 
Jaa  1, 1993 
Jan.  1, 1993 
Jan.  1. 1993 
Jan.  1,  1993 
Jaa  1,  1993 
Jaa  1, 1993 
Jaa  1,  1993 
Jan.  1, 1993 

•  ..„ (869^19-00026-7) 20.00   Jaa  1,  1993 

1-199  ..'. (869-01W«027-S) 27i)0       Jaa  1,  1993 

200-End  (869-01W)0028-3) 2\sn       Jaa  1. 1993 

10  Pane: 

0-50 (869^19^00029^1)  ,.„..  29X)0  Jaa  1.  1993 

51-199 (869-019^00030-5) 2\SXi  Jan.  1,  1993 

200-399 (869^)19^)0031-3) MM  Jaa  1,  1993 

400499 (86W)1W)0032-1) 20.00  Jaa  1,  1993 

500-End  (869-019-O0033-0) 33.00  Jaa  1.  1993 


1,  2  (2  Reserved) (869^)19-00001-1) $15.00 

3  (1992  ConvMkJton 
and  Parts  100  and 

101) (869^19-000020) 17J)0 

4 (869-019-00003-8) 5.50 

5  Parte: 

1-699  (869^)19-00004-6) 21.00 

700-1199 (869-019-00005-4) 17.00 

1200-€nd.  6  (6 

Resented) (869^)19-00006-2) 21.00 

7  Parts: 

0-26 (869^19-00007-1) 20.00 

27-^  (869-01W)0006-9) 13.00 

46-61  „ (869-01*00009-7) 20.00 

52  (869-019-00010-1) 28.00 

53-209 (869-019-0001 1-9) 2]JO0 

210-299 (86W)19-00012-7) 30.00 

300-399 (86W)19-00013-5) \&J0O 

400-699 (869-019-00014-3) 17.00 

700-999 (869^19-00015-1) 21.00 

900-999 (86W)19-00016-0) 33D0 

1000-1059 (869-019-00017-8) 20.00 

106O-1 1 19 (869-019-00018-6) 13.00 

1120-1199 (869-019-0001»4) UJOO 

1200-1499  (869-019^)0020-8) 27.00 

1500-1899 (869-019-00021-6) 17.00 

1900-1939 (869-019-00022^ \3J0O 

1940-1949 (869-019-0002>2) 27O0 

1950-1999 ^..  (86W)19-00024-1) 32J0O 

2000-€nd (86W)19-00025-9) \2J0O 


11 

121 

1-199  .... 

200-219. 

220-299  . 

30O499. 

500-599. 

600-End 

13 


.  (869-019-00034-8) 13.00       Jaa  1,  1993 


...(86*019-00035-6) 11O0  Jaa  1,  1993 

...  (86*01*00036-4) 15.00  Jaa  1.  1993 

.„  (86*01*00037-2) 26.00  Jaa  1.  1993 

...  (86*01*00038-1) 21O0  Joa  1.  1993 

...  (869-019-0003*^  „....  19.00  Jaa  1.  1993 

...  (86*01*00040-2) 28A)  Jaa  1. 1993 

....  (86*01*00041-1) 28.00  Jan.  1,  1993 


TWe 
14 


Stock  Number 


Price      Revtoton  Dttt 


1-59 (869-019-O0O42-9) 29O0 

60-139 (86*019-00043-7) 26.00 

140-199 (86*01*00044-5) 12.00 

200-1 199 (869-019^)0045-3) 22.00 

1200-End (86*01*00046-1) \6J0O 

15  Parts: 

0-299 (86*019-00047-0) 14.00 

300-799  .„ (86*01*00048-8) 25.00 

800-End  (86*01*00049-6) 19O0 


(86*019-00050-0) 7.00 

,  (869-019-00051-8) \7J0O 

.  (86*01*00052-6) 24O0 


161 

0-149  , 

150-999.. 
1000-End 

1-199  (869-019-00054-2) 18.00 

200-239 (86*01*00055-1) 23.00 

240-€nd  (869-01*00056-9) 3000 


IS  I 

1-149  (86*01*00057-7) 16J0 

150-279 (869-019-00058-5) 1900 

280-399 (86*^19-00059-3) 15.00 

400-End  „ (869-01*-00060-7) 10.00 

1-199  ....'. (86*01*00061-5) 35.00 

200-End  (869-019-00062-3) 11.00 


20 

1-399 (86*01*00063-1) 1900 

40O499 (869-019-00064-0) 31 OO 

500-End  (869-019-00065-8) 30O0 

21  Parta: 

1-W (86*01*00066-6) 15O0 

100-169 (869-019-00067-4) 21O0 

170-199 (86*01*00068-2) 20O0 

200-299 (869-019-00069-1) 6.00 

30O499 „ (869-01*00070^ 3400 

500-599 (869-019^)0071-2) 2100 

600-799 (86*01*00072-1) 8O0 

800-1299 (86*01*00073-9) 22O0 

1300*id (869-019-00074-7) 12O0 

22  Parta: 

1-299  (86*01*00075-5) 30O0 

300-End  (869-01*00076-3) 22O0 

23 (86*019-00077-1) 21.00 

0-199  ....'. (86*01*00078-0) 38O0 

20O499 (86*01*00079-8) 36O0 

500-699 (869-01*00080-1) 1700 

700-1699 (86*-01*-00081-O) 39O0 

1700*id (86*01*00082-8) 1500 

2S (86*Ol*O008>-6) 31O0 

26  Parts: 

§§  1O-1-1.60 (869-019-00084-4) 21O0 

§§1.61-1.169 (86*01*00085-2) 37O0 

§§  1.170-1  JOO (86*019-00086-1) 23O0 

§§  1.301-1^400 (869-O19-00087-9) 21O0 

§§  1.401-1440 (869^19-00088-7) 31O0 

§§1.441-1.500 (869O19-00089-5)  23O0 

§§  1.501-lM) (86*019-00090^ 20O0 

§§  1.641-1.850 (869-019-00091-7) 24O0 

§§  1  A51-1.907 (86*01*00092-5) 27O0 

§§  1.908-1.1000 (86*01*00093-3) 26O0 

§§  1.1001-1.1400  (86*O1*O009*-1) 22O0 

§§1.1401-End  (869-01*00095-0) 31O0 

2-29 „ (869-01*00096-8) 23O0 

30-39  (86*01*00097-6) 18O0 

40-49  (86*01*00098-4) 13O0 

50-299 (86*01*00099-2) 13O0 

30O499 (86*017-001000) 23J)0 

500-599 (869-019-00101-8) 600 


Jaa  1. 1993 
Jan.  1. 1993 
Jaa  1. 1993 
Jan.  1.  1993 
Jan.  1. 1993 

Jai.  1. 1993 
Jaa  1,  1993 
Jan.  1,  1993 

Jan.  1, 1993 
Jaa  1,  1993 
Jan.  1. 1993 

Apr.  1,  1993 
June  1. 1993 
June  1. 1993 

Apr.  1, 1993 
Apr.  1, 1993 
Apr.  1,  1993 
Apr.  1,  1993 

Apr.  1, 1993 
Apr.  1, 1993 

Apr.  1. 1993 
Apr.  1,  1993 
Apr.  1. 1993 

Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1. 1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1,  1993 

Apr.  1,  1993 
Apr.  1, 1993 

Apr.  1. 1993 

Apr.  1. 1993 
Apr.  1. 1993 
Apr.  1. 1993 
Apr.  1. 1993 
Apr.  1.  1993 

Apr.  1,  1993 

Apr.  1. 1993 
Apr.  1, 1993 
Apr.  1, 1993 
Apr.  1, 1993 
Apr.  1,  1993 
Apr.  1, 1993 
Apr.  1. 1993 
Apr.  1. 1993 
Apr.  1, 1993 
Apr.  1, 1993 
Apr.  1, 1993 
Apr.  1, 1993 
Apr.  1. 1993 
Apr.  1. 1993 
Apr.  1,  1993 
Apr.  1, 1993 
Apr.  1,  1993 
4Apr.  1,  1990 
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TNto 

600-End  .. 


.  (e69-OI9-00)0^« 


8^ 


271 

}-m 

200-End  .. 

2SP«lK 

1^ 


29P«tK 

(WOO 

lOMW 

500499 

90(m099 

1900-1910  issiwi.iio 

1910.99?) 

1910  (§§  19iai000  to 

end) 

191M92S 

1926 

1927t*Kl. 


.  (869-019-00103^  ......  SfW 

(869-019-00104-2 11.00 

!  (869-019^)0105-1) TJJBO 

.  (869^)19'00106-9)  21  JO 

.  (86^19-00107-7) 21.00 

.  (86W)19-00108-5) 9.50 

.  (869-017-00107-4) 32JBO 

(869-0)9-00110-7) 17.00 


R^irialon  Oala 
Apr  1,  1993 

Apr.  1,  1993 
•Apr.  1.  1991 

Jiiy  1,  1993 
*tf  1.  1993 

July  1,  1993 
July  1,1993 
July  1,1992 
July  1,  1993 


TM* 


Stock  Numbor 


(869-017-00109-1) 29.00        July  1,  1992 


(869-01 7-001 1(M) 16A) 

(869-017-00111-2) 9J0O 

(869-017-00112-1) 140)0 

(869-017-00113-9) 30.00 


30  Pans: 

1-199  (869-017-001 14.7) 

200-699 „ (869-019^)0117-4) 

70O-End  (869-017-001 16-3) 

31  Parts: 

0-199  

20(Knd  


25  A) 
20.00 
25.00 


(869-019-00119-1) 18A) 

,  (869-019-00120-4) 29JM 


32 

1-39.  Vol.  I _ ISJO 

1-39,  Vo(.  II ]9M 

1-39.  Vol.  IN 18.00 

1-190 (869-019-00121-2) 30.00 

190-399 (869^)17-00120-1) 33D0 

400-629 (869^)19-00123^ 26.00 

630-699 (869-019-00124-7) 14.00 

700-799 _ (869-019-00125-5) 2\J0O 

800-End  (869-01W)0126-3) 22.00 

33  Paris: 

•1-m (869-019-00127-1) 20.00 

*125»199  (869-019^128-0) 25.00 

200-End  (869-019-00129-8) 24.00 

34  Parta: 

1-299  ....'. (869-017-00128-7) 

•300-399  (869-019-00131-fl) 

•400-lnd (869-019-00132-8) 


27  A) 
20.00 
37  A) 

,  (869-019-00133-6) 12J0 


16D0 
354)0 

2O00 


31.00 
30.00 

17  A) 


35  

36  Parta: 

1-199  (869^)19-00134^) 

200-tfld  (869-019-00)35-2) 

*37 (869-019-00136-1) 

38  Parta: 

•0-17 (869-019^)0137-9) 

l«ftd  (869-019-00138-7) 

39  (869-01W)0139-5) 

40  Parta: 

1-51  (869-017-0013*-*) 3]J0O 

52  (869^)17-00139-2) 33.00 

53-60  (869-01 7-00I4O-6) 36.00 

61-80  (869-017-00141-4) 16.00 

81-85  (869-017-00142-2) UJOO 

86-99  (869-017-00143-1) UM 

100-149 (869-017-00144-9) 344)0 

150-189 (869-017-00145-7) 214)0 

190-259 (869-017-00146-5) 164)0 

260-299 (869-017-00147-3) 364)0 

300-399 „  (869-017-00148-1) 154)0 

400-424 (86W)1 7-00149-0) 264)0 

425-699 (869-017-00150-3) 264)0 

700-789 (869-017-00151-1) 234)0 

790-lnd  :  (869-017-00152-0) 254)0 


July  1,1992 

•July  1,  1989 

July  1.1992 

July  1,1992 

Aiy  1,1992 
July  1.  1993 
July  1,1992 

July  1, 1993 
July  1, 1993 

>July  1, 1984 

ajuly  1,  1984 

2July  1,  1984 

July  1.  1993 

July  1,1992 

July  1,  1993 

'July  1, 1991 

July  1, 1993 

July  1.  1993 

July  1.  1993 
July  1. 1993 
July  1. 1993 

July  1.1992 
July  1.  1993 
July  1,  1993 

July  1,  1993 

July  1,1993 
July  1,1993 

July  1.  1993 

Mii  1,  1993 
July  1, 1993 

July  1, 1993 

July  1,1992 
Jiiy  1.1992 
July  1,1992 
July  1.1992 
July  1.1992 
July  1.1992 
July  1.1992 
July  1,1992 
July  1,1992 
July  1,1992 
July  1,1992 
July  1,1992 
July  1.1992 
July  1,1992 
July  1,  1992 


Prtc«      ItovWonDala 


41  Chaptara: 

1. 1-1  to  1-10 134)0 

»,  t-1 1  to  Appandx.  2  (2  Raiarved) 134)0 

8 AX 

9 -. 134)0 

10-17 9JS0 

18,  Vol  I,  Parh  1^ ...  134)0 

18,  Vol  H.  Porh  6-19 134)0 

18.  Vol  m,  Pom  20-52 13410 

19-100  „ 134)0 

1-100 (869-017-00153-8) 9.50 

101 (869-019-00157-3) 304)0 

102-200 (869-019-00158-1) 1 14)0 

•201-«nd (869-019-00159-0) 124)0 

42Parta: 

1-399  (869-017-00157-1)  .. 

400^429 (869-017-00158-9)  .. 

430-Eftd  (869-01 7-00159-7) .. 


234)0 
23410 
314)0 

1-W9  ....". (869-017-0016O-1) 224)0 

1000-3999 (869-017-00161-9) 30410 

4000-Efxl (869^)17-00162-7) 134)0 

44 (869-017-00163-5) 264)0 

1-199  ....'. (869-017-00164-3) 204)0 

200-499 (86W)17-0016S-1) 144)0 

500-1199 (869-017-00166-0) 304)0 

120O-bKj (869-017-00167-8) 20.00 

4«  Parts: 

1-40 (869-01 7-0016*-6) .. 

41-69  „ (869-017-00169-4) .. 

70-89 (869-017-00170-6) .. 

90-139 (869-017-00171-6) .. 

140-155 (86W31 7-001 72-1)  .. 

156-165 (869-017-00173-2) .. 

166-199 ., (869-017-00174-1)  .. 

200-499 (869-017-00175-9) .. 

500-End  (869-017-00176-7) .. 


174)0 
164)0 
84)0 
144)0 
124)0 
144)0 
174)0 
224)0 
144)0 

47  Parta: 

0-19 (869-017-00177-5) 224)0 

20-39  (869-0 1 7-00 1 78-3) 224)0 

40-69  (869-017-O0179-1) 124)0 

70-79  (869-017-O018O4) 214)0 

80-&)d  (869-017-00181-3) 244)0 

48  Chaptara: 

1  (Pom  1-51)  (869-017-00182-1) 144)0 

1  (Ports  52-99)  (869-017-00183-0 224)0 

2  (Ports  201-251) (869-01 7-O0184« 154)0 

2  (Ports  252-299) (869-01 7-0018W) 124)0 

3-6 (86W)17-O0186-4) 224)0 

7-14  „ (869-017-00187-2) 304)0 

15-28  - (869-017-00188-1) 264)0 

29-End  (869^)17-00189-9) 164)0 

49 


224)0 
274)0 
194)0 
274)0 
314)0 


1-99 (869-017-00190-2)  .. 

100-177 (869-017-00191-1) .. 

178-199 (869-017-00192-9) .. 

200-399 (869-017-00193-7)  .. 

400-999 „ (869-017-00194-«  .. 

100O-1 199 (869-017-00195-3) 194)0 

120O*Kl (869-017-00196-1) 21410 

50  Parta: 

1-199 (869-017-00197-0) .. 

200-599 (869^)17-00198-8) .. 

600-End  (869-01 7-00199-«  .. 


CFK  Index  ar>d  FirKingi 
Aids (869-0l9-00053-« 


23410 
204)0 
204)0 

364)0 


sjuly  1, 1984 
iJuly  1,  1984 
*Ju»y  1.  1984 
sjulv  1.  1984 
>July  1,  1984 
'July  1,  1984 
sJUy  1,1984 
sjuly  1.  1984 
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program;  amounts  adjustments.  52966 

Federal  Energy  Regulatory  Commisaion 

NOTICES 

Environmental  statements;  availability,  etc.: 

Alabama  Power  Co..  52952 
Natural  Gas  Policy  Act: 

State  jurisdictional  agencies  tight  formation 
recommendations:  preliminary  findings — 
Colorado  Oil  and  Gas  Conservation  Commission.  529S3 
Oklahoma  Corporation  Commission.  52955 
Applications,  hearings,  determinations,  etc.: 

ANR  Pipeline  Co.,  52953 

Arkla  Energy  Resources  Co..  52953 

Electric  Energy.  Inc.,  52954 

El  Paso  Natural  Gas  Co..  52953 

Heber  Light  &  Power  Co..  52954 

Idaho  Power  Co..  52954 

Iroquois  Gas  Transmission  System  L.P.,  52954 

Louisiana-Nevada  Transit  Co.,  52955 

Panhandle  Eastern  Pipeline  Co..  52955 

Southern  California  Edison  Co..  52956 

Transcontinental  Gas  Pipe  Line  Corp.,  52956 

Trunkline  Gas  Co..  52956 

Federal  Housing  Hnance  Board 

RULES 

Federal  home  loan  bank  system: 
Membership  procedures 
Correction,  53023 

Federal  Marttime  Commisaion 

NOTICES 

Agreements  filed,  etc.,  52967 

Federal  Reaerve  Syatem 

NOTICES 

Federal  Open  Market  Committee: 

Domestic  policy  directives,  52967 
Meetings;  Simshine  Act,  53021 
Applications,  hearing,  determinations,  etc.: 

Jones  Bancshares,  L.P..  52968 

Food  and  Drug  Administration 

NOTICES 

Food  additive  petitions: 
Food  Techniques.  Inc..  52971 


Foreat  Service 

NOTICES 

Appeal  exemptions;  timber  sales: 
Kaibab  NaUonal  Forest,  AZ,  52946 

General  Accounting  Office 

NOTICES 
Meetings: 
Federal  Accounting  Standards  Advisory  Board.  52968 

General  Servicea  Administration 

RULES 

Federal  property  management: 
Public  buildings  and  space — 
Space  utilization  and  assignment.  52917 

NOTICES 

Federal  travel: 
Special  actual  subsistence  expense  reimbursement  ceiling 
Topeka  (Shawnee  County),  KS.  52968 

Government  Printing  Office 

NOTICES 

GPO  Electronic  Information  Access  Enhancement  Act 
(1993)  implementation;  meeting.  52969 

Heeltli  and  Human  Services  Department 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Social  Security  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Public  Affairs  Office,  52969 

Health  Care  Financing  Administration 

NOTICES 

Privacy  Act: 
Systems  of  records,  52971 

Hearings  and  Appeala  Office,  Energy  Department 

NOTICES 

Cases  filed,  52957 

Housing  and  Urt>an  Development  Depaftment 

NOTICES 
Meetings: 
Lead-Based  Paint  Hazard  Reduction  and  Financing  Task 
Force.  52973 
Mortgage  and  loan  insurance  programs: 
Federal  Home  Loan  Mortgage  Corporation;  interim 

housing  goals,  53048 
Federal  National  Mortgage  Association;  interim  housing 
goals,  53048 

Indian  Affaire  Bureau 

PROPOSED  RtXfS 

Facilities  Management  Programs: 
Education  facilities  construction.  53026 

Interior  Department 

See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  National  P^  Service 

NOTICES 
Meetings: 
Indian  Affairs  Bureau  Reorganization  Joint  Tribal/BIA/ 
DCM  Advisory  Task  Force.  53046 
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NOTICES 

Import  investigations: 
Anisotropically  etched  one  megabit  and  greater  DRAMS, 
1 1     components,  and  products  containing  DRAMS,  52976 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Indiana  Southern  Railroad,  Inc.,  52977 
Peninsula  Corridor  Joint  Powers  Board,  52977 

Railroad  services  abandonment: 
Union  Pacific  Railroad  Co.,  52976 

Land  Management  Bureau 

NOTICES 

Environmental  statements:  availability,  etc.: 

San  Bernardino  County  et  al..  CA:  heated  crude  oil 
pipeline,  52974 
Meetings: 

San  Juan  River  Regional  Coal  Team,  52975 

Legal  Services  Corporation 

RULES 

Freedom  of  Information  Act;  implementation 
Disclosure  procedures,  52918 

National  Aeronautics  and  Space  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  52977 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Arts  in  education  newsletter,  52978 
Meetings: 

Expansion  Arts  Advisory  Panel,  52978 

Humanities  Panel.  52978 

National  Higiiway  Traffic  Safety  Administration 

RULES 
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Occupant  crash  protection — 

1 1  Lap  or  lap/shoulder  belts;  requirements  for  child  safety 
seats,  52922 
NOTICES 
Motor  vehicle  safety  standards: 

Nonconforming  vehicles — 

J  Importation  eligibility;  determinations,  53017 
onai  Institute  of  Standards  and  Technology 

NOTICES 

Laboratory  Accreditation  Program,  National  Voluntary: 
Calibration  laboratories  technical  guide  workshop,  52947 

Naltlonal  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Foothills  Parkway,  TN,  52975 
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Pending  nominations,  52976 

Naitlonal  Science  Foundation 
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Hanford  site,  Richland,  WA;  Laser  Interferometer 
Gravitational-Wave  Observatory,  52979 


Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
University  of — 
Texas.  53001 
Meetings: 
Evolutionary  light  water  reactor  designs  certification; 

workshop,  53002 
Reactor  Safeguards  Advisory  Committee,  53001 
Meetings;  Sunshine  Act,  53021 

Operating  licenses,  amendments;  no  significant  hazards 
considerations;  biweekly  notices,  52979 

iuclear  Waste  Technical  Review  Board 

3T1CES 
leetings: 

Yucca  Mountain  site,  NV;  DOE's  environmental  activities, 
53003 

Packers  and  Stockyards  Administration 

RULES 

Packers  and  Stockyards  Act: 
Trade  practices,  scale  test  instructions,  and  advertising 
allowance  guidelines,  52884 

Personnel  Management  Office 

RULES 

Freedom  of  Information  Act;  implementation,  52877 
Retirement: 
Civil  Service  Retirement  System — 
Survivor  deposits  payment  by  actuarial  reduction, 
52877 
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Special  observances: 
Country  Music  Month  (Proc.  6606),  52875 
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See  Food  and  Drug  Administration 

Securities  and  Exchange  Commission 

RULES 

Securities: 
Transaction  settlements,  52891 

PROPOSED  RULES 

Securities: 

Customer  confirmations,  annual  account  statements,  and 
new  accounts;  enhanced  order  flow  payment 
disclosure,  52934 
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Depository  Trust  Co.,  53007 
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Applications,  bearings,  determinations,  etc.: 

SvtnssKey  Funds  et  al.,  53011 

Trinity  Assets  Trust,  53013 

Small  Business  Administration 

PROPOSED  RULES 
Small  business  size  standards: 
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License  surrenders: 
FCA  Investment  Co..  53014 
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Meetings;  district  and  regional  advisory  councils: 
New  York,  53014 
Texas,  53014 
Wyoming,  53015 

Social  Sacurlty  Administration 

RULE* 

Social  seciirity  benefits: 
Coal  Industry  Retiree  Health  BeneRt  Act;  administrative 
review  procedures,  52914 
Supplemental  security  income: 
Benefits  due  deceased  recipients:  payment  to  survivors, 
52909 
PeOPOSEO  RULES 

Supplemental  security  income: 

Promissory  notes  in  home  replacement  situations, 
I  treatment,  52943 

NOTICES 

,  Social  security  rulings: 
*     Disability  insurance  benefits — 

Human  immunodeficiency  virus  infection;  evaluation, 
52973 

State  Department 

NOTICES 

Munitions  export  licenses  suspension: 
Cohen,  Eliyahu.  et  al.,  53015 

Tranaportatlon  Department 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 


Treasury  Department 

See  Cusioms  Service 

M}T|CES 

Agency  information  collection  activities  under  OMB 
review,  53018 


Separate  Parte  In  Thia  lasue 

Ps'lN 

Department  of  Interior.  Bureau  of  Indian  Affairs,  53026 

PartNl 

Department  of  Interior,  53046 

PartiV 

Department  of  Housing  and  Urban  Development,  53048 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Boerd 

Free  Electronic  Bulletin  Board  service  for  Public 

Law  numbers  and  Federal  Register  finding  aids  is  available 

on  202-275-1538  or  275-0920. 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  6606  of  October  7,  1993 
Country  Music  Month,  1993 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Country  music  is  one  of  America's  unique  musical  forms.  Our  immigrant 
ancestors  from  Great  Britain  and  Ireland  brought  their  tunes  and  melodies 
with  them,  and  those  songs  were  reshaped  by  life  and  landscape  in  our 
new  Nation.  In  Appalachia,  the  Piedmonts,  the  Ozarks,  the  Mississippi  Delta, 
and  the  Pine  Barrens,  those  songs  and  ballads  were  forged  from  the  spirit 
of  working  men  and  women,  farmers  and  field  laborers,  miners  and  railroad 
workers,  and  pioneers  crossing  the  Great  Plains. 

They  blended  with  songs  of  African  Americans,  Mexican  Americans,  and 
Cajuns.  Out  of  this  wellspring  came  Western  swing,  honky-tonk,  blues,  gos- 
pel, and  shape  note  music,  creating  a  family  of  many  musical  cousins. 
Country  music  is  not  one  voice,  but  many,  irresistible  to  the  ear  and  to 
any  heart  that  likes  to  sing.  The  instruments  that  accompany  the  songs 
are  also  from  our  ancestors  of  many  lands — the  dulcimer  from  Germany, 
the  fiddle  from  all  of  Europe,  the  banjo  from  Africa. 

Country  music  is  about  the  American  story.  It  fuses  the  traditions  of  many 
cultures  and  celebrates  what  makes  us  Americans.  Country  lyrics  tell  tales 
of  life  and  love,  joy  and  heartbreak,  toil  and  celebration.  From  early  folk 
singers  like  Woody  Guthrie  to  such  legends  as  Roy  Acuff,  Hank  Williams, 
and  Patsy  Cline  to  today's  bright  stars — the  singers  all  let  loose  the  soulful 
music  inside  their  hearts.  In  its  rhythms  and  words,  we  can  hear  the  lonesome 
sound,  as  well  as  the  festive  spirit,  of  our  beloved  land. 

The  Congress,  by  Senate  Joint  Resolution  102.  has  designated  the  month 
of  October  as  "Country  Music  Month."  I  urge  all  Americans  to  join  jne 
in  recognizing  the  role  that  country  music  has  played  in  shaping  our  cultural 
heritage. 

Country  Music  Month  is  a  time  to  recognize  the  contributions  of  singers, 
■songwriters,  musi>sians,  and  all  in  the  industry  who  work  to  bring  us  the 
very  best  of  country  music  and  dance.  Throughout  the  month  of  October, 
let  us  celebrate  country  music  in  our  homes  and  towns  across  the  United 
States. 

NOW,  THEREFORE.  I.  WILUAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  1993  as  Country  Music  Month. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventh  day 
of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  whk:h 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  wfiich  is  published  urKlar 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFRCE  OF  PERSONNEL 
MANAGEMENT 


5  CFR  Part  294 


RM  3206-AF42 


Implementation  of  the  Freedom  of 
Information  Act 

AGENCY:  Office  of  Personnel 
Management  (OPM). 

ACTION;  Final  rule. 

SUMMARY:  This  action  renders  final  the 
changes  to  agency  regulations 
implementing  the  Freedom  of 
Information  Act  previously  published 
by  OPM  as  an  interim  rule.  Because  no 
comments  were  received,  the  interim 
rule  making  editorial  changes  to  clarify 
and  improve  OPM's  regulations 
implementing  the  Freedom  of 
Information  Act  (FOIA)  is  effective  as 
published. 

EFFECTIVE  DATE:  October  13. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Crawford.  (703)  908-8565. 
SUPPLEMENTARY  INFORMATION:  OPM 
published  interim  regulations  on  Juine  8, 
1993  (58  FR  32043)  which  made 
editorial  changes  to  OPM's  regulations 
implementing  the  FOIA.  OPM  received 
no  comments  in  response  to  the  interim 
rulemaking. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12292.  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  costs  associated  with  requesting 
information  under  the  Freedom  of 
Information  Act  are  not  affected. 

List  of  Subjects  in  5  CFR  Part  294 

Freedom  of  information. 


U.S.  Office  of  Persoimel  Management. 
Lorraina  A.  Green, 
Deputy  Director. 

Accordingly,  under  the  authority  of  5 
U.S.C.  552,  the  inertim  rule  amending  5 
CFR  294.  which  was  pubUshed  at  58  FR 
32043  on  June  8. 1993,  is  adopted  as  a 
final  rule  without  change. 

(PR  Doc.  93-25055  Filed  10-12-93;  8:45  am) 

aUJNOCOOC  «32S-01-M 

5  CFR  Parts  831,  838,  842.  and  890 

RiN3206-AF66 

Payment  of  Survivor  Deposits  by 
Actuarial  Reduction 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  interim 
regulations  to  implement  section  11004 
of  the  Omnibus  Budget  Reconcifiation 
Act  of  1993.  The  Act  requires  OPM  to 
reduce  a  retiree's  annuity  instead  of 
collecting  a  deposit  when  the  retiree 
marries  during  retirement  and  elects  to 
provide  a  survivor  annuity  for  the  new 
spouse.  These  regulations  comply  with 
the  requirement  that  OPM  establish,  by 
regulation,  the  method  for  computing 
the  actuarial  reduction  on  an  actuarial 
basis.  These  regulations  also  reorganize 
OPM's  survivor  elections  and  survivor 
annuity  regulations  for  the  Civil  Service 
Retirement  System  to  group  together 
sections  on  similar  subjects  and  provide 
a  more  detailed  table  of  contents  to 
make  the  regulations  easier  to  use. 

DATES:  Interim  rules  effective  October  1. 
1993;  comments  must  be  received  on  or 
before  December  13, 1993. 

ADDRESSES:  Send  comments  to  Reginald 
M.  Jones,  Jr.,  Assistant  Director  for 
Retirement  and  Insurance  Policy; 
Retirement  and  Insurance  Group;  Office 
of  Personnel  Management;  P.O.  Box  57; 
Washington,  DC  20044;  or  deUver  to 
OPM,  room  4351,  1900  E  Street  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  L.  Siegehnan,  (202)  606-0299. 


SUPPLEMENTARY  INFORMATION: 

1.  Change  in  Law  on  Deposits  for  Post- 
Retirement  Survivor  Elections 

Under  the  retirement  law  in  effect 
before  October  1, 1993,  a  retiree  who 
marries  after  retirement  and  eleas  to 
provide  a  survivor  annuity  for  his  or  het 
spouse  must  pay  a  deposit.  The  deposit 
represents  the  difference  between  the 
annuity  actually  paid  since  retirement 
and  the  amount  the  retiree  would  have 
received  with  a  survivor  reduction; 
interest  is  added  at  the  rate  of  6  percent 
per  year.  The  retiree  must  either  send 
OPM  the  full  amount  of  the  deposit  in 
a  lump  sum  or  authorize  OPM  to  deduct 
25  percent  of  the  retiree's  annuity  until 
the  deposit  hqs  been  completed.  If  the 
retiree  dies  before  completing  the 
deposit,  the  full  survivor  benefit  is  offset 
until  the  balance  of  the  deposit  is 
entirely  paid  off.  A  retiree  electing  to 
provide  a  survivor  annuity  for  a  former 
spouse  must  also  make  a  deposit. 

Under  section  11004  of  the  Omnibus 
Budget  Reconciliation  Act  of  1993. 
Public  Law  103-66,  effective  October  1, 
1993,  OPM  will  no  longer  collect  these 
deposits  in  either  a  liunp  sum  or  by 
installments.  Instead,  OPM  is  now 
required  to  establish  a  permanent 
actuarial  reduction  in  the  annuity  of  the 
retiree.  This  means  that  OPM  must  take 
the  amount  of  the  deposit  computed 
imder  the  old  law,  and  "translate"  it 
into  a  lifetime  reduction  in  the  retiree's 
benefits.  The  reduction  is  based  on 
actuarial  tables,  similar  to  those  used  for 
alternative  forms  of  annuity  under 
sections  8343a  and  8420a  of  title  5, 
United  States  Code.  (Section  11004 
limits  the  maximum  reduction  to  25% 
of  the  full  annuity,  but  we  expect  that 
in  most  cases  the  reduction  will  be  less 
than  5%  of  the  annuity.)  Conceptually, 
the  amended  law  would  in  essence  lend 
the  amount  of  the  deposit  to  the 
annuitant  who  then  repays  the  "loan" 
through  a  reduction  in  annuity 
payments  over  his  or  her  lifetime.  The 
effect  of  this  change  is  to  spread  the 
reduction  over  the  remaining  life 
expectancy  of  the  retiree.  Future  cost-of- 
Uving  adjustments  on  the  retiree's 
annuity  are  appUed  to  the  reduced 
amount.  Under  no  circumstances  would 
the  survivor  have  to  complete  the 
deposit,  as  xmder  the  old  law.  because 
the  need  to  make  a  deposit  is  eUminated 
when  the  permanent  actuarial  reduction 
is  established.  y 
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The  new  law  has  no  effect  on  the 
normal  reduction  in  a  retiree's  annuity 
to  provide  survivor  benefits  for  his  or 
her  spouse.  Under  FERS.  this  reduction 
remains  at  10  percent  of  the  annuity  on 
which  the  survivor  annuity  is  based, 
and,  under  CSRS  rules.  2Vt  percent  of 
the  first  $3600  per  year,  plus  10  percent 
of  the  amount  over  $3600.  The  actuarial 
reduction  is  in  addition  to  the  normal 
reduction  based  on  these  percentages. 

The  effective  date  of  the  statutory 
change  is  CX:tober  1. 1993.  The  new  law 
applies  to  all  deposits  on  which  no 
payments  have  been  made  before  the 
effective  date.  If  the  deposit  has  been 
partially  paid  prior  to  October  1.  1993, 
OPM  must  determine  the  amount  of  the 
remaining  deposit  and  establish  the 
actuarial  reduction  on  the  basis  of  that 
amount 

2.  Reorsaaization  of  Regulations  on 
Soivivuis  ElectioBS  and  Annuities 

The  current  CSRS  regulations  on 
survivor  elections  are  induded  in 
subpart  F  of  pmrt  831  of  title  5,  Code  of 
Federal  Regulations,  along  with  the 
regulations  concerning  survivor 
annuities.  These  regulations  were 
revised  in  1985  as  part  of  our 
implementation  of  the  Civil  Service 
Retirement  Spouse  Equity  Act  of  1984, 
Pub.  L.  98-615,  enacted  November  8, 
1984.  As  subsequent  legislation  required 
additional  regulations,  new  sections 
were  added  at  the  and  of  the  current 
regulations.  This  has  produced  a 
regulatory  structure  (containing  30 
sections)  that  is  difficult  to  use. 
Accordingly,  we  have  reorganized  the 
current  regulatory  provisions  to  provide 
a  more  coherent  structure  that  will  be 
easier  to  use. 

In  this  reorganization,  we  are  not 
changing  any  regulatory  text.  We  are 
only  dianging  section  numbers  and 
placing  labels  on  groups  of  sections 
containing  similar  subject  matter.  The 
corresponding  FERS  regulations  are 
already  organized  in  three  distinct 
subparts  (survivor  elections  in  subpart  F 
of  part  842,  spousal  annuities  in  subpart 
C  of  part  843,  and  children's  annuities 
in  subpart  D  of  part  843)  and,  therefore, 
do  not  require  a  similar  reorganization. 

3.  Sectioa  Analysis  of  Segi^tioiM  To 
Implement  the  Statutory  Change 

A  definition  of  "present  value  factor" 
is  added  to  sections  831.603  and 
842.602.  This  definition  is  the  sanw  one 
used  in  the  regulations  governing 
computation  of  the  actuarial  reduction 
assodatad  with  the  alternative  form  of 
annuity. 

These  regulatiaBS  also  add  sections 
831.663  and  631.664  lo  the  reorganizad 
CSRS  regulations  to  implaoMat  the 


statutory  change  discussed  above. 
Section  831.663  establishes  the 
methodology  for  applying  the  actuarial 
reduction  to  new  deposits  under  section 
11004(c)(1)  of  the  statute.  Section 
831.664  establishes  corresponding  rules 
for  partially  paid  deposits  under  section 
11004(c)(2)  of  the  statute. 

Paragraph  (a)  of  each  section  states  to 
whom  the  section  applies.  Section 
831.663  applies  to  retirees  who  have  not 
paid  any  portion  of  the  deposit  l>efbre 
the  statutory  change  became  effective  on 
October  1. 1993.  Section  831.664 
applies  to  retirees  who  have  made 
partial  lump-sum  payments  or  who  have 
partially  completed  tfie  deposit  by 
installments  taken  from  annuity  payable 
for  periods  before  October  1. 1903. 
Section  831.664,  not  §831.663,  applies 
to  retirees  w^ho  have  partially  paid  the 
deposit  from  the  annuity  payment  for 
September  1993  (which  is  paid  on 
October  1, 1993).  Since  any  installment 
paid  from  the  check  dated  October  1. 
1993,  accrued  before  the  effective  date 
of  the  law,  we  will  treat  any  installment 
collected  from  a  CSRS  annuity  check 
issued  on  October  1, 1993,  as  an 
installment  correctly  taken  under  the 
old  law. 

Paragraph  (b)  of  each  section  restates 
the  statutory  requirement  that  a 
permanent  actuarial  reduction  is  the 
exclusive  method  for  paying  the  deposit 
under  the  new  law.  Retirees  do  not  nave 
the  option  to  pay  the  deposit  in  order 
to  avoid  the  actuarial  reduction. 

Paragraph  (c)  of  each  section  states 
the  commencing  date  of  the  reduction. 
For  cases  in  which  we  have  not 
collected  part  of  the  deposit  under  the 
old  law,  §  831.663  provides  that  the 
reduction  begins  on  the  same  date  as  the 
regular  survivor  reduction  under  section 
8339  of  title  5.  United  States  Code.  For 
cases  in  which  we  have  collected  part 
of  the  deposit  and  must  convert  the 
remaining  balance  to  an  actuarial 
reduction.  §  831.664  provides  that  the 
reduction  starts  from  annuity  accruing 
on  October  1. 1993.  the  effertive  date  of 
the  statute. 

Paragrai^  (d)  of  each  section  provides 
the  methodology  for  computing  the 
actuarial  reduction.  For  cases  in  which 
we  will  be  converting  the  remaining 
balance  of  a  partially  paid  deposit  under 
§  831.664.  we  divide  the  amount  of  the 
remaining  balance  by  the  present  value 
factor  (as  we  currently  do  for  tlie 
alternative  form  of  annuity)  to  compute 
the  monthly  reduction.  The  present 
value  factor  will  be  the  one  for  the 
retine's  age  aa  October  1, 1903.  If  this 
method  results  in  a  reduction  of  greater 
than  25  percent,  we  reduce  the  annuity 
by  25  percent  The  method  fat  "new" 
d^ostts  under  §431.863  te  essentieny 


the  same  except  that  the  ZS-' 
limit  applies  to  the  sum  of  all  actuarial 
reductions  (if  more  than  one),  not  to 
each  individually,  and  the  present  value 
factor  will  be  the  one  for  the  retiree's 
age  on  the  commencing  date  of  the 
reduction  under  peragraph  (c). 

The  actuarial  reduction  is  in  addition 
to  dM  regular  survivor  reduction.  The 
25-percent  limit  applies  only  to  the 
actuarial  reduction.  The  combined  total 
may  exceed  25  percent  of  the  self-only 
annuity,  but  w«  expect  it  will  do  so  in 
less  then  5  percent  of  the  cases. 

Paragraph  (e)  of  both  sections  resMet 
the  statutory  provision  that  the 
reduction  terminates  when  the  retiree 
dies.  The  survivor  annuity  is  not 
ejected  by  the  ectuariel  reduction  in  the 
retiree's  annuity.  Whether  the  retiree't 
reduction  remains  in  effect  for  many 
years  or  only  a  short  time,  the  survivor 
is  not  Uable  for  any  amount  of  the 
deposit  that  formed  the  basis  for  the 
actuarial  reduction. 

If  the  retiree  died  before  October  L 
1993,  the  statutory  change  is 
inapplicable.  The  axistmg  regulation 
that  states  the  requirement  that  the 
survivor  complete  any  remaining 
unpaid  deposit  in  those  cases  has  been 
redesignated  ta  §  831.665. 

For  FERS.  paragraphs  (b)  thnn^  (d) 
of  §  842.61S  of  Title  5,  Code  of  Federal 
Regulations,  correspond  to  §§  831.663 
through  831.665  of  the  CSRS  regulations 
with  one  difference.  The  CSRS 
provisions  for  conversion  of  partially 
paid  deposits  apply  to  two  t3rpes  of 
deposits  for  survivor  elections  under 
noncodified  statutes  applicable  only  to 
retirees  who  retired  before  May  7, 196S. 
FERS  beean  in  10S7. 

The  fculowring  three  charts  contain  the 
present  value  factors  that  will  apply 
beginning  on  October  1, 1993.  'These 
present  value  factors  are  the  same  as  the 
factors  currently  mplicable  for  the 
alternative  form  of  annuity. 

CSRS  Present  Value  Factors 


Age 

neoucQon 
tactor 

40 ^,,. 

, 

322.9 

4i 

317.7 

t!> 

312.3 

43 

306.9 

44   

301.4 

45 

47      ~rT"*"!!!rZ"!~~ 



293.4 
265.2 
«77.e 

^                               1 

270.2 

49 _ 

263£ 

50         

2S7je 

51              

251.2 

52 -   

245.1 

•>3          

ZAI 

54 

55 _.     _.. 

232.1 

a5.i 
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CSRS  Present  Value  Factors— 
Continued 


IT ...» 


Reduction 
tKtor 


f 


218.7 

213.1 

207.5 

202.3 

197.9 

192.4 

186.2 

180.4 

174.3 

168.4 

162.6 

157.4 

151.3 

145.1 

139.8 

133.9 

126.2 

122.6 

117.1 

111.6 

106.4 

101.3 

96.4 

91.6 

86.9 

62.3 

77.9 

73.7 

69.7 

65.9 

62.3 

56.8 

55.6 

52.5 

49.6 


-ERS  Present  Value  Factors  for 
Regular  Employees 


99 

di 

02, 
83, 
64, 

as. 


Reduction 
(actor 


171.8 
171.7 
171.5 
171.4 
171.2 
170.0 
168.8 
167.9 
166.9 
166.4 
166.0 
165.7 
165.5 
165.4 
164.9 
164.5 
164.6 
165.1 
165J 
167.3 
169.5 
171.2 
169.3 
164.4 
159.4 
154.3 
148.5 


FERS  Present  Value  Factors  for 
Regular  Employees— Continued 


Ab» 

R«dur:tion 
factor 

67  _„ „ 

68  .      .              _,. 

145.1 
139.9 

69 „. 

70 

134.5 
129  8 

71  

72 

73 _ _... 

74 „ _„ 

75 _... 

76        ,    

124.8 
119.8 
114.9 
110.0 
105.2 
100.5 

78 .    ._..    .....    „ 

79 

80 

81  

82 

83 

84                     .     

95.9 
91.4 
87.0 
82.8 
78.7 
74.6 
70.7 
671 

85  .« _ 

fifi;,, 

63.5 

60  1 

87 „ 

88             .      ...»            .     „„ 

89 _ _ 

90. 

56.9 
53.9 
50.9 
48.2 

FERS  Present  Value  Factors  for 
Law  Enforcement  Officers, 
Firefighters,  Air  Traffic  Con- 
trollers, AND  Military  Reserve 
Technicians  Who  Retire  Under 
5  U.S.C.  8414(c)  BY  Reason  of 
Disability 


Age 


40 

41 

42™ 

43 

44. 

45 

46 

47, 

48, 

49 

50, 

51  . 

52, 

S3 

54, 

55, 

56. 

57. 

58. 

59. 

60, 

61  . 


Roduckon 
tactor 


274.0 
270.3 
266.5 
262.7 
258.7 
2S2.8 
246.8 
241.3 
235.7 
230J 
226.1 
221.3 
216.5 
211.7 
206.3 
200.8 
195.7 
191.1 
186.7 
182.5 
178.9 
174.4 


(AgB  62  ind  ovw,  see  table  tot  regular 
employees) 

Under  secUon  553(b)(3)(B)  and  (d)(3) 
of  title  5.  United  States  Code,  I  find  that 
good  cause  exists  for  waiving  the 
genera]  notice  of  proposed  rulemaking 
and  to  make  these  rules  elective  in  less 
than  30  days.  The  regulations  are 


effective  October  1. 1993.  the  effective 
date  of  the  statutory  change.  The  statute 
requires  0PM  to  establish  by  regulation 
the  method  for  computing  the  actuarial 
reduction.  The  statute  was  enacted  on 
August  10, 1993,  and  affects  benefits 
accruing  on  or  after  October  1, 1993. 
Considering  these  time  frames, 
publication  of  a  general  notice  of 
ps(n)osed  rulemaking  or  the  normal  30- 
dayS^elay  in  effective  date  is 
impracticable.  Delaying  implementation 
of  these  regulations  would  be  contrary 
not  only  to  the  statutory  provision  itself, 
but  would  also  be  contrary  to  the  pubUc 
interest.  The  statute  that  these 
regulations  implement  was  intended  to 
alleviate  a  financial  hardship  on  retirees 
and  their  famiUes.  Delaying 
implementation  of  these  regulations 
would  unnecessarily  prolong  that 
hardship.  Although  later  adjustments 
could  be  retroactive  to  October  1, 1993, 
such  adjustments  would  be  costly  to  the 
Government  and  could  seriously  harm 
entitled  persons  with  an  immediate 
need  for  payment 

E.0. 12291.  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regniatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  will  only  aQect 
Federal  employees  and  agencies  and 
retirement  payments  to  retired 
Government  employees  and  their 
survivors. 

list  of  Subjecto 

5  CFR  Parts  831  and  842 

Administrative  practice  and 
procedure,  Air  traffic  controllers. 
Claims,  Disability  benefits,  Firefighters. 
Government  employees.  Income  taxes. 
Intergovernmental  relations.  Law 
enforcement  officers,  Pensions, 
Reporting  and  recordkeeping 
requirements.  Retirement. 

5  CFR  Part  838 

Administrative  practice  and 
procedure.  Claims,  Courts,  Disability 
benefits.  Government  employees. 
Income  taxes.  Pensions.  Retirement 

5  CFR  Part  890 

Administrative  practice  and 
procedure.  Government  employees. 
Health  facilities.  Health  insurance. 
Health  profe^onals,  HostageA. 
Reporting  and  recordiceepug 
requirements.  Retirement 
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U.S.  Office  of  Personnel  Management. 
Lorraine  A.  Green, 
Deputy  Director. 

Accordingly,  OPM  is  amending  title  5, 
Code  of  Federal  Regulations,  as  follows: 

PART  831— RETIREMENT 

1.  The  authority  citation  for  part  831 
of  title  5.  United  States  Code,  is  revised 
to  read  as  follows: 

Authority:  5  U.S.C  8347:  §831.102  also 
issued  under  5  U.S.C  8334:  §831.106  also 
issued  under  5  U.S.C  552a;  §831.108  also 
issued  under  5  U.S.C  8336(d)(2); 
§  831.201(b)(6)  also  issued  under  5  U.S.C 
7701(b)(2);  §831.204  also  issued  under 
section  7202(m)(2)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Pub.  L  105-508, 
104  Stat.  1388-339:  §831.303  also  issued 
under  5  U.S.C  8334(d)(2);  §831.502  also 
issued  under  5  U.S.C  8337;  §831.502  also 
issued  under  section  1(3).  E.0. 11228.  3  CFR 
1964-1965  Comp.;  §  831.663  also  issued 
under  5  U.S.C  8339  (j)  and  (k)(2);  §§831.663 
and  831.664  also  issued  under  section 
1 1004(c)(2)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  Pub.  L  103-66; 
§831.682  also  issued  under  section  201(d)  of 
the  Federal  Employees  Benefits  Improvement 
Act  of  1986.  Pub.  L.  99-251. 100  Stat.  23; 
subpart  S  also  issued  under  5  U.S.C  8345(k); 
subpart  V  also  issued  under  5  U.S.C  8343a 
and  section  6001  of  the  Omnibus  Budget 


Reconciliation  Act  of  1987,  Pub.  L  100-203. 
101  Stat.  1330-275;  §  831.2203  also  issued 
under  section  7001(a)(4)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990,  Pub.  L. 
101-508;  104  Stat.  1388-328. 

2.  Section  831.603  is  amended  by 
adding  in  alphabetical  order  a  definition 
of  the  term  "present  value  factor"  to 
read  as  follows: 

S  831 .603    Definitions. 

•        •        •        •        •    ' 

Present  value  factor  means  the 
amount  of  money  (earning  interest  at  an 
assumed  rate)  required  at  the  time  of 
retirement  to  fund  an  annuity  that  starts 
out  at  the  rate  of  $1  a  month  and  is 
payable  in  monthly  installments  for  the 
annuitant's  lifetime  based  on  mortality 
rates  for  non-disability  annuitants  under 
the  Civil  Service  Retirement  System; 
and  increases  each  year  at  an  assumed 
rate  of  inflation.  Interest,  mortality,  and 
inflation  rates  used  in  computing  the 
present  value  are  those  used  by  the 
Board  of  Actuaries  of  the  Civil  Service 
Retirement  System  for  valuation  of  the 
System,  based  on  dynamic  assumptions. 
The  present  value  factors  are  unisex 
factors  obtained  by  averaging  six 
distinct  present  value  factors,  weighted 
by  the  total  dollar  value  of  annuities 


typically  paid  to  new  retirees  at  each 


age. 


PART  838-{AMENDED] 

3.  The  authority  citation  for  part  838 
continues  to  read  in  part  as  follows: 

Authority:  5  U.S.C.  8347(a)  and  8461(g).  • 

•    * 

PART  890— [AMENDED] 

4.  The  authority  citation  for  part  890 
continues  to  read  in  part  as  follows: 

Authority:  5  U.S.C  8913;  *  *  • 

§§831.105.  831.112.  831.601,  831.603. 
831.604.  831.605.  831.606.  831.607. 831.611, 
831.612,  831.613.  831.614.  831.619,  831.620. 
831.621.  831.622,  831.623.  831.624,  831.626, 
831.628.  831.629,  831.630,  831.2203. 
838.711.  838.733.  838.921,  838.922, 
838.1006.  838.1016.  890.803.  890.805 
[Amended] 

5.  In  the  list  below,  for  each  section 
and  paragraph  indicated  in  the  left  two 
columns,  remove  the  reference 
indicated  in  the  third  column  where  it 
appears  in  the  paragraph,  and  add  the 
reference  (and  text)  indicated  in  the 
fourth  column: 


Section 


831.105  . 

831.105  . 

831.105  . 

831.105  . 

831.105  . 

831.112  . 

831.601   , 

831.601   , 

831.603  , 

831.603 

831.603  , 

831.604 

831.604 

831.604 

831.604 

831.604 

831.605 

831.605 

831.605 

831.605 

831.606 

831.606 

831.606 

831.606 

831.606 

831.606 

831.606 

831.606 

831.606 

831.606 

831.606 

831.606 

831.606 

831.606 

831.606 

831.607 

831.611 

831.611 


Paragraph 


(h) 

(h) ......._..«».........»....... 

^1 1^   ■ ■•••■■•••■•■»•*■■>«*•••«••••••■ •*>•< 

1 1  If   ■■»•••••■■>*■•••••■•>■>•■•■••••••••■• 

(c)"Z!!!!Z!Z;!I™!""Z; 

(b) 

(b) 

"Current  spouse  annuity" 

"Former  spouse" 

"Former  spouse" 

(a)(1)  

(a)(1)  

(b) 

(c) 

(d)(1)fii)  

(b) 

(e) - 

(f)(i)(ii) 

(a) 

(c)(2) 

(c)(2)(ll) 

(c)(2)(iii) -.. 

(c)(3) 

(c)(3) 

(c)(4) 

(c)(5)(iii) 

(h)(1)  

(h)(1 )  ...„_...„....„....«« 

m2m ^ 

(k)(2)(ii) 

(a) 

(a) 

(a) —. 


Renwve 


831 .612 

831 .61 3 

831 .621  

831 .623 

831 .607  

831 .621  

831 .622  »..»»•.• »»••...••»••.•••»■ 

83 1.618  ..H»— ,...•••••.•••«»«••.•••••■ 

831 .621  «......,.»...,M«.......M«M.»».M*M 

831 .605(b) 

831 .607 

831  608 „ 

831 .614  „ 

831 .61 3  

831 .607  _. 

831 .608  

831.612  (two  ocoOTences)  

831.612  -. 

831 .604(a) 

831 .604(a)(1)  

831 .604(a)(1 )  ..„ 

831 .609  

831 .628  •••«......•..•.«.....•.«..•.. 

831.61 1(b) 

831 .628  

831.61 1(b) _ 

831 .628 

831 .61 2  

831 .60o(Gl)  ....•*-••.••>■••••••.•.»•••••••-•» 

OO  I  .O  1^  *■■■*•••••••••••«■•■«•■•••••>••»•••■••• 

OO  I  lO  I O  ■•*••••••■>«•••■••••••••••••■>•••••*•••• 

OO  I  .D  I  O  ••••••••••••••*•■•■•■•••••••••••••■•■••• 

OO  1  -O  I O  ••■•■■>••••••■■••••••■•»•>«•■•••■•■••»■ 

^K^  I  -OvO  ■••■»••••••■■•••■■«>■•••••••••••••••••■ 

831 .621  

831 .623 


Add 


831. 

831.' 

831 

831. 

831 

831 

831 

831 

831 

831 

831 

831 

831 

831 

831 

831 

831 

831 

831 

831 

831 

831 

831 

831 

831 

831 

831 

831 

831 

831 

831 

831 

831 

831 

831 

831 

831 

831 


631. 

632. 

682. 

684. 

.662. 

.614. 

.682. 

.683. 

.642. 

.682. 

.683. 

.612(b). 

.614. 

.618. 

.641. 

.631. 

.614. 

.618. 

.632. 

.632. 

.611(a). 

•611(a)(1). 

.611(a)(1). 

.621. 

.685. 

.622(b). 

.685. 

.622(b). 

.685. 

.632. 

.612(d). 

.632. 

.631. 

.631. 

.631. 

.618. 

.682. 

.684. 
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Section 


631.611 
831.611 
831.611 
831.611 
831.611 
831.611 
631.612 
831.612 
831.612 
631.612 
831.612 
831.612 
831.612 
831.612 
831.613 
831.613 
831.613 
831.613 
831.613 
831.613 
831.613 
631.613 
831.613 
831.613 
831.614 
831.614 
831.614 
831.619 
831.620 
831.621 
831.621 

631.621 
831.622 
831.622 
831.622 
831.623 
831.624 
831.624 
831.«24 
831.624 
831.624 
831.624 
831j624 
831.624 
831.624 
831.624 
831.624 
831.624 
831.624 
831^24  . 
831.624  . 
831.624  . 
831.624  . 
831.624  . 
631.624  . 
831.626  . 
831.626  . 
631.626  . 
831.626  . 
631.626  . 
831.626  . 
831.628  . 
831.628  . 

831.628  . 
831.626  . 
831.626  . 
831  629  . 

831.629  . 

831.630  . 
831^30  . 
831.630  . 
831.630  . 
831.701  . 


4-4 


Paragraph 


(a) 

(bMl)  ~ 
(bK2)  .. 
(bM3)  .. 
(bM5)  .. 
(bKT)  .. 
(bKD  .. 
(bK2)0i) 
(bK2){M) 

(bK2M«) 
(bK3)(i) 

(bK3K«) 
(bK3Ka>  . 

(•KiMii) -. 

(bK2)(iKA) 

(bK2KiHB)  .-.. 

a>K2M«MA) 

(bK2)(iiMB)  ..„. 

(bK4)(ii) 

(cKD 

(cK2) 

(cK2) — 

(cK2) ™ 

(CK2) 

M 

(a) 


<cK3) ._. 

(b) 

0X2)0)  . 

(eK3) 

(»)(2) 

G) 

(aMl)(iv) 

(•K2H«») . 

(C) 

(c)(3)  .„.. 


Remove 


(a) 
(a) 

(«) 

(•)„. 

(a)  „. 
(a)™ 
(b)__ 

(b)  — 
(b) .... 
(b)_„ 
(c) 
(c) 
**) 
(«« 
<d) 
(d) 
(•) 
(•) 
(e) 
(a) 
(•) 
(b) 
(b)  — 
(c)~. 
(c)_.„ 
(a) 
(b)(2)  ._ 
(b)(3)(0 
(b)(5)  .. 
(0 


(d) _ 


631.628  „ 

831.606  

831  614  

831.629  

831604  _. 

831  614  (two  occurrences) 
831  614  

831.604  

831.605  

831.613  

831.607(<^ 

831.608  __ 

831.604<aMl)or(aK2) 

831.612  „. 

831.604  

OOl  .DUO    ...«•.•..•••••..«»•••••••« 

831.607  

831.607  

831.618  

B31.614  ............................ 

831.605  ....».........„.......»._.. 

831.612  

831.614  _...„ 

831.614(c)  „„. „... 

831.621 

831.622  "ZZZ. 

831.613  

831 XHS,  (two  occurrences) 

831  .^dr-rrrt. 

831.624 „ 

831 .621  (b)(4) 


831.622  

831.619(b).- 
831.619/!:) 
831.619(b) 
831.624  .... 

831.611  .... 

831.612  ... 

831.613  .... 
831.621  .„ 

831.623  ._- 
831.628  ... 
831.621  ._. 
831.623 
831.621(e) 
831 .623(c) 

831.612  .... 

831.613  .... 
831.612  ..„ 
631.613 
831.621 
831.623 
631.611 
831.628 
831.629 
831.604 
831.611 
831.604 
831.611 
831.604 
831.611 
831.606 
831.614 
831.629 
831.604 

831.614  (two  occurrence^ 

831.611(b)  (two  occurrences) 

831.628  (hw  occurrences) 

831.625 
831^13 
831.612 
831.621 
831.620 


Add 


(b)(4)   of  iNt 


631665. 
831.613. 
831.641. 
831.662. 
831.611. 
831.641. 
631.641. 
831.611. 
831.612. 
831.631. 
831.614(c). 
831.618. 

831 .61  l(aKI)  or  (a)(2). 
631.632. 
831.611. 
831.618. 
831.614. 
831  614. 
831.642. 
631.641.  ■ 
831.612. 
831.632. 
831.641. 
831.641(c). 
831.682. 
831.683. 
831.631. 
831.683. 
831683. 
831665. 
Paragraph 
section. 
831.683. 
831.643(b). 
831.643(b). 
831.643(b). 
831.665. 
831.622. 
831.631. 
831.632. 
831 .682. 
831.684. 
831.685. 
831.682. 
831.684. 
831.682(e). 
831.684(c). 
831.631. 
831.632. 
631.631. 
831.632. 
831.682. 
831.684. 
831.622. 
831.685. 
831.682. 
831.611. 
831.622. 
831.611. 
831.622. 
831.611. 
831.622. 
831.613. 
831.641. 
831.662. 
831.611. 
831.641. 
831.622. 
831.685. 
831.644. 
831.631. 
831.632. 
831.682. 
631.651. 
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Section 


631  2203 
831.2203 
831  2203 
831.2203 
838  711   . 
838  733  . 
838  733  . 
838  733 
838  733 
838  921 
838  921 
838  922  . 
8381006 
838  1006 
838  1016 
890  803  . 
890  803  . 
890  803  . 
890.805  . 
890805  . 


Paragraph 

•- 

(c) 

(f) 

(Q) 

(Q)(2)  

(a) 

(•)(2) 

(aM2)  

(aM2) 

(aM2)  

(a) 

(bMD  

(a) 

(cM3) 

(dM3) 

(a) 

(a)(3)(ii)  

(a)(3)(ii)  

(a)(3)(iii) 

(aM2)(i)  

(a)(2)(ii)  


Ramove 


831.608  

831.607  

831 .605(a)  or  (b) 
831.605(a)  or  (b) 
831.614  

831.604  

831.605  

831.612  

831.613  

831.614  

831.614  

831.614  ^.. 

831.614  

831.607  

831.614  

831.621   

831.622  

831.622  

831.621  

831.622  


Add 


631.618. 

831  614. 

831  611(a)  or  (b). 

831.611(a)  or  (b). 

831.641. 

631.611. 

831.612. 

831.631. 

831.632. 

831.641. 

831641. 

831.641. 

831  641. 

831.614. 

831641. 

831.682. 

831.683. 

831.663. 

831.682. 

831.683. 


K 


6.  Section  831.665.  is  added  to  read  as 
follows: 

§  831 .665    Paymant  of  dapoalta  undar 
S831.631.  S831.632.  §631.682,  or  §831.684 
ur>d«r  pr»-Octob«r  1, 1993,  law  or  wt>ar)  tha 
rettrefl  has  died  prior  to  OctotMr  1, 1993. 
[Rasarved] 

§§  831 .604  ttirough  831 .630 
[Radaslgnatad] 

7.  Sections  831.604  through  831.630 
are  redesignated  as  follows: 


Old  section 


831612  .. 
831  613  .... 
831614  .. 

831.615  ... 

831.616  ... 

831.617  ... 
831  618  ... 

831.619  ... 

831.620  ... 

831.621  ... 

831.622  ... 
831  623  ... 
831  624(a) 
831.624(b) 
831.624(c) 
831 .624id) 
831  624(e) 

831.625  ... 

831.626  ... 

831.627  ... 

831 .628  ... 

831.629  ... 

831.630  ... 

831.605  ... 

831.606  ... 

831.607  ... 

831.608  .. 
831  609  ... 

831.610  ..: 

831.611  ... 
831.604  ... 


New  section 


831  632. 

831  631. 

831.641. 

831.671. 

831.672. 

831.673. 

831.642. 

831.643. 

831.651 

831  682. 

831.683. 

831  684. 

831.661. 

831.665.(a) 

831.665.(b) 

831.665.(c) 

[removed] 

831.644. 

831.616. 

831.681. 

831.685. 

831.662. 

831.645. 

831.612. 

831.613. 

831.614 

831.618. 

831.621. 

831.619 

831.622. 

831.611. 


Subpart  F — Survivor  Elections  and 
Annuitias 

8.  Subpart  F  is  amended  by  removing 
and  reservmg  §§  831.615  and  831  617 
and  adding  an  undesignated 
centerheading  immediately  before  the 
section  listed  in  the  left  column  as 
follows: 


Section 

Undesignated  centertteading 

831  601  

Organization  and  Structure  of 

Regulations  on  Survivor  An- 

nuities. 

831.611  

Elections  at  t^e  Time  of  Retire- 

ment. 

831.621  

Changes  of  Survivor  Elections. 

831.631  

Post-Retirement  Elections. 

831.641  

Eligibility. 

831.651  

Payment  of  Survivor  Annuities. 

831.661  

Survivor  Election  Deposits. 

831.671  

Children's  Annuities. 

831.681  

Regulations       Pertaining       to 

Noncodjfied  Statutes. 

9.  In  newly  redesignated  §  831.661, 
the  section  heading  is  revised  to  read  as 
follows: 

§  831 .661    Oapoaita  not  aubjact  to  wahrer. 

10.  In  newly  redesignated  §  831.662, 
the  section  heading  is  revised  to  read  as 
follows: 

§  831 .662    Dapoaits  required  to  change  an 
elaction  after  final  ad|udlcation. 

11.  Section  831.663  is  added  to  read 
as  follows: 

§  831 .663    Actuarial  reduction  In  annuity  of 
retireaa  who  maica  poat-retiremant  elections 
to  provkto  a  currant  spouse  srtnuity  or  s 
former  spouse  snnuity. 

(a)  Applicability  of  this  section.  This 
section  applies  to  all  retirees  who  are 
required  to  pay  deposits  under 
§  831.631  or  §  831.632  and  have  not 
paid  any  portion  of  the  deposit  prior  to 


October  1. 1993.  or  from  annuity 
accruing  before  that  date. 

(b)  Other  methods  of  payment  not 
available.  Retirees  described  in 
paragraph  (a)  of  this  section  must  have 
a  permanent  annuity  reduction 
computed  under  paragraph  (d)  of  this 
section. 

(c)  Commencing  date  of  the  reduction. 
A  reduction  under  this  section 
commences  on  the  same  date  as  the 
annuity  reduction  under  §831.631  or 
§831.632. 

(d)  Computing  the  amount  of  the 
reduction.  The  annuity  reduction  under 
this  section  is  equal  to  the  lesser  of — 

(1)  The  amount  of  the  deposit  under 
§  831.631  or  §  831.632  divided  by  the 
present  value  factor  for  the  retiree's  age 
on  the  commencing  date  of  the 
reduction  under  paragraph  (c)  of  this 
section  (plus  any  previous  reduction(s) 
in  the  retiree's  annuity  required  under 
this  section  §831.864);  or 

(2)  Twenty-five  percent  of  the  rate  of 
the  retiree's  self-only  annuity  on  the 
commencing  date  of  the  reduction 
under  p>aragraph  (c)  of  this  section. 

(e)  Termination  of  the  reduction.  (1) 
The  reduction  under  this  section 
terminates  on  the  date  that  the  retiree 
dies. 

(2)  If  payment  of  a  retiree's  annuity  is 
susi>ended  or  terminated  and  later 
reinstated,  or  if  a  new  annuity  becomes 
payable,  OPM  will  increase  the  amount 
of  the  original  reduction  computed 
under  paragraph  (d)  of  this  section  by 
any  cost-of-living  adjustments  under 
section  8340  of  title  5,  United  States 
Code,  occurring  between  the 
commencing  date  of  the  original 
reduction  and  the  commencing  date  of 
the  reinstated  or  new  annuity  (but  the 
adjusted  reduction  may  not  exceed  25 
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percent  of  the  rate  of  the  reinstated  or 
new  self-only  annuity). 

12.  Section  831>664  is  added  to  read 
as  follows: 

§  631 .664    Pot-rtkentin  survivor  elActton 
deposits  ttMt  were  partially  paid  before 
October  1,1993. 

(a)  Applicability  of  this  section.  This 
section  apphes  to  all  retirees  who  are 
required  to  pay  deposits  under 
§831.631.  §831.632,  §831.682.  or 
§831.684  and  have  paid  some  portion 
(but  not  all]  of  the  deposit  prior  to 
October  1.  1993.  or  from  annuity 
accruing  before  that  date. 

(b)  Other  methods  of  payment  not 
available.  Retirees  described  in 
paragraph  (a)  of  this  section  must  have 
a  permanent  annuity  reduction 
computed  under  paragraph  (d)  of  this 
section. 

(c)  Commencing  date  of  the  reduction. 
A  reduction  under  this  section 
commences  on  October  1,  1993. 

(d)  Computing  the  amount  of  the 
reduction.  The  annuity  reduction  under 
this  section  is  equal  to  the  lesser  of — 

(1)  The  amount  of  the  principal 
balance  remaining  to  be  paid  on  October 
1. 1993.  divided  by  the  present  value 
factor  for  the  retiree's  age  on  October  1. 
1993:  or 

(2)  Twenty-five  percent  of  the  rate  of 
the  retiree's  self-only  annuity  on 
October  1. 1993. 

(e)  Termination  of  the  reduction.  (1) 
The  reduction  under  this  section 
terminates  on  the  date  that  the  retiree 
dies. 

(2)  If  payment  of  a  retiree's  annuity  is 
suspended  or  terminated  and  later 
reinstated,  or  if  a  new  annuity  becomes 
payable,  OPM  will  increase  the  amount 
of  the  original  reduction  computed 
under  paragraph  (d)  of  this  section  by 
any  cost-of-living  adjustments  under 
section  8340  of  title  5.  United  States 
Code,  occxirring  between  the 
commencing  date  of  the  original 
reduction  and  the  commencing  date  of 
the  reinstated  or  new  annuity  (but  the 
adjustment  reduction  may  not  exceed  25 
percent  of  the  rate  of  the  reinstated  or 
new  self-only  annuity). 

PART  842— FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM;  BASIC 
ANNUITY 

13.  The  authority  citation  for  part  842 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8461(g):  §§642.104  and 
842.106  also  issued  under  5  U.S.C.  8461(n): 
§  842.105  also  issued  under  5  U.S.C. 
6402(c)(1)  and  7701(b)(2);  §  842.106  also 
issued  under  section  7202(m)(2)  of  the 
Omnibus  Budget  Reconciliation  Act  of  1990. 
Pub.  L.  101-508  and  5  U.S.C  8402(c)(1), 
$S  842.604  and  842.611  also  issued  under  5 


U.S.C  6417:  §  642.607  also  issued  under  5 
U.S.C  6416  and  8417;  §842.614  also  issued 
under  5  U.S.C  6419.  §  842.615  also  issued 
under  5  U.S.C  8418;  §  842.703  also  issued 
under  section  7001(a)(4)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990,  Pub.  L. 
101-508;  §842.707  also  issued  under  section 
6001  of  the  Onmibus  Budget  Reconciliation 
Act  of  1987.  Pub.  L.  100-203;  §  842.708  also 
issued  under  section  4005  of  the  Onuiibus 
Budget  Reconciliation  Act  of  1989^b.  L. 
101-239  and  section  7001  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990,  Pub.  L. 
101-508;  subpart  H  also  issued  under  5 
use  1104. 

14.  Section  842.602  is  amended  by 
adding  in  alphabetical  order  a  definition 
of  the  term  "present  value  factor"  to 
read  as  follows: 

1842.602    Definitions. 

•         •         •         •         • 

Present  value  factor  means  the 
amount  of  money  (earning  interest  9t  an 
assumed  rate)  required  at  the  time  of 
retirement  to  fund  an  annuity  that  starts 
out  at  the  rate  of  $1  a  month  and  is 
payable  in  monthly  installments  for  the 
annuitant's  lifetime  based  on  mortality 
rates  for  non-disability  annuitants  under 
the  Civil  Service  Retirement  System: 
and  increases  each  year  at  an  assumed 
rate  of  inflation.  Interest,  mortality,  and 
inflation  rates  used  in  computing  the 
present  value  are  those  used  by  the 
Board  of  Actuaries  of  the  Civil  Service 
Retirement  System  for  valuation  of  the 
System,  based  on  dynamic  assumptions. 
The  present  value  factors  are  unisex 
factors  obtained  by  averaging  six 
distinct  present  value  factors,  weighted 
by  the  total  dollar  value  of  annuities 
typically  paid  to  new  retirees  at  each 
age. 

15.  In  §842.615.  paragraph  (d)  is 
added  and  the  section  heading  and 
paragraphs  (b)  and  (c)  are  revised  to 
read  as  follows: 

§842.615    Deposits  required. 

(b)  Actuarial  reduction  in  annuity  of 
retirees  who  make  post-retirement 
elections  to  provide  a  current  spouse 
annuity  or  a  former  spouse  annuity.  (1) 
The  annuity  reduction  required  by 
paragraph  (b)(2)  of  this  section  applies 
to  all  retirees  who  are  required  to  pay 
deposits  under  §  842.611  or  §  842.612 
and  have  not  paid  any  portion  of  the 
deposit  prior  to  October  1. 1993.  or  from 
annuity  accruing  before  that  date. 

(2)  Retirees  described  in  paragraph 
(b)(1)  of  this  section  must  have  a 
permanent  annuity  reduction  computed 
under  paragraph  (b)(4)  of  this  section. 

(3)  A  reduction  under  paragraph  (b)(2) 
of  this  section  commences  on  the  same 


date  as  the  annuity  reduction  under 
§842.611  or  §842.612 

(4)  The  annuity  reduction  under 
paragraph  (b)(2)  of  this  section  is  equal 
to  the  lesser  of — 

(i)  The  amount  of  the  deposit  under 
§  842.611  or  §  842.612  divided  by  the 
present  value  factor  for  the  retiree's  age 
on  the  commencing  date  of  the 
reduction  under  paragraph  (b)(3)  of  this 
section  (plus  any  previous  reduction(s) 
in  the  retiree's  annuity  required  under 
paragraph  (b)(2)  or  (c)(2)  of  this  section): 
or 

(ii)  Twenty-five  percent  of  the  rate  of 
the  retiree's  self-only  annuity  on  the 
commencing  date  of  the  reduction 
(under  paragraph  (b)(3)  of  this  section). 

(5)  (i)  The  reduction  under  paragraph 
(b)(2)  or  paragraph  (c)(2)  of  this  section 
terminates  on  the  date  that  the  retiree 
dies. 

(ii)  If  payment  of  a  retiree's  annuity  is 
suspended  or  terminated  and  later 
reinstated,  or  if  a  new  annuity  becomes 
payable,  OPM_will  increase  the  amount 
of  the  original  reduction  computed 
under  paragraph  (b)(4)  or  paragraph 
(c)(4)  of  this  section  by  any  cost-of- 
living  adjustments  under  section  8462 
of  title  5.  United  States  Code,  occurring 
between  the  commencing  date  of  the 
original  reduction  and  the  commencing 
date  of  the  reinstated  or  new  annuity 
(but  the  adjusted  reduction  may  not 
exceed  25  percent  of  the  rate  of  the 
reinstated  or  new  self-only  annuity). 

(c)  Post-retirement  survivor  election 
deposits  that  were  partially  paid  before 
October  1.  1993.  (1)  The  annuity 
reduction  required  by  paragraph  (c)(2) 
of  this  section  applies  to  all  retirees  who 
are  required  to  pay  deposits  under 
§842.611  or  §842.612  and  have  paid 
any  portion  (but  not  all)  of  the  deposit 
prior  to  October  1. 1993.  or  bom 
annuity  accruing  before  that  date. 

(2)  Retirees  described  in  paragraph 
(c)(1)  of  this  section  must  have  a 
permanent  annuity  reduction  computed 
under  paragraph  (c)(4)  of  this  section. 

(3)  A  reduction  under  paragraph  (c)(2) 
of  this  section  commences  on  October  1, 
1993. 

(4)  The  annuity  reduction  under 
paragraph  (c)(2)  of  this  section  is  equal 
to  the  lesser  of — 

(i)  The  amount  of  the  principal 
balance  remaining  to  be  paid  on  October 
1. 1993.  divided  by  the  present  value 
factor  for  the  retiree's  age  on  October  1, 
1993: or 

(ii)  Twenty-five  percent  of  the  rate  of 
the  retiree's  self-only  annuity  on 
October  1. 1993. 

(5)  (i)  The  reduction  under  paragraph 
(c)(2)  of  this  section  terminates  on  the 
date  that  the  retiree  dies. 
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(ii)  If  iMyment  of  a  retiree's  annuity  is 
suspended  or  terminated  and  later 
reinstated,  or  if  a  new  annuity  becomes 
payable,  OPM  will  increase  the  amoimt 
of  the  original  reduction  computed 
under  paragraph  (b)(4)  or  paragraph 
(c)(4)  of  this  section  by  any  cost-of- 
living  adjustments  under  section  8462 
of  title  5.  United  States  Code,  occurring 
between  the  commencing  date  of  the 
original  reduction  and  the  commencing 
date  of  the  reinstated  or  new  annuity 
(but  the  adjusted  reduction  may  not 
exceed  25  percent  of  the  rate  of  the 
reinstated  or  new  self-only  annuity). 

(d)  For  retirees  who  die  before 
October  1, 1993,  any  unpaid  portion  of 
the  deposit  required  under  $842,611  or 
§  842.612  will  be  collected  from  the 
survivor  annuity  (for  which  the  election 
required  the  deposit)  before  OPM  pays 
any  survivor  annuity. 

[FR  Doc  93-25058  Filed  10-12-93;  8:45  tm] 
icoof  «m  01  M 


DEPARTMENT  OF  AQRICULTURE 

Pachare  and  Stockyards 
Administration 

9  CFR  Paita  201  and  203 
MN069O-AA07 

Regulationa  and  PoHcy  Stalsmsnts 
Undsr  tits  Pacfcara  and  Stockyards 
Act:  Trsds  Prsctioss,  Scslsjsst 
Instructions,  Advsrtiaing  AHowanos 
Quidsllnss 

AQCNCY:  Packers  and  Stockyards 

Administration,  USOA. 

ACnow.  Final  rule. 

SUMMARY:  Proposed  amendments  to 
rules  issued  under  the  Packers  and 
Stockyards  (PfcS)  Act  (7  U.S.C  181  et 
seq.)  were  published  in  the  Federal 
Sinister  (57  FR  45005)  on  September 
30, 1992.  This  document  adopts 
proposed  changes  which  amend  one 
regulation  by  lessening  restrictions  on 
market  agencies  selling  on  commission 
and  amends  a  statement  of  general 
policy  to  provide  greater  clwity 
concerning  guidelLies  for  advertising 
allowances  and  other  promotional 
programs  offered  by  meat  packers. 
Proposed  changes  which  remove  6 
regulations  are  also  being  adopted.  FouiT 
of  these  regulations  provide  outdated 
procedures  for  testing  scales  subject  to 
the  P&S  Act  and  the  other  concern 
selling  agencies  providing  price 
guarantees  and  tneir  ability  to  employ 
certain  individuals.  Seven  other 
regulations  and  a  stAtement  of  general 
policy  will  be  retained  in  their  present 


form  as  set  forth  in  the  proposal  at  57 

FR  45006. 

EFFECTIVE  tMTE:  November  12, 1993. 

FOR  RjnrmCR  MFORMA-nON  co»ctact: 
Harold  W.  Davis.  Director,  Livestock 
Marketing  Division,  (202)  720-6951,  or 
Kenneth  Stricklin,  Director,  Packer  and 
Poultry  Division,  (202)  720-7363. 
SUPFI^MEMTARY  INFORMATION:  In 
response  to  the  proposal  published  in 
the  Federal  Re^ster  (57  FR  45005).  the 
Agency  received  a  total  of  13  comments. 
Comments  were  received  firom  five 
livestock  producer  trade  associations, 
five  individuals  and  groups  representing 
hvestock  marketing  interest,  one  meat 
trade  association,  and  the  other  two 
were  from  poultry  grower  and  processor 
trade  associations. 

Nine  comments  were  received 
concerning  removal  of  §  201.64 
concerning  price  guarantees  by  market 
agencies  selling  livestock  on  a 
commission  basis.  Four  comments  from 
livestock  producer  trade  associations, 
including  two  national  associations,  and 
two  from  aa8ociati<uis  representing 
cooperative  livestodi  maricets  support 
removal  of  this  regulation.  While  three 
of  these  comments  provide  general 
support  for  all  the  proposals,  one 
commmt  from  a  natiooal  association 
representing  Uvestock  producers  and 
the  two  comments  from  cooperative 
marketing  interects  specifically  assert 
removal  of  this  regulation  wiU  help 
selling  agencies  compete  more 
effectively  and  benefit  livettodi 
producers.  Three  comments  from 
marketing  interests  object  to  removal  of 
S  201.64  because  they  believe  its 
removal  could,  in  the  long  term,  vreaken 
market  agencies  selling  on  commission 
and  actually  lead  to  1ms  competition. 

Removal  of  §  201.64  of  the  regulations 
will  permit  selling  agencies  to  compete 
more  efiiectively  with  other  types  of 
marketing  businesses  which  are  not 
affected  by  this  regulation.  If  price 
guarantees,  which  have  been  prohibited 
by  this  regulation,  are  ofiiared  in  a 
maimer  that  is  unjustly  discriminatory, 
restrict  competition,  or  have  the  effect  of 
creating  an  unfair  competitive 
envirounent,  the  Agency  has  authority 
to  address  specific  problems  on  a  case- 
by-case  basis  under  the  provisions  of  the 
P&S  Act.  Further,  structural  changes  in 
the  livestock  marketing  industry  have 
altered  the  importance  of  §  201.64  since 
market  agencies  selling  on  commission 
are  only  one  of  several  marketing 
alternatives  available  to  most  livestock 
sellers  today.  Other  Alternatives  include 
packer  and  dealer  buying  stations  and 
direct  purchases  by  packers,  dealers, 
and  producers. 


Six  comments  wrere  received 
concerning  the  proposed  removal  of 
§  201.66  and  all  generally  supported 
removal.  This  regulation  was  Intended 
to  prohibit  less  than  arm's  length 
transactions  between  a  packer  and 
selling  agency,  thereby  avoiding  any 
conflict  of  interest.  While  this  regulation 
eliminates  a  potential  conflict  of 
interest,  it  also  restricts  potential  buying 
power.  Since  dealers  and  order  buyers 
are  permitted  to  be  employed  by  a 
sellhig  agency,  except  in  key  positions, 
we  can  see  no  viable  reason  to  continue 
to  exclude  packer  employees  from 
employment  by  a  selling  agency  under 
similar  circimistances.  Concerns 
regarding  potential  conflicts  of  interest 
are  addressed  under  §  201.56  by 
restricting  employment  in  specific  key 
positions.  Further,  provisions  of  the  P&S 
Act  which  prohibit  unfair  and  deceptive 
practices  would  make  any  unfair 
advantage  gained  &x>m  such 
employment  unlawful 

Sec^ons  201.72-1.  201.78-1. 
201.106-1,  and  201.106-2,  which 
provided  detailed  instructions  isa 
testing  scales  sebject  to  the  P&S  Act. 
will  be  removed  as  propoeed.  These 
regulations  are  outaated  and.  in  some 
instances,  in  conflict  with  current 
testing  requirements  as  set  forth  in  the 
National  Bureau  of  Standards  (now 
National  Institute  of  Standards  and 
Technology)  Handbook  44. 
"SpedficatioDS,  Tolwancee.  and  other 
Tedmical  Requirements  for  Weighing 
and  Measuring  Devices"  which  has  been 
incorporated  in  §  201.71.  All  six  of  the 
commeots  which  address  these 
regulationa  supported  their  removaL 

As  proiKMed.  §  201.56  will  be 
amended  to  permit  selling  agencies, 
their  otvners.  officers,  agents,  and 
employees  (except  specified  key 
employees)  to  purchase  livestock  out  of 
coiMignment  for  any  purpose  provided 
the  livestock  is  first  offered  for  sale  in 
an  open,  competitive  maimer  to  other 
avaikble  buyers.  This  proposal  limits 
the  definition  of  key  employees  to  the 
auctioneer,  weighmaster.  and  private 
treaty  or  commission  salesman.  S\ich 
key  employees  will  be  prohibited  from 
purchasing  livestock  out  of  consignment 
for  any  purpoee  for  their  ovni  account 
This  change  will  permit  selling  agencies 
to  market  livestock  in  a  manner  that  best 
represents  the  interest  of  the  livestock 
seller  and  provide  greater  flexibility  for 
maricet  mechanisms  to  work. 

Nine  comments  were  received  which 
addressed  the  proposed  amendments  to 
§  201.56.  All  support  the  proposed 
changes.  One  comment  firom  a  national   i 
assodation  representing  livestock  < 

markets  suggests  the  term  "Salesman" 
be  clarified  to  state  clearly  it  applies  to 
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parsons  who  actually  take  bids  at  a 
particular  sale,  rather  than  a  fieldman. 
The  language  being  adopted  herein  is 
limited  to  a  prohibition  against 
purchases  from  consignment  by 
salesmen  and  other  specified  key 
employees,  and  the  Agency  affirms 
there  is  no  intent  to  include  fieldmen 
who  are  not  engaged  in  accepting  bids 
on  consigned  Uvestock. 

The  Agency  received  four  comments 
on  Its  proposed  changes  to  policy 
statement  203.14.  Three  of  the 
comments  generally  supported  the 
recommended  changes  and  one  opposed 
them.  The  opposing  comment  expresses 
concern  that  the  proposed  changes  will 
have  a  substantial  economic  effect  on 
the  small  entities.  The  concern  is  that 
larger  processors  will  be  given  increased 
license  to  use  advertising  and  other 
allowances  to  freeze  out  competition 
from  small  producers  who  do  not  have 
the  financial  resources  to  compete  on  an 
even  playing  field  with  large  national 
marketers.  Fiuther,  the  conunent  states. 
In  effect,  that  imless  the  guidelines  are 
absolutely  compulsory  in  their 
application  and  complianoe,  it  is  likely 
that  they  may  stifle  competition. 

Iliis  policy  statement  was  issued  to 
provide  guidelines  to  the  meat  packing 
industry  in  compljring  writh  the 
provisiaDS  of  the  PftS  Act  when 
furnishing  advertising  and  allowances 
to  competing  customers.  The  guidelines 
were  not  written  to  cover  every 
promotional  activity  ofisred  by  every 
packer  and  are  adviirary  in  nature  and 
do  not  have  the  full  force  and  effsct^of 
law  (thus  the  use  of  "should"  rather* 
than  "must").  The  intent  of  the 
guidelines  is  to  asstue  that  small 
processors  are  not  put  at  a  competitive 
disadvantage  by  dlsciiminatoiy 
promotional  activity  of  larger 
processors.  Any  advertising  or 
allowance  activity  which  is  not  in 
conformity  with  the  gtiidelines  and 
violates  the  P&S  Act  will  be  investigated 
by  die  Agency  in  a  timely  manner  and 
appropriate  action  taken. 

After  considering  the  comments,  the 
Agency  has  determined  that  several  of 
the  examples  used  in  the  guidelines 
should  be  eliminated,  as  proposed,  to 
provide  clarity  and  user  friendliness.  By 
doing  so  the  Agency  will  be  consistent 
writh  the  Federal  Trade  Commissian 
which  amended  its  guidelines  in  August 
1990  by  eliminating  several  examples  of 
how  to  implement  promotional 
programs. 

As  proposed,  eadi  of  the  following 
regulations  and  statements  of  gsnenl 


poUcy  will  be  retained  in  their  present 
form: 

201.11    Suspended  regictranta,  officers, 
agents,  and  employees. 

201.42  Custodial  accounts  for  trust  funds. 

201.43  Payment  and  accounting  for 
livestock  and  live  poultry. 

201.67    Packers  not  to  own  or  finance  selling 

agencies. 
201.72    Scales,  testing  of. 
201.97    Annual  repons. 
201.99    Purchase  of  livestock  by  packers  on 

a  carcass  grade,  carcass  weight,  or  grade 

and  weight  basis. 
203.10    Statement  with  respect  to 

insolvency,  definition  of  current  assets 

and  current  liabilities. 

In  the  process  of  reviewing  these 
regulations,  it  was  determined  that  they 
were  necessary  to  the  efficient  and 
effective  enforcement  of  the  P&S  Act 
and  to  the  orderly  conduct  of  the 
marketing  system.  The  absence  of  any  of 
the  regulations  would  be  detrimental  to 
the  industry  and  could  result  in 
increased  litigation. 

The  comments  received  generally 
support  retaining  each  of  these 
regillations.  However,  some  individual 
comments  offisred  suggestions  on 
specific  sections.  Three  comments 
suggested  S  201.11  be  ammded  to  deny 
registration  to  any  appUcant  for 
registration  with  a  prior  conviction  for 
fraud,  theft,  or  embezzlement  and 
another  wanted  to  limit  siispensions  to 
specific  circumstances,  Since  this 
regulation  applies  to  registrants  that 
have  already  been  s\ispended,  these 
stiggestions  need  to  be  considered  under 
§  201.10  which  is  still  being  reviewed 
Two  comments  recommended  a 
statutory  dealer  trust  be  incorporated 
into  §  201.42  which  requires  selling 
agencies  to  maintain  custodial  aocoimts. 
A  statutOTy  dealer  trust  would  require 
legislation  amending  the  P&S  Act 
Another  comment  suggests  this 
regulation  be  {imended  to  permit  items 
added  to  the  buyer's  invoice  to  be  paid 
directly  from  the  custodial  accoimt.  The 
Agency  believes  this  regulation  already 
provides  sufficient  latitude  to  permit 
incidental  charges  that  are  directly 
related  to  a  transaction  to  be  paid  from 
the  custodial  accoimt  when  the  charge 
is  included  in  the  buyer's  pejrment  and 
deposited  directly  into  the  custodial 
account 

One  comment  proposed  amendments 
to  $  201.43  to  prohibit  coercion  or 
intimidation  to  dictate  the  terms  or 
manner  of  pajrment  on  a  poultry 
growing  arrangement  and  to  add 
recordkeeping  requirements  for  live 
poultry  dealers.  Sections  401  and  410  of 
the  P&S  Act  (7  U.S.C  221  and  228b-l) 
provide  reootdkeeping  and  pevuieut 
requirements  for  live  poultry  dealets. 


The  Agency  beUeves  these  provisions 
are  adequate  to  address  the  concons 
e^mressed  in  tiiis  comment. 

Two  comments  recommended 
S  201.67  be  amended  to  prohibit  packers 
from  owning  or  finAnring  a  selling 
agency  only  in  those  Instances  where  it 
leads  to  anticompetitive  behavior.  Since 
this  is  an  advisonr  regulation,  the 
practical  effect  of  the  regulation  is 
consistent  with  this  recommendation. 
One  comment  recommended  §  201.72  be 
amended  to  include  scale  testing 
requirements  for  scales  used  to  weigh 
poultry  feed  distributed  under  a  poultry 
growing  arrangement.  No  changes  are 
being  adopted  in  §  201.72  at  this  time. 
This  recommendation  would  require 
further  study  and  consideration  in  light 
of  cxirrent  legislative  authority  before 
any  changes  could  be  proposed.  One 
comment  opposes  retaining  the  anniml 
report  requirements  of  $  201.97  for  Uve 
poultry  dealers.  The  financial 
information  furnished  in  these  reports  is 
crucial  in  administering  the  poultry 
payment  and  trust  provisions  of  the  P&S 
Act  It  pcovides  the  necessary  data  fbr 
evaluadon  of  the  financial  stabiUty  of 
each  firm  and.  consequmtly.  the  ability 
of  each  to  make  prompt  pajnnent  for  live 
poultry. 

One  comment  recommended  %  201.99 
be  amended  to  establish  uniform 
purchasing  reqiiirements  for  all  packers 
purchasing  livestock  on  a  carcass  basis. 
Hie  Agency  is  responsible  for  ensuring 
that  a  packer's  purchasiikg  procedures 
do  not  result  in  any  unfair,  deceptive,  or 
discriminatory  practices;  however,  this 
does  not  include  estabUshing  uniform 
purchasing  or  marketing  programs  for 
the  industry. 

Two  comments  suggest  the  principal 
test  for  solvency  set  forth  in  §  203.10 
should  be  wheuer  a  person  can  pay  his/ 
her  obligations  as  they  come  due,  not 
whether  he/she  has  enough  current 
assets  to  meet  all  obligations  during  the 
next  12  months.  These  comments  do  not 
accurately  describe  the  principal  test  for 
insolvency  defined  in  §  203.10  which  U 
that  current  assets  be  at  least  equal  to 
current  liabilities.  ObhgaticMis  wrhich 
may  come  due  within  1  year,  but  have 
not  yet  been  incurred,  such  as  utilities, 
wages,  etc.,  are  not  considered  current 
liabilities.  The  issue  to  be  addressed  is 
whether  an  entity  has  the  ability  to  oieet 
its  day-to-day  (^ligations.  In  our 
experience,  the  current  asset/liability 
ration  is  the  best  measure  of  that  ability. 

The  changes  in  $$  201.56  and  203.14 
do  not  impose  or  change  any 
recordkeeping  or  infcumation  collectitn 
requirements.  KiH«Hnfl  requirements  in 
these  regulatioiu  have  been  previously 
approved  by  OMB  under  Control  No. 
0590-0001. 
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As  approved  by  (he  Regulatory 
Flexibility  Act,  it  is  hereby  certified  that 
these  rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  a  statement 
explaining  the  reasons  for  the 
certification  is  set  forth  in  the  following 
paragraph  and  is  being  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

While  these  amended  rules  impact 
small  entities,  they  will  not  have  a 
significant  economic  impact  on  any 
entity,  large  or  small.  The  primary  effect 
of  these  rules  is  to  remove  restrictions 
which  will  provide  greater  flexibility  for 
market  mechanisms  to  work  and 
provide  clarity  and  consistency  with 
other  regulations  and  guidelines. 
Although  the  primary  effect  is  to  rent«»Ye 
restrictions,  the  changes  further  restrict) 
purchases  by  auctioneers,  salesmen,  and 
weighmasters  to  eliminate  conflicts  of 
interest  in  fulfilling  their  fiduciary 
responsibilities  in  consignment 
transactions. 

These  amendments  to  rules  are  not 
major  rules  for  the  purposes  of  E.O. 
12291.  The  amendments  do  not  impose 
any  new  paperwork  requirements;  do 
not  have  implications  of  Federalism 
under  the  Criteria  of  E.O.  12612;  and  do 
not  impact  on  family  formation  under 
the  Criteria  of  E.O.  12606. 

These  amendments  to  rules  have  been 
reviewed  under  E.O.  12778,  Civil  Justice 
Reform,  and  are  not  intended  to  have 
retroactive  effect.  The  six  amendments 
will  not  preempt  State  or  local  laws, 
regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
these  amendments.  Prior  to  judicial 
challenge  of  the  amendments  to  rules,  a 
party  must  be  first  found  by  the 
Secretary  to  be  in  violation  of  the  P&S 
Act  and  in  violation  of  the  regulations. 
Second,  the  party  must  appeal  that 
finding  and  the  validity  of  the 
regulation  to  the  Secretary  in  the  course 
of  the  administrative  proceeding.  Only 
after  taking  these  steps,  the  party  may 
challenge  the  regulation  in  a  court  of 
competent  jurisdiction. 

List  of  Subjects  in  9  CFR  Parts  201  and 
203 

Advertising  allowances.  Market 
agency  employees.  Price  guarantees. 
Purchases  from  consignment,  Scale  test 
instructions. 

Done  at  Washington,  DC.  this  6th  day  of 
October  1993. 
Calvin  W.  Watkins, 
Acting  Administrator.  Packers  and 
Stockyards  Administration. 

For  reasons  set  forth  in  the  preamble, 
the  Packers  and  Stockyards 


Administration  will  amend  9  CFR  parts 
201  and  203  as  follows: 

1.  The  authority  citation  for  parts  201 
and  203  continues  to  read  as  follows: 

Authority:  7  U.S.C  204.  228;  7  CFR  2.17(e), 
256. 

PART  201— {AMENDED] 

2.  Remove  §201.64. 

3.  Remove  §201.66. 

4.  Remove  §201.72-1. 

5.  Remove  §201.78-1. 

6.  Remove  §201.106-1. 

7.  Remove  §201.106-2 

8.  Section  201.56  is  amended  by 
revising  paragraphs  (b),  (c),  and  (d).  and 
by  removing  paragraph  (e). 

§201.56    Market  agencies  selling  on 
commission,  purchases  from  consignment 

•         •         ■         •         • 

(b)  Purchases  from  consignment.  No 
market  agency  engaged  in  the  business 
of  selling  livestock  on  a  commission 
basis  shall  purchase  livestock  from 
consignments,  and  no  such  market 
agency  shall  permit  its  owners,  officers, 
agents,  employees  or  any  firm  in  which 
such  market  agency  or  its  owners, 
officers,  agents,  or  employees  have  an 
ownership  or  financial  interest  to 
purchase  livestock  consigned  to  such 
market  agency,  without  first  offering  the 
livestock  for  sale  in  an  open  and 
competitive  manner  to  other  available 
buyers,  and  then  only  at  a  price  higher 
than  the  highest  available  bid  on  such 
livestock. 

(c)  Key  employees  not  to  purchase 
livestock  out  of  consignments.  No 
market  agency  engaged  in  selling 
livestock  on  commission  shall  permit  its 
auctioneers,  weighmasters.  or  salesmen 
to  purchase  livestock  out  of 
consignment  for  any  purpose  for  their 
own  account,  either  directly  or 
indirectly. 

(d)  Purchase  from  consignments: 
disclosure  required.  When  a  market 
agency  purchases  consigned  livestock  or 
sells  consigned  livestock  to  any  owner, 
officer,  agent,  employee,  or  any  business 
in  which  such  market  agency,  owner, 
officer,  agent,  or  employee  has  an 
ownership  or  financial  interest,  the 
market  agency  shall  disclose  on  the 
account  of  sale  the  name  of  the  buyer 
and  the  nature  of  the  relationship 
existing  between  the  market  agency  and 
the  buyer. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0590-0001.) 

9.  Section  203.14  is  revised  to  read  as 
follows: 


$203.14    Statomant  wtth  fMiMCt  to 
advertising  aHowrances  and  other 
merchandising  payments  and  servlcas. 

The  Guidelines 

1.  lV?io  IS  a  customer?  {a)  A  customer  is  a 
person  who  buys  for  resale  directly  from  the 
packer,  or  through  the  packer's  agent  or 
broker;  and  in  addition,  a  customer  is  any 
buyer  of  the  packer's  product  for  resale  who 
purchases  from  or  through  a  wholesaler  or 
other  intermediate  reseller. 

(Note:  In  determining  whether  a  packer  has 
fulfilled  its  obligations  toward  its  customers, 
the  Packers  and  Stockyards  Administration 
will  recognize  that  there  may  be  some 
exceptions  to  this  general  definition  of 
"customer."  For  example,  the  purchaser  of 
distress  merchandise  would  not  be 
considered  a  "customer"  simply  on  the  basis 
of  such  purchase.  Similarly,  a  retailer  who 
purchases  solely  from  other  retailers  or  one 
who  makes  only  sporadic  purchases,  or  one 
who  does  not  regularly  sell  the  packer's 
product  or  who  is  a  type  of  retail  outlet  not 
usually  selling  such  products  will  not  be 
considered  a  "customer"  of  the  packer  unless 
the  packer  has  been  put  on  notice  that  such 
retailer  is  selling  its  product.) 

(b)  Competing  customers  are  all  businesses 
that  compete  in  the  resale  of  the  ptacker's 
products  of  like  grade  and  quality  at  the  same 
functional  level  of  distribution,  regardless  of 
whether  they  purchase  direct  from  the  packer 
or  through  some  intermediary. 

Example:  A  packer  sells  directly  to  some 
independent  retailers,  sells  to  the 
headquarters  of  chains  and  of  retailer-owned 
cooperatives,  and  also  sells  to  wholesalers. 
The  direct-buying  independent  retailers,  the 
headquarters  of  chains  and  of  retailer-owned 
cooperatives,  and  the  wholesalers' 
independent  retailer  customers  are  customers 
of  the  packer.  Individual  retail  outlets  which 
are  part  of  the  chains  or  members  of  the 
retailer-owned  cooperatives  are  not 
customers  of  the  packer. 

2.  Definition  of  services.  Services  are  any 
kind  of  advertising  or  promotion  of  a  packer's 
product,  including  but  not  limited  to, 
cooperative  advertising,  handbills,  window 
and  floor  displays,  demonstrators  and 
demonstrations,  customer  coupmns,  and 
point  of  purchase  activity. 

3.  Need  for  a  plan.  If  a  packer  makes 
payments  or  furnishes  services,  it  should  do 
so  under  a  plan  that  meets  several 
requirements.  If  there  are  many  competing 
customers  to  be  considered,  or  if  the  plan  is 
at  all  complex,  the  packer  would  be  well 
advised  to  put  its  plan  in  writing.  The 
requirements  are: 

(a)  Proportionally  equal  terms — The 
payments  or  services  under  the  plan  should 
be  made  available  to  all  competing  customers 
on  proportionally  equal  terms.  This  means 
that  payments  or  services  should  be  made 
proportionately  on  some  basis  that  is  feir  to 
all  customers  who  compete  in  the  resale  of 
the  packer's  products.  No  single  way  to 
achieve  the  projjer  proportion  is  prescribed, 
and  any  method  that  treats  completing 
customers  on  proportionally  equal  terms  may 
be  used.  Generally,  this  can  best  be  done  by 
basing  the  payments  made  or  the  services 
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furnished  on  the  dolUr  volume  or  on  the 
quantity  of  good*  purchased  during  a 
8p«:ified  period.  Other  methods  which  are 
fair  to  all  competing  customers  are  also 
acceptable. 

Example  J :  A  packer  may  properly  offer  to 
pay  a  specified  part  (say  50  percent)  of  the 
coat  of  local  advertising  up  to  an  amount 
equal  to  a  set  percentage  (such  as  5  percent) 
of  the  dollar  volume  of  such  purchases 
during  a  specified  time. 

Example  2:  A  packer  may  properly  place 
in  reserve  for  each  customer  a  specified 
amount  of  money  of  each  unit  purchased  and 
u»  It  to  reimburse  those  customers  for  the 
ook  of  advertising  and  promoting  the 
paUcer's  product  during  a  specified  time. 
Example  3:  A  packer's  plan  should  not 
provide  an  allowance  on  a  basis  that  has  rates 
graduated  with  the  anmunt  of  goods 
pun:hased,  as  for  instance.  1  percent  of  the 
first  Si. 000  purchases  per  month.  2  percent 
on  second  Si, 000  per  month,  and  3  percent 
on  all  over  that. 

(b)  Packer's  duty  to  inform — The  packer 
should  take  reasonable  action,  in  good  faith. 
to  inform  all  its  competing  customers  of  the 
availability  of  its  promotional  program.  Such 
nolificaUon  should  include  all  the  relevant 
details  of  the  oBer  in  time  to  enable 
customers  to  make  an  informed  (udgment 
whether  to  participate  Where  such  one-step 
notification  is  impracticable,  the  packer  may. 
in  lieu  thereof,  maintain  a  continuing 
program  of  first  notifying  all  competing 
customers  of  the  types  of  promotions  offered 
by  the  packer  and  a  specific  source  for  the 
ciKomer  to  contact  in  order  to  receive  fiill 
and  timely  noUce  of  all  relevant  details  of  the 
packer's  promotions.  Such  notice  should  also 
inform  all  competing  customers  that  the 
packer  offers  advertising  allowances  and/or 
other  promotional  assistance  that  are  usable 
In  a  practical  business  sense  by  all  retailers 
regardless  of  siie.  When  a  customer  indicates 
its  desire  to  be  put  on  the  notification  list 
the  packer  should  keep  that  customer 
advised  of  all  promotions  available  in  iu  area 
as  long  as  the  customer  so  desires.  The 
packer  may  make  the  required  notification  by 
any  means  it  chooses;  but  in  order  to  show 
later  that  it  gave  notice  to  a  certain  customer, 
it  is  in  a  better  poslUon  to  do  to  if  it  was 
givao  in  writing  or  a  record  %vas  prepared  at 
the  time  of  notificaUon  showing  date,  person 
notified,  and  contenU  of  notification. 

If  more  direct  methods  of  notification  are 
impracticable,  a  packer  may  employ  one  or 
more  of  the  following  methods,  the 
sufficiency  of  which  will  depend  upon  the 
complexity  of  its  own  distribution  system. 
Different  packers  may  find  that  different 
notification  methods  are  moat  effective  for 
them: 

(1)  The  packer  may  enter  into  contracts 
with  its  wholesaler,  distributors  or  other 
third  parties  which  conform  to  the 
requirements  of  item  5,  Infi*. 

(2)  The  packer  may  place  appropriate 
announcements  on  product  containers  or 
inside  thereof  with  conspicuous  notice  of 
such  enclosure  on  the  outside. 

(3)  The  packer  may  publish  notice  of  the 
availability  and  essenUal  features  of  a 
promotional  plan  In  a  publication  of  general 
distribution  in  the  trade.  * 


Example  I:  A  packer  has  a  wfaolesaler- 
oriented  plan  directed  to  wholesalers 
distributing  iu  products  to  retailing 
customers.  It  should  notify  alt  the  competing 
wholesalers  distributing  its  products  of  the 
availability  of  this  plan,  but  the  packer  is  not 
required  to  notify  retailing  customers. 

Example  2.  A  packer  who  sells  on  a  direct 
basis  to  some  retailers  in  an  area,  and  to  other 
reUilers  in  the  area  through  wholesalers,  has 
a  plan  ftjr  the  promotion  of  its  producu  at  the 
retail  level.  If  the  packer  directly  notifies  not 
only  all  competing  direct  purchasmg  retailers 
but  also  all  competing  retailers  purchasing 
through  the  wholesalers  as  to  the  availability. 
terms  and  conditions  of  the  plan,  the  packer 
is  not  required  to  notify  its  wholesalers. 

Example  3:  A  packer  regularly  engages  in 
promotional  programs  and  the  competing 
customers  include  large  direct  purchasing 
retailers  and  analler  customers  who 
purchase  through  wholesalers.  The  packer 
may  encourage,  but  not  coerce,  the  reuiler 
purchasing  through  a  wholesaler  to  designate 
a  wholesaler  as  its  agent  for  receiving  notice 
of,  collecting,  and  using  promotional 
allo%vances  for  the  customer.  If  a  wholesaler 
or  other  intermediary  by  written  agreement 
with  a  retailer  is  actually  authorized  to 
collect  promotional  pa>Tnenfs  from  suppliers. 
the  packer  may  assume  that  notice  of  and 
payment  under  a  promotional  plan  to  such 
wholesaler  or  mtermediary  constitutes  notice 
and  payment  to  the  retailer. 

(A  packer  should  not  rely  on  a  written 
agreement  authorizing  an  intermediary  to 
receive  notice  of  and/or  payment  under  a 
promotional  plan  for  a  retailer  if  the  packer 
knows,  or  should  know,  that  the  retailer  was 
coerced  into  signing  the  agreement  In 
addition,  a  packer  should  assume  that  an 
intermediary  is  not  authorized  to  receive 
notice  of  and/ or  payment  under  a 
promotional  plan  for  a  retailer  unless  there 
is  a  written  authonzation  signed  by  such 
retailer.) 

(c)  Availability  to  all  competing 
customers— The  plan  should  be  such  that  all 
types  of  competing  customers  may 
participate.  It  should  not  be  tailored  to  favor 
or  discriminate  against  a  particular  customer 
or  class  of  customers  but  should,  in  its  tetros. 
be  usable  in  a  practical  business  sense  by  all 
competing  custooMn.  This  may  require 
offering  all  such  customers  more  than  one 
way  to  participate  in  the  plan  or  offering 
alternative  terms  and  conditions  to  customers 
for  whom  the  basic  plan  is  not  usable  and 
suitable.  The  packer  should  not,  either 
expressly  or  t^f  the  %v8y  the  plan  operates, 
eliminate  some  competing  customers, 
although  It  may  offer  alternative  plans 
designed  for  diffiBrent  customer  classes.  If  It 
offiars  altsnutiv*  plans,  all  of  the  plans 
offered  should  provide  the  «nmt 
proportiooate  equality  and  the  packer  should 
inform  cximpeting  customers  of  the  various 
alternative  plans. 

When  a  packer,  in  good  faith,  often  a  basic 
plan.  Including  alternatives,  which  is 
reasonably  fair  and  nondiscriminatory  and 
refrains  from  taking  any  ttepa  which  would 
prereat  aoy  customer,  or  class  of  customers, 
from  participating  in  lu  program,  it  shall  be 
deemed  to  have  aattsfiad  its  obllgatloa  to 
make  its  plan  functionally  available  to  all 


customere,  and  the  failure  of  any  customer  or 
ctistomers  to  participate  in  the  program  shall 
not  be  deemed  to  place  the  packer  in 
violaUon  of  the  provuions  of  the  Packers  and 
Stockjrards  Act 

Example  1 :  A  packer  offers  a  plan  of  short 
term  store  displays  of  varying  sizes, 
including  some  which  are  suitable  for  each 
of  its  competing  customers  and  at  the  same 
time  are  small  enough  so  that  each  customer 
may  make  use  of  the  promotion  in  a  practical 
business  sense.  The  plan  also  calls  for 
uniform,  reasonable  certificalion  of 
performance  by  the  reUiler  Because  they  are 
reluctant  to  process  a  reasonable  amount  of 
paperworit,  some  small  retailers  do  not 
participate.  This  fact  is  not  deented  to  place 
a  packer  in  violaUon  of  Item  3(c)  and  it  is 
under  no  obligation  to  provide  additional 
alternatives. 

Example  2'.  A  packer  offers  a  plan  for 
cooperative  advertising  on  radio,  television, 
or  in  newspapers  of  general  circulation,  i 
Because  the  purchases  of  some  of  iu 
customers  are  too  small,  this  offer  is  not 
"functionally  available"  to  them.  The  packer 
should  offer  them  alternative(s)  on 
proportionally  equal  terms  that  are  usable  by 
them  and  suitable  for  their  business. 

(d)  Need  to  understand  terms — In 
informing  customers  of  the  details  of  a  plan, 
the  packer  should  provide  them  sufficient 
information  to  give  a  clear  understanding  of 
the  exact  terms  of  the  offer,  including  all 
alternatives,  and  the  conditions  upon  which 
payment  will  be  made  or  services  furnished. 

(e)  Checking  customer's  use  of  payments — 
The  packer  should  take  reasonable 
precautions  to  see  that  services  it  is  paying 
for  are  furnished  and  also  that  it  is  not 
overpaying  for  them.  Moreover,  the  customer 
should  expend  the  allowance  solely  for  the 
purpose  for  which  It  was  given  If  the  packer 
knows  or  should  know  that  what  it  pays  or 
furnishes  is  not  being  properly  used  by  some 
customers,  the  Improper  peymenU  or 
services  should  be  discontinued.* 

A  packer  who,  in  good  faith,  takes 
reasonable  and  prudent  measures  to  verify 
the  performance  of  lu  competing  customere 
will  be  deemed  to  have  satisfied  iu 
obligations  under  the  Act  Also,  a  packer 
who,  in  good  faith,  concludes  a  promotional 
agreement  with  wholesalers  or  other 
intermediaries  and  who  otherwise  conforms 
to  the  standwds  of  Item  5  shall  be  deemed 
to  have  satisfied  thu  obligation.  If  a  packer 
has  Uken  such  steps,  the  faa  that  a  particular 
customer  has  retained  an  allowance  in  excess 
of  the  cost  or  approximate  cost  if  tlie  actual 
cost  is  not  known,  of  services  performed  by 
the  customer  shall  not  alone  be  deemed  to 
place  a  packer  La  violation  of  the  Act 


>  In  order  to  avoid  tha  uilonng  of  promotional 
progranu  that  discruunate  against  paruculv 
cusUM&Ms  or  ciau  til  customen.  th«  packar  in 
oGbriog  to  pay  allowsoces  for  newspaper 
•dvertlstng  should  offar  to  pay  the  same  percentage 
of  tha  cost  of  newspaper  ad»«tising  for  all 
competing  customer*  tn  a  newspaper  of  tiw 
costooMr'*  cfaotca.  or  at  lawt  In  tho««  newspapw* 
that  mm^  the  la^iirMMBti  for  Mcood  class  mail 
privUe^w. 

a  The  paotlBg  of  aUo«raiicM  or  pajniMots  mat 
lia*«  littU  or  bo  telartonibip  to  coat  or  approxunaM 
cost  of  the  sarvlce  provided  t>y  tha  t«uii«r  may  b« 
considered  a  vioUOoa  of  section  202  of  the  Act. 
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(When  customers  may  have  different  but 
closely  related  costs  in  furnishing  services 
that  are  difficult  to  determine  such  as  the 
cost  for  distributing  coupons  from  a  bulletin 
board  or  using  a  window  banner,  the  packer 
may  furnish  to  each  customer  the  same 
payment  if  it  has  a  reasonable  relationship  to 
the  cost  of  providing  the  service  or  is  not 
grossly  in  excess  thereof.) 

4.  Competing  customers.  The  packer  is 
required  to  provide  In  its  plan  only  for  those 
customers  who  compete  with  each  other  in 
the  resale  of  the  packer's  products  of  like 
grade  and  quality.  Therefore  a  packer  should 
make  available  to  all  competing  wholesalers 
any  plan  providing  promotional  payments  or 
services  to  wholesalers,  and  similarly  should 
make  available  to  all  competing  retailers  any 
plan  providing  promotional  payments  or 
services  to  retailers.  With  these  jequirements 
met,  a  packer  can  limit  the  area  of  its 
promotion.  However,  this  section  is  not 
intended  to  deal  with  the  question  of  a 
packer's  liability  for  use  of  an  area  promotion 
where  the  eSect  may  be  to  injure  the  packer's 
competition. 

5.  Wholesaler  or  third  party  performance  of 
packer's  obligations.  A  packer  may,  in  good 
faith,  enter  into  written  agreements  with 
Intermediaries,  such  as  wholesalers, 
distributors  or  other  third  parties,  including 
promoters  of  tripartite  promotional  plans, 
which  provide  that  such  intermediaries  will 
perform  all  or  part  of  the  packer's  obligations 
under  this  part.  However,  the  interposition  of 
intermediaries  between  the  packer  and  its 
customers  does  not  relieve  the  packer  of  its 
ultimate  responsibility  of  compliance  with 
the  provisions  of  the  Packers  and  Stockyanis 
Act.  The  packer,  in  order  to  demonstrate  its 
good  faith  effort  to  discharge  its  obligations 
under  this  part,  should  include  in  any  such 
agreement  provisions  that  the  Intermediary 
will: 

(1)  Give  notice  to  the  packer's  customers  in 
conformity  with  the  standards  set  forth  in 
items  3(b)  and  (d),  supra; 

(2)  Check  customer  performance  in 
conformity  with  the  standards  set  forth  in 
item  3(e),  supra; 

(3)  Implement  the  plan  in  a  manner  which 
will  insure  its  functional  availability  to  the 
packer's  ctistomers  in  conformity  with  the 
standards  set  forth  in  item  3(c),  supra  (This 
must  be  done  whether  the  plan  is  one 
devised  by  the  packer  itself  or  by  the 
intermediary  for  use  by  the  packer's 
customers.):  and 

(4)  Provide  certification  in  writing  and  at 
reasonable  intervals  that  the  packer's 
customers  have  been  and  are  being  treated  in 
conformity  with  the  agreement. 

A  packer  who  negotiates  such  agreements 
with  its  wholesalers,  distributors  or  third 
party  promoters  will  be  considered  by  the 
Adininistration  to  have  justified  its  "good 
faith"  obligations  under  this  section  only  if 
it  accompanies  such  agreements  with  the 
following  supplementary  measures:  At 
regular  intervals  the  packer  takes  affirmative 
steps  to  verify  that  its  customers  are  receiving 
the  proportionally  equal  treatment  to  which 
they  are  entitled  by  making  spot  checks 
designed  to  reach  a  representative  cross 
section  of  its  customers.  Whenever  such  spot 
checks  indicate  that  the  agreements  are  not 


being  implemented  in  such  a  way  that  its 
customers  are  receiving  such  proportionally 
equal  treatment,  the  packer  takes  inmiediate 
steps  to  expand  or  to  supplement  such 
agreements  In  a  manner  reasonably  designed 
to  eliminate  the  repetition  or  continuation  of 
any  such  discriminations  in  the  future. 

Intermediaries,  subject  to  the  Packers  and 
Stockyards  Act,  administering  promotional 
assistance  programs  on  behalf  of  a  packer 
may  be  In  violation  of  the  provisions  of  the 
Packers  and  Stockyards  Act.  if  they  have 
agreed  to  perform  the  packer's  obligations 
under  the  Act  with  respect  to  a  program 
which  they  have  represented  to  be  usable  and 
suitable  fbr  all  the  packer's  competing 
customers  if  it  should  later  develop  that  the 
program  was  not  offered  to  all  or,  if  oSiered. 
was  not  usable  or  suitable,  or  was  otherwise 
administered  in  a  discriminatory  manner. 

6.  Customer's  liability.  A  customer,  subject 
to  the  Packers  and  Stockyards  Act,  who 
knows,  or  should  know,  that  it  is  receiving 
payments  or  services  which  are  not  available 
on  proportionally  equal  terms  to  its 
competitors  engaged  in  the  resale  of  the  same 
packer's  products  may  be  in  violation  of  the 
provisions  of  the  Act  Also,  customers 
(subject  to  the  Packers  and  Stockyards  Act) 
that  make  unauthorized  deductions  from 
purchase  invoices  fbr  alleged  advertising  or 
other  promotional  allowances  may  be 
proceeded  against  under  the  provisions  of  the 
Act. 

Example:  A  customer  subject  to  the  Act 
should  not  induce  or  receive  an  allowance  in 
excess  of  that  offered  in  the  packer's 
advertising  plan  by  billing  the  packer  at 
"vendor  rates"  or  for  any  other  amount  in 
excess  of  that  authorized  in  the  packer's 
promotion  program. 

7.  Meeting  competition.  A  packer  charged 
with  discrimination  under  the  provisions  of 
the  Packers  and  Stockyards  Act  may  defend 
its  actions  by  showing  that  the  payments 
were  made  or  the  services  were  furnished  in 
good  faith  to  meet  equally  high  payments 
made  by  a  competing  packer  to  the  particular 
customer,  or  to  meet  equivalent  services 
furnished  by  a  competing  packer  to  the 
particular  customer.  This  defense,  however, 
is  subject  to  important  limitations.  For 
instance,  it  is  insufficient  to  defend  solely  on 
the  basis  that  compmtition  in  a  particular 
market  is  very  keen,  requiring  that  special 
allowances  be  given  to  some  customers  if  a 
packer  is  "to  be  competitive." 

8.  Cost  justification.  It  Is  no  defense  to  a 
charge  of  unlawful  discrimination  in  the 
payment  of  an  allowance  or  the  furnishing  of 
a  service  for  a  packer  to  show  that  such 
payment  or  service  could  be  justified  through 
savings  in  the  cost  of  manufacture,  sale,  or 
delivery. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0590-0001) 

[PR  Doc  93-25007  Filed  10-12-93;  8:45  am] 

MUJNQ  COOe  $410-KO-#-M 


FARM  CREDIT  AOMiNISTRATION 

12  CFR  Parts  611. 613, 614, 620.  621, 
and  627 

RIN  3052-AB32 

Organization;  Eligibility  and  Scope  of 
Rnancing;  Loan  Policies  and 
Operations;  Disclosure  to 
Shareholders;  Accounting  and 
Reporting  Requirements;  Title  V 
Conservators  and  Recehrers; 
Correction 

AGENCY:  Farm  Credit  Administration. 
ACTION;  Final  rule;  correction. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  published  a  final 
rule  (58  PR  48780,  September  20, 1993) 
that  amended  the  regulations  updating 
the  existing  accounting  and  reporting 
reqmrements,  promoting  consistency 
with  industry  practices  pertaining  to 
problem  loan  accounting  and  reporting 
issues,  and  ensuring  that  the  regulatory 
requirements  and  standards  remain 
consistent  with  those  of  generally 
accepted  accounting  principles.  This 
doctiment  corrects  a  typographical  error 
in  the  final  rule. 

EFFECTtVE  DATE;  The  regulations  shall 
become  effective  on  December  31, 1993 
or  upon  the  expiration  of  30  days  after 
publication,  during  which  either  or  both 
Houses  of  Congress  are  in  session, 
whichever  is  later.  Notice  of  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  R.  Nicholson,  Paralegal 
Specialist,  Regulation  Development 
Division,  Office  of  Examination,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090.  (703)  883-4498.  TDD  (703) 
883-4444. 

SUPPLEMENTARY  iNFORMATK>N:  In 
preparing  the  final  rule  for  pubhcation 
in  the  Federal  Register,  a  typographical 
error  was  inadvertently  made  in  the 
second  sentence  of  §  621.20(b)(3). 
Accordingly.  FR  Doc.  93-22525. 
published  September  20. 1993,  is 
amended  as  follows; 

PART  621— ACCOUNTING  AND 
REPORTING  REQUIREMENTS 

Subpart  E— Reports  Relating  to 
Securities  Activities  of  the  Federal 
Agricultural  Mortgage  Corporation 

§621^0    [Corrected] 

1.  On  page  48790.  first  column, 
twentieth  line  from  the  bottom, 
paragraph  (b)(3)  of  §  621.20  is  corrected 
by  removing  the  reference  "§621.11" 
and  adding  in  its  place,  the  reference 
••§621.12". 
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Dated:  October  5, 1993. 
Cuttia  M  Andenon, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  93-24991  Filed  10-12-93;  8:45  am] 

MUMQ  COM  CTOe-OI-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[DoeltM  No.  92-NM-231-AD;  Amondnwnt 
39-^75;  AD  83-07-09  Rl] 

Airworthiness  Directives;  Canadair 
Model  CL-600-1A11  and  CL-600-2A12 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
apphcable  to  all  Model  CI^-600  series 
airplanes,  that  currently  requires  an 
inspection  to  verify  proper  installation 
of  tne  8  gage  feeder  wires  from 
generators  1  and  2  and  the  auxiliary 
power  unit  (APU).  and  correction  or 
replacement  of  discrepant  parts.  That 
action  was  prompted  by  reports  of  wire 
overheating  under  heavy  electrical  load 
conditions.  This  amendment  limits  the 
appUcability  of  the  rule.  TTie  actions 
specified  by  this  AD  are  intended  to 
prevent  potential  wire  overheating, 
which  could  result  in  a  cabin  fire. 
EFFECTIVE  DATE:  November  12. 1993. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier.  Inc..  Canadair, 
Aerospace  Ckoup.  P.O.  Box  6087. 
Station  A.  Montreal,  Quebec  H3C  3G9, 
Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW..  Ronton, 
Washington;  or  at  the  FAA.  Engine  and 
Propeller  Directorate.  New  York  Aircraft 
Certification  Office.  181  South  Franklin 
Avenue,  room  202.  Valley  Stream.  New 
York. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Michele  Maurer.  Aerospace  Engineer, 
Systems  and  Eqxiipment  Branch.  ANE- 
173.  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  181  South  FrankUn 
Avenue,  room  202,  Valley  Stream.  New 
York  11581;  telephone  (516)  791-6427; 
tax  (516)  791-9024. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  revising  AD 
83-07-09.  Amendment  39-4609  (48  FR 


14353.  April  4. 1983).  which  is 
apphcable  to  all  Canadair  Model  CL- 
600  series  airplanes,  was  published  in 
the  Federal  Register  on  March  3, 1993 
(58  FR  12192).  The  action  proposed  to 
supersede  an  existing  AD  to  limit  the 
apphcabihty  only  to  Model  CL-600- 
lAll  and  CL-600-2A12  series 
airplanes.  The  existing  AD  currently 
requires  a  one-time  inspection  to  verify 
proper  installation  of  the  8  gage  feeder 
wires  from  generators  1  and  2  and  the 
auxihary  power  unit  (APU),  and 
correction  or  replacement  of  discrepant 
parts.  The  models  that  would  be 
excluded  from  the  apphcabihty  of  the 
rule  are  later  models,  which  are 
equipped  with  improved  generator  and 
APU  feeder  wires. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

Ajiother  commenter  requests  that  this 
AD  action  be  issued  as  a  "revision" 
rather  than  a  "supersedure"  of  the 
existing  AD.  The  commenter  believes 
that  the  proposed  change  is  non- 
substantive in  natiue,  since  certain 
airplanes  equipped  with  improved 
wiring  would  be  removed  from  the 
apphcabihty  statement.  The  FAA 
concurs.  This  AD  action  is  reheving  in 
nature;  that  is,  fewer  airplanes  are 
affected  by  the  requirements.  To 
supersede  the  existing  AD  and  replace 
it  with  a  new  one  having  a  new  AD 
number,  would  serve  no  purpose  in 
terms  of  the  abihty  of  affected  operators 
to  track  comphance  with  the  AD  and 
maintain  accurate  records  of 
comphance.  Because  this  AD  requires 
only  a  one-time  action  and  was 
originally  effective  over  10  years  ago, 
the  FAA  finds  that  the  consequent 
workload  burden  that  would  be 
associated  with  revising  maintenance 
record  entries  (to  record  a  new  AD 
number)  among  all  of  the  affected 
operators  would  not  be  appropriate.  The 
FAA  considers  that  a  less  burdensome 
approach  is  to  revise  the  existing  AD, 
rather  than  to  supersede  it.  In 
accordance  with  this  approach,  the  final 
rule  for  this  action  (1)  retains  the  same 
AD  nimiber.  but  an  "Rl"  has  been 
added  to  it;  and  (2)  is  assigned  a  new 
amendment  number.  (This  change  does 
not  affect  the  operators'  obligation  to 
maintain  records  indicating  current  AD 
status.) 

Afiiected  operators  should  note  that 
this  revised  AD  has  been  reformatted  to 
be  in  comphance  with  the  Federal 
Register  style.  In  addition,  the 
comphance  time  for  corrective  action 


has  been  clarified  to  indicate  that  it  is 
required  "prior  to  further  fhght;"  and 
Canadair  Dravong  600-58001,  Note  17, 
has  been  included  in  the  AD  as  an 
additional  source  of  service  information. 
All  of  these  items  appeared  in  the  notice 
preceding  this  final  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Since  this  action  amends  the 
apphcabihty  of  an  existing  AD  to 
exclude  certain  models  of  airplanes,  no 
additional  operators  vdll  be  affected  by 
the  requirements  of  this  rule,  nor  will 
additional  costs  be  incurred. 

The  current  requirements  of  this  AD 
now  affect  approximately  90  airplanes 
of  U.S.  registry.  The  costs  associated 
with  accomphshing  the  requirements  of 
the  AD  are:  5  work  hours  per  airplane 
to  perform  the  required  one-time 
inspection,  at  an  average  labor  rate  of 
$55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
current  revised  AD  on  U.S.  operators  is 
estimated  to  be  $24,750.  or  $275  per 
airplane.  (This  total  cost  figure  assumes 
that  no  operator  has  yet  accomphshed 
the  requirements  of  this  AD.  However, 
based  on  the  fact  that  the  original  AD 
was  issued  some  10  years  ago,  in  all 
likelihood,  the  majority  of  aff^ed 
operators  have  comphed  previously 
with  the  rule.) 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federahsm 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
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Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-4609  (48  FR 
14353,  April  4, 1983),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-8675.  to  read  as  follows: 

63-07-09  Rl  Canadair  Amendment  39- 
8675.  Docket  92-NM-231-AD.  Revises 
AD  83-07-09.  Amendment  39-4609. 

Applicability:  All  Model  CL-600-1A11 
and  CL-60O-2A12  series  airplanes, 
certifi^ted  in  any  category. 

Compliance:  Required  as  Indicated,  unless 
accomplished  previously. 

Not*  1 :  This  AD  requires  the  same  actions 
as  required  by  AD  83-07-09.  amendment  39- 
4609,  but  is  applicable  to  fewer  airplanes. 
Operators  affected  by  this  AD  who  have 
accomplished  these  actions  previously  in 
accordance  with  AD  83-07-09  are 
considered  to  be  in  compliance  with  this 
revised  AD. 

To  prevent  possible  wire  overheatmg. 
which  could  result  in  a  cabin  fire, 
accomplish  the  following: 

(a)  Within  300  hours  time-in-service  or 
within  3  calendar  months  after  April  13, 
1983  (the  effective  date  of  AD  83-07-09, 
Amendment  39-4609),  whichever  occurs 
earlier,  perform  an  inspection  to  verify 
proper  installation  of  the  8  gage  feeder  wires 
from  generators  1  and  2  and  the  auxiliary 
power  unit  (APU),  in  accordance  with 
Canadair  Drawings  600-58001,  Note  17,  or 
600-58031,  Note  14;  and  CL-600  Completion 
Centre  Handbook  Section  6.  Prior  to  further 
flight,  correct  any  discrepant  wires  in 
accordance  with  the  drawings  or  handbook. 

(b)  Replacement  of  the  8  gage  generator  1, 
generator  2,  and  APU  feeder  wires  with  4 
gage  feeder  wires  of  the  same  type  constitutes 
an  approved  alternative  method  of 
compliance  for  the  requirements  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  FAA. 
Engine  and  Propeller  Directorate.  Operators 


shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  %vith  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  This  amendment  becomes  effective  on 
NovemlMr  12, 1993. 

Issued  in  Renton,  Washington,  on  August 
23, 1993. 

Dairell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  93-25036  Filed  10-12-93;  8:45  am) 

BHJJNO  COOC  4aiO-19-# 


14  CFR  Part  73 

[AlrepMe  Docket  Na  9»-ASW-1] 

EstabliahnMnt  of  Restricted  Atm  R- 
3807;  GiMKoe,  LA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnoN:  Final  rule. 

StJMMARY:  This  action  establishes 
Restricted  Area  R-3807  located  in  the 
vicinity  of  Glencoe.  LA.  The  restricted 
area  is  necessary  to  provide  for  the 
safety  of  aircraft  operations  in  the 
vicinity  of  a  tethered  aerostat  airborne 
radar  system  operated  by  the  U.S. 
Customs  Service.  The  aerostat  balloon 
will  be  operated  as  high  as  15,000  faet 
mean  sea  level  (MSL)  to  provide  radar 
surveillance  of  aircraft  suspected  of 
transporting  illegal  drugs  into  the 
United  States. 

EFFECnVC  DATE:  0901  UTC,  October  13, 
1993. 

FOR  nmTHER  INFORMATION  CONTACT: 
Lewis  W.  Still,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace — Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  telephone:  (202) 
267-9250. 

SUPPLEMENTARY  INFORMATION: 

History 

On  Jtme  16. 1993.  the  FAA  proposed 
to  amend  part  73  of  the  Federal  Aviation 
Regulations  (14  CFR  part  73)  to  establish 
Restricted  Area  R-3807,  Glencoe,  LA. 
(58  FR  33223). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 


proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
Six  comments  were  received  in 
response  to  the  Notice  of  Proposed 
Rulemaking  (NPRM)  published  on  Jiue 
16, 1993.  Five  comments  were  received 
from  interested  parties  that  represented 
helicopter  companies  or  helicopter 
organizations.  One  comment  was 
received  from  the  Louisiana  Department 
of  Transportation,  Aviation  Safety 
Program.  The  comments  are  as  follows: 

1.  Air  Logistics  Inc.,  objected  to  the 
proposal  and  stated  that  numerous 
fixed-wing  aircraft  and  more  than  400 
helicopters  operate  within  that  area, 
frequently  during  periods  of  reduced 
visioility.  They  also  stated  that  the 
aerostat  tether  will  neither  be  marked 
nor  lighted,  which  will  increase  the 
hazard  to  general  aviation,  thereby 
placing  passengers  and  crew  members 

in  jeopardy. 

2.  The  Helicopter  Safety  Advisory 
conference  stated  that  its  members 
operate  about  630  helicopters  in  the 
Gulf  of  Mexico  while  transporting  a 
daily  average  of  about  10,900  passengers 
in  the  vicinity  of  the  proposed  Glencoe 
restricted  area.  They  believe  that  the 
combination  of  an  unmarked  and 
imlighted  tethered  balloon  at  15,000  feet 
and  within  a  high  intensity  air  traffic 
area  will  present  a  serious  safety  hazard 
and  warrants  further  regulatory 
evaluation. 

3.  Industrial  Helicopters.  Inc..  stated 
that  there  is  high  density  traffic  in  the 
area  aroimd  R^tricted  Area  R-3807  and 
that  restricted  airspace  would  not 
prevent  an  inadvertent  encoujiter  with 
the  aerostat  during  marginal  weather 
conditions. 

4.  The  State  of  Louisiana.  Department 
of  Transportation.  Aviation  Safety 
Program,  is  concerned  about  the 
concentration  of  aviation  traffic  in  the 
area  around  R-3807  and  the  aerostat 
balloon's  effect  on  night  visual  flight 
rules  (VFR)  operations  in  proximity  of 
the  Le  Matire  Memorial  Airport. 

5.  Petroleum  Helicopters.  Inc..  is  of 
the  opinion  that  the  lack  of  marking  and 
lighting  of  the  tether  poses  an 
uimecessary  risk  to  air  operations.  Until 
a  suitable  means  of  marking  and  lighting 
is  developed,  the  aerostat  deployment 
should  remain  on  hold. 

6.  The  Helicopter  Association 
International,  commented  that  the 
establishment  of  Restricted  Area  R-3807 
will  not  prevent  air  traffic  from 
inadvertently  encotmtering  the  aerostat 
in  reduced  visibility  conditions.  An 
obstruction  the  size  of  the  aerostat  and 
the  tether  should  be  marked  and  lighted 
up  to  at  least  5.000  feet  MSL. 

The  Environmental  Assessment  that 
was  submitted  by  the  U.S.  Customs 
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Service  referencing  the  Glencoe  site. 
stated  among  other  items,  that  there 
would  be  no  impact  on  any  airport  in 
the  area. 

The  FAA's  study  indicates  that  there 
would  be  no  significant  impact  on 
instrument  flight  rules  (IFR)  and  VFR 
operations  in  the  area  of  the  aerostat. 

The  major  concerns  identified  by 
commenters  are  that: 

(1)  The  aerostat  is  positioned  in  an 
area  where  there  is  helicopter  VFR 
traffic  servicing  the  off-shore  oil  wells; 

(2)  The  Restricted  Area  R-3807  will 
not  appear  on  navigational  charts  until 
the  U.S.  Gulf  Coast  Charts  are  published 
on  November  11,  1993,  and 

(3)  The  tether  will  not  be  marked  or 
li^ed. 

The  FAA  has  undertaken  a  special 
effort  to  inform  pilots  of  the  restricted 
area  and  the  aerostat  location.  A  notice 
vtrith  a  graphic  depicting  the  location  of 
Restricted  Area  R-3807  has  been  mailed 
to  all  pilots  in  the  United  States.  The 
graphic  notice  will  be  published 
continuously  in  the  bi-weekly  Notice  to 
Airmen  (NOT AM)  publication  until  R- 
3807  appears  on  the  Houston  Sectional 
Chart  efiisctive  date  February  11, 1994. 
Prior  to  that  date  R-38G7  will  appear  on 
the  U.S.  Gulf  Coast  Chart,  effective 
November  11. 1993.  In  addition,  a 
nationwide  NOTAM  describing  the 
restricted  area  is  currently  in  effect  and 
available  to  pilots. 

High  intensity  strobe  lights  are 
installed  on  the  balloon  and,  as  an 
additional  safety  feature,  an  array  of 
high  intensity  strobe  lights  has  been 
installed  on  the  ground  around  the 
balloon's  anchor  point.  The  ground 
array  will  alert  pilots  of  the  tether 
location  if  they  inadvertently  stray  into 
the  restricted  area.  Also,  local  NOTAM's 
can  be  obtained  from  appropriate  air 
traffic  control  facilities  in  the  area. 
These  actions  address  the  concerns  of 
the  commenters  and  provide  the 
necessary  safeguards  for  operation  of  the 
aerostat.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Section  73.38  of 
part  73  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Order  7400.8A  dated  March  3, 1993. 

The  Rule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  establishes 
Restricted  Area  R-3807,  Glencoe.  LA. 
The  restricted  area  will  provide  airspace 
for  the  operation  of  a  tethered  aerostat- 
borne  radar  system.  This  system 
provides  surveillance  of  airspace  to 
detect  low  altitude  aircraft  attempting  to 
penetrate  the  United  States  airspace. 
The  restricted  area  encompasses  a  3- 
nautical-mile  radius  centered  at  lat 


29°48'37"N..  long.  91''39'47"W..  from 
the  surface  up  to  and  including  15.000 
feet  MSL.  This  system  increases  the 
probability  of  the  interception  and 
interdiction  of  suspect  aircraft  and 
provides  low  altitude  radar  coverage  for 
the  Customs  Service.  Restricted  Area 
R-3807  is  necessary  to  contain  a  U.S. 
Customs  Service  aerostat  balloon.  The 
circular  restricted  area  establishes 
airspace  that  aircraft  must  avoid  and 
therefore  will  not  strike  the  uiunarked 
and  unlighted  tether.  The  aerostat 
balloon  has  been  operated  within  a 
temporary  flight  restriction  area  since 
August  30, 1993.  because  of  urgent 
requirements  to  have  the  system  tested 
and  operational  as  soon  as  possible.  In 
view  of  the  safety  measures  previously 
described  and  the  notification  to  all 
pilots  of  the  current  operation  of  the 
balloon,  I  find  that  notice  and  public 
procedure  under  5  U.S.C.  553(b)  are 
impracticable  and  good  cause,  pursuant 
to  5  U.S.C.  553(d).  exists  for  making  this 
amendment  effiective  in  less  than  thirty 
days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

EnTironmental  Review 

An  environmental  assessment  of  the 
proposal  performed  by  C.H. 
Fenstermaker  &  Associated,  Inc., 
Environmental  Consultants,  for  the  U.S. 
Customs  Service,  which  the  FAA 
adopts,  finds  no  significant 
environmental  impact.  Use  of  the 
subject  area  as  proposed  is  consistent 
with  existing  national  environmental 
poUcies  and  objectives  as  set  forth  in 
section  101(a)  of  NEPA  and  will  not 
significantly  affected  the  quality  of  the 
human  environment  or  otherwise 
include  any  condition  requiring 
consultation  pursuant  to  section 
102(2)(c)ofNEPA. 

List  of  Subjects  in  14  CFR  Part  73 

Airapace,  Navigation  (air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73,  as  follows: 

PART  73— (AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  es  follows: 

Authority:  49  U.S.C.  app.  1348(aJ,  1354(a). 
1510, 1522;  E.O.  10854;  24  FR  9565.  3  CFR. 
1959-1963  Comp.,  p.  389;  49  U.S.C  106(g): 
14  CFR  11.69. 

173.38    [AmendMl] 

2.  §  73.38  is  amended  as  follows: 
n-3807  Glencoe.  LA    [New] 

Boundaries.  A  3-nautical-mile  radius 

centered  at  lat.  29°48'37'>I.,  long. 

91''39'47"W. 
Designated  altitudes.  Surface  to  15.000  feet 

MSL. 
Time  of  designation.  Continuous. 
Controlling  agency.  FAA.  Houston  ARTCC 
Using  agency.  USAF,  Southeast  Air  Defense 

Sector.  Tyndall  AFB.  FL 

Issued  in  Washington,  DC,  on  October  5, 
1993. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
IFR  Doc  93-25050  Filed  10-12-93;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  200  and  240 

[ReleaM  No.  33-7022;  34-33023;  IC-19768; 
File  No.  S7-S-93]  RIN  3235-AF85 

Securities  Transactions  Settlement 

AGENCY:  Securities  and  Exchange 

Commission 

action:  Final  Rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
announces  the  adoption  of  new  Rule 
15c6-l  imder  the  Securities  Exchange 
Act  of  1934  ("1934  Act")  which 
establishes  three  business  days  as  the 
standard  settlement  timeframe  for 
broker-dealer  trades,  effective  June  1, 
1995.  Rule  15c6-l  is  designed  to  reduce 
the  risk  to  clearing  corporations,  their 
members,  and  public  investors  inherent 
in  settling  securities  transactions  by 
4«ducing  the  number  of  unsettled  trades 
in  the  clearance  and  settlement  system 
at  any  given  time.  The  Rule  also  will 
facilitate  additional  risk  reduction 
measures  by  achieving  closer 
conformity  between  the  government 
securities  and  derivative  markets  and 
the  markets  for  other  securities. 
EFFECTIVE  DATE:  June  1. 1995. 
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FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Drogin.  Branch  Chief,  or  Sonia  Burnett, 
Attorney,  at  202/272-2775.  Office  of 
Securities  Processing  Regulation. 
Branch  of  International  and  Debt 
Clearing  Agency  Regulation,  Division  of 
Market  Regulation  ("Division").  450 
Fifth  Street.  N.W..  Mail  Stop  5-1, 
Washington.  DC.  20549. 
SUPPLEMENTARY  INFORMATION:  On 
February  23.  1993.  the  Commission 
proposed  for  comment  Rule  15c6-l  (17 
CFR  240.15c6-l)  under  the  1934  Act.' 
That  Rule  provides  that,  unless 
otherwise  expressly  agreed  by  the 
parties  at  the  time  of  the  transaction,  a 
broker  or  dealer  is  prohibited  from 
entering  into  a  contract  for  the  purchase 
or  sale  of  a  security  (other  than  an 
exempted  security,  government  security, 
municipal  security,  commercial  paper, 
bankers'  acceptance,  or  commercial  bill) 
that  provides  for  payment  of  funds  and 
delivery  of  securities  late""  than  the  third 
business  day  after  the  date  of  the 
contract.'  As  described  above,  the  Rule 
would  allow  a  broker  or  dealer  to  agree 
that  settlement  will  take  place  in  more 
than  three  business  days.  The 
agreement,  however,  must  be  express 
and  reached  at  the  time  of  the 
transaction.  In  the  Proposing  Release, 
the  Commission  invited  commentators 
to  address  the  merits  of  the  proposed 
Rule;  the  costs  and  benefits  of  the 
proposed  Rule;  the  scope  of  and 
securities  affected  by  the  proposed  Rule; 
broker-dealer  costs  to  develop  and 
employ  procedures  to  comply  with  the 
proposed  Rule;  and  any  risk  reduction 
benefits  and  costs  savings  that  may 
result  from  the  proposed  rule. 

The  Commission  received  comments 
from  1,914  commentators  concerning 
the  proposed  Rule.  Over  101 
commentators  favor  the  proposed  Rule. 
248  commentators  oppose  the  proposed 
Rule,  and  15  commentators  offered 
comments  on  the  proposed  Rule  but  did 
not  state  if  the  commentator  generally 
supports  or  opposes  the  proposal.  In 
addition,  1,550  commentators  submitted 
substantially  similar  letters  generally  in 
favor  of  increasing  the  safety  and 
soundness  of  the  U.S.  clearance  and 
settlement  system  but  urging  the 
Commission  to  ensure  that  investors  can 
continue  to  obtain  direct  registration  of 
their  securities  on  issuer  records  in  a 
tnree-day  settlement  environment.  Fifty- 


six  of  the  commentators  that  oppose  the 
Rule  expressed  concern  about  the  costs 
of  complying  with  the  three-day 
settlement.  A  complete  list  of 
commentators  is  attached  as  Appendix 
1.  Staff  of  the  Commission  has  prepared 
a  summary  of  the  comments,  a  copy  of 
which  has  been  placed  in  the  official 
file. 

As  discussed  below,  the  Commission 
agrees  with  many  of  the  commentators' 
suggestions,  and  the  Commission  has 
modified  Rule  15c6-l  accordingly.  For 
example,  the  Commission  is  modifying 
the  Rule  to  exempt  at  this  time 
transactions  in  limited  partnership 
interests  that  are  not  listed  on  a  national 
securities  exchange  or  traded  in  the 
over-the-counter  market  ("unlisted 
limited  partnership  interests")  and 
certain  new  issues  involving  firm- 
commitment  underwritings.  Although 
the  Corrmission  is  not  expanding  the 
scope  of  the  Rule  to  encompass 
municipal  securities,  the  Commission  is 
calling  upon  the  Municipal  Securities 
Rulemaking  Board  ("MSRB")  to  take  all 
steps  necessary  to  shorten  the  routine 
settlement  cycle  for  municipal  securities 
transactions  by  the  effective  date  of  Rule 
15c6-l.  In  addition,  the  Commission 
has  determined  not  to  exempt  other 
securities  issued  by  mutual  funds  and 
private  label  mortgage-backed  securities, 
or  listed  limited  partnership  interests. 
Finally,  the  Commission  is  modifying 
the  Rule  to  authorize  the  Commission, 
by  order,  to  exempt  additional  securities 
from  the  scope  of  Rule  15c6-l.  For  the 
reasons  discussed  in  the  Proposing 
Release  and  below,  the  Commission  is 
adopting  Rule  15c6-l,  as  revised, 
effective  June  1. 1995. 

I.  Background 

In  recognition  of  the  importance  of 
broker-dealer  settlement  practices  to  the 
clearance  and  settlement  process,'  the 
Securities  Acts  Amendments  of  1975 
('"1975  Amendments")*  authorized 
federal  regulation  of  the  time  and 
method  by  which  broker-dealers  settle 
securities  transactions.  In  adopting  the 


>  Securities  and  Exchange  Commission  Release 
Nos.  33-6976;  34-31904:  IC-192B2:  (February  23. 
1993).  58  PR  11806  (File  No.  S7-5-93)  ( ••Proposing 
Release'^). 

'As  noted  in  the  Proposing  Release,  because 
exchange-traded  options  and  government  securities 
routinely  settle  on  the  day  after  trade  date, 
settlement  of  such  securities  transactions  will  be 
essentially  unchanged. 


'The  term  ••clearance^'  includes  the  comparison 
of  data  regarding  the  terms  of  settlement  of 
securities  transactions  and  the  allocation  of 
securities  settlement  responsibilities.  After  trade 
comparison,  most  trades  clear  through  a  continuous 
net  settlement  system  C'CNS^')  operated  by  a 
clearing  corporation  registered  with  the 
Commission  under  Section  17A  of  the  1934  Ad. 
Under  CNS,  the  clearing  corporation  nets  each 
clearing  member's  purtjiases  and  sales  to  arrive  at 
a  daily  net  receive  or  deliver  obligation  for  each 
security  and  a  daily  net  settlement  payment 
obligation.  The  term  "settlement"  includes  the 
delivery  of  securities  in  exchange  for  funds, 
pursuant  to  the  terms  of  the  original  transaction, 
and  the  custody  of  securities.  See  section 
3(a)(23)(A)  of  the  1934  Act.  IS  U.S.C  78c(a)(23)(A). 

'Public  Law  94-29  section  16.  89  Stat.  146. 


1975  Amendments.  Congress  directed 
the  Commission  to  act  in  the  national 
interest  to  achieve  safety  and  efficiency 
in  clearance  and  settlement.  Section 
17A  of  the  1934  Act  directs  the 
Commission  "to  facilitate  the 
establishment  of  a  national  system  for 
the  prompt  and  accurate  clearance  and 
settlement  of  transactions  in  seciu-ities 
(other  than  exempted  seciu-ities)." '  That 
directive  was  revised  by  the  Market 
Reform  Act  of  1990*  to  reflect  the 
interdependence  of  options,  futures,  and 
equity  markets  that  trade  products 
involving  securities  or  stock  indexes. 

Currently,  the  settlement  cycle  in  the 
U.S.  varies  among  markets.'  Settlement 
of  securities  transactions  on  the  fifth 
business  day  after  the  trade  date  ("T+5") 
is  largely  a  function  of  market  custom 
and  industry  practice.  There  is  no 
federal  rule  that  mandates  a  specific 
settlement  cycle  for  securities 
transactions.  Indeed,  at  one  time,  other 
settlement  periods  were  considered 
"regular-way.""  Prior  to  1953. 
settlement  at  the  American  Stock 
Exchange  ("Amex")  occurred  on  the 
second  day  after  the  trade  date  ("T4-2"), 
and  gradually  moved  to  the  third  day 
after  the  trade  date  ("T+3")  in  1953,  T+4 
in  1962,  and  to  the  present  T+5  in 
1968.9  The  New  York  Stock  Exchange 
("NYSE")  originally  settled  trades  on 
T+1  in  the  1920s,  but  settlement  has 
gradually  moved  to  T+5.'"  Currently, 
self-regulatory  organization  ("SRO") 
rules  define  "regular  way"  settlement  as 
settlement  on  T+5."  At  this  time, 
however,  and  for  the  reasons  set  t/ut 


'See  15  U.S.C  578o,78q-l.  and  78w. 

•Public  Law  101-432.  104  Sut.  963. 

''  Settlement  in  the  futures,  options,  and 
government  securities  markets  occurs  on  the  day 
after  trade  date  ("T+T')  using  same-day  funds. 
Settlenwnt  of  most  trades  in  corporate  and 
municipal  securities,  on  the  other  hand,  takes  place 
on  the  fifth  business  day  after  the  trade  date 
("T+S")  with  money  payments  among  financial 
intermediaries  made  in  next -day  funds  {i.e.. 
payment  by  means  of  certified  checks  passing 
between  the  clearing  corporation  and  its  members). 
Thus,  flnancial  intermediaries  have  good  funds  on 
••T+6." 

■  See  e.g..  Remarks  of  Commissioner  Mary  I. 
Schapiro  before  the  Securities  Industry  Association 
("SIA')  Regional  Conference  (March  20.  1991), 
stating  that  '•(plrior  to  1968.  equity  transactions  in 
the  U.S.  %vere  settled  on  the  fourth  day  after  the 
trade  date  ("T+4").  without  causing  undue  harm  to 
retail  customers." 

*  Letter  from  Mary  Ann  Callahan.  Vice  President/ 
Director  of  International  Development.  National 
Securities  Clearing  Corporation  (••NSCC").  to 
Toshitsugu  Shimizu,  Assistant  Manager.  Tokyo 
Stock  Exchange  (lune  30.  1987). 

"> Frank  W.  Curran.  Address  to  Executive*  and 
OfHcers  of  Korea  Securities  Industry  (March  28. 
1974). 

•■See  e.g..  National  Association  of  Securities 
Dealers,  Inc.  Uniform  Practice  Code  i  3512.  section 
12  and  New  York  Stock  Excbatige  Rule  64. 


below,  the  Commission  believes  T-f3 
settlement  shoiild  be  mandated. 

n.  Basis  and  Purpose  of  the  Rule 

A.  Regulatory  Basis 

The  market  break  of  1987  highlighted 
the  need  for  improvements  in  the 
nation's  clearance  and  settlement 
system.>2  The  performance  of  the 
clearance  and  settlement  system  was 
viewed  by  many  as  a  threat  to  the 
stability  of  the  market  during  this  time. 
During  and  after  the  week  of  October  19, 
1987,  over  50  introducing  brokers  failed, 
many  as  a  result  of  the  inability  of 
customers  to  meet  margin  calls  and  pay 
settlement  obligations.  >3  The  failure  to 
meet  margin  calls  and/or  transaction 
settlement  obUgations  exposed  some 
clearing  firms  to  financial  loss,  thus 
threatening  the  entire  financial 
system.'* 

Shortly  after  the  1987  market  break, 
then  Treasury  Secretary  Nicholas  F. 
Brady  referred  to  the  clearance  and 
settlement  system  as  the  weakest  link  in 
the  nation's  financial  system  and  noted 
that  improving  clearance  and  settlement 
would  "help  ensiu^  that  a  seciirities 
market  failure  does  not  become  a  credit 
market  failure."  u  Gerald  Corrigan, 
President  of  the  Federal  Reserve  Bank  of 


■iCommantaton  opposed  to  Rule  15c6-l 
predominantly  8xpres««d  concern  about  the  cost 
implications  of  the  rule,  which  are  addressed  ia 
section  ILB  of  this  release.  Fewer  than  ten 
commentators  indicated  that  the  rule  was 
unnecessary  or  that  Commission  goals  could  ba 
achieved  by  other  means.  See  discussion,  infra,  at 
pp.  19-21. 

»  Division  of  Market  Regulation.  The  Octo^ 
1987  Market  Break  ("Market  Break  Report")  1^0 
(February  1988).  \ 

'"  Id.  at  10-16.  Qearing  firms  stand  between  the  \ 
clearing  corporation,  on  the  one  side,  and  market 
professionals,  introducing  firms,  and  public 
investors  on  the  other.  Many  customers, 
institutional  and  otherwise,  open  their  accotints 
with  an  introducing  broker.  Introducing  brokers  use 
eKecuttng  brokers  (which  are  usually  members  of  a 
clearing  agency)  to  execute  and  clear  customer 
trades.  If  the  customer  bils  to  meet  margin  calls 
made  by  the  executing  firm  or  fails  to  pay  on  T+S 
the  settlement  amount  for  seairities  it  has 
purchased,  the  introducing  or  executing  broker 
must  pay  that  debt.  If  the  amount  exceeds  the 
introducing  broker's  ability  to  pay  and  it  fails,  the 
clearing  member  executing  firm  will  be  responsible 
for  the  customer's  debt.  If  the  clearing  member  fails 
to  meet  its  obligation  to  the  clearing  agency,  the 
clearmg  agency  will  sxispend  and  cease  to  act  for 
that  member.  Clearing  agencies  ceased  to  act  for 
three  clearing  members  during  the  week  of  October 
IB,  1987.  The  Depository  Trust  Company  ("DTC") 
and  NSCC  ceased  to  act  for  Metropolitan  Securities 
("Metropolitan"),  American  Investors  Group,  and 
H  B.  Shaine  and  Co.  ("Shaine").  The  Options 
Qearing  Corporation  ("OCC")  ceased  to  act  for 
Shaine,  and  MBS  Qearing  Corporation  ceased  to  act 
for  Metropolitan.  Id. 

"The  Market  Reform  Act  of  1989:  Joint  Hearings 
on  S.  648  before  the  Subconmi.  on  Securities  and 
the  Senate  Comm.  on  Banking,  Housing  and  Urban 
Afbirs,  lOlst  Cong.,  1st  Sess.  225  (Oct  26. 1989) 
(statement  of  Nicholas  F.  Brady,  Secretary  of  the 
Treasury). 


New  York  ("FRBNY"),  noted:  "(Tlhe 
greatest  threat  to  the  stability  of  the 
financial  system  as  a  whole  [during  the 
1987  market  break]  was  the  danger  of  a 
major  default  in  one  of  these  clearing 
and  settlement  systems."  ■« 

The  connection  between  a  crisis  in 
the  clearance  and  settlement  system  and 
the  financial  industry  was  highlighted 
by  the  bankruptcy  in  1990  of  Drexel 
Bumham  Lambert  Group,  the  holding 
company  parent  of  Drexel  Bumham 
Lambert,  Inc.  ("Drexel"),  a  large  broker- 
dealer.  As  described  more  fully  in  the 
Commission's  testimony  before  the 
Senate  Banking  Committee,i7  near 
gridlock  developed  in  the  mortgaged- 
backed  securities  market  and  in  the 
corporate  debt  and  equity  markets 
where  Drexel  was  an  active  participant. 
Drexel  had  significant  positions  in 
mortgage-backed  securities  that  required 
physical  delivery  of  certificates  to  settle 
and  also  in  corporate  equity  and  debt 
that  could  be  liquidated  by  book-entry 
transfer.  Lenders  and  counterparties, 
however,  were  reluctant  to  release  both 
physical  certificates  and  book-entry 
securities  to  Drexel.  Those 
counterparties  were  concerned  that  the 
delivery  of  securities  to  Drexel  against 
the  promise  of  pajrment  at  the  end  of  the 
day  might  result  in  the  deUverer's 
inabiUty  to  retrieve  the  securities  if  the 
deliverer  did  not  receive  payment 
because  of  an  intervening  event,  such  as 
the  filing  of  a  petition  for  bankruptcy  by 
or  against  Drexel,  or  the  assertion  of  a 
lien  or  set-off  by  one  or  more  financial 
institutions  handling  those  funds  or 
securities.'* 


"Luncheon  Address:  Perspectives  on  Payment 
System  Risk  Reduction  by  E.  Gerald  Corrigan. 
President.  FRBN'Y,  reprinted  in  The  U.S.  Payment 
System:  Efficiency.  Risk  and  the  Role  of  the  Federal 
Reserve  129-30  (1990). 

>'  The  Issue*  Surrounding  the  Collapse  of  Drexel 
Bumham  Lambert,  Hearings  before  the  Unitml 
States  Congress,  Senate  Committee  on  Banking, 
Housing,  and  Urban  Affairs,  lOlst  Cong.,  2d  Sess. 
5  (1990)  (testimony  of  Richard  C.  Breeden, 
Chairman,  Commission)  ("Drexel  testimony"). 

»  Ordinarily,  lenders  who  accept  securities  in 
DTC's  pledge  program  release  those  securities  to  the 
debtor's  control  without  requiring  fui!  pa)-ment  of 
outstanding  loans,  provided  payment  (including 
refunding  through  new  pledge  loans)  occurs  before 
the  end  of  the  day.  This  permits  the  debtor 
(typically,  a  broker-dealer)  to  deliver  the  pledged 
securities  against  payment  to  another  participant  or 
to  NSCC  during  both  of  DTC's  delivery  processing 
cycles.  Because  settlement  of  transactions  typically 
starts  with  delivery  of  securities,  with  the  deliverer 
assuming  the  risk  that  payment  will  be  made  at  or 
before  the  end  of  the  day,  release  of  pledged 
collatwal  can  help  maximize  the  number  of^ades 
that  settle  while  shifting  some  credit  risk  to  the 
deliverer's  bank. 

When  Drexel  experienced  fini^nrifll  difficulties, 
however,  its  lenders  and  coimterparties  took  steps 
to  reduce  their  credit  risk  exposure  to  Drexel.  In 
particular,  because  of  concern  about  what  might 
happen  during  the  day  or  the  quality  of  collateral 
that  might  be  posted  at  the  end  of  the  day,  lenders 


The  events  that  siurotmded  the 
subsequent  liquidation  of  IDrexel's 
positions  in  mortgage-backed  and 
corporate  securities  highlighted  two 
concerns — first,  the  risk  that 
counterparty  credit  concerns  could  lead 
to  gridlock  in  securities  markets,  even 
where  regulators  assured  markets  that  a 
major  participant  is  solvent;  second, 
that  these  risks  are  not  limited  to 
markets  where  transactions  are  subject 
to  netting  by  clearing  corporations. 
These  events  forced  the  conclusion  that 
the  clearance  and  settlement  system 
deserved  immediate  attention." 

As  noted  by  Alan  Greenspan. 
Chairman  of  the  Board  of  Governors  of 
the  Federal  Reserve  System  ("Federal 
Reserve  Board"  or  "Board"),  "The 
importance  of  strong  clearing  and 
settlement  systems  cannot  be 
overemphasized.  This  area  was 
identified  by  the  Brady  Commission  and 
others  after  the  market  break  last  year  as 
a  potential  point  of  vulnerabihty  in  the 
U.S.  financial  system.  The  overloading 
of  the  •  •  •  clearing  systems  last 
October  induced  breakdowns  that 
dramatically  increased  uncertainty 
among  investors  and  Ukely  contributed 
to  additional  downward  pressures  on 
prices."  20 

In  the  Proposing  Release,  the 
Commission  set  forth  three  reasons  why 
adoption  of  Rule  15c6-l  would  be 
necessary  or  appropriate.  First,  at  any 
given  point  in  time,  fewer  unsettled 
trades  would  be  subject  to  credit  and 
market  risk,  and  there  would  be  less 
time  between  trade  execution  and 
settlement  for  the  value  of  those  trades 
to  deteriorate.  Second,  the  proposed 
Rule  would  reduce  the  liquidity  risk 
among  the  derivative  and  cash  markets 
and  reduce  financing  costs  by  allowing 
investors  that  participate  in  both 
markets  to  obtain  the  proceeds  of 
securities  transactions  sooner.  Finally, 
the  Commission  noted  that  a  shorter 
settlement  timeframe  could  encourage 
greater  efficiency  in  clearing  agency  and 
broker-dealer  operations. 

Commentators  that  support  T+3 
settlement  believe  that  the  new  Rule 
would  fecihtate  these  goals. 
Commentators  stated  specifically  that 
the  Rule  would  significantly  reduce 
settlement  risk.  The  Federal  Reser\'e 
Board  stated  that  settlement  systems  for 
securities  and  other  financial 


insisted  upon  repayment  before  release  of 
securities,  which  meant  Drexel  could  not  settle 
open  transactions  even  as  it  was  winding  down  its 
portfolio.  See  Drexel  testimony  at  47. 

i»  Initiatives  in  clearance  and  settlement  reform 
undertaken  since  1987  are  outlined  in  Appendix  2. 

>°  See  Remarks  by  Alan  Greenspan  before  the 
Annual  Convention  of  the  SLA  (November  30, 
1988). 
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instruments  are  a  potential  source  of 
systemic  disturbance  to  financial 
markets  and  to  the  economy. ^i  In  the 
Board's  view,  the  key  features  of  an 
ideal  settlement  system  are  the 
settlement  of  trades  immediately  after 
execution  and  payment  in  same-day 
funds,  and  compressing  the  settlement 
timeframe  for  corporate  securities  to 
three  days  from  five  days  is  an 
important  and  achievable  step  toward 
this  ideal.  Similarly,  the  FRBNY  noted 
that  shortening  the  settlement  cycle 
decreases  the  opportunity  for  adverse 
developments  to  occur  between  the 
execution  and  settlement  of  each  trade, 
thus  lowering  the  credit  and  market 
risks  that  can  arise  when  settling 
mdividual  transactions.  A  move  to  T■^3 
reduces  the  total  volume  and  value  of 
outstanding  obligations  in  the 
settlement  pipeline  at  any  point  in  time; 
the  FRBNY  believes  this  will  better 
insulate  the  financial  sector  from  the 
potential  systemic  consequences  of 
serious  market  disruptions.  ^^ 

Commentators  stated  also  that  the 
Rule  will  facilitate  risk  reduction  by 
achieving  closer  conformity  between  the 
corporate  securities  markets  and  the 
markets  for  other  securities  that 
currently  settle  in  fewer  than  five  days 
(i.e..  govemm.ent  securities  and 
derivative  securities),  and  will 
encourage  meirket  participants  to 
achieve  greater  efficiencies  in  clearing 
agency  and.broker-dealer  operations. 
For  example,  the  Government  Securities 
Clearing  Corporation  ("GSCC")  stated 
that  settlement  risk  can  arise  from 
dissimilarities  in  settlement  cycles 
among  markets  as  well  as  the  length  of 
a  specific  market's  settlement  cycles, 
which  can  lead  to  artificial  delays  in 
moving  securities  and  make  it  more 
difficult  to  establish  risk  reduction 
mechanisms  such  as  common  netting 
and  cross  margining  arrangements.iJ 
The  American  Bankers  Association 
echoed  these  views,  noting  that  by 
reducing  the  lag  between  tlie  settlement 
of  derivatives  and  government  secxirities 
and  the  settlement  of  corporate 
securities,  investors  that  participate  in 
both  markets  will  be  able  to  reduce  their 
financing  costs  and  obtain  the  proceeds 


2<  Lettar  from  WillUm  W.  Wiles.  Secretary  to  the 
Board,  to  lonathan  G.  Kalz.  Secretar)-.  Commission 
(Sepiamber  1,  1993).  See  also  Bank  for  Intsmational 
Settlements,  Delivery  Versus  Pa>-ment  in  Securities 
Settlement  Systems  (September  1992). 

^  Letter  from  William  ].  McDonough.  President. 
FRBNY.  to  Jonathan  C  Kau,  Secretary.  Commission 
(August  27. 1993). 

u  tetter  bx>m  Jeffrey  F.  Ingber,  General  Counsel 
and  Secretary.  GSCC.  to  Jonathan  G.  Katz.  Secretary. 
Commission  Uune  30, 1993). 


of  their  securities  transactions  on  a  more 
timely  basis." 

The  Commission  believes  that  the 
benefits  of  three-day  settlement  will 
inure  to  all  market  participants.  As 
noted  in  the  Proposing  Release,  the 
value  of  securities  positions  can  change 
suddenly  causing  a  market  participant 
to  default  on  unsettled  positions. 
Because  the  markets  are  interwoven 
through  common  members,  default  at 
one  clearing  corporation  or  by  a  major 
market  participant  or  end-user  ^s  could 
trigger  additional  failures,  resulting  in 
risk  to  the  national  clearance  and 
settlement  system  ("system").-*  This 
risk  is  even  more  acute  given  the  growth 
cf  the  over-the-counter  derivative 
product  markets  where  dealers  shift  risk 
exposure  among  major  market 
participants  in  international  centers  and 
end-users.2''  Finally,  in  a  T+3  settlement 
environment,  because  the  settlement 
date  will  be  accelerated  by  two  business 
days,  a  broker-dealer  who  executes  a 
trade  based  on  a  customer's  verbal 
agreement  will  be  able  to  take  action  as 
much  as  two  business  days  sooner  than 
in  a  T-f  5  environment  to  mitigate  losses 
in  the  event  of  the  customer's 
cancellation. 

B.  Cost  of  Systems  and  Operational 
Changes 

The  Commission  believes  that  the 
potential  benefits  fi-om  shortening  the 
settlement  cycle  by  two  business  days 
outweigh  the  costs  associated  with  such 


i*  Latter  from  Sarah  A.  Miller,  Senior  Government 
Relations  Counsel.  American  Bankers  Association, 
to  Jonathan  C.  Katz  (June  30.  1993). 

23  Sea  Securities  Exchange  Act  Release  No.  32256 
(May  14, 1993).  S8  FR  27486  (concept  release 
regarding  changes  to  Commission's  net  capital 
treatment  of  derivative  products);  and  the  Group  of 
Thirty,  Derivatives'.  Practices  and  Principles  (July 
1993). 

>*  Clearing  corporations  function  as,  among  other 
things,  post-trade  processing  facilities  and 
guarantors  of  post-trade  settlements.  Upon  reporting 
matched  trade  information  to  its  members,  the 
clearing  corporation  becomes  the  counterparty  to 
every  trade  and  guarantees  payment  and  delivery. 
See  Securities  Exchange  Act  Release  No.  20221 
(September  23,  1983).  48  FR  45167  ("Full 
Registration  Order").  To  protect  against  the  credit 
risk  presented  by  unsettled  positions,  clearing 
corporations  obuin  contributions  from  their 
memkiers  to  a  pool  of  funds  designed  to  provide  a 
ready  source  of  liquidity  in  case  of  a  member 
default.  See  Securities  Exchange  Act  Release  Nos. 
16900  (June  17,  1980),  45  FR  4192  (announcing  the 
Division  of  Market  Regulation's  standards  for  the 
registration  of  clearing  agencies):  20221  supra;  and 
30879  (July  1, 1992),  57  FR  30279  (order  approving 
modifications  to  the  CNS  portions  of  NSCC, 
Midwest  Clearing  Corporation,  and  Securities 
Clearing  Corporation  of  Philadelphia  clearing  fund 
formulas).  Any  sizable  loss  in  liquidating  the  open 
commitments  of  a  defaulting  member,  however, 
would  be  asseued  pro  rata  against  all  clearing 
members.  See  eg..  NSCC  Rule  4.  See  also.  Market 
Break  Report,  Chapter  10. 

i^Task  Force  on  Securities  Settlement  Report  to 
the  Governor  of  The  Bank  of  England  (]uim  1993). 


a  change.  The  benefits  of  a  shorter 
settlement  cycle  include  reduced  credit, 
market,  and  systemic  risk.  Perhaps  no 
single  conclusion  from  the  Bachmann 
Task  Force  ("Task  Force")  Report  m  is 
more  significant  than  the  equation 
"Time  =  Risk."  A  shorter  settlement 
cycle  not  only  reduces  the  number  of 
outstanding  trades,  but  significantly 
changes  how  market  participants 
calculate  credit  and  market  risk. 

Activity  in  the  national  clearance  and 
settlement  system  measures  in  the  tens 
of  billions  of  dollars,  with  continuous- 
net-settlement  ("C!NS")  processing  at  the 
National  Securities  Clearing  Corporation 
("NSCC")  averaging  over  $22.5  billion 
in  corporate  equity  and  debt 
transactions  a  day.  This  activity  creates 
considerable  risk  to  clearing 
corporations,  including  credit  risk, 
market  risk  on  open  contractual 
commitments,  and  systemic  risk 
because  clearing  corporations  interpose 
themselves  between  purchasers  and 
sellers  of  securities.  The  Task-  Force 
found  that  the  risk  reduction  to  one 
clearing  corporation.  NSCC.  6'om 
reducing  the  standard  settlement  cycle 
to  T+3  in  the  event  of  the  failure  of  an 
average  large  member  could  range  firom 
$6.5  million  (or  58%)  to  $208  million 
(or  55%)  in  a  worst  case  scenario." 
Equally  significant,  if  the  temporary 
insolvency  of  eleven  average  large  firms 
were  to  occur  on  a  typical  trading  day, 
T+3  would  reduce  the  risk  to  NSCC  by 
$72  million  (or  59%)  to  $2.3  billion  (or 
55%)  in  a  worst-case  situation. » 

Notwithstanding  these  benefits,  some 
commentators,  generally  small  retail 
broker-dealers,  thought  that  the  costs 
Involved  in  shortening  the  settlement , 
cycle  would  outweigh  the  benefits. 
Although  they  were  unable  to  quantify 
their  estimated  expenses  with  precision, 
these  commentators  noted  problems 
with  receipt  of  confirmation,  payment 
by  check,  and  possible  financing  costs 
resulting  from  the  rule.)'  Commentators 


M  Bachmann  Task  Force,  Report  of  the  Bachmann 
Task  Force  on  Clearance  and  Settlement  in  the  U.S. 
Securities  Markets  ("Task  Force  Report")  (May 
1992). 

»Task  Force  Report  at  3S. 

M/d.  at38. 

>>  Based  on  the  information  received  from 
commentators  upon  staff  requests  for  further  data, 
the  firms'  estimated  costs  ranged  from  SO  to  SS 
million.  Three  firms  stated  that  they  expected  to 
incur  little  or  no  cost  Other  firms  cited  annual  cost 
figures  as  follows:  $12,000,  S20.00e,  S55,000,  S75- 
100,000,  S87,000,  S99,300,  SI  million.  S3.8  miilioii. 
and  SS  million. 

Two  clearing  firms  provided  specific  cost  data. 
One  clearing  firm  stated  that  it  would  have  Initial 
start-up  costs  of  approximately  one  million  dollars 
to  make  changes  to  its  cash  management  and  trade 
processing  systems  and  procedures.  Lettar  from 
George  Minnig.  Managing  Director,  Pershing 
Division  of  Donaldson.  Lufldn  and  Janretta 
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supporting  the  Rule,  including 
exchanges,  the  ABA,  the  Securities 
Industry  Association  ("SIA"),  and  a 
significant  number  of  broker-dealers 
representing  a  large  majority  of  the  retail 
customer  base  indicated  that  the  risk 
reduction  benefits  of  Rule  15c6-1  were 
important  to  the  national  clearance  and 
settlement  system,  and  they  therefore 
supported  the  Rule. 

1  he  Commission  is  sensitive  to  the 
costs  necessary  for  transition  to  a 
shorter  settlement  timeframe  but  on 
balance  believes  that  the  benefits  to  the 
financial  system  outweigh  those  costs. 
Moreover,  the  Commission  believes 
Rule  15c6-l  creates  an  incentive  for 
broker-dealers,  particularly  retail  firms, 
to  encourage  timely  customer  payment 
and  improve  management  of  cash  flows. 
With  more  than  19  months  before  the 
effective  date  of  Rule  15c6-l,  the 
Commission  expects  broker-dealers  will 
have  adequate  notice  to  educate 
customers  about  the  need  for  prompt 
payment  and  will  have  adequate  time 
and  incentive  to  implement  changes  to 
reduce  the  need  for  financing. 

As  discussed  in  more  detail  in  the 
Final  Regulatory  FlexibiHty  Analysis 
CTRFA"),  a  potentially  large  expense 
for  retail  firms  likely  will  be  interest 
expenses,  while  a  few  firms  projected  a 
cost  increase  fit>m  hiring  additional 
personnel.33  Many  of  the  cost  estimates 
are  based  on  assumptions  of  static 
circumstances.  Firms  generally 
projected  costs,  or  claimed  the  move  to 
T<f3  settlement  would  be  impossible  for 
them,  by  assuming  continued  reliance 
upon  the  U.S.  mail  for  delivery  of 
confirmations  and  checks  and  no 
change  in  the  behavior  of  customers 
vdio  do  not  provide  payment  until 
receipt  of  confirmations;  all  without 
considering  use  of  new  practices  and 
technologies. 

The  Commission  believes  that 
alternatives  exist  to  speed  processing 
funds  payments.  For  example,  broker- 
dealers  could  encourage  clients  to 
deposit  funds  or  secxihties  with  the 
broker-dealer  upon  placing  an  order,  or 
to  send  funds  and  securities  that  day. 


SocuritiM  Corporation  ("Parshing"),  to  Jooathan  G. 
Katt.  S«cr«Ury.  Commission  Quna  21. 1993).  The 
other  responding  clearing  firm  stated  that  its 
informal  analysis  indicated  that  It  would  hava 
annual  costs,  mainly  based  on  &tancing  lata 
payments,  of  approximately  five  million  dollars. 
Letter  from  ]eSrey  R.  Larsea.  Senior  Legal  Cotmsel. 
Fidelity  Investments  Institutional  Services 
Company,  Inc.  ("Fidelity"),  to  Jonathan  G.  Katz. 
Secretary,  Commission  (June  34. 1993). 

»The  Commissi<»  notes  that  tha  cost  data 
racaivad  is  gaoar«l  ware  vary  rough  aatifflatas,  not 
baaad  on  detailed  studies,  and  tha  Commission 
expacts  that  actual  costs  will  vary  anong  (inns 
dapaDding  on  many  facton,  iachiding  tha  nattira 
■nd  locatton  of  tha  Bnn's  cbaotala  and  tha  level  of 
technology  omployad  by  the  fiim. 


Existing  technology  allows  firms  to 
advise  customers  immediately  after 
trade  execution  what  the  net  cost  is. 
Sixteen  commentators  indicated  that 
many  customers  will  not  pay  by  check 
until  they  see  the  written  confirmation 
which  means  that  funds  won't  arrive  at 
the  firm  until  aher  a  "roiuid-trip" 
mailing.33 

Alternatively,  firms  could  establish 
facihties  with  local  banks  that  would 
permit  customers  to  authorize  payments 
to  firms  using  electronic  fimds  transfer 
systems.  One  type  of  electronic  funds 
transfer  system  is  the  Automated 
Clearing  House  ("ACH")  system 
operated  under  the  guidelines 
established  by  the  National  Automated 
Clearing  House  Association 
("NACHA"),M  which  is  now  used  by 
several  retail  service  industries  for 
periodic  and  occasional  fimds 
payments.  A  study  done  in  1990  by  the 
U.S.  Working  Committee  of  the  Group  of 
Thirty  indicated  that  the  costs  of  ACH 
may  be  offset  by  a  reduction  of  internal 
costs  arising  from  the  processing  of 
checks  and  elimination  of  financing 
costs  currently  incurred  for  checks 
received  after  T+5  and  could  be 
absorbed  by  the  initiating  firm.^'  Several 
commentators  noted  that  firms  and 
customers  may  be  uncomfortable  using 
these  systems  for  security, 
administrative,  and  other  reasons. 

Several  broker-dealers  have  expressed 
reluctance  to  use  ACH  because  of 
liability  that  may  result  from  a  customer 
exercising  his  sixty-day  right  of 
rescission  in  the  current  ACH  system.  In 
response  to  this  concern,  NACHA 
recently  passed  a  rule  that  will,  effective 
April  1994,  require  a  receiving 
depository  financial  institution  to  obtain 
a  signed  affidavit  from  a  consumer 
when  the  consumer  claims  that  a 
transaction  to  his  or  her  account  is 


M  In  addition,  three  commentators  indicated  that 
the  customer  needed  to  review  the  confirmation  to 
eliminate  unauthorized  transactions.  Commentators 
raise  valid  concerns  about  unauthorized 
transactions  and  the  utility  of  the  written 
confirmation  in  detecting  unauthorized 
transactions.  Nevertheless,  unauthorized 
transactions  generally  represent  a  small  percentage 
of  all  trades  executed  each  day,  and  the  key  to 
avoiding  those  transactions  is  prompt 
communication  of  key  trsd^  terms  to  the  customer, 
which  could  be  accomplished  orally  as  well  at  in 
writing.  Even  more  to  the  point,  firms  should  take 
corrective  action  whenever  they  discover 
unauthorized  transactions  in  customer  accoimts 
without  regard  to  when  the  customer  receives  a 
confirmation. 

**  ACH  is  a  domestic  electronic  payment  system 
operated  under  the  direction  of  NAQiA  and  is 
utilized  by  over  22.000  banks,  thrifis,  and  other 
depository  financial  institutions  on  bdialf  of 
corp<Batioxu  and  individuals. 

u  U.&  Working  Committee,  Implamaoting  tha 
Group  of  Thirty  Recommendations  in  tha  United 
SUtes  (Novembar  1990). 


unauthorized  or  that  an  authorization 
had  been  revoked.  NACHA  is  confident 
that  this  rule  amendment  will  make  the 
ACH  netwoiic  more  attractive  for  retail 
security  transactions. 

Seven  retail  broker-dealers,  including 
the  three  retail  broker-dealers  that 
believe  the  Rule  is  not  necessary, 
suggested  that  the  Commission  adopt  a 
daily  mark-to-market  instead  of 
shortening  the  settlement  cycle  to  three 
days.  These  commentators  believe  that  a 
daily  mark-to-market  is  the  best  way  to 
reduce  "real"  systemic  risk,  i.e.,  market 
risk,  as  opposed  to  time  risk.  The 
commentators  suggested  that  the 
Commission  propose  a  pass-through 
mark-to-market  similar  to  the  one  NSCC 
imposes  on  opwn  trades  in  its  CNS 
system.5« 

The  Commission  believes  the  mark-to- 
market  mechanism  raises  more  concerns 
than  it  does  solutions,  inasmuch  as  it 
reduces,  but  does  not  eliminate,  the 
potential  risk  of  unsettled  trades. 
Indeed,  the  Bachmann  Task  Force 
concluded  that  shortening  the 
settlement  cycle  significantly  reduced 
market  risk  to  clearing  agencies  when  a. 
major  participant  defaults  compared  to 
a  system  that  only  required  pass- 
through  of  daily  marks-to-the-market. 
Moreover,  it  would  appear  to  require 
firms  to  have  the  capacity  to  collect 
fimds  from  customers  to  meet  some  or 
all  mark-to-market  obligations, 
particularly  in  volatile  markets  where 
the  firm  might  not  have  enough  working 
capital  to  meet  the  mark-to-market 
payment  obUgation.  In  addition, 
because  the  firm  would  not  have  any 
collateral  to  post,  financing  could  be 
difficult  to  obtain  except  on  an 
unsecured  basis.  In  this  regard, 
shortening  the  settlement  cycle  should 
be  more  manageable  for  firms  because 
the  firm  can  post  the  customer's 
securities  as  collateral  for  financing 
pending  settlement  with  the  customer. 

As  stated  above,  the  Commission 
believes  that  greater  risk  reduction  can 
be  achieved  through  reducing  the 
settlement  timeframe.  While  a  nsk 
reduction  measure  such  as  a  mark-to- 
market  may  be  more  readily  acceptable 
to  the  retail  segment  of  the  industry,  the 
Commission  believes  that  retail  broker- 
dealers  and  their  customers  can  achieve 
T+3  settlement  given  the  extended 
transition  period  for  implementation. 

C.  Building  Blocks 

Several  commentators  expressed 
concern  that  certain  "building  blocks" 


"   >•  Sea  e.g.,  letter  from  Robert  C  Disset.  Director, 
Operations  Division,  A.G.  Edwards  k  Sons,  Inc 
r'A.G.  Edwards"),  to  Jonathan  G.  Katz.  Secretary. 
Commission  (June  1. 1993). 
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must  be  in  place  before  the  Conunissioo 
mandated  T>3  settlement  The  building 
blocks  most  frequently  cited  were  an 
interactive  institutional  delivery  system 
at  securities  depositories  (to  allow 
institutional  broker-dealers,  money 
managers,  and  custodians  to  confirm 
trades,  correct  errors,  and  instruct 
release  of  funds  and  securities  on  an 
intraday  basis),  making  as  many 
securities  as  possible  eligible  for 
processing  in  those  depositories,  and 
improving  retail  customer  payment 
systems  to  broker-dealers. 
Commentators  also  identified  several 
regulatory  initiatives  they  believe  are 
predicates  to  T+3  settleotent.  including 
changes  in  the  Commission's 
confirmation  rule  (Rule  lOb-10),  broker- 
dealer  financial  responsibility  rules 
(Rules  15c3-l  and  15c3-3),  and  the 
Federal  Reserve  Board  broker-dealer 
credit  rules  (Regulation  T).  These 
concerns  are  described  briefly  below 
and  in  greater  detail  in  appendix  3. 

The  Commission  believes  that  none  of 
these  building  blocks  justify  delaying 
the  Commission's  adoption  of  Rule 
15c5-l.  Efforts  to  implement  several  of 
the  building  blocks  commentators 
identified  are  underway,  and  the 
Commission  reasonably  anticipates 
implementation  will  be  completed 
before  June  1, 1995,  the  effective  date  of 
Rule  15c6-l.  Indeed,  if  the  Commission 
were  to  defer  action  on  this  Rule,  those 
efforts  might  well  languish.  Moreover, 
certain  changes,  particularly  those  that 
involve  regulation,  are  best  considered 
af^er  a  date  for  shortening  the  settlement 
cycle  has  been  established,  as  the 
Commission  is  doing  today.  Of  course, 
the  Commission  will  monitor  efforts  to 
address  these  and  other  concerns. 

1.  SRO  and  Industry  Initiatives 

To  facilitate  three-day  settlement.  The 
Depository  Trust  Company  ("DTC")  is 
developing  an  interactive  Institutional 
Delivery  ("ID")  system  "  that  would 
permit  real-time  confirmation/ 
affirmation  of  institutional  trades.  In 
March  1993,  DTC  distributed  to  its 
participants  and  other  ID  system  users 


"In  the  ID  svMem.  brokara  notify  ihfi  depository 
of  trades  made  by  an  investment  manager  on  behdlf 
of  an  institutional  client.  The  lnv««tment  matwifiier 
and  the  ciient'i  custodian  banlu  are  notified  o(  tbm 
trade  and  aaked  to  affirm  thiit  ttie  infonnatioa  it 
correct.  Trades  afTirmed  bv  T-f  3  settle  automatically 
by  book-entry  at  the  depository  on  Tt-S. 

The  Rujonty  of  settlements  between  broker- 
dealers  and  their  institutional  customers  are 
procesked  through  the  National  Institutional 
Delivery  Sy^am  ("national  lU  system"  or  "NIDS") 
which  includes  links  with  three  securities 
(ieposiiories  (Midwest  Securities  Trust  Company.^  ■ 
Philadelphia  Depository  Trust  Company,  and  DTQ 
and  their  member  broker -dealers.  See.  e.^ 
Securities  Exchange  Act  Keiaaae  Na  2S120 
(November  13, 1967).  52  FK  44506. 


a  design  paper  containing  detailed 
descriptions  of  the  various  features  of 
the  interactive  ID  system  as  well  as  a 
tentative  implemantation  schedule  for 
each.  DTC  proposes  to  introduce  certain 
features  in  late  1993.  with  the 
interactive  receipt  of  trade  input  and 
affirmations,  and  the  interactive 
distribution  of  confirmations  and 
Eligible/Ineligible  Trade  Reports, 
scheduled  for  the  first  half  of  1994. 

Institutional  trades  comprise  a  large 
part  of  the  U.S.  securities  maricet.  As  of 
the  third  quarter  of  1992.  institutions 
held  29%  of  the  total  outstanding 
corporate  equity  securities  in  the  U.S., 
totaling  over  Sl.4  trillion.^  During 
1992.  institutions  accounted  for  two- 
thirds,  and  perhaps  more,  of  daily  share 
volume  on  the  NYSE.'» 

DTC's  ID  system  is  the  workhorse  for 
processing  institutional  trades  in  the 
national  ID  system,  which  links  broken 
dealers,  investment  managers,  and 
custodian  uanks  through  a  network  of 
electronic  communications  systems  to 
speed  confirmations,  settlement 
instructions,  and  corrections  among  the 
agents  for  institutional  investors. 
Currently,  81%  of  institutional 
transactions  are  affirmed  by  T-t-l.  and 
94%  are  affirmed  by  T>2.  An  interactive 
ID  system  will  allow  the  processes  of 
trade  data  input,  confirmation  output, 
afiirmation,  and  issuance  of  settlement 
instructions  to  be  completed  in  a  matter 
of  minutes.  Consequently,  with  an 
interactive  ID  system  in  place,  the 
number  of  institutional  trades  that  are 
affirmed  by  T-fZ  could  approach  100%. 
DTC  has  filed  with  the  Commission  a 
proposed  rule  change  under  section 
19(b)(1)  of  the  1934  Act  outhning  its 
proposed  enhancements  to  the  ID 
8ystem.«>  Commission  staff  will  review 
the  proposal  in  light  of  the  requirement 
under  section  17A  of  the  1934  Act  that 
the  rules  of  a  clearing  agency  be 
designed  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  and  the 
safeguarding  of  funds  and  securities. 

Some  commentators  believe  that  T-f  3 
settlement  would  be  difficult  to  achieve 
without  making  all  securities  depository 
eligible.  Currently,  only  a  small  fraction 
of  securities  listed  on  an  exchange,  the 
National  Association  of  Securities 
Dealers  Automated  Quotation  System 
("NASDAQ"),  or  the  over-the-counter 
("OTC")  Bulletin  Board  are  not  eligible 
for  deposit  at  a  registered  clearing 
agency.  Accordingly,  the  Commission 


>•  NYSE.  Fact  Book  for  the  Year  1992  (April  1993) 
at  28. 

"For  the  first  six  months  of  1993.  an  average  ot 
264  million  shares  were  traded  daily  on  the  NYK. 

•  See  File  No.  SR-DTC-9V^>7. 


does  not  believe  this  is  a  serious 
impediment  to  T^3  settlement,  although 
the  percentage  of  ineligible  securities 
must  remain  minuscule.  The  Legal  and 
Regulatory  Subgroup  of  the  U.S. 
Working  Committee  of  the  Group  of 
Thirty  ("Legal  and  Regulatory 
Subgroup")  is  drafting  a  uniform  rule 
intmded  to  incorporate  a  depository 
eligibility  requirement  into  a  listing 
standard  for  each  registered  national 
securities  exchange  and  into  the 
eligibility  requirements  of  NASDAQ. 
The  Commission  expects  the  exchanges 
and  the  National  Association  of 
Securities  Dealers  f 'NASD")  to  submit 
proposed  rule  changes  to  the 
Commission  under  section  19(bKl)  of 
the  1934  Act  in  the  near  fiiture. 
Aithou^  the  rules,  if  approved,  would 
not  readi  settlement  of  transactions  in 
securities  that  are  not  Usted  on  a 
national  exchange  or  NASDAQ,  the 
Commission  believes  preliminarily  that 
this  effort  could  be  an  important  step 
towards  improving  the  effidencv  of  the 
national  clearance  and  settlement 
system,  and  indeed  towards  facihtating 
T+3  settlement. 

The  Commission  did  not  soHcit 
comment  on  the  desirability  of  settling 
securities  transactions  in  same-day 
fiwds.  However,  six  commentators 
stated  that  additional  risk  reduction 
could  be  gained  by  converting  to  a 
same-day  funds  payment  system.  DTC 
and  NSCC  recently  distributed  a 
memorandum  outlining  their  plans  and 

timetable  for  converting  to  same-day 

funds  settlement  and  detailing  how  DTC 
and  NSCC  believe  many  aspects  of  the 
same-day  funds  settlement  system  will 
function.  DTC  and  NSCC  expect  to 
implement  the  proposal  by  late  1994  or 
early  1995.  The  Commission  supports 
the  efforts  of  the  SROs  and  will 
continue  to  work  with  the  SROs  towards 
early  implementation  of  the  initiatives. 

2.  Regulatory  Initiatives 

Some  commentators  suggested  that 
implementation  of  a  T4-3  settlement 
period  will  require  amendments  to  the 
Commission's  confirmation  rule.  Rule 
lOh-10  adopted  under  the  1934  Act*' 
That  rule,  however,  does  not  require  the 
confirmation  to  be  received  prior  to 
settlement,  and  therefore  the  current 
practice  of  sending  the  confirmation  the 
day  after  trade  date  will  satisfy  Rule 
lOb-10  in  a  T-t-3  settlement  cycle. 
Implementation  of  T+3.  however,  may 
alter  the  confirmation's  utility  as  a 
customer  invoice  because  confirmation 
delivery  and  transfer  of  customer  fimds 
and  securities  may  not  be  possible 
within  the  three-day  settlement  period. 


«)17CFR24ai0l>-10. 
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The  Commission  therefore  encourages 
broker-dealen  to  consider  changes  to 
their  procedures  for  delivery  of 
confirmations,  as  necessary,  to 
accommodate  three-day  settlement. 
Such  changes  might  include  dispatch  on 
trade  date  bom  offices  within  one-day 
delivery  range  of  the  customer  or 
transmission  of  confirmations  by 
facsimile  or  other  electronic  means. 

Commentators  also  asked  the 
Commission  to  review  Rules  15c3-l  and 
13c3-3  to  determine  whether 
amendments  will  be  required  to 
conform  those  rules  to  a  shorter 
settlement  timeframe.  Rule  15c3-l« 
estabUshes  the  net  capital  requirements 
fat  brokers  and  dealers.  To  determine 
net  capital.  Rule  15c3-l  requires  a 
broker  or  a  dealer  to  deduct  from  net 
worth,  as  computed  in  accordance  with 
generally  accepted  accounting 
principles,  assets  not  readily  convertible 
into  cash,  including  most  unseciued 
receivables.  A  broker  or  a  dealer  also 
must  deduct  certain  specific  percentages 
from  the  seouities  and  commodity 
positions  that  it  carries  in  its  proprietary 
aocoimt.  The  rule  also  requires  that  a 
failed  to  deliver  contract  that  has  been 
outstanding  for  a  certain  specified 
period  of  time  be  treated  as  a 
proprietary  position  of  the  broker-dealer 
and  subject  to  a  percentage  deduction. 
This  time  period  is  dependent  upon  the 
time  from  the  settlement  date.*^ 

Rule  15c3-3  *•  requires  brokers  and 
dealers  to  maintain  possession  or 
control  of  all  customer  fully  paid  and 
excess  margin  securities.  As  with  Rule 
15c3-l,  some  of  the  requirements 
imposed  on  brokers  and  dealers  by  Rule 
15c3-3  are  dependent  upon  the  time 
from  settlement.  One  commentator 
referred  specifically  to  Rule  15c3- 
3(m).*5  Rule  I5c3-3(m)  requires  that  a 
broker  or  dealer  that  has  executed  a  sell 
order  for  a  customer,  and  has  not 
obtained  possession  of  such  securities 
from  the  customer  within  ten  business 
days  after  the  settlement  date,  must 
immediately  close  the  transaction  with 
the  customer  by  purchasing  securities  of 
Uke  kind  and  quantity.  The  Commission 
notes  that  Rule  15c6-l  merely  changes 
the  niunber  of  days  following  the  trade 
date  that  settlement  will  occiir. 
Therefore,  being  keyed  to  settlement 
date.  Rules  15c3-l  and  15c3-3, 
including  Rule  15c3-3(m).  are 
consistent  with  Rule  15c6-l. 

Commentators  urged  the  Commission. 
in  conjunction  with  other  regulators,  to 


review  Regulation  T  ("Reg  T")«  to 
determine  how,  if  at  all.  Reg  T  should 
be  modified.  Currently.  Reg  T  does  not 
require  that  any  action  be  taken  unless 
a  customer  fails  to  pay  for  securities 
within  seven  business  days  of  the  trade 
date.  The  commentators  were  concerned 
that  Reg  T  as  currently  drafted  could 
leave  customers  and  broker-dealers  writh 
the  impression  that  payment  from  the 
customer  is  not  due  in  a  three-day 
settlement  environment  until  the 
expiration  of  the  seven-day  period 
specified  by  Reg  T.  The  Commission 
understands  that  the  Federal  Reserve 
Board  staff  has  undertaken  a  general 
review  of  Reg  T,  and  the  Commission 
has  already  asked  the  Federal  Reserve 
Board  staff  informally  to  consider 
whether  conforming  amendments  to  Reg 
T  would  be  necessary  in  a  three-day 
settlement  environment. 

In  the  Proposing  Release,  the 
Commission  solicited  comment  on 
whether  the  Commission  should  require 
disclosure  of  whether  the  securities 
being  offered  in  an  initial  public 
offering  ("IPO")  are  depository  eligible, 
and  if  not,  why  not.  Five  commentators 
supported  the  adoption  of  a  disclosure 
requirement  for  IPOs  as  described 
above.  Three  commentators  stated  that  a 
disclosure  requirement  was  not 
necessary.  None  of  the  commentators, 
however,  articulated  the  basis  for  their 
support.  Nevertheless,  the  Commission 
believes  that  disclosure  regarding 
whether  or  not  an  IPO  will  be  eUgible 
for  deposit  at  a  seouities  depository 
may  be  appropriate,  AccordLigly,  the 
Commission  is  directing  the  staff  to 
pursue  requiring  disclosiu^  in  those 
instances  when  neither  the  issuer  nor 
the  underwriter  intends  to  make  the 
securities  depository  eligible. 

D.  Implementation  Date 

The  Coounission  beUeves  that  the 
benefits  of  a  shorter  settlement  cycle 
exceed  the  costs  associated  with 
implementing  that  change,  including 
the  cost  to  firms  to  finance  purchases  by 
retail  customers  that  traditionally  rely 
on  the  U.S.' mail  service  to  deliver 
checks.  The  potential  reduction  in 
systemic  risk  coupled  with  the 
opportunity  to  provide  smoother 
transmission  of  value  from  markets 
using  a  five-day  settlement  convention 
to  markets  using  earlier  settlement 
timeframes  (such  as  the  next-day 
settling  government  securities  and 
derivative  product  markets)  are  essential 
to  maintaining  investor  confidence  and 


the  premier  competitive  position  of  U.S. 
seouities  markets.  As  one  commentator 
stated.  "The  speed  with  which  market 
conditions  can  change  today  and  the 
risk  inherent  in  the  five  day  settlement 
timeframe,  warrant  consideration  of  an 
earUer  implementation  date.  We  believe 
that  the  move  to  a  three  business  day 
timeframe  for  settlements  could  and 
should  occur  earUer  than  1996."  <' 
Although  the  transition  to  T+3  will 
entail  costs  and  changes,  the 
Commission  believes  the  U.S.  securities 
industry  is  more  than  equal  to  the 
challenge  given  current  technology  and 
financing  so\ut:es. 

The  Commission  is  adopting  Rule 
15c6-l  with  an  effective  date  of  June  1. 
1995.  The  Commission  believes  that 
changes  in  industry  practice  and  custom 
such  as  an  earUer  settlement  timeframe 
must  involve  marketplaces,  marketplace 
regulators,  and  participants  in  those 
markets  acting  cooperatively.  In 
connection  with  this,  the  Commission 
recognizes  that  some  broker-dealers 
need  to  make  operational  and 
procedural  changes  to  comply  with  a 
three-day  settlement  period  and  that 
certain  building  blocks  must  be  in  place 
prior  to  compressing  the  settlement 
cycle.  In  view  of  the  Commission's 
desire  to  minimize  the  potential  cost  of 
compl)ring  with  the  Rule  and  the  need 
for  more  work  at  the  SRO  and  regulatory 
levels,  the  Commission  is  adopting  an 
extended  transition  period  to  allow 
affected  parties  to  implement  necessary 
changes  gradually. 

Forty  of  the  commentators  that 
support  adoption  of  proposed  Rule 
15c6-l  suggested  that  the  proposal  be 
implemented  on  January  1, 1996,  or 
earlier.  The  Cashiers'  Association  of 
Wall  Street,  Inc.  ("Cashiers' 
Association"),  the  PubUc  Seouities 
Association  ("PSA"),  and  Data 
Management  Division  of  Wall  Street 
("riSkiWanagementJDi vision")  agreed 
that  tne  proposal  should  be 
implemented  in  1996  but  beheved 
implementing  the  proposal  in  January 
1996  would  place  an  excessive  strain  on 
broker-dealers'  production  systems.** 
These  commentators  suggested 
implementing  the  proposed  Rule  late  in 
the  first  quarter  or  second  quarter  of 
1996  to  allow  broker-dealers  more  time 
to  complete  year-end  processing. 


«17CFR240.15c3-l. 
«>Sm  Rule  lSc3-l(c)(2KU). 
♦•17CaTl240.1Sc3-3. 
17  CFR  240.1Sc3-3(m). 


««Reg  T,  12  CFR  part  220.  et.  teq..  Imposes, 
4imnng  other  things,  Initial  margin  raquiiements  and 
payment  rules  on  securities  transactions.  See  IS 
U.S.C.  S  78a  at  teq.,  part  220. 


*'  Letter  from  Albert  Peterson.  Executive  Vice 
President,  State  Street  Bank  and  Trust  Company,  to 
Jonatlian  G.  Katz,  Secretary,  Commission  (June  2, 
1993). 

**  See  letters  from  Paul  Parace,  President. 
Cashiers  Association,  to  Jonathan  G.  Katz, 
Secretary,  Commission  (June  14,  1993):  and  letter 
from  Salvatore  N.  Cucco,  President  Data 
Management  Division,  to  Jooathan  G.  Katz, 
Secretary,  Commission  (June  10, 1993). 
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Eight  commentators  su^estad 
speciGcally  that  the  proposed  Rule  be 
deferred  until  the  necessary  building 
blocks  are  in  place  or  for  an  indefinite 
period,  three  retail  broker-dealers  stated 
that  the  Rule  was  not  necessary,  and  one 
broker-dealer  specifically  opposed 
implementation  earlier  than  January  1. 
1996. 

The  Commission  is  adopting  Rule 
15c6-l  with  an  effective  date  of  June  1. 
1995,  rather  than  January  1, 1996,  for 
two  principal  reasons.  First,  the 
Commission  believes  it  is  better  not  to 
change  the  settlement  cycle  timeframe 
at  the  same  time  market  participants, 
custodians,  and  investors  might  be 
distracted  by  other  matters,  such  as 
year-end  tax  and  trading  concerns. 
Second,  June  1. 1995,  is  reasonably 
close  so  as  to  draw  the  immediate 
attention  of  those  wrho  must  take  steps 
to  initiate  compliance,  and  is  reasonably 
far-off  to  permit  completion  of  those 
preparatory  steps.  An  e^ctive  date  of 
January  1. 1996  or  June  1, 1996.  would 
continue  to  expose  securities  markets  to 
risks  that  can  and  should  be  reduced. 
Accordingly,  the  Commission  believes  a 
19  month  delay  in  the  effective  date  of 
Rule  15c6-l  is  appropriate. 
Nevertheless,  the  Commission  will 
monitor  industry  efforts  toward 
implementation  and  will  take  all 
appropriate  steps  in  that  regard. 

As  stated  above,  the  Commission 
encourages  broker-dealers  who  wish  to 
limit  financing  costs  or  the  use  of 
overnight  mail  to  explore  the  available 
alternatives  to  payment  by  check 
through  the  U.S.  mail.  In  addition,  the 
Commission  believes  that  customer 
education  regarding  those  alternatives  is 
paramount  to  successful 
implementation  of  T-f  3  settlement.  For 
example,  broker-dealers  can  require 
clients  to  deposit  funds  or  securities 
upon  placing  an  order,  educate 
customers  on  the  necessity  of  providing 
funds  earlier,  and  emphasize  tiie 
usefulness  of  in-hoiise  brokerage 
accounts.  Alternatively,  broker-dealers 
could  encourage  customers  to  use  an 
electronic  payment  system,  such  as  the 
ACH  system,  to  pay  for  transactions. 

The  Commission  recognizes  that  it 
must  play  its  part  in  facilitating  a 
smoodi  transition  to  shorter  securities 
settiements.  Adoption  of  Rule  15c6-l 
may  entail  expense  and  may  be 
tmpopular  among  those  who  would 
prefer  to  see  no  change  in  oirrent 
practice  or  would  prefer  to  see  next-day 
and  even  same-day  settlement  prevaiL 
Reducing  systemic  risk  is  important  to 
the  safety  and  vitality  of  securities 
markets,  and  the  Commission's  efibits 
and  resources  remain  committed  to 
those  goals.  The  Commission  invites  a 


continuing  dialogue  end  partnership 
with  all  interested  parties. 

m.  Scope  of  Rule  IScS-l 

A.  Application  of  Rule  15c6-l  to 
Municipal  Securities,  Limited 
Partnership  Interests,  New  Issues, 
Mutual  Funds,  and  Mortgage-Backed 
Securities 

The  Commission  received 
approximately  66  comment  letters 
addressing  the  scope  of  Rule  15c6-l. 
Generally,  those  commentators  were 
suppKirtive  of  the  Commission's  efifbrts 
to  include  a  broad  range  of  products 
within  a  shortened  settlement  cycle. 
The  Commission  has  considered  these 
comments,  and  for  the  reasons 
discussed  below,  the  Commission 
believes  that  Rule  15c6-l  appropriately 
applies  to  securities  issued  by  mutual 
funds,  private-label  mortgage-backed 
securities,  and  limited  partnership 
interests  that  are  listed  on  an  exchanga 
The  Rule  does  not  apply  to  municipal 
securities,  and  the  Commission  has 
determined  that,  in  addition,  unlisted 
limited  partnership  interests  and  new 
issues  should  be  exempt  from  the  Rule 
for  the  reasons  discussed  below.  Finally, 
the  Rule  has  been  revised  to  provide 
that  the  Commission  may.  by  order, 
exempt  additional  securities  from  the 
scope  of  the  Rule. 

1.  New  Issues 

Several  commentators  voiced 
concerns  that  new  issues  of  securities** 
could  not  be  settled  by  T-«-3  due  to  the 
need  to  deliver  a  prospectus  prior  to 
settlemenfo  Specifically,  commentators 
have  indicated  that  because  the 
prospectus  cannot  be  printed  prior  to 
the  trade  date  (the  date  on  which  the 
securities  are  priced),  the  prospectus 
printing  and  delivery  process  canno*  be 
completed  within  a  T-«-3  timeframe.  The 
problems  described  by  commentatora 
would  seem  to  be  specific  to  firm 
commitment  offerings  where  the 
underwriter  must  make  payment  with 
its  own  funds  to  the  issuer  on  a 
specified  date,  whether  or  not  its 
customers  have  purchased  and  paid  for 
the  securities.*' 

To  address  this  problem,  the 
Commission  is  modifying  the  Rule  to 
provide  a  limited  exemption  from  T-i-3 
for  the  sale  of  securities  for  cash 


pursuant  to  firm  commitment 
o^erings.'^  The  exemption  is  limited  to 
sales  to  an  underwriter  by  the  issuer  and 
initial  sales  by  members  of  the 
underwriting  syndicate  and  selling 
group.  Any  secondary  resale  of  such 
securities  must  be  settled  within  T-f 3. 
The  Commission  recognizes  that  the 
comment  process  may  not  have 
identified  all  situations  or  types  of 
trades  where  settiement  on  T-f  3  would 
be  problematic.  Accordingly,  the  Rule 
has  been  revised  to  authorize  the 
Commission  to  exempt,  by  order, 
additional  types  of  trades  from  the 
scope  of  Rule  15c6-l."  This  revision 
and  the  exemption  for  firm  commitment 
offerings  should  assure  that  the  Rule 
will  not  interfere  unduly  with  ti-ie 
settiement  of  securities  whose 
characteristics  make  it  difficult  to 
operate  within  the  framework  of  Rule 
15c6-l. 

2.  Municipal  Securities 

In  proposing  Rule  15c6-l,  the 
Commission  invited  commentators  to 
address  the  merits  of  induding 
munidpai  securities  within  the  scope  of 
the  Rule.  Due  to  differences  between  the 
corporate  and  municipal  securities 
markets  snd  the  unique  role  the  MSRB 
has  in  overseeing  the  munidpai 
securities  market,  and  based  in  part  on 
comments  received,  the  Commission 
has  detennined  not  to  indude 
municipal  securities  within  the  scope  of 
Rule  15c6-l.  The  Commission  makes 
this  determination,  however,  mth  the 
expectation  that  die  MSRB  will  take  the 
lead  in  implementing  three-day 
settiement  of  municipal  securities  by 
June  1. 1995,  the  implementation  date  of 
the  new  Rule. 

Over  fifty  commentatora  favored 
including  munidpai  securities  within 
the  scope  of  the  Rule.  Those 
commentators  believe  that  maintuning 
separate  settlement  cydes  for  cor^rarate 
and  munidpai  securities  is  unnecessary 
and  would  Impose  significant  cost  and 
operational  difficulties  on  industry 
participants. 

Several  other  commentators  favor 
exduding  munidpai  securities  from  the 
scope  of  Rule  15c6-l.  dting  the  many 
spedal  features  of  the  munidpai 


«•  A  new  Um*  oT  aaoviUas  iodadM  bolh  IPO* 
and  offeriagi  of  additloaal  4abt  or  aquMy  isMMS  bjr 
reporting  compoiiia*. 

»Sae  section  S  of  tba  Securitiw  Act  of  1S33 
riSS3  Act*!  (15  U.S.C  577e). 

» Is  •  fim  ooaaytmaBt  oRBrifig,  iIm  madtewttkm 
purchasM  th«  lacuritlM  from  th«  ismar.  gtnmailj 
for  •  fixad  pdoik  Mid  iNB  (v-mU*  *•  MMMte  !• 
«M  pahiic  ttNNby  MHMBi^  *•  riik  of  I 


"The  exemption  will  apply  only  to  oRerings 
whan  cash  is  Ae  sole  form  of  coosideration  giTen 
in  exchange  ior  the  aacwitiat.  Thii  laquiraBMnt  ia 
intended  to  limit  the  eatamption  to  the  caaraattoaal 
firm  commitment  public  ofiariogs  which  are 
associated  with  the  problems  raised  by  the 
oaamaHMkHS  mfaar  tftan  tndxiding  tranaactkMH 
auA  aa  laaMr  aBckaaf*  ofiart  or  bosiiiMS 
combinations. 

u  Concurrent  with  the  adopUoo  of  the  Rule.  Ih* 
Cooimission  is  delegating  to  tfaa  Diractor  of  the 
Dirialaa  of  Market  Ragolattim  anthority  to  amoiiit 
snch  additional  typaa  of  trades. 
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securities  maiicets.  Those  fieatxires 
include  a  lower  confirmation/ 
affirmation  percentage  of  transactions  in 
municipal  sec\mties  than  corpKirate 
securities,  lack  of  CUSIP  numbers  in 
many  municipal  secxirities,**  non- 
depository  eligibility  of  many  municipal 
issues,  and  the  greater  reliance  on 
'  confirmations  by  purchasing  investors. 

The  Commission  believes  that  the 
benefits  of  reduced  systemic,  market, 
and  credit  risk  justify  reducing  the 
settlement  timeframe  for  municipal 
securities  from  five  to  three  business 
days  consistent  with  Rule  15c6-l.  The 
Commission  recognizes,  however,  that 
the  differences  between  the  corporate 
and  municipal  seciu-ities  markets  may 
justify  a  different  approadi  to 
implementing  T-f3  settlement  for 
municipal  securities  than  corporate 
securities.  For  example,  while  publicly- 
traded  corporate  debt  issuances  niunber 
in  the  thousands,  there  are  over  one 
million  municipal  securities 
"maturities,"  each  of  which  is  a  separate 
security  for  purposes  of  trade  clearance 
and  settlement  and  not  all  of  which  are 
depository  eligible.  In  addition, 
approximately  80,000  entities  issue 
municipal  seciuities,  which  are  not 
subject  to  the  provisions  of  the 
Securities  Act  of  1933  ("1933  Act")  and 
are  exempted  from  many  provisions  of 
the  1934  Act. 

Despite  these  differences,  significant 
progress  has  been  made  towards  more 
efficient,  automated  clearance  and 
settlement  of  municipal  seoirities.^s 
First,  the  Commission  understands  that 
the  system  changes  at  clearing  agencies 
necessary  for  T-t-3  settlement  of 
municipal  securities  should  be 
functional  by  July  1, 1994.  Second,  as  a 


1*  CUSIP  U  an  acronym  for  the  CommittM  on 
Uniform  Seciihties  Identification  Procedures. 
Although  most  outstanding  municipal  securities 
have  CUSIP  numbers,  there  probably  are  several 
thousand  maturities  that  do  not 

)'  For  example,  the  Commission  recently 
approved  a  rule  proposed  by  the  MSRB  requiring 
the  use  of  automated  clearance  and  settlement 
systems  on  most  Delivery  Versus  Payment  and 
Rsceipt  Versus  Payment  customer  transactions. 
Securities  Exchange  Act  Release  No.  32460  (July  22, 
1993),  58  FR  39260.  In  addition,  the  MSRB  has  filed 
with  the  Commission  a  proposed  rule  change  that 
will  require  use  of  automated  clearance  and 
settlement  systems  on  most  interdaaler  transactjons. 
Securities  Exchange  Act  Release  No.  32262  (May  4, 
1993),  58  FR  27757.  That  proposed  rule  change  was 
filtd  in  concert  with  NSCC's  recently  implemented 
comparison  system  which  accelerates  the 
comparison  cycle  for  municipal  securities. 
Securities  Exchange  Act  Release  No.  32747  (Atigust 
13, 1993),  58  FR  44530.  The  Commission  also 
approved  an  MSRB  proposal  requiring  most 
interdealer  transactions  in  municipal  securities  that 
are  eligible  for  book-entry  settlement  in  a  registered 
securities  depository  to  be  settled  by  book -entry 
through  the  bcilibee  of  that  depository  or  in  an 
interface  with  another  legistereid  securities 
depository. 


result  of  recent  changes  to  MSRB  rules, 
most,  if  not  all  municipal  securities 
dealers  and  institutional  investors  have 
access  (directly  or  through 
correspondents)  to  clearing  agencies  for 
automated  clearance,  confirmation,  and 
settlement  of  their  municipal  securities 
trades.  Third,  only  a  fraction  of  newly- 
issued  municipal  securities  are  not 
routinely  made  eligible  for  deposit  at 
securities  depositories,  and  efforts  are 
imderway  to  address  the  remaining 
newly-issued  securities.  This  progress 
has  been  the  result  of  cooperative  efforts 
by  the  Commission,  the  MSRB,  clearing 
agencies,  and  their  members. 

Although  commentators  have  raised 
concerns  about  the  differences  between 
municipal  and  other  d^t  securities,  the 
Commission  believes  that  these 
differences  can  be  overcome.  For 
example,  it  may  be  appropriate  to 
consider  exempting  certain  types  of 
municipal  securities  trades  for  a  certain 
amount  of  time.  Similarly,  it  might  be 
appropriate  to  explore  alternatives  to 
the  confirmation  as  the  means  of 
identifying  securities  that  have  been 
sold  and  as  a  risk  disclosure  document 
It  might  also  be  appropriate  to  consider 
exemptions  for  trades  in  connection 
with  firm  commitment  underwritings 
and  for  trades  in  securities  for  which 
CUSIP  numbers  are  not  required. 

The  Commission  also  understands 
commentator  concern  about  potential 
costs  to  municipal  securities  dealers, 
such  as  financing  retail  customer 
purchase  transactions  pending  receipt  of 
payment  from  customers.  With 
sufficient  notice,  the  Commission 
believes  that  the  municipal  securities 
industry  can  identify  and  address  these 
costs  in  ways  similar  to  other  broker- 
dealers. 

In  summary,  the  Commission  is 
confident  that  municipal  securities 
dealers  and  market  participants,  under 
the  guidance  of  the  MSRB,  can 
accomplish  the  goal  of  shortening  the 
settlement  timefiBme  by  two  business 
days  and  that  regular-way  settlement  for 
municipal  securities  can  be  subject  to 
the  same  timetable  as  other  securities. 
Accordingly,  the  Commission  is 
requesting  a  report  from  the  MSRB 
within  six  months  outlining  a  time 
schedule  in  which  the  MSRJB  intends  to 
implement  T+3  in  the  mimicipal 
securities  market. 

3.  Limited  Partnership  Interests 

The  Commission  invited  comment  as 
to  whether  limited  partnership  interests 
should  be  included  in  the  scope  of  Rule 
15c6-l.  Eleven  commentators  supported 
inclusion  of  limited  partnership 
interests,  citing  the  difficulty  caused  by 
difiisrent  settlement  dates  for  different 


types  of  securities.  Eight  commentators 
opposed  the  inclusion  of  limited 
partnership  interests. 

Many  commentators  distinguished 
between  limited  partnership  interests 
that  are  listed  on  an  exchange  or  on 
NASDAQ  ("listed  limited 
partnerships")  and  those  that  are  not 
listed  ("unlisted  limited  partnerships"). 
Six  commentators  stated  that  listed 
limited  partnerships  should  be  included 
in  the  scope  of  the  Rule,  while  no 
commentator  specifically  stated  that 
listed  limited  partnerships  should  be 
excluded  from  the  scope  of  the  Rule.  Six 
commentators  stated  that  unlisted 
limited  partnerships  should  be  excluded 
from  the  scope  of  the  Rule,  while  no 
commentator  specifically  stated  that 
unlisted  limited  partnerships  should  be 
included  in  the  scope  of  the  Rule. 

Accordingly,  the  Commission  is 
modifying  the  Rule  to  distinguish 
between  trades  involving  listed  versus 
unlisted  limited  partnership  interests, 
including  listed  limited  partnership 
interests  and  excluding  unlisted  limited 
partnership  interests.  First,  the  majority 
of  commentators  appear  to  support  the 
inclusion  of  bsted  limited  partnerships. 
Second,  as  exchange  or  NASDAQ  traded 
securities,  these  interests  currently 
settle  in  a  five-day  timeframe  and 
exclusion  of  listed  limited  partnerships 
from  Rule  15c6-l  would  unnecessarily 
contribute  to  the  bifurcation  of  the 
settlement  cycle  in  these  markets.  Under 
Rule  15c6-l,  therefore,  listed  limited 
partnerships  will  be  required  to  settle  by 
T+3. 

Many  commentators  expressed 
concern,  however,  about  the  ability  to 
settle  imlisted  limited  partnerships  by 
T+3,  indicating  that  extended  time 
periods  are  required  to  settle  trades  in 
these  instruments.  In  order  to  settle, 
transfer  documentation  must  be 
obtained  in  order  to  determine  whether 
the  transfer  of  ownership  is  permitted 
on  the  books  and  records  of  the  issuer.^ 
In  addition,  several  commentators  noted 
that  there  is  not  an  active  secondary 
market  in  unlisted  hmited  partnership 
interests.  Therefore,  the  Commission 
has  determined  to  exempt  unlisted 
limited  partnership  interests  fitim  the 
Rule. 


>*  Required  paperwork  varies  among  di^erent 
issuers,  and  the  processing  requirements  may  take 
weeks.  According  to  the  comment  letter  from  the 
Chicago  Partnership  Board,  some  issuers  require 
that  blank  paperwork  be  ordered  ai^er  a  trade  is 
agreed  to.  and  these  same  issuers  often  take  weeks 
to  dehver  the  paperwork  once  ordered.  Letter  from 
James  Frith.  Jr.,  President,  Chicago  Partnership 
Board,  to  Jonathan  G.  ICatz,  Secretary,  Commission 
(June  4, 1993). 
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4.  Securities  Issued  by  Mutual  Funds 

As  proposed.  Rule  15c6-l  would 
include  securities  issued  by  investment 
companies."  The  Commission  noted 
that  mutual  funds  often  permit 
customers  to  purchase  shares  by 
telephone  and  requested  comment  on 
whether  a  T-t-3  settlement  timeframe 
would  make  it  necessary  for  mutual 
funds  and  broker-dealers  to  implement 
operational  changes  to  confirm  the  sale 
to  the  investor,  to  receive  the  proceeds, 
and  to  settle  the  transaction.'*  Twenty- 
five  commentators  believed  the 
proposed  three-day  settlement  should 
be  applied  to  securities  issued  by 
mutual  funds.  These  commentators 
stated  that  the  exclusion  or  delayed 
implementation  of  a  shortened 
settlement  cycle  for  mutual  funds  would 
complicate  rather  than  simplify  the 
transition  to  T+3.  Seven  commentators 
believed  the  Rule  should  provide  an 
exemption  for  seciirities  isst<ed  by 
mutual  funds. 

The  Commission  has  determined  that 
Rule  15c6-l  should  apply  to  broker- 
dealer  contracts  for  the  purchase  and 
sale  of  securities  issued  by  investment 
companies,  including  mutual  funds 
shares.  A  broker-dealer  seUing  securities 
issued  by  a  closed-end  fund  or  unit 
investment  trust  could  avail  itself  of  the 
exemption  for  new  issues  in  a  firm 
commitment  underwriting  under  Rule 
15c6-l{b).  Thus,  the  new  issue 
exemption  would  cover  imderwritings 
of  closed-end  funds  and  unit  investment 
trusts  but  not  open-end  funds. 

The  Commission  believes  it  is 
appropriate  to  include  mutual  fund 
transactions  because  mutual  fund  shares 
represent  a  significant  and  growing 
percentage  of  a  broker-dealer's 
transactions.  Even  though  some  mutual 
fund  shares  may  represent  diversified 
portfolios,  contracts  for  the  purchase 
and  sale  of  these  sectirities  pose  many 
of  the  same  systemic,  market,  and  credit 
risk  concerns  as  other  securities  subject 
to  Rule  15c6-l.  and  in  the  event  of  a 
broker-dealer  insolvency,  these 
contracts  vnU  also  need  to  be  resolved. 
In  adcfition.  many,  if  not  most,  mutual 


^The  Investment  Company  Act  of  1940  ("1940 
Act").  15  U.S.C  80a-l.  describes  several  forms  of 
investment  companies.  Among  these  are  "open- 
end"  and  "closed-«id"  management  companies  and 
unit  investment  tnists.  Sections  4.  S,  1940  Act;  15 
use.  BOa-4,  80a-5.  Open-end  companies, 
commonly  known  as  mutual  funds,  oSer 
redeemable  securities.  Unit  investment  trusts  also 
issue  redeemable  securities,  although  their  sponsors 
generally  create  a  secondary  market  for  their  shares. 
Closed-end  companies  resemble  corporations  in 
that  at  any  time  they  have  a  fixed  number  of  shares 
outstanding  that  are  traded  on  an  exchange  or  in  the 
over-the-counter  market  at  prices  which  reflect 
supply  and  demand. 

»  See  Proposing  Release,  at  note  33. 


fimd  purchases  and  redemptions  are 
now  processed  through  the  centralized 
"FUND  SERV"  system  operated  by 
NSCC.w  Althou]^  NSCC  does  not 
formally  guarantee  performance  on 
contracts  cleared  in  the  "FUND  SERV" 
service,  its  central  role,  coupled  witu 
potential  changes  to  pa)rment  settlement 
timefiames,  suggests  that  reducing  the 
"FUND  SERV"  settlement  timeframe  to 
three  business  days  would  significantly 
reduce  risk  to  the  national  clearance  and 
settlement  system. 

Several  commentators  expressed 
concern  that  shortening  the  timeframe 
for  redemptions  by  two  business  days 
would  create  liquidity  concerns  in  the 
event  of  imexpectedly  high  volumes  of 
redemptions.  The  commentators  noted 
that  although  mutual  funds  generally 
meet  redemption  reouests  from  cash  on 
hand,  a  particularly  large  volume  of 
redemption  requests  would  require 
mutual  funds  to  sell  securities  from 
their  portfolios.  The  commentators 
maintain  that  appUcation  of  the  T-t-3 
settlement  requirement  under  these 
circumstances  could  be  problematic, 
particularly  for  mutual  funds  with 
portfoUos  heavily  invested  in  securities 
not  subject  to  T*3  settlement. 

The  Commission  shares  commentator 
concern  about  the  potential  for 
redemptions  to  create  a  liquidity  crisis, 
but  believes  several  factors  mitigate 
these  concerns.  First,  the  Commission 
expects  that  mutual  fund  managers  will 
account  for  the  risk  of  a  liquidity  crisis 
in  planning  their  portfolio  investments. 
Second,  the  Commission  is  delaying  the 
effective  date  of  Rule  15c5-l  by  more 
than  nineteen  months,  which  ^ould 
permit  fund  managers  sufficient  time  to 
identify  potential  exposures  and  take 
appropriate  remedial  steps.  Third,  the 
primary  components  of  mutual  fund 
portfolio  assets  should,  by  Jime  1, 1995. 
settle  within  three  business  days  of  the 
date  of  the  trade  (including  U.S. 
government,  corporate  equity  and  debt, 
and  mimidpal  securities).  Indeed,  as 
discussed  above,  the  Commission 
expects  the  MSRB  will  act  to  implement 
T-«-3  settlement  for  municipal  securities 
by  Jtme  1, 1995,  consistent  with  Rule 
15c6-l.  Finally,  the  Commission  will 
retain  authority  to  exempt,  by  order, 
specific  trades  or  classes  of  trades  from 
the  requirement  of  Rule  15c6-l. 

Several  commentators  raised  concerns 
about  whether  application  of  Rule  15c6- 
1  would  be  consistent  with  obligations 


and  requirements  imder  section  22(e)  ^o 
of  the  Investment  Company  Act  of  1940 
("1940  Act")  and  section  11(d)(1)  of  the 
1934  Act.«>  Section  22(e]  generally 
provides  that  investment  companies        "" 
may  not  suspend  the  right  of 
redemption,  or  postpone  payment  or 
satisfaction  upon  redemption  of  any 
redeemable  security  for  more  than  seven 
days  after  tender  of  the  security  being 
redeemed,  except  under  certain 
circimistances. 

The  Commission  believes  that  the 
primary  purpose  of  the  seven  day  period 
prescribed  in  section  22(e)  is  to  set  forth 
an  outside  Umit  on  the  amount  of  time 
that  an  investment  company  may  take  to 
satisfy  a  redeeming  shareholder's 
request  for  payment.  Further,  the 
Commission  believes  that  the 
underlying  rationale  of  section  22(e)  is 
to  ensure  that  "redeemable"  securities 
are.  in  fact,  redeemable,  and  that  that 
rationale  does  not  conflict  with  the 
purposes  of  Rule  15c6-l.*-  Moreover, 
industry  practice  regarding  the 
settlement  timeframe  for  securities 
transactions,  including  transactions  in 
mutual  funds,  has  fluctuated  since  the 
enactment  of  the  1940  Act.  Accordingly, 
while  the  commentators  may  contend 
that  the  seven-day  period  provided  by 
section  22(e)  is  analogous  to  the  current 
industry  convention  of  effecting 
settlement  on  the  fifth  business  day 
following  trade  date,  the  feet  that  those 
periods  are  the  same  today  is  merely 
fortiiitous. 

Section  11(d)(1)  generally  prohibits  a 
person  that  acts  as  both  a  broker  and  a 
dealer  from  extending  credit  to  a 
customer  to  allow  that  customer  to 
purchase  securities  issued  by  a  mutual 
fund.  The  Commission  preliminarily 
believes  these  requirements  should  not 
be  an  obstacle  to  reducing  the 
settlement  timeframe  for  trades  in 
mutual  fimd  shares.  At  the  time  these 
requirements  were  enacted,  the 
settlement  timeframe  was  T-t-2. 
Commentators  have  discussed  with  the 
Commission  staff  the  potential 


»The  Mutual  Fund  Settlement.  Entry,  and 
Registration  Service  ("Fund/Serr")  w%t 
implemented  in  1906  to  enable  NSCC  members  to 
submit  mutual  fund  purchase  and  redemption 
orders  to  NSOC.  and  to  enable  NSCC  in  turn  to 
transmit  the  orders  to  its  members  acting  on  behalf 
of  eligibie  mutual  hmds. 


•oiSU.S.C80»-22(e). 

•>  IS  U.S.C  78k(d)(l). 

•>  The  legislative  history  of  section  22(e), 
although  sparse,  Indicates  the  significant 
importance  placed  on  an  open -end  investment 
company  shareholder's  right  to  redeem  shares,  "and 
receive  at  once,  or  within  a  very  short  time,  the 
approximate  cash  asset  value  of  such  shares  as  of 
the  time  of  the  toider."  Sea  Hearings  Before  a 
Subcomm.  of  the  Comm.  mi  Banking  and  Currency 
on  S.  3560.  76th  Cong..  3d  Sess.  (1940).  at  965.  The 
Commission  believes  that  the  wording  of  section 
22(e}^"No  registered  investment  company  •  •  • 
shall  *  *  *  postpone  the  date  of  payment  or 
satisbction  upon  redemption  of  any  redeemable 
security  *  *  *  for  more  than  seven  days  after  the 
tender  of  such  security" — clearly  suggests  that  the 
section  is  intended  to  be  a  "limit"  rather  than  a 
"gianL" 
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application  of  these  provisi<Hi8  and  the 
staff  expect  to  address  these  concerns 
before  June  1, 1995. 

5.  Mortgage-Backed  Securities 

As  proposed  in  February  1993. 
private-label  mortgage  backed  seoirities 
("MBS")  63  would  fall  within  the  ambit 
of  Rule  15c6-l.  The  Rule  would  not, 
however,  apply  to  those  MBSs  issued  by 
government  agencies  and  government 
sponsored  enterprises  ("GSE").«  In  the 
Imposing  Release,  the  Commission 
invited  commentators  to  consider 
whether  adopting  a  T+3  settlement 
timeframe  would  cause  difficulties  for 
issuers  and  investors  in  the  MBS  market 
and  to  consider  generally  whether 
additional  safeguards  relating  to 
clearance  and  settlement  of  MBSs 
would  be  appropriate. 

The  commentators  generally  were 
supportive  of  applying  the  proposed 
Rule  to  MBSs.  Some  of  the 
commentators  stated  that  the  Rule 
should  apply  to  MBSs  issued  by 
government  agencies  and  GSEs  as  well 
as  to  private-label  collateralized 
mortgage  obligations  ("CMO").  The  PSA 
stated  that  although  it  would  prefer  that 
all  MBSs  settle  on  the  same  basis,  the 
bifurcation  between  private-label  MBSs 
on  the  one  hand,  and  government 
agency  and  GSE  MBSs  on  the  other,  did 
not  present  an  insiirmountable  barrier. 
The  PSA  stated  that  the  larger  firms 
probably  would  adopt  a  T-t-3  settlement 
standard  for  all  MBSs,  whether  or  not 
subject  to  the  Rule. 

Commentators  identified  several  areas 
of  concern  with  respect  to  MBSs.  The 
first  relates  to  the  availability  of 
factors,"  and  whether  that  could  create 
a  barrier  for  private-label  MBSs  to  move 
to  T+3.  Transactions  that  are  effected 
before  the  current  month's  factor  is 
available  must  go  through  a  cancel  and 
correct  procedure  to  ensure  that  the 
correct  amount  of  principal  and  interest 
is  attributed  to  the  investor  for  that 
month.  Shortening  the  settlement  cycle 
could  make  it  less  likely  that  the  current 


**  MBSf  include  mortgage  past  through  Mcorities, 
collateraiizpd  mortgage  oohgations  ("CMO"),  and 
Real  Estate  Mortgttge  Investment  Conduits 
C'REMIC")  Private-label  \fflSs  include  privately 
Lisued  K£BSs  coliateraiized  by  agency  or 
gobfenunant  sponsored  enterprise  mortgages  or 
m^lflgag*  pass  tlirough  securities. 

MGovamment  agencies  include,  for  example,  the 
Government  National  Mortgage  Association 
("Clnnie  Mae").  GSEs  Include,  without  limitation, 
the  Federal  National  Mortgage  Association  ("Fannie 
Mae")  and  the  Federal  Kom«  Loan  Mortgage 
Corporabon  ("Freddie  Mac"). 

*^  A  factor  is  the  proportion  of  outstanding 
principal  to  the  original  principal  balance, 
expressed  as  a  decimal.  In  the  case  of  CMOs  and 
R^tlCs,  factors  are  made  available  once  a  month, 
and  in  the  case  of  private-label  MBSs,  this  occun 
at  the  and  of  the  month. 


month's  factor  will  be  available  for  a 
given  transaction,  which  would  be 
reflected  by  more  cancel  and  correct 
transactions. 

The  Commission  notes,  along  with 
The  PSA.  that  for  private-label  MBSs 
settling  through  DTC,  DTC's  CMO  Trade 
Adjustment  System  «  keeps  track  of 
trades  settling  with  the  previous 
month's  factor  and  automatically  adjusts 
those  trades  after  the  current  factor  is 
available.  Over  three-quarters  of 
outstanding  private-label  CMOs  are  on 
deposit  at  DTC.  and  the  CMO  Trade 
Adjustment  System  is  used  regularly 
among  participants.*' 

The  Commission  believes  that  trades 
in  private-label  CMOs  should  be 
included  within  the  scope  of  Rule  15c6- 
1.  First,  although  CMO  trades  could 
require  some  adjustments  to  reflect 
changing  principal  payments  in 
underljdng  collateral,  existing  trade 
adjustment  and  reconciliation  systems 
and  practices  appear  adequate.  Second, 
the  potential  for  gridlock  in  the  event  of 
a  major  participant  default  «•  warrants 
the  exchange  of  as  much  value  as  soon 
as  possible  in  these  markets,  even  if  that 
means  that  some  post-trade  adjustment 
is  necessary.  This  is  even  more 
important  given  the  increasing 
complexity  of  CMO  products,  the 
absence  of  transparent  markets  for 
establishing  fair  value,  and  concern 
about  the  liquidity  of  CMO  markets  in 
the  event  of  a  major  market  event. 

Commentators  also  expressed  concern 
about  how  contracts  for  purchase  or  sale 
of  mortgage  pass-throughs  in  the  to-be- 
announced  ("TBA")  market  would  be 
treated  under  Rule  15c6-l.  Trading  in 
this  market  occurs  without  providing 
specific  mortgage  pool  information. 
Among  other  things,  TBA  trading  allows 
an  underwriter  of  a  private-label 
mortgage  pass-through  security  to 
acquire  the  financing  necessary  to 
assemble  the  pool  of  mortgages  that  will 
comprise  a  given  mortgage  pass-through 
security."  In  response  to  those 
concerns,  the  Commission  will  interpret 
Rule  15c6-l  to  require  that  settlement  of 
mortgage  pass-through  seciuities  occur 


•See  Securities  Exchange  Act  Release  No.  30277 
(January  22, 1992),  57  FR  3657  (order  approving 
DTC's  CMO  Trade  Adjustment  System). 

*^  Telephone  conversat'on  with  lames  Riley, 
Planning  Department,  DTC,  and  Patricia  Trainor, 
Associate  Counsel.  DTC  (August  23, 1993). 

<*  See  e.g.,  testimony  concerning  the  bankruptcy 
ofDrexal. 

**  Mortgage  pass-through  securities  have  been 
traded  for  many  years  and  frequently  are  the 
collateral  from  which  CMOs  and  REMICs  are 
created.  For  a  description  of  this  market,  see  e.g., 
Securitias  Exchange  Art  Release  No.  2667:  (March 
2a,  1989).  54  FR  13266  (granting  the  Participants 
Trust  Company  temporary  registration  as  a  clearing 
agency). 


within  three  days  after  a  specific  pool  is 
identified  for  delivery  imder  the 
contract.  Under  current  TBA  market 
conventions,  as  specified  in  PSA 
Guidelines,^  firms  must  designate 
specific  pools  allocated  to  a  TBA 
transaction  at  least  48  hours  before 
settlement."  Firms  following  this 
convention  will  be  deemed  to  comply 
with  Rule  15c6-l. 

In  siunmary,  all  private-label  MBSs 
shall  be  subject  to  the  T+3  settlement 
requirement  TBA  trades  will  not  be 
subject  to  the  Rule;  instead,  once  a  pool 
is  designated,  settlement  must  occiir 
within  three  days.  New  issuances  of 
CMOs  that  are  the  subject  of  a  firm 
commitment  imderwriting  will  be 
subject  to  the  settlement  timeframe 
applicable  to  other  initial  issuances  as 
provided  in  Rule  15c6-l(b). 

B.  Ability  of  Broker-Dealers  to  Override 
T+3  Settlement 

As  proposed,  Rule  15c6-l  provides 
that,  imless  otherwise  expressly  agreed 
by  the  parties  at  the  time  of  the 
transaction,  a  broker  or  dealer  is 
prohibited  from  entering  into  a  contract 
for  the  purchase  or  sale  of  a  security 
(other  than  an  exempted  security, 
government  security,  municipal 
security,  commercial  paper,  bankers' 
acceptance,  or  commercial  bill)  that 
provides  for  payment  of  funds  and 
delivery  of  setnirities  later  than  T+3.  As 
described  above,  the  proposed  Rule 
allows  a  broker  or  dealer  to  agree  that 
settlement  will  take  place  in  more  than 
three  business  days,  when  the 
agreement  is  express  and  reached  at  the 
time  of  the  transaction. 

Several  letters  from  individual 
commentators  and  approximately  1,550 
substantially  similar  letters  expressed 
concern  that  the  ability  to  override  the 
three  day  settlement  requirement  could 
create  a  market  inefficiency  that  could 
be  exploited  by  some  broker-dealers. 
Those  commentators  suggested  that  the 
abiUty  of  broker-dealers  to  override  the 
three  day  settlement  requirement  for 
specific  transactions  will  permit  broker- 
dealers  to  establish  two  classes  of 
investors,  providing  advantages  to 
investors  holding  with  the  broker-dealer 


'^PSA.  Uniform  Ptacticat  for  the  Qearance  and 
Settlement  of  Mortgage- Baclred  Securities  and  Other 
Related  Securities  83.1  (1992). 

""  Forward  trades  are  done  typically  on  a  TBA 
basis  because  certain  specifics,  such  as  the  pool 
numbers,  are  not  available  at  the  time  of  the  trade 
and  are  typically  provided  48  hours  before 
settlement  to  allow  for  the  smooth  settlement  of  (ha 
pass-through  security.  Letter  from  Dominick  F. 
Antonelli,  Chairman,  PSA  Municipal  Securities 
Division  Operations  and  Compliance  Committee, 
and  Stephen  W.  Hopkins.  Chairman,  PSA  Mortgage 
Securities  Division  Operations  Committee,  to 
Jonathan  G.  Katz,  Secretary,  Commission  (July  8, 
1993). 
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in  indirect  or  beneHcial  ownership  form 
over  those  investors  choosing  to  own 
shares  of  stock  in  direct  ownership 
form. 

Several  commentators  suggested 
eliminating  from  the  Rule  the  ability  to 
override  the  three  day  settlement 
requirement.  The  large  majority  of  the 
letters,  however,  did  not  suggest 
eliminating  the  override  provision,  but 
rather  encouraged  the  Commission  to 
ensure  that  broker-dealers  do  not  use 
the  override  provision  to  discourage 
direct  forms  of  securities  ownership. 

The  override  provision  was  intended 
to  apply  only  to  unusual  transactions, 
such  as  seller's  option  trades,  that 
typically  settle  as  many  as  sixty  days 
after  e.xecution  as  specified  by  the 
parties  to  the  trade  at  execution.  It  was 
not  intended  to  permit  broker-dealers  to 
specif)'  before  execution  of  specific 
trades  that  a  group  of  trades  will  settle 
in  a  timeframe  other  than  T+3.  In 
general,  broker-dealers  will  not  be  able 
to  contract  out  of  the  three  day 
settlement  timeframe. 

The  Commission  supports  industry 
efforts  to  develop  products  which  will 
enhance  the  ability  of  retail  investors  to 
choose  among  suitable  forms  of 
owmership.  The  Commission,  moreover, 
intends  for  the  choice  of  securities 
ownership  to  be  driven  by  market 
forces,  and  not  for  the  override 
provision  of  Rule  15c6-l  to  be  used  by 
market  participants  to  prefer  one  form  of 
ownership  over  another.  The 
Commission  will  continue  to  monitor 
the  use  of  the  override  provision  of  Rule 
15c6-l.  and.  if  such  abuses  are  detected, 
will  consider  additional  rulemaking. 

rv.  Competition  Findings 

Section  23(a)(2)  of  the  1934  Act^^ 
requires  the  Commission,  in  adopting 
rules  under  the  1934  Act.  to  consider 
the  anti-competitive  effects  of  such 
rules,  if  any.  and  to  balance  any  impact 
against  the  regulatory  benefits  gained  in 
terms  of  furthering  the  purposes  of  the 
1934  Act.  Several  commentators, 
primarily  small  retail  broker-dealers, 
raised  concerns  that  Rule  15c6-l  would 
increase  their  costs,  thereby  making  it 
more  difficult  to  compete  with  larger 
broker-dealers.  The  Commission  notes 
that  Rule  15c6-l  does  not  distinguish 
between  categories  of  broker-dealers, 
and  believes  that  the  costs  created 
would  be  imposed  evenly  upon  larger 
and  smaller  broker-dealer  firms.  The 
costs  may  be  higher  for  certain  firms, 
regardless  of  their  size,  that  have  not 
invested  in  necessary  infrastructure  and 


technology.^'  These  costs  would  be 
necessary  in  assuring  that  the  purpose 
of  the  Rule,  risk  reduction,  is  met.  The 
Commission  has  considered  Rule  15c6- 
1  in  light  of  the  standard  cited  in  section 
23(a)(2)  and  believes  that  adoption  of 
the  Rule  will  not  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the  1934 
Act. 

V.  Conclusion 

The  Commission  believes  that  Rule 
15c6-l  will  reduce  credit  and  liquidity 
risks,  reduce  the  settlement  gap  between 
the  corporate  securities  market  and  the 
government  securities  and  derivatives 
markets,  and  incrgase  efficiency  in 
broker-dealer  and  clearing  agency 
operations.  Some  broker-dealers 
currently  have  the  operational 
capability  to  comply  with  three-day 
settlement.  However,  where  a  broker- 
dealer's  procedures  currently  are  not 
designed  to  accommodate  tbree-day 
settlement,  the  facilities  to  expedite  the 
settlement  process  do  exist  [e.g.,  bank 
wire  systems  or  overnight  postal  courier 
services).  The  Commission  believes  that 
broker-dealers  and  their  customers  can 
make  the  necessary  systems  and 
operational  changes  to  comply  with 
three-day  settlement  given  the  extended 
transition  period  for  implementation  of 
the  Rule.  The  Commission  recognizes, 
however,  that  the  extent  and  nature  of 
modifications  depends  on  the  specific 
needs  of  each  firm.  Nevertheless,  the 
Commission  recommends  that,  as 
necessary,  industry  participants  that 
need  to  make  significant  systems  or 
operational  changes  evaluate  their 
progress  periodically  as  the 
implementation  date  for  T-f3 
approaches  and  make  adjustments  as 
appropriate  to  ensure  a  smooth 
transition  to  T+3  settlement. 

VI.  Summary  of  Final  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  a  Final 
Regulatory  Flexibility  Aiialysis 
("FRFA")        i-ding  Rule  15c6-l.  in 
accordance  «ilh  5  U.S.C.  604.  The 
FRFA  notes  the  potential  costs  of 
operational  and  procedural  changes  that 
may  be  necessary  to  comply  with  the 
Rule.  In  addition,  the  FRFA  notes  the 
importance  of  the  risk  reduction  that 
will  result  from  a  shorter  settlement 
cycle.  The  Commission  believes  that  the 
benefits  of  Rule  15c6-l  outweigh  the 
costs  that  will  be  incurred  by  industry 
participants  in  complying  with  the  Rule. 


A  copy  of  the  FRFA  may  be  obtained 
by  contacting  Christine  Sibille. 
Attorney.  Branch  of  Debt  and 
International  Clearing  Agency 
Regulation.  Office  of  Securities 
Processing  Regulation.  Division  of 
Market  Regulation.  Commission.  450 
Fifth  Street.  NW..  Mail  Stop  5-1. 
Washington.  DC  20549. 

List  of  Subjects 

17  CFR  Part  200 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Organizations 
and  functions  (Government 
organizations). 

1 7  CFR  Part  240 

Brokers  and  dealers.  Registration  and 
regulation.  Securities. 

Text  of  the  Amendments 

In  accordance  with  the  foregoing,  title 
17  chapter  11  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  200— ORGANIZATION; 
CONDUCT  AND  ETHICS:  AND 
INFORMATION  AND  REQUESTS 

1.  The  authority  citation  for  part  200. 
subpart  A  continues  to  read  in  part  as 
follows: 

Authority:  15  U.S.C.  77s.  78d-l,  78d-2. 
78w.  78/?(d).  79t.  77SSS.  80a-37.  80b-ll. 
unless  otherwise  noted. 

•  •         *         •         • 

2.  Section  200.30-3  is  amended  by 
adding  paragraph  (a)(55)  to  read  as 
follows: 

f  200.30-3    Delegation  of  authority  to 
Director  of  Division  of  Market  Regulation. 

*  *         •         «         • 

(a)  •  •  • 

(55)  Pursuant  to  §240.15c6-l  of  this 
chapter,  taking  into  account  then 
existing  market  practices,  to  exempt 
contracts  for  the  purchase  or  sale  of  any 
securities  from  the  requirements  of 
§  240.15c6-l(a)  of  this  chapter. 


PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c.  77d.  77g,  77j. 
77s.  77eee.  77ggg.  77nmi,  77sss.  77ttt,  78c. 
78d.  781.  78).  78/.  78m,  78n,  78o,  78p,  78s. 
78w.  78x,  78W(d),  79q,  79t,  80a-20,  80a-23, 
80a-29,  80a-37. 80b-3.  80b-4.  and  80b-ll. 
unless  otherwise  noted. 


TJ 15  U.S.C  78w(«X2)- 


''>  These  broksr-daalers,  however,  are  not  subject 
to  ■  unique  cost  Instead,  they  are  incuning  a  cost 
previously  paid  by  their  competitors. 


2.  Section  240.15c6-l  is  added  to  read 
as  follows: 
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f  240. 1 5e6-1    8«ttl«m«nt  cycto. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  broker  or  dealer 
shall  not  effect  or  enter  into  a  contract 
for  the  purchase  or  sale  of  a  security 
(other  than  an  exempted  security, 
government  seouity,  municipal 
security,  commercial  paper,  bankers' 
acceptances,  or  commercial  bills)  that 
provides  for  payment  of  funds  and 
delivery  of  securities  later  than  the  third 
business  day  after  the  date  of  the 
contract  unless  otherwise  expressly 
agreed  to  by  the  parties  at  the  time  of 
the  transaction. 

(b)  Paragraph  (a)  of  this  section  shall 
not  apply  to  contracts: 

(1)  For  the  purchase  or  sale  of  limited 
partnership  interests  that  are  not  listed 
on  an  exchange  or  for  which  quotations 
are  not  disseminated  through  an 
automated  quotation  system  of  a 
registered  secimties  association; 

(2)  For  the  sale  for  cash  of  securities 
by  an  issuer  to  an  underwriter  pinsuant 
to  a  firm  commitment  offering  registered 
under  the  Securities  Act  of  1933,  or  the 
sale  to  an  initial  purchaser  by  a  broker- 
dealer  participating  in  such  offering;  or 

(3)  For  the  purchase  or  sale  of 
secimties  that  the  Commission  may 
from  time  to  time,  taking  into  account 
then  existing  market  practices,  exempt 
by  order  from  the  requirements  of 
paragraph  (a)  of  this  section,  either 
unconditionally  or  on  specified  terms 
and  conditions,  if  the  Commission 
determines  that  such  exemption  is 
consistent  with  the  public  interest  and 
the  protection  of  investors. 

Dated:  October  6. 1993. 

By  the  Commission. 
Margaret  H.  McFarland. 
Depu  ty  Secretary. 

Notr.  Appendices  1  through  3  to  the 
preamble  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Appendix  1 — List  of  Commentatora 

The  following  commentators  submitted 
comments  relating  to  proposed  Rule  15c6-l. 

Government  Agency 

Board  of  Governors  of  the  Federal  Reserve 
System  ("Federal  Reserve  Board"  or 
"Board") 

Self-Regulatory  Organizations 

Boston  Stock  Exchange  ("BSE") 
Chicago  Mercantile  Exchange  ("CME") 
The  Depository  Trust  Company  ("DTC") 
Government  Securities  Clearing  Corporation 

("GSCC") 
International  Securities  Qearing  Corporation 

("ISOC") 
Midwest  Clearing  Corporation/Midwest 

Securities  Trust  Company  ("CHX") 
Municipal  Securities  Rulemaking  Board 

("MSRB") 


National  Securities  Clearing  CorporaUon 
("NSCC")  New  York  Stock  Exchange 
("NYSE") 

The  Options  Qearing  Corporation  ("OOC") 

Trade  Associations 

American  Bankers  Association  ("American 

Bankers") 
American  Bar  Association  Section  of 

Business  Law,  Subcommittee  on  Market 

Regulation  and  Subcommittee  on 

Registration 
Statements,  1933  Act  of  the  Committee  on 

Federal  Regulation  of  Securities 

("American  Bar  Association") 
American  Council  of  Life  Insurance 

("American  Council") 
American  Society  of  Corp)orate  Secretaries, 

Inc.  ("Corporate  Secretaries") 
Association  of  Reserve  City  Bankers 

("Reserve  City  Bankers") 
The  Cashiers'  Association  of  Wall  Street,  Inc. 

("Cashiers'  Association") 
Corporate  Transfer  Agents  Association,  Inc. 

("CTAA") 
Data  Management  Division  of  Wall  Street 

(Securities  Industry  Association)  ("Data 

Management  Division") 
Investment  Company  Institute  ("IQ") 
National  Association  of  Securities  Dealers, 

Inc.  ("NASD") 
NaUonal  Automated  Clearing  House 

Association  ("NACHA") 
New  York  Gearing  House  ("NYCH") 
Public  Securities  Association  ("PSA") 
Regional  Municipal  Operations  Association 

("RMOA") 
Securities  Industry  AssociaUon  ("SIA") 
Securities  Operations  Division  of  the  SIA 

("SOD") 
Security  Traders  Association  ('Traders 

Association") 
The  Securities  Transfer  Association,  Inc. 

("STA") 
Syndicate  Operations  Association 

Incorporated  ("SOA") 

Broker-Dealers 

A.G.  Edwards  &  Sons,  Inc.  ("A.G.  Edwards") 
Alex.  Brown  &  Sons  Incorporated  ("Alex 

Brown") 
Arthurs  Lestrange  &  Company  Incorporated 

("Arthurs  Lestrange") 
Asiel  &  Co.  ("Asiel") 

Robert  W.  Baird  &  Co.  Incorporated  ("Baird") 
Baker  k  Co.,  Incorporated  ("Baker") 
Bear  Steams  &  Co.,  Inc.  ("Bear  Steams") 
Bodell  Overcash  Anderson  &  Co.,  Inc. 

("Bodell  Overcash") 
Jack  V.  Butterfield  Investment  Company 

("Butterfield") 
J.W.  Charles  Securities,  Inc.  (4  letters)  ("J.W. 

Charles") 
Chatlield  Dean  &  Co..  Inc.  ("Chatfield") 
Cheevers,  Hand  &  Angeline,  Inc. 

("Cheevers") 
The  Chicago  Corporation  ("Chicago 

Corporation") 
Collopy  ft  Company  Inc.  ("Collopy") 
Consolidated  Financial  Investments,  Inc. 

("Consolidated") 
CUSO  Equities.  Inc.  ("CUSO") 
Cygnet  Resources,  Inc.  ("Cygnet") 
DA.  Davidson  ft  Co.  ("Davidson") 
Davenport  ft  Co.  of  Virginia,  Inc 

("Davenport") 


Dean  Witter  Reynolds,  Inc.  ("Dean  Witter") 

).V.  Delaney  ft  Associates  ("Delaney") 

Dempsey  ft  Company  ("Dempsey") 

H.C.  Denison  Co.  ("Denison") 

Dorsey  ft  Company,  Incorporated  ("Dorsey") 

East/West  Securities  Co.  ("East/West") 

Ferris,  Baker  Watts,  Incorporated  ("Ferris 

Baker") 
Fidelity  Investments  Institutional  Services 

Comf>any,  Inc.  ("Fidelity") 
Financial  Network  Investment  Corporation 

("Financial  Network") 
)ohn  Finn  ft  Company,  Inc.  ("John  Finn") 
The  First  Boston  Corporation  ("First  Boston") 
First  Dallas  Securities  Incorporated  ("First 

Dallas") 
First  Manhattan  Co.  ("First  Manhattan") 
First  Northeast  Securities,  Inc  ("First 

Northeast") 
Gilbert  Marshall  ft  Company  ("Giltwrt") 
Goldman,  Sachs  ft  Co.  ("Goldman  Sachs") 
Grove  Securities,  Inc.  ("Grove") 
Gruntal  ft  Co.  Incorporated  ("Gmntal ') 
G-W  Brokerage  Group,  Inc.  ("G-W") 
Hamilton  ft  Company  Incorporated 

("Hamilton") 
The  Heitner  Corporation  ("Heitner") 
Hopper  Securities-Vermont  ("Hopper") 
Wayne  Hummer  ft  Co.  ("Hummer") 
Interstate/Johnson  Lane  Corporation 

("Interstate/Johnson  Lane") 
Raymond  )ames  ft  Associates,  Inc  (2  letters) 

("Raymond  James") 
Kenneth  Jerome  ft  Company  ("Jerome") 
IJC  Specialist  Corp.  ("JJC") 
Edward  D.  Jones  ft  Co.  ("E.D.  Jones ") 
Juran  ft  Moody,  Inc.  ("Juran  ft  Moody") 
IGdder,  Peabody  ft  Co..  Incorporated  (2 

letters)  ("IGdder") 
Kirk  Securities  Corporation  ("Kirk") 
La  Branche  ft  Co.  ("LaBranche") 
Legg  Mason  Wood  Walker,  Incorporated 

("Legg  Mason") 
Lewco  Securities  Corp.  ("Lewco") 
Locust  Street  Securities,  Inc  ("Locust") 
McCourtney-Breckenridge  ft  Company 

("McCourtney") 
ME.  Metzler Organization,  Incorporated 

("ME.  Metzler") 
Merchant  Capital  Corporation  ("Merchant 

Capital") 
Mericka  ft  Co.,  Inc.  ("Mericka") 
Meridian  Associates,  Inc.  ("Meridian") 
Merrill  Lynch,  Pierce,  Fenner  ft  Smith 

Incorporated  ("Merrill  Lynch") 
Miller  ft  Schroeder  Financial.  Inc.  ("Miller") 
Montgomery  Securities  ("Montgomery") 
Morton  Seidel  ft  Co.,  Inc.  ("Morton  Seidel ") 
Mutual  Service  Corporation  ("Mutual") 
Nicodemus  ft  Sherwood,  Inc.  ("Nlcodemus") 
Northern  Tfust  Securities,  Inc.  ("Northern 

Trust") 
Paine  Webber  Incorporated  ("Paine  Webber") 
Paulson  Investment  Company  Inc. 

("Paulson") 
Pershing  Division  of  Donaldson,  Lufkin  and 
Jenrette  Securities  Corporation 
("Pershing") 
Peterson  Financial  Corp.  ("Peterson") 
Pflueger  ft  Baerwald  Inc  ("Pflueger") 
Piper  Jafhay  Companies  Inc.  ("Piper  Jaffray") 
PiTTone  ft  Q).,  Inc  ('  Pirrone") 
Robert  A.  Podesta  ft  Co.  ("Podesta") 
The  Principal/Eppler,  Guerin  ft  Turner.  Inc. 

("Principal  Financial") 
Protective  Group  Securities  Corporation 
("Protective") 
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Prudential  Securities  Incorporated 

("Prudential") 
Quick  &  Reilly.  Inc.  C'Quick  ft  Rellly'T 
Quincy  Cass  Associates  Incorporated 

("Quincy") 
Richards.  Merrill  ft  Peterson,  Inc.  C'Richardi 

Merrill") 
Robinson  ft  Lukens.  Inc.  ("Robinson 

Lukens") 
Rodgers  Capital  Corporation  ("Rodgers") 
Roland  Francis  ft  Co..  Inc.  ("Roland  Francis") 
Sands  Brothers  ft  Co..  Ltd.  ("Sands  Bros.") 
Saperston  Financial  Inc  ("Saperston") 
Charles  Schwab  ft  Co..  Int  ("Schwab") 
S.C.  Parker  ft  Co..  Inc.  (3  letters)  ("S.C 

Parker") 
)anney  Montgomery  Scott  Inc  ("Montgomery 

Scott") 
Scott  ft  Sthngfellow  Investment  Corp.  ("Scott 

Stringfellow") 
Selected  Securities  Company  ("Selected") 
Sierra  Trading  ("Sierra  Trading") 
Smith.  Moore  ft  Co.  ("Smith  Moore") 
Southwest  Securities  Incorporated 

("Southwest") 
Summitt  Investment  Corporation 

("Summitt") 
Robert  Thomas  Securities.  Inc  ("Robert 

Thomas") 
Robertson,  Stephens  ft  Company  ("Robertson 

Stephens") 
The  Warner  Group  Inc.  ("Warner") 
U.S.  Qeanng  Corp.  ("U.S.  Clearing") 
Wheat.  First  Securities.  Inc  ("Wheat  First") 
William  J.  Conway  ft  Co.,  Inc  ("Coniway") 
Wulff.  Hansen  ft  Co.  ("Wulff  Hansen'! 
Wyoming  Financial  Securities,  Inc. 

("Wyoming") 
B.C  Ziegler  and  Company  r'B.C  Ziegler") 
Ziegler  Thrift  Trading.  Inc  ("Ziegler  Thrift") 

Investment  Advisors 

Jobel  Financial,  Inc.  ("Jobel") 
Massachusetts  Financial  Services  Company 

("Massachusetts  Financial") 
Neuberger  ft  Berman  ("Neuberger") 
Oppenheimer  Management  Corporation 

("Oppenheimer  Management") 
Seger-Elvekrog,  Inc.  ("Seger-Elvekrog") 
Society  National  Bank  ("Society") 
St  Denis  J.  Viiiere  ft  Company  ("St.  Denis") 
Stephenson  and  Com(>any  ("Stephenson") 

Bank  Custodians 

Bank  of  Amenca  National  Trust  and  Savings 
Association  ("Bank  of  America") 

The  Chase  Manhattan  Bank,  N.A.  ('tliase") 

Citibank,  N.A.  ("Citibank") 

Morgan  Guaranty  Trust  Cmnpany  of  New 
York  ("Morgan  Guaranty") 

United  States  Trust  Company  of  New  York 
("U.S.  Trust") 

Wachovia  Trust  Services,  Inc  ("Wachovia") 

InsiLfonce  Company-Affiliated  Broker- 
Dealers 

Green  Hill  Financial  Service  Corp.  ("Green 

Hill") 
MML  Investors  Services,  Inc.  rMML") 
Sun  Investment  Services  Company  C'Sun") 

Limited  Partnerships  Broker-Dealer 

Chicago  Partnership  Board,  Inc  ("Ghicago 
Partnership  Board") 

Mvtual  Fund  Broker-Dealers 

Chubb  Securities  Cwpontion  ("Chubb") 


Penn  Sqiiare  Management  Corporation 

("Penn  Square") 
H.D.  Vest  Investment  Securities,  Inc  fH-D. 

Vest") 

Municipal  Bond  Broker-Dealers 

□ayton  Bro%vn  ft  Associates.  Inc.  ("Clayton 

Brown") 
Halpert  and  Company.  Inc.  ("Halpert") 
Hanifen,  Imhoff  Inc.  ("Hanlfen") 
The  Leedy  Corporation  ("Leedy") 

Transfer  Agents 

Bumham  Pacific  Properties.  Inc 

("Bumham") 
Chemical  Banking  Corporation  ("Chemical") 
Fidelity  Accounting  ft  Custody  Services 

Company  ("FACS ") 
Morgan  Stanley  ft  Co.  Incorporated 

("Morgan") 
Oppenheimer  Shareholder  Services  Division 

of  Oppenheimer  Management  Corporation 

(2  letters)  ("Oppenheimer  Shareholder") 
State  Street  Bank  and  Trust  Company  ("State 

Street") 
Southern  Company  Services,  Inc 

("Southern") 
Texaco  Inc.  ("Texaco") 
Valero  Energy  Corporation  ("Valero'T 
Wisconsin  Energy  Corporation  ("Wisconsin") 

/ndividuais 

Scott  G.  Abbey 
John  W.  Bachirinnn 
Dr.  ft  Mrs.  L.O.  Banks 
Rodney  E.  Bate 
Chris  Bennett 
Nelda  Bergsten 
Russell  M.  Bimber 
Helen  A.  Bird 
Allan  R  Black 
Weston  A.  Boyd 
Carl  R.  Brasee 
D.N.  BuUa 
Mask  C  Bublak 
Thomas  A.  Byrne 
D.H.  Carlson 
John  Cirrito 
Daniel  B.  Coleman 
Richard  Conway 
Doxiglas  Czamecki 
Martin  H.  Drayer 
Karen  Frye 
Gordon  G.  Gamey 
Elaine  Graham 
Rae  T.  Gaida 
Professor  Steven  Hill 
Donald  R.  Hollis 
Frank  Hutcheon 
Mark  Jackson 
Rex  and  Susan  Jacobsen 
Kenneth  S.  Janke 
Marilyn  D.  Jennings 
James  A.  Jephcote 
William  P.  Kilroy 
David  M.  Klausmeyer 
Donald  R.  Kryzan 
Robert  T.  Levine 
Lowell  H.  Listrom 
Pearl  Lurie 
Ina  Mandel 
Joseph  J.F.  March 
George  J.  Minnig 
Stephen  A.  Molasky 
H.J.  Porter 
ManiK.  Pulimooit 
Richard  R.  Romane 


Donald  Rhyne 
Michael  A.  Rogawski 
Ramona  B.  SchisifBhen 
Charles  F.  Schlein.  Jr. 
D.  Schroeder 
Kenneth  Shazel 
Hank  Simon 
Richard  B.  Smith 
George  Sneed 
Murray  L.  Solomon 
Walter  Stehna 
Frank  CVogol 
Robert  C.  Waldo.  Jr. 
Warren  D.  Weber 
Martin  J.  Webler  * 

Barbara  Wilkinson 
Theo  L  Wealinsh 
Daniel  P.  Worth 

Insurance  Company 
Aetna 

Other 

Armstrong  World  Industries.  Inc. 

William  Batdorf  ft  Company,  Certified  Public 

Accountants 
BellSouth  Corporation  ("BellSouth") 
Bryan  Cave 
The  College  Retirement  Equities  Fund 

("GRET') 
DQB 

B.F.  MUler  ft  Company  ("E.F.  Miller") 
Federal  Reserve  Bank  of  New  York 

("FRBNY") 
The  Group  of  Thirty  ("Group  of  Thirty'T 
Minnesota  Utility  Investors  ("MUl") 
Sixty  Niner  Invostinent  Club  ("Sixty  NlneO 
Texas  Industries,  Inc.  ("Texas  Industries") 
Thomson  Financial  Services  ("Thomson") 

In  addition,  the  Commission  received 
substantially  similar  letters  from  three 
separate  groups,  as  set  out  below. 

Individual  Investors 
1,550  identical  letters  supporting  direct 
registration 

Regional  Investment  Brokers.  Inc.  ("RIBS") 
Letters  ("RIBS  Letters") 

(101  letters  opposing  T-t-3  settiement] 

Century  Capital  Corp.  of  South  Carolina 

("Century") 
Corporate  Securities  Group,  Inc.  (16  letters) 

("Corporate  Secxirities") 
Culverwell  ft  Co..  Inc  (S  letters) 

("Culverwell") 
Girard  Securities.  Inc  ("Girard") 
Greenway  Capital  Corporation  ("Greenway") 
Investora  Associates.  Incorporated 

("Investors  Associates") 
La  Jolla  Capital  Corporation  ("Lajolla") 
M.H.  Meyerson  ft  Co.,  Inc.  ("Meyerson") 
Royce  Investment  Group,  Inc.  ("Royce") 
RIBS 

Royce  Employees  (69  letten) 
Sentra  Securities  Corporation  ("Sentra") 
Spellman  ft  Company,  Inc.  ("Spellman'^ 
Wilaoa-Davis  ft  Company  Incorporated 

("Wilson  Davis") 

Transfer  Agent  Letters  ^ 

17  letten  supporting  T-«-3  aetUement 

The  Bauk  of  New  Yoric  ("BONY") 
Bamett  Banks,  Inc  ("Bomett") 
CBI  Industries  Inc  ("CBI") 
CEL-Sa  Corporation  ("CEL-SCI") 
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Central  and  South  West  Corporation 

("Central") 
E.L  du  Pont  de  Nemours  and  Company 

("DuPont") 
Nevada  Power  Company  ("Nevada  Power") 
First  Chicago  Trust  Company  of  New  York 

f'First  Chicago") 
Florida  Progress  Corporation  ("Florida 

Progress") 
GenCorp 
Mellon  Financial  Services  Corporation  No. 

17  ("Mellon") 
Northern  States  Power  Company  ("Northern 

States") 
Northwest  Natural  Gas  Company 

("Northwest") 
Oltertail  Power  Company  ("Ottertail") 
Society  National  Bank  ("Society  National") 
VyfPL  Holdings,  Inc. 
Union  Data  Service  Center,  Inc.  ("Union 

Data") 

Appendix  2 — Recent  Initiatives  in  Clearance 
and  Settlement  Reform 

Although  the  U.S.  clearance  and  settlement 
system  is  among  the  safest  in  the  world, 
recent  events  have  demonstrated  that 
vulnerabilities  exist.  Record  volume  and 
volatility  during  October  1987  proved 
detrimental  to  broker-dealers  who  were 
unable  to  resolve  processing  errors  before 
settlement  with  their  customers  on  T+5. 
Moreover,  the  steep  decline  in  stock  prices 
during  that  period,  as  well  as  the  decline  on 
October  16, 1989,  left  some  broker-dealers 
vulnerable  to  loss  from  the  positions  of 
customers  who  were  unable  or  unwilling  to 
meet  either  margin  calls  or  transacbon 
settlement  obligations.  This  in  turn  called 
into  question  the  ability  of  those  broker- 
dealers  to  meet  their  obligations  to  the 
clearing  corporations.* 

After  the  October  1987  market  break. 
several  groups  sought  to  identify  causes  of 
the  market  decline  and  changes  that  could  be 
made  to  shield  market  participants  from  the 
impact  of  sudden  steep  declines  in  the 
market.^  All  these  studies  identified 
clearance  and  settlement  as  an  area  which 
needed  further  attention.  3 


<  See  Division  of  Market  Regulation,  Commission, 
Tk»  October  1987  Market  Break  Chapter  10  at  20- 
21  ( 'Market  Break  Report") 

3  Id.  See  also  Working  Group  on  Financial 
Markets,  Interim  Report  to  the  President  of  the 
United  States  (May  1988]  (Appendix  D)  (the 
Working  Group  is  chaired  by  the  Secretary  of  the 
Treasury  and  its  members  include  the  Chairmen  of 
the  SEC,  the  Commodity  Futures  Trading 
Commission,  and  the  Board  of  Governors  of  the 
Federal  Reserve  System);  Presidential  Task  Force  on 
Market  Mechanisms.  Report  to  the  President  of  the 
United  States  Qanuary  1 988)  (the  so-called  "Brady 
Report");  and  General  Accounting  Office, 
Preliminary  Observations  on  the  October  1987 
Crash  (January  1988). 

3  Since  1987,  considerable  progress  has  t>ean 
mane  toward  increasing  clearing  corporations' 
capabilities  to  handle  large  volumes  of  trades  and 
manage  financial  risk.  Examples  include  increases 
in  the  number  of  cross  margining  facilities 
sponsored  by  The  Options  Gearing  Corporation 
("QCC")  and  commodity  clearing  organizations, 
expansion  of  the  depository  system  to  include  new 
financial  products  such  as  commercial  paper,  and 
development  of  extensive  lines  of  communicanon 
between  hanUng  Mcurities,  and  commodities 
oroanization*. 


At  the  same  time,  in  March  1988,  the 
Group  of  Thirty*  organized  a  symposium  in 
London  to  discuss  the  state  of  clearance  and 
settlement  in  the  world's  principal  securities 
markets.  The  symposium  participants 
concluded  that  there  was  a  need  for 
international  agreement  on  a  uniform  set  of 
practices  and  standards  for  the  clearance'and 
settlement  of  securities  transactions  in  order 
to  improve  the  process.  In  light  of  this 
conclusion,  the  Group  of  Thirty  organized  a 
Steering  Committee  to  work  with  a 
professional  and  broad-based  Working 
Committee  in  order  to  prtxluce  a  set  of 
operational  proposals  for  practices  and 
standards  in  the  area  of  clearance  and 
settlement. 

In  March  1989,  the  Group  of  Thirty  issued 
a  report  by  the  Steering  Committee  setting 
forth  nine  recommendations  ("Group  of 
Thirty  recommendations"),*  including 
implementation  of  settlement  on  T+3,  to 
modernize  and  improve  clearance  and 
settlement  systems  at  a  local  level  and  to 
make  them  compatible  with  each  other 
internationally.*  Following  the  release  of  the 
Group  of  Thirty  Report,  several  countries 
initiated  separate  efforts  to  study  how  their 
clearance  and  settlement  systems  compared 
with  the  Group  of  Thirty  recommendations. 
In  the  U.S..  a  Working  Group  was  created  for 
this  purpose.  The  U.S.  Working  Group 
concluded  that,  while  the  U.S.  was  in 
compliance  with  seven  of  the  Group  of  Thirty 
recommendations,  continued  consideration 
should  be  given  to  the  implementation  of  the 
two  remaining  recommendations,  T+3 
settlement  and  settlement  in  same-day 
fimds.' 

Two  subcommittees,  a  U.S.  Steering 
Committee  and  a  U.S.  Working  Committee  erf 
the  Group  of  Thirty  ("the  U.S.  committees") 
were  formed  to  evaluate  the  benefits  of 


«  The  Group  of  Thirty,  established  in  1978,  is  an 
independent,  non-partisan,  non-profit  organization 
composed  of  international  financial  leaders  whose 
focus  is  on  international  economic  and  financial 
issues. 

*  See  Group  of  Thirty,  Clearance  and  Settlement 
Systems  in  the  World's  Securities  Markets  (March 
1989)  ("Group  of  Thirty  Report"). 

•These  recommendations  were:  (1)  By  1990,  trade 
comparison  between  direct  market  participants 
should  occtu  by  the  day  following  the  date  of  trade 
execution;  (2)  by  1992,  indirect  market  participants 
should  be  members  of  a  trade  comparison  system 
which  achieves  positive  affirmation  of  trade  details; 

(3)  by  1992,  each  country  should  have  an  effective 
and  fully  developed  central  securities  depository; 

(4)  by  1992,  if  appropriate,  each  country  should 
implement  a  netting  s>-stem;  (5)  by  1992.  a  dehvery 
versus  payment  system  should  be  employed  as  the 
method  for  settling  all  securities  transactions;  (6) 
countries  should  adopt  a  same-day  funds  payment 
method  for  settlement  of  securities  transactions;  (7) 
a  rolling  settlement  system  should  be  adopted  by 
ail  markets  as  follows:  (a)  by  1990,  final  settlement 
should  occur  on  the  fifth  day  after  the  date  of  trade 
execution,  (b)  by  1992.  final  settlement  should 
occur  on  the  third  day  after  the  date  of  execution; 
(8)  securities  lending  and  borrowing  should  be 
encouraged  as  a  method  of  expediting  the 
settlement  of  securities  transactions;  and  (9)  by 
1992,  each  country  should  adopt  the  standards  for 
securities  numt>ering  and  messages  de\-eloped  by 
the  International  Standards  Organization. 

'  "Same-day  funds"  refers  to  payment  in  funds 
that  are  available  on  payment  date  and  generally  are 
transferred  by  electronic  means. 


shortening  the  settlement  cycle  and 
converting  to  the  use  of  same-day  funds  The 
U.S.  committees  urged  adoption  of  the  two 
recommendations  and,  in  order  to  support  a 
move  to  T+3  settlement,  also  recommended 
that:  (1)  Book-entry  settlement  be  mandatory 
for  transactions  between  financial 
intermediaries  and  between  financial 
intermediaries  and  their  institutional 
customers; «  and  (2)  all  new  securities  issues 
should  be  made  eligible  for  depository 
services. 

In  November  i990,  the  Commission  held  a 
Roundtable  to  discuss  the  recommendations 
of  the  U.S.  committees.  Roimdtable 
participants  generally  agreed  that  the  two 
recommendations  should  be  adopted,  but 
urged  that  the  timetables  for  implementation 
be  sufficiently  flexible  so  that  obstacles  to 
implementation  could  be  fully  explored  and 
practical  solutions  found  and  implemented. 
Roundtable  participants  expressed  concern 
that  broker-dealers  conducting  a 
predominantly  retail  business  might  have 
difficulty  operating  in  a  three  business  day 
settlement  timeframe  in  the  national 
clearance  and  settlement  system  because  of 
the  need,  among  other  things,  to  obtain 
payment  fit)m  retail  clients  for  purchase 
transactions. 

Following  the  Commission's  Roundtable, 
former  SEC  Chairman  Richard  Breeden  asked 
Howard  Shallcross,  Director  of  Operations, 
Merrill  Lynch,  Pierce,  Fenner  &  Smith 
Incorporated  ("Merrill  Lynch"),  to  form  a 
committee  to  examine  how  retail  firms  and 
their  customers  could  best  be  accommodated 
in  a  T+3  settlement  environment  and  to 
report  the  committee's  findings  to  the 
Commission.  The  committee  was  asked 
specifically  to  determine  how  to  solve  the 
problem  of  timely  payments  for  retail 
purchase  transactions  as  well  as  any  other 
retail  issues  that  it  considered  appropriate. 
The  Shallcross  Committee  prepared  a  draft 
report  that  recommended  alternative  risk 
reduction  proposals,  such  as  marking 
unsettled  securities  transactions  to  the 
market  beginning  on  T+l.»  Subsequently, 
former  Chairman  Breeden  asked  the  U.S. 
Steering  Committee  of  the  Group  of  Thirty  to 
form  a  task  force,  chaired  by  John  W. 
Bachmann,  Managing  Principal,  Edward  D. 
Jones  &  Co.,  to  review  what  changes  to  the 
clearance  and  settlement  system  were 


■  On  )une  11, 1993,  the  Commission  approved  a 
proposed  rule  change  filed  by  the  securities 
exchanges  and  the  National  Association  of 
Securities  Dealers  ("NASD")  that  requires  members, 
member  organizations,  or  affiliated  members  of  the 
securities  exchanges  and  the  NASD  to  use  the 
facilities  of  a  securiUes  depository  for  the  tx>ok- 
entry  settlement  of  all  transactions  in  depository 
eligible  securities  with  another  financial 
intermediary  (broker,  dealer,  or  bank).  In  addition, 
the  rule  prohibits  members,  member  organizations. 
or  affiliated  memt«rs  of  the  SROs  from  effecting  a 
delivery-versus-payment  ("DVP")  or  receipl-versus- 
payment  ("RVP")  transaction  in  s  depositor>- 
eligible  security  with  an  mstitutional  customer 
unless  the  transaction  is  settled  by  book -entry  usmg 
the  facilities  of  a  securities  depository  Securities 
Exchange  Act  Release  No  32455  (June  11. 1993),  58 
FR  33679. 

*  Shallcross  Committee,  Impact  of  T+3  Migration 
on  the  Retail  Sector  A  Preface  o  the  Interim  Report 
to  the  SEC  (March  20. 1991). 
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necessary,  to  Identify  practical  solutions,  and 
to  projjose  8  reasonable  timeframe  far 
implementation  of  eacii  of  those  solutions.** 
The  Bachmann  Task  Force  "  ("Task  Force") 
undertook  that  challenge,  identifying  many 
of  the  issues  that  would  confront  retail 
broker-dealers  in  a  T+3  settlement 
environment  and  proposing  solutions  and 
timetables  for  resolving  those  issues. 

In  May  1992.  the  Task  Force  presented  its 
findings  and  recommendations  to  the 
Commission.12  Among  other  things,  the  Task 
Force  concluded  that  "time  equals  risk"  and 
that  the  settlement  cycle  for  corporate  and 
municipal  securities  should  be  compressed 
to  T+3. '  J  The  Task  Force  also  evaluated  the 
principal  suggestion  of  the  Shalicross 
Committee,  ie  ,  that  unsettled  trades  should 
be  marked-to-the-market.  The  Task  Force 
produced  a  quantitative  analysis  that  showsd 
that  shortening  the  settlement  cycle  to  T«-3 
would  result  in  greater  risk  reduction  than  a 
daily  mark-to-market  without  a  shortened 
settlement  cycle. '«  The  Task  Force  conclud«d 
that  compared  with  T^^S  Mttlement.  T4-3 
settlement  would  result  in  a  SS%  reductioa 
in  risk  to  National  Securities  Qeoring 
Corporation  ("NSQi:") »  in  the  event  of  the 


>o  Lattar  from  Richard  C  Breadeo,  CSMirmaB. 
Commission,  to  Lawis  W.  Bernard.  Chainnan.  VS. 
Staaring  ComfflinM.  Croup  at  Thirty  (July  11. 

1991). 

II  In  addiuon  to  Mi.  Bachmann.  the  members  of 
the  Task  Force  included:  David  M.  KsUy.  Presidant 
and  Chief  ExecuUve  OfRcar.  National  Securities 
Clearing  Corporation  ("NSCC'):  Richard  G. 
Ketcfaum.  Executive  Vice  President  and  Oiief 
Operating  Officer,  NASD;  Kihn  F  Lee.  President. 
New  York  aeering  House;  Gerard  P  Lynch. 
Managing  Director.  Morgan  Guaranty  Trust 
Company  of  New  York;  James  ).  MitchalL  Senior 
Executive  Vice  PresidenL  Northern  Trust  Securities, 
Inc.;  Richard  J.  Stream.  Managing  Director.  Piper 
lafiray  Companies  Inc.;  and  Arthur  L.  Thomas. 
Senior  Vice  I*resident,  Merrill  Lynch. 

II  Bachmaim  Task  Force,  Report  of  the  Bachmann 
Task  Force  on  Qearance  and  Satdemeot  in  the  U.S. 
SecuriUes  MarkeU  (May  1992). 

I) The  Task  Force  recommended  that  this  be 
accomplistiad  by  (uly  1994.  The  Task  Force  made 
eight  otiier  recommendations  that  would  facilitate 
settling  secuhues  transactions  on  T^3:  Revising  the 
Automated  Clearing  House  ("ACH")  system; 
requiring  an  interactive  Institutional  delivery 
process:  settling  all  transactions  among  financial 
mtermtidianes  and  their  insUcutionai  customers  in 
book -entry  form  only  and  m  same-day  funds: 
depository  eligibihty  for  new  issues:  monitoring 
.  flipping  (i.e..  the  sale  of  stock  back  to  the 
underwriting  syndicate  during  the  new  Issue 
stabilization  period);  expanding  cross-maigining: 
streamlining  the  handling  of  physical  certificates: 
and  monitonng  all  market  acUvity 

"Task  Force  Report  at  34-39. 

>'  NSCC  is  the  largest  U.S.  clsaruig  corporation 
and  is  registered  as  a  clearing  agency  under  Sectioo 
17A  of  the  1934  Act  NSCC.  among  other  things, 
functions  as  a  post-trade  processing  facility  and  as 
a  guarantor  of  post -trade  settlements.  In  the  lattar 
capadty.  NSCC  assumes  the  credit  risk  of  fails  to 
deliver  and  tails  to  receive  by  substituting  itself  as 
the  contra  party  on  the  day  after  trade  data.  Trades 
that  are  not  settled  on  settlement  date  are  carried 
forward  to  the  next  settlement  day  as  open 
obligations.  NSCC  seeks  to  protect  against  the 
financial  risk  of  these  open  positions  by  obtaining 
contributioiis  frtun  its  members  to  a  pool  of  funds. 
Any  sizable  loss  in  liquidating  the  open 
commitments  of  a  defaulting  member  essentially 
would  be  abaorbed  l>y  all  members. 


foilur*  of  an  average  large  clearing  member. 
The  Task  Force's  dista  further  sho«ved  that 
NSOCs  average  expected  exposure  in  a  T-»-5 
settlement  period  with  a  daily  mark-to- 
market  would  be  30%  higher  than  its 
exposure  in  a  T>3  settlement  period  without 
a  daily  mark-to-market 

On  June  22,  1992,  the  Commission 
published  the  Task  Forc»  Report  in  the 
Federal  Regiater  for  public  comment.  ■«  The 
CommiMion  received  over  1 ,000  comment 
letters  from  banks,  broker-dealers.  Investment 
advisors,  trade  associations,  clearing 
agencies,  exchanges,  transfer  agents,  and 
individual  investors.  Although  many  of  these 
commentators  expressed  cxincem  about  the 
potential  loss  of  access  to  physical 
certificates,"  in  large  part  they  were 
supportive. 

Tae  Commission  agrees  with  the  Task 
FortM  conclusion  that  "time  equals  risk." 
Based  on  that  analysis  and  recent  events 
demonstrating  that  vulnerabilities  still  exist 
in  the  U.S.  clearance  and  settlement  system, 
the  Commission  believes  that  it  is  prudent  to 
shorten  the  time  that  unsettled  trades  remain 
outstanding. 

Appaodix  S — BaiMiag  Bloda 

A.  Industry  and  SBO  Initiatiws 

1.  Interactive  Institutioaal  Delivery  ("ID") 
PrtKess 

Moving  settlement  to  T-f  3  requires  that  the 
affirmation  >  process  be  cximpleted  on  T'«-l. 
Early  affirmation  of  institutional  trades  can 
be  accomplished  by  enhancing  DTCs 
existing  batch  prtKessing  ID  system  to  permit 
DTC  to  process  information  on  receipt  and 
distribute  reports  on  request. 

Commentators  consider  DTCs  interactive 
ID  E>'stem  a  critical  building  block  to 
successful  implementation  of  Rule  lSc6-l. 
Twenty-one  of  the  101  commentators  that 
support  the  proposed  Rule  express  the  need 
for  early  affirmation  of  institutional  trades. 
These  commentators  believe  that  DTC's 
proposed  interactive  system  will  allow 
participants  to  be  highly  interactive,  allowing 
completion  of  the  confirmation/ affirmation 
process  on  T-f  1,  rather  than  on  T'«-2  or  T4-3 
as  is  the  case  in  DTC's  current  batch 
processing  ID  system.  One  trade  association. 


one  clearing  broker-dealar.  and  two  retail 
broker-dealers  conditioned  their  support  of 
the  proposal  on  DTC's  interactive  ID  system 
being  fully  operational  prior  to  adoption  of 
the  propiosed  Rule.  Those  commentators 
believed  that  T4-3  settlement  was  not  possible 
if  affirmation/confinnation  was  not 
completed  by  T^l.  Finally,  five  opposing 
commentators  stated  that  their  opposition  to 
the  Rule  was  based  in  part  on  the  need  to 
implement  first  DTC's  interactive  ID  system. 

DTC  is  developing  an  enhanced  ID  system 
that  would  provide  users  with  an  interactive 
option  and  would  unify  the  existing  ID  and 
International  ID  systems.  DTC  expects  to 
offer  the  interactive  system  to  ID  iisers  In 
early  1994.2  System  users  will  be  able  to  use 
the  system  either  in  the  present  batch 
environment  or  interactively,  with  the 
capability  to  accomplish  all  ID  processing 
within  a  single  business  day.  DTC  plans  to 
implement  ue  enhanced  system  in  stages. 
The  proposed  system  includes  a  Standing 
Instructions  Database  ("SID"),  to  be 
implemented  in  late  1993;  >  an  Electronic 
Mail  feature,  to  be  implemented  in  late  1993 
or  early  1994:  *  a  "matching"  system,  to  be 
implemented  in  inid-1994:  >  and  an 
Authorization/Exception  Prtxxssing  and 
Reporting  feature  to  be  implemented  in  mid- 
1994.* 

DTC  has  filed  a  proposed  rule  change 
imder  Section  19  of  the  1934  Act  regarding 
the  interactive  ID  system.  Although  the 
Commission  generally  supports  DTC's  efibcts 
towards  an  interactive  ID  system. 
Commission  staff  will  review  the  proponl  for 
coasistency  with  the  purposes  of  the  1934 
Act. 

2.  Revisions  to  the  Automated  Qearing 
House  ("AOl")  System 

To  address  the  problem  of  timely  payments 
between  a  retail  broker  and  Its  customer, 
broker-dealers  should  consider  ACH  '  as  one 


>*See  SecuriUes  Exchange  Act  Release  No  30802 
(June  15.  1992),  57  FR  27612. 

■^  Over  800  of  the  comment  letters  were  from 
individual  investors  responding  to  the 
recommandatian  to  streamline  tlte  handiing  of 
physical  cartificaies.  The  letters  indicate  a  belief 
that  the  Task  Force  recommendation  to  streamline 
the  handling  of  physical  certificates  would  result  io 
the  elimination  of  physical  certificates  and  fort» 
investors  to  hold  securities  in  street  name.  The  Task 
Force  did  not  propose  elimiiuting  physical 
certificates  for  those  retail  investors  who  choose  to 
miinU'"  their  record  of  ownership  in  that  bvis. 

I  Under  standard  practice,  an  affirmaUon  serves 
as  the  institution's  autiiorization  to  the  custodian  (o 
deliver  securities  against  payment  by  (or  accept 
securities  and  release  paymoit  to)  the  broker-dealer. 
A  confirmaUoc  differs  from  an  affirmation  in  that 
confirmation  reports  must  contam  all  the 
information  required  by  Ruie  lOb-ia  If  the  farakar- 
daaler  includes  all  the  necessary  data  aboat  the 
trade  in  the  ID  transmission,  he  can  comply  with 
the  trade  confirmation  raquiramaats  of  Securitiaa 
Exchange  Act  Rule  IDb-ia  17  CFR  240  lOb-10 
ll»92). 


>DTC  An  InteracUve  Optioo  for  the  lastituUonal 
Delivery  System.  Memorandum  to  Participants  and 
Other  ID  Users  (March  31. 1993). 

>  The  SID  feature  will  Iw  a  repository  for  customer 
account  and  settlement  Information  such  as 
customer  name,  agent  and  interested  partlas 
furnished  by  institutions,  agents  and  broker-dealan. 
This  SID  will  eliminate  the  need  for  the  broker- 
dealer  to  maintain  all  such  information  in  its 
internal  records  and  to  provide  all  such  inionnatioa 
each  time  that  it  enters  trade  data  into  the  ID 
system.  See  File  No.  SR-DTC-93-07,  at  3-5, 
describing  the  features  of  the  interactive  ID  system. 

<The  Electronic  Mail  foaturn  will  eliminate  the 
need  to  make  telephone  calis  or  send  far-simile 
transmissions  by  enabling  broker -dealers  and 
institutions  to  send  and  receive  details  of  an  order 
execution,  allocations  of  block  trades,  or  requests 
for  cancellation  (if  the  institution  disagrees  with  a 
CGcfirmation  that  the  institution  has  received 
through  the  ID  sy.ttem).  Id. 

'  Tha  aohaDced  ID  system  wiU  match  trade  data 
received  from  the  broker -dealer  with  the 
instructions  received  from  the  institution 
automatically  with  the  results  of  the  matching  being 
reported  through  the  distribution  of  various  output 
reports  to  the  broker-dealer,  the  agent,  and  die 
institution.  Id. 

*This  feature  will  allow  delivering  parties  to 
authoriaa  settlement  of  unaffirmed  trades  of  DTC- 
eligilde  securities  on  the  settlement  date  and  later. 
Id. 

r  ACH  is  a  domaatic  alactraaic  paynaot  tyttam 
operated  under  tha  dlrectlan  d  the  Nattooal 
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■Itometive  to  physical  chacks  for  payment 
and  collection  of  fiinds  to  and  from 
customan. 

Ten  of  the  100  cammentaton  that 
n^ported  the  proposed  Rule  suggested  that 
an  electnsnic  payment  system  that  results  in 
fiaality  of  payment  would  make  T*3 
settlement  more  practicable,  particularly  for 
retail  transactions.  Most  of  the  commentators 
addressing  this  issue  stated  that  ACH  would 
be  the  desired  method  of  payment  if  the 
securities  and  (tanking  Industries  could  reach 
a  consensus  on  the  necessary  revisions  to 
Regulation  E  and  NACHA  operating  rules  so 
that  transactions  executed  tlirough  registered 
broker-dealers  would  not  be  subject  to 
rescission.  Four  commentators  conditioned 
their  support  of  Rule  15c6-l  on  the 
implementation  of  a  payment  systam  that 
achieves  finality  of  payment  NAOIA, 
although  it  was  officially  neutral  on  tfw 
general  merits  of  proposed  Rule  t5G6-l. 
stated  that  in  a  three-day  settlement 
environment,  the  industry  would  need  a 
payment  system  such  as  ACH  for  retail 
transactions.*  Five  opposing  comnMatatars 
stated  that  one  reason  for  their  oppoaitiop 
was  the  lack  of  an  electronic  pajrmenU 
system  that  results  in  finality  of  paymaot, 
which  was  considered  by  those 
commentators  as  an  essential  building  Uock 
fbrT-^3  settiement 

Folkmring  publicatioa  of  the  Bacfamann 
Taak  Force  Report,  NACHA  propoaed  a  mla 
amendment  that  would  remove  the  sixty-day 
right  of  rescission  for  payments  in 
connection  with  securities  transaotiona.  That 
proposal  was  defeated.  On  August  30. 1993. 
NACHA  approved  a  rule  amendment  thai 
requires  a  receiving  depositary  financiai 
institution  to  obtain  a  signed  affidavit  firora 
a  consumer  when  the  consumer  claims  that 
a  transaction  to  his  or  her  account  is 
imauthorizad  or  tliat  an  autixxizatian  has 
been  revoked  •  With  the  affidavit  process  in 
place,  a  retail  securities  transaction  can  be 
piTKessed  tlirough  the  ACH  network  as 
follows:  (1)  A  constmier  will  purciiase 
securities  from  his  or  her  broker;  (2)  tiie 
broker  will  initiate  a  debit  to  the  coosumer's 
account  through  its  bank;  and  (3)  the  debit 
will  be  efiectBd  against  the  consumer's 
account  at  his  or  her  bank.  The  consumer 
claiming  that  a  retail  securities  transaction 
was  unauthorized  or  that  the  authorization 
for  that  entr>-  had  been  revoked  would  §o  to 
his  or  her  bank  and  sign  an  BfRdavit  to  that 
efllct  prior  to  the  l>ank  returning  the     ^ 
trtisactioD.  Under  NACHA  rules,  the 
consumer  has  fiiteen  days  after  the  receiving 
depository  financial  institution  aeods  or 
makes  available  to  the  consumer  information 
pertaining  to  that  debit  entry  to  claim  that  a 


Automated  Claaring  House  .\ssociaCioa  ("NACHA") 
and  u  utiliisd  try  ovar  12.000  banks.  dHtfts.  and 
other  depository  financial  lutitutions  oa  bebaif  of 
corporations  and  individuals. 

•  Letter  from  Elliott  McEntee,  President  k  Cbiaf 
Eigecutive  Officar.  NACHA.  to  (ooadMS  C.  Katz. 
Sacratary.  rowmHainn  Ouaa  30. 1083). 

•  Lrtlar  from  Elliott  Mc&itaa.  PraaMlaaa  *  Chief 
Eiacutiva  Officat.  NACHA.  to  laff  Marqaai^ 
Aaststaat  Oixectot.  I^yisDi  SyatHiB  Sladiaa  * 
Payment  Syatan  Riak  Oi*isto«  of  Kaasn*  B^ 
OpanttoM  *  Paymaot  SystaoM.  Board  of  Gavacaots 
(August  31. 1M3). 


tranaection  was  imauthorizad  or  that  the 
authorization  was  revoked.  The  receiving 
depository  financial  institution  must  return 
the  resciniided  transaction  within  sixty  days  of 
the  original  settlement  data.  This  rhar^gn 
modifies  the  current  pnx»ss  for  handling 
unauthorized  transactions  over  the  ACH 
network,  making  it  consistent  with  the 
procedures  in  the  check  prtxressing  system. 

The  Commission  understands  that  hirther 
changes  may  be  imminent  For  example, 
NAQiA  is  considering  modifying  the  rule 
change  to  establish  a  dollar  limit  on  the 
mandatory  affidavit  request  and  to  establish 
a  definition  of  what  constitutes  a  reasonable 
timeframe  for  the  receiving  depository 
financial  Institution  to  respond  to  a  request 
fat>m  the  originating  depository  finanri^l 
institution  for  a  copy  of  the  affidavit 'o 

The  Commission  encourages  banks,  broker- 
dealers,  clean  r.g  agencies,  and  securities 
industry  representatives  to  continue  to 
improve  the  ACH  process.  The  Commission 
recognizes,  however,  that  ACH  represents 
one  of  several  methods  of  effecting  payments 
and,  accordingly,  encourages  broker-dealers 
to  pursue  other  ways  to  secxire  good  fimds  on 
T-t-3 ,  including  wider  use  of  asset 
management  accounts. 

3.  Mandatory  Depository  Eligibility 

Some  commentators  believe  that  T4-S 
settlement  would  be  difficult  to  achieve 
without  mandating  depository  eligibility  far 
all  securities.  In  connection  with  this,  one 
commentator  indicated  that  the  cost  of  doing 
business  in  new  Issues  would  increase 
significantly  unless  mandatory  depository 
eligibility  is  developed  along  with  an 
automated  means  of  tracking  flipping.^) 

Nine  commentators  believed  that 
depository  eligibility  should  be  mandatory 
for  all  new  issues.  Two  retail  broker-dealers 
indicated  that  they  would  not  support 
adoption  of  the  proposed  Rule  without 
mandatory  depositary  eligibility.  Data 
Management  Division,  while  neutral  on  the 
overall  merits  of  proposed  Rule  15c6-l. 
stated  that  depository  eligibility  for  ail 
securities  should  be  mandatory.'^  Three 
opposing  commentators  belierad  that  all  new 
issues  should  be  depository  eligible. 

As  a  practical  matter,  according  to  DTC, 
94%  of  all  issues  bsted  on  the  New  York 
Stock  Exchange  and  99%  of  issues  traded  in 
the  over-the-counter  market  on  the  National 
Association  of  Securities  Dealers  Automated 
Quotation  System  ("NASDAQ")  are 
depository  eligible.*' 


told. 

>>  Letter  from  Stanley  J.  Kraska.  President  SOA. 
to  lonathan  C.  Katz,  Secretary,  C^mmiasion  (Jam 
22.  1993).  Flipping  occurs  wbea.  daring  the  new 
issue  stafatlizatioa  period,  ao  investor  aalls  the  stock 
back  io  the  syiulicala  or  to  aootber  tav«rtar  who  ia 
tun  sells  it  l>ack  to  tlw  syndicate.  Under  cuiraot 
practice,  the  securities  certificate  number  is  aaed  to 
idaolify  wtiich  mambar  of  tito  syndirata  aoM  the 
issue  to  the  invastor  who  "flif^Md"  it  bock  to  the 
syndicate.  Idaatifying  that  ayndicata  lawahei  aUo*** 
the  syndicaie  to  recoup  frtun  the  syodioato  maw  bar 
a  portioD  of  tlte  taUar's  concaaiioo. 

"  Latter  ban  Sahpaftora  N.  Cocoa.  PraaidaBt.  I>aU 
MiinagrMnm  Pi  iiiriB  Irffinathwr  rati 
Secretary.  CnmiBisMOO  Qena  16. 1M3). 

"Telephone  coDiwaatlao  wMh Richard 
General  Counsel.  DTC  (Saptaahar  21. 1M% 


Reprasantati  vas  of  SROs  and  the  Legal  and 
Regulatory  Subgroup  of  the  U.S.  Working 
Committee  of  the  Group  of  Thirty  ("Legal  and 
Regulatory  Subgroup")  are  drafting  a  uniform 
SRO  rule  for  depository  eligibility  for  new 
issues.  The  uniform  rule  is  intended  to 
incorporate  a  depository  eligibility 
requirement  into  a  listing  standard  for  each 
registered  national  securities  exchange  and 
into  the  eligibility  requirements  for 
NASDAQ.  Because  listing  standards  for  each 
SRO  differ  and  the  maimer  in  which  those 
standards  are  set  forth  in  their  respective 
rules  is  not  imiform.  however,  individual 
SROs  will  consider  the  appropriate  means  to 
adopt  such  a  imiform  depository  eligibility 
requirement  to  their  current  lusting  standards 
when  all  SROs  have  agreed  upon  and 
developed  a  uniform  rule.  Although  the 
rules,  if  approved,  would  not  reach 
settlement  of  transactions  in  securititts  that 
are  not  listed  on  a  national  exchange  or 
NASDAQ,  the  Commission  preliminanly 
believes  this  effort  represents  an  important 
step  towards  improviing  the  efficiency  of  the 
national  clearance  and  settlement  system, 
and  indeed  towards  making  T-t-3  settlement 
more  practicable. 

As  discussed  above,  an  issue  closely 
related  to  mandatory  depository  eligibility  is 
how  to  prevent  the  practice  of  selling  back 
to  syndicate  members  during  tlie  new  issue 
stabilization  period,  i.e.,  flipping.  The 
ciirrent  practice  by  lead  managers  in  the 
settlement  of  IPOs  is  to  issue  and  deliver 
certificates  in  physical  form  in  order  to  trat^ 
the  sale  of  securities  during  the  stabilization 
period.  Most  of  the  commtratators  addressing 
the  depository  eligibility  issue  suggested  that 
an  alternative  method  of  monitoring  flipping 
be  developed.  The  U.S.  Working  Committee 
of  the  Group  of  Thirty  Focus  Group  on 
Flipping  ("Focus  Group")  has  developed  a 
conceptual  framework  as  an  alternative  to  the 
oirrent  practice  for  monitoring  flipping.  The 
Focus  Group  intends  to  provide  the  controls 
for  underwriters  to  monitor  flipping  while 
allowing  book-entry  settlement  to  occur. 

Although  a  number  of  issues  remain  to  be 
resolved,  the  Commission  recognizes  the 
potential  benefits  that  can  be  adiieved  from 
mandatory  depository  eligibility  and  the 
development  of  an  automated  means  of 
monitoring  flipping,  such  as  increasing  the 
efficient  operation  of  the  clearance  and 
settlement  system.  The  Commission  tfterefbre 
encourages  efforts  to  address  concerns  and 
advance  these  initiatives. 

4.  Same-Day  Fimds  Settlement 

Six  commentators  suggested  that  the 
industry  should  implement  same-day  funds 
settlement  prior  to  shortening  the  settlement 
cycle.  Tite  Commission  believes  that 
significant  risk  reduction  can  be  gained  by 
converting  to  a  same-day  funds  payment 
system.  DTC  and  NSCC  are  preparing  to 
convert  to  same-day  funds  settlement  by  late 
1994  or  early  1995.  DTC  and  NSOC  recently 
distributed  a  Memorandum  that  details  hoW 
DTC  and  NSCC  believe  many  aspects  of  the 
new  same-day  funds  settlement  system  wtU 
function,  and  solicited  comments  on  Ifaa 
proposal. 

DTC  iMw  processes  securities  detiveriea 
through  two  different  settlement  systems,  one 
that  settles  in  same-day  toads  f 'SOFS^  ud 
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the  other  in  next-day  funds  ("NDFS").  The 
NDFS  system  primarily  services  corporate 
equities  and  corporate  and  municipal  debt 
issues;  the  SDFS  system  primarily  services 
commercial  paper  and  other  money  market- 
like instruments.  The  vast  majority  of 
transactions  that  settle  at  DTC  settle  in  its 
NDFS  system,  although  the  total  value  of  the 
transactions  that  settle  in  the  SDFS  system  is 
much  larger  than  that  in  the  NDFS  system. 
NSCXI  currently  operates  a  single  NDFS 
system  in  which  the  money  settlement 
obligations  of  NSCC's  participants  are  the  net 
results  of  all  NSCC  activity. 

DTC's  and  NSCC's  NDFS  systems  and 
operations  are  intertwined.  DTC  is  the 
nation's  largest  depository  for  corporate  and 
municipal  securities,  while  NSCC.  in 
addition  to  its  other  services,  operates  the 
securities  industry's  largest  trade  clearance 
and  settlement  system  for  corporate 
securities.  Under  the  proposed  SDFS  system. 
DTC  will  combine  its  NDFS  and  SDFS 
systems  into  a  single  SDFS  system,  using  its 
current  SDFS  system  as  the  base  design.  DTC 
and  NSCC  will  employ  a  mandatory  netting 
procedure  (expected  to  be  implemented  prior 
to  SDFS  conversion)  whereby  a  participant's 
net  debit  at  one  organizabon  will  be  netted 
agamst  the  amount  of  its  net  credit,  if  any, 
at  the  other  organization.  Participants  will 
continue  to  settle  separately  with  DTC  and 
NSCC. 

The  same-day  funds  conversion  pro)ect  is 
intended  to  provide  two  major  benefits: 
Standardization  of  the  form  in  which  funds 
are  settled  and  risk  reduction.  It  should 
simplify  the  cash  management  practices  of 
firms  that  currently  deal  in  both  same-day 
and  next-day  funds  settling  securities,  as  well 
as  reducing  existing  overnight  exposure. 

The  Commission  encourages  DTC's  and 
NSCC's  efforts  to  finalize  the  details  of  the 
same-day  funds  proposal.  The  Commission 
urges  DTC  and  NSCC  to  start  an  educational 
campaign  targeting  retail  participants,  and 
have  the  flow  of  information  begin  well 
ahead  of  the  implementation  date  for  Rule 
15C6-1. 

B.  Regulatory  Initiatives 

As  discussed  below,  the  Commission  will 
recommend  to  other  appropriate  regulatory 
authorities  that  they  amend  their  rules  as 
necessary  and  appropriate  to  permit  three 
business  day  settlement. 

1.  Rule  lOb-10 

Some  commentators  suggested  that 
implementation  of  a  T-t-3  settlement  period 
will  require  amendments  to  the 
Commission's  confirmation  rule,  Rule  lOb- 
10  adopted  under  the  1934  Act."  Rule  10b- 
10  requires  that  broker-dealers  send 
customers  written  confirmation  disclosing 
information  relevant  to  the  transaction  "at  or 
before  completion"  of  the  transaction. >» 
Generally,  Rule  15cl-l  under  the  1934  Act 
defines  "completion  of  the  transaction"  to 
mean  the  time  when:  (i)  A  customer  is 
.  required  to  deliver  the  security  being  sold; 
(ii)  a  customer  is  required  to  pay  for  the 
security  being  purchased;  or  (iii)  a  broker- 
dealer  makes  a  bookkeeping  entry  showing  a 


transfer  of  the  security  from  the  customer's 
account  or  payment  by  the  customer  of  the 
purchase  price.  >• 

Currently,  broker-dealers  typically  send 
customer  confirmations  the  day  after  trade 
date.  While  the  confirmation  must  be  sent  by 
settlement,  because  the  confirmation  does 
not  need  to  be  received  prior  to  settlement, 
the  current  practice  of  sending  the 
confirmation  the  day  afler  trade  date  will 
satisfy  Rule  lOb-10  even  under  T+3. 

Implementation  of  T+3,  however,  may  alter 
the  confirmation's  utility  as  a  customer 
invoice  because  confirmation  delivery  and 
transfer  of  customer  funds  and  securities  may 
not  be  possible  within  the  three  day 
settlement  period.  Under  the  current  five  day 
settlement  period,  confirmations  generally 
reach  customers  in  time  for  the  customer  to 
review  them  prior  to  transferring  funds  or 
securities  to  the  transacting  broker-dealer. 
Under  T+3,  the  customer  frequently  will  not 
receive  the  confirmation  through  the  mails  by 
day  three;  thus,  shortening  the  settlement 
period  to  three  days  may  require  broker- 
dealers  either  to  cover  the  cost  of  the 
transaction  for  a  longer  period  of  time  or 
demand  funds  or  securities  from  the 
customer  earlier  than  under  current 
practice."  Accordingly,  the  Commission 
encourages  broker-deailers  to  consider 
changes  to  their  systems  to  dispatch 
confirmations  as  early  as  possible  following 
execution  of  a  trade.  The  Commission  also 
encourages  broker- dealers  to  develop  and 
implement  the  systems  necessary  to  provide 
customers,  at  the  time  of  execution,  the  net 
purchase  price. 

In  addition  to  serving  currently  as  an 
invoice,  the  confirmation  serves  other 
significant  investor  protection  functions.  In 
particular,  the  confirmation  serves  as  a 
written  record  of  the  customer's  transaction, 
thus  satisfying  the  Statute  of  Frauds, '• 
provides  customers  a  means  of  checking  the 
accuracy  of  their  trades,  and  informs  the 
customer  of  the  broker-dealer's  status  and 
often  its  compensation  in  connection  with 
the  trade.  Although  the  Commission  believes 
that  implementation  of  T+3  will  not  create 
compliance  problems  with  regard  to  Rule 
lOb-10,  it  is  continuing  to  consider  the  effect 
of  T+3  on  the  confirmation's  investor 
protection  functions. 

2.  Rules  15c3-l  and  15c3-3 

Rule  15c3-l  "  establishes  the  net  capital 
requirements  for  brokers  and  dealers.  Rule 
15c3-3  »  requires  brokers  and  dealers  to 
maintain  p>ossession  or  control  of  all 
customer  fully  paid  and  excess  margin 


>«17CFR24O10b-10. 

» 17  CFR  240.l0b-i0(a). 


»»17CFR240.15cl-l{b). 

■^  Rule  lOb-lO  does  not  specify  moil  delivery  u 
the  sole  means  of  s«mding  customer  confirmations. 
Facsimile  transmissions  would  be  acceptable  under 
the  Rule  as  well. 

>•  Uniform  Cotmnerdal  Code  section  8-319  states 
that  a  "contract  for  the  sale  of  securities  is  not 
enforceable  by  way  of  action  or  defense  unless 
*   *  *  there  is  some  writing  signed  by  the  party 
against  whom  enforcement  is  sought  or  by  his 
authorized  agent  or  broker,  sufficient  to  indicate 
that  a  contract  has  t>eeo  made  for  sale  of  a  stated 
quantity  of  described  sacuritias  at  a  defined  or 
stated  price."  U.CC.  8-319  (1990). 

'»17CFR240.15c3-l. 

JO17CFR240.15C3-3. 


securities.  Commentators  asked  the 
Commission  to  review  these  rules  to 
determine  whether  amendments  will  be 
required  to  conform  them  to  a  shorter 
settlement  timeframe. 

In  determining  a  broker-dealer's  net  capital 
under  Rule  15c3-l.  the  broker-dealer  deducts 
from  net  worth,  as  computed  in  accordance 
with  generally  accepted  accounting 
principles,  assets  not  readily  convertible  into 
cash,  including  most  unsecured  receivables. 
A  broker-dealer  also  must  deduct  certain 
category  specific  percentages  bom  the 
securities  and  commodity  futures  positions 
that  it  carries  in  its  proprietary  account.  The 
rule  also  requires  that  a  failed  to  deliver 
contract  that  has  been  outstanding  for  a 
certain  specified  period  of  time  be  treated  as 
a  proprietary  position  of  the  broker-dealer 
and  subject  to  a  percentage  deduction.  This 
time  period  is  dependent  upon  the  time  fix)m 
settlement  date.  A  contract  becomes  a  fail 
when  it  has  not  settled  by  the  prescribed 
settlement  date.  By  establishing  a  shorter 
settlement  timeframe,  Rule  15c6-l  will  affect 
the  15c3-l  requirements  correspondingly, 
thus  a  contract  will  become  a  fail  in  three 
business  days  rather  than  the  current  five 
business  days. 

As  with  Rule  15c3-l,  some  of  the 
requirements  imposed  on  broker-dealers  by 
Rule  15c3-3  are  dependent  upon  the  time 
from  settlement.  One  commentator,  Goldman 
Sachs,2i  referred  specifically  to  Rule  15c3- 
3(m)."  Rule  15c3-3(m)  requires  that  a  broker 
or  dealer  that  has  executed  a  sell  order  for 
a  customer,  and  has  not  obtained  possession 
of  such  securities  from  the  customer  within 
ten  business  days  after  the  settlement  date, 
must  immediately  close  the  transaction  with 
the  customer  by  purchasing  securities  of  like 
kind  and  quantity. 

The  Commission  notes  that  Rule  15c6-l 
merely  changes  the  number  of  days  following 
the  trade  date  that  settlement  will  occur.  For 
example,  under  the  new  rule,  the  ten  day 
time  period  referred  to  in  Rule  15c3-3(m) 
would  generally  begin  three  business  days 
following  the  trade  date.  Instead  of  the  five 
business  day  convention  currently  in  effect. 
Therefore,  Rules  15c3-l  and  15c3-3  are 
consistent  with  Rule  15cfr-l." 

3.  Regulation  T  ("Reg  T") 

Commentators  urged  the  Commission,  in 
conjunction  with  the  Federal  Reserve  Board, 
to  review  Reg  T"  to  determine  how,  if  at  all, 
Reg  T  should  be  modified.  Currently,  Reg  T 
does  not  require  that  any  action  be  taken 
unless  a  customer  fails  to  pay  for  securities 
within  se\'en  business  days  of  the  trade  date. 
The  concern  is  that  Reg  T  as  currently  drafted 
could  leave  customers  and  brokers  and 


2>  Letter  from  Anthony  J.  Leitner,  Vice  President- 
Associate  G«neral  Cotmsel,  Goldman  Sachs,  to 
Jonathan  G.  KaU.  Secretary,  Commission  (]'  «•  30. 
1993). 

a  17  CFR  240.15c3-3(m). 

ai  Similarly,  the  Commission  notes  that  the  lima 
periods  Indicated  in  the  formula  for  determining 
reserve  requirements  for  brokers  and  dealers.  Rule 
15c3-3a,  also  are  consistent  with  Rule  15c6-l. 

MReg  T,  12  CFR  part  220.  St.  leq.,  imposes. 
among  other  things,  initial  margin  requirements  and 
payment  rules  on  securities  transactions.  See  15 
U.S.C  7Ba  tt  seq..  part  220. 
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dealer*  with  the  impressioa  that  payment 
from  the  customer  ia  aot  due  in  a  three  day 
settlement  environm«it  until  the  expiration 
of  the  seves-day  period  specified  by  Rag  T. 
Consistent  &ilures  of  customers  to  make 
payment  until  seven  days  would  diminish 
greatly  the  benefits  to  be  achieved  from  Rule 
15C6-1.  Recently,  the  Federal  Reserve  Board 
published  notice  of  its  intent  to  review  Reg 
T  generally,  including  perhaps  t>'ing  the 
deadline  ibr  payment  to  settlement  date.'* 
Accordingly,  the  Commission  has  authorized 
the  Division  to  request  the  Federal  Reserve 
Board  staff  to  consider  whether  conforming 
ameadmants  to  Reg  T  requiring  payment 
from  customers  within  two  business  days 
following  the  settlement  date  would  be 
appropriate. 

4.  Disclosure  of  Depositary  Eligibility 

b  the  Proposing  Release,  the  Commission 
solicited  comment  on  whether  the 
Commission  should  adopt  a  disclosure 
requirement  under  the  1933  Act  concerning 
depository  eligibility  of  an  IPO.  The 
diadostire  requirement,  as  discussed  in  the 
Proposing  Release,  would  require  disclosure 
of  whether  the  securities  being  offered  in  an 
IPO  are  depository  eligible,  and  if  not,  why 
noL 

Five  commentators  supported  the  adoption 
of  a  disclosure  requirement  for  IPOs  as 
described  above.  The  Cashiers'  Association, 
DTC  and  CHX  agreed  that  the  Commission 
should  adopt  a  disclosure  requirement 
concerning  depository  eligibility  of  IPOs,  but 
these  commentators  believed  that  it  was  not 
necessary  to  Include  as  an  exhibit  to  the 
registration  statement  a  letter  from  a 
securities  depository  confirming  that  the 
securities  are  eligible  for  deposit  with  that 
depository.  Three  coounentators  opp)Osed  the 
proposal,  stating  that  it  was  unnecessary. 

The  Commission  believes  that  depository 
eligibility  Is  important  to  perfecting  the 
national  clearance  and  settlement  system. 
Moreover,  the  Commission  believes  that 
disclosure  regarding  whether  or  not  an  IPO 
is,  or  will  be,  eligible  for  deposit  at  a 
securities  depository  Is  appropriate.  SRO 
rules  require  brokei^alers  to  use 
depositories  to  confirm  and  settle  trades  in 
depository  eligible  securities.  Disclosure  that 
the  securities  are  not  depository  eligible  will 
facilitate  compliance  and  efficient  clearance 
and  settlement  in  the  secoodaiy  market 
Immediately  after  the  offiBrlng.  Accordingly, 
the  Commission  Is  directing  the  staff  to 
pursue  requiring  disclosure  when  neither  the 
issuer  nor  the  underwriter  are  intending  to 
make  the  securities  being  oCEBrad  depository 
eligible. 

(FR  Doc  93-2S093  FUad  10-12-03:  •.•4Sam] 


»  So*  S«curillM  Cndk  T^MMacttoai,  BaviMT  of 
Ragulation  T,  iCrwUt  by  Bnkm  Md  DariMS" 
(August  18. 1M2),  S7  nt  37100. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  AdnOniatratioa 

20  CFR  Part  416 

RIN0960-AC28 

Supptamentai  Security  income  for  the 
Aged,  BUrtd,  and  Disabled;  Payment  of 
Benefits  Due  Oeceaeed  Reoipienta 

AGENCY:  Soci^  Security  Admmistration, 

HHS. 

ACTION:  Final  rules. 

SUMMARY:  These  final  regulations  reflect 
the  requirements  of  section  8  of  the 
Employment  Opportunities  for  Disabled 
Americans  Act  which  expanded  our 
authority  to  pay  supplemental  security 
income  (SSI)  benefits  d«M  persons  «^u> 
are  deceased.  We  explain  we  are  now 
authorized  to  pay  SSI  benefits  due  a 
deceased  individual  to  a  surviving 
spouse  and  may  also  pay  SSI  ben^ts 
due  a  deceased  disabled  or  blind  child 
to  parent(s)  under  certain  conditions. 
These  regulations  also  make  several 
other  changes  that  are  unrelated  to  this 
legislation  but  which  clarify 
longstanding  policy  or  involve 
overpayment  and  underpayment  issues. 
EFFECTIVE  DATE:  October  13, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  V.  Dudar,  3-B-l  Operaticins 
Building.  6401  Security  Boulevard, 
Baltimore,  MD  21235,  (410)  965-1759. 
SUPPLEMBITARY INFORMATKM:  These 
final  rules  reflect  section  1631(bKlJ  of 
the  Social  Security  Act  (the  Act),  as 
amended  by  section  8  of  Public  Law  99- 
643,  the  Eraplo^Tnent  Opportxmities  for 
Disabled  Americans  Act,  by  revising  the 
circumstances  under  which  SSI 
benefits,  that  may  be  due  persons  who 
have  died,  may  be  paid  to  survivors. 
Under  these  rules,  if  the  deceased  had 
a  spouse,  as  spouse  is  defined  in 
§  416.1806,  in  the  mouth  of  death,  who 
was  not  his  or  her  "eligible  spouse,"  as 
defined  in  §  416.1801 ,  that  spouse  may 
be  paid  any  benefits  due  the  decea<;ed 
for  the  month  of  Tune  1986  and  for  later 
months  if  the  suivivmg  spouse  was 
"living  in  the  same  household"  with  the 
deceased  in  the  month  of  death  or 
within  the  6  months  preceding  the 
mtmth  of  death.  These  rules  do  not 
change  the  currant  niles  that  permit 
payment  of  benefits  due  the  deceased 
individual  to  an  eligible  spouse. 

Under  section  1631(b)(lKA)(i).  a 
spouse  and  the  deceased  were  "living  in 
the  same  household"  if  they  were 
"living  in  the  same  household"  tmder 
the  rules  for  title  II  lump-sum  death 
payments  mads  purstiant  to  section 


202(i)  of  the  Act  in  the  month  of  death 
or  within  the  6  months  preceding  the 
month  of  death.  See  §  404.347.  Since  the 
rules  in  the  SSI  program  for  'deeming" 
income  from  one  spouse  to  axrather  are 
more  restrictive  than  the  rules  in  section 
202(1).  an  ineligible  spouse  who  was 
"living  in  the  same  household"  with  the 
deceased  for  purposes  of  deeming  will 
automatically  meet  the  "living  in  the 
same  hotisehold"  test  of  section  202(1). 

Under  these  final  rules,  if  the 
deceased  individual  was  a  disabled  cr 
blind  child  at  the  time  the 
underpayment  occurred,  and  w^as  living 
with  his  or  her  parent(s)  in  the  month 
of  death  or  within  the  6  months 
preceding  the  month  of  death,  the 
underpayment  may  be  paid  to  the 
parent(s).  The  term  "child"  is  defined  in 
§  416.1856  to  mean  an  individual  under 
18  years  of  age,  or  a  student  imder  22 
years  of  age,  who  is  not  married  and  not 
the  head  of  a  household.  However,  only 
a  natural  or  adoptive  parent  may  qualify 
for  the  benefits  due.  A  stepparent  who 
was  not  an  adoptive  parent  cannot 
qualify  since  the  statute  specifies 
payment  only  to  a  parent  or  parents  but 
does  not  include  the  spouse  of  a  parent. 
Without  specific  legislative  authority  or 
any  indication  in  the  legislati\'e  history 
that  Congress  intended  stepparents  to 
qualify  for  benefits  due  to  the  deceased 
individual,  we  have  no  clear  basis  for 
making  such  payments  to  stepparents. 
Therefore,  if  die  deceased  individual 
was  living  with  a  natural  or  adoptive 
parent  or  parents  in  the  month  of  death 
or  %vithin  the  6  months  preceding  the 
month  of  death,  we  can  pay  that  parent 
or  parents  any  SSI  imderpeyment  due 
the  deceased  individual  which  occurred 
while  such  individual  w^as  a  blind  or 
disabled  child.  The  authority  to  so  pay 
parents  was  effective  with  respect  to 
benefits  payable  for  months  after  May 
1986. 

Under  these  final  regulations,  if  the 
deceased  individual  was  living  with  his 
spouse  within  the  meaning  of  section 
202(i)  of  the  Act  m  the  month  of  death 
or  within  the  6  months  preceding  the 
month  of  death,  and  wiUi  a  natural  or 
adoptive  parent(s)  in  the  month  of  death 
or  within  the  6  months  preceding  the 
month  of  death,  we  will  pay  the 
parent(s)  any  SSI  underpayment  due  a 
deceased  individual  which  occurred  for 
months  the  deceased  was  a  blind  or 
disabled  child,  and  we  will  pay  the 
spouse  any  SSI  'anderpa3Tnent  due  the 
deceased  individual  which  occurred  for 
months  he  or  she  no  longer  met  the 
definition  of  "diild"  as  defined  in 
§  416.1856.  In  cases  in  which  both  the 
parent(s)  and  the  spouse  qualify  for 
payment  of  the  underpayment  but  the 
parentis)  cannot  be  paid  due  to  death  ur 
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some  other  reason,  then  the 
underpayment  will  be  paid  to  the 
spouse. 

Under  these  final  regulations,  an 
individual  who  was  a  disabled  or  blind 
child  at  the  time  the  underpayment 
occurred  will  be  considered  to  have 
been  "living  with"  his  or  her  parent(s) 
m  the  period  if  the  individual  satisfies 
the  "hving  with"  criteria  we  use  wheh 
applying  the  rules  for  deeming  of 
income  (§416.1165).  or  would  have 
satisfied  the  criteria  had  his  or  her  death 
not  precluded  the  application  of  such 
criteria  throughout  a  month.  We 
considered  establishing  a  requirement  of 
"actual  physical  cohabitation"  to 
establish  that  the  parent(s)  and  deceased 
individual  lived  together  in  the  month 
of  death  or  within  the  6  months 
preceding  the  month  of  death.  Instead, 
we  chose  a  policy  that  would  establish 
that  the  deceased  individual  was  "living 
with"  his  or  her  parent(s)  if  the 
deceased  individual  and  his  or  her 
parent(s)  were  in  the  same  household 
under  the  rules  for  deeming  of  parental 
income.  Requiring  actual  physical 
cohabitation  would  create  a  new 
definition  of  "living  with"  and  thus 
would  complicate  the  administration  of 
the  program.  The  definition  used  in 
"deeming"  uses  the  general  rule  of 
"actual  physical  cohabitation"  with 
some  common  sense  exceptions  for 
"temporary  absences."  and  this  will  best 
effectuate  the  intent  of  the  amendment. 

Determinations  about  any  SSI  benefits 
payable  to  survivors,  and  how  and  to 
whom  benefits  will  be  paid,  are  "initial 
determinations,"  as  defined  in 
§  416.1402,  giving  rise  to  administrative 
and  judicial  appeal  rights.  If  an 
individual  dies  after  requesting  an 
administrative  law  judge  hearing  or 
Appeals  Council  review,  we  will  not 
dismiss  the  request  if  a  spouse  or  parent 
qualified  to  receive  any  SSI  benefits  due 
the  deceased  individual  wishes  to 
continue  the  proceedings.  We  will  also 
not  dismiss  a  pending  request  for  a 
hearing  or  Appeals  Council  review  upon 
the  death  of  the  individual  if  the 
deceased  authorized  LAR  to  a  State,  even 
if  there  is  no  spouse  or  parent  to  pursue 
the  appeal. 

Regulatory  Changes 

The  current  rules  at  §§  416.340  and 
416.345  authorize  the  use  of  the  date  of 
a  written  statement  oi  oral  inquiry  as  an 
individual's  date  of  application  for  SSI 
benefits.  The  current  rules  also  provide 
that  if  the  individual  dies  before  he  or 
she  has  filed  an  application,  the  date  of 
the  written  statement  or  oral  inquiry 
will  be  used  as  the  date  of  application 
if  the  deceased's  eligible  spouse  or 
someone  on  his  or  her  behalf  files  an 


SSI  application,  and  the  eligible  spouse 
lived  with  the  deceased  within  6 
months  immediately  preceding  the 
individual's  death.  These  final 
regulations  at  §§  416.340(d)(2)  and 
416.345(e)(2)  provide  that  we  will  use 
the  date  of  the  written  or  oral  inquiry  as 
the  date  of  application  if  the  claimant 
dies  before  an  apphcation  is  filed  and  a 
surviving  eligible  or  ineligible  spouse  or 
parent  of  an  individual  who  was  a  blind 
or  disabled  child  at  the  time  the 
underpayment  occurred  who  could  be 
paid  the  SSI  benefits  as  a  survivor  or 
someone  on  the  survivor's  behalf  files 
an  SSI  application  form  within  the 
prescribed  time. 

The  current  rules  at  §  416.533  bar 
payment  of  SSI  benefits  to  a  transferee 
or  assignee  of  an  eligible  individual 
except  for  amounts  due  a  State  or 
political  subdivision  as  LAR.  These  final 
regulations  at  §  416.533  provide  that  any 
SSI  benefit  amounts  payable  to 
survivors  are  also  not  subject  to  advance 
transfer  or  assignment. 

We  are  also  clarifying  the  ciurent 
rules  at  §  416.536  to  delete  references  to 
underpayment  amounts  for  a  "month." 
As  explained  in  the  introductory 
paragraph  in  §416.536  and  the 
provisions  of  §  416.538,  we  determine 
underpayments  for  a  "period"  rather 
than  by  month.  Further,  the  final  rule  at 
§  416.536  contains  a  phrase  identical  to 
that  now  set  forth  in  §  416.537(a)  that 
explains  when  payment  of  benefits  is 
made.  This  change  standardizes  the  rule 
as  to  when  payment  of  benefits  is  to  be 
made  for  underpayments  with  the  rule 
regarding  overpayments. 

The  current  rules  at  §  416.537(b)(2) 
provide  that  a  penalty  is  not  an 
adjustment  of  an  overpayment  and  is 
imposed  only  against  any  amount  due 
the  penalized  individual  or,  after  death, 
any  amount  due  the  deceased  which 
otherwise  would  be  payable  to  his  or 
her  surviving  eligible  spouse.  We  are 
revising  the  rules  at  §  416.537(b)(2)  to 
provide  that  a  penalty  is  not  an 
adjustment  of  an  overpayment  and  is 
imposed  only  against  any  amount  due 
the  penalized  individual  or,  after  death, 
any  amount  due  the  deceased  which 
otherwise  would  be  paid  to  his  or  her 
survivor. 

The  airrent  rules  at  §  416.538  permit 
no  delay  in  a  determination  and 
payment  of  an  underpayment  otherwise 
due  imless  we  can  make  a 
determination  for  an  apparent 
overpayment  before  the  close  of  the 
month  following  the  month  in  which  we 
discovered  the  imderpayment.  These 
final  rules  at  §  416.538  will  (1)  maintain 
current  rules  regarding  imderpayments 
to  eligible  individuals  and  (2)  add  new 
rules  which  permit  a  postponement  to 


enable  us  to  resolve  all  overpayments, 
incorrect  payments,  adjustments,  and 
penalties  Before  we  determine  an 
underpayment  and  pay  unpaid  SSI 
benefits  to  an  ineligible  survivor  or  to  an 
individual  who  is  now  ineligible.  This 
is  intended  to  provide  additional  time  to 
apply  the  rule  in  §  416.543  accurately 
and  thus  provides  the  best  opportunity 
of  collecting  an  overpayment  from  a 
survivor  or  a  person  who  is  ineligible 
for  SSI. 

The  current  rules  at  §  416.538  provide 
that  we  can  offset  a  penalty  assessed 
against  an  individual's  benefit  against 
SSI  benefits  due  the  individual  Uiat  are 
otherwise  payable  to  his  or  her 
surviving  eligible  spouse.  These  final 
rules  at  §  416.538  provide  that  we  can 
offset  a  penalty  against  SSI  benefits  due 
the  deceased  that  are  otherwise  payable 
to  a  survivor. 

The  current  rules  at  §  416.542(b) 
permit  payment  of  SSI  benefits  due  a 
deceased  individual  only  to  a  surviving 
spouse  who  was  eligible  for  SSI  benefits 
and  was  Uving  in  the  same  household 
with  the  deceased  in  the  month  of  death 
or  was  not  separated  from  the 
individual  for  6  months  at  the  time  of 
death.  These  final  rules  at  §  416.542(b) 
permit  payment  to  the  surviving 
member  of  an  eligible  couple,  a 
surviving  spouse  who  was  not  a  meml)er 
of  an  eligible  couple,  or  a  natural  or 
adoptive  parent  if  the  deceased  was  a 
blind  or  disabled  child  when  the 
underpayment  occurred  and  where  the 
requirements  regarding  living 
arrangements  are  met. 

These  final  rules  at  §416.542  also 
prohibit  payment  of  SSI  benefits  that 
may  be  due  a  deceased  individual  to  a 
person  who  intentionally  caused  the 
death  of  the  individual  and  prohibit 
payment  of  such  benefits  to  a  survivor, 
other  than  an  eligible  spouse,  who 
requests  the  payment  more  than  24 
months  after  the  month  of  the 
individual's  death.  The  first  change  is 
based  on  our  longstanding  pobcy  of 
prohibiting  a  person  who  intentionally 
causes  the  death  of  another  individual 
from  profiting  from  that  action.  The 
second  change  responds  to  the  need  to 
set  a  reasonable  administrative  Umit  on 
the  time  a  survivor  may  request 
payment  of  SSI  benefits  that  may  be  due 
a  deceased  individual.  The  limit  for 
other  than  the  eligible  spouse  is  set  at 
24  months  to  make  the  time  the  same  as 
the  title  II  rule  for  applying  for  lump- 
sum death  benefits  imder  §404. 391(b). 
There  is  no  such  time  Umit  for  eUgible 
spouses  under  preexisting  regulations  at 
§416.542. 

The  current  rules  at  §  416.543  give 
priority  consideration  to  applying  SSI 
benefits  due  a  deceased  individual  and 


Federal  Regjater  /  Vol.  58.  No.  196  /  Wednesday.  October  13.  1993  /  Rules  and  Regulations    52911 


payable  to  a  surviving  eligible  spouse 
agaiiist  any  overpayment  to  the  spouse 
unless  we  have  waived  recovery.  The 
final  rules  at  §  416.543  extend  this 
priority  consideration  to  include 
benefits  due  a  deceased  individual  and 
payable  to  a  survivor  who  has  received 
any  overpayments  unless  we  have 
waived  recovery  of  the  survivor's 
overpayment. 

These  final  rules  add  the 
determinations  concerning  how  much 
and  to  whom  SSI  beneHts  due  a 
deceased  individual  will  be  paid  to  the 
list  of  administrative  actions  that  are 
initial  determinations  at  §416.1402, 
extending  administrative  and  judicial 
appeal  rights  to  those  determinations. 

The  current  rules  at  §  416.1457(c)(4) 
authorize  an  administrative  law  judge 
(ALf)  to  dismiss  a  request  for  a  hearing 
if  the  person  requesting  the  hearing 
dies,  there  are  no  other  parties,  and 
thane  is  no  information  to  show  that  the 
deceased  may  have  an  eligible  spouse. 
U.ider  these  final  rules  at 
§  416.1457(c)(4).  an  ALJ  may  not 
dismiss  the  request  for  a  hearing  of  a 
deceased  individual  if  there  is  an 
eligible  spouse  or  other  survivor  who 
could  be  qualihed  to  receive  the  benefits 
and  who  wishes  to  pursue  the  request 
for  hearing,  or  if  the  deceased 
individual  authorized  L\R  to  a  State 
pursuant  to  section  1631(g)  of  the  Act. 

The  current  rules  at  §  416.1471(b) 
authorize  the  Appeals  Council  to 
dismiss  a  request  for  review  if  the 
person  requesting  the  review  or  any 
other  party  to  the  proceedings  dies  and 
the  record  clearly  shows  that  there  is  no 
other  person  who  may  be  the  deceased's 
eligible  spouse  who  wishes  to  continue 
the  action. 

Under  these  final  rules  at 
§  416.1471(b).  the  Appeals  Council  may 
not  dismiss  the  request  for  review  of  a 
deceased  individual  if  there  is  an 
eligible  spouse  or  survivor  who  could  be 
qualified  to  receive  the  benefits  and 
who  wishes  to  continue  the  action  or  if 
the  deceased  individual  authorized  L\R 
to  a  State  pursuant  to  section  1631(g)  of 
the  Act. 

Public  Comments 

These  rules  were  published  as  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
at  55  FR  37249  on  September  10,  1990. 
We  received  two  responses  commenting 
on  the  proposed  rules. 

Comment:  The  first  commenter 
expressed  concern  that  §  416.538(c) 
deviated  from  current  poUcy  of 
promptly  paying  underpayments  to 
recipients  and  eligible  spouses  by 
delaying  payment  to  ineligible 
individuals  and/or  survivors. 


Response:  Although  §  416.538(c)  of 
the  proposed  regulations  states  that  we 
may  delay  issuance  of  underpayments 
due  an  individual  who  is  no  longer 
eligible  and  certain  survivors,  we  are 
not  deviating  from  present  policy  on  the 
payment  of  underpayments  to  currently 
eligible  recipients. 

Prior  to  the  enactment  of  this 
legislation,  payment  of  benefits 
otherwise  due  could  be  paid  only  to  the 
SSI  recipient  or  the  surviving  eligible 
spouse.  The  prior  regulations  also 
specified  that  when  there  was  an 
apparent  overpayment  and  no 
determination  had  been  reached  on  that 
overpayment,  payment  of  benefits 
otherwise  due  had  to  be  paid  by  the 
close  of  the  month  following  the  month 
the  underpaid  amount  was  discovered. 

We  did  not  intend  to  give  the 
impression  that  the  payment  of 
underpayments  to  other  survivors  could 
be  delayed  indefinitely.  To  that  end. 
even  though  we  are  not  bound  by  the 
prior  regulatory  time  restriction  for 
eligible  recipients,  we  believe  that  all 
survivors  deserve  prompt  attention  and 
should  be  paid  any  benefits  due  both 
timely  and  correctly.  These  new 
regulations  only  permit  us  to  review  the 
record  of  the  deceased  individual  (or  the 
ineligible  individual's  old  record)  to 
determine  if  there  are  any  discrepancies 
on  the  record  which  need  to  be  resolved 
(e.g.,  an  overpayment.  LAR  to  a  State,  or 
a  penalty). 

Otherwise,  if  the  benefits  due  were 
paid  toian  ineligible  individual  or 
survivor  immediately  without  the 
resolution  of  any  overpayments  or 
discrepancies  on  the  deceased 
individual's  record,  we  would  have 
limited  methods  of  collecting  the 
outstanding  debt  from  the  ineligible 
individual  or  simrivor.  On  the  other 
hand,  when  benefits  are  due  to  an 
eligible  individual  or  eligible  spouse, 
we  can  recover  overpaid  amounts 
directly  from  the  individual.  In 
addition,  this  review  of  the  record  also 
allows  us  to  make  certain  that  when  the 
benefits  are  paid,  they  are  paid  to  the 
individual  to  whom  they  are  due.  Our 
present  operating  instructions  reflect  the 
need  for  expeditious  action  on  these 
cases  which  fall  under  §  416.538(c). 

Comment:  Another  commenter 
expressed  concern  that  there  may  l>e  a 
broader  interpretation  of  a  portion  of 
section  1631(b)(l)(A)(ii)  which  was  not 
being  given  consideration.  The 
commenter  suggested  that  the  statutory 
language  could  be  read  to  mean  that  the 
underpaid  individual  need  not  have 
been  a  child  in  the  month  of  death  in 
order  to  pay  the  underpayment  to  his  or 
her  parent(s). 


Response:  Our  interpretation  of  the 
statutory  provision,  as  set  forth  in  the 
NPRM.  required  the  deceased  to  have 
been  a  child  in  the  month  of  death.  In 
our  view,  this  was,  and  continues  to  be. 
the  most  natural  reading  of  the  statute. 

However,  we  have  decided  that  the 
interpretation  suggested  by  the  ^ 

commenter  is  an  acceptable  reading  as 
well.  This  interpretation  will  allow  us  to 
pay  underpayments  to  parent(s)  of 
individuals  who  would  have  received 
benefits  as  blind  or  disabled  children  if 
their  claims  had  been  awarded  on  a 
timely  basis.  However,  any 
underpayments  payable  to  parent(s)  will 
only  be  payable  for  months  after  May 
1986  for  which  benefits  were  due  and 
only  for  months  of  eligibility  in  which 
the  deceased  individual  was  a  child  as 
defined  in  §416.1856.  This  latter 
requirement  allows  us  to  maintam  the 
integrity  of  the  statutory  provision 
requiring  that  the  underpayment  have 
been  due  "a  disabled  or  blind  child." 

Because  of  the  broader  interpretation 
of  the  statute  resulting  from  the 
additional  comment  we  received,  it  is 
now  possible  that  both  a  spouse  and 
parent(s)  could  be  eligible  to  receive  the 
same  underpayment  due  a  deceased 
individual.  If  the  underpayment 
occurred  for  months  the  individual  was 
a  blind  or  disabled  child,  and  if  the 
individual  subsequently  married,  the 
underpayment  could  be  paid  to  either 
the  parent(s)  or  the  spouse  in  cases 
where  both  the  parent(s)  and  the  spouse 
were  living  in  the  same  household  with 
that  individual  within  6  months  of  the 
month  of  his  or  her  death.  However,  if 
the  underpayment  in  such  a  case 
occurred  for  months  after  the  individual 
married  or  ceased  to  be  a  child,  as  that 
term  is  defined  in  section  1614(c)  of  the 
Act  and  the  regulation  at  20  CFR 
416.1856.  then,  as  explained  above,  the 
underpayment  could  not  be  paid  to  the 
parents  under  the  revised  interpretation 
of  section  1631(b)(l)(A)(ii)  since  the 
underpayment  was  not  due  "a  disabled 
or  blind  child." 

For  cases  in  which  the  underpajTnent 
could  be  paid  to  both  a  parent(s)  and  a 
spouse  for  the  period  of  time  that  the 
individual  was  a  child,  we  will  pay  the 
underpayment  to  the  parent(s)  since  the 
underpayment  occurred  while  the 
deceased  was  a  disabled  or  blind  child. 

Of  course,  in  cases  in  which  both  the 
parent(s)  and  the  spouse  qualify  for 
payment  of  the  underpayment  but  the 
parent(s)  cannot  be  paid  due  to  death  or 
some  other  reason,  then  the 
underpayment  will  be  paid  to  the 
spouse. 
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Regulatory  Procedures 

Executive  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  since  the  costs  are 
expected  to  be  less  than  $100  million 
and  the  threshold  criteria  for  a  major 
rule  are  not  otherwise  met.  Therefore,  a 
regulatory  impact  analysis  is  not 
required. 

Paperwork  Reduction  Act 

These  regulations  do  not  impose 
recordkeeping  or  reporting  requirements 
on  the  public. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  affect  only  individuals  and 
States.  Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Public  Law  96- 
354,  the  Regulatory  Flexibility  Act.  is 
not  required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.807,  Supplemental  Security 
Income) 

List  of  Subjects  in  20  CFR  Ptrt  416 

Administrative  practice  and 
procedure,  Aged,  Blind,  Disability 
benefits,  Public  assistance  programs. 
Reporting  and  Recordkeeping 
requirements,  Supplemental  Security 
Income. 

Dated:  April  8, 1993. 
Louis  D.  Enoff, 

Principal  Deputy  Commissioner  of  Social 
Security. 

Approved:  July  20, 1993. 
Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble  subparts  C,  E  and  N  of  part 
416  of  chapter  III  of  title  20  of  the  Code 
of  Federal  Regulations  are  amended  as 
follows: 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BUNO,  AND  DISABLED 

Subpart  C— Filing  of  Applications 

1.  The  authority  citation  for  subpart  C 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  1102, 1611.  and  1631(a), 
(d).  and  (e)  of  the  Social  Security  Act;  42 
U.S.C.  1302. 1382,  and  1383(a),  (d),  and  (e). 

2.  In  part  416,  subpart  C, 

§  416.340(dK2)  is  revised  to  read  as 
follows: 

S  41 6.340    Uts  of  dat*  of  writtsn  tUtemant 
as  application  filing  data. 


(2)  If  the  claimant  dies  after  the 
written  statement  is  filed,  the  deceased 
claimant's  surviving  spouse  or  parent(s) 
who  could  be  paid  the  claimant's 
benefits  under  S  416.542(b),  or  someone 
on  behalf  of  the  surviving  spouse  or 
parentis]  files  an  application  form.  If  we 
learn  that  the  claimant  has  died  before 
the  notice  is  sent  or  within  60  days  after 
the  notice  but  before  an  application 
form  is  filed,  we  will  send  a  notice  to 
such  a  survivor.  The  notice  will  say  that 
we  will  make  an  initial  determination  of 
eligibihty  for  SSI  benefits  only  if  an 
application  form  is  filed  on  behalf  of  the 
deceased  within  60  days  after  the  date 
of  the  notice  to  the  survivor. 

3.  In  part  416,  subpart  C, 

§  416.345(e)(2)  is  revised  to  read  as 
follows: 

§  41 6.345    Us«  of  data  of  oral  inquiry  aa 
application  fliing  data. 

•        •        •        •        • 

(e)  •  •  • 

(2)  If  the  claimant  dies  after  the  oral 
inquiry  is  made,  the  deceased  claimant's 
surviving  spouse  or  parent(s)  who  could 
be  paid  die  claimant's  benefits  imder 
§  416.542(b),  or  someone  on  behalf  of 
the  surviving  spouse  or  parent(s)  files  an 
application  form.  If  we  learn  that  the 
claimant  has  died  before  the  notice  is 
sent  or  within  60  days  after  the  notice 
but  before  an  application  form  is  filed, 
we  will  send  a  notice  to  such  a  survivor. 
The  notice  will  say  that  we  will  make 
an  initial  determination  of  eligibility  for 
SSI  benefits  only  if  an  application  form 
is  filed  on  behalJF  of  the  deceased  within 
60  days  after  the  date  of  the  notice  to  the 
survivor. 

Subpart  E— Payment  of  Benefits, 
Overpayments,  and  Underpayments 

4.  The  authority  citation  for  subpart  E 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  1102, 1601, 1602, 1611(c), 
and  1631(a).  (b).  (d).  and  (g)  of  the  Social 
Security  Act;  42  U.S.C.  1302, 1381, 1381a, 
1382(c),  and  1383(a),  (b),  (d),  and  (g). 

5.  In  part  416.  subpart  E.  the  first 
sentence  of  §  416.533  is  revised  to  read 
as  follows: 


§416.533 
benafita. 


Transfer  or  assignment  of 


Except  as  provided  in  §  416.525  and 
subpart  S  of  this  part,  the  Social 
Security  Administration  will  not  certify 
payment  of  supplemental  security 
income  benefits  to  a  transferee  or 
assignee  of  a  person  eligible  for  such 
benefits  under  the  Act  or  of  a  person 

qualified  for  payment  imder  §  416.542. 

«  •  • 

6.  In  part  416,  subpart  E,  §  416.536  is 
revised  to  read  as  follows: 


1416.536    UndarpaynMnt»-daflnad. 

An  underpayment  can  occur  only 
with  respect  to  a  period  for  which  a 
recipient  filed  an  application,  if 
required,  for  benefits  and  met  all 
conditions  of  eligibility  for  benefits.  An 
underpayment,  including  any  amounts 
of  State  supplementary  payments  which 
are  due  and  administered  by  the  Social 
Security  Administration,  is: 

(a)  Nonpayment,  where  payment  was 
due  but  was  not  made;  or 

(b)  Payment  of  less  than  the  amount 
due.  For  purposes  of  this  section, 
payment  has  been  made  when  certified 
by  the  Social  Security  Administration  to 
the  Department  of  the  Treasury,  except 
that  payment  has  not  been  made  where 
payment  has  not  been  received  by  the 
designated  payee,  or  where  payment 
was  returned. 

7.  In  part  416.  subpart  E, 

§  416.537(b)(2)  is  revised  to  read  as 
follows: 

§416.537    Overpaymanta— deflnad. 

(b)*  •  * 

(2)  Penalty.  The  imposition  of  a 
penalty  pursuant  to  §416.724  is  not  an 
adjustment  of  an  overpayment  and  is 
imposed  only  against  any  amount  due 
the  penalized  recipient,  or,  after  death, 
any  amount  due  the  deceased  which 
otherwise  would  be  paid  to  a  survivor 
as  defined  in  §416.542. 

8.  In  part  416,  subpart  E,  §416.538  is 
revised  to  read  as  fouows: 

§41 6.538    Amount  of  underpayment  or 
overpayment 

(a)  General.  The  amoimt  of  an 
imderpayment  or  overpayment  is  the 
difference  between  the  amount  paid  to 
a  recipient  and  the  amount  of  payment 
actually  due  such  recipient  for  a  given 
period.  An  underpayment  or 
overpayment  period  begins  with  the 
first  month  for  which  there  is  a 
difference  between  the  amount  paid  and 
the  amotmt  actually  due  for  that  month. 
The  period  ends  with  the  month  the 
initial  determination  of  overpayment  or 
imderpayment  is  made.  With  respect  to 
the  period  established,  there  can  be  no 
imderpayment  to  a  recipient  or  his  or 
her  eligible  spouse  if  more  than  the 
correct  amount  payable  under  title  XVI 
of  the  Act  has  been  paid,  whether  or  not 
adjustment  or  recovery  of  any 
overpayment  for  that  period  to  the 
recipient  or  his  or  her  eligible  spouse 
has  been  waived  under  the  provisions  of 
§§416.550  through  416.556.  A 
subsequent  initial  determination  of 
overpayment  will  require  no  change 
with  respect  to  a  prior  determination  of 
overpayment  or  to  the  period  relating  to 
such  determination  to  the  extent  that 
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the  basis  of  the  prior  overpayment 
remains  the  same. 

(b)  Limited  delay  in  payment  of 
underpaid  amount  to  recipient  or 
eligible  surviving  spouse.  Where  an 
apparent  overpayment  has  been 
detected  but  determination  of  the 
overpayment  has  not  been  made  (see 
§  416.558(a)),  a  determination  of  an 
underpayment  and  payment  of  an 
underpaid  amount  which  is  otherwise 
due  cannot  be  delayed  to  a  recipient  or 
eligible  surviving  spouse  imless  a 
determination  with  respect  to  the 
apparent  overpayment  can  be  made 
before  the  close  of  the  month  following 
the  month  in.which  the  imderpaid 
amoimt  was  discovered. 

(c)  Delay  in  payment  of  underpaid 
amount  to  ineligible  individual  or 
survivor.  A  determination  of  an 
underpa)rment  and  payment  of  an 
imderpaid  amount  which  is  otherwise 
due  an  individual  who  is  no  longer 
eligible  for  SSI  or  is  payable  to  a 
siurivor  pursuant  to  8  416.542(b)  will  be 
delayed  for  the  resolution  of  all 
overpayments,  incorrect  payments, 
adjustments,  and  penalties. 

(d)  Reduction  of  underpaid  amount. 
Any  underpayment  amoimt  otherwise 
payable  to  a  survivor  on  account  of  a 
deceased  recipient  is  reduced  by  the 
amount  of  any  outstanding  penalty 
imposed  against  the  benefits  payable  to 
such  deceased  recipient  or  survivor 
under  section  1631(e)  of  the  Act  (see 

§  416.537(b)(2)). 

9.  In  part  416,  subpart  E,  §  416.542  is 
amended  by  revising  the  section 
heading,  revising  paragraph  (b)  and 
adding  a  new  paragraph  (c)  to  read  as 
follows; 

S  416.542    Und«rpayin*nt»— to  wrtiom 
underpaid  amount  Is  payable. 

(b)  Underpaid  recipient  deceased — 
underpaid  amount  payable  to  survivor. 
(1)  If  a  recipient  dies  before  we  have 
paid  all  benefits  due  or  before  the 
recipient  endorses  the  check  for  the 
correct  payment,  we  may  pay  the 
amount  due  to  the  deceased  recipient's 
surviving  eUgible  spouse  or  to  his  or  her 
surviving  spouse  who  was  Uving  with 
the  underpaid  recipient  within  the 
meaning  of  section  202(i)  of  the  Act  (see 
§  404.347)  in  the  month  he  or  she  died 
or  within  6  months  immediately 
preceding  the  month  of  death.  (2)  If  the 
deceased  imderpaid  recipient  was  a 
disabled  or  blind  child  when  the 
underpayment  occurred,  the  underpaid 
amount  may  be  paid  to  the  natural  or 
adoptive  parentis)  of  the  underpaid 
recipient  who  lived  with  the  underpaid 
recipient  in  the  month  he  or  she  died  or 
within  the  6  months  preceding  death. 


We  consider  the  underpaid  recipient  to 
have  been  Uving  with  the  natural  or 
adoptive  parent(s)  in  the  period  if  the 
underpaid  recipient  satisfies  the  "bving 
with"  criteria  we  use  when  applying 
§416.1165  or  would  have  satisfied  the 
criteria  had  his  or  her  death  not 
precluded  the  application  of  such 
criteria  throughout  a  month.  (3)  If  the 
deceased  individual  was  living  with  his 
or  her  spouse  writhin  the  meaning  of 
section  202(i)  of  the  Act  in  the  month 
of  death  or  within  6  months 
immediately  preceding  the  month  of 
death,  and  was  also  living  with  his  or 
her  natural  or  adoptive  parent(s)  in  the 
month  of  death  or  within  6  months 
preceding  the  month  of  death,  we  v^ll 
pay  the  parent(s)  any  SSI  underpayment 
due  the  deceased  individual  for  months 
he  or  she  was  a  blind  or  disabled  child 
and  we  will  pay  the  spouse  any  SSI 
underpayment  due  the  deceased 
individual  for  months  he  or  she  no 
longer  met  the  definition  of  "child"  as 
set  forth  at  §  416.1856.  If  no  parent(s) 
can  be  paid  in  such  cases  due  to  death 
or  other  reason,  then  we  will  pay  the 
SSI  underpayment  due  the  deceased 
individual  for  months  he  or  she  was  a 
blind  or  disabled  child  to  the  spouse.  (4) 
No  benefits  may  be  paid  to  the  estate  of 
any  underpaid  recipient,  the  estate  of 
the  surviving  spouse,  the  estate  of  a 
parent,  or  to  any  survivor  other  than 
those  listed  in  paragraph  (b)(1)  through 
(3)  of  this  section.  Payment  of  an 
underpaid  amount  to  an  ineligible 
spouse  or  surviving  parent(s)  may  only 
be  made  for  benefits  payable  for  months 
after  May  1986.  Payment  to  surviving 
parent(s)  may  be  made  only  for  months 
of  eligibiUty  during  which  the  deceased 
imderpaid  recipient  was  a  child.  We 
will  not  pay  benefits  to  a  survivor  other 
than  the  eligible  spouse  who  requests 
payment  of  an  underpaid  amount  more 
than  24  months  after  the  month  of  the 
individual's  death. 

(c)  Underpaid  recipient's  death 
caused  by  an  intentional  act.  No 
benefits  due  the  deceased  individual 
may  be  paid  to  a  survivor  found  guilty 
by  a  court  of  competent  jurisdiction  of 
intentionally  causing  the  underpaid 
recipient's  death. 

10.  In  part  416,  subpart  E.  §  416.543 
is  revised  to  read  as  follows: 

S  41 6.543    Underpayment*— applied  to 
reduce  overpaymenta. 

We  apply  any  underpayment  due  an 
individual  to  reduce  any  overpa)mient 
to  that  individual  that  we  determine  to 
exist  (see  §416.558)  for  a  different 
period,  unless  we  have  waived  recovery 
of  the  overpayment  under  the 
provisions  of  §§  416.550  through 
416.556.  Similarly,  when  an  underpaid 


recipient  dies,  we  first  apply  any 
amounts  due  the  deceased  recipient  that 
would  be  payable  to  a  survivor  under 
§  416.542(b)  against  any  overpayment  to 
the  survivor  unless  we  have  waived 
recovery  of  such  overpayment  under  the 
provisions  of  §§  416.550  through 
416.556. 

Example:  A  disabled  child,  eligible  for 
payments  under  title  XVI,  and  his  parent, 
also  an  eligible  individual  receiving 
payments  under  title  XVI.  were  living 
together.  The  disabled  child  dies  at  a  time 
when  he  was  underpaid  $100.  The  deceased 
child's  underpaid  benefit  is  payable  to  the 
surviving  parent.  However,  since  the  parent 
must  repay  an  SSI  overpayment  of  $225  on 
his  own  record,  the  $100  underpayment  will 
be  applied  to  reduce  the  parent's  own 
overpayment  to  $125. 

Subpart  N — Determinations, 
Administrative  Review  Process,  and 
Reopening  of  Determinations  and 
Decisions 

11.  The  authority  citation  for  subpart 
N  of  part  416  continues  to  read  as 
follows: 

Authority:  Sees.  1102. 1631.  and  1633  of 
the  Social  Security  Act;  42  U.S.C.  1302. 1383, 
and  1383b:  sec.  6  of  Pub.  L.  98-460. 98  Stat 
1802. 

12.  In  part  416,  subpart  N,  §416.1402 
is  amended  by  removing  the  word 
"and"  at  the  end  of  paragraph  (k), 
replacing  the  period  at  the  end  of 
paragraph  (1)  with  ";  and",  and  adding 
paragraph  (m)  to  read  as  follows: 

f  41 6.1 402    Administrative  actions  that  are 
Initial  determination*. 

•        •        •      .  •        • 

(m)  How  much  and  to  whom  benefits 
due  a  deceased  individual  will  be  paid. 

13.  In  part  416,  subpart  N, 

§  416.1457(c)(4)  is  revised  to  read  as 
follows: 

S  41 6.1 457    Disml**al  of  ■  request  for  a 
hearing  iMfore  an  administrative  law  judge. 

(c)*  •  • 

(4)  You  die,  there  are  no  other  parties, 
and  we  have  no  information  to  show 
that  you  may  have  a  surviyor  who  may 
be  paid  benefits  due  to  you  under 
§  416.542(b)  and  who  wishes  to  pursue 
the  request  for  hearing,  or  that  you 
authorized  interim  assistance 
reimbursement  to  a  State  pursuant  to 
section  1631(g)  of  the  Act.  The 
administrative  law  judge,  however,  will 
vacate  a  dismissal  of  the  hearing  request 
if,  within  60  days  after  the  date  of  the 
dismissal: 

(i)  A  person  claiming  to  be  your 
survivor,  who  may  be  paid  benefits  due 
to  you  under  §  416.542(b),  submits  a 
written  request  for  a  hearing,  and  shows 
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that  a  decision  on  the  issues  that  were 
to  be  considered  at  the  hearing  may 
adversely  affect  him  or  her;  or 

(ii)  We  receive  information  showing 
that  you  authorized  interim  assistance 
reimbursement  to  a  State  pursuant  to 
section  1631(g]  of  the  Act. 

14.  In  part  416,  subpart  N. 
§  416.1471(b)  is  revised  to  read  as 
follows: 

§416.1471    Dtomissal  by  Appeals  Council. 

•         •        •         •         • 

(b)  You  die,  there  are  no  other  parties, 
and  we  have  no  information  to  show 
that  you  may  have  a  survivor  who  may 
be  paid  benefits  due  to  you  under 
§  416.542(b]  and  who  wishes  to  pursue 
the  request  for  review,  or  that  you 
authorized  interim  assistance 
reimbursement  to  a  State  pursuant  to 
section  1631(g)  of  the  Act.  The  Appeals 
Council,  however,  will  vacate  a 
dismissal  of  the  request  for  review  if. 
within  60  days  after  the  date  of  the 
dismissal: 

(1)  A  person  claiming  to  be  your 
sur\'ivor,  who  may  be  paid  benefits  due 
to  you  under  §416. 542(b),  submits  a 
written  request  for  review,  and  shows 
that  a  decision  on  the  issues  that  were 
to  be  considered  on  review  may 
adversely  affect  him  or  her;  or 

(2)  We  receive  information  showing 
that  you  authorized  interim  assistance 
reimbursement  to  a  State  piu-suant  to 
section  1631(g)  of  the  Act. 

(FR  Doc.  93-24984  Filed  10-12-93;  845  ami 
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20  CFR  Part  422 

Review  Procedures  Under  the  Coal 
Industry  Retiree  Health  Benefit  Act  of 
1992(Pub.L.  102-486) 

AGENCY:  Social  Security  Administration. 

HHS. 

ACTION:  Final  rules,  with  request  for 

comments. 

SUMMARY:  These  Rnal  rules  implement 
section  9706(f)  of  the  Internal  Revenue 
Code  (IRC),  enacted  on  October  24, 
1992,  as  part  of  the  Energy  Policy  Act 
of  1992,  which  contains  the  Coal 
Industry  Retiree  Health  Benefit  Act  (the 
Coal  Act)  of  1992.  Under  section  9706 
of  the  IRC,  the  Secretary  of  Health  and 
Human  Services  (the  Secretary)  will 
assign  to  certain  coal  operators  and 
related  persons  the  responsibility  for 
paying  annual  health  and  death  benefit 
premiums  and  unassigned  beneficiary 
premiums  for  retired  miners  and  their 
eligible  family  members  (eligible 
beneficiaries)  who  were  eligible  as  of 
July  20, 1992  to  receive  and  were 


receiving  benefits  under  the  1950  or 
1974  United  Mine  Workers  of  America 
(UMWA)  Benefit  Plans.  Under  section 
9706(0  of  the  IRC.  assigned  operators  (or 
related  persons)  may  request  the 
Secretary  to  provide  detailed 
information  regarding  the  assignments 
and  to  review  the  assignments.  These 
rules  explain  how  this  review  process 
will  be  carried  out. 
DATES:  Effective  Date:  These  rules  are 
effective  October  13. 1993. 

Comments:  Because  we  are  not 
publishing  proposed  rules  with  an 
opportunity  for  comments,  we  are 
requesting  comments  on  these  final 
rules.  Comments  should  be  submitted 
on  or  before  November  12, 1993. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585.  Baltimore.  MD 
21235,  sent  by  telefax  to  (410)  966- 
0869.  or  delivered  to  the  Office  of 
Regulations.  Social  Security 
Administration,  3-B-l  Operations 
Building,  6401  Sectirity  Boulevard. 
Baltimore.  MD  21235.  between  8:00  a.m. 
and  4:30  p.m.  on  regular  business  days. 
Comments  received  may  be  inspected 
dtiring  these  same  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 

FOR  FURTHER  INFORMATKM  CONTACT:  Jack 
Schanberger.  Legal  Assistant,  3-B-l 
Operations  Building.  6401  Security 
Boulevard.  Baltimore,  MD  21235.  (410) 
965-8471. 

SUPPLEMENTARY  INFORMATION:  The  1950 
and  1974  UMWA  Benefit  Plans  for 
miners  and  their  families  were  funded 
by  contributions  from  those  coal 
operators  who  signed  wage  agreements 
with  the  UMWA  Union.  These 
agreements  provided  health  and  other 
benefits  for  miners  and  certain  others 
related  to  the  miners  and  were  renewed 
every  few  years  in  negotiations  between 
the  Union  and  the  operators.  Over  the 
past  several  years,  many  of  these 
operators  wdnt  out  of  business,  while 
others  continued  in  business  but 
without  renewing  their  wage  agreements 
with  the  Union.  The  consequence  to  the 
UMWA  Benefit  Plans  was  a  continuing 
decline  in  contributions  in  the  face  of 
rising  medical  costs  for  miners.  In  effect, 
fewer  and  fewer  coal  operators  were 
contributing  to  the  costs  of  health 
insurance  premiums  for  miners  who 
had  worked  in  the  past  for  operators  no 
longer  making  contributions.  In  1992. 
with  the  Plans  running  large  deficits, 
the  Coal  Act  was  enacted  to  ensure  that 
retired  miners  (and  their  families) 
would  continue  to  receive  their  health 
benefits  in  the  future. 


The  Coal  Act  continues  these  benefits 
tmder  a  new  plan,  the  UMWA 
Combined  Benefit  Fund,  into  which  the 
old  plans  are  merged.  Per  capita 
premiums  under  the  Coal  Act  are 
assessed  coal  operators  (or  related 
persons)  based  upon  the  miner's 
employment  history.  The  term  "related 
persons"  includes  corporations, 
partnerships,  and  other  business 
ventures  in  addition  to  individuals. 
Using  rules  set  forth  in  the  Coal  Act,  we 
will  assign  responsibility  for  paying 
such  premiums  for  each  retired  miner 
(and  his  or  her  eligible  family  member) 
who  was  receiving  benefits  under  the 
1950  or  the  1974  UMWA  Benefit  Plans 
as  of  July  20, 1992,  to  a  particlilar  coal 
operator  (or  related  person)  for  which 
the  miner  worked  or,  if  we  are  unable 
to  assign,  to  a  pool  of  unassigned 
eligible  beneficiaries.  Annual  premiimis 
for  the  "unassigned"  are  paid  tor  on  a 
proportionate  basis  by  those  operators 
assigned  premium  responsibility  for 
other  eligible  beneficiaries. 
Since  me  Social  Security 
Administration  (SSA)  maintains 
earnings  record  information  for  the 
nation's  workers,  the  Secretary  has 
delegated  to  SSA  the  responsibility  for 
examining  the  miners'  earnings  records 
and  assigning  efigible  beneficiaries  for 
premium  liability  purposes  to 
individual  coal  operators  (or  related 
persons).  About  120,000  beneficiaries 
will  be  affected  by  this  one-time 
assignment  activity  which  must  be 
completed  before  October  1, 1993. 

We  will  provide  notices  of  the 
assignments  to  the  assigned  operators 
(or  related  persons)  and  to  the  UMWA 
Combined  Benefit  Fund  Trustees  who 
administer  the  new  Fund,  but  we  will 
not  send  notices  to  the  eligible 
beneficiaries.  The  notice  of  assignment 
will  inform  the  operator  that  the 
operator  may,  within  30  days  of 
receiving  the  notice,  request  detailed 
information  as  to  the  work  history  of  a 
miner  and  the  basis  for  the  assignment 
and  that  the  assigned  operator  may 
thereafter  ask  for  a  review  of  the 
assignment  of  any  eligible  beneficiary 
vkrithin  30  days  of  receiving  the  detailed 
information.  Alternatively,  within  30 
days  of  receiving  the  notice  and  without 
first  requesting  detailed  information,  the 
operator  may  ask  us  to  review  the 
assignment.  In  that  case,  we  will  not 
process  the  request  for  review  until  at 
least  30  days  after  the  operator  received 
the  notice  of  assignment,  in  case  the 
operator  wants  to  request  detailed 
information  and  submit  additional 
evidence. 

Only  the  assigned  operator  (or  related 
person)  may  request  the  detailed 
information  ana  request  SSA  to  review 
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and  revise  its  assignment  The  requests 
must  be  filed  within  the  periods 
specified  in  the  Ck>al  Act.  We  will 
review  the  assignment  only  if  the 
assigned  operator  presents  a  prima  facie 
case  of  error  regarding  the  assignment 
The  review  will  be  a  review  on  the 
record  and  will  not  entail  a  face-to-face 
hearing.  If  review  is  denied,  or  if 
granted  and  the  assignment  is  found 
correct.  SSA's  decision  is  final. 

In  these  regulations,  we  explain  the 
detailed  information  that  the  operator 
may  request  for  any  miner  for  whom  we 
have  assigned  premium  responsibility  to 
that  operator.  We  explain  that  the 
request  must  be  filed  with  us  within  30 
days  after  the  assigned  operator  received 
the  assignment  notice,  as  provided  in 
the  Coal  Act.  We  will  assume  that  the 
operator  received  the  assignment  notice 
within  5  days  of  the  date  shown  on  the 
notice.  If  the  operator  presents  evidence 
to  show  that  the  operator  received  the 
notice  more  than  5  days  after  the  date 
shown  on  the  notice,  we  will  consider 
the  operator's  request  to  be  timely  filed 
if  the  operator  files  the  request  within 
30  days  of  the  date  of  receipt 

We  explain  in  these  regulations  how 
an  assigned  operator  may  request  review 
of  any  assignment  and  explain  that  a 
request  for  review  must  be  accompanied 
by  evidence  constituting  a  prima  wcie 
case  of  error.  Although  not  required  by 
the  Coal  Act,  we  provide  in  these 
regulations  that  if  an  operator  files  a 
request  for  review  and  asks  for 
additional  time  to  submit  evidence,  we 
will  not  process  the  request  for  review 
for  90  days  bom  the  date  it  was  filed  in 
order  to  allow  the  operator  to  submit  the 
evidence.  We  also  provide  that  an 
assigned  operator  may  request  review 
within  30  days  after  receiving  the  notice 
of  assignment,  without  having  requested 
detailed  Information.  In  that  case,  we 
will  not  process  the  request  for  review 
until  at  least  30  days  after  the  operator 
received  the  notice  of  assignment.  TTius. 
the  operator  will  still  have  the  30  days 
provided  by  statute  to  request  detailed 
information.  If.  subsequent  to  requesting 
review  within  30  days  of  receiving  the 
notice  of  assignment,  the  operator 
requests  detailed  information  within 
that  same  30-day  period,  we  will  send 
the  information  and  not  process  the 
request  for  review  until  at  least  30  dajrs 
after  the  date  the  operator  receives  the 
detailed  information.  These  time  frames 
will  allow  the  operator  to  review  the 
detailed  information,  if  desired,  and 
then  to  submit  any  additional  evidence. 

The  Coal  Act  provides  for  only  a 
reconsideration  oy  the  Secretary  of 
Health  and  Human  Services,  which  wrill 
be  a  review  on  tlie  record  and  %viU  not 
include  a  fiu»-to-boe  hearing.  An  SSA 


employee  who  was  not  previously 
involved  in  the  assignment  of  premium 
responsibility  to  the  operator  will 
perform  the  review. 

SSA  is  responsible  for  the  accuracy  of 
the  assignment  of  premium 
responsibility  in  terms  of  the 
employment  relationship  of  the  miner  to 
the  assigned  operator  under  the 
provisions  of  the  Coal  Act.  However,  we 
are  not  responsible  for  determining  ' 
which  individuals  are  eUgible  for  health 
benefits  or  the  amount  of  their  benefits, 
or  for  assessing  coal  operators  (or 
related  persons)  for  premiums  under  the 
Coal  Act.  Accordingly,  these  issues 
cannot  be  raised  as  part  of  the  review 
process  set  out  in  these  rules. 

Although  oar  determination  on 
review  is  final  as  to  the  operator's 
request.,  we  provide  in  the  regulations 
that  we  may  on  our  own  initiative 
reopen  an  assignment,  whether  or  not  it 
has  been  reviewed,  within  one  year  of 
the  notice  of  the  assignment  if  evidence 
in  file  shows  that  there  is  error  on  the 
face  of  the  record  or  that  the  assignment 
was  based  on  fraud.  Absent  any 
statutory  provision  for  reopening  an 
assignment,  we  believe  that  this  policy 
offars  reasonable  protection  for  both  the 
operators  and  SSA. 

Regulatory  Procedures 

Justification  for  Final  Rules  Without 
Pmposed  Rules 

The  Department,  even  when  not 
required  by  statute,  as  a  matter  of 
policy,  generally  follows  the  notice  of 
proposed  rulemaking  and  public 
comment  procedures  specified  in  the 
Administrative  Procedure  Act  (APA),  5 
U.S.C.  553,  in  the  development  of  its 
regiilations.  The  APA  provides 
exceptions  to  its  notice  and  public 
comment  procedures  when  an  agency 
finds  there  is  good  cause  for  dispensing 
with  such  procedures  on  the  basis  that 
they  are  impracticable,  unnecessary,  or 
contrary  to  the  public  interest.  We  have 
determined  that,  under  5  U.S.C. 
553(b)(B),  good  cause  exists  for  waiver 
of  notice  of  proposed  rulemaking  and 
prior  public  comment  procedures 
because  such  procedures  are 
impracticable  in  this  case,  as  is 
explained  below. 

Although  the  Coal  Act  was  enacted  on 
October  24, 1992.  Congress  did  not 
provide  funding  for  the  Department  of 
Health  and  Human  Services  to 
implement  the  assignment  provisions. 
Moreover,  the  Department  did  not  have 
the  authority  to  allocate  other  funds 
appropriated  to  it  by  Congress  to  carry 
out  this  activity.  Because  SSA  could  not 
expend  money  to  implement  the  Coal 
Act  until  money  was  appropriated,  we 


could  not  issue  rules  or  begin 
implementation  until  funding  was 
provided.  A  supplemental  appropriation 
for  these  purposes  was  not  approved 
until  July  2.  1993  in  the  Supplemental 
Appropriation  Act  of  1993  (Pub.  L.  103- 
50).  At  the  same  time,  the  Coal  Act 
requires  that  all  assignments  be  made 
before  October  1. 1993. 

We  believe  it  is  desirable  for  assigned 
operators  to  be  aware  that  we  have  in 
place  a  Coal  Act  review  process  to 
implement  section  9706(f)  of  the  IRC. 
The  use  of  prior  notice  and  comment 
procedures  would  necessarily  delay  the 
issuance  of  final  rules  until  well  after 
the  time  assigned  operators  would  have 
had — under  statutory  deadlines — to  file 
their  requests  for  detailed  information 
and  for  review.  Nevertheless.  SSA  is 
seeking  public  comments  on  these  final 
rules  to  see  whether  there  are  ways  to 
make  the  rules  more  effective.  We  will 
publish  any  changes  to  these  regulations 
that  we  beUeve  are  needed  as  a  result  of 
the  public  comments. 

Executive  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  these  regulations 
do  not  meet  any  of  the  threshold  criteria 
for  a  major  rule.  Therefore,  a  regulatory 
impact  analysis  is  not  required. 

Regulatory  Flexibility  Act 

Because  we  have  determined  that 
good  cause  exists  for  waiver  of  prior 
notice  and  comment  procedures  as 
impracticable,  we  are  not  required  by 
the  Regulatory  Flexibility  Act  (Pub.  L. 
96-354)  to  prepare  and  make  available 
for  public  comments  a  regulatory 
flexibility  analysis.  Nevertheless,  we  do 
not  believe  that  this  regulation  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  affects  primarily  large  coal 
mine  and  related  operators.  In  addition, 
relatively  few  small  coal  operators 
active  prior  to  1978  (when  most  of  the 
retired  miners  now  eligible  for  benefits 
under  the  Coal  Act  were  working)  are 
still  in  business  and  subject  to 
assignment  by  SSA. 

Paperwork  Reduction  Act 

These  final  regulations  contain 
reporting  requirements  in  §§422.604 
and  422.605.  As  required  by  section  2(a) 
of  the  Paperwork  Reduction  Act  of  1980. 
44  U.S.C.  3507.  we  will  submit  a  copy 
to  the  Office  of  Management  and  Budget 
for  its  review. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1  hour  per  response.  This 
includes  the  time  it  will  take  to  read  the 
instruction,  gather  the  necessary  facts 
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and  provide  the  information.  If  you  have 
any  comments  or  suggestions  on  this 
estimate,  write  to  the  Social  Security 
Administration.  ATTENTION:  Reports 
Clearance  Officer,  l-A-21  Operations 
Building,  Baltimore.  KfD  21235,  and  to 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (0960- 
NEW),  Washington,  DC  20503. 

(Catalog  of  Federal  Domestic  Assistance 
Program — No  listing) 

List  of  Subjects  in  20  CFR  Part  422 

Administrative  practice  and 
procedure;  Freedom  of  information; 
Organization  and  functions 
(Government  agencies);  Social  Security. 

Dated:  September  1, 1993. 
Lawrence  H.  Thompson, 

Principal  Deputy  Commissioner  of  Social 
Security. 

.•\pproved:  September  27. 1993. 
Dcnna  E.  Shalala, 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
pr  ramble.  Subpart  G  is  added  to  part 
42  2  of  20  CFR  chapter  III  to  read  as 
fo  lows: 

P.  RT  422— ORGANIZATION  AND 
pr  OCEDURES 

S:  bpart  G — Administrative  Review 
P.  icess  Under  the  Coal  industry 
R.  tiree  Health  Benefit  Act  of  1992 


S..:. 

4  2  601 
•  2  602 
22.603 
427.604 
422.605 
422.606 
422.607 


Scope  and  purpose. 

Teims  used  in  this  subpart. 

Overview  of  the  review  process. 

Request  for  detailed  information. 

Request  for  review. 

Processing  the  request  for  review. 

Limited  reopening  of  assignments. 
Authority:  Sees.  19141-19143  of  the 
Energy  Policy  Act  of  1992.  Pub.  L.  102-486; 
106  Stat.  3047. 

Subpart  G — Administrative  Review 
Process  Under  the  Coal  Industry 
Retiree  Health  Benefit  Act  of  1992 

S  422.601   'Scope  and  purpose. 

The  regulations  in  this  subpart 
describe  how  the  Social  Security 
Administration  (SSA)  will  conduct 
reviews  of  assignments  it  makes  imder 
provisions  of  the  Coal  Industry  Retiree 
Health  Benefit  Act  of  1992  (the  Coal 
Act).  Under  the  Coal  Act.  certain  retired 
coal  miners  and  their  eligible  family 
members  (beneficiaries)  are  assigned  to 
particular  coal  operators  (or  related 
persons).  These  operators  are  then 
responsible  for  paying  the  annual  health 
and  death  benefit  premiums  for  these 
beneficiaries  as  well  as  the  annual 
premiums  for  certain  unassigned  coal 
miners  and  eligible  members  of  their 


families.  We  will  notify  the  assigned 
operators  of  these  assignments  and  give 
each  operator  an  opportxmity  to  request 
detailed  information  about  an 
assignment  and  to  request  review  of  an 
assigiunent.  We  also  inform  the  United 
Mine  Workers  of  America  (UMWA) 
Combined  Benefit  Fimd  Trustees  of 
each  assignment  made  and  the 
unassigned  beneficiaries  so  they  can 
assess  appropriate  annual  premiums 
against  the  assigned  operators.  This 
subpart  explains  how  assigned  operators 
may  request  such  additional 
information,  how  they  may  request 
review  of  an  assignment,  and  how 
reviews  will  be  conducted. 

§  422.602    Terms  used  in  this  subpart. 

Assignment  means  our  selection  of 
the  coal  operator  or  related  person  to  be 
charged  with  the  responsibility  of 

Eaying  the  annual  health  and  death 
enefit  premiums  of  certain  coal  miners 
and  their  eligible  family  members. 
Beneficiary  means  either  a  coal 
industiy  retiree  who.  on  July  20. 1992, 
was  eligible  to  receive,  and  receiving, 
benefits  as  an  eligible  individual  under 
the  1950  or  the  1974  UMWA  Benefit 
Plan,  or  an  individual  who  was  eligible 
to  receive,  and  receiving,  benefits  on 
Jtily  20. 1992  as  an  eligible  relative  of  a 
coal  industry  retiree. 

Evidence  of  a  prima  facie  case  of  error 
means  documentary  evidence,  records, 
and  written  statements  submitted  to  us 
by  the  assigned  operator  (or  related 
person)  that,  standing  alone,  shows  our 
assignment  was  in  error.  The  evidence 
submitted  must,  when  considered  by 
itself  without  reference  to  other 
contradictory  evidence  that  may  be  in 
oiu-  possession,  be  sufficient  to  persuade 
a  reasonable  person  that  the  assignment 
was  erroneous.  Examples  of  evidence 
that  may  establish  a  prima  fade  case  of 
error  include  copies  of  Federal,  State,  or 
local  government  tax  records;  legal 
documents  such  as  business 
incorporation,  merger,  and  bankruptcy 
papers;  health  and  safety  reports  filed 
with  Federal  or  State  agencies  that 
regulate  mining  activities;  payroll  and 
other  employment  business  records;  and 
information  provided  in  trade  journals 
and  newspapers. 

A  related  person  to  a  signatory 
operator  means  a  person  or  entity  which 
as  of  July  20, 1992,  or,  if  earlier,  the  time 
immediately  before  the  coal  operator 
ceased  to  be  in  business,  was  a  member 
of  a  controlled  group  of  corporations 
which  included  the  signatory  operator, 
or  was  a  trade  or  business  which  was 
under  common  control  with  a  signatory 
operator,  or  had  a  partnership  interest 
(other  than  as  a  limited  partner)  or  joint 
venture  with  a  signatory  operator  in  a 


business  within  the  coal  industry  which 
employed  eligible  beneficiaries,  or  is  a 
successor  in  interest  to  a  person  who 
was  a  related  person. 

We  or  us  rerers  to  the  Social  Sectirity 
Administration,  or  the  Secretary  of 
Health  and  Human  Services  or  the 
Secretary's  delegate,  as  appropriate. 

You  as  used  in  this  subpart  refers  to 
the  coal  operator  (or  related  person) 
assigned  premium  responsibility  for  a 
specific  beneficiary  imder  the  Coal  Act. 

1 422.603    Overview  of  the  review  process. 
Our  notice  of  assignment  will  inform 
you  as  the  assigned  operator  (or  related 
person)  which  beneficiaries  have  been 
assigned  to  you,  the  reason  for  the 
assignment,  and  the  dates  of 
employment  on  which  the  assignment 
was  based.  The  notice  will  explain  that, 
if  you  disagree  with  the  assignment  for 
any  beneficiary  listed  in  the  notice  of 
assignment,  you  may  request  from  us 
detailed  information  as  to  the  work 
history  of  the  miner  and  the  basis  for  the 
assignment.  Such  request  must  be  filed 
with  us  within  30  days  after  you  receive 
the  notice  of  assignment,  as  explained 
in  §  422.604.  The  notice  will  also 
explain  that  if  you  still  disagree  with  the 
assignment  after  you  have  received  the 
detailed  information,  you  may  submit 
evidence  that  shows  there  is  a  prima 
facie  case  of  error  in  that  assignment 
and  request  review.  Such  request  must 
be  filed  with  us  within  30  days  after  you 
receive  the  detailed  information,  as 
explained  in  §422.605.  Ahematively, 
you  may  request  review  within  30  days 
after  you  receive  the  notice  of 
assignment,  even  if  you  have  not  first 
requested  the  detailed  information.  In 
that  case,  you  still  may  request  the 
detailed  information  within  that  30-day 
period.  (See  §  422.606(c)  for  further 
details.) 

f  422.604    Request  for  detal  led  Information. 

(a)  General.  After  you  receive  our 
notice  of  assignment  listing  the 
beneficiaries  for  whom  you  have 
premiimi  responsibility,  you  may 
request  detailed  information  as  to  the 
work  histories  of  any  of  the  listed 
miners  and  the  basis  for  the  assignment 
Your  request  for  detailed  information 
must: 

(1)  Be  in  writing; 

(2)  Be  filed  with  us  within  30  days  of 
receipt  of  that  notice  of  assignment. 
Unless  you  submit  evidence  showing  a 
later  receipt  of  the  notice,  we  will 
assume  the  notice  was  received  by  you 
within  5  days  of  the  date  appearing  on 
the  notice.  We  will  consider  the  request 
to  be  filed  as  of  the  date  we  receive  it. 
However,  if  we  receive  the  request  after 
the  30-day  period,  the  postmark  date  on 


the  envelope  may  be  used  as  the  filing 
date.  If  there  is  no  postmark  or  the 
postmark  is  illegible,  the  filing  date  wil\ 
be  deemed  to  be  the  fifth  day  prior  to 
the  day  we  received  the  request;  and 

(3)  Identify  the  individual  miners 
about  whom  you  are  requesting  the 
detailed  information. 

(b)  The  detailed  information  we  will 
provide.  We  will  send  you  detailed 
information  as  to  the  work  history  and 
the  basis  for  the  assignment  for  each 
miner  about  whom  you  requested  such 
infonnation.  This  information  will 
include  the  name  and  address  of  each 
employer  for  whom  the  miner  has 
woiked  since  1978  or  since  1946 
(whichever  period  is  appropriate),  the 
amount  of  wages  paid  by  each  employer 
and  the  period  for  which  the  wages 
were  reported.  We  will  send  you  the 
detailed  information  with  a  notice 
infonning  you  that  you  have  30  days 
from  the  date  you  receive  the 
information  to  submit  to  SSA  evidence 
of  a  prima  tade  case  of  error  (as  defined 
in  §  422.602)  and  request  review  of  the 
assignment  if  you  have  not  already 
requested  review.  The  notice  will  also 
inform  you  that,  if  you  are  seeking 
evidence  to  make  a  case  of  prima  fade 
error,  you  may  include  with  a  timely 
filed  request  for  review  a  written  request 
for  additional  time  to  obtain  and  submit 
such  evidence  to  us.  Under  these 
circumstances,  you  will  have  90  days 
from  the  date  of  your  request  to  submit 
the  evidence  before  we  determine 
whether  we  will  review  the  assignment 

1422.605    ftoquMt  for  review. 

We  will  review  an  assignment  if  you 
request  review  and  show  that  there  is  a 
prima  fade  case  of  error  regarding  the 
assignment.  This  review  is  a  review  on 
the  record  and  will  not  entail  a  face-to- 
face  hearing.  We  will  review  an 
assignment  if: 

(a;  You  are  an  assigned  operator  (or 
related  person); 

(b)  Your  request  is  in  writing  and 
states  your  reasons  for  believing  the 
asslBiment  is  erroneous; 

(c)  Your  request  is  filed  with  us  no 
later  than  30  days  from  the  date  you 
received  the  detailed  information 
described  in  §  422,604,  or  no  later  than 
30  days  from  the  date  you  received  the 
notice  of  assignment  if  you  choose  not 
to  request  detailed  information.  Unless 
you  submit  evidence  showing  a  later 
receipt  of  the  notice,  we  will  assimie 
you  received  the  detailed  infonnation  or 
the  notice  of  assignment  vnihin  5  days 
of  the  date  shown  thereon.  We  will 
consider  the  request  to  be  filed  as  of  the 
date  we  receive  it.  However,  if  we 
receive  the  request  after  the  30-day 
period,  the  postmark  date  on  the 


envelope  may  be  used  as  the  filing  date. 

If  there  is  no  postmark  or  the  postmark 
is  illegible,  the  filing  date  will  be 
deemed  to  be  the  fifth  day  prior  to  the 
day  we  received  the  request;  and 

(id)  Your  request  is  accompanied  by 
evidence  establishing  a  prima  fade  case 
of  error  regarding  the  assignment.  If 
your  request  for  review  includes  a 
request  for  additional  time  to  submit 
such  evidence,  we  will  give  you  an 
additional  90  days  from  the  date  of  your 
request  for  review  to  submit  such 
evidence  to  us. 

1422.606    ProcMaIng  the  rcquMt  for 


Upon  receipt  of  your  written  request 
for  review  of  an  assignment  and  w^ere 
relevant,  the  expiration  of  any 
additional  times  allowed  under 
§§  422.605(d}  and  422.606(c),  we  will 
take  the  following  action: 

(a)  Request  not  timely  filed.  If  your 
request  is  not  filed  within  the  time 
limits  set  out  in  §  422.605(c),  we  will 
deny  your  request  for  review  on  that 
basis  and  send  you  a  notice  explaining 
that  we  have  taken  this  action; 

(b)  Lack  of  evidence.  If  your  request 
is  timely  filed  under  §422.60S(c)  but 
you  have  not  provided  evidence 
constituting  a  prima  t&cie  case  of  error, 
we  will  deny  your  request  for  review  on 
that  basis  and  send  you  a  notice 
explaining  that  we  have  taken  this 
action; 

(c)  Request  for  review  without 
requesting  detailed  information.  If  your 
request  is  filed  within  30  days  after  3rou 
received  the  notice  of  assignment  and 
you  have  not  requested  detailed 
information,  we  will  not  process  your 
request  until  at  least  30  days  after  the 
date  you  received  the  notice  of 
assignment.  You  may  still  request 
detailed  information  writhin  that  30-day 
period,  in  which  case  we  vdU  not 

f)rocess  your  request  for  review  until  at 
east  30  days  after  you  received  the 
detailed  information,  so  that  you  may 
submit  additional  evidence  if  you  wish: 

(di  Reviewing  the  evidence.  If  your 
request  meets  the  filing  requirements  of 
§  422.605  end  is  accompanied  by 
evidence  constituting  a  prima  fade  case 
of  error,  we  will  review  the  assignment 
We  will  review  all  evidence  submitted 
with  your  request  for  review,  together 
with  the  evidence  used  in  making  the 
assignment.  An  SSA  employee  who  was 
not  involved  in  the  original  assignment 
will  perform  the  review.  The  review 
will  be  a  review  on  the  record  and  will 
not  involve  a  face-to-face  hearing, 
(e)  Original  decision  correct.  If, 
fblloMring  this  review  of  the  evidence 
you  have  submitted  and  the  evidence  in 
our  file,  we  make  a  determinatioD  that 


the  assignment  is  corred,  we  «vill  send 
you  a  notice  explaining  the  basis  for  our 
dedsion.  We  will  not  review  the 
dedsion  again,  except  as  provided  in 
§422.607. 

(f)  Original  decision  erroneous.  It, 
following  this  review  of  the  evidence 
you  have  submitted  and  the  evidence  in 
our  file,  we  make  a  determination  that 
the  assignment  is  erroneous,  we  will 
send  you  a  notice  to  this  effed.  We  will 
then  determine  who  the  corred  operator 
is  and  assign  the  affeded  benefidary(s) 
to  that  coal  operator  (or  related  person). 
If  no  assigned  operator  can  be 
identified,  the  aifeded  benefidary(s) 
will  be  treated  as  "unassigned."  We  will 
notify  the  UMWA  Combined  Benefit 
Fund  Trustees  of  the  review  decision  so 
that  any  premium  liability  of  the  initial 
assigned  operator  can  be  adjusted. 

1 422J07    Umtt*d  r*op«ning  of 
•Mignmmits. 

On  our  own  initiative,  we  may  reopen 
and  revise  an  assignment,  whether  or 
not  it  has  been  reviewed  as  described  in 
this  subpart,  under  the  following 
conditions: 

(a)  The  assignment  refleds  an  error  on 
the  face  of  our  records  or  the  assignment 
was  based  upon  fraud;  and 

(b)  We  sent  to  the  assigned  operator 
(or  related  person)  notice  of  the 
assignment  within  12  months  of  the 
time  we  dedded  to  reopen  that 
assigiunent 

(FR  Doc.  93-24986  Filed  10-12-93:  8:45  am] 

BKIMQ  COOC  41M-29-P 


GENERAL  SERVICES 
ADMINtSTRATION 

41  CFR  Part  101-17 

[FPMR  Twnfi.  R«g.  0-17,  SuppL  2] 

Extension  of  Temporary  Regulation  O- 
76 

AGENCY:  Public  Buildings  Service, 
General  Services  Administration  (GSA). 
ACnON:  Final  rule. 

SUMMARY:  This  supplement  extends  the 
expiration  date  of  FPMR  Temporary 
Regulation  D-76  to  August  26,  1994. 
Temporary  Regulation  D-76  provides 
procedures  governing  the  assignment 
and  utilization  of  space  in  Federal  or 
leased  fadlities  under  the  custody  and 
control  of  the  General  Services 
Administration. 

DATES:  Effective  Date:  CXrtober  13, 1993. 
Expiration  Dale:  Augiist  26, 1994. 

ADDRESSES:  Comments  should  be 
submitted  to  the  General  Services 
Administration,  (PQ),  Washington.  DC 
20405. 
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FOR  FURTHER  INFORMATJON  CONTACT: 
Robert  E.  Ward.  Director,  Real  Estate; 
Office  of  Real  Property  Development,  at 
(202-501-4266). 

SUPPl^MEMTARY  INFORJUATION:  The 
purpose  of  this  regulation  is  to  extend 
Temporary  Regulation  D-76  until  such 
time  as  the  Final  Rule  which  will 
supersede  it  is  approved  for  publication. 

GSA  has  determined  that  this  is  not 
a  major  rule  for  the  purposes  of 
Executive  Order  12291  of  February  17. 
1981,  because  it  is  not  likely  to  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  a  major  increase  in 
costs  to  consumers  or  others,  or 
significant  adverse  effects.  Therefore,  a 
Regulatory  Impact  Analysis  has  not 
been  prepared.  GSA  has  based  all 
administrative  decisions  underlying  this 
rule  on  adequate  information 
concerning  the  need  for,  and 
consequences  of,  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs;  has  maximized  the  net 
benefits;  and  has  chosen  the  alternative 
approach  involving  the  least  cost  to 
society. 

List  of  Subject*  in  41  CFR  Part  101-17 

Administrative  practices  and 
procedures,  Federal  buildings  and 
facilities.  Government  real  property 
management. 

Authority:  (Sec.  205(c).  63  Stat.  390  40 
U.S.C.  486(c)). 

In  41  CFR  chapter  101.  FPMR  Temp. 
Reg.  D-76,  Supplement  2  is  added  to  the 
appendix  at  the  end  of  subchapter  D  to 
read  as  follows: 

APPENDIX  TO  SUBCHAPTER  D— 
TEMPORARY  REGULATIONS 


Federal  Property  Management  Regulations. 
Temporary  Regulation  D-76.  Supplement  2 

To:  Heads  of  Federal  Agencies 

Subject:  Assignment  and  Utilization  of  Space 

1.  Purpose.  This  supplement  extends  the 
expiration  date  of  FPMR  Temporary 
Regulation  D-76. 

2.  Effective  date.  October  13. 1993. 

3.  Expiration  of  change.  This  supplement 
expires  August  26. 1994. 

4.  Expiration  of  change.  The  expiration 
date  In  Temporary  Regulation  D-76  is 
revised  to  August  26, 1994. 

Roger  W.  lohnson. 

Administrator  of  General  Services 

[PR  Doc  93-25021  Filed  10-12-93:  8:45  am) 

MUJNQ  COOC  M2l>-2>-M 


LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1602 

Procedures  for  Disclosure  of 
Infonnatlon  Under  the  Freedom  of 
Infonnatlon  Act 

AGENCY:  Legal  Services  Corporation. 
action:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Legal  Services  Corporation's  ("LSC"  or 
"Corporation")  regulation  implementing 
the  Freedom  of  Information  Act 
("FOIA")  by  giving  authority  to  process 
and  to  grant  or  deny  requests  for  records 
of  the  Corporation's  Office  of  Inspector 
General  ("OIG")  to  an  official  within  the 
OIG.  In  addition,  this  final  rule  also 
makes  other  technical  and  procedural 
changes  intended  to  reflect  the 
Corporation's  internal  administrative 
structure  and  procedures  and  to  better 
conform  the  regulation  to  the  FOIA. 
EFFECTIVE  DATE:  November  12.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victor  M.  Fortuno,  General  Counsel. 
202-336-6810. 

SUPPLEMENTARY  INFORMATION:  On  July  9, 
1993,  the  Corporation  published  in  the 
Federal  Register  (58  FR  36910)  a 
proposed  rule  to  amend  45  CFR  Part 
1602,  the  Corporation's  regulation  that 
implements  the  Freedom  of  Information 
Act.  Only  one  comment  was  received. 
Pointing  out  that  a  new  LSC  Board 
would  likely  be  confirmed  by  the 
United  States  Senate  within  a  few 
weeks,  one  comment  submitted  on 
behalf  of  the  National  Legal  Aid  and 
Defender  Association  and  the  Project 
Advisory  Group  urged  that  the  LSC 
Board  table  any  action  on  the  rule.  The 
comment  also  noted  that  language 
anticipated  to  be  included  in  the 
Corporation's  FY  1994  appropriations 
act  would  preclude  the  rule  from 
becoming  effective  until  October  1 , 
1994.  After  considering  the  proposed 
revisions  and  the  comment  received,  the 
LSC  Board  voted  on  September  29, 
1993,  to  adopt  the  proposed 
amendments  as  a  final  rule. 

The  Inspector  General  Act  of  1978 
was  amended  in  1988  to  provide  for  the 
statutory  establishment  of  Offices  of 
Inspector  General  at  33  "designated 
Federal  entities,"  one  of  which  is  LSC. 
5  U.S.C.  App.  3  Sec.  8E.  The  primary 
function  of  LSC's  OIG  is  to  promote 
economy  and  efficiency  and  to  prevent 
and  detect  fraud,  waste  and  abuse  in 
LSC's  programs  and  operations.  Because 
of  the  independent  and  investigative 
nature  of  the  OIG,  OIG  records  are  kept 
separate  from  other  LSC  records,  and 
many  are  of  a  confidential  nature. 
Although  not  required,  it  is  appropriate 


to  amend  Part  1602  to  give  the  OIG  the 
authority  to  process  and  to  grant  or  deny 
FOIA  reouests  for  OIG  records. 

Accoroingly,  this  final  rule  adds  a 
definition  for  "Office  of  Inspector 
General  records"  as  records  that  are  in 
the  exclusive  possession  and  control  of 
the  OIG.  It  also  gives  the  authority  to 

Sirocess  and  to  grant  or  deny  a  request 
or  OIG  records  to  the  Counsel  to  the 
Inspector  General,  and  maintains  the 
autnority  to  process  and  to  grant  or  deny 
a  request  for  all  other  Corporation 
records  with  the  General  Counsel.  It 
further  makes  clear  that  the  General 
Counsel  may  delegate  this  authority  to 
a  designee  and  provides  that  the 
Counsel  to  the  Inspector  General  also 
may  delegate  to  a  designee.  Also,  the 
rule  gives  the  Inspector  General  the 
authority  to  decide  appeals  of  requests 
for  OIG  records,  while  the  President  of 
the  Corporation  retains  the  authority  to 
decide  all  other  appeals. 

Although  requests  for  OIG  records 
will  be  processed  by  the  OIG,  the  rule 
provides  that  all  requests  be  directed 
initially  to  the  Office  of  the  General 
Counsel  ("OGC").  The  General  Counsel 
or  his  designee  is  required  by  the  rule 
to  promptly  refer  to  the  OIG  any  request 
or  portion  thereof  determined  to  be  for 
OIG  records  and  to  send  the  requester 
notice  of  such  referral. 

In  addition,  this  rule  adds  the 
requirement  that  the  OGC  consult  with 
the  OIG  before  granting  any  requests  for 
records  or  portions  of  records  which 
originated  with  the  OIG  or  contain 
information  which  originated  with  the 
OIG,  but  which  are  maintained  by  other 
components  of  the  Corporation. 
Examples  of  such  records  would  be 
written  reports  by  OIG  personnel; 
minutes,  notes  or  transcripts  of  oral 
reports  by  the  Inspector  General  to  the 
Board  of  Directors  of  the  Corporation 
during  closed  portions  of  Board 
meetings;  and  travel  vouchers  prepared 
by  OIG  personnel.  Such  reports, 
minutes,  notes  and  vouchers  all  have 
the  potential  to  reveal  the  identity  of 
confidential  sources  or  targets  and  the 
investigative  or  audit  strategy  of  the  OIG 
or  to  otherwise  interfere  with  its 
ongoing  activities.  Similarly,  this  rule 
requires  the  OIG  to  consult  with  the 
OGC  prior  to  granting  any  request. 

The  rule  also  amends  §  1602.9(6)(iv) 
by  adding  language  found  in  the 
corresponding  FOIA  exemption  that 
appeared  to  be  imnecessary  prior  to  the 
establishment  of  the  OIG.  The  FOIA 
exemption  at  5  U.S.C.  552(b)(7)(D) 
protects  documents  that  might  identify 
a  confidential  source,  and  also,  in  the 
case  of  a  criminal  investigation,  that 
might  identify  the  information 
furnished  by  the  source.  LSC's  current 
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rule  has  no  language  protecting  such 
documents.  Because  the  OIG  conducts 
investigations  into  criminal  activities, 
addition  of  the  language  would  appear 
to  be  appropriate. 

Technical  and  procedural  revisions: 
This  rule  also  amends  Part  1602  by 
making  numerous  technical  and 
procedural  changes  that  reflect  the 
Corporation's  internal  administrative 
structure  and  procedures.  For  example, 
the  rule  states  that  all  LSC  records  are 
maintained  at  the  Corporation's 
headquarters  in  Washington,  DC,  and 
that  the  OGC  is  responsible  for  handling 
FOIA  requests,  except  requests  for  OIG 
records.  It  also  deletes  references  to  a 
central  records  room  to  more  accurately 
reflect  LSC's  practice  of  maintaining  its 
records  in  the  various  divisions  of  the 
Corporation. 

The  fees  section  has  been  revised  to 
better  reflect  categories  of  employees 
and  to  update  labor  costs.  In  addition, 
the  rule  has  been  amended  to  include  an 
assumption  that  requesters  agree  to  pay 
up  to  $25  in  charges  for  services 
associated  with  their  requests.  For 
requests  estimated  to  exceed  $25.  the 
Corporation  will  consult  with  the 
requester  prior  to  processing  the 
request.  Also,  requests  estimated  to 
exceed  $25  will  not  be  deemed  to  be 
received  by  the  Corporation  for 
purposes  of  the  initial  10-day  response 
period  until  the  requester  agrees  to  pay 
all  fees  for  services.  This  amendment 
allows  requesters  to  reconsider  their 
request  before  generating  fees  they  may 
not  have  anticipated. 

In  addition,  the  rule  amends  the 
language  of  Part  1602  that  applies  to 
matters  specifically  exempted  from 
disclosure  by  statute.  See  §  1602.9(a)(2). 
The  change  is  intended  to  better 
conform  the  rule  to  the  corresponding 
FOIA  exemption.  5  U.S.C.  552  (b)(3). 

List  of  Subjects  in  45  CFR  Part  1602 

Freedom  of  Information. 

For  reasons  set  out  above.  Part  1602 
of  Title  45  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

PART  1602— PROCEDURES  FOR 
DISCLOSURE  OF  INFORMATION 
UNDER  THE  FREEDOM  OF 
INFORMATION  ACT 

1.  The  authority  citation  for  Part  1602 
is  revised  to  read  as  follows; 

Authority:  5  U.S.C.  552  and  42  U.S.C. 
2996d(g). 

2.  Section  1602.2  is  revised  to  read  as 
follows: 

11602.2  DeflnWon*. 
As  used  in  this  part — 


Commercial  use  requestls]  means 
request  from  or  on  behalf  of  one  who 
seeks  information  for  a  use  or  purpose 
that  furthers  the  commercial,  trade,  or 
profit  interests  of  the  requester  or  the 
person  on  whose  behalf  the  request  is 
made.  In  determining  whether  a 
requester  properly  belongs  in  this 
category,  the  Corporation  will  look  to 
the  use  to  which  a  requester  will  put  the 
documents  requested.  When  the 
Corporation  has  reasonable  cause  to 
doubt  the  use  to  which  a  requester  will 
put  the  records  sought,  or  where  the  use 
is  not  clear  from  the  request  itself,  it 
will  seek  additional  clarification  before 
assigning  the  request  to  a  specific 
category.  If  still  in  doubt,  the 
Corporation  will  make  the 
determination  based  on  the  factual 
circumstances  surrounding  the  request, 
including  the  identity  of  the  requester. 

Duplication  means  the  process  of 
copying  a  document  to  send  to  a  FOIA 
requester.  Such  copies  can  take  the  form 
of  paper  copy,  microform,  audio-visual 
materials,  or  machine-readable 
documentation  (e.g.,  magnetic  tape  or 
disk),  among  others. 

Educational  institution  means  a 
preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  undergraduate  or  graduate 
higher  education,  and  an  institution  of 
professional  or  vocational  education 
which  operates  a  program  or  programs 
of  scholarly  research. 

FOIA  means  the  Freedom  of 
Information  Act.  5  U.S.C.  552.  * 

Labor  charges  means  those  costs 
which  the  Corporation  incurs  in 
searching  for,  reviewring.  and 
duplicating  records  to  respond  to  a 
FOIA  request.  A  schedule  of  labor 
charges  appears  at  §  1602.13(e)(1). 

Non-commercial  scientific  institution 
means  an  institution  that  is  not  operated 
on  a  "commercial"  basis  and  which  is 
operated  solely  for  the  purpose  of 
conducting  scientific  research,  the 
results  of  which  are  not  intended  to 
promote  any  particular  product  or 
industry. 

Office  of  Inspector  General  records 
means  those  records  as  defined 
generally  in  this  section  which  are 
exclusively  in  the  possession  and 
control  of  the  Office  of  Inspector 
General  of  the  Legal  Services 
Corporation. 

Records  means  books,  papers,  maps, 
photographs,  or  other  documentary 
materials,  regardless  of  physical  form  or 
characteristics,  made  or  received  by  the 
Corporation  in  connection  with  the 
transaction  of  the  Corporation's 
business  and  preserved  by  the 
Corporation  as  evidence  of  the 
organization,  functions,  policies, 


decisions,  procedures,  operations,  or 
other  activities  of  the  Corporation,  or 
because  of  the  informational  value  of 
data  in  them.  The  term  does  not 
include,  infer  alia,  books,  magazines,  or 
other  materials  acquired  solely  for 
library  purposes. 

Representative  of  the  news  media 
means  any  person  actively  gathering 
news  for  an  entity  that  is  organized  and 
operated  to  publish  or  broadcast  news  to 
the  public.  "The  term  "news"  means 
information  that  is  about  current  events 
or  that  would  he  of  current  interest  to 
the  public.  Examples  of  news  media 
entities  include  television  or  radio 
stations  broadcasting  to  the  public  at 
large  and  publishers  of  periodicals  (but 
only  in  those  instances  when  they  can 
qualify  as  disseminators  of  "news")  who 
make  their  products  available  for 
purchase  or  subscription  by  the  general 
public.  These  examples  are  not  intended 
to  be  all-inclusive.  Moreover,  as 
traditional  methods  of  news  delivery 
evolve  (e.g..  electronic  dissemination  of 
newspapers  through 
telecommunications  services),  such 
alternative  media  would  be  included  in 
this  category.  In  the  case  of  "freelance" 
journalists,  they  will  be  regarded  as 
working  for  a  news  organization  if  they 
can  demonstrate  a  solid  basis  for 
expecting  publication  through  that 
organization,  even  though  not  actually 
employed  by  it. 

Review  means  the  process  of 
examining  documents  located  in 
response  to  a  commercial  use  request  to 
determine  whether  any  portion  of  any 
such  document  may  be  withheld.  It  also 
includes  processing  any  documents  for 
disclosure,  e.g.,  doing  all  that  is 
necessary  to  excise  them  and  otherwise 
prepare  them  for  release.  Review  does 
not  include  time  spent  resolving  general 
legal  or  policy  issues  regarding  the 
application  of  exemptions. 

Search  means  all  the  time  spent 
looking  for  material  that  is  responsive  to 
a  request,  including  page-by-page  or 
line-by-line  identification  of  material 
within  documents.  The  search  will  be 
conducted  in  the  most  efficient  and 
least  expensive  manner.  Searches  may 
be  done  manually  or  by  computer  using 
existing  programming. 

3.  Section  1602.4  is  revised  to  read  as 
follows: 

§  1 602.4    Location  of  Coiporation 
headquarters. 

The  Corporation's  headquarters  are 
located  at  750  First  Street.  ^4E., 
Washington.  IX  20002-4250.  The 
telephone  number  for  the  Corporation's 
headquarters  is  (202)  336-«800. 

4.  Section  1602.5  is  revised  to  read  as 
follows: 
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11602.5    lnd«xofr«cord«. 

The  Corporation  will  maintain  a 
oirrent  index  identifying  any  matter 
within  the  scope  of  §  1602.6(b)  which 
has  been  issued,  adopted,  or 
promulgated  by  the  Corporation,  and 
other  information  pubUshed  or  made 
publicly  available.  The  index  will  be 
maintained  and  made  available  for 
public  inspection  and  copying  at  the 
Corporation's  headquarters,  located  at 
the  address  stated  in  §  1602.4. 

5.  Section  1602.6  is  added  to  read  as 
follows: 

f  1 602.6    Records  available. 

(a)  The  Corporation  will  maintain  its 
records  as  described  in  paragraph  (b)  of 
this  section  at  its  headquarters,  located 
at  the  address  stated  in  §  1602.4,  during 
the  regular  business  hours  of  the 
Corporation  for  the  convenience  of 
members  of  the  public  in  inspecting  and 
copying  records  made  available 
pursuant  to  this  part. 

(b)  Subject  to  the  limitation  stated  in 
paragraph  (c)  of  this  section,  the 
following  records  will  be  available: 

(1)  All  final  opinions,  including 
concurring  and  dissenting  opinions,  and 
orders  made  in  the  adjudication  of 
cases; 

(2)  Statements  of  policy  and 
interpretations  adopted  by  the 
Corporation; 

(3)  Administrative  staff  manuals  and 
instructions  to  the  staff  that  affect  the 
public; 

(4)  To  the  extent  feasible,  guidelines, 
forms,  published  reg\ilations,  notices, 
program  descriptions,  and  other  records 
considered  to  be  of  general  interest  to 
members  of  the  public  in  imderstanding 
activities  of  the  Corporation  or  in 
dealing  with  the  Corporation  in 
connection  with  those  activities; 

(5)  The  current  index  required  by 
§1602.5. 

(c)  Certain  types  of  staff  manuals  or 
instructions,  such  as  instructions  to 
auditors  or  inspection  staff,  or 
instructions  covering  certain  phases  of 
contract  negotiation,  that  deal  with  the 
performance  of  functions  thatVould 
automatically  be  rendered  ineffective  by 
general  awareness  of  the  Corporation's 
techniques  or  procedures,  may  be 
exempt  from  mandatory  disclosure  even 
though  they  affect  or  may  affect  the 
public. 

(d)  Certain  records  made  available 
pursuant  to  this  part  may  be  "edited"  by 
the  deletion  of  identifying  details 
concerning  individuals,  to  prevent  a 
clearly  unwarranted  invasion  of 
personal  privacy.  In  such  cases,  the 
record  shall  have  attached  to  it  a  full 
explanation  of  the  deletion. 


6.  Section  1602.7  is  revised  to  read  as 
follows: 

11602.7  Proe«durM  for  public  Inspection 
of  roeonto. 

Any  member  of  the  public  may 
inspect  or  copy  records  regularly 
maintained  by  the  Corporation  at  the 
Corporation  during  regular  business 
hours.  Because  it  will  sometimes  be 
impossible  to  produce  records  or  copies 
of  them  on  short  notice,  a  person  who 
wishes  to  inspect  or  copy  Corporation 
records  is  advised  to  arrange  a  time  in 
advance,  by  telephone  or  letter  request 
made  to  the  Office  of  the  General 
Counsel  at  the  address  and  telephone 
number  stated  in  §  1602.4.  Persons 
submitting  written  requests  should 
identify  the  records  sought  in  the 
manner  provided  in  §  1602.8(b)  and 
should  indicate  the  specific  date  when 
they  wish  to  inspect  the  records.  The 
Corporation  will  endeavor  to  advise  the 
requester  as  promptly  as  possible  if,  for 
any  reason,  it  may  not  be  possible  to 
make  the  records  sought  available  on 
the  date  requested. 

7.  Section  1602.8  is  amended  by 
revising  paragraphs  (a),  (b)(3),  (4)  and 
(5),  (c)  introductory  text,  and  (d)  to  read 
as  follows: 

1 1 602.8  Availability  of  rocorda  on  raqueat 
(a)  In  addition  to  the  records 

described  in  section  1602.6,  the 
Corporation  will  make  all  other 
Corporation  records  available  to  any 
person  in  accordance  with  paragraphs 
(b)  and  (c)  of  this  section,  unless  it  is 
determined  that  such  records  should  be 
withheld  and  are  exempt  from 
mandatory  disclosure  under  the  FOIA 
and  $  1602.9. 
(b)**" 

(3)  The  Corporation  is  not  reqiiired  to 
create  a  record  or  to  perform  research  to 
satisfy  a  request  for  information. 

(4)  Requests  for  records  xmder  this 
section  should  be  made  in  writing,  with 
the  envelope  and  the  letter  clearly 
marked  "Freedom  of  Information 
Request"  and  should  be  addressed  to 
the  LSC  Office  of  the  General  Counsel 
at  the  address  stated  in  §  1602.4.  Any 
request  not  marked  and  addressed  as 
specified  in  this  paragraph  will  be  so 
marked  by  Corporation  persoimel  as 
soon  as  it  is  properly  identified,  and 
will  be  forwarded  immediately  to  the 
Office  of  the  General  Coimsel.  A  request 
improperly  addressed  will  not  be 
deemed  to  have  been  received  for 
purposes  of  the  time  period  set  forth  in 
paragraph  (c)  of  this  section  until  it  is 
received  by  the  Office  of  the  General 
Counsel.  Upon  receipt  of  an  improperly 
addressed  request,  the  General  Counsel 
or  his  designee  shall  notify  the  requester 


of  the  date  on  which  the  time  period 
began. 

(5)  All  requests  should  identify  the 
records  sought  with  reasonable 
specificity  and  shoiild  indicate  the 
number  of  copies  desired.  The 
Corporation  may  require  that  fees  be 
paid  in  advance,  in  accordance  with 
§  1602.13(1),  and  the  Corporation  will 
advise  a  requester  as  promptly  as 
possible  if  (he  fees  are  estimated  to 
exceed  $25  or  any  limit  indicated  by  the 
requester.  If  a  waiver  or  reduction  of 
fees  is  requested,  the  grounds  for  such 
request  as  set  out  in  §  1602.13(f)  should 
be  included  in  the  letter. 

(c)  The  General  Coimsel  or  his 
designee,  upon  request  for  any  records 
made  in  accordance  with  this  part, 
except  in  the  case  of  a  request  for  Office 
of  Inspector  General  records,  shall  make 
an  initial  detennination  of  whether  to 
comply  with  or  deny  such  request  and 
dispatch  such  detennination  to  the 
requester  within  10  working  days  after 
receipt  of  such  request,  except  for 
unusual  circumstances,  in  which  case 
the  time  limit  may  be  extended  for  not 
more  than  10  working  days  by  written 
notice  to  the  requester  setting  forth  the 
reasons  for  such  extension  and  the  date 
on  which  a  determination  is  expected  to 
be  dispatched.  If  the  General  Coimsel  or 
his  designee  determines  that  a  request 
or  portion  thereof  is  for  Office  of 
Inspector  General  records,  the  General 
Counsel  or  his  designee  shall  promptly 
refer  the  request  or  portion  thereof  to 
the  Office  of  Inspector  General  and  send 
notice  of  such  referral  to  the  requester. 
In  such  case,  the  Counsel  to  the 
Inspector  General  or  his  designee  shall 
make  an  initial  determination  of 
whether  to  comply  with  or  deny  such 
request  and  dispatch  such 
determination  to  the  requester  within  10 
working  days  after  receipt  of  such 
request,  except  for  unusual 
circumstances,  in  which  case  the  time 
limit  may  be  extended  for  not  more  than 
10  working  days  by  written  notice  to  the 
requester  setting  forth  the  reasons  for 
such  extension  and  the  date  on  which 
a  determination  is  expected  to  be 
dispatched.  As  used  herein,  "unusual 
circumstances"  are  limited  to  the 
following,  but  only  to  the  extent 
reasonably  necessary  to  the  proper 
processing  of  the  particular  request: 
•        *        •        •        • 

(d)  If  no  determination  has  been 
dispatched  at  the  end  of  the  10-day 
period,  or  the  last  extension  thereof,  the 
requester  may  deem  his  request  denied, 
and  exercise  a  right  of  appeal  in 
accordance  with  §  1602.12.  When  no 
determination  can  be  dispatched  within 
the  appUcable  time  limit,  the  General 
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Counsel  or  his  designee,  and/or  the 
Counsel  to  the  Inspector  General  or  his 
designee,  shall  nevertheless  continue  to 
process  the  request.  On  expiration  of  the 
time  limit,  the  General  Counsel  or  his 
designee,  and/or  the  Counsel  to  the 
Inspector  General  or  his  designee,  shall 
inform  the  requester  of  the  reason  for 
the  delay,  of  the  date  on  which  a 
determination  may  be  expected  to  be 
dispatched,  and  of  the  requester's  right 
to  treat  the  delay  as  a  denial  and  to 
appeal  to  the  President  of  the 
Corporation,  or  to  the  Inspector  General 
of  the  Corporation,  in  accordance  with 
§  1602.12.  The  General  Counsel  or  his 
designee,  and/or  the  Counsel  to  the 
Inspector  General  or  his  designee,  may 
ask  the  requester  to  forego  appeal  imtil 
a  determination  is  made. 
■        •        •        •        • 

8.  Section  1602.9  is  amended  by 
revising  paragraphs  (a)(2)  and  (6)(iv)  to 
read  as  follows: 

i  1602.9    Invoking  exemptions  to  withhold 
a  requested  record. 

(a)  •  *  ' 

(2)  Matter  which  is  specifically 
exempted  from  disclosure  by  statute 
other  than  section  552b  of  the  FOIA, 
provided  that  such  statute  requires  that 
the  matters  be  withheld  from  the  public 
in  such  a  manner  as  to  leave  no 
discretion  on  the  issues,  or  estabUshes 
particiilar  criteria  for  withholding  or 
refers  to  particular  types  of  matters  to  be 
withheld; 

(6)  •  •  • 

(iv)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  State,  local,  or 
foreign  agency  or  authority  or  any 
private  institution  which  furnished 
information  on  a  confidential  basis,  and, 
in  the  case  of  a  record  or  information 
compiled  by  a  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investigation,  information  furnished  by 
a  confidential  source; 


9.  Section  1602.10  is  revised  to  read 
as  follows: 

11602.10    Offlclal«<«uthorl2*d  to  grant  or 
deny  requests  for  records. 

The  General  Counsel  shall  furnish 
necessary  advice  to  Corporation  officials 
and  staff  as  to  their  obligations  under 
this  part  and  shall  take  such  other 
actions  as  may  be  necessary  or 
appropriate  to  assure  a  consistent  and 
equitable  application  of  the  provisions 
of  this  part  by  and  vdthin  the 
Corporation.  The  General  Counsel  or  his 
designee,  and  the  Counsel  to  the 
Inspector  General  or  his  designee,  are 
audiorized  to  grant  or  deny  requests 


under  this  part.  In  the  absence  of  a 
Counsel  to  the  Inspector  General,  the 
Inspector  General  shall  name  a  designee 
who  will  be  authorized  to  grant  or  deny 
requests  under  this  part  and  who  will 
perform  all  other  functions  of  the 
Counsel  to  the  Inspector  General  under 
this  regulation.  The  General  Counsel  or 
his  designee  shall  consult  with  the 
Office  of  Inspector  General  prior  to 
granting  any  request  for  records  or 
portions  of  records  which  originated 
with  the  OIG,  or  which  contain 
information  which  originated  with  the 
OIG,  but  which  are  maintained  by  other 
components  of  the  Corporation.  The 
Counsel  to  the  Inspector  General  or  his 
designee  shall  consult  with  the  Office  of 
the  General  Coimsel  prior  to  granting 
any  request  for  records. 

10.  Section  1602.12  is  revised  to  read 
as  follows: 

§1602.12    Appeals  of  denials. 

(a)  Any  person  whose  written  request 
has  been  denied  is  entitled  to  appeal  the 
denial  within  90  days  by  writing  to  the 
President  of  the  Corporation  or,  in  the 
case  of  a  denial  of  a  request  for  Office 
of  Inspector  General  records,  the 
Inspector  General,  at  the  Corporation's 
headquarters,  located  at  the  address 
stated  in  §  1602.4.  The  envelope  and 
letter  should  be  clearly  marked 
"Freedom  of  Information  Appeal."  An 
appeal  need  not  be  in  any  particular 
form,  but  should  adequately  identify  the 
denial,  if  possible,  by  describing  the 
requested  record,  identifying  the  official 
who  issued  the  denial,  and  providing 
the  date  on  which  the  denial  was 
issued. 

(b)  No  personal  appearance,  oral 
argument,  or  hearing  will  ordinarily  be 
permitted  on  appeal  of  a  denial.  Upon 
request  and  a  showing  of  special 
circumstances,  however,  this  Umitation 
may  be  waived  and  an  informal 
conference  may  be  arranged  with  the 
President,  or  the  Inspector  General,  or 
their  designees,  for  this  purpose. 

(c)  The  decision  of  the  President  or 
the  Inspector  General  on  an  appeal  shall 
be  in  vmting  and,  in  the  event  the 
denial  is  in  whole  or  in  part  upheld, 
shall  contain  an  explanation  responsive 
to  the  argiunents  advanced  by  the 
requester,  the  matters  described  in 

§  1602.11(a)  (1)  through  (4),  and  the 
provisions  for  judicial  review  of  such 
decision  under  section  552(a)(4)  of  the 
FOIA.  The  decision  shall  be  dispatched 
to  the  requester  within  20  working  days 
after  receipt  of  the  appeal,  imless  an 
additional  period  is  justified  pursuant  to 
§  1602.8(c)  and  such  period  taken 
together  with  any  earUer  extension  does 
not  exceed  10  days.  The  decision  of  the 
President  or  the  inspector  General  shall 


constitute  the  final  action  of  the 
Corporation.  All  such  decisions  shall  be 
treated  as  final  opinions  under 
§  1602.6(b). 

11.  Section  1602.13  is  revised  to  read 
as  follows: 

§1602.13    Foes. 

(a)  Information  provided  routinely  in 
the  normal  course  of  doing  business  will 
be  provided  at  no  charge. 

(b)  For  commercial  use  requests,  fees 
shall  be  limited  to  reasonable  standard 
charges  for  document  search,  review 
and  dupUcation. 

(c)  W'hen  records  are  not  sought  for 
commercial  use  and  the  request  is  made 
by  a  representative  of  the  news  media  or 
by  an  educational  institution  or  a  non- 
commercial scientific  institution  whose 
purpose  is  scholarly  or  scientific 
research,  fees  shall  be  Umited  to 
reasonable  standard  charges  for 
document  duplication  after  the  first  100 
pages. 

(d)  For  all  other  requests,  fees  shall  be 
Umited  to  reasonable  standard  charges 
for  search  time  after  the  first  2  hoiu^ 
and  duplication  after  the  first  100  pages. 

(e)  The  schedule  of  charges  for 
services  regarding  the  production  or 
disclosure  of  Corporation  records  is  as 
follows: 

(1)  Manual  search  for  and  review  of 
records  will  be  billed  at  the  following 
labor  charges: 

(i)  Salary  levels  1-4:  $14  per  hour; 

(ii)  Salary  levels  5-6:  $25  per  hour; 

(iii)  Salary  level  7 — unclassified:  $34 
per  hour; 

(iv)  Charges  for  search  and  review 
time  less  than  a  full  hour  will  be  billed 
by  quarter-hour  segments; 

(2)  Computer  time:  Actual  charges  as 
incurred; 

(3)  DupUcation  by  paper  copy:  $0.10 
per  page; 

(4)  Duplication  by  other  methods: 
actual  charges  as  incurred; 

(5)  Certification  of  true  copies:  $1.00 
each; 

(6)  Packing  and  maiUng  records:  no 
charge  for  regular  mail; 

(7)  Special  delivery  or  express  mail: 
actual  charges  as  incurred. 

(f)  Fees  will  be  waived  or  reduced 
below  the  fees  established  under 
paragraph  (e)  of  this  section  if 
disclosure  of  the  information  is  in  the 
pubUc  interest  because  it  is  likely  to 
contribute  significantly  to  public 
imderstanding  of  the  operations  or 
activities  of  the  Corporation  and  is  not 
primarily  in  the  commercial  interest  of 
the  requester. 

(1)  In  order  to  determine  whether 
disclosure  of  the  information  "is  in  the 
pubUc  interest  because  it  is  likely  to 
contribute  significantly  to  pubUc 
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understanding  of  the  operations  or 
activities  of  the  Corporation,"  the 
Corporation  will  consider  the  following 
four  criteria: 

(i)  The  subject  of  the  request:  Whether 
the  subject  of  the  requested  records 
concerns  "the  operations  or  activities  of 
the  Corporation"; 

(ii)  The  informative  value  of  the 
information  to  be  disclosed:  Whether 
the  disclosure  is  "likely  to  contribute" 
to  an  understanding  of  Corporation 
operations  or  activities; 

(iii)  The  contribution  to  an 
understanding  of  the  subject  by  the 
general  public  likely  to  result  from 
disclosure:  Whether  disclosure  of  the 
requested  information  will  contribute  to 
"public  understanding";  and 

(iv)  The  significance  of  the 
contribution  to  public  understanding: 
Whether  the  disclosure  is  likely  to 
contribute  "significantly"  to  public 
understanding  of  Corporation 
operations  or  activities. 

(2)  In  order  to  determine  whether 
disclosure  of  the  information  "is  not 
primarily  in  the  commercial  interest  of 
the  requester,"  the  Corporation  will 
consider  the  following  two  factors: 

(i)  The  existence  and  magnitude  of  a 
commercial  interest:  Whether  the 
requester  has  a  commercial  interest  that 
would  be  furthered  by  the  requested 
disclosure;  and,  if  so, 

(ii)  The  primary  interest  in  disclosure: 
Whether  the  magnitude  of  the  identified 
commercial  interest  of  the  requester  is 
sufficiently  large,  in  comparison  with 
the  public  interest  in  disclosure,  that 
disclosure  is  "primarily  in  the 
commercial  interest  of  the  requester." 

(3)  These  fee  waiver/reduction 
provisions  will  be  subject  to  appeal  in 
the  same  manner  as  appeals  from  denial 
under  §1602.12. 

(g)  No  fee  will  be  charged  under  this 
section  if  the  cost  of  routine  collection 
and  processing  of  the  fee  payment  is 
likely  to  equal  or  exceed  the  amoimt  of 
the  fee  charged.  That  cost  is  currently 
$6.50. 

(h)  Requesters  must  agree  to  pay  all 
fees  charged  for  services  associated  with 
their  requests.  The  Corporation  will 
assume  that  requesters  agree  to  pay  all 
charges  for  services  associated  with 
their  requests  up  to  $25  unless 
otherwise  indicated  by  the  requester. 
For  requests  estimated  to  exceed  the  $25 
amount,  the  Corporation  will  first 
consult  with  the  requester  prior  to 
processing  the  request,  and  such 
requests  will  not  be  deemed  to  have 
been  received  by  the  Corporation  until 
the  requester  agrees  in  writing  to  pay  all 
fees  charged  for  services. 


(i)  No  requester  will  be  required  to 
make  an  advance  payment  of  any  fee 
unless: 

(1)  That  requester  has  previously 
failed  to  pay  a  required  fee  (within  30 
days  of  the  date  of  billing),  in  which 
case  an  advance  deposit  of  the  full 
amount  of  the  anticipated  fee  together 
with  the  fee  then  due  plus  interest 
accrued  may  be  required.  The  request 
will  not  be  deemed  to  have  been 
received  by  the  Corporation  until  such 
payment  is  made; 

(2)  The  Corporation  determines  that 
an  estimated  fee  will  exceed  $250,  in 
which  case  the  requester  shall  be 
notified  of  the  amoimt  of  the  anticipatei 
fee  or  such  portion  thereof  as  can 
readily  be  estimated.  Such  notification 
shall  be  transmitted  as  soon  as  possible, 
but  in  any  event  within  five  working 
days  of  receipt  by  the  Corporation, 
giving  the  best  estimate  then  available. 
The  notification  shall  offer  the  requester 
the  opportimity  to  confer  with 
appropriate  representatives  of  the 
Corporation  for  the  purpose  of 
reformulating  the  request  so  as  to  meet 
the  requester's  needs  at  a  reduced  cost. 
The  request  will  not  be  deemed  to  have 
been  received  by  the  Corporation  for 
purposes  of  the  initial  10-day  response 
period  until  an  advance  payment  of  the 
entire  fee  is  made. 

(j)  Interest  will  be  charged  (o  those 
requesters  who  fail  to  pay  the  fees 
charged.  Interest  will  be  assessed  on  the 
amount  billed,  starting  on  the  31st  day 
following  the  day  on  which  the  billing 
was  sent.  The  rate  charged  will  be  as 
prescribed  in  31  U.S.C.  3717. 

(k)  If  the  Corporation  reasonably 
believes  that  a  requester  or  group  of 
requesters  is  attempting  to  break  a 
request  into  a  series  of  requests  for  the 
purpose  of  evading  the  assessment  of 
fees,  the  Corporation  shall  aggregate 
such  requests  and  charge  accordingly. 

(1)  The  Corporation  reserves  the  right 
to  limit  the  number  of  copies  that  will 
be  provided  of  any  document  to  any  one 
requester  or  to  require  that  special 
arrangements  for  duplication  be  made  in 
the  case  of  bound  volumes  or  other 
records  representing  unusual  problems 
of  handling  or  reproduction. 

Dated:  October  7, 1993. 
Victor  M.  Fortuno, 
General  Counsel. 
[PR  Doc.  93-25087  Filed  10-12-93;  8.45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  HIghwray  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  87-08;  Notico  9] 

RIN  2127-AD39 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash  Protection 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  final  rule  requires  lap 
belts  or  the  lap  belt  portion  of  lap/ 
shoulder  belts  to  be  capable  of  being 
used  to  tightly  secure  child  safety  seats, 
without  the  necessity  of  the  user's 
attaching  any  device  to  the  seat  belt 
webbing,  retractor,  or  any  other  part  of 
the  vehicle  in  order  to  adiieve  that 
purpose.  A  vehicle's  compliance  with 
this  requirement  is  to  be  determined  by 
"locking"  the  belt  with  whatever  means 
is  provided  for  that  purpose,  measuring 
the  length  of  beh  webbing  between  two 
points  on  the  belt  assembly,  pulling  on 
the  "locked"  belt  with  a  50  pound  force, 
and  while  the  force  is  pulling  on  the 
belt,  again  measuring  tne  distance 
between  the  two  points  on  the  belt 
assembly.  The  difference  between  the 
two  measurements  for  the  locked  belt  is 
used  to  determine  if  the  safety  belt 
assembly  complies  with  this 
requirement.  "This  final  rule  will  ensure 
that  safety  belts  are  both  comfortable  for 
adult  occupants  and  capable  of  tightly 
securing  child  safety  seats. 
DATES:  The  amendments  made  in  this 
rule  are  effective  September  1, 1995. 
Any  petitions  for  reconsideration 
must  be  received  by  NHTSA  ho  later 
than  November  12. 1993. 
ADDRESSES:  Any  petitions  for 
reconsideration  should  refer  to  the 
docket  and  notice  number  of  this  notice 
and  be  submitted  to:  Docket  Section, 
room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
(Docket  Room  hours  are  9:30  a.m.-4 
p.m.,  Monday  through  Friday.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Cohen,  Chief,  Frontal  Crash 
Protection  Division,  NHTSA* NRM-12, 
room  5320,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Mr.  Cohen  can 
be  reached  by  telephone  at  (202)  366- 
2264. 

SUPPLEMENTARY  INFORMATION:  NHTSA 
published  a  supplementary  notice  of 
proposed  rulemaking  (SNPRM)  on 
December  6. 1991  proposing  to  require 
that  lap  belts  or  the  lap  belt  portion  of 
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lap/shoulder  belts  be  capable  of  tightly 
sectiring  child  safety  seats,  without  the 
necessity  of  the  user's  attaching  any 
device  to  the  seat  belt  webbing, 
retractor,  or  any  other  part  of  the  vehicle 
in  order  to  achieve  that  purpose  (56  FR 
63914).  A  history  of  this  rulemaking  can 
be  found  in  that  notice.  A  vehicle's 
comphance  with  the  requirements 
proposed  in  the  SNPRM  would  have 
been  determined  by  "locking"  the  belt 
with  whatever  means  is  provided  for 
that  purpose,  measuring  the  length  of 
belt  webbing  between  two  points  on  the 
belt  assembly,  pulling  on  the  "locked" 
belt  with  a  50  poimd  force,  and  while 
the  force  is  pulling  on  the  belt,  again 
measuring  the  distance  between  the  two 
points  on  the  belt  assembly.  The 
difference  between  the  two 
measurements  for  the  locked  belt  would 
have  been  used  to  determine  if  the 
safety  belt  assembly  complied  with  this 
proposed  requirement.  This  proposed 
requirement  was  referred  to  as  the 
''lockability  requirement." 

The  lockability  requirement  evolved 
from  the  public  reaction  to  the 
movement  at  low  vehicle  speeds  of 
child  safety  seats  held  by  safety  belts 
that  use  an  emergency  locking  retractor 
(ELR).  This  movement  gave  rise  to 
ouestions  and  concerns  on  the  part  of 
tne  public  about  the  safety  and 
effectiveness  of  child  seats  when  used 
with  such  belts.  In  particular,  parents  of 
small  children  expressed  concerns  that 
child  safety  seats  move  about  in 
response  to  relatively  routine  driving 
maneuvers.  They  voiced  these  concerns 
via  NHTSA's  Hotline  telephone  service, 
generally  reporting  dissatisfaction  that 
they  are  unable  to  adjust  the  safety  belt 
webbing  so  that  the  child  safety  seat 
will  remain  fixed  in  position  during 
these  driving  maneuvers. 

The  lockability  issue  has  been  a 

Eriority  concern  among  those  in  the 
usiness  of  child  passenger  safety. 
Much  of  the  state  and  local  advocates' 
time  is  spent  either  answering  parents' 
questions  or  in  performing  outreach 
activities  designed  to  reduce  the 
problems  associated  with  the  lockability 
of  safety  belts.  Newsletter  articles, 
workshop  agendas,  and  public 
information  materials  from  groups  such 
as  the  Physicians  for  Automotive  Safety, 
the  National  Child  Passenger  Safety 
Association,  and  the  American 
Academy  of  Pediatrics  have  consistently 
included  lockability-related  information 
since  the  early  1980's. 

Given  these  questions  and  concerns 
on  the  part  of  the  public,  NHTSA 
believes  that  some  parents  may  not  be 
as  likely  to  use  child  safety  seats  if  they 
are  concerned  about  the  seat's  stability 
during  both  normal  and  emergency 


driving  conditions.  Providing 
lockability  for  child  safety  seats  should 
help  mitigate  these  concerns,  and 
therefore,  increase  usage  of  child  safety 
seats.  In  1990,  435  unrestrained 
children  aged  0-4  died  in  motor  vehicle 
crashes.  Child  safety  seats  are  estimated 
to  be  approximately  53  percent  effective 
in  preventing  fetalities  among  infants 
and  toddlers.  (This  effectiveness  is  a 
weighted  average  of  the  individual 
safety  seat  effectiveness  estimates  for 
infants  and  toddlers.)  If  only  10  percent 
of  these  cases  had  been  in  child  safety 
seats,  over  20  fatalities  could  have  been 
prevented.  Thus,  the  potential  for 
preventing  death  and  injury  to  young 
children  is  clearly  significant. 

NHTSA  received  17  comments  on  the 
SNPRM.  In  general,  commenters 
supported  the  need  for  a  lockability 
requirement,  however,  commenters  did 
disagree  with  some  aspects  of  the 
proposed  test  procedure  and  with  the 
need  for  this  requirement  at  the  right 
front  seating  position.  All  of  the 
comments  were  considered  while 
formulating  this  final  rule,  and  the  most 
significant  comments  are  addressed 
below. 

Vehicles  Sub)ect  to  this  Proposal 

The  SNPRM  proposed  that  the 
lockability  requirements  apply  to  all 
vehicles  with  a  gross  vehicle  weight 
rating  (GVWR)  of  10,000  pounds  or  less. 
Vehicles  with  a  higher  GVWR  were 
excluded  because  they  are  much  less 
frequently  used  to  transport  children  in 
child  safety  seats. 

In  its  comments.  General  Motors  (GM) 
requested  exclusion  of  certain  vehicles 
with  a  GVWR  of  10,000  poimds  or  less 
that  it  believes  are  also  unlikely  to  be 
used  to  transport  children.  Specifically, 
GM  requested  exclusion  of  walk-in  type 
vans  and  vehicles  manufactured  to  be 
sold  exclusively  to  the  U.S.  Postal 
Service.  The  agency  agrees  that  these 
vehicles  are  also  unhkely  to  be  used  for 
transporting  children  in  child  safety 
seats  and  therefore  has  excluded  these 
vehicles  in  the  final  rule. 

Seating  Positions  Subject  to  this 
Proposal 

The  SNPRM  proposed  that  all  seating 
positions  other  than  the  driver's 
position  be  required  to  comply  with  the 
lockability  requirement.  In  the  SNPRM, 
NHTSA  tentatively  concluded  that  it 
would  not  be  appropriate  to  exclude 
seating  positions  with  automatic  safety 
belts  from  the  lockability  requirements. 
However,  the  agency  proposed  to  permit 
the  use  of  a  separate  manual  lap  belt  as 
the  means  of  achieving  lockability  at 
seating  positions  equipped  vsrith  an 
automatic  belt 


In  response  to  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(Pub.  L.  102-240),  NHTSA  is  currently 
proceeding  to  mandate  air  bags  and 
manual  lap/shoulder  safety  belts  at  all 
front  outboard  seating  positions. 
NHTSA  is  currently  proceeding  with  the 
rulemaking  to  implement  these 
requirements  which  will  require  all 

1998  model  year  passenger  cars  and  all 

1999  model  year  light  trucks  and 
multipxirpose  passenger  vehicles  to  have 
an  air  bag  and  a  manual  lap/shoulder 
belt  at  each  front  outboard  seating 
position.  Because  of  these  requirements 
and  the  lack  of  the  quantification  of  a 
significant  safety  problem,  NHTSA  has 
decided  that  it  would  be  an  undue 
financial  burden  to  require 
manufacturers  to  redesign  their 
automatic  safety  belt  systems  to  provide 
lockability  when  those  systems  will  be 
installed  in  vehicles  for  only  a  few  more 
years  before  air  bags  become  mandatory. 
Therefore,  automatic  safety  belt  systems 
have  been  excluded  from  the 
requirements  of  this  final  rule. 

Test  Procedure 

The  SNPRM  proposed  a  modified  test 
procedure  which  required  buckling  the 
seat  belt  assembly,  "locking"  the  safety 
beh  in  accordance  with  the 
manufectiirer's  instructions  in  the 
vehicle  owner's  manual,  locating  any 
point  on  the  safety  belt  buckle  or 
emergency  release  buckle,  locating  any 
point  on  the  attachment  hardware  or 
.  retractor  assembly  on  the  other  end  of 
the  safety  belt  assembly,  adjusting  the 
lap  belt  or  lap  belt  portion  of  the  safety 
belt  assembly  so  that  the  length  of 
webbing  between  these  two  points  does 
not  exceed  30  inches,  pulling  on  the 
"locked"  belt  with  a  50  pound  force 
using  a  webbing  tension  pull  device, 
and,  with  the  force  still  pulling  on  the 
belt,  measuring  the  distance  between 
the  two  points  again.  The  difference 
between  the  two  measurements  could 
not  exceed  two  inches.  The  SNPRM  also 
included  language  stating  that 
inversion,  twisting  or  otherwise 
deforming  the  safety  belt  to  provide 
lockability  would  not  be  permitted  to 
satisfy  this  proposed  lockability 
requirement. 

1 .  Force  Application 

GM,  Ford,  Nissan,  Honda  and  Toyota 
asked  for  a  text  fixture  to  simulate  an 
actual  child  restraint  system,  instead  of 
the  webbing  tension  pull  device.  As 
explained  in  the  SNPRM,  the  agency 
considered  incorporating  a  test  fixture 
or  body  block  into  the  lockability  test 
procedure  when  developing  the 
proposal.  The  agency  determined  that 
such  a  modification  to  the  test 
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procedure  would  make  it  unnecessarily 
complex.  Except  as  explained  below, 
the  commenters  did  not  submit  any  new 
information  to  persuade  the  agency  that 
this  position  is  incorrect. 

Ford  commented  that  a  single  load 
applied  at  the  center  of  the  belt  webbing 
loop  is  not  representative  of  the  load 
appUed  by  a  child  seat.  If  the  agency 
again  declined  to  use  a  test  fixture,  Ford 
asked  the  agency  to  specify  a  load 
application  using  two  webbing  tension 

f)ull  devices  spaced  12  inches  apart 
aterally.  The  webbing  tension  pull 
device  is  not  intended  to  simulate  the 
interaction  of  a  child  seat  and  the  safety 
belt.  Application  of  a  single  load  is 
simple  and  represents  a  worst  case 
condition.  Ford's  suggestion  of  a  double 
load  application  complicates  the  test 
procedure  without  any  demonstrated 
safety  benefit.  Therefore,  the  agency  has 
not  adopted  Ford's  suggestion. 

Nissan  requested  use  of  a  test  fixture 
because  "the  seat  cushion  undergoes 
greater  degrees  of  compression  due  to 
loading  by  the  buckle  and  webbing 
without  the  child  restraint  in  place  than 
it  does  when  the  restraint  is  in  place." 
Toyota  included  a  video  with  its 
comments  to  demonstrate  this 
phenomenon.  As  demonstrated  in  the 
video,  the  webbing  rotates  downward 
when  the  req\ured  load  is  appUed, 
compressing  the  seat  cushion,  and 
resulting  in  a  greater  apparent  length  of 
the  webbing. 

In  order  to  minimize  the  possibility  of 
talse  test  results  due  to  seat  cushion 
compression,  the  agency  has  modified 
the  test  procedure.  The  test  procedure  in 
this  rule  specifies  that  a  pre-load  of  10 
pounds  be  applied  before  measuring  the 
safety  belt  webbing.  This  will  ensure 
that  any  rotation  of  the  webbing  and 
seat  compression  has  occurred  prior  to 
the  measurement. 

Volvo,  Ford,  and  Toyota 
recommended  changes  in  the  regulatory 
language  specifying  how  the  load  is 
applied.  All  three  commenters  stated 
that  the  point  "equidistant  between 
points  A  and  B"  may  be  asymmetrical 
in  relation  to  the  seat  when  the  belt  is 
buckled.  Volvo  recommended  "that  the 
line  of  force  should  be  in  a  vertical 
plane,  parallel  to  the  longitudinal  axis 
of  the  car,  and  passing  through  the 
Seating  Reference  Point."  NHTSA's 
language  in  the  SNPRM  was  intended  to 
specify  that  the  load  be  applied  at  the 
center  of  the  seat.  NHTSA  agrees  that 
Volvo's  suggestion  is  clearer,  and 
therefore,  regulatory  language  has  been 
changed  to  adopt  this  suggestion. 

2.  Test  Force 

Cosco  questioned  the  adequacy  of  the 
50  pound  test  force,  stating  its  belief 


that  centrifugal  force,  not  the  direct 
force  apphed  during  the  test  procedure, 
is  responsible  for  problems  with  child 
seats  tipping  over.  Cosco  cited  anecdotal 
evidence  of  experiences  in  which  a  15 
poimd  child  seat  with  a  35  poimd  child 
in  it  (total  wei^t  50  poimds]  tipped 
over  notwithstanding  the  fact  that  it  was 
restrained  in  a  belt  equipped  with  a 
retractor  that  was  designed  to  lock  when 
a  45  pound  force  was  applied.  Cosco 
believes  that  this  experience 
demonstrates  that  a  50  pound  test  force 
is  inadequate  to  ensure  that  child  safety 
seats  are  ti^tly  secured. 

NHTSA  disagrees  and  beUeves  that 
the  situation  cited  by  Cosco  is  a  result 
of  slack  in  the  safety  belt  system.  An 
ELR  equipped  safety  belt  will  gradually 
allow  slack  to  be  introduced  during 
routine  driving  maneuvers.  Because  of 
this  slack  in  the  belt,  the  child  seat  can 
tip  over  without  applying  siiffident  load 
to  lock  thr  belt  Therefore,  NHTSA  is 
not  persuaded  by  Cosco 's  argument  and 
has  retained  the  50  pound  force. 

3.  30  Inch  Limit 

Ford  and  Toyota  stated  that  the  30 
inch  limit  on  the  length  of  webbing 
specified  in  the  test  procedure  may  be 
insufficient  to  buckle  the  belt  in  some 
designs  and  asked  that  this  limit  be 
deleted.  Volvo  also  asked  for  this  limit 
to  be  deleted  as  it  did  not  appear  to  have 
any  effect  on  lockability. 

NHTSA  included  the  30  inch  limit  to 
preclude  belt  designs  that  comply  with 
the  lockabiUty  test  solely  because  all  of 
the  webbing  has  been  spooled  off  the 
retractor.  If  all  of  the  webbing  were 
spooled  off  the  retractor  at  the  beginning 
of  the  test,  the  belt  would  appear  to  be 
"locked"  because  the  webbing  would  be 
at  its  maximum  extension  and  no  slack 
could  possibly  occur.  To  prevent  this 
condition,  the  test  was  designed  to 
demonstrate  compliance  with  the 
lockability  requirement  at  less  than  full 
extension  of  the  belt  webbing.  However, 
based  on  these  comments,  NHTSA  has 
amended  the  regulatory  language  to 
allow  any  length  of  webbing  which  is  no 
more  than  5  inches  less  than  the 
maximum  length  of  the  webbing. 

The  agency  has  also  added  language 
requiring  at  least  3  inches  of  webbing 
remain  on  the  retractor  after  application 
of  the  50  pound  load.  Compliance  with 
the  lockability  requirement  is 
determined  by  measuring  the  difference 
between  the  length  of  the  webbing  after 
the  pre-load  is  applied  and  the  length  of 
the  webbing  after  the  50  pound  load  is 
applied.  If  all  the  webbing  were  to  spool 
off  the  retractor  when  the  pre-load  was 
applied,  the  design  would  appear  to 
comply  with  the  lockability 
reqtdrement.  but  only  because  there  was 


not  any  webbing  remaining  on  the 
retractor.  The  additional  reouirement 
that  at  least  3  inches  of  webbing  remain 
on  the  retractor  after  the  test  vfill  ensure 
that  the  belt  design  achieves  lockabiUty 
by  virtue  of  some  features  other  than 
spooling  out  all  the  webbing  from  the 
retractor. 

4.  Two-inch  Spool-out  Limit 

Advocates  for  Highway  and  Auto 
Safety  (Advocates),  Center  for  Auto 
Safety  (CAS)  and  Cosco  objected  to  the 
increase  from  one  inch  to  two  inches  of 
allowable  webbing  spool-out  in  the 
SNPRM  based  on  their  belief  that  this 
would  allow  too  much  movement  of  a 
child  safety  to  allay  parent's  concerns. 
In  addition,  Cosco  stated  that  this  would 
allow  up  to  five  inches  of  forward 
movement  of  a  child  seat.  Cosco's 
calculation  was  arrived  at  by  adding  the 
two  inches  allowed  in  the  SNPRM  with 
the  two  inches  allowed  by  the  latest 
draft  of  the  SAE  J-1819  test  criteria. 

NHTSA  believes  that  Cosco's 
calculations  are  based  on  erroneous 
assumptions.  First,  the  test  procedure  in 
this  final  rule  is  a  separate  test  from  the 
SAE  test  criteria.  The  two  inches 
specified  in  the  rule  and  the  two  inches 
specified  by  SAE  are  not  cumulative. 
Second,  Cosco  also  added  another  inch 
for  belt  stretch  in  an  accident. 
Comparisons  to  belt  performance  in 
acddents  are  not  appropriate  as  this 
requirement  is  intended  to  prevent  slack 
during  normal  driving,  not  in  accidents. 
As  explained  in  the  SNPRM.  the  one 
inch  limit  proposed  in  the  NPRM 
reflected  the  agency's  judgment  at  that 
time  that  any  spool-out  in  excess  of  one 
Inch  would  adversely  affect  the  public's 
perception  of  the  effectiveness  of  child 
seats.  At  the  same  time,  the  agency 
recognized  that  zero  webbing  spool-out 
would  be  difficult  to  achieve. 

Based  upon  comments  submitted  in 
response  to  the  NPRM,  the  agency 
decided  to  reexamine  the  amount  of 
webbing  spool-out  that  should  be 
allowed.  In  developing  the  original 
proposal,  the  agency  had  concluded  that 
a  very  small  amoimt  of  belt  slack  would 
theoretically  allow  a  large  amoimt  of 
forward  motion  of  a  child  seat.  To  test 
this  conclusion,  the  agency  installed  a 
"typical"  child  seat  in  a  test  vehicle  and 
introduced  known  amounts  of  slack  to 
determine  how  much  movement 
occurred.  Based  upon  these  tests,  the 
agency  determined  that  two  inches  of 
slack  permitted  about  two  inches  of 
forward  movement,  about  half  what  the 
agency  had  expected  would  occur. 
Based  on  this  additional  information 
about  the  relationship  between  belt 
slack  and  forward  movement  of  child 
seats,  the  agency  tentatively  concluded 
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in  the  SNPRM  that  two  inches  of  belt 
increase  in  this  lockability  test  would  be 
an  appropriate  limit. 

The  commenters  to  the  SNPRM 
Iwlieve  that  the  two  inch  limit  would 
decrease  the  safety  benefit  of  lockabihty, 
however,  the  commenters  did  not 
submit  any  information  to  support  this 
claim.  Therefore,  the  agency  has 
retained  the  two  inch  Umit. 

5.  Beits  Subject  to  Testing 

The  agency  has  added  language 
excluding  belts  which  have  no  retractor, 
and  belts  equipped  only  with  an 
automatic  locking  retractor  (ALR)  from 
the  lockability  requirements.  These  belts 
automatically  provide  lockability  and 
therefore  subjecting  them  to  testing 
would  be  imnecessary.  The  agency 
notes  that  it  is  not  excluding  dual-mode 
retractors  incorporating  both  an  ALR 
and  an  ELR  since  the  consumer  must 
take  a  specific  action  to  convert  the 
retractor  to  an  ALR  and  provide 
lockability. 

6.  "Nomina]  Forward  Facing  Position" 

The  SNPRM  specified  that  adjustable 
seats  should  be  adjusted  to  the 
"manufacturer's  specified  nominal 
forward  facing  position."  The  Insurance 
Institute  for  Highway  Safety  (IIHS) 
requested  a  definition  of  this  term  in  the 
final  rule.  NHTSA  believes  that  belts 
should  provide  lockability  at  any 
adjustment  position  of  the  seat. 
Therefore,  the  regulatory  language  has 
been  amended  to  specify  that  the  seat  is 
in  any  adjustment  position. 

Belt  Labeling  and  Owner's  Manua> 
Information 

The  SNPRM  proposed  to  require  a 
vehicle's  owner's  manual  include 
operating  instructions  if  a  vehicle  user 
had  to  take  any  action  to  activate  the 
lockability  feature  of  the  safety  belt.  The 
proposed  regulatory  language  required 
these  instructions  to  be  in  the  form  of 
"a  step-by-step  procedure  with  a 
diagram  or  diagrams  shovtdng  how  to 
activate  the  lodcing  featiu-e." 

Several  commenters  requested  a  label 
be  required  on  the  safety  belt  and/or 
additional  information  in  the  owner's 
manual  concerning  lockability.  Cosco 
requested  a  statement  in  the  owner's 
manual  that  the  belt  system  meet  the 
lockability  requirement.  IKS  requested 
operating  instructions  be  required  on 
the  belt,  in  addition  to  the  instructions 
in  the  owner's  manual.  CAS  requested 
at  least  three  different  warning  labels  in 
the  vehicle  stating  that  a  child  could  be 
injured  or  killed  in  a  car  if  the  child 
restraint  is  seciu^d  with  an  automatic 
belt  Advocates  requested  a  label  on  all 
automatic  belts  warning  users  that  a 


manual  belt  is  provided  to  secure  a 
child  restraint. 

VW  stated  that  the  owner's  manual 
requirements  were  too  restrictive.  VW 
stated  that  some  systems  may  not  be 
easily  described  in  a  "step-by-step" 
procedure  (such  as  a  locking  latch 
plate),  while  other  systems  may  not 
need  a  diagram  (such  as  an  ALR/ELR 
retractor).  VW  asked  for  a  more  general 
requirement  for  a  clear  description  by 
whichever  method  is  most  appropriate. 

NHTSA  has  concluded  that  the 
owner's  manual  instructions  are 
sufficient.  Many  of  the  requests  for 
additional  warnings  are  concerned  with 
automatic  belts  which  have  been 
excluded  from  the  final  rule.  NHTSA 
agrees  with  VW  that  the  SNPRM 
language  may  be  too  specific  and  has 
adopted  a  more  general  requirement  in 
the  final  rule. 

Leadtime 

The  SNPRM  proposed  an  effective 
date  of  September  1, 1993.  Several 
commenters  requested  an  extension  of 
this  date  to  develop  means  to  provide 
lockability  for  automatic  belts.  As  stated 
previously,  automatic  belts  have  been 
excluded  from  these  requirements. 
However,  to  allow  adequate  leadtime 
after  publication,  the  effective  date  has 
been  extended  to  September  1, 1995. 

Rulemaking  Analyses  and  Notices 

DOT  Regulatory  Policies  and  Procedures 

NHTSA  has  examined  the  impact  of 
this  rulemaking  action  and  determined 
that,  it  is  not  "significant"  within  the 
meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures. 

The  one-time  redesign  and  testing 
costs  of  this  final  rule  are  expected  to  be 
minimal  because  the  hardware  to 
achieve  lockability  is  currently  available 
and,  in  many  cases,  already  being  used 
(for  example,  locking  latch  plates  or 
convertible  ALR/ELR  retractors).  The 
agency  estimates  that  the  annual 
increased  consumer  costs  associated 
with  the  lockability  requirement  are 
between  $30.2  million  and  $55.0 
milUon.  This  reflects  estimated  costs  of 
between  $0.75  and  $1.50  per  seating 
position  for  locking  latch  plates  as  well 
as  minor  added  fuel  consumption  costs. 
NHTSA  estimates  that  about  79  percent 
of  all  light  passenger  vehicles  will 
require  a  locking  latch  plate  at  the  front 
outboard  position,  and  that  about  56 
percent  v«ll  require  one  at  the  rear 
outboard  positions. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  rulemaking  action  under 


the  Regulatory  FlexibiUty  Act.  Based  on 
that  analysis,  I  hereby  certify  that  this 
proposal  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  explained 
above,  NHTSA  estimates  that  no 
significant  impacts  on  vehicle  price  or 
sales  will  be  associated  with  this  final 
rule.  Therefore,  there  will  be  no 
significant  impacts  on  small 
manufacturers,  organizations  or 
jurisdictions. 

National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this 
rulemaking  action  for  the  purpose  of  the 
National  Environmental  Pohcy  Act.  The 
agency  has  determined  that 
implementation  of  this  action  will  not 
have  any  significant  impact  on  the 
quaUty  of  the  human  environment. 

Executive  Order  12612  (Federalism) 

Finally,  NHTSA  has  analyzed  this 
final  rule  in  accordance  with  the 
principles  and  criteria  contained  in  E.O. 
12612,  and  has  determined  that  this 
final  rule  does  not  have  sufficiently 
significant  federaUsm  impUcations  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Civil  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  section  103(d) 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (Safety  Act;  15  U.S.C. 
1392(d)),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  asp>ect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  Section  105  of  the 
Safety  Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

In  consideration  of  the  foregoing.  49 
CFR  part  571  is  amended  as  follows: 

1.  The  authority  citation  for  part  571 
of  Title  49  continues  to  read  as  follows: 
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Authority:  IS  U.S.C.  1392. 1401. 1403. 
1407.  delegation  of  authority  at  49  CFR  1.50. 

2.  Section  571.208  is  amended  by 
adding  a  new  section  S7.1.1.5  to  read  as 
follows: 

1571.206    Standard  No.  206.  Occupant 
Crash  Protection. 


S  7.1.1.5    Passenger  cars,  and  trucks, 
bases,  and  multipurpose  passenger 
vehicles  with  a  GVWR  of  10.000  pounds 
or  less  manufactured  on  or  after 
September  1.  1995  shall  meet  the 
requirements  of  S7. 1.1. 5(a).  S7. 1.1.5(b) 
and  S7.1. 1.5(c). 

(a)  Each  designated  seating  position, 
except  the  driver's  position,  and  except 
any  right  front  seating  position  that  is 
equipped  with  an  automatic  belt,  that  is 
in  any  motor  vehicle,  except  walk-in 
van -type  vehicles  and  vehicles 
manufactured  to  be  sold  exclusively  to 
the  U.S.  Postal  Service,  and  that  is 
forward-facing  or  can  be  adjusted  to  be 
forward-facing,  shall  have  a  seat  belt 
assembly  whose  lap  belt  portion  is 
lockable  so  that  the  seat  belt  assembly 
can  be  used  to  tightly  secure  a  child 
restraint  system.  The  means  provided  to 
lock  the  lap  belt  or  lap  belt  portion  of 
the  seat  belt  assembly  shall  not  consist 
of  any  device  that  must  be  attached  by 
the  vehicle  user  to  the  seat  belt  webbing, 
retractor,  or  any  other  part  of  the 
vehicle.  Additionally,  the  means 
provided  to  lock  the  lap  belt  or  lap  belt 
portion  of  the  seat  belt  assembly  shall 
not  require  any  inverting,  twisting  or 
otherwise  deforming  of  the  belt 
webbing. 

(b)  If  the  means  provided  pursuant  to 
S7.1. 1.5(a)  to  lock  the  lap  belt  or  lap  belt 
portion  of  any  seat  belt  assembly  makes 
it  necessary  for  the  vehicle  user  to  take 
some  action  to  activate  the  locking 
feature,  the  vehicle  owner's  manual 
shall  include  a  description  in  words 
and/or  diagrams  describing  how  to 
activate  the  locking  fiaature  so  that  the 


seat  belt  assembly  can  tightly  secure  ■ 
child  restraint  system  and  how  to 
deactivate  the  locking  feature  to  remove 
the  child  restraint  system. 

(c)  Except  for  seat  belt  assemblies  that 
have  no  retractor  or  that  are  equipped 
with  an  automatic  locking  retractor, 
compliance  with  87. 1.1. 5(a)  is 
demonstrated  by  the  follo%ving 
procedure: 

(1)  With  the  seat  in  any  adjustment 
{)osition.  buckle  the  seat  belt  assembly. 
Complete  any  procedures  recommended 
in  the  vehicle  owner's  manual,  pursuant 
to  S7. 1.1. 5(b),  to  activate  any  locking 
feature  for  the  seat  belt  assembly. 

(2)  Locate  a  reference  point  A  on  the 
safety  belt  buckle.  Locate  a  reference 
point  B  on  the  attachment  hardware  or 
retractor  assembly  at  the  other  end  of 
the  lap  belt  or  lap  belt  portion  of  the  seat 
belt  assembly.  Adjust  the  lap  belt  or  lap 
belt  portion  of  the  seat  belt  assembly 
pursuant  to  S7.1. 1.5(c)(1)  as  necessary 
so  that  the  webbing  between  points  A 
and  B  is  at  the  maximum  length  allowed 
by  the  belt  system.  Measure  and  record 
the  distance  between  points  A  and  B 
along  the  longitudinal  centerline  of  the 
webbing  for  the  lap  belt  or  lap  belt 
portion  of  the  seat  belt  assembly. 

(3)  Readjust  the  belt  system  so  that  the 
webbing  between  points  A  and  B  is  at 
any  length  that  is  5  inches  or  more 
shorter  than  the  maximum  length  of  the 
webbing. 

(4)  Apply  a  pre-load  of  10  pounds, 
using  the  webbii^  tension  pull  devtoe 
described  in  Figure  5  of  this  standard, 
to  the  lap  belt  or  lap  belt  portion  of  the 
seat  belt  assembly  in  a  vertical  plane 
parallel  to  the  longitudinal  axis  of  the 
vehicle  and  passing  through  the  seating 
reference  point  of  the  designated  seating 
position  whose  belt  system  is  being 
tested.  Apply  the  pre-load  in  a 
horizontal  direction  toward  the  front  of 
the  vehicle  with  a  force  application 
angle  of  not  less  than  5  degrees  nor 
more  than  15  degrees  above  the 


horizontal.  Measure  and  record  the 
length  of  belt  between  points  A  and  B 
along  the  longitudinal  centerUne  of  the 
webbing  for  the  lap  belt  or  lap  belt 
portion  of  the  seat  belt  assembly  whil» 
the  pre-load  Is  being  applied. 

(5)  Apply  a  load  of  50  pounds,  using 
the  webbing  tension  pull  device 
described  in  Figure  5  of  this  standard, 
to  the  lap  belt  or  lap  belt  portion  of  the 
seat  belt  assembly  in  a  vertical  plane 
parallel  to  the  longitudinal  axis  of  the 
vehicle  and  passing  through  the  seating 
reference  point  of  the  designated  seating 
posiiion  whose  belt  system  is  being 
tested.  The  load  is  applied  in  a 
horizontal  direction  toward  the  front  of 
the  vehicle  with  a  force  application 
angle  of  not  less  than  5  degrees  nor 
more  than  15  degrees  above  the 
horizontal  at  an  onset  rate  of  not  more 
than  50  pounds  per  second.  Attain  the 
50  pound  load  in  not  more  than  5 
seconds.  If  webbing  sensitive  emergency 
locking  retroactive  are  installed  as  part 
of  the  lap  belt  assembly  or  lap  belt 
portion  of  the  seat  belt  assembly,  apply 
the  load  at  a  rate  less  than  the  threshold 
value  for  lock-up  specified  by  the 
manufacturer.  Maintain  the  50  pound 
load  for  at  least  5  seconds  before  the 
measurements  specified  in  S7.1. 1.5(c)(6) 
are  obtained  and  recorded. 

(6)  Measure  and  record  the  length  of 
belt  between  points  A  and  B  along  the 
longitudinal  centerline  of  the  webbing 
for  the  lap  belt  or  lap  belt  portion  of  the 
seat  belt  assembly. 

(7)  The  difference  between  the 
measurements  recorded  under 
S7.1.1.5(c)  (6)  and  (4)  shall  not  exceed 
2  inches. 

(8)  The  differeuije  oetween  the 
measxirements  recorded  under 

S7.1. 1.5(c)  (6)  and  (2)  shall  be  3  inches 


or  more. 


3.  A  new  Figure  5  is  added  at  the  end 
of  §  571.208,  to  appear  as  follows: 
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Dimension  A 
I 


Insert  Webbing 
to  Rest  Against 
This  Surface 


1/4  Inch  Diameter  (Steet) 


5) 


Dimension  B 


t 

Direction  of  Pull 

Dimension  A  -  Width  of  Webbing  Plus  1 12  Inch 
Dimension  B  -  1/2  of  Dimension  A 


Figure  5.  •  Webbing  Tension  Pull  Device 


Issued  on  October  7, 1993. 
ioward  M.  SmoUdn, 
Ixecutive  Director. 
'  tFR  Doc.  93-25053  Filed  10-12-93;  8:45  am] 
MUMQ  COOe  4«10-6»-M 
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TNs  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pu04ic  of  the  proposed 
issuance  of  ndes  and  regulations.  The 
purpose  of  these  notices  Is  to  give  Interested 
persons  an  opportuntty  to  partiapate  in  ttie 
njte  marang  pnor  to  (tie  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Part  1413 
RIN0560-AD22 

1994  Extra  Long  Stapto  Cotton 
Program 

agency:  Commodity  Credit  Corporation. 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  the  regulations  to  set  forth  the 
acreage  reduction  percentage  (ARP)  for 
the  1993  crop  of  extra  long  staple  (ELS) 
cotton.  This  action  is  required  by 
section  103(h)(5)  of  the  Agricultural  Act 
of  1949  (the  1949  Act),  as  amended. 
DATES:  Comments  must  be  received  on 
or  before  November  16, 1993,  in  order 
to  be  assured  of  consideration. 
ADDRESSES:  Comments  must  be  mailed 
to  Director,  Fibers  and  Rice  Analysis 
Division,  Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  U.S. 
Department  of  Agriculture  (USDA), 
room  3754-S,  P.O.  Box  2415. 
Washington.  DC  20013-2415. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kathryn  A.  Broussard,  Fibers  and  Rice 
Analysis  Division,  ASCS,  USDA,  room 
3758-S,  P.O.  Box  2415,  Washington.  DC 
20013-2415  or  call  202-720-9222. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291  and 
Departmental  Regulation  1512-1 

This  rule  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  provisions  of  Departmental 
Regulation  1512-1  and  has  been 
classified  as  "nonmajor."  It  has  been 
determined  that  an  aimual  e^ect  on  the 
economy  of  $100  million  or  more  will 
not  result  from  implementation  of  the 
provisions  of  this  proposed  rule. 


Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibihty  Act  is  not 
applicable  to  this  proposed  rule  since 
the  Commodity  Credit  Corporation  is 
not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  pubhsh  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  these 
determinations. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment  Therefore,  neither  an 
Environmeiltal  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are:  Cotton 
Production  Stabilization— 10.052. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  The  provisions  of  the  proposed 
rule  do  not  preempt  State  laws,  are  not 
retroactive,  and  do  not  involve 
administrative  appeals. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  loc><l  officials.  See  notice 
related  to  7  CFR  part  3015.  subpart  V, 
published  at  48  FR  29115  (June  24. 
1983). 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  part  1413 
set  forth  in  this  proposed  rule  do  not 
contain  information  collections  that 
require  clearance  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C  35. 

Preliminary  Regulatory  Impact 
Analysis 

The  Preliminary  Regulatory  Impact 
Anal)rsis  describmg  the  options 
considered  In  developing  this  proposed 


rule  and  the  impact  of  the 
implementation  of  each  option  is 
available  on  request  from  tne  above- 
named  individual- 
Request  for  Public  Comment 

Comments  are  requested  with  respect 
to  this  proposed  rule  and  such 
comments  shall  be  considered  in 
developing  the  final  rule. 

Background 

In  accordance  with  section  103(h)(5) 
of  the  1949  Act,  an  ARP  may  be 
estabUshed  for  the  1994  crop  of  ELS 
cotton  if  it  is  determined  that  the  total 
supply  of  ELS  cotton,  in  the  absence  of 
an  ARP,  will  be  excessive,  taking  into 
accouint  the  need  for  an  adequate  carry- 
over to  maintain  reasonable  and  stable 
prices  and  to  meet  a  national 
emergency. 

Land  diversion  payments  also  may  be 
made  to  producers  of  ELS  cotton, 
whether  or  not  an  ARP  for  ELS  cotton 
is  in  eifocX.  if  needed  to  assist  in 
adjusting  the  total  national  acreage  of 
FT-S  cotton  to  desirable  goals.  A  paid 
land  diversion  has  not  been  considered 
because,  given  the  existing  supply/use 
situation,  it  is  not  needed. 

If  an  ARP  is  announced,  the  reduction 
shall  be  achieved  by  applying  a  uniform 
percentage  reduction  (including  a  zero 
percentage  reduction)  to  the  acreage 
base  for  each  ELS  cotton-producing 
farm.  Producers  who  knowingly 
produce  ELS  cotton  in  excess  of  the 
permitted  acreage  for  the  tana  are 
ineligible  for  ELS  cotton  loans  and 
payments  with  respect  to  that  farm. 

Ba.sed  on  1994  supply/use  estimates 
as  of  August  1993,  four  options  are 
considered.  However,  because  of 
changes  in  the  1994  supply/use 
situation  that  may  develop  between  now 
and  the  ARP  annotmcement  date,  the 
actual  ARP  level  may  be  different  fiom 
the  options  discussed  in  this  rule.  The 
1994  ARP  options  considered  are: 

Option  1. 15-perc8nt  ARP. 
Option  2.  20-perc8nt  ARP. 
Option  3.  25-peTcent  ARP. 
Option  4.  30-peicent  ARP. 

The  estimated  impacts  of  the  ARP 
options  are  shown  in  the  following 
table. 


4 
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Item 


Option 
1 


Option 
2 


Option 
3 


Option 

4 


ARP  (%) 

Partidpation  (%)  _ 

Planted  Acres  (thousand)  , 

Production  (thousand  bales) , 

Domestic  Use  (thousand  bales)  .... 

Exports  (ttKXJsand  bales) 

Ending  Stociis  (ttxxjsand  bales) .... 

Stocks  to  Use  Ratio 

Defictency  Payments  ($  thousand) 


15 
54 

205 

400 

65 

365 

140 
0.326 
9,710 


20 

52 

200 

392 

65 

360 

137 

0.322 

8.243 


25 

50 

195 

384 

65 

355 

134 

0.319 

6,936 


30 

45 

193 

382 

65 

355 

132 

0.314 

5.827 


Accordingly,  cominents  are  requested 
as  to  the  1994  ARP  for  ELS  cotton.  The 
final  ARP  level  will  be  set  forth  at  7  CFR 
part  1413. 

List  of  SubjecU  in  7  CFR  Part  1413 

Cotton,  Feed  grains.  Price  support 
programs.  Rice,  Wheat. 

Accordingly,  it  is  proposed  that  7  CFR 
part  1413  be  amended  as  follows: 

PART  141S-FEED  GRAIN.  RICE, 
UPLAND  AND  EXTRA  LONG  STAPLE 
COTTON,  WHEAT  AND  RELATED 
PROGRAMS 

1.  The  authority  citation  for  7  CFR 
part  1413  continues  to  read  as  follows: 

AuthoritT:  7  U.S.C  1308, 1308a.  1309, 
1441-2, 1444-2, 1444f.  1445b-3a.  1461-1469; 
15  U.S.C  714b  and  714c. 

1 2.  Section  1413.54  is  amended  by: 

'  A.  Revising  paragraphs  (a)(5)(ii)  and 
(a)(5)(iii), 

B.  Adding  paragraph  (a)(5)(iv), 

C.  Adding  paragraph  (d](4)(v)  (see 
paragraph  (d)(4)  as  proposed  at 
regulation  published  on  October  12, 
1993;  and  regulations  published  at  58 
FR  41641  (August  5, 1993)  and  58  FR 
51934  (October  5, 1993))  to  read  as 
follows: 

11413.54   Acreage  reduction  program 
provtoions. 

(a)  •  •  • 

(5)  •  •  • 

(ii)  1992  ELS  cotton,  5  percent; 

(iii)  1993  ELS  cotton,  20  percent;  and 

(iv)  1994  ELS  coUon  shall  be  within 
the  range  of  15  to  30  percent,  as 
determined  and  announced  by  CCC 


d)  •  •  • 

4)  •  •  • 

v)  Shall  not  be  made  available  to 
producers  of  ELS  cotton. 


Signed  at  Washington,  DC,  on  October  6, 
1993. 

Bruce  R.  Wriier, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

[FR  Doc  93-25037  Filed  10-12-93;  8:45  am] 
HUMS  COOC  »«10-e6-P 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  121 

SnwII  BuslneM  Size  Standards; 
Establiahment  of  Size  Standards 

AGENCY:  Small  Business  Administration. 
ACTION:  Proposed  rulemaking;  reopening 
of  comment  period. 

SUMMARY:  On  August  24, 1993,  the 
Small  Business  Administration  (SBA) 
published  a  proposed  rule  which 
amends  the  Small  Business  Size 
Regulation  to  implement  the  Small 
Business  Credit  and  Business 
Opportimity  Enhancement  Act  of  1992. 
The  proposed  regulations  would  set 
forth  the  limited  circumstances  under 
which  the  Secretary  of  a  department  of 
the  head  of  a  Federal  agency  may 
prescribe,  for  the  use  of  sudi 
department  or  agency,  a  numerical  size 
standard  for  determining  whether  or  not 
an  entiw  is  small.  The  proposed  rule 
established  a  final  date  for  comments  to 
be  submitted  to  SBA  of  on  or  before 
September  23, 1993.  SBA  is  reopening 
that  comment  period  for  an  additional 
30  days. 

DATES:  Written  comments  must  be 
received  on  or  before  November  12, 
1993. 

ADDRESSES:  Written  comments  should 
be  submitted  to  Gary  M.  Jackson, 
Director,  Size  Standards  Staff,  U.S. 
Small  Business  Administration,  409 
Third  Street,  SW..  8th  Floor, 
Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  M.  Jackson  or  Ajoy  Sinha,  (202) 
205-6618. 

SUPPLEMENTARY  INFORMATION:  Section 
222  of  the  Small  Business  Credit  and 


Business  Opportimity  Enhancement  Act 
of  1992.  Public  Law  No.  102-366. 106 
Stat.  986,  amends  section  3(a)  of  the 
Small  Business  Act  (15  U.S.C.  632(a))  to 
delineate  the  limited  circumstances 
under  which  a  Secretary  of  a 
department  or  the  head  of  a  Federal 
agency  may  prescribe,  for  the  use  of 
such  department  or  agency,  a  numerical 
size  standard  for  determining  whether 
or  not  an  entity  is  small.  SBA  published 
a  proposed  rule  describing  the 
requirements  that  a  department 
Secretary  or  Federal  agency  head  must 
meet  in  the  Federal  Register,  on  August 
24. 1993,  at  58  FR  44620. 

This  notice  will  reopen  the  comment 
period  to  allow  Federal  departments 
and  agencies  adequate  time  to  analyze 
the  proposed  rule  and  its  implications 
and  effects  for  their  use.  Therefore,  the 
comment  period  on  the  proposed  rule  is 
hereby  reopened  and  SBA  will  accept 
comments  on  the  proposed  rule  until 
November  12, 1993. 

Dated:  October  4, 1993. 
Enkine  B.  Bowks, 
Administrator. 

[FR  Doc  93-25060  Filed  10-12-93;  8:45  am] 
BHOJNO  cooc  seas-oi-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  93-NM-144-AD] 

Airworthiness  Directives;  British 
Aerospace  Model  BAe  146-1  OCA, 
-200A,  and  -300A  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  docimient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  British  Aerospace  Model  BAe 
146-lOOA,  -200A,  and  -300A  series 
airplanes.  This  proposal  would  require 
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modification  of  the  electrical  power 
supply  system.  This  proposal  is 
prompted  by  a  report  that  a  single  phase 
fault  current  can  cause  sequential 
failure  of  all  onboard  main  electrical 
generators.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
such  failures  and  subsequent  loss  of 
electrical  power  sources  onboard  the 
airplane. 

DATES:  Comments  must  be  received  by 
December  8. 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
144-AD.  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace,  PLC,  Librarian  for 
Service  Bulletins.  P.O.  Box  17414. 
Dulles  International  Airport. 
Washington.  DC  20041-0414.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder.  Aerospace  Engineer, 
ANM-113.  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056; 
telephone  (206)  227-2148:  fax  (206) 
227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications - 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-144-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-144-AD.  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA). 
which  is  the  airworthiness  auUiority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  British  Aerospace 
Model  BAe  146-lOOA.  -200A.  and 
-300A  series  airplanes.  The  CAA 
advises  that  a  single  phase  fault  current 
(electrical  short),  having  a  magnitude  of 
between  175  and  270  amps,  can  activate 
the  Generator  Control  Unit  (GCU) 
undervoltage  protection  circuit  rather 
than  the  GCU  ovennirrent  protection 
circuit.  Consequently,  all  the  main 
generators  installed  on  the  airplane 
would  shut  down  sequentially.  The 
subject  single  phase  fault  ciirrent  can 
occiir  in  certain  electrical  equipment 
powered  by  a  3-phase  electrical  power 
supply;  their  cause  has  not  been 
determined.  This  condition,  if  not 
corrected,  could  result  in  sequential 
failure  of  all  onboard  main  electrical 
generators  and  subsequent  loss  of 
electrical  power  sources  onboard  the 
airplane. 

British  Aerospace  has  issued  Service 
Bulletin  SB.24-91-70488B&C,  Revision 
1,  dated  March  29, 1993,  that  describes 
procedures  for  modifying  the  electrical 
power  supply  system  (Modification 
HCM70488B).  This  modification  entails 
replacing  the  currently-installed  GCU's 
with  improved  GCU's.  The  improved 
GCU's  contain  an  undervoltage 
protection  circuit  which  has  been 
reconfigured  to  detect  average  voltage 
rather  than  lowest  phase  voltage. 
Installation  of  improved  GCU's  will 
provide  improved  control  of  the 
electrical  power  supply  system's  voltage 
and  current.  The  CAA  classified  part  of 
this  service  bulletin  as  mandatory. 

This  airplane  model  is  manufectured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  $  21.29  of 
the  Federal  Aviation  Regulations  and 


the  applicable  bilateral  airworthihess 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likelv  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  the  electrical  power 
supply  system.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  49  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  woiic  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $10,780,  or  $220  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 


List  of  Subjects  in  14  CFR  Pail  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 
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'  rhe  Proposed  Amendment 

Accordingly,  pursuant  to  the 
i  luthority  delegated  to  me  by  the 
.  administrator,  the  Federal  Aviation 
^dminist^ation  proposes  to  amend  14 
!IFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
NRECTIVES 

1.  The  authority  citation  for  part  39 
I  »ntinues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
I  ind  1423:  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

:  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
^dding  the  following  new  airworthiness 
directive: 

1  iritish  Aerocpaca:  Docket  93-NM-144-AD. 

Applicability:  Model  BAe  146-lOOA. 
'-200A,  and  -300A  series  airplanes,  on  which 
!  k4odiflcation  HCM70488B  has  not  been 
I  tccomplished,  certificated  in  any  category. 

Compliance:  Required  as  Indicated,  unless 
I  iccomplished  previously. 

To  prevent  sequential  feilure  of  all  onboard 
I  aain  electrical  generators  and  subsequent 
oss  of  electrical  power  sources  onboard  the 
airplane,  accomplish  the  following: 

(a)  Within  3,100  hours  time-in-service  after 
the  effective  date  of  this  AD,  modify  the 
electrical  power  supply  system  by  installing 
Modification  HCM70488B  in  accordance 
Ivith  British  Aerospace  Service  Bulletin 
SB.24-91-70488BgtC,  Revision  1,  dated 
Inarch  29, 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  p>ermits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  October 
6,  1993. 
Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  93-25042  Filed  10-12-93;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  93-NM-135-AD] 

Airworthiness  Directives;  Canadair 
Model  Turtioprop  CL-21&-6B11  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Canadair  Model  CL-215-6B11 
series  airplanes.  This  proposal  would 
require  inspections  to  detect  cracking  in 
the  rear  engine  mount  struts,  and 
replacement  of  struts  with  new  struts,  if 
necessary;  and  the  eventual  replacement 
of  all  struts  with  new  struts.  This 
proposal  is  prompted  by  reports  of 
failures  of  these  rear  engine  mount 
struts  due  to  cracking  that  was  caused 
by  rosette  welds  on  the  shank  of  the 
struts  not  achieving  full  weld 
penetration  during  manufacture.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  failure  of  the 
rear  engine  mount  struts,  which  could 
subsequently  result  in  reduced 
structural  integrity  of  the  nacelle  and 
engine  siipport  structure. 
DATES:  Comments  must  be  received  by 
December  8, 1993. 
ADDRESSES:  Submit  comments  in 
triphcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
135-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  &om 
Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087  Station  A, 
Montreal.  Quebec  H3C  3G9.  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  181 
South  Franklin  Avenue,  room  202, 
Valley  Stream,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Casale.  Aerospace  Engineer.  Airframe 
Branch.  ANE-172.  FAA.  Engine  and 
Propeller  Directorate.  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue.  Room  202,  Valley  Stream,  New 
York  11581;  telephone  (516)  791-6220; 
fax  (516)  791-9024. 


SUPPLEMENTARY  INFORMATION: 
Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-135-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-135-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

Transport  Canada  Aviation,  which  is 
the  airworthiness  authority  for  Canada, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Canadaii 
Model  CL-215-6B11  series  airplanes. 
Transport  Canada  Aviation  advises  that 
five  reports  have  been  received 
indicating  tliat  the  rear  engine  mount 
struts  have  failed  on  de  Havilland.  Inc.. 
Model  DHC-8-100,  and  -300  series 
airplanes.  Subsequent  investigation 
revealed  that  cracking  had  initiated  at 
one  of  the  rosette  welds  on  the  shank  of 
the  strut  just  above  the  bearing.  This 
cracking  was  caused  by  the  welds  not 
achieving  full  weld  penetration  during 
manufacture.  This  condition,  if  not 
detected  and  corrected  in  a  timely 
manner,  may  lead  to  the  failure  of  the 
struts,  which  could  subsequently  result 
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in  reduced  structural  integrity  of  the 

nacelle  and  engine  support  structure. 

The  engine  support  structures  on  the 
de  HavUland  Model  DHOS-100  and 
-300  series  airplanes  are  similar  in 
design  to  those  installed  on  certain 
Canadair  Model  CL-215-6B11  series 
airplanes.  Therefore,  certain  Canadair 
Model  CL-215-6B11  series  airplanes 
may  be  subject  to  the  same  unsafe 
condition  revealed  on  the  de  Havilland 
models.  (The  FAA  is  considering  similar 
ruiemaiung  action  applicable  to  de 
Havilland  Model  DHC-8-100  and  -300 
series  airplanes.) 

Canadair  has  issued  Model  CL-215- 
6B11  Alert  Service  Bulletin  215-A3040. 
dated  September  2. 1992.  that  describes 
procedures  for  repetitive  visual 
inspections  to  detect  cracking  in  the  rear 
engine  mount  struts,  and  replacement  of 
struts  with  new  struts,  if  necessary. 
Transport  Canada  Aviation  classified 
this  service  bulletin  as  mandatory  and 
issued  Canadian  Airworthiness 
Directive  CF-92-22.  dated  November 
17, 1992.  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Canada. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  appUcable 
bilateral  airworthiness  agreement 
Pursuant  to  this  bilateral  airworthiness 
agreement,  Transport  Canada  Aviation 
has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  Transport 
Canada  Aviation,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  Ukely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  visual  inspections  to  detect 
cracking  in  the  rear  engine  mount  struts, 
and  replacement  of  struts  with  new 
struts,  if  necessary.  This  proposed  AD 
also  would  require  the  eventual 
replacement  of  all  struts  with  new 
struts:  such  replacement  would 
constitute  terminating  action  for  the 
visual  inspections.  The  actions  would 
be  required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Currently,  there  are  no  Canadair 
Model  CL-215-6B11  series  airplanes  on 
the  U.S.  Register.  However,  shoxild  an 
afiected  airplane  be  imported  and 
placed  on  the  U.S.  Register  in  the  future, 
it  would  take  approximately  10  woric 
hours  per  airplane  to  accomplish  the 


[)roposed  actions,  and  that  the  average 
abor  rate  is  $55  per  work  hour. 
Required  parts  would  be  provided  by 
the  manufacturer  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD 
would  be  $550  per  airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiiacts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  Is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26,  1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  imder  the 
caption  "AOORESSES." 

List  of  Subjects  Id  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  followrs: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.11    [Amwided] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Canadair  Docket  9a-NM-13S-AD. 

Applicability:  Model  CLr-21S-6Bll  series 
airplanes,  serial  numben  1057, 1061. 1080, 
1113  tluough  1115  Inclusive.  1121. 1122, 
1124,  and  1125;  tuit>oprop  versions  oaly; 
certificated  in  any  catagory. 

Compliance:  Required  as  indicated,  unlan 
accomplished  previously. 


To  prevent  bllure  of  the  rear  engine  mount 
struts,  which  could  subsequently  result  In 
reduced  structural  integri^  of  the  nacelle 
and  engine  support  structure,  accomplish  the 
following: 

(a)  Within  50  hours  time-in-service  after 
the  efiective  date  of  this  AD.  perform  a  visual 
inspection  to  detect  cracking  in  the  rear 
engine  mount  struts,  part  number  (P/N) 
87110016-003,  in  accordance  with  Canadair 
Model  CL-215-6B11  Alert  Service  Bulletin 
215-A3040,  dated  September  2, 1992. 

(1)  If  no  cracking  Is  detected,  repeat  the 
visual  inspection  thereafter  at  intervals  not  to 
exceed  50  hours  time- In-service,  until  the 
requirements  of  paragraph  (b)  of  this  AD  are 
accomplished. 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  replace  the  engine  rear  mount 
strut  with  a  new  strut,  P/N  87110016-009  or 
-Oil,  in  accordance  with  the  service  bulletin. 

(b)  Within  2  years  after  the  eSisctive  date 
of  this  AD,  replace  all  engine  rear  mount 
sUuts,  with  new  struts,  P/N  87110016-009  or 
-Oil.  in  accordance  with  Canadair  Model 
CL-215-6B11  Alert  Service  Bulletin  215- 
A3O40.  dated  September  2. 1992.  Such 
replacement  constitutes  terminating  action 
for  the  insjjections  required  by  this  AD. 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  rear  engine  mount  strut, 
P/N  87110016-003,  on  any  airplane. 

(d)  An  alternative  method  of  complianoe  or 
adjustment  of  the  compliance  time  tliat 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircrafl  Certification  Office  (AGO).  FAA, 
Engine  and  Prof)eller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  AOO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  If  any,  may  be 
obtained  from  the  New  York  AGO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  tliis  AD  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on  October 
6.1993. 

DarreO  M.  Pedenon* 
Acting  Manager,  Transport  AirplanB 
DinctaratB.  Aircraft  Certification  Service. 
(FR  Doc  93-25043  Filed  10-12-93: 8;45  am] 
HUMQ  coot  4eie-i»-^ 
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tUMUARY:  This  doaiment  proposes  the 
idoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  E)C- 
6,  DC-9,  and  DC-9-80  series  airplanes; 
Model  MD-88  airplanes;  and  C-9 
(military)  airplanes.  This  proposal 
would  require  inspection  of  the  center 
and  side  windshields,  and  replacement 
of  discrepant  windshields.  This 
proposal  is  prompted  by  reports  that  the 
core  ply  of  certain  windshields  were 
Incorrectly  tempered  during  the 
manufactxiring  process.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  failure  of  the 
windshield. 

DATES:  Comments  must  be  received  by 
November  29, 1993. 
ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  93-NM- 
156-AD.  1601  Und  Avenue.  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
hoUdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation.  P.O. 
Box  1771.  Long  Beach,  CaUfomia 
90846-1771.  Attention:  Business  Unit 
Manager,  Technical  Pubhcations — 
Technical  Administrative  Support,  Cl- 
L5B.  This  information  may  be  examined 
at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA. 
Transport  Airpluie  Directorate.  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
CaUfomia. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Hempe,  Aerospace  Engineer, 
Airframe  Branch.  ANM-122L,  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
CaUfomia  90806-2425;  telephone  (310) 
988-5224;  fax  (310)  988-5210;  or  Mike 
Lee,  Aerospace  Engineer,  Airframe 
Branch.  ANM-122L.  FAA.  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3229  East 
Spring  Street.  Long  Beach,  CaUfomia 
90806-2425:  telephone  (310)  988-5325: 
fax  (310)  988-5210. 

SUPPLEMENTARY  MFORMATION: 

I  Comments  Invited 

Interested  persons  are  invited  to 
I  participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Commimications  shall 


identify  the  Rules  Docket  nimiber  and 
be  submitted  in  tripUcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  Ught 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  follov«ng 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-156-AD."  The 
postcard  will  h»  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-156-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

Recently,  one  operator  ot  Model  IX)- 
9-82  series  airplanes  reported  that  the 
first  officer's  side  windshield  failed  due 
to  a  failure  of  the  glass  core  ply. 
Investigation  revealed  that  this  failure 
could  be  attributed  to  incorrect 
tempering  of  the  core  ply  during  the 
manufacturing  process  of  center  and 
side  windshielas  that  were 
manufactured  by  Pilkington  Aerospace 
(formerly  Swedlow  Incorporated)  after 
Febmary  1992.  If  the  core  ply  should 
feil  in  flight,  the  two  remaining  pUes 
should  sustain  normal  operating  loads 
(during  cabin  pressurization).  However, 
the  windshield  would  lose  its  fail-safe 
capabiUty  and  would  be  imable  to 
protect  the  pilot  from  a  bird  strike  or  an 
impact  with  other  foreign  objects.  This 
condition,  if  not  corrected,  could  result 
in  ^lure  of  the  windshield. 

Although  the  windshield  involved  in 
the  described  incident  was  installed  on 
a  Model  DC-9-82  airplane,  the 
discrepant  windshields  could  also  be 
installed  on  Model  DC-8  and  DC-9 
series  airplanes,  other  Model  DC-9-80 
series  airplanes.  Model  MD-88 
airplanes,  and  C-9  (miUtary)  airplanes. 


Therefore,  the  FAA  has  determined  that 
the  same  unsafe  condition  may  also 
exist  with  regard  to  those  airplanes. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  DC-8  Alert  Service 
Bulletin  A56-16,  Revision  1,  dated  July 
1.  1993  (for  Model  DC-8  series 
airplanes);  and  McDonnell  Douglas  DC- 
9  Alert  Service  Bulletin  A56-15.  dated 
June  15, 1993.  and  Revision  1,  dated 
September  15, 1993  (for  all  Model  DC- 
9  series  airplanes).  These  service 
bulletins  describe  procedures  for 
inspection  and  replacement  of  center 
and  side  windshields  that  were 
manufactured  by  Klkington  Aerospace. 
Replacement  windshields  are  either 
those  not  manufactured  by  Pilkington, 
or  those  that  have  been  manufactured  by 
Pilkington,  but  previously  recertified 
and  re-identified  by  Pilkington. 

Since  an  unsafe  condition  has  been 
identified  that  is  Ukely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  an  inspection  of  the  center  and/ 
or  side  windshields  to  determine  the 
manufacturer;  and  replacement  of  any 
windshields  with  either  ones  that  were 
not  manufactured  by  Pilkington.  or  ones 
that  were  manufactured  by  Pilkington, 
but  have  been  previously  recertified  and 
re-identified  by  Pilkington.  These 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
applicable  service  bulletin  described 
previously.  Only  airplanes  on  which  the 
windshield(s)  was  replaced  after 
Febmary  1992  would  be  affected. 

There  are  approximately  235  Model 
DC-8  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  140  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  .5  work  hour  per  airplane 
to  accompUsh  the  proposed  inspection, 
and  that  the  average  labor  rate  is  $55  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  inspections 
of  this  AD  on  U.S.  operators  of  Model 
DC-8  series  airplanes  is  estimated  to  be 
$3,850,  or  $27.50  per  airplane. 

There  are  approximately  1.978  Model 
DC-9  and  DC-9-80  series  airplanes. 
Model  MD-88  airplanes,  and  C-9 
(miUtary)  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  1.079  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  .5  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  inspections 
of  the  AD  on  U.S.  operators  of  Model 
DC-9  and  DC-9-80  series  airplanes. 
Model  MD-88  airplanes,  and  C-9 
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(military)  airplanes  Is  estimated  to  be 
$29,673.  or  $27.50  per  airplane. 

Based  on  the  figiues  discussed  above, 
the  total  cost  impact  of  the  proposed 
inspection  actions  on  U.S.  operators  is 
estimated  to  be  $33,523.  This  total  cost 
figure  assumes  that  no  operator  has  yet 
accomplished  the  proposed 
requirements  of  this  AD  action. 

Should  an  inspection  reveal  that  a 
discrepant  windshield  was  installed,  the 
necessary  replacement  of  that 
windshield  would  require 
approximately  10  additional  work  hours 
to  accomplish,  at  an  average  labor  rate 
of  $55  per  work  hour.  Required 
replacement  parts  would  be  provided  at 
no  cost  to  operators.  Based  on  these 
figures,  the  total  cost  impact  of  any 
necessary  replacement  on  U.S.  operators 
would  be  $550  per  airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effiacts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"AOOWESSES." 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safiety. 

The  Propoeed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


AalkMttjr:  40  U.S.C  App.  1354(a).  1421 
and  1423: 49  U.S.C  106(g):  and  14  CFR 
11.89. 

139.19    (Amendwll 

2.  Section  39.13  Is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  DovgUc  Docket  93-NM-1S6- 
AD. 

Applicability:  Model  DC-S-60  and  -70 
series  airplanes  on  which  the  center 
windshield  has  been  replaced  after  February 
1992;  and  Model  DC-9-10.  -20.  -30,  -40, 
and  -50  series  airplanes.  Model  DC-9-81, 
-82.  -S3,  and  -67  airplanes.  Model  MD-SS 
airplanes,  and  C-9  (military)  airplanes,  on 
which  the  center  and/or  side  windshield(s) 
has  been  replaced  after  February  1992; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  windshield, 
accomplish  the  fbllowiog: 

(a)  For  Model  DC-d-60  and  -70  series 
airplanes:  Within  30  days  after  the  effective 
date  of  this  AD.  perform  a  visual  inspection 
of  the  center  windshield  to  determine  the 
manufocturer. 

(1)  If  the  windshield  «»ras  not  manufactured 
by  Pilkington  Aerospace:  No  fiuther  action  is 
required  by  this  AD. 

(2)  If  the  center  windshield,  part  number 
5887275-501.  was  manufactured  by 
Pilkington  Aerospace:  Prior  to  further  flight, 
replace  the  center  windshield  with  either  of 
the  %vind8hields  specified  in  paragraph 
(a)(2)(i]  or  (a](2)(ii)  of  this  AD.  in  accordaix» 
with  McDonnell  Douglas  DC-8  Service 
Bulletin  A56-16,  Revision  1.  dated  July  I. 
1993. 

(i)  A  center  windshield  that  tvas  not 
manu&ctured  by  Pilkington  Aerospace;  or 

(ii)  A  center  windshield  that  has  been 
manubctured  by  Pilkington  Aerospace,  but 
previously  recertified  and  re-identified  by 
Pilkington  Aerospace. 

(b)  For  Model  DC-ft-10.  -20.  -30,  -40,  and 
-50  series  airplanes:  Model  DC-9-81,  -82. 
-83.  and  -87  airplanes;  Model  MD-88 
airplanes;  and  C-9  (military)  airplanes: 
Within  30  days  after  the  efiective  date  of  this 
AD.  perform  a  visual  inspection  of  the  center 
windshield  and  side  wrindshleld  to  determine 
the  manufacturer. 

(1)  If  the  center  and  side  windshields  were 
not  manufactured  by  Pilkington  Aerospace: 
No  further  action  is  required  by  this  AO. 

(2)  If  the  center  windshield,  part  number 
5887275-501.  or  the  side  windshield,  part 
number  5912290-501.  was  manu£M:tured  by 
Pilkington  Aerospace:  Prior  to  further  fllghC 
replace  the  center  and/or  side  windshield(s) 
with  either  of  the  windshields  specified  In 
paragraph  (b)(2)(i)  or  (b)(2)(ii)  of  this  AD,  in 
accordajDce  writh  McDoimell  I!)augla8  DC-9 
Alert  Service  Bulletin  AS6-1S,  dated  June  IS, 
1993;  or  Revision  1,  dated  September  15. 
1993. 

(i)  A  center  and/or  side  windshield(s)  that 
was  not  manu&ctured  by  Pilkington 
Aerospace;  or 

(il)  A  center  and/or  side  «rindshield(s)  that 
hat  been  manufactured  by  Pilkington 
Aerospace,  but  previously  recertmed  and  re- 
identified  by  Pilkington  Aerospace. 


(c)  Aa  of  the  eSscllve  date  of  this  AD.  no 
person  shall  install  on  any  airplane  a  center 
windshield,  part  number  5S87275-501.  or 
side  windshield,  part  number  5912290-501. 
that  has  been  manu&ctured  by  Pilkington 
Aerospace,  unless  that  windshield  has  been 
previously  recertified  and  re-identified  by 
Pilkington  Aerospace. 

(d)  An  altemaUve  method  of  complianca  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACQ). 
FAA.  Transport  Airplane  Directorate. 
Operators  shall  sut>mit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager.  Lo«  Angeles  ACQ. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(e)  Special  Qight  permits  may  be  issued  In 
accordance  tvlth  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on  October 
6. 1993. 

Darrell  M.  Pedenon. 
AclJ/ig  Mona^r.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
JFR  Doc.  93-25044  Filed  10-12-93:  8:45  am) 
■LUNQ  cooc  4sie-is-r 


SECURfTIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[ReleaM  Na  34-33026;  File  No.  S7-29-93] 
RiN3235-AQ00 

Payment  for  Order  Row 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rulemaking. 

8UMMAAY:  The  Securities  and  Excfiange 
Commission  ("Commission"  or  "SEC") 
proposes  a  rule  and  rule  amendments  to 
require  enhanced  disclosure  of  payment 
for  order  flow  practices  on  customer 
confirmations,  annual  accoimt 
statements,  and  on  new  accounts.  The 
practice  of  payment  for  order  flow  has 
generated  much  debate  within  the 
securities  industry  regarding  the 
potential  benefits  and  harm  to  public 
investors.  The  Ckimmission's  proposal  Is 
designed  to  advance  that  debate  by 
offering  a  concrete  regulatory  proposal 
and  possible  alternatives  or 
supplements  to  that  proposal  for  public 
consideration.  The  Commission  believes 
that  fuller  disclosure  of  payment  for 
order  flow  practices  will  further 
competition  for  retail  orders  by  enabling 
customers  to  evaluate  better  the  markets 
to  which  their  orders  are  routed. 
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OAIB:  Comments  sbouki  be  submitted 
oo  or  before  Deoember  3. 1993. 
AOORESSES:  interasted  penoas  riiould 
submit  three  copies  of  their  written 
data.  vie«irs  and  opinions  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Fvrh<^ngn 
Commission.  450  Fifth  Street  NW., 
Washington.  OC  20549.  and  should  refer 
to  File  No.  S7-29-93.  All  submissions 
will  be  made  available  for  public 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
room  1024. 450  Fifth  Street,  NW. 
Washington,  DC  20549. 
FOR  FUmHER  INFORMATION  CONTACT:  Jill 
W.  Ostergaard,  202/272-738^,  Attorney. 
Branch  of  the  National  Market  System. 
Office  of  Self-Regulatory  Oversight  and 
Market  Structure,  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission,  (Mall  Stop  5-1)  450  5th 
Street.  NW,  Washington,  DC  20549. 

8UPPIXMENTARY  »IFORMATX)N: 

I.  Intredoctton  and  Backgnmnd 

The  Commission  proposes  for 
comment  amendments  to  Rule  10b- 
10(a)(7)(iii),  (17  CFR  240.10b- 
10{aK7Kiii))  requiring  enhanced 
disclosure  on  customer  order 
confirmations  and  Rule  10b-10(e){9)  (17 
CFR  240.10b-10(e)(9).  defining  payment 
for  order  flow,  and  proposes  Rule 
llAcl-3,  (17  CFR  240  llAcl-3) 
requiring  enhanced  disclosure  on 
customer  annual  account  statements, 
and  on  new  accounts  regarding  payment 
for  order  flow.  Generally  speaking, 
payment  for  order  flow  is  the  practice  erf 
market  makers  or  exchange  specialists 
compensating  brokerage  nrms  for 
directing  customer  orders  to  them  for 
execution.  1  As  discussed  in  greater 
detail  below,  this  issue  has  generated 
much  debate  and  controversy  within  the 
securities  industry  regarding  the 
potential  benefits  and  harm  to  ptrf)lic 
investors,  and  the  U.S.  Congress  has 
shown  continuing  interest  in  the 
resolution  of  that  controversy.'  in  1984. 


<  A*  diacoMad  mon  fully  batow  (sm  Sacttoo 
niE..  infra),  there  is  a  d«bata  amaog  the 
conuaantators  regarding  precissly  what  types  of 
practioe*  should  be  deemed  to  uivolv«  peyment  far 
order  Qow.  Od  the  ooe  hand,  •ome  have  focused  on 
cash  payments  by  ovor-lhe-counter  ("OTC")  market 
maker*  for  the  receipt  of  order  flow.  Simllariy,  lome 
have  ufued  that  caili  payment  for  order  flow  U 
dietiagulthable  fnm  non-cuh  payments  tacfa  as  be 
reductions  or  fabatea  because.  imUke  rebates,  cash 
payments  may  comprumlse  the  broker's  order 
RMittBf  dadaion  soch  that  the  best  execvtion  of 
CMKwMT  ordan  is  not  obtaimd.  On  the  other  hand. 
oAmt*  have  argusd  that  a  Tartety  of  eooBomic 
incaaBraa  to  direct  order  flow  to  a  partlcalar 
market  are.  at  least,  the  ecoBomic  Bt}ui»aleMt  of 
payment  for  oedar  flvw. 

•  Ob  March  6. 1992.  ConsNasMai  fobn  O 
Diasal.  CkaiMMB  af  *•  H«Ma( 


the  NASD  esft^lished  a  spedal 
committee  to  consider  the  topic  of 
payment  for  <Mrder  flow.^  and  in  1969i, 

the  Commission  hosted  a  roundtable 
discussion  on  this  topic.«  In  1990.  the 
Chicago  Stock  Exchange  ('GHX") 
(formerly  the  MidM'est  Stock  Exchange 
or  "MSE")  submitted  a  petiti<H)  for 
rulemaking  »  regarding  payment  for 
order  flow  that  was  withdrawn  on 
October  29. 1991.*  In  late  1990.  the 
NASO  Board  of  Governors  appointed 
another  special  committee,  headed  by 
former  SEC  Chairman  David  S.  Ruder,  to 
study  payment  for  order  flow  practices 
in  the  securities  industry.'  in  199Z.  tiw 
Commission  solicited  comment  on 
payment  for  ordw  flow  practices  as  part 
of  the  Division  of  Market  Regulation's 
("Division")  Market  2000  Study.* 
Today's  proposal  is  designed  to  advance 
that  debate  by  offering  a  concrete 
regulatory  proposal  and  possible 
ehematives  or  supplements  to  that 
proposal  for  public  considetBtion. 


BraadM 


letter faooi  loha  O.  Dingait.  Chairman.  Hocse 
Coamiwae  ea  btatfy  and  Commerce,  to  HoaoraUa 
Richard  C  Biaadea.  Cbaicman.  SBC  datad  ttech 
6.1»es. 

On  May  13.  1993.  the  Subcommittee  on 
Telecommunicatioiu  and  Finance 
("Sobcocnmittee"!  of  the  House  Committee  on 
Energy  and  Commerce  tield  a  bflann^  re<;ardiBg  Aa 
future  of  the  stock  market  and  inducements  for 
order  flow  ("Subcommittee  Haenng~]  The 
foUowteg  persoiu  teatified  before  tite 
Subcommittee:  Richard  A  Grasso.  Executive  Vio» 
CliairmaD  and  Praaidaat.  New  York  Stock 
Exchange,  Isk:.  rNTSE"):  David  S  Rader,  Pwtnar. 
Bakar  and  McKanzie;  Bernard  L  Madoff,  Chairman. 
Bernard  L.  Madoli  Invaatmeot  Securibes;  Robert  B. 
FagaoaoB.  Maaaging  Partner.  Fagenson  Frankel 
Stratcbar  *  Coben  (a  NYSE  specialist  Sim):  «id 
Caroliaa  B.  Austin.  Praaidant  and  Chief  Exacutiva 
Otflcar.  Oampaey  ft  Company  (a  Chicago  Slock 
Fjchange  specialist  firm)  All  of  die  individuals 
provided  written  testimony.  Ms.  Austin  a»d  Mr. 
Fagenson  Issoed  a  joint  stalemaot 

>  The  Committee  concluded  that,  at  the  least, 
confirmatian  disclosure  of  payment  for  ortler  flow 
U  required  On  April  30, 1985,  the  NASD  Isaued 
Notice  to  Members  8$-32.  wrhich  reminded 
members  of  their  obligatioas  to  obtain  best 
axecuhon.  The  notice  also  stated  that  payiaeots 
received  for  directing  order  flow  must  be  disdoeed 
in  customer  confirmatlona. 

*  See  Securities  and  Exchange  Commission. 
Roundtabie  on  Commission  Dollar  and  Payment  for 
Ortler  Flow  Practices  Ouly  24,  1969)  {official 
transcript):  and  Divisloo  of  Market  Regulatioo. 
Roundlabie  Summary  14  (available  in  tha 
Commission's  Public  Reference  Room). 

°  The  Petition  was  Sled  with  the  Commission  on 
May  21, 1990  purauani  to  section  SS3(e)  of  the 
Adminiatrative  PiT>cedure  Act  5  t).S.C  S53(a) 
(19Se),  and  Rule  4<a)  of  die  Commission's  Rule*  of 
Practice.  17  CFK  Ul.4(a)  (1992). 

•Seetatterfrom).  Craig  Long,  Vice  Preaidaat.    ■- 
CeMtal  Coiuuai  and  Secretary.  MSEfoomnliy  Iha 
am.  to  leaaihaBG.  Katx.  Secralanr.  SEC.  dated 
October  29.  tsei. 

'  The  CiMMdttae  iaaoad  its  report  on  hUy  ZS. 

1991.  Sae  NASO.  iDdwMiiaBU  far  Oidarnaw  (My 
1991)  ("Radar  RaparT). 

•  SaoMMaa  &K^ai«a  Act  aalaaaa  No.  SOtn  Ocdy 
14.MMJ.S7ns<Mr. 


Specifically,  the  Commission  is 
proposing  to  amend  Rule  lOb-10. 
subparagraph  (aK7Kiii).  (17  CFR 
240.10b-10(aM7)(iii)  to  require  broker- 
dealers  to  include  on  the  confirmation 
of  each  transacLicn  in  a  national  market 
system  security  whether  payment  for 
order  flow  was  received  and.  if  so.  the 
amount  of  any  monetary  payment, 
discount,  rebate  or  reduction  m  fee 
received  in  connection  with  the 
transaction  in  a  national  market  system 
security.  In  addition,  the  proposed 
amendment  to  paragraph  (e)(9)  of  Rule 
lOb-10  would  define  payment  for  order 
flow  to  include  all  forms  or 
arrangements  compensating  brokers  for 
directing  order  flow. 

The  Commission  is  also  proposing  to 
add  Rule  llAcl-3.  paragraphs  (a)(1) 
and  (2),  to  require  disclosure  on  eadi 
new  account  and  on  a  yearly  basis 
thereafter,  on  the  annual  account 
statement,  the  firm's  policies  regarding 
receipt  of  payment  for  order  flow  from 
any  broker  dealer  (including  market 
makers),  exchange  members  or 
exchanges  to  which  it  routes  customers' 
orders  in  national  market  system 
securities  for  execution;  and 
information  regarding  the  aggregate 
amount  of  monetary  payments, 
discounts,  rebates  or  reduction  in  fees 
received  bv  the  firm  over  the  past  year. 

Although  the  Commission 
preliminarily  believes  a  disclosure 
approach  will  best  address  concerns 
regarding  fwjonent  for  order  flow,  the 
Commission  also  requests  comment  oo 
various  alternatives  to  that  approach. 
Hiese  alternatives  range  from 
prohibiting  payment  for  order  flow  to 
clarifying  the  method  by  which  trades 
and  quotes  are  rej>oried.  The  remainder 
of  this  release  describes  payment  for 
order  flow  practices  and  issues  raised  by 
those  practices.  Thereafter,  the  release 
describes  the  approaches  the 
Commission  miiht  take  to  address  those 
concerns,  including  increased 
disclosiue  requirements  applicable  to 
payment  for  order  flow,  remission  of 
those  payments  to  the  customer  whose 
order  generated  the  payment,  and 
changes  to  trade  and  quote  reporting 
rules  to  reduce  &e  minimum  increment 
for  reporting  prices.  The  release 
identifies  specific  areas  commentators 
migjit  address  and  includes  the  text  of 
a  proposed  ruie  and  rule  amendments. 

n.  Description  of  Payment  for  Order 
Flow  Practices 

The  practice  of  payment  for  artier 
flow  evolved  in  part  from  fses 
traditionally  paid  by  wholesale  market 
makers  in  OTC  securities  to  their 
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correspondents.'  Historically,  regional 
correspondents  have  been  paid  a  fee  per 
share  for  handling  trades  with  other 
local  firms  on  behalf  of  the  wholesale 
firm.  At  times,  these  regional 
correspondents  also  have  been  paid  for 
sending  their  order  flow  to  the 
wholesale  firm.'o  As  competition  for 
ore  order  flow  increased,  wholesale 
firms  began  to  approach  other  retail 
firms,  particularly  discount  brokers,  to 
assure  themselves  a  steady  stream  of 
orders.  To  compensate  retail  firms  for 
guaranteeing  such  order  flow, 
wholesalers  began  paying  for  this  order 
flow.  The  payment  of  cash  for  order 
flow  is  now  common  in  the  OTC 
market."  The  payment  of  cash  or  its 
monetary  equivalent  for  order  flow  in 
the  listed  market  is  a  relatively  recent 
phenomenon,  but  one  that  has  become 
widespread.  It  began  when  several  new 
third  market  makers  '^  entering  the 
market  within  the  past  five  years  used 
it  to  attract  order  flow  to  their 
operations,  and  then  spread  to  some 
regional  specialists.'*  The  regional  stock 


exchanges  maintain  that  third  market 
makers  instituted  the  practice  of 
payment  for  order  flow  on  a  large  scale, 
and  that  the  regionals  followed  to 
prevent  loss  of  business. '*  In  addition, 
although  the  practice  originated  with 
wholesale  firms  with  no  direct  retail 
order  flow.'*  some  integrated  firms  also 
may  be  paying  for  order  flow  now. 
Although  no  precise  figures  exist,  the 
Commission  estimates  that  between 
15%  and  20%  of  the  order  flow  in  listed 
stocks  is  routed  pursuant  to  cash 
payment  arrangements.  Generally,  firms 
that  have  payment  for  order  flow 
arrangements  with  other  firms  pay  a 
small  fee,  usually  between  one  and  two 
cents  per  share,  for  retail  orders  routed 
to  them.'ft 

In  this  connection,  many  OTC  and 
third  market  makers  have  developed 
automated  execution  systems  that 
provide  their  customers  with  quick, 
efficient  and  comparatively  inexpensive 
executions  at  the  best  displayed 


'  Firms  often  have  reUtiouhips  with  regional 
Arms,  which  are  known  as  "conespondent 
networks."  Correspondent  networks  wer« 
developed  to  provide  regional  finns  an  established 
contact  point  in  the  New  York  City  market  and  to 
provide  New  York  firms  access  to  a  wider 
geographical  area.  The  correspondent  relationship 
usually  results  in  the  regional  correspondent  firm 
sending  much  of  its  OTC  order  flow  to  the  New 
York  firm,  providing  the  firm  with  a  steady  stream 
of  orders  and  the  regional  firm  with  a  strong 
relalionship  with  a  market  maker. 

The  practice  of  pa>-ing  for  order  flow  in  the  retail 
equity  marjcets  has  been  compared  at  times  to  the 
use  of  soft  dollars  in  the  institutional  markets.  Both 
practices  involve  agents  obtaining  benefits  from 
broker -dealers  as  a  result  of  ciutomers'  securities 
transactions;  yet  there  are  major  differences 
between  these  practices.  Payment  for  order  flow 
and  the  use  of  soft  dollars  involve  different  market 
participants,  have  different  competitive  and  market 
structure  concerns,  and  have  different  legal 
frameworks.  The  Commission  believes,  however, 
that  disclosure  is  an  Important  means  of  addressing 
concerns  arising  from  soft  dollar  practices  as  well 
as  payment  for  order  flow.  Accordingly,  the 
Commission  has  directed  the  staff  to  report  to  the 
CommiMlon.  within  45  days,  on  the  advisability  of 
requiring  more  extensive  disclosure  by  investment 
advisers  of  their  soft  dollar  arrangements. 

>oThe  CHX  (formerly  the  MSE)  argues  that 
correspondent  practices  bear  no  relationship  to 
current  rebate  practices.  See  letter  from  ).  Craig 
Long.  Vice  President.  MSE  to  Jonathan  G.  Kalz, 
Secretary,  SEC.  dated  January  8. 1991  ("January 
Long  Letter"),  at  7. 

■>  At  the  Roundtable  on  Payment  for  Order  Flow 
in  1969,  the  NASD  reported  that  the  results  of  a 
member  survey  indicated  that  of  the  433  responses 
received,  62  firms  reported  making  payments  to 
some  241  firms.  The  average  payments  reportedly 
were  one  to  two  cants  per  share.  See  Roundtable 
Sunmiary,  supra  note  4.  at  14. 

■>  Third  market  makers  make  OTC  markets  io 
stocks  that  are  also  listed  and  traded  on  an 
exchange. 

»In  September  of  1909.  the  Division  sent  letters 
to  the  SROs  requesting  that  they  survey  members 
regarding  the  extent  of  payment  for  order  flow 
practice.  The  Philadelphia  Stock  Exchange 


reported  that  they  surveyed  179  members  and 
received  156  responses  claiming  that  no  member 
currently  pays  for  order  flow.  See  letter  from  Diane 
Anderson,  Assistant  Vice  President,  Examinations 
Department,  Philadelphia  Stock  Exchange,  to  Jill 
Finder,  Attorney.  Branch  of  the  National  Market 
System.  Office  of  Self-Regulatory  Oversight  and 
Market  Structure,  Division  of  Market  Regulation. 
SEC,  dated  February  23,  1990.  The  CHX  reported 
that  no  specialists  on  the  CHX  reported  engaging  in 
payment  for  order  flow,  although  the  Commission 
understands  that  some  CHX  specialists  now  may  be 
paying  for  order  flow.  See  letter  from  J.  Craig  Long. 
Vice  President,  General  Counsel  and  Secretary, 
MSE,  to  Richard  G.  ICetchum,  Director,  Division  of 
Market  RegulaUon.  SEC,  dated  February  21. 1990. 
The  Pacific  Stock  Exchange  surveyed  461  members 
and  received  156  responses.  Of  the  S2  speclalisU 
responding  (a  100%  response  rate),  40  pay  or 
receive  payment  for  order  flow.  Of  the  130  market 
makers  responding  (a  53%  response  rate),  only  one 
pays  or  receives  payment  for  order  flow.  Of  the  47 
floor  brokers  responding  (a  36%  response  rate), 
none  pays  or  receives  payment  for  order  flow.  See 
letter  from  David  P.  Semak,  Vice  President. 
Regulation.  Pacific  Stock  Exchange,  to  Jill  C  Finder, 
Attorney.  SEC,  dated  February  23,  1990.  The  Boston 
Stock  Exchange  reported  that  out  of  21  specialist 
firms,  none  pays  or  receives  cash  payment  for  order 
flow,  but  three  firms  engage  In  other  forms  of 
reciprocal  practices.  See  letter  from  William  G. 
Morton,  Jr.,  Chairman  and  Chief  Executive  Officer. 
Boston  Stock  Exchange,  to  Richard  G.  Ketchum, 
Director,  Division  of  Market  Regulation,  SEC,  dated 
August  21, 1990.  The  Commission  received  no 
written  response  from  the  New  York  Stock 
Exchange  ("NYSE")  or  the  American  Stock 
Exchange. 

See  also  Nonis.  NY.  Times.  Mar.  2, 1992,  at  Dl: 
Coffee.  Brokers  and  Bribery,  N.Y.LJ ,  Sept  27, 
1990.  at  5;  Torree,  Third-Market  Trading  Crowds 
Stock  Exchanges.  Wall  St.  J.,  Mar.  8, 1990,  at  Cl. 
•<  See  letter  from  William  G.  Morton.  Jr.,  BSE. 
John  L  Fletcher,  MSE,  Leopold  Korins,  PSE.  and 
Nicholas  A.  Giordano.  Phlx.  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  December  11. 1992. 

»  Because  of  their  lack  of  retail  networks, 
wholesale  firms  often  are  dependent  on  their  ties 
to  other  broker-dealer  firms  for  order  flow. 

I*  The  Commission  understands  that  payment  for 
unlisted  stocks  Is  greatw  than  payment  for  listed 
stocks. 


quotation, '7  Some  systems  also  expose 
orders  which  provide  an  opportunity  for 
oistomer  orders  to  be  executed  at  a 
price  between  the  quoted  spread." 
These  automated  execution  systems 
have  enhanced  these  firms'  ability  to 
execute  small  orders  more  cost 
effectively.  As  competition  among  firms 
providing  automated  execution  systems 
nas  increased,  it  appears  that  firms 
increasingly  use  payment  for  order  flow 
as  a  means  of  attracting  order  flow  to 
their  automated  execution  systems. 

in.  Issues  Raised  by  Payment  for  Order 
Flow 

Payment  for  order  flow  practices  may 
pose  a  potential  conflict  between  the 
interests  of  a  customer  and  the  interests 
of  a  broker.  The  conflict  of  interest 
inherent  in  the  receipt  of  such 
compensation  raises  disclosure,  best 
execution,  and  agency  ^d  market 
structure  issues,  which  are  discussed 
below. 

A.  Disclosure 

A  firm  receiving  payment  for  order 
flow  must,  at  least,  meet  certain 
minimum  disclosure  requirements.  The 
Commission's  confirmation  disclosure 
rule.  Rule  lOb-10  under  the  Securities 
Exchange  Act  of  1934  ("Act").''  requires 
that  confirmations  sent  to  customers  for 
agency  transactions  disclose  the  "price" 
at  which  the  order  was  executed,  as  well 
as  the  remuneration  paid  to  the  broker- 
dealer  by  the  customer  in  the  trade. 
Paragraph  (a)(7)(iii)  of  Rule  lOb-10  also 
generally  requires  broker-dealers  to 
disclose  the  source  and  amount  of  any 
other  remuneration  received  in 
connection  with  a  transaction.  In  most 
transactions.20  however,  the  Rule 
permits  broker-dealera  merely  to  state 
"whether  any  other  remimeration  has 
been  or  will  be  received."  and  to  furnish 
the  source  and  amoimt  of  such  other 
remuneration  on  written  request.  Thus. 
Rule  lOb-10  currently  requires  a  broker- 
dealer  to  indicate  specifically  if  it  is 
receiving  payment  for  order  flow  in 
connection  with  a  particular  customer 
trade,  but  allows  the  broker-dealer  to 


>'  Orders  not  processed  through  these  systems  are 
executed  over  the  phone,  manually  confirmed,  and 
then  sent  to  clearing.  Automated  execution  systems 
automate  each  of  these  steps.  See  Division  of 
Market  Regulation,  The  October  1967  Market  Break 
1-5  to  1-7  and  Chapter  7  (Feb.  1988),  and  Division 
of  Market  Regulation.  Market  Aiulysls  of  October 
13  and  16,  1989  35-61  and  86-88  (Dec  1990)  for 
a  description  of  these  systems. 

■  •  See  Madoff  Letter,  infra,  note  28. 

i»17CFR240.10b-10. 

»The  only  transactiotu  subject  to  the  greater 
disclosure  requirements  are  purchases  from  broker- 
dealers  participating  In  a  distribution,  and  sales 
where  the  broker  Is  participating  In  a  tender  offer. 
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omit  the  description  at  this  peymsnt 
from  the  confiirnation. 

On  Apnl  18.  1990.  the  NASD  Bled 
with  the  Commission  a  proposed  rule 
change,  subsequently  amended,  that 
would  require  enhanced  disclosure  of 
payment  for  order  flow  to  customers.^! 


I'  Fil«  No.  SR-NASD-90-22.  S«cariti«  ExclungB 
Act  Rtlease  No.  28020  (May  15.  1990).  55  FR  21284. 
The  propoul  is  the  subiect  of  a  separate  proceading 
in  whid^  the  Comiius$ion  bas  tougfat  pubiic 
commeot.  Th(>  Commiuioa  received  ii  comment 
letten  Mapoodiuft  to  the  initial  release,  t%vo  of 
which  supported  the  proposal  (see  letten  to 
Jonathan  G.  Katz,  Secretary.  SEC,  from  ALan  B. 
LeveDBOn.  Fulbright  k  )aworski.  and  Irving  M. 
Pollack  (on  behalf  of  the  finni  of  Bernard  L.  Madoff 
Investment  Secuhtiet,  Inc.,  Mayer  k  Schweitzer. 
Inc.  and  Harzog.  Heme,  Gaduid.  Incl.  dated 
Septenbar  19, 1990  ("Pollack  Letter"!;  and 
Frederick  I.  Reif.  Vice  Prasidaat.  A.G.  Edwards  k 
Sons.  Uc.  dated  October  4.  1990  ("Reif  Latter")); 
seven  of  which  opposed  it  (see  letters  to  Joaathan 
G.  ICfltz  from  Andipw  M.  lOein  (on  behalf  of 
anonymous  clients).  Schiff.  Hardin  k  VVaita.  dated 
July  5. 1990  ("Hein  Letter");  Thomas  F.  Ryaa.  Jr, 
Executive  Managing  Duiector  and  John  M.  Uitin, 
Geoaral  Counsel,  Kidder,  Peabody  k  Co..  dated  July 
27, 1990  ("Ryan  Letter  ); ).  Craig  Loiig.  Vice 
Presidatu.  Geoaral  Counsel  and  Sucretary.  MSE. 
dated  }mly  17.  1990  (July  Long  Letter");  )ames  E. 
Buck.  Senior  Vice  President  and  Secretary,  NYSE, 
dated  June  IS.  1990  ("Buck  Letter"):  M«gar«ta 
Abram&  Attorney,  Feochurch  Securibes.  i»k  .  dated 
June  12. 1990  ("Abrams  Latter").  Thomas  G. 
Wilsoa.  dated  June  12,  1990  ("Wilson  Letter"); 
Christopher  P.  Kleihege.  President.  K  Securitios. 
dated  Juaa  7.  1990  ("Kioihege  Letter")  and  letter 
from  Patar  Blo%viu,  Pracidaot.  Security  Traders 
AMnriation  of  Los  Angeles.  Inc.  to  Brandon  Backer. 
Assoriam  Director.  Division  of  Market  RegulatioD. 
SBC.  dated  Apnl  IS.  1991  C'Blowitz  Lattw"));  one 
supported  the  proposal  subiect  to  specific 
comments  (see  letter  from  Jack  W.  Lavsry,  Senior 
Vice  Praaident.  Merrill  Lynch  Intamatioaal  Bank,  to 
Jonathan  G  Katz.  dated  June  22,  1990( "Lavery 
LaOar"));  and  one  requested  that  the  Commlssioa 
republish  the  release  with  a  request  for  comments 
on  additional  iMuas  (see  letter  from  Robert  M.  Lam. 
Chairman.  Pennsylvania  Securities  Commiaaion.  to 
Jonathan  C.  Kate  Secretary.  SBC.  dat«i  July  27. 
1990). 

Of  thase  opposing  the  filing,  four  oppose  the 
practice  of  payment  for  order  flow  outright, 
regardless  of  the  disclosure  (see  July  Long  Letter, 
Klein  Latter,  Kleihege  Letter  and  Biowitz  Lettar; 
separately,  the  MSE  also  requested  that  the 
Commission  disapprove  the  NASO's  proposal):  two 
oppose  the  practice  and  believe  that  (be  NASD's 
proposed  language  is  inadequate  (see  Ryan  Lettar 
and  WUson  Letter);  and  one  did  not  axpreu 
oppoairion  to  the  practice  but  believes  the  NASD's 
disclosure  is  inadequate  (see  Buck  Lettar)  Those 
comaantators  who  oppose  the  practice  raised  beat 
execution  concerns  and  commercial  bribery  issues 
and  indicated  that  the  practice  may  be  inirnir-ai  m 
the  natJTtal  market  tystasB  One  opposing 
commentator  behaved  that  currant  disdoeure 
pracUose  are  adequate  (see  Abrams  Letter).  The 
commentator  supporting>the  proposal  subject  to 
specific  comments  suggested  that  the  language 
appear  In  bold  type-teca  on  the  face  of  the 
confttmatioD  and  that  it  be  rew^vded  to  provide  that 
the  bralaK  had  received  peymeat  for  order  flow 
«vben  it  indeed  bad  (see  Lavary  Letter). 

Tte  NASD  atso  filed  as  ameodmant  to  the 
propoaed  txila  change  on  Decaasbar  18. 1990. 
Securltas  Exchange  Act  Release  No.  28774  (Jan.  14. 
1991),  5S  FV  2S7S.  The  amandaMDt  modifiM  Ifaa 
diadoaui*  laaguase  to  slate  affifmatively  that  the 
market  maker  accepts  payment  for  order  Sow-wiMre 
applicable.  The  Commission  received  one  comment 


Specifically,  the  amendment  to  the 
NASD's  Rules  of  Fair  Practice  would 
require  members  receiving 
compensation  for  sending  customer 
orders  to  a  particular  market  center  or 
market  maker  to  give  or  send  to  each 
customer,  at  or  before  the  completion  of 
each  transaction,  written  notification 
disclosing  the  following,  in  bold  {Mint: 

The  firm  receivM  remuneration  for 
directing  orders  to  particular  broker/dealMS 
or  market  centen  for  execution.  Such 
remuneration  i£  considered  cxnnpensatioa  to 
the  firm,  and  tiie  source  and  amount  of  any 
compiensation  received  by  the  firm  in 
connection  witii  your  transaction  will  be 
disclosed  upon  request. 

Allowing  post-confirmation 
description  of  additional  compensaticui 
eases  the  difficulty  for  broker-dealers  of 
disclosing  diverse  additional 
compensation  arrangements;  howe\'er, 
this  disclosure  method  may  not 
effectively  inform  customers  of  factors 
influencing  the  broker-dealers' 
execution  of  their  orders.  Unless  a 
coofinnation  clearly  indicates  that 
payment  for  order  flow  is  received,  the 
customer  will  not  be  aware  that  the 
arrangement  exists,  much  less  that  there 
is  more  information  about  the 
arrangement  available  from  the  broker- 
dealer  upon  written  request.  Ambiguity 
on  this  score,  combined  with  the 
requirement  that  the  customer  request 
the  description  in  %vriting,  in  practice 
may  not  provide  adequate  disclosure  of 
payment  for  order  flow  practices.  Critics 
of  paymffiit  for  order  flow  recommend, 
at  the  very  least,  enhancing  current 
disclosure  requirements." 


letter  on  the  amendment  from  the  NYSE.  «rhicfa 
argued  that  the  proposal  continues  to  be 
Inconsistent  with  Rule  lOb-10.  Letter  from  James £. 
Buck.  Senior  Vice  President  and  Secretary,  NYSE, 
to  Jonathan  G.  Katz,  dated  February  21.  1991. 

The  NASD  recently  filed  an  additional  rule 
proposal  regarding  enhanced  disclosure.  The 
CommitsioD  will  review  the  proposal  and  «vill 
notice  the  filing  in  due  course.  &ae  Pile  No.  SR- 
NASI>-83-53. 

t^SM  tetter  from  John  B.  Burka,  Preai4ent 
Alliance  of  Floor  Brokers,  to  Jonathan  C.  Katz. 
Secretary,  SEC.  dated  October  19.  1992  ("Aliianoe 
of  Floor  Brokers  Letter");  letter  from  CoUeea  Cuitan 
Harvey.  Senior  Counsel.  IDS  Financial  Servteea. 
Inc.  to  Jonatfaan  G.  KaU,  Secretarv.  SBC.  dated 
October  20, 1992  ("IDS  Letter ');  letter  from  Jeffrey 
R.  Larsen.  Senior  Legal  Counsel  Fidelity 
Investments,  to  Jonathan  G  Katz,  Secretary,  SBC, 
dated  November  S.  19S2  ("Pidehty  InvestmenU 
Letter");  lettar  from  Hwold  S.  Bradley,  Director  of 
Equity  Trading  Investors  Research  Corporation,  to 
Jonathan  G  Katz.  Secretary.  SEC.  dated  November 
18,  1992  ("Investors  Research  Letter"),  letter  from 
David  HumphreviUe.  Co-Qiairman.  and  Caroline  B. 
.\ustin,  Co-Chainnan.  National  Specialiats 
Association,  to  Jonathan  G.  Katz.  Secralwy,  SEC 
dated  December  11. 1992  (National  Sft^t^rtf 
Association  Lettar").  latter  from  JJLC  WThMa,  Hand 
of  Department  of  Conduct  of  Buainesa,  Sacwltiaa 
and  Futures  Authority,  to  Jonathan  G.  Katz, 
Secretary,  SEC.  dated  October  20, 1992  ("Secaiitiaa 
and  Futures  Authority  Lettar"). 


The  Commission  preliminarily 
beUeves  that  there  is  a  clear  need  for 
accurate  and  complete  disclosure  to 
customers  of  payment  for  order  flow 
practices.  A  broker-dealer's  practices 
may  be  significant  to  a  customer  in 
choosing  a  broker-dealCT  and  may  affect 
how  the  customer  deals  with  a  broker- 
dealer.  For  instance,  if  a  customer  were 
aware  that  its  broker-dealer  directed 
orders  in  exchange-listed  stocks  to  a 
third  market  maker  or  exchange  mark^ 
in  return  for  payment  for  those  orders, 
the  customer  mi^t  choose  to  (1)  direct 
the  broker-dealer  to  route  its  order  to  a 
particular  market,^^  (2)  give  its  order  to 
a  broker  that  does  not  receive  payment 
for  order  flow,  or  (3)  try  to  negotiate  a 
lowCT  commission  to  reflect  that  its 
broker-dealer  received  pa^-ment  for 
execution  of  its  orders.  Therefore,  the 
means  of  assuring  adequate  disclosure 
to  customers  is  an  important  issue. 

B.  Best  Execution 

Broker-dealers  are  under  a  duty  to 
seek  to  ensure  that  their  customers 
obtain  the  "best  execution"  of  their 
orders. 24  Thus,  at  a  minimum  fix^xis 
accepting  remuneration  from  a  market 
maker  for  directing  order  flow  to  that 
market  maker  are  obligated  to  fulfill 
their  duty  of  best  execution  to  their 
customers."  Indeed,  the  NASD 


"  See  Section  TV  A.,  infra. 

M  NASD  Rules  of  Fair  Practica.  Art  m.  section  L, 
Interpretation  of  the  Board  of  Governors  on 
Execubon  of  Retail  Transactions  is  the  Ovar-Tbe- 
Counter  Market  See  also  Section  UA(aMlXD)  of  tfta 
Act.  15  U.S.C  78k-l(a)(lXD)  (1988).  Broker-daalars 
also  have  relevant  disclosure  obUgations  under  the 
general  antifraud  provisions  of  the  secuntiet  laws. 
In  particular,  the  "shingle  theory,"  which  has  bean 
adopted  by  the  Commission  and  affirmed  by  the 
courts,  holds  that  a  dealer  who  engages  m  busiaass 
impliedly  represents  that  he  will  deal  fairly  with 
the  public  and  in  accordance  with  the  standarxls  at 
the  professian.  See  In  rr  Duker  £■  Dtiker,  5  &XC 
386  (1939);  and  N.  Wolfson.  R.  Phillips  *  T.  Russo. 
Regulation  of  Brokers.  Dealers  and  Securities 
MarkeU  1  2.ia  at  2-51  (1977). 

Further,  in  the  multiple  trading  envlroiuDent. 
"best  execution"  rates  to  tlie  obligabon  of  the 
brokw  to  execute  a  cuMomer's  order  in  the  beet 
taaiket  See  section  llAlaKlKCKiv)  of  the  Act.  IS 
U.S.C.  76k-l(a)(lHC](iv)  (1988).  See  also  SacuriUas 
Exchange  Act  Release  No  26870  (May  26,  19«9).  43 
SEC  Docket  1793  (Adoptioo  of  Rule  19o-S,  Multiple 
Trading  of  Standardized  Options). 

''At  least  one  commentator,  however,  has  staled 
that  payment  for  order  flow  practices  conflict  with 
setf^e^ilatory  or^aniaation  rules  "compeUiag 
adhercoce  to  fust  end  eqoitabie  prindplas  of  trade 
*  *  *. ~  See  Klein  LottK.nipm  note  21.  MIS.  a«t 
•a*  Kisdar  Report  supra  note  7.  at  27-Z9;  loMar  bom 
Frank  J.  Wilson.  Executive  Vice  PreoidaM  and 
General  Coonael.  NASD,  to  JonatfaM  G.  Katz. 
Secretary,  SEC.  dated  August  31,  1990  {"NASO 
1990  Utter")  al  2;  and  PollKk  Lettv,  supnaakt 
21. 

Some  have  also  argued  that  the  payee  moat  be 
held  to  have  essuned  01  leaat  part  of  the  4hi9  of 
best  aKacution.  See  toMor  fro^  Richard  B.  GuaAar. 
Ji.  nuirawB.  imi  John  L.  Watson  BL  FiiMiilaiM 
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repeatedly  has  noted  that  pursuant  to  its 
rules,  members  who  receive  payment  for 
order  flow  are  under  an  obligation  to 
ensure  that  customers  obtain  "best 
execution"  of  their  orders. 2* 

In  describing  a  brokerage  firm's  best 
execution  obligation,  the  Commission 
has  noted  that: 

[while)  brokers  have  not  been  held  by  the 
Commission,  the  self- regulatory 
organizations  or  the  courts  to  an  absolute 
requirement  of  achieving  the  most  favorable 
price  on  each  orderl.)  |w]hat  has  been 
required  is  that  the  broker  endeavor,  using 
due  diligence,  to  obtain  the  best  execution 
possible  given  all  the  facts  and 
circumstances.  These  factors  include,  among 
other  things,  the  size  of  the  order,  the  trading 
characteristics  of  the  security  involved,  the 
availability  of  accurate  information  affecting 
choices  as  to  the  most  favorable  market  in 
which  execution  might  be  sought,  the 
availability  of  technological  aids  to  process 
such  data,  the  availability  of  economic  access 
to  the  various  market  centers  and  the  costs 
and  difficulty  associated  with  achieving  an 
execution  in  a  particular  market  center.*' 
The  Commission  understands  that 
most  firms  that  pay  for  order  flow 
guarantee,  at  a  minimum,  executions  at 
the  prevailing  displayed  best  bid  or 
offer.  2»  Such  quote-derived  executions 


in  many  ways  are  not  materially 
different  than  automated  execution 
systems  operated  by  the  regional 
exchanges  for  years.  Automated 
execution  systems  offer  extremely  fast 
and  assured  executions  and  facilitate 
prompt  reports  back  to  the  customer.  On 
the  omer  hand,  orders  sent  to  an 
exchange  for  manual  handling  and.  to  a 
lesser  extent,  those  sent  to  an  OTC 
dealer  for  manual  handling,  may  have  a 
greater  opportunity  for  an  execution 
between  the  spread  than  do  orders  that 
are  routed  to  automated  execution 
systems^"  In  addition,  it  is  not  clear 
that  all  OTC  market  makers  who  pay  for 
order  flow  permit  two  agency  orders  to 
interact  at  prices  between  the  bid  and 
the  offer  price.^  This  failure  has  a 
particular  potential  to  disadvantage 
customer  orders  since  price 
improvement  is  not  available. 3» 


Securities  Traders  Association,  to  Jonathan  G.  Kaa. 
Secretary,  SEC.  dated  Nov  24.  1992 

"  See  Sec\iritie»  Exchange  Act  Release  No.  28020 
.(May  15.  1990).  55  FK  212M;  and  NASD  1990 
Utter,  supra  note  25,  at  5.  The  NASD  goes  further 
and  argues  that,  in  fact,  its  examinations  of  iu 
members  demonstrate  that  they  do  in  fact  obtain 
best  execution  of  customer  orders  even  when  they 
receive  payments  for  execution  of  these  orders. 
NASD  1990  Letter,  supra  note  25.  at  5,  and  Ruder 
Committee  Report,  supm  note  7.  at  4. 

2'  SEC  Second  Report  on  Bank  Securities 
Acuvitios:  Comparative  Regulatory  Framework 
R<<garding  Brokerage-Type  Services  97-9«.  96  n.233 
(Feb  3.  1977).  as  reprinted  in  Seivate  Comm.  on 
Banking.  Housing  and  Urb.  ASs.,  95th  Cong.,  1st 
Sess  .  Report  on  Bank's  Securities  Activities  of  the 
SEC  145.  251-52.  252  n.233  (Cxjmm.  Print  1977). 

Furthermore,  the  Commission  has  slated  that  "the 
crBalion  of  [otharl  explicit  obligationls]  upon 
broker-dealers]  would  in  no  way  limit  a  broker's 
existing  duty  to  seek  to  obtain  best  execution  of  his 
customers'  orders."  SEC.  Statxis  Report  on  the 
De^'«lopment  of  a  National  Market  System, 
Securities  Exchange  Act  Release  No.  15671  (Mar. 
22.  1979).  44  FR  20360  (citing  Restatement  (Second) 
of  Agency  Uw  §424  (1957)). 

» Indeed,  at  least  one  such  Brm  has  improved  its 
system  to  provide  an  opportunity  for  customer 
orders  to  be  executed  at  a  price  between  the  quoted 
spread.  Letter  from  Bernard  L.  Madoff  and  Peter  B. 
Madoff,  Bernard  U  Madoff  Investment  Securities,  to 
Jonathan  G.  KaU,  Secretary,  SEC  dated  October  16, 
1992  ("Madoff  Letter");  testimony  of  Bernard  L. 
Madoff.  Subcommittee  Hearing.  May  13. 1993. 

The  automated  execution  systems  operated  by  the 
regional  exchanges,  with  the  exception  of  the 
Philadelphia  Stock  Exchange's  PACE  system,  allow 
for  exposure  of  customer  orders.  See  Securities 
Exchange  Act  Release  Nos.  28014  (May  14.  1990), 
55  FR  20880;  and  27727  (Feb.  22.  1990),  55  FR 
7396. 

In  addition,  to  enhance  its  ability  to  compete  for 
order  flow,  the  CHX,  like  Bernard  L.  Madoff,  ha* 
modified  its  automated  execution  system  to  provide 


C.  Agency  Concerns 

The  Commission  is  concerned  that  the 
availability  of  payments  in  return  for 
order  flow  commitments  may  color  the 
evaluation  by  a  brokerage  firm  of  the 
most  advantageous  market  or  market 
maker  to  whom  to  route  its  customer 
order.  s»  The  Commission  in  the  past  has 
found  derivatively  priced  automated 
execution  systems  to  be  consistent  with 
the  Act.  Several  commentators  have 
raised  concerns  that  a  broker's 
acceptance  of  a  payment  concerning  the 
subject  of  the  agency  relationship,  in 
other  words,  the  customer's  order,  may 
be  a  breach  of  the  duty  owed  by  a  broker 


executions  between  the  spread  in  certain 
circumstances.  "SuperMAX,"  as  the  enhanced 
system  is  called,  guarantees  that  the  execution  price 
of  small  agency  market  orders  received  over  the 
MAX  System  will  be  automatically  improved  from 
the  consohdated  best  bid  or  offer  according  to 
certain  pre-defined  criteria.  See  Securities  Exchange 
Act  Release  No  32631  (July  14,  1993).  58  FR  39069. 
»»The  Ruder  Committee  maintains,  however,  that 
"when  a  flow  of  aggregated  small  orders  is  directed 
to  a  market  maker  in  response  to  inducements  for 
order  flow,  brokers  receiving  execution  at  the  best 
published  bid  or  offer  are  obtaining  best  execution 
for  those  small  orders."  The  Committee 
recommended  that  the  NASD  revise  iU  Best 
Execution  Interpretation  to  distinguish  between 
executions  of  small  customer  orders  and  larger 
orders  and  to  recognize  the  presumption  that  best 
execution  will  be  obtained  by  executions  for  small 
orders  at  the  best  published  bid  or  offer  Ruder 
Report,  supra  note  7,  at  29. 

The  Commission  preliminarily  believes  that  such 
interpretation  of  best  execution  may  not  be 
consistent  with  previous  statements  of  the 
Commission  regarding  best  execution.  The 
Commission  requests  comment  on  this  issue. 

>oIn  contrast,  the  NYSE  requires  that  when  a 
member  has  crossing  orders,  he  shall  publicly  offer 
such  security  at  a  price  that  is  higher  than  his  bid 
by  the  rpinimiim  variation  permitted  in  the  security 
before  transacting  with  itself  NYSE  Rule  76. 

»  The  NYSE  notes  that  20  to  30  percent  of  all 
trades  occur  between  the  best  bid  and  offer. 
Moreover,  the  NYSE  represents  that  if  the  smaller 
universe  of  trades  in  markets  with  spreads  of  more 
than  l/8th  are  considered,  approximateiy  60 
percent  of  the  trades  occur  between  the  best  bid  and 
offer.  Shapiro.  Recent  Competitive  Developments  in 
U.S.  Equity  MarkeU.  NYSE  Working  Paper  93-02 
(May  28. 1993). 

Similarly,  while  customers  traditionally  have 
expected  executions  at  the  prevailing  quote,  the 
NASD  reports  that  public  investors  are  often  able 
to  execute  trades  for  NMS  stocks  Inside  the  best  bid 
or  ask  price  as  frequently,  as  the  overall  market.  For 
example,  the  NASD  recently  determined  that  35 
percent  of  public  share  volume  and  21  percent  of 
pubUc  trades  occurred  inside  the  best  bid' ask 
spread,  compared  to  overall  trading  where  41 
percent  of  the  volume  and  26  percent  of  the  trades 
occurred  inside  the  best  bid/ ask  spread.  Public 
customers  dealing  in  larger  volumes  are  reported  to 
trade  Inside  the  t>est  bid  and  ask  almost  as 
frequently  as  the  overall  market  According  to  the 
NASD  data,  of  the  total  public  share  volume 
executed  inside  the  best  bid  and  ask.  91  percent 


was  transacted  in  trades  of  more  than  1,000  shares, 
including  56  percent  in  trades  of  10,000  or  more 
shares.  The  overall  market  executed  89  percent  of 
the  share  volume  inside  the  best  bid  ana  ask  In 
trades  of  more  than  1.000  shares.  Including  48 
percent  In  trades  of  10,000  or  more  shares 

The  ability  to  trade  inside  the  best  bid  and  ask 
increases  significantly  as  the  bid/ ask  spread 
increases  The  NASD  found  that  83  percent  of  all 
share  volume.  Including  81  percent  of  public  share 
volume,  transacted  inside  the  best  bid  and  ask.  is 
in  securities  with  a  spread  less  than  or  equal  to  vv 
Further,  42  percent  of  all  share  volume,  including 
37  percent  of  public  share  volume,  transacted 
inside  the  best  bid  and  ask.  Is  with  a  spread  of  less 
than  or  equal  to  v«.  NASD  Economic  Research, 
Public  Trading  Inside  the  Best  Bid/ Ask  Spread  and 
Actual  Spreads  Paid  in  NASDAQ/NMS  Stock* 
(April  14.  1993). 

The  Madoff  enhanced  system  has  executed  an 
average  of  50%  of  the  orders  routed  to  the  system 
In  securities  with  spreads  of  greater  that  one-eighth 
of  a  point  between  the  spread.  See  generally  Rudar 
Committee  Report,  jupro  note  7,  at  25  n.48.  See  also 
testimony  of  Bernard  L  Madoff.  Subcommittee 
Hearing.  May  13.  1993 

At  the  Commission  roundtabla.  however,  Bernard 
L.  Madoff  argued  that,  for  a  large  percentage  of  the 
hsted  securiUes  for  which  OTC  firms  pay  for  orders, 
the  spread  is  only  Vk  point  and  no  execution 
between  the  spread  is  thus  possible,  assuming  an 
eighth  point  pricing  unit  rather  than  decimal 
pricing.  See  Roundlable  Summary,  supra  note  4.  al 
16  See  also  Section  IV. B..  infra 

Finally,  the  CHX  argues  that  execution  on  the 
inside  market  does  not  necessarily  yield  best 
execution,  and  that  in  order  to  achieve  best 
execution,  these  prices  (net  of  any  payment  for 
order  flow)  must  be  given  to  the  customers  and 
publicly  reported.  See  January  Long  Letter,  supra 
note  10,  at  4. 

"The  Commission  also  has  upheld  a  NASD 
disciplinary  action  for  violations  of  just  and 
equitable  principles  of  trade  in  connection  with  the 
execution  of  customer  orders.  The  Commission 
found  that  the  broker-dealer  failed  to  execute  fully 
and  promptly,  to  the  greatest  extent  possible, 
customer  orders  m  a  stock  in  which  it  was  a  market 
maker  In  re  Batemarx  Eichler,  Hili  Richards.  lr\c.. 
47  SEC.  692  (1982)  and  In  re  Battman  Eichler.  Hill 
Richards,  Inc..  47  S.E.C.  1025  (1984),  affd  sub  nom 
Eichler  v.  SEC.  757  F.2d  1066  (9th  Or.  1985). 
Compare  In  re ES.  Hutton  » Co.  Securities 
Exchange  Act  Release  No  25887  (July  6, 1988),  41 
SEC  Doc.  473.  appeal  filed.  Hutton  Sr  Co..  bnc  v. 
SEC.  Doc.  No.  88-1649  (DC.  Or.  Sept.  2.  1988) 
(Stipulation  of  Dismissal  filed  Jan.  11,  1989),  in 
which  the  Commission  afTirmed  a  NASD  decision 
disciplining  E.F.  Hutton  It  Co.  for  iU  handling  of 
a  customer  limit  order. 

See  also,  e.g..  Division  of  Market  Regulation. 
Automation  In  U.S.  and  Foreign  Securities  Markets 
(Nov.  1909). 
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to  its  customer  and  is  not  permitted 
under  general  agency  law.ss 

D.  Market  Structure  Issues 

Payment  for  order  flow  also  raises 
market  structure  issues.  One  opponent 
of  the  practice  believes  that  payment  for 
order  flow:  (1)  Has  an  effect  on  pricing 
efficiency  in  the  markets;  (2)  is 
inconsistent  with  the  goal  of  fair 
competition  set  forth  in  Section  11 A  of 
the  Act;  (3)  reduces  market  maker  quote 
competition  for  orders;  and  (4) 
improperly  diverts  customer  orders  to 
automated  execution  systems  where 
they  cannot  be  executed  without  the 
participation  of  a  dealer. 

The  first  issue  is  what  effect,  if  any, 
payment  for  order  flow  arrangements 
nave  on  the  pricing  efficiency  of  the 
markets.  The  amount  dealers  are  willing 
to  pay  for  order  flow  is  not  pubHcly 
disseminated,  either  in  the  dealers' 
quotations  or  in  transaction  reports  of 
the  execution  of  those  orders.  To  some, 
this  means  that  the  actual  prices  at 
which  transactions  are  effected  are  not 
pubUcly  available.^ 

In  addition,  opponents  argue  that 
payment  for  order  flow  practices 
contravene  the  statutory  directive  that 
the  nationed  market  system  be  designed 
to  assure  fair  competition  among 
brokers  and  dealers  and  between 
exchange  maiicets  and  markets  other 
than  exchange  markets. 3*  They  argue 
that  a  market  maker  or  speciahst  who 
does  not  pay  for  order  flow  cannot 
effetrtively  compete  with  one  that  does, 
primarily  because  receipt  of  these 
payments  reduces  the  cost  of  doing 
business  for  the  broker  who  accepts 
them.M 

Opponents  also  argue  that  payment 
for  order  flow  may  reduce  the  role  of 


>>  See  Klein  Lener.  supra  note  21,  and  letter  from 
John  G.  Weithers.  Chairman.  MSE,  to  Jonathan  G 
Kau.  Secretary.  SEC.  dated  February  13,  1990. 
attached  to  the  PetiUon  ("Weithen  Letter")  at  3.  Cf.. 
Coflae,  A  Break  or  a  Bribe?,  Barron's.  Sept.  17. 1990. 
at  IB.  See  also  National  Specialists  Association 
Letter,  supra  note  22;  letter  bom  James  M.  Ouryea. 
President.  Organization  of  Independent  Floor 
Brokers,  to  Jonathan  G  KaU.  Secretary,  SEC,  dated 
Novwnber  15.  1992.  The  National  Specialist 
Association  also  argue*  that  acceptance  of  payment 
for  order  flow  by  retirement  plan  sponsors  violates 
the  Employee  Retirement  Income  Security  Act 
("EKISA")  and  section  1954  of  the  federal  criminal 
code  (18  U.S.C  1954).  See  NaUonal  SpecialisU 
Association  Letter,  tupra  note  22.  The  Klein  Letter 
also  suggests  that  payment  for  order  (low  may 
violate  state  and  federal  bribery  statutes  See  Klein 
Letter,  supra  note  21,  at  6-15.  But  see  Pollack 
Letter,  supra  note  21.  at  13-19;  NASD  1990  Letter, 
supra  note  25.  at  10-12.  The  Commission  is 
interested  in  analyses  of  any  state  statutes  that 
commentators  believe  apply  or  may  apply  to 
payment  for  order  flow  practices. 

xSee  Weithers  Letter,  tupra  note  33,  at  2. 

»»See  Section  llA(a)(l)(C)(u)  of  the  Act,  15 
U.S.C  578k-l{a)(lXC)(ii)  (1»8«). 

**Sm  Klein  Letter,  supra  note  21.  at  17. 


quotations  as  a  medium  for  market 
maker  quote  competition  for  orders.  To 
the  extent  that  a  market  maker  receives 
order  flow  regardless  of  the 
competitiveness  of  its  quote,  the  market 
maker  has  less  need  to  seek  order  flow 
through  competitive  quotes.  Thus,  if 
payment  for  order  flow  arrangements 
provide  a  market  maker  with  substantial 
order  flow  on  a  non-quote  basis,  they 
may  reduce  the  market  maker's 
incentive  to  quote  a  narrower  spread. 
Indeed,  increased  commitments  by 
market  makers  to  execute  order  flow 
derivatively  at  the  best  bid  or  offer  may 
provide  direct  incentives  to  widen  the 
spread  between  bid  and  ask  quotations. 
Furthermore,  it  is  possible  that  because 
automated  executions  can  be  obtained 
from  nearly  any  participating  market 
maker  at  the  inside  quote,  fewer  orders 
may  be  directed  for  execution  to  market 
makers  actually  competing  based  on 
price.37  The  theoretical  result  could 
well  be  a  widening  of  spreads,  thus 
reducing  the  pricing  efficiency  of  the 
market  and  raising  costs  of  trades  for 
those  securities. 

E.  Related  Practices 

The  Commission  is  aware  that 
industry  participants  have  entered  into 
a  variety  of  other  arrangements  in  which 
order  flow  is  traded  for  non-monetary 
services  or  other  value.  Examples 
include:  Reciprocal  practices,  including 
the  swapping  of  order  flow  between 
market  makers  and  between  specialists 
in  different  stocks,  the  swapping  of 
options  and  futures  business  for  order 
flow  in  stocks,  and  the  swapping  by 
exchange  specialists  of  OTC  business  for 
exchange  lay-off  business;  reduced 
clearing  fees  to  correspondents; 
exchange  of  resean±  packages  for  order 
flow;  secretarial  services,  business 
machines  and  office  space  for  order 
flow,  typically  provided  by  clearing 
firms;  the  provision  of  subordinated 
debt  for  order  flow;  adjustment  of 
trading  errors  by  exchange  specialists; 
offers  to  participate  as  underwriter  in 
pubhc  offerings;  stock  loans  and  shared 
interest  accrued  thereon;  and  offers  of 
fee  discounts,  waivers  and  volume  and 
automation  discounts  by  exchanges  for 
order  flow.sa  The  Commission  invites 


"The  NASD  made  a  similar  point  in  noting  that 
volume  incentives  provided  by  exchanges  to  attract 
order  flow,  coupled  with  price  protection  for  those 
orders,  has  the  effect  of  thivarting  the  routing  of 
orders  to  the  market  quoting  the  best  bid  or  offer. 
See  NASD  1990  Letter,  supra  note  25.  at  8. 

3*  For  examples,  see  Pollack  Letter,  supra  note  21, 
at  3-5;  and  Ruder  Report,  supra  note  7.  at  16-21. 

The  Commission  is  also  aware  of  practices  within 
an  organization  or  between  affiliated  organizations 
that  seek  to  influence  order  Dow  in  a  particular 
manner,  such  as  the  internalization  of  a  firm's  own 
order  flow;  and  the  direction  of  order  Dow  from 


commentators  to  address  whether  these 
practices  raise  conflict  of  interest 
concerns  sufficient  to  justify  treatment 
similar  to  the  treatment  of  monetary 
payment  for  order  flow.3» 

F.  Econqmic  Benefits  of  Payment  for 
Order  Flow  Practices 

Some  commentators  have  argued  that 
payment  for  order  flow  practices 
provide  economic  benefits  that  flow  to 
customers.  They  maintain  moreover, 
that  firms  regularly  routing  order  flow  to 
a  market  or  market  maker  are  providing 
value  that  is  very  different  than  the 
value  provided  in  routing  a  single  order; 
and  that  a  regular  flow  of  orders  to  a 
market  maker  permits  that  firm  to  profit 
through  the  regular  receipt  of  the 
'■dealer's  turn"  (i.e.,  buying  at  the  bid, 
selling  at  the  offer).  In  essence,  these 
commentators  believe  that  the  payments 
received  by  order  routing  firms  are 
similar  to  volume  discounts  and,  thus, 
the  payments  are  fair  compensation  for 
their  diannelUng  of  the  individual 
orders  to  market  makers.^o 

In  addition,  to  the  extent  that  volume 
lowers  unit  costs,  these  cost  savings 
may  be  reflected  in  retail  brokerage  firm 
revenue  and  expenses  and  through 
lower  commission  charges  to  investors, 
more  expeditious  executions  and 
enhanced  services.*' 

Finally,  these  commentators  argue 
that  payment  for  order  flow  enhances 
competition  within  the  securities 
markets.  They  argue  that  use  of 
automated  execution  systems  and 
related  practices,  discussed  above,  have 
increased  competition  within  the 
markets  as  envisioned  by  Congress  in 
enacting  section  llA  of  the  Act.  They 
argue  that,  within  this  context,  payment 
for  order  flow  practices  have  developed 
to  allow  wholesale  dealers  to  compete 


broker -dealers  to  affiliated  exchange  specialists. 
The  Commission  invites  commentators  to  address 
the  implication  of  these  arrangements  and  whether 
any  additional  disclosure  would  be  desirable. 

Under  Rule  10b-10(a)(l).  a  firm  trading  as 
principal  with  customer  orders  must  disclose  its 
status  as  a  principal  and.  if  applicable,  a  market 
maker  in  those  seouities.  See  17  CFR  240.10b-10 
In  addition,  NYSE  Rule  409(f)  requires  members  to 
disclose  the  marketplace  where  a  customer's  order 
was  executed.  Firms  that  choose  to  route  order  flow 
to  an  affiliated  specialist  have  a  continuing 
obligation  to  provide  their  customer  with  best 
execution  of  their  order.  Securities  Exchange  Act 
Release  No.  16888  (June  11,  1980),  45  FR  41125. 

»The  CHX  and  NYSE  maintain  that  hard  dollar 
payments  are  not  economically  equivalent  to  these 
non-monetary  arrangements.  See  January  Long 
Letter,  supra  note  10,  at  S-6  and  testimony  of 
Richard  Grasso,  Subcommittee  Hearing,  May  13. 
1993.  But  see  Ruder  Report,  supra  note  7,  at  24.  32. 

"Ruder  Report,  supra  note  7,  at  25-26. 

«>  NASD  1990  Letter,  supra  note  25,  at  4;  Ruder 
Report  supra  note  4.  at  25;  letter  from  Joseph  R. 
Hardiman,  President.  NASD,  to  Jonathan  C.  Katz. 
Secretary,  SEC,  dated  November  20,  1992  ( "NASD 
1992  Letter");  and  Madoff  Lener.  supra,  note  2B. 
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with  exchanges  and  vertically  Integrated 
firms.**  This  competition,  they  argue, 
has  resulted  in  a  reduction  of  execution 
costs  in  all  markets,  including 
exchanges,  which  have  responded  with 
reduced  exchange  fees  and  specialist 
charges.*^ 

The  Commission  realizes  that 
payment  for  order  flow  generally 
involves  the  trades  of  retail  customers, 
who  are  in  an  important  sense  the 
lowest  cost  customers  of  market  makers. 

There  are  many  studies  of  spreads 
that  identify  two  factors  that 
systematically  affect  spreads:  The 
volatility  in  the  security,  and  "adverse 
selection"— the  likelihood  that  the 
market  maker  is  trading  against  a  party 
more  informed  than  the  market  maker, 
to  whom  he  will  lose  money.  It  is  fairly 
wridely  agreed  that  retail  trades  involve 
virtually  no  adverse  selection  costs. 
Consequently,  the  market  maker  can 
-  afford  to  rebate  part  of  its  spread  to 
order  flow  firms. 

The  Commission  believes  that  the 
technological  advances  that  have 
allowed  increased  competition  for  retail 
orders  have  produced  benefits  for  retail 
customers.  For  example,  some  regional 
exchanges  and  third  market  makers 
have  introduced  order  exposure  in  order 
to  compete  with  the  NYSE.  The  NYSE 
has  lowered  commissions  on  retail 
trades  through  rebates  on  retail  order 
flow.  The  Commission  believes  that 
enhanced  disclosure  of  payments  for 
order  flow  will  further  this  competitive 
result  by  enabling  customers  to  evaluate 
better  the  markets  to  which  their  orders 
are  routed. 

IV.  Proposed  Responses 

A.  Enhanced  Disclosure 

The  proposed  amendment  to 

paragraph  (a)(7)(iii)  of  Rule  lOb-10 
would  require  a  broker-dealer  to  include 
on  the  confirmation  of  each  transaction 
in  national  market  system  securities 
whether  any  pajrment  for  order  flow  was 
received  and,  if  so,  the  amount  of  any 
monetary  payment,  discoimt,  rebate  or 
reduction  in  fee  that  was  received  in 
connection  with  the  transaction  in 
national  market  system  seouities.M  if 
the  broker-dealer  does  not  receive 
payment  for  order  flow,  or  if  the 


u  Sm  NASD  1990  lattar.  fupra  note  2S.  tt  ft-10: 
Ruder  Report  mpra  note  7.  at  24;  tnd  NASD  1992 
Letter,  tupra  note  41. 

«>  Ruder  Report  tupra  note  7,  at  24-23. 

Mfhe  Commission  intends  this  to  Include  the 
NYSE's  current  practice  of  offering  a  cash  rebate  on 
every  small  order  (100-2099  shares)  delivered  via 
SuperDot  and  executed  by  the  NYSE  specialist.  See 
Securities  Exchange  Act  Raleaae  No.  32377  (May 
27, 1993).  S8  FR  31568.  The  Commission  also 
solidts  comment  on  whether  this  obligation  ibould 
extend  to  Nasdaq  Small-Cap  end  OTC  Btilletin 
Board  securities. 


customer's  order  would  not  be  covered 
by  payment  for  order  flow 
arrangements,  then  the  amendment 
would  not  require  disclosure  on  the 
confirmation  of  that  order.*" 

Proposed  Rule  10b-10(e)(9)  would 
defiine  the  term  payment  for  order  flow 
to  include  all  forms  or  arrangements 
compensating  for  directing  order  flow, 
such  as  monetary  payments,  research, 
products  or  services,  reciprocal 
agreements,  clearing  or  other  services; 
adjustment  of  a  broker-dealer's 
imfavorable  trading  errors;  oifers  to 
participate  as  an  underwriter  in  public 
offerings;  stock  loans  and  shared 
interest  accrued  thereon:  and  discoimts 
and  rebates,  or  any  other  reduction  of  or 
credit  against  any  fee,  expense  or  other 
financial  obligation  of  a  broker  or  dealer 
routing  a  customer  order.  Proposed  Rule 
10b-10(e)(9)  is  drafted  broadly,  so  that 
a  broker-dealer  accepting  non-monetary 
compensation  would  be  required  to 
disclose  on  confirmations  that  payment 
for  order  flow  was  received. 
Nevertheless,  the  Commission 
preliminarily  believes  it  should  not 
require  broker-dealers  to  develop  value 
estimates  for  such  non-monetary 
compensation  for  inclusion  on  the 
confirmation.  The  Commission  invites 
commentators  to  address  whether  such 
estimates  should  be  required  and.  if  so, 
on  what  basis. 

The  Commission  is  also  proposing  to 
add  Rule  llAcl-3.  paragraphs  (a)  (1) 
and  (2)  to  require  disclosure  on  each 
new  account  statement  and  on  an 
annual  basis  thereafter  on  the  account 
statement,  the  firm's  policies  regarding 
receipt  of  pa3rment  for  order  flow  from 
any  broker-dealer  (including  market 
makers)  exchange  members  or 
exchanges  to  which  it  routes  customers' 
orders  in  national  market  system 
securities  for  execution,  including  a 
statement  as  to  whether  any  payment  for 
order  flow  is  received  for  routing 
customer  orders  and  a  description  of  the 
nature  of  the  compensation  received; 
and  the  firm's  aggregate  amount  of 
monetary  payments,  discounts,  rebates 
or  reduction  in  fees  received  by  the  firm 
on  an  aimual  basis.**  Although 
Commission  rules  do  not  expressly 
require  broker-dealers  to  distribute 
annual  account  statements  to  customers, 
exchange  and  NASD  rules  impose  such 


requirements.  This  proposal  would 
build  on  those  requirements. 

The  Commission  also  preliminarily 
believes  that  aggregate  order  flow 
disclosure  on  the  annual  statement 
couid  provide  a  customer  with  the 
opporttinity  to  make  an  informed  choice 
as  to  whether  he/she  will  do  business 
with  a  particular  broker.  Moreover, 
disclosure  of  the  compensation  for  an 
individual  order  may  not  adequately  or 
fairly  communicate  the  nature  of  the 
arrangement  since  the  market  makers' 
order  stream  and  the  broker-dealer's 
ability  to  obtain  such  payment  is  based 
upon  orders  in  the  aggregate.*7 
Furthermore,  because  not  all  brokers 
accept  payment  for  order  flow, 
customers,  in  reality,  do  have  a  choice 
and,  If  they  object  to  their  broker 
accepting  payment  for  order  flow,  they 
can  take  their  business  to  another 
broker.** 

The  Commission  invites  comment  on 
whether  it  is  adequate  to  require,  as  '^ 
now,  disclosure  on  the  confirmation  S^ 
the  receipt  of  additional  compensation 
with  respect  to  the  particular  trade,  Mrith 
details  available  on  request.  Do 
customers  avail  themselves  of  the 
additional  disclosure  made  available, 
and  if  not.  is  this  from  lack  of  interest 
or  inconvenience?  Additionally, 
comment  is  requested  on  whether  the 
existing  confirmation  requirement 
should  be  supplemented  at  replaced  as 
proposed  above,  by  a  combination  of 
disclosure  on  order  confirmations,  as 
well  as  disclosure  of  the  firm's  aggregate 
receipt  of  payment  for  order  flow  on  its 


«*The  Commission  preliminarily  believes, 
however,  that  firms  that  do  not  accept  payment  for 
order  flow  must  still  disclose  such  on  the 
customer's  annual  account  statement 

The  Commission  invites  comment  on  whether  the 
nature  of  any  non-monetary  compensation  should 
be  disclosed  on  customer  conflnnatioiu. 

«*The  Commission  also  solicits  comment  on 
whether  this  obUgation  should  extend  to  Nasdaq 
Small-Cap  and  OTC  Bulletin  Board  securiUea. 


*r  The  CHX  argiMS.  howwer.  that  simply  because 
a  market  maker  would  not  pay  for  a  single  order 
while  he  would  on  far  a  "floiv^  of  orders,  it  should 
not  be  concluded  that  there  is  no  linkage  between 
ttie  order  and  the  rebata.  In  (upport  it  notes  that 
paymants  an  a  spedfled  amoont  per  share.  See 
January  Long  Lattar,  nipra  note  10.  at  3.  The  Ruder 
Committee  responds  that  the  beoaflta  accruing  from 
aggregation  caimot  be  translated  after  the  {act  to 
attach  to  each  individual  order,  because  no  firm 
would  be  able  to  negotiate  a  cash  payment,  fee 
reduction  or  other  benefit  for  a  tingle  or  small 
number  of  order*.  Ruder  Report,  supra  note  7,  at 
25-26. 

The  Commission  solicits  comment  on  whether,  In 
addition  to  disclosure  of  a  firm's  aggregate  amoimt 
of  order  flow  received  annually,  the  fcUovrlng 
should  be  disclosed:  (1)  The  amount  of  monetary 
payments,  discotmts,  rebates  or  reduction  in  fees 
received  by  the  firm  in  cotmection  with  each 
customer's  accotmt;  (2)  an  aggregate  amount 
received  in  cotmection  with  each  customer  as  a 
percentage  of  a  firm's  total  commissioiu  and  as  a 
percentage  of  average  cost  per  share;  and  (3)  the 
amount  of  all  non-monetary  compensation. 

**The  Commission  seeks  comment  on  the  extent 
to  which  customers  directly  or  Indirectly  may 
receive  the  benefit  of  payment  for  order  flow 
through  discounted  conimissions.  Commentators 
should  discuss  whether  retail  customers  have 
adequate  bargaining  opportunities  to  negotiate  past- 
through  of  the  broker's  payment,  provided  the 
payment  is  disclosed  adeq  lately. 
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Dew  tcoount  statements  and  annuel 
statements  theieaiter. 

fi.  Other  Alternatives  or  Supplements  to 
the  Proposal 

While  the  Commission  is  proposing  to 
require  that  all  pa3rnient  for  order  flow 
be  disdoeed  to  investors,  the 
Commission  also  is  considering 
alternative  approaches  to  addressing 
payment  for  order  flow  and  invites 
commentators  to  address  the  relative 
merits  of  alternatives  to  that  approach. 
These  alternatives  include  requiring  that 
payment  for  order  flow  be  passed 
through  to  customers;  adopting  a 
decimal-baeed  system  for  the  pricing 
and  reporting  of'^all  sectuities  for  which 
transactions  are  reported  on  the 
consolidated  tape;  or,  banning  the 
practice  outright  as  inconsistent  vrilh 
the  Act.«» 

Some  commentators  have  argued  that 
the  fuel  that  some  market  makers  and 
specialists  are  willing  to  pay  for  order 
flow  indicates  that  currently 
disseminated  spreads  are  too  wide.Bo 
Under  the  current  reporting 
mechanisms,  prices  are  reported  and 
quotations  disseminated  in  multiples  of 
an  eighth  of  a  point  (or  12.5  centsj.si 
Thus,  payments  of  an  additional  penny 
or  two  cannot  be  reflected.  In  a  decimal- 
based  system,  however,  prices  are 
reported  in  multiples  as  small  as  ooe- 
hundiedth  of  a  point  (one  cent).  Soine 
commentators  have  recommended  that 
such  a  system  be  adopted.  S2  Adoption  of 


«•  Sm  Klain  Lattar.  supra  note  21.  for  •  forthar 
diKussioD  of  Um  baaw  for  ililt  potential  reeponte 
to  the  itrne  of  payiaaot  for  order  Oo«r. 

The  United  Kingdom  Sacuiitiae  and  Invaetment* 
Board  ("SIB"]  published  a  ConsultaUve  Paper  that 
would  ban  the  practice  of  paymeat  for  order  flow 
in  the  United  KlngdooL  It  state*: 

SIB  has  viewed,  with  coocara.  the  growth  in  the 
IJnitad  States  of  the  practice  of  a  mattat  maker 
paying  agency  brokers  in  "hard  dollars'  in  return  for 
the  broken  directing  business  to  that  market  maker. 
SIB  would  not  be  preparad  to  accept  the  pnctica 
of  agency  brokers  tying  to  one  or  several  markai 
makers  in  this  way.  but  considers  that  proposed 
core  rule  1  (inducements)  is  sufficiently  robust  to 
prevent  the  practice  being  introduced  in  the  United 
Kingdom. 

SIB  CoDsnlUtlTe  Paper  No.  4«.  Soft  Commiaslon 
Armgamaots  in  the  Securities  Market  "Sot  far 
Net"  6  (Nov.  IMO). 

■oCoSb*.  Brokar*  aad  Bribery,  supra  note  13.  at 

SI  Tba  Commlssioo.  of  ooutm.  recognizes  that  a 
fractional  qnotation  syvtam  b  osed  in  many  markets 
and  lliat  auch  fractions  can  be  ra&ned  to  ever 
smallar  InoeaMots,  e^..  l/e4th.  which  could 
approximate  the  flaxlblUty  of  a  dadmal-based 
quotatian  system. 

saSee  letter  bom  Anton  M.  Beard.  Jr..  Maa^tng 
Diiactor,  Morgaa  Stmlty  a  Co..  to  Thnmns  &  Haley, 
ChalrBMB.  CoMolidalad  Ta|ta  AaaoriaHmi  rCTA'n, 
datad  Mnuary  11.  lesa  Saa  also  laoar  boas  hmtus 
W.  Paaka.  Piofotaor,  Unhratslty  ofNoithen 
Colando.  CoUaB*  of  Boflnan  Adndnistrttlaa,  and 
MoitU  Maadalao*.  Pwfcaaor.  Itelvaralty  of 
"— ~T'"""'*  '*"—'—  "-* — '  tr  fTiirtiMi  r  rarr. 
Secrataiy.  SEC  dated  Norambar  S.  1992. 


a  decimal-based  system  would  permit 
narrowed  spreads  and  greater  flexibility 
in  the  pricing  of  secxmties. 

Disadvantages  of  a  decimal  pricing 
sjrstem  include  the  cost  to  the  market  of 
conversion  to  such  a  system. 
Puithermore,  at  the  Commission 
roimdtable,  Bernard  Madoff  stated  that 
market  makers  are  not  willing  to  make 
payments  for  every  order  they  receive, 
and  that  the  payments  are,  In  eflect, 
compensation  to  retail  firms  for  bulk 
order  flow."  As  such,  payments  might 
not  be  reflected  in  quotations.  Under 
this  analysis,  decimal  pricing  may  not 
affect  current  practices.  Finally,  because 
it  provides  no  mechanism  for 
accounting  for  reciprocal  arrangements 
or  other  practices  of  concern  to 
commentators,  decimal  pricing  might 
have  no  effect  on  "soft"  inducements  for 
order  flow. 

It  also  has  been  ai^ed  that  decimal 
pricing  might  create  an  environment 
where,  in  effiact,  time  and  priority  could 
not  be  obtained  because  it  always  could 
be  possible,  as  a  practical  matter,  to 
improve  the  price  by  a  penny  and 
achieve  price  priority. »«  Nevertheless, 
oQiBT  markets,  such  as  the  derivative 
markets,  use  decimal  pricing  effectively, 
although  they  may  have  minimum 
"tick"  requirements,  e^.  quotes  occur  at 
five  cent  increments.  Thus,  the  question 
may  not  be  "the  desirabihty  of  eighths 
versus  decimals;"  rather  the  question 
may  be  whether  the  Commission 
affirmatively  should  encourage  a 
narrower  standard  quote  spread  through 
decimalization.  Accordingly,  the 
Commission  requests  comment  on 
whether  a  requirement  that  last  sale  data 
and  quotations  be  reported  and 
disseminated  In  multiples  of  one- 
himdredths  of  a  dollar  is  appropriate  or 
whether  any  other  changes  to  the 
method  by  which  trade  and  quote 
information  is  disseminated  are 
appropriate. 

Another  alternative,  as  initially 
proposed  by  the  MSE  and  subsequentiy 
withdrawn.'o  would  require  a  broker  or 
dealer,  who,  acting  as  agent,  receives 
cash  payments  from  any  market  maker 
for  directing  order  flow,  to  remit  those 
payments  to  customers.  This  alternative 
would  not  prohibit  a  market  maker  from 


The  CTA  considered  this  proposal  and  rejected  it. 
stating  that  the  isaae  (s  one  which  is  more  properly 
the  prorinca  of  each  of  the  oataooal  sacuritie* 
exchanges  and  the  NASO.  Latter  frooi  Thomas  B. 
Haley,  rhatiman,  CTA.  to  Anaon  U.  Beaid.  ]t^ 
Managing  Diiactor.  Morgan  Stanley  k  Co..  dated 
March  9, 1969. 

•*  Saa  Roundtabia  Stumnary,  fopra  note  4,  at  18. 

•«  Saa  latter  feoii  Lcwnooa  B.  Harris,  Probssar, 
University  of  Southam  California.  School  of 

"•"' *-'-'-'TlnfTW  inlnaartwr  rm. 

Sacratary.  SEC  dated  Odobar  S.  letL 

••  See  supra  tKite*  5  and  e. 


making  cash  payments  for  order  flow.  It 
would,  however,  prohibit  a  broker- 
dealer  from  retaining  these  payments  for 
its  own  bmiefit.  The  Commission 
sohcits  comment  on  this  alternative  as 
well  as  comments  as  to  whether  the 
pass-through  to  customers  should 
include  any  volimie-related 
compensation,  such  as  research, 
products  or  services,  and  rebates  and 
reciprocal  agreements  for  the  provision 
of  order  flow,  clearing  or  other  services, 
rather  than  limiting  the  proposal  to  cash 
payments  for  order  flow. 

Another  alternative  is  to  prohibit 
payment  for  order  flow  practices  as 
being  inconsistent  with  the  Act.»«  Some 
argue  that  because  the  purpose,  or  at 
least  the  likely  effect  of  order  flow 
payments  could  be  to  subvert  the 
broker's  exercise  of  independent, 
professional  judgement  in  selecting  the 
market  in  which  to  seek  execution  of 
customers'  orders  and  determining 
whether  to  buy  or  sell  on  behalf  of 
customers  at  prices  offered  by  market 
makers  who  offer  order  flow  payments, 
such  payments  should  be  haired 
exphcitiy  by  the  Commission  as 
fraudulent.^^  Moreover,  some  suggest 
that  the  making  of  order  flow  payments 
to  and  the  receipt  of  such  payments  by 
brokers  raise  significant  questions  under 
the  federal  and  state  statutes  meant  to 
prevent  commercial  bribery  and 
kidiharks.**  The  Commission  sohcits 
comment  on  whether  payment  for  order 
flow  practices  should  be  banned 
altogether  in  the  interest  of  investor 
protection  and  market  structure 
concerns. 

V.  Request  for  Comment 

The  Commission  invites  comment  on 
all  the  issues  raised  in  this  release, 
including  without  Umitation  the 
proposed  amendments  to  Rule  lOb-10. 
the  adoption  of  rule  llAcl-3  regarding 
enhanced  disclosure  of  payments  for 
order  flow,  and  other  approaches  that 
address  payment  for  order  flow 
practices.  La  connection  with  any  of 
these  alternatives,  commentators  are 
asked  to  address  whether  they  beUeve 
the  receipt  of  pajmient  for  order  flow 
afiiacts  the  quality  of  execution 
customers  receive.se 

Commentators  also  are  encouraged  to 
discuss  the  competitive  effects  of 


••Sea  lOala  Laitar.  supra  nola 21. 

•^MatlS. 

-Id. 

••  Sea  C  Laa.  PofdMaa  of  Order  Ffow  and 
FavoraMaRiacwtJoor  AahttarMarhatCompariaoa 
(1991).  Sea  abo  T.  Mdnlsh  and  K.  Wood.  Plica 
Discoeary.  Vofasna  aad  Baglaaal/TliM  htekal 
Ttadiiig  (FabL  1903):  M.  Bteoaa  aMl  M.  Goldatria. 
Diaptayad  aad  Eflscttva  Sprawb  by  Markai  (Dae. 
1992). 


52942         Federal  Register  /  Vol.  58.  No.  196  /  Wednesday.  October  13.  1993  /  Proposed  Rules 


payment  for  order  flow  activity. 
Specifically,  the  Commission  is 
interested  in  whether  payment  for  order 
flow  has  allowed  OTC  market  makers  to 
attract  listed  order  flow  away  from 
exchanges.  The  Commission  is 
interested  in  examples  of  actions  taken 
or  innovations  adopted  by  exchanges  to 
compete  with  market  makers."®  In 
addition,  the  Commission  asks 
commentators  to  address  whether 
certain  exchange  practices,  such  as 
rebates  or  discounts  paid  to  firms  that 
use  exchange  automated  execution 
systems,  are  similar  to  and  raise  the 
same  issues  as  do  payment  for  order 
flow  practices."^ 

Currently,  payment  for  order  flow 
generally  involves  the  payment  of 
defined  cash  amounts  per  order  or  per 
share.  Some  believe,  however,  that 
restricting  or  even  moderately 
burdening  cash  payment  for  order  flow 
could  encourage  such  payments  to  be 
restructured  into  other  forms,  such  as 
goods  or  services."*  Like  "soft" 
payments  in  the  investment 
management  context,  payments  in  goods 
and  services  are  more  difficult  to 
monitor  than  cash  payments  and  raise 
issues  regarding  the  efficacy  of  the 
services  provided  and  accountability  on 
the  part  of  the  market  maker  and  broker. 

Comment  is  requested  on  the  extent  of 
payment  for  order  flow  in  goods  and 
services  at  present.  Comment  also  is 
requested  on  whether  the  proposals  set 
forth  above  would  lead  to  an  increase  in 
payment  for  order  flow  in  goods  and 
services,  and  the  implications  of  this 
possible  outcome. "3 


•aS«e.  e.g.,  discussion  at  note  28,  of  the  CHX's 
implementation  of  SuperMAX  and  MadoS's 
response. 

•»  See  NASD  1990  Utter,  tupra  note  25,  at  7-9: 
and  Pollack  Letter,  iupra  note  21.  at  3-S.  See  also 
Midwest  Quietly  Attracts  Upstairs  Order  Flow 
Away  From  NYSE.  Securities  Week.  Apr  3. 1990. 
at  9.  The  CHX  ar^es  that  payment  for  order  flow 
and  volume  discounted  exchange  fee*  are 
distinguishable,  because  in  the  first  Instance,  a 
broker  does  not  pay  a  fee  to  the  market  maker,  and 
thus  there  is  no  fee  to  discount  The  CHX  believe* 
that  if  market  makers  wish  to  provide  a  volume 
discount,  ihey  should  reduce  the  charge  of  the 
security,  which  should,  In  turn,  be  directed  to  the 
customer.  See  January  Long  Letter,  tupra  note  10. 
at  6-7.  But  see  Ruder  Report,  tupra  note  7.  at  24. 
The  NYSE  also  distinguisha*  payment  for  order 
flow  from  fee  reduction*  or  rebate*  to  member  firms 
becauie,  in  its  view,  cash  payments,  unlike  rebates, 
may  compromise  the  broker's  order  routing 
decision  such  that  the  best  execution  of  customer 
order*  is  not  obtained.  Testimony  of  Richard  A 
Grasso.  Executive  Vice  Chairman  and  President, 
NYSE.  Subcommittee  Hearing,  May  13, 1993. 

"See.  e.g.,  PoUack  Letter,  tupra  note  21,  at  7, 18- 
19. 

•>  With  rMpect  to  customer  disclosures,  in 
particular,  comment  is  requested  on  whether 
payment  in  goods  and  sovice*  could  be  addressed 
by  requiring  the  market  maker  to  disclose  to  the 
brokai  the  value,  based  on  cost  (or  other  methods), 
of  the  goods  and  setvicee  provided,  and  requiring 


In  addition  to  the  specific  requests  for 
comment  set  forth  above,  the 
Commission  requests  comment  on 
whether  the  proposed  rule  and  rule 
amendments,  if  adopted,  would  have  an 
adverse  effect  on  competition  or  would 
impose  a  burden  on  competition  that  is 
neither  necessary  nor  appropriate  in 
furthering  the  purposes  of  the  Exchange 
Act.  Comments  on  the  inquiry  will  be 
considered  by  the  Commission  in 
complying  with  its  responsibilities 
under  section  23(a)(2)  of  the  Exchange 
Act. 

VI.  Initial  Regulatory  Flexibility 
Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
("IRFA")  in  accordance  with  5  U.S.C. 
sec.  603  regarding  the  proposed  rules. 
The  following  summarizes  the 
conclusions  of  the  IRFA. 

The  IRFA  uses  certain  definitions  of 
"small  entities"  adopted  by  the 
Commission  for  purposes  of  the 
Regulatory  Flexibihty  Act.  The  Analysis 
notes  that  the  proposed  rule  and  rule 
amendments  would  require  that 
payments  for  order  flow  be  disclosed  to 
customers  on  the  confirmation  of  each 
transaction,  including  the  amount  of 
any  monetary  payment,  discount,  rebate 
or  reduction  in  fee  received  in 
connection  with  the  transaction. 
Moreover,  the  firm  would  be  required  to 
disclose  on  each  new  account  and 
thereafter  on  the  annual  statement,  the 
firm's  policies  regarding  order  routing 
practices,  and  information  regarding  the 
firm's  aggregate  amount  over  the  past 
year  of  monetary  payments,  discounts, 
rebates  or  fee  reductions. 

At  this  time,  the  Commission  is 
unable  to  reasonably  quantify  the 
impact  that  the  proposed  enhanced 
disclosure  rules  would  have  on  small 
broker-dealers.  To  the  extent  that 
disclosure  creates  a  disincentive  to  pay 
and  accept  payment  for  order  flow,  the 
proposals  would  have  an  impact  in  the 
form  of  reduced  revenues  for  those 
accepting  payments  and  reduced  costs 
for  those  paying  for  order  flow,  but  the 
effects  are  not  yet  quantifiable.  The 
proposals  could  also  necessitate  changes 
to  broker-dealer  confirmation  systems 
that  generally  do  not  provide  that 
specific  information  now.  Broker- 
dealers  would  need  to  keep  records  of 
payment  for  order  flow  in  order  to  fulfill 
the  disclosure  requirements  of  the 
proposed  rules.  A  copy  of  the  Initial 
Regulatory  Flexibility  Analysis  may  be 
obtained  by  contacting  Jill  W. 
Ostergaard.  Attorney.  Branch  of  the 


National  Market  System.  Office  of  Self- 
Regulatory  Oversight,  Division  of 
Market  Regulation,  Securities  and 
Exchange  Commission.  Washington.  DC 
20549,  (202)  272-7380. 

List  of  Subjects  in  17  CFR  Part  240 

Brokers.  Reporting  and  recordkeeping 
requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  proposes  to 
amend  part  240  of  chapter  II  of  title  17 
of  the  Code  of  Federal  Regulations  to 
read  as  follows: 

PART  240-GENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OP  1934 

1.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77), 
778,  77eee,  77ggg,  77nnn.  778ss,  77ttt.  78c. 
78d,  781.  78j,  78/,  78m,  78n,  78o,  78p,  78s, 
78w,  78x,  76ll[d].  79q,  79t,  80a-20,  80a-23, 
80a-29, 80a-37, 80b-3,  80b-«  and  80b-ll. 
unless  otherwise  noted. 

2.  By  amending  §  240.10b-10  by 
redesignating  paragraph  (a)(7)(iii)  as 
paragraph  (a)(7)(iv),  adding  paragraph 
(a)(7)(iii)  and  paragraph  (e)(9),  to  read  as 
follows: 

1 240.1 0I>-1 0    Confirmation  of  transactions. 

(a)  •  •  • 

(7)  •  •  • 

(iii)(A)  Whether  any  payment  for 
order  flow  has  been  received  In 
connection  with  a  transaction  in  a 
national  market  system  security  as 
defined  in  §  240.1lAa2-l;  and 

(B)  For  any  monetary  payment, 
discount,  rebate  or  reduction  of  fee 
received  in  connection  with  a 
transaction  in  a  national  market  system 
security,  the  amount  of  such  monetary 
payment,  discount,  rebate  or  reduction 
of  fee. 


the  brokar  to  include  this  value  in  any  mandated 
disdoetuee  to  the  customer. 


(e)  •  •  • 

(9)  Payment  for  order  flow  means  any 
compensation  received  from  any  broker- 
dealer  (including  market  makers), 
exchange  members,  or  exchanges  to 
which  a  broker-dealer  routes  customers 
orders  for  execution,  including: 
Monetary  payments,  research,  products 
or  services;  reciprocal  agreements  for 
the  provision  of  order  flow;  clearing  or 
other  services;  adjustment  of  a  broker- 
dealer's  unfavorable  trading  errors; 
offers  to  particdpate  as  underwriter  in 
public  offerings;  stock  loans  and  shared 
interest  accrued  thereon;  discounts  and 
rebates,  or  any  other  reduction  of  or 
credit  against  any  fee.  expense  or  other 
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financial  obligation  of  the  broker  or 
dealer  routing  a  customer  order. 

•       *       •        •       • 

3.  Section  240.11Acl-3  is  added  to 
read  as  follows: 

f24ai1Ac1-a    Cuetomer  account 
itateiwiua. 

(a)  No  broker  or  dealer  acting  as  agent 
for  a  customer  may  efiect  any 
transaction  in,  induce  or  attempt  to 
induce  tlie  purchase  or  sale  of,  or  direct 
orders  for  purchase  or  sale  of.  any 
national  market  system  security  as 
defined  in  §  240.11Aa2-l.  unless  such 
broker  or  dealer  informs  such  customer, 
upon  opening  a  new  account  and  cm  an 
annual  basis  thereafter,  of  the  following: 

(1)  The  firm's  poUcies  regarding 
receipt  of  payment  for  order  flow  as 
defined  in  S  240.10b-10(e)(9).  fixim  any 
broker  or  dealer  (including  market 
makers)  exchange  members  or 
exchanges  to  which  it  routes  customers' 
orders  for  execution,  including  a 
statement  as  to  whether  any  payment  for 
order  flow  is  received  for  routing 
customer  orders  and  t  description  of  the 
nature  of  the  compensation  received: 
and 

(2)  The  aggregate  amount  of  monetary 
payments,  discounts,  rebates  or 
reduction  in  fees  received  by  the  firm  on 
an  annual  basis  that  were  disclosed 
pursuant  to  §  240.10b-10(7)(iii). 

Dated:  October  6. 1993. 

By  the  Commission. 
Margarvi  H.  McFarUnd, 
Deputy  Secretary. 
(FR  Doc  93-25092  Piled  10-12-93;  8:45  am) 

BOUNQ  CODE  MhO-OI-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Securtty  Admlnlatratlon 

20  CFR  Pan  416 

RIN  0960-AC43 

Supptomantal  Securtty  Income  for  the 
Aged,  Blind,  and  DlaaMed;  Treatment 
of  Promlaaory  Notee  in  Home 
Replacement  SItuatlona 

AGENCY:  Social  Security  AdministratioD. 
HHS. 


ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  regulation 
explains  how  the  Social  Seoirity 
Administration  (SSA)  treats  promissory 
notes  and  similar  installment  sales 
contracts  and  the  proceeds  generated 
therefirom  when  received  as  a  result  of 
the  sate  of  a  home  which  is  excluded 
from  resources  under  the  supplemental 


security  income  (SSI)  program.  This 
proposed  regulation  provides  for 
application  of  the  "home  replacement 
exclusion"  in  situations  where  timely 
reinvestment  of  the  installments  into 
another  home,  which  is  similarly 
excludable  as  the  principal  place  of 
residence,  is  made. 

DATES:  Commerts  must  be  received  on 
or  before  December  13, 1993. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security. 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585.  Baltimore,  MD 
21235,  or  deUvered  to  the  Office  of 
Regulations,  Social  Security 
Administration.  3-B-l  Operations 
Building,  6401  Security  Boulevard. 
Baltimore.  MD  21235,  between  8  a.m. 
and  4:30  p.m.  on  regular  business  days. 
Comments  received  may  be  inspected 
during  these  same  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Henry  D.  Lemer,  Legal  Assistant.  Office 
of  Regulations,  Social  Security 
Administration.  6401  Security 
Boulevard.  Baltimore.  MD  21235.  (410) 
965-1762. 

SUPPt^MENTARY  MFORMATXM:  Section 
1613(a)(1)  of  the  Social  Security  Act  (the 
Act)  excludes  an  individual's  home 
from  resources  for  purposes  of 
determining  eligibility  for  SSI 
payments.  Further.  §416. 1212(d)  of  our 
regulations  allows  the  proceeds  from  the 
sale  of  an  excluded  home  to  be  excluded 
from  resources  to  the  extent  the 
proceeds  are  intended  to  be  used  and 
are,  in  fact,  used  within  3  months  of  the 
date  of  their  receipt  to  purchase  a 
replacement  home  whidi  is  similarly 
excluded.  When  that  regulation  was 
published  in  1975.  conventional 
financial  arrangements  were  the  norm.  It 
was  reasonable  to  expect  an  individual 
to  receive  the  full  purchase  price  of  the 
former  home  in  cash  and  to  reinvest 
fully  and  immediately  all  cash  proceeds 
from  the  sale.  Therefore,  no  provision 
was  included  in  the  regulations  for  the 
treatment  of  home  purchase  financing 
other  than  full  cash  payment  at  or  near 
the  time  of  sale.  Over  the  years, 
however,  less  conventional 
arrangements  involving  proceeds  other 
than  cash  (such  as  promissory  notes  or 
installment  sales  contracts)  have 
become  more  common. 

Under  our  regulations  defining 
resources  in  the  SSI  program  at 
§  416.1201,  promissory  notes  and 
installment  sales  contracts  received  as 
proceeds  bom  the  sale  of  a  home  are 
considered  resources  as  long  as  the  SSI 
claimant  owns  them  and  has  the  legal 


right  to  convert  them  to  cash  to  be  used 
for  his  or  her  support  and  maintenance. 
Such  instruments  can  be  excluded, 
however,  under  §416.1212(d)  if  they  are 
converted  to  cash  and  used  for  the 
purchase  of  a  replacement  home  within 
3  months  of  receipt  of  the  note  or 
contract.  In  feet,  prior  to  September 
1989.  SSA  required  that  they  be  so 
converted  in  order  to  be  considered  an 
excluded  resource.  Accordingly,  under 
this  interpretation,  the  claimant's 
options  were  limited  to  selhng  the 
house  for  cash  (possibly  below  market 
value)  or  liquidating  the  promissory 
note  or  installment  sales  contract  likely 
at  a  substantial  loss.  Either  of  these 
options  could  have  jeopardized  the 
opportimity  to  acquire  or  maintain  a 
replacement  home  %vithout  losing  SSI 
eligibility. 

On  September  11. 1986,  the  United 
States  Court  of  Appeals  for  the  Ninth 
Qraiit  rejected  this  interpretation  of 
§  416.1212(d)  in  the  case  of  Hart  v. 
Bowen.  799  F.2d  567.  The  Hart  case 
involved  an  individual  who  sold  her 
home  under  an  installment  sales 
contract  She  applied  the  downpayment 
she  received  toward  the  dovimpayment 
on  a  new  home.  She  also  appUed  each 
of  the  monthly  installment  payments 
she  received  toward  the  mortgage  on  the 
new  home.  Her  SSI  benefits  were 
terminated  because  the  installment 
contract  fi^m  the  sale  of  her  former 
home  constituted  an  excess  resource. 
The  Ninth  Circuit  Court  of  Appeals 
found  that  the  current  market  value  of 
an  installment  sales  contract  resulting 
from  the  sale  of  an  individual's 
excluded  home  is  part  of  the  value  of 
the  replacement  home  and  thus 
excluded  from  countable  resources, 
provided  the  payments  generated  by  the 
contract  were  reinvested  timely  in  the 
excluded  replacement  home.  In  May 
1987,  as  a  result  of  the  decision 
rendered  by  the  Ninth  Circuit  in  Hart  v. 
Bowen.  SSA  issued  Acquiescence 
Ruling  AR  87-3(9)  to  comply  with  the 
decision  in  the  Ninth  Circuit  States. 

In  September  1989,  SSA  changed  its 
national  practice  and  pubUshed  Social 
Security  RuUng  SSR  89-5p.  effective 
September  6, 1989.  The  ruling 
explained  that  the  value  of  an 
installment  sales  contract  constitutes  a 
"proceed"  fivm  the  sale  of  an  excluded 
home  which  can  be  excluded  from 
resources  under  §416. 1212(d)  if:  (a)  The 
contract  results  from  the  sale  of  an 
individual's  home  as  described  in 
§  416.1212(a);  (b)  within  3  months  of 
receipt  (execution)  of  the  contract  the 
individual  pxirchases  a  replacement 
home  which  also  fits  the  oescription  in 
§  416.1212(a):  and  (c)  all  contract 
generated  sale  proceeds  are  reinvested 
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in  the  replacement  home  within  3 
months  of  receipt  of  such  proceeds.  In 
addition,  the  ruling  provided  that  when 
payments  against  the  principal  that 
result  from  the  installment  sales 
contract  are  being  reinvested  timely 
(i.e..  within  3  months  of  receipt)  in  a 
new  home,  such  payments  are  also 
excluded  from  resources.  The  ruUng 
further  proxided  that  if  the  home 
replacement  exclusion  is  not  applicable 
because  one  or  more  installment 
payments  have  not  been  timely 
reinvested,  the  exclusion  may  be 
applied  effective  with  the  month 
following  the  month  of  receipt  of  a 
timely  reinvested  payment. 

Regulation 

This  proposed  regulation  would 
codify  SSR  89-5p  and  reflect  more 
completely  our  policy  on  the  treatment 
of  proceeds  from  the  sale  of  an  excluded 
home  by  designating  the  existing  text  in 
§  416.1212  paragraph  (d)  as  paragraph 
(d)(1).  and  adding  two  new  paragraphs 
(d)(2)  and  (d)(3),  to  explain  the 
conditions  under  which  the  value  of  a 
promissory  note  or  similar  installment 
sales  contract,  and  other  proceeds  from 
the  sale,  consisting  of  the  downpayment 
and  monthly  installment  payments 
towards  the  principal,  will  be  excluded 
from  being  considered  SSI  resources.  In 
addition,  we  are  adding  new  paragraphs 
(e).  (f),  and  (g)  to  §  416.1212  to  explain 
the  effects  on  SSI  eligibility  of  failure  to 
reinvest  installment  payments  timely 
and  the  receipt  of  interest  payments. 
When  a  final  rule  is  pubhshed  after  the 
comment  period  has  expired  and  any 
comments  have  been  considered,  both 
SSR  89-5p  and  AR  87-3(9)  will  be 
rescinded. 

Regulatory  Procedures 

Executive  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291.  The  current  administrative 
and  program  costs  are  estimated  to  be 
negligible  (less  than  30  workyears  and 
$1  million  per  fiscal  year).  Therefore,  a 
regulatory  impact  analysis  is  not 
required. 

Paperwork  Reduction  Act 

This  proposed  regulation  imposes  no 
reporting/recordkeeping  requirements 
requiring  Office  of  Management  and 
Budget  clearance. 

Regulatory  Flexibility  Act 

We  certify  that  this  proposed 
regulation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  this  regulation  will  affect  only 
individuals  and  States.  Therefore,  a 


regulatory  flexibility  analysis  as 
provided  in  Public  Law  96-354.  the 
Regulatory  Flexibility  Act  of  1980.  is  not 
required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.807--Supplemental  Security 
Income.) 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedixre.  Aged,  Blind,  DisabiUty 
benefits.  Public  assistance  programs, 
Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income. 

Dated:  May  27. 1993. 
Louis  D.  Enoff, 

Principal  Deputy  Commissioner  of  Social 
Security. 

Approved:  July  20, 1993. 
Donna  E.  ShaUla, 
Secretary  Oj' Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble,  Part  416  of  Chapter  III  of  Title 
20,  Code  of  Federal  Regulations,  is 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  subpart  L 
of  part  416  continues  to  read  as  follows: 

Authority:  Sacs.  1102. 1602. 1611, 1612, 
1613, 1614(f),  1621  and  1631  of  the  Social 
Security  Act;  42  U.S.C  1302, 1381a.  1382, 
1382a,  1382b.  1382c(f),  1382J  and  1383;  sec. 
211  of  Pub.  L  93-66;  87  Stat  154. 

2.  Section  416.1212  is  amended  by 
redesignating  the  existing  text  in 
paragraph  (d)  as  paragraph  (d)(1), 
adding  new  paragraphs  (d)(2)  and  (d)(3). 
and  adding  new  paragraphs  (e),  (f)  and 
(g)  to  read  as  follows: 

S416.1212    Exclusion  of  the  horn*. 

(d)  Proceeds  from  the  sale  of  an 
excluded  home. 

(D*  •  * 

(2)  The  value  of  a  promissory  note  or 
similar  installment  sales  contract 
constitutes  a  "proceed"  which  can  be 
excluded  from  resources  if — 

(i)  The  note  results  from  the  sale  of  an 
individual's  home  as  described  in 
§  416.1212(a); 

(ii)  Within  3  months  of  receipt 
(execution)  of  the  note,  the  individual 
purchases  a  replacement  home  as 
described  in  §  416.1212(a)  (see 
paragraph  (e)  of  this  section  for  an 
exception);  and 

(iii)  All  note-generated  proceeds  are 
reinvested  in  the  replacement  home 
within  3  months  of  receipt  (see 
paragraph  (f)  of  this  section  for  an 
exception). 

(3)  In  addition  to  excluding  the  value 
of  the  note  itself,  other  proceeds  from 
the  sale  of  the  former  home  are 
excluded  resources  if  they  are  used 


within  3  months  of  receipt  to  make 
payment  on  the  replacement  home. 
Such  proceeds,  which  consist  of  the 
downpayment  and  that  portion  of  any 
installment  amount  constituting 
payment  against  the  principal,  represent 
a  conversion  of  a  resource. 

(e)  Failure  to  purchase  another 
excluded  home  timely.  If  the  individual 
does  not  purchase  a  replacement  home 
within  the  3-month  period  specified  in 
paragraph  {d)(2)(ii)  of  this  section,  the 
value  of  a  promissory  note  or  similar 
installment  sales  contract  received  from 
the  sale  of  an  excluded  home  is  a 
countable  resotirce  effective  with  the 
first  moment  of  the  month  following  the 
month  the  note  is  executed.  If  the 
individual  purchases  a  replacement 
home  after  the  expiration  of  the  3-month 
period,  the  note  becomes  an  excluded 
resource  the  month  following  the  month 
of  purchase  of  the  replacement  home 
provided  that  all  other  proceeds  are 
fully  and  timely  reinvested  as  explained 
in  paragraph  (f)  of  this  section. 

(f)  Failure  to  reinvest  proceeds  timely. 
(1)  If  the  proceeds  (e.g..  installment 
amounts  constituting  payment  against 
the  principal)  frtjm  the  sale  of  an 
excluded  home  under  a  promissory  note 
or  similar  installment  sales  contract  are 
not  reinvested  fully  and  timely  (within 
3  months  of  receipt)  in  a  replacement 
home,  as  of  the  first  moment  of  the 
month  following  receipt  of  the  payment, 
the  individual's  countable  resources 
will  include: 

(i)  The  value  of  the  note;  and 

(ii)  That  portion  of  the  proceeds, 
retained  by  the  individual,  which  was 
not  timely  reinvested. 

(2)  The  note  remains  a  countable 
resource  until  the  first  moment  of  the 
month  following  the  receipt  of  proceeds 
that  are  fully  and  timely  reinvested  in 
the  replacement  home.  Failure  to 
reinvest  proceeds  for  a  period  of  time 
does  not  permanently  preclude 
exclusion  of  the  promissory  note  or 
installment  sales  contract.  However, 
previously  received  proceeds  that  were 
not  timely  reinvested  remain  countable 
resources  to  the  extent  they  are  retained. 

Example  1.  On  July  10.  an  SSI 
recipient  received  his  quarterly  payment 
of  $200  from  the  buyer  of  his  former 
home  under  an  installment  sales 
contract.  As  of  October  31,  the  recipient 
has  used  only  $150  of  the  July  payment 
in  coimection  with  the  purtiase  of  a 
new  home.  The  exclusion  of  the  unused 
$50  (and  of  the  installment  contract 
itself)  is  revoked  back  lo  July  10.  As  a 
result,  the  $50  and  the  value  of  the 
contract  as  of  August  1.  are  included  in 
a  revised  determination  of  resources  for 
Atigtist  and  subsequent  months. 
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Example  2.  On  April  10.  an  SSI 
recipient  received  a  payment  of  $250 
from  the  buyer  of  his  former  home 
imder  an  installment  sales  contract.  On 
May  3,  he  reinvested  $200  of  the 
payment  in  the  purchase  of  a  new  home. 
On  May  10,  the  recipient  received 
another  $250  payment,  and  reinvested 
the  full  amount  on  Jime  3.  As  of  July  31, 
since  the  recipient  has  used  only  $200 
of  the  April  payment  in  connection  with 
the  purdiase  of  the  new  home,  the 


exclusion  of  the  unused  $50  (and  of  the 
installment  contract  itseU)  is  revoked 
back  to  April  10.  As  a  result,  the  $50 
and  the  value  of  the  contract  as  of  May 
1  are  includable  resources.  Since  the 
recipient  fully  and  timely  reinvested  the 
May  payment,  the  instalhnent  contract 
and  the  payment  are  again  excludable 
resources  as  of  June  1.  However,  the  $50 
left  over  from  the  previous  payment 
remains  a  countable  resource. 


(g)  Interest  payments.  If  interest  is 
received  as  part  of  an  installment 
pa}rment  resulting  from  the  sale  of  an 
excluded  home  under  a  promissory  note 
or  similar  installment  sales  contract,  the 
interest  pa>'ments  do  not  represent 
conversion  of  a  resource.  The  interest  is 
income  under  the  provisions  of 
§§416.1102.  416.1120.  and  416.1121(c). 

(FR  Doc.  93-24985  Filed  10-12-93;  8:45  am] 
BtUMQ  CODE  419»-a»-r 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  ttian  rules  or 
proposed  rutes  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  ager>cy  decisions  and 
mlings.  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


ACnON:  Notice:  Point  salvage  sale 
administrative  appeal  exemption. 


DEPARTMENT  OF  AGRICULTURE 

Type  and  Quantities  of  Agricultural 
Commodities  Available  for  Donation 
Overseas  Under  Section  416(b)  of  the 
Agricultural  Act  of  1949,  as  Amended, 
in  Fiscal  Year  1994 

AGENCY:  Office  of  the  Secretary.  USDA. 
ACnow:  Notice. 

SUMMARY:  This  notice  sets  forth  the 
determination  of  the  Secretary  of 
Agriculture  of  the  types  and  quantities 
of  agricultural  commodities  to  be  made 
available  for  donation  overseas  under 
section  416(b)  of  the  Agricultural  Act  of 
1949,  as  amended,  during  fiscal  year 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  T.  Chambliss.  Director,  Program 
Analysis  Division,  Office  of  the  General 
Sales  Manager.  FAS,  USDA,  (202)  720- 
3573. 

Determination 

The  kinds  and  quantities  of 
commodities  that  shall  be  made 
available  for  donation  are  as  follows: 


Commodity 

Quantity 

(metric 

tons) 

Dairy  Products  . 

Butter/butteroM ' 
tsionfat  dry  mUk 

60.000 
10.000 

Total  

70.000 

^  At  least  34,000  metric  tons  must  be  butter. 

Done  at  Washington,  DC,  this  1st  day  of 
October  1993. 
Eugene  Moos, 

Acting  Secretary  of  Agriculture. 
(FR  Doc.  93-24879  Filed  10-12-93;  8:45  ami 

BtUMQ  COOe  S410-10-M 

Forest  Service 

Exemption  From  Appeal;  Point  Salvage 
Sale.  Kalbab  National  Forest,  AZ 

AGENCY:  Forest  Service,  USDA. 


SUMMARY:  On  October  6. 1993,  North 
Kaibab  District  Ranger,  Raymond  D. 
Brown,  made  a  decision  to  approve 
salvage  harvesting  which  will  allow  for 
utilization  of  dead  and  dying  timber 
resulting  from  the  Point  Fire.  The  Point 
Fire  is  located  on  the  Kaibab  National 
Forest. 

The  1.762  acre  Point  Fire  in  Arizona 
damaged  timber  and  other  resources. 
The  North  Kaibab  Ranger  District  has 
completed  an  Environmental  Analysis 
on  the  impacts  of  salvage  harvesting.  It 
will  be  necessary  to  recover  timber 
resources  in  a  short,  emergency  time 
frame  to  minimize  further  deterioration. 
Damaged  timber  that  is  selected  to  be 
harvested  needs  to  be  removed  within  3 
months  to  prevent  additional  value 
losses.  If  the  decision  document 
resulting  from  this  Environmental 
Analysis  is  appealed  under  36  CFR  part 
217,  valuable  time  in  resource  recovery 
is  likely  to  be  lost.  I  have  therefore 
determined  that,  pursuant  to  36  CFR 
217.4(a)(ll),  decisions  involving  timber 
recovery  within  the  Point  Salvage  Sale 
area  are  exempt  from  administrative 
appeal. 

Copies  of  the  Environmental 
Assessment  are  available  upon  request 
at  the  North  Kaibab  Ranger  District 
Office.  430  S.  Main,  P.O.  Box  268, 
Fredonia,  AZ  86022. 

DATES:  This  notice  is  effective  October 
12,  1993. 

ADDRESSES:  Direct  comment  to:  Larry 
Henson,  Regional  Forester, 
Southwestern  Region,  USDA  Forest 
Service.  517  Gold  Avenue  SW, 
Albuquerque,  New  Mexico  87102. 

FOR  FURTHER  INFORMATION  CONTACT: 

Milo  Larson,  Director,  Timber 
Management,  (505)  842-3240.  Direct 
requests  for  a  copy  of  the  appeal 
regulation  to  Pat  Jackson  at  the  above 
address. 

Dated:  October  6. 1993. 
Larry  Henson, 
Regional  Forester. 

[FR  Doc  93-25040  Filed  10-12-93;  8:45  am) 
BIUJNQ  COOe  M10-11-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  California  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  the  California 
Advisory  Committee  to  the  Commission 
will  convene  at  7  p.m.  and  recess  at  9 
p.m.  on  October  29, 1993,  and  will 
reconvene  at  8  a.m.  and  adjotun  at  12 
noon  on  October  30, 1993,  at  the  Hyatt 
Regency  San  Francisco,  5  Embarcadero 
Center,  San  Francisco.  California  94111. 
The  purpose  of  the  meeting  is  training 
and  orientation  for  new  Committee 
members  on  Commission  policies  and 
procedures. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Michael  Carney 
or  Phihp  Montez,  Director  of  the 
Western  Regional  Office,  213-894-3437 
(TDD  213-694-0508).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  October  1. 1993. 
Carol-Lae  Hurloy, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  93-25019  Filed  10-12-93;  8:45  ami 
BUJNQ  COOC  OSfr-OI-y 


Agenda  and  Notice  of  Public  Meeting 
of  the  Oklahoma  Advisory  Committe* 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  the  Oklahoma 
Advisory  Committee  to  the  U.S. 
Coimnission  on  Qvil  Rights  will  meet 
on  October  28. 1993,  from  2  p.m.  imtil 
8  p.m.  at  the  Doubletree  Hotel  at  Warren 
Place,  6110  South  Yale  Avenue,  Tulsa, 
Oklahoma  74136.  The  purpose  of  the 
meeting  is  to  plan  for  Kiture  Committee 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  816-426-5253 


(TTY  816-426-5009).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  October  1, 1993. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit 
(FR  Doc.  93-25020  Filed  10-12-93;  8:45  am] 
MUMQ  COM  nsa-oi-^ 


DEPAFTTMENT  OF  COMMERCE 

BurMU  of  Export  Administration 

Transportation  and  Raiatad  Equlpmant 
Tachnlcal  Advlaory  Commlttaa; 
Maating 

A  meeting  of  the  Transportation  and 
Related  Equipment  Technical  Advisory 
Committee  will  be  held  November  4, 
1993,  9:30  a.m.,  in  the  Herbert  C. 
Hoover  Building,  room  1617M(2),  14th 
Street  &  Pennsylvania  Avenue,  NW., 
Washington  DC.  The  Committee  advises 
the  Office  of  Technology  and  Policy 
Analysis  with  respect  to  technical 
questions  which  affect  the  level  of 
export  controls  applicable  to 
transpiration  and  related  equipment  or 
technology. 

Agenda 

General  Session 

1.  Opening  Remarks  by  the  Chairman  or 
Commerce  Representative. 

2.  Introduction  of  Members  and  Visitors. 

3.  Election  of  Chairman. 

4.  Presentation  of  Papers  or  Comments 
by  the  Public. 

5.  Disciission  of  regulatory  issues. 

6.  Discussion  of  recent  revisions  to  the 
International  Traffic  in  Arms 
l^tegulations  (ITAR). 

Executive  Session 

7.  Discussion  of  matters  properly 
classified  under  Executive  Order 
12356,  dealing  with  the  U.S.  and 
COCOM  control  programs  and 
strategic  criteria  related  thereto. 
The  General  Session  of  the  meeting 

will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  Cadlitate 
distribution  of  public  presentation 
materials  to  Committee  members,  the 


Committee  suggests  that  you  forward 
your  public  presentation  materials  two 
weeks  prior  to  the  meeting  to  the 
following  address:  Ms.  Lee  Aim 
Carpenter,  TAC  Unit/OAS/EA/BXA,  * 
room  3886,  U.S.  Department  of 
Commerce,  Washington,  DC  20230 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  18, 
1993,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committe 
and  of  any  Subcommittee  thereof, 
dealing  with  the  classified  materials 
listed  in  5  U.S.C  552(c)(l]  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section  10 
(a)(1)  and  (a)(3),  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  public. 

A  copy  ofthe  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  ofthe  Committee  is  available 
for  public  Inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  room  6020,  U.S. 
Department  of  Commerce,  Washington 
DC.  For  further  information  or  copies  of 
the  minutes  call  202-482-2583. 

Dated:  October  7, 1993. 
Betty  A.  Ferrall, 

Director,  Technical  Advisory  Committee  Unit. 
(FR  Doc  93-25125  Filed  10-12-93;  8:45  am] 
MUJNQ  COOC  K10-0T-M 


National  Instltirta  of  Standards  and 
Tachnology 

National  Voluntary  Laboratory 
Accreditation  Program;  Calibration 
Laboratories  Tachnlcal  Guide 
Worlcshop 

AQENCY:  National  Institute  of  Standards 
and  Technology,  Commerce 
ACTION:  Notice;  Calibration  Laboratories 
Technical  Guide  Workshop. 

SUMMARY:  The  National  Institute  of 
Standards  and  Technology  (NIST)  will 
host  a  public  workshop  on  November  22 
through  24, 1993,  to  provide  interested 
parties  an  opportimity  to  participate  in 
the  development  of  the  Technical  Guide 
for  Calibration  Laboratories.  This  gmde 
will  be  used  along  with  the  Program 
Handbook  to  accredit  laboratories  in 
eight  fields  of  calibration  (Dimensional, 
Electromagnetic-DC/Low  Frequency, 
Electromagnetic-RF/Microwave, 
Ionizing  Radiation,  Mechanical,  Optical 
Radiation,  Thermodynamic,  Time  and 
Frequency).  A  draft  Technical  Guide 
will  be  available  for  limited  distribution 


to  those  attending  the  workshop  or  to 
those  willing  to  provide  technical 
comments  on  the  document. 
DATES:  The  workshop  will  be  held  on 
Monday,  November  22, 1993,  through 
Wednesday.  November  24, 1993,  from  9 
a.m.  to  4  p.m. 

PLACE:  The  workshop  will  be  held  at  the 
National  Institute  of  Standards  and 
Technology,  Gaithersburg.  Maryland. 
FOR  FURTHER  MFORMATION  C0f4TACT: 
National  Voluntary  Laboratory 
Accreditation  Program  (NVLAP), 
National  Institute  of  Standards  and 
Technology,  Building  411.  room  A162, 
Gaithersburg,  MD  20899.  by  phone  at 
(301)  975-4016,  or  by  FAX  at  (301)  926- 
2884.  To  assist  in  preparing  for  the 
workshop,  please  inform  NVLAP  about 
individuals/organizations  planning  to 
attend  the  workshop. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  notice  is  issued  in  accordance 
with  the  NVLAP  Procedures  (15  CFR 
part  7).  In  a  Federal  Register  notice 
dated  May  18, 1992,  (Vol.  57,  No.  96), 
the  National  Institute  of  Standards  and 
Technology  (NIST)  annoimced  the 
establishment  ofthe  program  for 
calibration  laboratories,  "Accreditation 
for  Calibration  Laboratories",  pursuant 
to  the  request  by  the  National 
Conference  of  Standards  Laboratori^  in 
a  letter  of  Jime  13, 1991,  announced  in 
the  Federal  Register  of  August  21, 1991. 
Accreditation  will  be  offered  to  all 
applicant  laboratories  that  fulfill  the 
requirements  of  the  National  Voluntary 
Laboratory  Accreditation  Program. 

Technical  criteria  is  being  developed 
and  incorporated  into  a  draft  Technical 
Guide  which  will  be  presented  and 
reviewed  at  the  workshop,  and 
interested  parties  will  have  an 
opportunity  to  comment.  The  workshop 
is  part  of  the  NVLAP  process  of  assuring 
that  accreditation  programs  are  of  high 
technical  quahty,  responsive  to  the 
technical  needs  of  the  metrology 
community,  and  are  relevant  to  the 
needs  of  those  affected  by  accreditation. 

The  following  plans  for  the  workshop 
have  been  estabUshed: 

1.  Purpose:  The  workshop  will 
provide  all  interested  persons  with  an 
opportunity  to  participate  and 
contribute  to  the  finalization  of 
technical  criteria,  requirements,  and 
procedures  for  evaluation  and 
accreditation  of  laboratories  that 
provide  calibration  services. 

2.  Procedure:  The  workshop  will  be 
an  informal,  nonadversarial  meeting. 
The  presiding  NIST  chairperson(s)  will 
allocate  the  time  available  for 
presentation  and  discussion  of  each 
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issue  to  be  addressed,  and  will  exerdse 
authority  as  needed  to  ensure  the 
equitable,  efficient  and  orderly  conduct 
of  the  meeting. 

3.  Provisions:  This  workshop  will  be 
open  to  the  public;  there  is  no 
registration  fee,  however  NVLAP  would 
like  notification  of  attendance  due  to 
space  limitations.  Housing  is  the 
responsibiUty  of  attendees. 

Documents  in  Public  Record 

Summary  minutes  of  highlights  of  the 
woikshop  will  be  made  available  in  the 
NVLAP  program  office.  Building  411. 
room  A162,  at  the  campus  in 
Gaithersburg,  Maryland. 

Dated:  October  6, 1993. 
Samuel  Kramer, 
Associate  Director 
(FR  Doc.  93-25071  Filed  lfr-12-93:  8:45  am) 

BtUJNO  C0D£  3S10-19-H 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Exemptions  for  Certain  Exchange- 
Traded  Futures  and  Options  Contracts 

AGENCY:  Ck}mmodity  Futures  Trading 

Commission. 

ACnON:  Extension  of  comment  period. 

SUMMARY:  On  August  16. 1993  the 
Commodity  Futures  Trading 
Commission  ("Commission")  published 
in  the  Federal  Register  a  Notice  of 
petitions  for  exemptions  and  request  for 
comment  relating  to  proposed 
exemptions  for  certain  exchange-traded 
futures  and  options  contracts.  58  FR 
43414.  The  appUcable  comment  period 
expires  on  October  15, 1993.  See  58  FR 
44402  (Aug.  20,  1993).  The  Commission 
has  received  a  request  for  an  extension 
of  the  comment  period  on  behalf  of 
several  commenters.  To  ensure  that  all 
interested  parties  have  an  adequate 
opportunity  to  submit  meaningful 
comments,  the  Commission  has 
determined  to  extend  the  comment 
period. 

DATE:  Written  comments  must  be 
received  by  the  Commission  by  the 
close  of  business  on  December  15, 1993. 
ADDRESS:  Comments  should  be  sent  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futxires  Trading  Commission,  2033  K 
Street  NW.,  Washington,  DC  20591. 
Reference  should  be  made  to  petitions 
for  exemptions  for  certain  exchange- 
traded  futures  and  options  contracts. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pat  G.  Nicolette.  Acting  General 
Counsel,  David  R.  Merrill,  Deputy 
General  Counsel,  Ellyn  S.  Roth, 
Attorney,  Office  of  the  General  Counsel 


at  (202)  254-4880  or  Blake  Imel,  Acting 
Director.  Division  of  Economic  Analysis 
at  (202)  254-6990.  Commodity  Futures 
Trading  Commission.  2033  K  Street 
NW..  Washington.  DC  20581. 

Issued  in  Washington,  DC,  this  6tfa  day  of 
October,  1993,  by  the  Commission. . 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  93-25202  Filed  10-12-93: 8:45  am] 
BIUJNQ  COOC  OSI-OI-H 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Privacy  Act  of  1974;  Amend  and  Delete 
Record  Systems 

AGENCY:  Office  of  the  Secretary  of 

Defense.  DOD. 

ACTION:  Amend  and  delete  record 

systems. 

SUMMARY:  The  Office  of  the  Secretary  of 
Defense  proposes  to  amend  one  system 
and  delete  one  system  of  records  notices 
to  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 
DATES:  The  amendments  will  be 
effective  on  November  12, 1993,  unless 
comments  are  received  that  would 
result  in  a  contrary  determination. 

The  deletion  will  be  effective  October 
13, 1993. 

ADDRESSES:  Send  comments  to  Chief. 
Records  Management  and  Privacy  Act 
Branch.  Washington  Headquarter 
Services,  Correspondence  and 
Directives,  Records  Management 
Division,  Room  5C315,  Pentagon,  " 
Washington,  DC  20301-1155. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Cragg,  OSD  Privacy  Act  Officer  at 
(703)  695-0970  or  DSN  225-0970. 
SUPPLEMENTARY  MFORMATKm:  The  Office 
of  the  Secretary  of  Defense  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974,  as  amended.  (5  U.S.C.  552a) 
have  been  pubUshed  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

Dated:  October  6, 1993. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

DELETION 
DWHS  P26 

SYSTEM  NAME: 

Protective  Services  File  (February  22, 
1993.  58  FR  10273). 

Reason:  Information  contained  in  this 
system  will  be  subsumed  in  DWHS  P42, 


'DPS  Incident  Reporting  and 
Investigations  Case  Files'. 

AMENDMENTS 
DWHS  P42 

SYSTEM  NAME: 

DPS  Incident  Reporting  and 
Investigations  Case  Files  (February  22. 
1993.  58  FR  10277). 

CHANGES: 


SYSTEM  LOCATKNt: 

Delete  entry  and  replace  vriih 
'Defense  Protective  Services, 
Washington  Headquarters  Services, 
1155  Defense  Pentagon,  Washington  DC 
20301-1155.' 

CATEOORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Add  a  sentence  to  the  third  paragraph 
'Persons  who  may  pose  a  threat  to  the 
Secretary  of  Defense,  the  Deputy 
Secretary  of  Defense  and  other  Senior 
Defense  Officials.' 

Insert  a  new  fourth  paragraph 
'Persons  who  may  pose  a  threat  to  the 
personal  safety  of  themselves  or  others 
while  in  the  DPS-controUed 
jurisdiction.* 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Add  a  new  paragraph  to  entry 
'Docimients  created  in  enforcing 
regulations  regarding  motor  vehicle 
movement  and  parking  on  Federal 
premises  including  reports  of  traffic 
accidents,  traffic  violation  notices  and 
similar  records  maintained  by  DPS.' 


PURPOSE(S): 

Delete  entry  and  replace  with 
'Information  in  this  system  supports  the 
public  safety,  law  enforcement,  faciUty 
security,  and  contingency  planning 
functions  of  the  Defense  Protective 
Service.  Additional  functions  supported 
include  information  on  current  and 
former  applicants  for  the  position  of 
Defense  Protective  Service  Officer  and 
Internal  Affairs  investigative  records.' 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  'Non* 
criminal  records  are  destroyed  one  year 
after  case  is  closed. 

Criminal  records  are  cutoff  when  case 
is  closed  and  placed  in  an  inactive  file 
for  three  years.  After  three  years  in  the 
inactive  file,  the  records  are  retired  to 
the  Washington  National  Records  Center 
for  an  additional  15  years,  after  which 
time  they  will  be  destroyed. 

Information  on  current  and  former 
applicants  for  position  of  DPS  Officer 
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are  maintained  two  years  and  then 
destroyed. 

Contingency  planning  and  analysis 
files  pertaining  to  regional,  nationwide, 
and  worldwide  terrorist  organizations 
and  their  potential  effects  of  the  security 
of  DoD  facilities  are  destroyed  when 
superseded,  obsolete,  or  no  longer 
needed.' 

SYSTEM  liANAQEfl(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Defense  Protective  Services, 
Washington  Headquarters  Services, 
1155  Defense  Pentagon,  Washington,  DC 
20301-1155.' 

NOTmCA-nON  PflOCEOUKE: 

Replace  the  address  in  entry  to  read 
'Defense  Protective  Services, 
Washington  Headquarters  Services, 
1155  Defense  Pentagon,  Washington,  DC 
20301-1155.' 

RECORD  ACCESS  PROCEDURES: 

Replace  the  address  in  entry  to  read 
'Defense  Protective  Services, 
Washington  Headquarters  Services, 
1155  Defense  Pentagon,  Washington  DC 
20301-1155.' 


DWHS  P42 

systemname: 

DPS  Incident  Reporting  and 
Investigations  Case  Files. 

SYSTEM  LOCAHON: 

Defense  Protective  Services, 
Washington  Headquarters  Services, 
1155  Defense  Pentagon.  Washington  DC 
20301-1155. 

CATEOORCS  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  are  the  source  of  an 
initial  complaint  or  allegation  that  a 
crime  took  place. 

Witnesses  having  information  or 
evidence  about  any  aspect  of  an 
investigation. 

Suspects  in  the  criminal  situation 
who  are  subjects  of  an  investigation. 
Persons  who  may  pose  a  threat  to  the 
Secretary  of  Defense,  the  Deputy 
Secretary  of  Defense  and  other  Senior 
Defense  Officials. 

Persons  who  may  pose  a  threat  to  the 
personal  safety  of  Uiemselves  or  others 
while  in  the  DPS-controlled 
jurisdiction. 

Subjects  of  investigations  on 
noncriminal  matters. 

Current  and  former  applicants  for  the 
position  of  Defense  Protective  Service 
Officer. 

Sources  of  information  and  evidence. 
The  identity  of  these  individuals  may  be 
confidential  as  appropriate  to  the 


subject  matter  they  contribute.  These 
files  contain  information  vital  to  the 
outcome  of  administrative  procedures 
and  civil  and  criminal  cases. 

Individuals  associated  with  terrorism 
or  terrorist  groups  and  activities  and 
names  of  regional,  nationwide,  and 
worldwide  terrorist  organizations. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Preliminary  and  other  reports  of 
criminal  investigations  from  the 
opening  of  a  case  imtil  it  is  closed. 
iDese  records  are  instituted  and 
maintained  at  varying  points  in  the 
process.  The  processes  of  criminal 
justice  and  civil  and  administrative 
remedies  may  require  their  partial  or 
total  disclosure. 

Security  files  contain  information 
such  as  name,  date  and  place  of  birth, 
address,  Social  Security  Number, 
education,  occupation,  experience,  and 
investigatory  material. 

Contingency  Planning/ Analysis  files 
contain  information  such  as  names  and 
other  identifying  information  and 
investigatory  material  on  an  individual 
associated  with  terrorists  or  terrorist 
groups  and  activities.  File  contains 
information  about  regional,  nationwide, 
and  worldwide  terrorist  organizations 
and  their  effects  on  security  of  DOD 
facilities  under  the  jiirisdiction  of  DPS. 
Intelligence  brie&;  tactical,  operational, 
and  strategic  informational  reports; 
regional  and  nationwide  contingency 
analysis;  contingency  action  plans;  and 
patterns  and  trends  of  potential  or 
actual  terrorists  or  terrorist  groups,  or 
other  activities  that  could  disrupt  the 
orderly  operation  of  Defense-owned  or 
controlled  facilities  over  which  the  DPS 
has  jurisdiction. 

Documents  created  in  enforcing 
regulations  regarding  motor  vehide 
movement  and  parking  on  Federal 
premises  incluoing  reports  of  traffic 
accidents,  traffic  violation  notices  and 
similar  records  maintained  by  DPS. 

AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

Section  21,  Internal  Security  Act  of 
1950  (Pub.  L.  831,  81st Cong);  40 U.S.C 
318,  as  delegated  by  Administrator, 
General  Services  Administration,  to  the 
Deputy  Secretary  of  Defense,  September 
1987,  and  E.O.  9397. 

PURPOSE(S): 

Information  in  this  system  supports 
the  public  safety,  law  enforcement, 
facility  security,  and  contingency 
planning  functions  of  the  Defense 
Protective  Service.  Additional  functions 
supported  include  information  on 
currant  and  former  applicants  for  the 
position  of  Defense  Protective  Service 
Officer  and  Internal  Affairs  investigative 
records. 


ROUTINE  USES  Of  RECORDS  MAINTAINED  M  THE 
SYSTEM,  MCUIOMQ  CATEOORKS  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552aCb)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  6  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  a  Federal,  state,  local,  or  foreign 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  carrying  out  a 
statute,  rule,  regulation,  or  order,  where 
the  agency  is  aware  of  a  violation  or 

f>otential  violation  of  dvil  or  criminal 
aw  or  regulation. 

To  an  appeal,  grievance,  or  formal 
complaints  examiner;  equal 
employment  opportunity  investigator, 
arbitrator;  exclusive  representative;  or 
other  officials  engaged  in  investigating, 
or  settling  a  grievance,  complaint  or 
appeal  filed  by  an  employee. 

"To  various  bureaus  and  divisions  of 
the  Department  of  Justice  that  have 
primary  jvuisdiction  over  subject  matter 
and  location  which  DPS  shares. 

To  law  enforcement  agendes  which 
have  lawfully  partidpated  in  and 
conducted  investigation  jointly  with 
DPS. 

Pursuant  to  the  order  of  a  court  of 
competent  j\irisdiction,  when  the 
United  States  is  party  to  or  has  interest 
in  litigation,  and  using  the  records  is 
relevant,  necessary,  and  compatible 
with  the  purposes  of  collecting  the 
information. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  OSD's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POUCtES  AND  PRACTICES  FOR  STORmO, 
RCTRKVmO,  ACCESSiNQ,  RETAMNO,  AND 
DISPOSMQ  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  in  file 
cabinets.  Magnetic  media  in  controlled 
access  areas  for  both  on-line  and  storage 
disks. 

RETRIEVABILfTY: 

Paper  records  by  case  control  number 
and  type  of  inddent.  Magnetic  files  by 
case  control  number,  name,  address, 
and  physical  description  of  subject 
individual. 

SAFEGUARDS: 

Paper  records  are  stored  in  secure 
filing  cabinets  in  room  with  built-in- 
position  dial-type  combination  safe 
lock.  Computer  records  are  maintained 
in  limited  access  sites  on  a  system 
protected  by  a  software-controlled 
password  system. 
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RETENTXM  AND  OtSPOSAL: 

Non-cnminal  records  are  destroyed 
one  year  after  case  is  closed. 

Criminal  records  are  cutoff  when  case 
is  closed  and  placed  in  an  inactive  file 
for  three  years.  After  three  years  in  the 
inactive  file,  the  records  are  retired  to 
the  Washington  National  Records  Center 
for  an  additional  15  years,  after  which 
time  they  will  be  destroyed. 

Information  on  current  and  former 
applicants  for  position  of  DPS  Officer 
are  maintained  two  years  and  then 
destroyed. 

Contingency  planning  and  analysis 
files  pertaining  to  regional,  nationwide, 
and  worldwide  terrorist  organizations 
and  their  potential  effects  of  the  security 
of  DoD  facilities  are  destroyed  when 
superseded,  obsolete,  or  no  longer 
needed. 

SYSTEM  WANAGER(S)  ANO  ADORESS: 

Defense  Protective  Services, 
Washington  Headquarters  Services. 
1155  Defense  Pentagon,  Washington  DC 
20301-1155 

NonncATiON  procedure: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  inquiries  to  the  Defense 
Protective  Services,  Washington 
Headquarters  Services.  1155  Defense 
Pentagon.  Washington  DC  20301-1155. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
inquiries  to  the  Defense  Protective 
Services,  Washington  Headquarters 
Services,  1155  Defense  Pentagon. 
Washington  DC  20301-1155. 

CO^fTESnNO  RECORD  PROCEDURES: 

The  OSD's  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  OSD  Administrative 
Lnstruction  81;  32  CFR  part  311;  or  may 
be  obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Investigators,  informants,  witnesses, 
official  records,  investigative  leads, 
statements,  depositions,  business 
records,  or  any  other  information  source 
available  to  DPS. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

Parts  of  this  system  may  be  exempt 
under  5  U.S.C.  552a(i)(2)  as  applicable. 
The  criminal  investigation  case  file  and 
contingency  planning  and  analysis  file 
may  be  partially  or  totally  subject  to  the 
general  exemption. 

An  exemption  rule  for  this  record 
system  has  been  promulgated  in 


accordance  with  the  requirements  of  5 
U.S.C.  553(b)  (1),  (2),  and  (3),  (c)  and  (e) 
and  published  in  32  CFR  part  311.  For 
additional  information  contact  the 
system  manager. 
IFR  Doc  93-24983  Filed  10-12-93;  845  ami 

BOXMOCOOe  SM0-04-F 


Department  of  the  Army 

Advisory  Committee  Meeting,  Yakima 
Training  Center  Cultural  and  Natural 
Resources  Committee 

AGENCY:  Headquarters,  I  CORPS  and 
Fort  Lewis,  DOD. 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  94—463),  announcement  is 
made  of  the  following  committee 
meeting. 

NAME  OF  COMMITTEE:  Yakima  Training 
Center  Cultural  and  Natural  Resources 
Committee. 

DATE  Of  MEETING:  October  20. 1993. 
PLACE  OF  MEETING:  Yakima  Training 
Center.  Building  266,  Yakima. 
Washington. 
TIME  OF  MEETING:  1  p.m. 
Pf^OPOSEO  AGENDA:  Approval  of  the 
Interim  Training  Strategy  for  the  Yakima 
Training  Center;  Review  of  Federal 
Advisory  Committee  Status;  and 
Scheduling  of  Future  Meetings. 

All  proceedings  are  open.  For  further 
information  contract  Stephen  Hart. 
Chief.  Civil  Uw.  (206)  967-4540. 
Kenneth  L.  Denton. 
Army  Fedeml  Register  Liaison  Officer. 
IFR  Doc.  93-25014  Filed  10-12-93;  8:45  am] 
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Proposed  Revision  to  the  Total  Quality 
Assurance  Program  (TQAP) 

AGENCY:  Military  Traffic  Management 
Command.  DOD. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Defense 
has  reviewed  the  TQAP  since  its 
implementation  beginning  February 
1992.  Several  issues  have  been  proposed 
and  changes  to  the  Personal  Property 
Traffic  Management  Regulation.  E)OD 
4500. 34R  are  pending.  The  objectives 
are  to  streamline  the  process  of 
evaluating  carriers  and  reduce  the 
administrative  work  load  for 
transportation  offices  and  carriers. 
DATES:  Effective  January  1994  for  the 
International  Program,  and  February 
1994  for  the  Domestic  Program. 

ADDRESSES:  Comments  may  be 
addressed  to  Commander.  Military 
Traffic  Management  Command.  ATTN: 


ADCSOPS-QEC,  5611  Columbia  Pike. 
Falls  Church.  VA  22041-5050. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Wells  at  (703)  756-1585.  HQMTMC, 
ATTN:  MT-QEC.  5611  Columbia  Pike. 
Falls  Church.  VA  22041-5050. 
SUPPLEMENTARY  INFORMATION:  The 
revision  will  supersede  procedures 
published  in  DOD  4500.34R,  Personal 
Property  Traffic  Management 
Regulation,  the  Total  Quality  Assurance 
Program  pamphlet  dated  February  1992, 
and  the  Domestic  Personal  Property 
CONUS  Automated  Rate  System 
(CARTS)  instructions,  effective  1  May 
1991.  It  is  anticipated  that  after 
reviewing  industry  comments,  the  rules 
and  procedures  sat  forth  in  the  TQAP 
pamphlet  will  be  incorporated  into  the 
Personal  Property  Traffic  Management 
Regulation  (PPTMR.  DOD  4500. 34R)  as 
a  separate  chapter.  Summaries  of  the 
significant  changes  or  clarification 
contained  in  the  revision  are  as  follows: 

A.  All  shipments  will  be  scored 
within  12  months  of  pickup  date.  If  no 
destination  information  is  known,  the 
origin  PPSO  will  contact  the  destination 
PPSO  to  conform  the  status  of  the 
shipment  and  request  feedback  on 
carrier  performance  at  time  of  delivery. 
In  addition  this  will  ensure  that  if  the 
shipment  is  still  in  SIT,  points  will  not 
be  taken  away  from  the  carrier  for  not 
providing  a  DD  Form  1840.  Unless  there 
is  evidence  in  the  file  to  show 
otherwise,  these  type  of  shipments  will 
usually  score  at  100.  In  addition, 
shipments  noted  as  still  being  in  SIT 
after  12  months  of  pickup  will  be 
flagged  to  prevent  the  shipments  from 
being  scored  again  in  future  cycles. 

B.  If  the  PPSO  should  fail  to  score  any 
shipment  after  12  months  of  pickup, 
carriers  must  identify  the  shipment 
during  the  appeal  cycle  for  the  DD  Form 
2497.  Then  tiie  shipments  will  be  scored 
within  45  days  and  batch  mailed 
according  to  TQAP  procedures.  This 
will  allow  the  carrier  an  opportunity  to 
appeal  if  necessary.  The  score  will 
reflect  on  the  carrier's  next  semiannual 
score. 

C.  A  carrier  may  request  a  shipment 
score  120  days  after  delivery  when  proof 
of  delivery  is  provided.  A  completed  DD 
Form  1840/1840R  will  be  the  only 
acceptable  proof  of  delivery.  Origin 
PPSOs  will  not  be  limited  to  using  only 
origin  data  for  scoring  if  the  shipment 

is  less  than  a  year  old. 

D.  Unless  the  shipment  is  still  in  SIT, 
shipments  may  be  scored  under  12 
months  (see  note  (3)  below)  only  if  the 
following  criteria  exists: 

(1)  A  completed  DD  Form  1780  or 
electronic  data  of  information  is 
received  from  the  destination  PPSO. 


(2)  The  DD  Form  1840  is  present  and 
signed  by  the  member  and  the  carrier 
representative. 

13)  Shipments  that  have  been 
converted  to  nontemporary  storage 
(NTS)  or  commercial  storage  will  not 
require  a  DD  Form  1840  for  scoring.  The 
destination  PPSO  should  annotate  the 
DD  Form  1780  at  the  time  the  shipment 
is  converted  and  return  the  form  to 
ormn. 

E.  Carriers  will  not  be  required  to 
respond  to  letters  of  warning,  unless  the 
PPSO  specifically  requests  a  written 
response.  However,  if  the  violations 
continue  the  carrier  is  subject  to 
susi>ension. 

F.  Regular  suspensions  will  no  longer 
require  a  20-day  grace  period,  however, 
regular  suspensions  must  be  preceded 
by  a  letter  of  warning  at  a  minimum  of 
20  days  before  the  day  of  suspension. 

G.  Destination  PPSOs  may  take  action 
against  a  carrier  that  has  a  Letter  of 
Intent  (LOI)  on  file  at  that  destination 
for  outboimd  service  for  inbound/ 
destination  performance  failures. 

H.  Facsimiles  will  be  permitted  to 
meet  the  deadline  for  submitting  the  DD 
Form  840.  However,  it  must  be  followed 
within  15  days  by  the  original  DD  Form 
1840  signed  by  the  member  and  driver. 

I.  On  long  delivery  out  of  SIT 
shipments  the  carrier  will  retiim  the 
completed  DD  Form  619  to  the  PPSO 
that  authorized  the  services  done. 

J.  When  a  carrier  is  suspended  for  a 
volume  move,  it  is  suspended  for  the 
same  type  service  (i.e..  All  domestic 
HHCs),  for  all  shipments  out  of  that 
activity.  The  CONUS  Automated  Rate 
System  (CARTS)  pamphlet  will  be 
changed. 

K.  A  carrier's  score  is  calculated 
semiannually  based  on  DD  Forms  1780 
mailed  to  the  carrier  during  the 
evaluation  period.  The  evaluation 
periods  and  effective  date  for  the  award 
of  traffic  are  as  follows:  (Only  the 
evaluation  period  has  changed) 


Evaiuation 
period 


TGBL: 
16Jar>-l5 

Jul 
16  Jut-15 

Jan. 
fGBL: 
16  Feb-15 

Aug. 
16Aug- 

15  Feb. 


Effective 
date 


1  Oct. 
1  Apr. 

1  ^4ov 
1  l^y 


Rate/perform- 
arK:e  cyde 


1  Oct~31  Mar. 
1  Apr-30  Sep. 

1  Nov-30Apr. 
1  May-31  Oct. 


L.  Shipments  turned  back  by  the 
carrier,  or  pulled  back  by  the  PPSO  due 
to  fault  of  the  carrier  unable  to  perform, 
will  be  uniformly  scored  at  a  score  of  40 
>oints.  This  will  include  shipments  that 


have  been  packed  and/or  picked  up  by 
the  local  agent.  The  carrier  will 
continue  to  be  charged  administrative 
weight  on  the  TDR  if  the  shipment  is 
turned  back  or  pulled  back  seven  days 
or  less  before  the  established  pickup 
date  or  any  time  after  the  shipment  has 
been  picked  and/or  picked  up. 
Kenneth  L.  Dmlon, 
Army  Federal  Register  Liaison  Officer. 
IFR  Doc  93-25016  Filed  10^2-93;  8.45  am] 
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DefenM  Transportation  Tracking 
System 

AGENCY:  Military  Traffic  Management 
Command.  DoD. 
ACTION:  Notice. 

SUMMARY:  The  DOD  is  expanding  its 
Defense  Transportation  Tracking  System 
(DTTS)  to  include  SateUite  Monitoring 
(SM)  of  Uncategorized  Division  1.1 
through  1.3  Ammimition  and 
Explosives  (A4E}  effective  October  1 , 
1993.  This  provides  notice  of  Phase  III 
in  the  DTTS  program  expansion.  The 
DOD  currently  requires  SM  for  all 
security  risk  categorized  Arms, 
Ammunition,  and  Explosives  (AA&E) 
shipments.  Categorized  AA4E 
shipments  total  about  32,000  annually. 
In  Phase  III.  an  additional  17,000 
uncategorized  shipments  are  to  be 
tracked  with  SM. 
ADDRESSES:  Commander,  Military 
Traffic  Management  Command,  ATTN: 
MTOP-T  5611  Columbia  Pike.  Falls 
Church.  VA  22041-5050. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  Piparato,  HQMTMC.  5611 
Columbia  Pike.  Falls  Church.  VA 
22041-5050,  telephone  (703) 756-1094. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  notice  is  to  provide  final 
notice  and  information  on  the  final 
phase  of  the  expansion  of  DTTS. 

The  DTTS  General  Officer  Steering 
Committee  (GOSC),  comprised  of 
membership  from  the  military  services 
and  defense  Logistics  Agency  have 
approved  expansion  of  the  DTTS  to 
track  Uncategorized  Division  1.1 
through  1.3  A&E  effective  October  1. 
1993. 

This  represents  part  of  a  phased  plan 
designed  to  expand  tracking  by  DTTS  to 
Security  Risk  Categorized  (SRC)  AA4E 
and  Uncategorized  Envision  1.1  through 
1.3  A&£  shipments.  SRC  items,  totalling 
about  32.000  shipments  aimual.  are 
currently  being  tracked  by  DTTS  and 
17,000  additional,  uncategorized  AAE 
shipments  are  expected  to  be  tracked  by 
DTTS  each  year. 

The  DTTS  GOSC  also  approved  that, 
effective  October  1. 1993,  cxiarges  for 


SM  will  be  reduced  from  the  current 
maximum  level  of  $.22  i>er  mile  to  a 
maximum  of  $.13  per  mile.  Accordingly, 
on  or  before  that  date,  motor  carriers 
wishing  to  participate  in  this  program 
will  be  required  to  adjust  SM  charges  in 
their  applicable  tenders  on  file  with 
MTMC  to  reflect  the  revised  per  mile 
charge.  SM  charges  as  an  accessorial 
service  will  be  paid  to  carriers  providing 
this  service  at  a  rate  of  a  maximum  $.13 
per  mile  for  shipments  picked  up  on  or 
after  October  1,  1993. 

In  the  July  6. 1993,  Federal  Register 
(58  FR  36188).  MTMC  provided  notice 
of  the  expansion  of  DTTS.  including  a 
statement  that  as  of  January  1.  1994. 
charges  for  SM  should  be  included  in 
the  linehaul  rates.  As  a  result  of 
comments  received  in  that  notice,  the 
DOD  will  be  meeting  with  members  of 
the  munitions  carrier  mdustry  to  review 
the  DTTS  expansion  and  the  procedures 
to  be  effective  January  1.  1994. 

Carriers  participating  in  the 
transportation  of  DOD  SRC  AA&E  and 
imcategorized  A&E  are  advised  that  this 
provides  final  notice  on  Phase  in 
expansion  of  the  DTTS  program. 
Comments  should  be  made  to 
Commander,  Military  Traffic 
Management  Command,  ATTN:  MTOP- 
T  (John  Piparato),  5611  Columbia  Pike, 
Falls  Church.  VA  22041-5050.  (703) 
756-1094. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  93-25015  Filed  10-12-93;  8;45  am] 

BIUJNG  CODE  fOOO-n-tt 


DEPARTMENT  OF  EDUCATION 
(CFDA  Numbw^:  S4.267] 

Stats  Postsscondary  Revlsw  Program; 
Notics  Extending  the  Closing  Dates  for 
Participation  In  the  State 
Postsecondary  Rsvlew  Program  In 
Fiscal  Year  1993 

Deadline  for  Submission  of  Plan  and 
Budget:  On  July  14.  1993.  the  Secretary 
published  a  notice  in -the  Federal 
Register  establishing  three  closing  dates 
for  participating  in  the  State 
Postsecondary  Review  Program  in  fiscal 
year  1993.  The  purpose  of  this  notice  is 
to  extend  all  three  closing  dates.  This 
action  is  taken  as  a  result  of  the  delay 
in  receiving  the  July  14, 1993  Federal 
Register  notice  by  some  of  the  States 
and  territories,  which  prevented  them 
from  submitting  their  applications  by 
the  first  closing  date. 

The  Secretary  believes  that  all  States 
and  Territories  desiring  to  participate  in 
the  State  Postsecondary  Review  Program 
in  the  first  year  of  the  program  should 
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be  allowed  to  do  so.  Accordingly,  the 
Secretary  extends  the  closing  date  for 
the  submission  of  an  initial  plan  and 
budget  from  September  10. 1993  to 
October  15,  1993.  the  closing  date  for 
the  submission  of  an  acceptable  plan 
and  budget  from  October  22. 1993  to 
November  1,  1993,  and  the  closing  date 
for  the  submission  of  an  acceptable 
agreement  from  October  22. 1993  to 
November  1,  1993. 

FOf*  mFOAMATiOM  CONTACT:  Mr.  Kenneth 
R.  Waters,  Acting  Branch  Chief.  State 
Liaison  Branch.  U.S.  Department  of 
Education.  400  Maryland  Avenue  SW.. 
room  3038.  ROB-3,  Washington.  DC 
20202-5346.  Telephone:  (202)  708- 
7417.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Propam  Authority  20  U.S.C  lOMe- 
1099a-3. 

Dated:  October  S.  1993. 
David  A.  Longanacker, 
Assistant  Secntaryfor  Posts«condary 
Education. 

(PR  Doc  93-24962  FUed  10-12-03:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  EfflclefKy  and 
Renewable  Energy 

[DodiM  No.  EE-93  Nln»C«t] 

AppMcationa  for  CertHtcatlon  of  Net 
Income  Neutrality  From  Puget  Sound 
Power  &  Light  Co.,  Portland  General 
Electric  Co.,  Potomac  Electric  Power 
Co.,  &  Minnesota  Power 

AGENCY:  Department  of  Energy.  Office  of 
Energy  Ef&ciency  and  Renewable 
Energy. 
action:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Energy  has  received  applications  for 
certification  of  net  ■income  neutrality 
from  Portland  General  Electric 
Company.  Portland  Electric  Power 
Company.  Puget  Soimd  Power  and  Light 
Company,  end  Minnesota  Power. 
Interested  part.ies  may  submit  written 
comments  on  this  application  at  the 
address  specified  below  on  or  before 
November  8,  1993.  Copies  of  the 
applications,  responses  to  any  requests 
for  additional  information,  and 
comments  will  be  available  for  review 
and  copying  by  the  public  at:  the 
Freedom  of  Information  Reading  Room; 
U.S.  Department  of  Energy;  1000 
Indepencence  Avenue  SW.; 


Washington.  DC  20585;  (202)  58&-6020. 
Monday  through  Friday,  excluding 
federal  holidays,  between  the  hours  of  9 
a.m.  and  4  p.m. 

DATES:  The  appUcations  from  Portland 
General  Elec^c  Company,  the  Potomac 
Electric  Power  Company.  Puget  Sound 
Power  and  Light  Company,  and 
Minnesota  Power  were  determined  to  be 
complete  and  accepted  for  filing  on 
Oct(x>er  4, 1993.  Comments  on  each  of 
these  applications  wlU  be  accepted  until 
5  P.M.  Eastern  Standard  Time  on 
November  8,  1993  at  the  address  Usted 
below. 

AOORESSES:  Comments  should  be  sent 
to:  U.S.  Department  of  Energy;  Office  of 
Energy  Efficiency  and  Renewable 
Energ>';  EE-10,  room  6C-036;  1000 
Independence  Avenue  SW.: 
Washington,  DC  20585.  Attention:  Net 
Income  Neutrality  Certification  Docket 
EE-93-NINA-CERT.  for  Puget  Sound 
Power  and  Light  Company.  Application 
4;  for  the  Portland  Genend  Electric 
Company,  Application  Number  6;  for 
Potomac  Electric  Power  Company. 
AppUcatlon  7:  and  for  Minnesota 
Power,  Application  Number  8. 
TOR  FURTHER  INFORMATWN  CONTACT: 
Diane  B.  Pirkey;  U.S.  Department  of 
Energy;  EE-14;  1000  Independence 
Avenue  SW.;  Washington.  DC  20585; 
(202) 586-9839. 

SUPPLEMENTARY  »ffORMATK)N:  Under  the 
1990  Clean  Air  Act  Amendments,  an 
investor-owned  electric  utility,  with 
rates  regulated  by  a  state  utility 
regulatory  authority,  seeking  sulfur- 
dioxide  emission  allowances  from  the 
Conservation  and  Renewable  Energy 
Reserve  for  emissions  avoided  by  the 
installation  of  applicable  conservaticm 
measures,  must  ootain  certification  of 
net  income  neutrality  from  the  Secretary 
of  Energy.  This  oertification  verifies  that 
the  state  regulatory  authority  has 
established  rates  and  charges  which 
ensure  that  the  net  income  of  such 
utility  after  implementation  of 
conservation  measures  is  at  least  as  high 
as  such  net  income  would  have  been  if 
the  conservation  measures  had  not  been 
implemented.  42  U.S.C 
7651c(f)(2)CB)(iv)  as  amended  by  Public 
Law  101-549. 

These  requirements  are  further 
addressed  in  the  Final  Rule  adopted  by 
the  U.S.  Environmental  Protection 
Agency,  published  in  the  Federal 
Register,  January  11. 1993.  58  FR  3590; 
see:  40  CFR  72.2,  providing  a  definition 
of  net  income  neutrality;  40  CFR 
73.82(b).  establishing  application 
requirements;  and  40  CFR  73.83. 
describing  generally  the  Secretary  of 
Energy's  review  of  such  applications. 
Additional  information  regarding  the 


Department  of  Energy's  review  of  net 
income  neutredity  applications  is 
available  in  the  Notice  on  Applications 
From  Investor-Owned  Utilities  for 
Certification  of  Net  Income  Neutrality 
published  in  the  Federal  Register  for 
August  9. 1993  at  58  FR  42308. 

Issued  in  Washington,  DC,  on  September 
30, 1993. 

Frank  M.  Stewart.  Jr., 

Acting  Assistant  SecTstary.  Energy  Efficiency 
and  Renewable  Energy. 
[FR  Doc.  9^25120  Filed  10-12-93;  8:45  am) 
SHXMB  coot  StM-ai-M 


Federal  Energy  Regulatory 
Commlaaion 

[Proleel  No*.  2407-006,  AJabama  2408-007] 

Alabama  Power  Ca;  Availability  of 
Draft  Environmental  Aaaeaament 

October  6, 1993. 

In  accordance  %vith  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
488.  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  major  new  license  for  the 
Yates  and  Thurlow  Projects,  located  on 
the  Tallapoosa  River,  in  Tallapoosa  and 
Elmore  Counties,  Alabama  and  has 
prepared  a  Draft  Environmental 
Assessment  pEA)  for  the  project.  In  the 
DEA.  the  Commission's  staff  has 
analyzed  the  envirorunental  impacts  of 
the  existing  projects  and  has  concluded 
that  approved  of  the  projects,  with 
appropriate  mitigation  or  enhancement 
measures,  would  not  constitute  a  major 
federal  action  significanUy  affocting  the 
quahty  of  the  human  environment 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Stireet.  NE.. 
Washington.  DC  20426. 

Please  submit  any  comments  within 
45  days  from  the  date  of  this  notice. 
Comments  should  be  addressed  to  Lois 
D.  Cashell.  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  Please  affiix  Project  No.  2407  to 
all  comments.  For  further  information, 
please  contact  John  Smith. 
Environmental  Coordinator,  at  (202) 
219-2460. 
LokO.Cadi^ 
Secretofy. 

(FK  Doc.  93-24998  FUed  10-12-93;  B:4S  am] 
8NJUN0  COM  tn7-«1-« 
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[Ooctwt  No.  JD93-00346T  Colorado-47] 

State  of  Colorado;  NGPA  Amended 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

October  6. 1993. 

Take  notice  that  on  September  23, 
1993,  the  Oil  and  Gas  Conservation 
Commission  of  the  State  of  Colorado 
(Colorado],  amended  its  notice  of 
determination  that  was  filed  in  the 
above-referenced  proceedings  on 
October  20, 1992,  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations.  The  October  20,  1992  notice 
determined  that  the  Upper  Lewis  Sand 
(Blue  Gravel  Member)  underlying 
certain  lands  in  Moffat  Coiuty, 
Colorado,  qualifies  a^  a  tight  formation 
under  section  107(b)  of  the  Natural  Gas 
Policy  Act  of  1978. 

The  amended  notice  of  determination 
reduces  the  geographical  area 
recommended  for  tight  formation 
designation  to  cover  only  the  state- 
owned  lands  described  as  follows: 

Township  9  North.  Range  90  West 

Section  31:  W/2 
Township  9  North.  Range  91  West 

Section  36:  All 

I   The  notice  of  determination  also 
contains  Colorado's  findings  that  the 
referenced  portion  of  the  Upper  Lewis 
Sand  (Blue  Gravel  Member)  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  vdth  18  CFR  275.203  and 
275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  OuheU. 
Secretary. 
|FR  Doc.  93-24995  Filed  10-12-fl3;  8:45  am) 

BSXMO  COOC  t717-(H-M 


[Docket  No.  TI«94-2-4«-000] 

ANR  Pipalina  Co.;  Propoaad  Changea 
In  FERC  Qaa  Tariff 

October  6. 1993. 

Take  notice  that  on  September  30. 
1993.  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
%,  Second  Revised  Sheet  No.  19.  with  a 
proposed  effective  date  of  November  1, 
1993. 

ANR  states  that  the  purpose  of  the 
nstant  filing  is  to  update  ANR's 


recently  approved  annual 
redetermination  of  its  fuel  matrix  in 
order  to  reflect  the  implementation  of 
restructured  services  effective 
November  1,  1993. 

ANR  states  that  copies  of  the  filing 
have  been  served  on  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  writh  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426.  in  accordance 
with  Rule  311  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
395.211.  All  such  protests  should  be 
filed  on  or  before  October  14, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspections. 
Lois  D.  CuheU, 
Secretary. 
[PR  Doc.  93-25009  Filed  10-12-93;  8:45  ami 

MLUNO  COOC  SriT-OI-M 

[Dodcet  No.  TM94-1-31-O00] 

Arkia  Enargy  Reaourcea  Co.;  Rling 

October  6, 1993. 

Take  notice  that  on  October  1,  1993, 
Arkla  Energy  Resources  Company  (AER) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Third  Revised  Volume  No.  1. 
the  following  revised  tariff  sheets  to 
become  effective  November  1.  1993: 

First  Revised  Sheet  No.  4 
First  Revised  Sheet  No.  4.1 

AER  states  that  these  revised  tariff 
sheets  are  filed  to  adjust  AER's  fuel 
tracker  pursuant  to  the  Stipulation  and 
Agreement  approved  in  Docket  No. 
RP93-3-O00  on  September  23,  1993. 

AER  states  that  a  copy  of  the  filing  has 
been  mailed  to  each  of  AER's  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or 
protest  the  proposed  tariff  sheets  should 
file  a  motion  to  intervene  or  protest  vfith 
the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  214  and  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  October  14, 
1993.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 


file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  0.  CuheU. 

Secretary. 

(FR  Doc.  93-25004  Filed  10-12-93;  8:45  am] 

SRXMO  CODE  enr-oi-H 


[Doelcet  No.  TM94-1-3»-001] 

El  Paao  Natural  Gaa  Co.;  Proposed 
Changaa  In  FERC  Gas  Tariff 

October  6. 1993. 

Take  notice  that  on  October  1,  1993, 
El  Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing,  pursuant  to  part  154 
of  the  Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  Under  the  Natural  Gas  Act. 
a  recalculation  of  its  Throughput 
Surcharge  reflecting  the  annual 
mainline  thoughput  at  Docket  No 
RP92-214-O00  included  in  El  Pesos 
Offer  of  Settlement  in  Restructuring, 
Rate  and  Related  Proceedings 
(Settlement)  at  Docket  No.  RS92-60- 
000,  et  al.,  filed  on  January  29, 1993. 

El  Paso  states  that  on  August  31,  1993 
at  Docket  No.  TM94-1-33-000,  El  Paso 
filed  a  revision  to  its  Throughput 
Surcharge  to  become  effective  October 
1, 1993.  In  such  filing  El  Paso  revised 
the  interest  related  to  the  take-or-pay 
costs  included  in  the  calculation  of  the 
Throughput  Surcharge.  Such  calculation 
utilized  die  throughput  levels 
underlying  its  then  currently  effective 
filed  rates  at  Docket  No.  RP92-214-000. 
El  Paso  stated  that  it  would  recalculate 
the  Throughput  Surcharge  reflecting  the 
annual  mainline  throughput  at  Docket 
No.  RP92-214-000  included  in  its 
Settlement  filed  on  January  29, 1993, 
upon  final  Commission  order  in  that 
proceeding.  By  letter  order  issued 
September  30. 1993  at  Docket  No. 
TM94-1-3  3-000,  the  Commission 
accepted  El  Paso's  proposed 
Throughput  Surcharge  of  $0.0417  per 
dth.  subject  to  El  Paso  revising  the 
Throughput  Surcharge  reflecting  the 
annual  mainline  Throughput  at  Docket 
No.  RS92-60-000.  et  al.,  that  become 
effective  October  1, 1993. 

El  Paso  further  states  that  on 
September  14,  1993  it  filed  in 
compliance  with  the  order  approving 
the  Settlement  certain  implementing 
tariff  sheets,  which  among  other  things, 
included  Statement  of  Rates  tariff  sheets 
restating  the  Throughput  Surcharge  rate 
to  $0.0376  per  dth  to  become  effective 
October  1. 1993.  The  calculation  of  such 
rate  is  based  on  the  take-or-pay  costs 
approved  at  Docket  No.  RP93-108-000 
and  the  mainline  annual  throughput 
underlying  El  Paso's  Settlement. 
However,  such  Throughput  Surcharge 
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did  not  reflect  the  revised  interest 
included  at  Docket  No.  TM94-1-33- 

000.  since  approval  by  the  Commission 
had  not  been  received  at  the  time  of 
filing. 

El  Paso  states  that  it  now  has 
recalculated  the  Throughput  Surcharge 
approved  at  Docket  No.  TM94-1-33- 
000  to  reflect  the  Settlement  annual 
mainline  throughput  of  1.241,000.000 
dth.  Thereforer.  the  tendered  tariff 
sheets,  when  accepted  by  the 
Commission  and  permitted  to  become 
effective,  serve  to  update  the 
Throughput  Surcharge  based  on  the 
approved  take-or-pay  costs  at  Docket 
No.  TM94-1-33-000  and  the 
throughput  levels  underljring  El  Paso's 
approved  Settlement  rates  at  Docket  No. 
RS92-60-000.  et  al. 

Additionally.  El  Paso  states  that  it  has 
restated  on  the  tendered  tariff  sheets  the 
annual  charge  adjustment  of  $0.0025  per 
dth.  which  was  also  approved  at  Docket 
No.  TM94-1-33-000. 

El  Paso  respectfully  requests  all 
necessary  waivers  of  the  Commission's 
Regulations  so  as  to  permit  the  tendered 
tariff  sheets  to  become  effective  October 

1.  1993  and  supersede  the  counterpart 
tariff  sheets  filed  on  September  14,  1993 
in  compliance  with  the  Settlement  at 
Docket  No.  RS92-60-000.  et  al. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  interstate  pipeline 
system  transportation  customers  of  El 
Paso  and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426.  in  accordance 
with  18  CFR  385.211  of  the 
Commission's  Rule  and  Regulations.  All 
such  protests  should  be  filed  on  or 
before  October  14, 1993.  Protests  will  be 
considered  by  the  Commission  In 
determining  the  appropriate  action  to  be 
taken,  but  vsill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
LoM  D.  CariwU. 
Secretary. 

(FR  Doc.  93-25005  Filed  10-12-93;  8:45  ami 
BOAJNQ  cooc  fnr-M-M 


[DockBt  No.  ES94-1-0001 

Electric  Energy.  Inc.;  Appticetion 

October  6. 1993. 

Take  notice  that  on  October  1. 1993. 
Electric  Energy,  Inc.  filed  an  application 
under  section  204  of  the  Federal  Power 
Act  seeking  authorization  to  issue  not 


more  than  $70  million  of  short-term 
notes  under  the  terms  of  certain 
unsecured  revolving  credit  agreements 
or  under  terms  substantially  similar 
thereto  &t>m  time  to  time  over  the  24 
month  period  immediately  following 
the  date  of  the  Commission's  approval 
of  the  application. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  18. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Cuhell. 
Secretary. 
(FR  Doc  93-24994  Filed  10-12-93;  8:45  am] 

BHXMO  cow  SnT-OI-M 


[Proiect  No.  1994  Utah] 

Heber  Ught  &  Power  Co.;  Intent  To  Hie 
an  Appiication  for  a  New  Ucenae 

October  8. 1993. 

Take  notice  that  Heber  Light  ft  Power 
Company,  the  existing  licensee  for  the 
Snake  Creek  Hydroelectric  Pro)ect  No. 
1994.  filed  a  notice  of  intent  to  file  an 
application  for  a  new  license,  pursuant 
to  18  CFR  16.6  of  the  Commission's 
Regulations.  The  original  license  for 
Project  No.  1994  was  issued  effective 
December  1. 1949.  and  expires  June  30. 
1998. 

The  project  is  located  at  the  outlet  of 
a  mine  tunnel  in  Wasach  County,  Utah. 
The  principal  woilcs  of  the  Snake  Creek 
Project  include  a  pipeline  and  penstock. 
12  inches  in  diameter  and  about  1.500 
feet  long,  originating  at  the  outlet  of  a 
mine  tunnel:  a  concrete  and  brick 
powerhouse  with  800  Kw  installed  in 
one  unit;  an  outdoor  substation:  and 
appurtenant  facilities. 

Pursuant  to  18  CFR  16.7,  the  licensee 
is  required  henceforth  to  make  available 
certain  information  to  the  public.  This 
information  is  now  available  &om  the 
licensee  at  31  South  100  West,  Heber 
Qty.  Utah  84032.  telephone  (801)  654- 
1581. 

Pursuant  to  18  CFR  16.8. 16.9  and 
16.10.  each  application  for  a  new 


license  and  any  competing  license 
applications  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license. 
All  applications  for  license  for  this 
project  must  be  filed  by  June  30, 1996. 
Lois  D.  CaaheU. 
Secretary. 
(FR  Doc.  93-24997  Filed  10-12-93:  8:45  am) 

MUMO  cow  SnT-M-M 


[Doclcet  No.  ER93-96S-0001 

ldat>o  Power  Co.;  Notice  of  Filing 

October  6. 1993. 

Take  notice  that  on  September  21. 
1993.  Idaho  Power  Company  (Idaho) 
tendered  for  fiUng  a  Service  Agreement 
under  FERC  Electric  Tariff.  Second 
Revised  Volume  No.  1  with  El  Paso 
Electric  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  19. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Caabell. 
Secretary. 

[FR  Doc  93-24992  Filed  10-12-93;  8:45  am] 
MLLMQ  cow  •rtr-oi-M 

[Docket  No.  TM94-2-1 10-000] 

Iroquola  Gaa  Transmiaaion  Syatem 
L.P.;  Propoaed  Changaa  In  FERC  Gaa 
Tariff 

October  6, 1933. 

Take  notice  that  on  October  1, 1993. 
Iroquois' Gas  Transmission  System,  L.P.. 
(Iroquois)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volimie  No.  1,  the  following  revised 
tariff  sheets  with  a  proposed  effective 
date  of  November  1. 1993: 

Third  Revised  Sheet  No.  4 
Third  Revised  Sheet  Na  5 

Iroquois  states  that  the  above  tariff 
sheets  were  filed  to  reflect  a  reduction 
to  its  Deferred  Asset  Surcharge  in 
compliance  with  the  Commission's 
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March  11, 1991  Order  in  Docket  No. 
CP89-634-004  and  the  December  21, 
1992  Order  in  Docket  No.  CP89-634- 
021. 

Iroquois  states  that  copies  of  the  filing 
were  served  upon  Iroquois' 
jurisdictional  customers,  interested  state 
regulatory  commissions,  and  other 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street,  NE.,  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  such  petitions  or 
protests  should  be  filed  on  or  before 
October  14, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Ub  D.  CashaU, 
Secretary. 

[FR  Doc  93-25010  Filed  10-12-03;  8:45  am] 
BHJJNQ  COM  t717-01-M 

[Docket  No.  RS02-40-003] 

Loulsiana4il«vada  Transit  Co.;  Request 
for  Umltsd  Walvor  of  Raporttng 
Raquiramants  lindsr  Part  284 

October  6, 1993. 

Take  notice  that  on  September  30, 
1993,  Louisiana-Nevada  Transit 
Company  (LNT)  filed  a  Request  for 
Limited  Waiver  of  Rep>orting 
Requirements  under  part  284.  LNT 
states  that  its  Request  for  Limited 
Waiver  seeks  waivers  of  reporting 
requirements  similar  to  those  granted  by 
the  Commission  for  other  natural  gas 
pipeline  companies. 

Specifically,  LNT  requests  a  one-time 
waiver  of  the  part  284  initial  and 
termination  reporting  requirements  to 
allow  LNT  to  submit  these  changes 
under  the  subsequent  reporting 
requirements.  LNT  also  requests  a 
waiver  of  the  subsequent  reporting 
requirements  to  permit  LNT  to  file,  on 
a  one-time  basis,  a  consolidated  report 
listing  any  material  changes  to  its 
existing  ST  dockets.  LNT  requests  a  one- 
time wavier  of  required  initial  reports 
for  a  service  that  has  not  been 
previously  reported  or  a  termination 
report  for  an  existing  service  that  will  be 
continued.  LNT  requests  limited  waiver 
of  the  subsequent  reporting 
requirements  for  changes  to  receipt  and 
delivery  points,  and  waiver  of  reporting 
requirements  for  capacity  releases  other 
than  permanent  releases  under  part  284. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  27, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lok  O.  Caahell. 
Secretary. 

[FR  Doc.  93-25000  Filed  10-12-93.  8:45  am] 
muMfa  coot  tm-m-m 

[DockM  No.  JD93-15105T  OUahoine-621 

Stats  of  Oklahoma;  NGPA  Notics  of 
DstsrmhMtion  by  Jurisdictional 
Agency  Designating  Tight  Formation 

October  6, 1993. 

Take  notice  that  on  September  29, 
1993,  the  Corporation  Commission  of 
the  State  of  Oklahoma  (Oklahoma) 
submitted  the  above-referenced  notice 
of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Spiro  Formation, 
underlying  a  portion  of  Latimer  County, 
Oklahoma,  qualifies  as  a  tight  formation 
under  section  107(b)  of  the  Natural  Gas 
Policy  Act  of  1978.  The  recommended 
area  is  described  as  follows: 

Township  4  North,  Range  19  East 

Sections  4-9:  All 

Sections  16-18:  All 
Township  4  North,  Range  18  East 

Sections  1-5:  All 

Sections  8-17:  All 

Sections  20-29:  All 

Section  32:  All 

Sections  34-36:  All 

The  notice  of  determination  also 
contains  Oklahoma's  and  the  Bureau  of 
Land  Management's  findings  that  the 
referenced  formation  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 


275.204,  within  20  days  after  the  date 

this  notice  is  issued  by  the  Commission. 

Loia  D.  Cashell, 

Secretary. 

IFR  Doc.  93-24996  Filed  10-12-93:  845  am] 

BUJNQ  CODE  fl717-01-M 

[Docket  No.  RP93-1 72-000] 

Panhandle  Eastern  Pipeline  Co.;  Notice 
of  Technical  Conference 

Octobers.  1993. 

In  the  Commission's  order  issued  on 
September  22, 1993,  in  the  above- 
captioned  proceeding,  the  Commission 
ordered  that  a  technical  conference  be 
convened  to  resolve  issues  raised  by  the 
filing.  The  conference  to  address  the 
issues  has  been  scheduled  for  October 
28, 1993,  at  10  a.m.  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street,  NE.,  Washington,  DC  20426. 
Uis  D.  CaahaU. 
Secretary. 
[FR  Doc.  93-24999  Filed  10-12-43;  8:45  am| 

■MJLJNO  COM  •MT-et-M 


[Docket  No.  TM94-2-28-0001 

Panhandle  Eastern  Pipe  Une  Ca; 
Proposed  Changes  in  FERC  Gas  Tariff 

October  6. 1993. 

Take  notice  that  on  October  1,  1993, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  listed  on  Appendix  A  to  the 
filing.  The  proposed  effective  date  of  the 
revised  tariff  sheets  is  November  1, 
1993. 

Panhandle  states  that  this  filing  is 
made  in  accordance  with  Section  24 
(Fuel  Reimbursement  Adjustment)  of 
the  General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1.  Panhandle  further  states  that  the 
revised  tariff  sheets  filed  herewith 
reflect  the  following  changes  to  the  Fuel 
Reimbursement  Percentages. 

(1)  A  (0.06)%  decrease  in  the 
Gathering  Fuel  Reimbursement 
Percentage, 

(2)  A  .01%  increase  in  the  Field  Zone 
Fuel  Reimbursement  Percentage, 

(3)  A  .04%  Increase  in  the  Market 
Zone  Fuel  Reimbursement  Percentage, 

(4)  No  change  in  the  Field  Area 
Storage  Percentages  and 

(5)  A  .01%  increase  in  the  Injection 
and  .10%  increase  in  the  Withdrawal  in 
the  Market  Area  Storage  Fuel 
Reimbursement  Percentages. 

Panhandle  states  that  copies  of  this 
letter  and  enclosures  have  been  served 


52956  Federal  Regirter  /  Vol.  58.  No.  196  /  Wednesday,  October  13.  1993  /  Notices 


on  all  customers  subject  to  the  tariff 
sheets  and  applicable  state  regulatory 
agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Sling  should  61e  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
^1  such  motions  or  protests  should  be 
filed  on  or  before  October  14. 1993. 
Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
pubhc  reference  room. 
Loia  D.  Cashell. 
Secretary. 
[FR  Doc  93-25001  Filed  10-12-93;  8:45  ami 

BOliNQ  COOC  C717-01-M 

[Ooelwt  No.  ER93-970-000] 

Southern  California  Edison  Co.;  Notice 
of  Filing 

October  6. 1993. 

Take  notice  that  on  September  24, 
1993,  Southern  California  Edison 
Company  (Edison)  tendered  for  filing 
the  following  amendment  to  the  Edison- 
Vernon  firm  Transmission  Service 
Agreement  for  Vernon's  Purchases  from 
Salt  River  Project  with  the  Qty  of 
Vernon.  Commission  Rate  Schedule  No. 
263: 

Amendment  No.  1  to  the  Edison- Vernon  Firm 
Transmission  Service  Agreement  for 
Vernon's  Purchases  from  Salt  River  Project 
Between  Southern  California  Edison 
Company  and  Qty  of  Vernon 
(Amendment) 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
DC  20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  19. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

LoM  D.  Caahell. 

Secretary. 

[FR  Doc.  93-24993  Filed  10-12-93;  8:45  am] 

HUMO  cooe  tnT-oi-M 


[Docket  No.  TM94-2-29-000] 

Transcontinental  Gas  Pipe  Une  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

October  6. 1993. 

Take  notice  that  on  October  1, 1993. 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1.  First  Revised 
Eighth  Revised  Sixth  Revised  Sheet  No. 
28.  with  a  proposed  effective  date  of 
October  1. 1993. 

TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  track  in  the  charges 
payable  under  TGPL's  Rate  Schedule  S- 
2  the  storage  inventory  charge  assessed 
by  Texas  Eastern  Transmission 
Corporation  (TETCO)  to  TGPL  under 
TETCO's  Rate  Schedule  X-28. 
Specifically,  TGPL  proposes  to  recover 
from  its  Rate  Schedule  S-2  ciistomers 
the  cost  of  purchasing  approxiniately  12 
Bcf  of  top  gas  inventory  from  TETCO 
pursuant  to  TETCO's  Rate  Schedule  X- 
28. 

TGPL  states  that  copies  of  the  instant 
filing  are  being  mailed  to  its  S-2 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  14. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
pubUc  reference  room. 
Lois  D.  Cashall. 
Secretary. 

(FR  Doc.  93-25002  Filed  10-12-93;  8:45  am] 
■auNQ  cooe  •ri7-«i-« 


[Doeint  No.  TM94-2-30-000] 

TrunMlne  Gaa  Co.;  Proposed  Changes 
In  FERC  Gaa  Tariff 

October  6. 1993. 

Take  notice  that  on  October  1. 1993 
Trunkline  Gas  Company  (Trunkline), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1, 
the  following  revised  tariff  sheets,  writh 
a  proposed  effective  date  of  November 
1,  1993: 

Second  Revised  Sheet  No.  6 
Second  Revised  Sheet  No.  7 
Second  Revised  Sheet  No.  8 
Second  Revised  Sheet  No.  9 
Second  Revised  Sheet  No.  10 

Trunkline  states  that  this  inaugural 
filing  being  made  in  accordance  with 
Section  22  (Fuel  Reimbursement 
Adjustment)  of  the  General  Terms  and 
Conditions  in  Tnmkline's  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  also 
complies  with  the  Commission's  Orders 
dated  March  2, 1993  and  August  4. 1993 
in  Docket  Nos.  RP89-160-000  and 
RP92-165-000,  directing  Trunkline  to 
use  an  "additive  zone"  approach  for 
transportation  rates  and  fuel 
reimbursement  percentages. 

Trunkline  further  states  that  the 
revised  tariff  sheets  filed  herewith 
reflect:  (1)  A  0.22%  (Field  Zone  to  Zone 
2),  0.27%  (Field  Zone  to  Zone  1),  a 
0.40%  (Field  Zone  only),  a  0.25%  (Zone 
1  to  Zone  2).  a  0.30%  (Zone  1  only)  and 
a  0.14%  (Zone  2  only)  increase  to  the 
Current  Fuel  Reimbursement 
Percentages,  pursuant  to  §  22.3;  and  (2) 
no  change  in  the  Annual  Fuel 
Reimbursement  Surcharge,  piirsuant  to 
§22.4. 

Trunkline  states  that  copies  of  this 
filing  have  been  served  on  all 
jurisdictional  transportation  customers 
and  applicable  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  $  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  14, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection  in  the  public  reference  room. 

Loia  D.  Caahell, 

Secretary. 

[PR  Doc.  93-25003  Filed  10-12-93;  8:45  am] 

MLUNQ  cooe  cn7-ei-« 

Office  of  Hearing  and  Appeals 

Cases  Filed  During  tfM  Week  of 
September  24  Through  October  1, 1993 

During  the  Week  of  September  24 
through  October  1. 1993,  the  appeals 


and  applications  for  other  relief  listed  in 
the  Appendix  to  this  Notice  were  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy. 
Submissions  inadvertently  omitted  from 
earlier  lists  have  also  been  included. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 


notice  is  deemed  to  be  the  date  of 
pubhcation  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  DC  20585. 

Dated:  October  5, 1993. 
G«or^  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Ofrce  of  Hearings  and  appeals 

[Week  of  Septemben  7  through  October  1, 1993] 


Data 


9/28/93 


9/29/93 


vt\2na 


Name  and  location  of  applicant 


Annen  Victorian  Nottirtgham,  England 


Texaco/A  &  W  Texaco  Danbury,  CT 


Spearman    Independent    School    District 
Speamian,  TX. 


Case  No. 


LFA-0323 


RR321- 
135 


RR272- 
117 


Type  of  submission 


Appeal  of  an  Information  Request  Denial.  If  granted:  The  Sep- 
tember 15,  1993  Freedom  of  Information  Request  Denial  is- 
sued by  the  Office  of  Intergovernmental  and  External  Affairs 
would  be  rescinded,  ar>d  Armen  Victorian  would  receive  ac- 
cess to  copies  of  a  Concept  Paper  entitled  "Non-Lethal  Weap- 
ons" and  a  White  Paper  entited  "Concept  for  an  Immobiliza- 
tion Projecttle." 

Request  for  Modification/Resdssion  In  the  Texaco  Refund  Pro- 
ceeding. If  granted:  The  September  15,  1993  Decision  and 
Order  (Case  No.  RF321-14495)  issued  to  A  &  W  Texaco 
would  be  modified  regarding  the  finn's  application  for  refund 
submitted  in  the  Texaco  refund  proceedir>g. 

Request  for  Modification/Rescission  in  the  Cnjde  Oil  Refund  Pro- 
ceeding. If  granted:  The  June  28,  1993  Decision  arvj  Order 
(Case  No.  RF272-80314)  issued  to  Speannan  Independent 
School  District  would  be  modified  regarding  the  firm's  applica- 
tion for  refund  submitted  In  tfie  Cnxle  Oil  refund  proceeding. 


Refund  Applications  Received 


Oats  re- 
ceived 


9/24/93  thm 
,10/1/93. 


9/24/93  thm 
10/1/93. 

9/24/93  thm 
10/1/93. 


9/24/93 
9/27/93 
9/27/93 


Name  of  re- 
furKl  proceed- 
ing/name of 
refund  appli- 
cation 


Atlantic  Rich- 
field appli- 
catiorw  re- 
ceived. 

Texaco  refund 
applications 
received. 

Crude  oil  re- 
fund appli- 
cator's re- 
ceived. 

Circle  Syra- 
cuse Taxi. 

Highway  14 
C«u^. 

Evans  Canal 
Station. 


Refund  Applications  Received— 
Continued 


Case  No. 


RF304-14584 
thmRF304- 
14613. 

RF321-19911 

thm  RF321- 

19917. 
RF272-94901 

thm  RF272- 

94910. 

RF300-21755. 

RF346-101. 

RF346-102. 


Date  re- 
ceived 

Name  o(  re- 
fund proceed- 
lr>Q/nameof 
refund  appli- 
cation 

Case  No. 

9/27/93 

9/27/93 

Airport  Road 

Canal. 
Milton  Carl 

RF348-103. 
RF346-104. 

[FR  Doc.  93-25123  Filed  10-12r-93;  8:45  am] 
BILUNQ  COOE  •4S0-01-P 


Cases  Filed  During  the  Week  of 
September  17  Through  September  24, 
1993 

During  the  Week  of  September  17 
through  September  24, 1993,  the 
appeals  and  applications  for  other  relief 


listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 

Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  tbe  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  October  5, 1993. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
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List  of  Cases  Received  by  the  Office  of  hearings  and  Appeals 

[Week  of  September  17  through  September  24,  1993] 


Date 


Sept.  17,  1993 


Sept.  20,  1993 


Sept  22,  1993 


Name  and  location  of  applicant 


Texaco/PaU's     Texaco.     Pawtucket     Rl 
02861 


Richard  L  Morse,  Sante  Fa,  NM 


David  Ramirez,  East  Isup.  NY 


CaaeNo. 


RR321-134 


LFA-0322 


LWA-0002 


Type  Of  eubmisston 


Request  lor  modHtcatiorVrescisskxi  in  the  Texaco  refund 
poceedlng.  If  granted:  The  October  28.  1992  Dedskm 
and  Order  (Case  No.  RF321-1777)  Issued  to  PauTs 
Texaco  woukj  be  modified  regarding  the  firm's  appih»- 
tion  for  refund  submitted  in  ttie  Texaco  refurtd  proceed- 
ir^. 

Appeal  of  an  Information  request  denial.  If  granted:  The 
August  17,  1993  Freedom  of  Information  Request  De- 
nial issued  by  the  Office  of  Intergovernmental  and  Ex- 
ternal Affairs  would  be  rescinded  and  Rk:hard  L.  Morse 
would  receive  access  to  a  more  ttXKOugh  search  of 
DOE  records  related  to  his  security  ciearance. 

Request  for  hearing  under  DOE  contractor  emptoyee  pro- 
tectkxi  program.  If  granted:  A  hearing  under  10  C.F.R. 
Part  708  woukj  be  hek)  on  the  complaint  of  DavW  Ra- 
mirez tftat  reprisals  were  taken  against  him  by  manage- 
ment officlais  of  Brookhaven  National  Laboratory  Asso- 
ciated Unlversttiss,  Inc  (BNL)  as  a  consequence  of  his 
having  dtsck>sed  safety  concerns  to  BNL 


REFUND  APPLICATIONS  RECEIVED 

Name  of  re- 

Date re- 
ceived 

fund  proceed- 

ino/name  of 
reaind  appli- 

Case number 

cation 

9/17/93  thru 

Atlantk:  Rk:h- 

RF304-14553 

a/24/93 

fieid.  Appli- 

thruRF304- 

catkxis  Re- 

14583. 

ceived 

9/17/93  thni 

Texaco  Re- 

RF321-19901 

9/24/93. 

fund.  Appli- 

thm  RF321- 

catk>ns  Re- 

19910. 

ceived. 

9/17/93  thru 

Cmde  Oil  Re- 

RF272-94891 

9/24/93 

fund.  Appii- 

thnjRF272- 

catk>ns  Re- 

94900. 

ceived. 

9/21/93 

Johnston 
Street  Canal. 

RF34^100. 

|FR  Doc.  93-25122  Filed  10-12-93;  8:45  am] 

BILLMQ  COM  MSe-OI-r 

Office  of  Hearings  and  Appeals 

Cases  Filed  During  the  Week  of 
September  10  TTtrough  September  17, 
1993 

During  the  Week  of  September  10 
through  September  17. 1993.  the 
appeals  and  applications  for  exception 
or  other  relief  listed  in  the  Appendix  to 
this  Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy. 

Under  DOE  procedural  regulations.  10 
CFR  part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 


on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  D,C.  20585. 

Dated:  October  S,  1993. ' 
George  B.  Braznay. 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  Sept,  10  through  Sepl  17,  1993] 


Date 

Name  and  kx^tion  of  applk»nt 

Case  No. 

Type  of  submisskxi 

Sepl  13.  1993 

Sept  14.  1993 

Do 

Deborah  L.  Abrahamson.  DeSoto.  TX  .... 

Bolivar  Central  Schools,  Memphis,  TN  ... 
Gulf/Winston  C.  Brasett.  Cordova.  TN  .... 

LFA-0321 

RR272-116 
RR300-254 

Appeal  of  an  Informatton  request  denial.  If  granted:  The  Au- 
gust 11,  1993  Freedom  of  Informatkxi  Request  Denial  is- 
sued by  the  Office  of  the  Director  of  Personnel  woukJ  be 
rescinded,  and  Deborah  L  Abrahamson  would  receive  ac- 
cess to  correspondence  between  the  Office  of  Personnel 
and  the  Superconducting  Super  Coilkter  Project  Offk:e 
(SSCPO),  draft  responses  to  Enck)sures  5  and  6,  and 
draft  responses  to  the  Offtee  of  Personnel  from  SSCPO. 

Request  for  modifk»tkx>/reecisston  In  the  cmde  oil  refund 
proceeding.  If  granted:  The  Juty  22.  1993  Declskyi  and 
Order  (Case  No.  RF272-84611)  Issued  to  Bolivar  Central 
Schools  regarding  tTte  firm's  Applteatkxi  tor  Refund  submit- 
ted in  tfw  crude  oil  refurxl  proceeding  wouM  be  modified. 

Request  for  modification/rescisskxi  in  the  Guff  refund  pro- 

ceeding. If  granted:  An  April  13.  1993  letter  dismissing  an 
Applkstkm  for  Refund  filed  by  Winston  C.  Bressett  (Case 
No.  RF300-21729)  in  the  Guif  refund  proceeding  would  be 
modified. 

Refund  Applicatk)ns  Received 


Date  f- 


!th  0/93  thru 
9/17/93. 


«M0/93thfu 
9/17/93. 


9/10/93  thru 
1,9/17/93. 


9/10/93 
9/14/93 
9/14/93 


9/14/93. 
9/14/93. 
9/14/93. 

I 

9/14/93. 

9/14/93 
9/14/93. 

9/16/96 

II 

9/16/93 


Name  of  re- 
fund pfxx:8ed- 
IngMame  of 
refund  apptt- 
cant 


Atianttc  Ricfv 
fietd  refund 
applications 
received. 

Texaco  Oil  re- 
fur>d  appli- 
cations  re- 
ceived. 

OudeOil  re- 
fund appK- 
cattor^  re- 
ceived. 

Sanderson 
Farms,  \nc. 

Staggs  Tire 
Center. 

Bernard  Canal 
Service  Sta- 
tion. 

HIgtiway  14 
by  Paso 
Canal. 

Highway  14 
Canal  Sta- 
tion. 

Cameron 
Bayon  Serv- 
ice Station. 

Cameron 
Boyon  Serv- 
ice Station. 

Mount  Verrwn 
MMs.  Inc. 

Earn  Hardt 
Lumber 
Company. 

Amaudville 
Canal  Cerv 
ter. 

James  Guff .... 


Case  No. 


RF304-14517 
thruRF304- 
14552. 

RF321 -19880 
thru  RF321- 
19900. 

RF272-94879 
thnj  RF272- 
94890. 

RC272-214. 

RF346-93. 

RF346-«4. 

RF346-^5. 

RF346-96. 

RF346-97. 

RF346-98. 

RC272-215. 
RF300-21753. 

RF346-99. 

RF300-21754. 


|FR  Doc.  93-25121  Filed  10-12-93;  8;45  am) 
BiujNO  coot  MSO-ei-P 

Offlc*  of  Fo«sil  Energy 
(FE  Docket  Na  93-83-NQ] 

Crestar  Energy  Market>f>g  Corp.;  Long- 
Term  Authorization  To  import  Naturai 
Qaa  From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  E)epartment  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Crestar  Energy  Marketing  Corp. 
authorization  to  import,  near  Emerson, 
Manitoba,  up  to  15,000  Mcf  per  day  of 
natural  gas  from  Canada  over  a  period 
of  eight  years  ending  October  31,  2001. 
This  gas  will  be  sold  to  Northern  States 
Power  Company. 


This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue.  SW..  Washington,  DC  20585. 
(202)  586-0478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  September  30, 
1993. 

Clifford  P.  Tomanewski, 
Director.  Office  of  Natural  Gas,  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy. 
(FR  Doc  93-25111  Filed  10-12-93;  8:45  ami 
aajjNO  cooc  Mao-01-p 

[FE  Docket  Na  93-e9-NQ] 

Pacific  Gaa  ft  Electric  Co.,  Electric 
Supply  Bualness  Unit;  Order  Granting 
Btanltet  Authorization  To  Import 
Natural  Qaa  From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  an  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Pacific  Gas  and  Electric  Company, 
Electric  Supply  Business  Unit,  blanket 
authorization  to  import  up  to  305  Bcf  of 
natural  gas  from  Canada  over  a  two-year 
term,  bc^ginning  on  the  date  of  first 
imp)ort  delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington.  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  hoUdays. 

Issued  in  Washington,  DC,  September  30, 
1993. 
Cliffbrd  P.  Tomaszewaki, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 

Programs,  Office  of  Fossil  Energy. 

(FR  Doc.  93-25112  Filed  10-12-93;  8:45  am] 

BKJJNQ  COOC  MWMH-P 


[FE  Docket  No.  9S-100-NG] 

Pacific  Gaa  ft  Electric  Co.,  Gas  Supply 
Buainesa  Unit;  Order  Granting  Blanket 
Authorization  To  import  Natural  Gaa 
From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTKM:  Notice  of  an  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Pacific  Gas  and  Electric  Company,  Gas 
Supply  Business  Unit,  blanket 


authorization  to  import  up  to  790  Bcf  of 
natural  gas  from  Canada  over  a  two-year 
term,  b^inning  on  the  date  of  first 
import  delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  IX,  September  30. 
1993. 

Cliffbrd  P.  Tomaszewrtki, 
Director,  Office  ofNaturxil  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  93-25113  Filed  10-12-93;  8:45  am) 
aaXMC  CODE  Mso-ot-r 


[FE  DockM  No.  93-9(M4G] 

Phllbro  Oil  ft  Gas,  Inc.,  Blanket 
Authorization  To  Import  and  Export 
Natural  Gas  From  and  To  Canada  and 
To  Import  Liquefied  Natural  Gas  From 
Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Philbro  Oil  &  Gas,  Inc.  (Philbro)  blanket 
authorization  to  import  bom  Canada  up 
to  a  combined  total  of  200  Bcf  of  natural 
gas  and  liquefied  natural  gas  and  to 
export  to  Canada  up  to  200  Bcf  of 
natural  gas  over  a  two-year  term 
beginning  on  the  date  of  first  delivery  of 
either  imports  or  exports. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  room  3F-056. 
Forrestal  Building.  1000  Independence 
Avenue  SW.,  Washington,  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.tn.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC,  on  October  5. 
1993. 

Cliffbrd  P.  Tomaszewski. 
Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  93-25114  FUed  10-12-93;  8:45  ami 
aajJNQ  cooc  •46»-oi-r 


[FE  Docket  No.  93-e9-NG] 

Tenneaaee  Gaa  Pipeline  Co.,  Blanket 
Authorization  To  import  Naturai  Gaa 
From  Canada 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
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ACnON:  Notice  of  order. 


SUMMARY:  The  Of&ce  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Tennessee  Gas  Pipeline  Company 
blanicet  authorization  to  import  up  to 
200  Bcf  of  natural  gas  from  Canada  over 
a  two-year  term  beginning  on  the  date 
of  the  first  delivery. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056. 
Forrestal  Building,  1000  Independence 
Avenue  SW..  Washington,  DC,  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  In  Washington,  DC,  on  September 
30,  1993. 
difiwd  P.  ToBunewdd, 

Dinctor.  Office  (^Natural  Ca$.  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy. 
(FR  Doc.  93-2511b  Filed  10-12-«3;  8:45  am] 
■auNQ  cooe  Mso-ei-r 


[FE  Docket  Na  93-98-MQ] 

Vermont  Gat  Syttema,  Inc^ 
Auttwrizatton  To  import  and  Export 
Natural  Gas  From  and  To  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Vermont  Gas  Systems.  Inc.  (Vermont 
Gas)  authorization  to  import  up  to  20 
Bcf  of  natxiral  gas  from  Canada  and  to 
export  up  to  20  Bcf  of  natural  gas  to 
Canada  over  a  two-year  term  beginning 
on  the  date  of  first  delivery  of  either 
imports  or  exports  after  December  16. 
1993. 

This  order  is  available  for  Inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-C56, 
Forrestal  Building.  1000  Indep>endence 
Avenue.  SW.,  Washington.  IDC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4.30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC,  on  October  5, 
1993. 
CUfiford  P.  Tonussawtld, 

Director.  Office  of  Natural  Gas,  Offk»  of  Fkia/s 
Programs.  Office  of  Fossil  Energy. 
IFR  Doc  93-25116  Filed  10-12-93;  8:45  am) 
■UMQ  coot  SMO-OV.* 


[FE  Doctm  Na  SS-M-NQ] 

WIsconain  Fual  A  Light  Co^  Long- 
Tarm  Authorization  To  Import  Natural 
Qas  From  Canada 

AQ04CY:  Office  of  Fossil  Energy.  DOE. 
action:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  granted  Wisconsin  Fuel  k 
Light  Company  (WF&L)  authorization  to 
import  up  to  10,398  Mcf  per  day  of 
Canadian  nat\iral  gas  for  ten  years 
beginning  November  1, 1993.  This  gas 
would  be  imported  from  ProGas  Limited 
and  Western  Gas  Marketing  Limited  as 
a  result  of  ANR  Pipeline  Company's 
imbundling  of  its  gas  supply 
arrangements  under  the  restructuring 
requirements  of  Order  636  issued  by  the 
Federal  Energy  Regulatory  Commission. 

WF&L's  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Program  Docket  Room,  3F-058. 
Forrestal  Building,  1000  Independence 
Avenue  SW..  Washington.  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  on  October  5, 
1993. 

Qifford  P.  TomMxewaki, 
Director,  Office  of  Natural  Gas.  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
(FR  Doc.  93-25117  Piled  10-12-93;  8:45  am] 

MLLMOCOOe  SWO-OI-* 


[FE  Docket  No.  93-91-NQl 

Wisconsin  Qas  Co..  Order  Granting 
Blanket  Authorization  To  Import 
Natural  Gas  From  Canada 

AGENCY:  Office  of  Fossil  Energy,  EXDE. 
ACnON:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy-  gives  notice 
that  it  has  issued  an  order  granting 
Wisconsin  Gas  Company  blanket 
authorization  to  import  from  Canada  up 
to  200  Bcf  of  natural  gas  over  a  period 
of  two  years  beginning  on  the  date  of  the 
first  delivery. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056. 
Forrestal  Building,  1000  Independence 
Avenue  SW..  Washington.  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 


Issued  in  Washington,  DC,  on  September 
30,1993. 

CUfEDrd  P.  Tonuoewtld, 
Director,  Office  of  Natural  Gas.  Office  of  Fuels 
Programs.  Office  of  Fossil  Bitergy. 
[FR  Doc.  93-25118  FUed  10-12-93;  8:45  am] 

■LUNQ  COOCMSO-01-P 

[FE  DoekMNo.  93-S3-NO] 

Wlaconain  Put>llc  8«rvtc«i  Corp.,  l.ort^ 
Torm  Authorization  To  Import  Natural 
Qaa  From  Canada 

AQ8ICY:  Office  of  Fossil  Energy,  DC^ 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  granted  Wisconsin  Public 
Service  Corporation  (WPSC) 
authorization  to  import  up  to  38,459 
Mcf  per  day  of  Canadian  natiiral  gas  for 
ten  years  beginning  November  1, 1993. 
This  gas  would  be  imported  from 
ProGas  Limited  and  Western  Gas 
Mariceting  Limited  as  a  result  of  ANR 
Pipeline  Company's  unbundling  of  its 
gas  supply  arrangements  under  the 
restructuring  req  lirements  of  Order  636 
issued  by  the  FeKieral  Energy  Regulatory 
Commission. 

WPSC's  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room.  3F-056, 
Forrestral  Building.  1000  independence 
Avenue  SW..  Washington.  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4;30  p.m..  Moiiday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC.  on  October  5, 
1993. 
CU£Eord  P.  Tomanawsld. 

Dimctor,  Office  of  Natural  Gas,  Office  of  Fuels 

Programs.  Ofjice  of  Fossil  Energy. 

[FR  Doc.  93-25119  Filed  10-12-93;  8:45  am] 

■lUMQCOOE  S46IMn-r 

[FE  Docket  Ho.  93-65-NO] 

Granlta  State  Gas  Tranamlsslon,  Inc.; 
Order  Granting  Long-Term 
Authorization  To  Import  Natural  Gas 
From  Canada 

agency:  Office  of  Fossil  Energy,  DOE. 
ACnON:  Notice  of  an  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Departraent  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Granite  State  Gas  Transmission.  Inc. 
authorization  to  import  up  to  6.036 
MMBTU  per  day  (6,000  Mcf)  of  natural 
gas  from  Canada  beginning  on  the  date 
of  the  authorization  throu^  October  31. 
2006. 
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This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington.  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  In  Washington.  DC,  October  5, 1993. 
ai£brd  P.  Tomaszewtki, 
Director.  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  93-25110  Filed  10-12-93;  8:45  ami 
WLUNOcooe  e«so-oi-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4788-2] 

Toxics  Data  Reporting  Subcommittee 
of  the  Environmental  Information  and 
Assessments  Committee,  National 
Advisory  Council  for  Environmental 
Policy  and  Technology;  Meeting 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Under  the  Federal  Advisory 
Committee  Act.  EPA  gives  notice  of  a  2 
day  meeting  of  the  Toxics  Data 
Reporting  subcommittee  of  the  National 
Advisory  Council  for  Environmental 
Policy  and  Technology.  This  will  be  the 
fourth  meeting  of  the  Toxics  Data 
Reporting  subcommittee,  whose  mission 
is  to  provide  ad%'ice  to  EPA  regarding 
the  Agency's  Toxics  Release  Inventory 
(TRI)  Program. 

DATES:  The  public  meeting  will  take 
place  on  October  28. 1993  from  8:30 
a.m.  to  5  p.m.,  and  October  29. 1993 
from  8:30  a.m.  to  3  p.m.  Members  of  the 
public  wishing  to  make  comments  at 
this  meeting  should  submit  their 
comments,  in  writing,  by  October  21, 
1993. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  The  Bellevue  Hotel. 
Lexington  Room,  15  E  Street,  Northwest, 
Washington.  DC  20001  (202-638-0900). 
Written  comments  must  be  submitted 
to:  US  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460,  Attn:  Sam  Sasnett.  7408. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cassandra  Vail,  Environmental 
Assistance  Division,  US  Environmental 
Protection  Agency,  Mail  Stop  7408.  401 
M  St.,  SW.,  Washington,  DC  20460 
Telephone:  202-260-0675. 
SUPPLEMENTARY  INFORMATION:  EPA  is 
proposing  that  the  subcommittee  review 
the  following  issue  areas:  TRI  data 


management,  TRI  program  directions, 
and  Form  R  elements  and  reporting 
pohcy  (Form  R  is  the  EPA  form  used  to 
report  information  required  under 
section  313  of  the  Emergency  Planning 
and  Community  Right-to-Know  Act),  the 
agenda  for  the  two  days  will  focus  on 
discussion  of  Form  R  elements  and 
reporting  policy.  Meeting  participants 
will  discuss  guidance  issues  associated 
with  the  data  elements  added  to  Form 
R  as  required  by  the  Pollution 
Prevention  Act  of  1990  (PPA),  including 
definitions  and  guidance  for  reporting 
recycling  on  EPA  Form  R  and  the 
sufficiency  of  the  data  elements  in 
meeting  the  mandate  of  the  PPA. 

Dated:  October  6, 1993. 
David  |.  Graham, 

Acting  Director,  Office  of  Cooperative 
Environmental  Management. 
(FR  Doc.  93-25102  Filed  10-12-93;  8:45  am] 
mtiMta  CODE  mo  w  m 


[FRL-4787-8] 

Para-Chem  Southern  Inc.  Site; 
Proposed  Settlement 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  settlement. 

SUMMARY:  Under  section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA),  as  amended  42 
U.S.C.  9601  et  seq.,  the  Environmental 
Protection  Agency  (EPA)  has  agreed  to 
settle  claims  for  response  costs  at  the 
Para-Chem  Southern  Incorporated  Site. 
Simpsonville.  Greenville  County,  South 
Carolina  with  one  party:  Para-Chem 
Southern  Incorporated.  EPA  will 
consider  public  comments  on  the 
proposed  settlement  for  thirty  (30)  days. 
EPA  may  withdraw  from  or  modify  the 
proposed  settlement  should  such 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Carolyn  McCall,  Waste  Programs 
Branch.  Waste  Management  Division. 
U.S.  EPA,  Region  IV,  345  Courtland 
Street.  NE.,  Atlanta.  Georgia  30365  (404) 
347-5059. 

Written  comments  must  be  submitted 
to  the  person  above  by  thirty  days  from 
the  date  of  publication. 

Dated:  September  28, 1993. 
JoMph  R.  Franzmathet, 
Director,  Waste  Management  Division. 
[FR  Doc.  93-25104  Filed  10-12-93;  8:45  am] 
BILUNOCOOC 


IFRL-4788-1] 

Proposed  Administrative  Settlement 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act; 
Tonoill  2d  De  Minimis  Settlement 

agency:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Request  for  public  comment. 

SUMMARY:  the  U.S.  Environmental 
Protection  Agency  ("EPA")  is  proposing 
to  enter  into  a  de  minimis  settlement 
pursuant  to  section  122(g)(4)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liabihty 
Act  of  1980,  as  amended,  (CERCLA),  42 
U.S.C.  9622(g)(4).  This  proposed 
settlement  is  intended  to  resolve  the 
liabilities  under  CERCLA  of  33  de 
minimis  parties  for  response  costs 
incurred,  and  to  be  incurred,  at  the 
Tonolli  Corporation  Superfund  Site, 
Nesquehoning,  Pennsylvania.  This  is 
the  second  proposed  de  minimis 
settlement  for  this  Site. 
DATES:  Comments  must  he  pro\'ided  on 
or  before  November  12, 1993. 
ADDRESS:  Comments  must  be  addressed 
to  the  Docket  Clerk,  U.S.  Environmental 
Protection  Agenc>',  Region  HI,  841 
Chestnut  Building.  Philadelphia,  PA 
19107.  and  should  refer  to:  In  Re  Tonolli 
Corporation  Superfund  Site, 
Nesquehoning,  Pennsylvania,  U.S.  EPA 
Docket  No.  ni-93-03^X:. 
FOR  ADDITIONAL  MF0RMAT10N  CONTACT: 
Lydia  Isales,  (215)  597-9951.  U.  S. 
Environmental  Protection  Agency. 
Office  of  Regional  Counsel.  841 
Chestnut  Building,  Philadelphia,  PA 
19107. 

SUPPLEMENTARY  INFORMATION: 

Nottc*  Of  D«  MInlmla  SeWwiwnt 

In  accordance  with  section  122(i)(l)  of 
CERCLA,  notice  is  hereby  given  of  a 
proposed  administrative  settlement 
concerning  the  Tonolh  Corporation 
Superfund  Site  in  Nesquehoning, 
Pennsylvania.  The  agreement  was 
proposed  by  EPA  Region  III  on 
December  11. 1992,  subject  to  review  by 
the  public  pursuant  to  this  Notice.  The 
agreement  is  also  subject  to  the  approval 
of  the  Attorney  General,  United  States 
Department  of  Justice  or  her  designee. 
Below  are  Usted  the  parties  who  have 
executed  certifications  of  their  consent 
to  participate  in  the  settlement: 

1.  Al-Jan  Company  Inc. 

2.  A.W.  Martin,  Inc. 

3.  Allen  Products  Company,  Inc. 

4.  Atlas  Lederer. 

5.  Belmont  Metals,  Ina 

6.  Bethlehem  Motors. 

7.  Camarota  Scrap  Recycling. 


52962  Federal  Register  /  Vol.  58.  No.  196  /  Wednesday,  October  13.  1993  /  Notices 


S.  Commercial  Metals  Company. 

9.  C4C  Gullet  Supply 

10.  David  Markowitz  MeUl  Co. 

11.  Edward  Arnold  Scrap  Company. 

12.  Eisner  Brothers  Company,  Inc. 

13.  Federal  Metals  Company.  Inc. 

14.  Fitzsimmons  Metal  Company.  Inc 

15  C4tC  Salvage  Corp. 

16  Hahn  ft  Sons. 

17  HD  Metal  Co 

16.  losaph  Gottlieb  Company. 

19.  Lexington  Scrap  Metal  Company. 

20  Libby.  Mc^4eil.  and  Libby. 

21.  Leiby,  David. 

22.  Luria  Brothers. 

23.  Midlane  Salvage  Ca.  Inc. 

24.  Northeast  Golf  Cars.  loc 

25.  Novey  Iron  and  Steel. 

26  Penn  Builders  Supply  (Burrell  Group). 

27.  Penn  Iron  and  Metal  Company. 

28.  RftR  Salvage.  Inc 

29.  Saminoorp.  Inc 

30.  Schloppo. 

31.  Stong,  Joseph. 

32.  Tim(>soa  Sal\rage  Company.  Inc. 

33.  Welnstein  Company. 

These  33  parties  collectively  agreed  to 
pay  $542,124.04  subject  to  the 
contingency  that  EPA  may  elect  not  to 
complete  the  settlement  based  on 
matters  brought  to  its  attention  during 
the  public  comment  period  established 
by  this  Notice. 

EPA  is  entering  into  this  agreement 
under  the  authority  of  Sections  122(g) 
and  107  of  CERCLA.  Section  122(g) 
authorizes  early  settlement  with  de 
minimis  parties  to  allow  them  to  resolve 
their  liabilities  under,  infer  alia,  section 
107  without  incurring  substantial 
transaction  costs.  Under  this  authority 
EPA  proposes  to  settle  with  potentially 
responsible  parties  ("PRPs")  at  the 
Tonolli  Corporation  Superfund  Site  who 
are  responsible  for  less  than  one  percent 
of  the  volume  of  hazardous  substances 
at  the  Site. 

On  July  24. 1992.  EPA  signed  an 
Administrative  Order  on  Consent  which 
was  intended  to  resolve  the  habilities 
under  CERCLA  of  170  de  minimis 
parties  for  response  costs  incurred  or  to 
be  incurred  at  the  Site. 

On  December  11. 1992,  EPA  extended 
an  o^er  to  enter  into  a  second  de 
minimis  agreement  to  those  de  minimis 
PRPs  who  had  not  executed  the  first  de 
minimis  agreement.  The  33  parties 
listed  above  signed  that  second 
agreement. 

The  terms  of  the  prop>osed  second  de 
minimis  agreements  are  similar  to  the 
first  de  minimis  agreement.  EPA's 
estimate  of  total  response  costs  at  the 
Site  (past  costs  already  incurred  and 
future  costs)  was  $34,366,701.  This 
figure  was  calculated  by  EPA  to  reflect 
the  reasonable  maximum  total  cost 
estimate  for  the  remedy  at  the  Site, 
which  EPA  had  not  selected  at  the  time 
of  the  first  de  minimis  settlement 


agreement.  The  $34,366,701  figure  was 
used  to  compute  the  allocable  share  of 
each  of  the  ae  minimis  parties  who 
chose  to  become  parties  to  the  first  de 
minimis  settlement  agreement 

Subsequent  to  the  first  de  minimis 
agreement.  EPA  selected  a  Ions-term 
remedy  for  the  Site  in  a  Record  of 
Decision  that  estimated  that  the  long- 
term  remedy  would  cost  $16,616,000. 
This  amount  was  lower  than  the  long- 
term  remedy  cost  estimate  used  in 
calculating  the  $34,366,701  reasonable 
maximum  total  cost  estimate  discussed 
above.  Nevertheless,  to  assure  that  the 
settlors  who  executed  the  first  de 
minimis  settlement  agreement  are 
properly  credited  for  their  compliance 
with  the  deadline  Imposed  for  that 
settlement,  the  second  de  minimis 
agreement  also  uses  the  $34,366,701 
reasonable  maximum  total  cost  estimate 
as  the  basis  for  computing  the  allocable 
share  of  each  of  the  parties  to  the  second 
de  minimis  settlement  agreement.  In 
addition,  the  second  de  minimis 
settlement  agreement  requires  the  33  de 
minimis  settlors  to  pay  an  additional 
10%  of  their  allocated  share  of 
$34,366,701  for  missing  the  deadline  to 
enter  into  the  first  de  minimis 
settlement 

Questions  regarding  the  use  of  the 
original  $34,366,701  cost  estimate  for 
the  second  de  minimis  settlement 
agreement  may  be  directed  to  the 
additional  information  contact  listed 
below. 

The  Environmental  Protection  Agency 
will  receive  written  comments  relating 
to  this  Agreement  for  thirty  (30)  days 
from  the  date  of  pubUcation  of  this 
Notice.  A  copy  of  the  proposed 
Administrative  Order  on  Consent  may 
be  obtained  from  the  EPA's  Region  ID. 
Office  of  Regional  Counsel.  841 
Chestnut  Building.  Philadelphia.  PA 
19107  by  contacting  Lydia  Isales  at  (215) 
597-9951. 
W.T.  Wisniewski. 

Acting  Regional  Administrator.  Region  ID. 
(FR  Doc  93-25103  Filed  10-12-93;  8:45  am] 
BHXMacooe 


(FRL-4788-3] 

Notice  of  Proposed  Assessment  of 
Clean  Water  Act  Class  I  Adminlstrath/e 
Penalties  Against  Orcttlds  &  Roses. 
Inc.  and  Opportunity  to  Comment 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  assessment 

of  Clean  Water  Act  Class  I 

administrative  penalties  and 

opportunity  to  comment 

summary:  U.S  EPA  is  providing  notice 
of  a  proposed  assessment  of 


administrative  civil  penalties  for  alleged 
violations  of  the  Clean  Water  Act  EPA 
is  also  providing  notice  of  opportimity 
to  comment  on  the  proposed 
assessment 

Under  33  U-S-C  1319(g).  U.S.  EPA  is 
authorized  to  issue  orders  assessing 
administrative  civil  penalties  for  various 
violations  of  the  Clean  Water  Act.  EPA 
may  issue  an  administrative  penalty 
order  after  the  commencement  of  either 
a  Class  I  or  Class  n  penalty  proceeding. 
EPA  must  provide  public  notice  of  and 
reasonable  opportimity  to  comment  on 
the  proposed  issuance  of  the 
administrative  penalty  order  pursuant  to 
33  U.S.C  1319(g)(4)(a). 

Class  I  proceedings  are  conducted 
under  EPA's  pro(>osed  Consolidated 
Rules  of  Practice  Governing  the 
Administrative  Assessment  of  Qass  I 
Civil  Penalties  imder  the  Clean  Water 
Act.  40  CFR  part  28.  which  have  been 
published  in  the  Federal  Register  at  56 
FR  29996  (July  1. 1991).  The  procedures 
through  which  the  pubUc  may  submit 
written  comment  on  a  proposed  Class  I 
order  or  participate  In  a  Class  I 
proceeding,  and  the  Procedures  by 
which  a  Respondent  may  request  a 
hearing,  are  set  forth  in  the  proposed 
Consolidated  Rules.  The  deadline  for 
submitting  pubUc  comment  on  a 
proposed  Class  I  order  is  thirty  (30)  days 
after  pubUcation  of  this  notice. 

On  the  date  identified  below,  EPA 
commenced  the  following  Class  I 
proceeding  for  the  assessment  of 
penalties: 

In  the  Matter  of  Orchids  k  Roses,  Inc.. 
located  at  3499  East  15th  Street.  Los 
Angeles,  California.  EPA  Docket  No. 
CWA-IX-FY93-38,  filed  on  September 
29.  1993,  with  Mr.  Steven  Annsey. 
Regional  Hearing  Clerk.  U.S.  EPA. 
Region  9,  75  Hawthorne  Street.  San 
Francisco.  CaUfomia  94105.  (415)  744- 
1389;  proposed  penalty  of  $25,000  for 
failure  to  comply  with  the  categorical 
pretreatment  standards  and 
requirements  for  new  source  metal 
finishers  (40  CFR  part  433). 

FOR  FUR-mER  INFORMATION  CONTACT: 
Persons  wishing  to  receive  a  copy  of  the 
U.S.  EPA's  proposed  Consolidated 
Rules,  review  the  complaint  or  other 
documents  filed  in  this  proceeding, 
comment  upon  a  proposed  assessment, 
or  otherwise  participate  in  the 
proceeding,  should  contact  the  Regional 
Hearing  Clerk  identified  above.  The 
administrative  record  for  this 
prtx:eeding  is  located  in  the  U.S.  EPA 
Regional  Office  identified  above,  and 
the  file  will  be  open  for  public 
inspection  during  normal  business 
hours.  All  information  submitted  by  the 
respondent  Is  available  as  part  of  the 
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administrative  record,  subject  to 
provisions  of  law  restricting  public 
disclosure  of  confidential  information. 
In  order  to  provide  opportunity  fcMr 
public  comment.  U.S.  EPA  will  not 
issue  a  final  order  assessing  a  penalty  in 
these  proceedings  before  thirty  (30)  days 
after  the  date  of  publication  of  this 
notice. 

Dated:  September  29, 1993. 
William  H.  Pierce, 

Acting  Director,  Water  Management  Division. 
IFR  Doc.  93-25105  Filed  10-12-93;  8:45  am] 

BAJJNQ  COOE  WeO-SO-f 


[FRL-4788-41 

Notice  of  Proposed  AMessment  of 
Ciaen  Water  Act  CIsm  H  Admfnfstratfve 
Penalty  to  Fred  L  Clark  Trucking 
Company  and  Opportunity  to 
Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Proposal  of  a  Clean  Water  Act 
Class  n  administrative  penalty  and 
notice  of  public  comment  period. 

SUMMARY:  Pursuant  to  33  U.S.C.13ig(g). 
EPA  is  authorized  to  issue  orders 
assessing  civil  penalties  for  various 
violations  of  the  Act  EPA  may  issue 
such  orders  after  the  commencement  of 
either  a  Class  1  or  Class  n  penalty 
proceeding.  EPA  provides  public  notice 
of  the  proposed  assessment  pursuant  to 
33  U.S.C.  1319(g)(4)(a). 

Class  n  proceedings  are  conducted 
under  EPA's  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  and  Suspension  of  Permits. 
40  CFR  part  22.  The  procedures  through 
which  the  pubUc  may  submit  written 
comment  on  a  proposed  Class  II  order 
or  participate  in  a  Class  n  pnoceeding, 
and  the  procedures  by  which  a. 
Respondent  may  request  a  hearing,  are 
set  forth  in  the  ConsoUdated  Rules.  The 
deadline  for  submitting  public  comment 
on  a  proposed  Class  D  order  is  thirty 
days  after  pubUcation  of  this  notice. 

On  the  date  identified  below,  EPA 
commenced  the  following  Class  n 
proceeding  for  the  assessment  of 
penalties: 

In  the  Matter  of  Fred  L.  Clark 
Trucking  Company  (Wastewater 
Treatment  Plant),  Mammoth,  AZ  85618. 
Docket  No.  CWA-IX-FY93-49;  filed  on 
September  30. 1993  with  Steven 
Armsey.  Regional  Hearing  Cloiu  U.S. 
EPA,  Region  9. 75  Hawthorne  Street 
San  Francisco.  Califbmia  9410S.  (415) 
744-1389;  proposed  penalty  of 
$125,000,  for  dischai^  of  pollutants  in 
violation  of  an  NPIKS  permit 


FOR  FURTHER  INFORMATION  CONTACT: 

Persons  wishing  to  receive  a  copy  of 
EPA's  Consolidated  Rules,  review  the 
complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  a 
proposed  assessment,  or  otherwise 
participate  in  the  proceeding  should 
contact  the  Regional  Hearing  Clerk 
identified  above.  The  administrative 
record  for  this  proceeding  is  located  in 
the  EPA  Regional  Office  identified 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  lu)urs.  All  infbrmation 
submitted  by  the  respondent  is  available 
as  part  of  the  administrative  record, 
subject  to  provisions  of  law  restricting 
pubUc  disclosure  of  confidential 
information. 

Dated:  September  22, 1993. 
Alexia  Straiin. 

Acting  Director,  Water  Management  Division. 
IFR  E)oc.  93-25106  Filed  10-12-93;  8:45  am) 
auMQ  cooc  «aO-60-F 

[FRL-47a6-«| 

Notice  of  Proposed  Assessment  of 
Clean  Water  Act  Class  11  AdmlnistraUvs 
Penalty  to  BIttmore  Properties,  Inc.  and 
Opportunity  to  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposal  of  a  Clean  Water  Act 
Class  n  administrative  penalty  and 
notice  of  pubUc  comment  period. 

SUMMARY:  Pursuant  to  33  U.S.C.  1319(g). 
EPA  is  authorized  to  issue  orders 
assessing  civil  penalties  for  various 
violations  of  the  Act.  EPA  may  issue 
such  orders  after  the  commencement  of 
either  a  Class  I  or  Class  II  penalty 
proceeding.  EPA  provides  public  notice 
of  the  proposed  assessment  pursuant  to 
33  U.S.C.  1319(g)(4)(a). 

Class  n  proceedings  are  conducted 
under  EPA's  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Qvil  Penalties  and  the 
Revocation  and  Suspension  of  Permits. 
40  CFR  part  22.  The  procedures  through 
which  the  pubUc  may  submit  written 
comment  on  a  proposed  Class  II  order 
or  participate  in  a  Class  n  prtxxeding, 
and  the  procedures  by  which  a 
Respondent  may  request  a  hearing,  are 
set  forth  in  the  ConsoUdated  Rules.  The 
deadline  for  submitting  public  comment 
on  a  proposed  Class  n  order  is  tbirty 
days  after  publication  of  this  notice. 

On  the  date  identified  below,  EPA 
commenced  the  following  Class  II 
proceeding  for  the  assessment  oi 
penalties: 

In  the  Matter  of  Bihmore  Properties. 
Inc.  (Kachina  Gardens  Wastewater 


Treatment  Plant).  Winslow.  AZ  86047. 
Docket  No.  CWA-DC-FY93-40;  filed  on 
September  28. 1993  with  Steven 
Armsey,  Regional  Hearing  Clerk,  [J.S. 
EPA,  Region  9.  75  Hawthorne  Street, 
San  Francisco,  California  94105.  (415) 
744-1389;  proposed  penalty  of 
$125,000,  for  discharges  of  pollutants  in 
violation  of  an  NPDES  permit. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  wishing  to  receive  a  copy  of 
EPA's  Consolidated  Rules,  review  the 
complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  a 
proposed  assessment,  or  otherwise 
participate  in  the  proceeding  should 
contact  the  Regional  Hearing  Clerk 
identified  above.  The  administraiive 
record  for  this  proceeding  is  located  in 
the  EPA  Regional  Office  identified 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 
submitted  by  the  respondent  is  available 
as  part  of  the  administrative  record, 
subject  to  provisions  of  law  restricting 
public  disclosure  of  confidential 
information. 

Dated:  September  27. 1993. 
HafTy  SeffayGanaB« 
Director,  Water  Management  Division. 
[FR  Doc  93-25107  Filed  10-12-93;  8:45  am) 
BILUNO  COOC  SSM-SO-F 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-IOOO-DR] 

Kansas;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kansas  (FEMA-1000-DR).  dated  July 
22, 1993,  and  related  determinations. 

EFFECTIVE  DATE:  October  5, 1993. 

FOR  FURTHER  INFORMATION  CONTACT. 
Pauline  C  Campbell  Disaster 
Assistance  Pro^«ms,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 

SUPF(.EMENTARY  MFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed.  The  incident 
period  for  this  disastv  is  ^me  28. 1993 
through  and  including  October  5, 1993. 
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(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Richard  W.  Krimm. 

Deputy  Associate  Director.  State  and  Local 

Programs  and  Support. 

[FR  Doc.  93-25074  Filed  10-12-93;  8:45  am] 

■tuJNO  cooc  crit-oa-M 

(FEMA-1000-OR] 

Kansas;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 

Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kansas  (FEMA-1000-DR),  dated  JxJy 
22, 1993,  and  related  determinations. 
EFFECTIVE  DATE:  September  27, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauhne  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  27, 1993,  the  President 
amended  the  cost-sharing  arrangements 
concerning  Federal  funds  provided 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq). 
in  a  letter  to  James  L.  Witt.  Director  of 
the  Federal  Emergency  Management 
Agency,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Kansas,  resulting 
from  flooding  and  severe  storms  on  June  28, 
1993,  through  and  including  August  26, 
1993,  is  of  sufficient  severity  and  magnitude 
that  special  conditions  are  warranted 
regarding  the  cost-sharing  arrangements 
concerning  Federal  funds  provided  under  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  ("the  Stafford 
Act")  for  the  Public  Assistance  program. 

Therefore,  I  amend  my  previous 
declaration  to  authorize  Federal  funds  for 
Public  Assistance  at  90  percent  of  total 
eligible  costs,  except  for  direct  Federal 
assistance  costs  for  emergency  work 
authorized  at  100  percent  Federal  funding. 
This  90  percent  reimbursement  applies  to  all 
authorized  Public  Assistance  costs,  including 
debris  removal  to  eliminate  inmiediate 
threats  to  public  health  and  safety, 
emergency  work  to  save  lives  and  protect 
public  health  and  safety,  and  repair  or 
reconstruction  of  uninsured  public  and 
private  non-profit  facilities. 

This  adjustment  to  State  and  local  cost 
sharing  applies  only  to  Public  Assistance 
costs  eligible  for  such  adjustment  under  the 
law.  The  law  specifically  prohibits  a  similar 
adjustment  for  funds  provided  to  States  for 
the  Individual  and  Family  Grant  program. 
These  funds  will  continue  to  be  reimbursed 
at  75  percent  of  total  eligible  costs. 


Please  notify  the  Governor  of  the  State  of 
Kansas  and  the  Federal  Coordinating  Officer 
of  this  amendment  to  my  major  disaster 
declaration. 

Notice  is  hereby  given  that  &e 
incident  period  for  this  disaster  is 
reopened  and  amended  to  be  June  28, 
1993.  and  continuing. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Jamea  L.  Witt. 

Director. 

[FR  Doc.  93-25075  Filed  10-12-93;  8:45  ami 

BILUNO  COOE  l71«-(a-M 


(FEMA-997-OR] 

Illinois;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Illinois.  (FEMA-997-DR),  dated  July  9. 
1993,  and  related  determinations. 
EFFECTIVE  DATE:  September  27. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  Campbell.  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  27, 1993,  the  President 
amended  the  cost-sharing  arrangements 
concerning  Federal  funds  provided 
xmder  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  sea,  in 
a  letter  to  James  L.  Witt.  Director  of  the 
Federal  Emergency  Management 
Agency,  as  follows: 

1  have  determined  that  the  damage  In 
certain  areas  of  the  State  of  Illinois,  resulting 
from  severe  storms,  Mississippi  River 
flooding,  and  other  riverine  flooding,  and 
other  riverline  flooding  on  April  13, 1993, 
through  and  including  August  31, 1993,  is  of 
sufficient  severity  and  magnitude  that  special 
conditions  are  warranted  regarding  the  cost- 
sharing  arrangements  concerning  Federal 
funds  provided  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act")  for  the  Public  Assistance 
program. 

Therefore,  I  amend  my  previous 
declaration  to  authorize  Federal  funds  for 
Public  Assistance  at  90  percent  of  total 
eligible  costs,  except  for  direct  Federal 
assistance  costs  for  emergency  work 
authorized  at  100  percent  Federal  funding. 
This  90  percent  reimbursement  applies  to  all 
authorized  Public  Assistance  costs,  including 
debris  removal  to  eliminate  immediate 
threats  to  public  health  and  safety, 
emergency  work  to  save  lives  and  protect 
public  and  private  non-profit  facilities. 


This  adjustment  to  State  and  local  cost 
sharing  applies  only  to  Public  Assistance 
costs  eligible  for  such  adjustment  under  the 
law.  The  law  specifically  prohibits  a  similar 
adjustment  for  funds  provided  to  States  for 
the  Individual  and  Family  Grant  program. 
These  funds  will  continue  to  be  reimbursed 
at  75  percent  of  total  eligible  costs. 

Please  notify  the  Governor  of  the  State  of 
Illinois  and  the  Federal  Coordinating  Officer 
of  this  amendment  to  my  major  disaster 
declaration. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

lames  L.  Witt. 

Director. 

[FR  Doc.  93-25084  Filed  10-12-93;  8:45  am] 

BiLLMQ  COOE  aria-a-M 


[FEMA-996-DR1 

Iowa;  Amendment  to  Notice  of  a  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 

Management  Agency  (FEMA). 

ACTKW;  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Iowa. 
(FEMA-996-DR).  dated  July  9. 1993. 
and  related  determinations. 
EFFECTIVE  DATE:  September  27,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  27, 1993.  the  President 
amended  the  cost-sharing  arrangements 
concerning  Federal  funds  provided 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.) 
in  a  letter  to  James  L.  Witt,  Director  of 
the  Federal  Emergency  Management 
Agency,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Iowa,  resulting 
from  severe  storms  and  flooding  on  April  13, 
1993,  and  continuing,  is  of  sufficient  severity 
and  magnitude  that  special  conditions  are 
warranted  regarding  the  cost-sharing 
arrangements  concerning  Federal  funds 
provided  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Sufford  Act")  fat  the  Public  Assistance 
program. 

Therefore,  I  amend  my  previous 
declaration  to  authorize  Federal  funds  for 
Public  Assistance  at  90  percent  of  total 
eligible  costs,  except  for  direct  Federal 
assistance  costs  for  emergency  work 
authorized  at  100  percent  Federal  funding. 
This  90  percent  reimbursement  applies  to  all 
authorized  Public  Assistance  costs,  including 
debris  remsral  to  eliminate  immediate 
threats  to  public  health  and  safety. 
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emergency  work  to  save  lives  and  protect 
public  health  and  safety,  and  repair  or 
reconstruction  of  uninsured  public  and 
private  non-profit  Eacilities. 

This  adjustment  to  State  and  local  cost 
sharing  applies  only  to  Public  Assistance 
costs  eligible  for  such  ad}ustment  under  the 
law.  The  law  specifkally  prohibits  a  similar  . 
adjustment  for  funds  provided  to  States  for 
the  Individual  and  Family  Grant  pr&gram. 
These  funds  will  continue  to  be  reimbursed 
at  75  percent  of  total  eligible  costs. 

Please  notify  the  Governor  of  the  State  of 
Iowa  and  the  Federal  Goordinatlng  Officer  of 
this  amendment  to  my  nia)or  disaster 
declaration. 

(Catalog  of  Federal  Domestic  Assistance  Na 

83.516,  Disaster  Assistance) 

JamMLWitt. 

Director. 

(PR  Doc  93-25062  Filed  10-12-93;  8:45  am] 

HUMQ  cooe  trit-oz-M 


[FEMA-893-OR] 

Minnesota;  Amendment  to  Notice  of  a 
Ma|or  Disaster  Declaration 

AGENCY:  Federal  Emergency 
K4aiMgement  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Minnesota  (FEMA-993-4)R),  dated  Jtine 
11, 1993,  and  related  detOTminations. 
EFFECTIVE  DATE:  September  27, 1993. 
FOR  RJRTHER  INFORMATION  CONTACTS 
Pauline  C.  Campbell.  Disaster 
Assistance  Pro-ams.  Federal 
Emergency  Management  Agoicy, 
Wasiidngton.  DC  20472,  (202)  646-360(9. 
SUPPtXMENTARY  INFORMATION:  Notice  U 
hereby  given  that,  in  a  letter  dated 
September  27, 1993,  the  President 
amended  the  cost-sharing  arrangements 
concerning  Federal  funds  provided 
tmder  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.), 
in  a  letter  to  James  L.  Witt,  Director  of 
the  Federal  Emergency  Management 
Agency,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Minnesota, 
resulting  from  severe  storms,  flooding,  and 
tornadoes  on  May  6, 1993,  through  and 
Including  August  25, 1993,  is  of  sufficient 
severity  and  magnitude  that  special 
conditions  are  warranted  regarding  the  coat- 
sharing  arrangements  concerning  Federal 
fundi  provided  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act")  for  the  Public  Assistance 
program. 

Therefore,  I  amend  my  previous 
declaration  to  authorize  Federal  &mds  for 
Public  Assistance  at  90  percent  of  total 
eligible  costs,  except  for  direct  Federal 
assistance  costs  for  amargeiin  work 
authorized  at  100  pertxnt  Federal  funding. 


This  90  percent  reimbursement  applies  to  all 
authorized  Public  Assistance  costs,  including 
debris  removal  to  eliminate  immediate 
threats  to  public  health  and  safety, 
emergency  work  to  save  lives  and  protect 
public  health  and  safety,  and  repair  or 
reconstruction  of  uninsured  public  and 
private  non-profit  facilities. 

This  adjustment  to  State  and  local  ooet 
sharing  appliM  only  to  Public  Assistance 
coats  eligible  for  such  adjustment  under  the 
law.  The  law  sperifically  prohibits  a  similar 
adjustment  for  funds  provided  to  States  for 
the  Individual  and  Family  Grant  program. 
These  fundi  will  continue  to  be  reimbursed 
at  75  percent  of  total  eligible  costs. 

Please  notify  the  Governor  of  the  State  of 
Minnesota  and  the  Federal  Coordinating 
Officer  of  this  amendment  to  my  ma)or 
disaster  declaration. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance) 

JamaaLWitt. 

Director. 

(PR  Doc.  93-25079  Filed  10-12-93: 8:45  am] 

sajjNQ  cooe  tns-o>-« 


[FEMA-S95-DR] 

Missouri;  Amendment  to  Notice  of  a 
IMaJor  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Missouri,  (FEMA-995-DR),  dated  July 
9, 1993,  and  related  determinations. 
EFFECTIVE  DATE:  September  27. 1993. 
FOR  FURTHER  INFORMATION  CONTACT. 
Pauline  C.  Campbell.  Disaster 
Assistance  Pro-ams,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606. 
SUPPLEMSffARY  MF0RMAT10N:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  27. 1993.  the  President 
amended  the  cost-sharing  arrangements 
concerning  Federal  funds  provided 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Rislief  and  Emergency 
Assistance  Act  (42  U.S.C  5121  et  seq.). 
in  a  letter  to  James  L.  Witt.  Director  of 
the  Federal  Emergency  Management 
Agency,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Missouri, 
resulting  from  severe  storms  and  flocning  on 
June  10, 1993,  and  continuing  is  of  sufficient 
severity  and  magnitude  that  special 
condl'ioQs  are  warranted  regarding  the  cost- 
sharing  arrangements  concerning  Federal 
funds  provided  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("tha  Stafford  AcfT  for  the  Public  Assistance 
program. 

Therefore,  I  amend  my  previous 
declaration  to  autborize  Federal  funds  fat 
Public  Assistance  at  90  percent  of  total 


eligible  costs,  except  for  direct  Federal 
assistance  costs  for  emergency  work 
authorized  at  100  percent  Federal  funding. 
This  90  percent  reimbursement  appUes  to  all 
authorized  Public  Assi!tance  costs,  including 
debris  removal  to  eliminate  immediate 
throats  to  public  health  and  safetj', 
emergency  work  to  sav*  lives  and  f>rotect 
public  health  and  safety,  and  repair  or 
reconstruction  of  uninsured  public  and 
private  non-profit  facilities. 

This  adjustment  to  State  and  local  cost 
sharing  applies  only  to  Public  Assistance 
costs  eligible  for  such  adjustment  under  the 
law.  The  law  specifically  prohibits  a  similar 
adjustment  for  funds  provided  to  States  for 
the  Individual  and  Family  Grant  program. 
These  funds  will  continue  to  be  reimb-orsod 
at  75  percent  of  total  eligible  costs. 

Please  notify  the  Governor  of  the  State  of 
Missouri  and  the  Federal  Coordinating 
Officer  of  this  amendment  to  my  major 
disaster  declaration. 

(Catalog  of  Federal  Domestic  Assistance  Na 

83.516,  Disaster  Assistance) 

Jamaa  L  Witt 

Director. 

[FR  Doc  93-25081  Filed  10-12-83: 8:45  am) 

BiujNQ  oooc  ana-os-M 


[FEMA-1001-OR] 

North  Dakota;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

AG0ICY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 
Dakota.  (FEMA-lOOl-DRJ,  dated  July 
26. 1993,  and  related  determinations. 
EFFECTIVE  DATE:  September  27, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C  Campbell,  Disaster 
Assistance  Pro-ams.  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  27, 1993.  the  President 
amended  the  cost-sharing  arrangements 
concerning  Federal  funds  provided 
under  the  authority  of  the  Rt^rt  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C  5121  et  seq.). 
in  a  letter  to  James  L  Witt.  Director  of 
the  Federal  Emergency  Management 
Agency,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  North  Dakota, 
resulting  from  severe  storms  and  flooding  on 
June  22, 1993,  and  continuing,  is  of  sufficient 
severity  and  magnitude  that  special 
conditions  are  warranted  ftgarding  the  cost- 
sharing  arrangements  concerning  Federal 
funds  provided  under  the  Robert  T.  StaSord 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafiord  Act")  far  the  Public  Assistance 
program. 
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Therefore.  I  amend  my  previous 
declaration  to  authorize  Federal  funds  for 
Public  Assistance  at  90  percent  of  total 
eligible  costs,  except  for  direct  Federal 
assistance  costs  for  emergency  work 
authorized  at  100  percent  Federal  funding. 
This  90  percent  reimbursement  applies  to  all 
authorized  Public  Assistance  costs,  including 
debris  removal  to  eliminate  immediate 
threats  to  public  health  and  safety, 
emergency  work  to  save  lives  and  protect 
public  health  and  safety,  and  repair  or 
reconstruction  of  uninsured  public  and 
private  non-profit  facilities. 

This  adjustment  to  State  and  local  cost 
sharing  applies  only  to  Public  Assistance 
costs  eligible  for  such  adjustment  under  the 
law.  The  law  specifically  prohibits  a  similar 
adjustment  for  funds  provided  to  States  for 
the  Individual  and  Family  Grant  program. 
These  funds  will  continue  to  be  reimbursed 
at  75  percent  of  total  eligible  costs. 

Please  notify  the  Governor  of  the  State  of 
North  Dakota  and  the  Federal  Coordinating 
Officer  of  this  amendment  to  my  major 
disaster  declaration. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 
Jamea  L.  Witt, 
Director. 
(FR  Doc.  93-25083  Filed  10-12-93;  8:45  am) 

BILUNC  COOC  t71»-(a-M 


[FEMA-999-OR] 

South  Dakota;  Amendment  to  Notice  of 
a  Major  Disaster  Deciaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  South 
Dakota.  (FEMA-999-DR).  dated  July  19. 
1993,  and  related  determinations. 
EFFECTIVE  DATE:  September  27, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  27, 1993,  the  President 
amended  the  cost-sharing  arrangements 
concerning  Federal  funds  provided 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.), 
in  a  letter  to  James  L  Witt,  Director  of 
the  Federal  Emergency  Management 
Agency,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  South  Dakota, 
resulting  from  severe  storms,  tornadoes  and 
flooding  beginning  6n  May  6, 1993,  and 
continuing,  is  of  sufficient  severity  and 
magnitude  that  special  conditions  are 
warranted  regarding  the  cost-sharing 
arrangements  concamlng  Federal  funds 


provided  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act")  for  the  Public  Assistance 
program. 

Therefore,  I  amend  my  previous 
declaration  to  authorize  Federal  funds  for 
Public  Assistance  at  90  percent  of  total 
eligible  costs,  except  for  direct  Federal 
assistance  costs  for  emergency  work 
authorized  at  100  percent  Federal  funding. 
This  90  percent  reimbursement  applies  to  all 
authorized  Public  Assistance  costs,  including 
debris  removal  to  eliminate  immediate 
threats  to  public  health  and  safety, 
emergency  work  to  save  lives  and  protect 
public  health  and  safety,  and  repair  or 
reconstruction  of  uninsured  public  and 
private  non-profit  focilities. 

This  adjustment  to  State  and  local  cost 
sharing  applies  only  to  Public  Assistance 
costs  eligible  for  such  adjustment  under  the 
law.  The  law  specifically  prohibits  a  similar 
adjustment  for  funds  provided  to  States  for 
the  Individual  and  Family  Grant  program. 
These  funds  will  continue  to  be  reimbursed 
at  75  percent  of  total  eligible  costs 

Please  notify  the  Governor  of  the  State  of 
South  Dakota  and  the  Federal  Coordinating 
Officer  of  this  amendment  to  my  major 
disaster  declaration. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 


Notice  is  hereby  given  that  the 
maximum  amount  of  any  grant  made  to 
an  individual  or  bmily  for  disaster- 
related  serious  needs  and  necessary 
expenses  under  sec.  411  of  the  Act,  with 
respect  to  any  single  disaster,  is 
increased  to  $12,200  for  all  disasters 
declared  on  or  after  October  1. 1993. 

Notice  is  also  hereby  given  that  the 
amount  of  any  grant  made  to  the  State, 
local  government,  or  to  the  owner  or 
operator  of  an  eligible  private  nonprofit 
facility,  under  Sec.  422  of  the  Act,  is 
increased  to  $42,400  for  all  disasters 
declared  on  or  after  October  1, 1993. 

The  increase  is  based  on  a  rise  in  the 
Consumer  Price  Index  for  All  Urban 
Consumers  of  2.8  percent  for  the  prior 
12-month  period.  The  information  was 
published  by  the  Department  of  Labor 
during  September  1993. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 


lames  L.  Witt. 

Director. 

IFR  Doc  93-25076  Filed  10-12-93;  8:45  am) 

BUJNO  COOC  tTlt-OS-M 

Adlustment  of  Disaster  Grant  Amounts 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACnON:  Notice. 

SUMMARY:  Federal  Emergency 
Management  Agency  (FEMA)  gives 
notice  that  the  maximum  amounts  for 
Individual  and  Family  Grants  and  grants 
to  State  and  local  governments  and 
private  nonprofit  facilities  are  adjusted 
for  disasters  declared  on  or  after  October 
1, 1993. 

EFFECTIVE  DATE:  October  1,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act.  Public  Law 
93-288.  as  amended,  prescribes  that 
grants  made  under  section  411, 
Individual  and  Family  Grant  Program, 
and  grants  made  under  section  422, 
Simplified  Procedure,  relating  to  the 
Pubuc  Assistance  program,  shall  be 
adjusted  annually  to  reflect  changes  in 
the  Consumer  Price  Index  for  All  Urban 
Constimers  published  by  the 
Department  of  Labor. 


Juan  L.  Witt. 

Director. 

[FR  Doc  93-25072  Filed  10-12-93;  8:45  am) 

HLLMO  COOC  tna-oi-M 

(FEMA-994-OR] 

Wisconsin;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTtON:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Wisconsin.  (FEMA-994-DR).  date  July 
2. 1993.  and  related  determinations. 
EFFECTIVE  DATE:  September  27. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  27. 1993.  the  President 
amended  the  cost-sharing  arrangements 
concerning  Federal  funds  provided 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C  5121  et  seq). 
in  a  letter  to  James  L  Witt.  Director  of 
the  Federal  Emergency  Management 
Agency,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Wisconsin, 
resulting  from  severe  storms,  tornadoes,  and 
flooding  on  June  7, 1993,  through  and 
including  August  25, 1993,  is  of  sufficient 
severity  and  magnitude  that  special 
conditions  are  warranted  regarding  the  cost- 
sharing  arrangements  concerning  Federal 
funds  provided  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
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("the  Stafford  Act")  for  the  Public  Assistance 
program. 

Therefore,  I  amend  my  previous 
declaration  to  authorize  Federal  funds  for 
Public  Assistance  to  90  percent  of  total 
eligible  costs,  except  for  direct  Federal 
Assistance  costs  for  emergency  work 
authorized  at  100  percent  Federal  funding. 
This  90  percent  reimbursement  applies  to  all 
authorized  Public  Assistance  costs,  including 
debris  removal  to  eliminate  immediate 
threats  to  public  health  and  safety, 
emergency  work  to  save  lives  and  protect 
public  health  and  safety,  and  repair  or 
reconstruction  of  uninsured  public  and 
private  non-profit  fecilities. 

This  adjustment  to  State  and  local  cost 
sharing  applies  only  to  Public  Assistance 
costs  eligible  for  such  adjustment  under  the 
law.  The  law  sp>ecifically  prohibits  a  similar 
adjustment  for  funds  provided  to  States  for 
the  Individual  and  Family  Grant  program. 
These  funds  will  continue  to  be  reimbursed 
at  75  percent  of  total  eligible  costs. 

Please  notify  the  Governor  of  the  State  of 
Wisconsin  and  the  Federal  Coordinating 
Officer  of  this  amendment  to  my  major 
disaster  declaration. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
luiM  L.  Witt. 
Director. 

(FR  Doc.  93-25080  Filed  10-12-93;  8:45  am] 
BaOMQ  CODE  triMn-M 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed;  West  Coast  of 
South  America  Agreement 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreem8nt(s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act.  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street  NW..  9lh  Floor.  Interested 
parties  may  submit  protests  or 
comments  on  each  agreement  to  the 
Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
§  560.602  and/or  572.603  of  tide  46  of 
the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
docimient  to  the  person  hling  the 
agreiament  at  the  address  shown  below. 

Agreement  No.:  202-002744-072. 


ri(7e;  West  Coast  of  South  America 
Agreement. 
Parties: 

Compania  Sud  Americana  de 

Vapores.  S.A. 
Flota  Mercante  Grancolombia,  S.A. 
'  Lineas  Navieras  Bolivianas,  S.A.M. 
Lykes  Bros.  Steamship  Co.,  Inc. 
Compania  Chilena  de  Navigacion 

Interoceania.  S.A. 
Nedlloyd  Lijnen,  B.V. 
E.N.S.  Container  Line  Ltd. 
South  Pacific  Shipping  Company,  Ltd. 

Synopsis:  The  proposed  amendment 
modifies  Article  14— Service  Contracts 
to  allow  members  to  enter  into  service 
contracts  with  shippers  for  a  pro-rated 
portion  of  the  TEU  minimum  based  on 
the  length  of  the  contract  for  calendar 
year  1994.  The  parties  have  requested  a 
shortened  review  period. 

Agreement  No:  224-200800. 

Title:  Tampa  Fort  Authority/ Apollo 
Stevedoring  Company  Domestic 
Inbound  Incentive  Iron  or  Steel  Articles 
Wharfage  Agreement. 

Parties: 

Tampa  Port  Authority  ("Port") 

Apollo  Stevedoring  Company 

Filing  Agent:  Harold  E.  Welch, 

Registered  Practitioner, 

Tampa  Port  Authority. 

P.O.  Box  2191, 

Tampa,  Florida  33601. 

Synopsis:  The  Agreement  provides  for 
the  Port  of  assess  an  incentivie  wharfage 
rate  of  $1.00  per  net  ton  on  domestic 
inbound  iron  or  steel  articles  subject  to 
a  minimum  aimual  volume  of  1,000  net 
tons. 

Agreement  No.:  224-200801. 

Title:  Port  of  San  Francisco/ 
Stevedoring  Services  of  America 
Nonexclusive  Management  Agreement. 

Parties: 

Port  of  San  Francisco  ("Port") 
Stevedoring  Services  of  America 
("SSA") 

Synopsis:  The  proposed  Agreement 
permits  SSA  nonexclusive  rightst  to 
operate  at  Piers  94  and  96.  It  also 
provides  for  the  Port  to  compensate  SSA 
for  providing  services  at  the  fecility 
during  the  five  year  term  of  the 
Agreement. 

Dated:  October  6. 1993. 

By  Order  of  the  Federal  Maritime 
CoEomission. 
Joseph  C  PoUdng, 
Secretary. 

(FR  Doc  93-24988  Filed  10-12-93;  8:45  am] 
sexMQ  cooe  tTao-ei-M 


FEDERAL  RESERVE  SYSTEM 

Federal  Open  Msrket  Committee; 
Domestic  Policy  Directive  of  August 
17.1993 

In  accordance  with  §  271.5  of  its  rules 
regarding  availability  of  information  (12 
CFR  part  271).  there  is  set  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  meeting  held  on  August  17, 1993. > 
The  directive  was  issued  to  the  Federal 
Reserve  Bank  of  New  York  as  follows: 

The  mformation  reviewed  at  this  meeting 
suggests  that  economic  activity  is  expanding 
at  a  moderate  pace.  Total  nonfarm  payroll 
emploj-ment  increased  in  July  at  a  rate  close 
to  its  average  advance  in  earlier  months  of 
the  year,  and  the  civilian  unemployment  rate 
declined  to  6.8  percent.  Industrial  production 
turned  up  in  July  after  posting  small  declines 
in  May  and  June.  Retail  sales  edged  highei 
in  July  following  a  sizable  nse  in  the  second 
quarter.  Housmg  starts  were  down  somewhat 
in  July,  but  permits  moved  up.  Available 
indicators  point  to  continued  expansion  in 
business  capital  spending.  The  nominal  U.S. 
merchandise  trade  deficit  declined  in  May, 
but  for  April  and  May  combined  it  was  larger 
than  its  average  rate  in  the  first  quarter.  After 
rising  at  a  foster  rate  in  the  early  part  of  the 
year,  consumer  prices  have  changed  little 
and  producer  prices  have  follen  in  recent 
months. 

Short-  and  intermediate-term  interest  rates 
have  changed  little  since  the  Committee 
meeting  on  July  6-7,  while  yields  on  long- 
term  Treasury  and  corpwrate  bonds  have 
declined  somewhat.  In  foreign  exchange 
markets,  the  trade-weighted  value  of  the 
dollar  in  terms  of  the  other  G-10  currencies 
was  about  unchanged  on  balance  over  the 
intermeeting  period. 

After  expanding  appreciably  over  the 
second  quarter.  M2  increased  slightly  further 
in  July  and  M3  declined.  For  the  year 
through  July,  M2  is  estimated  to  have  grown 
at  a  rate  close  to  the  lower  end  of  the 
Committee's  range  for  the  year,  and  M3  at  a 
rate  slightly  below  its  range.  Total  domestic 
nonfinancial  debt  has  expanded  at  a 
moderate  rate  in  recent  months,  and  for  the 
year  through  June  it  is  estimated  to  have 
increased  at  a  rate  in  the  lower  half  of  the 
Committee's  monitoring  range. 

The  Federal  Open  Market  Committee  seeks 
monetary  and  financial  conditions  that  with 
foster  price  stability  and  promote  sustainable 
growth  in  output  In  furtherance  of  these 
objectives,  the  Committee  at  its  meeting  in 
July  lowered  the  ranges  it  had  established  in 
February  for  growth  of  M2  and  M3  to  ranges 
of  1  to  5  percent  and  0  to  4  ptercent 
respectively,  measured  from  the  fourth 
quarter  of  1992  to  the  fourth  quarter  of  1993. 
The  Committee  anticipated  that 


<  Copies  of  tha  Minutes  of  the  Fedaral  Open 
Market  CommittM  Meeting  of  August  17, 1993, 
which  include  tha  domaatic  policy  diractva  issued 
at  that  meeting,  are  availabla  upon  request  to  tha 
Board  of  Govamors  of  tha  Federal  Rasisrve  System, 
Washington.  DC  20551.  Tha  minutes  are  published 
in  tha  Fadaral  Resarra  Bulletin  and  In  the  Board's 
annual  report 
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developments  contributing  to  unusual 
velocity  increases  would  persist  over  the 
balance  of  the  year  and  that  money  grovrth 
within  these  lower  ranges  would  be 
consistent  with  its  broad  policy  objectives. 
The  monitoring  range  for  growth  of  total 
domestic  nonfinancial  debt  also  was  lowered 
to  4  to  8  percent  for  the  year.  For  1994,  the 
Committee  agreed  on  tentative  ranges  for 
monetary  growth,  measured  from  the  fourth 
quarter  of  1993  to  the  fourth  quarter  of  1994, 
of  1  to  S  percent  for  M2  and  0  to  4  percent 
for  M3.  The  Committee  provisionally  set  the 
monitoring  range  for  growth  of  total  domestic 
nonfinancial  debt  at  4  to  8  percent  for  1994. 
The  behavior  of  the  monetary  aggregates  will 
continue  to  be  evaluated  in  the  light  of 
progress  toward  price  level  stability, 
movement  in  their  velocities,  and 
developments  in  the  economy  and  financial 
markets. 

In  the  implementation  of  policy  for  the 
immediate  future,  the  Committee  seeks  to 
maintain  the  existing  degree  of  pressure  on 
reserve  positions.  In  the  context  of  the 
Committee's  long-run  objectives  for  price 
stability  and  sustainable  economic  growth, 
and  giving  careful  consideration  to  economic, 
financial,  and  monetary  developments, 
slightly  greater  reserve  restraint  or  slightly 
lesser  reserve  restraint  might  be  acceptable  in 
the  Intermeeting  period.  The  contemplated 
reserve  conditions  are  expected  to  be 
consistent  with  modest  growth  In  M2  and 
little  net  change  in  M3  over  the  balance  of 
the  third  quarter. 

By  order  of  the  Federal  Open  Market 
Committee,  October  6, 1993. 
Normand  Bernard. 

Deputy  Secntaiy.  Federal  Open  Market 
Committee. 
[FR  Doc.  93-25057  Filed  10-12-93;  8:45  am] 

WLUNQ  CODE  «21»«1-f 


Jones  Bancshares,  LP.;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  tinder 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acqtiire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  mtist 


include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  Uiat  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presenteofat  a  hearing. 

Comments  regartiing  this  application 
must  be  received  not  later  than  October 
21, 1993. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street  NW.,  Atlanta,  Georgia 
30303: 

1.  Jones  Bancshares.  LP..  Waycross, 
Georgia;  to  become  a  bank  holding 
company  by  acquiring  70.9  percent  of 
the  voting  shfires  of  Blackshear 
Bancshares,  Inc.,  Blackshear,  Georgia, 
and  thereby  indirectly  acquire 
Blackshear  Bank,  Blackshear,  Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  7, 1993. 
jennifar  |.  lohnaon. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  93-25196  Filed  10-*-93;  11.15  ami 
■auNQ  coot  OIO-VMI 


GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standards 
Advisory  Board 

agency:  General  Accounting  Office. 
ACTION;  Notice  of  meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463),  as  amended, 
notice  is  hereby  given  that  the  monthly 
meeting  of  the  Federal  Accotmting 
Standards  Advisory  Board  vrill  be  held 
on  Friday,  October  22, 1993  from  9  a.m. 
to  4  p.m.  in  room  7313  of  the  General 
Accounting  Office,  441  G  Street,  NVV., 
Washington,  DC. 

The  agenda  for  the  meeting  includes 
discussions  of  (1)  Liabilities  and  Future 
Claims  and  (2)  Cost  Accotmting. 

We  advise  that  other  items  may  be 
added  to  the  agenda;  interested  parties 
should  contact  the  Staff  Director  for 
more  specific  information  and  to 
confirm  the  date  of  the  meeting. 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
disctissions  and  reviews  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT. 
Ronald  S.  Young,  Staff  Director,  750 
First  Street  NE.,  room  1001, 
Washington,  DC  20002,  or  call  (202) 
512-7354. 

Authority:  Federal  Advisory  Committee 
Act  Pub.  L  No.  92-463,  section  10(a)(2).  86 
Stot  770.  774  (1972)  (current  version  at  5 
U.S.C  app.  section  10(a)(2)  (1988);  41  CFR 
101-6.1015  (1990). 


Dated:  October  6, 1993. 
Ronald  S.  Yoimg, 
Executive  Diiectw. 

(FR  Doc  93-25039  Filed  10-12-93;  8:45  am] 
MLLMQ  COOC  1«10-«-» 


GENERAL  SERVICES 
ADMINISTRATION 

[QSA  Bulletin  FTR  10] 

Federal  Travel  Regulation; 
Reimbursement  of  Higher  Actual 
Subaistence  Expenses  for  Travel  to 
Topeka,  Kansas 

AGENCY:  Federal  Supply  Service,  GSA. 
ACTION:  Notice  of  bulletin. 

SUMMARY:  The  attached  bulletin  informs 
agencies  of  the  establishment  of  a 
special  actual  subsistence  expense 
ceiling  for  official  travel  to  Topeka 
(Shawnee  County),  Kansas.  The  Director 
of  the  Federal  Emergency  Management 
Agency  (FEMA)  requested 
establishment  of  an  increased  rate  to 
accommodate  the  FEMA  employees 
who  are  assisting  victims  of  the 
Midwest  flooding  and  who  are 
performing  temporary  duty  in  Topeka. 
The  FEMA  employees  are  experiencing 
a  temporary  but  significant  increase  in 
lodging  costs  due  to  escalation  of 
lodging  rates  as  a  restilt  of  the  National 
Stock  Car  Races  being  held  there. 

EFFECTIVE  DATES:  This  special  rate 
applies  to  claims  for  reimbursement 
covering  travel  to  Topeka,  Kansas 
during  the  period  September  27  through 
October  4, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
E.  Groat,  General  Services 
Administration,  Transportation 
Management  Division  (FBX), 
Washington,  DC  20406,  telephone  703- 
305-5745. 

SUPPLEMENTARY  INFORMATION:  The 

Administrator  of  General  Services, 
pursuant  to  41  CFR  301-8.3(c)  and  at 
the  official  request  of  the  Director  of  the 
Federal  Emergency  Management 
Agency,  has  increased  the  maximum 
daily  amount  of  reimbursement  that 
may  be  approved  for  actual  and 
necessary  subsistence  expenses  for 
official  travel  to  Topeka  (Shawnee 
Coimty),  Kansas  for  travel  during  the 
period  September  27  through  October  4, 
1993.  The  attached  GSA  Bulletin  FTR 
10  is  issued  to  inform  agencies  of  the 
establishment  of  this  special  actual 
subsistence  expense  ceiling. 
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Dated:  October  5, 1993. 

AlUnW.Beiw. 

Assistant  Commissioner,  Transportation  and 
Property  Management. 

Attachment 

ATTACHMENT 

[G8A  Bulletin  FTR  10] 
October  5. 1993 

To:  Heads  of  Federal  agencies 
Subject:  Reimbursement  of  higher 

actual  subsistence  expenses  for  travel  to 

Topeka  (Shawnee  County).  Kansas. 

1.  Purpose.  This  bulletin  infonns 
agencies  of  the  establishment  of  a 
special  actual  subsistence  expense 
ceiling  for  official  travel  to  Topeka 
(Shawnee  County),  Kansas,  where 
lodging  rates  have  escalated  as  a  result 
of  the  National  Stock  Car  Races  being 
held  there.  This  special  rate  applies  to 
claims  for  reimbtusement  covering 
travel  diuing  the  period  September  27, 
1993.  through  October  4, 1993. 

2.  Background.  The  Federal  Travel 
Regulation  (FTR)  (41  CFR  301-8) 
permits  the  Administrator  of  General 
Services  to  establish  a  higher  maximum 
daily  rate  for  the  reimbursement  of 
actual  subsistence  expenses  of  Federal 
employees  on  official  tj^vel  to  an  area 
within  the  continental  United  States. 
The  Director  of  the  Federal  Emergency 
Management  Agency  (FTMA)  requested 
establishment  of  an  increased  rate  to 
accommodate  the  FEMA  employees 
who  are  assisting  victims  of  the 
Midwest  flooding  and  performing 
temporary  duty  in  Topeka  and  who  are 
experiencing  a  temporary  but  significant 
increase  in  lodging  costs.  These 
ciramistances  justify  the  need  for 
higher  subsistence  expense 
reimbursement  in  Topeka  during  the 
designated  period. 

3.  Maximum  rate  and  effective  dates. 
The  Administrator  of  General  Services, 
pursuant  to  41  CFR  301-8.3(c),  has 
increased  the  maximum  daily  amount  of 
reimbursement  that  may  be  approved 
for  actual  and  necessary  subsistence 
expenses  for  official  travel  to  Topeka 
(Shawnee  County),  Kansas,  for  travel 
during  the  period  September  27. 1993. 
through  October  4, 1993.  Agencies  may 
approve  actual  subsistence  expense 
reimbursement  not  to  exceed  $126  ($100 
maximum  for  lodging  and  a  $26 
allowance  for  meals  and  incidental 
expenses)  for  travel  to  Topeka  (Shawnee 
County).  Kansas,  during  this  time 
period. 

4.  Expiration  date.  This  bulletin 
expires  on  December  31. 1993. 

5.  For  further  information  contact. 
Jane  E.  Groat,  General  Services 
Administretioa,  Transportation 


Management  Division  (FBX). 
Washington.  DC  20406.  telephone  703- 
305-5745. 

By  delegaUon  of  the  Conunissioner. 
Federal  Supply  Service. 

Allan  W.  Beres, 

Assistant  Commissioner,  Transportation  and 
Property  Management. 

(PR  Doc.  93-25011  Filed  10-12-93;  8:45  am) 
KLUNO  cooe  «2e-MF 


GOVERNMENT  PRINTING  OFFICE 

Public  Meeting  for  Information 
Companies  on  Impiemantation  of  the 
GPO  Electronic  Information  Accasa 
Enhancanrwnt  Act  of  1993,  (Public  Law 
103-40) 

The  Superintendent  of  Documents 
will  hold  a  public  meeting  for 
information  companies  interested  in  the 
implementation  of  the  Government 
Printing  Office  Electronic  Information 
Access  Enhancement  Act  of  1993  (Pub. 
L.  103-40).  The  meeting  will  be  held  on 
Friday.  October  22. 1993,  from  10  a.m. 
until  noon,  in  the  Carl  Hayden  Room  at 
the  U.S.  Government  Printing  Office 
(GPO).  732  North  Capitol  Street  NW.. 
Washington.  DC  20401. 

Under  this  Act.  the  Superintendent  of 
Docvunents  is  required  to:  (1)  Maintain 
an  electronic  directory  of  Federal 
electronic  information;  (2)  provide  a 
system  of  online  access  to  tne 
Congressional  Record,  the  Federal 
Register,  and  other  appropriate 
information.  The  purpose  of  the  meeting 
is  to  describe  GPO's  plan  for 
implementation  of  the  Act  and  to 
consult  with  providers  of  similar 
information  services  in  order  to  assess 
the  quality  and  value  of  the  anticipated 
serxices. 

Individuals  interested  in  attending 
should  contact  the  GPO  Office  of 
Congrassional.  Legislative  and  Public 
Afiairs  in  advance.  The  office  can  be 
reached  by  telephone  at  202-512-1991 
or  by  FAX  on  202-512-1293.  Limited 
parldng  is  available  if  arrangements  are 
made  in  advance. 
Michael  F.  DiMuio. 
Acting  Public  Fainter. 
[FR  Doc.  93-25258  FUed  10-8-93;  2:53  pm) 

BlUJNaCOOE  1«06-<a-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offica  of  tha  Sacratary 

Offica  of  Public  Affaira;  Statamant  of 
Organization  and  Functiona 

This  Notice  amends  Part  A  of  the 
Statement  of  Organization  and 


Functions  of  the  Department  of  Health 
and  Human  Services,  Office  of  the 
Secretary,  Office  of  Pubhc  Affairs,  as 
follows:  Chapter  AP,  as  last  amended  at 
54  FR  26110  on  June  21.  1989. 
Specifically,  this  organizational  change 
will  make  the  following  changes  to  the 
Office  of  the  Assistant  Secretary  for 
Pubhc  Afiairs:  Retitle  the  name  of  the 
Deputy  Assistant  Secretary  for  Public 
Affairs  (Policy  and  Communications)  to 
Deputy  Assistant  Secretary  for  Public 
Affairs  (Policy  and  Strategy);  estabUsh 
the  Special  Initiatives  Coordinator  and 
the  Special  Outreach  Division  to  report 
to  the  Deputy  Assistant  Secretary  for 
Public  Affairs  (Policy  and  Strategy);  and 
transfer  the  FOL^/Privacy  Act  Division 
to  the  Office  of  the  Deputy  Assistant 
Secretary  for  Public  Affairs  (Media). 
Delete  Oiapter  AP  in  its  entirety  and 
replace  with  the  following: 

AP.OO  Mission.  The  mission  of  the 
Office  of  the  Assistant  Secretary  for 
Public  Affairs  (OASPA)  is  to  serve  as  the 
Secretary's  principal  pubhc  affairs 
pohcy  advisor;  to  provide  centraUzed 
professional  leaderehip  and  continuous 
monitoring  and  evaluation  of 
Departmentwide  poUdes,  procedures 
and  operating  practices  regarding  publip 
affairs  activities:  and  to  administer  the 
Freedom  of  Information  Act.  Privacy 
Act  and  other  information  access 
statutes. 

AP.IO  Organization.  The  Office  of  the 
Assistant  Secretary  for  PubUc  Affaira. 
headed  by  the  Assistant  Secretary  for 
Public  Affaire  (ASPA)  who  reports  to 
the  Secretary,  consists  of  the  following 
organizations: 

The  Office  of  the  Assistant  Secretary  for 

Public  Affaire 
The  Office  of  the  Deputy  Assistant 

Secretary  for  PubUc  ASaiis  (PoUcy 

and  Strategy) 
Communications  Services  Division 
Special  Outreach  Division 
Tne  Office  of  the  Deputy  Assistant 

Secretary  for  Public  Affaire  (Media) 
News  Division 

Speech  and  Editorial  Division 
FOIA/Privacy  Act  Division 

Section  AP.20  Functions. 

A.  The  Office  of  the  Assistant 
Secretary  for  Public  Affairs— Provides 
executive  leaderehip,  poUcy  direction, 
and  management  strategy  for  the 
Department's  pubUc  affaire  programs 
and  activities.  Counsels  and  acts  for  the 
Secretary  and  the  Department  in 
carrying  out  responsibihties  imder 
statutes.  Presidential  directives,  and 
Secretarial  ordera  for  informing  the 
general  pubUc,  speciaUzed  auc^ences. 
HHS  employees,  and  other  Federal 
employees  about  the  programs,  poUdes, 
and  services  of  the  Department 
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Establishes  and  enforce  policies  and 
practices  which  produce  an  accxirate, 
clear,  efficient,  and  consistent  flow  of 
information  to  the  general  public  and 
other  audiences  about  departmental 
programs  and  activities. 

Provides  advice,  counsel  and 
information  to  the  Secretary  and  other 
HHS  policymakers  to  assure  that  public 
affairs  impact  is  considered  in  the 
establishment  of  departmental  policies 
or  the  conduct  of  its  activities. 

Serves  as  the  principal  point  of 
contact  with  senior  Wnite  House 
officials  regarding  communications  and 
press  issues. 

Exercises  professional  leadership  and 
provides  functional  management  of 
public  affairs  activities  throughout  the 
Department  to  assure  that  Secretarial 
priorities  are  followed,  high  ouality 
standards  are  met,  and  cost-eniBCtive, 
non-duplicative  communications 
products  are  developed  which 
accurately  and  effectively  inform  its 
audiences. 

Serves  as  Secretarial  surrogate 
throughout  the  public  and  private  sector 
to  both  represent  the  views  of  the 
Administration  and  the  Secretary,  and 
to  inform  and  educate  various 
audiences. 

Ensures  coordination  among  public 
affairs  components.  Manages  public 
affairs  issues  and  special  activities  that 
cut  across  Operating  Division  lines. 
B.  Deputy  Assistant  Secretary  for 
Public  Affairs  (Policy  and  Strategy)— Is 
responsible  for  developing  effective 
strategies  to  publicize  Departmental 
policies,  goals  and  accomplishments, 
activities  related  to  the  Department's 
communications  services  and  public 
affairs  policy  analysis,  and  management 
oversight  of  the  Communications 
Services  Division  and  the  Special 
Outreach  Division. 

Provides  advice  and  assistance  on  all 
public  affairs  matters,  in  consultation 
with  the  Assistant  Secretary  for  Public 
Affairs;  coordinates  with  the  Deputy 
Assistant  Secretary  for  Public  Affairs 
(Media)  in  providing  prompt  response 
to  media  and  pubUc  inquiries,  and  in 
helping  the  Assistant  Secretary  for 
Public  Affairs  generate  a  strategic  focus 
for  stories  and  other  information 
products  that  the  Department  develops 
and  wishes  to  highlight. 

Manages  or  coordinates  the  conduct 
of  high  priority  media  companies  and 
information  programs  in  the 
Department.  Acts  as  liaison  to  private 
sector  organizations,  to  the  Operating 
and  Staff  Divisions,  to  the  public  affairs 
units  in  the  HHS  Operating  Divisions 
and  Regions  and  to  other  Federal 
agencies,  including  OMB  and  the  Office 
of  Public  Liaison  at  the  White  House. 


Initiates,  designs  and  effects  outreach 
program  for  all  organizations, 
associations  and  individuals  concerned 
with  the  broad  range  of  policies, 
programs  and  issues  of  tne  Department. 

Serves  as  confidential  advisor  to 
senior  staff  within  OASPA.  Performs 
special  assignments  which  involve  and 
cut  across  I>9partment  programs  and 
activities  to  achieve  broadly  defined 
public  affairs  management  and  program 
objectives.  Interacts  with  Internal  and 
external  organizations,  groups,  and 
individuals  to  secure  and  provide 
information  concerning  matters 
affecting  HHS  policy,  interests,  and 
initiatives.  Represents  the  Assistant 
Secretary  for  Public  Affairs  in  conveying 
official  viewpoints  and  policy 
considerations  of  the  Department  and 
the  Administration. 

B.l    Communications  Services 
Division — Provides  direction  to  all 
audiovisual  activities  in  and  for  the 
Department. 

Responsible  for  all  aspects  of  print 
and  audiovisual  production  and 
programming  in  support  of  the 
Secretary,  the  ASPA  and  senior  HHS 
management.  Operates  the  HHS  studio 
and  coordinates  activities  of  other  HHS 
studios  as  required.  Under  the  direction 
of  the  ASPA.  develops  and  implements 
media  campaigns  and  special  projects. 
Acts  as  liaison  to  broadcast 
organizations. 

Establishes  departmental  policy  and 
procedures  for  the  procurement,  design, 
production,  distribution  and  quality 
control  of  media  campaigns,  audiovisual 
products,  exhibits  and  publications. 

Reviews  and  clears  all  media 
campaigns,  audiovisual  products  and 
exhibits  produced  with  departmental 
funds.  Reviews  audiovisual  aspects  of 
HHS  public  affairs'  components  plans  to 
ensure  that  they  support  HHS  policy. 

Reviews  and  clears  all  periodicals  and 
publications  naaterials  produced  with 
departmental  funds.  Provides  liaison 
with  OMB  on  matters  pertaining  to 
publications  and  periodicals. 

Reviews  and  approves  contracts  for 
public  affairs  services.  Collects  and 
analyzes  information  on  projected 
departmental  public  affairs  offices' 
budgets,  staffing  and  commimication 
initiatives. 

Monitors  clearinghouse  and 
information  center  activities.  Reviews 
and  approves  departmental  information 
center  requests  for  contracts  and 
information  center  operating  contracts. 
Collects  operating  data  from 
departmental  information  centers  and 
reports  on  accomplishments  in 
information  dissemination  and 
effectiveness  of  personnel  use  and 
government  expenditures. 


Responds  to  inquiries  fi-om  Congress 
and  other  arms  of  the  government  that 
involve  the  collection  of  data  about  HHS 
public  affairs  activities. 

Responds  to  requests  for  speakers  and 
coordinates  the  sdieduling  of  speaking 
engagements  of  various  policy-level 
officials  on  the  Department 

Manages  the  Hispanic 
Communications  function  which 
provides  Spanish  language  news 
services  and  Hispanic  Media  liaison. 
Spanish  language  print  and  audiovisual 
clearances,  advises  HHS  components  on 
Hispanic  communications  strategies  and 
serves  as  a  contact  for  public  liaison 
with  Hispanic  groups  and  individuals. 

Coordinates  all  activities  of  private 
sector  initiatives  of  the  Wliite  House. 

B.2    Special  Outreach  Division — ^The 
Special  c5utreach  Division,  in  concert 
with  the  Special  Initiatives  Coordinator 
and  the  Communications  Services 
Division  establishes  liaison  with  the 
public  information  officers  in  the 
Operating  Divisions  (OPDIVs).  Through 
information  fharing  and  collaborative 
efforts  with  the  OPDIVs.  advances  the 
objectives  of  the  Office  of  the  Assistant 
Secretary  for  Public  Afiiairs  to  highlight 
the  programs  and  initiatives  of  the 
OPDIVS  and  obtain  wider  coverage  of 
the  activities  of  the  Secretary  and  other 
senior  Administration  officials. 

C  The  Office  of  the  Deputy  Assistant 
Secretary  for  Public  Affairs  (Media}— 1» 
responsible  for  policies  and  activities 
related  to  the  Department's  speech  and 
editorial  services  and  for  providing  the 
public  with  information  about  the 
Department's  policies  and  programs 
through  the  news  media. 

Provide  advice  and  assistance  on  all 
public  affairs  matters.  In  consultation 
with  the  Assistant  Secretary  for  Public 
Affairs  and  in  coordination  with  the 
Deputy  Assistant  Secretary  for  Public 
Affairs  (Policy  and  Strategy),  provides 
prompt  responses  to  media  and  public 
inquiries;  and  generates  a  strategic  focus 
for  stories  and  other  information 
products  or  outputs  that  the  Department 
develops  and  wishes  to  highlight. 
Is  responsible  for  management 
oversight  of  the  Speech  and  Editorial 
Division  and  the  FOIA/Privacy  Act 
Division. 

Conducts  an  active  communication 
program  with  the  public  on  behalf  of  the 
Department  through  the  media  and 
other  avenues  of  communication  in 
order  to  further  public  understanding  of 
its  policies,  programs  and  issues. 

Coordinates  press  activities  with  the 
White  House  Press  Office  and  other 
governmental  press  operations. 

Oversees  the  departmental  message 
center,  preparing  Presidential  and 
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secretarial  messages  {or  deserving 
individuals  and  oiganizations. 

Serves  as  a  writing  resource  for  the 
Secretary,  a  source  of  news  clippings 
from  ma)or  newspapers,  a  filing  aourca 
for  Secretarial  materials  and  a  resource 
for  public  affairs  preparation  and 
planning. 

R3sponds  to  inquiries  from  Congress, 
other  arms  of  the  government,  media 
and  the  public  that  involves  the 
collection  of  data. 

Cl    News  Division — Plans,  directs 
and  coordinates  the  Issuance  of  public 
information  from  HHS  to  the  press  and 
broadcast  media. 

Prepares  news  releases  and  other 
news  material  for  the  Secretary  and         < 
other  top  Department  officials.  Reviews 
and  dears  all  news  releases  and  other 
news  materials  prepared  by  HHS 
components. 

Identifies  news  opportunities  for  the 
Secretary. 

Makes  recommendations  concerning 
press  releases  on  upcoming  publication 
of  regulations  or  other  actions. 

Identifies  likely  media  questions  for 
news  conferences  and  intervie«vs. 
assists  in  preparing  background  briefing 
for  encountws  with  the  press. 

Briefo  the  Secretary,  Cteputy  Secretary, 
and  Chief  of  Staff,  in  conjimction  with 
other  departmental  experts  for  all  media 
events. 

Responds  to  press  queries,  either 
directly  or  by  steering  reporters  to 
appropriate  public  affairs  personnel  in 
Operating  Division  press  offices. 

Coordinates  press  conferences  for  the 
Secretary.  Acts  as  a  liaison  fior  reporters 
requesting  interviews  and  for 
newspaper  editorial  boards  wishing  to 
meet  with  the  Secretary. 

Directs  the  preparation  of  the  Green 
Sheet,  a  daily  compilation  of  news 
concerning  HHS  programs  and 
activities. 

Monitors  AP  and  UPI  wires  and 
distributes  articles  of  interest 
throughout  the  day  to  key  staff. 

C.  2    Speech  and  Editorial  Division — 
Serves  as  the  principal  resource  within 
the  Department  for  reviewing  and 
editing  written  materials  reflecting  the 
views  of  the  Secretary,  Deputy  Sectary 
and  Chief  of  Staff. 

Prepares  speeches,  statements, 
articles,  and  related  material  fior  the 
Secretary,  Deputy  Secretary  and  Qiief  of 
StaS  and  other  Departmental  officials. 

Researches  and  prepares  (^  Ed 
pieces,  features,  articles,  and  stories  for 
the  media. 

Reviews  all  regulations  and  other 
policy  memoranda,  and  advises  the 
Deputy  Assistant  Secretary  for  Public 
A^irs  (Media)  of  appropriate  response. 

C.3    FOIA/Privacy  Act  Division— 
Administers  infonaatioa  access  and 


privacy  protection  laws  and  HHS 
regulartims  impleoMoting  these  lews  to 
ensure  Departmentwide  consistency  in 
infonnatian  disclosure,  confidentiality 

iiolicies,  practices  and  procedures.  Such 
aws  include  the  Freedom  of 
Information  Act  and  the  Privacy  Act.  as 
well  as  the  open  meetings  provisions  of 
the  Federal  Advisory  Committee  Act. 
the  Government  in  the  Sunshine  Act 
and  the  disclosure  provisions  of  the 
Ethics  in  Government  Act 

In  concert  with  Office  of  General 
Counsel  staff,  assists  in  develc^unent  of 
regulations  implementing  these  statutes 
and  develops  policy  interpretations  and 
guidelines  as  well  as  procedural 
ni^terials  and  training  programs  for  all 
Department  components. 

Develops  policy  guldebnes  and 
training  programs  for  all  HHS 
components  regarding  POIA  and  related 
legislation,  i.e.,  the  Privacy  Act,  Federal 
Advisory  Committee  Act  and  the 
Government  in  the  Sunshine  Act 

Provides  responses  to  requests  made 
under  the  Freedom  of  Information  Act 
and  determines  the  availability  of 
records  and  information  under  the  law 
and  HHS  Regulations. 

Resolves  questions  which  overlap  the 
FOIA  and  thia  Privacy  Act  regarding 
release  of  records. 

Provides  policy  guidance  on  and 
maintains  the  index  of  matwials 
required  by  FOIA. 

Analyzes  and  recommends  action  on 
FOIA  and  Privacy  Act  appeals  far 
documents  denied  by  officials  in  the 
Office  of  the  Secretary. 

Dated:  October  11. 1993. 
Donna  E.  Shalala. 
SecrHary. 
(FR  Doc  93-24987  Filed  10-2-93i  B;45  am] 
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Food  and  Drug  Administration 
[Docket  No.  90F-01751 

Food  T«chni<iues.  Inc.;  Withdrawal  of 
Food  AddlUve  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTKM:Nodca. 

SUIUIARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
foture  filing,  of  a  food  additive  petition 
(PAP  0A4207)  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  ozone  as  an 
antimicrobial  agoit  in  poultry  meat 
during  processing. 
FOR  FURTNER  MFORMATXM  CONTACT: 
Gerald  }.  Buonopane.  Center  for  Food 


Safety  and  Applied  Nutrition  (HFS- 
217),  Food  and  Drug  Administration. 
200  C  St.  SW..  Washington.  DC  20204. 
202-254-9519. 

SUPPtfMBITARY  INFORMATION:  In  a  noUoa 
published  in  the  Federal  Register  of 
June  25. 1990  (55  FR  25887).  FDA 
announced  that  a  food  additive  petition 
(FAP  0A4207)  had  been  filed  by  Food 
Techniques.  Inc..  267  Hayes  Mill  Rd., 
Atco,  NJ  08004.  The  petition  proposed 
that  the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
ozone  as  an  antimicrobial  agent  in 
poultry  meat  during  processing.  Food 
Techniques,  Inc.,  has  now  withdrawn 
the  petition  without  prejudice  to  a 
future  filing  (21  CFR  171.7). 

Dated-  October  S.  1993. 

Frwl  K.  Shaidk. 

Director.  Center  for  Pood  Safety  and  Applied 
Nutrition. 

(FR  Doc  93-25073  Filed  10-12-93;  8:45  am) 
■ajJNO  COOC  41W-M-P 


Health  Car«  Rnancing  Administration 

Privacy  Act  of  1974;  System  of 
Records 

AGOJCV:  Department  of  Health  and 
Human  Services  (HHS).  Health  Care 
Financing  Administration  (HCFA). 
ACnON:  Notice  of  Corrected  Table  of 
Contents,  Privacy  Act  Issuances.  1991 
Compilation. 

SUMMARY:  HCFA  is  taking  this 
opportunity  to  publish  a  corrected  table 
of  contents  located  in  the  Privacy  Act 
Issuances,  1991  Compilation,  Volimie  I, 
Page  388.  In  addition  to  deleting  12 
systems  of  records,  we  are  making  a 
variety  of  editorial  corrections  for 
specificity. 

DATES:  This  notice  will  take  effect  upon 
publication  (October  13, 1993). 
ADDRESSES:  The  public  should  address 
comments  to  Mr.  Richard  A.  DeMeo, 
HCFA  Privacy  Act  Officer,  Office  of 
Budget  and  Administration.  HCFA. 
Room  2-H-4.  East  Low  Rise  BuildiJag. 
6325  Security  Boulevard,  Baltimore. 
Maryland  21207-5187. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Federal  Register  publishes  a 
compilation  of  system  of  records  notices 
for  all  agencies  every  2  years.  It  is  a 
valuable  source  of  the  types  of 
information  that  Federal  agencies  have 
on  individuals.  Because  the  compilation 
is  only  published  every  2  years,  the  last 
one  in  1991.  it  is  imp<»tant  that  the 
information  contained  in  it  is  accurate 
and  up  to  date.  Because  the  1993 
compilation  is  due  out  eariy  next  jrear. 
HCFA  is  taking  this  opportunity  to 


52972 


Federal  Register  /  Vol.  58,  No.  196  /  Wednesday.  October  13.  1993  /  Notices 


correct  errors  in  the  index  of  its  systems 
of  records.  In  addition,  to  providing  a 
complete  listing  of  HCFA  systems  of 
records,  we  are  taking  this  opportunity 
to  list  all  system  notices  published 
through  August  1993. 

Note:  A  list  of  acronyms  can  be  found  at 
the  end  of  this  dociunent  for  the  convenience 
of  the  reader. 

Systems  of  Records  Deleted 

09-70-0008    Supplementary  Medical 
Sample  Bill  Summary  File  of  Medicare 
Utilization  (Statistics).  HHSmCFA/ 
BDMS. 

09-70-0013    Annual  5  Percent  Summary 
File  of  Services  Reimbursed  Under  the 
Medicare  Program  (Statistics),  HHS/ 
HCFA/BDMS. 

09-70-0026    Study  of  The  Comparative 
Effectiveness  of  State  Approaches  to 
Regulation  of  Medicare  Supplemental 
Policies:  Medigap.  HHS/HCFA/ORD. 

09-70-0028    Study  of  the  Social.  Ethical 
and  Economic  Consequences  of 
Medicare  Coverage  for  Heart 
Transplants,  HHS/HCFA/ORD. 

09-70-0031    Evaluation  of  the  HCFA 
Alcoholism  Services  Demonstration. 
HHS/HCFA/ORD. 

0?i-7O-0O32    Physicians'  Practice  Costs  and 
Incomes  Survey.  HHS/HCFA/ORD. 

0.  -70-0037    1988  Physicians'  Practice  Costs 
and  Incomes  Survey,  HHS/HCFA/ORD. 

0'  -70-0043    Evaluation  of  the  OBRA  87 
Medicare  Payment  for  Therapeutic  Shoes 
for  Individuals  With  Severe  Diabetic 
Foot  Disease  Demonstration.  HHS/ 
HCFA/ORD. 

C/t-70-0528    Drug  Bill  Processor  Records  on 
Medicare  Prescription  Drug 
Beneficiaries,  HHS/HCFA/BPO. 

•.)9  -70-1509    Complaint  Files  on  Nursing 
Homes,  HHS/HCFA/HSQB. 

09-70-2002    HCFA  Program  Integrity/ 
Program  Validation  Case  Files.  HHS/ 
HCFA/BQC. 

09-70-2005    Medicaid  Third  Party  Liability 
(TPL)  Cost  Avoidance  Study,  HHS/ 
HCFA/BQC. 

Corrected  Table  of  Contents 

System  Number  and  System  Name 

09-70-0005    National  Qauns  History,  HHS/ 

HCFA/BDMS 
09-70-0006    Medicare  Enrollment  Records 

(Statistics),  HHS/HCFA/BDMS. 
09-70-0007    Health  Insurance  Enrollment 

Statistics-General  Enrollment  Period, 

HHS/HCFA/BDMS. 
09-70-0019    Actuarial  Sample  Hospital  Stay 

Record  Study,  HHS/HCFA/OACT. 
09-70-0020    Actuarial  Sample  Hospital  Stay 

Record  Study.  HHS/HCFA/OACT. 
09-70-0022    Municipal  Health  Services 

program,  HHS/HCFA/ORD. 
09-70-0029    Evaluation  of  Medicare 

Competition  Demonstrations,  HHS/ 

HCFA/ORD. 
09-70-0030    National  Long-Term  Care 

Study  FoUowup,  HHS/HCFA/ORD. 
09-70-0033    Person-Level  Medicaid  Data 

System.  HHS/HCFA/ORD. 


09-70-0034    Evaluation  of  Social/Health 
Maintenance  Organization  (S/HMO) 
Demonstrations,  HHS/HCFA/ORD. 

09-70-0035    Aftercare  Evaluation  System 
(AES),  HHSAiCFA/ORD. 

09-70-0036    Evaluation  of  Competitive 
Bidding  for  Durable  Medical  Equipment 
Demonstration,  HHS/HCFA/ORD. 

09-70-0038    Evaluation  of  the  Tax  Equity 
and  Fiscal  Responsibility  Act  of  1982 
(TEFRA)  Health  Maintenance 
•Organization  (HMO)  and  Competitive 
Medical  Plan  (CMP)  Program.  HHS/ 
HCFA/ORD. 

09-70-0039    Evaluation  of  the  Medicare 
Alzheimer's  Disease  Demonstration, 
HHS/HCFA/ORD. 

09-70-0040    Health  Care  Financing 
Administration  (HCFA)  Organ 
Transplant  Data  File.  HHS/HCFA/BDMS. 

09-70-0041    Evaluation  of  the  OBRA  87 
Medicare  Payment  of  Influenza 
Vaccination  Demonstration,  HHS/HCFA/ 
ORD. 

09-70-0042    Medicare  Cancer  Registry 
Record  System,  HHS/HCFA/BDMS. 

09-70-0044    Demonstration  and  Evaluation 
of  the  Medicare  Insured  Group  (MIG) 
Model.  HHS/HCFA/ORD. 

09-70-0045    Evaluation  of  the  Arizona 
Health  Care  Cost  containment  and  Long- 
Term  Care  Systems  Demonstration,  HHS/ 
HCFA/ORD. 

09-70-0046    Home  Health  Quality  Indicator 
System  (HHQUIS),  HHS/HCFA/ORD. 

09-70-0047    HCFA  Medicare  Predictor  Data 
File,  HHS/HCFA/ORD. 

09-70-0048    Monitoring  of  the  Home  Health 
Agency  Prospective  Payment 
Demonstration,  HHS/HCFA/ORD. 

09-70-0049    Evaluation  of  the  Home  Health 
Agency  Prospective  Payment 
Demonstration.  HHS/HCFA/ORD. 

09-70-0051    Qualtity  Assurance  for  the 
Home  Health  Agency  (HHA)  Prospective 
Payment  Demonstration.  HHS/HCFA/ 
ORD. 

09-70-0501    Carrier  Medicare  Daims 
Records,  HHS/HCFA/BPO. 

09-70-0502    Health  Insiirance  Master 
Record,  HHS/HCFA/BPO. 

09-70-0503    Intermediary  Medicare  Claims 
Records,  HHS/HCFA/BPO. 

09-70-0504    Beneficiary  Parts  A  and  B 
Uncollectible  Overpayment  File,  HHS/ 
HCFA/BPO. 

09-70-0505    Supplemental  Medical 
Insurance  Accounting  Collection  and 
Enrollment  System.  HHS/HCFA/BPO. 

09-70-0507    Health  Insurance  Utilization 
Microfilm,  HHS/HCFA/BPO. 

09-70-0508    Reconsideration  and  Hearing 
Case  Files  (Part  A)  Hospital  Insurance 
Program,  HHS/HCFA/BPO. 
09-70-0509    Medicare  Beneficiary 

Correspondence  Files,  HHS/HCFA/BPO. 
09-70-051 2    Review  and  Fair  Hearing  Case 
Files — Supplementary  Medical 
Insxirance  Program.  HHS/HCFA/BPO. 
09-70-0513    Explanation  of  Medicare 
Benefit  Records,  HHS/HCFA/BPO. 
09-70-0516    Medicare  Physician/Supplier 
Master  FUe.  HHS/HCFA/BPO. 


09-70-0517    Physician/Supplier  1099  File 

(Statement  for  Recipients  of  Medical  and 

Health  Care  Payments),  HHS/HCFA/ 

BPO. 
09-70-0518    Medicare  Clinic  Physician/ 

Supplier  Master  File,  HHS/HCFA/BPO. 
09-70-0520    End  Stage  Renal  Disease 

(ESRD)  Program  Management  and 

Medical  Information  System  (PMMIS). 

HHS/HCFA/BDMS. 
09-70-0522    Billing  and  Collection  Master 

Record  System,  HHS/HCFA/BPO. 
09-70-0524    Intern  and  Resident 

Information  System.  HHS/HCFA/BPO. 
09-70-0525    Medicare  Physician 

Identification  and  Eligibility  System 

(MPIES),  HHS/HCFA/BPO. 
09-70-0526    Common  Working  File  (CWF), 

HHS/HCFA/BPO. 
09-70-0527    HCFA  Utilization  Review 

Investigatory  Files.  HHS/HCFA/BPO. 
09-70-0529    Pennsylvania  Medicaid/ 

Medicare  Duplicate  Paid  Qaims,  HHS/ 

HCFA/ROni. 
09-70-1 511    Physical  Therapists  in 

Independent  Practice  (Individuals), 

HHS/HCFA/HSQB. 
09-70-1 512    PRO  Data  Management  System 

(PDMS),  HHS/HCFA/HSQB. 
09-70-1514    HCFA  Severity  of  Illness  Data 

File.  HHS/HCFA/HSQB. 
09-70-2003    Completion  of  State  Medicaid 

Quality  Control  (MQC)  Reviews,  HHS/ 

HCFA/MB. 
09-70-2006    Income  and  Eligibility 

Verification  for  Medicaid  Eligibility 

Quality  Control  (MEQC)  Reviews,  HHS/ 

HCFA/MB. 
09-70-3001    Record  of  Individuals 

Authorized  Entry  to  HCFA  Buildings  Via 

a  Card  Key  Access  System,  HHS/HCFA/ 

OBA. 
09-70-3002    Health  Care  Financing 

Administration  (HCFA)  Employee 

Building  Pass  Files,  HHS/HCFA'OBA. 
09-70-3003    Health  Care  Financing 

Administration  (HCFA)  Correspondence 

Handling  and  Processing  System,  HHS/ 

HCFA/OBA 
09-70-4001    Group  Health  Plan  System, 

HHS/HCFA/OPHCOO. 
09-70-4002    Beneficiary  Inquiry  Tracking 

System  (BITS),  HHS/HCFA/OPHIC 
09-70-4003    Medicare  HMO/CMP 

Beneficiary  Reconsideration  System 

(MBRS),  HHS/HCFA/OPHCOO. 
09-70-5001     Medicare  Hearing  and  Appeals 

System  (MHAS),  HHS/HCFA/AAO. 
09-70-6001    Medicaid  Statistical 

Information  System  (MSIS),  HHS/HCFA/ 

BDMS. 
09-70-6002    A  Current  Beneficiary  Survey 

(CBS),  HHS/HCFA/OACT. 
09-70-9001     Health  Care  Financing 

Administration  (HCFA)  Correspondence 

and  Assignment  Tracking  and  Control 

System  (CATCS),  HHS/HCFA/OEO. 

Systems  of  Records  Published  Through 
August  1993 

09-70-0050    The  Medicare/Medicaid 
Multistate  Case-Mix  and  Quality  Data 
Base  for  Nursing  Home  Residents,  HHS/ 
HCFA/ORD. 

09-70-0052    Posthospitalization  Outcomes 
Studies.  HHS/HCFA/ORD. 
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09-7(MX)53    The  Medicare  Beneficiary 
Health  Status  RflgMzy  Pilot.  HHS/HC7A/ 
ORD. 

09-70-0054    BvaluaUoo  of  the  United  Mine 
Worker*  of  America  Health  and 
Retirement  Funds  Medicare  Part  B 
Capitation  DemonstraUon,  HHS/HCFA/ 
ORD. 

09-70-0055    Implementation  and 

EvaluaHon  of  the  Staff- Assisted  Home 
Dial]rsis  Demonstration,  HHS/HCFA/ 
ORD. 

09-70-0056    Evaluation  of  the  Medicaid 
Expansion  Demonstrations.  HHS/HCFA/ 
ORD. 

09-70-0057    Evaluation  of  the  Medicaid 
Extension  of  Eligibility  to  Certain  Low 
Income  Families  Not  Otherwise 
Qualified  to  Receive  Medicaid  Benefits 
Demonstration.  HHS/HCFAAWD. 

09-70-0056    Evaluation  of  the  Medicara 
SELECT  Program.  HHS/HCFA/ORD. 

09-70-0059    The  Medicaid  Necessity, 
Appropriateness,  and  Outcomes  (rfCare 
Study.  HHS/HCFA/ORD. 

09-70-0061    Evaluation  of  the  Medicare 
Case  Management  Demonstration,  HHS/ 
HCFA/ORD. 

09-70-0063    Evaluatioa  of  the  Medicaid 
Damonstration  for  Improving  Access  to 
Care  for  Substance  Abusing  Pregnant 
Women.  HHS/HCFA/ORD. 

09-70-0530    Medicare  Supplier 

Identification  File.  HHS/HCFA/EPa 
Note:  This  system  was  inadvertently 

numbered  09-70-0529  when  onginaily 

published  at  57  FR  23420,  June  3. 1992. 

Acronyau 

AAO:  Associate  Administrator  Sor  Operations 
BDMS:  Bureau  of  Data  Management  and 

Strategy 
BPO:  Bureau  of  Program  Operations 
HSQB:  Health  Standards  and  Quality  Bureau 
MB:  Medicaid  Bureau 
OACT:  Office  of  the  /Vctuaiy 
OB  A:  Office  of  Budget  and  Administration 
OEO:  Office  of  Executive  Operations 
OCCPP:  Office  of  Coordinated  Care  Policy 

and  Planning 
OPHCOO:  Office  of  Prepaid  Health  Care 

Operations  and  Oversight 
ORD:  Office  of  Research  and  Demonstrations 
ROQI:  Pennsylvania  Regional  Office. 

Dated:  October  1. 1993. 


Bruce  C  Vladeck, 

Administrator,  Health  Can  Financing 
Administration. 

fFR  Doc.  93-25032  FUed  10-12-93;  8:45  am) 

BOUNQ  CODE  4ia0-0»-li 


Social  Security  Administration 

Social  Security  Ruling  SSR  93-2p^ 
,  Titles  H  and  XYI:  Evaluation  of  Human 
ImmurKxIeflciency  Vkus  Infection 

AGENCY:  Social  Secnuity  AdministratiaD. 
HHS. 

ACnow;  Notice  of  Sodal  Security  ruling. 

summary:  In  accordance  with  20  CFR 
422.406(b)(1).  the  Principal  Deputy 


Commissioner  of  Social  Security  gives 
notice  of  Sodal  Security  Rtiling  93-2p. 
This  Policy  Interpretation  Ruling 
clarifies  how  the  duration  requirement 
in  the  Social  Security  Act  and  the 
Agency's  regulations  ^ould  be  applied 
in  determining  whether  a  person 
claiming  benefits  based  on  hiuian 
immunodeficiency  virus  (HTV)  infection 
is  disabled  imder  Title  II  (Federal  Old- 
Age,  Survivors,  and  Disability  Insiuance 
Benefits)  or  Title  XVI  (Supplemental 
Security  Income  for  the  Aged,  Blind, 
and  Disabled)  of  the  Social  Security  Act 
This  Ruling  will  ensure  that  a  consistent 
procedure  is  followed  when  claims  for 
disability  benefits  based  on  HIV 
infection  are  evaluated. 
EFFECTIVE  DATE:  October  13, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Joanne  K.  Castello.  Office  of 
Regulations,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (410) 
965-1711. 

SUPPLEMENTARY  MFORMATION:  Ahhou^ 
we  are  not  required  to  do  so  pursuant 
to  5  U.S.C.  552  (a)(1)  and  (a)(2),  we  are 
publishing  this  Social  Security  Ruling 
in  accordance  with  20  CFR 
422.406(b)(1). 

Social  Security  Rulings  make 
available  to  the  public  precedential 
decisions  relating  to  the  Federal  old-age. 
survivors,  disabiUty,  supplemental 
security  income,  and  black  lung  benefits 
programs.  Social  Security  Rulings  may 
be  based  on  case  decisions  made  at  all 
administrative  levels  of  adjudication. 
Federal  court  decisions,  Commissioner's 
decisions,  opinions  of  the  Office  of  the 
General  Coimsel,  and  other  policy 
interpretations  of  the  law  and 
regulations. 

Although  Social  Security  Rulings  do 
not  have  9ie  force  and  effect  of  the  law 
or  regulations,  they  are  binding  on  all 
components  of  the  Social  Security 
Administration,  in  accordance  with  20 
CFR  422.406(b)(1),  and  are  to  be  reUed 
upon  as  precedents  in  adjudicating 
other  cases. 

If  this  Social  Security  Ruling  is  later 
superseded,  modified,  or  rescinded,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  efiect 

(Catalog  of  Federal  Domestic  Assistanoa 
Programs  Nos.  93.802  Social  Security- 
Disability  Insurancei  93.803  Social 
Security — ^Retirement  Insurance;  93.805 
Sodal  Security— Survivors  Insurance;  93.606 
Special  Benefits  for  Disabled  Coal  Miners; 
93.807  Supplemental  Security  Income) 

Dated:  September  29, 1993. 
Lawreoca  H.  Thompson, 

Principal  Depu  ty  Commissioaar  of  Social 
Security. 

Policy  Iiderpralatton  RuUi^ 


TKties  n  and  XVI:  Evaluation  of  Human 
Immunodeficiency  Virus  Infection 

Purpose:  The  pmrpose  of  this  Policy 
Interpretation  Ruling  is  to  clarify  the 
application  of  the  duration  requirement  in 
the  Social  Seciuity  Act  (the  Act)  and  our 
regulations  when  evaluating  claims  for 
disability  benefits  based  on  human 
immunodeficiency  vuus  (HIV)  infectioa. 
Including  acquired  Immunodeficiency 
syndrcHne  (AIDS),  under  titles  0  and  XVI  of 
the  Act 

atations:  Sections  216(i),  223(d)  and 
1614(a)  of  the  Social  Security  Act,  as 
amended;  Regulations  No.  4,  Subpart  P. 
sections  404.1509,  404.1525(a),  and 
Appendix  1,  Parts  A  and  B;  Regulations  Na 
16,  Subpart  I,  sections  416.909  and 
416.925(a). 

Introduction:  The  criteria  for  evaluating 
HIV  Infection  claims  are  in  the  Listing  of 
Impairments  in  Appendu  l  of  Subpart  P  of 
Part  404  of  Title  20  of  the  Code  of  Federal 
Regulations.  We  are  Issuing  this  Policy 
Interpretation  Ruling  to  ensure  consistent 
and  correct  application  of  our  duration 
requirement  when  evaluating  HIV  ciaims. 

Policy  Interpretation :  This  Policy 
InterpreUtion  Ruling  clarifies  the  duration 
requirement  in  the  Act  and  our  regulations 
regarding  how  it  should  be  applied  in 
detennining  whether  a  person  claiming 
benefits  based  on  HTV  infection  is  disabled 
under  title  n  or  title  XVI  of  the  Act 

Duration  of  Impairment— HTV  Infection 

With  documentation  of  HIV  infection  as 
daecribed  in  14.00D3  or  114.00D3  of  the 
preface  to  tiie  Immune  System  listings,  an 
individual  who  has  an  impairment  that  meets 
or  equals  one  of  the  listed  criteria  required 
in  listing  14.08  or  114.08  (the  HIV  listings) 
has  an  impairment  that  is  considered 
permanent  or  expected  to  result  in  death. 
Accordingly,  if  an  individual  has  an  HIV 
infection  of  this  severity,  a  separate  firHing 
on  the  duration  of  the  impairment  is  not 
required,  and  the  evidence  required  under 
sections  404.1525{a]  and  416.925(a)  of  the 
regulations  showing  that  the  impairment  has 
lasted  or  1$  expected  to  last  for  a  continuous 
period  of  at  least  12  months  is  not  necessary. 

Effective  Date:  This  Ruling  is  effective  on 
October  13, 1993. 

Cross-fle/erenoe:  Program  Operations 
Manual  System.  Part  04,  secUon  Dl  24595. 

(FR  Doc  93-25059  Filed  10-12-93;  8:45  am) 
BILUNO  COOe  4tM-«»-# 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

[Docket  Na  N-»-3672;  FR-3592-N-01) 

Tasic  Force  on  Lead-Based  Paint 
Hazard  Reduction  and  Financing; 
Open  Meeting 

AGENCY:  Office  of  the  Secretary— Office 
of  Lead-Based  Paint  Abatement  and 
Poisoning  Prevention.  HUD. 
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action:  Announcement  of  establishment 
of  Task  Force;  notice  of  open  meeting. 

SUMMARY:  The  Task  Force  was 
established  by  the  Secretary  pursuant  to 
section  1015  of  the  Residential  Lead- 
Based  Paint  Hazard  Reduction  Act  of 
1992.  The  charter  of  the  Task  Force  was 
approved  July  14. 1993. 

The  Task  Force  includes  individuals 
representing  the  Department  of  Housing 
and  Urban  Development;  the  Farmers 
Home  Administration;  the  Department 
of  Veterans  Affairs;  the  Federal  Home 
Loan  Mortgage  Corporation;  the  Federal 
National  Mortgage  Association;  the 
Environmental  Protection  Agency; 
employee  organizations  in  the  building 
and  construction  trades  industry; 
landlords;  tenants;  primary  lending 
institutions;  private  mortgage  insurers; 
single-family  and  multifamily  real  estate 
interests;  nonprofit  housing  developers; 
property  liability  insurers;  public 
housing  agencies;  low-income  housing 
advocacy  organizations;  national.  State, 
and  local  lead-poisoning  prevention 
advocates  and  experts;  and  community- 
based  organizations  located  in  areas 
with  substantial  rental  housing.  These 
members  were  selected  on  the  basis  of 
personal  experience  and  expert 
knowledge. 

DATES:  The  first  meeting  will  be  held  on 
November  8,  1993,  at  9  a.m.  (EST),  at 
the  Holiday  Inn  Capitol.  550  "C"  Street, 
SW.  (comer  of  6th  &  C  Streets). 
Washington.  DC  20024. 

ADDRESSES:  Members  of  the  public  are 
invited  to  provide  written  material. 
Submit  50  copies  of  written  statements 
to:  Ruth  C.  Wright.  Task  Force  Staff 
Director,  Department  of  Housing  and 
Urban  Development.  451  7th  Street  SW.. 
room  B-133.  Washington,  DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  C.  Wright.  Task  Force  Staff 
Director.  Department  of  Housing  and 
Urban  Development.  451  7th  Street  SW.. 
room  B-133.  Washington.  DC  20410; 
telephone  (202)  755-1822.  The  TTD 
numbers  are  (202)  708-9300  or  1-800- 
877-8339.  (Except  for  the  "800" 
number,  these  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  The  first 
meeting  of  the  Task  Force  will  be  held 
on  November  8. 1993,  beginning  at  9 
a.m.  (EST),  at  the  Holiday  Inn  Capitol. 
550  "C"  Street,  SW.  (comer  of  6th  *  C 
Streets).  Washington.  DC  20024.  An 
announcement  will  be  published  in  the 
Federal  Register  at  least  15  days  before 
each  meeting.  All  meetings  will  be  open 
to  the  public,  with  limited  seating 
available  on  a  first-come,  first-served 
basis. 


The  mandate  of  the  Task  Force  is  to 
make  recommendations  to  the  Secretary 
of  HUD  and  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
concerning: 

(1)  Incorporating  the  need  to  finance 
lead-based  paint  hazard  reduction  into 
underwriting  standards; 

(2)  Developing  new  loan  products  and 
procedures  for  financing  lead-based 
paint  hazard  evaluation  and  reduction 
activities; 

(3)  Adjusting  appraisal  guidelines  to 
address  lead  safety; 

(4)  Incorporating  risk  assessments  or 
inspections  for  lead-based  paint  as  a 
routine  procedure  in  the  origination  of 
new  residential  mortgages; 

(5)  Revising  guidelines,  regulations, 
and  educational  pamphlets  issued  by 
the  Department  of  Housing  and  Urban 
Development  and  other  Federal  agencies 
relating  to  lead-based  paint  poisoning 
prevention: 

(6)  Reducing  the  current  uncertainties 
of  liability  related  to  lead-based  paint  in 
rental  housing,  by  clarifying  standards 
of  care  for  landlords  ana  lenders  and  by 
exploring  the  "safe  harbor"  concept; 

(7)  Increasing  the  availabiUty  of 
hability  insurance  for  owners  of  rental 
housing  and  certified  contractors  and 
establishing  altemative  systems  to 
compensate  victims  of  lead-based  paint 
poisoning;  and 

(8)  Evaluating  the  utility  and 
appropriateness  of  requiring  both  risk 
assessments  or  inspections  and 
notification  to  prospective  lessees  of 
rental  housing. 

Authority:  42  U.S.C.  4852a,  4852b. 

Dated:  October  4. 1993. 
Henry  G.  Cisneroa. 
Secretary. 
|FR  Doc.  93-25126  Filed  10-12-93;  8:45  ami 

BHJJNO  COOC  4210-31-M 


OEPARTME^f^  OF  THE  IFfTERIOR 

Bureau  of  Land  Management 
[CA-060-S101-10-B040,  LA-0152777A] 

Notice  of  Intent 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Intent  to  Prepare  an 

Environmental  Impact  Statement  (EIS) 

on  a  proposed  heated  crude  oil  pipeline. 

SUMMARY:  Notice  is  hereby  given  the 
Bureau  of  Land  Management  (ELM), 
pursuant  to  Section  102(2)(C)  of  the 
National  Environmental  Protection  Act 
of  1969.  will  be  directing  the 
preparation  of  an  EIS  by  a  third  party 
contractor.  This  EIS  is  to  assess  the 


impacts  of  a  proposed  flow  reversal  of 
a  portion  of  an  existing  crude  oil 
pipeline  and  also  changing  it  to  a  heated 
crude  oil  pipeline.  This  proposed 
project  will  involve  both  Federal  and 
private  lands  in  San  Bernardino. 
Riverside  and  Los  Angeles  Counties,  in 
southem  Califomia. 
DATES:  Written  comments  must  be 
submitted  by  November  12. 1993.  No 
public  scoping  meetings  will  be  held. 
However,  briefing  meetings  will  be 
considered  as  appropriate. 
ADDRESSES:  Written  comments  should 
be  sent  to:  District  Manager.  ATTN: 
FCPL  Line  90  Project.  Bureau  of  Land 
Management,  Califomia  Desert  District 
Office,  6221  Box  Springs  Boulevard. 
Riverside,  Cahfomia  92507-0714. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Johnson,  Special  Projects 
Manager,  Cahfomia  Desert  District. 
(909)  697-5230. 

SUPPt^MENTARY  INFORMATION:  Four 
Comers  Pipe  Line  Company  (FCPL) 
owns  and  operates  Line  90,  an  interstate 
16-inch  pipeline  that  presently 
transports  Alaskan  North  Slope  (ANS) 
crude  oil  from  West  Hynes  Pump 
Station  in  Long  Beach  to  All  American 
Pipeline  (AAPL)  at  Cadiz.  Califomia  and 
ultimately  to  FCPL's  Line  92  in  Bisti. 
New  Mexico.  Line  90  is  approximately 
596  miles  long  and  crosses  portions  of 
four  States;  Califomia.  Arizona.  Utah 
and  New  Mexico. 

FCPL  proposes  to  undertake  a  project 
to  allow  the  transportation  of  a  daily 
average  of  70,000  barrels  per  day  of 
heated  Outer  Continental  Shelf  (OCS) 
crude  oil  on  Line  90  from  AAPL's  Cadiz 
Pump  Station,  located  about  60  miles 
west  of  the  Colorado  River,  to  West 
Hynes  Pump  Station  located  in  Long 
Beach.  This  project  shall  reverse  the 
direction  of  flow  through  the  188  mile 
long  western  leg  of  Line  90.  From  West 
Hynes  the  heated  OCS  crude  oil  will  be 
distributed  in  the  Los  Angeles  basis 
using  existing  pipeline  systems. 

The  Line  90  Reversal  Project  includes 
the  installation  of  two  new  pump 
stations  (Twentynine  Palms  and 
Cabazon),  the  installation  of  one  new 
drainback  station  (Sheephole). 
modifications  to  the  connection  at  the 
AAPL's  Cadiz  Ptunp  Station,  the 
modification  of  pumping  facilities 
(Morongo.  Beaumont  and  Corona  Pump 
Stations),  distribution  facilities 
additions,  modifications  at  West  Hynes 
Ptmip  Station,  modifications  to  the  Line 
90  to  handle  thermal  expansion, 
installation  of  additional  pipeline 
cathodic  protection  systems  and 
pipeline  hydrostatic  testing.  The 
Califomia  Desert  Conservation  Area 
(CDCA)  Plan  1980  identified  this 
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pipeline  across  Federal  land.  However 
Line  90  is  outside  the  designated  utility 
corridors  identified  in  the  CDCA  Plan 
and,  fuithermore,  no  guidelines  were 
developed  to  address  amending  existing 
rights-of-way  outside  of  designated 
corridors  where  substantial  changes  are 
involved. 

The  tentative  project  schedule  is  as  • 
follows: 

Begin  public  comment  period — October 

1993 
File  Draft  EIS— January  1994 
Conduct  pubUc  hearings  on  Draft  EIS — 

March  1994 
File  Final  EIS— May  1994 
Begin  public  comment  period  on  Final 

OS— May  1994 
Reoord  of  Decision — ^July  1994 

Tile  determination  that  an  EIS  is 
needed  was  based  on  an  analysis  of 
potential  impacts  as  described  in  a  draft 
Environmental  Assessment  (EA)  dated 
July,  1993  and  BLM  concluded  that  the 
proposed  Line  90  Pipeline  Reversal 
Project  will  have  a  significant  impact  on 
the  human  environment  as  defined  in 
40  CFR  1508.27.  As  a  resuh.  the  scoping 
process  will  consist  of  this  Notice  of 
Intent;  a  news  release  aruiouncing  the 
start  of  the  EIS  process;  and,  a  scoping 
document  whidi  further  clarifies  the 
proposed  action,  alternatives  and 
significant  issues  being  considered  will 
be  available  upon  request. 

Dated:  October  4. 1993. 
Ridurd  E.  Fagui. 

California  Desert  District  Manager 

(FR  Doc.  93-25012  Filed  10-12-93;  8;45  ami 

BIUJNG  CODE  431(M0-M 


[NM-920-02-41 20-02] 

San  Juan  River  Regional  Coal  Team 
(RCT)  Meeting;  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  RCT  meeting. 

SUMMARY:  The  San  Juan  River  RCT  will 
meet  to  discuss  current  activities  on 
Federal  coal  lands  in  New  Mexico  and 
southwest  Colorado  and  to  consider 
future  development  plans  for  Federal 
coal  in  the  region.  The  public  is  invited 
to  attend. 

The  primary  purposes  of  the  meeting 
are  to: 

1.  Inform  the  RCT  on  the  coal  market 
and  industry  interest  assessment. 

2.  Inform  the  RCT  on  the  status  of  coal 
Preference  Right  Lease  Applications 
(PRLA). 

DATES:  The  RCT  will  meet  at  9  a.m.  on 
Tuesday,  October  19, 1993. 
ADOnesSES:  The  meeting  will  be  held  in 
the  first  floor  conference  room  of  the 


Bureau  of  Land  Management  (BLM), 
1474  Rodeo  Road.  Santa  Fe,  New 
Mexico  87505. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Olson  at  the  Bureau  of  Land 
Management,  New  Mexico  State  Office, 
Branch  of  Solid  Minerals,  NM  (921), 
P.O.  Box  27115,  Santa  Fe.  New  Mexico 
87502-0115. 505-438-7455. 
SUPPLEMENTARY  INFORMATION:  The  State 
of  New  Mexico  will  presenfa  summary 
of  progress  on  developing 
implementation  of  the  State  Mine 
Reclamation  Act.  The  BLM  will  report 
on  coal  PRLA  status  in  New  Mexico. 
The  BLM  will  present  new 
developments  in  map  automation  of  the 
Federal  and  Indian  coal  leases,  PRLA's 
and  competitive  tracts  in  the  San  Juan 
Basin.  The  RCT  will  consider 
information  obtained  from  the  public  in 
making  decisions  at  this  meeting. 
Anyone  wishing  to  be  scheduled  to 
speak  at  the  meeting  or  to  present 
additional  topics  for  discussion  should 
provide  written  copies  of  their  remarks 
or  suggestions  to  James  Olsen,  Bureau  of 
Land  Management,  at  the  above  address 
by  Monday.  October  11, 1993.  Written 
material  will  be  accepted  in  lieu  of,  or 
in  addition  to,  any  oral  presentation. 

Following  is  a  preliminary  agenda  for 
this  meeting: 

1.  Introduction. 

2.  Approval  of  minutes  of  last  meeting. 

3.  Annual  BLM  coal  market/industry 

interest  assessment. 

4.  Current  activity  and  production  on 

existing  leases. 

a.  New  Mexico. 

b.  Colorado. 

5.  Activities  on  Salt  River  Project. 

6.  Status  of  PRLA's. 

7.  Morris  41  Mine  Rehabilitation. 

8.  State  Mine  Reclamation  Act. 

9.  Automated  map  of  New  Mexico  lease/ 

tracts/PRLA's. 

10.  Public  comment. 

11.  Scheduling  of  next  meeting. 

12.  Adjom. 

Dated:  September  29. 1993. 
Gilbert  J.  Lucero, 

Acting  State  Director. 

IFR  Doc.  93-25013  Filed  10-12-93;  8:45  am) 

BHJJNG  COOC  4310-FB-M 


National  Park  Service 

Foothills  Parkway;  Intent  To  Prepare 
an  Environmental  Impact  Statement 

AGENCY:  Great  Smoky  Mountains 
National  Park.  Tennessee,  National  Park 
Service.  DOI. 

ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  for 
Section  8B  of  the  Foothills  Parkway  and 
notice  of  public  meetings. 


SUMMARY: 

1.  Background  and  Description  of  the 
Proposed  Action 

The  National  Park  Service  (NPS)  is 
initiating  planning  for  construction  of 
Section  8B  of  the  Foothills  Parkway 
between  Cosby  and  Pittman  Center, 
Tennessee.  This  section  of  parkway 
would  connect  with  the  previously 
constructed  Section  8A  of  the  Foothills 
Parkway  which  runs  from  Interstate  40 
to  Cosby. 

The  Foothills  Parkway  was  authorized 
in  1944.  when  Congress  passed  a  law 
accepting  donation  of  land  from  the 
State  of  Tennessee.  The  NPS 
administers  the  parkway  as  a  portion  of 
the  Great  Smoky  Mountains  National 
Park.  The  right-of-way  for  the  parkway 
averages  1000  feet  in  width  except  for 
special  uses  such  as  picnic  areas,  trails 
and  viewing  areas  were  envisioned.  To 
date,  approximately  24  miles  of  the  72- 
mile  parkway  have  been  completed  and 
opened  to  traffic.  Approximately  17 
miles,  comprised  of  Sections  8E  and  8F 
are  nearing  completion.  An 
Environmental  Impact  Statement  (EIS) 
for  Section  8D,  which  runs 
approximately  9.9  miles  from  the  Wear 
Valley  Road  Interchange  to  the 
Gatlinburg  Interchange,  is  currently 
being  prepared.  Just  over  20  miles 
remain  to  be  evaluated  for 
environmental  impacts.  Section  8B  of 
the  parkway,  approximately  14.1  miles 
in  length,  is  the  next  section  to  be 
evaluated  through  the  preparation  of  an 
EIS. 

In  accordance  with  section  102(c)  of 
the  National  Environmental  Policy  Act 
of  1969,  the  National  Park  Service  is 
preparing  an  EIS  for  Section  8B  of  the 
Foothills  Parkway  This  EIS  process  will 
be  used  to  describe  the  affected 
environment,  give  alternative  proposals, 
-assess  impacts  of  the  project,  and 
propose  mitigation  methods  for  impacts. 
Additionally,  the  EIS  process  will  be 
used  to  provide  resource  information 
critical  to  early  design  efforts. 

2.  Scoping  Process 

Public  Involvement:  Two  workshops/ 
public  meetings  concerning  the 
proposed  action  will  be  held  at  the  date, 
time,  and  locations  given  below. 
DATES  AND  ADDRESSES: 
Friday,  November  19,  1993.  6  p.m.  to  9 

p.m.  American  Legion.  Post  202. 

Highway  321.  North.  Gatlinburg. 

Tennessee  37738. 
Saturday.  November  20. 1993;  10  a.m.  to 

1  p.m.,  Pittman  Center  Town  Hall. 

2839  Webb  Creek  Road.  Pittman 

Center.  Tennessee  37738. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
obtain  information  or  provide  comments 
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other  than  at  the  meetings,  please 
contact  Randall  Pope,  Superintendent 
Great  Smoky  Mountains  National  Park, 
107  Park  Headquarters  Road, 
Gatlinburg,  Tennessee  37738.  telephone 
(615)  436-1207.  The  responsible  official 
for  this  EIS  is  James  W.  Coleman.  Jr.. 
Regional  Director,  Southeast  Region.  75 
Spring  Street.  SW..  Atlanta.  Georgia 
30303. 

SUPPI^MEHTARY  INFORMATION: 
Representatives  from  the  EIS  Team  will 
be  present  to  receive  comments  and 
answer  planning  questions  at  the  public 
meetings.  The  pubic  is  encouraged  to 
attend  and  submit  verbal  and/or  written 
comments  on  the  proposed  EIS. 
Comments  may  also  be  mailed  to  the 
Regional  Director  at  the  address  above 
and  should  be  received  prior  to  January 
14, 1994. 

The  draft  and  final  EIS  will  be 
distributed  to  all  known  interested 
parties  and  appropriate  agencies.  Full 
public  participation  by  Federal,  State 
and  local  agencies  as  well  as  other 
concerned  organizations  and  private 
citizens  is  invited  during  this  scoping 
process  and  throughout  the  preparation 
of  the  docximent. 

Dated:  September  29, 1993. 
JaniM  W.  Coleman,  Jr., 
Regional  Director,  Southeast  Region. 
(FR  Doc.  93-24980  Filed  10-12-93;  8:45  am] 
BIUJNQ  CODE  4910-79-M 


National  Register  of  Historic  Placaa; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
October  2, 1993.  Pursuant  to  §  60.13  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service.  P.O.  Box  37127,  Washington, 
DC  20013-7127.  Written  comments 
should  be  submitted  by  October  28, 
1993. 

Antoinette  }.  Lee, 

Acting  Chief  of  Registration,  National 
Register. 

FLORIDA 

Columbia  County 

Ckilumbia  County  High  School  (Lake  City 

MPS),  528  W.  Duval  St.,  Lake  Qty. 

93001154 
Duncan,  Horace,  House  (Lake  City  MPS).  202 

W.  Duval  St.,  Lake  City,  93001155 
Lake  City  Historic  Commercial  District  (Lake 

City  MPS),  Roughly  boimded  by  Railroad. 

N.  Hemando,  Duval  and  N.  Columbia  Sts., 

Lake  City,  93001157 


Lake  Isabella  Historic  Residential  District 
(Lake  City  MPS),  Roughly  bounded  by  East, 
Duval  and  Columbia  Sts.,  Baya  Ave., 
Church  St  and  Lake  Isabella,  Lake  Qty, 
93001156 

Manatee  County 

Whitfield  Estates— Broughton  Street  Historic 
District,  7207,  7211,  7215.  7219  and  7316 
Broughton  St.,  Sarasota,  93001159 

Oaceola  County 

Desert  Inn.  5570  S.  Kenansville  Rd.,  Yeehaw 
Junction,  93001158 

KENTUCKY 

Kenton  County 

Lewisburg  Historic  District,  Roughly  bounded 
by  1-75  and  the  Covington  city  limits. 
Covington,  93001165 

MISSISSIPPI 
Hinds  County 

Smith  Park  Architectural  District  (Boundary 
Increase).  225  B.  Capitol  St.,  Jackson, 
93001152 

Jasper  County 

Archeological  Site  No.  22-JaS72.  Address 
Restricted.  Bay  Springs  vicinity.  93001150 

Leflore  County 

Murphy  Site.  Address  Restricted.  Itta  Bena 
vicinity,  93001151 

Pontotoc  County 

Pontotoc  Historic  District,  Roughly,  along 
Main  and  Liberty  Sts.  between  Reynolds 
and  8th  Sts..  Pontotoc.  93001164 

TENNESSEE 

Dickson  County 

Farmers  and  Merchants  Bank  Building.  201 
Main  St.,  White  Bluff.  93001161 


Hardin  County 

Savarmah  Historic  District  (Boundary 
Increase).  410  and  506  Main  St..  Savannah, 
93001153 

VERMONT 

Chittenden  Coimty 

Chittenden,  Giles,  Farmstead,  Governor 
Chittenden  Rd.,  NE  of  Willisfon  village 
center,  Williston,  93001160 

WISCONSIN 

Dane  County  « 

Haig^t,  Nicholas,  Fanrsf«Kf,4926  Lacy  Rd., 
Fitchburg,  93001162 

Portage  County 

Severance— Pipe  Farmstead,  Pipe  Rd.,  V»  mi. 
E  of  Co.  Hwy.  T.  E  of  Amherst.  Town  of 
Lanark.  Amherst  vicinity.  93001163 

[FR  Doc.  93-24979  Filed  10-12-93;  8:45  am] 

mmm  cooe  43i»-t«-m 


INTERNATIONAL  TRADE 
COMMISSION 

pnvMtigatlon  Na  337-TA-345] 

Cartain  Anisotroplcally  Etched  Ona 
Megabit  and  Graatar  Drama, 
Components  TTiafaof,  and  Producta 
(fontaining  Such  Drama 

Notice 

Notice  is  hereby  given  that  the 
prehearing  conference  and  hearing  in 
this  matter,  previously  scheduled  to 
commence  at  9  a.m.  on  October  12, 
1993.  are  cancelled.  The  prehearing 
conference  will  commence  at  8  a.m.  on 
October  18. 1993,  in  Courtroom  C 
(Room  217),  U.S.  International  Trade 
Commissicm  Bxiilding,  500  E  St.  SW., 
Washington,  DC.  and  the  hearing  will 
commence  immediately  thereafter. 

The  Secretary  shall  publish  this 
notice  in  the  Federal  Register. 

Issued:  October  4, 1993. 
Janet  D.  Saxon, 
AdministratiVB  Law  Judge. 
[FR  Doc.  93-25056  Filed  10-12-93;  8:45  am] 

BIUJNQCOOC  7020-02-^ 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-33  (Sub-No.  79)] 

Union  Pacific  Railroad  Co.— 
Abandonment-— In  Canyon  and  Ada 
Counties,  ID  (Stoddard  Branch) 

The  Commission  has  found  that  the 
public  convenience  and  necessity 
permit  Union  Pacific  Railroad  Company 
(UP),  to  abandon  15.90  track  miles  and 
1.00-mile  of  rail  sidings  located  between 
milepost  1.75,  near  Nampa,  and  the  end 
of  the  line  at  milepost  17.65,  near 
Stoddard,  in  Canyon  and  Ada  Counties, 
ID. 

A  certificate  will  be  issued 
authorizing  abandonment  unless  within 
15  days  after  this  publication  the 
Commission  finds  that:  (1)  A  financially 
responsible  person  has  offered  financial 
assistance  (through  subsidy  or  purchase) 
to  enable  the  rail  service  to  continue; 
and  (2)  it  is  likely  that  the  assistance 
would  fully  compensate  UP. 

Any  offers  of  nnancial  assistance 
must  be  filed  with  the  Commission  and 
UP  no  later  than  10  days  from  the  date 
of  publication  of  this  notice.  The 
following  notation  must  be  typed  in 
bold  face  on  the  lower  left-hand  comer 
of  the  envelope  containing  the  offer: 
"Section  of  Legal  Counsel.  AB-OFA." 
Any  offer  previously  made  must  be 
made  within  the  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
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service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 

Decided:  October  4, 1993. 

By  the  Commission,  Chairman  McDonald. 
Vice  Chairman  Sinmions,  Commissioners 
Phillips,  Philbin,  and  Waldea 
Sidney  L.  Strickland.  Jr.. 
Secretary. 

[FR  Doc.  93-25199  Filed  10-12-93;  8:45  am) 
BIUMO  CODE  7036-01-^ 


[Finance  Docket  No.  23259] 

Peninsula  Corridor  Joint  Powers 
Board— Trackage  Rights  Exemption- 
Southern  Pacific  Transportation  Co.; 
Exemption 

Southern  Pacific  Transportation 
Company  (SPT)  has  agreed  to  extend  for 
an  additional  120  days  its  grant  of  4.7 
miles  of  overhead  trackage  rights  to 
Peninsula  Corridor  Joint  Powers  Board 
(JPB)  between  Santa  Clara  Junction 
(milepost  44.0)  and  Tamien,  CA 
(milepost  48.7).»  The  extension  of  the 
trackage  rights  was  to  become  effective 
on  or  after  October  1. 1993. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  die  notice  contains  false 
or  misleading  information  the 
exemption  is  void  ad  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served    ' 
on:  David  J.  Miller,  Hanson,  Bridgett, 
Marcus.  Vlahos  &  Rudy.  333  Market 
Street.  Suite  2300.  San  Francisco.  CA 
94105. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co.— Trackage  Rights— BN.  354 
I.C.C  605  (1978).  as  modified  in 
Mendocino  Coast  Ry..  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

Dated:  October  1, 1993. 


>  SPT  and  JPB  own  parallel  Un«i  b«tween  thas* 
point*.  Thay  agreed  to  grant  limited  tann  trackage 
rights  to  each  other  while  they  studied  the 
feasibility  of  coordinated  use  of  the  lines  to  achieve 
more  efficient  freight  Intercity  passenger,  and 
commuter  rail  operations  in  this  area.  See  previous 
notice*  of  exemption  in  Finance  Docket  Nos.  32091 
and  32094  and  extensions  of  these  exemptions  in 
Finance  Docket  Nos.  32159,  32161,  32200,  32202, 
323O0.  and  32303.  This  further  extension  la 
necessary  because  the  parties  have  bean  unable  to 
reach  a  Snal  agreement  IPB  has  agreed  to  grant  SPT 
a  similar  trackage  tighu  extension  In  Finance 
Dockat  No.  32360. 


By  the  Commission,  David  M.  Knoschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr.. 
Secretary. 
[FR  Doc.  93-25086  Filed  10-12-93;  8:45  am] 

BIUJNQ  CODE  7036-01 -M 


[Rnance  Dockat  No.  32358] 

Indiana  Soutt>em  Railroad,  Ino— 
Trackage  Rights  Exemption— Soo  Line 
Railroad  Co. 

Soo  Line  Railroad  Company  (Soo)  has 
agreed  to  grant  overhead  trackage  rights 
to  Indiana  Southern  Railroad.  Inc.  over 
5.8  miles  of  rail  line  between  Soo 
milepost  224.1  at  or  near  Elnora.  IN,  and 
Soo  milepost  218.3  at  or  near  Bee 
Hunter,  IN.  The  trackage  rights  were  to 
become  effective  on  or  after  September 
30^  1993. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Karl  Morell,  Taylor.  Morell  & 
Gitomer.  919  18th  Street,  N.W..  Suite 
210.  Washington,  DC  20006. 

As  a  condition  to  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  pursuant  to  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN. 
354  LC.C.  605  (1978).  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

Decided:  October  5, 1993. 

By  the  Commission.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland.  Jr., 
Secretary. 
(FR  Doc.  93-25085  Filed  10-12-93;  8:45  am) 

BILLMQ  CODE  T03S-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  93-080] 

Agency  Report  Forms  Under  OMB 
Review 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  agency  report  forms 
imder  OMB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 


approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public 
that  the  agency  has  made  the 
submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83's), 
supporting  statements,  instructions, 
transmittal  letters  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  Usted 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Paperwork  Reduction  Project. 
DATES:  Comments  are  requested  by 
November  12. 1993.  If  you  anticipate 
commenting  on  a  form  but  find  that 
time  to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  OMB  Paperwork 
Reduction  Project  and  the  Acting 
Agency  Clearance  Officer  of  your  intent 
as  early  as  possible. 
ADDRESSES:  Ms.  Eva  L.  Layne,  Acting 
NASA  Agency  Clearance  Officer,  Code 
JTD,  NASA  Headquarters,  Washington, 
EXZ  20546;  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(2700-0054).  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  C.  Peigare,  NASA  Reports 
Officer,  (202)  358-1374. 

Reports 

Title:  NASA  FAR  Supplement  Part 
18-43,  Contract  Modifications. 

OMB  Number:  2700-0054. 

Type  of  Request:  Extension. 

Frequency  of  Report:  On  occasion. 

Type  of  Respondent:  State  or  local 
governments.  Businesses  or  other  for- 
profit.  Non-profit  institutions,  and 
Small  businesses  or  organizations. 

Number  of  Respondents:  145. 

Responses  per  Respondent:  2. 

Annual  Responses:  290. 

Hours  per  Response:  50. 

Annual  Burden  Hours:  14,500. 

Abstract-Need/Uses:  Contractor 
submittal  of  proposals  in  response  to 
change  change  orders. 

Dated:  October  6, 1993. 
Eva  L.  Layne. 

Acting  Chief  IRM  Policy  and  Acquisition 
Management  Office. 

(FR  Doc.  93-25070  Filed  10-12-93;  8:45  am] 
BOiMQ  COOE  7S10-01-«I 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Cooperative  Agreement  for  an  Arts  In 
Education  Newsletter 

AGENCY:  National  Endowment  for  the 

Arts.  NFAH. 

ACTXM:  Notification  of  availabihty. 
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SUMMARY:  The  National  Endowment  for 
the  Arts  is  requesting  proposals  leading 
to  the  award  of  a  Cooperative 
Agreement  for  the  development, 
production,  and  dissemination  of  a 
quarterly  newsletter  for  State  Arts 
Agency  Arts  in  Education  Coordinators, 
and  others,  such  as  state  department  of 
education  specialists.  Alliance  for  Arts 
Education  chapters,  and  arts  and  arts 
education  service  organizations. 
Funding  is  limited  to  $10,000.  Those 
interested  in  receiving  the  Solicitation 
package  should  reference  Program 
Solicitation  PS  94-02  in  their  written 
request  and  include  two  (2)  self- 
addressed  labels.  Verbal  requests  for  the 
Sohcitation  will  not  be  honored. 
DATES:  Program  Solicitation  PS  94-02  is 
scheduled  for  release  approximately 
November  5.  1993  with  proposals  due 
December  6, 1993. 

ADDRESSES:  Requests  for  the  Solicitation 
should  be  addressed  to  the  National 
Endowment  for  the  Arts,  Contracts 
Division,  room  217, 1100  Pennsylvania 
Ave..  NW.,  Washington,  DC  20506. 
William  I.  Hummel, 

Director,  Contracts  and  Procurement  Division. 
(FR  Doc.  93-25017  Filed  10-12-93;  8:45  ami 

■HUNQ  COOC  7S97-ei-M 


Expansion  Arts  Advisoiy  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  meeting  of  the 
Expansion  Arts  Advisory  Panel  (Visual 
Arts/Media/Design/Literary  Arts 
Section)  to  the  National  Coiincil  on  the 
Arts  will  be  held  October  26-28, 1993 
from  9  a.m.  to  6  p.m.  on  October  26  and 
October  27,  1993,  and  from  9  a.m.  to 
5:30  p.m.  on  October  28, 1993.  This 
meeting  will  be  held  in  room  716,  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20506. 

A  portion  of  these  meetings  will  be 
open  to  the  public  on  October  26, 1993 
from  9:15  a.m.  to  10:30  a.m.  for  general 
overview  and  opyening  remarks,  and 
from  3  p.m.  to  5  p.m.  on  October  28, 
1993  for  a  policy  discussion. 

The  remaining  portions  of  these 
meetings  from  10:30  a.m.  to  6  p.m.  on 
October  26, 1993,  from  9  a.m.  to  6  p.m. 
on  October  27, 1993,  and  from  9  a.m.  to 
3  p.m.  on  October  28.  1993,  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 


applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992.  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (9){B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  pubic,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506,  202/682-5532. 
TTY  202/682-5496.  at  least  seven  (7) 
days  priof  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine.  Committee  Management 
Officer.  National  Endowment  for  the 
Arts.  Washington.  DC  20506.  or  call 
202/682-5439. 

Dated:  October  6. 1993. 
Yvonne  M.  Sabins, 

Director,  Office  of  Panel  Operations,  National 

Endowment  for  the  Arts. 

[FR  Doc.  93-25038  Filed  10-12-93;  8:45  am) 

BIUJNO  COOC  7S37-01-M 


Meetings 

AGENCY:  National  Endowment  for  the 
Humanities.  NFAH. 
ACTK>N:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  as  amended),  notice  is 
hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office.  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Fisher.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  disciission,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 


including  discussion  of  information 
given  in  confidence  to  the  agency  grant 
applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19. 1993. 1  have  determined 
that  these  meetings  will  be  dosed  to  the 
public  pursuant  to  subsections  (c)(4}, 
and  (6)  of  section  552b  of  title  5,  United 
States  Code. 

1.  Date:  November  1. 1993. 
rime:  9  a.m.  to  5  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Translations  program  applications  in 
Literature.  Philosophy  and  Religion, 
submitted  to  the  Division  of  Research 
Programs,  for  projects  begiiming  after  April  1. 
1994. 

2.  Date:  November  3. 1993. 
Time:  9  a.m.  to  5  pjn. 
Room:  M-14. 

Program:  This  meeting  will  review 
Translations  program  applications  in  Slavic, 
Germanic,  and  Jewish  Studies,  submitted  to 
the  Division  of  Research  Programs,  for 
projects  beginning  after  April  1, 1994. 

3.  Date:  November  4-5. 1993. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  submitted  to  Humanities 
Projects  in  Media  program  during  the 
September  11. 1993  deadline,  submitted  to 
the  Division  of  Public  Programs,  for  projects 
beginning  after  April  1, 1994. 

4.  Date:  November  5, 1993. 
Time:  9  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
proposals  submitted  for  the  October  1, 1993 
deadline  in  Higher  Education  Program, 
submitted  to  the  Division  of  Education 
Programs,  for  projects  beginning  after  March 
1994. 

5.  Date:  November  8, 1993. 
Time:  9  a.m.  to  5  p.m. 
Room:  430. 

Program:  This  meeting  will  review 
applications  for  Conferences  projects  in 
Interpretive  Research,  submitted  to  the 
Division  of  Research  Programs,  for  projects 
beginning  after  March  1, 1994. 

6.  Date:  November  8, 1993. 
Time:  9  a.m.  to  5:30  p.m. 
Hoom:31S. 

Program:  This  meeting  will  review 
proposals  submitted  to  the  Octol)er  1, 1993 
deadline  in  Higher  Education  Program, 
submitted  to  the  Division  of  Education 
Programs,  for  projects  beginning  after  March 
1994. 

7.  Date:  November  15, 1993. 
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Time:  8  a.m.  to  5  pJD. 
Room:A\S. 

Program:  Thi«  meeting  wil!  review 
appbcatlons  submitted  to  Humanities 
Projects  In  Media  program  during  the 
September  1993  deadline,  submitted  to  the 
Division  of  Pubhc  Prpgrama,  for  project! 
beginning  after  April  1994. 

a  Data:  November  15, 1993. 

Tima:  8:30  a.m.  to  S  pjn. 

A(KMn.-415. 

Progrtim:  This  meeting  will  review 
applioations  submitted  to  Humanities 
Projects  in  Media  program  during  September, 
1993  deadline,  submitted  to  the  Division  of 
Public  Programs,  for  projects  beginning  after 
April  1994. 

9i  Date:  November  16, 1993. 

Tune:  9  a.m.  to  5:30  p.m. 

Aoom:  315. 

Program:  This  meeting  will  iwiew 
proposals  submitted  to  the  Octt*er  deadline 
In  Higher  Education  Program,  submitted  to 
the  Division  of  Education  Programs,  for 
presets  beginning  after  Marcfi  1994. 

la  Date:  Novwflber  22, 1993. 

Time:  9  a.m.  to  5:30  pjo. 

Boom:  315. 

Program:  This  meeting  will  review 
proposals  submitted  to  the  October  1. 1993 
deadline  In  the  Higher  Education  Profram, 
submitted  to  the  Division  of  Education 
Prof^'ams,  for  projects  beginning  after  March 
1994. 

11.  Date:  November  22-23, 1993. 

Tune:  8:30  a.m.  to  5  p.m. 

/ioojn.-415. 

Program:  This  meeting  will  review  State 
and  Regiorkal  Elxemplary  applications 
submitted  by  state  humanities  councils  to  the 
Division  of  State,  far  projects  beginning  after 
April  1994. 
David  C  Fiiher. 

Advisory  Committee,  idanogemeat  Officer. 
|FR  Doc.  93-24981  Filed  10-12-93;  8:45  ami 

HLUNQ  COM  7S3»-«V-H 


NATIONAL  SaENCE  FOUNDATION 

AGiNCY:  National  Science  Foxuxiation. 
ACTION:  Notice  of  draft  environmental 
assessment  and  request  for  comments. 

SUMMARY:  The  National  Science 
Foundaticm  (NSF)  has  prepared  a  Draft 
Environmental  Assessment  for 
construction  and  operation  of  a  Laser 
Interferometer  Gravitational-Wave 
Otwervatory  (UGO)  on  the  Department 
of  Energy's  Hanford  Site  near  Richland. 
Washington.  NSF  is  inviting  public 
comments  on  the  Draft  Environmental 
Assessment 

DATES:  In  order  to  be  assured 
consideration,  comments  must  be 
received  no  later  than  November  13, 
1993. 

ADDRESSES:  Copies  of  the  Draft 
Environmental  Assessment  may  be 
obtained  from  and  comments  addressed 
to  Dr.  David  Berley.  Program  Manager 


for  LIGO.  National  Science  Foundation, 
1800  G  Street  NW.,  room  341, 
Washington,  DC  20550. 

FOR  FURTHER  INFORMATKM  CONTACT:  Dr. 
David  Berley,  202-357-&575. 

Dated:  October  7, 1993. 
Lawrence  Rudolph, 
Acting  General  Counsel. 
IFR  Doc.  93-25045  Filed  10-12-93;  8:45  ami 

BIUJNGCOM  TSaS-OMIt 


NUCLEAR  REGULATORY 
COMIUSStON 

Biweekly  Notice  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954.  as 
amended  (the  Adt),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision -grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  Ucense 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  Issued  from  September 
20. 1993.  through  September  30. 1993. 
The  last  biweekly  notice  was  published 
on  September  29. 1993  (58  FR  50960). 

Notice  of  ConsidenitioB  at  Issuance  of 
Amendments  to  Fadhty  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 


margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  Bnal 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  p>eriod  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  Ucense 
amendment  before  the  expiration  of  the 
30-dav  notice  period,  provided  that  its 
final  oetermination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building.  7920 
Norfolk  Avenue,  Bethesda,  Maryland 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  oe  examined  at  the  NRC 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington.  DC  20555.  The  filing  of 
requests  for  a  hearing  and  p>etitions  for 
leave  to  intervene  is  discussed  below. 

By  November  12, 1993,  the  Ucensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
inter\'ene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  oirrent  copy  of  10  CFR  2.714 
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which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  N\V.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  mvolved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  ihe  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition,  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  uill  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  me 
following  fectors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  wbich  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy'  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 


must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  vsrill  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment.  . 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Conunission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Project  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
and  to  the  attorney  for  the  Ucensee. 


Nontimely  fihngs  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  appUcation  for 
amendment  whicn  is  available  for 
public  inspection  at  the  Commission's 
Public  Dociiment  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington,  DC  20555.  and  at  the  local 
pubUc  document  room  for  the  particular 
faciUty  involved. 

Carolina  Power  &  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2, 
Darlington  County,  South  Carolina 

Date  of  amendment  request: 
September  15. 1993 

Description  of  amendment  request: 
The  change  would  incorporate  new 
pressiire-temperature  curves  covering 
plant  operations  through  24  effective 
full  power  years. 

Basis  for  proposed  no  significant 
hazards  consiaetxjtion  determination: 
As  required  by  10  CFR  50.91(a).  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

This  change  does  not  involve  a  significant 
hazards  consideration  for  the  following 
reasons: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  the  use  of  the 
new  Pressure — Temperature  operating  limits 
will  not  change  any  postulated  accident 
scenarios.  The  new  Pressiire — Temperature 
curves  were  developed  using  industry 
standards  and  reguUtions  which  are 
recognized  as  being  inherently  conservative. 
The  Pressure— Temperature  curves  provide 
Reactor  Coolant  System  (RCS)  limits  to 
protect  the  reactor  pressxire  vessel  from 
brittle  fracture  by  clearly  separating  the 
region  of  normal  operations  from  the  region 
where  the  vessel  is  subject  to  brittle  fracture. 
The  heatup  and  cooldown  limits  are 
designed  to  ensure  that  the  10  CFR  Appendix 
G  Pressure— Temperature  limits  for  the  RCS 
are  not  exceeded  during  any  condition  of 
normal  operation  including  anticipated 
operational  occurrences. 

General  Design  Criterion  32  of  Appendix  A 
to  10  CFR  50  requires  that  the  reactor  coolant 
boundary  shall  be  designed  with  sufficient 
margin  to  assure  that  when  stressed  under 
operating,  maintenance,  testing,  and 
postulated  accident  conditions,  (1)  the 
boundary  t)ehaves  in  a  nonbrittle  manner  and 
(2)  the  prolMbility  of  rapidly  propagating 
fracture  is  minimized. 
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Title  10  of  the  Code  of  Pedersl  Regulations 
Part  50  Appendix  G,  "Fracture  Toughness 
RequiremeDts.'*  requires  the  effects  of 
changes  in  the  fracture  toughness  of  reactor 
vessel  materials  caused  by  neutron  radiation 
throughout  the  service  life  of  nuclear  reactors 
to  be  considered  in  the  pressure-temperature 
limits.  The  change  is  used  in  conjiinction 
with  the  material  initial  reference 
temperature  (RT^oyr)  to  establish  the  limiting 
p^es«ure-temper8^are  curves.  Regulatory 
Guide  1.99  contains  procedures  for 
calculating  the  affects  of  neutron  radiation 
embrittlement  of  the  low-aDoy  steels 
currently  used  for  light-water-cooled  reactor 
vessels. 

Using  the  Regulatory  Guide  1.99  Revision 
2  and  Appendix  G  to  10  CFR  50.  new 
Pressur*— Temperature  curves  were  prepared 
for  the  projected  reactor  vessel  exposure  at  24 
Effective  Full  Power  Years  (EFPY)  of 
operation.  These  new  curves,  in  conjunction 
with  the  heatup  and  cooldown  ranges  and 
the  existing  Low-Temperature  Overpressure 
Protection  System  setpolnts,  provide  the 
required  assurance  that  the  reactor  pressure 
vessel  is  protected  from  brittle  fracture  up  to 
24  BFPY  of  operation.  No  changes  to  the 
design  of  the  facility  has  been  made.  No  new 
equipment  has  been  added  or  removed  an  no 
operational  setpolnts  have  been  altered.  The 
revised  analysis  and  resultant  adjustment  of 
the  operating  limitations  provide  assurance 
that  the  Reactor  Coolant  System  is  protected 
from  brittle  fracture. 

Therefore,  the  prof>osed  amendment  to  the 
pressure-temperature  limitations  do  not 
Invoh'e  a  significant  Increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  projwsed  amendment  does  not 
create  the  possibility  of  a  new  ot  different 
kind  of  accident  from  any  accident 
previously  evaluated  since  the  use  of  the  new 
Pressure— Tempwa^Jre  operating  limits  does 
not  change  the  postulated  accident  scenarios. 
The  new  earves  do  not  effectively  represent 
any  appreciable  change  in  the  current 
methodologies;  they  merely  provide 
assurance  that  the  Reactor  Coolant  System  is 
protected  from  brittle  fracture.  No  new 
accident  or  malfunction  mechanism  is 
introduced  by  this  amendment  and  no 
physical  plant  changes  wUl  result  from  this 
amaadment  Therefore,  the  proposed  changes 
do  aot  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety.  Although  the  new  Pressure- 
Temperature  curves  are  less  restrictive,  they 
were  generated  with  the  current  accepted 
conservative  methodology  using  capsule 
surveillance  data.  The  new  Pressure- 
Temperature  curves  were  devek>p>ed  using 
industry  standards  and  regulations  CASME 
Coda  Section  m,  and  NRC  Regulatory  Guide 
1.99  Rev.  2)  which  are  recognized  as  being 
inherently  conservative.  The  use  of  the  sew 
Pressoie— Temperature  operating  limits 
would  not  change  postulated  accident 
sceaarloa.  Therefore,  the  proposed  changes 
do  not  involve  a  significant  reductloa  in  a 
manzin  of  safety. 

Tbe  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 


review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
Home  and  Fifth  Avenues,  Hartsville, 
South  Carolina  29550 

Attorney  for  licensee:  R.  E.  Jones, 
General  Cotinsel,  Carolina  Power  & 
Light  Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602 

NRC  Project  Director  S.  Singh  Bajwa 

Commonwealth  Edison  Company, 
Oo<dLet  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station,  Units  1  and  2, 
Lake  County,  Illinois 

Dote  of  amendment  request:  April  27, 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  b>'  adding 
steam  generator  overfill  protection 
requirements  and  modifying  the 
equations  for  the  overpower  delta  T  and 
overtemperatiffe  deha  T  protective 
fimctions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
Increase  In  the  probability  of  occurrence  or 
consequences  erf  an  accident  previously 
evaluated? 

The  inclusion  of  requirements  in  Technical 
Specifications  for  the  Steam  Generator 
CKferfiU  Protection  System  is  not  assumed  In 
the  initiation  of  anv  analyzed  event  This 
function  is  not  credited  in  the  mitigation  of 
any  analyzed  accident.  The  addition  of 
requirements  for  the  Steam  Generator 
Overfill  Protection  Sj^em  helps  ensure  that 
continuous  addition  of  cold  feedwater  and 
carryover  of  excessive  moisttire  to  the 
turbine,  is  prevented.  As  such,  equipment 
protection  Is  provided  by  this  fonction.  In 
addition,  the  consequences  of  an  event 
occurring  with  the  proposed  change  are  the 
same  as  the  consequences  of  an  event 
occurring  with  the  existing  requirements. 
Therefore,  this  change  does  not  involve  a 
significant  Increase  in  the  probability  or 
consequences  of  a  previously  evaluated 
accident 

2.  Does  the  change  create  the  possibility  of 
a  new  or  difierent  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  does  no<  necessitate 
a  physical  alteration  of  the  plant  (no  new  or 
different  type  of  equifunent  will  be  installed) 
or  changes  in  parameters  governing  normal 
plant  operation.  The  proposed  change  will 
not  tmpoee  any  dlSerent  requirements.  Thus, 
this  diasge  does  not  oeate  the  possibiUty  of 
a  new  or  diffaront  kind  of  accident  from  any 
accident  previously  evaluated. 


3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safet]^? 

The  proposed  change  does  not  Involve  any 
reduction  in  a  margin  of  safety.  The  function, 
operation  and  testing  of  the  Installed  Stean 
Generator  Overfill  System  has  not  changed 
from  that  described  in  the  [Updated  Final 
Safety  Analysis  Report)  UFSAR.  In  addition, 
the  proposed  change  simply  formalizes  the 
existing  design,  operating  and  testing 
requirements  in  Technical  Specifications.  As 
such,  the  change  does  not  Involve  a 
significant  reduction  In  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
prcp)oses  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  Coimty  Street,  Waukegan,  Illinois 
60085. 

Attorney  for  licensee:  Michael  1. 
Miller,  Esquire;  Sidley  and  Austin.  One 
First  National  Plaza,  Chicago,  Illinois 
60690 

NRC  Project  Director:  James  E.  Dyer 

Consolidated  Edison  Company  of  New 
\oTk,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  Cotmty,  New  York 

Date  of  amendment  request:  May  5, 
1993,  as  revised  by  letter  dated  Augtist 
27,  1993. 

Description  of  amendment  request: 
This  amendment  request  is  an 
additional  folio wup  to  the  amendment 
request  of  May  29, 1992.  pubUshed  in 
the  Federal  Register  on  July  8, 1992 
(57FR30242),  which  changed  the 
Technical  Specifications  Section  1.0, 
Definitions,  to  accommodate  a  24-month 
fuel  cycle  and  which  proposed  the 
extension  of  the  test  intervals  for 
specific  surveillance  tests.  This 
amendment  proposes  extending  the 
surveillance  intervals  to  24  months  for 
the  following  additional  surveillance 
tests: 

(1)  Containment  Pressure  Channels 

(2)  Steam  Pressure  Channels 

(3)  Reactor  Coolant  Temperatiire 
Channels 

The  licensee  has  also  proposed 
setpoint  changes  for  the  High 
Containment  Pressure  channel  pressure 
signal  for  containment  spray  and  steam 
line  isolation  and  for  the  Reactor 
Coolant  Temperature  channels 
providing  a  reactor  trip  on 
Overtemperature  delta  T.  Tbese 
instnunent  channel  setpoint  changes 
ensure  that  the  trip  setpolnts  remain 
acceptable  after  30  months  of 
instrument  drift  (24  months  and  25% 
extension).  The  changes  requested  by 
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the  licensee  related  to  a  24-month  fuel 
cycle  are  in  accordance  with  Generic 
Letter  91-04.  "Changes  in  Technical 
Specification  Surveillance  Intervals  to 
Accommodate  a  24-Month  Fuel  Cycle." 
In  addition,  the  licensee  has  proposed 
setpoint  changes  to  the  Steam  Pressure 
channel  high  differential  pressure 
between  steam  lines  signal  for  safety 
injection  and  to  the  steam  pressure 
signal  used  in  coincidence  with  high 
steam  flow  in  2/4  steam  lines  for  safety 
injection  and  steam  line  isolation.  These 
changes  are  requested  to  provide  for 
additional  operating  flexibility. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1(1)  Containment  Pressure  Channels:] 

The  proposed  change  does  not  involve  a 
significant  hazards  consideration  since: 

1.  A  significant  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated  will  not  occur. 

A  statistical  analysis  of  the  containment 
pressure  channel  uncertainty  for  a  30  month 
operating  cycle  has  been  performed  based 
uf)on  historical  test  data. 

Based  upon  this  analysis  it  has  been 
determined  that  the  margin  between  the 
Technical  Specification  limit  and  the  Safety 
Analysis  limit  must  be  increased  to 
accommodate  the  instrument  channel 
uncertamty  for  the  high  pressure  setpoint 
pro)ected  for  a  30  month  operating  cycle.  A 
revision  of  the  Safety  Analysis  limit  from  2 
psig  to  7.3  psig  is  necessary.  The  Technical 
Specification  limit  of  2  psig  remains 
unchanged.  A  safety  evaluation  performed 
pursuant  to  10  CFR  50.59  is  on  file  which 
supports  the  change  in  the  Safety  Analysis 
limit.  Key  conclusions  of  the  Safety 
Evaluation  are  that  neither  the  probability  of 
occurrence  nor  the  consequences  of  an 
accident  or  malfunction  of  equipment 
important  to  safety  previously  evaluated  in 
the  safety  ai^ysis  report  have  been 
increased. 

For  the  high-high  pressure  setpoint.  a 
change  in  the  Technical  Specification  limit 
from  30  psig  to  24  psig  provides  adequate 
margin  to  accommodate  the  projected 
instrument  chaimel  uncertainty  over  a  30 
month  operating  cycle.  The  proposed  change 
in  the  Technical  Specification  limit  also  will 
not  result  in  an  Increase  m  the  probability  of 
occurrence  or  the  consequences  of  an 
accident  or  malfunction  of  equipment 
important  to  safety  previously  evaluated  in 
the  Safety  Analysis  ref>ort. 

Thus  assiirance  is  provided  that 
appropriate  protective  actions  in  accordance 
'vith  the  Technical  Specifications  will  be 
taker,  so  that  Safety  Analysis  limits  are  not 
exceeded. 

2  A  significant  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated  is  not  Involved. 


The  proposed  change  in  the  Technical 
Specification  limit  (high-high  setpoint). 
together  with  the  change  in  the  Safety 
Analysis  limit  (high  pressure  setpoint) 
provide  adequate  margin  to  accommodate 
instrument  channel  uncertainty  over  a  30 
month  operating  cycle.  Plant  equipment, 
which  will  be  set  at  (or  more  conservatively 
than)  Technical  Specification  limits,  will 
therefore  provide  protective  functions  to 
assure  that  Safety  Analysis  limits  are  not 
exceeded.  This  will  prevent  the  possibility  of 
a  new  or  different  kind  of  accident  from  that 
previously  evaluated  from  occurring. 

3.  A  significant  reduction  in  a  margin  of 
safety  is  not  involved. 

The  above  changes  to  the  Technical 
Specification  limit  and  the  Safety  Analysis 
limit  are  being  made  to  assure  that  sufficient 
margin  exists  to  accommodate  instrument 
channel  uncertainty  over  the  extended 
operating  cycle.  This  margin  is  necessary  to 
assure  that  protective  safety  functions  will 
occur  so  that  Safety  Analysis  limits  are  not 
exceeded.  The  margin  thus  provided  is 
equivalent  to  the  margin  that  previously 
existed. 
i(2)  Steam  Pressure  Channels:] 
The  proposed  change  does  not  involve  a 
significant  hazards  consideration  since: 

1.  A  significant  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated  will  not  occur. 

A  statistical  analysis  of  chaiuiel 
uncertainty  for  a  30  month  operating  cycle 
has  been  performed  based  up>on  historical 
test  data. 

For  the  high  difiierential  pressure  setpoint. 
the  possibility  of  an  extended  operating  cycle 
requires  revision  of  a  Safety  Analysis  limit  to 
accommodate  the  projected  channel 
uncertainty  since  die  plant  operating 
envelope  prohibits  revision  of  the  current 
Technical  Specification  setpoint  in  the 
direction  that  would  be  required.  In  fact,  the 
Safety  Analysis  limit  has  been  increased  from 
150  to  270  psig.  so  that  the  Technical 
Specification  limit  may  be  increased  5  psi  to 
155  psi  to  obtain  plant  operating  flexibility. 
For  the  high  steam  flow  coincident  with 
low  steam  pressure  ESF  trip,  the  need  for 
additional  operating  flexibility  dictated  a 
change  in  the  Safety  Analysis  limit  which 
permitted  a  change  in  the  Technical 
Specification  limit  from  600  psig  to  525  psig 
for  plant  operating  flexibility. 

A  safety  evaluation  performed  pursuant  to 
10  CFR  50.59  is  on  file  which  supports  the 
change  in  the  Safety  Analysis  limits.  Key 
conclusions  of  the  Safety  Evaluation  are  that 
neither  the  probability  of  occurrence  nor  the 
consequences  of  an  accident  or  malfunction 
of  equipment  important  to  safety  previously 
evaluated  in  the  safety  analysis  report  have 
been  increased. 

In  both  cases,  the  margin  between  the 
current  Technical  Sp>ecification  limits  and 
the  proposed  revised  Safety  Analysis  limits 
provides  assurance  that  plant  protective 
actions  will  occur  as  required  which  will  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  possibility  of  a  new  or  dlfierent  kind 
of  accident  from  any  accident  previously 
evaluated  has  not  been  created. 


As  substantiated  by  a  safety  analysis 
performed  in  accordance  with  10  CFR  50.59. 
changes  to  the  Ucensing  basis  Safety  Analysis 
identified  above  have  been  made.  The  margin 
thus  provided  between  the  Technical 
Specification  Limit  and  the  Safety  Analysis 
assures  that  protective  action  will  occur  to 
prevent  the  occurrence  of  a  new  or  different 
kind  of  accident  from  that  previously 
analyzed. 

3.  A  significant  reduction  in  a  margin  of 
safety  is  not  Involved. 

A  safety  evaluation  has  been  performed  in 
accordance  with  10  CFR  50.59  which 
substantiates  the  changes  to  the  Safety 
Analysis  limits  identified  above.  A  key 
conclusion  reached  in  the  safety  evaluation 
is  that  the  margin  of  safety  as  defined  in  the 
basis  for  any  Technical  Specification  has  not 
been  reduced.  In  addition,  the  margin 
provided  by  the  change  in  the  Safety 
Analysis  limit  provides  assurance  that 
required  protective  actions  will  be  taken  to 
preserve  the  existing  margin  of  safety  defined 
in  the  plant  design. 

((3)  Reactor  Coolant  Temperature 
Channels:] 

The  proposed  change  does  not  involve  a 
significant  hazards  consideration  since: 

1.  A  significant  Increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated  will  not  occur. 

A  statistical  analysis  of  the  Reactor  Coolant 
Temperature  chaimel  uncertainty  for  a  30 
month  operating  cycle  has  been  performed 
based  upon  historical  test  data.  Based  on  this 
analysis  a  change  to  the  Technical 
Specification  constant  Kl  from  1.25  to  1.22 
is  required  No  change  is  necessary  in  K4. 
Sufficient  margin  now  exists  between  the 
Safety  Analysis  limits  and  the  proposed 
Technical  Specification  limits  to 
accommodate  projected  chaimel  uncertainty 
over  a  30  month  operating  cycle.  A  statistical 
basis  will  then  exist  to  assure  that  protective 
action  will  occur  to  prevent  Safety  Analysis 
limits  from  being  exceeded.  Thus,  there  will 
not  be  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  possibility  of  a  new  or  diSerent  kind 
of  accident  previously  evaluated  has  not  been 
created. 

Based  upon  a  statistical  analysis  of  past 
historical  test  data  it  has  been  demonstrated 
that  reasonable  assurance  exists  to  conclude 
that  Safety  Analysis  limits  will  not  be 
exceeded  over  a  30  month  operating  cycle. 
The  Technical  Specification  limits  provide 
margin  with  respect  to  the  Safety  Aualysis 
limits  and  confidence  that  appropriate  plant 
protective  response  will  be  provided  to 
prevent  the  possibility  of  a  new  or  different 
kind  of  accident  from  that  previously 
evaluated  from  being  created. 

3.  A  significant  reduction  in  a  margin  of 
safety  is  not  involved 

The  change  to  the  Technical  Specification 
limit  proposed  is  being  made  to  assure  that 
the  previously  established  margin  remains 
between  plant  protective  function  set  i>oints 
and  Safety  Analysis  limits.  This  margin  is 
based  upon  an  evaluation  of  past  historical 
test  data  and  analytical  methods  for 
projecting  instrument  channel  uncertainty 
over  a  30  month  operating  cycle.  It  is 
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therefore  concluded  that  the  existing  margin 
of  safety  has  been  preserved. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Pubhc  Library. 
100  Martine  Avenue,  White  Plains.  New 
York  10610. 

Attorney  for  licensee:  Brent  L. 
Brandenburg.  Esq..  4  Irving  Place,  New 
York,  New  York  10003. 

NRC  Project  Director:  Robert  A.  Capra 

Consumers  Power  Company,  Docket 
No.  50-155,  Big  Rock  Point  Plant, 
Charlevoix  County,  Michigan 

Date  of  amendment  request:  August  6, 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  Technical  Specifications  to 
implement  a  reorganization  of  the  Big 
Rock  Point  staff.  The  reorganization 
changes  the  Superintendent  titles  to 
Manager  and  adds  Safety  and  Licensing 
to  the  list  of  Plant  Review  Committee 
representatives. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

1.  Will  the  proposed  changes  involve 
a  significant  increase  in  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  changes  are  only 
administrative  in  natiu«  and  are 
etxpected  to  result  in  improvements  in 
performance  of  the  Big  Rock  Plant  staff. 
Therefore,  they  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Will  the  proposed  changes  create 
the  possibihty  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated? 

Since  the  proposed  changes  are  only 
administrative,  they  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Will  the  proposed  changes  involve 
a  significant  reduction  in  the  margin  of 
safety? 

Since  the  proposed  changes  are  only 
administrative,  they  will  not  reduce  the 
margin  of  safety. 


Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  North  Central  Michigan 
College,  1515  Howard  Street,  Petoskey. 
Michigan  49770 

Attomey/or/jcensee.  Judd  L.  Bacon. 
Esquire,  Consumers  Power  Company, 
212  West  Michigan  Avenue,  Jackson, 
Michigan  49201 

NRC  Project  Director:  William  M. 
Dean.  Acting 

Duke  Power  Company,  Docket  Nos.  50- 
269,  50-270  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2  and  3, 
Oconee  County,  South  Carolina 

Date  of  amendment  request:  May  3, 
1993,  as  supplemented  August  11.  1993 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  limiting  conditions  for 
operation  and  surveillance  requirements 
related  to  the  Low  Pressure  Service 
Water  (LPSW)  System.  Specifically,  the 
proposed  changes  to  the  Technical 
Specifications  would: 

1.  Require  the  third  LPSW  pump  in 
the  shared  Unit  1  and  2  LPSW  system 
to  be  operable; 

2.  Extend  the  allowable  outage  time 
for  one  LPSW  pump  or  train  inoperable 
from  24  hours  to  72  hours; 

3.  Extend  the  allowable  time  for  one 
Low  Pressure  Injection  train  inof)erable 
from  24  hours  to  72  hours; 

4.  Extend  the  Reactor  Building  Spray 
system  spray  nozzle  air  flow  test 
interval  from  5  years  to  10  years; 

5.  Revise  the  Reactor  Building  Cooling 
Unit  (RBCU)  testing  requirements  to 
show  acceptance  criteria  in  terms  of 
response  to  an  Engineered  Safeguards 
(£S)  signal; 

6.  Add  a  periodic  verification  of 
adequate  containment  heat  removal 
capability;  and 

7.  Make  administrative  changes  which 
delete  redundant  requirements. 

Basis  for  proposea  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Invohe  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated: 

Each  accident  analysis  addressed  within 
the  Oconee  Final  Safety  Analysis  Report 
(FSAR)  has  been  examined  with  respect  to 
the  changes  proposed  within  this  amendment 
request. 

The  proposed  revision  assures  the  ability 
of  the  LPSW  system  to  mitigate  design  basis 


accidents  and  adds  a  new  containment  heat 
removal  capability  surveillance  requirement. 
These  changes  constitute  additional 
restrictions  not  presently  included  in  the 
Technical  Spwcifications. 

Current  surveillance  requirements  are 
clarified  to  identify  the  design  basis 
functions  being  tested  (e.g.,  response  to  an 
Engineered  Safegiiards  system  actuation  and 
containment  heal  removal).  The  design  basis 
safety  function  of  the  affected  systems  in 
unchanged. 

The  proposed  revision  extends  the  LPl  ar.d 
LPSW  system  allowable  outage  times  to  be 
consistent  with  the  standard  technical 
specifications.  The  allowable  outage  times 
are  reasonable  based  on  the  redundant 
capabilities  afforded  by  the  operable  train, 
and  the  low  probability  of  a  DBA  [Design 
Basis  Accident)  occurring  during  the  penod 
of  inoperability. 

The  proposed  revision  extends  the  Rfl 
Spray  system  spray  nozzle  air  flow  test 
interval  in  accordance  with  NRC 
recommendations  in  NUREG  1366  and  the 
provisions  of  NUREG  1430. 

Associated  administrative  and  editorial 
changes  are  included. 

Based  on  the  above,  there  is  no  significant 
increase  in  the  probability  of  any  Design 
Basis  Accident  (DBA)  as  a  result  of  this 
change,  nor  is  there  a  significant  increase  in 
the  consequences  of  a  DBA  as  a  result  of  this 
change. 

f2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  acadent 
previously  evaluated: 

The  proposed  changes  make  no  physical 
changes  to  the  plant  configuration  and  do  not 
adversely  affect  the  performance  of  any 
equipment.  Consequently,  this  change  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

(3)  Involve  a  significant  reduction  in  a 
n\argin  of  safety: 

Margins  of  safety  associated  with  these 
proposed  Technical  Specifications  have  been 
evaluated: 

The  proposed  revision  assures  the  ability 
of  the  LPSW  system  to  mitigate  design  basis 
accidents  and  adds  a  new  containment  heat 
removal  capability  surveillance  requirement. 
These  changes  constitute  additional 
restrictions  not  presently  included  in  the 
Technical  Specifications. 

Current  surveillance  requirements  are 
clarified  to  identify  the  design  basis 
functions  bemg  tested  (e.g.,  response  to  an 
Engineered  Safeguards  system  actuation  and 
containment  heat  removal).  The  design  basis 
safety  function  of  the  affected  systems  is 
unchanged. 

The  proposed  revision  extends  the  LPl  and 
LPSW  system  allowable  outage  times  to  be 
consistent  with  the  standard  technical 
specifications.  The  allowable  outage  times 
are  reasonable  based  on  the  redundant 
capabilities  afforded  by  the  op>erable  train, 
and  the  low  probability  of  a  DBA  occurring 
during  the  period  of  inoperability. 

The  proposed  revision  extends  the  RB 
Spray  system  spray  nozzle  air  flow  test 
interval  in  accordance  with  NRC 
recommendations  in  NUREG  1366  and  the 
provisions  of  NUREG  1430. 
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Associated  administrative  and  editorial 
changes  are  included. 

Based  on  the  above,  there  will  be  no 
significant  reductioo  In  any  margin  of  safety. 

The  NRC  staff  has  reviewec  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Oconee  Cotmty  Library.  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina  29691 

Attorney  for  licensee:  J.  Michael 
McGairy.  IIL  Winston  and  Strawn.  1200 
17th  Street.  NW..  Washington.  DC  20036 

SBC  Profect  Director:  David  B. 
Matthews 

Entergy  Operatioas  Inc.,  Docket  No.  50- 
382.  Waterfbrd  Steam  Electric  Station, 
Unit  3,  SL  Charles  Parish,  Louisiana 

Date  of  amendment  request: 
SeptembOT  7. 1993  and  September  24. 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  for  the 
incore  detection  system  to  allow  less 
than  75%  but  more  than  50%  of  the 
incore  locations  to  be  operable  provided 
the  appropriate  penalties  are  applied  to 
the  Core  Operating  Limit  Supervisory 
System  (COLSS)  and  the  Core  Protection 
Calculator  System  (CPCs).  This  change 
would  be  effective  for  the  remainder  of 
the  current  Fuel  Cycle  6. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  would  irelax 
requirements  for  the  number  of  operable 
incore  detector  locations.  The  function  of  the 
incore  detectors  is  to  verify  that  the  core 
power  distribution  is  consistent  with  the 
assumptions  used  In  the  safety  analysis. 
SufScient  measurements  will  be  required  to 
adequately  verify  compliance  with  power 
distribution  Technica]  Specification  limits. 
Penalties  will  be  applied  to  the  COLSS  and 
CPCs  to  account  for  the  increased 
uncertainties  of  values  measured  by  the 
incore  detectors  prior  to  using  incore 
detectors  to  mooitor  Technical  Specification 
Limits  when  the  number  of  operable  detector 
locations  falls  below  the  current  requirement. 
This  will  ensure  that  all  current  Technical 
Specificatioo  end  fuel  design  limits  are 
protected  and  the  core  power  distribution 
assumptions  in  UFSAR  [updated  final  safety 
analysis  report]  analysis  remain  valid. 
Therefore,  the  proposed  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  analyzed. 


The  proposed  change  will  not  alter  the 
operation  of  the  plant  or  the  manner  in 
which  it  is  operated.  Reducing  the  minimum 
number  of  operable  incore  detector  locations 
will  not  introduce  any  new  failure  modes. 
Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated 

The  proposed  ciiange  will  continue  to 
protect  the  current  Technical  Specification 
power  distribution  limits  Use  of  increased 
measiirement  uncertainty  factois  are  (sic] 
required  commeosmate  with  the  reduction  in 
the  minimum  number  of  incore  detector 
locations.  The  increased  measurement 
uncertainty  factors  assure  that  power 
distribution  calculations  based  on  the  incore 
system  will  continue  to  be  conservative  and 
that  the  existing  LCOs  (limiting  conditions 
for  op>eratioaj  specified  tiir  Axial  Shape 
Index.  Azimuthal  Power  Tilt.  Radial  Peaking 
Factors,  Local  Power  Density,  and  DNBR 
(departure  from  nucleate  boiling  ratio]  will 
not  be  exceeded.  Therefore,  the  proposed 
change  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  diat  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  cirleans,  Louisiana  70122 

Attorney  for  licensee:  N.S.  Reynolds. 
Esq.,  Winston  &  Strawn  1400  L  Street 
N.W.,  Washington,  DC.  20005-3502 

NRC  Pro;ect  Director  William  D. 
Beckner 

Entergy  Operations,  Inc.,  et  aL,  Docket 
No.  5(V-416.  Grand  Gulf  Nuclear 
Station,  Unit  1,  Qaibome  County, 
Mississippi 

Date  of  amendrneni  request: 
September  23,  1993 

Description  of  amendment  request: 
This  amendment  would  remove 
Specification  4.4.1.2.2  that  requires  a  jet 
pump  operability  surveillance  within  72 
hours  of  entering  operational  condition 
2  and  add  a  clarification  to  Specification 
4.4.1.2.1  that  identifies  that  the 
requirements  of  Specification  4.0.4  are 
not  applicable  to  this  surveillance  if, 
with  the  reactor  power  greater  than  25% 
rated  thermal  power  (RTF),  the 
surveillance  is  completed  within  4 
hours  after  placing  an  associated 
recirculation  loop  into  operation  or 
within  24  hours  after  reaching  greater 
than  25%  RTF. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 


issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  No  significant  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated  results  from  tkis  change. 

The  jet  pumps  are  not  considered  as 
initiators  of  any  previously  evaluated 
accident.  However,  a  failed  jet  pump,  in  the 
case  of  a  design  tiasis  accident,  could 
increase  the  blowdown  area  and  reduce  the 
capability  of  refloodmg  the  core.  The  TS 
(Technical  Specifications],  therefore,  require 
that  with  an  inoperable  jet  pump,  the  reactor 
be  shutdown.  However,  this  change  does  not 
affect  the  design  or  operation  of  the  jet 
pumps  or  change  any  parameters  that  might 
increase  the  probabibty  of  failure.  Thus,  the 
revised  surveillance  cannot  increase  the 
probability  of  an  accident  previously 
evaluated. 

The  proposed  change  will  delay  the 
requirement  to  perform  the  jet  pump 
differential  pressure  measurement  until 
reactor  power  is  above  25%.  The  current 
requirement  is  replaced  by  a  note  which 
provides  time  to  perform  the  required 
surveillances  when  an  associated 
recirculation  loop  is  placed  in  operation  or 
when  the  reactor  exceeds  25%  power.  Below 
25%  power,  low  jet  pump  flow  results  in 
indication  which  precludes  the  collection  of 
repeatable  and  meaningful  data.  The 
flexibility  has  previously  been  approved  on 
two  plants  of  similar  design  as  well  as  in 
NUREG  1434,  Improved  Technical 
Specifications,  Rev.  0.  Industry  data  collected 
on  older  vintage  BVVTls  (Boiling  Water 
Reactors]  has  indicated  that  failure  of  the  jet 
pump  hold  down  beams  can  anect  the 
integrity  of  the  jet  pumps.  Early  stages  of 
degradation  can  be  detected  by  measuring  the 
differential  pressure  across  the  individual  jet 
pumps  and  comparing  the  measurements  to 
the  loop  average.  GGNS  (Grand  Gulf  Nuclear 
Station)  has  completed  the  recommended 
mitigative  actions  to  reduce  stress  on  the  jet 
pump  hold  down  t)eam3.  These 
improvements  in  association  with  the 
requirement  to  perform  the  surveillance  at 
the  earliest  time  that  meaningful  data  can  be 
collected  *vill  provide  a  sufficient  level  of 
confidence  that  the  Integrity  of  the  jet  pumps 
is  and  will  continue  to  be  maintained.  Thus, 
the  consequences  of  an  accident  previously 
evaluated  are  not  affected. 

Therefore,  the  probability  or  consequences 
of  previously  analyzed  accidents  are  not 
significantly  increased. 

2.  The  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

The  change  introduces  no  new  mode  of 
plant  operation  and  it  does  not  involve 
physical  modification  of  the  plant.  Therefore, 
operating  the  plant  with  the  proposed  change 
wiU  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  This  change  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  jet  pumps  have  no  active  safety 
function.  However,  a  failed  jet  pump,  in  the 
case  of  a  design  basis  accident,  could 
increase  the  blowdown  area  and  reduce  the 
capability  of  reflooding  the  core.  Surveillance 
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Requirement  4.4.1  2.1  provides  a  sufficient 
level  of  assurance  (i.e.,  a  margin  of  safety) 
that  this  passive  safety  function  is 
maintained.  The  safety  margin  afforded  by 
Surveillance  Requirement  4.4.1.2.2  is  minor 
to  negligible. 

The  Surveillance  Requirement  4.4.1.2.2 
w«$  imposed  on  Grand  Gulf  in  response  to 
a  jet  pump  hold  down  beam  cracking  concern 
identified  at  older  BWR-3  plants.  Due  to 
reduction  of  pre-load  stresses  in  the  Grand 
Gulf  hold  down  beams,  jet  pump  lifetime  is 
expected  to  significantly  exceed  that 
exhibited  at  the  BWR-3  plants.  The  reduced 
prB-load  in  conjunction  with  a  complete  lack 
of  cracking  indication  during  prior  refueling 
outage  UT  (ultransic  testing]  examinations  of 
evwy  jet  pump  suggests  that  the  benefit  of 
Surveillance  Requirement  4.4.1.2.2  (and  the 
equivalent  compensatory  measures)  is 
relatively  low.  The  mitigative  actions 
previously  performed  to  reduce  stress  on  the 
jet  pump  hold-down  beams  in  conjunction 
with  the  requirement  to  perform  the 
surveillance  at  the  earliest  time  that 
meaningful  data  can  be  collected  provides  a 
high  level  of  assurance  that  the  jet  pump 
integrity  will  be  maintained. 

Therefore,  operating  the  plant  with  the 
proposed  change  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Loco/  Public  Document  Room 
location:  Judge  George  W.  Armstrong 
Library,  Post  Office  Box  1406,  S. 
Commerce  at  Washington,  Natchez, 
Mississippi  39120 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street.  N.W.,  12th  Floor. 
Washington,  DC  20005-3502 

NRC  Project  Director:  William  D. 
Beckner 

Florida  Power  and  Light  Company,  et 
al.,  Docket  No.  50-388,  St  Lucie  Plant. 
Unit  No.  2,  St  Lucie  County,  Florida 

Date  of  amendment  request:  August 
23,  1993 

Description  of  amendment  request: 
The  proposed  amendment  will  delete 
the  option  of  using  a  movable  incore 
detector  to  determine  Incore 
Instrumentation  System  operabiUty 
from  the  provisions  of  Technical 
Specification  (TS)  3.3.3.2.  Florida  Power 
and  Light  Company  (FPL)  considers  that 
the  burden  of  maintaining  the 
redundant  movable  detector  system  as 
an  option  is  not  justified  by  any  safety 
significance.  Approval  of  the  proposed 
amendment  is  requested  by  February  20, 
1994,  to  support  permanent  removal  of 
th9  movable  incore  detector  equipment 


during  the  next  scheduled  refueling 
outage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Pursuant  to  10  CFR  50.92,  a  determination 
may  be  made  that  a  proposed  license 
amendment  involves  no  significant  hazards 
consideration  if  operation  of  the  facility  in 
accordance  with  the  proprosed  amendment 
would  not:  (1)  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2)  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated;  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety.  Each 
standard  is  discussed  as  follows: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  license  amendment  will 
remove  the  option  of  using  movable  neutron 
detectors  to  determine  incore 
instnimentation  system  operebility. 
Removing  this  option  will  thereby  support 
deleting  the  Movable  Incore  Detector  System 
(MJCDS)  from  the  present  plant  design.  The 
MICDS  is  a  passive  system  designed  only  as 
an  alternative  method  of  monitoring  the  local 
neutron  flux  within  the  reactor  core  and  does 
not  perform  automatic  interlock,  control,  or 
protective  functions.  Removal  of  this  passive 
system  can  not  increase  the  frequency  of 
occurrence  of  a  neutron  flux/power  anomaly 
since  the  incore  detectors  are  not  accident 
initiators. 

Criteria  established  in  the  facility 
Technical  Specifications  (TS)  for  monitoring 
core  performance  remain  unchanged  by  this 
proposed  amendment  The  MICDS  is  merely 
a  backup  system  to  the  Fixed  Incore  Detector 
System  (FICDS)  which  will  continue  to  be 
used,  in  conjimction  with  the  excore  detector 
systems,  to  adequately  monitor  the  reactor 
power  distribution.  Assumptions  made  for 
core  power  distributions  in  previously 
evaluated  accidents  are  not  changed  nor  will 
they  be  impacted  by  removal  of  the  MICDS. 

Therefore,  operation  of  the  fecility  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Since  the  MICDS  is  a  passive  system, 
deletion  of  the  MICDS  will  not  produce  any 
new  types  of  failure.  Equipment  Important  to 
safety  will  continue  to  perform  their  safety 
functions  as  previously  evaluated  and  will 
not  be  affected  by  this  proposed  amendment 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not  create  the  possibibty  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 


(3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  movable  incore  detectors  are  not  relied 
upon  for  any  automatic  protective  functions 
and  are  considered  non-safety  related  The 
MICDS  only  provides  flexibility  in 
determining  operability  of  the  incore 
Instrumentation  System  Deletion  of  the 
movable  detector  option  from  the  TS  only 
removes  this  of>erational  flexibility. 

The  basis  for  incore  instrumentation 
operability  is  unaffected  by  this  change  smce 
the  minimum  complement  of  equipment 
(percentage  of  incore  locations  operable  and 
core  symmetry  requirements)  to  satisfy  the 
Limiting  Conditions  for  Operation  remains 
unchanged.  The  MICDS  is  not  requu^d  to 
monitor  or  otherwise  evaluate  existing 
margins  of  safety  for  plant  operation. 

Therefore,  operation  of  the  faciUty  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  reduction  in 
a  margin  of  safety. 

Based  on  the  discussion  presented  above 
and  on  the  supporting  Evaluation  of 
Proposed  TS  Changes,  FPL  has  concluded 
that  this  proposed  license  amendment 
involves  no  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
stEuidards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library.  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003 

Attorney  for  licensee:  Harold  F.  Reis. 
Esquire.  Newman  and  Holtzinger,  1615 
L  Street,  NW.,  Washington,  DC  20036 

NBC  Project  Director  Herbert  N. 
Berkow 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251.  Turkey 
Point  Plant  Units  3  and  4.  Dade  County, 
Florida 

Date  of  amendment  request: 
September  3. 1993 

Description  of  amendment  request: 
The  proposed  amendments  modify 
Turkey  Point  Units  3  and  4  Technical 
Specifications  (TS)  3/4.7.1.6,  Standby 
Feedwater  System  and  the  associated 
bases  to  implement  plant  design 
modifications  to  eliminate  the  non- 
safety-related  cranking  diesel  generators 
and  to  provide  a  dedicated  diesel  for  the 
electric  motor  driver  for  one  of  the  two 
Standby  Steam  Generator  Feedwater 
(SSGF)  pumps.  The  hcensee  proposed 
this  modification  to  eliminate  high 
maintenance  costs  and  remove  the 
operational  burden  associated  with  the 
non-safety-related  cranking  diesel 
generators.  Other  editorial  changes 
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would  also  be  made  to  reflect  the 
proposed  amendments  The  proposed 
modifications  would  preserve  existing 
licensing  commitments  applicable  to  the 
Standby  Steam  Generator  Feedwater 
System,  relating  to  auxiliary  feedwater 
(AF\V)  diversity,  reliability,  and  fire 
protection  requirements. 
Backgwuna: 

The  SSGF  System  is  designed  with 
two  motor-driven  SSGF  pumps  which 
are  capable  of  supplying  feedwater  to 
both  Turkey  Point  Units  3  and  4  during 
certain  non-design  basis  and  low 
probability  events,  such  as.  a  total  loss 
of  all  normal  and  auxiliary  feedwater 
concurrent  with  a  loss  of  offsite  power. 
Additionally,  in  the  event  of  a  fire 
which  disables  AFW  System  equipment 
in  one  of  the  two  AFW  fire  zones 
coincident  with  a  loss  of  offeite  power, 
the  SSGF  pumps  would  be  used  for  safe 
shutdown  of  the  plant. 

The  electric  motors  for  the  two  SSGF 
pumps  receive  power  from  a  non-safety- 
related  "C"  bus.  Upon  a  loss  of  offsite 
power  design  basis  event,  the  cranking 
diesel  generators  would  provide  a 
backup  power  source  to  the  "C"  bus. 
Presently,  the  Turkey  Point  TS  establish 
operability  and  sur\'eillance 
requirements  to  ensure  availability  of 
power  to  the  SSGF  pumps  from  the 
cranking  diesel  generators. 

The  hcensee  proposes  to  eliminate  the 
cranking  diesel  generators  due  to  their 
high  maintenance  costs.  This  would  be 
accomplished  by  replacing  the  electric 
motor  driver  for  one  of  the  two  Standby 
Steam  Generator  Feedwater  pumps  with 
a  dedicated  diesel  driver  and  by 
repowering  various  "C"  bus  loads  from 
safety-related  power  supplies  or  other 
buses  capable  of  being  powered  fi-om 
the  Emergency  Power  System.  To 
implement  this  design  modification,  the 
licensee  proposed  TS  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in  accordance 
with  th«  proposed  aiaendments  would  not 
involve  a  significan!  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  Oanking  Diesel  Generators  serve  to 
poD^-ide  a  backup  p>ower  source  for  the 
Standby  Steam  Gcmerator  Feedwater  System, 
which  has  been  designed  to  provide 
emergency  feedwater  to  the  steam  generators 
for  beyond  hcensiog  basis  events  under 
conditions  where  normal  and  auxiliary 
feedwater  have  been  lost  coincident  with  a 
loss  of  offsite  power.  The  SSGF  System  also 
ensures  an  orderly  plant  shutdown  to  meet 
the  reqairements  of  10  CFR  SO.  Appendix  R. 


by  providing  a  source  of  feedwater  under 
conditions  where  a  fire  has  damaged  the 
AFW  System. 

Since  the  proposed  Standby  Steam 
Generator  Feedwater  pump  modifications 
and  associated  Technical  Specification 
operability/  surveillance  requirements 
enhance  the  diversity  of  pump  drivers  and 
preserve  the  capacity,  location,  and 
reliability  of  the  sub)ect  SSGF  pumps,  these 
modifications  will  serve  to  ensure  that  the 
consequences  of  the  beyond  licensing  basis 
events  for  which  they  were  intended  have 
not  been  increased.  In  addition,  these 
modificafioas  praserve  existing  licensing 
commitments  applicable  to  the  Standby 
Steam  Generator  Feedwater  S>-stem.  which 
are  associated  with  issues  of  AFW  diversity, 
reliability,  and  backup  feedwater  and  fire 
protection  requirements. 

A  probabilistic  risk  assessment 
(Engineering  Calculation  PTN-BFJR-93-009 
for  Turkey  Point  Units  3  and  4,  "A 
Sensitivity  Study  of  Risk  Impact  for 
Eliminating  the  Blackstart  Diesels."  Revision 
0,  dated  |uly  30. 1993]  has  been  performed 
for  installation  of  one  dedicated  diesel-driver 
for  the  "B"  Standby  Steam  Generator 
Feedwater  pump  and  for  elimination  of 
reliance  on  the  Cranking  Diesel  Generators  as 
a  backup  source  of  power  for  the  Standby 
Steam  Generator  Feedwater  pumps.  The 
results  of  this  risk  assessment  study 
demonstrate  that  the  proposed  modifications 
will  resuh  in  a  0.4%  reduction  in  the  current 
calculated  core  damage  frequency  of  5.72E- 
5  per  year.  This  analysis  demonstrates  that 
the  modifications  to  the  Standby  Steam 
Generator  Feedwater  System  will  have  no 
significant  impact  on  the  frequency  of  core 
damage,  and  therefore  the  probability  of 
failure  to  prevent  certain  beyond  licensing 
basis  events,  for  %*hich  the  SSGF  System  is 
intended,  ultimately  leading  to  a  core  melt 
have  not  been  increased. 

The  10  CFR  50.  Appendix  R  criteria  do  not 
postulate  design  bases  accidents  coincident 
with  fires.  In  addition,  the  location  of  the 
new  diesel  dri\'er  and  its  storage  tank  meets 
appropriate  regulatory  criteria  and  will  not 
lead  to  an  uncontrolled  fire  which  could 
damage  redundant  safety  related  equipment 
or  systems  required  to  achieve  and  maintain 
either  plant  in  a  safe  shutdown  condition. 

Consequently,  the  plant  modifications  and 
changes  in  Technical  Specifications 
associated  with  the  SSGF  pumps  will  have 
no  significant  effect  on  the  probability  or 
consequences  of  beyond  licensing  basis 
events;  and  the  probability  or  consequences 
of  any  accident  or  plant  event  previously 
evaluated  for  Turkey  Point  by  the  NRC  has 
not  been  significantly  increased. 

(2)  Operation  of  the  fecility  in  accordance 
with  the  proposed  amendments  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
prwiously  evalaatod. 

The  Cranking  Diesel  Generators  serve  to 
provide  a  backup  power  source  for  the 
Standby  Steam  Generator  Feedwater  System, 
which  has  been  designed  to  provide 
emergency  feedwater  to  the  steam  generators 
for  beyond  licensing  basis  events  under 
conditions  where  normal  and  auxiliary 
feedwater  have  been  lost  coincident  with  a 


loss  of  offsite  power.  The  SSGF  System  also 
ensures  an  orderly  plant  shutdown  to  meet 
the  requirements  of  10  CFR  50,  Appendu  R, 
by  providing  a  source  of  feedwater  under 
conditions  where  a  fire  has  damaged  the 
AFW  System. 

Since  the  proposed  SSGF  pump 
modifications  and  associated  Technical 
Specification  operability/surveillance 
requirements  enhance  the  diversity  of  pump 
drivers  and  preserve  the  capacity,  location, 
and  reliability  of  the  subject  SSGF  pumps, 
these  modifications  will  serve  to  ensure  that 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated  will 
not  be  created.  In  addition,  these 
modifications  preserve  existing  licensing 
commitments  applicable  to  the  Standby 
Steam  Generator  Feedwater  System,  which 
are  associated  with  Issues  of  AFW  diversity, 
reliability,  and  backup  feedwater  and  fire 
protection  requirements. 

The  10  CFR  50.  Appendix  R  criteria  do  not 
postulate  design  bases  accidents  coincident 
with  fires  In  addition,  the  location  of  the 
new  diesel  driver  and  Its  storage  tank  meets 
appropriate  regulatory  criteria  and  will  not 
lead  to  an  uncontrolled  fire  which  could 
damage  redundant  safety  related  equipment 
or  systems  required  to  achieve  and  maintain 
either  plant  in  a  safe  shutdown  condition. 

Consequently,  the  plant  modifications  and 
changes  in  Technical  Specifications  for  the 
power  driver  of  the  SSGF  pumps  vriM  not 
create  the  possibility  of  a  new  or  diffeient 
kind  of  accident  frt>m  any  accident 
previously  evaluated  by  the  NRC.  and  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  has  not  been  increased. 

(3)  Operation  of  the  facility  In  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  reduction  in  e  margin  of 
safety. 

The  Cranking  Diesel  Generators  serve  to 
provide  a  backup  power  source  for  the 
Standby  Steam  Generator  Feedwater  System, 
which  has  been  designed  to  provide 
emergency  feedwater  to  the  steam  generators 
for  beyond  licensing  basis  events  under 
conditions  where  normal  and  auxiliary 
feedwater  have  been  lost  coincident  with  a 
loss  of  offsite  power.  The  SSGF  System  also 
ensures  an  orderly  plant  shutdown  to  meet 
the  requirements  of  10  CFR  50,  Appendix  R, 
by  providing  a  source  of  feedwater  under 
conditions  where  a  fire  has  damaged  the 
AFW  System. 

Several  options  were  considered  to 
eliminate  opterating  reliance  on  the  Cranking 
Diesel  Generators  fat  the  Standby  Steam 
Generator  Feedwatar  System.  FPL  (Florida 
Power  and  Light  Company]  decided  to 
remove  one  of  the  electric  motor-driven 
SSGF  pumps  and  replace  it  with  a  dedicated 
diesel-driven  SSGF  pump  assembly  with  a 
capacity  equal  to  the  original  pump  in  its 
original  location.  This  will  serve  to  preserve 
the  capacity  and  location  of  the  original 
installation,  while  enhancing  the  level  of 
diversity  in  the  power  drivers  for  the  pumps. 
Since  a  single  SSGF  pump  can  supply 
sufficient  feedwater  fk>w  to  both  units,  the 
availability  of  the  diasel-driven  SSGF  pump 
alone  will  be  sufficient  to  preclude  a  loss  of 
secondary  cooling  ica  those  beyond  licensing 
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basis  events  which  involve  a  total  loss  of 
normal  and  AFW  cooling  coincident  with  • 
loss  of  o^ite  power. 

Even  though  the  installation  of  the  new 
diesei-driven  SSGP  pump  will  mean  a 
significant  increase  in  the  amount  of 
combustible  fluids  (diesel  fael  oil)  present  at 
the  location  of  the  SSGF  pumps,  the  location 
of  the  new  diosel  driver  and  its  storage  tank 
are  located  sufficiently  far  from  safety  related 
eqtiipment  and  will  be  designed  to  include 
a  seoondaiy  containment  for  fuel  oil  spills. 
This  configuration  will  ensure  that  an 
Inadvertent  diesel  fuel  oil  spill  will  not  result 
In  an  uncontrolled  fire  which  could  damage 
redimdant  safety  related  equipment  or 
systems  required  to  achieve  and  maintain 
either  plant  in  a  safe  shutdown  condition. 

Since  the  proposed  SSGF  pump 
modifications  and  associated  Technical 
Specification  operability/surveiliance 
requirements  enhance  the  diversity  of  pimip 
drivers  while  preserving  the  capacity, 
location,  and  reliability  of  the  subiect  SSGF 
pumps,  these  modifications  will  serve  to 
ensure  that  the  margin  of  safety  for  the 
Standby  Steam  Generator  Feedwater  System 
is  preserved.  In  addition,  these  modifications 
preserve  existing  licensing  commitments 
applicable  to  the  Standby  Steam  Generator 
Feedwater  System,  which  are  associated  with 
issues  of  AFW  diversity,  reliability,  and 
backup  feedwater  and  fire  protection 
requirements.  Therefore,  the  Standby  Steam 
Generator  Feedwater  System  modifications 
and  associated  changes  in  Technical 
Specification  3/4.7.1.8.3  does  not  involve  a 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
liceiisee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Florida  International 
University,  University  Park.  Miami. 
Florida  33199 

Attorney  for  Hcensee:  Harold  F.  Reis, 
Esquire,  Newman  and  Holtzer,  P.C. 
1615  L  Street.  NW..  Washington.  DC 
20036 

NRC  Project  Director:  Herbert  N. 
Berkow 

GPU  Nuclear  Corporation,  et  •!., 
Docket  No.  50-289.  Three  Mile  Island 
Nuclear  Station,  Unit  No.  1,  Danphin 
County,  Pennsylvania 

Date  of  amendment  request: 
Seotemfaier  20, 1993 

thscription  of  amendment  request: 
The  amendment  revises  the  TMI-1 
Technical  Specifications  to  reflect  a 
partial  GPU  Nuclear  reorganization  to 
become  effective  when  TMI-2  enters  the 
Post-Defueling  Monitored  Storage 
(PI3MS)  mode.  This  reorganiaation 
includes  deleting  TMI-2  as  a  division 
and  Incorporating  those  functions  and 
responsibilities  required  to  maintain  the 


PDMS  condition  and  requirements  into 
the  current  TMI-1  Division.  The  TMl- 
1  Division  mil  be  renamed  the  TMI 
Division.  In  addition  to  the  riiange 
associated  with  the  PDMS-related 
reorganization,  some  obsolete 
organizational  titles  are  updated. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

GPUN  has  determined  that  this  Technical 
Specification  Change  Request  involves  no 
significant  hazards  consideration  as  defined 
by  NRC  in  10  CFR  50.92. 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or  the  consequence 
of  an  accident  previously  evaluated.  The 
organizatioikal  aspects  important  to  safety  as 
identified  in  Generic  Letter  88-06  are  not 
changed  by  this  proposed  amendment. 
Therefore,  this  change  does  not  increase  the 
probability  of  occurrence  or  the  consequence 
of  an  accident  pre'viousiy  evaluated. 

2.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  This  activity  modifies 
the  TMI  site  organization  to  consolidate 
TMI-1  and  PDMS  TMI-2  c^>erations  and 
maintenance.  The  important  to  safety  aspects 
of  organization  are  not  impacted.  Thus,  this 
proposed  change  cannot  create  the  possibility 
of  a  new  or  diSerent  kind  of  accident  from 
any  previously  evaluated. 

3.  Operation  of  the  bcility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  This  reorganization  is  a  managerial 
change  that  incorporates  the  operation  and 
maintenance  of  TMI-2  in  its  PDMS  condition 
into  the  Operations  and  Maintenance 
structure  of  TMI-1,  now  that  TMl-2  is  in  a 
relatively  passive,  monitored  state.  The 
majority  of  the  tasks  associated  with 
maintaining  TMl-2  in  PDMS  will  be 
supervised  and  accomplished  by  the  PDMS 
Manager,  whose  primary  respionsibility  is 
TMl-2.  The  attention  that  the  TMI-1  Control 
Room  staff  gives  to  TMI-2  will  be  mininml 
and  will  not  detract  in  any  measurable  wray 
from  their  attention  to  operating  TMI-1. 
Also,  the  proposed  change  that  updates 
obsolete  organizational  titles  is  merely  an 
administrative  u[>date  since  the  current  titles 
fully  incorporate  all  functions  and 
responsibilities  associated  with  the  obsolete 
titles.  Thus,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review.  It  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601.  Harrisburg, 
Pennsylvania  17105. 

Nebraska  Public  Power  District.  Docket 
No.  50-298.  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request:  August 
31,  1993 

Description  of  amendment  request: 
The  proposed  amendment  would  add 
requirements  for  primary  containment 
isolation  of  the  drywell  air  sampling 
system  and  clarify  requirements  for 
primary  containment  isolation  signals. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  does  ool  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  addition  of  the  drywell  air 
sampling  system  isolation  to  the  tables  listing 
primary  containment  isolation  valves  and 
clarification  of  the  requirements  for 
instrumentation  that  initiates  primary 
containment  isolation  will  ensure  primary 
containment  integrity  requirements  are 
maintained  for  this  system.  Revisions  to  the 
action  statements  for  the  instrumentation  that 
initiate  primary  containment  isolation  signals 
will  ensure,  when  these  instruments  become 
inoperable,  that  the  afiiected  systems  are 
isolated  or  the  plant  is  placed  in  a  condition 
where  operability  of  the  instrumentation  is 
not  required.  By  eiksuhng  primary 
contaimnent  isolation  during  accidents  as 
previously  evaluated,  these  changes  will  not 
result  In  an  increase  in  the  probability  or 
consequences  of  a  previously  evaluated 
accident. 

The  proposed  changes  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  addition  of  the  drywell  air 
sampling  system  isolation  to  the  tables  listing 
primary  containntent  isolation  valves  and 
clarification  of  the  requirements  for 
Instrumentation  that  initiates  primary 
containment  isolation  will  ensure  primary 
containment  Integrity  requirements  are 
maintained  for  this  system  Revisions  to  the 
action  statements  tat  the  instrumentation  that 
initiate  primary  containment  isolation  signals 
will  ensure,  if  the  instrumentation  becomes 
inoperable,  that  the  affected  systems  are 
isolated  or  th«  plant  is  placed  in  a  condition 
where  operability  of  the  instrumentation  is 
not  required.  These  changes  will  ensure  the 
primary  containment  functions  during 
accideats  as  previously  evaluated  and  will 
not  result  in  an  accident  of  a  new  or  different 
type. 

The  proposed  changes  will  sot  create  a 
significant  reduction  In  the  mai^gin  of  safety. 
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The  addition  of  the  drywell  air  sampling 
system  isolation  to  the  tables  listing  primary 
contaimcect  isolation  valves  and 
clarification  of  the  requirements  for 
instrumentation  that  initiates  prmiary 
containment  isolation  will  ensure  primary 
contaljiment  integrity  requirements  are 
maintained  for  this  system.  Revisions  to  the 
action  statements  for  the  instrumentation  that 
mitiate  primary  contaiimient  isolation  signals 
will  ensure,  if  the  instrumentation  becomes 
inoperable,  that  the  affected  systems  are 
isolated  or  the  plant  is  placed  in  a  condition 
where  operability  of  the  instrumentation  is 
not  required.  These  changes  will  ensure  the 
primary  contaiimient  functions  during 
accidents  as  previously  evaluated  and  will 
not  reduce  the  margin  of  safety. 

The  NRC  staff  nas  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  118 
15th  Street,  Auburn,  Nebraska  68305 

Attorney  for  licensee:  Mr.  G.D. 
Watson.  Nebraska  Public  Power  District, 
Post  Office  Box  499,  Columbus, 
Nebraska  68602-0499 

NRC  Project  Director  William  D. 
Beckner 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request:  August 
31, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  sections 
pertaining  to  the  Standby  Gas  Treatment 
System,  Secondary  Containment,  and 
Primary  Containment  Isolation  Valves 
for  consistency  with  NUREG-1433, 
"Standard  Technical  Specifications  for 
General  Electric  Plants  (BWR/4)."  The 
proposed  amendment  would  also 
renumber  pages,  capitalize  defined 
terms,  make  consistent  the  use  of  the 
terms  "containment  automatic  isolation 
valves"  and  "ventilation  system 
automatic  valves,"  and  make 
miscellaneous  other  changes  of  an 
editorial  nature. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.gi(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

A.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Evaluation 

1.  The  first  part  of  Proposed  Change  No. 
106  revises  Section  3/4.7.B,  Standby  Gas 


Treatment  (SGT)  System,  in  order  to  be 
consistent  with  NUREG-1433,  Standard 
Technical  Specifications  (STS)  for  General 
Electric  Plants  (BWR;4).  This  portion  of  the 
proposed  change  consists  of  adding  a  new 
surveillance  requirement  (SR)  to 
demonstrate,  at  least  once  per  operating 
cycle,  that  each  SGT  subsystem  can  maintain 
[greater  than  or  equal  to]  0.25  inches  water 
vacuum  for  at  least  1  hour  at  a  flow  rate  of 
[less  than  or  equal  to)  1780  cubic  feet  per 
minute  (CFM).  Also  included  is  a  rewording 
to  the  Limiting  Condition  for  Operation 
(LCO)  governing  actions  to  be  taken  if  the 
SGT  system  is  made  or  found  inoperable,  and 
two  clarifications  based  on  STS. 

All  of  the  above  changes  are  based  on 
suggested  wording  contained  in  STS  and 
represent  requirements  that  are  more  explicit 
or  restrictive  than  what  are  currently  in 
place.  These  individual  changes  do  not 
involve  any  physical  modification  of  the 
plant  or  delete  any  Technical  Specification 
requirements  currently  in  place.  They  do  not 
involve  a  change  in  plant  settings  and  do  not 
affect  any  a-cident  initiators.  For  the  reasons 
given  above,  the  District  concludes  that  this 
part  of  the  profxised  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  second  part  of  Proposed  Change  No. 
106  revises  a  condition  contained  in  the 
definition  of  Secondary  Containment 
Integrity,  Section  3/4. 7.C,  Secondary 
Containment,  and  the  associated  Bases 
section  in  order  to  be  consistent  with  STS. 
This  portion  of  the  proposed  change  includes 
a  clarification  of  a  condition  contained  in  the 
definition  of  Secondary  Containment 
Integrity  and  a  creation  of  an  LCO  to  clearly 
specify  actions  to  be  taken  when  a  given 
secondary  containment  automatic  isolation 
valve  becomes  Inoperable.  A  new  31-day 
surveillance  requirement  has  been  added  to 
verify  that  secondary  containment 
penetration  lines  containing  inoperable 
valves,  are  verified  isolated. 

Two  additional  SRs  are  also  proposed;  1) 
that  isolation  time  of  the  individual 
automatic  isolation  valves  will  be 
demonstrated  at  least  once  per  operating 
cycle  and,  2)  to  verify  Secondary 
Containment  Integrity  through  leak  testing  or 
evaluation  of  the  affected  area  of  the  pressure 
retaining  boundary  prior  to  declaring 
Secondary  Containment  Integrity  restored. 
Two  new  conditions  (described  as 
"operations  with  a  potential  for  draining  the 
reactor  vessel  with  irradiated  fuel  in  the 
vessel"  and  "core  alterations  with  irradiated 
fuel  in  the  vessel"),  for  determining  when 
Secondary  Containment  Integrity  is  required, 
have  also  been  added  to  the  LCOs.  The  term 
"with  irradiated  fuel  in  the  vessel"  is  not 
contained  in  STS,  but  is  added  to  simply 
provide  a  clarification.  These  two  new 
conditions  effectively  replace  an  existing 
condition  regarding  the  movement  of  loads 
which  could  potentially  damage  irradiated 
fuel. 

All  of  the  above  described  changes,  with 
the  exception  of  the  second  new  SR 
proposed,  are  based  on  STS.  The  second  SR 
replaces  an  existing  SR  that  is  not 
implementable  due  to  the  foct  that  CNS 


secondary  containment,  by  design,  cannot  be 
compartmentalized  from  a  Secondary 
Containment  Integrity  standpoint. 
Furthermore,  the  ventilation  system  serving 
the  Reactor  Recirculation  Motor-Generator 
(RRMG)  sets  would  have  to  isolate  in  order 
to  utilize  SGT  to  create  the  required  vacuum. 
Isolation  of  this  portion  of  the  ventilation 
system  could  result  in  a  RRMG  high- 
temperature  trip,  thus  leading  to  a  plant 
transient.  Replacement  of  the  old  SR  with  the 
new  SR  removes  the  potential  of  creating  a 
plant  transient  through  implementation  of 
the  old  SR,  thus  reducing  the  probability  of 
an  accident  previously  evaluated.  Also,  the 
LCO  prohibiting  continued  reactor  operation 
following  a  loss  of  secondary  containment 
greater  than  4  hours  (when  secondary 
containment  is  required)  is  unaffected  by  this 
SR  change,  and  remains  the  dominant 
requirement.  All  of  the  above  described 
changes  provide  additional  Technical 
Specification  controls  on  the  management  of 
secondary  containment,  and  therefore  will 
provide  additional  assurance  that  Secondary 
Containment  Integrity  continues  to  be  met. 

The  individual  cluuiges  contained  within 
this  prop>osed  change  do  not  involve  any 
physical  modification  of  the  plant,  do  not 
affect  any  accident  initiators,  nor  do  they 
change  any  assumptions  in  the  accident 
evaluations.  There  are  no  changes  in  plant 
settings  that  affect  plant  operation  response. 
For  the  reasons  given  above,  the  District 
concludes  that  this  part  of  the  proposed 
change  does  not  Involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

3.  The  third  part  of  Proposed  Change  No. 
106  revises  a  condition  contained  in  the 
definition  of  Primary  Containment  Integrity 
and  Section  3/4.7.D,  Primary  Containment 
Automatic  Isolation  Valves,  in  order  to  be 
consistent  with  STS.  This  portion  of  the 
proposed  change  revises  the  subject 
definition  to  include  additional  conditions 
for  inoperable  primary  containment 
automatic  isolation  valves.  This  change 
revises  Section  3/4.7.0  to  specify  actions, 
including  the  establishment  of  time  limits 
based  on  STS,  to  be  taken  when  a  given 
primary  containment  automatic  isolation 
valve  becomes  Inoperable.  TTiis  part  of  the 
projxjsed  change  does  not  involve  any 
physical  modification  of  the  plant  or  delete 
any  Technical  Specification  requirements 
currently  in  place.  There  are  no  changes  in 
plant  settings  that  affect  the  plant  operation 
response,  nor  are  there  any  changes  that 
affect  any  assumptions  in  the  accident 
evaluation. 

The  new  31-day  surveillance  requirement 
places  a  specified  time  period  for  the 
verification  of  one  closed  manual  valve, 
blind  flange,  or  de-activated  automatic  valve 
secured  in  the  closed  position,  in  lines 
containing  an  inoperable  valve.  This 
surveillance  requirement  replaces  an  existing 
surveillance  requirement  with  a  more 
explicit  verification  requirement  and 
provides  a  higher  assurance  that  Primary 
Containment  Integrity  is  being  met.  For  the 
reasons  given  above,  the  District  concludes 
that  this  part  of  the  proposed  change  does  not 
Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 
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4.  The  fourth  part  of  Proposed  ChangB  No. 
106  involves  numerous  editorial  changM  not 
directly  related  to  the  Standby  Gas 
Treatment,  Secondary  Containment,  or 
Primary  Containment  Autontatic  Isolation 
Valve  portions  of  this  profXMed  change. 
These  changes  include,  but  are  acA  limited  to, 
page  renumbering,  capitalization  of  defined 
terms,  asking  consistent  the  use  of  the  terms 
"containment  autcHnatic  isolation  valves" 
and  "instrument  line  excess  flow  check 
valves".  These  changes  are  editorial  in 
nature,  and  have  no  impact  on  plant 
eqiiipment,  plant  design,  or  operations. 
These  editorial  changes  do  not  modify  or  add 
any  Initiating  parameters.  Therefore,  the 
District  concludes  that  this  (sart  of  the 
proposed  change  does  not  involve  a 
significant  iiuirease  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

B.  Does  the  proposed  change  create  the 
possibility  for  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

EwJuation 

1.  The  first  part  of  Proposed  Change  No. 
106  revises  Section  3/4. 7.B,  Standby  Gas 
Trettment  (SGT)  System,  In  order  to  be 
consistent  with  STS.  This  portion  of  the 
proposed  change  adds  a  new  SR  regarding 
the  demonstration  of  SGT  to  maintain 
Igreater  than  or  equal  toj  0.25  inches  of  water 
vacuum  for  at  least  1  hoxir  at  [less  than  or 
equal  to)  1780  CFM.  a  revision  to  the  LCO 
governing  actions  to  be  taken  if  the  SGT 
system  is  made  or  found  inoperable,  and  two 
clarifications  based  on  STS.  All  of  the  above 
changes  are  based  on  suggested  wording 
contained  in  STS  and  represent  requirements 
that  are  more  explicit  or  restrictive  than  what 
are  currently  in  place.  These  individual 
changes  do  not  constitute  any  changes  or 
additions  to  any  hardware  or  changes  in 
plant  configuration.  These  individual 
changes  do  not  introduce  any  new  modes  of 
plant  operation.  Both  the  revised  LCO  and 
the  proposed  SB  are  more  restrictive  than 
current  Technical  Specification 
requirements.  Therefore,  the  District 
concludes  that  this  part  of  the  proposed 
change  does  not  create  the  possibility  for  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

2.  The  second  part  of  Proposed  Change  No. 
106  revises  a  condition  contained  in  the 
defitiitioi]  of  Secondary  Containment 
Integrity,  provides  a  new  LCO  (Section  3/ 
4.7.C)  to  clearly  specify  actions  to  be  taken 
whan  a  given  secondary  containment 
automatic  isolation  valve  becomes 
Inopersble,  adds  a  new  31-day  SR  to  verify 
that  secondary  containment  penetration  lines 
containing  inoperable  valves,  are  isolated, 
along  with  twro  additional  SRs  and  two  new 
cbnditions  that  must  exist  in  order  to  not 
require  secondary  containment  All  of  the 
above  described  Individual  changes  are  based 
on  STS  except  for  a  new  SR  which  requires 
the  affected  area  of  the  pressure  retaining 
boundary  to  be  verified  through  qualitative 
leak  testing  or  evaluation  prior  to  declaring 
SecoDdary  Containment  Integrity  restored. 

The  SR  that  is  not  based  on  STS  replaces 
an  eodstlng  SR  that  is  not  Implementable 


during  normal  plant  operations,  and  if 
Lmplemented.  could  result  in  a  RRMG  high- 
temperature  trip,  thus  leading  to  a  plant 
transient  Implementabon  of  the  proposed  SR 
does  not  require  system  lineups  or  testa  that 
have  not  been  previously  anal>'zed;  thus 
cannot  create  the  possibilify  for  a  new  or 
different  accident  from  any  accident 
previously  evaluated. 

The  individual  changes  contained  in  this 
portion  of  the  proposed  change  do  not 
involve  a  change  in  plant  design,  do  not 
introduce  a  new  mode  of  plant  operation,  por 
will  they  contribute  to  a  change  in  the  plant's 
transient  response.  Therefore,  the  District 
concludes  that  this  {>art  of  proposed  change 
does  not  create  the  possibility  for  a  new  or 
difierent  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  third  part  of  Proposed  Char.ge  No. 
106  revises  the  definition  of  the  term  Primary 
Containment  Integrify.  revises  Section  3/ 
4.7.D  to  more  clearly  specify  actions 
regarding  Inoperable  containment  automatic 
isolation  valves.  These  individual  changes  do 
not  constitute  any  hardware  changes. 
additions,  or  changes  in  plant  configuration. 
These  changes  do  not  introduce  any  new 
modes  of  plant  operation,  or  contribute  to  a 
change  in  the  plant's  transient  response. 
There  are  no  technical  changes  as  to  the 
limiting  conditions  for  operations  that  must 
be  satisfied.  The  new  31-<lay  surveillance 
requirement  is  more  restrictive  than  current 
Technical  Specification  requirements  in  that 
it  provides  explicit  instruction  for  ensuring 
that  a  given  penetration(s)  is  isolated. 
Therefore,  the  District  concludes  that  this 
part  of  the  proposed  change  does  not  create 
the  possibility  for  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

4.  The  fotirth  part  of  Proposed  Change  No. 
106  involves  numerous  editorial  changes  not 
directly  related  to  the  Standby  Gas 
Treatment,  Secondary  Containment,  or 
Primary  Containment 

Automatic  Isolation  Valve  portions  of  this 
proposed  change.  These  Individual  changes 
do  not  Involve  any  alteration  to  the  plant 
design,  setpolnts,  or  operating  parameters, 
nor  do  they  Introduce  or  change  any  mode 
of  plant  operation.  Therefore,  this  part  of  the 
proposed  change  does  not  create  the 
possibilify  for  a  new  or  di^rent  kind  of 
accident  from  any  accident  prevlousfy 
evaluated. 

Q  Does  the  proposed  change  create  a 
significant  reduction  in  the  margin  of  safefy? 

£vahuitian 

1.  The  first  part  of  Proposed  Change  No. 
106  reuses  Section  3/4. 7.B,  Standby  Gas 
Treatment  (SGT)  System,  in  order  to  be 
consistent  with  STS.  This  portion  of  the 
proposed  change  consists  of  the  addition  of 
a  new  SR  (frtun  STS),  revision  to  an  existing 
LCO  to  be  more  explicit  regarding  actions  to 
be  taken  If  the  SGT  system  is  made  or  found 
Inoperable,  and  two  clarifications.  All  of  the 
above  changes  are  based  on  suggested 
wording  contained  in  STS  and  represent 
requirements  that  are  more  explicit  or 
restrictive  than  what  are  currentiy  in  place. 
These  Individual  changes  do  not  involve  any 
change  to  plant  design,  equipment, 
instrument  setpoint  settinjgs,  or  operation. 


Therefore,  the  District  concludes  that  this 
part  of  the  proposed  change  does  not  create 
a  significant  reduction  in  the  margin  of 
safety. 

2.  The  second  part  of  Proposed  Change  No. 
106  revises  a  condition  contained  in  the 
definition  of  Secondary  Containment 
Integrify.  provides  a  new  LCO  (Section  3/ 
4.7.C)  to  dearly  specify  actions  to  be  taken 
when  a  given  &econdar>'  containment 
automatic  isolation  valve  becomes 
inoperable,  adds  a  new  31 -day  SR  to  verify 
that  secondary  containment  penetration  lines 
containing  inoperable  valves,  are  isolated, 
along  with  two  additional  SRs  and  two  new 
conditions  that  must  be  met  in  order  to  not 
require  secondary  containment  All  of  the 
above  described  individual  changes  are  based 
on  STS  except  for  a  new  SR  which  requires 
qualitative  leak  testing  or  evaluation  of  the 
affected  secondary  containment  pressure 
retaining  boimdary  prior  to  declaring 
Secondary  Containment  Integrity  restored. 

None  of  the  new  requirements  result  in 
operation  or  testing  that  is  different  than 
what  is  currently  being  performed.  Therefore, 
the  District  concludes  that  this  part  of  the 
proposed  change  does  not  create  a  significant 
reduction  in  the  margin  of  safety. 

3.  The  third  p>art  of  the  prop)osed  change 
revises  the  definluon  of  the  term  Primary 
Containment  Integnty  to  clarify  conditions  to 
be  met  regarding  inoperable  primary 
containment  automatic  isolation  valves.  This 
change  revises  Section  3/4.7.D  to  specify 
actions  to  be  taken  when  a  given  primary 
containment  automatic  isolation  valve 
becomes  inoperable.  The  individual  changes 
do  not  change  the  operating  requirements 
specified  in  the  Technical  Specifications,  but 
are  more  restrictive  in  that  they  provide 
explicit  instruction  regarding  actions  to  be 
taken  when  a  primary  containment  automatic 
isolation  valve  Is  found  inoperable.  By 
placing  these  requirements  into  LCO  3.7.D 
and  providing  a  31-day  surveillance 
requirement  for  lines  containing  Inoperative 
valves,  the  margin  of  safety  is  not  reduced. 
None  of  the  proposed  individual  changes 
involve  any  change  to  the  plant  design, 
equipment.  Instrument  setpoint  settings,  or 
operation.  Therefore,  the  District  concludes 
that  the  proposed  change  does  not  create  a 
significant  reduction  in  the  margin  of  safefy. 

4.  The  fourth  part  of  Proposed  Change  Na 
106  involves  numerates  editorial  changes  not 
directlyrelated  to  the  Standby  Gas 
Treatment,  Secondary  Containment,  or 
Primary  Containment  Automatic  Isolation 
Valve  portions  of  this  proposed  change. 
These  individual  changes  do  not  involve  any 
change  to  plant  design,  equipment, 
instrument  setpoint  settings,  or  operation. 
Therefore,  the  District  concludes  that  this 
part  of  the  proposed  change  does  not  croata 

a  significant  naduction  in  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  acalysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
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Local  Public  Document  Room 
location:  Auburn  Public  Library.  118 
15th  Street.  Auburn.  Nebraska  68305 

Attorney  for  licensee:  Mr.  G.  D. 
Watson.  Nebraska  Public  Power  District. 
Post  Office  Box  499.  Columbus. 
Nebraska  68602-0499 

NEC  Project  Director  William  D 
Beckner 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego 
County,  New  York 

Date  of  amendment  request:  May  7, 
1993.  as  superseded  September  28, 1993 

Description  of  amenament  request: 
The  proposed  amendment  would 
supersede  in  its  entirety  a  previous 
proposed  amendment  which  was 
submitted  by  letter  dated  May  7. 1993. 
A  notice  of  application  and  proposed  no 
significant  hazards  consideration 
determination  for  the  May  7,  1993, 
submittal  was  published  in  the  Federal 
Register  on  June  9. 1993  (58  FR  32386); 
this  notice  supersedes  the  June  9. 1993. 
notice  in  its  entirety. 

The  proposed  amendment  would  add 
a  new  Technical  Specification  (TS)  3/ 
4.10.7.  "Inservice  Leak  and  Hydrostatic 
Testing."  to  the  Nine  Mile  Point  Nuclear 
Station,  Unit  2,  TS.  The  proposed 
amendment  would  also  include 
corresponding  changes  to  the  TS  Index, 
Table  1.2,  and  pro\'ide  Bases  for  TS  3/ 
4.10.7.  Proposed  TS  3/4.10.7  would 
permit  the  unit  to  remain  in 
OPERATIONAL  CONDITION  4  with 
reactor  coolant  temperatures  being 
increased  to  212  degrees  F  during 
inservice  leak  or  hydrostatic  tests 
provided  the  following  OPERATIONAL 
CONDITION  3  TSs  are  being  met:  (a)  TS 
3.3.2.  "Isolation  Actuation 
Instrumentation,"  Functions  l.a.2,  l.b, 
and  3.a  and  b  of  TS  Table  3.3.2-1;  (b) 
TS  3.6.5.1,  "Secondary  Containment 
Integrity;"  (c)  TS  3.6.5.2,  "Secondary 
Containment  Automatic  Isolation 
Dampers;"  and  (d)  TS  3.6.5.3.  "Standby 
Gas  Treatment  System." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  operation  of  Nine  S4ile  Point  Unit  2, 
in  accordance  wit/i  the  proposed 
amendment,  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  proposed  changes  are  requested  to 
allow  inservice  leak  and  hydrostatic  testing 
with  the  reactor  in  OPERATIONAL 
CONDITION  4  and  the  average  reactor 
coolant  temperature  up  to  212''F.  The  change 
to  allow  inservice  leak  and  hydrostatic 


testing  in  OPERATIONAL  CONDITION  4  will 
not  increase  the  probability  or  the 
consequences  of  an  accident  The  probability 
of  a  leak  in  the  reactor  coolant  pressure 
boundary  during  inservice  leak  and 
hydrostatic  testing  is  not  increased  by 
considering  the  reactor  in  OPERATIONAL 
CONDITION  4.  The  hydrostatic  or  inservice 
leak  test  is  performed  near  water  solid,  all 
rods  in.  and  temf>erature  [less  than  or  equal 
to]  212''F.  The  stored  energy  in  the  reactor 
core  will  be  veo'  low  and  the  potential  for 
failed  fuel  and  a  subsequent  increase  in 
coolant  activity  above  Technical 
Specification  limits  are  minimal.  In  addition, 
secondary  containment  will  be  OPERABLE 
and  capable  of  handling  airtxime 
radioactivity  from  leaks  that  could  occur 
during  the  performance  of  hydrostatic  or 
inservice  leak  testing.  Requiring  secondary 
containment  to  be  OPERABLE  will 
conservatively  ensure  that  potential  airt)ome 
radiation  from  leaks  will  be  filtered  through 
the  Standby  Gas  Treatment  System,  thereby 
limiting  radiation  releases  to  the 
environment.  Therefore,  the  changes  will  not 
significantly  increase  the  consequences  of  an 
accident. 

In  the  event  of  a  large  primary  system  leak, 
the  reactor  vessel  would  rapidly 
depressurize,  allowing  the  low  pressure 
EGGS  [Emergency  Core  Cooling  System) 
subsystems  to  operate.  The  capability  of  the 
subsystems  that  are  required  for 
OPERATIONAL  CONDITION  4  would  be 
adequate  to  keep  the  core  flooded  under  this 
condition.  Small  system  leaks  would  be 
detected  by  leakage  inspections  before 
significant  inventory  loss  occurred.  This  is  an 
integral  part  of  the  hydrostatic  testing 
program.  Therefore,  this  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit  2, 
in  accordance  with  the  proposed 
amendment,  will  not  create  the  possibility  of 
a  new  or  diSerent  kind  of  accident  from  any 
accident  previously  evaluated. 

Allowing  the  reactor  to  be  considered  In 
OPERATIONAL  CONDITION  4  during 
inservice  leak  or  hydrostatic  testing,  with 
reactor  coolant  temperature  up  to  212*F, 
essentially  provides  an  exception  to 
OPERATIONAL  CONDITION  3  requirements, 
including  OPERABIUTY  of  primary 
containment  and  the  full  complement  of 
redundant  Emergency  Core  Cooling  Systems. 
The  hydrostatic  or  inservice  leak  test  is 
performed  near  water  solid,  all  rods  in,  and 
temperature  (less  than  or  equal  to)  212*'F.  The 
stored  energy  in  the  reactor  core  will  be  very 
low  and  the  potential  for  failed  fuel  and  a 
subsequent  increase  in  coolant  activity  above 
Technical  SpeciRcation  limits  are  minimal. 
In  addition,  secondary  containment  will  be 
OPERABLE  and  capable  of  handling  airborne 
radioactivity  or  leaks  that  could  occur. 

The  inservice  leak  or  hydrostatic  test 
conditions  remains  unchanged.  The  potential 
for  a  system  leak  remains  unchanged  since 
the  reactor  coolant  system  is  designed  for 
temperatures  exceeding  500°F  with  similar 
pressures.  There  are  no  alterations  of  any 
plant  systems  that  cope  with  the  spectrum  of 
accidents.  The  only  difference  is  that  a 


different  subset  of  systems  would  be  utilized 
for  accident  mitigation  from  those  of 
OPERATIONAL  CONDITION  3.  Therefore, 
this  will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit  2, 
in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  changes  allow  inservice  and 
hydrostatic  testing  to  be  performed  with 
reactor  coolant  temperature  up  to  212''F  and 
the  reactor  in  OPERATIONAL  CONDITION  4. 
Since  the  reactor  vessel  head  will  be  in  place, 
secondary  containment  integrity  will  be 
maintained  and  all  systems  required  in 
OPERATIONAL  CONDITION  4  will  be 
operable  in  accordance  with  the  Technical 
Specifications,  the  proposed  changes  will  not 
have  any  impact  on  any  design  bases 
accident  or  safety  limit.  The  hydrostatic  or 
inservice  leak  testing  is  performed  near  water 
solid,  all  rods  in,  and  temperature  [less  than 
or  equal  to)  212"  (F).  The  stored  energy  in  the 
core  is  very  low  and  the  potential  for  failed 
fuel  and  a  subsequent  increase  in  coolant 
activity  would  be  minimal.  The  RPV  [Reactor 
Pressure  Vessel)  would  rapidly  depressurize 
in  the  event  of  a  large  primary  system  leak 
and  the  low  pressure  injection  systems 
normally  operable  in  OPERATIONAL 
CONDITION  4  would  be  adequate  to  keep  the 
core  flooded.  This  would  ensure  that  the  fuel 
would  not  exceed  the  2200'F  peak  clad 
temperature  limit  Moreover,  requiring 
secondary  containment,  including  isolation 
cap)ability,  to  be  operable  will  assure  that 
potential  airborne  radiation  can  be  filtered 
through  the  Standby  Gas  Treatment  System. 

This  will  assure  that  doses  remain  well 
within  the  limits  of  10  CFR  (Part)  100 
guidelines.  Small  system  leaks  would  be 
detected  by  inspection  before  significant 
inventory  loss  has  occurred.  Therefore,  this 
special  test  exception  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library.  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  lEsquire,  Winston  k  StrawTi, 
1400  L  Street,  NW.,  Washington.  DC 
20005-3502. 

NRC  Project  Director  Robert  A.  Capra 

North  Atlantic  Energy  Service 
Corporation.  Docket  No.  50-443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  August 
27. 1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
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change  the  footnote  on  page  1  of  License 
NPF-86  by  deleting  Vermont  Electric 
Generation  and  Transmission 
Cooperative.  Inc.,  (VEG&T).  as  one  of 
the  entities  for  which  North  Atlantic 
Energy  Service  Corporation  {North 
Atlantic)  is  authorized  to  act.  This 
change  would  reflect  the  purchase  of 
VEG&T's  share  of  the  Seabrook  Station 
by  North  Atlantic  Energy  Corporation 
(NAEC)  pursuant  to  a  prior  settlement  of 
a  claim  by  VEG&T  against  Public 
Service  Company  of  New  Hampshire 
(PSNH).  NAEC  acquired  PSNH's  interest 
in  the  Seabrook  Station  in  accordance 
with  the  Plan  (cr  Reorganization  for 
PSNH. 

Basis  for  proposed  no  significant 
hozards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signiticant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

A.  The  change  does  not  involve  a 
significant  increase  in  the  probabihty  or 
consequences  of  an  accident  previously 
evaluated  (10  CFR  50.92(c)(1)).  The 
proposed  change  merely  reflects  the 
transfer  of  ownership  of  a  small  fraction 
(0.41259%)  of  the  Seabrook  Station  to 
consummate  a  settlement  entered  into 
by  VEG&T  and  PSNH  in  connection 
with  the  resolution  of  certain  claims 
made  by  VEG&T  against  PSNH  in  the 
PSNH  bankruptcy  proceedings.  The 
change  does  not  affect  the  manner  by 
which  the  facility  is  operated  or  involve 
any  changes  to  equipment  or  features 
which  affect  the  operational 
characteristics  of  the  facility.  No  other 
provisions  of  the  license  and  no 
Technical  Specification  are  affected, 
and  all  plans  and  programs  in  effect  at 
the  Seabrook  Station  remain  unchanged. 

B.  The  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  (10  CFR  50.92(c)(2))  because 
the  change  does  not  affect  the  manner 
by  which  the  facility  is  operated  or 
involve  any  changes  to  equipment  or 
features  which  affect  the  operational 
characteristics  of  the  facility. 

C.  The  change  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety  (10  CFR  50.92(c)(3))  because  the 
proposed  change  does  not  affect  the 
manner  by  which  the  facility  is  operated 
or  involve  equipment  or  features  whicb 
affect  the  operational  characteristics  of 
the  facility. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
prpposes  to  determine  that  the 


amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Exeter  Public  Library,  47  Front 
Street,  Exeter,  New  Hampshire  03833. 

Attorney  for  licensee:  Thomas  Dignan, 
Esquire.  Ropes  &  Grey,  One 
International  Place,  Boston 
Massachusetts  02110-2624. 

NBC  Project  Director  John  F.  Stolz 

North  Atlantic  Energy  Service 
Conjoration.  Docket  No.  30-443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request: 
September  13, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  certain  sensor  errors  stated  in 
Table  2.2-1,  Reactor  Trip  System 
Instrumentation  Trip  Setpoints. 
Specifically,  the  specified  sensor  errors 
for  the  Power  Range,  Neutron  Flux  High 
Setpoint  (Functional  Unit  2.  a.,)  and  the 
Power  Range,  Neutron  Flux  Low 
Setpoint  (Functional  Unit  2.  b.)  both 
would  be  changed  to  incorporate  the 
Nuclear  Instrumentation  Cabinet  Power 
Meter  accuracy  and  readout  error. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

A.  The  changes  do  not  involve  a 
significant  increase  in  the  probabihty  or 
consequences  of  an  accident  previously 
evaluated  (10  CFR  50  92(c)(1))  because 
the  proposed  changes  merely 
incorporate  the  cabinet  power  meter 
accuracy  and  readout  enor  to  permit  the 
use  of  the  cabinet  power  meter  when 
performing  the  daily  comparison  of 
calorimetric  to  excore  power.  Currently, 
a  digital  voltmeter  must  be  connected  to 
a  test  point  to  perform  the  required 
measurement  introducing  the  potential 
for  inadvertent  Reactor  Protection 
System  channel  actuation.  No  other 
parameters  associated  with  the  power 
range  neutron  flux  level  trips  are 
affected.  The  protection  provided  by 
these  trips  is  not  altered  in  any  way. 

B.  The  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  (10  CFR  50.92(c)(2))  because 
the  protection  provided  by  these 
instruments  is  not  affected  in  any  way, 
and  the  proposed  changes  do  not  affect 
the  manner  by  which  the  facility  is 
operated  or  involve  equipment  or 
features  which  affect  the  operational 
characteristics  of  the  fodlity. 


C.  The  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety  (10  CFR  50.92(c)(3))  because  the 
power  range  neutron  flux  level  trip 
setpoints  are  not  changed.  Therefore, 
the  protection  provided  by  the  these 
instruments  is  not  altered  in  any 
manner. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration 

Local  Public  Document  Room 
location  Exeter  Public  Library,  47  Front 
Street,  Exeter,  New  Hampshire  03833 

Attorney  for  licensee:  "Thomas  Dignan, 
Esquire,  Ropes  &  Gray,  One 
International  Place,  Boston 
Massachusetts  02110-2624. 

NRC  Project  Director:  John  F.  Stolz 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request: 
September  17, 1993 

Description  of  amendment  request: 
The  proposed  amendment  to  the 
Technical  Specification  (TS)  would 
revise  the  minimum  requirement  of  fuel 
oil  that  must  be  in  the  Emergency  Diesel 
Generator  (EDG)  fuel  oil  storage  tank  in 
TS  2.7(1). 

Basis  for  proposed  no  significant 
hozards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  current  configuration  of  the  fuel  oil 
supply  system  for  emergency  diesel 
generators  does  not  meet  the  capacity 
requirements  of  IEEE-308  as  being  capable  of 
providing  fuel  for  7  days  of  diesel  generator 
operation  following  the  most  severe  accident. 
Allowing  credit  fior  the  use  of  the  auxiliary 
boiler  fuel  oil  storage  tank  will  enable  the  site 
to  meet  this  criterion.  As  stated  in  the  Basis 
of  Specification  2.7,  it  is  considered 
.  incredible  not  to  l>e  able  to  secure  fuel  oil 
from  one  of  several  sources  in  the  vicinity  of 
Omaha  in  less  than  three  days^  Crediting  the 
reserve  inventory  in  FO-10  increases  the 
margin  of  safety. 

Since  no  change  in  the  EDG  fuel  oil  storage 
end  distribution  system's  configuration  is 
required  to  achieve  the  inventory  increase, 
nor  does  any  fuel  oil  storage  system 
contribute  to  any  previously  analyzed 
accident  sequence,  the  prop>osed  change  does 
not  increase  the  probability  or  consequences 
of  previously  analyzed  accident  sequences. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 
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The  crediting  of  the  auxiliary  boiler  fuel  oil 
storage  tank  reserve  inventory  as  part  of  the 
on-site  storage  capacity  for  the  emergency 
diesel  generators  doe*  not  create  the 
p>ossibihty  of  a  new  accident. 

OPPD  [Omaha  Public  Power  District]  has 
reviewed  the  design  documents  for  storage 
tanks  FO-1  and  FO-10.  The  review  has 
determined  that  the  two  tank  vessels  are 
nearly  identical  with  the  only  difference 
being  the  nameplate  and  current  CQE 
classification.  The  capacity,  foundation, 
construction  materials,  construction  coed, 
and  initial  pressurized  leak  testing  are 
identical  for  both  tanks.  Both  tanks  have  been 
evaluated  for  seismic  effects  and  it  was 
concluded  that  they  would  remain  intact 
following  a  design  basis  earthquake.  Both 
tanks  are  buried  to  approximately  the  same 
depth  and  therefore  would  be  equally 
resistant  to  impact  from  a  tornado  borne 
missile.  The  vendor  and  model  numbers  for 
the  level  indicators  for  both  tanks  are  also  the 
same. 

Emergency  Plan  Implementing  Procedure 
EP1P-RP-17A.  "TSC  AdministraUve 
Logistics  Coordinator  Actions."  currently 
provides  guidance  for  transfer  of  the  fuel  oil 
from  the  auxiliary  boiler  fuel  oil  storage  tank 
to  the  emergency  diesel  fuel  oil  storage  tank 
via  the  transfer  pump  for  the  diesel  driven 
auxiliary  feedwater  pump,  should  the  need 
arise. 

Altho'jgb  the  transfer  pump  for  FW-54  is 
a  non-8afer>'-related  component,  power  can 
be  supplied  to  the  transfer  pump  from  either 
of  the  two  EDG's  or  from  the  generator 
connected  to  the  diesel  driver  for  FW-54. 
The  transfer  piping  Is  non-safety-related  but 
is  designed  and  installed  to  ANSI  B31.1- 
1986  standartl*.  The  flow  capacity  of  the 
transfer  pump  is  5  gpm-  The  consumption 
rate  of  one  emsig0ncy  diesel  generator  is  less 
than  3  gpm  at  peak  post  accident  loading 
conditions,  therefore  the  transfer  pump  can 
provide  adequate  fuel  transfer  capabilities. 

The  tanks  are  not  permanently 
interconnected,  so  that  a  failure  of  FO-lO  or 
a  transfer  line  would  not  affect  FO-l. 
Therefore  the  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  changes  mcrease  the  margin 
of  safety  by  use  of  a  supply  of  fuel  oil 
reserved  in  the  auxiliary  boiler  fuel  oil 
storage  tank  to  ensure  that  the  7  day  on  site 
fuel  supply  criteria  b  met.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Iccal  Public  Document  Room 
location:  W.  Dale  Clark  Library.  215 
South  15th  Street.  Omaha.  Nebraska 
68102 

Attorney  for  licensee:  LeBoeuf.  Lamb. 
Leiby.  and  MacRae.  1875  Connecticut 


Avenue,  N.W..  Washington.  DC.  20009- 

5728 
NBC  Project  Director  William  D. 

Beckner 

PhiladelphiA  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station.  Units  1  and  2. 
Montgomery  County,  Pennsylvania 

Dafe  of  amendment  request:  August 
27. 1993 

Description  of  amendment  request: 
The  amendment  would  reflect  an 
expanded  operating  domain  for 
Limerick  Generating  Station  (LGS). 
Units  1  and  2.  resulting  from  the 
proposed  implementation  of  the 
Average  Power  Range  Monitor — Rod 
Block  Monitor  Technical  Specifications/ 
Maximum  Extended  Load  Line  Limit 
Analysis  (ARTS.'MELLLA).  The 
improvements  associated  with  the 
Maximum  Extended  Load  Line  Limit 
(MELLL)  mode  of  operation  and  the 
ARTS  program  are  a  prerequisite  for  the 
Power  Rerate  Program  implementation 
at  LGS.  Units  1  and  2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a].  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  Technical  Specifications 
(TS)  changes  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  consaqueocss  of  any  accident 
previously  evaluated  will  not  be  increased 
due  to  operation  of  Limerick  Generating 
Station  (LGS).  Units  1  and  2  in  the  expanded 
operating  domain,  as  discussed  below. 

a)  Anticipated  Operational  Occurrences 
(AOO) 

The  core-wide  AOO  included  in  the  LGS. 
Unit  1  Cycle  5  rebad  analyses  were  re- 
examined for  operation  in  the  Maximum 
Extended  Load  Line  Limit  (MELLL)  region. 
Rs-examinatioa  for  operation  in  the  MELLL 
region  for  LGS.  Unit  1  will  be  done  as  part 
of  its  next  cycle  reload  analyses.  The 
analytical  methods  as  well  as  the  Input 
assumptions  are  consistent  with  the  bases  for 
the  LGS.  Unit  1  Cycle  5  Core  Operation 
Limits  Report  (COLR).  No  design  or  safety 
limits  will  be  exceeded. 

b)  Reactor  Vessel  Overpressure  Protection 
The  Main  Steamline  Isolation  Valve 

(.MSIV)  closure  with  a  neutron  flux  scram 
event  was  analyzed  at  the  102%  powor/75% 
flow  point  using  the  nuclear  parameters 
resulting  from  the  End  of  Cycle  (EOC)  5  target 
exposure  shape.  The  results  show  the  peak 
reactor  vessel  pressure  (i.e..  1.264  psig)  is 
below  the  1.375  psig  limit. 

c)  Loss-of-Coolant-Acddent  (LOCA) 
The  current  Emengency  Core  Cooling 

System  (ECCS)  LOCA  analysis  is  documented 
in  Attachment  3.  "Maximum  Extended  Load 
Line  Limit  and  ARTS  Improvement  Program 
Analysis  for  Limerick  Generating  Station 
Units  1  and  2,"  NEDC-32193P.  Revision  1. 


dated  July  1993.  and  already  includes  ti^e 
proposed  Avenge  Power  Range  Monitor  - 
Rod  Block  Monitor  Technical  Specifications 
(ARTS)  and  MELLL  Analysis  (MELLLA) 
application.  The  LOCA  evaluation  utilized 
the  General  Electric  (GE)  SAFER/GESTR 
methodology  TTiis  me(tlhodology  was 
approved  by  the  NRC  as  disoissed  in  a  letter 
from  C.  O.  Thomas  (NRC)  to  J.  F.  Quirk  (GE) 
"Acceptance  for  Referencing  of  Licensing 
Topical  Report  NEDE-23785.  Revision  I. 
Volume  IU(P).  the  GESTR-LOCA  and  SAFER 
Models  for  the  Evaluation  of  the  Loss-of- 
Coolant- Accident."  dated  June  1. 1984.  The 
results  of  this  bounding  evaluation  show  for 
the  application  of  ARTS/MELLLA  to  LGS 
Units  1  and  2.  the  Peak  Cladding 
Temperature  (PCT)  for  a  design  basis  LOCA 
at  102%  core  power/75%  core  flow  is  judged 
to  be  less  than  the  20*  F  increase  compared 
to  the  rated  core  flow  case  with  10CFR50, 
Appendix  K  assumptions.  With  the 
introduction  of  ARTS,  the  setdown  factor  on 
the  flow-referenced  APRM  rod  block  system 
is  replaced  with  a  set  of  power-  and  flow- 
dependent  Maximum  Average  Planar  Linear 
Heat  Generation  Rate  (M.\PLHGR)  and 
Minimum  Critical  Power  Ratio  (MCPR) 
adjustment  factors.  One  of  the  criteria  for  the 
ARTS  Improvwnent  Prtjgram  has  been  to 
ensure  that  the  criteria  in  10CFR5a.46  are 
met  through  the  application  of  the  flow- 
dependent  M.\PLHGR  multipliers.  This 
analysis  also  establishes  a  new  licensing 
basis  peak  cladding  temperature  of  1.310°  F 
at  the  current  thermal  power  limit  of  3.293 
MWt. 

Bounding  short-term  containment  response 
analysis  of  the  design  basis  LOCA  event  (i.e., 
a  double-ended  guillotine  break  of  a 
recirculation  line)  was  performed.  The 
results  show  the  peak  containment  drywell 
pressure  is  t)ounded  by  the  LGS  Up>dated 
Final  Safety  Analysis  Report  (UFSAR) 
analysis  values  and  remain  weU  below  the 
design  value  of  55  psig.  The  bounding  event 
for  the  containment  drj-well  temperature 
response  is  a  main  steamline  break.  Under 
MELLL  operation,  the  increased  reactor 
vessel  coolant  subcooling  has  no  impact  on 
the  steam  break  flow.  Therefore,  the  peak 
containment  drywell  temperature  for  MELLL 
operation  is  bounded  by  that  presented  for 
the  main  steamline  break  in  the  UFSAR 
Table  6.2-1  and  is  below  the  design 
temperature  of  340  'F.  The  peak  values  of 
drywell  pressure  and  temperature  are 
relatively  insensitive  to  reactor  operating 
conditions. 

The  containment  dynamic  loads  analysis 
for  a  LOCA  is  based  on  the  short-term  LOCA 
analysis  described  above.  The  loads 
considered  for  MELLLA  include  pool  swell, 
condensation,  oscillation,  and  chugging.  The 
analysts  results  show  the  comparisons  are 
bounded  by  the  corresponding  design  basis 
load  definition  in  the  LTSAR.  The  peak 
containment  wetwell  airspace  pressure 
during  a  suppression  pool  swell  period  is 
calculated  to  be  38.0  psig  which  is  within  the 
design  limit  of  55  psig. 

In  addition,  the  radiological  analysis  for  a 
LOCA  is  not  effected  by  implementation  of 
the  ARTS/MELLLA  chai^. 

d]  Results  of  the  Anticipated  Transients 
Without  Scram  (ATWS)  analysis  conducted 
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for  operation  in  the  MELLL  domain  showed 
that  the  maximum  values  of  the  key 
performance  parameters  (i.e.,  fuel  cladding 
temperature  and  reactor  vessel  bottom 
pressure)  were  within  the  generic  limits 
Tpported  in  GE's  "Assessment  of  BWR 
Mitigation  ATWS,"  Vol.  n,  NEDO-24222, 
dated  February  1981.  The  other  key 
performance  parameter,  suppression  f)ool 
temperature,  shows  an  increase  above  190°  F 
due  to  operation  in  the  MELLL  region.  As  a 
result,  injection  of  a  sodium  pentaborate 
solution  with  a  higher  enrichment  of  Boron- 
10  from  the  Standby  Liquid  Control  System 
it  required  to  reduce  reactivity  sooner. 
Evaluation  of  the  required  Boron — 10 
anrichment  of  29%  has  been  determined  to 
be  sufficient  to  satisfy  this  requirement. 
Thus,  operation  in  the  MELLL  domain  will 
have  no  adverse  impact  on  the  capability  to 
mitigate  postulated  ATWS  events  in  the 
eocpanded  operating  region. 

e)  Introduction  of  a  statically  based  Rod 
Withdrawal  Error  pRWE).  The  proposed  new 

'  RBM  system  with  power-dependent  setpoints 
requires  new  RWE  analyses  be  performed  to 
determine  the  MCPR  requirements  and 
oorrespondlng  setpoints.  The  generic  analysis 
and  its  effect  on  the  MCPR  safety  limits  and 
Critical  Power  Ratio  (CPR)  correlations  are 
discussed  in  Attachment  3,  "Maximum 
Extended  Load  Line  Limit  and  ARTS 
Improvement  Program  Analysis  for  Limerick 
Generating  Station  Units  1  and  2,"  NEDC- 
32193P,  Revision  1,  dated  July  1993, 
Subsection  10.3.1.  The  new  RWE  analysis  for 
UaS  Units  1  and  2,  is  valid  for  all  GE  fuel 
types  including  GE  11  and  is  also  appUcable 
to  Asea  Brown  Boveri  (ABB)  and  Siemens 
Nuclear  Power  (SNP)  qualification  fuel 
bundles.  This  analyses  method  will  be 
applied  to  future  core  reload  analyses  to 
maintain  the  MCPR  safety  limit 

f)  Control  Rod  Drop  Accident 
LGS,  Units  1  and  2  employs  banked 

position  withdrawal  sequences  (BPWS)  for 
control  rod  movement  The  Control  Rod  Drop 
Accident  (CRDA)  for  BPWS  plants  have  been 
generically  analyzed  for  GE  fuel  designs  (i.e., 
"GE  Standard  Application  for  Reactor  Fuel, 
GESTAR II,"  ^fEDE-24011-P-A-10  and 
GESTAR II  United  States  Supplement, 
NEDE-24011-P-A-lO-US,  dated  February 
1991)  and  are  apphcable  to  ABB  and  SNP 
qualification  fuel  bundles.  A  CRDA  event  is 
a  startup  accident  evaluated  at  hot  and 
standby  condiUons  which  are  unaffected  by 
operation  in  the  MELLL  domain.  There  is  no 
change  to  the  CRDA  analysis  basis  ot  results 
as  presented  in  the  NEDB  reports  cited  above 
and  therefore  the  conclusions  for  CRDA  are 
applicable  for  operation  In  the  MELLL 
domain  and  with  the  ARTS  Improvement 
Program. 

g)  Fuel  Loading  Error 

Power  operation  does  not  impact  the 
analysis  of  the  fuel  loading  error  accidents. 
Thus,  the  bases  for  the  LGS,  Unit  1  cycle  5 
COLR  are  applicable  to  the  proposed 
implementation  of  the  ARTS/MELLLA. 

b)  Recirculation  pimsp  runout 

The  results  In  Attachment  3  [of  the  August 
27, 1993  amendment  request),  "Maximum 
Ebrtended  Load  Line  Limit  and  ARTS 
Improvement  Program  Analysis  for  Limerick 
Gqneiating  Station  Unita  1  and  2,"  NEDC- 


32193P  Revision  1,  dated  July  1993  Table  8- 
1,  show  the  Reactor  Internal  Pressure 
Differences  are  bounded  for  MELLL 
operation  by  the  design  basis  results  for 
recirculation  pump  runout  along  the  rated 
rod  line  and  thus,  the  reactor  internals  have 
adequate  design  margin  for  operation  in  the 
MELLL  region. 

i)  Recirculation  pump  runback 

The  recirculation  pumps  runback 
intermediate  speed  will  be  reset  at  42%.  The 
resulting  power  level  when  operating  on  the 
MELLL  Rod  line  is  now  sufficiently  low 
enough  to  be  within  the  nominal  capacity  of 
the  two  feedwater  pumps  in  the  event  of  a 
feedwater  pump  trip. 

))  Reactor  Internals  Vibration 

To  support  the  operation  of  LGS,  Units  1 
and  2  in  the  MELLL  region,  the  vibration 
measurements  at  Browns  Ferry  Unit  1  were 
analyzed  to  determine  if  there  would  be  any 
detrimental  effects  to  the  reactor  internals 
due  to  this  mode  of  of)eration.  The  results 
show  the  maximum  steam  flow  that  will  be 
generated  in  the  MELLL  region  will  be  no 
more  than  from  rated  power/Cow  condition. 
Therefore,  the  reactor  internals  inside  the 
reactor  vessel  shroud  and  in  the  upper  region 
of  the  reactor  vessel  will  not  be  affected  by 
operation  in  the  MELLL  region. 

Vibration  of  the  reactor  internal 
components  in  the  annulus  region  (i.e., 
outside  the  reactor  vessel  shroud)  is  expected 
to  increase  slightly  due  to  the  increase  in  the 
recirculation  drive  flow.  However,  this  drive 
flow  will  never  exceed  that  at  rated  core 
power  and  rated  core  flow.  Therefore,  the 
flow  Induced  vibration  effect  on  the  reactor 
internal  components  outside  the  shroud 
during  MELLL  operation  would  not  exceed 
the  acceptance  criteria  currently  established. 
Thus,  operation  in  the  MELLL  region  will  not 
have  any  detrimental  effects  on  the  reactor 
internals  due  to  flow  induced  vibration. 

k)  Single  Loop  Operation  (SLO) 

To  support  the  additional  operation 
domain  above  the  rated  line,  three  key  issues 
were  addressed  in  this  study.  These  were  the 
MCPR  fuel  cladding  integrity  safety  limit,  the 
MCPR  operating  limit,  and  the  LOCA 
analysis  for  the  SLO  mode.  The  studies  show 
the  results  for  one-loop  operation  cases 
would  not  be  more  limiting  than  thermal  and 
overpressure  consequences  of  a  two  pump 
operation.  This  conclusion  is  applicable  to 
SLO  conditions  vrithin  the  LGS,  Units  1  and 
2  expanded  operating  domain. 

The  updated  SAFER/GESTR-LOCA 
analysis  for  SLO  was  performed  using  the 
conservative  input  assumptions  and  a  0.9 
MAPLHGR  multiplier.  The  required 
MAPLHGR  multipliers  at  the  SLO  power- 
flow  condition  are  more  restrictive  than  the 
value  assumed  in  the  SAFER/GESTR-LOCA 
analysis  for  SLO.  Therefore,  this  analysis  for 
SLO  is  conservative  and  bounding  for  LGS, 
Units  1  and  2. 

No  new  component  and/or  system 
interactions  that  could  lead  to  an  accident 
created  by  the  proposed  changes.  No  new 
challenges  to  equipment  are  involved  with 
Implementation  of  ARTS/MELLLA  changes. 
The  probability  of  any  accident  is  not 
increased  by  operating  in  the  expanded 
operating  domain  because  formulation  of  the 
flow-biased  Average  Power  Range  Monitor 


(APRM)  rod  block  trip  equation,  including  a 
new  maximum  value  for  the  APRM  rod  block 
has  been  established  to  maintain  margin 
between  the  APRM  rod  block  setpoint  and 
the  APRM  scram  setpoint  Additionally,  the 
proposed  changes  will  have  no  effect  on  any 
accident  initiating  mechanisms.  No 
equipment  that  is  assumed  to  fail  in  an 
accident  is  affected  by  implementation  of  the 
ARTS/MELLLA  changes.  Equipment 
environment,  operating  conditions,  and 
equipment  interactions  are  not  adversely 
affected  by  the  proposed  changes. 

The  radiological  consequences  of  all 
analyzed  events  are  unchanged  and  in 
addition,  the  consequences  of  all  the 
transiehts  will  not  cause  the  MCPR  safety 
limit  to  be  exceeded. 

Therefore,  the  proposed  TS  changes  do  not 
involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Implementation  of  the  ARTS/MELLLA 
changes  does  not  create  any  new  failure 
nxide  or  sequence  of  events  that  can  lead  to 
an  accident  of  a  different  type  than  any 
previously  evaluated.  The  APRM  rod  block 
trip  setpoint  will  continue  to  block  control 
rod  withdrawal  when  core  pwwer 
significantly  exceeds  normal  limits  and 
approaches  the  scram  level.  The  APRM 
scram  trip  setpoint  will  continue  to  initiate 
a  scram  if  the  increasing  core  |X)wer/flow 
condition  continues  beyond  the  APRM  rod 
block  setpoint.  The  profxjsed  changes  to  the 
RBM  system  have  been  designed  to  enhance 
the  reliability  and  accuracy  of  the  RBM 
system  without  impacting  the  degree  of 
isolation  of  the  RBM  sj-stem  from  other  plant 
systems.  The  function  of  the  RBM  system 
will  not  change.  Implementation  of  the 
ARTS/MELLLA  changes  does  not  increase 
challenges  or  create  any  new  challenges  to 
safety-related  systems  or  equipment,  or  other 
equipment  whose  failure  could  cause  an 
accident  The  SLCS  retains  the  capability  to 
shutdown  the  reactor  as  originally  designed. 
Also,  implementation  of  the  ARTS/MELLLA 
changes  does  not  involve  any  new  challenges 
to  a  fission  product  barrier. 

Therefore,  the  proposed  TS  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  margin  of  safety  as  defined  in  the  TS 
is  not  reduced  because  the  results  of  all  the 
safety  analysis  are  within  allowable  values 
The  margin  of  safety  for  the  MCPR  safety 
limit  and  the  limits  associated  with  a  LOCA 
will  be  maintained.  The  peak  analyzed 
containment  pressure  does  not  change  and 
thus,  the  margin  of  safety  for  the  containment 
does  not  change.  The  SLCS  retains  the 
capability  to  bring  the  reactor  to  a  cold 
shutdown  condition  from  full  power  steady 
state  operating  conditions,  as  originally 
designed. 

Therefore,  the  proposed  TS  changes  do  not 
involve  a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
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review,  it  appears  that  the  three 
standards  of  10  CFR  50  92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library.  500 
High  Street.  Pottstown.  Pennsylvania 
19464. 

Attorney  for  licensee:  J.  \V.  Durham. 
St..  Esquire.  Sr.  V.P.  and  General 
Counsel.  Philadelphia  Electric 
Company.  2301  Market  Street. 
Philadelphia.  Pennsylvania  19101 

NRC  Project  Director:  Michael  L 
Boyle,  Acting 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311.  Salem 
Nuclear  Generating  Station.  Unit  Nos.  1 
and  2.  Salem  County,  New  |ersey 

Date  of  amendment  request: 
November  17. 1992 

Description  of  amendment  request: 
The  proposed  amendments  would 
clarify  Technical  Specifications  3.12.3. 
"Charging  Pump — Shutdown."  and 
3,1.2.4.  "Charging  Pump — Operation." 
to  make  them  consistent  with  Technical 
Specification  3.5.3.  "ECCS 
Subsystems— T,»,  <350  "F."  by 
requiring  that  only  one  charging  pump 
or  one  safety  injection  pump  be 
operable  in  Mode  4  when  the 
temperature  of  any  cold  leg  is  less  than 
or  equal  to  312  °F.  Mode  5.  or  Mode  6 
when  the  head  is  on  the  reactor  vessel. 
Technical  Specifications  3/4.4.3  for  Unit 
1  and  3/4.4.5  for  Unit  2.  "Relief  Valves" 
and  Technical  Specifications  3.4.9.3  for 
Unit  1  and  3.4.10.3  for  Unit  2, 
"Overpressure  Protection  Systems." 
would  be  changed  to  incorporate  the 
guidance  provided  by  the  NRC  staff  in 
Generic  Letter  90-06  (GL  90-06).  with 
one  exception.  If  both  power  operated 
relief  valves  (PORV)  or  both  block 
valves  are  inoperable  for  reasons  other 
than  seat  leakage,  an  allowed  outage 
time  of  6  hours  would  be  provided  to 
restore  at  least  one  PORV  or  block  valve 
to  operable,  instead  of  the  one  hour 
recommended  by  GL  90-06. 

An  additional  change  to  the  Unit  1 
Technical  Specifications,  Section 
4.4.9.3.1.  has  been  proposed  to  delete 
reference  to  a  specific  ASME  valve 
category. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
iasuB  of  DO  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  or  malfunction  of  equipment 


important  to  safety  previously  evaluated 
This  change  will  !put  in  place) 
administrative  restrictions  on  the  Low 
Temperatxire  Overpressure  Protection  System 
and  the  PORVi  thereby  improving  reliability 
and  availability  to  respond  to  a  Steam 
Generator  Tube  Rupture  and  overpressure 
transient.  The  proposed  amendment  requires 
that  power  be  maintained  to  block  valves  that 
are  closed  to  isolate  a  leaking  PORV.  This 
change  ensures  that  the  block  valves  can  be 
opened  on  demand  from  the  control  room. 
Power  is  maintained  to  the  block  valves  so 
that  it  is  operable  and  may  be  subseqtiently 
opened  to  allow  the  PORV  to  be  used  to 
control  reactor  pressure.  This  change  actually 
improves  overall  plant  safiety.  Therefore,  the 
proposed  amendment  does  not  involve  a 
procedural  or  physical  change  to  any 
structure,  system  or  component  that 
significantly  affects  accident/malfunction 
probabiUties  or  consequences  previously 
evaluated  in  the  LTSAR. 

2.  Will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated.  The  proposed 
amendment  does  not  involve  any  physical 
changes  to  plant  strjctures.  components,  or 
systems.  With  the  exception  of  maintaining 
power  to  a  block  valve  closed  to  isolate  a 
leaking  PORV.  which  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident,  the  proposed  change  will  not 
impose  any  different  requirements  on  plant 
operation.  Therefore,  the  proposed  changes 
do  not  create  the  possibility  of  a  new  or 
different  accident  from  any  previously 
evaluated. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety.  The  proposed  changes 
actually  increase  the  overall  margin  of  safety 
by  improving  the  availability  and  reliability 
of  the  PORVs  and  Block  valves  in  response 
to  Steam  Generator  Tube  Rupture  events,  and 
the  PORVs  in  response  to  overpressure 
transients. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  mvolves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  library.  112 
West  Broadway.  Salem,  New  Jersey 
08079 

A  ttomey  for  licensee:  Mark  J. 
Wetterhahn.  Esquire,  Winston  and 
Strawn.  1400  L  Street.  NW., 
Washington,  DC  20005-3502 

NRC  Project  Director:  Michael  L. 
Boyle,  Acting 

Rochester  Gas  and  Electric 
Corporation,  Docket  No.  50-244,  R.  E. 
Ginna  Nuclear  Power  Plant,  Wajme 
County,  New  York 

Date  of  amendment  request: 
IDecsmber  17, 1902.  as  supplemented  by 
two  letters,  dated  April  8, 1993. 

Description  of  amendment  request: 
The  proposed  amendment  would 


eliminate  the  use  of  the  high 
concentration  boric  acid  as  a  safety- 
related  source  for  the  safety-injection 
pumps.  Analysis  for  the  limiting 
accident  (steam  line  break)  has  been 
performed  using  only  the  minimum 
boron  concentration  in  the  refueling 
water  storage  tank  (RWST)  (2000  ppm) 
Proposed  changes  are  also  included  to 
increase  allowable  outage  times  (AOTs) 
and  a  requirement  to  allow  berating  Ihe 
reactor  to  a  shutdouTi  margin  equivalent 
to  at  least  2.45%  delta  k/k  at  cold 
shutdown  conditions  with  no  Xenon. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  Excerpts  of  the  licensee's 
analysis  are  presented  below: 

In  accordance  with  10CFR50.91,  this 
change  to  the  Technical  Specification  has 
been  evaluated  to  determine  if  the  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would: 

1  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated:  or 

2.  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated:  or 

3.  Involve  significant  reduction  in  the 
margin  of  safety. 

The  reduction  in  the  boron  concentration 
of  the  BASTs  (boric  acid  storage  tank]  will 
not  affect  the  probability  of  an  accident 
because  reducing  the  concentration  wOl  not 
cause  a  design  basis  accident  to  occur.  The 
consequences  of  previously  evaluated 
accidents  has  been  evaluated  in  (Attachment 
C  of  the  licensee's  application,  dated 
December  17. 1992.1  Since  all  criteria  have 
been  satisfied  the  consequenpes  of  any 
accident  have  not  increased. 

The  change  to  Technical  Specifications 
allows  the  injection  of  2000  ppm  boric  acid 
vs.  12%.  SI  (safety  injection]  pump  suction 
would  be  from  the  RWST.  This  eliminates 
the  necessity  of  switching  from  the  B.*.STs  to 
the  RWST.  reducing  the  complexity  of  the 
operation.  Since  the  pumps  remain 
connected  to  the  RWST  throughout  the 
injection  phase  there  b  no  possibility  of  a 
new  or  different  kind  of  accident. 

The  reduction  in  the  concentration  of  boric 
acid  injected  into  the  primary  system  for 
accident  mitigation  has  been  analyzed  in 
(Attachment  C  of  the  licensee's  application, 
dated  December  17. 1992.)  (Attachment  C  of 
the  licensee's  application,  dated  December 
17. 1992]  concludes  that  all  applicable 
criteria  are  satisfied.  Since  all  criteria  are 
satisfied  there  is  no  reduction  in  the  margin 
of  safaty. 

The  proposed  change  to  include  an  action 
statement  whan  ix>  flow  paths  are  available 
during  core  alterations  or  positive  reactivity 
changes  minimizes  the  potential  for 
reactivity  excursions  without  compensating 
measures  available  for  reactivity  control.  This 
proposed  change  is  also  consistent  with  the 
action  described  in  NUREG-0452. 
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The  proposed  change  Specification  3.3.1.2 
to  include  a  1  hour  completion  to  restore  the 
RVVST  water  volume  is  consistent  with 
NUREG-0452  and  considered  reasonable 

The  proposed  increase  in  the  allowable 
outage  times  (AOTs)  from  24  to  72  hours  is 
based  on  the  low  protwbility  of  a  Design 
Basis  Accident  occurring  during  this  period 
of  inoperabiiity  and  is  consistent  with 
NUREG-0452.  The  NRC  evaluation, 
described  in  an  NRC  memorandum  to  V. 
Stello.  Jr.  from  R.  L  Baer  "Recommended 
Interim  Revisions  to  LCOs  [limiting 
condition  for  operations]  for  ECCS 
(emergency  core  cooling  system] 
Components,"  December  1. 1975,  concluded 
that  an  AOT  to  72  hours  has  only  a  slight 
impact  on  the  system  average  unreliability 
and  is  considered  negligible.  The  proposed 
change  to  borate  to  a  shutdown  margin  of  at 
least  2.45%  delta  k/k  with  no  xenon  at  cold 
sihutdown  conditions  compensates  for  a  long 
tferm  xenon  decay  and  temperature  reduction. 

|The  NRC  staff  has  reviewed  the 
Utensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
I  Local  Public  Document  Room 
location:  Rochester  Public  Library.  115 
South  Avenue.  Rochester.  New  York 
14610 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Winston  &  Strawn.  1400  L 
Street.  NW..  Washington,  DC  20005 

NRC  Project  Director:  Walter  R.  Butler 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company.  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 
Ohio 

I  Date  of  amendment  request:  August 
3b.  1993 

Description  of  amendment  request: 
The  proposed  amendment  would  add  an 
Action  statement  to  Technical 
Specification  (TS)  3/4.6.4.3. 
"Containment  Hydrogen  Dilution 
System."  which  would  apply  when  both 
containment  hydrogen  dilution  (CHD) 
systems  are  ino]}erable  and  allow  72 
hours  to  return  one  of  the  two 
inoperable  CHD  systems  to  operable 
status  or  be  in  at  least  Hot  Standby 
within  the  next  six  hours.  Also,  the 
associated  TS  Bases  Section  3/4.6.4. 
"Combustible  Gas  Control."  would  be 
revised  to  clarify  the  discussion  of  the 
CHD  and  containment  hydrogen  purge 
systems,  and  to  add  mention  of  the 
capability  to  install  an  external 
hydrogen  recombination  system.  The 
proposed  amendment  completely 
supersedes  the  application  submitted  on 
December  21, 1992,  which  was  noticed 


in  the  Federal  Register  on  February  3, 
1993  (58  FR  7007). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

Toledo  Edison  has  reviewed  the  prop>osed 
change  and  determined  that  a  significant 
hazards  consideration  does  not  exist  because 
operation  of  the  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1.  in  accordance  with  these 
changes  would: 

la.  Not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  no  Updated  Safety 
Analysis  Report  (USAR)  accident  initiators 
are  affected  by  the  proposed  changes.  The 
proposed  change  to  TS  3/4.6.4.3  adding  an 
additional  Action  statement  allowing  lx)th 
containment  hydrogen  dilution  systems  to  be 
inoperable  for  up  to  72  hours  has  no  bearing 
on  the  probability  of  an  accident  previously 
evaluated.  The  proposed  changes  to  TS  Bases 
3/4.6.4  provide  additional  clarif>ii^ 
information  regarding  the  containment 
Hydrogen  Purge  System  Filter  Unit  and  the 
Hydrogen  Recombiner  System,  and  have  no 
adverse  effect  on  the  probability  of 
experiencing  an  accident  previously 
evaluated. 

lb.  Not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  changes  do 
not  invalidate  accident  conditions  or 
assumptions  used  in  evaluating  \he 
radiological  consequences  of  any  accident. 
The  proposed  change  to  TS  3/4.6.4.3  adding 
an  additional  Action  statement  allowing  both 
containment  hydrogen  dilution  system  to  be 
inoperable  for  up  to  72  hours  does  not  alter 
the  source  term,  containment  isolation,  or 
allowable  releases,  and  therefore  will  not 
increase  the  radiological  consequences  of  a 
previously  evaluated  accident.  The  proposed 
changes  to  TS  Bases  3/4.6.4  provide 
additional  clarifying  information  regarding 
the  Containment  Hydrogen  Purge  System 
Filter  Unit  and  the  Hydrogen  Recombiner 
System,  and  have  no  adverse  effect  on  the 
consequences  of  an  accident  previously 
evaluated. 

2a.  Not  create  the  possibility  of  a  new  kind 
of  accident  from  any  accident  previously 
evaluated  because  no  new  types  of  failtires  or 
accident  initiators  are  introduced  by  the 
proposed  changes. 

2b.  Not  create  the  possibility  of  a  different 
kind  of  accident  from  any  accident 
previously  evaluated  because  no  different 
accident  initiators  or  failure  mechanisms  are 
introduced  by  the  proposed  changes. 

3.  Not  involve  a  significant  reduction  in 
the  margin  of  safety.  The  proposed  change  to 
TS  3/4.6.4.3  adding  an  additional  Action 
statement  allowing  both  containment 
hydrogen  dilution  systems  to  be  inoperable 
for  up  to  72  hours  will  not  have  an  adverse 
effect  on  the  margin  of  safety  because  the 
lower  flammability  limit  of  four  percent  by 
volume  hydrogen  would  not  be  reached  until 
approximately  28  days  following  a  postulated 
Loss  of  Coolant  Accident  (LOCA).  This 
provides  ample  time  to  either  restore  at  least 


one  containment  hydrogen  dilution  system  to 
functionality  (depending  on  the  location  and 
cause  for  inoperabiiity).  or  to  install  the 
external  hydrogen  recombination  system,  in 
the  highly  unlikely  event  that  a  LOCA  occurs 
during  the  72-hour  allowable  outage  lime.  All 
accident  analyses  will  remain  valid.  The 
proposed  changes  to  TS  Bases  3/4.6  4 
provides  additional  clarifying  information 
and  have  no  adverse  impact  on  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NUC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department.  2801  Bancroft 
Avenue.  Toledo.  Ohio  43606. 

Attorney  for  licensee:  Jay  E.  Silberg. 
Esquire.  Shaw.  Pittman.  Potts  and 
Trowbridge,  2300  N  Street.  N.W.. 
Washington.  DC  20037. 

NEC  Project  Director  John  N.  Hannon 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has     ■ 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
pubhshed  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
writh  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
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amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  N\V..  Washington.  DC  20555,  and 
at  the  local  pubUc  document  rooms  for 
the  particular  facilities  involved. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318.  Calvert 
QifEs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2.  Calvert  County,  Maryland 

Dafe  of  application  for  amendments: 
April  1,  1993 

Bnef  description  of  amendments:  The 
amendments  pro\ide  changes  and 
clarifications  which  separate  the 
requirements  for  borated  water  sources 
and  flow  paths  needed  in  Mode  1  above 
80  percent  of  rated  thermal  power  to 
mitigate  a  small  break  loss-of-coolant 
accident  from  the  requirements  for 
borated  water  tu\d  flow  paths  needed  in 
Modes  1  through  4  to  provide 
emergency  boration. 

Date  of  issuance:  September  20. 1993 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  182  and  159 

Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  28. 1993  (58  FR  25852) 
The  Commission's  related  evaluation  of 
these  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  20, 
1993.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location.  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Boston  Edison  Company,  Docket  No. 
50-293.  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  application  for  amendment: 
October  30, 1992 

Brief  description  of  amendment:  This 
amendment  revises  Technical 
Specifications  to  specify  limiting 
conditions  of  operation  and  surveillance 
requirements  for  inservice  code  testing. 
The  change  also  incorporates  the  term 
"Refueling  Inter\'al"  in  the  definitions 
to  specify  the  interval  between 
designated  ASME  Code  section  XI 
surveillances  and  revises  the  definition 
of  surveillance  interval  to  allow  the 
25%  tolerance  to  be  applied  to  the 
refueling  interval  period  of  24  months. 
In  addition,  by  letters  dated  February 
11, 1993  and  March  29, 1993,  changes 
were  made  to  the  Bases  sections 


regarding  core  spray  and  LPQ  system, 
and  drywell  temperature. 

Date  of  issuance:  September  28, 1993 

Effective  date:  September  28,  1993 

Amendment  No.:  149 

Facility  Operating  License  No.  DPR- 
35:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  December  23, 1992  (57  FR 
61108) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  28, 
1993 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street,  Plymouth.  Massachusetts 
02360. 

Carolina  Power  &  Light  Company,  et 
al..  Docket  Nos.  50-325  and  50-324. 
Bnmswick  Steam  Electric  Plant,  Units 
1  and  2,  Brunswick  County,  North 
Carolina 

Date  of  application  for  amendments: 
December  28. 1992 

Brief  Description  of  amendments:  The 
amendments  change  the  technical 
specifications  to  (1)  delete  operational 
condition  5  from  the  appbcability 
requirements  of  TS  3.1.5  regarding 
standby  Uquid  control  system  (SLCS). 
|2)  remove  the  associated  action 
statement  for  operational  condition  5, 
(3)  delete  both  the  operabiUty  and 
surveillance  requirements  in  Table 
3.3.2-1.  Isolation  Actuation 
Instrumentation,  and  Table  4.3.2-1, 
Isolation  Actuation  Instrumentation 
Surveillance  Requirements  that  are 
associated  with  the  SLCS  initiation 
while  in  operational  condition  3.  and  (4) 
make  editorial  corrections  by  adding  the 
word  "operational"  before  the  words 
"conditions"  and  "condition", 
respectively,  in  the  applicability  and 
action  statements  of  "TS  3.1.5  to 
correspond  with  current  TS 
terminology. 
Date  of  issuance:  September  23, 1993 
Effective  date:  September  23. 1993 
Amendment  Nos.:  165  and  196 
Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62.  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  31. 1993  (58  FR  16852) 
The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  23, 
1993.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 


Wihnington,  North  Carolina  28403- 
3297. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  application  for  amendment: 
June  22. 1993 

Brief  description  of  amendment:  The 
amendment  replaces  Section  4  0.6  of  the 
Haddam  Neck  Technical  Specifications 
(TS),  "Augmented  Inservice  Inspection 
Program  "  with  a  new  TS  Section  4.0.6. 
"Augmented  Erosion/Corrosion 
Program." 

Date  of  issuance:  September  29, 1993 

Effective  date:  September  29, 1993 

Amendment  No.:  165 

Facility  Operating  License  No  DPR- 
61.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  18. 1993  (58  FR  43923) 
The  Commission's  related  evaluation  of 
this  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  29. 1993. 
No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457. 

Consolidated  Edison  Company  of  New 
York.  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  Na  2, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
September  29, 1992,  as  supplemented 
by  letters  dated  February  19, 1993.  June 
10, 1993.  and  July  19. 1993. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  amend  the  480V 
Emergency  Bus  Undervoltage  Pegraded 
Voltage)  actuation  setpoint. 

Date  of  issuance:  September  22. 1993 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  at  the  next 
outage  of  sufficient  duration  to  effect  the 
plant  modification. 

Amendment  No.:  165 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  25. 1992  (57  FR 
55578) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  22. 
1993.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Docun!>€nt  Room 
location:  White  Plains  PubUc  Library, 
100  Martina  Avenue,  White  Plains.  New 
York  10610. 
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Consumers  Power  Company,  Docket 
No.  50-255,  Palisades  Plant,  Van  Buren 
County.  Michigan 

Date  of  application  for  amendment: 
September  3. 1993. 

Brief  description  of  amendment:  This 
ainendmeDt  revises  Tables  3.23-1  and 
3.23-2  to  include  the  fuel  assemblies 
installed  for  Cycle  11  and  to  delete  the 
reference  of  the  number  of  fuel  rods  in 
the  assemblies.  The  bases  for  several 
Technical  Specification  sections  have 
been  chanced  to  reflect  the  updated 
revision  of  the  analytical  reports. 

Date  of  issuance:  Septemoer  21, 1993 

Effective  date:  September  21, 1993 

Amendment  No.:  159 

Facility  Operating  License  No.  DPR- 
20.  Amendment  revises  the  Technical 
Specifications.  Public  comments 
requested  as  to  proposed  no  significant 
hazards  consideration:  No. 

The  Commission's  related  evaluation 
of  the  amendm«it,  finding  of  emergency 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  September  21. 1993. 

Attorney  for  licensee:  ]udd  L  Bacon, 
Esquire,  Consiuners  Power  Company. 
212  West  Michigan  Avenue,  Jackson, 
Michigan  49201 

Local  Public  Document  Room 
location:  Van  Wvlen  Library,  Hope 
College.  Holland,  Michigan  49423. 

NEC  Project  Z>jrector.  William  M. 
Dean,  Acting 

Duke  Power  Company,  Docket  Nos.  50- 
269,  50-270.  and  50-287,  Occmee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  application  of  amendments: 
February  25, 1993,  as  supplemented 
May  20  and  August  31. 1993 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  to  change  the  frequency 
of  reporting  the  quantity  of  each  of  the 
principal  radionucUdes  released  from 
the  plant  site  to  unrestricted  areas  in 
Uquid  and  in  gaseous  effluents  from 
semiannual  to  annual. 

j  Date  of  issuance:  September  24, 1993 
I  Effective  date:  September  24, 1993 

Amendment  Nos.:  202,  202,  and  199 
for  Units  1,2,  and  3,  respectively. 

Facility  Operating  License  Nos.  DPR- 
38.  DPR-47.  and  DPR-55:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  4, 1993  (58  FR  41504) 
The  August  31, 1993,  letter  provided 
clarifying  information  that  did  not 
change  the  scope  of  NRC's  proposed 
finding  of  no  significant  hazards 
consideration  determination. 


The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  24. 
1993.  No  significant  hazards 
consideration  comments  received;  No 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street.  Walhalla. 
South  CaroUna  29691 

Duquesne  Light  Company,  et  al.,  Docket 
No.  50^12.  Beaver  Valley  Power 
Station,  Unit  2,  Shippingport, 
Pennsylvania 

Date  of  application  for  amendment: 
October  15. 1991.  as  supplemented 
January  27.  February  25  and  July  20. 
1992. 

Brief  description  of  amendment:  The 
amendment  revises  the  Appendix  A 
Technical  Specificaticm  Limiting 
Condition  for  Operation  (LCO)  3.1.3.4. 
On  May  1, 1992.  the  Commission  issued 
Amendment  No.  46  which  increased  the 
allowable  control  rod  drop  time  from 
2.2  seconds  to  2.7  seconds.  That  change 
authorized  the  use  of  the  VANTAGE  5H 
fuel  design  in  future  operating  cycles.  In 
addition,  certain  Bases  sections  were 
changed  to  reflect  the  modified  DNB 
design  basis  which  used  the  new 
Westinghouse  correlation,  WRB-1.  for 
predicting  critical  heat  flux  and  the 
MINI  Revised  Thermal  Design 
Procedure  (MINI-RTDP). 

The  NRC  staff  had  not  completed  its 
evaluation  of  the  control  room  operator 
dose  resulting  from  a  projected  18%  of 
the  fuel  rods  being  damaged  (due  to  the 
increased  control  rod  droptime)  during 
a  locked  rotor  accident.  Since  the  staff 
had  determined  that  the  offsite 
consequences  were  acceptable  and.  a 
generally  acceptable  approach  had  been 
followed  by  Duquesne  Light  Company 
(DLC)  in  the  calculation  of  control  room 
operator  doses.  DLC's  calculation  of  the 
control  room  operator  dose  was 
accept^le  for  cycle  4  only,  and  the 
amendment  was  modified  acccordingly 
through  the  addition  of  a  footnote  to 
LCO  3.1.3.4. 

For  the  NTIC  staff  to  complete  its 
evaluation  of  the  control  room  operator 
dose,  additional  meteorological 
information  was  requested.  On  July  20, 
1992.  DLC  submitted  the  requested 
meteorological  data  to  support  the  nI^C 
staff's  review  of  the  control  room 
operator  doses  for  the  locked  rotor 
event. 

This  amendment  specifically  deletes 
the  footnote  previously  added  by 
Amendment  No.  46  to  LCO  3.1.8.4 
prohibiting  operation  beyond  cycle  4 
with  VANTAGE  5H  hiel. 
.  Date  of  issuance:  September  28, 1993 

Effective  date:  September  28, 1993 

Amendment  No:  57 


Facility  Operating  License  No.  NPF- 
73.  Amendment  revised  the  Technical 
Specifications  and/or  License. 

Date  of  initial  notice  in  Federal 
Register  January  22, 1992  (57  FR  2592) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  28. 
1993 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa. 
Pennsylvania  15001. 

Entergy  Operations.  Inc.,  Docket  No. 
50-313,  Arkansas  Nuclear  One.  Unit 
No.  1,  Pope  County,  Arkansas 

Date  of  amendment  request:  May  7. 
1993 

Brief  description  of  amendment:  The 
amendment  changed  Technical 
Specification  6.12.3.2  by  replacing  the 
current  references  to  Babcock  4  Wilcox 
topical  reports  with  references  to  BAW- 
10179P-A.  "Safety  Criteria  and 
Methodology  for  Acceptable  Cycle 
Reload  Analyses."  The  change  also 
specified  that  the  approved  revision 
number  of  BAW-10179P-A  will  be 
identified  in  the  Core  Operating  Limits 
Report  for  ANO-1. 

Lkite  of  issuance:  September  24, 1993 

Effective  date:  September  24. 1993 

Amendment  No.:  169 

Facility  Operating  License  No  DPR- 
51.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  21.  1993  (58  FR  39049) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  24. 
1993.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
/ocation.  Tomhnson  Library.  Arkansas 
Tech  University.  Russellville.  Arkansas 
72801 

Entergy  Operations,  Inc.,  Docket  No. 
50-368,  Arkansas  Nuclear  One,  Unit 
No.  2,  Pope  County,  Arkansas 

Date  of  application  for  amendment: 
May  7.  1993 

Brief  description  of  amendment:  The 
amendment  reduced  the  maximum 
allowable  linear  power  level-high  trip 
setpoints  associated  with  inoperable 
steam  line  safety  valves  listed  in 
Technical  Specification  Table  3.7-1  and 
revised  the  associated  Bases. 

Date  of  issuance:  September  27. 1993 

Effective  date:  September  27. 1993 

Amendment  No.:  150 

Facility  Operating  License  No.  NPF-6. 
Amendment  revised  the  Technical 
Specifications. 
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Date  of  initial  notice  in  Federal 
Register  June  23.  1993  (58  FR  34074) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  27. 
1993.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library.  Arkansas 
Tech  University.  Russellville.  Arkansas 
72801 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton. 
Georgia,  Docket  Nos.  50-424  and  50- 
425.  Vogtle  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  application  for  amendments: 
September  17, 1992.  as  supplemented 
January  22.  February  26,  and  June  16, 
1993.  " 

Brief  description  of  amendments:  On 
May  21,  1991.  the  NRC  published  in  the 
Federal  Register  (56  FR  23360)  a 
revision  to  its  standards  for  protection 
against  radiation,  including  the 
requirements  of  10  CFR  Part  20, 
Sections  20.1001  through  20.2401  The 
amendments  revise  the  TS  in 
accordance  with  the  new  10  CFR  Part 
20. 

Date  of  issuance:  September  24.  1993 

Effective  date:  September  24.  1993 

Amendment  Nos.:  66  and  45 

Facility  Operating  License  Nos.  NPF- 
68  and  NTF-81:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  14. 1992  (57  FR 
47133)  The  January  22.  February  26.  and 
June  16. 1993,  letters  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  24. 
1993.  No  significant  hazards 
consideration  comments  received;  No 

Local  Public  Document  Room 
location:  Burke  County  Library,  412 
Fourth  Street,  Waynesboro,  Georgia 
30830 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia.  Qty  of  Dalton, 
Georgia,  Docket  Nos.  50-^24  and  50- 
425,  Vogtle  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  application  for  amendments: 
March  1, 1993,  as  supplemented  July  26 
and  August  27, 1993 

Brief  description  of  amendments:  The 
amendments  modify  TS  3/4.3.1, 
"Reactor  Trip  System  Instnunentation," 
TS  3/4.3.2,  "Engineered  Safety  Feature 


Actuation  System  Instrumentation,"  and 
their  associated  Bases  to  relax 
surveillance  test  intervals  and  allowed 
outage  times  for  engineered  safety 
features  actuation  system 
instrumentation  based  on  VVestinghouse 
Topical  Report  WCAPO-10271  as 
previously  approved  by  the  NRC. 

Date  of  issuance:  September  30. 1993 

Effective  date:  September  30. 1993 

Amendment  Nos  :  67  (Unit  1)  and  46 
(Unit  2) 

Facility  Operating  License  Nos.  NPF- 
68  and  NPF-81:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  9. 1993  (58  FR  42350) 
The  August  27, 1993.  letter  corrected 
the  hand-marked  depiction  of  the 
proposed  change  to  agree  with  the 
changes  as  described  by  the  NRC  in  the 
Federal  Register  (58  FR  42350)  on 
August  9. 1993.  This  correction, 
therefore,  did  not  change  the  NRC's 
proposed  finding  of  no  significant 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  30. 
1993.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Burke  County  Library.  412 
Fourth  Street,  Waynesboro,  Georgia 
30830. 

GPU  Nuclear  Corporation,  Docket  No. 
50-320,  Three  Mile  Island  Nuclear 
Station,  Unit  No.  2,  (TMI-2),  Dauphin 
County,  Pennsylvania 

Date  of  application  for  amendment: 
August  6, 1988 

Brief  description  of  amendment:  This 
amendment  changes  the  current  TMI-2 
operating  license  to  a  possession  only 
license. 

Date  of  issuance:  September  14, 1993 

Effective  date:  September  14,  1993 

Amendment  No.:  45 

Facility  Operating  License  No.  DPR- 
13:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  25, 1991  (56  FR  19128) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  14, 
1993.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Pubhcations 
Section,  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg, 
Pennsylvania  17105. 


Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No. 
50-461 ,  Clinton  Power  Station,  Unit  No. 
1,  DeWitt  County,  Illinois 

Date  of  application  for  amendment: 
August  31, 1990 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  provide  increased 
operational  flexibility  for  the  drywell 
post-LOCA  vacuum  relief  valves. 

Date  of  issuance:  September  20,  1993 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  No.:  84 

Facility  Operating  License  No.  NPF- 
62.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  3. 1990  (55  FR  40469) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  20, 
1993.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727. 

Niagara  Mohawk  Power  Corporation, 
Docket  Na  50-410.  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
April  7. 1993 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  3.1.5,  "Standby  Liquid 
Control  System,"  to  remove  the 
requirement  for  the  standby  liquid 
control  system  to  be  operable  in 
OPERATIONAL  CONDITION  5 
(Refueling)  when  any  control  rod  is 
withdrawn. 

Date  of  issuance:  September  30. 1993 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  48 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  28, 1993  (58  FR  25859) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  30, 
1993.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 


North  Atlantic  Energy  Service 
Corporation,  Dockets  Nos.  50-443, 
Seabrook  Station,  Unit  1,  Seabrook, 
Massachusetts 

:  Date  of  amendment  request:  August 
218,  1993 

Brief  Description  of  amendment:  The 
amendment  revises  Technical 
Specification  4.3.2.1,  Table  4.3-2. 
Functional  Unit  8.b  by  deleting  the 
requirement  to  perform  a  CHANNEL 
CHECK  at  least  once  per  12  hours  and 
bv  adding  a  new  requirement  to  perform 
a  TRIP  ACTUATING  DEVICE 
OPERATIONAL  TEST  (TADOT)  at  least 
once  per  92  days.  A  note  is  added  to 
clarify  that  setpoint  verification  is  not 
hta  applicable  to  the  TADOT. 

Date  of  issuance:  September  28, 1993 

Effective  date:  September  28,  1993 
'  Amendment  No.:  25 

Facility  Operating  License  No.  NPF- 
86.  Amendment  revised  the  Technical 
Specifications.  Public  comments 
requested  as  to  proposed  no  significant 
hazards  consideration:  Yes.  (58  PR 
47773.  September  10.  1993)  That  notice 
provided  an  opportunity  to  submit 
comments  on  the  Commission's 
proposed  no  significant  hazards 
consideration  determination.  No 
comments  have  been  received.  The 
notice  also  provided  for  an  opportimity 
to  request  a  hearing  by  October  12, 
1993.  but  indicated  that  if  the 
Commission  makes  a  final  no  significant 
hazards  consideration  determination 
any  such  hearing  would  take  place  after 
issuance  of  the  amendment. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  exigent 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  September  28.  1993. 

Local  Public  Document  Room 
location:  Exeter  PubUc  Library.  47  Front 
Street.  Exeter,  New  Hampshire  03833. 

Northeast  Nuclear  Energy  Company, 
Docket  No.  50-245,  Nfiilstone  Nuclear 
Power  Station,  Unit  1,  New  London 
County,  Connecticut 

Date  of  application  for  amendment: 
May  25. 1993 

Brief  description  of  amendment:  The 
amendment  removes  the  operability  and 
associated  surveillance  requirements  for 
the  main  steam  line  radiation  monitor 
(MSLRM)  scram  and  Group  I 
containment  isolation  functions. 
Justification  for  removal  of  the  MSLRM 
trip  function  was  described  in  Licensing 
Topical  Report  NEDO-31400,  "Safety 
Evaluation  For  Eliminating  the  Boiling 
Water  Reactor  Main  Steam  Line 
Isolation  Valve  Closure  Function  and 
Scram  Function  of  the  Main  Steam  Line 


Radiation  Monitor."  which  was 
approved  by  the  NRC  staff  on  May  15. 
1991.  The  amendment  also  moves  the 
requirements  for  MSLRM  calibration  to 
Surveillance  Requirement  4.6. K.2  and 
makes  some  editorial  changes  to 
Limiting  Condition  for  Operation 
Section  3.6.K.I. 

Dafe  of  issuance:  September  29.  1993 

Effective  date:  September  29.  1993 

Amendment  No.:  64 

Facility  Operating  License  No.  DPR- 
21.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  7.  1993  (58  FR  36441) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  29. 
1993.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center. 
Thames  Valley  State  Technical  College. 
574  New  London  Turnpike,  Norwich. 
Connecticut  06360. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
December  24.  1992 

Brief  description  of  amendments:  The 
amendments  revise  the  combined 
Technical  Specifications  (TS)  3/4.8.2. 
"Onsite  Power  Distribution."  for  Di^lo 
Canyon  Power  Plant  Unit  Nos.  1  and  2 
to  remove  references  to  the 
supplemental  inverters  and  busses  due 
to  replacement  of  six  7.5  kVA  (four  vital 
and  two  supplemental  vital)  inverters 
with  four  kVA  inverters. 
Date  of  issuance:  September  17, 1993 
Effective  date:  September  17. 1993 
Amendment  Nos.:  83  and  82 
Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  w  Federal 
Register  February  17, 1993  (58  FR 
8775) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  17, 
1993.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  CaUfomia  Polytechnic  State 
University.  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo.  California 
93407 

Portland  General  Electric  Company,  et 
al..  Docket  No.  50-344,  Trojan  Nuclear 
Plant,  Columbia  County,  Or^on 

Date  of  application  for  amendment: 
March  16, 1993 


Brief  description  of  amendment:  The 
amendment,  by  Portland  General 
Electric  Company.  PGE  or  the  licensee, 
relocates  those  portions  of  the  Trojan 
Technical  Specifications  (TS)  that  are 
related  to  the  Trojan  Fire  Protection 
Program  from  the  TS  to  Topical  Report 
PGE-1012.  -Trojan  Nuclear  Plant  Fire 
Protection  Plan."  The  amendment  also 
revises  the  Fire  Protection  License 
Condition  in  Operating  License  NPF-1. 

Date  of  issuance:  September  22.  1993 

Effective  date:  September  22,  1993 

Amendment  No.:  192 

Facility  Operating  License  No.  NPF-1 
The  amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  m  Federal 
Register  June  23,  1993  (58  FR  34088). 
and  September  2.  1993  (58  FR  46665) 
The  clarifymg  language  added  to  tiie 
license  condition  did  not  alter  the  staffs 
initial  determination 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  22, 
1993.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Library, 
Portland  State  University,  934  S.W. 
Harrison  Street,  P.O.  Box  1151, 
Portland,  Oregon  97207 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
June  17,  1993 

Brief  description  of  amendments: 
These  amendments  revised  the  Updated 
Final  Safety  Analysis  Report  to  address 
a  potential  single  failure  in  the  rod 
control  system  that  is  not  within  the 
current  hcensing  basis  of  Salem.  Units  - 
1  and  2. 

Date  of  issuance:  September  22. 1993 

Effective  date:  September  22.  1993 

Amendment  Nos.  144  and  122 

Facility  Operating  License  Nos.  DPR- 

70  and  DPR-75.  These  amendments 

revised  the  License. 

Date  of  initial  notice  in  Federal 
Register  June  29.  1993  (58  FR  34833) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  22, 
1993.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway.  Salem.  New  Jersey 
08079 
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Southern  Nuclear  Operatiiig  Company, 
Inc.,  Docket  Nos.  50-348  and  50-364. 
Joseph  M.  Farley  Nuclear  Plant,  Units 

1  and  2,  Houston  County,  Alabama 

Date  of  amendments  request:  June  23. 
1992,  as  supplemented  November  13, 
1992. 

Brief  Description  of  amendments:  The 
amenoments  relocates  the  procedural 
details  of  the  Radiological  Effluent 
Technical  Specifications  (RETS)  to  the 
Offsite  Dose  Calculation  Manual 
(ODCM)  and  relocates  the  procedural 
details  for  soUd  radioactive  wastes  to 
the  Process  Control  Piogram  CPCP).  This 
request  is  in  accordance  with  Generic 
1-etter  89-01. 
Date  of  issuance:  September  20, 1993 
Effective  date:  September  20,  1993 
Amendment  Nos.:  99  and  91 
Facility  Operating  License  Nos.  NPF- 

2  and  NPF-8.  Amendments  revise  the 
Technical  Specifications. 

Dafe  of  initial  notice  in  Federal 
Register  September  30. 1992  (57  FR 
45088)  The  November  13, 1992,  letter 
provided  clarifying  information  that  did 
not  change  the  initial  determination  of 
significant  hazards  consideration  as 
pubhshed  in  the  Federal  Register. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  20, 

1993 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library.  212  W.  Burdeshaw  Street.  P.  O. 
Box  1369,  Dothan,  Alabama  36302 

Southern  Nuclear  Operating  Company. 
Inc.,  Docket  Nos.  50-348  and  50-364, 
Joseph  M.  Farley  Nuclear  Plant,  Units 

1  and  2,  Houston  County,  Alabama 

Date  of  amendments  request:  August 
24, 1992.  as  revised  December  17. 1992, 
March  4, 1993,  and  April  29, 1993 

Brief  Description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  to  implement  the  revised 
10  CFR  Part  20,  Standards  for  Protection 
Against  Radiation. 
Date  of  issuance:  September  21. 1993 
Effective  date:  September  21, 1993 
Amendment  Nos.:  100  and  92 
Facility  Operating  License  Nos.  NPF- 

2  and  NPF-8.  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  noUce  in  Federal 
Register  September  30, 1992  (57  FR 
45089)  and  August  18, 1993  (58  FR 
43932) 

The  Commission's  related  evaliiation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  21, 
1993 

No  significant  hazards  consideration 
comments  received:  No 


Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Bxirdeshaw  Street.  P.  O. 
Box  1369.  Dothan.  Alabama  36302 

Southern  Nuclear  Operating  Company, 
Inc.  Docket  Nos,  50-348  and  50-364. 
Joseph  M.  Farley  Nuclear  Plant,  Units 
1  and  2.  Houston  County.  Alabama 

Date  of  amendments  request:  March 
4, 1992,  as  supplemented  Jime  29, 1993 
Brief  Descnption  of  amendments:  The 
amenoments  (l)  delete  references  to 
diesel  generator  2C  from  TS  3/4.8.1.1 
and  TS  3/4.8.1.2,  (2)  delete  600  volt  load 
centers  J  and  H  as  Usted  in  TS  3/4.8.2 
and  (3)  revise  TS  6.8.1  to  include  a 
reference  to  the  document  that  provides 
the  testing,  maintenance,  and 
procurement  requirements  applicable  to 
the  2C  diesel  generator  and  to  include 
a  requirement  to  inform  the  NRG  if  the 
2C  diesel  generator  is  out  of  service  for 
more  that  -.0  days.  These  changes  allow 
modification  of  the  emergency  electrical 
power  system  to  designate  one  of  the 
existing  emergency  diesel  generators  as 
an  alternate  AC  power  source  as  defined 
In  Regulatory  Guide  1.155.  "Station 
Blackout." 
Date  of  issuance:  September  22, 1993 
Effective  date:  September  22. 1993 
Amendment  Nos.:  101  and  93 
Facility  Operating  License  Nos.  NPF- 
2  and  NPF-8.  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  iwtice  in  Fadwal 
Register  July  21, 1993  (58  FR  39060) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  22, 
1993.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street,  Post 
Office  Box  1369,  Dothan,  Alabama 
36302 

Tennessee  Valley  Authority.  Docket 
Nos.  50-259,  50-260  and  50-296, 
Browns  Ferry  Nuclear  Plant,  Units  1, 2 
and  3,  Limestone  County,  Alabama 

Date  of  application  for  amendments: 
March,  25, 1992  supplemented  January 
29. 199yand  August  27. 1993  (TS  301) 

Brief  description  of  amendments: 
Consistent  with  the  guidance  and 
recommendations  provided  in  NRC 
Generic  Letter  89-01.  these  amendments 
incorporate  programmatic  controls  for 
radiological  effluents  and  radiological 
environmental  monitoring  in  the 
Administrative  Controls  section  of  the 
plant  Technical  Specifications  (TS)  and 
transfer  the  procedural  details  of  the 
Radiological  Effluent  Technical 
Specifications  (RETS)  from  the  TS  to  the 
Ofisite  Dose  Calculation  Manual 


(ODCM)  and  to  the  Process  Control 
Program  (PCP)  as  appropriate. 
Admtionally  these  amendments  delete  a 
redimdant  TS  requirement  pertaining  to 
the  Off-Gas  system  hydrogen  monitors. 

Date  of  issuance:  September  22. 1993 

Effective  date:  September  22.  1993 

Amendment  Nos.:  199— Unit  1,  21&— 
Unit  2.  and  172— Unit  3 

Facility  Operating  License  Nos.  DPR- 
33.  DPR-52  and  DPR-68:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  57  FR  22268  dated  May  27. 
1992  and  58  FR  36447  dated  July  7. 
1993. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  22. 
1993.  No  significant  hazards 
consideration  comments  received:  None 

Local  Public  Document  Room 
location:  Athens  Pubbc  Library,  South 
Street.  Athens,  Alabama  35611 

Virginia  Electric  and  Power  Company, 
et  aL,  Docket  No.  50-339,  North  Anna 
Power  SUtion,  Unit  No.  2,  Louisa 
County,  Virginia 

Date  of  application  for  amendment: 
April  27, 1990,  as  supplemented 
December  21, 1990  and  March  29, 1993 

Brief  description  of  amendment: 
These  amendments  revise  the  NA-iat2 
TS  3/4.7.9  by  removing  the  automatic 
Isolation  requirement  for  the  Reactor 
Heat  Removal  (RHR)  suction  valves.  In 
addition,  a  requirement  is  added  to 
verify  the  RHR  suction  valves  are  closed 
and  deenergized  prior  to  exceeding  500 
poimds  per  square  inch  gauge  in  the 
Reactor  Coolant  System. 
Date  of  issuance:  September  23, 1993 
Effective  date:  September  23, 1993 
Amendment  No.:  175, 156 
Facility  Operating  License  No.  NPF-7: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  25, 1990  (55  FR  30316) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  23, 
1993.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia 
22903-2498 

Dated  at  Rockville,  Maryland,  thia  Sth  day 
of  October  1993. 
For  the  Nuclear  Regulatory  Commission 

Jose  A.CaIvo. 

Acting  Director,  Division  of  Reactor  ProfecU — 
I/n,  Office  of  Nuclear  Reactor  Regulation 
[FR  Doc  93-24968  Filed  1O-12-03: 8:45  am] 
BtUMQ  cooe  Tsao-oi-f 
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[Docket  No.  50-192] 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact 
Regarding  Termination  of  Facility 
License  No.  R-92,  University  of  Texas 
at  Austin  TRIGA  Mark  I  Research 
Reactor 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  order  terminating  Facility 
License  No.  R-92  for  the  University  of 
Texas  at  Austin  (UT  or  the  licensee) 
research  reactor  located  in  Austin, 
Texas,  in  accordance  with  the 
application  dated  May  3, 1985,  as 
supplemented  on  December  17, 1992. 
and  March  22  and  May  3, 1993. 

Environmental  Assessment 

Identification  of  Proposed  Action 

By  application  dated  May  3, 1985,  as 
supplemented  on  December  2, 1985,  the 
licensee  requested  authorization  to 
dismantle  the  UT  TRIGA  Mark  I 
research  reactor  and  dispose  of  its 
component  parts  in  accordance  with  the 
proposed  decommissioning  plan. 
Following  an  "Order  Authorizing 
Dismantling  of  Facility  and  Disposition 
of  Component  Parts,"  dated  March  9, 
1987  (52  FR  8543),  the  licensee 
completed  the  dismantlement  and 
submitted  a  final  survey  report  dated 
December  17, 1992,  as  supplemented  on 
March  22  and  May  3, 1993. 
Representatives  of  the  Oak  Ridge 
Institute  for  Science  and  Education 
(ORISE).  under  contract  to  NRC, 
conducted  a  survey  of  the  facility  April 
5  through  7  and  June  1, 1993.  The 
survey  is  docimiented  in  an  ORISE 
report,  "Confirmatory  Survey  of  the 
University  of  Texas  TRIGA  Reactor. 
Austin,  Texas."  dated  July  1993.  NRC 
Region  IV,  in  a  memorandimi  dated  July 
28. 1993,  found  that  the  ORISE  report 
findings  support  the  data  developed  in 
the  licensee  final  survey  report. 

The  Need  for  Proposed  Action 

In  order  to  release  the  facility  for 
unrestricted  access  and  use.  Facility 
License  No.  R-92  must  be  terminated. 

Environmental  Impact  of  License 
Termination 

The  licensee  indicates  that  the 
residual  contamination  and  dose 
exposures  comply  with  the  criteria  of 
Regulatory  Guide  1.86,  Table  1,  which 
establishes  acceptable  residual  surface 
ccotamination  levels,  and  the  exposure 
limit,  established  by  the  NRC  staff,  of 
less  than  5  micro  R/hr  above 
background  at  1  meter.  These 
measurements  have  been  verified  by  the 
NRC.  The  NRC  finds  that,  because  these 


criteria  have  been  met,  there  is  no 
significant  impact  on  the  environment 
and  the  facility  can  be  released  for 
unrestricted  use. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts  and 
would  deny  release  of  the  site  for 
unrestricted  use  and  require 
continuance  of  the  facility  license.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar.  Because  the  reactor  and 
component  parts  have  been  dismantled 
and  disposed  of  in  accordance  with 
NRC  regulations  and  guidelines,  there  is 
no  alternative  to  termination  of  Facility 
License  No.  R-92. 

Agencies  and  Persons  Consulted 

Personnel  from  the  Oak  Ridge 
Institute  of  Science  and  Education  (an 
NRC  contractor)  assisted  Region  IV  in 
the  conduct  of  the  Termination  Survey 
for  the  UT  TRIGA  Mark  I  Research 
Reactor.  The  staff  consulted  with  the 
State  of  Texas  regarding  the 
environmental  impact  of  the  proposed 
action. 

Finding  of  No  Significant  Impact 

The  NRC  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action.  On 
the  basis  of  the  foregoing  environmental 
assessment,  the  NRC  has  concluded  that 
the  issuance  of  the  order  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  application  for 
termination  of  Facility  License  No.  R- 
92,  dated  May  3, 1985,  as  supplemented 
on  December  17, 1992,  and  March  22 
and  May  3, 1993.  These  dociunents  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street,  NW..  Washington,  DC 
20555. 

Dated  at  Rockville,  Maryland,  this  5th  day 
ofOctoberl993. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiss, 

Director,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Operating  Reactor  Support,  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  93-25048  Filed  10-12-93;  8:45  am] 
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Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on 
Advanced  Boiling  Water  Reactors; 
Meeting 

The  ACRS  Subcommittee  on 
Advanced  Boiling  Water  Reactors  will 
hold  a  meeting  on  October  26-27.  1993. 
in  room  P-110.  7920  Norfolk  Avenue, 
Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meetmg 
shall  be  as  follows:  Tuesday,  October 
26,  1993—8:30  a.m.  until  the  conclusion 
of  business.  Wednesday.  October  27. 
1993—8  30  a.m.  until  the  conclusion  of 
business. 

The  Subcommittee  will  begin  its 
review  of  the  NRC  staffs  Final  Safety 
Evaluation  Report  for  the  General 
Electric  Nuclear  Energy'  (GE)  Advanced 
Boiling  Water  Reactor  (ABWR)  design. 
The  purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  me  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

Dunng  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  hear 
presentations  by  and  hold  discussions 
with  the  NRC  staff  and  other  interested 
persons  regarding  this  review. 
Representatives  of  GE  and  its 
consultants  will  participate,  as 
appropriate. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer.  Dr.  Medhat  El- 
Zeftawy  (telephone  301/492-9901) 
between  7:30  a.m.  and  4:15  p.m.  (EDT). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
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individual  five  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  that  may  have 
occurred. 

Dated  Oiiober  5. 1993. 
Sam  Ouraiswainy, 
Chief,  Nuclear  Reoctors  Branch. 
(FR  Doc.  93-25047  Filed  10-12-93;  8:45  ami 
aaxMO  cooe  7Sfo-oi-M 


PuMk  Workshop:  Topic*  Related  to 
Certification  of  Evolutionary  Ught 
Water  Reactor  Designs 

agency:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  public  workshop. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  announcing  a 
public  workshop  concerning  issues 
related  to  the  form  and  content  of  the 
rules  that  would  provide  design 
certification  for  evolutionary  light  water 
reactor  designs.  The  purpose  of  the 
workshop  is  to  inform  the  pubUc  of  the 
NRC's  current  proposals  for  approving 
standard  reactor  designs  by  rulemaking, 
answer  any  questions  posed  by  the 
meeting  participants,  and  to  discuss  any 
recommendations  or  concerns  raised. 
This  action  is  being  taken  to  provide  the 
opportunity  for  early  public 
participation  in  the  development  of 
design  certification  rules.  In  addition  to 
open  public  participation  in  this 
worktop,  the  NRC  is  inviting  known 
interested  parties  to  attend.  The  meeting 
minutes  will  be  transcribed  by  a  court 
recorder. 

DATES:  The  workshop  will  be  held  on 
Tuesday.  November  23, 1993,  from  8:30 
am  to  5  pm. 

ADDRESSES:  The  workshop  will  be  held 
at  the  Ramada  Inn,  8400  Wisconsin 
Ave..  Bethesda.  Maryland,  (301)  654- 
1000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  S.  Tovmassian,  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Telephone  (301)  492-3634  or 
Jerry  N.  Wilson,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  Telephone  (301)  504-3145. 
SUPPt^MENTARY  INFORMATION:  The  NRC's 
regulations  in  10  CFR  part  52,  subpart 
B  -  Standard  Design  Certifications, 
provide  the  requirements  applicable  to 
issuing  a  design  certification  for  a 
standard  nuclear  power  plant  design. 
The  NRC  is  planning  to  promulgate 
several  rules  which  will  provide  for 
certification  of  each  evolutionary  reactor 
design  whidi  it  reviews  and  approves. 
These  ruies  would  be  set  forth  iia 


separate  appendices  to  10  CFR  part  52. 
The  NRC  is  seeking  early  public 
participation  in  the  development  of  the 
form  and  content  of  these  design 
certification  rules.  In  order  to  explain 
the  proposed  approach  and  to  facilitate 
public  discussion  of  related  issues,  the 
NRC  is  holding  a  public  workshop  on 
this  topic.  In  addition,  the  NRC  is 
preparing  an  Advanced  Notice  of 
Proposed  Rulemaking  (ANPR)  soliciting 
written  public  comments  on  its 
approach  to  these  rulemakings.  The 
ANPR  is  expected  to  be  published  prior 

to  the  woAshop.  

Since  the  issuance  of  10  CFR  part  52 
in  1989,  the  NRC  staff  has  been 
developing  guidance  for  implementing 
the  requirements  for  design 
certification.  The  NRC  staif  proposals 
for  implementing  these  requirements  for 
design  certification  have  been  set  forth 
in  various  papers  to  the  Commission 
(SECYs).  The  Commission's  response  to 
these  SECY  papers  has  been  provided  in 
the  respective  Staff  Requirements 
Memoranda  (SRMs).  The  ANPR  may  not 
be  pubbshed  far  enough  in  advance  of 
the  workshop  to  provide  all  interested 
parties  time  tor  a  thorough  review. 
However,  the  SECY  papers  and  SRMs 
listed  below  provide  sufficiently 
comprehensive  discussion  of  the  issues 
to  permit  meaningful  public  discussion 
at  the  meeting. 

1.  SECY-90-377,  November  8, 1990, 
"Requirements  for  Design  Certification 
under  10  CFR  Part  52." 

2.  Memorandum  from  Samuel ). 
Chilk.  to  James  M.  Taylor,  February  15. 
1991,  "SECY-90-377  -  Requirements  for 
Design  Certification  under  10  CFR  Part 
52." 

3.  SECY-92-287.  August  18. 1992. 
"Form  and  Content  for  a  Design 
Certification  Rule." 

4.  Memorandum  from  Samuel  J. 
Chilk,  to  James  M.  Taylor,  September 
30, 1992,  "SECY-92-287  -  Form  and 
Content  for  a  Design  Certification  Rule." 

5.  SECY-92-287A,  March  26, 1993. 
"Form  and  Content  for  a  Design 
Certification  Rule." 

6.  Memorandum  firom  Samuel  J. 
Chilk,  to  James  M.  Taylor.  June  23, 
1993,  "SECY-92-287/287A  -  Form  and 
Content  for  a  Design  Certification  Rule." 

7.  SECY-93-087.  April  2. 1993, 
"Pohcy,  Technical,  and  Licensing  Issues 
Pertaining  to  Evolutionary  and 
Advanced  Light-Water  Reactor 
Designs." 

8.  Memorandum  from  Samuel  J. 
Chilk,  to  James  M.  Taylor,  July  21, 1903, 
"SECY-93-087  -  Policy,  Technical,  and 
Licensing  iMues  Pertaining  to 
Evolutionary  and  Advanced  Light-Water 
Reactor  Designs."  and 


9.  Letter  from  Dennis  M.  Crutdifield, 
Associate  Director  for  Advanced 
Reactors  and  License  Renewal,  Office  of 
Nuclear  Reactor  Regulation,  Nuclear 
Regulatory  Commission  to  Patrick  W. 
Marriott,  Manager,  Licensing  k 
Consulting  Services,  GE  Nuclear  Energy. 
August  26, 1993,  "Guidance  on  the 
Form  and  Content  of  a  Design  Control 
Document." 

Persons  wishing  to  examine  or  copy 
the  documents  listed  above  can  do  so  at 
the  NRC  Public  Document  Room,  2120 
L  Street,  NW.  (Lower  Level), 
Washington,  DC,  between  the  hours  of 
7:45  a.m.  and  5:15  p.m.  on  Federal 
workdays. 

Requests  for  copies  may  also  be  sent 
to  Harry  S.  Tovmassian,  Office  of 
Nuclear  Regulatory  Research. 
Washington.  DC  20555. 

The  topics  to  be  discussed  at  the 
workshop  relate  to  the  form  and  content 
of  the  rules  which  would  certify 
evolutionar)'  light  water  reactor  designs, 
as  required  by  10  CFR  52.54.  The  NRC 
stafTs  proposals  on  the  form  and 
content  of  a  Design  Certification  Rule 
are  provided  in  SECY-92-287  and 
-287A.  The  Commission's  guidance  Is 
set  forth  in  the  respective  SRMs  listed 
above.  These  documents  discuss  issues 
pertaining  to  a  "two-tiered"  design 
certification  rule  structure  including  the 
process  and  standards  for  changing  Tier 
2  information.  Members  of  the  public 
are  encouraged  to  ask  questions  on  the 
staff's  prop^als  or  make  their  own 
proposal  on  the  best  way  to  implement 
design  certification  rulemaking  in 
accordance  with  10  CFR  52.54. 

Specific  Topics 

The  proceedings  of  this  meeting  will 
address  all  pertinent  questions  with 
respect  to  the  form  and  content  of 
design  certification  rules  including  the 
staff's  proposed  approach.  The  NRC  is 
particularly  interested  in  the  pubUc 
views  concerning  a  number  oi  topics 
and  invites  the  public  to  address  them 
at  the  workshop.  These  topics  are  taken 
from  the  above  referenced  documents: 

1.  The  acceptability  of  a  two-tiered 
desi^  certification  rule  structure; 

2.  The  acceptability  of  the  process  and 
standards  for  changing  Tier  2 
information; 

3.  The  acceptability  of  a  Tier  2 
exernption; 

4.  The  acceptability  of  using  a  change 
process,  similar  to  the  one  in  10  CFR 
50.59  applicable  to  operating  reactors 
("S  50.59-like"),  prior  to  the  issuance  of 
a  combined  license  that  references  a 
certified  design; 

5.  The  acceptabihty  of  identifying 
selected  technical  positions  from  the 
Safety  Evaluation  Report  as 
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'  "unreviewed  safety  questions"  that 
ctnnot  be  changed  under  a  "§  50.59- 
like"  change  process; 

6.  Need  for  modifications  to 

S  52.63(b)(2)  if  the  two-tiered  structure 
for  the  design  certification  rule  is 
approved; 

7.  Whether  the  Commission  should 
either  incorporate  or  identify  the 
information  in  Tier  1  or  Tier  2  or  both 
in  the  combined  license: 

8.  The  acceptability  of  using  design- 
specific  rulemakings  rather  than  generic 
rulemaking  for  the  technical  issues 
whose  resolution  exceeds  current 
requirements.  These  "applicable 
regulations"  will  become  part  of  tlie 
Commission's  baseline  of  regulations  for 
the  specific  certified  design  that  are 
Rpplicable  and  in  effect  at  the  time  the 
certification  is  issued:  and 

'9.  The  appropriate  form  and  content 
c  la  design  control  document. 

iOther  questions  on  the  proposed 
approach  to  the  form  and  content  for  a 
design  certification  rule  will  be 
entertained  if  time  permits. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  October  1993. 

For  the  Nuclear  Regulatory  Commission. 
Bill  M.  Morris. 

Otector.  Division  of  Regulatory  Applications. 
Office  of  Nuclear  Regulatory  Research. 
IFR  Doc.  93-25049  Filed  10-12-93:  8:45  am] 

BHJJNO  COOE  7SB0-01-P 


NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Board  Reviews  DOE  Yucca  Mountain 
Project  Environmental  Activities 

Pursuant  to  its  authority  under 
section  5051  of  Public  Law  100-203,  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987,  the  Nuclear  Waste  Technical 
Review  Board's  panel  on  the 
Ehvironment  &  Pubhc  Health  will  hold 
tt  meeting  on  November  22, 1993,  in  Las 
Vegas.  Nevada,  to  study  the  Department 
of  Energy's  (DOE)  environmental 
activities  at  Yucca  Mountain.  A  site  at 
Yucca  Mountain  currently  is  being 
characterized  by  the  DOE  for  its 
suitability  as  the  possible  location  of  a 
permanent  repository  for  civilian  spent 
fuel  and  defense  high-level  waste. 

The  meeting  will  focus  on  studies  of 
terrestrial  ecosystems  and  will  provide 
an  overview  of  Yucca  Mountain  Project 
environmental  activities  for  new  panel 
members  and  consultants.  A  second 
purpose  of  the  meeting  is  to  review  the 
results  of  environmental  monitoring 
activities  obtained  during  the  past  few 
years,  including  statistical  analyses  of 
monitoring  data.  Members  of  the  panel 
hope  to  gain  insight  on  the  decision- 


making process  used  to  evaluate  the 
environmental  significance  of 
monitoring  results. 

The  meeting,  which  will  begin  at  8:30 
a.m.  and  conclude  by  5:30  p.m..  is  open 
to  the  pubhc  and  will  be  held  in  the 
Plaza-Suite  Hotel,  4255  South  Paradise 
Road,  Las  Vegas,  Nevada  89109; 
telephone  (702)  369-4400.  For  further 
information,  contact  Frank  Randall. 
External  Affairs.  Nuclear  Waste 
Technical  Review  Board.  1100  Wilson 
Boulevard,  suite  910.  Arlington, 
Virginia  22209;  telephone  (703)  235- 
4473;  FAX  (703)  235-4495. 

Dated:  October  6, 1993 
William  Barnard, 

Executive  Director,  Nuclear  Waste  Technical 
Review  Board. 

[FR  Doc.  93-25046  Filed  10-12-93:  645  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releast  No.  34-32999;  RIe  No.  SR-CBOE- 
93-34] 

Self-Regulatory  Organizations;  Notice 
of  Rilng  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  No.  1  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  Fees  Due  for  Post- 
Trade  Date  Submission  of  Trade 
Information 

October  1, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  September  2, 1993. 
the  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  describe  in 
Items  I  and  11  below,  which  Items  have 
been  prepared  by  the  CBOE.  The  CBOE 
subsequently  filed  one  amendment  to 
the  proposal. I  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  establish  a  fee 
to  be  paid  by  members  who  submit 


>  On  September  30.  1993.  the  CBOE  filed 
Amendment  No.  I  to  the  proposal  requesting  that 
the  proposal  be  approved  on  a  six -month  pilot  basis 
until  Miurh  31. 1994.  Sec  Letter  from  Joanne 
MoEBc-Silver.  AMOdate  General  Covtntel  k  Chief 
Enforcement  Attorney,  CBOE.  to  Richard  Zack. 
Branch  Chief,  Office  of  Options,  Division  of  Market 
Regulation.  Commission,  dated  September  30, 1993 
("Amendment  No.  1"). 


trade  information  after  the  trade  date  for 
more  than  a  prescribed  percentage  of 
transactions  by  any  month.  The  text  of 
the  proposed  rule  change  is  available  at 
the  Office  of  the  Secretary.  CBOE,  and 
at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fihng  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements 

(Al  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposal  is  to 
establish  a  fee  to  be  paid  by  members 
who.  for  more  than  a  stated  percentage 
of  transactions  during  any  month, 
submit  trade  information  under 
Exchange  Rule  6.51  after  the  date  on 
which  the  trade  is  executed. 
Specifically,  any  Exchange  member  who 
fails  for  more  than  a  stated  monthly 
percentage  of  transactions  to  submit 
required  transaction  information  would 
incur  a  transaction  fee  of  $3.00  for  each 
such  trade.  The  fee  is  intended  to  help 
offset  the  carrying  costs  to  members 
resulting  from  the  costs  of  processing 
these  post-trade  date  submissions, 
which  commonly  are  referred  to  as  "as 
of  adds. "2  Pursuant  to  CBOE  Rule  2.22. 
the  Exchange  may  impose  fees  on 
members  for  the  use  of  Exchange 
Facilities  or  for  any  services  or 
privileges  granted  by  the  Exchange.  In 
this  case,  the  fees  are  to  be  imposed  for 
use  of  the  Exchange's  overnight  and 
next-day  trade  match  processing 
services.  Because  the  Exchange  expects 
the  number  of  as  of  adds  to  decrease 
over  time  as  a  result  of  these  fees,  the 
maximum  allowable  percentage  of  as  of 
adds  per  month  is  structuired  to  decrease 
periodically.  Member  firms  would  be 
subject  to  a  different  maximum 
allowable  percentage  of  as  of  adds  per 


>  The  Exchange  has  represaoted  that  in  aggregate, 
unresolved  trades  carried  ovemighl  impose 
significant  monthly  carrying  costs  on  the  members 
that  are  parties  to  such  trades  The  Exchans* 
estimates  that  each  unresolved  trade  carried 
overnight  costs  each  member  that  is  a  party  to  the 
trade  S2.50  in  carry  costs,  and  that  these  costs  total 
approximately  SSS.OOO  per  month.  See  Amendment 
No.  1,  supra  note  1. 
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month  than  individual  members.a  in  no 
event  will  the  maximum  allowable 
percentage  of  as  of  adds  for  any  member 
exceed  the  baseUne  number  initially 
established  for  that  member. 

Members  that  incur  fees  pursuant  to 
this  rule  may  submit  a  request  for 
verification  to  the  Exchange  pursuant  to 
Part  A  of  Chapter  XIX  of  the  CBOE 
Rules.  In  addition,  members  may  appeal 
these  fees  pursuant  to  Part  B  of  Chapter 
XLX. 

The  proposed  rule  change  also 
contains  several  editorial  changes  to 
CBOE  Rule  2.25,  a  rule  that  relates  to 
collection  procedures  for  fees  incurred 
under  the  Trade  Match  Delayed 
Submission  Fee  Rules.  Those  editorial 
changes  are  intended  to  conform  the 
terms  of  Exchange  Rule  2.25  to  those 
contained  in  the  proposed  rule. 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act  in  general  and  furthers 
the  objectives  of  section  6(b)(5)  of  the 
Act  in  particular  in  that  it  is  designed 
to  provide  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  charges 
among  CBOE  members. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  beUeve  that  the 
proposed  rule  change  will  impose  a 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  respect  to  the  proposed  rule 
change. 

m.  Date  of  E£rectivene3S  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2}  of  the  Act. 

The  Conunission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
apphcable  to  a  national  seoirities 
exchange  and,  in  particular,  the 


>For  individual  memberj  (member  finns),  (1) 
i  trom  Oclobei  1. 1993  through  MartJi  31. 1994.  the 
maximum  monthly  as  of  add  rate  would  be  3.S% 
(1.3%)  of  a  member'*  monthly  trades:  (2)  from  April 
1, 1994  through  September  30,  1994.  the  maximum 
monthly  as  of  add  rate  would  be  the  lesser  of  2.S 
(1.3)  times  the  Exchange-wide  as  of  add  rate  for 
March  1994  or  2.5%  (1.3%)  of  a  member's  monthly 
trades;  and,  (3)  after  September  30, 1994,  the 
maximum  monthly  as  of  add  rate  would  be  the 
lesser  of  2.S  (1.3)  time*  the  Exchange-wide  as  of  add 
rate  for  September  1994  or  2  3%  (1.3%)  of  a 
member's  monthly  trades. 


requirements  of  Section  6(b)(5).4 
Specifically,  the  Commission  finds  that 
the  CBOE  proposal  to  impose  fees  on 
members  who  submit  trade  information 
after  the  trade  date  for  more  than  a 
prescribed  percentage  of  transactions  in 
any  month  is  likely  to  provide  for  the 
equitable  allocation  of  fees  among 
Exchange  members  and  offset  the 
carrying  costs  incurred  by  Exchange 
members  as  a  result  of  these  post-trade 
date  submissions. 

The  Commission  also  believes  that  the 
proposal  will  make  trade  comparisons 
on  the  CBOE  more  efficient  in  terms  of 
the  time  and  expense  involved  in  trade 
processing.  Intra-day  trade  matching 
reduces  Exchange  member  expenses  by 
decreasing  the  number  of  personnel  that 
need  to  be  available  after  (he  trading  day 
has  ended  to  match  uncompared  trades. 
The  proposal  should  significantly 
reduce  the  number  of  as  of  adds  by 
providing  an  economic  incentive  to 
resolve  unmatched  trades  during  the 
trading  day  when  the  personnel  that  are 
responsible  for  the  trades  are  still 
present. 

Additionally,  the  Commission 
beheves  the  proposal  will  reduce  the 
risk  exposure  to  investors  and  Exchange 
member  firms.  Uncompared  trades  are 
subject  to  market  price  volatility  and 
could  cause  a  loss  to  a  member  firm  or 
its  customer  in  the  event  of  a  default  or 
some  other  unexpected  event  occurring 
before  an  as  of  add  is  resolved.  The 
proposal  should  act  to  reduce  the 
number  of  as  of  adds  and  thus  reduce 
this  risk. 

Finally,  the  proposal  does  not  raise 
any  due  process  concerns  since  the 
proposal  provides  that  all  members  who 
incur  fees  pursuant  to  this  rule  may 
submit  a  request  for  verification 
pursuant  to  Part  A  of  Chapter  XIX  of  the 
CBOE  Rules,  and  may  appeal  those  fees 
pursuant  to  Part  B  of  Chapter  XIX  of  the 
CBOE  Rules. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register  in  order  to 
permit  the  Exchange  to  begin  imposing 
the  proposed  fees  on  October  1, 1993, 
The  Exchange  has  represented 
significant  monthly  carrying  costs  are 
incurred  by  members  as  a  direct  result 
of  as  of  adds,9  which  must  ultimately  be 
borne  by  all  market  participants. 
Accelerated  approval  will  allow  the 
Exchange  to  implement  the  proposal 
immediately  in  an  effort  to  minimize 
these  costs.  Additionally,  the 
Commission  does  not  believe  that  the 


proposal  raises  any  regulatory  concerns 
since  the  Exchange's  existing  rules  and 
fees  for  late  submissions  of  trade 
information  have  been  in  place  for  an 
extended  period*  and  to  date,  have  not 
posed  any  discernible  problems. 
Accordingly,  the  Commission  believes  it 
is  consistent  with  sections  6(b)(5)  and 
19(b)(2)  of  the  Act  to  approve  the 
proposed  rule  change  on  an  accelerated 
basis. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  voth  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington.  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principtd  office  of  the 
CBOE.  All  submissions  should  refer  to 
File  No.  SR-CBOE-93-34  and  should  be 
submitted  by  November  3, 1993. 

V.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal 
relating  to  fees  due  for  post-trade  date 
submission  of  trade  information  is 
consistent  with  the  Act,  and  in 
particular.  Section  6  of  the  Act. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act »  that  the 
proposed  rule  change  (SR-CBOE-93- 
34)  is  hereby  approved  on  a  pilot  basis 
until  March  31.  1994. 


« 19  U.S.C  78f(bX9)  (1988). 

•  See  Amendment  No.  1,  Supra  note  1. 


•  See  Securities  Exchange  Ad  Release  No.  Z8807 
(January  22,  1991),  96  FR  3127  (granting  temporary 
approval  of  trade  match  fees  until  July  22, 1991); 
Securities  Exchange  Act  Release  No.  29341  (June 
19. 1991).  96  FR  29293  (granting  extension  of 
temporary  approval  of  trade  match  fees  until 
January  22,  1992);  Securities  Ex(ixange  Act  Release 
No.  30000  (November  26, 1991),  56  FR  63531) 
(granting  permanent  approval  of  trade  match  rules); 
and.  Securities  Exchange  Act  Release  No.  30001 
(November  26,  1991),  56  FR  63929  (granting 
permanent  approval  of  trade  match  rules). 

»  19  U.S.C.  78s(bK2)  (1988). 
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For  the  Conunissioc,  by  the  Division  of 
Maiiat  Regulation,  pursuant  to  delegated 
authority.* 

Mai^garet  H.  McFuiand. 

Depu  ty  Secntary. 

!FR  Doc.  93-25022  Filed  10-12-93;  8:45  am) 
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(ReleaM  No.  34-33013;  File  No.  SR-CBOE- 
93-30] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Propoaed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  ttte  Stopping  of  Option 
Orders  t>y  Market-Makers  and 
Designated  Primary  Market-Makers 

October  14, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.Q  78s(b)(l).  noUce  is 
hereby  given  that  on  June  24. 1993.  the 
Chicago  Board  Options  Exchange,  Inc. 
("CBOE")  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
charge  as  described  in  Items  I,  n.  and 
ni  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commission 
is  pubhshlng  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
&om  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  add  a  rule 
("Rule")  providing  the  terms  and 
conditions  for  the  granting  of  a  "stop" 
order  by  market-makers  and  designated 
primary  market-makers  ("DPM")  and 
accepting  a  "stop"  order  by  floor 
brokers.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  the  CBOE.  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Piirpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  ftem  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


17  CFR  200.30-3(a)(12)  (1992). 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  states  that  the  purpose 
of  the  Rule  is  to  implement  a 
comprehensive  method  for  executing 
"stopped"  transactions  on  the 
Exchange,  comparable  to  stopping  rules 
that  have  been  in  operation  at  other 
exchanges  for  many  years.  The  proposed 
rule  change  provides  that  an  Exchange 
market-maker  or  DPM  is  authorized, 
though  not  required,  to  grant  a  stop  on 
an  option  transaction  and  that  a  floor 
broker  is  authorized,  but  is  not  required, 
to  accept  a  stop.  In  addition,  the 
proposed  rule  change  sets  forth  the 
conditions  which  attach  to  a  market- 
maker's  or  DPM's  granting  of  a  stop. 

A  "stop"  is  defined  as  a  guarantee 
that  an  option  order  will  be  executed  at 
the  stop  price  or  better.  The  Exchange 
believes  that  the  practice  of  stopping  an 
option  order  provides  many  benefits  for 
marketplace  participants,  market- 
makers  or  DPMs.  floor  brokers,  and 
customers  alike.  The  Exchange  also 
believes  a  stop  benefits  the  customer  by 
providing  an  opportunity  for  the  floor 
broker  to  try  to  obtain  a  better  price  for 
that  customer  without  risk.  According  to 
the  Exchange,  a  stop  provides  one 
means  whereby  a  floor  broker  may 
satisfy  the  "due  diligence"  standard 
which  he  or  she  is  required  to  meet 
under  Exchange  rules  and  enables  the 
floor  broker  to  lock  in  a  desirable  price 
while  attempting  to  better  that  price. 
Additionally,  the  Exchange  beUeves  that 
a  stop  also  provides  the  market-maker  or 
DPM  with  an  opportunity  to  compete 
for  order  flow  by  better  meeting  the 
needs  of  floor  brokers,  and  it  provides 
additional  price  discovery  for  the 
trading  crowd. 

The  conditions  under  which  an 
Exchange  market-maker  or  DPM  may 
grant  a  stop  and  a  floor  broker  may   - 
accept  a  stop  are  set  forth  in  paragraph 
(b)  of  the  Rule.  The  first  condition 
requires  a  market-maker  or  DPM 
granting  a  stop  on  a  straight  order  or  on 
only  the  option  portion  of  a  buy- write 
to  make  the  trading  crowd  and  the 
Order  Book  Official  aware  of  the  terms, 
price,  and  size  of  the  stop.  This  is 
intended  to  provide  increased  trading 
opportunities  to  the  trading  crowd  and 
to  provide  objectivity  and  credibility  to 
the  resulting  fills  obtained  for  customers 
by  floor  brokers  and/or  market-makers. 
The  second  condition  requires  that  all 
stopped  orders  be  time-stamped  at  the 
time  that  the  stop  is  granted,  which 
establishes  an  objective  method  for 
determining  priority  within  the  trading 
crowd  and  assists  other  surveillance 


functions  by  providing  a  timed  audit 
trail.  The  third  condition  requires  a 
market-maker  or  DPM  to  be  prepared  to 
execute,  if  requested,  one  or  more 
additional  orders  up  to,  but  not  in  total 
to  exceed  in  aggregate,  the  total  quantity 
of  contracts  executed  in  the  original 
stopped  transaction  at  the  same  stop 
price.  This  is  intended  to  provide  a 
measure  of  fairness  to  floor  transactions 
by  giving  more  than  one  crowd 
participant  the  opporttmity  to  receive 
the  guaranteed  or  stopped  price.  The 
fourth  condition  is  that  a  floor  broker 
must  elect  to  executive  the  stopped 
order  at  the  stop  price  and  size  at  the 
time  a  transaction  occurs  in  the  crowd 
at  the  stop  price,  or  else  the  floor  broker 
must  release  the  market-maker  or  DPM 
from  his  or  her  guarantee.  Finally,  the 
Rule  describes  how  a  floor  broker  must 
bid  or  offer  to  improve  on  the  stop.' 
These  latter  two  conditions  are  intended 
to  specify  the  scope  of  the  risks 
undertaken  by  the  market-maker  or 
DPM  granting  the  stop  and  to  provide 
for  the  termination  of  the  guarantee 
made  by  the  market-maker  or  DPM. 

Paragraph  (c)  of  the  Rule  estabUshes 
priority  for  "stopped"  orders  over  new 
crowd  orders,  excluding  the  public  limit 
order  book,  when  the  stop  order  is 
properly  granted,  accepted,  and  time- 
stamped  by  the  floor  broker  at  the  time 
the  stop  is  granted  and  accepted. 

Paragraph  (d)  of  the  Rule  also  requires 
that  notice  be  given  to  a  customer  by  the 
floor  broker  or  member  organization 
within  a  reasonably  practicable  time 
after  that  customer's  order  has  been 
stopped.  This  notice  requirement  is 
designed  to  ensure  that,  following  the 
execution  of  a  stopped  order,  the 
customer  will  be  notified.  According  to 
the  Exchange,  the  granting  of  the  stop 
actually  gives  the  customer  the  best 
price  available  either  by  virtue  of  the 
stop  or  by  the  ability  of  the  floor  broker 
to  improve  on  the  price. 

Paragraph  (e)  of  the  Rule  details  the 
reporting  requirements  appUcable  to  the 
execution  of  stopped  orders  on  the  tape 
and  on  cards  used  for  reporting 
Exchange  transactions. 

Paragraph  (f)  of  the  Rules  addresses 
the  effect  of  a  trading  halt  on  the 
priority  and  pricing  of  a  stopped  order. 
This  aspect  of  the  Rule,  which  the 
Exchange  asserts  is  substantially  the 
same  as  an  American  Stock  Exchange. 


I  Proposed  Exchange  Rule  a.  17(b)(5)  sutes  "In 
improving  on  the  stop  price  ooce  a  floor  broker  has 
accepted  a  stop,  a  Qoor  broker  must  bid  no  more 
than  one  fractional  trading  increment  less  than  the 
stop  and  must  offer  no  more  than  one  fractional 
trading  incr«ment  greater  than  the  stop  A  fractional 
trading  increment  it  the  minimum  fractional  change 
allowed  for  bids  and  offers  consistent  with 
(Exchange)  Rule  6.42." 
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Inc.  provision  covering  the  same 
subject,  establishes  procedures  for  the 
benefit  of  customers  by  requiring  the 
floor  broker  to  use  due  diligence  to 
obtain  any  better  price  at  which  an 
option  might  re-open  after  a  halt,  while 
maintaining  priority  at  the  stop  price  if 
the  re-opening  is  at  that  price  or  an 
inferior  price. 

Finally,  paragraph  (g)  of  the  Rule 
explicitly  states  that  the  market-maker 
granting  the  stop  is  held  to  that 
guarantee  by  placing  the  liability  for 
correcting  an  erroneous  or  inaccurate 
price  on  the  market-maker  or  DPM  that 
granted  the  stop. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act.  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  enhance  and  protect 
investors  and  the  public  interest  by 
promoting  due  diligence  on  the  part  of 
floor  brokers  while  enabling  market- 
makers  and  DPMs  to  compete  for  orders 
by  meeting  the  needs  of  floor  brokers 
without  risk  to  the  customer,  and  by 
encouraging  additional  price  discovery 
for  the  trading  crowd. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  beheve  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 


Persons  making  written  submissions 
should  file  six  copies  thereof  writh  the 
Secretary,  Securities  and  Exchange 
Commission.  Washington.  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
File  No.  SR-CBOE-93-30  and  should  be 
submitted  by  November  3, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  2 

Marguvt  H.  McFarland. 
Deputy  Secretary. 

|FR  Doc.  93-25023  Filed  10-12-93;  8:45  am) 
BnjjNQ  coot  WIO-OV-M 

[Release  No.  34-33015;  Flls  No.  SR-CBOE- 
92-38] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Chicago  Board 
Options  Exchange,  Inc.  Relating  to 
Short  Sales  of  SuperShares 

October  5, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  November  24, 
1992,  the  Chicago  Board  Options 
Exchange.  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  pubhshing  this  notice  to 
sohcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend 
Exchange  Rule  30.20.  relating  to  short 
sales,  to  reflect  an  exemption  granted  by 
the  Commission  pursuant  to  Rule  10a- 


1  under  the  Act  ("Rule  lOa-1")  >  for 
SuperShares.  2  The  text  of  the  proposed 
rule  change  is  available  at  the  Office  of 
the  Secretary.  CBOE.  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  puurpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Puroose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  CBOE  Rule  30.20  to 
provide  that  securities  exempted  from 
the  "tick  test"  requirements  of  Rule 
lOa-1  will  likewise  be  exempt  from  the 
parallel  provisions  of  rule  30.20. 
Paragraph  (b)  of  CBOE  Rule  30.20.which 
applies  to  the  trading  of  stock,  warrants, 
imit  investment  trust  ("UIT")  interests, 
and  other  securities  subject  to  Chapter 
XXX  of  the  rules  of  the  Exchange, 
including  SuperShares,  imposes  a  tick 
test  requirement  on  short  sales  of  such 
securities  comparable  to  the 
requirement  imposed  by  paragraphs  (a) 
and  (b)  of  rule  lOa-l.a  By  letter  dated 
June  24, 1992,  in  resnonse  to  a  request 
previously  submitted  by  CBOE,  the 
Commission  exempted  short  sales  of 
SuperShares  from  the  tick  test 
requirement  of  paragraph  (a)  of  rule 
lOa-1,  subject  to  the  condition  that  any 
such  transactions  must  not  be  made  for 
the  purpose  of  creating  actual  or 
apparent  active  trading  in,  or  raising  or 
otherwise  affecting  the  price  of, 
SuperShares  or  any  related  security.*  In 


>  17  CFR  200.3O-3(a)(12)  (1993). 


1 17  CFR240.10a-l  (1991). 

>  Sup«rShare9  are  securities  isiued  by  unit 
InvestmaDt  trusts  sponsored  by  SuperShare  Service 
Corporation,  a  majority  OMmed  subsidiary  of  Leland 
O'Brien  Rubinstein  Associates  Incorporated.  See 
Securities  Exchange  Act  Release  No.  30393 
(February  21. 1992).  57  FR  7415. 

>The  tick  (est  provides  that  members  sh&ll  not 
effect  a  short  sale  of  any  security  unless  such  sales 
occurs  on  a  plus  bck  (i  e.,  at  a  price  above  the  price 
at  wtiich  the  immediately  preceding  sale  was 
effected),  or  a  zero-plus  tick  {i.e..  at  the  last  sale 
price  if  it  was  higher  than  the  last  different  price). 
See  CBOE  Rule  30.20(b). 

«  See  CBOE.  SEC  No- Action  Lettei.  {1992  Transfer 
Binder)  Fed.  Sec.  L  Rep.  (CCH)  17B.2S3.  at  77.071 
Qune  24, 1992)  ("SuperShares  No-Action  Letter"). 
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order  to  give  effect  to  this  exemption,  it 
is  necessary  that  short  sales  of 
SuperShares  also  be  exempt  from  the 
tick  requirements  of  paragraph  (b)  of 
CBOE  Rule  30.20,  subject  to  the  same 
condition.  The  Exchange  believes  that 
the  proposed  rule  change  accomplishes 
this  purpose. 

The  C30E  also  proposes  to  add 
Commentary  .03  to  Exchange  Rule 
30.20.  Commentary  .03  would  (1) 
describe  the  exemption  for  SuperShares 
from  Rule  lOa-1  contained  in  the 
SuperShares  No-Action  Letter;  and  (2) 
state  that  so  long  as  that  exemption 
remains  in  force,  short  sales  of 
SuperShares  would  be  exempt  from  the 
tick  requirements  of  paragraph  (b)  of 
CBOE  rule  30.20. 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  in  general  and  furthers 
the  objectives  of  Section  6(b)(5)  of  the 
Act  in  particiilar  in  that  it  will  permit 
trading  in  SuperShares  to  take  place  on 
the  Exchange  pursuant  to  rules  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  and  to  promote  just 
and  equitable  principles  of  trade. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  a 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  respect  to  the  proposed  rule 
change. 

in.  Date  of  Efifiectiveness  of  the 
PropoMd  Rule  Oiange  and  Timing  for 
Conunission  Action 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act.s 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and.  in  particular,  the 
requirements  of  Section  6(b)(5).o 
Specifically,  the  Commission  finds  that 
the  CBOE  proposal  to  amend  CBOE  Rule 
30.20  to  exempt  short  sales  of 
SuperShares  from  the  application  of 
paragraph  (a)  of  Rule  lOa-1,  subject  to 
the  condition  that  any  such  transactions 
must  not  be  made  for  the  purpose  of 
creating  actual  or  apparent  active 


trading  in,  or  raising  or  otherwise 
affecting  the  price  of,  SuperShares  or 
any  related  security,  does  not  raise  any 
regulatory  concerns  since  the 
Commission  has  previously  exempted 
such  short  sales.'  The  Commission 
notes  that  SuperShares  will  be  exempt 
from  the  tick  test  requirements  of 
paragraph  (b)  of  CBOE  Rule  30.20  so 
long  as  the  Commission's  exemption 
remains  in  force.  Accordingly,  the 
Conunission  believes  it  is  appropriate 
for  the  CBOE  to  amend  Rule  30.20  to 
exempt  SuperShares  from  the 
apphcation  of  paragraph  (a)  of  Rule 
lOa-1. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register  because  the 
proposal  accurately  codifies  the  position 
previously  taken  by  the  Commission  in 
the  SuperShares  No-Action  Letter  and 
because  no  regulatory  problems  have 
arisen  since  the  date  of  that  no-action 
letter.  Accordingly,  the  Commission 
believes  it  is  consistent  with  Sections 
6(b)(5)  and  19(b)(2)  of  the  Act  to 
approve  the  proposed  rule  change  on  an 
accelerated  basis. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fit>m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
File  No.  SR-CBOE-92-38  and  should  be 
submitted  by  November  3. 1993. 

V.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal 
exempting  short  sales  of  SuperShares 
from  Rule  lOa-1  is  consistent  with  the 


Act,  and  in  particular.  Section  6  of  the 
Act. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  ■  that  the 
proposed  rule  change  (SR-CBOE-92- 
38)  is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[PR  Doc.  93-25024  Filed  10-12-93;  B;45  am] 

BU.IJNC  CODE  WIO-OI-M  ' 


[ReiMM  No.  34-33010;  File  No.  SR-DTC- 
93-7] 

Self-Regulatory  Organization;  The 
Depository  Trust  Company;  Notice  of 
Filing  of  Proposed  Rule  Change 
Relating  to  an  Enhanced  Institutional 
Delivery  System 

October  4. 1993. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  notice  is  hereby  given  that  on 
July  7. 1993,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1. 11.  and 
III  below,  which  Items  have  been 
prepared  primarily  by  DTC.  The 
Commission  is  pubhshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will 
enhance  ETTC's  Institutional  DeUvery 
("ID")  system.  The  enhanced  ID  system 
will  have  interactive  options  and  other 
new  features  and  will  also  unify  the 
existing  ID  and  International  ID  systems. 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
simimaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 


•  IS  U.S.C  78*(bM2)  (loas). 

•  i»  U.S.C  78t(bxs)  (leas). 


'  Sm  SuperSham  No-Action  L«tteT,  supra  note  4. 


•  15  U.S.C  78*(bH2)  (19S«). 

•  17  CFR  200.3O-3(a)(12)  (1992). 
<  IS  U.S.C  7St(b)(l)  (19ft8). 


53008 


Federal  Register  /  Vol  58.  No.  196  /  Wednesday.  October  13.  1993  /  Notices 


(A)  Self-Regulatory  Organaation's 
Statement  of  the  Puroose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  enhance  the  ID  system  by 
including  interactive  options  and  other 
new  features  in  order  to  improve  post- 
trade  data  flow  and  reduce  costs  to 
participants  and  other  ID  system  users. 
All  new  features  will  be  optional.  The 
principal  new  features  of  the  enhanced 
ID  system,  with  the  planned 
implementation  period  for  each  featiire 
indicated  in  parenthesis,  are  as  follows;^ 

1.  Standing  InstrucUoris  Database 
Oate  1993).  The  Standing  Instructions 
Database  ("SID")  will  be  a  repository  for 
customer  account  and  settlement 
information  famished  by  institutions, 
agents,  and  broker-dealers.  Tlie 
information  will  include  items  such  as 
interested  parties,  the  agent  for  the 
customer,  and  the  agent's  internal 
account  number  for  the  customer.  When 
entering  trade  data  into  the  ID  system, 

a  broker-dealer  can  simply  refer  to  the 
account  designations  in  the  SID,  and  the 
ID  system  will  automatically  add  the 
necessary  associated  detail  (such  as 
customer  name,  agent,  and  interested 
parties)  to  the  confirmation.  The  SID 
%vill  eliminate  the  need  for  the  broker- 
dealer  to  maintain  all  such  information 
in  its  internal  records  and  to  provide  all 
such  information  each  time  that  it  enters 
trade  data  into  the  ID  system. 

2.  Electronic  Mail  Features  (late  1993 
through  early  1994).  These  features  will 
enable  ID  system  users  to  send  and 
receive  Notification  of  Order  Execution 
("NOE"),  Institution  Instructions,  and 
Institution  Request  for  Cancellation/ 
Correction.  An  NOE  can  be  sent  by  a 
broker-dealer  to  conununicate  the 
details  of  an  order  execution  to  an 
institution.  If  the  institution  accepts  the 
NOE.  the  institution  can  send  the 
broker-dealer  Institution  Instructions 
containing  information,  such  as 
allocations  of  block  trades,  which  is 
needed  by  the  broker-dealer  to  enter 
trade  data  into  the  ID  system  for 
preparation  of  confirmations.  The 
institution  can  send  the  brokei^ealer  an 
Institution  Request  for  Cancellation/ 
Correction  when  the  Institution 
disagrees  with  a  confirmation  that  the 
Institution  has  received  through  the  ID 
system.  Currently,  broker-dealers  and 
institutions  make  teleph(u>e  calls  or 
send  facsimile  transmissions  to 


a  For  aach  pnocipla  cmw  feamra  o!  tbe  IntaractiT* 
ID  «y»tem.  DTC  has  agreed  to  submit  a  Section 
19(bK2)  ml«  filing  tettlng  forth  the  finclixed  rnlee, 
piocMhuM.  etc.  Each  mA  ml*  Stia%  will  be 
(ufamltted  for  Comataakm  ■pprovml  pilar  to 
implaiiMDUtlOQ  of  the  rafajed  prhiclpie  new 
feature. 


communicate  the  informatlan  which 
will  be  tent  through  these  electronic 
mail  features. 

3.  Interactive  ID  (early  1994).  In 
addition  to  using  the  ID  system  in  the 
current  batch  mode,  ID  system  users 
will  be  able  to  use  the  system 
interactively  with  the  capabiUty  of 
accomphshing  all  ID  system  p|rocessing 
within  as  Uttle  as  a  single  business  day. 

4.  Matching  (mid  1994).  As  an 
alternative  to  the  current  confirmation 
and  affirmation  processing  In  the  ID 
system,  DTC  wiU  offer  a  matching 
option.  The  enhanced  ID  system  will 
match  trade  data  received  from  the 
broker^ealer  with  Instihition 
Instructions  received  from  the 
institution.  The  results  of  the  matching 
will  be  reported  through  the  distribution 
of  various  output  reports  to  the  broker- 
dealer,  the  agent,  and  the  institution. 

5.  Authorization/Exception 
Processing  and  Tt-5  Reporting  (mid 
1994).  Because  most  unaffirmed  trades 
of  DTC-eligible  seoirities  eventually 
resxilt  in  book-entry  deliveries  affected 
by  dehver  orders,  the  enhanced  ID 
system  will  enable  the  delivering  parties 
to  ID  system  trades  to  authorize 
automated  settlement  of  unaffirmed 
trades.  In  addition,  delivering  parties 
will  be  allowed  to  authorize  settlements 
of  trades  on  the  settlement  dat&<t  and 
later.  This  feature  will  enable  delivering 
parties  to  take  advantage  of  the 
efficiencies  of  preauthorized  automated 
settlement 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act,  Section  17  of  the  Act,  and  the  rules 
and  regulations  thereunder  applicable  to 
DTC  because  the  proposed  rule  change 
will  further  automate  the  process  by 
which  securities  transactions  are  cleared 
and  settled.  The  proposed  rule  change 
will  be  implemented  consistently  with 
the  safeg\iarding  of  securities  and  funds 
in  DTC's  oistody  or  control  or  for  which 
it  is  responsible  because  the  proposed 
rule  change  enhances  DTC's  existing  ID 
system. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  perceives  no  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

(C)  Self-Regulatory  Organization't 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

In  1990,  at  the  request  of  the  Croup 
of  Thirty  U.S.  Working  Committee's  T-»-3 
Brokers  and  Banks  Subgroup,  DTC 
analyzed  ID  system  activity.  Based  on 
that  analysis  and  other  information,  the 
Subgroup  formulated  a  proposal  for  an 


enhanced  ID  system.  In  November  1990, 
the  proposal  was  distributed  fcv 
comment  by  the  Group  of  Thirty 
Working  Committee.  In  February  1991, 
an  ID  Focus  Committee  was  estabUshed 
to  review  the  November  1990  proposal. 
The  Focus  Committee  consisted  of 
broker-dealers,  banks,  and  institutional 
users  of  the  ID  system  affiliated  with  the 
Securities  Operations  Division  of  the 
Securities  Industry  Association,  the 
Bank  Depository  User  Group,  the  New 
York  Gearing  House  Association,  the 
Investment  Company  Institute,  and  the 
Investment  Counsel  Assodaticm  of 
America.  The  Focus  Committee 
endorsed  the  Subgroup's  proposal  in 
May  1991.  Subsequent  study  dv  DTC 
suggested  that  participants  and  other  ID 
users  would  benefit  from  an  even 
further  enhanced  ID  system. 

In  January  1992,  DTC  published  a 
memorandum  entitled  "An  Interactive 
Option  for  the  Institutional  Delivery 
System."  That  memorandum  propxised  a 
new  ID  system  with  interactive  options 
which  will  also  unify  the  existing  ID 
and  International  ID  systems.  In  May 
1992,  a  second  ID  Focus  Committee  was 
established  to  determine  the 
specifications  of  the  new  ID  system.  The 
second  ID  Focus  Committee  consisted  of 
representatives  of  the  same  user 
commimity  as  the  first  Focus  Committee 
as  well  as  a  representative  of  the 
Industry  Stanoardization  for 
Institutional  Trade  Commimlcations 
Group.  The  second  ED  Focus  Committee 
completed  its  review  of  the  system 
specifications  in  October  1992.  The 
proposed  rule  change  reflects  the 
debberations  of  the  second  ID  Focus 
Committee  as  well  as  information 
obtained  by  DTC  subsequently  from 
various  ID  users. 

Written  comments  from  DTC 
Participants  or  others  have  not  been 
received  on  the  proposed  rule  change. 

m.  Date  of  Efiectivenese  of  the 
Proposed  Role  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  lor  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Ccwnmission 
wilL 

(A)  By  order  approve  sucii  proposed 
rule  change  or 

(B)  Institxitfi  proceedings  to  determine 
whether  the  proposed  rule  change 
shoidd  be  disapproved. 
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V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington;  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  v^ritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubhc  in  accordance  with  the 
proxTsions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  cop}'ing  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-93-07  and 
should  be  submitted  November  3, 1993. 

For  the  Commission  by  the  Division  of 
Market  Regulatioa.  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarUnd, 

Deputy  Secretary. 

[FR  Doc.  93-25090  Filed  10-12-93;  8:45  am] 

BiujNa  cooc  wie-ci-M 


[RetoaM  No.  34-33001;  File  No.  8fM>HLX- 
93-06] 

Self-Regulatory  Organization*;  Filing 
of  Propoaad  Rule  Change  and 
Amendment  No.  1  by  the  Philadelphia 
Exchange,  inc.,  Relating  to  the  Listing 
of  $25  Strike  Price  intervals  for 
Options  on  the  Over-the-Counter  Index 
and  ttie  Value  Line  Index 

October  1, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s{b)(l).  notice  is 
hereby  given  that  on  March  11, 1993, 
the  Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Conmiission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I.  U. 
and  in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  1  The  Commission  is 


publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Currently,  the  PHLX  lists  options  on 
the  National  Over-the-Counter  Index 
("XOC")  and  the  Value  Line  Index 
("VLE."  and.  with  the  XOC.  the 
"Indexes")  at  strike  price  intervals  of 
$5.00  surrounding  the  current  value  of 
the  Indexes.2  The  PHLX  proposes  to 
amend  its  rules  by  adding  Commentary 
.02  to  PHLX  Rule  IIOIA.  "Terms  of 
Option  Contracts,"  which  will  allow  the 
Exchange  to  list  strike  prices  in  the  far- 
term  series  (nine  months  to  expiration) 
of  the  Indexes  at  $25.00  intervals  unless 
there  is  demonstrated  customer  interest 
in  $5  00  strike  price  intervals.  For  the 
purposes  of  Commentary  .02.  the  PHLX  ' 
defiiies  "Customer  interest"  to  include 
"institutional  (firm),  corporate  or 
customer  interest  expressed  directly  to 
the  Exchange  or  through  the  customer's 
floor  brokerage  unit,  but  not  interest 
expressed  by  a  ROT  with  respect  to 
trading  for  the  ROT's  own  account."  a 
Under  the  proposal,  the  PHLX  will  list 
strike  prices  in  the  fer-term  series  of  the 
XOC  and  the  VLE  at  intervals  of  $25.00 
until  there  are  less  than  six  months  to 
expiration,  when  the  Exchange  will  list 
the  intervening  strike  prices  at  $5.00 
intervals. 

The  proposed  rule  change  is  available 
at  the  Office  of  the  Secretary.  PHLX.  and 
at  the  Commission. 


>  ir  CFR  200.3O-3(aMl2)  (1992). 

>  The  PHLX  amended  its  proposal  to  add  new 
Commentary  .02  to  Exchange  Rule  IIOIA,  which 
provides,  in  part,  that  exerciM  prices  in  the  far-tenn 
series  of  options  on  the  Nabonai  Over-the-Cotmter 
Index  ("XOC')  and  on  the  Value  Line  Index 
("VLE")  shall  be  S2S.00,  unless  demonstrated 


customer  interest  exists  at  SS.OO  intervals.  For  the 
purposes  of  proposed  Commentary  the  VHLX 
defines  "demonstrated  customer  interest"  to 
include  "institutional  (firm),  corporate  or  customer 
interest  expressed  directly  to  the  Exchange  or 
through  the  customer's  floor  tx-okerage  unit,  tnit  not 
interest  expressed  by  a  Registered  Options  Trader 
("ROT")  with  respect  to  trading  for  ie  ROT's  own 
accoimt"  See  Letter  from  Gerald  D.  O'Coonell,  Vice 
President.  Market  Surveillance,  PHLX.  to  Yvonne 
Fraticelli,  Attorney,  Options  Branch,  Division  of 
Market  Regulation  ("Division"),  Commission,  dated 
April  15, 1993  ("Amendment  No.  1  "),  and 
Telephone  Conversation  twtween  Edith  Hallahan, 
Attorney.  Market  Survmllance.  PHLX.  and  Yvonne 
Fraticelli,  Staff  Attorney,  Options  Branch,  Division. 
Commission,  on  August  19, 1993  (confirming  that 
the  proposed  Commentary  will  be  numbered  .02 
rather  than  .01).  In  addition,  the  PHLX  indicated 
that  the  Exchange's  Market  Surveillance' 
Department  will  issue  a  memorandum  to  the 
trading  floor  three  weeks  prior  to  implementing  the 
proposal.  See  Letter  from  Gerald  D.  O'Connell.  Vice 
President.  Market  Surveillance,  PHLX.  to  Richard 
Zack,  Branch  Chief,  Options  Regulation,  Division, 
Commission,  dated  September  29,  1993 
("September  29  Letter").  ■ 

2  See  Securities  Exchange  Act  Release  Nos.  21576 
(January  18, 1985),  SO  FR  3445,  and  22044  (May  17, 
1985),  50  FR  21532  (notice  and  order  approving 
XOC  options);  and  21392  (October  10. 1984).  49  FR 
40987.  and  21513  (November  21, 1984),  49  FR 
46857  (notice  and  order  approving  VL£  options). 

>  See  Amendment  No.  1,  supra  note  1. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Currently,  the  PHLX  lists  options  on 
the  XOC  and  the  VLE  at  strike  price 
intervals  of  $5.00  surrounding  the 
current  value  of  the  Indexes.  The  PHLX 
proposes  to  amend  its  rules  to  allow  the 
Exchange  to  list  strike  prices  in  the  far- 
term  series  of  the  XOC  and  the  VLE  at 
intervals  of  $25.00.  Specifically,  the 
Exchange  proposes  to  add  Commentary 
.02  to  PHLX  Rule  IIOIA.  which  wll 
state  that  exercise  prices  for  index 
options  shall  be  $5.00,  except  that  the 
exercise  prices  for  the  far-term  series  of 
XOC  and  VLE  options  shall  be^25.00 
unless  there  is  demonstrated  customer 
interest  4  in  $5.00  intervals.  The  PHLX 
states  that  its  definition  of  "customer 
interest"  is  designed  to  ensure  that  only 
legitimate  customer  requests  lead  to  the 
listing  of  additional  $5.00  strike  prices 
in  the  far-term  series  of  the  Indexes.' 
The  PHLX  states,  in  addition,  that  the 
proposal  is  intended  to  reduce  the 
number  of  strikes  Usted  in  inactively 
traded  series,  and  that  the  Exchange's 
proposal  to  list  additional  strikes  in  far- 
term  series  only  in  response  to  bona  fide 
customer  requests  is  designed  to  help 
the  Exchange  to  achieve  that  purpose 
and  is  consistent  with  the  rules  of  other 
options  exchanges,  including  American 
Stock  Exchange.  Inc.  Rule  903C(b). 
Commentary  .03." 

Quarteriy,  the  PHLX  lists  a  far-term 
series  for  XOC  and  VLE  options  to  trade 
for  nine  months.  Under  the  proposed 
rule  change,  the  far-term  series  of  XOC 
and  VLE  options  will  be  listed  with 
$25.00  strike  price  intervals  imtil  there 
are  less  than  six  months  remaining  imtil 
expiration,  when  the  intervening  strike 
prices  will  be  Usted  at  $5.00  intervals. 


•  See  Amendment  No.  1.  supra  note  1,  for  the 
PHLX's  definition  of  "customer  interest" 

•  See  Amendment  No.  1,  supra  note  1. 

•  See  September  29  Letter,  supra  note  1. 
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For  example,  after  the  March  expiration 
of  XCX:  and  VLE  options,  the  PHLX 
would  list  the  December  series  for  both 
options  at  $25.00  strike  price  intervals. 
In  addition,  the  Exchange  proposes  to 
hst  additional  strike  prices  in  the  far- 
term  series  of  XOC  and  VXE  options  in 
response  to  a  customer  request  at  any 
time. 

In  response  to  member  requests,  the 
Exchange  reviewed  trading  data  and 
found  that  limited  volume  occurs  In  the 
far-term  series  of  the  Indexes.^  The 
Exchange  notes  that  with  the  value  of 
the  Indexes  ranging  from  $300  to  $600, 
a  $25.00  interval  will  still  preserve  key 
trading  strategies  because  $25.00  often 
represents  a  2'/^  point  movement  in  the 
Indexes,  which  is  similar  to  a  stock 
trading  at  $25.00  or  less  whose  option 
is  traded  at  2V^  point  strike  price 
intervals. 

In  addition,  the  Exchange  believes 
that  the  $25.00  strike  price  intervals 
should  alleviate  the  burden  of  excessive 
strike  prices  in  inactive  series.  For 
example,  after  the  December  1992 
expiration,  mne  suike  prices  were  listed 
in  the  September  series  of  both 
Indexes."  The  PHLX  notes  that  all  of 
these  strike  prices  must  be  displayed  on 
screens  on  the  trading  floor, 
disseminated  to  outside  vendors  and 
monitored  by  the  Exchange's  specialists. 
The  Exchange  states  that  the  bids  and 
offers  are  often  substantially  similar  for 
many  of  t^e  ^-term  strike  prices  and 
series  because  the  volatility  levels  do 
not  differ  significantly.  The  Elxchange 
believes  that  the  proUferation  of  strike 
prices  in  far^term  series  does  not 
provide  significant  market  opportunities 
that  would  be  lost  if  fewer  strike  prices 
were  listed. 

In  addition,  the  PHLX  notes  that  the 
elimination  of  excessive  strike  prices 
should  help  to  reduce  instances  of 
wrap-around."  The  PHLX  states  that 


'  For  example,  during  the  months  of  January 
through  hily  1992,  trading  volume  in  the  far-term 
series  (six-month  end  nine-month)  of  both  tlie  XOC 
and  VXC  geoerally  constiluied  less  thmn  9%.  and 
often  only  1%,  of  tlte  total  volume  in  each  option. 

•  Specifically .  after  the  December  1992  expiration, 
the  Exchange  began  trading  the  September  1993 
series  of  options,  mcluding  XOC  S«pt«mbOT  500, 
SOS,  510,  520.  S2S,  530.  535,  and  540  call*  and  puts 
as  well  as  VLE  September  350.  355.  360.  365.  37a 
375,  380,  3S5,  and  390  calls  and  puts.  Under  the 
proposal,  only  three  additional  September  VLE 
series  and  three  a<tdit]onal  XOC  series  ivould  be 
listed.  The  Exchange  notes  that  due  to  a  "wrap- 
around situation"  (which  occurs  when  all  20 
characters  indicating  the  stnke  price  of  an  options 
hare  been  used  and  additianal  strike  prices  require 
listing  the  option  with  a  diflsreni  toot  symbol)  in 
the  September  XOC  series,  strike  prices  of  520  and 
higher  will  be  traded  under  the  r(x>t  symbol  XOW, 
rather  than  XOC. 

•  See  note  7,  supra,  for  •  definition  and  example 
of  a  "wrep-arotrnd.**  where  X(X  March  420  calls 
(XOC  CD)  use  the  symbol  CD,  with  the  D  used  to 


wrap-arounds  and  the  use  of  new 
symbols  create  an  operational  burden 
for  the  Exchange  and  its  member  firms 
and  may  result  in  confusion  to  investors 
seeking  to  ascertain  options  markets 
from  display  screens. 

The  PHLX  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act,  in  general,  and  in 
particular  with  section  6(b)(5). 
Specifically,  the  PHLX  believes  that  the 
proposal  to  list  strike  prices  at  $25.00 
Intervals  In  the  far-term  series  of  the 
Indexes  should  alleviate  the  burdens  of 
excessive  strike  prices,  which,  in  turn, 
should  promote  just  and  equitable 
principles  of  trade  and  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market. 

(B)  Self-Regulatory  Organixation's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  beUeve  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  EffectiTenesa  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Fedenl 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubhshes  its  reason  tor  so  finding  or  (li) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  ail  subsequent 
amendments,  ail  written  statements 


denote  420,  such  thai  the  Septanber  520  calls  (XOC 
ID)  would  have  used  the  same  symbol,  O,  to  mean 
S2a  Thus,  the  root  symbol  was  dianged  from  XOC 
to  XOW  and  the  September  520  calls  Usted  with  the 
symbol  XOW  ID,  «rith  the  D  denoting  the  520  strike 
price. 


with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW.. 
Washington.  IXl  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  aiiould 
refer  to  the  file  niunber  in  the  caption 
above  and  should  be  submitted  by 
November  3, 1993. 

For  the  Commissioo,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."! 

Maisarat  U.  McFarlaMl, 
Deputy  Secretary. 

[PR  Doc  93-25025  Rlod  10-1 2-«3:  8:45  am) 
■auNQooot  wi»  w  m 


[Hal— >e  Na  34-33012;  Hie  No.  8fM>ttbt- 
93-15] 

Setf-negulatory  Organizations;  Notic« 
of  Filing  of  Proposed  Rule  Chartge  by 
the  Philadelphia  Stock  Exchangs 
Rstatlr>g  to  tha  Handling  of  Raftered 
Options  Traders'  Ordars 

October  4, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Secxuities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  April  5. 1993,  the 
Philadelphia  Stodi  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II,  and 
in  below,  which  Hems  have  been 
prepared  by  the  Phlx.  The  Commissi<m 
is  pubhshing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propoeed  Rule  Change 

The  Phlx.  piu^uant  to  Rule  19b-4  of 
the  Act,  proposes  to  amend  Floor 
Procedure  Advice  ("Advice")  C-3, 
Handling  Registered  Options  Traders' 
Orders.  Specifically,  the  Exchange 
proposes  to  retitle  Advice  C-3 
"Handling  Orders  of  Phlx  ROTs  and 
Other  Registered  Options  Market 
Makers.  "  and  apply  the  restrictions  of 
this  advice  to  non-Phlx  registered 


••17  CFR  200.3O-3(aXia)  (1902). 
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opticms  traders.  In  addition,  the  Phlx 
proposes  to  add  paragraph  (b)  to  this 
advice  to  require  that  such  orders  be 
marked  as  "N"  orders  and  represented 
as  "BD"  orders  in  the  trading  crowd. 
The  text  of  the  proposed  rule  change  is 
available  at  the  Ofnce  of  the  Secretary, 
the  Phlx,  and  at  the  Commission. 

n.  Sdf>Regnlatory  Organization's 
Statement  c^the  Purpose  oC  snd 
Statutory  Basis  for,  Uie  Pityosed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  sat  forth  in  sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  PuTDOse  of.  and  the 
Statutory  Basis  for.  tne  Proposed  Ruh 
Change 

The  Phlx  proposes  to  amend  Advice 
C-3  to  extend  its  restrictions  to  non- 
Phlx  option  market  makers. 
Accordingly,  the  Phlx  proposes  to  retltle 
Advice  C-3  as  follows:  Handling  Orders 
of  Phlx  ROTs  and  Other  Registered 
Options  Maricet  Makers.  In  adcUtion.  the 
restrictions  contained  in  paragraph  (d) 
(formerly  paragraph  (c))  would  now 
apply  to  options  market  makers  from 
other  exchanges  such  that  the  use  of 
floor  broker  discretion  i  with  respect  to 
the  orders  of  such  market  makers  would 
be  prohibited. 

In  addition,  paragraph  (b)  would  be 
added  to  this  advice  to  require  floor 
brokers  to  ascertain  which  orders  are  for 
the  accounts  of  non-Phlx  market 
makers.  The  purpose  of  this  new 
provision  is  to  establish  an  accurate 
audit  trail  of  such  orders  by  requiring 
that  order  tickets  be  marked  with  an 
"N."  This  paragraph  would  also 
reinforce  the  requirement  that  a  Phlx 
floor  broker  when  in  possession  of  an 
"N"  order  must  represent  to  the  trading 
crowd  that  the  order  is  a  "BD"  order,  as 
orders  of  market  makers  qualify  by 
definition  as  "BD"  orders.  The 
identification  of  such  orders  is 
consistent  with  the  requirements  of 
other  exchanges  and  will  add 
uniformity  among  option  exchanges  in 
this  regard.* 

In  order  to  fulfill  this  obligation,  the 
floor  broker  or  the  floor  unit  of  the 
member  firm  with  which  the  floor 
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broker  is  associated  would  be  required 
to  make  reasonable  inquiry  of  the 
account  status  of  orders  for  market 
makers  to  identify  orders  for  the 
accounts  of  non-Phlx  market  makers. 
The  purpose  of  this  inquiry  is  to  ensure 
that  a  complete  audit  trail  can  be 
captured.  Currently,  paragraph  (a) 
requires  floor  brokers  to  announce  to  the 
trading  crowd  whether  an  order  is  fcv  a 
Phbc  market  maker  and  whether  such 
order  would  establish  or  close  out  an 
option  position  (opening  or  closing). 

The  Exchange  believes  that 
establishing  a  marking  requirement  for 
"li"  orders  and  applying  certain 
restrictions  respecting  discretionary 
orders  to  non-Phlx  market  makers  is 
consistent  with  section  6  of  the  Act.  in 
general,  and  with  section  6(b)(5),  in 
particular,  in  that  it  is  designed  to 
promote  )ust  and  equitable  principles  of 
trade  by  assuring  compliance  with 
certain  Exchange  tradhig  rules  (i.«..  Ten- 
Up  Rule)  and  protect  investors  and  the 
public  interest  by  improving 
surveillaDce  of  market  maker  options 
activity  from  other  exchanges. 

(B)  Self-Regulatory  OrganiziOion  's 
Statement  on  Buiden  on  Competition 

The  Phlx  does  not  bebeve  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  soUcited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  ofECEectiTeiiess  of  the 
Proposed  Rule  Qiange  and  Timing  for 
CommissioB  Action 

Within  35  days  of  the  date  of 
publication  of  tnis  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(11)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Commoits 

Interested  persons  are  invited  to 
submit  written  data,  viewvs  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 


Commission  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  tiie 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  &om  the 
public  in  accordance  with  the 
provisions  of  5  U.SC  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington.  DC  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
cop3ring  at  the  principal  office  of  the 
Phlx.  All  submissions  should  refer  to 
File  No.  SR-Phlx-93-15  and  should  be 
submitted  by  November  3, 1993. 

For  the  Commission,  by  tb«  DMskm  of 
Market  Reguktion,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFariand. 

Deputy  Secretary. 

(PR  Doc  9:^25026  Piled  10-12-93;  8:45  am] 
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[Oaleess  No.  IC-197S5;  •12-6436] 

SwiseKey  Funds,  et  at;  Notice  of 
Application 

October  6. 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for  an 

Order  under  the  Investment  Company 

Act  of  1940  (the  "Act"). 

Applicants:  SwissKey  Funds  (the 
"Trust")  (including  ail  present  and 
future  series  thereof);  Short-Term  World 
Income  Portfolio,  World  Growth 
Portfolio,  U.S.  Dollar  Cash  Reserves 
Portfolio,  and  any  future  Hub  Fund  (as 
defined  below)  in  which  a  series  of  the 
Trust  invests;  and  any  closed-end 
investment  companies  organized  in  the 
futiue  for  which  the  Adviser  (as  defined 
below)  serves  as  investment  adviser  or 
which  invest  all  of  their  investable 
assets  in  a  Hub  Fimd  for  which  the 
Adviser  serves  as  investment  ad\-iser. 

Relevant  Act  Sections:  Order 
requested  under  section  6(c)  exempting 
applicants  from  sections  13(a)(2),  18(a), 
18(0(1).  22(f).  22(g),  and  23(a).  and 
imder  rule  17d-l{b)  to  permit  certain 
ioint  transactions  otherv^'ise  prohibited 
byrulel7d-l(a). 

Summary  of  Application :  AppUcants 
seek  an  order  that  would  permit  the 
applicants  to  implement  a  deferred 
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compensation  plan  for  their  trustees 
who  are  not  "interested  persons"  within 
the  meaning  of  section  2(a){19)  of  the 
Act.  The  plan  would  establish  an 
account  on  behalf  of  each  participating 
trustee,  who  could  elect  to  have  his  or 
her  account  either  (i)  valued  by 
reference  to  an  assumed  investment  of 
deferred  fees  in  the  applicant  for  which 
he  or  she  serves  as  trustee;  or  (ii) 
credited  with  interest  based  on  the  90- 
day  U.S.  Treasury  bill  rate. 

Filing  Date:  The  application  was  filed 
on  June  10,  1993,  and  amended  and 
restated  on  August  30, 1993.  and 
September  27. 1993. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  1, 1993  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Applicants,  6  St.  James  Avenue.  Boston, 
Massachusetts  02116. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barry  A.  Mendelson,  Senior  Atton^ey.  at 
(202)  504-2284.  or  C.  David  Messnrbi. 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  MFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations:  1.  The 
Trust  is  an  open-end  management 
investment  company  organized  as  a 
Massachusetts  business  trust.  It 
currently  has  three  series;  SBC  Short- 
Term  World  bicome  Fund,  SBC  World 
Growth  Fund,  and  SBC  U.S.  Dollar  Cash 
Reserves  (the  "Series").  Pursuant  to  a 
"Hub  and  Spoke"  structure  operated 
under  a  contract  with  Signature 
Financial  Group,  Inc.,  each  Series 
invests  all  of  its  investable  assets  in  a 
corresponding  open-end  management 
investment  company  (each  a  "Hub 
Fund")  that  has  the  same  investment 
objective  as  the  Series.  Currently  there 
are  three  Hub  Fimds:  Short-Term  World 


Income  Portfolio,  World  Growth 
Portfolio,  and  U.S.  Dollar  Cash  Reserves 
Portfobo.  The  existing  Hub  Funds  are, 
and  it  is  contemplated  that  future  Hub 
Funds  will  be.  New  York  trusts.  While 
none  of  the  existing  applicants  is  a 
closed-end  investment  company, 
closed-end  funds  organized  in  the  future 
that  are  advised  by  die  Adviser  (as 
defined  below),  or  that  invest  all  of  their 
investable  assets  in  a  Hub  Fund  advised 
by  the  Adviser,  may  avail  themselves  of 
the  relief  requested  herein. 

2.  The  Investment  adviser  to  each  Hub 
Fund  (the  "Adviser")  is  SBC  Portfolio 
Management  International.  Inc.  Because 
the  Series  invest  all  of  their  investable 
assets  in  the  Hub  Funds,  the  Series  have 
no  investment  adviser. 

3.  The  Trust  and  each  of  the  Hub 
Funds  has  a  Board  of  Trustees,  a 
majority  of  whose  members  are  not 
"interested  persons."  within  the 
meaning  of  section  2(a)(19)  of  the  Act. 
of  such  applicant  ("independent 
trustees").  Each  independent  trustee  is 
paid  an  annual  retaining  and  meeting 
fees  for  each  Board  or  committee 
meeting  attended. 

4.  Each  applicant  proposes  to  adopt  a 
deferred  compensation  plan  ("Plan") 
that  would  permit  independent  trustees 
to  elect  to  defer  receipt  of  trustees  fees. 
The  Plan  will  enable  independent 
trustees  to  defer  payment  of  income 
taxes  and  save  for  retirement  or  other 
reasons.  Applicants  submit  that  the  Plan 
will  enhance  their  abiUty  to  recruit  and 
retain  highly  qualified  independent 
trustees. 

5.  Each  AppUcant  will  establish  a 
book  account  for  each  of  its 
independent  trustees  participating  in 
the  Plan.  The  deferred  fees  earned  by  a 
trustee  will  be  credited  to  his  or  her 
account  and  will  earn  a  rate  of  return 
determined  in  accordance  with  one  of 
two  methods.  Under  the  "Phantom 
Share  Account"  method,  the  trustee's 
account  will  be  valued  as  if  the  deferred 
fees  had  been  invested  in  shares  of  the 
applicant.  Under  the  "Short-Term 
Earnings  Account"  method,  all  amounts 
in  the  trustee's  account  will  earn 
interest  at  the  end  of  each  month  at  the 
"average  rate"  on  90-day  U.S.  Treasury 
bills.  "The  "average  rate"  will  be 
calculated  by  adding  the  rate  on  the  last 
day  of  the  current  month  and  the  rate  on 
the  last  day  of  the  preceding  month,  and 
dividing  the  sum  by  two. 

6.  A  trustee  may  select  either 
valuation  method  described  above  and 
may  thereafter  change  the  method  only 
as  of  the  beginning  of  each  calendar 
quarter.  A  trustee  may  elect  to  receive 
payments  under  the  Plan  begiiming 
either  on  the  first  day  of  the  calendar 
year  following  the  end  of  his  or  her 


service  as  tnistee,  or  on  a  specific  date 
chosen  by  the  trustee.  He  or  she  may 
elect  to  receive  payment  in  a  lump  sum 
or  in  armual  installments.  A  trustee's 
right  to  receive  payments  will  be 
nontransferable,  except  that  payments 
will  be  made  to  a  designated  beneficiary 
after  the  trustee's  death.  Amounts 
deferred  under  the  Plan  may  become 
payable  to  a  trustee,  in  the  discretion  of 
the  committee  established  to  administer 
the  Plan,  in  the  event  of  the  trustee's 
total  disability  or  to  alleviate  financial 
hardship. 

7.  A  trustee's  rights  and  benefits 
under  the  Plan  will  not  be  represented 
by  any  form  of  certificate  or  other 
instrument.  Applicant's  obhgations  to 
make  payments  of  amounts  accrued 
under  the  Plan  will  be  general 
unsecured  obhgations,  payable  solely 
from  their  general  assets  and  property. 
No  separate  funding  vehicle  will  be 
established. 

8.  The  amounts  paid  to  the 
independent  trustees  are  expected  to  be 
insignificant  in  comparison  to  the  total 
net  assets  of  each  appUcant. 
Accordingly,  deferral  of  trustee  fees  in 
accordance  with  the  Plan  is  expected  to 
have  a  negUgible  effect  on  any 
applicant's  assets.  Uabihties.  net  assets, 
and  net  income.  Furthermore,  the  Plan 
will  not  obligate  an  applicant  to  retain 
any  particular  tnistee  or  pay  any 
particular  level  of  fees  to  a  trustee. 

Applicants'  Legal  Conclusions:  1.  In 
connection  with  the  adoption  and 
implementation  of  the  above-described 
flan,  applicants  seek  an  order  (i) 
pursuant  to  section  6(c)  of  the  Act  that 
would  exempt  them  from  sections 
13(a)(2).  18(a).  18(f)(1).  22(f).  22(g).  and 
23(a)  of  the  Act;  and  (ii)  pursuant  to  rule 
17d-l(b)  that  would  permit  certain 
transactions  otherwise  prohibited  by 
rule  17d-l(a).  Section  6(c)  authorizes  the 
SEC  to  exempt  any  person,  security,  or 
transaction  from  any  provision  of  the 
Act  if  such  exemption  is  necessary  or 
appropriate  in  the  pubUc  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Each  appUcant  beUeves  that  the 
Plan  is  in  its  best  interest  and  the  best 
interest  of  its  shareholders,  and  meets 
the  appropriate  statutory  standards. 

2.  Sections  18(a)  and  18(f)(1)  prohibit, 
with  certain  exceptions  not  relevant 
here,  registered  closed-end  and  open- 
end  investment  companies, 
respectively,  bom  Issuing  senior 
securities.  Section  13(a)(2)  requires  that 
an  open-end  company  obtain 
shareholder  authorization  before  issuing 
any  senior  sectirity  not  contemplated  by 
the  recitals  of  poUcy  in  its  registration 
statement  AppUcants  contend  that  the 
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Plan  possesses  none  of  the 

characteristics  of  senior  seciirities  that 
led  Ckingress  to  enact  sections  18(a), 
18(f)(1),  and  13(a)(2).  There  will  be  no 
"borrowing"  tinder  the  Plan  in  the  sense 
that  concerned  Congress,  and  all 
Uabihties  created  under  the  Plan  will  be 
offset  by  essentially  equal  assets  of  the 
applicants  that  would  not  otherwise 
exist  if  the  trustees'  fees  were  paid  on 
a  current  basis.  The  Plan  will  not  induce 
speculative  investments  by  applicants 
or  provide  opportunity  for  manipulative 
allocation  of  appHcants'  expenses  and 
profits;  control  of  the  applicants  will  not 
be  affected;  and  the  Plan  will  not 
confuse  investors,  make  it  difficult  for 
them  to  value  applicants'  securities,  or 
convey  a  false  impression  of  safety. 

3.  Section  22(f)  prohibits  undisclosed 
restrictions  on  transferability  or 
negotiability  of  redeemable  securities 
issued  by  a  registered  open-end 
investment  company.  Tne  restriction  on 
transferabihty  of  a  trustee's  benefits 
would  be  clearly  set  forth  in  the  Plan, 
would  be  included  primarily  to  benefit 
the  trustees,  and  would  not  adversely 
affect  the  interest  of  the  trustees  or  of 
fund  shareholders. 

4.  Sections  22(g)  and  23(a)  prohibit 
open-end  and  closed-end  investment 
companies,  respectively,  from  issuing 
any  of  their  securities  for  services  or  for 
property  other  than  cash  or  securities. 
These  provisions  prevent  the  dilution  of 
eouity  and  voting  power  that  can  result 
wnen  securities  are  issued  for 
consideration  that  is  not  readily  valued. 
According  to  applicants,  interests  in  the 
Plan  should  be  viewed  as  issued  not  in 
return  for  services,  but  in  return  for 
applicants'  not  being  required  to  pay 
such  fees  on  a  current  basis.  In  any 
event,  apphcants  assert  that  the  Plan 
will  not  oilute  the  equity  or  voting 
power  of  any  of  applicants' 
shareholders. 

5.  Section  17(d)  and  rule  17d-l,  taken 
together,  prohibit*&n  affiliated  person  of 
a  registered  investment  company,  acting 
as  principal,  from  participating  in,  or 
effecting  any  transaction  in  connection 
with,  any  joint  enterprise  or  other  joint 
arrangement  or  profit-sharing  plan  in 
which  such  registered  company  is  a 
participant,  without  prior  receipt  of  a 
Commission  order.  Under  rule  17d-l(b), 
the  Commission  will  consider  whether 
the  participation  of  such  registered 
company  in  such  joint  enterprise  or 
arrangement  on  the  basis  proposed  is 
consistent  with  the  provisions,  poUcies, 
and  purposes  of  the  Act,  and  the  extent 
to  which  such  participation  is  on  a  basis 
different  from  or  less  advantageous  than 
that  of  other  participants.  Under  either 
of  the  Plan's  two  valuation  methods, 
trustees  will  not  receive  a  benefit. 


directly  or  indirectly,  that  would 
otherwise  inure  to  an  applicant  or  its 
shareholders.  E)eferral  of  tnistees'  fees  in 
accordance  with  the  Plan  will  simply 
maintain  the  parties  in  the  same 
position  as  if  the  fees  were  paid  on  a 
current  basis.  In  addition,  the  total 
amount  owed  to  trustees  on  a  deferred 
basis  is  likely  to  be  so  small  in  relation 
to  an  applicant's  assets  as  to  be 
incapable  of  having  a  material  effect 
upon  that  applicant's  performance, 
regardless  of  the  method  of  valuation. 

Applicants'  Condition:  Applicants 
agree  that  any  order  granting  the 
requested  relief  will  be  subject  to  the 
following  condition: 

The  balance  sheet  for  each  of  the 
apphcants  either  will  show  habihty  and 
asset  entreis  for  deferred  fees  or  will 
include  a  footnote  explaining  that  the 
applicant  has  offset  its  Uability  for  the 
deferred  fees  with  the  assets  that 
determine  the  amount  of  the  applicant's 
Uability. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFuiand, 

Depu  ty  Secretary. 

IFR  Doc.  93-25089  Filed  10-12-93;  8  45  am] 

BHJJNa  COOC  WIO-Ot-M 

PnvMtnMitt  Company  Act  ReiMM  No. 
197167:  File  No.  811-3580] 

Trinity  Assets  Trust;  Application  for 
Dereglstratlon 

October  6. 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  AppUcation  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

Applicant:  Trinity  Assets  Trust. 

Relevant  Act  Section:  Section  8(f). 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

FILING  DATE:  The  appUcation  on 
Form  N-BF  was  filed  on  August  5. 1993, 
and  amended  on  October  1, 1993. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  apphcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  ttie  SEC  by  5:30  p.m.  on 
November  1, 1993.  and  should  be 
accompanied  by  proof  of  service  on 
appUcant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  or  service. 
Hearing  requests  should  state  the  nature 


of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  5th 
Street.  NW.,  Washington.  DC  20549. 
Applicant.  125  West  55th  Street,  New 
York.  New  York  10022. 
FOn  FURTHER  iNFORMATJON  CONTACT: 
James  J.  Dwyer.  Staff  Attorney,  at  (202) 
504-2920.  or  C.  David  Messman.  Branch 
Chief,  at  (202)  272-3018  (Office  of 
Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
apphcation.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
PubUc  Reference  Branch. 

Applicant's  Representations:  1. 
Applicant  is  an  open-end  diversified 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  On  October  8. 1982.  applicant 
filed  a  notification  of  registration  under 
section  8(a)  of  the  Act.  and  a  registration 
statement  under  the  Securities  Act  of 
1933  and  section  8(b)  of  the  Act.  The 
registration  statement  became  effective 
on  January  10. 1983,  and  appbcanfs 
initial  pubUc  offering  commenced  on 
that  date. 

2.  At  a  meeting  held  on  July  17. 1992. 
the  apphcants  board  of  trustees  adopted 
an  agreement  and  plan  of  reorganization 
(the  "Agreement")  between  applicant 
and  Mutual  Fund  Group  ("MFC")  to 
provide  for  the  transfer  of  all  of  the 
assets  and  habiUties  of  apphcant's 
portfohos  to  MFC  (File  No.  811-5151) 
in  return  for  equivalent  interests  in 
shares  of  MFG.  AppUcant  and  MFG  are 
"affiUated  persons"  of  each  other,  as 
that  term  is  defined  in  the  Act.  by  virtue 
of  having  a  common  investment  adviser. 
AppUcant  relied  on  rule  17a-8  under 
the  Act  in  order  to  exempt  the 
transaction  from  the  affiliated 
transaction  prohibition  of  section  17(a) 
of  the  Act.  To  avail  itself  of  the  rule 
17a-8  exemption,  applicant's  board  of 
directors  determined  that  the  merger 
was  in  the  best  interest  of  appUcant  and 
that  the  interests  of  existing 
shareholders  would  not  be  diluted  as  a 
result  of  the  merger. 

3.  Proxy  material  was  distributed  to 
shareholders  and  filed  with  the 
Conmiission.  The  definitive  proxy, 
dated  October  15,  1992,  was  filed  on 
October  20. 1992.  At  a  special  meeting 
held  on  December  4, 1992,  apphcant's 
shareholders  approved  the  Agreement. 

4.  As  of  December  31. 1992,  appUcant 
had  76,117,755  shares  outstanding  of  its 
Trinity  Government  Fund  with  a  net 
asset  value  of  $1  per  share,  336,361.904 


53014 


Federal  Register  /  Vol.  58.  No.  196  /  Wednesday.  October  13.  1993  /  Notices 


shares  outstanding  of  its  Trinity  Money 
Market  Fund  with  a  net  asset  value  of 
$1  per  share,  8.707.868  shares 
outstanding  of  its  Trinity  Equity  Fund 
with  a  net  asset  value  of  $12.96  per 
share.  4.264.504  shares  outstanding  of 
its  Trinity  Bond  Fund  with  a  net  asset 
value  of  $10.70  per  share,  and  7.474.258 
shares  outstanding  of  its  Trinity  Short- 
Term  Bond  Fund  with  a  net  asset  value 
of  $10.18  per  share. 

5.  On  December  31,  1992.  pursuant  to 
the  Agreement,  applicant  transferred  all 
of  the  assets  of  its  portfolios  to  MFC  as 
follows:  shares  of  applicant's  Trinity 
Government  Fund  were  exchanged  for 
shares  of  MFC's  Vista  U.S.  Government 
Money  Market  Fund,  shares  of 
applicant's  Trinity  Money  Market  Fund 
were  exchanged  for  shares  of  MFG's 
Vista  U.S.  Global  Money  Market  Fund, 
shares  of  applicant's  Trinity  Equity 
Fund  were  exchanged  for  shares  of 
MFG's  Vista  Equity  Fund,  shares  of 
applicant's  Trinity  Bond  Fund  were 
exchanged  for  shares  of  MFG's  Vista 
Bond  Fund,  and  shares  of  apphcant's 
Trinity  Short-Term  Bond  Fund  were 
exchanged  for  shares  of  MFG's  Vista 
Short-Terra  Bond  Fund.  Applicant  then 
distributed  the  MFG  shares  it  received 
pro  rata  to  its  shareholders,  in  a 
complete  hquidation  of  applicant. 

6.  No  brokerage  commissions  were 
paid  in  connection  with  the  transfer  of 
applicant's  assets  and  liabilities.  The 
total  expenses  incurred  in  connection 
with  the  transfer  of  assets  and  habiUties 
and  liquidation  of  applicant,  consisting 
of  legal  and  accounting  fees,  and 
printing  and  mailing  costs  for  the  proxy 
solicitation,  were  $456,350.37.  These 
expenses  were  assumed  and  paid  by 
applicant  until  the  date  of  the  exchange, 
and  thereafter  by  MFG,  in  the  amounts 
of  $266,658.53  and  $189,691.84. 
respectively. 

7.  At  the  time  of  the  application, 
applicant  had  no  shareholders,  assets,  or 
liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administriative 
proceeding.  Applicant  is  not  presently 
engaged  in.  nor  does  it  propose  to 
engage  in.  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

8.  Applicant  intends  to  file  a 
Certificate  of  Dissolution  with  the 
Commonwealth  of  Massachusetts. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarUnd, 
Depu  ty  Secretary. 

(FR  Doc.  93-25088  Filed  10-12-93;  8:45  am] 
BIUMG  COOe  WIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Racordkeeping 
Requlramenta  Under  0MB  Review 

ACTION:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
on  or  before  November  12. 1993.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (S.F.  83). 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 
Agency  Clearance  Officer:  Cleo 

Verbillis.  Small  Business 

Administration.  409  3RD  Street,  SW., 

5th  Floor.  Washington.  DC  20416. 

Telephone:  (202)  205-6629 
0^4B  Reviewer:  Gary  Waxman.  Officer  of 

Information  and  Regulatory  Affairs. 

Office  of  Management  and  Budget. 

New  Executive  Office  Building, 

Washington.  DC  20503 
Title:  8(a)  Annual  Update  as  prescribed 
Form  No..  SBA  Form  1450 
Description  of  Respondents:  8(a} 

program  participants 
Frequency:  Annually 
Annual  Responses:  5,000 
Annual  Burden:  13.000 

Dated;  September  29, 1993. 
Cleo  Verbillis. 

Chief,  Administrative  Information  Branch. 
[FR  Doc.  93-25064  Filed  10-12-93;  8:45  am) 

BUXMO  COOC  K»»-01-M 

[UcenM  No.  06A)6-0289] 

FCA  Investment  Co.;  License 
Surrender 

Notice  is  hereby  given  that  FCA 
Investment  Company,  5847  San  Felipe, 
Houston,  Texas  77057,  has  surrendered 
its  license  to  operate  as  a  small  business 
investment  company  under  section 
3Ql(c)  of  the  Small  Business  Investment 
Act  of  1958,  as  amended  (the  Act).  FCA 
Investment  Company  was  licensed  by 
the  Small  Business  Administration  on 
August  19, 1985. 


Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on  August 
12,  1993  and  accordingly,  all  rights, 
privileges  and  franchises  dcirived 
therefcom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  September  28.  1993. 
Wayne  S.  Foren, 

Associate  Administrator  for  Investment. 
(FR  Doc.  93-25063  Filed  10-12-93;  8:45  am) 
auuNOCooc  Mas-oi-M 


Buffalo  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Buffalo  District 
Advisory  Council  will  hold  a  public 
meeting  at  10  a.m.  on  Wednesday, 
November  3, 1993,  at  the  Fleet  Bank,  10 
Fountain  Plaza,  9th  Floor  Board  Room, 
Buffalo,  New  York,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Mr.  Franklin  J.  Sdortino,  District 
Director,  U.S.  Small  Business 
Administration,  room  1311.  Ill  West 
Huron  Street,  Buffalo,  New  York  14202. 
telephone  716/846-4301. 

Dated:  October  5, 1993. 
Dorothy  A.  OvaraL 

Acting  Assistant  Administrator,  Office  of 
Advisory  Councils. 

[FR  Doc.  93-25065  Filed  10-12-93;  8:45  am) 
NUMOcooe  nas-oi-M 


Dallas/Fort  Worth  District  Advisory 
Council;  Public  Meeting 

The  U.S.  Small  Business 
Administration  Dallas/Fort  Worth 
District  Advisory  Council  will  hold  a 
public  meeting  at  10  a.m.  on  Friday, 
November  5. 1993,  at  the  SBA  District 
Office,  4300  Amon  Carter  Boulevard, 
suite  114.  Forth  Worth,  Texas,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Mr.  James  S.  Reed,  District  Director, 
U.S.  Small  Business  Administration, 
4300  Amon  Carter  Boulevard,  suite  114, 
Fort  Worth.  Texas,  telephone  817/885- 
6500. 
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Dated:  October  5, 1993. 
Dorothy  A.  Ov«ral, 

Acting  Assistant  Administrator,  Office  of 

Advisory  Councils. 

[FR  Doc.  93-25066  Filed  10-12-93;  8:45  am) 

MtUNQCOOE  MaS-01-« 


Casper  District  Advisory  Council; 
Public  Masting 

The  U.S.  Small  Business 
Administration  Buffalo  District 
Advisory  Council  will  hold  a  public 
meeting  at  9  a.m.  on  Friday.  November 
5. 1993,  at  the  Chamber  of  Commerce. 
314  South  Gillette  Avenue,  Gillette, 
Wyoming,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present. 

For  further  information,  write  or  call 
Mr.  James  Gallogly,  District  Director, 
U.S.  Small  Business  Administration, 
Federal  Building,  room  4001. 100  East  B 
Street,  Casper,  Wyoming  82602-2839, 
telephone— 307/261-5761. 

Dated:  October  5. 1993. 
Dorothy  A.  Overal, 

Acting  Assistant  Administrator,  Office  of 
Advisory  Councils. 

[FR  Doc.  93-25067  Filed  10-12-93;  8:45  am] 
Murno  COM  Mns-oi-M 


DEPARTMENT  OF  STATE 

Public  Notice  1887] 

Office  of  Defense  Trade  Controls; 
Munitions  Exports  Involving  Eilyahu 
Cohen,  tJk/n  Eli  Cohen;  A.V.S. 
Armoured  Vehicles'  Systems,  Inc.,  a/k/a 
A.V.S.,  Inc.;  A.V.S.  Armoured  Vehlciea' 
Sparea,  Ltd.,  a/k/a  A.V.S.,  Ltd. 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  all 
existing  licenses  and  other  approvals, 
granted  pursuant  to  section  38  of  the 
Arms  Export  Control  Act.  that  authorize 
the  export  or  transfer  by,  for  or  to, 
Eliyahu  Cohen,  a/k/a  EH  Cohen,  A.V.S. 
Armoured  Vehicles'  Systems,  Inc. ,  a/k/a 
A.V.S..  Inc.,  and  A.V.S.  Armoured 
Vehicles'  Spares,  Ltd.,  a/k/a/  A.V.S. 
Ltd.,  and  any  of  their  subsidiaries, 
associated  companies  or  successor 
entities,  of  defense  articles  or  defense 
services  are  suspended.  In  addition,  it 
shall  be  the  policy  of  the  Department  of 
State  to  deny  all  export  license 
applications  and  other  requests  for 
approval  involving,  direcUy  or 
indirectly,  the  above  cited  entities.  This 
action  also  precludes  the  use  in 
cooinection  with  such  entities  of  any 


exemptions  from  Ucense  or  other 
approval  included  in  the  International 
Traffic  in  Arms  Regulations  (22  CFR 
parts  120-130)  (ITAR). 
EFFECTIVE  DATE:  September  26.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clyde  G.  Bryant,  Jr.,  Chief,  Compliance 
and  Enforcement  Branch,  Office  of 
Defense  Trade  Controls,  Bureau  of 
Pohtical-Military  Affairs,  Department  of 
State  (703-875-6650). 
SUPPLEMENTARY  INFORMATION:  A  seven 
(7)  count  indictment  was  returned  on 
March  8. 1993.  in  the  U.S.  District 
Court.  Eastern  District  of  New  York, 
charging  Eliyahu  Cohen  (principal  of 
A.V.S.,  Inc.,  of  New  York  and  Netayana, 
Israel)  with  conspiracy  (18  U.S.C.  371) 
to  violate  and  violating  section  38  of  the 
Arms  Export  Control  Act  (22  U.S.C. 
2778)  (AECA)  and  its  implementing 
regulations,  the  ITAR.  The  indictment 
charges  that  the  defendant  conspired  to 
illegally  export  United  States-origin 
components  for  the  Ml  13  Armored 
Personnel  Carrier  to  Iran,  without 
having  first  obtained  the  U.S. 
Department  of  State  requisite 
audiorization.  Also,  the  defendant  was 
charged  with  causing  a  false  statement 
to  be  made  in  applications  to  the 
Department  of  State  for  licenses  to 
export  those  defense  articles  to  Israel 
and  Portuigal.  United  States  v.  Eliyahu 
Cohen.  U.S.  District  Court,  Eastern 
District  of  New  York,  Criminal  Docket 
No.  CR-93-225). 

On  September  26, 1993,  the 
Department  of  State  suspended  all 
licenses  and  other  written  approvals 
(including  all  activities  under 
manufacturing  license  and  technical 
assistance  agreements)  concerning 
exports  of  defense  articles  and  provision 
of  defense  services  by,  for  or  to  Eliyahu 
Cohen,  a/k/a  Eli  Cohen,  Netanya,  Israel; 
A.V.S.  Armoured  Vehicles'  Systems, 
Inc.,  a/k/a  A.V.S.,  Inc.,  New  York;  and 
A.V.S.  Armoured  Vehicles'  Spares.  Ltd., 
a/k/a/  A.V.S.  Ltd.,  Netanya,  Israel;  and 
any  of  their  subsidiaries,  associated 
companies  or  successor  entities. 
Furthermore,  the  Department  of  State 
precluded  the  use,  in  connection  with 
the  named  persons,  of  any  exemptions 
from  hcenses  or  other  approvals 
included  in  the  ITAR. 

This  action  has  been  taken  pursuant 
to  sections  38  and  42  of  the  AECA  (22 
U.S.C.  2778  &  2791)  and  22  CFR  section 
126.7(e)(2)  and  126.7(a)(3)  of  the  ITAR. 
It  will  remain  in  force  until  rescinded. 

Exceptions  may  be  made  to  this 
policy  on  a  case-by-case  basis  at  the 
discretion  of  the  Office  of  Defense  Trade 
Controls.  However,  such  an  exception 
would  be  granted  only  after  a  full 
review  of  all  circumstances,  paying 


particular  attention  to  the  foUowmg 
factors:  whether  an  exception  is 
warranted  by  overriding  U.S.  foreign 
poUcy  or  national  security  interests; 
whether  an  exception  would  further  law 
enforcement  concerns;  and,  whether 
other  compelling  circumstances  exist 
which  are  consistent  with  the  foreign 
policy  or  national  seciirity  interests  of 
the  United  States,  and  which  do  not 
conflict  with  law  enforcement  concerns. 
A  person  named  in  an  indictment  for 
an  AECA-related  violation  may  submit  a 
written  request  for  reconsideration  of 
the  suspension/denial  decision  to  the 
Office  of  Defense  Trade  Controls.  Such 
request  for  reconsideration  should  be 
supported  by  evidence  of  remedial 
measures  taken  to  prevent  future 
violations  of  the  AECA  and/or  the  ITAR 
and  other  pertinent  documented 
information  showing  that  the  person 
would  not  be  a  risk  for  future  violations 
of  the  AECA  and/or  the  ITAR.  The 
Office  of  Defense  Trade  Controls  will 
evaluate  the  submission  in  consultation 
with,  inter  alia,  the  Departments  of 
Treasury,  Justice,  and  other  necessary 
agencies.  After  a  decision  on  the  request 
for  reconsideration  has  been  rendered 
by  the  Assistant  Secretary  for  Political- 
Military  Affairs,  the  requester  will  be 
notified  whether  the  exception  has  been 
granted. 

Dated:  September  26. 1993. 
Robert  L.  GaUuccI. 

Assistant  Secretary,  Bureau  of  Political- 
Military  Affairs,  Department  of  State. 
(FR  Doc  93-25198  Filed  10-12-93;  845  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

(AC  No.  120-XX] 

Proposed  Advisory  Circular  on 
Helicopter  Simulator  Qualification 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Notice  of  availability  of 
proposed  advisory  circular  (AC)  120-XX 
and  request  for  comments. 

SUMMARY:  This  notice  announces  the 
availability  of,  and  requests  comments 
on,  a  proposed  advisory  circular  (AC) 
pertaining  to  the  evaluation  and 
qualification  of  helicopter  simulators  to 
be  used  in  training  programs  or  for 
airman  checking  under  various  parts  of 
the  Federal  Aviation  Regulations  (FAR). 
This  notice  is  necessary  to  give  all 
interested  persons  an  opportimity  to 
present  their  views  on  tne  proposed  AC. 


53016  Federal  Register  /  Vol.  58.  No.  196  /  Wednesday.  October  13.  1993  /  Notices 


DATES:  Comments  must  be  received  on 
or  before  November  29. 1993. 
ADDRESSES:  Send  all  comments  on  tbe 
proposed  AC  to:  Federal  Aviation 
Administration.  National  Simulator 
Program  Staff.  AFS-205.  Project 
Development  Section.  P.O.  Box  20636. 
Atlanta.  GA  30320.  comments  may  be 
inspected  at  the  above  address  between 
9  a.m.  and  4  p.m.  weekdays,  except 
Federal  holidajrs. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  D.  Sodergren,  AFS-205.  at  the 
address  above,  telephone  (404)  763- 

7773 

SUPPLEMENTARY  INFORMATION: 

Conmients  Invited 

A  copy  of  the  draft  AC  may  be 
obtained  by  contacting  the  person 
named  above  under  "FOR  FURTHER 
INFORMATION  CONTACT."  Interested 
persons  are  invited  to  comment  on  the 
proposed  AC  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Commenters  should  identify  AC 
120-XX,  Helicopter  Simulator 
Qualification  and  submit  comments,  in 
duplicate,  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  by  the  National 
Simulator  Program  Staff  before  issuing 
the  final  AC. 

Background 

The  Federal  Aviation  Administration 
(F.VA)  recognizes  the  expanding 
capabilities  of  flight  simulators.  As 
technology  has  progressed,  Federal 
Aviation  Regulation  (FAR)  revisions 
have  been  developed  to  permit  the 
increased  use  of  airplane  simulators  in 
approved  training  programs.  To  date  the 
FAR's  have  not  addressed  the  training 
and  checking  of  flight  crewmembers  in 
helicopter  simulators  which,  as  a  result, 
has  limited  their  use.  This  advisory 
circular  (AC)  provides  information 
concerning  the  evaluation  and 
qualification  of  helicopter  simulators  to 
be  used  in  training  programs  or  for 
airman  checking. 

Issued  in  WashingtOD,  DC,  on  June  21. 
1993. 

David  R.  Harringtim. 
Acting  Director.  Fli^t  Standards  Service. 
(FR  Doc  93-2SOS2  Filed  10-12-93;  8:45  am] 
nujNQ  COM  4»l*-l»-ll 

(Summary  Notio*  Na  PE-93-43] 

Petttions  for  Exemption;  Summary  of 
Petltlont  Recalv«d;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 


ACTTON:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  November  1. 1993. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 

10).  Petition  Docket  No. ,  800 

Independence  Avenue.  SW.. 
Washington.  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  915G, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURT)4ER  MFORMATION  CONTACT:  Mr. 
Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone  (202)  267-3939. 

This  notice  is  pubUshed  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  $  11.27  of 
part  1 1  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington.  DC,  on  September 
29. 1993. 
Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Petitioiu  for  Exemptioa 

DocJcetiVo.  26958 

Petitioner:  Mr.  Carroll  B.  Fitzgerald 

Sections  of  the  FAR  Affected:  14  CFR 

121.383(c) 
Description  of  Relief  Sought/ 

Disposition: 

To  permit  the  petitioner  to  flv  in  part 
121  air  cairier  operations  after  his  60th 
birthday. 


Dispositions  of  Petitions 

DocJcet  No.  12656 

Petitioner:  Department  of  Defense 

Sections  of  the  FAR  Affected:  14  CFR 

139 
Description  of  Relief  Sought/ 

Disposition: 

To  extend  Exemption  No.  2129.  as 
amended,  to  continue  to  permit 
issuance  of  FAA  Airport  Operation 
Certificates  (AOC)  for  airports  operated 
by  the  Department  of  £)efense  that  serve 
air  carrier  aircraft  having  a  seating 
capacity  of  more  than  30  passenger 
seats,  without  complying  with  the 
certification  and  operating  requirements 
of  part  39. 

Grant.  September  27.  1993,  Exemption 
No.  5750 

Docket  No:  261i6 

Petitioner:  Keystone  Helicopter 

Corporation 
Sections  of  the  F/lR  Affected:  14  CFR 

135.143(c)(2) 
Description  of  Relief  Sought/ 

Disposition: 

To  permit  the  petitioner  to  operate 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  its  aircraft 
operating  under  the  provisions  of  part 
135. 

Grant.  September  24. 1993.  Exemption 
No.  5752 

Docket  No.:  27199 

Petitioner:  Trans-Alaska  HeUcopters, 

Inc.  

Sections  of  the  FAR  Affected:  14  CFR 

135.143(c)(2) 
Description  of  Relief  Sought/ 

Disposition: 

To  permit  the  petitioner  to  operate 
witiiout  a  TSO-C112  (Mode  S) 
transponder  installed  on  its  aircraft 
operating  under  the  provisions  of  part 
135. 

Grant,  September  24. 1993.  Exemption 
No.  5753 

Docket  No:  272*7 

Petitioner:  Trans  World  Express.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 

93.123. 93.125. 93.129.  and  provisions 

of  93,  subpart  K 
Description  of  Relief  Sought: 

To  allow  the  petitioner  to  conduct 
additional  Separate  Access  Landing 
System  (SALS)  commuter  operations  at 
John  F.  Kennedy  International  Airport 
using  short  takeoff  and  landing  (STOL) 
aircraft  and  special  procedures. 

Grant,  September  21. 1993,  Exemption 
No.  5746 

Docket  No:  273B2 

Petitioner:  Horizon  Air  Industries,  Inc. 
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Sections  of  the  FAR  Affected:  14  CFR 
121.411  (a)(2).  (b)(2).  and  121.415  (b) 
and  (c) 

Description  of  Relief  Sought: 

To  allow  the  petitioner  to  utilize 
certain  qualified  Domier  Aviation  North 
America  PANA)  flight  and  simulator 
instructors  for  the  purpose  of  training 
Horizon  Air  Industries.  Inc.  initial  cadre 
of  pilots  in  the  Domier  328  (Do328)  type 
aircraft  without  meeting  all  of  the 
applicable  training  requirements  of  part 
121.  subpart  N. 

Grant,  September  23.  1993,  Exemption 
No.  5748 

Docket  No.:  27392 

Petitioner:  Arrow  Air,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.358 

Description  of  Relief  Sought/ 
Disposition: 

To  extend  the  final  date  for 
installation  of  an  approved  system 
providing  windshear  warning  and  flight 
guidance  until  December  31, 1995.  or 
until  Arrow  has  compUed  with  the 
requirement,  whichever  is  earlier,  so  as 
to  allow  Arrow  sxiffident  time  to  install 
the  Westinghouse  MODAR  MR  3000 
Weather  and  Forward  Looking 
Windshear  System  on  its  fleet  of 
McDonnell-Douglas  DC-8-60  (DC-8) 
and  Boeing  727  (B-727)  100  and  200 
series  aircraft. 

Denial,  September  16, 1993,  Exemption 
No.  5741 

Docket  No.:  27439 

,  Petitioner:  Skywest  Airlines  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.411  (a)(1),  (a)(2).  (a)(3).  and  (a)(6) 
and  121.413(b)  and  (c) 

Description  of  Relief  Sought: 

To  allow  the  South  West  Airlines 
(SWA)  to  utilize  certain  qualified 
Canadair  pilot  flight  and  simulator 
instructors  for  the  purpose  of  training 
SWA's  initial  cadre  of  pilots  in  the 
Canadair  CL-600-2B19  Regional  Jet  (RJ) 
aircraft  in  the  United  States  and  Canada 
without  holding  appropriate  U.S. 
certificates  and  ratings  and  without 
meeting  all  of  the  apphcable  training 
requirements  of  subpart  N  of  part  121  of 
the  FAR. 

Grant,  September  22, 1993,  Exemption 
No.  5747 

(FRDoc.  93-25051  Piled  10-12-93;  8:45  ami 
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National  Highway  Traffic  Safaty 
Admlnlatratlon 

[Docket  No.  93-73;  Notice  1] 

Receipt  of  Petition  for  Determination 
That  Nonconforming  1992  Marcedea- 
Banz  500SE  Paaaangar  Cara  Ara 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1992 
Mercedes-Benz  500SE  passenger  cars 
are  eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  determination  that  a  1992 
Mercedes-Benz  50CSE  that  was  not 
originally  manufactured  to  comply  with 
all  apphcable  Federal  motor  vehicle 
safety  standards  is  eligible  for 
importation  into  the  United  States 
because  (1)  it  is  substantially  similar  to 
a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manxifactiirer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
modified  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  November  12, 1993. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109,  National  Highway  Traffic 
Safety  Administration.  400  Seventh  St., 
SW.,  Washington.  DC  20590.  (Docket 
hours  are  from  9:30  a.m.  to  4  p.m.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 
1397(c)(3)(A)(i),  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31. 1990.  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act. 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
apphcable  Federal  motor  vehicle  safety 
standards. 


Petitions  for  eUgibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NTTTSA  pubhshes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period.  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

GStK  Automotive  Conversion,  Inc.  of 
Santa  Ana,  California  (Registered 
Importer  No.  R-90-007)  has  petitioned 
NHTSA  to  determine  whether  1992 
Mercedes-Benz  500SE  (Model  ID 
140.050)  passenger  cars  are  ehgible  for 
importation  into  the  United  States.  The 
vehicle  which  G&K  beheves  is 
substantially  similar  is  the  1992 
Mercedes-Benz  400SE.  G&K  has 
submitted  information  indicating  that 
Daimler  Benz  A.G..  the  company  that 
manufactured  the  1992  Mercedes-Benz 
400SE,  certified  that  vehicle  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards  and 
offered  it  for  sale  in  the  United  States. 

The  petitioner  contends  that  it 
carefully  compared  the  500SE  to  the 
400SE.  and  found  the  two  models  to  be 
substantially  similar  with  respect  to 
compliance  with  most  applicable 
Federal  motor  vehicle  safety  standards. 
The  petitioner  surmised  that  Daimler 
Benz  first  introduced  the  500SE  into 
markets  outside  the  United  States  where 
there  was  "higher  salability  potential  or 
lesser  legislative  restrictions  such  as  the 
strict  emission  control  requirements  in 
the  United  States,  or  a  combination  of 
both." 

G&K  submitted  information  yffith  its 
petition  intended  to  demonstrate  that 
the  1992  model  500SE.  as  originally 
manufactured,  conforms  to  many 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  the  1992  model 
400SE  that  was  offered  for  sale  in  the 
United  States,  or  is  capable  of  being 
readily  modified  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  1992  model  500  SE  is  identical  to 
the  certified  1992  model  400SE  with 
respect  to  compHance  with  Standards 
Nos.  102  Transmission  Shift  Lever 
Sequence  *  *  *,  103  Defrosting  and 
Defoggjng  Systems,  104  Windshield 
Wiping  and  Washing  Systems,  105 
Hydraulic  Brake  Systems.  106  Brake 
Hoses,  107  Reflecting  Surfaces.  109  New 
Pneumatic  Tires,  113  Hood  Latch 
Systems,  116  Brake  Fluid,  124 
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Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints.  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  207  Seating  Systems. 
209  Seat  Belt  Assemblies.  210  Seat  Belt 
Assembly  Anchorages,  211  Wheel  Nuts, 
Wheel  Discs  and  Hubcaps.  212 
Windshield  Retention.  216  Roof  Crush 
Resistance,  and  219  Windshield  Zone 
Intrusion. 

Petitioaer  also  contends  that  the 
vehicle  is  capable  of  being  readily 
modified  to  meet  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  installation  of  a  seat  belt 
warning  lamp;  (c)  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment,  (a) 
Installation  of  U.S.-model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps  and  front  sidemarkers; 
(b)  installation  of  U.S.-model  tailiamp 
assemblies  which  incorporate  rear 
sidemarkers;  (c)  installation  of  a  high 
mounted  stop  lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirrors: 
Replacement  of  the  passenger  side  rear 
view  mirror,  which  is  convex,  but  lacks 
the  required  warning  statement. 

Standard  No.  114  ihe/f  Protection: 
Installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  115  Vehicle 
Identification  Number.  Installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VTN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power  Window 
Systems:  Rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  206  Door  Locks  and 
Door  Retention  Components: 
Replacement  of  the  rear  door  locks  with 
U.S.-model  parts. 

Standard  No.  208  Cfccupant  Crash 
Protection:  (a)  Installation  of  a  seat  belt 
warning  buzzer,  (b)  replacement  of  the 
existing  Type  1  rear  seat  belts  with  U.S.- 


model  belts  equipped  with  retractors. 
The  petitioner  states  that  the  passive 
restraints  that  are  used  on  the  1992 
model  500SE  are  airbags  that  comply 
with  the  Standard. 

Standard  No.  214  Side  Door  Strength: 
Installation  of  reinforring  beams. 

Standard  No.  301  Fuel  System 
Integtity.  Installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Standard  No.  302  Flammability  of 
Interior  Materials:  Treatment  of  the 
interior  materials  with  a  fire  retardant 
spray. 

Additiora'iy.  the  petitioner  states  that 
the  bumpers  on  the  1992  model  500SE 
must  be  reinforced  to  comply  with  the 
Bumper  Standard  found  in  49  CFR  part 
581. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section.  National  Highway 
Traffic  Safety  Administration,  room 
5109. 400  Seventh  Street.  S.W.. 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  oe 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  15  U.S.C.  1397(c)(3)(A)(i)(I)  and 
(C)(ii);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  October  5. 1993. 
William  A.  Boehly. 

Associate  Administrator  for  Enforcement. 
[PR  Doc.  93-25033  Filed  10-12-93;  8:45  am] 
BILUNO  CODE  «aiO-«-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

October  5, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 


OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasxuy  Annex. 
1500  Pennsylvania  Avenue  NW.. 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  New. 

Form  Number:  IRS  Form  8840. 

Type  of  Review:  New  collection. 

Title:  Statement  of  Closer  Connection 
Exception  (Under  Section  7701(b)). 

Description:  Form  8840  is  used  by  an 
alien  individual,  who  otherwise  meets 
the  substantial  presence  test,  to 
explain  the  basis  of  the  individual's 
claim  that  he  or  she  is  able  to  satisfy 
the  closer  connection  exception 
described  in  Regs.  sec.  301.7701(b)-2. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  350,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 13  minutes. 

Learning  about  the  law  or  the  form — 7 
minutes. 

Preparing  the  form — 19  minutes. 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 35  minutes. 

Frequency  of  Response:  Aimually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  777. 000 
hours. 

OMB  Number:  New. 

Form  Number:  LRS  Form  8843. 

Type  o/flevjew;  New  collection. 

Title:  Statement  of  Exempt  Individuals 
(Under  section  7701(b)). 

Description:  Form  8843- is  used  by  an 
alien  individual  to  explain  the  basis 
of  the  individual's  claim  that  he  or 
she  is  able  to  exclude  days  of 
presence  in  the  U.S.  because  the 
individual  is  a  teacher/trainee  or 
student;  professional  athlete;  or  has  a 
medical  condition  or  problem. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  150,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


ReconlKeepiiv 

Leamlno  about  the  law  or  tha  form 
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Fncpiency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  154,380 
hours. 

Cleamnce  Officer  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue 
NW..  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
OfSce  Building.  Washington.  DC 
20503. 

Lok  K.  HoUukU 

Departmental RepattB  Management  Officer. 

[FR  Dec  a3-250M  Pyed  10-12-a3t  8:45  na] 


PubltB  bifbnnation  Collection 
Requfrsnranta  Submitted  to  OMB  tor 
RevliBW 

October  5. 1993. 

The  Department  of  the  Treasury  has 
submitted  the  following  pubHc 
informatian  collection  requiiementM  to 
OMB  for  review  aad  daaranc*  under  tha 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  c^tained  by 
calling  the  Treasury  Buireau  Clearance 
Officer  listed  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Dep>artroeDt 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue  N.W., 
Washington,  E)C  20220. 

Office  of  Thrift  Supervision 

OM3  Number  1550-0027. 

Form  Number  None. 

Type  of  Review:  Extension. 

Title:  Earnings-Based  Accounts. 

Description:  The  rule  is  necessary  in 
order  to  prevent  overreliance  on 
earnings-based  accounts  as  fund 
raising  tools  by  savings  associations, 
which,  in  turn,  represents  a 
significant  risk  to  the  savings 
associatian  and  the  Savings 
Association  Insurance  Fund. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  72. 

Estimated  Burden  Hours  Per 
Respondent:  25  hours. 

Frequency  of  Response:  On  occasion. 


Estimated  Total  Reporting  Burden : 
1,800  hours. 

Clearance  Officer  Colleen  Devine  (202) 
906-6025,  Office  of  Thrift 
Supervision,  2nd  Floor,  1700  G.  Street 
NW.,  Washington,  DC  20552. 

OMB  Reviewer:  Gary  Waxman  (202) 
395-7340,  Office  of  Management  and 
Budget,  room  3208,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Loii  K.  HoOumI. 

Departmental  Reports  Management  Officer. 

[FR  Doc  93-25095  Plied  lO-U-93;  8:45  ami 


Put>lie  kiformatton  CoBactfon 
RoqulrafiMnIt  SubmMMfto  (MIB  for 
Review 

October  6, 1993. 

The  Department  of  Treasury  has 
submitted  the  foUowisg  pubUc 
infarmatkni  coUection  requiremant(s)  to 
OMB  for  review  and  cleataoce  under  tha 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  tha 
8uhmission(»)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  coUection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0008. 

Form  Number  IRS  Forms  W-2.  W-2c. 
W-2AS,  W-2GU,  W-2VI,  W-3,  W-3c. 
W-3cPR.  W-3PR,  W-SSS. 

Type  o/i?ev]ew.- Revision. 

Title:  Wage  and  Tax  Statements. 

Description:  Employers  report  income 
and  withholding  on  Form  W-2.  Forms 
W-2AS.  W-2GU  and  W-2VI  are  the 
U.S.  possessions  versions  of  Form  W- 
2.  The  Form  W-3  series  is  used  to 
transmit  Forms  W-2'8  to  the  Social 
Security  Administration  (SSA).  Forms 
W-2c,  W-3c  and  W-3cPR  are  used  to 
correct  previously  filed  Forms,  W-2, 
W-3  and  W-3PR.  Individuals  use 
Form  W-2  to  prepare  their  income  tax 
returns. 

Respondents:  Individuals  or 
households,  State  or  local 


governments.  Farms,  Businesses  or 
other  for-profit,  Federal  agencies  or 
employees,  Non-profit  institutions. 
Small  businesses  or  organizations. 

Estimated  Number  of  Respondents: 
6.493.883. 

Estimated  Borden  Hours  Per 
Respondent: 


Form 
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W-20U.. 
W-2VI  „ 

W-3 
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Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer  Garrick  Shear  (2021 
622-3869,  Internal  Revenue  Servioa^ 
Room  5571, 1111  Constitution 
Avenue.  NW.,  Washington,  DC  2t}224. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Loie  K.  Holland. 

Departmental  Reports  Management  Officer. 

[FR  Doc  93-25096  Filed  10-12-93;  8:45  am] 

■UMQ  CODE  MW-et-P 


Put>iic  biformation  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Octobers,  1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  coUection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Pumic  Law  96-511.  Conies  of  the 
submission(s)  may  be  obtained  by 
calUng  the  Treasury  Bureau  Clearance 
Officer  Usted.  Comments  regarding  this 
information  coUection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Azmex. 
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1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

0MB  Number:  1512-0002. 

Form  Numbers:  ATF  F  1600. 7. 

Type  of  Review:  Extension. 

Tide:  ATF  Distribution  Center 
Contractor  Survey. 

Description:  Information  provided  on 
ATF  F  1600.7  is  used  to  evaluate  the 
Bureau's  Distribution  Center 
contractor  and  the  services  it  provides 
to  users  to  ATF  forms  and 
publications. 

Respondents:  Businesses  or  other  for- 
proSt,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
21,000. 

Estimated  Burden  Hours  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden.  168 
hours. 

Clearance  Officer  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  Room  3200. 
650  Massachusetts  Avenue.  NW., 
Washington,  DC  20226. 

0MB  Reviewer:  Milo  Sunderhauf  (202) 
393-6880,  Office  of  Management  and 
Budget.  Room  3001.  New  Executive 


Office  Building.  Washington,  DC 
20503. 
Loia  K.  Holland. 

Departmental  Reports  h4anaggment  Officer. 
IFR  Doc.  93-25097  Filed  10-12-93;  8:45  am) 
BtUJNQ  CODE  M10-31-» 


Public  Infonnatlon  Collection 
Requirements  Submitted  to  0MB  for 
Review 

October  6. 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue.  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-1231. 
Regulation  ID  Number:  IA-38-90  Final 

Regulations  {T.D.  8382). 
Type  of  Review:  Extension. 
Title:  Penalty  on  Income  Tax  Return 

Preparers  Who  Understate  Taxpayer's 


Liability  on  a  Federal  Income  Tax 
Return  or  a  Claim  for  Refund. 

Description:  These  regulations  set  forth 
rules  imder  section  6694  of  the 
Internal  Revenue  Code  regarding  the 
penalty  for  understatement  of  a 
taxpayer's  liability  on  a  Federal 
income  tax  return  or  claim  for  refund. 
In  certain  circumstances,  the  preparer 
may  avoid  the  penalty  by  disclosing 
on  a  Form  8275  or  be  advising  the 
taxpayer  or  another  preparer  that 
disclosure  is  necessary. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
100,000. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
50.000  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571. 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget.  Room  3001,  New  Executive 
Office  Building.  Washington,  DC 
20503. 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 

IFR  Doc.  93-25998  Filed  10-12-93;  8:45  am] 

BILUNQ  CODE  «30-01-r 


Sunshine  Act  Meetings 
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Ttiia  pmaian  of  tw  FEDERAL  REGISTER 
contains  notfCM  of  me«tings  published  under 
the  "Qovemment  In  the  Sii«hine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


U.S.  COMMISSION  ON  CfVU.  RIGHTS 
DATE  AND  TIME:  October  22. 1993. 
PLACE:  U.S.  Coimnission  on  Qvil  Rights, 
624  Ninth  Street  NW..  Room  540, 
Washington.  DC  20425. 
STATUS:  Open  to  the  Pubht 
October  22. 1993 

I.  Approval  of  Agenda 

n.  Approval  of  Minutes  of  September  17, 

1993  Meeting 
m.  Announcements 

IV.  FoUowup  to  Previous  Meeting 

V.  Proposed  1994  Ckimmission  Meeting  Dates 
VL  Appointments  for  the  Maryland, 

Montana,  New  York,  Utah,  Washington, 
and  Wyoming  Advisory  Ck)mmlttees 
Vn.  Piwliminary  New  York  Hearing  Plans 
Vm.  Commissioner  Task  Force  Reports 

•  Reauthorization 

•  SAC  Member  Processes 
DC.  Staff  Director^  Report 
X.  Future  Agenda  Items 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Barbara  Brooks.  Press  and 
Communications,  (202)  376-8312. 

Dated:  October  8, 1993. 
Emma  Monroig, 
Solicitor. 
[FR  Doc.  93-25270  Filed  10-8-93;  3:14  pmj 

BUaJNG  CODE  633S-0t-«i 

FARM  CREDIT  A0MINISTRATK3N 
Farm  Credit  Administration  Board; 
Amendment  to  Sunshine  Act  Meeting 
SUMMARY:  Pursuant  to  the  Government 
in  the  Sunshine  Act  (5  U.S.C 
552b(e)(3)).  the  Farm  Credit 
Administration  gave  notice  on 
September  24, 1993  (58  FR  50085)  of  the 
special  meeting  of  the  Farm  Credit 
Administration  Board  (Board) 
scheduled  for  September  28, 1993.  This 
notioa  is  to  amend  the  agenda  by 
removing  an  item  from  Uie  dosed 
session  and  adding  a  portion  of  another 
to  the  dosed  session  of  that  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4003.  TDD  (703)  883-4444. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 
SUPPLEMENTARY  MFORMATKM:  Parts  of 
this  meeting  of  the  Board  were  open  to 


the  public  (limited  space  available),  and 
parts  of  this  meetiug  were  closed  to  the 
public.  The  closed  session  of  the  agenda 
for  September  28, 1993,  is  amended  as 
follows: 

[Removed] 
Qosed  Seasion* 

A.  New  Business 
1.  Other 

a.  FY  1995  Budget 
[Added] 
Qosed  Session* 

A.  New  Business 

2.  Other. 

a.  Merger  of  AgriBank  FCB  and  Louisville 
FCB;  Conditions  for  the  Merger,  and 
Retirement  of  Assistance  Preferred  Stock  for 
Louisville  FCB. 

Dated:  October  7, 1993. 

Curtis  M.  Andenon, 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc  93-25154  Filed  10-8-93;  9:14  am] 
BIUJNO  CODE  C706-01-l> 

FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Simshine  Act  (5  U.S.C.  552b(e)(3)).  that 
the  October  14, 1993  regular  meeting  of 
the  Farm  Credit  Administration  Board 
(Board)  will  not  be  held  and  that  a 
spedal  meeting  of  the  Board  is 
scheduled  for  Thursday,  November  18, 
1993.  An  agenda  for  this  meeting  will  be 
published  at  a  later  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Qirtis  M.  Anderson,  Secretarj-  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4003,  TDD  (703)  883-4444. 
ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean. 
Virginia  22102-5090. 

Dated:  October  7, 1993. 
Curtia  M.  Anderson, 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc  93-25155  Filed  10-*-93, 9:15  am] 

BUJJNO  COOC  STOS-OV.^ 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday. 
October  18, 1993. 


'Session  closad — Exempt  pursuant  to  5  U.S.C 
552b(c)(8).  (cK9).  and  (cMlO). 


PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NVV.,  Washington.  D.C.  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
annoimcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  October  8. 1993. 
jennifBT  ).  lohnson. 

Associate  Secretary  of  the  Board. 

(FR  Doc  93-25260  Filed  10-8-93;  3:11  pmJ 

MUJNO  coot  <210-01-P 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  October  11. 18,  25,  and 

November  1, 1993. 

PIACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  October  11 

Tnere  are  no  meetings  scheduled  for  the 
Week  of  October  11. 

Week  of  October  18— Tentative 

Thursday,  October  21 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  October  25— Tentative 

Monday,  October  25 

10:00  a.m. 
Briafing  on  Final  Report  of  Regulatory 
Review  Task  Force  (Public  Meeting) 
(Contact:  Frank  Gillespie,  301-504-1275) 
2:00  pjn. 
Briefing  on  Investigative  Matters  (Qosed — 
Ex.  5  and  7) 

Tuesday,  October  26 

10:00  ajn. 

Briefing  on  Severe  Accident  Research 
Program  (Public  Meeting) 

(Contact  Brian  Sheron,  301-492-3500) 
2.-00  pjD. 
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Briefing  on  Proposed  Standards  for 
Gaseous  Diffusion  Facilities  (Public 
Meeting) 

(Contact:  Charles  Nilsen,  301-492-3834) 

Wednesday.  October  27 

10:00  a.m. 
Briefing  on  NRC  Research  Programs  on 

Waste  (Public  Meeting) 
(Contact:  Nick  Costanzi,  301-492-3760) 
11:30  am. 
Affirmation/'Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Friday.  October  29 
10:00  am. 


Briefing  on  Status  of  Thermo-Lag  (Public 

Meeting) 
(Contact:  Ashok  Thadani,  301-504-2884) 

Week  of  November  1 — Tentative 

Wednesday.  November  3 
11:00  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 


no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

Note:  The  schedule  for  Commission 
meetings  is  subject  to  change  on  short  notice. 
To  verify  the  status  of  meetings  call 
(recording)— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill  (301)  504-1661. 

Dated:  October  7, 1993. 

Williun  M.  HiU.  Ir. 

SECY  Tracking  Officer.  Office  of  the 
Secretary. 

[FR  Doc.  93-25203  Filed  10-8-93  11:46  am) 
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FEDERAL  HOUSING  FINANCE  BOARD 

12  CFR  Parts  931, 932,  and  933 
[No.  93^9] 

Mambert  of  tha  Federal  Homa  Loan 
Banks 

Correction 

In  rule  document  93-18981  beginning 
on  page  43522  in  the  issue  of  Tuesday, 
August  17, 1993,  make  the  following 
corrections: 

1.  On  page  43523,  in  the  third 
column,  under  the  heading  "1.  Section 
4(a)(1)  Membership  Criteria,"  in  the  first 
line  oif  paragraph  (C)  "Makes"  should 
read  "makes"  and  "Home"  should  read 
"home". 

2.  On  page  43524,  in  the  third 
column,  in  the  first  full  paragraph,  in 
the  ninth  line,  "merge"  should  read 
"merees". 

3.  On  page  43526,  in  the  3d  column, 
in  the  2d  full  paragraph,  in  the  11th 
line,  "proposes"  should  read 
"purposes". 

4.  On  page  43527,  in  the  2d  column, 
in  paragraph  b.,  in  the  12th  line. 


"Section  933.1(1)"  should  read  "Section 
933.1(1)". 

5.  On  page  43528,  in  the  second 
column,  in  the  second  full  paragraph,  In 
the  first  line,  "§933.1(1)"  should  read 
"§  933.1(1)"  and  in  the  fourth  full 
paragraph,  in  the  third  hne  "§  9331(1)" 
should  read  "§933.1(1)". 

6.  On  page  43533,  in  the  second 
column,  in  the  third  full  paragraph, 
"FHLBank"  should  read  "FHLBanks " 
and  "FLHBank"  should  read 
"FHLBank". 

7.  On  page  43535,  in  the  first  column, 
in  the  last  paragraph,  in  the  fourth  line 
from  the  bottom,  "an"  should  read  "a". 

8.  On  the  same  page,  in  the  2d 
column,  in  the  17th  line,  "an"  should 
read  "a". 

9.  On  the  same  page,  in  the  same 
column,  in  the  third  full  paragraph,  in 
the  ninth  line,  insert  "of  after  the  word 
"date". 

10.  On  page  43537,  in  the  third 
column,  in  the  last  paragraph,  in  the 
third  line,  add  a  comma  after 
"consohdation". 

11.  On  page  43539,  in  the  second 
column,  in  the  fourth  full  paragraph,  in 
the  first  line,  "§  993.14"  should  read 
"§933.14". 

12.  On  the  same  page,  in  the  third 
column,  under  the  heading  "1. 
Redemption  When  Advances  Remain 
Outstanding,"  in  the  first  paragraph,  in 
the  first  line  "§  993.16"  should  read 
"§933.16". 


1933.1     (Corrected] 

13.  On  page  43543.  in  §  933. l(n).  in 
the  first  column,  in  the  last  line  "and" 
should  read  "or". 

S  933.9    [Corrected] 

14.  On  page  43545,  in  §  933  9(b)(1),  in 
the  first  column,  in  the  fifth  line,  "of" 
should  read  "to". 

1933.16    [Corrected] 

15.  On  page  43547,  in  §  933  16(b),  in 
the  first  column,  after  "canceled"  add  a 
period. 

1933.18    [Corrected] 

16.  On  the  same  page,  in  §  933.18(c), 
in  the  second  column,  in  the  first  line, 
"of  should  read  "or". 

BtUMQ  COOE  1SOft41-0 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 
rr.D.  93-72] 

Extension  of  Saybolt,  Inc.,  Customa 
Gauger  Approval  and  Laboratory 
Accreditations  to  the  Site  Located  in 
Wilmington,  North  Carolina 

Correction 

In  notice  document  93-22671 
appearing  on  page  48539  in  the  issue  of 
Thursday,  September  16, 1993,  in  the 
second  column,  the  docket  nimiber 
should  read  as  set  forth  above. 

■RiJNO  COOC  160S-01-O 


Wednesday 
October  13,  1993 
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Part  II 

Department  of  the 
Interior 

Bureau  of  Indian  Affairs 

25  CFR  Part  294 

Education  Facilities  Construction; 

Proposed  Rule 


I  I  i 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

25  CFR  Part  294 
RIN  1076-^049 

Education  Facilities  Construction 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
(BIA)  is  proposing  to  add  a  new  part  294 
to  formalize  procedures  governing  the 
priority  ranking  process  for  education 
facilities  construction.  The  new  part  294 
will  be  added  under  a  new  Subchapter 
P  entitled  Facilities  Management 
Programs,  in  title  25  of  the  Code  of 
Federal  Regulations.  The  current 
process  for  priority  ranking  of  school 
construction  by  the  Department  is  under 
guidelines  that  were  published  in  the 
Federal  Register  in  May  of  1979  and 
April  of  1988.  Under  the  guidelines  a 
new  priority  ranking  list  has  been 
prepared  and  published  in  the  Federal 
Register  each  year.  The  process  has 
been  subject  to  criticism  by  Indian  tribes 
and  Indian  organizations  as  well  as 
Congress.  This  proposed  rule  is 
intended  to  provide  more  continuity, 
objectivity  and  accountability  in  the 
priority  ranking  of  education  facilities 
construction  projects  and  to  address  the 
handling  of  emergency  needs. 
DATES:  Comments  must  be  received  on 
or  before  January  11. 1994. 
ADDRESSES:  Written  comments  should 
be  directed  to  Oscar  W.  Mueller.  Jr.. 
Acting  Director.  Office  of  Construction 
Management.  Def>artment  of  the 
Interior.  Mail  Stop  2417. 1849  C  Street. 
NW..  Washington,  DC  20240. 
FOR  FURTHER  INFORMATKDH  CONTACT: 
Kathleen  L.  Slover.  Program  Liaison 
Specialist,  Office  of  Construction 
Management,  Department  of  the 
Interior,  at  telephone  number  202-208- 
3405. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  pubhshed  in  exercise 
of  authority  delegated  by  the  Secretary 
of  the  Interior  to  the  Assistant 
Secretary— Indian  Afi^airs  in  the 
Departmental  Manual  at  209  DM  8. 

This  rulemaking  action  was  originally 
scheduled  as  a  new  Part  37,  New  School 
Construction,  to  title  25  of  the  Code  of 
Federal  Regulations.  The  proposed 
action  appeared  in  the  October  1990 
Unified  Agenda  published  in  the 
Federal  Register  on  Monday.  October 
29.  1990.  at  55  FR  44615;  the  April  1991 
Unified  Agenda  published  in  the 
Federal  Register  on  Monday.  April  22. 


1991.  at  56  FR  17458;  and  the  October 
1991  Unified  Agenda  published  in  the 
Federal  Register  on  Monday.  October 
21.  1991  at  56  FR  53483.  With  the 
publication  of  the  April  1992  Unified 
Agenda  in  the  Federal  Register  on 
Monday.  April  27, 1992,  57  FR  16887. 
the  part  number  and  title  for  this 
proposed  action  was  changed  from  Part 
37  to  Part  294.  Education  Facilities 
Construction. 

Under  25  U.S.C.  2005(c)  BIA  was 
directed  to  publish  in  the  Federal 
Register  the  system  used  to  determine 
priorities  for  school  construction 
projects.  The  BIA  was  further  directed 
to  publish  in  the  Federal  Register,  a 
current  priority  ranking  for  school 
construction  projects  at  the  time  any 
budget  request  was  presented  to 
Congress.  The  current  priority  ranking 
for  school  construction  projects  is  also 
to  be  submitted  with  the  budget  request. 

Guidelines  were  published  in  the 
Federal  Register  on  May  22. 1979.  at  44 
FR  29864  and  on  April  14,  1988  at  52 
FR  12471.  Under  the  guidelines,  a 
notice  soliciting  applications  by  a 
specified  deadline  is  published  in  the 
Federal  Register  each  year. 
Applications  for  new  school 
construction  filed  in  accordance  with 
the  notice  are  reviewed,  validated,  and 
priority  ranked.  The  priority  ranking  list 
for  new  school  construction  is  then 
published  in  the  Federal  Register  and 
submitted  to  Congress. 

Under  the  ciurent  process  Indian 
tribes  or  Indian  organizations  that  do 
not  receive  funding  for  new  school 
construction  have  to  file  new 
applications  each  year  to  be  considered, 
regardless  of  where  their  project  was 
ranked  the  year  before.  New  school 
construction  projects  that  were  ranked 
high  one  year  might  not  even  appear  on 
the  priority  ranking  list  the  next  year. 

The  priority  ranking  process  for  new 
school  construction  has  been  criticized 
by  Indian  tribes.  Indian  organizations 
and  Congress.  In  response  to  the 
criticism,  the  BIA  b^an  to  develop  a 
new  Part  294  to  provide  new  procedures 
to  govern  the  priority  ranking  process. 

The  Conference  Report  on  the  FY 
1992  Interior  and  Related  Agencies 
Appropriation  Act.  House  Report  No. 
256. 102d  Cong..  1st  Sess.  46  (1991). 
directed  the  Department  to  continue 
efforts  to  revise  the  priority  ranking 
process  for  new  school  construction. 
The  Conference  Report  states  that 
emphasis  should  be  given  to  tribal 
consultation  and  to  improving  the 
objectivity  of  the  ranking  process,  to 
providing  continuity  to  the  priority 
ranking  list,  and  to  providing 
procedures  for  handling  emergency 
needs. 


On  Thursday.  October  31. 1991.  a 
notice  of  tribal  consultation  meetings 
was  published  in  the  Federal  Register 
56  FR  56120.  The  meetings  were  to 
obtain  written  and  oral  comments  on 
the  proposed  priority  ranking  process 
for  both  education  facilities 
construction  and  for  law  enforcement 
facilities  construction.  The  BIA  is  also 
developing  a  rule  to  govern  the  priority 
ranking  process  for  law  enforcement 
facilities  construction.  Although  the 
consultation  meetings  were  held 
together,  the  proposed  rules  are  being 
prepared  separately  and  the  proposed 
rulemaking  action  to  add  a  new  Part  296 
Law  Enforcement  Facilities 
Construction  will  be  published  at  a  later 
date. 

A  tribal  consultation  booklet 
containing  a  proposed  draft  of  the  rule 
(consultation  document)  as  well  as 
background  information  on  and 
significartt  provisions  of  the  process  was 
prepared-  Prior  to  the  tribal  consultation 
meetings,  the  booklet  was  mailed 
directly  to  all  Federally  recognized 
Indian  tribes.  The  booklet  was  also 
mailed  to  all  BIA-funded  schools, 
whether  the  school  was  BlA-operated  or 
a  contract  or  grant  school.  Copies  of  the 
booklet  were  also  available  from  local 
BIA  personnel. 

Tribal  consultation  meetings  were 
held  in  Washington,  D.C..  and 
Oklahoma  City,  Oklahoma,  on 
December  4, 1991;  in  Phoenix.  Arizona, 
and  Minneapolis,  Minnesota,  on 
December  6, 1991;  in  Albuquerque.  New 
Mexico,  on  December  9. 1991;  in 
Spokane,  Washington,  on  December  10. 
1991;  in  Gallup.  New  Mexico,  on 
December  11. 1991;  and  in  Aberdeen. 
South  Dakota  on  December  12. 1991.  In 
addition  to  the  tribal  consultation 
meetings,  individuals  could  submit 
written  comments  on  the  proposed  draft 
of  regulations  through  January  3. 1992. 
Comments  made  at  the  meetings  or 
submitted  during  the  tribal  consultation 
process  will  be  discussed  below  under 
the  heading  "Comments  Received 
During  Tribal  Consultation." 

Summary  of  Proposed  Priority  Ranking 
Process 

This  proposed  rule  provides  for  the 
Assistant  Secretary — Indian  Affairs 
(Assistant  Secretary)  to  call  for  the  filing 
of  applications  for  the  next  education 
facilities  construction  priority  ranking 
process  at  least  once  every  three  (3) 
years.  The  Assistant  Secretary  will 
publish  a  notice  in  the  Federal  Register 
and  will  mail  notices  directly  to  all 
Federally  recognized  Indian  tribes  and 
all  BIA-funded  schools,  whether  the 
school  is  BlA-operated  or  a  contract  or 
grant  school. 


Applicants  will  file  their  applications 
with  the  Director.  Office  of  Indian 
Education  Programs  (Director,  OIEP). 
Applications  must  be  filed  by  the 
deadline  specified  in  §  294.9(d). 
Apphcations  received  after  the  deadline 
Mil  not  be  considered  in  the  priority 
ranking  process. 

It  is  important  to  emphasize  that  the 
priority  ranking  process  for  education 
facilities  construction  projects  being 
proposed  under  part  294  is  an  entirely 
separate  process  firom  applying  to  the 
BIA  for  funding  for  the  operation  of  an 
education  program  or  increased  funding 
for  program  expansion.  Filing  an 
application  for  an  education  facilities 
construction  project  imder  the 
regulations  in  this  part  does  not 
constitute  an  application  for  a  contract 
or  grant  to  operate  an  education 
program  or  to  exp>and  an  existing 
education  program. 

The  regulations  in  proposed  part  294 
axe  to  govern  the  priority  ranking 
process  for  education  facilities 
construction  projects  to  accommodate 
BIA-funded  primary  and  secondary 
education  programs,  whether  BIA- 
operated,  contract  or  grant.  Applicants 
must  have  approval  of  the  education 
program  or  program  expansion  prior  to 
applying  for  an  education  facilities 
construction  project. 

The  Director,  OIEP.  will  establish  an 
Evaluation  Committee.  The  Evaluation 
Committee  will  do  a  prehminary  review 
of  all  complete  applications  received  by 
the  deadline.  Apphcations  will  be  rated 
in  accordance  with  the  criteria  specified 
in  §294.12. 

Based  on  the  Evaluation  Committee's 
preliminary  review  of  the  applications, 
the  Director,  OIH»,  will  select  those 
apphcations  rated  highest  for 
aj^lication  validation  and  further 
consideration.  Apphcants  will  be 
notified  at  that  time  by  the  Director, 
OIEP,  whether  or  not  their  apphcations 
will  be  vaUdated  and  how  their 
appUcation  rated.  The  applicant  can 
appeal  an  unfavorable  rating  to  the 
Assistant  Secretary  under  the  appeal 
procedures  in  part  294,  subpart  D 
Appeals.  Applications  not  selected  for 
validation  will  not  be  priority  ranked. 

In  consuitation  with  the  apphcant  and 
appropriate  BIA  personnel,  the  Director, 
CMEP,  will  vahdate  the  apphcations  and  ■ 
determine  the  actual  needs  of  the 
pteject.  After  completion  of  the 
application  validations,  the  Director, 
OIEP,  will  reconvene  the  Evaluation 
Committee.  The  Evaluation  Committee 
will  review  and  rate  the  vaUdated 
applications. 

Based  on  the  Evaluation  Committee's 
ratings,  the  Director,  OIEP,  will  rank  the 
education  tacilities  construction 


projects  and  identify  those  projects  that 
will  be  added  to  the  priority  ranking 
list.  Applicants  will  be  notified  at  that 
time  by  the  Director,  OIEP,  whether  or 
not  their  education  fadhties 
construction  projects  will  be  added  to 
thepriority  ranking  Ust 

The  rule  also  has  an  emergency 
provision.  In  the  event  of  an  emergency 
situation,  as  described  in  §  294.10,  an 
appUcation  may  be  filed  with  the 
Director,  OIEP,  at  anytime.  Immediate 
remedial  action  subject  to  the 
availability  of  appropriated  funding  wU 
be  taken  to  repair  the  facility  or  to 
provide  alternative  fadUties  and  may  be 
temporary  or  permanent. 

If  the  immadiate  action  permanently 
takes  care  of  the  emergency  situation,  no 
further  action  wiU  be  taken.  However,  if 
the  immediate  action  is  temporary,  then 
the  Director,  OIEP,  wiU  determine 
whether  to  handle  the  situation  under  a 
faciUties  improvement  and  repair 
project  or  to  add  the  project  to  the 
priority  ranking  Ust.  The  Director,  OIEP, 
will  notify  the  appUcant  of  the 
determination. 

If  the  Director.  OIEP,  determines  that 
an  education  faciUties  construction 
project  is  necessary,  the  project  will  be 
added  to  the  end  of  the  priority  ranking 
list  of  education  CadUties  construction 
projects. 

Each  year  the  Director,  OIEP.  will 
update  the  priority  ranking  Ust  by 
deleting  projects  from  the  previously 
published  list  that  have  received  full 
funding,  by  retaining  in  order  any 
projects  from  the  Ust  preNnously 
prepared  and  pubUshed  in  the  Federal 
Register  in  accordance  with  part  294 
which  have  not  received  full  funding, 
by  adding  any  projects  that  may  have 
been  determined  necessary  to  correct  an 
emergency  situation,  and  by  adding  any 
projects  which  have  been  identified 
during  a  new  priority  ranking  process  as 
specified  in  §294.17. 

The  Director.  OIEP,  shall  forward  the 
updated  priority  ranking  Ust  to  the 
Assistant  Secretary.  The  Assistant 
Secretary,  upon  approval,  shall  pubUsh 
in  the  Federal  Register  and  submit  to 
Congress  the  priority  ranking  Ust  of  « 
education  fedUties  construction 
projects.  PubUcation  of  the  priority 
ranking  Ust  in  the  Federal  Register  shall 
constitute  a  final  agency  action  and  may 
not  be  appealed. 

Comments  Received  During  Tribal 
CoDSoltation 

Comments  received  during  the  tribal 
consultation  process  wiU  be 
summarized  and  discussed  by  general 
topics.  The  section  or  paragraph  in  the 
proposed  rule  wiU  be  given  when 
appropriate. 


For  the  purpose  of  easy  reference, 
general  topics  will  be  numbered.  The 
numbering  has  no  direct  relationship  to 
the  actual  number  of  comments 
identified  or  the  importance  of  a 
particular  topic. 

Some  comments  were  received  or 
made  at  the  hearings  that  do  not  directly 
relate  to  the  contents  of  the  proposed 
rule.  Those  comments  that  do  not 
diredly  relate  to  the  priority  ranking 
process  for  education  fadUtles 
construction  are  not  discussed  in  this 
rulemaking  document 

1.  The  consultation  document 
provided  for  the  Director,  OIEP,  to  be 
the  lead  official  for  the  purposes  of 
processing  apphcations  and  preparing 
the  priority  ranking  Ust  of  education 
facilities  construction  projects. 

In  the  past  the  Director,  Office  of 
Construction  Management,  has  been  the 
lead  offidal.  Althou^  no  commentors 
expressed  opposition,  the  change  was 
questioned. 

The  change  was  intended  to  give  the 
Director,  OIEP,  the  official  in  the  BIA 
responsible  for  education  programs, 
more  control  over  the  education 
facilities  construction  program.  The 
Diredor,  OIEP,  will  be  in  a  better 
position  to  determine  construction 
priorities  that  best  support  critical 
education  program  needs. 

The  Diredor,  OIEP,  is  the  designated 
lead  offidal  for  the  priority  ranking 
process  of  education  faciUties 
construction  projects  in  proposed  part 
294. 

2.  To  provide  continuity  to  the 
priority  ranking  process,  the 
consultation  document  proposed  a 
three-year  cycle.  Apphcations  for 
education  fadUties  construction  woxild 
be  reviewed  and  ranked  only  once  every 
three  years.  Once  a  projed  was  ranked 
and  named  on  the  published  priority 
ranking  Ust,  the  projed  would  remain 
on  the  Ust  until  mnding  was  provided. 
Projects  remaining  irom  the  previously 
published  Ust  would  be  retained  on  the 
list. 

Under  the  current  process 
applications  have  been  reviewed  and 
ranked  yearly  which  has  provided  no 
continuity  to  the  process.  Projeds 
ranked  hi^  one  year  may  not  appear  on 
the  next  year's  Ust  of  priority  education 
fadUties  construction  projects.  The 
yearly  ranking  makes  it  difficuh  for 
Indian  tribes,  Indian  organizations,  and 
the  BIA  to  plan  ahead. 

Although  there  were  comments 
against  having  a  three-year  appUcation 
cycle  and  retaining  projects  on  the 
priority  ranking  Ust.  most  of  the 
comments  were  very  much  in  favor  of 
the  proposal.  Submitting  apptications 
every  year  was  time  consuming  for 
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Indian  tribes  and  Indian  organizations. 
The  commentors  were  particularly  in 
favor  of  projects  being  retained  on  the 
priority  ranking  list  until  funding  was 
provided.  Under  the  proposed  process, 
Indian  tribes  and  Indian  organizations 
can  plan  ahead  with  some  certainty  and 
the  planning  and  design  of  the  facility 
can  proceed  in  an  orderly  manner. 

In  the  consultation  document  there 
was  wording  that  projects  would  be 
retained  until  "full  or  partial  funding'* 
was  provided.  This  phase  concerned 
some  of  the  commentors.  The  intent  is 
that  once  an  application  has  been 
validated  and  the  actual  needs 
determined,  the  education  facilities 
construction  project  as  it  is  listed  on  the 
priority  ranking  list  will  be  funded 
subject  to  the  availability  of 
appropriations.  The  project  as  it  is  listed 
may,  however,  differ  from  the  project  as 
applied  for  by  the  applicant  based  on 
validated  need,  and  the  cost  estimates  of 
the  project  may  change. 

One  of  the  commentors  against  the 
three  year  cycle,  with  the  retention  of 
projects  on  the  priority  ranking  list, 
expressed  the  belief  that  needs  might 
change  between  when  a  project  was 
ranked  and  when  it  was  funded.  It  was 
not  clear  whether  the  commentor  was 
addressing  education  needs,  in  general, 
or  the  needs  of  the  priority  ranked 
project.  That  the  needs  might  change 
couid  be  true  about  both.  However,  even 
with  a  yearly  process  needs  can  change. 

As  is  discussed  below  at  Number  5, 
the  Department's  intent  is  to  provide  a 
continuous  priority  listing  so  that 
eligible  projects  are  ready  to  be 
constructed  once  funds  are 
appropriated.  However,  there  is  no  way 
to  determine  for  certain  what  the 
funding  levels  for  education  facilities 
construction  will  be  from  year  to  year. 
Although  the  intent  is  to  conduct  a 
priority  ranking  process  only  once  every 
three  years.  §  294.9(a)  in  the  proposed 
rule  provides  that  applications  for 
education  facilities  construction 
projects  will  be  rated  and  priority 
ranked  "at  least  once  every  three  years." 

The  purpose  is  not  to  change  the 
intent,  but  to  provide  some  flexibility, 
in  the  event  resources  exceed  the 
estimates  of  the  project  on  the  priority 
ranking  list.  If  that  does  occur  before  the 
next  regular  application  process,  new  or 
updated  applications  could  be  added  to 
the  list  sooner  than  the  three  year 
requirement. 

3.  One  inclusive  list  of  priority  ranked 
education  facilities  construction 
projects  was  proposed  in  the 
consultation  document.  Separate 
priority  lists  for  new  starts,  major 
expansions,  and  major  replacement  or 


separate  regional  priority  lists  would 
not  be  prepared. 

One  commentor  did  state  that  there 
should  be  not  only  multiple  priority 
lists,  but  also  multiple  processes  for  the 
various  categories  of  construction,  that 
is.  "New  Starts."  "Facility 
Replacement."  "Additions  and 
Expansions."  and  "Facilities 
Improvement  and  Repairs."  Another 
commentor  suggested  setting  up  priority 
lists  by  regions. 

In  drafting  the  consultation 
document,  consideration  was  given  to 
creating  multiple  lists  by  categories  of 
construction.  A  major  problem 
identified  with  creating  separate  lists 
was  how  to  determine  the  sequence  that 
projects  would  be  funded.  Should 
funding  be  one  for  one  from  each  of  the 
lists,  or  some  other  combination  such  as 
one  (1)  "new  start"  to  two  (2)  or  three 
(3)  each  of  "major  expansion"  and 
"major  replacement?"  Or.  should  the 
available  funding  be  apportioned  among 
the  lists  and  if  so  what  would  be  the 
percentage  apportioned  to  each? 

If  a  funding  sequence  or 
apportionment  were  agreed  upon,  then 
the  classifying  of  a  particular  education 
facilities  construction  project  as  to 
whether  it  was  a  new  start,  major 
expansion  or  major  replacement  could 
become  a  problem.  An  Indian  tribe  or 
Indian  organization  might  believe  that 
its  project  could  have  been  ranked  or 
would  have  ranked  higher  on  a  priority 
list  if  the  project  had  been  classified 
differently. 

No  benefit  to  the  process  or  to 
meeting  over-all  critical  educational 
needs  could  be  identified  that  would 
outweigh  the  potential  problems 
associated  with  preparing  multiple  lists 
by  type  of  construction  project.  It  was 
determined  that  a  single  list  was  the 
most  equitable  and  the  most  objective. 
It  was  also  decided  that  one  national 
listing  would  be  the  most  equitable. 
There  is  no  question  that  there  are 
critical  education  facilities  needs  BIA- 
wide.  However,  the  needs  are  not 
distributed  equally  among  the  various 
BIA  area  offices.  Not  every  BLA  area 
office  will  necessarily  have  a  project 
priority  ranked.  However,  every  Indian 
tribe  or  Indian  organization  will  have 
the  opportunity  to  apply  for  an 
education  feciUties  construction  project 
at  a  national  level. 

The  rule  proposes  in  §  294.18.  that 
one  priority  list  be  prepared  of  all 
education  facilities  construction  project. 
It  should  be  noted,  however,  that  the 
priority  ranking  process  being  proposed 
in  this  Part  294  is  for  the  purpose  of 
ranking  what  is  essentially  major 
construction,  that  is.  construction  of 
more  than  15.000  square  feet.  Facilities 


improvement  and  repair,  which  can 
include  replacements  or  additions  and 
expansions  of  15,000  square  feet  or  less, 
will  be  handled  separately. 

4.  The  consultation  document 
provided  for  the  Assistant  Secretary  to 
publish  a  notice  in  the  Federal  Register 
in  February  of  a  year  when  new 
applications  for  education  faciUties 
construction  projects  must  be  filed.  The 
notice  was  to  announce  the  next  priority 
ranking  process. 

The  notice  was  intended  to  alert 
Indian  tribes  and  Indian  organizations 
of  the  filing  period  for  applications  for 
education  facilities  construction 
projects.  One  commentor  suggested  that 
in  addition  to  publishing  a  notice  in  the 
Federal  Register,  a  notice  be  mailed 
directly  to  all  federally  recognized 
Indian  tribes  and  all  BLA-funded 
schools,  whether  the  school  was  BIA- 
operated  or  a  contract  or  grant  school, 
l^is  suggestion  has  been  incorporated 
into  the  proposed  rule.  Section  294.9 
provides  that  in  addition  to  the 
publication  of  a  notice  in  the  Federal 
Register,  a  notice  vail  be  sent  to  all 
federally  recognized  Indian  tribes  and 
all  BLA-funded  schools. 

5.  The  consultation  document 
provided  that  after  a  preliminary  rating, 
the  Director.  OIEP.  would  select  the 
highest  rated  applications  for  further 
consideration  and  application 
validation.  The  number  to  be  selected 
would  be  determined  by  the  Director. 
OIEP,  and  could  vary  from  one 
application  cycle  to  the  next. 

Many  comments  and  suggestions  were 
made  about  this  provision.  The  number 
of  applications  selected  for  further 
consideration  and  application 
validation  will  directly  impact  on  the 
maximum  number  of  education 
facilities  construction  projects  that  can 
be  ranked  and  added  to  the  priority  list 
during  that  application  cycle.  It  was 
apparent  that  many  of  the  commentors 
believed  the  number  of  projects  ranked 
on  the  priority  list  would  determine  the 
amount  of  facilities  construction 
funding  appropriated  by  Congress. 

Although  the  number  of  new  school 
construction  projects  funded  has  varied. 
not  all  of  the  projects  ranked  on  the 
priority  hsting  have  been  funded  in  one 
year.  "The  number  of  projects  listed  on 
the  priority  ranking  list  has  not 
determined  the  number  of  projects 
funded. 

The  Department's  intent  is  to  provide 
a  continuous  priority  listing  that  will 
have  a  few.  but  only  a  few,  "carryovers" 
to  the  next  list.  A  few  carryovers  are 
desirable  so  that  there  are  always 
projects  which  have  been  through  the 
planning  and  design  stage  and  are  ready 
for  construction  funding.  N<)wly  ranked 
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projects  would  not  be  ready 
immediately  for  construction.  With  only 
a  few  carryovers,  Indian  tribes  and 
Indian  organizations  will  have  a  better 
idea  of  how  soon  they  can  expect 
funding  after  being  added  to  die  priority 
list 

There  is  no  way  to  determine  what 
the  funding  level  for  education  facilities 
construction  vnll  be  in  the  future.  Also, 
emergency  situations  may  result  in  the 
addition  of  projects  to  the  end  of  the 
pnority  listing.  (See  discussion  at 
Number  13,  below.)  To  maintain  a 
realistic  priority  listing,  the  number  of 
applications  selected  may  have  to  be 
adjusted.  Consequently,  §  294.15(a)  in 
the  proposed  rule  does  not  specify  the 
number  of  applications  to  be  selected  by 
the  Director,  OIEP.  for  further 
consideration  and  application 
validation. 

B.  The  consultation  document 
provided  for  the  Director,  OIEP,  in 
consultation  with  the  applicant  and 
appropriate  Bureau  personnel  to 
validate  those  appUcations  for 
education  focihties  construction  rated 
highest  and  determine  the  actual  needs 
of  the  project. 

Most  of  the  comments  with  regard  to 
application  vahdation  and  a 
determination  of  actual  needs 
concerned  the  number  of  applications  to 
be  selected.  Only  a  few  concerned  the 
application  vahdation  process  and  those 
were  basically  seeking  clarification. 

Ehiring  the  validation  process,  the 
Evaluation  Committee  and  any  other 
appropriate  BIA  personnel  will  be  doing 
on-site  visits.  Information  submitted  by 
the  appUcant  will  be  verified  as  well  as 
information  obtained  from  BIA  records. 
Cost  benefit  analyses.  feasibiUty  studies, 
iifeK^cle  cost  analyses,  or  demographic 
studies  may  be  conducted.  However,  it 
is  intended  that  the  Indian  tribe  or 
Indian  organization  be  involved  in  the 
process. 

One  commentor  observed  that  in  the 
end  it  would  be  BIA  that  determined 
what  an  applicant's  needs  actually  were. 
The  education  facihties  construction 
project  as  it  may  be  eventually  priority 
ranked  and  fully  funded  will  be  based 
on  determined  need.  The  scope  of  the 
ranked  project  may  not  be  the  same  as 
the  scope  of  the  project  for  whidi  the 
apphcant  applied. 

7.  The  pnority  ranking  criteria 
proposed  in  the  consultation  docimient 
gave  e^^>hasis  to  safety  and  health 
considerations.  In  addition,  to  improve 
the  objeiitivity  of  the  priority  process, 
the  correiponding  point  values  of  each 
of  the  priority  ranldng  criteria  were 
stated. 

The  current  procedures  provide  that 
the  numbu  of  points  assi^ied  for  the 


priority  ranldng  of  an  application  for 
construction  is  equal  to  the  percentage 
of  the  school's  enrollment  that  is 
"unhoused."  Students  are  considered 
unhoused. 

a.  When  the  condition  of  the  school 
facility  is  such  that  it  can  no  longer  be 
used  writhout  major  repairs,  renovations 
or  complete  replacement 

b.  when  the  school  can  no  longer 
meet  the  ^Mce  requirements  of  an 
approved  education  program. 

c.  When  the  ciirrent  enrollment  of  the 
school  exceeds  the  design  capacity  of 
the  facilities. 

d.  When  seats  are  not  available  in  any 
other  school — Bureau  operated,  tribal 
contract  or  pubUc — within  a  one  hour's 
bus  ride  of  home. 

The  procedures  also  state  that 
consideration  will  be  given  to: 

a.  Cost  and/or  education  program 
benefits  accruing  from  consoUdation  of 
BIA,  tribal  contract,  or  public  schools. 

b.  Compliance  with  BlA  approved 
attendance  areas  including  other  BIA 
schools  and  pubhc,  private  and  contract 
schools,  as  demonstrated  by  historical 
data  for  past  five  years. 

c.  Demonstrated  and  supportable 
enrollment  history  for  the  past  ten  years 
and  enrollment  trends  for  the  next  five 
years  or  more,  if  available. 

d.  Severity  of  non-compliance  of 
existing  facilities  with  applicable 
Federal,  tribal,  or  state  health  and  safety 
standards. 

Under  the  current  process, 
determining  the  nunuwr  of  "imhoused" 
students  involves  considering  more  than 
just  nimibers  of  students.  In  ranking 
education  facihties  construction 
appUcations,  consideration  has  been 
given  to  the  conditions  of  the  existing 
facihties,  compUance  writh  apphcable 
Federal,  tribal,  or  state  health  and  safety 
standards,  availabihty  of  seats  in  other 
schools,  BIA-operatsd,  contract,  grant  or 
pubhc,  benefits  accruing  from 
consolidation  of  BIA,  tribal,  contract,  or 
pubUc  schools,  etc  However,  such 
factors  have  been  lumped  together 
imder  the  catch-ell  of  "imhoused." 

The  consultation  document  stated 
that  the  emphasis  of  the  priority  ranking 
criteria  had  been  changed.  There  is 
more  wei^t  given  safety  and  health 
considerations  under  the  proposed 
criteria.  However,  beyond  that  change, 
the  proposed  crit»ia  are  consistent  with 
the  current  criteria.  The  changes  are  to 
the  terms  being  used  to  describe  the 
criteria. 

The  proposed  priority  ranking  criteria 
more  accurately  and  clearly  idmtify 
what  is  being  considered  during  the 
ranking  process.  "Programmatic  Space 
Needs,"  "Sptca  Utilization  Efficiency." 
"Emollment/Pt^Hil^oo  Trends,"  and 


"Availabihty  of  Alternative  Facihties" 
are  factors  that  have  all  been  considered 
in  determining  the  number  of 
"unhoused"  students  for  ranldng 
purposes.  Even  the  conditionsof  the 
existing  fadUties  have  been  considered. 

Many  commentors,  even  those  who 
favored  the  shift  in  emphasis,  still 
believed  that  "unhoused,"  as  a  criteria, 
also  needed  to  be  included  in  the 
criteria.  However,  all  of  the  elements  of 
the  present  "unhoused"  criteria  have 
been  included  in  the  proposed  criteria. 
The  fact  that  there  is  confusion  and 
misimderstanding  concerning  the 
"unhoused"  criteria  supports 
discontinuing  its  use  in  tevor  of  more 
acciirate,  specific  and  understandable 
criteria.  Consequently,  the  term 
"unhoused"  hais  not  been  used  in  the 
priority  ranking  criteria  in  the  proposed 
rule  xmder  §294.12. 

Comments  about  the  change  in 
emphasis  of  the  priority  ranldng  criteria, 
varied  from  supporting  the  change 
recognizing  safety  and  health 
deficiencies  as  a  priority,  to  being 
opposed  to  the  change  in  emphasis.  As 
stated  in  the  consultation  document  and 
the  proposed  rule,  the  goal  of  die 
priority  ranking  process  is  to  ensure  that 
appropriated  funding  resources  are 
appUed  to  the  most  critical  education 
facihties  needs,  based  on  an  objective 
evaluation  of  the  projects  submitted  for 
review. 

The  Department  has  been  criticized 
for  the  unsafe  and  unsanitary  conditions 
of  BIA  schools.  Some  of  the  facihties 
housing  BIA  funded  education  programs 
have  health  and  safety  defidendes  that 
are  best  addressed  through  new 
construction. 

If  the  Department's  limited  funding 
resources  are  to  be  apphed  to  the  most 
critical  education  bdlities  needs,  safety 
and  health  concerns  must  be  a  priority. 
Consequently,  the  emphasis  of  the 
priority  ranking  criteria  xmder  §  294.12 
in  the  proposed  rule  is  on  safety  and 
health  concerns. 

In  addition  to  safety  and  health 
concerns,  the  consultation  document 
provided  for  considwation  of  the 
general  conditions  of  the  facihties.  The 
priority  ranking  criteria  induded 
criteria  that  considered  handicap 
accessibihty  defidendes, 
environmental  defidendes,  the  age  of 
the  existing  facihties,  the  cost  of 
operation  and  maintenance,  and 
improvements  to  utihties  and  the  site. 

Only  a  few  comments  were  made  with 
regard  to  the  various  criteria  relating  to 
the  general  conditions  of  the  fedhties. 
No  reason  was  usually  given  bx 
suggesting  a  change  in  point  value  of  the 
criteria.  In  at  least  one  instance,  one 
commentor  expressed  oppositioD  to  a 
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criterion  that  another  commentor 
suggested  be  increased  in  value. 
Consequently,  no  changes  have  been 
made  in  the  point  values  of  the  various 
CTiteria  relatinH  to  the  general 
conditions  of  the  facilities. 

The  criteria  that  did  receive 
considerable  comment  were 
"Availability  of  Alternative  Facilities"* 
and  "Cooperative  and/or  Consolidation 
Arrangements."  Both  criteria  are 
currently  considered  in  determining 
"iinhoused."  Some  of  the  commentors 
who  expressed  strong  opposition  to 
changing  the  emphasis  irora  unhoused 
to  safety  and  health  concerns  also 
expressed<npposition  to  both  of  these 
criteria.  Commentors  were  particularly 
concerned  that  availability  of  alternative 
facilities  and  cooperative  and/ or 
consolidation  arrangement  included 
pubUc  schools. 

Many  of  the  commentors  believed  that 
giving  consideration  to  alternative 
facilities  and  cooperative  and/or 
consolidation  arrangements  was 
inconsistent  with  the  poUcy  of  "parental 
choice."  Ilie  BIA  is  to  afford  Indian 
students  the  opportxmity  to  attend  local 
day  schools  and  other  schools  of  choice 
and  the  option  to  attend  boarding 
schools  when  the  student  and  the  parent 
or  guardian  determine  it  is  in  the 
student's  best  interest. 

The  Educational  Amendments  of  1988 
Act  (1988  Amendments),  Public  Law 
100-297,  specified  certain  factors  to  be 
considerea  in  deciding  whether  to 
award  a  contract  or  grant  to  a  school 
that  had  not  previously  received 
funding  from  the  BIA  (see  25  U.S.C 
2001  (k)).  Among  the  factors  are  the 
geographical  proximity  of  comparable 
public  education  and  the  adequacy  and 
comparabiUty  of  programs  already 
available.  The  1988  Amendments  do. 
however,  specifically  exclude 
geographical  proximity  of  comparable 
public  education  from  being  the  primary 
basis  for  denying  approval  of  the 
contract  or  grant 

The  fectors  specified  in  the  1988 
Amendments  were  for  determining 
whether  to  approve  a  contract  or  grant 
for  the  operation  of  an  education 
program.  That  process  is  separate  from 
this  process  of  priority  ranking  of 
education  facilities  construction 
projects.  However,  if  geographical 
proximity  of  public  sdbools  and  the 
adequacy  and  comparability  of 
programs  already  available  are  foctors  to 
be  considered  in  approving  the 
operation  of  an  education  program,  then 
It  is  reasonable  and  appropriate  to 
consider  them  in  the  context  of 
education  facilities  construction. 

"Cooperative  and/or  Consolidation 
Arrangements"  has  a  maximum  point 


value  of  seven  (7)  out  of  100. 
"Availability  of  Alternative  Facilities" 
has  a  maximum  point  value  of  five  (5). 
The  point  values  of  the  two  criteria 
combined  do  not  exceed  "Programmatic 
Space  Needs."  The  intent  under  both 
criteria  is  to  consider  public  schools  as 
well  as  other  BIA-funded  schools, 
whether  BIA-operated,  contract  or  grant. 
Clearly,  some  priority  should  be  given 
to  education  fodlities  construction 
projects  in  locations  where  alternatives 
are  not  available. 

The  consultation  document  provided 
that  "Availability  of  Alternative 
FaciUties"  would  be  used  to  evaluate 
whether  alternative  faciUties  within  one 
hours  bus  ride  from  home  to  schools  are 
available.  In  considering  the  1988 
Amendments,  Congress  rejected  past 
BIA  attempts  to  define  availability  of 
alternative  facilities  in  terms  of  set  time 
traveled  or  distance  traveled.  [See 
House  Conference  Report  No.  100-567, 
100th  Cong.,  2nd  Sess.  398-399  (1988).) 
The  BIA  needed  to  recognize  that 
climatic  conditions  or  terrain,  making 
students'  places  of  residence 
inaccessible  during  a  period  of  the  year, 
mig^t  warrant  special  consideration. 
BIA  was  instructed  to  consider  the  age 
of  the  children,  and  the  distances  and 
times  in  all  types  of  weather  and  at  all 
times  of  the  year. 

The  "Availability  of  Alternative 
Fadbties"  criterion  contained  in  the 
consiiltation  docimient  has  been 
changed  to  be  consistent  with  this 
Congressional  direction.  The  proposed 
rule  provides,  under  §  294.12(k),  that 
applications  vdll  be  evaluated  to 
determine  whether  alternative  fadlities 
are  available  within  a  reasonable  bus 
ride  time  from  the  residence  of  the 
students  to  school.  Both  the  age  of  the 
children  and  conditions  or  terrain 
directly  impacting  on  year-round 
accessibility  to  the  residence  of  the 
students  or  the  alternative  fodlities  will 
be  taken  into  account. 

The  point  values  assigned  to  the 
priority  ranking  criteria  for  education 
fadlities  construction,  contained  in 
$  294.12  of  the  proposed  rule,  are  the 
same  as  those  that  were  in  the 
consultation  document.  In  response  to 
some  of  the  comments  and  questions 
raised  during  the  consultation  process, 
there  has  been  further  clarification  of 
the  criteria.  Commentors  were 
particularly  interested  in  knowing  how 
applications  would  be  rated  under  the 
various  criteria,  that  is,  what  conditions 
would  result  in  higher  points  \mder 
each  of  the  criterion. 

The  priority  ranking  criteria  were 
listed  in  the  consultation  doamient  in 
descending  order  of  points  assigned.  As 
is  discussal  below  at  Number  8.  it  was 


not  clear  to  commentors  why  some  of 
the  information  under  "Contents  of 
Applications"  was  being  requested.  As 
was  suggested  by  conunentors,  under 
"Contents  of  Applications,"  the  criteria 
to  which  the  information  responds  is 
identified.  Some  of  the  information 
requested  may  respond  to  more  than 
one  criterion.  Consemiently,  it  was 
helpful  to  rearrange  the  criteria  in  the 

Eroposed  rule  so  that  related  criteria  are 
sted  together. 

8.  Under  "Contents  of  Applications," 
the  consultation  document  requested 
certain  types  of  information.  The 
information  submitted  would  then  be 
used  as  the  basis  for  a  preliminary 
review  of  applications  for  education 
facilities  construction  projects.  Those 
projects  which  had  little  or  no  chance 
of  successfully  competing  would  be 
eUminated  early  in  the  priority  ranking 
process. 

The  intent  was  to  request  a  minimal 
amoimt  of  information  that  could  be 
provided  by  applicants.  The  application 
process  would  involve  nothing  more 
than  gathering  the  information  and 
including  it  in  the  application.  The 
consultation  document  did  not  request 
any  analyses  or  studies.  All  Indian 
tribes  or  Indian  organizations  could 
compete  eoually  irrespective  of  the 
resources  tney  had  to  prepare  the 
application  and  the  amount  of  technical 
assistance  they  received. 

Numerous  comments  were  received 
concerning  the  "Contents  of 
Applications"  portion  of  the 
consultation  doc\mient.  For  the  most 
part  the  comments  were  critical. 
Commentors  believed  that  some  of  the 
information  did  not  relate  to  the  criteria 
and  should  not  be  asked;  that  the  BIA 
already  had  some  of  the  information  and 
should  not  be  requesting  it  from 
applicants;  that  it  was  not  dear  what 
was  being  requested;  or  that  the  request 
put  an  undue  burden  on  the  Indian  tribe 
or  Indian  organization  to  respond.  As  a 
result  of  the  comments,  contents  of 
applications  as  proposed  in  §  294.11, 
has  been  almost  entirely  changed  from 
what  was  in  the  consultation  document. 
Several  of  the  commentors  questioned 
the  relationship  between  some  of  the 
information  requested  and  the  criteria. 
In  some  cases  questions  commentors 
believed  should  be  deleted  directly 
related  to  one  of  the  priority  ranking 
criteria.  The  objection  may  really  have 
been  to  the  criterion  and  what  would  be 
considered  under  the  criterion. 

As  an  example,  several  commentors 
objected  to  applicants  being  requested 
to  name  all  other  elementary  and 
secondary  schools,  whether  Federal, 
public  or  private,  within  the  attendance 
boundary  or  proposed  attendance 
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boundary  and  their  round  trip  distance 
from  the  education  facility  or  proposed 
education  facility  in  miles  and  bus 
travel  time.  However,  other  schools  in 
the  area  clearly  responds  to  the  criterion 
of  "Availability  of  Alternative 
Facilities." 

As  discussed  above  under  Number  7, 
in  determining  whether  there  are 
available  alternative  facilities,  the  BIA 
oiay  consider  the  geographical 
proximity  of  public  schools  and  the 
adequacy  and  comparability  of 
programs  already  available. 
Furthermore,  the  applicant  is  in  a  better 
position  to  know  what  the  actual  travel 
time  is  to  the  other  schools  and  whether 
there  are  any  climatic  conditions  or 
tJB|rrain  that  directly  impact  on  year- 
round  accessibility.  When  such 
estimations  are  left  to  the  evaluators,  it 
may  not  accurately  represent  the  drive 
time  in  a  school  bus  under  various 
weather  conditions. 

On  the  other  hand,  commentors 
pointed  out  it  was  not  clear  what  was 
meant  by  "Federal"  elementary  and 
secondary  schools.  In  §  294.11(a)(7)(i). 
"BIA-funded"  has  been  substituted  for 
"Federal." 

With  further  clarification  of  the 
priority  ranking  criteria  in  §  294.12, 
some  of  the  information  being  requested 
may  seem  more  relevant.  However,  the 
applicable  criteria  have  been  specified. 
This  was  suggested  by  some  of  the 
commentors.  An  exception  to  specifying 
the  criterion  is  under  §  294.11(a).  The 
information  in  §  294.11(a)  responds  to 
information  requested  on  Standard 
Government  Form-424. 

Some  of  the  commentors  believed 
information  being  requested  in  the 
consultation  document  was  under  the 
control  of  the  BIA.  The  appUcant  should 
not  be  expected  to  provide  the 
information.  The  BIA  does  maintain  an 
inventory  of  facilities  including 
education  facilities.  The  inventory  has 
been  automated  and  is  referred  to  as  the 
Pacihtles  Construction,  Operations  and 
Maintenance  system  (FACCOM). 

Some  of  the  information  requested  in 
the  consultation  document  is 
information  that  is  contained  in  the  BIA 
facilities  inventory.  It  was  expected  that 
technical  assistance  would  be  provided 
to  Indian  tribes  and  Indian 
organizations  by  BIA  facilities  personnel 
to  obtain  the  information.  Indian  tribes 
and  Indian  organizations  would  then 
know  what  information  was  going  to  be 
considered  in  evaluating  their 
appUcatlons  for  education  facilities 
construction  projects. 

Information  requested  in  the 
consultation  document  that  has  been 
identified  as  being  contained  in  the  BIA 
faciUtles  inventory  or  for  that  matter 


being  under  the  control  of  the  BIA  has 
been  eliminated  in  the  proposed  rule. 
Applicants  are  still,  however,  being 
requested  to  submit  any  reports  or 
information  relating  to  the  conditions  of 
the  facilities  that  may  have  come  from 
other  sources  such  as  the  state,  the  tribe 
or  other  U.S.  Government  agencies.  BLA 
personnel  may  not  know  about  the  other 
reports  or  information. 

Under  §  294.11  in  the  proposed  rule, 
information  or  categories  of  information 
which  will  be  supplied  by  the  BIA  and 
considered  in  the  evaluation  of  the 
application  for  an  education  facilities 
construction  project  have  been 
indicated  in  §  294.11(c).  Stating  what 
information  will  be  used  by  BIA 
personnel  is  intended  to  help  Indian 
tribes  and  Indian  organizations  fully 
understand  and  know  what  is  being 
considered  in  evaluating  their 
applications 

Some  of  the  commentors  believed  it 
was  nbt  clear  what  information  was 
being  requested.  In  some  cases  the  fact 
that  commentors  asked  for  clarification 
showed  it  was  not  clear  what  was  meant 
or  what  was  being  asked.  An  example 
was  given  above  of  referring  to 
"Federal"  schools.  In  other  cases 
commentors  brought  up  circumstances 
unique  to  their  area  which  presented 
problems  in  responding  to  some  of  the 
questions.  It  was  not  clear  to  the 
commentors  how  they  should  answer  or 
what  information  they  should  supply. 
An  example  of  unique  circumstances  is 
the  lack  of  reservations  in  the  State  of 
Oklahoma. 

In  revising  §  294.11  for  inclusion  in 
the  proposed  rule,  every  effort  has  been 
made  to  clarify  those  items  which 
commentors  questioned  or  requested 
clarification  during  the  consultation 
process. 

Some  of  the  commentors  also  believed 
some  items  requested  put  an  undue 
burden  on  the  tribe  or  Indian 
organization.  Requiring  tribal 
resolutions  was  objected  to  as  being  too 
burdensome.  The  poUcy  of  the  U.S. 
Government  is  to  deal  with  Indian  tribes 
on  a  govemment-to-govemment  basis.  A 
tribal  resolution  represents  the  will  of 
the  tribal  government.  Without  formal 
action,  the  BIA  has  no  other  way  to  be 
certain  that  education  faclUtles 
construction  projects  have  the  approval 
of  the  tribe  or  that  particular  individuals 
are  authorized  to  act  on  behalf  of  the 
tribe. 

Education  faclUtles  construction 
projects  may  Involve  sizable 
expendlttues  of  Federal  funds. 
Requiring  tribal  resolutions  is 
reasonable  and  justified. 

Other  items  tnat  commentors  objected 
to  as  being  too  burdensome,  may  have 


been  more  a  matter  of  not  understanding 
what  was  being  requested.  For  example, 
apphcants  were  asked  in  the  case  of 
existing  faciUties  to  provide  a  simple 
diagram  of  the  floor  plan  of  the  facility. 
Applicants  were  then  asked  to  describe 
how  each  classroom,  office,  or  other 
area  is  used  and  the  dimensions  of  the 
area. 

The  information  supplied  will  be 
used  for  evaluating  the  application 
under  both  Programmatic  Space  Needs 
(12  points)  and  Space  Utilization 
Efficiency  (6  points).  Although  the  BIA 
may  have  information  on  overall  square 
footage  of  faciUties  and  space 
utilization,  the  appUcant  is  best 
qualified  to  provide  accurate  and 
specific  information  concerning  the  use 
of  the  various  classrooms,  offices,  or 
other  areas. 

The  consultation  document  stated 
that  the  diagram  need  not  be  an 
architectural  drawing.  The  fire 
evacuation  diagrams  that  are  or  should 
be  posted  in  every  faciUty  are 
acceptable.  Nevertheless,  a  comraentor 
believed  it  would  be  difficult  to  provide 
without  the  assistance  of  local  facilities 
staff. 

It  is  not  possible  for  the  evaluation 
committee  during  the  preliminary 
review  to  meet  with  all  the  applicants 
who  have  appUed  for  education 
faciUtles  construction  projects  and  tour 
aU  the  feciUtles.  The  initial  review  will 
have  to  be  based  on  information 
contained  in  the  application  and 
information  under  the  control  of  the  BIA 
and  the  Department.  Consequently,  it  is 
important  that  this  information  is 
accurate  and  adequate  to  evaluate  the 
projects  fairly. 

An  attempt  has  been  made  to 
eliminate  requests  for  information  that 
is  under  the  control  of  the  BIA  or 
Department.  Information  that  directly 
addresses  the  criteria  has  been  reviewed 
to  determine  whether  the  information 
can  be  obtained  by  BIA  personnel 
through  other  sources  or  whether 
something  less  can  be  used.  AU 
comments  about  specific  items  have 
been  considered  and  an  effort  has  been 
made  to  clarify  what  is  requested. 

9.  The  consultaUon  docimient 
provided  for  the  Director,  OEP,  to 
review  for  completeness  appUcatlons 
filed  for  education  faclUtles 
construction  projects.  AppUcants  would 
be  advised  of  deficiencies  in  their 
application  and  given  30  days  to 
provide  the  additional  information. 
Incomplete  appUcatlons  would  not  be 
considered  in  the  initial  review  by  the 
Eveduatlon  Committee. 

Review  of  the  appUcations  for 
completeness  is  intended  as  a  technical 
review.  There  wlU  be  no  evaluation  of 
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the  Information  submitted  at  that  time. 
As  a  resuh  of  changes  made  under 
§  294.11  Contents  of  Applications,  the 
Director.  OIEP,  will  also  be  responsible 
for  obtainina  Information  under  the  BIA 
control  and  mcluding  the  additional 
information  with  the  application. 

The  consultation  document  provided 
for  the  Director.  OIEP,  to  notify 
applicants  and  to  identify  the  specific 
denciencies  in  their  appUcations.  One 
commentor  suggested  that  the  Director. 
OIEP.  be  further  directed  to  provide 
technical  assistance  to  rectify  those 
deficiencies. 

The  Director,  OIEP,  may  not  really  be 
in  the  position  to  provide  the  assistance 
needed  to  rectify  tne  deficiencies.  As  an 
example,  the  Director,  OIEP,  cannot 
make  the  tribe  or  tribal  council  enact  a 
tribal  resolution.  Consequently,  it  would 
not  be  appropriate  to  include  such  a 
provision. 

The  consultation  document  provided 
for  the  BIA  to  provide  technical 
assistance  upon  written  request  of  a 
Indian  tribe  or  Indian  organization.  A 
section  of  the  document  was  entitled 
"Pre-application  planning  and 
assistance."  Technical  assistance  could 
include  assistance  in  appraising 
problems  of  health  and  safety  and  in 
obtaining  and  completing  the 
application.  It  was  further  provided  that 
any  Bureau  Line  Officer  would  make 
any  information  available  to  the 
applicant  needed  to  prepare  the 
application  except  as  exempted  from 
disclosure  by  the  Freedom  of 
Information  Act  or  restricted  under  the 
Privacy  Act  or  other  applicable  law. 

Although  the  consultation  document 
implied  that  technical  assistance  was 
only  available  during  the  pre- 
application  stage,  that  was  not  really  the 
intent.  An  Indian  tribe  or  Indian 
organization  should  be  able  to  request 
technical  assistance  from  the  BIA 
throughout  the  priority  ranking  process. 
Technical  assistance  snould  be  available 
for  obtaining  and  completing  the 
application,  correcting  identified 
deficiencies  in  the  application,  or  filing 
appeals.  The  title  as  well  as  the  contents 
of  §  294.6  in  the  proposed  rule  have 
been  changed  to  clarify  when  technical 
assistance  may  be  requested. 

The  consultation  document  provided 
that  incomplete  applications  for 
education  facilities  construction  would 
not  be  reviewed  by  the  Evaluation 
Committee.  What  constituted  an 
incomplete  application  was  not 
specified.  In  reviewing  the  comments 
received  during  consultation  and  the 
priorify  ranking  process  being  proposed, 
it  has  been  determined  that  oooly  two 
deficiencies  should  prevent  an 


application  from  receiving  Initial  review 
by  the  Evaluation  Committee. 

The  two  deficiencies  that  will  prevent 
an  application  for  an  education  facilities 
construction  project  from  being 
considered  are:  (1)  No  evidence  of 
approval  by  the  Director,  OIEP,  for  the 
education  program,  in  other  words,  the 
education  program  is  not  BIA-funded 
and  (2)  no  appropriate  tribal  resolution 
of  review  and  approval  of  the 
application.  Section  294.13(f)  of  the 
proposed  nile  specifies  the  deficiencies 
which  will  prevent  consideration  of  an 
application  for  an  educations  facilities 
construction  project. 

10.  The  consultation  document 
provided  for  the  Director.  OIEP,  to 
establish  an  Evaluation  Committee  for 
the  purposes  of  reviewing  and  rating 
education  facilities  construction 
projects.  The  Evaluation  Committee 
would  be  comprised  of  appropriate 
Bureau  personnel,  including  education 
persoimel  and  facilities  personnel. 

Those  comments  that  were  received 
generally  agreed  that  the  Evaluation 
Committee  should  be  comprised  both  of 
education  personnel  and  facilities 
personnel.  Commentors  also 
recommended  that  there  be  tribal 
representation  on  the  Evaluation 
Committee.  Tribal  representation  was 
considered  during  the  drafting  of  the 
consultation  document.  As  a  result  of 
the  comments  it  was  again  considered. 
It  was  determined  that  tribal 
representation  on  the  Evaluation 
Committee  was  not  really  feasible.  It 
would  not  be  possible  to  have  a  fair 
cross-representation  of  Indian  tribes 
while  at  the  same  time  maintaining  a 
committee  of  workable  size. 
Providing  for  geographical 
representation  was  also  recommended 
by  commentors.  An  attempt  has  been 
made  in  the  past  to  use  BIA  personnel 
who  represent  various  areas.  There  is  no 
reason  to  believe  it  will  not  continue. 
However,  to  require  geographical 
representation  may  decrease  the  ability 
of  the  Director,  OIEP,  to  select  the  most 
qualified  individuals.  In  addition  many 
Bureau  personnel  are  also  members  of 
Indian  tribes.  Would  such  individuals 
be  considered  to  represent  the 
geographical  area  in  which  they  were 
employed  or  in  which  their  Indian 
tribes  were  located? 

One  way  "conflict  of  interest"  has 
been  handled  in  the  past  is  for 
committee  members  not  to  participate  in 
evaluating  applications  bom  the  tribe  in 
which  they  are  members  or  schools  for 
which  they  have  any  administrative 
responsibility.  This  exclusion  has  been 
included  in  the  proposed  regulations  in 
§  294.14(e). 


The  regulations  are  also  proposing 
that  the  Director,  OIEP,  may  include 
personnel  from  the  U.S.  Department  of 
Education.  It  is  one  possible  way  of 
including  personnel  familiar  with 
education  programs  who  would  not 
have  any  "conflict  of  interest"  and  who 
would  be  from  outside  the  BLA.  This 
might  also  partially  respond  to  the  one 
commentor  who  believed  that  as  long  as 
BIA  personnel  were  involved,  the 
process  would  not  be  fair. 

11.  The  consultation  document 
provided  for  the  Director,  OIEP.  to 
notify  individuals  of  their  ratings  after 
the  initial  review  and  explain  the 
reasons  ior  the  ratings. 

Under  the  current  process,  applicants 
have  complained  that  they  never  know 
what  is  happening  on  their  applications. 
They  file  applications  for  new  school 
construction  and  never  hear  anything 
afterwards.  The  only  comment  directly 
related  to  the  notification  process  was  to 
ask  when  applicants  would  be  notified. 

The  proposed  rule  provides  for 
notification  to  all  applicants  of  the 
ratings  in  §  294.15  after  the  initial 
review  by  the  Evaluation  Committee.  An 
explanation  will  be  provided  of  their 
rating  for  each  criterion.  Information 
used  to  rate  the  application  that  was  not 
supplied  by  the  applicant  will  be 
Identified.  The  intent  is  to  provide 
accountability  to  applicants  and 
improve  the  objectivity  of  the  process. 

12.  Self-contained  appeal  provisions 
were  included  in  the  consultation 
document.  With  one  exception,  any 
decision  or  action  taken  by  a  Bureau 
Line  Officer  incident  to  an  Indian  tribe 
or  Indian  organization  filing  an 
application  for  an  education  facilities 
construction  project  was  to  be 
appealable  The  exception  was  the 
Assistant  Secretary's  notification  of 
actual  priority  ranldng  which  is  final  for 
the  Department. 

There  were  some  conunents 
concerning  the  appeal  procedures  as 
they  were  proposed  in  the  consultation 
document.  Commentors  also  requested 
clarification  of  some  of  the  provisions. 

The  self-contained  appeal  procedures 
were  intended  to  be  similar  to  those 
provided  for  under  25  CFR  p)art  2 
Appeals  from  Administrative  Actions. 
However,  the  procedures  specifically 
addressed  appeals  possible  xmder  the 
priority  ranking  process  of  education 
facilities  construction  projects.  The 
Intent  was  to  simplify  the  process. 

The  appeal  procedures  proposed  in 
the  consultation  document  provided  for 
the  Assistant  Secretary — ^Inalan  Affairs 
to  act  finally  on  appeals.  Under  the 
regulations  contained  in  Part  2,  Appeals 
from  Administrative  Actions,  final 
agency  action  may  be  taken  by  the 
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Assistant  Secretary — ^Indian  A^irs  or 
by  the  Board  of  Indian  Appeals  in  the 
Office  of  Hearings  and  Appeals, 
Department  of  the  Interior. 

It  was  suggested  by  commentors  that 
a  final  appeal  should  be  either  to  the 
Board  of  Indian  Appeals  or  to  some 
independent  board,  not  the  Assistant 
Secretary.  Decisions  in  the  priority 
ranking  of  education  facilities 
construction  projects  basically  involve 
the  review  of  facts  not  interpretations  of 
the  law.  Consequently,  the  Assistant 
Secretary  Is  the  appropriate  Department 
official  to  take  final  action  on  appeals 
under  this  Part. 

Some  of  the  commentors  pointed  out 
inconsistencies  in  the  consultation 
dociunent  with  the  procedures 
contained  in  25  CFR  part  2.  Part  2 
provides  for  the  notice  of  appeal  to  be 
filed  within  30  days  and  the  appeal 
within  60  days.  The  procedures  set  out 
in  the  consultation  document  provided 
for  the  appeal  to  be  filed  within  30  days. 
In  addition  commentors  pointed  out 
that  there  were  no  timeframes  stated  in 
which  Bureau  Line  Officers  had  to  act 
on  appeals. 

The  intent  of  the  self-contained 
appeal  procedures  was,  as  stated  above, 
to  simplify  the  process  not  to  create 
conflicting  procedures.  Different 
timeframes  and  requirements  can  be 
confusing.  For  that  reason  changes  have 
been  made  to  the  appeal  procedures 
contained  in  subpart  D.  The  appeal 
provisions  in  the  proposed  rule  are 
intended  to  be  more  procedurally 
consistent  with  the  regulations 
contained  in  part  2.  Some  timeframes  in 
which  Bureau  Line  Officers  have  to  act 
on  appeals  have  also  been  included. 

Commentors  questioned  the  fact  that 
procedures  were  included  for  appealing 
actions  or  decisions  by  Agency 
Superintendents  for  Education  or  Area 
Education  Programs  Administrators. 
The  Director,  OIEP,  is  the  lead  official 
in  the  priority  ranking  process.  It  was 
unclear  to  commentors  how  other 
Bureau  Line  Officers  would  be  involved 
in  the  process. 

The  consultation  document  provided 
for  the  BIA  to  provide  technical 
assistance  and  information  to  Indian 
tribes  and  Indian  organizations. 
Assistance  would  most  likely  be 
provided  by  Agency  Superintendents 
for  Education  or  Area  Education 
Programs  Administrators.  Therefore, 
there  was  the  potential  for  a  Bureau 
Line  Officer  other  than  the  Director, 
OIEP,  to  take  an  action  or  make  a 
decision  during  the  priority  ranking 
process  that  a  bibe  or  Indian 
organization  might  wish  to  appeal. 

As  discussed  imder  Number  9,  above, 
providing  technical  assistance  to  Indian 


tribes  and  Indian  organizations  during 
the  priority  ranking  process  is  included 
in  the  proposed  rule.  Consequently, 
procedures  for  appealing  decisions  or 
actions  by  Agency  Superintendents  for 
Education  and  Area  Education  Programs 
Administrator  as  well  as 
Superintendents  and  Area  Directors 
have  been  included  in  the  proposed 
rule. 

The  consultation  document  stated 
that  the  Assistant  Secretary's 
notification  of  final  priority  ranking  was 
not  appealable.  The  procedures  in  the 
proposed  rule  with  regard  to 
notification  of  ranking  and  preparation, 
approval  and  publication  of  an  updated 
priority  ranking  Ust  of  education 
facilities  construction  projects  have 
been  changed  from  those  contained  in 
the  consultation  document.  The  reason 
for  the  changes  will  be  discussed  below 
at  Number  13. 

Under  tho  proposed  rule  after  the 
final  review  and  the  ranking  of 
apphcations,  applicants  wiU  be  notified 
whether  or  not  their  education  faciUties 
construction  project  will  be  added  to  the 
next  priority  ranking  list  Until  the 
priority  ranking  hst  is  updated  for 
pubhcation,  there  is  no  way  to  know 
what  the  actual  ranking  of  the  project 
vdll  be  on  the  published  priority 
ranking  list.  Notifying  applicants  of  a 
ranking  in  relation  to  the  other  projects 
to  be  added  to. the  priority  ranking  list 
would  be  very  misleading  to  the 
applicant.  For  that  reason  no  ranking 
will  be  stated  in  the  notification. 

Upon  approval  of  the  updated  priority 
ranking  list  of  education  fadhties 
construction  projects,  the  Assistant 
Secretary  will  publish  the  listing  in  the 
Federal  Register.  Publication  of  the 
priority  ranking  List  in  the  Federal 
Register  shall  constitute  a  final  agency 
action  and  may  not  be  appealed. 

13.  The  consultation  document 
included  an  emergency  situation 
provision.  Under  certain  specified 
emergency  conditions,  an  application 
for  an  education  facilities  construction 
project  could  be  filed  at  any  time  with 
the  Director,  OIEP.  The  consultation 
document  further  provided  that 
emergency  situations  would  be  handled 
separately  from  the  fixed  priority  listing. 

There  was  extensive  discussion 
during  the  consultation  meetings 
concerning  the  emergency  situation 
provision.  Commentors  requested 
clarification  about  the  provision  and 
wanted  to  know  how  much  was 
budgeted  under  emergency  funding. 

The  consultation  document  identified 
what  constituted  an  emergency 
situation,  but  did  not  state  the  process 
for  handling  an  emergency  situation. 
The  Department  does  not  receive 


emergency  funding  for  &cilities 
construction  as  the  consultation 
document  may  have  impUed. 
Emergency  situations  will  have  to  be 
handled  within  the  amount 
appropriated  generally  for  ongoing 
feiciUties  improvement  and  repair  and 
new  education  fadhties  construction. 

In  the  past  a  priority  ranking  of  new 
school  construction  has  been  developed 
each  year.  As  a  result  of  the  priority  list 
changing  yearly,  emergency  situations 
had  the  effect  in  the  past  of  "bumping" 
projects  from  receiving  funding.  An 
emergency  situation  may  have  been 
handled  in  the  year  that  the  particular 
project  rated  high  enough  for  funding 
consideration.  As  a  result  of  the 
emergency,  the  project  did  not  receive 
funding  and  never  rated  high  enough 
again  for  funding  consideration. 

In  addition  to  oelieving  there  were 
emergency  funds,  commentors  seem  to 
have  the  impression  that  an  emergency 
situation  would  always  result  in  a  new 
school.  In  some  cases  the  damage  to  a 
fadUty  may  be  so  extensive  that  a  new 
facihty  is  necessary.  However,  in  other 
cases  something  less  than  an  entirely 
new  fadhty  may  handle  the  emergency. 

As  was  indicated  above  under 
Summary  of  Proposed  Priority  Ranking 
Process,  the  proposed  rule  provides  that 
an  appUcation  for  an  emergency 
situation  may  be  filed  with  the  Director, 
OIEP,  at  anytime.  An  emergency 
situation  can  be  as  a  result  of  a  fire  or 
natural  disaster. 

The  second  condition  that  constitutes 
an  emergency  situation  has  been 
clarified  bom  what  was  contained  in  the 
consultation  doounent.  An  emergency 
situation  exists  when  there  is  a 
determination  by  the  BIA  safety  officer 
that  fecility  conditions  constitute  an 
imminent  danger  to  health  and  safety. 

The  proposed  rule  in  §  294.10  darifies 
the  process  in  the  event  of  an  emergency 
situation.  Procedures  include  the 
possible  addition  of  the  project  to  the 
end  of  the  previously  piiblished  priority 
ranking  list  of  education  fadlities 
construction  projects.  Action  to  add  a 
project  to  the  priority  ranking  Ust  by  the 
Director,  OIEP,  will  require  the  approval 
by  the  Assistant  Secretary. 

The  proposed  rule  provides  in 
§  294.19  for  the  yearly  publication  of  an 
updated  priority  ranking  Ust  of 
education  fedUties  construction 
projects.  This  wiU  provide  notice  of 
which  education  fadUties  construction 
projects  have  received  full  funding  and 
have  been  removed  from  the  priority 
ranking  list  and  which  projects,  if  any, 
have  been  added  to  the  list  as  a  result 
of  emergency  situations  or  as  a  result  of 
the  priority  ranking  process.  The 
provision  will  also  satisfy  the 
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requirements  of  25  U.S.C  2005(c).  The 
Department  is  required  to  publish  yearly 
in  the  Federal  Roister  and  submit  with 
the  budget  request  the  caurent  list  of 
school  construction  priorities. 

14.  Under  who  may  apply  the 
consultation  docimient  provided  that 
any  Indian  tribe(s)  or  Indian 
organization(s),  or  Bureau  Line  Officer 
could  submit  an  application  for  an 
education  facilities  construction  project. 

The  consultation  document  also 
provided  that  in  the  case  of  a  contract 
or  grant  school,  the  Indian  tribe  or 
Indian  organization  must  control  and 
manage  the  school.  Title  to  the  land  on 
which  the  school  is  located  must  be 
vested  with  the  Indian  tribe  or  the 
United  States:  or  a  lease  for  the  useful 
life  of  the  Improvement  must  be  entered 
with  the  tribe  or  the  United  States  for 
the  groimd  on  which  the  education 
fadhty  is  located.  Further,  a  BIA- 
operated,  contract  or  grant  school  must 
have  a  tt'<"<"'^"»  current  enrollment  or 
projected  enrollment  of  25  students  In 
grades  K  throtigh  8  and/or  50  students 
H)  grades  9  through  12. 

Commentors  requested  clarification 
about  most  of  the  provisions  relating  to 
who  could  apply.  The  wording  of  the 
consultation  oocument  may  have 
contributed  to  some  of  the  confusion  in 
><<atingiii«h<ng  what  requirements 
applied  to  BIA-operated  schools,  what 
applied  to  contract  or  grant  ichools  and 
what  applied  to  both. 

A  Bureau  Line  Officer  may  apply  for 
an  education  facilities  construction 
project  on  behalf  of  a  BIA-operated 
school.  In  the  case  of  a  BIA-operated 
school,  an  Indian  tribe  or  Indian 
organization  does  not  have  to  control 
and  manage  the  schooL  Title  to  the  land 
must  be  vested  with  United  States  or  a 
lease  entered  into  for  the  useful  life  of 
the  construction  project  The  BIA- 
operated  school  must  also  meet  the 
minimum  current  or  projected 
enrollment  requirement 

An  Indian  tribe  or  tribal  organization 
or  a  Bureau  Line  Officer  may  apply  for 
an  education  facilities  construction 
project  on  behalf  of  a  BIA-funded 
contract  or  grant  school.  The  Indian 
tribe  or  Indian  organization  must 
control  and  manage  the  school.  Title  to 
the  land  must  be  vested  Hith  the  Indian 
tribe  or  the  United  States  or  a  lease 
entered  into  for  the  useful  Ufe  of  the 
construction  project  The  BIA-funded 
contract  or  grant  school  must  also  meet 
the  minimum  current  or  projected 
enrollment  requirement 

An  efibrt  has  been  made  to  clarify 
what  requirements  apply  to  which 
applicants  and  what  type  of  education 
fadlities.  The  revised  provisians  are 


contained  in  S  294.7  of  the  proposed 
rule. 

There  were  several  comments  about 
requiring  a  nnin<mi>l  current  or  projected 
enrollment  of  25  students  in  grades  K 
through  8  and/ or  50  students  in  grades 
9  through  12.  The  commentors  all 
objectedto  the  minimal  requirement 

The  minimal  enrollment  requirements 
contained  in  the  consultation  document 
were  those  that  have  been  included  in 
the  BL\  Manual  and  In  25  CFR  Part 
274 — School  Construction  Contracts  or 
Services  for  Tribally  Operated 
Previoxisly  Private  Schools.  A  school 
with  an  enrollment  figure  of  less  that  25 
students  in  grades  K  through  8  and/or 
50  students  in  grades  9  through  12 
would  not  prove  economically  feasible 
to  construct  Consequentfy.  minimal 
enrollment  requirements  of  25  and/or  50 
have  been  included  in  S  294.7  of  the 
proposed  rule. 

15.  The  consultation  document 
provides  for  Indian  tribes  and  Indian 
organizatlans  to  appfy  for  facilities 
construction  project  wfakdi  are  new 
starts,  major  expansiona,  or  major 
replacements  of  federally  owned, 
leased,  contracted,  or  granted  education 
facilitiea.  An  attempt  was  made  to 
define  these  construction  program 
categories  to  distingtiish  them  from 
what  is  considered  Facilities 
Improvement  and  Repair. 

Definitions  were  included  in  the 
consultation  document  for  new  starts, 
major  expansions  and  major 
replacements  as  ¥fell  as  additions  and 
expansions  and  facilities  component 
replacement  which  are  considered 
under  FadUties  Improvement  and 
Repair.  Basically  a  threshold  of  more 
than  10,000  square  feet  was  used  to 
distinguish  between  the  new  or  major 
construction  and  facilities  improvement 
and  repair. 

From  the  comments  received  it  is 
apparent  that  the  definitions  were  not 
dear  and  induding  definitions  for  terms 
not  used  in  the  rule  was  confusing. 
There  were  questions  about  what  was 
meant  by  some  of  the  terms  used  in 
some  of  the  definitions.  An  effort  has 
been  made  in  drafting  the  proposed  rule 
to  make  the  definitions  more 
tinderstandable  and  elinunate 
definitions  for  terms  not  used  in  the 
rule.  The  definitions  are  contained  in 
§  294.5  of  the  proposed  rule. 

With  regard  to  10,000  square  feet  as 
a  threshold,  the  few  comments  received 
went  both  ways.  Some  commentors 
believed  it  was  too  high.  Some 
commentors  beUeved  it  was  too  low 
suggesting  the  threshold  be  20,000  or 
30,000  square  feet  The  threshold  has 
been  increased  in  the  proposed  r\ile,  but 
only  to  15.000  square  feet. 


16.  The  consultation  document 
provided  procedures  to  govern  the 
priority  ranking  of  education  fadlities 
construction.  Question  fadlities  were 
defined  as  any  fadlity  Usted  on  the  BIA 
fadlities  Inventory,  whether  owned  or 
not  owned  by  the  Federal  government, 
that  is  operated  and/or  funded  by  the 
Office  of  Indian  Education  Programs. 
Bxireau  of  Indian  Affairs,  for  the  dired 
support  of  Indian  education. 

Many  of  the  commenton  reouested 
darificatlon  as  to  the  types  of  fadlities 
that  would  be  built.  What  was  included 
under  fadlities  for  the  dired  support  of 
Indian  education  was  not  clear. 

Indian  tribes  and  Indian  organizations 
can  apply  under  the  regulations  being 
proposed  in  part  294  far  primary  or 
secondary  sdiool  fadlities,  which  may 
indude  classrooms,  administrative 
offices,  multi-purpose  rooms  or 
gymnasiums,  cafeterias,  etc.  BIA-funded 
dormitories  for  primary  or  secondary 
Indian  sttidents  are  also  considered 
education  fsdlities. 

In  addition  Indian  tribes  and  Indian 
organizaticBis  may  apply  for  additions 
and  expansions,  whicn  are  greater  than 
15.000  square  feet,  to  existing  primary 
and  secondary  sdiools.  Application  may 
also  be  made  for  replacement  of  existing 
primary  and  secondary  schools  or 
portions  of  a  schooL  Both  additions  and 
expansions  and  replacements  may 
include  dassrooms.  gymnasituns.  and 
cafeteria/kitchens. 

The  definition  in  $  294.5  of  education 
fadlities  has  been  expanded  to  dsrify 
what  types  of  facilities  or  buildings  are 
oonsldened  education  facilities. 

Several  commentors  asked  about 
quarters  for  education  personnel. 
Quartan  are  handled  separately  and 
have  not  been  Included  in  the  definition 
of  education  fadhties.  Appbcations  for 
quartan  for  education  personnel  will 
not  be  accepted  under  the  regulations 
proposed  in  part  294. 

Ine  Office  of  Management  and  Budget 
has  established  requirements  that  must 
be  met  for  the  construction  of  quarters 
at  a  government  fadlity.  The 
administration  of  quartan  within  the 
Department  of  the  Interior  is  governed 
by  Departmental  manual  provisions 
contahied  in  400  DM  and  regulations 
contained  in  41  CFR  part  114-51. 

17.  The  consultation  document  did 
not  define  or  use  the  term  temporary 
structures  or  temporary  fadlities. 
However,  several  commenton  requested 
clarification  as  to  what  was  considered 
a  permanent  structure  or  fadlity  and 
what  was  considered  temporary. 

So-called  portables  and  modular 
structures  have  been  used  in  various 
locations  to  meet  additional  space  needs 
or  in  response  to  an  emergency 


situation.  In  some  cases  a  modular  is 
intended  as  a  temporary  measure. 
However,  in  other  cases  a  modular  is 
intended  for  long-term  use.  Not  all 
critical  needs  can  be  addressed  by  the 
on-site  construction  of  an  addition  or 
expansion  or  the  replacement  of  the 
facility. 

What  is  considered  a  temporary 
structure  or  facihty  is  significant  in 
evaluating  applications  for  education 
f.-jcilities  ctmstruction  projects.  A 
temporary  stnictiue  is  not  included  in 
determining  what  the  existing  space  is 
of  e  facility.  In  expanding  on  the 
priority  ranking  criteria  in  §  294.12  of 
the  proposed  rule,  the  term,  temporary 
structure{s),  has  been  used.  Temporary 
stnicture{s)  has  also  been  defined  under 
§294.5. 

18.  Other  minor  changes  have  been 
made  from  what  was  contained  in  the 
consultation  document.  Some  of  the 
changes  in  the  proposed  rule  are  in 
response  to  other  comments  that  were 
made  during  consultation.  Some  are 
purely  editorial  or  are  not  intended  to 
make  any  significant  substantive 
changes. 

Other  Information 

The  primar)'  author  of  this  document 
IS  Kathleen  L.  Slover,  Program  Liaison 
Spaciahst.  Office  Construction 
Management,  Department  of  the 
Interior. 

The  policy  of  the  Department  of  the 
Interior  is,  whene%'er  practical,  to  afford 
th0  public  an  opportimity  to  participate 
in  the  rulemaking  process.  Accordingly, 
interested  persons  may  submit  written 
cortments.  suggestions  or  objections 
regarding  this  proposed  rule  to  the 
location  identified  in  the  ADDRESSES 
section  of  this  document. 

The  information  collection 
requirements  contained  in  §  294.11  are 
those  necessary  to  comply  with  the 
application  reqiurements  of  the  Office  of 
Management  and  Budget  (OM6) 
Circular  A-102.  The  Standard  Form  424 
and  attachments  prescribed  by  such 
circular  are  approved  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.  and  assigned  approval 
number  0348-0006.  This  information  is 
collected  for  the  purpose  of  applying  for 
Federal  assistance  and  will  be  used  in 
determining  priority  ranking  of 
education  facilities  construction 
projects.  The  obligation  to  respond  is  a 
requirement  to  obtain  a  benefit. 

The  Department  of  the  Interior  has 
determined  that  this  is  not  a  major  rule 
under  Executive  Order  12291  because 
only  a  limited  number  of  individuals 
and  Indian  tribes  %viLl  be  affected.  This 
rule  provides  procedures  for  the  priority 
ranking  of  education  fadhties 


construction  projects  for  BIA-funded 
schools.  Annual  funding  for  education 
facilities  construction  is  limited  and  the 
few  projects  funded  in  any  one  year  may 
be  disbursed  in  various  geographical 
areas.  Accordingly,  this  rule  will  not 
have  a  significant  gross  annual  effect  on 
the  economy. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
because  of  the  Umited  applicability  as 
stated  above. 

The  Department  of  the  Interior  has 
certified  to  the  Office  of  Management 
and  Budget  that  this  proposed  rule 
meets  the  appUcabie  civil  justice  reform 
standards  provided  in  sections  2(a)  and 
2(b)(2)  of  Executive  Order  12778. 

In  accordance  with  Executive  Order 
12630,  the  Department  of  Interior  has 
determined  that  this  rule  does  not  have 
significant  takings  implications. 

The  Departmwit  of  the  Interior  has 
determined  that  this  rule  does  not  have 
significant  federalism  effects. 

The  Department  of  the  Interior  has 
determined  that  this  rule  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quafity  of  the 
human  environment  and  that  no 
detailed  statement  is  required  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969. 

List  of  Sobpects  in  25  CFR  Part  294 

Indians — facilities  construction, 
Indians— education,  Indians — schools. 

For  the  reasons  set  out  in  the 
preamble.  Title  25,  chapter  I,  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  by  adding  Subchapter  P 
consisting  of  part  294  as  set  forth  l)e!ow. 

SUBCHAPTER  P— f  ACtUTIES 
MANAGEMENT  PROGRAMS 

Subchapter  P— Facilltlaa  Management 
Programs 

PART  294— EDUCATION  FACIUTIES 
CONSTRUCTION 

Subpart  A— G«n«ra<  Provittona 

Sec. 

294.1  Purpose  and  scope. 

294.2  InformatioQ  collection  requirements. 

294.3  Revision  or  amendment  of 
regulations. 

294.4  Statement  of  policy. 

294.5  Definitioas. 

294.6  Assistance  to  Indian  tribe(s)  and 
Indian  organiz8tion(s). 

Sut>part  B— AppAcatfon  Proeaa* 

294.7  Who  may  apply. 

294.8  Obtaining  application  materials. 


294 . 9  Filing  of  applications  and  the 
deadline  tot  filing. 

294.10  Emergency  situations. 

294.11  Contents  of  applications. 

Subpart  C— Priority  Ranking 

2  94 . 1 2    Priority  ranking  criteria. 

294.13  Technical  review  of  applications  liy 
Director.  OEP. 

294.14  Establishment  of  Evaluation 
Committee  and  initial  review  of 
applications. 

294.15  Notification  of  preliminary  rating. 

294.16  Application  vaUdation  and  final 
review  by  the  Evaluation  Committee 

294.17  Ranking  of  applications  and 
notification  of  ranking. 

294.18  Preparation  of  the  priority  ranking 
list. 

294.19  Approval  and  publication  in  the 
Federal  Regiater  of  the  priority  ranking 
list. 


Subpart  D—AppMla 

294.20  Appeals. 

294.21  Appeals  from  actions  or  decisions 
by  Agency  Superintendents  for 
Education  or  Area  Education  Programs 
Administrators. 

294.22  Appeals  from  actions  or  decisions 
by  Superintendents. 

294.23  Appeals  from  actions  or  decisions 
by  Area  Directors. 

294.24  Appeals  frtxn  actions  or  decisions 
by  the  Director,  CMEP,  or  the 
Commissioner. 

Authority:  5  U.SC  301;  25  U.S.C  2  and  9: 
25  use.  13;  25  U.S.C  295;  25  U.S.C 
2005(c);  29  U.S.C  794. 

Subpart  A— General  Provisions 

f  294.1    Purpose  and  acopa. 

(a)  The  purpose  of  this  part  is  to 
codify  the  policies,  procedures,  and 
requirements  apphcable  to  a  multi-year 
priority  ranking  process  for  education 
facilities  construction  projects  which 
includes  new  starts,  major  expansions, 
or  major  replacements  of  federally 
owned,  leased,  contracted  or  granted 
education  facilities.  This  priority 
ranking  process  is  not  a  contractible 
program  under  the  Indian  Self- 
Determination  and  Educational 
Assistance  Act  (Pub.  L.  93-638,  88  Stat. 
2203),  as  amended. 

(b)  The  goal  of  the  priority  ranking 
process  is  to  ensure  that  appropriated 
funding  resources  are  directed  to  the 
most  critical  education  facilities  needs. 

(c)  The  multi-year  priority  ranking 
process  established  in  this  part  does  not 
apply  to  facilities  construction  for 
postsecondary  schools  or  institutions, 
including  tribally  controlled  community 
colleges,  or  to  employee  housing. 

S  2M.2    1  nf ormation  coHaction 
raquiramants. 

(a)  The  infcumation  collection 
requirements  contained  in  §  294.11  are 
those  necessary  to  comply  with  the 
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application  requirements  of  the  Office  of 
Management  and  Budget  (OM6) 
Circular  No.  A-102.  The  Standard  Form 
424  and  attachments  prescribed  by  such 
circular  are  approved  by  0MB  under  44 
U.S.C.  3501  et  seq.  and  assigned 
approval  number  0348-0006. 

fb)  Section  294.11  describes  the  types 
of  information  that  would  satisfy  the 
application  requirements  of  Circular  A- 
102  for  this  education  facilities 
construction  program.  Information 
necessary  for  an  application  for  Federal 
assistance  will  be  submitted  on 
Standard  Form  424  which  may  be 
obtained  with  application  materials  in 
accordance  with  §  294.8. 

(c)  This  information  is  collected  for 
the  purpose  of  applying  for  Federal 
assistance  and  will  be  used  in 
determiiiing  priority  ranking.  The 
obhgation  to  respond  is  a  requirement  to 
obtain  a  benefit. 

§  294.3    Revision  or  wnendnwnt  of 
rvgutations. 

Before  making  substantive  revisions 
or  amendments  to  the  regulations  in  this 
part,  the  Assistant  Secretary  shall  take 
the  following  actions: 

(a)  Consult  with  Indian  tribes  and  to 
the  extent  practical  national  and 
regional  Indian  organizations  about  the 
need  for  revisions  or  amendments  and 
consider  their  views  in  preparing  the 
proposed  change  to  this  part. 

(b)  Pubbsh  the  proposed  revisions  or 
amendments  in  the  Federal  Register  as 
proposed  rulemaking,  with  a  90-day 
comment  period,  to  provide  adequate 
notice  to,  and  receive  comments  from, 
all  interested  parties. 

(c)  After  consideration  of  all 
comments  received,  publish  the 
regulations  in  the  Federal  Register  in 
final  form  not  less  than  30  days  before 
the  date  they  are  made  effective. 

(d)  Nothing  in  this  section  shall 
preclude  Indian  tribes  or  national  and 
regional  Indian  organizations  from 
initiating  requests  for  revisions  or 
amendments.  Such  requests  shall  be 
submitted  in  writing  to  the  Assistant 
Secretary — Indian  Affairs  and  will  be 
subject  to  paragraphs  (a),  (b),  and  (c)  of 
this  section. 

§  294.4    Statement  of  policy. 
It  shall  be  the  policy  of  the  Bureau  to: 

(a)  Acquire,  construct,  improve  and 
repair  or  otherwise  provide  Federal 
education  facilities  so  as  to  comply  with 
all  applicable  health  and  safety  codes 
and  standards. 

(b)  Acquire  sites,  construct,  replace, 
renovate,  repair,  discontinue  use  of, 
excess  and/ or  demolish  Federal 
education  fecilities  within  the  Bureau 
faciUties  inventory  in  consultation  with 
affected  Indian  tribes. 


(c)  Give  consideration  to  new  starts, 
major  expansions,  and  major 
replacement  construction  projects  for 
educational  purposes  which  cannot  be 
accomplished  by  other  Federal  agencies 
and  which  promote  the  development  of 
tribal  school  systems  serving  students  as 
close  as  possible  to  the  permanent 
residence  of  the  students,  on  a  day 
basis,  and  within  defined  attendance 
boundaries. 

(d)  Replace  faciUties  when 
economically  advantageous  to  the 
Government  given  the  hfe  expectancy 
and  long  range  need  for  such  facility. 

fe)  Mmimize  the  disruption  of 
education  programs  during  new  starts, 
major  expansions,  and  major 
replacements  of  facilities  to  the  extent 
feasible. 

(f)  To  the  extent  practical  and  within 
available  resources,  education  facilities 
construction  projects  should  be 
designed  to  provide  a  comprehensive 
education  program  consistent  with 
Federal  guidelines  and  requirements. 

(g)  Plan,  design,  and  construct  or 
otherwise  provide  federal  facilities  so  as 
to  comply  with  all  applicable  Federal 
programmatic  space  standards. 

(h)  Apply  value  engineering  to  all 
new  starts,  major  replacement  and  major 
expansion  projects. 

S  294.5    Definition*. 

As  used  in  this  part  294: 

Agency  Superintendent  for  Education 
means  the  official  in  charge  of  education 
functions  at  a  Bureau  Agency  Office  or 
an  authorized  representative  acting 
under  delegated  authority  or  any 
successor  official. 

Appellant  means  a  person  authorized 
to  file  an  appeal  from  an  action  or 
decision  by  or  on  behalf  of  an  Indian 
tribe(s)  or  Indian  organization(s). 

Applicant  means  a  person  who 
applies  for  an  education  facilities 
construction  project  under  §  294.7. 

Application  validation  means  the 
verification  of  data  submitted  in  an 
application  by  a  team  consisting  of 
professional  architects,  engineers,  and 
educational  personnel  to  determine  the 
accuracy  of  information  in  the 
application  and  in  BIA  records  and  to 
determine  the  actual  needs  of  the 
project.  The  validation  process  may 
include  a  cost  benefit  analysis,  a 
feasibility  study,  a  life-cycle  cost 
analysis,  a  cost  effectiveness  study  or  a 
demographic  study  or  other  methods  of 
validating  the  application. 

Area  Education  Programs 
Administrator  means  the  official  in 
charge  of  education  functions  at  a 
Bureau  Area  Office  or  an  authorized 
representative  acting  under  delegated 
authority  or  any  successor  official. 


Area  Director  means  the  official  in 
charge  of  a  Bureau  Area  Office  or  an 
authorized  representative  acting  under 
delegated  authority  or  any  successor 
official. 

Assistant  Secretary  means  the 
Assistant  Secretary  for  Indian  Affairs, 
Department  of  the  Interior,  or  an 
authorized  representative  acting  under 
delegated  authority. 

Bureau  means  the  Bureau  of  Indian 
Affairs  of  the  Department  of  the  Interior. 
Bureau  funded  school  means  a  Bureau 
school,  a  contract  school,  or  a  grant 
school. 

Bureau  line  officer  means  any  Agency 
Superintendent  for  Education; 
Superintendent.  Area  Education 
Programs  Administrator;  Area  Director; 
the  Director,  OIEP;  or  the 
Commissioner. 

Bureau  school  means  a  Bureau 
operated  elementary  or  secondary  day 
or  boarding  school  or  a  Bureau  operated 
dormitory  for  students  attending  an 
elementary  or  secondary  school  other 
than  a  Bureau  school. 

Commissioner  means  the 
Commissioner  of  Indian  Affairs  of  the 
Department  of  the  Interior  or  an 
authorized  representative  actmg  under 
delegated  authority. 

Contract  school  means  an  elementary 
or  secondary  school  or  a  dormitory 
which  receives  financial  assistance  for 
its  operation  under  a  contract  or 
agreement  with  the  Bureau  under  the 
Indian  Self-Determination  and 
Educational  Assistance  Act  (25  U.S.C. 
450f.  450h(a),  or  458d). 

Director,  OIEP  means  the  Director, 
Office  of  Indian  Education  Programs,  or 
an  authorized  representative  acting   . 
under  delegated  authority. 

Education  Facility  means  any  facility, 
whether  owned  or  not  owned  by  the 
Federal  government,  that  is  operated 
and/or  funded  by  the  Office  of  Indian 
Education  Programs.  Bureau  of  Indian 
Affairs,  for  the  direct  support  of  primary 
and  secondary  Indian  education.  An 
education  facility  may  include  an  entire 
school  facility  or  building,  or  a 
component(s)  of  a  school  facility  or 
building,  such  as,  classrooms, 
administrative  offices,  a  multi-purpose 
room  or  gymnasium,  a  media  center  or 
hbrary,  a  cafeteria/kitchen;  or  a  Bureau 
funded  dormitory  for  primary  or 
secondary  Indian  students. 

Facility  means  any  building,  structure 
or  other  improvements  to  real  property 
such  as.  but  not  limited  to,'  water  storage 
tanks,  water  and  sewer  distribution 
lines,  electrical  distribution  systems, 
sewage  lagoons,  parking  lots,  streets, 
and  other  site  improvements. 

Flow-through  funding  means  funds 
received  by  the  Bureau  from  other 
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Federal  governmental  departments  or 
from  private  sources  for  the  operation  of 
education  programs  in  the  Bureau. 

Governmental  unit  means  a  Federal, 
tribal,  state,  county  or  other  local 
governmental  entity,  or  a  functional 
element  of  a  governmental  entity,  such 
as  a  public  school  board. 

Grant  school  means  an  elementary  or 
secondary  school  which  receives 
financial  assistance  for  its  operation 
under  a  grant  under  the  Tribally 
Controlled  Schools  Act  of  1988  (25 
U.S.C.  2501  et  seq.)  from  the  Bureau. 

Indian  Health  Semce  means  the 
Indian  Health  Service  of  the  United 
States  Department  of  Health  and  Human 
Services. 

Indian  organization  means  any  group, 
association,  partnership,  corporation,  or 
other  legal  entity  owned  or  controlled 
by  a  federally  recognized  Indian  tribe  or 
tnbes.  or  a  majority  of  whose  members 
are  members  of  federally  recognized 
Indian  tribes. 

Indian  tribe  means  any  Indian  tribe, 
band,  nation,  rancheria,  pueblo,  colony 
or  community,  including  any  Alaska 
Native  village  or  regional  or  village 
corporations  as  defined  in  or  established 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act  (43  U.S.C.  1601  et  seq.) 
which  is  recognized  by  the  Secretary  as 
eligible  for  the  special  program  and 
services  provided  by  the  Bureau  to 
Indians  because  of  their  status  as 
Indians. 

Ufe-cycle  cost  analysis  means  a 
general  method  of  economic  evaluation 
which  takes  into  account  all  relevant 
costs  of  a  &cihty  design,  system, 
component,  material,  or  practice  over  a 
given  period  of  time,  adjusting  for 
differences  in  the  time  of  the  costs. 

Major  Expansion  means  construction 
that  involves  the  addition  of  over  15.000 
square  feet  to  an  existing  facility  for  new 
or  e.xisting  program  functions  due  to 
increases  in  the  numbers  of  valid 
facility  users  or  due  to  the  changes  in 
program  functions  impacting  on 
programmatic  space  requirements. 

Major  Replacement  means 
construction  that  involves  replacement 
of  an  existing  faciUty  or  portion  thereof 
other  than  a  facility  component 
replacement  or  consolidation  of  existing 
facihties.  The  primary  objective  of  such 
construction  is  to  achieve  a  cost  savings 
that  otherwise  may  not  be  realized  from 
other  construction  associated  with 
improvements  and  repairs  of  a  fiadhty 
or  portion  thereof  or  additions  or 
expansions. 

New  Starts  means  the  construction  of 
a  new  fedlity  at  a  site  where  educatian 
program  function(8)  and  non-temporary 
education  facilities  do  not  presently 
exist. 


Secretary  means  the  Secretary  of  the 
Interior,  or  an  authorized  representative. 

Superintendent  means  the  official  in 
charge  of  a  Bureau  Agency  Office  or  an 
authorized  representative  acting  under 
delegated  authority  or  a  successor 
official. 

Temporary  Structure(s)  means  a 
facility  intended  for  use  on  a  temporary 
basis.  Temporary  structiues  may  vary  in 
quahty  and  projected  useful  life. 
Temporary  structures  may  be  referred  to 
as  portables.  Portables  are  of  such  size, 
dimensions  and  structure  so  as  to  be 
readily  transportable  and  may  be 
relocated  as  needed.  Temporary 
structures  may  also  be  referred  to  as 
modulars.  However,  not  all  modular 
facilities  are  temporary  structures.  Some 
modular  facilities  are  permanent 
structures. 

Tribal  Resolution  means  the  formal 
manner  in  which  the  tribal  government 
expresses  its  legislative  will  pursuant  to 
its  organic  document  In  the  absence  of 
such  organic  dociunent,  a  written 
expression  adopted  pursuant  to  tribal 
practices  will  be  acceptable. 

Value  engineering  means  an 
organized  team  study  of  construction 
project  functions  and  components, 
during  the  project  planning  and  design 
stage,  to  creatively  generate  alternatives 
which  will  satisfy  ti^e  user's  needs  at  the 
lowest  life  cycle  cost.  It  will  not 
sacrifice  performance,  reliability, 
quality,  maintainability  or  safety. 

§294.6    AMlstaiK*  to  Indian  trlba(t)  and 
Indian  organlzation(a). 

(a)  Upon  written  request  of  an  Indian 
tribe(s)  or  Indian  organization  (s).  the 
Bureau  shall  provide  technical 
assistance  in  applying  for  education 
facilities  construction  projects. 
Technical  assistance  may  include: 

(1)  Assistance  in  obtaining  and 
completing  the  application. 

(2)  Assistance  in  correcting  identified 
deficiencies  in  the  application. 

(3)  Assistance  in  filing  an  appeal 
imder  subpart  D  of  this  part. 

(b)  Any  Bureau  line  omcer  shall  make 
any  information  available  to  the 
applicant  needed  to  prepare  the 
application,  correct  deficiencies,  or  file 
an  appeal  except  as  exempted  from 
disclosure  by  the  Freedom  of 
Information  Act,  5  U.S.C.  552,  or 
restricted  under  the  Privacy  Act  or  other 
applicable  law. 

Subpart  B— Appltcation  ProcMt 

9  294,7   Who  may  apply. 

(a)  Any  Indian  tribe(8)  ot  Indian 
organizatioo(s)  may  submit  an 
applicaticm  under  the  regulations  in  this 
part  for  an  education  facilities 


construction  project  for  a  contract  or 
grant  school.  A  Biuveu  line  officer  may 
also  submit  an  application  for  a  contract 
or  grant  school. 

(1)  The  Indian  tribe(s)  or  Indian 
organizationCs)  must  amtrol  and 
man^e  the  contract  or  grant  school. 

(2)  Title  to  the  land  on  which  a 
contract  or  grant  school  is  located  must 
be  vested  in  the  Indian  tribe  or  the 
United  States;  or,  a  lease  for  the  useful 
Ufe  of  the  improvement  must  be  entered 
into  with  the  Indian  tribe  or  the  United 
States  for  the  ground  on  which  the 
education  facihties  construction  project 
is  located. 

(b)  A  Bureau  line  officer  may  submit 
an  application  under  the  regulations  in 
this  part  for  an  education  facilities 
construction  project  for  a  Bureau  school. 

(c)  An  apphcation  for  an  education 
facihties  construction  project  for  an 
education  program  that  has  not  been 
approved  by  the  Director,  OIEP,  will  not 
be  considered  under  the  regulations  in 
this  part.  An  education  facihties 
construction  project  must  be  for  a 
Bureau,  contract  or  grant  school. 

(d)  A  Bureau,  contract,  or  grant  school 
must  have  a  minimum  CTurent 
enrollment  or  projected  enrollment  of 
25  students  in  grades  K  through  8  and/ 
or  50  students  in  grades  9  through  12. 

S294J    OMaining  application  materials. 

Application  forms  for  education 
facilities  construction  projects, 
instructions  for  completing  the 
application,  and  related  materials  may 
be  obtained  from  any  Bureau  line 
officer. 

§294.9    Filing  of  applications  and  the 
daadllna  for  fiUng. 

(a)  New  or  updated  applications  for 
education  facilities  construction 
projects  will  be  rated  and  priority 
ranked  for  funding  consideration  at  least 
once  every  three  years. 

(b]  In  February  of  a  year  when  new 
applications  for  education  facilities 
construction  projects  must  be  filed,  the 
Assistant  Secretary  shall: 

(1)  Publish  a  notice  in  the  Federal 
Roister. 

[2)  Mail  notices  directly  to  all 
federally-recognized  Indian  tribes  and 
all  Bureau  funded  schools,  whether 
Bureau,  contract,  or  grant  schools  with 
a  copyof  this  Part 

(cj  The  notice  shall: 
(1)  Announce  the  next  prioril 
ranldng  process,  the  relevant  procedures 
to  be  followed,  and  the  deadline  for 
filing  applications  for  consideration. 

(2j  State  how  and  where  appUcations 
may  be  obtained  as  well  as  the  name, 
address,  and  telephcxie  number  of  a 
person  viho  may  be  contacted  fcff  further 
informati(Mi. 
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(d)  A  new  or  updated  application  for 
an  education  facilities  construction 
project  must  be  filed  with  the  Director, 
OIEP,  on  or  before  June  1  in  a  year  when 
new  applications  for  education  facilities 
construction  projects  will  be  accepted.  If 
June  1  fells  on  a  Saturday,  Sunday,  legal 
holiday,  or  other  nonbusiness  day,  the 
deadline  will  be  the  first  working  day 
thereafter.  AppUcations  can  be  filed 
only: 

(1)  By  mail.  The  applicant  must  send 
the  appUcation  to  the  Director,  OIEP, 
certified  mail,  retxim  receipt  requested, 
and  the  apphcation  must  be  postmarked 
no  later  than  midnight  on  the  deadUne 
specified. 

(2)  By  personal  delivery.  The 
application  must  be  received  in  the 
Office  of  the  Director,  OIEP,  no  later 
than  close  of  business  on  the  deadline 
specified. 

(e)  Applications  filed  after  the 
deadhne  specified  in  paragraph  (d)  of 
this  section  shall  not  be  considered. 

(f)  The  filing  of  more  than  one 
application  for  education  fecilities 
construction  projects  at  the  same  project 
location  is  prohibited.  Multiple 
applications  will  be  consolidated  and 
considered  as  one  apphcation. 

S  294.10    Emergency  eltuatlone. 

(a)  An  application  for  an  education 
facilities  construction  project  based  on 
an  emergency  situation  may  be  filed 
with  the  Director.  OIEP,  at  any  time. 
The  application  shoidd  state  clearly  that 
an  emergency  situation  exists. 

(b)  Emergency  situations  are  deemed 
to  exist: 

(1)  If  an  education  facility  or  a 
component  of  an  education  facihty 
requires  replacement  or  repair  as  a 
result  of  a  major  fire  or  nattu^  disaster. 

(2)  If  an  education  facility  or  a 
component  of  an  education  facility  is 
subject  to  immediate  closure  based  on  a 
determination  by  the  Bureau  safety 
officer  that  fedlity  conditions  constitute 
an  inmiinent  danger  to  health  and 
safety. 

(c)  Immediate  action  shall  be  taken  to 
provide  interim  corrective  action,  such 
as,  consolidating,  curtailing,  or 
providing  alternative  facilities  for  the 
education  program  subject  to  the 
availabihty  of  appropriated  funds. 

(d)  The  Director,  OIEP.  in 
constiltation  with  the  Indian  tribe  or 
tribal  organization,  if  appropriate,  the 
BIA  safety  officer  and  appropriate 
education  and  facilities  personnel,  shall 
determine  what  necessary  permanent 
corrective  action  is  required  to  eliminate 
the  facility  conditions  that  constitute 
the  inunlnent  danger  to  health  and 
safety.  The  Director.  OIEP,  shall  notify 


the  Indian  tribe  or  Indian  organization 
of  the  determination. 

(e)  If  it  is  determined  that  permanent 
corrective  action  requires  major 
replacement,  the  Director,  OIEP,  will 
add  the  project  to  the  end  of  the  priority 
ranking  list  of  education  facilities 
construction  projects  prepared  under 
§  294.18  of  this  part.  Inclusion  on  the 
priority  ranking  hst  will  be  subject  to 
approval  by  the  Assistant  Secretary. 

§294.11    Contants  of  application*. 

(a)  An  application  for  an  education 
facilities  construction  project  must  be  in 
writing  and  shall  consist  of: 

(1)  Apphcation  Form  SF-424  which 
shall  contain: 

(i)  Date  appUcation  submitted. 

(ii)  Full  name  of  the  Indian  tribe(s)  for 
whom  the  application  is  filed,  telephone 
number  and  mailing  address. 

(iii)  Name  and  telephone  number  of  a 
person  knowledgeable  about  the 
appUcation,  who  may  or  may  not  be  the 
authorized  representative,  to  be 
contacted  on  matters  involving  the 
application. 

(iv)  Name  of  the  authorized 
representative,  title,  telephone  number, 
signature  of  authorized  representative 
and  date  signed. 

(A)  The  individual  named  as  the 
authorized  representative  will  be 
considered  the  appUcant  and  shall  be 
recognized  as  fully  controlling  the 
application. 

fe)  A  tribal  resolution  must 
accompany  the  appUcation  naming  the 
individual  as  the  authorized 
representative. 

(C)  All  notices  and  correspondence 
relating  to  the  appUcation  will  be  sent 
to  the  individual  named  as  the 
authorized  representative  as  appUcant. 

P)  The  address  submitted  snail  be 
considered  the  address  of  record.  It  shall 
be  the  appUcant's  responsibiUty  to  keep 
the  Director,  OIEP,  advised  of  his  or  her 
ourent  address. 

(E)  If  the  authorized  representative 
changes,  it  is  the  responsibility  of  the 
Indian  tribe(s)  to  notify  the  Bureau  by 
tribal  resolution  of  the  change  in 
authorized  representative. 

(v)  A  descriptive  title  of  the  proposed 
education  facilities  construction  project. 

(vi)  Areas  such  as  dties,  counties, 
states,  etc.,  affected  by  project,  if 
appUcable. 

(vii)  Congressional  districts  in  which 
project  and  appUcant  are  located,  if 
known. 

(2)  Tribal  resolution  indicating  review 
and  approval  of  the  appUcation  and 
support  for  the  education  fedUties 
construction  project.  AppUcations 
without  a  tribal  resolution  will  not  be 
considered  in  the  priority  ranking 
process. 


(3)  The  following  information  about 
the  education  facilities  construction 
project  relating  to  the  criteria  of  Safety 
and  Health  Defidendes  and 
Environmental  Defidendes: 

(i)  If  there  is  an  existing  fadUty, 
attach  copies  of  any  Indian  Health 
Service,  tribal  sanitarian  or  health 
reports,  safety  reports,  or  any  other 
reports  such  as  state  or  county  health 
department  inspections. 

(ii)  If  there  is  an  existing  fadlity, 
attach  copies  of  any  reports  relating  to 
non-compliance  with  applicable 
Federal,  tribal  or  state  environmental 
laws  and  regulations  by  the  tribe,  state, 
county  or  any  Federal  agency. 

(4)  The  following  informaUon  about 
the  education  faciUties  construction 
project  relating  to  the  criterion  of 
Handicap  AccessibiUty  Defidendes: 

(i)  If  there  is  an  existing  fadlity, 
whether  there  are  any  handicap 
students  enrolled  in  the  school,  what 
types  of  handicaps  do  they  have  and  in 
what  grades  are  they? 

(ii)  If  there  is  an  existing  fadlity, 
whether  there  are  students  who  may 
potentially  be  enroUed  in  the  school, 
what  types  of  handicaps  do  they  have 
and  in  what  grades  will  they  be? 

(5)  The  folIov«ring  information  about 
the  education  feciUties  construction 
project  relating  to  the  criteria  of 
Programmatic  Space  Needs,  Space 
Utilization  Effidency,  and  Enrollment/ 
Population  Trends: 

(i)  Is  this  appUcation  for  a  new 
education  program  or  does  this 
appUcation  indude  a  education 
program  expansion  or  consoUdation?  If 
either,  describe  briefly.  Has  this 
education  program  or  education 
program  expansion  or  consolidation 
been  approved  by  the  Diredor,  OIEP? 

(ii)  if  there  is  an  existing  fedlity,  a 
simple  diagram  of  the  floor  plan  of  the 
education  fadUty.  This  need  not  be  an 
architectural  drawing.  The  fire 
evacuation  diagrams  that  are  posted  in 
the  faciUty  are  acceptable.  On  the 
diagram  a  letter  designation  (A,  B.  C, 
etc.)  should  be  assigned  to  each 
dassroom,  office,  or  other  area. 

(iii)  A  Usting  of  each  classroom, 
office,  or  other  area,  by  letter 
designation  assigned  in  paragraph 
(a)(5)(u)  of  this  section,  its  function  in 
the  faciUty,  and  its  dimensions. 

(iv)  If  there  is  an  existing  education 
faciUty,  describe  the  attendance 
boundaries  estabUshed  under  §  36.11(c) , 
of  Part  36  of  this  chapter  and  attach  a 
map  of  the  reservation  or  service  area 
which  shows  the  location  of  the 
education  fadUty  and  shows  the 
attendance  boundaries  of  the  fadUty. 

(v)  If  there  is  not  an  existing 
education  fadUty,  describe  the 
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proposed  attendance  boundaries  and 
attach  a  map  of  the  reservation  or 
service  area  which  shows  the  proposed 
location  of  the  education  facility  and 
shows  the  proposed  attendance 
boundaries. 

(vi)  Outline  of  school  enrollment 
characteristics  and  data  including: 

(A)  Present  or  estimated  total 
enrollment  and  enrollment  by  grade. 

(B)  If  there  is  an  existing  education 
facility,  enrollment  for  the  past  six  (6) 
years,  or  number  of  years  available,  by 
total  and  by  grade. 

(C)  Estimate  of  enrollment  by  year  for 
the  next  eight  (8)  years  by  total  and  by 
grade. 

(D)  Source  and/or  reasons  for  any 
student  population  growths. 

(E)  Estimate  of  the  number  of  students 
.  residing  within  the  attendance 

boundaries  but  enrolled  in  other 
schools. 

(F)  If  there  is  an  existing  facility,  the 
number  of  students  attending  the 
education  facihty,  but  residing  outside 
of  attendance  boundaries. 

(6)  The  following  information  about 
the  education  facilities  construction 
project  relatmg  to  the  criterion  of 
Cooperative  and/or  Consolidation 
Arrangements: 

(i)  Whether  there  are  any  plans  for 
school  consoUdations,  grade  level 
reconfiguration  or  cooperative 
education  arrangements  with  other 
Bureau,  tribal,  or  public  schools.  If  so. 
briefly  describe. 

(ii)  If  apphcation  includes  a  proposed 
cooperative  and/or  consolidation 
arrangement  with  another  Indian  tribe 
or  Indian  organization  or  governmental 
unit  list: 

(A)  The  name  of  other  Indian  tribe(s), 
or  Indian  organization(s)  or 
governmental  unit(s). 

(B)  A  tribal  resolution(s)  of  support 
from  the  other  Indian  tribe(s)  or  a 
proposed  memorandum  of  agreement 
from  the  other  governmental  unit(s). 

(iii)  If  apphcation  includes  a  proposed 
cooperative  and/or  consolidation 
arrangement  with  another  Indian  tribe 
or  Indian  organization  or  governmental 
unit,  describe  briefly  the  intended 
benefit  of  the  arrangement. 

(7)  The  following  information  about 
the  education  facihties  construction 
project  relating  to  the  criterion  of 
AvailabiUty  of  Alternative  Facilities: 

(i)  Name  all  other  elementary  and 
secondary  schools,  whether  Bureau, 
tribal  or  public,  within  the  attendance 
boundary  described  in  paragraphs  (a)(5) 
(iv)  or  (v)  of  this  section  and  their  round 
trip  distance  from  the  education  faclUty 
or  proposed  education  facility  in  miles 
and  bus  travel  time.  Also,  show  their 
location  on  the  map  attached  in 


accordance  with  paragraphs  (a)(5)  (iv)  or 
(v)  of  this  section. 

(b)  AppUcants  may  also  include: 

(1)  A  brief  Program  Narrative,  not 
more  than  two  pages,  which  addresses 
any  other  problems,  issues,  or 
information  relative  to  this  project 
including  any  local  economic 
development  plans  which  may  impact 
on  primary  and  secondary  education 
needs. 

(2)  Photographs  of  the  existing  facility 
or  site. 

(c)  The  following  information  or 
categories  of  information  bom  Bureau 
records  will  be  obtained  by  the  Director, 
OIEP,  and  included  in  the  application 
file  to  be  considered  by  the  Evaluation 
Committee. 

(1)  Information  relating  to  non- 
compliance of  the  fadhty  with 
applicable  Federal,  tribal  or  state  health 
and  safety  codes  and  standards. 

(2)  Information  relating  to  non- 
compliance of  the  facility  wdth 
applicable  Federal,  tribal,  or  state 
environmental  laws  and  regulations. 

(3)  Information  relating  to  non- 
compUance  of  the  facility  with  the 
Uniform  Federal  AccessibiUty 
Standards.  Section  504  of  the 
Rehabihtation  Act  of  1974.  and  the 
Americans  with  EhsabiUties  Act  of  1990. 

(4)  Information  relating  to  the 
condition  of  existing  utilities  and  site 
improvements,  including  but  not 
limited  to  renovation,  repairs, 
improvements  or  expansions. 

(5)  Information  relating  to  the  age  of 
the  faciUty  and  the  condition  of  the 
facility,  including  but  not  Umited  to 
whether  the  structures  are  temporary 
structures  and  what  the  remaining 
useful  lifB  of  the  facility  should  be. 

(6)  Information  relating  to  operation 
and  maintenance  costs  of  the  faciUty. 

(7)  Information  relating  to  the  amount 
of  available  space  at  the  facility  and  the 
space  utilization  efficiency  at  the 
facility. 

(8)  hiformation  relating  to  school 
enrollment  at  the  facility  and  census 
figures  for  the  reservation  or  services 
population. 

(9)  Information  relating  to  the 
availability  of  alternative  facilities. 

Subpart  C— Priority  Ranking 

§294.12    Priority  ranking  criteria. 

AppUcations  shall  be  rated  on  the 
basis  of  need  which  shall  be  determined 
in  accordance  with  the  criteria  and 
corresponding  point  values  set  forth 
below.  In  rating  apphcations.  the 
Bureau  will  use  information  in  the 
Bureau  facihties  inventory  and  will 
consider  information  submitted  by  the 
applicant  and,  when  appropriate,  tribe. 


state,  or  other  government  agency 
reports. 

(a)  Safety  and  Health  Deficiencies 
(Maximum  Possible  Points — 30).  This 
criterion  will  be  used  to  evaluate 
deficiencies  related  to  violations  of 
applicable  Federal,  tribal  or  state  health 
and  safety  codes  and  standards. 

(1)  Health  and  safety  deficiencies  may 
include  occupational  safety  and  health 
standards  violations  or  deficiencies, 
national  fire  code  and  structural  fire 
prevention  guidelines  deficiencies, 
uniform  building  code  deficiencies, 
plumbing  and  mechanical  deficiencies, 
electrical  deficiencies,  and  food  service 
sanitation. 

(2)  The  seriousness  or  criticalness  of 
health  and  safety  code  violations  or 
deficiencies  will  determine  the  number 
of  points  received  in  rating  projects 
under  this  criterion  as  opposed  to  the 
actual  number  of  violations  or 
deficiencies.  More  emphasis  will  be 
given  to  health  and  safety  code 
violations  and  deficiencies  which 
cannot  be  corrected  other  than  through 
major  replacement.  Health  and  safety 
code  violations  or  deficiencies  of  an 
operational  or  procedural  nature,  such 
as  improper  storage  of  food  or  cleaning 
products,  will  not  receive  points. 

(b)  Environmental  Deficiencies 
(Maximum  Possible  Points — 8).  This 
criterion  urill  be  used  to  evaluate  the 
deficiencies  related  to  violations  of 
apphcable  Federal,  tribal  or  state 
environmental  laws  and  regulations 
relating  to  air  quaUty.  soUd  waste 
disposal,  waste  water,  drinking  water, 
and  any  other  environmental 
requirements. 

(1)  Environmental  deficiencies  may 
include  occupational  safety  and  health 
standards  code  violations  or 
deficiencies  related  to  the  environment, 
such  as  exposed  asbestos,  and 
environmental  protection  agency  code 
deficiencies  or  violations. 

(2)  The  seriousness  or  criticalness  of 
environmental  code  violations  or 
deficiencies,  rather  than  the  actual 
number  of  violations  or  deficiencies, 
will  determine  the  number  of  points 
received  by  the  projects  under  this 
criterion.  More  emphasis  will  be  given 
to  environmental  deficiencies  which 
cannot  be  corrected  other  than  through 
major  replacement.  Environmental  code 
violations  or  deficiencies  of  an 
operational  or  procedural  nature,  such 
as  trash  cans  left  where  animals  can  get 
into  them  and  spread  the  contents,  will 
not  result  in  points. 

(c)  Handicap  Accessibility 
Deficiencies  (Maximum  Possible 
Points — 5).  This  criterion  will  be  used  to 
evaluate  the  deficiencies  related  to 
handicap  accessibility. 
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(1)  Handicap  accessibitity  daficMndet 
may  include  violations  under  the 
Unifonn  Federal  Accessibibty 
Standards,  violations  under  Section  504 
of  the  Rehabilitation  Act  of  1974.  and 
violations  under  the  Americans  with 
Disabilities  Act  of  1990. 

(2)  Handicap  accessibility  deficiencies 
needing  major  replaoemenl  to  correct 
will  receive  more  points  under  this 
criterion  than  those  that  can  be 
corrected  through  facilities 
improvement  and  repair  projects.  As  an 
example,  installing  handicap  ramps  can 
usually  be  done  as  a  fecilities 
improvement  and  repair  profect. 
However,  the  structure  of  a  building 
may  prevent  the  Installation  of  an 
elevator  to  give  handicap  access  to  a 
second  floor  in  a  two-story  building  and 
may  require  major  replacement  of  the 
building  to  remedy  Whether  there  are 
handicapped  students  or  the  potential 
for  handicapped  students  to  attend  the 
education  facility  may  also  resuh  in 
points.  However,  the  number  of  such 
students  at  a  particular  education 
facility  will  not  impact  on  the  number 
of  points  received. 

(d)  Condition  of  Existing  Utilities  and 
Site  Improvements  (Maximum  Possible 
Points — 10^  This  criterion  will  be  used 
to  evaluate  the  physical  condition  and/ 
or  availabihty  of  utility  systems  and  site 
improvements  at  an  existing  or 
proposed  site. 

(1)  The  existence  or  condition  of 
utilities  and  site  improvements,  such  as 
water,  sewer,  electricity,  gas,  telephone, 
solid  waste  disposal,  access  roads,  or 
available  land,  will  be  considered  under 
this  criterion. 

(2)  The  poorer  the  conditions  or  the 
lack  of  availability  of  utilities  and  site 
improvements,  the  higher  will  be  the 
points  an  education  hidlities 
construction  project  will  receive  under 
this  criterion.  The  conditions  of  existing 
utihties  and  site  improvements  can 
directly  impact  how  extensive  an 
education  facilities  construction  project 
may  have  to  be.  Any  addition  or 
expansion  to  an  existing  education 
faaUty  may  require  the  upgrading  of 
some  of  the  utilities.  The  conditions  or 
lack  of  availability  may  also  prohibit 
any  addition  or  expansion  at  a 
particular  site. 

(e)  Age  of  Existing  Facilities 
(Maximum  Possible  Points — 7).  This 
criterion  will  be  used  to  evaluate  the 
remaining  useful  life  of  a  bdlity 
proposed  for  an  education  facilities 
construction  project. 

(1)  The  age  of  existing  facilities  or 
remaining  useful  Ufa  will  be  considered 
under  this  criterion.  The  quality  of 
initial  construction,  the  type  of  use  of 
the  building  and  how  well  the  building 


has  been  maintained  all  impact  on  the 
useful  life. 

(2)  The  older  the  existing  facility,  the 
more  points  an  education  iacihties 
construction  project  will  receive. 
However,  the  actual  condition  of  the 
facility  or  facilities  will  also  be 
considered. 

(f)  Oparttion  and  Maintenance  Costs 
(Maximum  Possible  Points — 5).  This 
criterion  will  be  used  to  evaluate  the 
relative  costs  to  operate  and  maintain  an 
existing  facility. 

(1)  Tne  cost  of  operation  and 
maintMianca  will  be  considered  uxwier 
this  criterion. 

(2)  The  more  costly  the  facility  or 
facilities  are  to  operate  and  maintain  the 
more  points  an  education  facilities 
construction  project  will  receive. 

(g)  Programmatic  Space  Needs 
(Maximum  Possible  Points — 12).  This 
criterion  will  be  used  to  evaluate  the 
deficiencies  related  to  violations  of 
applicable  Federal,  tribal,  or  state 
standards,  sucit  as  school  accreditation 
standards,  office  space  standards, 
education  space  guidelines,  and  other 
applicable  space  standards  including 
Part  36  of  this  Chapter. 

(1)  Only  education  programs 
approved  by  the  Director.  OIEP.  will  be 
considered  in  evaluating  programmatic 
space  needs.  Programmatic  space  needs 
as  a  result  of  program  expansions, 
including  adoitional  grades,  program(»), 
or  consohdation(sl.  will  not  be 
considered  unless  the  program 
expansion  has  been  approved  by  the 
Ehrector.  OIEP.  The  application  for  an 
education  facility  construction  project. 
excluding  the  unapproved  program 
expansion  space  needs  may,  however, 
be  considered.  In  addition  the  current, 
estimated,  or  prelected  future 
enrollment  of  an  approved  education 
program  based  on  population  trends  and 
effective  use  of  existing  space  may  be 
considered  in  evaluating  programmatic 
space  needs.  Temporary  structures  will 
not  be  considered  in  determining 
current  available  space. 

(2)  The  greater  the  additional 
programmatic  space  needs  are  for 
approved  education  programs,  the 
higher  the  number  of  points  an 
education  facilities  construction  project 
will  receive. 

(h)  Space  Utilization  Efficiency 
(Maximum  Possible  Points — 6).  This 
criterion  will  be  used  to  evaliiate  the 
degree  to  which  an  existing  facility  or 
facilities  has  excess  and  underutilized 
space  resulting  in  decreased  space 
utilization  efficiency. 

(1)  Only  education  programs 
approved  by  the  Director,  OIEP.  will  be 
considered  in  evaluating  space 
utilization  efficiency.  Efficiency  in 


space  utilization  based  on  program 
expansions,  including  additional  grades. 

£rogram(s),  or  consolidation(s).  will  not 
B  considered  unless  the  program 
expansion  has  been  approved  by  the 
Director,  OIEP.  The  application  for  an 
education  facility  construction  project 
excluding  the  impact  on  space 
utilization  efficiency  of  the  unapproved 
program  expansion  may.  however,  be 
considered.  Temporary  structures  will 
not  be  considered  in  determining 
current  available  space. 

(2J  The  more  excess  or  underutilized 
space  in  an  existing  facility  or  facilities 
based  on  approved  education  programs, 
the  higher  the  number  of  points  an 
education  facilities  construction  project 
will  receive.  Due  to  the  original  design 
of  the  facility  or  facilities,  major 
replacement  of  the  education  faciUty  or 
facilities  may  be  the  only  way  in  which 
excess  or  underutihzed  space  can  be 
eliminated.  Consequentiy,  the  lesser  the 
space  utilization  eMciency  of  the 
existing  facility  or  facilities,  the  greater 
the  number  of  points  the  education 
facilities  construction  project  may 
receive. 

(i)  Enrollment/Population  Trends 
(Maximum  Possible  Points— 5).  This 
criterion  will  be  used  to  evaluate 
fluctuations  or  changes  in  the  number  of 
facility  users  and  the  impact  the 
changes  will  have  on  fadtitv  needs. 

(1)  Only  enrollment  trends  of 
education  programs  approved  by  the 
Director.  OIEP.  will  be  considered. 
Increased  enrollment  based  on  program 
expansions,  including  additional  grades, 
program(s),  or  consoUdation,  will  not  be 
considered  unless  the  program 
expyansion  has  been  approved  by  the 
Director.  OIEP.  The  application  for  an 
education  facility  construction  project 
excluding  the  impact  of  the  unapproved 
program  expansion  may,  however,  be 
considered.  The  population  trend  on  the 
reservation  or  within  the  service  area 
will  also  be  considered. 

(2)  An  enrollment  trend  for  an 
approved  education  program  showing 
an  increase  avm  the  last  few  years  will 
result  in  an  education  facilities 
construction  project  receiving  more 
points  under  this  criterion.  A  projected 
continuing  enrollment  increase  based 
on  population  treuds  may  also  result  in 
higher  points.  Increased  education 
needs  on  a  reservation  within  a  service 
area  based  on  increase  in  population 
may  also  result  in  points  under  this 
criterion. 

(j)  Cooperative  and/or  Consolidation 
Arrangements  (Maximum  Possible 
Points — 7)  This  criterion  will  be  used  to 
evaluate  proposed  cooperative 
agreements,  joint  ventures  or 
consoUdation  arrangements  with 
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Bureau,  tribal,  state  and/or  private 
entities  which  would  benefit  the 
education  facihty  construction  project 
and/or  the  education  program. 

(1)  The  benefit  or  potential  benefit  to 
the  education  facility  construction 
project  and/or  the  education  program  of 
a  proposed  cooperative  agreement,  joint 
venture  or  consolidation  arrangement 
will  be  considered  under  this  criterion. 
A  proposed  cooperative  and/or 
consolidation  arrangement  may  be 
considered  imder  this  criterion  even 
though  the  resulting  education  program 
has  not  been  approved  by  the  Director. 
OIEP. 

(2)  Education  faciUties  construction 
projects  demonstrating  the  potential  for 
decreased  construction  costs  or 
operation  and  maintenance  costs  will 
receive  higher  points  under  this 
criterion.  The  potential  for  increased 
education  program  dehvery  without  a 
coiTesponaing  increase  in  cost  may  also 
result  in  points.  However,  cooperative 
and/or  consolidation  arrangements 
which  show  no  potential  for  benefit, 
whether  the  benefit  is  increased  or 
expanded  education  program  delivery, 
or  decreased  construction  or  decreased 
operation  and  maintenance  costs,  may 
not  receive  any  points  imder  this 
criterion.  It  is  the  potential  benefit  of. 
not  just  the  proposal  of  a  cooperative 
and/or  consolidation  arrangement  that 
will  be  considered. 

(k)  Availability  of  Alternative 
Facilities  (Maximum  Possible  Points — 
5).  The  criterion  will  be  used  to  evaluate 
whether  alternative  facilities  are 
available. 

(1)  The  availability  of  alternative 
education  facilities  within  a  reasonable 
bus  ride  time  from  the  residence  of  the 
students  to  school  will  be  considered 
under  this  criterion. 

(i)  Both  the  age  of  the  students  and 
the  climatic  conditions  or  terrain 
directly  impacting  on  year-roimd 
accessibihty  to  the  residence  of  students 
or  the  alternative  facilities  will  be  taken 
into  account  in  evaluating  the 
availability  of  alternative  facilities. 

(ii)  Other  Bureau  funded  primary  or 
secondary  schools,  whether  Bureau 
operated,  contract  or  grant  schools,  as 
well  as  primary  or  secondary  public 
schools  will  be  considered  in  evaluating 
the  availability  of  alternative  facilities. 

(2)  Applications  for  education 
facilities  construction  projects  where 
there  are  no  available  alternative 
facilities  will  receive  the  most  points 
imder  this  criterion. 

S  294. 1 3    Tachnlcal  review  of  applications 
by  OifMtor,  OIEP. 

(a)  If  an  application  for  an  education 
facilities  construction  project  is  filed 


after  the  deadline  specified  in 
§  294.9(d),  the  Director.  OIEP,  shall 
notify  the  applicant  in  writing  by 
certified  mail,  return  receipt  requested, 
that  the  application  was  received  after 
the  deadline  and  will  not  be  considered 
in  the  priority  ranking  process. 

(b)  The  Director,  OIEP.  will  review  all 
applications  for  education  faciUties 
construction  projects  filed  by  the 
deadline  specified  in  §  294.9(d)  for 
technical  completeness.  The  Director, 
OIEP.  will  not  evaluate  the  information 
contained  in  the  appUcations. 

(c)  If  the  Director,  OIEP,  determines 
that  an  apphcation  for  an  education 
facilities  construction  project  is 
incomplete,  he  or  she  shall: 

(1)  Immediately  notify  the  applicant 
in  writing,  by  certified  mail,  return 
receipt  requested. 

(2)  Identify  the  specific  deficiencies 
which  must  be  satisfied  to  complete  the 
apphcation. 

(d)  An  apphcant  will  have  30  days 
from  receipt  of  the  letter  identifying 
deficiencies  in  the  application  in  which 
to  submit  to  the  Director,  OIEP. 
additional  information  to  rectify  the 
deficiencies  in  the  application. 

(1)  If  the  apphcant  furnishes 
additional  information  to  the  Director. 
OIEP,  which  rectifies  the  deficiencies  in 
the  apphcation,  the  Director,  OIEP. 
shaU: 

(i)  Notify  the  apphcant  In  writing  that 
the  additional  information  rectifies  the 
deficiencies  in  the  application. 

(ii)  Advise  the  applicant  that  the 
application  will  be  considered  in  the 
priority  ranking  process. 

(2)  If  the  applicant  furnishes 
additional  information  to  the  Director, 
OIEP.  which  does  not  rectify  the 
deficiencies  in  the  application,  the 
Director,  OIEP,  shall: 

(i)  Notify  the  applicant  in  writing  by 
certified  mail,  return  receipt  requested. 

(ii)  Advise  the  apphcant  nf  the 
continued  or  remaining  denciencies  in 
the  application. 

(iii)  Advise  the  apphcant  whether  or 
not  the  apphcation  will  be  considered 
in  the  priority  ranking  process. 

(3)  If  the  apphcant  does  not  furnish 
additional  information,  the  Director, 
OIEP,  shall  take  no  further  action. 

(e)  Except  as  provided  in  paragraph  (f) 
of  this  section,  incomplete  appUcations 
for  education  facilities  construction 
projects  filed  by  the  deadline  specified 
in  §  294.9(d)  wUl  be  considered  in  the 
initial  review  whether  additional 
information  is  submitted  by  the 
applicant  or  not.  An  incomplete 
apphcation  may  adversely  impact  on 
the  rating  of  the  education  fadUties 
construction  project. 


(f)  An  incomplete  apphcation  will  not 
be  considered  if: 

(1)  The  apphcation  is  for  an  education 
faciUties  construction  project  for  an 
education  program  that  has  not  been 
approved  by  the  Director,  OIEP;  or 

(2)  There  is  no  tribal  resolution  of 
review  and  approval  of  the  apphcation. 

(g)  The  Director,  OIEP,  shall  obtain 
the  additional  necessary  or  relevant 
information  contained  in  Bureau 
records  as  described  in  $  294.11(c)  and 
include  the  information  with  the 
appUcations  for  education  fedUties 
construction  projects  filed  by 
appUcants. 

1294.14  EMablishmont  of  Evaluation 
Commlttea  and  Inttiai  reviaw  of 
applicationa. 

(a)  The  Director,  OIEP,  shaU  estabUsb 
an  Evaluation  Committee  for  the 
purposes  of  reviewing  and  rating 
apphcations  for  education  faciUties 
construction  projects.  The  Evaluation 
Committee  shaU  be  comprised  of 
appropriate  Bureau  personnel, 
including  education  personnel  and 
bciUties  personnel.  The  Director,  OIEP. 
may  also  include  appropriate  personnel 
from  the  United  States  Department  of 
Education  on  the  Evaluation  Committee. 

(b)  The  Evaluation  Committee  shaU 
conduct  an  initial  review  of  all 
appUcations  filed  by  the  deadline 
specified  in  §  294.9(d)  that  have  not 
been  rejected  by  the  Director.  OIEP,  as 
incomplete. 

(c)  llie  Evaliiation  Committee  shall 
consider  in  the  initial  review  of 
applications  information  contained  in 
the  apphcations  as  weU  as  relevant 
information  contained  in  Bureau 
records. 

(d)  The  Evaluation  Committee  shall 
rate  the  apphcations  for  education 
facihties  construction  projects  in 
accordance  with  the  criteria  specified  in 
§294.12. 

(e)  An  individual  on  the  Evaluation 
Committee  shall  not  review  and  rate  an 
apphcation  for  education  faciUties 
construction  projects  filed: 

(1)  By  or  for  the  Indian  tribe  in  which 
he  or  she  is  a  member;  the  Indian  tribe 
in  which  he  or  she's  spouse  is  a 
member:  or,  the  Indian  tribe  in  which  a 
parent  is.  or  was,  a  member. 

(2)  For  the  education  fadUty  where  he 
or  she  is  employed  or  over  which  he  or 
she  is  the  official  in  charge  of  or  has  any 
line  authority  over  the  education 
functions  at  that  fadhty. 

1294.15  Notification  of  prailminary  rating, 
(a)  The  Director,  OIEP,  shall  select 

those  appUcations  rated  highest  for 
further  consideration  and  apphcation 
vaUdation  based  on  the  initial  review 
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and  rating  by  the  Evwhiation  Committe*. 
The  actua]  number  of  apphcatians  to  be 
selected  for  fairther  canskieration  and 
appUcation  vatidatian  will  be 
determined  by  the  Dir^or,  CHEP.  and 
may  vary  from  one  priority  ranking 
process  to  anotbar. 

(b)  Tbe  [>irectar.  OSP,  shall  notify 
those  applicants  whose  projects  were 
selected  for  further  consideration  and 
application  validation  of  the  status  of 
their  apphcations.  Tbe  notice  shall: 

(1)  ^  in  writing  and  provide  the 
actual  number  of  points  leoaived  under 
each  criterion  witn  an  explanatioB  of 
the  reasons  for  the  ratings. 

(2)  State  what  the  cutoff  rating  for 
further  consideretian  and  apptioatiao 
validation  is. 

(c)  The  Director.  OIEP.  shall  notify 
thoae  appboants  whose  ptofeciB  were 
not  selected  for  furthef  considaratian 
and  applicatian  vaiidatian,  that  their 
appUcadons  will  not  be  priority  ranked. 
"Hie  notka  riiell: 

(1)  Be  Id  writing  and  aeni  by  certified 
mail,  return  rec^pt  reqitesled. 

(2)  Provide  tbe  ectuu  munber  ot 
pointi  lecaived  under  each  criterion 
with  an  explanation  of  the  reasons  for 
the  ratings. 

(3)  State  what  the  cutoff  rating  for 
furtber  consideration  and  appticatkm 
validation  is. 

92v4»io    Appeoanon  vaNoBtwfi  aeo  iwiel 
review  toy  Itoe  cvehMMen  CemniMaek 

(a)  In  coB8\^tation  \n&x  tbe  applicant 

and  appropriate  Bureau  personnel,  tbe 
Director.  OIEP.  ^lall  vebdate  tbe 
application  and  detannine  tbe  actual 
needs  of  tbe  project 

(b)  Attm  compledon  of  the 
application  validations  under  paregrat^ 
(a)  of  this  section,  the  Director,  OIEP, 
shall  convene  tbe  Evaluation  Committee 
established  under  §  294.14(a)  for  tbe 
purposes  of  a  final  review  and  rating  of 
those  applications  which  have  been 
validated. 

(c)  Tbe  Evaluation  Onnmittee  shall 
review  the  entire  record  for  all 
apphcations  that  have  been  vahdated 
Including,  but  not  limited  to.  tbe 
information  contained  in  the 
apphcation,  relevant  information 
contained  in  Bureau  records,  and  tbe 
results  of  tbe  application  validation. 
Tbe  Evaluation  Committee  shall  again 
rate  tbe  applications  based  on  tbe 
criteria  specified  in  §  294.12. 

1294.17    Ranking  of  appilcattona  and 
nottflcatton  of  ranking. 

(a)  Based  on  the  ratings  by  the 
EvaliMtion  Committee,  tbe  Director. 
OIEP,  shall  rank  tbe  education  Sadlities 
construction  projects  and  identify  those 
projects  whidi  will  be  added  to  die 
priority  ranking  lisL 


(b)  The  Director.  OiEF.  shall  notify  all 
applicants  whose  projects  will  be  added 
to  the  priority  ranking  list  to  be 
prepared  under  §  294.18.  Tbe  notice 
shaU: 

(1)  Be  in  writing  btmI  sent  by  oartified 
mail,  return  receipt  reqiiested. 

(2]  Describe  the  education  &dUties 
constructian  projects  to  be  added  to  the 

Eriority  rankiitg  hsL  Tbe  projects  to  be 
sted  will  be  besed  on  a  determination 
of  actual  need  by  the  Director.  OIEP  and 
mar  difiiar  from  the  project  as  applied 
for  by  the  apphcant. 

(c)  Tbe  Director.  OIEP.  shall  notify  ail 
applicants  whose  prefects  did  not  rank 
high  enough  to  be  added  to  the  priority 
ranking  list  to  be  prepared  unda 

%  294.18.  The  notioa  shall: 

(1)  Be  in  writing  and  sent  by  certified 
mail,  retxim  receipt  requested. 

(21  Provide  the  actual  number  oi 
p<^ts  racsived  under  each  criterion 
with  an  explanation  of  the  reasoos  for 
tberadAgs. 

(3)  SMe  wh«t  the  cutoff  c^iog  is  ior 
addition  to  the  priority  ranking  list 
prepared  undar  §  294.18. 

1294.18  Preparation  of  the  priority  ranking 
liat 

Each  year  the  Director.  OSP.  shall 
update  tbe  priority  ranking  fist  of 
education  facilities  construction 
projects  by: 

(a)  Removing  any  projects  from  tbe 
previouslv  published  list  that  have 
received  full  funding: 

(b)  Retaining  In  order  anv  projects 
from  the  previously  published  priority 
list  preptoed  under  tnis  Part  that  have 
not  received  full  funding; 

(c)  Adding  any  projects  which  may 
have  been  determined  necessary  to 
correct  an  emergency  situation  xmder 
§  294.10(e):  and 

(d)  Adding  any  projects  which  have 
been  identified  for  addition  to  the 
priority  ranking  list  imder  §  294.17(a). 
Projects  will  be  identified  for  addition 
to  the  priority  ranking  bst  under 

§  294.17(a)  at  least  once  every  three  (3) 
years. 

9298.19  Apprevel  end  pubNcalkM)  In  ttw 
Fedaral  Bei^elBf  of  the  iwkxHv  ranliino  Hat 

(a)  Tbe  Director.  OIEP.  shall  forward 
tbe  priority  ranking  bst  of  education 
facilities  construction  projects  to  the 
Assistant  Secretary  for  consideration. 

(b)  The  Assistant  Secretary,  upon 
approval,  shall: 

(1)  P\rf»lish  the  priority  ranking  list  of 
education  fadbties  construction 
projects  in  the  Federal  Register. 
Publication  of  the  priority  ranking  list  in 
the  Federal  Register  shall  constitute  a 
final  agency  acticm  and  may  not  be 
appealed. 


(2)  Submit  tbe  jmority  ranking  list  of 
education  iacibties  construction 
projects  to  Congress  with  tbe  budget 

(b)  The  Assistant  Secretary  will  not 
consider  petitions  to  include  additional 
education  focihties  construcboo 
projects  to  tbe  priority  ranking  list  or 
chai^  the  ranking  of  a  project  on  the 
list. 

(c)  Funding  requeste  by  tbe 
Department  for  education  facilities 
construction  projects  will  be  based  on 
the  priority  ranking  bst  {Hibbshed  in  the 
Federal  Register.  Hovrever,  actual 
funding  lor  construction  of  the  projects 
on  the  priority  ranking  Ust  is  subject  to 
the  availabibty  of  hinds. 

Subpart  [>— AppMla 


1294.20 

(a)  Any  decision  or  action  taken  by  a 
Bureau  line  officer  under  tbis  part  nvay 
be  appealed  only  as  provided  in  this 
part  and  only  by  or  on  bdiaif  of  a  person 
adversely  afmcted  by  tbe  action  or 
decision. 

(b)  Unless  odwrwise  provided  in  tbe 
regulations  in  Ais  Part,  an  appeal  from 
any  decision  or  action  tdcen  by  a  Bmesa 
hne  officer  under  diis  Part,  must  be  in 
writing  and  a  notice  of  appeal  must  be 
filed  within  30  days  of  the  notice  or 
notification  having  been  received  by  an 
applicant  or  of  an  action  having  been 
taken  by  a  Buraeu  line  officer. 

(c)  A  statement  of  reasons  shall  be 
filed  by  the  eppeUant  in  every  appeal 
and  shall  include  or  incorporate  aH 
soppcnting  documents. 

(1)  The  statement  of  reasons  may  be 
filed  with  tbe  notice  of  appeal. 

(2)  If  the  statement  of  reasons  is  not 
filed  with  die  notice  of  appeal,  tbe 
appellant  shall  file  a  separate  statement 
of  reasons  wtthin  30  days  after  the 
notice  of  appeal  was  filed. 

(d)  Any  notice  or  notification  to  an 
applicant  under  this  part  is  considered 
to  have  been  received  and  computation 
of  the  a{q>eal  period  shall  begin  on  the 
earliest  <rf  tbe  following  dates: 

(1)  Of  deUvery  indicted  on  the  return 
receipt; 

(2)  Of  personal  debvery:  or 

(3)  Of  tbe  retxim  by  tbe  post  office  of 
an  imdebvered  certified  letter. 

(e)  In  computing  tbe  30  day  appeal      • 
period,  tbe  count  begins  %vlth  the  day 
following  the  date  the  notice  or 
notification  was  received  or  was 
considered  to  have  been  received,  or  the 
action  occurred  and  continues  for  30 
calendar  days.  If  the  30th  day  fadls  on 

a  Saturday.  Sunday,  legal  holiday,  or 
other  nonbusiness  day,  the  appeal 
period  win  md  on  the  first  working  day 
thereafter. 

(!)  The  Bureau  line  o£5cer  with  %vhom 
a  notice  of  appeal  is  filed  may,  upon 
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uTitten  request  and  a  showing  of  good 
cause,  extend  the  time  for  fthng  a 
statement  of  reasons  to  60  days  from  the 
'  filing  of  the  notice  of  appeal.  No 
extension  of  time  shall  be  granted  for 
the  filing  of  a  notice  of  appeal. 

f  294.21    AppMl*  from  actiona  or 
ctocisionfl  by  Agency  Siip*i'lnt«nd«ntt  for 
Education  or  Ar««  Education  Program* 
Administrators. 

(a)  An  appeal  from  an  action  or 
decision  by  an  Agency  Superintendent 
for  Education  or  Area  Education 
Programs  Administrator  must  be  filed 
with  the  Agency  Superintendent  for 
Education  or  Area  Education  Programs 
Administrator  who  issued  the  decision 
or  took  the  action. 

(b)  The  Agency  Superintendent  for 
Education  or  Area  Education  Programs 
Administrator  shall  acknowledge  in 
writing  receipt  of  the  notice  of  appeal. 
Within  ten  (10)  days  af^er  receipt  of  the 
statement  of  reasons,  the  Agency 
Superintendent  for  Education  or  Area 
Education  Programs  Administrator  shall 
forward  the  appeal  to  the  Director, 
OIEP,  for  action  together  with  any 
relevant  information  or  records  and  his 
or  her  recommendation. 

(c)  The  Director,  OIEP,  will  consider 
the  record  as  presented  together  with 
such  additional  information  as  may  be 
considered  pertinent.  Any  additional 
information  relied  upon  shall  be 
specifically  identified  in  the  decision. 

(d)  The  Director,  OIEP,  shall  make  a 
decision  on  the  appeal  from  an  action  or 
decision  by  an  Agency  Superintendent 
for  Education  or  an  Area  Education 
Programs  Administrator  within  60  days 
of  his  or  her  receipt  of  the  appeal  and 
shall  notify  the  appellant  in  writing  by 
certified  mail,  return  receipt  requested, 
of  the  decision. 

§  294.22    Appeals  from  actions  or 
decision*  by  Superintendent*. 

(a)  An  appeal  from  an  action  or 
decision  by  a  Superintendent  must  be 


filed  with  the  Superintendent  who 
issued  the  decision  or  took  the  action. 

(b)  The  Superintendent  shall 
acknowledge  in  writing  receipt  of  the 
notice  of  appeal.  Within  ten  (10)  days 
after  receipt  of  the  statement  of  reasons, 
the  Superintendent  shall  forward  the 
appeal  to  the  Area  Director  for  action 
together  with  any  relevant  information 
or  records  and  his  or  her 
recommendation. 

(c)  The  Area  Director  will  consider 
the  record  as  presented  together  with 
such  additional  information  as  may  be 
considered  pertinent.  Any  additional 
information  relied  upon  shall  be 
specifically  identified  in  the  decision. 

(d)  The  Area  Director  shall  make  a 
decision  on  the  appeal  from  the  action 
or  decision  by  a  Superintendent  within 
60  days  of  his  or  her  receipt  of  the 
appeal  and  shall  notify  the  appellant  in 
writing  by  certified  mail,  return  receipt 
requested,  of  the  decision. 

§294.23    Appeal*  from  action*  or 
declelons  by  Are*  Director*. 

(a)  An  appeal  from  an  action  or 
decision  by  an  Area  Director,  whether 
originally  or  on  an  appeal,  must  be  in 
writing  and  must  be  filed  vfi\h  the  Area 
Director  who  issued  the  decision  or  took 
the  action. 

(b)  The  Area  Director  shall 
acknowledge  in  writing  receipt  of  the 
appeal.  Within  ten  (10)  days  after 
receipt  of  the  statement  of  reasons,  the 
Area  Director  shall  forward  the  appeal 
to  the  Assistant  Secretary  for  action 
together  with  any  relevant  information 
or  records  and  his  or  her 
reconunendation. 

(c)  The  Assistant  Secretary  will 
consider  the  record  as  presented 
together  with  any  additional 
information  as  may  be  considered 
pertinent.  Any  additional  information 
relied  upon  shall  be  specifically 
identified  in  the  decision. 


(d)  The  Assistant  Secretary  shall  make 
a  decision  on  the  appeal  from  an  action 
or  decision  by  an  Area  Director  within 
60  days  of  his  or  her  receipt  of  the 
appeal  that  shall  be  final  for  the 
Ciepartment  and  shall  so  state  in  the 
decision.  The  appellant  will  be  noti  Sed 
in  writing  of  the  decision. 

8  294.24    Appeal*  from  *ctions  or 
declelon*  by  the  Director,  OIEP,  or  the 
Comml**ion*r. 

(a)  An  appeal  frtim  an  action  or 
decision  by  the  Director,  OIEP,  or  the 
Commissioner,  whether  originally  or  on 
an  appeal,  must  be  filed  with  the 
Director,  OIEP,  or  the  Commissioner,  as 
appropriate. 

(b)  The  Director,  OIEP,  or  the 
Commissioner,  as  appropriate,  shall 
acknowledge  in  writing  receipt  of  the 
notice  of  appeal.  Within  10  days  after 
receipt  of  the  statement  of  reasons,  the 
Director,  OIEP,  or  the  Commissioner 
shall  forward  the  appeal  to  the  Assistant 
Secretary  for  action  together  with  any 
relevant  information  or  records  and  his 
or  her  recommendation. 

(c)  The  Assistant  Secretary  will 
consider  the  record  as  presented 
together  with  any  additional 
information  as  may  be  considered 
pertinent.  Any  additional  information 
rehed  upon  shall  be  specifically 
identified  in  the  decision. 

(d)  The  Assistant  Secretary  shall  make 
a  decision  on  the  appeal  from  an  action 
or  decision  by  the  Director,  OIEP,  or  the 
Commissioner  within  90  days  of  his  or 
her  receipt  of  the  appeal  whach  shall  be 
final  for  the  Department  and  shall  so 
state  in  the  decision.  The  appellant  will 
be  notified  in  writing  of  the  decision. 
Ron  Eden, 

Acting  Assistant  Secretary-Indian  Affair». 
[FR  Doc.  93-24973  Filed  lO-l  2-93;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Joint  Tribai/BIA/DOl  Advisory  Task 
Force  on  Bureau  of  Indian  Affairs 
Reorganization;  Public  Meeting 

AGENCY:  Department  of  the  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Public  Law  101- 
512,  the  Office  of  the  Assistant 
Secretary — Indian  Affairs  is  announcing 
the  forthcoming  meeting  of  the  Joint 
Tribal/BIA/DOI  Advisory  Task  Force  on 
Bureau  of  Indian  Affairs  Reorganization 
(Task  Force). 

DATES:  November  1-3. 1993,  9  a.m.  to 
5:30  p.m.;  the  Ramada  Hotel  Classic, 
6815  Menaul  NE..  Albuquerque,  New 
Mexico.  (505)  881-0000.  The  meeting  of 
the  Task  Force  is  open  to  the  pubUc. 


FOR  FURTMER  INFORMATION  CONTACT:  Sam 

Adams,  Designated  Federal  Officer, 
Office  of  'iie  Assistant  Secretary — 
Indian  Af'airs;  MS  320  SIB;  1849  C 
Street  NA..  Washington.  DC  20240; 
Telephona  number  (202)  208-2631. 
SUPPLEMENTARY  INFORMATION:  The  Joint 
Tribal/BIA/DOI  Advisory  Task  Force  on 
Bureau  of  Indian  Affairs  Reorganization 
will  discuss  priorities  for  organizational 
and  management  system  changes 
proposed  for  the  Bureau  of  Indian 
Affairs  at  this  meeting.  Each  of  the  three 
Work  Groups  of  the  Task  Force  will 
renew  and  reassess  their  prior 
recommendations  based  on  the  National 
Performance  Review  Report,  "Creating  a 
Government  that  Works  Better  &  Costs 
Less,"  PubUc  Law  103-62,  "the 
Government  Performance  and  Results 
Act,"  and  President  Clinton's  budget 
deficit  reduction  targets  and  initiatives. 


Bureau  of  Indian  Affairs  proposals  for 
restructuring  the  portions  of  the  Central 
Office  will  be  presented  to  the  Task 
Force  for  action.  The  Task  Force  will 
proceed  with  its  identification  of  BIAM 
and  CFR  changes  based  on  the  Tribal 
survey  forms  received,  and  it  will 
continue  work  on  the  Tribal  Budget 
System.  Public  attendance  and 
participation  in  this  meeting  are 
encouraged,  and  time  for  public 
comments  has  been  scheduled  for 
Wednesday,  November  3, 1993,  at  9:15 
a.m. 

Dated:  October  4, 1993. 
Ada  E.  Deer, 

Assistant  Secretary,  Indian  Affairs. 
(FR  Doc.  93-25109  FUed  10-12-93;  8  45  ami 
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CEPARTMEhTT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

[Docket  No.  N-9S-3631;  FR-3524-N-01] 

Federal  National  Mortgage 
Association;  Interim  Housing  Goals 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  interim  housing  goals. 

summary:  This  Notice  sets  forth  three 
separate  interim  goals,  for  calendar 
years  1993  and  1994,  established  by  the 
Secretary  of  Housing  and  Urban 
Development  for  the  Federal  National 
Mortgage  Association's  purchase  of 
mortgages  on  (1)  housing  for  low-  and 
moderate-income  families,  (2)  housing 
located  in  central  cities,  and  (3)  housing 
meeting  the  needs  of  and  affordable  to 
low-income  families  in  low-income 
areas  and  very  low-income  families. 
This  Notice  describes  the  background, 
operation  and  statutorily  prescribed 
factors  considered  in  the  establishment 
of  the  goals — along  with  the  goals 
themselves — as  well  as  the  general  and 
specific  requirements  for  measuring 
performance  under  the  goals,  relevant 
definitions  and  reporting  requirements. 
DATES:  Effective  date:  October  13.  1993,. 

Comments  due  date;  The  Secretary 
will  accept  comments  from  the  public 
on  an  open  docket  while  it  is 
developing  the  regulation  containing  the 
annual  goals  and  future  implementation 
requirements  for  1995  and  thereafter. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Office  of  the  General 
Counsel,  Rules  Docket  Clerk,  room 
10276,  Department  of  Housing  and 
Urban  Envelopment,  451  Seventh  Street 
SW,  Washington.  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.  to  5:30  p.m.  Eastern  Time)  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ben 
E.  Laden,  Director,  Financial 
Institutions  Regulation  Staff,  telephone 
(202)  708-1464  or  Kenneth  A.  Markison. 
Assi.stant  General  Counsel  for 
Administrative  Law.  telephone  (202) 
708-3137;  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410.  A 
telecommunications  device  (TDD)  for 
hearing-  or  speech-impaired  persons 
(TDD)  is  available  at  (202)  708-0770. 
(These  are  not  toll-free  telephone 
numbers.) 


SUPPtEMENTARY  INFORMATK)N: 

Backfround 

The  Secretary  of  Housing  and  Urban 
Development  ("the  Secretary")  is 
required  to  establish  certain  annual 
goals  for  mortgage  purchases  by  the 
Federal  National  Mortgage  Association 
{"ITsIMA"  or  "enterprise")  and  the 
Federal  Home  Loan  Mortgage 
Corporation  ("FHLMC"  or  "enterprise") 
on  housing,  under  Fart  2,  Subpart  B  of 
the  Federal  Housing  Enterprises 
Financial  Safety  and  Soundness  Act  of 
1992  ("the  Act"),  enacted  as  Title  XIII 
of  the  Housing  and  Community 
Development  Act  of  1992  (Pub.  L.  102- 
550.  approved  October  28. 1992)  and 
codified  at  12  U.S.C.  4561-67. 
Specifically,  the  Act  requires  that  the 
Secretary,  after  consideration  of  certain 
prescribed  factors  for  each  of  the  goals, 
estabUsh  annual  goals  for  purchases  of 
mortgages  on  housing  for  low-  and 
moderate-income  families,  bousing 
located  in  central  cities,  and  special 
affordable  housing,  i.e.,  housing  meeting 
the  needs  of  and  affordable  to  low- 
income  families  in  low-income  areas 
and  very  low-income  families. 

For  the  transition  period  of  calendar 
years  1993  and  1994,  the  Act  establishes 
target  percentage  amounts  for  purchases 
by  FNMA  and  FHLMC  of  mortgages  on 
housing  for  low-  and  moderate-income 
families  and  housing  located  in  central 
cities  and  specific  dollar  amounts  for 
purchases  of  mortgages  on  special 
affordable  housing.  The  Act  requires  the 
Secretary  to  establish  interim  goals 
covering  the  transition  period  for  FNMA 
and  FHLMC  in  relation  to  the  targets. 
The  Act  provides  that  where  an 
enterprise  is  not  meeting  the  target(s)  for 
the  purchase  of  mortgages  on  housing 
for  low-  and  moderate-income  families 
and/or  housing  located  in  central  cities 
as  of  January  1. 1993,  the  Secretary  shall 
establish  the  goal(s)  so  that  the 
enterprise  improves  its  performance 
relative  to  the  target(s)  and,  "to  the 
maximum  extent  feasible."  meets  the 
target(s)  by  December  31, 1994,  the  end 
of  the  transition  period.  (Sections 
1332(d)(2)(A)  and  1334(d)(2)(A).«) 
Where  an  enterprise  is  meeting  the 
target(s)  as  of  January  1, 1993,  the  Act 
requires  that  the  Secretary  establish  the 
goals  for  the  period  so  that  the 
enterprise  improves  its  performance 
relative  to  the  target(s).  (Sections 
1332(d)(2)(B)  and  1334(d)(2)(B).)  The 
Act  contains  no  similar  requirement  for 


>  Unless  otherwise  specified,  all  sectioa  dtei 
herein  are  cites  to  the  Federal  Housing  Enterprises 
Financial  Safety  and  Soundness  Act  of  1992. 
Sections  1331-38  of  that  Act  are  codified  at  12 
use.  4561-67. 


the  establishment  of  the  special 
affordable  housing  goals. 

The  Act  provides  that  the  Secretary 
must  establish  any  requirements 
necessary  to  implement  the  transition 
provisions  of  the  Act,  including  housing 
goals,  by  notice  after  providing  the 
enterprises  with  an  opportunity  to 
review  and  comment  not  less  than  30 
days  before  the  issuance  of  such  notice. 
(Sections  1332(d)(3).  1333(d)(4),  and 
1334(d)(4).)  The  Secretary  provided 
FNMA  with  an  opportunity  to  review 
and  comment  on  this  Notice  on  July  22, 
1993.  The  requirements  in  this  Notice 
were  revised  following  review  of  the 
commeilts.  If  any  requirements  for  the 
interim  goals  contained  in  this  Notice 
require  revision,  the  Secretary  may 
revise  the  goals  by  Notice  in  the  Federal 
Register  after  providing  the  enterprises 
with  an  opportunity  to  review  and 
comment  not  less  than  30  days  prior  to 
publication. 

The  Act  requires  the  Secretary  to 
move  expeditiously  to  establish  these 
interim  goals.  Because  this  legislative 
scheme  is  new.  many  of  the 
assumptions  and  interpretations 
embodied  in  this  Notice  are  likely  toJie 
reconsidered,  depending  on  the 
performance  of  FNMA  under  these  goals 
and  other  relevant  matters.  Future  goals 
and  requirements  are  likely  to  vary 
substantially  from  those  contained  in 
this  Notice.  Accordingly,  these  interim 
goals  and  the  provisions  of  this  Notice 
apply  only  to  activities  of  FNMA  under 
the  goals  during  the  transition  period. 

The  Secretary  shall  issue  final 
regulations  necessary  to  implement  Part 
2  of  the  Act,  including  the  housing  goals 
for  1995  and  thereafter  and  excluding 
the  interim  housing  goals,  within  18 
months  of  enactment  of  the  Act. 
(Section  1349.^)  The  Act,  at  section 
1331(c),  authorizes  the  Secretary  to 
adjust  any  goal  established  by  the 
Secretary  from  year  to  year  by 
regulation,  except  as  otherwise  provided 
under  the  Act. 

Ail  three  sets  of  interim  goals  for 
FNMA  are  combined  in  this  Notice  due 
to  similarities  in  the  goals  and  tlie 
requirements  for  their  implementation. 
Where  the  goals  or  the  requirements 
differ,  this  Notice  discusses  such 
matters  separately.  In  a  similar  but 
separate  Notice,  the  Secretary  has 
established  the  interim  goals  for 
FHLMC. 

The  Goals 

After  consideration  of  the  applicable 
factors  provided  in  the  Act,  see  below. 
the  Secretary  establishes  the  interim 
goals  as  follows: 


iCodiGed  at  12  U.S.C  4569. 
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Housing  for  Low-  and  Moderate-Income 
Families 

The  target  set  forth  in  the  Act  for 
FNMA's  purchases  of  conventional 
mortgages  financing  housing  for  low- 
and  moderate-income  families  for  1993 
and  1994  is  30  percent  of  the  total 
number  of  dwelling  units  financed  by 
FNMA's  mortgage  purchases  for  each 
year.  (Section  1332(d)(1).)  The  Secretary 
establishes  the  annual  goal  in  this 
Notice  for  1993  for  such  purchases  at  30 
percent;  the  annual  goal  for  1994  is 
established  at  30  percent. 

Housing  Located  in  Central  Cities 

The  target  set  forth  in  the  Act  for 
FNMA's  purchases  of  conventional 
mortgages  financing  housing  located  in 
central  cities  for  1993  and  1994  is  30 
percent  of  the  total  number  of  dwelling 
units  financed  by  FNMA's  mortgage 
purchases  for  each  year.  (Section 
1334(d)(1).)  The  Secretary  establishes 
the  annual  goal  in  this  Notice  for  1993 
for  such  purchases  at  28  percent;  the 
annual  goal  for  1994  is  established  at  30 
percent. 

Special  Affordable  Housing 

The  special  a^ordable  housing  goal 
set  forth  in  the  Act  at  section  1333(d)(1). 
and  established  by  the  Secretary  under 
this  Notice  for  the  two  year  period 
1993-94  for  FNMA's  purchases  of 
conventional  mortgages  on  rental  and 
owner-occupied  housing  meeting  the 
than  existing  unaddressed  needs  of,  and 
affordable  to,  low-income  famihes  in 
low-income  areas  and  very-low  income 
families  shall  include  mortgage 
purchases  of  not  less  than  two  biUion 
dollars  ($2,000,000,000)  "above  and 
beyond  [FNMA's)  existing  performance 
and  commitments."' 

In  establishing  these  goals  for  housing 
for  low-  and  moderate-income  families, 
housing  located  in  central  cities,  and 
special  affordable  housing,  the  Secretary 
has  determined,  under  the  factors 
provided  in  the  Act,  to  set  the  goals  at 
levels  which  will  require  FNMA  to 
stretch  its  efforts  to  purchase  mortgages 
and  provide  financing  meeting  the  goals 
during  the  transition  period  of  1993  and 
1994.4 


'S.  Rep.  No.  102-282.  102d  Cong.,  2d  Sass.  36 
(1992). 

*  See  id.  at  35  (1992)  ("the  Committee  fuliy 
expects  [FNMA  and  FHLMC]  Hill  need  to  stretch 
their  efforts  (o  achieve  [the  low-  and  moderate- 
income  goal)")  and  id  at  36  ("The  purposes  of  the 
special  affordable  housing  goal  are  two-fold:  (1)  to 
increase  (FNMA's  and  FHLMC's)  purchase  of 
mortgages  serving  low-Income  families  above  and 
beyond  their  existing  performance  and 
commitments:  and  (2)  to  encourage  (FNMA  and 
FHLMC)  to  make  such  purchases  an  integral  part  of 
their  business  through  the  development  of  new 
product  lines,  the  creabon  of  new  business 


Goals  for  Housing  for  Low-  and 
Moderate-Income  Families 

Section  1332(b)  of  the  Act  requires  the 
Secretary  to  consider  national  housing 
needs,  economic,  housing,  and 
demographic  conditions,  the 
performance  and  effort  of  the 
enterprises  in  achieving  the  goals  in 
previous  years,  the  size  of  the  relevant 
conventional  mortgage  market,  the 
ability  of  the  enterprises  to  lead  the 
industry,  and  the  need  to  maintain  the 
soimd  financial  condition  of  the 
enterprises,  in  estabUshing  the  annual 
goals  for  the  purchase  by  FNMA  and 
FHLMC  of  mortgages  on  housing  for 
low-  and  moderate-income  families. 
Performance  under  the  goals  for  the 

f)urchase  of  mortgages  on  housing  for 
ow-  and  moderate-income  families  is  to 
be  evaluated  by  the  Secretary  based  on 
the  number  of  dwelling  units  financed 
by  such  mortgages  as  a  percentage  of  the 
total  number  of  units  financed  by 
mortgages  purchased  by  FNMA. 
(Section  1332(d)(1).) 

To  determine  whether  owner- 
occupied  dwelling  units  are  affordable 
to  low-  or  moderate-income  families  and 
count  toward  achievement  of  these 
goals,  the  Act  provides,  at  section 
1332(c)(1)(A),  that  the  income  of  tiie 
mortgagor(s)  at  the  time  of  loan 
origination  must  be  used.  For  rental 
dwellings,  the  income  of  prospective  or 
actual  tenants,  adjusted  for  smaller  and 
larger  families  (sections  1332(c)(l)(B)(i) 
and  1303(8)(B)  and  (10)(B)5)  shall  be 
used,  if  available,  and  where  such 
income  information  is  not  available, 
rent  levels  must  be  used  to  determine 
whether  the  dwelling  imits  are 
affordable  to  low-  or  moderate-income 
families.  (Section  1332(c)(l)(B)(ii).) 
Under  the  Act,  a  rent  level  is  affordable 
to  low-  or  moderate-income  families  if 
such  rent,  as  adjusted  for  unit  size  as 
measured  by  the  number  of  bedrooms, 
does  not  exceed  30  percent  of  the 
maximum  income  level  for  the 
particular  low-  or  moderate-income 
classification.  (Section  1332(c)(2).) 

Section  1332(a)  of  the  Act  provides 
that  the  Secretary  may  establish  separate 
subgoals  within  the  goals  for  housing  for 
low-  and  moderate-income  families. 
Thus,  the  Secretary  could,  for  example, 
estabUsh  a  separate  subgoal  for  housing 
for  low-income  famihes.  Pending 
consideration  of  the  needs  and  policy 
issues  involved,  the  Secretary  has 
determined  to  defer  establishment  of 
subgoals  under  this  section.  This  Notice 
does  require  FNMA  to  report  separately 
on  dwelling  units  for  low-income 


relationships,  the  building  of  institutional  capacity 
and  other  iimovative  activities.") 
>  Section  1303  Is  codified  at  12  U.S.C.  4502 


families  and  for  moderate-income 
families. 

Central  Cities  Housing  Goals 

Section  1334(b)  of  the  Act,  m  part, 
requires  the  Secretary  to  consider  urban 
housing  needs,  economic,  housmg,  and 
demographic  conditions,  tlie 
performance  and  effort  of  the 
enterprises  in  achieving  the  goals  in 
previous  years,  the  size  of  the  relevant 
conventional  mortgage  market,  the 
ability  of  the  enterprises  to  lead  the 
industry,  and  the  need  to  maintain  the 
enterprises'  sound  financial  condition, 
in  establishing  the  annuel  goals  for  the 
purchase  by  FNMA  and  FHLMC  of 
mortgages  on  housing  located  in  central 
cities.  Performance  under  the  goals  for 
housing  located  in  cential  cities  is  to  be 
evaluated  by  the  Secretary  based  on  the 
number  of  dwelling  units  located  in 
central  cities  that  are  financed  by 
mortgages  purchased  by  FNMA,  as  a 
percentage  of  the  total  number  of  units 
financed  by  mortgages  purchased  by 
FNMA.  (Section  1334(d)(1).)  Section 
1334(d)(3)  of  the  Act  defines  "central 
city"  as  "any  political  subdivision 
designated  as  a  central  city  by  the  Office 
of  Management  and  Budget." 

Section  1334(a)  of  the  Act  also 
requires  the  Secretary  to  establish  goals 
for  FNMA's  purchase  of  mortgages  on 
housing  located  in  rural  and  other 
underserved  areas.  The  Act  does  not 
require  that  the  Secretary  establish  these 
goals  for  the  transition  period  and 
neither  HUD  nor  the  enterprises  have 
experience  with  such  goals. 
Accordingly,  pending  consideration  of 
the  needs  and  policy  issues  involved, 
the  Secretary  has  determined  to  defer 
establishment  of  othar  goals  under  this 
section  while  issuing  interim  central 
cities  goals  under  section  1334(d)(2). 

Special  Affordable  Housing  Goal 

Section  1333(a)(1)  of  the  Act  provides 
that  the  Secretary  "shall  establish  a 
special  aimual  goal  designed  to  adjust 
the  purchase  by  each  enterprise  of 
mortgages  on  rental  and  owner- 
occupied  housing  to  meet  the  then- 
existing,  unaddressed  needs  of,  and 
affordable  to.  low-income  families  in 
low-income  areas  and  very  low-income 
families."  In  establishing  the  goal,  the 
Secretary  is  required  to  consider  data 
submitted  in  connection  with  the  goal 
for  previous  years,  the  performance  and 
effort  of  the  enterprise  in  achieving  the 
goal  in  previous  years,  national  housing 
needs,  the  ability  of  the  enterprise  to 
lead  the  industry,  and  the  need  to 
maintain  the  enterprise's  sound 
financial  condition.  (Section  1333(a)(2) ) 

Under  the  special  affordable  housing 
goal,  the  Secretary  will  evaluate 
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FNMA's  perfonnance  based  on  the 
dollar  amount  of  mortgage  purchases 
that  meet  the  requirements  of  the  Act 
and  this  Notice.  Performanca  is  not 
measured — es  under  the  other  housing 
goals  established  under  the  Act — in 
terms  of  the  percentage  of  dwelling 
units  financed. 

The  Act  requires  that  the  Secrotary 
establish  the  special  affordable  housing 
goals  at  no  less  than  "1  percent  of  the 
dollar  amount  of  the  mortgage 
purchases  by  the  entorprise  for  the 
previous  year.'  (Section  1333(a)(1).) 
During  the  two-year  transition  period 
begiiming  on  January  1, 1993,  the 
special  affordable  housing  goal  for 
FNMA  must  "include  mortgage 
purchases  of  not  less  than 
$2,000,000,000  (for  such  2-year  period), 
with  one-half  of  such  purchases 
iSl.OOO.OOO.OOOl  consisting  of  mortgages 
on  single  family  housing  and  one-half 
[51.000.000.000]  consisting  of  mortgages 
on  multifamily  housing."  (Section 
1333(d)(1).)  Under  this  Notice,  the 
Secretary  is  requiring  FNMA  to 
purchase  mortgages  totalling  at  least    * 
these  minimum  dollar  amounts  during 
the  transition  period  of  1993-1994. 
above  and  beyond  FNMA's  existing 
performance  and  commitments.*  The 
special  affordable  housing  goal  for 
FN^'L\  for  1993  and  1994,  therefore, 
requires  $2,000,000,000  in  mortgage 
purchases  in  addition  to  the  amount  of 
existing  business  which  would  have 
qualified  under  the  goals;  for  purposes 
of  these  goals  existing  business  shall  be 
based  on  performance  in  1992,' the  year 
before  the  housing  goals  became 
effective.  The  statute  requires 
achievement  of  this  goal  by  December 
31,  19S4.  (Section  1333(d)(1).)  To  meet 
these  special  affordable  housing  needs. 
FNMA  should  move  expeditiously  to 
meet  the  goal  and  should,  in  any  event, 
purchase  a  significant  amount  of 
mortgages  qualifying  under  this  goal  in 
1993. 

The  Act  and  this  Notice  require  that 
the  goals  for  mortgage  purchases 
financing  multifamily  bousing  and  the 
goals  for  mortgage  purchases  financing 
single  family  housing  under  this  goal  be 
subdivided  further  into  subgoals  to 
reach  particular  categories  of  housing 
for  families  at  lower  income  levels. 
Thus,  the  Act  requires  that,  for 
multi&mily  mortgage  purchases  by 
FNMA  to  be  counted  toward 
achievement  of  the  special  affordable 
housing  goal,  43  percent  of  the  dollar 
volume  of  such  purchases  must 

*  One  purpose  of  the  special  •fibrdable  hoiuing 
goal  is  "to  increase  [FNMA'sj  purchaie  of  morrgagss 
serving  iow-income  CamiiiiM  abo*«  and  beyond 
their  aximng  performanca  and  commitment."  S. 
Rep.  No.  102-282. 102d  Cong..  2d  Sess.  36  (1992). 


comprise  mortgages  on  multifamily 
housing  where  dwelling  units  are 
affordable  to  low-income  families 
(families  whose  incomes  do  not  exceed 
80  percent  of  area  median  income). 
(Section  1333(d)(3)(A)(i).)  The 
remaining  55  percent  of  the  dollar 
volume  of  multifamily  mortgages 
purchased  must  comprise  mortgages  on 
multifamily  housing  in  which  either:  (1) 
"At  least  20  percent  of  the  units  are 
affordable  to  families  whose  incomes  do 
not  exceed  50  percent"  of  area  median 
income  (section  1333(d)(3)(A)(ii)(I));  or 
(2)  "at  least  40  percent  of  the  units  are 
affordable  to  very  low-income  families" 
(famiUes  whose  incomes  do  not  exceed 
60  percent  of  area  median  income) 
(section  1333(d)(3)(A)(ii)(n)).  The  Act 
provides  that  only  those  portions  of 
mortgages  on  multifamily  properties 
that  are  attributable  to  units  affordable 
to  low-income  famihes  shall  contribute 
to  the  achievement  of  this  goal.  (Section 
1333(d)(3:(C).) 
The  Act  requires  that,  for  mortgage 

Eurchases  fiq^cing  single  family 
ousing  purchased  by  FNMA  counted 
toward  achievement  of  the  special 
affordable  housing  goal,  45  percent  of 
the  dollar  volume  of  single  family 
mortgages  comprise  mortgages  of  low- 
income  families  (families  whose 
incomes  do  not  exceed  80  percent  of 
area  median  income)  "who  live  in 
census  tracts  in  which  the  median 
income  does  not  exceed  80  percent  of 
the  area  median  income."  (Section 
1333(d)(3)(B)(i).)  The  remaining  55 
percent  of  the  dollar  volume  of  single 
family  mortgage  purchases  must 
comprise  mortgages  of  very  low-income 
families  (families  whcse  incomes  do  not 
exceed  60  percent  of  area  median 
income).  (Section  1333(d)(3)(B)(ii).) 
The  Act  sets  forth  certain  specific 
requirements  for  evaluating  FNMA's 
performance  in  meeting  the  special 
affordable  housing  goal.  To  determine 
whether  owner-occupied  dwelling  units 
are  affordable  to  very  low-  or  low- 
income  families  and  qualify  toward 
achievement  of  this  goal,  the  Act 
provides,  at  section  1333(c)(1)(A).  that 
the  income  of  the  mortgagor(s]  at  the 
time  of  loan  origination  must  be  used. 
For  rental  dwellings,  the  income  of 
prospective  or  actual  tenants,  adjusted 
ror  smaller  and  larger  families,  shall  be 
used,  if  available,  and  where  such 
income  information  is  not  available, 
rent  levels  must  be  used  to  determine 
wholhor  the  dwelling  units  are 
affordable  to  low-  and  very  low-income 
families  (section  1333(c)(1)(B))  with 
adjustments  for  unit  size  as  measxired  by 
the  number  of  bedrooms  (sections 
1333(c)(l)(B)(ii)  and  (c)(2)).  Under  the 
Act,  a  rent  level  is  affordable  to  a  family 


if  it  does  not  exceed  30  percent  of  the 
maximum  income  level  for  the 
particular  income  category.  (Section 
1333(c)(2).) 

In  evaluating  FNMA's  performance  in 
achieving  this  goal,  the  Act  requires  the 
Secretary  to  give  full  credit  toward 
achievement  of  the  special  affordable 
housing  goal  for:  (1)  The  purchase  or 
securitization  of  federally  related 
mortgages  that  cannot  be  readily 
secuhtized  through  the  Government 
National  Mortgage  Association  (GNMA) 
or  another  Federal  agency,  where 
FNMA's  participation  substantially 
enhances  the  affordability  of  the 
housing  subject  to  such  mortgages,''  and 
the  mortgages  are  on  housing  that 
otherwise  quahfias  under  this  goal;  (2) 
the  ptirchase  or  refinancing  of  seasoned 
loan  portfolios  where  the  seller  has  a 
specific  program  to  use  the  proceeds  of 
such  sales  to  originate  new  loans  that 
meet  the  special  affordable  housing  goal 
and  such  purchases  or  refinancings 
support  additional  lending  for  housing 
that  otherwise  quaUfies  imder  this  goal; 
and  (3)  the  purchase  of  direct  loans 
made  by  the  Resolution  Trust 
Corporation  (RTC)  or  the  Federal 
Deposit  Insurance  Corporation  (FDIC) 
where  the  loans  are  not  guaranteed  by 
the  RTC  or  the  FDIC  or  other  Federal 
agencies,  the  loans  include  recourse 
provisions  similar  to  those  offered 
through  private  mortgage  insurance  or 
other  conventional  sellers,  and  such 
loans  are  for  the  purchase  of  housing 
that  otherwise  quahfies  imder  this  goal. 
(Section  1333(b)(1).) 

This  Notice  clarifies  that  entities 
qualify  as  sellers,  under  (2)  above, 
where  the  sellers  currently  operate  or 
actively  participate  in  an  ongoing 

f>rogram  that  results  in  the  origination  of 
oans  meeting  the  special  affordable 
housing  goal;  thus,  FNMA's  purchase  of 
such  loans  supports  additional  lending 
for  housing  that  will  qualify  under  this 
goal.  By  encompassing  active 
participation,  the  Notice  allows 
purchases  of  portfolios  from  sellers,  that 
actively  participate  with  qualified 
housing  groups  that  operate  programs 
resulting  in  the  origination  of  loans 
meeting  this  goal,  to  count  toward 
achievement  of  the  goal.  However,  if 
FNMA  wants  to  count  portfolio 
purchases  toward  achievement  of  this 


''  Mortgagee  that  cannot  be  readily  seairitized 
through  GNMA  or  another  Federal  agency  and 
mortg^ea  where  FNMA's  pkarferipation 
subftantiaUy  enhance*  the  aflnrdabitlty  of  the 
hooaing  subfect  to  the  mortgages  include,  for 
purposes  of  these  Interim  goals,  mortgage*  onder 
the  Home  Equity  Conversion  Mortgage  (HECM) 
Insurance  Demonstration  Program,  section  2SS  of 
the  National  Housing  Act  12  U.S.C  1715^20.  and 
under  the  Guaranteed  Rural  Housing  Loan  program. 
7  U.S.C  1933. 


goal,  it  must  verify  and  monitor  that  the 
sellers  currently  operate  or  actively 
participate  in  such  ongoing  programs 
that  result  in  the  origination  of 
additional  loans  meeting  the 
requirements  of  this  goal.  FNMA  must 
also  develop  necessary  mechanisms  to 
ensure  compliance  with  the  requirement 
that  sellers  actively  participate  in 
program  (s)  which  will  use  the  proceeds 
of  the  purchase  to  support  additional 
lending  to  meet  the  affordable  housing 
goal 

This  Notice  provides  that  the  dollar 
amount  of  each  mortgage  that  will 
contribute  to  achievement  of  a  goal  will 
be  the  unpaid  principal  balance  of  the 
mortgage,  or  portion  thereof.  While 
section  1336(a)(3)(A)  of  the  Act  provides 
that  the  Secretary  shall  consider  any 
single  mortgage  purchased  by  an 
enterprise  as  contributing  to  the 
achievement  of  each  housing  goal  for 
which  it  quahfies,  this  Notice  clarifies 
that  a  single  mortgage  purchase  will  not 
be  counted  as  contributing  toward  the 
achievement  of  more  than  one  subgoal 
imder  the  special  affordable  housing 
goal."  Additionally,  mortgage  purchases 
in  excess  of  the  two  bilHon  dollar 
special  affordable  housing  goal,  which 
quahfy  for  any  of  the  subgoals  imder  the 
special  affordable  housing  goal,  may  be 
made  without  regard  to  the  percentage 
requirements  applicable  to  the  subgoals. 

As  provided  in  section  1333(b)(2)  of 
the  Act,  this  Notice  provides  that  the 
Secretary  will  not  give  any  credit 
toward  achieving  the  special  affordable 
housing  goal  to  any  purchases  or 
securitization  of  mortgages  associated 
with  refinancing  of  FNMA's  existing 
mortgage  or  mortgage-backed  securities 
portfolios,  nor  will  any  credit  be  given 
for  refinancing  of  FHLMC's  existing 
portfolios  of  mortgages  or  mortgage- 
backed  securities.  This  does  not  mean 
that  FNMA  may  not  coimt  the  purchase 
of  individual  mortgages  financing 
properties  that  were  previously  financed 
by  mortgages  that  had  been  puirchased 
byFHLMC. 

Definitions  and  General  Requirements 

This  Notice  details  the  definitions 
employed  in  establishing  and  measuring 
compliance  with  the  goals,  the 
Secretary's  consideration  of  the  factors 
under  the  Act  for  establishing  each  of 
these  goals,  the  goals  themselves,  and 
requirements  for  implementation, 
monitoring,  and  reporting  purchases 
under  the  goals. 


•  Sm  S.  Rep.  Na  102-282, 102d  Cong.,  2d  Sasa. 
6S  (1992). 


Definitions 

The  Act  provides  certain  definitions 
which  are  relevant  to  these  goals 
including  "central  city,"  "enterprise," 
"low-income,"  "median  income," 
"moderate-income,"  "mortgage 
purchase,"  "multifamily  housing." 
"single  family  housing."  and  "very  low- 
income."  (Sections  1303  and 
1334(d)(3).)  In  addition  to  the 
definitions  provided  in  the  Act,  this 
Notice  provides  definitions  for  relevant 
terms  such  as  "seasoned  mortgage"  and 
further  clarifies  certain  terms  including 
"mortgage  purchase." 

The  Act  provides  that  the  Secretary 
shall  establish  goals  for  "mortgage 
purchases."  (Sections  1332(a). 
1333(a)(1)  and  1334(a).)  The 
determination  of  the  types  of 
transactions  of  FNMA  diat  qualify  as 
"mortgage  purchases"  directly  bears  on 
the  appropriate  level  of  the  interim 
goals  established.  The  Act  defines  the 
term  "mortgage  purchases"  as  including 
"mortgages  purchased  for  portfoho  or 
securitization."  (Section  1303(11).)  This 
Notice  provides  that  the  term  "mortgage 
purchases"  encompasses  transactions 
where  FNMA  buys  or  otherwise 
acquires  mortgages  with  cash  or  other 
thing  of  value,  including  swap 
transactions.  While  the  Secretary 
commends  FNMA's  involvement  in  a 
wide  variety  of  imdertakings  including 
equity  investments  in  projects  eUgible 
for  Low-Income  Housing  Tax  Credits 
(LIHTC),  26  U.S.C.  42,  and  purchases  of 
State  and  local  government  housing 
bonds,  which  serve  significant  purposes 
related  to  low-  and  moderate  income 
housing,  the  Secretary  has  concluded 
that  these  activities  generally  do  not 
involve  "mortgage  purchases"  by 
FNMA.  Although  the  Secretary 
appreciates  and  encourages  FNMA's 
continued  involvement  in  these 
programs,  such  activities  shall  count 
toward  achievement  of  these  goals  only 
to  the  extent  that  they  involve  mortgage 
purchases  by  FNMA  which  qualify 
under  the  Act  and  this  Notice.  The 
Secretary  notes  that  this  approach  is 
consistent  with  the  language  in  the 
Senate  report  concerning  such  activities: 

In  the  recent  past,  [Fr4MA  and  PHLMCJ 
have  invested  heavily  in  low-income  bousing 
tax  credits.  Those  investments — which  make 
(FNMA  and  FHLMC)  equity  partners  tn 
housing  developments  and  preservation 
efforts  spKinsored  by  community-based 
organizations,  national  non-profit 
intermediaries,  local  corporations,  and 
others — have  made  important  contributions 
to  many  communities.  The  Committee 
applauds  these  programs.  However,  goals 
required  in  [the  special  affordable  housing] 
section  relate  only  to  mortgage  purchases, 
and  therefore,  do  not  include  Investments  in 


tax  credits  or  mortgage  revenue  twnds  issued 
by  state  or  local  authorities.  [FhfMA  and 
FHLMC]  are  expected  to  continue  such 
investments,  but  to  carry  them  out  in 
addition  to  initiatives  necessary  to  meet  the 
goals  contained  in  this  legislation.  Following 
the  transition  period,  such  activities  could  be 
encompassed  on  a  full  or  partial  credit  basis, 
in  the  goals  (for  bousing  for  low-  and 
moderate-income  femilies  and  for  housing 
located  in  central  cities]  *  •  *.« 

Where  FNMA  purchases  mortgages  on 
properties  sold  from  FNMA's  real  estate 
owned  (REO)  portfoUo  acquired  through 
foreclosures,  such  purchases  will  count 
under  these  goals.  Even  where  FNMA 
itself  provides  the  financing  and  takes  a 
mortgage  directly  from  the  buyer  and  no 
other  lender  is  involved,  FNMA 
acquires  a  mortgage  for  its  portfoUo  or 
securitization  and  the  Secretary  has 
determined  to  count  such  a  transaction 
as  a  "mortgage  purchase." 

This  Notice  also  clarifies  that  the  term 
"mortgage  purchases"  includes  all 
purchases  of  conventional  mortgage 
loans  including,  with  some  limitations, 
mortgages  resulting  from  refinancings 
and  the  purchase  of  seasoned  mortgages. 
Except  as  specifically  provided  under 
the  special  affordable  housing  goal, 
purchases  of  refinanced  mortgages  by 
FNMA  shall  receive  full  credit  toward 
achievement  of  the  goals,  but  only  to  the 
extent  such  purchases  meet  the 
requirements  of  the  Act  and  this  Notice. 
FTflvlA  shall  provide  detailed  data  on 
refinancings;  the  Secretary  will  evaluate 
the  data  to  determine  the  extent  to 
which  refinancings  serve  the  purposes 
of  these  goals  and  whether  refinancings 
should  receive  full,  partial  or  no  credit 
toward  the  achievement  of  the  goals 
after  the  transition  period. 

This  Notice  also  provides  that  for 
single  family  dwellings,  a  seasoned 
mortgage  will  count  toward 
achievement  of  a  goal  based  on  the 
income  of  the  mortgagor(s)  and,  for 
rental  units,  the  tenants'  income  or  the 
rent  level  at  the  time  of  origination  as 
compared  to  area  median  income  at  the 
time  of  origination;  appropriate  median 
income  data  will  be  used  by  FNMA. 

In  defining  "mortgage  purchases," 
this  Notice  excludes  non-conventional 
mortgages,  such  as  mortgages  insured 
imder  HUD's  One-  to  Four-Family  Home 
Mortgage  Insurance  Program  (section 
203(b)  and  (i)  of  the  National  Housing 
Act,  12  U.S.C.  1709(b)  and  (i)),  and 
mortgages  guaranteed  by  the 
Department  of  Veterans  Affairs. 
"Mortgage  purchases"  may  include 
FNMA's  activities  under  the 
Multifamily  Mortgage  Credit 
Demonstration  (section  542  of  the 


•Id.  at  Sa.  Sm  also  HJL  Rep.  No.  102-206,  102d 
Cong..  l«t  Seu.  60  (1991). 
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Housing  and  Community  Development 
Act  of  1992,  codified  as  a  note  to  12 
U.S.C.  1707).  Under  the  program,  the 
Secretary  may  enter  into  risk  sharing 
agreements  with  FNMA  and/or  FHLMC 
to  nnance  multifaraily  housing  under 
which  the  Secretary  and  the  respective 
enterprise  would  assume  portions  of  the 
risk.  To  the  extent  the  units  financed 
would  qualify  toward  achievement  of 
any  of  tne  housing  goals.  FNMA  may 
receive  partial  credit  for  section  542 
activities  considering  the  percentage  of 
the  risk  that  FNMA  assumes.  The  extent 
of  the  credit  will  be  determined  at  a 
later  date  based  on  the  specific 
requirements  of  the  program. 

Requirements 

As  explained  above,  in  counting 
FfJMA's  performance  in  achieving  these 
goals,  the  Secretary  will,  for  mortgage 
purchases  on  single  family  dwellings, 
co-nsider  the  mortgagors"  income  and/ or 
the  rent  levels  or  tenants'  income  at  the 
time  of  origination;  for  mortgage 
purchases  on  multifamily  properties, 
the  Secretary  will  consider,  based  on 
data  at  the  time  of  mortgage  purchase, 
the  income  of  prospective  or  actual 
tenants  if  available  and.  where  such 
income  information  is  not  available,  the 
rent  on  dwelling  units  in  comparison  to 
the  rent  levels  affordable  to  especially 
low-,  very  low-,  low-,  and  moderate- 
income  families.  (Sections  1332(c)  and 
1333(c).)  A  rent  level  shall  be 
considered  affordable  to  such  famiHes  if 
it  does  not  exceed  30  percent  of  the 
maximum  income  level  of  the  family's 
classification,  i.e..  especially  low-,  very 
low-,  low-,  or  moderate-income,  with 
adjustments  for  unit  size.  (Sections 
1332(c)(2)  and  1333(c)(2).) 

Because  sections  1332(c)(1)(B)  and 
1333(c)(1)(B)  of  the  Act  require  the  use 
of  tenants'  income  where  such  data  is 
available,  the  Secretary  is  requiring  that 
tenants'  income  be  collected  by  FNMA 
where  such  income  information  is 
available.  Based  on  the  legislative 
history,  income  information  is  available 
"when  it  is  known  by  the  lender 
because,  for  example,  such  information 
is  required  as  a  condition  of  an  existing 
federal  housing  program."  ><> 

Where  tenant  income  is  not  known  to 
the  lender,  the  30  percent  rent  proxy  is 
to  be  used  to  monitor  and  evaluate 
FNMA's  performance  in  achieving  the 
goals  as  provided  in  sections  1332(c) 
and  1333(c)  of  the  Act.  (However,  the 
Secretary  notes  that  the  30  percent  rent 
standard  prescribed  by  the  Act  for 
determining  affordability  imder  the  low- 
and  moderate-income  housing  goal  is 


too  inclusive.  In  applying  this  standard, 
it  can  be  anticipated  that  more  than  90 
percent  of  rental  housing  will  be 
regarded  as  affordable  to  low-  and 
moderate-income  femihes.) 

The  term  "rent"  is  not  defined  in  the 
Act.  Where  the  term  "rent"  is  used  in 
eligibility  and  affordability 
requirements  for  government  housing 
programs,  the  term  means  "gross  rent." 
which  includes  all  utilities,  based  on 
either  actual  data  or  allowances. 
Likewise,  this  Notice  defines  "rent"  as 
gross  rent,  i.e.,  contract  rent  including 
utilities  or  contract  rent  plus  utihties 
where  some  or  all  of  the  utilities  are  not 
included  in  the  contract  rent. 

Where  all  utilities  are  not  included  in 
rent,  use  of  contract  rent  is 
unsatisfactory  and  excludes  a  significant 
component  from  housing  costs.  Utility 
costs  comprise  a  significantly  larger 
share  of  total  housing  costs  for  lower 
income  families  in  comparison  with 
higher  income  families.  Moreover, 
applying  the  rent  test,  with  rent 
exclusive  of  utility  costs,  would  result 
in  an  even  more  unrealistically 
inclusive  test  of  affordability  for  rental 
dwelling  units  than  is  the  case  using 
gross  rent.  If  contract  rent  were  used, 
HUD  projects  that  more  than  95  percent 
of  all  rental  units  would  be  classified  as 
affordable  to  low-  and  moderate-income 
families." 

To  resolve  the  problem  of  assuring 
consideration  of  gross  rents  including 
utility  costs,  while  at  the  same  time 
providing  workable  means  for  including 
those  costs,  this  Notice  allows  FNMA  to 
use:  Actual  data  on  utilities;  utility 
allowances,  provided  in  this  Notice, 
based  on  data  from  the  American 
Housing  Survey  (AHS);  utility 
allowances  established  for  the  HUD 
Section  8  Program  (section  8  of  the 
United  States  Housing  Act  of  1937,  42 
U.S.C.  1437f);  and/or  an  alternative 
adjustment  formula  subject  to  approval 
by  the  Secretary.  The  Notice  provides 
that  unless  such  an  alternative  approach 
is  approved  by  the  Secretary,  FNMA 
shall  use  actual  data,  the  AHS-derived 
allowances,  or  the  Section  8  allowances. 

Where  tenant  income  is  not  available, 
sections  1332(c)(2)  and  1333(c)(2)  of  the 
Act  require  that  the  test  for  affordabibty 
of  rental  dwelling  units  be  applied  to 
units  "with  appropriate  adjustments  for 
unit  size  as  measured  by  the  number  of 
.  bedrooms."  Thus,  to  determine  whether 
a  unit  counts  toward  achievement  of  a 
goal,  rent  on  the  unit  is  considered  in 
terms  of  the  number  of  persons  housed 


in  the  unit.  The  Low-Income  Housing 
Tax  Credit  (LIHTC)  provides  an 
accepted  formula  for  adjustments  to 
determine  housing  capacity,  see  26 
U.S.C.  42(g)(2)(C),  and  this  Notice 
requires  the  use  of  those  adjustments  for 
these  goals.  These  adjustments  assume 
that  an  efficiency  houses  one  person,  a 
one  bedroom  unit  houses  1.5  persons 
and  each  additional  bedroom  houses  an 
additional  1.5  persons. 

Income  adjustments  for  family  size, 
required  under  the  Act  to  determine 
whether  a  renter  family's  income 
qualifies  as  especially  low,  very  low, 
low,  or  moderate,  are  established  for  the 
HUD  Section  8  program  and  use  of  these 
adjustments  is  also  required  under  this 
Notice.  To  determine  which  rental 
dwelling  units  qualify  as  affordable,  this 
Notice  combines  the  LIHTC  unit  size 
adjustment  factors  with  the  Section  8 
family  size  adjustment  factors  to 
develop  the  necessary  unit  size 
adjustment  fectors  to  be  applied  to  rent. 
For  example,  under  the  LIHTC  an 
efficiency  is  assumed  to  house  one 
person;  under  Section  8,  for  moderate 
income,  one  person's  rent  may  not 
exceed  70  percent  of  30  percent  of  area 
median  income;  thus,  an  efficiency  is 
affordable  for  a  moderate-income  person 
if  the  rent  does  not  exceed  21  percent 
of  area  median  income."  Similarly,  a 
two-bedroom  unit  is  assumed  to  house 
three  persons;  three  persons'  rent  may 
not  exceed  90  percent  of  30  percent  of 
area  median  income;  thus,  a  two- 
bedroom  unit  is  affordable  for  a 
moderate-income  family  if  the  rent  does 
not  exceed  27  percent  of  area  median 
income.  These  percentages  are  included 
below  under  "General  Requirements." 

In  some  instances,  the  LIHTC  unit 
size  adjustments  and  the  Section  8 
family  size  adjustments  do  not  directly 
correspond  to  each  other.  For  example, 
under  the  LIHTC  a  one-bedroom 
apartment  is  assumed  to  house  1.5 
persons  but  Section  8  does  not  provide 
a  family  size  adjustment  for  l.S  persons. 
Therefore,  the  HUD  Section  8 
adjustment  factors  for  one  person  (70 
percent)  and  two  persons  (80  percent) 
have  been  averaged  to  obtain  a  rent  not 
in  excess  of  75  percent  of  30  percent  of 
area  median  income,  yielding  a  net  unit 
size  adjustment  bctor  of  22.5  percent  of 
area  median  income.^'  Similar 


>oS.  RPT  No.  102-282.  102d  Cong..  2d  Sass  35 
(1992). 


II  U«ing  rent  as  definsd  in  this  Notice,  consistenl 
witli  current  law,  93  percent  of  existing  rental 
dwelling  units  and  78  percent  of  recently 
constructed  rental  dwelling  units  qualify  as 
affordable  to  low  and  moderate-income  families. 


12  Similarly,  for  purposes  of  determining 
affordability  to  low-Income  families:  an  efficiency 
is  assumed  to  house  one  person;  one  person's  rant 
may  not  exceed  70  percent  of  30  percent  of  80 
percent  of  area  median  mcome  (using  family  size 
to  adjust  income):  thus,  an  efficiency  is  affordable 
to  a  low-income  tamily  if  the  rent  does  not  exceed 
ie.8  percent  of  the  area  median  income. 

i>  Similarly,  for  purposes  of  low-income 
affordability,  the  same  75  percent  figure  is  used  to 
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Interpolations  also  are  made  for  three- 
bedroom  and  five-bedroom  units. 

In  establishing  the  goals  for  housing 
for  low-  and  moderate-income  fomilies, 
housing  located  in  central  cities,  and 
special  affordable  housing,  the 
Secretary,  under  section  1331(b).  may 
consider  the  number  of  housing  tmits 
financed  by  any  multifamily  housing 
mortsase  purchase.  The  Secretary  has 
decided  to  cotint  all  such  dwelling 
units,  whether  in  multifamily  or  single 
family  housing,  under  these  goals  if  the 
units  otherwise  meet  the  requirements 
of  the  Act  and  this  Notice. 

The  statute  does  not  allow  a  unit  or 
mortgage  that  satisfies  another  State  or 
Federal  low-  or  moderate-income 
housing  requirement  to  be  automatically 
counted  under  this  Act  without 
independently  meeting  the  Act's 
requirements. 

m  accordance  with  section  1335  of 
the  Act,  this  Notice  requires  that  in 
order  to  meet  these  goals,  FNMA  shall: 
Design  programs  and  products  that 
facilitate  the  use  of  government 
assistance;  develop  relationships  with 
organizations  that  develop  and  finance 
housing  and  with  State  and  local 
governments  including  housing  finance 
agencies;  take  affirmative  steps  to  assist 
primary  lenders  to  make  housing  credit 
available  in  areas  with  concentrations  of 
low-income  and  minority  famihes, 
assist  insured  depository  institutions  to 
meet  Community  Reinvestment  Act 
obligations,  including  developing 
appropriate  and  prudent  underwriting 
standards;  and  develop  the  institutional 
capacity  to  help  finance  low-  and 
moderate-income  housing,  including 
housing  for  first-time  homebuyers. 

Section  1336(a)  of  the  Act  requires  the 
Secretary  to  monitor  and  enforce  the 
goals.  As  required  by  section 
1336(a)(3)(A),  this  Notice  provides  that 
a  mortgage  purchase  (or  a  dwelling  unit 
;  financed  by  such  purchase)  by  FNMA 
will  count  toward  achievement  of  each 
such  goal  for  which  it  qualifies  only  as 
estabhshed  in  the  Act  and  this  Notice. 

Reporting 

A  key  purpose  of  the  transition  period 
is  to  gain  data  on  the  enterprises' 
performance."*  Under  this  Notice,  the 


obtain  a  rent  not  In  axcMt  of  75  p«rcent  of  30 
p«c«nt  of  80  percent  of  area  meaian  iDcome, 
yielding  a  net  unit  (ize  adjustment  factor  of  18 
pwcent. 

^  The  legislative  history  provide*:  One  reason  for 
adopting  the  low-income  housing  provisions  set 
forth  in  the  Committee  bill  Is  the  Committee's 
frustration  with  the  lack  of  concrete  information  on 
PT^MA's)  and  [FHLMC'sl  current  activity  in  the 
area  of  housing  for  low-Income  persons. ...  Further, 
because  [FNMA)  and  [FHLMC]  do  not  collect  data 
on  the  income  of  borrower*  or  tenants,  It  is 
impossible  to  tell  what  income  levels  are  being 
served  by  the  enterprise*'  current  actlvitie*. 


Secretary  requires  quarterly  and  annual 
reports  from  FNMA  and  such  other 
reports  as  the  Secretary  considers 
appropriate  to  carry  out  the  Secretary's 
responsibilities.  The  Act,  at  section 
1337,  and  this  Notice  require  FNMA  to 
submit  to  the  Secretary,  the  Committee 
on  Banking,  Housing,  and  Urt>an  AHairs 
of  the  Senate,  and  the  Committee  on 
Banking.  Finance  and  Urban  Affairs  of 
the  House  of  Representatives  within  45 
days  of  the  estabUshment  of  the  goals  a 
report  for  each  interim  housing  goal 
describing  the  actions  FNMA  plans  to 
take  to  meet  the  goal.  This  Notice 
requires  this  initial  report  as  well  as 
annual,  quarterly,  and  periodic  reports 
as  required  by  the  Secretary.  The 
requirements  for  these  reports  contained 
in  this  Notice  may  be  satisfied  either 
through  separate  reports  on  the  goals 
covering  housing  for  low-  and  moderate- 
income  families,  housing  located  in 
central  cities,  and  special  a^ordable 
housing,  or  through  consolidated 
reports  on  all  three  goals. 

Response  to  Comments  From  FNMA 
and  FHLMC 

On  July  22. 1993.  the  Secretary 
provided  each  enterprise  an  opportimity 
to  review  and  comment  on  that 
enterprise's  proposed  Notice  of  Interim 
Housing  Goals.  Both  enterprises 
provided  comments.  >s  HUD  staff  also 


H.  Rap.  No.  102-206, 102d  Cong..  1st  Sess.  00 
(1991).  "[A)n  Information  vacuum  has  severely 
Impeded  Congressional  efforts  to  measure  lF?^IMA■sI 
compliance  with  regulatory  housing  goals  that  have 
been  in  force  since  1978.  llie  Committee  believe* 
that  enactment  of  this  bill  will  fill  this  vacuum  on 
an  expeditious  basis  ...."  S.  Rep.  No.  102-282,  102d 
Cong..  2d  Sess  39  (1992);  see  id  at  33  ("there  was 
no  complete  and  accurate  data  to  measure  the 
[enterprises']  performance  in  serving  low-  and 
moderate-income  families.  ...  The  Committee's 
initial  Investigation  yielded  a  disturbing  lack  of 
empirical  information  on  the  lenterprisas'j 
busmess").  The  Senate  report  noted  that  collection 
of  data  is  "central  to  understanding  and  evaluating 
the  [enterprises']  single-family  and  multifamily 
businesses."  Id  at  39.  The  Senate  report  further 
noted  that  data  collection  "will  help  evaluate  the 
extent  to  which  [FNMA]  and  [FHLMC]  are  meeting 
the  needs"  of  those  persons  intended  to  benefit 
from  the  housing  goals.  Id.  The  collected  data  "will 
show,  for  the  first  time,  the  nature  and  scope  of  the 
enterprises'  multifamily  business,"  id.  at  40.  and 
"will  ensiire,  for  the  first  time,  that  the  regulator 
and  Congress  have  all  the  information  necessary  to 
assess  the  performance  of  the  [enterprise*],"  id.  at 
34.  After  the  transition  period,  the  Secretary  will 
have  "latitude  to  adjust  the  goals  to  take  into 
account  newly  available  data."  Id.  at  36. 
Specifically  concerning  the  special  affordable 
housing  goal,  the  Senate  report  states:  "After  the 

Xience  of  the  first  two  years,  the  [regulator]  may 
ign  the  categories  to  target  more  efiectively 
low-income  family  needs  and  reflect  any  gaps  in 
[enterprise]  performance."  id.  at  37. 

>>  FNMA  commented  In  a  letter,  dated  August  9, 
1993,  from  James  A.  Johnson,  Chairman  of  the 
Board  and  Chief  Executive  OJEBcar,  to  the  Secretary 
(hereinafter  referred  to  as  "FNMA  Comment"). 
FHL.MC  commented  in  a  letter,  dated  August  1 1, 
1993,  from  Leland  C  Brendsel,  Chairman  and  Qiief 


met  with  FNMA  and  FHLMC  officers 
and  employees  to  discuss  the 
comments;  after  the  meetings, 
additional  comments  were  provided.'* 
(Copies  of  these  comments  are  available 
for  public  inspection  in  room  8234, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW., 
Washington,  DC  20410.)  The  following 
is  a  discussion  of  these  comments. 

Differences  Between  Enterprises  in  1993 
Low-  and  Moderate-Income  and  Central 
City  Goals 

FNMA  commented  that  the  Notice  for 
FHLMC  should  not  establish  lower 
interim  low-  and  moderate-income  and 
central  city  housing  goals  for  FHLMC 
than  for  FNMA  in  1993  and  requested 
that  HUD  eliminate  the  disparity  as 
soon  as  possible.  In  establishing  the 
goals  for  each  enterprise,  the  Secretary 
considered  the  factors  required  by  the 
statute,  including  FNMA's  and 
FHLMC's  performance  and  effort  in 
previous  years.  See  sections  1332(b)(3) 
and  1334(b)(3).  Considering  FHLMC's 
performance  in  previous  years, 
including  its  absence  from  multifamily 
financing,  the  Secretarv  determined  that 
FHLMC's  goals  for  1993  and  1994 
should  be  set  at  the  figures  originally 
established.  However,  it  should  be 
noted  that  the  low-  and  moderate- 
income  and  central  city  goals  for 
FHLMC  are  the  same  as  those  for  FNMA 
for  1994.  Accordingly,  the  Notices  have 
not  been  changed  in  this  regard. 

Special  Affordable  Housing 

FHLMC  objected  to  the  Notice's 
requirement  that  its  purchases  of 
mortgages  coimting  toward  achievement 
of  the  special  affordable  housing  goal  in 
1993  and  1994  be  "above  and  beyond" 
its  1992  performance  ("1992  base"  or 
"base").  FHLMC  contended  that  such  a 
requirement  is  inconsistent  with 
Congressional  intent.  The  Senate  report 
states  that  one  purpose  of  the  goal  is  "to 
increase  [FHLMC's]  purchase  of 
mortgages  serving  low-income  families 
above  and  beyond  [its]  existing 

Erformance  and  commitments." '''  This 
iguage  is  consistent  with  secticm 
1333(d)(2)  which  establishes  a  special 
affordable  housing  goal  for  FHLMC  of 
"not  less  than"  $1.5  billion. 


Executive  Officer,  to  the  Secretary  (hereinafter 
referred  to  as  "FHLMC  Comment"). 

'•FNMA's  letter  was  from  Joseph  E.  Amato. 
Director  of  Regulatory  Policy,  and  FHLMC's  letter 
was  from  Frank  E  Nothaft.  Ehrector,  Economic 
Operations/ Analysis.  Both  letters  were  addressed  to 
Ben  E  Laden,  Director,  Financial  Institutions 
Regulation  Staff  at  HUD  and  were  dated  August  18, 
1993. 

■^S.  Rep.  102-282,  102dCong  ,  2d  Sess.  36 
(1992). 
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Accordijig  to  e.stimates  derived  from 
Home  Mortgage  Disclosure  Act  (HMDA) 
data,  in  1991  alone  FHLMC  purchased 
more  than  $800  million  and  FNMA 
purchased  more  than  $1  billion  of  single 
family  mortgages  that  would  have  met 
the  requirements  of  this  goal.  Due  to  the 
significant  increase  in  the  enterprises' 
business  in  1992,  their  1992  special 
affordable  purchases  presumably 
exceeded  tne  levels  attained  in  1991. '« 
The  legislative  history  of  the  Act 
provides  thit  the  goal  should  "increase 
the  [enterprises']  purchase  of 
mortgages."  •'  Given  the  estimates  of  the 
level  of  the  enterprises'  1991  purchases, 
it  is  clear  that  requiring  performance 
"above  and  beyond,"  consistent  with 
the  legislative  intent,  is  required  to 
increase  the  enterprises'  purchases. 
Otherwise,  the  overall  goals  for  1S93 
and  1994,  averaging  $750  million  for 
FHLMC  and  $1  billion  for  FN>4A  each 
year,  including  both  single  family  and 
multifamily  piutiiases,  would  require 
less  than  the  dollar  amount  of  single 
family  special  affordable  purchases  that 
FHLMC  and  FNfMA  made  in  1991  alone. 

Under  the  special  affordable  housing 
goal,  1992  performance  provides  the 
base  beyond  which  the  enterprises  must 
perform.  FNMA  noted  that  its 
performance  relevant  to  special 
affordable  housing  in  previous  years  has 
increased  its  1992  base  for  the  special 
affordable  housing  goal  and  stated  that 
FHLMC's  base  will  be  significantly 
lower  than  FNMA's.  Accordingly, 
FNM.\  requested  that  this  "competitive 
inequality"  be  eliminated  as  soon  as 
possible.23  Although  FNNL\'s  purchases 
of  special  affordable  mortgages  have 
exceeded  FHLMC's,  the  Notice  retains 
the  "above  and  beyond"  requirement  for 
the  transition  period,  because  it  is 
consistent  with  the  Act  and  its 
legislative  history.  After  that,  tbis  matter 
will  be  considered  in  implementing  the 
Secretary's  authority  to  establish  special 
affordable  housing  goals  beyond  the 
transition  period  under  section 

1333(aHl). 

FNMA  and  FHLMC  stated  that  the 
1992  base  may  be  a  distorted  benchmark 
for  the  special  affordable  housing  goal 
due  to  the  record  volume  of  business  in 
1992.  FNMA  commented  that  HUD 
should  recognize  the  effects  of  large 
shifts  in  volume  and  recommended 
adjusting  the  1992  base  to  reflect  the 
change  in  the  average  level  of  FNMA's 


>•  HMDA  data  for  1392  U  not  yet  available. 
HMDA  data  prorldst  no  Infomation  on  pun^OMs 
by  FNMA  and  FHLMC  that  would  qualify  under  the 
multifamily  portion  of  the  special  afiordable 
housing  go«l. 

>«S.  Rep.  No.  102-262, 102d  Cong..  2d  S«ss.  36 
(1992). 

"FNMA  Commant  at «. 


business  in  1993  end  1994.  Although 
fluctuations  in  business  volume  are 
likely,  1993-94  should  also  be  a  strong 
period  for  mortgage  finance  due  to:  An 
extended  decline  in  interest  rates 
following  a  long  period  of  high  interest 
rates;  the  high  level  of  FNMA  and 
FHLMC  business  to  date  in  1993;  2'  and 
the  fact  that  the  country  is  in  the  early 
stages  of  an  economic  recovery,  which 
generally  corresponds  to  a  period  of 
increased  home  purchases.  Also, 
adjusting  the  1992  base  for  the 
percentage  change  in  overall  1993-94 
volumes  would  mean  that  the  actual 
dollar  amounts  of  the  special  affordable 
housing  goals  for  1993-94  could  not  be 
established  until  1995.  Accordingly,  the 
Notice  makes  no  change  in  the 
requirement  that  1992  serve  as  the  base 
for  the  special  affordable  housing  goal. 

F^fMA  requested  that  the  time 
provided  under  the  Notice  for 
submission  of  an  estimate  of  its  special 
affordable  19*92  base  be  extended  from 
60  to  90  days.  Because  the  Secretary 
believes  that  60  days  is  a  reasonable 
time  to  prepare  its  report,  the  time 
period  has  not  been  extended.  FHLMC 
requested  that  it  not  be  required  to 
certify  its  base;  the  Notice  now  requires 
"a  good  faith  estimate,"  not  a 
certification. 

FNMA  and  FHLMC  objected  to  the 
Notic»'8  requirement  that,  to  achieve  the 
low-income  portion  of  the  multifamily 
special  affordable  housing  goal,  each 
dwelling  unit  must  be  affordable  to  low- 
income  families.  FNMA  argued  that  a 
proportional  approach— coiuiting  units 
meeting  the  goal  as  provided  in  sections 
1333(d)(3)(A)(ii)(I)  and  (H),  as  appUcabie 
to  the  very  low-,  especially  low-income 
portion  of  the  multifamily  goal — should 
also  apply  to  the  low-income  portion  of 
the  goal.  Section  1333(d)(3)(CJ  spedties 
proportionality  for  the  very  low-, 
especially  low-income  portion  of  the 
goal  but  omits  this  requirement  for  the 
low-income  portion.  Although  this  can 
be  interpreted  as  not  permitting 
proportionality  for  the  low-income 
portion,  it  may  also  be  read  as  not 
precluding  a  proportional  approach. 
After  further  review  of  the  legislative 
history,  the  Notices  have  been  changed 
to  permit  proportional  counting  for  both 
the  low-income  and  the  very  low-, 
especially  low-income  portions  of  the 
multifamily  goal. 

FHLMC  requested  that  the  Notice  base 
the  portion  of  a  multifamily  mortgage  to 
be  counted  toward  the  special  affordable 
housing  goal  on  the  number  of  units,  not 


»  FNMA  exp«cti  Its  1993  business  volumes  will 
"eqoal.  If  not  exceed,"  the  record  volumes  of  1992. 
Id.  at  IS.  Also,  FHLMC  referred  to  "cunent 
bvorable  economic  conditions."  FHLMC  Comment 

•ts. 


the  rent  levels  for  those  units.  Because 
the  Secretary  has  determined  that  the 
proportion  of  rent  levels  in  a  project 
prondes  a  more  accurate  measure  of  the 
portion  of  a  mortgage  attributable  to 
affordable  units  and  that  the  collection 
of  the  relevant  rental  data  does  not 
impose  a  significant  burden  on  the 
enterprises,  this  provision  has  not  been 
changed. 

FNMA  and  FHLMC  objected  to  the 
requirement  that,  for  purposes  of 
determining  whether  a  seller  of 
seasoned  portfolios  of  loans  is  engaging 
in  a  specific  program  to  use  proceeds  of 
sales  to  originate  additional  special 
affordable  loans  under  section 
1333(b)(1)(B),  the  enterprise  must  enter 
into  "binding  agreements"  with  sellers 
under  which  the  sellers  agree  to 
originate  additional  loans  meeting  the 
requirements  of  the  goal.  FNMA  and 
FHLMC  commented  that  lenders  might 
be  dissuaded  from  participating  in  these 
programs  because  of  rigid  requirements. 
FHIAIC  suggested  that  the  usual  system 
of  representations  and  warranties  would 
suffice.  FNMA  suggested  that  purchases 
from  "lenders  who  are  wholly  'in  the 
business'  of  making  such  loans,  such  as 
community  loan  fluids  or  community 
investment  corporations,"  automatically 
qualify  without  any  further 
assurances.22  FNMA  suggested  that  for 
other  lenders,  the  Notice  should  permit 
FNMA  to  implement  the  Act's 
requirements  as  it  deems  appropriate. 
The  Notice  has  been  modified  to  make 
clear  that  in  order  to  carry  out  this 
statutory  requirement,  the  enterprises 
are  responsible  for  assuring  that  the 
seller  is  engaged  in  a  specific  program 
to  use  the  proceeds  of  such  sales  to 
originate  additional  loans  that  meet  the 
special  affordable  housing  goal,  as 
required  by  the  Act  for  the  piuchases  of 
portfolios  of  seasoned  loans  that  count 
toward  the  goal. 

FHLMC  suggested  that  since 
rehabilitation  loans  under  section  203(k) 
of  the  National  Housing  Act,  12  U.S.C. 
1709(k),  may  not  be  readily  securitized 
through  the  Government  National 
Mortgage  Association  (GNMA), 
purchases  of  these  loans  should  qualify 
tmder  the  special  affordable  bousing 
goal.  Section  203(k)  rehabilitation  loans 
are  readily  securitized  by  GNMA. 
Accordingly,  such  loans  vfiU  not  qualify 
under  the  special  affordable  housing 
goal. 

Section  1333(b)(2)  states  that  no  credit 
is  to  be  given  imder  the  special 
affordable  housing  goals  for  refinancings 
of  existing  enterprise  portfolios.  FHLMC 
commented  that  this  should  not  be 
interpreted  as  applying  to  the 


»  FNMA  Comment  at  8. 
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enterprises'  piirchases  or  securitization 
of  individual  mortgages.  According  to 
the  comments,  neither  FNMA  nor 
FHLMC  would  know  if  such  properties 
had  been  previously  financed  by  the 
other  enterprise.  As  provided  in  the  Act, 
at  section  1333(b)(2),  this  Notice 
provides  that  the  Secretary  will  not  give 
any  credit  toward  achieving  the  special 
affordable  housing  goal  to  any 
purchases  or  securitization  of  mortgages 
associated  with  refinancing  of  FNMA's 
existing  mortgage  or  mortgage-backed 
securities  portfoUos,  nor  wiU  any  credit 
be  given  for  refinancing  of  FHLMC's 
existing  portfolios  of  mortgages  or 
mortgage-backed  securities.  This  does 
not  mean  that  FNMA  may  not  count  the 
purchase  of  individual  mortgages 
financing  properties  that  were 

Ereviously  financed  by  mortgages  that 
ad  been  purchased  by  FHLMC. 

Data  and  Related  Issues 

FNMA  criticized  the  use  of  data  from 
the  1981  Survey  of  Residential  Finance 
(SRF)  analyzing  the  1977-60  period 
because  the  material  allegedly  is 
outdated  and  overstates  multifamily 
activity.  The  SRF  is  conducted 
decennially;  data  bom  the  1991  SRF  are 
not  yet  available.  23  With  regard  to 
miUtifamily  properties,  the  1977-80 
period  is  comparable  to  the  1987-90 
period — in  both  cases,  multifamily 
conventional  mortgage  originations 
averaged  7.9  percent  of  the  total  dollar 
volume  of  conventional  mortgage 
originations,  according  to  the 
Department's  Survey  of  Mortgage 
Lwiding  Activity. 

FNMA  stated  that  the  Notice's  use  of 
HMDA  data  overstates  the  size  of  the 
central  dty  market  because  it  is  based 
on  the  "100  Percent  Method."  The 
^Totice's  estimate  of  the  size  of  the 
potential  central  dty  market  is  based  on 
data  from  the  SRF  and  the  AHS,  not  on 
HMDA  data.  Also,  in  the  instances 
where  the  Notice  did  utilize  HMDA 
data,  in  measuring  performance,  both 
the  proportional  method  and  the  "100 
Percent  Method"  were  used. 

FNMA  stated  that  the  "significant 
financing  role  performed  by  FHAA'A  in 
central  city  and  low-  and  moderate- 
income  housing  shrinks  [the]  universe 
of  eligible  loans."  "  The  Department's 
analyses  of  the  market  have  been 
conducted  only  with  data  on 
conventional  loan  originations. 


Reporting  requirements 

FNMA  urged  reconsideration  of  the 
"rigid,  detailed  data  and  reporting 
requirements  for  (FNMA]  and  its 
lenders.""  The  legislative  history 
makes  clear  that  a  key  purpose  of  the 
transition  period  is  data  gathering.^ 
Accordingly,  while  the  Notice  still 
conforms  to  the  Congressional  intent, 
changes  have  been  made  to  reduce  the 
reporting  requirements. 

FNMA  requested  that  the  due  date  for 
its  annual  report  be  extended  from  60  to 
90  days  after  the  end  of  the  year.  Under 
section  1328(a)  of  the  Act,  the  Secretary 
must  report  to  Congress  by  June  30  of 
each  year.  To  assure  adequate  time  to 
consider  data,  the  due  dates  for  reports 
have  not  been  revised. 

FNMA  commented  that  quarterly 
reports  could  be  confusing  and 
misleading  and  may  have  to  be  restated, 
because  information  needed  to 
determine  whether  a  mortgage  purchase 
coimts  toward  achievement  of  a  goal 
may  not  be  available  until  after  the  end 
of  the  first  quarter.  For  example,  FNMA 
stated  that  the  Department's  median 
income  estimates  are  generally  not 
available  imtil  April  or  May.  The  Notice 
clarifies  that  any  such  information  that 
is  released  during  a  quarter  need  not 
apply  until  the  start  of  the  next  quarter; 
thus,  if  median  income  estimates  are 
released  in  May,  those  income  levels 
could,  at  FNMA's  option,  apply  only  to 
mortgage  purchases  made  on  or  after 
July  1. 

FNMA  commented  that  detailed 
quarterly  reports  should  not  be  required 
and,  instead,  one  semiannual  report 
should  be  required  each  year.  FNMA 
stated  that  this  could  be  supplemented 
by  an  "abridged  version"  of  a  quarterly 
report  and  FT«IMA  provided  a  sample 
format  of  such  a  report.  Because  the 
Department  needs  to  evaluate  the 
enterprises'  performance  on  an  ongoing 
basis  and  particularly  diuing  the 
transition,  the  Notice  maintains  the 
requirement  for  full  quarterly  reports. 

FHLMC  requested  that  the 
E)epartment  clarify  when  the  first 
quarterly  report  will  be  due,  and 
requested  that  such  report  be  due  after 
the  first  full  quarter  of  performance 
under  the  Notice.  Since  the  1993  report 
will  cover  the  last  quarter  of  1993,  the 
Notice  clarifies  that  the  first  quarterly 
report  shall  be  for  the  first  quarter  of 
1994." 


^  An  ftltaraata  estimate  of  the  share  of  dwelling 
units  found  in  1-4  family  rental  housing  can  be 
obtained  from  the  1991  American  Housing  Surrey 
(AHS);  however,  the  AHS  estimate  is  not  restricted 
to  ivoperties  with  conventional  mortgages  and, 
thanfore,  is  not  an  appropriate  data  source. 

MfNMA  Comment  at  2  n.  1. 


>3Id.at4. 

MSee,  e.g.,  S.  Rap.  102-282, 102d  Cong..  2d  Sess. 
39  (1992). 

nThe  first  report  due  under  this  Notice  will  be 
the  annual  report  for  1993,  due  60  days  after  the 
end  of  this  year. 


FNMA  objected  to  the  requirement 
that  in  reporting  mortgages  as  qualifying 
under  the  income-based  goals  that  it 
"make  certain"  that  incomes  of 
prospective  tenants  are  reasonable.  The 
Notice  now  requires  FNMA  to 
"determine"  that  such  incomes  are 
reasonable. 

In  determining  whether  seasoned 
mortgages  count  toward  any  of  the 
goals,  FNMA  and  FHLMC  suggested  that 
for  mortgages  on  owner-occupied  and 
single  family  rental  properties  the 
owner-  or  tenant-occupancy  status  of 
dwelling  units  be  evaluated  as  of  the 
time  of  mortgage  origination,  rather  than 
the  time  of  mortgage  acquisition, 
because  FNMA  and  FHLMC  lack 
information  on  tenancy  at  the  time  a 
seasoned  mortgage  is  acquired;  these 
changes  have  been  made. 

Because  of  the  nature  of  information 
available,  FNMA  also  requested  that  the 
Notice  darify  that  rents  for  multifamily 
rental  units  be  measured  at  the  time  of 
mortgage  acquisition;  the  Notice 
clarifies  this  position.  FHLMC  requested 
that  for  purchases  of  seasoned  loans, 
these  requirements  only  apply  to  loans 
originated  after  January  1, 1993,  because 
much  of  the  required  information  was 
not  available  prior  to  this  date.  Pursuant 
to  the  Act.  income  information  is 
essential  to  determine  whether 
particular  dwelling  units  coimt  toward 
achievement  of  the  low-  and  moderate- 
income  housing  and  spedal  affordable 
housing  goals.  Accordingly,  the 
requirements  apply  to  all  loans  whether 
or  not  originated  before  1993.  Where 
such  information  is  not  available  to  the 
enterprises,  the  Notice  provides  that 
mortgages  on  such  properties  will  not  be 
induded  in  the  calculation  of  any  of  the 
housing  goals. 

For  single  family  rental  properties, 
FNMA  and  FHLMC  stated  that  income, 
race,  and  gender  information  on  tenants 
required  under  the  Notice  is  not 
available  to  the  enterprises.  FNMA 
requested  that  it  not  be  required  to 
colled  and  report  that  data.  Section 
1324(b)(3)  requires  the  Secretary  to 
"analyze  data  on  income,  race,  and 
gender  and  compare  such  data  with 
larger  demograpnic,  housing,  and 
economic  trends"  and  report  that 
analysis  to  Congress.^s  This  information 
was  intended  to  assist  the  Secretary  in 
reporting  to  (Congress.  Pending  further 
consideration,  the  Notice  has  been 
changed  to  require  this  information  only 
where  it  is  available.  However,  in  the 


»  Sections  13Sl(p)  and  1382(s)  require  the 
enterprises  to  report  to  Congreu  and  the  Secretary 
"the  income  class  of  tenants  of  rental  housing  (to 
the  extent  such  information  is  available)." 
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future,  data  of  this  nature  may  be 
required. 

Utihty  Costs 

The  Notice  previously  provided  that 
in  applying  the  rent  test  of  affordabiUty, 
contract  rent  could  be  used  where  the 
enterprise  knew  that  all  utilities  were 
included. N  Otherwise,  the  cost  of 
utilities  that  were  not  included  had  to 
be  added  to  contract  rent.  Such  utility 
costs  could  be  the  actual  costs  paid  by 
the  renter,  the  section  8  utility 
allowance,  or  utility  costs  as  calculated 
under  a  method  approved  by  the 

Secretary. 

FHLMC  commented  that  the 
collection  of  utility  data  is 
unnecessarily  burdensome  and 
requested  that  the  Notice  clarify  that 
FHLMC  may  use  actual  utility  data. 
Section  8  data,  or  an  alternative 
approved  by  the  Secretary:  in  fact,  the 
proposed  Notice  stated  this,  and  this 
Notice  reiterates  this  point.  FNMA 
stated  that,  although  it  recognized  the 
need  to  consider  utilities,  the  utility 
requirement  was  unworkable  because 
FINMA  has  very  Uttle  information  on 
utilities  included  in  contract  rents  or  on 
utilities  paid  by  tenants.  Thus,  FNMA 
stated  that  it  "would  not  be  able  to 
comply  at  present  with  the  Notice's 
requirements  for  calculating  utility  costs 
for  all  our  multifamily  properties 
around  the  country,"  ^  and  noted  that 
140.000  such  dwelling  units  were 
located  in  the  properties  securing  the 
multifemily  mortgages  it  purchased  in 
1992. 

The  Department's  projections  indicate 
that  collection  of  actual  data  may  be  less 
burdensome  than  suggested,  because 
these  multifomily  units  were  located  In 
approximately  2000  multifamily 
properties,  and  obtaining  utility 
information  on  2000  properties  would 
not  impose  an  undue  data  burden  on 
FNMA. 

Nonetheless,  to  ensure  that  utilities 
are  included  in  rent,  the  Department  has 
developed  utility  allowances,  based  on 
information  from  the  1991  American 
Housing  Survey/^OlS^In  e^tabUshing 
these  alloWanoes,  the  Department 
analyzed  AffS  data  on  the  median 
costs.^>  based  on  unit  type,  paid  by 
renters  in  both  multifamily  and  single 


»Tbe  Departmmt  notes  tlut  1S91  AHS  dAta 
indicate  that  electriciry  is  paid  separately  from 
cootract  r«at  by  tenants  in  87  percent  of  all  rental 
units,  and  that  aome  ulii  'Jes  are  paid  .oepaiately 
from  cootract  rant  in  8d  percent  of  all  rental  units. 

lOKNMA  Comment  at  S. 

>>  The  AHS  medians  have  been  adjusted  for  the 
percentage  change  in  the  Consumer  Price  Index  for 
Fuel  and  Other  Ulilitia*  ))etween  July-  December 
1991  (tha  period  wrhen  the  AHS  was  ccnductad) 
and  tha  most  recant  three  month  period  (May-hjly 
1993). 


family  properties  for  electricity,  gai,  oil, 
and  water,  for  each  of  the  Department  of 
Energy's  five  Climate  2^nes.i2  These 
allowances  provide  an  alternative  to  the 
methodologies  previously  contained  in 
the  Notice  and  should  be  easily 
implemented  by  the  enterprises.  If  these 
utility  allowances  are  used,  the 
appropriate  allowance  must  be  added  to 
the  contract  rent  for  the  rental  unit 
unless  all  utilities  are  included  in  the 
contract  rent  for  a  unit.'' 

Definitions 

FNMA  requested  that  the  Secretary 
allow  credit  enhancement  activities  to 
count  as  "mortgage  purchases"  under 
the  low-  and  moderate-income  and 
central  cities  goals.  The  comment 
described  a  multifamily  credit 
enhanc»ment  transaction  carried  out 
with  a  number  of  state  and  local 
housing  agencies  in  which  FNMA  puts 
up  mortgages  as  collateral  to  reduce  the 
costs  of  bond  financings.  FNMA  argued 
that  this  activity  is  equivalent  to  the 
issuance  of  a  mortgage-backed  security 
under  which  FNMA  assumes  the  credit 
risk  in  the  financing  of  mortgages. 
Because  the  described  transaction  is 
substantially  similar  to  a  mortgage 
purchase,  the  Notice  has  been  revised  to 
allow  qualifying  mortgages  funded 
tmder  this  particular  type  of  transaction 
to  be  coimted  as  mortgage  purchases. 
This  Notice  only  approves  this 
particular  credit  enhancement 
transaction  to  be  treated  as  a  mortgage 
purchase.  Other  kinds  of  credit 
enhancement  transactions  will  not  be 
considered  mortgage  purchases  and  will 
not  count  under  these  goals  unless  such 
transactions  are  reviewed  and 
specifically  approved  by  the  Secretary 
for  this  purpose. 

FNMA  commented  that  equity 
investments  in  low-income  housing  tax 
credits  (LIHTCs)  and  purchases  of  state 
and  local  government  mortgage  revenue 
bonds  (MRBs]  should  in  the  future  be 
included  as  "mortgage  purchases." 
Decisions  regarding  niture  goals  have 
not  been  made. 

FHLMC  commented  that 
commitments  to  buy  mortgages  should 
be  included  in  the  definition  of 


"  Bocause  higher  costs  (or  oil  and  gas  in  colder 
regions  are  largely  oSset  by  higher  costs  for 
electricity  in  wanner  regioos,  regional  variatiaas  in 
utility  costs  need  not  be  Itkea  into  account  during 
the  transition  period. 

"  In  cases  where  no  utilities  are  included  in 
contract  rent,  these  allowances  mav  yield 
underestimates  of  gross  rent,  and  in  casas  where 
most  utilities  are  included  in  contract  rent,  these 
allowances  may  yield  overestimates  of  gross  rent 
Because  the  allowances  incorporate  Information  of 
the  frequency  of  inclusion  or  exclusion  of  rarious 
utility  costs  In  contract  rent,  these  effects  will 
largely  ofisat  each  other. 


"mortgage  purchases."  Because  a 
commitment  is  not  eqmvalent  to  a 
"mortgage  purchase,"  the  definition  has 
not  been  changed.  However,  the  Notices 
now  provide  that  the  enterprises  may 
submit  information  on  commitments  in 
their  reports  to  the  Secretary  concerning 
the  special  a^rdable  housing  goal. 

FmAdC  Requested  that  its  activities 
under  section  542  of  the  Act  **  be 
included  in  the  definition  of 
"conventional  mortgage"  even  though 
such  activities  would  involve 
guarantees  by  the  Federal  government. 
'Under  section  542(a).  the  Secretary  is 
required  to  demonstrate  the 
effectiveness  of  providing  new  forms  of 
credit  enhancement  for  multifamily 
loans  and  to  evaluate  the  effectiveness 
of  entering  into  arrangements  with 
FNMA  and  FHLMC  involving 
reinsurance  and  risk-sharing.  The 
Secretary  may  then  enter  into  such 
agreements  pursuant  to  section  542(b), 
under  which  the  Secretary  would 
assume  portions  of  the  risk  (section 
544(3))."  To  the  extent  FNMA  or 
FHLMC  assumes  credit  risk  under  such 
agreements  and  to  the  extent  the 
enterprises'  activities  otherwise  qualify 
under  the  Act  and  this  Notice,  the 
enterprises  shall  receive  partial  credit 
under  the  goals  considering  the  extent 
of  the  enterprises'  risk  as  established 
under  this  section  542  program. 

FNMA  suggested  that  a  '  seasoned 
mortgage"  be  defined  as  any  mortgage 
originated  five  years  or  more  before  its 
purchase  by  FNMA.  FNM.\  said  that 
lenders  may  hold  adjustable-rate 
mortgages  (ARMs)  up  to  five  years  after 
origination.  The  Department's  definition 
is  the  customary  definition  used  in 
mortgage  financing  and  is  also  used  in 
the  definition  of  "seasoned  mortgage" 
contained  in  the  Glossary  to  FNMA's 
Selling  Guide.  August  15. 1991.  The 
definition  of  "seasoned  mortgage"  has 
not  been  modified. 

FNMA  and  FHLMC  commented  that 
the  definition  of  "mortgage"  should 
include  loans  on  cooperatives;  this 
addition  has  been  made. 

FNMA  commented  that,  although 
"rural"  and  "underserved"  were  not 
defined,  the  Notice  required  FNMA  to 
report  information  on  mortgages  in  rural 
areas  and  in  underserved  areas.  The 
reporting  requirements  for 
"underserved  "  areas  has  been  deleted 
and  a  definition  for  "rural  area"  has 
been  added  to  the  Notices. 

FNMA  commented  that  lenders  report 
to  FN\L\  a  category  of  "other  minority." 
in  addidon  to  the  minority  categories 
included  in  the  definition  of  minority. 


>«  Codified  as  a  cote  to  12  U.S.C  1707. 
"Id. 
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In  the  Notice,  the  definition  is  used  in 
defining  "minority  census  tract"  and 
"concentrated  minority  census  tract" 
and  it  is  not  used  in  reporting  which 
mortgages  are  purchased  by  FNMA  from 
minority  borrowers.  Accordingly,  the 
definition  has  not  been  revised. 

FHLMC  suggested  that,  for  counties  in 
non-metropolitan  parts  of  a  state,  the 
definition  of  "median  income"  should 
permit  the  use  of  the  greater  of  the 
county's  median  income  or  the  median 
income  for  the  entire  non-metropolitan 
part  of  the  state.  FHLMC  stated  Uiat  this 
change  would  aid  some  families  who 
live  in  particularly  poor  counties  that 
may  not  be  low-income  based  on  the 
county's  median  income  but  may  be 
low-income  based  on  the  state's  non- 
metropolitan  median-income.  FHLMC 
argued  that  this  approach  has  been 
applied  in  defining  eligibility  for  certain 
housing  subsidy  programs,  including 
HOME  and  LIHTCs.  The  Department 
notes  that  under  these  programs, 
eligibiUty  is  based  on  a  fraction  of 
median  family  income  rather  than 
median  income.  These  programs 
therefore  do  not  provide  pertinent 
precedents  here.  The  Notice  does  not 
change  the  definition  of  "median 
income."  Based  on  data  provided  during 
the  transition,  the  Department  will 
study  this  issue  in  connection  with 
future  goals  for  rural  and  underserved 
anaas. 

FHLMC  requested  that  the  Notice 
allow  increases  in  the  affordability 
standard  for  rents  for  high-rent  areas.  In 
this  case,  also,  the  precedent  from 
housing  subsidy  programs  does  not 
apply  and  such  an  adjustment  is  not 
appropriate.  Under  other  programs, 
eligibility  is  based  on  a  fraction  of 
onadian  family  income  rather  than 
median  income.  Further,  under  the  test 
in  the  Act,  90  percent  of  all  rental 
housing  is  affordable  to  low-  and 
moderate-income  families.  Accordingly, 
^ere  is  no  need  to  permit  adjustment  of 
the  test. 

FHLMC  stated  that  when  it 
underwrites  a  multifamily  mortgage,  the 
rant  used  is  the  average  contract  rent  by 
unit  type.  Accordingly,  requiring  the 
use  of  actual  contract  rent  for  each 
individual  unit  in  determining  whether 
units  coimt  under  the  low-  and 
moderate-income  housing  and  special 
affordable  housing  goals  would  be 
burdensome.  The  Notice  has  been 
revised  to  require  each  enterprise  to  use 
actual  rents  on  individual  units  in 
multifamily  properties  where  actual 
rents  are  available;  where  actual  rents 
are  not  available,  average  contract  rent 
by  unit  type  may  be  used. 


Similarly,  FHLMC  commented  that  it 
should  be  permitted  to  use  either  rents 
or  incomes  to  measure  affordability  for 
all  imits  in  a  single  multifamily  project 
and  that  it  should  not  be  required  to  use 
both.  The  Notice  has  been  changed  to 
permit  use  of  either. 

Miscellaneous  Comments 

FNMA  and  FHLMC  objected  to  the 
provisions  in  the  Notices  that  the  goals 
or  specifications  could  be  revised  using 
the  same  procedure  as  the  original 
issuance  of  the  Notices  rather  than  by 
regulation.  Because  there  is  a  special 
process  for  establishment  of  the 
transitional  goals  and  rulemaking  is  not 
required,  to  maintain  flexibility  during 
the  transition  period  this  section  of  the 
Notice  has  not  been  changed. 

In  connection  with  determining  a 
pfoperty's  location  for  purposes  of 
determining  whether  the  property  is 
located  in  a  central  city.  FHLMC 
commented  that  the  Notice's  reference 
to  "a  smaller  geographic  segment" 
should  be  replaced  with  "some  other 
geographic  segment."  The  Notice  has 
been  changed  to  reflect  FHLMC's 
suggestion. 

Accordingly,  the  Notice  of  Interim 
Housing  Goals  is  set  forth  as  follows: 

Interim  Housing  Goals  for  the  Federal 
National  Mortgage  Association 

I.  The  Low-  and  Moderate-Income  Housing 
Goals 

II.  The  Central  Qfies  Housing  Goals 

III.  The  Special  Affordable  Housing  Goal 

IV.  General  Requirements 

V.  Definitions 

VI.  Revision  of  the  Notice 

VII.  Monitoring  and  Enforcing  Compliance 

VIII.  Housing  Finance  Reports 

I.  The  Low-  and  Moderate-Income 
Housing  Goals 

A.  Establishment 

Under  the  Federal  Housing 
Enterprises  Financial  Safety  and 
Soimdness  Act  of  1992  (12  U.S.C.  4561- 
4567),  the  goals  for  the  purchase  of 
mortgages  on  housing  for  low-  and 
moderate-income  families^are  intended 
to  achieve  increased  purchases  by  the 
Federal  National  Mortgage  Association 
(FNMA)  of  such  mortgages. 

In  establishing  the  low-  and  moderate- 
income  housing  goals,  section 
1332(b)(l)-(6)  of  the  Act  requires  the 
Secretary  to  consider: 

1.  National  housing  needs; 

2.  Economic,  housing,  and 
demographic  conditions; 

3.  Tne  performance  and  effort  of  the 
enterprises  toward  achieving  the  low- 
and  moderate-income  housing  goal  in 
previous  yeeirs; 

4.  The  size  of  the  conventional 
mortgage  market  serving  low-  and 


moderate-income  families  relative  to  the 
size  of  the  overall  conventional 
mortgage  market; 

5.  The  ability  of  the  enterprises  to 
lead  the  industry  in  making  mortgage 
credit  available  for  low-  and  moderate- 
income  families;  and 

6.  The  need  to  maintain  the  sound 
financial  condition  of  the  enterprises. 

B.  Underlying  Data 

In  considering  the  factors  under  the 
Act  to  establish  these  goals,  the 
Secretary  relied  upon  data,  including 
data  gathered  under  the  American 
Housing  Survey,  other  government 
reports,  the  Home  Mortgage  Disclosure 
Act  (12  U.S.C.  2801  et  seq.)  (HMDA), 
and  data  gathered  from  FNMA,  to 
determine  national  housing  needs; 
economic,  housing,  and  demographic 
conditions:  the  size  of  the  conventional 
mortgage  market  serv'ing  low-  and 
moderate-income  femiUes  relative  to  the 
size  of  the  overall  conventional 
mortgage  market;  and  the  ability  of 
FNMA  to  lead  the  industry  The 
Secretary  used  data  provided  by  FNMA 
and  data  gathered  under  HMDA  to 
determine  FNMA's  prior  performance  in 
meeting  the  needs  of  low-  and 
moderate-income  families  and  FNMA's 
financial  condition. 

C.  Consideration  of  the  Factors 
1.  National  Housing  Needs 

Housing  affordability  is  a  problem  for 
many  American  families  nationwide.'* 
Between  1979  and  1989,  households 
paying  more  than  30  percent  of  their 
income  for  housing  rose  from  42  percent 
to  43  percent  among  renters,  and  from 
17  percent  to  19  percent  among 
owners.'^ 

Affordability  problems  are  greatest 
among  lov(-  and  moderate-income 
renters  and  are  most  frequent  and  severe 
among  the  lowest  income  renters.  In 
1989,  when  the  average  gross  rent/ 
income  ratio  for  renters  with  incomes  in 
excess  of  area  median  income  was  21 
percent,  this  ratio  was  62  percent  for 
renters  with  incomes  below  30  percent 
of  median  and  38  percent  for  renters 
with  incomes  between  31  and  50 
percent  of  median. J* 

The  percentage  of  American  families 
owning  their  own  home  increased  in 


"Since  the  early  1980s,  "aSordable  bousing"  hds 
meant  housing  for  which  the  homeowner  or  renter 
pays  no  more  than  30  percent  of  family  income  for 
housing  costs,  including  utilities. 

'''U.S.  Departments  of  Housing  and  Urban 
Development  and  Commerce,  American  Housing 
Survey  for  the  United  Sutes  in  1989  (July  1991). 

'•Tabulations  of  US.  Departments  of  Housing 
and  Urt>an  Development  and  Commerce.  American 
Housing  Survey  for  the  United  States  in  1989  (July 
1991}  performed  by  HUD  Office  of  Policy 
Development  and  Research 
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virtually  every  year  of  the  1960s  and  the 
1970s,  reaching  a  peak  of  65.8  percent 
in  1980.  The  homeownership  rate  then 
fell  below  65  percent  during  the  first 
half  of  the  1980s.  In  the  last  few  years, 
declining  home  prices  and  lower 
mortgage  rates  have  reduced  the  cost  of 
owning  a  home.  However,  due  to 
unemployment  and  weak  income 
growth,  this  cost  reduction  has  not  led 
to  an  increase  in  the  homeownership 
rate,  which  stood  at  64.3  percent  in  the 
first  half  of  1993— below  the  rates  for 
1972-84.J9  The  average  income  of  the 
greatest  source  of  potential  first-time 
home  buyers,  married  couples,  aged  25- 
29.  who  rent,  was  $24,946  in  1991. 
down  from  $26,600  in  1989  (both  in 
1989  constant  dollars).  Among  the  25- 
29  age  group,  the  homeowTiership  rate 
declined  to  32.8  percent  in  1991,  down 
from  43.3  percent  in  1980.  Sharp 
declines  in  homeownership  have  also 
occurred  for  families  in  which  the  head 
of  household  is  30-39  years  of  age.*> 

Examined  by  income,  the  drop  in 
home  ownership  during  the  1980s  was 
greatest  among  low-  and  moderate- 
income  families — ownership  rates 
remained  constant  or  increased  among 
households  with  incomes  above  area 
median.  Among  low-  and  moderate- 
income  families,  declines  in  ownership 
were  greatest  among  families  with 
children.  Indeed,  among  moderate 
income  families,  ownership  rates 
actually  rose  between  19'^8  and  1989  for 
all  household  types  other  than  families 
with  children;  the  ownership  rate  for 
families  with  children  dropped  from  78 
to  70  percent.*' 

During  the  1980s,  the  rate  of  new 
household  formations  declined  and,  in 
the  1990s,  the  rate  is  expected  to  decline 
further  to  an  estimated  1,205,000 
households  annually.*^  The  number  of 
people  turning  twenty  years  of  age  will 
start  to  grow  again  in  the  mid-1990s. 

The  Act  requires  FNMA  to  play  a 
major  role  in  assisting  low-  and 
moderate-income  households  in 
obtaining  housing.  Ehmng  the  next  few 
years,  homes  will  be  more  affordable  for 
many  people  due  to  lower  inflation  and 
lower  interest  rates.  Slow  growth  of 
households,  discussed  above,  should 
mean  moderate  demand  in  the  housing 
market,  allowing  continuation  of 


favorable  market  conditions  for  new 
home  buyers.  Under  these  conditions, 
the  opportunity  exists  for  significant 
growth  of  the  homeownership  rate  in 
the  population,  including  that  for  low- 
and  moderate-income  families,  and  this 
growth  can  be  affected  substantially  by 
the  activities  of  FNMA. 

2.  Economic.  Housing,  and 
Demographic  Conditions 

A  number  of  developments  in 
economic,  housing,  and  demographic 
conditions  are  of  concern  to  the 
Secretary,  including: 

a.  The  number  of  homeless 
individuals.  The  precise  number  of 
homeless  individuals  is  difficult  to 
determine,  but  a  study  by  the  Urban 
Institute  estimated  that  there  were 
between  496,000  and  600,000  homeless 
persons  in  the  United  States  during  a 
seven-day  period  in  March  1987,  and 
more  than  one  million  persons  were 
homeless  at  some  time  during  that 
year.«  The  Congressional  Budget  Office 
estimated  a  one-day  homeless 
population  of  approximately  700,000  for 
1991.**  The  Census  Bxireau 
supplemented  its  regular  1990  census 
operations  with  a  special  one-night 
"Street  and  Shelter  Night"  count  of  the 
homeless,  and  found  more  than  228.000 
homeless  individuals  at  emergency 
homeless  shelters  and  at  pre-identified 
street  locations  on  the  night  of  March 
20,  1990.«5 

b.  The  number  of  low-income  renter 
households  spending  50  percent  or  more 
of  their  income  on  housing,  which  rose 
from  4.3  million  in  1978  to  5.4  million 
in  1989.'«« 

c.  The  increase  in  the  percentage  of 
poor  homeowners  paying  a  high 
proportion  of  their  income  for  housing 
costs.  Specifically,  30.6  percent  of  poor 
homeowners  spent  60  percent  or  more 
of  their  income  on  housing  in  1978;  this 
figure  rose  to  33.1  percent  in  1989.*' 

d.  The  decline  in  the  number  of  low 
rent  units  in  the  housing  stock.  "Hie 


"U.S.  Department  of  Commarce  News,  Bureau  of 
the  CaDsu-t,  Ceosiu  Butmu  Keports  on  Rasidsntial 
Vacancies  and  Homeownenhip  (July  23,  1^93). 

<«  joint  Ceattr  for  Hoiuing  Studies  of  Harvard 
University.  The  State  of  the  Nation's  Hoiuiog  12. 
28  (1902). 

*'  Nelion  and  Khadduri.  'To  Whom  Should 
Limited  Housing  Resources  Be  Directed?".  3 
Housing  Pohcy  Debate  1,  21  (1992). 

«  Armijo,  BersoQ.  Obrinsky.  and  Valgeirssoa. 
"Demographic  and  Economic  Trends."  1  J.  Housing 
Research  21,  26  (1990). 


*^  IntarageDcy  Council  on  the  Homeless, 
Executive  Summary:  The  1990  Annual  Report  of  the 
Interagency  Council  on  the  Homeless  20  (1991). 

**Id.  at  21.  This  G^ire  was  based  cc  a 
memorandum  writtcm  by  the  Congressional  Budget 
Office  which  used  the  1967  Urban  Instilate  study 
as  its  starting  potM  and  was  updated  using  a  S 
percent  anmuJ  growth  rate. 

*^  Interageocy  Council  on  the  Homeless,  Fact 
Sheet.  "How  Many  Homeless  People  Are  ThereT," 
AprU  1991,  No.  1-1. 

<«  Nelson  and  Khadduri.  "To  Whom  Should 
Limited  Housing  Rasoiircos  Be  Directed,"  3  Housing 
Policy  Debate  1. 16  (1992). 

*^  Ceotar  on  Budget  and  Policy  Priorities  and  Low 
Income  Housing  Serv-ice,  A  Place  to  Call  Home  5 
(April  1969)  and  U.S.  Departments  of  Housing  and 
Urban  Development  and  Commerce.  American 
Housmg  Survey  for  the  United  States  in  1989  at  112 
Quly  1991). 


affordable  rental  housing  stock  (the 
number  of  rental  units  with  rents  less 
than  $300  per  month,  in  constant  1989 
dollars)  fell  from  9.9  million  units  in 
1974.  to  9.5  million  units  in  1985,  and 
9.0  million  units  in  1989.*«  The  decline 
has  been  greatest  for  affordable 
unsubsidized  units,  which  fell  from  7.8 
million  in  1974  to  5.0  million  in  1989.*» 

e.  The  drop  in  multifamily  housing 
starts.  In  1991,  only  138,000  units  in 
new  private  multifamily  structures  (5  or 
more  imits)  were  started;  in  1992.  this 
figure  rose  minimally  to  139.000  units, 
but  for  the  first  half  of  1993,  multifamily 
starts  have  fallen  below  the  1991  level.^o 
Multifamily  starts  in  1991  and  1992 
were  far  below  the  annual  average  of 
457.000  unit*  for  1964-90.'i  The  total 
number  of  private  housing  units  started 
in  1991  was  at  the  lowest  level  since 
World  War  II.  Although  starts  rose  by 
18.5  percent  in  1992,  to  1.2  million 
units,  they  were  still  below  the  levels 
attained  in  26  of  the  30  years  from  1960 
through  1989. 

The  current  housing  market  is 
characterized  by  an  increase  in  the 
refinancing  of  existing  mortgages.  The 
volume  of  refinancings  depends 
primarily  on  changes  in  interest  rates. 
When  interest  rates  fall  significantly, 
homeowners  can  reduce  their  borrowing 
costs  by  refinancing  their  mortgages, 
and  refinancings  often  become  a  high 
percentage  of  FNMA's  total  business. 
Conversely,  when  interest  rates  rise 
significantly,  refinancings  usually 
become  a  small  share  of  mortgage 
activity. 

In  1982,  the  average  30-year  fixed  rate 
mortgage  interest  rate  reached  a  record 
high  of  15.1  percent.  This  rate  declined 
steadily  through  1988  to  9.2  percent,  but 
it  still  exceeded  the  rates  that  prevailed 
in  the  19608  and  1970s.  In  1989  and 
1990,  mortgage  rates  again  exceeded  10 
percent,  before  dropping  to  an  average 
of  8.2  percent  in  1992.  The  July  1993 
rate  was  7.20  percent — the  lowest  level 
since  1968.« 

As  a  result  of  the  increase  in  mortgage 
interest  rates  from  1988  to  1989. 
refinancings  decreased  from  24  percent 
of  all  mortgage  originations  in  the  first 
half  of  1988  to  20  percent  in  the  first 
half  of  1989.  As  a  result  of  the  sharp 
decline  in  mortgage  interest  rates  in 


«•  Joint  Center  for  Housing  Studies  of  Harvard 
University,  The  State  of  the  Nation's  Housing  35 
(1092).  The  19S9  figure  raflacU  Census  ad)ustmest 
of  fuel  and  utilities  measuremaot 

*»  Id.  »l  3i-36. 

>o  Council  of  Economic  Advisers.  Economic 
indicators  19  (August  1993). 

"  ESata  on  multi&nuly  housing  starts  is  not 
available  for  years  prior  to  1964. 

92  Council  of  Economic  Advisers,  Economic 
Indicators  30  (August  1993)  and  Economic  Report 
of  the  President  426  (January  1993). 


Federal  Regirter  /  Vol.  58,  No.  196  /  Wednesday.  October  13,  1&93  /  Notices 


53059 


1991  and  1992,  refinancings  accounted 
for  52  percent  of  all  mortgages  closed  in 
1992." 

HMDA  data  indicates  that  in  1990  the 
income  levels  of  families  refinancing 
closely  approximated  the  income  levels 
of  families  obtaining  home  purchase 
mortgages.  In  that  year,  25.0  percent  of 
home  purchase  conventional  mortgage 
originations  were  made  to  bcirrowers 
with  incomes  below  area  median;  the 
corresponding  Rgure  for  refinancings 
was  also  25.0  percent.  If  only 
conventional  mortgages  below  the 
conforming  loan  limit  were  counted, 
these  1990  perceniages  would  both  rise 
to  approximately  28  percent.**  Analysis 
of  the  1991  HMDA  data  by  the  Federal 
Reserve  Boa^d  indicates  that  ebout  32 
percent  of  conforming  conventional 
hbme  purchase  mortgages  were  made  to 
borrowers  with  incomes  below  area 
median;  the  corresponding  figure  for 
refinancings  was  about  28  percent. 
Despite  the  difference  in  data  for  the 
low-  and  moderate-income  shares  of 
home  purchase  mortgages  and 

S^financings,  the  data  also  suggest  that 
yen  if  half  of  FNMA's  mortgage 
lUrchases  were  refinancings,  FNMA 
could  still  reach  the  30  percent  low-  and 
moderate-income  target.  A  high  volume 
of  refinancings  would  not  prevent 
fNMA  from  meeting  the  goals  in  this 
Notice. 

The  demographic  composition  of 
persons  seeking  housing  has  changed 
significantly  in  recent  years,  reflecting 
changes  in  family  structure.  Single- 
person  and  single-parent  households 
feave  increased  as  a  portion  of  the 
population  more  than  other  household 
^pes.  The  number  of  single-parent 
ItDuseholds  increased  by  15  percent 
l^kween  1985  and  1989;  the  number  of 
married-couple  households  with 
children  did  not  change  significantly 
louring  the  same  period.  Only  35  percent 
of  single-parent  households  were 
homeovtmers  compared  to  74  percent  of 
married  couples.  Although  single-parent 
households  had  lower  monthly  housing 
costs  than  married  couples  with 
(ttiildren,  single-parent  households,  on 
average,  pay  a  larger  proportion  of  their 
fiamily  income  for  housing  costs  than 
married  couples  with  children  {24 
percent  compared  to  19  percent, 
respectively,  for  owners;  34  percent 


compared  to  23  percent,  respectively, 
for  renters). 53 

The  Bureau  of  the  Census  has 
reported  growing  inequaUty  in  the 
distribution  of  income  from  1981  to 
1991.  Those  in  the  lowest  20  percent 
income  group  saw  their  share  of 
aggregate  hotisehold  income  decrease 
from  4.1  percent  in  1981  to  3.8  percent 
in  1991,  while  those  in  the  highest  20 
percent  income  group  saw  their  share  of 
aggregate  household  income  increase 
from  44.4  percent  to  46.5  percent 
betwsen  1981  and  1991. s"  This  greater 
disparity  in  incomes  has  led  to  increases 
in  both  the  nimiber  of  cdfluent 
homeowners  and  the  number  of  persons 
who  find  it  difficult  to  purchase 
adequate  shelter. 

The  rental  vacancy  rate  fell  as  low  as 
5.0  percent  in  the  late  1970s  and  the 
early  1980s,  but  it  has  exceeded  7 
percent  from  1986  through  the  first  half 
of  1993.  Despite  the  large  number  of 
vacant  units  and  weak  economic 
growth,  monthly  rental  costs  (in  1989 
constant  dollars)  declined  by  only  1.2 
percent  by  1991  from  the  20  year  peak 
rental  costs  of  1987  and  1988.5'' 

Congress  included  goals  for  the 
purchase  of  mortgages  on  housing  for 
low-  and  moderate-income  families  in 
the  Act  to  ensure  that  FNMA's 
affirmative  obligation  to  faciUtate  the 
financing  of  housing  for  low;  and 
moderate-income  families  is  carried  out. 
Current  economic,  housing,  and 
demographic  conditions  substantiate  the 
need  for  and  support  these  goals  for 
financing  housing  for  low-  and 
moderate-income  families  as  set  forth  in 
this  Notice. 

3.  Performance  and  Effijrt  of  FNMA 
Toward  Achieving  the  Goal  in  Previous 
Years 

While  tl-ese  are  the  first  low-  and 
moderate-income  goals  established 
under  this  Act.  some  data  is  available 
concerning  the  income  of  homeowners 
whose  mortgages  were  purchased  by 
FNMA  for  the  1990-92  period.58  An 
analysis  of  this  data,  gathered  under  the 


"  Monthly  average  lefinanciag  data  obtained 
from  FHLMC't  Primary  Mortgage  Market  Survey 
(Febniary  8. 1993). 

*'Canner  and  Gabri3l.  "Market  Segmentation  and 
Lander  Specialization  In  the  Primarv  and 
S«conda,T  Mortgage  Markets,"  3  Housing  Policy 
Dehate  2S5-ZS7,  282  (1992)  (hereinafter  "Cannar 
and  Gofariel'l. 


'I  U.S.  Eiepartment  of  Commaice,  Economics  and 
Statistics  Administratioa  Bureau  of  the  Census. 
Housing  Charbct eristic*  of  One-Parea!  Households: 
1969  Series  H-121.  No.  92-2  1-2  (1992). 

**  U.S.  Department  of  Commerce,  Economics  and 
Statistics  AdininistratioD.  Bureau  of  the  Consul. 
Moony  Incon^n  af  Households,  Families,  ainl 
Persous  in  the  United  Sutes:  1991  Series  P-eO.  No 
180  xiv-xv  (1992) 

>^  Joint  Center  for  Housing  Studies  of  Harvard 
University,  The  State  of  the  Nabon'i  Housing  33 
(1992). 

"Since  1978.  FNMA  has  operated  under  a  30 
percent  goal  for  purchases  of  mortgages  on  housing 
for  low-  and  moderate-income  £unilies,  but  th<« 
goal  was  based  on  housing  prices  (as  a  proxy  for 
income)  pursuant  to  HUD  regulations  promulgMad 
under  the  FNMA  Charter  Act  See  24  CFR  81.17. 


Home  Mortgage  Disclosure  Act  (HMDA), 
shows  that  23  percent  of  mortgages 
purchased  by  FNTslA  in  1990  provided 
financing  for  home  buyers  with  income 
less  than  area  median  family  income." 
Analysis  of  1991  HMDA  data  by  the 
Federal  Reserve  Board  shows  that  this 
percentage  increased  in  1991,  to  about 
26  percent. 

An  analysis  by  FNMA  of  its  1991 
mortgage  purchases  foimd  that: 

a.  Approximately  23.3  percent  of  the 
owner-occupied,  single-unit  loans 
purchased  or  securitized  by  FNMA  and 
originated  in  1991  were  secinred  by 
properties  purchased  by  families  with 
incomes  not  in  excess  of  1991  median 
area  income; 

b.  FNMA  purchased  mortgages 
financing  housing  for  approximately 
113,000  households  in  1-  to  4-unit 
rental  properties  in  1991  and,  based  on 
previous  experience.  FNMA  believes 
that  the  majority  of  these  households 
were  of  modest  means;  and 

c.  FNMA  has  more  than  $22.5  billion 
of  multifamily  loans  in  its  portfoho  and 
mortgage-backed  securities,  comprising 
3.7  percent  of  the  dollar  amount  of  its 
conventional  mortgages — in  1991, 
FNT^iA  estimated  that  its  new 
multifamily  business  financed  housing 
for  more  than  127,000  units  and  that 
most  of  these  are  imits  housing  low-  or 
moderate-income  families.^ 

In  a  letter  to  the  Department  .(^i  a 
FNMA  official  stated  that  FNMA  had 
updated  and  refined  its  analysis  of  its 
mortgage  purchases  by  examining  a  one 
percent  random  sample  of  its  loan  files 
as  part  of  its  post-purchase  review  of 


>9Caaner  and  Gabriel,  supra  note  54.  at  241,  2'9, 
and  282.  The  maiority  of  refinanced  mortgages  are 
conventional  mortgagaa. 

There  are  several  diffcrencas  betwp-u  the  data 
gathered  under  HMDA  and  the  data  required  to 
evaluate  compUance  with  the  low-  and  mciarate- 
Income  bousing  goal  under  the  Act  incluamg  that 
the  HMDA  data:  (1)  Coocenu  the  numbe/  of  home 
mortga)!«s.  while  the  Act  refers  to  dwelling  units — 
thus,  tne  HMDA  data  does  not  distinguish  between 
a  lOO-unit  multifamily  property  with  a  single 
mortgage  and  a  l-unit  property:  (2)  excludes  all 
loans  outside  of  metropolitan  areas  (MS.\s):  and  (3) 
is  derived  only  from  reports  from  financial 
institutions  that  have  more  than  SIO  million  in 
assets  and  either  have  a  branch  located  in  an  MSA 
or  receive  applications  for  S  or  more  mortgag(>  loans 
from  such  an  area — the  HMDA  database  excludes 
small  Institutiaos  that  do  not  lend  in  metropolitan 
areas. 

•0  Home  Mortgage  Disclosure  Act:  )oint  Hearings 
Before  the  Subcomms.  on  Consumer  Afiairs  and 
Coinage  and  on  Housing  and  Community 
Development,  of  the  Comm.  on  Basking,  Finance 
and  Urban  AfEurs.  House  of  Representatives.  Serial 
No.  102-120,  lOZdCoi^..  2d  Sess.  554.  555  55^. 
and  563  (1992)  (stateoMBt  of  James  A.  Johnson. 
Chairman  and  Chief  Executive  Officer  of  FNMA). 

«  Dated  December  24,  1992.  from  Ellen  S. 
Seidman.  Senior  Vice  President.  Regulation. 
Research,  and  Economics,  to  Kenneth  A.  Markison, 
HUD  Assistant  General  Counsel  for  Admuustrative 
Law. 
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loans  acquired  during  the  first  three 
quarters  of  1992.  This  analysis  found 
that  approximately  25  percent  of  the 
units  collateralizing  conventional  single 
family  loans  met  the  tests  for  housing 
for  low-  and  moderate- income  families 
under  the  Act."  The  letter  also  stated 
that  approximately  91  percent  of 
multifamily  units  financed  by  mortgages 
purchased  by  FNMA  were  affordable  to 
families  at  or  below  the  area  median 
income;  for  all  of  1992.  FNMA  states 
that  97  percent  of  its  multifamily  units 
were  affordable.*'  Investments  eligible 
for  the  Low-Income  Housing  Tax  Credit 
(LIHTC),  26  U.S.C.  42.  were  included 
among  mortgage  purchases;  this 
calculation  also  assumed  that  contract 
rent  would  be  used  to  determine 
affordability.  The  letter  concluded  that 
approximately  29  percent  of  mortgages 
purchased  by  FNMA  in  1992  were  for 
housing  for  low-  and  moderate-income 
families. 

This  Notice  does  not  permit  LIHTC 
investments  to  be  counted  as  "mortgage 
purchases"  under  the  Act  because  such 
undertakings  are  not,  in  fact,  mortgage 
purchases.  Based  on  information 
available  to  HUD.  these  activities,  if 
counted,  would  comprise  less  than  one 
percent  of  the  units  under  these  goals. 
Similarly,  it  is  estimated  that  the  use  of 
"rent"  inclusive  of  utilities  rather  than 
"contract  rent"  will  reduce  FNMA's 
estimate  of  its  mortgage  purchases 
qualifying  under  this  Notice  by  less  than 
one  percent. 

With  the  exclusion  of  investments 
eligible  for  the  Low-Income  Housing 
Tax  Credit  and  the  measurement  of  rent 
as  gross  rent  as  provided  in  this  Notice, 
the  Secretar}-  has  determined  that  the 
percentage  of  FNMA's  purchases  of 
mortgages  on  housing  for  low-  and 
moderate-income  famiUes  was 
approximately  26  percent  in  1991  and 
27  to  23  percent  in  1992. 

4.  Size  of  the  Conventional  Mortgage 
Market  Serving  Low-  and  Moderate- 
Income  Families  Relative  to  the  Overall 
Conventional  Market 

Data  from  the  American  Housing 
Survey  for  1985.  1987,  and  1989 
indicate  that,  overall.  30  percent  of 
those  families  who  recently  purchased 
or  refinanced  their  homes,  and  who 
obtained  conventional  mortgages  below 
the  conforming  loan  limits,  had  incomes 
below  the  area  median.  Based  on  this 


data,  even  if  FNMA's  purchases 
consisted  primarily  of  mortgages 
secured  by  owner-occupied  homes. 
FNMA  could  achieve  the  Act's  target  for 
purchases  of  mortgages  on  housing  for 
low-  and  moderate-income  famiUes  by 
buying  a  representative  sample  of  the 
mortgages  available  in  the  market. 

For  rental  properties,  current  data  on 
the  income  of  prospective  or  actual 
tenants  has  not  been  readily  available  to 
FNMA  in  the  past.  Where  such  income 
information  is  not  available,  the  Act 
provides  that  a  rent  level  is  affordable 
if  it  does  not  exceed  30  percent  of  the 
maximum  income  level  for  the  low- 
income  or  moderate-income  category, 
with  appropriate  adjustments  for  unit 
size  as  measured  by  the  number  of 
bedrooms.  Analysis  of  American 
Housing  Survey  data  shows  that  93 
percent  of  all  rental  units  and  78 
percent  of  unsubsidized  rental  units 
constructed  in  the  last  three  years  had 
gross  rents  of  less  than  30  percent  of 
area  median  family  income. 

To  calculate  the  size  of  the  potential 
market  for  mortgages  financing  housing 
for  low-  and  moderate-income  families, 
data  on  the  number  of  owner-occupied 
dwelling  units,  rental  units  in  1—4  unit 
properties,  and  rental  units  in 
multifamily  properties  are  necessary.  In 
determining  the  proportions  of  dwelling 
units  in  these  three  different  types  of 
properties,  the  Secretary  has  utilized 
data  from  the  1981  Survey  of 
Residential  Finance  m  on  the  number  of 
properties  with  conventional  mortgages 
acquired  during  the  1977-80  period, 
and  the  average  number  of  dwelUng 
units  for  each  type  of  property,  derived 
from  the  same  source.^*  Based  on  this 
data,  the  Secretary  estimates  that,  of 
total  dwelling  units  in  properties  with 
recently  acquired  conventional 
mortgages,  53.5  percent  wore  owner- 
occupied  units.  13.9  percent  were  in  1- 
4  family  rental  properties,  and  27.6 
percent  were  located  in  multifamily 
rental  properties.^  Applying  the 
percentages  of  affordable  dwelling  units 


(30  percent  of  owner-occupied  dwelling 
units  and  78  percent  of  rental  dwelling 
units  are  affordable  to  low-  and 
moderate-income  fomilies)  to  these 
percentages  of  properties  results  in  the 
Secretary's  conclusion  that  52  percent  of 
the  dwelling  units  secured  by 
conventional  mortgages,  eligible  for 

fturchase  by  FNMA,  are  affordable  to 
ow-  and  moderate-income  families.*' 
These  calculations  show  that  FNMA. 
through  a  program  that  includes 
purchases  of  both  owner-occupied  and 
rental  properties,  including  multifamily 
properties,  should  be  able  to  achieve  the 
30  percent  target  established  in  the  Act. 

5.  FNMA's  Ability  To  Lead  the  Industry 

FNMA's  ability  to  lead  the  industry 
depends  on  its  role  in  the  mortgage 
market  as  well  as  its  profitability. 
FNMA  and  the  Federal  Home  Loan 
Mortgage  Corporation  (FHLMC)  together 
purchased  approximately  65  percent  of 
all  conventional  conforming  single 
family  mortgages  in  1992 — up  from  17 
percent  in  1980,  33  percent  in  1985.  and 
52  percent  in  1991. »« 

"The  report  on  the  Federal  Housing 
Enterprises  Regulatory  Reform  Act  of 
1992,  S.  2733,  by  the  Senate  Committee 
on  Banking.  Housing,  and  Urban  Affairs 
discussed  F'NMA's  profitability,  and 
noted  that  FNMA  and  FHLMC  "have 
grown  mere  than  130  percent  in  the  last 
five  years,  whileprofits  have  grown 
even  faster." «9  The  enterprises  have  had 
"a  fivefold  expansion  (in  profits!  in  just 
five  years,  a  period  that  included  one  of 
the  nation's  most  severe  recessions."  'o 
The  Committee  noted  "the  contrast 
between  the  [enterprises']  increasing 
financial  success  and  the  worsening 
availability  of  affordable  housing."  'i 
and  stated  that  "the  capabiUties  of  the 
(enterprises!  partially  to  fill  this  gap  are 
larger  than  ever."  '»  In  light  of  FNMA's 


"  Of  single  family  loans  acquired  by  FNMA  in 
1992,  24  percent  of  owner-occupied  units  and  7S 
percent  of  rental  units  met  the  tests  for  housicg  for 
low-  and  moderate-income  families.  Letter,  dated 
April  26,  1993,  from  Joseph  E.  Amato,  FNMA 
Director  of  Regulatory  Policy,  lo  Beta  Laden,  HUD 
Director,  Flaancial  Institutions  Regulation  Staff. 


M  A  commonly-used  source  of  information  on 
mortgage  originations  is  HUD's  Survey  of  Mortgage 
Lending  Activity.  However,  for  this  analysis,  thai 
survey  is  inadequate,  because  the  data  are 
expressed  in  dollar  terms,  not  in  terms  of  the 
number  of  dwelling  units,  and  the  survey 
distinguishes  only  between  single  family  (1-4  unit) 
and  multifamily  (S  or  more  unit)  properties — no 
information  is  provided  on  rental  units  in  1-4  unit 
properties. 

•'With  regard  to  multifamily  properties,  the 
1977-80  period  is  comparable  to  the  1987-60 
period — in  both  cases,  multifamily  conventional 
mortgage  originations  averaged  7.9  percent  of  the 
total  dollar  volume  of  single  family  and  multifamily 
conventional  mortgage  originations. 

••HUD  Office  of  Policy  Development  and 
Research,  1991  Report  to  Congress  on  the  Federal 
National  Mortgage  Association  100  (1992). 


•'The  S2  percent  figure  was  derived  by  adding 
the  following:  (1)  16.05%  (percentage  of  owner- 
occupied  units  153.5%)  times  percentage  of  those 
units  that  are  affordable  to  low-  and  moderate- 
income  families  130%));  (2)  14.74%  (percentage  of 
rental  units  in  1-4  family  properties  |18.9%|  times 
percentage  of  those  units  that  are  affordable  to  low- 
and  moderate-income  families  [78%  I);  and  (3) 
21.53%  (percentage  of  rental  units  in  multi-family 
properties  127.6%)  times  percentage  of  those  units 
that  are  affordable  to  low-  and  moderate-income 
families  |78%|).  The  52  perce:.t  figurt  is  a 
conservative  estimate  because  it  is  ba&ed  on  the  78 
percent  estimate  for  newly-constructed  affordable 
rental  units  rather  than  the  93  percent  e<timate  for 
all  alfordable  rental  units. 

••FNMA  Economics  Department.  By  itself, 
FNMA  purchased  approximately  42  percent  of  all 
conventional  conforming  single  bmily  mortgages  in 
1992. 

••S.  Rep.  No.  102-282,  102d  Cong.,  2d  Sess.  28 
(1992). 

»M. 

'i/d. 

'i/d.  at29. 
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and  FHLMC's  market  dominance, 
strength,  and  high  profitability,  FNMA, 
along  with  FHLMC.  is  able  to  lead  the 
industry  in  making  mortgage  credit 
available  for  low-  and  moderate-income 
families. 

6.  Need  To  Maintain  FNMA's  Sound 
Financial  Condition 

FNMA's  financial  condition  depends 
on  its  profitability,  the  adeouacy  of  its 
capital,  and  the  safety  and  soundness  of 
its  operations.  The  Senate  report  on  the 
Act  stated:  "Tte  combined  profits  of 
IFNMA]  and  (FHLMC]  approached  $2 
billion  in  1991  compared  to  $350 
million  in  1986."  '3  FNMA's  profits 
increased  from  Si. 36  billion  in  1991  to 
$1  62  billion  in  1992  and  FNMA's  net 
income  in  the  first  half  of  1993  was  15 
percent  above  the  level  of  the  first  half 
of  1992.  FNMA's  return  on  average 
equity  averaged  28.8  percent  over  the 
1988-92  period — far  above  the  rates 
Achieved  by  most  financial  corporations. 
1 1  The  Secretary  has  concludecf  that  the 
Mvf-  and  moderate-income  housing 
goals  will  not  endanger  the  adequacy  of 
FNMA's  capital  or  the  safety  and 
soundness  of  its  operations  and  that 
achievement  of  the  goals  will  not  impair 
FNMA's  sound  financial  condition. 

D.  Determination 

Based  on  available  data,  the  Secretary 
has  concluded  that  FNMA's  purchases 
of  mortgages  on  housing  for  low-  and 
moderate-income  families  accounted  for 
approximately  27  to  28  percent  of  the 
total  number  of  dwelling  units  financed 
by  FNMA's  mortgage  purchases  in  1992. 
Accordingly.  FNMA  has  not  yet 
achieved  the  30  percent  target 
established  for  the  purchase  of 
mortgages  on  housing  for  low-  and 
moderate-income  families.  Therefore,  in 
accordance  with  the  Act,  these  goals  are 
established  so  that  FNMA'vnll  improve 
its  performance  relative  to  the  target  to 
the  maximum  extent  feasible  and  so  that 
FNMA  will  meet  the  30  percent  target 
by  the  end  of  1994. 

The  Secretary  has  determined  that  the 
interim  goals  set  forth  below  address 
DBtioual  housing  needs  and  current 
economic,  housing,  and  demographic 
conditions,  and  take  into  account 
FNMA's  performance  in  the  past  in 
purchasing  low-  and  moderate-income 
mortgages,  as  well  as  the  size  of  the 
conventional  mortgage  market  serving 
low-  and  moderate-income  families. 
Moreover,  the  Secretary  has  considered 
FN'M.X's  ability  to  lead  tho  industry  as 
well  as  FNMA's  financial  condition. 
These  goals  will  necessitate  i>n  increase 
in  FN'MA's  low-  and  moderate-income 


"/d.  at2a. 


housing  business  to  reach  the  targets  of 
30  percent  by  1995.  The  Secretary  has 
determined  that  these  goals  are 
necessary  and  achievable. 

E.  The  Interim  Low-  and  Moderate- 
Income  Housing  Goals 

The  annual  goal  for  1993  for  FNMA's 
purchases  of  conventional  mortgages 
financing  housing  for  low-  and 
moderate-income  families  is  established 
at  30  percent  of  the  total  number  of 
dwelling  units  financed  by  FNMA's 
mortgage  purchases;  the  annual  goal  for 
1994  is  30  percent. 

n.  The  Central  Cities  Housing  Goals 

A.  Establishment 

Under  the  Act,  these  goals  are 
intended  to  achieve  increased  purchases 
by  FNMA  of  mortgages  on  housing 
located  in  central  cities. 

The  Act  provides  that  the  Secretary 
shall  monitor  performance  of  both 
FNTvlA  and  FHL,MC  in  carrying  out 
these  goals  and  "shall  evaluate  such 
performance  •  •  •  based  on  the 
location  of  the  properties  subject  to 
mortgages  purchased  by  each 
enterprise."  (Section  1334(c).)  Units  will 
be  counted  under  these  goals  if  the  units 
are  located  in  a  "central  city"  as  defined 
under  the  Act.  Through  the  use  of 
geocoding  or  any  similarly  accurate  and 
reliable  method,  FNMA  shall  determine, 
and  report  to  the  Secretary,  whether 
units  financed  under  mortgages 
purchased  by  FNMA  are  located  in 
central  cities.  Where  FNMA  cannot 
determine  the  exRct  location  of  a 
property  but  car^etermine  that  the 
property  is  lociited  in  a  census  tract,  or 
within  a  censns  place  code,  block-group 
enumeration  district,  nine-digit  zip 
code,  or  another  appropriate  geographic 
segment,  that  includes  at  least  part  of  a 
central  city,  the  percentage  of  dwelling 
units  that  may  be  counted  as  central  city 
units  is  equal  to  the  percentage  of  the 
population  of  the  geographic  segment 
that  resides  within  the  central  city— this 
method  is  referred  to  as  the 
"proportional  method." 

In  establishing  the  interim  central 
cities  goal,  section  1334(b){l)-(6)  of  the 
Act  requires  the  Secretary  to  consider: 

1.  Urban  housing  needs; 

2.  Economic,  bousing  and 
demographic  conditions; 

3.  The  performance  and  efforts  of  the 
enterprises  toward  achieving  the  central 
cities  goal  in  previous  years; 

4.  The  size  of  the  conventional 
mortgage  market  for  central  cities 
relative  to  the  size  of  the  overall 
conventional  mortgage  market; 

5.  The  ability  of  the  enterprises  to 
lead  the  industry  in  making  mortgage 


credit  available  throughout  the  United 
Slates,  including  central  cities:  and 

6.  The  need  to  maintain  the  sound 
financial  condition  of  the  enterprises. 

The  geographic  goals  for  mortgage 
purchases  by  FNMA  established  by  the 
Act  will  apply  to  rural  areas  and  other 
underserved  areas  as  well  as  central 
cities  beginning  on  January  1.  1995.  At 
this  time,  for  the  1993-94  period,  these 
goals  apply  only  to  the  purchases  of 
mortgages  on  housing  located  in  central 
cities.  Thus,  in  this  discussion  reference 
is  made  only  to  central  cities  goals  and 
targets. 

B.  Underlying  Data 

In  establishing  the  central  cities  goal 
and  in  considering  the  factors  under  the 
Act,  the  Secretary  relied  upon  data, 
including  data  gathered  under  American 
Housing  Surveys,  other  government 
data,  the  Home  Mortgage  Disclosure  Act 
(HMDA)  (12  U.S.C.  2801  et  seq),  and 
data  gathered  from  FNMA,  to  determine 
central  city  housing  needs;  economic, 
housing  and  demographic  conditions; 
and  the  size  of  the  conventional 
mortgage  market  serving  central  cities 
relative  to  the  size  of  the  overall 
conventional  mortgage  market.  The 
Secretary  used  data  provided  by  FNMA 
and  data  gathered  under  HMDA  to 
determine  prior  performance  in  meeting 
the  needs  of  central  city  residents  and 
FNMA's  financial  condition. 

C.  Consideration  of  the  Factors 
1 .  Urban  Housing  Needs 

In  its  report  on  the  Act.  the  Senate 
Committee  on  Banking,  Housing,  and 
Urban  Affairs  commented  on  the 
housing  needs  of  urban  areas: 

Housing  problems  in  general,  and  access  to 
capital  in  particular,  are  acute  in  our  nation's 
cities  *   *  *.  Their  economic  distress  is  a 
vital  issue,  not  only  to  the  cities  immediately 
affected,  but  to  the  entire  nation  *   *   •.       ~ 
ICjapital  for  housing  finance  is  a  serious 
need.  Unfortunately,  the  Committee  finds 
that  city  residents,  for  a  variety  of  reasons 
including  discriminatory  practices,  do  not 
have  the  access  to  mortgage  capital  that  non- 
urbanites  enjoy. '« 

Data  on  various  aspects  of  housing  in 
the  central  cities  has  been  collected  in 
the  1989  American  Housing  Survey."?* 
Housing  conditions  in  central  cities  are 
illustrated  by  comparing  this  data  with 
the  corresponding  data  for  the  suburbs, 
as  follows: 

a.  Income  of  occupants.  One  of  every 
six  central  cities'  households  (18.6 


'«;d. 

''*  us.  Departments  of  Housittg  ana  Urban 
DevelopmaDt  and  Commarce.  American  Housing 
Survey  for  the  United  States  in  1969.  at  35,  187. 
149,  372.  374.  377.  378.  364,  385.  414.  415.  419. 
420.  426.  and  427  Quly  1991). 
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percent)  fell  below  the  poverty  line  in 
1989,  nearly  twice  the  rate  for  suburban 
households  (8.7  percent).  Similarly, 
median  household  income  was  much 
lower  in  central  dties-^25,062.  versus 
$33,244  in  the  suburbs. 

b.  Homeownership.  A  sharp 
divergence  exists  between  the 
percentage  of  homeownership  in  central 
cities  and  other  areas — in  1991  the 
homeownership  rate  was  48.7  percent  in 
central  cities,  70.2  percent  in  the 
suburbs,  and  73.2  percent  outside  of 
MSAs.'* 

c.  Housing  costs.  Despite  the  lower 
incomes  in  central  cities,  monthly 
housing  costs  as  a  percentage  of  income 
are  somewhat  higher  in  central  cities — 
averaging  23  percent  of  income  in  urban 
areas,  versus  21  percent  in  the  suburbs. 
The  size  of  this  gap  partly  reflects  the 
fact  that  renters,  who  generally  have 
higher  housing  costs  relative  to  income, 
make  up  a  higher  share  of  households 
in  urban  areas  than  in  the  suburbs.  But 
even  with  some  adjustment  for  the 
rentaiyowner-occupied  mix.  many 
central  city  residents  still  pay  hi^er 
costs  for  housing — e.g..  20  percent  of 
renters  in  central  cities  paid  more  than 
50  percent  of  their  income  for  housing 
costs,  versus  18  percent  in  the  suburbs. 

d.  Age  of  structure.  In  the  suburbs.  79 
percent  of  housing  structures  have  been 
built  since  1950— versus  59  percent  In 
central  cities.  On  average,  suburban 
structxires.  with  a  median  construction 
date  of  1968.  are  12  years  newer  than 
central  city  structures,  with  a  median 
construction  date  of  1956. 

e.  Condition  of  structure.  In  the 
suburbs.  2.7  percent  of  occupied 
dwelling  units  reported  severe  physical 
problems  in  plumbing,  heating, 
electrical  service,  upkeep,  or  public 
areas — versus  4  percent  in  central  cities. 
Approximately  5.9  percent  of  suburban 
units  reported  inadequate  heating  in  the 
preceding  winter — versus  8.7  percent  in 
central  cities. 

f.  Unemployment.  In  1992  the 
unemployment  rate  in  central  cities  was 
8.9  percent,  well  above  the  6.6  percent 
rate  for  the  suburbs,  the  7.5  percent  rate 
for  metropoUtan  areas  as  a  whole,  and 
the  7.1  percent  rate  for  nomnetropolitan 
areas.  The  difference  in  jobless  rates  was 
especially  pronounced  in  the  poorest 
areas — 14.0  percent  for  metropolitan 
poverty  areas,  and  8.6  percent  for 
nonmetropolitan  poverty  areas.'" 


g.  Minorities.  Members  of  minority 
groups  are  especially  disadvantaged  by 
housing  concutions  in  central  cities, 
because  a  majority  of  such  individuals 
hve  in  central  cities.  The  1989 
American  Housing  Survey  found  that  60 
percent  of  Black  households  were 
located  in  central  dties.  26  percent  were 
in  the  suburt)s,  and  14  percent  were 
outside  of  metropolitan  areas.  For 
Hispanics,  the  corresponding 
percentages  were  52  percent,  39  percent, 
and  9  percent.  For  other  households,  27 
percent  were  located  in  central  cities.  49 
percent  were  in  the  suburbs,  and  24 
p>ercent  were  outside  of  metropolitan 
areas. 

Based  on  this  data,  the  Secretary 
believes  that  it  is  essential  for  FNMA  to 
play  a  greater  role  in  addressing  the 
serious  housing  needs  of  the  central 
cities. 

2.  Economic.  Housing,  and 
E)emographic  Conditions 

Compared  to  suburban  and 
nonmetropolitan  areas,  central  cities 
have  a  much  higher  percentage  of 
households  with  "worst  case"  housing 
needs.  Such  households  include 
unassisted  renters  with  incomes  that  do 
not  exceed  50  percent  of  area  median 
income  who  have  been  displaced, 
renters  who  pay  more  than  half  of  their 
income  in  rent  and  utilities,  or 
households  that  Uve  in  severely 
substandard  housing.  Over  half  of 
households  with  worst  case  problems 
were  in  central  cities  in  1989.  even 
though  cities  housed  only  one-third  of 
all  households.'*  In  the  44  large 
metropolitan  areas  surveyed  separately 
by  the  American  Housing  Survey.  10 
percent  of  city  households  had  worst 
case  problems,  compared  to  only  4 
percent  of  suburban  households.'^ 

This  fector  is  the  same  as  the  second 
factor  considered  imder  the  goal  for 
housing  for  low-  and  moderate-income 
famihes.  Accordingly,  see  paragraph 
I.C.2.,  for  additional  discussion  of  this 
factor. 

Congress  included  housing  goals  for 
central  .cities  in  the  Act  to  ensure  that 
the  benefits  of  mortgage  financing  from 
FNMA's  secondary  market  activities 
would  be  available  in  the  central  cities. 
Current  economic,  housing,  and 
demographic  conditions  substantiate  the 
need  and  support  the  goals  for  housing 


located  in  central  cities  as  set  forth  in 
this  Notice. 

3.  Performance  and  Effort  of  FNMA 
Toward  Achieving  the  Goal  in  Previous 
Years 

Data  gathered  under  the  Home 
Mortgage  Disclosure  Act  (HMDA)  shows 
that  34  percent  of  all  conventional 
conforming  home  purchase  and 
refinanced  mortgages  purchased  by 
FNMA  in  1990  (for  which  the  property 
location  was  reported)  were  on 
properties  located  in  central  cities.^o 
The  Federal  Reserve  Board's  estimate 
for  1991,  based  on  HMDA  data,  is  that 
35  percent  of  the  mortgages  purchased 
by  FNMA  were  on  properties  located  in 
central  cities.  These  calculations 
included  all  mortgages  on  housing 
located  in  any  census  tract  where  at 
least  part,  but  not  necessarily  all.  of  the 
census  tract  was  in  a  central  city. 
Calcvdation  of  central  city  mortgage 
purchases  in  this  manner  is  known  as 
the  "outer  circle  method." 

Using  the  outer  circle  method. 
FNMA's  own  analysis  of  its  1991  single 
family  mortgage  purchases  found  that 
32.2  percent  of  dwelling  units  financed 
by  those  mortgages  were  in  central 
cities. 

In  a  letter  Bi  to  the  Department,  a 
FNMA  official  stated  that  FNMA  bad 
updated  and  refined  its  analysis  by 
examining  a  one  percent  random  sample 
of  its  loan  files  as  part  of  its  post- 
purchase  review  of  loans  acquired 
during  1992.  FNMA's  analysis  foimd 
that  approximately  25  percent  of  single 
family  dwelling  imits  and  47  percent  of 
multifamily  units  financed  by  mortgages 
purchased  by  FNMA  were  located  in 
central  cities — for  a  combined  FNMA 
central  city  total  of  26  percent.  In 
making  these  approximations.  FNMA 
used  the  proportional  method  rather 
than  the  outer  circle  method.  The 
proportional  method  allocates 
mortgages  in  census  tracts  that  straddle 
central  city  boundaries  based  on  the 
portion  of  the  population  that  resides  in 
the  central  city  in  such  census  tracts.  «2 


''*U.S.  Bureau  of  the  Ceosus.  Housing  Vacancies 
and  Homeownership  Annual  Statistics:  1991, 
Current  Housing  Reports,  Series  H111/91-A.  34 
(1992).  The  lower  homeownership  rate  in  central 
cities  may,  to  some  degree,  reflect  the  preferences 
of  urban  dwellers. 

n  Department  of  Labor,  EmploynMnt  and 
Earnings  244-46  Qanuary  1993).  Poverty  areas  are 


cans\is  tracts  in  which  20  percent  or  more  of  the 
residents  were  poor,  according  to  the  1990 
decennial  cmuus. 

n  HUD  OfBca  of  Policy  Development  and 
Research,  Priority  Housing  Problems  and  "Worst 
Case"  Needs  in  1989,  IS  (1991). 

'^HUD  Office  of  Policy  Development  and 
Research,  The  Location  of  Worst  Case  Needs  in  the 
Ute  1980s  (1992). 


•oCanner  and  Gabriel,  supra  note  54,  at  273.  The 
HMDA  dau  is  based  on  a  review  of  loans  originated 
and  sold  to  FNMA  in  1990  by  lenders  with  assets 
of  at  least  $10  million.  Of  those  1990  loans,  78 
percent  provided  sufficient  geographic  information 
to  determine  whether  the  property  was  located  In 
a  central  city;  the  remaining  22  percent  consisted 
of  loans  where  lenders  were  not  required  to  include 
a  census  tract  number,  lenders  failed  to  supply  a 
number,  or  the  number  was  incorrect 

•  >  Dated  April  28,  1993,  from  Joseph  E.  Amato, 
FNMA  Director  of  Regulatory  Policy,  to  Ben  Laden, 
HUD  Director,  Financial  instituboiu  Regulation 
Staff. 

•iThis  approach  has  been  implemented  using 
census  tract  data.  However,  FNMA  may  choose  to 
use  other  geographic  segments  such  as  censtis  place 
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rhe  Secretary  has  detemiined  that, 
when  FNMA  cannot  ascertain  the  exact 
itKation  of  a  property  but  can  determine 
in  which  census  tract  the  property  is 
located,  the  proportional  method 
provides  a  better  means  than  the  outer 
circle  method  for  measuring  the 
percentage  of  mortgage  purchases  on 
housing  located  in  central  cities.  Under 
the  proportional  method,  approximately 
28  percent  of  FNMA's  purc5iases  of 
itiortgages  on  housing  were  located  in 
dantral  cities  in  1992. 

4.  Size  of  the  Conventional  Mortgage 
Market  for  Central  Cities  Relative  to  the 
Size  of  the  Overall  Conventional 
Mortgage  Market 

Data  from  the  American  Housing 
Survey  for  1985. 1987.  and  1989 
Indicate  that,  overall,  24  percent  of  all 
recent  mortgages  from  owner-occupier 
home  buyers  and  owners  who 
refinanced,  and  who  obtained 
conventional  mortgages  below  the 
conforming  loan  limits,  were  secured  by 
pcroperties  located  in  central  cities.  Fcr 
1-  to  4-£amily  rental  properties,  42 
percent  of  all  rental  imits  and  32 
percent  of  unsubsidized  rental  units 
constructed  in  the  preceding  three  years 
were  located  in  central  cities.  For 
multi£amily  rental  properties,  58 
percent  of  all  rental  units  and  47 
percent  of  unsubsidized  rental  imits 
constructed  in  the  preceding  three  years 
were  located  in  central  cities. 

Based  on  data  from  the  1981  Survey 
of  Residential  Finance,  discussed  above, 
the  Secretary  estimates  that,  of  total 
dwelling  units  in  properties  with 
recently  acquired  conventional 
mortgages,  53.5  percent  were  owner- 
occupied  units.  18.9  percent  were  in  1- 
4  family  rental  properties,  and  27.6 
percent  were  located  in  multifamily 
rental  properties.  Utilizing  the 
percentages  of  dwelling  units  located  in 
central  cities  (24  percent  of  owner- 
occupied  units,  32  percent  of  recently 
constructed  rental  units  in  1-  to  4-family 
rental  properties,  and  47  percent  of 
racently  constructed  rental  units  in 
multifamily  rental  properties)  results  in 
the  Secretiuy's  conclusion  that  32 
percent  of  the  dwelling  units  secured  by 
conventional  mortgages  are  located  in 
central  aties.>i  These  calculations  show 


codes,  block-grnip  siuinaration  districts,  or  nine- 
digit  zip  code*. 

*)The  32  percent  figure  was  derived  by  adding 
the  fcUowing:  (1)  12.64%  (percentage  of  owner- 
occupied  units  [53. S%]  times  the  percentage  of 
those  units  that  are  located  in  central  cities  [24%]); 
(2)  6.05%  (percentage  of  rental  units  in  1-4  family 
properties  (I6.9%i  times  percentage  of  those  units 
that  are  located  in  central  dtias  (32%));  (3)  12.97% 
(percentage  of  rental  units  in  multifiamily  properties 
(27.8%!  times  percentage  cf  those  units  that  are 
located  in  central  cities  (47%]). 


that  through  a  program  that  includes 
purchases  of  mortgages  on  both  owner- 
occupied  and  rental  properties, 
including  multifamily  properties. 
FNMA  should  be  able  to  improve  its 
performance  from  26  percent  to  achieve 
the  30  percent  target  established  in  the 
Act-«*  * 

5.  FNMA's  Ability  To  Lead  the  hidustry 

This  factor  is  the  same  as  the  fifth 
factor  considered  under  the  goal  for 
mortgage  purchases  on  housing  for  iow- 
and  moderate-income  families. 
Accordingly,  see  paragraph  I.C.5..  for  a 
discussion  of  this  factor. 

6.  Need  To  Maintain  FNMA's  Soimd 
Financial  Condition 

This  factor  is  the  same  as  the  sixth 
factor  considered  under  the  goal  for 
mortgage  purchases  on  housing  for  low- 
end  moderate-income  famiUes. 
Accordingly,  see  paragraph  I.C.6..  for 
discussion  of  this  factor. 

D.  Determination 

Based  on  available  data,  the  Secretary 
has  concluded  that  FNMA's  purchases 
of  mortgages  on  housing  located  in 
central  cities  were  approximately  26 
percent  of  the  total  number  of  dwelling 
units  financed  by  FNMA's  mortgage 
purchases  in  1992.  Accordingly,  FNMA 
has  not  yet  achieved  the  30  percent 
target  estabhshed  for  the  purchase  of 
mortgages  on  housing  in  central  cities. 
Therefore,  in  accordance  with  the  Act, 
these  goals  have  been  established  so  that 
FNMA  will  improve  its  performance 
relative  to  the  target  to  the  maximum 
extent  feasible  and  so  that  FNMA  will 
meet  the  30  percent  target  by  the  end  of 
1994. 

Having  considered  the  factors  for 
establishing  the  goal,  the  Secretary  has    • 
determined  that  the  goals  established 
below  address  urban  housing  needs  and 
economic,  housing  and  demographic 
conditions  and  take  into  account 
FNMA's  performance  in  the  past  in 
purchasing  mortgages  on  properties  in 
central  cities,  as  well  as  the  size  of  the 
conventional  mortgage  market  for 
central  cities.  Moreover,  in  establishing 
these  goals  the  Secretary  has  considered 
FNMA's  abiUty  to  lead  the  industry  as 
well  as  FN'MA's  financial  condition. 
The  Secretary  has  determined  that  these 
goals  are  both  necessary  yid  achievable. 

The  Secretary  is  detenmned  lo 
achieve  an  end  to  redlining  and  other 


■*The  Federal  Reserve  Board's  preliminary 
analysis  of  1991  HMDA  data  indicates  that  36  2 
peccant  of  conforming  conventional  home  purchase 
mortgages  and  33.5  percent  of  refiruincings  were  on 
properties  located  in  central  cities.  Because  these 
two  p«c«ntages  are  similar,  a  high  volume  of 
refiniancings  Mrould  not  prevent  FNMA  from 
attaining  the  goals  in  this  Notice. 


forms  of  discrimination  that  severely 
reduce  the  availability  of  housing 
finance  in  central  cities.  As  noted  in  the 
Senate  report  on  the  Act:  "Inadequate 
access  to  mortgage  credit  is  a  particular 
problem  which  results,  in  larsje  part, 
from  the  vestiges  of  redlining  and  the 
unintended  consequences  of  (F'NMA's 
and  FHLMC's]  orientation  toward 
suburban  and  'plain  vaniila' 
mortgages."  »'  Ln  establishing  tlie  central 
cities  goals  at  the  levels  Usted  below, 
the  Secretary  expects  FNTvIA,  along  with 
FHLMC,  to  significantly  increase  the 
availabiUty  of  financing  for  housing  in 
central  cities  and  to  act  forcefully  and 
effectively  towards  ending  problems  of 
redlining  and  mortgage  discrimination 
in  the  primary  mortgage  market. 

E.  The  Interim  Central  Cities  Gods 

1.  The  Goals 

The  annual  goal  for  1993  for  FNMA's 

Eurchase  of  conventional  mortgages  on 
ousing  located  in  central  cities  is 
established  at  28  percent  of  the  total 
number  of  dwelling  units  financed  by 
FNMA's  mortgage  purchases  in  1993; 
the  annual  goal  for  1994  is  30  percent. 

2.  Coimting  Methodology 

a.  The  dwelUng  imit(s)  located  in 
central  cities  and  financed  by  FNTvlA's 
mortgage  purchases  shall  coimt  toward 
achievement  of  this  goal.  FNMA  shall 
determine  on  a  mortgage-by-mortgage 
basis,  through  geocoding  or  any 
similarly  accurate  and  reliable  method, 
whether  a  mortgage  finances  dwelling 
imit(s)  located  in  a  central  city. 

k>.  Proportional  Method.  Where  FN'MA 
caimot  precisely  determine  whether  a 
mortgage  is  on  dwelling  unit(s)  located 
in  a  central  city  but  can  determine  that 
the  mortgage  is  on  dwelling  imit(s) 
located  in  a  census  tract,  or  within  a 
census  place  code,  block-group 
enumeration  district,  or  nine-digit  zip 
code,  or  another  appropriate  geographic 
segment,  that  is  partially  located  in  a 
central  city,  a  fraction  of  the  dwelling 
units  covered  by  the  mortgage  shtll 
coimt  toward  achievement  of  this  goal. 
Such  fraction  is  the  ratio  of  the 
population  of  the  geographic  segment 
that  is  located  in  the  central  city  to  the 
total  population  of  the  geographic 
segment. 

m.  The  Special  A£fordable  Housing 
Goal 

A.  Establishment 

Under  the  Act,  the  goal  for  the 
purchase  of  mortgages  on  housing  to 
meet  the  then-existing,  unaddressed 


us.  Rap.  No.  102-282. 102d  Cong.,  2d  Sess.  38 
(1992). 
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needs  of,  and  affordable  to,  low-income 
families  in  low-income  areas  and  very 
low-income  families  is  intended  to 
achieve  increased  ptttchases  by  FNMA 
of  such  mortgages. 

In  establishing  the  special  affordable 
housing  goal,  section  1333(a)(2)(A)-(E) 
of  the  Act  requires  the  Secretary  to 
consider: 

1.  Data  submitted  to  the  Secretary  in 
connection  with  the  special  affordable 
housing  goal  in  previous  years; 

2.  The  performance  of  tne  enterprise 
toward  achieving  the  special  affordable 
housing  goal  in  previous  years; 

3.  National  housing  needs  within  the 
categories  covered  by  the  special 
affordable  housing  goal; 

4.  The  ability  of  tne  enterprise  to  lead 
the  industry  in  making  mortgage  credit 
available  for  low-  and  very  low-income 
families;  and 

5.  The  need  to  maintain  the  soimd 
financial  condition  of  the  enterprise. 

B.  Underlying  Data 

In  considering  the  factors  under  the 
Act  to  establish  the  special  affordable 
housing  goal,  the  Seoetary  relied  upon 
data,  including  data  gathered  under  the 
American  Housing  Survey,  other 
government  reports,  the  Home  Mortgage 
Disclosure  Act  (HMDA)  (12  U.S.C  2801 
et  seq),  and  data  gathered  from  FNMA. 
There  is  no  experience  with  these  goals 
and  inadequate  information  is  available 
on  relevant  prior  performance.  The 
Secretary  utilized  data  provided  by 
FNMA  to  determine  its  financial 
condition  and  its  ability  to  lead  the 
industry. 

C.  Consideration  of  the  Factors 

1.  Data  Submitted  to  the  Secretary  in 
Connection  With  the  Special  Affordable 
Housing  Goal  for  Previous  Years 

FNMA  has  not  operated  under  the 
special  affordable  bousing  goal  in  prior 
years  and  FNMA  has  not  submitted  any 
relevant  data  to  the  Secretary  to  date. 

2.  Previous  Performance  and  Effort  of 

FNMA 

In  1987.  FNMA  created  the  Office  of 
Low-  and  Moderate-Income  Housing, 
which  was  responsible  for  "developing 
and  offering  programs  that  meet  special 
housing  needs."  «6  In  October  1991 
FNMA  created  the  National  Housing 
Impact  Division  which  operates  both 
homeownership  and  rental  housing 


programs.*^  In  March  1991,  FNMA 
announced  that  by  July  1993  it  would 
provide  $10  billion  in  commitments  for 
additional  affordable  housing 
initiatives,  with  deUveries  by  the  end  of 
199488  FNMA  currently  estimates  that 
it  will  achieve  this  level  of  performance 
during  1993. *«  FNMA's  special 
affordable  housing  programs  include 
some  initiatives  which  may  qualify 
toward  achievement  of  the  special 
affordable  housing  goal  in  tiiis  Notice. 

Based  on  HMDA  data,  in  1990  FNMA 
purchased  a  lower  percentage  (11.9 
percent)  of  new  conventional  mortgages 
and  refinanced  mortgages  from  low- 
income  famiUes  than  the  corresponding 
share  of  mortgage  originations  for  such 
families  (14.1  percent  for  new 
conventional  mortgages  and  14.3 
percent  for  refinanced  mortgages). 
Conversely,  in  that  same  year.  FNMA 
purchased  a  higher  percentage  (13.5 
percent)  of  new  conventional  mortgages 
and  refinanced  mortgages  from  families 
writh  100  to  120  percent  of  area  median 
income  than  the  corresponding  share  of 
mortgage  originations  (11.8  percent  for 
new  conventional  mortgages  and  11.7 
percent  for  refinanced  mortgages). » 

The  Senate  report  on  the  Act  noted 
that: 

According  to  the  data  made  available 
under  the  Home  Mortgage  Disclosure  Act  [in) 
October  |1991].  9.8  percent  of  IFNMA's  and 
FHLMC's)  prime  business  activity — 
purchases  of  mortgages  securing  single 
ramily  homes — is  comprised  of  loans  made  to 
borrowers  with  Incomes  below  80  percent  of 
area  median.  A  substantial  portion  of  the 
units  financed  by  any  multifamily  mortgaged 
(FNMA  and  FHLMCl  purchase  likely  serve 
tenants  with  such  Incomes  *  *  *. 

ITlhere  is  significant  consensus  among  a 
wide  coalition  of  affordable  housing 
participants  that  [FNMA  and  FHLMC)  can 
expana  their  activity  in  the  low-income 
arena.  The  HMDA  data  and  other  evidence 
reveal  that  [FNMA's  and  FHLMC's)  existing 
single  fomily  business  undertarves  low- 
income  families  hving  in  census  tracts  where 
the  median  income  is  80  percent  or  below  as 
well  as  very  low-income  families  (families 
with  incomes  below  50  percent  of  area 
median). 

The  multifamily  arena  Is  equally 
troubling  *  *  •  .  (FNMAl,  while  avoiding 
some  of  the  difficulties  experienced  by 
[FHLMCl.  has  been  criticized  far  "creaming" 


••Home  Mortgage  Diiclosure  Act  Joint  Hearings 
Before  the  Subcomms.  on  Cotuumei  Affairs  and 
Coinage  and  on  Hovuing  and  Community 
Developmenl,  of  the  Comm.  on  Banking,  Finance 
and  Urban  A&irt,  Houm  of  Reptesentativet,  I02d 
Cong.,  2d  SeM.  SS4.  571  (1992)  (statement  of  lame* 
A.  Johnson.  Chairman  anid  Chief  Executive  Officer 
of  FNMA). 


the  market — avoiding  low-income 
neigfatxirhoods  as  well  as  developments 
Involving  an  array  of  federal  and  other 
governmental  subsidiet.*' 

3.  National  Housing  Needs  for  Very 
Low-  and  Low-Income  Famibes,  Low- 
Income  Families  in  Low-Income  Areas, 
and  Families  Whose  Incomes  Do  Not 
Exceed  50  Percent  of  the  Median 
Income  for  the  Area 

Data  obtained  under  the  Home 
Mortgage  Disclosure  Act  (HMDA)  for 
1991  indicates  some  of  the  difficulties 
faced  by  low-income  fomilias  seeking 
mortgages.  The  conventional  mortgage 
origination  rate  (percentage  Of 
conventional  mortgage  applications 
approved)  decreases  as  the  income  of 
the  applicant(s)  decreases,  with  the 
approval  rate  being  the  lowest  for  low- 
income  families: 


WW.  11571-73. 

••  "Opening  Doon  to  Affordable  Housing  In  the 
1990s."  Remarks  by  Jamet  A.  Johnson,  Chairman 
and  Chief  Executive  Officer  of  FNMA,  March  14, 
1991. 

xFNMA.  Housing  Impact  Report  1992-1993  at  1 
(1993). 

wCanner  and  Gabriel,  supra  note  54,  at  255-257. 
279.  Data  for  (amiliee  with  Incomas  in  excess  of  120 
percaot  of  area  median  income  has  not  been 
analynd,  because  a  significant  fraction  of  such 
mortage  originatlans  may  exceed  the  conforming 
loan  limit  for  purchases  try  FNMA. 


Area  median  income 

Percent  of 
mortgage 
approval 

1  a«>  than  flO  Dercant    

eo 

75 

100  to  120  petcei* 

itAor»  than  120  oefcent 

78 

79 

Low-income  approval  rates  were 
especially  low  for  Hispanics  (54 
percent)  and  Blacks  (45  percent)— 
versus  62  percent  for  Whites  and  69 
percent  for  Asians.  Similarly,  approval 
rates  -were  lowest  for  applicants  seeking 
mortgages  in  lower  income  census 
tracts — 66  percent  in  tracts  having 
median  income  less  than  80  percent  of 
area  median  income — versus  72  percent 
in  tracts  having  median  income  between 
80  and  120  percent  of  area  median 
income,  and  80  percent  in  tracts  having 
median  income  in  excess  of  120  percent 
of  area  median  income.'^ 

Data  from  the  American  Housing 
Survey  indicates  that  needs  for 
affordable  housing  are  more  pressing  in 
these  lowest  income  categories  than 
among  moderate-income  families.  In 
1989, 19  million  households  with 
below-median  incomes  had  affordability 
problems,  paying  more  than  30  percent 
of  their  income  for  housing  and  utilities. 
Almost  three-fourths  (74  percent)  ef 
these  famiUes  with  affordability  » 
problems  had  incomes  below  50  percent 
of  area  median  income.  Another  12 
percent  of  the  &milies  with  affordability 
problems  had  very  low  incomes, 
between  50  percent  and  60  percent  of 
area  median  income. 


•>  S.  R«p.  No.  102-282. 102d  Cong.,  2d  Sess.  38 
(1992). 

•scanner  and  Smith,  "Expanded  HMDA  Data  on 
Residential  Lending:  One  Year  Later."  Federal 
Reserve  BulleUn  808, 810,  and  812  (Nov.  1992). 
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In  1989.  some  5  million  renter 
households  had  "worst  case"  housing 
needs,  as  deSned  in  section  II,C.2. 
According  to  Congress,  these  unassisted 
renters  with  incomes  below  50  percent 
of  area  median  income  should  receive 
priority  in  rental  assistance  due  to  their 
severe  housing  problems."  In  1989, 
over  75  percent  of  unassisted  renters  in 
this  income  category  had  an 
aff'ordability  problem,  i.e.,  paid  more 
than  30  percent  of  their  income  for  gross 
rent,  while  48  percent  had  a  severe 
affordabiUty  problem,  i.e.,  paid  more 
than  half  of  their  income  for  housing. 
Among  owners  in  this  lowest  income 
category,  one-third  had  an  affordabiUty 
problem  and  one-sixth  had  a  severe 
affordabiUty  problem.**  Among  families 
with  income  between  50  percent  and  80 
percent  of  area  median  income,  one- 
third  of  renters  and  one-tenth  of  owners 
had  an  affordabiUty  problem. 

The  relaUve  decline  in  inexpensive 
dwelling  units  has  been  concentrated 
among  the  least  expensive  rental  units — 
those  with  rents  affordable  to  famiUes 
with  incomes  below  30  percent  of 
median  income.  WTiereas  in  1979  the 
cumber  of  units  in  this  rent  range  was 
28  percent  less  than  the  number  of 
renters  with  incomes  below  30  percent 
cf  area  median  income,  by  1989  the  gap 
bad  widened  to  39  percent,  a  shortage 
of  2.7  milUon  units.'' 

4.  FNMA's  AbiUty  To  Lead  the  Industry 

This  factor  is  the  same  as  the  fifth 
factor  considered  under  the  goal  for 
mortgage  purchases  on  housing  for  low- 
aad  moderate-income  famiUes.  See 
LC.5.  for  discussion  of  this  factor. 

5.  Need  to  Maintain  FNMA's  Sound 
Financial  Condition 

This  factor  is  the  same  as  the  sixth 
fector  considered  under  the  goal  for 
mortgage  purchases  on  housing  for  low- 
and  moderate-income  families.  See 
I.C.6.  for  discussion  of  this  factor. 

D.  Determination 

This  goal  is  intended  to  increase  the 
purchase  by  FNMA  of  mortgages 
financing  rental  and  owner-occupied 
housing  to  meet  the  unaddressed  needs 
of,  and  affordable  to.  low-income 
femiUes  in  low-income  areas  and  very 
low-income  famiUes. 


«  HUD  Office  of  Policy  Developmsnt  and 
He*aarch,  Priority  Housing  Problenu  and  "Wont 
Com"  Needs  in  1980  (1991). 

-Id. 

•^  "Affordable  rent"  has  been  defined  above  as 
gross  rent  not  in  excess  of  30  percent  of  family 
Income.  Tabulations  by  HUD  Office  of  Policy 
Development  and  Research,  based  on  U.S. 
Dspartments  ot  Housing  and  Urban  Development 
and  Commerce,  American  Housing  Survey  for  the 
United  States  in  1980  (July  1991). 


FNMA  has  not  fimctioned  under  this 
special  affordable  housing  goal  in  the 
past  and  data  available  to  the  Secretary 
does  not  clearly  show  the  extent  to 
which  FNMA  has  achieved  the 
objectives  of  this  goal  in  the  past.  The 
legislative  history  of  the  Act  specifically 
provides  that  one  of  the  purposes  of  this 
goal  is  "to  increase  (FNMA's  and 
FHLMC's]  purchase  of  mortgages 
serving  low-income  famiUes  above  and 
beyond  their  exisU^g  performance  and 
commitments  '  '*. "96  Accordingly, 
this  goal  requires  FNMA  to  purchase  $2 
bilUon  in  mortgages  during  the 
transiUon  period  above  and  beyond 
FNMA's  existing  performance  and 
commitments.  This  Notice  requires 
FNMA  to  provide  the  Secretary  with  a 
good  faith  estimate  of  the  amount  of 

Eurchases  it  made  in  1992  that  would 
ave  quaUfied  under  each  part  of  this 
special  affordable  housing  goal  had  it 
appUed  in  1992.  The  Notice  requires 
FNMA  to  purtiase  that  amount  of 
mortgages  in  both  1993  and  in  1994.  in 
addition  to  the  $2  biiUon  of  mortgage 
purchases  for  1993-94. 

Having  considered  the  factors  for 
establishing  the  goal,  the  Secretary  has 
estabUshed  this  special  affordable 
housing  goal. 

E.  The  Special  Affordable  Housing  Goal 
1.  The  Goal 

a.  The  special  affordable  housing  goal, 
during  the  two  year  period  beginning  on 
January  1, 1993.  shall  include  mortgage 
purchases  by  FNMA  of  not  less  than; 

(1)  For  1993-94.  two  biUion  dollars 
($2,000,000,000)  of  mortgages  on  rental 
and  owner-occupied  housing  meeting 
the  then-existing,  unaddressed  needs  of 
and  affordable  to  low-income  famiUes  in 
low-income  areas  and  very  low-income 
famiUes,  subdivided  as  follows — at  least 
one  bilUon  dollars  ($1,000,000,000) 
shaU  be  mortgages  on  single  family 
housing  and  at  least  one  bilUon  dollars 
($1,000,000,000)  shall  be  mortgages  on 
multifamily  housing;  plus 

(2)  For  1993.  the  dollar  amount  of 
FNMA's  purchases  as  estimated  under 
paragraph  E.l.b.;  plus 

(3)  For  1994,  the  doUar  amount  of 
FNMA's  purchases  as  estimated  under 
paragraph  E.l.b. 

b.  FNMA  shall  provide  the  Secretary 
within  60  days  agood  faith  estimate  of 
the  dollar  amount  of  its  1992  mortgage 
purchases  that  would  have  quaUfied 
under  each  part  of  this  special 
affordable  housing  goal  if  the  goal  had 
appUed  in  1992. 

c.  Multifamily  goal. 


(1)  Of  the  mulUfamily  mortgages 
purchased  under  the  dollar  amounts  set 
forth  in  paragraph  E.l.a.(l): 

(a)  45  percent  of  the  dollar  volume  of 
such  mortgages  shall  be  on  multifamily 
housing  where  rental  dwelling  units  are 
affordable  to  low-income  families:  and 

(b)  55  percent  of  the  dollar  volume  of 
such  mortgages  shall  be  on  multifamily 
housing  in  which: 

(i)  At  least  20  percent  of  the  units  are 
affordable  to  especially  low-income 
families;  or 

(ii)  At  least  40  percent  of  the  units  are 
affordable  to  very  low-income  families. 

(2)  Only  a  portion  of  the  dollar 
amount  of  mortgages  purchased  by 
FNMA  on  mulUfamily  housing  that  are 
attributable  to  imits  meeting  the 
requirements  under  paragraph 
E.l.c.(l)(a)  or  (b)  shall  count  toward  tlie 
special  affordable  housing  goal  under 
paragraph  E.l.c.(l).  The  portion  of  a 
mortgage  to  be  attributed  to 
achievement  of  this  goal  shall  be  equal 
to  the  ratio  of  the  total  rents  of  dwelling 
units  affordable  to  low-income  families 
to  the  total  rents  for  the  mortgaged 
property. 

(3)  During  the  transition  period, 
multifamily  mortgages  purchased  in 
excess  of  the  $1,000,000,000  special 
affordable  housing  goal  for  multifamily 
mortgages  may  count  toward  the  goal 
without  reference  to  the  percentages 
appUcable  to  the  subgoals  in  paragraph 
E.l.c.(l)  as  long  as  they  meet  any  of  the 
subgoals.  The  purpose  of  this  provision 
is  to  maximize  the  purchases  of 
mortgages  on  special  affordable  housing 
during  the  transition  period  v^-ilhout 
requiring  FNMA  to  assure  that  the  ratios 
in  paragraph  E.l.c.{l)  are  saUsfied  for 
such  additional  units. 

d.  Single  family  goal. 

(1)  Of  the  single  family  mortgages 
purchased  under  the  dollar  amounts  set 
forth  in  paragraph  E.l.a.(l): 

(a)  45  percent  of  the  dollar  volume  of 
such  mortgages  shall  be  mortgages  of 
low-income  famiUes  who  Uve  in  census 
tracts  in  which  the  median  income  does 
not  exceed  80  percent  of  the  area 
median  income; "  and 

(b)  55  percent  of  the  dollar  volume  of 
such  mortgages  shall  be  mortgages  of 
very  low-income  famiUes. 

(2)  For  a  mortgage  to  count  toward  the 
special  affordable  housing  goal  under 
paragraph  E.l.d.(l),  the  mortgagor(s) 
must  meet  the  qualificaUons  in  either 
paragraph  E.l.d.(l)(a)  or  (b).  Units  are 
affordable  imder  paragraph  E.l.d.(l)(a) 
where  occupied  by  low-income  families 
living  in  census  tracts  in  which  the 


OS.  Rep.  No.  102-282. 102d  Cong..  2d  Sess.  36 
(1992). 


*^  Determination  of  median  census  tract  income 
and  area  median  Income  shall  be  based  on  data 
from  the  most  recent  decennial  census. 


^s. 
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median  income  does  not  exceed  80 
percent  of  the  area  median  income. 
Units  are  affordable  under  paragraph 
E.l.d.{l)(b)  where  occupied  by  very  low- 
income  femilies. 

(a}  In  the  case  of  a  mortgage  financing 
a  one  unit  property  occupied  by  an 
owner,  full  credit  will  be  given  if  the 
mortgagor  meets  the  Qualifications  in 
either  paragraph  E.l.a.(l)(a)  or  (b). 

(b)  In  the  case  of  a  mortgage  financing 
a  two-to-four  unit  property,  full  credit 
will  be  given  if  the  mortgagor  meets  the 
qualifications  in  either  paragraph 
E  l.d.(l)(a)  or  (b)  and  each  rental  imit  is 
affordable  uinder  paragraph  E.l.d.(2).  A 
portion  (as  provided  in  paragraph 
E.l.d.(3)}  of  the  mortgage  may 
contribute  to  achieving  the  special 
affordable  housing  goal  if  only  some  of 
the  rental  units  are  affordable. 

(3)  The  portion  of  a  mortgage  to  be 
attributed  to  aciiievement  of  this  single 
family  goal  shall  be  equal  to  the  ratio  of 
the  total  number  of  rooms  in  owner- 
occupied  or  affordable  units  to  the  total 
number  of  rooms  in  all  dwelling  units 
in  the  mortgaged  property.  For  purposes 
of  this  ratio,  the  number  of  rooms  in  a 
dwelling  unit  shall  equal  the  number  of 
bedrooms  plus  one;  for  example,  an 
efficiency  is  considered  one  room,  a 
one-bedroom  unit  is  considered  two 
rooms,  etc 

(4)  During  the  transition  period,  single 
family  mortgages  purchased  in  excess  of 
the  $1,000,000,000  special  affordable 
housing  goal  for  single  family  mortgages 
may  coimt  toward  the  goal  without 
reference  to  the  percentages  applicable 
to  the  subgoals  in  paragraph  E.l.d.(l)  as 
long  as  they  meet  any  of  the  subgoals. 
The  purpose  of  this  provision  is  to 
maximize  the  purchases  of  mortgages  on 
special  affordable  housing  during  the 
transit' on  period  without  requiring 
FNlvlA  to  assure  that  the  ratios  in 
paragraph  E.l.d.(l)  are  satisfied  for  such 
additional  imits. 

e.  Each  mortgage  purchase,  or  portion 
of  a  mortgage  where  only  a  portion 
coimts  toward  achievement  of  this  goal, 
shall  count  only  once  toward 
achievement  of  the  goal,  i.e.,  shall  count 
under  only  one  subgoal.  For  example, 
the  purchase  of  a  single  family  mortgage 
of  a  very  low- income  family  on  a 
property  located  in  a  censtis  tract  in 
which  the  median  income  does  not 
exceed  80  percent  of  the  area  median 
income  would  count  toward 
achievement  of  the  subgoal  under  either 
paragraph  E.l.d.(l)(a)  or  E.l.d.(l)(b),  but 
not  under  both. 

2.  Full,  Partial  and  No  Credit  Activities 

a.  The  Act  requires  the  Secretary  to 
establish  guidelines  undm  which 
mortgage  purchases  receive  full  credit, 


partial  credit,  or  no  credit  toward 
achievement  of  the  special  affordable 
housing  goal. 

b.  Full  Credit.  The  following  activities 
shall  receive  full  credit  toward 
achievement  of  the  special  affordable 
housing  goal: 

(1)  The  purchase  or  securitization  of 
federally  insured  or  guaranteed 
mortgages  where: 

(a)  Such  mortgages  cannot  be  readily 
sectiritized  through  the  Government 
National  Mortgage  Association  (CNMA) 
or  any  other  Federal  agency; 

(b)  Participation  of  the  enterprise 
substantially  enhances  the  affordability 
of  the  housing  subject  to  such 
mortgages;  and 

(c)  The  mortgages  involved  are  on 
housing  that  otherwise  qualifies  imder 
the  special  affordable  housing  goal  to  be 
considered  for  purposes  of  such  goal. 
Mortgages  under  the  Federal  Housing 
Administrations's  Home  Equity 
Conversion  Mortgage  (HECM)  Insurance 
Demonstration  Pro^m,  section  255  of 
the  National  Housing  Act,  12  U.S.C. 
1715Z-20,  and  the  Farmers  Home 
Administration's  Guaranteed  Rural 
Housing  Loan  Program,  7  U.S.C.  1933, 
meet  the  requirements  of  paragraphs 
E.2.b.(l)(a)  and  E.2.b.(l)(b). 

(2)  The  purchase  or  refinancing  of 
existing,  seasoned  portfolios  of  loans 
where: 

(a)  The  seller  is  engaged  in  a  specific 
program  to  use  the  proceeds  of  such 
sales  to  originate  additional  loans  that 
meet  the  special  affordable  housing 
goal;  and 

(b)  Such  purchases  or  refinancings 
support  additional  lending  for  housing 
that  otherwise  qualifies  under  the  goal. 

(3)  The  pun±ase  of  direct  loans  made 
by  the  Resolution  Trust  Corporation 
(RTC)  or  the  Federal  Deposit  Insurance 
Corporation  (FDIC)  where  such  loans: 

(a)  Are  not  guaranteed  by  the  RTC, 
FDIC,  or  other  Federal  agencies; 

(b)  Are  made  with  recourse  provisions 
similar  to  those  offered  throu^  private 
mortgage  insurance  or  other 
conventional  sellers;  and 

(c)  Are  made  for  the  purchase  of 
housing  thai  otherwise  qualifies  under 
the  special  affordable  housing  goal  to  be 
considered  for  purposes  of  such  goal. 

c.  For  purposes  of  determining 
whether  a  seller  is  engaging  in  a  specific 
program  to  use  proceeds  of  sales  to 
originate  additional  loans  that  meet  the 
special  affordable  housing  goal: 

(1)  A  seller  must  currently  operate  or 
actively  participate  in  an  on-going 
program  that  will  resxilt  in  originating 
additional  loans  that  meet  the  goal; 
actively  participating  in  such  a  program 
includes  actively  participating  with  a 
qualified  housing  group  that  operates  a 


program  resulting  in  the  origination  of 
loans  that  meet  the  requirements  of  the 
goal;  and 

(2)  To  determine  whether  a  seller 
meets  this  requirement,  FNMA  shall 
verify  and  monitor  that  the  seller  meets 
the  requirement  and  develop  any 
necessary  mechanisms  to  ensure 
compliance  with  this  requirement. 

d.  No  Credit.  Neither  the  purchase  nor 
the  securitization  of  mortgages 
associated  with  the  refinancing  of 
FNMA's  existing  mortgage  or  mortgage- 
backed  securities  portfolio  shall  receive 
credit  toward  the  achievement  of  the 
special  affordable  housing  goal; 
refinancings  by  FNM.\  of  FHLMC's 
mortgage  or  mortgage-backed  securities 
portfolio  shall  not  receive  credit,  but 
FNMA's  purchases  of  individual 
mortgages  financing  properties  where 
the  mortgage  on  the  property  had  in  the 
past  been  purtJiased  by  FHLMC  may 
receive  credit  toward  achievement  of 
the  goal.  For  purposes  of  this  paragraph, 
"portfolios  of  mortgages"  includes 
mortgages  retained  by  FNMA  or  FHLMC 
and  mortgages  utilized  to  back 
mortgage-backed  securities. 

IV.  General  Requirements 

A.  Properties  With  Multiple  Dwelling 
Units 

For  the  purposes  of  meeting  the  goals, 
whenever  the  real  property  securing  a 
conventional  mortgage  contains  more 
than  one  dwelUng  unit,  each  such 
dwelling  imit  shall  he  counted  as  a 
separate  dwelling  unit  financed  by  a 
mortgage  purchase. 

B.  Credit  Toward  Goals 

For  the  purposes  of  meeting  the  goals, 
a  mortgage  purchase  (or  dwelling  unit 
financed  by  such  purchase)  by  FNMA 
shall  contribute  to  the  achievement  of 
each  housing  goal  for  which  such 
purchase  (or  dwelling  unit]  quaUfies. 
All  mortgages  purchased  by  FNMA  on 
or  after  January  1, 1993  may  count 
tmder  these  goals  provided  such 
mortgages  meet  the  requirements  of  this 
Notice.  Mortgages  originated  prior  to 
January  1, 1993  and  purchased  after  that 
date  may  count  only  if  FNMA  has  the 
information  needed  to  determine 
whether  such  a  mortgage  coimts  toward 
achievement  of  any  of  the  goals. 

C.  Income  Level  Definitions 

1.  Moderate-income  means: 

a.  In  the  case  of  owner-occupied 
iinits,  income  not  in  excess  of  100 
percent  of  area  median  income;  and 

b.  In  the  case  of  rental  units,  where 
the  income  of  actvial  or  prospective 
tenants  is  available,  income  not  in 
excess  of  the  following  percentages  of 
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Mea  median  income  corresponding  to 
the  following  family  sizes: 


Number  of  persorw  in  tamily 

Percent  of 
area  median 

»rwome 

- 

70 
80 

; 

90 

100 

(') 

- :.:::::;:..::::;:::::::;:;::; 

5  o<  more 

'  100  percent  plus— 6  percent  nxitt^>iied  by 
the  number  of  persons  in  excess  of  4. 


2.  Low-income  means: 

a.  in  the  case  of  owner-occupied 
units,  income  not  in  excess  of  80 
percent  of  area  median  income;  and 

b.  In  the  case  of  rental  units,  where 
the  income  of  actual  or  prospective 
tenants  is  available,  income  not  in 
excess  of  the  following  percentages  of 
area  median  income  corresponding  to 
the  following  family  sizes: 


Number  of  persons  in  family 

Percerrtof 
area  median 

income 

1 

S6 

2 

S 

4 

or  more 

64 
72 
80 

(') 

'  80  percent  plus— 6  4  percent  muWpJied  by 
the  number  of  persorts  in  excess  of  4. 

3.  Ve/y  ioMr-income  means: 

a.  In  the  case  of  owner-occupied 
units,  income  not  in  excess  of  60 
percent  of  area  median  income;  and 

b.  In  the  case  of  rental  units,  where 
the  income  of  actual  or  prospective 
tenants  is  available,  income  not  in 
excess  of  the  following  percentages  of 
area  median  income  corresponding  to 
the  following  family  sizes: 


Number  of  persons  in  family 

Percent  of 

area  median 

Income 

1 

42 

2 
3 

4 
5 

or  more 

48 
54 
60 
0) 

«60  percent  plus— 4.8  percent  multipUed  by 
the  number  of  persons  in  excess  of  4. 

4.  Especially  low-income  means: 

a.  In  the  case  of  owner-occupied 
units,  income  not  in  excess  of  50 
percent  of  area  median  income;  and 

b.  In  the  case  of  rental  units,  where 
the  income  of  actual  or  prospective 
tenants  is  available,  income  not  in 
excess  of  the  following  percentages  of 
area  median  Income  corresponding  to 
the  following  family  sizes: 


Number  of  persons  In  family 

Percent  of 

area  median 

income 

1 

2 „... 

3 

35 

40 
45 

4 

50 

5  or  more 

0) 

'50  percent  plus— 4  percent  multiplied  by 
the  number  of  persorw  in  excess  of  4. 

D.  Owner-occupied  Properties 

FNMA's  performance  under  these 
goals  for  purchases  of  mortgages  on 
owner-occupied  housing  will  be 
evaluated  based  on  the  income  of  the 
mortgagoKs)  at  the  time  of  origination  of 
the  mortgage.  To  determine  whether 
mortgagor(s]  may  be  counted  under  the 
particular  family  income  level,  i.e., 
especially  low-,  very  low-,  low-,  or 
moderate-income,  the  income  of  the 
mortgagor{sHs  compared  to  the  median 
income  for  the  area  at  the  time  of 
mortgage  origination,  using  the 
appropriate  percentage  factor  provided 
under  paragraph  C.  (i.e.,  50  percent  of 
area  median  income  for  especially  low- 
income  families,  60  percent  for  very 
low-income  famiUes,  80  percent  for  low- 
income  families,  and  100  percent  for 
moderate-income  famihes). 

E.  Rental  Units 

1.  Use  of  Income,  Rent 

FNMA's  purchases  of  mortgages  on 
rental  dwellings  may  be  counted  imder 
the  goals  based  on  whether  such 
mortgages  qualify  as  mortgages  on 
housing  for  low-  and  moderate-income 
families  or  on  housing  qualifying  imder 
the  special  affordable  housing  goal, 
based  on  the  income  of  actual  or 
prospective  tenants  where  such  data  is 
available,  that  is,  knowm  to  a  lender 
because,  for  example,  such  information 
is  required  as  a  condition  of  an  existing 
federal  housing  program.  FNMA  shall 
require  lenders  to  provide  tenant 
income  information  to  FNMA  but  only 
where  such  information  is  known  to  the 
lender.  Where  such  data  is  not  available 
for  all  units  in  a  project,  FNMA's 
performance  will  be  evaluated  based  on 
rents  adjusted  for  unit  size. 

2.  Income  of  Actual  Tenants 

Where  the  income  of  actual  tenants  is 
available,  to  determine  whether 
tenant{s)  may  be  counted  for  the 
particular  family  income  level,  i.e., 
especially  low-,  very  low-,  low-,  or 
moderate-income,  the  income  of  the 
tenant(s)  is  compered  to  the  median 
income  fw  the  area,  adjusted  for  family 
size  as  provided  in  paragraph  C. 


3.  Income  of  Prospective  Tenants 

a.  Where  income  for  tenants  is 
available  to  a  lender  because  a  project 
is  subject  to  a  Federal  housing  program 
that  establishes  the  maximum  income 
for  a  tenant  or  a  prospective  tenant  in 
rental  imits,  the  income  of  prospective 
tenants  may  be  based  on  the  maximum 
income  level  established  under  such 
housmg  program  for  that  unit.  FNMA 
shall  require  lenders  to  provide  such 
prospective  tenants'  income  information 
to  FNMA  but  only  where  such 
information  is  known  to  the  lender.  In 
determining  the  income  of  prospective 
tenants,  the  income  shall  be  projected 
based  on  the  types  of  imits  and  market 
area  involved.  Where  the  income  of 
prospective  tenants  is  projected,  FNMA 
must  determine  that  the  income  figures 
are  reasonable  considering  the  rents  (if 
any)  on  the  same  units  in  the  past  and 
considering  current  rents  on  comparable 
imits  in  the  same  maricet  area. 

b.  For  piuposes  of  determining 
whether  a  rental  dwelling  unit  is 
affordable  to  especially  low-,  very 
low-,  low-,  or  moderate-income  families 
and  qualifies  tmder  one  or  more  of  these 
goals,  the  income  of  the  prospective 
tenants  must  be  adjusted  for  unit  size  as 
a  proxy  for  family  size  if  family  size  is 
not  known: 

(1)  For  moderate-income,  the  income 
of  prospective  tenants  must  not  exceed 
the  folio  wing  percentages  of  area 
median  income  with  adjustments 
depending  on  uinit  size: 


UnKsize 

Percent  of 

area  median 

income 

Efficiency 

70 

75 

2  bedrooms  

90 

3  bedrooms  or  more 

(') 

1 104  percent  plus— (12  percent  muHiplied 
by  the  number  of  bedrooms  in  excess  of  3. 

(2)  For  low-income,  income  of 
prospective  tenants  must  not  exceed  the 
following  percentages  of  area  median 
Income  with  adjustments  depending  on 
unit  size: 


Unit  size 


EfficiBncy 

1  bedroom  

2  bedrooms  

3bedrooms  or  mors 


Percent  of 

area  median 

income 


56 

60 
72 

(') 


'83.2  percent  plus— 9.6  percent  multiplied 
by  the  number  of  bedrooms  in  excess  of  3). 

(3)  For  very  low-income,  income  of 
prospective  tenants  must  not  exceed  the 
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following  percentages  of  area  median 
income  with  adjustments  depending  on 
unit  size: 


Unit  size 

Percent  of 

area  median 

income 

Efficiency  

1  bfidroom        

42 
45 

2  hadrooms               

54 

3  bAdrooms  or  mors     

{') 

'64.4  percent  plus— 7.2  percent  multiplied 
by  tfie  number  of  bedrooms  in  excess  of  3. 

(4)  For  especially  low-income,  income 
of  prospective  tenants  must  not  exceed 
the  following  percentages  of  area 
median  income  with  adjustments 
depending  on  imit  size: 


Unrt  size 

Percent  of 

area  median 

income 

Efficiancv                      

35 

1  bedroom  

37.5 

2  bedrooms  

45 

3  badrooms  or  mora 

(') 

'52  percent  plus— 6  percent  multiplied  by 
the  number  of  bedrooms  in  excess  of  3. 

4.  Use  of  Rent 

Where  the  income  of  the  prospective 
or  actual  tenants  of  a  dwelling  unit  is 
not  available.  FNMA's  performance 
under  these  goals  will  be  evaluated 
based  on  whether  the  rent  is  affordable. 
A  rent  is  affordable  if  the  rent  does  not 
exceed  30  percent  of  the  maximum 
income  level  of  especially  low-,  very 
low-,  low-,  or  moderate-income  famiUes 
as  follows: 

a.  For  moderate-income,  maximum 
affordable  rents  to  count  as  housing  for 
moderate-income  families  must  not 
exceed  the  following  percentages  of  area 
median  income  with  adjustments 
depending  on  unit  size: 


Unit  size 

Percent  of 

area  median 

income 

Efficiency  

1  bedroom      

21 
22.5 

2  bedrooms  

27 

3  t>edrooms  or  more 

(') 

Unit  Size 


Efficiency 

1  bedroom  

2  bedrooms  

3  bedrooms  or  more 


Percent  of 

area  median 

Irxxxne 


16.8 

18 

21.6 

0) 


'  24.96  percent  plui 
multiplied  by  the  number 
excess  of  3. 


—2.88       percent 
of   bedrooms   in 


c.  For  very  low-income,  maximum 
affordable  rents  to  count  as  housing  for 
very  low-income  families  must  not 
exceed  the  following  percentages  of  area 
median  income  with  adjustments 
depending  on  imit  size: 


^31.2  percent  plufr— 3.6  percent  multiplied 
by  the  number  of  bedrooms  in  excess  of  3. 

b.  For  low-income,  maximum 
affordable  rents  to  count  as  housing  for 
low-income  families  must  not  exceed 
the  following  percentages  of  area 
median  income  with  adjustments 
depending  on  unit  size: 


Unit  size 

Percent  of 

area  median 

income 

Efficiency  

1  bedroom          

12.6 
13.5 

2  bedrooms  

16.2 

3  bedrooms  or  more T 

(') 

'  18.72  percent  plus— 2.16  percent 
multiplied  by  the  number  of  t>edrooms  in 
excess  o(  3. 

d.  For  especially  low-income, 
maximum  affordable  rents  to  count  as 
housing  for  especially  low-income 
families  must  not  exceed  the  following 
percentages  of  area  median  income  with 
adjustments  depending  on  unit  size: 


Unit  size 

Percent  of 

area  median 

Income 

Efficiency 

1  t)edroom  

10.5 
11.25 

2  bedrooms      

13.5 

3  bedrooms  or  more     

(') 

'15.6  percent  plus— 1.8  percent  multiplied 
by  the  number  of  bedrooms  in  excess  of  3. 

F.  Purchase  of  Refinanced  or  Seasoned 
Mortgages 

1.  Refinanced  Mortgages 

Generally,  the  purchase  of  a 
refinanced  mortgage  by  FNMA  may  be 
counted  as  a  mortgage  purchase  for 
purposes  of  these  goals  to  the  extent  the 
mortgage  qualifies.  However,  there  are 
specific  restrictions  under  the  special 
affordable  housing  goal  as  set  forth  at 
paragraph  III.E.2. 

2.  Seasoned  Mortgages 

The  purchase  of  a  seasoned  mortgage 
may  be  treated  as  a  mortgage  purchase 
for  purposes  of  these  goals.  A  seasoned 
mortgage  for  a  single  family  dwelhng 
unit  shall  be  considered  for  purposes  of 
the  goals  based  on  mortgagor (s)'  income 
(for  owner-occupied  dwelling  units], 
tenant  income  or  rent  levels  (for  rental 


dwelling  units),  and  area  median 
income  as  of  the  time  of  mortgage 
origination.  For  multifamily  dwelling 
units,  a  seasoned  mortgage  will  be 
considered  based  on  rental  information 
(for  rental  dwelling  units),  income  (for 
owner-occupied  dwelling  units)  and 
area  median  income  as  of  the  time  that 
FNMA  purchases  the  mortgage. 

G.  Newly  Available  Data 

Where  data  is  used  by  FNMA  to 
determine  whether  a  mortgage  purchase 
qualifies  under  any  goal  and  such  data 
is  released  after  the  start  o/  a  calendar 
quarter,  FNMA  need  not  lise  the  data 
until  the  start  of  the  following  quarter— 
FNMA  may  continue  to  use  the  data  that 
was  available  at  the  beginning  of  the 
quarter.  For  example,  if  the  Secretary 
publishes  the  annual  list  of  area  median 
incomes  in  March,  FNMA  need  not  use 
the  new  median  income  data  until  April 
1  (the  previous  year's  list  could  be  used 
for  the  quarter  ending  March  31). 

H.  Actions  To  Be  Taken  To  Meet  the 
Goals 

To  meet  the  goals  estabhshed  in  this 
Notice.  FNMA  shall: 

1.  Design  programs  and  products  that 
facilitate  the  use  of  assistance  provided 
by  the  Federal.  State,  and  local 
governments; 

2.  Develop  relationships  with 
nonprofit  and  for-profit  organizations 
that  develop  and  finance  housing  and 
writh  State  and  local  governments, 
including  housing  finance  agencies; 

3.  Develop  the  institutional  capacity 
to  help  finance  low-  and  moderate- 
income  housing,  including  housing  for 
first-time  homebuyers;  and 

4.  Take  affirmative  steps  to  assist: 

a.  Primary  lenders  to  make  housing 
credit  available  in  areas  with 
concentrations  of  low-income  and 
minority  families;  and 

b.  Insured  depository  institutions  to 
meet  their  obhgations  under  the 
Community  Reinvestment  Act  of  1977. 

Such  steps  shall  include  developing 
appropriate  and  prudent  underwriting 
standards,  business  practices, 
reptirchase  requirements,  pricing,  fees, 
and  procedxires. 

V.  Defiiiitions 

Central  city  means,  for  purposes  of 
determining  the  proportion  of  FNMA's 
purchases  of  mortgages  on  housing 
located  in  central  cities  during  a 
particular  calendar  year,  any  pohtical 
subdivision  designated  as  such,  as  of 
January  1  of  that  year  by  the  Statistical 
Policy  Office,  Office  of  Management  and 
Budget  of  the  Executive  Office  of  the 
President  in  the  document  entitled 
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Metropolitan  Areas  or  successor 
publication. 

Concentrated  minority  census  tract 
means  a  census  tract  In  which  minority 
residents  comprise  80  percent  or  more 
of  the  total  population  in  the  census 
tract. 

Contract  rent  means  the  total  rent  that 
is,  or  is  anticipated  to  be,  specified  in 
the  rental  contract  payable  by  the  tenant 
to  the  owner  for  rental  of  a  dwelling 
unit,  including  fees  or  charges  for 
management  and  maintenance  services 
and  those  utility  charges  which  are 
included  in  the  contract  rent.  To  count 
multifamily  imits  under  the  low-  and 
moderate-income  and  special  affordable 
housing  goals,  contract  rent  must  be 
determined  using  actual  rent  for  each 
unit  where  sucli  information  is 
available;  where  actual  rent  information 
for  each  imit  is  not  available,  average 
contract  rent  by  unit  type  may  be  used 
for  units  in  the  property. 

Conventional  mortgage  means  a 
mortgage  other  than  a  mortgage  as  to 
which  FNMA  has  the  benefit  of  any 
guaranty,  insurance  or  other  obligation 
by  the  United  States  or  any  of  its 
agencies  or  instrumentalities. 

Dwelling  unit  means  a  single,  unified 
combination  of  rooms  designed  for  use 
as  a  dwelling  by  one  family. 

FHLMC  means  the  Federal  Home 
Loan  Mortgage  Corporation. 

FNMA  means  the  Federal  National 
Mortgage  Association. 

Housing  for  low-  and  moderate- 
income  families  moans: 

1.  Any  owner-occupied  dwelling  unit, 
other  than  a  secondary  residence, 
(including  a  dwelling  unit  in  a 
condominium,  cooperative  or  planned 
unit  development  project),  financed  by 
a  cxmventional  mortgage,  where  the 
income  of  the  mortgagor(s)  at  the  time 
of  origination  does  not  exceed  the 
median  income  of  the  area  where  the 
dwelling  unit  is  located; 

2.  Any  rental  dwelling  unit,  where  the 
income  of  the  prospective  or  actual 
tenant{s)  of  the  unit  is  available,  that  is, 
known  to  a  lender  because,  for  example, 
such  information  is  required  as  a 
condition  of  an  existing  federal  housing 
program,  if  the  income  of  the  tenant(s) 

is  low-income  or  moderate-income, 
adjusted  for  family  size  of  the  tenant(s) 
as  established  in  tfiis  Notice;  or 

3.  Any  rental  dwelling  unit,  where  the 
income  of  the  prospective  or  actual 
tenants  of  a  rental  dwelling  unit  is  not 
available,  financed  by  a  conventional 
mortgage,  which  has  a  rent  affordable  to 
low-  and  moderate- income  families.  A 
rent  is  affordable  to  a  low-income  family 
if  the  rent  does  not  exceed  30  percent 

of  the  maximum  income  level  for  low- 
income  and  a  rent  is  affordable  to  a 


moderate-income  family  if  its  rent  does 
not  exceed  30  percent  of  the  maximum 
income  level  for  moderate-income,  with 
appropriate  adjustments  for  unit  size  as 
set  forth  in  this  Notice. 

Low-  or  moderate-income  census  tract 
means  a  census  tract  in  which  the 
median  family  income  is  less  than  or 
equal  to  80  percent  of  the  area  median 
income. 

Median  income  means,  with  respect 
to  an  area,  the  unadjusted  median 
family  income  for  the  area,  as  most 
recently  determined  and  published  by 
the  Secretary.  An  area  means  the 
metropolitan  statistical  area  (MSA)  if 
the  property  is  located  in  an  MSA; 
otherwise,  an  area  means  the  county  in 
which  the  property  is  located. 

Minority  means  any  individual  who  is 
included  within  any  one  or  more  of  the 
following  racial  and/or  ethnic 
categories: 

1.  American  Indian  or  Alaskan 
Native — a  person  having  origins  in  any 
of  the  original  peoples  of  North 
America,  and  who  maintains  cultural 
identification  through  tribal  affiliation 
or  community  recognition; 

2.  Asian  or  Pacific  Islander — a  person 
having  origins  in  any  of  the  original 
peoples  of  the  Far  East.  Southeast  Asia, 
the  Indian  subcontinent,  or  the  Pacific 
Islands; 

3.  Black — a  person  having  origins  in 
any  of  the  black  racial  groups  of  Africa; 
and 

4.  Hispanic — a  person  of  Mexican. 
Puerto  Rican.  Cuban.  Central  or  South 
American  or  other  Spanish  culture  or 
origin,  regardless  of  race. 

Minority  census  tract  means  a  census 
tract  in  which  minority  residents 
comprise  50  percent  or  more  of  the  total 
population  in  the  census  tract. 

Mortgage  means  a  member  of  such 
classes  of  liens  as  are  commonly  given 
or  are  legally  effective  to  secure 
advances  on.  or  the  unpaid  purriiase 
price  of.  real  estate  under  the  laws  of  the 
State  in  which  the  real  estate  is  located, 
a  manufactured  home  that  is  personal 
property  under  the  laws  of  the  State  in 
which  the  manufactured  home  is 
located,  together  with  the  credit 
instruments,  if  any.  secured  thereby, 
and  includes  interests  in  the  stock  or 
membership  certificate  issued  to  a 
tenant-stockholder  or  resident-member 
by  a  cooperative  housing  corporation,  as 
defined  in  section  216  of  the  Internal 
Revenue  Code  of  1986.  and  on  the 
proprietary  lease,  occupancy  agreement, 
or  right  of  tenancy  in  the  dwelUng  unit 
of  the  tenant-stockholder  or  resident- 
member  in  such  cooperative  housing 
corporation. 

Mortgage  purchase  means  a 
transaction  in  which  FNMA  buys  or 


otherwise  acquires  with  cash  or  other 
thing  of  value  a  conventional  mortgage 
for  its  portfolio  or  for  securitization. 
Mortgage  purchases  do  not  include 
commitments  to  buy  mortgages  at  a  later 
date  or  time.  Mortgage  purchases,  for 
purposes  of  the  low-  and  moderate- 
income  housing  goal  and  the  central 
cities  housing  goal,  include  credit 
enhancement  transactions  where:  (1) 
IT-JMA  provides  specific  mortgages  it 
owns  as  collateral  to  guarantee  bonds 
issued  by  a  state  or  local  housing 
finance  agency  to  finance  housing;  and 
(2)  FNMA  assumes  a  credit  risk  in  the 
transaction  by  pledging  or  guaranteeing 
repayment  and  such  credit  risk  is 
substantially  equivalent  to  that  assumed 
by  FNMA  if  it  had  securitized  the 
mortgages  financed  by  such  State  or 
local  housing  finance  agency.  Dwelling 
units  financed  under  this  type  of  credit 
enhancement  transaction  shall  count 
toward  meeting  the  low-  and  moderate- 
income  and  central  cities  goals  to  the 
extent  dwelUng  units  qualify  under  this 
Notice.  Other  credit  enhancement 
transactions  will  not  be  considered 
mortgage  purchases  and  will  not  count 
under  these  goals  unless  they  are 
reviewed  and  specifically  approved  by 
the  Secretary  for  this  purpose.  Mortgage 
purchases  include  FNMA's  activities 
under  HUD's  Multifamily  Mortgage 
Credit  Demonstration  Program  but  only 
as  determined  by  the  Secretary 
considering  FNMA's  risk  under  any 
such  agreement  entered  into  with  the 
Secretary  under  the  authority  of  section 
542  of  the  Housing  and  Community 
Development  Act  of  1992  (codified  as  a 
note  to  12  U.S.C.  1707);  the  extent  of  the 
credit  will  be  determined  by  the 
Secretary  at  a  later  date  based  on  the 
specific  requirements  of  the  program. 

Portfolio  of  loans  means  two  or  more 
loans. 

i?enf  means: 

1.  The  contract  rent  for  a  dwelling 
unit,  but  only  where  such  contract  rent 
includes  all  utilities  for  the  dwelling 
unit; 

2.  Where  the  contract  rent  for  a 
dwelling  unit  does  not  include  all 
utilities,  the  contract  rent  for  the 
dwelling  unit  plus  the  actual  cost  of 
utilities  not  include  in  the  contract  rent; 
or 

3.  The  contract  rent  for  a  dwelling, 
unit  plus  a  utility  allowance  as  set  forth 
in  this  Notice  for  the  unit. 

Rent  may  be  determined  under  any 
one  of  the  methods  provided  in 
paragraph  1..  2..  or  3.  The  Secretary  may 
authorize  FNMA  to  use  a  different 
method  of  calculating  utility  costs  but. 
until  such  authorization  is  provided, 
FNMA  shall  use  one  of  the  methods 
provided  in  paragraph  1..  2..  or  3. 
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Rural  area  means  any  census  tract 
located  in  an  area  which  is  designated 
as  rural  by  the  U.S.  Bureau  of  the 
Census  for  the  1990  census. 

Seasoned  mortgage  means  a  mortgage 
which  has  been  closed  for  more  than 
one  year  before  being  purchased  by 
FNMA. 

Secondary  residence  means  a 
dwelUng  where  the  mortgagor  maintains 
(or  will  maintain)  a  part-time  place  of 
abode  and  typically  spends  (or  will 
spend)  less  than  the  majority  of  the 
calendar  year.  A  person  may  have  more 
than  one  secondary  residence  at  any  one 
time. 

Secretary  means  the  Secretary  of 
Housing  and  Urban  Development  and 
any  person  delegated  authority  by  the 
Secretary  to  perform  a  particular 
function  for  the  Secretary. 

Utilities  means  charges  for  electricity, 
piped  or  bottled  gas,  water,  sewage 
disposal,  fuel  (oil,  coal,  kerosene,  wood, 
solar  energy,  or  other),  and  garbage  and 
trash  collection.  Utilities  do  not  include 
charges  for  telephone  service. 

Utility  allowance  means: 

1.  The  amount  to  be  added  to  contract 
rent  where  utilities  are  not  included  in 
contract  rent  (also  called  the  "AHS- 
derived  utility  allowance")  in  the 
following  table  that  corresponds  to  the 
type  of  property  (multifamily  or  single 
family)  and  the  imit  size,  based  on  the 
number  of  bedrooms: 


Type  of  prop- 
erty 

Number  of  bedrooms- 

Effi- 
ciency 

1 

2 

3or 

more 

Muttrtamily 

Single  famfly  .... 

$45 

$65 

$51 
$70 

$69 

$96 

$81 
$122 

2.  The  utihty  allowance  established 
under  the  HUD  Section  8  Program, 
section  8  of  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437f)  for  the 
area  where  the  property  is  located. 

VL  Rerision  of  the  Notice 

A.  Procedure  for  Revision 

The  Secretary  may  change,  restructure 
or  otherwise  revise  any  of  the  annual 
goals  or  other  requirements  necessary  to 
implement  the  transition  provisions  in 
this  Notice.  The  Secretary  shall 
establish  any  such  revisions  by  Notice 
in  the  Federal  Register  after  providing 
FNMA  with  an  opportunity  to  review 
and  comment  not  less  than  30  days 
before  the  issuance  of  such  Notice.  The 
Notice,  as  changed,  shall  be  effective 
when  published. 

B.  Factors  for  Revision 

Id  changing  a  goal,  the  Secretary  shall 
consider  the  same  foctors  considered  in 


establishing  the  particular  goal  in  this 

Notice. 

Vn.  Monitoring  and  Enforcing 
Compliance 

A.  Compliance 

The  Secretary  shall  monitor  and 
enforce  compUance  with  these  interim 
goals  under  section  1336  of  the  Federal 
Housing  Enterprises  Financial  Safety 
and  Soiudness  Act  of  1992. 

B.  Credit 
This  Notice  sets  forth  the  extent  to 

which  FNMA  will  receive  full  credit, 
partial  credit,  and  no  credit  for  mortgage 
purchases. 

C.  Refinanced  and  Seasoned  Mortgages 

The  Secretary  will  monitor  the 
purchase  of  refinanced  and  seasoned 
mortgages  to  determine  whether  such 
purchases  serve  the  purposes  of  these 
interim  goals. 

Vm.  Housing  Finance  Reports 

A.  Report  on  Actions  Planned  To  Meet 
Interim  Goals 

On  or  before  November  29, 1993, 
FNMA  shall  submit  to  the  Secretary,  the 
Committee  on  Banking,  Finance  and 
Urban  Affairs  of  the  House  of 
Representatives  and  the  Conunittee  on 
Banking,  Housing,  and  Urban  Affairs  of 
the  Senate  an  initial  report  describing 
the  actions  that  FNMA  plans  to  take  to 
meet  the  interim  goals  as  required  by 
section  1337  of  the  Federal  Housing 
Enterprises  Financial  Safety  and 
Soundness  Act  of  1992. 

B.  Data  on  Single  Family  Mortgage 
Purchases 

Within  60  days  after  the  end  of  each 
calendar  year,  FNMA  shall  submit  to  the 
Secretary,  in  a  form  determined  by  the 
Secretary,  data  relating  to  its  mortgage 
purchases  on  housing  consisting  of  1-4 
dwelling  imits  during  the  year.  Such 
data  shall  include  the  following 
infonnation  for  each  mortgage: 

1.  The  income,  census  tract  location 
or  smaller  geographic  segment  location, 
gender,  and  race  or  national  origin  of 
mortgagors. 

2.  The  loan-to-veJue  ratio  of  mortgages 
at  the  time  of  origination. 

3.  Whether  the  mortgage  is  newly 
originated  or  seasoned. 

4.  The  number  of  units  in  the  housing 
subject  to  the  mortgage  and  whether  the 
imits  are  owner-occupied. 

5.  CHher  characteristics  that  the 
Secretary  considers  appropriate  to  the 
extent  practicable,  including,  but  not 
limited  to: 

a.  Whether  the  mortgage  is  for 
securitization  or  portfolio; 


b.  Whether  the  mortgage  is  on 
property  from  FNMA's  real  estate 
owned  (REO)  portfolio; 

c.  Whether  the  mortgage  has  been 
used  in  conjimction  with  pubUc  subsidy 
programs  under  Federal  law; 

d.  For  mortgages  on  owner-occupied 
properties,  whether  the  mortgagor  is  a 
first-time  home  buyer;  and 

e.  For  mortgages  on  rental  properties: 

(1)  If  availaole  to  the  lender,  the 
income,  gender,  and  race  or  national 
origin  of  tenants;  and 

(2)  If  such  rental  units  have  been 
counted  toward  achievement  of  the  low- 
and  moderate-income  or  special 
affordable  housing  goals — 

(a)  The  income  oftenants,  if  used  to 
determine  whether  the  property  counts 
toward  achievement  of  a  goal; 

(b)  The  rent  levels  of  rental  units; 

(c)  The  demographics  of  the  area 
where  counted  under  the  special 
affordable  housing  goal. 

Collection,  maintenance  and 
submission  of  these  data  in  this 
paragraph  B.  shall  be  considered  to 
fulfill  the  requirements  of  section 
309(m)(l)  of  the  FNMA  Charter  Act,  a.«^ 
amended  (12  U.S.C.  1723a).  FNMA  shall 
report  on  the  foregoing  characteristics  of 
single  family  mortgages  that  were 
purchased  after  December  31, 1992. 
However,  where  mortgages  were 
originated  prior  to  January  1, 1993  and 
purchased  after  that  date.  FNMA  need 
not  report  data  which  is  not  reasonably 
avedlaole  from  the  lender  on  such 
mortgages  but  FNMA  shall  report  the 
number  of  such  mortgages  for  which 
data  are  not  reported. 

C.  Data  on  Multifamily  Mortgage 
Purchases 

Within  60  days  after  the  end  of  each 
calendar  year,  FNMA  shall  submit  to  the 
Secretary,  in  a  form  determined  by  the 
Secretary,  data  relating  to  mortgage 
purchases  on  housing  consisting  of 
more  than  4  dwelling  units  during  the 
year.  Such  data  shall  include  the 
following  information  for  each 
mortgage: 

1.  The  census  tract  location  or  smaller 
geographic  segment  location  of  the 
housing. 

2.  The  income  levels  (if  available)  and 
characteristics  of  tenants  (as  specified 
by  the  Secretary)  in  the  housing. 

3.  Rent  levels  for  units  in  the  housing. 

4.  Mortgage  characteristics  (including 
the  number  of  units  financed  per 
mortgage  and  the  amount  of  loans). 

5.  Mortgagor  characteristics  including 
whether  nonprofit,  for-profit,  or  limited 
equity  cooperative. 

6.  use  of  funds,  i.e..  whether  the 
mortgage  is  for  new  construction, 
rehabilitation,  purchase  of  an  existing 
property,  or  refinancing. 


Federal  Register  /  Vol.  58.  No.  196  /  Wednesday.  October  13,  1993  /  Notices  53071 


7.  The  type  of  originating  institution. 

8.  Other  information  that  the 
Secretary  considers  appropriate  to  the 
extent  practicable,  including  but  not 
hmited  to: 

a.  Whether  the  mortgage  was  newly 
originated  or  seasoned  at  the  time  of 
purchase: 

b.  Whether  the  mortgage  is  for 
securitization  or  portfoho; 

C-  Whether  the  mortgage  is  on 
property  from  FNMA's  real  estate 
ovk-ned  (REO)  portfolio;  and 

d.  Whether  the  mortgage  has  been 
used  in  conjimction  with  public  subsidy 
programs  under  Federal  law. 

Collection,  maintenance  and 
submission  of  the  data  in  this  paragraph 

C.  $hall  be  considered  to  fulfill  the 
requirements  of  section  309(m){2)  of  the 
FTi^itA  Charter  Act,  as  amended  (12 
U.S.C.  1723a).  FNMA  shall  report  on  the 
foregoing  characteristics  of  multifamily 
mortgages  that  were  purchased  after 
December  31. 1992.  However,  where 
motrtgages  were  originated  prior  to 
January  1. 1993  and  purchased  after  that 
date.  FNMA  need  not  report  data  which 
is  not  reasonably  available  from  the 
lender  on  such  mortgages  but  FNMA 
shall  report  the  nimiber  of  such 
mortgages  for  which  data  are  not 
reported. 

D.  Annual  Reports  on  Interim  Housing 
Gocis 

Within  60  days- after  the  end  of  each 
calkidar  year.  FNMA  shall  submit  to  the 
Seqietary  a  leport  or  reports  on  its 
performance  during  the  calendar  year  in 
achieving  the  interijn  goal  for  mortgage 
purchases  on  housing  for  low-  and 
moderate-income  famihes.  the  interim 
goal  for  mortgage  purchases  on  housing 
in  central  cities,  and  the  interim  special 
affordable  housing  goals  set  forth  in  this 
Notice.  This  material  may  be  submitted 
in  one  combined  report  or  separate 
reports  concerning  each  of  these  goals. 
Th*  report  concerning  each  housing 
goal  shall  specify  the  dollar  volume,  the 
number  of  units,  and  the  number  of 
mortgages  on  owner-occupied  and 
rental  properties  purchased  by  FNMA 
that  do  and  do  not  qualify  under  such 
goal  a?  set  forth  in  this  Notice.  The 
report(s)  shall  include,  at  a  minimum, 
the  following: 

1.  The  number  of  ujiits  and  dollar 
volume  of  mortgage  purchases  by 
number  of  units  in  property. 

2.  Whether  the  mortgages  are  for 
newly  constructed  properties, 
rehabilitated  properties,  purchases  of 
existing  properties,  or  refinancing.      ' 

3.  Whether  the  mortgages  are  newly 
originated  or  seasoned. 


4.  WTiether  the  mortgages  are  on 
property  from  FNMA's  real  estate 
owned  (REO)  portfolio; 

5.  In  the  report  concerning  the  low- 
and  moderate- income  housing  goal: 

a.  Whether  the  imits  are  owner- 
occupied  or  rental; 

b.  Whether  the  units  are  for  low- 
income,  moderate-income  or  other;  and 

c.  Where  the  units  are  rental,  whether 
the  determination  as  to  whether  the 
units  are  for  low-income,  moderate- 
income  or  other  is  based  on: 

(1)  Tenant  income;  where  tenant 
income  is  used,  detailed  data  on  the 
number  of  imits  shall  be  provided  cross- 
classified  by  family  size  and  income 
level  (both  in  dollars  and  as  percentages 
of  area  median  income);  or 

(2)  Rent  levels;  where  rent  levels  are 
used,  detailed  data  on  the  number  of 
units  shall  be  provided  cross-classified 
by  unit  size  and  rent  levels  (both  in 
dollars  and  as  percentages  of  area 
median  income). 

6.  In  the  report  concerning  the  Special 
Affordable  Housing  goal: 

a.  Whether  the  units  financed  are 
housing  of  low-,  very  low-  or  especially 
low-income,  or  other  families; 

b.  Where  the  imits  are  rental,  whether 
the  determination  as  to  whether  the 
units  are  for  especially  low-,  very  low- 

,  low-income,  or  other  is  based  on; 

(1)  Tenant  income;  where  tenant 
income  is  used,  detailed  data  on  the 
dollar  volume  of  mortgage  purchases 
shall  be  provided  cross-classified  by 
family  size  and  income  level  (both  in 
dollars  and  as  percentages  of  area 
median  income);  or 

(2)  Rent  levels;  where  rent  levels  are 
used,  detailed  data  on  the  dollar  volume 
of  mortgage  purchases  shall  be  provided 
cross-classified  by  unit  size  and  rent 
levels  (both  in  dollars  and  as 
percentages  of  area  median  income); 

c.  Whether  (if  single  family  and  low- 
income)  the  median  income  of  the 
census  tract  does  or  does  not  exceed  80 
percent  of  area  median  income; 

d.  W'hether  the  mortgage  has  been 
ustid  in  conjimction  with  pubUc  subsidy 
programs  under  Federal  law; 

e.  For  seasoned  mortgages,  whether 
the  seller(s)  of  seasoned  portfolios  of 
loans  are  engaged  in  a  specific  program 
to  use  the  proceeds  of  such  sales  to 
originate  additional  loans  that  meet  the 
special  affordable  housing  goal,  and 
whether  the  sellers)  are  viable,  on-going 
enterprises  that  will  for  the  foreseeable 
future  be  originating  loans  that  meet  the 
goal,  including  FNMA's  basis  for 
concluding  that  the  seller(s}  are  such 
enterprises  and  are  engaged  in  such  a 
specific  program;  and 


f.  Although  not  required,  FNMA  may 
report  on  commitments  to  purchase 
mortgages. 

7.  m  the  report  concerning  the  central 
cities  housing  goal,  whether  the 
property  is  located  in  a  central  city, 
rural  area,  low-  or  moderate- income 
census  tract,  minority  census  tract, 
concentrated  minority  census  tract,  or 
other  geographical  area  as  required  by 
the  Secretary. 

8.  Such  otner  detail  as  is  requested  in 
writing  by  the  Secretary. 

E.  Quarterly  Peports  on  Interim  Housing 
Goals 

Within  60  days  following  the  end  of 
each  of  the  first  three  calendar  quarters 
of  each  year,  FNM.\  shall  submit  to  the 
Secretarj'  a  report  which  shall  provide 
the  same  information  described  in 
paragraph  D.  for  mortgages  purchased 
by  FNMA  in  the  previous  quarter.  The 
first  quarteriy  report  under  this  Notice 
shall  include  data  concerning  the  first 
quarter  of  calendar  year  1994. 

F.  Annual  Reports  on  Actions  Taken 

Within  60  days  following  the  end  of 
each  calendar  year,  in  order  to  assist  the 
Secretary  in  preparing  the  Aimual 
Report  to  the  Congress,  FNMA  shall 
provide: 

1.  A  description  of  actions  that  FNMA 
has  undertaken  during  the  preceding 
year  or  is  planning  to  undertake  to 
promote  and  expand  its  purchases  of 
mortgages  on  housing  for  low-  and 
moderate-income  families. 

2.  A  description  of  actions  that  FNMA 
has  undertaken  or  is  planning  to 
imdertake  to  promote  and  expand  its 

f>urchases  of  mortgages  on  properties 
ocated  in  central  cities. 

3.  A  description  of  actions  that  FNMA 
has  undertaken  or  is  planning  to 
undertake  to  promote  and  expand  its 
purchases  of  mortgages  on  housing  to 
meet  the  then-existing  unaddressed 
needs  of,  and  affordable  to,  low-income 
famihes  in  low-income  areas  and  very 
low-income  families 

4.  A  description  of  actions  ihat  FNMA 
has  undertaken  or  is  planning  to 
undertake  to  promote  and  expand  its 
attainment  of  its  statutory  purposes  as 
set  forth  in  the  FNM.\  Charter  Art, 
section  301. 

5.  A  description  of  any  FNMA  efforts 
to  standardize  credit  terms  and 
imderwriting  guideUnes  for  multifamily 
housing  and  to  securitize  such  mortgage 
products. 

6.  A  description  of  actions  that  FNMA 
has  undertaken  or  is  planning  to 
undertake  to  promote  and  expand 
opportuiuties  for  first-time  home 
buyers. 
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7.  Any  actions  taken  under  section 
1 325(5)  »•  with  respect  to  originators 
found  to  violate  fair  lending  procedures; 
and 

8.  Such  other  information  that  the 
Secretary  considers  necessary  for  the 
report  and  requests  in  writing. 

G.  Additional  Analyses 

The  Secretary  may  request  that  the 
data  underlying  the  reports  required 
under  paragraphs  A.  through  F.  be 
provided  to  the  Secretary  or  that  FNMA 
conduct  additional  analysis  and  submit 
additional  reports  as  the  Secretary 
determines  necessary  to  faciUtate  the 
Secretary's  establishment,  monitoring, 
and  enforcement  of  these  goals. 

Authority:  Sections  1331-37  of  the  Federal 
Housing  Enterprises  Financial  Safety  and 
Soundness  Act  of  1992. 12  U.S.C.  4561-67, 
enacted  as  Title  XIII  of  the  Housing  and 
Community  Development  Act  of  1992  (Pub. 
L.  102-550,  approved  October  28. 1992). 

Dated:  October  7. 1993. 
Henry  G.  Cisnenw. 
Secretary. 
[FR  Doc.  93-25181  Filed  10-12-93;  8:45  am] 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

[Docket  No.  N-93-3630;  FR-3S23-H-01] 

Federal  Home  Loan  Mortgage 
Corporation;  Interim  Houaing  Goala 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACnON:  Notice  of  interim  housing  goals. 

SUMMARY:  This  Notice  sets  forth  three 
separate  interim  goals,  for  calendar 
years  1993  and  1994,  established  by  the 
Secretary  of  Housing  and  Urban 
Development  for  the  Federal  Home  Loan 
Mortgage  Corporation's  purchase  of 
mortgages  on  (1)  housing  for  low-  and 
moderate-income  families,  (2)  housing 
located  in  central  cities,  and  (3)  housing 
meeting  the  needs  of  and  affordable  to 
low-income  families  in  low-income 
areas  and  very  low-income  families. 
This  Notice  describes  the  badcgroimd, 
operation  and  statutorily  prescribed 
factors  considered  in  the  establishment 
of  the  goals — along  with  the  goals 
themselves — as  well  as  the  general  and 
specific  requirements  for  measuring 
performance  under  the  goals,  relevant 
definitions  and  reporting  requirements. 
DATES:  Effective  date:  October  13.  1993. 

Comments  due  date:  The  Secretary 
will  accept  comments  from  the  public 
on  an  open  docket  while  it  is 


NCodifiad  at  12  U.S.C  4545(5). 


developing  the  regulation  containing  the 
annual  goals  and  future  implementation 
requirements  for  1995  and  thereafter. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Office  of  the  General 
Counsel.  Rules  Docket  Clerk,  room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW..  Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
commimication  submitted  will  be 
available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.  to  5:30  p.m.  Eastern  Time)  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ben 
E.  Laden,  Director.  Financial 
Institutions  Regulation  Staff,  telephone 
(202)  70ft-1464  or  Kenneth  A.  Markison, 
Assistant  General  Counsel  for 
Administrative  Law,  telephone  (202) 
708-3137;  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington,  DC  20410.  A 
telecommimications  device  (TDD)  for 
hearing-  or  speech-impaired  persons  is 
available  at  (202)  70&-0770.  (These  are 
not  toll-free  telephone  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Secretary  of  Housing  and  Urban 
Development  ("the  Secretary")  is 
required  to  establish  certain  annual 
goals  for  mortgage  purchases  by  the 
Federal  National  Mortgage  Association 
("FNMA"  or  "enterprise")  and  the 
Federal  Home  Loan  Mortgage 
Corporation  ("FHLMC"  or  "enterprise") 
on  housing,  under  part  2.  subpart  B  of 
the  Federal  Housing  Enterprises 
Financial  Safety  and  Soimdness  Act  of 
1992  ("the  Act"),  enacted  as  Title  Xm 
of  the  Housing  and  Community 
Development  Act  of  1992  (Pub.  L.  102- 
550,  approved  October  28, 1992)  and 
codified  at  12  U.S.C.  4561-67. 
Specifically,  the  Act  requires  that  the 
Secretary,  after  consideration  of  certain 
prescribed  factors  for  each  of  the  goals, 
establish  annual  goals  for  purchases  of 
mortgages  on  housing  for  low-  and 
moderate-income  families,  housing 
located  in  central  cities,  and  special 
affordable  housing,  i.e.,  housing  meeting 
the  needs  of  and  affordable  to  low- 
income  bmilies  in  low-income  areas 
and  very  low-income  families. 

For  the  transition  period  of  calendar 
years  1993  and  1994.  the  Act  establishes 
target  percentage  amounts  for  purchases 
by  FNMA  and  FHLMC  of  mortgages  on 
housing  for  low-  and  moderate-income 
families  and  housing  located  in  central 


cities  and  specific  dollar  amounts  for 
purchases  of  mortgages  on  special 
affordable  hotising.  The  Act  requires  the 
Secretary  to  establish  interim  goals 
covering  the  transition  period  for  FNMA 
and  FHLMC  in  relation  to  the  targets. 
The  Act  provides  that  where  an 
enterprise  is  not  meeting  the  target(s)  for 
the  purchase  of  mortgages  on  housing 
for  low-  and  moderate-income  families 
and/or  housing  located  in  central  cities 
as  of  January  1, 1993,  the  Secretary  shall 
establish  the  goal(s)  so  that  the 
enterprise  improves  its  performance 
relative  to  the  target(s)  and,  "to  the 
maximum  extent  feasible,"  meets  the 
target(s)  by  December  31. 1994,  the  end 
of  the  transition  period.  (Sections 
1332(d)(2)(A)  and  1334(d)(2)(A).i) 
Where  an  enterprise  is  meeting  the 
target(s)  as  of  January  1, 1993,  the  Act 
requires  that  the  Secretary  establish  the 
goals  for  the  period  so  that  the 
enterprise  improves  its  performance 
relative  to  the  target(s).  (Sections 
1332(d)(2)P)  and  1334(d)(2)(B).)  The 
Act  contains  no  similar  requirement  for 
the  establishment  of  the  special 
affordable  housing  goals. 

The  Act  provides  that  the  Secretary 
must  establish  any  requirements 
necessary  to  implement  the  transition 
provisions  of  the  Act,  including  housing 
goals,  by  notice  after  providing  the 
enterprises  with  an  opportunity  to 
review  and  comment  not  less  tnan  30 
days  before  the  issuance  of  such  notice. 
(Sections  1332(d)(3),  1333(d)(4),  and 
1334(d)(4).)  The  Secretary  provided 
FHLMC  with  an  opportunity  to  review 
and  comment  on  this  Notice  on  July  22, 
1993.  The  requirements  in  this  Notice 
were  revised  following  review  of  the 
comments.  If  any  requirements  for  the 
interim  goals  contained  in  this  Notice 
require  revision,  the  Secretary  may 
revise  the  goals  by  Notice  in  the  Federal 
Register  after  providing  the  enterprises 
with  an  opportvmity  to  review  and 
comment  not  less  than  30  days  prior  to 
publication. 

The  Act  requires  the  Secretary  to 
move  expeditiously  to  estabUsh  these 
interim  goals.  Because  this  legislative 
scheme  is  new,  many  of  the 
assumptions  and  interpretations 
embodied  in  this  Notice  are  likely  to  be 
reconsidered,  depending  on  the 
performance  of  FHLMC  tmder  these 
goals  and  other  relevant  matters.  Future 
goals  and  requirements  are  likely  to  vary 
substantially  from  those  contained  in 
this  Notice.  Accordingly,  these  interim 
goals  and  the  provisions  of  this  Notice 


>  Unless  otherwise  specified,  all  section  dtes 
herein  ara  dtai  to  the  Federal  Housing  Entoprisea 
Financial  Safety  and  Soundness  Act  of  1992. 
Sections  1331-38  of  that  Act  are  codified  at  12 
U.S.C  4561-67. 
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apply  only  to  activities  of  FHLMC  under 
thegoals  during  the  transition  period. 

The  Secretary  shall  issue  final 
regulations  necessary  to  implement  Part 
2  of  the  Act,  including  the  housing  goals 
for  1995  and  thereafter  and  excluding 
the  interim  housing  goals,  within  18 
months  of  enactment  of  the  Act. 
(Section  1349.2)  The  Act,  at  section 
1331(c),  authorizes  the  Secretary  to 
adjust  any  goal  established  by  the 
Secretiuy  from  year  to  year  by 
regulation,  except  as  otherwise  provided 
under  the  Act. 

All  three  sets  of  interim  goals  for 
FHLMC  are  combined  in  this  Notice  due 
to  similarities  in  the  goals  and  the 
requirements  for  their  implementation. 
Where  the  goals  or  the  requirements 
differ,  this  Notice  discusses  such 
matters  separately.  In  a  similar  but 
separate  Notice,  the  Secretary  has 
established  the  interim  goals  for  FNMA. 

The  Goals 

After  consideration  of  the  applicable 
factors  provided  in  the  Act,  see  below, 
the  Secretary  establishes  the  interim 
goals  as  follows: 

Housing  for  Low-  and  Moderate-income 
Families 

The  target  set  forth  in  the  Act  for 
FHLMC's  purchases  of  conventional 
mortgages  financing  housing  for  low- 
and  moderate-income  families  for  1993 
and  1994  is  30  percent  of  the  total 
number  of  dwelling  units  financed  by 
FHLMC's  mortgage  purchases  for  each 
year.  {Section  1332(d)(1).)  The  Secretary 
establishes  the  annual  goal  in  this 
Notice  for  1993  for  suc£  purchases  at  28 
percent;  the  annual  goal  for  1994  is 
established  at  30  percent. 

Housing  Located  in  Central  Cities 

The  target  set  forth  in  the  Act  for 
FHLMC's  purchases  of  conventional 
mortgages  financing  housing  located  in 
central  cities  for  1993  and  1994  is  30 
percent  of  the  total  number  of  dwelling 
units  financed  by  FHLMC's  mortgage 
purchases  for  each  year.  (Section 
1334(d)(1).)  The  Secretary  estabhshes 
tbe  annual  goal  in  this  Notice  for  1993 
for  such  purchases  at  26  percent;  the 
armual  goal  for  1994  is  established  at  30 
percent. 

Special  Affordable  Housing 

The  special  affordable  housing  goal 
set  forth  in  the  Act  at  section  1333(d)(2), 
and  established  by  the  Secretary  uinder 
this  Notice  for  Uie  two  year  period 
1993-94  for  FHLMC's  purchases  of 
ccmventional  mortgages  on  rental  and 
owner-occupied  housing  meeting  the 


then  existing  unaddressed  needs  of.  and 
affordable  to,  low-income  families  in 
low-income  areas  and  very-low  income 
families  shall  include  mortgage 
purchases  of  not  less  than  one  and  one- 
half  bilUon  dollars  ($1,500,000,000) 
"above  and  beyond  [FHLMC's]  existing 
performance  and  commitments."' 

In  estabUshing  these  goals  for  housing 
for  low-  and  moderate-income  families, 
housing  located  in  central  cities,  and 
special  affordable  housing,  the  Secretary 
has  determined,  under  the  factors 

E>rovided  in  the  Act,  to  set  the  goals  at 
evels  which  will  require  FHLMC  to 
stretch  its  efforts  to  purchase  mortgages 
and  provide  financing  meeting  the  goals 
during  the  transition  period  of  1993  and 
1994.« 

Goals  for  Housing  for  Low-  and 
Moderate-Income  Families 

Section  1332(b)  of  the  Act  requires  the 
Secretary  to  consider  national  housing 
needs,  economic,  housing,  and 
demographic  conditions,  the 
performance  and  effort  of  the 
enterprises  in  achieving  the  goals  in 
previous  years,  the  size  of  the  relevant 
conventional  mortgage  market,  the 
ability  of  the  enterprises  to  lead  the 
industry,  and  the  need  to  maintain  the 
sound  financial  condition  of  the 
enterprises,  in  establishing  the  annual 
goals  for  the  purchase  by  FNMA  and 
FHLMC  of  mortgages  on  housing  for 
low-  and  moderate-income  families. 
Performance  under  the  goals  for  the 
purchase  of  mortgages  on  housing  fqi 
low-  and  moderate-income  families  is  to 
be  evaluated  by  the  Secretary  based  on 
the  number  of  dwelling  units  financed 
by  such  mortgages  as  a  percentage  of  the 
total  number  of  imits  financed  by 
mortgages  purchased  by  FHLMC. 
(Section  1332(d)(1).) 

To  determine  whether  owner- 
occupied  dwelling  units  are  affordable 
to  low-  or  moderate-income  families  and 
count  toward  achievement  of  these 
goals,  the  Act  provides,  at  section 
1332(c)(1)(A),  that  the  income  of  the 
mortgagor(s)  at  the  time  of  loan 
origination  must  be  used.  For  rental 
dwellings,  the  income  of  prospective  or 


>  Codified  at  12  U.S.C  45S9. 


>S.  Rep.  No.  102-282. 102d  Cong..  2d  Sess.  36 
(1992). 

*  See  id.  at  35  (1992)  C'the  Committee  fully 
expects  IFNMA  and  FHLMC]  will  need  to  stretch 
their  efforts  to  achieve  [the  low-  and  moderate- 
inccme  goal]"]  and  id.  at  36  ("The  purposes  of  the 
special  affordable  housing  goal  are  two- fold:  (1)  to 
increase  [KNMA's  and  FHLMC's]  purchase  of 
mortgages  serving  low-income  families  above  and 
beyond  their  existing  performance  and 
commitments;  and  (2)  to  encourage  IFNMA  and 
FHLMC]  10  make  such  purchases  an  integral  part  of 
their  business  through  the  development  of  new 
product  lines,  the  creation  of  new  business 
relationships,  the  building  of  Institutional  capacity 
and  other  innovative  activities.") 


actual  tenants,  adjusted  for  smaller  and 
larger  famiUes  (sections  1332(c)(l)(B)(i) 
and  1303  (8)(B)  and  (10)(B)  f)  shall  be 
used,  if  available,  and  where  such 
income  information  is  not  available, 
rent  levels  must  be  used  to  determine 
whether  the  dwelling  imils  are 
affordable  to  low-  or  moderate-income 
families.  (SecUon  1332(c)(l){B)(ii).) 
Under  the  Act,  a  rent  level  is  affordable 
to  low-  or  moderate-income  families  if 
such  rent,  as  adjusted  for  imit  size  as 
measured  by  the  number  of  bedrooms, 
does  not  exceed  30  percent  of  the 
maximum!!  income  level  for  the 
particular  low-  or  moderate-income 
classification.  (Section  1332(c)(2).) 

Section  1332(a)  of  the  Act  provides 
that  the  Secretary  may  establish  separate 
subgoals  within  the  goals  for  housing  for 
low-  and  moderate-income  families. 
Thus,  the  Secretary  could,  for  example, 
establish  a  separate  subgoal  for  housing 
for  low-income  families.  Pending 
consideration  of  the  needs  and  policy 
issues  involved,  the  Secretary  has 
determined  to  defer  establishment  of 
subgoals  under  this  section.  This  Notice 
does  require  FHLMC  to  report 
separately  on  dwelling  units  for  low- 
income  families  and  for  moderate- 
income  families. 

Central  Cities  Housing  Goals 

Section  1334(b)  of  the  Act,  in  part, 
requires  the  Secretary  to  consider  urban 
housing  needs,  economic,  housing,  and 
demographic  conditions,  the 
performance  and  effort  of  the 
enterprises  in  achieving  the  goals  in 
previous  years,  the  size  of  the  relevant 
conventional  mortgage  market,  the 
ability  of  the  enterprises  to  lead  the 
industry,  and  the  need  to  maintain  the 
enterprises'  sound  financial  condition, 
in  estabhshing  the  annual  goals  for  the 
purchase  by  FNMA  and  FHIMC  of 
mortgages  on  housing  located  m  central 
cities.  Performance  under  the  goals  for 
housing  located  in  central  cities  is  to  be 
evaluated  by  the  Secretary*  based  on  the 
number  of  dwelling  units  located  in 
central  cities  that  are  financed  by 
mortgages  purchased  by  FHLMC,  as  a 
percentage  of  the  total  number  of  units 
financed  by  mortgages  ptirchased  by 
FHLMC.  (Section  1334(d)(1).)  Section 
1334(d)(3)  of  the  Act  defines  "central 
city"  as  "any  political  subdivision 
designated  as  a  central  city  by  the  Office 
of  Management  and  Budget." 

Section  1334(a)  of  the  Act  also 
requires  the  Secretary  to  establish  goals 
for  FHLMC's  purchase  of  mortgages  or 
housing  located  in  rural  and  other 
underserved  areas.  The  Act  does  not 
require  that  the  Secretary  establish  these 


'Section  1303  is  codified  at  12  DSC  4502. 
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goals  for  the  transition  period  and 
neither  HUD  nor  the  enterprises  have 
experience  with  such  goals. 
Accordingly,  pending  consideration  of 
the  needs  and  policy  issues  Involved. 
the  Secretary  has  determined  to  defer 
establishment  of  other  goals  under  this 
section  while  issuing  interim  central 
cities  goals  under  section  1334(d)(2). 

Special  A£Fordable  Housing  Goal 

Section  1333(a)(1)  of  the  Act  provides 
that  the  Secretary  "shall  establish  a 
special  annual  goal  designed  to  adjxist 
the  purchase  by  each  enterprise  of 
mortgages  on  rental  and  owner- 
occupied  housing  to  meet  the  then- 
existing,  unaddressed  needs  of,  and 
affordable  to,  low-income  families  in 
low-income  areas  and  very  low-income 
families."  In  establishing  the  goal,  the 
Secretary  is  required  to  consider  data 
submitted  in  coimection  with  the  goal 
for  previous  years,  the  performance  and 
effort  of  the  enterprise  in  achieving  the 
goal  in  previous  years,  national  housing 
needs,  the  abihty  of  the  enterprise  to 
lead  the  industry,  and  the  need  to 
maintain  the  enterprise's  sound 
financial  condition.  (Section  1333(a)(2).) 

Under  the  special  affordable  housing 
goal,  the  Secretary  will  evaluate 
FHLMC's  performance  based  on  the 
dollar  amount  of  mortgage  purchases 
that  meet  the  requirements  of  the  Act 
and  this  Notice.  Performance  is  not 
measured — as  under  the  other  housing 
goals  established  under  the  Act — in 
terms  of  the  percentage  of  dwelling 
imits  financed. 

The  Act  requires  that  the  Secretary 
establish  the  special  affordable  housing 
goals  at  no  less  than  "1  percent  of  the 
dollar  amount  of  the  mortgage 
purchases  by  the  enterprise  for  the 
previous  year."  (Section  1333(a)(1).) 
During  the  two-year  transition  period 
beginning  on  January  1, 1993,  the 
special  affordable  housing  goal  for 
FHLMC  must  "include  mortgage 
purchases  of  not  less  than 
$1,500,000,000  (for  such  2-year  period), 
with  one-half  of  such  purchases 
[$750,000,000]  consisting  of  mortgages 
on  single  family  housing  and  one-half 
[$750,000,000]  consisting  of  mortgages 
on  multi family  housing."  (Section 
1333(d)(2).)  Under  this  Notice,  the 
Secretary  is  requiring  FHLMC  to 
purchase  mortgages  totalling  at  least 
these  minimum  dollar  amounts  during 
the  transition  period  of  1993-1994. 
above  and  beyond  FHLMC's  existing 
performance  and  commitments.'  Tlie 


•  On*  porpoM  of  th*  special  affordable  housing 
goal  U  "tc  increase  [FHLMCsl  purchase  of 
mortgage*  serving  low-income  (amilia*  above  and 
beyond  their  existing  performance  and 


Special  affordable  housing  goal  for 
FHLMC  for  1993  and  1994,  therefore, 
requires  $1,500,000,000  in  mortgage 
purchases  in  addition  to  the  amount  of 
existing  business  which  would  have 
quahfied  imder  the  goals:  for  purposes 
of  these  goals  existing  business  shall  be 
based  on  performance  in  1992,  the  year 
before  the  housing  goals  became 
effective.  The  statute  requires 
achievement  of  this  goal  by  December 
31, 1994.  (Section  1333(d)(2).)  To  meet 
these  special  affordable  housing  needs, 
FHLMC  should  move  expeditiously  to 
meet  the  goal  and  should,  in  any  event, 
purchase  a  significant  amoimt  of 
mortgages  qualifying  under  this  goal  in 
1993. 

The  Act  and  this  Notice  require  that 
the  goals  for  mortgage  purchases 
financing  multifamily  housing  and  the 
goals  for  mortgage  purchases  financing 
single  family  housing  under  this  goal  be 
subdivided  further  into  subgoals  to 
reach  particular  categories  of  housing 
for  families  at  lower  income  levels. 
Thus,  the  Act  requires  that,  for 
multifamily  mortgage  purchases  by 
FHLMC  to  be  counted  toward 
achievement  of  the  special  affordable 
housing  goal,  45  percent  of  the  dollar 
volume  of  such  purchases  must 
comprise  mortgages  on  multifamily 
housing  where  dwelling  units  are 
affordable  to  low-income  families 
(families  whose  incomes  do  not  exceed 
80  percent  of  area  median  income). 
(Section  1333(d)(3)(A)(i).)  The 
remaining  55  percent  of  the  dollar 
volume  of  multifamily  mortgages 
purchased  must  comprise  mortgages  on 
multifamily  housing  in  which  either:  (1) 
"at  least  20  percent  of  the  units  are 
affordable  to  families  whose  incomes  do 
not  exceed  50  percent"  of  area  median 
income  (section  l333{d)(3)(A)(ii)(I));  or 
(2)  "at  least  40  percent  of  the  imits  are 
affordable  to  very  low-income  families" 
(families  whose  incomes  do  not  exceed 
60  percent  of  area  median  income) 
(section  1333(d)(3)(A)(ii)(n)).  The  Act 
provides  that  only  those  portions  of 
mortgages  on  multifamily  properties 
that  are  attributable  to  units  affordable 
to  low-income  families  shall  contribute 
to  the  achievement  of  this  goal.  (Section 
1333(d)(3)(C).) 

The  Act  requires  that,  for  mortgage 
purchases  financing  single  family 
housing  purchased  by  FHLMC  counted 
toward  achievement  of  the  special 
affordable  housing  goal,  45  percent  of 
the  dollar  volume  of  single  mmily 
mortgages  comprise  mortgages  of  low- 
income  families  (families  whose 
incomes  do  not  exceed  80  percent  of 


area  median  income)  "who  live  in 
census  tracts  in  which  the  median 
income  does  not  exceed  80  percent  of 
the  area  median  income."  (Section 
1333(d)(3)(B)(i).)  The  remaining  55 
percent  of  the  dollar  volume  of  single 
family  mortgage  purchases  must 
comprise  mortgages  of  very  low-income 
families  (families  whose  incomes  do  not 
exceed  60  percent  of  area  median 
income).  (Section  1333{d){3)(B)(ii).) 

Tlie  Act  sets  forth  certain  specific 
requirements  for  evaluating  FHLMC's 
performance  in  meeting  the  special 
affordable  housing  goal.  To  determine 
whether  owner-occupied  dwelling  units 
are  affordable  to  very  low-  or  low- 
income  families  and  qualify  toward 
achievement  of  this  goal,  the  Act 
provides,  at  section  1333(c)(1)(A).  that 
the  income  of  the  mortgagor(s)  at  the 
time  of  loan  origination  must  be  used. 
For  rental  dwellings,  the  income  of 
prospective  or  actual  tenants,  adjusted 
for  smaller  and  larger  families,  shall  be 
used,  if  available,  and  where  such 
income  information  is  not  available, 
rent  levels  must  be  used  to  determine 
whether  the  dwelling  units  are 
affordable  to  low-  and  very  low-income 
families  (section  1333(c)(1)(B))  with 
adjustments  for  unit  size  as  measvired  by 
the  number  of  bedrooms  (section 
1333(c)(l)(B)(ii)  and  (c)(2)).  Under  the 
Act,  a  rent  level  is  affordable  to  a  family 
if  it  does  not  exceed  30  percent  of  the 
maximum  income  level  for  the 
particular  income  category.  (Section 
1333(c)(2).) 

In  evaluating  FHLMC's  performance 
in  achieving  this  goal,  the  Act  requires 
the  Secretary  to  give  full  credit  toward 
achievement  of  the  special  affordable 
housing  goal  for:  (1)  The  purchase  or 
securitization  of  federally  related 
mortgages  that  cannot  be  readily 
securitized  through  the  Government 
National  Mortgage  Association  (GNMA) 
or  another  Federal  agency,  where 
FHLMC's  participation  substantially 
enhances  the  affordability  of  the 
housing  subject  to  such  mortgages,'  and 
the  mortgages  are  on  housing  that 
otherwise  qualifies  under  this  goal;  (2) 
the  purchase  or  refinancing  of  seasoned 
loan  portfolios  where  the  seller  has  a 
specific  program  to  use  the  proceeds  of 
such  sales  to  originate  new  loans  that 
meet  the  special  affordable  housing  goal 


commltmenL"  S.  Rep.  No.  102-282, 102d  Cong..  2d 
Sesa.  36  (1992). 


'  Mortgage*  that  cannot  be  readily  securitized 
through  GNMA  or  another  Federal  agency  and 
mortgages  where  FHLMC's  participation 
substantially  enhance*  the  affordability  of  the 
hotisiug  subject  to  the  mortgages  include,  for 
purpose*  of  the*e  interim  goals,  mortgages  under 
the  Home  Equity  Conversion  Mortgage  (HECM) 
Insurance  Demonstration  Program,  sec.  255  of  ths 
National  Housing  Act.  12  U.S.C  1715>-20.  and 
under  the  Guaranteed  Rnial  Housing  Loan  program, 
7  U.S.C  1933. 


Federal  Register  /  Vol.  58,  No.  196  /  Wednesday.  October  13.  1993  /  Notices  53073 


and  such  purchases  or  refinancings 
support  additional  lending  for  housing 
that  otherwise  qxialifies  under  this  goal; 
and  (3)  the  purchase  of  direct  loans 
made  by  the  Resolution  Trust 
Corporation  (RTC)  or  the  Federal 
Deposit  Insurance  Corporation  (FDIC) 
where  the  loans  are  not  guaranteed  by 
the  RTC  or  the  FDIC  or  other  Federal 
agencies,  the  loans  include  recourse 
provisions  similar  to  those  offered 
through  private  mortgage  insurance  or 
other  conventional  sellers,  and  such 
loans  are  for  the  purchase  of  housing 
that  otherwise  qualifies  under  this  goal. 
(Section  1333(b)(1).) 

This  Notice  clarifies  that  entities 
qualify  as  sellers,  under  (2)  above, 
where  the  sellers  cxirrently  operate  or 
actively  participate  in  an  ongoing 

[)rogram  that  results  in  the  origination  of 
oans  meeting  the  special  affordable 
housing  goal;  thus,  FHLMC's  purchase 
of  such  loans  supports  additional 
lending  for  housing  that  will  quahfy 
under  this  goal.  By  encompassing  active 
participation,  the  Notice  allows 
purchases  of  portfolios  from  sellers,  that 
actively  participate  with  qualified 
housing  groups  that  operate  programs 
resulting  in  the  origination  of  loans 
meeting  this  goal,  to  count  toward 
achievement  of  the  goal.  However,  if 
FHLMC  wants  to  count  portfolio 
purchases  toward  achievement  of  this 
goal,  it  must  verify  and  monitor  that  the 
sellers  currently  operate  or  actively 
participate  in  such  ongoing  programs 
that  result  in  the  origination  of 
additional  loans  meeting  the 
requirements  of  this  goal.  FHLMC  must 
also  develop  necessary  mechanisms  to 
ensure  comphance  with  the  requirement 
that  sellers  actively  participate  in 
progrHm(s)  which  will  use  the  proceeds 
of  the  purchase  to  support  additional 
lending  to  meet  the  affordable  housing 
goal. 

This  Notice  provides  that  the  dollar 
amount  of  each  mortgage  that  will 
contribute  to  achievement  of  a  goal  will 
be  the  unpaid  principal  balance  of  the 
mortgage,  or  portion  thereof.  While 
section  1336(a)(3)(A)  of  the  Act  provides 
that  the  Secretary  shall  consider  any 
single  mortgage  purchased  by  an 
enterprise  as  contributing  to  the 
achievement  of  each  housing  goal  for 
which  it  qualifies,  this  Notice  clarifies 
that  a  single  mortgage  purchase  will  not 
be  coimted  as  contributing  toward  the 
achievement  of  more  than  one  subgoal 
imdar  the  special  affordable  housing 
goal.*  Additionally,  mortgage  purchases 
in  excess  of  the  one  and  one-half  billion 
dollar  special  affordable  housing  goal. 


which  qualify  for  any  of  the  subgoals 
under  the  special  affordable  housing 
goal,  may  be  made  without  regard  to  the 
percentage  requirements  applicable  to 
the  subgoals. 

As  provided  in  section  1333(b)(2)  of 
the  Act,  this  Notice  provides  that  the 
Secretary  will  not  give  any  credit 
toward  achieving  &e  special  affordable 
housing  goal  to  any  purchases  or 
securitization  of  mortgages  associated 
with  refinancing  of  FHLMC's  existing 
mortgage  or  mortgage-backed  securities 
portfolios,  nor  will  any  credit  be  given 
for  refinancing  of  FNMA's  existing 
portfolios  of  mortgages  or  mortgage- 
backed  securities.  This  does  not  mean 
that  FHLMC  may  not  count  the 
purchase  of  individual  mortgages 
financing  properties  that  were 
previously  financed  by  mortgages  that 
had  been  purchased  by  FNMA. 

Absence  From  the  Multifamily  Housing 
Market 

FHLMC  reported  significant  losses  in 
its  multifamily  housing  program  and 
suspended  new  mortgage  purchases  in 
1990.  Soon  thereafter,  FHLMC  stated  its 
intention  to  reenter  the  market  when 
new  program  staff  were  added  and 
management  changes  were 
implemented.  Since  then,  FHLMC  has 
moved  slowly  and  has  repeatedly 
missed  aimdimced  target  dates  for 
reentering  the  market.*  FHLMC  recently 
told  HUD  that  it  had  embarked  on  a 
three  phase  reentry  program,  beginning 
with  refinancing  of  troubled  loans  in  its 
own  portfoho,  and  that  it  will  achieve 
full  reentry,  including  purchasing  of 
new  loans,  by  the  end  of  1993. 

Under  the  FHLMC  Act,  at  section 
301(b)(3),  FHLMC  is  obUgated  "to 
provide  ongoing  assistance  to  the 
secondary  market  for  residential 
mortgages  (including  activities  relating 
to  mortgages  on  housing  for  low-  and 
moderate-income  families  involving  a 
reasonable  economic  return  that  may  be 
less  than  the  return  earned  on  other 
activities)  by  increasing  the  liquidity  of 
mortgage  investments  and  improving 
the  distribution  of  investment  capital 
available  for  residential  mortgage 
financing."  Multifamily  rental 
properties  comprise  a  sizeable 
proportion  of  housing  for  low-  and 
moderate-income  families.  By  not 
actively  purchasing  multifamily 
mortgages,  FHLMC  is  not  serving  a 
significant  portion  of  the  housing 
market  for  low-  and  moderate-income 
families. 


•Sm  S.  Rap.  No.  102-282, 102d  Cong.,  2d  S«ss. 
as  (1092) 


•  See,  e.g..  National  Mortgage  News.  "Fumie  Mm 
Conc«rned  on  Multifamily."  ApAl  15, 1991  st  23 
and  "Fraddia  MF  Rastait  May  Be  In  Mid-'92,"  Oct 
21, 1991  at  1. 


The  1993  goals  established  in  this 
Notice  take  into  account  FHLMC's 
absence  from  the  multifamily  market. 
However,  in  establishing  the  1994  low- 
and  moderate-income  housing  goal  and 
the  central  dUes  goal  both  at  30  percent, 
the  Secretary  has  assumed  full  reentry 
by  FHLMC  and,  in  fact,  the  30  percent 
goals  are  designed  to  ensure  that 
FHLMC  fully  reenters  the  multifamily 
market  by  the  start  of  1994;  if  FHU^C 
fails  to  fully  reenter  by  the  start  of  1994, 
FHLMC  may  not  be  able  to  meet  the 
goals. 

Definitions  and  General  Requirements 

This  Notice  details  the  definitions 
employed  in  establishing  and  measunng 
comphance  with  the  goals,  the 
Secretary's  consideration  of  the  factors 
imder  the  Act  for  establishing  each  of 
these  goals,  the  goals  themselves,  and 
requirements  for  implementation, 
monitoring,  and  reporting  purchases 
under  the  goals. 

Definitions 

The  Act  provides  certain  definitions 
which  are  relevant  to  these  goals 
including  "central  city,"  "enterprise," 
"low-income,"  "median  income," 
"moderate-income,"  "mortgage 
purchase,"  "multifamily  housing," 
"single  family  housing,"  and  "very  low- 
income."  (Sections  1303  and 
1334(d)(3).)  In  addition  to  the 
definitions  provided  in  the  Act,  this 
Notice  provides  definitions  for  relevant 
terms  such  as  "seasoned  mortgage"  and 
further  clarifies  certain  terms  including 
"mortgage  purchase." 

The  Act  provides  that  the  Secretary 
shall  establish  goals  for  "mortgage 
purchases."  (Sections  1332(a), 
1333(a)(1)  and  1334(a).)  The 
determination  of  the  types  of 
transactions  of  FHLMC  that  qualify  as 
"mortgage  purchases"  directly  bears  on 
the  appropriate  level  of  the  interim 
goeds  estabUshed.  The  Act  defines  the 
term  "mortgage  purchases"  as  including 
"mortgages  purchased  for  portfoho  or 
securitization."  (Section  1303(11).)  This 
Notice  provides  that  the  term  "mortgage 
purchases"  encompasses  transactions 
where  FHLMC  buys  or  otherwise 
acquires  mortgages  with  cash  or  other 
thing  of  value,  including  swap 
transactions.  While  the  Secretary 
commends  FHLMC's  involvement  in  a 
wide  variety  of  undertakings  including 
equity  investments  in  projects  eUgible 
for  Low-Income  Housing  Tax  Credits 
(LIHTC),  26  U.S.C  42,  and  purchases  of 
State  and  local  government  housing 
bonds,  which  serve  significant  purposes 
related  to  low-  and  moderate  income 
housing,  the  Secretary  has  concluded 
that  these  activities  generally  do  not 
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involve  "mortgage  purchases"  by 
FHLMC.  Although  the  Secretary 
appreciates  and  encourages  FTILMC's 
continued  involvement  in  these 
programs,  such  activities  shall  count 
towiird  achievement  of  these  goals  only 
to  the  extent  that  they  involve  mortgege 
purchases  by  FHLMC  which  qualify 
under  the  Act  and  this  Notice.  The 
Secretary  notos  that  this  approach  is 
consistent  with  the  language  in  the 
Senate  report  concerning  sue  h  activities: 

In  the  rec6nt  past.  [FNNIA  and  FHLMC) 
have  invested  heavily  in  low-income  housing 
tax  credits.  Those  investments— which  make 
[FNMA  and  FHLMCi  equity  partners  in 
housing  developments  and  preservation 
efforts  sponsored  by  commanity-based 
organizations,  national  non-profit 
intermedidrias.  local  corporations,  and 
others — have  made  miportant  contributior.i 
to  many  comjnunities.  The  Committee 
applauds  these  programs.  However,  goals 
required  in  [the  special  affordable  housing] 
section  relate  only  to  mortgage  purchases, 
and  therefore,  do  not  include  investments  in 
tax  credits  or  mortgage  revenue  bonds  issued 
by  state  or  local  authorities.  IFNMA  and 
FHLMCI  are  expected  to  continue  such 
investments,  but  to  carry  them  out  m 
addition  to  initiatives  necessary  to  meet  the 
goals  contained  in  this  legislation.  Following 
the  transition  period,  such  activities  could  be 
encompassed  on  a  full  or  partial  credit  Iwsis. 
in  the  goals  (for  housing  for  low-  end 
moderate-income  families  and  for  housing 
located  In  central  cities]  •   *   *.i° 

Where  FHLMC  purchases  mortgages 
on  properties  sold  from  FHLMC's  real 
estate  owned  (RED)  portfolio  acquired 
through  foreclosures,  such  purchases 
will  count  under  these  goals.  Even 
where  FHLMC  itself  provides  the 
financing  and  takes  a  mortgage  directly 
from  the  buyer  and  no  other  lender  is 
involved,  FHLMC  acquires  a  mortgage 
for  its  portfolio  or  sectirilization  and  the 
Secretary  has  detemiined  to  count  such 
a  transaction  as  a  "morteage  purchase." 
This  Notice  also  clarifies  that  the  term 

mortgage  purchases"  includes  all 
purchases  of  conventional  mortgage 
loans  including,  with  some  limitations, 
mortgages  resulting  from  refinancings 
and  the  purchase  of  seasoned  mortgages. 
Except  as  specifically  provided  under 
the  special  affordable  housing  goal, 
purchases  of  refinanced  mortgages  by 
FHLMC  shall  receive  full  credit  toward 
achievement  of  the  goals,  but  only  to  the 
extent  such  ptirchases  meet  the 
requirements  of  the  Act  and  this  Notice. 
FTfLMC  shall  provide  detailed  data  on 
reP.nancings;  the  Secretary  will  evaluata 
tiie  data  to  determine  the  extent  to 
which  refinancings  serve  the  purposes 
of  these  goals  and  whether  refinancings 


■"S.  Rap.  Nc.  102 -2d2.  102d  Cung  .  2d  Ses5.  3S 
(1902).  See  alto  HR.  Rap.  No.  102-206.  102d  Cong  , 
1st  Sesi.  60(1991). 


should  receive  full,  partial  or  no  credit 
toward  the  achievement  of  the  goals 
after  the  transition  period. 

This  Notice  also  provides  that  for 
single  family  dweUings,  a  seasoned 
mortgege  will  coimt  toward 
achievement  of  a  goal  based  on  the 
income  of  the  mortgagor{s)  and.  for 
rental  units,  the  tenants'  income  or  the 
rent  level  at  the  time  of  origination  as 
compared  to  area  median  income  at  the 
time  of  origination;  appropriate  median 
income  data  will  be  used  by  FHLMC. 

In  defining  "mortgage  purchases," 
this  Notice  excludes  non-conventional 
mortgages,  such  as  mortgages  insured 
under  HUD's  One-  to  Four-Family  Home 
Mortgage  Insurance  Program  (section 
203(b)  and  (i)  of  the  National  Housing 
Act,  12  U.S.C.  1709(b)  and  (i)),  and 
mortgages  guaranteed  by  the 
Department  of  Veterans  Affairs. 
"Mortgage  purchases"  may  include 
FHLMC's  activities  under  the 
Muhifamily  Mortgage  Credit 
Demonstration  (section  542  of  the 
Housing  and  Community  Development 
Act  of  1992.  codified  as  a  note  to  12 
U.S.C.  1707).  Under  the  program,  the 
Secretary  may  enter  into  risk-sharing 
agreements  with  FNIvlA  emd/or  FHLMC 
to  finance  multifamily  housing  under 
which  the  Secretary  and  the  re.'^poctive 
enterprise  v/ould  assume  portions  of  the 
risk.  To  the  extent  the  tmits  financed 
would  qualify  toward  achievement  of 
any  of  the  housing  goals,  FHLMC  may 
receive  partial  credit  for  section  542 
activities  considering  the  percentage  of 
the  risk  that  FKIAIC  assumes.  The 
extent  of  the  credit  will  be  determined 
at  a  later  date  based  on  the  specific 
requirements  of  the  program. 

Requirements 

As  explained  above,  in  counting 
FHLMC's  performance  in  achieving 
these  goals,  the  Secretary  will,  for 
mortgage  purchases  on  single  family 
dwellings,  consider  the  mortgagors' 
income  and/or  the  rent  levels  or  tenants' 
income  at  the  time  of  origination;  for 
mortgage  purchases  on  multifamily 
properties,  the  Secretary  will  consider, 
based  on  data  at  the  time  of  mortgage 
purchase,  the  income  of  prospective  or 
actu-il  tenants  if  available  and,  where 
such  income  information  is  not 
available,  the  rsnt  on  dwelling  units  in 
comparison  to  the  rent  levels  affordable 
to  especially  low-,  very  low-,  low-,  and 
moderate-income  families.  (Sections 
1332(c)  and  1233(c).)  A  rent  level  shall 
be  considered  affordable  to  such 
families  if  it  does  not  exceed  30  percent 
of  the  maximum  income  level  of  the 
family's  classification,  i.e.,  especially 
low-,  very  low-,  low-,  or  moderate- 


income,  with  adjustments  for  unit  size 
(Sections  1332(c)(2)  and  1333(c)(2).) 
Because  sections  1332(c)(1)(B)  and 
1333(c)(1)(B)  of  the  Act  require  the  use 
of  tenants'  income  where  such  data  is 
available,  the  Secretary  is  requiring  that 
tenants'  income  be  collected  by  FHLMC 
where  such  uicorae  information  is 
available.  Based  on  the  legislative 
history,  income  information  is  available 
"when  it  is  known  by  the  lender 
because,  for  example,  such  information 
is  required  as  a  condition  of  an  existing 
federal  housing  program."  " 

Where  tenant  income  is  not  known  to 
the  lendor,  the  30  percent  ront  proxy  is 
to  he  used  to  monitor  and  evaluate 
FHLMC's  performance  in  achieving  the 
goals  as  provided  in  sections  1332(c) 
and  1333(c)  of  the  Act.  (However,  the 
Secretary  notes  that  the  30  percent  rent 
standard  prescribed  by  the  Act  for 
determining  affordability  under  the  low- 
ond  moderate-income  housing  goal  is 
too  inclusive.  In  applying  this  standard, 
it  can  be  anticipated  that  more  than  90 
percent  of  rental  housing  will  be 
regarded  as  affordable  to  low-  and 
moderate-income  families.) 

The  term  "rent"  is  not  defined  in  the 
Act.  Where  the  term  "rent"  is  used  in 
eligibility  and  affordability 
requirements  for  government  housing 
programs,  the  term  means  "gross  rent," 
which  includes  all  utilities,  based  on 
either  actual  data  or  allowances. 
Likewise,  this  Notice  defines  "rent"  as 
gross  rent,  i.e.,  contract  rent  including 
utilities  or  contract  rent  plus  utilities 
where  some  or  all  of  the  utilities  are  not 
included  in  the  contract  rent. 

Where  all  utilities  are  not  included  in 
rent,  use  of  contract  rent  is 
unsatisfactory  and  excludes  a  significant 
component  from  housing  costs.  Utility 
costs  comprise  a  significantly  larger 
share  of  total  housing  costs  for  lower 
income  famihes  in  comparison  with 
higher  income  families.  Moreover, 
applying  the  rent  t^st,  with  rent 
exclusive  of  utility  costs,  would  result 
in  an  even  more  unrealistically 
inclusive  test  of  affordability  for  rental 
dwelling  units  than  is  the  case  using 
gross  rent.  If  contract  rent  were  used, 
HUD  projects  that  more  than  95  percent 
of  all  rental  units  would  be  classified  as 
affordable  to  low-  and  moderate-income 
families.  12 

To  resolve  the  problem  of  assuring 
consideration  of  gross  rents  including 
utility  costs,  while  at  the  same  lime 


>>  S  Rep.  No.  102-262.  102d  Cong  .  :d  Sess.  35 
(1992). 

"Usiiig  r'n'.  as  deSned  inthif  Notice,  consistent 
with  aitrent  law.  93  percent  of  existing  rental 
dwelling  units  and  78  p«n:ant  of  recently 
coostructsd  rental  dwelling  units  qualify  as 
affordable  to  low-  and  moderate-Income  families. 
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providing  workable  means  for  including 
those  costs,  this  Notice  allows  FHLMC 
to  use:  actual  data  on  utilities;  utility 
allowances,  provided  in  this  Notice, 
based  on  data  from  the  American 
Housing  Survey  (AHS);  utility 
allowances  established  for  the  HUD 
Section  8  Program  (section  8  of  the 
United  States  Housing  Act  of  1937,  42 
U.S.C.  1437f);  and/or  an  alternative 
adjustment  formula  subject  to  approval 
by  the  Secretary.  The  Notice  provides 
that  unless  such  an  alternative  approach 
is  approved  by  the  Secretary,  FHLMC 
shall  use  actual  data,  the  AHS-derived 
allowances,  or  the  Section  8  allowances. 

Where  tenant  income  is  not  available, 
sections  1332(c)(2)  and  1333(c)(2)  of  the 
Act  require  that  the  test  for  affordability 
of  rental  dwelling  units  be  applied  to 
units  "with  appropriate  adjustments  for 
unit  size  as  measured  by  the  number  of 
bedrooms."  Thus,  to  determine  whether 
a  unit  counts  toward  achievement  of  a 
goal,  rent  on  the  unit  is  considered  in 
terms  of  the  number  of  persons  housed 
in  the  unit.  The  Low-Income  Housing 
Tax  Credit  (LIHTC)  provides  an 
accepted  formula  for  adjustments  to 
determine  housing  capacity,  see  26 
U.S.C.  42(g)(2)(C),  and  this  Notice 
requires  the  use  of  those  adjustments  for 
these  goals.  These  adjustments  assume 
that  an  efficiency  houses  one  person,  a 
one-bedroom  unit  houses  1.5  persons 
and  each  additional  bedroom  houses  an 
additional  15  persons. 

Income  adjustments  for  family  size, 
required  under  the  Act  to  determine 
whether  a  renter  family's  income 
quahfies  as  especially  low,  very  low, 
low.  or  moderate,  are  established  for  the 
HUD  Section  8  program  and  use  of  these 
adjustments  is  also  required  under  this 
Notice.  To  determine  which  rental 
dwelling  imits  quah^  as  affordable,  this 
Notice  combines  the  UHTC  unit  size 
adjustment  factors  with  the  Section  8 
family  size  adjustment  factors  to 
develop  the  necessary  unit  size 
adjustment  factors  to  be  applied  to  rent. 
For  example,  under  the  LDiTC  an 
efficiency  is  assiuned  to  house  one 
person;  under  Section  8,  for  moderate 
income,  one  person's  rent  may  not 
exceed  70  percent  of  30  percent  of  area 
median  income;  thus,  an  efficiency  is 
affordable  for  a  moderate-income  person 
if  the  rent  does  not  exceed  21  percent 
of  area  median  income. '3  Similarly,  a 
two-bedroom  unit  is  assumed  to  house 


>]  Similarly,  for  purposas  of  determining 
affordability  to  low-income  families:  an  efficiency 
it  aMumed  to  house  one  person;  one  person's  rent 
may  not  exceed  70  percent  of  30  percent  of  80 
percent  of  area  median  income  [using  family  size 
to  ac^ust  income);  thus,  an  efficiency  is  affordable 
to  a  low-income  family  if  the  rent  does  not  exceed 
16.8  percent  of  the  area  '""^ian  income. 


three  persons;  three  persons'  rent  may 
not  exceed  90  percent  of  30  percent  of 
area  median  income;  thus,  a  two- 
bedroom  unit  is  affordable  for  a 
moderate-income  family  if  the  rent  does 
not  exceed  27  percent  of  area  median 
income.  These  percentages  are  included 
below  under  "General  Requirements." 

In  some  instances,  the  LIHTC  unit 
size  adjustments  and  the  Seclion  8 
family  size  adjustments  do  not  directly 
correspond  to  each  other.  For  example, 
under  the  UHTC  a  one-bedroom 
apartment  is  assumed  to  house  1.5 
persons  but  Section  8  does  not  provide 
a  family  size  adjustment  for  1.5  persons. 
Therefore,  the  HUD  Section  8 
adjustment  factors  for  one  person  (70 
percent)  and  two  persons  (80  percent) 
have  been  averaged  to  obtain  a  rent  not 
in  excess  of  75  percent  of  30  percent  of 
area  median  income,  yielding  a  net  luiit 
size  adjustment  factor  of  22.5  percent  of 
area  median  income.'*  Similar 
interpolations  also  are  made  for  three- 
bedroom  and  five-bedroom  units. 

In  establishing  the  goals  for  housing 
for  low-  and  moderate-income  families, 
housing  located  in  central  cities,  and 
special  affordable  housing,  the 
Secretary,  under  section  1331(b),  may 
consider  the  number  of  housing  units 
financed  by  any  multifamily  housing 
mortgage  purchase.  The  Secretary  has 
decided  to  count  all  such  dwelling 
imits,  whether  in  multifamily  or  single 
family  housing,  under  these  goals  if  the 
units  otherwise  meet  the  requirements 
of  the  Act  and  this  Notice. 

The  statute  does  not  allow  a  unit  or 
mortgage  that  satisfies  another  State  or 
Federal  low-  or  moderate-income 
housing  requirement  to  be  automatically 
counted  under  this  Act  without 
independently  meeting  the  Act's 
requirements. 

In  accordance  with  section  1335  of 
the  Act,  this  Notice  requires  that  in 
order  to  meet  these  goals,  FHLMC  shall: 
Design  programs  and  products  that 
facilitate  the  use  of  government 
assistance;  develop  relationships  with 
organizations  that  develop  and  finemce 
housing  and  with  State  and  local 
governments  including  housing  finance 
agencies;  take  affirmative  steps  to  assist 
primary  lenders  to  make  housing  credit 
available  in  areas  with  concentrations  of 
low-income  and  minority  femilies, 
assist  insured  depository  institutions  to 
meet  Community  Reinvestment  Act 
obligations,  including  developing 
appropriate  and  prudent  underwriting 


standards;  and  develop  the  institutional 
capacity  to  help  finance  low-  and 
moderate-income  housing,  including 
housing  for  first-time  homebuyers. 

Section  1336(a)  of  the  Act  requires  the 
Secretary  to  monitor  and  enforce  the 
goals.  As  required  by  section 
1336(a)(3)(A),  this  Notice  provides  that 
a  mortgage  purchase  (or  a  dwelling  unit 
financed  by  such  purchase)  by  FHLMC 
will  count  toward  achievement  of  each 
such  goal  for  which  it  qualifies  only  as 
established  in  the  Act  and  this  Notice. 

Reporting 

A  key  purpose  of  the  transition  period 
is  to  gain  data  on  the  enterprises' 
performance.  "5  Under  this  Notice,  the 
Secretary  requires  quarterly  and  annual 
reports  from  FHLMC  and  such  other 
reports  as  the  Secretary  considers 
appropriate  to  carry  out  the  Secretary's 
responsibilities.  The  Act,  at  section 
1337,  and  this  Notice  require  FHLMC  to 
submit  to  the  Secretary,  the  Committee 
on  Banking.  Housing,  and  Urban  Affairs 
of  the  Senate,  and  the  Committee  on 
Banking,  Finance  and  Urban  Affairs  of 
the  House  of  Representatives  within  45 
days  of  the  establishment  of  the  goals  a 
report  for  each  interim  housing  goal 


■4  Similarly,  for  purposes  of  low-income 
affordability,  the  same  75  percent  figure  is  used  to 
obtain  a  rent  not  in  excess  of  7S  percent  of  30 
percent  of  80  percent  of  area  median  income, 
yielding  a  net  unit  size  adjustment  factor  of  18 
percent. 


"The  legislative  history  provides: 

One  reason  for  adopting  the  low-income  housing 
provisions  set  forth  in  the  Committee  bill  is  the 
Committee's  frustration  with  the  lack  of  concrete 
information  on  IFNMA's)  and  IFHLMCsI  current 
activity  in  the  area  of  bousing  for  low-income 
persons.  .  .  .  Further,  because  (FNMA)  and 
[FHLMC]  do  not  collect  data  on  the  income  of 
borrowers  or  tenants,  it  is  impossible  to  tell  what 
income  levels  are  being  served  by  the  enterprises' 
current  activities. 

H  Rep.  No  102-206. 102d  Cong  ,  Isl  Sess  60 
(1991).  "lAjn  information  vacuum  has  severely 
impeded  Congressional  efforts  to  measure  IFVMA's) 
compliance  with  regulator^'  housing  goals  that  have 
been  in  force  since  1978.  TTie  Committee  believes 
that  enactment  of  this  bill  will  fill  this  vacuum  on 
an  expeditious  basis  .  .  .  ."  S.  Rep.  .No  102-282, 
10:d  Cong..  2d  Sess.  39  (19921;  see  id  at  33  ("there 
was  no  complete  and  accurate  data  to  measure  the 
(entarprises'l  performance  in  serving  low-  and 
moderate-income  families.  The  Committee  s  initial 
investigation  yielded  a  disturbing  lack  of  empirical 
information  on  the  leoterphses'l  business").  The 
Senate  repKirt  noted  that  collection  of  data  is 
"central  to  understanding  and  evaluating  the 
(enterprises']  single-family  and  multifamily 
businesses."  Id.  at  39.  The  Senate  report  further 
noted  that  data  collection  "vnll  help  evaluate  the 
extent  to  which  [FNMA]  and  (FHLMC!  are  meeting 
the  needs"  of  those  persons  Intended  to  benefit 
from  the  housing  goals.  Id.  The  collected  data  "will 
show,  for  the  first  time,  the  nature  and  scope  of  the 
enterprises'  multifamily  business,"  id  at  40,  and 
"will  ensure,  for  the  first  time,  that  the  regulator 
and  Congress  have  all  the  infnrmation  necessary  to 
assess  the  performance  of  the  [enterprises],"  id.  at 
34.  After  the  transition  period,  the  Secretary  will 
have  "latitude  to  adjust  the  goals  to  take  into 
account  newly  available  data."  Id.  at  36. 
Specifically  concerning  the  special  affordable 
housing  goal,  the  Senate  report  states:  "After  the 
experience  of  the  first  two  years,  the  [regulator)  may 
redesign  the  categories  to  target  more  effectively 
low-income  family  needs  and  reflect  any  gaps  in 
[enterpriMJ  performance."  Id.  at  37. 
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describing  the  actions  FHLMC  plans  to 
take  to  meet  the  goal.  This  Notice 
reqxiires  this  Initial  report  as  well  as 
annual,  quarterly,  and  periodic  reports 
as  required  by  the  Secretary.  The 
requirements  for  these  reports  contained 
in  this  Notice  may  be  satisfied  either 
through  separate  reports  on  the  goals 
covering  housing  for  low-  and  moderate- 
income  families,  housing  located  in 
central  cities,  and  special  affordable 
housing,  or  through  consolidated 
reports  on  all  three  goals. 

Response  to  Comments  From  FNMA 
and  FHLMC 

On  July  22.  1993.  the  Secretary 
provided  each  enterprise  an  opportunity 
to  review  and  comment  on  that 
enterprise's  proposed  Notice  of  Interiin 
Housing  Goals.  Both  enterprises 
provided  comments. '«  HUD  staff  also 
met  with  FNMA  and  FHLMC  officers 
and  employees  to  discuss  the 
comments;  after  the  meetings, 
additional  comments  were  uro.'ided."' 
{Copies  cf  these  comments  are  available 
for  public  inspection  in  room  8234. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW.. 
Washington.  DC  20410.)  The  following 
is  a  discussion  of  these  comments. 

Differences  Between  Enterprises  in  1993 
Low-  and  Moderrite-Income  and  Central 
City  Goals 

FN'MA  commented  that  the  Notice  for 
FHLMC  should  not  tjstablish  lower 
interim  low-  and  moderate-income  end 
central  city  housing  goals  for  FHLMC 
thsn  for  FNMA  in  1993  and  requested 
t^t  HUD  ehminate  the  disparity  as 
soon  as  possible.  In  astablishing  the 
gop.ls  for  carh  enterprise,  the  Secretary 
considered  the  factors  required  by  the 
statute,  ip.cluding  FNTv'f.\'s  and 
FHLMC's  performance  and  effort  in 
previous  years.  See  sections  1332(b)f3) 
end  1334{b3l3).  Considering  FHLMC's 
patformancB  in  previous  years, 
including  its  absence  from  multi family 
financing,  the  Secretary  determined  that 
FHLMC's  goals  for  1993  and  19S4 
should  be  set  at  the  figures  originally 
established.  However,  it  should  be 
noted  that  the  low-  and  modorate- 


<«FNMA  caomwDted  in  a  letler.  dated  August  9. 
1993.  from  lama*  A.  folinsoD.  Chairman  of  the 
Board  and  Chief  Exeaitive  Officer,  to  the  Secretary 
(hereinafter  referred  to  a<  "FNMA  Conimant"). 
FHLMC  commented  In  a  lettar.  dated  August  11. 
1»93,  &x>m  Leiand  C  Brandsel,  Chainnan  and  Chief 
E\«:ut.:ve  Officer,  to  'he  S«cie\aiy  (hereinafter 
rxfarred  to  as  "FHLMC  Comment"). 

I'  FNMAs  letter  wM  from  Joseph  E.  Amato. 
Director  of  RogMlalory  Policy,  and  FHLMC*  lettar 
was  from  Frank  E.  Nothaft.  Director.  Economic 
Oporations/Aj^yjij.  Both  letters  were  addr«s«ed  to 
Ben  E  Laden.  Director.  Financial  Institutions 
Regulation  Suff  tt  Hl.T)  and  ware  dated  August  13. 
1993. 


income  and  central  city  goals  for 
FHLMC  are  the  same  as  those  for  FNMA 
for  1994.  Accordingly,  the  Notices  have 
not  been  changed  in  this  regard. 

Special  Affordable  Housing 

FHLMC  objected  to  the  Notice's 
requirement  that  its  purchases  of 
mortgages  counting  toward  achievement 
of  the  special  affordable  housing  goal  in 
1993  and  1994  be  "above  and  beyond" 
its  1992  performance  ("1992  base"  or 
"base").  FHLMC  contended  that  such  a 
requirement  is  inconsistent  with 
Congressional  intent.  The  Senate  report 
states  that  one  purpose  of  the  goal  is  "to 
increase  (FHLMC's]  purchase  of 
mortgages  serving  low-income  fam.ilies 
above  and  beyond  [its]  existing 
performance  and  commitments.'.'  '*  This 
language  is  consistent  with  section 
1333(d)(2)  wriich  establishes  a  special 
affordable  hnusing  goal  for  FHL>/IC  of 
"not  less  thaa"  $15  billion. 

According  to  estimates  derived  from 
Home  Mortgage  Disclosure  Act  (HMDA) 
data,  in  1951  alone  FHLMC  puniiased 
more  than  $800  miUion  and  FNMA 
purchased  more  than  $1  billion  of  single 
family  morlgeges  that  would  have  met 
the  req-iirements  of  this  goal.  Due  to  the 
significant  increase  in  the  enterprises' 
business  in  1992.  their  19S2  spe<dal 
affordable  purchases  presumably 
exceeded  the  levels  atteuied  in  1991.''' 
The  legislative  history  of  the  Act 
provides  that  the  goal  should  "increase 
the  'tjnterprisaS']  purchase  of 
mortgages.'.'  ^  Given  the  estimates  of  the 
level  of  the  eatarprises'  1991  purdiases, 
it  is  clear  that  requiring  pwrformance 
"above  and  beyond."  consistent  with 
the  legislaUve  intent,  is  required  tc 
increase  the  enterprises'  purchases. 
Otherwise,  the  overall  goals  for  1993 
and  1994,  averaging  $750  million  for 
FHLMC  and  $1  billion  for  FNTvL\  each 
year,  including  both  single  family  and 
midtifamily  purchases,  would  require 
less  th'm  the  dollar  amount  of  single 
family  special  affordable  purchases  that 
FHLMC  and  FNMA  made  in  1991  alone. 
Under  tlie  special  affordable  housing 
goal.  1992  performance  provides  the 
base  beyond  which  the  enterprises  must 
perform.  FNMA  noted  that  its 
performance  relevant  to  special 
affordable  housing  in  previous  years  has 
increased  its  1992  base  for  the  special 
affordable  housing  goal  and  stated  that 


■•  S.  Rep.  102-292.  102d  Cong..  2d  Sess.  36 
(:992). 

<•  HMDA  data  for  1992  is  not  yet  available. 
HMDA  data  provides  no  information  on  purchases 
by  FNMA  and  FHLMC  that  would  qualify  under  the 
multi£unily  portion  cf  the  special  afiordabla 
housing  goaL 

»  S.  Rap  No.  102-282. 102d  Cong  .  2d  Sess.  M 
119921. 


FHLMC's  base  will  be  significantly 
lower  than  FN^MA's.  Accordingly, 
FNMA  requested  that  this  "competitive 
inequaUty"  be  eUminated  as  soon  as 
possible.21  Although  FNMAs  purchases 
of  special  affordable  mortgages  have 
exceeded  FHLMC's.  the  Notice  retains 
the  "above  and  beyond"  requirement  for 
the  transition  period,  because  it  is 
consistent  with  the  Act  and  its 
legislative  history.  After  that,  this  matter 
will  be  considered  in  implementing  the 
Secretary's  authority  to  establish  special 
affordable  housing  goals  beyond  the 
transition  period  under  section 
1333(a)(1). 

FNMA  and  FHLMC  stated  that  the 
1992  base  may  be  a  distorted  benchmark 
for  the  special  affordable  housing  goal 
due  to  the  record  volume  of  business  in 
1992.  FNMA  commented  that  HUD 
should  recognize  the  effects  of  large 
shifts  in  volume  and  recommended 
adjusting  the  1992  base  to  refitK:!  the 
change  in  the  average  level  of  FT'.'MA's 
business  in  1993  and  1994.  Although 
fluctuations  in  business  volume  are 
likely,  1993-94  should  also  be  a  strong 
period  for  mortgage  finance  due  to:  an 
extended  decline  in  interest  rales 
following  a  long  period  of  high  interest 
rates;  the  high  level  of  FNMA  and 
FHLMC  business  to  date  in  1993; "  and 
the  fact  that  the  country  is  in  the  early 
stages  of  an  economic  recovery,  which 
generally  corresponds  to  a  period  of 
increased  home  purchases.  .Mso, 
adjusting  the  1992  base  for  the 
percentage  change  in  overall  1993-94 
volumes  would  mean  that  the  actual 
dollar  amounts  of  the  special  affordable 
hous'-ig  goals  for  1993-94  could  not  be 
established  until  1995.  Accordingly,  the 
Notice  makes  no  (±ange  in  the 
requirement  that  1992  serve  as  the  base 
for  the  special  affordable  housing  goal. 

FNIvL\  requested  tliat  the  time 
provided  under  the  Notice  for 
submission  of  an  estimate  of  its  special 
affordable  1992  base  be  extended  from 
60  to  90  days.  Because  the  Secretary 
believes  that  60  days  is  a  reasonable 
time  to  prepare  its  report.  thc3  time 
period  has  not  been  extended.  FHLAIC 
requested  that  it  not  be  required  to 
certify  its  base;  the  Notice  now  requires 
"a  good  fedth  estimate,"  not  a 
certification. 

FNVL\  and  FHLMC  objected  to  the 
Notice's  requirement  that,  to  achieve  the 
low-income  portion  of  the  multifamily 
special  affordable  housing  goal,  each 
dwelling  unit  must  be  affordable  to  low- 


»  FNMA  Comment  at  a. 

a  FNMA  expects  its  1993  business  volumes  will 
"equal,  if  not  exceed."  the  record  volumes  of  1992. 
Id.  at  15.  Also.  FHLMC  referred  to  "current 
favorable  economic  conditions  "  FHLMC  Comment 
atS 
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income  families.  FNMA  argued  that  a 
proportional  approach— counting  units 
meeting  the  goal  as  provided  in  sections 
1333(d)(3)(A)(ii)(D  and  (II),  as  appUcable 
to  the  very  low-,  especially  low-income 
portion  of  the  multifamily  goal — should 
also  apply  to  the  low-income  portion  of 
the  goal.  Section  1333(d)(3)(C)  specifies 
proportionality  for  the  very  low-, 
especially  low-income  portion  of  the 
goal  but  omits  this  requirement  for  the 
low-income  portion.  Although  this  can 
be  interpreted  as  not  permitting 
proportionaUty  for  the  low-income 
portion,  it  may  also  be  read  as  not 
precluding  a  proportional  approach. 
After  further  review  of  the  legislative 
history,  the  Notices  have  been  changed 
to  permit  proportional  counting  for  both 
the  low-income  and  the  very  low-, 
especially  low-income  portions  of  the 
multifamily  goal. 

FHLMC  reouested  that  the  Notice  base 
the  portion  of  a  multifamily  mortgage  to 
be  counted  toward  the  special  a^ordable 
housing  goal  on  the  number  of  units,  not 
the  rent  levels  for  those  units.  Because 
the  Secretary  has  determined  that  the 
proportion  of  rent  levels  in  a  project 
provides  a  more  acciirate  measure  of  the 
portion  of  a  mortgage  attributable  to 
affordable  imits  and  that  the  collection 
of  the  relevant  rental  data  does  not 
impose  a  significant  burden  on  the 
enterprises,  this  provision  has  not  been 
changed. 

FNMA  and  FHLMC  objected  to  the 
requirement  that,  for  purposes  of 
determining  whether  a  seller  of 
seasoned  portfolios  of  loans  is  engaging 
in  a  specific  program  to  use  proceeds  of 
sales  to  originate  additional  special 
aft^ordable  loans  under  section 
1333(b)(l)(6).  the  enterprise  must  enter 
into  "binding  agreements"  with  sellers 
imder  which  the  sellers  agree  to 
originate  additional  loans  meeting  the 
requirements  of  the  goal.  FNMA  and 
FHLMC  commented  that  lenders  might 
be  dissuaded  from  participating  in  these 
programs  because  of  rigid  requirements. 
FHLMC  suggested  that  the  usual  system 
of  representations  and  warranties  would 
suffice.  FNMA  suggested  that  purchases 
from  "lenders  who  are  wholly  'in  the 
business'  of  making  such  loans,  such  as 
community  loan  funds  or  community 
investment  corporations,"  automatically 
qualify  without  any  further 
assurances.23  FNMA  suggested  that  for 
other  lenders,  the  Notice  should  permit 
FNMA  to  implement  the  Act's 
requirements  as  it  deems  appropriate. 
The  Notice  has  been  modified  to  make 
clear  that  in  order  to  carry  out  this 
statutory  requirement,  the  enterprises 
are  responsible  for  assuring  that  the 


seller  is  engaged  in  a  specific  program 
to  use  the  proceeds  of  such  sales  to 
originate  additional  loans  that  meet  the 
special  affordable  housing  goal,  as 
required  by  the  Act  for  the  purchases  of 
portfolios  of  seasoned  loans  that  count 
toward  the  goal. 

FHLMC  suggested  that  since 
rehabiUtation  loans  under  section  203(k) 
of  the  National  Housing  Act,  12  U.S.C 
1709(k),  may  not  be  readily  securitized 
through  the  Government  National 
Mortgage  Association  (GNMA), 
purchases  of  these  loans  should  quahfy 
under  the  special  affordable  housing 
goal.  Section  203(k)  rehabilitation  loans 
are  readily  securitized  by  GNMA. 
Accordingly,  such  loans  will  not  quahfy 
under  the  special  affordable  housing 
goal. 

Section  1333(b)(2)  states  that  no  credit 
is  to  be  given  under  the  special 
affordable  housing  goals  for  refinancings 
of  existing  enterprise  portfoUos.  FHLMC 
commented  that  this  should  not  be 
interpreted  as  appljdng  to  the 
enterprises'  purchases  or  secxiritization 
of  individual  mortgages.  According  to 
the  comments,  neiUier  FNMA  nor 
FHLMC  would  know  if  such  properties 
had  t)een  previously  financed  by  the 
other  enterprise.  As  provided  in  the  Act, 
at  section  1333(b)(2),  this  Notice 
provides  that  the  Secretary  will  not  give 
any  credit  toweird  achieving  the  special 
affordable  housing  goal  to  any 
purchases  or  securitization  of  mortgages 
associated  with  refinancing  of  FNMA's 
existing  mortgage  or  mortgage-backed 
securities  portfolios,  nor  will  any  credit 
be  given  for  refinancing  of  FHLMC's 
existing  portfoUos  of  mortgages  or 
mortgage-backed  securities.  This  does 
not  mean  that  FNMA  may  not  count  the 
purchase  of  individual  mortgages 
financing  properties  that  were 
previously  financed  by  mortgages  that 
had  been  purchased  by  FHLMC. 

Data  and  Related  Issues 

FN\IA  criticized  the  use  of  data  from 
the  1981  Survey  of  Residential  Finance 
(SRF)  analyzing  the  1977-80  period 
because  the  material  allegedly  is 
outdated  and  overstates  multifemily 
activity.  The  SRF  is  conducted 
decennially;  data  from  the  1991  SRF  are 
not  yet  available.^^  With  regard  to 
multifamily  properties,  the  1977-80 
period  is  comparable  to  the  1987-90 
period — in  both  cases,  multifamily 
conventional  mortgage  originations 
averaged  7.9  percent  of  the  total  dollar 


»  FNMA  Commant  at  8. 


M  An  alternate  attimate  of  the  share  of  dwelling 
units  found  in  1-4  bmily  rental  housing  can  be 
obtained  from  the  1991  American  Housing  Survey 
(AHS):  however,  the  AHS  estimate  is  not  restricted 
to  properties  with  conventional  mortgages  and, 
therefore,  is  not  ao  appropriate  data  source. 


volume  of  conventional  mortgage 
originations,  according  to  the 
Department's  Survey  of  Mortgage 
Lending  Activity. 

FNMA  stated  that  the  Notice's  use  of 
HMDA  data  overstates  the  size  of  the 
central  city  market  because  it  is  based 
on  the  "100  Percent  Method."  The 
Notice's  estimate  of  the  size  of  the 
potential  central  city  market  is  based  on 
data  from  the  SRF  and  the  AHS,  not  on 
HMDA  data.  Also,  in  the  instances 
where  the  Notice  did  utiHze  HMDA 
data,  in  measuring  performance,  both 
the  proportional  method  and  the  "100 
Percent  Method"  were  used. 

FNMA  stated  that  the  "significant 
financing  role  performed  by  FHA/V'A  in 
central  city  and  low-  and  moderate- 
income  housing  shrinks  [the]  universe 
of  ehgible  loans.""  The  Department's 
analyses  of  the  market  have  been 
conducted  only  with  data  on 
conventional  loan  originations. 

Reporting  Requirements 

FNMA  urged  reconsideration  of  the 
"rigid,  detailed  data  and  reporting 
requirements  for  [FNMA]  and  its 
lenders."  ^  The  legislative  history 
makes  clear  that  a  key  purpose  of  the 
transition  period  is  data  gathering.^? 
Accordingly,  while  the  Notice  still 
conforms  to  the  Congressional  intent, 
changes  have  been  made  to  reduce  the 
reporting  requirements. 

FNMA  requested  that  the  due  date  for 
its  annual  report  be  extended  from  60  to 
90  days  after  the  end  of  the  year.  Under 
section  1328(a)  of  the  Act,  the  Secretary 
must  report  to  Congress  by  June  30  of 
each  year.  To  assure  adequate  time  to 
consider  data,  the  due  dates  for  reports 
have  not  been  revised. 

FNMA  commented  that  quarterly 
reports  could  be  confusing  and 
misleading  and  may  have  to  be  restated, 
because  information  needed  to 
determine  whether  a  mortgage  purchase 
counts  toward  achievement  of  a  goal 
may  not  be  available  until  after  the  end 
of  the  first  quarter.  For  example,  FNMA 
stated  that  the  Department's  median 
income  estimates  are  generally  not 
available  until  April  or  May.  The  Notice 
clarifies  that  any  such  information  that 
is  released  during  a  quarter  need  not 
apply  until  the  start  of  the  next  quarter; 
thus,  if  median  income  estimates  are 
released  in  May,  those  income  levels 
could,  at  FNMA's  option,  apply  only  to 
mortgage  purchases  made  on  or  after 
Julyl. 


^  FNMA  Comment  at  2  n.  1. 
»  Id.  at  4. 

"  See.  e.g..  S.  Rep.  102-282. 1020  Cong..  2d  Sess. 
39  (1992). 
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FNMA  commented  that  detailed 
quarterly  reports  should  not  be  required 
and.  instead,  one  semiannual  report 
should  be  required  each  year.  FNMA 
stated  that  this  could  be  supplemented 
by  an  "abridged  version"  of  a  quarterly 
report  and  FNMA  provided  a  sample 
format  of  such  a  report,  pecause  the 
Department  needs  to  evaluate  the 
enterprises'  performance  on  an  ongoing 
basis  and  particularly  during  the 
transition,  the  Notice  maintains  the 
requirement  for  full  quarterly  reports. 

FHLMC  requested  that  the 
Department  clarify  when  the  first 
quarterly  report  will  be  due,  and 
requested  that  such  report  be  due  after 
the  first  full  quarter  of  performance 
under  the  Notice.  Since  the  1993  report 
vvil!  cover  the  last  quarter  of  1993,  the 
Notice  clarifies  that  the  first  quarterly 
report  shall  be  for  the  first  quarter  of 
1994.28 

FN'MA  objected  to  the  requirement 
that  in  reporting  mortgages  as  qualifying 
under  the  income-based  goals  that  it 
"make  certain"  that  incomes  of 
prospective  tenants  are  reasonable.  The 
Notice  now  requires  FNMA  to 
"determine"  that  such  incomes  are 
reasonable. 

In  determining  whether  seasoned 
mortgages  count  toward  any  of  the 
goals.  FNMA  and  FHLMC  suggested  that 
for  mortgages  on  owner-occupied  and 
single  family  rental  properties  the 
o\vner-  or  tenant-occupancy  status  of 
dwelling  units  be  evaluated  £is  of  the 
time  of  mortgage  origination,  rather  than 
the  time  of  mortgage  acquisition, 
because  FNMA  and  FHLMC  lack 
information  on  tenancy  at  the  time  a 
seasoned  mortgage  is  acquired;  these 
changes  have  been  made. 

Because  of  the  nature  of  information 
available.  FNMA  also  requested  that  the 
Notice  clarify  that  rents  for  mulUfamily 
rental  units  be  measured  at  the  time  of 
mortgage  acquisition;  the  Notice 
clarifies  this  position.  FHLMC  requested 
that  for  purchases  of  seasoned  loans, 
these  requirements  only  apply  to  loans 
originated  after  January  1, 1993.  because 
much  of  the  required  information  was 
not  available  prior  to  this  date.  Pursuant 
to  the  Act.  income  information  is 
essential  to  determine  whether 
particular  dwelling  imits  count  toward 
achievement  of  the  low-  and  moderate- 
income  housing  and  special  affordable 
housing  goals.  Accordingly,  the 
requirements  apply  to  all  loans  whether 
or  not  originated  before  1993.  Where 
such  information  is  not  available  to  the 
*  enterprises,  the  Notice  provides  that 


mortgages  on  such  properties  will  not  be 
included  in  the  calculation  of  any  of  the 
housing  goals. 

For  single  family  rental  properties, 
FNMA  and  FHLMC  stated  that  income, 
race,  and  gender  information  on  tenants 
required  under  the  Notice  is  not 
available  to  the  enterprises.  FNMA 
requested  that  it  not  be  required  to 
collect  and  report  that  data.  Section 
1324(b)(3)  requires  the  Secretary  to 
"analyze  data  on  income,  race,  and 
gender  and  compare  such  data  with 
larger  demographic,  housing,  and 
economic  trends"  and  report  that 
analysis  to  Congress.w  This  information 
was  intended  to  assist  the  Secretary  in 
reporting  to  Congress.  Pending  further 
consideration,  the  Notice  has  been 
changed  to  require  this  information  only 
where  it  is  available.  However,  in  the 
future,  data  of  this  nature  may  be 
required. 

Utility  Costs 

The  Notice  previously  provided  that 
in  applying  the  rent  test  of  affordability. 
contract  rent  could  be  used  whei-e  the 
enterprise  knew  that  all  utilities  were 
included.^  Otherwise,  the  cost  of 
utihties  that  were  not  included  had  to 
be  added  to  contract  rent.  Such  utihty 
costs  could  be  the  actual  costs  paid  by 
the  renter,  the  Section  8  utility 
allowance,  or  utility  costs  as  calculated 
under  a  method  approved  by  the 
Secretary. 

FHLMC  commented  that  the 
collection  of  utility  data  is 
unnecessarily  burdensome  and 
requested  that  the  Notice  clarify  that 
FHLMC  may  use  actual  utility  data. 
Section  8  data,  or  an  alternative 
approved  by  the  Secretary;  in  fact,  the 
proposed  Notice  seated  this,  and  this 
Notice  reiterates  this  point.  FNMA 
stated  that,  although  it  recognized  the 
need  to  consider  utilities,  the  utiUty 
requirement  was  unworkable  because 
FNMA  has  very  little  information  on 
utilities  included  in  contract  rents  or  on 
utihties  paid  by  tenants.  Thus.  FNMA 
stated  that  it  "would  not  be  able  to 
comply  at  present  with  the  Notice's 
requirements  for  calculating  utihty  costs 
for  all  our  muitifamily  properties 
aroimd  the  country."'"  and  noted  that 
140.000  such  dwelling  units  were 
located  in  the  properties  securing  the 


muitifamily  mortgages  it  purchased  in 
1992. 

The  Department's  projections  indicate 
that  collection  of  actual  data  may  be  less 
burdensome  than  suggested,  because 
these  muitifamily  units  were  located  in 
approximately  2000  muitifamily 
properties,  and  obtaining  utihty 
information  on  2000  properties  would 
not  impose  an  undue  data  burden  on 
FNMA. 

Nonetheless,  to  ensure  that  utilities 
are  included  in  rent,  the  Department  has 
developed  utility  allowances,  based  on 
information  from  the  1991  American 
Housing  Survey  (AHS).  In  establishing 
these  allowances,  the  Department 
analyzed  AHS  data  on  the  median 
costs. Ji  based  on  unit  type,  paid  by 
renters  in  both  muitifamily  and  single 
family  properties  for  electricity,  gas,  oil. 
and  water,  for  each  of  the  Department  of 
Energy's  five  Climate  Zones.^'  These 
allowances  provide  an  ahemative  to  the 
methodologies  previously  contained  in 
the  Notice  and  should  be  easily 
implemented  by  the  enterprises.  If  these 
utility  allowances  are  used,  the 
appropriate  allowance  must  be  added  to 
the  contract  rent  for  the  rental  unit 
unless  all  utilities  are  included  in  the 
contract  rent  for  a  unit.** 

De//nifions 

FNMA  requested  that  the  Secretary 
allow  credit  enhancement  activities  to 
count  as  "mortgage  purchases"  under 
the  low-  and  moderate-income  and 
central  cities  goals.  The  comment 
described  a  muitifamily  credit 
enhancement  transaction  carried  out 
with  a  number  of  state  and  local 
housing  agencies  In  which  FNMA  puts 
up  mortgages  as  collateral  to  reduce  the 
costs  of  bond  financings.  FNMA  argued 
that  this  activity  is  equivalent  to  the 
issuance  of  a  mortgage-backed  security 
under  which  FNMA  assumes  the  credit 
risk  in  the  financing  of  mortgages. 
Because  the  described  transaction  is 
substantially  similar  to  a  mortgage 


2»  The  first  report  due  under  ttiis  Notice  will  tie 
tt.p  anu'ial  report  for  1993.  due  60  days  after  the 
endotthuj^ear. 


»  Sections  1361(p)  and  138:(9)  require  the 
entarphses  to  report  to  Coogreu  and  the  Secretary 
"the  rnccme  class  of  tenants  of  rental  bousing  (to 
the  extent  such  information  is  available)." 

MThe  Department  notes  that  1991  AHS  dau 
indicate  that  elactncity  is  paid  separately  firom 
contract  rent  by  tenants  in  87  percent  of  all  rental 
units,  asd  that  some  utilities  are  paid  separately 
bom  contract  reot  in  69  parcant  of  aU  rental  units. 

»  FNMA  Comment  at  i. 


)2  The  AHS  medians  have  been  adjusted  for  the 
percentage  change  in  the  Consumer  Price  Index  for 
Fuel  and  Other  Utilities  lietween  July-December 
1991  (the  period  when  the  AHS  was  conducted) 
and  the  most  recent  three  month  period  (May-Jiily 
199J). 

"  Because  higher  costs  for  oil  and  gas  in  colder 
regions  are  largely  offset  by  higher  costs  for 
electricity  in  wanner  regions,  regional  variations  ia 
utility  costs  need  not  be  taken  into  account  during 
the  transition  period. 

y  In  cases  tvbera  no  utilitiai  are  includ»d  in 
contract  rent,  these  allowances  may  yield 
underestimates  of  gross  rent,  and  in  cases  where 
most  utilities  are  included  in  contract  rent,  these 
allowances  may  yield  overestimates  of  gross  rent 
Because  tba  aliowances  incorporate  information  of 
the  frequency  of  inclusion  or  exclusion  of  various 
utility  costs  In  contract  rent,  these  effects  will 
largely  offset  each  other. 
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purchase,  the  Notice  has  been  revised  to 
allow  qualifying  mortgages  funded 
under  this  particular  tj-pe  of  transaction 
to  be  counted  as  mortgage  purchases. 
This  Notice  only  approves  this 
particular  credit  enhancement 
transaction  to  be  treated  as  a  mortgage 
purchase.  Other  kinds  of  credit 
enhancement  transactions  will  not  be 
considered  mortgage  purchases  and  will 
not  count  under  these  goals  unless  such 
transactions  are  reviewed  and 
specifically  approved  by  the  Secretary 
for  this  purpose. 

FNMA  commented  that  equity 
investments  in  low-income  housing  tax 
credits  (UHTCs)  and  purchases  of  state 
and  local  government  mortgage  revenue 
bonds  (MRBs)  should  in  the  fjture  be 
included  as  "mortgage  purchases." 
Decisions  regarding  future  goals  have 
not  been  made. 

FHLMC  commented  that 
commitments  to  buy  mortgages  should 
be  included  in  the  definition  of 
"mortgage  purchases."  Because  a 
commitment  is  not  equivalent  to  a 
"mortgage  purchase,"  the  definition  has 
not  been  changed.  However,  the  Notices 
now  provide  that  the  enterprises  may 
submit  information  on  commitments  in 
their  reports  to  the  Secretary  concerning 
the  special  affordable  housing  goal. 

FHLMC  requested  that  its  activities 
under  section  542  of  the  Act  J'  be 
included  in  the  definition  of 
"conventional  mortgage"  even  though 
such  activities  would  involve 
guarantees  by  the  Federal  government. 
.Under  section  542(a).  the  Secretary  is 
required  to  demonstrate  the 
efiectiveness  of  providing  new  forms  of 
credit  enhancement  for  multifamily 
loans  and  to  evaluate  the  effectiveness 
of  entering  into  arrangements  with 
FNMA  and  FHLMC  involving 
reinsurance  and  risk-sharing.  The 
Secretary  may  then  enter  into  such 
agreements  pursuant  to  section  542(b). 
under  which  the  Secretary  would 
assume  portions  of  the  risk  (section 
544(3)).3«  To  the  extent  FNMA  or 
FHLMC  assumes  credit  risk  under  such 
agreements  and  to  the  extent  the 
enterprises'  activities  otherwise  qualify 
under  the  Act  and  this  Notice,  the 
enterprises  shall  receive  partial  credit 
under  the  goals  considering  the  extent 
of  the  enterprises'  risk  as  established 
under  this  section  542  program. 

FNMA  suggested  that  a  Masoned 
mortgage"  be  defined  as  any  mortgage 
originated  five  years  or  more  before  its 
purchase  by  FNMA.  FNMA  said  that 
lenders  may  hold  adjustable-rate 
mortgages  (ARMs)  up  to  five  years  after 


^Codified  as  •  note  to  12  U.S.C.  1707. 


origination.  The  Department's  definition 
is  the  customary  definition  used  in 
mortgage  financing  and  is  also  used  in 
the  definition  of  "seasoned  mortgage" 
contained  in  the  Glossary  to  FNMA's 
Selling  Guide.  August  15. 1991.  The 
definition  of  "seasoned  mortgage"  has 
not  been  modified. 

FNMA  and  FHLMC  commented  that 
the  definition  of  "mortgage"  should 
include  loans  on  cooperatives;  this 
addition  has  been  made. 

FNMA  commented  that,  although 
"rural"  and  "underserved"  were  not 
defined,  the  Notice  required  FNTvlA  to 
report  information  on  mortgages  in  rural 
areas  end  in  underserved  areas.  The 
reporting  requirements  for 
"iinderserved"  areas  has  been  deleted 
and  a  definition  for  "rural  area"  has 
been  added  to  the  Notices. 

FNMA  commented  that  lenders  report 
to  FNMA  a  category  of  "other  minority." 
in  addition  to  the  minority  categories 
included  in  the  definition  of  minority. 
In  the  Notice,  the  definition  is  used  in 
defining  "minority  census  tract"  and 
"concentrated  minority  census  traa" 
and  it  is  not  used  in  reporting  which 
mortgages  are  purchased  by  FNM,^  from 
minority  borrowers.  Accordingly,  the 
definition  has  not  been  revised. 

FHLMC  suggested  that,  for  counties  in 
non-metropolitan  parts  of  a  state,  the 
definition  of  "median  income"  should 
permit  the  use  of  the  greater  of  the 
county's  median  income  or  the  median 
income  for  the  entire  non-metropolitan 
part  of  the  state.  FHLMC  stated  that  this 
change  would  aid  some  families  who 
live  in  particularly  poor  counties  that 
may  not  be  low-income  based  on  the 
county's  median  income  but  may  be 
low-income  based  on  the  state's  non- 
metropolitan  median-income.  FHLMC 
argued  that  this  approach  has  been 
applied  in  defining  eligibility  for  certain 
housing  subsidy  programs,  including 
HOME  and  LIHTCs.  The  Department 
notes  that  under  these  programs, 
eligibility  is  based  on  a  fi-action  of 
median  family  income  rather  than 
median  income.  These  programs 
therefore  do  not  provide  pertinent 
precedents  here.  The  Notice  does  not 
change  the  definition  of  "median 
income."  Based  on  data  provided  during 
the  transition,  the  Department  will 
study  this  issue  in  connection  with 
future  goals  for  rural  and  underserved 
areas. 

Rent 

FHLMC  requested  that  the  Notice 
allow  increases  in  the  affordability 
standard  for  rents  for  high-rent  areas.  In 
this  case,  also,  the  precedent  from 
housing  subsidy  programs  does  not 
apply  and  such  an  adjustment  is  not 


appropriate.  Under  other  programs, 
eligibility  is  based  on  a  fraction  of 
median  family  income  rather  than 
median  income.  Further,  under  the  test 
in  the  Act,  90  percent  of  all  rental 
housing  is  affordable  to  low-  and 
moderate-income  families.  Accordingly, 
there  is  no  need  to  permit  adjustment  of 
the  test. 

FHLMC  stated  that  when  it 
underwrites  a  multifamily  mortgage,  the 
rent  used  is  the  average  contract  rent  by 
unit  type.  Accordingly,  requiring  the 
use  of  actual  contract  rent  for  each 
individual  unit  in  determining  whether 
units  count  under  the  low-  and 
moderate-income  housing  and  special 
affordable  housing  goals  would  be 
burdensome.  The  Notice  has  been 
revised  to  require  each  enterprise  to  use 
actual  rents  on  individual  units  in 
multifamily  properties  where  actual 
rents  are  available;  where  actual  rents 
are  not  available,  average  contract  rent 
by  unit  type  may  be  used. 

Similarly.  FHLMC  commented  that  it 
should  be  permitted  to  use  either  rents 
or  incomes  to  measure  affordability  for 
all  units  in  a  single  multifamily  project 
and  that  it  should  not  be  required  to  use 
both.  The  Notice  has  been  changed  to 
permit  use  of  either. 

Miscellaneous  Comments 

FNMA  and  FHLMC  objected  to  the 
provisions  in  the  Notices  that  the  goals 
or  specifications  could  be  revised  using 
the  same  procedure  as  the  original 
issuance  of  the  Notices  rather  than  by 
regulation.  Because  there  is  a  spwcial 
process  for  establishment  of  the 
transitional  goals  and  rulemaking  is  not 
required,  to  maintain  flexibility  during 
the  transition  period  this  section  of  the 
Notice  has  not  been  changed. 

In  connection  with  determining  a 
property's  location  for  purposes  of 
determining  whether  the  property  is 
located  In  a  central  city,  FHLMC 
commented  that  the  Notice's  reference 
to  "a  smaller  geographic  segment" 
should  be  replaced  with  "some  other 
geographic  segment."  The  Notice  has 
been  changed  to  reflect  FHLMC's 
suggestion. 

Accordingly,  the  Notice  of  Interim 
Housing  Goals  is  set  fortJi  as  follows: 

Interim  Houaing  Goals  for  the  Federal  Home 
Loan  Mortgage  Corporation 

I.  The  Low-  and  Moderate-Income  Housing 

Goals 

II.  The  Central  Cities  Housing  Goals 

III.  The  Special  Affordable  Housing  Goal 

IV.  General  Requirements 

V.  Definitions 

VI.  Revision  of  the  Notice 

Vn.  Monitoring  and  Enforcing  Compliance 
VIII.  Housing  Finance  Repxjrts 
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I.  The  Low-  and  Moderate-Income 
Housing  Goals 

A.  Establishment 

Under  the  Federal  Housing 
Enterprises  Financial  Safety  and 
Soundne««  Act  of  1992  (12  U.S.C.  4561- 
4567),  the  goals  for  the  purchase  of 
mortgages  on  housing  for  lew-  and 
moderate-income  families  are  intended 
to  achieve  increased  purchases  by  the 
Federal  Home  Loan  Mortgage 
Corporation  (FHLMC)  of  such 
mortgages. 

In  establishing  the  low-  and  moderate- 
income  housing  goals,  section 
1332(b)(l)-{6)  of  the  Act  requires  the 
Secretary  to  consider; 

1.  National  housing  needs; 

2.  Economic,  housmg,  and 
dem^raphic  conditions; 

3.  "fte  performance  and  effort  of  the 
enterprises  toward  achieving  the  low- 
and  moderate-income  housing  goal  in 
previous  years; 

4.  The  size  of  the  conventional 
mortgage  market  serving  low-  and 
moderate-income  families  relative  to  the 
size  of  the  overall  conventional 
mortgage  meirket: 

5.  The  ability  of  the  enterprises  to 
lead  the  industry  In  making  mortgage 
credit  available  for  low-  and  moderate- 
income  families;  and 

6.  The  need  to  maintain  the  sound 
financial  condition  of  the  enterprises. 

B.  Underlying  Data 

In  considering  the  factors  imder  the 
Act  to  establish  these  goals,  the 
Secretary  relied  upon  data,  including 
data  gathered  under  the  American 
Housing  Stirvey,  other  government 
reports,  the  Home  Mortgage  Disclosure 
Act  (12  U.S.C.  2801  et  seq.)  (HMDA). 
and  data  gathered  from  FHLMC.  to 
determine  national  housing  needs; 
economic,  housing,  and  demographic 
conditions:  the  size  of  the  conventional 
mortgage  market  serving  low-  and 
moderate-income  families  relative  to  the 
size  of  the  overall  conventional 
mortgage  market;  and  the  ability  of 
FHLMC  to  lead  the  industry.  The 
Secretary  used  data  provided  by  FHLMC 
and  data  gathered  under  HMDA  to 
determine  FHLMC's  prior  performance 
in  meeting  the  needs  of  low-  and 
moderate-income  families  and  FHLMC's 
financial  condition. 

C.  Consideration  of  the  Factors 

1.  National  Housing  Needs 

Housing  affordability  is  a  problem  for 
many  American  families  nationwide." 


Between  1979  and  1989,  households 
paying  more  than  30  percent  of  their 
income  for  housing  rose  from  42  percent 
to  43  percent  among  renters,  and  from 
17  percent  to  19  percent  among 
owners." 

Affordability  problems  are  greatest 
among  low-  and  moderate-income 
renters  and  are  most  frequent  and  severe 
among  the  lowest  income  renters.  In 
1989,  when  the  average  gross  rent/ 
income  ratio  for  renters  with  incomes  in 
excess  of  area  median  income  was  21 
percent,  this  ratio  was  62  percent  for 
renters  with  incomes  below  30  percent 
of  median  and  38  percent  for  renters 
with  incomss  between  31  and  50 
percent  of  median." 

The  percentage  of  American  families 
owning  their  own  home  increased  In 
virtually  every  year  of  the  1960s  and  the 
1970s,  reaching  a  peak  of  65.8  percent 
in  1880.  The  homeownership  rate  then 
fell  below  65  percent  during  the  first 
half  of  the  1980s.  In  the  last  few  years, 
declining  home  prices  and  lower 
mortgage  rates  have  reduced  the  cost  of 
owning  a  home.  However,  due  to 
unemployment  and  weak  income 
growth,  tnls  cost  reduction  has  not  led 
to  an  increase  in  the  homeownership 
rate,  which  stood  at  64.3  pert»nt  in  the 
first  half  of  1993 — below  the  rates  for 
1972-«4.^  TTie  average  Income  of  the 
greatest  source  of  potential  first-time 
home  buyers,  married  couples,  aged  25- 
29,  who  rent,  was  $24,946  in  1991. 
down  from  $26,600  in  1989  (both  in 
1989  constant  dollars).  Among  the  25- 
29  age  group,  the  homeownership  rate 
declined  to  32.8  percent  in  1991,  dovra 
from  43.3  percent  in  1980,  Sharp 
declines  in  homeownership  have  also 
occtrrred  for  families  in  which  the  head 
of  household  is  30-39  years  of  age.«> 
Examined  by  income,  the  drop  in 
home  ownership  during  the  1980s  was 
greatest  among  low-  and  moderate- 
income  families — ownership  rates 
remained  constant  or  increased  among 
households  with  incomes  above  area 
median.  Among  low-  and  moderate- 
income  families,  declines  in  ownership 
were  greatest  among  famiUes  with 
children.  Indeed,  among  moderate 


income  families,  ownership  rates 
actually  rose  between  1978  and  1989  for 
all  household  types  other  than  families 
with  children;  the  ownership  rate  for 
families  with  children  dropped  from  78 
to  70  percent." 

During  the  1980s,  the  rate  of  new 
household  formiations  declined  and,  in 
the  1990s,  the  rate  is  expected  to  decline 
further  to  an  estimated  1,205.000 
households  annually.*'  The  number  of 
people  turning  twenty  years  of  age  will 
start  to  grow  again  in  the  mid-1990s. 

The  Act  requires  FHLMC  to  play  a 
major  role  in  assisting  low-  and 
moderate-income  households  in 
obtaining  housing.  During  the  next  few 
years,  homes  will  be  more  affordable  for 
many  people  due  to  lower  inflation  and 
lower  interest  rates.  Slow  growth  of 
households,  discussed  above,  shoidd 
mean  moderate  demand  in  the  housing 
market,  allowing  continuation  of 
favorable  market  conditions  for  new 
home  buyers.  Under  these  conditions, 
the  opportunity  exists  for  significant 
growth  of  the  homeownership  rate  in 
the  population,  including  that  for  low- 
and  moderate-income  families,  and  this 
growth  can  be  affected  substantially  by 
the  activities  of  FHLMC. 

2.  Economic,  Housing,  and 
Demographic  Conditions 

A  number  of  developments  in 
economic,  housing,  and  demographic 
conditions  are  of  concern  to  the 
Secretary,  including: 

a.  The  number  of  homeless 
individuals.  The  precise  number  of 
homeless  individuals  is  difficult  to 
determine,  but  a  study  by  the  Urban 
Institute  estimated  that  there  were 
between  496,000  and  600,000  homeless 
persons  in  the  United  States  during  a 
seven-day  period  in  March  1987,  and 
more  than  one  million  persons  were 
homeless  at  some  time  during  that 
year.**  The  Congressional  Budget  Office 
estimated  a  one^y  homeless 
population  of  approximately  700,000  f<» 
1991*5  The  Census  Bureau 
supplemented  its  regular  1990  census 
operations  with  a  special  one-night 
"Street  and  Shelter  Night"  count  of  the 
homeless,  and  found  more  than  228,000 


"  Since  th«  early  leaoi.  "■ffordable  housing" 
has  meant  ♦vwf*^  for  which  the  homeownar  or 
raoter  pays  no  more  than  30  percent  of  {amily 
income  for  housing  costs,  Including  utilities. 


M  U.S.  Departments  of  Housing  and  Urban 
Development  and  Conunarca.  American  Housing 
Surrey  for  the  United  SUtes  in  1989  Uuly  1991). 

"  Tabulations  of  U.S.  Departments  of  Housing 
and  Urtjan  Development  and  Commerce,  American 
Housing  Survey  for  the  United  States  in  1969  (July 
1991)  performed  by  HUD  Office  of  Policy 
Development  and  Research. 

40  US  Department  of  Commerce  News.  Boreait 
of  the  Ceosus.  Census  Bureau  Reports  on 
Residential  Vacancies  and  Homeownership  Quly 
23.  1993). 

4<  Joint  Center  for  Hoosing  Studies  of  Harrard 
University,  The  State  of  the  Nation's  Houaing  12. 
20  (1992). 


<i  Nelson  Kid  Khadduri.  "To  Whom  Should 
limited  Housing  Resources  Be  Directed?".  3 
Housing  Policy  Debate  1.  21  (1992). 

*3  Armijo,  Berson.  Obrinsky.  and  Valgeirsson, 
"Demographic  and  Ectmomlc  Trends,"  1 )  Housing 
Research  21,  l«(19e0). 

44  Interagency  Council  on  the  Homeless. 
Executive  Summary:  The  1990  Annual  Report  of  tba 
Intaragaicy  Council  on  the  Homeless  20  (1991). 

43  fd.  at  21.  This  figure  was  baaed  on  a 
memorandum  written  by  the  Congressional  Budget 
Office  which  used  the  1967  Urt>an  Institute  study 
as  its  starting  point  and  was  updated  using  a  S 
pereent  annu«l  growth  rate. 


homeless  individuals  at  emergency 
homeless  shelters  and  at  pre-identified 
street  locations  on  the  night  of  March 
20,  1990.'*« 

b.  The  number  of  low-income  renter 
households  spending  SO  percent  or  more 
of  their  income  on  housing,  which  rose 
from  4.3  million  in  1978  to  5.4  million 
in  1989.<7 

c.  The  increase  in  the  percentage  of 
poor  homeowners  paying  a  high 
proportion  of  their  income  for  housing 
costs.  Specifically,  30.6  percent  of  poor 
homeowners  spent  60  percent  or  more 
of  their  income  on  housing  in  1978;  this 
figure  rose  to  33.1  percent  in  1989.*« 

d.  The  decline  in  the  number  of  low 
rent  units  in  the  housing  stock.  The 
affordable  rental  housing  stock  (the 
number  of  rental  imits  with  rents  less 
than  $300  per  month,  in  constant  1989 
dollars]  fell  from  9.9  million  units  in 
1974,  to  9.5  million  units  in  1985,  and 
9.0  million  units  in  1989.^  The  decline 
has  been  greatest  for  affordable 
xmsubsidized  units,  which  fell  from  7.8 
million  in  1974  to  5.0  million  in  1989.» 

e.  The  drop  in  multifamily  housing 
starts.  In  1991,  only  138,000  imits  in 
new  private  multifamily  structures  (5  or 
more  units)  were  started;  in  1992,  this 
figure  rose  minimally  to  139,000  units, 
but  for  the  first  half  of  1993,  multifamily 
starts  have  fallen  below  the  1991  level.^i 
Multifamily  starts  in  1991  and  1992 
wpre  far  below  the  annual  average  of 
457,000  \mits  for  1964-90.52  The  total 
number  of  private  housing  imits  started 
in  1991  was  at  the  lowest  level  since 
World  War  H.  Although  starts  rose  by 
18.5  percent  in  1992,  to  1.2  million 
imits,  they  were  still  below  the  levels 
attained  in  26  of  the  30  years  from  1960 
through  1989. 

The  current  housing  market  is 
characterized  by  an  increase  in  the 
refinancing  of  existing  mortgages.  The 
volume  of  refinancings  depends 
primarily  on  changes  in  interest  rates. 
When  interest  rates  fall  significantly. 


*  Interagency  Council  on  tbe  Homeless,  Fact 
She*t.  "How  Many  Homeless  People  Are  There?," 
April  1991,  No.  1-1. 

*»  Nelson  and  Khadduri,  'To  Whom  Should 
Limited  Housing  Resources  Be  Directed."  3  Housing 
Policy  Debate  1. 16  (1992). 

"  Caotar  on  Budget  and  Policy  Priorities  and 
Low  Income  Housing  Service,  A  Place  to  Call  Home 
S  (April  1989)  and  U.S.  Departments  of  Housing 
and  Urban  Development  and  Commerce,  American 
Housing  Survey  for  tbe  United  Sutes  In  1989  at  112 
Ouly  1991). 

«  Joint  Center  for  Housing  Stndiea  of  Harvard 
lAilvarsity,  The  SUte  of  the  Nadon's  Housing  35 
(1992).  The  1989  figure  reflecU  Census  adjustment 
of  ftsel  and  utilities  maasureotenL 

»M.  at  35-36. 

>i  Council  of  Economic  Advisers,  Economic 
Indicators  19  (August  IMS). 

*Data  on  mnhifunily  Iwualng  starts  is  not 
available  for  yean  prior  to  19M. 


homeowners  can  reduce  their  borrowing 
costs  by  refinancing  their  mortgages, 
and  refinancings  often  become  a  nigh 
percentage  of  FHLMC's  total  business. 
Conversely,  when  interest  rates  rise 
significantly,  refinancings  usually 
become  a  small  share  of  mortgage 
activity. 

In  1982,  the  average  30-year  fixed  rate 
mortgage  interest  rate  reached  a  record 
high  of  15.1  percent.  This  rate  declined 
steadily  through  1988  to  9.2  percent,  but 
it  still  exceeded  the  rates  that  prevailed 
in  the  1960s  and  19708.  In  1989  and 
1990,  mortgage  rates  again  exceeded  10 
fwrcent,  before  droppmg  to  an  average 
of  8.2  percent  in  1992.  The  July  1993 
rate  was  7.20  pen^nt — the  lowest  lev«l 
since  1968." 

As  a  result  of  the  increase  in  mortgage 
interest  rates  from  1988  to  1989, 
refinancings  decreased  from  24  percent 
of  all  mortgage  originations  in  the  first 
half  of  1988  to  20  percent  in  the  first 
half  of  1989.  As  a  result  of  the  sharp 
decline  in  mortgage  interest  rates  in 
1991  and  1992,  refinancings  accoimted 
for  52  percent  of  all  mortgages  closed  in 
1992.M 

HMDA  data  indicates  that  in  1990  the 
income  levels  of  families  refinancing 
closely  approximated  the  income  levels 
of  families  obtaining  home  purchase 
mortgages.  In  that  year,  25.0  percent  of 
home  purchase  conventional  mortgage 
originations  were  made  to  borrowers 
with  incomes  below  area  median;  tbe 
corresponding  figure  for  refinancings 
was  also  25.0  percent.  If  only 
conventional  mortgages  below  the 
conforming  loan  limit  were  counted, 
these  1990  percentages  would  both  rise 
to  approximately  28  percent's  Analysis 
of  the  1991  HMDA  data  by  the  Federal 
Reserve  Board  indicates  that  about  32 

Eercent  of  conforming  conventional 
ome  purchase  mortgages  were  made  to 
borrowers  with  incomes  below  area 
median;  the  corresponding  figure  for 
refinancings  was  about  28  percent. 
Despite  the  difference  in  data  for  the 
low-  and  moderate-income  shares  of 
home  purchase  mortgages  and 
refinancings,  the  data  also  suggest  that 
even  if  half  of  FHLMC's  mortgage 
purchases  were  refinancings,  FHLMC 
could  still  reach  the  30  percent  low-  and 
moderate-income  target  A  high  volume 
of  refinancings  would  not  prevent 


FHLMC  from  meeting  the  goals  in  this 
Notice. 

The  demographic  composition  of 
persons  seeking  housing  has  changed 
significantly  in  recent  years,  reflectLng 
changes  in  family  structure.  Single- 
person  and  single-parent  households 
have  increased  as  a  portion  of  the 
population  more  than  other  household 
types.  The  number  of  single-parent 
households  increased  by  15  percent 
between  1985  and  1989;  the  number  of 
married-cduple  households  with 
children  did  not  change  significantly 
during  the  same  period.  Only  35  percent 
of  single-parent  households  were 
homeowners  compared  to  74  percent  of 
married  couples.  Although  single-parent 
households  had  lower  monthly  housing 
costs  than  married  couples  with 
children,  single-parent  households,  on 
average,  pay  a  larger  proportioaof  their 
family  income  for  housing  costs  than 
married  couples  with  children  (24 
percent  compared  to  19  percent, 
respectively,  for  owners;  34  percent 
compared  to  23  percent,  respectively, 
for  renters).** 

The  Bureau  of  the  Census  has 
repMDrted  growing  inequality  in  the 
distribution  of  income  from  1981  to 
1991.  Those  in  the  lowest  20  percent 
income  group  saw  their  share  of 
aggregate  household  income  decrease 
from  4.1  percent  in  1981  to  3.8  percent 
in  1991,  while  those  in  the  highest  20 
percent  income  group  saw  their  share  of 
aggregate  household  income  increase 
from  44.4  percent  to  46.5  percent 
between  1981  and  1991.5''  This  greater 
disparity  in  incomes  has  led  to  increases 
in  both  the  number  of  affluent 
homeowners  and  the  number  of  persons 
who  find  it  difficult  to  purchase 
adequate  shelter. 

The  rental  vacancy  rate  fell  as  low  as 
5.0  percent  in  the  late  19708  and  the 
early  1980s,  but  it  has  exceeded  7 
percent  from  1986  through  the  first  half 
of  1993.  Despite  the  large  number  of 
vacant  units  and  weak  economic 
growth,  monthly  rental  costs  (in  1989 
constant  dollars)  declined  by  only  1.2 
percent  by  1991  from  the  20  year  peak 
rental  costs  of  1987  and  1988. « 

Congress  included  goals  for  the 
purchase  of  mortgages  on  housing  for 
low-  and  moderate-income  families  in 


SI  Council  of  Economic  Advisers,  Economic 
Indirators  30  (August  1993)  and  Economic  Report 
of  tbe  Pi«sident  428  (January  1993). 

**  Monthly  avenge  refinancing  data  obtained 
from  FHLMCs  Primary  Mortgage  Market  Surv^ 
(February  8,  1993). 

u  Canner  and  Gabriel,  "Ma^et  Segmentation  and 
Lender  Specialiation  in  tbe  Primary  and 
Secondaiy  Mortgage  Markets,"  3  Housing  Policy 
Debate  255-257,  282  (1902)  [herainaftar  "Cannar 
and  Gabriel"]. 


9*  us.  Department  of  Commerce,  Economics  and 
Statistics  Administration.  Bureau  of  tbe  Census, 
Housiiig  Characterisbcs  of  One-Parent  Households: 
1989  Series  H-121,  No.  92-2  1-2  (1992). 

i^  U.S.  Department  of  Commerce,  Economics  and 
Statistics  Administration,  Bureeu  of  the  Census, 
Money  Income  of  Households,  Families,  and 
Persons  in  the  United  States.  1991  Series  P-60.  No. 
ISO  xiv-xv  (1992). 

» Joint  Center  for  Housing  Studies  of  Harvard 
University.  The  State  of  the  Nation's  Housing  35 
(1992). 
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the  Act  to  ensure  that  FHLMC's 
affirmative  obligation  to  facilitate  the 
financing  of  housing  for  low-  and 
moderate-income  families  is  carried  out. 
Current  economic,  housing,  and 
demographic  conditions  substantiate  the 
need  for  and  support  these  goals  for 
financing  housing  for  low-  and 
moderate-income  families  as  set  forth  in 
this  Notice. 

3.  Performance  and  Effort  of  FHLMC 
Toward  Achieving  the  Goal  in  Previous 
Years 

While  these  are  the  first  low-  and 
moderate-income  goals  established 
under  this  Act,  some  data  is  available 
concerning  the  income  of  homeowners 
whose  mortgages  were  purchased  by 
FHLMC  for  the  1990-92  period.  An" 
analysis  of  this  data,  gathered  under  the 
Home  Mortgage  Disclosure  Act  (HMDA), 
shows  that  24  percent  of  mortgages 
purchased  by  FHLMC  in  1990  provided 
financing  for  home  buyers  with  income 
less  than  area  median  family  income." 
Analysis  of  1991  HMDA  data  by  the 
Federal  Reserve  Board  shows  that  this 
percentage  increased  in  1991,  to  about 
26  percent. 

In  a  letter  to  the  Secretary ,«>  Lelar»d  C. 
Brendsel.  the  Chairman  and  Chief 
Executive  Officer  of  FHLMC  stated  that 
FHLMC  has  analyzed  a  small  sample  of 
the  loans  it  purchased  ii.  the  first  half 
of  1992.  This  analysis  found  that  24 
percent  (±  2-3  percent)  of  these  loans 
met  the  tests  for  purchases  of  mortgages 
on  housing  of  low-  and  moderate- 
income  families  under  tlie  Act. 

Based  on  llie  HMDA  data  and 
FHLMC's  analysis,  the  Secretary  has 
determined  that  the  percentage  of 
FHLMC's  purchases  of  mortgages  on 
housing  for  low-  and  moderate-income 
families  was  appioximately  26  percent 
in  1991  and  22  to  26  percent  in  1992. 
FHLMC's  absence  from  the  multifamily 
market  had  a  substantial  effect  on  its 
ability  to  finance  housing  for  low-  and 
moderate-income  families.  As  stated  in 


'•Canner  and  Gebhel.  supn  r  Jto  55,  at  241.  270. 
and  2S2.  The  majority  of  renaanced  mortgages  are 
coQvsatioaai  mcrlgagei. 

Th«re  ar4  Mveral  dJfersnc&i  bntwetn  the  data 
gathsred  under  HMDA  and  th*  data  required  to 
eialuate  compliance  'vith  the  low-  a.nd  modnrate- 
income  housing  goal  under  the  Act  iocludicg  that 
the  HNOA  data:  (l)  concerns  the  number  of  home 
mortgagos.  while  the  Act  refers  to  dweihng  units — 
thus,  the  HMDA  data  does  no;  distingui.^h  between 
a  100-unit  mu!titBiail>  property  with  a  singiS 
mortgage  ard  a  l-unit  property  (2)  excludes  aJI 
lcan«  outside  of  metn;poUiaD  areas  (MSAs);  and  (3) 
is  derived  only  bom  reports  from  financial 
insUtubons  that  hav«  more  than  $10  million  in 
assets  and  etther  bav9  a  branch  located  in  an  MS.^ 
or  recoi  «-9  applications  for  S  or  more  mortgage  loacs 
from  such  an  area — (he  HMDA  database  exi:iudes 
■mail  mstitutioQs  that  do  not  lend  in  metropolitan 
areas. 

«<>  Dated  lauuary  26. 1993. 


Mr.  Brendsel's  letter,  "(Tlhe  purchase  of 
multifamily  mortgages  is  imperative  to 
accomplishing  [FHLMC's]  affordable 
housing  mission."*' 

4.  Size  of  the  Conventional  Mortgage 
Market  Servmg  Low-  and  Moderate- 
Income  Families  Relative  to  the  Overall 
Conventional  Market 

Data  from  the  American  Housing 
Survey  for  198.').  1987.  and  1989 
indicate  that,  overall.  30  percent  of 
those  families  who  recently  purchased 
or  refinanced  their  homes,  and  who 
obtained  conventional  mortgages  below 
the  conforming  loan  limits,  had  incomes 
below  the  area  median.  Based  on  this 
data,  even  if  FHLMC's  purchases 
consisted  primarily  of  mortgages 
secured  by  owner-occupied  homes, 
FHLMC  could  achieve  the  Act's  target 
for  purchases  of  mortgages  on  housing 
for  low-  and  moderate-income  families 
by  buying  a  representative  sample  of  the 
mortgages  available  in  the  market. 

For  rental  properties,  current  data  on 
the  income  of  prospective  or  actual 
tenants  has  not  been  readily  available  to 
FHLMC  in  the  past.  Where  such  income 
information  is  not  available,  the  Act 
provides  that  a  rent  level  is  affordable 
if  it  does  not  exceed  30  percent  of  the 
maximum  income  level  for  the  low- 
income  or  moderate-income  category, 
with  appropriate  adjustments  for  unit 
size  as  measured  by  the  number  of 
bedrooms.  Analysis  of  American 
Housing  Survey  data  shows  that  93 
percent  of  all  rental  units  and  78 
percent  of  unstibsidized  rental  units 
constructed  in  the  last  three  years  had 
gross  rents  of  less  than  30  percent  of 
area  median  family  income. 

To  calculate  the  size  .of  the  potential 
market  for  mortgages  financing  housing 
for  low-  and  moderate-income  families, 
data  on  the  number  of  owner-occupied 
dwelling  units,  rental  units  in  1-4  unit 
properties,  and  rental  units  in 
mu.tifamily  propert.ies  are  necessary.  In 
determining  the  proportions  of  dwelling 
units  in  these  three  different  types  of 
properties,  the  Secretary  has  utilized 
data  from  the  1981  Survey  of 
Residential  Finance  62  on  the  number  of 
properties  with  conventional  mortgages 
acquired  during  the  1977-80  period, 
and  the  average  number  of  dwelling 
units  for  each  type  of  property,  derived 


»'  Id  at  4. 

»'  A  commonly -used  source  of  information  on 
mortgage  ohgmations  is  HUD's  Survey  of  Mortgage 
L<>nding  Activity.  Howe\'er,  for  this  analysis,  t^t 
survoy  is  Inadequate,  because  the  data  are 
exprn«ed  in  dollar  terms,  not  in  terms  of  the 
number  of  dwelling  units,  and  the  survey 
distinguishes  only  between  smgle  family  (1-4  unit) 
aiid  muiUfamily  (5  or  more  unit}  prop«rtiB»— no 
infonnation  i»  provided  on  rental  unils  in  1-4  unit 
propeitiet. 


from  the  same  source."  Based  on  this 
data,  the  Secretary  estimates  that,  of 
total  dwelling  units  in  properties  with 
recently  acquired  conventional 
mortgages,  53.5  percent  were  owner- 
occupied  uhits.  18.9  percent  were  in  1- 
4  family  rental  properties,  and  27.6 
percent  were  located  in  multifamily 
rental  properties.**  Applying  the 
percentages  of  affordable  dwelling  luiits 
(30  percent  of  owner-occnipied  dwelling 
units  and  78  percent  of  rental  dwelling 
units  are  affordable  to  low-  and 
moderate-income  families)  to  these 
percentages  of  properties  results  in  the 
Secretary's  conclusion  that  52  percent  of 
the  dwelling  units  secured  by 
conventional  mortgages,  eligible  for 
purchase  by  FHLMC.  are  affordable  to 
low-  and  moderate-income  families.** 
These  calculations  show  ihat.FHLMC. 
tlirougb  a  program  that  includes 
purchases  of  both  owner-occupied  and 
rental  properties,  including  multifamily 
properties,  should  be  able  to  achieve  the 
30  percent  target  established  in  the  Act. 

5.  FHLMC's  Ability  To  Lead  the 
Industry 

FHLMC's  ability  to  lead  the  industry 
depends  on  its  role  in  the  mortgage 
market  as  well  as  its  profitability. 
FHLMC  and  tlte  Federal  National 
Mortgage  Association  (FNMA)  together 
purchased  approximately  65  percent  of 
ail  conventional  conforming  single 
family  mortgages  in  1992 — up  from  17 
percent  in  1980.  33  percent  in  1985.  and 
52  percent  in  1991.** 

"The  report  on  the  Federal  Housing 
Enterprises  Regulatory  Reform  Act  of 
1992.  S.  2733.  by  the  Senate  Committee 
on  Banking,  Housing,  and  Urban  Affairs 
discussed  FHLMC's  profitability,  and 


"  With  regard  to  multifamily  properties,  the 
1977 -«0  period  is  comparable  to  the  1987-90 
period — in  both  cases,  multifamily  conventional 
mortgage  originations  averaged  7.9  percent  of  the 
total  dollar  volume  of  single  family  and  multifamily 
conventional  mortgage  originations. 

**  HIID  Office  of  Policy  Development  and 
Research,  1991  Report  tu  Congress  on  the  Federal 
National  Mortgage  Association  100  (1992). 

"  The  32  percent  figure  was  derived  by  adding 
the  following:  (1)  16.05%  ({lercentage  of  owner- 
occupied  units  (53.5%l  limes  percentage  of  those 
units  tiifit  are  aSordable  to  low-  and  moderate- 
income  families  [30%]);  (2)  14.74%  (percentage  of 
rental  units  in  1-4  family  properties  |l8.9%i  limes 
psrcentuge  of  those  units  that  are  affordable  to  low- 
and  moderate-income  families  [78%|):  and  (3) 
21.53%  (percentage  of  rental  units  in  multi-family 
properties  (27.6%1  times  percentage  of  those  units 
that  are  affordable  to  low-  and  moderate-mcoms 
families  (78%!).  The  52  perrent  fig^ire  is  a 
conservative  estimate  l>ecause  It  is  l>ased  oc  the  78 
percent  estimate  for  newly-constructed  affordable 
rectal  units  rather  than  the  93  percent  estimate  for 
all  affordable  renlal  units. 

«  F^fMA  Economics  Department  By  itself, 
FHLMC  purchased  approximately  23  percent  of  all 
conventional  conforming  single  family  mortgages  in 
1992. 
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noted  that  FNMA  and  FHLMC  "have 
raxtwn  more  than  130  percent  in  the  last 
five  years,  while  profits  have  grown 
nvtjn  faster."*'  The  enterprises  have  had 
"a  fivefold  expansion  [in  profits]  in  just 
five  years,  a  period  that  included  one  of 
the  nation's  most  severe  recessions." ^ 
The  Committee  noted  "the  contrast 
between  the  (enterprises']  increasing 
financial  success  and  the  worsening 
availability  of  affordable  housing,"  w 
and  stated  that  "the  capabiUties  of  the 
[enterprises)  partially  to  fill  this  gap  are 
larger  than  ever."  to  in  light  of  FNMAs 
and  FHLMC's  market  dominance, 
strength,  and  high  profitabiUty.  FHLMC, 
along  with  FNMA,  is  able  to  lead  the 
industry  in  making  mortgage  credit 
available  for  low-  and  moderate-income 
families. 

6.  Need  To  Maintain  FHLMC's  Sound 
Financial  Condition 

FHLMC's  financial  condition  depends 
on  its  profitability,  the  adequacy  of  its 
capital,  and  the  safety  and  soundness  of 
its  operations.  The  Senate  report  on  the 
Act  stated:  "The  combined  profits  of 
[FHLMC]  and  [FNMA]  approached  $2 
billion  in  1991  compared  to  $350 
million  in  1986."  7i  FHLMC's  profits 
increased  from  $555  million  in  1991  to 
$662  million  in  1992  and  FHLMC's  net 
income  in  the  first  half  of  1993  was  25 
percent  above  the  level  of  the  first  half 
of  1992.  FHLMC's  return  on  average 
equity  averaged  23.4  percent  over  the 
1988-92  period — far  above  the  rates 
achieved  by  most  financial  corporations. 

The  Secretary  has  concluded  that  the 
low-  and  moderate-income  housing 
goals  will  not  endanger  the  adequacy  of 
FHLMC's  capital  or  the  safety  and 
soundness  of  its  operations  and  that 
achievement  of  the  goals  will  not  impair 
FHLMC's  sound  financial  condition. 

D.  Determination 

Based  on  available  data,  the  Secretary 
has  concluded  that  FHLMC's  purchases 
of  mortgages  on  housing  for  low-  and 
moderate-income  families  accounted  for 
approximately  26  percent  of  the  total 
number  of  dwelling  imits  financed  by 
FHLMC's  mortgage  purchases  in  1991 
and  approximately  24  percent  in  1992. 
Accordingly,  FHLMC  has  not  yet 
achieved  the  30  percent  target 
established  for  the  purchase  of 
mortgages  on  housing  for  low-  and 
moderate-income  families.  Therefore,  in 
accordance  with  the  Act,  these  goals  are 
established  so  that  FHLMC  will  improve 


«^S.  Rap.  Na  102-282, 102d  Cchw..  3d  Seu.  28 
(1992). 

*>ld. 

'»^Id.  at  29. 
v>  id.  at  28. 


its  performance  relative  to  the  target  to 
the  maximum  extent  feasible  and  so  that 
FHLMC  will  meet  the  30  percent  target 
by  the  end  of  1994. 

The  Secretary  has  determined  that  the 
interim  goals  set  forth  below  address 
national  housing  needs  and  current 
economic,  housing,  and  demographic 
conditions,  and  take  into  account 
FHLMC's  performance  in  the  past  in 
purchasing  low-  and  moderate-income 
mortgages,  as  well  as  the  size  of  the 
conventional  mortgage  market  serving 
low-  and  moderate-income  families. 
Moreover,  the  Secretary  has  considered 
FHLMC's  ability  to  lead  the  industry  as 
well  as  FHLMC's  financial  condition. 
These  goals  will  require  an  increase  in 
FHLMC's  low-  and  moderate-income 
housing  business,  including  its  return  to 
the  multifamily  market,  to  reach  the 
statutory  targets  of  30  percent  by  1995. 
The  Secretary  has  determined  that  these 
goals  are  necessary  and  achievable. 

E.  The  Interim  Low-  and  Moderate- 
Income  Housing  Goals 

The  annual  goal  for  1993  for  FHLMC's 
pim±ases  of  conventional  mortgages 
financing  housing  for  low-  and 
moderate-income  families  is  established 
at  28  percent  of  the  total  number  of 
dwelling  units  financed  by  FHLMC's 
mortgage  purchases;  the  annual  goal  for 
1994  is  30  percent. 

n.  The  Central  Cities  Housing  Goals 

A.  Establishment 

Under  the  Act,  these  goals  are 
intended  to  achieve  increased  purchases 
by  FHLMC  of  mortgages  on  housing 
located  in  central  cities. 

The  Act  provides  that  the  Secretary 
shall  monitor  performance  of  both 
FNMA  emd  FHLMC  in  carrying  out 
these  goals  and  "shall  evaluate  such 
performance  •  •  •  based  on  the 
location  of  the  properties  subject  to 
mortgages  purchased  by  each 
enterprise."  (Section  1334(c).)  Units  will 
be  counted  under  these  goals  if  the  units 
are  located  in  a  "central  city"  as  defined 
under  the  Act.  Through  the  use  of 
geocoding  or  any  similarly  accurate  and 
reliable  method.  FHLMC  shall 
determine,  and  report  to  the  Secretary, 
whether  units  financed  under  mortgages 
purchased  by  FHLMC  are  located  in 
central  cities.  Where  FHLMC  cannot 
determine  the  exact  location  of  a 
property  but  can  determine  that  the 
property  is  located  in  a  census  tract,  or 
within  a  census  place  code,  block-group 
enumeration  district,  nine-digit  zip 
code,  or  another  appropriate  geographic 
segment,  that  includes  at  least  part  of  a 
central  city,  the  percentage  of  dwelling 
units  that  may  be  coimted  as  central  city 


units  is  equal  to  the  percentage  of  the 
population  of  the  geographic  segment 
that  resides  within  the  central  city — this 
method  is  referred  to  as  the 
"proportional  method." 

In  establishing  the  interim  central 
cities  goal,  section  1334(b)(l)-{6J  of  the 
Act  requires  the  Secretary  to  consider: 

1.  Urban  housing  needs; 

Z.  Economic,  housing  and 
demographic  conditions; 

3.  The  performance  and  efforts  of  the 
enterprises  toward  achieving  the  central 
cities  goal  in  previous  years; 

4.  The  size  of  the  conventional 
mortgage  market  for  central  cities 
relative  to  the  size  of  the  overall 
conventional  mortgage  market; 

5.  The  ability  of  the  enterprises  to 
lead  the  industry  in  making  mortgage 
credit  available  throughout  the  United 
States,  including  central  cities;  and 

6.  The  need  to  maintain  the  sound 
financial  condition  of  the  enterprises. 

The  geographic  goals  for  mortgage 
purchases  by  FHLMC  established  by  the 
Act  will  apply  to  rural  areas  and  other 
underserved  areas  as  well  as  central 
cities  beginning  on  January  1, 1995.  At 
this  time,  for  the  1993-94  period,  these 
goals  apply  only  to  the  purchases  of 
mortgages  on  housing  located  in  central 
cities.  Thus,  in  this  discussion  reference 
is  made  only  to  central  cities  goals  and 
targets. 

B.  Underlying  Data 

In  establishing  the  central  cities  goal 
and  in  considering  the  factors  under  the 
Act,  the  Secretary  relied  upon  data, 
including  data  gathered  under  American 
Housing  Surveys,  other  government 
data,  the  Home  Mortgage  Disclosure  Act 
<HMDA)  (12  U.S.C.  2801  et  seq),  and 
data  gathered  fi^m  FHLMC,  to 
determine  central  city  housing  needs; 
economic,  bousing  and  demographic 
conditions;  and  the  size  of  the 
conventional  mortgage  market  serving 
central  cities  relative  to  the  size  of  the 
overall  conventional  mortgage  market. 
The  Secretary  used  data  provided  by 
FHLMC  and  data  gathered  under  HMDA 
to  determine  prior  performance  in 
meeting  the  needs  of  central  dty 
residents  and  FHLMC's  financial 
condition. 

C.  Consideration  of  the  Factors 

1.  Urban  Housing  Needs 

In  its  report  on  the  Act,  the  Senate 
Committee  on  Banking,  Housing,  and 
Urban  Affairs  commented  on  the 
housing  needs  of  urban  areas: 

Housing  problems  in  general,  and  access  to 
capital  in  particular,  are  acute  in  our  nation's 
cities  *  •  *.  Their  economic  distress  is  a 
vital  issue,  not  only  to  the  cities  immediately 
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affected,  but  to  the  entire  nation  *  "  *. 
Idapital  for  housing  finance  is  a  serious 
need.  Unfortunately,  the  Committee  finds 
that  city  residents,  for  a  variety  of  reasons 
including  discrimiaator>'  practices,  do  not 
have  the  access  to  mortgage  capital  that  non- 
urbanltes  enjoy/^ 

Data  on  various  aspects  of  housing  in 
the  central  cities  has  been  collected  in 
the  1989  American  Housing  Survey.'" 
Housing  conditions  in  central  cities  are 
illustrated  by  comparing  this  data  with 
the  corresponding  data  for  the  suburbs, 
as  follows: 

a.  Income  of  occupants.  One  of  every 
six  central  cities'  households  (16.6 
percent)  fell  below  the  poverty  line  in 
19H9.  nearly  twice  the  rate  for  suburban 
households  (8.7  percent).  Similarly. 
median  household  income  was  much 
lower  in  central  cities — $25,062.  versus 
S33.244  in  the  suburbs. 

b.  HomecviTiershjp.  A  sharp 
divergence  exists  between  the 
percentage  of  homeownership  in  central 
cities  and  other  areas — in  1991  the 
homsov^Tiership  rate  was  48.7  percent  in 
central  cities.  70.2  percent  in  the 
suburbs,  and  73.2  percent  outside  of 
MSAs.7* 

c.  Hcmsir.g  costs.  Despite  the  lower 
incomes  in  central  cities,  monthly 
housing  costs  as  a  percentage  of  income 
are  somewhat  higher  in  central  cities — 
averaging  23  percent  of  income  in  urban 
areas,  versus  21  percent  in  the  suburbs. 
The  size  of  this  gap  partly  reflects  the 
fact  that  renters,  who  generally  heve 
higher  housing  costs  relative  to  income, 
make  up  a  higher  share  of  hcus'iholds 
in  urban  areas  than  in  the  suburbs.  But 
even  with  some  adjustment  for  the 
runtal/owner-occupied  mix.  many 
central  city  residents  still  pay  higher 
costs  for  housing — eg.,  20  percent  of 
renters  in  contra!  cities  paid  more  than 
50  percent  of  their  income  for  housing 
costs,  versus  18  percent  in  the  suburbs. 

d.  Age  of  structure.  In  the  suburbs.  79 
pertant  of  housing  structures  have  been 
built  since  1950 — versus  59  percent  in 
central  cities.  On  average,  suburban 
structures,  with  a  median  construction 
date  of  1968,  are  12  years  newer  than 
central  dty  structures,  with  a  median 
construction  date  of  1956. 

e.  Condition  of  structure.  In  the 
suburbs.  2.7  percent  of  occupied 


■"  U.S.  Departmonts  of  Housing  and  Urban 
Developmant  aod  Commerce,  American  Housing 
Survey  for  the  United  State*  in  1969,  at  35. 167. 
249,  372,  374.  377,  378.  364.  385.  414.  416.  419. 
420.  426.  and  427  Quly  1991). 

''*  U.S.  Bureau  of  the  Caosui.  Housing  Vacancie* 
and  Homeownanhlp  Annual  Statistics:  1991, 
Cuirenl  Houiing  Reports.  Series  Hll  1/91-A,  34 
(1992).  lite  lower  hameo%vnership  rate  in  central 
cities  may,  to  some  dugrae.  raSect  the  piefaraoces 
of  uiiien  dwvUers. 


dwelling  units  reported  severe  physical 
problems  in  plumbing,  heating, 
electrical  service,  upkeep,  or  pubUc 
areas — versus  4  percent  in  central  cities. 
Approximately  5.9  percent  of  suburban 
units  reported  Inadequate  heating  in  the 
preceding  i^nnter — versus  8.7  percent  in 
central  cities. 

f.  Unemployment.  In  1992  the 
unemployment  rate  in  central  cities  was 
8.9  percent,  well  above  the  6.6  percent 
rate  for  the  suburbs,  the  7.5  percent  rate 
for  metropolitan  areas  as  a  whole,  and 
the  7.1  percent  rate  for  nonmetropolitan 
areas,  llie  difference  in  jobless  rates  was 
especially  pronoimced  in  the  poorest 
areas — 14.0  percent  for  metropolitan 
poverty  areas,  and  8.6  percent  for 
nonmetropolitan  poverty  areas. ''s 

g.  Minorities.  Members  of  minority 
groups  are  especially  disadvantaged  by 
housing  conditions  in  central  cities. 
because  a  majority  of  such  individuals 
live  in  central  cities.  The  1989 
American  Housing  Survey  found  that  60 
percent  of  Black  households  were 
located  in  central  cities,  26  percent  were 
in  the  suburbs,  and  14  percent  were 
outaide  of  metropolitan  areas.  For 
Kispanics,  the  corresponding 
percentages  were  52  percent,  39  percent, 
and  9  percent.  For  other  households.  27 
percent  were  located  in  central  cities.  49 
percent  were  in  the  suburbs,  and  24 
percent  were  outside  of  metropolitan 
areas. 

Based  on  this  data,  the  Secretary 
believes  that  it  is  essential  for  FHLMC 
to  play  a  greater  role  in  addressing  the 
serious  housing  needs  of  the  central 
cities. 

2.  Economic,  Housing,  and 
Demographic  Conditions 

Compared  to  suburban  and 
nonmetropolitan  areas,  central  cities 
have  a  much  higher  percentage  of 
households  with  "worst  case"  housing 
needs.  Such  households  include 
unassisted  renters  with  incomes  that  do 
not  exceed  50  percent  of  area  median 
income  who  have  been  displaced, 
renters  who  pay  more  than  half  of  their 
income  in  rent  and  utilities,  or 
households  that  live  in  severely 
substandard  housing.  Over  half  of 
households  with  worst  case  problems 
were  in  central  cities  in  1989.  even 
though  cities  housed  only  one-third  of 
all  households.^*^  In  the  44  large 
metropolitan  areas  surveyed  separately 


by  the  American  Housing  Survey.  10 
percent  of  city  households  had  worst 
case  problems,  compared  to  only  4 
percent  of  suburban  households."" 

This  factor  is  the  same  as  the  second 
factor  considered  under  the  goal  for 
housing  for  low-  and  moderate-income 
families.  Accordingly,  see  paragraph 
I.C.2..  for  additional  discussion  of  this 
factor. 

Congress  included  housing  goals  for 
central  dties  in  the  Ad  to  ensure  that 
the  benefits  of  mortgage  financing  from 
FHLMC's  secondary  market  activities 
would  be  available  in  the  central  dties. 
Curiflnt  economic,  housing,  and 
demographic  conditions  substantiate  the 
need  and  support  the  goals  for  housing 
located  in  central  dties  as  set  forth  in 
this  Notice. 

3.  Performance  and  Fffort  of  FHLMC 
toward  Achieving  the  Goal  in  Previous 
Years 

Data  gathered  under  tjie  Home 
Mortgage  Disclosure  Ad  (HMDA)  shows 
that  36  percent  of  all  conventional 
conforming  home  purchase  and 
refinanced  mortgages  purchased  by 
FHLMC  in  1990  (for  which  the  property 
location  was  reported)  were  on 
properties  located  in  centiel  cities.''* 
The  Federal  Reserve  Board's  estimate 
for  1991,  based  on  HMDA  data,  is  that 
34  percent  of  the  mortgages  purchased 
by  FHLMC  were  on  properties  located 
in  central  cities.  These  calculations 
included  all  mortgages  on  housing 
located  in  any  census  trad  where  at 
least  part,  but  not  necessarily  all,  of  the 
census  trad  was  in  a  central  city. 
Calculation  of  central  dty  mortgage 
purchRses  in  this  manner  Is  known  as 
the  "outer  drcle  method." 

FHLMC  has  pro^/ided  the  Department 
with  a  breakdown  by  geographic 
location  of  the  number  of  dwelling  units 
in  the  properties  whose  mortgages  it 
purchased  in  1990,  based  on  a  1-in- 
1.000  random  sample."^  These  FHLMC 
data  indicate  that  30  percent  of  the 
dwelling  units  in  the  properties  whose 


y*  Department  of  Labor,  Employment  and 
Earnings  244-46  (January  1993).  Poverty  areas  are 
cenris  tracts  in  which  20  percent  or  more  of  Ihe 
residants  ware  poor,  according  to  the  1990 
dscanniai  census. 

'*  HUD  OfBca  of  Policy  Development  and 
Research.  Priority  Housing  Probleou  and  "Worst 
Casa"  Needs  tn  1969.  IS  (1991). 


'"  HUD  OfBce  of  Policy  Development  and 
Research.  The  Location  of  Worst  Case  Needs  in  the 
Late  19805  (1992). 

7*Canner  and  Gabriel,  supra  note  SS,  at  273.  The 
HMD.^  data  is  based  on  a  review  of  loans  originated 
and  sold  to  FHLMC  in  1990  by  lenders  %vlth  assets 
of  at  least  $10  milUon.  Of  those  1990  loans,  79 
parcant  provided  sufficient  geographic  information 
to  determine  whether  the  property  was  located  in 
a  central  dty;  the  remaining  2 1  percent  consisted 
of  loans  where  lenders  were  not  required  to  Include 
a  census  tract  number,  lenders  failed  to  supply  a 
number,  or  the  number  was  Incorrect 

'>*HUD  091ce  of  Policy  Development  and 
Raeaarch.  1991  Report  to  Congress  on  the  Federal 
Home  Loan  Mortgage  Corporation  106, 107  (1992) 
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mortgages  it  purchased  in  1990  were 
located  in  central  dties.x) 

In  a  letter  to  the  Secretary,*'  the 
Chairman  and  CEO  of  FHLMC  stated 
that  FHLMC  has  analyzed  a  small 
sample  of  the  loans  it  purchased  in  the 
first  half  of  1992.  This  analysis  found 
that  28  percent  of  these  loans  met  the 
test  for  purchases  of  mortgages  on 
housing  located  in  central  cities  under 
the  Act  In  making  these  estimates  for 
1992.  FHLMC  used  the  more  inclusive 
"outer  circle  method"  rather  than  the 
"proportional  method."  The 
proportional  method  allocates 
mortgages  in  census  tracts  that  straddle 
central  city  boundaries  based  on  the 
portion  of  the  population  that  resides  in 
the  central  city  in  such  census  tracts." 

FHLMC's  estimate  that  28  percent  of 
its  mortgage  purchases  in  1992  were  on 
properties  located  in  central  cities  is 
l<ws  than  the  HMDA  estimates  of  its 
central  city  purchases  for  1990  and  1991 
(36  percent  and  34  percent, 
respectively),  although  FHLMC's 
estimate,  like  the  HX^A  estimates,  is 
based  on  the  "outer  circle  method." 
Some  of  this  difference  is  due  to  the  foct 
that  HMDA  data  is  derived  from  reports 
from  financial  institutions  that  have 
more  than  $10  million  in  assets  and 
either  have  a  branch  located  in  a 
metropolitan  area  (MSA)  or  receive 
applications  for  five  or  more  mortgage 
loans  from  such  an  area.  Thus  the 
HMDA  database  excludes  very  small 
institutions  and  institutions  that  do  not 
have  ofilces  in  or  lend  in  metropoUtan 
areas,  but  it  is  doubtful  that  this 
exclusion  could  account  for  a 
discrepancy  of  this  maenitude. 

FHLMC's  estimate  ofits  1992  central 
city  purchases  is  also  well  below 
FHLMC's  estimate  for  1990,  based  on  a 
sample  and  a  method  which  appears  to 
be  comparable  to  the  "proportional 
method."  that  30  percent  of  its  mortgage 
purchases  were  on  properties  located  in 
central  cities.  The  Secretary  does  not 
know  if  FHLMC's  purchases  of 
mortgages  on  central  city  properties  fell 
significantly  in  1992.  or  if  some  other 
reasons  account  for  these  discrepancies. 

The  Secretary  has  determined^hat, 
where  FHLMC  cannot  ascertain  the 
exact  location  of  a  property  but  can 


•o  FHLMC  wtimatad  that  the  95  p«rcant 
conBdano  inteival  for  the  paroantage  of  the 
dwaUing  uniU  in  cantnl  citiM  in  iti  1991 
purehaaat  wm  30%  ±3%,  i.e..  tha  probability  ij  95 
parcant  that  tha  cantial  dty  percaotaga  wa* 
batwaan  27  parcant  and  33  parcant 

••  Datad  January  20. 1993,  from  Laland  C 
Brandaat. 

*>  Thla  approach  ha*  baao  implamantad  uaing 
canmu  tract  data.  Howwvar,  FHIAfC  may  chooM  to 
uaa  othar  gaographic  •agmaata  audi  aa  canaui  placa 
oodaa,  blodi-group  eoumeratlan  distrlcti,  or  oina- 
digit  dp  codaa. 


determine  in  which  census  tract  the 
property  is  located,  the  proportional 
method  provides  a  better  means  than 
the  outer  circle  method  for  measuring 
the  percentage  of  mortgage  purchases  on 
housing  located  in  central  cities.*^  The 
Secretary  is  unable  to  resolve  the 
apparent  differences  between  various 
estimates  of  the  level  of  FHLMC's 
central  dty  activity.  Therefore,  the 
Secretary  accepts  FHLMC's  most  recent 
estimate  that  28  percent  of  its  mortgage 

f>urchases  in  1992  were  on  properties 
ocated  in  central  dties,  ba^  on  the 
"outer  drcle  method."  This  estimate 
must  be  reduced  to  make  it  consistent 
with  the  "proportional  method" 
preferred  by  the  Secretary."  Such  an 
adjustment  would  reduce  FHLMC's 
estimate  ofits  1992  central  city 
purchases  below  25  percent,  to 
approximately  22  percent.  FHLMC's 
absence  from  the  multifamily  market 
had  a  substantial  effect  on  its  d>ihty  to 
finance  housing  located  in  central  dties. 

4.  Size  of  the  Conventional  Mortgage 
Market  for  Central  Cities  Relative  to  the 
Size  of  the  Overall  Conventional 
Mortgage  Market      ,-) 

Data  from  the  American  Housing 
Survey  for  1985, 1987.  and  1989 
indicate  that,  overall,  24  percent  of  all 
recent  mortgages  from  ovsoier-occupier 
home  buyera  and  owners  who 
refinanced,  and  who  obtained 
conventional  mortgages  below  the 
conforming  loan  limits,  were  secured  by 
properties  located  in  central  cities.  For 
1-  to  4-family  rental  properties.  42 
percent  of  all  rental  units  and  32 
percent  of  imsubsidized  rental  units 
constructed  in  the  preceding  three  years 
were  located  in  central  dties.  For 
multifamily  rental  properties.  58 
percent  of  all  rental  units  and  47 
percent  of  unsubsidized  rental  units 
constructed  in  the  preceding  three  years 
were  located  in  central  dties. 

Based  on  data  from  the  1981  Survey 
of  Residential  Finance,  discussed  above, 
the  Secretary  estimates  that,  of  total 
dwelling  imits  in  properties  vtrith 
recently  acquired  conventional 
mortgages.  53.5  percent  were  owner- 
occupied  units.  18.9  percent  were  in  1- 
4  {amily  rental  properties,  and  27.6 
percent  were  located  in  multi&mily 
rental  properties.  Utilizing  the 
perc»ntage8  of  dweUing  units  located  in 
central  dties  (24  percent  of  owner- 


occupied  units,  32  percent  of  recently 
constructed  rental  units  in  1-  to  4-family 
rental  properties,  and  47  percent  of 
recently  constructed  rental  units  in 
multifamily  rental  properties)  results  in 
the  Secretaiy's  conclusion  that  32 
percent  of  the  dwelling  units  secured  by 
conventional  mortgages  are  located  in 
central  dties.*'  These  calculations  show 
that  through  a  program  that  includes 
purchases  of  mortgages  on  both  owner- 
occupied  and  rental  properties, 
induding  multifamily  properties, 
FHLMC  should  be  able  to  improve  its 
performance  from  26  percent  to  achieve 
the  30  percent  target  established  in  the 
Act.** 

5.  FHLMCs  Ability  To  Lead  the 
Industry 

This  factor  is  the  same  as  the  fifth 
factor  considered  under  the  goal  fc 
mortgage  purchases  on  housing  for  low- 
and  moderate-income  fomiUes. 
Accordingly,  see  paragraph  I.C.5.,  for  a 
discussion  of  this  foctor. 

6.  Need  To  Maintain  FHLMC's  Sound 
Finandal  Condition 

This  fector  is  the  same  as  the  sixth 
fartor  considered  imder  the  goal  for 
mortgage  purchases  on  housing  for  low- 
and  moderate-income  families. 
Accordingly,  see  paragraph  I.C.6.,  for 
discussion  of  this  factor. 

D.  Detennination 

Based  on  available  data,  the  Secretary 
has  concluded  that  FHLMC's  purchases 
of  mortgages  on  housing  located  in 
central  dties  were  approximately  22 
percent  of  the  total  number  of  dwelling 
units  financed  by  FHLMC's  mortgage 
purchases  in  1992.  Accordingly, 
FHLMC  has  not  yet  achieved  the  30 
irarcent  target  established  for  the 
purchase  of  mortgages  on  housing  in 
central  dties.  Therefore,  in  accordance 
with  the  Act,  these  goals  have  been 
established  so  that  FHLMC  will  improve 
its  performance  relative  to  the  target  to 
the  maximum  extent  feasible  and  so  that 
FHLMC  will  meet  the  30  percent  target 
by  the  end  of  1994. 


*>  At  diiniiaad  abova,  FHLMC  may  choota  to  uaa 
■mallar  gaographic  lagmimti  such  at  cantui  placa 
codat,  block-groap  anumaration  dittrictt.  or  oina- 
digit  sip  codaa. 

•*  FNMA  data  indicate  that  using  tha 
proportional  mathod  raauhs  in  a  pareantaga  thai  it 
appfoxlmataiy  23  parcant  laaa  than  tha  racult  of  tha 
outer  circle  method. 


■>  The  32  percent  figure  %vat  derived  by  adding 
the  following:  (1)  12.84%  (percentage  of  owner- 
occupied  unitt  [53.9%j  timet  the  percentage  of 
thote  unitt  that  are  located  in  central  dties  124%)); 
(2)  e.OS%  (percentage  of  rental  uniU  in  1-4  family 
properties  118.9%]  times  percentage  of  thote  unitt 
that  are  located  in  central  dtiet  |32%I);  (3)  12.97% 
(percentage  of  rental  unitt  in  multifamily  propertiet 
[27.6%]  timet  percentage  of  thote  unitt  that  are 
located  in  central  dUet  (47%)). 

■*  The  Federal  Reserve  Board't  preliminary 
analysis  of  1991  HMDA  data  indintas  that  36.2 
percent  of  conforming  conventional  home  purchase 
mortgage!  and  33.5  percent  of  reflnancingt  were  on 
propertiet  located  in  central  dtiet.  Because  these 
two  parcantagas  are  tlmilar,  a  high  volume  of 
refinandiMt  vrould  not  prevent  FHLMC  from 
attaining  the  goalt  in  thit  Notice. 
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Having  considered  the  factors  for 
establishing  the  goal,  the  Secretary  has 
determined  that  the  goals  established 
below  address  urban  housing  needs  and 
economic,  housing  and  demographic 
conditions  and  take  into  account 
FHLMC's  performance  in  the  past  in 
purchasing  mortgages  on  properties  in 
central  cities,  as  well  as  the  size  of  the 
conventional  mortgage  market  for 
central  cities.  Moreover,  in  establishing 
these  goals  the  Secretary  has  considered 
FHLMC's  ability  to  lead  the  industry  as 
well  as  FHLMC's  financial  condition. 
The  Secretary  has  determined  that  these 
goals  are  both  necessary  and  achievable, 
assuming  FHLMC's  reentry  to  the 
multi family  market. 

The  Secretary  is  determined  to 
achieve  an  end  to  redlining  and  other 
forms  of  discrimination  that  severely 
reduce  the  availability  of  housing 
finance  in  central  cities.  As  noted  in  the 
Senate  report  on  the  Act:  "Inadequate 
access  to  mortgage  credit  is  a  particular 
problem  which  results,  in  large  part, 
from  the  vestiges  of  redlining  and  the 
unintended  consequences  of  (FNMA's 
and  FHLMC's]  orientation  toward 
suburban  and  'plain  vanilla' 
mortgages."*'  In  establishing  the  central 
cities  goals  at  the  levels  listed  below, 
the  Secretary  expects  FHLMC,  along 
with  FNMA,  to  significantly  increase 
the  availability  of  financing  for  housing 
in  central  cities  and  to  act  forcefully  and 
effectively  towards  ending  problems  of 
redhning  and  mortgage  discrimination 
in  the  primary  mortgage  market. 

E.  The  Interim  Central  Cities  Goals 

1.  The  Goals 

The  annual  goal  for  1993  for  FHLMC's 
purchase  of  conventional  mortgages  on 
housing  located  in  central  cities  is 
established  at  26  percent  of  the  total 
number  of  dwelling  units  financed  by 
FHLMC's  mortgage  purchases  in  1993; 
the  annual  goal  for  1994  is  30  percent. 

2.  Counting  Methodology 

a.  The  dwelling  unit(s)  located  in 
central  cities  and  financed  by  FHLMC's 
mortgage  purchases  shall  count  toward 
achievement  of  this  goal.  FHLMC  shall 
determine  on  a  mortgage-by-inortgage 
basis,  through  geocoding  or  any 
similarly  accurate  and  reliable  method, 
whether  a  mortgage  finances  dwelling 
unit(s)  located  in  a  central  city. 

b  Proportional  Method.  Where 
FHLMC  cannot  precisely  determine 
whether  a  mortgage  is  on  dweUing 
unit(8)  located  in  a  central  city  but  can 
determine  that  the  mortgage  is  on 
dweUing  unit(s]  located  in  a  census 


tract,  or  within  a  census  place  code, 
block-group  enumeration  district,  or 
nine-digit  zip  code,  or  another 
appropriate  geographic  segment,  that  is 
partially  located  in  a  central  city,  a 
fraaion  of  the  dwelling  units  covered  by 
the  mortgage  shall  count  toward 
achievement  of  this  goal.  Such  fraction 
is  the  ratio  of  the  population  of  the 
geographic  segment  that  is  located  in 
the  central  city  to  the  total  population 
of  the  geographic  segment. 

in.  The  Special  Affordable  Housing 
Goal 


•^  S  Rsp.  No.  102-262.  102d  Cong..  2d  SeM.  38 
(1992). 


A.  Establishment 

Under  the  Act,  the  goal  for  the 
purchase  of  mortgages  on  bousing  to 
meet  the  then- existing,  unaddressed 
needs  of,  and  affordable  to,  low-income 
families  in  low-income  areas  and  very 
low-income  families  is  intended  to 
achieve  increased  purchases  by  FHLMC 
of  such  mortgages. 

In  establishing  the  special  affordable 
housing  goal,  section  1333(a)(2)(A)-(E) 
of  the  Act  requires  the  Secretary  to 
consider: 

1.  Data  submitted  to  the  Secretary  in 
connection  with  the  special  affordable 
housing  goal  in  previous  years; 

2.  The  performance  of  uie  enterprise 
toward  achieving  the  special  affordable 
housing  goal  in  previous  years; 

3.  National  housing  needs  within  the 
categories  covered  by  the  special 
affordable  housing  goal; 

4.  The  ability  of  the  enterprise  to  lead 
the  industry  in  making  mortgage  credit 
available  for  low-  and  very  low-income 
families;  and 

5.  The  need  to  maintain  the  sound 
financial  condition  of  the  enterprise. 

B.  Underlying  Data 

In  considering  the  factors  under  the 
Act  to  establish  the  special  affordable 
housing  goal,  the  Secretary  relied  upon 
data,  including  data  gathered  under  the 
American  Housing  Survey,  other 
government  reports,  the  Home  Mortgage 
Disclosure  Act  (HMDA)  (12  U.S.C.  2801 
et  seql,  and  data  gathered  from  FHLMC. 
There  is  no  experience  with  these  goals 
and  inadequate  information  is  available 
on  relevant  prior  performance.  The 
Secretary  utilized  data  provided  by 
FHLMC  to  determine  its  financial 
condition  and  its  ability  to  lead  the 
industry. 

C.  Consideration  of  the  Factors 

1.  Data  Submitted  to  the  Secretary  in 
Connection  With  the  Special  Affordable 
Housing  Goal  for  Previous  Years 

FHLMC  has  not  operated  under  the 
special  affordable  housing  goal  in  prior 
years  and  FHLMC  has  not  submitted 


any  relevant  data  to  the  Secretary  to 
date.  Since  1990.  FHLMC  has  been 
absent  from  the  multifamily  market  and. 
thus,  did  not  purchase  any  multifamily 
mortgages  in  1991  or  1992  that  would 
have  qualified  under  a  special 
affordable  housing  goal. 

2.  Previous  Performance  and  Effort  of 
FHLMC 

FHLMC  established  an  Affordable 
Housing  Initiatives  Department  (AMD) 
in  1990  to  develop  new  affordable 
homecwnership  and  rental  programs. 
According  to  FHLMC.  AHID  has 
achieved  the  following:  "creating 
customized  homeownership  programs 
with  targeted  lenders  to  meet  the 
affordable  housing  needs  of  their 
communities;  maintaining  partnerships 
with  state  and  local  governments,  pubUc 
agencies  and  nonprofit  groups  to 
develop  alternative  approaches  to 
providing  affordable  homeownership 
opportimities;  and  supporting  low- 
income  rental  housing  production 
through  investments  in  tax  credit  equity 
funds  and  purchasing  low-income  rental 
housing  mortgages  through  the  National 
Community  Development  Initiative."** 
It  has  been  reported  that  only  eight  staff 
members  are  working  in  AHID.*' 
FHLMC's  ability  to  develop  innovative 
programs  for  housing  for  very  low-  and 
especially  low-income  families  may 
currently  be  limited  by  FHLMC's 
staffing  of  AHID. 

Based  on  HMDA  data,  in  1990 
FHLMC  purchased  a  lower  percentage 
(12.1  percent)  of  new  conventional 
mortgages  and  refinanced  mortgages 
from  low-income  families  than  the 
corresponding  share  of  mortgage 
originations  for  such  families  (14.1 
percent  for  new  conventional  mortgages 
and  14.3  percent  for  refinanced 
mortgages).  Conversely,  in  that  same 
year,  FHLMC  purchased  a  higher 
percentage  (13.6  percent)  of  new 
conventional  mortgages  and  refinanced 
mortgages  from  families  with  100  to  120 
percent  of  area  median  income  than  the 
corresponding  share  of  mortgage 
originations  (11.8  percent  for  new 
conventional  mor^ages  and  11.7 
percent  for  refinanced  mortgages)."* 


•»  Home  Mortgage  Disclosure  Act:  Joint  Hearings 
Before  the  Subcomms.  on  Consumer  Affairs  and 
Coinage  and  on  Housing  and  Community 
Development,  of  the  Comm.  on  Banking,  Finance 
and  Urban  Affairs,  House  of  Bepresentatives,  Serial 
No.  102-120, 102dCoD8..  2d  Seas.  517  (1992) 
(statement  of  Leland  C.  Brandtel.  Chairman  and 
Chief  Executive  OfBcar  of  FHLMQ.  More  specific 
Initiatives  an  discussed  In  FHLMC's  1991  Annual 
Report  at  16. 

<»  Inside  Mortgage  Finance,  April  24. 1992. 

»Canner  and  Gabrid,  supra  note  55,  at  255-2S7, 
279.  Data  for  families  with  incomes  in  excess  of  120 
percent  of  area  median  income  has  not  been 
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The  previous  performance  of  FHLMC 
and  the  importance  of  FHLMC's  absence 
from  the  multi  family  market  was  noted 
in  the  Senate  report  on  the  Act: 

According  to  the  data  made  available 
under  the  Home  Mortgage  Disclosure  Act  [inl 
October  [1991),  9.8  percent  of  [FNMA's  and 
FHLMC's]  prime  business  activity — 
purchases  of  mortgages  securing  single- 
&mily  homes — is  comprised  of  loans  made  to 
borrowers  with  incomes  below  80  percent  of 
area  median.  A  substantial  portion  of  the 
units  hnanced  by  any  muitifamily  mortgages 
IFNMA  and  FHLMCI  purchase  likely  serve 
tenants  with  such  incomes  *  •  *. 

[T]here  is  significant  consensus  among  a 
wide  coalition  of  affordable  housing 
participants  that  (FNMA  and  FHLMCI  can 
expand  tbeu  activity  in  the  low-income 
arena.  The  HMDA  data  and  other  evidence 
reveal  that  (FNMA's  and  FHLMC's)  existing 
single-family  business  underserves  low- 
income  families  living  in  census  tracts  where 
the  median  income  is  80  percent  or  below  as 
well  as  very  low-income  families  (families 
with  incomes  below  50  percent  of  area 
median). 

The  multifemily  arena  is  equally  troubling. 
In  September  1990,  (FHLMC)  suspended  new 
business  for  its  muitifamily  program,  after 
suffering  large  losses  as  a  result  of  poor 
underwriting,  fraud,  and  geographic 
concentration  in  housing  markets  in  Atlanta 
and  New  York." 

3.  National  Housing  Needs  for  Very 
Low-  and  Low-Income  Families,  Low- 
Income  Families  in  Low-Income  Areas, 
and  Families  Whose  Incomes  Do  Not 
Exceed  50  Percent  of  the  Median 
Income  for  the  Area 

Data  obtained  under  the  Home 
Mortgage  Disclosure  Act  (HMDA)  for 
1991  indicates  some  of  the  difficulties 
fiaced  by  low-income  families  seeking 
mortgages.  The  conventional  mortgage 
origination  rate  (percentage  of 
conventional  mortgage  applications 
approved)  decreases  as  the  income  of 
the  applicant(s)  decreases,  with  the 
approval  rate  being  the  lowest  for  low- 
income  families: 


Area  median  income 


Less  than  80  percent  . 

80  to  99  percent  , 

100  to  120  percent 

More  than  120  percent 


Percent  of 

mortgage 

approval 

rate 


60 
75 
78 
79 


Low-income  approval  rates  were 
especially  low  for  Hispanics  (54 
percent)  and  Blacks  (45  percent)— 
versus  62  percent  for  Whites  and  69 


percent  for  Asians.  Similarly,  approval 
rates  were  lowest  for  applicants  seeking 
mortgages  in  lower  income  census 
tracts — 66  percent  in  tracts  having 
median  income  less  than  80  percent  of 
area  median  income — versus  72  percent 
in  tracts  having  median  income  between 
80  and  120  percent  of  area  median 
income,  and  80  percent  in  tracts  having 
median  income  in  excess  of  120  percent 
of  area  median  income.'^ 

Data  from  the  American  Housing 
Survey  indicates  that  needs  for 
affordable  housing  are  more  pressing  in 
these  lowest  income  categories  than 
among  moderate-income  families.  In 
1989, 19  million  households  with 
below-median  incomes  had  affordability 
problems,  paying  more  than  30  percent 
of  their  income  for  housing  and  utilities. 
Almost  three-fourths  (74  percent)  of 
these  families  with  affordability 
problems  had  incomes  below  50  percent 
of  area  median  income.  Another  12 
percent  of  the  families  with  affordability 
problems  had  very  low  incomes, 
between  50  percent  and  60  percent  of 
area  median  income. 

In  1989,  some  5  million  renter 
households  had  "worst  case"  housing 
needs,  as  defined  in  section  II.C.2. 
According  to  Congress,  these  unassisted 
renters  with  incomes  below  50  percent 
of  area  median  income  should  receive 
priority  in  rental  assistance  due  to  their 
severe  housing  problems. '^  In  1989,  over 
75  percent  of  unassisted  renters  in  this 
income  category  had  an  affordability 
problem,  i.e.,  paid  more  than  30  percent 
■of  their  income  for  gross  rent,  while  48 
percent  had  a  severe  affordability 
problem,  i.e..  paid  more  than  half  of 
their  income  for  housing.  Among 
owners  in  this  lowest  income  category, 
one-third  had  an  affordability  problem 
and  one-sixth  had  a  severe  affordability 
problem.9*  Among  families  with  income 
between  50  percent  and  80  percent  of 
area  median  income,  one-third  of 
renters  and  one-tenth  of  owners  had  an 
affordability  problem. 

The  relative  decline  in  inexpensive 
dwelling  units  has  been  concentrated 
among  the  least  expensive  rental  units — 
those  with  rents  affordable  to  families 
with  incomes  below  30  percent  of 
median  income.  Whereas  in  1979  the 
number  of  units  in  this  rent  range  was 
28  percent  less  than  the  number  of 
renters  with  incomes  below  30  percent 
of  area  median  income,  by  1989  the  gap 


•nalyred,  b«cauM  a  signiBcant  fraction  of  such 
mortage  originations  may  exceed  the  conforming 
loan  limit  for  purchase*  by  FHLMC 

•>  S.  Rep.  No.  102-2S2, 102d  Cong..  2d  Sess.  36 
(1992). 


92  Canner  and  Smith,  "Expanded  HMDA  Data  on 
Residential  Landing:  One  Year  Later,"  Federal 
Reserve  Bulletin  SOS.  610.  and  812  (Nov.  1992). 

"  HUD  Office  of  Policy  Development  and 
Research,  Priority  Housing  Problems  and  "Worst 
Case"  N«*ds  in  1989  (1991). 


had  widened  to  39  percent,  a  shortage 
of  2.7  million  units." 

4.  FHLMC's  Ability  To  Lead  the 
Industry 

This  factor  is  the  same  as  the  fifth 
factor  considered  under  the  goal  for 
mortgage  purchases  on  housing  for  low- 
and  moderate-income  families.  See 
I.C.5.  for  discussion  of  this  factor. 

5.  Need  To  Maintain  FHLMC's  Sound 
Financial  Condition 

This  factor  is  the  same  as  the  sixth 
factor  considered  under  the  goal  for 
mortgage  purchases  on  housing  for  low- 
and  moderate-income  families  See 
I.C.6.  for  discussion  of  this  factor. 

D.  Determination 

This  goal  is  intended  to  increase  the 
purchase  by  FHLMC  of  mortgages 
financing  rental  and  owner-occupied 
housing  to  meet  the  unaddressed  needs 
of,  and  affordable  to,  low-income 
families  in  low-income  areas  and  very 
low-income  families. 

FHLMC  has  not  functioned  under  this 
special  affordable  housing  goal  in  the 
past  and  data  available  to  the  Secretary 
does  not  clearly  show  the  extent  to 
which  FHLMC  has  achieved  the 
objectives  of  this  goal  in  the  past.  The 
legislative  history  of  the  Act  specifically 
provides  that  one  of  the  purposes  of  this 
goal  is  "to  increase  (FNMA's  and 
FHLMC's]  purchase  of  mortgages 
serving  low-income  families  above  and 
beyond  their  existing  performance  and 
commitments*  *  *."»« Accordingly, 
this  goal  requires  FHLMC  to  purchase 
$1.5  billion  in  mortgages  during  the 
transition  period  above  and  beyond 
FHLMC's  existing  performance  and 
commitments.  This  Notice  requires 
FHLMC  to  provide  the  Secretary  with  a 
good  faith  estimate  of  the  amount  of 
purchases  it  made  in  1992  that  would 
have  qualified  imder  each  part  of  this 
special  affordable  housing  goal  had  it 
applied  in  1992.  The  Notice  requires 
FHLMC  to  purchase  that  amount  of 
mortgages  in  both  1993  and  in  1994,  in 
addition  to  the  $1.5  billion  of  mortgage 
purchases  for  1993-94. 

Havng  considered  the  factors  for 
establishing  the  goal,  the  Secretary  has 
established  this  special  affoidable 
housing  goal. 


*>  "Affordable  rent"  has  been  defined  above  as 
gross  rent  not  in  excess  of  30  percent  of  family 
income.  Tabulations  by  HUD  Office  of  Policy 
Development  and  Research,  based  on  U.S. 
Departments  of  Housing  and  Urban  Development 
and  Commerce,  American  Housing  Survey  for  the 
United  States  in  1969  (July  1991). 

**S.  Rep.  No.  102-282. 102d  Cong  .  2d  Sess.  36 
(1992). 
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E  The  Special  Affordable  Housing  Goal 
1  The  Goal 

a.  The  special  affordable  housing  goal, 
during  the  two  year  period  beginning  on 
January  1. 1993.  shall  include  mortgage 
purchase*  by  FHLMC  of  not  less  than: 

(1)  For  1993-94,  one  and  one-half 
billion  dollars  ($1,500,000,000)  of 
mortgages  on  rental  and  owner- 
occupied  housing  meeting  the  then- 
existing,  unaddressed  needs  of  and 
affordable  to  low-income  families  in 
low-income  areas  and  very  low-income 
families,  sxibdivided  as  follows — at  least 
seven-hundred  fifty  million  dollars 
($750,000,000)  shall  be  mortgages  on 
single  family  housing  end  at  least  seven- 
hundred  fifty  million  dollars 
($750,000,000)  shall  be  mortgages  on 
multifamily  housing;  plus 

(2)  For  1993.  the  dollar  amount  of 
FHLMCs  purchases  as  estimated  under 
paragraph  E.l.b.;  plus 

(3)  For  1994.  the  dollar  amo\uit  of 
FHLMCs  purtjiases  as  estimated  under 
paraCTaph  E.l.b. 

b.  FmJvlC  shall  provide  the  Secretary 
within  60  days  a  good  faith  estimate  of 
the  dollar  amount  of  its  1992  mortgage 
purchases  that  would  have  qualified 
under  each  part  of  this  special 
affordable  housing  goal  if  the  goal  had 
applied  in  1992. 

c.  Multifamily  goal. 

(1)  Of  the  multifamily  mortgages 
purchased  under  the  dollar  amounts  set 
forth  in  paragraph  E.l.a.(l): 

(a)  45  percent  of  the  dollar  volume  of 
such  mortgages  shall  be  on  multifamily 
housing  wnere  rental  dwelling  units  are 
a^ordable  to  low-income  families;  and 

(b)  55  percent  of  the  dollar  volume  of 
such  mortgages  shall  be  on  multifamily 
housing  in  which: 

(i)  At  least  20  percent  of  the  units  are 
affordable  to  especially  low-income 
families;  or 

(ii)  At  least  40  percent  of  the  units  are 
affordable  to  very  low-income  hmilies. 

(2)  Only  a  portion  of  the  dollar 
amount  of  mortgages  purchased  by 
FHLMC  on  multifamily  housing  that  are 
attributable  to  units  meeting  the 
requirements  under  paragraph  E.l.c.(l) 
(a)  or  (b)  shall  coimt  toward  the  special 
affordable  housing  goal  under  paragraph 
E.l.c.(l).  The  portion  of  a  mortgage  to  be 
attributed  to  achievement  of  this  goal 
shall  be  equal  to  the  ratio  of  the  total 
rents  of  dwelling  units  affordable  to 
low-income  families  to  the  total  rents 
for  the  mortgaged  property. 

(3)  During  the  transition  period, 
multifamily  mortgages  purchased  in 
excess  of  the  $750,000,000  special 
affordable  housing  goal  for  multifamily 
mortgages  may  count  toward  the  goal 
without  reference  to  the  percentages 


applicable  to  the  subgoals  in  paragraph 
E.l.c.(l)  as  long  as  they  meet  any  of  the 
subgoals.  The  purpose  of  this  provision 
is  to  maximize  the  purchases  of 
mortgages  on  special  affordable  housing 
diuing  the  transition  period  without 
requiring  FHLMC  to  assure  that  the 
ratios  in  paragraph  E.l.c.(l)  are  satisfied 
for  such  additional  units. 
d.  Single  family  goal. 

(1)  Of  the  single  family  mortgages 
pimjiased  under  the  dollar  amounts  set 
forth  in  paragraph  E.l.a.(l): 

(a)  45  percent  of  the  dollar  volume  of 
such  mortgages  shall  be  mortgages  of 
low-income  families  who  live  in  census 
tracts  in  which  the  median  income  does 
not  exceed  80  percent  of  the  area 
median  income;^  and 

(b)  55  percent  of  the  dollar  volume  of 
such  mortgages  shall  he  mortgages  of 
very  low-income  families. 

(2)  For  a  mortgage  to  count  toward  the 
special  affordable  housing  goal  under 
paragraph  E.l.d.d),  the  mortgagor(s) 
must  meet  the  qualifications  in  either 
paragraph  E.l.d.{l)  (a)  or  (b).  Units  are 
affordable  under  paragraph  E.l.d.(l)(a] 
where  occupied  by  low-income  families 
living  in  census  tracts  in  which  the 
median  income  does  not  exceed  80 
percent  of  the  area  median  income. 
Units  are  affordable  under  paragraph 
E.l.d.(l)(b)  where  occupied  by  very  low- 
income  families. 

(a)  In  the  case  of  a  mortgage  financing 
a  one  imit  property  occupied  by  an 
owner,  full  credit  will  be  given  if  the 
mortgagor  meets  the  qualifications  in 
either  paragraph  E.l.d.(l)  (a)  or  (b). 

(b)  In  the  case  of  a  mortgage  financing 
a  two-to-four  unit  property,  full  credit 
will  be  given  if  the  mortgagor  meets  the 
qualifications  in  either  paragraph 
E.l.d.(l)  (a)  or  (b)  and  each  rental  unit 
is  affordable  under  paragraph  E.l.d.(2). 
A  portion  (as  provided  in  paragraph 
E.l.d.(3)]  of  the  mortgage  may 
contribute  to  achieving  the  special 
affordable  housing  goal  if  only  some  of 
the  rental  units  are  affordable. 

(3)  The  portion  of  a  mortgage  to  be 
attributed  to  achievement  of  this  single 
family  goal  shall  be  equal  to  the  ratio  of 
the  totd  number  of  rooms  in  owner- 
occupied  or  affordable  units  to  the  total 
number  of  rooms  in  all  dwelling  imits 
in  the  mortgaged  property.  For  purposes 
of  this  ratio,  the  numcer  of  rooms  in  a 
dwelling  unit  shall  equal  the  number  of 
bedrooms  plus  one;  for  example,  an 
efficiency  is  considered  one  room,  a 
one-bedroom  unit  is  considered  two 
rooms,  etc. 

(4)  During  the  transition  period,  single 
family  mortgages  purchased  in  excess  of 


"Detarmioation  of  median  cmsus  tract  inccune 
and  araa  median  inccune  shall  be  based  on  ^ta 
from  the  most  recent  deceonial  censua. 


the  $750,000,000  special  affordable 
housing  goal  for  single  family  mortgages 
may  coimt  toward  the  goal  without 
reference  to  the  percentages  applicable 
to  the  subgoals  in  paragraph  E.l.d.(l)  as 
long  as  they  meet  any  of  the  subgoals. 
The  purpose  of  this  provision  is  to 
maximize  the  purchases  of  mortgages  on 
special  affordable  housing  during  the 
transition  period  without  requiring 
FHLMC  to  assure  that  the  ratios  in 
paragraph  E.l.d.(l)  are  satisfied  for  such 
additional  imits. 

e.  Each  mortgage  purchase,  or  portion 
of  a  mortgage  where  only  a  portion 
counts  toward  achievement  of  this  goal, 
shall  count  only  once  toward 
achievement  of  the  goal,  i.e.,  shall  count 
under  only  one  subgoal.  For  example, 
the  purchase  of  a  single  family  mortgage 
of  a  very  low-income  family  on  a 
property  located  in  a  census  tract  in 
which  the  median  income  does  not 
exceed  80  percent  of  the  area  median 
income  would  coimt  toward 
achievement  of  the  subgoal  vmder  either 
paragraph  E.l.d.(l)(a)  or  E.l.d.(l)(b).  but 
not  imder  both. 

2.  Full.  Partial  and  No  Credit  Activities 

a.  The  Act  requires  the  Secretary  to 
establish  guidelines  under  which 
mortgage  purchases  receive  full  credit, 
partial  credit,  or  no  credit  toward 
achievement  of  the  special  affordable 
housing  goal 

b.  Full  Credit.  The  following  activities 
shall  receive  full  credit  toward 
achievement  of  the  special  affordable 
housing  goal: 

(1)  The  purtiase  or  securitization  of 
federally  insured  or  guaranteed 
mortgages  where: 

(a)  Such  mortgages  cannot  be  readily 
securitized  through  the  Government 
National  Mortgage  Association  (GNMA) 
or  any  other  Federal  agency; 

(b)  Participation  of  the  enterprise 
substantially  enhances  the  affordability 
of  the  housing  subject  to  such 
mortgages;  and 

(c)  The  mortgages  involved  are  on 
housing  that  otherwise  qualifies  under 
the  special  affordable  housing  goal  to  be 
considered  for  purposes  of  such  goal. 

Mortgages  under  the  Federal  Housing 
Administration's  Home  Equity 
Conversion  Mortgage  (HECM)  Insurance 
Demonstration  Program,  section  255  of 
the  National  Housing  Act.  12  U.S.C 
1715Z-20.  and  the  Farmers  Home 
Administration's  Guaranteed  Rural 
Housing  Loan  Program.  7  U.S.C.  1933, 
meet  the  requirements  of  paragraphs 
E.2.b.(l)(a)  and  E.2.b.(l){b). 

(2)  The  purchase  or  refinancing  of 
existing,  seasoned  portfolios  of  loans 
where: 
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(a)  The  seller  is  engaged  in  a  specific 
program  to  use  the  proceeds  of  such 
sales  to  originate  additional  loans  that 
meet  the  special  affordable  housing 
goal;  and 

(b)  Such  purchases  or  refinancings 
support  additional  lending  for  housing 
that  otherwise  qualifies  under  the  goal. 

(3)  The  purchase  of  direct  loans  made 
by  the  Resolution  Trust  Corporation 
(RTC)  or  the  Federal  Deposit  Insurance 
Corporation  (FDIC)  where  such  loans: 

(a)  Are  not  guaranteed  by  the  RTC, 
FDIC,  or  other  Federal  agencies; 

(b)  Are  made  with  recourse  provisions 
similar  to  those  offered  through  private 
mortgage  insurance  or  other 
conventional  sellers;  and 

(c)  Are  made  for  the  purchase  of 
housing  that  otherwise  qualifies  under 
the  special  a£Cordable  housing  goal  to  be 
considered  for  purposes  of  such  goaL 

c.  For  purposes  of  determining 
whether  a  seller  is  engaging  in  a  specific 
program  to  use  proceeds  of  seiles  to 
originate  additional  loans  that  meet  the 
special  affordable  housing  goal: 

(1)  A  seller  must  currently'  operate  or 
actively  participate  in  an  on-going 
program  that  will  result  in  originating 
additional  loans  that  meet  the  goal; 
actively  participating  in  such  a  program 
includes  actively  participating  with  a 
qualified  housing  group  that  operates  a 

f)rogram  resulting  in  the  origination  of 
oans  that  meet  the  requirements  of  the 
goal;  and 

(2)  To  determine  whether  a  seller 
masts  this  requirement.  FHLMC  shall 
verify  and  monitor  that  the  seller  meets 
the  requirement  and  develop  any 
necessary  mechanisms  to  ensure 
compliance  with  this  requirement. 

d.  No  Credit.  Neither  tne  purchase  nor 
the  securitization  of  mortgages 
associated  with  the  refinancing  of 
FHLMC's  existing  mortgage  or  mortgage- 
backed  seauitles  portfolio  shall  receive 
credit  toward  the  achievement  of  the 
special  affordable  housing  goal; 
refinancings  by  FHLMC  of  FNMA's 
mortgage  or  mortgage-backed  securities 
portfolio  shall  not  receive  credit,  but 
FHLMC's  purchases  of  individual 
mortgages  financing  properties  where 
the  mortgage  on  the  property  had  in  the 
past  been  purchased  by  FNMA  may 
receive  credit  toward  achievement  of 
the  goal.  For  purposes  of  this  paragraph, 
"portfolios  of  mortgages"  includes 
mortgages  retained  by  FNMA  or  FHLMC 
and  mortgages  utilized  to  back 
mortgage-backed  secuirities. 

IV.  General  Requirements 

A.  Properties  With  Multiple  Dwelling 
Units 

For  the  purposes  of  meeting  the  goals, 
whenever  the  real  property  secxuing  a 


conventional  mortgage  contains  more 
than  one  dwelling  unit,  each  such 
dwelling  unit  shall  be  counted  as  a 
separate  dwelling  unit  financed  by  a 
mortgage  purchase. 

B  Credit  Toivard  Goals 

For  the  purposes  of  meeting  the  goals, 
a  mortgage  purchase  (or  dwelling  unit 
financed  by  such  purchase)  by  FHLMC 
shall  contribute  to  the  achievement  of 
each  housing  goal  for  which  such 
purchase  (or  dwelling  imit)  qualifies. 
All  mortgages  purchased  by  FHLMC  on 
or  after  January  1. 1993  may  count 
under  these  goals  provided  such 
mortgages  mvai  the  requirements  of  this 
Notice.  Mortgages  originated  prior  to 
January  1, 1993  and  purchaseid  after  that 
date  may  count  only  if  FHLMC  has  the 
information  needed  to  determine 
whether  such  a  mortgage  counts  toward 
achievement  of  any  of  the  goals. 

C.  Income  Level  Definitions 

1.  Moderate-income  means: 

a.  In  the  case  of  owner-occupied 
units,  income  not  in  excess  of  100 
percent  of  area  median  income;  and 

b.  In  the  case  of  rental  units,  where 
the  income  of  actual  or  prospective 
tenants  is  available,  income  not  in 
excess  of  the  following  percentages  of 
area  median  income  corresponding  to 
the  following  family  sizes: 


Number  of  persons  in  (amOy 

Percent  of 

areamedwn 

inooma 

1 

70 

2 

3 

4 

5  or  mora 

80 

90 

100 

0) 

'  100  percent  p(us— 65  percent  muijpiied  t)y 
tha  number  of  persons  in  excess  of  4. 

2.  Low-income  means: 

a.  In  the  case  of  owner-occupied 
units,  income  not  in  excess  of  80 
percent  of  area  median  income;  and 

b.  In  the  case  of  rental  units,  where 
the  income  of  actual  or  prospective 
tenants  is  available,  income  not  in 
excess  of  the  following  percentages  of 
area  median  income  corresponding  to 
the  following  family  sizes: 


Number  of  persons  in  family 

Percent  of 

area  median 

mcome 

1 „ 

2 

56 

64 

3 „ 

4 ^.....    _ 

5  Of  mor*  .„ „ 

72 
80 
(M 

1 80  percartt  plus— 6.4  percent  multlpliad  by 
the  number  of  persons  In  excess  of  4. 


3.  Viery/ow-inco/ne  means: 

a.  In  the  case  of  owner-occupied 
units,  income  not  in  excess  of  60 
percent  of  area  median  income;  and 

b.  In  the  case  of  rental  units,  where 
the  income  of  actual  or  prospective 
tenants  is  available,  income  not  in 
excess  of  the  following  percentages  of 
area  median  income  corresponding  to 
the  foiiowing  family  sizes: 


Number  of  persons  in  family 

Percent  of 

area  median 

income 

2  jzz'zi^mizz"". 

42 
48 

3 _„ 

S4 

4 _ 

5  or  mora 

60 

0) 

'  60  percerit  plus— 4.8  percent  moitiphed  by 
the  number  of  persons  in  excess  of  4. 

4.  Especially  low-income  means: 

a.  In  the  case  of  owner-occupied 
units,  income  not  in  excess  of  50 
percent  of  area  median  income;  and 

b.  In  the  case  of  rental  units,  where 
the  income  of  actual  or  prospective 
tenants  is  available,  income  not  in 
excess  of  the  following  percentages  of 
area  median  Income  correspondiiag  to 
the  following  family  sizes: 


Number  of  persons  in  famiiy 

Percent  of 

area  median 

income 

1  __         _.   

2 

3 

3S 

40 

45 

4 

SO 

5  or  moTB _ 

(') 

'50  percent  plue— 4  percent  muttipiied  by 
the  number  of  persons  in  excess  of  4. 

D.  Owner-occupied  Properties 

FHLMC's  performance  under  these 
goals  for  purchases  of  mortgages  on 
owner-occupied  housing  will  be 
evaluated  based  on  the  income  of  the 
mortgagor(s)  at  the  time  of  origination  of 
the  mortgage.  To  determine  whether 
mortgagor(s)  may  be  counted  under  the 
particular  family  income  level,  i.e.. 
especially  low-,  very  low-,  low-,  or 
moderate-income,  the  income  of  the 
mortgagor(s)  is  compared  to  the  median 
income  for  the  area  at  the  time  of 
mortgage  origination,  using  the 
appropriate  percentage  factor  provided 
imder  paragraph  C.  [i.e.,  50  percent  of 
area  median  income  for  especially  low- 
income  families,  60  percent  for  very 
low-income  families.  80  percent  for  low- 
income  families,  and  100  percent  for 
moderate-income  families). 
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£.  Rental  Units 

1.  Use  of  Income,  Rent 

FHLMC's  purchases  of  mortgages  on 
rental  dwellings  may  be  counted  under 
the  goals  based  on  whether  such 
mortgages  qualify  as  mortgages  on 
housing  for  low-  and  moderate-income 
families  or  on  housing  qualifying  under 
the  special  affordable  housing  goal, 
based  on  the  income  of  actual  or 
prospective  tenants  where  such  data  is 
available,  that  is.  known  to  a  lender 
because,  for  example,  such  information 
is  required  as  a  condition  of  an  existing 
federal  housing  program.  FHLMC  shall 
require  lenders  to  provide  tenant 
income  information  to  FHLMC  but  only 
where  such  information  is  known  to  the 
lender.  Where  such  data  is  not  available 
for  all  units  in  a  project,  FHLMC's 
performance  will  be  evaluated  based  on 
rents  adjusted  for  unit  size. 

2.  Income  of  Actual  Tenants 

Where  the  income  of  actual  tenants  is 
available,  to  determine  whether 
tenant(s)  may  be  coimted  for  the 
particular  family  income  level,  i.e., 
especially  low-,  very  low-,  low-,  or 
moderate-income,  the  income  of  the 
tenant(s)  is  compared  to  the  median 
income  for  the  area,  adjusted  for  family 
size  as  provided  in  paragraph  C. 

3.  Income  of  Prospective  Tenants 

a.  Where  income  for  tenants  is 
available  to  a  lender  because  a  project 
is  subject  to  a  Federal  housing  program 
that  establishes  the  maximum  income 
for  a  tenant  or  a  prospective  tenant  in 
rental  units,  the  income  of  prospective 
tenants  may  be  based  on  the  maximum 
income  level  established  under  such 
housing  program  for  that  unit.  FHLMC 
shall  require  lenders  to  provide  such 
prospective  tenants'  income  information 
to  FHLMC  but  only  where  such 
information  is  known  to  the  lender.  In 
determining  the  income  of  prospective 
tenants,  the  income  shall  be  projected 
based  on  the  types  of  units  and  market 
area  involved.  Where  the  income  of 
prospective  tenants  is  projected, 
FHLMC  must  determine  that  the  income 
figures  are  reasonable  considering  the 
rents  (if  any)  on  the  same  units  in  the 
past  and  considering  oirrent  rents  on 
comparable  units  in  the  same  market 
area. 

b.  For  purposes  of  determining 
whether  a  rental  dwelling  unit  is 
affordable  to  especially  low-,  very 
low-,  low-,  or  moderate-income  families 
and  qualifies  under  one  or  more  of  these 
goals,  the  income  of  the  prospective 
tenants  must  be  adjusted  for  unit  size  as 
a  proxy  for  family  size  if  family  size  is 
not  known: 


(1)  For  moderate-income,  the  income 
of  prospective  tenants  must  not  exceed 
the  following  percentages  of  area 
median  income  with  adjustments 
depending  on  unit  size; 


Unit  size 

Percentage 
of  area  me- 
dian Inconie 

Efficiency 

1  badraom     

70 
75 

2  badrooms      

90 

3  bedrooms  Of  more 

(') 

1 104  percent  plus— 12  percent  muHlpded  by 
ttte  number  of  bedrooms  In  excess  of  3: 


(2)  For  low-income,  income  of 
prospective  tenants  must  not  exceed  the 
following  percentages  of  area  median 
income  with  adjustments  depending  on 
unit  size: 


4.  Use  of  Rent 

Where  the  income  of  the  prospective 
or  actual  tenants  of  a  dwelling  unit  is 
not  available,  FHLMC's  performance 
under  these  goals  will  be  evaluated 
based  on  whether  the  rent  is  affordable. 
A  rent  is  affordable  if  the  rent  does  not 
exceed  30  percent  of  the  maximum 
income  level  of  especially  low-,  very 
low-,  low-,  or  moderate-income  families 
as  follows: 

a.  For  moderate-income,  maximum 
affordable  rents  to  coxint  as  housing  for 
moderate-income  families  must  not 
exceed  the  following  percentages  of  area 
median  income  with  adjustments 
depending  on  unit  size: 


Unit  size 

Percentage 
of  area  me- 
dian Income 

Efficiency  

1  badroom     

56 
60 

2  t>adrooms  

72 

3  bsdrooma  or  mora 

(') 

'83.2  percent  pius— 9.6  percent  multiplied 
by  V\e  number  of  bedrooms  in  excess  of  3; 

(3)  For  very  low-income,  income  of 
prospective  tenants  must  not  exceed  the 
following  percentages  of  area  median 
income  with  adjustments  depending  on 
unit  size: 


Unit  size 

Percentage 
of  area  me- 
dian income 

Efficiancv  

42 

45 

2  bedrooms  

54 

3  t>edrooms  of  more 

(') 

'62.4  percent  p(us— 7.2  percent  multiplied 
by  the  number  of  bedrooms  in  excess  of  3; 

and 

(4)  For  especially  low-income,  income 
of  prospective  tenants  must  not  exceed 
the  following  percentages  of  area 
median  income  with  adjustments 
depending  on  unit  size: 


Unit  size 


Efficiency 

1  bedroom 

2  bedrooms  

3  t>edrooms  or  more 


Percentage 
of  area  me- 
dlanlnconw 


35 
37.5 
45 
(') 


Unit  size 


Effidency 

1  bedroom  

2  bedrooms  

3  bedrooms  or  more 


Percentage 
of  area  me- 
dian income 


21 
22.5 
27 
(') 


'31.2  percent  plus— 3.6  percent  muttlplied 
by  the  number  of  bedrooms  in  excess  of  3; 

b.  For  low-income,  maximum 
affordable  rents  to  count  as  housing  for 
low-income  families  must  not  exceed 
the  following  percentages  of  area 
median  income  with  adjustments 
depending  on  unit  size: 


Unit  size 

Percentage 
of  area  me- 
dian income 

Efficiencv 

16.8 

1  t>edroom  

18 

2  bedrooms  

21.6 

(') 

'24.96  percent  plus— 2.88  percent 
multipiied  by  the  number  of  t>edrooms  in 
excess  of  3; 

c.  For  very  low-income,  maximum 
affordable  rents  to  count  as  housing  for 
very  low-income  families  must  not 
exceed  the  following  percentages  of  area 
median  income  with  adjustments 
depending  on  unit  size: 


Unit  size 

Percentage 
of  area  me- 
dian income 

Efficiency  -» 

12.6 

1  bedroom  

l&S 

2  bedrooms  

16,2 

3  t>edroom8  or  more 

0) 

'52  percent  piu»— 6  percent  multiplied  by 
the  number  of  bedrooms  in  excess  of  3. 


M8.72  percent  plu»— 2.16  percent 
multiplied  by  the  number  of  bedrooms  in 
excess  of  3; 

or 

d.  For  especially  low-income, 
maxim\un  affordable  rents  to  coujit  as 
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housing  for  especially  low-income 
families  must  not  exceed  the  following 
percentages  of  area  median  income  with 
a(  1  ustments  depending  on  unit  size: 


Unttsiz* 


B  toency 

1  PWllUUIII 

2  bedrooms  

3  twdrooms  or  more 


Percenthge 
of  area  me- 
dian tr>come 


10.5 

^^JZS 

13.S 

(') 

'  15.6  percent  plue— 1.8  percent  multip«ed 
by  the  number  of  bedrooms  in  excess  ot  3. 

F.  Purchase  of  Refinanced  or  Seasoned 
Mortgages 

1 .  Refinanced  Mortgages 

Generally,  the  purchase  of  a 
refinanced  mortgage  by  FHLMC  may  be 
counted  as  a  mortgage  purchase  for 
purposes  of  these  goals  to  the  extent  the 
mortgage  qualifies.  However,  there  are 
specific  restrictions  under  the  special 
affordable  bousing  goal  as  set  forth  at 
paragraph  ni.E.2. 

2.  Seasoned  Mortgages 

The  purchase  of  a  seasoned  mortgage 
may  be  treated  as  a  mortgage  purchase 
for  purpo&Qs  of  these  goals.  A  seasoned 
mortgage  for  a  single  femily  dwelling 
unit  shall  be  considered  for  purposes  of 
the  goals  based  on  mortgagor(s)'  income 
(for  owner-occupied  dwelling  units), 
tenant  income  or  rent  levels  (for  rental 
dwelling  units),  and  area  median 
income  as  of  the  time  of  mortgage 
origination.  For  multifamily  dwelling 
units,  a  seasoned  mortgage  will  be 
considered  based  on  rental  information 
(for  rental  dwelling  units),  income  (for 
owner-occupied  dwelling  units)  and 
area  median  income  as  of  the  time  that 
FHLMC  purchases  the  mongage. 

G.  Newly  Available  Data 

Where  data  is  used  by  FHLMC  to 
determine  whether  a  mortgage  purchase 
qualifies  under  any  goal  and  such  data 
is  released  after  the  start  of  a  calendar 
quarter,  FHLMC  need  not  use  the  data 
until  the  start  of  the  following  quarter — 
FHLMC  may  continue  to  use  the  data 
that  was  available  at  the  beginning  of 
the  quarter.  For  example,  if  the 
Secretary  publishes  the  annual  Ust  of 
area  median  incomes  in  March.  FHLMC 
need  not  use  the  new  median  income 
data  until  April  1  (the  previous  year's 
list  could  be  used  for  the  quarter  ending 
March  31). 

H.  Actions  to  Be  Taken  To  Meet  the 
Goals 

To  meet  the  goals  established  in  this 
Notice.  FHLMC  shall: 


1 .  Design  programs  and  products  that 
facilitate  the  use  of  assistance  provided 
by  the  Federal.  State,  and  local 
governments; 

2  Develop  relationships  with 
nonprofit  and  for-profit  organizations 
that  develop  and  finance  housing  and 
with  State  and  local  governments, 
including  housing  finance  agencies; 

3.  Develop  the  institutional  capacity 
to  help  finance  low-  and  moderate- 
income  housing,  iricluding  housing  for 
first-time  homebuyers;  and 

4.  Take  affirmative  steps  to  assist: 

a.  Primary  lenders  to  make  housing 
credit  available  in  areas  with 
concentrations  of  low-income  and 
minority  families;  and 

b.  Insured  depository  institutions  to 
meet  their  obligations  under  the 
Community  Reinvestment  Act  of  1977. 
Such  steps  shall  include  developing 
appropriate  and  prudent  imderwriting 
standards,  business  practices, 
repurchase  requirements,  pricing,  fees, 
and  procedures. 

V.  Definitions 

Central  city  means,  for  purposes  of 
determining  the  proportion  of  FHLMC's 
purchases  of  mortgages  on  housing 
located  in  central  cities  during  a 
particular  calendar  year,  any  poUtical 
subdivision  designated  as  such,  as  of 
January  1  of  that  year  by  the  Statistical 
Policy  Office.  Office  of  Management  and 
Budget  of  the  Executive  Office  of  the 
President  in  the  document  entitled 
Metropolitan  Areas  or  successor 
publication. 

Concentrated  minority  census  tract 
means  a  census  tract  in  which  minority 
residents  comprise  80  percent  or  more 
of  the  total  population  in  the  census 
tract. 

Contract  rent  means  the  total  rent  that 
is.  or  is  anticipated  to  be,  specified  in 
the  rental  contract  payable  by  the  tenant 
to  the  owner  for  rental  of  a  dwelling 
unit,  including  fees  or  charges  for 
management  and  maintenance  services 
and  those  utiUty  charges  which  are 
included  in  the  contract  rent.  To  count 
multifamily  units  under  the  low-  and 
moderate- income  and  special  affordable 
housing  goals,  contract  rent  must  be 
determined  using  actual  rent  for  each 
unit  where  such  information  is 
available;  where  actual  rent  information 
for  each  imit  is  not  available,  average 
contract  rent  by  unit  type  may  be  used 
for  units  in  the  property. 

Conventional  mortgage  means  a 
mortgage  other  than  a  mortgage  as  to 
which  FHLMC  has  the  benefit  of  any 
guaranty,  insurance  or  other  obligation 
by  the  United  States  or  any  of  its 
agencies  or  instrumentalities. 


Dwelling  unit  means  a  single,  unified 
co.Tibination  of  rooms  designed  for  use 
as  a  dwelling  by  one  family. 

FHLMC  means  the  Federal  Home 
Loan  Mortgage  Corporation. 

FNMA  means  the  Federal  National 
Mortgage  Association. 

Housing  for  low-  and  moderate- 
income  families  means: 

1.  Any  owner-occupied  dwelling  unit, 
other  than  a  secondary  residence, 
(including  a  d'A-elling  unit  in  a 
condominium,  cooperative  or  planned 
unit  development  project),  financed  by 
a  conventional  mortgage,  where  the 
income  of  the  mortgagor(s)  at  the  time 
of  origination  does  not  exceed  the 
median  income  of  the  area  where  the 
dwelling  unit  is  located; 

2.  Any  rental  dwelling  unit,  where  the 
income  of  the  prospective  or  actual 
t9nant(s)  of  the  unit  is  available,  that  is. 
known  to  a  lender  because,  for  »^x<imple, 
such  information  is  required  as  a 
condition  of  an  existing  federal  housing 
program,  if  the  income  of  the  tenant(s) 
is  low-income  or  moderate-income, 
adjusted  for  family  size  of  the  tenant(s) 
as  established  in  this  Notice;  or 

3.  Any  rental  dweUing  unit,  where  the 
income  of  the  prospective  or  actual 
tenants  of  a  rental  dwelling  unit  is  not 
available,  financed  by  a  conventional 
mortgage,  which  has  a  rent  affordable  to 
low-  and  moderate-income  families.  A 
rent  is  affordable  to  a  low-income  family 
if  the  rent  does  not  exceed  30  percent    * 
of  the  maximum  income  level  for  low- 
income  and  a  rent  is  affordable  to  a 
moderate-income  family  if  its  rent  does 
not  exceed  30  percent  of  tlie  maximum 
income  level  for  moderate-income,  with 
appropriate  adjustments  for  unit  size  as 
set  forth  in  this  Notice. 

Low-  or  moderate-income  census  tract 
means  a  census  tract  in  which  the 
median  family  income  is  less  than  or 
equal  to  80  percent  of  the  area  median 
income. 

Median  income  means,  with  respect 
to  an  area,  the  unadjusted  median 
family  income  for  the  area,  as  most 
recently  determined  and  pubhshed  by 
the  Secretary.  An  area  means  the 
metropolitan  statistical  area  (MSA)  if 
the  property  is  located  in  an  MSA; 
otherwise,  an  area  means  the  county  in 
which  the  property  is  located. 

Minority  means  any  individual  who  is 
included  within  any  one  or  more  of  the 
following  racial  and/or  ethnic 
categories: 

1.  American  Indian  or  Alaskan 
Native — a  person  having  origins  in  any 
of  the  original  peoples  of  North 
America,  and  who  maintains  cultural 
identification  through  tribal  affiUation 
or  community  recognition; 
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2.  Asian  or  Pacific  Islander — a  person 
having  origins  in  any  of  the  original 
peoples  of  the  Far  East,  Southeast  Asia, 
the  Indian  subcontinent,  or  the  Pacific 
Islands; 

3.  Black — a  person  having  origins  in 
any  of  the  black  racial  groups  of  Africa; 
and 

4.  Hispanic — a  person  of  Mexican, 
Puerto  Rican,  Cuban,  Central  or  South 
American  or  other  Spanish  cultiire  or 
origin,  regardless  of  race. 

Minority  census  tract  means  a  census 
tract  in  which  minority  residents 
comprise  50  percent  or  more  of  the  total 
population  in  the  cerxsus  tract. 

Mortgage  means  a  member  of  such 
classes  of  liens  as  are  commonly  given 
or  are  legally  effective  to  secure 
advances  on,  or  the  unpaid  purchase 
price  of.  real  estate  under  the  laws  of  the 
State  in  which  the  real  estate  is  located, 
a  manufactured  home  that  is  personal 
property  under  the  laws  of  the  State  in 
which  the  manufactured  home  is 
located,  together  with  the  credit 
instnmients.  if  any,  secured  thereby, 
and  includes  interests  in  the  stock  or 
membership  certificate  issued  to  a 
tenant-stockholder  or  resident-member 
by  a  cooperative  housing  corporation,  as 
defined  in  section  216  of  the  Internal 
Revenue  Code  of  1986,  and  on  the 
proprietary  lease,  occupancy  agreement, 
or  right  of  tenancy  in  the  dwelling  unit 
of  the  tenant-stockholder  or  resident- 
member  in  such  cooperative  housing 
corporation. 

Mortgage  purchase  means  a 
transaction  in  which  FHLMC  buys  or 
otherwise  acquires  with  cash  or  other 
thing  of  value  a  conventional  mortgage 
for  its  portfolio  or  for  securitization. 
Mortgage  purchases  do  not  include 
commitments  to  buy  mortgages  at  a  later 
date  or  time.  Mortgage  purchases,  for 
purposes  of  the  low-  and  moderate- 
income  housing  goal  and  the  central 
cities  housing  goal,  include  credit 
enhancement  transactions  where:  (1) 
FHLMC  provides  specific  mortgages  it 
owns  as  collateral  to  guarantee  bonds 
issued  by  a  state  or  local  housing 
finance  agency  to  finance  housing;  and 
(2)  FHLMC  assiunes  a  credit  risk  in  the 
transaction  by  pledging  or  guaranteeing 
repayment  and  such  credit  risk  is 
substantially  equivalent  to  that  assumed 
by  FHLMC  if  it  had  securitized  the 
mortgages  financed  by  such  State  or 
local  housing  finance  agency.  Dwelling 
units  financed  imder  this  type  of  credit 
enhancement  transaction  shall  coimt 
toward  meeting  the  low-  and  moderate- 
income  and  central  cities  goals  to  the 
extent  dwelling  imits  qualify  imder  this 
Notice.  Other  credit  enhancement 
transactions  will  not  be  considered 
mortgage  piirchases  and  will  not  count 


under  these  goals  unless  they  are 
reviewed  and  specifically  approved  by 
the  Secretary  for  this  purpose.  Mortgage 
purchases  include  Flfl^C's  activities 
under  HUD's  Multifamily  Mortgage 
Credit  Demonstration  Program  but  only 
as  determined  by  the  Secretary 
considering  FHLMC's  risk  under  any 
such  agreement  entered  into  with  the 
Secretary  under  the  authority  of  section 
542  of  the  Housing  and  Community 
Development  Act  of  1992  (codified  as  a 
note  to  12  U.S.C.  1707);  the  extent  of  the 
credit  will  be  determined  by  the 
Secretary  at  a  later  date  based  on  the 
specific  requirements  of  the  program. 

Portfolio  of  loans  means  two  or  more 
loans. 

Rent  means: 

1.  The  contract  rent  for  a  dwelling 
unit,  but  only  where  such  contract  rent 
includes  all  utilities  for  the  dwelling 
unit; 

2.  Where  the  contract  rent  for  a 
dwelling  unit  does  not  include  all 
utilities,  the  contract  rent  for  the 
dwelling  unit  plus  the  actual  cost  of 
utilities  not  included  in  the  contract 
rent;  or 

3.  The  contract  rent  for  a  dwelling 
imit  plus  a  utility  allowance  as  set  forth 
in  this  Notice  for  the  imit. 

Rent  may  be  determined  under  any 
one  of  the  methods  provided  in 
paragraph  1.,  2.,  or  3.  The  Secretary  may 
authorize  FHLMC  to  use  a  different 
method  of  calculating  utility  costs  but, 
until  such  authorization  is  provided, 
FHLMC  shall  use  one  of  the  methods 
provided  in  paragraph  1.,  2.,  or  3. 

Rural  area  means  any  census  tract 
located  in  an  area  which  is  designated 
as  rural  by  the  U.S.  Bureau  of  the 
Census  for  the  1990  census. 

Seasoned  mortgage  means  a  mortgage 
which  has  been  closed  for  more  than 
one  year  before  being  purchased  by 
FHLMC. 

Secondary  residence  means  a 
dwelling  where  the  mortgagor  maintains 
(or  will  maintain)  a  part-time  place  of 
abode  and  typically  spends  (or  will 
spend)  less  than  the  majority  of  the 
calendar  year.  A  person  may  have  more 
than  one  secondary  residence  at  any  one 
time. 

Secretary  means  the  Secretary  of 
Housing  and  Urban  Development  and 
any  person  delegated  authority  by  the 
Secretary  to  perform  a  particular 
function  for  the  Secretary. 

Utilities  means  charges  for  electricity, 
piped  or  bottled  gas,  water,  sewage 
disposal,  fuel  (oil,  coal,  kerosene,  wood, 
solar  energy,  or  other),  and  garbage  and 
trash  collection.  Utilities  do  not  include 
charges  for  telephone  service. 

Utility  allowance  means: 


1.  The  amount  to  be  added  to  contract 
rent  where  utilities  are  not  included  in 
contract  rent  (also  called  the  "AHS- 
derived  utiUty  allowance")  in  the 
following  table  that  corresponds  to  the 
type  of  property  (multifamily  or  single 
family)  and  the  unit  size,  based  on  the 
number  of  bedrooms — 


Type  of  prop- 

Effi- 
ciency 

Number  of  t>ed- 
rooms 

erty 

1 

2 

3or 
more 

Multifamily  .... 
Single  family 

$45 
65 

$51 
70 

$69 
96 

$91 

122 

or 

2.  The  utiUty  allowance  estabhshed 
under  the  HUD  Section  8  Program, 
section  8  of  the  United  States  Housing 
Act  of  1937  (42  U.S.C  1437f)  for  the 
area  where  the  property  is  located. 

VI.  Revision  of  the  Notice 

A.  Procedure  for  Revision 

The  Secretary  may  change,  restructure 
or  otherwise  revise  any  of  the  annual 
goals  or  other  requirements  necessary  to 
implement  the  transition  provisions  in 
this  Notice.  The  Secretary  shall 
establish  any  such  revisions  by  Notice 
in  the  Federal  Register  after  providing 
FHLMC  with  an  opportunity  to  review 
and  comment  not  less  than  30  days 
before  the  issuance  of  such  Notice.  The 
Notice,  as  changed,  shall  be  effective 
when  published. 

B.  Factors  for  Revision 

In  changing  a  goal,  the  Secretary  shall 
consider  the  same  factors  considered  in 
estabUshing  the  particular  goal  in  this 
Notice. 

Vn.  Monitoring  and  Enforcing 
Compliance 

A.  Compliance 

The  Secretary  shall  monitor  and 
enforce  compliance  with  these  interim 
goals  under  section  1336  of  the  Federal 
Housing  Enterprises  Financial  Safety 
and  Soimdness  Act  of  1992. 

B.  Credit 

This  Notice  sets  forth  the  extent  to 
which  FHLMC  will  receive  full  credit, 
partial  credit,  and  no  credit  for  mortgage 
purchases. 

C.  Refinanced  and  Seasoned  Mortgages 

The  Secretary  will  monitor  the 
purchase  of  refinanced  and  seasoned 
mortgages  to  determine  whether  such 
purchases  serve  the  purposes  of  these 
interim  goals. 
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vni.  Housing  Finance  Reports 

A.  Report  on  Actions  Planned  To  Meet 
Interim  Goals 

On  or  before  November  29, 1993. 
FHLMC  shall  submit  to  the  Secretary, 
the  Committee  on  Banking,  Finance  and 
Urban  Affairs  of  the  House  of 
Representatives  and  the  Committee  on 
Banking,  Housing,  and  Urban  Affairs  of 
the  Senate  an  initial  report  describing 
the  actions  that  FHLMC  plans  to  take  to 
meet  the  interim  goals  as  required  by 
section  1337  of  the  Federal  Housing 
Enterprises  Financial  Safety  and 
Soundness  Act  of  1992. 

B.  Data  on  Siagls  Family  Mortgage 
Purchases 

Within  60  days  after  the  end  of  each 
cawndar  year,  FHLMC  shall  submit  to 
the  Setiretary,  in  a  form  determined  by 
the  Secretary,  data  relating  to  its 
mortgage  pitrchases  on  housing 
cotJSistiflg  of  1-4  dwelling  units  during 
the  year.  Such  data  shall  include  the 
following  information  for  each 
mdttgage: 

i.  The  income,  census  tract  location 
or  smaller  geographic  segment  location, 
getder,  and  race  or  national  origin  of 
mortgagors. 

t.  The  loan-to-value  ratio  of  mortgages 
at  the  time  of  origination. 

\,  Whether  the  mortgage  is  newly 
oruinated  or  s&ctsoned. 

h  The  number  of  units  in  the  housing 
subject  to  the  mortgage  and  whether  the 

fts  are  owner-occupied. 
,  Other  characteristics  that  the 
Secretary  considers  appropriate  to  the 
extent  practicable,  inciading,  but  not 
limited  to: 

a.  W'hether  the  mortgage  is  for 
securitization  or  portfolio; 

b.  Whether  the  mortgage  is  on 
property  from  FHLMCs  real  estate 
owned  (REO)  portfolio; 

c.  Whether  the  mortgage  has  been 
used  in  conjunction  with  public  subsidy 
programs  under  Federal  law; 

d.  For  mortgages  on  owner-occupied 
properties,  whether  the  mortgagor  is  a 
first-time  home  buyer;  and 

e.  For  mortgages  on  rental  properties: 
(1)  If  available  to  the  lender,  the 

income,  gender,  and  race  or  national 
origin  of  tenants;  and 

(2J  If  such  rental  units  have  been 
counted  toward  achievement  of  the  low- 
and  moderate-income  or  special 
af£ordabie  housing  goals — 

(a)  The  income  of  tenants,  if  used  to 
determine  whether  the  property  counts 
toward  achievement  of  a  goal; 

(b)  The  rent  levels  of  rental  imits; 

(c)  The  demographics  of  the  area 
where  counted  under  the  special 
a£6ordable  housing  goal. 


Collection,  maintenance  and  submission 
of  diese  data  in  this  paragraph  B.  shall 
be  considered  to  fulfill  the  requirements 
of  section  307(e)(1)  of  the  FHLMC  Act, 
as  amended  (12  U.S.C.  1456).  FHLMC 
sh^li  report  on  the  foregoing 
characteristics  of  single  family 
mortgages  that  were  purchased  after 
December  31, 1992.  However,  where 
mortgages  were  originated  prior  to 
January  1, 1993  and  purchasc-d  after  that 
date,  FHLMC  need  not  report  data 
which  Is  not  reasonably  available  from 
the  lender  on  such  mortgages  but 
FHLMC  shall  report  the  number  of  such 
mortgages  for  which  data  are  not 
reported. 

C.  Data  on  Multifamily  Mortgage 
Purchases 

Within  60  days  after  the  end  of  each 
calendar  year,  FHLMC  shall  submit  to 
the  Secretary,  in  a  form  determined  by 
the  Sacratdry,  data  relating  to  mortgage 
purchases  on  housing  consisting  of 
more  than  4  dwelling  units  during  the 
year.  Such  data  shall  include  the 
following  information  for  each 
mortgage: 

1.  The  census  tract  location  or  smaller 
geographic  segment  location  of  the 
housing. 

2.  The  income  levels  (if  available)  and 
cheracteristica  of  tenants  (as  specified 
by  the  Secretary)  in  the  housing. 

3.  Rent  levels  for  units  in  the  housing. 

4.  Mortgage  characteristics  (including 
the  number  of  units  financed  per 
mortgage  and  the'amoimt  of  loans). 

5.  Mortgager  characteristics  including 
whether  nonprofit,  for-profit,  or  limited 
equity  cooperative. 

6.  Use  01  funds,  i.e..  whether  the 
mortgage  is  for  new  construction, 
rehabilitation,  ptirchase  of  an  existing 
property,  or  refinancing. 

7.  The  type  of  origmating  institution. 

8.  Other  information  that  the. 
Secretary  considers  appropriate  to  the 
extent  practicable,  including  but  not 
limited  to: 

a.  Whether  the  mortgage  was  newly 
originated  or  seasoned  at  the  time  of 
purchase; 

b.  Whether  the  mortgage  is  for 
securitization  or  portfolio; 

c.  Whether  the  mortgage  is  on 
property  from  FHLMCs  real  estate 
owned  (REO)  portfolio;  and 

d.  Whether  the  mortgage  has  been 
used  in  conjunction  with  public  subsidy 
programs  under  Federal  law. 
Collection,  maintenance  and  submission 
of  the  date  in  this  paragraph  C.  shall  be 
considered  to  fulfill  the  requirements  of 
section  307(e)(2)  of  the  FHLMC  Act,  as 
amended  (12  U.S.C.  1456).  FHLMC  shall 
report  on  the  foregoing  characteristics  of 
multifamily  mortgages  that  were 


purchased  after  December  31, 1992. 
However,  where  mortgages  were 
originated  prior  to  January  1, 1993  and 
purchased  after  that  date,  FHLMC  need 
not  report  data  which  is  not  reasonably 
available  from  the  lender  on  such 
mortgages  but  FHLMC  shall  report  the 
number  of  such  mortgages  for  which 
data  are  not  reported. 

D.  Annual  Repcrts  on  Interim  Housing 
Goals 

Within  60  days  after  the  end  of  each 
calendar  year,  FHLMC  shall  submit  to 
the  Secretary  a  report  or  reports  on  its 
performance  during  the  calendar  year  In 
achieving  the  interim  goal  for  mortgage 
purchases  on  housing  for  low-  and 
moderate-income  families,  the  interim 
goal  for  mortgage  purchases  on  housing 
in  central  cities,  and  the  interim  special 
affordable  housing  goals  set  forth  in  this 
Nodce.  This  material  may  be  submitted 
in  one  combined  report  or  separate 
reports  concerning  each  of  these  goals. 
The  report  concerning  each  housing 
goal  shall  specify  the  doUar  volume,  the 
number  of  units,  and  the  number  of 
mortgages  on  owner -occupied  and 
rental  properties  purchased  by  FHLMC 
that  do  and  do  not  qualify  under  such 
goal  as  set  forth  in  this  Notice.  The 
report(s)  shall  include,  at  a  minimum, 
the  following: 

1.  Tae  number  of  imits  and  dollar 
volume  of  mortgage  purchases  by 
nimibar  of  units  in  property. 

2.  Whether  the  mortgages  are  for 
newly  constructed  properties, 
rehabilitated  properties,  purchases  of 
existing  properties,  or  refinancing. 

3.  Whether  the  mortgages  are  newly 
origir.'tted  or  seasoned. 

4.  UTiether  the  mortgages  are  on 
property  from  FHLMCs  real  estate 
owned  (REO)  portfolio; 

5.  In  the  report  concerning  the  low- 
and  moderate-income  housing  goal: 

a.  Whether  the  units  are  owner- 
occupied  or  rental; 

b.  Whether  the  units  are  for  low- 
income,  moderate-income  or  other;  and 

c.  Where  the  units  are  rental,  whether 
the  determination  as  to  whether  the 
units  are  for  low-income,  moderate- 
income  or  other  is  based  on: 

(1)  Tenant  income;  where  tenant 
income  is  used,  detailed  data  on  the 
number  of  units  shall  be  provided  cross- 
classified  by  family  size  and  income 
level  (both  in  dollars  and  as  percentages 
of  area  median  income);  or 

(2)  Rent  levels;  where  rent  levels  are 
used,  detailed  data  on  the  number  of 
units  shall  be  provided  cross-classified 
by  unit  size  and  rent  levels  (both  in 
dollars  and  as  percentages  of  area 
median  income). 
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6.  In  the  report  concerning  the  Special 
Affordable  Housing  goal: 

a.  Whether  the  iinits  financed  are 
housing  of  low-,  very  low-  or  especially 
low-income  or  other  families; 

b.  Where  the  units  are  rental,  whether 
the  determination  as  to  whether  the 
units  are  for  especially  low-,  very 
low-,  low-income,  or  other  is  based  on: 

(1)  Tenant  income;  where  tenant 
income  is  used,  detailed  data  on  the 
dollar  volume  of  mortgage  purchases 
shall  be  provided  cross-classified  by 
family  size  and  income  level  (both  in 
dollars  and  as  percentages  of  area 
median  income);  or 

(2)  Rent  levels;  where  rent  levels  are 
used,  detailed  data  on  the  dollar  volume 
of  mortgage  purchases  shall  be  provided 
cross-classified  by  unit  size  and  rent 
levels  (both  in  dollars  and  as 
percentages  of  area  median  income); 

c.  Whether  (if  single  family  and  low- 
income)  the  median  income  of  the 
census  tract  does  or  does  not  exceed  80 
percent  of  area  median  income; 

d.  Whether  the  mortgage  has  been 
used  in  conjunction  with  public  subsidy 
programs  under  Federal  law; 

e.  For  seasoned  mortgages,  whether 
the  sell6r(s)  of  seasoned  portfolios  of 
loans  are  engaged  in  a  specific  program 
to  use  the  proceeds  of  such  sales  to 
originate  additional  loans  that  meet  the 
special  affordable  housing  goal,  and 
whether  the  seller{s)  are  viable,  on-going 
enterprises  that  will  for  the  foreseeable 
future  be  originating  loans  that  meet  the 
goal,  including  FHLMC's  basis  for 
concluding  that  the  sellerls)  are  such 
enterprises  and  are  engaged  in  such  a 
specific  program;  and 

f.  Although  not  required,  FHLMC  may 
report  on  commitments  to  purchase 
mortgages. 

7.  m  the  report  concerning  the  central 
cities  housing  goal,  whether  the 
property  is  located  in  a  central  city. 


rural  area,  low-  or  moderate-income 
census  tract,  minority  census  tract, 
concentrated  minority  census  tract,  or 
other  geographical  area  as  required  by 
the  Secretary. 

8.  Such  otner  detail  as  is  requested  in 
writing  by  the  Secretary. 

E.  Quarterly  Reports  on  Interim  Housing 
Goals 

Within  60  days  following  the  end  of 
each  of  the  first  three  calendar  quarters 
of  each  year.  FHLMC  shall  submit  to  the 
Secretary  a  report  which  shall  provide 
the  same  information  described  in 
paragraph  D.  for  mortgages  purchased 
by  FHLMC  in  the  previous  quarter.  The 
first  quarterly  report  under  this  Notice 
shall  include  data  concerning  the  first 
quarter  of  calendar  year  1994. 

F.  Annual  Reports  on  Actions  Taken 

Within  60  days  following  the  end  of 
each  calendar  year,  in  order  to  assist  the 
Secretary  in  preparing  the  Annual 
Report  to  the  Congress,  FHLMC  shall 
provide: 

1.  A  description  of  actions  that 
FHLMC  has  undertaken  during  the 
preceding  year  or  is  planning  to 
imdertake  to  promote  and  expand  its 
purchases  of  mortgages  on  housing  for 
low-  and  moderate-income  families. 

2.  A  description  of  actions  that 
FHLMC  has  undertaken  or  is  planning 
to  undertake  to  promote  and  expand  its 

fturchases  of  mortgages  on  properties 
ocated  in  central  cities. 

3.  A  description  of  actions  that 
FHLMC  has  undertaken  or  is  planning  • 
to  undertake  to  promote  and  expand  its 
purchases  of  mortgages  on  housing  to 
meet  the  then-existing  unaddressed 
needs  of,  and  affordable  to,  low-income 
families  in  low-income  areas  and  very 
low-income  families. 

4.  A  description  of  actions  that 
FHLMC  has  undertaken  or  is  planning 


to  undertake  to  promote  and  expand  its 
attainment  of  its  statutory  purposes  as 
set  forth  in  the  FHLMC  Act,  section 
301(b). 

5.  A  description  of  any  FHLMC  efforts 
to  standardize  credit  terms  and 
underwriting  guidelines  for  multifamily 
housing  and  to  secuhtize  such  mortgage 
products. 

6.  A  description  of  actions  that 
FHLMC  hes  undertaken  or  is  plemning 
to  imdertake  to  promote  and  expand 
opportunities  for  first-time  home 
buyers. 

7.  Any  actions  taken  under  section 
1325(5)  ea  with  respect  to  originators 
found  to  violate  fair  lending  procedures; 
and 

8.  Such  other  information  that  the 
Secretary  considers  necessary  for  the 
report  and  requests  in  writing. 

G.  Additional  Analyses 

The  Secretary  may  request  that  the 
data  underlying  the  reports  required 
under  paragraphs  A.  through  F.  be 
provided  to  the  Secretary  or  that 
FHLMC  conduct  additional  analysis  and 
submit  additional  reports  as  the 
Secretary  determines  necessary  to 
facilitate  the  Secretary's  establishment, 
monitoring,  and  enforcement  of  these 
goals. 

Authority:  S«ctions  1331-37  of  the  Federal 
Housing  Enterprises  Financial  Safety  and 
Soundness  Act  of  1992. 12  U.S.C.  4561-67. 
enacted  as  Title  Xm  of  the  Housing  and 
Community  Development  Act  of  1992  (Pub. 
L.  102-550,  approved  October  28, 1992). 

Dated:  October  7. 1993. 
Henry  G.  Cisneros, 
Secretaiy. 
[PR  Doc.  93-25182  Filed  10-12-93;  8:45  am) 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  6607  of  October  8,  1993 
Leif  Erikson  Day,  1993 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

At  this  time  every  year.  Americans  celebrate  Leif  Erikson  Day.  In  so  doing, 
we  commemorate  the  voyages  of  the  great  Norse  explorer  who  first  set 
foot  on  North  America  nearly  a  thousand  years  ago.  At  the  same  time, 
we  also  celebrate  the  enduring  ties  between  America  and  the  Nordic  countries 
and  take  note  of  the  outstanding  contributions  that  Nordic  Americans  have 
made  to  the  United  States.  In  a  sense,  the  bonds  that  Leif  Erikson — son 
of  Iceland,  grandson  of  Norway — forged  continue  unbroken  today.  We  main- 
tain an  impressive  exchange  of  people  and  ideas  with  the  Nordic  countries. 

The  early  settlers  inherited  an  adventurous  spirit  that  had  led  their  ancestors 
from  Scandinavia  to  much  of  Europe  and  into  the  Atlantic.  In  addition, 
these  adventurers  started  from  lands  that  were  already  halfway  points  be- 
tween the  Old  World  and  the  New.  Even  today,  the  Nordic  countries,  which 
possess  a  commitment  to  open,  democratic  societies  and  to  peaceful  relations 
among  nations,  serve  as  links  between  Europe  and  the  rest  of  the  world. 

At  a  time  when  the  relations  between  Europe  and  America  are  being  rede- 
fined, the  Nordic  countries  retain  their  important  role  in  fostering  democracy, 
transatlantic  cooperation,  and  an  open  trading  system.  Their  many  contribu- 
tions to  international  diplomacy,  humanitarian  assistance,  and  peacekeeping 
in  the  world's  trouble  spots  set  a  high  standard  that  the  rest  of  the  world 
greatly  admires.  Americans  who  trace  their  roots  to  the  Nordic  countries — 
Denmark,  Finland,  Iceland,  Norway,  and  Sweden — not  only  continue  to 
enrich  their  new  homeland,  but  also  play  a  key  part  in  providing  a  link 
across  the  Atlantic,  just  as  their  ancestors  did  a  thousand  years  ago. 

In  honor  of  Leif  Erikson  and  of  our  Nordic-American  heritage,  the  Congress, 
by  joint  resolution  approved  on  September  2,  1964  (Public  Law  68-566), 
has  authorized  and  requested  the  President  to  proclaim  October  9  of  each 
year  as  "Leif  Erikson  Day." 

NOW,  THEREFORE,  I,  VNOLLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  9,  1993,  as  Leif  Erikson  Day.  I 
also  encourage  the  people  of  the  United  States  to  observe  this  occasion 
by  learning  more  about  our  rich  Nordic-American  heritage  and  the  early 
history  of  our  continent. 

EN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eighth  day 
of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


[FR  Doc  93-25400 
Filed  10-12-03;  3:35  pm] 
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Proclamation  6608  of  October  8,  1993 
Columbus  Day,  1993 


By  the  Presidrat  of  the  United  States  of  America 

A  Proclamation 

During  1993  the  world  has  embarked  on  new  trails  to  expand  humanity's 
horizons  and  to  promote  the  betterment  of  the  human  condition.  As  we 
look  with  hope  to  the  future,  we  also  pay  homage  to  our  past  and  to 
those  who  have  helped  shape  our  Nation  and  continent.  It  is  therefore 
fitting  that  the  voyages  of  Christopher  Columbus  be  remembered.  I  welcome 
this  opportunity  to  salute  this  man  of  great  courage,  who.  in  defiance  of 
popular  myth  and  hardship,  had  the  vision  to  explore  the  unknown. 

Even  though  the  Quincentennial  celebrations  of  Columbus'  landfall  are  past, 
it  is  still  our  duty  to  promote  understanding  between  the  old  and  new 
worlds.  It  is  important  to  commemorate  the  mutual  discovery  of  Europeans 
and  Native  Americans  and  the  transformations,  through  toil  and  pain,  that 
gave  birth  to  brave  new  hopes  for  a  better  future. 

For  the  United  States,  it  is  especially  significant  that  we  recognize  the 
daring  voyages  of  Christopher  Columbus.  As  a  people  whose  land  was 
founded  on  dreams,  we  proceed  today,  just  as  Columbus  did,  with  courage 
to  overcome  obstacles  and  search  for  new  paths  to  lead  us  into  an  unknown, 
but  promising,  future. 

Many  people  in  the  United  States  have  special  reason  to  remember  and 
celebrate  me  histories  of  the  old  and  new  worlds.  America,  a  Nation  of 
diverse  peoples,  has  been  enriched  by  the  blending  of  many  heritages.  Ameri- 
cans of  international  descent,  along  with  Native  Americans,  have  contributed 
mightily  to  molding  the  framework  of  our  great  land,  united  by  our  allegiance 
to  the  principles  of  equality,  democracy,  and  freedom.  We  all  take  justifiable 
pride  in  our  accomplishments  and  dedicate  ourselves  to  the  pursuit  of 
our  dreams. 

In  tribute  to  Columbus'  achievement,  the  Congress  of  the  United  States 
by  joint  resolution  of  April  30,  1934  (48  Stat.  657),  and  an  Act  of  June 
28,  1968  (82  Stat.  250).  has  requested  the  President  to  proclaim  the  second 
Monday  in  October  of  each  year  as  "Columbus  Day." 

NOW.  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  11,  1993,  as  Columbus  Day.  I 
call  upon  the  people  of  the  United  States  to  observe  this  day  with  appropriate 
ceremonies  and  activities.  I  also  direct  that  the  flag  of  the  United  States 
be  displayed  on  all  public  buildings  on  the  appointed  day  in  honor  of 
Christopher  Columbus. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  eighth  day 
of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


(FR  Doc  93-29401 
Filed  10-12-93:  3:36  pm| 
Billiag  cods  319S-01-P 
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Proclamation  6609  of  October  8,  1993 
National  School  Lunch  Week,  1993 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Since  1946,  the  National  School  Lunch  Program  has  demonstrated  a  partner- 
ship between  Federal,  State,  and  local  officials  in  providing  nutritious  low- 
cost  and  firee  meals  to  America's  schoolchildren.  Our  commitment  to  the 
National  School  Lunch  Program  reflects  our  recognition  of  the  importance 
of  nutrition  to  our  children's  health  and  to  our  Nation's  future. 

Currently,  the  National  School  Lunch  Program  operates  in  more  than  90 
percent  of  the  Nation's  public  schools  and  serves  about  25  million  lunches 
a  day.  Many  of  our  children  receive  their  only  nutritious  meal  of  the  day 
at  school.  "These  school  meals  not  only  increase  students'  attention  span 
and  learning  capabilities,  but  also  improve  their  overall  health.  School 
lunches  also  teach  children  good  dietary  habits.  Cafeterias  become  learning 
laboratories,  putting  into  practice  the  classroom  lessons  learned  by  the  stu- 
dents on  the  importance  of  nutrition  to  health  and  well-being. 

There  is  no  longer  any  question  that  diet  is  related  to  good  health,  and 
school  meal  programs  should  meet  the  Dietary  Guidelines  for  Americans 
so  that  children  get  nutritious  meals.  Like  preventive  medicine,  the  value 
of  school  lunches  will  multiply  and  the  benefits  will  last  a  lifetime.  National 
School  Lunch  Week  affords  us  the  opportunity  to  take  a  fresh  look  at 
the  National  School  Lunch  Program  to  determine  what  changes  are  necessary 
in  order  to  meet  these  dietary  guidelines.  We  also  can  recognize  health 
professionals,  school  food  service  personnel,  teachers,  principals,  parents, 
community  leaders,  and  others  for  their  commitment  to  ensuring  5iat  the 
Iimches  served  in  their  schools  will  provide  the  nutrition  so  important 
to  young  students. 

In  recognition  of  the  contributions  of  the  National  School  Lunch  Program 
to  the  nutritional  well-being  of  children,  the  Congress,  by  joint  resolution 
of  October  9.  1962  (Public  Law  No.  87-760).  has  designated  the  week  begin- 
ning the  second  Sunday  in  October  in  each  year  as  "National  School  Lunch 
Week"  and  has  requested  the  President  to  issue  a  proclamation  in  observance 
of  that  week. 

NOW.  THEREFORE.  I.  WILLL\M  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  the  week  beginning  October  10.  1993.  as 
National  School  Lunch  Week.  I  call  upon  all  Americans  to  recognize  those 
individuals  whose  efforts  contribute  to  the  success  of  this  valuable  program. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  eighth  day 
of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 
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Proclamation  6610  of  October  9.  1993 
General  Pulaski  Memorial  Day,  1993 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Each  October  11,  on  the  anniversary  of  his  death  in  battle,  America  honors 
General  Casimir  Pulaski,  a  hero  of  two  nations. 

A  patriot  to  the  core,  Pulaski  loved  his  native  Poland  dearly.  In  unequal 
battle  against  far  stronger  enemies,  he  fought  for  his  country's  freedom. 

But  Pulaski's  love  of  hberty  transcended  national  boundaries,  and  when 
the  American  War  of  Independence  began,  he  took  the  colonists'  struggle 
as  his  own.  He  came  to  the  United  States,  put  his  battlefield  experience 
at  the  service  of  the  Continental  Army,  and  commanded  a  cavauy  unit. 
On  this  day  in  1779,  during  the  siege  of  Savannah,  General  Pulaski  gave 
his  life  for  the  cause  of  American  freedom. 

Pulaski's  spirit  and  example  have  inspired  Americans  for  more  than  two 
centuries.  Across  this  coimtry.  you  will  find  coimties,  towns,  schools,  parks 
and  highways  named  after  that  patriot;  in  my  own  home  state  of  Arkansas, 
Pulaski  County  is  the  seat  of  the  capital,  Little  Rock. 

But  eager  as  we  are  to  claim  General  Pulaski  as  our  own,  we  are  also 
proud  to  share  him  with  Poland.  What  Pulaski  fought  for  in  the  latter 
part  of  the  18th  century,  his  compatriots  have  achieved  at  the  end  of  the 
20th:  a  free  Poland,  welcome  and  respected  in  the  community  of  independent 
nations.  And  the  courage  General  Pulaski  displayed  in  battle  is  matched 
by  that  of  his  present-day  countrymen,  who  have  carried  out  Poland's  history- 
making  revolution  without  bloodshed. 

NOW.  THEREFORE,  I,  WILLIAM  J.  CLINTON.  President  of  the  United  Sutes 
of  America,  do  hereby  proclaim  Monday.  October  11,  1993.  as  General 
Pulaski  Memorial  Day,  and  I  encourage  the  people  of  the  United  States 
to  commemorate  this  occasion  appropriately  throughout  the  land. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  ninth  day  of 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 
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Rules  and  Regulations 


Federal  Register 

Vol.  58,  No.  197 

Thursday.  October  14,  1993 


im  section  of  the  FEDERAL  REGISTER 
contains  regutatory  docunr>ents  having  genera) 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  Is  put)«ished  under 
50  titles  pursuant  to  44  U.S.C  1510 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Docunients  Prices  of 
new  books  are  listed  In  the  first  FEDERAL 
REGISTER  Issue  of  each  «veek. 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

5  CFR  Parts  2429. 2471,  and  2472 

N*w  Address  and  Phons  Numbsr;  New 
Hours  of  Operation 

agency:  Federal  Labor  RelaUons 
Authority. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Labor  Relations 
Authority,  and  one  of  its  entities,  the 
Federal  Service  Impasses  Panel, 
relocated  its  headquarters  on  March  15, 
1993.  For  the  purpose  of  filing 
documents  with  the  Authority,  this 
amendment  to  the  rules  and  regulations 
of  the  Authority  sets  forth  the 
Authority's  new  address  and  telephone 
number,  and  new  hours  during  which 
sudi  documents  must  be  filed.  In 
addition,  the  regulations  have  been 
amended  to  incorporate  the  new  address 
of  the  Federal  Service  Impasses  Panel. 

EFFECTIVE  DATE:  October  14,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Solly  Thomas,  Executive  Director,  (202) 
482-6560. 

SUPPLEMENTARY  INFORMATION:  Certain 
paragraphs  of  appendix  A  to  5  CFR 
chapter  XIV,  which  set  forth  the 
addresses,  telephone,  and  fax  numbers 
of  the  offices  of  the  headquarters  of  the 
Federal  Labor  Relations  Authority  and 
certain  offices  within  the  Federal  Labor 
Relations  Authority,  were  amended  on 
March  15, 1993.  58  FR  13695,  Mar.  15, 
1993.  Paragraph  (a)  of  §  2429.24  of  the 
Authority's  rules  and  regulations,  which 
concerns  the  place  and  method  of  filing 
documents,  was  inadvertently  omitted 
from  the  amendment.  In  addition, 
§§2471.2.  2471.4  and  2472.5,  which 
concern  communication  with  the 
Federal  Service  Impasses  Panel  were 
also  inadvertently  omitted  from  the 
amendment. 


List  of  Subiects  in  5  CFR  Parts  2429, 
2471  and  2472 

Administrative  practice  and 
procedure.  Government  employees. 
Labor  management  relations. 

Accordingly,  these  provisions  are 
amended  as  follows: 

PART  2429— MISCELLANEOUS  AND 
GENERAL  REQUIREMENTS 

1.  The  authority  citation  for  part  2429 
continues  to  read  as  follows: 

Authority:  5  U.S.C  7134;  %  2429.18  also 
issued  under  28  U.S.C  2112(a). 

2.  Section  2429.24(a)  is  revised  to 
read  as  follows: 

12429^4    Ptee*  and  method  of  filing; 
•cknowledgemant 

(a)  All  doc^lments  filed  or  required  to 
be  filed  with  the  Authority  pursuant  to 
this  subchapter  shall  be  filed  with  the 
Director,  Case  Control  Office,  Federal 
Labor  Relations  Authority,  Docket 
Room,  suite  415.  607  14th  Street.  NW.. 
Washington,  DC  20424-0001 
(telephone;  FTS  or  Commercial  (202) 
482-6540)  between  9  a.m.  and  5  p.m., 
Monday  through  Friday  (except  Federal 
hoUdays).  Documents  hand-deUvered 
for  fiUng  must  be  presented  in  the 
Docket  Room  not  later  than  5  p.m.  to  be 
accepted  for  filing  on  that  day. 


PART  2471— PROCEDURES  OF  THE 
PANEL 

3.  The  authority  citation  for  part  2471 
continues  to  read  as  follows; 

Authority:  5  U.S.C  7119,  7134. 

4.  Sections  2471.2  and  2471.4  are 
revised  to  read  as  follows: 

f2471^    Request  form. 
A  form  has  been  prepared  for  use  by 

the  parties  in  filing  a  request  with  the 
Panel  for  consideration  of  an  impasse  or 
approval  of  a  binding  arbitration 
procediu«.  Copies  are  available  from  the 
Office  of  the  Executive  Director,  Federal 
Service  Impasses  Panel,  suite  220,  607 
14th  Street,  NW.,  Washington,  DC 
20424-0001. 


§2471.4    Where  to  file. 

Requests  to  the  Panel  provided  for  in 
this  part,  and  inquiries  or 
correspondence  on  the  status  of 


impasses  or  other  related  matters, 
should  be  addressed  to  the  Executive 
Director,  Federal  Service  Impasses 
Panel,  suite  220,  607  14th  Street,  NW.. 
Washington,  DC  20424-0001. 

PART  2472— IMPASSES  ARISING 
PURSUANT  TO  AGENCY 
DETERMINATION  NOT  TO  ESTABUSH 
OR  TO  TERMINATE  FLEXIBLE  OR 
COMPRESSED  WORK  SCHEDULES 

5.  The  authority  citation  for  part  2472 
continues  to  read  as  follows: 

Authority:  Pub.  L  97-221.  96  Stat.  227  (5 
U.S.C  6131). 

6.  Section  2472.5  is  revised  to  read  as 
follows; 

S  2472.5    Where  to  file. 

Requests  to  the  Panel  provided  for  in 
this  subchapter  and  inquiries  or 
correspondence  on  the  status  of 
impasses  or  other  related  matters, 
should  be  directed  to  the  Executive 
Director,  Federal  Service  Impasses 
Panel,  suite  220,  607  14th  Street,  NW.. 
Washington,  DC  20424-0001. 

Dated;  October  4. 1993. 

Solly  Thomu, 

Executive  Director,  Federal  Labor  Relations 
Authority. 

(FR  Doc.  93-25034  Filed  10-13-93;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE       . 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  91-155-8] 

Mediterranean  Frutt  Ry;  Addition  to 
and  Removal  From  the  Quarantined 
Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
Mediterranean  fruit  fly  regulations  by 
adding  new  portions  of  Los  Angeles  and 
Orange  Counties,  CA,  to  the  list  of 
quarantined  areas  and  by  removing  the 
quarantined  portion  of  Santa  Clara 
County,  CA,  from  the  list.  The  addition 
of  these  new  areas  to  the  list  of 
quarantined  areas  is  necessary  on  an 
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emergency  basis  to  prevent  the  spread  of 
the  Mediterranean  fruit  fly  into 
noninfested  areas  of  the  United  States, 
while  the  removal  of  the  Santa  Clara 
County  area  from  the  hst  relieves 
unnecessary  restrictions  on  the 
interstate  movement  of  regidated 
articles  from  this  area. 
DATES:  Interim  rule  effective  October  8, 
1993.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
December  13. 1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief. 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  room  804.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  91- 
155-8.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  hohdays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facihtate  entry  into  the 
comment  reeding  room. 
FOR  FURT>«R.MF0(«aT1ON  COHTACT:  Mr. 
Michael  B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
Plant  Protection  and  Quarantine, 
APfflS,  USDA,  room  640,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782,  (301)  436-8247. 

SUPPt.EMENTARY  mFORMATION: 

Background 

The  Mediterranean  frxiit  fly.  Ceratitis 
capitata  (Wiedemann),  is  one  of  the 
world's  most  destructive  pests  of 
numerous  fruits  and  vegetables.  The 
Mediterranean  fruit  fly  (Medfly)  can 
cause  serious  economic  losses.  Heavy 
infestations  can  cause  complete  loss  of 
crops,  and  losses  of  25  to  50  percent  are 
not  uncommon.  The  short  life  cycle  of 
this  pest  permits  the  rapid  development 
of  serious  outbreaks. 

We  estabUshed  the  Mediterranean 
fruit  fly  regulations  (7  CFR  301.78 
through  301.78-10;  referred  to  below  as 
the  regulations),  and  quarantined  the 
Hancock  Park  area  of  Los  Angeles 
County.  CA.  in  an  interim  rule  effective 
on  November  5. 1991,  and  published  In 
the  Federal  Register  on  November  13. 
1991  (56  FR  57573-57579,  Docket  No. 
91-155).  The  regulations  impose 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  quarantined 
areas  in  order  to  prevent  the  spread  of 
the  Medfly  to  noninfested  areas  of  the 
United  States.  We  have  published  a 
series  of  interim  rules  amending  these 
regulations  by  adding  or  removing 
certain  portions  of  Los  Angeles,  Santa 


Clara,  Orange,  and  San  Diego  Counties. 
CA.  from  the  Ust  of  quarantined  areas. 
Amendments  affecting  CaUfomia  were 
made  effective  on  September  10,  and 
November  12. 1992;  and  on  January  19. 
July  16.  August  3.  and  September  22, 
1993  (57  FR  42485-42486,  Docket  No. 
91-155-2;  57  FR  54166-54169,  Docket 
No.  91-155-3;  58  FR  6343-6346,  Docket 
No. 91-155-4;  58  FR  39123-39124, 
Docket  No.  91-155-5;  58  FR  42489- 
42491,  Docket  No.  91-155-6;  58  FR 
4918&-49190,  Docket  No.  91-155-7). 

Recent  trapping  surveys  by  inspectors 
of  Cahfornia  State  and  county  agencies 
and  by  inspectors  of  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
have  revealed  that  additional 
infestations  of  Medfly  have  been 
discovered  in  the  Pacoima  area  of  Los 
Angeles  County,  CA,  and  in  the  Santa 
Ana  area  of  Orange  County,  CA. 

The  regulations  in  S  301.78-3  provide 
that  the  Administrator  of  APHIS  will  list 
as  a  quarantined  area  each  State,  or  each 
portion  of  a  State,  in  which  the  Medfly 
has  been  found  by  an  inspector,  in 
which  the  Administrator  has  reason  to 
believe  that  the  Medfly  is  present,  or 
that  the  Administrator  considers 
necessary  to  regulate  because  of  its 
inseparabiUty  for  quarantine 
enforcement  purposes  from  localities  in 
which  the  Medfly  has  been  found. 

In  accordance  with  these  criteria  and 
the  recent  Medfly  finding  described 
above,  we  are  amending  §  301.78-3  by 
expanding  the  area  in  Los  Angeles 
County  with  the  addition  of  an  area  of 
approximately  17  square  miles  and  by 
expanding  the  area  which  extends 
through  both  Los  Angeles  and  Orange 
Coimties  with  the  addition  of  an  area  of 
approximately  48  square  miles  in 
(>ange  County.  The  new  quarantined 
areas  are  as  follows: 

Los  Angeles  County 

That  portion  of  Los  Angeles  County 
bounded  by  a  line  drawn  as  follows: 
Beginning  at  the  intersection  of 
Interstate  Highway  210  and  Sunland 
Boulevard;  then  west  and  south  along 
Sunland  Boulevard  to  its  intersection 
with  Clyboum  Avenue;  then  south 
along  Clyboum  Avenue  to  its 
intersection  with  Saticoy  Street;  then 
west  along  Saticoy  Street  to  its 
intersection  with  Vineland  Avenue; 
then  south  along  Vineland  Avenue  to  its 
intersection  with  Vanowen  Street;  then 
west  along  Vanowen  Street  to  its 
intersection  with  Coldwater  Canyon 
Avenue;  then  north  along  Coldwater 
Canyon  Avenue  to  its  intersection  with 
Sheldon  Street;  then  northeast  along 
Sheldon  Street  to  its  intersection  with 
Arleta  Avenue;  then  northwest  along 
Arleta  Avenue  to  its  intersection  wifii 


Branfbrd  Street;  then  northeast  along 
Branford  Street  to  its  intersection  with 
San  Fernando  Road;  then  northwest 
along  San  Fernando  Road  to  its 
intersection  with  Osborne  Street;  then 
northeast  along  Osborne  Street  to  its 
intersection  with  Foothill  Boulevard; 
then  northwest  along  Foothill  Boulevard 
to  its  intersection  with  Van  Nuys 
Boulevard;  then  northeast  along  Van 
Nuys  Boulevard  to  its  intersection  with 
Interstate  Highway  210;  then  southeast 
on  Interstate  Highway  210  to  the  point 
of  beginning. 

Orange  County 

That  portion  of  Orange  County 
boimded  by  a  line  drawn  as  follows: 
Beginning  at  the  intersection  of 
Fairview  Road  and  Interstate  Highway 
405;  then  east  and  south  along  Interstate 
Highway  405  to  its  intersection  with 
Culver  Drive;  then  northeast  along 
Cxilver  Drive  to  its  intersection  with 
Walnut  Avenue;  then  northwest  along 
Walnut  Avenue  to  its  intersection  with 
Jamboree  Road;  then  northeast  along 
Jamboree  Road  to  its  intersection  with 
Tustin  Ranch  Road;  then  west  along 
Tustin  Ranch  Road  to  its  intersection 
with  Pioneer  Way;  then  north  along 
Pioneer  Way  to  its  intersection  with 
Pioneer  Road;  then  northwest  on 
Pioneer  Road  to  its  intersection  with 
Foothill  Boulevard;  then  northwest 
along  Foothill  Boulevard  to  its 
intersection  with  Old  Foothill 
Boulevard;  then  northwest  on  Old 
Foothill  Boulevard  to  its  intersection 
with  Hewes  Street;  then  north  on  Hewes 
Street  to  its  intersection  with  Chapman 
Avenue;  then  west  along  Chapman 
Avenue  to  its  intersection  with  Hester 
Street;  then  south  on  Haster  Street  to  its 
intersection  with  Garden  Grove 
Boulevard;  then  east  along  Garden 
Grove  Boulevard  to  its  intersection  with 
Fairview  Street;  then  south  on  Fairview 
Street  to  its  intersection  with  Fairview 
Road;  then  south  on  Fairview  Road  to 
the  point  of  beginning. 

We  have  also  determined,  based  on 
trapping  surveys  conducted  by  APHIS 
ana  California  State  and  county  agency 
inspectors,  that  the  Medfly  has  been 
eradicated  from  the  quarantined  area  in 
Santa  Clara  County.  CA.  The  last  finding 
of  the  Medfly  thoiiight  to  be  associated 
with  the  infestation  in  this  area  was 
made  on  September  9. 1992.  Since  then, 
no  evidence  of  infestation  has  been 
found  in  this  area.  We  have  determined 
that  the  Medfly  no  longer  exists  in  this 
area,  and  we  are  therefore  removing  it 
from  the  hst  of  areas  in  §  301.78-3(c) 
quarantined  because  of  the 
Mediterranean  fruit  fly.  As  a  result  of 
this  action  there  are  no  longer  any 
quarantined  areas  in  Santa  Clara 
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County.  Portions  of  Los  Angeles. 
Orange,  add  San  Bernardino  Counties 
remain  quarantined. 

Miscellaneous 

We  are  removing  from  §  301-78-3(c) 
the  lists  of  neighborhoods  preceding 
each  of  the  ModGy  quarantine  area 
border  descriptions  for  California.  These 
lists  are  not  fully  inclusive  and  thus  do 
not  completely  or  acciuvtely  describe 
the  areas  afiiBcted  by  the  M»dfly 
quarantine.  Moreover,  it  would  be 
impractical  to  list  all  of  the 
neighborhoods  affected  by  the 
quarantine.  We  believe  the  street-by- 
street border  descriptions  are  su^cient 
to  describe  the  areas  aflected  by  the 
Medfly  quarantine. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists  in 
Los  Angeles  and  Orange  Counties.  CA. 
that  warrants  publication  of  this  interim 
rule  without  prior  opportunity  for 
public  comment.  Immediate  action  ia 
necessary  to  prevent  the  Mediterranean 
fruit  fly  from  spreading  to  nonin  fasted 
areas  of  the  United  States. 

In  addition,  the  Administrator  has 
determined  that  emergency  conditions 
regarding  Medfly  Infestation  no  longer 
exist  in  Santa  Clara  County.  CA.  and  the 
continued  quarantined  status  of  this 
area  would  impose  unnecessary 
regulatory  restrictions  on  the  public. 
Immediate  action  is  warranted  to 
remove  restrictions  from  the 
nonlnfested  areas. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  ac^on 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  imder  5  U.S.C  553 
to  make  it  efiiective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  tMs  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
DepartmMit.  we  have  determined  that 
this  nde  will  have  an  effect  on  the 
economy  of  lem  than  $100  million;  will 
not  cause  a  ma|or  increase  in  costs  or 
prices  for  consumers,  individual 


industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions:  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment.  Investment,  productivity, 
iimovatlon.  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

This  interim  rule  affects  the  interstate 
mo\'ement  of  regulated  articles  from  the 
Pacoima  area  of  Los  Angeles  County, 
CA,  the  Santa  Atut  area  of  Orange 
County,  CA,  and  the  San  Jose  area  of 
Santa  Clara  County,  CA.  There  are 
approximately  336  small  entities  that 
could  be  afEected.  including  203  retail 
and  wholesale  fruit  sellers.  67  nurseries. 
3  distributors,  20  growers,  2  packers,  1 
processor.  39  mobile  vendors,  and  1  flea 
market. 

These  small  entities  comprise  less 
than  1  percent  of  the  total  number  of 
similar  small  entities  operating  In  the 
State  of  California.  In  addition,  most  of 
these  small  entities  sell  regulated 
articles  primarily  for  local  intrastate,  not 
interstate,  movement  and  the  sale  of 
these  articles  would  not  be  affected  by 
this  interim  regulation. 

In  the  new  quarantined  areas  in  Los 
Angeles  and'Orange  Counties,  the  effect 
on  those  few  small  entities  that  do  move 
regulated  articles  interstate  from  parts  of 
the  quarantined  areas  will  be  minimired 
by  the  availability  of  various  treatments 
that,  in  most  cases,  will  allow  these 
small  entities  to  move  regulated  articles 
interstate  with  very  little  additional 
cost.  Also,  many  of  these  entities  sell 
other  items  in  addition  to  the  regulated 
articles  so  that  the  effect,  if  any,  of  this 
regulation  on  these  entities  should  be 
minimal.  Further,  the  niunber  of 
affected  entities  is  small  compared  with 
the  thousands  of  small  entities  that 
move  these  articles  interstate  from 
nonquarantined  areas  in  California  and 
other  States.    ' 

Similarly,  termination  of  the 
quarantine  in  the  Santa  Clara  County 
area  should  have  a  minimal  economic 
effect  on  the  few  small  entities  operating 
there.  We  anticipate  that  the  economic 
impact  of  lifting  the  quarantine,  thou^ 
positive,  will  be  no  more  significant 
than  was  the  minimal  impact  of  its 
imposition. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule: 

(1)  Preempts  all  State  and  local  laws 
and  regulations  that  are  inconsistent 
with  this  rule; 

(2)  Has  no  retroactive  effect;  and 

(3)  Does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  rule.  The 
assessment  provides  a  basis  for  our 
conclusion  that  implementation  of 
integrated  pest  management  to  achieve 
eradication  of  the  Medfly  would  not 
have  a  significant  impact  on  human 
health  and  the  natural  environment 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with: 

(1)  The  National  Environmental 
Policy  Act  of  1969  (N'EPA)  (42  U.S.C 
4321  et  sea), 

(2)  Regiuations  of  the  Coimcil  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  Parts  1500-1508); 

(3)  USDA  Regulations  Implementing 
NEPA  (7  CFR  Part  1(b);  and 

(4)  APHIS  Guidelines  Implementing 
NEPA  (44  FR  50381-50384.  August  28. 
1979,  and  44  FR  51272-51274.  August 
31,  1979). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building.  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC.  between 
8  a.m.  and  4:30  p.m.,  Monday  tiirough 
Friday,  except  hohdays.  In  addition, 
copies  may  be  obtained  by  writing  to  the 
individual  listed  under  FOR  RlRTHER 
INFORMATION  CONTACT. 

Paperwork  Redaction  Act 

This  document  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
etseq.). 

List  ofSiibfects  in  7  CTR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine. 
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Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly.  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  7  CFR 
part  301  continues  to  read  as  follows: 

Authority:  7  U.S.C  ISObb.  ISOdd.  ISOee. 
ISOff;  161. 162.  and  164-167;  7  CFR  2.17, 
2.51.  and  371.2(c), 

2.  In  §  301.7&-3.  paragraph  (c),  the 
designation  of  the  quarantined  areas  is 
amended  by  revising  the  entries  for  Los 
Angeles  County  and  for  Los  Angeles  and 
Orange  Counties;  and  by  removing  the 
entry  for  Santa  Clara  County,  as  follows: 

1 301 .78-3    Quarantined  arMS. 

(c)  •   •   • 

California 

Los  Angeles  County.  That  portion  of  the 
county  beginning  at  the  Intersection  of 
Interstate  Highway  210  and  Sunland 
Boulevard;  then,  west  and  south  along 
Sunland  Boulevard  to  its  intersection  with 
aybourn  Avenue;  then,  south  along 
Clyboum- Avenue  to  its  intersection  with 
Saticoy  Street;  then,  west  along  Saticoy  Street 
to  its  intersection  with  Vineland  Avenue; 
then,  south  along  VinAland  Avenue  to  its 
Intersection  with  Vanowen  Street;  then  west 
along  Vanowen  Street  to  its  intersection  with 
Tampa  Avenue;  then  north  along  Tampa 
Avenue  to  its  intersection  with  Nordhoff 
Street;  then  west  along  Nordhoff  Street  to  its 
intersection  with  Corbin  Avenue;  then  north 
along  Corbin  Avenue  to  its  intersection  with 
Lassen  Street;  then  west  along  Lassen  Street 
to  its  intersection  with  Winnetlta  Avenue; 
then  north  along  Winnetka  Avenue  to  its 
intersection  with  San  Fernando  Mission 
Boulevard;  then  east  along  SaVFemando 
Mission  Boulevard  to  its  intersection  with 
Winnetka  Avenue;  then  north  along 
Winnetka  Avenue  to  its  intersection  with 
Sesnon  Boulevard;  then  east  along  Sesnon 
Boulevard  to  its  intersection  with  Tampa 
Avenue;  then  due  north  along  an  imaginary 
line  from  this  intersection  to  its  mtersection 
with  the  Los  Angeles  City  Limits;  then 
northeast  and  east  along  the  Los  Angeles  Qty 
Limits  to  its  intersection  with  Cobalt  Street; 
then  south  along  Cobalt  Street  to  its 
intersection  with  Olive  View  Drive;  then  east 
along  Olive  View  Drive  to  its  intersection 
with  Bledsoe  Street:  then  southwest  along 
Bledsoe  Street  to  its  Intersection  with 
Interstate  Highway  210;  then  southeast  along 
Interstate  Highway  210  to  the  point  of 
beginning. 

Los  Angeles  and  Orange  Counties.  That 
portion  of  the  counties  beginning  at  the 
Intersection  of  the  Angeles  National  Forest 
boundary  and  Sage  Hill  Road;  then  north 
from  the  intersection  along  an  imaginary  line 
to  its  intersection  with  Brown  Mountain 
Road  at  Millard  Campground;  then  west 
along  Brown  Mountain  Road  to  its 
lnters«iction  with  El  Prieto  Road;  then 


southwest  along  El  Prieto  Road  to  its 
intersection  %viU)  the  Pasadena  City  Limits; 
then  north  and  wrest  along  the  Pasadena  Qty 
limits  to  its  intersection  with  the  La  Canada 
Flintridge  Qty  Limits:  then  west  and  south 
along  the  La  Canada  Flintridge  City  Limits  to 
its  intersection  with  Foothill  Boulevard;  then 
northwest  along  Foothill  Boulevard  to  its 
intersection  with  La  Crescenta  Avenue;  then 
south  along  La  Crescenta  Avenue  to  its 
intersection  with  Shirley  Jean  Street;  then 
southwest  from  this  intersection  along  an 
imaginary  line  to  the  end  of  Allen  Avenue; 
then  southwest  along  Allen  Avenue  to  its 
intersection  with  Mountain  Street;  then 
northwest  along  Mountain  Street  to  its 
Intersection  with  Sunset  Canyon  Drive;  then 
northwest  along  Sunset  Canyon  Drive  to  its 
Intersection  with  Olive  Avenue;  then 
southwest  along  Olive  Avenue  to  its 
intersection  with  Barham  Boulevard;  then 
south  along  Barham  Boulevard  to  its 
intersection  with  State  Highway  101;  then 
southeast  along  State  Highway  101  to  Its 
intersection  with  Highland  Avenue;  then 
south  along  Highland  Avenue  to  its 
intersection  with  Sunset  Boulevard;  then 
west  along  Sunset  Boulevard  to  its 
Intersection  with  La  Cienega  Boulevard;  then 
south  along  La  Cienega  Boulevard  to  its 
intersection  with  Washington  Boulevard: 
then  southwest  along  Washington  Boulevard 
to  its  intersection  with  Culver  Boulevard; 
then  southwest  along  Culver  Boulevard  to  its 
intersection  with  Vista  Del  Mar.  then 
southeast  along  Vista  Del  Mar  to  its 
intersection  with  Rosecrans  Avenue;  then 
east  along  Rosecrans  Avenue  to  Its 
intersection  with  Paramount  Boulevard;  then 
south  on  Paramoimt  Boulevard  to  its 
intersection  with  Carson  Street;' then  east  on 
Carson  Street  to  its  intersection  with 
Lakewood  Boulevard;  then  south  on 
Lakewood  Boulevard  to  its  intersection  with 
Willow  Street;  then  east  on  Willow  Street  to 
its  intersection  with  Katella  Avenue;  then 
east  along  Katella  Avenue  to  its  intersection 
with  Valley  View  Street;  then,  south  along 
Valley  View  Street  to  its  intersection  with 
Bolsa  Chica  Road;  then,  south  along  Bolsa 
Chica  road  to  its  intersection  with  Bolsa 
Chica  Street:  then,  south  along  Bolsa  Chica 
Street  to  its  intersection  with  Los  Patos 
Avenue;  then,  southeast  from  this 
intersection  along  an  imaginary  line  to  the 
intersection  of  East  Garden  Grove 
Wintersburg  Channel  and  the  Bolsa  Chica 
Ecological  Reserve  boundary;  then,  southeast 
along  the  Bolsa  Chica  Ecological  Reserve 
boundary  to  its  intersection  with  Ellis 
Avenue:  then,  east  along  Ellis  Avenue  to  its 
intersection  with  Edwards  Street:  then,  south 
along  Edwards  Street  to  its  intersection  with 
Garfield  Avenue:  then,  east  along  Garfield 
Avenue  to  its  Intersection  with  North  Golden 
West  Street;  then,  south  along  North  Golden 
West  Street  to  its  intersection  with  Yorktown 
Avenue;  then,  east  along  Yorktown  Avenue 
to  its  intersection  with  Main  Street;  then, 
south  along  Main  Street  to  its  intersection 
with  Adams  Avenue:  then,  east  along  Adams 
Avenue  to  its  Intersection  with  Fairview 
Road:  then,  north  along  Fairview  Road  to  its 
intersection  with  Interstate  Highway  405; 
then,  east  and  south  along  Interstate  Highway 
405  to  its  intersection  with  Culver  Drive; 


then,  northeast  along  Culver  Drive  to  its 
intersection  with  Walnut  Avenue:  then, 
nofthwest  along  Walnut  Avenue  to  its 
intersection  with  Jamboree  Road;  then, 
northeast  along  Jamboree  Road  to  its 
intersection  with  Tustin  Ranch  Road;  then, 
west  along  Tustin  Ranch  Road  to  its 
intersection  with  Pioneer  Way:  then,  north 
along  Pioneer  Way  to  its  intersection  with 
Pioneer  Road;  then,  northwest  on  Pioneer 
Road  to  its  intersection  with  Foothill 
Boulevard;  then,  northwest  along  Foothill 
Boulevard  to  its  intersection  with  Old 
Foothill  Boulevard;  then,  northwest  on  Old 
Foothill  Boulevard  to  its  intersection  with 
Hewes  Street:  then,  north  on  Hewes  Street  to 
its  intersection  with  Chapman  Avenue;  then, 
west  along  Chapman  Avenue  to  its 
Intersection  with  West  Street;  then,  north 
along  West  Street  to  its  intersection  with 
Katella  Avenue;  then,  west  along  Katella 
Avenue  to  its  intersection  with  Western 
Avenue;  then  north  on  Western  Avenue  to  its 
intersection  with  Commonwealth  Avenue: 
then  east  on  Commonwealth  Avenue  to  its 
Intersection  with  Beach  Boulevard:  then 
north  on  Beach  Boulevard  to  its  intersection 
with  La  Mirada  Boulevard;  then  northwest 
and  north  on  La  Mirada  Boulevard  to  its 
intersection  with  Colima  Road;  then 
northeast  on  Colima  Road  to  its  intersection 
with  the  Whittier  City  Limits;  then  northwest 
along  the  Whittier  City  Limits  to  its 
intersection  with  Tumbull  Canyon  Road; 
then  north  from  this  intersection  along  an 
imaginary  line  to  the  intersection  of  Interstate 
Highway  605  and  State  Highway  60;  then 
northeast  along  Interstate  Highway  605  to  its 
intersection  with  Interstate  Highway  10;  then 
east  along  Interstate  Highway  10  to  its 
intersection  with  Francisquito  Avenue;  then 
southeast  along  Francisquito  Avenue  to  its 
Intersection  with  Hacienda  Boulevard:  then 
southwest  along  Hacienda  Boulevard  to  its 
intersection  with  Amar  Road;  then  east  along 
Amar  Road  to  its  intersection  with  Temple 
Avenue:  then  northeast  along  Temple 
Avenue  to  its  intersection  with  the  Walnut 
aty  Limits:  then  north  and  northeast  along 
the  Walnut  City  Limits  to  its  intersection 
with  the  Forest  Lawn  Memorial  Park,  Covina 
Hills  boundary;  then  northeast  along  the 
boimdary  to  its  intersection  with  Interstate 
Highway  10:  then  east  along  Interstate 
Highway  10  to  its  intersection  with  Interstate 
Highway  210:  then  northwest  along  Interstate 
Highway  210  to  its  intersection  with  San 
Dimas  Avenue;  then  east  and  north  along  San 
Dimas  Avenue  to  its  intersection  with 
Foothill  Boulevard;  then  west  along  Foothill 
Boulevard  to  its  intersection  with  Alosta 
Avenue;  then  west  along  Alosta  Avenue  to  its 
intersection  with  Foothill  Boulevard:  then 
west  along  Foothill  Boulevard  to  its 
intersection  with  Azusa  Avenue;  then  north 
along  Azusa  Avenue  to  its  intersection  with 
San  Gabriel  Canyon  Road;  then  due  north 
from  the  intersection  along  an  imaginary  line 
to  its  intersection  with  the  Angeles  National 
Forest  boundary;  then  west  along  the 
boundary  to  the  point  of  beginning:  except 
that  the  portion  of  Los  Angeles  County 
bounded  by  a  line  drawn  as  follows  is  not 
within  the  area  under  quarantine:  Beginning 
at  the  intersection  of  State  Highway  60  and 
Interstate  Highway  710:  then  west  along  State 
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Highwiy  60  to  its  interMction  with  IntBrstate 
Highway  10.  than  watt  iloag  IntsnUta 
Highway  10  to  its  Intersaction  with 
Broadway;  then  northeast  along  Broadway  to 
its  intersaction  with  Olympic  Boulevard; 
than  north«vest  along  OJympic  Boulevard  to 
its  intersaction  with  State  Hi^way  110:  than 
northeast  along  Steta  Highway  110  to  its 
intersactioo  with  Bishops  Road;  than 
soutbaast  along  Bishops  Road  to  its 
iatersaction  with  North  Broadway;  then  east 
along  North  Broadway  to  its  intersection  with 
Interstate  Highway  5;  then  south  along 
Interstate  Highway  5  to  its  intersection  with* 
Interstate  Highway  10;  then  east  along 
IntersUte  Highway  10  to  its  intersection  with 
Interstate  Highway  710;  then  south  along 
Intsntata  Highway  710  to  tha  point  of 
beginning. 


1301.78^    (AiiMndMq 

3.  In  §  301.78-3,  paragraph  (c).  the 
description  of  the  quarantined  area  in 
Lot  Angeles  and  San  Bernardino 
Counties  is  amended  by  removing  the 
phrase  "in  the  Ontario  area" 
immediately  foUowring  the  phrase  "that 
portion  of  the  c»unty". 

Oooe  In  Wathingtoa.  DC.  this  8th  day  of 
October  1993. 
Patricia  Janaan. 

Deputy  Assistant  Secretary,  Marketing  and 
Inspection  Serricas. 

IFR  Doc  93-25175  FUed  10-13-93;  8.45  amj 
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Federal  Crop  Insurance  Corporation 
7CFRPan400 

General  Administrative  Regulations; 
Sanctions 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACTKMl:  Final  rule. 


StJMMARV:  The  Federal  Crop  Insurance 
Corporation  (FCIQ  issues  a  new 
provision  to  its  General  Administrative 
Regulations.  The  intent  of  this  provision 
is  to  expand  the  range  of  sanctions 
available  to  address  fraud, 
misrepresentation,  false  claims,  and 
other  violations  of  contracts  for 
insurance  and  contracts  and  agreements 
to  provide  insurance  services:  and 
prescribe  the  terms  and  conditions 
under  which  persons  and  other  entities 
may  be  suspended  or  debarred  from 
contracting  *vith  FdC  This  nile  also 
serves  to  remove  and  reserve  the 
suspension  and  debarment  provisions  as 
they  will  now  be  incorporated  into  these 
provisions. 

EFFECTIVE  DATE:  October  14. 1993. 
FOR  FUmMBt  MFORMATIOM  COHTACT: 
Mart  L.  Dunleavy.  Regulatory  Specialist, 
Federal  Crop  Innirance  Corporation. 


U.S.  Department  of  Agriculture. 
Washington.  DC  20250.  Telephone  (202) 
254-«314. 

8UW.EMENTARY  MfOmUTIOtt:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity  and  effiectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  lulv 
1, 1997. 

Kathleen  Connelly.  Acting  Manager. 
FQC  has  determined  that  this  action  is 
not  a  major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result 
in:  (a)  An  annual  effect  on  the  eomomy 
of  SlOO  miUion  or  more:  (b)  major 
increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  governments,  or 
a  geographical  region:  or  (c)  significant 
adverse  eGfects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  abihty  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  The  Acting 
Manager  certifies  that  this  action  will 
not  increase  the  federal  paperwork 
burden  for  individuals,  small 
businesses,  and  other  persons,  nor  tvill 
it  have  a  significant  economic  effect  on 
a  substantial  niunber  of  small  entities. 
This  action  imposes  no  additional 
burden  to  the  inst^ed  farmer.  Further, 
this  action  requires  of  the  reinsured 
company  or  sales  and  service  contractor 
what  is  considered  normal  in  the 
ordinary  conduct  of  business.  This  mie 
does  not  require  any  action  on  the  part 
of  any  individual  or  entity  in 
compliance  ivith  the  program 

Erovisioos.  This  action  is  determined  to 
9  exempt  frtxn  the  provisions  of  the 
Regulatory  Flexibility  Act  and  no 
Regulatory  Flexibility  Analysis  %vas 
prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  imdiar 
Ma  10.450. 

This  program  is  not  sub^  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CPU 
part  3015,  subpart  V.  pubUshed  at  4«  PR 
2911S.  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quaUty  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

The  Acting  Manager.  FQC,  has 
certified  to  me  Office  of  Management 


and  Budget  (OMB)  that  these  regulations 
meet  the  applicable  standards  provided 
in  secUons  2(a)  and  2(b)(2)  of  Executive 
Order  12778. 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  proposed  rule  are 
not  retroactive  and  will  preempt  state 
and  local  laws  to  the  extent  such  state 
and  local  laws  are  inconsistent 
herewith.  The  administrative  appeal 
provisions  located  at  7  CFR  pari  400. 
subpart  J  must  be  exhausted  before 
judicial  action  may  be  brought  for 
actions  taken  under  proceedings  for  the 
imposition  of  civil  penalties  or  under 
the  Program  Fraud  Civil  Remedies 
sections  of  these  regulations. 

This  amendment  does  not  contain 
information  collections  that  require 
clearance  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  44 
U.S.C  chapter  35,  the  Paperwork 
Reduction  Act. 

The  Office  of  General  CotmseL  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  and 
procedures  contained  in  this  rule  will 
not  have  substantial  direct  effects  on 
states  or  their  poUtical  subdivisions,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government. 

Background 

This  rule  adds  civil  penalties 
provisions  uinder  the  Federal  Crop 
Insurance  Act.  as  an  additional 
sanction,  and  incorporates  provisions 
for  implementing  departmental 
regulations  for  Debarment  and 
Suspension  and  the  Program  Fraud  Qvil 
Remedies  Act. 

FaC  has  established  a  system  of 
sanctions  to  prevent  waste,  fraud,  and 
abuse  within  its  programs  and  insurance 
delivery  systems,  and  to  ensure 
maximiun  compliance  with  the  terms 
and  purposes  of  its  issuances.  This  rule 
establishes  the  sanctions  system  and 
prescribes  the  manner  of  pnx:edures 
imder  which  the  sanctions  system  mil 
operate. 

A  proposed  rule  was  published  in 
Wednesday.  July  14, 1993,  at  58  FR 
37874.  Followring  publication  of  the 
proposed  rule,  the  public  was  given  30 
days  in  which  to  submit  comments, 
data,  and  opinions.  No  comments  were 
received. 

Accordingly,  the  proposed  rule 
published  at  58  FR  37874  is  hereby 
issued  as  final  rule.  FQC  amends  the 
General  Administrative  Regulations, 
effective  for  the  1993  and  succeeding 
calender  years  as  fbllo«v6: 
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List  of  Subiects  in  7  CFR  Part  400 

General  Administrative  Regulations, 
Sanctions. 

Final  Rule 

Accordingly,  pursuant  to  the 
authority  contained  in  the  Federcd  Crop 
Insurance  Act,  as  amended,  the  Federal 
Crop  Insurance  Corporation  hereby 
amends  7  CFR  part  400  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  400-OENERAL 
ADMINISTRATIVE  REGULATIONS 

Subpart  E— Suspension  and 
DetMrment  [Removed  and  Reserved] 

1.  Subpart  E  is  removed  and  reserved. 

2.  A  new  subpart  R  is  added  to  read 
as  follows: 

Subpart  R— Sanctions 

400.451  General. 

400.452  DeOnitlons. 

400.453  Exhaustion  of  administrative 
remedies. 

400.454  Qvll  penalties. 

400.455  Govemmentwide  debarment  and 
suspension  (procurement). 

400.456  Govemmentwide  debarment  and 
suspension  (nonprocurement). 

400.457  Program  Fraud  Qvil  Remedies  Act. 
400.458-400.499  [Reservedl 

400.500  0MB  control  numbers. 
Authority:  7  U.S.C  1506, 1516. 

Subpart  R— Sanctions 

§40a451    General. 

(a)  The  Federal  Crop  Insurance 
Corporation  (FdC)  has  implemented  a 
system  of  sanctions  to  prevent  waste, 
fraud,  and  abuse  within  its  programs 
and  insurance  delivery  systems.  Such 
sanctions  include  civil  penalties  and 
disqualification  from  the  crop  insurance 
program  under  the  Federal  Crop 
Insurance  Act,  7  U.S.C  1506(m); 
government  wide  debarment  and 
suspension;  and  civil  penalties  and 
assessments  under  the  Program  Fraud 
Civil  Remedies  Act,  31  U.S.C.  3801—31 
U.S.C.  3812. 

(b)  The  provisions  of  this  subi>art 
apply  to  all  contracts  and  agreements  to 
which  FCIC  is  a  party  imless  otherwise 
specifically  provided  for  in  this  subpart, 
including  those  in  which  FCIC  provides 
administrative  expense  reimbursement, 
premium  subsidy,  or  reinsurance 
benefits. 

(c)  The  provisions  of  this  subpart  are 
in  addition  to  any  other  sanctions 
specifically  provided  in  applicable 
contracts  and  agreements. 

(d)  This  subpart  is  applicable  to  any 
act  or  omission  by  any  afiected  party 
afl^r  October  14. 1093. 


f40a452    DeflnMons. 

For  purposes  of  this  subpart,  a  person 
means  an  individual,  partnership,  ' 
association,  corporation,  estate,  trust,  or 
other  business«nterprise  or  legal  entity, 
and  wherever  applicable,  a  state,  a 
pohtical  subdivision  of  a  state,  or  any 
agency  thereof 

f40a453    Exhaustion  of  adminiatratlve 
ramaolea* 

All  administrative  remedies  contained 
herein  or  incorporated  herein  by 
reference  must  be  exhausted  beiore 
Judicial  Review  in  the  United  States 
Courts  may  be  sought,  unless  review  is 
specifically  required  by  statute. 

f40a454    CMIpwuiMea. 

(a)  Any  person  who  willfully  and 
intentionally  provides  any  false  or 
inacctirate  information  to  FQC  or  to  any 
insurer  reinsured  by  the  FQC  with 
respect  to  an  insurance  plan  or  policy 
may  be  subject  to  a  civil  fine  of  up  to 
$10,000  for  each  violation  and 
disqualification  from  the  crop  insurance 
program  for  a  period  not  to  exceed  10 
years. 

(b)  FCIC  may  make  the  payment  of  a 
dvil  penalty  under  this  section  a  prior 
condition  for  the  issuance,  renewal, 
restoration,  or  continuing  validity  of  any 
crop  insurance  policy  or  other  approval. 

(c)  FCIC  may  compromise,  modify, 
settle,  collect,  or  remit  with  or  without 
conditions,  any  dvil  penalty  which  is 
subject  to  imposition  or  which  has  been 
imposed  under  this  section  whenever  it 
considers  it  to  be  appropriate  or 
advisable. 

(d)  If  a  director,  officer,  or  ajgent  of  a 
corporation  provides  false  or  inacctirate 
information,  they  may  be  separately 
subject  to  the  fine  specified  in 
paragraph  (a)  of  this  section  without 
regard  to  any  penalties  to  which  the 
corporation  may  be  subject. 

(e)  The  liabihty  of  any  person  for  any 
penalty  imder  this  subpart  or  any 
related  charges  arising  in  connection 
therewith  shall  be  in  addition  to  any 
other  liability  of  such  person  tmder  any 
dvil  or  criminal  fraud  statute  or  any 
other  statute  or  provision  of  law. 

(f)  Proceedings  under  this  §  400.454 
will  be  in  accordance  with  subpart  H  of 
7  CFR  part  1.  "Rules  of  Practice 
Governing  Formal  Adjudicatory. 
Proceedings  Instituted  by  the  Secretary 
imder  Various  Statutes."  by  which  the 
Manager,  FQC  shall  initiate 
proceedings  by  filing  a  complaint  with 
the  Hearing  Clerk,  United  States 
Department  of  Agriculture. 

f  40a455    Qovemmantwide  debarment  and 
suapenalon  (procurement). 

(a)  This  section  prescribes  the  terms 
and  conditions  under  which  persons  or 


business  entities  may  be  debarred  or 
suspended  by  FQC  from  contracting 
with  the  Federal  government. 

(b)  This  section  is  in  accordance  with 
48  CFR  part  9,  subpart  9.4  and  48  CFR 
part  409,  subpart  409.4  and  shall  be 
applicable  to  all  FCIC  debarment  and 
suspension  proceedings  imdertaken 
pursuant  to  the  Federal  Acquisition 
Regulations,  except  that  the  authority  to 
debar  or  suspend  is  reserved  to  the 
Manager,  FQC.  or  the  Manager's 
designee. 

(cjAny  individual  or  entity 
suspended  or  debarred  under  the 
provisions  of  48  CFR  part  9.  subpart  9.4 
will  not  be  eligible  to  contract  with 
FQC  or  be  employed  by  or  contract  with 
any  insurance  company  that  sells  or 
adjusts  FQC's  crop  instuance  contracts 
or  which  company's  crop  Instirance 
contracts  are  reinsured  by  FQC.  FQC 
may  waive  this  provision  if  it  is  satisfied 
that  the  Insurance  company  has  taken 
suffident  action  to  insure  that  the 
suspended  or  debarred  entity  or 
Individual  will  not  be  involved,  in  any 
way,  with  FQC  or  FQC  reinsured  crop 
insurance  contracts. 

f  400.456    QovemmantwMe  debarment  and 
auspenaion  (nonprocurement). 

(a)  This  section  prescribes  the  terms 
and  conditions  under  which  individuals 
or  entities  may  be  debarred  or 
suspended  by  FQC  from  partidpation 
In  Federal  assistance  and  benefits  imder 
Federal  programs  and  activities. 

(b)  This  section,  in  accordance  with  7 
CFR  part  3017.  shall  be  applicable  to  all 
FQC  debarment  and  suspension 
proceedings  other  than  those 
undertaken  pursuant  to  the  Federal 
Acquisition  Regulations. 

(c)  Proceedings  under  this  section  are 
not  applicable  to  determinations  of 
eligibility  under  the  provisions  of  the 

crop  Insurance  contracts  or  

determinations  to  be  made  vmder  7  CFR 
400.454. 

(d)  The  Manager.  FQC,  shall  be  the 
debarring  and  suspending  offidal  for  all 
debarment  or  suspension  proceedings 
undertaken  by  FQC  tmder  the 
provisions  of  7  CFR  part  3017. 

|40a457    Program  Fraud  CIvU  Remedtea 
Act 

(a)  This  section  is  in  accordance  with 
the  Program  Fraud  Qvil  Remedies  Act 
of  1986  (31  U.S.C  3801-U.S.C  3831) 
which  provides  for  dvil  penalties  and 
assessments  against  persons  who  make, 
submit,  or  present,  or  cause  to  be  made, 
submitted,  or  presented,  false,  fictitious, 
or  fraudulent  claims  or  written 
statements  to  Federal  authorities  or  to 
their  agents. 

(b)  Proceedings  under  this  section 
will  be  in  accordance  with  subpart  L  of 
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7  CFR  part  1,  "Procedures  Related  to 
Administrative  Hearings  Under  the 
Program  Fraud  Qvil  Remedies  Act  of 
1986." 

(c)  The  Director,  Appeals  and 
Litigation  Staff.  Ft3C.  or  the  Director's 
designee,  is  authorized  to  serve  as 
Agency  Fraud  Claims  Officer  for  the 
purpose  of  implementing  the 
requirements  of  this  section. 

if  400.458  through  400.499    [ReMrved] 

1400.500    Om  control  numbers. 

Office  of  Management  and  Budget 
(0MB)  control  numbers  are  contained  in 
subpart  H  of  7  CFR  part  400. 

Done  In  Washington,  DC,  on  September  22, 
1993. 

BobNaah. 

Under  Secretary.  Small  Community  and  Rural 

Development. 

fPR  Doc.  93-25144  Filed  10-13-93;  8:45  am] 
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AQricultural  Marketing  Sarvtca 

7  CFR  Part  906 

[Docket  No.  FV9»-908-1IFR;  Amendment  1] 

Expanaea  and  Aaaaaamant  Rata  for 
tha  Marketing  Order  Covering  Orangaa 
and  Grapefruit  Grown  In  tha  Lower  Rio 
Grande  Valley  in  Taxaa 

AOeNCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  amendment 
with  request  for  comments. 

SUMMARY:  This  amended  interim  final 
rule  authorizes  an  increase  in  expenses 
and  assessment  rate  for  the  Texas  Valley 
Citrus  Committee  (TVCC)  under  M.O. 
No.  906  for  the  1993-94  fiscal  year.  This 
action  will  enable  the  TVCC  to  incur 
increased  expenses  and  collect 
additional  assessments  that  are 
reasonable  and  necessary  to  administer 
this  program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

DATES:  Effective  beginning  August  1, 
1993,  through  July  31, 1994.  Comments 
received  by  November  15, 1993  will  be 
considered  prior  to  issuance  of  a  final 
rula 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  amended  interim  final 
rule.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk,  Fniit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456.  room  2523-S,  Washington, 
DC  20090-6456,  Fax  f  (202)  720-5698; 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Agister  and 


will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Cleric  during 
regular  business  hours. 
FOR  FURTHER  MFORMATXM  CONTACT: 
Britthany  E.  Beadle,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington. 
DC  20090-6456,  telephone:  (202)  720- 
5127;  or  Belinda  Garza,  McAllen 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  1313 
East  liackberry,  McAllen,  Texas  78501, 
telephone:  (210)  682-2833. 
SUPPIEMENTARY  aiFORMATION:  This 

amended  interim  final  rule  is  issued 
imder  Marketing  Agreement  and  Order 
No.  906  (7  CFR  part  906)  regulating  the 
handling  of  oranges  and  grapefruit 
grown  in  the  lower  Rio  Grande  Valley 
in  Texas,  hereinafter  referred  to  as  the 
order.  The  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C  601-674),  hereinafter 
referred  to  as  the  Act. 

This  amended  interim  final  rule  has 
been  reviewed  by  the  Department  of 
Agriculture  (Department)  in  accordance 
with  Departmental  Regulation  1512-1 
and  the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-maior"  rule. 

This  amendeo  interim  final  rule  has 
been  reviewed  under  Executive  Order 
12778,  Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  oranges  and  grapefruit  grown  in 
Texas  are  subject  to  assessments.  It  is 
intended  that  the  assessment  rate 
specified  herein  will  be  applicable  to  all 
assessable  citrus  fruit  handled  during 
the  1993-94  fiscal  year,  beginning 
August  1, 1993,  through  July  31, 1994. 
This  amended  interim  final  rule  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  amended  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(lS)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  fwtition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 


equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultiu^ 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulator)'  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibiUty. 

There  are  approximately  135  handlers 
of  oranges  and  grapefruit  regulated 
under  the  order  each  season  and 
approximately  2.500  orange  and 
grapefruit  producers  in  Texas.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  Texas  orange  and  grapefruit 
marketing  order,  administered  by  the 
Department,  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  apply  to  all  assessable  citrus  fruit 
handled  from  the  beginning  of  such 
year.  Annual  budgets  of  expenses  are 
prepared  by  the  TVCC.  the  agency 
responsible  for  local  administration  of 
this  order,  and  submitted  to  the 
Department  for  approval  The  members 
of  the  TVCC  are  handlere  and  producera 
of  Texas  oranges  and  grapefruit.  They 
are  famihar  with  the  TVCC's  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  area,  and  are 
thus  in  a  position  to  formulate 
appropriate  budgets.  The  TVCC's  budget 
is  formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  an  opportimity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  TVCC  is  derived  by  dividing  the 
anticipated  exp>enses  by  expected 
shipments  of  oranges  and  grapefruit 
Because  that  rate  is  appUed  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  provide  sufficient 
income  to  pay  the  TVCC's  expected 
expenses. 
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An  interim  final  rule  was  issued  on 
July  7, 1993,  and  published  in  the 
Federal  Register  (58  FR  37635.  July  13. 
1993)  effective  for  the  period  August  1, 
1993.  through  July  31. 1994.  with  a  30- 
day  comment  period  ending  August  12. 
1993.  The  interim  final  rule  authorized 
expenses  of  $984,319  and  an  assessment 
rate  of  $0.15  per  7/10  bushel  carton  for 
the  1993-94  fiscal  year.  No  comments 
were  filed  on  the  expenses  and 
assessment  rate  in  the  interim  final  rule. 

The  TVCC  met  again  on  August  3. 
1993,  and  unanimously  recommended 
increasing  authorized  expenses  to 
$1,180,925.  a  $196,606  increase  from 
the  currently  authorized  amount.  The 
TVCC  also  unanimously  recommended 
increasing  the  assessment  rate  from 
$0.15  per  7/10  bushel  carton  to  $0.18 
per  7/10  bushel  carton,  a  $0.03  increase 
per  7/10  bushel  carton  from  the 
currently  authorized  assessment  rate. 

This  amended  interim  final  rule 
increases  authorized  expenses  to 
$1,180,925.  and  increases  the 
assessment  rate  to  $0.18  per  7/10  bushel 
carton  of  assessable  oranges  and 
grapeft^it  for  the  1993-94  fiscal  year 
under  the  order.  The  $196,606  expense 
increase  is  necessary  to  provide 
additional  funds  for  order  operations. 
including  $172,606  to  fund  increased 
administrative  and  compliance 
expenses,  primarily  for  the  maintenance 
of  road  guard  stations,  and  $24,000  to 
cover  a  shortfall  in  the  Mexican  Fruit 
Fly  support  program.  The  increase  in 
the  assessment  rate  along  with  the 
withdrawal  of  addiUonal  funds  from  the 
committee's  reserves,  will  adequately 
fund  the  Increased  expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  should  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a*significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  TVCC  and  other 
available  information,  it  is  hereby  found 
that  this  amended  rule  as  hereinafter  set 
forth  will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  amended  rule  into  effect  and  that 


good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 

(1)  The  TVCC  needs  to  have  sufficient 
funds  to  pay  its  increased  expenses 
which  are  incurred  on  a  continuous 
basis; 

(2)  This  interim  final  rule  provides  a 
30-day  comment  jwriod,  and  all 
comments  timely  received  will  be 
considered  prior  to  any  finalization  of 
this  action. 

List  of  SubjecU  in  7  CFR  Part  906 

Grapefruit,  Marketing  agreements  and 
orders.  Oranges.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  906  is  amended  as 
follows: 

PART  906-ORANGES  AND 
GRAPEFRUIT  GROWN  IN  THE  LOWER 
RIO  GRANDE  VALLEY  IN  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  906  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  906.233  is  revised  to  read 
as  follows: 

Not*:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

1906.233    Expenaea  and  asaeaament  rat*. 

Expenses  of  $1,180,925  by  the  Texas 
Valley  Citrus  Committee  are  authorized 
and  an  assessment  rate  of  $0.18  per  7/ 
10  bushel  carton  on  assessable  oranges 
and  grapefruit  is  established  for  the 
fiscal  year  ending  July  31, 1994. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  October  7, 1993. 
Robert  C  Keeuey, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  93-25178  Filed  10-13-93;  8:45  ami 
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7  CFR  Parts  907  and  908 
[FV93-fl07-1IFR] 

Navel  and  Valencia  Oranges  Grown  In 
Arizona  and  Daaignated  Parta  of 
California;  Changa  In  Reporting 
Raqulramants 

AGENCY:  Agricuhural  Marketing  Service. 

USDA. 

ACnOH:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule  invites 
comments  on  changes  to  the  reporting 
requirements  currently  prescribed  under 
the  California- Arizona  navel  and 
Valencia  orange  marketing  orders.  The 


marketing  orders  regulate  the  handling 
of  navel  and  Valencia  oranges  grown  in 
Arizona  and  designated  parts  of 
California  and  are  administered  locally 
by  the  Navel  and  Valencia  Orange 
Administrative  Committees 
(committees).  This  rule  modifies 
language  in  the  orders*  rules  and 
regulations  to  discontinue  the  use  of 
Form  38  (Weekly  Report  of  By-Product 
Oranges)  and  specify  that  Form  3  (Daily 
Manifest  Report  of  Oranges  Subject  to 
Allotment)  only  be  utilized  for  reporting 
rail  car  shipments.  These  actions  will 
reduce  the  ourden  of  information 
collection  requirements  currently 
provided  for  under  the  marketing 
orders. 

DATES:  The  interim  final  rule  is  effective 
October  14, 1993;  comments  received  by 
November  15, 1993.  will  be  considered 
prior  to  issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  Uiplicate  to  the  Docket  Clerk. 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  room  2525-S.  P.O.  Box  96456. 
Washington.  DC  20090-6456.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATtON  COffTACT: 
Caroline  C.  Thorpe.  Marketing 
Specialist,  Marketing  Order 
Administration  Branch.  F&V.  AMS. 
USDA.  room  2522-S.  P.O.  Box  96456. 
Washington,  DC  20090-6456: 
Telephone:  (202)  720-5127;  or  Maureen 
Pello.  Cahfomia  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch.  F&V.  AMS.  USDA.  2202 
Monterey  Street,  Suite  102B,  Fresno, 
Cahfomia,  93721;  telephone:  (209)  487- 
5901. 
•    SUPP1.EMENTARY  information:  This  rule 
is  issued  under  Marketing  Order  Nos. 
907  and  908  (7  CFR  Parts  907  and  908), 
as  amended,  regulating  the  handling  of 
navel  and  Valencia  oranges  grown  in 
Arizona  and  designated  parts  of   . 
Cahfomia.  hereinafter  referred  to  as  the 
"orders."  These  orders  are  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C  601-«74),  hereinafter  referred  to 
as  the  "Act." 

This  rule  has  been  reviewed  by  the 
Department  of  Agricultxire  (Department) 
in  accordance  vn\h  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rale. 


Federal  Register  /  Vol.  58,  No.  197  /  Thursday.  October  14.  1993  /  Rules  and  Regulations     53113 


This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Rafonn.  This  action  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  Lrreconfiilable  conflict  with 
this  action. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportxmity  for  a  hearing 
on  the  petition.  After  the  hearing  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  or  her  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  biU  in  equity  is 
filed  not  later  than  20  days  arter  date  of 
the  entry  of  the  ruling. 

Pursuant  to  reqiiirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereimder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  150  handlers 
of  navel  oranges  and  140  handlers  of 
Valencia  oranges  who  are  subject  to 
regulation  imder  the  respective 
marketing  order  and  approximately 
4,000  producers  of  navel  oranges  and 
3,700  producers  of  Valencia  oranges  in 
the  regulated  areas.  In  addition,  there 
are  about  35  by-product  manufacturers 
that  will  be  affected  by  this  rule.  Small 
agriciiltural  service  firms,  which 
includes  handlers  and  by-product 
manufacturers,  have  been  defined  by  the 
Small  Business  Administration  [13  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  $3,500,000,  and  small 
agricultural  producers  are  defined  as 
those  whose  annual  receipts  are  less 
than  $500,000.  The  majority  of  handlers, 
producers,  and  processors  of  California- 


Arizona  navel  and  Valencia  oranges 
may  be  classified  as  small  entities. 

This  rule  invites  comments  on  two 
changes  to  the  reporting  requirements 
currently  prescribed  under  the 
California-Arizona  orange  marketing 
orders.  This  rule  modifies  language  in 
the  orders'  rules  and  regulations  to 
discontinue  the  use  of  Form  38  (Weekly 
Report  of  By-Product  Oranges)  and 
specify  that  Form  3  (Daily  Manifest 
Report  of  Oranges  Subject  to  Allotment) 
only  be  utilized  for  reporting  rail  car 
shipments.  These  changes  were 
unanimously  recommended  by  the 
committees. 

Sections  907.67  and  908.67  of  the 
navel  and  Valencia  orange  marketing 
orders  provide  authority  for  the 
exemption  from  order  regulation  the 
handling  of  oranges  to  commercial 
processors  for  processing  into  products, 
including  juice.  Sections  907.131  and 
908.131  of  the  orders'  rules  and 
regulations  prescribe  procedures 
governing  the  exemption  from  order 
regulation  of  such  by-product  oranges. 
Included  in  these  procedures  are  certain 
reporting  requirements  imposed  on 
handlers  and  by-product  manufactiu^ers 
to  help  ensure  that  order  requirements 
and  regulations  governing  the 
exemption  for  by-product  oranges  are 
being  followed. 

For  example,  persons  who  wish  to 
acquire  oranges  as  an  approved  by- 
products manufacturer  for  commercial 
processing  into  by-products  exempt 
bom  regulation  must  submit  an 
application  to  the  committee  on  Form 
14  (Application  to  be  Placed  on 
Approved  List  of  Orange  By-Product 
Manufacturers).  These  applications  are 
referred  to  the  committees'  compliance 
department  for  investigation  and  then,  if 
appropriate,  referred  to  the  committee 
for  approval  to  be  placed  on  an 
approved  list  of  by-product 
manufacturers.  Commercial  processors 
are  also  required  to  submit  to  the 
committees  copies  of  Form  15  (Orange 
Diversion  Report)  which  specify  how 
the  oranges  were  disposed.  Finally, 
approved  by-product  manufacturers  are 
required  to  submit  Form  38  (Weekly 
Report  of  By-Product  Oranges)  during 
the  crop  year  when  processing  is 
occurring. 

The  committees  have  recommended 
that  submission  of  Form  38  no  longer  be 
required  imder  the  marketing  orders. 
Submission  of  Form  38  was  added  to 
the  orders'  rules  and  regulations  in  1990 
because  the  committees  believed  that 
the  additional  information  would  help 
to  ensiire  that  oranges  exempted  imder 
the  by-products  exemption  did  not  enter 
the  fresh  fruit  market.  It  was  believed 
that  comparisons  of  the  total  amoimt  of 


oranges  received  by  processors  with  the 
total  amoimt  of  by-products 
manufactured  would  give  the 
committees  a  method  to  verify  that  all 
oranges  received  were  manufactured 
into  by-products. 

However,  the  committees  have  found 
that  the  information  collected  on  Form 
38  is  not  necessary  to  ensure 
compliance  with  order  requirements.  In 
addition,  much  of  the  information 
currently  collected  on  Form  38  is 
collected  on  other  reports  required  to  be 
submitted  imder  the  orders.  The 
committees  believe  that  submission  of 
Form  38  creates  an  additional  burden  on 
by-product  manufacturers  that  is  not 
necessary.  Thus,  the  committees  have 
recommended  revising  the  orders'  rules 
and  regulations  to  discontinue  the  use 
of  Form  38.  The  Department  has  also 
made  some  minor  modifications  to 
§S  907.131  and  908.131  for  the  purpose 
of  clarity. 

The  second  change  that  the 
committees  recommended  concerns 
Form  3  (Daily  Manifest  Report  of 
Oranges  Subject  to  Allotment).  Sections 
907.71  and  908.71  of  the  orange 
mariceting  orders  provide  that  handlers 
furnish  to  the  committees  information 
regarding  cartons  of  oranges  handled, 
segregated  by  size,  within  24  hours  of 
shipment.  Handlers  must  also  indicate 
whether  the  shipments  were  destined  to 
points  in  the  U.S.  and  Alaska  or  Canada. 

Sections  907.141  and  908.141  of  the 
orders'  rules  and  regulations  require 
handlers  to  submit,  on  Form  3,  a 
manifest  report  of  all  oranges  shipped 
within  a  24  hour  period.  Currently, 
handlers  must  indicate  both  truck  and 
rail  car  shipments  on  Form  3.  However, 
identical  information  regarding  truck 
shipments  is  also  required  to  be 
submitted  by  handlers  on  Form  8 
(Certificate  of  Assignment  of  Allotment). 
According  to  the  committees,  this 
duplication  of  information  creates  an 
added  burden  for  handlers  and  is  not 
necessary.  Thus,  the  committees  have 
recommended  modifying  the  orders' 
rules  and  regulations  to  require  that 
handlers  only  report  rail  car  shipments 
on  Form  3.  Handlers  will  still  be 
required  to  submit  rail  manifests  and 
other  appropriate  documentation  to  the 
committees  to  substantiate  rail  car 
shipments. 

Based  on  these  considerations,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  information  collection 
requirements  contained  in  the 
referenced  sections  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
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the  provisions  of  44  U.S.C.  chapter  35 
and  have  been  assigned  OMB  numbers 
0581-0116  for  navel  oranges  and  0581- 
0121  for  Valencia  oranges. 

This  nile  will  reduce  the  reporting 
burden  on  approximately  25  processors 
of  navel  and  Valencia  oranges  who  have 
been  completing  Form  38,  taking  about 
0.33  hour  to  complete  each  report.  This 
rule  will  also  reduce  the  reporting 
burden  on  approximately  210  handlers 
who  ship  primarily  by  truck,  taking 
about  0.40  hour  to  complete  each  report. 
About  80  handlers  who  ship  by  rail  at 
some  point  during  a  season  will 
continue  to  use  Form  3,  taking 
approximately  0.20  hour  to  complete 
the  report. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  available  information,  it  is  found 
that  this  interim  final  rule,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Fxirsuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary-  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because: 

(1)  Handlers  are  currently  shipping 
Valencia  oranges  and  will  begin 
shipping  navel  oranges  for  the 
upcoming  1993-94  season  in  October 
and  this  action  will  reduce  the  burden 
of  information  collection  placed  on  such 
handlers  and  on  by-product 
manufacturers; 

(2)  The  committees  unanimously 
recommended  this  action  at  public 
meetings  and  all  interested  persons  had 
an  opportunity  to  provide  input; 

(3)  This  action  relaxes  reporting 
requirements; 

14)  California-Arizona  orange  handlers 
are  aware  of  this  action  and  need  no 
additional  time  to  comply  with  the 
relaxed  requirements:  and 

(5)  This  rule  provides  a  30-day 
comment  period  and  any  comments 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Parts  907  and 
908 

Marketing  agreements.  Oranges. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  parts  907  and  908  are 
amended  as  follows: 

1.  The  authority  citation  for  both  7 
CFR  parts  907  and  908  is  revised  to  read 
as  follows: 


Authority:  7  U.S.C  601-674. 
(Note:  These  lectlons  will  appear  In  the 
annual  Code  of  Federal  Regulations.] 

PART  907-NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED  PART 
OF  CAUFORNIA 

2.  In  $  907.131.  the  first  sentence  in 
paragraph  (b)(1)  is  revised  to  read  as  set 
forth  below,  and  paragraph  (b)(3)(v)  is 
removed;  paragraphs  {b)(3)(vi)  and 
(b)(3)(vii)  are  redesignated  as  paragraphs 
(b)(3)(v)  and  (b)(3)(vi).  respectively; 
paragraphs  (b)(4)  and  (c)  are  removed, 
and  paragraph  (d)  is  redesignated  as 
paragraph  (c). 

1907.131    By-product  oranges. 

•        •         •         •        • 

(b)  •  •  '  (1)  Any  person  who  desires 
to  acquire  oranges  as  an  approved  by- 
products manufacturer  for  commercial 
processing  into  by-products  exempt 
from  regulation  pursuant  to  §  907.67(b) 
must  first  apply  to  and  obtain  approval 
from  the  committee.  •  •  • 

3.  In  §  907.141.  the  first  two  sentences 
of  paragraph  (a)  are  revised  to  read  as 
follows: 

S  908.1 41    ManifMt  reports. 

(a)  Within  24  hours  after  a  rail  car 
shipment  is  made  by  a  handler,  the 
handler  shall  submit  to  the  committee, 
on  N.O.A.C.  Form  No.  3.  a  manifest 
report  of  all  oranges  so  shipped.  Such 
report  shall  show  the  rail  car  number  for 
each  shipment,  together  with  the 
quantity  by  sizes  per  carton,  of  each 
shipment  made  within  the  United  States 
or  to  Canada,  or  to  Alaska.  •  •  •   • 


PART  908— VALENaA  ORANGES 
GROWN  IN  ARIZONA  AND 
DESIGNATED  PART  OF  CAUFORNIA 

4.  In  §  908.131.  the  first  sentence  of 
paragraph  (b)(1)  is  revised  to  read  as  set 
forth  below,  and  paragraph  (b)(3)(v)  is 
removed;  paragraphs  (b)(3)(vi)  and 
(b)(3)(vii)  are  redesignated  as  paragraphs 
(b)(3)(v)  and  (b){3)(vi),  respectively; 
paragraphs  (b)(4)  and  (c)  are  removed, 
and  paragraph  (d)  is  redesignated  as 
paragraph  (c). 

f  908.1 31    By^oduct  ofanges. 

(b)  *  *  •  (Ij  Any  person  who  desires 
to  acquire  oranges  as  an  approved  by- 
products manufacturer  for  commercial 
processing  Into  by-products  exempt 
from  regulation  pursuant  to  §  908.67(b) 
must  firat  apply  to  and  obtain  approval 
from  the  committee.  •  •  • 

5.  In  §  908.141.  the  first  two  sentences 
of  paragraph  (a)  are  revised  to  read  as 
follows: 


S908.141    ManifMt  report*. 

(a)  Within  24  houn  after  a  rail  car 
shipment  is  made  by  a  handler,  the 
handler  shall  submit  to  the  committee, 
on  V.O.A.C.  Form  No.  3.  a  manifest 
report  of  all  oranges  so  shipped.  Such 
report  shall  show  the  rail  car  number  for 
each  shipment,  together  with  the 
quantity  by  sizes  per  carton,  of  each 
shipment  made  within  the  United  States 
or  to  Canada,  or  to  Alaska.  *  *  * 
•        •        •        •        • 

Dated:  October  8. 1993. 
Robert  C  Keeney. 

Deputy  Direcior.  Fruit  and  Vegetable  Division. 
(FR  Doc.  93-25282  Filed  10-13-93;  8:45  am) 
BuuNacooc  Mio-oa-p 

7  CFR  Parts  907  and  908 
[Docket  No.  FV93-907-2FR] 

Naval  and  Valencia  Oranges  Grown  in 
Arizona  and  Designated  Parts  of 
California;  Suspension  of  Volume 
Provisions 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule;  suspension. 

SUMMARY:  This  action  suspends  the 
provisions  of  the  Federal  marketing 
orders  (orders)  regulating  navel  and 
Valencia  oranges  grown  in  Arizona  and 
designated  parts  of  CaUfomia  associated 
with  volume  regulations.  This  action  is 
taken  in  response  to  evidence  of 
widespread  circumvention  of  the 
current  programs  as  well  as  division  and 
turmoil  within  the  orange  industry.  Tbe 
suspension  will  be  in  effect  until  a 
satisfactory  resolution  of  industry 
differences  is  achieved. 
EFFECTIVE  DATE:  This  action  becomes 
effective  on  October  14, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Hessel.  Marketing  Specialist. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division, 
AMS.  USDA.  room  2522-S.  P.O.  Box 
96456,  Washington.  D.C.  20090-6456; 
telephone:  (202)  690-0992;  or  Maureen 
T.  Fello.  California  Marketing  Field 
Office.  Marketing  Order  Administration 
Branch.  F&V,  AMS.  USDA.  2202 
Monterey  Street,  suite  102B.  Fresno. 
California.  93721;  telephone:  (209)  487- 
5901. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  issued  under  Marketing  Order 
Nos.  907  and  908  (7  CFR  parts  907  and 
908),  as  amended,  regulating  the 
handling  of  navel  and  Valencia  oranges 
grown  in  Arizona  and  designated  parts 
of  California,  hereinafter  referred  to  as 
the  "orders."  These  orders  are  effective 
tinder  the  Agricultural  Marketing 
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Agreement  Act  of  1937,  as  amended  (7 
U.S.C  601-674).  hereinafter  referred  to 
as  the  "Act." 

This  action  has  been  reviewed  by  the 
Department  of  Agriculture  (Department) 
in  accordance  with  Etopartmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rule. 

This  action  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  action  will 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  action. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  130  handlers 
of  navel  oranges  and  125  handlers  of 
Valencia  oranges  who  are  subject  to 
regulation  under  the  respective 
marketing  orders  and  approximately 
4,000  producers  of  navel  oranges  and 
3,700  producers  of  Valencia  oranges  in 
the  regulated  areas.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 


121.601]  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of 
producers  and  handlers  of  California- 
Arizona  navel  and  Valencia  oranges 
may  be  classified  as  small  entities. 

The  orders  regulate  the  handling  of 
navel  and  Valencia  oranges  grown  in 
Arizona  and  parts  of  California.  Both 
orders  provide,  among  other  things,  for 
weekly  volume  regulations  by  district  as 
needed  throughout  the  marketing  year. 

This  action  suspends,  for  an 
indefinite  period,  certain  provisions  of 
the  orders  associated  with  volume 
regulations.  Specifically,  such 
provisions  of  the  orders  are  found  in 
§§  907.13.  907.14.  907.50.  907.51, 
907.52.  907.53,  907.54.  907.55,  907.56, 
907.57.  907.59.  907.60,  907.61.  907.61a, 
907.62,  907.64.  907.65,  907.80,  907.108, 
907.110.  907.111.  907.113,  907114. 
907.116,  907.117,  907.120,  907.131. 
907.133,  908.14,  908.15.  908.50.  908.51, 
908.52,  908.54.  908.55.  908.56,  908.57, 
908.59.  908.60,  908.61.  908.61a,  908.62, 
908.64,  908.65,  908.80,  908.108. 
908.110.  908.111,  908.113,  908.114, 
908.116,  908.117.  908.120.  908.131.  and 
908.133.  Several  other  volume 
provisions  which  also  provide  the 
committees  information  useful  for 
statistical  purposes,  marketing 
evaluation,  and  assessments  are  not 
being  suspended. 

On  June  18. 1993.  the  Secretary 
announced  in  a  press  release  that  the 
substantial  number  of  lawsuits 
associated  with  the  orders  indicates  that 
the  orders  are  not  working  as  well  as 
they  should  and  that  these  lawsuits 
have  hurt  growers,  pickers,  packers,  and 
consumers.  Most  of  these  lawsuits 
involve  the  volume  regulation 
provisions  of  the  orders.  Scrutiny  of  the 
orders  resulting  from  the  lawsuits 
indicates  that  there  is  widespread 
circumvention  of  the  current  order 
regulations  and  that  there  is  division 
and  turmoil  within  the  orange  industry 
related  to  orange  marketing  orders  and 
volumfe  controls.  The  widespread 
circumvention  of  volume  regulations 
decreases  the  effectiveness  of  the  orders 
in  providing  for  orderly  marketing  and 
improved  producer  returns.  The 
Department  is  therefore  suspending  the 
volume  regulation  provisions  of  the 
orders  until  a  satisfactory  resolution  of 
industry  differences  is  achieved. 

The  information  collection 
requirements  contained  in  the 
referenced  sections  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  44  U.S.C.  chapter  35 
and  have  been  assigned  OMB  numbers 


0581-0116  for  navel  oranges  and  0581- 
0121  for  Valencia  oranges. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Thus,  it  is  found  that  the  provisions 
detailed  below,  at  this  time,  do  not  tend 
to  effectuate  the  declared  policy  of  the 
Act. 

It  is  also  found  and  determined  upon 
good  cause  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  or  to 
engage  in  further  public  procedure  prior 
to  putting  this  action  into  effect  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  l>ecause:  (1)  Growers 
and  handlers  are  aware  of  this  action 
since  it  was  announced  in  a  press 
release  issued  by  the  Secretary  on  June 
18,  1993;  (2)  this  action  relieves 
restrictions  on  handlers  by  suspending 
the  volume  requirements  regulating  the 
handling  of  oranges  pursuant  to  the 
orders;  and  (3)  no  useful  purpose  would 
be  served  by  delaying  this  action. 

List  of  SubiecU  in  7  CFR  Parts  907  and 
908 

Marketing  agreements,  Oranges, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  7  CFR  parts  907  and  908 
are  amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  907  and  908  continues  to  read  as 
follows: 

Authority:  7  U.S.C  601-674. 
Note:  The  following  sections  will  appear  in 
the  Code  of  Federal  Regulations. 

PART  907— NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED  PART 
OF  CALIFORNIA 

§§907.13 end  907.14    [Suspended] 

2.  Sections  907.13  and  907.14,  are 
suspended  in  their  entirety. 

§907.50    [Suspended  in  Pari] 

3.  Paragraph  (a)(3)  of  §  907.50  is 
suspended  in  its  entirety. 

§907.5    [Suspended  in  Part] 

4.  In  the  heading  for  §  907.51,  the 
word  "volume"  is  suspended. 

5.  Paragraph  (a)  of  §907.51  is 
suspended  in  its  entirety. 

6.  In  the  introductory  text  of 
paragraph  (b)  of  §  907.51,  the  words 
"shall  provide  equity  of  marketing 
opportunity  to  handlers  in  all  districts 
and"  are  suspended. 

7.  Paragraphs  (c)  and  (d)  in  §  907.51 
are  suspended  in  their  entirety. 
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f  907.52    [Suspw^dMf] 

8.  Section  907.52  is  suspended  in  its 

entirety. 

§907.53    [Suspended  In  Part] 

9.  In  paragraph  (a)  of  §907.53.  the 
words  "and  for  allotments"  are 
suspended. 

10.  In  paragraph  (e)  of  §  907.53.  in  the 
second  sentence,  the  words  "If  it  is 
determined  by  the  committee  that  any 
person  who  has  lost  control  of  oranges 
as  required  by  paragraph  (c)  of  this 
section  has  handled  a  quantity  of  such 
oranges  less  than  the  quantity  that  could 
have  been  handled  under  the  allotments 
issued  thereon,  the  quantity  of  oranges 
available  for  current  shipment  by  such 
person  shall  be  adjusted  by  deducting 
therefrom,  over  such  period  as  may  be 
determined  by  the  committee  a  quantity 
of  oranges  equivalent  to  the  quantity 
upon  which  allotments  were  issued  but 
which  were  not  utilized  thereon  and." 
are  suspended* 

11.  In  paragraph  (Oof  §907.53,  the 
words  "or  has  remaining  a  quantity 
smaller  than  his  allotment"  and  the 
words  "so  that  his  allotment  based 
thereon  shall  not  exceed  the  quantity  of 
oranges  remaining  under  his  control; 
except  that  he  shall  receive  his 
allotments  on  his  full  prorate  base  to  the 
extent  necessary  to  pay  back  loans  for 
which  he  is  obligated  in  any  week  that 
repayment  of  loans  may  be  due"  are 
suspended. 

12.  In  paragraph  (h)  of  §  907.53,  in  the 
first  sentence,  the  words  "Each  week 
during  the  marketing  season  when 
volume  regulation  is  likely  to  be 
recommended,"  and  the  words  "and  for 
allotments"  are  suspended. 

§§907.54-907.57,  907.59-907.61  ■ 
(Suspended] 

13.  Sections  907.54,  907.55,  907.56. 
907.57,  907.59,  907.60.  907.61.  907.61a 
are  suspended  in  their  entirety. 

§907.62    [Suspended  In  Pert] 

14.  In  §  907.62,  the  words  "and 
allotments"  are  suspended. 

§907.64    [Suspended  in  Part] 

15.  In  §  907.64,  in  the  second 
sentence,  the  words  "weekly  allotment 
issued  to  such  handler  when  volume 
regulation  is  in  effect,  and  the"  and  the 
words  "when  volume  regulation  is  not 
in  effect"  are  suspended. 

§907.65    [Suspended  In  Part] 

16.  In  §  907.65.  the  third  sentence 
"Shipments  of  oranges  under  exemption 
certificates  issued  pursuant  to  this 
section  shall  be  subject  to  and  limited 
by  such  regulations  as  may  be  effective 
under  §  907.52  at  the  time  of  the 
respective  shipment."  is  suspended. 


§907.80    [Suspended  in  Part] 

17.  In  §  907.80.  the  words  "no  person 
shall  handle  oranges  during  any  week  in 
which  a  regulation  issued  by  the 
Secretary  pursuant  to  §  907.52  is  in 
effect,  unless  such  oranges  are,  or  have 
been,  handled  pursuant  to  an  allotment 
therefor,  or  imless  such  person  is 
otherwise  permitted  to  handle  such 
oranges  under  the  provisions  of  this 
part;  and"  are  suspended. 

§907.106    [Suspended  In  Part] 

18.  In  paragraph  (a)  of  §  907.108.  the 
words  "and  allotments"  are  suspended. 

19.  In  paragraph  (c)  of  §  907.108  the 
last  sentence  reading  "Such  quantity 
shall  be  added  during  the  same  periods 
in  which  the  deductions  are  effected  in 
accordance  with  the  provisions  of 
paragraph  (d)  of  this  section."  is 
suspended. 

20.  Paragraphs  (d)  and  (e)  of  §  907.108 
are  suspended  in  their  entirety. 

§§  907.1 10  and  907.1 1 1 :  907.1 1 3  and 
907.114;  and  907.116  and  907.117 
[Suspended] 

21.  Sections  907.110.  907.111. 
907.113.  907.114.  907.116.  and  907.117. 
of  the  Subpart  Rules  and  Regulations  are 
suspended  in  their  entirety. 

§907.120    [Suspended  In  Part] 

22.  In  paragraph  (e)  of  §  907.120  the 
first  sentence  "If  volume  regulation  is  in 
effect  at  the  time  exemption  certificates 
are  issued,  such  exemption  certificates 
may  be  used  only  to  the  extent  that 
allotment  has  been  issued  under  volume 
regulations  for  the  oranges  covered 
thereby."  and  the  words  "subject  to  the 
handler's  allotment  under  volume 
regulation."  in  the  last  sentence,  are 
suspended. 

§907.131    [Suspended  In  Part] 

23.  In  paragraph  (a)  of  §  907.131  the 
words  "(1)  such  oranges,  are,  or  have 
been,  handled  pursuant  to  an  allotment 
therefor;  or  (2)"  are  suspended. 

§907.133    [Suspended  In  Part] 

24.  In  the  first  sentence  of  paragraph 
(a)  of  §  907.133.  the  words  "volume  or" 
are  suspended. 

§907.133    [Suspended  in  Part] 

25.  In  the  penultimate  sentence  of 
paragraph  (a)  of  §  907.133,  the  words 
"volume  or"  are  suspended. 

§907.133    [Suspended  In  Part] 

26.  In  paragraph  (c)  of  §907.133.  in 
the  first  sentence,  the  words  "volume 
and"  are  suspended. 


PART  908— VALENCIA  ORANGES 
GROWN  IN  ARIZONA  AND 
DESIGNATED  PART  OF  CAUFORNIA 

§§908.14  and  908.15    [Suspended] 

27.  Sections  908.14  and  908.15  are 
suspended  in  their  entirety. 

§908.50    [Suspended  in  Part] 

28.  Paragraph  (a)(3)  of  §  908.50  is 
suspended  in  its  entirety. 

§  908.51    (Suspended  In  Part] 

29.  In  the  heading  for  §  908.51,  the 
word  "volume"  is  suspended. 

30.  Paragraph  (a)  of  §  908.51  is 
suspended  in  its  entirety. 

31.  In  the  introductory  text  of 
paragraph  (b)  of  §  908.51.  the  words 
"shall  provide  equity  of  marketing 
opportunity  to  handlers  in  all  districts 
and"  are  suspended. 

32.  Paragraphs  (c)  and  (d)  in  §908.51 
are  suspended  in  their  entirety. 

§908.52    [Suspended] 

33.  Section  908.52  is  suspended  in  its 
entirety. 

§908.53    [Suspended  in  Part] 

34.  In  paragraph  (a)  of  §  908.53.  the 
words  "and  for  allotments"  are 
suspended. 

35.  In  paragraph  (e)  of  §  908.53.  in  the 
second  sentence,  the  words  "If  it  is 
determined  by  the  committee  that  any 
person  who  has  lost  control  of  oranges 
as  required  by  paragraph  (c)  of  this 
section  has  handled  a  quantity  of  such 
oranges  less  than  the  quantity  that  could 
have  been  handled  under  the  allotments 
issued  thereon,  the  quantity  of  oranges 
available  for  current  shipment  by  such 
person  shall  be  adjusted  by  deducting 
therefrom,  over  such  period  as  may  be 
determined  by  the  committee  a  quantity 
of  oranges  equivalent  to  the  quantity 
upon  which  allotments  were  issued  but 
which  were  not  utilized  thereon  and," 
are  suspended. 

36.  In  paragraph  (f)  of  §  908.53.  the 
words  "or  has  remaining  a  quantity 
smaller  than  his  allotment"  and  the 
words  "so  that  his  allotment  based 
thereon  shall  not  exceed  the  quantity  of 
oranges  remaining  under  his  control; 
except  that  he  shall  receive  his 
allotments  on  his  full  prorate  base  to  the 
extent  necessary  to  pay  back  loans  for 
which  he  is  obligated  in  any  week  that 
repayment  of  loans  may  be  due"  are 
suspended. 

37.  In  paragraph  (h)  of  §  908.53,  in  the 
first  sentence,  the  words  "Each  week 
during  the  marketing  season  when 
volume  regulation  is  likely  to  be 
recommended,"  and  the  words  "and  for 
allotments"  are  suspended. 
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fS  908.54-008^  and  908.59-M8.61a 

[SutpwHtod] 

38.  Sections  908.54,  908.55.  908.56, 
908.57.  908.59.  908.60.  908.61.  908.61a 
are  suspended  in  their  entirety. 

1908.62    [Suspandad  In  Part] 

39.  In  §  908.62.  the  words  "and 
allotments"  are  suspended. 

S  908.64    [SuaiMndad  in  Part] 

40.  In  §  908.64.  the  words  "weekly 
allotment  issued  to  such  handler  when 
volume  regulation  is  in  effect,  and  the" 
and  the  words  "when  volimie  regulation 
is  not  in  effect"  are  suspended. 

f  908.65    [SuapandMl  In  Part] 

41.  In  §  908.65.  the  third  sentence. 
"Shipments  of  oranges  under  exemption 
certihcates  issued  pursuant  to  this 
section  shall  be  subject  to  and  limited 
by  such  regulations  as  may  be  effective 
under  §  908.52  at  the  time  of  the 
respective  shipment."  is  suspended. 

1908.80    [Suapanded  In  Part] 

42.  In  §  908.80,  the  words  "no  person 
shall  handle  oranges  during  any  week  in 
which  a  regulation  issued  by  the 
Secretary  pursuant  to  §  908.52  is  in 
eKect.  unless  such  oranges  are,  or  have 
been,  handled  piirsuant  to  an  allotment 
therefor,  or  unless  such  person  is 
otherwise  permitted  to  handle  such 
oranges  under  the  provisions  of  this 
part:  and"  are  suspended. 

f  008.108    [Suapandad  In  Part] 

43.  In  paragraph  (a)  of  §  908.108,  the 
words  "and  allotments"  are  suspended. 

44.  In  paragraph  (b)  of  S  908.108  the 
last  sentence  reading  "Such  quantity 
shall  be  added  during  the  same  periods 
in  which  the  deductions  are  effected  in 
accordance  with  the  provisions  of 
paragraph  (c)  of  this  section."  are 
suspended. 

1908.108    [Suapandad  In  Part] 

45.  Paragraphs  (c)  and  (d)  of  §  908.108 
are  suspended  in  their  entirety. 

if  908.110  and  908.111;  908.113  and 
908.114;  and  908.116  and  908.117 
[Suapandad] 

46.  Sections  908.110.  908.111. 
908.113,  908.114.  908.116,  and  908.117, 
of  the  Subpart  Rules  and  Regulations  are 
suspended  in  their  entirety. 

1908.120    [Suapandad  in  Part] 

47.  In  paragraph  (e)  of  §  908.120  the 
first  sentence  "If  volume  regulation  is  in 
effect  at  the  time  exemption  certificates 
are  issued,  such  exemption  certificates 
may  be  used  only  to  the  extent  that 
allotment  has  been  issued  under  volume 
regulations  for  the  oranges  covered 
thereby."  and  the  words  "subject  to  the 


handler's  allotment  under  volume 
regulation,"  are  suspended. 

1908.131    [Suapandad  in  Part] 

48.  In  paragraph  (a)  of  §  908.131  the 
words  "(1)  such  oranges,  are  or  have 
been,  handled  pursuant  to  an  allotment 
therefor:  or  (2)"  are  suspended. 

1908.133    [Suapwidad  In  Part] 

49.  In  the  first  sentence  of  paragraph 
(a)  of  §908.133,  the  words  "volume  or" 
and  "or  both"  are  suspended. 

50.  In  the  penultimate  sentence  of 
paragraph  (a)  of  S  908.133.  the  words 
"volume  or"  are  suspended. 

51.  In  paragraph  (b)  of  §  908.133,  the 
words  "volume  and"  are  suspended  in 
both  places  where  they  appear. 

52.  In  paragraph  (c)  of  %  908.133,  the 
words  "volume  and"  are  suspended. 

Dated:  October  4. 1993. 
Patricia  Janaan. 

Deputy  Assistant  Secretary.  Marketing  and 
Inspection  Services. 
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7  CFR  Part  928 

[Dockal  No.  FV93-928-2;  Amandmant  1] 

Exp«nsM  and  Aaaeasntent  Rata  for 
Papayaa  Grown  In  Hawaii 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  amended  interim  final 
rule  authorizes  a  decrease  in  expenses 
and  reduces  the  assessment  rate 
established  for  the  1993-94  fiscal  year 
under  Marketing  Order  No.  928.  This 
action  will  enable  the  Papaya 
Administrative  Committee  (PAC)  to 
decrease  expenses  and  assessment  rate 
in  a  reasonable  manner  necessary  to 
administer  the  program.  Funds  to 
administer  this  program  are  derived 
from  assessments  on  handlers. 
DATES:  Effective  July  1.  1993.  through 
June  30.  1994.  Comments  received  by 
November  15.  1993,  will  be  considered 
prior  to  any  finalization  of  this  interim 
final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule  to:  Docket  Clerk, 
Fruit  and  Vegetable  Division.  AMS, 
USDA.  P.O.  Box  96456,  room  2523-S. 
Washington.  IX  20090-6456.  or  by 
Facsimile  (202)  720-5698.  Three  copies 
of  all  written  material  shall  be 
submitted,  and  they  will  be  made 
available  for  pubUc  inspection  in  the 
office  of  the  Docket  Clerk  during  regular 


business  hours.  All  comments  should 
reference  the  docket  number,  date,  and 
page  number  of  this  issue  of  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Britthany  E.  Beadle,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456.  room  2525-S.  Washington. 
DC  20090-6456;  telephone:  (202)  720- 
5127;  or  Kurt  J.  Kimmel,  Cahfomia 
Marketing  Field  Office,  Fruit  & 
Vegetable  Division,  AMS,  USDA.  2202 
Monterey  Street,  suite  102  B,  Fresno. 
Cahfomia  93721.  telephone:  (209)  487- 
5901. 

SUPPLEMENTARY  INFORMATION:  This 
amended  interim  final  rule  is  issued 
under  Marketing  Agreement  and 
Marketing  Order  No.  928.  as  amended  (7 
CFR  part  928).  regulating  the  handling 
of  papayas  grown  in  Hawaii,  hereinafter 
referred  to  as  the  order.  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  Act. 

This  amended  rule  has  been  reviewed 
by  the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-maior"  rule. 
'  This  amendea  interim  final  rule  has 
been  reviewed  under  Executive  Order 
12778.  Qvil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  papayas  grown  in  Hawaii  are 
subject  to  assessments.  It  is  intended 
that  the  assessment  rate  as  issued  herein 
will  be  applicable  to  all  assessable 
papayas  handled  during  the  1993-94 
fiscal  year,  beginning  July  1. 1993. 
through  June  30. 1994. This  rule  will 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act.  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his/her  principal 
place  of  business,  has  jurisdiction  in 
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equity  to  review  the  Socretary's  niling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  <ute 
of  the  entry  of  the  ruling.        * 

Pursuant  to  requirements  set  faith  in 
the  Regxilatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  A^cultiiral 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  120  papaya 
handlers  subject  to  regulation  under  the 
marketing  order  covering  frosh  papayas 
grown  in  Hawaii,  and  approximately 
300  producers  of  papayas  in  Hawaii. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601]  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricult\iral  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  llie 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

This  marketing  order,  administered  by 
the  Department,  requires  that  the 
assessment  rate  for  a  particular  fiscal 
period  shall  apply  to  all  assessable 
papayas  handled  from  the  beginning  of 
such  period.  An  annual  budget  of 
expenses  and  an  assessment  rate  is 
prepared  by  the  PAC  and  submitted  to 
the  Department  for  approval.  The  PAC 
members  are  handlers  and  producers  of 
Hawaii  papayas.  They  are  familiar  with 
the  PAC's  needs  and  with  the  costs  for 

f;oods,  services,  and  personnel  in  their 
ocal  area  and  are  thus  in  a  position  to 
formulate  appropriate  budgets.  The 
budget  is  formulated  and  discussed  in 
public  meetings.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  PAC  is  derived  by  dividing 
anticipated  expenses  by  the  expected 
pounds  of  fruit  shipped.  Because  that 
rate  is  applied  to  actual  shipments,  it 
must  be  established  at  a  rate  which  will 
produce  sufficient  income  to  pay  the 
PAC's  expected  expenses.  The  annual 
budget  and  assessment  rate  are  usually 
recommended  by  the  PAC  shortly  before 
a  season  starts,  and  expenses  are 
incurred  on  a  continuous  basis. 
Therefore,  budget  and  assessment  rate 


approvals  must  b*  expedited  so  dtat  the 
PAC  will  have  funds  to  pay  its 
expenses. 

An  interim  final  rule  was  issued  on 
Jane  14. 1993.  and  published  in  the 
Fed«r«l  iflgHrter  (5«  PR  33759.  June  21. 
1993)  effective  for  the  period  Juhr  1. 
1993.  through  June  30.  1994.  *vith  a  SO- 
day  comment  period  ending  July  21, 
1993.  The  interim  final  rule  authorized 
expenses  of  $700,580  and  an  assessment 
rate  of  $0.0085  per  pound  of  fre^ 
papayas  for  the  1993-94  fiscal  year.  No 
comments  were  filed  on  the  expenses 
and  assessment  rate  in  the  interim  final 
rule. 

Ho%vever.  the  PAC  met  again  on 
August  13, 1993.  and  unanimously 
recommended  decreasing  authorized 
expenses  from  $700,580  to  $597,860,  a 
$102,720  decrease  in  expenses  from  the 
authorized  amount  The  PAC  also 
unanimously  recommended  decreasing 
the  assessment  rate  from  $0.0085  to 
$0.0069,  a  $0.0016  decrease  in  the 
assessment  rate,  based  upon  58  million 
pounds  of  fresh  pap>ayas,  from  the 
cxurently  authorized  assessment  rate. 

This  amended  interim  final  rule 
decreases  authorized  expenses  to 
$597,860,  and  reduces  the  assessment 
rate  to  $0.0069  per  pound  of  fresh 
papayas  for  the  1993-94  fiscal  year 
under  the  order.  Program  income  for  the 
PAC  is  expected  to  decrease  from 
$701,660  to  $599,356,  a  $102,304 
decrease  from  the  previous  estimate. 
Major  program  income  reductions  come 
from  a  $92,800  decrease  in  assessment 
income  due  to  the  lower  assessment  rate 
and  a  $9,504  reduction  in  income  from 
the  Department's  Foreign  Agricultural 
Service. 

The  $102,720  decrease  in  expenses 
results  bom  expense  reductions.  Major 
expense  reductions  include  $60,600  in 
salaries  and  wages.  $18,100  in  office 
rent.  $17,300  in  auto  expenses,  and 
$9,500  in  Japanese  advertising  and 
promotion.  The  projected  income  over 
expenses  has  increased  from  $1,080  to 
$1,496,  a  $416  increase  from  the  airrent 
amount.  The  excess  funds  will  be  added 
to  the  PAC's  operational  reserve. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  would  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 


information  and  recommendation 
submitted  by  the  PAC  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effiactuate  the  declared 
policy  of  the  Act 

Pursuant  to  5  U.S.C  553,  it  is  &>uik1 
and  determined  upon  good  oatise  that  it 
is  impracticable,  unnecessary,  and 
contrary  to  the  public  Interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because: 

(1)  lliis  action  authorizes  a  decrease 
in  expenses  and  reduces  the  assessment 
rate  established  for  the  1993-94  fiscal 
year  and  should  be  made  effective  as 
soon  as  possible; 

(2)  This  interim  final  rule  provides  a 
30-day  comment  period,  and  all 
comments  timely  received  wrill  be 
considered  prior  to  finalization  of  this 
action. 

List  of  Sublects  in  7  CFR  Part  928 

Marketing  agreements,  Papayas, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  In  the 
preamble,  7  CFR  part  928  is  amended  as 
follows: 

PART  92S-PAPAYAS  GROWN  IN 
HAWAU 

1.  The  authority  citation  for  7  CFR 
Part  928  is  revised  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 

"     2.  Section  928.233  is  revised  to  read 
as  follows. 

Note:  This  section  will  not  appear  in  Ae 
annual  Code  of  Federal  Regulations. 

1926.233  Expenses  and  Assessment  Rate. 

Expenses  of  $597,860  by  the  Papaya 
Administrative  Committee  are 
authorized  and  an  assessment  rate  of 
$0.0069  per  pound  on  assessable 
papayas  is  established  for  the  fiscal  year 
ending  June  30. 1994.  Unexpended 
funds  may  be  carried  over  as  a  reserve. 

Dated:  October  7, 1993. 
Robert  C  Keeney. 

Deputy  Dinctor,  Fruit  and  Vegetabk  Division. 
(FR  Doc  9S-2S177  Filed  10-13-03;  •:45  ami 
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7  CFR  Part  931 

[Docket  No.  FV93-931-1FIR] 

Fresh  Bartlett  Pears  Grown  in  Oregon 
and  Washington;  Expenses  and 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agricultxire  (Department)  is  adopting 
without  change,  the  provisions  of  the 
interim  final  r\ile  that  authorized 
expenses  and  estabUshed  an  assessment 
rate  for  the  Northwest  Fresh  Bartlett 
Pear  Marketing  Committee  (Committee) 
under  M.O.  931  for  the  1993-94  fiscal 
year.  Authorization  of  this  budget 
enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  the  program  are 
derived  from  assessments  on  handlers. 
EFFECTWE  OATl:  July  1. 1993,  through 
June  30,  1994. 

FOn  FURTHER  INFORMATION  CONTACT. 
Britthany  E.  Beadle,  Marketing  C^er 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456.  telephone:  202-720- 
5127;  or  Teresa  L.  Hutchinson, 
Northwest  Marketing  Field  Office,  Fruit 
and  Vegetable  Division,  AMS,  USDA. 
Green-Wyatt  Federal  Building,  room 
369, 1220  Southwest  Third  Avenue, 
Portland,  Oregon  97204,  telephone: 
503-326-2724. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  141  and  Marketing  Order  No.  931, 
both  as  amended  (7  CFR  part  931), 
regulating  the  handling  of  fresh  Bartlett 
pears  grown  in  Oregon  and  Washington. 
The  marketing  agreement  and  order  are 
effective  imder  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  (Department) 
in  accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rule. 

This  interim  final  rule  has  been 
reviewed  xmder  Executive  Order  12778, 
Qvil  Justice  Reform.  Under  the 
marketing  order  now  in  efiect,  Bartlett 
pears  grown  in  Oregon  and  Washington 
are  subject  to  assessments.  Funds  to 
administer  the  Bartlett  pear  marketing 
order  are  derived  from  such 
assessments.  It  is  intended  that  the 
assessment  rate  as  specified  herein  will 


be  applicable  to  all  assessable  pears 
during  the  1993-94  fiscal  period 
beginning  July  1, 1993,  through  June  30, 
1994.  This  final  rule  will  not  preempt 
any  state  or  local  laws,  regulations,  or 
poUcies.  imless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obUgation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the. 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  piupose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  65  hanolers 
regulated  under  the  marketing  order 
each  year  and  approximately  1,800 
producers  of  Bartlett  pears.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  Bartlett  pear  handlers  and 
producers  in  Oregon  and  Washington 
may  be  classified  as  small  entities. 

The  budget  of  expenses  for  the  1993- 
94  fiscal  period  was  prepared  by  the 
Northwest  Fresh  Bartlett  Pear  Marketing 
Committee  (Committee),  the  agency 
responsible  for  local  administration  of 
the  marketing  order,  and  submitted  to 
the  Department  for  approval.  The 


members  of  the  Committee  are 
producers  and  handlers  of  Bartlett 
pears.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs 
for  goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget.  The  budget  was 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  had  an  opportimity  to 
participate  and  provide  input 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  fresh  Bartlett  pears  grown 
in  Oregon  and  Washington.  Because  that 
rate  will  be  applied  to  actual  shipments, 
it  must  be  established  at  a  rate  that  will 
provide  sufficient  income  to  pay  the 
Committee's  expenses. 

The  Committee  met  on  June  3, 1993. 
and  imanimously  recommended  a 
1993-94  budget  of  $112,425,  which  is 
$3,965  less  than  the  previous  year. 
Decreases  in  budgeted  expenses  include 
those  for  Committee  meetings  and  the 
contingency  fund.  These  decreases  will 
be  partially  offset  by  increases  in 
salaries,  benefits,  imemployment,  and 
payroll  taxes. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0,025  per  standard  box,  or  equivalent, 
the  same  as  last  season.  This  rate,  when 
applied  to  anticipated  pear  shipments  of 
2,673,400  standard  boxes,  will  yield 
$66,835  in  assessment  income. 
Assessment  income,  combined  with 
$5,100  from  other  income,  and  $40,490 
from  the  Committee's  authorized 
reserve,  will  be  adequate  to  cover 
budgeted  expenses.  The  withdrawal  of 
$40,490  from  the  Committee's 
authorized  reserve  will  result  in  no 
reserve  remaining  at  the  end  of  the 
1993-94  fiscal  year. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

An  interim  final  rule  was  published 
in  the  Federal  Register  (58  FR  40720, 
July  30, 1993)  and  provided  a  30-day 
comment  period  for  interested  persons. 
No  comments  were  received. 

It  is  foimd  that  the  expenses  for  the 
marketing  order  covered  in  this  rule  are 
reasonable  and  likely  to  be  incurred  and 
that  such  expenses  and  assessment  rate 
to  cover  such  expenses  will  tend  to 
effectuate  the  declared  policy  of  the  Act 
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It  is  further  found  that  good  causa 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  afler 
pubhcation  in  the  Federal  Register  (5 
U.S.C  553)  because  the  Committee  need 
to  have  siifficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1993-94  fiscal 
year  for  the  pirogram  began  on  July  1. 
1993.  The  marketing  order  requires  that 
the  rate  of  assessment  for  the  fiscal  year 
apply  to  all  assessable  Bartlett  pears 
hancUed  during  the  fiscal  year.  In 
addition,  handlers  are  aware  of  this 
action  which  was  recommended  by  the 
Committee  at  a  pubUc  meeting  and 
published  in  the  Federal  Register  as  an 
interim  final  rule.  No  comments  were 
received  oooceming  the  interim  final 
rule  that  is  adopted  in  this  action  as  a 
final  rule  without  change. 

List  of  Subiects  ia  7  CFR  Part  931 

Marketing  agreements.  Pears. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  931  is  amended  as 
follows: 

PART  931— FRESH  BARTLETT  PEARS 
GROWN  M  OREGON  AND 
WAStflNGTON 

1.  The  authority  citation  for  7  CFR 
part  931  is  revised  to  read  as  follows: 

Antfaoritr  7  U.S.C  601-674. 

2.  The  interim  final  rule  adding 

§  931.228  which  was  published  at  58  FR 
40721.  is  adopted  as  a  final  rule  without 
change. 

Dated:  October  7. 1993 
Robert  C  KMoey. 

Deputy  Dinctor,  FniH  and  Vegetabie  Division. 
(FR  Doc.  93-25176  Filed  10-1 J-93:  8:45  ami 

BUMQ  CODE  MIO-Oa-r 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  101 

Administration;  Correction 

agency:  Small  Business  Administration. 
ACnOfC  Final  rule:  correction. 

SUMMARY:  This  document  r^orrects  errors 
in  the  final  rule  which  appeared  in  the 
Federal  Register,  oa  August  23, 1993.  at 
58  FR  44436.  which  amended  the 
delegation  of  authority  granting  locm 
approval  authority  and  authority  to 
approve  guaranties  of  section  503  and 
section  504  debentures  issued  by 
certified  devek^ment  companies. 
However,  the  final  rule  listed 
incocrectly  the  vahM  of  guaranties  of 


section  503  or  504  debentures  issued  by 
certified  development  companies  that 
certain  SBA  officials  may  approve  or 
decUne.  This  document  will  correct 
those  errors. 

FOR  FURTHER  MFORMAIKM  CONTACT: 
Charles  R.  Hertzberg.  Assistant 
Administrator  for  Financial  Assistance. 
(202) 205-6490. 

8UPPl£MENTAAV  MPORMATION:  On  August 
23, 1993.  SBA  published  a  final  rule 
which  amended  the  delegation  of 
authority  granting,  inter  alia,  loan 
approval  authority  and  authority  to 
approve  guaranties  of  section  503  and 
section  504  debentures  issued  by 
certified  development  companies.  (SB 
FR  44436) 

SBA  is  publishing  this  document  to 
correet  errors  contained  in  the  final  rule. 
Specifically,  the  final  rule  listed 
incorrectly  the  value  of  guaranties  of 
section  503  and  section  504  debentures 
issued  by  certified  development 
companies  that  may  be  approved  or 
denied  by  the  following  SBA  officials: 
Branch  Manager;  Chief,  Financing,  D/G; 
and  Assistant  Branch  Manager  for 
Finance  A  Investment  (F&I).  The 
amounts  listed  in  amendment  number  3 
(58  FR  44437.  first  a^umn]  should  read 
as  follows: 

PART  III— OTHER  FINANCIAL  AND 
GUARANTY  PROGRAMS 

Section  A— Section  503/504  Debenture 
Guaranty  Approval  Authority  (Small 
Business  Investment  Act) 

1.  Section  503/504  Certified 
Development  Company  Debenture 
Guaranty  Approval  Authority  (SBI  Act). 
To  approve  or  decline  guaranties  of 
section  503  or  section  504  debentures 
issued  by  certified  development 
companies  not  exceeding  the  following 
amount  (SBA  share]  for  each  small 
business  being  assisted: 

(1)  Regional  Administrator $1.000X)00 

(2)  ARAyT&l 1.000.000 

(3)  District  Director 1.000.000 

(4)  Deputy  District  Director 1,000.000 

(5)ADD/F&I ljOOO.000 

(6)  Branch  Manf^Bis 800.000 

(7)  Chiet  Financing..- __ 800.000 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


(8)  Assistant  Branch  Maaagan/FU..-.800XK)0 

•         •         •         •         • 

Dated:  October  6. 1903. 
EraUne  B.  Bewlas. 
Administrator. 

(FR  Doc.  ^3-2SZ34  Filed  tO-l»-«3-,  S4S  ami 
BiujNO  cooc  leas-ei-ii 


14  CFR  Part  39 

[Docitet  No.  9»-SW-10-AD:  Araendmeflt 
39-6630;  AD  93-14-06] 

Airworthirtess  Directives;  Sctiweizer 
Aircraft  Corp.  and  Hughes  Helicoptera, 
Inc^  Model  269A.  269A-1,  2698.  269C, 
and  TH-55A  Seriea  HeUcoptera 

AGSiCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  priority  letter  airwortiuness 
directive  (AD),  applicable  to  Schwelzer 
Aircraft  Corporation  and  Hughes 
Helicopters.  Inc.  Model  269.A.  2e9A-l. 
269B.  269C.  and  TH-55A  series 
helicopters  equipped  with  certain  main 
rotor  (M/R)  drive  shafts  (drive  shafts) 
that  cnrrmtly  requires,  for  specified 
conditions,  an  immediate  visual 
inspection  of  the  M/R  drive  shaft  for 
cracks,  distortion,  corrosion,  or  other 
surface  damage.  This  amendment 
requires  a  one-time  inspection  of  certain 
groups  of  drive  shafts  and  replaces  the 
visual  inspection  requirements  with  a 
non-destructive  inspection  (NDI) 
requirement  This  amendment  is 
prompted  by  an  accident  resulting  from 
a  structural  failure  of  a  drive  shaft  and 
reports  of  tooling  marks  on  the  inside 
surface  of  certain  groups  of  drive  shafts. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the  M/R 
drive  shaft,  separation  of  the  M/R  from 
the  helicopter,  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Effective  October  29, 1993. 

The  incorporation  by  reference  of 
certain  pubUcations  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  October  29. 
1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  13. 1993. 
A00f)ESS£S:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  93-SW-lO-AD,  4400 
Blue  Mound  Road.  Fort  Worth.  Texas 
76106. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
Schweixer  Aircraft  Corporation.  P.O. 
Box  147.  Elmira.  New  York  14902.  This 
information  may  be  examined  at  the 
FAA,  Office  of  the  Assistant  Chief 
CounseL  4400  Blue  Mound  Road.  bldg. 
3B.  room  158.  Fort  Worth.  Texas;  or  at 
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the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NVV..  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATtON  CONTACT:  Mr. 
Raymond  J.  O'Neill,  Aerospace 
Engineer,  New  York  Aircraft 
Certification  Office,  ANE-170.  FAA, 
New  England  Region,  181  South 
FYanklin  Avenue,  room  202,  Valley 
Stream.  New  York  11581,  telephone 
(516)  791-7422,  fax  (516)  791-9024. 
SUPPLEMENTARY  INFORMATION:  On 
December  3. 1992,  the  FAA  issued 
Priority  Letter  AD  92-25-14,  to  require, 
when  there  are  persistent  vibrations  or 
an  inability  to  track  and  balance  the 
main  rotor  (M/R),  immediate  inspection 
of  the  M/R  drive  shaft  (drive  shaft)  for 
cracks,  distortion,  corrosion,  or  other 
surface  damage.  That  action  was 
prompted  by  an  accident  resulting  from 
a  drive  shaft  structural  failure  and 
resulting  in  a  loss  of  the  helicopter  and 
two  fatalities.  An  investigation  revealed 
that  the  drive  shaft  severed  just  below 
the  M/R  thrust  bearing.  That  condition, 
if  not  corrected,  could  result  in  a 
structural  failure  of  the  drive  shaft, 
separation  of  the  M/R  from  the 
helicopter  and  subsequent  loss  of 
control  of  the  helicopter. 

Since  the  issuance  of  that  AD,  there 
have  been  reports  of  stress 
concentrations  caused  by  deep  tooling 
marks  on  the  inside  surface  of  the  drive 
shaft  caused  during  manufacture.  On 
January  27, 1993,  Schweizer  Aircraft 
Corporation  instituted  a  special 
ultrasonic  non-destructive  inspection 
(NDI)  for  M/R  drive  shafts.  To  date, 
Schweizer  Aircraft  Corporation  reports 
that  five  defective  drive  shafts  have 
been  found  by  using  this  special 
inspection.  These  defective  drive  shafts 
had  serial  numbers  higher  than  Sllll. 

The  FAA  has  reviewed  and  approved 
Schweizer  Service  Bulletin  B-255.1, 
dated  February  1, 1993,  (SB)  that 
describes  procedures  for  conducting 
visual  and  non-destructive  inspections. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  helicopters  of  this 
same  type  design,  this  AD  supersedes 
Priority  Letter  AD  92-25-14  to  require 
either  an  ultrasonic  or  a  radiographic 
inspection  of  certain  M/R  drive  shafts  as 
prescribed  in  the  AD.  The  required 
actions  are  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 


Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  pubUc  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commimications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  vdll  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
simimarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-adoressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-SW-lO-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 


involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  26. 1979).  If  it 
is  determined  that  this  emergency 
regulation  othervsrise  would  be 
significant  under  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
tuider  the  caption  "ADDRESSES." 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows:  I 

PART  3»-AiRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
•nd  1423: 49  U.S.C  106(g):  and  14  CFR 
11.89. 

139.13    [AMENDED] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD),  Amendment  39-8630,  to  read  as 
follows: 

AD  93-14-06    Sditrsiar  Aircraft 

Coiperalioa  uid  HughM  Helicoptan, 
lac.:  AnModment  39-8630.  Docket 

Number  93-SW-lO-AD.  Supersedes 
Priority  Letter  AD  92-25-14,  issued 
December  3, 1992,  Docket  Number  92- 
ASW-18. 

Applicability:  Model  269A.  269A-1.  269B. 
269C,  and  TH-55A  series  helicopters, 
equipped  with  main  rotor  (M/R)  drive  shafts, 
part  number  (P/N)  269A5305-3  and  -11, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  failure  of  the  M/R 
drive  shaft,  that  could  result  in  separaUon  of 
the  M/R  from  the  helicopter  and  subsequent 
loss  of  control  of  the  helicopter,  accomplish 
the  following: 

(a)  Inspect  the  M/R  drive  shaft,  P/N 
269A530&-3  and  269AS305-11 ,  except  those 
that  have  a  serial  number  with  a  prefix  of 
"SZ"  or  "ZS",  for  cracks,  distortion, 
corrosion,  or  other  sur&ce  damage  using 
either  the  radiographic  inspection  proceduis 
or  the  non-destructive  inspection  procedure 
in  accordance  with  Part  I  of  Schweizer 
Service  Bulletin  B-255.1,  dated  February  1, 
1993  (SB).  Conduct  this  inspection  at  the 
time  intervals  and  under  the  condiUons 
stated  in  the  following: 

(1)  Inspect  M/R  drive  shafts  with  serial 
numbers  (S/N)  SOOOl  through  Sllll  and  any 
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drive  shaft  without  an  "S"  prefix  on  the  S/ 
N.  having  less  than  1.100  hours'  time-in- 
service  on  the  effective  dale  of  this  AD — 

(i)  At  the  next  removal  of  the  drive  shaft; 

(ii)  Within  the  next  600  hours'  time-in- 
service: 

(iii)  Prior  to  attaining  1.200  hours'  total 
time-in-service:  or 

(iv)  Within  one  year  after  the  effiective  date 
of  this  AD.  whichever  occurs  earlier. 

(2)  Inspect  M/R  drive  shafts  with  S/N 
SOOOl  through  Si  111  and  any  drive  shaft 
without  an  "S"  prefix  on  the  S/N  with  1.100 
hours'  or  mora  time-in-service  on  the 
effective  date  of  this  AD — 

(i)  Within  the  next  100  hours'  time-in- 
service:  or 

(ii)  At  the  next  removal  of  the  drive  shaft; 
or 

(iii)  Within  one  year  after  the  effective  date 
of  this  AD.  whichever  occurs  earlier. 

(3)  Inspect  Model  269C  M/K  drive  shafts 
with  S/N  Si  112  and  higher,  regardless  of  the 
number  of  the  total  hours'  time-in-service  on 
the  effective  date  of  this  AD — 

(i)  Within  the  next  25  hours'  time-in- 
service; 

(ii)  At  the  next  removal  of  the  drive  shaft; 
or 

(iii)  Within  one  year  after  the  effective  date 
of  this  AD.  whichever  occurs  earlier. 

(4)  Inspect  the  M/R  drive  shaft  before 
further  flight  if  main  rotor  vibrations  occur 
that  cannot  be  corrected  with  track  and 
balance  procedures,  or  if  main  rotor  track  and 
balance  procedures  are  required  more  than 
once  in  a  25  hour  time-in-service  interval. 

(b)  Inspect  any  replacement  M/R  drive 
shaft  prior  to  installation  in  accordance  with 
the  procedures  in  Part  I  of  the  SB. 

(c)  Replace  any  unairworthy  M/R  drive 
shaft  with  an  airworthy  M/R  drive  shaft 
before  further  flight. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager,  New 
York  Aircraft  Certification  Office.  FAA,  181 
South  Franklin  Avenue,  room  202.  Valley 
Stream.  New  York  11581.  Operators  (hall 
submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager.  New  York  Aircraft  Certification 
Office 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  New  York  Aircraft 
Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199. 
only  for  those  helicopters  that  do  not  exhibit 
M/R  vibrations,  or  uncorrected  out-of-track  or 
out-of-balance  condition  specified  in 
paragraph  (b)  of  this  AD.  The  special  flight 
permit  allows  flight  of  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  inspections  shall  be  done  in 
accordance  with  Schweizer  SB  B-255.1. 
dated  February  1, 1993.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Kagiater  in  accordance  with  5 
U.S.C  5S2(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Schweizer  Aircraft 


Corporation.  P.O.  Box  147.  BUnlra.  New  York 
14902.  Copies  may  be  Inspected  at  the  FAA, 
Office  of  the  Assistant  Chief  Counsel.  4400 
Blue  Mound  Rowl.  bldg.  3B,  room  158.  Fort 
Worth,  Texas:  or  at  the  Office  of  the  Fedval 
Ragiatar.  800  North  Capitol  Street.  NW..  suite 
700.  Washington.  DC 

(g)  This  amendment  becomes  effective  on 
October  29, 1993. 

Issued  in  Fort  Worth,  Texas,  on  July  13. 
1993. 


faaaa  D.  ErickaoB. 

Manager.  Rotortrafi  Directomte.  Aircraft 

Certification  Serrice. 

(FR  Doc.  93-25200  Filed  10-13-93:  8:45  ami 
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14  CFR  Part  71 

CAIrapM*  Dodwt  Na  93-AWP-0] 

Establistunent  of  VOR  Fedarai  Airway 
V-*97;  CA 

AOENCV:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACnON:  Final  rule. 

SUMMARY:  This  action  establishes  VOR 
Federal  Airway  V-597  between  the  San 
Marcus.  CA.  Very  High  Frequency 
Omnidirectional  Range/Tactical  Air 
Navigation  (VORTAC)  and  the  Mission 
Bay,  CA.  VORTAC.  Pilots  are  presently 
issued  several  airway  segments  from 
San  Marcus  to  Mission  Biay.  The 
establishment  of  this  airway  will 
provide  pilots  with  one  airway  segment 
between  the  two  points,  improve  trafGc 
flow,  and  reduce  controller  workload. 
EFFECTIVE  DATE:  0901  UTC.  January  6. 
1994. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Norman  W.  Thomas.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  telephone:  (202) 
267-9230. 

SUPPl£MENTARY  MFORMATION: 

History 

On  June  15. 1993.  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
VOR  Federal  Airway  V-597  between  the 
San  Marcus.  CA.  VORTAC  and  the 
Mission  Bay.  CA.  VORTAC  (58  FR 
33053).  Interested  parties  were  invited 
to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  ob)ecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Domestic 


VOR  Federal  airways  are  published  in 
paragraph  6010(a)  of  FAA  Order 
7400,9A  dated  June  17. 1993.  and 
effective  September  16. 1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298:  July  6.  1993).  The 
airway  listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
VOR  Federal  Airway  V-597  between  the 
San  Marcus.  CA,  VORTAC  and  the 
Mission  Bay.  CA  VORTAC.  Pilots  are 
presently  issued  several  airway 
segments  bom  San  Marcus  to  Mission 
Bay.  The  establishment  of  this  airway 
will  provide  pilots  with  one  airway 
segment  between  the  two  points.  This 
action  improves  trafBc  flow  and  reduces 
controller  workload. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  tecluiical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  t348(a).  1354(a), 
1510;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

f71.1    [AmendMl] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993.  and 
effective  September  16. 1993,  is 
amended  as  follows: 
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Paragraph  60J  0(a)— Domestic  VOR  Federal 
Airways 


V-997    [New] 

From  San  Marcua,  CA;  Fillmore,  CA;  Van 
Nuys,  CA;  INT  Van  Nuys  IOC  and  Seal 
Beach,  CA,  334°  radials;  Seal  Beach; 
CX:eanside,  CA;  to  Mission  Bay,  CA. 
•         •         •         • 

Issued  in  Washington,  DC.  on  October  7, 
1993. 
Hwold  W.  Bwker, 

Manager,  Airspace-Bules  and  Aeronautical 
Information  Division. 

TFR  Doc.  93-25213  Filed  10-13-93;  8:45  am) 
MLUNQ  COOC  4t10-1»-M 


14  CFR  Part  71 

[Alr*fMC«  DockM  No.  M-ANM-IO] 

Amandmant  of  Claaa  D  Alrspaca;  Fort 
Caraon,  CO 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Final  rule. 

SUMMARY:  This  action  amends  the  Butts 
Army  Airfield,  Fort  Carson,  Colorado, 
Class  D  airspace.  This  action  will 
provide  additional  controlled  airspace 
for  a  new  instrument  approach 
procedure.  The  Class  0  airspace  will  be 
depicted  on  aeronautical  charts  for  pilot 
reference. 

EFFECTIVE  DATE:  0901  UTC,  January  6. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Melland,  ANM-536,  Federal  Aviation 
Administration,  Docket  No.  92-ANM- 
10, 1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056,  Telephone: 
(206) 227-2536. 

lUPPLEMENTARY  INFORMATKM: 
History 

i  Development  of  a  new  instrument 
pproach  procedure  to  Butts  Army 
kirfield,  Fort  Carson,  Colorado,  requires 
additional  controlled  airspace  for  the 
new  proi  edure. 

On  Sej-  ember  2. 1992,  the  FAA 
proposud  lo  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  amend  the  Class  D  airspace 
for  the  Butts  Army  Airfield,  Fort  Carson, 
Colorado,  (57  FR  40152). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
The  Air  Transport  Association 
concurred  with  the  proposal.  No  other 
comments  were  received. 

Airspace  reclassification,  in  effect 
since  September  16, 1993,  discontinued 


the  use  of  the  terms  "control  zone"  and 
"control  zone  extensions"  and  replaced 
them  with  the  designation  "Class  D 
airspace"  for  airspace  extending  upward 
from  ground  level.  Other  than  that 
change  in  terminology,  this  amendment 
is  the  same  as  that  proposed  in  the 
notice.  The  geographical  coordinates  are 
in  North  American  datum  83.  Class  D 
airspace  designations  are  published  in 
Paragraph  5000  of  FAA  Order  7400.9A 
dated  June  17, 1993,  and  effective 
September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298  July  6,  1993).  The 
Class  D  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  amends 
Class  D  airspace  at  Fort  Carson,  CO,  to 
provide  additional  controlled  airspace 
for  a  new  instrument  approach 
procedure  at  Butts  Army  Airfield.  The 
FAA  has  determined  that  this  proposed 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510:  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

S71.1    [AmendMf] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A. 


Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993.  and 
effective  September  16, 1993,  is 
amended  as  follows: 


Paragraph  5000    General 


ANM  CO  D  Fort  Caraon  CO  (Revtsedl 
Butts  Anny  Airfield,  CO 

(Lat.  38''41'07"  N,  long.  104''45'54"  W) 
Iron  Horse  NDB,  CO 

(Lat.  38»40'42''  N,  long.  104'45'14"  W) 
Colorado  Springs  Municipal  Airport,  CO 

(Ut.  38«48'42''  N,  long.  104-42'42"  W) 

That  airspace  extending  upward  from  the 
surface  to  but  not  including  8,400  feet  MSL 
within  a  4.3-mile  radius  of  Butts  Army 
Airfield  and  within  2.2  miles  each  side  of  the 
146"  bearing  from  the  Iron  Horse  NDB 
extending  from  the  4.3-mile  radius  to  5  miles 
southeast  of  the  airfield,  excluding  the 
Colorado  Springs  Airport  Class  C  airspace. 
This  Class  D  airspace  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  Notice  to  Airmen.  The  effective 
dates  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Director. 

Issued  in  Seattle,  Washington,  on 
September  17, 1993. 
Temple  H.  fohason,  Jr., 
Manager,  Air  Traffic  Division.- 
[FR  Doc.  93-25209  Filed  10-13-93;  8:45  am) 

BH.UMQ  COOC  4»10-1>-M 


14  CFR  Part  71 

[AlrtpM*  Dockal  No.  92-ANM-9] 

Amendment  of  Claaa  E  Airapaca; 
Akron,  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the 
Akron,  Colorado,  Class  E  airspace.  This 
action  is  necessary  to  provide  additional 
controlled  airspace  for  a  new  instrument 
approach  procedure  at  the  Akron- 
Washington  County  Airport.  The  Class  E 
airspace  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
EFFECTIVE  DATE:  0901  UTC,  January  6. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Melland,  ANM-536,  Federal 
Aviation  Administration,  Docket  No. 
92-ANM-9, 1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 
Telephone:  (206)  227-2536. 

SUPPLEMENTARY  INFORMATION: 

History 

Construction  of  a  new  runway,  and 
abandonment  of  the  previous  runway, 
required  development  of  a  new 
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instrument  approach  procedure  at  the 

Akron-Washington  County  Airport.  This 
process  requires  amendment  of 
controlled  airspace  for  the  new 
approach  procedure. 

On  September  Z.  1993.  the  FAA 
proposes  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  amend  the  Akron,  Colorado 
Transition  Area  (Class  E  airspace)  (57 
PR  40153). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
The  Air  Transport  Association  of 
America  concurred  with  the  proposal. 
No  other  comments  were  received. 

Airspace  reclassification,  in  effect 
since  September  16. 1993.  discontinued 
the  use  of  the  term  "transition  area"  and 
replaced  it  with  the  designation  "Class 
E  airspace"  for  airspace  extending 
upward  from  700  feet  or  more  above 
ground  level.  Other  than  that  change  in 
terminology,  this  amendment  is  the 
same  as  that  proposed  in  the  notice.  The 
coordinates  in  the  proposal  and  in  this 
Hnal  rule  are  in  North  American  datiun 
83.  Class  E  airspace  designations  for 
airspace  extending  upward  from  700 
feet  or  more  above  ground  level  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9A  dated  June  17. 1993.  and 
effective  September  16. 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  PR  36298;  July  6.  1993).  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  amends 
Class  E  airspace  at  Akron.  Colorado,  to 
provide  additional  controlled  airspace 
for  a  new  instrument  approach 
procedure. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  PR  11034;  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 


Liat  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71 —{AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510.  E.O.  10854,  24  PR  9565,  3  CFR.  1959- 
1963  Comp  ,  p  389;  49  U.S.C.  106(g);  14  CFR 
1169. 

171.1    [Anwnded] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993.  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6005    Qass  E  Airspace  Extending 
Upward  From  700  Feet  or  More  Above  the 
Surface  of  the  Earth 


ANM  CO  ES  Akroa.  CO  (Ravisedl 

Akron.  Akron-Washington  County  Airport. 
CO 
(Lat  40*  10'32"N.  long.  103»13'20"W) 
Akron  VORTAC 
(Ut.  40"W20"  N.  long.  103»10'47''  W) 
That  airspace  extending  upward  firom  700 
feet  above  the  surface  within  a  6. 1-miIe 
radius  of  the  Akron-Washington  County 
Airport,  and  that  airspace  extending  upward 
from  1 .200  feet  above  the  tur&cs  within  on 
area  bounded  by  a  point  beginning  at  lat. 
40°06'35~  N,  long.  102'3ri9''  W;  to  lat. 
39'42'28''  N.  long.  102''58'15''  W;  to  lat 
40'00'15''  N,  long.  103*33'32''  W;  to  lat. 
40"24'30"  N.  long.  103'13'52"  N;  thence  to 
point  of  beginning. 

Issued  in  Seattle,  Washington,  on 
September  17, 1993. 
Temple  IL  Johnson,  Jr., 
Manager,  Air  Traffic  Division. 
(PR  Doc.  93-23210  Filed  10-13-93;  8:45  am] 
HUMO  coca  «»1»-1»-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Economic  Analysis 

15  CFR  Part  806 
[Docket  No.  930507-3237] 
BIN  0691 -AA20 

Direct  investment  Surveys;  Raising  the 
Exemption  Level  of  the  BE-15<LF) 
Long  Form  of  the  Annual  Survey  of 
Foreign  Direct  Investment  in  the  United 
States 

AGENCY:  Bureau  of  Economic  Analysis, 

Commerce. 

ACTION:  Final  rule 

SUIMMARY:  This  final  rule  amends  the 
regulations  on  direct  investment  surveys 
by  raising  the  exemption  level  for  filing 
the  long  form  of  the  BE-15.  Annual 
Survey  of  Foreign  Direct  Investment  in 
the  United  States.  Under  the  new  rule, 
the  exemption  level  for  filing  the  long 
form — Form  BE-15(LF) — is  raised  from 
$20  million  to  $50  million.  Thus, 
foreign-owned  U.S.  firms  with  assets, 
sales,  and  net  income  between  $20 
million  and  $50  million  that  previously 
had  to  file  the  long  form  will  now  file 
the  more  abbreviated  short  form  (Form 
BE-15(SF)).  The  survey's  overall 
exemption  level  below  which  no 
reporting  is  required  will  remain  at  $10 
million. 

EFFECTIVE  DATE:  This  rule  will  be 
effective  November  15, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  L.  Barker,  Chief,  International 
Investment  Division  (BE-50).  Bureau  of 
Economic  Analysis.  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
phone  (202) 606-9800. 
SUPPLEMENTARY  INFORMATION:  In  the  July 
16,  1993  Federal  Register.  Volume  58. 
No.  135,  58  PR  38324,  the  Bureau  of 
Economic  Analysis  (BEA)  published  a 
notice  of  proposed  rulemaking  that 
would  raise  the  exemption  level  for 
filing  the  long  form  of  the  BE-15. 
Annual  Survey  of  Foreign  Direct 
Investment  in  the  United  States,  from 
$20  million  to  $50  million.  No 
comments  on  the  proposed  rule  were 
received.  Thus,  this  final  rule  is  the 
same  as  the  proposed  rule. 

The  final  rule  will  bring  reporting  by 
nonbank  U.S.  affiliates  in  the  BE-15 
annual  survey  into  closer  conformity 
with  their  reporting  in  the  1992  BE-12, 
Benchmark  Survey  of  Foreign  Direct 
Investment  in  the  United  States.  The 
BE-12  is  BEA's  quinquennial  census  of 
foreign  direct  investment  in  the  United 
States;  it  is  intended  to  cover  the 
imiverse  of  U.S.  affiliates  in  value  terms. 
(A  U.S.  affiliate  is  a  U.S.  business 
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enterprise  in  which  a  foreign  person 
owns  or  controls,  directly  or  indirectly, 
10  percent  or  more  of  the  voting 
securities  if  an  incorporated  business 
enterprise  or  an  equivalent  interest  if  an 
unincorporated  business  enterprise.) 

The  BE-15  annxial  survey  is  part  of 
BEA's  regular  data  collection  program 
for  foreign  direct  investment  in  the 
United  States.  Like  the  benchmark 
survey,  it  is  mandatory  and  is 
conducted  under  the  Intemational 
hivestment  and  Trade  in  Services 
Survey  Act  (22  U.S.C.  3101-3108.  as 
amended).  It  obtains  annual  data  on  the 
financial  structure  and  overall 
operations  of  nonbank  U.S.  affiliates  of 
foreign  companies.  The  data  are  needed 
to  measure,  monitor  changes  in,  assess 
the  impact  of,  and  make  informed 
policy  decisions  on  foreign  direct 
investment  in  the  United  States. 

The  annual  survey  is  a  sample  survey 
covering  only  larger  nonbank  U.S. 
affiliates — those  with  assets,  sales,  or 
net  income  that  exceed  $10  million.  The 
sample  data  reported  in  this  survey  will 
be  linked  to  data  from  the  BE-12 
benchmark  survey  in  order  to  derive 
annual  universe  estimates  of  financial 
and  operating  data  for  nonbank  U.S. 
affiliates  in  nonbenchmark  years. 

Under  this  final  rule,  the  $10  million 
overall  exemption  level  for  the  annual 
survey  will  not  change.  However,  the 
exemption  level  for  filing  on  the  long 
form  will  be  raised  from  $20  million  to 
$50  million — the  level  used  in  the  BE- 
12  benchmark  survey  for  determining 
whether  a  U.S.  affiliate  must  file  a  long 
form  (BE-12(LF))  or  a  short  form  (BE- 
12(SF)).  As  a  result,  approximately 
1.600  reporters  will  file  on  the  short 
forni  rather  than  on  the  long  form, 
significantly  reducing  their  burden  and 
the  processine  burden  on  BEA. 

Tne  new  rule  will  be  effective  with 
the  BE-15  annual  survey  covering  a  U.S. 
affiliate's  1993  fiscal  year.  The  1993 
forms  will  be  mailed  out  in  March  1994 
and  will  be  due  May  31,  1994.  The  last 
BE-15  survey  conducted  covered  the 
year  1991.  (It  should  be  noted  that  a  BE- 
15  annual  survey  is  not  conducted  for 
a  year,  such  as  1992,  that  is  covered  by 
a  BE-12  benchmark  survey.) 

Paperwork  Reduction  Act 

The  collection  of  Information  required 
in  this  final  rule  has  been  approved  by 
0MB  (OMB  No.  060B-0034). 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vaiy  from  1  to  4  hours  per  short-fbnn 
response  and  from  4  to  550  hours  per 
long-form  response,  with  an  overall 
average  of  17  hours  for  both  the  short 
and  long  forms.  This  includes  time  for 
reviewing  instructions,  searching 


existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  burden,  may  be 
sent  to  the  Director,  Bureau  of  Economic 
Analysis  (BE-1).  U.S.  Department  of 
Commerce,  Washington,  DC  20230:  and 
to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Pro)ect 
0608-0034,  Washington,  DC  20503. 

Executive  Order  12612 

This  final  rule  does  not  contain 
poUcies  with  Federalism  impUcations 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  E.O. 
12812. 

Regulatory  Flexibility  Act 

The  General  Coimsel,  Department  of 
Commerce,  has  certified  to  the  Chief 
Counsel  for  Advocacy,  Small  Business 
Administration,  under  provisions  of  the 
Regulatory  FlexibiUty  Act  (5  U.S.C 
605(b))  that  this  final  rulemaldng  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Most  small  businesses  are  not 
foreign  owned  and  many  that  are  will 
not  be  required  to  report  in  the  survey 
because  their  assets,  sales,  and  net 
income  are  each  equal  to  or  less  than  the 
$10  miUion  exemption  level  below 
which  reporting  is  not  required. 
Furthermore,  by  raising  the  exemption 
level  for  reporting  on  the  long  form,  this 
rulemaking  will  ease  the  burden  on 
firms  between  $20  million  and  $50 
miUion  that  previously  reported  on  the 
long  form  but  will  now  report  on  the 
more  aU)reviated  short  form.  Therefore, 
a  regulatory  flexibility  analysis  was  not 
prepared. 

List  of  Subiects  in  15  CFR  Perl  806 

Foreign  investment  in  the  United 
States,  Statistical  data.  Reporting  and 
recordkeeping  requirements. 

Dated:  September  8. 1993. 
Carol  S.  Canoo, 
Director.  Bureau  of  Economic  Analysis. 

For  the  reasons  set  forth  in  the 
preamble,  BEA  amends  15  CFR  part  806 
as  follows: 

PART  806-OiRECT  INVESTMENT 
SURVEYS 

1.  The  authority  citation  for  15  CFR 
part  806  continues  to  read  as  follows: 

Authority:  5  U.S.C  301,  22  U.S.C  3101- 
3108.  and  E.0. 11961,  as  amended. 

1806.16    (Amandecq 

2.  Section  806.15(i)  is  amended  by 
removing  "exceeds  $20,000,000 


(f>ositive  or  negative);  a  short  form. 
Form  BB-15(SF).  must  be  filed  by  each 
nonbank  U.S.  affiliate  for  which  at  least 
one  of  the  three  items  exceeds 
$10,000,000  but  no  one  item  exceeds 
$20,000,000  (positive  or  negative."  and 
adding  in  its  place  "exceeds 
$50,000,000  (positive  or  negative):  a 
short  form.  Form  BE-15(SF1,  must  be 
filed  by  each  nonbank  U.S.  affihate  for 
which  at  feast  one  of  the  three  items 
exceeds  $10,000,000  but  no  one  item 
exceeds  $50,000,000  (positive  or 
negative).". 

[FR  Doc  93-25124  Piled  10-13-93;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Intemel  Revenue  Servfc* 

26  CFR  Pwt  1 
[T.D.  6491] 
mN  1545-AN1S 

Reguletione  Under  Section  446  of  the 
Internal  Revenue  Code  of  1966; 
Application  of  Section  446  WHh 
Reapect  to  Notional  Principal 
Contracta 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACnON:  Final  regulations. 

SUMMARY:  This  document  contains  final 
Income  Tax  Regulations  relating  to  the 
timing  of  income  and  deductions  with 
respect  to  notional  principal  contracts. 
The  regulations  provide  taxfMyers  and 
IRS  personnel  with  gwdance  necessary 
to  account  for  notional  princi(>al 
contracts.  The  regulations  also  define 
actively  traded  personal  property  under 
section  1092(d). 

EFFECTIVE  DATES:  These  regulations  are 
effective  October  14, 1993. 

For  applicability  of  these  regulations, 
see  EFFECTIVE  DATES  under  the 
SUFPI^MENTARY  MFORMATKM  portlcm  of 
the  preamble. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Alan  B.  Munro,  (202)  622-3950  (not  a 
toll-free  number). 

SUPPLEMENTARY  MFORMATION: 

Background 

On  July  10, 1991,  the  IRS  pubUshed 
in  the  Federal  Register  a  notice  of 
proposed  rulemaking  at  56  FR  31350 
(FI-16-89, 1991-2  CB.  951)  under 
sections  446(b)  (relating  to  general  rules 
for  methods  of  accounting)  and  1092(d) 
(relating  to  definitions  and  special  rules 
with  respect  to  straddles)  of  the  Internal 
Revenue  Code  of  1086  (Code).  The 
proposed  regulations  defined  a 
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"notional  principal  contract"  and 
prescribed  rules  for  the  timing  of 
income  and  deductions  from  these 
contracts.  The  proposed  regulations  also 
provided  an  election  by  which  dealers 
and  traders  in  notional  principal 
contracts  and  other  derivative  financial 
instruments  could  mark  their  derivative 
instruments  to  market  Finally,  the 
proposed  regulations  defined  "actively 
traded  personal  property"  and 
prescribed  the  extent  to  which  notional 
principal  contracts  are  treated  as 
actively  traded  for  purposes  of  section 
1092. 

The  TRS  received  a  nimiber  of  written 
comments  on  the  proposed  regulations 
and  held  a  public  neving  on  the 
regulations  on  October  7. 1991.  After 
consideration  of  all  the  comments,  the 
regulations  proposed  by  FI-16-89  are 
adopted  as  revised  by  this  Treasury 
decision.  The  revisions  are  discussed 
below. 

Explanation  of  Provisions 

Definitions  and  Scope 

Most  commenters  fslt  that  the 
definitions  of  "notional  principal 
contract,"  "specified  index."  and 
"notional  principal  amount"  provided 
in  the  proposed  regulations  adeqiiately 
covered  most  notional  principal 
contracts.  Several  commenters, 
however,  requested  that  the  definitions 
be  expanded  to  include  specified 
indices  based  on  property  that  is  not 
pubhcly  traded  and  notional  principal 
amounts  that  amortize  or  otherwise  vary 
over  the  term  of  the  contract.  To 
accommodate  these  requests,  the  final 
regulations  provide  that  a  specified 
index  may  be  almost  any  fixed  rate  or 
variable  rate,  price,  or  amount  based  on 
current,  objectively  determinable 
financial  or  economic  information.  In 
light  of  the  broad  definition  of  specified 
index,  the  IRS  is  considering  whether 
notional  principal  contracts  involving 
certain  specified  indices  (e.g..  one 
issuer's  stock)  should  be  excluded  from 
the  general  sourcing  rules  of  sections 
861  through  865  and  whether  contracts 
involving  other  specified  indices  (e.g.. 
United  States  real  property)  are  subject 
to  section  897. 

The  final  regulations  also  allow  the 
notional  principal  amount  to  vary  and 
clarify  that  the  regulations  apply  to 
currency  swaps,  except  to  the  extent 
that  section  988  and  the  regulations 
thereunder  provide  difiierent  rules  for 
those  contracts.  The  final  regulations 
further  provide  that  notional  principal 
contracts  that  may  be  extended  or 
terminated  at  the  option  of  a  party  to  the 
contract  are  contracts  covered  by  this 
regulation. 


Periodic  PaymeatB 

The  provisions  in  the  final  regulations 
fior  the  taxable  year  of  inclusion  and 
deduction  of  periodic  payments 
generally  follow  the  proposed 
regulations.  In  lieu  of  the  proposed  rule 
on  short  first  or  last  intervals,  the 
definition  of  a  periodic  payment  is 
revised  to  refer  to  all  payments  that  are 
made  at  Intervals  of  one  year  or  less 
during  the  entire  term  of  the  contract 

To  provide  further  flexibiUty, 
payments  based  on  a  notional  principal 
amount  that  varies  may  be  periodic 
payments  if  the  obligations  of  the  other 
party  are  measured  by  a  notional 
principal  amount  that  varies  in  the  same 
proportion.  For  example,  if  a  swap  calls 
for  one  party  to  make  payments  based 
on  a  dollar  notional  amount  and  the 
coimterparty  to  make  payments  based 
on  a  fixed  number  of  ounces  of  gold,  the 
swap  may  ilso  provide  that  both 
notional  amounts  decline  by  the  same 
predetermined  percentage  each  year 
during  the  term  of  the  swap. 

Nonperiodic  Payments 

The  final  regulations  retain  the 
general  rules  for  amortizing  nonperiodic 
payments  for  swaps,  caps,  and  floon  in 
accordance  with  xha  prices  of  a  series  of 
cash-settled  forward  contracts  (in  the 
case  of  a  swap)  or  option  contracts  (in 
the  case  of  a  cap  or  floor)  in  order  to 
reflect  the  economic  substance  of  the 
contract.  Several  commenters  asked 
whether  these  rules  mean  that  periodic 
payments  are  treated  as  if  underlying 
forward  or  option  contracts  are  being 
settled  or  are  expiring.  For  tax  purposes, 
the  regulations  treat  a  notional  principal 
contract  as  a  single  instrument 
Although  a  series  of  hypothetical 
forward  or  option  contracts  may  be  used 
to  determine  how  to  amortize  a 
nonperiodic  payment  with  respect  to 
the  contract,  nothing  in  the  regulations 
supports  characterizing  either  periodic 
or  nonperiodic  payments  as  attributable 
to  the  settlement,  exercise,  cancellation, 
lapse,  expiration,  or  other  termination  of 
forward  or  option  contracts. 

Several  commenters  complained  that 
the  rules  for  amortizing  nonperiodic 
payments  in  the  proposed  regulations 
were  too  complex.  The  final  regulations 
address  these  concerns  by  expanding 
the  availabiUty  of  simplified  alternative 
methods.  The  proposed  regulations,  for 
example,  limited  the  "level  payment 
constant  yield  to  maturity"  amortizatlan 
method  to  a  nonperiodic  payment  made 
with  respect  to  an  interest  rate  swap. 
Under  the  final  regulations,  a 

nonperiodic  payment  made  or  received 
with  respect  to  any  swap  contract  may 

be  amortized  using  the  level  payment 


method,  and  taxpayera  may  use  more 
than  one  discount  rata  (siich  as  the  zero 
coupon  bond  curve)  in  determining  the 
level  payments. 

The  preamble  to  the  proposed 
regulations  included  a  sample  revenue 
procedure  that  would  have  provided  a 
t^le  for  amortizing  cap  and  floor 
premiimis.  The  commenters  felt  that  the 
amortization  table  was  inflexible  and 
therefore  of  limited  utility.  Under  the 
final  regulations,  the  pavment  for  a  cap 
or  a  floor  that  hedges  debt  instnmients 
held  or  issued  by  the  taxpayer  may 
instead  be  amortized  using  the  same 
level  payment  method  permitted  for 
swaps.  For  example,  a  cap  or  floor 
premiimi  paid  at  the  inception  of  the 
contract  is  amortized  as  a  series  of 
payments  made  over  the  term  of  the 
contract,  and  is  therefore  recognized  In 
increasing  amounts  that  reflect 
amortization  of  principal  on  a  deemed 
level  payment  self-amortizing  loan.  For 
timing  purposes,  the  level  payment 
methoa  has  the  efiiact  of  treating  the  cap 
or  floor  premiiun  as  a  discount  or 
premium  on  the  debt  instrument  (or 
instruments)  being  hedged.  The  IRS 
continues  to  consider  the  possibility  of 
integration  or  hedge  accounting  rules  for 
notional  principal  contracts  and  other 
derivative  financial  instruments. 

liie  final  regulations  also  include  an 
example  that  darifies  the  apphcation  of 
the  alternative  amortization  methods  to 
nonperiodic  payments  that  are  paid 
other  than  at  the  inception  of  the 
contract.  The  final  regulations  provide 
that  solely  for  timing  purposes,  these 
nonperiodic  payments  are  treated  as  an 
upfront  payment  and  a  loan  from  the 
payee  to  the  payor.  See  Example  6  in 
S  1.446-3(0(4).  The  IRS  considered  a 
nimiber  of  alternative  amortization 
methods  that  produce  similar  results. 
The  IRS  selected  this  method  because  it 
was  included  in  the  proposed  regulation 
and  can  be  extended  to  caps,  floore,  and 
swaps  regardless  of  when  the 
nonperiodic  payments  are  made.  The 
final  regulations  do  not  include  any 
examples  of  how  to  treat  nonperiodic 
payments  that  are  not  fixed  in  amount 
at  the  inception  of  the  contract.  The  IRS 
expects  to  address  contingent  payments 
in  future  regulations,  and  welcomes 
comments  on  the  treatment  of  those 
payments. 

Special  Rules 

The  special  rules  in  the  proposed 
regulations  have  been  slightly  modified 
in  the  final  regulations.  In  particular, 
the  proposed  regulations  did  not  allow 
•  taxpayer  to  use  the  optional  methods 
for  amortizing  nonperiodic  payments  if 
a  notional  principal  contract  was 
hedged  vdtA  oihei  financial 
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instruments.  The  final  regulations 
clarify  that  this  rule  does  not  apply  to 
a  notional  principal  contract  that  hedges 
debt.  Although  many  commenters 
requested  that  the  IRS  define  more 
explicitly  what  constitutes  a 
"significant"  nonperiodic  swap 
payment,  the  final  regulations  retain  the 
test  set  out  in  the  proposed  regulations. 
The  IRS  is  working  on  a  project  dealing 
more  generally  with  off-market  and 
prepaid  financial  instruments,  however, 
end  may  amend  these  regulations  to 
accord  with  the  decisions  reached  in 
that  project.  Because  the  ERS  anticipates 
that  the  regulations  governing  off- 
market  and  prepaid  financial 
instruments  will  address  in-the-money 
caps,  floors,  forwards,  and  options  in  a 
comprehensive  fashion,  the  rules  on 
significantly  in-the-money  caps  and 
floors  found  in  §  1.446-3(e)(4)(iv)  of  the 
proposed  regulations  remain  in 
proposed  form.  The  IRS  welcomes 
comments  and  suggestions  from 
taxpayers  on  when  a  swap,  cap,  or  floor 
should  be  treated  as  including  a  loan 
under  the  rules  being  developed. 

Termination  Payments 

Many  commenters  objected  to  the  rule 
in  the  proposed  regiilations  that  a 
termination  payment  is  recognized  by 
all  of  the  parties  to  the  contract.  Of 
particular  concern  was  the  effect  of  this 
rule  where  one  party  to  a  swap  assigns 
its  rights  and  obligations  and  the 
counterparty  is  deemed  to  have  made  or 
received  a  termination  payment.  This 
rule  has  been  revised  to  reflect  that 
whether  an  assignment  by  one  party 
results  in  a  deemed  exchange  of 
contracts  by  the  counterparty  (and, 
therefore,  realization  of  gain  or  loss  by 
the  coimterparty)  Is  determined  under 
section  1001  of  the  Code  and  the 
regulations  thereunder.  A  recent  notice 
of  proposed  rulemaking  (FI-31-92, 
published  at  57  FR  57034)  deals  with 
similar  issues  raised  by  the  modification 
of  debt  instnmients.  The  final 
regulations  make  it  clear  that  any  gain 
or  loss  realized  on  an  actual  or  deemed 
eotchange  of  a  notional  principal 
contract  is  a  termination  pa)rment.  The 
final  regulations  also  clarify  that  certain 
payments  made  or  received  to  assign 
only  the  rights  or  the  obligations  under 
a  notional  principal  contract  are  not 
termination  pa)rments.  These  pa3rments 
are  either  loans  or  nonperiodic 
payments. 

Definition  of  Actively  Traded  Personal 
Property 

Finally,  the  IRS  received  a  variety  of 
comments  that  questioned  the  decision 
to  treat  notional  principal  contracts  as 
actively  traded  personal  property  for 


Eurposes  of  section  1092.  The  IRS 
slieves  that  the  term  "actively  traded" 
under  section  1092  was  intended  to 
cover  financial  instruments  that  are 
liquid  or  easily  offset,  even  when  those 
instruments  are  not  traded  on  an 
exchange  or  in  a  recognized  secondary 
market. 

The  final  regulations  generally  adopt 
the  rule  in  the  proposed  regulations.  In 
response  to  several  comments,  however, 
the  final  regulations  specify  that  a 
notional  principal  contract  is  treated  as 
actively  traded  only  when  contracts 
with  the  same  (or  substantially  similar) 
indices  are  purchased,  sold,  or  entered 
into  on  established  financial  markets, 
and  clarifies  the  interaction  of  that  rule 
with  section  1234A.  See  §  1.1092(d)- 
1(c)(2),  which  states  that  the  rights  and 
obligations  of  a  party  to  a  notional 
principal  contract  are  rights  and 
obligations  with  respect  to  personal 
property.  Taxpayers  shoula  note  that  a 
straddle  under  section  1092  may  also  be 
treated  as  a  conversion  transaction 
under  new  section  1258. 

The  final  regulations  also  reflect 
comments  received  on  the  definition  of 
publicly  traded  property  in  the 
proposed  regulations  and  in  proposed 
regulations  under  sections  1271  through 
1275  of  the  Code.  The  IRS  will  consider 
requests  for  administrative  relief  in 
instances  where  the  proposed 
regulations  have  been  changed  and  a 
taxpayer  detrimentally  relied  on  the 
proposed  regulations. 

Regulations  Not  Made  Final 

As  described  above,  the  special  rules 
for  significantly  in-the-money  caps  and 
floors  found  in  §  1.446-3(e){4)(iv)  of  the 
proposed  regulations  remain  in 
proposed  form.  In  addition,  in  view  of 
the  enactment  of  section  475  of  the 
Code,  which  requires  dealers  to  mark 
certain  securities  to  market,  §  1.446—4  of 
the  proposed  regulations  is  being 
withdrawn  by  separate  notice. 

ElfectiTe  Dates 

Except  for  §  1.1092(d)-l,  these 
regulations  are  effective  for  notional 
principal  contracts  entered  into  on  or 
after  December  13, 1993.  For  contracts 
entered  into  before  that  date,  the 
Commissioner  generally  will  treat  a 
method  of  accounting  as  clearly 
reflecting  income  if  it  takes  payments 
into  accotmt  over  the  life  of  the  contract 
under  a  reasonable  amortization 
method,  whether  or  not  the  method 
satisfies  the  rules  in  the  proposed  or 
final  regulations.  See  Notice  89-21. 
1989-1  C.B.  651,  652.  The  IRS  intends 
to  issue  a  revenue  procedure  prescribing 
the  terms  and  conditions  for  effecting 
method  changes  to  comply  with  the 


final  regulations.  The  revenue        ^ 
procedure  will  generally  permit 
expedited  method  changes  on  a  Form 
3115  attached  to  the  tax  return  for  the 
year  of  change.  Section  1.1092(d)- 
l(b)(l)(vii)  is  effective  for  positions 
entered  into  on  or  after  October  14, 
1993,  and  §  1.1092(d}-l(c)  is  effective 
for  positions  entered  into  on  or  after 
July  8, 1991. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  a  Regulatory 
Flexibility  Analysis  is  not  reouired. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  was  submitted  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  its  impact  on  small 
business. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Karl  T.  Walli  of  the 
Office  of  Associate  Chief  Counsel 
(International)  and  Alan  B.  Munro  of  the 
Office  of  Assistant  Chief  Counsel 
(Financial  Institutions  and  Products), 
within  the  Office  of  Chief  Counsel,  IRS. 
However,  other  personnel  from  the  IRS 
and  the  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1-4NC0ME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805.  *  *  • 

Par.  2.  Section  1.61-14(b)  is  amended 
by  adding  paragraph  (b)(7)  to  read  as 
follows: 

§1.61-14    MIscallanvous  Kama  of  grosa 
income. 


(b)*  •  • 

(7)  Notional  principal  contracts,  see 
§  1.446-3. 
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Par.  3.  Section  1.162-1  is  amended  by 
adding  paragraph  (b)(8)  to  read  as 
follows: 

f  1.162-1    B«Mln«M  •ipensM^ 
•         •         •         •         • 

(b)«  •  • 

(8)  For  the  timing  of  deductions  with 
respect  to  notional  principal  contracts, 
see  §1.446-3. 

Par.  4.  Section  1.446-3  is  added  to 
read  as  follows: 

1 1 .446-3    Notionat  principal  contract*. 

(a)  Table  of  contents.  This  paragraph 
(a)  hsts  captioned  paragraphs  contained 
in  S  1.446-3. 

§  1 .  446-3    Notional  pnnctpal  contracts. 

(a)  Table  of  contents. 

(b)  Purpose. 

(c)  Dermitions  and  scope. 

(1)  Notional  principal  contract 
(i)  In  general. 

(ii)  Excluded  contracts. 

(iii)  Transactions  within  section  475. 

(iv)  Transactions  within  section  968. 

(2)  Specified  index. 

(3)  Notional  principal  amount. 

(4)  Special  definitions. 

(i)  Related  person  and  party  to  the  contract 

(ii)  Objective  nnancial  information. 

(iii)  Dealer  in  notional  principal  contracts. 

(d)  Taxable  year  of  inclusion  and  deduction. 

(e)  Periodic  payments. 

(1)  Definition. 

(2)  Recognition  tules. 
(i)  In  general. 

(ii)  Rate  set  in  arrears. 

(iii)  Notional  principal  amount  set  in  arrears. 

(3)  Examples. 

(f)  Nonperiodic  payments. 

(1)  Definition. 

(2)  Recognition  rules, 
(i)  In  general. 

(ii)  General  rule  for  swaps. 

(iii)  Alternative  methods  for  swaps. 

(A)  Prepaid  swaps. 

(B)  Other  nonperiodic  swap  payments, 
(iv)  General  rule  for  caps  and  floors. 

(v)  Alternative  methods  for  caps  and  floors 
that  hedge  debt  instruments. 

(A)  Prepaid  caps  and  floors. 

(B)  Other  caps  and  floors. 

(C)  Special  method  for  collars, 
(vi)  Additional  methods. 

(3)  Term  of  extendible  or  temiinable 
contracts. 

(4)  Examples. 

(g)  Special  rules. 

(1)  Disguised  notional  principal  contracts. 

(2)  Hedged  notional  prmcipal  contracts. 

(3)  Options  and  forwards  to  enter  into 
notional  principal  contracts. 

(4)  Swaps  with  significant  nonperiodic 
payments. 

(5)  Caps  and  floors  that  are  significantly  in- 
the-money.  (Reserved) 

(6)  Examples. 

(h)  Termination  payments. 

(1)  Definition. 

(2)  Taxable  year  of  inclusion  and  deduction 
by  original  parties. 

(3)  Taxable  year  of  inclusion  and  deduction 
by  assignees. 


(4)  Special  rules. 

(i)  Assignment  of  one  leg  of  a  contract 
(ii)  Substance  over  form. 

(5)  Examples. 

(i)  Anti-abuse  rule, 
(ii  Effective  date. 

(b)  Purpose.  The  purpose  of  this 
section  is  to  enable  the  clear  reflection 
of  the  income  and  deductions  from 
notional  principal  contracts  by 
prescribing  accounting  methods  that 
reflect  the  economic  substance  of  such 
contracts. 

(c)  Definitions  and  scope— (1) 
Notional  principal  contract — (i)  In 
general.  A  notional  principal  contract  is 
a  financial  instrument  that  provides  for 
the  payment  of  amounts  by  one  party  to 
another  at  specified  intervals  calculated 
by  reference  to  a  specified  index  upon 

a  notional  principal  amount  in  exchange 
for  speahed  consideration  or  a  promise 
to  pay  similar  amoimts.  An  agreement 
between  a  taxpayer  and  a  qualified 
business  unit  (as  defined  in  section 
969(a))  of  the  taxpayer,  or  among 
qualified  business  units  of  the  same 
taxpayer,  is  not  a  notional  prindpat 
contract  because  a  taxpayer  cannot  enter 
into  a  contract  with  itself.  Notional 
principal  contracts  governed  by  this 
section  include  interest  rate  swaps, 
currency  swaps,  basis  swaps,  interest 
rate  caps,  interest  rate  doors, 
commodity  swaps,  equity  swaps,  equity 
index  swaps,  and  similar  agreements.  A 
collar  is  not  itself  a  notional  principal 
contract,  but  certain  caps  and  floors  that 
comprise  a  collar  may  be  treated  as  a 
single  notional  principal  contract  under 
paragraph  (f1(2)(v)(C)  of  this  section.  A 
contract  may  be  a  notional  principal 
contract  governed  by  this  section  even 
though  the  term  of  the  contract  is 
subject  to  termination  or  extension. 
Each  confirmation  under  a  master 
agreement  to  enter  into  agreements 
governed  by  this  section  is  treated  as  a 
separate  notional  principal  contract. 

(ii)  Excluded  contracts.  A  contract 
described  in  section  1256(b),  a  futures 
contract,  a  forward  contract,  and  an 
option  are  not  notional  principal 
contracts.  An  instrument  or  contract 
that  constitutes  indebtedness  under 
general  principles  of  Federal  income  tax 
law  is  not  a  notional  principal  contract. 
An  option  or  forward  contract  that 
entitles  or  obligates  a  person  to  enter 
into  a  notional  principal  contract  is  not 
a  notional  principal  contract,  but 
payments  made  under  such  an  option  or 
forward  contract  may  bo  governed  by 
parara^h  (g)(3)  of  this  section. 

(iii)  Transactions  within  section  475. 
To  the  extent  that  the  rules  provided  In 
paragraphs  (e)  and  (H  of  this  section  are 
inconsistent  with  the  rules  that  apply  to 
any  notional  principal  contract  that  Is 


governed  by  section  475  and  regulations 
thereunder,  the  rules  of  section  475  and 
the  regulations  thereunder  govern. 

(iv)  Transactions  within  section  968. 
To  the  extent  that  the  rules  provided  in 
this  section  are  inconsistent  with  the 
rules  that  apply  to  any  notional 
principal  contract  that  is  also  a  section 
988  transaction  or  that  is  integrated  with 
other  property  or  debt  pursuant  to 
section  988(d),  the  rules  of  section  988 
and  the  regulations  thereunder  govern. 

(2)  Specified  index.  A  specified  index 
is — 

(i)  A  fixed  rate,  price,  or  amoiuit; 

(ii)  A  fixed  rate,  price,  or  amount 
applicable  in  one  or  more  specified 
periods  followed  by  one  or  more 
different  fixed  rates,  prices,  or  amounts 
applicable  in  other  periods: 

(iii)  An  index  that  is  based  on 
objective  financial  information  (as 
defined  in  paragraph  (c)(4)(ii)  of  this 
section);  and 

(iv)  An  interest  rate  index  that  is 
regularly  used  in  normal  lending 
transactions  between  a  party  to  the 
contract  and  unrelated  persons. 

(3)  Notional  principal  amount.  For 
purposes  of  this  section,  a  notional 
principal  amoiuit  is  any  specified 
amount  of  money  or  property  that,  when 
multiplied  by  a  specified  index, 
measures  a  party's  rights  and  obligations 
luider  the  contract,  but  is  not  borrowed 
or  loaned  between  the  parties  as  part  of 
the  contract.  The  notional  principal 
amount  may  vary  over  the  term  of  the 
contract,  provided  that  it  is  set  in 
advance  or  varies  based  on  objective 
financial  information  (as  defined  in 
paragraph  (c)(4)(ii)  of  this  section). 

(4)  Special  definitions — (i)  Related 
person  and  party  to  the  contract.  A 
related  person  is  a  person  related 
(within  the  meaning  of  section  267(b)  or 
707(b)(1))  to  one  of  the  parties  to  the 
notional  principal  contract  or  a  member 
of  the  same  consoUdated  group  (as 
defined  in  §  1.1502-l(h))  as  one  of  the 
parties  to  the  contract  For  purposes  of 
this  paragraph  (c).  a  related  person  is 
considered  to  be  a  party  to  the  contract 

(ii)  Objective  financial  information. 
For  purposes  of  this  paragraph  (c). 
objective  financial  information  is  any 
current,  objectively  determinable 
financial  or  economic  information  that 
is  not  within  the  control  of  any  of  the 
parties  to  the  contract  and  is  not  unique 
to  one  of  the  parties'  circtunstances 
(such  as  one  party's  dividends,  profits, 
or  the  value  of  its  stock)-  Thus,  for 
example,  a  notional  principal  amount 
may  be  based  on  a  broadly-based  equity 
index  or  the  outstanding  balance  of  a 
pool  of  mortgages,  but  not  on  the  value 
of  a  party's  stock. 
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(iii)  Dealer  in  notional  principal 
contracts.  A  dealer  in  notional  principal 
contracts  is  a  person  who  regularly 
o%rs  to  enter  into,  assume,  offset, 
assign,  or  otherwise  terminate  positions 
in  notional  principal  contracts  with 
customers  in  the  ordinary  course  of  a 
trade  or  business. 

(d)  Taxable  year  of  inclusion  and 
deduction.  For  all  purposes  of  the  Code. 
the  net  income  or  net  deduction  from  a 
notional  principal  contract  for  a  taxable 
year  is  included  in  or  deducted  from 
gross  income  for  that  taxable  year.  The 
net  income  or  net  deduction  from  a 
notional  principal  contract  for  a  taxable 
year  equals  the  total  of  all  of  the 
periodic  payments  that  are  recognized 
from  that  contract  for  the  taxable  year 
under  paragraph  (e)  of  this  section  and 
all  of  the  nonperiodic  payments  that  are 
recognized  from  that  contract  for  the 
taxable  year  under  paragraph  (f)  of  this 
section. 

(a)  Periodic  payments— {I)  Definition. 
Periodic  payments  are  payments  made 
or  received  pursuant  to  a  notional 
principal  contract  that  are  payable  at 
intervals  of  one  year  or  less  during  the 
entire  term  of  the  contract  (including 
any  extension  periods  provided  for  in 
the  contract),  that  are  based  on  a 
specified  index  described  in  paragraph 
(c)(2)(i).  (iU).  or  (iv)  of  this  section 
(appropriately  adjusted  for  the  length  of 
the  Interval),  and  that  are  based  on 
either  a  single  notional  principal 
amount  or  a  notional  principal  amount 
that  varies  over  the  term  of  the  contract 
in  the  same  proportion  as  the  notional 
principal  amount  that  measures  the    > 
other  party's  payments.  Payments  to 
purchase  or  sell  a  cap  or  a  floor, 
however,  are  not  periodic  payments. 

(2)  Recognition  rules— (i)  In  general. 
All  taxpayers,  regardless  of  their  method 
of  accounting,  must  recognize  the 
ratable  daily  portion  of  a  periodic 
payment  for  the  taxable  year  to  which 
that  portion  relates. 

(iij  Rate  set  in  arrears.  If  the  amount 
of  a  periodic  payment  is  not 
determinable  at  the  end  of  a  taxable  >-ear 
because  the  value  of  the  specified  index 
is  not  fixed  until  a  date  that  occurs  after 
the  end  of  the  taxable  year,  the  ratable 
dally  portion  of  a  periodic  payment  that 
relates  to  that  taxable  year  is  generally 
based  on  the  specified  index  that  would 
have  applied  if  the  s{}eci£ied  index  were 
fixed  as  of  the  last  day  of  the  taxable 
year.  If  a  taxpayer  detennines  that  the 
value  of  the  specified  index  as  of  the 
last  day  of  the  taxable  year  does  not 
provide  a  reasonable  estimate  of  the 
specified  index  that  will  apply  when  the 
payment  is  fixed,  the  taxpayer  may  use 
a  reasonable  estimate  of  uie  specified 
index  each  year,  provided  that  the 


taxpayer  (and  any  related  person  that  is 
a  party  to  the  contract)  uses  the  same 
method  to  make  the  estimate 
consistently  from  year  to  year  and  uses 
the  same  estimate  for  purposes  of  all 
financial  reports  to  equity  holders  and 
creditors.  The  taxpayer's  treatment  of 
notional  principal  contracts  with 
substantially  similar  specified  indices 
will  be  considered  in  determining 
whether  the  taxpayer's  estimate  of  the 
specified  index  is  reasonable.  Any 
difference  between  the  amoimt  that  is 
recognized  under  this  paragraph 
(e){2)(ii)  and  the  corresponding  portion 
of  the  actual  payment  that  becomes 
fixed  under  the  contract  is  taken  into 
account  as  an  adjustment  to  the  net 
income  or  net  deduction  from  the 
notional  principal  contract  for  the 
taxable  year  during  which  the  payment 
becomes  fixed. 

(iii)  Notional  principal  amount  set  in 
arrears.  Rules  similar  to  the  rules  of 
paragraph  (e)(2)(ii)  of  this  section  apply 
if  the  amount  of  a  periodic  payment  is 
not  determinable  at  the  end  of  a  taxable 
year  because  the  notional  principal 
amount  is  not  fixed  until  a  date  that 
occurs  after  the  end  of  the  taxabia  year. 

(3)  Examples.  The  fbilowing  examples 
illustrate  the  application  of  paragraph 
(e)  of  this  section. 

Example  1.  Accrual  of  periodic  swap 
payments,  (a)  On  April  1, 1995.  A  enters  into 
a  contract  ¥/Hh  unrelated  counterparty  B 
under  which,  for  ■  term  of  five  years.  A  is 
obligated  to  make  a  payment  to  B  each  Apnl 
1.  b^inning  April  1, 1996.  In  an  amount 
equal  to  the  London  Interbank  Offered  Rate 
(LIBOR),  as  determined  on  the  immediately 
preceding  April  1,  multiplied  by  a  notional 
principal  amount  of  S100  million.  Under  the 
contract,  B  is  obitgated  to  nuke  a  payment  to 
A  each  April  1.  beginning  April  1.  1996.  In 
an  amount  eqioal  to  8%  multiplied  by  the 
same  notional  principal  amount  A  and  fl  are 
calendar  year  taxpayers  that  use  the  accrual 
method  of  accounting.  On  April  1. 1995. 
LIBOR  it  7.80%. 

(b|  This  contract  is  a  notional  principal 
contract  as  defined  by  paragraph  (c)(1 )  of  this 
section,  and  both  LIBOR  and  a  fixed  interest 
rate  of  S%  are  specified  indices  under 
paragraph  (c)(2J  of  thli  section.  All  of  the 
payments  to  be  made  by  A  and  B  are  periodic 
payments  under  paragraph  (e)(:)  of  this 
section  because  each  party's  pa>'ments  are 
based  on  a  speciP.ed  index  described  in 
paragraphs  (cK2)(!il)  and  (cK2Ki)  of  this 
section,  respectively,  are  payable  at  periodic 
intervals  of  one  year  or  less  throughout  the 
term  of  the  contract,  and  are  based  on  a 
single  notional  principal  amount 

(c]  Under  the  terms  of  the  swap  agreement, 
on  April  1. 1996,  B  is  obligated  to  make  a 
payment  to  A  of  SS.OOO.OOO  (8%  x 
SIOO.000.000)  and  A  is  obligated  to  make  « 
payment  to  0  of  S7 ,800,000  (7.80%  x 
S100,000,000).  Under  paragraph  (eX2Xi)  of 
this  section,  the  ratable  daily  portions  Gar 
1995  are  the  amounts  of  these  periodic 


pa>-ments  that  are  attributable  to  A's  and  B't 
taxable  year  ending  December  31. 1995.  The 
ratable  daily  portion  of  the  8%  fixed  leg  is 
S6.010.929  (275  days/366  days  x  SS.OOO.OOO). 
and  the  ratable  daily  portion  of  the  floating 
leg  is  SS  .860.656  (275  days/366  days  k 
S7.800.000).  The  net  amount  for  the  taxable 
year  is  the  difference  between  the  ratable 
daily  portions  of  the  two  periodic  payments, 
or  $150,273  ($6,010,929— S5.860.656). 
Accordingly.  i1  has  net  income  of  $150,273 
from  this  swap  for  1995.  and  B  has  a 
corresponding  net  deduction  of  $150,273. 

(d)  The  $49,727  unrecognized  balance  of 
the  $200,000  net  periodic  payment  that  is 
made  on  April  1. 1996.  is  included  in  A's  and 
ffs  net  income  or  net  deduction  from  the 
contract  for  1996. 

(e)  If  the  parties  had  entered  into  the 
contract  on  February  1. 1995.  the  result 
would  not  change  because  no  portion  of 
eitfier  party's  obligation  to  make  a  pa>Tnent 
under  the  swap  relates  to  the  period  prior  to 
April  1. 1995.  Consequently,  under 
paragraph  (e)(2)  of  this  section,  neither  party 
would  accrue  any  income  or  deduction  from 
the  swap  for  the  period  from  Fetxuary  t. 
1995.  through  March  31,  1995. 

Example  2.  Accrual  of  periodic  swap 
payments  by  cash  method  taxpayer,  (a)  Go 
April  1. 1995.  Centers  into  a  contract  with 
unrelated  counterparty  D  under  which,  for  a 
period  of  five  years,  C  is  obligated  to  make 
a  fixed  payment  to  D  each  April  1.  beginning 
April  1. 1996.  In  an  amount  equal  to  8% 
multiplied  by  a  notional  principal  amount  of 
$100  miliioa  D  is  obligated  to  make  semi- 
annual payments  to  Ceach  April  1  and 
October  1.  beginning  October  1. 1995.  in  an 
amount  equal  to  one-half  of  the  LIBOR 
amount  as  of  the  first  day  of  the  preceding 
6-month  period  multiplied  by  the  notional 
principal  amount  The  payments  are  to  be 
calculated  using  a  30/360  day  conventioa  C 
is  a  calendar  year  taxpayer  that  uses  the 
accrual  method  of  accounting.  D  is  a  calendar 
year  taxpayer  that  uses  the  cash  receipts  and 
disbursements  method  of  accounting.  LIBOR 
U  7.80%  on  April  1. 1995.  and  7.46%  on 
October  1. 1995. 

(b)  This  contract  is  a  notional  principal 
contract  as  defined  by  paragraph  (c)(1)  of  this 
section,  and  LIBOR  and  the  fixed  interest  rate 
of  8%  are  each  specified  indices  under 
paragraph  (cM2)  of  this  section.  All  of  the 
payments  to  be  made  by  Cand  D  are  periodic 
pa>'ments  under  paragraph  (e)(l  |  of  this 
section  because  they  are  each  based  on 
appropriate  specified  indices,  are  payable  at 
periodic  intervals  of  one  year  or  less 
throughout  the  term  of  the  contract,  and  are 
based  on  a  single  notional  principal  amount 

(c)  Under  the  terms  of  the  swap  agreement. 
D  pays  C$3,900,000  (0.5  x  7.8%  x 
$100,000,000)  on  October  1. 1995.  In 
addiUon.  D  is  obligated  to  pay  CS3.730.000 
(0.5  X  7.46%  X  $100,000,000)  on  April  1. 
1996.  C  is  obligated  to  pay  D  $8,000,000  on 
April  1, 1996.  Under  paragraph  (e)(2Ki)  of 
this  section,  Cs  and  ITs  ratable  daily 
portions  for  1995  are  the  amounts  of  the 
periodic  payments  that  are  attributable  to 
their  taxable  year  ending  December  31, 1995. 
The  ratable  daily  portion  of  the  8%  fixed  leg 
is  $6,000,000  (270  days/360  days  x 
SS.OOOXKW),  and  the  ratable  dally  portion  of      ■ 
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the  floating  leg  is  S5.765.000  ($3,900,000  •*- 
(90  days/180  days  x  $3,730,000)).  Thus,  Ct 
net  deduction  from  the  contract  for  1995  is 
$235,000  (56.000.000— $5,765,000)  and  D 
reports  $235,000  of  net  income  from  the 
contract  for  1995. 

(d)  The  net  unrecognized  balance  of 
$135,000  ($2,000,000  balance  of  the  fixed 
leg— $1,865,000  balance  of  the  floating  leg)  is 
Included  in  Cs  and  Dt  net  income  or  net 
deduction  from  the  contract  for  1996. 

Example  3.  Accrual  of  swop  payments  on 
index  set  in  orreors.  (a)  The  facts  are  the  same 
as  in  Example  I,  except  that  A's  obligation 
to  make  payments  based  upon  LIBOR  is 
determined  by  reference  to  LIBOR  on  the  day 
each  payment  is  due.  LIBOR  is  8.25%  on 
December  31, 1995.  and  8.16%  on  April  1. 
1996 

(b)  On  December  31. 1995.  the  amount  that 
A  is  obligated  to  pay  B  is  not  known  because 
it  will  not  become  fixed  until  April  1, 1996. 
Under  paragraph  (e)(2)(ii)  of  this  section,  the 
ratable  daily  portion  of  the  periodic  payment 
from  A  to  B  for  1995  is  based  on  the  value 

of  LIBOR  on  December  31. 1995  (unless  A  or 
B  determines  that  the  value  of  LIBOR  on  that 
day  does  not  reasonably  estimate  the  value  of 
the  specified  index).  Thus,  the  ratable  daily 
portion  of  the  floating  leg  is  $6,198,770  (275 
days/366  days  x  8  25%  x  $100,000,000), 
while  the  ratable  daily  portion  of  the  fixed 
leg  is  $6,010,929  (275  days/366  days  x 
$8,000,000).  The  net  amount  for  1995  on  this 
swap  is  $187,841  ($6,198,770—56,010.929). 
Accordingly,  Bhas  $187,841  of  net  income 
from  the  swap  in  1995,  and  A  has  a  net 
deduction  of  $187,841. 

(c)  On  April  1. 1996,  A  makes  a  not 
payment  to  B  of  $160,000  ($8,160,000 
payment  on  the  floating  leg— $8,000,000 
payment  on  the  fixed  leg).  For  purposes  of 
determining  their  net  income  or  net 
deduction  from  this  contract  for  the  year 
ended  December  31. 1996,  B  and  A  must 
adjust  the  net  income  and  net  deduction  they 
recognized  in  1995  by  $67,623  (275  days/366 
days  X  ($8,250,000  presumed  payment  on  the 
floating  leg— $8,160,000  actual  payment  on 
the  floating  leg)). 

(f)  Nonperiodic  payments — (1) 
Definition.  A  nonperiodic  payment  is 
any  payment  made  or  received  with 
respect  to  a  notional  principal  contract 
that  is  not  a  periodic  payment  (as 
defined  in  paragraph  (e)(1)  of  this 
section)  or  a  termination  payment  (as 
defined  in  paragraph  (h)  of  this  section). 
Examples  of  nonperiodic  payments  are 
the  premium  for  a  cap  or  floor 
agreement  (even  if  it  is  paid  in 
installments),  the  payment  for  an  o^- 
market  swap  agreement,  the  prepayment 
of  part  or  all  of  one  leg  of  a  swap,  and 
the  premium  for  an  option  to  enter  into 
a  swap  if  and  when  the  option  is 
exercised. 

(2)  Recognition  rules — (i)  In  general. 
All  taxpayers,  regardless  of  their  method 
of  accounting,  must  recognize  the 
ratable  daily  portion  of  a  nonperiodic 
payment  for  tne  taxable  year  to  which 
that  portion  relates.  Generally,  a 


Don{>eriodic  payment  must  be 
recognized  over  the  term  of  a  notional 
principal  contract  in  a  manner  that 
reflects  the  economic  substance  of  the 
contract. 

(ii)  General  rule  for  swaps.  A 
nonperiodic  payment  that  relates  to  a 
swap  must  be  recognized  over  the  term 
of  the  contract  by  allocating  it  in 
accordance  with  the  forward  rates  (or,  in 
the  case  of  a  commodity,  the  forward 
prices)  of  a  series  of  cash-settled 
forward  contracts  that  reflect  the 
specified  index  and  the  notional 
principal  amount.  For  purposes  of  this 
allocation,  the  forward  rates  or  prices 
used  to  determine  the  amount  of  the 
nonperiodic  payment  will  be  respected, 
if  reasonable.  See  paragraph  (0(4) 
Example  7  of  this  section. 

(iii)  A/ternatjVe  methods  for  swaps. 
Solely  for  purposes  of  determining  the 
timing  of  'ncome  and  deductions,  a 
nonperiodic  payment  made  or  received 
with  respect  to  a  swap  may  be  allocated 
to  each  period  of  the  swap  contract 
using  one  of  the  methods  described  in 
this  paragraph  (f)(2)(iii).  The  alternative 
methods  may  not  be  used  by  a  dealer  in 
notional  principal  contracts  (as  defined 
in  paragraph  (c)(4)(iii)  of  this  section) 
for  swaps  entered  into  or  acquired  in  its 
capacity  as  a  dealer. 

(A)  Prepaid  swaps.  An  upfront 
payment  on  a  swap  may  be  amortized 
by  assuming  that  the  nonperiodic 
payment  represents  the  present  value  of 
a  series  of  equal  paj'ments  made 
throughout  the  term  of  the  swap 
contract  (the  level  payment  method), 
adjusted  as  appropriate  to  take  accoimt 
of  increases  or  decreases  in  the  notional 
principal  amoimt.  The  discount  rate 
used  in  this  calculation  must  be  the  rate 
(or  rates)  used  by  the  parties  to 
determine  the  amount  of  the 
nonperiodic  payment.  If  that  rate  is  not 
readily  ascertainable,  the  discount  rate 
used  must  be  a  rate  that  is  reasonable 
under  the  circumstances.  Under  this 
method,  an  upfront  payment  is  allocated 
by  dividing  each  equal  payment  into  its 
principal  recovery  and  time  value 
components.  The  principal  recovery 
components  of  the  eqiial  payments  are 
treated  as  periodic  payments  that  are 
deemed  to  be  made  on  each  of  the  dates 
that  the  swap  contract  provides  for 
periodic  payments  by  the  payor  of  the 
nonperiodic  payment  or,  if  none,  on 
each  of  the  dates  that  the  swap  contract 
provides  for  periodic  payments  by  the 
recipient  of  the  nonperiodic  payment. 
The  time  value  component  is  needed  to 
compute  the  amortization  of  the 
nonperiodic  payment,  but  is  othervdse 
disregarded.  See  paragraph  (f)(4) 
Example  5  of  this  section. 


(B)  Other  nonperiodic  swap 
payments.  Nonperiodic  payments  on  a 
swap  other  than  an  upfront  payment 
may  be  amortized  by  treating  the 
contract  as  if  it  provided  for  a  single 
upfront  payment  (equal  to  the  present 
value  of  the  nonperiodic  payments)  and 
a  loan  between  the  parties.  The  discount 
rate  (or  rates)  used  in  determining  the 
deemed  upfront  payment  and  the  time 
value  component  of  the  deemed  loan  is 
the  same  as  the  rate  (or  rates)  used  in 
the  level  payment  method.  The  single 
upfront  payment  is  then  amortized 
under  the  level  payment  method 
described  in  paragraph  (f)(2)(iii){A)  of 
this  section.  The  time  value  component 
of  the  loan  is  not  treated  as  interest,  but. 
together  with  the  amortized  amoimt  of 
the  deemed  upfrt)nt  payment,  is 
recognized  as  a  periodic  payment.  See 
paragraph  (f)(4)  Example  6  of  this 
section.  If  both  parties  make 
nonperiodic  payments,  this  calculation 
is  done  separately  for  the  nonperiodic 
payments  made  by  each  party. 

fiv)  General  rule  for  caps  and  floors. 
A  payment  to  purchase  or  sell  a  cap  or 
floor  must  be  recognized  over  the  term 
of  the  agreement  by  allocating  it  in 
accordance  with  the  prices  of  a  series  of 
cash-settled  option  contracts  that  reflect 
the  specified  index  and  the  notional 
principal  amoimt.  For  purposes  of  this 
allocation,  the  option  pricing  used  by 
the  parties  to  determine  the  total 
amount  paid  for  the  cap  or  floor  will  be 
respected,  if  reasonable.  Only  the 
portion  of  the  purchase  price  that  is 
allocable  to  the  option  contract  or 
contracts  that  expire  during  a  particular 
period  is  recognized  for  that  period. 
Thus,  under  this  paragraph  tf)(2)(iv), 
straight-line  or  accelerated  amortization 
of  a  cap  premium  is  generally  not 
permitted.  See  paragraph  (f)(4) 
Examples  1  and  2  of  this  section. 

(v)  Alternative  methods  for  caps  and 
floors  that  hedge  debt  instruments. 
Solely  for  purposes  of  determining  the 
timing  of  income  and  deductions,  if  a 
cap  or  floor  is  entered  into  primarily  to 
reduce  risk  with  respect  to  a  specific 
debt  instrument  or  group  of  debt 
instruments  held  or  issued  by  the 
taxpayer,  the  taxpayer  may  amortize  a 

Sayment  to  purchase  or  sell  the  cap  or 
oor  using  the  methods  described  in 
this  paragraph  (f)(2)(v),  adjusted  as 
appropriate  to  take  account  of  increases 
or  decreases  in  the  notional  principal 
amount.  The  alternative  methods  may 
not  be  used  by  a  dealer  in  notional 
principal  contracts  (as  defined  in 
paragraph  (c)(4)(iii)  of  this  section)  for 
caps  or  floors  entered  into  or  acquired 
in  its  capacity  as  a  dealer. 

(A)  Prepaid  caps  and  floors.  A 
premium  paid  upfront  for  a  cap  or  a 
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floor  may  be  amortized  using  tbe  "level 
payment  method"  deecribed  in 
paragraph  (f)(2Kiii)(A)  of  this  aectioa. 
See  paragraph  (fK4)  Example  3  of  this 
section. 

(B)  Other  caps  and  floors. 
Nonperiodic  payments  on  a  cap  or  floor 
other  than  an  upfront  payment  are 
amortized  by  treating  the  contract  as  if 
it  provided  for  a  single  upfront  payment 
(equal  to  the  present  value  of  the 
nonperiodic  payments)  and  a  loan 
between  the  parties  as  described  in 
paragraph  (f)(2)(iii)(B)  of  this  section. 
Under  the  level  payment  method,  a  cap 
or  floor  premium  paid  In  level  annual 
installments  over  the  term  of  the 
contract  is  effectively  included  or 
deducted  from  Income  ratably,  in 
accordance  «vith  the  level  payments.  See 
perograph  (fM4)  Example  4  of  this 
section. 

(Q  Special  method  for  collars.  A 
taxpayer  may  also  treat  a  cap  and  a  floor 
that  comprise  a  collar  as  a  single 
notional  prindpel  contract  and  may 
amortize  the  net  nonperiodic  payment 
to  enter  into  the  cap  and  floor  over  the 
term  of  the  collar  In  accordance  wth  the 
methods  prescribed  in  this  parasraoh 
(f)(2)(v).  *^^  ^ 

(vi)  Additional  methods.  The 
Commissioner  may,  by  a  revenue  ruling 
or  a  revenue  procedure  published  in  the 
Internal  Revenue  Bulletin,  provide 
alternative  methods  fbr  allocating 
nonperiodic  payments  that  relate  to  a 
notional  principal  cootract  to  each  jrear 
of  the  contract.  See  §  601.601  (d)(2)(ii)(b) 
of  this  chapter. 

(3)  Term  of  extendible  or  terminable 
contracts.  For  purposes  of  this 
para^aph  (f),  the  term  of  a  notional 
prindpel  contract  that  is  subject  to 
extension  or  termination  is  the 
reasonably  expected  term  of  the 
contract 

(4)  Examples.  The  following  examples 
illustrate  Xho  application  of  paragrapa  (f) 
of  this  section. 

Example  1.  Cap  premium  amortized  using 
general  rale,  (a)  On  January  1, 1 995.  when 
LIBOR  is  8%.  Fpays  unrelated  party  E 
$600,000  for  a  contract  that  obligates  E  to 
make  a  payment  to  Feach  quarter  equal  to 
one-quarter  of  the  axcess,  if  any,  of  thrae- 


month  LIBOR  over  0%  with  rscpect  to  a 

notional  principal  amount  of  S25  millioo. 
Both  E  and  F  are  calendar  year  taxpayers.  E 
provides  F  with  a  schedule  of  allocable 
premium  amounts  indicating  that  the  cap 
was  priced  according  to  a  reasonable 
variation  of  the  Black-Scholes  option  pricing 
formula  and  that  the  total  premium  is 
allocable  to  the  following  periods: 


Pridnfl  ailoca- 

1995 _ 

1996 

1997 

$55,000 
225,000 
320.000 

$600,000 

(b)  This  contract  is  a  noUonal  principal 
contract  as  defined  by  ptiragraph  (c)(1)  of  this 
section,  and  LIBOR  is  a  specified  index 
under  paragraph  (c)(2)(lii)  of  this  section. 
Any  pa3Tnents  made  by  £  to  F  are  periodic 
payments  under  paragraph  (eKl)  of  this  * 
section  because  they  are  payable  at  periodic 
intervals  of  one  year  or  less  throughout  the 
term  of  the  contract,  are  based  on  an 
appropriate  specified  index,  and  are  based  on 
a  single  notional  principal  amount  The 
$600,000  cap  premium  paid  by  F  to  £  is  a 
nonperiodic  payraeat  as  defined  in  paragraph 
(fl(l)  of  this  section. 

(c)  The  Black-Scholes  model  is  recogniced 
in  the  financial  industry  as  a  standard 
technique  for  pricing  Interest  rate  cap 
agreements.  Therefore,  because  E  has  uSed  a 
reasonable  option  pricing  model,  the 
schedule  generated  by  F  is  consistent  with 
the  economic  substance  of  the  cap,  and  may 
be  used  by  both  F and  F  for  calculating  their 
ratabJe  daily  portions  of  the  cap  prBmium. 
Under  paragraph  (f)(2)(iv)  of  this  section,  E 
recognizes  the  ratable  daily  portion  of  the  cap 
premium  as  income,  and  F  recognizes  the 
ratable  daily  portion  of  the  cap  premium  as 

■  deduction  tMsed  on  the  pricing  schedule. 
Thus,  E  and  F  account  for  the  contract  as 
follows: 


Ratable  daily 
portion 

1995  ...„ 

1996  _     . 

$55,000 
225,000 
320,000 

1997 

$600,000 

(d)  Any  periodic  payments  under  the  cap 
agreement  (that  is,  pa>TOents  that  E  makes  to 
F  because  LIBOR  exceeds  9%)  are  included 
in  the  parties'  net  income  or  net  deduction 


from  tlte  contract  in  acoordanoe  %vlth 
paragraph  (e)(2)  of  Uiia  aection. 
Fxojnple  2.  Cap  premium  allocated  to 
'  proper  period,  (a)  The  facts  are  the  same  as 
in  Example  1.  except  that  the  cap  is 
purchased  by  Fon  November  1, 1994.  The 
first  determination  date  under  the  cap 
agreement  is  January  31, 1995  (the  last  day 
of  the  first  quarter  to  which  the  contract 
relates).  LIBOR  is  9.1%  on  December  31, 
1994.  and  is  9.15%  on  January  31, 1995. 

(b)£andF  recognize  $9,192  (61  days/365 
days  X  $55,000)  as  the  rauble  daUy  portion 
of  the  nonperiodic  payment  for  1994,  and 
Include  that  amount  in  their  net  income  or 
net  deduction  from  the  contract  for  1994.  If 
E%  pricing  model  allocated  the  cap  premium 
to  each  quarter  covered  by  the  contract,  the 
ratable  daily  portion  would  be  61  days/92 
days  times  the  premium  allocated  to  the  first 
quarter. 

(c)  Under  paragraph  (e)(2Mii)  of  this 
section.  F  and  F  calculate  the  payments  using 
UBOR  as  of  December  31. 1994.  F  recognizes 
as  income  the  ratable  daily  portion  of  the 
presumed  payment,  or  $4,144  (61  days/92 
days  X  .25  x  .001  x  $25,000,000).  Thus,  E 
reports  $5,046  of  net  Income  from  the 
contract  far  1994  ($9,192-$4,144),  and  F 
reports  a  net  deduction  from  the  contract  of 
$5,048. 

(d)  On  January  31, 1995,  Epays  F$9.37S 
(.25  X  .0015  X  $25,000,000)  under  the  terms 
of  the  cap  agreement  For  purposes  of 
determining  their  net  income  or  net 
deduction  from  this  contract  for  the  year 
ended  December  31, 1995,  EandFmust 
adjust  their  respective  net  income  and  net 
deduction  from  the  cap  by  $2,072  (61  days/ 
92  days  X  ($9,375  actual  pa>Tnent  under  the 
cap  on  January  31, 1995— $6,250  presumed 
payment  under  the  cap  on  December  31, 
1994)). 

Example  3.  Cap  premium  amortized  using 
alternative  method,  (a)  The  facts  are  the  same 
as  in  Example  1,  except  that  the  cap  provides 
for  annual  payments  by  E  and  is  entered  into 
by  F  primarily  to  reduce  risk  with  respect  to 
a  debt  instrument  issued  by  F.  F  elects  to 
amortize  the  cap  premium  using  the 
alternative  level  pa\-ment  method  provided 
under  paragraph  (f)'(2)(vKA)  of  this  section. 
Under  that  method,  F  amortizes  the  cap 
premium  by  assuming  that  the  $600,000  is 
repaid  in  3  equal  annual  payments  of 
$241,269,  assuming  a  discount  rate  of  10%. 
Each  payment  is  divided  into  a  time  value 
component  and  a  principcU  component, 
which  are  set  out  below. 


1995 

1996 

1997 


Level  payment 


$241,269 
241.269 
241,269 


$723,807 


Time  value  conv 
ponent 


$60,000 
41.873 
21.934 


$123,807 


Principai  compo- 
nent 


$181,269 
199,396 
219,335 

$600,000 


(b)  Tbe  mt  of  Ow  ratable  dally  pofttons  of 
the  principal  compooeut  tad  the  peymsats. 


if  any,  received  from  E  comprise  Ft  annual 
net  income  or  net  deduction  from  the  cap. 


The  time  value  components  are  oe^Klad  only 
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to  compute  the  ratable  daily  portions  of  the 
cap  premium,  and  are  otherwise  disregarded. 

Example  4.  Cap  premium  paid  in  level 
installments  and  amortized  using  altematiw 
method  (a)  The  focts  are  the  same  as  tn 
Example  3.  except  that  F  agrees  to  pay  for  the 


cap  In  three  level  Installments  of  S241.269  (a 
total  of  S723.807)  on  December  31. 1995, 
1996.  and  1997.  The  present  value  of  three 
payments  of  S241.269.  discounted  at  10%.  is 
$600,000.  For  purposes  of  amortizing  the  cap 
premium  under  the  alternative  method 


provided  In  paragraph  (f)(2)(vKB)  of  this 
section.  F  is  treated  as  paying  $600,000  for 
the  cap  on  January  1. 1995.  and  borrowing 
S600,000  from  E  that  will  be  repaid  In  thi«e 
annual  Installments  of  S241.269.  The  time 
value  component  of  the  loan  is  computed  as 
follows: 


1995 
1996 
1997 


Loan  balance 


$600,000 
418,731 
219.335 


Time  value  com- 
ponent 


$60,000 
41.873 
21.934 


$123,807 


Piindpal  coRipo- 
nenl 


$181,269 
199.396 
219.335 


$600,000 


(b)  F  is  treated  as  making  periodic 
payments  equal  to  the  amortized  principal 
components  from  a  $600,000  cap  paid  in 
advance  (as  described  in  Example  3). 
increased  by  the  time  value  components  of 
the  $600,000  loan,  which  totals  $241,269 
each  year.  The  time  value  com{x>nents  of  the 
$600,000  loan  are  included  In  the  periodic 
payments  made  by  F,  but  are  not 
characterized  as  interest  income  or  expense. 
The  effect  of  the  alternative  method  in  this 
situation  is  to  allow  Fto  amortize  the  cap 
premium  in  level  Installments,  the  same  way 
It  is  paid.  The  net  of  the  ratable  daily 
portions  of  f  s  deemed  periodic  pa>'ments 
and  the  payments,  if  any.  received  from  £ 
comprise  Ft  annual  net  income  or  net 
deduction  from  the  cap. 


Example  5.  Upfront  interest  rate  swap 
payment  amortized  using  alternative  method. 
(a)  On  January  1 . 1 995.  G  enters  Into  an 
interest  rate  swap  agreement  with  unrelated 
counterparty  H  under  which,  for  a  term  of 
five  years.  G  is  obligated  to  make  annual 
payments  at  11%  and  H  is  obligated  to  make 
annual  payments  at  LIBOR  on  a  notional 
principal  amount  of  $100  million.  At  the 
time  C  and  H  enter  into  this  swap  agreement, 
the  rate  for  similar  on-market  swaps  is  LIBOR 
to  10%.  To  compensate  for  this  di^erence.  on 
January  1. 1995.  H  pays  G  a  yield  adjustment 
fee  of  $3,790,786.  C  provides  H  with 
information  that  Indicates  that  the  amount  of 
the  yield  adjustment  fee  was  determined  as 
the  present  value,  at  10%  compounded 
annually,  of  five  annual  payments  of 


$1 .000.000  (1  %  X  $100,000,000).  G  and  H  are 
calendar  year  taxpayers. 

(b)  This  contract  is  a  notional  principal . 
contract  as  defined  byj)aragraph  (c)(1)  of  this 
section.  The  yield  adjustment  fee  is  a 
nonperiodic  payment  as  defined  in  paragraph 
(0(1)  of  this  section. 

(c)  Under  the  alternative  method  described 
in  paragraph  (f)(2)(iii)(A)  of  this  section,  the 
yield  adjustment  fee  is  recognized  over  the 
life  of  the  agreement  by  assuming  that  the 
$3,790,786  is  repaid  in  five  level  payments. 
Assuming  a  constant  yield  to  maturity  and 
annual  compounding  at  10%,  the  ratable 
daily  portions  are  computed  as  follows: 


1995 
1996 
1997 
1998 
1999 


Level  payment 


$1,000,000 
1.000,000 
1,000,000 
1,000.000 
1.000.000 


$5,000,000 


Time  value  com- 
ponent 


$379,079 

316.987 

248.685 

173,554 

90.909 


$1,209,214 


Principal  compo- 
nent 


$620,921 
683.013 
751.315 
826,446 
909.091 


$3,790,786 


(d)  C  also  makes  swap  pa>'raents  to  Hat 
11%,  while  H  makes  swap  payments  to  C 
based  on  LIBOR.  The  net  of  the  ratable  daily 
portions  of  the  11%  payments  by  C,  the 
LIBOR  payments  by  H,  and  the  principal 
component  of  the  yield  adjustment  fee  paid 
by  H  determines  the  annual  net  income  or 
net  deduction  from  the  contract  for  both  G 
and  H.  The  time  value  components  are 


needed  only  to  compute  the  ratable  daily 
portions  of  the  yield  adjustment  fee  paid  by 
H,  and  are  otherwise  disregarded. 

Example  6.  Backloaded  interest  rate  swap 
payment  amortized  using  alternative  method. 
(a)  The  focts  are  the  same  as  in  Example  5, 
but  H  agrees  to  pay  G  a  yield  adjustment  fee 
of  $6,105,100  on  December  31. 1999.  Under 
the  alternative  method  in  paragraph 


(f)(2)(iii)(B)  of  this  section.  H  is  treated  as 
(wying  a  yield  adjustment  fee  of  $3,790,786 
(the  present  value  of  $6,105,100,  discounted 
at  a  10%  rate  with  annual  compounding]  on 
January  1, 1995.  Solely  for  timing  purposes. 
H  is  treated  as  borrowing  $3,790,786  from  C. 
Assuming  annual  compounding  at  10%,  the 
time  value  component  is  computed  as 
follows: 


• 

Loan  balance 

Time  value  com- 
ponent 

Principal  co«npo- 
nent 

1995  „ 

$3,790,786 
4.169,865 
4.586,852 
5,045.537 
5,550,091 

$379,079 
418,987 
458,685 
504,554 
555.009 

1996  „ - 

1997  

1999  "!!!!!!!!!"I!!!Z!!I!!!I!!"!!!!!!!!!Z!!!!!!!!!!!.!"!!."!!I!I.!!!"!..! '. !. „ 

$6,105,100 

(b)  The  amortization  of  /fs  yield 
adjustment  fiee  is  equal  to  the  amortization  of 
a  yield  adjustment  fee  of  $3,790,786  paid  in 
advance  (as  described  in  Example  5). 


Increased  by  the  time  value  component  of  the 
$3,790,786  deemed  loan  from  G  to  H.  Thus, 
the  amount  of  tTt  yield  adjustment  fee  that 
is  allocated  to  1995  Is  $1,000,000  ($620,921 


-f  $379,079).  The  time  value  components  of 
the  $3,790,786  loan  are  Included  In  the 
periodic  payments  paid  by  H,  but  are  not 
characterized  as  Interest  income  or  expense. 
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The  net  of  the  ratable  daily  portions  of  the 
11%  jwap  payments  by  G.  and  the  LIBOR 
payments  by  H,  added  to  the  principal 
components  from  Example  5  and  the  time 
value  components  from  this  Example  6, 
determines  the  annual  net  income  or  net 
deduction  from  the  contract  for  both  C  and 
H. 

■  Example  7.  Nonperiodic  payment  on  a 
commodity  swap  amortized  under  general 
rule,  (a)  On  January  1. 1995.  /enters  into  a 
commodity  swap  agreement  with  unrelated 
counterparty  /  under  which,  for  a  term  of 
three  years.  /  is  obligated  to  make  annual 
payments  based  on  a  fixed  price  of  $2.35  per 
bushel  times  a  notional  amount  of  100.000 
bushels  of  com  and  /  is  obligated  to  make 

l!  ■ 


annual  payments  equal  to  the  spot  price 
times  the  same  notional  amount.  Assume  that 
on  January  1. 1995,  the  price  of  a  one  year 
forward  for  com  is  $2.40  per  bushel,  of  a  two 
year  forward  $2.55  per  bushel,  and  of  a  3  year 
forward  $2.75  per  bushel.  To  compensate  for 
the  below-market  fixed  price  provided  in  the 
swap  agreement,  /  pays  /  $53,530  for  entering 
into  the  swap.  /  and  /are  calendar  year 
taxpayers. 

(b)  This  contract  is  a  notional  principal 
contract  as  defined  by  paragraph  (c)(1)  of  this 
section,  and  $2.35  and  the  spot  price  of  com 
are  sptecified  indices  under  paragraphs 
(c)(2)(i)  and  (iii)  of  this  section,  respectively. 
The  $53,530  payment  is  a  nonperiodic 


payment  as  defined  by  paragraph  (fid)  of  this 
section. 

(c)  Assuming  that  /does  not  use  the 
alternative  methods  provided  under 
paragraph  (f)(2)(lii)  of  this  section,  paragraph 
(f)(2)(ii)  of  this  section  requires  that  / 
recognize  the  nonperiodic  payment  over  the 
term  of  the  agreement  by  allocating  the 
payment  to  each  forward  contract  in 
accordance  with  the  forward  price  of  com. 
Solely  for  timing  purposes.  /  treats  the 
$53,530  nonperiodic  payment  as  a  loan  that 
/will  repay  in  three  installments  of  $5,000. 
S20.000.  and  $40,000.  the  expected  payouts 
on  the  in-the-money  forward  contracts.  With 
annual  compounding  at  8%.  the  ratable  daily 
portions  are  computed  as  follows: 


Expected  forward 
payment 

Time  value  com- 
ponent 

Pnncipal  compo- 
nent 

1995 

$5,000 
20.000 
40.000 

$4,282 
4.225 
2.963 

$718 
15.775 
37.037 

1996  

1997 

$65,000 

$11,470 

$53,530 

(d)  The  ratable  daily  portion  of  the 
principal  comptonent  is  added  to  Fs  periodic 
pa>'nients  in  computing  its  net  income  or  net 
deduction  from  the  notional  principal 
contract  for  each  taxable  year.  The  time  value 
components  are  needed  only  to  compute  the 
principal  components,  and  are  otherwise 
disregarded. 

(gj  Special  rules— {\)  Disguised 
notional  principal  contracts.  The 
Commissioner  may  recharacterize  all  or 
part  of  a  transaction  (or  series  of 
transactions)  if  the  effect  of  the 
transaction  (or  series  of  transactions)  is 
to  avoid  the  application  of  this  section. 

(2)  Hedged  notional  principal 
contracts.  If  a  taxpayer,  either  directly 
or  through  a  related  person  (as  defined 
in  paragraph  (c)(4)(i)  of  this  section), 
reduces  risk  with  respect  to  a  notional 
principal  contract  by  purchasing, 
selling,  or  otherwise  entering  into  other 
notional  principal  contracts,  futures, 
forwards,  options,  or  other  financial 
contracts  (other  than  debt  instruments), 
the  taxpayer  may  not  use  the  alternative 
methods  provided  in  paragraphs 
(f)(2Xiii)  and  (v)  of  this  section. 
Moreover,  where  such  positions  are 
entered  into  to  avoid  the  appropriate 
timing  or  character  of  income  from  the 
contracts  taken  together,  the 
Commissioner  may  require  that  amounts 
paid  to  or  received  by  the  taxpayer 
under  the  notional  principal  contract  be 
treated  in  a  manner  that  is  consistent 
with  the  economic  substance  of  the 
transaction  as  a  whole. 

(3)  Options  and  foFwards  to  enter  into 
notional  principal  contracts.  An  option 
or  forward  contract  that  entitles  or 
obligates  a  person  to  enter  into  a 
notional  principal  contract  is  subject  to 


the  general  rules  of  taxation  for  options 
or  forward  contracts.  Any  payment  with 
respect  to  the  option  or  forward  contract 
is  treated  as  a  nonperiodic  payment  for 
the  underlying  notional  principal 
contract  under  the  rules  of  paragraphs 
(fl  and  (g)(4)  or  (g)(5)  of  this  section  if 
and  when  the  underlying  notional 
principal  contract  is  entered  into. 

(4)  Swaps  with  significant 
nonperiodic  payments.  A  swap  with 
significant  nonperiodic  payments  is 
treated  as  two  separate  transactions 
consisting  of  an  on-market,  level 
payment  swap  ond  a  loan.  The  loan 
must  be  accounted  for  by  the  parties  to 
the  contract  independently  of  the  swap. 
The  time  value  component  associated 
with  the  loan  is  not  included  in  the  net 
income  or  net  deduction  from  the  swap 
under  paragraph  (d)  of  this  section,  but 
is  recognized  as  interest  for  all  purposes 
of  the  Internal  Revenue  Code.  See 
paragraph  (g)(6)  Example  3  of  this 
section.  For  purposes  of  section  956.  the 
Commissioner  may  treat  any 
nonperiodic  swap  payment,  whether  or 
not  it  is  significant,  as  one  or  more 
loans. 

(5)  Caps  and  floors  that  are 
significantly  in-the-money.  (Reserved) 

(6)  Examples.  The  following  examples 
illustrate  the  application  of  paragraph 
(g)  of  this  section. 

Example  1.  Cap  hedged  with  options,  (a) 
On  January  1, 1995.  *r  sells  to  unrelated 
counterparty  L  three  cash  settlement 
European-style  put  options  on  Eurodollar 
time  deposits  with  a  strike  rate  of  9%.  The 
options  have  exercise  dates  of  January  1, 
1996,  January  1, 1997,  and  January  1. 1998. 
respectively.  If  LIBOR  exceeds  9%  on  any  of 
the  exercise  dates,  L  will  be  entitled,  by 


exercising  the  relevant  option,  to  receive 
from  AT  an  amount  that  corresponds  to  the 
excess  of  LIBOR  over  9%  times  $25  million. 
L  pays  *r  $650,000  for  the  three  options. 
Furthermore.  K  is  related  to  F.  the  cap 
purchaser  in  paragraph  (f)(4)  Example  I  of 
this  section. 

(b)  ICs  option  agreements  with  L  reduce 
risk  with  respect  to  Fs  cap  agreement  with 
£.  Accordingly,  under  paragraph  (g)(2]  of  this 
section.  F cannot  use  the  alternative  methods 
provided  in  paragraph  (f)(2)(v)  of  this  section 
to  amortize  the  premium  paid  under  the  cap 
agreement.  Fmust  amortize  the  cap  premium 
it  paid  in  accordance  with  paragraph  (f)(2)(iv) 
of  this  section. 

(c)  The  method  that  E  may  use  to  account 
for  its  agreement  with  F  is  not  affected  by  the 
application  of  paragraph  (g)(2)  of  this  section 
toF 

Example  2  Nonperiodic  payment  that  is 
not  significant  (a)  On  January  1. 1995,  G 
enters  into  an  interest  rate  swap  agreement 
with  unrelated  counterparty  //under  which, 
for  a  term  of  five  years,  G  is  obligated  to  make 
annual  pa>'ments  at  11%  and  His  obligated 
to  make  annual  payments  at  LIBOR  on  a 
notional  principal  amount  of  $100  million. 
At  the  time  G  and  //enter  into  this  swap 
agreement,  the  rate  for  similar  on-market 
swaps  is  LIBOR  to  10%.  To  compensate  for 
this  difference,  on  January  1, 1995,  H  pays  C 
a  yield  adjustment  fee  of  $3,790,786.  C 
provides  Wwith  information  that  indicates 
that  the  amount  of  the  yield  adjustment  fee 
was  determined  as  the  present  value,  at  10% 
compounded  annually,  of  five  annual 
payments  of  $1,000,000  (1%  x  $100,000,000). 
Gand  //are  calendar  year  taxpayers.  (These 
facts  are  the  same  as  in  paragraph  (f)(4) 
Example  5  of  this  section.) 

(b)  In  this  situation,  the  yield  adjustment 
fee  of  $3,790,786  is  not  a  significant 
nonperiodic  payment  within  the  meaning  of 
paragraph  (g)(4)  of  this  section,  in  light  of  the 
amount  of  the  fee  in  proportion  to  the  present 
value  of  the  total  amount  of  fixed  payments 
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due  under  the  contract  Accordingly,  no 
portion  of  the  swap  is  recharacterized  as  a 
loan  for  purposes  of  this  section. 

Example  3.  Significant  nonperiodic 
payment,  (a)  On  January  1, 1995,  unrelated 
parties  M  and  N  enter  into  an  interest  rate 
swap  contract.  Under  the  tenns  of  the 
contract.  N  agrees  to  make  five  annual 
payments  to  M  equal  to  LIBOR  times  a 
notional  principal  amount  of  $100  million.  In 
return,  M  agrees  to  pay  N6%  of  $100  million 
annually,  plus  $15,163,147  on  January  1. 
1995.  At  the  time  Af  and  N  enter  into  this 
swap  agreement  the  rate  for  similar  on- 
market  swaps  is  LIBOR  to  10%,  and  N 


provides  M  with  information  that  the  amount 
of  the  initial  payment  was  determined  as  the 
present  value,  at  10%  compounded  annually, 
of  five  annual  payments  from  M  to  N  of 
$4,000,000  (4%  of  $100,000,000). 

(b)  Although  the  parties  have  characterized 
this  transaction  as  an  interest  rate  swap,  the 
$15,163,147  payment  from  M  to  N  is 
significant  when  compared  to  the  present 
value  of  the  total  flxea  payments  due  under 
the  contract.  Accordingly,  under  paragraph 
(g)(4)  of  this  section,  the  transaction  is 
recharacterized  as  consisting  of  both  a 
$15,163,147  loan  frtjm  M  to  N  that  A/ repays 
in  installments  over  the  term  of  the 


agreement,  and  an  interest  rate  swap  between 
M  and  N  in  which  M  immediately  pays  the 
installment  payments  on  the  loan  back  to  N 
as  part  of  its  fixed  payments  on  the  swap  in 
exchange  for  the  LIBOR  payments  by  N. 

(c)  The  yield  adjustment  fee  is  recognized 
over  the  life  of  the  agreement  by  treating  the 
$15,163,147  as  a  loan  that  will  be  repaid  with 
level  payments  over  five  years.  Assuming  a 
constant  yield  to  maturity  and  annual 
compounding  at  10%,  Mand  Af  account  for 
the  principal  and  interest  on  the  loan  as 
follows: 


1995 
1996 
1997 
1998 
1999 


L0V6I  payment 


$4,000,000 
4,000.000 
4.000.000 
4,000,000 
4,000,000 


$20,000,000 


IntarMt  oompo- 
n«nt 


$1,516,315 
1.267.946 

.  994,741 
694,215 
363.636 


$4,836,853 


Principal  compo- 
nent 


$2,483,685 
2.732,054 
3.005.259 
3.305.785 
3,636.364 


$15,163,147 


(d)  M  recognizes  interest  income,  and  N 
claims  an  interest  deduction,  each  taxable 
year  equal  to  the  interest  component  of  the 
deemed  installment  payments  on  the  loan. 
These  interest  amounts  are  not  included  in 
the  jjarties'  net  income  or  net  deduction  from 
the  swap  contract  under  paragraph  (d)  of  this 
section.  The  principal  components  are 
needed  only  to  compute  the  interest 
component  of  the  level  payment  for  the 
following  period,  and  do  not  otherwise  affect 
the  parties'  net  income  or  net  deduction  from 
this  contract. 

(e)  N  also  makes  swap  payments  to  M 
based  on  LIBOR,  and  receives  swap 
payments  from  M  at  a  fixed  rate  that  is  equal 
to  the  sum  of  the  stated  fixed  rate  and  the 
rate  calculated  by  dividing  the  deemed  level 
annual  payments  on  the  loan  by  the  notional 
principal  amount.  Thus,  the  fixed  rate  on  this 
swap  is  10%,  which  is  the  sum  of  the  stated 
rate  of  6%  and  the  rate  calculated  by  dividing 
the  annual  loan  payment  of  $4,000,000  by  the 
notional  principal  amount  of  5100,000,000, 
or  4%.  Using  the  methods  provided  in 
paragraph  (e)(2)  of  this  section,  the  swap 
payments  from  M  to  A/ of  $10,000,000  (10% 
of  $100,000,000)  and  the  LIBOR  swap 
payments  from  AT  to  M  are  included  in  the 
parties"  net  income  or  net  deduction  from  the 
contract  for  each  taxable  year. 

Example  4  Swaps  recharacterized  as  a 
loan,  (a)  The  facts  are  the  same  as  in  Example 
3,  except  that  on  January  1, 1995.  Nalso 
enters  into  an  interest  rate  swap  agreement 
with  unrelated  counterparty  O  under  which, 
for  a  term  of  five  years,  N  is  obligated  to 
make  annual  {jayments  at  12%  and  O  is 
obligated  to  make  annual  payments  at  LIBOR 
on  a  notional  principal  amount  of  $100 
million.  At  the  time  Nand  O  enter  into  this 
swap  agreement,  the  rate  for  similar  on- 
market  swaps  is  LIBOR  to  10%.  To 
compensate  for  this  difference,  O  pays  Naa 
upfront  yield  adjustment  fee  of  $7,581,574. 
This  yield  adjustment  fee  equals  the  present 
value,  at  10%  compounded  annually,  of  five 


annual  payments  of  $2,000,000  (2%  of 
$100,000,000). 

(b)  In  substance,  these  two  interest  rate 
swaps  are  the  equivalent  of  a  fixed  rate 
borrowing  by  N  of  $22,744,721  ($15,163,147 
from  Mplus  $7,581,574  from  O).  Under 
paragraph  (g)(2)  of  this  section,  if  these 
positions  were  entered  into  to  avoid  interest 
character  on  a  net  loan  position,  the 
Commissioner  may  recharacterize  the  swaps 
as  a  loan  which  N  will  repay  with  interest 
in  five  annual  installments  of  $6,000,000 
each  (the  difference  between  the  12%  Npays 
under  the  swap  with  O  and  the  6%  N 
receives  under  the  swap  with  M,  multiplied 
by  the  $100,000,000  notional  principal 
amount). 

(c)  N  recognizes  no  net  income  or  net 
deduction  bom  these  contracts  under 
paragraph  (d)  of  this  section  because,  as  to  N, 
there  is  no  notional  principal  contract 
income  or  expense.  However,  the 
recharacterization  of  ATs  separate 
transactions  as  a  loan  has  no  effect  on  the 
way  M  and  O  must  each  account  for  their 
notional  principal  contracts  under 
paragraphs  (d)  through  (g)  of  this  section. 

(h)  Termination  payments — (1) 
Definition.  A  payment  made  or  received 
to  extinguish  or  assign  all  or  a 
proportionate  part  of  the  remaining 
rights  and  obligations  of  any  party 
under  a  notional  principal  contract  is  a 
termination  payment  to  the  party 
making  the  termination  payment  and 
the  party  receiving  the  payment.  A 
termination  payment  includes  a 
payment  made  between  the  original 
parties  to  the  contract  (an 
extinguishment),  a  payment  made 
between  one  party  to  the  contract  and  a 
third  party  (an  assignment),  and  any 
gain  or  loss  realized  on  the  exchange  of 
one  notional  principal  contract  for 
another.  Where  one  party  assigns  its 
remaining  rights  and  obligations  to  a 


third  party,  the  original  nonassigning 
counterparty  realizes  gain  or  loss  if  the 
assignment  results  in  a  deemed 
exchange  of  contracts  and  a  realization 
event  under  section  1001. 

(2)  Taxable  year  of  inclusion  and 
deduction  by  original  parties.  Except  as 
otherwise  provided  (e.g.,  in  section  453 
or  1092),  a  party  to  a  notional  principal 
contract  recognizes  a  termination 
payment  in  the  year  the  contract  is 
extinguished,  assigned,  or  exchanged. 
When  the  termination  payment  is 
recognized,  the  party  also  recognizes 
any  other  payments  that  have  been 
made  or  received  pursuant  to  the 
notional  principal  contract,  but  that 
have  not  been  |«cognized  under 
paragraph  (d)  of  this  section.  If  only  a 
proportionate  part  of  a  party's  rights  and 
obligations  is  extinguished,  assigned,  or 
exchanged,  then  only  that  proportion  of 
the  unrecognized  payments  is 
recognized  under  the  previous  sentence. 

(3)  Taxable  year  of  inclusion  and 
deduction  by  assignees.  A  termination 
payment  made  or  received  by  an 
assignee  pursuant  to  an  assignment  of  a 
notional  principal  contract  is  recognized 
by  the  assignee  under  the  rules  of 
paragraphs  (f)  and  (g)(4)  or  (g)(5)  of  this 
section  as  a  nonperiodic  payment  for 
the  notional  principal  contract  that  is  in 
effect  after  the  assignment. 

(4)  Special  rules — (i)  Assignment  of 
one  leg  of  a  contract.  A  payment  is  not 
a  termination  payment  if  it  is  made  or 
received  by  a  party  in  exchange  for 
assigning  all  or  a  portion  of  one  leg  of 
a  notional  principal  contract  at  a  time 
when  a  substantially  proportionate 
amount  of  the  other  leg  remains 
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unperformed  and  unassigned.  The 
payment  is  either  an  amount  loaned,  an 
amount  borrowed,  or  a  nonperiodic 
payment,  depending  on  the  economic 
substance  of  the  transaction  to  each 
party.  This  paragraph  (h)(4)(i)  appHes 
whether  or  not  the  original  notional 
principal  contract  is  terminated  as  a 
result  of  the  assignment. 

(ii)  Substance  over  form.  Any 
economic  benefit  that  is  given  or 
received  by  a  taxpayer  in  heu  of  a 
termination  payment  is  a  termination 
payment. 

{5}  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (h).  All  of  the  examples 
assume  that  no  loss  deferral  rules  apply. 

Example  t.  Termination  by 
extinguishment,  (a)  On  January  1, 1995.  P 
enters  into  an  interest  rate  swap  agreement 
with  unrelated  counterparty  Q  under  which, 
for  a  term  of  seven  years,  P  is  obligated  to 
make  annual  payments  based  on  10%  and  Q 
is  obligated  to  make  semi-annual  payments 
based  on  LIBOR  and  a  notional  principal 
amount  of  SlOO  million.  Pand  Q  are  both 
calendar  year  taxpayers.  On  January  1, 1997, 
when  the  fixed  rate  on  a  comparable  LIBOR 
swap  has  fallen  to  9.5%,  P pays  Q  SI, 895,393 
to  terminate  the  swap. 

(b)  The  payment  from  P  to  Q  extinguishes 
the  swap  contract  and  is  a  termination 
payment,  as  defined  in  paragraph  (h)(lj  of 
this  section,  for  both  parties.  Accordingly, 
under  paragraph  (h)(2)  of  this  section,  P 
recognizes  a  loss  of  $1,895,393  in  1997  and 
Q  recognizes  Si, 895,393  of  gain  in  1997. 

Example  2.  Termination  by  assignment  (a) 
The  facts  are  the  same  as  in  Example  1, 
except  that  on  January  1, 1997,  P  pays 
unrelated  party  B  $1,895,393  to  assume  all  of 
P's  rights  and  obligations  under  the  swap 
with  Q.  In  return  for  this  pa>'ment,  R  agrees 
to  pay  10%  of  SlOO  million  annually  to  Q 
and  to  receive  LIBOR  payments  from  Q  for 
the  remaining  five  years  of  the  swap. 

(b)  The  payment  from  P  to  /?  terminates  Ps 
interest  in  the  swap  contract  with  Q  and  is 

a  termination  payment,  as  defined  in 
paragraph  (h)(1)  of  this  section,  for  P.  Under 
paragraph  (h)(2)  of  this  section,  P  recognizes 
a  loss  of  $1,895,393  in  1997.  Whether  Q  also 
has  a  termination  pajTnent  with  respwct  to 
the  p8>'ment  from  P  to  P  is  determined  under 
section  1001. 

(c)  Under  paragraph  (h)(3)  of  this  section, 
the  assignment  payment  that  R  receives  from 
P  is  a  nonperiodic  payment  for  an  interest 
rate  swap.  Because  the  assignment  p>ayment 
is  not  •  significant  nonperiodic  payment 
within  the  meaning  of  paragraph  (g)(1)  of  this 
section,  R  amortizes  the  $1,895,393  over  the 
five  year  term  of  the  swap  agreement  under 
paragraph  (f)(2)  of  this  section. 

Example  3.  Assignment  of  swap  with  yield 
adjustment  fee.  (a)  The  facts  are  the  same  as 
in  Example  2,  except  that  on  January  1, 1995. 
Q  paid  P  a  yield  adjustment  fee  to  enter  into 
the  seven  year  interest  rate  s%vap.  In 
accordance  with  paragraph  (f)(2)  of  this 
section,  Pand  Q included  the  raUble  daily 
portions  of  that  nonperiodic  payment  in  their 
net  Income  or  net  deduction  from  the 


contract  for  1995  and  1996.  On  January  1. 
1997.  $300,000  of  the  nonperiodic  payment 
has  not  yet  been  recognized  by  P  and  Q. 

(b)  Under  paragraph  (h)(2)  of  this  section, 
P  recognizes  a  loss  of  $1,595,393 
($1,895.393-$30C.OOO)  in  1997.  R  accounts 
for  the  termination  payment  in  the  same  way 
it  did  in  Example  2;  the  existence  of  an 
unamortized  payment  with  respect  the 
original  swap  has  no  effect  on  R. 

Example  4.  Assignment  of  one  leg  of  a 
swap,  (a)  On  January  1, 1995,  S  enters  into 
an  interest  rate  swap  agreement  with 
unrelated  counterparty  T  under  which,  for  a 
term  of  five  years.  S  will  make  annual 
payments  at  10%  and  Twill  make  annual 
pa>'ments  at  LIBOR  on  a  notional  principal 
amoimt  of  $50  million.  On  January  1, 1996, 
uiuvlated  party  U  pays  T$15,849.327  for  the 
right  to  receive  the  four  remaining  $5,000,000 
payments  from  S.  Under  the  terms  of  the 
agreement  between  S  and  T,  S  is  notified  of 
this  assignment,  and  S  is  contractually  bound 
thereafter  to  make  its  payments  to  1/  on  the 
appropriate  payment  dates.  S's  obligation  to 
pay  if  is  conditioned  on  T  making  its  LIBOR 
payment  to  S  on  the  appropriate  payment 
dates. 

(b)  Because  Thas  assigned  to  I/its  rights 
to  the  fixed  rate  payments,  but  not  its  floating 
rate  obligations  under  the  notional  principal 
contract,  Ws  payment  to  7*  is  not  a 
termination  ptayment  as  defined  in  paragraph 
(h)(1)  of  this  section,  but  is  covered  by 
paragraph  (h)(4)(i)  of  this  section.  The 
economic  substance  of  the  transaction 
between  Tand  1/  is  a  loan  that  does  not  affect 
the  way  that  S  and  T  account  for  the  notional 
principal  contract  under  this  section. 

(i)  Anti-abuse  rule.  If  a  taxpayer  enters 
into  a  transaction  with  a  principal 
purpose  of  applying  the  rules  of  this 
section  to  produce  a  material  distortion 
of  income,  the  Commissioner  may 
depart  from  the  rules  of  this  section  as 
necessary  to  reflect  the  appropriate 
timing  of  income  and  deductions  from 
the  transaction. 

(j)  Effective  date.  These  regulations 
are  effective  for  notional  principal 
contracts  entered  into  on  or  after 
December  13, 1993. 

Par.  5.  Section  1.451-1  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

S  1.451-1    General  rule  for  taxable  year  of 
inclusion. 

•  •        •        •        • 

(f)  Timing  of  income  firom  notional 
principal  contracts.  For  the  timing  of 
income  with  respect  to  notional 
principal  contracts,  see  §  1.446-3. 

Far,  6.  Section  1.461-4  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

11.461-4    Economic  performance. 

•  •        •        •        • 

(f)  Timing  of  deductions  from  notional 
principal  contracts.  Economic 
performance  on  a  notional  principal 
contract  occurs  as  provided  under 
§1.446-3. 


Par.  7.  Section  1.988-2  is  amended  by 
adding  paragraph  (h)  to  read  as  follows: 

S 1 .988-2    Recognition  end  computation  of 
exchange  gain  or  loss. 

•         •        •         •        • 

(h)  Timing  of  income  and  deductions 
from  notional  principal  contracts. 
Except  as  otherwise  provided  (e.g..  in 
S  1.988-5  or  1.446-3(g)),  income  or  loss 
from  a  notional  principal  contract 
described  in  §  1.988-l(a)(2)(iii)(B)  (other 
than  a  currency  swap)  is  exchange  gain 
or  loss.  For  the  rules  governing  the 
timing  of  income  and  deductions  with 
respect  to  notional  principal  contracts, 
see  §  1.446-3.  See  paragraph  (e)(2)  of 
this  section  with  respect  to  currency 
swaps. 

Par.  8.  Section  1.1092(d)-l  is  added 
to  read  as  follows: 

f  1 .1 092(dH    Definitions  and  Special 
Rules. 

(a)  Actively  traded.  Actively  traded 
personal  property  includes  any  personal 
property  for  which  there  is  an 
established  financial  market. 

(b)  Established  financial  market— {1) 
In  general.  For  purposes  of  this  section, 
an  estabUshed  financial  market 
includes — 

(i)  A  national  seciuities  exchange  that 
is  registered  imder  section  6  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78f); 

(ii)  An  interdealer  quotation  system 
sponsored  by  a  national  securities 
association  registered  under  section  15A 
of  the  Securities  Exchange  Act  of  1934; 

(iii)  A  domestic  board  of  trade 
designated  as  a  contract  market  by  the 
Commodities  Futures  Trading 
Commission: 

(iv)  A  foreign  securities  exchange  or 
board  of  trade  that  satisfies  analogous 
regulatory  requirements  imder  the  law 
of  the  jurisdiction  in  which  it  is 
organized  (such  as  the  London 
International  Financial  Futures 
Exchange,  the  Marche  a  Terme 
International  de  France,  the 
International  Stock  Exchange  of  the 
United  Kingdom  and  the  Republic  of 
Ireland,  Limited,  the  Frankfurt  Stock 
Exchange,  and  the  Tok}'o  Stock 
Exchange): 

(v)  An  interbank  market: 

(vi)  An  interdealer  market  (as  defined 
in  paragraph  (b)(2)(i)  of  this  section); 
and 

(vii)  Solely  with  respect  to  a  debt 
instrument,  a  debt  market  (as  defined  in 
paragraph  (b){2)(ii)  of  this  section). 

(2)  Definitions — (i)  Interdealer  market. 
An  interdealer  market  is  characterized 
by  a  system  of  general  circulation 
(including  a  computer  listing 
disseminated  to  subscribing  brokers, 
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dealers,  or  traders]  that  provides  a 
reasonable  basis  to  determine  fair 
market  value  by  disseminating  either 
recent  price  quotations  (including  rates, 
yields,  or  other  pricing  information)  of 
one  or  more  identified  brokers,  dealers, 
or  traders  or  actual  prices  (including 
rates,  yields,  or  other  pricing 
information)  of  recent  transactions.  An 
interdealer  market  does  not  include  a 
directory  or  listing  of  brokers,  dealers, 
or  traders  for  specific  contracts  (such  as 
yellow  sheets)  that  provides  neither 
price  quotations  nor  actual  prices  of 
recent  transactions. 

(ii)  Debt  market.  A  debt  market  exists 
with  respect  to  a  debt  instrument  if 
price  quotations  for  the  instrument  are 
readily  available  from  brokers,  dealers, 
or  traders.  A  debt  market  does  not  exist 
with  respect  to  a  debt  instrument  if— 

(A)  No  other  outstanding  debt 
instrument  of  the  issuer  (or  of  any 
person  who  guarantees  the  debt 
instrument)  is  traded  on  an  established 
financial  market  described  in  paragraph 
(b)(l){i),  (ii),  (iii),  (iv),  (v),  or  (vi)  of  this 
section  (other  traded  debt); 

(B)  The  original  stated  principal 
amoimt  of  the  issue  that  includes  the 
debt  instrument  does  not  exceed  $25 
miUion; 

(C)  The  conditions  and  covenants 
relating  to  the  issuer's  performance  with 
respect  to  the  debt  instrument  are 
materially  less  restrictive  than  the 
conditions  and  covenants  included  in 
all  of  the  issuer's  other  traded  debt  (e.g., 
the  debt  instrument  is  subject  to  an 
economically  significant  subordination 
provision  whereas  the  issuer's  other 
traded  debt  is  senior);  or 

(D)  The  maturity  date  of  the  debt 
instrument  is  more  than  3  years  after  the 
latest  maturity  date  of  the  issuer's  other 
traded  debt. 

(c)  Notional  principal  contracts.  For 
purposes  of  section  1092(d) — 

(1)  A  notional  principal  contract  (as 
defined  in  §  1.446-3(c)(l))  constitutes 


personal  property  of  a  type  that  is 
actively  traded  if  contracts  based  on  the 
same  or  substantially  similar  specified 
indices  are  purchased,  sold,  or  entered 
into  on  an  established  financial  market 
within  the  meaning  of  paragraph  (b)  of 
this  section;  and 

(2)  The  rights  and  obligations  of  a 
party  to  a  notional  principal  contract  are 
rights  and  obligations  with  respect  to 
personal  property  and  constitute  an 
interest  in  personal  property. 

(d)  Effective  dates.  Paragraph 
(b)(l)(vii)  of  this  section  applies  to 
positions  entered  into  on  or  after 
October  14, 1993.  Paragraph  (c)  of  this 
section  applies  to  positions  entered  into 
onoraflerjuly  8, 1991. 

Approved:  October  4, 1993 
Margaret  Miln«r  Rkhardson, 
ConuTiJSSJoner  of  Internal  Revenue. 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  93-25192  Filed  10-«-93;  1:26  pm] 
WLUNQ  cooe  oso-oi-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  258 
[FRL-4788-S1 

Solid  Waste  Disposal  Facility  CrHeria; 
Delay  of  the  Effective  Date 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  corrections. 

SUMMARY:  EPA  is  making  technical 
corrections  to  the  Table  "Summaiy  of 
Changes  to  the  Effective  Dates  of  the 
MSWLF  Criteria"  which  was  included 
in  the  preamble  to  the  final  rule  "Solid 
Waste  Disposal  Facihty  Criteria;  Delay 
of  the  Effective  Date"  that  appeared  in 
the  Federal  Register  on  October  1, 1993 
(58  FR  51536).  This  correction  notice 


will  amend  errors  that  appear  in  the 
portion  of  the  table  related  to  "Effective 
date  of  ground-water  monitoring  and 
corrective  action." 

EFFECTIVE  DATE:  October  14,  1993. 

FOR  FURTHER  INFORMATK)N  CONTACT:  Mr. 
David  Hockey  (202)  260-7596. 

SUPPLEMENTARY  INFORMATION:  On 
October  1. 1993,  EPA  promulgated  a 
final  rule  under  Subtitle  D  of  the 
Resource  Conservation  and  Recovery 
Act  and  section  405  of  the  Clean  Water 
Act  delaying  the  effective  date  of  the 
Municipal  Solid  Waste  Landfill  Criteria 
(58  FR  51536).  The  preamble  to  the  rule 
included  a  table  on  pages  51543  and 
51544  that  summarized  the  effective 
dates  of  the  final  rule.  That  rule 
contained  minor  editorial  errors  that 
EPA  is  correcting  in  this  action.  The 
corrections  are  for  the  table  "Summary 
of  Changes  to  the  Effective  Dates  of  the 
MSWLF  Criteria"  for  the  row  titled 
"Effective  date  of  ground-water 
monitoring  and  corrective  action."  For 
the  category  of  MSWLF  units  accepting 
100  TPD  or  less;  are  not  on  the  NPL;  and 
are  located  in  a  state  that  has  submitted 
an  appUcation  for  approval  by  10/9/93: 
the  effective  date  for  new  units  should 
read  October  9. 1993  and  not  October  9. 
1994.  For  the  category  of  MSWLF  units 
that  meet  the  small  landfill  exemption 
in  40  CFR  258.1(f):  the  effective  date  for 
existing  units  and  lateral  expansions 
should  read  October  9. 1995  through 
October  9. 1996  and  not  October  9. 1996 
only.  For  the  category  of  MSWLF  units 
receiving  flood-related  waste:  the 
effective  date  for  new  imits  should  read 
October  9, 1993  and  not  October  9, 
1994. 

Correction  of  Publication 

Accordingly,  the  final  rule  is 
corrected  by  revising  the  table  on  pages 
51543  and  51544  to  read  as  follows: 


Summary  of  Changes  to  the  Effective  Dates  of  the  MSWLF  Criteria  ^ 

• 

MSWLF  units  ac- 
cepting greater 
than  too  TPD 

MSWLF  units  ac- 
cepting 100  TPD 
or  less;  are  not  on 
the  NPL;  and  are 
located  In  a  state 
that  has  submitted 
an  application  for 
approval  by  10/9/ 
93 

MSWLF  units  that 

meet  the  small 

landfill  exemption 

in  40  CFR 

§  258.1(f) 

MSWLF  units  receiving  flood-reiated 
waste 

General  effective  data' 

October  9. 1993.... 
Octobers,  1994.... 

April  9. 1994  

October  9. 1994.... 

October  9. 1995  .... 
October  9. 1996 .... 

Up  to  October  9.  1994  as  determined 

This  Is  the  effective  date  for  location, 
operation,  design,  and  dosure/post- 
dosura. 

Date  by  virfilch  to  install  final  cover  If 
cease  receipt  of  waste  by  the  gen- 
eral effective  date. 

by  State. 

Within  one  year  of  date  determined  by 
State;   no   later  than   October  9, 
1995. 

Federal  Register  /  Vol.  58.  No.  197  /  Thursday.  October  14.  1993  /  Rules  and  Regulations     53137 


Summary  of  Changes  to  the  Effective  Dates  of  the  MSWLF  Criteria'— Continued 


MSWLF  units  ac- 

cepting 100  TPO 

Of  less:  are  not  on 

MSWLF  units  that 

1 

MSWLF  units  ac- 
cepting greater 
than  100  TPO 

the  NPL;  and  are 
located  in  a  state 
that  has  subnvttad 
an  application  for 
approval  by  1 0/9/ 
93 

meet  the  small 

landfW  exemption 

ln40CFR 

§258.1(0 

MSWLF  units  recelvino  flood-related 
waste 

1 

Effdctive  date  of  g^jnd-watef  mon- 

Priof  to  receipt  of 

October  9.  1993 

October  9.  1995 

October  9.  1993  for  new  units:  Octo- 

itofinfl and  correctKe  action. 

waste  for  new 

for  new  units; 

for  new  units: 

ber   9,    1994   through   October   9. 

units;  October  9, 

October  9,  1994 

October  9.  1995 

1996  for  existing  units  and  lateral 

1994  throogti 

through  October 

through  October 

expansions. 

October  9.  1996 

9.  1996  for  exist- 

9. 1996  for  exist- 

for existing  units 

ing  units  and  lat- 

ing units  and  lat- 

and lateral  ex- 

eral expansiortt. 

eral  expansions. 

pansions. 

Etfaceve  data  of  financial  assjrance 

April  9.  1995  

April  9.  1995  

October  9.  1995  ... 

Apr*  9.  1995. 

requirements. 

•This  TatHe  provides  a  surrvnary  of  the  major  changes  to  the  effective  dates.  See  the  final  rule  and  preamble  publistied  on  October  i,  1993 
(58  FR  51536)  for  a  hill  discussion  of  al)  char>ges  and  related  conditions.  Alt  other  versions  of  this  tat}le,  lrKiud)r>g  the  version  In  Xhe  October  1. 
1993  Federal  Register  (58  FR  51536)  on  pages  51543  ar>d  51544.  are  obsolete. 

2|f  a  MSWLF  unit  receives  waste  after  this  date,  the  unit  must  comply  whth  at  of  Part  258. 


Authority 

EPA  is  promulgating  these  regulations 
under  the  authority  of  sections  2002  and 
4010(c)  of  the  Resource  Conservation 
and  Recovery  Act  of  1976.  as  amended. 
42  use  6912. 

Dated:  October  5. 1993. 
Walter  W.  Kovalick.  ]r.. 

Acting  Assistant  Administrator,  Office  of 

Solid  Waste  and  Emergency  Response. 

(FR  Doc.  ^-25 100  Filed  10-13-93;  8.45  ami 
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GENERAL  SERVICES 
AMUINISTRATION 

41  CFR  Part  302-6 
IFTR  Amendment  31] 
RIN  309(K-AE92 

Federal  Travel  Regulation;  Increase  in 
Maximum  Reimbursement  Limitations 
for  Real  Estate  Sale  and  Purctiase 
Expenses 

AGENCY:  Federal  Supply  Service.  GSA. 
ACTWN:  Final  rule. 

SUMMARY:  This  Bnal  rule  amends  the 
Federal  Travel  Regulation  (FTR)  to 
increase  the  maximum  dollar 
limitations  on  reimbursement  for 
allowable  real  estate  sale  and  purchase 
expenses  incident  to  a  change  of  official 
Station.  Section  5724a(a)(4)(B)  of  title  5. 
United  States  Code  requires  that  the 
dollar  limitations  be  updated  effective 
October  1  of  each  year  based  on  the 
percent  change,  if  any.  In  the  Consumer 
Price  Index  for  Ail  Urban  Consumers. 
United  States  Qty  Average,  Housing 
Component,  for  December  of  the 


preceding  year  over  December  of  the 
second  preceding  year.  This  final  rule 
will  have  a  favorable  impact  on  Federal 
employees  authorized  to  relocate  in  the 
interest  of  the  Government  since  it 
increases  relocation  allowance 
maximums. 

EFFECTIVE  DATE:  This  final  rule  is 
effeaive  October  1. 1993.  and  applies  to 
employees  whose  effective  date  of 
transfer  is  on  or  after  October  1, 1993. 
For  purposes  of  this  regulation,  the 
effective  date  of  transfer  is  the  date  on 
which  the  employee  reports  for  duty  at 
the  new  official  station. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
E.  Groat,  Transportation  Management 
Division  (FBX).  Washington.  DC  20406. 
telephone  703-305-5745. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  makes  the  annual  adjustment  to  the 
maximum  reimbursement  limitations 
for  the  sale  and  purchase  of  an 
employee's  residence  when  the 
employee  transfers  in  the  interest  of  the 
Government.  The  total  amount  of 
expenses  that  may  be  reimbursed  in 
connection  with  the  sale  of  a  residence 
shall  not  exceed  10  percent  of  the  actual 
sale  price  or  $21,340.  whichever  is  the 
lesser  amount.  The  total  amount  of 
expenses  that  may  be  reimbursed  in 
connection  with  the  purchase  of  a 
residence  shall  not  exceed  5  percent  of 
the  purchase  price  or  $10,669, 
whichever  is  the  lesser  amount. 

The  General  Services  Administration 
(GSA)  has  determined  that  this  rule  is 
not  a  major  rule  for  the  purposes  of 
Executive  Order  12291  of  February  17, 
1981.  because  it  is  not  likely  to  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 


costs  to  consumers  or  others;  or 
significant  adverse  effects.  GSA  has 
based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for, 
and  consequences  of.  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits:  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

List  of  Subiects  in  41  CFR  Part  302-6 

Government  employees,  Relocation 
allowances  and  entitlements.  Transfers 

For  the  reasons  set  out  in  the 
preamble.  41  CFR  part  302-6  is 
amended  as  follows; 

PART  302-6— ALLOWANCE  FOR 
EXPENSES  INCURRED  IN 
CONNECTION  WITH  RESIDENCE 
TRANSACTIONS 

1.  The  authority  citation  for  part  302- 
6  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5721-5734;  20  U.S.C 
905(a);  E.O.  11609.  36  FR  13747.  3  CFR. 
1971-1975  Comp..  p.  586. 

302-6^    [Amended] 

2.  Section  302-6.2  is  amended  by 
removing  the  amount  "$20,799"  in 
paragraph  (g)(1).  and  adding  in  its  place 
the  amount  "$21,340":  and  by  removing 
the  amount  "$10,399"  in  paragraph 
(g)(2)  and  adding  in  its  place  the  amount 
"$10,669". 

Dated:  September  8. 1993. 
Roger  W.  Johnson, 
Administrator  of  General  Services. 
IFR  Doc.  93-25183  Filed  10-13-93;  845  ami 

eaXMO  COOE  «30-M-F 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  97 

PAS3-11S8) 

Delation  of  Station  Location  on 
Amateur  Application  Form 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Order  deletes  the 
requirement  In  the  amateur  service  rules 
that  a  station  location  be  specified  on 
the  application.  The  Order  recognizes 
that  the  extensive  use  of  mobile  and 
portable  equipment  results  in  frequent 
changes  of  the  station's  transmitting 
location.  In  addition,  this  action  will 
expedite  the  processing  of  amateur 
service  license  applications. 
EFFECTIVE  DATE:  November  15.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maurice  J.  DePont.  Federal 
Communications  Commission, 
V\  ashington.  DC  20554.  (202)  632-4964. 

S:  PPLEMENTARY  INFORMATION: 

O  der 

Adopted:  September  24. 1993. 

Released:  October  7.  1993. 

By  the  Chief.  Private  Radio  Bureau: 

1.  Section  97.21  of  the  Commission's 
R  lies.  47  CFR  97.21.  currently  provides 
t  ".at  each  application  for  an  amateur 
;.ervice  license  and  each  application  for 
a  riiciprocal  f>ermit  for  alien  amaterur 
licensee  must  show,  among  other  things, 
a  station  location  in  an  area  where  the 
amateur  ser\'ice  is  regulated  by  the  FCC. 
The  rule  also  provides  that  the  station 
location  must  be  a  place  where  a  station 
can  be  physically  located. 

2.  In  order  to  expedite  the  processing 
of  amateur  service  license  applications, 
it  is  desirable  to  delete  the  requirement 
that  a  station  location  be  specified  on 
the  application.  Further,  because 
portable  and  mobile  equipment  is 
currently  widely  used  in  the  amateur 
service,  a  station's  location  when 
transmitting  often  changes,  sometimes 
even  daily. 

3.  We  believe  that  this  rule 
amendment  is  not  likely  to  be 
controversial.  Further,  it  relates  to  a 
nonsubstantive  change  in  the 
Commission's  licensing  procedures.  The 
notice  and  comment  provisions  of 
Section  553  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553.  therefore, 
need  not  be  complied  with.  Authority 
for  this  action  is  contained  in  Section 
0.331(a)(1)  of  the  Commission's  Rules, 
47  CFR  0.331(a)(1). 


4.  Accordingly.  §  97.21,  is  amended, 
effective  November  15. 1993.  as  set  forth 
below. 

List  of  Subjects  in  47  CFR  Pari  97 

Radio. 
Federal  Communications  Commission. 
Ralph  A.  Hall«r, 
Chief,  Private  Badio  Bureau. 

Rule  Change 

Part  97  of  chapter  1  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  97— AMATEUR  RADIO  SERVICE 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  48  Stat.  1066,  1082.  as 
amended;  47  U.S.C.  154,  303.  Interpret  or 
apply  48  Stat.  1064-1068, 1081-1105,  as 
amended:  47  U.S.C  151-155,  301-609, 
unless  otherwise  noted. 

2.  Section  97.21  is  revised  to  read  as 
follows: 

197.21    Mailing  address. 

Each  application  for  an  amateiu' 
service  Ucense  and  each  application  for 
a  reciprocal  permit  for  alien  amateur 
licensee  must  show  a  mailing  address  in 
an  area  where  the  amateur  service  is 
regulated  by  the  FCC.  The  mailing 
address  must  be  one  where  the  licensee 
can  receive  mail  delivery  by  the  United 
States  Postal  Service. 
IFR  Doc.  93-25137  Filed  10-13-93,  8  45  am) 
BIUJNQ  cooc  wnt-Oi-u 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1833 

Change  to  the  NASA  FAR  Supplement 
Reflecting  the  Discontinuance  of  the 
NASA  Board  of  Contract  Appeals 
(NASA  BCA)  and  Its  Merger  With  the 
Armed  Services  Board  of  Contract 
Appeals  (ASBCA) 

AGENCY:  Office  of  Procurement. 

Procurement  Policy  Division,  National 

Aeronautics  and  Space  Administration 

(NASA). 

ACTION:  Final  rule. 

SUMMARY:  This  notice  amends  the  NASA 
FAR  Supplement,  part  1833,  to  reflect 
that  the  NASA  BCA  no  longer  exists  as 
a  separate  entity  and  that  its  functions 
are  now  accomplished  by  the  ASBCA. 
EFFECTIVE  DATE:  October  14.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tom  O'Toole.  NASA  Headquarters. 
Office  of  Procurement.  Procurement 
Policy  Division  (Code  HP),  Washington, 
DC  20546.  Telephone:  (202)  358-0482. 


SUPPI^MENTARY  INFORMATION: 

Background 

On  August  23,  1993.  an  interim  rule 
to  amend  the  NASA  FAR  Supplement  to 
reflect  the  discontinuance  of  the  NASA 
BCA  and  the  assumption  of  its  functions 
by  the  ASBCA  was  published  in  the 
Federal  Register  for  comment  (58  FR 
44462).  No  public  comments  were 
received.  Consequently,  under  the 
authority  of  42  U.S.C.  2473(c)(1).  NASA 
is  adopting  as  a  final  rule  the  text  set  out 
as  the  interim  rule  at  58  FR  44462  with 
no  changes. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  et  seq.).  This  rule  does  not 
impose  any  reporting  or  recordkeeping 
requirements  subject  to  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  48  CFR  Pari  1833 

Government  Procurement. 
Tom  Luedtke, 

Acting  Deputy  Associate  Administrutor  for 
Procurement. 

IFR  Doc.  93-25253  Filed  10-14-93;  8  45  am] 
BILUNG  CODE  7510-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  227,  672,  and  675 
[Docket  No.  930949-3249;  LD.  092393A] 

Threatened  Fish  and  Wildlife; 
Groundfish  of  the  Gulf  of  Alaska; 
Groundflsh  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area;  Steller  Sea 
Lion  Protection  Areas 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NO.^A), 

Commerce. 

ACTION:  Final  rule;  technical 

amendment. 

SUMMARY:  NMFS  announces  technical 
amendments  to  final  rules 
implementing  Steller  sea  lion  protection 
areas  authorized  under  the  Endangered 
Species  Act  (ESA),  the  Fishery 
Management  Plan  (FMP)  for  Groundfish 
of  the  Gulf  of  Alaska  (GOA),  and  the 
FMP  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  The  technical 
amendments  revise  regulations  by 
correcting  seven  tables  listing  longitude 
and  latitude  of  Steller  sea  lion 
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protection  areas  and  correcting  an    . 
illustration.  The  purpose  of  tfais  actlcm 
is  to  correct  errors  in  the  published 
regulations.  These  corrections  are 
consistent  with  the  goals  and  objectives 
of  the  ESA  and  the  FMPs. 
EFFECTIVE  DATE:  October  13, 1993. 
FOR  FURTHER  MFORHATION  COMTACT: 
Susan  Mello,  Protected  Resources 
Management  EHvision,  Alaska  Region, 
NMFS.  907-586-7235. 

SUPPLEMENTARY  MFORMATKM: 
Background 

In  late  1990,  NMFS  listed  Steller  sea 
lions  as  a  threatened  species  under  the 
ESA  because  of  a  drastic  population 
decline  (55  FR  49204,  November  26, 
1990).  Coincident  with  the  listing, 
NMFS  implemented  regulations  at 
§  227.12  to  protect  Steller  sea  lions  by 
restricting  opportunities  for  intentional 
and  unintentional  harassment  of  sea 
lions.  Specifically,  these  regulations:  (1) 
Prohibit  shooting  at  or  near  Steller  sea 
lions;  (2)  prohibit,  with  limited 
exertions,  vessels  from  entering  within 
3  nautical  miles  (nm)  (5.5  km)  of  listed 
Steller  sea  lion  rookeries;  (3)  prohibit 
individuals  on  land  from  approaching 
within  one-half  mile  (0.8  km)  or  within 
sight  of  listed  Steller  sea  lion  rookeries 
in  the  GOA  and  BSAI;  and  (4)  limit  the 
allowable  annual  take  of  Steller  sea 
lions  incidental  to  commercial  fisheries 
to  675  animals  in  Alaskan  waters  and 
adjacent  areas  of  the  Exclusive 
EccMaomic  Zone  (EEZ)  west  of  141°  W. 
longitude. 

ine  domestic  groundfish  fisheries  in 
the  EEZ  of  the  BSAI  and  GOA  are 
managed  by  the  Secretary  of  Ck)mmerce 
\mder  the  FMPs.  The  FMPs  were 
prepared  by  the  North  Pacific  Fishery 
Management  Qjuncil  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act)  and 
are  implemented  by  regulations 
governing  groundfish  fishing  at  50  CFR 
parts  672  and  675.  General  regulations 
tliat  also  apply  to  domestic  fisheries  are 
codified  at  50  CFR  part  620. 


The  growth  of  the  BSAI  and  GOA 

groundfish  trawl  fisheries  coincides 
temporally  with  the  observed  decline  of 
the  Steller  sea  lion  population  in 
Ala.ska.  Negative  interactions  between 
these  fisheries  and  Steller  sea  hons  have 
befii  documented  (e.g.,  intentional  and 
unintentional  lethal  takes)  and 
hypothesizedKe.g.,  depletion  of  Steller 
sea  Uon  prey  resoiut^s  bv  temporally 
and  spatially  compressed  fishing). 
Subsequent  to  the  ESA  listing  of  Steller 
sea  lions  as  threatened  in  1990,  NMFS 
further  restricted  groundfish  trawling 
under  the  Magnuson  Act  to  reduce  the 
potential  for  the  GOA  and  BSAI 
groundfish  fisheries  to  affect  negatively 
Steller  sea  lions,  their  habitat,  and  food 
resources.  Currently,  BSAI/GOA 
groundfish  trawling  is  prohibited  within 
10  nm  of  all  listed  Steller  sea  lion 
rookeries  year  round,  and  within  20  nm 
of  sill  listed  rookeries  during  the  BSAI 
%vinter  pollock  roe  fishery  (57  FR  2683, 
January  23, 1992,  and  58  FR  13561. 
March  12, 1993). 

The  purpose  of  these  technical 
amendments  is  to  correct  errors  in  the 
cited  locations  of  certain  listed  Steller 
sea  lion  rookeries  in  the  existing 
regulations.  These  corrections  are 
consistent  with  positions  of  rookeries 
found  in  Table  1  of  the  final  description 
of  critical  habitat  for  Steller  sea  lions  (58 
FR  45269,  August  27, 1993).  Minor 
corrections  are  needed  to  amend  earlier 
transcription  errors  in  the  regulations, 
and  to  incorporate  improved  locational 
data  bom  NMFS  surveys.  Amendments 
to  50  CFR  parts  227,  672  and  675 
include:  (1)  Corrections  to  seven  tables 
listing  longitude  and  latitude  of  Steller 
seal  lion  protection  areas:  and  (2) 
corrections  to  an  illustration  of  one 
rookery. 

Classification 

Because  these  technical  amendments 
make  minor  corrections  to  existing 
rules,  notice  and  public  comment 
thereon  and  a  delay  in  effective  date 
would  serve  no  purpose.  Accordingly, 
under  5  U.S.C.  553  (b)  and  (d),  notice 


and  public  comment  thereon  and  a 
delay  in  the  effective  date  are 
unnecessary. 

Because  this  rule  is  being  issued 
without  prior  comment,  it  is  not  subject 
to  the  Regulatory  Flexibility  Act 
requirement  for  a  regulatory  flexibility 
analysis:  none  has  been  prepared. 

This  rule  makes  minor  corrections  to 
a  rule  that  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.O.  12612  and  does 
not  contain  a  collection-of-information 
requirement  for  the  purposes  of  the 
Paperwork  Reduction  Act.  No  changes 
in  the  regulatory  impacts  previously 
reviewed  and  analyzed  will  result  from 
implementation  of  the  technical 
amendment. 

List  of  Subjects 

50  CFR  Part  227 

Endangered  and  threatened  species. 
Exports,  Imports,  Marine  mammals. 
Transportation. 

50  CFR  Parts  672  and  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  October  S.  1993. 
Samuel  W.  McKeen. 

Program  Management  Officer.  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the  ° 
preamble,  50  CFR  parts  227, 672,  and 
675  are  amended  as  follows: 

PART  227— THREATENED  RSH  AND 
WILOUFE 

1.  The  authority  citation  for  part  227 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531  etseq. 

2.  In  §  227.12,  paragraph  (a)(3).  Table 
1  is  amended  by  revismg  Items  12,  20. 
21,  26,  27  and  35  to  read  as  follows: 


1227.12 

(a)  * 
(3)  • 


Steliari 


I  Uon. 


Table  1  .—Listed  Steller  Sea  Uon  Rookery  Sites  ^ 


From 


To 


Lat. 


Long. 


Lat 


Long. 


NOAA 
Chart 


Notes 


12.  Akun  I 

II 


20.  KasatochI  I 

21.  AOak  I 


54<>18.0N  165<>32.5W  54O18.0N  ISS'SLSW  16547  Billings  Head  Bight 

•  •  •                                   • 

52«100N  175°31.5W  52«10.5N  175'>29.0W  16480  N  half  ot  island. 

S1<^.SN  irrsg.OW  51°38.0N  176°S9.5W  16460  SW  Point,  Li*a  Point 
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Table  1.— Listed  Steller  Sea  UON  Rookery  Sites  ^—Continued 

^^ 1° NOAA  „_.-, 

Urt.  Long.  L«L  Long.  **•*" 

•  •••••• 

26.  Amchrtkal  51*22.5N      179'28.0e      51*21.5N      179»25.0E        16440    EaMC«f>«. 

\ 

27.  Amcfiiftal Si'^.SN      178*48.5E  16440    Column  Rocks. 

•  •  •  •  •  »  ^  * 

36.  AttuI 52'S4.5N      172*3e.SE      52'S7.SN.     172*31.SE        16681     SQuedrant 

« Each  site  extends  m  a  docfcwise  direction  from  tfw  llrst  set  o(  geogiapNc  coonflnatee  along  the  shoreNne  at  maan  lower  low  water  to  tfte 
second  set  ot  coordinates:  or.  If  only  one  set  of  geographic  coordlnatas  Is  Hstad.  the  site  extends  around  tw  antks  shoreline  of  the  Island  at 
mean  lower  low  water. 

•        •  3.  In  §  227.12(a)(3),  the  illustration  for 

the  Attu  Island  Rookery  is  revised  to 
read  as  follows: 
muMta  coos  isis-t>-« 


Federal  Regigter  /  Vol.  58.  No.  197  /  Thujsday,  October  14.  1993  /  Rules  and  Regulations     53141 


Bering  Sea 


-ALASKA 


C 


.Vi 


T 


i<^»> 


.EA 


/!>.- 
^ 


C> 


Attu  island  Rookery 


172°30'E 


-53°10'N 


-52'»50' 


173"^0' 


■UMQ  oooc  ai«-«»-c 
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PART  672— GROUNORSH  OF  THE 
GULF  OF  ALASKA 


5.1n§672.24.  paragraph  (e)(1).  the  §672.24    Gear  limitations, 

table  is  amended  by  revising  the  entries  •        •        •        •        • 

for"Chirikofr'and"AkunI"andin  foi  .  •  • 

4.  The  authority  citation  for  part  672       paragraph  (e)(2),  the  table  is  amended  ... 

^.,         .         J -- *-ii                               by  revising  the  entry  for  "Akun  I"  to  (1)  *  *  * 

read  as  follows: 


continues  to  read  as  follows 
Authority:  16  U.S.C.  1801  ef  seq 


Island 


From 


Ut. 


Long. 


To 


Lat 


Long. 


Chirikof  I  55»  46.5N         155»  39.5W        55"  46.5N         155»  43.0W 

•  •••••• 

Akun  I  54°  18.0N         1650  32.5W        54"  18.0N         leS'SLSW 


(2)«   •   • 


Island 

From 

To 

Lat. 

Long. 

Ut. 

Long. 

Akun  1    

....     54° 

18.0N 

165 

• 

•  32  5W 

54° 

« 

18.0N 

165°31.5W 

• 

• 

• 

• 

• 

PART  675— GROUNDFISH  FISHERY  OF 
THE  BERING  SEA  AND  ALEUTIANS 
ISLANDS  AREA 


amended  by  revising  the  following 
entries: 


Paragraph 


mm 


6.  The  authority  citation  for  part  675        (f)(1)(ii) 
continues  to  read  as  follows:  (f)(2)(i) . 

Authority:  16  U.S.C.  1801  et  seq. 

7.  In  §  675.24,  the  tables  in  paragraphs 
(f)(1)  (i).  (ii).  (f)(2)  (i).  and  (ii)  are 


Entry  in  Table 


Akun  I 

Akun  I 

Agligadak  I 

KasatochI  I 

AdakI 

Anwhitka  I  (2  times) 


Paragraph 

Entry  in  Table 

{f)(2)(ii) 

AttuI 
Agligadak  1 

The  revisions  read  as  follows: 

§675.24    Gear  limitation*. 

•        •        •        •        • 

(f)*  •  * 
(!)•  •  ' 
(i)*  •  •- 


Island 


From 


Ut. 


Long. 


To 


Ut. 


Long. 


Akun  I  ;..    54°18.0N 


165°  32.5W         54°  18.0N 


165°31.5W 


•         •         •         « 
(ii)-  •  ' 


Island 


From 


UL 


Long. 


To 


Ut. 


Long. 


Akun  I 


54°18.0N         165°32.5W        54°  18.0N  165°31.5W 


Federal  Register  /  Vol.  58.  No.  197  /  Thursday.  October  14.  1993  /  Rules  and  RegulaUons     53143 


Island 


From 


To 


Lat 


Long. 


Lat 


Long. 


(2ll 
(i)' 


ISSSS  I  * 52-  06.5N 

S!??*^  '  52*  10.0N 

'**^'^' 51*36.5N 

•  •  . 

i;iSi£! !  51«  22.5N 

^''^'** '  51*  32  5N 
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50  CFR  Part  661 

[Doctsit  No.  930402-3134;  I.D.  100493C] 

Ocean  Salmon  Hsherles  Off  the 
Coast*  of  Washington,  Oregon,  and 
California 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACnON:  Inseason  adjustments  and 
closiues. 


SUMMARY:  NMFS  annoimces  the 
following  series  of  inseason 
management  actions:  The  recreational 
fishery  from  Leadbetter  Point. 


Washington,  to  Cape  Falcon.  Oregon, 
will  open  on  September  12  under  a 
revised  subarea  echo  salmon  quota  of 
35,100  fish  and  will  close  at  midnight. 
September  23. 1993;  the  recreational 
fisheries  in  the  two  subareas  between 
Cape  Alava  and  Leadbetter  Point. 
Washington,  will  close  at  midnight. 
September  23. 1993;  and  the 
commercial  fishery  in  the  revised 
subarea  between  Leadbetter  Point. 
Washington,  and  Cape  Falcon.  Oregon, 
will  reopen  for  its  final  fishing  period 
on  September  16-19. 1993,  with  a 
possession  and  landing  limit  of  a  total 
of  70  coho  salmon  for  this  open  period. 
These  adjustments  are  intended  to 
provide  additional  fishing  opportunity 
to  recreational  fishermen  and  minimize 
disruption  to  the  commercial  fishery 
without^xceeding  the  ocean  share 
allocated  to  the  recreational  and 
commercial  fisheries  in  the  affected 


subareas.  The  closures  are  necessary  to 
respond  to  serious  conservation 
concerns  for  coho  salmon. 
DATES:  Adjustment  of  the  recreational 
fishery  from  Leadbetter  Point. 
Washington,  to  Cape  Falcon.  Oregon, 
effective  at  0001  hours  local  time. 
September  17. 1993.  Closure  of  the 
recreational  fisheries  from  Cape  Alava. 
Washington,  to  Cape  Falcon,  Oregon 
effective  at  2400  hours  local  time. 
September  23, 1993.  Adjustment  of  the 
commercial  fishery  from  Leadbetter 
Point.  Washington,  to  Cape  Falcon. 
Oregon,  effective  at  0001  hours  local 
time,  September  16, 1993.  through  2400 
hours  local  time.  September  19. 1993. 
and  closure  of  this  fishery  effective  at 
2400  hours  local  time.  September  19. 
1993.  Comments  will  be  accepted 
through  October  28.  1993. 
ADDRESSES:  Comments  may  be  mailed  to 
Holland  A.  Schmitten.  Director. 
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Northwest  Region.  National  Marine 
Fisheries  Service.  NOAA.  7600  Sand 
Point  Way  NE.,  BIN  Cl57P0-Bldg.  1. 
Seattle,  WA  98115-0070.  Information 
relevant  to  this  notice  has  been 
rompiled  in  aggregate  form  and  is 
available  for  public  review  during 
business  hours  at  the  office  of  the  NMFS 
Northwest  Regional  Director. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  (206)  526-6140. 
SUPPLEMENTARY  INFORMATION:  In  its 
amended  emergency  interim  rule  (58  FR 
31664.  June  4.  1993).  NMFS  announced 
the  1993  recreational  and  commercial 
fisheries  north  of  Cape  Falcon,  Oregon. 
Inseason  modifications  of  quotas, 
fishing  seasons,  limited  retention 
regulations,  recreational  fishing  days 
per  calendar  week,  and  boundaries  are 
authorized  by  regulations  governing  the 
ocean  salmon  fisheries  at  50  CFR 
661.21(b)(1)  (i).  (ii).  (iii).  and  (v).  At  the 
September  14-17. 1993  meeting  of  the 
Pacific  Fishery  Management  Council  in 
Portland.  Oregon,  the  Washington 
Department  of  Fisheries  presented  a 
status  report  on  coastwide  coho  salmon 
fisheries  which  indicated  serious 
conservation  concerns  for  natural  and 
hatchery  coho  stocks,  specifically  Puget 
Sound  and  possibly  Washington  north 
coastal  stocks.  Coho  salmon  catch  rates 
in  many  major  fisheries  were  far  below 
the  rates  that  were  expected  if  coho 
abundance  was  at  the  level  forecast 
preseason.  The  coho  salmon  catch  in  the 
Canadian  West  Coast  of  Vancouver 
Island  troll  fishery,  for  example,  will  be 
less  than  1  million  fish  when  the 
expected  harvest  was  1.7  million.  Catch 
rates  for  coho  salmon  in  other  pre- 
terminal, terminal,  and  in-river  test 
fisheries  operated  by  the  State  and  tribes 
have  confirmed  that  many  major  wild 
Puget  Sound  coho  stocks  were  returning 
in  numbers  significantly  less  than 
expected.  As  the  month  of  September 
progressed,  poor  ocean  catch  rates  and 
test  fisheries  in  the  Columbia  River 
confirmed  that  Columbia  River  early 
and  late  hatchery  coho  stocks  too  were 
returning  in  lower  numbers  than 
expected.  The  Director,  Northwest 
Region.  NMFS  (Regional  Director) 
considered  these  conservation  concerns 
in  his  determinations  to  close  the 
remaining  recreational  and  commercial 
salmon  fisheries  north  of  Cape  Falcon, 
Oregon,  in  an  orderly  manner  before  the 
scheduled  ending  dates  for  these 
fisheries  and  the  attainment  of  their 
respective  quotas.  These  inseason 
management  actions  are  described 
below. 

The  first  inseason  management  action 
concerns  the  recreational  fishery  from 
Leadbetter  Point,  Washington,  to  Cape 


Falcon.  Oregon,  which  was  scheduled  to 
have  two  seasons:  The  first  from  July  5 
through  the  earliest  of  September  9.  or 
attainment  of  either  the  overall  chinook 
quota  north  of  Cape  Falcon  or  the 
subarea  coho  salmon  quota  of  96,300 
fish.  The  second  from  September  12 
through  the  earliest  of  September  30  or 
attainment  of  either  the  overall  chinook 
quota  or  the  subarea  coho  salmon  quota 
of  5,000  fish.  The  first  season  closed  on 
September  9  as  scheduled.  Based  on  the 
best  available  information,  the  catch 
during  the  first  season  totaled  66.200 
coho  salmon,  leaving  30.100  fish  of  the 
subarea  coho  quota  unharvested.  These 
fish  were  transferred  to  the  second 
season  which  opened  on  September  12. 
resulting  in  a  modified  subarea  quota  of 
35.100  coho  salmon.  This  modification 
does  not  affect  the  overall  recreational 
coho  salmon  quota  north  of  Cape  Falcon 
of  202.500  fish.  The  second  season  was 
scheduled  to  open  Sunday  through 
Thursday  only. 

The  best  available  information  on 
September  9,  before  conservation 
concerns  for  Puget  Sound  coho  salmon 
were  readily  apparent,  indicated  that 
large  amounts  of  coho  salmon  would 
remain  unharvested  at  the  end  of  the 
regularly  scheduled  season.  Columbia 
River  hatchery-produced  coho  salmon 
are  the  primary  stock  caught  in  this 
area.  Thus,  the  recreational  fishery  in 
this  subarea  was  opened  September  12- 
23,  and  was  scheduled  to  revert  to  the 
Sunday  through  Thursday  fishing  week 
by  closing  on  September  24-25.  This 
action  would  allow  fishermen  the 
opportimity  to  harvest  returning 
hatchery  coho  salmon  and  would 
provide  two  additional  fishing  days. 
September  17-18.  However,  the  best 
available  information  on  September  24 
indicated  extremely  poor  coho  salmon 
catch  rates  and  effort  levels  in  the 
Columbia  River  ocean  area  and  inriver 
test  fisheries  confirmed  possible 
conservation  concerns  for  late-run 
hatchery  coho.  Thus,  it  was  determined 
that  the  recreational  fishery  in  the 
subarea  between  Leadbetter  Point. 
Washington,  and  Cape  Falcon,  Oregon, 
should  not  reopen  for  the  remainder  of 
the  season,  and  the  fishery  was  closed 
for  the  remainder  of  the  season  effective 
2400  hours  local  time.  September  23  in 
order  to  conserve  late-run  Columbia 
River  hatchery  coho  salmon. 

The  second  inseason  action  concerns 
the  recreational  fisheries  in  the  two 
subareas  between  Cape  Alava  and 
Leadbetter  Point,  Washington,  which 
were  scheduled  to  open  July  5  and 
continue  through  the  earliest  of 
September  30  or  attainment  of  either  the 
overall  chinook  quota  or  the  respective 
subarea  coho  salmon  quotas.  The  best 


available  information  on  September  17 
indicated  substantial  conservation 
concerns  for  Puget  Sound  coho.  with 
several  major  stocks  returning  to 
terminal  areas  in  much  smaller  numbers 
than  expected.  The  remaining 
recreational  subarea  between  Cape 
Alava  and  the  United  States/Canada 
border  had  already  been  closed  to 
ensure  the  coho  ouota  for  this  subarea 
was  not  exceeded  (58  FR  46093. 
September  1, 1993).  Thus,  it  was 
determined  that  the  recreational 
fisheries  in  the  subareas  between  Cape 
Alava  and  Leadbetter  Point. 
Washington,  should  close  for  the 
remainder  of  the  season,  effective  2400 
hours  local  time.  September  23  in  order 
to  reduce  impacts  on  returning  Puget 
Sound  coho  salmon. 

The  third  inseason  action  concerns 
the  commercial  fishery  firom  the  Queets 
River.  Washington,  to  Cape  Falcon, 
Oregon,  which  was  scheduled  to  open 
August  27  and  continue  through  the 
earliest  of  October  31  of  attainment  of 
subarea  quotas  of  either  13.300  coho 
salmon  or  900  chinook  salmon. 
Preseason  restrictions  included  a  cycle 
of  2  days  open  and  3  days  closed  and 
a  possession  and  landing  limit  of  35 
coho  salmon  per  opening.  Earlier 
inseason  actions  increased  the  subarea 
quotas;  lengthened  the  fishery's  open 
period;  and  increased  the  possession 
and  landing  Hmit  (58  FR  48001, 
September  14. 1993;  58  FR  50524. 
September  28, 1993).  The  best  available 
information  on  September  14  indicated 
that  sufficient  fish  remained  to  allow 
the  commercial  fishery  in  this  subarea 
to  reopen  for  4  days,  but  that  the 
northern  boundary  of  the  fishery  should 
be  moved  from  the  Queets  River 
southward  to  Leadbetter  Point, 
Washington,  to  minimize  impacts  on 
Puget  Sound  coho  stocks.  Therefore,  the 
commercial  fishery  from  Leadbetter 
Point.  Washington,  to  Cape  Falcon, 
Oregon,  was  jeopened  from  0001  hours 
local  time,  September  16  through  2400 
hours  local  time.  September  19.  Vessels 
were  allowed  to  possess,  land  and 
deliver  not  more  than  a  total  of  70  coho 
salmon  for  the  open  period.  However, 
the  best  available  information  on 
September  21  indicated  extremely  poor 
catch  rates  and  effort  levels  in  all  areas. 
Because  of  urgent  conservation  concerns 
for  Puget  Sound  coho,  the  commercial 
fishery  from  Leadbetter  Point, 
Washington,  to  Cape  Falcon,  Oregon. 
was  not  reopened,  and  the  fishery  was 
closed  for  the  remainder  of  the  season 
effective  2400  hours  local  time. 
September  18. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council,  the  Washington 
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Department  of  Fisheries,  end  the  Oregon 
Department  of  Fish  and  Wildlife,  and 
the  Washington  coastal  treaty  Indian 
tribes  regarding  these  adjustments 
affecting  the  recreational  and 
commercial  fisheries  from  Cape  Alava, 
Washington,  to  Cape  Falcon,  Oregon. 
The  States  of  Washington  and  Oregon 
will  manage  the  commercial  and 
recreational  fisheries  in  state  waters 
adjacent  to  this  area  of  the  EEZ  in 
accordance  with  these  Federal  actions. 
In  accordance  with  the  inseason  notice 
procedures  of  50  CFR  661.23.  actual 
notice  to  fishermen  of  these  actions  was 
given  prior  to  the  effective  dates  noted 
above  by  telephone  hotline  number 
(206)  526-6667  or  (800)  662-9825  and 
by  U.S.  Coast  Guard  Notice  to  Mariners 
broadcasts  on  Channel  16  VHF-FM  and 
2182  Khz.  Because  of  the  need  for 
immediate  action,  the  Secretary  of 
Commerce  has  determined  that  good 
cause  exists  for  this  notice  to  be  issued 
without  affording  a  prior  opportunity 
for  public  comment.  This  notice  does 
not  apply  to  treaty  Indian  fisheries  or  to 
other  fisheries  that  may  be  operating  in 
other  areas. 

Classification 

This  action  is  authorized  by  50  CFR 
661.21  and  661.23  and  is  in  compliance 
with  Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Fishing,  Indians,  Reporting 
and  recordkeeping  requirements. 

Authority:  16  U.S.C.  \80\etseq. 

Dated:  October  S,  1993. 
Joe  P.  Clem, 

ActJng  Director,  Office  of  Fisheries 
CoBsenmtion  and  Management,  National 
Marine  Fisheries  Service. 
(PR  Doc.  93-25241  Piled  10-13-93;  8:45  am) 
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50  CFR  Part  669 

[Docket  No.  930773-3247;  I.D.  090893A] 

RIN  0648-AE53 

Reef  Fish  Fishery  of  Puerto  Rico  and 
the  U.S.  Virgin  Islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration,  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  ride  to 
impleihent  Amendment  2  to  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Fishery  of  Puerto  Rico  and  the  U.S. 
Virgin  Islands  (FMP).  Amendment  2  and 
this  final  rule  incorporate  the  major 
species  of  the  deep-water  reef  fish 


fishery  and  the  marine  aquarium  finfish 
fishery  into  the  reef  fish  management 
unit;  retitle  the  FMP  to  encompass  the 
revised  management  unit;  restrict  the 
collection  of  marine  aquarium  fishes  to 
hand-held  dip  nets  and  slurp  gims; 
prohibit  the  harvesty possession/sale  of 
certain  species  used  in  the  marine 
aquarium  trade;  remove  a  requirement 
that  the  two  escape  panels  required  for 
each  fish  trap  be  located  on  opposite 
sides  of  the  trap;  prohibit  the  harvest  or 
possession  of  jewfish;  close  two 
additional  red  hind  spawning 
aggregation  areas  from  December 
through  February,  in  addition  to  the 
areas  already  closed;  and  close  a 
spawning  aggregation  area  for  mutton 
snapper  from  March  through  June  of 
each  year.  This  final  rule  is  intended  to 
protect  and  conserve  the  highly 
exploited  reef  fish  resources  of  Puerto 
Rico  and  the  U.S.  Virgin  Islands. 

EFFECTIVE  DATE:  November  15.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Miquel  A.  Rolon.  809-753-6910  or 
William  R.  Turner.  813-893-3161. 

ADDRESSES:  Requests  for  copies  of 
Amendment  2,  the  final  supplemental 
environmental  impact  statement,  the 
final  regulatory  impact  review,  and  the 
final  regulatory  flexibility  analysis 
should  be  sent  to  the  Caribbean  Fishery 
Management  Council,  268  Ave  Munoz 
Rivera,  suite  1108,  San  Juan,  PR,  00918- 
4577. 

SUPPLEMENTARY  INFORMATtON:  The 

shallow-water  reef  fish  fishery  is 
managed  under  the  FMP  prepared  by 
the  Caribbean  Fishery  Management 
Council  (Council),  and  its  implementing 
regulations  at  50  CFR  part  669,  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act). 

Amendment  2  addresses  continuing 
and  growing  concerns  by  the  Coimcil 
over  scarce  resources,  the  need  to 
protect  important  species  when  they 
aggregate  for  spawning,  and  the  need  to 
extend  protection  to  other  reef- 
associated  species  not  presently  in  the 
management  unit.  The  specific 
management  measures,  and  their 
backgrounds  and  rationales,  were 
discussed  in  the  proposed  rule  to 
implement  Amendment  2  (58  FR  39186. 
July  22, 1993)  and  are  not  repeated  here. 

The  NMFS  Regional  Director, 
Southeast  Region,  approved 
Amendment  2  on  September  23,  1993, 
No  public  comments  were  received  on 
the  proposed  rule  or  on  Amendment  2; 
accordingly,  the  proposed  rule  is 
adopted  as  final  without  change. 


Classification 

The  Secretary  of  Commerce 
(Secretary)  determined  that  Amendment 
2  is  necessary  for  the  conservation  and 
management  of  the  reef  fish  fishery  and 
that  it  is  consistent  with  the  national 
standards,  other  provisions  of  the 
Magnuson  Act,  and  other  applicable 
law,  except  for  the  provision  in 
Amendment  2  that  would  have 
authorized  the  use  of  18-gauge 
ungalvanized  wire  as  fasteners  of  escape 
panels  on  fish  traps.  Accordingly,  the 
Secretary  disapproved  that  provision. 
The  basis  for  the  disapproval  was 
included  in  the  proposed  rule  and  is  not 
repeated  here. 

The  Council  prepared  a  regulatory 
impact  review  (RIR),  which  concludes 
this  rule  would  have  national  net 
economic  benefits.  A  summary  of  those 
benefits  was  included  in  the  proposed 
rule  and  is  not  repeated  here. 

The  Council  prepared  an  initial 
regulatory  flexibility  analysis  (RFA)  for 
this  action.  The  initial  RFA  has  been 
adopted  as  final  without  change.  The 
final  RFA  concludes  that  this  rule 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  Council  prepared  a  final 
supplemental  environmental  impact 
statement  (SEIS)  for  Amendment  2.  The 
final  SEIS  was  filed  with  the 
Environmental  Protection  Agency 
which  published  in  the  Federal 
Register,  on  August  6, 1993,  a  notice  of 
availability  for  public  comment  until 
September  7,  1993. 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that 
is  consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  programs  of  Puerto 
Rico  and  the  U.S.  Virgin  Islands.  This 
determination  was  submitted  for  review 
by  the  responsible  state  agencies  under 
section  307  of  the  Coastal  Zone 
Management  Act.  The  state  agencies  did 
not  respond  within  the  statutory  time 
period;  therefore,  state  agency 
agreement  with  the  consistency 
determination  is  presumed. 

This  final  rule  does  not  contain  a 
coUection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

This  final  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.O. 
12612. 

List  of  Subjects  in  50  CFR  Part  669 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 
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Dated:  October  7, 1993. 
Samuel  W.  McKeen, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  669  is  amended 
as  follows: 

PART  669— REEF  FISH  RSHERY  OF 
PUERTO  RICO  AND  THE  U.S.  VIRGIN 
ISLANDS 

1.  The  authority  citation  for  part  669 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  The  heading  for  part  669  is  revised 
to  read  as  set  forth  above. 

3.  Section  669.1  is  revised  to  read  as 
follows: 

S  669.1    Purpose  and  scope. 

(a)  The  purpose  of  this  part  is  to 
implement  the  Fishery  Management 
Flan  for  the  Reef  Fish  Fishery  of  Puerto 
Rico  and  the  U.S.  Virgin  Islands, 
prepared  by  the  Caribbean  Fishery 
Management  Council  under  the 
Magnuson  Act. 

(b)  This  part  governs  conservation  and 
management  of  reef  fish  in  or  from  the 
EEZ  around  Puerto  Rico  and  the  U.S. 
Virgin  Islands. 

4.  In  §  669.2.  the  definition  for  "Fish 
in  the  shallow-water  reef  fish  fishery"  is 
removed  and  a  definition  for  "Fish  in 
the  reef  fish  fishery"  is  added  in  its 
place  to  read  as  follows: 

§669.2    Definitions. 

•        •        •        •        • 

Fish  in  the  reef  fish  fishery  means  any 
of  the  following  species: 

Morays — Muraenidae 
Chain  moray.  Echidna  catenaia 
Green  moray,  Cymnothorax  funebris 
Goldentail  moray,  Cymnothorax  miliaris 

Snake  eels — Ophichthidao 
Goldspotted  eel,  Myiichthys  ocellatus 

Lizardfishes — Synodontidae 
Sand  diver,  Synodus  intermedius 

Frogfishes — Antennariidae 
Frogfish,  Antennarius  spp. 

Batfishes — Ogcocephalidae 
Batflsh,  Ogcocephalus  spp. 

Squirrelfishes — Holocentridae 
Squirrelfish,  Holocentrus  adscensionis 
Longspine  squirrelfish,  Holocentrus  nifus 
Blackbar  soldierfish,  Myripristis  jacobus 
Cardinal  soldierfish,  Plectrypops 
retrospinis 

Trumpetfishes — Aulostomidae 
Trumpetfish,  Aulostomus  maculatus 

Pipefishes — Syngnathidae 
Seahorses,  Hippocampus  spp. 
Pipefishes,  Syngnathus  spp. 

Flying  gurnards — Dactylopteridae 
Flying  gurnard,  Dacfylopterus  volitans 

Scorpionfishes — Scorpaenidae 

Sea  basses — Senanidae 
Rock  hind,  Epinephelus  adscensionis 
Graysby,  Epinephelus  aventatus 


Yellowedge  grouper.  Epinephelus 

Pavolimbatus 
Coney,  Epinephelus  fulvus 
Red  hind,  Epinephelus  guttatus 
Jewfish,  Epinephelus  itajara 
Red  grouper,  Epinephelus  morio 
Misty  grouper,- Epinephe/us  mystacinus 
Nassau  grouper,  Epinephelus  striatus 
Butter  hamlet,  Hypoplectrus  unicolor 
Swissguard  basslet,  Liopropoma  rubre 
Yellowfin  grouper,  Mycteroperca  venenosa 
Tiger  grouper,  Mycteroperca  tigris 
Cr«ole-fish,  Paranthias  furcifer 
Greater  soapfish,  Rypticus  saponaceus 
Orangeback  bass,  Serranus  annularis 
Lantern  bass,  Serranus  baldwini 
Tobaccofish,  Serranus  tabacarius 
Harlequin  bass,  Serranus  tigrinus 
Chalk  bass,  Serranus  tortugarum 

Basslets — Grammatidae 
Royal  gramma.  Gramma  loreto 

Bigeyes — Priacanthidae 
Bigeye,  Priacanthus  arenatus 
Glasseye  snapper,  Priacanthus  cruentatus 

Cardinalfishes — Apogonidae 
Flamefish,  Apogon  maculatus 
Conchfish,  Astrapogen  stellatus 

Tilefishes — Malacanthidae 
Blackline  tilefish,  Caulolatilus  cyanops 
Sand  tilefish.  Malacanthus  plumieri 

Jacks — Carangidae 
Yellow  jack.  Caranx  bartholomaei 
Blue  runner,  Caranx  crysos 
Horse-eye  jack,  Caranx  latus 
Black  jack,  Cdranx  lugubris 
Bar  jack.  Caranx  ruber 
Greater  amberjack,  Seriola  dumerili 
Almaco  jack,  Seriola  rivoliana 

Snappers — Lutjanidae 
Black  snapper,  Apsilus  dentatus 
Queen  snapper,  Etelis  oculatus 
Mutton  snapper,  Lutjanus  anal  is 
Schoolmaster,  Lutjanus  apodus 
Blackfin  snapper,  Lutjanus  buccanella 
Gray  snapper,  Lutjanus  griseus 
Dog  snapper,  Lutjanus  jocu 
Mahogany  snapper.  Lutjanus  mahogani 
Lane  snapper,  Lutjanus  synagris 
Silk  snapper,  Lutjanus  vivanus 
Yellowtail  snapper,  Ocyurus  chrysurus 
VVenchman,  Pristipomoides  aquilonaris 
Vermilion  snapper,  Rhomboplites 
aurorubens 

Grunts — Haemulidae 
Porkfish.  Anisotremus  virginicus 
Margate,  Haemulon  album 
Tomtate.  Haemulon  aurolineatum 
French  grunt.  Haemulon  flavolineatum 
White  grunt,  Haemulon  plumieri 
Bluestriped  grunt,  Haemulon  sciurus 

Porgies — Sparidae 
Sea  bream,  Archosargus  rhomboidalis 
Jolthead  progy.  Calamus  bajonado 
Sheepshead  progy.  Calamus  penna 
Pluma,  Calamus  pennatula 

Drums — Sciacnidae 
High-hat,  Equetus  acuminatus 
Jackknife-fish.  Equetus  lanceolatus 
Spotted  dnmi,  Equetus  punctatus 

Goatfishes — Mullidae 
Yellow  goatfish.  Mulloidichthys  martinicus 
Spotted  goatfish,  Pseudupeneus  maculatus 

Spadefishes — Ephippidae 
Atlantic  spadefish,  Chaetodipterus  faber 

Butterflyfishes — Chaetodontidae 
Longsnout  butterflyfish,  Chaetodon 
aculeatus 


Foureye  butterflyfish,  Chaetodon 

capistratus 
Spotfin  butterflyfish,  Chaetodon  ocellatus 
Banded  butterflyfish,  Chaetodon  striatus 
Angelfishes — Pomacanthidae 
Cherubfish,  Centropyge  argi 
Queen  angelfish,  Holacanthus  ciliaris 
Rock  beauty,  Holacanthus  tricolor 
Gray  angelfish,  Pomacanthus  arcuatus 
French  angelfish,  Pomacanthus  paru 
Damselfishes — ^Pomacentridae 
Sergeant  major,  Abudefduf  saxatilis 
Blue  chromis,  Chromis  cyanea 
Sunshinefish,  Chromis  insolata 
Yellowtail  damselfish,  Microspathodon 

chrysurus 
Dusky  damselfish.  Pomace ntrus  fuscus 
Beaugregory,  Pomacentrus  leucostictus 
Bicolor  damselfish,  Pomacentrus  partitas 
Threespot  damselfish,  Pomacentrus 
planifrons 
Hawkfishes — Cirrhitidae 

Redspotted  hawkfish.  Amblycirrhitus  pinos 
Wrasses — Labridae 
Spanish  hogfish,  Bodianus  rufus 
Creole  wrasse,  Qepticus  parrae 
Yellowcheek  wrasse,  Halichoeres 

cyanocephalus 
Yellowhead  wrasse.  Halichoeres  garnoti 
Clown  wrasse,  Halichoeres  maculipinna 
Puddingwife.  Halichoeres  radiatus 
Pearly  razorfish.  Hemipteronotus  novacula 
Green  razorfish,  Hemipteronotus  splendens 
Hogfish,  Lachnolaimus  maximus 
Bluehead  wrasse,  Thalassoma  bifasciatum 
Parrotfishes — Scaridae 
Midnight  parrotfish,  Scarus  coelestinus 
Blue  parrotfish,  Scarus  coeruleus 
Striped  parrotfish.  Scarus  croicensis 
Raint>ow  parrotfish,  Scarus  guacamaia 
Princess  parrotfish,  Scarus  taeniopterus 
Queen  parrotfish,  Scarus  vetula 
Redband  parrotfish.  Sparisoma 

aurofrenatum 
Redfail  parrotfish.  Sparisoma 

chrysopterum 
Redfin  parrotfish.  Sparisoma  rubripinne 
Stoplight  parrotfish.  Sparisoma  viride 
Jawfishes — Opistognathidae 
Yellowhead  jawfish,  Opistognathus 

aurifrons 
Dusky  jawfish.  Opistognathus  whitehursti 
Combtooth  blennies — Blenniidae 

Redlip  blenny,  Ophioblennius  atlanticus 
Gobies---Gobiidae 
Neon  goby,  Gobiosoma  oceanops 
Rusty  goby.  Priolepis  hipoliti 
Surgeonfishes — Acanthuridae 
Ocean  surgeonfish.  Acanthurus  bahianus 
Doctorfish,  Acanthurus  chirurgus 
Blue  tang,  Acanthurus  coeruleus 
Lefteye  flounders — Bothidae 

Peacock  flounder,  Bothus  lunatus 
Soles — Soleidae 

Caribbean  tonguefish,  Symphurus  arawak 
Leatherjackets — Balistidae 
Scrawled  filefish,  Aluterus  scriptus 
Queen  triggerfish.  Balistes  vetula 
Whitespotted  filefish.  Ca/itherhj'nes 

macrocerus 
Ocean  triggerfish.  Canthidermis  sufflamen 
Black  durgon,  Melichthys  niger 
Sargassum  triggerfish,  Xanthichthys  rigens 
Boxfishes — Ostraciidae 
Spotted  trunkfish,  Lactophrys  bicaudalis 
Honeycomb  cowfish,  Lactophrys  polygonia 
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Scrawled  cowfish,  Lactophrys  quadricomis 

Tninkfish,  Lactophrys  trigonus 

Smooth  trunkfish.  Lactophrya  triqueter 
Puffers — Tetraodontidae 

SharpnoM  puSiar,  Canthigaster  rostrata 

Porcupiaefish.  Diodon  hystrix 
•         •         •         •         • 

5.  Section  669.7  is  revised  to  read  as 
follows: 


concerning  the  taking,  catching, 
harvesting,  landing,  sale,  purchase, 
trade,  barter,  possession,  or  transfer  of  a 
reef  fish. 

6.  Subpart  B  of  part  669  is  revised  to 
read  as  follows: 

Subpart  B — Manegement  Meesurea 


Fishing  year. 
Seasonal  area  closures. 
Harvest  limitations. 
Gear  restrictions. 
Limitations  on  sale. 
Specifically  authorized  activities. 


8689.7    Prohlt>hlona.  ^^^  20 

In  addition  to  the  general  prohibitions  geg  22 

specified  in  S  620.7  of  this  chapter,  it  is  669^23 

unlawful  for  any  person  to  do  any  of  the  669.24 

following:  669.25 

(a)  Fish  with  a  fish  trap  in  the  EEZ 
without  a  vessel  identification  number  Subpart  B — Management  Measures 

and  color  code,  as  specified  in  tucaon    ci.Kin^w^r 

§  669.6(a).  *^®-^    Fishing  year. 

(b)  Falsify  or  fail  to  display  and  The  fishing  year  for  the  reef  fish 
maintain  vessel  and  gear  identification,  fishery  begins  on  January  1  and  ends  on 
as  specified  in  §  669.6(c).  (d).  and  (e).  December  31. 

(c)  Fish  in  an  area  during  a  seasonal  .  „.  91    e*..«,«i  -«.  ,.i»..»m 
closure,  as  specified  in  §669.21.  ^"^'^^    Seasonal  area  ctesuraa. 

(d)  Harvest  or  possess  a  Nassau  (a)  Red  hind  spawning  aggregation 
grouper,  jewfish,  seahorse,  or  foureye,  areas.  From  December  1  through 
banded,  or  longsnout  butterflyfish  in  or  February  28,  each  year,  fishing  is 
from  the  EEZ.  or  fell  to  release  such  fish  prohibited  in  the  following  three  areas, 
immediately  with  a  minimum  of  harm;  Each  area  is  bounded  by  Aumb  lines 
as  specified  in  §  669.22(a)  and  fb).  connecting  the  points  in  the  order 

(ej  Harvest  in  the  EEZ  a  marine  listed, 

aquarium  fish  by  means  other  than  a  (1)  South  of  St.  Thomas: 

hand-held  dip  net  or  a  hand-held  slurp 
gun.  as  specified  in  §  669.22(c). 

(f)  Possess  a  yellowtail  snapper  in  or 
fiom  the  EEZ  that  is  smaller  ihan  the 
minimum  size  limit  or  is  without  its 
head  and  fins  intact;  or  fail  to  release 
immediately  with  a  minimimi  of  harm 
an  imdersized  yellowtail  snapper  caught 
io  the  EEZ;  as  specified  in  §  669.22(d). 

(g)  Fish  in  the  EEZ  with  explosives  or         (2)  IVesf  of  Puerto  Rico: 
possess  on  board  a  vessel  in  the  reef  fish 
fishery  any  dynamite  or  similar 
explosive  substance,  as  specified  in 
§  669.23(a)(1). 

(h)  Fish  in  the  EEZ  with  poisons, 
drugs,  other  chemicals,  or  a  powerhead, 
as  specified  in  §  669.23(a)(2)  and  (a)(3). 

(i)  Use  or  possess  in  the  EEZ  a  fish 
trap  that  does  not  conform  to  the 

requirements  for  mesh  sizes  and  escape  (3)  East  of  St.  Croix: 

panels,  as  specified  in  §  669.23(b)(1)  and 
(b)(2). 

I  (j)  Tend,  open,  pull,  molest,  or  have 
in  possessicoi  another  person's  fish  trap 
in  the  EEZ,  except  as  specified  in 
§  869.23(b)(3). 

(k)  Sell,  purchase,  trade,  or  barter,  or 
attempt  to  sell,  purchase,  trade,  or 
barter,  a  live  red  hind  or  live  mutton 
snapper,  as  specified  in  §  669.24. 

(1)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means  an  investigation,  (^J  Mutton  snapper  spawning 

search,  seizure,  or  disposition  of  seized      aggregation  area.  Prom  March  1  through 
property  in  connection  with  1"^*  30,  each  year,  fishing  is  prohibited 

enforcement  of  the  Magnuson  Act.  ^  the  following  area  bounded  by  rhumb 

(m)  Make  any  false  statement,  oral  or       ^^  crainecting  the  points  in  the  order 
written,  to  an  authorized  officer  listed: 


F»o(nt 

Latttude 

Loogttude 

A  

18*13.2^. 

es-Xie-CTH. 

B  ...„ 

18»13.2T^. 

64°59.0^. 

C  

18*1 1.8^. 

64''59.(yW. 

D  

Iff-IO.TT"*. 

65=W.(yW. 

A  

18''13.2'N. 

65'W.(yW. 

F^nt 

La«tuda 

Longitixla 

A'..._ 

18'11.(rN. 

6702S.5'W. 

B  

18"11.(m. 

67»20.4'W. 

C  

18»08.0^l. 

6r20.4'W. 

D  

i8n)e.aN. 

eT-^-s-w. 

A  

18'11.0'N. 

ey-as-sw. 

Point 

Latitude 

Longitude 

A  

17*50.274. 

64°27.9TW. 

B  

17*50.17*. 

64'26.1'W. 

c 

17'4927J. 

64''25.8^. 

D  

17"48.67*. 

64'25.8^. 

E  

17'48.1'N. 

64026.1^. 

F 

ir47.5'N. 

64'>2«.91W. 

A  

^T'502rU. 

64-27.9^. 

Point 

Latitude 

Longitude 

A  

ir'37.9'N. 

640526^ 

B  

17»38.2X 

64'52.1'W. 

C  ™.. 

IT'SS.S'N. 

64051.8^ 

D  

ir^sa.i-N. 

64''51.4'W 

A  

17^7.9Ti. 

64'52.6'W. 

1669.22    Harvaat  Itmitatlona. 

(a)  Nassau  grouper  and  jewfish. 
Nassau  grouper  or  jewfish  may  not  be 
harvested  or  possessed  in  or  from  the 
EEZ.  A  Nassau  grouper  or  jewfish 
caught  in  the  EES  must  be  released 
immediately  with  a  minimum  of  harm. 

(b)  Seahorses  and  foureye,  banded, 
and  longsnout  butterflyfish.  Seahorses 
and  foureye,  banded,  and  longsnout 
butterflyfish  may  not  be  harvested  or 
possessed  in  or  from  the  EEZ.  Such  fish 
caught  in  the  EEZ  must  be  released 
immediately  with  a  minimum  of  harm. 

(c)  Marine  aquarium  fish.  A  marine 
aquarium  fish  may  be  harvested  in  the 
EEZ  only  by  a  hand-held  dip  net  or  by 

a  hand-held  slurp  gua.  For  the  purposes 
of  §  669.7(e)  and  this  paragraph  (c).  a 
hand-held  slurp  gun  is  a  device  that 
rapidly  draws  seawater  containing  fish 
into  a  self-contained  chamber,  and  a 
marine  aquarium  fish  is  a  fish  in  the  reef 
fish  fishery  that  is  smaller  than  5.5 
inches  (14.0  cm),  total  length.  ■ 

(d)  Yellowtail  snopper-— (1)  Minimum 
size  limit.  The  minimum  size  Umit  for 
the  possession  of  yellowtail  snapper  in 
or  from  the  FF.7.  is  12  inches  (30.5  cm) 
total  length.  An  undersized  yellowtail 
snapper  caught  in  the  EEZ  must  be 
released  immediately  with  a  minimum 
of  harm. 

(2)  Head  and  fins  intact.  A  yellowtail 
snapper  possessed  in  the  EEZ  must  have 
its  head  and  fins  intact  and  a  yellowtail 
snapper  taken  fitjm  the  EEZ  must  have 
its  head  and  fins  intact  through 
offloading  at  a  dock,  berth,  beach, 
seawall,  or  ramp.  Such  yellowtail 
snapper  may  be  eviscerated  but  must 
otherwise  be  maintained  in  a  whole 
condition. 

S  669.23    Gear  reatricttona. 

(a)  Explosives,  poisons,  and 
powerheads^ 

(1)  Explosives  may  not  be  used  in  the 
EEZ  to  fish  for  fish  in  the  reef  fish 
fishery.  A  vessel  in  the  reef  fish  fishery 
may  not  possess  on  board  any  dynamite 
or  similar  explosive  substances. 

(2)  Poisons,  drugs,  or  other  chemicals 
may  not  be  used  in  the  EEZ  to  fish  for 
fish  in  the  reef  fish  fishery. 

(3)  A  powerhead  may  not  be  used  in 
the  EEZ  to  fish  for  fish  in  the  reef  fish 
fishery.  Possession  of  a  powerhead  and 
a  mutilated  fish  in  the  reef  fish  fishery 
aboard  a  vessel  in  the  EEZ  or  aboard  a 
vessel  after  having  fished  in  the  EEZ 
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constitutes  prima  facie  evidence  that 
such  reef  fish  was  taken  with  a 
powerhead  in  the  EEZ. 

(b)  Fish  traps — (1)  Mesh  size.  A  bare- 
wire  fish  trap  used  or  possessed  in  the 
EEZ  that  has  hexagonal  mesh  openings 
must  have  a  minimum  mesh  size  of  1.5 
inches  (3.8  cm},  in  the  smallest 
dimension  measured  between  centers  of 
strands.  A  bare-wire  fish  trap  used  or 
possessed  in  the  EEZ  that  has  other  than 
hexagonal  mesh  openings  must  have  a 
minimum  mesh  size  of  2.0  inches  (5.1 
cm),  in  the  smallest  dimension 
measured  between  centers  of  strands.  A 
fish  trap  of  other  than  bare  wire,  such 
as  coated  wire  or  plastic,  used  or 
possessed  in  the  EEZ  must  have  a 
minimum  mesh  size  of  2.0  inches  (5.1 
cm),  in  the  smallest  dimension  of  the 
opening  (rather  than  between  centers  of 
strands). 

(2)  Escape  panels.  A  panel  must  be 
located  on  each  of  two  sides  of  the  trap, 
excluding  the  top,  bottom,  and  side 
containing  the  trap  entrance.  The 
opening  covered  by  a  panel  must 
measure  not  less  than  8  inches  (20.3  cm) 
by  8  inches  (20.3  cm).  The  mesh  size  of 
a  panel  may  not  be  smaller  than  the 
mesh  size  of  the  trap.  A  panel  must  be 
attached  to  the  trap  with  untreated  jute 
twine  with  a  diameter  not  exceeding  ^/a 
inch  (.3  cm).  An  access  door  may  serve 
as  one  of  the  panels,  provided  it  is  on 
an  appropriate  side,  it  is  hinged  only  at 
its  bottom,  its  only  other  fastening  is  at 
the  top  of  the  door  so  that  the  door  will 
fall  open  when  such  other  fastening 
degrades,  and  such  other  fastening  is 
untreated  jute  twine  with  a  diameter  not 
exceeding  ^^  inch  (.3  cm).  Jute  twine 
used  to  secure  a  panel  may  not  be 
wrapped  or  overlapped. 

(3)  Tending  traps.  A  fish  trap  in  the 
EEZ  may  be  tended  or  pulled  only  by  a 
person  (other  than  an  authorized  officer) 
aboard  the  fish  trap  owner's  vessel(s),  or 
aboard  another  vessel  if  such  vessel  has 
on  board  written  consent  of  the  fish  trap 
owner,  or  if  the  fish  trap  owner  is 
aboard  and  has  documentation  verifying 
his  identification  number  and  color 
code.  An  owner's  written  consent  must 
specify  the  time  period  such  consent  is 
effective  and  the  trap  owner's 
identification  number  and  color  code. 
(See  §  669.6  regarding  identification 
numbers  and  color  codes.) 

1669.24    Umtation*  on  Ml*. 

A  live  red  hind  or  live  mutton 
snapper  in  or  ftxim  the  EEZ  may  not  be 
sold,  purchased,  traded,  or  bartered,  or 
attempted  to  be  sold,  purchased,  traded, 
or  bartered,  that  is,  used  in  the  marine 
aquariiun  trade. 


§669.25    SpMsMically  authortzMl  activltlea. 
The  Secretary  may  authorize,  for  the 
acquisition  of  information  and  data, 
activities  which  are  otherwise 
prohibited  by  these  regulations. 

H669.4  and  669.6    [Amwi<tod] 

7.  In  addition  to  the  amendments  set 
forth  above,  in  50  CFR  part  669,  the 
words  "shallow-water"  are  removed 
where  they  appear  in  the  following 
places:  §  669.4  and  §  669.6(a),  (e)(1) 
introductory  text,  (e)(2)  (two  places), 
and  (e)(3). 

[FR  Doc.  93-25185  Filed  10-13-93;  8:45  am) 
■NJJNQ  COM  3S1»-»-M 


50  CFR  Part  672 

[Docket  No.  921107-3068;  1.0. 100793A] 

Groundfith  of  th«  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnON:  Prohibition  of  retention. 

SUMMARY:  NMFS  is  prohibiting  retention 
of  Pacific  ocean  perch  (POP)  in  the 
Central  Regulatory  Area  of  the  Gulf  of 
Alaska  (GOA)  and  is  requiring  that 
incidental  catches  be  treated  in  the  same 
manner  as  prohibited  species  and 
discarded  at  sea  with  a  minimum  of 
injujy.  This  action  is  necessary  because 
the  POP  total  allowable  catch  (TAG)  in 
the  this  area  has  been  reached. 
EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t),  October  8, 1993,  until  12 
midnight,  A.l.t.,  December  31, 1993. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Resource 
Management  Specialist,  Fisheries 
Management  Division,  NMFS,  907-586- 
7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

In  accordance  with 
§672.20(c)(l)(ii)(B),  the  POP  TAG  for 
the  Central  Regulatory  Area  was 
established  by  the  final  1993  initial 
specifications  (58  FR  33778,  June  21, 
1993)  as  949  metric  tons. 

The  Director  of  the  Alaska  Region, 
NMFS,  has  determined,  in  accordance 


with  §  672.20(c)(3),  that  the  TAG  for 
POP  in  the  Central  Regulatory  Area  has 
been  reached.  Therefore,  NMFS  is 
requiring  that  further  catches  of  POP  in 
the  Central  Regulatory  Area  be  treated 
in  the  same  manner  as  prohibited 
species  in  accordance  with  §  672.20(e), 
effective  from  12  noon,  A.l.t.,  October  8, 
1993.  until  12  midnight,  A.l.t., 
December  31, 1993. 

Gassification 

This  action  is  taken  under  50  CFR 
672.20. 

List  of  Subiects  in  50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  October  7, 1993. 
foe  P.  Clem, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[PR  Doc.  93-25237  Filed  10-8-93;  3:40  pm) 
MLUNO  COOC  3610-2»-M 


50  CFR  Part  675 

[Docket  No.  921185-3021;  I.D.  100793] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  pollock  by  the  inshore 
component  in  the  Aleutian  Islands 
subarea  (AI)  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  allowance  of  the 
total  allowable  catch  (TAG)  of  pollock 
for  the  inshore  component  in  the  AI. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  October  8, 1993,  until  12 
midnight.  A.l.t.,  December  31, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Resource       < 
Management  Specialist,  Fisheries 
Management  Division,  NMFS,  907-586- 
7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
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implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

In  accordance  with  §  675.20(a)(2).  the 
final  1993  initial  specifications  for 
groundfish  in  the  BSAI  (58  FR  8703. 
February  17,  1993).  and  subsequent 
reserve  release  (58  FR  14172.  March  16. 
1993).  established  the  allowance  of 
pollock  TAC  for  vessels  catching 
pollock  for  processing  by  the  inshore 
component  in  the  AI  as  16.706  metric 
tons  (mt). 

The  Director  of  the  Alaska  Region, 
NMFS  (Regional  Director),  determined, 
in  accordance  with  §  675.20(a)(8).  that 
the  allowance  of  pollock  TAC  for  the 


inshore  component  in  the  AI  soon  will 
be  reached.  Therefore,  the  Regional 
Director  established  a  directed  fishing 
allowance  of  16,206  mt  after 
determining  that  500  mt  will  be  taken  as 
incidental  catch  in  directed  fishing  for 
other  species  in  the  AI.  Consequently, 
NMFS  is  prohibiting  directed  fishing  for 
pollock  by  operators  of  vessels  catching 
pollock  for  processing  by  the  inshore 
component  in  the  AI.  effective  from  12 
noon  A.l.t..  October  8. 1993.  until  12 
midnight.  A.l.t..  December  31. 1993. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 


Classification 

This  action  is  taken  under  §  675.20. 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  ISOl  et  seq. 
Dated:  October  8, 1993. 
foe  P.  Ckm. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc  93-25236  Filed  10-6-93;  3:40  pml 
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contains  notices  to  the  pui}Hc  of  the  proposed 
issuance  o(  rules  and  regulations.  Tlie 
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persortt  an  opportunity  to  participate  in  ttw 
rule  malang  prior  to  ttie  adoption  of  tt>e  fined 
ruies. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  400 

General  Administrative  Regulations; 
Actual  Production  History  (APH) 
Coverage  Program 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACTION:  Proposed  rule. 

suMiyiARY:  The  Federal  Crop  Insurance 
Corporation  (FQC)  hereby  issues 
proposed  regulations  to  establish  a  plan 
of  insurance  called  the  Actual 
Production  History  (APH)  Program. 
APH  is  an  insurance  coverage  based  on 
the  insured's  actual  production  history. 
An  approved  APH  yield,  when 
multiplied  by  a  percentage  of  an  elected 
coverage  level  and  price  per  commodity 
unit,  results  in  a  dollar  amount  of 
insurance  coverage  per  acre. 

This  rule  is  being  proposed  in 
accordance  with  the  requirements  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993.  The  intended  effect  of  this  rule  is 
to  help  reduce  FCIC's  overall  loss  ratio 
to  1.1 

DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  November  15. 
1993,  to  be  sure  of  consideration. 
AOOnESSES:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Marl 
Dunleavy.  Regulatory  Specialist, 
Regulatory  and  Procedural 
Development,  Federal  Crop  Insurance 
Corporation.  U.S.  Department  of 
Agricuhure.  Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT:  Man 
Dunleavy,  Regulatory  Specialist, 
Regulatory  and  Procedural 
Development.  Federal  Crop  Insurance 
Corporation.  U.S.  Department  of 
Agriculture.  Washington.  DC.  20250. 
telephone  (202)  254-8314. 
SUPPtEMENTARY  INFORMATION:  This 
action  has  been  reviewed  imder 
Executive  Order  12291  and  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1.  Tliis  action 


constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  data 
established  for  these  regulations  is 
September  1, 1998. 

Kathleen  Connelly,  Acting  Manager, 
FCIC  has  determined  that  this  action  is 
not  a  major  rule  as  denned  by  Executive 
Order  12291  because  it  will  not  result 
in:  (a)  An  annual  effect  on  the  economy 
of  $100  miUion  or  more:  (b)  major 
increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state,  or  local  governments,  or  a 
geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  in  domestic  or  export 
markets.  The  Acting  Manager  certiRes 
that  this  action  will  not  increase  the 
federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons  and  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  action  imposes  no  added  burden 
on  the  insured  farmer  or  on  the  private 
insurance  company  serving  as  the 
delivery  agent.  APH  has  been  the  basis 
for  computing  insurance  guarantees 
under  The  Federal  Crop  Insurance 
Program  for  over  eight  years  and  has  its 
genesis  in  The  Individual  Yield 
Coverage  Plan  (7  CFR  400.15-400.21). 
This  proposed  rule  codifies  procedure 
already  effective.  Therefore,  this  action 
is  exempt  from  the  provisions  of  the 
Regulatory  Flexibility  Act  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

The  program  is  listed  in  the  Catalog 
of  Domestic  Assistance  under  No. 
10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  subpart  V,  pubUshed  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

The  collection  requirements  for  this 
proposed  regulation  have  been 
previously  approved  by  the  Office  of 


Management  and  Budget  under  the 
provisions  of  44  U.S.C.  chapter  35.  the 
Paperwork  Reduction  Act  of  1980. 
Control  numbers  are  found  in  7  CFR 
part  400,  subpart  H. 

The  Office  of  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  and 
procedures  contained  in  this  interim 
rule  will  not  have  an  increased 
substantial  direct  effect  on  states  or  their 
political  subdivisions,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  interim  rule  are 
not  retroactive  and  will  preempt  state 
and  local  laws  to  the  extent  such  state 
and  local  laws  are  inconsistent.  The 
administrative  appeal  provisions 
located  at  7  CFR  part  400.  subpart  J., 
must  be  exhausted  before  judicial  action 
may  be  brought  for  actions  taken  under 
these  proceedings,  for  the  imposition  of 
civil  penalties,  or  under  the  Program 
Fraud  Civil  Remedies  sections  of  these 
regulations. 

Background 

The  Omnibus  Budget  Reconciliation 
Act  of  1993  (Pub.  L.  103-66).  amended 
the  Federal  Crop  Insurance  Act  (7  U.S.C. 
1501  ef  seq.)  to  require  the 
establishment  of  a  plan  and  the 
publication  of  regulations  for  the  use  of 
the  producer's  actual  production  to 
determine  yield  coverage.  FCIC  has  used 
such  a  plan  for  a  number  of  years.  FCIC 
hereby  proposes  regulations  in 
accordance  with  the  statutory 
requirement. 

An  approved  APH  (Actual  Production 
History-)  yield,  multiplied  by  a 
percentage  of  an  elected  coverage  level 
and  price  per  commodity  unit,  provides 
the  dollar  amount  of  insurance  coverage 
per  acre.  If  the  insured  does  not  submit 
production  records  for  insurance 
purposes.  65  percent  of  an  FCIC 
estimated  yield  (transitional  or 
determined  yield)  is  the  default 
approved  APH  yield.  The  FCIC 
estimated  yield,  after  applicable 
adjustment,  is  used  in  conjunction  with 
actual  production  records  to  compute 
the  approved  APH  yield  when  less  than 
four  years  of  actual  production  records 
are  available. 
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List  of  Subjects  in  7  CFR  Part  400 

Actual  Production  History  Coverage 
Plan,  Crop  Insurance. 

Proposed  Rule 

Accordingly,  pursuant  to  the 
authority  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended  by  the 
Omnibus  Budget  RecondUation  Act  of 
1993,  the  Federal  Crop  Insurance 
Corporation  hereby  proposes  to  amend 
7  CFR  part  400  of  the  Code  of  Federal 
Regulations  by  adding  a  new  subpart  to 
reed  as  follows: 

Part  400— GENERAL  ADMINISTRATIVE 
REGULATIONS 

Subpart  G — Actual  Production  History 

Sec. 

400.50  Availability  of  actual  production 
history  program. 

400.51  Die^itions. 

400.52  Yield  certification  and  acceptability. 

400.53  Submission  and  accuracy  of 
production  reports. 

400.54  Qualifications  for  actual  production 
history  coverage  program. 

400.55  Administrative  app>eal  exhaustion. 

400.56  0MB  control  numbers. 
Authority:  7  U.S.C.  1506. 1516. 

Subpart  G    Actual  Production  History 

§  400.50    Availability  of  actual  production 
history  program. 

An  Actual  Production  History  (APH) 
Coverage  Program  is  offered  under  the 
provisions  contained  in  the  following 
regulations: 

7  CFR  401.110  Ahnond  Endorsement 

7  CFR  part  405  Apple  Crop  Insurance 

7  CFR  401.103  Barley  Endorsement 

7  CFR  401.118  Canning  and  Processing 

Bean  Endorsement 

7  CFR  401 .1 1 1  Com  Endorsement 

7  CFR  part  409  Arizona-California  Citrus 

Crop  Insurance 

7  CFR  401.119  Cotton  Endorsement 

7  CFR  401.121  Extra  Long  Staple  Cotton 

Endorsement 

7  CFR  401.127  Cranberry  Endorsement 

7  CFR  part  433  Dry  Beans  Crop  Insurance 

7  CFR  401.125  Fig  Endorsement 

7  CFR  401.116  Flaxseed  Endorsement 

7  CFR  part  415  Forage  Production  Crop 

Insurance 

7  CFR  401.113  Grain  Sorghum  Endorsement 

7  CFR  401.130  Grape  Endorsement 

7  CFR  part  455  Macadamia  Nut  Crop 

Insurance 

7  CFR  401 . 1 05  Oat  Endorsement 

7  CFR  401.126  Onion  Endorsement 

7  CFR  part  447  Pofx:ora  Crop  Insurance 

7  CFR  part  403  Peach  Crop  Insurance 

7  CFR  401.140  Pear  Endorsement 

7  CFR  part  416  Pea  Crop  Insurance 

7  CFR  401.146  Fresh  Plum  Endorsement 

7  CFR  part  422  Potato  Crop  Insurance 

7  CFR  part  450  Pnme  Crop  Insurance 

7  CFR  401 . 1 20  Rice  Endorsement 

7  CFR  401 .  106  Rye  Endorsement 

7CFR40V123  Safilower  Seed  Endorsement 


7  CFR  401.117    Soybean  Endorsement 
7  CFR  401.122    Stonefruit  Endorsement 
7  CFR  401.133    Sugarcane  Endorsement 
7  CFR  part  430    Sugar  Beet  Crop  Insiirance 
7  CFR  401 .1 24    Sunflower  Seed 

Endorsement 
7  CFR  part  437    Sweet  Com  Crop  Insurance 
7  CFR  part  441    Table  Grape  Crop  Insurance 
7  CFR  401 . 1 29    Guaranteed  Tobacco 

Endorsement 
7  CFR  401.114    Canning  and  Processing 

Tomato  Endorsement 
7  CFR  part  454    Guaranteed  Production  Plan 

of  Fresh  Market  Tomato 
7  CFR  part  446    Wabiut  Crop  Insurance 
7  CFR  401.101    Wheat  Endorsement 
7  CFR  part  457    Common  Crop  Insurance 

Regulations;  and  all  special  provisions 

thereto  unless  specifically  excluded  by 

the  Special  provisions. 

The  APH  program  operates  within 
limits  prescribed  by,  and  in  accordance 
with,  the  provisions  of  the  Federal  Crop 
Insurance  Act,  as  amended  (7  U.S.C. 
1501  et  seq.),  only  on  those  crops 
identified  in  this  section  in  those  areas 
where  the  actuarial  table  provides 
coverage.  Except  when  in  conflict  with 
this  subpart,  all  provisions  of  the 
applicable  crop  insurance  contract  for 
these  crops  apply. 

1400.51    Definitions 

In  addition  to  the  definitions 
contained  in  the  crop  insurance 
contract,  the  following  definitions  apply 
for  the  purposes  of  the  APH  Coverage 
Program: 

(a)  APH— Actual  Production  History. 

(b)  Actua/yie/d— The  yield  per  acre 
for  a  crop  year  calculated  from  the 
producer's  records  or  claims  for 
indemnities.  The  actual  yield  is 
determined  by  dividing  total  production 
(which  includes  harvested  and 
appraised  production)  by  planted  acres. 
Assigned  yields  also  are  considered 
actual  yields  except  for  purposes  of  the 
Nonstandard  Classification  System. 

(c)  Adjusted  yield — The  transitional  or 
determined  yield  reduced  by  the 
appUcable  percentage  for  lack  of 
records.  The  adjusted  yield  will  equal 
65%  of  the  Transitional  yield  if  no 
producer  records  are  submitted;  80%  if 
one  year  of  records  is  submitted;  and 
90%  if  two  years  of  records  are 
submitted. 

(d)  Appraised  production — 
Production  determined  by  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS),  FQC,  or  a  company  reinsured 
by  FQC,  that  was  unharvested  but 
which  reflected  the  crop's  yield 
potential  at  the  time  of  the  appraisal. 

(e)  Approved  APH  yield— A  yield, 
calculated  and  approved  by  the  verifier, 
used  to  determine  the  production 
guarantee  and  determined  by  the  sum  of 
the  yearly  acttial,  assigned,  and  adjusted 


or  unadjusted  transitional  or  determined 
yields  in  the  database  divided  by  the 
number  of  consecutive  crop  years  in  the 
database  up  to  ten.  (At  least  four 
consecutive  crop  years  will  always  exist 
in  the  data  base). 

(f)  Assigned  yield^A  yield  assigned 
by  FQC  in  accordance  with  crop 
insurance  contract  if  the  insured  does 
not  file  production  reports  as  required 
by  the  crop  insurance  contract. 

(g)  Base  period — ^Ten  consecutive  crop 
years  (except  peaches,  which  has  a  five 
crop  year  base  period),  immediately 
preceding  the  crop  year  for  which  the 
approved  APH  yield  is  being  estabUshed 
(except  for  sugarcane,  which  begins  the 
crop  year  preceding  the  immediate 
previous  crop  year). 

(h)  Continuous  production  reports — 
Reports  submitted  by  a  producer  for 
each  crop  year  that  the  unit  was  planted 
to  the  crop  and  for  the  most  recent  crop 
year  in  the  base  period. 

(i)  Crop  year — ^Defined  in  the  Crop 
Insurance  Contract,  however,  for  APH 
purposes  the  term  does  not  include  any 
year  when  the  crop  was  not  planted  or 
when  the  crop  was  prevented  from 
being  planted  by  an  insurable  cause.  For 
example,  if  an  insured  plants  acreage  in 
a  county  to  wheat  One  year  that  year  is 
a  crop  year  in  accordance  with  the 
policy  definition.  If  the  land  is  placed 
in  simunerfellowed  the  next  year,  that 
next  year  is  not  a  crop  year  for  the 
purpose  of  APH.  If  the  instired  is 
prevented  from  planting  all  the  acreage 
in  the  covmty  due  to  flood  and  does  not 
plant,  for  harvest,  any  other  crop,  FQC 
will  assign  a  yield  for  that  year. 

(j)  Database — ^A  minimum  of  four 
crop  years  up  to  a  maximum  often  crop 
years  of  production  data  used  to 
calculate  the  approved  APH  yield. 

(k)  Determined  Yield  (D- Yield)— An 
estimated  yield  for  certain  crops  which 
can  be  determined  by  multiplying  an 
average  yield  for  the  crop,  developed 
using  data  available  from  The  National 
Agriculttiral  Statistics  Service  or 
comparable  sources,  by  a  percentage 
established  by  FQC  for  each  county. 

(1)  Master  Yields— Approved  APH 
yields,  as  designated  by  FQC,  based  on 
a  minimum  of  four-years  of  production 
records  within  a  coxmty  for  a  crop  as 
desimated  by  FCIC. 

(na)  New  producer — A  person  who  has 
not  been  actively  engaged  in  fanning  for 
a  share  of  the  production  of  a  crop  for 
more  than  two  years. 

(n)  Production  report— A  written 
record  showing  the  insured's  annual 
production  and  used  by  us  to  determine 
the  Insured's  yield  for  insurance 
purposes.  The  report  contains  yield 
information  including  planted  acreage 
and  harvested  production  for  the 
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previous  crop  year.  This  report  must  be 
supported  by  written  verifiable  records 
from  a  warehouseman  or  buyer  of  the 
insured  crop  or  by  measurement  of  farm 
stored  production,  or  by  other  records  of 
production  approved  by  FQC  on  an 
individual  case  basis.  A  Claim  for 
Indemnity  is  considered  a  production 
report  for  the  crop  year  for  which  the 
claim  was  filed. 

(o)  Pmduction  Reporting  Date  (PRD)— 
The  PRD  is  defined  in  the  crop 
insurance  contract  and  is  the  last  date 
production  reports  will  be  accepted  for 
inclusion  in  the  database  for  the  current 
crop  year. 

(p)  Transitional  Yield  (T- Yield)— An 
estimated  yield,  for  certain  crops, 
generally  determined  by  multiplying  the 
ASCS  program  yield  by  a  percentage 
determined  by  FQC  for  each  county  and 
provided  on  the  actuarial  table  to  be 
used  in  the  APH  yield  calculation 
process  when  less  than  four  years  of 
actual  or  assigned  yields  are  available. 

(q)  Verifiame  records— Records  of 
acreage  and  production  provided  by  the 
insured  which  may  be  verified  by  FQC 
through  an  independent  source,  and 
which  may  be  used  to  substantiate  the 
acreage  and  production  that  have  been 
reported  on  the  production  report. 

Ir)  Verifier— A  person  authorized  by 
FCIC  to  calculate  approved  APH  jrields. 

(s)  Yield  variance  tables — ^Tables  for 
certain  crops  that  indicate  unacceptable 
yield  variations  and  yield  trends  that 
require  the  approved  APH  yield  to  be 
determined  by  FQC. 

§400.52    Yield  certification  and 
acceptability. 

(a)  Production  reports  must  be 
provided  to  the  crop  insurance  agent  no 
later  than  the  production  reporting  date 
for  the  crop  insured. 

(1)  Production  reports  must  provide 
an  accxuate  account  of  planted  acreage 
and  harvested  and  appraised  production 
by  unit. 

(2)  The  ins\ired  must  certify  to  the 
accuracy  of  the  information  by  signing 
the  certification  statement  approved  by 
FQC. 

(3)  Production  reported  for  more  than 
one  crop  year  must  be  continuous.  A  . 
year  in  which  no  acreage  was  planted  to 
the  crop  on  a  unit  or  no  acreage  was 
plantea  to  a  practice,  type,  or  variety 
requiring  an  APH  yield  will  not  be 
considered  a  break  in  continuity. 
Assigned  yields  are  an  acceptable  means 
to  maintain  continuity  of  yield  data  on 
file.  Production  on  uninsured  (for  those 
years  a  crop  insurance  poUcy  under  the 
FCI  Act  is  in  effect)  or  iminsurable 
acreage  (for  other  years  of  the  period) 
will  not  be  used  to  determine  APH  yield 
imless  production  fit>m  such  acreage  is 


commingled  with  production  from 
Insured  or  insurable  acreage. 

(b)  Production  reports  and  supporting 
records  are  subject  to  audit  or  review  to 
verify  the  accuracy  of  the  information 
certified.  At  FQC's  discretion,  audits 
and  reviews  will  be  performed  to 
maintain  the  integrity  of  the  APH 
program. 

(1)  Inaccurate  reporting  or  failure  to 
retain  acceptable  records  may  result  in 
the  verifier  combining  farm  imits  and 
recomputing  the  APH  yield.  These 
actions  may  be  taken  at  any  time  after 
reporting  or  record  discrepancies  are 
identified  and  may  result  in  reduction 
of  the  APH  yield  for  any  crop  year. 

(2)  Records  must  be  provided  by  the 
insured  at  the  Urae  of  an  audit,  review, 
or  as  otherwise  requested,  to  verify  that 
the  acreage  and  production  certified  are 
accurate.  RecorcL^  of  any  other  person 
having  shares  in  the  insured  crop  which 
are  used  by  the  insured  to  establish  the 
approved  APH  yield  must  also  be 
provided  upon  request. 

(3)  In  the  event  acreage  or  production 
data  certified  by  two  or  more  persons 
sharing  in  the  crop  is  different,  the 
verifier  shall,  upon  discretion, 
determine  whidi  acreage  and 
production  data  will  be  used  to 
determine  the  approved  APH  yield. 

(4)  Failiue  to  report  acreage  and 
production  completely  and  acc\irately 
may  result  in  voidance  of  the  crop 
insurance  contract  and  criminal  or  civil 
false  claims  penalties  pursuant  to  18 
U.S.C.  1006, 1014;  7  U.S.C.  1506;  and  31 
U.S.C.  3729.  3730. 


1 400.53    SubmlMlon  and  accuracy  of 
production  reports. 

(a)  The  insured  Is  solely  responsible 
for  the  timely  submission  of  acciirate. 
complete  production  reports  to  the 
agent.  Production  reports  must  be 
provided  for  all  units. 

(b)  Records  may  be  requested  by  FQC, 
or  an  insurance  company  reinsured  by 
FQC  or  by  anyone  acting  on  behalf  of 
FQC  or  the  insurance  company.  The 
insured  must  provide  such  records  upon 
request. 

(c)  The  agent  will  explain  the  APH 
Program  to  insureds  and  prospective 
insureds.  When  necessary,  the  agent 
will  assist  the  insured  in  preparation  of 
production  reports.  The  agent  will 
determine  the  adjusted  or  unadjusted 
transitional  or  determined  yields  in 
accordance  with  §  400.54(b).  The  agent 
will  review  the  production  reports  and 
forward  them  to  the  verifier  along  with 
any  required  supporting  records  for 
determination  of  an  approved  APH 
yield. 


(d)  The  verifier  will  determine  if 
production  reports  are  acceptable  and 
calculate  the  approved  APH  yield. 

(e)  It  is  the  insmed's  sole 
responsibility  to  accxirately  and 
completely  certify  yield  history. 

§400.54    Qualification  for  actual 
production  history  coveraga  program. 

(a)  The  approved  APH  yield  is 
calculated  from  a  database  containing 
production  reports  from  at  least  the  four 
most  recent  crop  years  and  will  be 
updated  each  subsequent  crop  year.  The 
database  may  contain  a  maximum  of  the 
ten  most  recent  aop  years  and  may 
include  actual,  assigned,  and  adjusted 
or  unadjusted  transitional  or  determined 
yields.  Transitional  or  Determined 
yields,  adjusted  or  imadjusted,  will  only 
occur  in  the  database  to  replace  actual 
yields  for  the  four  most  recent  crop 
years. 

(b)  The  insured  must  provide 
production  records  of  )rield  to  determine 
the  approved  APH  yield  if  production 
records  for  the  most  recent  crop  year  are 
available.  If  acceptable  records  of  actual 
production  are  provided,  the  records 
must  be  continuous  and  contain  at  least 
the  most  recent  crop  year  of  actual 

yields. 

(1)  If  no  acceptable  production 
records  are  available  the  approved  APH 
yield  is  the  adjusted  T-yield  (65%  of  T- 
yield). 

(2)  If  acceptable  production  records 
containing  information  for  only  the 
most  recent  crop  year  are  provided,  the 
actual  yield  and  three  transitional  or 
determined  yields  adjusted  by  80%,  are 
used  to  complete  the  database  and 
calculate  the  approved  APH  yield. 

(3)  If  acceptable  production  records 
containing  information  for  only  the  two 
most  recent  crop  years  are  provided,  the 
two  actual  yields  and  two  transitional  or 
determined  yields  adjusted  by  90%,  are 
used  to  complete  the  database  and 
calculate  the  approved  APH  yield. 

(4)  If  acceptable  production  records 
containing  information  for  only  the 
three  most  recent  crop  years  are 
provided,  the  three  actual  yields  and 
one  unadjusted  transitional  or  ; 
determined  yield  is  used  to  complete 
the  database  and  calculate  the  approved 
APH  yield. 

(5)  When  the  database  contains  four 
or  more  (up  to  ten)  continuous  actual 
yields,  the  approved  APH  yield  is  a 
simple  average  of  the  actual  yields. 

(6)  New  producers  may  have  their 
approved  APH  yields  based  on 
unadjusted  transitional,  determined,  or 
actual  yields 

(c)  It  no  insurable  acreage  of  the 
insxired  crop  is  planted  for  a  year,  a 
production  report  indicating  zero 
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acreage  will  maintain  continuity  of 
production  rei>orts  for  APH  purposes 
and  will  not  be  included  in  the  yield 
average  computations. 

(d)  Optional  units  are  not  available  to 
an  insured  not  providing  sufficient 
production  records  for  at  least  the  most 
recent  crop  year  to  compute  an 
approved  APH  yield.  Actual  yields 
calculated  from  the  Claim  for  Indemnity 
will  be  entered  in  the  database.  The 
resulting  average  yield  will  be  used  to 
determine  the  premium  rate  and 
approved  APH  yield,  at  the  discretion  of 
FCIC. 

(e)  FQC  reserves  the  authority  to 
determine  approved  APH  yields  for 
designated  crops  in  the  following 
situations: 

(1)  If  less  than  four  years  of  yield 
history  is  certified  and  transitional  or 
determined  yields  are  not  provided  in 
the  actuarial  documents, 

(2)  If  actual  yields  exceed  tolerances 
specified  in  yield  variance  tables,  and 

(3)  For  perennial  crops: 

(i)  If  significant  upward  or  downward 
yield  trends  are  indicated, 

(ii)  If  tree  or  vine  damage  or  cultural 
practices  will  reduce  production  levels, 

(iii)  If  more  than  10  percent  of  the 
trees  or  vines  have  been  removed  within 
the  last  two  years,  or 

(iv)  If  yield  trends  are  evident,  and 
yields  greater  than  the  average  yield  are 
requested  by  the  insured. 

(0  APH  yields  will  not  be  approved 
the  first  insurance  year  on  perennial 
crops  until  an  inspection  has  been 
performed  and  the  acreage  is  accepted 
for  insurance  purposes  in  accordance 
with  the  crop  insurance  contract. 

(g)  An  APH  Master  Yield  may  be 
established  whenever  crop  rotation 
requirements  and  land  leasing  limit  the 
yield  history  available  during  the  base 
period.  FQC  will  establish  crops  and 
locations  for  which  Master  Yields  are 
available.  To  qualify,  at  least  fovir 
continuous  crop  years  of  annual 
production  reports  must  be  certified  for 
the  crop  within  the  base  period.  Acreage 
and  production  from  all  acreage  of  the 
crop  in  which  the  insured  has  an 
interest  in  the  county  may  be  used  to 
establish  Master  Yields. 

(h)  FQC  may  use  any  production 
reports  available  under  the  provisions  of 
any  crop  insurance  contract,  whether 
continuous  or  not,  which  involve  the 
interests  of  the  insured  person  in 
determining  the  approved  APH  jrield. 

S400.S5    AdmMetrative i«»peei exheuetion. 
The  insured  may  appeal  the  approved 
APH  yield  in  accordance  with  the 
procedures  contained  in  7  CFR  part  400, 
subpart  J.  Administrative  remedies 
through  the  appeal  process  must  be 


exhausted  prior  to  any  action  for 
judicial  review.  The  approved  APH 
yield  determined  as  a  result  of  the 
appeal  process  will  be  the  yield 
applicable  to  the  crop  year. 

1400.56    OMS  control  numtMre. 

OMB  control  numbers  are  contained 
in  7  CFR  part  400.  subpart  H. 

Done  in  Washington.  DC,  on  September  21, 
1993. 
Bob  Nash, 

Under  Secretary.  Small  Community  and  Rural 
Development. 
(PR  Doc  93-25143  Filed  10-13-93;  8:45  ami 
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Cooperative  Stata  Research  Sarvica 

7  CFR  Part  3408 

Adminlstratlva  Manual  for  Federal 
Excess  Personal  Property  Loaned  to 
State  Cooparatlva  Research  Activities 

AGENCY:  Cooperative  State  Research 

Service,  USDA. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  1981,  Congress  passed  a 
law,  which  included  an  amendment  to 
the  Federal  Property  and  Administrative 
Services  Act  to  permit  the  Secretary  of 
Agriculture  to  loan  Federal  excess 
personal  property  to  Land-Grant 
Institutions  engaged  in  cooperative 
extension  or  cooperative  research 
programs  funded  by  the  U.S. 
Department  of  Agricult\ire  (USDA). 
Aldiough  the  Federal  Property 
Management  Regulations  (FPMRs) 
contained  the  b^c  rules  governing 
Federal  property,  they  did  not  deal  with 
the  specific  procedures  for  participation 
by  the  Land-Grant  Institutions.  The 
office  of  USDA  delegated  responsibility 
for  management  of  ^s  program  is  the 
Cooperative  Management  Staff  (CMS), 
which  provides  administrative  services 
to  the  Extension  Service  and  the 
Cooperative  State  Research  Service. 
CMS  developed  a  handbook  to  clearly 
spell  out  the  specific  agency 
requirements  for  participating  in  this 
new  program  as  well  as  the  applicable 
rules  contained  in  the  FPMRs.  Since 
this  handbook  and  the  procedures  it 
contains  are  used  by  non-Federal 
recipients  of  Government  property,  a 
decision  was  made  to  publish  the 
handbook  in  the  Fedwal  Register  and 
solicit  comments  before  Rnal 
publication  of  the  rule.  This  proposed 
rulemaking  sets  forth  procedures  for 
utilization  of  Federal  excess  personal 
property  loaned  by  the  Cooperative 
State  Research  Service  (CSRS)  as 
authorized  by  the  amendment  to  the 


Federal  Property  and  Administrative 
Services  Act  This  proposed  rule 
includes  not  only  the  CSRS  procedures 
for  participation  by  State  Cooperative 
Research  Activities  in  the  Program,  but 
also  summarizes  the  Department  of 
Agriculture  and  General  Services 
Administration  requirements.  Although 
this  Program  will  be  administered  for 
CSRS  by  the  Extension  Service  (ES), 
USDA.  this  proposed  rule  does  not 
apply  to  Federal  excess  personal 
property  loaned  by  ES  to  State  and 
County  Extension  Services  authorized 
by  the  same  Federal  Property  and 
Administrative  Services  Act 
amendment. 

DATES:  Comments  are  invited  from 
interested  individuals  and  organizations 
and  must  be  received  in  writing  on  or 
before  November  15, 1993. 
ADDRESSES:  Comments  should  be  sent  to 
Betty  Bolt,  Property  Management 
Officer,  USDA.  ES,  CMS,  AG  BOX  0993. 
Washington,  DC  20250-0993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Bolt,  Property  Management 
Officer,  at  202/401-4502. 

SUPPLEMENTARY  INFORMATION: 

Comments 

Please  note  that  because  CSRS  is 
imable  to  change  the  portions  of  this 
part  which  reflect  General  Services 
Administration  policy,  comments  on 
those  portions  are  not  appropriate  for 
this  proposed  rulemaking. 

Paperwork  Reduction 

The  forms  necessary  to  implement 
these  procedures  have  been  cleared  by 
OMB  as  required  in  the  Paperwork 
Reduction  Act  (44  U.S.C  3500  et  seq). 
The  only  form  that  has  been  included  in 
this  document  relates  to  the  transfer  of 
date-expired  pharmaceuticals  to 
Colleges  of  Veterinary  Medicine.  The 
form,  which  is  set  out  as  appendix  A.  is 
the  Agreement  that  must  bia  entered  into 
by  eadi  College  of  Veterinary  Medicine 
that  wishes  to  obtain  date-expired 
phannaceuticals. 

The  procedures  outlined  in  this  part 
do  not  require  the  collection  of 
information  as  outhned  in  the 
Paperwork  Reduction  Act  of  1980  and 
therefore  it  has  been  determined  that 
clearance  by  the  Office  of  Management 
and  Budget  is  not  needed. 

QassificatioB 

This  rule  has  been  reviewed  under 
Executive  Order  No.  12291,  and  it  has 
been  determined  that  it  is  not  a  ma)or 
rule  because  it  does  not  involve  a 
substantial  or  majcv  impact  on  the 
Nation's  economy  or  on  large  numbers 
of  individuals  or  businesses.  It  will  not 
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have  a  signihcant  economic  impact 
upon  a  substantial  number  of  small 
entities  as  defined  in  the  Regulatory 
Flexibility  Act;  therefore,  no  regulatory 
flexibility  analysis  needs  to  be 
performed  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq). 

The  following  information  is  given  in 
compliance  with  Executive  Order 
12778.  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  are  preempted.  No  retroactive  effect 
is  to  be  given  to  this  rule.  This  rule  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court. 

Regulatory  Analysis 

Not  required  for  this  rulemaking. 

Environmental  Impact  Statement 

This  proposed  rule  does  not 
significantly  affect  the  environment. 
Therefore,  an  environmental  impact 
statement  is  not  required  under  the 
National  Environmental  Policy  Act  of 
1969.  as  amended  (42  U.S.C.  4321  et 
seq). 

Catalog  of  Federal  Domestic  Assistance 

Not  required  for  this  rulemaking. 

List  of  Subjects  in  7  CFR  Part  3408 

.    Government  property,  Government 
property  management.  Excess 
Government  property. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  3408  is  proposed 
to  be  added  to  read  as  follows: 

PART  3408— ADMINISTRATIVE 
MANUAL  FOR  FEDERAL  EXCESS 
PERSONAL  PROPERTY  LOANED  TO 
STATE  COOPERATIVE  RESEARCH 
ACTIVITIES 

Sec. 

3408.1  Purpose. 

3408.2  Abbreviations  and  definitions. 

3408.3  Policy. 

3408.4  Responsibility. 

3408.5  Accountable  property  officer. 

3408.6  Accountability  and  control  of 
Federal  excess  personal  property. 

3408.7  Acquisition  of  Federal  excess 
personal  property. 

3408.8  Use  of  Federal  excess  personal 
property. 

3408.9  Reporting  Federal  excess  personal 
p^Sjperty. 

3408.10  Transfer  of  Federal  excess  personal 
property. 

3408. 1 1  Donation  of  surplus  property. 

3408.12  Unserviceable  property. 

3408.13  Lost,  damaged,  stolen,  or  destroyed 
property. 

Appendix  A  to  part  3408 — Agreement  for 
Transfer  of  Date-expired  Pharmaceuticals  to 
College*  of  Veteriaary  Medicine  by  the 
CooperaUve  State  Research  Service 

Authority:  5  U.S.C.  501. 


§3408.1     Purpose. 

(a)  This  part  sets  forth  the  basic 
requirements  to  be  followed  by  State 
Cooperative  Research  Activity 
personnel  in  establishing  and 
maintaining  control  of  Federal  excess 
personal  property  provided  by  the 
Cooperative  State  Research  Service 
(CSRS)  under  40  U.S.C.  483  (d)(2)(E).  40 
U.S.C.  483  (d)(2)(E)  permits  the 
Secretary  to  obtain  Federal  excess 
personal  property  and  loan  such 
property  to  State  or  County  Extension 
Services.  State  Agricultural  Experiment 
Stations,  1890  Land-Grant  Colleges, 
including  Tuskegee  University, 
accredited  colleges  of  veterinary 
medicine,  and  cooperating  forestry 
schools,  to  further  the  purposes  of  the 
Smith-Lever  Act.  the  Hatch  Act  of  1887. 
the  Mclntire-Stennis  Act  of  1962.  and 
the  research  and  extension  programs 
authorized  by  sections  1433. 1434, 1444. 
and  1445  of  the  National  Agricultural 
Research.  Extension,  and  Teaching 
Pohcy  Act  of  1977.  Title  to  Federal 
excess  personal  property  furnished — 
pursuant  to  40  U.S.C.  483(d)(2)(E) 
remains  vested  in  the  United  States. 

(b)  This  part  covers  only  the 
acquisition,  utilization,  control,  and 
disposal  of  Federal  excess  personal 
property  acquired  by  State  Cooperative 
Research  Activities  (as  defined  herein) 
through  the  CSRS  Federal  Excess 
Personal  Property  Loan  Program 
(Program)  administered  for  CSRS  by  the 
Extension  Service  (ES).  USDA.  This  part 
does  not  apply  to  Federal  excess 
personal  property  loaned  to  State  and 
County  Extension  Services  by  ES 
pursuant  to  40  U.S.C.  483(d)(2)(E). 

§  3406.2    Abbreviations  and  definitions. 

The  following  definitions  apply  to 
this  part: 

Accountable  Property.  All 
nonexpendable  personal  property 
having  an  acquisition  cost  of  $1,000  or 
more  (except  furniture  which  is  $500  or 
more)  or  items  of  property  valued  less 
than  $1,000  but  determined  by  an 
Agency  Property  Management  Officer  to 
be  sensitive. 

Administrative  Head.  The  official 
designated  in  the  following  list  at  each 
State  Cooperative  Research  Activity: 

(1)  Director,  State  Agricultural 
E;q)€riment  Station; 

(2)  Administrator,  1890  Cooperative 
Agricultural  Research  Program; 

(3)  Dean,  College  of  Veterinary 
Medicine:  and 

(4)  Administrative-Technical 
Representative,  School  of  Forestry,  who 
has  overall  responsibility  for 
management  of  the  Program. 

Administrator  of  Cooperative  State 
Research  Service.  The  USDA  official  to 


whom  the  Secretary  of  Agriculture  has 
delegated  his  authority  under  40  U.S.C. 
483(d)(2)(E),  to  obtain  Federal  excess 
personal  property  and  loan  it  to  State 
Cooperative  Research  Activities. 

APO.  Accoimtable  Property  Officer. 
The  State  Cooperative  Research  Activity 
employee  designated  by  the 
Administrative  Head  to  act  as  his/her 
representative  in  personal  property 
matters. 

Approved  Research  Program.  A  set  of 
approved  projects  which  define  the 
research  to  be  conducted  by  a  State 
Cooperative  Research  Activity  with 
Federal  funds  appropriated  pursuant  to 
an  act  Usted  in  40  U.S.C.  483(d)(2)(E). 
Approved  Research  Project.  A  State 
Cooperative  Research  Activity 
administrative  or  research  project 
(having  specific  objectives,  defined 
research  procedures,  specific  date  of 
initiation  and  completion)  which  has 
been  approved  by  the  Cooperative  State 
Research  Service  for  the  expenditure  of 
funds  appropriated  pursuant  to  7  U.S.C. 
361a.  et  seq.;  7  U.S.C.  3195,  3196.  3221. 
and  3222;  or  16  U.S.C.  582a  et  seq. 

AUO.  Area  Utilization  Officer,  A  GSA 
regional  property  specialist. 

Cannibalize.  The  act  of  dismantling  a 
piece  of  property  for  usable  parts  when 
the  property  is  unserviceable  as  a  unit. 
CMS.  Cooperative  Management  Staff, 
CSRS/ES— USDA. 

CSRS.  Cooperative  State  Research 
Service  of  the  United  States  Department 
of  Agriculture. 

DEPPC.  Departmental  Excess  Personal 
Property  Coordinator.  The  USDA 
national  excess  property  clearinghouse, 
located  in  St.  Louis,  Missouri. 

Excess  Personal  Property.  Any 
personal  property  under  the  control  of 
any  Federal  agency  which  is  not 
required  for  its  needs  and  the  discharge 
of  its  responsibilities,  as  determined  by 
the  head  thereof  (41  CFR  101-43.001-6). 

Expendable  Property.  An  article  of 
property  which  is  consumed  or  loses  its 
identity  when  placed  in  use  or  has  an 
expected  service  life  of  less  than  two 
years. 

FPMR.  Federal  Property  Management 
Regulations  (41  CFR  chapter  101). 

Freeze.  The  process  of  reserving  at  a 
holding  activity,  or  at  a  controlling  GSA 
regional  office,  an  item  of  excess 
personal  property  that  has  been 
requested  by  a  user  or  selected  by  a  GSA 
area  utilization  officer  or  other  GSA 
representative  to  fill  an  existing  or 
known  requirement  (41  CFR  101- 
43.001-11). 

Gross  Negligence.  The  intended,  ' 
willful,  or  wanton  failure  to  exercise  a 
reasonable  degree  of  care  to  protect 
property  in  one's  custody  or  his/her 


reckless  disregard  fcv  that  degree  of 
care. 

GSA.  The  General  Services 
AdministratioD,  acting  by  or  through  the 
Administrator  of  General  Services,  or  a 
designated  official  to  whom  the 
Administrator  has  delegated  relevant 
functions  (41  CFR  101-43.001-12). 

KfSB.  Management  Services  Branch, 
Personnel  and  Management  Services 
Division.  CMS,  CSRS/ES— USDA. 

Non-Expendable  Property.  Personal 
property  which  is  complete  in  itself, 
retains  its  identity  when  placed  in  use 
and  has  an  expected  service  Ufa  of  over 
2  years. 

OMB.  Office  of  Management  and 
Budget. 

Personal  Property.  Any  property, 
except  real  property,  recxirds  of  the 
Federal  Government,  and  Naval  Vessels 
of  the  following  categories:  Battleships, 
Cruisers,  Aircraft  carriers.  Destroyers, 
and  Submarines  (41  CFR  101-43-001- 
23). 

PMO.  Property  Management  Officer, 
CMS,  CSRS/ES— USDA. 

PMSD.  Personnel  and  Management 
Services  Division,  CMS,  CSRS/ES— 
USDA, 

Screen.  Onsite  examination  of  excess 
property. 

Sensitive  Personal  Property.  Any  item 
of  accountable  property  valued  le^  than 
$1,000  which  is  highly  susceptible  to 
loss  or  theft  as  determined  by  the 
Agency  Property  Management  Officer. 

SRD.  Surplus  Release  Date.  The 
predetermined  date  on  which  Federal 
utilization  of  excess  personal  property  is 
terminated.  The  date  signifies  the 
transition  of  theproperty  bom  excess  to 
svirplus  status.  This  term  is  equivalent 
to  "automatic  release  date"  or  "ARD". 
(41  CFR  101-43.001-32). 

State  Cooperative  Research  Activity. 
An  eligible  participant  under  the 
provisions  of  40  U.S.C  483(d)(2)(E). 
These  include: 

(1)  State  Agricultural  Experiment 
Stations: 

(2)  Cooperative  Agricuhxiral  Research, 
1890  institutions; 

(3)  Mclntire-Stennis  Schools  of 
Forestry;  and 

(4)  Colleges  of  Veterinary  Medicine. 
Surplus  Personal  Property.  Any 

excess  personal  property  not  required 
for  the  needs  and  the  discharge  of  the 
responsibilities  of  all  Federal  agencies, 
as  determined  by  the  Administrator  of 
General  Services  (41  CFR  101-43.001- 
31). 

Unserviceable  Property.  Property 
beyond  economical  repair  and  not 
worth  the  cost  to  conimtie  storage  or 
handling. 

USDA.  United  States  Department  of 
Agriculture. 


|340aJ    PoNcy. 

(a)  It  is  the  policy  of  CSRS  that 
Federal  excess  penaatl  property  loaned 
to  State  Cooperative  Reeearch  Activities 
under  the  authority  of  40  U.S.C 
483(d)(2)(E)  will  be  used  only  to  further 
the  purposes  of  the  cooperatire 
agricultural  research  programs  of  the 
acts  identified  in  40  U.S.C.(dK2){E). 
Further,  it  is  the  polior  of  the  CSRS  to 
ensure  that  all  Fwleral  excess  personal 
property  acqiiired  through  CSRS  for  the 
use  of  a  State  Cooperative  Researdb 
Activity  is  properly  and  effectively 
managed  in  accordance  with  applicable 
guidelines  as  expressed  in  the  FPMR's. 
OMB  Circukr  A-110  (Copies  of  the 
circular  are  available  at  the  address 
listed  in  5  CFR  1310.3.),  USDA  Uniform 
Federal  Assistance  Regulations  (7  CFR 
part  20),  and  this  part.  All  Federal 
excess  personal  property  and  eqxiipment 
shall  be  properly  maintained  using 
equipment  manufacturer's  suggested 
maintenance  procedures.  All  Federal 
ejLcess  personal  property  items  will  be 
utilized  properly  and  to  the  fullest 
extent  possible. 

(b)  Administrative  Heads  are 
encouraged  to  consider  the  use  of 
Federal  excess  personal  property  in 
order  to  minimize  procurement  of  new 
items.  Federal  excess  personal  prof)eTty 
should  be  acquired  in  accordance  with 
plans  for  immediate  and  specific  use.  In 
addition,  Administrative  Heads  should 
provide  for  a  continuous  survey  of  all 
Federal  excess  property  in  their 
inventory  to  determine  if  any  items  have 
become  excess  to  their  needs.  All  such 
property  should  be  declared  in 
accordance  with  §  3408.9. 

C3408.4    RaanafMibllMw 

(a)  Accountability.  Each 
Administratiw  Heed  will  be  directly 
responsible  and  accotmtable  for  all 
Federal  excess  personal  piojteity 
furnished  by  or  through  CSRS.  Eadi 
Administrative  Head  ^all  establish  and 
maintain  a  property  manegmnent  and 
accounting  ty^tem  in  accordance  with 
the  provisions  of  this  part  to  control, 
protect,  preserve,  aiKl  maintain  all 
Federal  excess  personal  property 
obtained  for  CSRS  projects  and 
programs.  Property  records  and  othw 
supporting  infoioMtioa  shall  be  made 
available  as  required  for  audits  or 
reviews.  State  Cooperative  Research 
Activity  property  systems  shall  be 
reviewed  periodicsdly  by  a  CMS  staff 
official,  and  written  repents  of 
performance  shall  be  provided  to  the 
State  Administrative  Head. 

(b)  Liability  of  Administrative  Heads. 
Administrative  Hesds  may  be  held 
liable  for  Federal  excess  personal 
property  that  is  lost,  damaged,  atolen.  or 


abused  if  it  is  determined  that  the  loss 
was  attributed  to  gross  negligence. 
Liability  wrill  be  baaed  upon  all  of  the 
circumstances  siirrounding  each  case. 

13408.5  Accountable  property  ^flcsr. 

(a)  APO.  Each  Administrative  Head 
shall  designate  from  his  organization  a 
person  to  serve  as  his/her  representative 
and  liaison  with  the  PMO,  CMS,  end 
with  GSA  on  personal  propwty 
management  matters.  This  person  shall 
be  APO  for  a  given  location  or 
jurisdiction  over  which  he/she  is 
responsible. 

(b)  Duties.  The  principal  duties  and 
responsibilities  of  the  APO  are  to: 

(1)  Assign  and  control  all  perstmal 
property  under  his/her  jurisdiction. 

(2)  Assure  that  property  is  e^ectively 
utihzed  for  only  the  authorized 
purposes  and  properly  maintained. 

(3)  Obtain  approval  from  the  PMO. 
CMS,  for  all  Federal  excess  personal 
property  acquisitions,  transfers, 
modifications,  rannihali/fftiont,  and 
disposals. 

(4)  Conduct  the  biennial  physical 
inventory  and  other  inventories  as 
appropriate. 

(5)  Safieguard  Government  property     - 
against  theft,  damage,  and  misuse. 

(6)  Report  all  lost,  damaged,  stolen, 
and  unserviceable  Federal  excess 
personal  property  to  the  PMO,  CMS. 

(7)  Approve  and  document  loans  of 
Federal  excess  personal  property  to 
employees  for  authorized  purposes 
outside  the  office. 

(8)  Maintain  a  personal  property 
inventory  listing  of  all  items  assigned. 
Write  in  all  changes  as  they  occur,  siich 
as  reassignments,  physical  changes, 
excess/disposal,  etc. 

13408.6  Accountat>U)ty  and  control  ol 
Federal  axcaas  paraonai  property. 

(a)  Accountable  (non-expendatJe) 
personal  property.  Accountable  (soo- 
expendable)  personal  property 
represents  the  Federal  Government's 
investment  in  major  equipment  itrans, 
furniture,  appliances,  motor  v^cles, 
etc  These  items  are  to  be  strictly 
accoxmted  for  in  each  State  Cooperative 
Research  Activity  inventory  system. 

(1)  Classification  guidelines. 
Administrative  Heads  and  Ape's  are 
guided  in  their  classificatian  of 
accountable  property  by  the  following 
criteria.  An  item  must: 

(i)  Have  a  unit  acquisitian  cost  of 
$1,000  or  more  except  furniture  which 
is  $500  or  more; 

(ii)  Be  complete  in  itself; 

(iii)  Not  lose  its  identity  or  become  a 
component  part  of  other  equipment;  and 

(iv)  Have  an  expected  serrice  Ufia  of 
2  years  or  more. 
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(2)  Property  controls.  Each 
Administrative  Head  or  his/her  APO  is 
responsible  for  the  proper  control, 
accountability,  and  use  of  Federal 
property  in  his/her  area  of 
responsibility.  These  controls  include: 

(i)  Obtaining  approval  from  the  PMO, 
CMS  for  all  acquisitions,  transfers, 
modifications,  cannibalizations,  and 
disposals; 

(ii)  Certifying  that  all  requests  for 
Federal  excess  personal  property  are 
needed  and  are  used  in  connection  with 
an  approved  CSRS-sponsored  project  or 
program; 

(iii)  Providing  for  appropriate 
identification  of  all  Federal  excess 
personal  property  by  prominently 
placed  decals  or  other  suitable  and 
approved  methods  of  identification. 
(The  PMO,  CMS  will  provide  decals  for 
identifying  Federal  property.); 

(iv)  EstaoUshing  an  accurate  inventory 
system  approved  by  CMS; 

(v)  Assuring  full  utiUzation  of  Federal 
excess  personal  property  obtained;  and 

(vi)  Requesting  prompt  disposal 
instructions  for  property  items  which 
are  no  longer  needed. 

(3)  Official  property  records.  The 
official  property  records  for  Federal 
excess  personal  property  shall  contain, 
as  a  minimum,  the  following 
information: 

(i)  Property  identification  (serial 
number,  property  or  ID  number), 

(ii)  Name  and  description  of  the 
property,  including  manufactxirer; 

(iii)  Manufacturer's  model/part 
number,  serial  niunber,  stock  number, 
and  year  manufactured  (when 
available); 

(iv)  Soiure  of  acquisition; 

(v)  Acquisition  date,  document 
reference.  Federal  Supply  Classification 
number,  and  unit  cost  or  value; 

(vi)  Location,  use,  and  custodian  of 
the  property;  and 

(vii)  Disposition  data,  including 
document  reference,  date,  and  any  other 
pertinent  information  to  provide  a 
complete  audit  trail. 

(4)  Inventory  and  reconciliation,  (i) 
Physical  inventories  of  Federal  excess 
personal  property  shall  be  taken  every 
two  (2)  years.  Physical  inventories  may 
be  scheduled  to  correspond  with 
estabUshed  inventory  schedules 
provided  they  meet  the  minimum 
requirements  outlined  in  this  part.  State 
APO's  are  responsible  for  reconciling 
their  inventories  with  the  official 
property  records.  Any  discrepancies 
between  the  quantities  revealed  in  the 
physical  inventory  and  those  shown  on 
the  property  records  shall  be 
investigated  by  the  APO  to  determine 
the  cause  of  differences.  Unserviceable 
ind  missing  Federal  excess  personal 


property  shall  be  reported  to  the  PMO, 
CMS  on  Form  AD-112,  Report  of 
Unserviceable,  Lost,  of  Damaged 
Property  (see  §  3408.12).  A  detailed 
explanation  of  the  circumstances 
involving  lost,  damaged,  stolen,  or 
destroyed  property,  including  the 
employee's  name  to  whom  the  property 
was  assigned,  the  time  and  date  of  loss 
(or  approximation),  and  last  known 
location  of  the  property  is  required. 

(ii)  Report  all  Federally  owned 
property  that  is  excess  to  program  needs 
on  Form  SF-120,  Report  of  Excess 
Personal  Property  (see  §  3408.9);  and 

(iii)  Copies  of  reconciled  physical 
inventories  shall  be  sent  to  the  PMO, 
CMS  upon  completion.  Administrative 
Heads  or  Accountable  Property  Officers 
shall  certify  the  accuracy  of  inventory 
submissions  by  signing  the  following 
statement  which  would  accompany  the 
reconciled  report: 

I  have  reviewed  the  enclosed  documents 
for  all  Federal  excess  personal  pro[)6rty 
acquisitions  by  this  organization  since  1982. 
I  certify  that  I  have  taken  or  caused  to  be 
taken,  a  physical  Inventory  of  all  the  property 
transferred  to  this  State  Coopwrative  Research 
Activity,  and  for  which  I  am  responsible.  All 
of  the  items  listed,  unless  otherwise 
indicated,  continue  to  be  needed  and  in  use. 
I  further  certify  that  all  property  not  currently 
needed  to  carry  out  the  approved 
responsibilities  and  functions  of  this  location 
has  been  or  will  be  reported  as  excess. 

Date:  

Signature: 


Name  k  Title: 
State:  


(b)  Sensitive  property.  Certain 
personal  property  items  may  be  charged 
to  individuals.  These  items  are  normally 
classified  as  sensitive  property  because 
of  their  imiqueness,  value,  or  high 
vulnerability  to  theft  and  misuse.  Such 
property  should  be  controlled  and 
recorded  but  not  kept  in  the  official 
inventory  records  unless  the  acquisition 
cost  is  $1,000  or  more  (except  furniture 
with  an  acquisition  cost  of  $500  or 
more).  Examples  of  sensitive  items  are 
cameras,  pocket-size  electronic 
calculators,  laptop  computers,  dictating 
machines,  etc.  Employees  who  have 
been  so  charged  should  be  cleared  of  the 
items  upon  separation. 

(c)  Non-accountable  property.  Non- 
accountable  property  consists  of  items 
that  have  an  acquisition  cost  of  less  than 
$1,000  (or  less  than  $500  for  furniture) 
and  an  expected  service  life  of  less  than 
two  years.  Non-accoimtable  property  is 
not  to  be  included  in  the  official 
records.  Non-accoimtable  items  judged 
sensitive  should  be  kept  separate  from 
the  official  property  records  but  charged 
to  the  appropriate  individuals.  Although 
non-accountable  property  is  not  a  part 


of  the  official  inventory,  these  items 
should  be  kept  under  reasonable  control 
to  assure  proper  utilization  and  to 
provide  protection  against  theft,  misuse. 
or  unnecessary  deterioration. 

1 3408.7    Acquisition  of  Federal  excess 
personal  property. 

(a)  Authorization.  Each  State 
Cooperative  Research  Activity  is 
authorized  to  acquire  Federal  excess 
personal  property  through  CSRS  acting 
as  the  sponsoring  agency.  The  Program 
is  managed  by  the  PMO.  CMS,  who  is 
responsible  for  approval  of  requests, 
maintenance  of  official  property 
records,  training,  site  reviews,  and  the 
conduct  of  inventories.  This 
authorization  is  granted  to  each 
Administrative  Head  of  each  State 
Cooperative  Research  Activity  or  his/her 
APO  who  shall  carry  out  the  following 
requirements: 

(1)  Certify  for  accuracy  and  propriety 
all  documents  related  to  the  acquisition, 
transfer,  modification,  cannibalization, 
or  disposal  of  Federal  excess  personal 
property; 

(2)  Identify  all  Federal  excess 

{(ersonal  property  with  appropriate 
abels  or  decals; 

(3)  Report  promptly  all  Federd  excess 
personal  property  that  becomes  excess 
to  program  requirements; 

(i)  Asstime  responsibility  for  Federal 
excess  personal  property,  including 
accountabiUty  and  utiUzation,  in 
connection  with  approved  Cooperative 
Research  projects  or  programs; 

(5)  Provide  assurance  that  the 
procedures  contained  in  this  Part  are 
followed;  and 

(6)  Only  request  property  for  use  in 
approved  research  projects  (see 

§  3408.2(g)). 

(b)  L^SDA  excess  personal  property. 
DEPPC  is  the  organization  in  USDA  that 
acts  as  a  clearinghouse  for  excess 
property  generated  by  the  Department 
nationwide.  DEPPC  pubhshes  a  monthly 
bulletin  listing  USDA  excess  property 
by  location  and  condition  and  provides 
a  contact  for  further  inquiries. 

(1)  Procedures  for  acquisition,  (i) 
Requests  for  Federal  excess  personal 
property  made  available  through  DEPPC 
should  be  prepared  on  Form  SF-122, 
Transfer  Order  Excess  Personal  Property 
and  submitted  to  the  PMO.  CMS,  for 
review  and  Federal  approval.  Approved 
requests  will  be  forwarded  to  DEPPC.  A 
separate  SF-122  must  be  submitted  for 
each  reporting  (holding)  agency  and  for 
each  property  location. 

(ii)  Submit  the  completed  SF-122, 
Transfer  Order  Excess  Personal  Property 
for  Agency  review  and  approval  to: 
USDA.  CSRS;  Attn:  PMO;  Ag  Box  0993; 
Washington,  DC  20250-0993. 
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(iii)  Also,  be  sure  to  include  the  FSC 
Group  Number  and  condition  code  for 
each  property  item. 

(2)  DEPpC  selection  procedures. 
DEPPC  has  sole  authority  for  the 
assigning  of  Departmental  excess 
personal  property  to  requesting 
agencies.  DEPPC  selection  procedures 
are: 

(i)  All  requests  will  be  held  until  the 
closing  date  of  the  list,  unless 
immediate  transfer  authorization  is 
justified  because  of  need  or  other 
circumstances; 

(ii)  When  more  than  one  request  is 
received  for  the  same  item,  preference 
will  be  given  to  a  unit  of  the  agency 
reporting  the  item.  Otherwise,  the 
transfer  authorization  will  be 
determined  after  consideration  of  such 
factors  as  need  statements,  proximity  of 
transferee  in  regard  to  transportation, 
packing  and  loading  facilities,  etc.;  and 

(iii)  Promptly  after  the  list  closes,  a 
copy  of  each  request  will  be  returned  to 
the  requestor  showing  whether  the 
items  were  authorized  for  transfer. 

(c)  General  Services  Administration 
excess  personal  property.  Personal 
property  declared  excess  by  an  agency 
of  the  Federal  Government  is  made 
available  to  other  government  agencies 
through  the  Federal  excess  personal 
property  program  administered  by  GSA. 

(1)  Property  available  for  acquisition 
can  be  identified  through: 

(i)  Review  of  GSA  Regional  Excess 
Property  catalogs  and  bulletins 
distributed  by  GSA; 

(ii)  Personal  contact  with  the  GSA, 
AUO,  or  the  holding  ffistallation;  and 

(iii)  Examination  and  inspection  of 
reports  and  samples  of  excess  property 
assembled  for  this  purpose  in  GSA 
Regional  Offices. 

(2)  Property  needed  in  the  conduct  of 
an  approved  research  program  as 
defined  in  §  3408.2(f)  may  be  requested 
by  submission  of  GSA  Form  1539, 
Request  for  Excess  Personal  Property, 
outlining  current  and  future  personal 
property  requirements.  GSA  Form  1539, 
submitted  to  the  appropriate  GSA 
regional  office,  will  be  reviewed  by 
property  utilization  specialists  in  an 
effort  to  match  agency  needs  with 
property  becoming  available  for  transfer. 
Requests  to  excess  personal  property 
should  be  limited  to  single  line  items 
valued  at  $500  or  more.  Include  a  full 
description  of  the  item  requested  and 
the  minimum  condition  acceptable. 

(3)  Each  Administrative  Head  will 
identify  a  limited  number  of  State 
Cooperative  Research  Activity 
employees  (usually  no  more  than  three) 
to  screen  property  available  for 
acquisition  through  GSA.  Those 
appointed  must  have  a  GSA  Screener's 


Identification  Card  or  a  U.S. 
Government  ID  to  inspect  Federal 
excess  personal  property  available 
through  GSA.  GSA  Form  2946  may  be 
obtained  from  the  PMO,  GMS. 
Completed  forms  must  be  submitteed  to 
the  PMO,  CMS,  for  review  and  approval. 
GSA  Form  2946  will  then  be  submitted 
to  GSA  for  approval.  When  a  screener's 
authorization  is  terminated  or  the  card 
has  expired,  GSA  Form  2946  must  be 
returned  to  the  PMO,  CMS,  for 
cancellation.  Excess  personal  property 
screeners  should  be  familiar  with  GSA 
AUO's.  They  can  provide  valuable 
assistance  in  locating  and  filling  specific 
property  reauests. 

(4)  Proceaures  for  acquisition.  Federal 
excess  personal  property  identified  for 
possible  acquisition  may  be  secured 
through  the  following  procedures: 

(i)  Place  a  "Freeze  Request"  call  to  the 
GSA  regional  office,  listing  the  property 
to  be  acquired,  this  will  reserve  the 
property  for  inspection  and  preparation 
of  forms  for  possible  acquisition; 

(ii)  Personally  inspect  the  property  to 
determine  its  condition  and  usefulness 
to  the  project  or  program  for  which  it  is 
to  be  acquired  (see  §  3408.7  (c)(3), 
Screener's  Identification  Card).  On-site 
inspections  are  strongly  recommended 
to  assiue  stated  condition.  Should 
personal  inspection  be  impractical, 
information  as  to  the  nature  and 
condition  of  the  property  may  be 
secured  from  the  reporting  agency 
official  with  personal  knowledge  of  the 
property  in  question:  and 

(iii)  (A)  Submit  completed  SF-122, 
Transfer  Order  Excess  Personal  Property 
for  Agency  review  and  approval  to: 
USDA.  CSRS;  Attn:  PMO,  Ag  Box  0993; 
Washington,  DC  20250-0993. 

(B)  This  form  will  be  forwarded  to  the 
appropriate  GSA  Regional  Office  for 
final  action.  Submit  a  separate  SF-122 
for  each  reporting  (holdijig)  agency  and 
each  property  location.  Each  property 
item  must  be  identified  by  the  correct 
FSC  group  number  and  condition  code. 

(C)  The  Administrative  Head,  or  his/ 
her  APO,  must  approve  a  certification 
typed  on  the  SF-122  that  the  property 
acquired  will  be  used  in  the  conduct  of 
approved  CSRS  projects  or  programs. 

(d)  Transfer  of  date-expired 
pharmaceuticals  to  Colleges  of 
Veterinary  Medicine.  (1)  Under 
authority  of  41  CFR  101-43.307-2(b), 
drugs  (other  than  controlled  substances) 
in  FSC  class  6505  that  are  determined 
unfit  for  human  use  due  to  expiration  of 
shelf  life  may  be  transferred  to  Colleges 
of  Veterinary  Medicine  for  animal 
experimental  use  on  a  case-by-case  basis 
subject  to  prior  approval  of  GSA. 

(2)  An  authorized  representative  of 
the  College  of  Veterinary  Medicine 


(eligible  under  7  U.S.C.  3195  and  3196) 
will  screen  and  select  expired  6505 
items  and  submit  a  list  of  those  items 
which  could  be  used  in  research  on  a 
Defense  Property  Reutilization  and 
Marketing  Supply  pPRMS)  Form  103. 
The  following  items  will  be  approved 
for  transfer:  Parenteral  fluids;  over-the- 
counter  preparations;  and  prescription 
label  pharmaceuticals,  including 
inhalant  anesthetics.  No  controlled 
substances  in  Drug  Enforcement 
Administration  (DEA)  Class  I  and  Class 
n  will  be  requested.  No  tranquilizers 
will  be  requested. 

(3)  In  order  to  participate  in  this 
program,  each  College  of  Veterinary 
Medicine  must  enter  into  an  agreement 
with  CMS  (acting  as  the  agent  for  CSRS). 
This  agreement  will  set  forth  the 
procedures  and  requirements  for 
participation  (see  appendix  A  of  this 
part  for  Agreement). 

(4)  Each  College  of  Veterinary 
Medicine  is  responsible  for  submitting 
its  own  requests  for  pharmaceuticals  to 
the  PMO,  CMS,  for  approval.  The  PMO 
will  obtain  GSA  approval.  Items  will  not 
be  transferred  from  one  school  to 
another. 

(5)  (i)  Each  SF-122  prepared  by  the 
College  of  Veterinary  Medicine  must 
include  the  following  statements: 

(A)  These  pharmaceuticals  will  not  be 
used  for  human  purposes; 

(B)  These  pharmaceuticals  will  be 
used  only  to  further  the  purposes  of  the 
research  program  conducted  under 
section  1433  of  the  National 
Agricultiunl  Research,  Extension,  and 
Teaching  Policy  Act  of  1977  (7  U.S.C. 
3195),  as  amended; 

(C)  No  pharmaceutical  which  could 
potentially  compromise  the  validity  of 
the  research  findings  will  be  used  in  a 
research  protocol;  and 

(D)  The  College  of  Veterinary 
Medicine  expressly  agrees  to  assume  all 
Uabilities  arising  out  of  the  use  of  the 
transferred  items,  and  to  indemnify  and 
hold  harmless  the  United  States,  its 
agents,  and  employees  for  any  loss  that 
arises  from  such  use. 

(ii)  Each  SF-122  must  be  signed  by 
the  APO  and  either  a  Doctor  of 
Veterinary  Medicine  or  a  Registered 
Pharmacist  and  the  Drug  Enforcement 
Agency  Authorization  niunber  must  be 
included. 

(6)  Each  College  of  Veterinary 
Medicine  must  assume  all  habilities  and 
Indemnify  the  Federal  Goverrunent 
against  loss. 

(7)  All  transferred  pharmaceuticals 
are  to  be  used  in  the  conduct  of  formula- 
funded  animal  health  research  programs 
conducted  under  section  1433  of  the 
National  Agricult\iral  Research, 
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Extension,  and  Teaching  Policy  Act  of 
1977  (7  U.S.C.  3195).  as  amended. 

(8)  Each  College  of  Veterinary 
Medicine  is  solely  responsible  for  the 
security,  storage  and  accountability  of 
such  items,  including  compliance  with 
applicable  Federal,  state,  and  local  laws. 
Items  are  to  be  stored  and  inventoried 
in  a  physically  separate  location  from 
regular  operating  inventory. 

19)  The  Accountable  Property  Officer, 
or  his/her  designate,  will  be  responsible 
for  disbursement  for  use  and/ or  disposal 
of  all  items  received  under  the  Program. 
Inventory  records  will  be  made 
available  on  request  to  authorized 
USDA  representatives. 

(10)  Any  pharmaceutical  no  longer 
required  for  research  purposes  will  be 
destroyed  by  the  College  of  Veterinary 
Medicine  in  accordance  with  Federal, 
State,  and  local  statutes,  under 
supervision  of  the  Accountable  Property 
Officer. 

(11)  The  College  of  Veterinary 
Medicine  will  be  responsible  for  all 
transportation  and  disposal  costs. 

%  3408.8    Um  of  Fsderal  excess  p«rsonal 
property. 

Property  acquired  through  the  CSRS 
Federal  excess  personal  property 
program  must  be  intended  for  a  specific 
purpose  and  consistent  with  this  part, 
and  must  be  put  into  immediate  use  to 
further  that  purpose.  Therefore,  the 
stockpiling  of  non-expendable  excess 
personal  property  is  not  permitted. 
Limited  stockpiling  (not  to  exceed  a 
one-year  supply)  is  permitted  for 
expendable  excess  personal  property. 
Federal  excess  personal  property  shall 
be  used  as  long  as  needed  on  the 
projects  or  programs  for  which  it  was 
acquired.  During  the  time  Federal 
excess  personal  property  is  held  by  the 
eligible  State  participant,  it  may  be 
made  available  for  other  approved 
projects  or  programs  if  such  use  will  not 
interfere  with  the  project  or  program  for 
which  it  was  originally  acquired. 

§  3408.9    Reporting  Fedarai  mms* 
p«rson«l  propwty. 

(a)  When  Federal  excess  personal 
property  is  no  longer  needed  on  the 
project  or  program  for  which  it  was 
acquired,  the  property  may  be  utilized 
on  other  approved  projects  conducted 
by  the  State  Cooperative  Research 
Activity  holding  custody  of  the 
property. 

(b)  Wnen  Federal  excess  personal 
property  is  no  longer  needed  by  the 
State  Cooperative  Research  Activity 
holding  ctistody  of  the  property,  it  shall 
be  declared  excess  and  re{>orted 
promptly  to  the  PMO.  CMS. 

(c)  Feaerally  owned  personal  property 
declared  excess  by  a  State  Cooperative 


Research  Activity  shall  be  reported  to 
DEPPC  and  GSA  through  CMS  on  Form 
SF-120,  Report  of  Excess  Personal 
Property.  I*roperty  reported  by  locations 
outside  the  50  States  shall  be  reported 
only  to  GSA.  Submit  the  completed 
form  to  the  PMO.  CMS.  A  separate  SF- 
120  shall  be  filed  for  each  property 
location  and  FSC  Group.  Typewriters 
should  listed  on  a  separate  SF-120. 

(d)  Form  SF-120  must  list:  (1)  All 
descriptive  information  of  the  property 
included  on  the  Official  Property 
Record,  including  the  order  number 
from  the  original  acquisition  document: 

(2)  True  condition  of  the  property  as 
of  the  date  it  is  reported  excess  by 
assigning  an  appropriate  condition 
code;  and 

(3)  Any  available  operating  manual, 
diagram,  maintenance  record,  log,  or 
other  instructional  material. 

(e)  CMS  will  submit  Form  SF-120  to 
DEPPC  for  inclusion  in  the  list  of  excess, 
property  available  to  USDA  agencies, 
including  CSRS.  For  locations  outside 
the  50  States.  CMS  will  submit  the  SF- 
120s  only  to  GSA.  Disposition 
instructions  will  be  issued  by  DEPPC 
within  60  days  after  receipt  of  Form  SF- 
120  if  the  property  is  claimed  by  a 
USDA  agency.  Federal  excess  personal 
property  not  secured  by  a  USDA  agency 
will  be  reported  as  excess  by  DEPPC  to 
GSA  for  inclusion  in  the  list  of  excess 
personal  property  available  to  other 
Federal  agencies.  Final  disposition 
instructions  will  be  issued  by  GSA 
through  the  PMO.  CMS. 

§3406.10    Transtar  of  Federal  exces* 
paraonal  property. 

(a)  Within  a  State  Cooperative 
Research  Activity.  Federally  owned 
personal  property  declared  excess  by  a 
State  Cooperative  Research  Activity, 
that  can  be  utilized  within  another  State 
Cooperative  Research  Activity,  may  be 
transferred  with  prior  approval  of  the 
PMO.  CMS.  Form  AI>-107.  Report  of 
Transfer  or  Other  Disposition  or 
Construction  of  Property,  signed  by  the 
reporting  and  receiving  State 
Cooperative  Research  Activity,  is  to 
document  the  transfer.  A  copy  is  to  be 
submitted  to  CMS  for  record  and 
inventory  purposes. 

(b)  To  other  USDA  agencies.  The 
transfer  of  Federally  owned  personal 
property,  declared  excess  by  a  State 
Cooperative  Research  Activity  and 
secured  by  another  USDA  agency,  is  to 
be  documented  on  Form  Al5-107. 
Report  of  Transfer  or  Other  Disposition 
or  Construction  of  Property.  Following 
CMS  approval,  a  completed  copy, 
signed  by  the  reporting  activity  and  the 
receiving  USDA  agency,  is  to  be 
forwarded  to  the  PMO,  CMS. 


S  3408.1 1    Donation  of  aurplua  property. 

(a)  Federally  owned  personal 
property,  declared  surplus  by  GSA.  may 
be  donated  by  GSA  to  certain  public 
agencies  and  nonprofit  institutions  as 
determined  by  the  Administrator  of 
General  Services.  Property  becomes 
eligible  for  donation  when  there  is  no 
further  requirement  within  the  Federal 
establishment  for  its  use.  Donated 
property  is  generally  handled  by  GSA' 
through  the  State  Agencies  for  Surplus 
Property  (SASPs)  which  are  responsible 
for  its  distribution. 

(b)  All  items  requested  by  the  SASPs 
are  submitted  to  GSA  for  approval  on  an 
SF-123  (Transfer  Order  Surplus 
Personal  Property).  SF-123s  received  by 
the  PMO.  CMS  for  property  on  loan  to 
the  States  (which  has  been  reported  to 
GSA  for  reutihzation  or  donation  on  an 
SF-120).  will  be  forwarded  to  the 
appropriate  APO  and  will  serve  as 
authorization  to  release  the  property  to 
the  designated  SASP. 

§3408.12    Unserviceable  property. 

(a)  Unserviceable  property. 
Unserviceable  Federal  excess  personal 
property  which  is  accountable  is  to  be 
reported  to  the  PMO.  CMS  on  Form  SF- 
120.  Report  of  Excess  Personal  Property. 
Nonaccountable  Federal  excess  personal 
property  that  is  unserviceable  is  to  be 
reported  on  Form  AD-112.  Report  of 
Unserviceable.  Lost  or  Damaged 
Property.  Unserviceable  property  refers 
to  items  worn  through  normal  use,  that 
have  no  reasonable  prospect  of  use  as  a 
unit,  and  whose  repeir  or  rehabilitation 
for  use  as  a  imit  is  clearly  impracticable. 
Unserviceable  property  is  generally 
characterized  as  having  one  of  the 
following  conditions: 

(1)  Not  worth  continued  care  and 
handling;  or 

(2)  Having  no  commercial  value 
except  for  its  basic  material  content. 

(b)  Disposition  instructions.  The  PMO. 
CMS.  will  submit  all  SF-1208  to  GSA 
for  disposition  instructions.  When 
appropriate  action  has  been  determined 
by  GSA.  CMS  will  notify  the  State 
Cooperative  Research  Activity.  If  the 
property  is  to  be  disposed  of  locally,  the 
AD-112  will  be  completed  for  USDA 
records.  Following  final  disposition,  the 
property  records  will  be  adjusted  to 
reflect  ^e  action  taken. 

§  3408.13    Lost,  damaged,  stolen,  or 
destroyed  property. 

(a)  Reporting  lost,  damaged,  stolen,  or 
destroyed  property.  Stolen  property 
should  be  reported  to  the  local  law 
enforcement  authorities  immediately 
after  discovery  of  the  theft.  All  lost, 
damaged,  stolen,  or  destroyed  property 
is  to  be  reported  to  the  PMO.  QvlS.  on 


Federal  Register  /  Vol.  58,  No.  197  /  Thursday,  October  14,  1993  /  Proposed  Rules  53159 


Form  AD-112,  Report  of  Unserviceable, 
Lost  or  Damaged  Property.  This  report 
should  provide  a  detailed  explanation  of 
the  facts  and  circumstances  involved 
with  the  case,  the  condition  of  the 
item(s),  and  actions  taken  to  recover  the 
item(s).  Form  AD-112  should  include 
the  name  of  the  person  to  whom  the 
property  was  assigned,  room  number, 
time,  date  (or  approximate  date),  and 
last  known  location.  A  poUce  report 
should  accompany  the  AD-112 
submission  for  stolen  property. 

(b)  Liability.  The  State  Cooperative 
Research  Activity  may  be  held  liable  for 
property  that  is  lost,  damaged,  stolen,  or 
destroyed  through  gross  negligence.  The 
PMO,  CMS.  will  determine  whether 
gross  negligence  is  involved  with  the 
loss  of  property  based  on  the  facts, 
explanations,  and  record  as  presented 
on  the  AD-112.  If  the  evidence  indicates 
gross  negligence,  the  case  will  be 
referred  to  the  agency  head  or  his 
designee  for  consideration  of  . 
appropriate  action  under  the  Debt 
Collection  Act. 

Appendix  A  to  Part  3408 — Agreement 
for  Transfer  of  Date-Expired 
Pharmaceuticals  to  Colleges  of 
Veterinary  Medicine  by  the  Cooperative 
State  Research  Service 

/.  Authority 

40  U.S.C.  483(d)(2)(E);  41  CFR  101-43.307- 
2(b),  Controlled  Substances.  Drugs,  and 
Biologicals 

n.  Acquisition  Procedure 

A.  All  transactions  involving  the  transfer  of 
property  in  FSC  Group  6505  are  to  be 
handled  as  follows: 

1.  An  authorized  representative  of  the 
College  of  Veterinary  Medicine  (eligible 
under  7  U.S.C.  3195  and  3196)  will  screen 
and  select  expired  6505  items  and  submit  a 
list  of  those  items  which  could  be  used  in 
research  on  a  Defense  Property  Reutilization 
and  Marketing  Supply  (DPRMS)  Form  103. 
The  classes  of  items  which  will  be  accepted 
for  transfer  are  parenteral  fluids,  over-the- 
counter  preparations,  and  prescription  label 
pharmaceuticals  including  inhalant 
anesthetics.  No  controlled  substances  in  Drug 
Enforcement  Administration  (DEA)  Class  I 
and  Class  D  will  be  requested.  No 
tranquilizers  will  be  requested. 

2.  The  College  of  Veterinary  Medicine  will 
be  responsible  for  submitting  its  own 
requests  for  pharmaceuticals  which  must  be 
transmitted  to  the  Coof)erative  Management 
Staff.  Property  Management  Officer  for 
approval.  The  Property  Management  Officer 
will  obtain  the  necessary  approval  of  the 
General  Services  Administration  prior  to 
authorizing  the  transfer  of  any  items  under 
this  agreement  to  a  College  of  Veterinary 
Medicine.  Items  will  not  be  transferred  from 
one  school  to  another. 

3.  Once  the  DPRMS  has  accepted 
accoimtability.  an  SF-122  will  be  prepared 
by  the  College  of  Veterinary  Medicine.  Each 


SF-122  must  include  the  following 
statements: 

•  These  pharmaceuticals  will  not  be  used 
for  human  purposes. 

•  These  pharmaceuticals  will  be  used  only 
to  further  the  purposes  of  the  research 
program  conducted  under  section  1433  of  the 
National  Agricultural  Research,  Extension, 
and  Teaching  Policy  Act  of  1977,  as 
amended. 

•  No  phannaceutical  which  could 
potentially  compromise  the  validity  of  the 
research  findings  will  be  used  in  a  research 
protocol. 

•  The  College  of  Veterinary  Medicine 
expressly  agrees  to  assume  all  liabilities 
arising  out  of  the  use  of  the  transferred  items, 
and  to  indenmity  and  hold  harmless  the 
United  States,  its  agents  and  employees,  for 
any  loss  that  arises  from  such  use. 

4.  All  requests  must  be  signed  by  the 
Accoimtable  Property  Officer  and  a  registered 
pharmacist  or  Doctor  of  Veterinary  Medicine. 

5.  All  SF-1228  (Transfer  Order  Excess 
Personal  Property)  are  to  be  submitted  to  the 
Property  Management  Officer,  Cooperative 
Management  Staff,  USDA:  the  designated 
official  to  approve  transfer  orders  for  the 
Cooperative  State  Research  Service,  USDA. 

in.  Other  Requirements 

A.  The  College  of  Veterinary  Medicine  is 
solely  responsible  for  the  security,  storage, 
and  accountability  of  such  items,  including 
compliance  with  applicable  Federal,  State, 
and  local  laws.  Items  are  to  be  stored  and 
inventoried  in  a  physically  separate  location 
from  regular  operating  inventory. 

B.  The  Accountable  Property  Officer,  or 
his/her  designate,  will  be  responsible  for 
disbursement  of  use  and/or  disposal  of  all 
items  received  imder  the  Program.  Inventory 
records  will  be  made  available  on  request  to 
authorized  USDA  representatives. 

C  Any  pharmaceutical  no  longer  required 
for  research  purposes  will  be  destroyed  by 
the  College  of  Veterinary  Medicine  in 
accordance  with  Federal,  State,  and  local 
statutes,  under  supervision  of  the 
Accountable  Property  Officer. 

D.  The  College  of  Veterinary  Medicine  will 
be  responsible  for  all  transportation  and 
disposal  costs. 

E.  The  DEA  authorization  number  for  the 
College  of  Veterinary  Medicine  is: 


Administrator,  Cooperative  State  Research 
Service 

Dean.  College  of  Veterinary  Medicine 

University 

Done  at  Washington,  DC  this  1st  day  of 
October  1993. 
John  Patrick  Jordan, 
Administrator. 
[FR  Doc.  93-24762  Filed  10-13-93;  8:45  am] 

BILUNO  CODE  M10-»-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  21  I 

[Docket  No.  PRM-21-2] 

Nuclear  Management  and  Resources 
Council;  Receipt  of  Petition  for 
Rulemaking 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Petition  for  rulemaking;  Notice 

of  receipt. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  publishing  for 
public  comment  a  notice  of  receipt  of  a 
petition  for  rulemaking,  dated  June  21, 
1993,  which  was  filed  with  the 
Commission  by  the  Nuclear 
Management  and  Resources  Council. 
The  petition  was  docketed  by  the  NRC 
on  June  22, 1993,  and  has  been  assigned 
Docket  No.  PRM-21-2.  The  petitioner 
requests  that  the  NRC  amend  its 
regulations  to  revise  the  definition  of 
the  term  "commercial  grade  item";  to 
include  a  flexible  generic  process  for 
dedication  of  commercial  grade  items 
for  safiety-related  use;  and  to  clarify  that 
the  entity  performing  the  dedication  of 
a  commercial  grade  item  is  responsible 
for  discovering,  evaluating,  and 
reporting  deficiencies  as  required  by 
NRC's  regulations. 

DATES:  Submit  comments  by  December 
28, 1993.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  the  Commission  is  able  to 
assure  consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  written  comments 
to  the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch.  Hand 
deliver  comments  to:  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:45 
a.m.  and  4:15  p.m.  Federal  workdays. 

For  a  copy  of  the  petition,  write  the 
Rules  Review  and  Directives  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  E>C  20555. 

The  petition  and  copies  of  comments 
received  may  be  inspected  and  copied 
for  a  fee  at  the  NRC  Public  Document 
Room,  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar,  Chief,  Rules  Review 
Section,  Rules  Review  and  Directives 
Branch,  Division  of  Freedom  of 
Information  and  PubHcations  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
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ex:  20555.  Telephone:  301-492-7758  or 
Toll  Free:  800-368-5642. 

SUPPtaiENTARY  INFORMATION: 


Petitioner 

The  Nuclear  Nianagement  and 
Resources  Council  (NUMARC)  is  an 
organization  of  the  nuclear  power 
industry.  NUMARC  is  responsible  for 
coordinating  the  combined  efforts  of  all 
utilities  licensed  by  the  NRC  to 
construct  or  operate  nuclear  power 
plants,  and  of  other  nuclear  industry 
organizations,  in  all  matters  involving 
generic  regxilatory  policy  issues  and 
regulatory  aspects  of  generic  operational 
and  technical  issues  affecting  the 
nuclear  power  industry.  NUMARC's 
members  include  all  utilities 
responsible  for  constructing  or  operating 
a  commercial  nuclear  power  plant  in  the 
United  States,  major  architect/ 
engineering  firms,  and  all  of  the  major 
nuclear  steam  supply  system  vendors. 

Background 

Section  206  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended,  requires  that  all  hcensees,  as 
well  as  nonUcensees  who  construct 
faciUties  for  hcensees,  supply  basic 
components  to  licensees,  and  provide 
services  associated  with  basic 
components  to  hcensees,  report  defects 
that  could  create  a  substantial  safety 
hazard.  The  NRC  regulations  that 
implement  Section  206  are  contained  in 
10  CFR  part  21.  This  part,  in 
conjunction  with  10  CFR  part  50, 
appendix  B.  also  covers  the 
procurement  of  parts  for  nuclear  power 
plants,  including  basic  components  and 
commercial  grade  items  to  be  used  in 
safety-related  applications. 

The  petitioner  has  focused  this 
petition  on  the  procurement  of  parts 
described  as  commercial  grade  items 
because,  according  to  the  petitioner,  the 
current  procurement  environment  is 
different  from  the  environment  extant 
when  Part  21  was  adopted.  The 
petitioner  states  that  tnacause  nuclear 
power  plants  have  been  operating  for 
several  years,  many  pieces  of  equipment 
now  reqiiire  replacement  or 
refurbishment  of  their  components. 
According  to  the  petitioner,  current 
nuclear  utility  procurement  needs 
primarily  involve  replacement  parts  for 
existing  equipment  rather  than  the 
purchase  of  major  new  pieces  of 
equipment.  However,  many  of  the 
original  suppliers  and  manufacturers  no 
longer  maintain  Appendix  B-qualified 
programs  because  of  the  diminished 
market,  because  no  new  plants  are  being 
ordered  or  are  ctirrently  under 
construction,  and  because  of  the  biuden 


of  maintaining  such  a  quality  assurance 
program.  Frequently,  replacement  parts 
are  not  availaole  from  original  or  other 
Appendix  B-qualified  vendors.  The 
combined  effect  of  the  decreased 
availability  of  parts  from  Appendix  B- 
qualified  vendors  and  the  greater 
expense  of  obtaining  these  parts  is  that 
licensees  are  increasingly  forced  to 
procure  commercial  grade  replacement 
parts  and  dedicate  them  for  use  in 
safety-related  applications. 

Discussion 


According  to  the  petitioner,  the 
provisions  of  part  21  that  relate  to 
commercial  grade  items,  the  dedication 
of  these  items  for  use  in  safety-related 
applications,  and  the  reporting 
requirements  associated  with  these 
items  that  are  imposed  on 
manufacturers,  supphers,  and  sub-tier 
supphers  are  unworkable,  ineffective, 
and  may  be  counterproductive.  The 
petitioner  states  that  safety  may  be 
adversely  affected  by  delay  caused  by 
the  inabihty  to  obtain  the  replacement 
parts  needed  for  use  as  basic 
components. 

The  petitioner  believes  that  Part  21,  as 
it  relates  to  commercial  grade  items  and 
their  dedication,  is  not  accompUshing 
its  intended  objectives  effectively.  The 
petitioner  believes  that  the  cvurent  Part 
21  regulations  involving  posting, 
document  retention,  and  deficiency 
evaluation  and  reporting  make  the 
implementation  of  these  regulations 
unnecessarily  burdensome  and  create 
substantial  liability  for  hcensees  subject 
to  Part  21.  The  petitioner  beUeves  that 
the  effect  of  these  provisions  has  been 
to  discourage  vendors  from  maintaining 
Appendix  B-quallfied  programs. 

Although  Part  21  provided  a 
reasonable  foundation  for  regulating 
procurement  and  imposing  reporting 
requirements  at  the  time  it  was 
promulgated,  the  petitioner  believes  that 
the  current  requirements  of  Part  21  often 
impede  a  utiUty's  abiUty  to  obtain  the 
hi^est  quahty  part  available  for  use  in 
a  safety-related  appUcation  in  a  cost- 
and  time-efficient  maimer.  The  inability 
to  procxire  appropriate  parts  promptly 
could  adversely  affect  plant  safety. 
The  petitioner  discusses  several 
options  available  to  nuclear  utilities  in 
prooiring  replacement  parts,  most  of 
which  have  serious  drawbacks  directly 
or  indirectly  related  to  the  cvurent 
regulatory  approach  set  out  under  Part 
21.  These  options  and  drawbacks,  as 
discussed  by  the  petitioner,  are  as 
follows: 

1.  Nuclear  utiUties  could  procure 
items  from  a  supplier  who  maintains  an 
Appendix  B-qualified  program,  but  the 
cost  of  procuring  an  item  from  such  a 


source  is  much  higher  than  if 
comparable  items  are  procured  through 
commercial  chaimels. 

2.  Nuclear  utiUties  could  procure 
replacement  parts  that  are  slightly 
different  than  the  original  parts,  but 
even  if  replacement  parts  are  obtained 
from  an  Appendix  B-qualified  supplier, 
a  design  change  is  Ukely  to  be  required 
to  justify  the  use  of  the  proposed 
replacement  parts. 

3.  Nuclear  utilities  could  obtain  the 
item  from  the  surplus  market  or  another 
utility,  but  this  option  may  be 
impossible  if  the  product  does  not  fit 
into  the  basic  component  or  commercial 
grade  definitions. 

4.  Nuclear  utiUties  could  procure  the 
item  as  commercial  grade,  but  it  may  be 
difficuh  to  meet  all  of  the  definitional 
requirements  of  Part  21. 

5.  Nuclear  utilities  may  file  an         * 
appUcation  for  an  exemption,  but  this 
process  is  impractical  because  of  the 
time  generally  required  to  obtain  a 
decision. 

The  petitioner  beUeves  that  the 
substitution  of  a  more  practicable 
definition  of  the  term  "commercial 
grade  item"  and  the  addition  of  a 
flexible  generic  process  for  dedication 
would  assist  in  resolving  many  of  the 
drawbacks  cited  for  the  options 
available  to  a  nuclear  utility. 

The  petitioner  states  that  its  suggested 
change  to  the  NRC's  regulations  would 
broaden  the  definition  of  commercial 
grade  item  imder  10  CFR  21.3(a)(4)  and 
(a-1).  The  petitioner  also  states  that  Part 
21  does  not  allow  an  item  to  quaUfy  as 
commercial  grade  imless  the  item  meets 
all  three  of  the  requirements  defined  in 
10  CFR  21.3(a)(4)  and  (a-1).  Because 
many  of  the  replacement  parts  needed 
are  no  longer  available  from  the  original 
manufacturers  or  suppliers  who 
maintain  Appendix  B-qualified 
programs,  the  petitioner  believes  that 
the  current  definition  of  the  term 
"commercial  grade  item"  presents  a 
significant  obstacle  for  Ucensees  in 
procuring  appropriate  parts  in  the  most 
cost-  and  time-efficient  manner. 
According  to  the  petitioner,  the 
proposed  changes  would  expand  the 
definition  of  "commercial  grade  item" 
to  include  any  item  obtained  on  the 
open  market.  Under  the  petitioner's 
suggested  amendment,  it  would  be 
incumbent  upon  the  dedication  process 
to  provide  reasonable  assurance  that  the 
item  will  perform  its  intended  function 
in  the  safety-related  appUcation  and 
upon  the  dedication  entity  to  report  any 
deficiencies  covered  under  Part  21. 

Tlie  petitioner  beUeves  that  allowing 
commercially  available  items  to  nualify 
as  commercial  grade  items  would 
provide  significant  benefits  without  any 
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adverse  impact  on  safe  plant  operation. 
According  to  the  petitioner,  the 
suggested  amendment  not  only  allows 
procurement  from  the  original 
manufacturer  or  supplier  even  if  that 
entity  no  longer  maintains  an  Appendix 
B-qualified  program,  as  well  as  from 
other  commercial  sources,  but  it  also 
reduces  the  potential  need  for  design 
changes  and  permits  a  more  reasonable 
price  and  delivery  time. 

In  the  petitioner's  suggested 
amendment,  the  regulations  would 
define  the  dedication  process  as  one 
that  will  provide  reasonable  assurance 
that  the  commercial  grade  item  will 
perform  its  intended  function. 
According  to  the  petitioner,  the 
following  are  ways  to  assure  that  the 
commercial  grade  item  will  perform  its 
intended  function: 

(1)  Testing  and/or  inspection: 

(2)  Surveying  the  commercial  grade 
supplier  to  determine  that  the 
appropriate  quality  control  is  in  place; 

13)  Observing  the  manufacturing 
process;  and 

(4)  Analyzing  the  historical  record  of 
the  item  for  acceptable  performance. 

The  petitioner  indicates  that  other 
methods  of  verification  for  dedication 
may  exist  that  are  acceptable  to  the  NRC 
and  that  should  be  considered  in 
evaluating  whether  the  reasonable 
assurance  standard  is  met  in  this 
context. 

The  petitioner  also  proposes  that  the 
dedication  entity  maintain 
documentation  of  the  dedication 
process  for  the  purpose  of  an  audit  or 
inspection.  The  petitioner  believes  that 
the  primary  benefit  of  establishing  the 
dedication  process  suggested  in  the 
petition  is  that  the  user  or  other  party 
performing  the  dedication,  who 
understands  the  safety  significance  of 
the  proposed  component  and,  therefore, 
is  better  able  to  identify  the 
characteristics  necessary  to  perform  its 
intended  function  than  the 
manufacturer,  is  responsible  for  the 
quality  of  the  commercial  grade  item.  In 
order  for  the  dedication  entity  to 
maintain  documentation  of  the 
dedication  process  for  the  purpose  of  an 
audit  or  inspection,  the  utility  party 
performing  the  dedication  would  have 
to  evaluate  the  suitability  of  the 
component  by  analyzing  the  effect  of  the 
commercial  grade  item  on  the 
component's  performance  in  a  safety- 
related  application. 

The  petitioner  believes  that  it  is 
appropriate  to  place  the  responsibility 
for  reporting  deficiencies  in  commercial 
grade  items  with  the  entity  performing 
the  dedication  process.  The  petitioner 
believes  that  suppliers  and  sub-tier 
suppliers  do  not  necessarily  know 


whether  a  commercial  grade  item  is 
destined  for  a  safety-related  application. 
The  petitioner  also  indicates  that  no 
time  limitation  exists  on  the  part  21 
reporting  responsibility  for  suppUers. 
The  petitioner  recommends  that 
language  be  added  to  §  21.21(b)  to  make 
clear  that  the  entity  performing  the 
dedication  of  a  commercial  grade  item 
is  responsible  for  discovering, 
evaluating,  and  reporting  deficiencies. 

The  Suggested  Amendments 

The  petitioner  believes  that  part  21 
should  be  modified  to  accommodate  the 
current  procurement  needs  of  the 
nuclear  power  industry.  The  petitioner 
recommends  changes  to  10  CFR  21.3  to 
broaden  the  definition  of  a  commercial 
grade  item  and  to  define  and  set  out  a 
standard  for  the  dedication  process.  The 
petitioner  believes  that  all  parties  would 
benefit  from  the  inclusion  of  language  in 
10  CFR  21.21(b)  clarifying  the 
responsibility  associated  with 
dedication.  According  to  the  petitioner, 
the  recommended  changes  would  not 
have  any  adverse  impact  on  safety  as  the 
use  of  properly  dedicated  commercially 
available  parts  neither  decreases 
equipment  performance  nor  affects  safe 
plant  operation. 

The  changes  requested  by  the 
petitioner  are  set  out  as  follows: 

1.  In  §  21.3,  paragraphs  (a-1)  and 
(c-1)  axe  revised  to  read  as  follows; 

121.3    Definition* 


(a-1)  Commercial  grade  item  means 
any  item  that  has  not  been  dedicated  for 
use  as  a  basic  component. 

(c-1)  Dedication  is  the  evaluation 
process  undertaken  to  provide 
reasonable  assurance  that  a  commercial 
grade  item  to  be  used  as  a  basic 
component  will  perform  its  intended 
function. 


2.  In  §  21.21,  the  existing  text  of 
paragraph  (b)  is  redesignated  as 
paragraph  (b)(1)  and  a  paragraph  (b)(2) 
is  added  to  read  as  follows; 

121.21    Notification  o(  failure  to  comply  or 
existanc*  of  a  defect  and  Ks  evaluation. 


(b)*  •• 

(2)  The  entity  that  performs  the 
dedication  is  resp>onsible  for  identifying, 
evaluating,  and  reporting  the  deviations 
and  failures  to  comply  associated  with 
substantial  safety  hazards  of  a 
commercial  grade  item. 

Dated  at  RoclcvUle,  Maryland,  this  7th  day 
of  October  1993. 


For  the  Nuclaar  Regulatory  Conunission. 
Samuel  |.  Odlk. 
Secretary  of  the  Commission. 
[FR  Doc.  93-25230  Filed  10-13-93;  8:45  am) 
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FARM  CREDfT  ADMINISTRATION 

12  CFR  Part  650 
RIN  3052-AB49  ' 

Federal  Agricultural  Mortgage 
Corporation 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA),  by  the  Farm 
Credit  Administration  Board  (Board), 
proposes  for  pubUc  comment  a  new 
regulation  relating  to  reporting  and 
disclosure  of  conflicts  of  interest  by 
directors,  officers,  and  employees  of  the 
Federal  Agricultural  Mortgage 
Corporation  (Corporation).  The 
regulation  is  proposed  in  response  to 
section  514  of  the  Farm  Credit  Banks 
and  Associations  Safety  and  Soundness 
Act  of  1992.  Section  514  of  the  1992  Act 
directs  the  FCA  to  ensure  that  its 
regulations  require  the  disclosure  of 
financial  information  and  the  reporting 
of  potential  conflicts  of  interest  by 
directors,  officers,  and  employees  of  all 
Farm  Credit  System  (System) 
institutions  and  that  such  requirements 
are  adequate  to  fulfill  the  purposes  of 
the  section. 

The  proposed  regulations  would 
require  the  Corporation  to  adopt  a 
conflict-of-interest  policy.  In  its  policy 
the  Corporation  must  define  the  types  of 
transactions,  relationships,  or  activities 
that  might  reasonably  be  expected  to 
give  rise  to  a  potential  conflict  of 
interest  and  require  the  reporting  of 
sufficient  information  about 
transactions,  relationships,  and 
activities  to  inform  the  Corporation 
about  potential  conflicts  of  interest.  The 
proposed  regulation  would  also  require, 
in  addition  to  disclosures  already 
required  under  the  Federal  securities 
laws,  disclosure  to  shareholders, 
investors,  and  potential  investors  of  any 
unresolved  conflicts  of  interest 
involving  its  directors,  officers,  and 
employees. 

DATES:  Comments  must  be  received  by 
November  15, 1993. 
ADDRESSES:  Comments  should  be 
submitted  in  writing,  in  triplicate,  to 
Suzanne  McCrory.  Director,  Office  of 
Secondary  Market  Oversight,  in  care  of 
Cindy  Nicholson,  Paralegal  Specialist, 
Regulation  Development  Division, 
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Office  of  Examination,  Farm  Qedit 
Administration,  McLean,  Virginia 
22102-5090.  Copies  of  all 
communications  received  will  be 
available  for  examination  by  interested 
parties  in  the  Regulation  Development 
Division,  Farm  &edit  Administration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  J.  McCrory,  Director,  Office  of 
Secondary  Market  Oversight,  Farm 
Credit  Administration,  McLean.  VA 
22102-5090.  (703)  883-4280,  TDD  (703) 
883-4444. 

SUPPLEMENTARY  INFORMATION:  Section 
514  of  the  Farm  Credit  Banks  and 
Associations  Safety  and  Soundness  Act 
of  1992  (1992  Act).  Pub.  L.  102-552. 106 
Stat.  4102.  directed  the  FCA  to  reviev/ 
its  current  regulations  regarding  the 
disclosure  of  financial  information  and 
the  reporting  of  potential  conflicts  of 
interest  by  the  directors,  officers,  and 
employees  of  Farm  Credit  System 
institutions  to  determine  whether  the 
regulations:  (1)  Are  adequate  to  fulfill 
the  purpose  of  section  514  and  other 
purposes  determined  by  the  FCA  to  be  " 
necessary  or  appropriate,  consistent 
with  the  Farm  Credit  Act  of  1971  (1971 
Act);  (2)  require  the  disclosure  of 
financial  information  and  reporting  of 
potential  conflicts  of  interest  by  the 
directors,  officers,  and  employees  of  all 
Farm  Credit  System  institutions;  and  (3) 
require  such  disclosure  of  all  of  the 
appropriate  directors,  officers,  or 
employees  of  Farm  Credit  System 
institutions.  The  1992  Act  further 
directed  the  FCA  to  amend  its  current 
financial  disclosure  and  conflict-of- 
interest  regulations  to  carry  out  the 
purpose  of  section  514  and  to  address 
any  deficiencies  in  the  regulations 
revealed  by  the  required  review. 

The  stated  purpose  of  section  514  is 
to  ensure  that  FCA  regulations  require 
the  disclosiire  of  financial  information 
and  the  reporting  of  potential  conflicts 
of  interest  to  provide  sufficient 
information  for:  (1)  Stockholders  to 
make  informed  decisions  regarding  the 
operation  of  the  institutions;  (2) 
investors  and  potential  investors  to 
make  informed  investment  decisions; 
and  (3)  the  FCA  to  examine  and  regulate 
all  Farm  Credit  System  institutions 
effectively  and  efficiently. 
Specifically,  Congress  found  that: 
(1)  Disclosure  of  compensation  paid 
to,  loans  made  to,  and  transactions 
made  with  a  Farm  Credit  System 
institution  by  its  directors  and  senior 
officers  provides  stockholders  with 
information  necessary  to  manage  the 
institution,  provides  the  FCA  with 
information  necessary  to  regulate  the 
institution  efficiently  and  effectively, 
and  enhances  the  integrity  of  the  Farm 


Credit  System  by  making  the 
information  available  to  potential 
investors; 

(2)  Reporting  of  potential  conflicts  of 
interest  by  directors,  officers,  and 
employees  benefits  the  stockholders  of 
the  institution,  helps  to  ensure  the 
financial  viability  of  the  institution,  and 
provides  information  valuable  to  the 
FCA  in  periodic  examinations,  thereby 
enhancing  the  safety  and  soundness  of 
the  System;  and 

(3)  Directors,  officers,  or  employees  of 
some  Farm  Credit  System  institutions 
may  not  be  subject  to  the  regulations  of 
the  Farm  Credit  Administration 
requiring  the  disclosure  of  financial 
information  and  the  reporting  of 
potential  conflicts  of  interest. 

(As  a  result  of  its  review,  the  FCA 
concluded  that  certain  of  the  purposes 
of  section  514  are  already  served  oy 
disclosure  required  as  a  result  of  the 
registration  of  the  Corporation's 
securities  with  the  Securities  Exchange 
Commission  (SEC)  under  the  Securities 
Exchange  Act  of  1934  (1934  Act)  and  by 
the  requirements  of  FCA  regulations 
relating  to  shareholder  disclosure.  SEC 
rules  require  the  disclosure  to 
shareholders  of  the  compensation  of 
senior  officers  and  directors, 
transactions  of  the  institution  exceeding 
$60,000  with  parties  in  which  such 
persons  have  an  interest;  certain 
business  relationships  with  persons 
doing  business  with  the  institution;  and 
loans  in  excess  of  $60,000  made  by  the 
institution  to  senior  officers  and 
directors,  their  immediate  families,  and 
any  organization  of  which  they  are  an 
executive  officer,  partner,  or  10  percent 
(or  more)  stockholder,  imless  such  loans 
are  transactions  in  the  ordinary  course 
of  business.  FCA  regulations  in  part  620 
require  disclosure  to  shareholders 
consistent  with  SEC  rules. 

The  FCA  has  adequate  access  to 
information  possessed  by  the 
Corporation  through  the  examination 
process,  and  the  disclosures  to 
shareholders  required  by  the  SEC  and 
FCA  regulations  provide  sufficient 
information  to  allow  stockholders  to 
make  informed  decisions  regarding  the 
operation  of  the  institution, 
compensation  of  officers  and  directors, 
and  related-party  transactions.  This 
information  is  publicly  available  to 
investors  and  potential  investors  in  SEC 
filings  under  the  1934  Act.  Although 
these  requirements  may  elicit  disclosure 
of  situations  that  may  present  a 
potential  for  conflicts  of  interest,  there 
is  no  regulatory  requirement  that 
potential  conflicts  of  interest  be 
reported  to  the  Corporation. 

in  proposing  these  regulations,  the 
FCA  considered  several  issues.  First. 


should  the  regulation  specifically 
prohibit  certain  transaction; . 
relationships,  and  activities  that  involve 
the  potential  for  conflicts  of  interest  as 
is  done  for  other  System  institutions? 
The  FCA  currently  has  standards-of- 
conduct  regulations  for  the  banks  and 
associations  of  the  Farm  Credit  System. 
These  standards-of-conduct  regulations 
include  both  general  and  specific 
prohibitions  designed  to  prevent 
conflicts  of  interest  and  the  appearance 
of  conflicts  of  interest.  Under  a 
proposed  amendment  to  these 
regulations  adopted  on  July  15, 1993, 
(58  FR  44139,  August  19,  1993)  these 
institutions  would  be  given  more 
responsibility  for  defining  appropriate 
conduct,  but  some  transactions, 
relationships,  and  activities  that  involve 
the  potential  for  conflicts  of  interest 
would  continue  to  bo  prohibited  by 
regulation. 

The  FCA  Board  considered  adopting  a 
similar  approach  for  the  Corporation, 
but  proposes  instead  a  rule  that  would 
require  the  Corporation  to  define  its 
own  conflict-of-interest  policy  within 
the  requirements  of  section  514.  Several 
reasons  underlie  this  different 
regulatory  approach.  First,  by  defining 
prohibited  conduct  for  System  banks 
and  associations,  which  number  in  the 
hundreds  and  which  report  combined 
financial  information  to  investors,  the 
FCA  established  a  standard  of  uniform 
applicability.  The  FCA  Board  believes  a 
uniform  standard  of  conduct  should  be 
in  effect  for  System  institutions  who  are 
jointly  and  severally  liable  for 
Systemwide  obligations.  Implementing 
a  uniform  standard  would  have  been 
difficult  to  achieve  without  a  regulation. 
By  contrast,  the  Corporation  is  a  single 
institution  and  there  appears  to  be  no 
need  for  the  FCA  to  establish  a  standard 
of  uniform  applicability  by  regulation. 
Second,  the  FCA's  historical  experience 
with  System  banks  and  associations 
enabled  it  to  identify  situations 
associated  with  abuse  in  System 
operations;  the  operational  history  of 
the  Corporation  has  been  too  short  to 
provide  similar  information.  Moreover, 
the  structure  and  business  operations  of 
the  Corporation  differ  from  the  rest  of 
the  System.  For  example,  conflicts  of 
interest  in  System  banks  and 
associations  often  involve  decisions 
related  to  loans  since  these  institutions 
are  lenders  whose  borrowers  are  the 
cooperative  owners.  By  contrast,  the 
Corporation  is  a  guarantee  agency  that 
plays  an  active  role  in  asset 
securitization  and  conflicts  of  interest 
may  involve  a  wider  variety  of 
transactions  than  loans. 

Consequently,  the  FCA  proposes  that 
the  Corporation  be  required  to  adopt  a 


conflict-of-interest  policy  defining  those 
types  of  transactions,  relationships,  and 
activities  that  might  adversely  affect  a 
person's  ability  to  perform  his  or  her 
official  duties  and  responsibiUties  in  a 
totally  impartial  manner  and  in  the  best 
interest  of  the  Corporation.  The 
proposed  regulation  would  require 
sufficient  reporting  of  potential  conflicts 
of  interest  to  permit  the  Corporation  to 
monitor,  resolve,  and,  if  unresolved, 
disclose  conflicts  of  interest. 

The  second  regulatory  issue 
considered  by  the  FCA  Board  involved 
the  type  and  extent  of  internal  reporting 
and  public  disclosure.  The  proposed 
rule  is  based  on  the  premise  that  all 
transactions,  relationships,  and 
activities  that  may  present  the  potential 
for  a  conflict  of  interest  should  be  - 
reported  to  the  Corporation.  Therefore, 
the  proposed  rule  would  require  the 
Corporation  to  develop  requirements  for 
the  reporting  of  sufficient  information 
about  transactions,  relationships,  and 
activities  to  inform  the  Corporation  of 
potential  conflicts.  The  Board  takes  this 
position  because  the  1992  Act  requires 
FCA  regulations  to  require  reporting  of 
all  "potential  conflicts  of  interest"  and 
because  it  may  be  difficult  for  the 
peirson  involved  to  evaluate  the  gravity 
of  a  possible  conflict  fully  and 
objectively.  Reporting  would  be 
required  annually  and  at  such  other 
times  as  potential  conflicts  arise. 
Directors,  officers,  and  employees 
having  no  transactions,  relationships,  or 
activities  to  report  would  be  required  to 
file  a  statement  to  that  effect 

The  proposed  rule  would  require  the 
Corporation  to  prescribe  "materiality" 
guidelines  consistent  with  the 
regulation  to  estabUsh  when  a  conflict 
of  interest  must  be  publicly  disclosed  if 
not  otherwise  resolved.  The  proposed 
regulation  defines  a  material  confUct  of 
interest  as  one  of  sufficient  magnitude 
or  significance  that  a  reasonable 
observer  with  knowledge  of  the  relevant 
facts  would  question  the  person's  abiUty 
to  discharge  official  duties  in  an 
objective  and  impartial  manner.  A 
material  conflict  would  be  deemed  to  be 
resolved  if  the  circumstances  were 
altered  so  that  a  reasonable  observer 
with  knowledge  of  the  relevant  fects 
would  conclude  that  the  person's 
performance  of  official  duties  in  an 
objective  and  impartial  manner  would 
not  be  adversely  aSiacted.  Circumstances 
could  be  altered,  for  example,  by  the 
person  with  the  conflicting  interest 
terminating  the  relationship, 
transaction ,  or  activity  at  issue,  or  by 
control  mechanisms  established  by  the 
Corporation,  such  as  recusal  fit>m  all 
decisionmaking  that  could  have  a  direct 


and  predictable  eSect  on  the  person's 
interest  in  the  matter. 

Since  the  Corporation  is  subject  to 
SEC  disclosure  requirements  for  pubUc 
companies,  the  materiality  standard 
adopted  by  the  Corporation  could  result 
in  no  less  stringent  a  disclosure 
requirement  than  SEC  rules  would 
allow.  Conflict-of-interest  policies;  , 
reports  filed  by  directors,  officers,  and 
employees;  and  other  documentation  of 
the  policy's  implementation  would  be 
subject  to  FCA  examination,  allowing 
the  FCA  to  evaluate  the  effectiveness  of 
the  Corporation  in  identifying  and 
resolving  conflicts  and  any  safety  and 
soundness  concerns  presented  by  such 
conflicts. 

The  third  major  issue  involved 
defining  the  duties  and  responsibilities 
of  directors,  officers,  and  employees  of 
the  Corporation.  As  a  federally 
chartered  entity,  the  Corporation  has 
both  public  and  private  purposes. 
Conflicts  of  interest  must  be  understood 
and  interpreted  not  only  in  the  context 
of  the  fiduciary  responsibifities  to  the 
Corporation  and  its  shareholders,  but 
also  in  the  context  of  the  statutory  duty 
to  further  the  congressional  purposes 
the  Corporation  was  chartered  to 
achieve.  The  proposed  regulation 
reflects  the  FCA  Board's  belief  that  the 
statutory  structure  of  the  Corporation's 
board  i  and  the  statutory  direction  that 
voting  stock  be  equitably  distributed 
among  classes  of  voting  stock  and 
among  stockholders  within  each  class 
were  designed  to  ensure  that  the 
Corporation  would  be  managed  in  an 
evenhanded  manner,  without  fevering 
either  System  users  or  non-System 
users.  The  proposed  regulation  reflects 
the  FCA  Board's  recognition  that, 
irrespective  of  the  source  of 
appointment,  directors  owe  fiduciary 
duties  to  all  shareholders,  and  that  the 
Corporation  must  not  act  in  a  way  that 
discriminates  against  or  iavots  any  class 
of  stockholdera  or  usera.  However,  the 
proposed  regulation  also  recognizes  that 
fiduciary  duties  to  shareholders  must  be 
understood  in  the  context  of  the  duty  of 
the  directors  to  further  the  statutory 
purposes  of  the  Corporation.^ 


1  The  Agricultural  Credit  Act  of  1987,  Pub.  U 
100-233  (1987  Act),  established  three  clatse*  of  five 
directors  each— one  clait  to  be  elected  by  banks, 
insurance  companies  and  other  financial 
institutions  that  are  stockholders,  one  class  to  be 
elected  by  Institutions  of  the  Farm  Credit  System 
that  are  stockholders,  and  one  class  to  be  appointed 
by  the  President.  The  five  appointive  directors  must 
be  repreeentativas  of  the  federal  public  and  must 
not  have  been  officers  or  directcn  of  any  financial 
institutions.  At  laaat  two  of  the  five  must  be 
experienced  in  farming  or  ranching  and  not  more 
than  three  may  be  of  the  same  political  party. 

sThe  1987  Act,  which  amended  the  Farm  Credit 
Act  of  1971, 12  U.S.C  2001  ae  faq..  astabUshed  tha 


UnUke  directors  of  corporations 
incorporated  under  State  statutes  of 
incorporation,  directors  of  statutorily 
chartered  Federal  Government- 
sponsored  enterprises  are  not  &«e  to 
alter  the  purposes  or  powers  of  such 
enterprises,  even  when  such  alteration 
would  be  in  the  best  interest  of  the 
stockholders.  Such  changes  can  only  be 
made  by  law.  Rather,  it  is  the 
responsibihty  of  the  directors  to  manage 
the  Corporation  in  the  manner  that  best 
effectuates  the  pubhc  policy  it  was 
designed  to  serve.  Therefore,  the 
proposed  regulation  would  impose 
upon  directors,  officers,  and  employees 
the  duty  to  conduct  the  business  of  the 
Corporation  in  a  manner  that  promotes 
the  best  interest  of  the  Corporation  and 
furthers  its  statutory  mission.  The 
proposed  regulation  would  further 
require  these  individuals,  in  the 
discharge  of  these  duties,  to  adhere  to 
the  highest  standards  of  honesty, 
integrity,  impartiality,  loyalty,  and  care, 
and  to  discharge  official  responsibiUties 
impartially  in  a  manner  consistent  with 
apphcable  law  and  regulation  in 
furtherance  of  the  Corporation's  public 
purpose.  The  FCA  Board  believes  that 
the  public  purpose  of  the  Corporation 
warrants  application  of  high  standards 
of  conduct  The  proposed  regulation 
would  also  require  directors,  officers, 
and  employees  to  adhere  to  the  conflict- 
of-interest  policy  of  the  Corporation; 
individuals  in  violation  of  the 
regulation  or  the  Corporation's  policy 
would  be  subject  to  the  penalties  of  part 
C  of  title  V  of  the  Act,  including  civil 
money  penalties. 

List  of  Subjects  in  12  CFR  Part  650 

Agriculture,  Banks,  banking.  Conflicts 
of  interest,  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  a  new  part  650  of  chapter  VI, 
title  12  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  added  to 
read  as  follows: 


Corporation  as  a  Federal  Instrumentality  and  as  a 
part  of  the  Farm  Credit  System  for  the  purpose  of 
bcilitating  a  secondary  market  in  agricultural  real 
estate  and  rural  home  loans  originated  by  Farm 
Credit  institutions  and  other  lenders.  The  statutory 
purpose  to  be  serred  by  the  secondary  market  thus 
created  was  to  iaciaasc  the  availability  of  long-tami 
credit  to  hrmars  and  ranchers  at  stabla  Interest 
rates,  to  provide  greater  liquidity  and  lending 
capacity  for  laodars  extending  credit  to  farmers  and 
rancher*,  to  ftarllitate  capital  market  investments  in 
providing  long-term  agrictiltural  funding,  including 
funds  at  fixed  rates  of  interest  and  to  enhance  the 
ability  of  indi\'iduals  in  small  rural  communities  to 
obtain  fi naming  for  moderate  priced  homes.  See 
section  701  of  the  1987  Act 
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PART  650— FEDERAL  AGRICULTURAL 
MORTGAGE  CORPORATION 

Subpart  A— Conflicts  of  IntorMt 

650.1  Definitions. 

650.2  Conflict-of-interest  policy. 

650.3  Disclosure  of  conflicts  of  interest 

650.4  Director,  officer,  and  employee 
responsibilities. 

Authority:  Sees.  5.9.  5.17,  8.11  of  the  Farm 
Credit  Act;  12  U.S.C  2243,  2252,  2279aa-ll; 
sec.  514  of  Pub.  L  102-552. 106  Stat.  4102. 

Subpart  A— Conflicts  of  Interest 

f  650.1    Definitions. 

(a)  Corporation  means  the  Federal 
Agricuhural  Mortgage  Corporation. 

(b)  Employee  means  any  salaried 
officer  or  part-time,  full-time,  or 
temporary  salaried  employee. 

(cj  Entity  means  a  corporation, 
company,  association,  firm,  joint 
venture,  partnership  (general  or 
hmited),  society,  joint  stock  company, 
trust  (business  or  otherwise),  fund,  or 
other  organization  or  institution. 

(d)  Material,  when  applied  to  a 
potential  conflict  of  interest,  means  the 
conflicting  interest  is  of  sufficient 
magnitude  or  significance  that  a 
reasonable  observer  with  knowledge  of 
the  relevant  facts  would  question  the 
abiUty  of  the  person  having  such 
interest  to  discharge  official  duties  in  an 
objective  and  impartial  manner  in 
furtherance  of  the  interest  of  the 
Corporation  and  its  statutory  purposes. 

(ej  Officer  means  the  salaried 
president,  vice  presidents,  secretary, 
treastirer,  and  general  cotinsel,  or  other 
person,  however  designated,  who  holds 
a  position  of  similar  authority. 

(f)  Person  means  an  individual  or 
entity. 

(g)  A  potential  conflict  of  interest 
means  a  director,  officer,  or  employee  of 
the  Corporation  has  an  interest  in  a 
transaction,  relationship,  or  activity  that 
might  adversely  affect,  or  appear  to 
adversely  affect,  the  ability  of  the 
director,  officer,  or  employee  to  perform 
his  official  duties  on  behalf  of  the 
Corporation  in  an  objective  and 
impartial  manner  in  furtherance  of  the 
interest  of  the  Corporation  and  its 
statutory  purposes.  For  the  purpose  of 
determining  whether  a  potential  conflict 
of  interest  exists,  transactions, 
relationships,  and  activities  of  the 
following  persons  shall  be  imputed  to  a 
director,  officer,  or  employee  subject  to 
this  regvdation: 

(1)  Spouse  of  the  director,  officer,  or 
employee; 

(2)  Minor  child  of  the  director,  officer, 
or  employee; 

(3)  General  partner  of  the  director, 
officer,  or  employee; 


(4)  Organization  or  entity  for  which 
the  Corporation's  director,  officer,  or 
employee  serves  as  officer,  director, 
trustee,  general  partner,  or  employee; 
and 

(5)  Person(s)  with  whom  the  director, 
officer,  or  employee  is  negotiating  for  or 
has  an  arrangement  concerning 
prospective  employment. 

(h)  Resolved,  when  appUed  to  a 
potential  conflict  of  interest,  means  that 
although  the  Corporation  has 
determined  that  a  conflicting  interest  is 
material,  circumstances  have  been 
altered  so  that  a  reasonable  observer 
with  knowledge  of  the  relevant  focts 
would  conclude  that  the  conflicting 
interest  would  not  adversely  affect  the 
person's  performance  of  official  duties 
in  an  objective  and  impartial  manner  in 
furtherance  of  the  interest  of  the 
Corporation  and  its  statutory  purposes. 

S  650.2    Confllet-of-lnterett  pollqf. 

The  Corporation  shall  estabUsh  and 
administer  a  conffict-of-interest  poUcy 
that  will  provide  reasonable  assurance 
that  its  directors,  officers,  and 
employees  discharge  their  official 
responsibihties  in  an  objective  and 
impartial  manner  in  the  best  interest  of 
the  Corporation  and  in  furtherance  of  its 
statutory  mission.  The  policy  shall,  at  a 
minimum: 

(a)  Define  the  types  of  transactions, 
relationships,  and  activities  that  could 
reasonably  be  expected  to  give  rise  to 
potential  conflicts  of  interest. 

(b)  Require  each  director,  officer,  and 
employee  to  report  in  waiting,  annually, 
and  at  such  other  times  as  conflicts  may 
arise,  sufficient  information  about 
transactions,  relationships,  and 
activities  to  inform  the  Corporation  of 
potential  conflicts  of  interest; 

(c)  Require  any  director,  officer,  and 
employee  who  had  no  transaction, 
relationship,  or  activity  required  to  be 
reported  under  paragraph  (b)  of  this 
section  at  any  time  during  the  year  to 
file  a  signed  statement  to  that  effect; 

(d)  Establish  guidelines  for 
determining  when  a  potential  conflict  is 
material  in  accordance  with  this 
regulation:  and ' 

(e)  Provide  internal  controls  to  ensure 
that  reports  and  statements  are  filed  as 
required  and  that  confUcts  are  resolved 
or  disclosed  in  accordance  with  this 
regtilation. 

1650.3    Disclosure  of  conflicts  of  Interest 

(a)  The  Corporation  shall  disclose  any 
unresolved  conflicts  of  interest 
involving  its  directors,  officers,  and 
employees  to: 

(1)  Shareholders  through  annual 
reports  and  proxy  statements;  and 


(2)  Investors  and  potential  investors 
through  disclosure  documents  supplied 
to  them. 

(b)  The  Corporation  shall  make 
available  to  any  shareholder,  investor, 
or  potential  investor,  upon  request,  a 
copy  of  its  conflict-of-interest  policy. 
The  Corporation  may  charge  a  nominal 
fee  to  cover  the  costs  of  reproduction 
and  handling. 

(c)  The  Corporation  shall  maintain  all 
reports  and  statements  on  potential 
conflicts  of  interests  and  documentation 
of  materiality  determinations  and 

.  resolutions  of  conflicts  of  interest  for  a 
period  of  6  years. 

S  650.4    Director,  officer,  and  employee 
responsibilities. 

(a)  Each  director,  officer,  and 
employee  of  the  Corporation  shall: 

(1)  Conduct  the  business  of  the 
Corporation  following  the  highest 
standards  of  honesty,  integrity, 
impartiality,  loyalty,  and  care, 
consistent  with  applicable  law  and 
regulation  in  furtherance  of  the 
Corporation's  pubUc  purpose;  and 

(2)  Adhere  to  the  requirements  of  the 
conflict-of-interest  policy  established  by 
the  Corporation  and  provide  any 
information  the  Corporation  deems 
necessary  to  discharge  its 
responsibihties  under  this  regulation. 

(d)  EKrectors,  officers,  and  employees 
of  the  Corporation  shall  be  subject  to  the 
penalties  of  part  C  of  title  V  of  the  Act 
for  violations  of  this  regulation, 
including  failure  to  adhere  to  the 
conflict-of-interest  policy  established  by 
the  Corporation. 

Dated:  October  7, 1993. 
Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc.  93-25180  Filed  10-13-93;  8:45  amj 

BKUNQ  COOC  trOS-OI-P 


DEPARTME^^"  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Alrspsce  Docket  No.  93-ANE-22] 

Proposed  Alteration  of  VOR  Federal 
Airway  V-1 

AGENCY:  Federal  Aviation 

Administration)  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
modi^  Federal  Aimay  V-1  by 
extending  the  airway  from  the  Hartford, 
CT.  Very  Hi^  Frequency 
Omnidirectional  Range/Tactical  Air 
Navigation  (VORTAC)  to  Boston.  MA. 
VORTAC.  Modifying  V-1  would 
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simplify  air  traffic  control  (ATC) 
clearances  and  reduce  the  controllers' 
workload.  This  action  would  also 
change  the  airway  description  in  the 
vicinity  of  the  South  Florida  Low 
Control  Area.  The  description  would  be 
modified  to  incorporate  changes 
associated  with  the  offshore  airspace 
reconfiguration. 

DATES:  Comments  must  be  received  on 
or  before  December  1, 1993. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division.  ANE-500,  Docket  No. 
93-ANE-22.  Federal  Aviation 
Administration,  12  New  England 
Executive  Park.  Burlington,  MA  01803. 

The  official  docket  may  be  examined 
in  the  Rules  Docket.  Office  of  the  Chief 
Counsel,  room  916,  800  Independence 
Avenue,  SW.,  Washington,  EHC, 
weekdays,  except  Federal  hoUdays, 
between  8:30  a.m.  and  5  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9255. 

SUPPt.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  Invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic.  * 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  tripUcate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
ANE-22."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 


considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Pubhc  Affairs.  Attention:  Public  Inquiry 
Center.  APA-220.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  Federal  Airway  V-1  by 
extending  the  airway  fiom  the  Hartford, 
CT.  VORTAC  to  the  Boston.  MA. 
VORTAC.  This  action  would  simplify 
ATC  clearances  along  this  extremely 
high  activity  airway.  Extending  the 
airway  would  eliminate  nonessential 
communications  and  the  requirement 
for  pilots  to  read  back  clearance 
instructions.  This  action  would  reduce 
the  workload  for  pilots  and  controllers. 

In  addition,  this  proposed  rule  would 
change  the  floor  of  V-1  in  the  vicinity 
of  the  South  Florida  Low  Control  Area. 
On  June  22, 1993,  the  northern 
boundary  of  the  South  Florida  Low 
Control  Area  was  moved  from  latitude 
28''00'00"N.  to  latitude  34''00'00"N.,  to 
ensure  that  certain  ATC  operations  were 
conducted  in  controlled  airspace  (58  FR 
33907).  Relocating  the  northern 
boundary  of  that  control  area  prompted 
changes  to  the  floor  of  the  airway.  The 
floor  of  V-1  would  be  raised  from  2,000 
feet  mean  sea  level  (MSL)  to  2,700  feet 
MSL  to  coincide  with  the  floor  of  the 
control  area.  Domestic  VOR  Federal 
airways  are  pubUshed  in  paragraph 
6010(a)  of  FAA  Order  7400.9A  dated 
June  17, 1993.  and  effective  September 
16, 1993,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (58  FR  36298; 
July  6. 1993).  The  airway  Usted  in  this 
doamient  would  be  published 
subsequently  in  the  Order. 


The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore— (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  13S4(a), 
1510;  E.0. 10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A  Airspace 
Designations  and  Reporting  Points. 
dated  June  17, 1993,  and  effective 
September  16. 1993.  is  amended  as 
follows: 

Paragraph  6010(a}— Domestic  VOR  Federal 
Airways 


V-1  [Revised] 

From  Craig,  FL,  via  I^^^  Craig  020*  and 
Charleston.  SC.  214°  radials;  Charleston; 
Grand  Strand.  SC;  INT  Grand  Strand  031* 
and  Kinston.  NC.  214°  radials;  Kinston; 
Cofield,  NC;  Norkfblk.  VA;  Cape  Charles.  VA; 
INT  Cape  Charles  006°  and  Salisbury.  MD, 
206'  radials;  Salisbury;  Waterloo.  DE;  INT 
Waterloo  024°  and  Coyle.  NJ.  216°  radials; 
Coyle;  INT  Coyle  036°  and  Kennedy,  NY. 
209°  radials;  Kennedy;  Deer  Park  NY; 
Madison.  CT;  Hartford,  CT;  INT  Hartford 
040°T(053°M)  and  Boston.  MA. 
252'T(268°M)  radials;  to  Boston.  MA; 
excluding  the  airspace  l>elow  2,700  feet  MSL 
outside  the  United  SUtes  between  STARY 
INT  and  Charleston.  SC.  The  portions  within 
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R-5002A.  R-5002C  and  R-6002D  ara 
excluded  duriag  their  times  of  use.  The 
ainpace  within  R-4006  is  exchided. 

•         •         •         •         • 

Issued  in  Washington.  DC,  on  October  5, 
1993. 

HaroM  W.  BkIv, 

h4anager.  Airspace— Ruha  and  Aeronautical 
Information  Division. 
(FR  Doc.  93-25214  Filed  10-13-93;  8:45  am] 

BUJNO  COM  SrW-tVM 


14  CFR  Part  71 

[AirepM*  Docfc^  No.  M-ASW-^] 

Proposed  Alteration  of  Jet  Route  J-142 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTXM:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
remove  a  segment  of  Jet  Route  |-142 
between  San  Simon,  AZ,  and  Socorro, 
NM.  }-142  was  initially  established  for 
air  traffic  ;  ontrol  (ATC)  purposes  when 
Restricted  Area  R-5113  was  in  use. 
Since  R-5113  is  used  for  thunderstorm 
research  approximately  one  month  per 
year,  this  segment  of  J-142  is  rarely 
utilized.  If  this  proposal  is  adopted, 
aircraft  would  be  vectored  clear  of  the 
area  when  R-5113  is  active. 
DATES:  Comments  must  be  received  on 
or  before  December  1, 1993. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ASW-500,  Docket  No. 
93-ASW-31,  Federal  Aviation 
Administration,  4400  Blue  Mound 
Road,  Fort  Worth,  TX  76193-0500. 

The  official  docket  may  be  examined 
in  the  Rules  Docket.  Office  of  the  Chief 
Counsel,  room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  hoUdays, 
between  8:30  a.m.  and  5  p.m. 

An  infer  :al  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  W.  Still,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
.  240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9250. 

SUPPLEMENTARY  MFOfitlATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views. 


or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Coixununications  should  identify  the 
airspace  docket  niunber  and  be 
submitted  in  tripUcate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
ASW-31."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  conmumications 
received  on  or  before  the  specified 
closing  date  for  comments  wrill  be 
considered  before  taking  action  on  the 
proposed  rule.  The  profMsal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRNTs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220.  800  Independence 
Avenue.  SW..  Washington,  DC  20591. 
or  by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedtire. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
remove  a  portion  of  J-142  between  San 
Simon,  AZ,  and  Socorro,  NM.  J-142  is 
a  dogleg  route  established  for  use  when 
R-5113  is  in  use.  R-5113  is  used  for 
thimderstorm  research  approximately 
one  month  a  year.  Since  that  portion  of 
J-142  is  rarely  used,  FAA  proposes  to 
remove  that  segment.  Aircraft  would  be 
vectOTed  clear  of  the  area  when  R-51 1 3 
is  active.  This  action  would  reduce 
chart  clutter.  Jet  routes  are  published  in 


paragraph  2004  of  FAA  Order  7400.9A 
dated  June  17, 1993,  and  effective 
September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6, 1993).  The  )et 
route  listed  in  this  document  would  ba 
published  subseguently  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
imder  Executive  Order  12291;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDEDl 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510:  E.0. 10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389: 49  U.S.C  106(g);  14  CFR 
11.69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  2004— Jet  Routes 

1-142    (Revised] 
From  Anton  Chico,  NM;  to  Borger,  TX. 

*  •  •  •  ar 

Issued  in  Washington,  DC,  on  October  5. 
1993. 
Harold  W.  Becker. 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

[FR  Doc  93-25212  Filed  10-13-93;  8:45  am) 

BtUJNG  COOe  4*1»-1S-M 
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'  k  CFR  Part  71 

[Alrspac*  Docket  No.  93-ANM-32] 


Proposed  Amendment  to  Class  E 
Airspace;  Roosevelt,  UT 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
amend  the  Roosevelt,  Utah,  Class  E 
Airspace.  This  action  is  necessary  to 
accommodate  a  new  instrument 
approach  procedure  at  Roosevelt 
Municipal  Airport.  Roosevelt,  Utah. 
Airspace  reclassification,  in  effect  as  of 
September  16, 1993,  has  discontinued 
the  use  of  the  term  "transition  area." 
replacing  it  with  the  designation  "Class 
E  airspace."  The  area  would  be  depicted 
on  aeronautical  charts. 
DATES:  Comments  must  be  received  on 
or  before  November  30. 1993. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch.  ANM-530. 
Federal  Aviation  Administration. 
Docket  No.  93-ANM-32,  1601  Lind 
Avenue  SW.,  Renton.  Washington 
98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Riley.  ANM-537.  Federal 
Aviation  Administration,  Docket  No.   ' 
93-ANM-32. 1601  Lind  Avenue  SW.. 
Ranton.  Washington  98055-4056; 
telephone  number:  (206)  227-2537. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiunents  as  they  may  desire. 
Ciomments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 


ANM-32."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  at  the  address  listed  above 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  ofNPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  ANM-530, 1601 
Lind  Avenue  SW..  Renton.  Washington 
98055-4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A.  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  E  airspace  at  Roosevelt, 
Utah,  to  accommodate  a  new  instrument 
a])proach  procedure  at  Roosevelt 
Municipal  Airport.  Airspace 
reclassification,  in  effect  as  of 
September  16. 1993,  has  discontinued 
the  use  of  the  term  "transition  area," 
and  airspace  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  is  now  Class  E  airspace.  The  area 
would  be  deputed  on  aeronautical 
charts  for  pilot  reference.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  Paragraph 
6005  of  FAA  Order  7400.9A  dated  June 
17. 1993,  and  effective  September  16. 
1993,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (58  FR  36298; 
July  6. 1993).  The  Class  E  airspace 
desi^ation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  fi^quent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 


Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subfects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389:  49  U.S.C.  106(g);  14  CFR 
11.69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations,  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16, 1993.  is 
amended  as  follows: 

Paragraph  6005  Class  E  Airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANM  UT  ES  Roosevelt.  UT  [Revised) 

Roosevelt  Municipal  Airport,  UT 

(Lat.  40"16'42"N.  long.  110°03'05"W) 
Myton  VORTAC 
(Lat.  40<'08'42"N.  Long.  110''07'40'  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.53-mile 
radius  of  the  Roosevelt  Municipal  Airport, 
and  within  1.8  miles  either  side  of  the  Myton 
VORTAC  024  degree  radial  extending  from 
the  6.53-mile  radius  of  the  airport  to  the 
Myton  VORTAC;  that  airspace  extending 
upward  from  1 .200  feet  above  the  surface 
bounded  by  a  line  beginning  at  lat. 
39''52'D4"N.,  long.  110°15'12"W.;  to  lat. 
AO'ZVATfi..  long.  110''1601"W.;  to  lat. 
40''19'20"N.,  long.  109»33'16"W.;  to  lat. 
40''03'27"N.,  long.  109°24'49"W.:  to  lat. 
40''04'04"N..  long.  1D9°44'52"W.;  to  lat. 
39°52'27"N.,  long.  109°44'36"W.;  to  the  point 
of  beginning 


53168  Federal  Register  /  Vol.  58.  No.  197  /  Thtirsday.  October  14.  1993  /  Proposed  Rules 


Issued  in  SMttle.  Washington,  on 
September  24. 1993. 
Tnwple  H.  Johnsoo.  |r.. 
Manager.  Air  Traffic  Division. 
|FR  Dot  93-25211  Filed  10-13-93. 8:45  ami 
HLUM  COM  <•«•-«*-« 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parti 

[R-ie-89] 
nn  1545-AN15 

Regulations  Under  Section  446  of  the 
Internal  R^'weoue  Code  of  1986; 
Application  ot  Section  446  With 
Respect  to  Notional  Principal 
Contracts 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACDOH:  Partial  withdrawal  of  proposed 

rulemaking.    

SUMMARY:  This  document  withdraws  the 
proposed  regulations  relating  to  the 
mark-to-market  election  for  dealers  and 
traders  in  derivative  financial 
instruments. 

FOO  FURTHER  INFORMATION  CONTACT: 
Alan  B.  Munro.  (202)  622-3950  (not  a 
toll-free  number). 

SUPPLEMENTARY  MFORMATION: 

Background 

On  July  10. 1991.  the  IRS  published 
in  the  F«ieral  Register  a  notice  of 
proposed  r  'emaking  at  56  FR  31350 
(Fl-16-«9. 1991-2  CB.  951)  under 
sections  446(b)  (relating  to  general  rules 
for  methods  of  accounting)  and  1092(d) 
(relating  to  definitions  and  special  rules 
with  respect  to  straddles)  of  the  Internal 
Revenue  Code  of  1986.  The  proposed 
regulations  provided  an  election  by 
which  dealers  and  traders  in  notional 
principal  contracts  and  other  derivative 
financial  instruments  could  mark  their 
derivative  instruments  to  market. 

In  view  of  the  enactment  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993,  Public  Law  103-66,  section 
13223, 107  Stat.  312  (codified  at  I.RC 
section  475),  which  requires  dealers  to 
mark  certain  securities  to  market, 
§  1.446-4  of  the  proposed  regulations  is 
hereby  withdrawn. 

List  oTSabfects  in  26  CFR  Part  1 

Income  t-'xes.  Reporting  and 
recordkeeping  requirements. 


fl.446-4    (Partial WtttidraiMl of Notlea of 
PropMad  Rutematdng] 

Accordingly,  under  the  authority  of 
26  U.S.C  7805.  proposed  S 1. 446-4 


pubUshed  in  the  Federal  Registar  on 
July  10. 1991  (56  FR  31350)  is 

withdrawn. 

MargsTBl  Milaer  Richardsen, 

Commissioner  of  Internal  Revenue. 

jFR  Doc  93-25193  Piled  10-8-93;  1:28  pm| 

BiUMO  coot  4S3P-»t-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  122. 123, 131,  and  132 

[FRL-4788-q 

RIN  2040-VkC08 

Proposed  Waler  Quality  Guidance  for 
the  Great  Lafcea  System 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  an  open  public  meeting 
scheduled  for  November  15-16. 1993.  to 
discuss  comments  on  the  proposed 
Water  Quality  Guidance  for  the  Great 
Lakes  System.  The  notice  also 
establishes  procedures  to  notify 
interested  persons  of  any  future 
meetings  on  the  same  subject. 
DATES:  The  open  public  meeting  to 
discuss  comments  on  the  proposed 
Water  Quality  Guidance  for  the  Great 
Lakes  System  will  be  held  on  November 
15  and  16, 1993.  The  meeting  will  begin 
at  10  a.m.  and  will  conclude  at  4:30 
p.m.  on  November  15.  1993.  The 
meeting  will  continue  at  8:30  a.m.  on 
November  16, 1993,  and  coixJude  at 
4:30  p.m.  or  as  otherwise  arranged. 
Continuation  of  this  meetuig,  if 
necessary,  will  be  held  December  2  and 
3, 1993. 

ADDRESSES:  The  open  public  meeting 
and  its  continuation  will  be  held  in 
Chicago.  Illinois.  The  exact  location  in 
Chicago  for  the  meeting  was  not 
available  as  of  publication  of  this  notice. 
Interested  persons  may  call  Phillippa 
Cannon  (telephone:  312-353-6218)  for 
the  meeting  location  not  sooner  than 
two  weeks  prior  to  the  meeting. 

Requests  for  changes  or  additions  to 
the  maiUng  list  for  notification  of 
continuations  of  this  meeting  or  of  any 
subsequent  meetings  should  be  sent  to 
Phillippa  Cannon,  Office  of  Public 
Affairs.  U.S.  EPA.  Region  5.  77  West 
Jackson  Blvd.,  Chicago.  Illinois,  60604- 
3590  (telephone:  312-353-6218). 
Additional  information  on  this,  and  any 
subsequent  meeting  dates,  times,  and 
locations  may  also  be  obtained  by 
calling: 


(1)  Illinois,  Indiana,  Michigan, 
Minnesota.  Ohio,  and  Wisconsin 
(telephone:  800-621-6431): 

(2)  Pennsylvania  (telephone:  215- 
597-6911);  and 

(3)  New  York  (telephone:  716-285- 
8842). 

Materials  in  the  public  docket  for  the 
proposed  Watw  Quality  Guidance  for 
the  Great  Lakes  System  are  available  for 
viewing  by  calling  Wendy  Schumacher 
(telephone:  312-886-0142).  Microfidie 
copies  of  many  of  the  supporting 
documents  for  the  proposal,  as  well  as 
microfiche  copies  of  the  comments  are 
available  at  the  locations  listed  in  the 
proposal  (April  16. 1993;  58  FR  20802). 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  O'Grady.  Great  Lakes  Water  Quafity 
Guidance  Team  Leader.  (WQS-16J), 
U.S.  EPA.  Region  5.  77  West  Jackson 
Blvd..  Chicago.  Illinois,  60604-3590 
(telephone:  312-353-1938). 
SUPPLEMENTARY  INFORMATION:  On  April 
16, 1993,  EPA  published  the  proposed 
Water  Quality  Guidance  for  the  Great 
Lakes  System  in  the  Federal  Register 
(58  FR  20802).  The  period  for  receiving 
public  comments  on  the  proposal  closed 
on  September  13, 1993.  EPA 
subsequently  announced  the  availability 
of  three  additional  reports  that  EPA  is 
considering  as  it  develops  the  final 
Guidance.  (August  9, 1993. 58  FR 
42266;  September  13, 1993,  58  FR 
47845)  The  period  for  receiving 
comments  on  issues  raised  in  the  three 
reports  closed  on  October  13. 1993. 

The  preamble  to  the  April  16, 1993. 
propo^  described  EPA's  intent  to  hold 
an  open  public  meeting  with 
representatives  of  the  States  that 
implement  water  pollution  control 
programs  in  the  Great  Lakes  Basin  for 
the  purpose  of  receiving  the  views  of 
both  the  Great  Lakes  States  and  other 
members  of  the  public  on  the  written 
comments  submitted  during  the  pubUc 
comment  period  (58  FR  20823). 

The  open  public  meeting  will  be  held 
on  November  IS  and  16, 1993.  in 
Chicago,  Illinois,  at  the  times  listed 
above.  The  exact  location  in  Chicago  for 
the  meeting  was  not  available  as  of 
publication  of  this  notice.  Interested 
persons  may  call  Phillippa  Cannon  for 
the  meeting  location  not  sooner  than 
two  weeks  prior  to  the  meeting.  EPA 
will  reserve  a  p>ortion  of  the  meeting  for 
comments  by  interested  members  oi  the 
public. 

EPA  believes  it  may  be  necessary  to 
hold  one  or  more  continuations  of  the 
open  public  meeting.  If  so,  EPA  will 
provide  not  less  than  30  days  notice  of 
the  date(s),  time(s).  and  location(s)  of 
such  meeting(8)  to  persons  on  the 
mailing  fistrar  the  meeting.  If  such  a 
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continuation  is  necessary,  the  first  such 
continuation  will  be  held  on  December 
2  and  3. 1993.  The  mailing  list  for  the 
open  public  meeting  ourently  consists 
of  members  of  the  Great  Lakes  Initiative 
Steering  Committee.  Technical  Work 
Group,  and  PubUc  Participation  Group. 
Interested  persons  may  request  that 
their  names  be  added  to  the  mailing  list 
by  writing  to  Phillippa  Cannon  at  the 
address  listed  above. 

EPA  will  place  a  summary  or 
transcript  of  the  open  pubUc  meeting 
and  its  continuations,  if  any.  in  the 
public  docket  at  the  address  Hsted 
above. 

Dated:  October  6, 1993. 
Valdas  V.  Adamkus, 

Regional  Administrator.  U.S.  EPA.  Region  5. 
[FR  Doc.  93-25226  Filed  10-13-93;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  22, 25, 80, 87, 90, 95,  and 
99 

[GN  Docket  No.  93-252;  FCC  93-«54] 

Implementation  of  Section*  3<n)  and 
332  of  the  Communications  Act; 
Regulatory  Treatment  of  Mobil* 
Service* 

AGENCY:  Federal  Communication 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  has  adopted 
a  Notice  of  Proposed  Rule  Making 
(Notice)  in  response  to  Congress's 
m£indate  directing  the  agency  to 
implement  sections  3(n)  and  332  of  the 
Communications  Act  of  1934  as 
amended  by  title  VI,  section  6002(b)  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1993,  Pub.  L.  103-66. 107  Stat.  312, 
392  (Budget  Act).  The  intended  effect  of 
this  Notice  is  to  implement  this 
legislation  by  soliciting  comment  on  (1) 
definitional  issues  raised  by  the  Budget 
Act;  (2)  regulatory  classificadon  of 
mobile  services,  including  Personal 
Conimunications  Service  (PCS),  affected 
by  the  legislation;  and  (3)  which 
provisions  of  title  II  of  the 
Communications  Act  should  be  applied 
to  commercial  mobile  services  and 
which  should  be  forborne. 
DATES:  Comments  must  be  filed  on  or 
before  November  8. 1993,  and  reply 
comments  must  be  filed  on  or  before 
November  23, 1993. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street.  NW.. 
Washington,  DC  20554. 


FOR  FURTHER  INFORMATION  CONTACT: 

Common  Carrier  Bureau  Contacts:  Peter 
Batacan,  (202)  632-6450  or  Nancy 
Boocker,  (202)  632-0935  (Mobile 
Services  Division);  Judy  Argentieri. 
(202)  632-6917  (Tariff  Division).  Private 
Radio  Bureau  Contact:  David  Furth, 
(202)  634-2443  (Land  Mobile  and 
Microwave  Division). 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  GN  Etocket  No. 
93-252,  FCC  93-454,  adopted 
September  23, 1993.  and  released 
October  8. 1993.  The  full  text  of  the 
Notice  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  PubUc  Reference  Center, 
room  239, 1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  may 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  2100  M  St., 
NW.,  suite  140,  Washington,  DC  20037, 
(202) 857-3800. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  Section  6002(b)(2)  of  the  Budget 
Act  amends  sections  3(n)  and  332  of  the 
Communications  Act  to  create  a 
comprehensive  framework  for  the 
regulation  of  all  mobile  radio  services. 
Under  revised  section  332,  each  mobile 
service  is  classified  as  either 
"commercial  mobile  service"  or 
"private  mobile  service."  The  new 
legislation  requires  the  Commission  to 
define  or  specify  particular  elements  of 
these  terms  by  regulation.  In  addition, 
the  statute  states  that  commercial 
mobile  service  providers  are  to  be 
treated  as  common  carriers  vmder  the 
Communications  Act,  except  that  the 
Commission  may  exempt  these  entities 
from  certain  provisions  of  title  n. 
Private  mobile  services  are  not  subject 
to  any  common  carrier  regulation. 

2.  The  new  legislation  states  that  a 
"commercial  mobile  service"  is  any 
mobile  service  that  (1)  is  "provided  for 
profit,"  and  (2)  makes  "interconnected 
service"  available  to  "the  public"  or  to 
"such  classes  of  eligible  users  as  to  be 
effectively  available  to  a  substantial 
portion  of  the  public."  The  first  issue 
discussed  in  the  Notice  is  how  the  "for 
profit"  element  should  be  interpreted. 
The  Conunission  believes  that  this 
language  was  intended  to  broadly 
distinguish  between  those  mobile  radio 
licensees  that  seek  to  provide  mobile 
radio  service  on  a  for-profit  basis  to 
customers  and  those  hcensees  that  do 
not.  The  ComnWssion  solicits  comment 
on  this  interpretation  and  on  how  it 
should  devise  rules  reflecting  this  basic 
distinction.  In  particular,  the 


Commission  requests  comment  on  how 
the  "for  profit"  test  should  be  applied 
to  shared  use  systems  currently 
operating  imder  part  90. 

3.  Another  element  of  the  definition 
of  a  "commercial  mobile  service"  is  that 
"interconnected  service"  must  be 
available.  "Interconnected  service,"  in 
turn,  is  defined  as  service  that  is 
"interconnected  with  the  pubUc 
switched  network"  or  "service  for 
which  a  request  for  interconnection  is 
pending*  *  *."  The  Commission 
solicits  comment  on  whether 
interconnected  service  should  be 
interpreted  to  mean  (1)  that  in  order  for 
a  particular  service  offering  to  be 
considered  "interconnected  service," 
interconnected  service  must  be  offered 
at  the  end  user  level,  i.e.,  the  service 
must  provide  an  end  user  with  the 
abiUty  to  directly  control  access  to  the 
public  switched  network  for  purposes  of 
sending  or  receiving  messages  to  or  from 
points  on  the  network;  or  (2)  that 
Congress  was  concerned  that  certain 
"private  Une"  type  services  might 
intercoimect  with  and  use  faciUdes  of 
the  pubUc  switched  network  but  that  a 
subscriber  would  be  able  to  send  or 
receive  messages  only  between  limited 
points  in  the  network.  Under  the  latter 
interpretation,  such  private  line  services 
would  not  be  considered  interconnected 
service,  but  a  service  that  would  allow 
the  subscriber  to  send  or  receive 
messages  over  the  public  switched 
network  would  constitute 
interconnected  service.  The 
Commission  also  seeks  comment  on 
whether  a  carrier  that  interconnects 
writh  a  commercial  mobile  service 
provider  necessarily  offers 
interconnected  service  because  its 
messages  would  be  transmitted  between 
its  system  and  the  rest  of  the  public 
switched  network. 

4.  Relatedly,  the  Commission  requests 
comment  on  the  degree  to  which  its 
precedent  concerning  interconnection 
may  be  helpful  in  defining  the  term 
"interconnected."  One  option  is  to 
define  "interconnected"  in  a  manner 
similar  to  that  set  forth  in  the 
Commission's  International  Satellite 
Systems  order,  in  which  the  agency 
determined  that  a  system  is 
interconnected  if  it  uses  a  PBX  or  the 
manual  intercoLnection  of  a 
switchboard  operator  or  if  a  data  circuit 
terminates  in  a  computer  than  can  store 
and  process  the  data  and  subsequendy 
retransmit  it  over  the  network.  Another 
alternative  is  to  define  as  interconnected 
only  those  services  that  permit 
subscribers  direct,  real-time  access  to 
the  pubUc  switched  telephone  network, 
which  could  cause  systems  that  use 
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"store-and-forward"  technology  to  be 
considered  non-interconnected. 

5.  The  Commission  also  seeks 
comment  on  the  definition  of  "public 
switched  network."  Specifically, 
comraenters  are  asked  to  discuss 
whether  the  traditional  use  of  the 
similar  term  "public  switched  telephone 
network,"  referring  to  the  local 
exchange  and  interexchange  common 
carrier  switched  network,  should  be 
applied,  or  whether  Congress  intended 
for  this  element  of  the  new  statutory  test 
to  be  more  expansive. 

6.  Next,  the  Commission  requests 
comment  on  what  is  meant  by  "service 
available  to  the  public  or  to  such  classes 
of  eligible  users  as  to  be  effectively 
available  to  a  substantial  portion  of  the 
public."  One  option  is  to  define  "service 
to  the  public"  to  include  any  service 
that  is  offered  to  all  people  indifferently, 
and  to  interpret  "classes  of  eligible  users 
so  as  to  be  effectively  available  to  a 
substantial  portion  of  the  public"  to 
tarn  on  whether  the  service  is  being 
held  out  to  classes  of  eligible  users  that 
constitute  a  large  sector  of  the  general 
public  in  that  service  area.  Another 
option  is  to  distinguish  between 
services  that  are,  as  a  practical  matter, 
available  to  a  substantial  portion  of  the 
public  and  those  that  are  offered  to 
small  or  specialized  user  groups  or  that, 
because  of  low  system  capacity,  cannot 
compete  with  high-capacity  services 
and  have  little  impact  on  the  availability 
of  mobile  service  to  the  public  as  a 
whole. 

7.  Comment  is  also  solicited  on  two 
possible  interpretations  of  section 
332(d)(3).  which  defines  a  "private 
mobile  service"  as  any  mobile  service 
that  is  not  a  commercial  mobile  service 
or  the  "functional  equivalent  of  a 
commercial  mobile  service."  Under  one 
approach,  a  mobile  service  would  be 
classified  as  private  if  (1)  it  fells  to  meet 
the  statutory  definition  of  a  commercial 
mobile  service,  or  (2)  it  is  not  the 
functional  equivalent  of  a  commercial 
mobile  service,  even  if  it  meets  the 
literal  definition  of  a  commercial  mobile 
service.  Under  another  reading  of  the 
legislation,  a  mobile  service  would  be 
classified  as  private  if  (1)  if  fails  to  meet 
the  statutory  definition  of  a  commercial 
mobile  service  and  (2)  it  is  not  the 
functional  equivalent  of  a  commercial 
mobile  service.  Also,  the  Commission 
seeks  comment  on  what  specific 
standards  it  should  use  to  determine 
whether  a  given  mobile  service  is  the 
functional  equivalent  of  a  commercial 
mobile  service. 

8.  The  Commission  requests  comment 
on  which  existing  mobile  services  will 
become  commercial  mobile  services  and 
which  will  become  private  mobile 


services  under  section  332(d).  In 
accordance  with  the  exclusion  of  not- 
for-profit  services  from  the  statutory 
definition  of  commercial  mobile  service, 
the  Commission  proposes  that  existing 
government,  public  safety,  and  private 
non-commercial  services  under  part  90 
of  the  Commission's  rules  will  remain 
private  mobile  service  under  section 
332(d)(3).  With  respect  to  existing  for- 
profit  services  regulated  under  part  90, 
classification  will  depend  on  whether 
such  services  fit  witl:dn  the  definition  of 
commercial  mobile  service  or  are  the 
functional  equivalent  of  commercial 
mobile  service.  The  Commission  seeks 
comment  on  how  this  test  will  affect  the 
classification  of  all  existing  services 
licensed  under  part  90  that  are  offered 
on  a  for-profit  basis. 

9.  The  Commission  also  requests 
comment  on  how  existing  common 
carrier  services  should  be  classified. 
Generally,  the  Commission  believes  that 
existing  common  carrier  mobile  services 
that  provide  interconnected 
radiotelephone  service  to  the  public 
(e.g.,  cellular)  will  be  classified  as 
commercial  mobile  services.  Depending 
on  how  the  Commission  resolves  the 
definitional  issues  presented  by  the  new 
legislation,  however  it  is  possible  that 
some  common  carrier  mobile  services 
could  be  reclassified  as  private  mobile 
services.  The  Commission  seeks 
comment  on  whether  it  should  amend 
its  rules  to  allow  existing  common 
carriers  that  are  classified  as  commercial 
mobile  services  to  provide  dispatch 
service  in  the  future. 

10.  The  Commission  notes  that  mobile 
services  using  the  system  capacity  of  a 
satellite  licensee  are  defined  as  mobile 
services  under  new  section  3(n)  of  the 
Commimications  Act.  Under  existing 
policy,  the  Commission  may  authorize  a 
domestic  satellite  licensee  to  offer 
system  capacity  for  the  provision  of 
mobile  service  on  a  non-conunon 
carriage  basis.  However,  the 
Commission  will  refuse  to  allow  a 
satellite  licensee  to  offer  system 
capacity  on  a  private  carriage  basis  if 
there  is  a  showing  that  such  regulatory 
treatment  will  run  counter  to  the  public 
interest.  Under  the  new  section 
332(c)(S),  Congress  did  not  prohibit  the 
Commission  from  continuing  to 
determine  whether  the  provision  of 
space  segment  capacity  by  satellite 
systems  to  providers  of  commercial 
mobile  services  shall  be  treated  as 
common  carriage.  The  Commission 
tentatively  concludes  that  it  should 
continue  its  existing  procedures  for 
making  this  determination. 

11.  The  Commission  seeks  comment 
on  how  the  new  regulatory  framework 
should  affect  the  classification  of  PCS. 


The  Commission  tentatively  concludes 
that  no  single  regulatory  classification 
should  be  applied  to  all  PCS  services, 
but  rather  that  PCS  licensees  should  be 
given  the  option  to  provide  commercial 
mobile  or  private  mobile  service.  This 
would  allow  licensees  to  select  the  type 
of  services  they  will  provide  based  on 
market  demand  rather  than  on 
regulatory  preconditions.  The  Notice 
further  seeks  comment  on  whether  PCS 
licensees  should  be  required  to  choose 
one  category  of  service  to  provide  on  a 
primary  basis  or  whether  licensees 
should  be  allowed  to  provide  both 
commercial  and  private  mobile  service 
on  a  co-primary  basis. 

12.  New  sections  332(c)(1)(A)  and 
332(c)(1)(C)  authorize  the  Commission 
to  promulgate  regulations  exempting 
some  or  all  commercial  mobile  services 
from  regulation  under  any  provision  of 
title  n  other  than  sections  201,  202  and 
208,  so  long  as  certain  conditions  are 
satisfied.  In  consideration  of  the  three- 
pronged  test  set  forth  in  the  statute,  the 
Notice  asks  commenters,  inter  alia,  to 
apply  the  three-pronged  test  when 
evaluating  whether  forbearance  is 
appropriate  for  any  provisions  of  title  11, 
to  addtess  the  impact  of  forbearance  on 
the  competitive  conditions  for  each 
commercial  mobile  service,  and  to 
comment  on  what  information  the 
Commission  should  consider  when 
performing  these  evaluations. 

13.  The  Notice  tentatively  concludes 
that  the  Commission  has  the  authority 
to  establish  classes  or  categories  of 
commercial  mobile  services  for 
piuposes  of  applying  such  regulations 
and  seeks  comment  on  the  types  of 
categories  and  classifications  that 
should  be  established,  if  any.  The 
Commission  seeks  comment  on  whether 
the  public  interest  would  be  served  by 
forbearance  from  application  of  most  of 
title  n,  including  tariff  regulation,  and 
the  related  entry  and  exit  provisions  in 
sections  203,  204,  205.  211.  and  214,  as 
well  as  sections  210,  212,  213,  215,  218. 
219,  220  and  221,  to  any  commercial 
mobile  service  provider. 

14.  The  Commission  tentatively 
concludes  that  it  should  not  forbear 
fit)m  applying  sections  206,  207  and 
209,  as  these  are  provisions  associated 
with  the  compliant  remedy  described  in 
section  208,  which  remains  mandatory 
under  the  statute.  The  Commission  also 
tentatively  concludes  that  it  should  not 
forbear  from  applying  sections  216  and 
217.  whidi  extend  the  application  of  the 
Act  to  receivers  and  agents.  The 
Commission  requests  comment  on  these 
tentative  conclusions  as  well  as  whether 
it  should  forbear  from  applying  sections 
223. 225.  226.  227,  and  228,  which  are 
provisions  of  more  recent  origin  that 
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contain  speciflc  types  of  protection  for 
consumers. 

15.  The  Notice  seeks  comment  with 
respect  to  the  rights  of  commercial 
mobile  service  providers  and  private 
mobile  service  providers  to  demand 
interconnection  with  the  public 
switched  telephone  network.  Revised 
section  332(c)(1)(B)  requires  the 
Corami.ision  to  order  common  carrier  to 
interconnect  with  a  commercial  mobile 
service  provider  on  reasonable  request, 
but  states  that  "this  subparagraph  shall 
not  be  construed  as  a  limitation  or 
expansion  of  the  Commission's 
authority  to  order  interconnection 
pursuant  to  •  *  •  (the 
Communications)  Act."  The 
Commission  has  previously  addressed 
the  application  of  its  section  201 
authority  to  require  local  exchange 
carriers  (LECs)  to  interconnect  with 
common  carrier  mobile  services.  The 
Commission  sees  no  distinction 
between  the  interconnection  rights  of 
these  entities  and  those  of  commercial 
mobile  service  providers.  The 
Commission  also  tentatively  concludes 
that,  in  the  commercial  mobile  context, 
LEG  provision  of  interstate  and 
intrastate  interconnection  and  the  type 
of  interconnection  the  LEG  provides  are 
inserverable,  and  therefore  proposes 
that  state  regulation  of  the  right  to 
interconnect  and  the  type  of 
interconnection  should  be  preempted. 
The  Commission  requests  comment  on 
whether  it  should  require  commercial 
mobile  service  providers  to  provide 
interconnection  to  other  mobile  service 
providers,  and  on  whether,  under 
section  332(c)(3)  of  the  Act,  state 
regulation  of  interconnection  rates  of 
commercial  mobile  service  providers  is 
preempted.  The  Notice  further  seeks 
comment  on  whether  PCS  providers  of 
commercial  mobile  service  should  be 
subject  to  equal  access  obUgations  like 
those  imposed  on  LECs. 

18.  The  Commission  also  tentatively 
concludes  that  its  power  to  require 
common  carriers  to  provide 
interconnection  to  private  mobile 
service  providers  is  unaffected  by  the 
statute.  Further,  the  Commission 
proposes  that  PCS  licensees  should  have 
a  federally  protected  right  to 
interconnect  with  LEC  facihties 
regardless  of  whether  the  PCS  Ucensees 
are  classified  as  commercial  or  private 
mobile  service  providers,  and  that 
inconsistent  state  regulation  should  be 
preempted.  The  Commission  believes 
that  the  new  legislation  should  not 
affect  its  original  proposal  that  PCS 
providers  be  entitled  to  obtain 
interconnection  of  a  type  that  is 
reasonable  for  the  PCS  system  and  no 
less  favorable  than  that  offered  by  the 


LEC  to  any  other  customer  or  carrier. 
The  Notice  requests  comment  on 
whether  LECs  should  be  required  to  file 
tariffs  specifying  interconnection  rates. 
The  Commission  continues  to  believe 
that  with  respect  to  the  rates  for 
interconnection,  it  is  unnecessary  to 
preempt  state  and  local  regulation  at 
this  time. 

17.  Under  the  new  legislation,  all 
reclassified  private  licensees  are 
immediately  subject  to  the  foreign 
ownership  restrictions  imposed  on 
common  carriers  by  section  310(b)  of 
the  Communications  Act.  The  statute 
allows  affected  licensees  to  maintain  the 
level  of  foreign  oumership  that  existed 
as  of  May  24, 1993,  only  if  they  petition 
the  Commission  for  waiver  within  six 
months  of  enactment  (by  February  10, 
1994).  The  Commission  proposes  to 
establish  a  petition  procedure  for 
affected  private  lana  mobile  licensees  to 
"grandfather"  existing  foreign 
ovwiership  under  the  statute. 

18.  Section  332(c)(3)(A)  preempts 
state  and  local  rate  and  entry  regulation 
of  all  commercial  mobile  services. 
Under  section  332(c)(3)(B),  however, 
any  state  that  has  rate  regulation  in 
effect  for  a  commercial  mobile  service  as 
of  June  1, 1993,  may,  prior  to  August  10, 
1994,  petition  the  Commission  to  extend 
that  authority  based  on  a  showing  that 
(1)  market  conditions  will  not  protect 
subscribers  fitjm  unjust,  unreasonable, 
or  discriminatory  rates,  or  (2)  such 
conditions  exist  and  the  service  is  a 
replacement  for  landline  telephone 
exchange  service  in  the  state.  In 
addition,  states  may  petition  the 
Commission  to  initiate  rate  regulation 
based  on  these  same  criteria.  The 
Commission  intends  to  establish 
procedures  for  the  filing  of  such 
petitions,  and  seeks  comment  on  what 
factors  should  be  considered  in 
establishing  them. 

Initial  Regulatory  Flexibility  Analysis 

As  required  by  section  603  of  the 
Regulatory  FlexibiUty  Act,  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  impact  on  small  entities 
of  the  proposals  contained  in  the  Notice. 
Written  public  comments  are  requested 
on  the  IRFA. 

A.  Reason  for  Action 

This  rule  making  proceeding  was 
initiated  to  secure  comment  on  various 
proposals  for  the  implementation  of 
sections  3(n)  and  332  of  the 
Communications  Act,  47  U.S.C.  153{n), 
332,  as  amended  by  title  VI  of  the 
Omnibus  Budget  ReconciUation  Act. 
The  proposals  advanced  herein  are 
designed  to  cany  out  Congress'  intent  to 


establish  a  new  regulatory  framework 
for  all  mobile  radio  services. 

B.  Objectives  1 

Congress  has  directed  the 
Commission  to  implement  sections  3(n) 
and  332,  as  amended.  In  accordance 
with  this  directive,  the  Commission 
seeks  to  devise  a  regulatory  scheme  that 
will  allow  for  the  equitable  treatment  of 
comparable  mobile  services  providers, 
as  categorized  under  the  terms  of  the 
new  legislation.  In  turn,  this  will 
promote  regulatory  certainty  and  allow 
for  the  enhanced  provision  of  service  to 
the  public.  , 

C.  Legal  Basis  ' 

The  proposed  action  is  authorized 
under  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  Public  Law 
103-66,  title  VI,  section  6002(b),  and 
sections  3(n),  4(i),  303(r),  332(c)  and 
332(d)  of  the  Communications  Act  of 
1934.  47  U.S.C.  153(n),  154(i),  and 
303(r),  332(c).  and  332(d),  as  amended. 

D.  Reporting.  Recordkeeping  and  Other 
Compliance  Requirements 

The  proposals  imder  consideration  in 
this  Notice  may  impose  certain  new 
reporting  and  recordkeeping 
requireitients  on  mobile  services 
licensees  whose  regulatory  status  has 
changed  from  private  to  commercial  as 
a  resuh  of  the  new  legislation.  The 
extent  of  this  increase  will  depend  in 
substantial  part  on  the  degree  of  title  II 
regulation  imposed  on  such  licensees. 

E.  Federal  Rules  Which  Overlap, 
Duplicate  or  Conflict  With  These  Rules 

None. 

F.  Description.  Potential  Impact,  and 
Number  of  Small  Entities  Involved 

Many  small  entities  could  be  affected 
by  the  proposals  contained  in  the 
Notice.  Depending  on  the  final 
resolution  of  the  issues,  the  regulatory 
classification  of  some  existing  private 
land  mobile  licensees  and  possibly 
some  existing  common  carrier  services 
may  be  changed.  The  full  extent  of  these 
changes  cannot  be  predicted  until 
various  other  issues  raised  in  the 
proceeding  have  been  resolved.  After 
evaluating  the  comments  filed  in 
response  to  the  Notice,  the  Commission 
will  examine  further  the  impact  of  all 
rule  changes  on  small  entities  and  set 
forth  its  findings  on  the  Final 
Regulatory  Flexibility  Analysis. 

G.  Any  Significant  Alternatives 
Minimizing  the  Impact  on  Small  Entities 
Consistent  With  the  Stated  Objectives 

The  Notice  soHcits  comment  on  a 
variety  of  alternatives.  Any  additional 
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significant  alternatives  presented  in  the 
comments  will  also  be  considered. 

H.  IRFA  Comments 

The  Commission  requests  written 
public  comment  on  the  foregoing  Initial 
Regulatory  Flexibility  Analysis. 
Comments  must  have  a  separate  and 
distinct  heading  designating  them  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  specified  in  the 
summary  above. 

List  of  Subjects  in  47  CFR  Parts  22, 25, 
80.  87.  90, 95.  and  99 

Mobile  radio  services,  Radio. 
Federal  Communications  Commission. 
Wiiliam  P.  Calon. 
Acting  Secretary. 

(FR  Doc.  93-25308  Filed  10-13-93;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmotpheric 
Administration 

50  CFR  Parts  622.  625,  628,  649, 650, 
651,  652,  and  655 

[Docket  No.  930771-3171;  I.D.  011299C] 

Northeast  Region  General  Rsherles 
Permit  and  Reporting  Procedures 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  proposes  to  amend  the 
regulations  implementing  the  fishery 
management  plans  (FMPs)  for  the 
Summer  Flounder  Fishery,  Atlantic 
Bluefish  Fishery,  American  Lobster 
Fishery,  Atlantic  Sea  Scallop  Fishery, 
Northeast  Multispecies  Fishery.  Atlantic 
Surf  Clam  and  Ocean  Quahog  Fisheries, 
and  Atlantic  Mackerel,  Squid,  and 
Butterfish  Fisheries  by  consolidating 
provisions  that  pertain  to  permits  and 
reporting  requirements  in  the  Northeast 
Region,  NMFS,  in  a  new  CFR  part 
common  to  these  domestic.  Northeast 
Region  fisheries.  The  rule  would  also 
authorize  fees  to  be  collected  as  a 
requirement  for  specified  fishing 
permits,  allow  NMFS  to  stagger  permit 
issuance  throughout  the  calendar  year, 
require  copies  of  official  legal 
documentation  with  permit 
applications,  make  technical  changes  for 
consistency,  and  clarify  weekly 
reporting  requirements  in  the  Atlantic 
Surf  Clam  and  Ocean  Quahog  Fisheries. 
This  is  intended  to  assure  consistency 
among  the  permitting  activities  and 
requirements  for  various  fisheries. 


eliminate  redundancy,  and  reduce 
Federal  Register  publication  costs. 
DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  November 
15, 1993. 

ADDRESSES:  Comments  on  the  proposed 
rule  may  be  mailed  to  Richard  B.  Roe, 
Regional  Director.  National  Marine 
Fisheries  Service,  One  Blackburn  Drive, 
Gloucester,  MA  01930.  Mark  the  outside 
of  the  envelope  "Comments  on 
Northeast  Region  Permitting 
Procedures."  Comments  regarding  the 
burden-hour  estimates  or  any  other 
aspect  of  the  collection-of-information 
requirements  contained  in  this  proposed 
rule  should  be  sent  to  the  Northeast 
Regional  Director  (address  listed  above) 
and  the  Office  of  Management  and 
Budget  (Attention;  NOAA  Desk  Officer), 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
E.  Martin  Jaffe.  (Resource  Management 
Specialist.  Northeast  Region,  NMFS). 
508-281-9272. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  would  consolidate  NMFS 
Northeast  Regional  administrative  and 
permitting  provisions  in  a  new  part  622 
of  title  50  CFR.  which  would  be 
referenced  in  the  parts  governing 
domestic  fisheries  activities  in  the 
Northeast  Region.  This  proposed  rule 
would  amend  50  CFR  parts  625.  628, 
649,  650,  651,  652.  and  655  by  revising 
affected  sections  and  consolidating 
provisions  now  contained  in  §§628.4, 
649.4,  649.6.  650.4,  650.6.  651.4,  651.6, 
652.4  through  652.7,  655.4  and  655.6  in 
new  50  CFR  part  622.  Because  many 
vessel  owners  and  dealers/processors 
are  permitted  in  multiple  fisheries,  this 
proposed  rule  would  significantly  ease 
the  burden  of  the  current  application 
process. 

Consolidation  would  also  eliminate 
redundancy,  ensure  consistency  and 
ease  revision  of  permitting 
requirements.  The  inclusion  of  permit- 
related  activities,  such  as  recordkeeping 
and  reporting,  vessel  identification,  and 
other  provisions  would  assist  in 
avoiding  duplication,  lessen  the  bulk  of 
the  regulations,  and  reduce  future 
Federal  Register  printing  costs  without 
inconveniencing  users.  In  addition,  this 
rule  would:  AuUiorize  fees  to  be 
collected  as  a  requirement  for  obtaining 
fishing  permits  where  fees  are 
authorized  in  the  FMP — the  fee  charged 
would  not  exceed  the  administrative 
costs  of  permit  issuance  as  provided  for 
by  section  304(d)  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act);  allow  NMFS  to 
stagger  permit  issuance  by  establishing 
permit  renewal  dates  throughout  the 
calendar  year;  require  apphcants  for 


permits,  when  applicable,  to  submit  a 
copy  of  their  official  U.S.  Coast  Guard 
vessel  documentation,  charter/party 
boat  license.  Certificate  of 
Incorporation,  and/or  Partnership 
Agreement;  clarify  when  dealers, 
processors  and  vessel  owners/operators 
in  the  Atlantic  surf  clam  and  ocean 
quahog  fisheries  must  submit  weekly 
reports;  update  the  office  address  and 
telephone  numbers  of  the  Northeast 
Regional  Office,  NMFS,  where  they 
appear  in  the  regulations;  consolidate 
reporting  requirements  wherever 
possible;  and  make  minor  changes  in 
wording  to  assure  internal  consistency. 
This  rule  would  also  add  data  items,  to 
be  completed  by  the  applicant,  to  the 
permit  application  and  remove  items 
that  have  either  become  unnecessary  or 
are  collected  through  another  data 
collection  method. 

Classification 

The  Regional  Director  has  initially 
determined  that  this  proposed  rule  is 
necessary  for  the  conservation  and 
management  of  the  Northeast  Region 
fisheries  and  is  consistent  with  the 
Magnuson  Act  and  other  applicable  law. 
Tne  Regional  Director  has  determined 
that  this  rule  is  consistent  with  the 
FMPs  implemented  through  the 
regulations  proposed  to  be  amended  by 
this  rule. 

.    This  proposed  rule  does  not  change 
the  scope  or  intent  of  the  regulations 
implementing  the  FMPs  or  amendments 
and  is  categorically  excluded  from  the 
requirement  to  prepare  an 
environmental  assessment  under  the 
National  Environmental  Policy  Act  by 
NOAA  Administrative  Order  216-6. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that  this 
proposed  rule  is  not  a  "major  rule" 
requiring  a  regulatory  impact  analysis 
under  E.0. 12291.  The  proposed  action 
will  not  have  a  cumulative  effect  on  the 
economy  of  $100  million  or  more,  nor 
will  it  result  in  a  major  increase  in  costs 
to  consumers,  industries,  government 
agencies,  or  geographical  regions.  No 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or 
competitiveness  of  U.S. -based 
enterprises  are  anticipated.  The  rule 
primarily  proposes  technical  revisions 
to  improve  the  effectiveness  of  existing 
regulations. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  proposed  rule,  if  adopted,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
As  a  result,  a  regulatory  flexibiUty 
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analysis  was  not  prepared.  All  of  the 
vessels  operating  in  the  Northeast 
Region  fisheries  are  considered  small 
entities. 

This  proposed  rule  revises  two 
existing  coliection-of-information 
requirements  subiect  to  the  Paperwork 
Reduction  Act  (OMB  Approval  No. 
0648-0202).  Additionally,  this  rule 
references,  but  does  not  change,  four 
collections  previously  approved  by 
OMB  (OMB  Approval  No.  0648-0212.  5 
minutes/  response:  OMB  Approval  No. 
0648-0229,  2  minutes/response;  OMB 
Approval  No.  0648-0235, 15  minutes/ 
response;  and  OMB  Approval  No.  0648- 
0202,  5  minutes/ response  regarding 
§651.4).  A  request  for  approval  of  these 
revisions  has  been  submitted  to  the 
Office  of  Management  and  Budget.  The 
public's  reporting  burdens  for  these 
collection-of-information  requirements 
are  indicated  in  the  parentheses  in  the 
following  statements  and  include  the 
time  necessary  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  data 
needed,  and  completing  and  reviewing 
the  collection-of-information 
requirements.  Revisions  to  the  existing 
requirements  are:  (1)  Dealer  permits  (5 
minutes/response);  and  vessel  permits 
(30  minutes/initial  application  and  15 
minutes/renewal).  Send  comments 
regarding  these  burden-hour  estimates 
or  any  other  aspect  of  these  collection- 
of-information  requirements,  including 
suggestions  for  reducing  the  burden 
hours,  to  Richard  Roe  (NlvfFS)  and  to 
the  Office  of  Management  and  Budget 
(AttenUon:  NOAA  Desk  Officer)  (see 
ADDRESSES). 

The  Assistant  Administrator  has 
determined  that  this  rule  will  be 
implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
management  programs  of  Maine,  New 
Hampshire,  Massachusetts.  Rhode 
Island,  Connecticut,  New  York,  New 
Jersey,  Pennsylvania,  Delaware, 
Maryland.  Virginia,  and  North  Carolina. 
Since  this  rule  consolidates  regulatory 
measures  firom  previous  actions,  it  has 
been  determined  that  previous  coastal 
zone  determinations  are  sufficient  and 
no  new  determinations  are  necessary. 

This  proposed  rule  does  not  contain 
poUcies  with  federaUsm  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.O. 
12612. 

List  of  Subjects  in  50  CFR  Chs.  n  and 
VI 

Fisheries. 


Dated:  October  7. 1993. 

Swniwl  W.  McKeen, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  title  50  CFR  parts  625. 628, 
649  through  652,  and  655  are  proposed 
to  be  amended,  and  a  new  part  622  is 
proposed  to  be  added,  as  follows: 

Part  622  is  added  to  read  as  follows: 

PART  622— NORTHEAST  REGION 
GENERAL  FISHERIES 
ADMINISTRATIVE  AND  PERiyitT 
PROCEDURES 

Subpart  A — Introduction 

S«c. 

622.1  General. 

622.2  Purpose  of  regulations. 

622.3  Scope  of  regulations. 

622.4  DeRnitions. 

622.5  Vessel  identiHcation. 

Subpart  B — Permit  Categories  and 
Requirements 

622.11  Summer  flounder  6shery. 
62212  AtlanUc  blue6sh  fishery. 

622.13  American  lobster  fishery. 

622.14  Atlantic  sea  scallop  fishery. 

622.15  Northeast  multispecies  fishery. 

622.16  Atlantic  surf  clam  and  ocean  quahog 
fisheries. 

622.17  Atlantic  mackerel,  squid,  and 
butterfish  fisheries. 

Subpart  C— Pennit  Administration  and    ' 
Cktnditiona 

622.31  Application. 

622.32  Issuance. 

622.33  Information  requirements. 

622.34  Conditions. 

622.35  Prohibitions. 

Subpart  D— Recordkeeping  and  Reporting 

622.41  Summer  flounder  fishery. 

622.42  Atlantic  surf  clam  and  ocean  quahog 
fisheries. 

Autbority:  16  U.S.C  1801  et  seq. 

Sulq>art  A— Introduction 

§622.1    QwieraL 

Each  person  intending  to  engage  in  an 
activity  for  which  a  permit  is  required 
by  parts  625.  628,  649  through  652,  or 
part  655  of  this  title  shall,  before 
commencing  such  activity,  obtain  a 
valid  permit  authorizing  such  activity. 
Each  person  who  desires  to  obtain  the 
permit  privileges  authorized  by  parts 
625,  628, 649  through  652,  or  part  655 
of  this  title  must  apply  for  such  permit 
in  accordance  with  the  requirements  of 
this  part  and  the  other  regulations  in 
parts  625.  628, 649  through  652,  or  part 
655  of  this  title,  which  set  forth 
additional  requirements  for  the  specific 
permits  desired.  If  the  activity  for  which 
permission  is  sought  is  covered  by  the 
requirements  of  more  than  one  of  the 
parts  Usted  in  this  section,  the 


requirements  of  each  part  must  be  met. 
If  the  information  required  for  each 
specific  permitted  activity  is  included, 
one  application  may  be  accepted  for  all 
permits  required  and  single  or  multiple 
permit(s)  may  be  issued. 

§  622^    Purpose  of  regulations. 

The  regulations  contained  in  this  part 
provide  uniform  rules  and  procedures 
for  application,  issuance,  renewal, 
conditions,  reporting  requirements,  and 
general  administration  of  permits  issued 
pursuant  to  parts  625.  628.  649  through 
652,  and  part  655  of  this  title. 

f  622.3    Scope  of  regulations. 

The  provisions  of  this  part  are  in 
addition  to.  and  are  not  in  lieu  of,  other 
regulatory  requirements  of  parts  625, 
628, 649  through  652,  and  part  655  of 
this  title  and  apply  to  all  permits  issued 
thereunder.  I 

{622.4    Deftnttions. 

In  addition  to  the  definitions  in  the 
Magnuson  Act,  parts  625, 628. 649 
through  652.  and  part  655  of  this  title, 
and  in  §  620.2  of  this  chapter,  the  terms 
used  in  this  part  have  the  following 
meanings  (definitions  are  repeated  here 
to  aid  understanding  of  the  rules): 

American  lobster  means  the  species 
Homarus  americanus. 

Atlantic  bluefish  means  the  species 
Pomatomus  saltatrix.  Bluefish.  for  the 
purposes  of  this  part,  refers  to  bluefish 
in  the  Atlantic  EEZ  fix)m  the  eastern 
coast  of  Florida  to  Maine. 

Atlantic  butterfish  or  butterfish  means 
the  species  Peprilus  triacanthus. 

Atlantic  mackerel  or  mackerel  means 
the  species  Scomber  scombnis. 

Atlantic  sea  scallop  or  scallop  means 
the  species  Placopecten  magellanicus 
throughout  its  range. 

Atlantic  surf  clam  or  surf  clam  means 
the  species  Spisulo  solidissima. 

Authorized  officer  means: 

(1)  Any  commissioned,  warrant,  or 
petty  officer  of  the  U.S.  Coast  Guard;  or 
any  U.S.  Coast  Guard  personnel 
accompanying  and  acting  under  the 
direction  of  a  commissioned,  warrant,  or 
petty  officer  of  the  U.S.  Coast  Guard. 

(2)  Any  special  agent  or  fisheries 
enforcement  officer  of  NMFS; 

(3)  Any  person  designated  by  the  head 
of  any  Federal  or  state  agency  that  has 
entered  into  an  agreement  with  the 
Secretary  and  the  Commandant  of  the 
U.S.  Coast  Guard  to  enforce  the 
provisions  of  the  Magnuson  Act. 

Dealer  means  any  pwrson  who  first 
receives  fish  or  shellfish  from  a  fishing 
vessel  by  way  of  purchase,  barter,  or 
trade,  except  for  the  following  fisheries: 

(1)  Atlantic  surf  clam  and  ocean 
quahog — dealer  means  any  person  who 
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receives  surf  clams  and  ocean  quahogs 
for  a  commercial  purpose  and  who  does 
not  remove  them  from  the  cage.  This 
definition  does  not  include  persons  who 
receive  sxirf  clams  and  ocean  quahogs 
solely  for  transport  on  land. 

(2)  Summer  flounder — dealer  means 
any  person  who  receives  summer 
flounder  for  a  commercial  purpose 
directly  bom  a  vessel  issued  a  permit 
under  §  622.11(a).  other  than  solely  for 
transport  on  land.  

Exclusive  economic  zone  (EEZ)  means 
the  zone  established  by  Presidential 
Proclamation  5030,  dated  March  10. 
1983.  and  is  that  area  adjacent  to  the 
United  States  which,  except  where 
modified  to  accommodate  international 
boundaries,  encompasses  all  waters 
from  the  seaward  boundary  of  each  of 
the  coastal  states  to  a  hne  on  which 
each  point  is  200  nautical  miles  from 
the  baseline  from  which  the  territorial 
sea  of  the  United  States  is  measured. 

Fish  means  finfish,  moUusks, 
crustaceans,  and  all  other  forms  of 
marine  animal  and  plant  Ufe  other  than 
marine  mammals  and  birds. 

Fishing,  or  to  fish,  means  any  activity, 
other  than  a  scientific  research  activity, 
conducted  by  a  scientific  research 
vessel,  that  involves: 

(1)  The  catching,  taking,  or  harvesting 
offish; 

(2)  The  attempted  catching,  taking,  or 
harvesting  of  fish; 

(3)  Any  other  activity  that  can 
reasonably  be  expected  to  result  in  the 
catching,  taking,  or  harvesting  of  fish;  or 

(4)  Any  operations  at  sea  in  support 
of.  or  in  preparation  for.  any  activity 
described  in  paragraph  (1),  (2),  or  (3)  of 
this  definition. 

Fishing  record  means  all  records  of 
navigation  and  operations,  as  well  as  all 
records  of  catching,  harvesting, 
transporting,  landing,  purchase  or  sale 
of  fish. 

Fishing  vessel  means  any  vessel,  boat, 
ship,  or  other  craft  that  is  used  for. 
equipped  to  be  used  for,  or  of  a  type  that 
is  normally  used  for: 

(1)  Fishing;  or 

(2)  Aiding  or  assisting  one  or  more 
vessels  at  sea  in  the  performance  of  any 
activity  relating  to  fishing,  including, 
but  not  limited  to.  preparation,  supply, 
storage,  refrigeration,  transportation,  or 
processing. 

Illex  means  the  species  Illex 
illecebmsus  (short-finned  or  sununer 
squid). 

Loligo  means  the  species  Loligo  pealei 
(long-finned  or  bone  S(}uid). 

Multispecies  finfish  includes,  but  is 
not  limited  to,  the  following  finfish  in 
the  northeast  portion  of  the  Atlantic 
Ocean  EEZ: 

Gadus  morhua.  Atlantic  cod. 


Glyptocephalus  cynoglossus,  witch 
flounder. 

Hippo^ossoides  platessokhs,  American 
plaice. 

Limanda  femiginea,  yellowtail  flounder. 

Macrotoarces  amehcanus.  oceen  pout. 

Melanogrammus  oeghfinus,  haddock. 

Merhiccius  biltneohs.  silver  bake. 

Pollachius  vuem,  pollock. 

PseudopleuTonectes  americanus,  winter 
flounder. 

Scophthalmus  aquosus,  wlndowpane 
flounoer. 

Sebastes  marinus,  redflsh. 

Urophycis  chuss,  red  hake. 

Urophycis  tenuis,  white  hake. 

NMFS  means  the  National  Marine 
Fisheries  Service,  NOAA. 

Ocean  quahog  or  (piahog  means  the 
species  Arctica  islandica. 

Owner,  with  respect  to  any  vessel, 
means: 

(1)  Any  person  who  owns  that  vessel 
in  whole  or  in  part; 

(2)  Any  charterer  of  the  vessel, 
whether  bareboat,  time,  or  voyage; 

(3)  Any  person  who  acts  in  the 
capacity  of  a  charterer,  including,  but 
not  hmited  to.  parties  to  a  management 
agreement,  operating  agreement,  or  any 
similar  agreement  that  bestows  control 
over  the  destination,  function,  or 
operation  of  the  vessel;  or 

(4)  Any  agent  designated  as  such  by 

a  person  described  in  paragraph  (1),  (2). 
or  (3)  of  this  definition. 

Party  or  charter  boat  means  any  vessel 
that  carries  passengers  for  hire  to  engage 
in  fishing. 

Postmark  means  independently 
verifiable  evidence  of  date  of  mailing 
such  as  U.S.  Postal  Service  postmark, 
United  Parcel  Service  (U.P.S.)  or  other 
private  carrier  postmark,  certified  mail 
receipt,  overnight  mail  receipt  or  receipt 
received  upon  hand  delivery  to  an 
authorized  representative  of  the  NMFS. 

Processor  means,  in  the  Atlantic  surf 
clam  and  ocean  quahog  fisheries,  a 
person  who  receives  surf  clams  or  ocean 
quahogs  for  a  commercial  purpose  and 
removes  them  from  a  cage. 

Regional  Director  means  the  Director. 
Northeast  Region.  NMFS,  One 
Blackburn  Drive,  Federal  Building. 
Gloucester.  MA  01930,  508-281-9300, 
or  a  designee. 

Re-rigged  for  the  summer  flounder 
fishery  means  physical  alteration  of  the 
vessel  or  its  gear  has  begun  to  transform 
the  vessel  into  one  capable  of  fishing 
commercially  for  simuner  flounder. 

Secretary  means  the  Secretary  of 
Commerce,  or  a  designee. 

Substantially  similar  harvesting 
capacity  for  the  summer  Qoimder 
fishery  means  the  same  or  less  Gross 
Registered  Tonnage  (GRT)  and  vessel 
registered  length. 

Sitmmer  flounder  means  the  spedes 
Paralichthys  dentatus. 


Under  construction  means  that  the 
keel  has  been  laid. 

Vessel  registered  length  means  the 
registered  length  specified  on  the  U.S. 
Coast  Guard  documentation  or  on  the 
state  registration  (for  undocumented 
vessels)  if  the  state  registered  length  is 
verified  by  a  NMFS  authorized  official. 

S  622.5    VmmI  Mentmcatlon. 

(a)  Vessel  name.  Each  fishing  vessel 
subject  to  this  part  and  over  25  feet  (7.62 
m)  in  length  must  display  its  name  on 
the  port  and  starboard  sides  of  its  bow 
and.  as  possible,  on  its  stem. 

(b)  Official  number.  Each  fishing 
vessel  subject  to  this  part  and  over  25 
feet  (7.62  m)  in  length  must  display  its 
official  number  on  the  port  and 
starboard  sides  of  the  deckhouse  or  hull 
and  on  an  appropriate  weather  deck,  so 
as  to  be  visible  from  enforcement 
vessels  and  aircraft.  The  official  number 
is  the  U.S.  Coast  Guard  documentation 
number  or  the  vessel's  state  registration 
nuimber  issued  to  a  vessel  not  required 
to  be  documented  under  title  46  of  the 
U.S.  Code. 

(c)  Numerals.  Except  as  provided  in 
paragraph  (e)  of  this  section,  the  official 
number  must  be  permanently  affixed  in 
contrasting  block  Arabic  numerals  at 
least  18  inches  (45.7  cm)  in  height  for 
vessels  over  65  feet  (19.81  m)  in  length, 
and  at  least  10  inches  (25.4  cm)  in 
height  for  all  other  vessels  over  25  feet 
(7.62  m)  in  length.  The  length  of  a 
vessel,  for  purposes  of  this  section,  will 
be  that  length  set  forth  in  U.S.  Coast 
Guard  or  state  records. 

(d)  Duties  of  owner  and  operator.  The 
owner  and  operator  of  each  vessel 
subject  to  this  part  will: 

(1)  Keep  the  vessel's  name  and  official 
number  clearly  legible  and  in  good 
repair;  and 

(2)  Ensure  that  no  part  of  the  vessel, 
its  rigging,  its  fishing  gear,  or  any  other 
object  obstructs  the  view  of  the  official 
number  from  an  enforcement  vessel  or 
aircraft. 

(e)  Non-permanent  marking.  Vessels 
carrying  recreational  fishing  parties  on  a 
per  capita  basis  or  by  charter  must  use 
markings  that  meet  the  above 
requirements,  except  for  the 
requirement  that  they  be  affixed 
permanently  to  the  vessel.  The  non- 
permanent  markings  must  be  displayed 
in  conformity  with  the  above 
reqmrements  when  the  vessel  is  fishing 
for  summer  flotmder.  multispecies 
finfish.  and/or  Atlantic  mackerel,  squid 
or  butterfish. 
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Subpart  B— Permit  Categories  and 
Requirements 

1622.11    Summer  flounder  fishery. 

(a)  Vessel  permit.  Any  owner  of  a 
vessel  of  the  United  States  must  obtain 
a  permit  under  this  part  to  fish  for  or 
retain  summer  flounder  in  the  EEZ.  A 
vessel,  other  than  party  or  charter  boat, 
subject  to  the  possession  limit  in 
§625.25  of  this  chapter,  is  exempt  from 
the  permitting  requirements.  Vessel 
owners  who  apply  for  a  fishing  vessel 
permit  under  this  section  must  agree  as 
a  condition  of  the  permit  that  the 
vessel's  fishing,  catch  and  pertinent  gear 
(without  regard  to  whether  such  fishing 
occurs  in  the  EEZ,  or  landward  of  the 
EEZ,  and  vdthout  regard  to  where  such 
fish  or  gear  are  possessed,  taken  or 
landed)  will  be  subject  to  all 
requirements  of  this  part  and  625  of  this 
chapter.  All  such  fishing,  catch  and  gear 
wrill  remain  subject  to  all  applicable 
state  requirements. 

(1)  Commercial  (moratorium)  permit. 
A  vessel  must  qualify  for  a  commercial 
permit  to  fish  for  and  retain  summer 
flounder  in  excess  of  the  recreational 
possession  limit  in  the  EEZ  by  meeting 
any  of  the  following  criteria: 

(i)  The  vessel  landed  and  sold 
summer  flounder  between  January  26, 
1985,  and  January  26, 1990;  or 

(ii)  The  vessel  was  under  construction 
for,  or  was  being  rerigged  for,  use  in  the 
directed  fishery  for  summer  flounder  on 
January  26, 1990,  provided  the  vessel 
landed  summer  flounder  for  sale  prior 
to  November  30, 1992;  or 

(iii)  The  vessel  is  replacing  a  vessel  of 
substantially  similar  harvesting  capacity 
that  involuntarily  left  the  summer 
flounder  fishery  during  the  moratoriiun, 
and  both  the  entering  and  replaced 
vessels  are  owmed  by  the  same  person. 
Vessel  permits  issued  to  vessels  that 
involuntarily  leave  the  fishery  may  not 
be  combined  to  create  larger 
replacement  vessels. 

(iv)  Vessels  that  are  judged 
unseaworthy  by  the  U.S.  Coast  Guard 
for  reasons  other  than  lack  of 
maintenance  may  be  replaced  by  a 
vessel  of  substantially  similar  harvesting 
capacity. 

(v)  Applications  for  a  commercial 
(moratorium)  permit  under  this  section 
will  not  be  accepted  more  than  12 
months  after  November  30, 1992,  or  the 
events  specified  under  §  622.34(a)(2)(i) 
and  (ii)  of  this  part.  This  section  does 
not  affect  annual  permit  renewals. 

(vi)  Owners  ana  operators  of  vessels 
fiishing  under  the  terms  of  a  commercial 
(moratorium)  permit  issued  pursuant  to 
this  section  must  also  agree,  as  a 
condition  of  the  permit,  not  to  land 
summer  flounder  in  any  state  that  the 


Regional  Director  has  determined  no 
longer  has  commercial  quota  available. 

(vii)  If  there  is  no  furtner  amendment 
of  this  section,  the  restrictions  on 
eligibility  to  apply  for  and  receive  a 
commercial  (moratorium)  permit  expire 
after  1997. 

(2)  Party  and  charter  boat  permits. 
Any  party  or  charter  boat  is  eligible  for 
a  permit  to  fish,  other  than  a 
commercial  (moratorium)  permit,  if  it  is 
carrying  passengers  for  hire,  and  is  then 
subject  to  the  possession  limits 
specified  in  §625.25  of  this  chapter. 

(b)  Dealer  permit.  Dealers  of  summer 
flounder  must  have  a  permit  issued 
under  this  section. 

(c)  Additional  management 
requirements  are  set  forth  in  part  625  of 
this  chapter.  Additional  permit 
requirements  are  set  forth  in  subpart  C 
of  this  part. 

S  622.12    Atlantic  biuefish  fishery. 

(a)  Individual  permit.  Any  person 
selling  Atlantic  biuefish  harvested  in 
the  E^  must  have  either  a  valid  permit 
issued  under  this  part  or  a  valid  state  of 
landing  permit  to  sell  biuefish. 

(1)  An  application  for  a  Federally 
issued  individual  permit  under  this 
section  must  be  obtained  from  the 
Regional  Director,  signed  and  submitted 
to  the  Regional  Director.  The  applicant 
must  provide  the  following  information: 
Applicant  name,  mailing  address, 
including  ZIP  code,  and  telephone 
number;  height,  weight,  hair  color,  and 
eye  color;  a  copy  of  the  Certificate  of 
Incorporation  (if  the  applicant 
represents  a  corporation);  percentage  of 
annual  income  derived  bom  the  sale  of 
biuefish;  and  any  other  information 
required  by  the  Regional  Director. 

(2)  Any  person  who  applies  for  a 
permit  under  this  section,  or  who  uses 

a  valid  state  permit  to  sell  fish  harvested 
from  the  EEZ,  must  agree  as  a  condition 
of  using  either  permit  that  his/her 
biuefish  catch  and  gear  (without  regard 
to  whether  fishing  occurs  in  the  EEZ  or 
landward  of  the  EEZ,  and  without 
regard  to  where  such  biuefish  or  gear  are 
possessed,  taken,  or  landed)  will  be 
subject  to  all  the  requirements  of  this 
part  and  part  628  of  this  chapter.  All 
such  catch  and  gear  will  remain  subject 
to  any  applicable  state  or  local 
requirements. 

(b)  Additional  management 
requirements  are  set  forth  in  part  628  of 
this  chapter. 

S  622.1 3    American  lobster  fishery. 

(a)  Vessel  permit. /iny  vessel  of  the 
United  States  fishing  for  American 
lobster  in  the  EEZ  must  have  a  permit 
required  by  this  part  on  board  the 
vessel. 


(1)  The  Regional  Director  may,  by 
agreement  with  state  agencies,  recognize 
permits  or  licenses  issued  by  those 
agencies  endorsed  for  fishing  for  lobster 
in  the  EEZ,  providing  that  such 
permitting  programs  accurately  identify 
persons  who  fish  in  the  EEZ  and  that 
the  Regional  Director  can,  either 
individually  or  in  concert  with  the  state 
agency,  act  to  suspend  the  permit  or 
license  for  EEZ  fishing  for  any  violation 
under  this  part  or  part  649  of  this 
chapter. 

(2)  To  implement  alternate  state  EEZ 
permitting  programs,  the  Regional 
Director  and  the  director  of  3ie 
concerned  state  marine  fisheries  agency 
will  establish  a  letter  of  agreement.  The 
letter  of  agreement  will  specify  the 
information  to  be  collected  by  the 
alternate  EEZ  permitting  program  and 
the  mode  and  frequency  of  provision  of 
that  information  to  the  Regional 
Director.  The  Regional  Director  will,  in 
cooperation  with  the  state  director, 
arrange  for  notification  of  the  existence 
and  terms  of  any  such  agreements  to  the 
affected  persons.  Persons  intending  to 
fish  in  the  EEZ  should  determine 
whether  an  alternate  EEZ  permitting 
program  is  in  force  for  their  state  before 
applying  for  a  Federal  permit  under  this 
section. 

(3)  Vessel  owners  who  apply  for  a 
fishing  vessel  permit  under  this  section, 
or  for  a  state  permit  endorsed  for  EEZ 
fishing  under  §  622.13(a)(1),  must  agree, 
as  a  condition  of  the  permit,  that  all  the 
vessel's  lobster  fishing,  catch,  and  gear 
(writhout  regard  to  whether  such  fishing 
occurs  in  the  EEZ  or  landward  of  the 
EEZ,  and  without  regard  to  where  such 
lobster,  lobster  meats,  or  parts,  or  gear 
are  possessed,  taken  or  landed)  will  be 
subject  to  all  the  requirements  of  this 
part  and  part  649  of  this  chapter.  All 
such  fishing,  catch,  and  gear  will  remain 
subject  to  any  applicable  state  or  local 
requirements.        | 

(b)  Additional  management 
requirements  are  set  forth  in  part  649  of 
this  chapter.  Additional  permit 
requirements  are  set  forth  in  subpart  C 
of  this  part. 

§622.14    Atlantic  sea  scallop  fishery. 

(a)  Vessel  permit.  Any  vessel  of  the 
United  States  harvesting  Atlantic  sea 
scallops  in  quantities  greater  than  5 
bushels  (176.2  L)  in  the  shell  or  40 
pounds  (18.1  kg)  of  shucked  scallop 
meats  per  trip  shall  have  a  permit 
required  by  this  part  aboard  the  vessel. 

(b)  Additional  management 
requirements  are  set  forth  in  part  650  of 
this  chapter.  Additional  permit 
requirements  are  set  forth  in  subpart  C 
of  ^s  part. 


53176  Federal  Register  /  Vol.  58.  No.  197  /  Thursday.  October  14,  1993  /  Proposed  Rules 


§622.15    NorthMSt  multtopaclM  fteh«ry. 

(a)  Vessel  pennit.  (1)  Any  vessel  of  the 
United  States  fishing  for  multispecies 
finfisb.  except  commercial  vessels 
fishing  exclusively  within  state  waters 
and  recreational  fishing  vessels,  must 
have  a  permit  required  by  this  pxart 
aboard  the  vessel.  A  recreational  vessel 
is  any  vessel  from  which  no  fishing 
other  than  recreational  fishing  is 
conducted.  Recreational  fishing  means 
fishing  for  finfish  that  does  not  result  in 
their  barter,  trade  or  sale.  Party  and 
charter  boats  are  not  considered 
recreational  fishing  vessels. 

(2)  Vessel  owners  or  operators  who 
apply  for  a  fishing  vessel  permit  under 
this  section  must  agree  as  a  condition  of 
the  p)ermit  that  the  vessel's  fishing, 
catch,  and  pertinent  gear  (without 
regard  to  whether  such  fishing  occurs  in 
the  EEZ  or  landward  of  the  EEZ  and 
without  regard  to  where  such  fish  or 
gear  are  possessed,  taken,  or  landed) 
will  be  subject  to  all  the  requirements  of 
this  part  and  part  651  of  this  chapter. 
All  such  fishing,  catch,  and  gear  will 
remain  subject  to  any  applicable  State 
reouirements. 

(b)  Additional  management 
requirements  are  set  forth  in  part  651  of 
this  chapter.  Additional  permit 
requirements  are  set  forth  in  subpart  C 
of  this  part. 

%  622.1 6    Atlantic  turf  clam  and  ocean 
quahog  flsheiiea. 

(a)  Vessel  pennit.  (1)  Any  vessel  of  the 
United  States  fishing  for  surf  clams  or 
ocean  quahogs,  except  vessels  taking 
surf  clams  or  ocean  quahogs  for 
personal  use  or  fishing  exclusively 
vrithln  state  waters,  must  have  a  permit 
issued  under  this  section  aboard  the 
vessel. 

(2)  Vessel  owners  who  apply  for  a 
fishing  vessel  permit  under  this  section 
must  agree,  as  a  condition  of  the  permit, 
that  the  vessel's  fishing,  catch,  and 
pertinent  gear  (without  regard  to 
whether  such  fishing  occurs  in  the  EEZ 
or  landward  of  the  raz,  and  without 
regard  to  where  such  fish  or  gear  are 
possessed,  taken,  or  landed)  will  be 
subject  to  all  the  requirements  of  this 
part  and  part  652  of  this  chapter, 
provided,  however,  that  such  owners 
and  their  employees  or  agents  fishing 
within  waters  under  the  jurisdiction  of 
any  state  that  requires  cage  tags  shall 
not  be  subject  to  conflicting  Federal 
minimum  sizes  or  tagging  requirements. 
All  such  fishing,  catch,  and  gear  will 
remain  subject  to  any  applicable  state 
requirements.  If  a  requirement  of  this 
part  or  part  652  of  this  chapter  differs 
from  a  management  measure  required 
by  a  state  that  does  not  require  cage 
tagging,  any  vessel  owner  permitted  to 


fish  in  the  EEZ  must  comply  with  the 
more  restrictive  requirement  while 
fishing  in  state  waters.  However, 
surrender  of  a  Federal  vessel  permit 
pursuant  to  $  652.4(n)  of  this  chapter 
allows  an  individual  to  comply  with  a 
less  restrictive  state  minimum  sire 
requirement  so  long  as  fishing  is 
conducted  exclusively  within  state 
waters. 

(b)  Dealer/processor  permit.  Dealers 
and  processors  of  surf  clams  or  ocean 
quahogs  must  have  a  permit  issued 
under  this  section. 

(c)  Additional  management 
requirements  are  set  forth  in  part  652  of 
this  chapter.  Additional  permit 
requirements  are  set  forth  in  subpart  C 
of  this  part. 

§622.17    Atlantic  mackarai,  aquld,  and 
buttarflah  flahariaa. 

(a)  Vessel  permit.  Any  vessel  of  the 
United  States  that  fishes  for  Atlantic 
mackerel,  lUex  and  Loligo  squid,  or 
butterfish  must  have  a  permit  issued 
under  this  section,  except  vessels  used 
by  recreational  fishermen  taking 
Atlantic  mackerel.  lUex  and  Loligo 
squid,  or  butterfish  for  the  personal  use 
of  such  recreational  fishermen. 

(b)  Additional  management 
requirements  are  set  forth  in  part  655  of . 
this  chapter.  Additional  permit 
requirements  are  set  forth  in  subpart  C 
of  this  part. 

Subpart  C— Permit  Administration  and 
Conditions 

§622.31    Application. 

(a)  Forms.  Applicants  must  submit  a 
completed  pennit  application  on  an 
appropriate  form  obtained  from  the 
Regional  Director  containing  all 
necessary  information,  attachments, 
certification,  signature  and  fees.  In  no 
case  will  oral,  telephone  or  FAX 
applications  be  accepted. 

(b)  Forwarding  instructions. 
Applications  must  be  submitted  to  the 
Regional  Director. 

(c)  Time  requirement.  Applications 
must  be  submitted  to  the  R^onal 
Director  at  least  30  calendar  days  prior 
to  the  date  on  which  the  applicant 
desires  the  pennit  to  be  effective. 

(d)  Fees.  After  publication  in  the 
Federal  Register,  the  Regional  Director 
may  charge  a  fee  to  recover  the 
administrative  expenses  of  permit 
issuance  for  any  permit  issued  under 

§  §  622.11(a),  622.12  and  622.16.  The 
amount  of  the  fee  is  calculated  in 
accordance  with  the  procedures  of  the 
NOAA  Finance  Handbook  for 
determining  administrative  costs  of  each 
special  product  or  service.  The  fee  may 
not  exceed  such  costs  and  is  specified 


with  each  application  form.  The 
appropriate  fee  must  accompany  each 

application.  Failure  to  pay  the  fee  will 
preclude  issuance  of  the  permit. 

§622^    laauance. 

(a)  The  Regional  Director  shall  issue 
the  appropriate  permit  within  30  days  of 
receipt  of  a  completed  application 
unless — 

(1)  Denial  of  a  permit  has  been  made 
pursuant  to  subpckrt  D  of  15  CFR  part 
904; 

(2)  The  applicant  has  failed  to 
disclose  material  information  required, 
or  has  made  false  statements  as  to  any 
material  fact,  in  coimection  with  the 
application; 

(3)  The  applicant  has  foiled  to  enclose 
a  check  or  money  order  for  the 
appropriate  fee  with  the  application;  or. 
such  check  does  not  clear. 

(4)  The  applicant  has  failed  to  submit 
a  completed  application.  An  application 
is  complete  when  all  requested  forms, 
information,  and  documentation  has 
been  received  and  the  applicant  has 
submitted  all  applicable  reports 
specified  at  subpart  D; 

(5)  The  Regional  Director  finds, 
through  further  inquiry  or  investigation, 
or  otherwise,  that  the  appUcant  is  not 
qualified  or  eligible. 

(b)  Upon  receipt  of  an  incomplete  or 
improperly  executed  application,  the 
Regional  Director  shall  notify  the 
applicant  of  the  deficiency  in  the 
application.  If  the  applicant  fails  to 
correct  the  deficiency  within  15  days 
following  the  date  of  notification,  the 
application  shall  be  considered 
abandoned. 

(c)  The  applicant  shall  be  notified  in 
vmting  of  the  denial  of  any  permit 
request  and  the  reasons  therefor.  If 
authorized  in  the  notice  of  denial,  the 
applicant  may  submit  further 
information,  or  reasons  why  the  permit 
should  not  be  denied.  Such  further 
submissions  shall  not  be  considered  a 
new  application. 

(d)  Summer  flounder.  (1)  Any 
applicant  denied  a  commercial 
(moratorium)  permit  may  appeal  to  the 
Regional  Director  within  30  days  of  the 
notice  of  denial.  Any  such  appeal  shall 
be  in  writing.  The  only  ground  for 
appeal  is  that  the  Regional  Director 
erred  in  concluding  that  the  vessel  did 
not  meet  the*  criteria  set  forth  in 

§  622.11(a)(1).  The  appeal  shall  set  forth 
the  basis  for  the  applicant's  belief  that 
the  Regional  Director  erred  in  his 
decision. 

(2)  The  appeal  may  be  presented,  at 
the  option  of  the  applicant,  at  a  hearing 
before  an  officer  appointed  by  the 
Regional  Director. 
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(3)  The  decision  on  the  appeal  by  the 
Regional  Director  is  the  final  decision  of 
the  U.S.  Department  of  Commerce. 

1622.33    Information  requirements. 

(a)  Vessel  permit.  (1)  The  application 
must  contain  the  following  information 
and  any  other  information  required  by 
the  Regional  Director:  Vessel  name; 
owner  name,  mailing  address,  and 
telephone  number;  U.S.  Coast  Guard 
documentation  number  and  a  copy  of 
vessel's  U.S.  Coast  Guard 
documentation  or,  if  undocumented, 
state  registration  number  and  a  copy  of 
the  state  registration;  home  port  and 
principal  port  of  landing;  length;  gross 
tonnage;  engine  horsepower;  pump 
horsepower:  squid,  mackerel  and 
butterfish  landings  during  the  year  prior 
to  the  year  for  which  the  permit  is  being 
applied;  year  the  vessel  was  built;  type 
of  construction;  type  of  propulsion; 
approximate  fish-hold  capacity;  tyira  of 
filing  gear  used  by  the  vessel;  crew 
size;  permit  category;  if  the  owner  is  a 
corporation,  a  copy  of  the  Certificate  of 
Incorporation  and  the  names  and 
addresses  of  all  shareholders  owning  25 
percent  or  more  of  the  corporation's 
shares;  if  the  owner  is  a  partnership,  a 
copy  of  the  Partnership  Agreement  and 
the  names  and  addresses  of  all  partners; 
if  a  party  or  charter  boat,  the  nimiber  of 
passengers  the  vessel  is  licensed  to  carry 
and  a  copy  of  the  license;  and  signature 
of  the  owner  or  the  owner's  agent. 

(2)  Summer  flounder.  Applicants  for 
commercial  (moratorium)  permits  shall 
provide  information  in  accordance  with 
§  622.11(a)(1)  sufficient  for  the  Regional 
Director  to  determine  if  the  vessel  meets 
the  eligibility  requirements.  Dealer 
weighout  forms  signed  by  the  dealer  and 
notarized  statements  from  marine 
architects,  surveyors  or  shipyard 
officials  will  be  considered  acceptable 
forms  of  proof. 

(b)  Dealer/processor  permit.  The 
application  must  contain  the  following 
information  and  any  other  information 
required  by  the  Regional  Director: 
Company  name;  principal  place  of 
business;  owner's  or  owners'  names; 
copy  of  Certificate  of  Incorporation  and 
the  names  and  addresses  of  all 
shareholders  owning  25  percent  or  more 
of  the  corporation's  shares;  and 
applicant's  name  (if  different  from 
owner  or  owners)  and  mailing  address 
and  telephone  number. 

§622.34    Condttlon*. 

(a)  Expirof/on.  (1)  A  permit  will 
expire  upon  any  change  in  the 
information  provided  on  the  application 
form  or  upon  the  renewal  date  specified 
by  the  Regional  Director. 


(2)  Summer  flounder.  Except  as 
provided  in  §  622.11(a)(l)(iii),  a  permit 
to  fish  for  summer  flounder  also  expires: 

(i)  When  the  owner  or  operator  retires 
the  vessel  from  the  fishery:  or 

(ii)  When  the  vessel  fails  to  land  any 
summer  flounder  for  52  consecutive 
weeks;  or 

(iii)  When  the  ownership  of  the  vessel 
changes;  however,  the  Regional  Director 
may  authorize  the  continuation  of  a 
commercial  (moratorium)  permit  for  the 
summer  floimder  fishery  if  the  new 
owner  requests.  Applications  for  permit 
continuations  must  be  addressed  to  the 
Regional  Director. 

(b)  Duration.  A  permit  shall  entitle  the 
person  to  whom  issued  to  engage  in  the 
activity,  within  the  limitations  of  the 
applicable  statute  and  regulations 
contained  in  parts  625.  B28,  649  through 
652,  and  part  655  of  this  title,  until  it 
expires  or  is  sooner  modified, 
suspended,  or  revoked  pursuant  to 
subpart  D  of  15  CFR  part  904.  Federal 
fishing  vessel  permits  must  be  renewed 
annually. 

(c)  Replacement.  Replacement 
permits  may  be  issued  by  the  Regional 
Director  when  requested  in  writing  by 
the  owner  or  authorized  representative, 
stating  the  need  for  replacement,  the 
name  of  the  vessel,  and  the  fishing 
permit  number  assigned.  An  application 
for  a  replacement  permit  will  not  be 
considered  a  new  application.  An 
appropriate  fee,  consistent  with  the 
Magnuson  Act,  will  be  charged  for 
issuance  of  the  replacement  permit. 

(d)  Transfer.  Permits  issued  under 
parts  628,  649  through  652,  or  part  655 
of  this  title  are  not  transferable  or 
assignable.  A  permit  is  vaUd  only  for  the 
vessel,  individual,  or  dealer/processor 
to  which  it  is  issued. 

(e)  Change  in  application  information. 
Within  15  days  after  a  change  in  the 
information  contained  in  an  application 
submitted  under  this  section,  the  person 
issued  the  permit  must  report  the 
change  in  writing  to  the  Regional 
Director.  If  written  notice  of  the  change 
in  information  is  not  received  by  the 
Regional  Director  within  15  days  from 
the  change  in  information,  the  permit  is 
void. 

(f)  Discontinuance  of  activity.  When 
any  permittee  discontinues  his/her 
activity,  he/she  shall,  within  15  days 
thereof,  mail  his/her  permit  and  a 
request  for  cancellation  to  the  issuing 
office,  and  said  permit  shall  be  deemed 
void  upon  receipt.  No  refund  of  any  part 
of  an  amount  paid  as  a  permit 
application  fee  shall  be  made  where  the 
operations  of  the  permitee  are,  for  any 
reason,  discontinued  during  the  tenure 
of  an  issued  permit. 


(g)  Alteration.  Any  permit  that  has 
been  altered,  erased,  or  mutilated  shall 
immediately  become  void. 

(h)  Display.  Any  permit  issued  under 
this  part  must  be  maintained  in  legible 
condition  and  displayed  for  inspection 
upon  reauest  by  any  authorized  officer. 

(i)  Federal  versus  state  requirements. 
If  a  requirement  of  this  part  or  of  parts 
625,  628,  649  through  652.  or  part  655 
of  this  title  differs  from  a  management 
measure  required  by  state  law,  any 
vessel  owner,  op>erator  or  individual 
issued  a  Federal  permit  to  fish  in.  or  sell 
fish  harvested  from,  the  EEZ  must 
comply  with  the  more  restrictive 
requirement. 

(j)  Sanctions  Procedures  governing 
enforcement-related  permit  sanctions 
and  denials  are  found  at  subpart  D  of  15 
CFR  part  904. 

§622.35    Prohlblttons. 

It  is  unlawful  for  any  person  to  do  any 
of  the  following: 

(a)  Make  any  false  statement  in 
connection  with  an  application 
submitted  under  50  CFR  part  622.  or  to 
fail  to  report  to  the  Regional  Director, 
within  15  days,  any  change  in  the 
information  contained  in  a  permit 
application;  or 

(b)  Violate  any  other  provision  of  this 
part,  the  Magnuson  Act,  or  any 
regulations  or  permit  issued  under  the 
Magnuson  Act. 

Subpart  D — Recordkeeping  and 
Reporting 

§622.41    Summer  flounder  fishery. 

(a)  Dealers.  Dealers  issued  a  permit 
under  §622. 11(b)  must  provide  at  least 
the  following  information  to  the 
Regional  Director,  or  official  designee, 
on  forms  supplied  by  NMFS  or 
approved  by  the  Regional  Director  (each 
dealer  will  be  sent  forms  and 
instructions,  including  the  address  to 
which  to  submit  reports,  follov«ring 
receipt  of  a  dealer  permit): 

(1)  Weekly  report.  Name  and  mailing 
address  of  dealer;  name  and  permit 
number  of  the  vessel  from  which 
summer  flounder  are  landed  or 
received;  port  landed;  dates  of 
purchases;  pounds  of  summer  flounder 
purchased:  price  per  pound;  pounds 
purchased  of  all  other  species  landed  by 
the  vessel  landing  summer  flounder; 
and  any  additional  information  the 
Regional  Director  determines  is 
necessary  for  the  orderly  management  of 
the  summer  flounder  resource.  Reports 
must  be  postmarked  within  3  days  after 
the  end  of  each  reporting  week; 

(2)  Annual  report.  All  dealers 
required  to  submit  reports  under 
paragraph  (a)(1)  are  required  to 
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complete  the  "Employment  Data" 
section  of  the  "Annual  Processed 
Products  Report."  Other  information  on 
the  form  is  voluntar>'.  Reports  should  be 
submitted  to:  NMFS  Statistics,  166 
Water  St..  Woods  Hole.  MA  02543.  to  be 
postmarked  no  later  than  February  10  of 
the  following  year. 

(3)  At-sea  activities.  All  persons 
purchasing,  receiving,  or  processing  any 
summer  flounder  at  sea  for  landing  at 
any  port  of  the  United  States  must 
submit  information  identical  to  that 
required  by  paragraphs  (al(l)  and  (2)  of 
this  section  and  must  provide  those 
reports  to  the  Regional  Director  or 
designee  on  the  same  frequency  basis. 

(bf  Vessel  owners  issued  a  commercial 
(moratorium)  permit — (1)  Fishing  log. 
The  owners  of  a  vessel  issued  a 
moratorium  permit  that  is  not  fishing  as 
a  vessel  for  hire  shall  maintain  on  board 
the  vessel,  an  accurate  fishing  log  for 
each  fishing  trip,  on  forms  supplied  by, 
or  approved  by.  the  Regional  Director, 
showing  at  least:  Vessel  name;  vessel 
permit  number;  date  sailed;  date  landed; 
port  landed;  gear  fished;  size/quantity  of 
gear;  mesh  size;  area  fished;  depth  range 
fished;  number  of  tows  or  sets;  days 
fished;  average  tow/set  time;  Loran 
coordinates;  pounds  kept  by  species; 
pounds  discarded  by  species;  nurhber  of 
crew;  date  sold;  dealer  name;  dealer 
permit  number;  and  other  information 
as  required  by  the  Regional  Director. 

(2) V/jen  to  fill  in  the  fishing  log. 
Vessel  owners  shall  ensure  that  such 
logbooks  are  completed  prior  to 
beginning  offloading  at  the  end  of  each 
fishing  trip,  except  for  information 
pertaining  to  date  sold,  dealer  name  and 
dealer  permit  number,  which  is 
unavailable  until  catch  is  sold.  All 
logbook  information  required  in 
paragraph  (b)(1)  of  this  section  must  be 
filled  in  for  each  fishing  trip  prior  to  the 
start  of  the  next  fishing  trip. 

(3)  Inspection.  The  owner  or  operator 
shall,  immediately  upon  request,  make 
the  logbook  currently  in  use  available 
for  inspection  by  an  authorized  officer, 
or  by  an  employee  of  NMFS  designated 
by  the  Regional  Director  to  make  such 
inspections,  at  any  time  during  or  after 
atrip. 

(4)  Record  retention.  For  one  year 
after  the  date  of  the  last  entry  in  the 
completed  log,  the  owner  shall  retain  a 
copy  of  each  logbook  and  make  them 
available  upon  request  by  an  authorized 
officer. 

(5)  Fishing  log  reports.  The  owner 
shall  submit  fishing  log  reports  to  the 
Regional  Director  or  an  official  designee, 
on  forms  supphed  by,  or  approved  by, 
the  Regional  Director  and  postmarked 
within  15  days  of  the  last  calendar  day 
of  the  month  during  which  the  trip  is 


landed.  Each  owner  will  be  sent  forms 
and  instructions,  including  the  address 
to  which  to  submit  reports,  shortly  after 
receipt  of  a  fishing  permit.  If  no  fishing 
trip  or  summer  flounder  were  landed 
during  a  month,  a  fishing  log  report  so 
stating  must  be  submitted  and 
postmarked  by  the  15th  of  the  follovdng 
month. 

(c)  Owners  of  party  and  charter 
boats. — (1)  Fishing  log.  The  owner  of 
any  party  or  charter  boat  issued  a  permit 
under  §  622.11(a)(2)  and  carrying 
passengers  for  hire  shall  maintain  on 
board  the  vessel,  an  accurate  fishing  log 
for  each  charter  or  party  fishing  trip,  on 
forms  suppli'^d  by  or  approved  by  the 
Regional  Director,  showing  at  least: 
Vessel  name;  vessel  permit  number; 
date  sailed;  date  landed;  port  landed; 
gear  fished;  size/quantity  of  gear;  area 
fished;  depth  range  fished;  days  fished; 
number  and  poimds  retained,  by 
species;  number  and  pounds  discarded, 
by  species;  number  of  crew;  number  of 
anglers;  other  information  as  required 
by  the  Regional  Director. 

(2)  When  to  fill  in  the  fishing  log. 
Vessel  owners  shall  ensure  that  all 
logbook  information  required  in 
paragraph  (c)(1)  of  this  section  must  be 
filled  in  for  each  fishing  trip  at  the  end 
of  each  fishing  trip. 

(3)  Inspection.  The  owner  or  operator 
shall,  immediately  upon  request,  make 
the  logbook  currently  in  use  available 
for  inspection  by  an  authorized  officer, 
or  by  an  employee  of  NMFS  designated 
by  the  Regional  Director  to  make  such 
inspections,  at  any  time  during  or  after 
atrip. 

(4)  Record  retention.  For  one  year 
after  the  date  of  the  last  entry  in  the 
completed  log.  the  owner  shall  retain  a 
copy  of  each  logbook  and  make  them 
available  upon  request  by  an  authorized 
officer. 

(5)  Fishing  log  reports.  The  owner 
shall  submit  fishing  log  reports  to  the 
Regional  Director  or  an  official  designee, 
on  forms  supplied  by.  or  approved  by, 
the  Regional  Director  and  postmarked 
within  15  days  of  the  last  calendar  day 
of  the  month  during  which  the  trip  is 
landed.  Each  owner  will  be  sent  forms 
and  instructions,  including  the  address 
to  which  to  submit  reports,  shortly  after 
receipt  of  a  fishing  permit.  If  no  fishing 
trip  or  summer  flounder  were  landed 
during  a  month,  a  fishing  log  report  so 
stating  must  be  submitted  and 
postmarked  by  the  15th  of  the  following 
month. 

§  622.42    Atlantic  turf  clam  and  oeaan 
quahog  flaharlea. 

(a)  Dealers.  All  dealers  issued  a 
permit  under  §  622.16(b)  must  submit  to 
the  Regional  Director  a  weekly  report  on 


forms  supplied  by  NMFS.  Said  report 
must  be  postmarked  within  3  days  after 
the  end  of  each  reporting  week  and  each 
report  must  specify  accurately  and 
completely:  Date  of  purchase  or  receipt; 
name,  permit  number,  and  address; 
number  of  bushels,  by  species;  cage  tag 
numbers;  allocation  permit  number; 
vessel  name  and  permit  number;  price 
per  bushel  by  species;  and  disposition 
of  surf  clams  or  ocean  quahogs, 
including  name  and  permit  number  of 
recipient. 

(bj  Processors.  All  processors  issued  a 
permit  under  §  622.16(b)  must  provide 
at  least  the  following  information  to  the 
Regional  Director  on  forms  supplied  by 
NMFS: 

(1)  Weekly  report.  Said  report  must  be 
postmarked  within  3  days  after  the  end 
of  each  reporting  week  and  each  report 
must  specify  accurately  and  completely: 
Date  of  purchase  or  receipt;  name, 
permit  number,  and  mailing  address; 
number  of  bushels,  by  species;  cage  tag 
numbers;  allocation  permit  number; 
vessel  name  and  permit  number;  price 
per  bushel  by  species;  size  distribution; 
and  meat  yield  per  bushel  by  species. 

(2)  Annual  report.  All  persons 
required  to  submit  reports  under 
paragraph  (b)(1)  of  this  section  are 
required  to  submit  annual  Processed 
Products  Reports  to  NMFS  Statistics, 
166  Water  St..  Woods  Hole.  MA  02543, 
to  be  postmarked  within  90  days  of 
receipt  of  the  forms.  Each  report  must 
specify  accurately  and  completely: 
Average  number  of  processing  plant 
employees  during  each  month  of  the 
year  just  ended;  average  number  of 
employees  engaged  in  production  of 
processed  surf  clam  and  ocean  quahog 
products,  by  species,  during  each  month 
of  the  year  just  ended;  plant  capacity  to 
process  surf  clam  and  ocean  quahog 
shellstock.  or  to  process  surf  clam  and 
ocean  quahog  meats  into  finished 
products,  by  species,  as  well  as  an 
estimate,  for  the  next  year,  of  these 
capacities;  and  total  payroll  for  surf 
clam  and  ocean  quahog  processing,  by 
month. 

(c)  Vessel  owners  and  operators.  The 
operator  of  any  vessel  conducting 
fishing  operations  for  Atlantic  surf 
clams  or  ocean  quahogs  must,  as  the 
agent  of  the  vessel  owner,  maintain  on 
board  the  vessel  an  accurate  daily 
fishing  log  for  each  fishing  trip,  on 
forms  supplied  by  NMFS.  This  log  must 
be  filled  in  before  any  surf  clams  or 
ocean  quahogs  are  landed  and  must  be 
submitted  on  a  weekly  basis  to  the 
Regional  Director.  If  no  fishing  trip  is 
made  during  any  week,  a  report  so 
stating  must  be  submitted.  This  weekly 
report  must  be  postmarked  within  3 
days  after  the  end  of  each  reporting 
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week.  Vessels  Fishing  exclusively  within 
state  waters  of  a  state  that  requires  cage 
tags,  or  that  have  surrendered  their 
Federal  fishing  vessel  permit  are  exempt 
from  this  requirement.  The  daily/weekly 
logs  must  contain  at  least  the  following: 
Name  and  permit  number  of  the  vessel; 
total  amount  in  bushels  of  each  species 
taken;  date(s)  caught:  time  at  sea; 
duration  of  fishing  time;  locality  fished; 
crew  size;  crew  share,  by  percentage; 
landing  port;  date  sold;  price  per  bushel; 
buyer;  tag  numbers  from  cages  used; 
quantity  of  surf  clams  or  ocean  quahogs 
discarded;  and  allocation  permit 
number. 

(d)  Inspection.  All  reports  required  by 
this  section  must  be  available  for 
inspection  at  any  time,  during  or  after 

a  trip,  upon  the  request  of  an  authorized 
officer  or  by  an  employee  of  NMFS 
designated  by  the  Regional  Director. 

(e)  Record  retention.  All  reports 
required  by  this  section  must  be 
retained  at  the  permU  holder's  principal 
place  of  business  fori  year  after  the 
date  of  the  last  entry. 

PART  625— SUMMER  FLOUNDER 
FISHERY 

la.  The  authority  citation  for  50  CFR 
part  625  continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  seq. 

2.  Section  625.4  is  revised  to  read  as 
follows: 

S  S25.4    Vesset  permits. 

(a)  General.  Subject  to  the  eligibility 
requirements  specified  in  §  622.11(a)(1) 
and  (2)  of  this  chapter,  the  owner  of  a 
vessel  of  the  United  States,  including  a 
party  or  charter  vessel,  must  obtain  an 
appropriate  permit  issued  pursuant  to 

-  §§  622.1 1(a).  and  622.31  through  622.34, 
inclusive,  of  this  chapter. 

(b)  Exemption  permits.  Owners  of 
vessels  seeking  an  exemption  from  the 
minimum  mesh  requirement  under  the 
provisions  of  §  625.24(b)  must  apply  to 
the  Regional  Director  in  writing  at  least 
7  days  prior  to  the  date  they  wish  the 
permit  to  become  effective.  The 
applicant  shall  mark  "Exemption  Permit 
Request"  on  the  permit  application  at 
the  top.  A  permit  issued  under  this 
paragraph  does  not  meet  the 
requirements  of  paragraph  (a)  of  this 
section.  Persons  issued  an  exemption 
permit  must  surrender  it  to  the  Regional 
Director  at  least  one  day  prior  to  the 
date  they  wish  to  fish  not  subject  to  the 
exejnption.  The  Regional  Director  may 
impose  temporary  additional  procedural 
requirements  by  publication  of  a  notice 
in  the  Federal  Register. 

3.  Section  625.5  is  revi.<;ed  to  read  as 
follows: 


S625.5    D«atarpanRtt 

Each  dealer  must  obtain  an 
appropriate  permit  issued  pursuant  to 
§§  622.11(b).  and  622.31  through  622.34. 
inclusive,  of  this  chapter. 

4.  Section  625.6  is  revised  to  read  as 
follows: 

§  825.6    RecordkMpinfi  wttf  ftpodin^ 
requirements. 

Any  person  issued  a  dealer  permit 
under  §622. 11(b)  of  this  chapter  must 
comply  with  the  recordkeeping  and 
reporting  provisions  of  §  622.41  of  this 
chapter. 

5.  Section  625.7  is  revised  to  read  as 
follows: 

9625.7    Vessel  Identification. 

Each  Ashing  vessel  subject  to  this  part 
must  comply  with  the  provisions  of 
§  622.5  of  this  chapter. 

6.  Section  625.8  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  (a)(2).  (a)(8),  (a)(9).  (a)(10).  (b) 
introductory  text.  (cMD.  (c)(2).  (c)(3). 
(c)(4).  (c)(10)  and  (d)  to  read  as  follows: 

$625.8    ProhibWons. 

(a)  In  addition  to  the  general 
prohibitions  specified  in  §  620.7  of  this 
chapter,  it  is  unlawful  for  any  f)erson 
owning  or  operating  a  vessel  issued  a 
permit,  including  a  cmnmercial 
(moratorium)  permit,  under  §622. 11  (a) 
of  this  chapter,  to  do  any  of  the 
following: 

(2)  Fail  to  affix  and  maintain  markings 
as  required  by  §  622.S; 

(8)  Fish  west  or  south,  as  appropriate, 
of  the  line  specified  in  §  625.24(b)(1)  If 
exempted  from  the  minimum  mesh-size 
requirement  specified  in  §625.24  by  an 
exemption  permit  issued  under 

§  622.11(a)(3); 

(9)  Sell  or  transfer  to  another  person 
for  a  commercial  purpose,  other  than 
transport,  any  summer  flounder,  unless 
the  transferee  has  a  dealer  permit  issued 
under  §  622.1 1(b)  of  this  chapter. 

(10)  Carry  passengers  for  hire,  or  carry 
more  than  three  crew  members  for  a 
charter  boat  of  five  crew  members  for  a 
party  boat,  while  fishing  commercially 
pursuant  to  a  commercial  (moratorium) 
permit  issued  pursuant  to  §622.1 1(a)(1) 
of  this  chapter;  or 

(b)  It  is  unlawful  for  the  owTier  and 
operator  of  a  party  or  charter  boat  issued 
a  permit,  including  a  commercial 
(moratorium)  permit,  pursuant  to 
§622.1 1(a)  of  this  chapter,  when  the 
boat  is  carrying  passengers  for  hire  or 
carrying  more  than  three  crew  members 


if  a  charter  boat  or  more  than  five 
members  if  a  party  boat,  to: 

(c)  •  •  • 

(1)  Possess  in,  or  harvest  from,  the 
EEZ  summer  flounder  before  or  after  the 
time  period  specified  in  §  625.22  or  in 
excess  of  the  pK>ssession  limit  specified 
in  §  625.25,  unless  the  person  is 
operating  a  vessel  issued  a  commercial 
(moratorium)  permit  under 

§  622.11(a)(1)  of  this  chapter  and  the 
commercial  (moratorium)  permit  is  on 
board  the  vessel  and  has  not  been 
surrendered,  revoked,  or  suspended; 

(2)  Oflload,  cause  to  be  offloaded,  sell 
or  buy  any  summer  flounder,  whether 
on  land  or  at  sea.  as  an  o%vner,  operator, 
dealer,  buyer  or  receiver  in  the  siunmer 
flounder  fishery  without  accurately 
preparing  and  submitting  in  a  timely 
fashion  the  documents  required  by 
§622.41  of  this  chapter 

(3)  Purchase  or  otnerwise  receive, 
except  for  transport,  summer  flounder 
from  the  owner  or  operator  of  a  vessel 
issued  a  commercial  (moratorium) 
permit  under  §  622.11(a)(1)  of  this 
chapter  unless  in  possession  of  a  valid 
permit  issued  under  §622.1 1(b)  of  this 
chapter 

(4)  Purchase  or  otherwise  receive  for 
commercial  purposes  summer  flounder 
caught  by  other  than  a  vessel  with  a 
commercial  (moratorium)  permit  or 
caught  by  a  vessel  subject  to  the 
possession  limit; 

(10)  Violate  any  other  provision  of 
this  part  or  part  622  of  this  chapter,  the 
Magnuson  Act,  or  any  regulation  or 
permit  issued  under  the  Magnuson  Act. 

(d)  All  summer  flounder  possessed 
aboard  a  party  or  charter  boat  issued  a 
permit  under  §  622.1 1(a)(2)  are  deemed 
to  have  been  harvested  from  the  EEZ. 

7.  Section  625.22  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

$  625.22    Time  rastrtetlons. 

Owners  and  operators  of  vessels  that 
are  not  eligible  for  a  commercial 
(moratorium)  permit  under 
§  622.1 1(a)(1)  of  this  chapter  and 
fishermen  subject  to  the  possession 
limit  may  fish  for  summer  flounder  only 
during  the  period  May  15th  to 
September  30th.  •  •  • 

8.  Section  625.23  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  625.23    Minimum  sizes. 

(a)  The  minimum  size  for  summer 
flounder  is  13  inches  (33  cm)  total 
length  for  all  vessels  issued  a 
commercial  (moratorium)  permit  under 
§  622.11(a)(1)  of  this  chapter,  except  on 
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board  party  and  charter  boats  carrying 
passengers  for  hire  or  carrying  more 
than  three  crew  members,  if  a  charter 
boat,  or  more  than  five  crew  members, 
if  a  party  boat; 

(b)  The  minimum  size  for  summer 
flounder  is  14  inches  (35.6  cm)  total 
length  for  all  vessels  that  do  not  qualify 
for  a  commercial  (moratorium)  permit, 
or  for  party  and  charter  boats  holding 
commercial  (moratoriimi)  permits,  but 
fishing  with  passengers  for  hire  or 
carrying  more  than  three  crew  members, 
if  a  charter  boat  or  more  than  five  crew 
members,  if  a  party  boat. 

9.  Section  625.24  is  amended  by 
revising  paragraphs  (a),  (b)(1) 
introductory  text  and  (b)(l)(ii)  to  read  as 
follows: 

§625.24    Qearrestrlctlont. 

(a)  General.  Otter  trawlers  whose 
owners  are  issued  a  permit,  including  a 
commercial  (moratoriimi)  permit,  under 
§  622.11(a)(1)  of  this  chapter  that  land  or 
possess  100  or  more  pounds  (45.4  or 
more  kg)  of  summer  flounder,  per  trip, 
must  fish  with  nets  that  have  a 
minimum  mesh  size  of  S^/z  inches  (14.0 
cm)  diamond  mesh  or  6  inches  (15.2 
cm)  square  mesh  applied  throughout  the 
codend  for  at  least  75  continuous 
meshes  forward  of  the  terminus  of  the 
net,  or,  for  codends  with  less  than  75 
meshes,  the  minimum-mesh-size 
codend  must  be  a  minimum  of  one-third 
of  the  net,  measured  from  the  terminus 
of  the  codend  to  the  head  rope, 
excluding  any  turtle  excluder  device 
extension. 

(b)*  *  • 

(1)  Vessels  issued  a  permit  imder 
paragraph  (b)  of  §  625.4  and  fishing  from 
1  November  through  30  April  in  the 
"exemption  area"  •  *  • 

(i)'  •  • 

Lii)  Vessels  issued  a  permit  under 
paragraph  (b)  of  §  625.4  may  transit  the 
area  west  and  south  of  the  line 
described  in  paragraph  (b)(1)  of  this 
section  if  the  vessel's  fishing  gear  is 
stowed  in  a  manner  prescribed  under  50 
CFR  651.20(f)  so  that  it  is  not  "available 
for  immediate  use"  outside  the 
exempted  area. 

10.  Section  625.25  is  amended  by 
revising  paragraph  (a)  and  the  first 
sentence  of  paragraph  (d)  to  read  as 
follows: 

1625.25    PotMSslon  limit 

(a)  No  person  shall  possess  more  than 
six  summer  flounder  in.  or  harvested 
from,  the  EEZ  unless  that  person  is  the 
owner  or  operator  of  a  fishing  vessel 
issued  a  commercial  (moratorium) 
permit  under  §  622.11(a)(1)  of  this 


chapter.  Persons  on  board  a  commercial 
vessel  that  is  not  eligible  for  a 
commercial  (moratorium)  permit  imder 
§  622.11(a)(1)  of  this  chapter  are  subject 
to  this  possession  Umit.  The  owner  and 
operator  and  crew  of  a  charter  or  party 
boat  issued  a  commercial  (moratorium) 
permit  under  §  622.11(a)(1)  of  this 
chapter  are  not  subject  to  the  possession 
limit  when  not  carrying  passengers  for 
hire  and  when  the  crew  size  does  not 
exceed  five  for  a  party  boat  or  three  for 
a  charter  boat. 

(d)  Owners  and  operators  of  otter 
trawlers  issued  a  permit,  including  a 
commercial  (moratorium)  permit,  under 
§  622.11(a)(1)  and  fishing  with,  or 
possessing  on  board,  nets  or  pieces  of 
net  that  do  not  meet  the  minimum 
mesh-size  requirements,  except  pieces 
of  netting  no  larger  than  3  feet  square 
(0.9  m  square)  that  may  be  necessary  to 
repair  smaller  mesh  sections  of  the  net 
forward  of  the  terminal  portion  of  the 
net  to  which  the  minimum  mesh-size 
requirement  applies,  may  not  possess 
more  than  100  pounds  (45.4  kg)  of 
summer  flounder.  •  •  • 

11.  Section  625.26  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 

S  625.26    Sea  tampler  program. 

(a)  Request  to  take  sea  sampler  The 
Regional  Director  may  request  a  fishing 
vessel  issued  a  permit  under  §  622.11  of 
this  chapter  to  take  on  board  an  observer 
or  sea  sampler  to  accompany  the  vessel 
on  all  fishing  trips  conducted  during  the 
period  specified  in  the  request.  *  *  • 

12.  Section  625.27  is  amended  by 
revising  the  first  sentence  of  paragraph 
(h)(1)  to  read  as  follows: 

§  625.27    Sea  turtle  conservation. 

(h)  •  *  • 

(1)  Request  to  take  observer.  The 
Regional  Director  may  request  a  fishing 
vessel  issued  a  commercial 
(moratorium)  permit  xmder 
§  622.11(a)(1)  of  this  chapter  to  take  on 
board  an  observer  to  accompany  the 
vessel  on  all  fishing  trips  conducted 
during  the  period  specified  in  the 
request.  •  •  • 


PART  628— ATLANTIC  BLUEFISH 
nSHERY 

13.  The  authority  citation  for  50  CFR 
part  628  continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  seq. 

14.  Section  628.4  is  revised  to  read  as 
follows: 


}  628.4    Permits  and  fees. 

Any  person  selling  Atlantic  bluefish 
harvested  in  the  EEZ  must  have  a  valid 
jiermit  issued  pursuant  to  the  provisions 
of  §§  622.12(a),  622.31,  622.32  and 
622.34  of  this  chapter. 

15.  Section  628.5  is  amended  by 
revising  paragraphs  (a)  and  (c)  through 
(g)  to  read  as  follows: 

S  628.5    Prohibition*. 

*  *  * 

(a)  Possess  in,  or  harvest  from,  the 
EEZ,  Atlantic  bluefish  in  excess  of  the 
daily  possession  limit  specified  in 
§  628.21,  unless  the  person  in 
possession  has  a  permit  meeting  the 
requirements  of  §622. 12(a)  of  this 
chapter; 

(c)  Fish  imder  a  permit  meeting  the 
requirements  of  §  622.12(a)  of  this 
chapter  in  violation  of  a  notice  of 
restriction  published  under  §  628.22; 

(d>  Fish  in  the  EEZ  under  a  permit 
meeting  the  requirements  of  §  622.12(a) 
of  this  chapter  during  a  closure  under 
§628.23; 

(e)  Fail  to  report  to  the  Regional 
Director,  within  15  days,  any  change  in 
the  information  in  the  apphcation  for  a 
permit  under  §  622.12  of  this  chapter; 

(f)  Fail  to  present  any  permit  meeting 
the  requirements  of  §  622.12(a)  of  this 
chapter  upon  the  request  of  an 
authorized  officer; 

(g)  Sell  any  Atlantic  bluefish 
harvested  from  the  EEZ  unless  the  seller 
has  a  permit  that  meets  the 
requirements  of  §  622.12(a)  of  this 
chapter; 

16.  Section  628.21  is  amended  by 
revising  paragraphs  (a)(1),  (a)(2),  and  the 
first  two  sentences  of  paragraph  (a)(4)  to 
read  as  follows: 

§628.21    Possession  limit 

(a)  •  •  * 

(1)  No  person  shall  possess  more  than 
ten  bluefish  unless  he/she  has  a  permit    • 
meeting  the  requirements  of  §  622.12(a) 
of  this  chapter. 

(2)  Bluefish  caught  while  in 
possession  of  a  permit  meeting  the 
requirements  of  §  622.12(a)  of  this 
chapter  must  be  kept  separate  from  the 
pooled  catch  and  in  the  possession  of 
the  permit  holder  at  all  times. 

(4)  Atlantic  bluefish  harvested  from 
party  and  charter  boats  or  other  vessels 
carrying  more  than  one  person  may  be 
commingled.  Compliance  with  the  daily 
possession  limit  will  be  determined  by 
dividing  the  number  of  Atlantic  bluefish 
on  board  by  the  number  of  persons  on 
board,  provided,  however,  that  if  a 


person  or  persons  on  board  are  fishing 
under  a  permit  meeting  the 
requirements  of  §622. 12(a)  of  this 
chapter,  his/her  catch  shall  not  be 
counted  for  determining  compliance 
with  the  possession  limit  if  it  is 
maintained  in  the  possession  of  such 
person(s).  *  •  • 


PART  649— AMERICAN  LOBSTER 
FISHERY 

17.  The  authority  citation  for  50  CFR 
part  649  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

18.  Section  649.4  is  revised  to  read  as 
follows: 

§  649.4    Vessel  permits.   - 

Any  vessel  of  the  United  States 
Tishing  for  American  lobster  in  the  EEZ 
must  obtain  a  permit  issued  pursuant  to 
§§  622.13(a),  and  622.31  through  622.34, 
inclusive,  of  this  chapter. 

19.  Section  649.6  is  revised  to  read  as 
follows: 

§549.6    Vessel  identification. 

Each  fishing  vessel  subject  to  this  part 
must  comply  with  the  provisions  of 
§  622.5  of  this  chapter. 

20.  Section  649.7  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  (a)(7).  (b)(1).  (b)(2).  (b)(3.  (b)(5)  and 
(c)  to  read  as  follows: 

S  649.7    Proiiibitions. 

(a)  In  addition  to  the  general 
prohibitions  specified  in  §620.7  of  this 
chapter,  it  is  unlawful  for  any  person 
issued  a  permit  under  §  622.13  of  this 
chapter,  or  for  any  person  Hshing  in  the 
EEZ,  to  do  any  of  the  following: 

(7)  Fail  to  afHx  and  maintain 
permanent  markings  as  required  by 
§622.5  of  this  chapter. 

(b)*   •  • 

(1)  Use  any  vessel  for  taking,  catching, 
harvesting,  fishing  for,  or  landing  of  any 
American  lobster  in,  or  from,  the  EEZ 
unless  the  vessel  or  operator  has  a  valid 
permit  issued  under  §  622.13  of  this 
chapter,  and  the  permit  is  aboard  the 
vessel. 

(2)  Make  any  false  statement  in 
connection  with  an  application  under 
§  622.13  of  this  chapter;  or  to  fail  to 
report  to  the  Regional  Director,  within 
15  days,  any  change  in  the  information 
contained  in  a  permit  application  for  a 
vessel. 

(3)  Possess,  have  custody  or  control 
of,  ship,  transport,  offer  for  sale,  sell, 
purchase,  land,  import  or  export  any 
American  lobster  taken  or  retained  in 
violation  of  the  Magnuson  Act,  this  part, 


part  622  of  this  chapter,  or  any  other 
regulation  under  the  Magnuson  Act. 

(5)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means  a  lawful 
investigation  or  search  by  an  authorized 
officer  in  the  process  of  enforcing  this 
part  or  part  622  of  this  chapter. 

(c)  The  possession  of  egg-bearing 
female  American  lobsters,  V-notched 
female  American  lobsters,  or  American 
lobsters  that  are  smaller  than  the 
minimum  size  set  forth  in  §  649.20(b)  of 
this  part,  will  be  prima  facie  evidence 
that  such  lobsters  were  taken  or 
imported  in  violation  of  these 
regulations.  Evidence  that  such  lobsters 
were  harvested  by  a  vessel  not  holding 
a  permit  under  §  622.13  of  this  chapter 
that  fished  exclusively  within  state  or 
foreign  waters  will  be  sufficient  to  rebut 
the  presumption. 

21.  Section  649.20  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§649.20    Harvesting  and  landing 
requirements. 

(a)  Conditions.  By  accepting  a  Federal 
permit  or  a  state  permit  endorsed  for 
EEZ  fishing,  the  permittee  agrees  that 
any  lobster  found  on  board,  buoyed  in 
a  container  or  landed  by  a  vessel  with 
a  permit  issued,  authorized,  or  required 
by  this  part  and/or  part  622  of  this 
chapter  will  be  treated  as  if  it  had  been 
harvested  in  the  EEZ  subject  to  these 
regulations. 

22.  Section  649.22  is  amended  by 
revising  paragraph  (a)(1)  and  the  first 
sentence  of  paragraph  (a)(3)  to  read  as 
follows: 

§  649.22    Exemption  and  area  closure. 

(a)*  •  • 

(1)  Upon  the  recommendation  of  the 
New  England  Fishery  Management 
Council,  the  Regional  Director  may 
exempt  any  person  or  vessel  from  the 
requirements  of  this  part  and/or  part 
622  of  this  chapter  for  the  conduct  of 
research  or  education  beneficial  to  the 
lobster  resource  or  lobster  fishery. 

(3)  Each  vessel  participating  in  any 
exempt  activity  is  subject  to  all 
provisions  of  this  part  and/or  part  622 
of  this  chapter  except  those  necessarily 
relating  to  the  purpose  and  nature  of  the 
exemption.  *  *  * 


PART  650— ATLArfTIC  SEA  SCALLOP 
FISHERY 

23.  The  authority  citation  for  50  CFR 
part  650  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 


24.  Section  650.4  is  revised  to  read  as 
follows: 

§650.4    Vessel  permita. 

Any  vessel  of  the  United  States 
harvesting  Atlantic  sea  scallops  in 
quantities  greater  than  5  bushels  (176.2 
1)  in  the  shell  or  40  pounds  (18.2  kg)  of 
shucked  scallop  meats  per  trip  must 
obtain  a  permit  issued  pursuant  to 
§§622.14,  and  622.31  through  622.34 
inclusive,  of  this  chapter. 

25.  Section  650.6  is  revised  to  read  as 
follows: 

§650.6    Vessel  identification. 

Each  fishing  vessel  subject  to  this  part 
must  comply  with  the  provisions  of 
§  622.5  of  this  chapter. 

26.  Section  650.7  is  amended  by 
revising  paragraphs  (d),  (e),  (fl.  and  (h) 
to  read  as  follows: 

§650.7    Prohibitiona. 


(d)  Use  any  vessel  for  taking,  catching, 
harvesting,  or  landing  any  Atlantic  sea 
scallops  in  excess  of  the  amounts 
prescribed  in  §  622.14(a)  of  this  chapter, 
unless  the  vessel  has  a  valid  permit 
issued  under  §  622.14(a)  of  this  chapter, 
and  the  permit  is  on  board  the  vessel. 

(e)  Make  any  false  statement  in 
connection  with  an  application  under 
§  622.14(a)  of  this  chapter,  or  to  fail  to 
report  to  the  Regional  Director,  within 
15  days,  any  change  in  the  information 
contained  in  a  permit  application  for  a 
vessel. 

(f)  Fail  to  affix  and  maintain 
permanent  markings  as  required  by 
§622.5  of  this  chapter. 

«        *        *        «        * 

(h)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means  a  lawful 
investigation  or  search  by  an  authorized 
officer  in  the  process  of  enforcing  this 
part  and/or  part  622  of  this  chapter. 

27.  Section  650.22  is  amended  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 

§  650.22    Review  of  resource  statua; 
temporary  adjustment  of  standards. 

•         •         •         •        * 

(b)  •   •   • 

(4)  The  Regional  Director  may  modify 
his  recommendation  on  the  basis  of 
comments  from  the  Council  or  the 
public.  After  consideration  of  the  full 
record,  the  Regional  Director  may  adjust 
the  standards  contained  in  §  650.20  and 
will  publish  in  the  Federal  Register 
notice  of  such  change  and  the  date 
when  the  adjusted  standard  will  revert 
to  a  30  meat  count.  Notice  of  any  such 
adjustment  will  be  mailed  to  each 
holder  of  a  permit  issued  under  §  622.14 
of  this  chapter. 
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28.  Section  650.23  is  amended  by 
revising  paragraph  (a)  and  the  first 
sentence  of  paragraph  (c)  to  read  as 
follows: 

§  650^    Experimental  ftohlng  exemption. 

(a)  Upon  the  recommendation  of  the 
Council,  the  Regional  Director  may 
exempt  any  person  or  vessel  from  the 
requirements  of  this  part  and/or  part 
622  of  this  chapter  for  the  conduct  of 
experimental  fishing  beneficial  to  the 
management  of  the  sea  scallop  resource 
or  fishery. 

(c)  Each  vessel  participating  in  any 
exempted  experimental  fishing  activity 
is  subject  to  all  provisions  of  this  part 
and  part  622  of  this  chapter  except  those 
necessarily  relating  to  the  purpose  and 
nature  of  the  exemption.  •   •  • 

29.  Section  650.25  is  amended  by 
revising  paragraph  {b)(2)  to  read  as 
follows: 

§  650.25    Modification  of  offloading  period. 

(b)  •  •  • 

(2)  Be  mailed  to  each  holder  of  a 
permit  issued  under  §622. 14(a)  of  this 
chapter. 

PART  651— NORTHEAST 
MULTISPECIES  FISHERY 

30.  The  authority  citation  for  50  CFR 
part  651  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

31.  Section  651.4  is  revised  to  read  as 
follows: 

1651.4    Veseel  pwmits. 

(a)  Each  vessel  of  the  United  States 
fishing  for  muhispecies  finfish,  except 
commercial  vessels  fishing  exclusively 
within  state  waters  and  recreational 
fishing  vessels,  must  obtain  a  permit 
pursuant  to  §§  622.15(a).  and  622.31 
through  622.34  inclusive,  of  this 
chapter. 

(b)  Exempted  fisheries  program.  Any 
permit  holder  may  initially  request 
entry  into  the  exempted  fisheries 
program  under  §  651.22  by  telephoning 
508-281-9335.  The  permit  holder  must 
give  his/her  name,  vessel  name,  vessel 
permit  nimiber,  the  specific  exemption 
requested,  the  starting  date  and 
e^imated  duration  of  participation  In 
the  program,  and  the  area  of  operation. 
The  permit  holder  must  have  the  letter 
of  certification,  which  will  be  issued 
within  1  week,  aboard  at  all  times  while 
engaged  in  an  exempted  fishery. 

32.  Section  651.6  is  revised  to  reed  as 
follows: 


1 651 .6  Veaee4  IdanttflcaHon. 

Each  fishing  vessel  subject  to  this  part 
must  comply  with  the  provisions  of 
§  622.5  of  this  chapter. 

33.  Section  651.7  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  (a)(2),  {b)(l),  (b)(7),  (b)(10),  (c)  and 
the  first  two  sentences  of  paragraph  (d) 
to  read  as  follows: 

1651.7  Prohlbltlont. 

(a)  In  addition  to  the  general 
prohibitions  specified  in  §620.7  of  this 
chapter,  it  is  unlawful  for  any  person 
owning  or  operating  a  vessel  issued  a 
permit  vmder  §622. 15(a)  of  this  chapter 
to  do  any  of  the  following: 
•        •        •       .  •        • 

(2)  Fail  to  affix  and  maintain 
permanent  markings  as  required  by 
§  622.5  of  this  chapter. 

(b)*  •  • 

(1)  Use  any  vessel  of  the  United  States 
(except  recreational  fishing  vessels)  for 
taking,  catching,  harvesting  or  landing 
any  regulated  species  taken  from  the 
EEZ  unless  the  vessel  has  a  valid  permit 
issued  under  part  622  of  this  chapter 
and  the  permit  is  aboard  the  vessel. 

(7)  make  any  false  statement  in 
connection  with  an  application  under 
§  622.15(a)  of  this  chapter. 

(10)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means  a  lawful 
investigation  or  search  by  an  authorized 
officer  in  the  process  of  enforcement  of 
this  part  and/or  part  622  of  this  chapter. 

(c)  It  is  unlawful  to  violate  any  other 
provision  of  this  part  or  part  622  of  this 
chapter,  the  Magnuson  Act,  or  any 
regulations  or  permit  issued  under  the 
Magnuson  Act. 

(d)  Presumption.  The  possession  for 
sale  of  regi'lated  species  that  do  not 
meet  the  minimum  sizes  specified  in 
§651.23  w  llbe  prima  facie  evidence 
that  such  n>gulated  species  were  taken 
or  imported  in  violation  of  these 
regulations.  Evidence  that  such  fish 
were  harvested  by  a  vessel  not  holding 
a  permit  under  part  622  of  this  chapter 
and  fishing  exclusively  within  state 
waters  will  be  sufficient  to  rebut  the 
presumption.  •  •  • 

34.  Section  651.20  is  amended  by 
revising  the  first  sentence  of  paragraph 
(f)  introductory  text  to  read  as  follows: 

§  651 .20    Regulated  mesh  area  and  gear 
llmltatione. 


immediate  use  any  net,  or  any  piece  of 
a  net,  not  meeting  the  requirements 
specified  in  this  section  or  while  in  the 
areas  described  in  paragraph  (a)  of  this 
section.  •   •   • 


35.  Section  651.22  is  amended  by 
revising  paragraph  (b)  (1)  and  the  first 
sentence  of  paragraph  (g)  to  read  as 
follows; 

§651.22    Exempted  fishery  program. 

(b)  •   •  *.  (1)  Any  person  owning  a 
vessel  issued  a  valid  Federal 
multispecies  finfish  permit  may  apply 
to  fish  under  the  exempted  fisheries 
program  by  following  the  procedures  set 
forth  in  §  651.4(b). 

(g)  Expiration  or  withdrawal. 
Participation  in  the  program  expires  at 
the  end  of  the  participation  period 
under  §651. 4(b),  or  when  the  owner's,  or 
vessel's  name  changes,  or  when  a 
participant  who  has  been  duly  operating 
in  the  program  for  at  least  7  days 
notifies  the  Regional  Director  of  his/her 
intent  to  withdraw  from  the  program. 


(f)  Except  as  provided  in  paragraphs 
(b)  and  (d)  of  this  section,  no  vessel 
issued  a  permit  under  §  622.15(a)  of  this 
chapter  may  have  available  for 


PART  652— ATLANTIC  SURF  CLAM 
AND  OCEAN  QUAHOG  FISHERIES 

36.  The  authority  citation  for  50  CFR 
part  652  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

37.  Section  652.4  is  revised  to  read  as 
follows: 

§652.4    Vessel  permits. 

Each  vessel  of  the  United  States 
fishing  for  surf  clams  or  ocean  quahogs. 
except  vessels  taking  surf  clams  or 
ocean  quahogs  for  personal  use  or 
fishing  exclusively  within  state  waters, 
must  obtain  a  permit  issued  pursuant  to 
§§  622.16(a).  and  622.31  through  622.34 
inclusive,  of  this  chapter. 

38.  Section  652.5  is  revised  to  read  as 
follows: 

§  652.5    Deaier/processor  permKs. 

Dealers  and  processors  of  surf  clams 
or  ocean  quahogs  must  obtain  a  permit 
issued  pursuant  to  §§ 622.16(b),  and 
622.31  through  622.34  inclusive,  of  this 
chapter. 

39.  Section  652.6  is  revised  to  read  as 
follows: 

§  652.6    Recordkeeping  and  reporting. 

Any  person  issued  a  dealer  permit 
under  §622. 16(b)  of  this  chapter  must 
comply  with  the  recordkeeping  and 
reporting  provisions  of  §  622.42  of  this 
chapter. 
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40.  Section  652.7  is  revised  to  read  as 
follows: 

S«52.7    VesMltdcntiflcation. 

Each  fishing  vessel  subject  to  this  part 
must  comply  with  the  provisions  of 
§622.5  of  this  chapter. 

41.  Section  652.8  is  amended  by 
revising  paragraphs  (a),  (b)  introductory 
text,  a))(2).  (c)(3).  (c)(4).  (c)(5).  (c)(10). 
(c)(13).  (c)(16)  and  (c)(20)  to  read  as 
follows: 

S  652.8    Prohibitions. 

(a)  In  addition  to  the  general 
prohibitions  specified  in  part  620  of  this 
chapter,  it  is  unlawful  for  any  person 
owning  or  operating  a  vessel  issued  a 
permit  imder  §  622.16(a)  of  this  chapter 
to  land  or  possess  any  surf  clams  that  do 
not  meet  the  minimum  sizes  specified 
in  §  652.22,  except  when  fishing 
exclusively  within  state  waters  as 
provided  in  §622. 16(a)(2)  of  this 
chapter. 

(b)  It  is  unlawful  for  any  person 
owning  or  operating  a  vessel  issued  a 
permit  under  §  622.16(a)  of  this  chapter, 
or  issued  an  allocation  permit  under 

§  652.20,  to  do  any  of  the  following: 

•  •        *        •        • 

(2)  Transfer  any  surf  clams  or  ocean 
quahogs  to  any  person  for  a  commercial 
purpose  other  than  transport,  unless 
that  person  has  a  permit  issued  under 

§  622.16(b). 

(c)  *  •  * 

(3)  Use  a  vessel  of  the  United  States 
for  taking,  catching,  harvesting,  or 
landing  any  surf  clams  or  ocean  quahogs 
taken  from  the  E£Z  unless  the  vessel  has 
a  valid  permit  required  under  this  part 
and/or  part  622  of  this  chapter  and  the 
permit  is  aboard  the  vessel  and  has  not 
been  siurendered,  revoked,  or 
suspended; 

(4)  Offload,  cause  to  be  offloaded,  sell 
or  buy  any  surf  clams  or  ocean  quahogs, 
whether  on  land  or  at  sea,  as  an  owner, 
operator,  dealer,  processor,  buyer,  or 
receiver  in  the  surf  clam  or  ocean 
quahog  fishery,  without  preparing  and 
submitting  the  documents  required  by 
§622.42  of  this  chapter; 

[Z]  Alter,  erase,  or  mutilate  any  permit 
issued  under  §  622.16  of  this  chapter,  or 
§652.20; 

(10)  Possess  surf  clams  taken  in 
violation  of  the  size  limits  prescribed  in 
§652.22.  unless  taken  consistently  with 
§  622.16(a)(2)  of  this  chapter; 

•  •        •        •        * 

(13)  Fail  to  submit  or  maintain 
information,  or  to  submit  or  maintain 
false  information  in  records  and  reports 
required  to  be  kept  or  filed  under 
§622.42  of  this  chapter; 


(16)  Receive,  for  a  commercial 
purpose  other  than  transport,  surf  clams 
or  ocean  quahogs  landed  imder  an 
allocation  pursuant  to  §652.20  without 
a  permit  issued  under  §  622.16(b)  of  this 
chapter; 
•        •        •        •        * 

(20)  Violate  any  other  provision  of  the 
Magnuson  Act,  these  regulations,  or  any 
applicable  permit  issued  under  §  622.16 
of  this  chapter,  or  §652.20. 

42.  Section  652.12  is  amended  by 
revising  the  first  two  sentences  of 
paragraph  (h)  to  read  as  follows: 

§652.12    Cag*  Idmtification. 

(h)  Presumptions.  Surf  clams  or  ocean 
quahogs  foimd  in  cages  without  a  valid 
state  tag  are  deemed  to  have  been 
harvested  in  the  EEZ,  and  are  part  of  an 
individual's  allocation.  This  shall  not 
apply  if  the  individual  can  demonstrate 
that  he/she  has  surrendered  his/her 
Federal  vessel  permit  issued  imder 
§  622.16(a)  of  this  chapter  and  has 
conducted  fishing  operations 
exclusively  withki  waters  under  the 
jurisdiction  of  any  state.  *  •  • 

43.  Section  652.24  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

S  652.24    Shucking  at  aea. 

(a)*  •  • 

(4)  The  observer  specified  by  the 
Regional  Director  shall  certify  at  the  end 
of  each  trip  the  amoimt  of  surf  clams  or 
ocean  quahogs  harvested  in  the  shell  by 
the  vessel.  Such  certification  shall  be 
made  by  the  observer's  signature  on  the 
daily  fishing  log  required  by  §  622.42  of 
this  chapter. 


PART  655— ATLANTIC  MACKEREL, 
SQUID,  AND  BUTTERFISH  RSHERIES 

44.  The  authority  citation  for  50  CFR 
part  655  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  etseq. 

45.  Section  655.4  is  revised  to  read  as 
follows: 

S  655.4    Vessel  permit*. 

Each  vessel  of  the  United  States  that 
catches  Atlantic  mackerel,  lUex  and 
Loligo  squid,  or  butterfish  must  obtain  a 
permit  issued  pursuant  to  §§  622.17(a) 
and  622.31  through  622.34,  inclusive,  or 
this  chapter  except  vessels  used  by 
recreational  fishermen  taking  Atlantic 
mackerel,  Illex  and  Loligo  squid,  or 
butterfish  for  the  personal  use  of  such 
recreational  fishermen. 

46.  Section  655.6  is  revised  to  read  as 
follows: 


S  655.6    Vessel  Identification. 

Each  fishing  vessel  subject  to  this  part 
must  comply  with  the  provisions  of 
§  622.5  of  this  chapter. 

47.  Section  655.7  is  amended  by 
revising  paragraphs  (a)  through  (d),  (g) 
and  (i)  to  read  as  follows: 

S  655.7    Prohibitions. 


(a)  To  fish  commercially  for  Atlantic 
mackerel,  squid,  and  butterfish  without 
a  permit  issued  pursuant  to  §  622.17(a) 
of  this  chapter. 

(b)  To  use  any  vessel  for  taking, 
catching,  harvesting,  or  landing  of  any 
Atlantic  mackerel,  squid,  or  butterfish 
(except  as  provided  in  §  622.17(a)  of  this 
chapter)  unless  the  vessel  has  on  board 
a  valid  permit  issued  under  §  622.17(a) 
of  this  chapter. 

(c)  To  fail  to  report  to  the  Regional 
Director  within  15  days  any  change  in 
the  information  contained  in  the  permit 
application  for  a  vessel,  as  specified  in 
§  622.33(a)  of  this  chapter. 

(d)  To  falsify  or  fail  to  affix  and 
maintain  vessel  markings  as  required  by 
§622.5  of  this  chapter. 

(g)  Violate  any  other  provision  of  this 
part  and/or  part  622  of  this  chapter,  the 
Magnuson  Act,  any  notice  issued  under 
subpart  B  of  this  part,  or  any  other 
regulation  or  permit  promulgated  under 
the  Magnuson  Act. 
*        •        •        •        • 

(i)  To  interfere  with,  obstruct,  delay, 
or  prevent  by  any  means  a  lawful 
investigation  or  search  by  an  authorized 
officer  conducted  in  the  process  of 
enforcing  this  part  and/or  part  622  of 
this  chapter. 

(FR  Doc  93-25184  Filed  10-13-93;  8:45  am] 
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50  CFR  Part  646 

South  Atlantic  Fishery  Management 
Council  (Council);  Snapper-Grouper 
Regulations;  Public  Hearings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  pubUc  hearings  and 

request  for  comments. 

SUIMMARY:  The  Council  will  hold  pubhc 
hearings  and  provide  a  comment  period 
to  soUcit  public  input  on  proposed 
snapper-grouper  regulations  contained 
in  draft  Amendment  7  to  the  Fishery 
Management  Plan  for  the  Snapper- 
Grouper  Fishery  of  the  South  Atlantic 
(FMP)  (includes  the  regulatory  impact 
review,  initial  regulatory  flexibility 
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analysis  determination,  and 
environmental  assessment). 
DATES:  Written  comments  must  be 
received  by  October  27, 1993.  All  public 
hearings  will  be  held  from  7  p.m.  to  10 
p.m.  (except  Atlantic  Beach.  NC,  which 
will  be  held  6:30  p.m.  to  9  p.m.).  as 
follows: 

1.  Tuesday,  October  19.  1993.  in 
Jacksonville  Beach.  Florida; 

2.  Wednesday.  October  20. 1993.  in 
Savannah,  Georgia; 

3.  Monday.  October  25. 1993,  in 
Charleston,  South  Carolina; 

4.  Monday,  November  1. 1993,  in 
Atlantic  Beach.  North  Carolina. 

ADDRESSES:  Comments  should  be 
addressed  to  Robert  K.  Mahood. 
Executive  Director.  South  Atlantic 
Fishery  Management  Council.  One 
Southpark  Circle,  suite  306.  Charleston. 
SC  29407-4699. 

The  hearings  will  be  held  at  the 
following  locations: 

1.  Jacksonville  Beach — Holiday  Inn 
Oceanfront.  1617  N.  First  Street. 
Jacksonville  Beach.  Florida  (904-249- 
9071). 

2.  Savannah — Holiday  Inn  Mid-Town, 
7100  Abercom  Street.  Savannah. 
Georgia  (912-352-7100). 

3  Charleston— Town  *  Country  Inn, 
2008  Savannah  Highway,  Charleston. 
South  Carolina  (803-571-1000). 
4.  Atlantic  Beach — Sheraton  Atlantic 
Beach  Res<)rt.  Salter  Path  Road, 
Atlantic  Beach,  North  Carolina  (919- 
240-1155). 
FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Knight,  Public  Information 
Officer.  South  Atlantic  Fishery 
Management  Council  (803-571-4366. 
fax:  803-769-4520). 
SUPPLEMENTARY  INFORMATION:  The 
Council  is  soliciting  comments  on  the 
following: 


•  Establish  a  bjrcatch  allowance  and 
trip  limits  for  red  porgy. 

•  Restrict  harvest  oTgag  grouper 
January  through  March  annually. 

•  Require  seafood  dealers  who  handle 
snapper  and  grouper  to  obtain  a  federal 
dealer  permit.  A  seafood  dealer  would 
only  be  allowed  to  purchase  snapper 
and  grouper  from  permitted  fishermen. 
Permitted  fishermen  would  only  be 
allowed  to  sell  to  permitted  dealers. 
This  would  result  in  requiring  the 
federal  commercial  permit  (50  percent 
earned  income  or  $20,000  gross  sales)  to 
.sell  bag-limit  caught  fish. 

•  AUow  a  part-time  permit  for 
fishermen  who  do  not  qualify  for  a 
commercial  permit.  These  fishermen 
would  be  considered  part-time 
commercial  fishermen,  however,  they 
would  be  restricted  to  the  recreational 
bag  limits. 

•  Change  prohibition  on  bottom 
longline  gear  in  the  snapper-grouper 
fishery  from  south  of  Cape  Canaveral, 
Florida,  to  south  of  St.  Lucie  Inlet. 
Florida. 

Additional  comments  are  being 
accepted  on  the  following  proposed 
measures,  which  were  deferred  from 
Amendment  6  (approved  in  August 
1993).  These  proposals  would  also  be 
included  in  Amendment  7. 

•  Require  charterboats  and  headboats 
to  obtain  a  federal  snapper-grouper 
permit. 

•  Allow  a  maximum  of  two 
possession  limits  for  all  charter  and 
headboats  on  multi-day  trips  regardless 
of  the  number  of  captains  on  board. 

•  Maintain  the  crew  requirement  of 
three  unless  a  vessel  possesses  a 
certificate  of  inspection,  in  which  case 
crew  size  is  limited  to  the  crew  number 
on  the  certificate. 

•  Maintain  current  minimum  size  and 
bag  limit  for  red  snapper. 


•  Continue  prohibition  on 
commercial  harvest  of  greater  amberjack 
during  April  south  of  Cape  Canaveral. 
Florida.  However,  sale  would  be 
prohibited  in  the  area  south  of  Cape 
Canaveral. 

•  Impose  no  restrictions  on  white 
grunt  at  this  time. 

•  Establish  a  12-inch  fork  length 
minimum  size  limit  for  hogfish  and 
include  in  the  lO-snapper  aggregate  bag 
limit. 

•  Impose  no  restrictions  on  gray 
triggerfish  at  this  time. 

•  Increase  mutton  snapper  minimum 
size  limit  from  12  inches  total  length  to 
16.  and  consider  possibility  of  a  two- 
fish  bag  limit.  Maintain  May-June 
prohibition  on  harvest  above  the  bag 
limit. 

•  Impose  no  new  restrictions  on 
cubera  or  yellowtail  snapper  at  this 
time. 

•  Prohibit  use  of  explosive  charges 
(including  powerheads)  to  harvest 
species  in  snapper-grouper  management 
unit  in  federal  waters  off  South 
Carolina. 

•  Require  that  black  sea  bass  pots  be 
tended  (taken  out  on  a  vessel  and 
brought  back  at  the  end  of  a  trip). 

These  hearings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Carrie  Knight  at 
the  above  Council  address  by  October 
14. 1993. 

Dated;  October  8. 1993. 
Joe  P.  Clem, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  93-25249  Filed  10-13-93;  8:45  am) 
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DEPARTMEffT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Octobers,  1993. 

The  Department  of  Agriculture  has 
subinitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35}  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information; 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  numbers),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  ofresponses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM.  Room  404-W  Admin. 
Bldg.,  Washington,  DC  20250,  (202) 
690-2118. 


Reinstatement 

•  Rural  Electrification  Administration 
Preloan  Procedures  and  Requirements 

for  Telephone  Program 
REA  Forms  490.  494,  495,  507,  567.  569 
On  occasion 
Small  businesses  or  organizations;  855 

responses;  7177  hours 
Jon  Claffey.  (202)  720-9539. 
Larry  K.  Roberaon, 
Deputy  Department  aearance  Officer. 
[PR  Doc.  93-25247  Filed  10-13-93;  8:45  am] 

BIUJNG  CODE  Mie-Ot-M 


Animal  and  Plant  Health  Inspection 
Service 

[Docket  Na  93-133-1] 

Receipt  of  a  Permit  Application  for 
Release  Into  the  Environment  of 
Genetically  Engineered  Organisms 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  pubhc 
that  an  appUcation  for  a  permit  to 
release  genetically  engineered 
organisms  into  the  environment  is  being 
reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
appUcation  has  been  submitted  in 
accordance  with  7  CFR  part  340,  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

ADDRESSES:  Copies  of  the  application 
referenced  in  this  notice,  writh  any 
confidential  business  information 
deleted,  are  available  for  public 
inspection  in  room  1141,  South 
Building,  U.S.  Department  of 
Agricultxire,  14th  Street  and 
Independence  Avenue  SW., 


Washington,  IX.  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  an  application  are  encouraged  to 
call  ahead  on  (202)  690-2817  to 
faciUtate  entry  into  the  reading  room. 
You  may  obtain  copies  of  the 
documents  by  writing  to  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

FOR  FURTHER  MFORMATKM  CONTACT:  Dr. 
Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits,  Biotechnology. 
Biologies,  and  Environmental 
Protection,  APHIS.  USDA,  room  850, 
Federal  Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782,  (301)  436-7612. 

SUPPLEMENTARY  INFORMATION:  The 

regulations  in  7  CFR  part  340. 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Beheve  Are  Plant  Pests."  require  a 
person  to  obtain  a  i>ermit  before 
Introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  Into  the  United  States 
certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  application  for  a  permit  to 
release  genetically  engineered 
organisms  into  the  environment: 


Application  No. 

Applicant 

Date 
received 

Organisms 

ReWteet 
locatfon 

9^-252-1   

Monsanto  Agricultural  Com- 
pany. 

09-09-93 

Potato  plants  genetk^ly  engineered  to  express  resist- 
ance to  potato  leaf  roll  virus. 

FtorWa. 

Done  in  Washington,  DC.  this  8th  day  of 
October  1993. 

Lonnie  J.  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
inR  Doc  93-25248  Filed  10-13-93;  8:45  am] 
BItlJNO  CODE  3410-44-^ 


Forest  Service 

Mono  Tunnel  Geottwrmal  Lease  Area, 
Inyo  National  Forest,  CA;  Intent  To 
Prepare  Environmental  Impact 
Statement 

AGENCY:  Forest  Service,  USDA. 


ACTION:  Notice  of  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  on  a  proposal  to  lease 
geotherroal  resources  on  the  Mono  Lake 
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Ranger  District,  Inyo  National  Forest. 
Mono  County,  California. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  December  1.  1993. 
AOOnESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  Dennis  W.  Martin.  Forest 
Supervisor,  Inyo  National  Forest,  873  N. 
Main  Street,  Bishop,  California  93514. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  sent  to  Vernon  McLean, 
Forest  Geologist,  phone  619-873-2424. 
SUPPLEMENTARY  INFORMATION:  The  Mono 
Tunnel  Geothermal  Lease  Area  is  within 
the  Mono-Long  Valley  Known 
Geothermal  Resource  Area.  Standards 
and  Guidelines  in  the  Inyo  National 
Forest's  Land  and  Resource 
Management  Plan  provide  for  leasing  of 
geothermal  resources  and  require 
analysis  and  documentation  of 
environmental  effects  associated  with 
development  of  geothermal  resources 
before  making  a  leasing  decision.  The 
decision  to  be  made  is  whether  to  lease 
geothermal  resources  in  this  area,  and  if 
so  under  what  conditions. 

The  Forest  Service  will  consider  a 
range  of  reasonable  alternatives.  One 
alternative  will  examine  the  option  of 
not  leasing  geothermal  resources  at  this 
site.  Other  alternatives  will  examine 
various  options  for  leasing  with  surface 
occupancy  restrictions. 

Preliminary  issues  include  the  effects 
of  geothermal  development  on  surface 
and  subsurface  hydrology,  wildlife,  and 
recreation  resources,  and  potential 
conflicts  between  local  and  federal 
pohcy.  The  Bureau  of  Land 
Management  will  cooperate  with  the 
Forest  Service  to  prepare  this 
environmental  impact  statement. 

The  responsible  official  is  Ronald  E. 
Stewart.  Regional  Forester,  Pacific 
Southwest  Region,  630  Sansome  Street, 
San  Francisco.  CA  94111. 

Public  participation  will  be  especially 
important  at  several  points  during  this 
analysis.  The  first  point  is  during  the 
scoping  process  (40  CFR  1501.7).  The 
scoping  process  for  this  proposal  began 
on  September  14,  with  a  public  meeting 
in  Mammoth  Lakes,  California,  hosted 
by  the  Inyo  National  Forest.  Through 
the  end  of  November,  the  Forest  Service 
will  continue  the  scoping  process  to 
obtain  informatioo,  comments,  and 
assistance  from  Federal,  State,  and  local 
agencies  and  other  individuals  or 
organizations  interested  in  or  affected 
by  the  proposed  action.  Information 
obtained  during  scoping  will  be  used  to 
prepare  the  draft  environmental  impact 
statement  (DEIS).  The  most  useful 


information  in  preparing  a  DEIS  will  be 
that  pertaining  to  significant  issues, 
reasonable  alternatives,  potential 
environmental  effects,  and 
identification  of  other  agencies  whose 
cooperation  may  be  needed. 

Individuals  and  agencies  who 
participated  in  the  September  14 
meeting  will  be  kept  informed  about 
progress  on  this  analysis  through 
mailings.  Workshops  and  open  houses, 
if  held,  will  be  announced  locally. 
Federal,  State,  and  local  agencies,  user 
groups,  and  other  organizations  known 
to  be  interested  in  this  action  are  being 
invited  to  participate  in  the  scoping 
process. 

The  DEIS  will  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  is  expected  to  be  available  for 
public  review  by  November  1994.  At 
that  time  the  EPA  will  publish  a  notice 
of  availability  of  the  DEIS  in  the  Federal 
Register. 

The  comment  period  on  the  DEIS  will 
be  45  days  from  the  date  the  EPA 
publishes  the  notice  of  availabiUty  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  DEISs  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
JVRDC.  435  U.S.  519.  533  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  (FEIS) 
may  be  waived  or  dismissed  by  the 
courts.  City  ofAngoon  v.  Model,  803 
F.2d  1016. 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334. 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  FEIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns,  comments  on  the  DEIS  should 
be  as  specific  as  possible.  It  is  also 
helpful  if  comments  refer  to  specific 
pages  or  chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  DEIS  or  the  merits  of 
the  alternatives  formulated  and 
discussed  in  the  DEIS.  Reviewers  may 


wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

After  the  comment  period  ends  on  the 
DEIS,  written  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final 
environmental  impact  statement  (FEIS). 
The  FEIS  is  scheduled  to  be  completed 
by  March  1995.  The  Forest  Service  is 
required  to  respond  in  the  FEIS  to  the 
comments  received  (40  CFR  1503.4). 
The  Regional  Forester  will  consider  the 
comments,  responses,  and 
environmental  consequences  discussed 
in  the  FEIS,  and  applicable  laws, 
regulations,  and  policies  in  making  his 
decision  regarding  leasing  of  geothermal 
resources  in  the  Mono  Tunnel 
Geothermal  Lease  Area.  The  responsible 
official  will  document  the  decision  and 
rationale  in  the  Record  of  Decision.  That 
decision  will  be  subject  to  appeal  under 
36  CFR  part  217. 

Dated:  October  5. 1993. 
Dale  N.  Bonvorth. 

Deputy  Regional  Forester 

IFR  Doc.  93-25041  Filed  10-13-93;  8.45  am] 

MLUNO  CODE  M10-11-M 


Bull  Salvage  Sale  Administrative 
Appeal  Exemption 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice. 

SUMMARY:  On  September  21. 1993. 
District  Ranger.  Michael  G.  Gardner, 
made  a  decision  to  approve  the  logging 
of  fire  killed  timber  in  the  Bull  Basin 
Canyon  area  of  the  Gila  National  Forest, 
Reserve  Ranger  District  in  Catron 
County.  New  Mexico. 

An  estimated  86  MBF  of  timber  on 
170  acres  was  killed  by  fire.  The  Reserve 
Ranger  District  has  completed  an 
environmental  analysis  on  the  impact  of 
salvage  logging  this  timber.  It  will  be 
necessary  to  salvage  this  timber  resource 
in  a  short,  emergency  timeframe  to 
prevent  a  reduction  in  value  due  to 
rapid  deterioration.  If  the  decision 
document  resulting  from  the 
environmental  analysis  is  appealed 
under  36  CFR  part  217.  valuable  time  in 
recovering  this  timber  resource  will  be 
lost.  I  have  therefore  determmed  that, 
pursuant  to  36  CFR  217.4{a)(ll). 
decisions  involving  the  Bull  Salvage 
Sale  are  exempt  from  administrative 
appeal. 

Copies  of  the  Decision  Memo  are 
available  at  the  Reserve  Ranger  District 
Office,  Gila  National  Forest,  Box  170. 
Reserve.  NM  87830. 
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DATES:  This  notice  is  efffectlve  October 
14. 1993. 

ADDRESSES:  Krect  comments  to:  Larry 
Henson,  Regional  Forester, 
Southwestern  Region,  USD  A  Forest 
Service.  517  Gold  Avenue.  SW., 
Albuquerque,  New  Mexico.  87102. 
FOR  FURTHER  INFORMATION  CONTACT: 
Milo  Larson.  Director.  Timber 
Management.  (503)  842-3240.  Direct 
requests  for  a  copy  of  the  appeal 
regulation  to  Pat  Jackson  at  the  above 
address. 

Dated:  September  30, 1993. 
Larry  Henson, 
Begional  Forester. 
[FR  Doc  93-25385  Filed  10-13-93;  9:34  am] 

BILUNO  COOe  S4'H>-tV-M 


DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
C^ce  of  Management  and  Budget 

I  IdOC  has  submitted  to  the  OfBce  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

!  Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Exceptions  to  Reporting 
Requirement  imder  the  IC/DV 
Procedures. 

Agency  Form  Number:  Export 
Administration  Regulations  (EAR) 
Section  775.3(i){3)  and  775.10(g)(2). 

OMB  Approval  Number:  0694-0001. 

Burden:  16  hours. 

Number  of  Respondents:  31. 

Avg  Hours  Per  Response:  30  minutes 
for  reporting;  1  minute  for 
recordkeeping. 

Needs  and  Uses:  This  reporting 
requirement  allows  U.S.  exporters  to 
request  an  exception  to  the  import 
certificate  (or  its  equivalent)  procedure. 
The  requirement  also  covers  requests  for 
exceptions  to  the  delivery  verification 
procedure. 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  small  businesses 
or  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer:  Gary  Waxman, 
(202) 395-7340. 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Procedures  for  Supporting 
Documentation. 

Agency  Form  Number:  Export 
Administration  Regulations  (EAR) 
Section  787.13,  775.10. 


OMB  Approval  Number:  0694-0064. 

Burden:  63  hours. 

Number  of  Respondents:  3358. 

Avg  Hours  Per  Response:  One  minute. 

Needs  and  Uses:  Tnis  collection  of 
information  is  a  recordkeeping 
requirement  whereby  exporters  will 
retain  in  their  files  certain  supporting 
documents  for  a  period  of  five  years. 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  small  businesses 
or  organizations. 

Frequency:  Recordkeeping  and  on 
occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer:  Gary  Waxman, 
(202)  395-7340. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Edward  Michals.  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271,  Department  of  Commerce,  Room 
5312, 14t}-  and  Constitution  Avenue, 
N.W.,  Washington.  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
to  Gary  Waxman.  OMB  Desk  Officer, 
Room  3208,  New  Executive  OfBce 
Building,  Washington,  D.C.  20503. 

Dated:  October  7. 1993. 

Edward  Michals, 

Departmental  Forms  Oearance  Ofpcer,  Office 
of  Management  and  Organization. 

(FR  Doc.  93-25191  Filed  10-13-93;  8:45  am) 

MJJNO  cooc  aeio-cw-p 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Reporting  Requirements  for  a 
Commercial  Fisheries  Exemption  under 
Section  114  of  the  Marine  Mammal 
Protection  Act  (MMPA). 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0648-0225. 

Burden:  128,532. 

Number  of  Respondents:  15,193. 

Avg  Hours  Per  Response:  .042 
(average  nimiber  of  responses  per 
respondent  is  198). 

Needs  and  Uses:  The  MMPA 
mandates  the  protection  of  marine 
manmials  and  makes  their  killing, 
except  under  permit  or  exemption,  a 
violation.  Section  114  authorizes  an 
exemption  for  commercial  fishermen 
provided  they  register  and  report  all 
takings.  This  specific  collection  obtains 


information  oa  the  interactions  between 
fishermen  and  marine  mammals. 
Information  is  required  by  statute  and 
needed  by  the  National  Marine  Fisheries 
Service  to  determine  impacts  on  marine 
mammals. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions,  small  businesses  or 
organizations. 

Frequency:  On  occasion,  annually. 

Respondent's  Obligation:  Mandatory 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals.  DOC 
Forms  Qearance  Officer,  (202)  482- 
3271.  Department  of  Commerce.  Room 
5327, 14di  and  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle,  OMB  Desk  Officer.  Room 
3208.  New  Executive  Office  Building. 
Washington,  D.C.  20503. 

Dated:  October  6, 1993. 
Edward  Michals, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  93-25194  Piled  10-13-93;  8:45  am) 
BKJJNQ  cooe  38te-CW-F 


Bureau  of  Export  Administration 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 

Management  and  Budget  for  clearance 

the  follomng  proposal  for  collection  of 

information  under  the  provisions  of  the 

Paperwork  Reduction  Act  (44  U.S.C 

chapter  35). 

Agency:  Bureau  of  Export 
Administration. 

Titlp.  Report  of  Requests  for  Restrictive 
Trade  Practice  or  Boycott — Single  or 
Miltiple  Transactions. 

Agency  Form  Numbers:  BXA — 621P  and 
BXA— 605  IP. 

0M3  Approval  Number:  0694-0012. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection. 

Burden:  14,771  reporting/recordkeeping 
hours. 

Number  of  Respondents:  1,187. 

Avg  Hours  Per  Response:  One  hour  for 
BXA-612P  and  30  hours  for  BXA- 
605  IP — 1  minute  for  filing  each 
record  retained  (14,529  records). 

Needs  and  Uses:  The  Export 
Administration  Regulations  require 
U.S.  persons  to  report  any  requests 
that  they  have  received  to  take  any 
action  to  comply  with,  further,  or 
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support  an  unsanctioned  foreign 
boycott  against  countries  friendly  to 
the  U.S.  llie  information  provided  by 
firms  is  used  by  BXA  to  monitor 
requests  for  participation  in  foreign 
boycotts,  analyze  changing  trends  for 
purposes  of  deciding  U.S.  poUcy  of 
discouraging  participation  in 
restrictive  trade  practices,  and  to 
initiate  boycott  investigations. 
Affected  Public:  Businesses  or  other  for- 
profit  institutions;  small  businesses  or 
organizations. 
Frequency:  On  occasion. 
Respondent's  Obligation:  Mandatory. 
OMB  Desk  Officer:  Gary  Waxman,  (202) 
395-7340. 

Gipies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5327, 14Ui  and  Constitution  Avenue, 
NW..  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Gary  Waxman,  OMB  Desk  Officer,  room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  September  24, 1993. 
Edward  Michals, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  93-25190  Filed  10-13-93;  8:45  ami 
BlUJNGCOOe  3S10-CW-M 


COMMnTEEFORTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  an  Import  Limit  for 
Certain  Man-Made  Fiber  Textile 
Product*  Produced  or  Manufactured  In 
Jamaica 

October  8, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTK>N:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

limit. 

EFFECTIVE  DATE:  October  15,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Speciahst,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  Umit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INF0RMA110N: 


Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  Government  of  the  United  States 
has  agreed  to  increase  the  1993 
Designated  Consultation  Level  for 
Category  632.  As  a  result,  the  limit  for 
Category  632,  which  is  currently  filled, 
will  re-open. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  57  FR  60512,  published  on 
December  21, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Ronald  L  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Conunittee  for  the  Implementation  of  Textile 
Agreements 

October  8, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  15, 1992,  by  the 
Chairman,  Conunittee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber  and  other  vegetable  fiber 
textiles  and  textile  products,  produced  or 
manufactured  in  )amaica  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1993  and  extends  through 
December  31. 1993. 

Efiiective  on  October  15, 1993,  you  are 
directed  to  amend  the  December  15, 1993 
directive  to  increase  the  limit  for  Category 
632  to  200,000  dozen  pairs  V 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Ronald  L  Levin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  93-25264  Filed  10-13-93;  8:45  am] 
BHJJNQ  CODE  3610-OA-F 


I  The  Umit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31, 1992. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Agricultural  Advisory  Committee 
Meeting 

This  is  to  give  notice,  pursuant  to 
section  10(a)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2,  Section 
10(a)  and  41  CFR  101-«.1015(b),  that 
the  Commodity  Futures  Trading 
Commission's  Agricultural  Advisory 
Committee  will  conduct  a  public 
meeting  on  November  10, 1993  in  room 
326  (Board  Room)  of  the  Stewart  Center 
Building  on  the  campus  of  Purdue 
University,  State  Street,  West  Lafayette. 
Indiana.  The  meeting  will  be  held  from 
8:30  a.m.  to  12:30  p.m.  The  agenda  will 
consist  of: 

Agenda 

I.  Introductory  remarks.  Commissioner 

Joseph  B.  Dial; 
n.  Discussion  of  single  regulator 

concept; 
m.  Discussion  of  Arkansas  Best; 

IV.  Discussion  of  proposed  changes  in 
CME  Uve  cattle  contract; 

V.  Discussion  of  CFTC  4(c)  exemptive 
authority; 

VI.  Discussion  of  USDA's  Options  Pilot 
Program; 

Vn.  Discussion  of  dual  trading; 
Vin.  Discussion  of  1994  Risk 

Management  Summit  for  American 

Agribusiness; 

IX.  Discussion  of  swaps,  hybirds,  and 
derivatives; 

X.  Discussion  of  release  times  for 
USDA's  market  sensitive  reports; 

XI.  Discussion  of  CFTC  paperwork  and 
regulatory  requirements; 

Xn.  Other  Committee  Business;  and 
Xm.  Closing  Remarks  by  Commissioner 

Joseph  B.  Dial. 

The  purpose  df  this  meeting  is  to 
sohcit  the  views  of  the  Committee  on 
the  above-listed  agenda  matters.  The 
Advisory  Committee  was  created  by  the 
Commodity  Futures  Trading 
Commission  for  the  piupose  of  receiving 
advice  and  recommendations  on 
agricultural  issues.  The  purposes  and 
objectives  of  the  Advisory  Committee 
are  more  fully  set  forth  in  the  fifth 
renewal  charter  of  the  Advisory 
Committee. 

The  meeting  is  open  to  the  public. 
The  Chairman  of  the  Advisory 
Committee,  Commissioner  Joseph  B. 
Dial,  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in  his 
judgment,  faciUtate  the  orderly  conduct 
of  business.  Any  member  of  the  pubUc 
who  wishes  to  file  a  written  statement 
with  the  Advisory  Committee  should 
mail  a  copy  of  the  statement  to  the 
attention  of:  the  Commodity  Futures 
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lYading  Commission  Agricultural 
Advisory  Committee  c/o  Kimberly  N. 
Griles,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW.. 
Washington.  DC  20581,  before  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
also  inform  Ms.  Griles  in  writing  at  the 
foregoing  address  at  least  three  business 
days  before  the  meeting.  Reasonable 
provision  will  be  made,  if  time  permits, 
for  an  oral  presentation  of  no  more  than 
five  minutes  each  in  duration. 

Issued  by  the  Commission  in  Washington, 
DC.  on  October  7, 1993. 
lean  A.  Webb, 

Secretary  of  the  Commission. 
IFR  Doc.  93-25208  Filed  10-13-93;  8:45  ami 

BHXiNO  CODE  taSI-OI-M 

II 

DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Vacancies 

AGENCY:  National  Assessment 
Governing  Board,  Education. 
ACTION:  Recommendations  for 
candidates  to  fill  board  vacancies. 

SUMMARY:  The  National  Assessment 
Governing  Board  is  seeking 
recommendations  for  candidates  to  fill 
positions  in  its  membership  for  four- 
year  terms  beginning  October  1, 1994. 
The  Nominations  Committee  of  the 
National  Assessment  Governing  Board 
IS  accepting  nominations  for  individuals 
representing  the  following  categories: 
Chief  State  School  Officer.  Eighth-Grade 
Classroom  Teacher,  Fourth-Grade 
Classroom  Teacher,  Elementary  School 
Principal.  Secondary  School  Principal, 
and  General  Public.  There  will  be  one 
vacancy  in  each  category.  Anyone 
wishing  to  nominate  a  candidate  or 
candidates  should  submit  a  letter 
outling  the  nominees'  qualifications, 
along  with  a  complete  and  current 
resume  (including  telephone  number 
and  address).  The  nomination  period 
begins  with  the  publication  of  this 
notice  and  closes  December  20, 1993. 
Nominations  should  be  mailed  to 
Christine  Johnson,  Chair,  Nominations 
Committee,  National  Assessment 
Governing  Board,  800  North  Capitol 
Street  NW.,  Suite  825.  Washington,  DC 
20002-4233,  Attention:  Dr.  Daniel  B. 
Taylor.  Telephone  inquiries  should  be 
made  to  Dr.  Taylor  at  (202)  357-6938. 
BACKGROUND  INFORMATION: 
The  National  Assessment  Governing 
Board  is  established  under  section 
406 (i)  of  the  General  Education 
Provisions  Act  (GEPA)  as  amended  by 
section  3403  of  the  National  Assessment 


of  Educational  Progress  Improvement 
Act  (NAEP  Improvement  Act),  title  III- 
C  of  the  Augustus  F.  Hawkins — Robert 
T.  Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
1988  (Pub.  L.  lOQ-297),  (20  U.S.C. 
1221e-l). 

The  Board  is  established  to  formulate 
policy  for  the  National  Assessment  of 
Educational  Progress.  Among  other 
duties,  it  is  responsible  for  developing 
specifications  for  test  design  and 
methodology,  developing  guidelines 
and  standards  for  analysis  plans,  and 
reporting  and  disseminating  results.  The 
Board  also  has  responsibility  for 
selecting  subject  areas  to  be  assessed, 
and  for  identifying  achievement  goals 
for  each  age  and  grade  tested. 

Dated:  October  8, 1993. 
Roy  Tniby, 
Executive  Director 
IFR  Doc.  93-25235  Filed  10-13-93;  8:45  am] 

BUUNO  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Acceptance  of  UnsollcKed  Proposal; 
Global  Outpost,  Inc. 

September  16, 1993. 

AGENCY:  Department  of  Energy  (DOE), 
San  Francisco  Operations  Office. 

ACTION:  Notice  of  acceptance  of 
unsolicited  proposal. 

SUMMARY:  In  accordance  with  10  CFR 
600.14.  the  Department  of  Energy  (DOE) 
the  Nuclear  Energy  Division  announces 
the  Financial  Assistance  Award  to 
Global  Outpost,  Inc.  for  the  project 
entitled  "Evaluation  of  the  rendezvous 
and  docking  interface  of  a  generic 
reactor  system  to  a  orbital  space 
platform".  The  proposal  has  been 
evaluated  in  accordance  with  the 
requirements  of  10  CFR  600.14(e){i)  and 
(ii)  and  will  provide  valuable 
information  needed  in  developing 
operational  scenarios  and  the  proposal 
also  represents  a  unique  approach  in  its 
objectives. 

AWARD:  It  is  anticipated  that  award  to 
Global  Outpost,  Inc.  will  occur  on  or 
about  September  30, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Further  information  may  be  obtained  by 
contacting  the  U.S.  Department  of 
Energy,  San  Francisco  Operations 
Office.  ATTN:  Gerald  R.  Acock,  Contract 
Specialist,  Contracts  and  Assistance 
Management  Division,  1301  Clay  Street, 
room  700N,  Oakland,  California,  94612^ 


5208,  Phone  (510)  637-1867  (no  collect 

calls  please). 

Joann  P.  van  Guillory, 

Acting  Director,  Contracts  and  Assistance 
Management  Division. 

[FR  Doc.  93-25329  Filed  10-13-93;  8:45  am] 

BiLUNa  cooe  mso-oi-m  I 

Energy  Information  Administration 

American  Statistical  Association 
Committee  on  Energy  Statistics; 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463,  86  Stat.  770),  notice  is 
hereby  given  of  the  following  meeting: 

Name:  American  Statistical  Association's 
Committee  on  Energy  Statistics,  a  utilized 
Federal  Advisory  Committee. 

Date  and  time:  Thursday,  November  4, 
9:30  a.m.-5:30  p.m.;  Friday,  November  5, 
6:45  a.m.-12:15  p.m. 

Place:  Holiday  Inn— Capilol,  550  C  Street 
SW.,  Washington.  DC. 

Contact:  Ms.  Renee  Miller,  EIA  Committee 
Liaison,  U.S.  Department  of  Energy,  Energy 
Information  Adininistration,  EI-72, 
Washington,  DC  20585,  Telephone:  (202) 
254-5507. 

Purpose  of  committee:  To  advise  the 
Department  of  Energy,  Energy  Information 
Administration  (EIA),  on  ElA  technical 
statistical  issues  and  to  enable  the  EIA  to 
benefit  from  the  Committee  s  expertise 
concerning  other  energy  statistical  matters. 

Tentative  agenda: 

Thursday,  November  4,  J 993 

A.  Opening  Remarks       | 

B.  Major  Topics 

1.  Status  Report  on  the  National  Energy 
Modeling  System 

2.  Panel  Discussion  on  Energy  Policy  Act 

3.  Small  Area  Estimation 

(Public  Comment) 
Friday,  November  5,  1993 

4.  Survey  Evaluation  Techniques 

5.  Assessing  the  Quality  of  EIA  Published 
Data  on  Imports  and  Exports 

6.  Performance  Measurement 

(Public  Comment) 

C  Topics  for  Future  Meetings 

Public  participation:  The  meeting  is  open 
to  the  public.  The  chairperson  of  the 
committee  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate  the 
orderly  conduct  of  business.  Written 
statements  may  be  filed  with  the  committee 
either  before  or  after  the  meeting.  If  there  are 
any  questions,  please  contact  Ms.  Renee 
Miller,  EIA  Committee  Liaison,  at  the  address 
or  telephone  number  listed  above  or  Mrs. 
Antoinette  Martin  at  (202)  254-540?. 

Transcripts:  Available  for  pubUc  review 
and  copying  at  the  Public  Reading  Room 
(room  lE-290),  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202)  586-6025, 
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betwMn  the  hours  of  9  a.m.  and  4  p.m., 

Monday  through  Friday. 

MardaMorru, 

Deputy  Advisory  Committee  Management 

Officer. 

[FR  Doc.  93-25238  Filed  10-13-93;  8:45  am] 

BIUJNG  COOe  MS0-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  QF93-1 30-000] 

BCH  Energy,  L.P.;  Amendment  to 
Filing 

October  7. 1993. 

On  September  27.  and  October  5, 
1993,  BCH  Energy.  L.P.  tendered  for 
filing  amendments  to  its  initial  filing  in 
this  docket. 

The  amendments  pertain  to  the 
ownership  structure  and  technical 
aspects  of  its  small  power  production 
facility.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  by 
October  26. 1993.  and  must  be  served  on 
the  applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  fihng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  93-25166  Filed  10-13-93;  8:45  am) 
anxMO  COOE  ctit-oi-m 


iOockat  No.  QF89-1 26-004] 

Cedar  Bay  Generating  Co.  Limited 
Partnership;  Amendments  to  Rling 

October  7, 1993. 

On  August  31. 1993,  and  October  4, 
1993.  Cedar  Bay  Generating  Company, 
Limited  Partnership  (Applicant) 
tendered  for  filing  supplements  to  its 
filing  in  this  docket. 

The  amendments  provide  additional 
information  pertaining  to  the  ownership 
and  technical  aspects  of  its  cogeneration 
facility.  No  determination  has  been 


made  that  the  submittals  constitute  a 
complete  filing. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington,  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  on  or 
before  October  27. 1993,  and  must  be 
served  on  the  applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CAshell. 
Secretary. 

(FR  Doc.  93-25165  Filed  10-13-93;  8:45  am] 
MUMQ  COOE  triT-OI-H 


[Oocliet  No*.  CP93-72»-000,  et  al.] 

The  IMontana  Power  Company,  et  aL; 
Natural  Gas  Certificate  Filings 

Octobers,  1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  The  Montana  Power  Company 

[Docket  No.  CP93-729-0001 

Take  notice  that  on  September  15, 
1993,  as  supplemented  September  23, 
1993,  the  Montana  Power  Compjiny 
(Montana  Power).  40  E.  Broadway, 
Butte,  Montana  59701,  filed  an 
appHcation  in  Docket  No.  CP93-729- 
000  pursuant  to  section  3  of  the  Natural 
Gas  Act  (NGA),  as  amended,  15  U.S.C. 
717(b);  and  §§  153.1  through  153.8  of 
the  Commission's  Regulations  for  an 
amendment  to  the  Commission's  "Order 
Designating  Points  of  Entry"  which  will 
expire  on  December  31, 1993.^  Montana 
Power  seeks  whatever  authority  deemed 
necessary  under  section  3  of  the  NGA  in 
order  to  ensure  continued  operation  and 
use  of  the  Alberta/Del  Bonita  import 
point  beyond  December  31, 1993. 
Montana  Power's  request  is  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

"These  facilities  are  operated  by 
Montana  Power  at  the  Canadian-United 
States  international  border  in  the  area  of 
the  Reagan  Blackleaf  Field  in  the 
Province  of  Alberta.  In  order  to  assure 


1 17  FERC  161.176  (1981). 


continued  service  through  the  import 
faciUties  to  its  retail  markets.  Montana 
Power  requests  expeditious  treatment  of 
its  application.  Montana  Power  requests 
any  waivers  of  the  Commission's 
regulations  deemed  necessary  to 
effectuate  the  relief  requested. 

Concurrently  with  this  application, 
Montana  Power  is  filing  an  application 
with  the  Department  of  Energy  (DOE)  to 
extend  the  term  of  the  import 
authorization  to  December  31,  2004,  so 
as  to  coincide  with  the  recently 
amended  export  authorization  issued  to 
Canadian  Montana  Pipe  Line  Company, 
the  exporter  in  the  transaction. 

No  construction  of  facilities  or  change 
of  the  point  of  entry  are  being  proposed. 

Comment  dafe.  October  27,  1993,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

2.  Faiute  Pipeline  Company 

[Docket  No.  CP93-751-000J 

Take  notice  that  on  September  30. 
1993.  Paiute  Pipeline  Company 
(Applicant).  P.O.  Box  94197,  Las  Vegas, 
Nevada  89193-4197.  filed  in  Docket  No. 
CP93-751-000  an  applicant  pursuant  to 
section  7  of  the  Natural  Gas  Act  and  part 
157  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR  part 
157)  for  an  order  granting  a  certificate  of 
public  convenience  and  necessity 
authorizing  Applicant  to  construct  and 
operate  approximately  5.5  miles  of  new 
16"  loop  pipeline  along  its  Reno  Lateral 
and  approximately  2.3  miles  of  new  12" 
loop  pipeline  along  its  South  Tahoe 
Lateral,  in  order^o  expand  Applicant's 
existing  transmission  system  capacity 
primarily  to  accommodate  4.553  Dth  per 
day  of  new  firm  transportation  contract 
entitlements  under  seven  executed, 
long-term  service  agreements  with  seven 
members  of  the  Northern  Nevada 
Industrial  Gas  Users  (NNIGU). 

Further,  Applicant  requests  that  the 
Commission  acknowledge,  to  the  extent 
deemed  necessary,  that  Applicant's  total 
daily  firm  transportation  service 
obligation  during  each  period  from 
April  1  through  October  31.  upon  the  in- 
service  date  of  its  proposed  capacity 
expansion  project,  will  be  increased 
from  138,780  Dth  to  142,783  Dth. 

Applicant  states  that  it  proposes  to  ^ 
achieve  two  objectives  by  its 
application.  First,  Applicant  proposes  to 
expand  its  system  capacity  to  partially 
complement  the  system  capacity 
expansion  proposed  by  Northwest 
Pipeline  Corporation  (Northwest)  in 
Docket  No.  CP93-673-000,  in  which 
proceeding,  Applicant  asserts. 
Northwest  is  seeking  authorization  to 
increase  the  quantity  of  gas  that  it  can 
deliver  to  Applicant's  system  by  18,053 
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Dth  per  day.  Of  that  quantity,  Northwest 
is  proposing  to  provide  new  firm 
transportation  delivery  capacity  into 
Applicant's  system  of  4,553  Dth  per  day 
for  the  NNIGU  shippers.  AppUcant 
indicates  that  it  intends  by  its  proposal 
to  satisfy  requests  that  it  has  received 
from  the  NNIGU  shippers  for  a  like 
quantity  of  additional  firm 
transportation  service  on  its  system. 
Second,  AppUcant  states  that  the  new 
loop  pipeline  on  its  Reno  Lateral  will 
provide  additional  reliability  of  service 
and  operational  flexibility  along  the 
lateral,  by  which  Applicant  serves  a 
significant  portion  of  the  load 
requirements  on  its  system,  including 
the  Reno/Sparks  population  center. 

Applicant  states  tnat  it  held  an  open 
season  process  which  provided  an 
equitable  and  nondiscriminatory 
method  for  potential  customers  to  make 
long-term  commitments  for  firm 
transportation  service  which 
subsequently  would  be  mada  available 
by  means  of  an  appropriately  designed 
system  facility  expansion  that  would 
complement  Northwest's  planned 
system  expansion.  That  process  resulted 
in  the  seven  long-term  firm 
transportation  firm  transportation 
service  agreements  with  the  NNIGU 
shippers  for  4.553  Dth  per  day  of  new 
firm  transportation  contract 
entitlements. 

The  following  table  identifies  the 
seven  NNIGU  shippers,  each  of  which  is 
a  commercial  or  industrial  end-user  of 
natural  gas,  and  sets  forth  the  contract 
entitlement  quantities  contained  in  the 
seven  new  firm  transportation  service 
agreements  under  which  Applicant  will 
render  service  upon  completion  of  the 
proposed  system  expansion: 


Shipper 


Caesars  Tahoe 

CYANCO  

Eagle-Picher 

Hanah'8  Tahoe  

Harrah's  Reno 

R.R.  Donnelley 

WInnenxjcca  Fanns 

Total 


Oaity  re- 
served 
capacrty 


83 

1,035 

1,220 

83 

435 

455 

1,242 


4,553 


Summer 
daily  re- 
served 
capacity 


73 

910 

1,073 

73 

382 

400 

1,092 


4,003 


Applicant  states  that  each  of  the  seven 
firm  transportation  service  agreements 
is  for  a  primary  term  of  fifteen  years 
from  the  date  of  commencement  of 
service. 

Applicant  requests  that  the 
Commission  make  a  preliminary 
determination  concerning  the 
appropriate  future  rate  treatment  for 
Applicant's  NNIGU  expansion  facilities 


(i.e.,  roUed-in  versus  incremental). 
Applicant  states  that  the  NNIGU 
expansion  service  agreements  provide 
each  shipper  with  an  option  to 
terminate  its  agreement  if  an  order 
issues  within  eight  months  after  the 
filing  of  Applicant's  appUcation 
indicating  that  incremental  rate 
treatment  is  appropriate  for  the  NNIGU 
expansion  facihties.  Applicant  asserts 
that  rolled-in  rate  treatment  for  the 
NNIGU  expansion  project  is 
appropriate,  because  the  rate  impact  on 
Applicant's  existing  customers  will  be 
de  minimis,  and  the  relatively  minor 
pipeline  installations  will  provide 
benefits  to  many  of  Applicant's  existing 
customers  in  the  form  of  enhanced 
reliability  and  flexibility  of  operations. 

If  the  Commission  makes  a 
preliminary  determination  supporting 
rolled-in  treatment  for  this  project. 
Applicant  requests  that  the  Commission 
establish  its  initial  rates  under  the 
expansion  service  agreements  as  its 
maximum  Rate  Schedule  FT-1  rates, 
including  applicable  surcharges,  which 
are  in  effect  at  the  time  service 
commences  under  the  agreements.  In 
the  alternatives,  if  the  Commission 
makes  a  preliminary  determination 
finding  that  incremental  rate  treatment 
is  appropriate  for  the  proposed  NNIGU 
expansion  project,  AppUcant  states  that 
it  would  suomit  an  amendment  to 
request  approval  for  specific  initial  rates 
for  service  under  the  NNIGU  expansion 
service  agreements.  These  rates  would 
be  designed  on  an  incremental  basis  to 
recover  the  costs  of  the  NNIGU 
expansion  fadUties. 

AppUcant  requests  the  use  of 
expedited  procedures  leading  to  a 
preUminary  determination  on  non- 
environmental  issues,  including  the 
issues  of  future  rate  treatment  and 
initial  rates,  by  April  1, 1994,  and  a  final 
certificate  order  by  September  1, 1994  or 
earUer,  so  that  the  NNIGU  expansion 
project  can  be  completed  and  placed  in 
8er\'ice  by  November  1, 1995, 
concurrently  with  Northwest's  proposed 
expansion  project. 

AppUcant  requests  that  the 
Commission  convene  a  technical 
conference,  if  necessary,  after  expiration 
of  the  protest/intervention  period  to 
allow  all  active  parties  the  opport\mity 
to  identify  and  address  substantive, 
non-environmental  issues  raised  by  the 
appUcation  and  the  intervention. 

AppUcant  estimates  the  total  cost  of 
its  proposed  construction  activities  to  be 
$3,516,580.  AppUcant  states  that  it 
intends  to  finance  its  project  costs 
through  ongoing  regular  financing 
programs  and  internally  generated 
hmds. 


Comment  date:  October  27, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Arkla  Energy  Resources  Company 

[Docket  No.  CP94-7-000J 

Take  notice  that  on  October  4, 1993. 
Arkla  Energy  Resources  Company 
(AER),  P.O.  Box  21734,  Shreveport, 
Louisiana  71151,  filed  in  Docket  No. 
CP94-7-000  an  appUcation  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  an 
exchange  of  natural  gas  between  AER 
and  Natural  Gas  Pipeline  Company  of 
America  (Natural),  which  was 
authorized  in  Docket  No.  CP75-123,  all 
as  more  fully  set  forth  in  the  appUcation 
on  file  with  the  Commission  and  open 
to  pubUc  inspection. 

AER  states  that  the  exchange,  which 
was  carried  out  under  an  agreement  on 
file  with  the  Commission  as  AER's  Rate 
Schedule  XE-41,  is  no  longer  required. 
It  is  asserted  that  Natural  has  provided 
a  written  concurrence  on  the  request  to 
abandon.  It  is  further  asserted  that  the 
exchange  agreement  has  been 
terminated  by  both  parties  and  that  the 
exchange  has  been  inactive  for  several 
years.  It  is  explained  that  the  proposed 
abandonment  v^U  have  no  impact  on 
AER's  system  or  on  any  of  its  customers. 
It  is  furUier  explained  that  cancellation 
of  the  rate  schedvde  will  allow  AER's 
FERC  Gas  Tariff  to  more  accurately 
reflect  its  current  and  active  services. 

Comment  date:  October  27, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Northwest  Pipeline  Corporation 

[Docket  No.  CP93-752-0001 

Take  notice  that  on  September  30, 
1993,  Northwest  PipeUne  Corporation 
(Northwest),  295  Chipeta  Way.  SaU  Lake 
City.  Utah  84158,  filed  in  Docket  No. 
CP93-752-000  a  request  pursuant  to 
§§  157.205. 157.211  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.211. 157.216)  for  authorization  to 
replace  certain  metering  fadUties  at  its 
Kalama  n  Lake  Meter  Station  (Kalama 
Station)  in  CowUtz  County,  Washington. 
to  enable  Northwest  to  increase  its 
maximum  design  deUvery  to  Cascade 
Natural  Gas  Corporation  (Cascade), 
under  Northwest's  blanket  certificate 
issued  in  Docket  No.  CP82-433-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  pubUc 
inspection. 

Northwest  states  that  it  is  presently 
contractually  obUgated  to  deliver  up  to 
3,900  Dt  per  day  of  sales  and 
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transportation  gas  to  Cascade  at  the 
Kalama  Station.  Northwest  further  states 
that  the  maximum  design  delivery 
capacity  of  the  Kalama  Station  is  3,370 
Dt  per  day.  at  an  operating  pressure  of 
300  psig.  which  is  less  than  Northwest's 
existing  finn  delivery  obligations  to 
Cascade  at  that  point.  Therefore. 
Northwest  is  proposing  to  upgrade  the 
Kalama  Station  by  replacing  the  existing 
three-inch  meter  with  a  new  four-inch 
meter.  It  is  stated  that  the  construction 
and  operation  of  the  proposed  four-inch 
meter  will  increase  the  maximum 
design  delivery  capacity  of  the  Kalama 
Station  to  4,526  MMBtu.  at  an  operating 
pressure  of  300  psig,  thereby  enabling 
Northwest  to  deliver  its  contractually 
obhgated  volume  to  Cascade.  It  is 
further  stated  that  any  volumes 
delivered  to  Cascade  by  vray  of  the 
enlarged  meter  station  will  be  within 
the  authonred  entitlement  of  Cascade  or 
other  shippers. 

Northwest  estimates  the  cost  of 
upgrading  the  Kalama  Station  to  be 
$126,500,  including  a  cost  of  $1,500  for 
removing  old  faciUties.  It  is  stated  that 
since  the  proposed  facility  upgrade  is 
necessary  to  enable  Northwest  to  deliver 
up  to  its  current  firm  obligations  to 
Cascade  at  the  subject  point.  Northwest 
will  not  require  any  reimbursement  cost 
from  Cascade. 

Conunent  date:  November  22, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

S.  Ozark  Gas  Transmission  System 

[Docket  No.  CP94-9-0001 

Take  notice  that  on  October  4. 1993, 
Ozark  Gas  Transmission  System 
(Ozark),  1700  Pacific  Ave.,  suite  2100, 
Dallas,  Texas  75201.  filed  in  Docket  No. 
CP94-9-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
abandon  certain  lateral  facihties  under 
Ozark's  blanket  certificate  issued  in 
Docket  No.  CP85-134-000  ptirsuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Specifically,  Ozaik  proposes  to 
abandon  15.5  miles  of  lateral  pipeline 
and  related  facilities  by  sale  to  Arkansas 
Oklahoma  Gas  Corporation.  The  lateral 
line  is  known  as  the  Stephens-McBride 
lateral  and  is  located  in  Sebastian 
County,  Arkansas.  Ozark  asserts  that  it 
will  maintain  an  interconnection  with 
this  lateral  and  that  existing  and  future 
production  along  the  lateral  will  have 
access  to  Ozark's  transportation 
facilities. 


Conunent  date:  November  22, 1993.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE..  Washington,  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  reqtiired  herein,  if  the 
Cominisslon  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  §157.205  of  the  Regulations  \mder 
the  Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effiactive  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Casiwll. 

Secrefaiy. 

[PR  Doc.  93-25157  Filed  10-13-93;  845  am] 

BnxMQ  cooe  trir-ei-M 

»  ■ 

[Docket  No.  JD92-06705T  Wyoming-28] 

State  of  Wyoming:  NGPA  Amended 
Notice  of  Determination  by 
Jurisdictional  Agency  Designating 
Tight  Formation 

October  7. 1993. 

Take  notice  that  on  September  20. 
1993,  the  Wyoming  Oil  and  Gas 
Conservation  Commission  (Wyoming) 
amended  its  notice  of  determination 
that  was  filed  in  the  above-referenced 
proceedings  on  May  20. 1992  pursuant 
to  §  271.703(c)(3)  of  the  Commission's 
regulations.  The  May  20. 1992  notice 
determined  that  the  Dakota  Formation 
underlying  portions  of  Sweetwater. 
Lincoln  and  Uinta  Counties.  Wyoming, 
quahfies  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978. 

The  amended  notice  of  determination 
reduces  the  geographical  area 
recommended  for  tight  formation 
designation  to  approximately  440,400 
acres,  as  described  on  the  attached 
appendix. 

The  notice  of  determination  also 
contains  Wyoming's  and  the  Bureau  of 
Land  Management's  findings  that  the 
referenced  portion  of  the  Dakota 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
aveulable  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE..  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
LoisD.  Cuhell. 
Secrefaiy. 

Appendix 

Sweetwater,  Lincoln  and  Uinta  Counties. 

Wyoming 

Township  23  North.  Range  1 13  West.  6th 
PM. 
All  of  Sections  1-36 

Township  23  North,  Range  1 12  West.  6th 
PM. 
All  of  SecUons  1-28.  N/2;  N/2  of  the  S/2; 
and  the  SB/4  of  the  SE/4  of  Section  29, 
N/2;  SW/4;  N/2  of  the  SE/4;  and  the  SW/ 
4  of  the  SE/4  of  Section  30,  W/2;  SE/4; 
and  the  W/2  of  the  NB/4  of  Section  31. 
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S/2  of  the  SW/4;  E/2  of  the  NE/4;  and  the 
SE/4  of  Section  32 
All  of  Sections  33-36 
nawnship 23  North.  Range  111  West.  6th 
P.M. 
All  of  Sections  1-36 
Jhwnship  23  North.  Range  110  West,  6th 
PM. 
All  of  Sections  4-9. 16-21 .  and  26-23 
'hwnship  22  North.  Range  113  and  1 12  West. 
6th  PM. 
All  of  Sections  1-36 
''ownship 22  North,  Range  111  West,  6th 
PM. 
All  of  Sections  1-24  and  26-34 
'hwnship  22  North.  Range  110  West,  6th 
P.M. 
All  of  Sections  4-9, 16-21,  28-29,  and  31- 
33 

"bH-nsh/p  21  North,  Range  113  West,  6th 
PM 
All  of  Sections  1-36 
' '  ywnship  21  North.  Range  112  West,  6th 
PM. 
All  of  Sections  1-35 
:  ■  twnship  21  North.  Range  1 1 1  West.  6th 
PM 
All  of  Sections  2-30  and  32-36 
}wnship  21  North.  Range  1 10  West.  6th 

PM. 
All  of  Sections  4-9. 16-21.  and  28-33 
: '  *wnship  20  North.'Range  114  West.  6th 
PM 
All  of  Sections  1-4,  9-16,  21-28  and  33- 
36 

Ti  m-nship  20  North.  Range  1 1 3  West,  6th 
PM. 
All  of  Sections  1-36 
ti  twnship  20  North.  Range  1 12  West.  6th 
P.M. 
All  of  Sections  1-2.  5-6, 11-14, 18-19.  and 
30-31 

tt  iwnship  20  North,  Range  111  West.  6th 
PM. 
All  of  Sections  1-36 
ti  m-nship  19  North.  Range  114  West,  6th 
PM. 
All  of  Sections  1-4.  9-16,  21-28.  and  33- 
36 

*i  >wnship  19  North.  Range  1 13  West.  6th 
PM. 
All  of  Sections  1-36 
Township  19  North.  Range  112  West.  6th 
PM. 

11  of  Sections  1. 12-13, 19,  24,  25  and  30 
Township  19 North,  Range  111  West.  6th 
PM. 
All  of  Sections  1-36 
Township  18  North,  Range  114  West.  6th 
PM. 
All  of  Sections  1-4,  9-16,  21-28,  and  33- 
36 
Township  18  North.  Range  113  West.  6th 
PM. 
All  of  Sections  1-23  and  25-36 
Township  18  North.  Range  112  West,  6th 
PM. 
All  of  Sections  6-7, 18,  24-25.  30-31,  34- 
36 
Tovmship  J 8 North,  Range  111  West,  6th 
PM. 
AllofSactioasl-36. 

[FR  Doc  93-25158  Filed  10-13-93;  8:45  am] 
BiUJNO  COOE  frir-MHi 


li 


[Docket  No.  CP72-144-000] 

ANR  PipelirM  Co.;  Cancellation  of  Rate 
Schedule 

October  7, 1993. 

Take  notice  that  on  October  4, 1993, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  2,  the  following 
tariff  sheets  to  with  a  proposed  effective 
date  of  November  1, 1993. 
First  Revised  Sheet  No.  206  Superseding 

Original  Sheet  Nos.  206  through  209 

ANR  states  that  the  purpose  of  this 
filing  is  to  cancel  Rate  Schedule  X-23 
which  represents  an  exchange  service 
among  ANR  (formerly  Michigan 
Wisconsin  Pipe  Line  Company),  Florida 
Gas  Transmission  Company  (Florida 
Gas)  and  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern).  The  service 
expired  by  its  own  terms  on  December 
1. 1972. 

ANR  respectfully  requests  that  the 
revised  tariff  sheets  be  accepted  for 
filing  and  made  effective  November  1, 
1993,  or  the  date  assigned  by  the 
Federal  Energy  Regulatory  Commission, 
whichever  is  later. 

ANR  states  that  it  has  provided 
Florida  Gas  and  Texas  Eastern  with  a 
copy  of  the  filing. 

Ally  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Regulatory  Commission,  825 
North  Capitol  St.,  NE..  Washington.  DC 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  fl8  CFR  385.211).  All  such 
protests  should  be  filed  on  or  before 
October  15. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.CadieU, 
Secretary. 

[FR  Doc.  93-25164  Filed  10-13-93: 8:45  am] 
eaiMQ  CODE  srir-oi-M 

[Dodkm  No.  CP8»-661-025] 

Algonquin  Gas  TrMismlsaion  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

October  7. 1993. 

Take  notice  that  on  October  1, 1993, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  a  Service 
Agreement  between  Algonquin  and  New 
England  Power  (NEP)  Rate  Schedule 
constituting  Rate  Schedule  X-38. 

Algonquin  states  that  the  Conunission 
issued  a  certificate  of  public 


convenience  and  necessity,  authorizing 
the  new  firm  transportation  service  by 
order  of  October  9, 1991.  as  amended 
May  20, 1992,  in  Docket  Nos.  CP89- 
661-000  et  al.  Pursuant  to  S  154.51  of 
the  Commission's  regulations, 
Algonquin  requests  waiver  of  the  notice 
requirements  of  §  154.22  to  the  extent 
necessary  for  the  service  agreements  to 
become  effective  as  of  November  1. 
1993,  the  date  such  service  is  scheduled 
to  be  made  available  to  NEP. 

Algonquin  states  that  copies  of  the 
filing  are  being  mailed  to  Algonquin's 
affected  customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  October  15,  1993.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Loia  0.  Caahell. 
Secretary. 

(FR  Doc.  93-25156  Filed  10-13-93;  8:45  am] 
BtuMO  C006  tnr-OMi 


[Docket  No.  CP92-1 51-002] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

October  7. 1993. 

Take  notice  that  on  October  1. 1993 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  a  Service 
Agreement  between  Algonquin  and 
Southern  Connecticut  Gas  Company 
(Southern  Connecticut)  constituting 
Rate  Schedule  X-39. 

Algonquin  states  that  the  Commission 
issued  a  certificate  of  public 
convenience  and  necessity,  authorizing 
the  new  firm  transportation  service  by 
order  of  August  4, 1992  in  Docket  No. 
CP92-151-000.  Pursuant  to  §  154.51  of 
the  Commission's  regulations. 
Algonqiun  requests  waiver  of  the  notice 
requirements  of  §  154.22  to  the  extent 
necessary  for  the  service  agreement  to 
become  effective  as  of  November  1, 1993 
the  date  such  service  is  scheduled  to  be 
made  available  to  Southern  Connecticut. 

Algonquin  states  that  copies  of  the 
filing  are  being  mailed  to  South 
Connecticut  and  the  affected  state 
commission. 


53194  Federal  Register  /  Vol.  58.  No.  197  /  Thursday.  October  14,  1993  /  Notices 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  October  15, 1993.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caahell. 
Secretary. 

[FR  Doc  93-25161  Filed  10-13-93;  8;45  am] 
BNJJNQ  com'  cnr-Ol-H 


[Docket  No.  RP93-9»-002] 

Colorado  Interstate  Ga«  Co.;  Motion  To 
Place  Rates  Into  Effect 

October  7, 1993. 

Take  notice  that  on  October  1. 1993. 
Colorado  Interstate  Gas  Company  (CIG) 
filed  a  Motion  to  Place  Rates  Into  Effect. 
The  Motion  is  accompanied  by  revised 
tariff  sheets  incorporating  the  new  rates. 
On  April  30. 1993,  the  Commission  had 
accepted  QG's  rate  filing,  and 
suspended  its  effectiveness  imtil 
October  1. 1993.  QG's  Motion  places 
those  higher  rates  into  effect  subject  to 
refund. 

□G  states  that  copies  of  this  filing 
have  been  served  on  CIG's  iurisdictional 
customers  and  public  bodies,  and  the 
filing  is  available  for  public  Inspection 
at  QG's  offices  in  Colorado  Springs, 
Colorado. 

Any  person  desiring  to  protest  said 
fiUng  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington  DC  20426.  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  should  be  filed  on  or  before 
October  15. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  PubUc  Reference 
Room. 

Lois  D.  Cachell, 
Secretary. 
[FR  Doc.  93-25170  Filed  10-13-93;  8:45  am] 

BtLUNG  COOC  ITIT-ei-M 


[Docket  No.  TM94-1-16-002] 

National  Fuel  Gas  Supply  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

October  7. 1993. 

Take  notice  that  on  October  5. 1993, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1,  Sub  Second  Revised 
Sheet  No.  222,  with  a  proposed  effective 
date  of  October  1, 1993. 

National  states  that  the  foregoing  tariff 
sheet  is  being  filed  in  comphance  with 
the  Commission's  order  issued 
September  30, 1993,  in  Docket  No. 
TM94-1-16-000  et  al.  Such  order 
directed  National  to  correct  Texas  Gas 
items  10  and  12  on  Sheet  No.  222  to 
reflect  the  proper  amounts. 

National  states  that  copies  of 
National's  filing  were  served  on 
National's  jurisdictional  customers  and 
on  the  interested  State  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20436.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  October  15. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  die 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Loia  D.  Caahell. 
Secretary. 

(FR  Doc  93-25172  Filed  10-13-93;  8:45  am) 
BIUJNQ  COOC  ariT-oi-M 


Commission  and  open  to  public 
inspection. 

Northern  states  that  the  Cannon  Falls 
#1  town  border  station  (TBS)  would  be 
upgraded  to  accommodate  increased 
natural  gas  deliveries  to  Peoples.  The 
increased  peak  day  and  annual  volumes, 
it  said,  would  be  868  MMBtu  and 
150.164  MMBtu,  respectively. 

Northern  indicates  that  it  has 
sufficient  capacity  to  accommodate  the 
changes  proposed  without  detriment  or 
disadvantage  to  Northern's  other 
customers  and  that  the  increase  would 
not  exceed  the  total  volumes  authorized 
for  Peoples. 

Upgrading  the  delivery  point,  it  is 
said,  would  cost  $22,000  and  Peoples 
would  pay  for  the  installation  of  the 
facilities. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-25163  Filed  10-13-93;  8:45  am| 

BHJJNQ  COOC  triT-OI-M 


[Docket  No.  CP94-3-000] 

Northern  Natural  Gas  Co.;  Request 
Under  Blanket  Authorization 

October  7. 1993. 

Take  notice  that  on  October  1. 1993. 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124  filed  in  Docket 
No.  CP94-3-O00  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
upgrade  and  existing  delivery  point  to 
Peoples  Natiiral  Gas  Company  (Peoples), 
located  in  Goodhue  County,  Minnesota, 
under  Northern's  blanket  certificate 
issued  in  Docket  No.  CP82-401-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 


[Docket  No.  RP92-74-010] 

South  Georgia  Natural  Gas  Co.; 
Proposed  Changes  to  FERC  Gas  Tariff 

October  7, 1993. 

Take  notice  that  on  October  1, 1993, 
South  Georgia  Natural  Gas  Company 
(South  Georgia)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  the  following  revised 
sheets: 

Eighth  Revised  Sheet  No.  4A 
Eighth  Revised  Sheet  No.  4B 

South  Georgia  states  that  the  proposed 
tariff  sheets  are  being  filed  with  a 
proposed  effective  date  of  October  1. 
1993.  These  tariff  sheets  implement  the 
prerestructuring  period  interim  rates 
provided  for  in  the  Stipulation  and 
Agreement  filed  in  South  Georgia's 
Docket  No.  RP92-74-000  that  was 
approved  by  the  Federal  Energy 
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Regulatory  Commission's  Order  in 
Docket  No.  RP92-74-007,  et  al..  issued 
August  23. 1993.  These  interim  rates 
will  be  in  effect  until  November  1, 1993, 
When  South  Georgia's  restructuring 
rates  approved  in  the  August  23  Order 
wll  become  effective. 

South  Georgia  states  that  copies  of 
South  Georgia's  filing  will  be  served 
upon  all  of  South  Georgia's  customers, 
interested  state  commissions  and 
interested  parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure 
(§  385.211).  All  such  protests  should  be 
filed  on  or  before  October  15. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  pubUc  inspection. 
Lais  D.  Cuhell, 
Sacretary. 
(FR  Doc  93-25167  Filed  10-13-03;  8:45  am] 

BtUMQ  CODE  •717-01-U 

[Dockat  No.  RP91-203-034] 

Tennessee  Gas  Pipeline  Co.;  Tariff 
Filing 

October  7. 1993. 

Take  notice  that  on  September  30, 
1993,  Tennessee  Gas  Pipeline  Company 
(Tennessee)  tend^ed  for  filing  ten 
copies  of  the  following  tariff  sheets  to  be 
effective  November  1, 1993: 

Primary  Sheets 

Fifth  Bevjsed  Volume  No.  1 
First  Revised  Sheet  Na  26 
Original  Sheet  So.  26A 
First  Revised  Sheet  Nos.  176-181 
First  Revised  Sheet  Nos.  182-191 

Original  Volume  No.  2 
Sixteenth  Revise  Sheet  No.  9 
Eighth  Revised  Sheet  No.  9A 

Alternate  Sheets 

Fifth  Revised  Volume  No.  1 
Alternate  First  Revised  Sheet  No.  177 
Alternate  First  Revised  Sheet  No.  180 
Alternate  First  Revised  Sheet  No.  181 

Original  Volume  No.  2 
AJtemate  Sixteenth  Revised  Sheet  No.  9 
Alternate  Eighth  Revised  Sheet  No.  9A 

Tennessee  states  that  the  purpose  of 
this  filing  is  to  implement  the 
settlement  approved  by  the  Commission 
in  its  order  dated  April  21, 1993,  in  the 
above-referenced  dockets.  In  addition, 
this  filing  implements  the  Rate 
Schedule  NET  transportation  service  to 


New  England  Power  Company  effective 
November  1, 1993 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  October  15, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Loia  D.  Cashell, 
Secietaiy. 
(FR  Doc  93-25169  Filed  10-13-93;  8:45  am] 

MUJNQ  COOe  •717-M-H 

[Docket  No.  CP92-184-O04] 

Texas  Eastern  Transmission  Corp.; 
Amendment  and  Motion  To  Vacate 

October  7, 1993. 

Take  notice  that  on  October  1, 1993, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  5400  Westheimer  Court, 
Houston,  Texas  77056-5310,  filed  in 
Docket  No.  CP92-184-003  pursuant  to 
section  7(c)  to  amend  and  to  partially 
vacate  the  Commission's  order  issued 
July  16, 1993,  in  Docket  Nos.  CP92- 
184-000  et  al.  in  order  to  (1)  revise 
initial  rates  approved  in  the  July  16, 
1993,  order  and  (2)  to  reduce  the  scope 
of  authorized  facilities  to  reflect  reduced 
service  levels  for  underlying  part  284 
transportation,  all  as  more  hilly  set  forth 
in  the  appUcation,  which  is  on  file  and 
open  to  pubUc  inspection. 

It  is  indicated  that  on  July  16. 1993, 
the  Commission  issued  an  order 
approving  construction  and  operation  of 
incremental  faciUties  on  Texas  Eastern's 
mainline  system  which  would  permit 
Texas  Eastern  to  render  part  284 
transportation  service  for  specific 
shippers.  Texas  Eastern  explains  that 
the  ^ciUties  and  associated  services 
were  designated  as  the  Integrated 
Transportation  Project  (ITpT. 

Texas  Eastern  states  that  it  has  been 
advised  by  the  FTP  shippers  that  current 
market  conditions  have  necessitated 
revisions  in  the  level  of  services 
req\iired  for  the  year  1994.  As  a  result, 
the  FTP  shippers'  aggregate  service 
requirements  for  1994  are  now  181,164 
Dekatherms  per  day  (Dthd)  rather  than 
the  201,000  Dthd  upon  which  the 
authorized  facihties  were  based.  To 
recognize  this  change,  Texas  Eastern 
requests  authority  to  partially  vacate  the 


July  16, 1993,  order  to  reduce  the 
facihties  authorized  to  be  constructed  to 
provide  Phase  I ITP  ser\'ice  to 
correspond  with  the  ITP  shippers 
aggregate  service  levels.  Texas  Eastern 
asserts  that  partial  vacatur  of  some  of 
the  facilities  is  appropriate  as  Texas 
Eastern  no  longer  has  service 
requirements  for  a  portion  of  the  Phase 
I  facihties. 

As  a  result  of  the  reduced  level  of 
facilities  necessary  to  render  aggregate 
ITP  service  levels  and  in  light  of  current 
cost  factors,  primarily  the  federal 
corporate  income  tax  rate  of  35%,  Texas 
Eastern  also  proposes  to  amend  the  July 
16, 1993  certificate  to  modify  the  initial 
rate.  Texas  Eastern  states  that  it  has 
executed  service  agreements  with  UGI 
Utihties,  Inc  (UGI)  and  PubUc  Service 
Electric  and  Gas  Company  (PSE&G) 
under  its  open  access  Rate  Schedule 
FT-1  with  a  primary  term  of  twenty 
years  for  the  service  levels  set  forth 
below.  Texas  Eastern  has  also  tendered 
similar  service  agreements  to  Delmarva 
Power  and  Light  Company  (Delmarva), 
Philadelphia  Gas  Works  (PGW).  and 
Yankee  Gas  Services  Company 
(Yankee). 


ITP  shipper 

11/01/93 
DttKJ  vol- 
umes 

11/01/94 
Dthd  vol- 
umes 

UGI 

PSE&G 

Delmarva _ 

PGW 

Yankee  

20.000 

13.000 

0 

0 

0 

10.000 
97.000 
20.000 
6.000 
15.000 

Total _ 

33.000 

148.164 

Texas  Eastern  asserts  that  because  the 
rates  authorized  for  ITP  service  are 
authorized  on  an  incremental  basis,  all 
of  the  costs  associated  with  the  service 
will  be  borne  by  the  recipients  of  the 
service.  It  is  indicated  that  provision  of 
this  service  will,  therefore,  have  no 
effect  on  the  rates  or  services  of  Texas 
Eastern's  other  customers. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  and  motion  to  vacate 
should  on  or  before  October  28, 1993. 
file  with  the  Federal  Energy  Regulatory 
Commission.  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 


53196 


Federal  Register  /  Vol.  58,  No.  197  /  Thxirsday.  October  14,  1993  /  Noticps 


participate  as  a  party  in  any  hearing 

therein  must  file  a  motion  to  intervene 

in  accordance  with  the  Commission's 

Rules.  Any  person  who  has  heretofore 

filed  need  not  file  again. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-25159  Filed  10-13-93;  8:45  ami 

BtUJNO  COOE  (717-01-11 

[Docket  No.  CP92-1 65-003] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gat  Tariff 

October  7. 1993. 

Take  notice  that  on  October  1, 1993, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  with  a  proposed  effective 
date  of  November  1, 1993: 

Original  Sheet  No.  34B 
Fourth  Revised  Sheet  No.  211 
Second  Revised  Sheet  No.  212 
Second  Revised  Sheet  No.  431 
Foxirth  Revised  Sheet  No.  463 
Third  Revised  Sheet  No.  631 
Fourth  Revised  Sheet  No.  633 

Texas  Eastern  states  that  the  above 
tariff  sheets  are  being  filed  pursuant  to 
and  in  compliance  with  the 
Commission's  March  3, 1993  "Order 
Issuing  Certificate"  in  Docket  Nos. 
CP92-1 42-000  and  CP92-165-O00 
("March  3  Order")  and  the  July  16, 1993 
"Order  Granting  Rehearing,  In  Part,  And 
Denying  Rehearing,  In  Part"  in  Docket 
Nos.  CP92-142-001  and  CP92-165-001 
("July  16  Order").  These  sheets  reflect 
the  implementation  as  of  November  1, 
1993  of  new  firm  transportation  service 
to  CNG  Transmission  Corporation 
(CNG),  which  service  is  rendered  by 
means  of  new  facilities  authorized  by 
the  March  3  Order  and  July  16  Order. 
Texas  Eastern  requests  the  Commission 
issue  an  order  accepting  such  tariff 
sheets  prior  to  November  1, 1993. 

Texas  Eastern  is  also  proposing  other 
Umited  revisions  to  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1,  is 
necessary  in  order  to  incorporate  the 
appropriate  reference  to  Original  Sheet 
No.  34B.  Second  Revised  Sheet  No.  431, 
Fourth  Revised  Sheet  No.  463,  Third 
Revised  Sheet  No.  631  and  Fourth 
Revised  Sheet  No.  633  revise  Sections  1, 
3.14, 15.4  and  15.5  of  the  General  Terms 
and  Conditions,  respectively. 

Texas  Eastern  states  that  copies  of  this 
filing  have  been  served  on  Texas 
Eastern's  firm  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 


825  North  Capitol  Street  NE., 
Washington.  IX  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  October  15. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Loia  D.  Cashell. 
Secretary. 

[FR  Doc.  93-25160  Filed  10-13-93;  8:45  ami 
BiujNQ  cooe  trir-oi-M 

[Docket  No.  CP92-1 64-003] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

October  7, 1993. 

Take  notice  that  on  October  1, 1993, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  with  a  proposed  effective 
date  of  November  1, 1993. 

Original  Sheet  No.  34A 
Third  Revised  Sheet  No.  211 
First  Revised  Sheet  No.  212 
Original  Sheet  No.  212A 
First  Revised  Sheet  No.  431 
Third  Revised  Sheet  No.  463 
Second  Revised  Sheet  No.  625 
Original  Sheet  No.  625A 
Second  Revised  Sheet  No.  627 
Original  Sheet  No.  627A 
First  Revised  Sheet  No.  628 
First  Revised  Sheet  No.  628A 
Second  Revised  Sheet  No.  631 
Third  Revised  Sheet  No.  633 

Texas  Eastern  states  that  the  above 
tariff  sheets  are  filed  pursuant  to  and  in 
compUance  with  the  Commission's  July 
16, 1993,  "Order  Granting  Rehearing  in 
Part,  Denying  Rehearing  in  Part,  and 
Issuing  Certificate"  in  Docket  Nos. 
CP92-184  and  CP92-185  ("July  16 
Order").  These  tariff  sheets  reflect  the 
implementation  as  of  November  1, 1993, 
of  new  firm  transportation  service  to 
certain  ITP  Customers  which  is 
rendered  by  means  of  new  facilities 
authorized  by  the  July  16  Order.  Texas 
Eastern  requests  the  Commission  issue 
an  order  accepting  such  tariff  sheets 
prior  to  November  1, 1993. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  Texas  Eastern's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 


Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  October  15, 1993. 

Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubUc  inspection. 
LoisD.CubeU. 
Secretary. 
IFR  Doc.  93-25162  Filed  10-13-93;  8:45  am) 

BHJJNO  COOC  S717-01-M 

[Docket  No.  RP94-1 8-000] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

October  8. 1993. 

Take  notice  that  on  October  6, 1993. 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  submitted  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1 ,  the  following 
tariff  sheets: 

First  Revised  Sheet  No.  502 
Original  Sheet  No.  S02A 

Texas  Eastern  states  that  these  tariff 
sheets  reflect  the  addition  of  a  new 
operational  flow  order  as  set  forth  in 
Section  4.3(J).  The  OFO  contemplated 
by  Section  4.3(J)  is  one  which  Texas 
Eastern  states  its  experience  under 
Order  No.  636  since  implementation  on 
June  1, 1993,  has  demonstrated  to  be 
critical  to  the  provision  of  firm  service 
to  Texas  Eastern's  customers  as 
contemplated  by  0^de^No.  636. 
Contrary  to  its  expectations.  Texas 
Eastern  states  its  customers  are  not 
injecting  gas  into  storage  in  quantities 
which  will  ensure  continuity  of  reliable 
storage  and  no-notice  service 
throi^out  the  winter  heating  season.  In 
hght  of  the  impending  winter  heating 
season,  Texas  Eastern  proposes  that 
Section  4.3(J)  be  made  effective  as  of 
October  20, 1993.  To  that  end.  Texas 
Eastern  requests  a  shortened  comment 
period  of  October  13. 1993. 

Texas  Eastern  requests  that  the 
Commission  waive  all  necessary  rules 
and  regulations  to  permit  the  tariff 
sheets  Usted.on  herein  to  become 
effective  on  October  20, 1993.  Texas 
Eastern  requests  a  shortened  comment 
period  of  October  13, 1993  in  order  that 
it  may  implement,  if  necessary,  the  OFO 
on  October  20, 1993.  To  enable  storage 
customers  to  comment  within  the 
shortened  time  period.  Texas  Eastern  is 
faxing  this  filing  to  all  firm  storage 
customers  under  Rate  Schedules  SS, 
SS-l,FSS-l,andX-28. 
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Texas  Eastern  states  that  copies  oi  the 
filing  were  also  served  on  firm 
customers  of  Texas  Eastern  and 
interested  state  commissions.  A  copy  of 
the  filing  has  also  been  served  on  all 
parties  in  Docket  No.  RS92-11. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Bling  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  October  13, 1993.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Secretary. 
[FR  Doc.  93-25204  Filed  10-13-93;  8:45  ami 

BILLING  CODE  <717-01-M 

[Docket  No.  RP93-1 09-007] 

Williams  Natural  Gas  Co.;  Compliance 
Filing 

October  7. 1993. 

Take  notice  that  on  October  1, 1993, 
Williams  Natural  Gas  Company  (WNG). 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  the  following  revised  tariff 
sheets,  with  a  proposed  effective  date  of 
November  1. 1993: 
Second  Revised  Volume  No.  1 

First  Revised  Sheet  Nos.  2,  5,  6.  6A.  200,  204. 
205.  208,  280-285 

Original  Volume  No.  2 

Sixth  Revised  Sheet  No.  144,  Original  Sheet 
No.  335A 

WTMG  states  that  such  revised  sheets 
reflect  the  same  general  rate  increase 
(less  the  cost  of  facilities  not  projected 
to  be  in  service)  and  tariff  changes 
originally  filed  in  this  docket,  and  are 
submitted  pursuant  to  ordering 
paragraphs  (A),  (B)  and  (D)  of  3ie 
Commission's  May  28, 1993,  suspension 
order  in  this  docket,  to  become  effective, 
subject  to  refund,  on  November  1, 1993, 
in  lieu  of  the  tariff  sheets  as  originally 
filed. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 


385.211).  All  such  protests  should  be 
filed  on  or  before  October  15, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  die 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
this  proceeding.  Copies  of  this  filing  are 
on  filn  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  93-25168  Filed  10-13-93;  8:45  ami 
BiuMG  cooe  sriT-oi-M 


[Docket  No.  RP93-1 09-008] 

Williams  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

October  7, 199.''. 

Take  notice  that  on  October  4, 1993, 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  Substitute  First  Revised  Sheet  No.  6, 
with  proposed  effective  date  of 
November  1, 1993. 

VWG  states  that  it  submitted  tariff 
changes  on  October  1, 1993,  pursuant  to 
ordering  paragraphs  (A),  (B),  and  (D)  of 
the  Commission's  May  28, 1993 
suspension  order  in  the  above 
referenced  docket.  First  Revised  Sheet 
No.  6,  submitted  with  that  filing, 
inadvertently  reflected  the  FTS-P 
Commodity  rate  of  $.0184  for  the  FTS- 
M  Commodity  rate  of  $.0137.  The 
instant  filing  is  being  made  to  correct 
this  error. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  participants  fisted  on 
the  Commission's  official  service  fist  in 
this  docket,  as  well  as  on  all 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
fifing  should  file  a  protest  with  the 
Federal  Energy  RegulatcHy  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  15, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  fo  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubfic 
inspection  in  the  public  reference  room. 
Lois  D.  CasheU. 
Secretary. 

(FR  Doc.  93-25171  Filed  10-13-93;  8:45  am) 
enjJNQ  CODE  STir-oi-w 


Offica  of  Energy  Research 

Energy  Research  Hnancial  Assistance 
94-02;  Medical  Application  Program 

AGENCY:  U.S.  Department  of  Energy 

(DOE). 

ACTION:  Notice  inviting  grant 

applications. 

SUMMARY:  The  Office  of  Healdi  and 
Environmental  Research  (OHER)  of  the 
Office  of  Energy  Research  (ER),  U.S. 
Department  of  Energy  announces  its 
interest  in  receiving  applications  for 
conducting  a  Project  Definition  Study 
for  the  National  Biomedical  Tracer 
Facility  (NBTF). 

The  NBTF  is  a  large  proton 
accelerator,  with  supporting  facilities,  to 
be  utiUzed  for  the  production, 
processing,  and  distribution  of 
radioisotopes  used  in  medical  and 
industrial  applications.  The  NBTF  may 
be  either  a  new  facility  or  a  modification 
to  an  existing  faciUty.  The  mission  of 
the  NBTF  is  to:  (1)  Produce 
radionuclides  for  the  nuclear  medicine 
community;  (2)  conduct  research  in 
radioisotope  production;  and,  (3) 
provide  opportunities  for  education  and 
training  in  radioisotope  production. 

The  goals  of  the  Project  Definition 
Study  will  be  to:  (1)  Further  refine  the 
design,  construction  schedule,  and  cost 
estimates  associated  with  the  NBTF;  (2) 
examine  the  radioactive  waste 
management,  disposal,  and  other 
environmental  issues  associated  with 
the  NBTF;  (3)  develop  a  business  plan 
for  commercial  operation  of  the  NBTF 
over  its  expected  lifetime  (including 
reimbursement  to  the  Government  for 
its  construction);  and  (4)  assist  DOE  in 
deciding  whether  or  not  construction 
and  operation  of  the  NBTF  would 
satisfy  current  and  future  radioisotope 
needs  for  medical  and  industrial 
applications  and  whether  or  not  such  a 
facility  could  be  operated  by  the  private 
sector.  It  is  anticipated  that  DOE  will 
approve  up  to  five  applications  for 
funding  project  definition  studies  at 
approximately  $300,000  each, 
contingent  upon  availability  of  Fiscal 
Year  1994  appropriated  funds. 
DATES:  Formal  applications  submitted  in 
response  to  this  notice  must  be  received 
by  4:30  p.m.,  E.S.T.,  February  1, 1994, 
in  order  to  imdergo  a  merit  review, 
pursuant  to  10  CFR  part  600  and  part 
605,  in  March  1994  and  to  permit  timely 
consideration  for  award  in  Fiscal  Year 
1994. 

ADDRESSES:  Formal  appfications 
referencing  Program  Notice  94-02 
should  be  forwarded  to:  U.S. 
Department  of  Energy,  Office  of  Energy 
Research,  Acquisition  and  Assistance 
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Management  Division.  ER-64.  room  F- 

220,  Washington,  DC  20585  Attn; 
Program  Notice  94-02.  The  following 
address  must  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
Express  mail,  any  commercial  mail 
delivery  service,  or  when  hand  carried 
by  the  applicant:  U.S.  Department  of 
Energy.  Office  of  Energy  Research. 
Acquisition  and  Assistance 
Management  Division.  ER-64, 19901 
Germ  ante  wn  Road.  Germantown, 
Maryland  20874. 

FOR  RmTHER  MFORMATION  CONTACT:  Dr. 
Robert  Wood.  Office  of  Health  and 
Environmental  Research,  ER-73,  U.S. 
Department  of  Energy,  GTN. 
Washington,  IX:  20585.  Telephone: 
(301)  903-3213.  Potential  applicants  are 
required  to  contact  Dr.  Wood  for 
supplementary  information  by 
November  15, 1993. 

SUPPUMENTARY  INFORMATIOM:  Following 
the  award,  each  recipient  will  have  up 
to  9  months  from  the  date  of  the  award 
to  complete  the  NBTF  Project  Definition 
Study  and  to  provide  a  report  to  DOE. 
On  the  basis  of  the  information 
contained  'n  the  studies,  an 
independent  National  Academy  of 
Sciences  evaluation  of  the  need  for  the 
NBTF,  and  DOE's  own  analyses  of  all 
relevant  considerations,  the  Department 
will  decide  whether  construction  and 
operation  of  the  NBTF  is  required  to 
satisfy  the  current  and  future 
radioisotope  needs  for  medical  and 
industrial  applications.  If  the  data 
supports  the  need  for  an  NBTF.  as  well 
as  the  fact  that  such  a  facility  can  be 
operated  economically  by  the  private 
sector,  additional  Congressional  funding 
will  be  sought. 

The  project  description  portion  of  an 
application  must  not  exceed  twenty  (20) 
double-spaced  pages. 

In  completing  the  project  description 
portion  of  the  application,  each 
applicant  must  address  in  detail  the 
following  categories: 

•  Experipnce  in  design,  construction, 
and  of)era:.  jn  of  a  large  proton 
accelerator; 

•  Experience  with  large  scale 
production  of  radioisotopes  including 
target  chemistry,  radioisotope 
processing,  hot  lab  operation,  waste 
disposal  operations,  or  evidence  that 
expertise  can  be  obtained; 

•  Qualifications  for  establishing  a 
radioisotope  distribution  network, 
packaging,  and  transportation; 

•  Experience  in  conducting  research 
on  radioisotope  targetry,  separations, 
purification,  and  in  the  development  of 
improved  production  technology; 

•  Familiarity  with  Federal.  State,  and 
local  regulations  required  for  siting. 


construction,  and  operatk>n  of  the 

facility; 

•  Proven  capability  to  provide  an 
educational  program  in  radiochemistry 
and  a  research  program  in  nuclear 
medicine.  Demonstrated  capability  in 
nuclear  medicine  research  and  in 
education  and  training,  or  evidence  that 
such  capabilities  can  be  obtained.  If  a 
broad  research  and  education 
component  to  the  NBTF  is 
recommended  by  the  Institute  of 
Medicine,  such  information  will  be 
requested  later  in  the  competition 
process. 

More  information  about  the 
development  and  submission  of 
applications,  eligibility,  liniitations, 
evaluation,  selection  process,  and  other 
policies  and  procedures  may  be  found 
in  10  CFR  part  605,  the  Energy  Research 
Merit  Review  System  (56  FR  10244)  and 
the  Application  Guide  for  the  Office  of 
Energy  Research  Financial  Assistance 
Program.  The  application  guide  is 
available  from  the  Office  of  Health  and 
Environmental  Research,  ER-73, 
E)epartment  of  Energy.  GTN, 
Washington.  DC  20585.  Telephone 
requests  may  be  made  by  calling  (301) 
903-3213. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049. 

Issued  in  Washington.  DC.  on  October  8. 
1993. 

Jajnes  F.  Decker, 

Acting  Director,  Office  of  Energy  Besearch. 
|FR  Doc.  93-25240  Filed  10-13-93;  8;45  am) 

BIUJNQ  COOe  6460-01-# 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FnL-4788-9] 

Proposed  Settlement  Agreement, 
Judicial  Review  of  the  National 
Emissions  for  Radon  Emissions  From 
Phosphogypsum  Stacks 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement 

agreement;  opportunity  for  public 

comment. 

SUMMARY:  EPA  hereby  gives  notice  of  a 

[)roposed  settlement  agreement  In 
itigation  involving  review  of  a  final  rule 
amending  the  National  Emission 
Standard  for  Hazardous  Air  Pollutants 
("NESHAP")  for  Radon  Emissions  from 
Phosphogypsum  Stacks,  40  CFR  part  61. 
subpart  R  (57  FR  23305.  June  3, 1992). 
EPA  is  providing  an  opportunity  for 
public  conunent  on  the  proposed 
settlement  agreement  pursuant  to 
section  113(g)  of  the  Clean  Air  Act. 


DATES:  Written  comments  on  the 
proposed  consent  decree  must  be 
received  by  November  15,  1993. 
ADDRESSES:  Written  comments  should 
be  sent  to  Timothy  D.  Backstrom,  Air 
and  Radiation  Division  (LE-132A), 
Office  of  General  Counsel,  U-S. 
Environmental  Protection  Agency,  401 
M  Street  SW..  Washington,  DC  20460. 
Copies  of  the  proposed  settlement 
agreement  may  be  obtained  from 
Shermanita  Isler-Simmons  at  the  same 
address  (telephone  202-260-7606). 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  D.  Backstrom.  Senior  Attorney, 
Air  and  Radiation  Division,  EPA  Office 
of  General  Counsel,  telephone  202-260- 
7517. 

SUPPLEMENTARY  INf  ORMAT)ON:  In  The 
Fertilizer  Institute  v.  Environmental 
Protection  Agency,  No.  92-1320  PC. 
Cir.),  and  ManaSota-88  v.  Browner.  No. 
92-1330  (D.C.  Cir.).  the  petitioners 
sought  judicial  review  of  a  final  rule 
amending  the  NESHAP  for  Radon 
Emissions  from  Phosphogypsum  Stacks. 
40  CFR  part  61  subpart  R.  issued  by  EPA 
on  May  29,  1992  (57TR  23305,  June  3, 
1992).  The  Fertilizer  Institute  ('TFl" 
also  filed  with  the  Administrator  on 
August  3,  1992,  a  petition  to  reconsider 
certain  aspects  of  the  final  rule 
amending  the  phosphogypsum 
NESHAP. 

On  July  2,  1993,  EPA  and  petitioner 
The  Fertilizer  Institute  ("TFl")  in  No. 
92-1320  lodged  with  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  a  proposed  settlement  agreement 
in  that  case.  Based  on  that  agreement, 
EPA  and  TFl  jointly  moved  the  Court  to 
stay  further  proceedings  in  both  No.  92- 
1320  and  the  consolidated  case  No.  92- 
1330  (the  motion  was  supported  by 
ManaSota-68,  the  petitioner  in  92- 
1330).  The  Court  granted  the  unopposed 
joint  motion  to  stay  the  proceedings  on 
July  9, 1993. 

Under  the  proposed  settlement 
agreement,  EPA  agrees  that  it  will  make 
a  final  determination  as  to  whether  it 
will  grant  or  deny  TFI's  August  3, 1992, 
petition  for  reconsideration  by  January 
31,  1994.  If  EPA  fails  to  grant  TFI's 
petition  for  reconsideration  by  January 
31,  1994,  TFl  may  move  the  Court  to 
dissolve  the  stay  of  the  proceedings  in 
No.  92-1320.  If  EPA  denies  TH's 
petition  for  reconsideration  and  TFl 
seeks  judicial  review  of  that  denial,  TFl 
agrees  that  it  will  move  to  consolidate 
such  review  with  any  remaining 
proceedings  in  No.  92-1320  and  No.  92- 
1330. 

Final  approval  and  entry  of  the 
proposed  settlement  agreement  are 
subject  to  section  113(g)  of  the  Qean  Air 
Act,  which  requires  notice  and 
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opportunity  for  comment  on  certain 
consent  orders  and  settlement 
agreements  to  which  the  United  States 
is  a  party.  Accordingly,  for  a  period  of 
thirty  (30)  days  following  publication  of 
this  notice,  EPA  will  receive  written 
comments  on  the  proposed  settlement 
agreement.  Under  section  113(g),  EPA  or 
the  Department  of  Justice  may  withdraw 
or  withhold  consent  to  the  agreement  if 
the  comments  disclose  facts  or 
circumstances  indicating  that  such 
consent  is  inappropriate,  improper, 
inadequate,  or  inconsistent  with  the 
requirements  of  the  Act. 

Dated:  October  1,1993. 
Gerald  H.  Yamada, 

Acting  General  Counsel. 

[FR  Doc.  93-25227  Filed  10-13-93;  8:45  am] 

BILUNQ  CODE  66a0-S0-M 

[FnL-4788-7] 

Solicitation  for  Retoarch  Grant 
Proposal— 1994  Exploratory  Research 
Grants 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  General  research  grant 

solicitation. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA),  through  its 
Office  of  Exploratory  Research  (OER)  is 
seeking  grant  applications  to  conduct 
exploratory  environmental  research  in 
biology,  chemistry,  physics, 
engineering,  or  socioeconomics. 
Investigations  are  sought  in  these 
research  disciplines  which  focus  on  any 
aspect  of  pollution  identification, 
characterization,  abatement  or  control, 
or  address  the  effects  of  pollutants  on 
the  environment.  In  addition,  research 
is  sought  on  environmental  poUcy  and 
its  social  and  economic  consequences. 

Tliis  soUcitation  only  concerns  the 
research  grants  administered  by  EPA's 
Office  of  Exploratory  Research,  and 
outlines  procedures  for  receiving  grant 
assistance  from  that  office. 

The  Office  of  Exploratory  Research 
will  not  solicit  for  targeted  grants 
through  Requests  for  Applications  in 
fiscal  year  1994. 

The  main  purpose  of  OER's  Research 
Grants  Program  is  to  support  advanced 
research  in  the  environmental  sciences, 
engineering  and  socioeconomics  at  U.S. 
academic  institutions.  The  principal 
products  sought  are  high  quaUty 
scientific  and  technical  articles  in 
refereed  technical  journals. 

The  Application 

Proposed  projects  must  be 
investigative  research  which  advances 


the  state  of  knowledge  in  the 
environmental  sciences  and  technology. 
Apphcations  will  not  be  accepted  for 
routine  monitoring,  state-of-the-art  or 
market  sur\'eys,  Uterature  reviews, 
development  or  commercialization  of 
proven  concepts,  or  the  preparation  of 
materials  and  documents,  including 
process  designs  or  instruction  manuals. 

Application  forms,  instructions,  and 
other  pertinent  information  for 
assistance  programs  are  available  in  the 
EPA  Research  Grants  Application/ 
Information  Kit.  Interested  investigators 
should  review  the  materials  in  this  kit 
before  preparing  an  appUcation  for 
assistance.  The  kits  are  available  from: 
U.S.  Environmental  Protection  Agency, 
Grants  Operations  Branch  (3903F),  401 
M  Street  SVV.,  Washington,  DC  20460, 
(202)  260-9266. 

Each  apphcation  will  consist  of  the 
application  for  federal  assistance  form 
(Standard  Forms  424  and  424A)  and 
separate  sheets  providing  the  budget 
breakdown  for  each  year  of  the  project, 
resumes  for  the  principal  investigator 
and  co-workers,  abstract  of  the  proposed 
project,  and  project  narrative.  All 
certification  forms  (drug-free  workplace, 
etc.)  must  be  signed  and  included  with 
the  application. 

Application  SubmissionAUosing  Dates 

Due  to  a  heavy  burden  of  pending 
applications  in  OER,  the  only  closing 
date  in  fiscal  year  1994  will  be  June  1, 
1994. 

To  be  considered,  the  original  and 
eight  copies  of  the  apphcation  must  be 
received  by  EPA's  Grants  Operations 
Branch  no  later  than  close  of  business 
on  the  closing  date.  Fully  developed 
research  grant  applications,  prepared  in 
accordance  with  instructions  in  the 
Application  for  Federal  Assistance  Form 
SF-424,  should  be  sent  to  the  Grants 
Operations  Branch.  Informal, 
incomplete  or  unsigned  proposals  will 
not  be  considered.  The  application  must 
be  sent  to:  U.S.  Environmental 
Protection  Agency,  Grants  Operations 
Branch  (3903F),  401  M  Street  SW.. 
Washington,  DC  20460. 

For  overnight  express  mail,  the 
address  is:  U.S.  Enviroimiental 
Protection  Agency.  Grants  Operation 
Branch,  Fairchild  Building,  room  801. 
499  South  Capitol  Street  SW.. 
Washington,  DC  20460,  (202)  260-9266. 

Special  Instructions 

The  following  special  instructions 
apply  to  all  applicants  responding  to 
this  solicitation: 

•  Apphcations  must  be  unboimd  and 
chpped  or  stapled.  The  424  form  must 
be  the  first  page  of  the  apphcation. 
Budget  information  should  inunediately 


follow  the  424  form.  All  certification 
forms  should  be  placed  at  the  end  of  the 
apphcation. 

•  Applications  must  be  identified  by 
printing  "OER-94"  in  the  upper  right 
hand  comer  or  block  10  of  Application 
Form  SF-424.  The  absence  of  this 
identifier  from  an  application  may  lead 
to  delayed  processing  or  misassignment 
of  the  apphcation. 

•  A  one-page  abstract  must  be 
included  with  the  application. 

Well  written  abstracts  contribute 
significantly  to  a  proposal's  chances  of 
being  selected  for  support. 

•  The  project  narrative  section  of  the 
apphcation  must  not  exceed  twenty-five 
8V2  x  11  inch,  consecutively  numbered 
pages  of  standard  type  (12  point,  or  10 
characters  per  inch),  including  tables, 
graphs  and  figures.  For  purposes  of  this 
limitation,  the  "project  narrative 
section"  of  the  apphcation  consists  of 
the  following  items  in  the  Application/ 
Information/Kit: 

(1)  Description  of  Project. 

(2)  Objectives. 

(3)  Results  or  Benefits  expected. 

(4)  Approach. 

(5)  General  Project  Information. 

(6)  Quahty  Assurance  (If  needed). 

Attachments,  appendices,  and 
reference  hsts  for  the  narrative  section 
may  be  included  but  are  within  the  25 
page  limitation.  Appendices  will  not  be 
considered  an  integral  part  of  the 
narrative. 

Items  not  included  under  the  25  page 
hmitation  are  the  SF-424  and  other 
forms,  budgets,  resumes,  and  the 
abstract. 

Resumes  must  not  exceed  two 
consecutively  nimibered  pages  for  each 
principal  investigator  and  should  focus 
on  education,  positions  held  and  most 
recent  or  related  pubhcations. 

Apphcations  not  meeting  these 
requirements  will  be  returned  to  the 
apphcant  without  review. 

Guidelines  and  Limitations 


The  typical  grant  issued  by  OER  is  for 
a  total  cost  of  approximately  $100,000 
per  year  for  two  or  three  years.  All 
budget  costs  and  justifications, 
particularly  requests  for  equipment,  will 
be  carefully  reviewed.  The  maximum 
project  period  is  three  years;  shorter 
periods  are  encouraged,  as  are  modest 
funding  requests.  Subcontracts  for 
research  to  be  conducted  under  the 
grant  should  not  exceed  approximately 
40%  of  the  total  direct  cost  of  the  grant 
for  each  year  in  which  the  subcontract ' 
is  awarded. 
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EligibiUty 

The  following  eligibility  reqiiirements 
apply  to  both  the  general  soUcitation 
and  targeted  anoouncements  (RFA's). 

Academic  and  nonprofit  institutions 
located  in  the  U.S..  and  state  or  local 
governments  are  ebgible  imder  ail 
existing  authorizations.  Profit-making 
firms  are  eUgible  only  imder  certain 
laws,  and  then  under  restrictive 
conditions.  Including  the  absence  of  any 
profit  from  the  project. 

Potential  applicants  who  are 
uncertain  of  their  eligibiUty  should 
study  the  restrictive  language  of  the  law 
governing  the  area  of  research  interest  or 
contact  EPA's  Grants  Operations  Branch 
at  (202)  260-9268. 

Federal  agencies  and  federal 
employees  are  not  eligible  to  participate 
in  this  program. 

Review  and  Selection 

All  grant  applications  are  initially 
reviewed  by  the  Agency  to  determine 
their  legal  and  administrative 
acceptability. 

Acceptable  applications  are  then 
reviewed  by  an  appropriate  technical 
review  group.  This  review  Is  designed  to 
evaluate  and  rank  each  proposal, 
according  to  its  scientific  merit  and 
utility  as  a  basis  for  recommending 
Agency  approval  or  disapprovaL  Each 
review  group  is  composed  primarily  of 
non-EPA  scientists,  engineers  and 
economists  who  are  experts  in  their 
respective  disciplines.  All  reviewers  are 
proficient  in  the  technical  areas  that 
they  are  reviewing.  The  reviewers  use 
the  following  criteria  in  their  reviews: 

•  Quality  of  the  research  plan 
(including  theoretical  and/or 
experimental  design,  originality,  and 
creativity). 

•  Qualifications  of  the  principal 
investigator  and  staff  including 
knowledge  of  relevant  subject  areas. 

•  Utility  of  the  research,  including 
potential  contribution  to  scientific 
knowledge  in  the  environmental  area. 

•  Availability  and  adequacy  of 
focilities  and  equipment. 

•  Budgetary  justification — In 
particular  Justification  and  cost  reqiiests 
for  equipment  will  be  carefully 
reviewed. 

A  summary  statement  of  the  scientific 
reuew  and  recommendation  of  the 
panel  is  provided  to  eech  appbcant 

Funding  decisions  are  the  sole 
responsibility  of  EPA.  Grants  are 
selected  on  the  basis  of  technical  merit, 
program  balance  and  budget. 

Proprietary  Infbrmation 

By  submi"ing  an  application  in 
response  to  this  solicitation,  the 


applicant  grants  EPA  permission  to 
share  the  application  writh  technical 
reviewers  both  within  and  outside  of  the 
Agency. 

Applications  containing  proprietary 
or  other  types  of  confidential 
information  will  be  immediately 
returned  to  the  applicant  withoxit 
review. 

Funding  Mechanism 

For  all  general  and  targeted  grants,  the 
funding  mechanism  will  consist  of  a 
grant  agreement  between  EPA  and  the 
recipient. 

Federal  grant  regulation  40  CFR 
30.307  requires  that  all  recipients 
provide  a  minimum  of  5%  of  the  total 
project  cost,  which  may  not  be  taken 
from  Federal  sources.  OER  will  not 
support  a  request  for  a  deviation  from 
this  requirement  for  any  grant  supported 
by  its  Research  Grants  Program. 

Contacts 

For  additional  general  information  on 
the  grants  program,  appbcants  may  call 
(202)  260-7474.  Applicants  with 
additional  questions  may  contact  the 
appropriate  individuals  identified  in 
Table  I.  Their  address  is:  U.S. 
Environmental  Protection  Agency, 
Office  of  Exploratory  Research  (8703). 
401  M  Street.  SW..  Washington,  DC 
20460. 

Table  I.— Coh-acts  for  the 
General  Soucitation 


Ptione 

Disciplina 

Contact 

number 

(Area 

code  202) 

Btology 

CJyde  Bishop  ... 

260-5727 

Chem/Ptiysics 

Deran  Pash- 

260-2606 

of  Air. 

ayan. 

Chem/Ptiystes 

Louts  Swatjy  .... 

260-7453 

of  Water/Soti. 

Engineering  

Louis  Swaby  ... 

260-7453 

Scdoeconomlcs 

Robert  Papetti  . 

260-7473 

Minority  Instituticm  Assistance 

Preapplication  assistance  is  available 
upon  request  for  potential  investigators 
representing  institutions  identified  by 
the  Secretary,  Department  of  Education. 
as  Historically  Black  Colleges  and 
Universities  (HBCUs)  or  the  Hispanic 
Association  of  Colleges  and  Universities 
(HACUs). 

The  application  Form  SF-424. 
instructions,  subject  areas,  and  review 
procedures  are  the  same  as  those  for  the 
general  grants  program. 

For  further  information  concerning 
Minority  assistance,  contact:  Virginia 
Broadway.  U.S.  Enviroimiental 
Protection  Agency  (8701).  401  M  Street. 


SW.,  Washington.  DC  20460.  (202)  260- 
7664. 

Dated:  October  5. 1993. 
Robert  A.  Papetti, 

Director,  Research  Grants  Staff.  Office  of 
Exploratory  Research. 

IFR  Doc.  93-25228  Filed  10-13-93;  8:45  am] 
MLUNO  COOK  «0O-aO-M 


(FRL-4789-11 

Proposed  NPDES  New  Source  General 
Permit  for  ttie  Western  Portion  of  the 
Outer  Continental  Shelf  of  the  Gulf  of 
Mexico  (GMG390000) 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  NPDES 

general  permit  and  availability  of 
supplemental  draft  environmental 
impact  statement. 

SUMMARY:  EPA  Region  6  today  proposes 
to  issue  a  national  pollutant  discharge 
elimination  system  (NPDES)  permit  for 
the  western  portion  of  the  outer 
continental  shelf  (OCS)  of  the  Gulf  of 
Mexico.  If  issued  as  proposed,  the 
permit  will  regulate  new  sources  in  the 
Offshore  Subcategory  of  the  Oil  and  Gas 
Extraction  Point  Source  Category 
located  in  and  discharging  pollutants  to 
federal  waters  in  lease  blocks  located 
seaward  of  the  outer  boundary  of  the 
territorial  seas  off  Louisiana  and  Texas. 
The  effluent  limitations  of  the  proposed 
permit  are  based  on  new  source 
performance  standards  (NSPS),  ocean 
discharge  criteria,  and.  for  waste 
streams  not  subject  to  the  NSPS,  EPA's 
best  professional  judgment  (BPJ)  on  the 
best  available  control  technology 
economically  achievable  (BAT)  and  best 
conventional  technology  (BCT).  EPA  has 
prepared  a  supplemental  draft 
environmental  impact  statement 
(SDEIS)  on  proposed  issuance  of  this 
permit.  EPA  Region  6  solicits  conunents 
on  its  proposal  and  the  SDEIS. 
DATES:  Written  comments  must  be 
received  by  November  29, 1993.  The 
Lafayette,  Loxiisiana  public  meeting  and 
hearing  will  be  held  starting  at  6  p.m. 
on  November  16, 1993.  The  Houston, 
Texas  public  meeting  and  hearing  will 
be  held  starting  at  6  p.m.  on  November 
17,  1993. 

ADDRESSES:  Written  comments  should 
be  sent  to: 

Regional  Administrator,  EPA  Region  6, 1445 
Ross  Avenue,  Dallas,  Texas  75202-2733. 

Verbal  comments  may  be  submitted  at 
public  meetings/hearings  EPA  Region  6 
will  hold  at: 

Holiday  Inn  Holidome,  2032  NE.,  Evangeline 
Thruway,  La&yette,  Louisiana;  and 
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FloUday  Inn  near  Creenway  Plaza,  2712 
Southwest  Freeway  (US  59)  Houston, 
T^xas. 

FOR  FURTHER  INFORMATION,  CONTACT:  Ms. 
Ellen  Caldwell  (6VV-PI),  EPA  Region  6, 
1445  Ross  Avenue,  Dallas.  Texas  75202- 
2733,  Telephone  (214)  655-7513.  A 
copy  of  the  draft  permit,  an  explanatory 
fact  sheet  and/or  the  SDEIS  may  be 
obtained  from  Ms.  Caldwell.  In 
addition,  the  current  administrative 
record  on  the  proposal  is  available  for 
examination  at  the  Region's  Dallas 
offiixs  during  normal  working  hours 
after  providing  Ms.  Caldwell  24  hours 
advance  notice.  If  only  minor  changes  to 
the  SDEIS  are  necessary,  the  final 
supplemental  environmental  impact 
statement  (FSEIS)  will  incorporate  the 
SDEIS  by  reference  and  include:  (1)  A 
revised  and  updated  summary;  (2) 
revisions  and  additions  to  the  SDEIS;  (3) 
EPA's  responses  to  comments;  and  (4) 
EPA's  preferred  alternative.  Interested 
parties  should  thus  retain  a  copy  of  the 
SDEIS  for  possible  use  in  combination 
with  the  FSEIS. 

SUPPl£MENTARY  INFORMATION:  Pursuant 
to  section  301(a)  of  the  Clean  Water  Act 
(CWA).  33  U.S.C.  1311(a).  discharges  of 
pollutants  to  waters  of  the  United 
States,  the  territorial  seas,  and  the 
contiguous  zone  are  unlawful,  except  as 
authorized  by  an  NPDES  permit  issued 
by  EPA  (or  an  EPA-approved  state)  in 
accordance  with  CWA  section  402,  33   . 
U.S  C.  1342.  Although  EPA  frequently 
authorizes  such  discharges  through 
NPOES  permits  issued  to  individual 
facihties,  it  may.  as  here,  choose  to 
authorize  them  through  promulgation  of 
a  general  permit.  The  Agency's  use  of 
general  NPDES  permits  is  described  at 
40  CFR  122.28. 

NPDES  permits  typically  include 
technolog)'-based  effluent  limitations 
regulating  the  quality  of  discharged 
pollutants  and  conditions,  e.g., 
requiring  recordkeeping  and  reporting, 
necessary  for  enforcement  of  the  permit. 
Those  limitations  and  conditions  are 
derived  from  EPA  promulgated  effluent 
limitations  guidelines  including  NSPS. 
and,  prior  to  promulgation  of  such 
guidelines,  the  best  professional 
judgment  (BPJ)  of  the  Agency's 
technical  staff.  Permits  also  contain 
limitations  assuring  compUance  with 
state  water  quality  standards  or,  as  in 
this  case,  to  avoid  degradation  of  the 
marine  environment. 

At  57  FR  $4642  (November  19,  1992). 
EPA  Region  6  issued  NPDES  general 
permit  GMG290000  authorizing 
discharges  from  existing  sources  in  the 
Offshore  Subcategory  of  the  Oil  and  Gas 
Extraction  Point  Source  Category  to  the 
OCS  of  the  Western  Gulf.  Because  EPA 


had  then  published  no  BAT  or  BCT 
effluent  limitations  guidelines,  the 
technology-based  limits  of  that  permit 
were  established  through  BPJ. 
Subsequently,  the  Agency  promulgated 
BAT  guidelines.  BCT  guidelines,  and 
NSPS  for  the  Offshore  Subcategory  at  58 
FR  12504  (January  15, 1993).  On  August 
4, 1993,  EPA  Region  6  proposed 
modifications  to  NPDES  permit 
GMG290000  at  58  FR  41474,  in  part  to 
render  it  consistent  with  those  new  BAT 
and  BCT  guidelines.  Today,  the  Region 
proposes  a  separate  general  permit 
regulating  discharges  from  "new 
sources"  in  the  OflEshore  Subcategory. 

The  OCS  of  the  Western  Gulf  consists 
of  those  federal  waters  seaward  of  the 
outer  boundary  of  the  territorial  seas 
(i.e.,  three  mile  limit)  off  Louisiana  and 
Texas.  The  inner  boundary  of  the  OCS 
area  is  based  on  CWA.  not  property 
ownership.  Hence,  some  oil  and  gas 
operators  with  leases  from  the  State  of 
Texas,  which  claims  ownership  of  the 
sea  bottom  in  part  of  the  OCS  area,  will 
be  required  to  obtain  coverage  under  the 
new  source  permit  after  its  issuance. 

"New  sources"  in  the  Offshore 
Subcategory  include  oil  and  gas 
development  and  production  facilities 
on  which  significant  site  preparation 
has  commenced  since  publication  of  the 
NSPS,  but  does  not  include  exploratory 
activities.  To  resolve  problems  which 
might  result  from  the  lag  between 
promulgation  of  the  NSPS  and  new 
source  NPDES  permits,  the  NSPS 
temporarily  excludes  from  the 
definition  of  "new  source"  new 
development  and  production  facilities 
that  would  otherwise  be  new  sources  if, 
on  the  effective  date  of  the  NSPS,  those 
facilities  were  already  subject  to  an 
existing  NPDES  permit,  e.g., 
GMG290000.  See  58  FR  12456-12458. 
When  the  proposed  new  source  permit 
is  issued,  such  facilities  will  become 
new  sources  and  should  apply  for 
coverage  thereunder. 

The  draft  permit  includes  technology 
based  effluent  Umitations  derived  from 
the  NSPS  for  wastestreams  subject 
thereto  and  BAT  and  BCT  Umitations 
based  on  BPJ  for  wastestreams  not 
covered  by  NSPS.  As  required  by  CWA 
section  403(c)  and  implementing  criteria 
at  40  CFR  part  125,  subpart  M,  the  draft 
permit  also  includes  water  quality  based 
limitations  protecting  the  marine 
environment  from  degradation. 
Proposed  limitations  for  each  covered 
waste  stream  are  summarized  below: 

Drilling  Fluids 

In  accordance  with  the  NSPS.  the 
draft  permit  prohibits  the  discharge  of 
drilling  fluids  containing  free  oil 
(monitored  using  the  static  sheen 


method),  containing  stock  barite  with 
more  than  3  mg/kg  of  cadmium  or  1  mg/ 
kg  of  mercury,  containing  diesel  oil,  or 
having  an  LC50  aquatic  toxicity  value  of 
less  than  30,000  ppm.  For  compliance 
with  CWA  section  403(c).  the  draft 
permit  limits  the  discharge  rate  to  a 
maximum  of  1000  bbl/hr  and  less  near 
areas  of  biological  concern. 

Since  1986,  Region  6  has  included 
BPJ  technology-based  Umitations  in  its 
OCS  general  permits  prohibiting  the 
discharge  of  oil  based  drilling  fluids. 
inverse  emulsion  drilling  fluids,  oil 
contaminated  drilling  fluids,  and 
drilling  fluids  to  which  mineral  oil  has 
been  added  (except  as  a  carrier  fluid, 
lubricity  additive,  or  pill).  With 
promulgation  of  the  NSPS,  Region  6  lost 
its  authority,  under  CWA  section 
402(a)(1),  to  impose  these  limitations  on 
a  BPJ  basis.  It  is  nevertheless  proposing 
to  include  them  in  the  new  source  OCS 
permit  on  two  different  grounds.  First, 
the  Region  beheves  these  conditions 
may  be  necessary  to  assure  compliance 
with  the  "no  free  oil"  NSPS  limitation 
and  thus  proposes  them  as  best 
management  practices  authorized  by 
CWA  section  402(a)(2).  Second,  the 
Region  lacks  assurance  the  discharges 
authorized  by  the  permit  would  not 
degrade  the  marine  environment  in  the 
absence  of  these  time-honored  permit 
conditions.  Accordingly,  it  is  also 
basing  its  proposal  to  include  them  in 
the  permit  on  CWA  section  403(c). 

Drill  Cuttings 

The  draft  permit  contains  the  same 
limits  for  driU  cuttings  as  for  drilling 
fluids,  proposed  on  the  same  regulatory 
bases.  Independent  toxicity  testing  of 
drill  cuttings  is  not  required  because  the 
Agency  presumes  the  cuttings  will  have 
the  same  toxic  characteristics  as  the 
drilling  fluids  adhering  to  them.  If  a 
specific  drilling  fluid  cannot  be 
discharged  in  compliance  with  the 
permit,  cuttings  removed  from  that  fluid 
may  not  be  discharged. 

Produced  Water 

Based  on  the  NSPS,  the  draft  permit 
imposes  a  monthly  Umit  of  29  mg/1  and 
a  maximum  limit  of  42  mg/1  on  oil  and 
grease  in  discharged  produced  water. 

To  implement  CWA  section  403(c), 
the  draft  permit  also  imposes  a  toxicity 
hmit  on  produced  water  discharges, 
essentially  requiring  that  they  exhibit  no 
toxic  effiscts  100  meters  from  the  outfall 
and  establishes  critical  dilution  values 
for  toxicity  testing  of  produced  water. 
EPA  derived  those  critical  dilution 
values  using  the  CORMIXl  model, 
adjusted  to  more  accurately  reflect  the 
conditions  under  which  Offshore 
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Subcategory  facilities  may  discharge 
produced  water. 

After  issuance  of  the  existing  source 
OCS  permit.  Industry  representatives 
requested  that  EPA  Region  6  estabUsh 
permit  hmits  accommodating  the  use  of 
di^sers  to  achieve  greater  dilution, 
thus  allowing  discharges  of  produced 
water  which  would  otherwrise  not 
comply  with  the  proposed  toxicity 
limits.  When  it  proposed  modi^cation 
of  that  permit.  Region  6  solicited 
comments  on  the  need  for  diffuser  use 
and  suggestions  for  permit  provisions 
which  might  accommodate  that  use  at 
58  FR  41474  (August  14, 1993).  EPA  has 
not  concluded  its  review  of  the 
comments  it  received  and  soUcits 
similar  comments  in  connection  with 
today's  proposal. 

To  obtain  data  for  potential  use  in 
future  regulatory  actions,  the  draft 
permit  also  requires  monitoring  of 
radium  226  and  228  in  produced  water 
discharges. 

Well  Treatment,  Completion,  and 
Workover  Fluids 

As  required  by  the  NSPS,  the  draft 
permit  limits  the  oil  and  grease  content 
of  well  treatment,  completion,  and 
workover  fluids  to  a  monthly  average  of 
29  mg/1  and  a  maximum  of  42  mg/1. 
Additionally,  the  draft  permit  prohibits 
the  discharge  of  free  oil  as  measured  by 
the  static  sheen  test.  This  limit  is  based 
on  BCT  guidelines. 

As  in  the  case  of  several  of  the 
proposed  conditions  on  drilUng  fluid 
discharges,  the  Region  also  proposes  to 
include  other  conditions  which  are 
somewhat  similar  to  limitations  it  has 
formerly  included  in  OCS  general 
permits  on  BPJ  technology  bases.  EPA 
proposes  to  prohibit  the  discharge  of 
well  treatment,  completion,  and 
workover  fluids  containing  priority 
pollutants  in  other  than  trace  amoiuits, 
in  effect  prohibiting  the  addition  of 
priority  pollutants  to  such  fluids.  This 
condition  is  proposed  both  as  a  BMP 
authorized  by  CWA  section  402(a)(2) 
and  to  assure  compliance  with  the 
requirements  of  CWA  section  403(c). 

Produced  Sand,  Deck  Drainage, 
Sanitary  Waste,  and  Domestic  Waste 

The  draft  permit  prohibits  the 
discharge  of  produced  sand,  the 
discharge  of  deck  drainage  containing 
free  oil  (as  monitored  by  the  visual 
sheen  test),  and  the  discharge  of  sanitary 
waste  containing  floating  solids  or  foam. 
It  also  prohibits  the  discharge  of 
sanitary  waste  with  a  chlorine 
concentration  less  than  1  mg/1  from 
platforms  manned  by  ten  or  more 
persons.  Each  of  these  proposed  Umits 
is  based  on  the  NSPS. 


Rubbish,  Trash,  and  Other  Refuse 

Consistent  with  interim  final  Coast 
Guard  regulations  implementing  Annex 
V  of  MARPOL  73/78,  54  FR  18384 
(April  28, 1989),  the  draft  permit  allows 
the  discharge  of  comminuted  food 
waste,  incinerator  ash,  and  non-plastic 
clinkers  able  to  pass  through  a  25mm 
mesh  more  than  3  nautical  miles  from 
the  nearest  land.  Incinerator  ash  and 
non-plastic  clinkers  unable  to  pass 
through  a  25mm  mesh  may  only  be 
discharged  more  than  12  nautical  miles 
from  nearest  land. 

Miscellaneous  Discharges 

The  draft  permit  prohibits 
miscellaneous  discharges  containing 
free  oil  (as  monitored  by  visual  sheen 
test)  and  prohibits  miscellaneous 
discharges  containing  floating  solids  or 
visible  foam.  These  limits  apply  to 
discharges  of  diatomaceous  earth  filter 
media,  blowout  preventer  fluids, 
uncontaminated  ballast  water, 
uncontaminated  bilge  water, 
uncontaminated  freshwater, 
uncontaminated  seawater,  muds  and 
cuttings  at  the  sea  floor,  excess  cement 
slurry,  source  water,  source  sand,  boiler 
blowdown,  and  discharges  from 
desalinization  units.  The  proposed 
permit  also  prohibits  miscellaneous 
discharges  which  contain  floating  solids 
or  visible  foam.  The  NSPS  did  not  cover 
these  discharges  and  the  proposed 
limitations  are  BCT  or  BAT  based  on 
BPJ.  Those  limitations  are  moreover 
consistent  with  the  limits  of  the  existing 
source  permit  GMG290000. 

All  Discharges  ^ 

To  assure  compliance  with  CWA 
section  403(c)  and  various  proposed 
effluent  limits,  the  proposed  permit  also 
prohibits  all  discharges  which  contain 
halogenated  phenohc  compounds,  and 
requires  that  operators  minimize  the 
discharge  of  surfactants,  dispersants, 
and  detergents. 

EPA  now  solicits  comments  on  the 
draft  permit  and  draft  EIS.  Limitations 
in  the  final  permit  may  vary  from  the 
proposed  limits  of  the  draft  permit  as  a 
result  of  comments. 

Other  Legal  Requirements 

Oil  Spills 

CWA  section  311.  33  U.S.C.  1321, 

Prohibits  the  discharge  of  oil  and 
azardous  materials  in  harmful 
quantities,  but  discharges  authorized  by 
NPDES  permits  are  excluded  from  that 
prohibition.  Permittees  should  note, 
however,  that  the  permit  does  not 
preclude  the  institution  of  legal  action 
or  relieve  permittees  bom  any 
responsibilities,  Uabilities.  or  penalties 


for  other  unauthorized  discharges  of  oil 
and  hazardous  materials  which  are 
covered  by  CWA  section  311. 

Coastal  Zone  Management  Act 

Discharges  authorized  by  the 
proposed  permit  will  be  to  waters 
outside  Louisiana's  Coastal  Zone  and 
the  effluent  limitations  imposed  on 
those  discharges  will  prevent  them  from 
affecting  coastal  waters.  Accordingly, 
the  primary  effect  issuance  of  this 
permit  will  have  on  Louisiana's  coastal 
zone  will  be  increased  demand  for 
onshore  disposal  of  wastes  which 
cannot  be  discharged  under  its  terms.  In 
promulgating  the  NSPS,  EPA  considered 
the  issue  of  onshore  disposal  capacity 
for  such  wastes  and  tailored  its  final 
rule  to  assure  sufficient  capacity  would 
be  available.  Moreover,  to  the  extent  it 
will  occur  in  Louisiana's  coastal  zone, 
such  disposal  will  be  regulated  by  the 
State,  assuring  consistency  with  its 
Coastal  Zone  Management  Plan.  EPA 
thus  finds  issuance  of  the  proposed 
permit  will  be  consistent  with  that  plan. 
The  proposed  new  source  permit  and 
this  determination  will  be  submitted  to 
the  State  of  Louisiana  with  a  request  for 
a  consistency  certification  for 
compliance  with  16  U.S.C.  1456(c). 

Marine  Protection,  Research,  and 
Sanctuaries  Act 

The  Marine  Protection.  Research,  and 
Sanctuaries  Act  of  1972  (MPRSA),  33 
U.S.C.  1401,  et  seq.,  establishes  the 
Marine  Sanctuaries  Program 
implemented  by  the  National 
Oceanographic  and  Atmospheric 
Administration  (NOAA).  Under 
MPRSA,  NOAA  designates  certain 
ocean  waters  as  marine  sanctuaries  for 
preserving  or  restoring  their 
conservation,  recreational,  ecological,  or 
aesthetic  values.  NOAA  has  designated 
the  Flower  Garden  Banks,  which  is 
within  the  area  covered  by  the  proposed 
permit,  a  marine  sanctuary.  As 
proposed,  the  permit  prohibits 
discharges  in  areas  of  biological 
concern,  including  marine  sanctuaries. 

State  Water  Quality  Standards  and 
Certification 

Because  no  state  waters  are  included 
in  the  area  covered  by  the  draft  permit, 
none  will  be  affected  if  it  is  issued  as 
proposed.  Hence,  the  certification 
provisions  of  CWA  section  401,  33 
use.  1341,  do  not  apply  to  EPA's 
proposed  action. 

Executive  Order  12291 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  action  from 
the  review  requiren>ents  of  Executive 
Order  12292  pursuant  to  section  8(b)  of 
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that  Order.  It  should  be  noted,  however, 
that  EPA  in  fact  obtained  OMB  review 
of  a  regulatory  impact  analysis  prepared 
in  connection  with  its  promulgation  of 
the  NSPS.  Incremental  compliance  costs 
associated  with  the  new  limitations  the 
proposed  permit  imposes  on  Offshore 
Subcategory  oil  and  gas  operators  were 
considered  in  that  review. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  of  the  proposed  permit 
have  been  approved  by  OMB  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501,  et  seq..  and 
assigned  OMB  control  numbers  2040- 
0086  (NPDES  permit  application)  and 
2040-0004  (discharge  monitoring 
reports).  EPA  estimates  it  vnW  take  an 
affected  facility  three  hours  to  prepare  a 
reqtiest  for  coverage  under  the  proposed 
permit  and  38  hours  per  year  to  prepare 
discharge  monitoring  reports  in 
compliance  with  its  terms. 

Natjonal  Environmental  Policy  Act 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4331,  et  seq..  and  EPA's 
implementing  regulations  at  40  CFR  part 
6.  subpart  F,  and  40  CFR  122.19(c),  EPA 
has  determined  issuance  of  the 
proposed  permit  will  be  a  major  federal 
action  which  may  significantly  affect 
the  quality  of  the  human  environment. 
The  environmental  impacts  of  the  oil 
and  gas  exploration  activities  from 
which  the  discharges  regulated  by  the 
general  permit  arise  have  been 
previously  considered  in  a  November 
1992  Final  EIS  prepared  by  the  Minerals 
Management  Service  of  the  Department 
of  the  Interior  in  connection  with  Lease 
Sales  142  and  143.  EPA  has  adopted 
that  Final  EIS  and  prepared  a 
supplement  thereto  (the  SDEIS)  to 
provide  additional  information  and 
evaluation  on  its  proposed  general 
permit  decision.  As  noted  above,  the 
SDEIS  is  available  for  review  and 
comment. 

Endangered  Species  Act 

In  a  1987  biological  opinion  rendered 
under  section  7  of  the  Endangered 
Species  Act,  16  U.S.C.  1536,  the 
National  Marine  Fisheries  Service 
(NMFS)  determined  that  OCS  oil  and 
gas  development  and  production 
operations  were  ujilikely  to  jeopardize 
the  continued  existence  of  any  listed 
species  under  its  jurisdiction.  MMS 
reaffirmed  that  opinion  in  connection 
with  Lease  Sales  142/143  in  1992.  The 
United  States  Fish  &  WUdlife  Service 
(FWS)  similarly  issued  no  jeopardy 
opinions  for  OCS  oil  and  gas  operations 
in  1987  and  1992.  Accordingly,  the 


effects  of  actions  interrelated  to  today's 
permit  proposal,  e.g..  rig  construction, 
nave  already  been  considered  under 
section  7  and  are  considered  part  of  the 
"environmental  baseline"  in  accordance 
with  50  CFR  402.02. 

Because  the  effluent  limitations  of  the 
proposed  permit  are  protective  of 
sensitive  marine  organisms,  as  required 
by  EPA's  ocean  discharge  criteria  at  40 
CFR  part  125,  subpart  M.  the  discharge 
authorization  EPA  proposes  will  be 
unlikely  to  adversely  aJffect  listed 
threatened  or  endangered  species  or 
designated  critical  habitat.  EPA  Region 
6  will  seek  written  concxirrence  of  the 
U.S.  Fish  and  Wildlife  Service  and 
National  Marine  Fisheries  Service  in 
this  determination.  The  Services 
provided  similar  concurrences  in 
connection  with  EPA's  issuance  of  the 
less  stringent  November  14,  1992 
existing  source  permit  (GMG290000). 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601,  et  seq.,  requires  that  EPA 
prepare  a  regulatory  flexibility  analysis 
for  regulations  that  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  In  promulgating  the  NSPS,  EPA 
prepared  an  economic  analysis  showing 
they  would  directly  impact  no  small 
entities.  See  58  FR  12492.  Based  on 
those  findings,  EPA  Region  6  certifies, 
pursuant  to  5  U.S.C.  605(b),  that  the 
permit  proposed  today  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 
Myron  O.  Knudson, 

Director.  Water  Management  Division.  EPA 
Region  6. 

(FR  Doc.  93-25229  Filed  10-13-93;  8:45  am) 

BILUNQ  COOE:  asaO-SO-r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

October  6, 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  Inc.,  2100  M  Street.  NW.,  suite 
140,  Washington.  DC  20037.  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 


on  this  information  collection  should 
contact  Jonas  Neihardt.  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington,  DC  20503,  (202) 
395-4814. 

OMB  Number:  3060-0461 

Title:  Section  90.173,  Policies  governing 
the  assignment  of 

Action:  Revision  of  a  ciurently  approved 
collection 

Respondents:  State  or  local  governments 
and  businesses  or  other  for-profit 
(including  small  businesses) 

Frequency  of  Response:  On  Occasion 
reporting  requirement 

Estimated  Annual  Burden:  200 
responses;  4.5  hours  average  burden 
per  response;  900  hours  total  annual 
burden. 

Needs  and  Uses:  Private  land  mobile 
chaimels  are  becoming  scare  in  many 
areas,  making  it  difficult  for  eligible 
applicants  to  be  licensed  on  frequencies 
that  are  available  on  an  exclusive  basis. 
The  Commission  proposes  to  address 
this  spectrum  scarcity  by  recj'ciing 
chaimels  that  are  not  being  used 
effectively  by  the  existing  licenses.  To 
identify  these  channels,  the  Commission 
proposes  to  enlist  the  assistance  of 
persons  who  wish  to  be  licensed.  Under 
the  proposal,  individuals  who  provide 
the  Commission  with  information  that  a 
ourent  licensee  is  violating  certain 
Rules  would  be  granted  a  licensing 
preference  for  any  channels  recovered 
as  a  result  of  that  information.  The 
Commission  will  use  the  information  to 
determine  whether  the  channels  of  the 
existing  hcensee  shculd  be  recovered 
due  to  violations  of  our  Rules  and 
whether  any  recovered  channels  should 
be  reassigned  to  the  applicant.  Without 
this  information,  the  FCC  might  not 
learn  of  rule  violations  and.  due  to  the 
existence  of  a  ourent  licensee,  would 
deny  applications  for  frequencies  that 
are  licensed  on  an  exclusive  basis.  The 
spectrum  would,  therefore,  continue  to 
be  used  inefficiently.  In  some  cases,  the 
Commission  might  learn  of  violations 
but,  imder  ourent  rules,  would  be 
required  to  reassign  any  channels 
recovered  on  a  first-come,  first-served 
basis  without  giving  a  preference  to 
persons  who  brought  violations  to  the 
Commission's  attention. 

Federal  Communications  Conunission. 

William  F.  Caton. 

Acting  Secretary. 

[FR  Doc  93-25135  FUed  10-13-93;  8:45  am] 

BiujNa  cooe  fn>-oi-M 
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Public  Information  Collection 
Approved  by  Office  of  Management 
and  Budget 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  For  further 
information  contact  Shoko  B.  Hair. 
Federal  Communications  Commission, 
(202) 632-6934. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0577 
Tide:  Expanded  Interconnection  with 
Local  Telephone  Company,  Facilities, 
CC  Docket  No.  91-141. 
Expiration  Date:  09/30/96 
Estimated  Annual  Burden:  16 
responses,  15  hours  average  biu-den 
per  response;  plus  occasional  fresh 
look  public  notice  filings,  with  de 
minimus  burden  per  response. 
Description:  In  the  Second 
Memorandum  Opinion  and  Order  on 
Reconsideration  in  CC  Docket  No.  91- 
141  (released  September  2, 1993),  the 
Commission  reconsidered  de  novo,  and 
adopted  a  modified  version  of,  the 
"fresh  look"  policy  adopted  in  the 
Special  Access  Order.  7  FCC  Red  7369 
(1992).  in  that  docket.  The  September  2 
Order  also  clarified  and  expanded 
earlier  Commission  requirements 
concerning  the  neutral  application  of 
nonrecurring  charges,  modified  the 
requirements  for  tariffing  virtual 
collocation  arrangements,  and  specified 
certain  standards  that  must  be  met  for 
a  carrier's  connection  charge  rate 
structure  to  be  considered  reasonable. 
The  Order  requires  local  exchange 
carriers  (LECs)  to  make  t£iriff  filings  to 
provide  public  notice  of  the  start  of  the 
"fresh  look"  period  at  each  of  their 
offices  where  expanded  interconnection 
is  implemented.  LECs  must  also  file 
tariff  revisions  to  implement  the 
modified  fresh  look  rules.  LECs  must 
make  tariff  revisions  to  bring  their  tariffs 
into  compliance  with  the  requirements 
concerning  nonrecurring  charges  no 
later  than  October  18, 1993.  LECs  must 
revise  their  connection  charge  tariffs  if 
they  do  not  satisfy  the  standards  set 
forth  in  the  Order.  Finally,  LECs  may 
choose  to  revise  their  virtual  collocation 
tariffs  to  reflect  the  less  extensive 
tariffing  requirements  adopted  on 
reconsideration. 

Federal  Communications  Commission. 

WUliam  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  93-25183  Filed  10-13-93;  8:45  am) 

BNXMQ  COOC  fni-01-ll 


[Report  No.  19771 

Petition  for  Reconalderatlon  of  Action 
In  Rulemaking  Proceeding 

October  7. 1993. 

Petition  for  reconsideration  has  been 
filed  in  the  Commission  rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
1.429(e).  The  full  text  of  this  document 
is  available  for  viewing  and  copying  in 
room  239, 1919  M  Street,  NW., 
Washington,  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor 
ITS,  Inc.  (202)  857-3800.  Opposition  to 
this  petition  must  be  filed  October  29, 
1993.  See  §  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 
Subject:  Tariff  Filing  Requirements  for 

Nondominant  Common  Carriers  (CC 

Docket  No.  93-36). 
Niunber  of  Petitions  Filed:  1 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  93-25136  Filed  10-13-93;  8:45  am] 

BILLMa^ODE  «712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY  . 

Public  Information  Collection 
Requlrementa  Submitted  to  OMB  for 
Review 

ACTION:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  public 
information  collection  requirements  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  chapter  35. 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  December  13, 1993. 
ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
the  FEMA  Information  Collections 
Clearance  Officer  at  the  address  below; 
and  to  Gary  Waxman,  Office  of 
Management  and  Budget.  3235  New 
Executive  Office  Building,  Washington, 
DC  20503,  (202)  395-7340,  within  60 
days  of  this  notice. 
FOR  FURTHER  MFORMATION  CONTACT: 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  Linda  Borror.  FEMA 


Information  Collections  Clearance 
Officer.  Federal  Emergency  Management 
Agency.  500  C  Street,  S\V.,  Washington, 
DC  20472,  (202)  646-2624. 

Type:  Revision  of  3067-0142. 

Title:  Capability  and  Hazard 
Identification  Program  (CHIP). 

Abstract:  The  Federal  Emergency 
Management  Agency  (FEMA)  requires 
consistent  information  on  the  status  of 
State  and  local  emergency  management 
capabilities,  and  the  impact  of  FEMA 
funding  on  improving  those  capabilities. 
CHIP  data  is  a  nationwide  baseline  on 
State  and  local  hazards,  current 
capabilities,  and  resource  requirements. 
FEtAA  uses  the  data  to  set  program 
priorities,  prepare  FEMA  budgets, 
allocate  funds  and  provide  reports  to 
Congress. 

Type  of  Respondents:  State  and  local 
governments. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  34,600. 

Number  of  Respondents:  States — 56; 
Locals— 2,900. 

Estimated  Average  Burden  Time  per 
Response:  State — 100  hours;  Locals— IC 
hotirs. 

Frequency  of  Response:  Annually. 

Dated:  October  5. 1993. 
Wesley  C  Moore, 

Director,  Office  ofAdminist-ative  Support. 
[FR  Doc.  93-25243  Filed  10-13-93;  8:45  am] 

BIUMQ  CODE  (Tlt-OI-M 


[FEMA-995-DR] 

Misaourl;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Missouri.  (FEMA-995-DR),  dated  July 
9, 1993,  and  related  determinations. 

EFFECTIVE  DATE:  October  6. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 

SUPPl£MENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Missouri,  dated  July  9, 1993.  is  hereby 
amended  to  include  the  following  area 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
9, 1993: 

Dade  County  for  Individual  Assistance. 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

Richard  W.  Krimm, 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 

[FR  Doc.  93-25244  Filed  10-13-93;  8:45  am) 

MUMO  CODE  t71S-03-M 

[FEMA-99S-OR] 

Nebraska;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Nebraska,  (FEMA-998-DR),  dated  July 
19, 1993,  and  related  determinations. 
EFFECTIVE  DATE:  September  27. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  27, 1993,  the  President 
amended  the  cost-sharing  arrangements 
concerning  Federal  funds  provided 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.), 
in  a  letter  to  James  L.  Witt,  Director  of 
the  Federal  Emergency  Management 
Agency,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Nebraska, 
resulting  from  severe  storms  and 
flooding  on  June  23, 1993,  through  and 
including  August  5. 1993.  is  of 
sufficient  severity  and  magnitude  that 
special  conditions  are  warranted 
regarding  the  cost-sharing  arrangements 
concerning  Federal  funds  provided 
under  the  Robert  T.  Stafford  Disaster 
Rehef  and  Emergency  Assistance  Act 
("the  Stafford  Act")  for  the  Public 
Assistance  program. 

Therefore,  I  amend  my  previous 
declaration  to  authorize  Federal  funds 
for  Public  Assistance  at  90  percent  of 
total  eligible  costs,  except  for  direct 
Federal  assistance  costs  for  emergency 
work  authorized  at  100  percent  Federal 
funding.  This  90  percent  reimbursement 
applies  to  all  authorized  Public 
Assistance  costs,  including  debris 
removal  to  eliminate  immediate  threats 
to  public  health  and  safety,  emergency 
work  to  save  Uves  and  protect  public 
health  and  safety,  and  repair  or 
reconstruction  of  uninsured  public  and 
private  non-profit  facilities. 

This  adjustment  to  Stats  and  local 
cost  sharing  applies  only  to  Public 


Assistance  costs  eligible  for  such 
adjustment  under  the  law.  The  law 
specifically  prohibits  a  similar 
adjustment  for  funds  provided  to  States 
for  the  Individual  and  Family  Grant 
program.  These  funds  will  continue  to 
be  reimbursed  at  75  percent  of  total 
eligible  costs. 

Please  notify  the  Governor  of  the  State 
of  Nebraska  and  the  Federal 
Coordinating  Officer  of  this  amendment 
to  my  major  disaster  declaration. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

Junes  L  Witt. 

Director. 

[FR  Doc.  93-25242  Filed  10-13-93;  8:45  ami 
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FEDERAL  MARITIME  COMMISSION  ' 

[Docket  No.  93-21] 

Mr.  Stanley  Hecht  v.  Puerto  Rico 
Maritime  Shipping  Authority;  Filing  of 
Complaint  and  Assignment 

Notice  is  given  that  a  complaint  filed 
by  Stanley  Hecht  ("Complainant") 
against  Puerto  Rico  Maritime  Shipping 
Authority  ("Respondent")  was  served 
October  7. 1993.  Complainant  alleges 
that  Respondent  has  violated  sections 
17  and  18  of  the  Shipping  Act,  1916,  46 
U.S.C.  app.  816  and  817,  by  publishing 
and  enforcing  tariff  and  bill  of  lading 
provisions  that  impose  liability  for  costs 
and  expenses  incurred  in  collecting 
charges  due  Respondent 

This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61. 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61,  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  October  7. 1994,  and  the 


final  decision  of  the  Commission  shall 

be  issued  by  February  6. 1995. 

JoMph  C  PoUdng. 

Secretary. 

[FR  Doc.  93-25205  Filed  10-13-93;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

T.  Brent  Balilnger,  et  al.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  Usted  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  November  2, 1993. 

A.  Federal  Reserve  Bank  of  Kansas 
Qty  Oohn  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

1.  T.  Brent  Bollinger,  Pawhuska, 
Oklahoma;  to  acquire  an  additional  8.44 
percent  of  the  voting  shares  of  N. B.C. 
Bancshares  of  Pawhuska.  Inc.. 
Pawhuska.  Oklahoma,  for  a  total  of 
31.95  percent,  and  thereby  indirectly 
acquire  NBC  Bank.  Pawhuska. 
Oklahoma. 

2.  Whitman  T.  Eastman,  Gunnison. 
Colorado;  to  acquire  an  additional  22.1 
percent  of  the  voting  shares  of  First 
National  Bankshares  of  Gunnison.  Inc., 
Gunnison,  Colorado,  for  a  total  of  36.4 
percent,  and  thereby  indirectly  acquire 
The  First  National  Bank  of  Gunnison. 
Gunnison.  Colorado. 

3.  Buford  J.  and  Anna  Van  Loenen, 
Prairie  View.  Kansas;  to  acquire  an 
additional  43.3  percent  of  the  voting 
shares  of  Phillips  Holdings.  Inc., 
Stuttgart.  Kansas,  and  thereby  indirectly 
acquire  Fanners  State  Bank.  Stuttgart. 
Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  6, 1993. 
JennifiBr  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc  93-25139  Filed  10-13-93;  8:45  am] 
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Falrbank  Bancshares,  Inc.,  al  al.; 
Notice  of  Appllcatlona  to  Engaga  da 
novo  In  Permlsalble  NonbanWng 
Activities 

The  companies  listed  In  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(&]  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throuchout  the  United  States. 

Eacn  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  efiects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  2, 1993. 

A.  Federal  Reserve  Bank  of  Chicago 
Games  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Fairbank  Bancshares.  Inc.. 
Fairbank,  Iowa;  to  engage  de  novo  in 
making  and  servicing  loans  pursuant  to 
§  225.25(b)(1)  of  the  Boards  Regulation 
Y.  These  activities  will  be  conducted  in 
the  geographic  area  surroimding 
Fairbank,  Iowa. 

2.  First  of  America  Bank  Corporation, 
Kalamazoo,  Michigan;  to  engage  de  novo 
through  its  subsidiary.  First  of  America 
Mortgage  Company,  Kalamazoo, 


Michigan,  in  performing  appraisals  of 
real  estate  pursuant  to  §  225.25(b)(13)  of 
the  Board's  Regulation  Y. 

3.  Whitewater  Bancorp,  Inc., 
Whitewater,  Wisconsin;  to  engage  de 
novo  through  its  subsidiary,  OlA 
Development  Corporation.  Whitewater, 
Wisconsin,  in  forming  a  community 
development  corporation  to  invest  in 
limited  partnerships  involved  in 
community  development  efforts 
including  affordable  housing,  job 
creation  and  other  economic 
development  projects  pursuant  to  § 
225.25(b)(6)  of  the  Board's  Regulation  Y. 
These  activities  will  be  conducted  in 
Walworth,  Jefferson,  and  Rock  Counties 
in  the  State  of  Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  6, 1993. 
}ennifiBr  J.  lohnson. 
Associate  Secretary  of  the  Board. 
(PR  Doc.  93-25140  Filed  10-13-93;  8.45  ami 
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Keystone  Financial,  Inc.,  et  bL; 
Formattons  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  In  this  notice 
have  appUed  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  appUcations 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Bo£ird  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  feet  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  5,  1993. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch.  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

J.  Keystone  Financial,  Inc., 
Harrisburg,  Pennsylvania;  merge  with 


WM  Bancorp,  Cumberland,  Maryland, 
and  thereby  acquire  American  Trust 
Bank,  Cumberland,  Maryland,  and 
American  Trust  Bank  of  West  Virginia, 
N.A..  Keyser,  West  Virginia. 

B.  Federal  Reserve  Bank  of  Qeveland 

(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street.  Cleveland,  Ohio 
44101: 

1.  First  Commonwealth  Financial 
Corporation,  Indiana.  Pennsylvania;  to 
acquire  100  percent  of  the  voting  shares 
of  Peoples  Bank  of  Western 
Pennsylvania,  New  Castle, 
Pennsylvania. 

C  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr..  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond,  Virginia  23261: 

1.  First  Savings  Bancorp,  Inc., 
Southern  Pines,  North  Carolina;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  First  Savings  Bank  of  Moore 
County,  Inc.,  SSB,  Southern  Pines, 
North  Carolina. 

D.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Southland  Bank  Corporation, 
Butler.  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  United 
Bank  of  Crawford,  Roberta,  Georgia. 

2.  SouthTrust  Corporation, 
Birmingham,  Alabama;  and  SouthTrust 
of  Florida,  Inc.,  Jacksonville,  Florida;  to 
merge  with  Cypress  Banks,  Inc.,  Wesley 
Chapel,  Florida,  and  thereby  indirectly 
acquire  First  National  Bank  of  the 
South,  Wesley  Chapel,  Florida. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  First  National  ofHoxie  Employee 
Stock  Ownership  Plan,  Hoxie.  Kansas; 
to  become  a  bank  holding  company  by 
acquiring  54.8  percent  of  the  voUng 
shares  of  First  Bancshares  of  Hoxie.  Inc. 
Hoxie,  Kansas,  and  thereby  indirectly 
acquire  First  National  Bank.  Hoxie, 
Kansas. 

2.  Myers  BancShares,  Inc.,  Alva, 
Oklahoma;  to  become  a  bank  holding 
company  by  acquiring  96  percent  of  the 
voting  shares  of  The  Central  National 
Bank,  Alva,  Oklahoma. 

5.  Plaza  Bancshares,  Inc.,  Bartlesville, 
Oklahoma;  to  become  a  bank  holding 
company  by  acquiring  94.4  percent  of 
the  voting  shares  of  Plaza  National  Bank 
of  Bartlesville,  Bartlesville,  Oklahoma. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  October  6, 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  93-25141  Filed  10-13-93;  8:45  am) 

BILUNO  CODE  631  (Ml -F 


Norwest  Corporation;  Acquisition  of 
Company  Engaged  In  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  apphed  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225, 21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsoujid 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
conunenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaroing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  20, 
1993. 

A.  Federal  Reserve  Bank  of 
Minnea|)olis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Miimesota  55480: 

1.  Norwest  Corporation,  Minneapolis, 
Minnesota;  to  acquire  the  mortgage 
origination  and  servicing  business 
conducted  by  St.  Cloud  National  Bank 


&  Trust  Co.,  St.  Cloud,  Minnesota,  and 
thereby  engage  in  making,  acquiring,  or 
servicing  loans  or  other  extensions  of 
credit  such  as  would  be  made  by  a 
mortgage  company  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 
These  activities  will  be  conducted  in  the 
Chicago,  Illinois  area 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  6, 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  93-25142  Filed  10-13-93;  8:45  am) 

BflJJNG  CODE  e21»«1-F 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Employee  Thrift  Advisory  Council; 
Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  a  notice  is  hereby 
given  of  the  following  committee 
meeting: 

Name:  Employee  Thrift  Advisory 
Coimcil.  jt 

Time:  10  a.m. 

Date:  October  27, 1993. 

Place:  Fourth  Floor,  Conference 
Room,  Federal  Retirement  Thrift 
Investment  Board,  1250  H  Street  NW., 
Washington,  DC. 

Status:  Open. 

Matters  to  be  considered:  Approval  of 
the  minutes  of  the  May  19, 1993, 
meeting;  report  of  the  Executive  Director 
on  the  status  of  the  Thrift  Savings  Plan; 
Thrift  Savings  Plan  open  season 
activities;  Analysis  of  additional  Thrift 
Savings  Plan  investment  funds; 
legislation;  and  new  business. 

Any  interested  person  may  attend, 
appear  before,  or  file  statements  with 
the  Council.  For  further  information 
contact  John  J.  O'Meara,  Committee 
Management  Officer,  on  (202)  942-1662. 

Dated:  October  7, 1993. 

rrinfiilliffiniittiilli.  - 

Executive  Director,  Federal  Retirement  Thrift 
Investment  Board. 

[FR  Doc.  93-25152  Filed  10-13-93;  8:45  am] 
BujjNO  coortrso-oi-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Interest  Rate  on  Overdue  Debts 

Section  30.13  of  the  Department  of 
Health  and  Human  Services'  claims 
collection  regulations  (45  CFR  part  30) 
provides  that  the  Secretary  shall  charge 
an  annual  rate  of  interest  as  fixed  by  the 


Secretary  of  the  Treasury  after  taking 
into  consideration  private  consumer 
rates  of  interest  prevailing  on  the  date 
that  HHS  becomes  entiUed  to  recovery. 
The  rate  generally  cannot  be  lower  than 
the  Department  of  Treasury's  current 
value  of  funds  rate  or  the  applicable  rate 
determined  from  the  "Schedule  of 
Certified  Interest  Rates  with  Range  of 
Maturities."  This  rate  may  be  revised 
quarterly  by  the  Secretary  of  the 
"Treasury  and  shall  be  published 
quarterly  by  the  Department  of  Health 
and  Human  Services  in  the  Federal 
Raster. 

Tne  Secretary  of  the  Treasury  has 
certified  a  rate  of  13  5%  for  the  quarter 
ended  September  30, 1993.  This  interest 
rate  will  remain  in  effect  until  such  time 
as  the  Secretary  of  the  Treasury  notifies 
HHS  of  any  change. 

Dated:  October  6, 1993. 
George  H.  Strsder, 

Deputy  Assistant  Secretary,  Finance. 

[FR  Doc.  93-25233  Filed  10-13-93;  8:45  am) 

aaUNO  CODE  41S0-04-M 


Centers  for  Disease  Control  and 
Prevention 

Advisory  Council  for  the  Elimination  of 
Tuberculosis;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  [CDC) 
annoimces  the  following  coimcil 
meeting. 

Name:  Advisory  Council  for  the 
Elimination  of  Tuberciilosis  (ACET). 

Times  and  Dates:  8:30  a.m.-5  p.m., 
November  8, 1993.  8:30  a.m.-ll:45  a.m.. 
November  9, 1993. 

Place:  Corporate  Square  Office  Park, 
Corporate  Square  Boulevard,  Building 
11,  Room  1413,  AUanta,  Georcia  30329. 

IStatus:  Open  to  the  public,  limited 
only  by  the  space  available. 

Purpose:  Tnis  council  advises  and 
makes  recommendations  to  the 
Secretary  of  Health  and  Himian 
Services,  the  Assistant  Secretary  for 
Health,  and  the  Director,  CDC,  regarding 
the  elimination  of  tuberculosis. 
Specifically,  the  coimcil  makes 
recommendations  regarding  policies, 
strategies,  objectives,  and  priorities; 
addresses  the  development  and 
application  of  new  technologies;  and 
reviews  the  extent  to  which  progress  has 
been  made  toward  eliminating 
tuberculosis. 

Matters  To  Be  Discussed:  General 
update  on  governmental  actions  on 
tuberculosis;  update  on  new  training 
and  educational  activities;  legislative/ 
funding  update;  update  on  tuberculosis 
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model  centers;  revision  of  BCC 
recommendations;  revision  of  model 
tuberculosis  program  rectHnmendations; 
update  on  1992  surveillance  data  and 
outbreaks;  tuberculosis  management 
data;  MDR-TB  outbreak  follow-up 
investigations;  tuberculosis  hospital 
surveys;  upgrading  laboratory 
capabilities  for  diagnosis  and 
epidemiology  support,  tubennilin  skin 
testing  and  screening  guidelines;  and 
review  of  corrections  statement. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  more  Information: 
Dixie  E.  Snider,  Jr..  M.D..  Acting 
Associate  Director  for  Science,  CDC.  and 
Executive  Secretary.  ACET,  1600  Clifton 
Road,  NE..  Mailstop  D-39,  Atlanta, 
Georgia  30333,  telephone  404/639- 
3701. 

Dated:  October  6, 1993. 
EhrinHilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 
(FR  Doc.  93-25188  Filed  10-13-93;  8:45  am] 

BHJJNQ  COOC  41W-1S-M 


Food  and  Drug  Administration 
[GN«2140] 

Statement  of  Organization,  Functlona, 
and  Delegations  of  Authority 

Part  H.  Chapter  HF  (Food  and  Drug 
Administration)  of  the  Statement  of 
Organization.  Fxmctions.  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (35  FR  3685.  February  25. 
1970.  and  56  FR  29484.  June  27. 1991. 
as  amended  most  recently  in  pertinent 
part  58  FR  14214.  March  16. 1993)  is 
amended  to  reflect  a  reorganization  of 
the  National  Center  for  Toxicological 
Research  (NCTR).  Office  of  Operations, 
Food  and  Drug  Administration  (FDA). 
As  NCTR  continues  to  integrate  its 
research  efforts  into  the  regulatory 
mission  of  the  FDA,  re-focusing  of 
NCTR's  research  capabilities  has 
emphasized  the  necessity  to  have  all 
research  functions  at  NCTR  located  in 
one  organization,  the  Office  of  Research. 
In  order  to  place  stronger  emphasis  on 
the  importance  of  the  planning 
functions  of  the  Center,  the  title  of  the 
Of^ce  of  Management  has  been  changed 
to  the  OfHce  of  Planning  and  Resource 
Management.  All  research  support 
functions  have  been  centralized  into  the 
Office  of  Research  Services  which  has 
been  retitled  as  the  Office  of  Research 
Support. 

FDA  believes  the  new  NCTR  structure 
will  provide  a  more  efficimt  span-of- 


control  for  all  organizational  units. 
Under  Section  HF-B.  Organization: 

1.  E)elete  subparagraph  (q-1)  Office  of 
the  Center  Director  in  its  entirety  and 
insert  a  new  subparagraph  reading  as 
follows: 

(q-1)  Office  of  the  Ceater  Director 
(HFTl).  Phrovides  leadership  and 
direction  to  assure  the  efficient  and 
effective  planning,  performance,  and 
evaluation  of  Center  activities. 

Staffs  and  supports  the  operation  of 
the  Center's  Science  Advisory  Board. 

Advises  and  assists  top  Agency 
management  on  research  and  research 
strategies  that  have  impact  on  the 
development  and  execution  of  long- 
range  program  goals  of  the  Agency. 

Provides  leadership  and  direction  to 
all  Office  of  the  Director  office 
functions. 

Provides  executive  secretariat  support 
for  the  Immediate  Office  of  the  Director, 
including  maintaining  and  controlling 
the  Director's  working  files. 

Plans  and  coordinates  the  Center's 
Equal  Employment  Opportunity 
Program. 

2.  Delete  subparagraphs  (q-3  through 
q-5)  in  their  entirety  and  insert  the 
following  new  subparagraphs: 

(q-3)  Office  of  Planning  and  Resource 
Management  (HFTlD).  Advises  the 
Director  oa  the  strategic  and  operational 
planning  and  resource  utilization 
decisions  necessary  to  accomphah  the 
mission  and  goals  of  the  Center. 

Organizes,  plans,  directs,  and 
develops  strategic  and  operational 
planning  systems  to  allow  Center's 
management  to  define  and  monitor  the 
Center  goals  and  objectives. 

Supports  and  directs  program/project 
evaluations  of  the  Center's  activities. 
Performs  special  management  analyses 
of  Center  program  and  administrative 
operations.  Maintains  the  Center 
systems  of  policies  and  procedures. 

Provides  and  directs  the  formulation, 
execution,  and  accounting  functions  for 
the  Center's  budget.  Operates  and 
maintains  accounting  system. 

(q-4)  Office  of  Research  (HFTD). 
Organizes,  plans,  and  directs  Center 
research  programs  in  accordance  with 
Centerwide  strategic  direction. 

Directs  studies  on  the  kinetics  and 
metabolism  of  chemicals  prerequisite  to 
the  implementation  of  cardnogenic, 
teratogenic,  and  mutagenic  experiments; 
directs  the  development  of  protocols  for 
safety  evaluation  of  toxic  chemicals. 

Directs  the  development  of 
experimental  methods  used  to 
extrapolate  test  results  from  animals  to 
humans. 

Directs  the  development  of  in  vitro 
models  to  serve  as  links  in  the 
assessment  of  toxic  manifestations 


expected  in  mammals  in  general  and  in 
humans  in  particular. 

Directs  research  to  expand 
comparative  physiology  and 
biochemistry  to  primates  and  other 
potentially  appUcable  experimental 
species. 

Coordinates  research  in  Center 
program  areas  with  leading  scientists  in 
other  segments  of  FDA  and  the  scientific 
community  at  lares. 

Coordinates  with  other  Center  and 
Agency  components  and  top  level 
officials  of  other  agencies  to  provide 
input  for  long-term  research  planning  in 
responsible  program  areas.  Ensures 
implementation  of  programs  responsive 
to  the  Center's  portion  of  the  Agency's 
integrated  research  plan. 

Responsible  for  the  scientific 
oversight  of  Center  research  contracts 
and  agreements  in  Center  programs. 
(q-5)  Office  of  Research  Support 
(HFTE).  Organizes,  plans,  and  directs 
Center  research  support  in  the  areas  of 
pathology,  diet  preparation,  animal 
husbandry,  engineering,  facilities  and 
equipment  maintenance,  automated 
data  processing,  and  administrative 
services. 

Plans  and  coordinates  the 
implementation  of  research  support  in 
response  to  the  Office  of  Research. 

Responsible  for  the  management  and 
activity  monitoring  of  on  site  Center 
service  contracts  in  responsible  program 
areas. 

Provides  advice  and  guidance  to 
Center  employees  on  and  coordinates 
conflict  of  interest,  outside  activities, 
ethics  reviews,  incentive  awards  and 
employee  suggestion  programs,  and 
international  travel. 

Prior  Delegation  of  Authority.  Pending 
further  delegations,  directives,  or  orders 
by  the  Commissioner  of  Food  and 
Dirugs,  all  delegations  of  authority  to 
officers  or  employees  of  the  Center  in 
effect  prior  to  the  date  of  this  order  shall 
continue  in  effiect  in  them  or  their 
successors. 

Dated:  September  23. 1093. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
(PR  Doc  93-25145  Filed  10-13-93;  8:45  ami 
B«XMO  CODE  4t«0-at-M 


National  Institutes  of  Healtti 
Division  of  Research  Grants;  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  meetings  of  the 
Division  of  Research  Grants  Behavioral 
and  Neurosciences  Special  Emphasis 
Panel. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
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in  section  552b(c)(4)  and  552b(c)(6),  title 
5.  use.  and  section  10(d)  of  Public 
Law  92-463.  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications  and  Small  Business 
Innovation  Research  Program 
Applications  in  the  various  areas  and 
disciplines  related  to  behavior  and 
neuroscience.  These  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management,  Division  of  Research 
Grants,  Westwood  Building,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892.  telephone  301-594-7265,  will 
furnish  summaries  of  the  meetings  and 
rosters  of  panel  members. 

Meetings  to  Review  Individual  Grant 
Applications 

Scientific  Review  Administrptor:  Dr. 
Teresa  Levilin  (301)  594-7141. 

Date  of  Meeting:  October  29, 1993. 

Place  of  Meeting:  Westwood  Bldg., 
Room  303,  NIH,  Bethesda,  MD. 
(Telephone  Conference). 

Time  of  Meeting:  9  a.m. 

Meetings  to  Review  Small  Business 
Innovation  Research  Program 
Applications 

Scientific  Review  Administrator  Dr. 
Jane  Hu  (301)  594-7269. 

Date  of  Meeting:  November  5,  1993. 

Place  of  Meeting:  Holiday  Inn,  Che\7 
Chase.  MD. 

Time  of  Meeting:  8:30  a.m. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nk».  93.306,  93.333,  93.337.  93.393- 
93.396,  9.1  837-93.844,  93.846-93.878. 
9&(892. 93.893,  National  Institutes  of  Health. 

Dated;  October  1, 1993. 
Susan  K.  Feldman, 
Committee  Managemen  t  Officer,  NIH. 
(FR  Doc.  93-25187  Filed  10-13-93;  8:45  ami 
BtLUNO  COM  414O-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-060-01-441(M)4-AOVB] 

Meeting  of  the  California  Desert 
District  Advtscry  Council 

summary:  Notice  is  hereby  given,  in 
accordance  with  Public  Laws  92—463 
and  94-579,  that  the  California  Desert 
District  Advisory  Coimcil  to  the  Bureau 
of  Land  Management.  U.S.  Department 


of  the  Interior,  will  meet  in  formal 
session  Friday,  November  19, 1993, 
from  8  a.m.  to  5  p.m.,  and  Saturday, 
November  20,  1993,  firom  8  a.m.  to  10:15 
a.m.,  at  the  La  Casa  Del  Zorro  Hotel  in 
Borrego  Springs,  California. 

Agenda  items  for  the  meetings  will 
include: 

— An  update  on  mineral  issues. 
— A  report  on  range  pobcy  reform. 
— Desert  tortoise  critical  habitat  and 

livestock  grazing. 
— A  briefing  on  Nadonal  Biological 

Survey. 
— An  update  on  the  Southern  California 

Association  of  Governments  (SCAG) 

open  space  planning  effort. 
— A  status  report  on  E)istrict 

environmental  assessments  and 

environmental  impact  statements. 
— A  progress  report  on  the  Motor 

Vehicle  Access  California  Desert 

Conservation  Area  Plan. 
— An  update  on  the  West  Mojave 

Coordinated  Management  Plan. 

On  Thursday,  November  18,  from  7:30 
a.m.  to  5  p.m..  Council  members  will 
participate  in  a  field  tour  of  p(tftions  of 
the  El  Centre  Resource  Area,  with 
scheduled  stops  at  the  San  Felipe  Area 
of  Critical  Environmental  Concern, 
Sacatone  Overlook,  and  Cottonwood 
Campground.  Tentative  stops  may 
include  the  Jacumba  Mountains 
Wilderness  Study  Area.  Yuha  Geoglyph 
site,  and  Crucifixion  Thorn  Natural 
Area.  The  tour  will  focus  on  the 
management  programs  for  each  area. 

The  public  is  welcome  to  participate 
in  the  field  tour,  but  should  plan  on 
providing  theii  own  transportation, 
drinks,  and  lunch.  Anyone  interested  in 
participating  should  contract  BLM  at 
(909)  697-5215  for  more  information. 
The  toiur  will  assemble  at  the  La  Casa 
Del  Zorro  Hotel  at  7:15  a.m. 

All  Desert  District  Advisory  Council 
meetings  are  open  to  the  public.  Time 
for  public  comment  may  be  made 
available  by  the  Council  Chairman 
during  the  presentation  of  various 
agenda  items,  and  is  scheduled  at  the 
end  of  the  meeting  for  topics  not  on  the 
agenda. 

Written  comments  may  be  filed  in 
advance  of  the  meeting  with  the 
California  Desert  District  Advisory 
Council  Chairman,  Mr.  David  Fisher, 
c/o  Bureau  of  Land  Management,  Public 
Affairs  Office,  6221  Box  Springs 
Boulevard,  Riverside,  California  92507- 
0714.  Written  comments  are  also 
accepted  at  the  time  of  the  meeting  and, 
if  copies  are  provided  to  the  recorder, 
will  be  incorporated  into  the  minutes. 
FOR  FURTHER  INFORMATION  AND  HKETWO 
CONFIRMATION:  Contact  the  Bureau  of 
Land  Management,  California  Desert 


District,  Public  Affairs  Office,  6221  Box 
Springs  Boulevard,  Riverside,  California 
92507;  (909)  697-6215. 

Dated:  October  7, 1993. 
Henri  R.  BisMm. 
District  Manager 
(FR  Doc.  93-25255  Filed  10-13-93;  8:45  am) 

BUJNO  COOC  4310-4»-M 

[AZ-040-4210-03-03;  AZA  28166] 

Realty  Action;  Recreation  and  PubHc 
Purpose*  Act  Classification;  Artzona 

AGENCY:  Bureau  of  Land  Management. 
Safford  District,  Arizona,  Interior. 
ACTION:  Notice. 

SUMMARY:  The  following  public  land  in 
Pima  County,  Arizona  has  been 
examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
the  Helmet  Peak  Volunteer  Fire 
Department  under  the  provisions  of  the 
Recreation  and  Public  Purposes  Act,  as 
amended  (43  U.S.C.  869  et seq). 

Gila  and  Salt  Rivar  Mshdian,  Arizona 

T.  17S.,R.  12  E., 
Sec  11,  lots  5  and  6.  SEV.NWV4  (within). 
Ck)ntaiDing  4.66  acres,  more  or  less. 

The  land  is  not  needed  for  Federal 
purposes.  Lease  or  conveyance  is 
consistent  with  current  BLM  land  use 
planning,  and  would  be  in  the  publu: 
interest. 

When  issued,  the  lease/patent  will  be 
subject  to  the  following  terms, 
conditions  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

Detailed  information  concerning  these 
actions  is  available  for  review  at  the 
Office  of  the  Bureau  of  Land 
Management,  Tucson  Resource  Area 
Office,  12661  East  Broadway  Boulevard, 
Tucson,  Arizona. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  p>arties  may 
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submit  comments  regarding  the 
proposed  lease/conveyance  or 
classification  of  the  land  to  the  District 
Manager.  Safford  District  Office.  711 
14th  Avenue,  Safford,  Arizona  85546. 
CLASSIFICATION  COMMENTS:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  fire 
station.  Comments  on  the  classification 
are  restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 
APPLICATION  COMMENTS:  hiterested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedure  in  reaching 
the  decision  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  fire  station. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director,  hi  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  pubhcation  of  this 
notice  in  the  Federal  Register. 

Dated:  October  4, 1993. 
William  T.  Civish, 

District  Manager. 

[FR  Doc.  93-25134  Filed  10-13-93;  8:45  am] 

BtUMO  CODE  4910-32-M 


[NV-93O-4210-05;  N-56458] 

Land  Exchange;  Clark  County,  NV 

Octoberl.  1993. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice;  issuance  of  land 

exchange  conveyance  document, 

Nevada. 

SUMMARY:  This  notice  identifies  Federal 
and  non-Federal  lands  involved  in  a 
recently  completed  exchange 
transaction.  With  the  exception  of  oil, 
gas,  sodium  and  potassium,  the  mineral 
estate  in  the  Federal  lands  was 
conveyed  with  the  surface  estate.  As  to 
the  non-Federal  lands,  the  United  States 
acquired  only  those  minerals  owned  by 
the  proponent. 

FOn  FURTHER  INFORMATION  CONTACT: 
Mary  Clark,  Nevada  State  Office,  Bureau 
of  Land  Management,  P.O.  Box  12000, 
Reno,  NV  89520,  (702)  785-6530. 

SUPPLEMENTARY  INFORMATION:  The 
following  described  lands  were 
conveyed  out  of  Federal  ownership 
pursuant  to  sec.  206  of  the  Act  of 
October  21. 1976  (43  U.S.C.  1716): 


Mount  Diablo  Meridian.  Nevada 

T.  20  S.,  R.  60  E., 
Sec.  7.  EV2NEV4NWV4NEV4, 

E'/iNWV«NWV4NEV4, 

WV2SEV4NWV4NEV4, 

WV2NEV«SWV4NEV4, 

EV1NWV4SWV4NEV4.  SWV4SWV4NEV4. 

SEV4SWV4NEV4,  EVjSWV4SEV4NEV4, 

E>/iSEV4SEV4NEV4,  NEV4NEV4NWV4, 

EV2SEV4NEV4NWV4, 

WV2SEV4SEV4NWV4, 

WV2NEV«NEV4SWV«, 

WV2SEV4NE'/4SWV4. 

E'-^SEV4NEV4SWV4.  NV2NEV4SEV4SWV4. 

SV2SEV4SEV4SWV4.  E'/iNWV4NEV4SEV4, 

WV2NWV4NEV«SEV4, 

EV2SWV4NEV«SEV4, 

WV2SWV4NEV4SEV4, 

EV2NEV4NWV4SEV4, 

E»/2SWV4NWV4SEV4, 

W'/2SWV4NWV4SEV4, 

W'/2SEV4NWV«SEV4, 

W'/2NWV4SWV«SEV4, 

EV2SEV4SWV4SEV4.  NVaSEVtSE'/., 

E'-^SWV4SEi/«SEV4.  WV2SEV4SEV4SEV4; 
Sec.  8.  NEV4SWV«SWV4, 

N'/iNWV4SWV4SWV4, 

SWV4SWV4SWV4SWV4, 

SEV4SWV4SWV4SWV4, 

N>/^SEV4SWV4SWV4, 

SEV4NEV4SEV4SWV4, 

NWV4NWV«SEV«SWV4. 

N»/iSWV4SEV4SWV4, 

SEV4SWV4SEV«SWV4,  SEV4SEV4SWV4. 

SV2NWV4NWV«SEV4, 

NV2SWV4NWV4SEV4. 

SWV«NWV4SWV4SEV4, 

NV2SWV4SWV4SEV4, 

SEV4SWV4SWV4SEV4: 
Sec.  9.  SV2NWV4NEV4SWV4, 

SWV4NEV4SWV4,  SEV4NEV4NWV4SWV4. 

EV2SEV4NWV4SWV4, 

SEV4NEV4SWV4SWV4, 

SV2NWV4SWV4SWV4.  SWV4SWV4SWV4. 

NV2SEV4SWV4SWV4, 
SEV4SEV«SWV«SWV4.  NEV4SEV4SWV4, 
S'/iNWv,SEV4SWV4, 
N'/^SWV4SEV«SWV4, 
NV2SEV4SEV4SWV4, 
SWV4SEV4SEV4SWV4. 
S'/iNEV4SWV4SEV4, 
WViNWV4SWV4SEV4, 
NV2SWV4SWV4SEV4, 
SEV4SWV4SWV4SEV4. 
NV2SEV4SWV4SEV4, 

SEV4SEV4SWV4SEV4,  SV1NEV4SEV4SEV4. 
SEV4NWV4SEV4SEV4. 
NV2SWV4SEV4SEV4. 

SEV4SWV«SEV4SEV4,  N'/iSEV4SEV4SEV4. 
SWV4SEV4SEV4SEV4, 
NWV4SEV4SEV4SEV4SEV4, 
SV2SEV4SEV4SEV4SEV4; 
Sec.  28.  WV2NEV4,  NEV4NWV4, 

EV2SEV4NWV4.  N'/jSEV4. 

The  area  described  contains  591.88 
acres  in  Clark  County,  Nevada.  Four 
patents  were  issued  on  March  30, 1993, 
as  follows:  Patent  No.  27-93-0011  to 
Olympic  National  Joint  Venture  Patent 
No.  27-93-0012  to  Olympic  Hobble 
Joint  Venture  Patent  No.  27-93-0013  to 
Olympic  Nevada  Inc.  Patent  No.  27-93- 
0014  to  Olympic  GKB  Joint  Venture. 
The  first  phase  of  the  exchange  was 


completed  on  April  1, 1993,  when 
Patent  No.  27-93-0015  was  issued  to 
Olympic  Nevada  Inc.  The  second  and 
final  phase  of  the  exchange  was 
completed  on  August  5, 1993,  at  which 
time  five  patents  were  issued  as  follows: 

Patent  No.  27-93-0030  to  Olympic 

Apache  Joint  Venture 
Patent  No.  27-93-0031  to  Olympic  GKB 

Joint  Venture 
Patent  No.  27-93-0032  to  Olympic 

Falcon  Joint  Venture 
Patent  No.  27-93-0033  to  Olympic 

Lands  Inc. 
Patent  No.  27-93-0034  to  Olympic 

Nevada  Inc. 

The  non-Federal  lands  acquired  by 
the  United  States  in  this  exchange  are 
described  as  follows: 

Mount  Diablo  Meridian,  Nevada 

T.  22S..R.58E., 
Sec.  1,  SWV4,  excepting  therefrom  the 
interest  in  and  to  those  portions  of  said 
land  deeded  to  the  State  of  Nevada  (for 
State  Route  159 — Blue  Diamond  Road) 
by  a  Deed  recorded  November  15. 1984 
as  Document  No.  1981385  in  Book  2022 
of  Official  Records.  Clark  County, 
Nevada,  l)eing  a  parcel  or  strip  of  land 
one  hundred  fifty  (150)  feet  in  width, 
being  seventy  five  (75)  feet  wide  on  each 
side  of  the  surveyed  highway  centerline 
of  State  Route  159  (Blue  Diamond  Road] 
(Project  RS-159(2)).  which  centerline  is 
more  fully  described  as  follows,  to  wit: 
Beginning  at  the  intersection  of  the 
centerline  of  State  Route  159  (Blue  Diamond 
Road)  (Project  RS-159(2)).  at  Highway 
Engineer's  Station  "E"  245+84.13  P.O.T.  and 
the  north-south  quarter  section  line  of 
Section  1,  T.  22  S.,  R.  58  E..  M.D.M.;  said 
point  of  beginning  more  fully  described  as 
bearing  N.  5''33'24"  W.  a  distance  of  1709.81 
feet  from  the  south  quarter  corner  of  said 
Section  1;  thence  N.  54°07'24"  W.  along  said 
centerline  a  distance  of  667.72  feet  to  a  point; 
thence  bom  a  tangent  which  bears  the  last 
described  course  curving  to  the  right  along 
said  centerline  with  a  radius  of  900t)  feet, 
through  an  angle  of  7"'23'25"  an  arc  distance 
of  1160.86  feet  to  an  intersection  with  the 
east-west  quarter  section  line  of  said  Section 
1,  the  point  of  ending  at  Highway  Engineers 
Station  "E"  264+12.71  P.O.C;  said  point 
more  fully  described  as  bearing  S.  88°28'29" 
E.  a  distance  of  1418.12  feet  from  the  west 
quarter  corner  of  said  Section  1.  said  parcel 
contains  an  area  of  6.3  acres,  more  or  less. 
The  sidelines  of  said  parcel  are  to  he 
lengthened  or  shortened  to  intersect  with  the 
north-south  quarter  section  line  and  the  east- 
west  quarter  section  line  of  said  Section  1. 
Sec.  1,  SWV4SEV4,  excluding  a  parcel  or 
strip  of  land  one  hundred  fifty  (150)  feet 
in  width,  being  seventy  five  (75)  feet 
wide  on  each  side  of  the  surveyed 
highway  centerline  of  Stale  Route  159 
(Blue  Diamond  Road)  (Project  RS- 
159(2)),  which  centerline  is  more  fully 
described  as  follows,  to  wit: 
Beginning  at  the  intersection  of  the 
centerline  of  State  Route  159  (Blue  Diamond 
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Road)  (Project  RS-159{2)).  at  Highway 
Engineer's  Station  "E"  223+52.24  P.O.T.  and 
the  east  one-sixteenth  line  of  Section  1.  T.  22 
S.,  R.  58  E.,  M.D.M.;  said  point  of  begimung 
more  fully  described  as  bearing  N.  60"58'30" 
E.  a  distance  of  1415.54  feet  from  the  south 
quarter  comer  of  said  Section  1;  thence  N. 
54''07'24"  W.  along  said  centerline  a  distance 
of  1192.03  feet  to  an  intersection  with  the 
Bouth  one-sixteenth  line  of  said  Section  1 ,  the 
point  of  ending  at  Highway  Engineer's 
Station  "E"  240+44.27  P  O.T.;  said  point 
more  fully  described  as  bearing  IM.  il°06'll" 
s  distance  of  1411.82  feet  from  the  south 
quarter  comer  of  said  Section  1,  said  parcel 
contains  an  area  of  4.10  acres,  more  or  less. 
The  sidelines  of  said  parcel  are  to  be 
lengthened  or  shortened  to  intersect  with  the 
east  one-sixteenth  line  and  the  south  one- 
sixteenth  line  of  said  Section  1. 

Sec.  2,  EviSEV*.  excluding  Parcel  A  (which 
contains  9.6  acres); 

Sec  12.  NWV«NWV4. 

The  area  described  contains  300.06 
acres  in  Clark  County,  Nevada.  Title  to 
the  non-Federal  land  in  Phase  1  of  the 
exchange  was  accepted  on  March  30, 
1993,  and  title  was  accepted  on  August 
i,  1993,  to  the  Qon-Federal  lands 
involved  in  Phase  2  of  the  exchange. 
!  In  both  phases  of  the  exchange  me 
value  of  the  Federal  lands  exceeded  the 
value  of  non-Federal  lands.  Equalization 
payments  totahng  $925,000.00  were 
made  by  the  exchange  proponent.  The 
purjKJse  of  this  exchange  was  to  acquire 
private  inholdings  w^ithin  the  Red  Rock 
Canyon  National  Conservation  Area 
(RRCNCA). 

In  accordance  with  Public  Law  101- 
621,  dated  November  16, 1990,  the 
RRCNCA  lands  are  withdrawn  from  all 
forms  of  entry,  appropriation,  or 
disposal  under  the  public  land  laws, 
from  location,  entry  and  patent  under 
the  mining  laws,  and  from  operation 
under  the  mineral  leasing  and 
geothermal  leasing  laws,  and  all 
amendments  thereto. 
Maria  B.  Bohl, 

Acting  Deputy  State  Director,  Operations. 
[PR  Doc  93-25133  Filed  10-13-93;  8:45  am) 

B4LUNO  CODE  4310-HC-P 


[OR-02(M)O-4370-04:  G^-439] 

Oregon;  Wild  Horse  Gathering 
Schedule  Meeting 

AGENCY:  Bureau  of  Land  Management, 

(BLM).  DOI. 

ACTION:  Bums  District  Office:  Statewide 

wild  horse  gathering  schedule  public 

meeting. 

SUMMARY:  In  accordance  with  Public 
Law  92-195,  this  notice  sets  forth  the 
public  meeting  date  to  discuss  the  use 
of  helicopters  in  gathering  wild  horses 
and  the  proposed  gathering  schedule  in 
Oregon  for  FY  94. 


EFFECTIVE  DATE:  (October  20,  1993.  3 
p.m.  to  4:30  p.m.). 

ADDRESSES:  The  meeting  will  take  place 
at  the  BLM  Bums  District  Office  in 
Hines,  Oregon. 

FOR  FURTHER  INFORMATION  CONTACT: 
E.  Ron  Harding,  Wild  Horse 
Management  Specialist,  Bums  District, 
Bureau  of  Land  Management,  HC  74- 
12533  Hwy.  20  West,  Hines,  Oregon 
97738— Telephone  (503)  573-5241. 
SUPPl£MENTARY  INFORMATION:  The  use  of 
helicopters  to  gather  wild  horses 
throu^out  Oregon  in  Fiscal  Year  1994 
will  be  discussed  along  with  other 
aspects  of  the  program  and  adoption 
process.  Information  concerning  the 
gathering  of  all  Oregon  wild  horse  herds 
will  be  presented  at  the  meeting.  The 
total  nimiber  of  horses  expected  to  be 
gathered  will  be  between  500  to  600 
depending  on  the  availability  of  funds 
and  the  capability  of  the  Bums  District 
to  process  and  adopt  out  the  horses 
gathered. 

This  meeting  is  open  to  the  public. 
Persons  interested  in  making  an  oral 
statement  at  this  meeting  are  asked  to 
notify  the  District  Manager.  Bums 
District  Office,  HC  74-12533  Hwy.  20 
West,  Hines,  Oregon  97738  by  October 
20, 1993.  Written  statements  must  be 
received  by  this  date. 

Summary  minutes  of  the  meeting  will 
be  available  for  public  inspection  and 
duplication  witbin  30  days  following 
the  meeting. 

Dated:  October  6, 1993. 
Craig  M.  Hansen, 

Three  Fivers  Resource  Area  Manager. 
[FR  Doc  93-25256  Filed  10-13-93;  8:45  am] 

MUJNG  COOe  437(MM-M 

[CA-94O^(210-06;  CACA  33164] 
Proposed  Withdrawaf;  California 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Reclamation 
proposes  to  withdraw  6,737  acres  of 
public  lands,  1,361  acres  of  Federal 
reserved  mineral  estates,  and  397  acres 
of  National  Forest  System  lands  to 
protect  the  lands  for  the  proposed 
Auburn  Dam  and  Reservoir  and  its 
facilities  (Aubum-Folsom  South  Unit, 
Central  Valley  Project)  near  Auburn, 
Cahfomia.  This  notice  closes  the  public 
lands  from  surface  entry  and  mining 
and  the  Federal  reserved  mineral  estates 
and  National  Forest  System  lands  from 
location  and  entry  under  the  United 
States  mining  laws  for  2  years.  The 
lands  will  remain  open  to  mineral 
leasing. 


FOR  FURTHER  INFORMATION  CONTACT: 
Viola  Andrade,  BLM  Cahfomia  State 
Office,  2800  Cottage  Way.  room  E-2845. 
Sacramento,  California  95825,  916-978- 
4820. 

SUPPLEMENTARY  INFORMATION:  On 
October  7, 1993  a  petition  was  approved 
allowing  the  Bureau  of  Reclamation  to 
file  an  application  to  withdraw  the 
following  described  public  lands  from 
settlement,  sale,  location,  or  entry  under 
the  general  land  laws,  including  the 
mining  laws,  and  to  withdraw  ^e 
following  described  Federal  reserved 
mineral  estates  and  National  Forest 
System  lands  from  location  and  entry 
under  the  United  States  mining  laws, 
subject  to  valid  existing  rights: 

Public  Lands 

Mount  Diablo  Meridiait 

T.  12N.,R.  8E.. 

Sec.  12,  S'/iSWVi. 
T.  12.  N.,R9E.. 
Sec.  1,  lots  10  and  11; 
Sec.  4,  Sv*iN»/^  (excluding  Mineral  Survey 

5431); 
Sec  5,  lot  48; 
Sec.  18,  lotl. 
T.  13N.,R.  9E., 
Sec.  1,  Mineral  Survey  2653; 
Sec  2,  lots  1,  2,  and  7,  NV^SW^/*, 

SWV«SWV4,  NViSEV4SWv«.  end 

SWV,SEV4SW»A; 
Sec  11,  lot  2,  SEV4SWV«  and  SWv»SVV'A; 
Sec.  13,  SViSEV«SEV«; 
Sec  22.  NEV«SWV4  and  WViSWVi; 
Sec.  23,  Mineral  Survey  U-3  (formerly  lot 

41),  excluding  patented  land; 
Sec  24,  lot  2  (excluding  Mineral  Surve%'s 

2516.  5487.  5488,  4962,  and  5209), 

SE'/i-NTv*,  N'-^NEV*.  NEViNVVVi, 

SEV»SWV«  (excluding  Mineral  Survey 

5488); 
Sec.  25.  SEV«NEV4,  W^^NVVVtSr-A,  and 

WViWV2W'/^SWV4SEV4; 
Sec  28,  NEV4NEV4,  S»'iNWV4NEV4. 

SEV4NWV4,  NWV4SVVV4,  NViSWV4SWV«. 

E>/iSWV4SWV«SWV4,  and 

WVijSEV4SWV4SWV4; 
Sec.  30,  NWV4SE»A; 
Sec.  32,  lot  5; 

Sec.  34,  lots  4, 11, 19,  and  20; 
Sec.  36,  lots  1,  2,  and  3 
T.  14  N.,  R.  9  E., 
Sec.  1,  lot  5,  NEV(.SWV4^AVV4, 

NWV4SWV4NWV4,  SViSWV4NWV!i. 

SEV4NWv:4,  and  unpatented  land  is  the 

WVjSWV4  embraced  in  the  Gitaway  and 

Blue  Rock  quartz  mining  claims; 
Sec.  12.  hAVV4,  NEV4,  and  SEV4; 
Sec.  13,  NEV4; 

Sec.  24,  SEV4  and  EViEViSWV.; 
5>ec.  25,  lots  1  2,  and  7  (excludmg  Mineral 

Survey  5816),  lot  8,  NEV4SEV4,  WV2SEV4, 

NEV4SWV4  (excluding  Mineral  Survey 

5816),  and  SViSWV«; 
Sec  35,  loU  1,  3,  and  4,  N£V4,  Ev<iNWv«. 

SWV4SWV4,  and  EViSEV.; 
Sec  36,  lots  2,  3,  7,  8. 9, 14.  and  22,  and 

NWV4. 
T.  15  N.  R.  9  E., 

Sec  36,  SEV4SWV4. 
T.  13  N.,  R.  10  E.. 
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S«c.  2,  lot  1  and  lots  3  to  15,  inclusive; 

Sec.  9.  loU  8. 12.  and  13,  and  SWANEVt; 

Sec.  10; 

Sec.  11,EVjSEV«; 

Sec.  14,  lots  1. 4.  5,  and  6,  and  SWV.SEV4; 

Sec.  18,  lots  3. 4, 11,  and  13,  S>/^  lot  5.  and 

S'/i  lot  8; 
Sec.  19,  lot  24; 
Sec.  20.  lots  1.  2.  and  8.  NVzNEV4.  and 

SEV4NEV4; 
Sec.  22.  lots  1,  2,  7.  and  8; 
Sec.  28.  NEV4SWV4NEV4.  NViSEV4NEV4. 

and  NV4NWV4NWV4; 
Sec.  30.  lot  1  (excluding  Mineral  Survey 

4709),  loU  5  and  5.  S^/iNEV*.  and 

NEV4SEV4. 
T.  14N.,R.  lOE.. 
Sec.  7,  lot  6; 
Sec.  18,  lots  2  to  7,  inclusive,  and  lots  10, 

11,13,  and  15; 
Sec.  30,  lots.  4.  8,  9, 10.  IS,  16. 17,  and  U^/i 

lot  178.  E'/iNWV4,  and  VfViSWV*NVi/V*. 

Federal  Reserved  Mineral  Estates 

Mount  Diablo  Meridian 

T.  12N.,R.  9E., 
Sec.  4,  lots  5  to  9,  inclusive; 
Sec.  6,  lots  4  to  9.  inclusive,  and 

SEV4NEV4. 
T.  13N.,R.  9E.. 
Sec.  26,  lots  3  and  4.  WV2SWV4SWV4NEV4, 

NEV4NWV4.  NV1SWV4.  SWV4SWV4,  and 

W'/iNWV4NWV4SEV4; 
Sec.  28.  WV2SWV4SWV4SWV4  and 

EViSEV«SWV4SWV4; 
Sec.  32,  lots  2  and  3,  NEVi,  NEV4NWV4. 

Wv«iNWV4,  and  NV1SEV4; 
Sec.  34,  lots  3.  5,  6,  8. 14,  and  15. 
T.  14N..R.  10  E.. 
Sec.  6,  lots  8  and  9.  NVt  lot  15,  SWV4  lot 

15.  lots  17  and  18,  NVi  lot  19,  SWV4  lot 

19,  and  lot  33. 

National  Forest  System  Lands 

Mount  Diablo  Meridian 

Tahoe  National  Forest 

T.  13N..R.  HE.. 
Sec.  4,  lot  (excluding  Mineral  Survey 

5300); 
T.  14  N.,  R.  11  E.. 
Sec.  31,  SV1SEV4SWV4  and 

SWV4SWV4SEV4; 
Sec.  32,  SEV4SWV4SWV4  and  S»/iNViSEV4. 

and  N»/!SWV4SEV4; 
Sec.  33,  S'/^NViSWV4.  SViN'/iSE'/i,  and 

NV2SWV4SEV4; 
Sec.  34.  N'/^SWV4.  SEV4SWV4.  and 

W»/iNWV4SEV4. 

Tahoe  and  Eldora  National  Forests 
T.  13  N..  R.  11  E.. 
Sec.  4.  lot  3  (excluding  mineral  Survey 
5300). 
T  14  N..  R  11  E.. 
Sec.  33.  SM1SWV4SEV4  (excluding  Mineral 
Survey  5300)  and  SEV4SEV4. 

The  areas  described  aggregate 
approximately  6,737  acres  of  public 
land.  1.361  acres  of  Federal  served 
mineral  estates,  and  397  acres  of 
National  Forest  System  lands  in  Placer 
and  El  Dorado  coimties. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  me  lands  for 


the  proposed  Auburn  Dam  and 
Reservoir.  Until  an  applicaiton  is  R\ed, 
no  further  action  will  be  taken  on  this 
proposal. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  licenses,  permits,  rights-of-way, 
cooperative  agreements  or  other 
discretionary  land  use  authorizations  of 
a  temporary  nature. 

The  temporary  segregation  of  the 
lands  in  connection  with  a  withdrawal 
application  or  proposal  shall  not  affect 
administrative  jurisdiction  over  the 
land,  and  the  segregation  not  have  the 
effect  of  authorizing  any  use  of  the  land 
by  the  Bureau  of  reclamamation. 

Dated:  October  7. 1993. 
Nancy  |.  Alex, 
Chief,  Lands  Section. 
[FR  Doc.  93-25189  Filed  10-13-93;  8:45  am] 

BaUNG  CODE  431(M0-« 


Rsh  and  Wildlife  Sarvlc« 

Acquatic  Nuisance  Species  Task  Force 
Meeting 

AGENCY:  U.S.  Fish  and  Wildlife  Service. 
Department  of  the  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Aquatic  Nuisance 
Species  (ANS)  Task  Force.  A  number  of 
subjects  will-be  discussed  during  the 
meeting  including:  The  Aquatic 
Nuisance  Species  Program,  the 
proposed  Ruffe  Control  Program,  ballast 
water  management  activities/initiatives, 
the  Intentional  Introductions  Policy 
Review  Report  to  Congress,  and 
upcoming  events. 

DATES:  The  ANS  Task  Force  will  meet 
from  9  a.m.  to  3  p.m.  on  Tuesday, 
November  9. 1993. 
ADDRESSES:  The  ANS  Task  Force 
meeting  will  be  held  at  the  U.S.  Fish 
and  Wildhfe  Service  Building,  room 
200A&B.  4401  N.  Fairfax  Drive. 
Arlington.  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Gross,  ANS  Task  Force 
Coordinator,  U.S.  Fish  and  Wildlife 
Service,  4401  N.  Fairfax  Drive, 
Arhngton,  VA  22203  at  (703)  358-1718. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
I),  this  notice  announces  a  meeting  of 
the  ANS  Task  Force  established  under 


the  authority  of  the  Nonindigenous 
Aquatic  Nuisance  Prevention  and 
Control  Act  of  1990  (Pub.  L.  101-646, 
104  Stat.  4761.  16  U.S.C.  4701  et  seq., 
November  29. 1990).  Minutes  of  the 
meetings  will  be  maintained  by  the 
Coordinator.  ANS  Task  Force,  room  840, 
4401  N.  Fairfax  Drive.  Arlington, 
Virginia  22203  and  will  be  available  for 
public  inspection  during  regular 
business  hours,  Monday  through  Friday 
within  30  days  following  the  meeting. 

Dated:  CDctober  7, 1993. 
Gary  Edwards. 

Assistant  Director,  Fisheries,  Co-Chair, 

Aquatic  Nuisance  Species  Task  Force. 

[FR  Doc.  93-25219  Filed  10-13-93;  8:45  am] 

MLUNG  CODE  4310-66-M 


Aquatic  Nuisance  Species  Task  Force 
Monitoring  Committee  Meeting 

AGENCY:  U.S.  Fish  and  WildUfe  Service. 
Department  of  the  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Monitoring  Committee 
(Committee),  a  committee  of  the  Aquatic 
Nuisance  Species  Task  Force.  A  number 
of  subjects  will  be  discussed  during  the 
Committee  meeting  including:  review  of 
monitoring  programs  collecting  data 
concerning  nonindigenous  species,  and 
development  of  a  pilot  program  to 
obtain  information  from  existing 
monitoring  programs. 
DATES:  The  Monitoring  Committee  will 
meet  from  9:30  a.m.  to  3:30  p.m.  on 
Tuesday,  November  2, 1993. 
ADDRESSES:  The  Monitoring  Committee 
meeting  will  be  held  at  the  U.S.  Fish 
and  Wildlife  Service  Building,  room 
700.  4401  N.  Fairfax  Drive.  Arlington. 
Virginia  22203. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  James  Weaver,  National  Fisheries 
Research  Center.  7920  NW.  71st  Street. 
Gainesville.  Florida  32606  at  (904)  378- 
8181. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
I),  this  notice  announces  a  meeting  of 
the  Aquatic  Nuisance  Species  Task 
Force  Monitoring  Committee 
established  under  the  authority  of  the 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990 
(Pub.  L.  101-646.  104  Stat.  4761. 16 
U.S.C.  4701  et  seq..  November  29. 1990). 
Minutes  of  the  meetings  will  be 
maintained  by  the  Coordinator,  Aquatic 
Nuisance  Species  Task  Force,  room  840, 
4401  N.  Fairfax  Drive,  Arlington. 
Virginia  22203  and  the  Monitoring 
Committee  Chairman,  National 
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Fisheries  Research  Center,  7920  NW. 
7lsr  Street,  Gainesville,  Florida  32606 
and  will  be  available  for  public 
inspection  during  regular  business 
hours,  Monday  through  Friday  within 
30  days  following  the  meeting. 

Dated:  October  7. 1993. 
Gary  Edwards, 

Co-Chair,  Aquatic  Nuisance  Species  Task 
Force. 
[FR  Doc.  93-25220  Filed  10-13-93.  8:45  ami 

BILUNO  CODE  4310-SS-M 


Geological  Survey 

Earth  Observing  System  (EOS)  Land 
Processes  Distributed  Active  Archive 
Center  (DAAC)  Science  Advisory 
Panel;  Meeting 

AGENCY:  U.S.  Geological  Survey, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463,  the  Land  Processes  DAAC  Science 
Advisory  Panel  will  meet  at  the  U.S. 
Geological  Survey  Earth  Resources 
Observation  Systems  (EROS)  Data 
Center  near  Sioux  Falls,  South  Dakota. 
The  Panel,  comprised  of  scientists  from 
academic  and  government  institutions, 
will  provide  Land  Processes  DAAC 
management  with  advice  and 
consultation  on  a  broad  range  of 
scientific  and  technical  topics  relevant 
to  the  development  and  operation  of 
DAAC  systems  and  capabilities. 

Topics  to  be  reviewed  and  discussed 
by  the  Panel  include  Land  Processes 
DAAC  FY  1993  accomplishments  and 
FY  1994  planned  activities;  the  role  and 
activities  of  the  EOS  core  system  (ECS) 
contractor  in  Land  Processes  DAAC 
development;  EOS  test  site  data  set 
development;  digital  elevation  model 
(DEM)  and  ground  control  point  (GCP) 
issues;  data  product  quality  control  and 
validation;  Advanced  Spaceborne 
Thermal  Emission  and  Reflection 
Radiometer  (ASTER)  requirements  for 
global  assimilation  model  (GAM) 
weather  data;  information  management 
system  (IMS)  development  status;  and 
others. 

DATES:  October  26-28, 1993, 
commencing  at  8:30  a.m.  on  October  26 
and  adjoiuning  at  3:30  p.m.  on  October 
28. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Bryan  Bailey,  Land  Processes  DAAC 
Project  Scientist,  U^.  Geological 
Survey,  EROS  DatyCenter,  Sioux  Falls, 
South  Dakota  571*8  at  (605)  594-6001. 
SUPPLEMENTARY  INFORMATION:  Meetings 
of  the  Land  Processes  DAAC  Science 
Advisory  Panel  are  open  to  the  pubhc. 


Dated:  October  4, 1993. 
Robert  M.  Hirach. 

Acting  Director,  U.S.  Geological  Survey. 
[FR  Doc.  93-25132  Filed  10-13-93;  8:45  am] 

BiUJNO  CODE  4310-31-M 


National  Park  Service 

Yosemlte  Valley  Housing  Plan, 
Yosemlte  National  Park;  Intent  To 
Prepare  a  Supplement  to  the  Draft  Plan 
and  Supplemental  Environmental 
Impact  Statement 

SUMMARY:  The  National  Park  Service 
will  prepare  a  supplementary 
environmental  impact  statement,  for  the 
Draft  Yosemite  VaJley  Housing  Plan  and 
Draft  Supplement  to  the  Environmental 
Impact  Statement  (SEIS)  for  the  General 
Management  Plan  for  Yosemite  National 
Park,  in  order  to  introduce  and  analyze 
two  additional  alternatives  to  those 
presented  in  the  prior  document.  This 
action  is  in  accordance  with  the 
regulations  promulgated  by  the  Council 
on  Environmental  Quality  at  40  CFR 
1502.9(c). 

BACKGROUND:  The  Draft  Yosemite  Valley 
Housing  Plan  and  Draft  Supplement  to 
the  Environmental  Impact  Statement 
(SEIS)  for  the  General  Management  Plan 
for  Yosemite  National  Park  was  issued 
in  July,  1992  (57  FR  34146)  vfith  the 
public  comment  period  ending 
September  30, 1992.  This  plan  and  SEIS 
examined  the  effects  of  a  proposal  and 
four  alternatives  for  housing  National 
Park  Service  and  concession  employees 
who  work  in  Yosemite  Valley.  The 
proposed  action  would  provide  housing 
for  952  employees  at  a  new 
development  site  at  Foresta.  Alternative 
A  would  provide  housing  for  1395 
employees  at  Foresta.  Alternative  B 
would  provide  housing  for  934 
employees  at  El  Portal  with  the  housing 
located  on  both  sides  of  the  Merced 
River.  Alternative  C  would  provide 
housing  for  491  employees  at  El  Portal, 
confined  to  the  north  bank  of  the  river, 
and  improve  existing  housing  in 
Yosemite  Valley.  Alternative  D,  no- 
action,  would  continue  to  house  1359 
employees  in  Yosemite  Valley.  The 
administrative  offices  for  NPS  and  the 
primary  concessioner  would  be  located 
in  Foresta  under  the  proposed  action 
and  Alternative  A,  in  El  Portal  under 
Alternatives  B  and  C,  and  remain  in 
Yosemite  Valley  under  Alternative  D. 
The  proposed  action  and  the 
alternatives  were  analyzed  for  impacts 
on  biotic  communities,  sensitive 
species,  the  Merced  River,  air  quality, 
scenic  quality,  cultural  resources,  socio/ 
economic  concerns,  Yosemite  Valley 


visitors,  park  and  concession 
operations,  and  energy  consumption. 

After  reviewing  public  comments  on 
the  plan  and  SEIS,  the  National  Park 
Service  intends  to  evaluate  two 
additional  alternatives  that  were  not 
analyzed  in  the  earher  draft.  The  first. 
Alternative  E,  relocates  the  same 
facilities  and  provides  the  same  amount 
of  housing  as  Alternative  C  in  the  draft 
plan/SEIS;  but  the  housing  would  be 
located  on  both  sides  of  the  Merced 
River.  The  second.  Alternative  F,  would 
relocate  both  of  the  administrative 
offices  to  Wawona  and  house 
approximately  200  additional 
employees  in  Wawona.  Wawona  is  a 
small  community  in  the  extreme 
southern  portion  of  the  park. 

SUPPLEMENTARY  INFORMATION:  Persons 
wishing  to  provide  input  to  this 
expanded  scope  of  the  project  and 
associated  supplemental  environmental 
impact  statement  should  send  those 
comments  to  the  Superintendent, 
Yosemite  National  Park.  P.O.  Box  577, 
Yosemite  National  Park,  California 
95389  by  November  30, 1993.  Requests 
for  further  information  should  be 
directed  to  this  address  or  telephone 
number  (209)  372-0200. 

The  responsible  official  is  Stanley 
Albright,  Regional  Director,  Western 
Regional  Office.  The  supplement  to  the 
draft  plan  and  supplemental 
environmental  impact  statement  is 
expected  to  be  completed  and  available 
for  public  review  by  July,  1994. 
Comments  received  on  the  document 
will  be  considered  and  incorporated  as 
appropriate,  along  with  comments 
received  on  the  previously  circulated 
Draft  Yosemite  Valley  Housing  Plan  and 
Draft  Supplement  to  the  Environmental 
Impact  Statement  (SEIS)  for  the  General 
Management  Plan  for  Yosemite  National 
Park,  in  the  preparation  of  a  final 
Yosemite  Housing  Plan/supplemental 
environmental  impact  statement.  This 
document  and  subsequent  Record  of 
Decision  are  expected  about  a  year  later. 

Dated:  September  27, 1993. 
Patricia  L  Neubaeher. 

Acting  Regional  Director,  Western  Region. 
(FR  Doc.  93-25186  Filed  10-13-93;  8:45  am] 

WLUNO  COOE  4310-70-P 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-348] 

Commission  Determination  To  Vacate 
as  Moot  an  initial  Determination 
Granting  a  Motion  To  Amend  the 
Notice  (^  Investigation  To  Allow 
Discovery  on  Public  Interest  and 
Remedy 

In  the  matter  of  certain  in-line  roller  skates 
with  ventilated  boots  and  in-line  roller  skates 
with  axle  aperture  plugs  and  comfxinent 
parts  thereot 

AGENCY:  U.S.  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that    ' 
the  U.S.  hitemational  Trade 
Commission  has  determined  to  vacate  as 
moot  the  initial  determination  (ID) 
(Order  No.  20)  of  the  presiding 
administrative  law  judge  (ALJ)  in  the 
above-captioned  investigation  granting  a 
motion  to  amend  the  notice  of 
investigation  and  allow  discovery  to  be 
taken  on  the  issues  of  public  interest 
and  remedy. 

ADDRESSES:  Copies  of  the  ID  and  all 
other  nonconfidential  documents  filed 
in  connection  with  this  investigation  are 
available  for  public  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  500  E 
Street  SW..  Washington.  DC  20436. 
telephone  202-205-2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anjali  K.  Singh.  Esq..  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission.  500  E  Street  SW., 
Washington.  DC  20436.  telephone  202- 
205-3117.  Hearing-impaired  individuals 
are  advised  that  information  about  this 
matter  can  be  obtained  by  contacting  the 
Commission's  TDD  terminal.  202-205- 
1810. 

SUPPLEMENTARY  INFORMATION:  On 
February  18,  1993.  Rollerblade.  Inc. 
filed  a  complaint  with  the  Commission 
alleging  unfair  acts  in  violation  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337).  The  unfair  acts  alleged  in 
the  complaint  are  the  unauthorized 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  in-line  roller  skates  with 
ventilated  boots,  and  in-line  roller 
skates  with  axle  aperture  plugs  and 
component  parts  thereof,  that  allegedly 
infringe  claims  1,  2,  3,  4.  5.  6.  7.  or  8 
of  U.S.  Letters  Patent  5,171.033.  and/or 
claim  5  of  U.S.  Letters  Patent  5,048,848. 
On  March  18, 1993,  the  Commission 
voted  to  institute  an  investigation  of  the 


complaint  and  published  notice  of  its 
investigation  in  the  Federal  Register  (58 
FR  16204  (March  25. 1993)). 

On  July  23, 1993,  respondent  Roces 
SRL  filed  a  motion  (Motion  No.  348-29) 
to  amend  the  notice  of  investigation  to 
authorize  discovery  and  evidence  to  be 
taken  relating  to  the  issues  of  public 
interest  and  remedy.  The  Commission 
investigative  attorney  supported  the 
motion.  Complainant  Rollerblade  filed  a 
response  in  opposition  to  the  motion  to 
amend  the  notice  of  investigation.  On 
July  28, 1993,  the  ALJ  issued  an  ID 
granting  the  motion  in  part  to  allow 
discovery  on  the  issues  of  public 
interest  and  remedy.  On  August  30, 
1993,  the  Commission  determined  to 
review  the  ID  because  on  the  same  date 
it  had  determined  to  review  and  remand 
a  subsequent  ID  (Order  No.  21)  granting 
complainant's  motion  for  summary 
judgment  on  the  issue  of  domestic 
industry.  The  latter  ID  was  remanded  to 
the  ALJ  with  instructions  to  allow 
discovery  and  evidence  to  be  taken  on 
the  domestic  industry  issue.  The 
information  that  would  t>e  obtained  on 
the  public  interest  issues,  i.e., 
information  regarding  complainant 
Rollerblade's  alleged  plans  to  move  its 
domestic  operations  abroad,  is  the  same 
information  that  the  Commission  has 
authorized  the  parties  to  obtain  with 
respect  to  the  domestic  industry  issue. 
Therefore,  the  Commission  determined 
to  vacate  the  ALJ's  ID  (Order  No.  20)  as 
moot. 

This  action  is  taken  pursuant  to 
section  337  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1337).  and 
Commission  interim  rule  210.56(c)  (19 
CFR  210.56(c)). 

By  order  of  the  Commission. 

Issued:  October  7, 1993. 
Donna  R.  Koehnke. 
Secretary. 
[FR  Doc.  93-25246  Filed  10-13-93;  8:45  am] 

BlUJNOCOOe  702(Mn-P-« 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  In  United 
States  V.  Core  Craft,  Inc.,  et  al.. 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  section  122(d)(2) 
of  the  Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  ("CERCLA").  42  U.S.C.  9622(d)(2). 
and  the  policy  of  the  Department  of 
Justice,  28  CFR  50.7.  notice  is  hereby 
given  that  on  September  10, 1993,  a 
proposed  Consent  Decree  in  United 
States  of  America  v.  Core  Craft.  Inc.,  et 


al..  Qvil  Action  No.  3-93-603.  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  Minnesota.  This 
action  was  brought  pursuant  to  CERCLA 
section  107(a),  42  U.S.C.  9607(a),  to 
recover  costs  expended  by  the  United 
States  at  the  Kummer  Sanitary  Landfill 
Site  in  Bemidji,  Minnesota.  The  Site  is 
listed  on  the  National  Priorities  List  set 
forth  at  40  CFR  part  300,  appendix  B. 

The  Kummer  Sanitary  Landfill 
comprises  40-acres  situated  in  Northern 
Township,  Minnesota,  approximately 
one-half  mile  north  of  the  City  of 
Bemidji  and  one  mile  west  of  Lake 
Bemidji.  The  landfill's  operators  were 
licensed  to  accept  mixed  municipal 
waste  from  1971  to  1984  under  a  permit 
issued  by  the  Minnesota  Pollution 
Control  Agency.  Based  on  the  results  of 
several  studies  of  conditions  at  the 
landfill,  the  Minnesota  Pollution 
Control  Agency  and  the  United  States 
Environmental  Protection  Agency  have 
determined  that  the  ground  water 
contained  elevated  levels  of  various 
substances  designated  as  hazardous 
under  CERCLA,  including  but  not 
limited  to  vinyl  chloride,  trans-1,2- 
dichloroethene,  ethylene  glycol 
namoethylether,  polyester  resin  (styrene 
anhydrides),  methylene  chloride  and 
xylene. 

Under  the  proposed  Consent  Decree, 
the  settling  defendants  will  reimburse 
$5  million  of  the  approximately  $10 
million  in  past  and  projected  response 
costs  associated  with  the  Site,  as  well  as 
pay  $22,000  in  resolution  of  a  natural 
resource  damage  claim. 

The  Department  of  Justice  will  receive 
comments  on  the  proposed  Consent 
Decree  for  a  period  of  30  days  from  the 
date  of  publication  of  this  Notice. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Washington,  DC  20530.  All  comments 
should  refer  to  United  States  v.  Core 
Craft.  Inc..  et  al..  D.J.  Ref.  No.  90-11-2- 
604. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Region  V  Office  of  the 
U.S.  Environmental  Protection  Agency, 
111  West  Jackson  Street,  Third  Floor, 
Chicago,  Illinois  60604  (312-886-0556); 
the  Office  of  the  United  States  Attorney 
for  the  District  of  Minnesota,  234  U.S. 
Courthouse,  110  South  Fourth  St., 
Minneapolis,  MN  55401  (612)  348- 
1500;  and  the  U.S.  Department  of 
Justice,  Consent  Decree  Library.  1120  G. 
Street.  NW..  4th  Floor.  Washington.  DC 
20005  (202-624-0892).  A  copy  of  the 
proposed  Consent  Decree  i.iay  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  In  requesting  a 
copy,  please  specify  the  document 
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I  ought,  together  with  a  check  payable  to 

the  "Consent  Decree  Library"  for  $8.00 

(Consent  Decree  only)  or  $57.50 

(Consent  Decree  and  appendices 

thereto)  ($.25  per  page  reproduction 

costs). 

John  C.  Cniden, 

Environment  and  Natural  Resources  Division, 

Chief.  Environmental  Enforcement  Section. 

[FR  Doc.  93-25131  Filed  10-13-93;  8:45  am] 

•lUJNQ  CODE  441IH>1-W 


Lodging  of  Consent  Decree  Pursuant 
to  the  Resource  Conservation  and 
Recovery  Act;  United  States  v.  Donald 
A.  Johnson 

I  In  accordance  with  Department 
|)olicy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  September  9, 1993,  a 
proposed  Consent  Decree  in  United 
States  V.  Donald  A.  Johnson  Civil 
Action  No.  l:91-CV-639,  was  lodged  in 
the  United  States  District  Court  for  the 
Western  District  of  Michigan.  The 
Complaint  filed  by  the  United  States 
uleged  violations  of  the  Resource 
p3nservation  and  Recovery  Act.  The 
Consent  Decree  requires  the  defendant 
to  pay  a  dvil  penalty  of  $5,000  in 
settlement  of  the  claims  set  forth  in  the 
Complaint  filed  by  the  United  States. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
concerning  the  proposed  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
P.O.  Box  7611,  Ben  Franklin  Station. 
Washington,  DC  20044,  and  should  refer 
to  United  States  v.  Donald  A.  Johnson, 
DOJ  Ref.  No.  90-7-1-635. 

The  proposed  Consent  Decree  may  be 
examined  at  any  of  the  following  offices: 
(1)  The  United  States  Attorney  for  the 
Western  District  of  Michigan,  110 
Michigan  Street  NW.,  room  399,  Grand 
Rapids,  Michigan  49503  (contact 
Assistant  United  States  Attorney  W. 
Francesca  Ferguson);  (2)  The  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604-3590  (contact 
Assistant  Regional  Counsel  Thomas 
Krueger);  and  (3)  the  Environmental 
Enforcement  Section,  Environment  & 
Natural  Resources  Division,  U.S. 
Department  of  Justice,  room  1541, 10th 
&  Pennsylvania  Avenue  NW., 
Washington,  DC.  Copies  of  the  proposed 
Consent  Decree  may  be  obtained  in 


person  or  by  mail  from  the 
Environmental  Enforcement  Section 
Document  Center,  1120  G  Street,  NW., 
Washington,  DC  20005,  telephone  (202) 
624-0892.  For  a  copy  of  the  Consent 
Decree  please  enclose  a  check  in  the 
amount  of  $3.00  (25  cents  per  page 
reproduction  charge)  payable  to  Consent 
Decree  Library. 
John  C.  Cruden, 

Chief,  Environmental  Enforcement  Section, 
Environment  &  Natural  Resources  Division. 
[FR  Doc.  93-25129  Filed  10-13-93;  8:45  am] 

BnOJNa  CODE  4410-01-M 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act;  In  Re:  Oriental 
Republic  of  Uruguay 

In  accordance  with  Departmental 
pohcy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
In  Re:  Oriental  Republic  of  Uruguay 
(M/V  Presidente  Rivera),  Qvil  Action 
No.  90-404-SLR,  was  lodged  on 
September  29, 1993  with  the  United 
States  Court  for  the  District  of  Delaware. 
The  proposed  consent  decree  will,  if 
approved,  settle  an  action  brought  under 
section  311  of  the  Clean  Water  Act,  33 
U.S.C.  1321,  seeking  recovery  for 
natural  resource  damages  caused  by, 
and  response  costs  incident  to,  a  June 
24, 1989  oil  spill  into  the  Delaware 
River  from  the  Uruguayan  oil  tanker 
Presidente  Rivera. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  In  Re:  Oriental  Republic 
of  Uruguay  [MfW  Presidente  Rivera), 
DOJ  Ref.  #90-5-1-1-3609. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  District  of  Delaware, 
1201  Market  Street,  suite  1100, 
Wihnington,  DE  19899-2046,  and  at  the 
Consent  Decree  Library.  1120  G  Street 
NW.,  4th  Floor,  Washington,  DC  20005, 
(202)  624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street  NW.,  4th 
Floor,  Washington.  DC  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amoimt  of  $5.50  (25  cents  per  page 


reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Myles  E.  Flint, 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 

(FR  Doc.  93-25130  Filed  10-13-93;  8:45  am) 

BtLLMQ  CODE  4410-01-M 


DEPARTMErfT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  pvirpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eUgible  to  apply  for 
adjustment  assistance  under  title  11, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  pubUc  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  25. 1993. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  25. 1993. 

The  petitions  filed  in  this  case  are 
available  for  insi>ection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW.. 
Washington,  DC  20210. 

Signed  at  Washington,  DC,  this  27th  day  of 
September,  1993. 
Marvin  M.  Foola. 

Director,  Office  of  Trade  Adjustment 
Assistance. 
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Petitioner  UnlonAvorkers/firm— 

Location 

Date  re- 
ceived 

Date  of  peti- 
tion 

Petition 

Articles  produced 

Briggs  &  Stratton  Corp  (AlW)  

Wauwatosa,  Wl  ... 

09/27/93 

09/16/93 

29,058 

Gasoline  engines. 

Briggs  &  Stratton  Corp  (AlW)  

West  Allis.  Wl  

09/27/93 

09/16/93 

29,059 

Gasoline  engines. 

Briggs  &  Stratton  Corp  (AlW)  

Menomonee 
FaHs.  Wl. 

09/27/93 

09/16/93 

29,060 

Gasoline  engines. 

Allied  Signal  (Wkrs) 

Rumford,  Rl  

09/27/93 

09/03/93 

29.061 

Vehicles  filters. 

SPS  Technologies  (Wkrs) 

Santa  Ana,  CA  .... 

09/27/93 

09/16/93 

29,062 

Aerospace  fasteners. 

Virginia  Apparel  Corp  (Wkrs)  

Blackstone,  VA  ... 

09/27/93 

09/14/93 

29.063 

Ladies'  and  mens'  pants. 

Penn  Footwear  Co  (UFCW) 

Nanticoke,  PA 

09/27/93 

09/13/93 

29.064 

Footwear. 

Penetrators.  Inc  (Wkrs)  

Midland.  TX 

09/27/93 

09/16/93 

29,065 

Oil  and  gas. 

Penetrators,  Inc  (Wkrs)  

Houston,  TX 

09/27/93 

09/16/93 

29,066 

Oil  and  Gas. 

Olympic    Plating    Indjstries,    Inc 

Canton,  OH 

09/27/93 

09/19/93 

29,067 

Chrome  plating  sen/ice. 

(UPIU). 

■ 

Northern  Shipping  Co  (Wkrs) 

Philadelphia,  PA  . 

09/27/93 

09/15/93 

29.068 

Provides  tenninal  services 

Northland  (IBEW)  

Watertown.  NY  .... 

09/27/93 

09/14/93 

29.069 

Electric  motors. 

Muelhens,  Inc  (Wkrs)  

Orange,  CT 

09/27/93 

09/08/93 

29,070 

Perfumes  and  toiletries. 

Midcon  Cables  Co  (Wkrs) 

Jopin.  MO  

09/27/93 

09/^^93 

29.071 

Electric  wire  hamess 

Jockey  Intematksnal  (Wkrs)  

Maysville,  KY  

09/27/93 

09/06/93 

29,072 

Undenwear. 

Energy  Data  Sendees,  Inc  (Co/ 

Wkrs). 
Coal  Street  Mtg  (ILGWU) 

Englewood,  CO  ... 

09/27/93 

09/01/93 

29,073 

Oil  and  gas. 

Wilkes  Barre,  PA 

09/27/93 

09/14/93 

29,074 

Dresses. 

Chess  King  (Wkrs)  

Worcester,  MA  .... 

09/27/93 

09/14/93 

29,075 

Men's  clothing. 

CertainTeed  Corp  (IBT)  

Kansas  City,  KS  .. 
Gillette,  WY 

09/27/93 

09/07/93 

29  076 

Fiberglass  insulatkjn  products. 
Bituminous  coal 

Carter  Mining  Co  (Wkrs)  

09/27/93 

09/14/93 

29  077 

Brush  Fuses,  Inc  (Wkrs)  

Glendale  Heights, 

IL. 
FtogaJes,  AZ  

09/27/93 

09/09/93 

29  078 

Electrical  fuses 

Brush  Fuses,  Inc  (Wkrs)  

09/27/93 

09/09/93 

29,079 

Electrical  fuses. 

Andmore       Sportswear       Corp 

Port  Jervis,  NY  .... 

09/27/93 

09/16/93 

29,080 

Men's  and  Womens'  bathing  suits. 

(ILGWU). 

Airshield  Corp  (Wkrs) 

Bridgeport.  CT  .... 

09/27/93 

09/15/93 

29.081 

Fairings  arnJ  wind  deflectors  for  trucks. 

Advanced   Machine   Technology 

Portland,  OR  

09/27/93 

09/13/93 

29,082 

Industrial  printing  presses. 

(lAMAW). 

Darrah  Fashions,  BR3  (Wkrs) 

Bridstjoro,  PA 

09/27/93 

09/15/93 

29.083 

Ladies'  Dresses. 

Dan-ah  Fashions,  BR2  (Wkrs) 

Tower  City.  PA  .... 

09/27/93 

09/15/93 

29.084 

Ladies'  dresses. 

Dan-ah  Fashions,  BRl(Wkrs) 

Wisconisco,  PA  ... 

09/27/93 

09/15/93 

29.085 

Ladies'  dresses. 

|FR  Doc.  93-25221  Filed  10-13-93;  8:45  am) 
BILUNO  CODE  461»-M-M 


rrA-W-28.927] 

Eastern  Associated  Coal  Corp. 
Kopperston  No.  1  Mine,  Charleston, 
WV;  Investigations  Regarding 
Certifications  of  Ellgibiilty  To  Apply  for 
Worker  Adjustment  Assistance; 
Correction 

This  notice  corrects  the  notice  for 
petition  TA-W-28,927  which  w^as 
published  in  the  Federal  Register  on 
August  24.  1993  (58  FR  44699)  in  FR 
Document  93-20416.  A  printing  error 
concerning  the  location  of  Eastern 
Associated  Coal  Corporation's 
Kopperston  No.  1  mine  appears  in  the 
3rd  line  of  the  second  column  in  the 
appendix  table  on  page  44699.  The 
location  should  read  "Charleston,  West 
Virginia"  instead  of  Kopperston.  West 
Virginia. 


Signed  in  Washington.  DC,  this  October  7. 
1993. 

Marvin  M.  Fooki , 

Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  93-25225  Filed  10-13-93;  8:45  ami 

BtUJNO  COOC  4S10-90-U 


[TA-W-28.858J 

Magnetek  Century  Electric,  Inc.,  El 
Paso,  Texas;  Dismissal  of  Application 
for  Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Magnetek  Century  Electric, 
Incorporated,  El  Paso.  Texas.  The 
review  indicated  that  the  application 
contained  no  new  substantial 
information  which  would  bear 
importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-28.858;  Magnetek  Century  Electric, 
Incorporated.  El  Paso.  Texas  (September 
30. 1993) 


Signed  at  Washington,  DC,  this  5th  day  of 
October.  1993. 
Marvin  M.  Fooks, 

Director,  Office  of  Adjustment  Assistance. 
|FR  Doc.  93-25222  Filed  10-13-93;  8:45  am] 

BILUNO  COOE  4510-30-M 


[TA-W-28,717] 

Oberdorfor  High  Tex,  Sandpoint,  10; 
Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Oberdorfor  High  Tex,  Sandpoint.  Idaho. 
The  review  indicated  that  the 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-28.717;  Oberdorfor  High  Tex 
Sandpoint.  ID  (October  5. 1993) 
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Signed  a(  Washington.  DC,  this  Sth  day  of 
October,  1993. 
Manrin  M.  Fooka, 

ttrector.  Office  of  Adjustment  Asiistance. 
[PR  Ooc  93-25223  Filed  10-13-93;  8:45  am) 

BCUNG  COOe  4S10-«Mi 

[TA-W-28,686  and  TA-W-28,686A] 

Smarte  Carle,  Inc.,  White  Bear  Lake, 
MN  and  Chicago,  IL;  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  an  application  dated  September 
19, 1993.  one  of  the  petitioners 
requested  administrative 
reconsideration  of  the  subject  petition 
for  trade  adjustment  assistance.  The 
denial  notice  was  signed  on  September 
9, 1993  and  published  in  the  Federal 
Register  on  September  22, 1993  (58  FR 
49321). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

Investigation  findings  show  that  the 
workers  produce  baggage  carts  at  White 
Bear  Lake  and  provide  rental  baggage 
cart  concession  services  at  the  Chicago 
CHare  airport.  The  findings  show  that 
the  product  is  marketed  through 
competitive  bidding. 

The  petitioner  states  that  although  the 
foreign  awardee  of  the  O'Hare  baggage 
cart  bid  had  its  carts  made  domestically, 
it  produced  its  vending  systems  in 
Australia. 

The  Department's  denial  was  based 
on  the  fact  that  the  "contributed 
importantly"  test  of  the  Group 
Eligibility  Requirements  of  the  Trade 
Act  was  not  met.  The  "contributed 
impaitantl3r"  test  is  generally 
demonstrated  throu^  a  survey  of  the 
workers'  firm's  customers.  The 
De(>artment's  survey  of  unsuccessful 
bids  for  baggage  cart  concessions  in 
1993  showed  that  Smart  Carte's 
unsuccessful  bid  for  continued 
concessions  at  the  Chicago  O'Hare 
airport  went  to  an  Illinois  firm  with  a 
for^gn  parent  company. 

The  findings  show  that  the  Illinois 
firm  had  the  carts  manufactured 
domestically;  however,  the  Illinois  firm 


had  vending  systems  for  the  baggage 
carts  assembled  at  the  O'Hare  airport. 
Some  of  the  components  for  the  vending 
systems  came  from  Australia  but  most 
were  produced  domestically  including 
the  validators  (coin  and  bill  acceptors), 
coin  boxes  and  bags. 

Foreign  ownership  of  a  domestic  firm 
and  lost  domestic  bids  would  not.  in 
themselves,  provide  a  basis  for  a  worker 
group  certification. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC  this  day  of 
October  6. 1993. 
Stephen  A.  Wandner, 
Deputy  Director,  Office  of  Legislation  Sr 
Actuarial  Service,  Unemployment  Insurance 
Service. 

[FR  Doc.  93-25224  Filed  10-13-S3:  8:45  am] 

atUJNOCOCIC  4S1»-3»-M 


NATIONAL  SaENCE  FOUNDATION 

Advisory  Panel  for  Anthropological 
and  Geographic  Sciences;  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  (NSF)  announces  the 
following  Five  meetings. 

Name:  Advisory  Panel  for  Anthropological 
and  Geographic  Sciences  #1737. 

Date  6-  Tune:  November  8-9, 1993;  9  ajn.- 
5  p.m. 

Place:  National  Science  Foundatioa. 
Stafford  Place,  4201  Wilson  Boulevard,  Room 
310.  Arlington.  VA  22230. 

Contact  Person:  John  E.  Yellen,  Program 
Director  for  Archaeology  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (202)  357- 
7804. 

Agenda:  To  review  and  evaluate 
Archaeology  proposals  as  a  part  of  the 
selection  process  for  awards. 

Date  &  Time:  October  26-27. 1993;  9  ajn.- 
5  p.m. 

Place:  National  Science  Foundation, 
Stafford  Place,  4201  Wilson  Boulevard,  Room 
11  Arlington,  VA  22230. 

Contact  Person:  Dr.  Jonathan  Friedlaender, 
Program  Director  for  Physical  Anthorpology, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone: 
(202)  357-7804. 

Agenda:  To  review  and  evaluate  physical 
anthropology  proposals  as  part  of  the 
selection  process  for  awards. 

Date  &  Time:  November  4-5. 1993;  9  am- 
5  p.m. 


Place:  National  Science  Foundation, 
Stafford  Place.  4201  Wilson  Boulevard,  Room 
5.  Arlington.  VA  22230. 

Contact  Person:  Dr.  Stuart  Plattner. 
Program  Director  for  Cultural  Anthropology, 
National  Science  Foundatioa,  4201  Wilsoa 
Boulevard,  Arlington.  VA  22230.  Telephone: 
(202)  357-7804. 

Agenda:  To  review  and  evaluate  cultural 
anthropology  proposals  as  part  of  the 
selection  process  for  swards. 

Date  Br  Time: November  1-2, 1993;  8  am- 
5  p.m. 

Place:  National  Science  Foundation. 
Stafford  Place,  4201  Wilson  Boulevard.  Room 
310  02  Arlington,  VA  22230. 

Contact  Person:  Dr.  David  C  Hodge,  or 
Thomas  ).  Baerwald,  Program  Directors  for 
Geography.  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230.  Telephone:  (202)  357-7326. 

Agenda:  To  review  and  evaluate  geography 
proposals  as  part  of  the  selection  process  for 
awards. 

Date  &  Time:  December  13-14, 1993:  8:30 
a.m  -5  p.m. 

Place:  National  Science  Foundation, 
Stafford  Place,  4201  Wilson  Boulevard,  room 
360,  Arlington,  VA  22230. 

Contact  Person:  Dr.  Robin  Cantor  or  Dr. 
Thomas ).  Baerwald.  Coordinators  for  Human 
Dimensions/Economics  of  Global  Change, 
National  Science  Foundation,  4201  Wilson 
Boulevard.  Arlington,  VA  22230.  Telephone: 
(202)  357-7417. 

Agenda:  To  review  and  evaluate  human 
dimension  and  global  change  proposals  as 
part  of  the  selection  process  for  awards. 

Type  of  Meetings:  Qoeed. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  support  for 
research  proposals  submitted  to  the  NSF  for 
financial  support. 

Reason  for  Qosing:  The  prof)Osals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries;  and  personal  information 
concerning  Individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  S 
use  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  October  8, 1993. 
NL  Rebecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc.  93-25251  Filed  10-13-93;  8:45  am} 
BIUMQ  COM  7S«S-»Mi 


Commlttea  on  Equal  Opportunities  In 
Science  and  Ertglneefing;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  as  amended),  the  National  Scieix:e 
Foundation  annoimces  the  following 
meeting: 

Name:  Committee  on  Equal  Opportunities 
in  Science  and  Engineering  (CEOSE)  (1173). 

Date  and  time:  November  4, 1993;  8:30 
a.m.-5  p.m.  (Open).  November  5, 1993;  8:30 
a.m.-12  Noon  (Open). 
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Place:  Room  340.  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230. 

Type  of  Meeting:  Open. 

Contact  Person:  Wanda  E.  Ward,  Executive 
Secretary.  CEOSE.  National  Science 
Foundation,  4102  Wilson  Boulevard.  Room 
814,  Arlington,  VA  22230.  Telephone:  (703) 
306-1633. 

Summary  Minutes:  May  be  obtained  from 
the  Executive  Secretary  at  the  above  address. 

Purpose  of  Meeting:  To  review  the  Report 
to  Congress  and  to  review  assessments  of 
participation  rates  of  all  segments  of  society 
in  science  and  engineering. 

Agenda:  November  4:  8:30  a.m.  to  5  p  m. — 
Presentations/discussions  of  Report  to 
Congress;  review  of  assessments  of 
participation  rates  of  all  segments  of  society 
in  science  and  engineering;  5  p.m. — 
Reception.  November  5:  8:30  a.m.  to  12 
Noon— Discussion  of  CEOSE  Report  to 
Congress,  NSF  education  programs  and  NSF 
future  directions. 

Dated:  October  8, 1993. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc.  93-25252  Filed  10-13-93;  8:45  am) 

MUJNaCOOC  7$SS-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  72-3  (50-261)] 

Carolina  Power  and  Light  Co.; 
Issuance  of  Exemption  and 
Amendment  to  Materials  License  No. 
SNM-2502 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  9  to  Materials 
License  No.  SNM-2502  held  by  the 
Carolina  Power  and  Light  Company  for 
the  receipt  and  storage  of  spent  fuel  at 
the  H.B.  Robinson  Independent  Spent 
Fuel  Storage  Installation  (ISFSI),  located 
on  the  H.B.  Robinson  Steam  Electric 
Plant  Unit  2  site,  Darlington  County. 
South  Carolina.  The  amendment  is 
effective  as  of  the  date  of  issuance. 

The  amendment  issues  the  following 
exemption  from  the  provisions  of  10 
CFR  72.122(i)  with  respect  to  providing 
instrumentation  and  control  systems  to 
monitor  systems  that  are  important  to 
safety  over  anticipated  ranges  for 
normal  and  off-normal  operations  for 
the  Carolina  Power  and  Light 
Company's  H.B.  Robinson  ISFSI.  The 
Commission,  on  its  own  initiative,  has 
determined  that,  due  to  the  passive 
design  and  inherent  safety  of  the 
NUH0MS-7P  cask,  no  instrumentation 
and  control  systems  are  required  for  the 
dry  shielded  canister  and  the  horizontal 
storage  module  (DSC  and  HSM)  system 
during  storage  operations. 

Pursuant  to  10  CFR  72.7.  the 
Commission  has  determined  that  the 


granting  of  the  exemption  is  authorized 
by  law  and  will  not  endanger  life  or 
property  or  the  common  defense  and 
security  and  is  otherwise  in  the  public 
interest. 

The  exemption  and  amendment 
comply  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  chapter  I,  which  are  set  forth  in 
the  exemption  and  license  amendment. 
Prior  public  notice  of  the  amendment 
was  not  required  since  the  amendment 
does  not  involve  a  signiticant  hazards 
consideration  and  does  not  present  a 
genuine  issue  as  to  whether  the  health 
and  safety  of  the  public  will  be 
signiBcantly  affected. 

For  further  details  with  respect  to  this 
action,  see  (1)  Amendment  No.  9  to 
Materials  License  No.  SNM-2502.  and 
(2)  the  Commission's  letter  to  the 
licensee  dated  October  6, 1993.  All  of 
these  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington.  DC. 
and  at  the  Local  Public  Document  Room 
at  the  Oconee  County  Public  Library. 
501  W.  Southbroad  Street.  Walhalla. 
South  Carolina  29691. 

Exemption 


Carolina  Power  and  Light  Company 
(CP&L  or  the  licensee)  holds  materials 
license  (SNM-2502)  for  receipt  and 
storage  of  spent  fuel  from  its  H.B. 
Robinson  Steam  Electric  Plant  Unit  No. 
2  at  an  independent  spent  fuel  storage 
installation  (ISFSI)  located  on  the  H.B. 
Robirison  Steam  Electric  Plant  Unit  No. 
2  site. 

Section  72.122(i)  of  10  CFR  part  72 
requires  each  licensee  to  provide 
instrumentation  and  control  systems  to 
monitor  systems  that  are  important  to 
safety  over  anticipated  ranges  for 
normal  and  off-normal  operations. 
Those  instruments  and  control  systems 
that  must  remain  operational  under 
accident  conditions  must  be  identified 
in  the  Safety  Analysis  Report. 

// 

The  NRC  staff,  while  reviewing  a 
materials  license  application  for  dry 
concrete  module  storage  of  spent  fuel 
from  Baltimore  Gas  and  Electric 
Company's  Calvert  Cliffs  Nuclear  Power 
Plant,  concluded,  in  its  November  1992, 
"Safety  Evaluation  Report  for  the 
Baltimore  Gas  and  Electric  Company's 
Safety  Analysis  Report  for  an 


Independent  Spent  Fuel  Storage 
Installation,"  that  "*   *   *  given  the 
passive  design  and  inherent  safety,  there 
is  no  technical  reason  to  require 
instrumentation  and  control  systems  for 
monitoring  the  NUHOMS-24P  (DSC  and 
HSM)  system  during  storage  operations 
at  the  Calvert  Cliffs  ISFSI.  Therefore, 
pursuant  to  10  CFR  72.7.  the 
Commission  has  determined  to  grant  an 
exemption  from  the  requirements  of  10 
CFR  72.122(i)  with  respect  to  the  DSC 
and  HSM  for  storage  operations,  and,  in 
support  thereof,  has  further  determined 
that  the  granting  of  such  exemption  is 
authorized  by  law  and  will  not  endanger 
life  or  property  or  the  common  defense 
and  security  and  is  otherwise  in  the 
public  interest."  Since  there  is  similarly 
no  technical  reason  to  require 
instrumentation  and  control  systems  for 
monitoring  the  NUH0MS-7P  DSC  and 
HSM  system  during  storage  operations 
at  the  H.B.  Robinson  ISFSI,  a 
comparable  exemption  is  warranted  in 
this  docket  as  well. 

The  proposed  exemption  from  10  CFR 
72.122(i)  will  not  result  in  a  significant 
offsite  release  of  radioactive  material 
and  will  not  result  in  any  significant 
increase  in  individual  or  occupational 
dose.  The  proposed  exemption  from  10 
CFR  72.122(i)  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident,  will  not 
involve  a  significant  decrease  in  a  safety 
margin,  and,  therefore,  will  not  involve 
a  significant  hazards  consideration  and 
does  not  present  a  genuine  issue  as  to 
whether  the  health  and  safety  or  the 
public  will  be  significantly  affected. 
Accordingly,  the  NRC  staff  concludes 
that  the  proposed  exemption  would  not 
be  inimical  to  the  common  defense  and 
security  or  to  the  health  and  safety  of 
the  public. 


/// 

Accordingly,  the  Commission  in 
accordance  with  10  CFR  72.7  has 
determined  that  the  exemption  is 
authorized  by  law,  will  not  present 
undue  risk  to  the  public  health  and 
safety,  and  is  consistent  with  the 
common  defense  and  security. 

Accordingly,  the  Commission  hereby 
grants  the  licensee  an  exemption  from 
the  requirements  of  10  CFR  72.122(i) 
with  respect  to  the  NUHOMS-7P  DSC 
and  HSM  for  storage  operations. 

Pursuant  to  10  CFR  51.22(c)(ll).  the 
Commission  has  determined  that  the 
granting  of  this  exemption  is  identified 
as  an  action  eligible  for  categorical 
exclusion  from  the  requirements  of  10 
CFR  part  51. 

This  exemption  is  effective  upon 
issuance. 
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Dated  at  RockviDs,  Maryland,  this  6th  day 
of  October  1993. 

For  the  Noclear  Regulatory  Commission. 
Carl  J.  Paperiello, 

Director  Division  of  Industrial  and  Medical 
Nuclear  Safety,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
|FR  Doc.  93-25207  Filed  10-13-93;  8:45  am) 

MJJNO  COM  7SM-»1-# 


[Docket  Na  72-4  (50-269/270/287)] 

Duke  Power  Co.;  Issuance  of 
Exemption  and  Amendment  to 
Materials  License  No.  SNM-2503 

J  The  U.S.  Nuclear  Regiilatory 
I  .commission  (the  Commission)  has 
issued  Amendment  No.  3  to  Materials 
license  No.  SNM-2503  held  by  the 
Duke  Power  Company  for  the  receipt 
and  storage  of  spent  fuel  at  the  Oconee 
Independent  Spent  Fuel  Storage 
Installation,  located  on  the  Oconee 
Nuclear  Station  site.  Oconee  County, 
South  Carolina.  The  amendment  is 
effective  as  of  the  date  of  issuance. 

The  amendment  issues  the  following 
exemption  from  the  previsions  of  10 
CFR  72.122(1)  with  respect  to  providing 
instrumentation  and  control  systems  to 
monitor  systems  that  are  important  to 
safety  over  anticipated  ranges  for 
normal  and  off-normal  operations  for 
the  Duke  Power  Company's  Oconee 
independent  spent  fuel  storage 
installation.  The  Commission,  on  its 
own  initiative,  has  determined  that,  due 
tq  the  passive  design  and  inherent  safety 
^f  the  NUHOMS-24P  cask,  no 
instrumentation  and  control  systems  are 
required  for  the  dry  shielded  canister 
and  the  horizontal  storage  module  (DSC 
and  HSM]  system  during  storage 
operations.  

Pursuant  to  10  CFR  72.7.  the 
Commission  has  determined  that  the 
granting  of  the  exemption  is  authorized 
by  law  and  will  not  endanger  hfe  or 
property  or  the  common  defense  and 
security  and  is  otherwise  in  the  public 
interest. 

The  exemption  and  amendment 
comply  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  chapter  I,  which  are  set  forth  in 
the  exemption  and  Ucense  amendment. 
Prior  public  notice  of  the  amendment 
was  not  required  since  the  amendment 
does  not  involve  a  significant  hazards 
consideration  and  does  not  present  a 
genuine  issue  as  to  whether  the  health 
and  safety  of  the  public  will  be 
significantly  affected. 


For  further  details  with  respect  to  this 
action,  see  (1)  Amendment  No.  3  to 
Materials  License  No.  SNM-2503,  and 
(2)  the  Commission's  letter  to  the 
licensee  dated  October  6, 1993.  All  of 
these  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Celman  Building, 
2120  L  Street.  NW.,  Washington,  DC, 
and  at  the  Local  Public  Document  Room 
at  the  Oconee  County  Public  Library, 
501  W.  Southbroad  Street.  Walhalla, 
South  Carolina  29691. 

Exemption 

/ 

Duke  Power  Company  (DPC  or  the 
licensee)  holds  materials  license  (SNM- 
2503)  for  receipt  and  storage  of  spent 
fuel  from  its  Oconee  Nuclear  Station  at 
an  independent  spent  fuel  storage 
installation  (ISFSI)  located  on  the 
Oconee  Nuclear  Station  site. 

Section  72.122(i)  of  10  CFR  part  72 
requires  each  licensee  to  provide 
instrumentation  and  control  systems  to 
monitor  systems  that  are  important  to 
safety  over  anticipated  ranges  for 
normal  and  off-normal  operations. 
Those  instruments  and  control  systems 
that  must  remain  operational  under 
accident  conditions  must  be  identified 
in  the  Safety  Analysis  Report 

n 

The  NRC  staff,  while  reviewing  a 
materials  license  application  for  dry 
concrete  module  storage  of  spent  fuel 
from  Baltimore  Gas  and  Electric 
Company's  Calvert  Cliffs  Nuclear  Power 
Plant,  concluded,  in  its  November  1992. 
"Safety  Evaluation  Report  for  the 
Baltimore  Gas  and  Electric  Company's 
Safety  Analysis  Report  for  an 
Independent  Sp«it  Fuel  Storage 
Installation."  that "  •  *  "given  the 
passive  design  and  inherent  safety,  there 
is  no  technical  reason  to  require 
instrumentation  and  control  systems  for 
monitoring  the  HUHOMS-24P  (DSC  and 
HSM)  system  during  storage  operations 
at  the  Calvert  Cliffs  ISFSI.  Therefore, 
pursuant  to  10  CFR  72.7.  the 
Commission  has  determined  to  grant  an 
exemption  from  the  requirements  of  10 
CFR  72.122(i)  with  respect  to  the  DSC 
and  HSM  for  storage  operations,  and.  in 
support  thereof,  has  further  determined 
that  the  granting  of  such  exemption  is 
authorized  by  law  and  will  not  endanger 
life  or  property  or  the  common  defense 
and  security  and  is  otherwise  in  the 
public  interest."  Since  there  is  similarly 
no  technical  reason  to  require 
instrumentation  and  control  systems  for 
monitoring  the  NUHOMS-24P  DSC  and 
HSM  system  during  storage  operations 
at  the  Oconee  ISFSI.  a  comparable 


exemption  is  warranted  in  this  docket  as 
well. 

The  proposed  exemption  from  10  CFR 
72.122(i)  will  not  resuh  in  a  significant 
offsite  release  of  radioactive  material 
and  will  not  result  in  any  significant 
increase  in  individual  or  occupational 
dose.  The  proposed  exemption  from  10 
CFR  72.122(i)  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  will  not 
involve  a  significant  decrease  in  a  safety 
margin,  and,  therefore,  will  not  involve 
a  significant  hazards  consideration  and 
does  not  present  a  genuine  issue  as  to 
whether  die  health  and  safety  or  the 
4)ublic  will  be  significantly  affected. 
Accordingly,  the  NRC  staff  concludes 
that  the  proposed  exemption  would  not 
be  inimical  to  the  common  defense  and 
security  or  to  the  health  and  safety  of 
the  public. 

m 

Accordingly,  the  Commission  in 
accordance  with  10  CFR  72.7  has 
determined  that  the  exemption  is 
authorized  by  law.  will  not  present 
undue  risk  to  the  public  health  and 
safety,  and  is  consistent  with  the 
common  defense  and  security. 

Accordingly,  the  Commission  hereby 
grants  the  licensee  an  exemption  from 
the  requirements  of  10  CFR  72.122(i) 
with  respect  to  the  NUHOMS-24P  DSC 
and  HSM  for  storage  operations. 

Pursuant  to  10  CFR  51.22(c)(ll).  the 
Commission  has  determined  that  the 
granting  of  this  exemption  is  identified 
as  an  action  eligible  for  categorical 
exclusion  from  the  requirements  of  10 
CFR  part  51. 

This  exemption  is  effective  upon 
issuance. 

Dated  at  RockvUle,  Maryland,  this  6th  day 
of  October  1993. 

For  the  Nuclear  Regulatory  Commission. 
Carl  J.  Papoiello, 

Director.  Division  of  Industrial  and  Medical 
Nuclear  Safety,  Office  of  Nucieor  Material 
Safety  and  Safeguards. 
[FR  Doc  93-25206  Filed  10-13-93;  8:45  am) 

HLLINO  COOe  7StO-01-l> 


OFFICE  OF  THE  UNtTED  STATES 
TRADE  REPRESENTATIVE 

Request  for  Pubfic  Commefrt  With 
Respect  to  the  Annual  Notlortal  Trade 
Estimate  Report  on  Foreign  Trade 
Barriers 

AGENCY:  Office  of  the  United  States 
Trade  Representative  (USTR). 
action:  Pursuant  to  Section  303  of  the 
Trade  and  Tariff  Act  of  1984,  as 
amended.  USTR  is  required  to  publish 
annually  the  National  Trade  Estimate 
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Report  on  Foreign  Trade  Barriers  (NTE). 
In  this  regard,  the  Trade  Policy  Staff 
Committee  (TPSC)  is  calling  on 
interested  parties  to  assist  it  in 
identifying  significant  barriers  to  U.S. 
exports  of  goods,  services  and  overseas 
direct  investment  for  inclusion  in  the 
NTE.  Particularly  important  are 
impediments  materially  affecting  the 
actual  and  potential  financial 
performance  of  an  industry  sector. 

REQUIREMENTS,  DATES  AND  ADDRESSES: 
Submissions  should  contain 
descriptions  of  any  or  all  of  the 
following  eight  categories  of  foreign 
trade  barriers:  (1)  Import  policies  (e.g. 
tariffs,  quantitative  restrictions,  import 
licensing,  customs  barriers);  (2) 
standards,  testing,  labeling,  and 
certification;  (3)  discriminatory 
government  procurement  practices  (e.g. 
"buy  national"  policies  and  closed 
bidding);  (4)  export  subsidies  (e.g. 
export  financing  on  preferential  terms 
and  agricultural  export  subsidies  that 
displace  U.S.  exports  in  third  country 
markets);  (5)  lack  of  intellectual 
property  protection  (e.g.  inadequate 
patent,  copyright,  and  trademark 
regimes);  (6)  services  barriers  (e.g. 
constraints  on  port  access  and 
commercial  shipping,  regulation  of 
international  data  flows,  and  restrictions 
on  the  use  of  data  processing);  (7) 
investment  barriers  (e.g.  limitations  on 
foreign  equity  participation,  local 
content  and  export  requirements,  and 
restrictions  on  repatriation  of  earnings 
and  capital);  and  (8)  other  barriers  (e.g., 
barriers  that  encompass  more  than  one 
category  listed  above  or  that  affect  a 
single  sector). 

Submissions  also  should  contain 
estimates  of  the  potential  increase  in 
exports  that  result  from  the  removal  of 
the  barrier,  as  well  as  a  clear  discussion 
of  the  method(s)  by  which  the  estimates 
were  computed.  Estimates  should  fall 
within  the  following  value  ranges:  less 
than  $5  million;  $5  to  $25  million;  $25 
to  $50  million;  $50  to  $100  million; 
$100  to  $500  million;  or  over  $500 
million. 

Interested  parties  should  submit,  not 
later  than  noon,  Friday,  November  12, 
1993,  thirty  double-sided  copies  of 
comments  to  the  Executive  Secretary, 
Trade  Policy  Staff  Committee,  Office  of 
the  United  States  Trade  Representative, 
600  17th  Street  NW.,  room  414, 
Washington,  DC  20506.  Please  note  that 
interested  parties  discussing  barriers  in 
more  than  one  country  should  provide 
a  separate  submission  for  each  country. 

Submissions  will  be  available  for 
public  inspection  by  appointment  vdth 
the  staff  of  the  USTR  Public  Reading 
Room,  except  for  information  granted 


"business  confidential"  status  pursuant 
to  15  CFR  2003.6.  Any  business 
confidential  material  must  be  clearly 
marked  as  such  on  the  cover  page  and 
succeeding  pages.  Such  submissions 
must  be  accomplished  by  a 
nonconfidential  summary  thereof. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Panulas,  Assistant  Director  for 
PoUcy  Coordination.  USTR  (202-395- 
7210). 

Frederick  L.  Montgomery, 
Chairman,  Trade  Policy  Staff  Committee. 
[PR  Doc.  93-25335  Filed  10-12-93;  1:50  pm) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Nos.  33-7021;  34-33022; 
International  Series  Release  No.  588] 

October  6, 1993. 

Exemptions  From  Rules  10b-6, 10b-7, 
and  10b-6  During  Distributions  of 
Certain  German  Securities 

Pursuant  to  delegated  authority,  the 
Division  of  Market  Regulation  issued 
the  following  letter  granting  class 
exemptions  ("Exemptions")  from  Rules 
lOb-6,  lOb-7,  and  lOb-8  ("Trading 
Rules")  under  the  Securities  Exchange 
Act  of  1934  to  facilitate  distributions  in 
the  United  States  of  securities  of  certain 
highly  capitalized  German  issuers.  The 
Exemptions  permit  distribution 
participants  and  their  affiliated 
purchasers  to  effect  transactions  in 
Germany  otherwise  prohibited  by  the 
Trading  Rules,  subject  to  certain 
disclosure,  recordkeeping,  record 
production,  and  notice  requirements. 

The  Exemptions  have  been  issued  in 
the  context  of  a  continuing  review  of  the 
Trading  Rules,  and  are  published  to 
provide  notice  of  their  availability. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 

October  6, 1993. 

Edward  F.  Greene,  Esq. 

Cleary,  Gottlieb,  Steen  &  Hamilton, 

Level  2,  City  Tower.  40  Basing/ia/7 

Street.  London  EC2V  5DE,  United 

Kingdom, 
Re:  Distributions  of  Certain  German 

Securities  File  No.  TP  93-327 
Dear  Mr.  Greene:  In  your  letter  dated 
September  29, 1993,  as  supplemented 
by  conversations  with  the  staff,  you 
request  on  behalf  of  Deutsche  Bank  AG 
("Deutsche  Bank")  exemptions  from 
Rules  lOb-6,  lOb-7,  and  lOh-8  under 
the  Securities  Exchange  Act  of  1934 
("Exchange  Act")  with  respect  to  market 
activities  by  distribution  participants 
and  their  affiliated  purchasers  during 


distributions  in  the  United  States  of 
equity  securities  of  certain  highly 
capitalized  German  issuers,  as  more 
fully  described  below. 

We  understand  the  facts  to  be  as 
follows: 

Offerings  by  German  Issuers 

You  indicate  that,  for  purposes  of 
your  request,  the  term  "equity 
securities"  includes  equity-related 
securities,  such  as  convertible  or 
exchangeable  bonds  and  warrants.  Such 
equity-related  securities  may  be  issued 
by  the  issuer  of  the  equity  securities 
itself,  or  by  a  subsidiary  of  such  issuer. 
However,  you  do  not  request  any  relief 
with  respect  to  offerings  of 
nonconvertible  debt. 

The  structure  of  an  offering  of  equity 
secxirities  of  a  German  company  varies 
depending  on  whether  it  is  a  primary  or 
a  secondary  offering.  As  a  result  of  the 
principle  of  equal  treatment  of  all 
shareholders  contained  in  the  German 
Stock  Corporation  Act  (para.  53(a),  and 
a  provision  of  that  act  (para.  186(1)) 
granting  shareholders  pre-emptive  rights 
to  subscribe  pro  rata  to  any  capital 
increase,  primary  offerings  of  shares  in 
German  companies  generally  are  made 
by  means  of  offerings  of  rights  to 
existing  shareholders  to  subscribe  for 
additional  shares.  Similar  provisions 
apply  to  the  issuance  of  convertible 
bonds,  participation  certificates  and 
other  equity-related  securities.  As 
described  in  your  letter,  pre-emptive 
rights  may  be  excluded,  in  whole  or  in 
part,  only  in  very  limited  circumstances. 
Accordingly,  offerings  of  such 
securities,  whether  by  the  issuer  of  the 
underlying  security  or  by  a  subsidiary  of 
such  issuer,  generally  will  be  conducted 
as  rights  offerings. 

Your  letter  sets  forth  a  timetable  of  the 
steps  involved  in  a  rights  offering  by  a 
German  issuer.  In  practice,  the  lead 
underwriter  normally  will  have  settled 
all  major  points  (apart  from  price)  with 
the  issuer  at  least  two  or  three  weeks  in 
advance  of  the  decision  by  the  issuer  to 
proceed  with  a  rights  offering,  and  in 
some  cases  longer.  The  lead  ujiderwriter 
also  normally  will  give  advice  to  the 
issuer  with  regard  to  the  strategy  and 
execution  of  the  capital  increase,  in 
particular  with  respect  to  timing  and 
size,  and  will  assist  the  issuer  in 
obtaining  listings  of  the  new  shares. 
Although  the  lead  underwriter  thus  will 
know  about  the  general  capital  raising 
plans  well  in  advance,  this  knowledge 
typically  is  kept  confidential  by  the 
underwriter's  corporate  finance 
division,  subject  to  confidential 
consultation  with  a  limited  number  of 
senior  personnel  in  the  trading  and  sales 
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areas,  and  is  not  communicated 
generally  to  the  trading  or  sales  desks. 

The  new  shares  are  usually  offered  at 
a  substantial  discount  (20-30%)  from 
the  market  price  of  the  outstanding 
shares  at  the  time  the  rights  offering  is 
priced.  A  syndicate  of  underwriters 
typically  agrees  (in  exchange  for 
underwriters'  compensation,  the  terms 
of  which  vary  from  offering  to  offering) 
to  subscribe  for  the  shares  and  in  turn 
to  offer  them  on  behalf  of  the  company 
to  all  shareholders  on  a  pro  rata  basis. 
Any  shares  not  taken  up  by  holders  of 
rights,  normally  are  disposed  of  by  the 
syndicate  in  the  market  pursuant  to  the 
directions  of  the  issuer.  However,  this 
activity  typically  is  minimal  because, 
owing  to  the  substantial  discount  at 
which  new  shares  are  offered,  most 
rights  are  exercised  by  the  then  holders 
of  the  rights. 

i  In  a  secondary  offering,  the 
underwriting  syndicate  generally  agrees 
to  purchase  the  shares  from  the  selling 
shareholder  at  an  agreed  offering  price 
less  the  underwriting  commissions.  The 
shares  are  then  distributed  by  the 
underwriters  at  the  agreed  offering 
price.  Shares  that  cannot  otherwise  be 
disposed  of  are  either  sold  on  the 
market  or  held  for  investment.  The 
offering  price  is  set  just  prior  to  the 
beginning  of  the  offering  period,  and  is 
based  on  the  then  prevailing  market 
conditions. 

In  certain  rights  offerings,  one  or  more 
of  the  existing  substantial  shareholders 
may  wish  not  to  take  up  some  or  all  of 
their  rights,  in  which  event  a  separate 
syndicate  of  underwriters  may  be 
organized  to  purchase  from  such 
shareholders  and  to  sell  to  the  pubHc 
either  the  rights  or  the  shares  such 
shareholders  are  entitled  to  buy  through 
the  exercise  of  those  rights  ("special 
secondary  offerings").  For  shares,  the 
price  generally  is  fixed  at  the  end  of  the 
subscription  period  based  on  a  formula 
(e.g.,  the  issue  price  of  the  shares  plus 
the  average  market  price  of  the  rights 
during  the  last  five  trading  days  of  the 
subscription  period). 

Market  Activities  During  Offerings 

In  Germany,  the  underwriters  of  an 
offering  generally  will  be  the  major 
commercial  banks,  which,  in  the 
tradition  of  universal  banking,  provide  a 
full  range  of  banking  and  securities 
services  to  clients.  The  activities  of 
German  banks  include,  in  addition  to 
the  deposit  and  credit  business, 
securities  activities  (such  as  brokerage, 
underwriting  and  custodial  services) 
and  investment  advisory  services, 
including  managing  on  a  discretionary 
basis  the  portfolios  of  bank  customers 
and,  through  affiliates,  managing  mutual 


funds.  Most  trading  in  German 
securities  and  derivatives  is  conducted 
by  banks  (or  their  affiliates)  either  for 
their  own  accounts  or  for  the  accounts 
of  their  customers. 

With  limited  exceptions  and  subject 
to  applicable  antitrust  laws,  German 
banks  are  free  to  engage,  sometimes 
indirectly  through  subsidiaries,  in  any 
business,  whether  of  a  financial  or  non- 
financial  nature.  It  is  not  uncommon  for 
German  banks  to  have  shareholdings  in 
industrial  or  commercial  companies  and 
for  officers  of  German  banks  to  sit  on  the 
Supervisory  Boards  (as  discussed 
below)  of  industrial  companies,  whether 
or  not  the  banks  in  question  are 
shareholders.  German  stock 
corporations  have  a  dual  board  system: 
the  "Vorstand"  (Managing  Board),  like  a 
U.S.  board  of  directors,  is  responsible 
for  the  overall  management  of  the 
company;  the  "Aufsichtsrat" 
(Supervisory  Board)  is  generally  limited 
to  overseeing  the  Managing  Board  and 
appointing  its  members. 

The  German  banks  acting  as 
underwriters  typically  continue  to 
engage  in  a  wide  range  of  activities 
during  an  offering.  In  particular,  the 
underwriters  continue  to  trade  in  the 
ordinary  course  during  the  period 
immediately  prior  to  the  announcement 
of  the  rights  offering  and  for  the  period 
during  which  rights  are  traded.  German 
underwriters  manage  their  underwriting 
risks,  and  the  lead  underwriter  manages 
the  risks  associated  with  maintaining  an 
orderly  market,  in  two  principal  ways: 
by  buying  rights  and  selling  shares 
short,  and  by  hedging  through  the 
Deutsche  Terminborse  ("DTB")  (the 
listed  options  market)  and  over-the- 
counter  derivative  markets. 

The  underwriters  may  be  active  in 
trading  all  kinds  of  securities  of  the 
issuer,  or  derivative  instruments  related 
to  such  securities,  in  the  cash  market 
(i.e.,  rights,  common  shares,  preferred 
shares,  participation  certificates,  bonds 
with  equity  warrants,  convertible  bonds, 
and  straight  bonds)  and  in  the  options 
and  futures  market  [i.e.,  eouity  options, 
futures,  index  options,  and  index 
futures).  In  these  markets,  the 
underwriters  would  both  execute  orders 
for  customers  and  trade  securities  and 
derivatives  for  their  own  account.  Other 
activities  involve  arbitrage  trading 
between  the  various  national  and 
international  exchanges  where  the 
securities  are  listed,  index-arbitrage, 
basket-trading,  and  buying  and  selling 
in  order  to  provide  liquidity  to  the 
markets. 

German  banks,  themselves  and 
through  their  affihates,  provide 
investment  advisory  services  to  private 
and  institutional  clients  both  in 


Germany  and  elsewhere.  Investment 
advisory  services  include  portfolio 
management  of  individual  and 
institutional  clients'  segregated  accounts 
and  the  management  of  mutual  funds. 
Any  investment  advisor  is  required  to 
act  in  the  interests  of  its  clients, 
pursuant  to  general  provisions  of 
German  Law.  German  mutual  fund 
management  companies  must  be 
separate  legal  entities  (but  generally  are 
owrned  by  banks)  and  are  regulated  by 
the  Federal  Banking  Supervisory 
Authority.  They  are  required  by  the  Act 
on  Mutual  Fund  Management 
Companies  to  have  special  banking 
licenses  hmited  to  the  conduct  of  this 
type  of  business.  Pursuant  to  that  act. 
and  under  general  legal  principles,  fund 
managers  are  obliged  to  manage  the 
funds  exclusively  in  the  interests  of  the 
investors.  While  the  officers  of  a 
universal  bank  generally  are  not  also 
officers  of  the  management  companies 
owned  by  such  bank,  it  is  not  unusual 
for  officers  of  a  bank  to  be  on  the 
Supervisory  Board  or  advisory  board  of 
the  management  companies  owned  by 
that  bank. 

In  addition,  German  banks  (including 
the  underwriters)  acting  as  custodians 
for  customers  are  obliged  to  furnish 
information  to  their  customers  about 
any  rights  offering  pursuant  to  the 
General  Business  Conditions  applicable 
to  banks.  Such  information  contains  all 
the  necessary  details  of  the  offer  and  a 
request  to  instruct  the  custodian  how  to 
respond.  If  customers  fail  to  instruct 
their  custodians  by  the  day  prior  to  the 
last  trading  day  of  the  rights  offering, 
the  custodians  will  sell  the  rights  on  the 
last  trading  day.  In  their  capacity  as 
custodians,  German  banks  do  not  give 
advice  to  their  customers  on  how  they 
should  respond  to  the  rights  offering; 
however,  the  customers  may  otherwise 
be  in  contact  with  their  banks,  including 
banks  that  may  be  acting  as 
underwriters,  for  investment  advice. 

In  addition,  German  law  prohibits 
German  stock  corporations  and  their 
subsidiaries  from  purchasing  shares  in 
the  corporation  except  in  limited 
circumstances.  These  circumstances  are 
set  forth  in  the  German  Stock 
Corporation  Act  (para.  71)  and  include, 
infer  alia,  purchases  necessary  to  avert 
serious  impending  damage  to  the 
corporation  (in  such  case,  the  Managing 
Board  has  to  report  to  the  shareholders 
at  the  next  general  meeting  the  reasons 
for  and  the  purpose  of  the  purchase,  the 
number  of  and  the  nominal  amount  of 
the  shares  purchased,  the  percentage  of 
the  share  capital  purchased,  and  the 
consideration  for  the  shares):  purchases 
made  for  the  purpose  of  offering  shares 
to  employees  of  the  corporation  or  of  a 
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subsidiary  (which  offer  must  be  made 
within  cn«  year  of  the  purchase);  and 
purchases  to  indemnify  shareholders  of 
affiliates  (subject  to  certain  conditions). 
In  all  cases,  purchases  are  limited  to  10 
percent  of  the  share  capital  of  the 
corporation  and  are  dependent  upon  a 
special  reserve  having  been  created 
therefor  in  the  balance  sheet.  Moreover, 
the  German  Stock  Corporation  Act 
(para.  56)  prohibits  a  German  stock 
corporation  and  its  subsidiaries  from 
subscribing  to  shares  of  the  corporation 
in  cor\nection  with  a  capital  increase. 

The  German  Securities  Market 

Equity  securities  are  traded  both  on 
the  German  stock  exchanges  and  in  the 
over-the-counter  market.  The  General 
Business  Conditions  applicable  to  banks 
provide  that,  unless  the  customer 
otherwise  directs,  equity  orders  are  to  be 
executed  on  one  of  the  stock  exchanges. 

Germany  has  eight  stock  exchanges, 
located  in  BerUn,  Bremen,  Diisseldorf. 
Frankfurt  Hamburg.  Hanover,  Munich, 
and  Stuttgart  (collectively,  "German 
Stock  Exdianges")-  The  Frankfurt  Stock 
Exchange  accounts  for  70  percent  of 
total  turnover.  With  regard  to 
institutional  trading,  there  is  also  a 
screen-based  electronic  trading  system, 
IBIS  (Integrated  Stock  Exchange  Trading 
and  Information  System),  which  is 
administratively  part  of  the  Frankfurt 
Stock  Exchange.  Most  equity  trades  are 
carried  out  through  an  exchange,  i.e., 
either  on  the  floor  or  through  IBIS. 
Exceptions  are  cross-border  trades  and 
transactions  involving  signihcant 
holdings. 

Standardized  options  and  futures 
contracts  are  traded  on  the  DTB,  a  fully 
electronic  options  exchange  operating 
throughout  Germany.  On  the  DTB, 
market  makers  are  admitted  with  the 
obligation  to  quote  Rrm  bid  and  ask 
prices  in  a  reasonable  number  of  options 
contracts.  In  contrast,  German  banks  are 
not  obliged  by  German  Stock  Exchange 
rules  or  otherwise  to  act  as  market 
makers  in  the  cash  market. 

Each  German  Stock  Exchange,  as  well 
as  the  DTB.  is  subject  to  the  statutory 
supervision  of  the  government  of  the 
Federal  State  (Land)  in  which  it  is 
located.  The  DTB  is  considered  located 
in  Frankfurt  and  is  therefore  subject  to 
the  supervision  of  the  government  of  the 
State  of  Hessen.  The  Stock  Exchange 
Act  provides  that  a  state-appointed 
"Staatskommissar"  be  appointed  for 
each  stock  exchange.  Subject  to 
directions  given  by  the  State 
government  the  Staatskommissar  is 
responsible  for  monitoring  trading  on 
Ihe  exchange  and  for  ensuring 
compliance  with  the  Stock  Exchange 
Act  and  the  rules  and  regulations  of  the 


exchange.  Each  State  government  also 
appoints  specialists  ("Amtlicher 
Kursmakler")  for  the  securities  that 
trade  on  the  exchange  supervised  by 
that  government. 

For  a  bank  or  state-appointed 
specialist  and  its  personnel  to  trade  on 
a  German  Stock  Exchange,  the 
permission  of  the  Managing  Board  of  the 
exchange  is  required.  Permission  will  be 
granted  only  if  the  applicant  is  a  fit  and 
proper  person  (this  normally  involves 
an  examination  requirement)  to  carry  on 
such  business. 

Floor  trading  on  the  German  Stock 
Exchanges  takes  place  on  a  continuous 
basis,  with  round  lots  representing  50 
shares  or  an  integral  multiple  thereof, 
during  stock  exchange  hours  (between 
10:30  a.m.  and  1:30  p.m.).  Opening  and 
closing  prices  are  determined  by  the 
state-appointed  specialist  by  balancing 
the  then  available  supply  and  demand. 
There  is  an  additional  hxing  by  the 
state-appointed  specialist  around  mid- 
session  for  all  listed  shares.  Floor 
trading  of  liquid  shares  between  the 
setting  of  the  opening,  mid-session,  and 
closing  prices  takes  place  on  an  auction 
basis;  floor  trading  in  less  Uquid  shares, 
odd-lots,  and  rights  takes  place  only  at 
the  mid-session  hxing. 

About  40  shares  with  liquid  markets 
are  also  traded  through  the  screen- 
based,  quote-driven  IBIS  system  from 
8:30  a.m.  to  5:00  p.m.  Minimum  trading 
size  in  IBIS  is  in  general  500  shares. 
Details  of  all  floor  and  IBIS  trades, 
including  the  identities  of 
counterparties  and  price  and  volume 
data,  are  available  to  the 
Staatskommissar.  Price  and  volume  data 
are  also  reported  publicly  by  the 
relevant  German  Stock  Exchange 
(including  IBIS). 

The  state-appointed  specialist  is  not 
involved  in  establishing  prices  on  the 
DTB.  An  opening  price  is  determined  by 
the  DTB  as  the  level  at  which  the  most 
registered  buy  and  sell  orders  could  be 
carried  out  at  a  certain  time.  After  hxing 
the  openmg  price,  continuous  trading 
commences  at  which  buy  and  sell 
orders  are  matched  automatically  in  the 
computer  system.  Trading  in  equity 
products  on  the  DTB  is  between  9:30 
a.m.  and  4:00  p.m. 

The  Stock  Exchange  Act  (para.  29, 
subpara.  3)  provides  that  only  a  price 
that  reflects  the  actual  market  situation 
can  be  determined  as  an  exchange 
quoted  price.  This  requirement  is 
subject  to  the  stock  exchange 
supervisory  system.  Further,  the  Federal 
Banking  Supervisory  Authority  in  its 
Requirements  for  Security  Trading  at 
Banks  of  December  30. 1980  requires, 
inter  alia,  that  trading  and  settlement  be 
strictly  separated  and  that  all  securities 


and  derivative  transactions  be  recorded 
in  writing  without  delay,  and  restricts 
the  conclusion  of  transactions  not 
reflecting  market  conditions:  such 
transactions  are  the  exception  to  the 
rule,  and  must  be  reported  to  senior 
management  if  they  do  not  reflect 
market  conditions;  each  bank's  books 
are  subjeci  to  audit  by  the  Supervi.sory 
Authority. 

Request  for  Exemptions 

You  note  that  because  transactions 
outside  the  United  States  could  affect 
the  prices  of  rights  or  shares  being 
distributed  in  the  United  States,  a 
question  arises  as  to  the  potential 
applicability  of  Rules  lOb-6,  lOb-7.  and 
lOb-8  to  trading  outside  the  United 
States  of  securities  that  are  the  subject 
of  the  distribution,  any  securities  of  the 
same  class  and  series,  or  any  right  to 
purchase  any  such  securities 
(collectively,  "related  securities")  by 
distribution  participants  and  their 
affiliated  purchasers  during  the 
distribution.  Assuming  the  existence  of 
a  "distribution"  in  the  United  States,  as 
defined  in  paragraph  (c)(5)  of  Rule  10b- 
6,  distribution  participants  and  their 
affiliated  purchasers  would  be  subject  to 
the  restrictions  of  Rule  lOb-6  from  a 
period  of  time  prior  to  the 
commencement  of  offers  or  sales  and 
continuing  until  the  end  of  the 
distribution  in  the  United  States.  You 
believe  that  the  application  of  Rules 
10b-€.  lOb-7,  and  lOb-8  to  the 
activities  of  distribution  participants 
and  their  affiliated  purchasers  outside 
the  United  States  during  U.S. 
distributions  of  securities  of  certain 
German  issuers  could  seriously 
jeopardize  the  success  of  any 
distribution  of  securities  of  such  issuers. 

For  example,  the  application  of  Rules 
lOb-6,  lOb-7,  and  lOb-8  would  prevent 
German  underwriters  from  conducting 
their  normal  proprietary  trading, 
including  arbitrage  between  securities 
markets  and  fulfilUng  their  market 
making  obUgations  in  options  listed  for 
trading  on  the  DTB,  during  distributions 
in  the  United  States.  You  note  that  the 
underwriters,  particularly  the  lead 
underwriter,  are  expected  to  maintain 
an  orderly  market  in  the  security  being 
distributed  and  related  securities  by 
buying  and  selling  as  principal,  and 
with  respect  to  options  listed  for  trading 
on  the  DTB.  are  required  to  trade  to 
fulfill  their  market  making  obligations. 
You  advise  that,  although  the 
underwriters  would  not  engage  in  ' 
formal  stabilizing  activities,  their 
activities  outside  the  United  States  to 
maintain  an  orderly  market  in  the  rights 
and/ or  shares  may  be  considered  the 
"placing  of  any  bid.  or  the  effecting  of 
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any  purchase,  for  the  purpose  of 
pegging,  fixing,  or  stabilizing  the  price" 
of  the  offered  securities.  With  respect  to 
underwritten  rights  offerings,  the 
application  of  Rule  lOb-8  would  limit 
the  customary  risk  management 
activities  of  German  distribution 
participants  with  respect  to  the 
purchasing  of  rights  and  offsetting  sales 
of  shares  or  other  hedging  transactions 
in  derivative  securities,  other  than  in 
compliance  with  Rule  lOb-8. 

Given  the  high  proportion  of  trading 
in  the  securities  of  German  issuers  that 
is  conducted  by  the  larger  German  . 
banks  and  the  likelihood  that  most  (if 
not  all)  of  such  banks  would  be 
participants  in  any  such  distribution  of 
a  "blue-chip"  German  issuer,  you 
indicate  that  the  market  for  such 
securities  in  Germany  could  collapse  if 
such  German  distribution  participants 
were  restricted  from  trading  by  the 
application  of  Rule  lOb-6.  You  state 
that  withdrawal  from  proprietary 
trading  in  such  securities  also  could 
affect  the  calculation  of  the  value  of 
Deutscher  Aktienindex  ("DAX"),  a 
continuously  updated,  market 
capitalization-weighted  performance 
index  of  30  German  "blue-chip"  issuers. 
You  note  that  these  consequences  are 
particularly  onerous  in  the  context  of  a 
rights  offering  because  of  the 
exceptionally  long  distribution  period 
involved  in  such  offerings. 

In  your  view,  the  application  of  Rules 
lOb-6,  lOb-7,  and  lOb-8  also  would 
restrict  normal  activities  by  German 
distribution  participants  in  their  dealing 
with  their  customers  by  restricting  the 
ability  of  German  distribution 
participants  to  solicit  their  customers  to 
purchase  the  security  being  distributed 
and  related  securities  (which  in  a  rights 
offering  would  restrict  their  ability  to 
solicit  other  customers  to  purchase 
rights  from  shareholders  who  choose 
not  to  exercise  their  rights)  and  to  offer 
investment  advice  to  their  customers. 
You  advise  that  the  application  of  these 
rules  also  may  restrict  transactional  and 
advisory  activities  with  respect  to 
discretionary  accounts  managed  by 
German  distribution  participants  or 
their  affiliated  purchasers  and 
investment  funds  managed  by  affiUated 
purchasers  of  German  distribution 
participants. 

Accordingly,  you  request  that  the 
Commission  grant  exemptions  from 
Rules  lOb-6.  lOb-7,  and  lOb-8  to 
permit  distribution  participants  and 
their  affiliated  purchasers  to  effect 
transactions  in  the  securities  of  highly 
capitalized  German  issuers  during  a 
distribution  in  the  United  States  of  such 
issuer's  securities,  pursuant  to  the 


terms,  conditions,  and  limitations  set 
forth  in  your  letter. 

i?espo7ise 

On  the  basis  of  your  representations 
and  the  facts  presented,  the  Commission 
hereby  grants  exemptions  from  Rules 
lOb-6,  lOb-7,  and  lOb-8  to  distribution 
participants,  as  defined  in  Rule  10b- 
6(c)(6)(ii),  and  their  affiliated 
purchasers,  as  defined  in  Rule  10b- 
6(c)(6)(i)  (collectively,  "Relevant 
Parties"),  in  connection  with 
transactions  in  Relevant  Securities  (as 
defined  below)  outside  the  United 
States  during  distributions  of  QuaUfied 
German  Securities  (as  defined  below) 
subject  to  the  following  terms, 
conditions,  and  limitations: 

/.  Securities 

A.The  security  being  distributed 
("Quahfied  German  Security")  must: 

1.  Be  issued  by  (i)  a  "foreign  private 
issuer"  within  the  meaning  of  Rule  3b- 
4  under  the  Exchange  Act  incorporated 
imder  the  laws  of  Germany,  which 
issuer  ("German  Issuer")  has 
outstanding  a  component  security  of  the 
DAX;  1  or  (ii)  a  subsidiary  of  a  German 
Issuer;  and 

2.  Satisfy  one  of  the  following: 

i.  Be  a  DAX  component  security;  or 
ii.  Be  an  equity  security  of  a  German 
Issuer  having  an  average  daily  trading 
volume  that  equals  or  exceeds  the 
equivalent  of  DM8  million  (which 
exceeded  US$5  million  as  of  September 
10, 1993),  as  pubUshed  by  foreign 
financial  regulatory  authorities 
("FFRAs")  2  and  any  U.S.  securities 


>  References  to  the  DAX  refer  to  the  composition 
of  the  index  on  the  date  of  this  letter:  provided, 
however,  that  any  security  added  to  the  DAX  after 
the  date  of  this  letter  also  will  be  treated  as  a 
Qualified  German  Senility  if  its  issuer  satisfies  the 
requirements  in  paragraph  I.A.I,  and  such  security 
has  an  aggregate  market  value  that  equals  or 
exceeds  the  equivalent  of  DMl.6  billion  (which 
exceeded  USSl  billion  as  of  September  10, 1993) 
and  an  average  daily  trading  volume  that  equals  or 
exceeds  the  equivalent  of  DM8  million  (which 
exceeded  USS5  million  as  of  September  10, 1993) 
as  published  by  "foreign  ftnancial  regulatory 
authorities"  (as  defined  below)  and  any  U.S. 
securities  exchanges  or  automated  inter-dealer 
quotation  systems,  during  a  period  ("Reference 
Period")  that  is  20  consecutive  business  days  in 
Frankfurt  within  60  consecutive  calendar  days  prior 
to  the  commencement  of  the  Covered  Period  as 
defined  in  paragraph  m.A.  below. 

I  An  FFRA  is  defined  in  Section  3(a)(51)  of  the 
Exchange  Act  5  U.S.C.  78(c)(51).  as  any  (A)  foreign 
securities  authority;  (B)  other  governmental  body  or 
foreign  equivalent  of  a  self-regulatory  organization 
empowered  by  a  foreign  government  to  administer 
or  enforce  its  laws  relating  to  the  regulation  of 
fiduciaries,  trusts,  commercial  lending,  insurance, 
trading  in  contracts  of  sale  of  a  commodity  for 
future  delivery,  or  other  Instruments  traded  on  or 
subject  to  the  r\iles  of  a  contract  market,  board  of 
trade,  or  foreign  equivalent,  or  other  financial 
activities;  or  (C)  membership  organization  a 
function  of  which  is  to  regulate  participation  of  its 


exchanges  or  automated  inter-dealer 
quotation  systems  during  the  Reference 
Period;  or 

iii.  Be  a  security  that  is  convertible 
into,  exchangeable  for,  or  a  right  to 
acquire  a  security  of  a  German  Issuer 
described  in  paragraph  I.A.2.  (i)  or  (ii) 
above. 

B. "Relevant  Security"  means: 

1.  A  Qualified  German  Security;  or 

2.  A  security  of  the  same  class  and 
series  as,  or  a  right  to  purchase,  a 
Qualified  German  Security. 

//.  Transactions  Effected  in  the  United 
States 

All  transactions  in  Relevant  Securities 
effected  in  the  United  States  shall 
comply  with  Rules  lOb-6,  lOb-7.  and 
lOb-8. 

///.  Transactions  Effected  in  Germany 

A.  All  transactions  during  the 
Covered  Period  (as  defined  below)  in 
Relevant  Securities  effected  in  Germany 
shall  be  conducted  in  compliance  with 
German  law.  For  purposes  of  these 
exemptions,  "Covered  Period"  means: 
(i)  in  the  case  of  a  rights  distribution, 
the  period  commencing  when  the 
subscription  price  is  determined  and 
continuing  until  the  completion  of  the 
distribution  in  the  United  States,  and 
(ii)  in  the  case  of  any  other  distribution, 
the  period  commencing  three  business 
days  in  Frankfurt  before  the  price  is 
determined  and  continuing  until  the 
completion  of  the  distribution  in  the 
United  States;  provided,  however,  that 
the  Covered  Period  shall  not  commence 
with  respect  to  any  Relevant  Party  until 
such  person  becomes  a  distribution 
participant. 

B.  All  transactions  in  Relevant 
Securities  during  the  Covered  Period 
effected  in  Germany  on  a  principal  basis 
shall  be  effected  or  reported  on  the 
trading  faciUties  of  a  German  Stock 
Exchange  (including  BIS),  or  the  DTB. 

C.  Disclosure  of  Trading  Activities^ 
l.The  inside  front  cover  page  of  the 

offering  materials  used  in  the  offer  and 
sale  in  the  United  States  of  a  Qualified 
German  Security  shall  prominently 
display  a  statement  in  substantially  the 
following  form,  subject  to  appropriate 
modification  where  circumstances 
require.  Such  statement  shall  be  in 
capital  letters,  printed  in  bold-face 
roman  type  at  least  as  large  as  ten-point 
modem  type  and  at  least  two  points 
leaded: 


members  in  activities  listed  above.  The  German 
Stock  Exchanges,  which  include  IBIS,  are 
considered  to  be  FFRAs. 

}  Unless  subsequently  modified  by  the 
Commission,  this  disclosure  requirement  shall  not 
apply  to  distributioru  eHecled  solely  pursuant  to 
Rule  144A  under  the  Securities  Act  of  1933 
("Securities  Act"). 
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In  connaction  with  this  offering,  certain 
p)ersons  may  sngage  in  transactions  for  their 
own  accounts  or  for  the  accounts  of  others  in 
(identify  relevant  securities)  pursuant  to 
exemptions  from  rules  lOb-6,  lOb-7,  and 
lOb-8  under  the  Securities  Exchange  Act  of 
1934.  See  "lldentify  Section  of  Offering 
Materials  That  Describes  the  Transactions  to 
be  Effected]." 

2.  In  addition,  there  shall  be  included 
in  the  identified  section  of  the  offering 
materials  a  comprehensive  description 
of  the  activities  that  may  be  undertaken 
by  the  Relevant  Parties  in  the  Relevant 
Securities  during  the  dist/ibution.  * 

D.  Recordkeeping  and  Reporting. 

1.  Each  Relevant  Party  shall  provide 
to  an  Independent  Entity  acceptable  to 
the  Director,  Division  of  Market 
Regulation  ("Independent  Entity").'  the 
information  described  in  paragraph 
III.D.2.  below  with  respect  to  its 
transactions  in  Relevant  Securities  in 
Germany;  provided,  however,  that  in  the 
case  of  a  distribution  made  pursuant  to 
rights,  such  information  is  only  required 
to  be  reported  to  the  Independent  Entity 
during  the  period  or  periods 
commencing  at  any  time  during  the 
Covered  Period  that  the  rights  exercise 
price  does  not  represent  a  discount  of  at 
least  10  percent  from  the  then  current 
market  price  of  the  security  imderlying 
the  rights  and  continuing  until  (a)  the 
end  of  the  Covered  Period  or  (b)  until 
the  rights  exercise  price  represents  a 
discount  of  at  least  12  percent  from  the 
then  current  market  price  of  the  security 
underlying  the  rights.  « 

2.  when  required  pursuant  to 
paragraph  UI.D.l.  above,  the  Relevant 
Parties  will  provide  the  following 
information  to  the  Independent  Entity, 
in  a  Comma  DeUmited  ASCII  (American 
Standard  Code  for  Information 
Interchange)  format  including  a 
common  record  layout  acceptable  to  the 
Independent  Entity  and  the  Division, 
with  respect  to  transactions  during  the 
Covered  Period  in  Relevant  Securities: 

a.  Name  of  the  security,  date,  time  (of 
execution  and  reporting,  where 
available  to  the  Relevant  Party),  price, 
and  volume  of  each  transaction; 


« The  staff  of  the  Division  of  Market  Regulation 
("Division "T  and  the  Division  of  Corporation 
Finance  have  reviewed  Exhilnt  A  attached  to  your 
request  lettw  and  believe  that  tha  disclosure 
contamed  tbarain  would  satisfy  the  requirement  of 
this  subparagraph 

)  The  Division  expects  that  the  Independent 
Entity  will  be  the  Frankfurt  Stock  Exchange 
("FSE").  Alternatively  if  the  FSE  is  not  availabU  to 
act  as  the  Indepandant  Entity,  the  Indepandaol 
Entity  may  be  tha  independent  accountant  of  tha 
lead  German  underwriter,  however,  for  each 
distribution  tbara  can  be  only  on*  Independent 
Entity  to  which  transaction  infoimation  is  reported. 

*  For  puipoeas  of  this  exemption,  onleas  stated 
otherwise,  tha  markal  price  tot  a  lacuiity  shall  ba 
the  closing  price  on  the  floor  of  the  FSE. 


provided,  hovfever,  that  no  information 
regarding  a  customer  transaction  need 
be  provided  unless  such  transaction  has 
a  value  of  DM500,000  or  more; 

b.  The  exchange  or  inter-dealer 
quotaticui  system  on  which  the 
transaction  was  effected,  if  any; 

c.  An  indication  whether  such 
transaction  was  for  a  proprietary 
account  or  the  account  of  a  customer. 
provided  that  any  transaction  effected 
by  an  underwriter  for  a  customer 
account  for  which  it  has  exercised 
discretionary  authority  shall  be  reported 
as  a  proprietary  trade;  and 

d.  The  identity  of  a  counterparty  only 
where  such  counterparty  is  an 
underwriter  or  a  seUing  group  member. 

3.  The  Independent  Entity  and  the 
Relevant  Parties  shall  keep  all 
documents  produced  or  prepared 
pursuant  to  paragraph  ni.D.2.  for  a 
period  of  not  less  than  two  years. 

4.  Upon  the  request  of  the  Division, 
the  Independent  Entity  shall  transmit 
the  information  provided  by  the 
Relevant  Parties  pursuant  to  paragraph 
ni.D.2.  above  to  the  Division  within  30 
days  of  the  request. 

5.  If  the  information  required  to  be 
produced  in  paragraph  III.D.2.  above  is 
not  available  from  the  Independent 
Entity,  upon  the  request  of  the  Division 
such  information  shall  be  provided  by 
the  Relevant  Party  and  be  made 
available  to  the  Division  at  its  office  in 
Washington,  D.C. 

6.  Representatives  of  a  Relevant  Party 
will- be  made  available  (in  perron  at  the 
office  of  the  Division  or  by  telephone) 
to  respond  to  inqmries  of  the  Division 
relating  to  its  records. 

A^.  Transactions  Effected  in  Significant 
Markets 

A.  All  transactions  in  Relevant 
Securities  in  a  "Significant  Market."  as 
defined  below,  shall  be  effected  in 
accordance  with  the  requirements  of 
Rules  lOb-6,  lOb-7,  and  lOb-8.  except 
as  permitted  by  paragraph  IV.B.  below 
or  by  other  available  exemptions.  For 
purposes  of  these  exemptions. 
"Significant  Market"  means:  (i)  SEAQ 
International  or  any  other  dealer  market 
outside  the  United  States  and  Germany 
for  which  price  and  volume  information 
is  published  by  an  FFRA  or  (ii)  any 
other  securities  market(s)  in  a  single 
country  other  than  the  United  States  or 
Germany  to  which  a  German  Issuer  has 
applied  for  listing  the  German  Qualified 
Security  and  been  accepted,  if  during 
the  Reference  Period  the  volume  in 
either  (i)  or  (ii)  in  such  Qualified 
German  Security,  as  published  by  the 
relevant  FFRA{s)  in  such  securities 
market  is  10  percent  or  more  of  the 
aggregate  worldwide  trading  volume  in 


that  security  published  by  all  FFRAs  in 
(i)  and  (ii).  FFRAs  in  Germany,  and  U.S. 
sec\irities  markets  to  which  such 
German  Issuer  has  applied  for  listing 
such  Qualified  German  Security  and 
been  accepted. 

B.  In  the  case  of  a  distribution  of 
Qualified  German  Securities  made 
pursuant  to  rights  ("rights 
distribution"),  the  Relevant  Parties 
located  in  the  United  Kingdom  ("U.K. 
Relevant  Parties"):  (a)  in  connection 
with  the  rights  distribution,  may 
purchase  or  solicit  the  purchase  of 
Relevant  Securities  in  transactions 
solely  in  response  to  orders  for  the 
accounts  of  their  customers  in  the 
ordinary  course  of  their  business  in  the 
United  Kingdom  ("customer  facilitation 
activities");  and  (b)  may  bid  for  or 
purchase  Relevant  Securities  as 
principal  in  market  making  transactions 
through  SEAQ  International  during  the 
rights  distribution,  in  each  case  subject 
to  the  following  conditions; 

1.  Durmg  the  period  from  five 
business  days  prior  to  the  expiration 
date  of  the  rights  distribution  and  until 
the  expiration  date,  inclusive,  at  any 
time  at  which  the  difference  between 
the  rights  exercise  price  and  the  market 
price  of  the  security  underlying  the 
rights  (which  for  this  purpose  will  be 
taken  to  mean  the  mia-price  between 
the  highest  bid  and  lowest  offer  quoted 
on  SEAQ  International  for  the  security 
underlying  the  rights)  does  not 
represent  a  discount  of  at  least  10 
percent  from  the  then  current  market 
price  of  the  security  underlying  the 
rights,  the  U.K.  Relevant  Parties  will 
effect  "passive  market  making" 
transactions  in  the  Relevant  Securities 
subject  to  the  terms  and  conditions  of 
Letter  regarding  Distributions  of  SEAQ 
and  SEAQ  International  Securities  (July 
12.  1993)  ("LSE  Letter"); 
■    2.  The  U.K.  Relevant  Parties,  in 
accordance  with  Item  502(d)(1)  of 
Regulation  S-K  under  the  Securities 
Act.  shall  include  a  statement  regarding 
transactions  which  stabilize  or  maintain 
the  market  price  of  the  Relevant 
Securities  with  appropriate 
modification,  to  reflect  the  possibility 
that  the  U.K.  Relevant  Parties  may 
engage  in  market  making,  including 
passive  market  making,  and  customer 
facilitation  activities  that  otherwise 
would  be  prohibited  by  Rule  lOb-6,  and 
shall  include  pursuant  to  Rule  408 
under  the  Securities  Act  in  the  "Plan  of 
Distribution"  or  similar  section  of  the 
prospectus,  a  brief  description  of  such 
proposed  market  making  and  customer 
facilitation  activities  in  the  Relevant 
Securities;  and 

3.  The  recordkeeping  and  production 
requirements  set  forth  by  the 
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Commission  in  the  LSE  Letter  shall 
apply  to  all  of  the  activities  engaged  in 
by  the  U.K.  Relevant  Parties  during  the 
rights  distribution. 

V  General  Conditions 

A.  For  purposes  of  these  exemptions, 
a  two  business  day  cooling-off  period 
shall  apply  under  Rule  10b-6(a)(4)  (xi) 
and  (xii)  in  the  United  States  and  each 
Significant  Market,  provided  that 
trading  in  Relevant  Securities  in 
Significant  Markets  shall  be  subject  to 
the  exemptive  relief  then  available  in 
such  market,  if  any.  or  the  record 
maintenance  and  record  production 
requirements  contained  in  Letter 
regarding  Application  of  Cooling-Off 
Periods  Under  Rule  10b-€  to 
Distributions  of  Foreign  Securities 
(March  4. 1993)  (or  any  modifications 
thereto)  are  satisfied  by  Relevant  Parties 
in  such  Significant  Market,  except  that 
with  respect  to  the  identity  of 
customers.  Relevant  Parties  may  agree  to 
use  their  best  efforts  to  provide  the 
Commission,  upon  its  request,  with  the 
identity  of  customers  to  the  extent 
peptnitted  by  applicable  law. 

B.  The  lead  underwriter  or  the  global 
coordinator  shall  promptly,  but  in  any 
event  before  the  commencement  of  the 
Covered  Period,  provide  a  written  notice 
("Notice")  to  the  Ehvision  containing 
the  following  information:  (i)  the  name 
of  the  issuer  and  the  Qualified  German 
Security;  (ii)  whether  the  Qualified 
German  Security  is  a  DAX  component 
security  or  information  with  respect  to 
the  market  capitalization  and  the 
average  daily  trading  volume  of  the 
Qualified  German  Security  to  be 
distributed;  (iii)  the  identity  of  the 
Significant  Markets  where  the  Qualified 
GCTman  Security  trades;  (iv)  if  the 
Notice  is  for  more  than  one  entity,  the 
identity  of  all  underwriters  and  selling 
group  members  relying  on  these 
exemptions;''  and  (v)  a  statement  that 
the  Relevant  Parties  are  aware  of  the 
terms  and  conditions  of  these 
exemptions. 

C.  Any  person  who  fails  to  comply 
with  the  conditions  of  the  exemptions, 
including  a  failure  to  provide  requested 
information,  would  not  be  permitted  to 
rely  on  the  exemptions  in  future 
distributions.  Upon  a  showing  of  good 
cause,  however,  the  Commission  or  the 
Division  may  determine  that  it  is  not 
necessary  under  the  circumstances  that 
the  exemptions  be  denied. 

The  foregoing  exemptions  from  Rules 
lOb-6.  lOb-7,  and  lOb-8  are  based 
solely  on  your  representations  and  the 


facts  presented,  and  are  strictly  limited 
to  the  application  of  those  rules  to  the 
proposed  transactions.  Any  different 
facts  or  representations  might  require  a 
different  response.  Responsibility  for 
compliance  with  any  other  applicable 
provisions  of  the  federal  securities  laws 
must  rest  with  the  Relevant  Parties.  The 
Division  expresses  no  view  with  respect 
to  any  other  questions  that  the  proposed 
transactions  may  raise,  including,  but 
not  limited  to,  the  adequacy  of 
disclosure  concerning,  and  the 
applicability  of  any  other  federal  or  state 
laws  to.  the  proposed  transactions.     . 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Brandon  Becker 
Djrecfor 
Clearly.  Gottlieb,  Steen  &  Hamihon. 

Level  2,  City  Tower,  40  Basinghall 

Street,  London  EC2V  5DE. 
1934  Act— Section  10(b) 
Rules  lOb-6,  10b-.7  and  lOb-8 
September  29, 1993 

Securities  and  Exchange  Commission, 
450  Fifth  Street  NW..  fudiciary  Plaza. 

Washington,  DC  20549 
Attention:  Division  of  Market 

Regulation — Office  of  Trading 

Practices 
Re:  Exemptions  From  Rules  lOb-6,  10b- 

7  and  lOb-fl  for  Rights  Offerings 

and  Secondary  Offerings  of  Certain 

German  Companies 
Ladies  and  Gentlemen:  We  are  acting 
as  counsel  to  Deutsche  Bank  AG 
("Deutsche  Bank")  in  connection  with 
possible  offerings  of  equity  securities  of 
certain  German  companies  involving  a 
distribution  of  some  or  all  of  the 
securities  in  the  United  States.'  The 
offerings  may  be  either  primary  or 
secondary  offerings,  and  the  securities 
being  distributed  in  the  United  States 
may  be  offered  publicly  or  on  a  private 
basis  (under  Rule  144A  or  otherwise). J 
On  behalf  of-Deutsche  Bank,  we  hereby 
submit  the  following  appUcation  to  the 
Securities  and  Exchange  Commission 
(the  "Commission")  for  exemptions 
from  Rules  lOb-6,  lOb-7  and  lOb-8 
under  the  Securities  Exchange  Act  of 
1934  (the  "Exchange  Act")  to  the  extent 


'  Supplemental  Notices  shall  be  provided  for 
undarwritan  and  selling  group  members  identified 
after  a  Notice  has  been  filed. 


'  The  term  equity  securities  shall  include  equity- 
related  securities,  such  as  convertible  or 
exchangeable  bonds  and  warrants.  Such  equity- 
related  securities  may  be  issued  by  the  issuer  of  the 
equity  securities  itself,  or  by  a  subsidiary  of  such 
issuer.  Offerings  of  straight  debt  securities  are 
outside  the  scope  of  this  letter. 

I  In  the  case  of  private  placements  and  primary 
o^erings  made  through  rights,  it  is  assumed  for 
purposes  of  this  application,  and  only  for  such 
purposes,  that  the  marketing  efforts  in  the  United 
States  would  constitute  a  "distribution"  for 
purposes  of  Rule  lOb-6.  See  note  IS  below. 


and  for  the  reasons  set  forth  in  Part  III 
below. 

/  Offerings  by  German  Companies 

The  structure  of  an  offering  of  equity 
securities  in  a  German  company  varies 
depending  on  whether  it  is  a  primary  or 
a  secondary  offering. 

A.  Primary  Offerings. 

As  a  result  of  the  principle  of  equal 
treatment  of  all  shareholders  enshrined 
in  German  corporate  law,'  and  pursuant 
to  a  statutory  provision  granting 
shareholders  pre-emptive  rights  to 
subscribe  pro  rata  to  any  capital 
increase.*  primary  offerings  of  shares  in 
German  companies  are  generally  made 
by  means  of  offerings  of  rights  to 
existing  shareholders  to  subscribe  for 
additional  shares.'  The  new  shares  are 
usually  offered  at  a  substantial  discount 
(20-30%)  from  the  market  price  of  the 
outstanding  shares  at  the  time  the  issue 
is  priced. 

In  a  rights  offering,  a  syndicate  of 
underwriters  typically  agrees  (in 
exchange  for  underwriters' 
compensation  the  terms  of  which  vary 
from  offering  to  offering)  to  subscribe  for 
the  shares  and  in  turn  to  offer  them  on 
behalf  of  the  company  to  all 
shareholders  on  a  pro  rata  basis.  The 
following  table  sets  forth  the  minimum 
timing  of  the  various  steps  involved  in 
a  rights  offering: 

Trading  Day  and  Step 

X — acceptance  by  the  issuer  of  the  offer 
by  the  underwTiters/subscription  by 
the  underwriters,  including,  normally, 
payment  of  25%  of  the  par  value  of 
the  shares 


>  See  para.  53(a}  of  the  German  Stock  Corporation 
Act 

'  See  para.  186(1)  of  the  German  Stock 
Corporation  Act.  Similar  provisions  apply  to  the 
issue  of  convertible  bonds,  participation  certificates 
and  other  equity-related  securities.  Accordingly, 
offerings  of  such  securities,  whether  by  the  issuer 
of  the  underlying  equity  security  or  by  a  subsidiary 
of  such  issuer,  vnW  generally  be  conducted  as  rights 
offerings. 

'  Pre-emptive  rights  i^ay  be  excluded,  in  whole  or 
in  part,  only  through  the  shareholders'  resolution 
approving  the  capital  increase,  which  must  be 
adopted  with  a  7S%  majority  of  the  capital  stock 
represnnted  at  the  shareholders'  meeting  Moreover, 
the  Managing  Board  of  the  company  (see  note  9 
below)  must  report  in  writing  to  the  shareholders' 
meeting  on  the  reasons  for  the  exclusion  of  pre- 
emptive rights.  See  para.  1S6(4)(2)  of  the  G«raian 
Stock  Corporation  Act.  Furthermore,  decisions  of- 
the  shareholders'  meeting  excluding  pre-«mptive 
rights  may  be  challenged  in  the  German  courts  by 
any  shareholder  whose  objection  was  recorded  at 
the  meeting.  See  para.  24  S  of  the  German  Stock 
Corporation  Act.  Finally,  pursuant  to  German  court 
decisions,  an  issuer  may  exclude  pre-emptive  rights 
in  only  limited  circumstances,  such  as  (subject  to 
certain  requirements)  a  new  listing  on  a  foreign 
stock  exchange,  an  offer  to  employees  or  a 
reorganization.  For  these  reasons,  among  others,  it 
is  rare  for  German  companies  to  raise  capital 
otherwise  than  through  rights  offerings. 
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X+3 — entry  of  the  capital  increase  into 

the  Commercial  Register 
X+7 — pricing — i.e.,  determination  of  the 

subscription  price 
X+8 — approval  of  the  listing  on  the 

German  stock  exchanges 
X+9— publication  of  the  rights  offering 
X+13— first  day  of  subscription  period 

for  existing  shareholders/trading  in 

the  rights  commences 
X+20 — trading  in  the  rights  ends 
X+22— last  day  of  subscription  period 

for  holders  of  rights/settlement, 

including,  normally,  payment  of  the 

remaining  75%  of  the  par  value  of  the 

shares  plus  premium. 
X+24 — listing  on  the  German  stock 

exchanges/trading  in  the  new  shares 

commences. 

In  practice,  the  lead  underwriter  will 
normally  have  settled  all  major  points 
(apart  from  price)  with  the  issuer  at  least 
two  or  three  weeks  in  advance  of  the 
decision  by  the  issuer  to  proceed  with 
a  rights  offering,  and  in  some  cases 
longer.' 

Any  shares  not  taken  up  by  holders  of 
rights  are  normally  disposed  of  by  the 
syndicate  in  the  market  pursuant  to  the 
directions  of  the  issuer.^ 

B.  Secondary  Offerings. 

In  a  secondary  offering,  the 
underwriting  syndicate  generally  agrees 
to  purchase  the  shares  from  the  selling 
shareholder  at  an  agreed  offering  price 
less  the  underwriting  commissions.  The 
shares  are  then  distributed  by  the 
underwriters  at  the  agreed  offering 
price.  Shares  that  cannot  otherwise  be 
disposed  of  are  either  sold  on  the 
market  or  held  for  investment.  The 
offering  price  is  set  just  prior  to  the 
beginning  of  the  offering  period,  and  is 
based  on  the  then  prevailing  market 
conditions. 

C.  Special  Secondary  Offerings. 

In  certain  rights  offerings,  one  or  more 
of  the  existing  substantial  shareholders 
may  wish  not  to  take  up  some  or  all  of 
their  rights,  in  which  event  a  separate 
syndicate  of  underwriters  may  be 
organized  to  purchase  from  such 
shareholders  and  to  sell  to  the  public 


either  the  rights  or  the  shares  such 
shareholders  are  entitled  to  buy  through 
tho  exercise  of  those  rights.  For  shares, 
the  price  is  generally  fixed  at  the  end  of 
the  subscription  period  based  on  a 
formula  [e.g.,  the  issue  price  of  the 
shares  plus  the  average  market  price  of 
the  rights  during  the  last  five  Trading 
Days  of  the  subscription  period). 

D.  Market  Activities  of  Underwriters 
during  Offerings. 

In  Germany,  the  banks  are  the 
underwriters  of  securities.  In  contrast  to 
the  United  States,  the  vast  majority  of 
German  banks  are  universal  banks  (the 
distinction  between  commercial  and 
investment  banking  being  historically 
largely  unknown)  providing  a  full  range 
of  banking  and  securities  services  under 
one  roof.  The  activities  of  banks 
include,  in  addition  to  the  deposit  and 
credit  business,  securities  activities 
(such  as  brokerage,  underwriting  and 
custodial  services)  and  investment 
advisory  services— including  managing 
on  a  discretionary  basis  the  portfolios  of 
bank  customers  and,  through  affiliates, 
managing  mutual  funds.*  Most  trading 
in  German  securities  and  derivatives  is 
conducted  by  banks  (or  their  affiliates) 
either  for  their  own  accounts  or  for  the 
accounts  of  their  customers. 

With  hmited  exceptions  and  subject 
to  applicable  antitrust  laws,  German 
banks  are  free  to  engage,  sometimes 
indirectly  through  subsidiaries,  in  any 
business,  whether  of  a  financial  or  non- 
financial  nature.  It  is  not  uncommon  for 
German  banks  to  have  shareholdings  in 
industrial  or  commercial  companies  and 
for  officers  of  German  banks  to  sit  on  the 
Supervisory  Boards'  of  industrial 


•The  lead  underwriter  also  will  normally  give 
advice  lo  the  issuer  with  regard  to  the  strategy  and 
execution  of  the  capital  increase,  in  particular  with 
respect  to  timing  and  size,  and  will  assist  the  issuer 
in  obtaining  listings  of  the  new  shares.  Although 
the  lead  underwriter  thus  will  normally  know  of  the 
general  capital  raising  plans  well  in  advance,  this 
knowledge  is  typically  kept  confidential  by  the 
underwriter's  corporate  finance  division,  subject  to 
confidential  consultation  with  a  limited  number  of 
senior  personnel  in  the  trading  and  sales  areas,  and 
is  not  communicated  generally  to  the  trading  or 
sales  desks. 

'  It  should,  however,  be  noted  that  this  is 
normally  of  minimal  significance  because,  due  to 
the  substantial  discount  at  which  new  shares  are 
offered,  most  rights  are  exercised  by  the  then 
holders  of  the  rights. 


•  German  banks,  themselves  and  through  their 
affiliate*,  provide  investment  advisory  services  to 
private  and  institutional  clients  both  in  Germany 
and  elsewhere.  Investment  advisory  services 
include  portfolio  management  of  individual  and 
institutional  clients'  segregated  accounts  and  the 
management  of  mutual  funds.  Any  investment 
advisor  is  required,  pursuant  to  general  provisions 
of  German  Law,  to  act  in  the  interests  of  its  clients. 
See  paras.  662  ff.  and  675  of  the  German  Civil  Code 
and  paras.  383  ff.  of  the  German  Commercial  Code; 
see  also  para.  8(2)  of  the  Annex  to  the  Provisions 
for  Securities  Deposit  AudiU  of  the  Federal  Banking 
Supervisory  Authority  of  December  1970.  German 
mutual  fund  management  companies  must  be 
separate  legal  entities  (but  are  generally  owned  by 
banks)  and  are  regulated  by  the  Federal  Banking 
Supervisory  Authority.  They  are  required  by  the 
Act  on  Mutual  Fund  Management  Companies  to 
have  special  banking  license*  limited  to  the 
conduct  of  this  type  of  business.  Pursuant  to  para. 
10  of  that  act.  and  under  general  legal  principles, 
fund  managers  are  obliged  to  manage  the  funds 
exclusively  in  the  interests  of  the  investors.  While 
the  officers  of  a  universal  bank  are  generally  not 
also  officers  of  the  management  companies  owned 
by  such  bank.  It  is  not  unusual  for  officers  of  a  bank 
lo  be  on  the  Supervisory  Board  (see  note  9  below) 
or  Advisory  Board  of  the  management  companies 
owned  by  that  bank. 

*  German  stock  corporations  have  a  dual  board 
system:  the  Vorstand  (Managing  Board),  like  a  U.S. 


companies,  whether  or  not  the  banks  in 
question  are  shareholders. 

The  German  banks  acting  as 
underwriters  typically  continue  to 
engage  in  a  wide  range  of  trading 
activities  during  an  offering.  In 
particular,  the  underwriters  continue  to 
trade  in  the  ordinary  course  during  the 
period  immediately  prior  to  the 
announcement  of  the  rights  offering  and 
for  the  period  during  which  rights  are 
traded.  Accordingly,  the  underwriters 
may  be  active  in  trading  all  kinds  of 
securities  of  the  issuer,  or  derivative 
instruments  related  to  such  securities, 
both  in  the  cash  market  [i.e.,  rights, 
common  shares,  preferred  shares, 
participation  certificates,  bonds  with 
equity  warrants,  convertible  bonds  and 
straight  bonds)  and  in  the  options  and 
futures  market  [i.e..  equity  options, 
futures,  index  options  and  index 
futures).  In  these  markets,  the 
underwriters  would  both  execute  orders 
for  customers  'o  and  trade  securities  and 
derivatives  in  the  ordinary  course  for 
their  own  accounts.  Other  activities 
involve  proprietary  arbitrage  trading 
between  the  various  national  and 
international  exchanges  where  the 
securities  are  listed,  index-arbitrage  and 
basket-trading.  In  addition,  the 
underwriters  continue  to  make 
investment  decisions  for  the  accounts 
they  manage,  and  their  mutual  fund 
management  company  affiliates 
continue  to  make  investment  decisions 
on  behalf  of  the  mutual  funds  they 
manage. 

In  the  cash  market.  German  banks  are 
not  obliged  by  stock  exchange  rules  or 
otherwise  to  act  as  "market-makers."  " 
Nonetheless,  the  issuer  and  the  market 
expect  the  underwriters  to  maintain  an 


Board  of  Directors,  is  responsible  for  the  overall 
management  of  the  company:  the  Aufsichtsrat 
(Supervisory  Board)  is  generally  limited  to 
overseeing  the  Managing  Board  and  appointing  its 
members. 

>oln  addition.  German  banks  (including  the 
underwriters)  acting  as  custodians  for  customers  are 
obliged  pursuant  to  their  General  Business 
Conditions  (No.  39)  to  furnish  InformaUon  to  their 
customers  about  any  rights  offering.  Such 
information  contains  all  the  necessary  details  of  the 
offer  and  a  request  to  instruct  the  custodian  how  to 
respond.  If  customers  fail  to  instruct  their 
custodians  by  the  day  prior  to  the  last  Trading  Day 
of  the  rights  offering,  the  custodians  will  sell  the 
rights  on  the  last  Trading  Day.  In  their  capacities 
as  custodians.  German  banks  do  not  give  advice  to 
their  customers  on  how  they  should  respond  to  the 
rights  offering;  this  is  not  to  say.  however,  that  the 
customers  are  not  otherwise  in  contact  with  their 
banks,  including  banks  that  may  be  acting  as 
underwriters,  for  investment  advice  (see  note  8 
above). 

11  This  is  in  contrast  lo  the  listed  options  market 
on  the  Deutsche  Terminborse  (the  "DTB").  a  fully 
electronic  options  exchange  operating  throughout 
Germany,  where  market-makers  are  admitted  with 
the  obligation  to  quote  firm  bid  and  ask  prices  in 
a  reasonable  number  of  option  contracts. 
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orderly  market  during  the  rights  offering 
period,  both  in  rights  and  in  shares. 
Accordingly,  the  lead  underwriter  in 
particular  both  buys  and  sells  rights  and 
shares  as  principal  for  its  own  account 
and  on  behalf  of  its  customers  to 
provide  liquidity  to  the  market  and  to 
create  a  stable  market  environment 
during  the  offering. 

German  underwriters  manage  their 
underwriting  risks,  and  the  lead 
underwriter  manages  the  risks 
associated  with  maintaining  an  orderly 
market,  in  two  principal  ways:  by 
buying  rights  and  selling  shares  short, 
and  by  hedging  through  the  DTB  and 
over-the-counter  derivative  markets. 

//  The  German  Market 

Equity  securities  are  traded  both  on 
the  German  stock  exchanges  and  in  the 
over-the-counter  market.  The  General 
Business  Conditions  (No.  29)  applicable 
to  banks  provide  that,  unless  the 
customer  otherwise  directs,  equity 
orders  are  to  be  executed  on  one  of  the 
stock  exchanges. 

Germany  has  eight  stock  exchanges, 
located  in  Berlin,  Bremen,  Diisseldorf, 
Frankfurt,  Hamburg,  Hanover,  Munich 
and  Stuttgart  (collectively,  the  "German 
Stock  Exchanges").  The  Frankfurt  Stock 
Exchange  accounts  for  70%  of  total 
turnover.  With  regard  to  institutional 
trading,  there  is  also  a  screen-based 
electronic  trading  system,  IBIS,  which  is 
administratively  part  of  the  Frankfurt 
Stock  Exchange.  Most  equity  trades  are 
carried  out  through  an  exchange — i.e., 
either  on  the  floor  or  through  ffilS. 
Exceptions  are  cross-border  trades  and 
transactions  involving  significant 
holdings.  Standardized  options  and 
futures  contracts  are  traded  on  the  DTB. 

Each  German  Stock  Exchange,  as  well 
as  the  DTB,  is  subject  to  the  statutory 
supervision  of  the  govemment  of  the 
Federal  State  {Land]  in  which  it  is 
located.  The  DTB  is  considered  located 
in  Frankfurt  and  is  therefore  subject  to 
the  supervision  of  the  government  of  the 
"^ta^e  of  Hessen.  The  Stock  Exchange 
.\ct  provides  that  a  state-appointed 
"Stoatskommissar"  be  appointed  for 
each  stock  exchange.  Subject  to 
directions  given  by  the  State 
government,  the  Stoatskommissar  is 
responsible  for  monitoring  trading  on 
the  exchange  and  for  ensuring 
compliance  with  the  Stock  Exchange 
Act  and  the  rules  and  regulations  of  the 
exchange.  Each  State  government  also 
appoints  specialists  {Amtlicher 
Kursmakler)  for  the  securities  that  trade 
on  the  exchange  supervised  by  that 
government. 

For  a  bank  or  state-appointed 
specialist  and  its  personnel  to  trade  on 
a  German  Stock  Exchange,  the 


permission  of  the  Managing  Board  of  the 
exchange  is  required.  Permission  will  be 
granted  only  if  the  applicant  is  a  fit  and 
proper  person  (this  normally  involves 
an  examination  requirement)  to  carry  on 
such  business. 

Floor  trading  on  the  German  Stock 
Exchanges  takes  place  on  a  continuous 
basis,  with  roimd  lots  representing  50 
shares  or  an  integral  multiple  thereof, 
during  stock  exchange  hours  (between 
10:30  a.m.  and  1:30  p.m.).  Opening  and 
closing  prices  are  deteraained  by  the 
state-appointed  specialist  by  balancing 
the  then  available  supply  and  demand. 
There  is  an  additional  fixing  by  the 
state-appointed  speciahst  around  mid- 
session  tor  all  listed  shares.  Floor 
trading  of  liquid  shares  between  the 
setting  of  the  opening,  mid-session  and 
closing  prices  takes  place  on  an  auction 
basis;  Qoor  trading  in  less  liquid  shares, 
odd  lots  and  rights  takes  place  only  at 
the  mid-session  fixing. 

About  40  shares  with  liquid  maricets 
are  also  traded  through  the  screen- 
based,  quote-driven  IBIS  system  from 
8:30  a.m.  to  5:00  p.m.  Minimum  trading 
size  in  IBIS  is  in  general  500  shares. 

Details  of  all  floor  and  IBIS  trades, 
including  the  identities  of  the 
counterparties  and  price  and  volume 
data,  are  available  to  the 
Staatskommissar.  Price  and  volume  data 
are  also  reported  publicly  by  the 
relevant  German  Stock  Exchange 
(including  IBIS). 

The  state-appointed  specialist  is  not 
involved  in  estabUshing  prices  on  the 
DTB.  An  opening  price  is  determined  by 
the  DTB  as  the  level  at  which  the  most 
registered  buy  and  sell  orders  could  be 
carried  out  at  a  certain  time.  After  fixing 
the  opening  price,  continuous  trading 
commences  at  which  buy  and  sell 
orders  are  matched  automatically  in  the 
computer  system.  Trading  in  equity 
products  on  the  DTB  is  between  9:30 
a.m.  and  4:00  p.m. 

Legislation  and  rules  and  regulations 
concerning  the  securities  markets  in 
Germany  contain  a  variety  of  provisions 
relating  to  market  manipulation.  In 
particular,  para.  29,  subpara.  3  of  the 
Stock  Exchange  Act  provides  that  only 
a  price  which  reflects  the  actual  market 
situation  can  be  determined  as  an 
exchange  quoted  price.  This  procedure 
is  subject  to  the  stock  exchange 
supervisory  system.  Further,  the  Federal 
Baiiking  Supervisory  Authority  in  its 
Requirements  for  Security  Trading  at 
Banks  of  December  30, 1980  requires, 
inter  alia,  that  trading  and  settlement  be 
strictly  separated  and  that  all  securities 
and  derivative  transactions  be  recorded 
in  writing  without  delay,  and  restricts 
the  conclusion  of  transactions  not 
reflecting  maricet  conditions:  such 


transactions  have  to  be  the  exception  to 
the  rule,  and  have  to  be  reported  to 
senior  management  if  they  do  not  reflect 
market  conditions;  each  bank's  books 
are  subject  to  audit  by  the  Supervisory 
Authority. 

In  addition,  German  law  prohibits 
German  stock  corporations  and  their 
subsidiaries  from  purchasing  shares  in 
the  corporation  except  in  limited 
circumstances.  These  circumstances  are 
set  forth  in  para.  71  of  the  German  Stock 
Corporation  Act  and  include,  inter  alia, 
purchases  necessary  to  avert  serious 
impending  damage  to  the  corporation,'^ 
purchases  made  for  the  purpose  of 
offering  shares  to  employees  of  the 
corporation  or  of  a  subsidiary  (which 
offer  must  be  made  within  one  year  of 
the  purchase)  and  purchases  to 
indemnify  shareholders  of  affiliates 
(subject  to  certain  conditions).  In  these 
cases,  purchases  are  Umited  to  10%  of 
the  share  capital  of  the  corporation  and 
are  dependent  upon  a  special  reserve 
having  been  created  therefor  in  the 
balance  sheet.  Moreover,  para.  56  of  the 
German  Stock  Corporation  Act  prohibits 
a  German  stock  corporation  and  its 
subsidiaries  from  subscribing  to  shares 
of  the  corporation  in  connection  with  a 
capital  increase. 

III.  Proposed  Exemption  From  Rules 
Wb-6,  10b-7and  lOb-8 

Because  trading  outside  the  United 
States  could  affect  the  prices  of  rights 
and/or  shares  being  offered  in  the 
United  States,  a  question  arises  as  to  the 
potential  applicabiUty  of  Rules  lOb-6. 
10h^7  and  lOb-8  under  the  Exchange 
Act  to  trading  outside  the  United  States 
of  Affected  Seouities  '*  by  distribution 
participants  (as  defined  in  Rule  10b- 
6(c)(6)(ii))  and  their  aifiUates  during  the 
offering.  Assuming  the  existence  of  a 
jurisdictional  predicate  for  the 
apphcation  of  Rules  lOb-6,  lOb-7  and 
lOb-8.  we  hereby  apply  for  exemptions 
from  the  provisions  of  such  rules 
pursuant  to  Rules  10b-6(i).  10b-7(o) 
and  10b-8(f),  to  the  extent  and  for  the 
reasons  set  forth  below.)* 

Assuming  the  existence  of  a  U.S. 
"distribution"  for  purposes  of  Rule  10b- 


>i  In  this  case,  the  Managing  Board  has  to  report 
to  the  shareholders  at  the  next  general  meeting  the 
reasons  for  and  the  purpoea  of  the  purchase,  the 
number  of  and  the  nominal  amount  of  the  shares 
purchased,  the  p«rc8ntage  of  the  share  capital 
purchased  and  the  consideration  for  the  shares. 

"As  used  in  this  letter,  the  term  "Affected 
Securities"  means  the  securities  that  are  the  subject 
of  the  distribution,  any  saoirities  of  the  same  class 
and  series  and  any  rigbt  to  purchase  any  such 
securities. 

><  Seeking  or  taking  advantage  of  any  such 
exemptions  does  not  involve  a  concession  by 
Deutsche  Bank  or  any  other  person  that  Rules  10l>- 
6,  lOb-7  or  lOb-a  apply  to  activities  outside  the 
United  States. 
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6."  distribution  participants  and  their 
affiliates  would  be  subject  to  the 
restrictions  of  Rule  lOb-6  from  some 
time  before  the  pricing  '*  until  the  end 
of  the  distribution  in  the  United  States. 
Rule  lOb-6  generally  makes  it  unlawful, 
in  connection  with  a  distribution  of 
securities,  for  any  person  engaged  in 
such  distribution  to  "bid  for  or  purchase 
for  any  account  in  which  he  has  a 
beneficial  interest,  any  secvirity  which  is 
the  subject  of  such  distribution,  or  any 
security  of  the  same  class  and  series,  or 
any  right  to  purchase  any  such  security, 
or  to  attempt  to  induce  any  person  to 
purchase  any  security  or  right  *  *  *." 

Distribution  participants  and  their 
affiliates  will  not  engage  in 
conventional  U.S.-style  stabilization  in 
connection  with  a  rights  offering, 
secondary  offering  or  special  secondary 
offering  of  the  kind  described  above.  In 
the  absence  of  such  activities,  the 
restrictions  contained  in  Rule  lOb-7 
may  be  inapplicable.  Nevertheless,  to 
the  extent  mat  the  activities  of 
distribution  participants  or  their 
affiliates  outside  the  United  States  in 
furtherance  of  efforts  to  maintain  an 
orderly  market  in  rights  and/ or  shares 
may  be  deemed  to  constitute  the 
"placing  of  any  bid,  or  the  effecting  of 
any  purchase,  for  the  purpose  of 
pegging,  fixing  or  stabilizing  the  price," 
and  assuming  that  the  requisite 
jurisdictional  predicate  exists,  the 
restrictions  contained  in  Rule  lOb-7 
may  be  deemed  to  apply. 

Finally,  the  restrictions  contained  in 
Rule  lOb-8  may  be  deemed  to  apply  to 
the  conduct  of  the  underwriters'  risk- 
management  activities  outside  the 
United  States. 

A.  Reasons  for  Relief. 

The  apphcation  of  Rules  lOb-6, 10b- 
7  and  lOb-8  to  the  activities  of 
distribution  participants  and  their 
affiliates  outside  the  United  States  could 
seriously  jeopardize  the  success  of  any 
rights  offering,  secondary  offering  or 


»  We  DOta  that  many  U.S.  private  placements 
(under  Rule  144A  or  otherwise)  will  not  be 
distributions.  MoTsover,  a  number  of  registered 
rights  offerings  also  may  not  be  distributions;  u  the 
Commission  stated  in  its  release  regarding  cross- 
border  rights  offerings.  "[i)t  is  likely  that  many  of 
the  rights  offerings  using  proposed  Rule  801  on 
Form  F-11  will  not  be  'distributions'  as  defined  in 
Rule  lOb-e,  and  the  persons  participating  in  such 
offerings  will  not  be  affected  by  the  rule  •  *  •." 
See  Cross-Border  Rights  Offers:  Amendments  to 
Form  F-3.  Securitiea  Act  Release  Nos.  33-6896;  34- 
29274.  48  SEC  Docket  1817.  1631  (June  S.  1991). 

(•Under  current  Commission  interpretations, 
neither  the  two-day  nor  the  nine-day  "cooUng-off 
period"  could  be  available  in  Germany,  because 
German  bank-secrecy  laws  prohibit  the  disclosure 
by  banks  of  the  identities  of  their  customers.  See 
Exemption  Regarding  Application  of  Cooling-Off 
Periods  Undar  Rule  lOb-6  to  Distributions  of 
Foreign  Securities.  Exchange  Act  Release  No.  34- 
31943,  S3  SEC  Docket  1583  (March  4, 1993). 


special  secondary  offering.  In  particular, 
the  application  of  Rules  lOb-6,  lOb-7 
and  10b-«  outside  the  United  States 
would  have,  inter  alia,  the  following 
consequences: 

1.  Distribution  participants,  including 
the  underwriters  and  in  particular  the 
lead  underwriter,  would  be  unable  to 
maintain  an  orderly  market  by  buying 
and  seUing  Affected  Securities  as 
principals  during  the  offering. 
Moreover,  distribution  participants 
would  be  precluded  from  fulfilling  their 
formal  market-making  obligations  on  the 
DTB  with  respect  to  listed  options  that 
are  Affected  Securities.  Finally,  and 
what  is  perhaps  most  important,  the 
market  in  Germany  for  the  shares  of  the 
company  in  question  could  simply 
collapse  (with  corresponding  effects  on 
the  Deutscher  Aktienindex  (the 
"DAX"))''  as  a  consequence  of  the 
application  of  Rules  lOb-6,  lOb-7  and 
lOb-8.  given  the  high  proportion  of 
trading  in  the  shares  of  German 
companies  that  is  conducted  by  the 
larger  CJerman  banks,  and  the  likelihood 
that  most  (if  not  all)  of  such  banks 
would  act  as  distribution  participants  in 
an  offering  by  a  blue-chip  German 
company. 

2.  Distribution  participants  would  be 
restricted  in  their  dealings  with 
customers,  who  may  wish  to  trade 
rights,  shares  or  other  Affected 
Securities  during  the  offering.  For 
example,  the  underwriters  could  be 
prohibited  from  encouraging  customers 
to  purchase  rights  that  existing 
shareholders  did  not  wish  to  exercise, 
from  encouraging  customers  to  purchase 
outstanding  shares,  and  from  buying 
rights  or  shares  to  facilitate  such 
purchases.  Moreover,  the  underwriters 
might  not  be  able  to  continue  certain  of 
their  regular  contacts  with  customers, 
such  as  discussions  regarding 
investment  strategies  with  respect  to  the 
rights  and  shares,  and  might  not  be 
permitted  to  buy  and  sell  Affected 
Securities,  as  either  principal  or  agent, 
in  connection  with  their  customers' 
trading  activities. 

3.  Distribution  participants'  risk 
management  activities  would  be 
restricted  to  those  permitted  by  Rule 
lOb-8.  This  would  place  Umits  on  their 
ability  to  buy  rights  and  sell  shares 
short,  and  they  would  be  precluded  by 
Rule  lOb-6  from  hedging  in  derivatives 
or  other  Affected  Securities. 


4.  Distribution  participants' 
customary  proprietary  trading  activities, 
involving  arbitrage  and  other  trading 
strategies,  would  be  curtailed. 

5.  Accounts  managed  by  distribution 
participants  and  their  affiliates  on  a 
discretionary  basis,  investment  funds 
for  which  affiliates  of  underwriters  act 
as  investment  advisors  (see  note  8 
above)  and  other  entities  (e.g.,  industrial 
companies)  that  may  be  viewed  under 
U.S.  law  as  affiliates  of  a  distribution 
participant  could  be  considered 
"affiliated  purchasers"  under  Rule  10b- 
6(c)(6)(i).  Such  affiliated  purchasers 
would  be  subject  to  the  same 
restrictions  under  Rule  lOb-6  as  the 
relevant  distribution  participant  and 
thus  would  not  be  permitted  to  bid  for 
or  purchase  any  Affected  Security. 

These  consequences  are  particularly 
harsh  in  the  context  of  a  rights  offering, 
with  its  exceptionally  long  distribution 
period.  They  are.  however,  also 
problematic  in  the  context  of  a 
secondary  offering  or  special  secondary 
offering,  even  if  directed  solely  to  the 
United  States,  because  any  halt  in  share 
trading  in  Germany  could  jeopardize  the 
functionmg  of  the  market. 

B.  Scope  and  Conditions  of 
Exemption. 

We  propose  that  the  Commission 
grant  exemptions  to  the  effect  that  Rules 
lOb-6.  lOb-7  and  lOb-8  shall  not  apply 
to  distribution  participants  and  their 
affiliated  purchasers  in  connection  with 
transactions  in  Relevant  Securities  (as 
defined  below)  outside  the  United 
States  during  distributions  in  the  United 
States  of  Qualified  German  Securities 
(as  defined  below),  subject  to  the 
following  terms,  conditions  and 
limitations: 

1.  Securities. 

a.  The  security  being  distributed  (a 
"Quahfied  German  Security")  must: 

i.  Be  issued  by  (aa)  a  "foreign  private 
issuer"  within  the  meaning  of  Rule  3l>- 
4  under  the  Exchange  Act  incorporated 
under  the  laws  of  Germany,  which 
issuer  (a  "Cierman  Issuer")  has 
outstanding  a  component  security  of  the 
DAX  »«  or  (bb)  a  subsidiary  of  a  German 
Issuer;  and 


<'The  DAX  is  a  continuously  updated,  market- 
capitalization-weightad  performance  index  of  30 
German  blue-chip  companies:  the  shares  Included 
in  the  DAX  are  selected  on  the  basis  of  their  trading 
volume  and  their  market  capitalization. 
Adjustments  are  made  to  the  DAX  for  capital 
changes,  subscription  rights  and  dividends. 


<•  References  to  the  DAX  refer  to  the  composition 
of  the  index  on  the  date  of  this  letter:  provided. 
however,  that  any  security  added  to  the  DAX  after 
the  dale  of  this  letter  also  will  be  treated  as  a 
Qualified  German  Security  if  its  issuer  satisfies  the 
requirements  in  l.a.i.  and  such  security  has  an 
aggregate  market  value  that  equals  or  exceeds  the 
equivalent  of  DM  1.8  billion  (which  exceeded  U.S. 
$1  billion  at  September  10, 1993)  and  an  average 
daily  trading  volume  that  equals  or  exceeds  the 
equivalent  of  DM  8.0  miUion  (which  exceeded  U.S. 
$5  million  at  September  10.  1993)  as  published  by 
FFRAs  (as  defined  in  note  19  below)  and  any  U.S. 
securities  exchanges  or  automated  inter-dealer 
quotation  systems  during  a  period  (the  "Reference 
Period")  that  is  20  consecutive  business  days  in 
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ii.  Satisfy  one  of  the  following: 
(aa)  Be  a  DAX  component  security;  or 
(bb)  Be  an  equity  security  of  a  German 
Issuer  having  an  average  daily  trading 
volume  that  equals  or  exceeds  the 
equivalent  of  DM  8.0  million  (which 
exceeded  U.S.  $5  million  at  September 
10,  1993).  as  published  by  foreign 
financial  regulatory  authorities 
{ "FFRAs")  19  and  any  U.S.  securities 
exchanges  or  automated  inter-dealer 
quotation  systems  during  the  Reference 
Period;  or 

(cc)  Be  a  security  that  is  convertible 
into,  exchangeable  for.  or  is  a  right  to 
acquire  a  security  of  a  German  Issuer 
described  in  subparagraph  ii.(aa)  or  (bb) 
above, 
b.  "Relevant  Security"  means: 
i.  A  QualiGed  German  Security;  or 
ii.  A  security  of  the  same  class  and  ' 
series  as,  or  a  right  to  purchase,  a 
Qualified  German  Security. 

2.  Transactions  Effected  in  the  United 
States. 

All  transactions  in  Relevant  Securities 
effected  in  the  United  States  shall 
comply  with  Rules  lOb-6.  lOb-7  and 
)0b-8. 

3.  Transactions  Effected  in  Germany. 

a.  All  transactions  during  the  Covered 
Period  (as  defined  below)  in  Relevant 
Securities  effected  in  Germany  shall  be 
conducted  in  compliance  with  German 
law.  For  purposes  of  this  exemption, 
"Covered  Period"  means  (i)  in  the  case 
of  a  rights  offering,  the  period 
commencing  when  the  subscription 
price  is  determined  and  continuing 
until  the  completion  of  the  distribution 
in  the  United  States,  and  (ii)  in  the  case 
of  any  other  offering,  the  period 
commencing  three  business  days  in 
Frankfurt  before  the  price  is  determined 
and  continuing  until  the  completion  of 
the  distribution  in  the  United  States; 
provided,  however,  that  the  Covered 
Period  shall  not  commence  with  respect 
to  any  Relevant  Party  until  such  person 
becomes  a  distribution  participant. 

b.  All  transactions  in  Relevant 
Securities  during  the  Covered  Period 


Frankfurt  within  60  consecutive  calendar  days  prior 
to  the  commencement  of  the  Covered  Period  (as 
defined  in  3.a.  below). 

'•An  FFRA  Is  defined  in  Section  3(a)(5l)  of  the 
Exchange  Act,  S  U.S.C.  78(c)(5l),  as  any  (A)  foreign 
securities  authority;  CB)  other  govenunental  body  or 
foreign  equivalent  of  a  self-regulatory  organization 
empowered  by  a  foreign  government  to  administer 
or  enforce  its  laws  relating  to  the  regulation  of 
fiduciaries,  trusts,  commercial  lending,  insurance, 
trading  in  contracts  of  sale  of  a  commodity  for 
future  delivery,  or  other  instruments  traded  on  or 
subject  to  the  rules  of  a  contract  market,  t>oard  of 
trade,  or  foreign  equivalent,  or  other  financial 
activities,  or  (C)  membership  organization  a 
function  of  which  is  to  regulate  participation  of  its 
members  in  activities  listed  above.  For  purposes  of 
this  letter,  the  German  Stock  Exchanges  (including 
IBIS)  are  considered  to  be  FFRAs. 


effected  in  Germany  on  a  principal  basis 
shall  be  effected  or  reported  on  the 
trading  facilities  of  a  German  Stock 
Exchange  (including  IBIS)  or  the  DTB. 

c.  Disclosure  of  Trading  Activities^ 
i.  The  inside  front  cover  page  of  the 

offering  materials  used  in  the  offer  and 
sale  in  the  United  States  of  a  Qualified 
German  Security  shall  prominently 
display  a  statement  in  substantially  the 
following  form,  subject  to  appropriate 
modification  where  circumstances 
require.  Such  statement  shall  be  in 
capital  letters,  printed  in  bold-face 
roman  type  at  least  as  large  as  ten-point 
modem  type  and  at  least  two  points 
leaded: 

In  connection  with  this  offering,  certain 
persons  may  engage  in  transactioni  for  their 
own  accounts  or  for  the  Accounts  of  Others 
in  (Identify  Relevant  Securities]  pursuant  to 
exemptions  from  rules  10l)-6,  lOb-7  and 
lOb-8  under  the  Securities  Exchange  Act  of 
1934.  See  "{Identify  Section  of  Offering 
Materials  That  Describes  the  Transactions  To 
Be  Effectedl." 

ii.  In  addition,  there  shall  be  included 
in  the  identified  section  of  the  offering 
materials  a  description  of  the  activities 
that  may  be  undertaken  by  the 
underwriters  (and  their  affiliates)  in  the 
Relevant  Securities  during  the 
distribution  in  substantially  the  form  of 
Exhibit  A. 

d.  Recordkeeping  and  Reporting. 

i.  Each  Relevant  Party  shall  provide  to 
the  Frankfurt  Stock  Exchange  or  the 
independent  accountant  of  the  lead 
underwriter  (the  "Independent  Entity"), 
but  only  one  of  them  in  connection  wiih 
any  offering,  the  information  described 
in  paragraph  3.d.ii.  below  with  respect 
to  its  transactions  in  Relevant  Securities 
in  Germany;  provided,  however,  that  in 
the  case  of  a  distribution  made  pursuant 
to  a  rights  offering,  such  information  is 
only  required  to  be  reported  to  the 
Independent  Entity  during  the  period  or 
periods  (aa)  commencing  at  any  time 
during  the  Covered  Period  that  the 
rights  exercise  price  does  not  represent 
a  discount  of  at  least  10%  from  the  then 
ciirrent  market  price  of  the  seciirity 
underlying  the  rights  and  (bb) 
continuing  (x)  until  the  end  of  the 
Covered  Period  or  (y)  until  the  rights 
exercise  price  represents  a  discount  of  at 
least  12  percent  from  the  then  current 
market  price  of  the  seairity  underlying 
the  rights.21 


MUnleu  subsequently  modified  by  the 
Commission,  this  disclosure  requirement  shall  not 
apply  to  distributions  effected  solely  pursuant  to 
Rule  144A  under  the  Securities  Act  of  1933  (dte 
"Seciirities  Act"). 

><  For  purposes  of  this  exemption,  unless  stated 
otherwise  the  market  price  for  a  security  shall  be 
the  closing  price  on  the  floor  of  the  Frankfurt  Stock 
Exchange. 


ii.  When  required  pursuant  to 
paragraph  S.d.i.  above,  the  Relevant 
Parties  will  provide  the  following 
information  to  the  Independent  fiitity, 
in  a  Comma  Delimited  ASCII  (American 
Standard  Code  for  Information 
Interchange)  format  including  a 
common  record  layout  acceptable  to  the 
Independent  Entity  and  the 
Commission's  Division  of  Market 
Regulation  (the  "Division"),  with 
respect  to  transactions  during  the 
Covered  Period  in  Relevant  Securities: 

(aa)  name  of  the  security,  date,  time 
(of  execution  or  reporting,  where 
available  to  the  Relevant  Party),  price 
and  volume  of  each  transaction; 
provided,  however,  that  no  information 
regarding  a  customer  transaction  need 
be  provided  unless  such  transaction  has 
a  value  of  DM  500,000  or  more. 

(bb)  the  exchange  or  inter-dealer 
quotation  system  on  which  the 
transaction  was  effected,  if  any; 

(cc)  an  indication  whether  such 
transaction  was  for  a  proprietary 
account  or  the  account  of  a  customer, 
provided,  however,  that  any  transaction 
effected  by  an  underwriter  for  a 
customer  account  for  which  it  has 
exercised  discretionary  authority  shall 
be  reported  as  a  proprietary  trade;  and 

(da)  the  identity  of  the  counterparty 
only  where  the  counterparty  is  an 
underwriter  or  a  selling  group 
member.  2  2 

iii.  The  Independent  Entity  and  the 
Relevant  Parties  shall  keep  all 
documents  produced  or  prepared 
pursuant  to  paragraph  S.d.ii.  for  a 
period  of  not  less  than  two  years. 

iv.  Upon  the  request  of  the  Division, 
the  Independent  Entity  shall  transmit 
the  information  provided  by  the 
Relevant  Parties  pursuant  to  paragraph 
3.d.ii.  above  to  the  Division  .within  30 
days  of  the  request. 

v.  If  the  information  required  to  be 
produced  in  paragraph  3.d.ii.  above  is 
not  available  from  the  Independent 
Entity,  upon  the  request  of  the  Division 
such  information  shall  be  provided  by 
the  Relevant  Party  and  be  made 
available  to  the  Division  at  its  office  in 
Washington,  D.C 

vi.  Representatives  of  the  affected 
Relevant  Party  will  be  made  available 
(in  person  at  the  office  of  the  Division 
in  Washington,  D.C,  or  by  telephone)  to 
respond  to  inquiries  of  the  Division 
relating  to  the  records  provided  by  such 
Relevant  Party. 

4.  Transactions  Effected  in  Significant 
Markets. 


*>  The  underwriting  papers  for  the  offering  will 
contain  provisions  wbereiiy  each  underwriter  and 
selling  group  member  gives  any  consent  that  may 
be  required  for  the  release  of  its  identity  to  the 
Independent  Entity  and  the  Oivisioa. 
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a.  All  transactions  in  Relevant 
Securities  in  a  "Significant  Market."  as 
defined  b«>Mw.  shall  be  effected  in 
accordanca  with  the  requirements  of 
Rules  lOb-6,  lOb-7  and  lOb-S.  except 
as  permitted  by  paragraph  4.b-  below  or 
by  other  available  exemptions.  A 
"Significant  Market"  shall  mean  (i)  (aa) 
SEAQ  International  or  (bb)  any  other 
dealer  market  outside  Germany  and  the 
United  States  for  which  price  and 
volume  information  is  published  by  an 
FFRA  or  (ii)  any  oth«r  securities  markets 
in  a  single  country  other  than  Germany 
or  the  United  States  to  which  a  German 
Issuer  has  applied  for  listing  the 
relevant  Qualified  German  Security 
described  in  l.a.ii.aa.  or  bb  above  and 
been  accepted,  if  the  volume  in  either  (i) 
(aa)  or  (bb)  or  (ii)  in  such  relevant 
Qualified  German  Security,  as 
published  by  SEAQ  International,  such 
other  dealer  market  or  such  other 
relevant  securities  markets  (as  the  case 
may  be),  is  10%  or  more  of  the  aggregate 
worldwid"  trading  volume  in  that 
security  pi^olished  by  SEAQ 
International  all  such  other  dealer 
markets  and  all  other  securities  markets 
to  which  such  German  Issuer  has 
applied  for  listing  such  relevant 
Qualified  German  Security  and  been 
accepted,  during  the  Reference  Period. 

b.  in  th.e  case  of  a  distribution  of 
Qualified  German  Securities  made 
pursuant  to  rights  (a  "rights  offering"), 
the  Relevant  Parties  located  in  the 
United  Kingdom  ("U.K.  Relevant 
Parties"):  (a)  in  connection  with  the 
rights  o^ering,  may  purchase  or  solicit 
the  purchase  of  Relevant  Securities  in 
transactions  solely  in  response  to  orders 
for  the  accounts  of  their  customers  in 
the  ordinary  course  of  their  business  in 
the  United  Kingdom  ("customer 
facilitation  activities");  and  (b)  may  bid 
for  or  purchase  Relevant  Securities  as 
principal  in  market  making  transactions 
through  S?  \Q  International  during  the 
rights  offering,  in  each  case  subject  to 
the  following  conditions: 

i.  During  the  period  from  five 
business  days  prior  to  the  expiration 
date  of  the  rights  offering  and  until  the 
expiration  date,  inclusive,  at  any  time  at 
which  the  difference  between  the  rights 
exercise  price  and  the  market  price  of 
the  security  underlying  the  rights 
(which  for  this  purpose  will  be  taken  to 
mean  the  mid-price  between  the  highest 
bid  and  lowest  ofliar  quoted  on  SEAQ 
International  for  the  security  underlying 
the  rights)  does  not  represent  a  discount 
of  at  least  10  percent  from  the  then 
current  market  price  of  the  security 
underlying  the  rights,  the  U.K.  Relevant 
Parties  will  effect  "passive  market 
making"  transactions  in  the  Relevant 
Securities  subject  to  the  terms  and 


conditions  of  Letter  regarding 
Distributions  of  SEAQ  and  SEAQ 
International  Securities  (July  12. 1993) 
(the  "LSE  Letter"): 

ii.  The  U.K.  Relevant  Parties,  in 
accordance  with  Item  502(d)(1)  of 
Regulation  S-K  under  the  Securities 
Act.  shall  include  a  statement  regarding 
transactions  which  stabilize  or  maintain 
the  market  price  of  the  Relevant 
Securities  with  appropriate 
modification,  to  reflect  the  possibility 
that  the  U.K.  Relevant  Parties  may 
engage  in  market  making,  including 
passive  market  making,  and  customer 
facilitation  activities  that  otherwise 
would  be  prohibited  by  Rule  lOb-6,  and 
shall  include  pursuant  to  Rule  408 
under  the  Securities  Act  in  the  "Plan  of 
Distribution"  or  similar  section  of  the 
prospectus,  a  brief  description  of  such 
proposed  market  making  and  customer 
facilitation  activities  in  the  Relevant 
Securities;  and 

iii.  The  recordkeeping  and  production 
requirements  set  forth  by  the 
Commission  in  the  LSE  Letter  shall 
apply  to  all  of  the  activities  engaged  in 
by  the  U.K.  Relevant  Parties  during  the 
rights  offering. 

5.  General  Conditions. 

a.  For  purposes  of  this  exemption,  a 
two  business  day  cooling-off  period 
shall  apply  under  Rule  10b-6(a)(4)  (xi) 
and  (xii)  in  the  United  States  and  in 
each  Significant  Market,  provided  that 
trading  in  Relevant  Securities  in  any 
Significant  Market  shall  be  subject  to 
the  exemptive  relief  then  available  in 
such  markets,  if  any.  or  the  record 
maintenance  and  record  production 
requirements  contained  in  Exemption 
Regarding  Application  of  Cooling-Off 
Periods  Under  Rule  lOb-6  to 
Distributions  of  Foreign  Seciuities. 
Exchange  Act  Release  No.  34-31943,  53 
SEC  Docket  1583  (March  4. 1993)  are 
satisfied  by  Relevant  Parties  in  surJi 
Significant  Market  (subject  to  applicable 
bank  secrecy  laws). 

b.  The  lead  underwriter  or  the  global 
coordinator  shall  promptly,  but  in  any 
event  before  the  commencement  of  the 
Covered  Period,  provide  a  written  notice 
("Notice")  to  the  Division  of  the 
following  information:  (i)  the  name  of 
the  issuer  and  the  QuaUfied  German 
Security;  (ii)  whether  the  Qualified 
German  Security  is  a  DAX  component 
security  or  information  with  respect  to 
the  market  capitalization  and  the 
average  daily  trading  volume  of  the 
Qualified  German  Securities  to  be 
distributed;  (iii)  the  identity  of  the 
Significant  Markets  where  the  Qualified 
German  Security  trades;  (iv)  if  the 
Notice  is  for  more  than  one  entity,  the 
identity  of  all  underwriters  and  selling 
group  members  relying  on  these 


exemptions;  ^^  and  (v)  a  statement  that 
the  Relevant  Parties  are  aware  of  the 
terms  and  conditions  of  these 
exemptions. 

c.  Any  person  who  fails  to  comply 
with  the  conditions  of  the  exemption, 
including  a  failure  to  provide  requested 
information,  would  not  be  permitted  to 
rely  on  the  exemption  in  future 
distributions.  Uj>on  a  showing  of  good 
cause,  however,  the  Commission  or  the 
Division  may  determine  that  it  is  not 
necessary  under  the  circumstances  thai 
the  exemption  be  denied. 
•        •        •        •        • 

We  believe  this  proposed  exemption 
would  make  it  possible  to  maintain 
liquidity  for  shares  of  German 
companies  throughout  a  public  offering 
or  private  placement  in  the  United 
States,  while  minimizing  the  risk  of 
abuses  of  the  kind  at  which  Rules  10b- 
6,  lOb-7  and  lOb-8  are  aimed. 

Please  do  not  hesitate  to  call  me  at 
011-44-71-638-5291.  or  my  colleague 
Daniel  A.  Braverman  at  212-225-2182. 
if  we  may  be  of  any  assistance  in 
connection  with  this  application. 

Very  truly  yours, 
Edward  F.  Greene. 
rx:  Brandon  Becker,  Esq.,  Director.  Division 

of  Market  Regulation,  Securities  and 

Exchange  Ceminissioo 
Michael  D.  Mann.  Esq..  Director,  Office  of 

International  Affairs,  Securities  and 

Exchange  Commission 
Linda  C.  Quinn,  Esq..  Director,  Division  of 

Corporation  Finance,  Securities  and 

Exchange  Conunission 
Dr.  )ur.  Klaus  Kohler,  Deputy  General 

Counsel  and  Senior  Vice  President. 

Deutsche  Bank  AG 

Exhibit  A 

The  German  Underwriters  (and  their 
affiliates)  will,  and  the  other 
Underwriters  (and  their  affiliates)  may. 
continue  to  engage  in  the  transactions 
and  other  activities  described  below,  in 
Germany  and  elsewhere  outside  the 
United  States,  in  respect  of  the 
securities  being  distributed,  securities  of 
the  same  class  and  series  as  the 
securities  being  distributed,  and 
securities  convertible  into,  exchangeable 
for.  or  giving  a  right  to  acquire,  the 
foregoing  securities,  and  derivatives 
thereof  (collectively,  the  "Relevant 
Securities"),  during  the  distribution 
period,  in  accordance  with  exemptions 
obtained  from  the  Securities  and 
Exchange  Commission  (the 
"Commission")  from  the  application 
outside  the  United  States  of  Rules  10b- 
6,  lOb-7  and  10b-«  under  the  U.S. 


^  Supplemental  Doticea  shall  be  provided  for 
uaderwriten  and  selling  group  members  identified 
alter  a  notice  has  been  filed. 


Securities  Exchange  Act  of  1934.  Such 
exemptions  are  subject  to  certain 
exceptions,  limitations  and  conditions 
set  out  in  the  Commission's  exemptive 
order,  including  compliance  with 
German  law. 

The  activities  referred  to  above  are  (a) 
buying  and  selling  Relevant  Securities 
for  the  accounts  of  such  Underwriters 
{or  their  affiliates),  whether  for  purposes 
of  risk  management  in  connection  with 
the  offering,  arbitrage  or  otherwise,  (b) 
buying  and  selling  Relevant  Securities 
on  behalf  of  customers,  (c)  advising 
customers  as  to  the  purchase  or  sale  of 
Relevant  Securities,  including 
publication  of  specific  company  and 
industry  research  reports,  (d)  engaging 
in  securities  lending  transactions  in 
Relevant  Securities  and  (e)  stabilizing 
the  market  (as  described  below).  As  a 
result  of  these  activities,  the 
Underwriters  may  at  any  time  be  short 
or  long  Relevant  Seauities. 

It  is  general  market  practice  in 
Germany  for  the  Underwriter?",  and  the 
lead  Underwriter  In  particular,  to 
maintain  an  orderly  market  in 
subscription  rights  and  existing  shares, 
and  it  is  expected  that  the  lead 
Underwriter  will  take  measures  to  avoid 
extreme  price  fluctuations  during  the 
distribution  period.  [Add  in  the  case  of 
rights  offerings:  In  addition,  the  lead 
Underwriter  will  endeavor  to  ensure, 
through  the  entry  of  buy  or  sell  orders 
on  the  various  German  stock  exchanges, 
that  the  same  price  for  the  subscription 
rights  Is  set  on  each  day  on  all  German 
stock  exchanges.  In  general,  the  price  for 
subscription  rights  is  set  by  each 
German  stock  exchange  at  mid-session, 
and  trading  in  the  rights  on  such 
exchange  takes  place  at  that  price.) 

The  activities  referred  to  above  may 
result  in  the  market  prices  of  the 
Relevant  Securities  being  different  from 
those  that  might  otherwise  have 
prevailed  in  the  open  market  if  Rules 
lOb-6,  lOb-7  and  lOb-8  had  applied  In 
Germany  and  elsewhere  outside  the 
United  States. 

IFR  Doc.  93-25091  FUed  10-13-93;  8:45  am) 
BlUmO  CODE  WIO-OI-P 


[R*leaM  Na  34-3301 1 ;  Ri«  No«.  SR-OCC- 
92-05,  SR-NSCC-91-07,  SR-SCCP-92-01, 
and  SR-MCC-02-02] 

Self-Regulatory  Organization;  The 
Options  Clearing  Corp.,  National 
Securities  Clearing  Corp.,  Stock 
Clearing  Corp.  of  Philadelphia,  and 
Midwest  Clearing  Corp.;  Filing  of 
Proposed  Rule  Changes  Relating  to 
Revised  Options  Exercise  Settlement 
Agreements 

October  4, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  The 
Options  Clearing  Corporation  ("OCC") 
on  January  27, 1992,  the  National 
Securities  Clearing  Corporation 
("NSCC")  on  October  21, 1991,  the 
Stock  Clearing  Corporation  of 
Philadelphia  ("SCCP")  on  February  27. 
1992,  and  the  Midwest  Clearing 
Corporation  ("MCC")  on  March  5. 1992, 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  changes 
as  described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared 
primarily  by  the  self-regulatory 
organizations.  Notices  of  the  proposed 
rule  changes  were  published 
previously. 2  Since  that  time,  the  self- 
regulatory  organizations  have  amended 
their  original  fillngs.3  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  changes 
from  interested  persons. 

I.  Self-Regulatory  Organizatioiu' 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

The  proposed  rule  changes  will 
permit  OCC,  NSCC,  SCCP,  and  MCC  to 
put  into  effect  amended  and  restated 
agreements  providing  for  the  settlement 
of  exercises  and  assignments  of  equity 
options.  In  addition,  OCC's  proposed 
rule  change  will  make  related  changes 
to  OCC's  By-Laws,  Rules,  and  certain 
form  agreements  used  by  OCC's  clearing 
members. 


>  15  U.S.C  7es(b)(l)  (1988). 

iSecuritiM  Exchange  Act  Releass  Nos.  30488 
(March  17. 1992),  57  FR  10201  [File  No.  SR-OCC- 
92-05):  30489  (March  17,  1992),  57  FR  10197  [File 
No.  SR-NSCC-91-071;  30490  (March  17. 1992),  57 
FR  10205  (File  No.  SR-SCCP-92-01);  30491  (March 
17, 1992)  57  FR  10197  (File  No.  SR-MCX>-92-02). 

3  CXX:  filed  Amendment  No.  1  to  File  No.  SR- 
OCC-92-0S  with  the  Commission  on  February  27. 
1992,  and  Amendment  No.  2  on  June  4. 1993.  SCCP 
filed  Amendment  No.  1  to  File  No.  SR-SCCP-92- 
01  with  the  Commission  on  May  26, 1992,  and 
Amendment  No.  2  on  )uly  1, 1993.  MCC  filed 
Amendment  No.  1  to  file  No.  SR-^CC-e2-02  with 
the  Commi&sion  on  January  7, 1993,  and 
Amendment  No.  2  on  )uly  6,  1993.  NSCC  filed 
Amendment  No.  1  to  File  No.  SR-NSCC-91-07  on 
May  19, 1993. 


n.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  its  filing  with  the  Commission,  the 
self-regulatory  organizations  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  changes. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatoiy 
organizations  have  prepared  summaries, 
set  forth  in  sections  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

A.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Changes 

1.  Background 

The  purpose  of  the  proposed  rule 
changes  is  to  revise  the  Options  Exercise 
Settlement  Agreements  between  OCC 
and  NSCC,  SCCP,  and  MCC  (hereinafter 
collectively  referred  to  as  the 
"correspondent  clearing  corporations" 
or  "CCCs").  In  its  filing  OCC  also 
proposes  to  revise  its  procedures  for 
effecting  settlement  of  exercises  and 
assignments  of  equity  options  through 
the  CCCs,  to  make  related  changes  to  its 
By-Laws  and  Rules,  and  to  implement 
revised  forms  for  use  by  its  clearing 
members  in  establishing  the 
arrangements  by  which  they  effect 
settlements  of  exercises  and 
assignments  of  equity  options  through 
the  facilities  of  the  CCCs. 

In  the  original  filings.  OCC.  NSCC, 
SCCP,  and  MCC  proposed  to  make 
effective  Amended  and  Restated 
Options  Exercise  Settlement 
Agreements  (hereinafter  collectively 
referred  to  as  the  "First  Restated 
Agreements").  OCC.  NSCC,  SCt^"  and 
MCC  have  amended  the  First  Restated 
Agreements  (hereinafter  collectively 
referred  to  as  the  "Second  Restated 
Agreements")  and  are  proposing  to 
make  the  three  Second  Restated 
Agreements,  which  are  the  subjects  of 
these  amended  rule  filings,  effective  in 
place  of  the  three  First  Restated 
Agreements.*  The  Second  Restated 
Agreements  will  replace  the  options 
exercise  settlement  agreements  that  are 
currently  in  effect  between  OCC  and 
each  CCC  (hereinafter  sometimes 
collectively  referred  to  as  the  "Original 


«  Each  Second  Restated  Agreement  provides  that 
it  will  become  effective  on  the  later  of  the  effectiv* 
date  .tet  forth  in  the  Second  Restated  Agreement  or 
the  date  of  approval  by  the  Commission  of  both 
parties'  proposed  ruie  changes  that  include  the 
Second  Restated  Agreement  as  an  Exhibit.  Each 
Second  Restated  Agreement  provides  that  it  shall 
become  effective  in  lieu  of  the  respective  First 
Restated  Agreement 
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Agreements").  The  M(X  and  SCCP 
Second  Restated  Agreements  are 
substantially  identical  in  form.  The 
NSCC  Second  Restated  Agreement  is 
substantially  in  the  same  form  with 
variations  reflecting  that  NSCC  will 
provide  OCC  with  a  daily  report 
identifying  all  securities  which  are 
eligible  for  settlement  through  NSCCs 
continuous  net  settlement  ("CNS") 
system. 

2.  The  Original  Agreements  and  the 
Changes  Made  by  the  Second  Restated 
Agreements 

(a)  Operation  and  continuing  use  of 
broker-to-broker  settlement  procedures. 
Prior  to  implementing  the  Ch'iginal 
Agreemep*''.  exercises  of  equity  options 
were  settled  broker-to-broker.  In  broker- 
to-broker  settlement,  upon  receipt  of  an 
equity  option  exercise  notice,  OCC 
would  issue  a  delivery  advice  to  the 
delivering  clearing  member  (i.e.,  the 
assigned  clearing  member  in  the  case  of 
a  call  or  the  exercising  clearing  member 
in  the  case  of  a  put)  and  to  the  receiving 
clearing  membor  (i.e.,  the  exercising 
clearing  member  in  the  case  of  a  call  or 
the  assigned  clearing  member  in  the 
case  of  a  put).  The  debvery  advice 
would  instruct  the  delivering  clearing 
member  to  make  delivery  of  the  seoirity 
underlying  the  exercised  option  directly 
to  the  receiving  clearing  member  and 
would  specify  the  address  at  which 
delivery  was  to  be  made  and  the 
exerdse  settlement  amount  to  be  paid. 
OCC  continues  to  have  rules  governing 
broker-to-broker  settlement.*  However, 
broker-to-broker  settlement  has  been 
largely  rep'.,  ced  by  settlement  through 
the  facilities  of  the  CCCs.  Under  the 
Second  Restated  Agreements,  OCC  will 
use  broker-to-broker  settlement  only  for 
exercises  and  assignments  of  eqtiity 
options  overlying  securities  which  are 
not  eligible  for  settlement  in  NSCC's 
continuous  net  settlement  system  ("CNS 
Securities")." 


«  OCC  RuIm  901-912. 

•  ~CNS  S«curitiw''  an  defined  only  In  (he  Usma 
o<  NSCCs  CNS  SysUm  tnd  not  in  tarm*  ot  the 
McuTities  that  ue  eligible  for  each  individual  CCCt 
continuoui  ne<  settlament  rystam.  The  definition  is 
new  lo  the  Second  Re«tated  Agreements  as  Is  the 
excluaion  o(  doo-CNS  Secuiitiee.  Both  of  these 
changes  ara  made  nacesMry  by  changes  to  OCC'i 
margin  rystam  which  changes  were  designed  to 
improve  the  margin  system's  ability  to  evaluate  and 
neutralite  OCCs  risk  donng  the  five  business  day 
period  between  the  axerdje  ted  settlament  of  an 
equity  optica.  (OCCs  margin  system  as  it  is  related 
to  these  filings  Is  discussed  in  detail  below  In  the 
section  on  OC^  rule  601.)  Becatise  all  securitiet 
underlying  eq  .  ry  options  issued  by  OCC  are 
ordinarily  CNS  Securities,  all  exercise  settlemeiits 
will  continue  to  be  settled  through  the  CCCs. 
However,  in  unusual  circumstances  in  which  an 
underlying  security  coeses  to  be  a  CNS  Security  or 
in  which  the  owners  of  an  undectylng  security 
become  enUtled  lo  an  additional  security  as  a  result 


(b)  Operations  of  the  original  options 
exercise  settlement  agreements.  After 
OCC  entered  Into  the  Original 
Agreements  with  the  CCCs,  OCC  began 
to  settle  the  great  majority  of  equity 
option  exercises  through  the  facilities  of 
the  CCCs.'  Each  clearing  member  was 
required  to  designate  a  COC  as  its 
designated  clearing  corporation  ("DCC") 
for  purposes  of  effecting  settlements  of 
exercises  of  equity  options.  Rather  than 
delivering  an  underlying  security 
broker-to-broker,  in  the  revised  system  a 
delivering  clearing  member  delivers  the 
security  to  and  receives  payment  of  the 
exercise  settlement  amount  from  its 
DCC.  A  receiving  clearing  member 
makes  payment  to  and  receives  the 
security  from  its  DCC.  If  the  delivering 
clearing  member  and  the  receiving 
clearing  member  have  designated  the 
same  CCC  as  their  DCCs,  all  deUveries 
and  receipts  of  securities  and  all 
payments  and  receipts  of  settlement 
monies  will  take  place  at  that  DCC  in 
accordance  with  its  settlement 
procedures.  If  the  delivering  clearing 
member  and  receiving  clearing  member 
have  designated  different  CCCs  as  their 
respective  DCCs,  the  DCC  for  the 
delivering  clearing  member  delivers  the 
security  to  and  receives  payment  from 
the  DCC  for  the  receiving  clearing 
member  in  accordance  with  the 
Interface  arrangements  between  the  two 
DCCs. 

The  Original  Agreements  provide  for 
a  five-day  settlement  period  for 
settlement  of  exercises  of  equity 
options.  The  date  of  the  exercise  and  the 
settlement  period  are  analogous  to  the 
trade  date  ("T")  and  settlement  period 
for  ordinary,  regular-way  stock  trades 
effected  on  a  stock  exchange.  OCC 
reports  the  exercises  and  assignments  of 
clearing  members  to  their  respective 
DCCs  during  the  night  of  T.  The  DCCs 
effect  settlement  on  the  fifth  business 
dayafterT('T+5"). 

tc)  Changes  made  by  the  second 
restated  agreements.  The  Second 
Restated  Agreements  alter  and 
supplement  the  provisions  of  the 
Original  Agreements  in  several  ways. 
The  most  important  modifications  are 
set  forth  below. 

(i)  Timing  of  the  effectiveness  of  the 
guarantees  of  the  correspondent 


clearing  corporations.  Section  4  of  each 
Original  Agreement  provides  that  if  the 
CCC  does  not  notify  OCC  prior  to  12 
Noon  Central  Time  (1  p.m.  Eastern 
Time)  on  T+4  that  the  CCC  has  ceased 
to  act  for  an  OCC  clearing  member 
which  had  designated  the  CCC  as  its 
DCC,  the  CCC  is  unconditionally 
obligated  as  of  that  time  to  complete  the 
settlement  of  the  exercise.  These 
provisions  were  in  accordance  with  the 
provisions  of  the  rules  of  the  CCCs  as  in 
effect  in  1978.  However,  each  CCC  has 
subsequently  amended  its  rules  to 
provide  that  the  CCC  will  be 
unconditionally  obligated  to  complete 
settlement  of  any  "locked-in"  trade  •  in 
any  security  eligible  for  settlement 
through  the  CCC's  continuous  net 
settlement  system.  The  CCC's 
guarantees  commence  at  midnight,  or  in 
the  case  of  MCC  at  11:59  p.m..  of  the 
day  the  trade  is  reported  to  its 
participants,  which  is  usually  T-»^l- 

Section  4(a)  of  each  Second  Restated 
Agreement  provides  that  the  CCC  will 
become  unconditionally  obligated  to 
effect  settlement  or  to  close  out  each 
exercise  and  assignment  of  equity 
options  overlying  CNS  Securities 
commencing  at  the  time  specified  by  the 
CCC's  rales  appUcable  lo  locked-in 
trades  in  securities  eUgible  for 
settlement  through  the  CCC's 
continuous  net  settlement  system.  This 
revised  provision  has  the  effect  of 
causing  options  exercises  and 
assignments  reported  by  OCC  to  the 
CCCs  during  the  night  of  T  to  become 
guaranteed  as  of  the  time  at  which  the 
CCCs  generally  become  obhgated  to 
effect  settlement  (i.e.,  usually  midnight 
at  the  end  of  T+1 ).»  OCC  Rule  913  is 
amended  to  state  expressly  that  OCCs 
direct  guarantee  to  the  clearing  member 
acting  on  behalf  of  the  holder  of  the 
option  terminates  at  the  time  that  the 
clearing  member's  DCC  becomes 
unconditionally  obligated  to  effect 
settlement  of  the  transaction.^o 


of  a  rights  oS«ring  or  other  extraordiaary 
transaction  and  that  additiotval  security  is  not  a 
CNS  Security,  exercise  senlement  may  be  effected 
entirely  or  partly  through  OCCs  broker- to-brok«r 
settlement  system.  A  new  Interpretation  .02  to  Rule 
913  reflects  that  ordinarily  only  CNS  Seciuities  vrJl 
be  delivered  in  settlement  of  stock  options  through 
the  facilities  of  the  CCCs. 

'  OCC  first  axecoted  Options  Exerdse  Settlement 
Agreements  with  each  of  Stock  Qeanng 
Corporation  (NSCC's  predecessor).  SCCF,  and  MOC 
In  1976. 


•  Locked-in  trades  are  trades  executed  through 
automated  order  routing  and  trade  execution 
systems.  Each  of  the  Secoiul  Restated  Agreements 
provides  that  exercises  and  assignments  of  options 
reported  by  OCC  lo  the  CCC  will  be  deemed  to  be 
locked-in  trades. 

•The  trade  guarantee  rules  of  the  CCCs  described 
in  the  text  have  been  approved  by  the  CommissioD 
on  a  lemporarv  basis.  Securities  Exchange  Act 
Release  No.  32547  (June  29. 19^).  S8  FR  26491. 
(File  Nos.  SR-NSCC-93-04.  SR-SCCP-93-02,  SR- 
MCC-93-02]  (order  granting  approval  until  lune  30, 
1994).  If  the  Commission  should  in  the  future 
decline  to  approve  these  rules,  OCC  and  the  CCCs 
will  need  to  revisit  the  question  of  the  point  in  time 
at  which  the  CCCj  guarantee  options  exercise 
settlements,  and  OCC  will  need  to  revisit  its 
procedures  for  settling  stock  option  exercises  and. 
in  particular,  make  adjustments  to  Its  margin 
system. 

>o  Section  4(a)  of  each  First  Restated  Agreement 
permitted  the  CCC  to  eliminate  an  exerdsa 


Federal  Register  /  Vol.  58.  No.  197  /  Thursday,  October  14.  1993  /  Notices 


(iij  Guarantee  by  OCC  to  each 
Correspondent  Clearing  Corporation 
Each  Second  Restated  Agreement 
provides  that  OCX  will  compensate  the 
CCC  for  losses  incurred  by  it  in  closing 
out  the  exercises  and  assignments  of  a 
defaulting  participating  member.  The 
amount  of  the  compensation  will  be  the 
smallest  of  the  "net  options  loss,"  the 
"net  overall  loss,"  or  the  "maximum 
guarantee  amount."  The  net  options  loss 
is  essentially  the  actual  net  loss 
incurred  by  the  CXX  in  closing  out 
exercises  and  assignments  of  options  to 
which  the  CCC  is  unconditionally 
obligated  at  the  time  of  the  default.  The 
net  overall  loss  is  essentially  the  actual 
net  loss  incurred  by  the  CCC  in  closing 
out  all  transactions  of  the  defaulting 
participating  member  to  which  the  CCC 
is  unconditionally  obligated  at  the  time 
of  the  default.  The  maximum  guarantee 
amount  is  essentially  the  sum  of  the 
mark-to-market  amounts.' i  positive  and 
negative,  for  all  options  exercises  and 
assignments  to  which  the  CCC  is 


transaction  from  its  f ystem  in  accordanca  with  its 
rules  aven  after  its  guarantee  had  attached  to  the 
transaction.  Although  this  could  have  occurred  only 
in  the  extremely  unlikely  event  thai  a  security  wtre 
to  cease  to  t>e  eligible  for  settlement  through  the 
continuous  net  settlement  system  of  the  CCC  during 
the  tiioe  remaining  until  actual  settlement  of  the 
transaction.  OCC  has  concluded  that  it  cannot 
efficiently  develop  a  margin  system  that  reflects  and 
neutralizes  OCC's  risk  exposure  if  a  CCC's 
guarantee  can  be  revoked  after  attaching  to  an 
exercise  transaction.  Accordingly,  each  Second 
Restated  Agreement  provides  that  the  CCC  will  not 
eliminate  any  exercise  transaction  of  options 
overlying  CNS  Securities  from  its  system  after  its 
guarantee  attaches. 

Section  4(b)  of  «acfa  First  Restated  Agreement 
provided  that  in  the  event  of  a  default  by  a 
participating  member  for  which  it  is  the  DCC,  the 
CCC  could  voluntarily  determine  to  complete 
settlement  of  transactions  with  respect  to  which  It 
had  not  yet  become  obligated  at  the  time  of  the 
default  (In  general,  a  participating  member  is  an 
entity  that  is  an  CXX  clearing  member  and  is  a 
member  of  the  CCC  that  it  h^  designated  as  its 
DCC.  The  defmition  is  discussed  further  below  in 
subsection  2(c)(iii).)  OCC  has  concluded  that  it 
cannot  efficiently  develop  a  margin  system  that 
reflects  and  oeutialites  OCC's  risk  exposure  if  the 
CCCs  have  the  right  to  make  this  voluntarv 
determination.  Accordingly,  each  Second  Restated 
Agreement  expresely  provides  that  the  CCC  will  not 
effect  seitlament  of  transactions  which  have  been 
reported  to  it  but  to  %vhich  it  has  not  yet  become 
obligated  at  the  time  of  a  default  of  a  participating 
member. 

>  >  The  term  mark-to-market  amount  is  denned  to 
mean  the  difference  between  the  exercise  price  of 
an  option  and  the  closing  price  of  the  underlying 
stock  OD  the  trading  day  immediately  preceding  the 
then  most  recently  completed  regular  morning 
settlement  of  the  participating  member  with  OCC. 

For  example,  if  a  participating  member  defaults 
prior  to  fte  opening  of  business  on  T+4  and  if  the 
participating  m«nt>er  has  not  made  regular  morning 
settlement  with  OCC  on  T*4  but  had  made  regular 
morning  settlement  with  OCC  on  1*3,  the  mark-to- 
market  amount  for  the  stock  underlying  the  option 
will  be  determined  as  of  the  close  of  trading  on  T'4-2. 


uncoxulitlonally  obligated  at  the  time  of 
the  defauh.** 

OCC's  guarantee  in  each  Second 
Restated  Agreement  does  not  cover  the 
exposure  of  the  CCC  to  losses  from 
exercise  and  assignment  settlements 
that  can  result  if  a  participating  member 
transfers  settlements  from  its  account  at 
the  CCC  to  the  account  of  any  other 
member  of  the  CCC,  including  another 
participating  member  or  another 
member  that  is  an  afhliate  of  the 
participating  member,  and  the  transferee 
member  defaults  on  its  obhgations  to 
the  OCC  with  respect  to  those 
settlements,  lliis  occurs  for  several 
reasons.  First,  OCC  will  not  be  a  party 
to  the  transfer  and  accordingly  will  not 
have  the  abihty  to  review  the  impact  of 
the  transfer  on  the  hnandal  condition  of 
the  transferee  member.  Second,  the 
three  prongs  of  the  computation  of 
OCC's  guarantee  obhgation  are  all 
premised  on  the  assumption  that  the 
negative  values  arising  from  short 
positions  of  a  participating  member  may 
be  offset  against  the  positive  values 
arising  from  the  long  positions  of  the 
participating  member.  This  assimiption 
may  not  hold  true  if.  for  example,  a 
participating  member  transfers  its  short 
positions  but  not  its  offeetting  long 
positions  to  the  account  of  another 
member  and  that  member  fails  to  make 
settlement. 

(Hi)  Permissible  arrangements  for 
effecting  settlement  through  a 
Correspondent  Clearing  Corporation. 
Each  Original  Agreement  con^mplated 
that  settlements  of  exercises  and 
assignments  would  be  effected  by 
participating  members  (ie.,  entities  that 
are  OCC  clearing  members  and  also 
participants  in  the  relevant  CCC).  The 
Original  Agreement  between  OCC  and 
NSCC  was  amended  in  1987  to  include 
Canadian  clearing  members. i^  Each 
Second  Restated  Agreement  retains  the 
basic  participating  member  settlement 
concept  and  contains  expanded 
provisions  addressing  situations 
particular  to  the  Canadian  clearing 
member  settlement  concept. 

In  addition,  each  Second  Restated 
Agreement  contains  provisions 
addressing  the  alternative  settlement 
arrangement  that  is  currently  described 


•'The  effect  of  the  maximum  guarantee  amount 
prong  is  to  cap  OCCs  exposure  at  an  amount  that 
should  be  covered  by  the  margin  deposits  collected 
by  OCC  and  that  should  at  least  be  equal  to  the  net 
of  the  in-the-money  amounts  for  all  exercises  and 
assignments  being  settled  throtigh  a  CCC  as  of  the 
close  of  trading  on  the  day  or  days  on  which  the 
exercises  were  effected. 

11  Canadian  clearing  members  are  daaring 
members  that  are  organized  in  Canada  and  that 
settle  exercises  and  assignments  of  equity  options 
through  the  facUiUes  of  the  CjtnaAian  D^ository  lor 
Securities  ("CDS"). 


in  OCC's  rules  in  which  ■  clearing 
member  appoints  another  clearing 
member  to  effect  settlement  on  its  behalf 
at  the  appointed  ciaaring  member's 
DCC.  Each  Second  Restated  Agreement 
also  contains  provisions  addressing  a 
new  alternative  settlement  arrangement 
under  which  an  OCC  clearing  member 
nominates  an  entity  that  is  not  an  OCC 
clearing  member  but  that  is  a  participant 
in  a  CCC  to  effect  settlement  on  its 
behalf. 

3.  Revised  Agreements  for  Appointing 
Clearing  Members  and  Appointed 
Clearing  Members 

In  connection  with  implementing  the 
Second  Restated  Agreements,  OCC  is 
revising  the  form  of  agreement  that  OCC 
requires  from  each  clearing  member  that 
appoints  another  clearing  member  to  act 
for  it  for  purposes  of  settling  exercises 
and  assignments  of  equity  options.  The 
most  important  purpose  of  the  revisions 
is  to  cause  the  appointing  clearing 
member  to  acknowledge  expressly  that 
its  obligations  to  OCC  with  respect  to 
settlements  of  exercises  and 
assignments  are  not  satisfied  until  its 
appointed  clearing  member  has  satisRed 
its  obligations  to  its  DCC  arising  from 
those  exercises  and  assignments  and, 
accordingly,  that  the  uses  that  OCC  may 
make  of  the  appointing  clearing 
member's  margin  deposits  and  other 
assets  include  the  satisfaction  of  any 
obligation  to  the  DCC  incurred  by  OCC 
as  a  result  of  the  DCC's  settlement  of  the 
appointing  clearing  member's  exercises 
and  assignments. 

4.  New  Agreement  for  Canadian 
Clearing  Members  That  Settle  Through 
CDS 

In  connection  with  implementing  the 
Second  Restated  Agreements,  OCC  also 
will  require  each  Canadian  clearing 
member  that  settles  through  CDS  to 
execute  t  new  agreement.  The  primary 
purpose  of  the  new  agreement  is  to 
cause  each  such  clearing  member  to 
acknowledge  expressly  that  the 
obligations  of  the  Canadian  clearing 
member  to  OCC  with  respect  to 
settlement  of  exercises  and  assignments 
are  not  satisfied  imtil  CDS  has  satisfied 
its  obligations  arising  from  those 
exercises  and  assignments  to  the  DCC  of 
the  clearing  member,  and,  accordingly, 
that  the  uses  that  OCC  may  make  of  the 
Canadian  clearing  member's  margin 
deposits  and  other  assets  include  the 
satisfaction  of  any  obligation  to  the  DCC 
incurred  by  OCC  as  •  result  of  the  DOC's 
settlement  of  the  Canadian  clearing 
member's  exercises  and  assignments 
through  DCS.  The  agreement  also  causes 
the  Canadian  ciaaring  member  to 
acknowledge  that  it  will  be  deemed  not 
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to  have  designated  a  DCC  for  purposes 
of  OCC's  rules  if  CDS  at  any  time  should 
cease  to  be  a  participant  in  good 
standing  of  a  CCC.  The  new  agreement 
is  designed  to  make  it  as  parallel  as 
possible  in  form  and  content  to  the 
appointing  clearing  member  agreement 
and  the  nominating  clearing  member 
agreement.'* 

5.  New  Agreement  for  Nominating 
Clearing  Members  and  Nominated 
Correspondents 

The  new  agreement  to  be  used  by  a 
nominating  clearing  member  that 
appoints  a  nominated  correspondent 
parallels  the  existing  agreement  that  is 
used  by  an  appointing  clearing  member 
that  appoints  an  appointed  clearing 
member  but  differs  in  two  respects  to 
accommodate  the  differences  in  the 
nominated  correspondent  settlement 
arrangement.  First,  the  new  agreement 
requires  the  nominating  clearing 
member  to  not  only  appoint  its 
nominated  correspondent  but  also  to 
designate  the  CCC  through  which  its 
settlements  are  to  be  made."  Second, 
the  new  agreement  requires  that  the 
DCC  of  the  nominating  clearing  member 
acknowledge  the  appointment  of  the 
nominated  correspondent.  This 
additional  acknowledgement  is 
appropriate  because  OCC  will  report 
exercises  and  assignments  of  each 
nominating  clearing  member  to  the  DCC 
of  the  nominating  clearing  member 
using  the  CX^C  clearing  member  number 
of  the  nominating  clearing  member.i" 
Therefore.  OCC  needs  to  be  assured  by 
the  DCC  that  the  DCC  is  aware  of  the 
appointment  of  the  nominated 
correspondent  and  is  prepared  to 
recognize  that  settlements  reported  to  it 
under  the  OCC  clearing  member  number 
of  the  nominating  clearing  member  are 
to  be  processed  for  the  account  of  the 
nominated  correspondent. 

The  need  to  accommodate  the 
nominating  clearing  member  alternative 


i«  NSCC  1*  the  only  CCC  of  which  CDS  i» 
curranily  a  participant  Accordingly,  Canadian 
clearing  members  that  wish  to  settle  through  CDS 
will  be  required  to  select  NSCC  as  their  DCC. 
However,  provisiotu  relating  to  Canadian  clearing 
members  that  settle  through  CDS  also  are  included 
in  the  MCC  Second  Restated  Agreement  and  the 
SCCP  Second  Restated  Agreement  in  order  to 
preserve  the  similarity  of  the  three  Second  Restated 
Agreements  as  iar  as  possible  and  in  order  to 
accommodate  the  possibility  that  MCC  or  SCCP 
may  enter  into  a  relationship  with  CDS  at  some 
time  in  the  future. 

!•  In  contrast,  an  appointing  clearing  member  is 
not  required  to  designate  a  DCC  because  settlement 
i*  effected  through  the  DCC  of  the  appointed 
clearing  member. 

>*In  contrast,  OCC  reports  exercises  and 
assignments  of  each  appointing  clearing  member  to 
the  DCC  of  the  appointed  clearing  member  using 
the  CXX  clearing  member  number  of  the  appointed 
clearing  member. 


settlement  arrangement  came  to  OCC's 
attention  as  a  result  of  a  review  of  the 
records  of  OCC  and  NSCC  relating  to 
settlements  of  options  exercises  and 
assignments.  In  the  course  of  that 
review,  it  was  determined  that  NSCC's 
procedures  permitted  an  NSCC 
participant  that  is  not  an  OCC  clearing 
member  but  that  is  affiliated  with  two 
OCC  clearing  members,  neither  of  which 
is  an  NSCC  participant,  to  effect 
settlement  of  options  exercises  and 
assignments  on  behalf  of  the  two  OCC 
clearing  members.  After  considering  the 
arrangement.  OCC  has  determined  that 
it  does  not  create  any  unusual  risk  for 
OCC  or  for  the  system  for  settling 
options  exercises  and  assignments.  OCC 
also  has  determined  that  such  an 
arrangement  will  not  involve  any 
additional  risk  to  OCC  or  to  the  system 
even  if  the  entities  involved  are  not 
affiliated.  Accordingly.  OCC  has 
concluded  that  such  arrangements 
should  be  expressly  described  in  and 
permitted  by  its  By-Laws  and  Rules. 

Structurally,  the  nominated 
correspondent  settlement  arrangement 
is  more  similar  to  the  CDS  settlement 
arrangement  than  to  the  appointed 
clearing  member  settlement 
arrangement.  As  in  the  CDS 
arrangement,  the  nominating  clearing 
member  (the  counterpart  to  the 
Canadian  clearing  member  in  the  CDS 
settlement  arrangement)  must  designate 
a  CCC  as  its  designated  clearing 
corporation,  but  the  nominating  clearing 
member  does  not  have  to  be  a 
participant  in  good  standing  of  the  CCC 
that  it  designates.  As  in  the  CDS 
arrangement,  the  nominated 
correspondent  (the  counterpart  to  CDS 
in  the  CDS  settling  arrangement)  must 
be  a  participant  in  good  standing  of  the 
CCC  designated  by  the  nominating 
clearing  member.  In  addition,  as  in  the 
CDS  arrangement,  the  nominating 
clearing  member  is  deemed  to  be  the 
delivering  or  receiving  clearing  member, 
as  the  case  may  be.  for  purposes  of  Rule 
913.  and  accordingly,  it  is  the  recipient 
of  deUvery  advices  made  available  by 
OCC." 

In  the  nominated  correspondent 
settlement  arrangement,  OCC  will 
collect  margin  throughout  the 
settlement  period  from  the  nominating 
clearing  member.  In  the  event  that  a 
nominated  correspondent  were  to 
default  on  its  obligations  to  the  CCC 
designated  by  the  nominating  clearing 
member,  OCC  will  use  the  margin 


I'  In  contrast  Rule  913(f)  provides  that  tha 
appointed  clearing  member  is  deemed  to  be  the 
delivering  or  receiving  clearing  member,  as  the  case 
may  be,  and  accordingly,  the  appointed  clearing 
member  is  the  recipient  of  delivery  advices  made 
available  by  OCC 


deposits  and  other  assets  of  the 
nominating  clearing  member  to  satisfy 
any  resulting  obligation  to  the  CCC 
incurred  by  OCC  in  accordance  with  the 
applicable  Second  Restated  Agreement. 

6.  Changes  in  OCC's  By-Laws  and  Rules 
In  connection  with  implementing  the 
Second  Restated  Agreements.  OCC  is 
making  various  changes,  many  of  which 
are  technical  in  nature,  to  its  By-Laws 
and  Rules.  The  substantive  changes 
consist  of  the  following. 

Paragraphs  1(a)  and  5(a)  of  Article  VIII 
of  the  By-Laws  are  amended  primarily 
to  make  clear  that  OCC  may  apply  the 
clearing  fund  deposit  of  a  clearing 
member  to  satisfy  any  obligation 
incurred  by  OCC  to  a  CCC  as  a  result  of 
the  failure  of  the  clearing  member,  its 
appointed  clearing  member,  its 
nominated  correspondent,  or  CDS  in  the 
case  of  a  Canadian  clearing  member  to 
perform  an  obligation  to  the  CCC  arising 
from  exercise  and  assignment 
settlements.  Amendments  are  also  made 
to  make  clear  that  the  order  in  which 
clearing  fund  deposits  will  be  applied  is 
the  same  as  in  other  circumstances  in 
which  OCC  is  forced  to  draw  on  the 
clearing  fund. 

Rule  212  is  amended  to  state 
expressly  that  any  Canadian  clearing 
member  that  settles  through  CDS  does 
not  need  to  be  a  participant  in  a  CCC. 
Rule  212  is  also  amended  to 
accommodate  the  nominated 
correspondent  settlement  concept. 
Rule  305(b)  is  amended  to  state 
expressly  that  OCC's  Chairman  and 
President  have  the  same  authority  to 
impose  restrictions  with  respect  to  a 
clearing  member's  activities  as  an 
appointed  clearing  member  as  those 
officials  have  with  respect  to  a  clearing 
member's  other  activities.  A  new 
Interpretation  .10  is  added  to  Rule  305 
to  state  expressly  that  the  difficulty  of 
a  clearing  member,  its  appointed 
clearing  member,  its  nominated 
correspondent,  or  CDS  in  meeting  its 
obligations  to  the  DCC  as  designated  by 
the  clearing  member  or  its  appointing 
clearing  member  will  be  grounds  for 
OCC's  Chairman  or  President  to  impose 
restrictions  pursuant  to  the  rule. 

Rule  601,  which  sets  forth  OCC's 
margin  requirements  for  equity  options, 
is  being  amended  to  provide  that  for 
margin  purposes  equity  options  will  be 
treated  as  being  in  one  of  two  product 
groups.  One  product  group,  the  DCC- 
guaranteed  product  group,  will  consist 
of  all  exercised  equity  options  for  which 
the  DCC's  have  guaranteed  to  deliver 
and  receive  the  underlying  CNS 
Securities  in  settlement  of  the  exercise 
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and  assignments.  i«  The  other  product 
group,  the  non-DCC-guaranteed  product 
group,  will  include  aJl  oAer  equity 
options  (i.e.,  all  open  positions,  all 
exercised  and  assigned  options  that 
overlie  CNS  Securities  where  delivery 
and  receipt  of  the  CNS  Securities  has 
not  yet  been  guaranteed  by  the  DCCs, 
and  all  exercised  and  assigned  options 
that  overlie  non-CNS  Securities.  The 
non-DCC-guaranteed  product  group  also 
will  include  all  stock  loan  and  borrow 
positions. 

Rule  601  also  is  being  amended  to 
state  that  any  margin  requirement  for 
the  non-DCC-guaranteed  product  group 
in  firm  accounts  and  in  market-makers' 
and  specialists'  accounts  will  not  be 
reduced  by  the  value  of  any  mai^in 
credit  arising  from  the  DCC-guaranteed 
product  group.  The  purpose  of  this 
change  is  to  assure  that  CX^C  gives  no 
margin  credit  for  value  which  will  be 
controlled  by  a  CCC  and  which  OCC 
mi^t  be  unable  to  recover  in  the  event 
that  it  suspends  a  clearing  member.  Rule 
601  does  continue  to  permit  OCC  to  use 
any  margin  credit  arising  from  a  clearing 
member's  non-DCC-guaranteed  options 
positions  in  firm  accoxmts  and  market- 
makers'  and  specialists'  accounts  to 
reduce  the  clearing  member's  margin 
requirement  arising  form  the  DCC- 
guaranteed  product  group." 

Rule  601 18  also  being  amended  to 
permit  OCC  to  hold  a  clearing  member's 
margin  for  an  extra  day  if  OCC  receives 


»Ili  circumstaDCM  in  which  Lha  security 
originally  underlying  an  axarcijad  option  is  a  CNS 
Secunty  and  owaers  of  that  »ecurity  have  become 
entitled  to  receive  an  additional  security  which  is 
not  a  CNS  Security,  OCCs  margin  system  will  treat 
the  option  as  being  in  the  DCC-guaranteed  product 
group  after  the  debvery  and  receipt  of  the  CNS 
Security  has  been  guaranteed  by  the  DCCs  for  the 
two  clearing  members.  This  margin  treatment  does 
not  precisely  reflect  the  actual  settlement  of  the 
exerciM  of  auch  an  option  because  ordinarily  the 
CNS  Security  will  be  delivered  through  the 
facilities  of  the  CCCs  while  the  additional  non-CNS 
Security  will  be  delivered  through  OCC's  broker-to- 
broker  settlement  sytteoi  Howevar.  this  margin 
treatment  is  dictated  by  the  constraints  of  OCC's 
margin  system  which  without  extensive  and 
expensive  modification  carmot  decompose  an 
options  exercise  into  two  components  and  treat  one 
component  as  being  in  the  EKX -guaranteed  claaa 
group  and  the  other  component  as  being  in  the  non- 
DCC-guaranteed  claas  group.  OCC  has  concluded 
that  this  discrepancy  between  its  margin  system 
and  its  settlement  system  is  unlikely  in  any 
reasonably  foreseeable  circumstances  to  result  in  a 
risk  to  OCC  that  is  inadequately  covered  by  clearing 
members'  margin  deposits  and  by  the  other 
elements  of  OCC's  risk  reduction  systems. 

"OCC's  initial  filing  proposed  amending  Rule 
601  to  separate  stock  options  into  two  product 
groups,  but  the  separation  was  between  open 
positions  and  exercised  positioDs.  The  separation  as 
revised  in  OCC  Amendment  No.  2  more  accurately 
isolates  those  exercised  stock  options  which  CXX; 
might  be  unable  to  recover  the  value  in  the  event 
of  a  clearing  member  suspension  and.  therefore, 
allows  OCC  to  better  neutralize  its  risk  exposure  to 
exercised  assigned  stock  options. 


a  notice  from  the  clearing  member's 
DCC  that  the  clearing  member  or  its 
appointed  clearing  member,  its 
nominated  correspondent,  or  CDS,  in 
the  case  of  a  Canadian  clearing  member, 
has  not  performed  an  obligation  to  the 
DCC.  This  change  is  necessary  to  enable 
OCC  to  comply  with  the  Second 
Restated  Agreements  which  provide  that 
if  (1)  the  DCC  notifies  OCC  prior  to  6 
a.m.  Central  Time  (7  a.m.  Eastern  Time) 
on  T+6  that  a  participating  member, 
appointed  clearing  member,  nominated 
correspondent,  or  CDS  has  not  fulfilled 
its  settlement  obligations  with  the  DCC 
and  (2)  the  DCC  notifies  OCC  prior  to  4 
p.m.  Central  Time  (5  p.m,  Eastern  Time) 
on  T-i-6  that  it  has  ceased  to  act  with 
respect  to  the  entity,  the  DCC  may  still 
call  on  OCC's  guarantee. 

OCC  Rule  608,  which  describes  when 
margin  may  be  withdrawn,  is  being 
amended  to  state  expressly  that  the 
Chairman  or  President  of  OCC  may 
refuse  to  authorize  the  withdrawal  of 
margin  for  any  of  the  same  reasons  that 
would  cause  such  officials  to  require  t^ 
deposit  of  intra-day  margin  pursuant  to 
OCC's  Rule  609.  The  purpose  of  the 
change  is  to  eliminate  a  possible 
misreading  of  Rules  608  and  609  as 
requiring  OCC  to  permit  a  withdrawal  of 
margin  deposits  before  OCC  can  require 
the  deposit  of  intra-day  margin  pursuant 
to  Rule  609, 

OCC  Rule  913,  which  governs 
settlements  through  the  CCCs,  is  being 
revised.  Paragraph  (a)  is  being  amended 
to  state  expressly  that  each  Canadian 
clearing  member  that  appoints  CDS  and 
each  nominating  clearing  member  that 
appoints  a  nominated  correspondent 
must  designate  a  DCC,  but  neither  need 
be  a  participant  in  good  standing  of  the 
DCC. 

Paragraph  (c)  is  being  amended  to 
state  that  OCC  shall  be  deemed  to  have 
made  full  settlement  with  respect  to  the 
exercise  and  assignment  of  an  equity 
option  at  the  time  when  the  DCCs  for 
the  concerned  clearing  members  are 
imconditionally  obligated  to  complete 
the  transaction  and  that  thereafter  OCC 
will  have  no  obligation  with  respect  to 
the  transaction  except  for  any  obligation 
OCC  may  have  to  the  DCCs  under  their 
respective  Second  Restated  Agreements. 
Paragraph  (c)  continues  to  provide  that 
the  rights  and  obligations  of  the  two 
clearing  members  will  be  governed  by 
the  rules  of  their  respective  DCCs  after 
the  guarantees  of  the  EKXs  become 
effective. 

Paragraph  (f)  is  being  amended  to 
expressly  state  that  after  notice  of 
revocation  is  received  by  OCC,  the 
appointment  of  an  appointed  clearing 
member  remains  effective  with  respect 
to  each  exercise  and  assignment 


occuiring  prior  to  the  effective  date  of 
revocation  imtil  the  settlement  of  all 
such  exercises  and  assignments  are 
completed.  Language  also  is  being 
addec  which  states  that  reports  made 
available  to  an  appointed  clearing 
member  will  be  deemed  to  have  been 
made  available  to  the  appointing 
clearing  member  at  the  same  time  they 
are  made  available  to  an  appointed 
clearing  member  for  purposes  of  OCC'i 
Rule  208.20 

New  paragraph  (g)  is  being  added  to 
Rule  913  to  describe  the  nominated 
correspondent  settlement  arrangement. 
New  paragraph  (h)  is  being  added  to 
describe  the  CDS  settlement 
arrangement. 

New  paragraph  (j)  is  being  added  to 
Rule  913  to  state  expressly  5iat: 

(1)  The  obligations  of  a  clearing 
member  with  respect  to  the  settlement 
of  any  securities  contract  arising  out  of 
an  exercised  and  assigned  option 
contract  t)eing  settled  through  a  DCC 
will  not  be  deemed  to  be  completed 
xmtil  settlement  is  completed  with  the 
DCC  and  imtil  OCC  has  no  further 
responsibility  to  the  DCC  with  respect  to 
such  securities  contract; 

(2)  OCC's  guarantee  to  a  DCC  of  the 
performance  obligation  of  a  clearing 
member  ■with  respect  to  the  securities 
contract  arising  out  of  an  exercised  and 
assigned  option  contract  is  part  of  the 
securities  contract;  and 

(3)  That  any  clearing  member  that 
fails  (or  whose  appointed  tdearing 
member  of  nominated  correspondent 
fails  or  on  behalf  of  which  CDS  fails)  to 
complete  performance  of  its  obligations 
imder  any  such  securities  contract  is 
obligated  to  reimbtirse  OCC  for  any 
resuhing  payments  made  by  OCC  to  the 
DCC. 

An  essential  purpose  of  paragraph  (j) 
is  to  make  clear  that  any  payment  made 
by  OCC  pursuant  its  guarantee  to  a  DCC 
will  be  pursuant  to  and  for  the  purpose 
of  liquidating  securities  contracts 
arising  out  of  exercised  option  contracts. 
Accoidingly.  under  the  special 
provisions  of  the  Bankruptcy  Code  that 
protect  the  cloee-out  activities  of 
securities  clearing  agencies,  such 
payments  by  OCC  should  not  be  subject 
to  attack  by  the  trustee  for  a  bankrupt 
clearing  member.  A  second  purpose  of 
the  paragraph  is  to  make  clear  that  a 
clearing  member  that  causes  OCC  to 
make  a  guarantee  payment  to  the 
clearing  member's  DCC  will  have  a 
continuing  obligation  to  OCC  to 
reimburse  OCC  for  the  payment.  This 


20  Rule  208  states  that  the  bilure  of  a  clearing 
member  lo  advise  OCC  on  the  business  day  on 
which  a  report  is  made  available  of  any  item 
requiring  change  constitutes  a  waiver  of  the  clearing 
member's  right  to  have  the  report  dianged. 
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provision  in  conjunction  with  the 
section  of  OCC's  By-Laws  that  describes 
OCC's  hen  on  clearing  member  assets 
makes  it  clear  that  OCC  may  satisfy  the 
clearing  member's  obligation  out  of 
assets  that  are  subject  to  OCC's  hen 
which  are  maintained  in  either  the 
clearing  member's  firm  account  or  in  the 
account  where  the  obhgation  originated. 
A  new  Interpretation  ,02  is  being  added 
to  Rule  913  to  state  that  OCC  ordinarily 
will  effect  settlement  of  exercised  stock 
options  overlying  CNS  Securities 
through  the  facilities  of  the  CCCs. 

Rule  1102  is  being  amended  to  state 
that  OCC  may  suspend  a  clearing 
member  if  its  appointed  clearing 
member,  its  nominated  correspondent, 
or  CDS,  in  the  case  of  a  Canadian 
clearing  member  that  settles  through 
CDS,  is  in  default  of  any  delivery  of 
funds  or  securities  to  its  DCC.  The 
phrase  in  Rule  1102  that  cxirrently  states 
that  OCC  may  suspend  a  clearing 
member  if  the  suspension  is  necessary 
for  the  protection  of  OCC,  other  clearing 
members,  creditors,  or  investors  is  being 
modified  to  refer  to  OCC,  other  clearing 
members,  or  the  general  public  in  order 
to  conform  this  language  to  the  language 
used  elsewhere  in  OCC's  rules. 

Rule  1107  is  being  amended  to  state 
that  following  the  default  of  a  clearing 
member,  OCC  will  deliver  the  clearing 
member's  securities  that  have  been 
deposited  in  specific  deposits  and  in 
escrow  deposits  to  the  clearing 
member's  DCC.  This  change  is  required 
to  enable  OCC  to  comply  with  the 
provisions  of  the  Second  Restated  - 
Agreements  which  require  OCC  to 
deUver  such  deposits  to  the  DCC  of  a 
suspended  clearing  member  against 
payment  by  the  DCC  of  the  appropriate 
exercise  settlement  amounts. 

A  new  paragraph  (c)  is  being  added  to 
Rule  1107.  Paragraph  (c)  states  that  if 
OCC  incurs  an  obhgation  to  a  DCC  as  a 
result  of  exercised  and  assigned  option 
contracts  of  a  suspended  member,  OCC 
may  use  the  funds  of  the  suspended 
clearing  member  that  are  subject  to 
OCC's  control  to  satisfy  the  obhgation. 

7.  Statutory  Basis  for  the  Proposed  Rule 
Changes 

OCC  beUeves  the  proposed  rule 
change  is  consistent  with  the  purposes 
and  requirements  of  section  17A  of  the 
Act  2»  because  it  enhances  the  system 
used  by  OCC  to  effect  settlement  of 
exercises  and  assignments  of  equity 
options,  hi  particular,  the  proposed  rule 
change  provides  that  the  CCCs  will 
guarantee  settlements  of  exercises  of 
equity  options  overlying  CNS  Secxirities 
at  an  earlier  time  in  the  settlement  cycle 


11 15  U.S.C  78q-l  (19«8). 


and  provides  that  OCC  will  provide  the 
CCCs  with  a  back-up  guarantee  of 
performance  of  exercised  and  assigned 
options.  The  effect  is  to  reduce  the  need 
for  the  CCCs  to  hold  security  deposits 
covering  settlements  that  are  also 
covered  by  margin  deposited  with  OCC 
and  to  improve  the  efficiency  of  the 
equity  option  exercise  settlement  system 
without  increasing  the  risk  to  OCC  and 
the  CCCs.  hi  addition,  the  proposed  rule 
change  improves  the  description  in 
OCC's  rules  of  the  alternatives  currently 
available  for  effecting  settlement  of 
stock  options  and  makes  the  nominated 
correspondent  alternative  available. 

B.  Self-Regulatory  Organizations' 
Statement  on  Burden  on  Competition 

OCC.  NSCC.  SCCP.  and  MCC  do  not 

believe  that  the  proposed  rule  changes 
will  impose  any  burden  on  competition. 

C.  Self-Regulatory  Organizations' 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members.  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  sohcited  by  OCC, 
NSCC.  SCCP,  or  MCC  with  respect  to 
the  proposed  rule  changes,  and  none 
have  been  received. 

m.  Date  of  EfTectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
pubhcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  tiie  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubhshes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 


those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
offices  of  OCC.  NSCC,  SCCP.  and  MCC. 
All  submissions  should  refer  File  Nos. 
SR-OCC-92-05.  SR-NSCC-91-G7,  SR- 
SCCP-92-01,  and  SR-MCC-92-02  and 
should  be  submitted  by  November  4, 
1993. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc  93-25151  Filed  10-13-93;  8:45  ami 

BILUNO  CODE  (010-01-M 


DEPARTMENT  OF  STATE 

[Public  Notice  1876] 

Shipping  Coordinating  Committee, 
Subcommittee  on  Safety  of  Life  at  Sea 
Working  Group  on 
Radiocommunications;  Meeting 

The  Working  Group  on 
Radiocommimications  of  the 
Subcommittee  on  Safety  of  Life  at  Sea 
will  conduct  open  meetings  at  9:30  a.m. 
on  December  15, 1993.  These  meetings 
will  be  held  in  the  Department  of 
Transportation  Headquarters  Building, 
400  Seventh  Street,  SW..  Washington, 
DC  20950. 

The  purpose  of  this  meeting  is  to 
discuss  the  outcome  of  the  39th  Session 
of  the  International  Maritime 
Organization  (IMO)  Subcommittee  on 
Radiocommimications  which  is 
scheduled  for  November  29  through 
December  3, 1993.  at  the  IMO 
headquarters  in  London,  England. 

Agenda  items  include  decisions  of  the 
39th  Session,  primarily  related  to  the 
implementation  of  the  Global  Maritime 
Distress  and  Safety  System  (GMDSS). 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room. 

For  further  information  and  meeting 
room  niunber.  contact  Mr.. Ronald  J. 
Grandmaison.  U.S.  Coast  Guard 
Headquarters  (G-TTM).  2100  Second 
Street.  SW.,  Washington.  DC  20593- 
0001.  Telephone:  (202)  267-1389. 


"17  CFR  200.3(>-3(a)(12)  (19«2) 
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Dated:  September  27, 1993. 
Mu-ie  Murray, 

Executive  Secretary,  Shipping  Coordinating 

Committee. 

(FR  Doc.  93-25127  Filed  10-13-93;  8:45  am] 

BlUJNa  CODE  4710-Or-M 

[Public  Notice  1882] 

Shipping  Coordinating  Committee, 
Subcommittee  on  Ocean  Dumping; 
Meeting 

The  Subcommittee  on  Ocean 
Dumping  of  the  Shipping  Coordinating 
Committee  will  hold  an  open  meeting 
on  October  29. 1993  from  1  p.m.  to  3 
p.m.  to  obtain  public  comment  on  the 
issues  to  be  addressed  November  8-12, 
1993  at  the  Sixteenth  Consultative 
Meeting  of  the  Contracting  Parties  to  the 
London  Convention  of  1972,  which 
regulates  ocean  dumping. 

The  meeting  will  be  held  at  the 
Environmental  Protection  Agency, 
Waterside  Mall,  401  M  Street.  SW.. 
Washington.  DC  20460.  in  Conference 
Room  17  of  the  Washington  Information 
Center.  Interested  members  of  the  public 
are  invited  to  attend,  up  to  the  capacity 
of  the  room. 

For  further  information,  please 
contact  Mr.  John  Lishman,  Oceans  and 
Coastal  Protection  Division,  telephone 
(202)  260-8448. 

Dated:  October  4, 1993. 
GeofiEr«y  Ogden, 

Chairman,  Shipping  Coordinating  Committee. 
[FR  Doc.  93-25195  Filed  10-13-93;  8:45  am) 

BILUNO  CODE  471(M)»-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Announcing  the  Third  Meeting  of  the 
Motor  Vehicle  Titling,  Registration,  and 
Salvage  Advisory  Committee 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Meeting  announcement. 

SUMMARY:  This  notice  announces  the 
third  meeting  of  the  Motor  Vehicle 
Titling.  Registration,  and  Salvage 
Advisory  Committee.  The  Committee 
was  established  as  required  by  section 
140  of  the  Anti  Car  Theft  Act  of  1992. 
Public  Law  102-519,  and  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  for  the  purpose  of  studying 
problems  related  to  motor  vehicle 
titling,  registration,  and  controls  over 
motor  vehicle  salvage  which  may  affect 
the  motor  vehicle  theft  problem.  The 


Committee  will  develop  and  submit  a 
report  to  the  President,  the  Congress, 
and  the  chief  executive  of  each  State 
concerning  the  results  of  this  study, 
which  will  include  recommendations  to 
solve  these  problems.  At  this  meeting 
the  Committee  will  discuss  uniform 
state  titling  procedures  necessary  to 
ensure  that  titles  for  damaged  motor 
vehicles  are  properly  branded;  flood 
damaged  vehicles;  and  the  need  for 
enforcement  mechanisms. 
DATE  AND  TIME:  The  meeting  is 
scheduled  to  begin  at  10  a.m.  on 
Monday.  October  25. 1993.  and 
conclude  at  4  p.m.  on  Tuesday,  October 
26. 1993. 

ADDRESS:  The  meeting  on  Monday. 
October  25, 1993,  will  be  held  in  room 
2230,  and  the  meeting  on  Tuesday, 
October  26, 1993,  will  be  held  in  rooms 
4436-4438  of  the  Department  of 
Transportation  Building,  which  is 
located  at  400  Seventh  Street,  SW.. 
Washington.  DC. 

SUPPLEMENTARY  INFORMATION:  In  April 
1993,  the  Motor  Vehicle  Titling. 
Registration,  and  Salvage  Advisory 
Committee  was  established  as  required 
by  section  140  of  the  Anti  Car  Theft  Act 
of  1992.  Public  Law  102-519.  The 
purpose  of  the  Committee  is  to  study 
problems  which  relate  to  motor  vehicle 
titling,  registration,  and  vehicle  salvage 
controls,  including  the  lack  of 
uniformity  in  State  laws,  which  may 
contribute  to  motor  vehicle  theft  and 
fraud  problems. 

The  Committee  will  prepare  a  report 
containing  the  results  of  the  study, 
including  appropriate  recommendations 
to  solve  the  problems  identified.  The 
report  shall  be  submitted  to  the 
President,  the  Congress,  and  to  the  chief 
executive  officer  of  each  State  not  later 
than  April  1994. 

This  meeting  is  open  to  the  public; 
however,  participation  will  be    . 
determined  by  the  Committee 
Chairperson. 

A  public  reference  file  (P.F.  93-001) 
has  been  established  to  contain  products 
of  the  Committee  and  will  be  open  to 
the  public  during  the  hours  of  9:30  a.m. 
to  4  p.m.  at  the  National  Highway 
Traffic  Safety  Administration's 
Technical  Reference  Division  in  room 
5108  at  400  Seventh  Street,  SW.. 
Washington.  DC  20590.  telephone  (202) 
366-2678. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Morse.  Odometer  Fraud 
Staff.  Office  of  the  Associate 
Administrator  for  Enforcement,  National 
Highway  Traffic  Safety  Administration. 
NEF-20,  room  5321.  400  Seventh  Street. 
SW..  Washington,  DC  20590,  phone: 
202-366-4761. 


Issued  on:  October  8. 1993. 
William  A.  BoeUy, 

Associate  Administrator  for  Enforcement. 
(FR  Doc.  93-25217  Filed  10-13-93;  8:45  am) 

WLUNO  COOC  4t10-«»-M 


Research  and  Special  Programs 
Administration 

Applications  for  Modification  of 
Exemptions  or  Applications  To 
Become  a  Party  to  an  Exemption 

AGENCY:  Research  and  Special  Programs 
Administration,  DCfT. 

ACTION:  List  of  applications  for 
modification  of  exemptions  or 
applications  to  become  a  party  to  an 
exemption. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
apphcation  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.,  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "X"  denote  a 
modification  request.  Apphcation 
numbers  with  the  suffix  "P"  denote  a 
party  to  request.  These  appUcations 
have  been  separated  from  the  new 
applications  for  exemptions  to  facilitate 
processing. 

DATES:  Comments  must  be  received  on 
or  before  October  29, 1993. 

ADDRESS  COMMENTS  TO:  Dockets  Unit, 
Research  and  Special  Programs, 
Administration.  U.S.  Department  of 
Transportation.  Washington.  DC  20590. 

Comments  should  refer  to  the 
apphcation  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 

FOR  FURTHER  INFORMATION: 

Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit,  room 
8426,  Nassif  Building,  400  7th  Street 
SW.,  Washington.  DC 
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Modl- 

flcalon 

AppUcatton 
^4o. 

Applicant 

of«x- 

•mp. 

tion 

7954-X 

AJf  Products  and 
Chemicals.  Inc.,  AJ- 
Icrrtown,  PA  (S«e 
Footnote  1) 

7954 

9723-X 

Herttage  Transport, 
tnc..  Indianapoiis.  IN 
(See  Footnote  2). 

9723 

11041-X 

Aaro(et  Propulsion  tX- 
vtelon  (APO),  Sac- 
raniento.  CA  (See 
Footnote  3). 

11041 

11119-X 

U.S.  Chemical  and 
Plastics  Co..  Inc.. 
Canton.  OH  (See 
Footnote  4). 

11119 

AppHcation 
No. 


(1)  To  modily  exemption  to  orovWe  tor 
nitrogen  trifljoride,  classed  as  OMslon  2.2,  as 
an  addttloral  commodity  to  be  transported  in 
DOT  speciiicatlon  cylinders. 

(2)  To  modtfy  exemptran  to  provide  tor  ratt 
as  wi  additlonai  mode  of  transportation  tor  use 
in  trarMoorttng  lab  packs. 

(3)  To  T9tssu9  exemption  ortolnaily  Issued 
on  an  emergency  basts  to  autnorze  certain 
Class  9  material  to  be  shipped  in  cargo  tanks. 

(4)  To  retesue  exenription  origina.Ty  issued 
on  an  emerger>cy  basis  to  authonze  certain 
Ofijank:  pertuodes  to  be  shipped  as  limited 
Quantities/consumer  commodities  when  the 
Inside  containers  do  not  exceed  125  ml  tor 
liquids  vxi  500  grams  tor  soiids. 


Parties 

Appikation 
No. 

AppHcant 

toex- 
emp- 
tton 

4453-P 

Winchester  B^^lng 
Supply  Co..  Inc., 
Winchester,  VA. 

4453 

6«11-P 

Air  Prodijcts  Helium. 
Inc.  (APHI).  Allen- 
town,  PA. 

6611 

6626-P 

Auto  Gas  Light  WeW- 
ing  Supp»y  Co..  Inc.. 
Clftton.  NJ. 

6626 

6765-P 

Air  Products  Helium, 
Inc.  (APHI).  Allen- 
town.  PA. 

6765 

7991-P 


8451-P 


8554-P 

8554-P 
8556-P 


8556-P 
8723-P 
891 5-P 
9275-P 
9623-P 
10307-P 

10845-P 


Applicant 


Atlanta  &  Saint  An- 
drews Bay  Rattway 
Company.  Panama 
aty.  FL. 

SC8  Tectwwtogiee. 
Irx:..  Albuquerque. 
NM. 

Boren-lreco  Co.,  Inc., 
Parrtsh,  AL. 

Conex.  toe.,  Dertiy,  IN 

Air  Products  Helium, 
Inc.  (APHI),  Aflen- 
town,  PA. 

LInde  Puerto  Rico. 
Inc..  Gurabo,  PR. 

W.H.  Burt  ExpkKlves. 
Inc.,  Moab,  UT. 

Epichem  Limited, 
Merseyside,  UK. 

Emery  Wortdwtde, 
Newark,  NJ. 

Piedmont  Expiostves, 
Inc..  Statesville,  NC. 

Georgia  Gulf  Corpora- 
tion, Plaquemir>e, 
LA. 

PuWic  Service  Eiectrtc 
ar>d  Gas  Company 
(PSE&G),  Newark. 
NJ. 


Parties 

toex- 

emp- 

tton 


7991 


8451 


8554 

8554 
6556 


8556 
8723 
8915 
9275 
9623 
10307 

10845 


This  notice  of  receipt  of  appUcations 
for  modification  of  exemption  and  for 
party  to  an  exemption  is  published  in 
accordance  with  part  107  of  the 
Hazardous  Materials  Transportation  Act 
{49  U.S.C  1806;  49  CFR  1.53(e)). 

Issued  in  Washington.  DC,  on  October  8, 
1993. 

|.  Suzanne  Hedgepeth, 
Chief.  Exemption  Programs.  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 
[FR  Doc.  93-25216  Filed  10-13-93;  8:45  am] 

BILLINO  COOE  4*10-«0-H 

NEW  Exemptions 


Applications  for  Exemptions 

agency:  Research  and  Special  Programs 
Administration.  EKDT. 

ACTION:  List  of  applicants  for 
exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107.  subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1— Motor  vehicle,  2— Rail 
freight,  3 — Cargo  vessel.  4 — Cargo 
aircraft  only.  5 — Passenger-carrying 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  November  15, 1993. 

ADDRESS  COMMENTS  TO:  Dockets  Unit. 
Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation.  Washington.  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 

FOR  FIWTHER  INFORMATtON:  Copies  of  the 
applications  are  available  for  inspection 
in  the  Dockets  Unit.  Room  8426.  Nassif 
Building,  400  7th  Street  SVV.. 
Washington.  DC. 


AppHcation 
No. 


11115-N 


11117-N 


11130-N 


Applicant 


U.S.     Department     of     Energy. 
Washington.  DC. 


Champion  totemattonai  Corpora- 
Iton,  Hamilton.  OH. 


Clean     Hart)ors     Environmental 
Servtoes,  Inc   Quincy.  MA. 


Regulatton(s)  affected 


49  CFR  173.416 


49  CFR  174.670)40) 


49  CFR  173.12(b).  177.848 


Nature  of  exempUon  thereof 


To  authorize  a  one-time  shtpmer^t  of  a  Nordion  Inter- 
national Gammacell  220  High  Dose  Rate  Irradiator  in 
a  foreign  approved  Type  B(U)  package,  radioactive 
material,  special  torm,  n.o.s.,  Coba!t-60,  Class  7  con- 
sisting of  a  cylindrk:al  steel-encased  lead  radiatton 
shield  with  a  plywood  overpack.  (Mode  1.) 

To  authorize  rail  cars  containing  vartous  corrvnodibas, 
classed  as  Division  2.3,  5.1  and  Class  8,  to  remain 
connected  during  unloading  without  the  physical 
preserKa  of  an  untoader.  (Mode  2.) 

To  toad,  transport  and  store  Diviston  6.1  liquids  in 
Packing  Group  1,  Zone  A  packed  in  "lab-pack" 
drums  on  the  same  transport  vehicle  carrying  pack- 
ages coptaining  various  classes  of  hazardous  rr^ate- 
riala.  (Mod*  1.) 
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New  Exemptions— Continued 


Application 
No. 


iiiai-N 

11132-N 

L 

11134-N 
11135-N 

II 

11136-N 
111S7-N 


11138-N 


11U2-N 


11144-N 


Appltcant 


Interstate   Navigation   Company, 
New  London,  CT. 

Uniroyal     Chemical     Company, 
Inc.,  Middlebury,  CT. 

ETSS  of  Ohio,  Inc.,  Tipp  City, 
OH. 

Enron    Clean    Fuels    Marketing 
Company,  Houston,  TX. 

American  Pyrotechnics  Associa- 
tion, Chestertown,  MD. 

BloSurface     Technology,     Inc., 
Cambridge,  MA. 


Nippon    Riku-Un    Sangyo    Co., 
Ltd.,  Tokyo,  Japan. 


Air  Products  and  Chemicals,  Inc., 
Allentown,  PA. 

Sam  Nally  Shop,  Inc.,  Bardstown, 
KY. 


Regulation(s)  affected 


49  CFR  107.101 


49  CFR  173.224,  49  CFR 


49  CFR  177.848(c)(d),  49  CFR 


49  CFR  173.29(b)(ii) 


49  CFR  172.101,  172.204(c)(3). 
173.27,  175.30(a)(1),  175.320. 

49  CFR  172.101(1),  172.101(k), 
173.l96(a)(b)(e)  and  (f), 
173.24(e),  173.24(0.  173.24(i), 
173.24a(a),  173.27(b), 

173.27(c),  173.29(a),  178.609, 
49  CFR. 

49  CFR  173.315(a) 


49       CFR       173.302(2)(3)«i(4), 
173.34(e)(1)(3)(4)(6),  CFR. 


49  CFR  173.63 


Nature  of  exemptk>n  thereof 


To  authorize  the  transport  of  LPG  propane  gas,  classed 
as  Division  2.1,  contained  In  cylinders  on  passenger 
ferries.  (Mode  3.) 

To  authorize  tt>e  transport  of  DMskxi  4.1,  flammable 
solid,  in  a  specially  designed  composite  type  packag> 
Ing  In  quantities  not  to  exceed  55  pour>ds.  (Mode  1 .) 

To  authorize  the  shipment  of  limited  quantities  of  Class 
3.  8,  and  Division  5.1,  6.1  waste  chemicals  in  lab 
packs  on  the  same  vehicle.  (Mode  1.) 

To  authorize  the  one-time  shipment  of  a  DOT  Speci- 
fk^tkxi  111A10OW1  rail  car.  containing  methyl  alco- 
hol resklue.  Class  3.  (Mode  2.) 

To  authorize  tt>e  transport  of  fireworks,  1 .3G  explosives 
which  are  forbidden  for  shipment  by  cargo-only  air- 
craft. (Mode  4.) 

To  authorize  the  transport  by  courier  of  human  skin 
grafts  classed  as  infectious  substarx:es,  Divisk>n  6.2 
in  specially  designed  containers  In  quantities  greater 
than  those  authorized  by  CFR.  (Modes  1,  3,  5.) 


To  authorize  the  transport  of  refrigerant  gases,  n.o.s., 
classed  as  Division  2.2  in  non-DOT  spedficatkin  port- 
able tank  comparable  DOT-51  specification.  (Modes 
1,  2,  3.) 

To  authorize  ultrasonic  retesting  of  DOT-Spedfkatkin 
3AA  and  3AAX  cylinders  used  for  shipment  of  mate- 
rial classed  as  Diviskxi  2.1  and  2.2.  (Mode  1.) 

To  manufacture,  mark  and  sell  non-DOT  specification 
containers  similar  to  an  IME  container  for  use  In 
transporting  detonators,  classed  as  Diviskxi  1.1  arxJ 
1.4  explosives  In  open  body  pickup  taicks.  (Mode  1.) 


Note:  Exemption  10866-P  McClure  Industries,  Inc.  that  appeared  on  page  48931  of  the  Federal  Register  on  September  20.  1993,  shoukJ 
have  appeared  as  11141-N  'To  manufacture,  mark  and  sell  a  specially  designed  fibergli  -      - 


pack£K|ing  in  transporting  medical  waste  classed  as  Division  6.2. 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportation  Act 
(49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC.  on  October  8. 
1993. 

J.  Suzanne  Hedgepeth, 

Chief.  Exemption  Programs,  Office  of 

Hazardous  Materials  Exemptions  and 

Approvals. 

[FR  Doc.  93-25215  Filed  10-13-93;  8:45  am] 

BIUJNO  CODE  4910-M>-M 


fiberglass  container.  Sani-Trux  30.  to  be  used  as  outer 


[Docket  Not.  PDA-7(R),  PDA-9(R),  POA- 
10(R),PDA-11{R)] 

Applications  by  HASA,  Inc.  and  the 
Swimming  Pool  Chemical 
Manufacturers'  Association  for 
Preemption  Determinations  Regarding 
Certain  California  State  and  Local 
Requirements 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 

ACTION:  Public  notice  reopening 
comment  period. 


SUMMARY:  HASA,  Lie.  (HASA)  and  the 
Swimming  Pool  Chemical 
Manufacturers'  Association  (SPCMA) 
have  applied  to  the  Department  for  a 
determination  that  certain  California 
and  Los  Angeles  County  requirements 
are  preempted  by  the  Hazardous 
Materials  Transportation  Act  (HMTA). 
These  provisions  relate  to  the 
transportation  of  hazardous  materials  on 
private  property.  This  Notice  reopens 
the  comment  period  on  HASA's  and 
SPC^^A's  applications.  RSPA  is 
reopening  the  comment  period  in  all 
four  preemption  determination 
applications  (PDAs)  because  each 
relates  to  Los  Angeles  County 
regulations  or  a  CaUfomia  statute 
applicable  to  the  "on-site"  handling  of 
hazardous  materials. 
DATES:  Comments  received  on  or  before 
November  15, 1993,  will  be  considered 
before  an  administrative  ruling  is  issued 
in  each  of  the  four  PDAs  by  RSPA's 
Associate  Administrator  for  Hazardous 
Materials  Safety.  These  additional 
comments  may  address  only  the  three 
specific  matters  discussed  below; 
commenters  may  not  raise  or  disctiss 
other  issues. 


ADDRESSES:  HASA's  and  SPCMA's 

applications  and  any  comments 
received  may  be  reviewed  in  the 
Dockets  Unit,  Research  and  Special 
Programs  Administration,  room  8421, 
Nassif  Building,  400  Seventh  Street, 
SW.,  Washington,  DC  20590-0001. 
Further  comments  on  the  three  matters 
discussed  below  may  be  submitted  to 
the  Dockets  Unit  at  the  above  address, 
and  should  include  the  Docket  Nimiber 
(PDA-7(R),  PDA-9(R),  PDA-IO(R),  or 
PDA-ll(R)).  Three  copies  should  be 
submitted.  A  copy  of  each  conunent 
must  also  be  sent  to  Ms.  Mary  Flynn. 
Director,  Government  Relations  and 
PubUc  Affairs,  HASA,  Inc.  and  Co- 
Chairman,  Hazardous  Materials 
Transportation  and  Storage  Committee. 
SPCMA,  23119  Drayton  Street,  Saugus, 
CA  91350;  Mr.  Larry  J.  Monteilh, 
Executive  Officer,  Board  of  Supervisors 
for  the  County  of  Los  Angeles,  500  West 
Temple  Street,  Room  383,  Los  Angeles, 
CA  90012;  and,  Dr.  Richard  Andrews, 
Director,  Governor's  Office  of 
Emergency  Services,  State  of  Cahfomia, 
2800  Meadowview  Road,  Sacramento, 
CA  95832.  A  certification  that  a  copy 
has  been  sent  to  these  persons  must  also 
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be  Included  with  the  comment.  (The 
following  format  is  suggested;  "I  hereby 
certify  that  copies  of  this  comment  have 
been  sent  to  Ms.  Fl>'nn  and  Messrs. 
Monteilh  and  Andrews  at  the  addresses 
specified  in  the  Federal  Register.") 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  E.  Machado.  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation.  Washington,  DC  20590- 
0001  (Tel.  No.  202-366-4400). 

SUP«»LEI«ENTAnV  INFORMATION: 

I.  Background 

On  December  22, 1992.  HASA  apphed 
for  a  determination  that  the  HMTA 
preempts  certain  provisions  of  Titles  2 
and  32  of  the  Los  Angeles  Cx)»inty  Code 
apphcable  to  the  transportation  of 
hazardous  materials  on  private  property 
(PDA-7(R)).  HASA.  a  CaUfomia 
corporation,  manufactures,  packages, 
warehouses,  and  transports  chemical 
compounds  for  use  in,  among  other 
things,  potable  waste  water  treatment, 
and  swimming  pool  and  spa 
disinfection. 

On  January  26. 1993,  RSPA  pubUshed 
a  Public  Notice  and  Invitation  to 
Comment  on  HASA's  appUcation  (58  FR 
6176).  That  Notice  set  forth  the  text  of 
HASA's  application,  and  asked  that 
comments  be  filed  with  RSPA  on  or 
before  March  31, 1993.  and  that  rebuttal 
comments  be  filed  on  or  before  Jime  4. 
1993. 

Between  December  30. 1992.  and 
January  20. 1993.  SPCMA  a  non-profit 
organization  with  members  involved  in 
the  transportation  of  hazardous 
materials,  submitted  three  separate 
applications  seeking  determinations  that 
the  HMTA  preempts  certain  provisions 
of: 

(a)  Chapter  6.95  of  the  California 
Health  and  Safety  Code  as  they  apply  to 
the  storage  and  handling  of  hazardous 
materials  (PDA-9(R)); 

(b)  Title  32  of  the  Los  Angeles  County 
Code  which  it  asserts  are  applicable  to 
the  transportation  of  cryogenic  liouids, 
including  loading,  imloading.  and 
storage  incidental  thereto,  and  the 
construction  of  containers  used  for 
transporting  cryogenic  liquids  (PDA- 
10(R));  and 

(c)  Title  32  of  the  Los  Angeles  County 
Code  as  they  apply  to  the  on-site 
transportation  of  compressed  gases 
(PDA-llCR)). 

SPCMA  is  a  non-profit  organization 
composed  of  individual  member 
companies  with  manufacturing  and 
distribution  facilities  located  across  the 
United  States,  including  CaUfomia. 
SPCMA  members  manufactxire.  package, 
warehouse,  and  transport  chemical 


compounds  for  use  in  potable  and  waste 
water  treatment,  and  swimming  pool 
and  spa  disinfection. 

On  February  12, 1993,  RSPA 
pubUshed  a  PubUc  Notice  and  Invitation 
to  Comment  on  each  of  SPCMA 's 
appUcations  (58  FR  8494,  8480,  8488). 
"niose  Notices  set  forth  the  text  of 
SPCMA's  applications  and  asked  that 
comments  be  filed  with  RSPA  on  or 
before  April  9. 1993,  and  that  rebuttal 
comments  be  filed  on  or  before  June  4. 
1993. 

n.  Matters  on  Which  Additional 
Comments  May  Be  Submitted 

(1)  Correspondence  to  Secretary 
Pei\ct-On  April  27, 1993,  Congressman 
George  MiUer  (D-CA),  Chairman  of  the 
House  Committee  on  Natural  Resources, 
wrote  to  Secretary  of  Transportation 
Foderico  Pena  stating  his  opposition  to 
SPCMA's  request  for  a  preemption 
determination  in  PDA-9(R).  That  letter 
was  placed  in  the  public  docket.  (The 
letter  is  reproduced  in  appendix  A  to 
this  notice.)  After  the  period  for  rebuttal 
comments  had  ended.  Congressman 
Miller  made  additional  remarks 
concerning  PDA-9(R)  in  a  letter  to 
Secretary  Pena  dated  September  10, 
1993.  (The  letter  is  reproduced  in 
appendix  B  to  this  notice.)  Congressman 
Miller  cites  a  recent  hazardous  materials 
accident  in  Contra  Costa  County. 
CaUfomia.  as  evidence  that  stronger. 
State  and  local  regulation  of  hazardous 
materials  is  needed. 

In  a  letter  to  Secretary  Pefta  dated 
September  13. 1993.  California  State 
Assemblyman  Robert  J.  Campbell,  and 
23  other  State  legislators,  requested  that 
the  Department  deny  SPCMA's  request 
for  a  preemption  determination  in  PDA- 
9(R).  (The  letter  is  reproduced  in 
appendix  C  to  this  notice.)  This  letter 
was  also  received  outside  the  rebuttal 
comment  period  in  PDA-9(R). 
Assemblyman  Campbell's  letter  also 
cites  the  Contra  Costa  County  spill  as 
proof  that  State  regulation  of  hazardous 
materials  is  necessvy  to  minimize  the 
risk  of  hazardous  materials  accidents  at 
fixed  fadUtles. 

RSPA  is  extending  the  comment 
period  in  PDA-7(R),  PDA-9(R),  PDA- 
10(R).  and  PDA-11(R)  to  allow 
Interested  parties  to  respond  to 
Congressman  Miller's  September  10. 
1993  letter  and  Assembljmaan 
Campbell's  September  13. 1993  letter. 
In  accordance  with  49  CFR  107.207. 
all  Interested  persons  are  invited  to 
submit  comments  on  Congressman 
Miller's  September  10. 1993  letter  and 
Assemblyman  CampbeU's  September 
13. 1993  letter. 

(2)  The  Requirements  as  Applied  and 
Enforced — 


There  is  Uttle  information  in  the 
record  as  to  how  the  California  and  Los 
Angeles  County  regulations  at  issue  in 
PDA-7(R).  PDA-9{R).  PDA-IO(R).  and 
PDA-ll(R)  are  actually  applied  and 
enforced.  RSPA  is  interested  in 
receiving  comments  and  examples 
regarding:  (1)  The  specific  activities 
covered  by  the  requirements,  as 
enforced,  and  the  point  during  those 
activities  when  the  respective  enforcing 
agencies  consider  that  the  requirements 
become  appUcable;  (2)  who  the 
requirements  are  applicable  to  and 
actually  enforced  against  [e.g.,  shippers, 
carriers,  consignees);  and  (3)  the 
penalties  for  non-compliance,  as 
applied  and  enforced. 

In  accordance  with  49  CFR  107.207. 
all  interested  persons  are  invited  to 
submit  further  comments  on  these 
issues. 

(3)  Revisions  to  Title  32  of  the  Los 
Angeles  County  Code — 

The  applicants  in  PDA-7(R),  PDA- 
10(R)  and  PDA-ll(R)  each  ask  for 
preemption  of  several  requirements 
contained  in  title  32  of  the  1990  Los 
Angeles  County  Code.  Title  32  of  the 
1990  Los  Angeles  County  Code  adopted 
by  reference  the  1988  Uniform  Fire 
Code.  On  May  20. 1993.  the  Los  Angeles 
County  Board  of  Supervisors  adopted 
Los  Angeles  County  Ordinance  No.  93- 
0044.  which  amended  title  32  to 
incorporate,  with  amendments, 
additions  and  deletions,  the  1991 
edition  of  the  Uniform  Fire  Code. 

In  accordance  vrith  49  CFR  107.207. 
RSPA  directs  the  appUcants  to 
supplement  their  appUcations.  if 
necessary,  to  make  them  consistent  with 
title  32,  as  amended.  For  example,  the 
applicants  should  ensure  that  the 
amendment  of  title  32  has  not  affected 
their  substantive  arguments,  or  the 
accuracy  of  their  citations  to  particular 
provisions  of  title  32. 

Issued  in  Washington,  DC,  on  October  8, 
1993. 

Alan  I.  Roberts. 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

Appendix  A 

U.S.  House  of  Representatives,  Committee  on 
Natural  Resources,  Washington.  DC 
2001S-6201 

April  27. 1993. 

The  Honorable  Federico  Pefia. 

Secretary  of  Transportation,  400  Seventh 
Street  SW..  Washington,  DC  20590. 

Dear  Mr.  Secretary: 

Re;  "Application  for  an  Administrative 
Determination  Pursuant  to  49  U.S.C 
1811(c)  and  49  CF.R.  107.23  et  seq.." 
Swimming  Pool  Manxifacturers 
Association. 
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I  wish  to  express  my  opposition  to  the 
above  application  filed  with  the  Department 
of  Transportation  (DOT)  by  the  Swimming 
Pool  Chemical  Manufacturers'  Association 
(SPCMA).  The  SPCMA  application  has 
requested  that  DOT's  Hazardous  Materials 
Safety  Research  and  Special  Programs 
Administration  exempt  member  facilities 
from  the  State  of  California  regulations  found 
in  Chapter  6.95  of  the  California  Health  and 
Safety  Code.  These  state  regulations  protect 
the  public  and  the  environment  from 
hazardous  materials  through  effective 
emergency  response  planning  and 
responsible  hazardous  materials 
management. 

The  SPCMA  argues  that  the  California 
Health  and  Safety  Code  is  pre-empted  by  the 
federal  Hazardous  Materials  Transportation 
Act  (HMTA).  The  SPCMA  claims  that  the 
HMTA  applies  not  only  to  transportation,  but 
also  to  the  storage  of  hazardous  materials. 
However,  it  is  clear  that  the  HMTA  was  not 
intended  to  apply  to  the  storage  of  hazardous 
materials  and  that  the  HMTA  and  the 
California  Health  and  Safety  Code  are,  in  £act, 
compatible. 

I  am  particularly  concerned  about  the 
effect  that  this  pre-emption,  if  approved, 
would  have  on  the  Risk  Management  and 
Prevention  Program  (RMPP)  found  in  Article 
2  of  Chapter  6.95  of  the  California  Health  and 
Safety  Code.  The  RMPP  was  established  by 
the  California  legislature  in  1986  following 
the  Bhopal  disaster.  It  is  intended  to  prevent 
the  accidental  release  of  acutely  hazardous 
materials  and  to  provide  information  useful 
for  emergency  response  planning  in  the  event 
of  a  release.  The  SPCMA's  member  facilities 
handle  chlorine,  a  highly  toxic  and  volatile 
material.  It  is  critical  that  these  facilities 
comply  with  the  RMPP  to  minimize  adverse 
health  and  environmental  effects  should  an 
accident  occur. 

Furthermore,  if  DOT  approves  the 
exemption  requested  by  the  SPCMA,  it 
would  encourage  other  industries  handling 
acutely  hazardous  materials  to  apply  for 
similar  exemptions.  There  are  more  than  130 
such  business  in  Contra  Costa  County  alone. 
An  accident  at  any  one  of  these  fecilities 
could  affect  many  people  in  the  San 
Francisco  Bay  area.  It  is  critical  that  these 
businesses  have  adequate  emergency 
response  planning  and  notification,  which 
can  only  be  achieved  through  compliance 
with  the  RMPP. 

If  you  have  any  questions,  please  contact 
Celia  Boddington  of  my  staff  at  202-226- 
0200. 

Thank  you  for  your  attention  to  this  matter. 
Sincerely. 
George  Miller, 
Chairman. 

Appendix  B 

U.S.  House  of  Representatives,  Committee  on 
Natural  Resources,  Washington,  DC 
20515-6201 

September  10, 1993. 

The  Honorable  Federlco  Peiia, 
Secretary  of  Transportation,  400  Seventh 
Street  SW,  Washington,  DC  20590. 


Dear  Mr.  Secretary: 
Re:  "Application  for  to  Administrative 
Determination  Pursuant  to  49  U  S  C 
1811(c)  and  49  C.F.R.  107.23  e(  seq.," 
Swimming  Pool  Manufacturers 
Association. 

Since  I  %vTote  to  you  on  April  27,  in 
opposition  to  the  above  application,  a  major 
chemical  accident  in  Contra  Costa  County, 
California  has  underscored  the  importance  of 
denying  this  exemption  request  submitted  by 
the  Swimming  Pool  Chemical  Manufacturers' 
Association  (SPCMA). 

On  July  26,  the  escape  valve  on  a  tank  car 
carrying  oleum  ruptured  during  unloading  at 
the  General  Chemical  facility  in  Richmond, 
California.  Thousands  of  Contra  Costa 
County  residents  sought  medical  treatment 
following  exposure  to  the  toxic  cloud 
resulting  from  the  spill.  Following  the 
Richmond  accident,  the  Subcommittee  on 
Oversight  and  Investigations  of  the 
Committee  on  Natural  Resources  held  a 
hearing  on  August  10  to  explore  how  people 
can  live  safely  with  the  hazardous  materials 
industry. 

State  and  local  witnesses  emphasized  the 
importance  of  California's  Risk  Management 
Prevention  Program  (RMPP)  in  preventing 
accidents  and  in  ensuring  adequate 
emergency  response  when  a  leak  occurs. 
Witnesses  also  testified  that  the  tank  car    . 
involved  in  the  General  Chemical  leak  was 
not  regulated  by  state  law  because  reporting 
of  tank  cars  storing  hazardous  materials  is 
not  required  if  storage  is  for  30^ays  or  less. 
It  is  clear  that  state  regulation  must  be 
strengthened,  not  reduced. 

Commimities  such  as  Contra  Costa  County 
are  currently  covered  by  the  states'  RMPP, 
which  requires  responsible  management  of 
hazardous  materials.  However,  Department  of 
Transportation  approval  of  the  SPCMA 
exemption  request  would  deny  this 
protection  to  communities  throughout 
California. 

DOT  approval  of  the  SPCMA  application 
would  set  a  policy  precedent  that  could 
render  the  RMPP  useless.  It  is  vital  that  the 
hazardous  materials  handlers  in  the  state 
comply  with  the  RMPP  to  minimize  the  risk 
of  accidents.  I  therefore  urge  you  to  deny  the 
exemption  application  by  SPCMA. 

Thank  you  for  your  consideration.  If  you 
have  any  questions,  please  contact  Celia 
Boddington  of  my  staff  at  202-226-0200. 

Sincerely, 
George  Miller, 
Chairman. 

Appendix  C 

Assembly,  California  Legislature,  Robert  J. 
Campbell,  Assemblyman,  Eleventh 
District,  Chairman,  Ways  &  Means 
Subcommittee  on  School  Finance 

September  13, 1993. 

Mr.  Federico  Pena, 

Secretary  of  Transportation,  Department  of 
Transportation.  400  7th  Street.  SW., 
Washington,  DC  20590. 

Re:  Application  for  an  Administrative 
Determination  Pursuant  to  49  USC 
1811(c)  and  49  CFR  107.203  et  seq  by  the 
Swimming  PooJ  Chemical  Manufacturers 
Association. 


Dear  Secretary  Pena:  We  are  writing  about 
an  issue  of  deep  concern  to  us.  Last  year,  the 
Swimming  Pool  Chemical  Manufacturers 
Association  (SPCMA)  requested  that  the 
Department  of  Transportation  determine 
whether  federal  law,  specifically  the 
Hazardous  Materials  Transportation  Act 
preempts  Chapter  6.95  of  the  California 
Health  and  Safety  Code.  In  essence,  SPCMA 
is  asking  to  exempt  its  member  organizations 
from  California  laws  designed  to  reduce  the 
risk  of  chemical  accidents  and  to  plan  for 
emergency  response  in  the  event  of  such  an 
accident.  We  hopte  you  will  take  whatever 
action  necessary  to  immediately  lay  this 
issue  to  rest.  Without  any  doubt  the  state  has 
every  responsibility  for  regulating  hazardous 
materials  that  are  on-site  at  a  fixed  facility. 
To  argue  that  the  storage  of  a  hazardous 
material  is  a  transportation  issue  simply 
because  the  material  is  being  held  on-site  in 
a  railcar  is  dangerously  fraudulent. 

As  you  may  be  aware,  on  July  27, 1993  a 
major  chemical  spill  occurred  at  General 
Chemical  Company  in  Richmond,  California. 
Sulphuric  acid  was  spewed  over  Contra 
Costa  and  Solano  counties,  sending  residents 
to  hospitals  and  closing  fi^ewa^-s.  This 
resulted  from  a  leaky  railroad  tank  valve 
which  leaked  oleum,  a  concentrated  form  of 
sulphuric  acid,  for  more  than  three  hours.  As 
you  may  be  aware,  Richmond  is  located  in 
Contra  Costa,  a  county  whth  a  heavy 
industrial  base,  many  facilities  that  handle 
acutely  hazardous  materials,  and  ■  long 
hist(H7  of  hazardous  material  spills. 

The  state  has  worked  diligently  to  put  in 
place  legislation  and  regulatory  programs  to 
minimize  the  risk  of  chemical  accidents.  In 
particular,  the  state  has  implemented  Chapter 
6.95  of  the  California  Health  and  Safety  Code. 
These  codes  cover  hazardous  materials 
business  plans,  emergency  response  planning 
and  notification,  and  risk  management  and 
prevention  programs.  All  of  these  statutes  are 
geared  toward  reducing  the  risk  of  accidents 
and  assisting  in  emergency  response  in  the 
event  an  accident  occurs. 

The  General  Chemical  accident  has 
focused  debate  on  both  the  need  to  Improve 
state  regulations  and  to  clarify  potential  grey 
areas  between  federal  and  state 
responsibilities,  specifically  the  regulation  of 
rail  cars  that  are  on-site  and  used  for 
"temporary"  storage  of  hazardous  materials. 

We  are  esp)ecially  concerned  that  the 
SPCMA  petition,  if  granted,  would  set  a  very 
dangerous  precedent  throughout  the 
manufacturing  industries  in  the  state. 
According  to  a  recent  survey  conducted  by 
Congressman  Miller,  there  are  over  500  rail 
tank  cars  canning  over  80  million  gallons  of 
hazardous  chemicals  stored  on  tracks  in 
Contra  Costa  County  alone.  There  is  the 
strong  pK)Ssibility  that  if  SPCMA's  p>etiticn  is 
granted,  many  more  industry  groups  will  file 
similar  petitions. 

We  fully  recognize  and  resp>ect  the 
responsibility  the  Dep>artment  of 
Transportation  has  in  ensuring  the  safe 
transp)ortation  of  hazardous  materials. 
However,  we  firmly  believe  that  the 
regulations  that  have  been  implemented 
under  Chapter  6.95  of  the  California  Health 
and  Safety  Code  are  not  in  conflict  with  the 
Hazardous  Materials  Transportation  Act 
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Furthermore,  in  the  wake  of  the  General 
Chemical  accident  and  a  series  of  other 
accidents  that  have  occurred  in  Contra  Costa 
over  the  last  couple  of  years,  the  state  is 
attempting  to  review  and  improve  its  risk 
management  and  prevention  laws.  The 
SPCMA  petition  only  creates  confusion  and 
serves  to  slow  California's  efforts  to  provide 
adequate  protection  for  its  citizens  in  relation 
to  the  prevention  of  hazardous  materials 
accidents  at  fixed  facilities. 

For  all  of  the  reasons  above,  we  strongly 
urge  you  to  expeditiously  deny  SPCMA 's 
petition.  If  you  have  any  questions  regarding 
this  request,  please  feel  free  to  contact  us. 
Sincerely, 

Assemblymember  Tom  Bates 
Assemblyroember  Robert  Campbell 
Assemblymember  Burt  Margolin 
Assemblymember  Tom  Umberg 
Assemblymember  Thomas  M.  Hannigan 
Assemblymember  Mike  Gotch 
Assemblymember  Valerie  Brown 
Assemblymember  Willie  L  Brown,  Jr. 
Assemblymember  Marguerite  Archie-Hudson 
Senator  Gary  Hart 
Senator  Bill  Lockyer 


Senator  Herschel  Rosenthal 


Senator  Milton  Marks 


Assemblymember  Byron  Sher 


Assemblymember  Phil  Isenberg 
Assemblymember  Dan  Hauser 
Assemblymember  Delaine  Eastin 
Assemblymember  Deirdre  Alport 
Assemblymember  Hilda  Solis 
Senator  Henry  J.  Mello 
Senator  Tom  Hayden 
Senator  A.  E.  Alquist 


Senator  Nicholas  C  Petris 


Senator  Art  Tones 


[FR  Doc.  93-25146  Filed  10-13-93;  8:45  am) 

BtuJilGCOOE  4910-W-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Veterans'  Advisory  Committee  on 
Environmental  Hazards;  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 


463  that  a  meeting  of  the  Veterans' 
Advisory  Committee  on  Environmental 
Hazards  will  be  held  on  Thursday, 
October  28, 1993,  in  room  401,  and  on 
October  29. 1993.  in  room  855.  801 1 
Street,  NW..  Washington.  DC  20004.  The 
meeting  will  convene  at  9  a.m.  and 
adjourn  at  5  p.m. 

The  purpose  of  the  meeting  is  to 
rsview  information  relating  to  the  health 
effects  of  exposure  to  ionizing  radiation. 

The  meeting  is  open  to  the  public  to 
the  capacity  of  the  room.  For  those 
wishing  to  attend,  contact  Mrs.  Leney 
Holohan,  Department  of  Veterans 
Affairs  Central  Office  (026B).  810 
Vermont  Avenue.  NW..  Washington,  DC 
20420.  phone  (202) 523-3911,  prior  to 
October  22. 1993. 

Members  of  the  public  may  direct 
questions  or  submit  prepared  statements 
for  review  by  the  Committee  in  advance 
of  the  meeting,  in  writing  only,  to  Mr. 
Frederic  L.  Conway.  Deputy  Assistant 
General  Counsel.  (0268).  Department  of 
Veterans  Affairs  Central  Office.  810 
Vermont  Avenue.  NW..  Washington,  DC 
20420.  Submitted  material  must  be 
received  at  least  five  days  prior  to  the 
meeting.  Such  members  of  the  public 
may  be  asked  to  clarify  submitted 
material  prior  to  consideration  by  the 
Committee. 

Dated:  October  1, 1993. 
Heyward  Bannister, 
Committee  Management  Officer. 
[FR  Doc.  93-25197  Filed  10-13-93;  8:45  ami 
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Sunshine  Act  Meetings 
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contains  nctices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Acr  (Pub. 
L  94-409)  5  U.S.C.  552b(eK3). 


FEDERAL  DEPOSIT  MSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10i)0  a.m.  on 
Tuesday.  October  19, 1993.  to  consider 
the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Reports  of  actions  approved  by  the 
standing  conunittees  of  the  Corporation  and 
by  officers  of  the  Corporation  pursuant  to 
authority  delegated  by  the  Board  of  Directors. 

IXscussion  Agenda: 

Memorandum  and  resolution  re:  Proposed 
amendments  to  Part  360  of  the  Corporation's 
rules  and  regulations,  entitled  "Receivership 
Rules,"  which  would  comply  with  the 
statutory  requirement  of  prescribing 
regulations  on  the  prohibition  against 
increasing  losses  to  the  insurance  funds  by 
protecting  uninsured  depositors  and  non- 
depositor  creditors  of  insured  depository 
institutions. 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  337  of  the  Corporation's 
rules  and  regulations,  entitled  "Unsafe  and 
Unsoimd  Banking  Practices,"  which  revise 
the  capital  category  definitions  used  in  the 
CorpKiration's  regulations  governing  the 
acceptance  of  brokered  deposits  so  that  those 
definitions  conform  to  the  definitions  used  in 
regulations  implementing  section  38  of  the 
Federal  Deposit  Insurance  Act. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  17th  Street  NW., 
Washington,  DC 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  942-3111  (Voice); 
(202)  942-3132  (TTY).  to  make 
necessary  arrangements. 


Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  October  12, 1993. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinsoa, 
Executive  Secretary. 
[FR  Doc  93-25397  Filed  10-12-93;  3:04  pm) 

eaUNG  CODE  t714-01-M 

FEDERAL  ELECTION  COMMtSSKDN 

DATE  AND  TIME:  Tuesday,  October  19, 

1993  at  10:00  a.m. 

PLACE:  999  E  Sti^et,  NW..  Washington. 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DtSCiiSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 
5437g. 

Audits  conducted  pursuant  to  2  U.S.C 
S  437g,  S  438(b).  and  Title  26,  U.S.C 

Matters  concerning  participation  in  dvil 
actions  or  proceedings  or  arbitraticHL 

Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Wednesday,  October  20, 
1993  at  10:00  a.m. 

PLACE:  999  E  Street,  NW..  Washington. 
DC  (Ninth  Floor). 

STATliS:  This  oral  hearing  will  be  open 
to  the  public. 

MATTER  BEFORE  THE  COMMISSION: 

Compliance  Procedures  Regulations  (11 
CFR  Parts  4,  5.  7, 102  and  111). 

DATE  AND  TIME:  Thursday.  October  21, 
1993  at  10:00  a.m. 

PLACE:  999  E  Stiwt,  NW  .  Washington, 
DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Advisory  Opinion  1993-17:  Ms.  Maureen 
E.  Garde  on  behalf  of  the  Massachusetts 
Democratic  Party  (continued  from  meeting  of 
October  7, 1993). 

Best  Efforts  Rulemaking  (11  CFR 
S  104.7(b)) — Final  Rules  and  Explanation  and 
Justification  (continued  from  meeting  of 
October  7, 1993). 

AO  Procedure  Revisions  Regarding  Public 
Comments  on  OGC  draft  AOs. 

Briefing  on  REGO. 

Administrative  Matters. 

DATE  AND  TIME:  Wednesday,  October  27, 
1993  at  10:00  a.m. 


PLACE:  999  E  Street.  NW.,  Washington 

DC  (Ninth  FIoot). 

STATUS:  This  oral  hearing  will  be  open 

to  the  public. 

MATTER  BEFORE  THE  COMMISSION; 

Convention  Regulations  (11  CFR  Parts  107. 
114.  and  9008). 

PERSON  TO  CONTACT  FOR  MFORMATKW: 

Mr.  Fred  Eiland,  Press  Officer. 

Telephone:  (202)  219-4155. 

Delores  Hardy, 

Administrative  Assistant. 

[FR  Doc.  93-25398  Filed  10-12-93;  3:08  pm] 

muMQ  cooe  tns-ei-M 

DEPARTMENT  OF  JUSTICE 

Parole  Comimission 

Record  of  Vote  of  meting  Qosure 
(Public  Uw  94-409)  (5  U.S.C  Sec 
552b) 

I,  Edward  F.  Reilly,  jr..  Chairman  of 
the  United  States  Parole  Commission, 
presided  at  a  meeting  of  said 
Commission  which  started  at 
approximately  nine-thirty  a.m.  on 
Thursday.  October  7, 1993  at  the 
Commission's  (Dentral  Office.  5550 
Friendship  Boulevard,  Chevy  Chase, 
Maryland  20815.  The  purpose  of  the 
meeting  was  to  decide  four  appeals  from 
National  Commissioners'  decisions 
pursuant  to  28  CFR  Section  2.27.  Five 
Commissioners  were  present, 
constituting  a  quorum  when  the  vote  to 
close  the  meeting  was  submitted. 

Public  annotincement  further 
describing  the  subject  matter  of  the 
meeting  and  certifications  of  (general 
Coimsel  that  this  meeting  may  be  closed 
by  vote  of  the  Commissioners  present 
were  submitted  to  the  Commissioners 
prior  to  the  conduct  of  any  other 
business.  Upon  motion  duly  made, 
seconded,  and  carried,  the  following 
-Commissioners  voted  that  the  meeting 
be  closed:  Edward  F.  Reilly,  Jr.,  Carol 
Pavilack  Getty,  Jasper  Clay,  Jr.,  Vincent 
Fechtel,  Jr.,  and  John  R.  Simpson. 

IN  WITNESS  WHEREOF,  I  make  this 
official  record  of  the  vote  taken  to  close 
this  meeting  and  authorize  this  record  to 
be  made  available  to  the  public. 

Dated:  October  7, 1993. 
Edward  F.  Reilly,  Jr.. 
Chainnan.  U.S.  Parole  Commission. 
[FR  Doc.  93-25396  Filed  10-12-93;  3:01  pm) 
BIUJNO  cooe  4410-Ot-M 

POSTAL  RATE  COMMISSION 
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TME  AND  DATES:  2:18  p.m.,  October  8. 

1993. 

PLACE:  Conference  Room.  1333  H  Street, 

NW,  Suite  300.  Washington,  DC  20268. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIOEREO:  Personnel 

Matters. 

C0t4TACT  PERSON  FOR  MORE  INFORMATION: 

Charles  L  Gapp,  Secretary,  Postal  Rate 

Commission.  Suite  300, 1333  H  Street, 

NW.  Washington,  DC  20268-0001, 

Telephone  (202)  789-6840. 

CharlM  L.  Qapp. 

Secretary. 

(FR  Doc.  93-25394  Filed  10-12-93;  2:58  pml 

MUMQ  cooc  me-nv-p 

POSTAL  RATE  COMMISSION 

TIME  AND  DATES:  2:07  p.m..  October  8. 

1993. 

PLACE:  Conference  Room,  1333  H  Street, 

NW,  Suite  300.  Washington.  DC  20268. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIOEREO:  Election  of 

Vice  Chairman. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Charles  L  Clapp,  Secretary.  Postal  Rate 

Commission,  Suite  300, 1333  H  Street. 

NW.,  Washington,  DC  20268-0001, 

Telephone  (202)  789-6840. 

Charles  L  Qapp, 

Secretaiy. 

(FR  Doc  93-25395  Filed  10-12-93;  3:00  pm] 

BIUJNO  COOE  me-FW-p 

U.S.  RAILROAD  RETMEMENT  BOARD 


Notice  of  Public  Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  • 
meeting  on  October  19, 1993.  9:00  a.m.. 
at  the  Board's  meeting  room  on  the  8th 
floor  of  its  headquarters  building.  844 
North  Rush  Street.  Chicago.  Illinois, 
60611.  The  agenda  for  this  meeting 
follows: 

Portion  open  to  the  public 

(1)  Plan  to  Improve  the  Quality  and 
Timeliness  of  Qaims  Processing 

(2)  Debt  Prevention  Task  Force  Report 

(3)  Pre-Recovery  Waiver  Debt 

(4)  Request  for  Waiver  of  Interest  and/or 
Penalty  Assessments 

(5)  Division  of  Audit  and  Compliance  Fiscal 
Year  1993  Audit  Plan 

(6)  Announcement  No.  93-1 7 A  GM-13  Audit 
Manager 

(7)  1993  Railroad  Retirement  Board  Award 
for  Excellence  Program 

(8)  Performance  Awards  for  General 
Schedule  Employees 

(9)  RRB  Physical  Examination  Program 

(10)  Updated  Energy  Conservation  Program 

(11)  Coverage  DeterminaUon — Livingston 
Rebuild  Center 

(12)  Coverage  Determination— Parker 
LaFarge,  Inc. 

(13)  Coverage  Determination — Kokomo  Rail 
Company,  Inc. 

(14)  Coverage  Determination— VWV 
Kiterprises,  Inc 

(15)  Coverage  Determination — Rio  Grande 
Industries,  Inc. 

(16)  Coverage  Determination — Illinois  Central 
Corporation 

(17)  Coverage  Determination — Rail  Link.  Inc. 

(18)  Coverage  Determination — Albany  Bridge 
Company,  Inc. 


(19)  Coverage  Determination— Tulare  Valley 
Railroad  Company 

(20)  Coverage  Determination — Reading  and 
Northern  Service  Company 

(21)  Coverage  Determination — Santa  Cruz. 
Big  Trees  ft  Pacific  Ry.  Co. 

(22)  Regulations— Parts  202  and  301, 
Employers  Under  the  Railroad  Retirement 
Act  and  Railroad  Unemployment  Insurance 
Act 

(23)  Regulations — Part  203,  Employees  Under 
the  Railroad  Retirement  Act 

(24)  Regulations— Part  226,  Computing 
Employee  Spouse  and  Divorced  Spouse 
Aimuities 

(25)  Regulations — Part  230,  Refluction  and 
Non — Payment  of  Annuities  by  Reason  of 
Work 

(26)  Regulations — Part  266,  Representative 
Payee 

(27)  Regulations— Part  328,  Voluntary 
Leaving  of  Work 

(28)  Regulations — Part  345,  Contribution  and 
Contribution  Reports 

Portion  closed  to  the  public 

(A)  Draf^  Fiscal  Year  1994  Performance 
Appaisal  Plans 

(B)  Appeal  of  Nonwaiver  of  Overpayment, 
Willard  H.  Triplett 

The  person  to  contact  for  more 
information  is  Beatrice  Ezerski. 
Secretary  of  the  Board.  COM  No.  312- 
751-4920.  FTS  No.  386-4920. 

Dated:  October  8, 1993. 
Beatrice  Ezerski. 
Secretary  to  the  Board. 
[FR  Doc.  93-25307  Filed  10-12-93;  9:48  ain] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  In 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

[PR  Docket  No.  90-481;  FCC  93-411] 

Construction,  Licensing  and  Operation 
of  Private  Land  Mobile  Radio  Stations 

Correction 

In  rule  document  93-23785.  beginning 
on  page  51251  in  the  issue  of  Friday, 
October  1, 1993,  make  the  following 
correction: 

On  page  51251.  in  the  second  column, 
in  the  EFFECTIVE  DATE: .  in  the  first  line. 
"October  1. 1993."  should  read 
"November  1. 1993." 

SaXMO  CODE  1S0S414 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  812 

[Docket  No.  92N-0308] 

Investigational  Device  Exemptions; 
Disqualification  of  Clinical 
Investigators 

Correction 

In  proposed  rule  document  93-24475 
beginning  on  page  52144  in  the  issue  of 
Wednesday.  October  6. 1993.  make  the 
following  correction: 

On  page  52144.  in  the  first  column,  in 
DATES:,  in  the  first  and  second  lines. 
"November  5. 1993."  should  read 
"December  6. 1993." 

BIUMO  COOC  1506-01-0 


Thursday 
October  14,  1993 


^ 


Part  II 


t   i 


Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 

Application  of  Current  Statutory 
Authorities  to  Human  Somatic  Ceil 
Therapy  Products  and  Gene  Therapy 
Products;  Notice 


53248  Federal  Register  /  Vol.  58,  No.  197  /  Thursday,  October  14.  1993  /  Notices 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration  . 
[Docket  No.  93N-0173] 

Application  of  Current  Statutory 
Authorities  to  Hunuin  Somatic  Cell 
Therapy  Products  and  Gene  Therapy 
Products 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  making 
available,  through  this  document,  a 
statement  of  the  manner  in  which  FDA's 
current  statutory  authorities  governing 
therapeutic  products  apply  to  human 
somatic  cell  therapy  products  and  gene 
therapy  products.  FDA  is  publishing 
this  statement  in  response  to  requests 
that  the  agency  clarify  its  regulatory 
approach  and  provide  guidance  to 
manufacturers  of  products  intended  to 
be  used  in  somatic  cell  therapy  or  gene 
therapy.  As  scientific  knowledge  in  the 
area  of  somatic  cell  and  gene  therapy 
continues  to  accumulate  and  evolve,  the 
agency's  approach  may  also  evolve. 
DATES:  Submit  written  comments  on  the 
document  by  December  13, 1993. 
ADDftESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr..  Rockville,  MD  20857. 
Submit  investigational  new  drug 
applications  (IND's)  for  somatic  cell 
therapy  and  gene  therapy  products  to 
the  Division  of  Application  Review  and 
Policy  (HFM-585).  Office  of 
Therapeutics  Research  and  Review, 
Center  for  Biologies  Evaluation  and 
Research.  Food  and  Drug 
Administration.  1401  Rockville  Pike. 
Rockville.  MD  20852-1448.  Submit 
written  requests  for  single  copies  of  the 
document  entitled  "Points  to  Consider 
fn  Human  Somatic  Cell  Therapy  and 
Gene  Therapy"  to  the  Congressional  and 
Consumer  Affairs  Branch  (HFM-12), 
Center  for  Biologies  Evaluation  and 
Research.  Food  and  Drug 
Administration.  1401  Rockville  Pike. 
Rockville.  MD  20852-1448.  301-295- 
9000.  Send  two  self-addressed  adhesive 
labels  to  assist  that  office  in  processing 
requests. 

FOA  FURTHER  INFORMATION  CONTACT:  Ann 
Reed  Gaines,  Center  for  Biologies 
Evaluation  and  Research  (HFM-635), 
Food  and  Drvig  Administration.  1401 
Rockville  Pike,  Rockville.  MD  20852- 
1448, 301-594-3074. 
SUPPLEMENTARY  INFORMATION: 


I.  Introduction 

As  a  consequence  of  scientific  and 
biotechnological  progress  during  the 
past  decade,  new  therapies  involving 
somatic  cells  and  genetic  matwial  are 
being  investigated,  and  commercial 
development  of  products  for  use  in 
somatic  cell  therapies  and  gene 
therapies  is  occurring.  Existing  FDA 
statutory  authorities,  although  enacted 
prior  to  the  advent  of  somatic  cell  and 
gene  therapies,  are  sufficiently  broad  in 
scope  to  encompass  these  new  products 
and  require  that  areas  such  as  quality 
control,  safety,  potency,  and  efficacy  be 
thoroughly  addressed  prior  to 
marketing.  Manufactiu-ers  and  other 
interested  parties  have  questioned  FDA 
regarding  how  such  products  will  be 
regulated.  This  statement  outlines  the 
ciurent  regulatory  approach  to  products 
intended  for  use  in  somatic  cell  and 
gene  therapies. 

n.  Background 

A.  Legal  Authorities 

FDA  regulates  numerous  kinds  of 
products  intended  to  prevent,  treat,  or 
diagnose  diseases  or  injiuies  under  legal 
authorities  established  in  the  Public 
Health  Service  Act  (the  PHS  Act)  and 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act).  Section  351(a)  of  the  PHS 
Act  (42  U.S.C  262(a))  identifies  a 
biological  product  as  "any  virus, 
therapeutic  serum,  toxin,  antitoxin, 
vaccine,  blood,  blood  component  or 
derivative,  allergenic  product,  or 
analogous  product,  or  arsphenamine  or 
its  derivatives  (or  any  other  trivalent 
organic  arsenic  compound),  applicable 
to  the  prevention,  treatment,  or  cure  of 
diseases  or  injuries  of  man."  Section 
201(g)(1)  of  the  act  (21  U.S.C  321(g)(1)) 
defines  the  term  "drug,"  in  part  as 
"articles  intended  for  use  in  the 
diagnosis,  cure,  mitigation,  treatment,  or 
prevention  of  disease  in  man  or  other 
animals."  The  term  "device"  is  defined 
in  section  201(h)  of  the  act,  in  part,  as: 

•  '  •  "an  instrument,  apparatus, 
implement,  machine,  contrivance,  implant, 
in  vitro  reagent,  or  other  similar  or  related 
article  *  *  *  intended  for  use  in  tlie  diagnosis 
of  disease  or  other  conditions,  or  in  the  cure, 
mitigation,  treatment,  or  prevention  of 
disease,  in  man  or  other  animals.  •  *  •  which 
does  not  achieve  its  primary  intended 
purposes  through  chemical  action  within  or 
on  the  body  of  man  or  other  animals  and 
which  is  not  dependent  upon  being 
metabolized  for  the  achievement  of  its 
primary  intended  purposes." 
Both  the  "drug"  definition  and  the 
"device"  definition  also  include  articles 
"intended  to  affect  the  structure  or  any 
function  of  the  body." 

Section  351(a)  of  the  PHS  Act  requires 
premarket  approval  for  biological 


products.  Licenses  are  to  be  issued  upon 
a  showing  that  the  establishments  and 
products  "meet  standards,  designed  to 
insure  the  continued  safety,  purity,  and 
potency  of  such  products  *  *  *."  (42 
U.S.C.  262(d)).  A  biological  product's 
effectiveness  for  its  intended  uses  must 
be  shown  as  part  of  the  statutory 
requirement  for  potency  (21  CFR 
600. 3(s)).  At  the  investigational  stages, 
when  the  products  are  being  studied  in 
clinical  trials  to  gather  safety  and 
effectiveness  data,  biological  products 
must  meet  the  requirements  of  part  312 
(21  CFR  part  312).  FDA's  biologies 
regulations  require  the  submission  of 
both  product  license  applications 
(PLA's)  and  establishment  license 
applications  (ELA's)  (21  CFR  601.1 
through  601.10).  Biologies 
establishments  and  products  must 
satisfy  detailed  standards  set  forth  in  the 
regulations  (21  CFR  parts  600  through 
680). 

SecUon  351(b)  of  the  PHS  Act 
prohibits  falsely  labeling  or  marking  a 
biological  product.  Under  section  361  of 
the  PHS  Act  (42  U.S.C.  264),  the  agency 
may  promulgate  regulations  to  prevent 
the  introduction,  transmission,  or 
spread  of  communicable  diseases. 

Products  considered  to  be  biological 
products.subject  to  the  provisions  of 
section  351  of  the  PHS  Act  are 
simultaneously  also  drugs  or  devices 
subject  to  the  applicable  provisions 
under  the  act.  For  example,  the 
adulteration,  misbranding,  and 
registration  provisions  of  the  act  would 
apply  to  the  product  as  a  drug  or  device. 

Under  section  501  of  the  act  (21 
U.S.C.  351),  both  drugs  and  devices  are 
considered  adulterated  for  any  of  a 
number  of  specified  reasons.  Included 
among  these  adulteration  provisions  is 
the  requirement  that  the  methods  and 
facilities  and  controls  used  for 
manufactiue,  processing,  packing,  and 
holding  or  installation  conform  with 
ciurent  good  manufactiuing  practice 
(CGMP)  regulations  (21  U.S.C. 
351(a)(2)(B)  and  (h)).  FDA's 
implementing  regulations  codified  at  21 
CFR  parts  211  and  820  specify  the  drug 
and  device  CGMP  requirements. 

Section  502  of  the  act  (21  U.S.C.  352) 
sets  forth  misbranding  provisions  that 
apply  to  drugs  and  devices.  Among 
other  circumstances,  a  drug  or  device  is 
considered  misbranded  if  the  labeling  is 
false  or  misleading  or  if  the  labeling 
fails  to  bear  adequate  directions  for  use 
or  adequate  warnings  against  unsafe  use 
(21  U.S.C.  352(a)  and  (f)).  Any  drug  or 
device  is  also  misbranded  if  it  is 
dangerous  to  health  when  used  in  the 
manner  or  with  the  frequency  suggested 
in  the  labeling  (21  U.S.C.  352(j)).  For 
prescription  drugs  and  restricted 
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devices,  section  502  of  the  act  describes 
certain  Infonnation  that  must  be 
included  in  all  advertisements  or  other 
printed  material  (21  U.S.C  352(n)  and 
(r)).  FDA's  regulations  also  establish 
labeling  and  advertising  requirements  in 
more  detail  (21  CFR  parts  201,  202,  and 
801). 

Section  510  of  the  act  (21  U.S.C  360) 
requires  persons  who  own  or  operate 
establishments  for  the  manufacture, 
preparation,  propagation,  compotmding, 
or  processing  of  drugs  or  devices  (with 
certain  exceptions)  to  register  those 
establishments  with  FDA.  Individuals 
who  must  register  their  estabUshraents 
under  section  510  of  the  act  must  also 
file  a  list  of  all  the  drugs  and  devices 
being  made  or  processed  at  the 
establishment.  FDA's  registration 
regulations  are  codified  at  21  CFR  parts 
207  and  807. 

Although  products  regulated  by  FDA 
as  biologicalproducts  must  also  meet 
drug  or  device  reauirements,  the  agency 
does  not  require  auplicate  premarket 
approvals.  For  example,  if  FDA  requires 
a  PLA  to  be  submitted  for  the  product 
as  a  biologic,  the  agency  does  not  also 
require  siibmission  of  a  new  drug 
application  (NDA)  or  a  device  premarket 
approval  application  (PMA). 

The  interstate  commerce  nexxis 
needed  to  require  premarket  approval 
under  the  statutory  provisions 
governing  biologies  and  drugs  may  be 
created  in  various  ways  in  addition  to 
shipment  of  the  finished  product  by  the 
manufacturer.  For  example,  e\'en  if  a 
biological  drug  product  is  manufactured 
entirely  with  materials  that  have  not 
crossea  State  lines,  transport  of  the 
product  into  another  State  by  an 
individual  patient  creates  the  interstate 
commerce  nexus.  If  a  component  used 
in  the  manufacture  of  the  product 
moves  interstate,  the  interstate 
commerce  prerequisite  for  the 
prohibition  against  drug  misbranding  is 
also  satisfied  even  when  the  finished 
product  stays  within  the  State.  Products 
that  do  not  carry  labeling  approved  in 
a  PLA  (or  NDA)  are  misbranded  under 
section  502(f)(1)  of  the  act  (21  U.S.C 
352(f)(1):  21  CFR  201.5,  201.100(c)(2)). 
Moreover,  falsely  labeling  a  biological 
product  is  prohibited  under  section 
351(b)  of  the  PHS  Act  without  regard  to 
any  interstate  commerce  nexus  (42 
U.S.C  262(b)).  The  act  contains  a 
presumption  of  interstate  commerce  for 
devices  (section  709  of  the  act  (21  U.S.C 
379a)). 

Both  the  PHS  Act  and  the  act  provide 
authority  for  enforcement  of  the  various 
statutory  requirements.  FDA  is 
authorized  to  conduct  inspections  to 
determine  comphance  with  regulatory 
requirements  (42  U.S.C  262(c)  and  21 


U.S.C  360(h)  and  374).  Approved 
PMA's  may  be  siispended  or  revoked 
(42  U.S.C  262(a)  and  21  U.S.C  355(e) 
and  360e(e)).  Biological  products  and 
devices  may  be  recalled  under  certain 
drcujnstances  (42  U.S.C  262(d)(2)  and 
21  U.S.C  360h).  Judicial  actions, 
including  seizures,  injunctions,  and 
criminal  prosecutions,  may  also  be 
initiated  (42  U.S.C  262(fl  and  21  U.S.C 
332,  333,  and  334). 

Some  products  may  contain  a 
combination  of  biological  products  and 
drugs  or  devices.  Under  a  provision  of 
the  Safe  Medical  Devices  Act  of  1990, 
FDA  determines  the  primary  mode  of 
action  of  the  combination  products  (21 
U.S.C  353(g)),  then  assigns  the  primary 
jurisdiction  for  review  of  the  product 
within  the  agency  based  on  that 
determination.  FDA  has  established 
procedures  for  designating  the 
organization  within  FDA  (i.e.,  the 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  the  Center  for  Drug 
Evaluation  and  Research  (CDER),  or  the 
Center  for  Devices  and  Radiological 
Health  (CDRH))  to  review  combination 
products  or  any  other  products  where 
the  agency  center  with  primary 
jurisdiction  is  unclear  (21  CFR  3.1 
through  3.10).  CBER,  CDER.  and  CDRH 
have  also  entered  into  intercenter 
agreements  to  clarify  the  centers' 
responsibilities  for  reviewing  various 
kinds  of  products. 

B.  Regulation  of  Somatic  Cell  and  Gene 
Therapy  Products 

This  statement  is  intended  to  present 
the  agency's  current  approach  to 
regulating  somatic  cell  and  gene  therapy 
products.  For  the  purpose  of  this 
statement,  somatic  cell  therapy  products 
are  defined  as  autologous  (l.e.,  self), 
allogeneic  (i.e.,  intra-species),  or 
xenogeneic  (i.e.,  inter-spedes)  cells  that 
have  been  propagated,  expanded, 
selected,  pharmacologically  treated,  or 
otherwise  altered  in  biological 
characteristics  ex  vivo  to  be 
administered  to  humans  and  applicable 
to  the  prevention,  treatment,  cure, 
diagnosis,  or  mitigation  of  disease  or 
injuries.  Cellular  products  intended  for 
use  as  somatic  cell  therapy  are 
biological  products  subject  to  regulation 
pursuant  to  the  PHS  Act  (42  U.S.C  262) 
and  also  Ml  within  the  definition  of 
drugs  in  the  act  (21  U.S.C  321(g)).  As 
biological  products,  somatic  cell  therapy 
products  are  subject  to  establishment 
and  product  licensure  to  ensure  product 
safety,  purity,  and  potency.  At  the 
investigational  stage,  these  products 
must  be  in  compliance  with  part  312. 
Clinical  trials  are,  therefore,  to  be 
conducted  under  IND's.  As  drugs, 
somatic  cell  therapy  products  are  also 


subject  to  drug  requirements  such  as 
conformity  with  CGMP  regulations. 

FDA  has  not  required  premarketing 
approval  for  many  types  of 
transplantation,  including  bone  marrow 
transplants.  However,  recent  scientific 
and  biotechnological  developments  now 
enable  bone  marrow  to  be  manufactured 
into  a  somatic  cell  therapy  product. 
Such  products  are  subject  to  FDA 
regulation  consistent  with  the  approach 
to  other  somatic  cell  therapies  oescribed 
in  this  statement.  In  addition,  other 
forms  of  transplantation,  such  as  the 
transfer  of  whole  organs  and  tissues, 
have  been,  or  are  ciirrently  being 
reassessed  and  addressed  by  FDA  or 
other  Federal  agencies  in  light  of  current 
knowledge  and  technological  advances. 

Gene  therapy  products  are  defined  for 
the  purpose  of  this  statement  as 
products  containing  genetic  material 
administered  to  modify  or  manipulate 
the  expression  of  genetic  material  or  to 
alter  the  biological  properties  of  living 
cells.  Some  gene  therapy  products  (e.g., 
those  containing  viral  vectors)  to  be 
administered  to  humans  fall  within  the 
definition  of  biological  products  and  are 
subject  to  the  licensing  provisions  of  the 
PHS  Act,  as  well  as  to  the  drug 
provisions  of  the  act.  Other  gene  therapy 
products,  such  as  chemically 
synthesized  products,  meet  the  drug 
definition  but  not  the  biological  product 
definition  and  are  regulated  under  the 
relevant  provisions  of  the  act  only. 

Biological  products  intended  for  use 
as  source  materials  for  further 
manufacture  into  licensed  somatic  cell 
therapy  products  or  gene  therapy 
products  require  premarketing  approval 
as  biological  products  intended  for 
further  manufacture  when  they  are 
shipped  from  one  legal  entity  to 
another.  Such  products  wo\ild  be 
considered  part  of  a  shared 
manufactiuing  arrangement  in  which: 
(1)  Two  or  more  manufacturers  perform 
different  aspects  of  the  manufacture  of 
a  product,  (2)  neither  performs  nor  is 
licensed  to  perform  all  aspects  of  the 
manufacture,  and  (3)  each  manufacturer 
holds  product  and  estabUshment  license 
applications.  In  a  shared  manufacturing 
arrangement,  FDA  accepts  only  hcense 
apphcations  for  biological  products 
intended  for  further  manufacture  that 
specify  the  licensed  manufacturer  or 
manuracturers  to  which  the 
intermediate  product  will  be  shipped 
and  approves  such  appUcatibns  only 
after  demonstration  of  safety  and 
efficacy  of  the  end  product.  For 
example,  biological  gene  therapy 
products  intended  for  use  ex  vivo  in  the 
manufactxire  of  genetically  altered  cells 
for  somatic  cell  therapies  will  require 
premarketing  approval  as  biological 
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products  intended  for  further 
manufacture  when  shipped  from  one 
legal  entity  to  another  and  will  be 
approved  only  when  the  final  somatic 
cell  therapy  product  is  approved.  For 
further  discussion  regarding  shared 
manufacturing,  refer  to  FDA's  policy 
statement  concerning  cooperative 
manufacturing  arrangements  for 
licensed  biological  products,  which  was 
published  in  the  Federal  Register  on 
November  25. 1992  (57  FR  55544). 

In  accordance  with  the  statutory 
provisions  governing  biological 
products  and  drugs,  a  somatic  cell 
therapy  product  or  gene  therapy  product 
must  be  the  subject  of  an  DMD  in 
compliance  with  part  31 2  or  of  an 
approved  PLA  regardless  of  whether  the 
finished  product  is  shipped  across  State 
lines. 

The  manufacture  of  somatic  cell 
therapy  products  or  gene  therapy 
products  will  involve  many  ancillary 
products  used  as  part  of  the 
manufacturing  process.  The  ancillary 
products  are  not  intended  to  be  present 
in  final  products  but  may  have  an 
impact  on  the  safety,  purity,  or  potency 
of  the  products  under  manufacture. 
Such  ancillary  products  meet  the 
definition  of  devices  and,  if  marketed, 
will  be  regulated  under  the  act  device 
authorities,  with  the  appropriate  type  of 
regulatory  control  being  determined 
according  to  codified  procedures  (e.g.. 
investigational  device  exemption 
(IDE)— 21  CFR  part  812;  premarket 
approval  (PMA)— 21  CFR  part  814; 
premarket  notification  (510(k))— 21  CFR 
870.81  through  807.97).  When  these 
ancillary  products  are  used  in  the 
manufacturing  of  somatic  cell  or  gene 
therapy  products,  they  become  subject 
to  drug  CGMP's.  in  particular  for 
components  and  containers  (21  CFR 
211.80  through  211.94  and  211.101(b) 
and  (c)). 

Some  of  the  ancillary  products  will 
already  be  marketed  as  medical  devices, 
drugs,  or  biological  products.  When  an 
ancillary  product  used  as  a  component 
of  the  manufacturing  process  is 
marketed  but  not  labeled  for  the  specific 
use,  such  use  may  initially  be  described 
under  the  IND  for  the  final  somatic  cell 
or  gene  therapy  product.  Such  use  of 
ancillary  products  by  manufacturers  of 
investigational  somatic  cell  therapy  or 
gene  therapy  products  is  contingent 
upon  the  submission  of  complete 
descriptions  of  the  use  of  the  ancillary 
product  in  the  manufacturing  process. 

If  the  ancillary  product  usea  as  a 
component  of  the  manufacturing 
process  does  not  have  marketing 
approval,  manufacturers  of  the  somatic 
cell  or  gene  therapy  product  must 
submit  or  provide  cross-reference  to  a 


complete  description  of  the 
manufacturing  process,  specifications, 
qualification,  and  acceptance  criteria  of 
the  ancillary  product.  This  information 
may  be  filed  by  the  sponsor  of  the  IND 
for  the  somatic  cell  or  gene  therapy 
product,  may  be  filed  in  an  IND  or  IDE 
by  the  manufacturer  of  an  ancillary 
product,  or  may  be  made  available  by 
the  manufacturer  of  the  ancillary 
product  in  a  master  file  format,  as 
defined  in  21  CFR  814.3(d)  and 
discussed  in  21  CFR  814.20(c). 

Manufacturers  who  wish  to  market 
ancillary  products  for  use  in  the 
manufacturing  of  somatic  cell  or  gene 
therapy  products  must  file  either:  (1)  A 
510(k),  (2)  a  PMA.  (3)  an  amendment  to 
an  existing  510(k).  PMA.  NDA.  or  PLA. 

The  manufacture  of  somatic  cell 
therapy  products  or  gene  therapy 
products  may  involve  components  of 
manufacture  intentionally  present  as 
part  of  the  final  products.  Products 
containing  both  a  somatic  cell 
component  and  another  drug  or  device 
component  in  the  final  product  will  be 
handled  as  combination  products. 

The  following  statement  succinctly 
describes  FDA's  current  approach  to 
regulating  somatic  cell  therapy  and  gene 
therapy  products  with  primary 
emphasis  on  premarket  approval  issues. 
As  previously  discussed,  products  that 
meet  the  biologic,  drug,  or  device 
definition  must  also  comply  with  other 
relevant  provisions  of  the  PHS  Act  and 
the  act.  Manufacturers  may  also  find 
useful  information  in  FDA's  document 
entitled  "Points  to  Consider  in  Human 
Somatic  Cell  Therapy  and  Gene 
Therapy."  Docket  No.  91N-0428. 
available  from  CBER's  Congressional 
and  Consumer  Affairs  Branch  (address 
above). 

m.  statement 


A.  Somatic  Cell  Therapy 

1.  Definition 

Somatic  cell  therapy  is  the 
prevention,  treatment,  cure,  diagnosis, 
or  mitigation  of  disease  or  injuries  in 
humans  by  the  administration  of 
autologous,  allogeneic,  or  xenogeneic 
cells  that  have  been  manipulated  or 
altered  ex  vivo.  Manufacture  of  products 
for  somatic  cell  therapy  involves  the  ex 
vivo  propagation,  expansion,  selection, 
or  pharmacologic  treatment  of  cells,  or 
other  alteration  of  their  biological 
characteristics. 

2.  Cells  Subject  To  Licensure  as  Final 
Products  When  Intended  for  Use  as 
Somatic  Cell  Therapy 

Cells  subject  to  licensure  as  final 
biological  products  when  intended  for 
use  as  somatic  cell  therapy  include  cells 


manipulated  in  a  way  that  changes  the 
biological  characteristics  of  the  cell 
population  (e.g..  by  expansion, 
selection,  encapsulation,  activation,  or 
genetic  modification  as  a  part  of  gene 
therapy  as  defined  in  section  III.B.l.  of 
this  document). 

Examples  include  the  following:  (1) 
Autologous  or  allogeneic  lymphocytes 
activated  and  expanded  ex  vivo  (e.g.. 
lymphokine-activated  killer  cells  (LAK), 
tumor  infiltrating  lymphocytes  (TIL 
cells),  antigen  specific  clones);  (2) 
encapsulated  autologous,  allogeneic,  or 
xenogeneic  cells  or  cultured  cell  lines 
intended  to  secrete  a  bioactive  factor  or 
factors  (e.g..  insulin,  growth  hormone,  a 
neurotransmitter);  (3)  autologous  or 
allogeneic  somatic  cells  (e.g., 
hepatocytes,  myocytes,  fibroblasts,  bone 
marrow-  or  blood-derived  hematopoietic 
stem  cells,  lymphocytes)  that  have  been 
genetically  modified;  (4)  cultured  cell 
lines;  and  (5)  autologous  or  allogeneic 
bone  marrow  transplants  using 
expanded  or  activated  bone  marrow 
cells.  (For  bone  marrow  products  whose 
status  is  not  clear,  consult  CHER.) 

3.  Cells  and  Tissues  Subject  to 
Licensure  as  Source  Material 

Cells  and  tissues  subject  to  biological 
product  licensure  as  source  material 
include  allogeneic  or  xenogeneic  cells 
harvested  by  other  than  the  final 
product  license  holder  and  intended  for 
manufacture  into  a  somatic  cell  product. 
Examples  include  the  following:  (1) 
Muscle  cells  removed  from  donors  and 
shipped  to  a  manufacturer  for  expansion 
into  a  muscle  cell  therapy,  (2)  animal 
cells  harvested  at  an  animal  care  facility 
and  shipped  to  a  manufacturer  for 
encapsulation  or  other  manufacturing 
steps  into  a  somatic  cell  therapy,  and  (3) 
other  human  tissue  harvested  from 
donors  and  shipped  to  another  legal 
entity  for  manufacture  into  a  somatic 
cell  therapy. 

4.  Cells  for  Which  Applications  for 
Approval  Prior  to  Marketing  are  not 
Presently  Required 

Cells  for  which  applications  for 
approval  prior  to  marketing  are  not 
required  at  the  present  time  include  the 
following:  (1)  Cell  transplants  not 
having  the  characteristics  described  in 
sections  III.A.2.  and  in.A.3.  of  this 
document,  and  (2)  minimally 
manipulated  or  purged  bone  marrow 
transplants.  Examples  include  the 
following:  (1)  Allogeneic  bone  marrow 
transplantation  employing  ex  vivo  T  cell 
purging  with  a  monoclonal  antibody 
approved  for  such  purging,  (2) 
autologous  bone  marrow  transplantation 
employing  ex  vivo  tumor  cell  purging 
by  an  approved  agent,  and  (3) 
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autologous  bone  marrow  transplantation 
employing  bone  marrow  enriched  for 
stem  cells  by  immunoadherence. 
{However,  extensive  manipulation  of 
bone  marrow  for  the  purpose  of 
obtaining  purified  stem  cell  populations 
would  result  in  a  somatic  cell  tnerapy 
subject  to  licensure.) 

B.  Gene  Therapy 

1.  Definition 

Gene  therapy  is  a  medical 
intervention  based  on  modification  of 
the  genetic  material  of  hving  cells.  Cells 
may  be  modified  ex  vivo  for  subsequent 
administration  or  may  be  altered  in  vivo 
by  gene  therapy  products  given  directly 
to  the  subject.  When  the  genetic 
manipulation  is  performed  ex  vivo  on 
cells  that  are  then  administered  to  the 
patient,  this  is  also  a  type  of  somatic  cell 
therapy.  The  genetic  manipulation  may 
be  intended  to  prevent,  treat,  cure, 
diagnose,  or  mitigate  disease  or  injuries 
in  humans. 

2.  Final  Products  Containing  the  Genetic 
Material  Intended  for  Gene  Therapy 

Final  products  containing  the  genetic 
material  intended  for  gene  therapy  are 
regulated  as  biological  products 
requiring  PLA's  (e.g..  viral  vectors 
containing  genetic  material  to  be 
transferred,  ex  vivo  transduced  cells  and 
analogous  products)  or  as  drugs 
requiring  NDA's  (e.g..  synthetic 
products)  regardless  of  whether  they  are 
intended  for  use  in  vivo  or  ex  vivo. 
Gene  therapy  products  that  are  licensed 
biological  products  will  be  approved  as 
biological  products  intended  for  further 
manufacture  if  they  are  intended  to  be 
used  ex  vivo  during  the  manufocture  of 
genetically  altered  cells. 

Examples  include  the  following:  (1)  A 
synthetic  polynucleotide  sequence 
intended  to  alter  a  specific  genetic 
sequence  in  human  somatic  cells  after 
systemic  administration  is  regulated  as 
a  drug  requiring  an  NDA;  (2)  a  retroviral 
vector  containing  the  adenosine 
deaminase  (ADA)  gene,  intended  to  be 
administered  intravenously  to  the 
patient,  is  regulated  as  a  biological 
product  requiring  a  PLA;  and  (3)  a 


retroviral  vector  containing  the  ADA 
gene  and  intended  to  modify  cells  ex 
vivo  is  regulated  as  a  biological  product 
intended  for  further  manufacture 
requiring  a  PLA. 

3.  Viral  Vector  Systems  Intended  for 
Further  Manufocture  Into  Final  Products 

The  manufacture  and  quahty  control 
of  viral  vector  systems  (i.e..  not 
containing  the  complete  genetic 
material)  that  are  designed  to  serve  as 
the  starting  point  for  further 
manufacture  into  final  products  (i.e.. 
insertion  of  additional  genetic  material 
into  the  vector)  may  be  described  in  a 
drug  master  file. 

C.  Ancillary  Products  Used  during 
Production  of  Somatic  Cell  Therapies 

Numerous  products  will  be  used 
during  production  of  somatic  cell 
therapy.  Examples  include  the 
following:  (1)  Bioreactors  and  cell 
culturing  systems,  (2)  components  of 
culture  media,  (3)  drug-  or  biologic-like 
components  used  to  activate  or 
otherwise  change  the  biological 
characteristics  of  the  cells,  (4)  certain 
antisense  polynucleotides,  and  (5) 
agents  used  to  purge  or  select  or 
stimulate  specific  cell  populations.  A 
common  characteristic  of  these  products 
is  that  they  are  intended  to  act  on  the 
cells,  rather  than  to  have  an 
independent  effect  on  the  patient. 
Additionally,  the  intended  action  of 
these  products  is  not  dependent  upon 
incorporation  into  the  somatic  cell  with 
maintenance  of  the  products'  structural 
or  functional  integrity. 

These  products  meet  the  definition  of 
medical  devices.  They  are  regulated  as 
devices,  with  the  type  of  regulatory 
control  being  determined  according  to 
codified  procedures.  In  contrast, 
products  administered  directly  to 
patients  or  products  whose  function 
requires  incorporation  into  the  somatic 
cells  with  maintenance  to  some  degree 
of  structural  or  functional  integrity  (e.g.. 
viral  or  other  vectors  containing  genetic 
material  to  be  used  in  gene  therapy)  are 
not  considered  ancillary  products; 
rather,  they  are  regulated  as  drugs  or 
biological  products. 


The  center  primarily  responsible  for 
regulating  a  particular  device  will  be 
designated  according  to  the  current 
intercenter  agreements.  For  example, 
according  to  the  current  agreement, 
<DER  will  regulate  the  synthetic 
antisense  compounds,  CBER  will  be 
responsible  for  monoclonal  antibody- 
based  purging  agents,  and  CDRH  will 
oversee  the  approval  of  bioreactors. 

D.  Combination  Products 

Many  somatic  cell  products 
administered  to  patients  will  be 
combinations  of  a  biological  product 
and  a  device  or  of  a  drug,  a  biological 
product,  and  a  device.  Examples 
include  the  following:  (1)  Encapsulated 
pancreatic  islet  cells  secreting  insulin, 
and  (2)  a  device  containing 
encapsulated  cells  secreting  a 
neurotransmitter.  The  combination 
products  for  which  the  primary 
mechanism  of  action  is  that  of  the 
somatic  cell  therapy  component  will  be 
regulated  as  biological  products. 

rv.  Comments 

FDA  recognizes  that  somatic  cell  and 
gene  therapy  products  constitute  a  new 
and  emerging  scientific  area.  The  agency 
will  review  and  consider  written 
comments  on  the  regulatory  approach 
set  forth  in  this  notice.  Any  comments 
received  will  be  considered  in 
determining  whether  amendments  to,  or 
revisions  of,  the  approach  are 
warranted.  Two  copies  of  any  comments 
should  be  submitted,  except  that 
individuals  may  submit  one  copy 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
received  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

Dated:  September  24,  1993. 
Michael  R.  Taylor. 
Deputy  Commissioner  for  Polity 
[FR  Doc.  93-24938  Filed  10-1 3-93;  8:45  ami 
etUJNG  CODE  416ft-01-f 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
[Docket  No.  91 N-100H] 
RIN  0905-AB67 

Food  Labeling:  Healtti  Claims  and 
Label  Statements:  Folate  and  Neural 
Tut>e  Defects 

AGENCY:  Food  and  Drug  Administration, 

DHHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
revise  its  food  labeling  regulations  to 
authorize  the  use  of  a  health  claim  about 
the  relationship  between  folate  and  the 
risk  of  neural  tube  birth  defects  on 
labels  or  in  labeling  of  foods  in 
conventional  food  form  or  dietary 
supplements.  This  rule  is  being 
proposed  in  response  to  provisions  of 
the  Nutrition  Labeling  and  Education 
Act  of  1990  (the  1990  amendments)  and 
the  Dietary  Supplement  Act  of  1992  (the 
DS  Act)  that  bear  on  health  claims.  FDA 
has  reviewed  the  scientific  data  in 
conformity  with  the  requirements  of  the 
1990  amendments  and  has  considered 
recommendations  provided  by  the  Folic 
Acid  Subcommittee  of  its  Food 
Advisory  Committee  (the  Folic  Acid 
Subcommittee)  as  well  as  comments 
received.  The  agency  has  tentatively 
decided  to  authorize  a  health  claim  for 
folate  and  neural  tube  defects  (NTD's) 
and  to  provide  for  safe  use  of  foUc  acid 
in  foods  by  amending  several  of  its 
regulations  that  permit  use  of  folic  acid 
in  foods. 

DATES:  Written  comments  by  December 
13, 1993.  The  agency  is  proposing  that 
any  final  rule  that  may  issue  based  upon 
this  proposal  become  effective  30  days  . 
after  the  date  of  publication,  except  that 
for  foods  that  are  fortified  with  folic 
acid  to  ensure  that  the  folic  acid  is 
safely  used,  any  final  rule  authorizing  a 
health  claim  will  not  be  effective  until 
the  effective  date  of  the  amendment  to 
the  food  additive  regulation  for  folic 
acid  proposed  elsewhere  in  this  issue  of 
the  Federal  Register. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr.,  Rockville,  MB  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  I.  Rader,  Center  for  Food  Safety 
and  Apphed  Nutrition  (HFS-175).  Food 
and  Drug  Administration.  200  C  St.  SW., 
Washington.  DC  20204,  202-205-5375. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  The  1990  Amendments 


The  1990  amendments  to  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
provided  for  extensive  changes  in  the 
way  foods  are  labeled.  With  respect  to 
health  claims,  the  1990  amendments 
amended  the  act  by  adding  a  provision 
(section  403(r)(l)(B)  of  the  act  (21  U.S.C 
343(r)(l)(B)))  that  provides  that  a 
product  is  misbranded  if  it  bears  a  claim 
that  characterizes  the  relationship  of  a 
nutrient  to  a  disease  or  health-related 
condition,  unless  the  claim  is  made  in 
accordance  with  the  procedures  and 
standards  established  under  the  act. 
Congress  enacted  the  health  claims 
provisions  of  the  1990  amendments  to 
help  U.S.  consumers  maintain  healthy 
dietary  practices  and  to  protect 
consumers  from  unfounded  health 
claims.  The  1990  amendments  required 
that  FDA  evaluate  10  nutrient-disease 
relationships  with  respect  to  their 
appropriateness  for  health  claims.  The 
topic  of  foUc  acid  and  NTD's  was  among 
those  10  topics. 

In  the  Federal  Register  of  November 
27, 1991  (56  FR  60537),  the  agency 
proposed  to  establish  general 
requirements  in  conformity  with  the 
requirements  of  the  1990  amendments 
that  would  govern  the  appropriateness 
and  validity  of  health  claims.  On 
January  6, 1993,  FDA  published  a  final 
rule  on  the  general  requirements  for 
heahh  claims  (58  FR  2478).  The 
regulation  that  FDA  adopted  provides 
that  the  agency  will  promulgate 
regulations  authorizing  health  claims 
only  when  it  determines,  based  on  the 
totality  of  publicly  available  scientific 
evidence.(including  evidence  from  well- 
designed  studies  conducted  in  a  manner 
that  is  consistent  with  generally 
recognized  scientific  procedures  and 
principles),  that  there  is  significant 
agreement,  among  experts  qualified  by 
training  or  experience  to  evaluate  such 
claims,  that  the  claim  is  supported  by 
the  scientific  evidence. 

The  regulation  also  requires,  among 
other  things,  that  all  label  and  labeling 
statements  about  the  substance-disease 
relationship  be  based  on  and  be 
consistent  with  the  conclusions  set  forth 
in  the  regulation  (§  101.14(d)(2)(i)(21 
CFR  101.14(d)(2)(i));  that  the  claim  be 
limited  to  describing  the  value  that 
ingestion  of  the  substance,  as  part  of  a 
total  dietary  pattern,  may  have  on  a 
particular  disease  or  health-related 
condition  (§  101.14(d)(2)(ii));  that  the 
claim  be  complete,  truthful,  and  not 
misr&ading,  and,  where  factors  other 
than  dietary  intakes  of  the  substance 


affect  the  relationship  between  the 
substance  and  the  disease  or  health- 
related  condition,  such  factors  may  be 
required  to  be  addressed  in  the  claim 
(§  101.14(d)(2)(iii));  that  all  information 
required  to  be  in  the  claim  appear  in 
one  place  without  other  intervening 
material  (§  101.14(d)(2)(iv));  that  the 
claim  enable  the  public  to  comprehend 
the  information  provided  and  to 
understand  the  relative  significance  of 
such  information  in  the  context  of  a 
total  daily  diet  (§  101.14(d)(2)(v));  and 
that  the  level  of  the  substance  be 
sufficiently  high  and  in  an  appropriate 
form  to  justify  the  claim 
(§  101.14(d)(2)(vii)).  Foods  bearing 
health  claims  must  also  bear  nutrition 
labeling  including  information  on  the 
substance  that  is  the  subject  of  the 
health  claim  (§  101.14(d)(3i). 

The  health  claim  provisions  of  the 
1990  amendments  do  not  alter  the 
requirements  of  the  act  that  foods  be 
safe,  and  that  information  on  food  labels 
and  labeling  be  truthful  and  not 
misleading.  Sections  added  by  the  1990 
amendments  cannot  be  implemented 
independently  of  the  remaining  portions 
of  the  act.  The  act  must  be  considered 
as  a  whole,  and  FDA's  responsibility  for 
ensuring  that  foods  are  safe,  and  that 
labeling  is  not  misleading,  is  explicitly 
provided  for  in  sections  402  (21  U.S.C. 
342)  and  403  of  the  act.  Further,  a  health 
claim  cannot  be  authorized  for  a 
substance  if  its  use  would  increase  the 
risk  of  another  disease  or  health-related 
condition,  and  disqualifying  levels  for 
sodium,  total  fat,  saturated  fat,  and 
cholesterol  caimot  be  exceeded  in  foods 
bearing  health  claims.  Additional 
disqualifying  provisions  could  be 
specified  as  appropriate. 


B.  The  DS  Act 

The  agency  notes  that  the  final  rule  on 
general  requirements  for  health  claims 
that  it  published  January  6, 1993  (58  FR 
2478),  did  not  include  general 
requirements  for  health  claims  on 
dietary  supplements.  In  October  1992, 
Congress  passed  the  DS  Act  (Pub.  L. 
102-571),  which  imposed  a  moratorium 
until  December  15, 1993.  on  FDA 
implementation  of  the  1990 
amendments  with  respect  to  dietary 
supplements  not  in  conventional  food 
form.  The  DS»Act  directed  FDA  to  issue, 
by  June  15, 1993,  proposed  rules  to 
implement  the  1990  amendments  with 
respect  to  dietary  supplements  and  to 
issue  final  rules  based  on  these 
proposals  by  December  31, 1993. 
Accordingly,  FDA  published  (58  FR 
33700.  June  18. 1993)  a  proposed  rule 
on  general  requirements  for  health 
claims  on  dietary  supplements.  FDA 
proposed  to  revise  its  food  labeling 
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regulations  to  make  dietary  supplements 
of  vitamins,  minerals,  herbs,  or  other 
similar  nutritional  substances  subject  to 
the  general  requirements  that  apply  to 
all  other  types  of  food  with  respect  to 
health  claims. 

The  DS  Act  also  amended  the  so- 
called  "hammer"  provision  of  the  1990 
amendments  to  provide  that  if  the 
agency  does  not  meet  the  established 
IDecember  31, 1993,  timeframe  for 
issuance  of  final  rules,  the  proposed 
regulations  are  to  be  considered  final 
regulations. 

With  respect  to  the  10  nutrient- 
disease  relationships  that  the  1990 
amendments  directed  FDA  to  consider, 
in  the  Federal  Register  of  January  6, 
1993  (58  FR  2537  through  2849),  the 
agency  issued  regulations  announcing 
its  decisions  with  respect  to  foods  in 
conventional  food  form  on  each  of  these 
relationships.  However,  under  s^tion 
202(a)(1)  and  (b)  of  the  DS  Act,  while 
FDA  could  provide  that  the  health 
claims  that  it  authorized  for  food  in 
conventional  food  form  could  also 
appear  on  dietary  supplements  that 
qualified  to  bear  those  claims,  the 
agency  could  not  act  before  December 
15, 1993,  to  deny  claims  on  dietary 
supplements  on  any  of  the  10 
relationships. 

In  the  wake  of  the  January  6, 1993, 
final  rules,  six  nutrient-disease 
relationships  remain  imresolved  for 
dietary  supplements.  In  this  document, 
FDA  is  proposing  to  authorize  a  health 
claim  on  the  relationship  between  folate 
and  NTD's.  This  proposal  pertains  to  all 
food,  whether  in  conventional  food  form 
or  a  dietary  supplement.  Elsewhere  in 
this  issue  of  the  Federal  Register,  FDA 
is  addressing  the  remaining  five 
nutrient-disease  relationships  for 
dietary  supplements. 

C.  Chronology  of  Regulatory  and  Other 
\  Activities  Related  to  Folate  and  NTD's 

Since  the  passage  of  the  1990 
I  amendments  in  November  1990,  the 
rapidly  evolving  nature  of  the  science 
relative  to  folate  and  NTD's  and  a 
number  of  Public  Health  Service  (PHS) 
activities  have  intertwined  with  the 
regulatory  process  relative  to  a  health 
claim  for  this  topic.  To  facilitate  an 
understanding  of  FDA's  evolving 
activities  on  this  matter,  these  events  are 
described  briefly  in  chronological  order 
below  and  in  greater  detail  later  in  this 
document. 

I.  The  Proposed  Rule 

I   In  response  to  the  1990  amendments, 
he  agency  proposed  (56  FR  60610, 
November  27, 1991)  not  to  authorize  the 
ise  on  the  label  or  in  labeling  of  foods, 
ncluding  dietary  supplements,  of 


health  claims  relating  to  an  association 
between  folic  acid  and  NTD's. 

a.  Summary  of  data.  In  reaching  this 
tentative  decision,  the  agency  reviewed 
all  of  the  available  human  studies. 
These  studies  consisted  of  four 
intervention  trials  with  women  at  high 
risk  of  recurrence  of  an  NTD  pregnancy 
because  of  a  personal  history  of  such  a 
pregnancy  (Refs.  1,  2,  3.  and  4;  Table  1) 
and  four  observational  studies  of 
women  at  risk  of  occurrence  of  an  NTD 
pregnancy  (Refs.  5.  6,  7,  8,  and  9;  Table 
2).  FDA  also  reviewed  a  number  of 
studies  in  which  levels  of  various 
vitamins  were  measured  in  blood 
samples  obtained  from  women  during  or 
following  the  periconceptional  interval 
(i.e.,  around  the  time  of  conception)  and 
a  number  of  animal  studies  to  determine 
whether  vitamin  status  was  associated 
with  risk  for  an  NTD  pregnancy  (see  56 
FR  60610).  With  the  exception  of  the 
Medical  Research  Council  of  the  United 
Kingdom  (MRC)  trial  (Ref.  4)  the  results 
of  these  studies  were  not  conclusive 
relative  to  a  specific  effect  of  folate 
intake  on  reduction  in  risk  of 
pregnancies  affected  by  NTD's. 

In  July  1991,  the  MRC  (Ref.  4) 
published  the  results  of  a  well- 
conducted  clinical  trial  in  which 
women  at  high  risk  of  an  NTD-affected 
pregnancy,  because  of  a  personal  history 
of  such  a  pregnancy,  were  given 
supplements  containing  4  milligrams 
(mg)  (4,000  micrograms  (ng))  of  folic 
acid  daily  (i.e.,  10  times  the  Reference 
Daily  Intake  (RDI)),  and  the  outcomes  of 
their  pregnancies  were  compared  with 
those  of  women  who  had  not  received 
folic  acid  in  their  supplements.  This 
study  clearly  demonstrated,  for  the  first 
time,  a  significant  reduction  in 
recurrence  of  NTD's  with  high  levels  of 
folic  acid  but  not  with  supplementation 
with  other  vitamins.  This  study 
established  a  specific  role  for  folic  acid 
in  reducing  the  risk  of  recurrence  of 
NTD  pregnancies  in  women  with  a 
previous  history  of  this  defect,  but 
extrapolation  of  these  results  to  women 
in  the  general  population  at  much  lower 
risk  of  occurrence  of  NTD-affected 
pregnancies,  and  extrapolation  of  the 
results  to  lower  levels  of  folate  (e.g.,  400 
^g  folic  acid  daily,  or  100  percent  of  the 
RDI),  were  problematic. 

b.  Recommendations  for  women  at 
risk  of  recurrence  of  an  NTD-affected 
pregnancy.  In  August  1991,  the  Centers 
for  Disease  Control  (CDC)  published 
guidelines  for  use  of  foUc  acid  at  high 
intake  levels  (i.e.,  at  4  mg  (4,000  \t%  or 
10  times  the  RDI))  by  those  women  who 
are  planning  a  pregnancy  and  who  are 
at  high  risk  of  a  recurrence  of  an  NTD- 
complicated  pregnancy  (Ref.  10).  CDC 
recommended  that  women  who  had 


previously  had  a  pregnancy  resulting  in 
a  fetus  or  an  infant  with  a  NTD  should 
be  counseled  about  the  increased  risk  of 
such  a  complication  in  subsequent 
pregnancies  and  should  be  advised  that 
folic  acid  supplementation  may  reduce 
the  risk  of  a  recurrence.  The  guidelines 
stated  that  such  women  should  consult 
their  physician  when  planning  a 
pregnancy  and,  unless  contraindicated, 
should  be  advised  to  take  4  mg  (4,000 
^g)  of  folic  acid  daily  beginning  at  least 
4  weeks  before  conception  and 
continuing  through  the  first  3  months  of 
pregnancy  (Ref.  10).  The  guidelines  did 
not  specifically  address  the  issue  of 
folate  consumption  among  these  women 
during  the  times  when  they  were  not 
planning  to  become  pregnant  or  among 
women  who  did  not  have  a  history  of 
an  IMTD-affected  pregnancy. 

FDA,  in  its  proposed  rule  published 
in  the  Federal  Register  of  November  27, 
1991  (56  FR  60610).  restated  significant 
portions  of  the  August  1991  CDC 
recommendation  and  noted  the 
significance  of  this  guideline  for  women 
at  high  risk  of  a  recurrence  of  an  NTD- 
affected  pregnancy.  The  agency 
tentatively  decided,  however,  not  to 
authorize  a  health  claim  on  the 
relationship  between  folic  acid  and 
NTD's.  The  agency  noted  that  the 
amount  of  folic  acid  needed  for 
reduction  in  risk  of  recurrence  of  NTD's 
in  women  at  high  risk  of  this, 
complication  is  significantly  in  excess 
of  usual  dietary  intakes  and  exceeds 
amounts  permitted  under  current  food 
additive  regulations.  In  addition,  the 
agency  tentatively  concluded  that  there 
was  not  significant  agreement  among 
qualified  experts  that  intakes  of  folic 
acid  lower  than  the  level  of  4  mg  (4,000 
^Jig)  per  (/)  day  used  in  the  MRC  trial 
would  have  the  same  protective  effect  as 
intake  of  the  study  dose  of  4  mg/day. 
Additionally,  at  that  time,  there  was  not 
significant  agreement  among  qualified 
experts  that  intakes  of  folic  acid  lower 
than  those  studied  in  this  recurrence 
intervention  trial,  and  consistent  with 
current  food  additive  regulations,  would 
have  the  same  effect  in  women  in  the 
general  U.S.  population,  who  are  at 
much  lower  risk  of  an  occurrence  of  an 
NTD-affected  pregnancy  than  were  the 
women  at  high  recurrent  risk  who 
participated  in  the  MRC  study  (56  FR 
60610). 

2.  Reopening  of  the  Comment  Period 

Subsequent  to  publication  of  the 
proposed  regulation  (56  FR  60610, 
November  27, 1991)  and  after  the  period 
for  submitting  comments  in  response  to 
the  proposal  closed  on  February  25, 
1992,  FDA  became  aware  of  the 
possibility  of  significant  new  data  on 
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folate  and  NTD's.  Therefore,  in  the 
Federal  Register  of  July  23.  1992  (57  FR 
3Z751).  the  agency  reopened  the 
comment  period  to  permit  the  inclusion 
of  any  new  scientific  data  and 
information,  particularly  information 
that  might  become  available  as  a  result 
of  a  meeting  on  folic  acid  and  NTD's 
that  was  to  be  held  at  CDC  on  July  27. 
1992.  The  reopening  of  the  comment 
period  also  provided  an  opportunity  for 
the  public  to  comment  on  that  s<:ientiric 
data  and  information. 

a.  Sew  data.  As  a  result  of  the 
reopening  of  the  comment  period, 
preliminary  data  from  a  randomized, 
controlled  trial  that  was  conducted  in 
Hungary  (hereafter  referred  to  as  "the 
Hungarian  study")  of  the  effe<:tiveness 
of  multivitamin  and  multimineral 
supplements  providing  daily  intakes  of 
0.8  mg  (800  »ig)  of  folic  acid  (i.e..  twice 
the  RDI)  in  reducing  the  risk  of 
occurrence  of  NTDs  became  publicly 
.ivailable  (.58  FR  2606.  Ref.  30).  The 
.igency  also  received  information  on  the 
results  of  a  ca.se-control  study  of 
periconceptional  use  of  multivitamins 
containing  folic  acid  at  daily  doses  of 
0.4  mg  (400  ng)  and  higher  and  the  risk 
of  occurrence  of  NTD's  in  women  in 
Boston.  Philadelphia,  and  Toronto  (58 
FR  2606,  Ref.  31). 

b.  PHS  recommendation.  In 
September  1992.  while  FDA's 
rulemaking  was  in  progress,  the  PHS 
(Ref.  11)  issued  a  recommendation  that 
all  women  of  childbearing  age  in  the 
United  States  who  are  capable  of 
becoming  pregnant  should  consume  0.4 
mg  (400  ng)  of  folic  acid/day  for  the 
purpose  of  reducing  their  ri.sk  of  having 
a  pregnancy  affected  with  spina  bifida 
or  other  NTD's.  The  recommendation 
was  based  on  data  suggesting  that  folic 
acid,  when  given  at  a  high  dose  (4  mg 
or  4,000  ng),  can  reduce  the  risk  of 
recurrence  of  NTD's  (Ref.  4)  and  on  a 
synthesis  of  information  from  studies 
that  used  multivitamins  containing  folic 
acid  at  dose  levels  from  0  to  1,000  >ig/ 
day  can.  Based  on  information  provided 
in  these  studies.  PHS  inferred  that  folate 
alone  at  levels  of  0.4  mg  (400  ^g)/day 
can  reduce  the  risk  of  NTD's  in  some 
women.  The  PHS  recommendation 
identified  three  approaches  to 
delivering  folate  to  women  of 
childbearing  age  in  the  general 
population,  including  improvements  in 
dietary  habits,  daily  use  of  folic  acid 
supplements  tbroughout  the 
childbearing  years,  and  fortification  of 
the  U.S.  food  supply. 

The  PHS  recommendation  also 
identified  several  issues  that  remained 
outstanding.  Among  these  issues  were: 
(1)  The  appropriate  intake  of  folate  for 
reduction  in  risk  of  NTD's;  (2)  the 


potential  role  of  other  nutrients  in 
reduction  in  risk  of  NTD's:  (3)  the 
"folate-preventable"  fraction  of  NTD- 
affected  pregnancies  in  women  in  the 
U.S.  population;  and  (4)  safety  concerns, 
including  effects  of  increased  folate 
intakes  in  complicating  the  diagnosis  of 
vitamin  B12  deficiency  if  the  food 
supply  were  to  bet:ome  highly  fortified 
with  folic  acid.  The  PHS  statement  also 
noted  that  because  the  effects  of  high 
intakes  of  folate  are  not  well  known,  but 
include  complicating  the  diagnosis  of 
vitamin  B12  deficiency,  care  .should  be 
taken  to  keep  total  folate  con.sumption 
at  less  than  1  mg  (1.000  ng)/day  except 
under  the  supervision  of  a  physician 
(Ref.  11). 

The  target  population  for  this 
recommendation  includes  about  70 
million  women  of  childbearing  age  in 
the  United  States  throughout  the 
approximately  30  years  in  which  they 
are  capable  of  becoming  pregnant.  The 
Department  of  Health  and  Human 
Services  (DHHS)/PHS  report  estimated 
that  about  a  50-percent  reduction  in 
NTD  births  could  occur  if  all  women  of 
childbearing  age  consumed  0.4  mg  (400 
Hg)  folic  acid  daily  throughout  their 
childbearing  years  (Ref.  11). 

3.  The  Folic  Acid  Subcommittee 

Given  the  seriousness  of  NTD's  and 
the  safety  and  other  concerns  stated  in 
the  PHS  recommendation,  the  agency 
decided  that  it  needed  expert  advice  in 
deciding  whether  to  authorize  a  health 
claim  on  folate  and  NTD's  and  in 
resolving  certain  separate  but  related 
issues  involving  the  safety  of  folic  acid. 
The  agency  convened  the  Folic  Acid 
Subcommittee  to  consider  the 
outstanding  issues  on  folic  acid  (57  FR 
52781.  November  5,  1992).  The  Folic 
Acid  Subcommittee  had  its  first  meeting 
on  November  23  and  24, 1992  (Ref.  12). 
The  agency  asked  the  Folic  Acid 
Subcommittee  to  provide 
recommendations  on  several  issues, 
including  identification  of  the 
appropriate  target  population  for  a 
folate-NTD's  health  claim,  the 
appropriate  daily  intake  of  folate  to 
reduce  the  risk  of  NTD's.  safety 
concerns  for  the  target  population  and 
the  general  population,  and  appropriate 
methods  for  presenting  a  health  claim, 
if  one  is  to  be  authorized,  to  the  target 
population.  The  Folic  Acid 
Subcommittee  evaluated  these  issues  in 
the  broadest  public  health  context  and 
provided  the  agency  with 
recommendations  on  educational 
activities  for  health  professionals  as 
well  as  for  the  target  population,  the 
need  for  surveillance  both  for  changes 
in  incidence  of  NTD's  and  for  adverse 
ejects  of  increased  folate  intake. 


labeling  of  foods  (including  health 
claims),  and  fortification  of  the  food 
supply  with  folic  acid.  The  Folic  Acid 
Subcommittee,  however,  was  unable  to 
resolve  all  of  the  issues  at  its  November 
1992  meeting,  particularly  those 
involving  food  fortification. 

4.  The  Final  Rule 

The  1990  amendments  required  that, 
within  2  years  of  their  passage.  FDA 
publish  final  regulations  on  the  10 
nutrient-disease  relationships. 
Therefore,  in  the  Federal  Register  of 
January  6, 1993  (58  FR  2606).  the  agency 
published  a  final  rule  on  a  health  claim 
for  folic  acid  and  NTD's.  The  agency  did 
not  authorize  a  health  claim  for  folic 
acid  and  NTD's  at  that  time.  The  agency 
reaffirmed  its  support  of  the  PHS 
recommendation  that  all  women  of 
childbearing  age  in  the  United  States 
who  are  capable  of  becoming  pregnant 
consume  0.4  mg  of  folic  acid  daily  to 
reduce  their  risk  of  having  a  pregnancy 
affected  with  spina  bifida  or  other 
NTD's.  The  agency  noted,  however,  that 
while  the  PHS  recommendation 
evidenced  that  significant  scientific 
agreement  exists  regarding  the 
relationship  between  folate  and  NTD's. 
unresolved  questions  about  the  safe  use 
of  folic  acid  in  food  remained.  The 
agency  concluded  that  it  could  not 
authorize  a  health  claim  for  folate  until 
the  questions  regarding  the  safe  use  of 
this  nutrient,  as  well  as  other  concerns 
raised  by  PHS.  were  satisfactorily 
resolved.  The  agency  stated  its  intention 
to  work  expeditiously  to  try  to  resolve 
these  issues,  including  a  review  of  the 
recommendations  of  the  Folic  Acid 
Subcommittee. 

On  April  15. 1993,  FDA  reconvened 
the  Folic  Acid  Subcommittee  (Ref.  13). 
FDA  updated  the  Folic  Acid 
Subcommittee  on  work  done  by  FDA 
staff  on  fortification  models.  FDA  asked 
for  clarification  on  what  appeared  to  be 
an  inconsistency  in  positions  taken  by 
the  Folic  Acid  Subcommittee  relative  to 
health  claims.  (At  the  November  23  and 
24.  1992.  meeting,  the  Folic  Acid 
Subcommittee  supported  the  PHS  ' 
recommendation  but  recommended 
against  use  of  health  claim;?).  Following 
expressions  of  diverse  opinions  of  the 
potential  effectiveness  of  health  claims 
as  an  educational  tool  and  by  close 
votes  by  subcommittee  members,  the 
Folic  Acid  Subcommittee  supported 
FT)A  actions  to  propose  to  authorize  a 
health  claim  and  to  propose  to  fortify 
cereal-grain  products. 

D.  The  Purpose  and  Scope  of  This 
Document 

The  sections  above  describe  the 
significant,  and  in  some  cases. 


ionflicting  factors  that  the  agency  must 
consider  in  addressing  the  topic  of 
folate  and  NTTD's.  In  trying  to  resolve 
these  conflicts,  the  agency  has  posed  a 
series  of  questions  for  itself.  These 
questions,  and  the  agency's  proposed 
answers,  provide  the  basic  outline  for 
the  remainder  of  this  document. 

The  questions  addressed  by  FDA 
include  the  following: 

(1)  Is  a  health  claim  on  food  labels 
appropriate  for  the  relationship  between 
folate  and  NTD's? 

(2)  Shpuld  the  food  supply  be  fortified 
with  folic  acid  to  ensure  that  women 
have  adequate  folate  intakes?  If  so.  is  it 
necessary  to  limit  the  foods  to  which 
folic  acid  can  be  added  and  the  levels 

at  which  it  can  be  added  to  specific 
foods? 

(3)  If  there  are  to  be  limitations  on  the 
foods  that  can  be  fortified  with  folic 
acid,  which  foods  are  most  appropriate 
for  fortification  and  at  what  levels 
should  they  be  fortified? 

(4)  If  the  agency  concludes  that  a 
health  claim  can  be  safely  implemented, 
what  should  such  a  claim  say  about 
folate  and  NTD's? 

In  this  document,  the  agency  is 
proposing  to  authorize  a  health  claim 
relating  diets  adequate  in  folate  to 
reductions  in  the  risk  of  NTD-affected 
pregnancies.  FDA  has  tentatively 
concluded,  based  on  the  totality  of  tlie 
stuentific  evidence,  that  there  is 
significant  scientific  agreement  among 
qualified  experts  supporting  a 
relationship  between  folate  and  NTD's. 
The  agency  has  also  tentatively 
txmciuded  that,  based  on  its  discussions 
with  the  Folic  Acid  Subcommittee  and 
its  analyses  of  food  intake  data,  daily 
folate  intakes  can  be  maintained  within 
safe  ranges  by  allocating  fortification 
with  folic  acid  to  specific  foods  in  the 
food  supply  through  an  amendment  to 
the  food  additive  regulation  for  folic, 
acid. 

In  companion  documents  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  the  agency  is  proposing  to 
amend  the  food  additive  regulation  for 
folic  acid  and  to  amend  the  standards  of 
identity  for  specific  cereal-grain 
products.  The  agency  will  seek  specific 
comment  on  the  companion  proposals 
and  on  this  proposal  from  the  Folic 
Acid  Subcommittee,  the  experts  who 
participated  in  the  November  23  and  24. 
1992,  meeting,  and  the  agency's  Food 
Advisory  Committee.  After  the  advisory 
committee  meets,  the  agency  will  make 
these  comments  available  for  public 
review  and  comment,  as  part  of  this 
rulemaking,  as  soon  as  possible.  FDA 
encourages  public  comment  on  the 
views  that  it  receives  from  these  experts. 


II.  Regulatory  History  of  Folic  Acid 

FDA  regulates  folic  acid  as  a  drug  or 
as  a  food  additive,  de{>ending  upon  its 
intended  use. 

A.  The  Drug  Regulation 

The  agency  evaluated  the  use  of  folic 
acid  as  a  drug  in  the  Federal  Register  of 
April  9, 1971  (36  FR  6843).  in  response 
to  reports  received  from  the  National 
Academy  of  Sciences  (NAS)  on  the 
therapeutic  uses  of  folic  acid.  The 
agency  concluded  that  folic  acid 
administered  orally  or  parenterally  is 
effective  in  the  treatment  of 
megaloblastic  anemias  of  tropical  and 
nontropical  sprue,  those  of  nutritional 
origin,  and  those  that  may  occur  during 
pregnancy,  infancy,  and  childhood.  The 
agency  found  that  administration  of 
folic  acid  alone  is  improper  therapy  in 
the  treatment  of  pernicious  anemia  and 
other  megaloblastic  anemias  where 
vitamin  Bu  is  deficient,  because  such 
treatment  may  delay  the  appearance  of 
(i.e..  mask)  the  anemia  of  vitamin  B12 
deficiency. 

The  agency  found  that  in  the  presence 
of  excess  folic  acid  and  inadequate 
vitamin  B12,  the  anemia  of  vitamin  B12 
deficiency,  which  is  generally  the 
earliest  indicator  of  the  deficiency,  may 
not  develop  (i.e.,  may  be  masked),  thus 
delaying  the  diagnosis  of  the  deficiency. 
Other  serious  consequences  of  the 
deficiency  (e.g..  severe  and  often 
irreversible  neurologic  damage), 
however,  may  progress  and  worsen 
because  of  the  failure  to  detect  the 
anemia  at  an  early  stage  of  the 
deficiency  and  initiate  appropriate 
therapy  with  vitamin  B12.  This 
interaction  between  the  functions  of 
folic  acid  and  vitamin  B12  (i.e.,  the 
ability  of  folic  acid  to  mask  the  anemia 
of  vitamin  B12  deficiency)  has  been 
recognized  for  many  years  and  is  the 
basis  for  the  precautionary  statement  on 
oral  and  parenteral  preparations  of  folic 
acid  for  therapeutic  use.  In  the  final 
rule,  the  agency  stated  the  conditions 
under  which  it  would  approve  new  drug 
applications  for  folic  acid  preparations 
(36  FR  6843).  The  labeling  conditions 
included  the  following  precaution: 
"Folic  acid  especially  in  doses  above  1.0 
mg  daily  may  obscure  pernicious 
anemia,  in  that  hematologic  remission 
may  occur  while  neurological 
manifestations  remain  progressive." 

In  the  Federal  Register  of  October  17, 
1980  (45  FR  69043  at  69044).  the  agency 
amended  the  "Precautions"  statement  to 
be  included  in  the  labeling  of  oral  and 
parenteral  preparations  of  folic  acid  for 
therapeutic  use  in  treating  patients  with 
megaloblastic  anemia  of  folate 
deficiency,  because  the  agency  found 


that  the  revision  more  accurately  stated 
the  level  at  which  folic  acid  may 
obscure  pernicious  anemia.  The  agency 
stated:  "While  obscuration  of  pernicious 
anemia  does  not  otxur  at  levels  of  0. 1 
mg  of  folate/day,  hematologic 
remissions  in  pernicious  anemia  have 
been  reported  at  levels  as  low  as  0.25 
mg  of  folate  per  day."  The  precautions 
section  of  the  labeling  conditions  for 
folic  acid  was  amended  to  read  as 
follows:  "Folic  acid  in  doses  above  0.1 
mg  daily  may  obscure  pernicious 
anemia  in  that  hematologic  remission 
can  occur  while  neurological 
manifestations  remain  progressive." 

B.  The  Food  Additive  Regulntinn 

In  the  Federal  Register  of  August  2. 
1973  (38  FR  20725),  FDA  published  a 
final  rule  establishing  safe  conditions  of 
use  for  folic  acid  (folacin)  in  food 
(§  121.1134  (21  CFR  121.1134)).  In 
determining  the  safe  conditions  of  use 
for  folic  acid,  the  agency  considered  the 
Recommended  Dietary  Allowance 
(RDA)  established  by  NAS  and  other 
relevant  information.  In  1977, 
§121.1134  was  recodified  as  §172.345 
(21  CFR  172.345). 

The  food  additive  regulation  provides 
that  folic  acid  r^n  be  added  to  foods  if 
the  maximum  daily  intake  does  not 
exceed  0.4  mg  (i.e..  400  >ig)/day  for  food 
labeled  without  reference  to  age  or 
physiologic  state.  The  regulation  also 
includes  limitations  based  on  age  and 
the  conditions  of  pregnancy  or  lactation 
Daily  intake  is  not  to  exceed  0.1  mg  for 
infants,  0.3  mg  for  children  under  4 
years  of  age.  0.4  mg  for  adults  and 
children  4  or  more  years  of  age.  and  0.8 
mg  for  pregnant  or  lactating  women 
(§  172.345).  As  currently  written, 
however,  this  regulation  provides  no 
guidance  to  manufacturers  as  to  how  to 
reach  the  stated  limit,  and.  as  such,  is 
inadequate  to  allocate  folic  acid  safely 
in  the  food  supply. 

III.  The  Nature  of  the  Relationship 
Between  Folate  and  NTD's— Review  of 
the  Scientific  Evidence 

A.  Background 

1.  Folates 

The  term  "folates"  is  a  generic 
descriptor  for  a  group  of  compounds 
that  have  nutritional  properties  and 
chemical  structures  similar  to  those  of 
pteroylglutamic  add  (PGA.  the  parent 
form  of  the  vitamins)  (Ref.  14). 
Naturally-occurring  folates  in  foods  are 
in  the  reduced  form  (i.e.,  thedihydro  or 
tetrahydro  form)  and  are  often 
conjugated  to  a  number  of  glutamic  acid 
residues  (i.e.,  folylpolyglutamates). 
Synthetic  folic  acid  added  as  a 
ibrtificant  to  foods,  including  dietary 
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supplements,  is  the  oxidized, 
monoglutamate  form  of  the  vitamin. 

During  passage  through  the  intestinal 
mucosa  and  liver,  the  reduced 
folylpolyglutamates  found  in  foods  are 
deconjugated  (i.e.,  excess  glutamic  acid 
residues  are  removed)  and  converted  to 
A/S-methyltetrahydrofolate,  a  reduced 
form  with  one  methyl  group  that  is  the 
predominant  circulating  form  of  the 
vitamin  in  the  serum  and  red  blood 
cells.  Folic  acid  (the  oxidized, 
monoglutamate  form  of  the  vitamin),  at 
low  levels  of  intake,  is  also  transported 
and  reduced  to  the  biologically  active 
forms  of  the  vitamin.  Reduction  of  the 
oxidized  folic  acid  is  essential  for  its 
ability  to  function  as  a  vitamin  (i.e.,  to 
be  involved  in  metabolic  reactions 
involving  one-carbon  units)  in  human 
tissues  (Ref.  14). 

At  median  dietary  intakes  of  above 
200  jig/day,  dietary  folates  are  converted 
to  the  circulatory  N*- 
methyhetrahydrofolate  form.  The 
processes  required  to  reduce  and 
metabolize  the  vitamin  can  be  saturated. 
At  increasing  levels  of  intake  of 
synthetic  folic  acid,  progressively  more 
of  the  free  vitamin  circulates  through 
the  body  in  its  oxidized  form,  and 
increasing  amounts  are  excreted 
unmetabolized  in  the  urine  (Ref.  16). 

As  a  vitamin,  folate  functions 
metabolically  in  the  synthesis  of  amino 
acids  and  nucleic  acids.  Insufficient 
quantities  of  folate  in  the  diet  lead  to 
impaired  cell  multiplication  and 
alterations  in  protein  synthesis  (Ref.  15). 
These  effects  are  most  noticeable  in 
rapidly  growing  or  dividing  cell 
populations  (Ref.  15).  Pregnancy 
increases  the  need  for  folate  and  many 
other  nutrients  because  of  the  need  of 
the  mother  to  maintain  adequate 
nutrition  and  to  meet  the  nutritional 
requirements  of  the  developing  fetus 
(Ref.  15). 

2.  NTD's 

NTD's  are  serious  birth  defects  of  the 
brain  (e.g..  anencephaly  or  absence  of 
the  forebrain  and  skull)  or  spinal  cord 
(e.g..  spina  biHda  or  defective  closure  of 
the  vertebrae  around  the  spinal  cord) 
that  can  result  in  infant  mortality  or 
serious  disability.  The  neural  tube  forms 
between  the  18th  and  20th  days  of 
pregnancy  and  closes  between  the  24th 
and  27th  days.  The  neural  tube, 
therefore,  forms  and  closes  before  most 
women  are  aware  of  their  pregnancy. 

Each  year,  NTD's  occur  m 
approximately  2,500  cases  in  the  United 
States  (i.e.,  in  about  0.6/1,000  live 
births).  During  recent  decades,  the  NTD 
rate  in  the  United  States  has  declined 
from  1.3/1,000  live  births  in  1970  to  0.6/ 
1.000  live  births  in  1989  (Ref.  17). 


Factors  that  have  contributed  to  this 
decline  are  not  completely  understood. 
Increased  use  of  prenatal  diagnosis  and 
termination  of  pregnancy  have  been 
proposed  as  contributing  factors; 
however,  the  declining  trend  in  NTD's 
predates  the  widespread  use  of  prenatal 
diagnosis  (Ref.  18).  The  current  U.S.  rate 
of  about  0.6/1.000  live  births  compares 
to  rates  of  2.8/1,000  in  Hungary,  6.4/ 
1,000  in  Northern  Ireland,  and  6  to  13/ 
1,000  in  northern  China.  In  1989,  spina 
bifida  and  anencephaly  accounted  for 
533  infant  deaths,  or  about  1.3  percent 
of  all  infant  mortahty  in  the  United 
States.  Although  NTD's  are  not  a  major 
cause  of  infant  mortality,  they 
contribute  significantly  to  life-long  and 
often  severe  disabilities  (Ref.  17). 

The  majority  of  NTD's  are  believed  to 
have  a  multifactorial  basis  including 
both  genetic  and  environmental  factors. 
Environmental  factors  associated  with 
NTD's  include  maternal  health  (e.g., 
febrile  illness)  (Ref.  19;  and  see  56  FR 
60610),  maternal  use  of  certain 
antiseizure  drugs  (e.g..  valproic  acid, 
carbamazepine)  (Ref.  20;  and  see  56  FR 
60610).  and  environmental 
contaminants  (Refs.  21  and  22).  Another 
risk  factor  is  a  p)€rsonal  history  of  a 
pregnancy  affected  with  an  NTD  (Ref. 
23).  Recurrence  rates  of  2  to  3  percent 
have  been  observed  among  U.S.  women 
who  have  had  a  previous  child  with  an 
NTD  versus  occurrence  rates  of  about 
0.06  percent  in  women  in  the  general 
population.  However,  90  to  95  percent 
of  infants  with  an  NTD  are  bom  to 
women  who  do  not  have  a  family 
history  of  these  defects. 

3.  Relationship  of  Folates  and  NTD's 

Several  lines  of  evidence  led  to  the 
hypothesis  that  nutritional  factors  might 
be  involved  in  causing  some  cases  of 
human  NTD's  (see  56  FR  60610, 
November  27,  1991,  and  58  FR  2606. 
January  6. 1993  for  references).  Among 
the  nutrients  that  were  thought  to  play 
a  role  in  the  development  of  NTD's, 
folate,  a  B  vitamin,  received  the  greatest 
attention  because  of  early  observational 
studies  in  humans  and  because  of  the 
well-recognized  role  of  folate  in  cell 
division  and  growth.  Because  the  neural 
tube  (the  precursor  of  the  brain  and 
spinal  cord)  forms  early  in  embryonic 
development  (before  the  end  of  the  4th 
week  of  gestation),  interventions  aimed 
at  reducing  the  risk  of  these  defects 
must  occur  periconceptionally  (i.e.. 
during  the  interval  extending  from  at 
least  1  month  before  conception  and 
continuing  through  the  first  6  weeks  of 
pregnancy),  often  before  a  woman 
realizes  that  she  is  pregnant. 


B.  Review  of  the  Scientific  Evidence 

Both  in  the  November  27.  1991. 
proposed  rule  and  in  the  January  6, 
1993.  final  rule,  the  agency  reviewed  the 
totality  of  the  publicly  available 
scientific  evidence  on  whether  there  is 
a  relationship  between  folic  acid  and 
NTD's  (see  56  FR  60610).  Because  of  the 
agency's  previous  extensive  reviews, 
only  a  brief  overview  of  these  studies 
will  be  provided  here.  Studies  that 
became  publicly  available  subsequent  to 
publication  of  the  final  rule  will  also  be 
reviewed. 

Several  different  types  of  human 
studies  have  examined  the  relationship 
between  folate  and  risk  of  NTD-affected 
pregnancies.  The  available  human 
studies  consist  of  several  intervention 
trials  and  observational  studies.  In 
intervention  trials  (or  clinical  trials),  the 
effects  of  periconceptional  treatment 
with  defined  intakes  of  folic  acid- 
containing  supplements  or  placebos  are 
compared  in  groups  of  subjects  under 
controlled  conditions.  Observational 
studies,  unlike  intervention  or  clinical 
trials,  do  not  compare  the  effects  of 
defined  treatments  with  the  effects  of  a 
placebo.  Rather,  observational  studies 
provide  information  on  associations 
between  an  outcome  or  lack  of  an 
outcome  (i.e..  NTD's)  and  other  factors 
(such  as  dietary  intakes  or  supplement 
use)  that  differ  between  two  outcome 
groups. 

The  populations  in  which  studies  of 
folate  and  NTD's  have  been  performed 
have  also  varied.  A  number  of 
intervention  trials  have  examined  the 
effects  of  periconceptional  use  of  folic 
acid-containing  supplements  in  women 
with  a  personal  history  of  an  NTD 
pregnancy  because  such  women  are  at 
high  risk  of  having  another  such 
pregnancy.  Such  trials  are  called 
recurrence  trials.  Studies  with  women 
in  the  general  population  without  a 
personal  history  of  an  NTD  pregnancy 
are  called  occurrence  studies. 

1.  Intervention  Trials  in  Women  at  Risk 
of  Recurrence  of  NTD- Affected 
Pregnancies 

Before  1991.  three  studies,  two  carried 
out  in  the  British  Isles  and  one  carried 
out  in  Cuba,  had  suggested  that 
supplementation  with  folic  acid- 
containing  multivitamins  or  with  high 
levels  of  folic  acid  may  reduce  the  risk 
of  recurrence  of  NTD's  in  women  at 
high  risk  of  this  complication.  Two  of 
these  trials  used  high  doses  of  folic  acid 
(4  or  5  mg;  4.000  or  5,000  ^g)  daily  and 
observed  statistically  nonsignificant 
trends  in  reduction  in  risk  of  NTD's 
(Refs.  1  and  3).  The  third  trial  showed 
a  statistically  significant  beneficial 
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effect  of  a  multivitamin  supplement 
containing  0.36  mg  (360  ft%)  of  folic  acid 
and  vitamins  A  and  D,  thiamin, 
riboflavin,  vitamin  Bs.  niacin,  and 
vitamin  C  (see  Table  1:  Ref.  2). 

In  |uly  1991,  the  MRC  published  the 
results  of  a  well-conducted  randomized 
clinical  trial  in  which  women  at  high 
risk  of  a  recurrence  of  an  NTD-affected 
pregnancy,  because  of  a  personal  history 
of  such  a  pregnancy,  were  given 
supplements  containing  a  high  dose 
(i.e.,  4  mg;  4.000  ng;  10  times  the  RDI) 
of  folic  acid  with  or  without  other 
vitamins  daily  (see  56  FR  60610  for 
review).  The  outcomes  of  their 
pregnancies  were  compared  with  those 
of  women  who  had  received  identical 
supplements  except  for  folic  acid  (Ref. 
4).  One  thousand  eight  hundred 
seventeen  women  were  recruited  for 
this  trial,  of  whom  1.195  subsequently 
had  informative  pregnancies  (i.e.,  the 
outcome  of  the  pregnancy  with  respect 
to  the  recurrence  of  an  NTD  in  the  fetus 
or  infant  was  known).  TTie  great 
majority  of  patients  in  this  study  were 
from  the  United  Kingdom  or  Hungary, 
areas  with  high  occurrence  rates  of 
NTD's  (e.g..  6.4/1,000  live  births  in 
Northern  heland  and  2.8/1.000  live 
births  in  Hungary).  The  data  from  this 
trial  demonstrated  that  daily  doses  of  4 
mg  (4,000  ^g)  of  folic  acid  before  and 
during  early  pregnancy  resuhed  in  a  70 
percent  reduction  in  recurrence  of 
NTD's  in  this  group  of  high-risk  women. 

As  stated  above,  this  study  clearly 
demonstrated,  for  the  first  lime,  a 
signiHcant  reduction  in  recurrence  of 
NTD's  with  high  levels  of  folic  acid  but 
not  with  other  vitamins.  This  study 
established  a  specific  role  for  folic  acid 
in  reducing  the  risk  of  recurrence  of 
NTD  pregnancies  in  women  with  a 
previous  history  of  this  defect,  but 
extrapolation  of  these  results  to  women 
in  the  general  population  at  much  lower 
risk  and  to  lower  levels  of  folate  intake 
(i.e..  400  pg  folate  daily,  or  100  percent 
of  the  RDI)  was  problematic.  The  level 
of  folic  acid  used  in  the  MRC  trial,  4  mg 
(4,000  |ig/day).  is  within  the  dose  level 
regulated  as  a  drug  by  FDA.  The  results 
of  the  MRC  trial  also  showed  that 
approximately  25  percent  of  NTD 
recurrences  were  resistant  to  folic  acid 
supplementatioa,  an  observaticm  that 
likely  reflects  the  heterogoieous  or 
multifactorial  etiology  of  NTD's. 

2.  Intervention  Trial  in  Women  at  Risk 
of  Occurrence  of  NTD-Affected 
Pregnancies 

In  August  of  1992,  preliminary  data 
from  a  randomized,  controlled  trial  that 
was  conducted  in  Hungary  of  the 
effectiveness  of  multivitamin  and 
multimineral  supplements  providing 


daily  intakes  of  0.8  mg  (800  Mg)  of  folic 
acid  (two  times  the  RDI)  in  reducing  the 
risk  of  occurrence  of  NTD's  became 
publicly  available  (see  58  FR  2606) 
(Refs.  24  and  25).  Tlie  rate  of  NTD's  is 
2.8/1.000  live  births  in  Hungary. 

In  the  Hungarian  study  (Ref.  24). 
women  took  multivitamin  and 
multimineral  preparations  containing 
0.8  mg  (800  Mg)  of  folic  acid.  11  other 
vitamins,  and  7  minerals  (see  Table  1). 
A  control  group  of  women  took  a 
placebo  containing  three  trace  minerals, 
calcium  ascorbate  (a  source  of  vitamin 
C).  and  lactose  (a  sugar).  Results  of 
4.156  pregnancies  were  reported.  There 
were  no  occurrences  of  NTD's  in  the 
folic  acid-containing  multivitamin  and 
multimineral  group  compared  to  6 
occurrences  in  the  placebo  group.  At  the 
time  of  closure  of  the  trial,  outcofries  of 
several  hundred  pregnancies  in  both 
groups  were  unknown. 

3.  Observational  Studies  of  Occiurence 
of  NTD's 

In  developing  its  proposed  rule.  FDA 
reviewed  the  four  available 
observational  studies  of  associations 
between  supplement  use  and  risk  for 
occurrence  of  NTD's  (three  case-control 
studies  and  one  prospective  cohort 
study)  (56  FR  60610).  The  studies  of 
Bower  and  Stanley  (Ref.  8)  and 
Milunsky  et  al.  (Ref.  6)  found 
statistically  significant  associations 
between  reduced  rates  of  NTD's  and  use 
of  folic  acid-containing  multivitamin 
supplements  during  the 
periconceptional  interval.  The 
composition  of  the  muhivitamin 
supplements  used  in  these  studies  was 
either  undefined  or.  in  one  study  (Ref. 
6).  the  majority  of  preparations  also 
containedwitamins  A,  C,  D.  or  E  in 
addition  to  folic  acid  (Table  2).  These 
studies  were  unable  to  determine 
whether  folic  acid  per  se.  other 
nutrients,  or  combinations  of  nutrients 
were  specifically  related  to  reduction  in 
risk  of  NTD's.  One  study  showed  that 
timing  of  supplement  use  was  important 
in  that  use  of  folic  acid-containing 
supplements  during  the  first  6  weeks  of 
pregnancy  was  associated  with  a 
decreased  incidence  of  NTD's.  but  no 
relationship  was  observed  if  use  of  the 
supplement  was  begun  after  6  weeks  of 
pregnancy  (Ref.  6).  This  study  also 
found  from  calculations  of  dietary  folate 
intakes  in  nonsupplement  users  that 
dietary  intakes  of  folate  greater  than  100 
Mg/day  (0.1  mg]  were  associated  with 
reduced  risk  of  occiurence  of  NTD 
pregnancies.  Conversely,  one  case- 
control  study  of  more  than  1.600  women 
carried  out  in  areas  of  low  prevalence  of 
NTD's  in  the  United  States  failed  to 
support  the  findings  of  a  positive  effect 


against  occurrence  of  these  defects  in 
women  who  consumed  folic  acid- 
containing  multivitamin  supplements  or 
fortified  breakfast  cereals  (Ref.  7). 

In  August  1992,  the  agency  received 
information  on  the  results  of  a  case- 
control  study  of  periconceptional  use  of 
multivitamins  containing  folic  add  at 
daily  doses  of  0.4  mg  (400  Mg)  and 
higher  and  the  risk  of  occurrence  of 
NTD's  in  women  in  Boston. 
Philadelphia,  and  Toronto  (see  58  FR 
2606).  The  resuhs  of  this  study  in  U.^. 
and  Canadian  populations  were 
published  in  March  1993.  The  study 
(Ref.  26)  covered  436  occurrent  NTD 
cases  and  2,615  control  cases  with  other 
major  malformations  occurring  between 
1988  and  1991  in  Boston.  Philadelphia, 
and  Toronto.  Eight  percent  of  cases  (i.e.. 
35  cases)  and  13  percent  of  controls  (i.e.. 
340  controls)  used  multivitamin 
supplements  periconceptionally.  The 
multivitamin  supplements  used  were 
defined  as  preparations  containing  "at 
least  two  vitamins,  one  of  which  was 
water-soluble"  (see  Table  2  for 
definition  of  supplements).  The  authors 
reported  an  approximate  40  percent 
reduction  in  prevalence  of  NTD's 
associated  with  use  of  supplements.  The 
most  common  dose  of  folic  acid  in  the 
supplements  was  0.4  mg  (400  Mg)-  For 
nonusers  of  supplements,  there  was  a 
statistically  significant  trend  of 
decreasing  risk  of  occurrence  of  NTD's 
associated  with  dietary  folate  intakes  of 
0.25  mg  (250  Mg.  or  62  percent  of  the 
RDI)/day  and  higher  (Table  3). 
Reductions  in  risk  associated  with 
dietary  folate  intakes  alone  were  30  to 
40  perc0it. 

PHS.  in  issuing  its  September  1992 
recommendation  (Ref.  11),  examined  the 
available  human  studies  discussed 
above  (except  the  Werleret  al.  (Ref.  26) 
study  which  was  not  yet  publicly 
available)  and  concluded: 

In  summary,  the  data  available  indicate 
that  folic  acid  can  help  avert  NTDs  (neural 
tube  defects)  when  given  at  higb-dose  levels 
(i.e..  4.0  mg  per  day).  The  results  of  the 
British  MRC  study  showed  that  the  addition 
of  other  vitamins  to  4.0  mg  of  folic  acid 
confers  no  extra  benefit  in  averting  NTDs. 
Based  on  a  synthesis  of  information  from 
several  studies,  including  those  which  used 
multivitctmins  containing  folic  acid  at  a  daily 
dose  level  of  >0.4  mg,  it  was  inferred  that 
folic  acid  alone  at  levels  of  0.4  mg  per  day 
will  reduce  the  risk  of  NTDs.  The  protective 
effect  iouad  in  the  studies  of  lower-dese  fcdir 
acid,  measured  by  the  reduction  in  NTD 
incidence,  ranged  bxtm  none  to  substantial. 

4.  Studies  in  Animal  Model  Systems 

Studies  with  animal  model  systems 
are  one  of  several  lines  of  investigation 
that  are  used  to  establish  causal 
relationships  and  to  elucidate 
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mechanisms  of  actions  between 
deficiencies  or  excesses  of  various 
nutrients  and  adverse  outcomes  such  as 
birth  defects.  The  agency  reviewed 
relevant  animal  studies  in  its  proposed 
rule  (56  FR  60610)  and  noted  that  such 
studies  have  provided  some  support  for 
the  hypothesis  that  nutrient  deficiencies 
may  be  one  factor  in  the  complex 
etiology  of  NTD's.  For  example, 
deficiencies  of  nutrients  such  as  vitamin 
Bij.  vitamin  B«s,  pantothenic  acid,  and 
vitamin  E  have  been  reportffl  to  cause 
NTD's  in  some  species  (Ref.  19).  In  its 
proposed  rule  and  final  rule,  the  agency 
reviewed  studies  that  demonstrated 
that: 

(1)  In  rats  and  mice,  folate  deficiency 
alone  does  not  produce  NTD-affected 
embryos  in  a  reproducible  manner  (Refs. 
27  and  28).  but  that  rats  fed  folate- 
deficient  diets  in  conjunction  with 
antifolate  drugs  during  pregnancy 
produce  embryos  with  multiple 
congenital  abnormalities  (Ref.  29); 

(2j  Excess  vitamin  A  administered  in 
early  pregnancy  increases  the  incidence 
of  NTD's  in  a  mouse  model  system,  and 
that  compounds  such  as  folic  acid, 
folinic  acid,  vitamin  Bu.  and  vitamin  E 
do  not  significantly  affect  the  incidence 
of  this  defect  (Ref.  30); 

(3)  NTD's  in  the  golden  hamster 
model  system  can  be  induced  by 
maternal  hyperthermia  or  ethanol 
following  exposures  in  early  gestation, 
and  that  folate  supplementation  begun 
before  such  treatments  does  not  prevent 
the  alcohol-  or  heat-induced  defects 
(Ref.  31);  and 

(4)  There  are  conflicting  reports 
regarding  whether  the  anticonvulsant 
drug  valproic  acid,  suspected  of  causing 
NTD's  in  humans,  does  so  through 
effects  on  folate  metabolism  (see  56  FR 
60610  and  58  FR  2606  for  review). 

Overall,  these  animal  studies  do  not 
provide  evidence  for  a  consistent 
association  between  folate  nutriture  and 
NTD's,  although  they  do  show  that 
disturbed  folate  metabolism  may  be  one 
factor  in  the  complex  etiology  of  these 
defects. 

5.  Related  Data 

a.  Matema]  vitamin  status.  Women 
with  a  personal  history  of  an  NTD 
pregnancy  have  generally  been  the 
subject  of  studies  to  try  to  relate 
maternal  nutritional  status  to 
pregnancies  affected  by  NTD's. 
Measurement  of  maternal  or  fetal  blood 
levels  of  specific  vitamins  is  one 
method  used  to  test  the  hypothesis  that 
folate  status  is  directly  related  to  risk  of 
an  NTD  pregnancy.  In  its  proposal  (56 
FR  60610)  and  final  rule  (58  FR  2606). 
FDA  reviewed  studies  in  which  levels  of 
various  vitamins  were  measured  in  the 


blood  of  women  during  or  following  the 
periconceptional  interval  to  determine 
whether  maternal  vitamin  status  is 
related  to  risk  of  an  NTD-affected 
pregnancy  (Refs.  32.  33.  34,  and  35). 
These  studies  and  studies  that  became 
available  after  publication  of  the  final 
rule  are  summarized  below. 

Yates  et  al.  (Ref.  34),  in  a  study  on 
Scottish  women,  reported  that  red  blood 
cell  folate  levels  were  significantly 
lower  in  women  who  had  two  or  more 
NTD  pregnancies  than  in  control 
women.  No  differences  were  found  in 
serum  folate,  vitamin  Bn.  or  other 
serum  vitamin  measurements  (plasma  or 
white  blood  cell  vitamin  C.  vitamin  A. 
thiamin,  riboflavin,  vitamin  B*.  vitamin 
E)  between  cases  and  controls.  The 
authors  reported  that  dietary  intakes  of 
folate  among  the  groups  of  mothers  who 
had  NTI>aff8cted  pregnancies  and  those 
who  did  not  were  not  significantly 
different,  and  dietary  folate  intakes  did 
not  correlate  with  pregnancy  outcome 
(Ref.  34). 

In  another  study.  Mills  et  al.  (Ref.  35) 
measured  levelsof  folate,  vitamin  B12, 
and  vitamin  A  in  maternal  serum 
samples  drawn  early  in  pregnancies 
resulting  in  offspring  with  NTD's  and  in 
control  pregnancies.  The  results  of  this 

f>opulation-based  study  in  Finland,  a 
ow  prevalence  area  for  NTD's,  showed 
no  relationship  between  maternal  serum 
folate,  vitamin  Bu,  and  vitamin  A 
during  pregnancy  and  risk  of  NTD's. 

In  a  stuc^'  published  after  publication 
of  FDA's  final  rule,  Mooij  et  al.  (Ref.  36) 
investigated  whether  periconceptional 
clinical  profiles  of  vitamin  status  in 
women  in  the  Netherlands  could 
provide  a  means  of  identifying  women 
at  risk  of  recurrence  of  an  NTD 
pregnancy.  Mooij  et  al.  (Ref.  36) 
evaluated  vitamin  status  in  women  who 
had  a  history  of  an  NTD  pregnancy  and 
who  planned  a  further  pregnancy. 
Participants  in  the  nonrandomized 
study  were  volunteers. 

Vitamin  supplements  (one 
multivitamin  plus  5  mg  (5.000  jig)  of 
folic  acid  daily)  were  offered  to  50 
women.  Eighteen  (18)  other  women 
were  willing  to  participate  in  the  study 
but  did  not  want  to  use  supplements. 
Supplementation  began  at  least  28  days 
before  conception  and  continued  until 
week  12  of  gestation.  Vitamin  levels 
were  measured  in  serum  or  red  blood 
cells  preconceptionally  and  at  weeks  6 
and  9  of  gestation.  Six  of  the  50  vitamin- 
supplemented  women  were 
subsequently  excluded  because  of 
inadequate  data  collection.  A  total  of  62 
pregnancies  were  evaluated. 

A  comparison  of  preconceptional 
mean  serum  or  red  blood  cell  vitamin 
concentrations  between  the  two  groups 


revealed  no  significant  differences  for 
any  of  the  vitamins  measured  (Ref.  36). 
During  early  pregnancy,  serum  levels  of 
vitamin  C  and  vitamin  B12  decreased 
significantly  in  unsupplemented  women 
but  not  in  the  vitamin-supplemented 
women.  Serum  and  red  blood  cell 
folates  did  not  decrease  significantly 
during  early  pregnancy  in 
unsupplemented  women,  while 
significant  increases  in  serum  and  red 
blood  cell  folate  occurred  in  early 
pregnancy  in  vitamin-supplemented 
women.  The  authors  concluded  that 
evaluation  of  vitamin  profiles  is  not  a 
suitable  means  of  identifying  women  at 
risk  for  NTD's  before  pregnancy  (Ref. 
36). 

Thus,  clinical  studies  that  measured 
maternal  folate  status  provide  no 
consistent  evidence  for  an  association 
between  folate  nutritional  status  and 
NTD's. 

b.  Potential  role  of  nutrients  other 
than  folate  in  etiology  of  NTD's.  It  is 
well  recognized  that  NTD's  may  be 
caused  by  a  number  of  environmental 
agents  and  genetic  factors.  Nutritional 
factors  other  than  folate  are 
hypothesized  to  be  involved  in  causing 
some  human  NTD's  (see  56  FR  606i0  for 
references).  For  example,  animal  studies 
have  shown  that  deficiencies  of  some 
vitamins  during  pregnancy  (such  as 
vitamin  Bu,  vitamin  Bt,.  and 
pantothenic  acid)  produce  a  variety  of 
fetal  abnormaUties.  including  NTD's. 
Several  studies  showed  that  decreases 
in  maternal  serum  levels  of  vitamin  C 
and  vitamin  B12  were  associated  with 
pregnancies  complicated  by  NTD's 
(Refs.  32.  36,  37.  and  38).  Epidemiologic 
studies  of  NTD's  in  humans  suggest  a 
link  with  nutrition  because  of  variations 
in  prevalence  of  such  defects  with  social 
class,  dietary  habits,  and  season  (see  56 
FR  60610  for  references). 

Several  biological  mechanisms  have 
been  suggested  to  explain  the  causes  of 
NTD's  or  to  explain  the  roles  of  putative 
protective  agents.  In  addition  to  studies 
and  possible  causes  already  discussed, 
several  other  studies  have  attempted  to 
elucidate  additional  mechanisms  for 
these  defects. 

i.  Genetic  defects.  It  has  been 
postulated  that  a  genetic  defect  may 
contribute  to  some  NTD's  both  in 
animal  model  systems  and  in  humans. 
For  example,  the  disorder 
homocystinuria  (excessively  high 
urinary  levels  of  homocystine.  a 
metabolic  product  of  the  essential 
amino  acid,  methionine,  and  an 
intermediate  in  the  synthesis  of  the 
amino  acid  cystine)  is  an  inherited 
disorder  of  the  metabolism  of 
methionine.  The  disorder  is  caused  by 
a  deficiency  of  an  enzyme  known  as 
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cystathionine  B-synthetase  that  requires 
vitamin  B^  for  its  activity.  Folate  as  well 
as  vitamins  C,  Ba,  and  B12  are  believed 
to  inOuence  the  complex  metabolism  ot 
the  amino  acid  methionine.  All  of  these 
vitamins  must  be  present  in  adequate 
amounts  for  normal  functioning  of  these 
complex  metabolic  pathways. 

Steegers-Theunissen  et  al..  (Ref.  39) 
have  performed  studies  that  looked  at 
whether  a-genetic  error  in  the 
metabolism  of  homocysteine  and  the 
several  vitamins  required  for 
homocysteine  metabolism  may  be  a  risk 
factor  for  having  a  child  with  an  NTD. 
These  authors  measured  the  levels  of 
relevant  vitamins  and  homocysteine 
during  oral  methionine  loading  tests 
given  to  16  women  who  had  given  birth 
to  an  infant  with  an  NTD  and  to  15 
control  women.  These  authors  reported 
that  5  of  16  women  who  had  an  infant 
with  an  NTD  had  clinically 
demonstrable  methionine  intolerance  in 
the  absence  of  liver  and  kidney 
dysfunction  and  postulated  that  an 
inborn  error  of  homocysteine 
metabolism  may  be  a  risk  factor  for  an 
NTD-complicated  pregnancy  (Ref.  39). 
These  authors  suggested  that  an 
accumulation  of  plasma  homocysteine 
which  arises  as  a  result  of  the  genetic 
defect  may  be  toxic  for  the  developing 
embryo.  Supplementation  with  high 
doses  of  vitamin  Ba  and  folate  may 
lower  the  high  blood  levels  of 
homocysteine.  Steegers-Theunissen  et 
al.  (Ref.  39)  noted  that  there  was  a  high 
incidence  of  heterozygosity  (a 
heterozygote  is  a  person  who  carries  one 
gene  for  a  metabolic  disorder  but  who 
lacks  the  second  gene  necessary  for  the 
metabolic  disorder  to  be  fully 
expressed)  for  homocystinuria  among 
the  women  whose  infants  had  NTD's  (31 
percent)  as  compared  with  the 
incidence  of  about  1  percent  in  the 
normal  population. 

ii.  Vitamin  Bu  deficiency.  A  possible 
role  for  vitamin  Bu  has  also  been 
suggested.  Recently,  Adams  et  al.  (Ref. 
41)  reported  the  results  of  a  case-control 
study  of  midtrimester  sera  from  33  NTD 
cases  and  132  control  cases  from  two 
maternal  serum  alpha-fetoprotein 
prenatal  screening  programs  in  the 
United  States.  Adams  et  al.  (Ref.  41) 
measured  serum  levels  of 
methylmalonic  acid  (elevated  levels  are 
an  indicator  of  vitamin  B12  deficiency 
(Ref.  40).  Adams  et  al.  (Ref.  41)  found 
a  highly  significant  di^erence  in  serum 
methymalonic  acid  between  cases  and 
controls.  Mothers  with  serum 
methylmalonic  acid  concentrations 
greater  than  the  75th  percentile  were  at 
significantly  increased  risk  of  carrying 
an  NTD-affected  pregnancy.  These 


fmdings  may  suggest  a  role  for  vitamin 
B12  in  NTD's. 

iii.  Pantothenic  acid  deficiency.  A 
possible  role  for  pantothenic  acid  has 
also  been  suggested.  In  a  recent  letter  to 
the  editor  of  thd  New  England  Journal 
of  Medicine.  Thurston  and  Hauhart  (Ref. 
42)  noted  that  the  multivitamin  and 
multimineral  preparation  used  in  the 
recently  completed  Hungarian  trial  (Ref. 
24)  contained  pantothenic  acid.  These 
authors  discussed  mechanistic 
considerations  regarding  metabolic 
functions  of  pantothenic  acid  and 
possible  interactions  between 
pantothenic  acid  and  valproic  acid,  an 
antiepileptic  drug  whose  use  in  the  Tirst 
trimester  of  pregnancy  increases  the  risk 
of  NTD's  to  about  30  times  over  that  in 
the  general  population.  They  also  noted 
that  the  birth  defect  exencephaly 
(exencephaly  is  considered  a  defect  in 
rodents  that  is  analogous  to  NTD's  in 
humans)  is  characteristic  of  fetuses  of 
rats  that  are  pantothenic  acid-deficient 
(Ref.  19).  They  proposed  that  provision 
of  pantothenic  acid  might  have 
additional  protective  effects  against 
NTD's  (Ref.  42). 

In  responding  to  Thurston's  and 
Hauhart 's  comments,  the  authors  of  the 
Hungarian  trial  (Ref.  43)  noted: 

We  cannot  he  sure  that  the  preventive 
effect  (of  the  multivitamin  and  multimineral 
supplementi  was  due  to  folic  acid  alone  or 
in  association  with  the  other  components  of 
the  multivitamin.  Folic  acid,  vitamin  Ba, 
vitamin  B12.  vitamin  C.  and  zinc  interact  with 
one  another  in  many  metabolic  pathways; 
thus,  folic  acid  may  have  a  synergistic  effect 
with  other  vitamins.  It  is  also  possible  that 
f>antothenic  acid  (vitamin  Bs)  has  some 
protective  effect  against  neural  tube  defects. 

c.  Role  of  other  factors  (maternal 
health,  environmental  factors).  A  wide 
variety  of  factors  have  been  postulated 
as  contributing  to  the  etiology  of  NTD's 
(see  56  FR  60610  and  58  FR  2606  for 
references).  Several  areas  of  increased 
prevalence  of  NTD's  have  been 
described  recently,  one  along  the  U.S.- 
Mexico border  in  Texas  (Ref.  44)  and 
another  in  northern  New  Jersey  (Refs.  21 
and  22).  A  high  prevalence  of  NTD's  has 
also  been  reported  in  South  Carolina 
(Ref.  13).  Several  studies  have  been 
conducted  to  identify  factors  that  may 
contribute  to  elevated  risk  of  NTD's  in 
these  areas.  Information  related  to  such 
occurrences  in  two  of  these  areas  is 
summarized  below. 

i.  Maternal  health.  In  early  1991,  an 
apparent  cluster  of  NTD  (primarily 
anencephaly)  births  occurred  in 
Brownsville.  Texas  (Ref.  44).  The  Texas 
Department  of  Health  began  a 
comprehensive  investigation  and 
completed  a  case-control  study  of  28 
cases  with  dates  of  conception  from 


January  1, 1989  through  January  31. 
1991,  and  26  normal  control  births 
matched  by  estimated  date  of 
confinement.  An  extensive 
questionnaire  focusing  on  nutritional, 
occupational,  medical,  and 
environmental  faclorb  was  also 
administered  to  case  and  control 
mothers. 

Various  medical  history 
characteristics  were  analyzed  in  this 
study.  Ninety-seven  percent  of  the 
women  who  had  NTD  births  reported 
health  problems  prior  to  pregnancy. 
Twenty-five  percent  reported  febrile 
illness,  and  43  percent  reported  use  of 
prescribed  medications.  Corresponding 
percentages  for  the  control  group  were: 
Health  problems  prior  to  pregnancy,  0 
percent:  febrile  illness.  12  percent;  and 
use  of  prescribed  medications,  26 
percent.  Mothers  who  reported  taking 
any  medication  (except  prenatal 
vitamins)  during  pregnancy  had  a 
significantly  increased  risk  of 
pregnancies  with  NTD's  than  did 
mothers  who  did  not  use  medications 
during  pregnancy  (Ref.  44). 

The  report  noted  that  there  were  no 
statistically  significant  differences  in 
distributions  of  red  blood  cell  folates 
between  cases  and  controls.  However, 
six  red  cell  folate  values  reported  as  low 
(less  than  140  nanogram/milliliter  red 
blood  cells,  considered  indicative  of 
folate  deficiency)  were  all  found  in  the 
control  group  (Ref.  44). 

ii.  Environmental  exposures.  Several 
studies  have  suggested  associations 
between  maternal  exposure  to  organic 
compounds  at  the  workplace  or  at  the 
home  in  increased  rates  of  birth  defects 
of  the  central  nervous  system  (Refs.  21 
and  22). 

In  November  1992,  the  New  Jersey 
Department  of  Health  reported  the 
resuhs  of  studies  that  examined  births 
in  New  Jersey  between  1985  and  1988 
(Refs.  21  and  Z2).  The  project  focused 
on  the  development  and  application  of 
methodology  appropriate  to  assess  the 
relationship  between  exp>osure  to 
environmental  pollutants  and  adverse 
reproductive  outcomes.  The  New  Jersey 
Department  of  Health  utilized  its 
population-based  birth  defects  registry 
and  its  vital  records,  as  well  as  data 
obtained  from  the  New  Jersey 
Department  of  Environmental 
Protection,  to  evaluate  the  relationship 
between  residing  in  an  area  served  by  a 
water  supply  subsequently  reported  to 
be  contaminated  with  organic 
compounds  and  adverse  reproductive 
outcomes.  Exposures  to  the 
contaminants  were  based  on  place  of 
residence. 

The  study  analyzed  82.825  total  births 
in  the  study  area  between  1985  and 
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1988.  Ninety-eight  percent  (i.e..  81.055) 
were  singleton  (single)  births. 
Congenital  anomalies  were  reported  in 
approximately  one  (1)  percent  of  all  live 
births  (i.e..  791  births).  Among  births 
with  congenital  anomalies,  the  most 
frequent  ndverse  outcomes  involved 
cardiac  defects  (0.46  percent  of  all  live 
births  (370  cases)).  Central  nervous 
system  defects,  including  the  subset 
NTD's.  numbered  121  (0.15  percent)  and 
57  (0.07  percent),  respectively,  of  ail 
live  births.  The  rate  of  hJTTys  tube 
defects  reported  (i.e.,  0.07  percent)  is 
about  the  current  prevalence  in  the  U.S. 
population  (i.e.,  about  0.06  percent; 
about  6/10,000  live  births). 

Analyses  conducted  in  the  final  phase 
of  the  project  focused  on  four  coxinties 
in  northern  New  Jersey  (Refs.  21  and 
22).  The  study  population  included  all 
singleton  births  and  fetal  deaths 
occurring  during  1985  through  1988  to 
mothers  residing  in  one  of  75  study 
towns  at  the  time  of  birth  or  fetal  death. 
The  contaminants  in  drinking  water  of 
primary  interest  included  total 
trihalomethanes  (TTHM)  and  the  total 
concentrations  of  14  volatile  organics 
tested  by  New  Jersey's  Department  of 
Environmental  Protection  and  Energy's 
A-280  program.  Other  speciRc  volatile 
organics  were  also  analyzed  in  drinking 
water  supplies.  Analyses  included  data 
from  an  individual-based  cross-sectional 
study  utilizing  vital  records  data  for  the 
entire  study  population  without 
interviews.  A  second  individual-based 
study  utilized  a  case-control  design  to 
sample  the  study  population  and  to 
collect  more  detailed  information  on 
each  subject  through  interviews  with 
mothers  of  the  subjects. 

Risk  of  NTD's  was  found  to  be 
increased  more  than  3-fold  in  women  in 
residential  areas  with  water  supplies 
containing  TTHM  at  levels  greater  than 
80  parts  per  billion  (ppb)  compared 
with  those  served  by  water  supplies 
containing  TTHM  at  the  lowest 
measured  concentrations  of  less  than  20 
ppb. 

C.  Federal  Government  Statements  and 
Other  Authoritative  Revje\%'s 

1.  Background 

Both  in  the  proposal  (56  FR  60610) 
and  in  the  final  rule  (58  FR  2606).  FDA 
reviewed  Federal  govenunent 
documents  including  the  Surgeon 
General's  Report  on  Nutrition  and 
Health  (Ref.  45),  the  USDA/DHHS 
"Nutrition  and  Your  Health:  Dietary 
Guidelines  for  Americans"  (Ref.  46),  the 
NAS'  "Diet  and  Health:  Implications  for 
Reducing  Chronic  Disease  Risk"  (Ref. 
47),  and  other  authoritative  statements 
related  to  the  topic  of  folic  add  and 


NTD's.  In  addition,  the  agency  reviewed 
statements  from  professional 
organizations  and  recommendations 
from  other  countries.  These  reports  and 
statements,  which  were  published 
before  the  results  of  the  MRC  trial  (Ref. 
4),  the  Hungarian  trial  (Ref.  24).  and  the 
Boston  case-control  study  (Ref.  26) 
became  available,  found  that  the 
available  evidence  did  not  provide  a 
basis  on  which  to  conclude  that  the 
periconceptional  use  of  vitamins  and 
minerals  will  reduce  the  risk  nf  NTD's 
among  women  in  the  general  U.S. 
population. 

Following  the  passage  of  the  1990 
amendments,  the  ag«icy  contracted 
with  the  Life  Sciences  Research  Office 
(LSRO)  of  the  Federation  of  American 
Societies  for  Experimental  Biology 
(LSRO/FASEB;  Contract  No.  233-88- 
2124,  Task  Order  No.  9)  to 
independently  evaluate  the  scientific 
literature  respecting  folic  acid  and 
NTD's  (Ref.  48).  The  LSRO  report 
concluded  that  "there  is  evidence  that 
women  who  take  folic  acid  or  folic-acid- 
containing  vitamin  supplements  during 
the  periconceptional  period  have  a 
lower  risk  of  bearing  infants  with  neural 
tube  defects."  The  agency  noted  in  its 
final  rule  (58  FR  2606  at  2610  January 
6, 1993)  that,  althou^  the  final  LSRO 
report  (Ref.  49)  did  not  address  several 
issues  specifically  relevant  to  health 
claims  questions,  there  were  significant 
areas  in  which  the  agency's  proposed  / 
rule  and  the  LSRO  report  were  in 
agreement.  These  included: 

(1)  Four  mg  of  folic  acid  has  been 
demonstrated  to  have  a  protective  effect 
against  reciirrence  of  NTD's  in  women 
at  high  risk  of  this  complication; 

(2)  There  is  no  evidence  that  the  effect 
of  folic  acid  is  long-lasting  as  a 
protectant  or  potential  protectant 
against  NTD's; 

(3)  In  addition  to  maternal  and  fetal 
nutrition,  other  individual,  dietary, 
nutrition,  and  health  factors  also 
contribute  to  risk  of  NTD's; 

(4)  There  are  significant  gaps  in  our 
knowledge  of  the  etiology  of  NTD's  and 
of  how  folic  acid,  either  alone  or  in 
conjunction  with  other  vitamins,  may 
protect  against  NTD's;  and 

(5)  It  is  currently  unknown  whether 
NTD's  are  caused  by  a  gene-induced  or 
drug-induced  dependency  requiring  a 
higher  than  physiologic  intake  of  folate 
or  other  micronutrient  (58  FR  2606). 

In  1992,  the  Institute  of  Medicine 
(lOM)  of  NAS  updated  its  report 
Nutrition  During  Pregnancy  (Ref.  50)  to 
reflect  new  data  (primarily  the  results  of 
the  MRC  trial;  Ref.  4)  that  had  become 
available  since  the  first  pubUcation  of 
the  report.  Data  from  the  Hungarian 
randomized  intervention  trial  (Ref.  24) 


and  the  Boston  case-control  study  (Ref. 
26)  were  not  publicly  available  at  the 
time  the  report  was  updated.  The  lOM 
report  noted  that  a  previous  history  of 
an  NTD  should  alert  health  care 
providers  to  the  need  for  preventive 
measures  before  a  subsequent 
pregnancy.  The  report  recommended 
that  women  with  a  history  of  an  NTD- 
complicated  pregnancy  follow  the  CDC 
recommendations  (Refs.  51  and  52)  for 
high-dose  folic  acid  supplementation 
(preconceptionally  and  throughout  the 
first  trimester,  under  a  physician's 
supervision)  to  reduce  their  risk  of 
recurrent  NTD's  (Refs.  51  and  52).  The 
report  noted  that  questions  remain 
concerning  the  etiology  of  NTD's,  the 
most  appropriate  dosage  of  folic  acid, 
and  the  appropriate  role  of  nutrition  in 
preventing  first  occurrences. 

2.  Recent  Statements  of  Fedn^l 
Agencies  and  Professional 
Organizations 

a.  Health  Resources  and  Services 
Administration.  In  May,  1993.  the 
Maternal  and  Child  Heehh  Bureau  of 
the  Health  Resources  and  Services 
Administration.  DHHS,  (Ref.  17),  as  part 
of  its  responsibility  to  provide 
education  to  health  professionals, 
prepared  a  fact  sheet  on  folic  acid  and 
NTD's  for  physicians  and  other  health 
care  providers.  This  fact  sheet  provides 
specific  nutrition  education  information 

'  to  health  care  providers  as  a  method  of 
implementing  the  PHS  recommendation 
and  provides  specific  examples  of 
dietary  plans  that  provide  over  0.4  mg 
of  folate/day  for  women  with  energy 
needs  and  caloric  intake  lower  than 
2.200  calories.  The  report  notes  that 
women  who  cannot  be  assured  of 
adequate  dietary  folate  intake  should  be 
informed  of  the  option  of  using  a  folate 
supplement.  The  report  notes  that  even 
if  the  PHS  recommendation  is  followed, 
about  50  percent  of  NTD  cases  will 
continue  to  occur  in  spite  of  increased 
folate  intake,  and  that  periconceptional 
folate  intake  does  not  negate  the  need  to 
offer  prenatal  screening  for  maternal 
alpha-fetoprotein  and  other  markers. 
Noting  that  the  safe  range  of  folate 
intake  is  unclear,  the  reptut  stated  that 
high  doses  of  folate  present  certain 
potential  problems  including  masking  of 
pernicious  anemia  and  risks  to  p>ersons 
undergoing  therapy  with  medications 
that  interfere  with  folate  metabolism 
(Ref.  17). 

b.  The  Committee  on  Obstetrics 
(Maternal  and  Fetal  Medicine)  of  the 
American  College  of  Obstetricians  and 
Gynecologists  (ACOG).  The  ACOG 
recently  published  its  opinion  regarding 
the  use  of  foUc  acid  to  reduce  the  risk 
of  recurrent  NTD's  and  possible 
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reduction  in  risk  of  first  occurrences  of 
NTD's  (Ref.  20).  The  ACOG  report 
identified  women  at  increased  risk  for  a 
first  occurrence  as  those  with  a  close 
relative  (e.g.,  sibling,  niece,  nephew) 
with  an  NTD;  with  insulin-dependent 
diabetes  mellitus;  or  with  seizure 
disorders  who  are  being  treated  with 
valproic  acid  or  carbamazepine.  The 
ACOG  report  (Ref.  20)  noted  that  the 
efficacy  of  folic  acid  supplementation 
has  not  been  evaluated  in  these  patients, 
whose  risk  for  an  occurrence  of  an  NTD 
is  0.3  to  1.0  percent,  compared  to  a  risk 
of  about  0.06  percent  in  women  without 
these  characteristics. 

The  ACOG  report  noted  that  because 
of  difficulties  associated  with  taking 
daily  supplements  throughout  the 
childbearing  years  and  because  of 
variations  in  the  amount  and 
availability  of  folate  in  foods,  it  is  not 
clear  how  the  PHS  recommendation  that 
all  women  of  childbearing  age  who  are 
capable  of  becoming  pregnant  should 
consume  0.4  mg  folic  acid/day 
^       throughout  their  childbearing  years  can 
be  accomplished.  With  respect  to 
fortification  of  food  with  folic  acid,  the 
report  noted  that  this  strategy  will 
require  careful  consideration  of  the  risk- 
benefit  ratio  for  the  entire  population, 
including  those  with  vitamin  Bu 
deficiency. 

The  ACOG  report  noted  that  to  date 
no  prospective  randomized  controlled 
trials  on  the  use  of  folic  acid 
supplementation  to  prevent  NTD's  in 
the  United  States  have  been  reported, 
and  that  without  such  trials,  the 
potential  benefit  in  the  U.S.  population 
can  be  estimated  only  indirectly.  The 
AGOG  report  stated  that  because  the 
benefit  of  foHc  acid  in  reducing  the  risk 
of  first  occurrences  of  NTD's  defects  has 
not  been  established  by  prospective 
randomized  trials,  obstetricians  should 
continue  to  offer  screening  for  elevated 
serum  alpha-fetoprotein  to  pregnant 
women,  including  those  who  consume 
0.4  mg  of  folic  acid  daily. 

a  The  American  College  of 
Rheumatology.  The  American  College  of 
Rheumatology,  in  a  statement  regarding 
use  of  folic  acid  in  conjunction  with  the 
antifolate  medication  Methotrexate  in 
patients  with  arthritis,  stated  that 
consumption  of  folic  acid  at  a  dose  of 
1  mg/day  does  not  appear  to  inhibit  the 
efiicacy  of  low-dose  weekly 
Methotrexate  therapy  in  rheumatoid 
arthritis,  and  that  the  PHS 
recommendation  for  women  of 
childbearing  age  to  consume  0.4  mg  of 
folic  acid/day  should  have  no  impact  on 
the  efficacy  of  low  dose  weekly 
Methotrexate  regimens  (Ref.  53). 


3.  Recommendations  in  Other  Countries 

a.  The  Netherlands.  The  Netherlands 
Food  and  Nutrition  Council  (the 
council),  in  its  "Report  on  the 
Relationship  Between  Folic  Acid  Intake 
and  Neural  Tube  Defects"  (Ref.  54), 
concluded  that  research  results  do  not 
justify  recommendations  to  stimulate 
the  use  of  folic  acid  supplements  or 
multivitamin  supplements  as  a  method 
of  primary  prevention  of  NTD's.  The 
report  noted  that  no  studies  have  been 
carried  out  on  the  link  between  folic 
acid  intake,  the  folic  acid  status  of  the 
mother,  and  the  occurrence  of  NTD's. 
and  that  it  is  vital  to  know  whether 
maternal  folic  acid  status  or  folic  acid 
intake  in  the  periconceptional  period 
constitutes  a  risk  indicator  for  the 
occurrence  of  NTD's.  The  Council's 
report  recommends  that  women  of 
childbearing  age  eat  diets  that  provide 
200  to  300  ng  (0.2  to  0.3  mg)  of  folic 
acid/day. 

b.  The  United  Kingdom.  The  United 
Kingdom  Guidelines  to  physicians, 
nursing  officers,  and  directors  of  public 
health  (Ref.  55)  recommend  that  women 
likely  to  become  pregnant  increase  their 
intakes  of  folate/folic  acid  by  eating 
more  folate-rich  foods,  not  over-cooked, 
and  by  eating  foods  fortified  with  folic 
acid.  It  also  recommends  that  women 
planning  a  pregnancy  should  consume  a 
0.4  mg  folic  acid  supplement  daily  from 
the  start  of  trying  to  conceive  until  the 
twelfth  week  of  pregnancy. 

The  guidelines  fisher  recommend 
that  an  increased  range  of  folic  acid- 
fortified  breads  and  cereals  should  be 
made  available  and  recommended 
fortification  levels  for  specified  foods  as 
follows:  Soft  grain  bread.  105  ng  folic 
acid/serving  (typical  serving  size=2 
slices);  comfiakes  or  branflakes,  100  ng 
folic  acid/serving. 

c.  Canada.  The  Health  Protection 
Branch,  Health  and  Welfare  Canada 
(Ref.  56)  has  recommended  that: 

(1)  As  early  as  possible  when 
planning  a  pregnancy,  women  should 
consult  their  physicians  about  folic  acid 
supplements; 

(2)  Women  who  have  had  a  previous 
pregnancy  with  an  NTD  are  at  a  high 
risk  of  recurrence  and  should  consult 
their  physician  about  folic  acid 
supplements;  and 

(3)  AH  women  of  childbearing 
potential  should  follow  Canada's  Food 
Guide  to  Healthy  Eating  and  take  care  to 
choose  more  foods  that  are  high  in 
folate. 

With  respect  to  supplement  use. 
Health  and  Welfare  Canada 
recommends  that  women  consult  their 
physicians  before  deciding  on  taking  a 
foUc  acid  supplement.  They  note  that  a 


high  intake  of  folic  acid  (greater  than  1 
mg/day)  may  complicate  the  diagnosis 
of  vitamin  B12  deficiency,  and  that 
although  vitamin  B12  deficiency  js  rare 
in  reproductive-age  women,  irreversible 
neurologic  damage  may  occur  if  vitamin 
B12  deficiency  is  not  diagnosed  and 
properly  treated.  The  report  also  notes 
that  folic  acid  may  have  an  adverse 
effect  on  the  drug  control  of  epilepsy. 
Women  taking  anticonvulsants  and 
those  taking  folic  acid  antagonists  such 
as  Methotrexate  should  be  individually 
counselled  by  their  physician  regarding 
folic  acid  supplementation. 

In  addition.  Health  and  Welfare 
Canada  was  concerned  about  increased 
use  of  multivitamins  to  obtain  folic  acid. 
The  report  noted  that  multivitamins 
usually  contain  vitamin  A.  and  that  too 
much  vitamin  A  can  harm  a  developing 
fetus  or  have  toxic  effects  on  an 
individual.  For  these  reasons,  the 
recommendation  stated  that  the  daily 
dosage  recommended  on  the 
multivitamin  label  should  be  followed. 

D.  Summary  of  FDA's  Discussions  With 
the  Folic  Acid  Subcommittee 

1.  Background 

As  explained  above,  in  October  1992. 
FDA  empaneled  the  Folic  Acid 
Subcommittee  to  help  resolve  the 
outstanding  issues  identified  in  the  PHS 
recommendation.  The  Folic  Acid 
Subcommittee  members  were  drawn 
primarily  from  existing  FDA  advisory 
committees,  including  the  Food 
Advisory  Committee,  and  included 
individuals  with  ex[>ertise  in  the  fields 
of  food  composition,  epidemiology, 
human  nutrition,  folate  metabolism, 
geriatrics,  food  fortification, 
rheumatology,  women's  health, 
consumer  interests,  oncologic  drugs, 
pediatrics,  and  hematology. 

2.  Folic  Acid  Subcommittee  Meeting, 
November  23  and  24, 1992 

The  first  meeting  of  the  Folic  Acid 
Subcommittee  was  held  on  November 
23  and  24,  1992  (57  FR  52781;  Refs.  12 
and  57).  Areas  of  expertise  represented 
by  consultants  invited  to  speak  to  the 
Folic  Acid  Subcommittee  at  its  first 
meeting  on  November  23  and  24,  1992 
included  NTD's,  epidemiology,  folate 
metabolism,  special  populations, 
bioavailability  of  folates,  pernicious 
anemia  and  vitamin  Bi2-related 
problems,  convulsive  disorders,  food 
fortification,  folate  as  a  drug,  and 
Federal  food  programs  such  as  school 
lunch  programs  and  the  Women, 
Infants,  and  Children  (WIC)  program. 

At  the  open  meeting  held  November 
23  and  24, 1992.  the  Folic  Acid 
Subcommittee  heard  testimony  from 
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expert  speakers  and  others  on  the  daily 
intake  of  folate  adequate  for  reduction 
in  risk  of  NTD's.  safety  concerns  for 
persons  in  the  target  population  and  in 
the  general  population,  and  the 
appropriateness  of  a  health  claim  on  the 
labels  or  labeling  of  foods  (Ref.  12). 

a.  Issues.  The  Folic  Acid 
Subcommittee's  discussion  of  the  target 
population  and  of  the  appropriate  daily 
folate  intake  focused  on  questions  of  the 
appropriate  level  of  folate  in  food  to 
attain  the  claimed  effect  and  yet  to 
ensure  safety;  the  importance  of  timing 
of  intervention  because  the  neural  tube 
closes  early  in  pregnancy,  often  before 
a  woman  realizes  that  she  is  pregnant; 
the  adequacy  of  the  evidence  relating 
folate  nutritional  status  itself  to  risk  of 
NTDs;  and  safety  concerns  relative  to 
the  potential  for  increased  folate  intake 
to  mask  the  hematologic  manifestations 
of  vitamin  ^u  deficiency  and  thus  to 
delay  diagnosis  and  treatment  of  this 
deficiency  while  irreversible  neurologic 
damage  progresses. 

VViln  respect  to  identifying  women  in 
the  target  population  who  may  be  at 
particular  risk  of  occurrence  of  an  NTD- 
affected  pregnancy,  the  Folic  Acid 
Subcommittee  acknowledged  that  it  was 
not  possible  to  identify  such  women. 
There  was  agreement  that  because  many 
pregnancies  are  unplanned,  and  because 
the  neural  tube  forms  and  closes  very 
early  in  gestation,  the  recommendation 
for  adequate  intake  of  folate  should  be 
directed  at  all  women  throughout  their 
childbearing  years.  Expert  speakers 
noted  the  inherent  difficulties  in 
reaching  the  entire  target  population  of 
women  of  childbearing  age  with 
educational  programs  alone  and  in 
motivating  them  to  change  eating 
practices.  The  speakers  discussed  the 
advantages  . ;  food  fortification  in 
reaching  the  greatest  number  of  the 
target  population  without  requiring 
conscious  changes  in  food  selection 
practices.  The  expert  speakers  and  the 
members  of  the  Folic  Acid 
Subcommittee  also  considered  issues  of 
effectiveness  of  dietary  intake  and  of 
doses  of  folate  lower  than  the 
recommended  0.4  mg  (400  ng)  in 
reducing  risk  of  NTDs.  They  discussed 
results  of  several  studies  suggesting 
protective  effects  against  NTDs  of 
dietary  folate  intakes  lower  than  0.4  mg 
(400  ^g)/day  (i.e.  at  levels  of  0.25  mg  or 
more  daily). 

In  considering  the  available  data 
regarding  folic  acid  and  NTD's,  some 
members  of  the  Folic  Acid 
SubcofVimittee  raised  questions  as  to 
whether  the  available  data  were 
sufficiently  sound  or  generalizable  to 
the  U.S.  pc  dilation  to  warrant  a 
conclusion  ;hat  fortification  of  the  entire 


food  supply  or  universal  supplement 
use  would  reduce  the  risk  of  occurrence 
of  NTD's  in  won>en  in  the  U.S. 
population.  They  noted  that  since  a 
fortification  strategy  would  affect  250  to 
260  million  people,  the  data  on  which 
the  need  for  such  a  proposed 
intervention  is  based  should  be 
examined  critically.  Other  members, 
although  noting  uncertainties  in  the 
data,  found  the  data  sufficiently 
convincing  to  recommend  some  types  of 
public  health  action  to  implement  these 
findings  for  U.S.  women. 

With  respect  to  safety  considerations 
raised  by  the  possible  fortification  of  the 
food  supply,  the  greatest  concern  was 
for  persons  at  risk  of  vitamin  Bu 
deficiency.  The  population  groups  for 
which  there  was  most  safety  concern 
because  of  relatively  high  prevalences  of 
low  serum  vitamin  Bu  levels,  were  the 
elderly,  young  African-American 
women,  and  acquired 
immunodeficiency  syndrome  (AIDS) 
patients.  Additional  safety  questions 
included  consideration  of  persons 
taking  antiepileptic  medications  and 
those  prescribed  antifolate  medications 
for  a  wide  range  of  disorders. 

In  considering  how  to  ensure  that 
women  have  an  adequate  folate  intake, 
the  Folic  Acid  Subcommittee  discussed 
the  possibility  of  educating  women  of 
childbearing  age  on  improving  their 
dietary  habits,  use  of  supplements 
throughout  a  woman's  childbearing 
years,  and  fortification  of  the  food 
supply  with  folic  acid  to  achieve  the 
recommended  intake.  The  majority  of 
the  members  of  the  Folic  Acid 
Subcommittee  and  many  of  the  invited 
expert  consultants  expressed  concern 
about  the  current  lack  of  monitoring  and 
surveillance  for  potential  adverse  effects 
of  increased  folate  intake. 

b.  Recommendations.  At  the  close  of 
its  November  23  and  24, 1992.  meeting, 
the  Folic  Acid  Subcommittee  provided 
several  recommendations.  Those 
relevant  to  the  health  claim  issue  were: 

i.  Health  claims.  The  Folic  Acid 
Subcommittee  members  supported  the 
PHS  policy  regarding  folic  acid  and 
NTD's.  The  Subcommittee,  however, 
recommended  against  a  health  claim  on 
food  labels  or  labeling  because  the 
majority  of  the  Subcommittee  members 
expressed  concern  that  the  data  on  the 
specific  relationship  between  folate,  at 
levels  attainable  from  usual  diets,  and 
NTD's  were  not  strong  enough  to 
support  a  food  label  health  claim  on  this 
relationship. 

ii.  Educational  activities.  The  Folic 
Acid  Subcommittee* recommended  that 
PHS  and  FDA  develop  and  implement 
an  educational  program,  directed  at  ■ 
women  of  childbearing  age. 


emphasizing  the  importance  of  sound 
dietary  choices  to  achieve  nutrient 
intakes  provided  in  dietary  guidelines. 
The  Folic  Acid  Subcommittee  also 
stated  that  the  PHS  should  work  with 
health  professionals  and  others  to 
develop  and  implement  educational 
efforts  that  emphasize  the  importance  of 
diets  that  meet  established  dietary 
guidelines,  the  importance  of 
maintaining  intake  of  folate  sufficient  to 
reduce  the  risk  of  NTD's,  and  the 
importance  of  detection,  diagnosis,  and 
treatment  for  persons  with  low  vitamin 
Bi2  status.  . 

c.  Comments.  Following  the 
November  23  and  24. 1992.  meeting  of 
the  Folic  Acid  Subcommittee,  the 
agency  received  letters  from  several 
experts  who  were  invited  to  speak  at  the 
subcommittee  meeting.  One  expert 
noted  that  the  National  Research 
Council  (NRC)  in  1989  identified  0.4  mg 
(400  >ig)  folic  acid  as  RDA  for  pregnant 
women  and  urged  the  agency  to  adopt 
0.4  mg  (400  ^g)  folic  acid  as  the  RDA 
for  all  women  capable  of  becoming 
pregnant.  The  agency  notes  that  it  is 
currently  using  the  value  of  800  ^  (0.8 
mg)/day  as  the  RDI  for  pregnant  women 
and  400  )ig  (0.4  mg)/day  as  the  RDI  for 
the  general  population,  including 
women  of  childbearing  age.  in  accord 
with  the  requirements  of  §  101.9  (21 
CFR  101.9)  as  amended  in  the  Federal 
Register  of  January  6, 1993,  and  the 
requirements  of  the  DS  Act  of  1992  that 
FDA  not  change  the  U.S.  Recommended 
Daily  Allowance  levels  for  nutrients 
until  at  least  November  8,  1993. 

One  expert  stated  that  health  claims 
should  not  be  allowed  for  folic  acid- 
fortified  foods  or  folic  acid-containing 
supplements  unless  such  claims  were 
balanced  by  a  statement  that  use  of  such 
products  may  increase  the  frequency  of 
irreversible  neurologic  damage  from 
vitamin  Ba  deficiency,  and  that  among 
Black  and  Hispanic  females,  folic  acid 
fortification  or  supplementation  is  likely 
to  do  more  harm  than  good.  The  agency 
notes  that  its  proposed  requirements  for 
a  health  claim  for  folate  and  NTD's 
include  a  requirement  that  fortified 
products  containing  more  than  100  Mg 
folic  acid  per  serving  cany  a  statement 
warning  against  intake  above  1  mg/day 
(proposed  §  101.79(c)(2)(i)(G)). 

Several  experts  expressed  concerns 
about  the  potential  risks  of  excess  folate 
intakes,  particularly  in  persons  over  50 
years  of  age,  or  of  prolonged  exposure. 
These  comments  also  expressed  concern 
that  adequate  surveillance  systems  to 
detect  adverse  effects  of  whatever  policy 
is  implemented  with  respect  to  folic 
acid  were  needed.  They  also  noted  that 
no  adequate  surveillance  system  for 
potential  masking  of  vitamin  Bu 
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deficiency  exists  at  this  time,  and  that 
a  real  commitment  should  be  made  to 
this  task. 

The  agency  notes  that  issues  related  to 
establishing  surveillance  systems  for 
adverse  effects  of  increased  folate 
intakes,  particularly  with  resjject  to 
vitamin  Bi2-related  problems,  were 
discussed  at  a  public  meeting  held  at 
the  Centers  for  Disease  Control  on 
August  12. 1993  (58  FR  40149  and  Ref. 
58).  The  experts  agreed  that 
establishment  of  surveillance  systems 
for  masking  the  anemia  of  vitamin  B12 
deficiency  would  be  extremely  difficult, 
but  CDC  indicated  a  commitment  to  this 
task.  FDA  also  notes  that  it  has  a  long- 
standing history  of  collaborating  with 
the  National  Center  for  Health  Statistics 
(NCHS)  of  CDC  to  use  nutritional 
assessment  data  from  their  National 
Health  and  Nutrition  Examination 
Surveys  (NHANES)  to  monitor  the 
nutritional  status  of  the  U.S.  population. 
FDA  intends  to  continue  this 
collaboration,  particularly  as  it  relates  to 
folate  and  vitamin  B12. 

Several  experts  stated  that,  with 
resfwct  to  reduction  in  risk  of  NTD's, 
the  400  fig  (0.4  mg)  dose  of  folic  acid  is 
an  artificial  goal  and  cited  studies  (Refs. 
6.  8.  9.  and  26)  that  show  strong 
protective  effects  of  dietary  folate 
intakes  at  levels  greater  than  100  ^g/day. 

The  agency  recognizes  the  importance 
of  the  dietary  studies  that  have  shown 
proteciive  effects  against  occurrence  or 
recurrence  of  NTD's  at  intakes  of  folate 
lower  than  0.4  mg  (400  ^g)  and  has 
summarized  the  findings  of  these 
studies  in  Table  3.  The  agency  agrees 
that  consumption  of  diets  providing 
adequate  amounts  of  folate  is  important 
and  notes  that  it  used  the  findings  of 
studies  that  showed  a  benefit  from  diet 
in  its  development  of  the  model  health 
claims  included  in  this  proposal. 

Another  comment  included  a 
recommendation  for  a  modification  of 
the  method  used  by  the  agency  in 
estimating  daily  folate  intakes  by 
individuals.  Specifically,  the  comment 
suggested  that  the  within-individual 
component  of  variance  resulting  from 
use  of  the  mean  of  3  days  of  daily  intake 
be  removed,  and  that  the  intake 
distributions  be  recalculated  using  only 
the  between-individual  component  of 
variance. 

The  agency  did  not  use  this  suggested 
modification  in  its  analyses  because 
FDA  believes  that  systematic  bias  is  a 
more  serious  problem  than  random 
error,  and  that  use  of  sophisticated 
mathematical  corrections  would 
attribute  a  degree  of  precision  to  the 
food  intakes  values  that  is  not  justified. 


3.  Folic  Acid  Subcommittee  Meeting. 
April  15.  1993 

a.  General  description.  FDA 
reconvened  the  Folic  Acid 
Subcommittee  on  April  15. 1993  (58  FR 
15149.  March  19. 1993;  Refs.  13  and  58). 
The  purpose  of  this  meeting  was  to 
obtain  comments  on  the  options  that 
FDA  had  developed  on  possible  ways  to 
increase  the  folate  intake  of  women  of 
childbearing  age.  These  options 
included  fortification  of  specific 
products,  such  as  cereal-grains,  at  levels 
of  70.  140.  or  350  jig  folic  acid/100  g  and 
use  of  food  labeling  to  provide 
information  to  consumers  (e.g..  health 
claims  and  content  and  descriptive 
labeling  that  would  serve  to  identify 
"good  sources"  and  "excellent  sources" 
of  dietary  folate).  The  agency  noted  that, 
with  respect  to  health  claims,  at  the 
November  23  and  24.  1992,  meeting,  the 
majority  of  Folic  Acid  Subc:ommittee 
members  did  not  believe  that  the  data 
on  a  specific  relationship  between  folic 
acid,  at  levels  attainable  from  usual 
diets,  and  NTD's  was  strong  enough  to 
support  a  claim.  The  agency,  among 
other  things,  asked  for  clarification  of 
the  opinions  of  the  Folic  Acid 
Subcommittee  members  on  this  issue. 

b.  Health  claims.  As  stated  above. 
FDA  pointed  out  that  there  was  an 
apparent  inconsistency  in  the  Folic 
Acid  Subcommittee's  recommendations 
regarding  health  claims  in  that  the 
majority  of  Folic  Acid  Subcommittee 
members  did  not  believe  that  the 
scientific  data  on  a  specific  relationship 
between  folate,  at  levels  attainable  from 
usual  diets,  and  NTD's  were  strong 
enough  to  support  a  food  label  health 
claim  for  this  relationship.  On  the  other 
hand,  the  Subcommittee  supported  the 
PHS  recommendation  that  women  of 
childbearing  age  should  consume  0.4 
mg  of  folate/day  to  reduce  the  risk  of  an 
NTD  pregnancy,  which,  if  it  were  to 
appear  on  a  food  label,  would  constitute 
a  health  claim  as  defined  by  the  1990 
amendments. 

The  agency  asked  the  Folic  Acid 
Subcommittee  whether  it  would  still 
recommend  against  authorizing  a  health 
claim,  and  whether  such  a  claim,  if 
authorized,  could  provide  useful 
information  at  point  of  purchase  in 
helping  consumers  understand  the 
relationship  between  folate  and  risk  of 
NTD's  within  a  total  diet  without  being 
misleading  or  raising  undue  safety 
concerns.  The  agency  also  asked  the 
Folic  Acid  Subcommittee  for  its  views 
on  specific  elements  that  might  be 
included  in  a  health  claim. 

Extensive  discussion  by  the  Folic 
Acid  Subcommittee  of  this  matter 
revealed  a  shift  in  views,  with  five  of 


the  nine  Folic  Acid  Subcommittee 
members  favoring,  and  four  of  nine 
opposing,  a  food  label  health  claim  on 
the  relationship  between  folate  and 
NTD's.  Those  favoring  a  health  claim 
cited  its  potential  educational  value. 
One  member  favored  a  health  claim 
only  as  part  of  a  general  educational 
effort  directed  both  at  women  of 
childbearing  age  and  at  members  of  the 
general  population  who  may  be  at  risk 
of  adverse  effects  from  increased  intakes 
of  folate.  Another  member  favoring  a 
carefully  worded  health  claim  cited  its 
potential  to  encourage  increased 
consumption  of  folate  while 
simultaneously  providing  a  label 
warning  regarding  excess  intakes. 

Those  opposing  a  health  claim  cited 
the  weakness  of  the  data  supporting  the 
nutrient-disease  relationship,  including 
the  very  small  number  and  the 
observational  nature  of  studies  relating 
intake  of  folate  at  levels  attainable  from 
usual  diets  to  reduced  risk  of  NTD's. 
Other  members  opposing  a  health  claim 
expressed  concern  that  strong  marketing 
efforts  for  health  claim-labeled  foods 
could  cloak  the  weakness  of  the  science 
base  for  the  claim,  and  that  such  efforts 
could  be  potentially  misleading  to  many 
women  who  might  be  led  to  believe  that 
they  could  avoid  all  birth  defects 
through  use  of  folate. 

4.  Summary  Presented  to  the  Food 
Advisory  Committee 

The  results  of  the  Folic  Acid 
Subcommittee's  meeting  were 
summarized  for  FDA's  Food  Advisory 
Committee  on  April  16,  1993  by  the 
Chairman  of  the  Folic  Acid 
Subcommittee.  Additional  views  were 
presented  to  the  Committee  by  several 
Folic  Acid  Subcommittee  members.  The 
Food  Advisory  Committee  Chairman 
noted  that  although  the  Federal  Register 
notice  announcing  the  Folic  Acid 
Subcommittee  meeting  on  April  15. 
1993  (58  FR  15149)  had  stated  that  the 
parent  Food  Advisory  Committee  would 
take  action  on  the  Folic  Acid 
Subcommittee's  recommendations  on 
April  16,  1993,  no  action  would  be 
taken  because  the  Subcommittee's 
activities  were  still  in  progress.  The 
Chairman  noted  the  division  among  the 
members  of  the  Folic  Acid 
Subcommittee  on  the  issue  of  whether 
a  health  claim  should  be  authorized  by 
FDA. 

E.  Tentative  Decision  To  Authorize  a 
Health  Claim  on  Labels  and  in  Labeling 
of  Foods  in  Conventional  Form  and 
Dietary  Supplements 

In  its  final  rule  published  January  6. 
1993  (58  FR  2606),  FDA  announced  its 
decision  not  to  authorize  a  health  claim 
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on  the  relationship  between  folic  acid 
and  NTD's.  The  agency  noted  that 
section  403(r)(3)(B)(i)  of  the  act 
authorizes  the  agency  to  grant  a  health 
claim  on  food  other  than  dietary 
supplements  when  there  is  significant 
scientific  agreement  that  the  scientific 
data  relating  a  nutrient  to  a  disease  or 
health-related  condition  support  such  a 
claim.  The  agency  noted  in  its  final  rule 
that  the  PHS  recommendation 
evidenced  that  such  agreement  exists. 

The  agency  also  noted,  however,  that 
sections  402(a).  403(r)(3)(A)(ii),  and  409 
of  the  act  (21  U.S.C.  348).  require  that 
the  use  of  a  substance  in  food  that  is  the 
subject  of  a  health  claim  be  safe.  The 
PHS  recommendation  itself  (Ref  11) 
stated  that  questions  remained  about  the 
safety  of  high  intakes  of  folate  by  both 
the  target  population  and  other 
segments  of  the  population  who  might 
be  unintentionally  exposed  to  high 
intakes  of  folic  acid  if  overfortification 
of  the  food  supply  were  to  occur  as  a 
result  of  the  PHS  recommendation  or 
efforts  to  qualify  to  bear  a  health  claim. 
The  agency  also  noted  that  there  were 
several  other  unresolved  scientific 
questions  that  required  discussion 
before  a  health  claim  could  be 
authorized.  Based  on  the  concerns 
expressed  in  its  final  rule,  FDA 
concluded  that  it  could  not  authorize  a 
health  claim  on  folic  acid  and  NTD's  at 
that  time. 

In  developing  this  proposal,  the 
agency  reviewed  all  of  the  publicly 
available  studies  on  the  relationship 
between  folate  and  NTD's.  Based  on  its 
own  review  of  the  totality  of  the 
scientific  evidence.  FDA  has  tentatively 
concluded  that  the  available  data  show 
that  diets  adequate  in  folate  can  reduce 
the  risk  of  NTD's. 

The  strongest  evidence  for  this 
relationship  comes  from  the  MRC 
intervention  study  that  showed  that 
women  at  risk  of  recurrence  of  an  NTD- 
affected  pregnancy  who  consumed  a 
supplement  containing  4  mg  (4.000  ^g) 
folic  acid  daily  had  a  reduced  risk  of 
having  a  child  with  NTD's.  This  study 
clearly  demonstrated,  for  the  first  time. 
a  significant  reduction  in  recurrence  of 
NTD's  with  high  levels  of  folic  acid  but 
not  with  other  vitamins  or  minerals. 
This  study  established  a  specific  role  for 
folic  acid  in  reducing  the  risk  of 
recurrence  of  neural  tube  pregnancies  in 
women  with  a  previous  history  of  this 
defect. 

hi  addition,  based  on  its  review  of  the 
Hungarian  intervention  trial  that  used  a 
multivitamin  and  multimineral 
preparation  containing  0.8  mg  (800  ^g) 
of  folic  acid,  and  its  review  of  the  five 
published  observational  studies  that 
reported  use  of  multivitamins 


.  containing  0  to  1.000  (ig  of  folic  acid, 
the  agency  has  tentatively  concluded 
that  most  of  these  studies  had  results 
consistent  with  the  conclusion  that 
folate,  at  levels  attainable  in  usual  diets, 
may  reduce  the  risk  of  occurrence  of 
NTD's. 

Although  most  of  the  available  studies 
used  dietary  supplements  containing 
approximately  400  ^  or  more  of  folic 
acid  daily,  several  studies  also  showed 
a  beneficial  effect  of  dietary  intakes  of 
250  ^g  or  more  daily,  a  level  consistent 
with  the  estimated  folate  intake 
necessary  to  saturate  body  stores  of 
folate  (Ref.  12). 

In  reaching  this  tentative  conclusion. 
FDA  acknowledges  that  there  are 
significant  gaps  in  existing  knowledge 
about  the  etiology  of  I^TTD's;  about  how 
folate,  either  alone  or  in  combination 
with  other  nutrients,  reduces  the  risk  of 
NTD's:  and  of  the  dose-response 
relationship  of  folate  intake  to  reduction 
in  risk  of  f^TTD-affected  pregnancies. 
However,  even  with  these  uncertainties, 
PHS,  in  examining  the  data  firom  the 
available  human  studies,  found  the 
evidence  sufficiently  consistent  to 
develop  its  recommendation  that  all 
women  capable  of  becoming  pregnant 
should  consume  400  ^g  folic  acid  daily. 
FDA  supported  this  decision  at  the  time 
it  was  made  (Ref.  11)  and  in  its  final  rule 
(58  FR  2606).  Additional  support  was 
expressed  by  FDA's  Folic  Acid 
Subcommittee.  Thus,  the  agency  has 
tentatively  concluded  that,  as  evidenced 
by  the  PHS  recommendation  and  the 
agency's  discussions  with  the  Folic 
Acid  Subcommittee  (Ref  12),  there  is 
significant  scientific  agreement  on  the 
relationship  between  folate  and  a 
reduction  in  the  risk  of  NTD's. 

The  agency  has  also  extensively 
reviewed  safety  issues  identified  in  its 
proposed  and  final  rules  and  discussed 
these  issues  with  the  Folic  Acid 
Subcommittee  (Ref.  12).  Based  on  its 
review  of  the  scientific  evidence,  its 
discussions  with  the  Folic  Acid 
Subcommittee,  and  the  comments  it  has 
received,  the  agency  has  tentatively 
concluded  that  safety  problems  can  be 
resolved  by  setting  a  safe  upper  limit  of 
intake  of  1  mg  of  folate/day  for  all 
population  groups.  Thus,  the  agency  has 
tentatively  concluded  that  a  health 
claim  on  the  topic  of  folate  and  NTD's 
urill  not  increase  risk  to  persons  in  the 
general  population  or  in  the  target 
population  of  a  disease  or  health-related 
condition  when  daily  intakes  of  folate 
are  limited  to  1  mg.  FDA  tentatively 
concludes  that  daily  folate  intakes  can 
be  maintained  within  safe  limits  by 
allocation  of  folic  acid  to  specific  foods 
in  the  food  supply  through  an 


amendment  to  the  food  additive 
regulation  for  folic  acid. 

Therefore,  in  this  document,  the 
agency  is  proposing  to  authorize  a 
health  claim  for  folate  and  NTD's  on  the 
labels  and  labeling  of  foods  and  on 
dietary  supplements.  In  companion 
documents  published  elsewhere  in  this 
Federal  Register,  the  agency  is  > 

proposing  to  amend  the  food  additive 
regulation  for  folic  acid  and  to  amend 
the  standards  of  identity  for  specific 
cereal-grain  products. 

FV.  Summary  of  Proposed  Resolution  of 
Safety  Concerns 

The  agency  has  tentatively  concluded, 
based  on  its  review  of  the  scientific 
evidence,  its  discussions  with  the  Folic 
Acid  Subcommittee,  and  its  review  of 
comments  that  it  has  received,  that  there 
are  risks  attendant  on  excessive  intakes 
of  folate.  The  primary  concern  is  for 
persons  with  vitamin  Bi2-related 
conditions,  although  risks  may  also  be 
created  for  pregnant  women,  persons  on 
antiseizure  (i.e.,  antiepileptic) 
medications,  and  those  on  antifolate 
medications. 

The  agency's  review  of  the  scientific 
literature,  its  discussions  with  the  Folic 
Acid  Subcommittee,  and  its  review  of 
the  comments  that  it  received,  also 
show  that  these  safety  concerns  can  be 
largely  resolved  by  limiting  addition  of 
folic  acid  to  food  through  the  agency's 
authority  to  regulate  the  use  of  food 
additives.  The  agency  has  tentatively 
concluded  that  its  overriding 
responsibility  in  seeking  to  ensure  that 
there  is  adequate  folate  in  the  food 
supply  is  to  ensure  that  even  with  the 
fortification  of  foods  that  it  is  proposing 
to  provide  for,  the  amount  of  folate  that 
people  are  reasonably  expected  to 
consume  is  within  the  safe  upper  limit 
of  consumption.  The  agency  has 
tentatively  concluded  that  the  safe 
upper  limit  of  daily  intake  of  folate  for 
the  general  population  is  1  mg. 

The  agency  is  providing  a  summary  of 
specific  safety  issues  in  this  document. 
Additional  references  can  be  found  in 
the  agency's  proposed  rule  (56  FR 
60610,  November  27, 1991),  its  final 
rule  (58  FR  2606;  January  6, 1993),  and 
in  the  extensive  briefing  materials 
provided  to  participants  at  the  FoHc 
Acid  Subcommittee  meetings  (Refs.  57 
and  58). 

A.  Vitamin  B\2-Belatedlssues 

1.  Review  of  Available  Data 

As  noted  above,  in  the  presence  of 
excess  folate  and  inadequate  vitamin 
B|2,  the  megaloblastic  anemia  of  vitamin 
Bi2  deficiency  may  not  develop,  but 
severe  and  irreversible  nerve  damage 
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may  continue  (Ref.  14).  This  interaction 
between  the  functions  of  folate  and 
vitamin  B12  has  been  recognized  for 
many  years  (Ref.  14).  Because  the 
anemia  of  vitamin  B12  deficiency  is 
often  the  first  clinical  symptom  to 
appear,  and  one  that  requires  further 
tests  to  accurately  identify  its  cause,  the 
activity  of  folate  to  "mask"  the 
development  of  the  anemia  of  vitamin 
Bij  deficiency  is  the  basis  for  the 
requirement  for  the  precautionary 
statement  on  oral  and  parenteral 
preparations  of  folic  acid  used  for 
treating  folate-deficiency  anemias. 

Following  the  identification  and 
chemical  synthesis  of  folic  acid  in  1946, 
but  before  the  isolation  of  vitamin  fii2, 
folic  acid,  usually  in  doses  of  5  mg  or 
higher,  was  used  to  treat  p)€micious 
anemia.  A  number  of  studies  reported 
that  the  anemia  in  many  pernicious 
anemia  patients  is  correctable,  at  least 
temporarily,  by  administration  of  folic 
acid  (Refs.  60,  61,  62,  63,  64.  and  65). 
However,  a  number  of  other  studies 
showed  that,  while  doses  of  5  mg  of 
folic  acid  daily  can  reverse  the 
hematologic  abnormalities  of  vitamin 
3,1  deficiency  (Refs.  66.  67,  68,  69,  and 
70),  neurologic  damage  progresses.  Hall 
and  Watkins  (Ref.  66)  reported 
neurological  degeneration  within  2  to  5 
months  in  14  patients  with  vitamin  Bu 
deficiency  who  were  treated  with  oral 
doses  of  5  to  20  mg  folic  acid.  In  another 
study,  55  of  98  patients  (56  percent)  in 
a  clinical  study  in  which  patients  with 
pernicious  anemia  were  treated  with  5 
mg  foUc  acid  orally  for  up  to  3.5  years 
suffered  hematologic  relapses, 
neurologic  relapses,  or  combined  system 
relapses  (Ref.  68).  Although  the 
neurologic  degeneration  was  not  caused 
by  the  folic  acid  treatment,  their  data 
clearly  demonstrate  the  potential  of  folic 
acid  to  mask  the  anemia  of  vitamin  B12 
deficiency  without  stopping 
degenerative  results  of  this  deficiency. 

The  first  demonstration  of  dramatic 
beneficial  effects  of  vitamin  B12  in 
treating  pernicious  anemia  occurred  in 
1948.  The  advent  of  the  specific  therapy 
for  the  pernicious  anemia  of  vitamin  B12 
deficiency  during  the  late  1940's  and 
early  19S0's  diminished  the  use  of  high 
levels  (5  mg  or  5.000  ^g)  of  folic  acid  in 
patients  with  this  condition.  Because  1 
mg  of  folic  acid  became  the  more 
common  therapeutic  dose  for  folate 
deficiency,  there  are  limited  data 
available  on  the  efliects  of  doses  of  folic 
acid  lower  than  5  mg  in  persons  with 
pernicious  anemia. 

Despite  the  lack  of  systematic 
evaluation  of  the  effect  of  folic  acid  on 
the  anemia  of  vitamin  B12  deficiency  at 
intakes  less  than  5  mg/day.  several  case 
reports  have  described  hematologic 


improvement  in  pernicious  anemia  with 
doses  of  folic  acid  lower  than  1  mg  (e.g.. 
200  to  500  ng)  (Refs.  64.  65.  72,  73.  and 
74).  Chosy  et  al.  (Ref.  73)  reported  that 
daily  injections  of  400  \t%  (0.4  mg)  of 
folic  acid  caused  hematologic  responses 
in  three  of  five  patients  with  pernicious 
anemia.  Other  investigators  have 
reported  suboptimal  responses  to  0.5  mg 
of  folic  acid  administered 
intramuscularly  or  orally  to  patients 
with  pernicious  anemia  (Refs.  64  and 
65).  On  the  basis  of  the  reticulocyte 
response.  0.2  mg  (200  jig)  of  folic  acid 
has  been  used  to  differentiate  between 
the  megaloblastic  anemias  caused  by 
folate  deficiency  and  vitamin  B12 
deficiency  (Ref.  14).  Some  investigators, 
however,  have  not  been  convinced  that 
amounts  of  folic  acid  within  the  range 
of  200  to  500  ^g/day  (0.2-0.5  mg)  would 
mask  pernicious  anemia  (Refs.  72  and 
75).  Marshall  and  Jandl  (Ref.  72) 
concluded  that  from  200  to  500  ^g  of 
folic  acid  daily  should  suffice  for  the 
prevention  of  folic  acid  deficiency 
without  endangering  patients  with 
undiagnosed  pernicious  anemia,  while 
larger  doses  should  be  reserved  for 
prescription  use  in  patients  with 
abnormal  absorption  or  utilization  of 
folic  acid.  The  results  of  these  studies 
show,  in  general,  that  responses  of  doses 
of  folic  acid  below  1  mg  have  been  less 
predictable  than  those  to  doses  of  5  mg 
and  higher. 

In  summary,  the  available  evidence 
shows  that  as  many  as  50  percent  or 
more  of  patients  with  pernicious  anemia 
will  show  a  normalization  of  their 
anemias  with  doses  of  5  mg  of  folic  acid 
and  higher.  Although  there  are  no 
systematic  studies  to  evaluate  the  effect 
of  folate  on  masking  the  pernicious 
anemia  of  vitamin  Bu  deficiency 
between  intakes  of  1  and  5  mg  daily, 
several  case  reports  suggest  that  some 
patients  with  pernicious  anemia  will 
respond  to  folate  in  doses  of  less  than 
1  mg/day.  Results  at  these  low  levels  are 
often  suboptimal  and  less  predictable 
than  those  occurring  at  hi^er  intakes. 

2.  Current  Information  Regarding 
Vitamin  B12  Deficiency  in  the  United 
States 

There  is  currently  no  way  to 
determine  how  many  persons  in  the 
general  U.S.  population  have 
undiagnosed  vitamin  Bu  deficiency, 
and  thus,  how  many  are  potentially  at 
risk  of  developing  pernicious  anemia. 
However,  vitamin  B12  deficiency 
anemias  are  not  uncommon  in  the  U.S. 
population.  Although  not  appropriate 
for  determining  prevalence,  information 
from  NCHS  provides  some  evidence  of 
the  potential  magnitude  of  this 
condition.  There  were  740,000  patient 


visits  to  physicians'  offices  with  a 
diagnosis  of  pernicious  anemia  during 
the  2-year  interval  1989-1990  (Ref.  76). 
Approximately  524,000  of  these  visits 
were  by  women  (Ref.  76).  (The  number 
of  "visits"  recorded  in  the  ambulatory 
care  surveys  mentioned  above  may 
include  multiple  visits  by  some  patients 
and  therefore,  these  data  do  not 
represent  numbers  of  patients.)  An 
additional  16.000  patient  visits  during 
this  interval  involved  a  diagnosis  of 
other  vitamin  Bn  deficiencies  (for 
example,  those  associated  with 
consumption  of  vegetarian  diets).  NCHS 
records  from  the  National  Hospital 
Discharge  survey  for  1990  identified 
31.000  discharges  that  included  a 
diagnosis  of  pernicious  anemia  and  an 
additional  7.000  discharges  that 
included  a  diagnosis  of  other  vitamin 
Bi2  deficiency  anemias  (Ref.  77). 

3.  Evaluation  of  Vitamin  B12  Status 

Experts  at  the  November  23  and  24. 
1992.  Folic  Acid  Subcommittee  meeting 
noted  that  there  are  an  unknown  but 
likely  significant  number  of  cases  of 
undiagnosed,  untreated,  and  stopped- 
treatment  cases  of  vitamin  B12 
deficiency  in  the  U.S.  ]>opulation. 
Evaluation  of  vitamin  B12  status  is 
usually  not  performed  during  routine 
clinical  examinations.  In  addition, 
physicians  may  not  further  evaluate  low 
serum  vitamin  B12  levels  when  such  are 
reported,  particularly  when  anemia  and 
macrocytosis  are  absent  and  the  serum 
vitamin  B12  level  is  only  slightly  low 
(Ref.  81).  The  diagnosis  of  vitamin  B12 
deficiency  is  not  always  straightforward. 
For  example.  Lindenbaum  et  al.  (Ref. 
40)  reported  \hat  while  serum  vitamin 
B|2  levels  have  been  generally 
considered  to  be  essentially  ioo  percent 
sensitive  in  the  detection  of  clinical 
disorders  caused  by  vitamin  B12 
deficiency,  there  are  a  significant 
minority  of  patients  with  vitamin  B.2 
deficiency  whose  serum  vitamin  B12 
levels  are  normal.  In  such  individuals, 
measurements  of  serum  metabolite 
concentrations  of  methylmalonic  acid 
and  total  homocysteine  may  be 
necessary  to  facilitate  the  diagnosis  of 
vitamin  B12  deficiency  (Ref.  40). 

In  addition  to  the  difticulties  with 
determining  vitamin  B12  status 
mentioned  above,  participants  in  the 
Folic  Acid  Subcommittee  meetings 
noted  that,  despite  modem  analytical 
tools  available,  diagnoses  of  vitamin  Bu 
deficiency  can  be  missed  because 
automated  systems  are  used  for  routine 
blood  analysis,  and  direct  examination 
of  peripheral  blood  smears  (a  laboratory 
measure  that  detects  red  blood  cell 
abnormalities  characteristic  of  various 
vitamin  deficiencies)  is  not  as  routine  as 
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was  once  the  case.  Often,  a  number  of 
visits  to  a  physician  may  be  needed,  or 
visits  to  more  than  one  physician,  before 
an  accurate  diagnosis  of  vitamin  B12 
deficiency  is  made.  Additionally, 
physicians  may  not  recognize  that  some 
patients  with  neuropsychiatric 
symptoms  may  have  vitamin  Bn 
insufficiency. 

4.  Uncertainties  Regarding  the  Number 
of  Persons  Potentially  at  Risk  From  High 
Intakes  of  Folate 

Pernicious  anemia  is  responsible  for 
about  70  percent  of  vitamin  B12 
deficiency  states  (Ref.  12).  It  is 
recognized  that  among  African- 
Americans.  f>articularly  African- 
American  women,  pernicious  anemia  is 
not  confined  to  the  elderly,  as  it 
generally  is  among  Caucasians  (Refs.  78, 
79,  and  80)  but  occurs  at  younger  ages 
(e.g.,  in  young  African-American 
women  less  than  40  years  of  age).  A 
large  number  of  people  have  subnormal 
levels  of  serum  vitamin  B12  without 
having  any  classical  manifestations  of 
vitamin  B12  deficiency  (Refs.  82  and  83). 
Ten  to  20  jjercent  of  elderly  persons, 
more  than  25  percent  of  demented 
patients,  15  to  20  percent  of  AIDS 
patients,  and  15  to  20  percent  of 
patients  with  malignant  diseases  have 
low  serum  vitamin  B12  levels.  In 
addition,  5  to  10  percent  of  all  patients, 
regardless  of  age  or  clinical  status,  are 
found  to  have  low  serum  vitamin  Bn 
levels.  Metabolic  and  subtle  neurologic 
dysfunction  are  demonstrable  in  a 
significant  fraction  of  such  cases  (Ref. 
82).  Very  little  is  known  about  whether 
folate  supplementation  has  any  effect  on 
such  persons  with  low  serimi  vitamin 
Bu  levels  (Ref.  82).  Participants  in  both 
FDA's  Folic  Acid  Subcommittee 
meetings  and  the  recently  convened 
CDC  meeting  expressed  similar 
uncertainties  regarding  potential  effects 
of  increased  folate  intake  in  the  large 
number  of  persons  with  low  vitamin  B12 
status  (Refs.  12  and  59). 

The  potential  effect  of  increased  folate 
intakes  on  nontarget  populations  with 
poor  or  marginal  vitamin  B12  status 
(including  but  not  limited  to  pernicious 
anemia)  was  the  major  safety  issue 
discussed  by  the  Folic  Acid 
Subcommittee  during  the  November  23 
and  24. 1992  meeting  (Ref.  12).  Some 
expert  speakers,  citing  data  on  the 
prevalence  in  the  United  States  of 
undiagnosed  pernicious  anemia, 
expressed  concern  about  masking  this 
condition  when  high  folic  acid  intakes 
correct  the  hematologic  effects  of  a 
vitamin  B12  insufficiency,  thus  delaying 
diagnosis  and  treatment  while 
irreversible  neurologic  damage 
progresses.  Other  speakers  felt  that  the 


safety  concerns  were  overplayed.  They 
noted  that  diagnoses  can  be  made  from 
the  neurologic  symptoms  and  by  use  of 
other  tools  available  to  physicians.  Most 
expert  speakers  agreed  that  physicians 
and  health  care  professionals  need  to  be 
trained  to  be  more  sensitive  to  the 
diagnosis  of  vitamin  B12  deficiency. 

Some  expert  speakers  and  Folic  Acid 
Subcommittee  members  also  noted  that 
there  is  a  lack  of  recent  experience  in 
the  United  States  with  individuals 
taking  high  doses  of  folic  acid  (Ref.  12). 
Expert  consultants  to  FDA's  Folic  Acid 
Subcommittee  also  pointed  out  that 
there  is  a  lack  of  data  from  which  to 
estimate  the  potential  risk  if  folic  acid 
intake  is  increased  in  persons  with 
vitamin  Bi2-related  problems.  Estimates 
of  the  size  of  the  population  potentially 
at  risk  (roughly  13,000  individuals  by 
one  estimate  and  higher  by  other 
estimates)  were  presented  by  the  expert 
consultants  and  were  discussed  by  the 
expert  consuUants  in  relation  to  the 
potential  reduction  in  the  number  of 
NTD-affected  pregnancies  that  might  be 
realized  per  year  by  increased  folate 
intakes  (estimated  at  about  1,250  to 
2,000).  The  expert  consultants 
cautioned  that  the  data  were  inadequate 
to  accurately  assess  the  size  of  the 
population  potentially  at  risk. 

5.  Tentative  Conclusion  Regarding  Safe 
Upper  Limit  of  Intake  for  Persons  With 
Vitamin  B12  Deficiency 

Based  upon  its  review  of  the  scientific 
literature  and  its  discussions  with  the 
Folic  Acid  Subcommittee.  FDA  has 
tentatively  concluded  that  safety  issues 
with  respect  to  persons  in  the 
population  with  vitamin  Bi2-related 
problems  can  be  resolved  by  setting  a 
safe  upper  limit  of  intake  of  1  mg  of 
folate/day  from  all  sources  for  all 
population  groups  when  considering 
options  for  food  fortification.  This 
tentative  conclusion  is  based  on  data 
that  show  that,  in  persons  with 
pernicious  anemia,  adverse  effects  have 
been  reported  consistently  and  with 
high  frequencies  with  daily  intakes  of  5 
mg  folic  acid  and  above.  Hematologic 
responses  in  persons  with  pernicious 
anemia  have  also  been  reported, 
although  infrequently,  at  oral  or 
intramuscular  exposures  below  1.0  mg 
(see  references  above).  The  agency 
recognizes  that  once  vitamin  B12  became 
available  in  the  late  1940's  and  was 
used  successfully  in  the  treatment  of 
p>emicious  anemia,  treatment  of  this 
disease  with  high  doses  (5  mg  or  more) 
of  folic  acid  diminished,  and  thus,  data 
on  effects  of  intakes  between  1  and  5  mg 
daily  were  not  generated.  Thus,  the 
shape  of  the  intake-response  curve  for 
adverse  effects  of  folic  acid  intakes 


between  1  and  5  mg  is  not  known. 
Experts  at  the  recent  CDC  meeting  were 
asked  specifically  about  this  issue,  and 
they  stated  that,  because  of  the  lack  of 
data,  it  was  not  possible  to  state  that 
continuous  intakes  of  1  mg  or  more 
daily  by  persons  with  vitamin  B12 
deficiency  were  safe  (Ref  59). 

They  noted,  additionally,  several 
concerns  at  intakes  above  1  mg  daily. 
One  such  concern  was  based  on 
knowledge  of  the  metabolism  of  folic 
acid.  For  example,  after  an  oral  dose  of 
0.5  mg  (500  ^g)  of  synthetic  folic  acid, 
a  small  but  measurable  amount  of 
unmetabolized  folic  acid  appears  in  the 
urine  (Ref  16).  As  intakes  increase, 
substantially  larger  amounts  of  the 
oxidized  form  of  the  monoglutamate 
folate  circulate  in  the  blood  and  are 
excreted  in  the  urine.  The  oxidized  form 
of  folic  acid,  normally  not  found  in 
body  tissues  to  an  appreciable  degree, 
passes  through  the  systemic  circulation 
before  being  excreted,  thus  exposing 
body  tissues  to  a  form  of  the  vitamin  not 
normally  encountered.  The  effect  of 
long-term  continuous  exposure  to  this 
form  of  folate  has  not  been  evaluated. 

In  reaching  its  tentative  decision 
regarding  use  of  a  safe  upper  limit  of 
intake  of  1  mg  folate/day,  FDA 
recognizes  that  there  are  considerable 
uncertainties  in  determining  the  number 
of  persons  in  the  general  population 
who  have  low  vitamin  B12  status  and 
who  may  be  at  particular  risk  from 
increased  intakes  of  folate.  The  agency 
is  also  aware  of  the  lack  of  safety  data 
for  long-term  intakes  of  folate  between 
1  and  5  mg/day,  the  existence  of  limited 
data  regarding  adverse  effects  of  intakes 
below  1  mg,  and  the  arguments 
regarding  the  lack  of  safety  data  on 
continuous  exposure  of  body  tissues  to 
free  circulating  folic  acid  in  oxidized 
form  when  intakes  exceed  1  mg  daily. 
The  agency  knows  of  no  data  that  would 
support  the  long-term  safety  of 
continuous  daily  folate  intakes  of  more 
than  1  mg  and  knows  of  no  data  to 
support  a  level  of  intake  somewhat 
above  or  below  1  mg.  FDA.  however, 
notes  that  the  value  of  1  mg  for  a  safe 
upper  limit  of  daily  folate  intake  could 
be  modified  if  data  were  available  to 
support  such  a  decision.  FDA  solicits 
comments,  particularly  data,  on  this 
point. 

The  Folic  Add  Subcommittee  at  its 
April  15, 1993  meeting  supported  the 
agency's  use  of  1  mg  of  folate  daily  as 
an  upper  intake  Umit  for  fortification, 
and  the  PHS  recommendation  states  that 
women  of  childbearing  age  should  not 
exceed  intakes  of  1  mg/day.  A  safe 
upper  limit  of  daily  folate  intake  of  1  mg 
was  also  discussed  by  experts  who 
attended  a  recent  CDC  workshop  on 
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surveillance  for  adverse  effects  of 
increased  folic  acid  intakes.  Those 
experts  stated  that  there  was  little 
likelihood  of  problems  at  daily  intakes 
lower  than  1  mg,  that  the  risk  associated 
with  continuous  intakes  of  5  mg  and 
higher  is  well  documented,  and  that  the 
limited  case  reports  and  concerns 
regarding  high  circulating  levels  of  h«e 
folic  acid  raised  questions  about  safety 
of  intakes  between  1  and  5  mg  daily 
(Ref.  59). 

B.  Risks  to  Pregnant  Women 

About  4  million  pregnancies  occur  in 
the  United  States  each  year.  In  Nutrition 
During  Pregnancy  (Ref.  50),  lOM  stated 
that  the  safety  of  large  doses  of  folic  acid 
during  pregnancy  has  not  been 
systematically  determined  (Ref.  50). 
lOM  noted  that  large  doses  of  folic  acid 
may  inhibit  the  absorption  of  other 
nutrients  by  competitive  interaction  and 
can  also  obscure  the  diagnosis  of  onset 
or  relapse  of  pernicious  anemia,  which 
lOM  stated  is  extremely  rare  in  women 
of  childbearing  age.  lOM  recommended 
modest  supplementation  for  some 
segments  of  the  U.S.  population  at  risk 
of  folate  inadequacy.  Such 
subpopulations  include  some  pregnant 
women  who  lack  the  knowledge  or 
financial  resources  to  purchase  adequate 
food;  abusers  of  alcohol,  cigarettes,  or 
drugs;  those  with  malabsorption 
syndromes;  adolescents;  and  women 
bearing  more  than  one  fetus. 

A  potential  risk  of  high  folate  intakes 
involves  effiects  of  high  blood  levels  of 
free  folic  acid  on  the  embryo  during 
early  gestation.  The  concern  regarding 
the  lack  of  safety  data  for  increased 
doses  of  folic  acid  in  pregnant  women 
has  been  discussed  in  the  scientiHc 
literature  since  the  report  of  the 
successful  MRC  trial  (Ref.  4).  The 
principal  investigator  of  that  study  (Ref. 
4),  in  which  women  at  high  risk  of  a 
recurrence  of  an  NTD  pregnancy  were 
treated  with  4  mg  folic  acid  daily,  noted 
that  the  study  did  not  have  the  power 
to  ascertain  the  safety  of  such  high  level 
supplementation  in  the  population 
studied. 

Following  publication  of  the  results  of 
the  MRC  trial  (Ref.  4),  Leeming  et  al. 
(Ref.  84)  stated  that  while  4  mg  of  folic 
acid  until  12  weeks  of  pregnancy  may 
reduce  the  incidence  of  NTD's  in 
women  at  high  risk  of  recurrence,  there 
may  also  be  damaging  effects.  These 
authors  suggested  that  substantial 
amounts  of  unmetabolized  folic  acid 
appear  in  the  plasma  after  a  single  high 
dose,  and  that  continuous  high 
circulating  levels  of  free  folic  acid  may 
damage  developing  neural  tissue  during 
early  embryonic  development.  They 
further  noted  that  high  levels  of  folic 


acid  are  not  normally  found  in  the 
circulation  (Ref.  16).  Scott  et  al.  (Ref.  85) 
also  suggested  the  seriousness  of  risk 
during  early  embryonic  development, 
since  folic  acid  is  concentrated  in 
crossing  the  placenta  and  accumulates 
in  fetal  tissue.  Leeming  et  al.  (Ref.  84) 
stated  that  while  the  fully  developed 
brain  may  be  protected  from  neurotoxic 
effects  of  high  circulating  levels  of  folic 
acid,  no  information  is  available  as  to 
whether  developing  neural  tissue  is 
similarly  protected  (Ref.  85). 

The  agency  discussed  uncertainties 
and  lack  of  data  regarding  potential 
effects  of  high  folic  acid  levels  on  the 
fetus  and  its  tentative  decision  to 
propose  a  safe  upper  limit  of  folate 
intake  of  1  mg/day  with  respect  to  safety 
for  persons  with  vitamin  Bi2-related 
problems  with  the  Folic  Acid 
Subcommittee  at  its  November  23  and 
24, 1993  meeting.  The  Folic  Acid 
Subcommittee  did  not  believe  that  folate 
intakes  less  than  1  mg/day  posed  a  risk 
to  pregnant  women.  Support  for  this 
view  is  also  provided  by  the  fact  that  the 
NRC  RDA  for  pregnant  women  has  been 
set  at  800  \ig  folate  daily  for  many  years. 
The  agency  is  not  aware  of  data  showing 
that  such  intakes  have  posed  risks  to 
pregnant  women.  The  agency,  however, 
is  not  aware  of  any  data  showing  safe 
use  above  this  level.  The  agency  has 
tentatively  concluded  that  an  upper 
limit  of  intake  of  1  mg  of  folate/day  is 
safe  for  pregnant  women. 

C.  Persons  With  Epilepsy 

There  are  approximately  2.5  million 
persons  in  the  United  States  with 
epilepsy  and  an  estimated  200,000 
persons  whose  epilepsy  is  not 
controlled  (Ref.  12).  The  possibility  has 
been  raised  that  high  intakes  of  folic 
acid  may  reverse  the  effectiveness  of 
anticonvulsant  medications  (Ref.  86) 
because  folic  acid  and  certain 
anticonvulsants  compete  with  each 
other  for  receptors  on  brain  cells.  A 
potential  concern  is  whether  high 
intakes  of  folic  acid  exacerbate  seizures 
in  persons  with  uncontrolled-  or  drug- 
controlled  epilepsy. 

Most  studies  of  the  effects  of  folic  acid 
in  persons  with  drug-controlled 
epilepsy  have  involved  institutionalized 
individuals.  Their  responses  to  very 
high  doses  of  folate  (e.g.,  generally  5  to 
15  mg  orally;  30  mg,  orally,  or  75  mg 
intravenously)  have  been  variable.  For 
example,  while  increases  in  fit 
frequency  in  response  to  oral  folic  acid 
in  the  range  of  5  to  30  mg  daily  have 
been  noted  in  several  isolated  cases 
(Refs.  87, 88.  and  89),  no  such  effects 
were  found  in  several  controlled  studies 
including  double-blind,  crossover 
studies  utilizing  15  to  20  mg  folic  acid/ 


day  in  patients  with  drug-treated 
epilepsy  (Ref.  90, 91, 92, 93,  and  94). 
More  recently,  several  studies  of 
epileptic  patients  treated  with  Dilantin 
and  given  3  to  5  mg  folic  acid  daily  for 
gingival  hyperplasia  for  periods  of  4 
months  to  1  year  reported  no  change  in 
seizure  frequency  (Bachman,  1989; 
Brown.  1991,  cited  on  pages  216  and 
217  of  Ref.  12). 

Based  on  its  review  of  the  available 
data,  the  agency  has  tentatively 
concluded  that  daily  intakes  of  1  mg  of 
folate  are  not  likely  to  interfere  with  the 
effectiveness  of  anticonvulsant 
medications  used  in  the  treatment  of 
epilepsy.  The  available  data  were 
reviewed  at  the  November  23  and  24. 
1992  meeting  of  the  Folic  Acid 
Subcommittee  (Ref.  12).  The  Folic  Acid 
Subcommittee  agreed  that,  based  on  the 
scientific  data  currently  available,  there 
is  no  indication  that  there  is  increased 
risk  for  patients  with  epilepsy  with 
daily  intakes  of  folic  acid  of  up  to  1  mg 
of  folic  acid  (Ref.  12).  Based  on  these 
factors,  the  agency  has  tentatively 
concluded  that  its  decision  to  set  an 
upper  limit  of  intake  of  1  mg  of  folate/ 
day  is  safe  for  persons  with  epilepsy. 

D.  Persons  Taking  Drugs  That  Interfere 
With  Folate  Metabolism 

Folate  antagonists  such  as 
Methotrexate  are  used  in  the  treatment 
of  various  cancers,  including  leukemias 
(Ref.  95).  In  addition,  low  doses  of 
Methotrexate  are  currently  used  in  the 
treatment  of  psoriasis,  rheumatoid 
arthritis,  and  bronchial  asthma.  Other 
drugs  that  interfere  with  folate 
metabolism  include  Pyrimethamine, 
Trimethoprim,  Triamterene, 
sulfasalazine,  colchicine,  phenytoin, 
and  Trimetrexate  (Ref.  95).  Recognition 
of  the  therapeutic  usefulness  of  these 
antifolate  drugs  for  the  treatment  of 
psoriasis,  rheumatoid  arthritis. 
bronchial  asthma,  malaria, 
hypertension,  Crohn's  disease,  gout, 
epilepsy,  and  AIDS  has  developed 
during  the  last  30  years.  Taken  together, 
these  conditions  affect  significant 
portions  of  the  general  U.S.  population 
(Ref.  95).  The  safety  of  significantly 
increased  folate  intakes  by  persons  with 
these  disorders,  whether  or  not  they  are 
receiving  antifolate  medications, 
remains  an  open  question  (Ref.  96).  In 
addition,  the  question  of  whether 
significantly  increased  intakes  of  folate 
would  reduce  the  efficacy  of  these 
antifolate  medications  must  also  be 
considered. 

Morgan  et  al.  (Ref.  97)  studied  the 
effects  of  administration  of  1  mg  folate 
daily  in  patients  with  rheumatoid 
arthritis  during  low-dose  Methotrexate 
therapy  for  6  months.  Administration  of 


53270  Federal  Register  /  Vol.  58,  No.  197  /  Thursday.  October  14,  1993  /  Proposed  Rules 


the  folic  acid  supplement  significantly 
lowered  toxicity  scores  for  the 
Methotrexate  therapy,  without  affecting 
efficacy  of  the  therapy,  as  measured  by 
joint  counts,  joint  indices,  and 
physician  and  patient  evaluation  of  the 
disease  activity.  There  has  not  been  a 
controlled  trial  of  the  effects  on 
Methotrexate  toxicity  or  therapeutic 
effectiveness  with  the  use  of  folic  acid 
supplementation  at  doses  higher  than  1 
mg  daily.  Some  investigations  have 
prescribed  folic  acid  at  doses  higher 
than  1  mg/day  for  Methotrexate-treated 
rheumatoid  arthritis  patients  (Refs.  98 
and  99).  but  this  use  has  l>een 
controversial  because  of  potential  effects 
on  disease  responses  (Refe.  100  and 
101). 

The  agency  discussed  the  issue  of 
potential  effects  of  increased  folate 
intakes  on  persons  taking  anti  folate 
drugs  for  a  number  of  medical 
conditions  with  the  Fob'c  Add 
Subcommittee  at  its  November  23  and 
24,  1992,  meeting.  The  agency  noted 
that  there  is  relatively  little  data  on 
effects  of  increased  intakes  of  folate  by 
persons  taking  antifolate  medications 
for  treatment  of  inflammatory  and  other 
diseases.  This  topic  was  the  subjeci  of 
several  comments  submitted  to  the 
agency  following  the  November  23  and 
24. 1993.  Folic  Acid  Subcommittee 
meeting. 

A  physician  wrote  to  express  concern 
regarding  increased  intake  of  folate  and 
the  possible  adverse  effects  of  such 
intake  on  patients  with  myositis  and 
other  rheumatic  diseases  who  are  taking 
the  antifolate  Methotrexate  (Ref.  102). 
The  physician  noted  that  studies 
suggesting  beneficial  effects  of  increased 
folate  intake  by  such  patients  were 
small,  and  that  the  effects  of  prolonged 
intakes  of  folate  are  uncertain.  The 
physician  also  noted  that  the  possible 
adverse  effects  of  folate 
supplementation  may  be  more  severe  in 
children  undergoing  treatment  for 
rheumatic  disease  given  their  smaller 
mass  and  narrower  margin  of  safety 
with  Methotrexate  therapy. 

Another  comment  noted  the 
controversy  about  the  use  of  folate 
supplements  in  patients  with 
rheumatoid  arthritis  treated  with 
Methotrexate  (Ref.  103).  The  comment 
stated  that  the  concern  about  potential 
toxicity  in  children  taking  Methotrexate 
for  treatment  of  juvenile  rheumatoid 
arthritis  was  not  supported,  to  the 
commenter's  knowledge,  by  any  data, 
and  that  the  knowledge  of  human  folate 
homeostasis  is  limited.  The  comment 
stated  that  because  low-dose 
Methotrexate  is  now  used  in  the 
treatment  of  psoriasis,  asthma, 
inflammatory  bowel  disease,  and 


juvenile  rheumatoid  arthritis,  the  issue 
of  folate  status  takes  on  increased 
importance  in  several  groups  of 
patients.  The  comment  stated  that  there 
was  a  need  to  develop  sensitive, 
reliable,  and  inexpensive  assessment 
tools  for  determining  folate  status.  The 
comment  urged  FDA  to  carefully  weigh 
any  decision  about  food  fortification 
with  folic  add  until  there  is  more 
understanding  about  the  consequences 
of  folate  repletion  and  depletion  on 
human  health. 

As  noted  above,  the  American  College 
of  Rheimiatology,  in  a  statement 
regarding  use  of  folic  add  in 
conjunction  with  the  antifolate. 
Methotrexate,  in  patients  with  arthritis, 
stated  that  consumption  of  folic  add  at 
a  dose  of  1  mg/day  does  not  appear  to 
inhibit  the  efficacy  of  low-dose  weekly 
Methotrexate  therapy  in  rheumatoid 
arthritis  (Ref.  53). 

With  respect  to  adverse  effects  of 
increased  folate  intakes  to  persons 
taking  antifolate  medications,  the 
agency  has  tentatively  concluded  from 
its  review  of  the  limited  data  currently 
available  (see  above),  its  discussions 
with  the  Folic  Acid  Subcommittee,  and 
the  comments  that  it  received,  that  its 
tentative  dedsion  to  set  a  safe  upper 
limit  of  1  mg  folate/dav  for  all 
population  groups  will  not  increase  risk 
of  adverse  effects  to  persons  taking 
antifolate  medications  because  doses  of 
up  to  1  mg  folate/day  have  not  been 
refKsrted  to  reduce  the  effectiveness  of 
medications  that  interfere  with  folate 
metabolism. 

The  agency  is.  however,  requesting 
scientiHc  data  and  information  on  this 
matter  because  there  are  large  numbers 
of  patients  taking  low  levels  of  antifolate 
drugs  on  a  chronic  basis,  and  the 
current  scientific  literature  on  potential 
adverse  effects  of  significant  increases 
in  folic  add  intakes  (e.g..  intakes  greater 
than  1  mg/day)  is  very  limited. 

E.  Others 

Competitive  interactions  between 
folic  acid  and  other  nutrients  have  also 
been  reported  (Re^  104  and  105).  There 
have  been  contradictory  reports  related 
to  potential  adverse  effects  of  folic  add 
supplementation  on  zinc  status.  Simmer 
et  al.  (Ref.  105)  measured  zinc 
absorption  during  the  second  trimester 
in  10  healthy  pregnant  women  with 
normal  medical  histories  and  in  ten 
healthy  volunteers  and  found  that  oral 
iron-folate  supplements  containing  100 
mg  ferrous  iron  and  350  ^g  folate 
reduced  the  intestinal  absorption  of  an 
oral  dose  of  25  mg  zinc  (provided  as  100 
mg  zinc  sulfate).  Simmer  et  aL  (Ref.  105) 
also  reported  that  folate  alone  decreased 
zinc  absorption.  The  study  of  Simmer  et 


al.  (Ref.  105)  did  not  include  a  control 
group  of  pregnant  women. 

Some  other  studies  have  suggested 
that  folic  add  supplements  interfere 
with  intestinal  zinc  absorption  in 
humans  and  animals  (Refs.  106  and 
107).  Ghishan  et  al.  (Ref.  104)  described 
the  formation  of  zinc-folate  complexes 
in  the  intestine  and  suggested  this  as  a 
possible  mechanism  for  folate-zinc 
interactions.  However,  other  studies 
have  provided  inconsistent  findings 
relating  to  a  zinc-folate  interaction.  For 
example,  in  a  study  of  450  pregnant 
women,  Mukherje  et  al.  (Ref.  108)  found 
a  high  degree  of  correlation  between 
elevated  serum  folate,  low  plasma  zinc, 
and  the  occurrence  of  fetomatemal 
complications,  while  another  study  of 
285  pregnant  women  did  not  provide 
evidence  of  deleterious  effects  of  folic 
acid  supplementation  on  maternal  zinc 
nutriture  (Ref.  109).  Butterworth  and 
Tamura  (Ref.  96)  and  Zimmerman  and 
Shane  (Ref.  110)  have  reviewed  the 
varying  results  of  potential  effects  of 
folate  on  zinc  status  reported  in  the 
literatiue.  Zimmerman  and  Shane  (Ref. 
110)  concluded  that  there  is  no 
convindng  evidence  that  folate 
supplementation  compromises  zinc 
status  in  pregnancy.  Tbey  stated, 
however,  that  until  the  issue  is  clarified, 
it  may  be  prudent  to  ensure  adequate 
maternal  dietary  zinc  intake  during  folic 
acid  supplementation,  particularly  in 
women  receiving  4  mg  folic  add/ day.  In 
summary,  there  have  been  no  long-term 
studies  to  quantitate  the  effects,  if  any. 
of  increased  folate  intake  on  metabolism 
of  other  nutrients. 

The  limited  sdentific  data  available 
on  the  topics  outlined  above  were 
presentea  to  the  Folic  Add 
Subcommittee  at  its  November  23  and 
24. 1992  meeting.  Based  on  its  review  of 
the  scientific  data  currently  available  on 
interactions  between  folate  and  other 
nutrients  or  drugs,  and  its  discussions 
with  the  Folic  Add  Subcommittee  and 
expert  cor\su1tants.  the  agency  has 
tentatively  concluded  that  its  dedsion 
to  set  an  upper  limit  of  daily  folate 
intake  of  1  mg  for  all  population  groups 
will  not  cause  adverse  effects  because 
the  available  scientific  data  does  not 
provide  evidence  for  the  occvirrence  of 
such  effects  at  intakes  of  folate  at  levels 
attainable  from  usual  diets.  The  agency 
also  recognizes  that  because  of  the 
uncertainties  in  the  data  on  the  safety  of 
folic  add  intakes,  some  deviation  (either 
up  or  down)  from  the  proposed  1  mg 
limit  may  be  warranted.  The  agency 
spedfically  requests  data  on  this  issuv. 

V.  Addition  of  Folic  Acid  to  Foods 

If  FDA  adopts  this  proposal  and 
authorizes  a  health  daim  on  folate  and 
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NTD's,  it  creates  the  likelihood  that 
vendors  will  fortify  their  products  with 
folic  acid  to  quali^'  to  make  a  claim. 
One  of  the  prime  ways  that  FDA  has  of 
protecting  the  public  against  risks 
created  by  the  possibility  of  greatly 
increased  fortiHcation  of  the  food 
supply  is  its  authority  to  regulate  the 
use  of  food  additives. 

FDA's  current  food  additive 
regulation  for  folic  acid  (§  172.345  (21 
CFR  172.345))  provides  that: 

Folic  acid  (folacin)  may  be  safely  added  to 
a  food  for  its  vitamin  property,  provided  the 
maximum  intake  of  the  food  as  may  l>e 
consumed  during  a  period  of  1  day,  or  as 
directed  for  use  in  the  case  of  a  dietary 
supplement,  will  not  result  in  daily  ingestion 
of  the  additive  in  excess  of  0.4  milligram  for 
foods  labeled  without  reference  to  age  or 
physiological  state:  and  when  age  or  the 
conditions  of  pregnancy  or  lactation  are 
speciHed,  in  excess  of  0.1  milligram  for 
infants.  0.3  milligram  for  children  under  4 
years  of  age.  0.4  milligram  for  adults  and 
children  4  or  more  years  of  age.  and  0.8 
milligram  for  pregnant  or  lactating  women. 

However,  the  agency  recognizes  that, 
as  currently  written,  the  regulation  lacks 
the  necessary  detailed  guidance  to 
enable  vendors  of  foods  to  decide  which 
foods  are  appropriate  for  fortification, 
and  the  levels  at  which  folic  acid  can  be 
added.  Nothing  in  FDA's  current  food 
additive  regulation  would  prevent  the 
addition  of  folic  acid  to  virtually  any 
food.  As  currently  written,  the  food 
additive  regulation  is  not  a  practical 
way  to  regulate  the  folic  add  content  of 
the  food  supply  or  to  assist  consumers 
in  achieving  specified  folate  levels  in 
their  diets. 

In  addition  to  its  authority  to  regulate 
the  use  of  food  additives,  and 
specifically  with  respect  to  the  safety  of 
substances  that  are  the  subject  of  health 
claims,  the  agency  cannot  authorize  a 
health  claim  if  ingestion  of  the 
substance  that  is  the  subject  of  the  claim 
will  increase  the  risk  of  a  disease  or  a 
health-related  condition  in  persons  in 
the  general  population  (see  section 
403(r)(3)(A)(ii)  of  the  act).  From  the 
discussion  above,  it  is  clear  that  if  the 
intake  of  folate  is  not  hmited,  it  can 
have  such  an  effect  in  persons  in  the 
general  population. 

FDA  has  tentatively  concluded, 
however,  that  a  health  claim  for  folate 
can  be  safely  implemented  if  folic  acid 
addition  to  the  food  supply  is  controlled 
through  an  amendment  to  the  food 
additive  regulation  for  folic  acid.  The 
agency  is  proposing  to  amend  §  172.345 
to  set  limitations  for  use  of  folic  acid  on 
a  per  serving  basis;  to  allow  for  the 
addition  of  folic  acid  to  foods  for  which 
there  exists  a  standard  of  identity  as 
authorized  in  the  standard:  and  to  make 


breakfast  cereals  and  dietary 
supplements  the  only  nonstandardized 
foods  to  which  folic  acid  may  be  added. 
The  description  and  documentation  for 
these  proposed  actions  are  described 
below,  and  the  specific  actions  are 
proposed  in  companion  documents 
published  elsewhere  in  this  Federal 
Register. 

The  agency's  objectives  in  considering 
safety  issues  are  not  limited  only  to 
consideration  of  how  to  safely  authorize 
a  health  claim.  Given  the  potential  of 
folate  to  reduce  the  risk  of  NTD's.  FDA 
has  tentatively  decided  that,  as  a  public 
health  matter,  it  would  also  be  prudent 
to  provide  for  fortification  of  the  food 
supply  to  increase  the  likelihood  that  all 
women  of  childbearing  age  will  have 
adequate  folate  intakes.  Because  neural 
tube  birth  defects  arise  very  early  in 
pregnancy,  and  because  many 
pregnancies  are  unplanned,  women 
must  have  adequate  folate  intakes 
throughout  their  childbearing  years  to 
reduce  the  risk  of  this  complication. 
Thus,  fortification  of  staple  foods  is  one 
means  of  increasing  the  Ukelihood  that 
women  will  have  adequate  intakes  of 
folate. 

The  agency's  goal  of  developing  a 
fortification  program  that  will  increase 
folate  intakes  by  women  in  their 
childbearing  years  while  preventing 
excessive  intakes  by  other  segments  of 
the  population  creates  significant  issues 
that  FDA  must  consider  in  addressing 
how  best  to  develop  a  folate  fortification 
plan.  For  example,  in  trying  to  meet  the 
goal  of  increasing  the  folate  intake  of  the 
target  population,  the  agency  must  also 
consider  the  effects  of  fortification  on 
the  folate  intakes  of  others  outside  the 
target  population  and  on  heavy 
consumers  within  the  target  population 
and  take  steps  to  ensure  that  safety 
concerns  are  not  created.  Conversely, 
limiting  intakes  of  folate  to  levels  that 
are  clearly  safe  for  the  general 
population  may  make  it  difficult  for 
many  target  women  to  reach  their  intake 
goals  without  significant  changes  in 
their  dietary  patterns.  To  work  within 
these  competing  considerations,  FDA 
has  tentatively  concluded  that  its 
overriding  responsibility  in  developing 
a  folic  acid  fortiHcation  pohcy  is  to 
establish  a  safe  range  of  intake  for  all 
population  groups  and  then  to 
maximize  folate  intakes  of  the  target 
population  Mrithin  this  safe  range. 

A.  Background:  Fortification  Policy 

The  addition  of  nutrients  to  specific 
foods  has  been  an  effective  way  of 
maintaining  and  improving  the  overall 
nutritional  quality  of  the  food  supply. 
When  fortification  programs  were  first 
initiated,  deficiency  diseases  were 


widespread  in  the  U.S.  population. 
Today,  in  part  because  of  food 
fortification  programs,  deficiency 
diseases  rarely  occur  in  the  general  U.S. 
population. 

To  help  implement  these  fortification 
programs.  FDA  established  standards  of 
identity  for  several  enriched  cereal-grain 
products  that  require  fortification  at 
specified  levels  with  four  nutrients, 
thiamin,  riboflavin,  niacin,  and  iron  (6 
FR  2574),  (8  FR  9170),  (15  FR  5102),  and 
(17  FR  4453).  The  addition  of  these 
nutrients  serves  to  replace  milling  losses 
and  to  supplement  inadequate  dietary 
intakes. 

In  1974,  the  Food  and  Nutrition  Board 
of  the  NRC  (the  Board)  published  its 
"Proposed  Fortification  Policy  for 
Cereal-Grain  Products"  (Ref.  111).  Using 
available  food  consumption  data,  the 
Board  recommended  expansion  of  the 
then-current  enrichment  program  for 
cereal-grain  products.  The  Board  stated 
that  nutrients  should  be  added  to  all 
cereal-grain  products  wherever 
technically  feasible,  because  cereal- 
grain  products  meet  the  criteria  for 
carriers  of  nutritional  fortification  for 
most  nutrients  (Ref.  111).  The  Board 
identified  fortification  levels  in  cereal- 
grain  products  for  a  number  of 
nutrients,  including  a  recommendation 
that  cereal-grain  products  be  fortified 
with  folic  acid  at  a  level  of  0.3  mg/ 
poimd  (70  jig/lOO  g).  Fortification  at  this 
level  would  approximately  restore  the 
folate  lost  during  milling. 

Technical  feasibility  studies  of 
aspects  of  the  recommended 
fortifications  were  carried  out  following 
the  1974  NRC  recommendation,  with 
results  presented  at  a  workshop  in  1977 
(Ref.  112).  Levels  of  folate  in  milled 
wheat  flours,  determined  during  base- 
line studies,  were  found  to  be 
0.076±0.018  mg/pound  (meanlSD; 
76±18  ^lg/pound;  mean=18  jig/100  g) 
(Ref.  112).  Thus,  a  level  of  fortification 
of  0.3  mg/pound  (70  ^g/100  g) 
represents  an  approximate  fourfold 
increase  above  levels  of  folate  found  in 
milled  wheat  flours.  The  agency  has 
used  the  NRC  report  (Ref.  Ill)  and  the 
data  provided  at  the  1977  workshop 
(Ref.  112)  as  a  general  guide  in 
developing  its  options  for  fortification. 
The  agency  recognizes  that  this  report 
and  data  are  about  20  years  old. 
However,  to  the  agency's  knowledge,  no 
more  recent  report  or  data  directly    ' 
applicable  to  fortification  issues  are 
available. 

In  1980,  FDA  codified  in  §  104.20  (21 
CFR  104.20)  a  uniform  set  of  principles 
to  serve  as  a  model  for  the  rational 
fortification  of  foods.  This  set  of 
principles  is  generally  followed  by  the 
agency  in  promulgating  regulations  for 
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enriched  foods.  The  agency  defined 
"fortification"  as  the  addition  of 
discrete  nutrients,  such  as  vitamins, 
minerals,  or  proteins,  to  foods  (45  FR 
6323.  January  25,  1980).  The  agency 
slated  that  fortification  should  serve  as 
a  means  of  maintaining  and  improving 
the  overall  nutritional  quality  of  the 
food  supply. 

The  aigency  stated  that  fortification  is 
appropriate  to  correct  a  dietary 
insufficiency  recognized  by  the 
scientific  community  (that  is.  available 
scientific  data  must  demonstrate  that 
the  nutrient  deficiency  clearly  exists 
within  a  defined  population);  to  restore 
nutrients  lost  in  processing;  to  balance 
the  vitamin,  mineral,  and  protein 
content  of  a  food  based  on  caloric 
density;  to  avoid  nutritional  inferiority; 
and  to  comply  with  an  existing 
regulation  (§  104.20).  In  addition,  the 
agency  stated  that  foods  that  are 
appropriate  vehicles  for  fortification  are 
those  that  are  consumed  by  a  significant 
portion  of  the  population  in  an  amount 
adequate  to  meaningfully  increase 
intakes  of  a  nutrient,  and  those  in  which 
the  nutrients  will  be  provided  in  a 
bioavaiiable  form  and  in  which 
nutrients  will  be  stable  under  normal 
conditions  of  storage  and  use.  The 
agency  also  stated  that  the  level  of 
nutrients  added  in  fortifying  a  food 
must  preclude  toxic  effects  (§  104.20). 

As  noted  above,  the  PHS 
recommendation  identified  fortification 
of  the  general  food  supply  as  one 
approach  for  delivering  folate  to  women 
of  childbearing  age.  At  its  November  23 
and  24. 1992,  meeting,  the  Folic  Acid 
Subcommittee  extensively  discussed  the 
advantages  and  disadvantages  of  folic 
acid  fortification.  Several  members 
expressed  concern  regarding  potential 
adverse  effects  of  increased  folate 
intakes  if  fortification  of  the  food  supply 
were  not  adequately  controlled.  They 
noted  that  everyone,  both  target  and 
nonfarget  populations  would 
unavoidably  be  exposed  to  higher  folate 
intakes. 

The  Folic  Acid  Subcommittee 
recognized  the  need  for  adequate  folate 
nutriture  throughout  the  childbearing 
years,  and  the  fad  that,  to  be  effective, 
folate  must  be  provided  in  the 
periconceplional  interval.  In  this 
context,  the  members  of  the  Folic  Acid 
Subcommittee  discussed  the  advantages 
of  fortification:  (1)  The  availability  of 
increased  folate  to  all  women  in  the 
target  population,  regardless  of 
economic  or  educational  status,  and  (2) 
the  passive  nature  of  fortification  in 
increasing  folate  intakes  (i.e.,  exposure 
occurs  without  the  need  to  change  food 
selection  practices  or  to  remember  to 
take  a  supplement).  The  Folic  Acid 


Subcommittee  recommended  that  FDA 
develop  a  fortification  strategy  such  that 
90  percent  of  women  of  childbearing  age 
(10th  percentile  of  intake)  could  receive 
at  least  400  Mg  of  folate  (0.4  mg)/day 
from  all  sources,  while  preventing 
excessively  high  folate  intakes  by 
nontarget  groups. 

At  its  April  15,  1993,  meeting,  the 
Folic  Acid  Subcommittee  reviewed 
FDA's  analyses  of  possible  fortification 
scenarios.  Following  further  discussion, 
six  of  nine  Folic  Acid  Subcommittee 
members  supported  some  fortification  of 
the  food  supply,  although  they  differed 
as  to  whether  a  level  of  70  or  140  Mg/ 
100  g  of  flour  was  an  appropriate  base 
level.  Three  members  were  opposed  to 
any  fortification.  Those  in  favor  of 
fortification  generally  stated  that  this 
method  had  the  capability  of  providing 
increased  folate  to  the  greatest  number 
of  women  in  the  target  population. 
Those  opposing  fortification  expressed 
concern  about  the  amount  of 
uncertainty  regarding  the  potential 
adverse  effects  and  intake  estimates. 

FDA  has  tentatively  concluded  that 
implementation  of  a  fortification  plan 
for  addition  of  folic  acid  to  the  food 
supply  can  effectively  increase  the 
folate  intakes  of  women  of  childbearing 
age  to  assist  them  in  reducing  their  risk 
of  having  an  NTD-affected  pregnancy. 
The  agency's  tentative  conclusion  is 
based  on  the  following: 

(1)  Because  the  neural  tube  forms  and 
closes  within  the  first  4  weeks  of 
pregnancy,  folate  is  needed  before 
conception  and  during  early  pregnancy, 
often  before  a  woman  knows  that  she  is 
pregnant,  if  it  is  to  have  a  beneficial 
effect  on  risk  of  NTD's; 

(2)  About  half  of  the  pregnancies  in 
the  United  States  are  unplanned  (Ref. 
113): 

(3)  Use  of  a  supplement  on  s  daily 
basis  throughout  their  approximately  30 
years  of  childbearing  potential  may  be  a 
problem  for  many  women,  either 
because  of  their  inability  to  afford  such 
supplements  or  their  failure  to  take 
them  on  a  daily  basis;  and 

(4)  Fortification  has  the  advantage  of 
providing  folic  acid  in  a  continuous  and 
passive  manner.  For  example,  a  low 
level  of  fortification  in  foods  consumed 
with  great  frequency  would  increase  the 
likelihood  of  obtaining  adequate  folate 
on  a  daily  basis. 

Thus,  the  agency  is  proposing  to 
fortify  the  U.S.  food  supply  with  folic 
acid  as  an  apparently  effective  means 
for  improving  the  folate  nutriture  of 
women  in  their  childbearing  years.  This 
proposal  is  consistent  with  the  PHS 
recommendation  and  with  the  views  of 
a  majority  of  the  members  of  FDA's 
Folic  Acid  Subcommittee.  In 


implementing  this  program,  however, 
the  agency  is  mindful  that  development 
of  strategies  involving  fortification  of 
the  general  food  supply  requires  careful 
consideration  of  potential  adverse 
effects  of  such  proposed  fortification  on 
the  entire  population.  Authorization  of 
a  health  claim  for  fortified  or  other 
folate-rich  food  also  requires  resolution 
of  concerns  about  potential  adverse 
effects  of  increased  folate  intakes. 

B.  Sa^e  Fortification:  Upper  Limit  of 
Folate  Intake 

Under  section  409(c)(3)(A)  of  the  act 
(21  U.S.C.  348(c)(3)(A)),  the  so-called 
"general  safety  clause,"  a  food  additive 
cannot  be  approved  for  a  particular  use 
unless  a  fair  evaluation  of  the  data 
available  to  FDA  establishes  that  the 
additive  is  safe.  Sections  409(c)(5)(A) 
and  409(c)(5)(B)  of  the  act  state  thai  the 
probable  consumption  of  a  food 
additive,  and  the  cumulative  effect  of 
the  additive  in  the  diet  of  humans,  may 
be  considered  in  determining  whether  a 
proposed  use  of  a  food  additive  is  safe. 

Tne  agency  has  tentatively  decided  to 
use  1  mg  (1,000  ^g)/day  of  total  folate 
intake  as  the  safe  upper  limit  for  such 
intake.  Total  folate  includes  both  the 
naturally  occurring 
pteroylpolyglutamates  found  in  foods 
and  the  folic  acid  (pteroyiglutamic  acid) 
used  as  a  fortificant  in  conventional 
foods  and  as  a  source  of  folate  in  dietary 
supplements  and  breakfast  cereals.  The 
agency's  tentative  conclusion  to  use  1 
mg/day  as  the  safe  upper  limit  is  based 
on:  (1)  The  scientific  evidence  and 
discussion  of  experts  that  there  are  no 
data  to  ensure  that  adverse  effects  are 
not  likely  to  occur  at  daily  intakes  of  1 
mg  and  above,  (2)  the  PHS 
ret:ommendation  that  women  of 
childbearing  age  should  not  exceed 
intakes  of  1  mg  (1.000  ^ig)  of  folate/day 
(Ref.  11).  (3)  the  support  by  the  Folic 
Acid  Subcommittee  of  FDA's  use  of  1 
mg  of  total  folate/day  as  a  safe  upper 
limit  guide  for  fortification  (Ref.  58),  (4) 
the  uncertainties  in  food  intake 
estimates  and  the  difficulty  in  correcting 
for  bioavailability,  and  (5)  the  need  for 
some  margin  of  safety  between  estimates 
of  intakes  and  the  safe  upper  limit  of 
daily  intake.  A  further  discussion  of 
how  the  agency  arrived  at  this  proposed 
level  follows. 

1.  General 

The  agency  considered  the  following 
factors  in  determining  how  to  identi^  a 
safe  upper  limit  of  daily  intake  of  folate: 

a.  Current  mnge  of  doily  intakes. 
FDA's  estimates  of  current  intakes  fronri 
foods  alone  (Table  4)  show  that,  across 
all  population  groups,  the  range  of  daily 
folate  intakes  is  110  to  200  ^g/day  for 
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low  consumers  and  350  to  560  Mg/day 
for  high  consumers.  Corresponding 
folate  intakes  from  foods  and  dietary 
supplements  are  150  to  220  jig/day  for 
low  consumers  and  470  to  810  pg  for 
high  consumers. 

b.  Recommended  Dietary  Allowances. 
The  NRC  RDA"s  are  defined  as  the  levels 
of  intake  of  essential  nutrients  that,  on 
the  basis  of  scientific  knowledge,  are 
judged  by  the  Board  to  be  adequate  to 
meet  the  known  nutrient  needs  of 
-  practically  all  healthy  persons.  The 
ROA's  are  neither  minimal  requirements 
nor  necessarily  optimal  level  of  intake. 
Rather,  the  RDA's  are  safe  and  adequate 
levels  (incorporating  margins  of  safety 
intended  to  be  sufficiently  generous  to 
encompass  the  presumed  variability  in 
requirement  among  people)  reflecting 
the  state  of  knowledge  concemiitg  a 
nutrient,  its  bioavailability,  and 
variations  among  the  U.S.  population. 
RDA's  for  folate  ("folacin")  for  various 
age  groups  have  been  between  100  and 
400  )ig,  except  for  pregnant  or  lactating 
women,  since  1968  (Refs.  46,  47,  and  48 
in  58  FR  2606). 

c  Current  fortification  practices. 
Because  standards  of  identity  for  cereal- 
grain  products,  fruit  juices,  and  dairy 
products  have  not  permitted  or  required 
the  inclusion  of  folic  acid,  and  because 
the  current  food  additive  regulation  for 
folic  acid  imposes  a  limit  of  400  ^tg  (0.4 
mg)/day  on  folic  acid  added  to  dietary 
supplements  labeled  for  use  by  persons 
4  years  and  older  and  a  Umit  of  400  ^g 
(0.4  mg)/day  on  folic  acid  added  to 
breakfast  cereals,  there  has  not  been 
widespread  fortification  of  foods  in  the 
United  States  with  fohc  acid.  Thus, 
daily  folate  intakes  by  persons  in  the 
general  population  have  apparently 
been  below  1  mg. 

2.  Differences  in  Bioavailability 
Between  Free  Folic  Acid  and  Food 
Folates 

It  is  well  recognized  that  the 
bioavailability  of  h«e  folic  acid,  the 
form  included  in  fortified  foods  and  in 
dietary  supplements,  is  severalfold 
higher  than  that  of  naturally  occurring 
food  folates.  Estimates  of  the  increased 
bioavailability  ("poter>cy")  of  free  folic 
add  relative  to  food  folates  range  from 
at  least  twofold  to  fourfold  or  greater 
(Ref.  45  in  58  FR  2606).  The 
bioavailability  of  folates  in  foods  ranges 
hom  approximately  25  to  75  percent 
depending  upon  a  variety  of  factors  that 
are  incompletely  understood.  The 
majority  of  food  folates  occur  as  reduced 
folylpoiyglulamates  (i.e.,  forms  that 
contain  a  number  of  glutamate 
residues),  and  the  glutamates  must  be 
cleaved  by  intestinal  conjugase  before 
absorption. 


Folate  utilization  may  be  reduced 
under  conditions  that  inhibit  conjugase 
activity  and  by  natural  conjugase 
inhibitors  found  in  certain  foods  (Ref. 
114).  Crystalline  folic  acid,  the  oxidized 
monoglutamate  form  of  the  vitamin  and 
the  form  used  in  food  fortification  and 
in  dietary  supplements,  is  generally 
assumed  to  have  a  bioavailability  of 
approximately  100  percent.  However, 
folic  acid  is  likely  to  take  on  the 
bioovai lability  of  folate  in  its  food 
vehicle  and  that  of  tKe  overall  meal  in 
which  it  is  consumed  because  it  binds 
to  food  constituents  such  as  proteins 
and  carbohydrates  (Ref.  115). 
Additionally,  consumers  vary  in 
whether  they  take  folic  acid 
supplements  with  or  without  food  ar>d 
in  the  type  of  beverage  that  they 
consume  with  supplements  taken 
between  meals.  Thus,  the  bioavailability 
of  folic  acid  added  to  foods  in 
conventional  food  form  or  consumed 
from  supplements  could  range  from 
close  to  100  percent  if  taken  between 
meals  to  25  percent  or  less  if  consumed 
as  part  of  a  meal  containing  folates  of 
low  bioavailability. 

At  its  November  23  and  24,  1992. 
meeting,  the  Folic  Acid  Subcommittee 
discussed  whether  some  adjustment 
should  be  made  for  variations  in 
bioavailability  of  different  sources  of 
folate  (Ref.  12).  There  was  some 
discussion  as  to  whether  different  forms 
of  folate  should  be  weighted  differently 
in  estimating  a  safe  daily  intake  and  in 
determining  their  effectiveness  in 
reducing  the  risk  of  NTD's  in  women  in 
the  target  population.  This  issue  was 
largely  unresolved  at  that  time. 

3.  Safe  Upper  Limit  of  Intake 

Based  on  the  considerations  above, 
the  agency  has  tentatively  decided  to 
use  1  mg  (1.000  figVday  of  total  folate 
intake  as  the  safe  upper  limit  for 
achieving  folate  intakes. 

The  agency  recognizes  that  the  use  of 
1  mg  as  the  upper  intake  limit  is  not 
without  controversy.  This  subject 
er)gendered  considerable  discussion  at 
FDA's  November  23  and  24,  1992,  Folic 
Acid  Subcommittee  meeting  and,  as 
noted  above,  was  largely  unresolved  at 
that  time,  h  also  has  been  the  subject  of 
several  comments  received  subsequent 
to  the  November  1992  meeting. 

One  question  is  whether  the  1  mg 
daily  limit  should  be  based  on  total 
folate  (i.e..  food  folates  plus  folic  acid 
from  fortified  foods  and  supplements), 
or  whether  the  1  mg  daily  limit  should 
be  based  only  on  folic  acid  from 
fortified  foods  and  supplements  (i.e.. 
intake  of  folic  acid  above  the 
background  of  intake  of  food  folates). 
Proponents  of  the  latter  position 


contend  that  the  data  showing  potcntifil 
safely  concerns  above  1  mg  daily  are 
based  only  on  administration  of  free 
folic  acid  and  do  not  take  into  account 
background  food  folate  intakes  (Ref  13). 
They  suggested  that  safety  concerns  are 
not  well  documented  (Ref.  13).  and  that 
daily  limits  of  folic  acid  intake  higher 
than  1  mg/day  are  needed  because  folate 
intakes  from  fortification  options 
limited  by  a  l  mg/day  ceiling  would  be 
too  low  to  be  effective  in  providing 
sufficient  folate  to  reduce  the  risk  of 
NTD's  for  any  but  a  small  fraction  of  the 
target  population  of  women  of 
childhearing  age  (Ref.  13i 

Conversely,  an  expert  speaker  at  the 
November  1992  nveeting  expressed 
concerns  about  intakes  in  excess  of  1  mg 
folate/day  by  individuals,  particularly 
those  individuals  over  50  vears,  who 
may  be  at  risk  of  vitamin  Bu  deficiency 
(Ref.  116).  This  speaker  noted  that  there 
IS  no  evidence  to  support  the  position 
that  risk  to  the  general  population  is 
negligible  as  long  as  food  fortification 
provides  less  than  1  mg  (1,000  ng)  of 
dietary  folate  daily.  The  expert  speaker 
urged  the  agency,  if  it  proceeded  with 
fortification  plans,  to  develop  a 
surveillance  mechanism  that  could 
provide  early  identification  of  any 
adverse  effect  of  fortifying  the  diets  of 
most  Anvericans  with  folate.  FDA  notvs 
that  it  is  working  with  other  agencies 
within  PHS  to  improve  surveillance 
mechanisms  for  monitoring  possible 
adverse  reactions  to  increased  folate 
intakes. 

FDA  has  carefully  considered  the 
oonflicting  views  on  the  safe  upper  limit 
of  intake  for  folate.  Based  on  the  current 
state  of  the  scientific  evidence  and  the 
factors  listed  above,  FDA  tentatively 
concludes  that  an  upper  safe  limit  of 
intake  of  1  mg  folate  is  necessary  to 
ensure  the  safety  of  the  food  supply. 
FDA  has  also  tentatively  concluded  that 
the  safe  upper  limit  of  1  mg  daily 
should  be  based  on  folate,  rather  than 
on  added  folic  acid,  and  that  it  should 
not  be  adjusted  for  bioavailability 
faciors.  FDA's  use  of  this  value  is  based 
on  its  review  of  the  scientific  record,  on 
its  discussions  with  the  Folic  Acid 
Subcommittee  and  the  feet  that  much  of 
the  concern  that  has  been  expressed 
about  intakes  above  1  mg  folate/day  has 
not  been  qualified  based  on  the  8oun;e 
of  the  folate.  The  upper  limit  of  safe 
intake  that  FDA  is  proposing  represents 
the  agency's  best  scientific  judgment  at 
this  time.  FDA  solicits  comments  and 
data  on  this  tentative  judgment.  The 
agency  recognizes  the  significance  of 
this  proposed  upper  limit  to  its  analysis 
of  options  for  fortification.  The  agency 
also  recognizes  that  this  value  may  need 
to  be  adjusted  based  on  comments  that 
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it  receives.  ft)A  vill  carefully  consider 
any  data  that  it  receives  on  the  issue  of 
the  safe  upper  limit  of  daily  folate 
intake  and  will  make  necessary 
adjustments  in  this  level  based  on  its 
review  of  the  data  that  are  submitted. 

C.  Models  Used  and  Fortification 
Options  Evaluated 

In  developing  its  options  for 
fortification  and  in  reaching  its  tentative 
conclusions,  the  agency  considered  both 
effectiveness  in  reaching  most  women 
in  the  target  population  and 
maintenance  of  a  safe  level  of  daily 
intake  (that  is,  an  intake  of  1  mg  or  less) 
for  "high  consumers"  of  folate  both 
within  the  target  population  and  in  the 
general  population.  The  agency 
considered  the  following  in  reaching  its 
tentative  conclusions: 

(1)  The  expected  daily  intakes  of 
"high  consumers"  of  all  age  and  gender 
groups  and  special  risk  groups  must  be 
evaluated  for  safety  because  the  entire 
population  will  be  passively  and 
continuously  exposed  to  folic  acid  in  a 
fortified  food  supply; 

(2)  The  effectiveness  of  a  fortification 
option  in  reaching  the  target  population 
can  be  evaluated  by  examining  intakes 
at  the  lower  end  of  the  estimated  intake 
distribution  airve; 

(3)  Because  estimates  of  folate  intake 
from  survey  data  are  underestimates  of 
true  intakes  because  of  the  very  low 
calorie  intakes  associated  with  some 
reported  intakes,  appropriate 
adjustments  in  intake  distributions  may 
be  necessary;  and 

(4)  Bioavailability  cannot  be 
meaningfully  factored  into  fortification 
scenarios  because  issues  of 
bioavailability  are  very  complex,  and  no 
systematic  data  are  available  on  many  of 
the  factors  that  affect  bioavailability. 

FDA  presented  estimates  of  the 
potential  effects  of  food  fortification  on 
folate  intakes  to  the  Folic  Acid 
Subcommittee  at  its  November  23  cmd 
24, 1992.  meeting  and  in  its  final  rule 
denying  a  health  claim  on  folic  acid  and 
NTD's  (58  FR  2606  at  2621).  The 
estimates  were  based  on  intakes 
resulting  ht)m  fortification  of  foods  at 
specified  levels  of  folic  acid  on  a  "per 
serving"  basis.  The  "folic  acid  f>er 
serving"  approach  had  the  advantage  of 
being  rapidly  performed,  while 
reflecting  changes  in  intakes  that  could 
occur  with  various  fortification 
scenarios.  This  initial  approach, 
however,  needed  refinement.  FDA 
provided  refined  estimates,  which  were 
based  on  fortification  of  foods  (e.g..  fruit 
juices,  dairy  products)  and  food 
ingredients  (e.g..  cereal-grain  products), 
to  the  Folic  Acid  Subcommittee  at  its 
April  15. 1993,  meeting,  bi  general,  both 


types  of  estimates  provided  similar 
results  regarding  the  effects  of 
fortification  on  estimated  folate  Intakes. 

1 .  Data  Base  Chosen 

The  agency  used  USDA's  1987  to 
1988  NFCS  data  base  (Ref.  117)  to 
estimate  the  potential  effects  of 
fortification  of  specific  components  of 
the  food  supply  on  folate  intake  by 
women  in  their  childbearing  years  and 
by  persons  in  the  general  population. 
The  NFCS  was  designed  to  produce 
nationally  representative  estimates  of 
food  and  nutrient  intakes.  Each 
respondent  provided  3  days  of  dietary 
data.  Such  data  provide  better  estimates 
of  individual  food  intake  than  do.  for 
example.  24-hour  recall  data,  or  food 
frequency  data.  In  addition,  for  each 
respondent,  the  survey  provided  general 
information  about  supplement  intake 
and  brand-specific  information  about 
consumption  of  breakfast  cereals. 

FDA  used  the  1987  to  1988  NFCS 
because  it  provides  the  most  recent 
nationally  representative  food 
consumption  data  available  for  all  age/ 
sex  groups.  Other  recent  food 
consumption  surveys  that  FDA 
considered  using  lacked  data  on  older 
children,  adolescents,  and  older  adults 
(for  example.  1985  and  1986  USDA 
CSFII).  Unlike  other  surveys,  the  1987  to 
1988  NFCS  also  includes  brand  name 
information  on  commonly  fortified 
foods  such  as  breakfast  cereals,  thereby 
allowing  an  estimate  of  folate  intake 
from  this  category  of  foods  based  on 
manufacturers'  current  fortification 
practices.  Thus,  the  1987  to  1988  NFCS 
provided  data  that  were  particularly 
pertinent  to  the  agency's  needs  and  that 
were  not  available  in  other  more  recent 
surveys. 

A  disadvantage  of  using  the  1987  to 
1988  NFCS  is  the  caution  needed  in 
interpreting  the  results  because  of  the 
low  response  rate  (Ref.  118).  FDA 
considered  using  other  national  surveys 
with  higher  response  rates  (i.e.,  the  1977 
to  1978  NFCS  or  1976  to  1980  NHANES 
were  considered),  but  they  were  judged 
by  the  agency  to  be  too  outdated  to  be 
useful  or  to  lack  the  information 
necessary  to  reflect  current  folate 
fortification  of  breakfast  cereals. 

The  low  response  rate  of  the  NFCS 
may  suggest  a  possible  source  of  bias  in 
the  agency's  estimates.  However,  an 
expert  panel  convened  to  assess  the 
impact  of  the  low  response  rate  in  this 
survey  concluded  that  the  presence  or 
absence  of  a  nonresponse  bias  could  not 
be  demonstrated  with  certainty  (Ref. 
118).  and  distribution  data  of  the  type 
used  in  the  NFCS  analysis  have 
generally  been  consistent  with  results 


from  other  nationally  representative 
surveys  with  higher  response  rates. 

2.  General  Approach 

The  approach  that  FDA  used  to 
estimate  folate  intakes  is  based  on  the 
most  relevant  regulatory  and  food 
manufacturing  units,  e.g..  servings  of 
breakfast  cereals,  grams  of  cereal-grain 
products  used  as  food  ingredients,  or 
measured  portions  of  fruit  juices  or 
dairy  products.  Using  information  from 
NFCS  respondents  on  the  types  and 
amounts  of  foods  that  they  consumed 
over  a  3-day  period,  general  information 
on  their  use  of  dietary  supplements  and 
breakfast  cereals,  and  a  folate 
composition  data  base  that  provided 
specific  information  on  folate  content  of 
foods  and  food  ingredients  (Ref.  119). 
FDA  summed  the  total  folate  intake 
from  all  sources  for  each  individual  and 
obtained  a  value  for  mean  folate  intake 
per  day.  The  agency  used  this  average 
value  from  3  days  of  data  as  the  "usual" 
intake  for  an  individual.  FDA  calculated 
distributions  of  folate  intakes  by  age/sex 
groups  &om  these  values.  The  agency 
used  the  data  to  estimate  the  potential 
impact  of  various  fortification  options 
by  altering  the  folate  composition  of 
selected  foods  and  ingredients  in  the 
data  base.  For  example,  the  agency 
recalculated  intake  estimates  to 
determine  the  intake  levels  if  all  cereal- 
grain  products  contained  70  \ig  folic 
acid/100  g,  or  if  selected  juices  or  dairy 
products  contained  140  |xg  folic  acid/ 
100  g. 

The  results  of  such  estimations  reflect 
likely  changes  in  total  folate  intake  if 
selected  foods  are  fortified  at  one  of 
several  levels.  These  estimations  were 
all  based  on  current  dietary  patterns. 
The  agency  is  aware,  however,  that 
individuals  may  change  their  dietary 
patterns  by  selecting  folate-rich  foods  in 
response  to  a  health  claim.  However,  the 
agency  knows  of  no  way  to  estimate  the 
magnitude  of  such  changes  in  dietary 
patterns  or  to  estimate  their  net  effects 
in  increasing  folate  intakes. 

The  NFCS  provided  qualitative 
information  on  dietary  supplement  use. 
In  deciding  whether  to  assign  a  folate 
contribution  (i.e..  value)  to  a  reported 
supplement  used.  FDA  considered 
whether  the  supplement  was  likely  to 
contain  folic  acid.  The  response 
categories  that  FDA  treated  as  being 
likely  to  contain  folic  acid  included: 
"multivitamin,"  "multivitamin  with 
iron  or  other  minerals,"  "other 
combination  of  vitamins  and  minerals," 
or  "other  single  vitamins/minerals." 
FDA  considered  the  following  response 
categories  as  representing  supplements 
that  were  not  likely  to  contain  folic  acid: 
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"iximbination  of  vitamin  C  and  iron," 
"vitamin  C,"  "iron,"  or  "calcium." 

In  NFCS,  consumers  reported  the 
frequency  with  which  they  consumed 
supplements  described  in  the  general 
terms  above  as  "every  day"  or  "almost 
every  day,"  "every  so  often,"  or  "not  at 
all."  Current  marketing  practice  is  to 
include  folic  acid  in  supplements 
labeled  for  use  without  referei>c8  to  age 
or  physiologic  state  at  400  pg.  Thus, 
FDA  included  in  daily  folate  intakes  a 
value  of  400  jig  for  those  respondents  4 
or  more  years  of  age  who  reported  that 
they  took  supplements  "every  day"  or 
"almost  every  day"  and  a  value  of  200 
^g/day  for  those  who  said  they  took 
supplements  "every  so  often."  For 
persons  1  to  3  years  of  age  who  reported 
that  they  took  supplen>ents  "every  day" 
or  "almost  every  dfay,"  FDA  assigned  an 
intake  value  of  200  ti&'day.  FDA 
assiened  an  intake  value  of  100  ^g/day 
for  -ersons  1  to  3  years  of  age  who 
responded  that  they  consumed 
supplements  that  might  contain  folic 
add  "every  so  often." 

a.  Foods  chosen  for  consideration  as 
vehicles  for  fortification.  FDA  expects 
that  there  will  likely  be  a  significant 
increase  in  consumption  of  folate  by 
women  in  their  childbearing  years,  and 
by  the  general  population,  if  a  health 
claim  were  to  be  authorized  because 
manufacturers  will  add  folic  add  to 
their  products  in  order  to  claim  that 
these  products  are  useful  in  reducing 
the  risk  of  birth  defects,  and  consumers 
will  have  point-of-purchase  information 
available  to  them  in  making  dedsions 
regarding  food  selections.  In  its  January 
1993  final  rule  (58  FR  2606),  the  agency 
presented  estimates  of  intakes  of  total 
folate  and  free  folic  add  that  might 
result  firom  uncontrolled  fortification  of 
foods  with  folic  add  (i.e.,  FDA 
considered  for  these  estimates  that  foods 
were  fortified  to  the  current  unit  limit 
of  400  Jig)  (58  FR  2606  at  2621;  Table, 
Estimates  A  and  B).  The  estimates 
showed  that  daily  intakes  of  total  folate 
of  low  consumers  and  high  consumers 
could  reach  4,700  ^g  (4.7  mg]  and  9,100 
^tg  (9.1  mg).  respectively,  if  such 
fortification  were  to  occur.  Intakes  of 
multiple  doses  of  free  folic  add  in  the 
fonn  of  dietary  supplements  and  from 
its  increased  presence  in  the  food 
sup)<ly  could  result  in  daily  intakes  of 
mo>  J  than  3  mg  (3.000  Mg)  by  low 
CO  .^umers  and  approximately  7  mg 
('  .dOO  Mg)  by  high  consumers  (58  FR 
.606  at  2621:  Table.  Estimates  A  and  B). 
These  estimated  intakes  significantly 
exceed  the  agency's  safe  upper  limit  of 
intake  of  1  mg  of  folate/day. 

After  reviewing  these  results,  the 
agency  tentatively  ccmcluded  that 
limitations  on  the  types  of  foods  that 


might  be  fortified,  and  on  the  amounts 
of  folic  acid  that  might  be  added  to  such 
foods,  were  necessary  to  prevent  unsafe 
levels  of  folic  add  fortification  of  the 
food  supply. 

In  examining  options  for  providing 
folate  to  women  of  childbearing  age 
through  food  fortification,  the  agency 
considered  various  options  including 
allocation  of  folate  to  products  such  as 
cereal-grain  products,  fruit  juices,  and 
dairy  products.  It  also  considered 
current  practices  with  respect  to 
inclusion  of  folic  add  in  breakfast 
cereals  and  in  dietary  supplements. 

In  selecting  foods  to  consider  as 
vehicles  for  fortification,  the  agency 
started  with  the  basic  prindple  that 
fortification  of  staple  products  that  are 
commonly  consumed  in  significant 
amounts  by  virtually  all  members  of  the 
target  population  is  most  likely  to 
effectively  result  in  increased  intakes  of 
a  spedfic  nutrient  by  the  target 
population.  The  agency  notes  that 
cereal -grain  products  were  the 
fortification  vehicle  recommended  by 
the  Board  (Ref.  111).  These  foods  are 
consumed  on  a  daily  basis  by  more  than 
90  percent  of  women  of  childbearing  age 
(Ref.  120). 

In  identifying  spedfic  cereal-grain 
products  for  fortification,  the  agency 
considered  those  products  with 
established  standards  of  identity: 
Enriched  bread,  rolls,  and  buns; 
enriched  wheat,  com,  and  rice  fiours; 
enriched  com  grits  and  enriched  com 
meals;  enriched  farinas;  enriched  rice; 
eiuiched  macaroni  products;  and 
enriched  noodle  produrts  (21  CFR  parts 
136,  137,  139).  The  dry  (i.e.,  uncooked) 
cereal-grain  products  that  were  part  of 
the  fortification  scenarios  induded 
wheat  flours,  rice,  farinas,  com  meals, 
com  grits,  and  macaroni,  spaghetti,  and 
noodles.  Under  standards  of  identity, 
the  addition  of  spedfied  amounts  of 
certain  nutrients  to  such  products 
allows  them  to  be  labeled  as  "enriched." 
Folic  add  is  not  currently  among  the 
nutrients  permitted  or  required  to  be 
induded  in  "enriched"  produds.  To 
permit  or  require  addition  of  folic  add 
to  such  products,  the  standards  of 
identity  for  spedfic  cereal-grain 
produds  must  be  amended  (see 
companion  document  published 
elsewhere  in  this  Federal  Register). 

Because  of  data  showing  that  90 
percent  of  women  of  childbearing  age 
report  consumption  of  cereal-grain 

S>roducts  on  a  daily  basis  (Ref.  120),  all 
ortification  options  the  agency 
considered  included  fortification  of 
cereal-grain  products. 

FDA  also  considered  including 
breakfast  cereals  in  its  fortification 
strategy  because  they  represent  a 


traditional  source  of  many  nutrients, 
including  folic  acid,  for  those  who 
consume  them.  Breakfast  cereals  are 
also  consumed  by  many  women  of 
childbearing  age.  Folic  add  can  be 
readily  added  to  breakfast  cereals.  Its 
level  in  these  foods  is  limited  only  by 
the  limits  established  in  the  food 
additive  regulation  (21  CFR  172.345). 
Similarly,  because  approximately  30  to 
40  percent  of  women  of  childbearing  age 
use  dietary  supplements  (Ref.  121),  the 
agency  also  included  the  availability 
and  continued  use  of  dietary 
supplements  in  fortification  options. 

The  agency  was  concerned  that  some 
women  of  childbearing  age  may  not  e^ 
.sufficient  amounts  of  cereal-grain 
produds,  or  breakfast  cereals,  or  use 
dietary  supplements,  and  consequently, 
fortification  options  limited  to  these 
folate  sources  might  not  be  able  to 
significantly  increase  the  folate  intakes 
of  such  women.  Other  foods  with 
standards  of  identity  that  are  frequently 
fortified  include  dairy  produds  and 
juices  (including  milk,  yogurt,  fmit 
juices,  and  canned  fruit  nectars).  Folic 
acid  is  currently  not  among  the 
nutrients  that  are  permitted  or  required 
in  these  foods  under  applicable 
standards  of  identity.  Thus,  in  some  of 
the  fortification  options,  the  agency 
evaluated  the  additional  impad  on 
folate  intakes  of  fortification  of  both 
fmit  juices  and  dairy  produds. 

b.  Folate  composition  data.  FDA  used 
an  ingredient  file  prepared  by  the 
USDA's  Human  Nutrition  Informaiion 
Service  (HNIS)  to  estimate  total  folate 
intakes  (Ref.  119).  Data  in  the  ingredient 
file  was  based  either  on  the  levels  of 
folate  in  foods  and  their  ingredients  in 
the  U.S.  food  supply  or  on  various 
changes  that  refleded  the  effeds  of 
several  fortification  options.  Since  the 
USDA  ingredient  file  identified  the 
grain  ingredients  of  interest  for  all  food 
categories  in  the  survey,  FDA  was  able 
to  use  the  data  in  the  file  to  estimate  the 
total  dietary  effeds  of  fortifying  these 
grain  ingredients.  For  example,  the  file 
allowed  the  agency  to  determine  the 
effed  on  folate  intakes  that  could  result 
from  fortifying  the  flour  consumed  in 
breads,  rolls,  buns,  or  cake  as  well  as  the 
flour  consumed  as  a  component  of  a 
frozen  diruier  (e.g.,  pizza  crust,  noodles, 
rolls,  or  breadings). 

In  one  set  of  analyses.  FDA  estimated 
the  effects  of  fortification  on  intakes  by 
assuming  fortification  of  cereal-grain 
products  with  0.070,  0.140,  and  0.350 
mg  folic  acid/100  g.  The  value  of  0.070 
mg/100  g  (0.30  mg/pound)  is  the 
amount  recommended  by  the  Board  in 
1974  (see  above).  Values  of  0.140  and 
0.350  mg/100  g  represent  twofold  and 
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fivefold  increases,  respectively,  above 
the  Board's  recommended  level. 

In  a  second  set  of  analyses  of  potential 
intakes  from  fortified  foods,  the  agency 
applied  the  levels  of  fortification  used 
above  to  a  broader  ranj^e  of  food 
products  including  certain  dairy 
products  and  fruit  juices.  Examples  of 
dairy  products  and  fruit  juices  to  which 
fortification  levels  were  applied 
included  fluid  cows'  milk,  reconstituted 
dry  milk,  condensed  and  evaporated 
milks,  yogurts,  and  fruit  juices  such  as 
orange,  grapefruit,  lemon,  pineapple, 
apple,  and  grape. 

Many  breakfast  cereals  (dry  ready-to- 
eat  and  cooked),  as  defined  in  21  CFR 
170.3{n)(4).  are  currently  fortified  with 
100  Jig  of  folic  acid/labeled  serving  (25 
percent  of  the  RDI).  Other  breakfast 
cereals  contain  35  to  45  perc;ent  of  the 
RDI  for  folate  (140  to  180  jig/labeled 
serving),  while  a  limited  number 
contain  100  percent  of  the  RDI  for  as 
many  as  17  minerals  and  vitamins, 
including  folic  acid  (RDI  for  folate.  400 
Hg).  The  NFCS  provided  brand-specific 
information  about  breakfast  cereal 
consumption.  Values  for  folate  content 
of  these  breakfast  cereals  were  obtained 
from  brand-specific  data  provided  in  the 
USDA  data  base.  For  about  the  50  top- 
selling  ready-to-eat  dry  cereals,  in 
instances  in  which  the  current  folic  acid 
content  of  the  breakfast  cereal 
(identified  from  a  review  of  food  labels 
in  a  local  supermarket)  differed  from  the 
value  used  in  the  USDA  data  base.  FDA 
updated  the  USDA  data  base  values 
with  the  more  recent  values.  Thus, 
values  assigned  to  these  breakfast 
cereals  were  generally  reflective  of  what 
is  currently  in  the  marketplace.  (Note: 
This  correction  was  not  applied  to 
cooked  breakfast  cereals  because  of  lack 
of  brand-specific  information.) 

For  dietary  supplements.  FDA 
assumed  current  marketing  practices  of 
including  400  jig  (0.4  mg)  folic  acid/ 
daily  dose  for  supplements  labeled 
without  reference  to  age  or  physiologic 
state.  The  agency  added  a  value  of  400 
Hg/day  to  folate  intakes  for  regular  use 
of  folic  acid-containing  supplements 
and  added  a  value  of  200  jig/day  to 
folate  intakes  for  irregular  use  of  folic 
acid-containing  supplements. 

With  the  availability  of  health  claims 
for  folic  acid  and  NTD's.  the  breakfast 
cereal  market  is  likely  to  increase  folic 
acid  fortification  to  higher  levels  than 
are  currently  used.  For  purposes  of 
considering  possible  effects  of  changes 
in  levels  of  fortification  of  breakfast 
cereals  on  estimates  of  total  daily  folate 
intake.  FDA  considered  two 
possibilities:  (1)  All  breakfast  cereals 
would  be  fortified  to  a  level  of  100  jig 
folic  acid/serving  (i.e..  25  percent  of  the 


RDl/serving);  and  (2)  all  breakfast 
cereals  would  be  fortified  to  a  level  of 
400  ^g  folic  acid/serving  (i.e..  100 
percent  of  the  RDI/serving).  The  agency 
estimated  folate  intakes  that  might 
resuh  from  these  two  possibilities  in  a 
food  supply  in  which  cereal-grain 
products  were  also  fortified  (i.e..  the 
agency  used  levels  of  cereal-grain 
fortification  of  0.07.  0.140,  and  0.35  ^g 
folic  acid/100  g  for  these  estimations). 

c.  Analysis.  FDA  conducted  all  data 
analyses  using  the  prot:edures  of 
Statistical  Analysis  System  (SAS).  In 
addition,  the  agency  weighted  all  of  the 
resuhs  using  factors  provided  with  the 
data  tapes  that  were  designed  to  provide 
results  representative  of  the  U.S. 
population.  Results  were  presented  as 
distributions  of  average  daily  intakes  of 
folate  by  age/sex  groups. 

FDA  evaluated  each  fortification 
option  by  examining  folate  intakes  at 
the  low  end  of  the  distribution  curve  for 
the  target  population  (hereafter  referred 
to  as  "low  consumers").  Thus,  the 
higher  the  folate  intake  of  low 
consumers  in  the  target  population,  the 
more  effective  the  fortification  option 
would  be  in  meeting  the  folate  intake 
goals  for  the  target  population.  The 
values  for  "low  consumers"  represent 
the  minimum  intakes  for  target  women. 

FDA  evaluated  the  safety  of  intakes 
that  would  result  from  a  particular 
fortification  scheme  by  examining 
estimated  folate  intakes  at  the  high  end 
of  the  intake  distribution  curves 
(hereafter  referred  to  as  "high 
consumers").  Obviously,  the  highest 
intakes  represent  the  greatest  potential 
risks. 

3.  Reasonableness  of  Results:  Possible 
Sources  of  Error  in  Intake  Estimates 

a.  Underestimation  of  food  intake. 
Food  intake  data  frequently 
underestimate  the  actual  food  intake  of 
respondents  (Ref.  122).  Clinical  studies 
have  shown  substantial  discrepancies 
between  food  intake  reported  by 
volunteers  and  intake  subsequently 
determined  to  be  required  for  weight 
maintenance.  An  average 
underreporting  of  18  percent  below 
maintenance  food  intake  for  men  and 
women  was  found  in  one  study  of  266 
volunteers  (Ref.  122). 

To  assess  the  reasonableness  of  the 
estimated  folate  intakes  from  the  1987  to 
1988  NFCS.  the  agency  compared  mean 
energy  (calorie)  intakes  of  survey 
respondents  as  calculated  from  reported 
food  intakes  to  energy  requirements 
estimated  by  the  Food  and  Nutrition 
Board  of  NAS  (Ref.  123)  for  various  sex/ 
age  groups.  In  the  1987  to  1988  NFCS, 
calculated  mean  energy  intakes  of 
women  19  to  50  years,  based  on  3-day 


dietary  data,  were  about  1,500  calories, 
whereas  the  most  recent  estimated 
average  energy  requirement  for  this 
gender/age  group  is  2.200  calories.  The 
reported  intakes  represent  about  70 
percent  of  the  average  required  intake, 
or  an  average  reported  energy  intake 
about  30  percent  below  the  most  recent  * 
average  energy  allowance.  Although 
FDA  frequently  uses  90th  percentile 
intakes  to  evaluate  intakes  of  high 
consumers  (Ref.  124),  in  the  present 
analysis,  the  95th  percentile  for  energy 
more  closely  corresponds  to  the  upper 
range  of  energy  requirements. 
Conversely,  at  the  low  end  of  the 
distribution  curve,  energy  intakes  based 
on  reported  food  patterns  are  so  low 
(approximately  1.200  calories  for 
women  of  childbearing  age)  that  normal 
weight  maintenance  would  not  be 
possible.  Such  diets  could  not  be 
maintained,  therefore,  for  more  than 
short  periods  of  time  and  are  unlikely  to 
represent  "usual"  intakes.  FDA 
therefore  used  the  25th  percentile 
intakes  to  estimate  the  level  of  folate 
intake  that  would  be  achieved  by  "low 
consumers,"  and  the  95th  percentile 
intakes  to  estimate  the  level  of  intake 
that  would  be  achieved  by  "high 
consumers."  The  agency  considers  the 
adjusted  intakes  that  it  used  to  represent 
a  reasonable  intake  range  over  time  by 
most  persons  in  an  age/sex  group.  The 
agency  also  notes  that  in  adjusting  folate 
intake  estimates  to  correct  for 
underreporting  of  food  intake,  it 
assumed  underreporting  both  for 
conventional  foods  and  dietary 
supplements. 

To  evaluate  possible  bias  because  of 
the  high  nonresponse  rate  of  the  1987  to 
1988  NFCS,  FDA  compared  the 
estimated  mean  daily  intake  of  folate 
without  fortification  options  or 
supplement  use  for  women  19  to  50 
years  in  the  1987  to  1988  NFCS  (i.e.,  189 
Jig  folate/day)  to  mean  daily  folate 
intakes  reported  for  this  gender/age 
group  in  two  other  recent  USDA  surveys 
that  had  better  response  rates.  The  1986 
Continuing  Survey  of  Food  Intake  by 
Individuals  (CSFII)  (Ref.  125)  reported  a 
mean  daily  intake  of  folate  of  193  \ig  and 
the  1985  CSFII  reported  a  mean  daily 
folate  intake  of  189  fig  (Ref.  126).  Thus, 
results  from  these  three  surveys  are 
comparable. 

b.  Underestimation  of  folate  content 
of  foods.  There  is  general  agreement  that 
the  methods  currently  used  for  folate 
analysis  in  foods  are  unsatisfactory  (Rfef. 
115).  Methods  for  liberation  of  naturally 
occurring  folylpolyglutamates  from 
complex  food  matrices  and  their 
hydrolysis  to  forms  that  can  be 
accurately  quantified  by  microbiological 
assay  are  difficult  and  are  frequently 


incomplete.  Comparison  of  newer 
methods  of  sample  preparatic".  with 
older  methods  has  revealed 
underestimates  in  the  range  of  20 
percent  for  vegetables  such  as  spinach 
and  cauliflower  and  50  percent  for 
ciinned  tuna  (Ref.  115).  Thus,  commonly 
used  methods  of  folate  analysis  may 
significantly  underestimate  the  folate 
content  of  foods. 

Additionally,  to  ensure  that  fortified 
foods  (including  breakfast  cereals  and 
dietary  supplements)  contain  at  least  the 
amounts  of  nutrients,  such  as  folic  acid, 
that  are  declared  in  the  label, 
manufacturers  add  excess  amounts  of 
the  nutrients  in  preparing  the  foods. 
Since  label  values  were  used  to  define 
the  folate  composition  of  fortified 
breakfast  cereals  and  dietary 
supplements,  however,  the  values  that 
are  used  are  likely  to  understate  the 
actual  folate  content  of  these  foods. 

c.  Overall  reasonableness  of  intake 

imates.  Taken  together,  the  two 
factors  of  underreporting  of  food  intake 
and  underestimation  of  folate  content  of 
foods  will  likely  result  in  significant 
underestimates  in  folate  intakes.  For 
example,  if  the  magnitude  of  the 
combined  underestimate  was  30 
percent,  an  estimated  intake  value  of 
750  ng  of  folic  acid/day  might  actually 
be  940  ng/day,  and  an  estimated  intake 
of  200  Jig/day  might  actually  be  260  >ig/ 
day. 

FDA  has  tentatively  concluded  that 
except  for  the  crude  adjustment  to  bring 
folate  intake  estimates  in  line  with 
estimated  energy  needs,  more 
sophisticated  mathematical  adjustments 
are  not  appropriate  because  they  would 
attribute  the  estimates  with  more 
precision  (or  certainty)  than  is  justified 
by  the  nature  of  the  data  upon  which 
the  estimates  are  based.  In  addition, 
because  of  the  questions  about 
bioavailability  that  are  described  above, 
the  agency  tentatively  considers 
bioavailability  to  be  too  unpredictable  to 
be  factored  into  the  analyses.  Because  of 
the  multiple  and  variable  sources  of 
systematic  error,  the  lack  of  information 
on  the  nature  of  interactions  among 
these  various  sources  of  error,  questions 
of  variations  in  bioavailability  of  folate 
from  various  food  and  supplement 
sources  under  diffierent  meal/eating 
conditions,  and  the  lack  of  systematic 
data  addressing  these  questions,  FDA 
was  not  able  to  identify  a  mathematical 
"adjustment"  factor  that  it  considered  to 
be  reasonably  accurate  or  universally 
applicable.  Therefore,  the  agency  has 
not  included  any  such  factors  when 
calculating  estimates  of  folate  intakes  or 
m  identifying  appropriate  levels  of  food 
fortification. 


4.  Results 

a.  Estimates.  Estimates  of  current 
intakes  of  folate  by  low  and  high 
consumers  with  and  without 
supplement  use  and  the  results  of 
estimations  for  12  options  for  fortifying 
cereal-grain  products,  fruit  juices,  and 
dairy  products  are  shown  in  Table  4. 

As  shown  in  the  results  of  intake 
estimations  in  Table  4,  at  all  three 
fortification  levels  examined,  when 
fortification  included  fruit  juices  and 
dairy  products  in  addition  to  cereal- 
grain  produds  (Estimate  Nos.  9  to  11), 
intakes  of  high  consumers  exceeded 
1,000  >ig/day  for  most  age  groups  even 
without  supplement  use.  For  example,  if 
cereal-grain  products,  fruit  juices,  and 
dairy  products  were  fortified  with  350 
Hg  folic  acid/100  g  (Table  4,  Estimate 
Nos.  11  and  14).  women  of  childbearing 
age  who  were  "high  consumers"  could 
consume  480  to  830  ng  or  more  of  folate 
/day  without  supplement  use  and  630  to 
870  ng  or  more  of  folate/day  with 
supplement  use,  intakes  consistent  with 
the  PHS  recommendation.  With  this 
fortification  level,  estimated  daily 
intakes  of  folate  by  children  1  to  10 
years  of  age  who  were  "high 
consumers  '  could  reach  4,020  to  4,550 
Ug  without  supplement  use  and  4.260  to 
4,620  Mg/day  with  supplement  use. 
values  that  are  several  multiples  of  their 
current  RDA's  and  in  excess  of  the 
upper  safe  limit  of  intake  of  1,000  ng  (1 
mg).  In  addition,  with  this  level  of 
fortification,  estimated  daily  intakes  of 
folate  by  adults  51+  years  who  were 
"high  consumers"  could  fall  in  the 
range  of  2,670  to  3,240/day  without 
supplement  use  and  2.900  to  3.750  \i%l 
day  with  supplement  use.  These  intakes 
exceed  the  upper  limit  of  safe  intake  of 
1  mg/day. 

Fortification  of  cereal-grain  products, 
juices,  and  dairy  products  with  lower 
levels  of  folate  (for  example,  at  70  ^g/ 
100  g)  also  results  in  daily  folate  intakes 
of  high  consumers  in  many  groups  in 
excess  of  1  mg.  FDA  has  tentatively 
concluded,  therefore,  not  to  allow 
fortification  of  dairy  and  juice  products 
because  such  fortifications  could  result 
in  potentially  unsafe  intakes  by  large 
segments  of  the  population. 

FDA  then  examined  the  effects  of 
limiting  fortification  to  cereal-grain 
products.  The  agency  examined  the 
same  fortification  levels:  70,  140,  or  350 
Hg  folic  acJd/100  g  (Table  4).  Pros  and 
cons  of  these  options  are  listed  in  Table 

5.  For  reference  purposes,  examples  of 
levels  of  folic  acid  that  could  be  present 
in  typical  products  (i.e.,  breakfast 
cereals  and  noodles  manufactured  from 
enriched  flours,  enriched  breads)  are 
also  included  in  Table  5. 


If  cereal-grain  products  were  fortified 
with  70  ng  folic  acid/100  g  (Table  4, 
Estimate  Nos.  3  and  6),  folate  intakes  by 
adult  population  groups  of  "high 
consumers"  would  remain  below  1  mg/ 
day.  If  fortification  of  cereal-grain 
products  was  increased  to  140  jig/100  g. 
intakes  by  aduhs  51+  years  who  were 
"high  consumers"  and  who  used 
supplements  would  approach  1  mg/day 
(Table  4,  Estimate  Nos.  4  and  7). 
Fortification  of  cereal-grain  products  at 
350  ng/100  g  (Table  4,  Estimate  Nos  H) 
could  result  in  estimated  daily  intakes 
by  "high  consumer"  aduhs  51+  years  of 
980  to  1,100  ng  when  supplement  use  is 
included.  When  cereal-grain  products 
are  fortified  at  levels  of  350  jig  folic: 
acid/100  g,  daily  intakes  of  folate  by 
high  consumers  among  children  1  to  3 
years  and  4  to  10  years  are  670  and 
1,030  |ig  with  supplement  use  (Table  4, 
Estimate  No.  8),  values  2  to  3  times  the 
RDA's  for  these  age  groups. 

b.  Potential  effects  of  fortification 
options  for  consumers  who  follow 
Federal  government  dietary  guidelines 
As  a  further  check  on  the 
reasonableness  of  the  fortification 
options,  FDA  considered  it  prudent  to 
evaluate  the  likely  effects  of  fortification 
on  folate  intakes  of  consumers  who 
follow  government  dietary  guidance 
such  as  the  U.S.  Dietary  Guidelines  for 
Americans  and  the  DHHS/USDA  Food 
Guide  Pyramid  (Ref.  127).  Fortification 
.should  not  make  compliance  with  the 
U.S.  Dietary  Guidelines  unsafe. 

The  USDA  Food  Guide  Pyramid 
recommends  consumption  of  6  to  1 1 
servings  of  cereal-grain  productsVday,  2 
to  3  servings  of  dairy  products,  3  to  5 
servings  of  vegetables,  2  to  3  servings 
from  the  meat  group,  and  2  to  4  servings 
of  fruit.  Estimates  of  folate  intakes  that 
could  result  from  food  consumption 
patterns  consistent  with  Food  Pyramid 
Guidelines  with  fortification  of  cereal- 
grain  products  at  70,  140,  and  350  >ig/ 
100  g  and  breakfast  cereals  at  100  ng/ 
serving  (25  percent  of  the  RDI)  and  400 
^g/serving  are  shown  in  Tables  6A  and 
6B.  The  estimates  are  based  on 
consumption  patterns  at  both  the  low 
(Table  6A)  and  high  (Table  68)  ends  of 
the  USDA  Food  Pyramid  Ranges. 

FDA  estimates  t"hat  women  who 
consumed  6  servings/day  of  cereal-grain 
products  fortified  with  70  ^g  folic  acid/ 
100  g  and  consumed  a  breakfast  cereal 
fortified  with  100  jig  folic  acid/serving 
would  obtain  53  percent  of  the  RDI  (i.e., 
210  ^g/day)  from  these  sources  alone 
(Table  6A).  Intake  from  these  sources 
alone  could  be  510  ^g  folate/day  if  a 
breakfast  cereal  fortified  with  400  ^g 
folic  acid  were  chosen  instead  of  a 
breakfast  cereal  fortified  with  100  \xg 
folate.  Consumption  of  6  servings  of 
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cereal-grain  products  fortified  with  140 
or  330  \tg  folic  acid/100  ^ig  and  use  of 
a  breakfast  cereal  fortified  with  100  fig 
folic  acid/ser\ing  could  provide  80 
percent  and  153  percent,  respectively,  of 
the  RDI  from  these  fortified  food  sources 
alone.  Intakes  from  these  sources  alone 
could  be  620  (ig  folate/day  or  910  ^g 
folate/day  if  a  breakfast  cereal  fortified 
with  400  Mg  folic  acid  were  consumed 
as  part  of  a  food  supply  in  which  cereal- 
grain  products  were  fortified  with  140 
or  350  (le  folic  acid/100  \ie.,  respectively. 

FDA  aoso  estimates  that  women  who 
followed  a  dietary  pattern  consistent 
with  the  upper  end  of  the  USDA  Food 
Pyramid  Range  for  cereal -grain  products 
(i.e..  11  servings^day)  and  chose  a 
breakfast  cereal  fortified  with  400  ^g  of 
folate/serving  (i.e..  100  percent  of  the 
RDI)  could  consume  620.  840.  or  1.420 
Hg  folate/day  from  these  sources  alone, 
depending  upon  whether  cereal-grain 
products  were  fortified  with  70. 140.  or 
350  Mg  folic  acid/lOO  (ig  (Table  7B). 
Consumption  of  diets  high  in  rich 
natural  sources  of  folate  such  as  specific 
vegetables  and  use  of  a  dietary 
supplement  of  400  ^^g  folic  add  could 
lead  to  daily  intakes  of  folate  of  1370 
Mg.  1.890  Mg.  and  2.470  ^g.  with  cereal- 
grain  products  fortified  at  70. 140,  or 
350  >ig/100  Mg. 

The  estimates  shown  in  Table  6A 
suggest  that,  without  supplement  use. 
consumers  who  followed  even  the  low 
end  of  recommendations  from  the 
USDA  Food  Pyramid  Food  Guide  could 
readily  consume  420  or  more  ^g  of 
folate/day  from  all  sources  if  cereal- 
grain  products  were  fortified  at  70  itg/ 
100  g.  For  such  "low"  consumers  who 
did  not  use  supplements,  daily  intakes 
of  folate  from  all  sources  could  reach 
530  or  820  Mg/day  with  a  food  supply 
in  which  cereal-grains  products  were 
fortified  with  140  ;:g  or  350  iig  folic 
acid/100  g,  respectively. 

c.  Potential  effects  of  changes  in 
fortification  of  breakfast  cereals.  The 
agency  also  compared  the  effects  on 
estimated  intakes  if  there  were  a  change 
in  the  current  marketing  practices  for 
breakfast  cereals.  The  agency  considered 
effects  on  intakes  if  all  cereals  were 
fortified  at  levels  of  100  pg/serving  or 
400  ^serving,  with  results  shown  in 
Table  7.  Since  the  great  majority  of 
breakfast  cereels  are  currently  fortified 
with  100  ^tg  of  folic  acid/serving, 
comparisons  of  current  intakes  with 
those  that  might  result  from  fortification 
of  all  breakfast  cereals  at  100  jig/serving 
show  that  they  are  essentially  the  same. 
However,  the  agency's  estimates  show 
that  if  all  breakfest  cereals  were  to  be 
fortified  at  a  level  of  400  ^g  of  folate/ 
serving  as  part  of  a  food  supply  in 
which  a  wide  range  of  cereal-grain 


products  were  also  fortified,  intakes  by 
high  consumers  in  many  population 
groups  could  approach  or  exceed  the 
safe  upper  limit  of  intake  of  1  mg.  This 
result  is  true  for  some  high  consumers 
even  without  fortification  of  cereal-grain 
products  and  becomes  more  apparent  as 
the  level  of  fortification  in  cereal-grain 
products  increases  from  70  to  350  ng/ 
100  g. 

D.  Tentative  Conclusions — Options  for 
Fortification 

The  estimates  above  suggest  that 
fortification  of  standardized  cereal-grain 
products  at  70  jig/100  g  or  140  jig/lOO 
g.  the  availability  of  dietary 
supplements  at  400  ^tg  folic  acid/unit, 
and  the  availability  of  breakfast  cereals 
fortified  at  100  Mg  folic  acid/serving 
could  provide  folate  intakes  below  1  mg 
folate  daily  for  roost  persons. 

The  agency  notes  tnat  several 
presenters  at  the  April  15. 1993  Folic 
Acid  Subcommittee  meeting 
recommended  fortification  of  cereal- 
grain  products  at  350  ^^^f\00  g  because 
they  felt  that  safety  issues  were 
exaggerated,  and  that  intakes  somewhat 
above  1  mg/day  posed  little  or  no 
hazard.  Conversely,  members  of  the 
Folic  Acid  Subcommittee  who  favored 
fortification  were  about  evenly  divided 
between  fortification  at  70  or  140  jig/100 
g  (Ref.  13).  Those  favoring  fortification 
at  levels  of  70  or  140  Mg  folic  acid/100 
g  stated  that  such  levels  could  provide 
increased  intakes  of  folate  for  women  in 
their  childbearing  years  while  ensuring 
that  intakes  for  nontarget  groups  in  the 
population  below  1  mg/day. 

The  level  of  fortification  of  cereal- 
grain  products  of  140  Mg/100  g 
represents  approximately  twice  the  level 
recommended  by  the  NRC  in  1974  and 
is  the  higher  of  two  levels  proposed  by 
the  Folic  Add  Subcommittee.  The 
estimates  for  intake  of  folate  from  food 
by  high  consumers  among  aduhs  51+ 
years  (those  who  are  potentially  at 
greatest  risk  of  vitamin  Bn  deficiency) 
are  800  to  840  Mg/day  (Table  4.  Estimate 
No.  7).  However,  if  standardized  cereal- 
grain  products  were  fortified  at  350  txgf 
lOOfig,  the  estimated  maximum  intake 
from  foods  could  be  980  to  1.050  Mg/day 
(Table  4.  Estimate  No.  8).  The  agency 
has  tentatively  concluded  that  this  level 
of  cereal-grain  fortification  could 
ptrovide  intakes  that  exceed  the  safe 
upper  folate  intake  limit  and  thus, 
because  proposed  fortification  of  cereal- 
grain  products  will  provide  continuous 
and  unavoidable  exposures,  does  not 
meet  the  requirement  that  a  food 
fortification  scheme  be  safe. 

FDA  tentatively  finds,  based  on 
available  data,  that  fortifying  cereal- 
grain  products  with  140  Mg  of  folic  acid 


and  allowing  breakfast  cereals  to 
contain  up  to  400  Mg  of  folic  acid/ 
serving  will  also  result  in  daily  folate 
intakes  by  significant  |>ortions  of  the 
population  in  excess  of  the  safe  upper 
limit  of  1  mg/day.  For  example,  intakes 
by  high  consumers  in  all  adult 
population  groups  could  reach  (e.g..  950 
to  980  Mg/day  for  women  19  to  51+ 
years)  or  exceed  (e.g..  1.440  for  males  11 
to  18  years)  1  mg/day.  Daily  intakes  of 
high  consumer  males  19  to  SO  years  and 
51+  years  could  be  1.090  and  1.060  Mg 
folate,  respectively.  These  values  are  not 
consistent  with  the  maximum  intake 
limit  of  1  mg  folate/day.  Therefore,  the 
agency  cannot  authorize  a  fortification 
scheme  that  would  produce  them. 

The  agency  recognizes  that  breakfast 
cereals,  unlike  breads  and  other  cereal- 
grain  products,  are  generally  consumed 
only  once/day  by  most  adults.  Thus, 
consuming  a  single  daily  serving  of  a 
highly  fortified  bi-eakfast  cereal  is 
different  than  consuming  multiple  daily 
servings  of  highly  fortified  cereal-grain 
products.  However,  some  consumers 
such  as  teenagers  may  consume 
multiple  servings/day  of  breakfast 
cereals,  and  children  may  consume 
breakfast  cereals  as  snacks.  Because  of 
increased  intakes  that  might  be  achieved 
through  such  eating  patterns,  the  agency 
considered  the  option  of  proposing  that 
fortification  of  all  breakfast  cereals  be 
limited  to  100  Mg/serving  (Table  7).  With 
this  option,  estimated  intakes  would 
remain  below  1  mg  by  all  population 
groups,  even  if  cereal-grain  products  are 
fortified  with  140  Mg  folic  acid/100  g. 
and  supplements  of  400  Mg  folic  acid/ 
unit  are  available. 

FDA  recognizes  that  this  proposed 
action  will  have  the  effect  of  requiring 
the  reformulation  of  a  small  number  of 
breakfast  cereals.  It  is  not  the  agency's 
desire  to  have  such  an  effect,  but  it 
appears  to  be  unavoidable  given  the 
current  state  of  the  record.  The  agency 
is  prepared  to  reconsider  this  approach 
if  interested  persons  submit  comments 
that  provide  data  or  other  information 
that  show  that  folate  consumption  can 
be  kept  within  safe  limits  with  breakfast 
cereals  fortified  to  400  Mg/serving. 

The  agency  also  recognizes  that  some 
may  find  an  inequity  in  the  agency's 
treatment  of  dietary  supplements,  with 
respect  to  which  the  agency  is 
proposing  to  allow  continued  marketing 
of  a  400  Mg  folic  add  supplement,  as 
compared  to  its  treatment  of  breakfast 
cereals,  with  respect  to  which  it  is 
proposing  to  establish  a  100  ^serving 
limit  for  folic  acid.  FDA  tentatively 
finds  that  this  approach  is  appropriate 
because  supplements  tend  to  be  used  to 
supplement  the  diet  for  specific 
purposes,  while  breakfast  cereals  are 
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eaten  more  generally  as  part  of  the  usual 
diet.  However,  the  agency  requests 
comment  on  this  matter.  While 
commenters  should  feel  free  to  suggest 
alternate  approaches,  including  other 
combinations  of  options,  such 
comments  will  be  most  useful  if  they 
explain  how  the  suggested  approach 
will  ensure  that  total  dietary  intake  of 
folate  will  remain  within  safe  limits. 

The  agency  recognizes  that  its 
proposal  to  fortify  cereal-grains 
products  at  140  ng/100  g,  to  allow  for 
fortification  of  breakfast  cereals  at  100 
>tg/serving,  and  to  retain  the  current 
limitations  for  use  of  folic  acid  in 
supplements  (i.e.,  400  pg  folic  acid/ 
unit),  present  a  dilemma  in  that  by 
limiting  fortification  to  levels  that 
provide  safe  intakes  for  the  general 
population,  the  estimated  daily  folate 
intake  by  "low  consumers"  among 
women  of  childbearing  age  may  not 
reach  the  PHS  recommended  levels  of 
400  ^day  without  changes  in  their 
food  selection  practices.  However,  the 
proposed  fortification  levels  will  mean 
that,  under  FDA's  estimate,  "low 
consumers"  among  women  of 
childbearing  age  will  consume  230  to 
250  ng/day  (Table  4,  Option  7).  These 
values  represent  an  increase  of  80  to  100 
^g  over  current  daily  intakes. 
Significantly,  several  studies  have  found 
that  dietary  intakes  of  250  ng  or  more 
daily  are  associated  with  a  reduced  risk 
of  NTD's.  Moreover,  these  levels  are  also 
close  to  intake  levels  estimated  to  be 
sufficient  to  saturate  body  tissue  stores 
of  folate  (Ref.  14).  The  increased  intake 
of  80  to  100  |tg/day  is  also  consistent 
with  the  opinion  of  one  Folic  Acid 
Subcommittee  member  that  increases  of 
about  100  ^g/day  above  current  intakes 
could  provide  protective  effects.  The 
agency  also  notes  that  intakes  of  230  to 
250  ng/day  are  minimum  intakes  for 
women  of  childbearing  age,  and  that 
most  women  v«rill  have  intakes  above 
this  level,  with  some  estimated  to  be 
close  to  800  ng/day.  Thus,  the  agency 
tentatively  finds  that  even  though  "low 
consumers"  may  not  achieve  the  400  jig/ 
day  recommiended  by  PHS,  on  balance, 
particularly  in  light  of  the  potential 
effects  of  higher  levels  of  fortification  on 
the  nontarget  population,  the  proposed 
fortification  scheme  will  produce 
acceptable  results. 

Moreover,  the  agency  explained  above 
why  it  believes  that  its  estimates  may 
luiderrepresent  folate  intakes.  The 
agency  also  noted  that  its  estimates  did 
not  factor  in  any  effect  that  the  presence 
of  health  claims  on  food  labels  will  have 
on  food  selection  choices  of  women  of 
childbearing  age.  The  agency  expects 
that  the  availability  of  health  claims  on 
cereal-grain  products  fortified  at  the 


level  proposed  will  result  in  increased 
consumption  of  such  products  and 
hence  increased  folate  intake,  beyond 
that  that  would  occur  without  a  health 
claim.  Thus,  the  availability  of  a  health 
claim  on  cereal-grain  products  fortified 
at  the  level  proposed  and  on  other 
sources  of  dietary  folate  could  lead  to 
food  choices  that  could  result  in 
adequate  folate  intakes  even  by  "low 
consumer"  women  of  childbearing  age. 

The  agency  has  tentatively  concluded 
that  by  providing  for  moderate  increases 
in  folate  intakes  through  fortification 
and  by  then  providing  point-of-purchase 
information  of  foods  that  are  good 
sources  of  folate  on  the  relationship  of 
adequate  folate  intake  and  reduction  in 
risk  of  NTD's,  women  of  childbearing 
age  will  have  considerable  fle.xibility  in 
making  their  dietary  choices  (including 
use  of  supplements)  to  achieve  the  PHS 
recommended  intake.  This  flexibiUty 
will  also  be  available  to  persons  who 
need  to  or  who  may  wish  to  limit  their 
folate  intakes,  and  who  would  find  it 
much  more  difficult  to  do  so  if  higher 
folate  levels  were  used  in  cereal-grain 
products,  whose  use  in  the  diet  is 
difficult  to  avoid  or  to  significantly 
reduce. 

FDA  also  calculated  examples  of 
likely  individual  intakes  from  fortified 
foods  using  various  levels  of 
fortification  (Tables  6A  and  6B).  For 
example,  a  woman  who  made  food 
choices  from  the  "low"  range  of  the 
USDA  Food  Guide  Pyramid  and  who 
consumed  5  servings/day  of  cereal-grain 
products  fortified  at  140  ng/100  g  and 
ate  1  bowl  of  cereal  containing  100  jig 
of  folic  acid  would  consume  about  320 
Hg  of  folic  acid  (i.e.,  80  percent  of  the 
RDI)  from  these  sources  alone  (Table 
6A).  Addition  of  a  serving  or  two  of 
vegetables,  or  of  a  serving  of  fruit,  could 
lead  to  a  folate  intake  above  500  ng/day, 
well  in  excess  of  the  PHS  recommended 
level  of  400  ^g  of  folate/day. 

However,  if  cereal-grain  products 
were  fortified  at  350  ng/100  g,  and  the 
dietary  choices  indicated  above  were 
made,  a  "low  consumer"  would  obtain 
610  (ig  fohc  acid  daily  (153  percent  of 
the  RDI)  from  these  sources  alone  (Table 
6A).  The  agency  notes,  however,  that  if 
cereal-grain  products  are  fortified  at  the 
level  of  350  pg  folic  acid/100  g.  "high" 
consumers  could  reach  intakes  of  folic 
acid  of  more  than  1.000  ng/day  from 
bread,  noodle,  rice,  and  pasta  products 
alone  (Table  6B).  Additional 
consumption  of  breakfast  cereals,  fruits, 
vegetables,  and  a  dietary  supplement  by 
"high  consiuners"  could  result  in  daily 
intakes  of  about  2.5  mg.  significantly 
above  the  agency's  proposed  safe  upper 
limit  of  daily  intake  of  1  mg. 


In  summary.  FDA  has  tentatively 
concluded  that  its  overriding 
responsibility  is  to  establish  a  safe  range 
of  intakes  for  all  population  groups,  to 
maximize  folate  intakes  of  the  target 
population  within  this  safe  range,  and  to 
ensure  the  safe  use  of  health  claims. 
However,  given  the  dilemma  of  trying  to 
increase  intakes  of  women  of 
childbearing  age  while  ensuring  that 
intakes  by  "high  consumers"  across  all 
segments  of  the  U.S.  population  are  safe, 
and  given  the  uncertainties  in  the 
available  data,  FDA  asks  for  comment 
on  the  appropriateness  of  its  approach 
and  of  other  options,  including  higher 
and  lower  levels  of  fortification.  In  this 
regard.  FDA  will  carefully  consider  any 
data  that  it  receives  on  the  issue  of 
fortification  level  and  target  foods  and 
will  make  any  appropriate  adjustments 
based  on  the  review  of  the  data  it 
receives. 

The  agency  also  requests  comments 
on  several  other  possibilities  for 
fortification.  Specifically,  the  agency  is 
requesting  comments  on: 

(1)  Whether  cereal-grain  products 
might  be  fortified  at  a  lower  level  (e.g.. 
70  pg/100  g),  thus  leaving  a  greater 
margin  of  safety  for  consumers  of 
supplements  and  highly  fortified  cereals 
and  greater  flexibility  in  amounts  of 
folic  acid  that  might  be  permitted  in 
other  foods: 

(2)  Whether  both  dietary  supplements 
and  breakfast  cereals  should  be  limited 
to  the  same  but  lower  level  (e.g.,  100  or 
200  iig  fohc  acid/unit  or/serving); 

(3)  Whether,  in  a  food  supply  that 
includes  a  wide  range  of  fortified  cereal- 
grain  products,  an  additional  caution 
statement  should  be  required  for  all 
products  fortified  at  100  percent  of  the 
RDI  (i.e.,  400  >ig  folic  acid/ unit  or/ 
serving),  given  that  consumption  of 
multiple  servings/day  of  such  products 
(e.g.,  more  than  two)  will  result  in  daily 
folate  intakes  well  above  1  mg;  and 
whether  a  higher  level  of  fortification 
(e.g..  350  ^lg/100  g)  is  more  appropriate 
than  the  level  that  FDA  is  proposing 
(140  jig/lOOg). 

The  agency  also  requests  data  on  the 
safety  of  fortification  options  for 
children.  In  examining  the  intakes  of 
children,  who  are  among  the  high 
consumers  of  breakfast  cereals  and 
dietary  supplements,  the  agency  is 
specifically  requesting  comments  on 
whether  long  term,  continuous  intakes 
of  free  folic  acid  by  children  at  levels  of 
three  to  four  times  their  RDI's  present 
safety  concerns,  and  if  so.  what  those 
concerns  are.  The  agency  notes  that 
when  intake  of  folate  by  children 
increases  markedly  (e.g..  by  several 
multiples  of  their  RDI's).  the  majority  of 
the  increased  intake  will  likely  appear 
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in  the  blood  stream  as  unmetabolized 
folic  acid.  In  this  regard,  the  agency 
calls  attention  to  its  estimates  that 
among  children  1  to  3  and  4  to  10  years, 
high  consumers  could  ingest  810  to 
1.220  jLig  folate/day  if  cereal-grain 
products  were  fortified  at  140  jig/100  g 
and  if  all  breakfast  cereals  were  fortified 
at  400  ng/ser\ing. 

Several  comments  (Ref.  59)  suggested 
that  higher  folate  fortification  could  be 
safely  implemented  if  simultaneous 
fortification  with  vitamin  Bi> 
(cobalamin)  at  a  level  of  1  mg  is  also 
required.  These  comments  are  based  on 
assumptions  that  the  greatest  potential 
for  adverse  effects  with  high  folate 
intake  is  its  masking  of  the  anemia  of 
vitamin  B12  deficiency,  with  continued 
progression  of  neurologic  damage,  and 
that  provision  of  oral  vitamin  Bu  in 
sufficiently  high  levels  will  negate  this 
concern.  FDA  is  aware  that  doses  of 
about  1  mg/day  of  vitamin  Bw  (500 
times  the  RDI  for  this  vitamin)  without 
intrinsic  factor  (i.e..  without  the  protein 
factor  necessary  for  the  absorption  of 
vitamin  B12.  and  the  factor  whose  lack 
causes  pernicious  anemia)  have 
provided  adequate  treatment  for  some 
persons  with  pernicious  anemia  (Ref. 
129).  However.  Hathcock  and  Troendle 
(Ref.  129).  in  a  recent  editorial,  note  that 
regardless  of  the  widespread  availability 
of  oral  vitamin  B12  preparations, 
patients  with  pernicious  anemia  or 
others  at  risk  of  vitamin  B12  deficiency 
should  be  diagnosed,  treated,  and 
monitored  by  a  physician. 

Several  experts  at  the  CDC's  recent 
meeting  on  surveillance  for  adverse 
effeds  of  increased  intakes  of  folate 
(Ref.  59)  commented  on  the  suggestion 
that  high  doses  of  vitamin  B12  be  added 
to  foods  and  supplements  fortified  with 
folic  acid  to  reduce  the  potential  for 
adverse  effects  in  persons  with  vitamin 
Bi2  deficiency.  One  expert  noted  that 
vitamin  B12  may  be  converted  into 
analogs,  some  of  which  may  have 
antivitamin  B12  activity,  in  the  presence 
of  certain  other  nutrients  (e.g..  vitamin 
C,  thiamin,  iron),  and  that  attempts  to 
fortify  with  vitamin  B12  would  require  a 
demonstration  that  the  vitamin  B12 
added  with  folic  acid  remained 
biologically  active  and  safe. 

At  (his  time.  FDA  is  not  proposing  to 
include  the  addition  of  vitamin  B12  to 
foods  fortified  with  folic  acid.  FDA 
requests  comments,  specifically  data,  on 
the  appropriateness,  potential 
effectiveness,  and  safety  of  use  of 
simultaneous  fortification  with  high 
levels  of  vitamin  B12  for  the  purpose  of 
possibly  minimizing  the  adverse  effects 
of  increased  folic  add  intakes.  FDA  will 
consider  such  comments  in  arriving  at 
a  final  rule  in  this  matter.  FDA  is 


proposing  in  separate  documents 
published  elsewhere  in  this  issue  of  the 
Federal  Register  that  standardized 
enriched  cereal-grain  products  be 
fortified  with  folic  acid  at  the  level  of 
140  Jig  folic  acid/100  g.  that  breakfast 
cereals  be  allowed  to  include  up  to  100 
Hg/serving.  and  that  dietary 
supplements  be  allowed  to  contain  up 
to  400  ^g  folic  acidy daily  dose  when 
labeled  without  reference  to  age  or 
physiologic  state.  While  the  agency 
believes  that  fortification  at  either  70  jig 
or  140  Jig  folic  acid/lOO  g  is  safe,  it  is 
proposing  to  require  140  jig/lOO  g  as  the 
folic  acid  fortification  level  because  this 
level  will  provide  a  better  opportunity 
for  a  larger  portion  of  the  target 
population  to  achieve  significantly 
increased  folate  intakes. 

The  results  of  FDA's  analysis  of  food 
fortification  options  show  that 
fortification  of  the  U.S.  food  supply 
alone  cannot  increase  daily  intakes  of 
folate  for  all  women  of  childbearing  age 
to  400  »ig/day  if  current  dietary  patterns 
are  continued  without  increasing  the 
potential  for  adverse  effects  in  nontarget 
segments  of  the  population.  Apparently 
some  women  (i.e..  "low  consumers")  in 
the  target  population  eat  such  small 
amounts  of  the  staple  foods  that  are 
candidates  for  fortification  that  no 
matter  how  high  the  fortification  levels 
are  set.  the  added  folic  acid  would  not 
reach  them.  The  inability  of  fortification 
alone  to  increase  the  intakes  of  all  target 
women  to  400  jig/day  was  recognized  by 
a  number  of  experts  who  consulted  with 
the  Folic  Acid  Subcommittee  at  its 
November  23  and  24.  1992  meeting. 

VL  Proposed  Requirements  for  Health 
Claims 

A.  Relationship  Between  Folate  and 
NTDS 

The  1990  amendments  required  FDA 
to  evaluate  the  topic  of  folic  acid  and 
NTD's  with  respect  to  its 
appropriateness  for  a  health  claim.  The 
term  "folic  add"  is  the  name  given  to 
the  parent  compound  of  the  folate 
vitamin  forms,  whereas  the  term 
"folates"  is  used  as  a  descriptor  for  the 
entire  group  of  folate  vitamin  forms  and 
includes  both  folic  acid  and  the 
folylpolyglutamates  found  in  foods.  In 
reviewing  the  scientific  evidence  on  the 
relationship  between  folate  and  NTD's. 
the  agency  noted  that  some  studies 
reported  effects  of  use  of  supplements  of 
folic  acid  in  combination  with  intakes  of 
food  folates,  while  other  studies 
reported  effects  of  dietary  intakes  of 
food  folates  alone.  Based  on  its  review 
of  these  studies,  the  agency  has 
tentatively  concluded  that  the  diet/ 
disease  relationship  is  more  correctly 


expressed  as  "folate  and  neural  tube 
defects"  rather  than  as  "folic  acid  and 
neural  tube  defects". 

Therefore.  FDA  is  proposing  in 
§  101.79  to  authorize  health  claims  on 
labels  or  in  labeling  of  foods  in 
conventional  form  or  dietary 
supplements  on  the  relationship 
between  folate  and  NTD's.  Proposed 
paragraph  §  101.79(a)(1)  defines  the 
disease  or  health-related  condition  that 
is  the  subject  of  the  claim.  NTD's  are    ^ 
rare  but  serious  birth  defects  that  can 
result  in  infant  mortality  or  serious 
disability.  The  birth  defects 
anencephaly  and  spina  bifida  are  the 
most  common  forms  of  NTD's  and 
account  for  about  90  percent  of  these 
defects.  These  defects  result  from  failure 
of  closure  of  the  covering  of  the  brain 
or  spinal  cord  during  early  embryonic 
development.  Because  the  neural  tube 
forms  and  closes  during  early 
pregnancy,  the  defect  may  occur  before 
a  woman  realizes  that  she  is  pregnant. 

Proposed  §  101.79(a)(2)  describes  the 
effect  of  folate  intake  on  the  risk  of 
NTD's.  FDA's  tentative  conclusion 
based  on  its  review  of  the  totality  of  the 
scientific  evidence  and  its  resolution  of 
safety  issues,  as  reflected  in  this  section 
of  the  regulation,  is  that  the  available 
data  show  that  folic  acid  alone  may 
reduce  the  risk  of  recurrence  of  NTD's 
when  given  at  high  levels  (i.e..  4  mg 
(4000  jig)/day  or  10  times  the  RDI)  to 
women  at  high  risk  of  such  a  recurrence. 
Additionally,  based  on  a  synthesis  of 
information  from  several  observational 
studies  that  reported  use  of 
multivitamins  containing  0  to  1.000  jig 
of  folic  acid,  the  PHS.  including  FDA. 
concluded  that  folic  add  intake  at  levels 
of  0.4  mg  (400  fig  or  100  percent  of  the 
RDI)/day  may  reduce  the  risk  of 
occurrence  of  NTD's  (Ref.  11).  PHS  also 
stated  that  a  reasonable  estimate  of  the 
expected  reduction  in  the  United  States 
is  50  percent. 

B.  Significance  of  the  Relationship 

Proposed  §  101.79(b)(1)  summarizes 
the  significance  of  appropriate  folate 
intake  relative  to  rediKtion  in  risk  of 
NTD's  in  the  general  U.S.  population 
and  within  the  total  dietary  context. 
This  paragraph  recognizes  that 
reduction  in  adverse  pregnancy 
outcomes,  such  as  birth  defects,  is  an 
important  public  health  goal.  Because 
most  NTD's  occur  in  women  without  a 
history  of  such  outcomes,  interest  in 
reducing  the  risk  of  first  occurrences  has 
been  very  high. 

In  the  United  Slates,  about  2.500  cases 
of  NTD's  occur  among  about  4  million 
annual  births  (i.e..  in  approximately  6  of 
10.000  live  births).  The  majority  of 
NTD's  are  isolated  defects  and 
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apparently  are  produced  by  a  number  of 
factors  (Ref.  12).  The  single  greatest  risk 
factor  is  a  personal  history  of  a 
pregnancy  aiTected  with  an  NTD  (Ref. 
12).  However,  about  90  percent  of 
infants  with  an  NTD  are  bom  to  women 
who  do  not  have  a  family  history  of 
these  defects  (Ref.  12). 

Proposed  §  101.79(b)(2)  identifies 
populations  at  risk  for  NTD's.  NTD's 
have  been  reported  to  vary  with  a  wide 
range  of  factors  including  genetics, 
geography,  socioeconomic  status, 
maternal  birth  cohort,  month  of 
conception,  race,  nutrition,  and 
maternal  health  including  maternal  age 
and  reproductive  history  (56  FR  60610). 
Women  with  a  close  relative  (i.e., 
sibling,  niece,  nephew)  with  an  NTD. 
with  insulin-dependent  diabetes 
mellitus.  and  with  seizure  disorders 
who  are  being  treated  with  valproic  acid 
or  carbamazepine  are  at  significantly 
increased  risk  compared  with  women 
without  these  characteristics  (Ref.  20). 
Rales  for  NTD's  also  vary  within  the 
United  States,  with  lower  rates  observed 
on  the  west  coast  than  on  the  east  coast 
(56  FR  60610).  Recent  data  from  State- 
based  birth  defects  surveillance  systems 
show  declining  trends  for  NTD's  in  the 
United  States  for  about  the  last  30  years 
(Ref.  18). 

In  proposed  §  101.79(b)(3).  FDA  notes 
that  PHS  (Ref.  11)  estimated  that  if  all 
women  of  childbearing  age  in  the 
United  States  who  are  capable  of 
becoming  pregnant  consumed  0.4  mg  of 
fohc  acid  aaily  throughout  their 
childbearing  years,  there  would  be 
about  a  50  percent  reduction  in  the 
number  of  infants  bom  with  NTD's  (i.e., 
a  reduction  from  about  2.500  annually 
to  about  1.250  annually).  The  protective 
effect  of  about  0.4  to  1  mg  of  folic  acid 
daily,  measured  by  the  reduction  in 
incidence  of  occurrence  of  NTD's,  has 
ranged  from  none  to  substantial  (Refs.  5, 
6. 9.  and  26).  Thus.  PHS  stated  that  a 
reasonable  estimate  of  the  expected 
reduction  in  the  United  States  is  50 
percent  (Ret  11). 

C  General  Bequirements 

The  agency  is  proposing  in 
§  101.79(c)(l}  to  require  that  to  bear  a 
health  claim  on  the  relationship 
between  folate  and  NTD's,  foods  must 
meet  the  general  requirements  for  health 
claims  in  §  101.14  (published  in  the 
Federal  Register  of  January  6. 1993  (58 
FR  2478),  except  for  the  requirement  in 
§  101.14(d)(2)(vii)  that  the  food  be 
"high"  in  the  subject  nutrient. 

Folate  is  ubiquitously  distributed 
among  many  foods  in  the  U.S.  food 
supply.  While  a  number  of  foods  (e.g.. 
some  legumes,  okra,  broccoh.  spinal, 
turnip  greens,  asparagus.  Brussels 


sprouts,  endive,  lentils)  contain  more 
than  80  ^g  of  foiate/serving.  the  great 
majority  of  foods  contain  folate  at  lower 
levels.  For  example,  oranges,  grapefruit, 
many  berries.  cabt>age,  lettuce,  com, 
cauliflower,  peas,  many  vegetable 
juices,  beets,  and  parsnips  contain  folate 
at  levels  of  40  to  80  ng/serving  (Ref. 
129). 

The  agency  is  concerned  that  if  it 
required  (in  accord  with 
§  101.14(d)(2)(vii))  that  the  food  contain 
20  percent  of  the  RDI  for  folate  (i.e..  80 
\ig)  or  more/reference  amount 
customarily  consumed,  many  good  food 
sources  of  folate  would  not  be  able  to 
qualify  to  bear  a  health  claim  without 
fortification.  The  current  dietary 
guidance  recommendations  of  five  or 
more  servings  of  fhiits  and  vegetables/ 
day,  and  six  or  more  servings  of  grain 
products/day.  if  followed,  would  likely 
result  in  daily  intakes  of  folates  of  0.4 
mg  or  more.  Thus,  use  of  a  qualifying 
criterion  consistent  with  that  used  to 
define  a  "good"  source  of  folate 
provides  for  an  amount  that  allows  a 
wide  variety  of  fhiits.  vegetables,  and 
grain  products  to  qualify  and  is 
consistent  with  current  dietary 
guidelines  for  general  dietary  patterns. 
Because  health  claims  on  foods  in 
conventional  food  form  are  required  to 
be  made  within  the  context  of  a  daily 
diet,  and  because  FDA  has  proposed  a 
similar  requirement  for  health  claims  for 
dietary  supplen>ents.  it  seems  contrary 
to  the  intent  of  the  1990  amendments  to 
set  requirements  that  would  essentially 
limit  a  health  claim  to  fortified  foods  or 
dietary  supplements  and  to  a  relatively 
few  fruits  and  vegetables.  Accordingly. 
FDA  is  proposing  in  §  101.79(c)(1)  and 
(c)(2)(ii)  that  foods  may  bear  a  folic  acid 
health  claim  if  they  contain  10  percent 
or  more  of  the  RDI  for  folic  add/ 
reference  amount  customarily 
consumed  (i.e..  must  meet  the  definition 
for  a  "good  source"  claim  in  §  101.54). 
(Ref  129). 

The  general  requirements  for  health 
claims  in  §  101.14.  among  other  things, 
prohibit  a  heahh  claim  if  any  of  the 
specified  disquaHfying  nutrient  levels 
are  exceeded.  This  requirement  ensures 
that  folic  acid/NTD  health  claims  will 
not  appear  on  foods  that  contain 
amounts  of  fat.  saturated  fet,  cholesterol, 
or  sodium  that  may  increase  the  risk 
from  the  total  diet  of  a  disease  or  heahh- 
related  condition.  A  thorough 
discussion  of  the  criteria  for  identifying 
risk  nutrients  and  the  levels  of  these 
nutrients  allowed  in  foods  that  bear 
health  claims  is  found  in  the  preamble 
to  the  final  rule  on  general  principles  for 
heahh  claims  (58  FR  2478). 


D.  Specific  Requirements 
1.  Relationship  Statement 

In  §  101.79(c)(2).  the  agency  is 
proposing  to  require  that  the  claim  on 
the  relationship  of  folate  and  NTD's 
state  that  women  who  are  capable  of 
becoming  pregnant  and  who  consume 
adequate  folate  daily  may  reduce  their 
risk  of  having  a  pregnancy  affected  by 
spina  bifida  or  other  NTD's. 

The  agency  is  proposing  to  require 
that  the  claim  specifically  relate 
adequate  intake  of  folate  during  the 
childbearing  years  to  reduced  risk  of 
NTD's  (proposed  §101.79(c)(2)(i)(Aj). 
This  proposed  action  is  consistent  with 
observational  data  (Refs.  6. 6,  and  26) 
showing  that  adequate  intake  of  folate 
during  the  childbearing  years  may 
reduce  the  risk  of  occurrence  of  such 
birth  defects. 

The  agency  considered  the  use  of 
synonyms  for  "folate"  and  the  need  to 
aid  consumers  in  understanding  this 
nutrient.  The  agency,  therefore,  has 
provided,  in  proposed  §  101.79(2)(iMB), 
for  the  use  of  synonyms  and  for 
additional  description  of  this  term 
through  use  of  phrases  such  as  "folate." 
"folic  acid,"  "folacin,"  "folate,  a  B 
vitamin,"  "folic  acid,  a  B  vitamin."  or 
"folacin,  a  B  vitamin.  "  The  terms 
"folate"  and  "folacin"  are  generic 
descriptors  for  compounds  that  have 
nutritional  properties  and  chemical 
structures  similar  to  those  of  folic  acid 
(Ref.  NAS).  The  terms  "folate"  and 
"folacin"  are  allowable  synonyms  under 
§  101.9  and  proposed  §  101.36.  The  term 
"folic  add"  is  speciftcaily  used  in  the 
PHS  recommendation  (Ref.  11).  and  by 
allowing  use  of  this  term,  the  PHS 
recommendation  can  be  quoted  directly 
on  the  label,  if  all  other  requirements  for 
the  health  claim  are  met.  The  use  of  the 
descriptive  term,  "a  B  vitamin,"  in 
conjunction  with  "folate,"  "folacin,"  or 
"folic  acid,"  is  commonly  used  in  lay 
information  for  consumers  and  may  be 
usefol  for  consumers  in  indicating  the 
nutritive  role  of  folate. 

The  agency  considered  whether 
women  might  be  confused  or  not 
understand  the  term  "neural  tube 
defect"  and  has  provided  in  proposed 
§  101.79(c)(2)(i)(C)  for  some 
qualification  of  this  term  through  use  of 
phrases  such  as  "the  birth  defect  spina 
bifida."  "the  birth  defects  spina  bifida 
and  anencephaly,"  "spina  bifida  and 
anencephaly.  birth  defects  of  the  brain 
or  spinal  cord."  Although  a  phrase  like 
"reduce  the  risk  of  serious  birth  defects" 
might  be  simpler,  the  agency  is 
concerned  that  if  a  claim  were  to  stale 
in  general  tenns  that  "folic  add  may 
reduce  the  risk  of  serious  birth  defects," 
women  would  be  misled  into  beUevii^g 
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that  folic  acid  would  reduce  their  risk 
of  other  serious  birth  defects,  and  that 
they  might  consequently  fail  to  consider 
other  risk  factors  for  birth  defects  (e.g., 
use  of  alcohol,  drugs). 

The  agency  is  proposing  to  allow,  as 
one  option,  reference  to  simply  "the 
birth  defect  spina  bifida"  because  that  is 
the  most  common  NTD  in  the  United 
States  for  which  some  protective  effect 
of  folate  has  been  demonstrated  (Refs.  5, 
6,  7.  and  26).  However,  because  the 
protective  effect  of  folate  has  been 
shown  for  both  spina  bifida  and 
anencephaly.  both  terms  may  be  used. 
The  agency  considers  that  the  optional 
use  of  the  descriptive  phrase,  "birth 
defects  of  the  brain  or  spinal  cord" 
could  be  useful  to  consumers  in  better 
understanding  the  nature  of  the  NTD    ■ 
and  in  differentiating  this  birth  defect 
from  others  such  as  heart  defects. 

2.  Multifactorial  Nature 

In  §  101.79(c)(2)(i)(D).  FDA  is 
proposing  to  require  that  the  claim 
contain  a  statement  that  NTD's  are 
multifactorial  in  origin.  The  general 
requirements  for  health  claims  for  foods 
in  conventional  food  form  (§  101.14), 
which  FDA  has  proposed  to  apply  to 
health  claims  for  substances  in  dietary 
supplements,  provide  that  where  factors 
other  than  dietary  intake  of  the 
substance  affect  \he  relationship 
between  the  substance  and  disease  or 
health-related  condition.  FDA  may 
require  that  such  factors  be  addressed  in 
the  health  claim. 

NTD's  have  many  causes,  some  of 
which  are  not  related  to  folate  status. 
The  single  greatest  risk  factor  currently 
recognized,  as  stated  above,  is  a 
personal  history  of  an  NTD  defect- 
affected  pregnancy. 

3.  Prevalence 

In  §  101.79(c)(2)(i){E).  the  agency  is 
proposing  to  require  that  the  health 
claim  provide  information  that  NTD's. 
while  not  of  high  prevalence  in  the 
United  States  are  very  serious  birth 
defects.  Because  the  affected  population 
is  few  in  number  and  not  readily 
identifiable,  FDA  is  proposing  to  require 
such  information  to  prevent  women 
from  being  misled  into  believing  that 
f>nD"s  are  very  common  birth  defects,  or 
that,  lacking  a  personal  or  family  history 
of  such  defects,  their  risk  of  having  a 
pregnancy  affected  with  such  a  birth 
defed  is  very  high.  The  prevalence  of 
NTD's  in  the  United  States  is  currently 
about  6/10,000  live  births,  or  about 
2.500  cases/year.  In  addition,  there  may 
be  no  effect  of  periconceptional  use  of 
folic  acid  in  areas  of  low  prevalence  or 
in  areas  where  other  factors  are 
contributing  to  an  increased  prevalence. 


Such  a  statement  is  consistent  with 
scientific  evidence  that  shows  that  in  an 
area  of  low  prevalence  of  NTD's  in  the 
United  States,  women  who  consumed 
folate  from  multivitamins  or  fortified 
cereals  did  not  have  a  lower  risk  of 
having  an  NTD-affected  pregnancy  than 
did  women  who  did  not  (Ref.  7). 

Examples  of  the  statements  that  the 
agency  is  proposing  to  require  are  "Such 
birth  defects,  while  not  widespread,  are 
very  serious."  or  "*  *  *  birth  defects 
•  •  *  that,  while  not  widespread,  are 
very  serious." 

4.  Reduction  in  Risk 

In  §  101.79(c)(2)(i)(F).  the  agency  is 
proposing  to  require  that  the  claim 
contain  a  statement  that  some  but  not  all 
women  may  benefit  from  adequate 
intakes  of  folic  acid.  Such  a  statement 
is  consistent  with  estimates  provided 
with  the  findings  in  the  PHS 
recommendation  that  about  half  of 
NTD's  (about  1.250  annually)  could  be 
prevented  if  all  women  of  childbearing 
age  in  the  United  States  who  are  capable 
of  becoming  pregnant  consumed  0.4  mg 
of  folic  acid  daily  throughout  their 
childbearing  years.  Such  a  statement  is 
necessary  to  prevent  the  claim  from 
misleading  women  to  believe  that  use  of 
folic  acid  will  prevent  all  occurrences  of 
NTD's. 

The  agency  is  also  proposing  in  this 
section  that  the  claim  not  attribute  any 
specific  degree  of  reduction  in  risk  of 
NTD's  to  maintaining  £m  adequate  folate 
intake  throughout  the  childbearing 
years. 

5.  Safe  Upper  Limit  of  Intake 

As  discussed  above,  a  comment 
received  following  the  November  23  and 
24. 1993  Folic  Acid  Subcommittee 
meeting  suggested  that  any  health 
claims  related  to  folic  acid  and  NTD's 
should  be  balanced  by  a  warning 
statement  that  increased  intakes  of 
folate  may  increase  the  frequency  of 
irreversible  neurologic  damage  from 
vitamin  B12  deficiency,  and  that  among 
African-American  and  Hispanic 
females,  folic  acid  fortification  or 
supplementation  is  likely  to  do  more 
harm  than  good.  The  agency  recognizes 
that  for  some  groups  in  the  population 
(see  safety  discussion  above),  there  may 
be  certain  risks  attendant  upon 
increased  consumption  of  folic  acid.  At 
the  present  time,  the  potential  adverse 
effect  that  has  been  most  extensively 
documented  is  that  of  the  activity  of 
increased  intakes  of  folate  in  masking 
the  anemia  of  vitamin  B12  deficiency 
while  irreversible  neurologic  damage 
progresses. 

In  recognition  of  comments  and  safety 
concerns  discussed  above,  FDA.  in 


§  101.79(c)(2)(F).  is  proposing  to  require 
a  statement  on  both  fortified  foods  in 
conventional  food  form  and  on  dietary 
supplements  that  contain  more  than  25 
percent  of  the  RDI  (i.e..  more  than  100 
Hg/reference  amount  customarily 
consumed  or,  for  supplements,  per  unit) 
about  the  maximum  safe  daily  limit  for 
folate  consumption.  Such  a  statement  is 
necessary  to  prevent  the  claim  from 
being  misleading  regarding  potential 
risks  from  excessive  intakes.  As  stated 
above,  the  safe  intake  limit  is  1  mg/day. 
A  fortified  food  that  contains  more  than 
100  ^g/serving  contributes  more  than  25 
I>ercent  of  the  RDI  and  more  than  10 
percent  of  the  daily  limit.  Consumption 
of  such  foods  should  be  monitored  by 
the  consumer,  so  that  they  will  not  be 
consistently  or  significantly  exceeding 
the  daily  limit.  An  example  of  the 
statement  FDA  is  proposing  to  require 
is:  "Folate  consumption  should  be 
limited  to  250  percent  of  the  DV  (i.e..  to 
1.000  Mg  per  day)." 

The  agency  is  not  proposing  to  require 
that  this  statement  be  included  in 
claims  on  the  relatively  small  number  of 
conventional  foods  that  contain  more 
than  100  (ig  of  folic  acid  without 
fortification  (e.g.,  dark  green  leafy 
vegetables,  certain  legumes).  The  agency 
believes  that  there  is  no  need  for  the 
consumer  to  monitor  intakes  of  these 
foods  because  their  folate  content 
consists  of  reduced 
pteroylpolyglutamates  whose 
bioavailability  is  generally  considered 
lower  than  that  of  the  folic  acid  (i.e., 
pteroylmonoglutamate)  added  as  a 
fortificant  to  foods. 

6.  Limitation  on  the  Claim 

In  §  101.79(c)(2)(i)(H).  the  agency  is 
proposing  that  a  health  claim  not  state 
that  a  specified  amount  of  folate  is  more 
effective  in  reducing  the  risk  of  NTD's 
than  a  lower  amount  (e.g..  100  ^ig).  This 
proposed  requirement  is  consistent  with 
data  showing  that  reduction  in  risk  of 
NTD's  has  been  associated  with  general 
dietary  improvement  (which  is  assumed 
to  increase  folate  intake  by  unspecified 
amounts). 

7.  Identifying  Sources  of  Folate 

In  §  101.79(c)(2)(ii)(B).  the  agency  is 
proposing  to  require  that  health  claims 
relating  folate  and  NTD's  identify 
sources  of  folate  by  stating  that  adequate 
amounts  of  folate  may  be  obtained  by 
making  specific  dietary  choices  of 
folate-rich  foods,  as  well  as  through  use 
of  dietary  supplements  or  fortified 
breakfast  cereals.  Several  studies  have 
shovvTi  that  among  women  with  a  prior 
NTD-affected  pregnancy  who  improved 
their  poor  diets  to  diets  with  adequate 
intakes  of  all  nutrients  in  a  subsequent 
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pregnancy,  there  was  a  50  percent 
reduction  in  recurrence  of  NTD's  (Ref. 
9).  In  addition,  several  studies  have 
shown  that  among  nonusers  of 
supplements,  significant  gradients  (i.e., 
trends)  in  reduction  in  risk  of  NTD's  are 
associated  with  increased  intakes  of 
folate  and  other  nutrients  (Refs.  8  and 
26).  One  study  has  shown  that  among 
nonsupplement  users,  diets  providing 
more  than  100  )ig/day  of  folate  are 
associated  with  reduced  risk  of  NTD's 
(Ref.  6).  Thus,  the  agency  has  tentatively 
concluded  that  claims  that  fail  to  reveal 
that  adequate  amounts  of  folate  can  be 
obtained  through  attention  to  dietary 
choices  would  be  misleading. 

Examples  of  the  statements  that  the 
agency  is  proposing  to  require  to  a.ssist 
women  in  maJdng  dietary  choices  are: 
"Women  *  *  *  should  choose  well- 
balanced  diets  that  include  2  to  4 
servings  per  day  of  fruits  (including 
citrus  fruits  and  juices),  3  to  5  servings 
of  vegetables  (including  dark  green  leafy 
vegetables  and  legumes).  6  to  11 
servings  of  enriched  grain  products 
(such  as  breads,  rice,  and  pa.sta)  and 
fortified  cereals  throughout  their 
childbearing  years.  Such  diets  provide 
many  essential  minerals  and  vitamins, 
including  folate.  Women  who  do  not  eat 
well  balanced  diets  or  who  may  be 
concerned  about  their  diets  may  choose 
to  obtain  folate  from  dietary 
supplements;"  or  "Adequate  amounts  of 
folate,  a  B  vitamin,  can  be  obtained  from 
diets  rich  in  fruits,  including  citrus 
fruits  and  juices,  vegetables,  including 
dark  green  leafy  vegetables  and  legumes, 
enriched  grain  products,  including 
breads,  rice,  and  pasta,  fortified  cereals, 
or  from  a  dietary  supplement;"  or 
"Adequate  amounts  of  folate,  a  B 
vitamin,  can  be  obtained  bom  diets  rich 
in  fruits,  dark  green  leafy  vegetables  and 
legumes,  enriched  grain  products, 
fortified  cereals,  or  from  a  dietary 
supplement." 

8.  Nutrient  Availability 

Benefits  of  folate  intake  from  food  in 
conventional  food  form  and  from 
dietary  supplements  can  only  be 
obtained  if  the  folate  is  available  for 
metabolism  by  the  body.  As  discussed 
above,  the  bioavailabihty  of  folates  in 
foods  ranges  from  approximately  25  to 
75  percent,  depending  upon  a  variety  of 
factors  that  are  incompletely  understood 
(Ref.  114).  The  majority  of  food  folates 
occiu-  as  reduced  folylpolyglutamates 
and  must  be  cleaved  by  intestinal 
conjugase  before  absorption.  Folate 
utiUzation  xaay  be  reduced  under 
conditioDs  that  inhibit  cooiugase 
activity  aid  by  natural  oonjugase 
inhibitors  found  in  certain  foods  (Re£ 
114).  Hotvever,  there  are  not  enough 


data  on  factors  in  specific  foods  or 
components  of  foods  that  affect  folate 
bioavailabihty  for  FDA  to  determine 
conditions  under  which  a  health  claim 
for  folate  in  foods  would  be  misleading 
because  the  folate  was  not  assimilable. 
On  the  other  hand,  crystaUine  folic  add 
is  generally  considered  to  have  a 
bioavailability  greater  than  that  of  food 
folates  because  it  is  in  the 
monogiutamate  form  and  does  not  have 
to  be  clea\'ed  by  intestinal  conjugases 
(Ref.  114). 

A  dietary  supplement  that  contains 
folate  that  does  not  disintegrate  and 
dissolve  clearly  does  not  provide  the 
nutrient  in  an  assimilable  form.  Thus,  a 
claim  for  such  a  dietary  supplement 
would  be  misleading  because  the 
supplement  would  not  provide  the 
nutrient  that  is  the  subject  of  the  heahh 
claim. 

Dietary  supplements  can  be 
formulated  in  a  maimer  that  prevents 
rapid  dissolutini  and  disintegration, 
thereby  preventirig  subsequent 
absorption  of  the  nutrients  they  contain. 
Accordingly,  FDA  is  proposing  in 
§  101.79(c)(2MiiKC)  to  require  that 
dietary  supplements  that  contain  folate 
and  that  bear  a  heehh  claim  meet  the 
United  States  Pharmacopeia  CU.S.P.) 
standards  for  disintegration  and 
dissolution. 

However,  when  U.S.P.  standards  do 
not  exist,  the  agency  recognizes  the 
need  for  an  ahemative  method  of 
establishing  the  bioavailability  of  the 
nutrients  in  dietary  supplements  under 
the  conditions  of  use  stated  on  the 
product  label.  FDA  is  proposing  that 
demonstrations  of  bioavailability  in 
human  or  animal  studies  when 
conducted  under  the  conditions  of  use 
stated  on  the  product  label  (i.e.,  fed  as 
an  intact  tablet,  not  crushed)  will  fulfill 
this  requirement.  Thus,  proposed 
§  101.79(c)(2KiiMC)  provides  that  if 
there  are  no  applicable  U.S.P.  standards, 
the  folate  in  the  dietary  supplement 
shall  be  shown  to  be  bioavailable  under 
the  conditions  of  use  stated  on  the 
product  label. 

9.  Prohibition  of  Claims  on  Fortified 
Products  That  Ckmtain  More  than  100 
Percent  of  the  RDI  for  Vitamins  A  and 
D 

The  agency  is  aware  that  folate  is 
of\en  combined  with  other  nutrients, 
particularly  vitamins  and  minerals,  in 
dietary  supplement  fbrmulatians.  in 
li^  of  the  expectation  that  the 
presence  of  a  health  claim  on  the  label 
of  such  products  is  likely  to  encourage 
the  intake  of  these  products,  FDA  is 
concerned  that  some  coDsumers  may  try 
to  increase  their  folate  intake  tluoo^ 
the  use  of  multiple  doses  of  fortified 


products  or  vitamin  supplements.  The 
agency  is  concerned  that  for  some 
fortified  products  that  contain  both 
folate  and  vitamin  A  or  vitamin  D, 
consumers  could  be  exposed  to 
excessive  vitamin  A  or  vitamin  D 
intakes  in  their  attempts  to  obtain 
in'creased  amounts  of  folate. 

h  is  widely  recognized  that  vitamin  A 
in  excessive  amounts  is  teratogenic  (Ref. 
15).  A  high  incidence  (greater  than  20 
percent)  of  spontaneous  abortions  and 
of  birth  defects,  including 
malformations  of  the  cranium,  face, 
heart,  thymus,  and  central  nervous 
system,  have  been  observed  in  the 
fetuses  of  women  ingesting  therapeutic 
doses  (0.5  to  1.5  mg/kilogram)  of  13-ci»- 
retinoic  acid  (isotretinoin)  during  the 
first  trimester  of  pregnancy,  and  large 
daily  doses  of  retinyl  esters  or  retinol  (> 
6,000  retinol  equivalents  or  20,000 
International  Units  (lU))  may  cause 
similar  abnormalities  (Ref.  15). 

Vitamin  D  is  potentially  toxic,  with 
effects  of  excessive  intakes  including 
hjrpercaloemia  and  hypercalduria  (Ref. 
15).  Although  the  toxic  level  of  vitamin 
D  has  not  been  established  for  all  ages, 
consumption  of  as  little  as  1.800  lU  of 
cholecalciferol/day  has  been  associated 
with  signs  of  hypervitaminosis  in  young 
children  (Ref.  15).  The  toxic  level  of 
vitamin  D  may  in  some  cases  be  only  5 
times  the  RDA  (Ref.  IS). 

The  1991  CDC  recommendation  for 
increased  intake  of  folate  by  women 
with  a  history  of  an  NTD-affected 
pregnancy  warned  against 
overconsumption  of  multivitamins 
because  of  the  potential  for  excessive 
intakes  of  vitamins  A  and  D  from  such 
preparations  (Ref.  11).  In  addition, 
recent  recommendations  in  Canada  for 
women  of  childbearing  age  regarding 
folic  acid  and  NTD's  included 
consideration  of  the  teratogenicity  of 
high  levels  of  vitamin  A  (I^f.  56). 

Based  on  this  information,  FDA 
tentatively  concludes  that  to  prevent 
folate  health  claims  from  inadvertently 
encouraging  excessive  intakes  of 
vitamins  A  end  D,  it  is  necessary  to 
prohibit  the  health  claim  for  folate  on 
supplement  formulations  that  contain 
more  than  100  percent  of  the  REM  of 
vitamin  A  and  vitamin  D.  Therefore, 
FDA  is  proposing  in  §  101.79(c)(2)(iii) 
that  the  health  claim  be  prohibited  on 
foods  in  conventional  food  form  and  on 
dietary  supplements  that  contain  more 
than  100  percent  of  the  RDI  for  vitamin 
A  or  vitamin  D.  Educational  materials 
regarding  increasing  intake  of  folate  to 
reduce  the  risk  of  NTD's  should  include 
precautionary  information  about 
excessive  intakes  of  vitamins  A  and  D. 
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10.  Nutrition  Labeling— Requirement 
that  Nutrition  Labeling  Be  Provided  for 
Foods  and  Supplements  Bearing  Health 
Claims 

FDA  is  proposing  to  require  in 
tj  101.79(t)(2)(iv)  that  the  nutrition  label 
of  any  food  that  bears  a  health  claim  on 
folate  and  neural  tube  defects  include* 
information  about  the  folate  content  of 
the  food.  This  proposed  requirement  is 
consistent  with  §  101.9{c)(8)(ii).  which 
states  that  the  declaration  of  vitamins 
and  minerals  on  the  nutrition  label  shall 
include  any  of  the  vitamins  and     • 
minerals  listed  in  §  101.9(c)(8)(iv)  when 
a  claim  is  made  about  them,  and  with 
proposed  §  101.36(b)(3).  which  requires 
a  listing  of  any  vitamin  or  mineral  listed 
in  §  101.9(c)(8)(iv)  that  is  present  in  the 
product.  FDA  also  sets  forth  in  proposed 
§  101.79(c){2)(iv)  how  the  information 
on  folate  content  is  to  be  presented.  The 
agency  is  doing  so  in  the  interest  of 
clarity. 

E.  Optional  Health  Claim  Information 

Consistent  with  general  requirements 
for  health  claims  (21  CFR  101.14).  FDA 
is  proposing  optional  information  that 
may  be  included  in  the  health  claim. 
The  agency  is  proposing  to  permit 
manufacturers,  in  addition  to  including 
the  fact  that  risk  of  NTD's  is 
multifactorial,  to  specifically  identify 
other  risk  factors  for  NTD's 
(§  101.79(c)(3)(i)).  Although  not 
identified  in  the  regulation,  specific 
examples  of  other  risk  factors  might 
include  a  personal  history  of  such  a 
de|^t,  maternal  diabetes  mellitus.  use 
of  the  antiepileptic  drug  valproic  acid, 
maternal  febrile  illness,  or  a  close 
relative  (sibling,  niece,  nephew)  with  an 
NTD. 

The  agency  is  also  proposing  to 
permit  the  claim  to  include  statements 
from  paragraphs  (a)  and  (b)  of  §  101.79 
that  summarize  the  relationship 
between  folic  acid  and  NTD's  and  the 
significance  of  the  relationship 
(proposed  §  101.79(c)(3)(ii)).  The 
proposed  provision  excludes  from  these 
permitted  statements  information 
specifically  prohibited  from  the  claim. 
This  exception  is  consistent  with  the 
proposed  prohibition  in  §101.79(c)(i)(F) 
against  statements  that  give  specific 
degrees  of  reduction  in  risk  of  NTD's. 

Proposed  paragraph  (a)(2)  on  the 
relationship  between  folic  acid  and 
NTD's  includes  a  statement  that  a 
reasonable  estimate  of  the  expected 
reduction  in  NTD's  incidence  in  the 
United  States  is  50  percent.  This  50 
percent  estimate  is  based  on 
observational  studies  that  showed 
reductions  in  risk  from  none  to 
substantial  (Ref.  11),  is  population- 


based,  and  does  not  apply  to  the 
reduction  in  risk  for  an  individual.  FDA 
believes  that  while  the  statement  is 
appropriate  in  the  context  in  which  it  is 
presented  in  paragraph  (a)(2).  it  could 
be  misleading  to  consumers  in  food 
label  as  part  of  a  health  claim.  It  is 
unlikely  that  a  label  statement  about  a 
50  percent  reduction  in  incidence  could 
be  properly  qualified  on  a  food  label  so 
that  it  would  not  incorrectly  imply  a  50 
percent  reduction  in  risk  to  the 
individual. 

Available  data  clearly  show  that  the 
single  greatest  risk  factor  for  an  NTD- 
affected  pregnancy  is  a  personal  history 
of  the  defect.  The  agency  tentatively 
concludes  that  a  statement  that  women 
with  a  history  of  an  NTD  pregnancy 
should  consult  their  physicians  or 
health  care  providers  before  becoming 
pregnant  would  encourage  them  to 
obtain  medical  guidance  and  thus 
decrease  their  possibility  of  a  recurrence 
of  another  NTD-affected  pregnancy.  The 
agency  is  proposing  to  permit  such  a 
statement  as  a  part  of  the  health  claim 
(proposed  §  101.79(c)(3)(iii)). 

The  agency  is  also  proposing  to 
include  as  optional  information  in  the 
health  claim  a  statement  that  the  target 
folate  intake  goal  is  the  RDI  level  of  400 
Hg/day  and  not  to  require  that  this 
information  be  included  as  part  of  the 
claim  (proposed  §  101.79(i)(3)(iv)). 

Following  the  April  1993  Folic  Acid 
Subcommittee  meeting,  an  expert 
speaker  commented  that  the  400  ng/day 
dose  of  folic  acid  was  an  artificial  goal. 
The  expert  noted  that  there  are  no  data 
demonstrating  that  400  ^g/day  is  the 
required  amount,  and  that  there  are  data 
to  suggest  that  this  amount  is  more  than 
is  required  to  reduce  the  risk  of  NTD's. 
The  expert  noted  further  that  if  400  jig/ 
day  were  required,  little  or  no  impact 
(with  respect  to  reduction  in  risk  of 
NTD's)  should  have  been  seen  in  those 
studies  that  looked  at  diet  because  daily 
dietary  intakes  of  folate  are  generally 
below  400  Jig.  Studies  by  Werler  et 
al..(Ref.  26).  Bower  and  Stanley  (Ref.  8). 
Laurence  (Ref.  9).  and  Milunsky  et  al. 
(Ref.  6),  all  have  suggested,  however, 
that  there  are  pronounced  effects  from 
levels  of  dietary  folate  lower  than  400 
jig/day. 

In  its  January  6, 1993  final  rule,  the 
agency  noted  that  a  number  of  studies 
have  shown  significant  effects  of  diet  in 
reducing  risk  of  NTD's.  The  findings  of 
these  studies  are  listed  in  Table  3.  These 
studies  suggest  the  potential  efficacy  of 
lower  doses  of  folate  in  reducing  the 
risk  of  NTD's.  and  the  benefits  of  overall 
dietary  improvement  for  women  during 
their  childbearing  years.  Some  studies 
(Refs.  6  and  26)  have  shown  significant 


risk  reduction  at  folate  intakes  well 
below  400  jig/day. 

However,  because  the  PHS 
recommends  a  400  jig/day  intake,  the 
RDI  is  400  Mg.  and  the  Folic  Acid 
Subcommittee  supported  the  400  »ig/day 
intake  goal,  the  agency  believes  that  it 
may  be  helpful  to  some  consumers  if  the 
health  claim  for  folate  were  to  include 
information  that  the  RDI  of  400  >ig/day 
is  the  target  intake  goal. 

F.  Model  Health  Claims 

FDA  is  providing  examples  of  model 
claims  that  meet  the  proposed 
requirements  in  proposed  §  101.79(d). 
The  agency  is  including  these  model 
claims  to  assist  manufacturers  in 
formulating  an  appropriate  claim. 

G.  Effective  Date 

FDA  is  proposing  that  for  fortified 
foods,  the  regulation  authorizing  a 
health  claim  on  folate  and  NTD's 
become  effective  on  the  effective  date 
for  the  amendment  to  the  folic  acid  food 
additive  regulation.  In  the  final  rule  on 
a  health  claim  for  folic  acid  and  NTD's 
on  January  6, 1993  (58  FR  2606).  FDA 
noted  that  it  could  not  allow  a  health 
claim  on  this  topic  area  until  issues  of 
safe  use  could  be  resolved.  FDA,  at  that 
time,  was  concerned  that  a  health  claim 
could  motivate  manufacturers  to 
increase  fortification  of  foods  in  order  to 
qualify  for  health  claims,  and 
consumers  could  also  increase  use  of 
foods  bearing  a  health  claim.  Taken 
together,  these  two  events  could  result 
in  potentially  high  intakes  of  folic  acid 
for  which  safety  was  an  issue. 

In  this  document.  FDA  has  tentatively 
concluded  that  by  amending  its  food 
additive  regulation  for  folic  acid,  it  can 
ensure  that  a  health  claim  for  folate  and 
NTD's  can  be  safely  implemented. 
However,  because  the  safe  use  of  the 
health  claim  is  based  on  the  concurrent 
implementation  of  the  amendment  to 
the  folic  acid  food  additive  regulation. 
FDA  is  proposing  that  the  health  claim 
regulation  not  become«ffective  until  the 
food  additive  amendment  is  effective. 

On  the  other  hand,  because  of  the 
significance  of  the  information  provided 
in  the  health  claim,  and  because  of  the 
absence  of  an  issue  about  the  safe  level 
of  use  of  folate  in  foods  that  naturally 
contain  this  nutrient  and  in  dietary 
supplements.  FDA  is  proposing  that 
§  101.79  would  become  effective  for 
these  foods  30  days  after  the  date  of 
publication  of  this  final  rule. 

VIL  Comments 

Interested  persons  may,  on  or  before 
December  13. 1993.  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
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proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

During  the  comment  period  on  this 
and  the  two  related  documents  on  folic 
acid,  the  agency  intends  to  convene  the 
Folic  Acid  Subcommittee  and  the  Food 
Advisory  Committee  for  a  discussion  of 
the  issues  raised  in  the  documents.  FDA 
also  intends  to  request  comments  from 
the  experts  who  participated  in  its 
November  23  and  24.  1992,  meeting  of 
its  Folic  Acid  Subcommittee.  The 
agency  will  make  these  comments  and 
the  views  of  the  committees  available 
for  public  review  and  comment  as  part 
of  this  rulemaking  immediately  after  the 
Advisory  Committee  meeting  is  held.  In 
addition,  FDA  will  endeavor  to  have 
copies  of  the  transcripts  of  the  Folic 
Acid  Subcommittee  and  Fockl  Advisory 
Committee  meetings  available  as 
quickly  as  possible  as  well. 

VIII.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  t)eseen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  Because 
the  agency  is  taking  three  actions 
involving  folic  acid,  and  the  net  effect 
of  these  actions  is  likely  to  increase  the 
usage  of  folic  acid,  one  environmental 
assessment  has  been  prepared  which 
considers  all  three  agency  actions. 

IX.  Economic  Impact 

FDA  has  examined  the  economic 
implications  of  the  proposed  rule  as 
required  by  the  Regulatory  Flexibility 
Act  and  Executive  Order  12291.  The 
Regulatory  Flexibility  Act  requires 
regulatory  relief  for  small  business 
where  feasible.  Executive  Order  12291 
compels  agencies  to  use  cost-benefit 
analysis  as  a  component  of 
decisionmaking,  where  permitted  by 
law.  The  agency  finds  that  this  proposed 
rule  is  not  a  major  rule  as  defined  by 
Executive  Order  12291.  In  compliance 
with  the  Regulatory  Flexibility  Act  (Pub. 
L.  95-354).  FDA  certifies  that  the 
proposed  rule  will  not  have  a  significant 


impact  on  a  substantial  number  of  small 
businesses. 

The  agency  is  proposing  to  authorize 
health  claims  for  folate  and  NTD's. 
Because  no  products  are  currently 
making  heakh  claims  concerning  folate 
and  NTD's.  the  proposed  rule  will  not 
adversely  affect  any  labels  currently 
being  used.  FDA  believes  that  there  are 
no  costs  associated  with  the  proposed 
rule. 

The  allowance  of  a  health  claim  for 
folate  and  NTD's  will,  to  the  extent  that 
folate  health  claims  appear  on  products 
and  to  the  extent  that  consumers  read 
and  understand  that  health  claim,  result 
in  an  unquantifiable  benefit  in  terms  of 
the  education  of  consumers  about  the 
relationship  between  folate,  diet,  health, 
and  NTD's.  Folate  health  claims  may 
result  in  increased  demand  for  products 
containing  this  nutrient.  An  increase  in 
consumption  of  products  containing 
folate  is  likely  to  result  in  health 
benefits  in  terms  of  fewer  NTD's. 
However,  FDA  is  not  able  to  estimate 
the  number  of  products  that  will  bear 
health  claims  or  the  effect  that  folate 
health  claims  will  have  on  consumer 
demand  for  products  containing  folic 
acid.  FDA  requests  comment  on  these 
factors. 
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List  of  Subiects  in  21  CFR  Part  101 

Food  labeling,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Dnjg,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  101  be  amended  as  follows: 

PART  101— FOOD  LABEUNG 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  Sees.  4.  5. 6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C  1453. 
1454. 1455):  sees.  201.  301,  402,  403.  409. 
701  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  use.  321.  331.  342.  343.  348,  371). 

§101.71    [Amended] 

2.  Section  101.71  Health  claims: 
claims  not  authorized  is  amended  by 
removing  paragraph  (c)  and  by 
redesignating  paragraphs  (d)  through  (0 
as  (c)  through  (e),  respectively. 

3.  New  §  101.79  is  added  to  subpart  E 
to  read  as  follows: 

§101.79    Health  claims:  folate  and  neural 
tutM  defects. 

(a)  Relationship  between  folate  and 
neural  tube  defects — (1)  Definition. 
Neural  tube  defects  are  serious  birth 
defects  of  the  brain  or  spinal  cord  that 
can  result  in  infant  mortality  or  serious 
disability.  The  birth  defects 
anencephaly  and  spina  biHda  are  the 
most  common  forms  of  neural  tube 
defects  and  account  for  about  90  percent 


of  these  defects.  These  defects  result 
from  failure  of  closure  of  the  covering  of 
the  brain  or  spinal  cord  during  early 
embryonic  development.  Because  the 
neural  tube  forms  and  closes  during 
early  pregnancy,  the  defect  may  occur 
before  a  woman  realizes  that  she  is 
pregnant. 

(2)  Relationship.  The  available  data 
show  that  diets  adequate  in  folate  may 
reduce  the  risk  of  neural  tube  defects. 
The  strongest  evidence  for  this 
relationship  comes  from  an  intervention 
study  by  the  Medical  Research  Council 
of  the  United  Kingdom  that  showed  that 
women  at  risk  of  recurrence  of  a  neural 
tube  defect  pregnancy  who  consumed  a 
supplement  containing  4  milligrams 
(mg)  (4,000  micrograms  (jig))  folic  acid 
daily  had  a  reduced  risk  of  having  a 
child  with  a  neural  tube  defect. 
(Products  that  contain  this  level  of  folic 
acid  are  drugs.)  In  addition,  based  on  its 
review  of  a  Hungarian  intervention  trial 
that  used  a  multivitamin  and 
multimineral  preparation  containing 
800  ^g  (0.8  mg)  of  folic  acid,  and  its 
review  of  the  observational  studies  that 
reported  use  of  multivitamins 
containing  0  to  1,000  vi%  of  folic  acid, 
the  Food  and  Drug  Administration 
concluded  that  most  of  these  studies 
had  results  consistent  with  the 
conclusion  that  folate,  at  levels 
attainable  in  usual  diets,  may  reduce  the 
risk  of  neural  tube  defects. 

(b)  Significance  of  folate— (\)  Public 
health  concern.  Neural  tube  defects 
occur  in  approximately  0.6  of  1.000  live 
births  in  the  United  States  (i.e..  about 
2,500  cases  among  4  million  live  births 
annually).  Neural  tube  defects  are 
believed  to  be  caused  by  many  factors. 
The  single  greatest  risk  factor  for  a 
neural  tube  defect-affected  pregnancy  is 
a  personal  or  family  history  of  a 
pregnancy  affected  with  a  such  a  defect. 
However,  about  90  percent  of  infants 
with  a  neural  tube  defect  are  bom  to 
women  who  do  not  have  a  family 
history  of  these  defects.  The  available 
evidence  shows  that  diets  adequate  in 
folate  may  reduce  the  risk  of  neural  tube 
defects  but  not  of  other  birth  defects. 
(2)  Populations  at  risk.  Prevalence 
rates  for  neural  tube  defects  have  been 
reported  to  vary  with  a  wide  range  of 
factors,  including  genetics,  geography, 
socioeconomic  status,  maternal  birth 
cohort,  month  of  conception,  race, 
nutrition,  and  maternal  health, 
including  maternal  age  and 
reproductive  history.  Women  with  a 
close  relative  (i.e..  sibling,  niece, 
nephew)  with  a  neural  tube  defect, 
those  with  insulin-dependent  diabetes 
mellitus.  and  women  with  seizure 
disorders  who  are  being  treated  with 
valproic  acid  or  carbamazepine  are  at 


significantly  increased  risk  compared 
with  women  without  these 
characteristics.  Rates  for  neural  tube 
defects  vary  within  the  United  States, 
with  lower  rates  observed  on  the  west 
coast  than  on  the  east  coast. 

(3)  Those  who  may  benefit.  Based  on 
a  synthesis  of  the  results  of  several 
observational  studies,  the  Public  Health 
Service  has  estimated  that  about  50 
percent  of  neural  tube  defect-affected 
pregnancies  in  the  United  States  (e.g., 
about  1,250)  may  be  averted  annually  if 
all  women  consume  adequate  amounts 
of  folate  daily  (i.e.,  0.4  mg)  throughout 
their  childbearing  years. 

(c)  Requirements.  The  label  or 
labeling  of  food  in  conventional  food 
form  or  dietary  supplements  may 
contain  a  folate/neural  tube  defect 
health  claim  provided  that: 

(1)  General  requirements.  The  health 
claim  for  a  food  or  supplement  meets  all 
of  the  general  requirements  of  §  101.14 
for  health  claims,  except  that  a  food  or 
dietary  supplement  may  qualify  to  bear 
the  health  claim  if  it  meets  the 
defmition  of  the  term  "good  source." 

(2)  Specific  requirements — (i)  Nature 
of  the  claim — (A)  Relationship.  A  health 
claim  that  women  who  are  capable  of 
becoming  pregnant  and  who  consume 
adequate  amounts  of  folate  daily  during 
their  childbearing  years  may  reduce 
their  risk  of  having  a  pregnancy  affected 
by  spina  bifida  or  other  neural  tube 
defects  may  be  made  on  the  label  or 
labeling  of  foods  in  conventional  food 
form  or  of  dietary  supplements  provided 
that: 

(B)  Specifying  the  nutrient.  In 
specifying  the  nutrient,  the  claim  shall 
use  the  terms  "folate,"  "folic  acid," 
"folacin,"  "folate,  a  B  vitamin,"  "folic 
acid,  a  B  vitamin."  or  "folacin,  a  B 
vitamin." 

(C)  Specifying  the  condition.  In 
specifying  the  health-related  condition, 
the  claim  shall  identify  the  birth  defects 
as  "neural  tube  defects,"  "birth  defects, 
spina  bifida,  or  anencephaly."  "birth 
defects  of  the  brain  or  spinal  cord 
anencephaly  or  spina  bifida."  or  "spina 
bifida  or  anencephaly.  birth  defects  of 
the  brain  or  spinal  cord;" 

(D)  Multifactorial  nature.  The  claim 
shall  state  that  neural  tube  defects  have 
many  causes  and  shall  not  imply  that 
folate  intake  is  the  only  recognized  risk 
factor  for  neural  tube  defetts. 

(E)  Prevalence.  In  specifying  the 
prevalence  of  neural  tube  defects  among 
women  in  the  general  population,  the 
claim  shall  state  that  such  birth  defects 
"which,  while  not  widespread,  are 
extremely  significant"  or  "•  '  •  birth, 
defects  *  ■  *  that,  while  not 
widespread,  are  extremely  significant." 
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(jF)  Reduction  in  risk.  The  claim  shall 
not  attribute  any  specific  degree  of 
reduction  in  risk  of  neural  tube  defects, 
including  mention  of  the  Public  Health 
Service  estimate  that  50  percent  of 
neural  tube  defects  may  be  averted 
aiinually.  to  maintaining  an  adequate 
folate  intake  throughout  the 
childbearing  years.  The  claim  shall  state 
that  some  women  may  reduce  their  risk 
of  e  neural  tube  defect  pregnancy  by 
mUintaining  adequate  intakes  of  folic 
acid  during  their  childbearing  years. 

(G)  Safe  upper  limit  of  daily  intake. 
Claims  on  fortified  foods  in 
conventional  form  and  on  dietary 
supplements  that  contain  more  than  25 
percent  of  the  RDI  for  folate  (100  ng  per 
serving  or  per  unit)  shall  state  that  1  mg 
folate  per  day  is  the  safe  upper  limit  of 
intake  (e.g..  "Folate  consumption 
should  be  limited  to  1.000  ^g  per  day 
from  all  sources"). 

(H)  The  claim.  The  claim  shall  not 
state  that  a  specified  amount  of  folate 
(e.g..  400  ^  in  a  dietary  supplement)  is 
niore  effective  in  reducing  the  risk  of 
neural  tube  defects  than  a  lower  amount 
(e.g..  100  ^g  in  a  breakfast  cereal  or  from 
diets  rich  in  fruits  and  vegetables). 

(ii)  Nature  of  the  food--[A) 
Requirements.  The  food  or  supplement 
shall  meet  or  exceed  the  requirements 
for  a  good  source  of  folate  as  defined  in 
§101.54; 

(B)  Diets  adequate  in  folate.  The  claim 
shall  identify  diets  adequate  in  folate  by 
using  phrases  such  as  "*  •  *  diets  that 
iitclude  2  to  4  servings  per  day  of  fhiits) 
including  citrus  fruits  and  juices).  3  to 

5  servings  of  vegetables  (including  dark 
green  leafy  vegetables  and  legumes),  6  to 
11  ser\'ings  of  enriched  grain  products 
(such  as  breads,  rice,  and  pasta)  and 
fortified  cereals.  Such  diets  provide 
many  essential  minerals  and  vitamins, 
including  folate.  Women  who  do  not  eat 
well-balanced  diets  or  who  may  be 
concerned  about  their  diets  may  choose 
to  obtain  folate  from  dietary 
supplements.";  or  "Adequate  amounts 
of  folate,  a  B  vitamin,  can  be  obtained 
from  diets  rich  in  fruits,  including  citrus 
fruits  and  juices,  vegetables,  including 
dark  green  leafy  vegetables  and  legumes, 
enriched  grain  products,  including 
breads,  rice,  and  pasta,  fortified  cereals, 
or  a  dietary  supplement.";  or  "Adequate 
amounts  of  folate,  a  B  vitamin,  can  be 
obtained  from  diets  rich  in  fruits,  dark 
green  leafy  vegetables  and  legumes, 
enriched  grain  products,  fortified 
cereals,  or  from  dietary  supplements." 

(C)  Dietary  supplements.  Dietary 
supplements  shall  meet  the  United 
States  Pharmacopeia  (U.S.P.)  standards 
for  disintegration  and  dissolution, 
except  that  if  there  are  no  applicable 
U.S.P.  standards,  the  folate  in  the 


dietary  supplement  shall  be  shown  to  be 
bioavailable  under  the  conditions  of  use 
stated  on  the  product  label. 

(iii)  Lmiitation.  The  claim  shall  not  be 
made  on  foods  in  conventional  food 
form  or  dietary  supplements  that 
contain  more  than  100  percent  of  the 
RDI  for  vitamin  A  as  retinol  or 
preformed  vitamin  A  or  vitamin  D. 

(iv)  Nutrition  labeling.  The  nutrition 
label  shall  include  information  about 
the  amount  of  folate  in  the  food.  This 
information  shall  be  declared  after  the 
declaration  for  iron  if  only  the  levels  of 
vitamin  A,  vitamin  C,  calcium,  and  iron 
are  provided,  or  in  accordance  with 
§  101.9  (c)(8)  and  (c)(9)  if  other  optional 
vitamins  or  minerals  are  declared. 

(3)  Optional  information — (i)  Risk 
factors.  The  claim  may  specifically 
identify  risk  factors  for  neural  tube 
defects; 

(ii)  Relationship  between  folate  and 
neural  tube  defects.  The  claim  may 
include  statements  from  paragraphs  (a) 
and  (b)  of  this  section  that  summarize 
the  relationship  between  folate  and 
neural  tube  defects  and  the  significance 
of  the  relationship  except  for 
information  specifically  prohibited  from 
the  claim. 

(iii)  Personal  history  of  a  neural  tube 
defect-affected  pregnancy.  The  claim 
may  state  that  women  with  a  history  of 
a  neural  tube  defect  pregnancy  should 
consult  their  physicians  or  health  care 
providers  before  becoming  pregnant. 

(iv)  Daily  value.  The  claim  may 
identify  the  daily  value  level  of  40O}ig 
of  folate  per  day  as  the  target  intake 
goal. 

(d)  Model  health  claims.  The 
following  are  examples  of  model  health 
claims  that  may  be  used  in  food  labeling 
to  describe  the  relationship  between 
folate  and  neural  tube  defects: 

(1)  Example  1.  Women  who  consume 
adequate  amounts  of  folate,  a  B  vitamin, 
daily  throughout  their  childbearing 
years  may  reduce  their  risk  of  having  a 
child  with  a  neural  tube  birth  defect." 
Such  birth  defects,  while  not 
widespread,  are  very  serious.  They  can 
have  many  causes.  Adequate  amounts  of 
folate  can  be  obtained  from  diets  rich  in 
fruits,  dark  green  leafy  vegetables  and 
legumes,  enriched  grain  products, 
fortified  cereals,  or  a  supplement.  Folate 
consumption  should  be  limited  to  1,000 
\ig  per  day  from  all  sources. 

(2)  Example  2.  Women  who  consume 
adequate  amounts  of  folate  daily 
throughout  their  childbearing  years  may 
reduce  their  risk  of  having  a  child  with 
a  birth  defect  of  the  brain  and  spinal 
cord.  Such  birth  defects,  while  not 
widespread,  are  very  serious.  They  can 
have  many  causes.  Adequate  amounts  of 
folate,  a  B  vitamin,  can  be  obtained  bom 


diets  rich  in  fruits,  dark  green  leafy 
vegetables  and  legumes,  enriched  grain 
products,  fortified  cereals,  or  a 
supplement.  Women  who  have  had  a 
child  with  a  spinal  cord  birth  defect 
should  consult  a  physician  before 
becoming  pregnant.  Folate  consumption 
should  be  limited  to  1.000  jig  per  day 
from  all  sources. 

(3)  Example  3.  Women  who  take  steps 
to  ensure  that  their  folate  intake  is 
adequate  throughout  their  childbearing 
years  may  reduce  their  risk  of  having  a 
child  with  a  neural  tube  defect.  Such 
birth  defects,  while  not  widespread,  are 
very  serious.  They  can  have  many 
causes.  Adequate  amounts  of  folate,  a  B 
vitamin,  can  be  obtained  from  diets  rich 
in  citrus  fruits  and  juices,  dark  green 
leafy  vegetables  and  legumes,  enriched 
grain  products  such  as  breads,  rice,  and 
pasta,  fortified  cereal,  or  a  supplement. 
Folate  consumption  should  be  limited 
to  1,000  Jig  per  day  from  all  sources. 

(4)  Example  4.  Women  who  take  steps 
to  ensure  that  their  folate  intake  is  at 
least  400  ^g  daily  throughout  their 
childbearing  years  may  reduce  their  risk 
of  having  a  child  with  spina  bifida  or 
anencephaly,  birth  defects  of  the  brain 
or  spinal  cord  that,  while  not 
widespread,  are  very  serious.  These 
birth  defects  can  have  many  causes. 
Adequate  amounts  of  folate,  a  B 
vitamin,  can  be  obtained  from  diets  rich 
in  fruits,  including  citrus  fruits  and 
juices,  vegetables,  including  dark  green 
leafy  vegetables  and  legumes,  enriched 
grain  products,  including  breads,  rice, 
and  pasta,  fortified  cereals,  or  from  a 
supplement.  Women  who  have  had  a 
pregnancy  affected  with  a  neural  tube 
defect  should  consult  a  physician  before 
becoming  pregnant.  Folate  consumption 
should  be  limited  to  1,000  (ig  per  day 
from  all  sources. 

(5)  Example  5.  Some  women  who 
consume  the  Daily  Value  of  folate  (400 
^g)  throughout  their  childbearing  years 
may  reduce  their  risk  of  having  a  child 
affected  with  spina  bifida  or 
anencephaly,  birth  defects  of  the  brain 
or  spinal  cord  that,  while  not 
widespread,  are  very  serious.  These 
birth  defects  can  have  many  causes. 
Women  of  childbearing  age  should 
choose  well-balanced  diets  that  include 
2  to  4  servings  per  day  of  fruits 
(including  citrus  fruits  and  juices),  3  to 
5  servings  of  vegetables  (including  dark 
green  leafy  vegetables  and  legumes).  6  to 
11  servings  of  enriched  grain  products 
(such  as  breads,  rice,  and  pasta)  or 
fortified  cereals  throughout  their 
childbearing  years.  Such  diets  provide 
many  essential  minerals  and  vitamins. 
including  folate.  Women  who  may  be 
concerned  about  their  diets  may  dioose 
to  obtain  folate  irom  a  supplement. 
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Folate  consumption  should  be  limited 
to  1,000  tig  per  day  from  all  sources. 

(e)  Effective  date.  For  fortified  foods, 
this  regulation  is  effective  on  the  date  , 

the  food  additive  regulation  on  the  use 
of  folic  acid  that  was  proposed  on 
October  14,  1993,  becomes  effective. 

Dated;  October  1,1993. 
David  A.  Kessler, 

Commissioner  of  Food  and  Drugs. 

Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 

Note:  The  following  tables  are  to  the 
Preamble  and  will  not  appear  in  the  annual 
Code  of  Federal  Regulations. 

Table  1.— Folic  Acid  and  Neural  Tube  Defects:  Composition  of  Supplements  Used  in  Intervention  Trials 


Compositon  (vitamins  and 
mir>efals) 


Smithells  et  al. 
(ref  2) 


1983 


Medical  research  council 
trial  (ref  4) 


Hungarian  tnal  (ref.  24) 


National  research  Council  (ref. 
123) 


2Slo50y 


Female 


Pregnant 


Vitamin  A— lU 

Vitamin  D— lU _ 

Thiamin  (B,) — mg 

Riboflavin  (82) — mg 

Pyridoxine  (B*,) — mg 

Vitamm  0— mg  

Niacin  (Niacinamide) — mg 

Vitamin  E— TE  

Folic  acid — mg 

Vitamin  Bij — ^g 

Vitamin  K — pg  „ 

Ca.  pantctnenate — mg  

Biotir>— mg  

Mg — mg _ 

Ca— mg 

P — mg 


4.000 
400... 

1.5 

1.5  .... 
1.0.... 

40 

15 

0 

0.36.. 

0 

0 

0 

0 

0 


4.000 
400  ... 
1.5  .... 
1.5  .... 

1  

40 

15 

0 


4  or  0  (see  below) 

0 

0 

0 

0 

0 


480  mg  calcium 
phosphate 


240  mg  dKalcium 
phosphate 


6,000 

500 

1.6 

1.8 

2.6 

100 

19 

15 

0.8 

4 

0 

10 

0.2 

100 

125  mg  Ca 
125  mg  P  .. 


Fe — mg  ... 
Zfv— mg  ... 
Cu — mg... 
Mn— mg  .. 

•— i»g 

Se— ug ... 


75.6  mg  Fe 

0 

0 

0  ..„ 

0 


Treatments:  Vitamins  (as 
above)  or 

unsupplemented. 


120  mg  ferrous  sulfate  ... 

0 ; 

0 — 

0 „ 

0 .„ 

0 

Treatments:  (A)  Ca>Fe  -f 
4  mg  folate,  (B) 
Ca-^Fe^vitamins  •»  4 
mg  folate,  (C)  Ca>Fe, 
(D)  Ca>Fe>vitanuns 
without  folate. 


60  mg  Fe  

7.5 ; 

1 

1. 

0. 

0. 

Treatments:  Multivitamin 
&  multimineral  supple- 
ment or  placebo.  Pta- 
cetx>  contained  Zn,  Cu, 
arKl  Mn  as  above  ♦  vi- 
tamin C  (as  calcium 
ascofbate,  7.3  mg)  and 
lactose. 


2,660'  

200 

1.1  

1.3 

1.6 

60 

15 

8 

0.18 

2.0 

65 

4  to  72. 
0.03  to  0.103. 

280 

800 

800 

15 

12 

1.5  to  3.03. 
2.0  to  5.03. 


2,660' 

400 

15 

1.6 

2.2 

70 

17 

8 

040 

22 

65 


320 

1,200 

1,200 

30 

15 


'  800  RE;  1  lU  vitamin  A 

3  ESADDI  (adults) 

3TE:  1  mg  alpha  tocopherol 


0.30  retinol  equivalents  (RE) 

alpha  tocopherol  equivalent  (TE) 


Table  2.— Folic  Acid  and  Neural  Tube  Defects:  Definitions  of  Supplements  Whose  Use  Was  Reported  in 

Observational  Studies 


study 

Mulinare  et  al,  1988  (ref.  5) 

Mills  et  al.,  1989  (ref. 
7) 

Milunsky  et  al.,  1989  (ref.  6) 

Werter  et  at..  1993 
(ref.  26) 

Years  cov- 

1968 to  1980 

1985  to  1987 

1984  to  1987  

198810  1991 

ered 
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Table  2.— Folic  Ac©  and  Neural  Tube  Defects:  DEFiNmoNS  of  Supplements  Whose  Use  Was  Reported  in 

Observational  Studies— Continued 


Study 


MuKnare  et  al..  1988  (ref.  5) 


Mills  e«  al..  1989  (ref. 
7) 


Milunsky  et  al..  1989  (ref.  6) 


Wertef  et  ai..  1993 
(ret.  26) 


Outcome 


iikt 


DeCnitton  of 
multivJtaTjj- 


Use  of  vKfimins  was  protective 


Multivitamins  or  prenatal  vita- 
mins were  not  defined;  com- 
positions were  unknown. 
Based  on  years  of  data  collec- 
tion (1968  to  1980).  supple- 
ments could  ^ave  contained  0 
to  600  (ig  of  folate/unit 


Use  of  vitamins  or  for- 
tified cereals  was 
not  protective.. 

Multivitamins  were 
defined  as  supple- 
ments containing 
t\e  U.S.  RDA  of  at 
least  4  vitamins.  Uo 
further  specification 
of  compositions. 


Use  of  vitamins  was  protective 


Multivitamins  were  not  defined.  A  sidjstarv 
tial  majority  of  the  preparations  whose 
use  was  reported  contained  vttamir^  A. 
C,  D,  and/or  E.  Based  on  a  random  sanv 
p)e  of  ISO  multivitamin  users,  daily  doses 
of  folate  ranged  from  100  to  1,000  yig 
with  distribution  as  follows:  100  ^g.  17%; 
300  ng,  23%;  400  jig,  22%;  1,000  jig. 
45%. 


Use  of  vitamins  was 
protective. 

Multivitamin  was  de- 
fined as  any  mp- 
ptennent  containing 
at  least  two  vita- 
mins, orw  of  wttich 
was  water-solubte. 
Most  corrvnon  dose 
of  folate,  400  |tg/ 
unit 


Table  3.— fouc  Acid  and  Neural  Tube  Defects:  Reported  AssociATioros  Between  Maternal  Diet  and  Risk  of 

Neural  Tuk  Defects 


study 


Dietary  observations 


Launerx^,  1983  (Ref.  S) 


Bower  and  Stanley,  1989  (Ret.  8) 


fi^iliinsky  et  al..  1989  (F«.  6)  _.. 


Werler  et  al..  199S  (Ref.  26) 


This  intervention  stud>-  of  dietary  guidance  found  that  Improvement  in  women's  diets  from  "poor"  to 
"good"  led  to  a  50  percent  reduction  in  recurrence  of  neural  tube  defects  in  a  subsequent  pregnancy  in 
women  at  high  risk  of  Ihis  complicatioa  "Poor"  diets  were  defined  as  diets  considered  to  be  deficient  in 
first-class  protein,  usually  no  fruits  or  vegetables,  and  generally  wi^  excessive  amounts  of  carbo- 
hydrates. "GoocT  diets  were  defined  as  diets  providing  good  intakes  of  all  essential  foods,  irwluding  pto- 
tein,  no  excessive  amounts  of  refined  carbohydrates,  sweets,  and  soft  dnnks. 

The  study  found  an  assooatkxi  t>etween  incieasing  intakes  of  dietary  folate  arvj  decreased  nsk  of  occur- 
rence of  neural  tube  defects.  Protective  effects  were  also  observed  for  increasing  intakes  of  d«tary 
fiber,  caloiurri.  vitamin  C,  and  carotene,  markers  usually  associated  with  consumption  of  fruits  and  vege- 
tables. 

Dietary  folate  intake  was  calculated  from  the  diet  portion  of  the  study  questionnaire  for  those  wonten  who 
were  not  takng  a  multivitamin  supplement.  Nonusers  of  supplements  wfio  had  dietary  folate  intakes 
greyer  than  100  figAlay  had  a  50  percent  k>wer  incidence  of  neural  tube  defects  than  did  nonusers  of 
supplements  whose  diets  provided  less  tfian  100  ^g  of  folate  per  day. 

For  nonusers  o4  supplements,  there  was  a  statistically  signifk:ant  trend  of  decreasing  risk  of  occurrence  of 
a  neural  tube  defect  for  quintiles  of  dietary  folate  intake.  Percent  reductions  in  nsk  for  daily  dietary  folate 
intakes  of  0.253  to  0.310  mg.  0.31 1  to  0.391  mg,  and  0.392  to  2.195  mg  were  30.  40,  and  40  percent, 
respedively. 
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T(«|BLE  5.— Pros  and  Cons  of  Fortification  Options  in  Which  Cereal-Grain  Products  Are  Fortified  With  70. 

1 40.  OR  350  ^g  Folic  Acid/i  00  g ' 


Options  for  fortification 


Pros 


Cons 


Comments 


Fortify  cereal-grain   products  with 

70  Dg  folic  acJd/100  g  (Estimates 

#3,  6:  Table  4) 
Estmates  of  results: 
—10  »ig/serving  of  tjreakfast  cereal 

made  w«t}i  fortified  wheat  flour  or 

com  meal 
— 20  (ig/slice  of  fortified  bread 
— ?0  MQ/serving  of  noodles  made 

With  fortihed  fiour 


Fortify  cereal-grain  products  with 
140  ^g  folic  acid/100  g  (Esti- 
mates #4.  7:  Table  4) 

Estimates  of  results: 

— 20  (ig/serving  of  breakfast  cereal 
made  with  fortified  wtieat  flour  or 
oom  meal 

—40  Mg/skce  of  forti^ed  bread 

--60  (ig/servir>g  of  noodles  made 
with  fortified  flour 


Fortify  cereal-grain  products  with 
350  »ig  folic  acid/100  g  (Esti- 
mates »5.  8:  Table  4) 

Estimates  of  results: 

—50  jig/serving  of  breakfast  cereal 
made  with  fortified  wtteat  fkxjr  or 
oom  meal 

—90  jig/slice  of  fortified  bread 

—150  ng/servir>g  of  noodles  made 
with  fortified  flour 


Low  consumers  m  target  popu- 
lation couW  consume  160  to 
1 80  pg  or  more  of  folic  ackj  per 
day  (approximately  35  to  45% 
increase  over  current  intakes) 
without  supplement  use  (Est. 
#3).  With  supplement  use  (Est. 
#6).  tow  consumers  m  target 
population  could  consume  190 
ug  or  more  folic  acid  per  day 
(approximately  30%  increase 
over  current  intakes).  Intakes 
by  high  cor^umers  in 
subgroups  of  adults  5U  years 
could  be  450  to  540  tig/day 
without  supplement  use  (Est. 
»3)  and  770  to  790  jig/day  with 
supplement  use  (Est  f6). 

Low  consumers  in  target  popu- 
lation coukJ  consi-ne  190  to 
220  ^g  or  nx>re  folic  acid  per 
day  (approximately  60  to  80% 
irKreases  over  current  intakes) 
wittxxjl  supplement  use  (Est 
#4).  With  supplement  use  (Est. 
•7)).  tow  consumers  in  target 
populatton  coukl  consume  240 
^g  or  more  folic  acid  per  day 
(approximately  60%  increase 
over  current  intakes). 

Low  consumers  in  target  popu- 
latton coukJ  consume  290  to 
350  )ig  or  nrK>re  of  folic  acid/day 
without  siqjplerTtent  use  (Est 
«5).  With  siipplement  use,  tow 
consumers  in  target  populatton 
couk]  consume  360  to  370  )ig 
folate/day  (Est.  «8). 


For  low  consumers,  intakes  of 
folate  do  not  reach  the  PHS- 
recommended  level  of  400  ^lg' 
day. 


For  low  Consumers,  intakes  of 
folate  do  not  reach  ttie  PHS- 
recommended  level  of  400  |ig/ 
day.  Folate  intakes  t>y  high 
consumers  among  adults  5i-f 
years  coukl  reach  800  to  840 
^g/day  with  supplement  use 
(Est  #7). 


DaHy  intakes  of  folate  for  all  con- 
sunr>ers  1 1  years  and  otoer  are 
in  the  range  of  680  to  980  ^g 
wittxxjt  supplement  use  and 
970  to  1,180  ^g  with  supple- 
ment use. 


Use  of  1  mg/day  as  the  maximum 
safe  upper  limit  of  intake  is 
consistent  with  PHS  rec- 
ommendatton.  Intakes  by  high 
consumers  in  adult  population 
sutigroups  woukj  remain  wittiin 
ttiis  limit  with  supplement  use, 
even  wtien  considenng  likely 
urxJerreporting  t>i3ses 

(underreportirig  of  food  intake 
and  underestimation  of  folate 
content  of  foods). 


With  supplement  use,  daily  irv- 
takes  o5  high  consumers 
eimong  chikjren  4  to  10  years 
exceed  800  ^g'day.  This  value 
IS  somewhat  betow  the  PHS- 
reconvnerxled  safe  upper  limil 
wittxHJt  takir>g  into  account  Nke- 
ly  urtderreporting  biases  regard- 
ing food  intakes  and 
underestimation  of  folate  corv 
tent  of  foods. 

With  supplement  use,  daily  irv 
takes  of  high  cor^umers 
among  chiktren  1  to  3  years 
and  4  to  10  years  are  670  iig 
and  1,030  ixg,  respectively, 
without  taking  into  account  like- 
ly urxlerreporting  biases  regard- 
ing food  intakes  and 
underestimation  of  folate  con- 
tent of  foods. 


*  Examples  of  levels  of  folate  that  coukJ  be  present  in  typical  products  (i.e.,  breads,  breakfast  cereals  and  noodles  ntanufactured  from  enricfied 
ftours)  are  included  for  reference  purposes.  Bread:  1  serving- 1  slice«50  g;  Composrtion:  Approximately  50%  fkxjr.  FoUc  acid  content:  17  5  ^g 
folic  acid/sen/ing  with  use  of  ftour  fortified  with  70  ^xgl^OO  g  and  35  \ig  fo«c  acid^rving  nvith  use  of  ftour  fortified  with  140  ^g  folic  aad/lOO  g. 
Values  rounded  to  20  and  40  ^g,  respectively. 

Table  6A.— Examples  of  Likely  Daily  Intakes  of  Folate  FR0f\4  Fouc  Aod-Fortified  Cereal-Grain  Products 
and  Other  Foods  if  the  USDA  Food  Pyramid  Recommendations  Were  Followed— Low  Intakes 


Examples  of  effects  of  fortification  of  cereal-grain  products  with  folic  acid 


(A)  Daily  cortsumption — tow  intakes  based  on  the  USDA  food  choice  pyramid  with  fortiftoatton  of  cererai-grains  at: 


V> 


Folk; 
acto  ^g 


350  (tg/ 
lOOg 

Folic 
ackJ  |ig 


4  srvs  breads  @  20  )ig/sn/ 

1  srv  cereal  

1  srv  noodtos/pasta „.. 

1  srv  milk 

1  sn/  cheese 

1  srv  peas 

1  srv  cauliftower 

1  srv  veg.  w/o  sig.  folate  .... 
1  apple 

1  orange „ 

2  srvs  beef 


80 

100 

30 

5 

20 

90 

55 

0 

5 

25 

10 


4  servs  breads  @  40  |ig/srv 

1  srv  cereal 

1  sn/  noodles/pasta 

1  srv  milk  ... 

1  srv  cheesy 

1  srv  peas ,. 

1  srv  caulifkjwer , 

1  srv  veg.  w/o  sig.  folate 

1  apple 

1  orange  _. 

2  srvs  beef  ..: 


160 

100 

60 

5 

20 

90 

55 

0 

5 

25 

10 


4  srvs  breads  @  90  Mg/srv 

1  srv  cereal 

1  srv  noodles/pasta 

1  srv  milk  „ 

1  srv  cheese 

1  sn  peas 

1  srv  cauliftower 

1  srv  veg.  w/o  sig.  folate  ... 
1  apple 

1  orange  

2  srvs  tieef 


360 

100 

150 

5 

20 

90 

55 

0 

5 

25 

10 
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Table  6A.— Examples  of  Ukely  DAtLY  Intakes  of  Folate  From  Folic  AC»o-FofmFiED  CEREAL-GRAtN  Products 
AND  Other  Foods  if  the  USDA  Food  Pyramid  Recommendations  Were  Followed— Low  Intakes— Continued 


Examples  of  effects  o(  fortification  of  cereal-grain  products  with  folic  acid 


(A)  Daiy  consuirp(ior>— low  intakes  based  on  the  USDA  food  choica  pyramid  with  fortification  of  cereraHr^ins  at: 


10^  g 


Folic 
acid(ig 


350  M9/ 
100  g 

Folic 


Folate  (ig/day 

♦  1  supplement  (i^day 


420 
400 


Total  >»/day _ _ 

Percent  of  RDI  „ 

Percent  of  RDI  attainatile  from  for- 
tified cereai-grain  products  210/ 
400-53%. 


820 

205 


Folate  M^day , 530 

♦  1  supplement  (i^day 400 

Total  jiAJay - 930 

Percent  of  RDI 233 

Percent  of  RDI  attainable  from  tor- 

tifted  cereal-grain  products  320/ 

400-80%. 


Folate  {igldai 

*  1  supplement  |ig/day 


820 
400 


Total  n/day __ _.. 

Percent  of  RDI 

Percent  of  RDI  attainable  from  for- 
tified cereal-grain  products  610/ 
400-  153%. 


1.200 
305 


The  cunent  USDA  food  pyramid  recommends  daily  consumption  of  6  to  1 1  senrings  from  the  bread,  cereal,  rice,  and  pasta  woup.  2  to  3 
servings  from  tfie  dairy  group.  3  to  5  servings  of  vegetables,  2  to  4  serwigs  of  frwt.  and  2  to  3  servings  from  tfie  meat,  poultry,  fish,  dry  beans, 
eggs,  and  nuts  group.  The  examples  above  show  estimates  of  average  daily  intakes  of  folate  that  could  result  if  the  USDA  food  pyramid 
recommendations  we'O  followed  arxl  cereal-grawi  products  were  fortified  with  fdic  acKt  Most  breakfast  cereals  are  currently  fortified  with  25 
percent  of  tt>e  RDI  tor  tolale/serving  Oe..  100  Mg^serving).  One  optKxi  regardmg  amendnr)ent  of  the  food  additive  regulation  for  folic  add  coukj 
permt  fortification  of  breakfast  cereals  at  levels  up  to  400  unserving.  The  estimates  were  cateulated  lo  show  the  effects  on  intakes  with  these 
addtonal  sources  of  folic  ac«l.  The  "percent  of  RDI"  estimates  use  the  1980  RDA  for  tolate  of  400  jig. 

Table  6B.  Examples  of  Ukely  Daily  Intakes  of  Folate  From  Fouc  Acid-Fortified  Cereal-Grain  Products  and 
Other  Foods  if  the  USDA  Food  Pyramid  Recommendations  Were  Followed — Hksh  Intakes 


Examples  of  effects  of  fortifKation  of  cereal-grain  products  with  folic  ackj 


(B)  Daily  consumptxir)— high  intakes  based  on  the  USDA  food  ctioice  pyramid  with  fortifKatk>n  of  cereal-grairtt  at 


106g 


Folic 
acid,Mg 


140  ug/ 
100  g 


Foic 
acid,Mg 


350(1^ 
100  g 


Folic 
acid,  pg 


8  srvs  breads  @  20  ttgfSN 

1  srv  cereal 

2  srvs  noodles/pasta . 

2  srvs  milk _ 

1  srv  cheese 

1  srv  peas 

1  srv  cauliflower 

1  srv  spinach  

1  srv  cabbage „. 

1  srv  broccoli  „... 

1  apple 

3  oranges 

2  srvs  beef 

2  srvs  beans 


160 

400 
60 
10 
20 
90 
55 
50 
15 

180 

5 

75 

10 

140 


Folate  u&'day 

*  1  supplement  pg/day 


1.270 
400 


8  srvs  breads  @  40  pg/srv 

1  srv  cereal 

2  srvs  noodles/pasta  

2  srvs  milk  _ 

1  srv  cheese 

1  srv  peas 

1  s.'v  cauliflower 
1  srv  spinach  .... 
1  srv  cabbage  ... 
1  srv  broccoli  .... 

1  apple 

3  orar^ges 

2  srvs  beef 

2  srvs  tjeans 

Folate  p^day  ..„ 

•f  1  supplemertf  pg^day 


320 

400 

120 

10 

20 

90 

55 

50 

15 

180 

5 

75 

10 

140 


8  srvs  breads  @  90  |ig/sn/ 

1  srv  cereal _ 

2  srvs  noodles/pasta  

2  srvs  milk  

1  srv  cheese 

1  srv  peas 

1  srv  cauMkMver 

1  srv  spinach  .>, 

1  sn*  cabbage 

1  srv  broccoli  

1  apple 

3  oranges 

2  srvs  beef 

2  srvs  beans 


720 

400 

300 

19 

20 

90 

55 

50 

15 

180 

5 

75 

10 

140 


1,490 
400 


Folate  (tg/day 

■¥  1  supplement  fi^day 


2.070 
400 


Total  M^day 

Percent  of  RDI 

Percent  of  RDI  attairud)le  from  for- 
tified cereal-grain  products  620/ 
400  -  155%. 


1,670 
418 


Total  )ig/day 

PercerU  of  RDI 

Percent  of  RDI  attainable  from  for- 
tified cereal-grain  products  840/ 
400-210%. 


1,890 
473 


Total  (ig/day „ ■. 

Percent  of  RDI 

Percent  of  RDI  attainable  from  for- 
tified cereal-grain  products  1,420/ 
400  -  355%. 


2.470 
618 


The  cunent  USDA  food  pyramkl  recommends  daily  cor^umption  of  6  to  1 1  sen/ings  from  the  bread,  cereal,  rice,  arxl  pasta  group,  2  to  3 
servings  from  the  dairy  group.  3  to  5  servings  of  vegetables.  2  to  4  servings  of  fruit,  and  2  to  3  servings  from  the  meat,  poultry,  iisn,  dry  beans, 
eggs,  and  nuts  group.  The  examples  above  show  estmates  of  average  daily  Intakes  of  folate  that  coukJ  result  if  the  USDA  food  pyramid 
recommendations  were  foHowed  and  cereal^rain  products  were  fortified  with  folic  acid.  Most  treaklast  cereals  are  currently  fortified  with  25 
percent  d  ttw  RDI  for  folale/serving  (le..  100  (ig/Mrving).  One  opbon  regardnig  amendment  of  the  food  additive  regulation  for  folk;  acid  couM 
permit  fortificatwn  of  breakfast  cereals  at  levels  up  to  400  pg^serving.  The  estimates  above  were  cakrulated  to  show  the  effects  on  intakes  with 
these  additranal  sources  of  tolk:  add.  The  "^emnt  of  RDI"  estimates  use  the  1980  RDA  for  folate  of  400  pg. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
(Docket  Na  93N-028S1 
raN0905-AD96 

Food  Latjeling;  Health  Claims  for 
Dietary  Supplements 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  prof>osing  not 
to  authorize  heahh  claims  relating  to  an 
association  between  flber  and  cancer, 
fiber  and  heart  disease,  antioxidant 
vitamins  and  cancer,  omega-3  fatty 
acids  and  coronary  heart  disease,  and 
zinc  and  immune  hinction  in  the  elderly 
on  the  label  or  in  the  labeling  of  dietary 
supplements  of  vitamins,  minerals, 
herbs,  or  other  similar  nutritional 
substances.  The  agency  has  tentatively 
determined  that  there  is  not  significant 
scientific  agreement  among  experts  that 
claims  on  these  nutrient-disease 
relationshi{>s  are  supported  by  the 
totality  of  publicly  available  scientific 
evidence.  Thus,  the  agency  is  proposing 
to  amend  its  regulations  to  make  it 
explicit  that  health  claims  on  these 
nutrient-disease  relationships  are  not 
authorized  for  foods  in  conventional 
food  form  or  for  dietary  supplements. 
Elsewhere  in  this  issue  of  the  Federal 
Register  FDA  is  proposing  to  authorize 
a  health  claim  with  respect  to  the 
relationship  of  folic  acid  and  neural 
tube  defects  on  the  labels  and  in  the 
labeling  of  dietary  supplements  and  of 
foods  in  conventional  food  form. 
DATES:  Written  comments  by  December 
13. 1993. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23,  12340 
Parklawn  Dr..  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  W.  Riggins,  Office  of  Policy  (HF- 
23).  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,301-443-2831. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Passage  of  1990  Amendments 

On  November  8, 1990,  the  President 
signed  into  law  the  Nutrition  Labeling 


and  Education  Act  of  1990  (the  1990 
amendments)  (Pub.  L.  101-535),  which 
amended  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act).  The  1990 
amendments,  in  part,  authorized  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary),  and  FDA  by  delegation, 
to  issue  regulations  authorizing  health 
claims  on  the  label  or  labeKng  of  foods. 
Under  these  new  health  claim 
provisions,  a  product  is  misbranded  if  it 
bears  a  claim  that  characterizes  the 
relationship  of  a  nutrient  to  a  disease  or 
health-related  condition,  unless  the 
claim  is  made  in  accordance  with  the 
procedures  and  standards  established 
under  sections  403(r)(3)  and  (r)(5)(D)  of 
the  act  (21  U.S.C.  343(r)(3)  and 
(r)(5)(D)). 

The  1990  amendments  also  required 
(section  3(b)(l)(A)(ii),  (b)(l)(A)(vi),  and 
(b)(l)(A)tx))  that  the  Secretary  issue 
proposed  regulations  to  implement 
section  403(r)  of  the  act.  These 
provisions  also  required  the  Secrtlary  to 
determine  through  rulemaking,  among 
other  things,  whether  claims  regarding 
10  nutrient-disease  relationships  met 
the  requirements  of  the  act.  FDA  was 
asked  to  evaluate  the  scientific  evidence 
for  the  relationships:  (1)  Dietary  fiber 
and  cancer;  (2)  dietary  fiber  and 
cardiovascular  disease  (CVD);  (3)  folic 
acid  and  neural  tube  defects;  (4) 
antioxidant  vitamins  and  cancer;  (5) 
zinc  and  immune  function  in  the 
elderly;  (6)  oniego-3  fatty  acids  and 
coronary  heart  disease  (CHDh  (7) 
calcium  and  osteoporosis;  (8)  dietary 
lipids  and  CVD;  (9)  dietary  lipids  and 
cancer,  and  (10)  sodium  and 
hypertension. 

B.  The  1991  Health  Claims  Proposals 

In  the  Federal  Register  of  November 
27,  1991  (56  FR  60537).  FDA  proposed 
general  requirements  regarding  the  use 
of  health  claims  on  the  labels  of  both 
conventional  foods  and  dietary 
supplements  and  regarding  the  content 
of  petitions  requesting  the  use  of  health 
claims  related  to  specific  substances  in 
food.  FDA  also  published  proposals  on 
health  claims  on  the  10  nutrient/disease 
topics  listed  above. 

Based  on  its  review  of  the  available 
scientific  information.  FDA  tentatively 
found  that  four  relationships  were 
supported,  and  it  proposed  to  allow 
health  claims  on  food  labels  for  calcium 
and  osteoporosis,  sodium  and 
hypertension,  fat  and  cardiovascular 
disease,  and  fat  and  cancer.  FDA 
conditionally  concluded  that  two  other 
claims — fiber  and  heart  disease  and 
fiber  and  cancer — required  additional 
information.  Additionally,  because 
sufficient  scientific  information  was 
lacking,  FDA  proposed  not  to  p>ermit 


claims  for  four  nutrient  disease 
relationships:  Folic  acid  and  neural  tube 
defects;  antioxidant  vitamins  and 
cancer;  zinc  and  immune  fum.lion  in 
the  elderly;  and  nmega-3  fatty  acids  and 
heart  disease. 

C.  The  Dietary  Supplement  Act  of  1992 

In  October  1992,  the  Dietary 
Supplement  Act  (the  DS  Act)  (Pub.  I- 
102-571)  was  enacted.  This  statute 
imposed  a  moratorium  on  FDA's 
implementation  of  the  1990 
amendments  with  respect  to  dietary 
supplements  until  December  15,  1993. 
The  DS  Act  required  FDA  to  Issue 
proposed  rules  to  implement  the  1990 
amendments  with  resp>ect  to  such  ■ 
dietary  supplements  by  )une  IS.  1993, 
and  to  publish  the  final  rules  based  on 
these  proposals  by  December  31,  1993. 
An  exception  to  this  moratorium  was  a 
provision  that  permitted  FDA  to 
authorize  health  claims  for  dietary 
supplements  with  respect  to  those 
nutrient-disease  relationships  for  which 
the  agency  authorized  claims  on  foods 
in  conventional  food  form.  The  DS  Act 
also  amended  the  1990  amendments  to 
state  that  if  the  agency  did  not  meet  the 
established  timeframe  for  issuance  of 
final  rules  with  respect  to  health  claims 
on  dietary  supplements,  the  proposed 
regulations  would  be  considered  final 
regulations. 

D.  The  1993  Final  Rules  for  Health 
Qaims  for  Foods  in  Conventional  Food 
Form 

On  January  6,  1993,  FDA  published 
final  rules  on  the  general  requirements 
for  health  claims  on  the  labels  and  in 
the  labeling  of  foods  in  conventional 
food  form  (58  FR  2478)  and  final  rules 
authorizing  health  claims  on  seven 
nutrient/disease  relationships  (calcium 
and  osteoporosis;  fat  and  cancer; 
saturated  fat  and  cholesterol  and  CHD; 
fiber-containing  grain  products,  fruits, 
and  vegetables  and  cancer;  fruits, 
vegetables  and  grain  products  that 
contain  fiber  and  risk  of  CHD;  sodium 
and  hypertension;  and  firuits  and 
vegetables  and  cancer). 

It  should  be  noted  that  of  the  seven 
health  claims  that  FDA  authorized, 
three  were  for  fresh  fruits  and  vegetables 
and  grains,  and  thus  these  claims  are 
not  authorized  on  dietary  supplements. 
FDA  will  be  considering  the  nutrient- 
disease  relationships  that  led  the  agency 
to  authorize  these  claims,  fiber  and 
cancer,  fiber  and  CHD,  and  antioxidant 
vitamins  and  cancer,  as  well  as  two 
others,  omega-3  fatty  acids  and  CHD 
and  zinc  and  immune  function  in  the 
elderly,  for  dietary  supplements  in  this 
document.  FDA  will  consider  the 
evidence  on  folic  acid  and  neural  tube 
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defacts  in  a  document  published 
elseM'here  in  this  issue  of  the  Federal 
Register. 

E.  The  1993  Proposed  Rules  for  Health 
Claims  on  Dietary  Supplements 

In  response  to  the  1990  amendments 
and  the  DS  Act,  FDA  proposed  in  the 
Federal  Register  of  June  18, 1993  (58  FR 
33700).  to  revise  its  food  labeling 
regulations  to  make  dietary  supplements 
of  vitamins,  minerals,  herbs,  and  other 
similar  nutritional  substances  subject  to 
a  standard  and  procedure  for  the  use  of 
health  claims  that  characterize  the 
relationship  of  a  substance  to  a  disease 
or  health-related  condition  on  the  label 
or  in  labeling  that  are  the  same  as  those 
thait  Congress  established  for  foods  in 
conventional  food  form. 

The  agency  did  not  address  the 
specific  nutrient-disease  relationships 
for  nutrients  in  dietary  supplements  that 
it  is  required  to  consider  under  sections 
3(bJ(l)(A)(vi)  and  (b)(l)(A)(x)  of  the 
1990  amendments  and  under  the  DS 
Act.  It  stated  that  it  would  address  these 
relationships  in  the  near  future.  It  is 
doing  so  in  this  document  and  the 
companion  document  on  folic  acid  and 
neural  tube  defects  that  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

F.  Provisions  of  the  Proposed  Rule — 
Regulation  Amended 

Section  101.71(a)  (21 CFR  101.71(a)) 
of  the  January  6, 1993.  final  rule 
specified  that  the  agency  had  not 
authorized  health  claims  on  the  label  or 
in  the  labeling  of  foods  in  conventional 
food  form  for  six  nutrient-disease 
relationships:  Fiber  and  cancer;  fiber 
and  heart  disease;  antioxidant  vitamins 
and  cancer;  omego-3  fatty  acids  and 
CHD;  foUc  acid  and  neural  tube  defects: 
and  zinc  and  inunune  function  in  the 
elderly. 

In  this  document.  FDA  is  proposing  to 
amend  §  101.71(a)  to  state  that  health 
claims  regarding  five  of  these  nutrient- 
disease  relationships  are  not  authorized 
for  foods  in  conventional  food  form  or 
for  dietary  supplements  of  vitamins, 
minerals,  herbs,  or  other  similar 
substances.  Elsewhere  in  this  issue  of 
the  Federal  Register  FDA  is  prpposing 
to  remove  the  sixth,  folic  acid  and 
neural  tube  defects,  from  the  list. 

II.  Dietary  Fiber  and  Cancer 

A.  The  1991  Proposed  Findings 

In  the  Federal  Register  of  November 
27. 1991  (56  FR  60566).  FDA  published 
a  proposal  on  the  use  of  a  health  claim 
regarding  the  relationship  of  dietary 
fiber  and  cancer.  After  reviewing  the 
available  scientific  evidence,  it 


tentatively  found  that  there  was  not  a 
sufficient  basis  to  authorize  the  use  of 
health  claims  regarding  the  relationship 
of  dietary  fiber  and  a  reduction  in  the 
risk  of  cancer  on  the  labels  or  in  the 
labeling  of  foods,  including  dietary 
supplements.  The  agency  tentatively 
found  that  while  data  supported  an 
association  between  consumption  of 
fiber-rich  plant  foods  and  a  reduced  risk 
of  cancer,  they  did  not  establish  a  basis 
on  which  to  find  that  this  effect  was 
attributable  to  the  fiber  itself. 

FDA  limited  its  review  of  the 
scientific  evidence  relating  ingestion  of 
dietary  fiber  and  cancer  to  the  topic  of 
dietary  fiber  and  the  risk  of  colorectal 
cancer.  FDA  deemed  this  limitation 
appropriate  because  the  great  majority 
of  epidemiologic  and  intervention 
studies  have  focused  on  colon  cancer,  as 
have  virtually  all  animal  studies  on  this 
topic.  The  strongest  support  and  largest 
volume  of  evidence  for  a  possible 
protective  effect  of  fiber-rich  diets  is  for 
colon  and  rectal  cancers  (colorectal 
cancer),  the  second  leading  causes  of 
cancer  deaths  in  the  United  States.  FDA 
found  that  relationships  between  dietary 
fiber  and  the  risk  of  cancer  at  other  sites 
(for  example,  breast,  stomach, 
endometrium,  and  ovaries)  had  been 
less  extensively  examined  but  were  the 
focus  of  considerable  research  effort  (56 
FR  60566  at  60576). 

In  deciding  whether  to  authorize  a 
claim  relating  dietary  fiber  to  cancer, 
FDA  considered  all  evailable  evidence 
on  this  topic,  including  extensive 
review  of  consensus  documents  like 
"The  Surgeon  General's  Report  on 
Nutrition  and  Health,"  the  National 
Academy  of  Sciences'  "Diet  and  Health, 
Implications  for  Reducing  Chronic 
Disease  Risk."  and  other  relevant 
reports  and  other  reviews  by  recognized 
scientific  bodies  (56  FR  60566  at  60569 
and  60570)  and  reports  in  the  scientific 
literature. 

FDA  cited  several  key  factors  (56  FR 
60566  at  60576  and  60577)  that  formed 
a  basis  for  its  tentative  conclusion  that 
the  use  of  a  health  claim  relating  the 
intake  of  fiber  to  a  reduced  risk  of 
cancer  was  not  sidBdently  supported  by 
scientific  evidence.  These  factors 
included:  (1)  The  Eact  that  the 
prospective  epidemiologic  studies  that 
exist  are  few  in  number  and  have  had 
mixed  results;  (2)  insufficient  data  exist 
to  demonstrate  that  it  is  the  total  dietary 
fiber,  or  a  specific  fiber  component,  that 
is  related  to  any  reduction  of  cancer 
risk:  (3)  the  need  fiar  better  defined 
measures  of  dietary  fiber  and  for 
standardized  descriptions  of  the  source, 
type,  and  amount  of  dietary  fiber;  and 
(4)  a  lack  of  composition  data  on  the 
fiber  content  of  foods  that  precluded 


estimates  of  dietary  intakes  of  total 
dietary  fiber  or  fiber  components  in 
most  human  studies  (56  FR  60566  at 

60577  and  60578). 

B.  The  January  1993  Final  Rule 

In  the  Federal  Register  of  January  6. 
1993  (58  FR  2537),  FDA  published  a 
final  rule  that  announced  its  decision  to 
authorize  a  health  claim  regarding  the 
relationship  of  diets  low  in  fat  and  high 
in  fiber-containing  grain  products, 
fruits,  and  vegetables  to  a  reduced  risk 
of  cancer.  The  agency  reviewed 
numerous  authoritative  documents,  as 
well  as  more  recent  research  on  dietary 
fiber  and  cancer  risk  (58  FR  2537  at 
2542  and  3543).  In  addition,  the  agency 
reviewed  the  conunents  that  it  had 
received  on  the  November  1991 
proposal  (58  FR  2537  at  2540  and  2541). 
The  agency  concluded  that  the  publicly 
available  scientific  evidence  supports  an 
association  between  diets  low  in  fat  and 
high  in  fiber-containing  grain  products, 
fruits,  and  vegetables  and  reduced  risk 
of  cancer  (58  FR  2537  at  2544).  FDA 
explained  the  basis  for  this  conclusion, 
listed  the  elements  that  had  to  be 
addressed  in  any  health  claim,  listed  the 
circumstances  in  which  a  food  would  be 
eligible  to  bear  a  claim,  provided  for 
additional  optional  information  that 
could  be  included  as  part  of  the  claim, 
and  set  out  two  model  health  claims 
that  could  be  used  on  labeling  (58  FR 
2537  at  2544  to  2545). 

The  agency  went  on  to  state,  however, 
that  based  on  the  totality  of  the  publicly 
available  scientific  evidence,  including 
recently  available  evidence,  there  was 
not  significant  scientific  agreement 
among  qualified  experts  that  a  claim 
relating  dietary  fiber,  per  se.  to  a 
reduced  risk  of  cancer  was  scientifically 
valid.  FDA  reviewed  the  new  scientific 
evidence,  including  studies  that  focused 
on  prior  cholecj'stectomy  as  a  risk  factor 
for  right-sided  colon  cancer  (58  FR  2537 
at  2542);  colonic  adenoma  incidence 
based  on  sigmoidoscopy  biopsy  reports 
(58  FR  2537  at  2543);  dietary  factors  in 
a  case-control  study  of  colonic  polyp 
patients  (58  FR  2537  at  2543);  rectal  cell 
proliferation,  fecal  bile  add 
concentration,  and  fecal  pH  (58  FR  2537 
at  2543);  fecal  short -chain  fatty  acid 
composition  in  controls  and  patients 
vdth  resected  adenomatous  pol>'ps  and 
resected  colonic  cancer  (58  FR  2537  at 
2543);  and  the  effect  of  fat  and  cellulose 
fiber  on  the  growth  and  biochemical 
characteristics  of  two  human  colon 
cancer  cell  lines  implanted 
subcutaneously  in  mice  (58  FR  2537  at 
2543).  These  new  studies  provided  data 
on  the  possible  link  between 
consumption  of  dietary  fiber  and 
reduced  risk  of  colon  cancer.  However, 
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with  the  exception  of  one  study  that  had 
limited  applicability  (see  58  FR  2537  at 
2543),  none  of  the  studies  provided 
evidence  of  an  independent 
contribution  of  fiber  itself  (distinct  from 
its  presence  in  food)  to  risk  reduction. 
Rather,  the  studies  showed  a 
relationship  between  diets  rich  in  Hber- 
containing  foods  and  a  reduced  risk  of 
cancer  (58  FR  2537  at  2543).  In  addition, 
preliminary  resuhs  of  a  study  on  the 
effects  of  amount  and  type  of  dietary 
fiber  on  colonic  bacterial  enzymes  and 
bile  acids  in  humans  supported  FDA's 
observation  that  insoluble  fiber  has  not 
been  shown  to  be  protective  (58  FR  2537 
at  2543). 

In  addition  to  these  factors,  the 
agency's  decision  was  based  on  the 
absence  of  a  well-defined  measure  of 
dietary  fiber  and  of  standardized 
descriptions  of  source,  type,  and 
amount  of  dietary  fiber.  The  agency 
identified  factors,  including  the 
inability  of  commonly  used 
methodologies  to  detect  variable 
characteristics  of  fiber  (e.g.,  particle  size 
and  chemical  composition),  the  inability 
to  identify  the  characteristics  among 
fibers  that  are  predictive  of 
physiological  effects,  and  the  general 
lack  of  clear  evidence  on  the 
mechanisms  of  action  of  fibers,  that 
made  it  difficult  to  establish  the  role  of 
fiber  in  the  health  effects  of  diets  that 
are  low  in  fat  and  high  in  fiber-rich 
foods  (58  FR  2537  at  2544). 

The  full  discussion  from  the  proposed 
and  final  rules,  including  the  studies 
cited  in  those  documents  is  referenced 
herein. 

C.  Summary  of  Comments 

In  issuing  the  final  rules  in  January  of 
1993.  the  agency  recognized  that  an 
undertaking  of  the  magnitude  of  the 
agency's  rulemaking  under  the  1990 
amendments  was  bound  to  include 
certain  unintended  technical  problems. 
Therefore,  the  agency  invited  comments 
on  technical  matters  and  addressed 
them  in  technical  amendment  final 
rules  in  the  Federal  Register  of  June  18, 
1993  (58  FR  33700). 

Two  comments  requested  clarification 
of  the  term  "without  fortification"  as 
used  in  the  final  rules.  One  of  these 
comments  also  requested  clarification 
that  the  use  of  fiber-containing 
ingredients  in  bakery  products  that 
already  contain  fiber  does  not  constitute 
fortification.  Another  comment  stated 
that  in  the  agency's  discussion  of 
dietary  fiber  in  its  final  rule  on 
mandatory  nutrition  labehng,  it  equated 
"fortification"  with  "supplementation." 
a  definition  that  connotes  an  addition  to 
a  fiber  source  so  that  the  resulting  level 
of  fiber  in  that  source  exceeds  the 


indigenous  level  (58  FR  2079  at  2096, 
January  6. 1993).  Therefore,  the 
comment  asked  FDA  to  clarify  that  the 
combination  of  multiple  grains  in  a 
food,  each  of  which  contains  an 
indigenous  level  of  fiber,  is  not 
fortification  as  the  agency  used  the  term 
in  its  final  rule. 

The  questions  raised  in  these 
comments  specifically  request 
clarification  of  the  agency's  criteria 
regarding  the  definition  of 
"fortification."  These  comments  are  not 
relevant  to  the  issue  of  whether  the 
agency  may  authorize  a  health  claim  on 
the  relationship  of  dietar)'  fiber  to 
cancer.  Therefore,  the  agency  will 
address  these  comments  in  a  separate 
Federal  Register  document. 

The  agency  did  not  receive  any 
comments  that  provided  any 
information  that  would  support  a  health 
claim  on  the  labels  or  in  the  labeling  of 
dietary  supplements  regarding  the 
relationship  of  dietary  fiber  and  reduced 
risk  of  cancer  in  response  to  the  January 
6, 1993,  final  rule.  Thus,  the  agency  is 
not  aware  of  any  basis  to  find  that  a 
different  conclusion  than  it  reached  in 
January  1993  is  appropriate  on  whether 
to  authorize  a  claim  on  fiber, 
specifically  the  fiber  in  dietary 
supplements,  and  the  risk  of  cancer. 

D.  The  Proposal 

Based  on  the  totality  of  the  publicly 
available  scientific  evidence,  FDA  has 
tentatively  concluded  that  there  is  not 
significant  scientific  agreement  among 
qualified  experts  that  a  health  claim  on 
the  labels  or  in  the  labeling  of  dietary 
supplements  regarding  the  relationship 
of  dietary  fiber  and  reduced  risk  of 
cancer  is  scientifically  valid.  Numerous 
human  and  animal  studies  have 
examined  the  possible  role  of  dietary 
fiber  intake  in  reducing  the  risk  of 
developing  cancer.  Most  correlational 
and  many  (but  not  all)  case-control 
studies  show  that  diets  high  in  fiber- 
containing  foods  (whole  grains,  fruits, 
and  vegetables)  are  associated  with 
reduced  risk  of  colorectal  cancer.  These 
diets  differ,  however,  in  levels  of  many 
nutrients  and  types  of  dietary  fiber, 
making  it  difficult  to  ascribe  the 
observed  nutrient  and  disease 
relationship  to  a  single  nutrient. 
Overall,  the  available  data  are  not 
suniciently  conclusive  or  specific  for 
fiber  to  justify  authorization  of  a  health 
claim  relating  the  intake  of  dietary  fiber 
to  a  reduced  risk  of  cancer  on  the  labels 
or  in  the  labeling  of  dietary 
supplements. 

Because  a  supplement  would  contain 
only  fiber,  and  there  is  no  evidence  that 
any  specific  fiber  itself  caused  the 
effects  that  were  seen  in  studies 


involving  fiber-rich  fruits,  vegetables, 
and  grain  products.  FDA  tentatively 
finds  that  an  appropriate  basis  for 
proposing  to  authorize  a  claim  on 
dietary  fiber  and  cancer  on  dietary 
supplements  does  not  exist  (56  FR 
60566  and  58  FR  2537). 

HI.  Dietary  Fiber  and  Cardiovascular 
Disease 

A.  The  1991  Proposed  Findings 

In  the  Federal  Register  of  November 
27. 1991  (56  FR  60582).  FDA  published 
a  proposal  on  the  use  of  a  health  claim 
regarding  the  relationship  of  dietary 
fiber  and  cardiovascular  disease.  After 
reviewing  the  available  evidence,  it 
tentatively  concluded  that  there  was  no 
basis  to  authorize  such  health  claims  on 
the  labels  or  in  labeling  of  foods, 
including  dietary  supplements.  The 
agency  tentatively  found  that  while  an 
association  appealed  to  exist  between 
the  consumption  of  fiber-rich  foods  and 
a  reduced  risk  of  cardiovascular  disease, 
the  data  did  not  provide  a  basis  on 
which  it  could  not  attribute  this  effect 
to  the  fiber  itself  (56  FR  60582). 

FDA  limited  its  review  of  the 
scientific  evidence  related  to  ingestion 
of  dietary  fiber  and  cardiovascular 
disease  to  the  topic  of  soluble  dietary 
fiber  and  risk  of  developing  CHD. 
Previous  Federal  government  and  other 
reviews  by  recognized  scientific  bodies 
and  the  majority  of  research  efforts  had 
focused  on  this  topic.  Therefore.  FDA 
tentatively  concluded  that  this 
Hmitation  was  appropriate  (56  FR  60582 
at  60592). 

In  deciding  whether  to  authorize  a 
claim  relating  dietary  fiber  to 
cardiovascular  disease.  FDA  considered 
all  available  information  on  this  topic, 
including  the  incidence  of 
cardiovascular  disease  in  the  United 
States,  current  chemical  information  on 
dietary  fiber  and  analytical  methodology 
used  to  determine  the  biological  and 
health  consequences  of  dietary  fiber 
intake,  and  all  available  information  on 
the  risk  factors  that  contribute  to  CHD 
(56  FR  60582  at  60583).  FDA  also 
considered  recent  Federal  government 
comprehensive  reports,  reviews,  and 
dietary  guidelines  on  this  topic  (56  FR 
60582  at  60584).  The  agency's  tentative 
conclusion  that  the  totality  of  the 
evidence  did  not  provide  a  sufficient 
basis  to  authorize  a  health  claim  on 
dietary  soluble  fiber  and  reduction  in 
risk  of  developing  CHD  was  based  on  its 
tentative  finding  that  while  many 
human  studies  showed  a  relationship 
between  diets  high  in  plant  foods  (e.g., 
fruits,  vegetables,  and  grains)  and  a 
reduced  risk  of  developing  CHD,  these 
diets  differed  in  the  levels  of  many 
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nutrients  and  in  types  of  dietary  soluble 
fiber,  making  it  difjicult  to  ascribe  the 
observed  effects  to  a  single  nutrient  (56 
FR  60582  at  60592). 

FDA  reviewed  over  30  human  studies 
published  in  the  United  Stales  over  the 
last  several  years.  Under  the  study 
conditions,  many  investigators  observed 
a  decline  in  blood  cholesterol  levels 
with  increasing  intakes  of  soluble  fiber. 
Most  studies,  however,  were  of  very 
short  duration  and.  therefore,  could  not 
establish  long-term  benefits  from  high 
soluble  fiber  diets.  Questions  of  long- 
term  effects  were  raised  by  the 
observation  of  an  initial  decline  in 
blood  cholesterol  levels  followed  by  a 
return  upwards  towards  baseline  in 
some  of  the  longer  studies,  even  when 
the  investigators  reported  excellent 
compliance  for  consumption  of  test 
substances  (56  FR  60582  at  60591). 

Based  on  the  studies  it  reviewed.  FDA 
tentatively  concluded  that  serum, 
cholesterol  responses  were  affected  by  a 
number  of  factors,  including  initial 
serum  cholesterol  level,  base  diet,  self- 
initiated  changes  to  base  diet 
(particularly  changes  in  intake  of 
saturated  fat  and  polyunsaturated  fat) 
during  the  test  period,  body  weight, 
exercise,  medications,  general  health, 
and  other  lifestyle  variables.  These 
confounding  factors,  which  were 
generally  not  well  controlled  within  the 
individual  studies  and  which  made 
cross-study  comparisons  difficult,  made 
it  impossible  to  draw  conclusions  about 
the  relationship  of  fiber  intake  to  serum 
cholesterol  levels  (56  FR  60582  at 
60593). 

PDA  cited  certain  additional  factors 
that  contributed  to  its  tentative 
conclusion  that  the  available  data  did 
not  demonstrate  that  soluble  dietary 
fiber,  or  a  specific  measurable  and 
quantifiable  subcomponent  of  dietary 
fiber,  is  related  to  lower  blood 
cholesterol  levels  (56  FR  60582  at 
60592).  These  factors  included:  (1)  The 
need  for  better  defined  measures  of 
dietary  fiber  and  for  standardized 
descriptions  for  source,  type,  and 
amount  of  dietary  Gber;  and  (2)  a  lack 
of  composition  data  on  the  fiber  content 
of  foods  that  precluded  estimates  of 
dietary  intakes  of  total  dietary  fiber  or 
fiber  components  in  most  human 
studies  (56  FR  60582  at  60593  through 
60595). 

B  The  fanuary  1993  Final  Rule 

In  the  Federal  Register  of  January  6, 
1993  (58  FR  at  2552).  FDA  published  a 
final  rule  announcing  its  decision  to 
authorize  a  health  claim  regarding  the 
relationship  of  diets  low  in  saturated  fat 
and  cholesterol  and  high  in  fruits, 
vegetables,  and  grain  products  that 


contain  dietary  fiber  (particularly 
soluble  fiber)  and  a  reduced  risk  of 
CHD.  The  agency  reviewed  numerous 
authoritative  documents,  as  well  as 
recent  research  on  dietary  fiber  and 
CHD  risk  (58  FR  2552  at  2552  through 
2562).  In  addition,  the  agency  reviewed 
the  comments  that  it  received  (58  FR 

2552  at  2562  through  2572). 

FDA  concluded  that  the  publicly 
available  scientific  evidence  supports  an 
association  between  diets  low  in 
saturated  fat  and  cholesterol  and  high  in 
fruit,  vegetables,  and  whole  grains  that 
contain  soluble  fiber  to  a  reduced  risk 
of  CHD  (58  FR  2552  at  2572).  The 
agency  explained  the  basis  for  its 
conclusion  and  set  out  the  elements  that 
had  to  be  addressed  in  any  health  claim 
(58  FR  2552  at  2572  through  2574). 

In  the  same  document  (58  FR  2552). 
FDA  announced  its  decision  to  not 
authorize  the  use  of  health  claims 
regarding  the  relationship  of  dietary 
fiber  and  a  reduced  risk  of  CHD  on  the 
label  and  labeling  of  foods.  FDA  found 
that  the  available  scientific  evidence 
was  not  sufficiently  conclusive  or 
specific  for  soluble  fiber  to  justify  use  of 
a  health  claim  for  this  relationship  (58 
FR  2552  at  2572). 

FDA  reviewed  new  scientific 
evidence  including  studies  on  mildly  to 
moderately  hypercholesterolemic 
individuals  and  normocholestcrolemic 
individuals  using  multiple  sources  of 
soluble  fiber,  including  oat  bran  and 
other  cereal  brans,  legimies,  pectin, 
psyllium,  and  guar  gum  (58  FR  2552  at 

2553  through  2558).  The  agency  noted 
that  the  studies  had  significant  design 
flaws,  including  very  small  sample 
sizes:  inadequate  control  of  confounding 
factors,  such  as  concomitant  weight 
losses  and  changes  in  other  dietary 
components,  that  may  have  affected 
some  studies:  and  the  absence  of 
adequate  data  to  ensure  that  dietary 
changes  other  than  differences  in 
soluble  fiber  intakes  had  not  occurred. 
The  agency  determined  that,  given 
inconsistencies  in  results  among  similar 
studies  using  apparently  similar  fibers, 
the  physiological  effects  of  particular 
fibers  were  not  consistently  predictable 
by  an  analytical  definition  of  dietary 
fiber  but  rather  varied,  in  some 
unknowrn  way,  among  different  sources 
or  combinations  of  sources  of  dietary 
fiber.  Therefore,  the  agency  concluded 
that  generalizing  results  from  one  type 
of  fiber  source  to  another  in  determining 
whether  the  relationship  between 
soluble  fiber  and  heart  disease  is 
supported  by  the  evidence  requires 
caution  (58  FR  2552  at  2559). 

The  agency  also  reviewed  new  animal 
studies  on  the  relationship  between 
specific  soluble  fibers  and  plasma 


cholesterol  and  the  relationship 
between  beto-glucan  and  plasma 
cholesterol  (58  FR  2552  at  2559  through 
2562).  The  agency  determined  that  these 
studies  provided  evidence  to  support 
the  likely  effectiveness  of  soluble  fibers 
relative  to  the  cholesterol-lowering 
characteristics  of  diets  high  in  some 
cereals.  However,  the  animal  studies, 
like  the  human  studies,  failed  to  provide 
adequate  specifications  to  characterize 
the  test  fiber  sources  and  did  not 
provide  characteristics  or  commercial 
sources  of  the  soluble  fibers  used  as  test 
substances  (58  FR  2552  at  2562). 

Therefore,  the  agency  concluded  that, 
overall,  the  available  data  were  not 
sufficient  to  demonstrate  that  it  is  total 
soluble  dietary  fiber,  or  a  specific 
measurable  and  quantifiable 
subcomponent  of  that  fiber,  that  is 
related  to  lower  blood  cholesterol  levels 
(58  FR  2552  at  2562).  The  hill 
discussion  from  the  proposed  and  final 
rules,  including  the  studies  cited  in 
those  documents,  is  referenced  herein. 

C.  Summary  of  Comments 

In  issuing  the  final  rules  in  January  of 
1993,  the  agency  recognized  that  an 
undertaking  of  the  magnitude  of  the 
agency's  rulemaking  under  the  1990 
amendments  was  bound  to  include 
certain  unintended  technical  problems. 
Therefore,  the  agency  invited  comments 
on  technical  matters  and  addressed 
them  in  technical  amendment  final 
rules  in  the  Federal  Register  of  June  18. 
1993  (58  FR  33700). 

The  only  comments  that  FDA 
received  about  fiber  were  those  that  it 
described  in  its  discussion  of  fiber  and 
cancer.  The  agency  did  not  receive  any 
comments  that  provided  information 
that  would  support  a  health  claim  on 
the  labels  or  in  the  labeling  of  dietary 
supplements  regarding  the  relationship 
of  dietary  fiber  and  reduced  risk  of 
cardiovascular  disease,  including  CHD. 
in  response  to  the  January  6, 1993.  final 
rule.  Thus,  the  agency  is  not  aware  of 
any  basis  to  find  that  a  different 
conclusion  than  it  reached  in  January 
1993  is  appropriate  on  whether  to 
authorize  a  claim  on  dietary 
supplements  on  this  nutrient-disease 
relationship. 

D.  The  Proposal 

Based  on  the  totality  of  publicly 
available  scientific  evidence,  FDA  has 
tentatively  concluded  that  there  is  not 
significant  scientific  agreement  among 
qualified  experts  that  a  health  claim 
regarding  the  relationship  of  dietary 
fiber  and  reduced  risk  of  cardiovascular 
disease  on  the  labels  or  in  the  labehng 
of  dietary  supplements  is  valid 
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A  major  limitation  in  designing  and 
evaluating  research  studies  has  been  the 
need  for  better  defmed  measures  of 
dietary  soluble  fiber  and  standardized 
descriptions  of  source,  type,  and 
amount  of  dietary  soluble  fiber. 
Commonly  used  analytical 
methodologies  do  not  detect  many  of 
the  characteristics  that  may  vary  among 
fibers  and  that  may  be  related  to 
biological  function.  Other  components 
associated  with  soluble  fibers  in  foods 
may  also  have  some  ability  to  affect 
blood  cholesterol  levels.  The  inability  to 
detect  many  of  the  differences  among 
fibers,  fiber  components,  and  other 
substances  in  foods  that  contain  soluble 
fiber,  and  the  general  lack  of 
conclusions  regarding  the  mechanisms 
of  action  of  soluble  fibers,  raise 
questions  about  the  ability  of  commonly 
used  analytical  methods  to  adequately 
predict  biological  actions  of  specific 
fibers.  The  currently  available  scientific 
evidence  is  not  sufficiently  conclusive 
or  specific  for  soluble  fiber  to  justify  use 
of  a  health  claim  relating  the  intake  of 
dietary  fiber  to  a  reduced  risk  of 
cardiovascular  disease,  including  CHD. 

Because  a  dietary  supplement  would 
contain  only  fiber,  and  there  is  no 
evidence  that  the  fiber  itself  caused  the 
effects  that  have  been  seen  in  studies  of 
diets  low  in  saturated  fat  and 
cholesterol  and  high  in  fruits, 
vegetables,  and  whole  grains,  FDA 
tentatively  finds  that  an  appropriate 
basis  for  proposing  to  authorize  a  claim 
on  dietary  fiber  and  cardiovascular 
disease  on  dietary  supplements  does  not 
exist  (56  FR  60582  and  58  FR  2552). 

rv.  Antioxidant  Vitamins  and  Cancer 

A.  The  1991  Proposed  Findings 

In  the  Federal  Register  of  November 
27, 1991  156  FR  60624).  FDA  published 
a  proposal  on  the  use  of  a  health  claim 
regarding  the  relationship  of  antioxidant 
vitamins  and  cancer.  In  deciding 
whether  to  authorize  a  claim,  FDA 
examined  all  available  information  on 
this  topic  (56  FR  60624  at  60625  and 
60626),  including  the  mechanisms  of 
carcinogenesis  and  its  relationship  to 
antioxidants,  the  interactions  among 
antioxidants,  and  the  associations 
between  fcefo-carotene  and  risk  of 
cancer  (56  FR  60624  at  60627).  The 
agency  also  considered  the  regulatory 
history  of  antioxidant  vitamins  and  ail 
comments  that  it  had  received  in 
response  to  a  request  for  scientific  data 
and  information  (56  FR  60624  at  60628 
and  60629). 

The  agency  tentatively  found  that 
there  was  no  basis  to  authorize  such 
claims  regarding  the  relationship  of 
antioxidant  vitamins  and  cancer  on  the 


labels  and  in  the  labeling  of  foods.  The 
agency  found  that  strong  epidemiologic 
evidence  existed  that  showed  that 
consumption  of  fruits  and  vegetables, 
which  tended  to  contain  higher  amounts 
of  vitamin  C,  were  associated  with 
reduced  risk  of  cancers  in  some  sites, 
notably  the  stomach  and  gastrointestinal 
tract.  However,  the  agency  also 
tentatively  found  that  it  was  not 
possible  to  detennine  from  the  available 
data  whether  the  reduced  risks  of  cancer 
at  specific  sites  were  caused  by  the 
vitamin  C  content  of  the  foods,  by  other 
components  that  were  present  in  those 
foods,  or  by  general  dietary  patterns  that 
included  those  foods  (56  FR  60624  at 
60636).  The  agency  further  recognized 
that  consumption  of  food  sources  of 
vitamin  E  was  frequently,  but  not 
consistently,  associated  with  lowered 
risk  of  cancer  at  a  number  of  sites. 
However,  the  agency  tentatively 
concluded  that  the  data  did  not 
demonstrate  that  vitamin  E  itself  was 
responsible  for  this  association,  and  that 
the  data  did  not  permit  identification  of 
the  other  factors  that  might  produce  or 
prevent  the  effect.  In  addition,  the 
agency  tentatively  found  that  the  data 
were  insufficient  to  determine  the 
amount  of  vitamin  E  needed  to  produce 
the  effect  (56  FR  60624  at  60638). 

B.  The  January  1993  Final  Rule 

In  the  Federal  Register  of  January  6, 
1993  (58  FR  2622),  FDA  published  a 
final  rule  that  announced  its  decision  to 
authorize  a  health  claim  regarding  the 
relationship  of  diets  low  in  fat  and  high 
in  fruits  and  vegetables  (foods  that  are 
tow  in  fat  and  may  contain  dietary  fiber, 
vitamin  A,  and  vitamin  C)  to  a  reduced 
risk  of  cancer.  The  agency  reviewed 
numerous  authoritative  documents  as 
well  as  new  studies  on  the  association 
of  intake  of  beta-carotene,  vitamin  C, 
and  vitamin  E  and  the  risk  of  cancer  (58 
FR  2622  at  2623  through  2627  and  2636 
through  2639).  The  agency  also 
reviewed  the  comments  on  this 
relationship  that  it  had  received  (58  FR 
2622  at  2627  through  2633).  The  agency 
concluded  that  the  publicly  available 
scientific  evidence  supported  an 
association  between  diets  high  in  fruits 
and  vegetables  that  are  good  sources  of 
two  of  the  antioxidant  vitamins  (vitamin 
A  as  befo-carotene  and  vitamin  C)  and 
a  reduced  risk  of  cancer  (58  FR  2622  at 
2633).  FDA  described  the  information 
concerning  be(o-carotene,  vitamin  C, 
and  fruits  and  vegetables  that  served  as 
a  basis  for  its  decision  (58  FR  2622  at 
2633  and  2634)  and  explained  the  basis 
for  the  requirements  that  it  was 
establishing  for  the  health  claim  (58  FR 
2622  at  2635  and  2636). 


FDA  went  on  to  announce  (58  FR 
2622)  its  decision  not  to  authorize  the 
use  of  a  health  claim  regarding  the 
relationship  of  antioxidant  vitamins  and 
cancer  on  the  label  or  labeling  of  foods. 
Based  on  the  totality  of  the  publicly 
available  scientific  evidence,  including 
the  recently  available  evidence,  the 
agency  concluded  that  there  was  not 
significant  scientific  agreement  among 
qualified  experts  as  to  whether  the 
observed  protective  effects  of  fruit  and 
vegetable  consumption  on  cancer  risk 
were  the  result  of  a  single  or  combined 
effect  of  the  antioxidant  vitamins  and 
other  nutrients  with  antioxidant 
functions  (i.e.,  selenium),  of 
unmeasured  components  of  such  foods 
such  as  nonnutritive  components,  or  of 
displacement  of  other  known  risk 
components  (such  as  fats  and  calories) 
within  the  total  diet  (.58  FR  2622  at 
2634).  Therefore,  the  agency  concluded 
that  a  claim  relating  antioxidant 
vitamins  to  reduced  risk  of  cancer  was 
not  supported  by  available  scientific 
evidence. 

1.  Vitamin  E 

FDA  concluded  that  the  available 
scientific  data  did  not  support  that  there 
is  a  relationship  between  vitamin  E  and 
a  reduced  risk  of  cancer.  Most  of  the 
studies  on  the  possible  protective  effect 
to  vitamin  E  related  plasma  or  serum 
levels  of  vitamin  E  (rather  than  food 
consumption)  to  cancer  risk.  FDA 
recognized  that  some  evidence  showed 
an  association  of  low  plasma  serum 
levels  of  vitamin  E  and  an  increased 
cancer  risk.  The  agency  found,  however, 
that  the  available  evidence  was  not 
adequate  to  detennine  whether  this 
association  was  the  result  of  an  effect 
specific  to  vitamin  E  or  the  result  of 
other  unmeasured  factors  that  are 
associated  with  those  dietary  patterns 
that  would  produce  such  plasma  serum 
levels  (58  FR  2622  at  2633).  FDA 
recognized  that  the  animal  data  and 
biochemical  data  provided  a  basis  on 
which  to  hypothesize  a  protective  effect 
of  vitamin  E  (a/p/ia-tocopherol)  in 
humans  but  found  that  the  data  from 
epidemiological  studies,  although 
providing  some  suggestion  of  an  effect, 
were  not  sufficient  to  conclude  that 
such  effects  were  of  importance  in 
humans.  Therefore,  the  agency 
concluded  that,  although  vitamin  E  has 
been  shown  to  have  an  antioxidant 
effect  in  humans,  the  data  were  not 
sufficient  to  associate  such  effects  with 
protection  against  cancer  (58  FR  2622  at 
2633). 

2.  Befa-carotene 

Based  on  the  totality  of  the  scientific 
evidence  and  comments  that  it  received 
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relative  to  the  available  evidence,  FDA 
concluded  that  the  data  did  not  support 
the  relationship  of  befo-carotene 
(provitamin  A)  to  a  reduced  cancer  risk. 
Although  the  available  scientific  human 
data  showed  an  association  of 
consumption  of  fruits  and  vegetables 
and  calculated  foefo-carotene  intakes 
from  these  foods  with  reduced  risk  for 
some  types  of  cancer,  the  agency 
concluded  that  the  available  scientific 
evidence  was  not  sufficient  to  conclude 
that  the  fceta-carotene,  as  opposed  to 
some  other  component  of  these  foods, 
was  responsible  for  the  protective  effect 
(58  FR  2622  at  2633). 

Consistent  with  earlier  studies 
reviewed  in  the  proposed  rule  (56  FR 
60624  at  60634),  the  more  recent  studies 
supported  findings  that  there  was  an 
inverse  relationship  between 
consumption  of  fruits  and  vegetables 
and  the  risk  of  cancer.  This  relationship 
was  strongest  for  lung  cancer.  Intakes  of 
the  green  and  yellow  vegetables  had 
also  been  shown  to  be  inversely 
associated  with  cervical  cancer,  but  the 
evidence  was  not  as  consistent  as  with 
lung  cancer.  These  studies  were  based 
on  calculated  intakes  of  nutrients  from 
these  foods.  However,  the  agency  said 
that  it  was  not  possible  to  determine 
from  these  studies  what  substance  or 
substances  in  these  foods  were 
responsible  for  the  results.  FDA  found 
that  befo-carotene  may  have  been 
responsible  for  the  effect,  but  that  its 
presence  in  these  foods  may  simply 
have  served  as  a  marker  for  some  other 
unmeasured  substances  that  were 
responsible  for  the  protective  effect  of 
fruits  and  vegetables  (58  FR  2622  at 
2626). 

3.  Vitamin  C 

The  data  reviewed  by  FDA  in  the  final 
rule  were  compatible  with  the  tentative 
conclusion  in  the  proposed  rule  that 
consumption  of  fruits  and  vegetables 
rich  in  vitamin  C  might  protect  against 
some  types  of  cancer  (58  FR  2622  at 
2626).  These  data  also  provided 
additional  indications  of  a  mechanism 
to  explain  the  relationship  between 
vitamin  C  and  reduced  risk  of  stomach 
cancer.  The  relatively  small  number  of 
studies  reported  after  the  publication  of 
the  proposed  rule  were  in  agreement 
with  earlier  findings  that  consumption 
of  fruits  and  vegetables  was  protective 
against  cancer  at  several  sites, 
particularly  stomach  cancer.  The  new 
studies,  taken  together  with  previous 
studies,  indicated  that  consumption  of 
fruits  and  vegetables  is  most 
consistently  protective  against  cancers 
of  the  stomach,  lung  and  cervix,  and 
less  consistently  protective  at  other 
sites.  These  data,  however,  were  not 


sufficient  to  identify  vitamin  C,  as 
opposed  to  other  substances  in  these 
foods,  as  being  responsible  for  the 
observed  protective  effect  (58  FR  2622  at 
2626). 

FDA  also  recognized  that  the 
mechanistic  and  animal  studies 
suggested  that  vitamin  C  may  reduce  the 
risk  of  cancer  through  the  mechanism  of 
inhibition  of  nitrosamine  synthesis.  The 
stomach  is  the  likely  site  of  highest  A^ 
nitroso  compound  exposure  and  is  the 
site  for  which  the  data  were  the  most 
complete.  These  data  provided  a 
mechanistic  basis  for  understanding  a 
possible  protective  effect  of  vitamin  C 
for  stomach  cancer  risk.  However.  FDA 
concluded  that  nitrosation  had  not  been 
accepted  by  the  general  scientific 
community  as  a  validated  risk  factor  for 
stomach  cancer.  One  of  the  unsolved 
questions  was  whether  studies  of  this 
mechanism  for  the  Chinese  and  other 
populations,  which  differ  frx)m  the  U.S. 
population  in  genetic,  dietary,  and 
environmental  risk  factors,  adequately 
explain  the  etiology  of  stomach  cancer 
in  the  United  States  (58  FR  2622  at 
2627). 

The  studies  showing  the  relationship 
of  N-nitroso  compounds  (a  class  of 
compounds  with  known 
carcinogenicity)  to  stomach  cancer 
provided  evidence  for  a  mechanism  by 
which  a  specific  vitamin  C  effect  might 
occur  for  this  and  other  cancers  (e.g.. 
esophageal  and  uterine  cervical).  When 
considered  together,  the  different  types 
of  data  were  suggestive,  but  not 
conclusive,  that  vitamin  C  may  be 
responsible  for  at  least  part  of  the 
reduction  in  risk  of  stomach  cancer 
associated  with  consumption  of  diets 
high  in  fruits  and  vegetables  in  U.S. 
populations.  Qven  differences  in  rates 
and  Ukely  etiologies  of  stomach  cancer 
among  different  cultures  and  geographic 
areas.  FDA  concluded  that  there  was  not 
significant  scientific  agreement  either 
that  this  mechanism  is  an  etiologic 
factor  in  stomach  cancer  risk  in  the 
United  States,  or  that  qualitative 
changes  in  production  and  excretion  of 
nitroso-compounds  are  a  risk  factor  for 
stomach  cancer  (58  FR  2622  at  2634). 

In  order  to  allow  the  issue  of 
intermediate  or  surrogate  markers  (such 
as  the  formation  of  nitroso-compounds) 
for  cancer  risk  to  be  more  fully 
evaluated.  FDA  stated  that  it  would 
convene  an  advisory  committee  in  the 
near  future  to  make  recommendations 
that  could  be  applied  to  evaluations  of 
data  for  determining  the  scientific  basis 
for  health  claims  relating  antioxidant 
vitamin  intakes  to  cancer  risk  (58  FR 
2622  at  2634). 

FDA  summarized  its  considerations  of 
all  comments  received  (58  FR  2622  at 


2630  through  2632)  and  recent  scientific 
evidence  (58  FR  2622  at  2633  and  2634) 
in  its  examination  of  the  issues.  The  full 
discussion  from  the  proposed  and  final 
rules,  including  the  studies  cited  in 
those  documents,  is  referenced  herein. 

C.  Summary  of  Comments 

In  response  to  the  January  6, 1993, 
final  rule,  FDA  received  comments  that 
raised  the  following  concerns:  Two 
comments  requested  that  the  agency 
raise  the  threshold  (percentage  of 
Recommended  Dietary  Allowance 
(RDA))  at  which  a  product  could  bear  a 
health  claim.  One  of  these  comments 
also  requested  that  FDA  broaden  the 
scope  of  products  that  could  bear  a 
claim  regarding  relationship  of 
antioxidant  vitamins  and  a  reduced  risk 
of  cancer. 

A  third  comment  stated  that  although 
advisory  committees  can  be  helpful  in 
reaching  scientific  conclusions,  the 
result  can  be  predetermined  depending 
on  the  persons  selected.  It  urged  the 
agency  to  make  every  attempt  to  ensure 
that  the  membership  of  the  committee 
on  antioxidants  is  balanced  to 
encompass  the  spectrum  of  nutritional 
thought.  Another  comment  stated  that 
the  agency  should  allow  consumers  to 
receive  accurate  and  balanced 
information  where  there  is  a  reasonably 
good  chance  of  benefit  and  virtually  no 
safety  risk.  Another  comment  objected 
to  the  agency's  position  in  the  final  rule 
that  it  would  not  be  permissible  for  a 
health  claim  to  imply  that  levels  clearly 
beyond  the  range  attainable  in  the 
context  of  the  total  daily  diet  would  be 
effective  in  reducing  the  risk  of  a 
disease  or  health-related  condition, 
stating  that  this  was  an  impUed  premise 
that  products  such  as  vitamins  and 
minerals  are  not  really  foods.  Another 
comment  requested  that  the  agency 
provide  examples  to  clarify  the  meaning 
of  the  section  of  the  final  rule  that 
requires  that  qualifying  nutrients  be 
based  on  natural  levels  in  foods. 

None  of  these  comments  are  relevant 
to  the  issue  of  whether  there  is  an 
appropriate  scientific  basis  for  the 
agency  to  authorize  a  health  claim  on 
the  relationship  of  dietary  fiber  to 
cardiovasciUar  disease,  nor  did  any  of 
them  provide  any  additional 
information  upon  which  the  agency 
could  rely  to  authorize  a  health  claim 
for  this  relationship.  Thus,  the  agency 
did  not  receive  any  information  in  these 
comments  that  would  support  a 
different  conclusion  on  a  health  claim 
regarding  the  relationship  of  antioxidant 
vitamins  and  cancer  than  the  one  that  it 
reached  regarding  a  health  claim  on  this 
nutrient-disease  relationship  for  foods 
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in  conventional  food  form  in  the 
January  6, 1993,  final  rule. 

As  for  the  matters  that  were  raised  in 
the  comments,  the  latter  comments 
relate  to  the  standard  and  procedure  for 
health  claims  on  dietary  supplentents. 
These  issues  will  be  dealt  with  by  FDA 
as  part  of  the  rulemaking  instituted  in 
June  by  FDA  (58  FR  33700).  As  for  the 
makeup  of  FDA  advisory  committees, 
the  agency  is  required  by  the  Federal 
Advisory  Committee  Act  to  ensure  that 
its  advisory  committees  are  balanced, 
and  it  always  endeavors  to  ensure  that 
balance  in  fact  exists.  The  basis  on 
which  the  agency  chose  the  level 
necessary  to  qualify  for  the  health  claim 
was  fully  explained  in  the  final  rule  (see 
58  FR  2622  at  2636).  The  comments 
provided  no  information  that  would 
cause  the  agency  to  conclude  that  the 
basis  that  is  set  out  for  the  amount  of 
vitamin  A  or  vitamin  C  that  must  be 
present  in  the  food  for  it  to  qualify  for 
a  health  claim  was  not  appropriate. 
Finally,  as  explained  in  this  document. 
FDA  has  not  been  provided  with 
evidence  that  would  justify  broadening 
the  scope  of  products  that  could  bear 
the  claim. 

D.  The  Proposal 

FDA  has  tentatively  concluded,  based 
on  the  totality  of  publicly  available 
scientific  evidence,  that  there  is  not  a 
sufficient  basis  to  authorize  a  health 
claim  regarding  the  relationship  of 
antioxidant  vitamins  and  cancer  on  the 
labels  or  in  the  labeling  of  dietary 
supplements.  While  populations  with 
diets  rich  in  hnits  and  vegetables 
experience  many  health  advantages, 
including  lower  rates  of  some  types  of 
cancers,  it  is  not  possible  to  specifically 
determine  that  the  two  antioxidant 
vitamins  (befo-carotene  and  vitamin  C) 
that  are  contained  in  fruits  and 
vegetables  are  responsible  for  this  effect 
or  to  rule  out  the  possibility  of 
significant  protective  effects  from 
nonmeasured  components  in  these 
foods.  Since  many  food  substances  (both 
nutritive  and  nonnutritive)  coexist  in 
fruits  and  vegetables,  an  observed 
correlation  between  a  measured  nutrient 
and  a  disease  risk  may  be  a  surrogate  for 
a  "true"  correlation  between  a 
coexistent,  but  a  nonmeasured  or  an 
imknown,  food  substance.  Currently, 
there  is  not  significant  scientific 
agreement  as  to  whether  the  c^>served 
protective  effects  of  fruits  and 
vegetables  are  the  result  of  a  single  or 
combined  effect  of  the  antiaxidmit 
vitamins  and  other  nutrients  with 
antioxidant  functions  (e^.  selenium),  to 
other  nutritive  OHnpouDdt  in  such 
foods,  to  unmeasured  components  of 
such  diets,  or  to  displacement  of  other 


known  risk  components  within  the  total 
diet. 

Because  a  dietary  supplement  would 
contain  only  the  antioxidant  vitamins, 
and  there  is  not  significant  scientific 
agreement  that  the  antioxidant  vitamins 
alone  caused  the  effects  that  were 
observed  in  the  relevant  studies,  FDA 
tentatively  finds  that  an  appropriate 
basis  for  proposing  to  authorize  a  claim 
on  antioxidant  vitamins  and  cancer  on 
dietary  supplements  does  not  exist  (56 
FR  60624  and  58  FR  2622). 

V.  Zinc  and  Immune  Function  in  the 
Elderly 

A.  The  1991  Proposed  Findings 

In  the  Federal  Registo-  of  November 
27, 1991  (56  FR  60652).  FDA  published 
a  proposal  on  the  use  of  the  health  claim 
regarding  the  relationship  of  zinc  and 
immune  function  in  the  elderly.  Based 
on  its  review  of  the  available  scientific 
evidence,  the  agency  tentatively 
concluded  that  there  was  not  a 
sufficient  basis  to  authorize  the  use  of 
a  health  claim  regarding  the  relationship 
of  zinc  and  immune  function  in  the 
elderly  on  the  label  or  in  the  labeling  of 
foods.  The  agency  stated  that  a  specific 
protective  role  of  zinc  supplementation 
of  the  elderly  population  had  not  been 
demonstrated. 

hi  deciding  whether  to  authorize  a 
claim  regarding  this  nutrient-disease 
relationship,  FDA  reviewed  all  available 
sdentific  evidence  on  this  topic, 
including  public  health  aspects  of  zinc 
and  immune  function  in  the  elderly, 
mechanisms  and  measures  of  immunity, 
and  immune  function  in  aging  (56  FR 

60652  at  60653).  FDA  also  conducted  an 
extensive  review  of  consensus 
documents  and  of  reports  in  the 
sdentific  literature  (56  FR  60652  at 

60653  and  60654  through  60663).  In 
addition.  FDA  reviewed  comments  that 
it  received  on  this  nutrient-disease 
relationship  (56  FR  60652  at  60654). 

FDA  tentatively  found  that  the 
scientific  evidence  showed  that  proper 
dietary  zinc  levels  are  essential  for 
adequate  function  of  the  immune 
system,  and  that  dietary  zinc  intake, 
serum  zinc,  and  cell-mediated 
immunity  all  decline  with  advancing 
age.  However,  the  agency  tentatively 
concluded  that  the  available  data  did 
not  provide  a  basis  on  which  to  find  that 
increased  zinc  intake  can  reverse  the 
age-related  decline  in 
immunocompetence  in  the  general 
healthy  elderly  population  In  the  United 
States.  In  fact,  the  agency  noted  that 
some  evidence  suggested  that  it  may 
suppress  immune  function  (56  FR  60652 
at  60661). 


The  data  evaluated  by  FDA  included 
seven  hiunan  studies  in  which  elderly 
subjects  were  supplemented  with  zinc 
to  determine  Its  influence  on  immune 
system  function.  The  resuhs  of  four  of 
the  earliest  published  studies  suggested 
a  zinc-associated  enhancement  of 
several  measures  of  immune  function. 
However,  FDA  noted  that  the  rehability 
of  three  of  thesp  studies  was  hmited  by 
the  fact  that  they  included  very  few 
individuals,  and  by  the  fact  that  the 
tested  subjects  were  not  representative 
of  the  general  elderly  population. 
Moreover,  FDA  noted  that  the  results  of 
these  initial  reports  have  not  been 
substantiated  by  more  recent,  larger 
studies  of  more  rigorous  experinf>ental 
design  (56  FR  60652  at  60661). 

B.  The  January  1 993  Final  Rule 

In  the  Federal  Register  of  )anuary  6, 
1993  (58  FR  2661),  FDA  published  a 
final  rule  that  announced  its  decision 
not  to  authorize  the  use  of  a  health 
claim  regarding  the  relationship  of 
ingestion  of  zinc  and  immune  function 
in  the  elderly  on  the  labels  or  in  the 
labeling  of  foods  in  conventional  food 
form.  The  agency  concluded  that,  based 
on  the  totality  of  the  publicly  available 
scientific  evidence,  there  was  not 
significant  scientific  agreement  that 
increased  intake  of  zinc  enhanced 
immune  function  in  the  elderly. 

The  agency  stated  that  zinc  is 
considered  to  be  relatively  nontoxic. 
particularly  if  taken  orally,  but  that 
adverse  effects,  which  include  impaired 
immune  function,  are  knowrn  to  occur 
with  zinc  intake  in  excess  of  the  RDA. 
The  agency's  examination  of  the 
scientific  evidence  foimd  that  although 
it  is  well  accepted  that  adequate  dietary 
zinc  is  essential  for  normal  immune 
function,  a  specific  protective  role  of 
zinc  supplementation  of  the  elderly 
population  has  not  been  demonstrated. 

Thus,  FDA  concluded  that  the 
publicly  available  data  on  the  role  of 
zinc  in  inmiune  system  function  do  not 
provide  a  sufficient  scientific  basis  on 
which  to  conclude  that  immune 
function  in  the  elderly  U.S.  population 
can  be  improved  by  zinc 
supplementation.  On  this  basis,  FDA 
decided  not  to  authorize  the  use  of  a 
health  claim  on  this  nutrient-disease 
relationship  on  the  label  or  in  labeling 
of  foods  in  conventional  food  form. 

The  agency  summarized  its 
consideration  of  the  comments  received 
(58  FR  2661  at  2662)  and  publicly 
available  scientific  evidence  (58  FR 
2662  at  2663  and  2664)  in  reaching  its 
conclusion.  The  full  discussion  from  the 
proposed  and  finaJ  rules,  including  the 
studies  dted  in  those  doaunents.  is 
referenced  herein. 
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C.  Summary  of  Comments 

The  agency  did  not  receive  any 
comments  regarding  the  relationship  of 
ingestion  of  zinc  and  immune  function 
in  the  elderly  in  response  to  the  January 
6.  1993,  final  rule. 

D.  The  Proposal 

PDA  has  tentatively  concluded,  based 
on  the  totality  of  publicly  available 
evidence,  that  there  is  not  significant 
scientific  agreement  that  zinc 
supplementation  will  improve  immune 
function  in  the  elderly.  Although  it  is 
well  accepted  that  adequate  dietary  zinc 
is  essential  for  normal  immune 
function,  a  specific  protective  role  of 
zinc  supplementation  of  the  elderly 
population  has  not  been  demonstrated. 
In  fact,  as  discussed  above,  there  is 
some  evidence  in  recent  well-controlled 
studies  that  high  levels  of  zinc  intake 
will  suppress  the  immune  function. 
FDA  has  not  been  presented  with  any 
evidence  in  the  wake  of  its  January  6, 
1993,  final  rule  on  zinc  and  immune 
function  in  the  elderly  that  would  lead 
the  agency  to  a  different  conclusion. 
Therefore,  FDA  is  proposing  to  not 
authorize  a  health  claim  on  the 
relationship  of  zinc  and  immune 
function  in  the  elderly  in  the  labeling  of 
dietary  supplements. 

Because  a  dietary  supplement  would 
contain  only  zinc,  and  there  is  no 
evidence  that  the  zinc  supplementation 
itself  plays  a  specific  protective  role  in 
the  elderly  population,  FDA  tentatively 
finds  that  an  appropriate  basis  for 
proposing  to  authorize  a  claim  on  zinc 
and  immune  function  in  the  elderly  on 
dietary  supplements  does  not  exist  (56 
PR  60652  and  58  PR  2661). 

VI.  Omega-3  Fatty  Acids  and  Coronary 
Heart  Disease 

A.  1991  Proposed  Findings 

In  the  Federal  Register  of  November 
27.  1991  (56  FR  60663),  PDA  published 
a  proposal  on  the  use  of  a  health  claim 
regarding  the  relationship  of  omega-3 
fatty  acids  and  CHD.  After  reviewing  the 
publicly  available  scientific  evidence, 
the  agency  tentatively  found  that  the 
evidence  did  not  provide  a  basis  to 
authorize  a  health  claim  on  the  label  or 
in  the  labeling  of  foods.  Examination  of 
tha  epidemiological  research  on  this 
topic  revealed  that  the  available  studies 
applied  only  to  the  consumption  of  fish, 
which  contain  omega-3  fatty  acids,  and 
that  it  was  not  possible  to  ascribe  any 
effects  specifically  to  omega-3  fatty 
acids. 

In  deciding  whether  to  authorize  a 
health  claim  relating  omega-3  fatty  acids 
and  CHD,  FDA  considered  publicly 
available  scientific  evidence  on  the 


public  health  significance  of  CHD, 
information  on  the  properties  of  omega- 
3  fatty  acids  (56  FR  60663  at  60664),  and 
comments  that  it  had  received  on  this 
topic  (56  PR  60663  at  60665  and  60666). 
PDA  reviewed  consensus  documents 
like  the  "Surgeon  General's  Report  on 
Nutrition  and  Health,"  the  National 
Academy  of  Science's  "Diet  and  Health: 
Implications  for  Reducing  Chronic 
Disease  Risk  "  (56  PR  60663  at  60666), 
and  other  reports  in  the  scientific 
literature,  including  epidemiological 
studies,  animal  studies,  and  other 
relevant  information  (56  FR  60663  at 
60667  through  60671  and  60673  through 
60676). 

PDA  tentatively  determined  that  the 
publicly  available  evidence  was  not 
adequate  to  show  that  increased 
consumption  of  omega-3  fatty  acids 
reduced  the  risk  of  CHD,  particularly 
noting  its  lack  of  effect  on  serum 
cholesterol  levels.  PDA  found  that  an 
increase  in  bleeding  times  and  a 
decrease  in  platelet  aggregation  (which 
also  may  be  associated  with  bleeding 
tendencies)  had  been  observed 
consistently  in  normal  healthy 
individuals,  as  well  as  in  diseased 
persons,  who  consumed  fish  oils.  The 
agency  stated,  however,  that  direct 
relationships  between  these  effects  and 
risk  of  CHD  have  not  been  established 
(56  FR  60663  at  60671). 

The  agency  noted  that  omega-3  fatty 
acids  had  been  shown  to  reduce  blood 
pressure  in  hypertensive  people  to  a 
^mall  degree,  which  may  bear  on  a 
relationship  between  omega-3  fatty 
acids  and  CHD.  It  stated  that  the  effect 
was  not  of  large  magnitude  (56  PR 
60663  at  60672).  Moreover,  the  agency 
also  said  that  it  had  not  been  established 
that  omego-3  fatty  acids  reduce  blood 
pressure  in  normal  subjects,  and  that  it 
had  not  been  demonstrated  that  the 
magnitude  and  duration  of  changes  in 
blood  pressure  observed  in  short-term 
studies  would  persist  during  long-term 
consumption  of  omega-3  fatty  acids. 
Finally,  the  agency  noted  the  possibility 
that  omega-3  fatty  acids  could  increase 
the  risk  of  CHD,  through  increases  in 
LDL-cholesterol  or  apo-P-lipoprotein. 
among  diabetics  and  hyp)erglycemics, 
and  that  omego-3  fatty  acids  might 
worsen  control  of  blood  glucose  in 
diabetics.  It  said  that  these  were 
significant  safety  concerns  (56  PR  60663 
at  60672).  Given  the  lack  of  evidence 
that  omega-3  fatty  acids  themselves 
reduced  the  risk  of  heart  disease, 
specifically  their  lack  of  demonstrated 
effect  on  serum  cholesterol  (including 
LDL-cholesterol),  the  uncertainties 
about  the  relevance  and  significance  of 
the  blood  pressure  findings  to  the 
general  populations,  and  the  unresolved 


safety  concerns,  the  agency  tentatively 
concluded  not  to  authorize  a  health 
claim  for  omega-3  fatty  acids  and  heart 
disease. 

B.  The  January  1993  Final  Rule 

In  the  Federal  Register  of  January  6. 
1993  (58  PR  2682),  PDA  published  a 
final  rule  that  announced  its  decision 
not  to  authorize  the  use  of  a  health 
claim  regarding  the  relationship  of 
omega-3  fatty  acids  and  CHD  on  the 
label  and  in  the  labeling  of  foods  in 
conventional  food  form. 

PDA  concluded  that  the  totality  of  the 
available  scientific  evidence  did  not 
provide  an  adequate  basis  for  a  health 
claim.  The  agency  said  that  the 
association  between  fish  consumption 
and  reduced  risk  of  heart  disease  was 
not  sufficient  to  establish  a  role  for 
omega-3  fatty  acids  per  se,  versus  other 
factors  associated  with  dietary  patterns 
high  in  fish,  in  achieving  the  desired 
effect.  The  agency  noted  that  there  was 
not  significant  scientific  agreement  that 
the  physiological  changes,  such  as 
increased  bleeding  times  and  a  decrease 
in  platelet  aggregation,  that  were  seen 
with  consumption  of  omego-3  fatty 
acids  would  reduce  the  risk  of  CHD.  The 
agency  also  said  that  the  data  were 
ambiguous  because  some  effects  of 
omega-3  fatty  acids  were  not 
consistently  observed,  which  suggested 
that  other  variables  are  important  in 
determining  whether  an  effect  is  seen 
(58  PR  2682  at  2702). 

In  the  final  rule,  FDA  also  discussed 
some  matters  with  respect  to  which 
greater  agreement  would  be  needed  that 
the  effects  produced  by  omega-3  fatty 
acids  are  directly  related  to  the  risk  of 
CHD  before  the  agency  could  consider 
authorizing  a  claim.  For  example,  many 
surrogate  markers  had  been 
hypothesized,  on  the  basis  of  limited 
evidence,  to  be  related  to  specific 
diseases,  including  CHD,  but  few 
withstood  the  continued  scrutiny  of 
scientific  investigation.  FDA  said  that  it 
could  authorize  a  health  claim  only 
when  there  was  significant  scientific 
agreement,  based  on  the  totality  of  the 
scientific  evidence,  that  a  surrogate 
marker  for  a  disease  was  a  valid 
predictor  of  disease  risk,  specifically  of 
heart  disease  risk  for  the  general 
population.  FDA  said  that  evidence  of 
such  acceptance  could  be  provided  by  a 
statement  by  an  unbiased,  nationally 
representative  authoritative  scientific  or 
medical  body  (58  FR  2682  at  2705). 

The  agency  reviewed  numerous 
authoritative  documents,  the  extensive 
comments  that  it  had  received  on  the 
proposal  (58  PR  2682  at  2683  through 
2699),  and  new  scientific  data, 
including  epidemiological  studies  and 
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animal  studies  (58  FR  2682  at  2699 
through  2705  and  2707  through  2714). 
Based  on  its  review  of  all  available 
information,  the  agency  concluded  that 
there  are  numerous  physiological  effects 
(e.g.,  increased  bleeding  times)  of 
consumption  of  omego-3  fatty  acids,  but 
that  at  present,  these  endpoints  are  not 
generally  accepted  as  being  closely 
related  to  the  risk  of  CHD.  Thus  the 
agency  said  that  more  data  would  be 
needed  to  show  that  the  association 
between  fish  consumption  and  reduced 
risk  of  heart  disease  is  specifically 
attributable  to  the  omego-3  fatty  acids  in 
the  fish. 

The  full  discussion  horn  the  proposed 
and  final  rules,  including  the  studies 
cited  in  those  documents,  is  referenced 
herein. 

C.  Summary  of  Comments 

In  response  to  the  January  6. 1993 
Rnal  rule,  the  agency  received  two 
comments  requesting  that  FDA  allow 
voluntary  inclusion  ofomega-3  fatty 
acid  content  information  on  food  labels. 
These  comments  are  not  relevant  to  the 
issue  of  whether  the  agency  can 
authorize  a  health  claim  on  the 
relationship  of  omega-3  Catty  acids  and 
CHD.  Therefore,  no  action  on  these 
comments  is  appropriate  in  this 
document.  The  agency  points  out, 
however,  that  in  the  Federal  Register  of 
June  18. 1993  (58  FR  33731  at  33736). 
it  stated  that  under  §  101.13(i)(3), 
information  about  the  amount  of  a 
vitamin  or  mineral  for  which  an  RDI  has 
not  been  estabUshed  (e.g.,  vitamin  k. 
selenium)  could  be  declared  on  a  food 
label,  although  not  within  the  nutrition 
label,  as  long  as  the  statement  does  not 
in  anyway  implicitly  characterize  the 
level  of  the  nutrient  and  is  not  false  or 
misleading  in  any  respect.  The  agency 
notes  that  this  provision  would  also 
apply  to  omegQ-3  fatty  acid  content 
information  on  food  labels,  including 
the  labels  of  dietary  supplements. 

The  agency  did  not  receive  any 
comments  that  provided  any 
information  that  would  support  a  health 
claim  on  the  labels  or  in  the  labeling  of 
dietary  supplements  regarding  the 
relationship  of  omega-3  fatty  acids  and 
CHD  in  response  to  the  January  6.  1993, 
final  rule. 

D.  The  Proposal 

FDA  has  tentatively  concluded,  based 
on  the  totality  of  publicly  available 
scientific  evidence  regarding  the 
relationship  of  oniego-3  fatty  acids  and 
coronary  heart  disease  that  there  is  not 
significant  scientific  agreement  among 
experts  that  a  claim  about  this 
relationship  is  scientifically  valid. 


There  are  numerous  effects  of  omego- 
3  fatty  adds  that  may  be  related  to  the 
risk  of  CHD,  e.g.,  reduction  in  fasting 
and  postprandial  triglycerides, 
reductions  in  platelet  aggregation  and 
adhesion,  and  changes  in  the 
composition  of  lipoproteins.  However, 
at  this  time,  these  endpoints  are  not 
generally  recognized  as  being  closely 
related  to  the  risk  of  CHD. 

Because  a  dietary  supplement  would 
contain  only  the  omega-3  fatty  acids, 
and  there  is  not  sufficient  evidence  that 
the  omego-3  fatty  acids  alone  caused  the 
effects  that  were  observed  in  studies  of 
the  effects  of  fish  consumption  on  CHD. 
FDA  tentatively  finds  that  an 
appropriate  basis  for  proposing  to 
authorize  a  claim  on  omego-3  fatty  acids 
and  CHD  on  dietary  supplements  does 
not  exist  (56  FR  60663  and  58  FR  2682). 

VII.  The  Next  Steps 

FDA  has  been  diligent  in  developing 
proposed  and  final  rules  under  the 
rigorous  timeframes  imposed  by  both 
the  1990  amendments  and  the  DS  Act  of 
1992.  FDA  has  generally  met  its 
deadlines  and  is  committed  to 
completing  the  dietary  supplement 
rulemakings  in  a  timely  manner. 
However,  the  agency  has  Umited 
resources  to  both  prepare  the  Rnal  rules 
that  yet  remain  to  be  done  under  the 
1990  amendments  and  the  DS  Act  and 
to  carry  out  the  administrative  activities 
required  by  the  final  rules  under  the 
1990  amendments  that  the  agency  has 
already  published.  These  activities 
include  reviewing  petitions,  responding 
to  inquiries,  cmd  conducting  appropriate 
compliance  activities,  as  well  as 
preparing  final  rules  in  this  and  the  five 
other  rulemakings  that  are  pending  on 
dietary  supplements. 

The  agency  recognizes  the  emerging 
nature  of  the  scientific  information 
regarding  the  relationships  between  the 
intake  of  nutrients  and  disease  or 
health-related  conditions.  A  primary 
objective  of  FDA's  administrative 
process  is  to  provide  a  full  airing  of  the 
scientiRc  data  and  other  relevant 
information  on  each  of  the  nutrient- 
disease  relationships  listed  in  section  3 
of  the  1990  amendments. 

FDA  must  consider  both  the  validity 
of  the  link  between  the  substance  and 
the  disease  condition  and  the  safety  of 
the  substance,  especially  when  the 
purpose  of  the  proposed  health  claim  is 
to  encourage  intake  of  substance  (in 
contrast  to  the  claims  on  fat,  for 
example,  which  encourage  moderation 
in  consumption).  Care  in  reviewing 
safety  is  especially  important  when  the 
claim  is  made  for  a  substance  in  a 
dietary  supplement  because 
consumption  of  dietary  supplements,  in 


contrast  to  most  foods  in  conventional 
food  form,  is  not  self-limiting. 

The  process  that  FDA  has  enga};ed  in 
with  respect  to  folic  acid  and  neural 
tube  defects  is  an  example  of  the 
agency's  commitment  to  examine 
thoroughly  all  questions  regarding  a 
possible  health  claim.  Initially,  there 
was  promising  scientific  evidence 
regarding  a  link  between  folic  acid  and 
the  incidence  of  neural  tube  defects. 
However,  there  were  also  substantive 
safety  questions  in  January  1993  that 
required  further  scrutiny  and  left  the 
agency  unable  to  authorize  a  health 
claim.  Nevertheless,  the  agency  did  not 
abandon  the  issue  but  continued  to 
address  the  issues  by  working  with  an 
expert  advi.sory  committee.  Now,  the 
agency  is  proposing  to  authorize  a 
health  claim  on  this  nutrient-disease 
relationship. 

The  results  of  the  rulemaking  process 
for  the  five  nutrient-disease 
relationships  that  the  agency  is 
initiating  in  this  Federal  Register 
document  may  differ.  The  agency  may 
find  that  there  is  significant  scientific 
agreement  based  on  the  totality  of 
evidence  for  some  of  the  relationships 
and  may  conclude  that  for  other 
relationships,  there  is  not  such 
agreement.  On  still  others,  the  agency 
may  find  that  while  evidence  is 
promising,  there  are  questions  and 
conc;ems  that  must  be  resolved  before  a 
claim  can  be  authorized.  The  agency 
will  authorize  a  health  claim  in  the  first 
type  of  situation  and  will  deny  a  health 
claim  in  the  second  type.  With  respect 
to  the  third  type,  the  agency  will  also 
deny  the  health  claim  but  will  continue 
its  process  with  respect  to  the 
relationship,  with  a  goal  of  ensuring  that 
interested  persoiis  obtain  useful 
information  that  is  scientifically  valid 
and  that  will,  in  fact,  be  beneficial  to 
health. 

VUI.  FDA's  Plan  for  Completing  a  Final 
Rule 

This  proposal  provides  an 
opportunity  for  interested  persons  to 
submit  new  scientific  data  and 
comments  In  the  five  nutrient-disease 
relationships  that  are  the  subject  of  this 
rulemaking.  The  agency  will  review  all 
comments  received  and  will  conduct  its 
own  Uterature  review  to  obtain  recent 
scientific  evidence.  In  addition.  FDA 
plans  to  cosponsor,  with  other  research 
and  health  organizations,  an  open 
symposium  on  antioxidant  vitamins  to 
discuss  the  available  science,  to  identify 
any  unmet  research  needs,  and  to 
discuss  ways  of  facilitating  research  to 
noeet  these  needs.  FDA  will  consider  the 
results  of  this  symposium  in  deciding 
whether  to  authorize  a  health  claim  on 
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antioxidant  vitamins  and  cancer.  FDA 
will  provide  notice  of  the  meeting  in  the 
Federal  Register.  The  agency  intends  to 
publish  a  fmai  rule  on  this  rulemaking 
in  December  of  1993,  in  accordance 
with  the  amendments  to  the  1990 
amendments  in  the  DS  Act. 

IX.  Comments 

Given  the  public  heahh  significance 
of  cancer,  CVD,  and  immune  furKztion  in 
the  elderly.  FDA  wants  to  make  sure 
that  its  decisions  in  this  proceeding 
reflect  the  latest  scientific  information. 
Therefore,  FDA  is  requesting  comments 
on  any  new  data  that  have  beconr»e 
available  on  the  matters  discussed  in 
this  document. 

Interested  persons  may,  on  or  before 
December  13. 1993,  submit  to  the 
Dockets  Nianagement  Branch  (address 
above)  written  comments  regarding  this 
proposal.  Two  copies  of  any  comnteots 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  Monday  through  Friday. 

X.  Economic  Impact 

FDA  has  examined  the  economic 
implications  of  the  proposed  rule 
amending  21  CFR  as  required  by  the 
Regulatory  Flexibility  Act  and  Executive 
Order  12291.  The  Regulatory  Flexibility 
Act  requires  regulatory  relief  for  small 
businesses  where  feasible.  Executive 
Order  12291  compels  agencies  to  use 
cost-beneht  analysis  as  a  comportent  of 
deci»oiunakiDg.  The  agency  finds  that 
this  proposed  rule  does  not  constitute  a 
major  rule  as  defined  by  Executive 
Order  12291.  In  accordance  with  the 
Regulatory  Flexibility  Act.  FDA  has 
explored  whether  these  proposed  rules 
will  have  a  significant  impact  on  small 
businesses  and  has  tentatively 
concluded  that  they  do  not. 

In  the  Federal  Register  of  November 
27. 1991  (56  FR  60366),  FDA  puWished 
a  number  of  proposed  food  labeUng 
regulations  to  implement  the  provisions 
of  the  1990  amendments  (Pub.  L.  101- 
535).  The  agency  also  pubUsbed  a 
regulatory  impact  analysis  which 
preliminarily  estimated  the  costs  and 
benefits  of  the  various  propK)sed 
reguistions  and  on  which  FDA  asked  for 
comments. 

Fii>al  regulations  that  implemented 
the  1990  amendments,  except  with 
respect  to  dietary  supplements,  were 
issued  on  January  6. 1993.  including  a 
final  regulatory  impact  analysis  (RIA)  of 
those  final  regulations  (56  FR  2927).  In 
the  RIA,  FDA  responded  to  the 


comments  regarding  dietary 
supplements  with  tentative  conclusions. 

As  described  previously  in  this 
preamble.  FDA  is  proposing  to  amend 
its  food  labeling  regulations  to  state  that 
health  claims  regarding  the  five 
nutrient-disease  relationships  are  not 
authorized  for  dietary  supplements. 
There  are  several  different  types  of 
products  which  may  be  considered  to  be 
dietary  supplements.  These  products 
include  dietary  supplements  of 
vitamins,  minerals,  herbs,  and  other 
similar  nutritional  substances.  In  the 
proposals  of  June  18. 1993.  FDA 
estimated  that  there  are  about  5,000 
vitamin,  mineral,  and  other  dietary 
8upplemei>t  products  marketed  in  the 
United  States  and  approximately  15,000 
labels. 

There  are  two  potential  costs  of  this 
regulation  if  imp)en>ented  as  proposed: 
Relabeling  costs  for  those  products 
using  unauthorized  health  claims  whidi 
must  be  removed  from  labels  or  labeling 
and  the  inalnlity  to  market  certain 
products  based  on  those  health  claims. 

The  agency  estimates  that  veiy  few.  if 
any.  products  are  currently  using  the 
health  claims  that  the  agency  is 
proposing  not  to  authorize.  Therefore, 
FDA  does  not  believe  that  this  proposed 
rule  will  not  resuh  in  any  significant 
changes  in  labeling.  Accordingly,  this 
regulation  would  resuh  in  few  costs  or 
benefits. 

XI.  Enviroomental  Impact 

The  agency  has  determined  under  21 
CFR  25.24  (a)(ll)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subiects  in  21  CFR  Pail  101 

Food  labeling,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug:  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21CIFR  part  101  be  amended  as  follows: 

PART  101— FOOD  LABEUNQ 

1.  The  authority  ciution  for  21  CFR 
part  101  is  revised  to  read  as  follows: 

Authority:  Sees.  4. 5, 6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C  1453, 
1454. 1455):  sees.  201,  301.  402,  403.  409. 
501.  502.  505.  701  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C  321,  331,  342, 
343,  348.  351,  352,  355.  371);  sec.  202(a)(2) 
of  the  Dietary  Supplement  Act  (Pub.  L  102- 
571). 


2.  Section  101.71  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

§101.71    I  liNillli  clalma.'  claims  not 

autttortzed. 

***** 

(a)  Health  claims  not  authorized  for 
foods  in  conventional  food  form  or  for 
dietary  supplements  of  vitamins. 
minerals,  herbs,  or  other  similar 

substances: 

•        *        •        •        • 

Dated:  October  1. 1M3. 
David  A.  Kcaslv. 

Commissioner  of  Food  and  Drugt. 
Douia  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 
|FR  Doc  93-25029  Filed  10-7-«3;  2:51  prof 
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DEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdministralkM 

21  CFR  Parts  136. 137.  ai>d  139 
(DoctotNo-rfN-IOOq 

Food  Standard!  ■  Amendmant  of  tha 
Standards  of  Mantlty  for  Enrtchad 
Grain  Products  to  naquirs  AddHlon  of 
Folic  Add 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTKM:  Proposed  rule. 

SUMMAirr:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  standards  of  identity  tor 
eiuiched  iH-ead.  rolls  and  buns,  enriched 
flour,  enriched  self-rising  fknir. 
enriched  com  grits,  enriched  com 
meab.  enriched  farim.  eruiched  rice. 
enriched  macaroni  products,  enriched 
nonfat  milk  macartmi,  and  enriched 
noodle  products,  and,  by  cross- 
reference,  the  standards  of  identity  for 
enriched  bromated  flour,  enriched 
vegetable  macaroni  products,  and 
enriched  vegetable  noodle  products,  to 
require  the  addition  of  folic  acid.  The 
agency  is  proposing  to  require  that  these 
products  be  fortified  with  folic  add  at 
levels  ranging  hx>m  0.43  milligrams  (mg) 
to  1.4  mg  per  pound  (mg/lb)  or  95 
micrograms  (fig)  to  309  ^g/100  grams  (g) 
of  product  These  values  are  based  on  a 
fortification  level  of  140  |ig/100  g  (0.635 
mg/lb)  of  the  cereal-grain  product.  This 
action  is  proposed  on  FDA's  own 
initiative.  It  is  intended  in  part  to  help 
women  of  childbearing  age  comply  %vith 
the  recommendation  by  ^e  U.S  Public 
Health  Service  (PHS)  that  they  consume 
at  least  0.4  mg  (400  )x%)  daily  of  folate. 
This  action  also  responds  to  a  citizen 
petition  submitted  by  Glenn  Scott. 
DATES:  Written  comments  by  December 
13,  1993.  The  agency  is  proposing  that 
any  final  rule  that  may  issue,  based  on 
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this  proposal,  become  effective  1  year 

af^er  date  of  publication  in  the  Federal 

Register. 

ADDRESSES:  Written  comments  to  the 

Dockets  Management  Branch  (HFA- 

305).  Food  and  Drug  Administration. 

rm.  1-23. 12420  Parklawn  Dr.. 

Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Felicia  B.  Satchell.  Center  for  Food 

Safety  and  Applied  Nutrition  (HFS- 

158).  Food  and  Drug  Administration. 

200  C  St.  SW..  Washington.  DC  20204. 

202-205-5099. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  September  1992.  following  an  open 
meeting  sponsored  by  the  Centers  for 
Disease  Control  (CDC)  in  Atlanta.  GA 
(57  FR  29323)  and  based  on  reviews  of 
the  relevant  scientific  data.  PHS 
recommended  that  all  women  of 
childbearing  age  in  the  United  States 
consume  0.4  mg  (400  (ig)  of  folate  daily 
to  reduce  their  risk  of  having  a 
pregnancy  affected  with  spina  bifida  or 
other  neural  tube  defects  (Ref.  1).  In 
discussing  this  recommendation.  PHS 
raised  several  issues  that  directly  bear 
on  FDA's  responsibilities  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act).  One  of  these  issues  was  to 
identify  the  best  approach  for  increasing 
intake  of  folate  by  women  during  their 
childbearing  years.  PHS  identified 
several  possible  approaches  by  which 
folate  intake  by  the  target  population 
might  be  increased.  These  approaches 
included:  (1)  Improvement  of  dietary 
habits.  (2)  fortification  of  the  U.S.  food 
supply,  and  (3)  daily  use  of  folate 
supplements  by  women  throughout 
their  childbearing  years.  The  PHS 
recommendation  also  cautioned  against 
the  effects  of  higher  intakes  of  folate. 
The  recommendation  stated  that  a 
widely  recognized  adverse  effect  of  high 
intakes  of  folate  is  ma.sking  the  anemia 
of  vitamin  B12  deficiency  and  thus 
allowing  the  neurologic  damage  to 
progress  untreated.  PHS  said  that  care 
should  be  taken  to  keep  total  folate 
consumption  at  less  than  1  mg  (1.000 
jig)/day.  except  under  the  supervision  of 
a  physician  (Ref.  1). 

After  the  PHS  recommendation  was 
issued.  FDA  convened  a  subcommittee 
on  folate  of  its  Food  Advisory 
Committee  (hereinafter  referred  to  as  the 
"Folic  Acid  Subcommittee")  to  consider 
some  of  the  issues  raised  by  the 
recommendation.  At  a  meeting  in 
November  1992.  the  Folic  Acid 
Subcommittee  discussed  approaches  for 
ensuring  that  the  folate  intakes  of 
women  would  be  increased.  It  identified 
several  approaches.  These  included:  (1) 


Development  of  a  fortification  scheme 
such  that  90  percent  of  women  of 
childbearing  age  could  receive  at  least 
400  ^g  of  folate  per  day  from  all  sources, 
while  preventing  excessively  high  folate 
intakes  by  nontarget  groups;  (2) 
appropriate  labeling  of  foods,  including 
dietary  supplements;  and  (3) 
implementation  of  an  educational 
program  directed  primarily  at  women  of 
childbearing  age  that  emphasizes  the 
importance  of  folate  intake  before, 
during,  and  after  conception  and  its 
effect  on  the  incidence  of  neural  tube 
defects.  The  Folic  Acid  Subcommittee 
also  recommended  that  a  surveillance 
and  monitoring  system  be  established  to 
provide  baseline  data  on  vitamin  B12 
status  in  subgroups  of  the  population 
that  might  potentially  be  at  greatest  risk 
as  a  result  of  increased  intakes  of  folate. 

These  issues  and  the  Folic  Acid 
Subcommittee's  recommendations  are 
fully  discussed  elsewhere  in  this  issue 
of  the  Federal  Register  in  a  proposed 
rule  entitled  "Food  Labeling;  Health 
Claims  and  Label  Statements:  Folic  Acid 
and  Neural  Tube  Defects"  (hereinafter 
referred  to  9s  the  health  claims 
proposal). 

IL  The  Proposal 

In  this  document,  the  agency  is 
proposing  to  implement  its  tentative 
conclusion,  discussed  at  length  in  the 
health  claims  proposal,  that  food 
fortification  should  be  limited  to  cereal- 
grain  products.  Specifically,  FDA  is 
proposing  to  establish  a  fortification 
scheme  that  will  assist  women  in  the 
target  population  in  increasing  their 
daily  intake  of  folate.  This  document 
also  responds  to  a  citizen  petition 
(Docket  No.  92P-0132).  submitted  by 
Glenn  Scott,  that  requested  that  the 
agency  amend  the  standards  of  identity 
for  enriched  cereal-grain  products  to 
include  a  requirement  for  the  addition 
of  folic  acid,  although  the  levels  of 
addition  suggested  by  the  petitioner 
were  lower  than  those  that  FDA  is 
proposing  to  require  in  this  document. 

FDA  is  proposing  to  amend  the 
following  standards  of  identity  to 
require  the  addition  of  folic  acid: 
Enriched  bread,  rolls  and  buns 
(§  136.115  (21  CFR  136.115));  enriched 
flour  (§  137.165  (21  CFR  137.165)); 
enriched  self-rising  Hour  (§  137.185  (21 
CFR  137.185));  enriched  com  grits 
(§137.235  (21  CFR  137.235));  enriched 
com  meals  (§  137.260  (21  CFR 
137.260)):  enriched  farina  (§  137.305  (21 
CFR  137.305));  enriched  rice  (§  137.350 
(21  CFR  137.350));  enriched  macaroni 
products  (§139.115  (21  CFR  139.115)); 
enriched  nonfat  milk  macaroni  products 
(§  139.122  (21  CFR  139.122));  and 
enriched  noodle  products  (§  139.155  (21 


CFR  139.155)).  FDA  notes  that  the 
standards  of  identity  for  enriched 
bromated  flour  (§  137.160  (21  CFR 
137.160)).  enriched  vegetable  macaroni 
products  (§  139.135  (21  CFR  139.135)). 
and  enriched  vegetable  noodle  products 
(§  139.165  (21  CFR  139.165))  cross- 
reference  the  standards  of  identity  for 
enriched  flour,  enriched  macaroni 
products,  and  enriched  noodle 
products,  respectively,  and  will  thus 
also  be  amended  by  this  proposal.  FDA 
also  points  out  that  the  standard  for 
enriched  macaroni  products  fortified 
with  protein  is  stayed  and  thus  will  not 
be  addressed  in  this  rulemaking. 

As  fully  discussed  in  the  health 
claims  proposal  published  elsewhere  in  *■ 
this  iss'  e  of  the  Federal  Register.  FDA 
has  tentatively  decided  that  the 
fortification  of  the  food  supply  is  an 
appropriate  approach  for  increasing  the 
intake  of  folate  by  women  in  the  target 
population.  As  noted  by  the  Folic  Acid 
Subcommittee  and  expert  speakers  who 
testified  before  the  Folic  Acid 
Subcommittee,  food  fortification  has  the 
advantage  of  reaching  a  great  number  of 
women  in  the  target  population  before 
conception  and  during  early  pregnancy, 
when  the  risk  of  neural  tube  defects  is 
greatest.  It  also  has  the  advantage  of 
providing  folate  in  a  continuous  and 
passive  manner  and.  thus,  represents  an 
effective  means  for  improving  the  folate 
nutriture  of  women  in  their  childbearing 
years. 

In  determining  what  foods  would  be 
appropriate  for  fortification  with  folic 
acid  and  at  what  levels,  the  agency  used 
the  U.S.  Department  of  Agriculture 
(USDA)  1987-1988  national  food 
consumption  data  (Ref.  2)  to  estimate 
daily  intake  of  folate  for  the  target 
population,  as  well  as  the  general 
population,  with  fortification  at 
different  levels  for  cereal  grains,  dairy 
products,  and  juices.  The  agency 
estimated  the  effects  of  fortification 
using  three  values — 0.070,  0.140,  and 
0.350  mg  of  folic  acid/ 100  g  of  cereal- 
grain  products.  As  discussed  in  the 
health  claims  proposal,  the  value  of 
0.070  mg/100  g  (0.3  mg/lb)  is  the 
amount,  recommended  in  1974  by  the 
Food  and  Nutrition  Board,  National 
Research  Council.  National  Academy  of 
Sciences,  that  would  restore  folate  lost 
in  the  milling  of  cereal-grain  products 
and  represents  about  a  four-fold 
increase  in  the  level  of  folate  that 
ordinarily  occurs  in  wheat  Hour  (Ref  3). 
The  value  of  0.140  mg/100  g  is  twice 
that  amount,  and  0.350  mg/100  g  is  five 
times  that  amount. 

The  different  approaches  that  FDA 
used  in  estimating  the  effects  of 
fortification  of  food  with  these  levels  of 
folic  acid  are  fully  discussed  in  the 
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health  claims  proposal,  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  In  arriving  at  these  estimates, 
FDA  made  provision  for  consumption  of 
ready-to-eat  cereals  fortiRed  with  folic 
acid  as  well  as  dietary  supplements 
containing  foHc  acid. 

In  its  analysis,  FDA  assumed  likely 
und^jreporting  biases  in  food  intakes. 
The  agency  did  so  because  national  food 
consumption  surveys  generally 
underestimate  the  food  intake  of  survey 
respondents.  This  fact  is  supported,  in 
part,  by  the  observation  that  when 
consumer-reported  dietary  intakes  are 
used  as  a  basis  for  designing 
intervention  diets  (not  necessarily  for 
weight  reduction),  subjects  that  follow 
the  intervention  diet  frequently  lose 
weight  (Ref.  4).  Further,  calorie  intakes 
that  were  estimated  based  on  the  survey 
respondents'  daily  reported  food  intake 
fell  below  the  current  average  calorie 
intakes  recommended  by  the  Food  and 
Nutrition  Board.  For  example,  in  the 
1987-1988  USDA  Nationwide  Food 
Consumption  Sur\'ey  (Ref.  2)  used  for 
these  estimates,  calculated  median 
energy  intakes  of  women  19  to  50  years 
of  age  were  only  about  1,500  calories, 
whereas  the  most  recent  recommended 
average  energy  intake  for  this  gender/ 
agegroup  is  2.200  calories  (Ref.  5). 

FDA  also  took  into  account  in 
performing  its  analysis  that 
underestimation  of  folate  contents  of 
foods  was  likely  in  the  analysis  that  had 
been  done.  Comparison  of  newer 
methods  of  sample  preparation  with 
older  methods  for  determining  the  folate 
content  of  foods  has  revealed 
underestimates  in  the  range  of  20 
percent  for  vegetables  such  as  spinach 
and  cauliflower  and  50  percent  for 
canned  tuna.  Thus,  commonly  used 
methods  for  folate  analysis  may 
significantly  underestimate  the  folate 
content  of  foods. 

As  fully  discussed  in  the  heahh 
claims  prof>osal  published  elsewhere  in 
this  issue  of  the  Federal  Register, 
results  of  FDA's  analysis  show  that 
when  fortification  included  fruit  juices 
and  dairy  products  in  addition  to  cereal 
grain  and  dietary  supplements,  folate 
intakes  of  some  nontarget  group 
consumers  exceeded  1  mg/day 
regardless  of  the  fortification  level 
examined.  However,  when  fortification 
was  limited  to  cereal-grain  products  at 
levels  of  70  jig/lOO  g  or  140  jig/lOO  g, 
daily  intake  levels  remained  below  1 
mg/lOO  g.  At  fortification  levels  of  350 
(ig/lOO  g,  the  estimated  daily  intake 
could  reach  levels  of  1,220  fig/100  g,  . 
which  exceeds  the  recommended  safie 
upper  limit. 

'The  agency  also  estimated  the  daily 
intake  of  folate  for  consiuners  who 


follow  Federal  government  dietary 
guidance,  such  as  the  U.S.  Dietary 
Guidelines  and  the  Department  of 
Health  and  Human  Services  PHHS)/ 
USDA  Food  Guide  Pyramid,  and 
consume  cereal-grain  products  fortified 
with  folic  acid,  to  determine  whether 
these  consumers  will  have  daily  intakes 
in  excess  of  the  recommended  safe 
upper  limit  of  approximately  1  mg/day. 

These  estimates,  as  shown  in  Table  7 
in  the  health  claims  proposal,  indicate 
that  consumers  who  followed  even  the 
low  end  of  recommendations  from  the 
DHHS/USDA  Food  Guide  Pyramid 
could,  without  supplement  use,  easily 
consume  420  ^g  or  more  of  folate  per 
day  from  cereal-grain  products  fortified 
with  70  ^g  folic  acid/100  g.  Fxirther. 
such  consumers'  daily  intake  could 
triple  if  such  products  were  fortified 
with  350  Jig  folic  acid/100  g. 

As  a  result  of  its  analysis  of 
fortification  of  several  cereal-grain, 
dairy,  and  juice  products,  FDA  has 
tentatively  concluded  that  fortification 
should  be  limited  to  cereal-grain 
products  and  not  extended  to  dairy 
products  and  fruit  juices.  (The  agency 
notes  that  results  of  its  analysis  are 

C resented  in  Tables  4  through  7  in  the 
ealth  claims  proposal  published 
elsewhere  in  this  issue  of  the  Federal 
Register.)  The  agency  found  that  intakes 
by  very  large  segments  of  the  general 
population  would  reach  several 
milhgrams  p>erday  if  all  of  these  foods 
were  fortified  with  folic  acid. 

The  agency  has  also  tentatively 
decided  that  the  appropriate 
fortification  level  for  cereal-grain 
products  is  140  ^g/100  g.  Based  on  the 
results  of  its  analysis,  fortification  of 
cereal-grain  products  with  140  ^g/100  g 
will  provide  daily  intakes  for  the 
nontarget  population  that  remain  within 
the  recommended  safe  upper  limit  of 
approximately  1  mg/day.  while 
providing  increased  intakes  of  folate  for 
women  in  their  childbearing  years.  The 
agency  notes  that  with  supplement  use. 
95th  percentile  inteikes  by  adults  51-f 
years  of  age  could  reach  840  to  860  |ig/ 
day  if  these  enriched  cereal-grain 
products  are  fortified  with  140  )ig/100  g. 
While  the  agency  recognizes  that  this 
level  approaches  the  recommended  safe 
upper  limit  and  does  not  take  into 
account  likely  underreporting  biases 
regarding  food  intakes  and 
underestimation  of  folate  content  of 
foods,  it  tentatively  concludes  that 
fortification  of  cereal-grain  products 
with  140  ng/100  g  folic  acid  is  the  most 
appropriate  fortification  level  of  the 
three  levels  analyzed  to  ensiire  that 
folate  intakes  by  the  target  population 
will  increase.  Fortification  at  a  lower 
level  of  70  |ig/100  g  may  not  provide 


sufficient  folate  levels  to  that  portion  of 
the  target  population  that  have  lower 
daily  food  intakes  or  that  consume 
minimal  amounts  of  cereal-grain 
products.  For  example,  folate  intake 
estimates  for  the  25th  percentile  of  the 
target  population  if  cereal-grain 
products  were  supplemented  with  70 
)ig/100  g  of  folic  acid  showed  levels  of 
160  to  180^g/day  without  supplement 
use  and  200  ng/day  with  supplement 
use. 

In  this  document,  the  agency  is 
proposing  to  provide  for  folic  add 
fortification  of  the  individual  enriched 
cereal-grain  products  discussed  below, 
which  are  subject  to  standards  of 
identity. 

A.  Bakery  and  Wheat  Flour  Products 

1.  Enriched  Flour 

Wheat  flour  products  are  produced  in 
various  forms,  plain,  self-rising, 
instantized.  and  enriched.  The  products 
may  be  sold  directly  to  consumers  or 
may  be  specially  designed  for 
manufacturing  bakery  products,  i.e.. 
breads,  rolls  and  buns,  or  other  specialty 
food  products.  Standards  of  identity  for 
enriched  forms  of  these  products 
provide  for  addition  of  specified 
amounts  of  thiamin,  niacin,  riboflavin, 
and  iron  and,  in  some  instances,  for  the 
optional  addition  of  calcium  and 
vitamin  D.  (FDA  is  providing  for 
correction  of  the  spelling  of  "thiamin" 
in  all  the  food  standards  that  it  is 
prop>osing  to  amend.) 

AiS  stated  above,  FDA  has  tentatively 
concluded  that  it  is  appropriate  to 
fortify  enriched  cereal -grain  products 
with  folic  acid  based  on  a  fortification 
level  of  140  ^100  g  for  wheat  flour. 
This  level  will  provide  a  better 
opportunity  for  a  larger  portion  of  the 
target  population  to  achieve 
significantly  increased  folate  intakes. 

In  determining  what  minimum  level 
of  folate  should  be  present  in  enriched 
wheat  flour,  FDA  consulted  the  Food 
and  Nutrition  Board's  report  of  the 
proceedings  of  a  workshop  entitled 
"Technology  of  Fortification  of  Cereal- 
Grain  Products"  conducted  in  May  1974 
(Ref.  6)  and  the  USDA  Handbook  fr-20. 
Composition  of  Foods:  Cereal  Grains 
and  Pasta,  Raw,  Processed,  Prepared 
(Ref.  7).  The  Food  and  Nutrition  Board's 
report  included  a  paper  by  Kulp  that 
provided  information  on  naturally 
occurring  levels  of  vitamins  and 
minerals  in  commercially  milled  wheat 
flour.  The  paper  reported  summary  data, 
collected  by  members  of  the  industry, 
academia,  and  the  governments  of  the 
United  States  and  Canada,  on  the 
analysis  of  65  samples  of  various  types   . 
of- flours  (Higinating  from  mills  in  the 
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United  States  and  Canada.  The  average 
folate  content  of  wheat  flour  was  shown 
to  be  0.076  mg/lb  (or  0.017  mg/100  g), 
with  a  range  of  0.044  to  0.120  mg/lb  (or 
0.009  to  0.026  mg/100  a). 

The  USDA  Handbook  8-20  lists 
values  for  folate  content  (listed  as 
folacin)  of  four  types  of  wheat  flour 
other  than  whole  grain  flour,  i.e.,  all 
purpose,  bread,  cake,  and  self-rising 
wheat  flours.  The  folate  values  for  the 
flour  pnxlucts.  in  order  of  the  foregoing 
list,  are  0.117.  0.131.  0  086.  and  0.191 
mg/lb  (or  0.026.  0.029.  0.019.  and  0.042 
mg/100  grams)  (Ref.  7).  These  values  are 
somewhat  higher  than  the  average 
value.  0.076  mg/lb  (range  0.044  to  0.120 
mg/lb).  reported  for  wheat  flour  in  the 
Food  and  Nutrition  Board's  report  (Fig. 
1,  p.  14,  Ref.  6).  However,  the  USDA 
Handbook  8-20  values  for  folate  content 
in  wheat  (before  milling)  and  whole 
wheat  flour,  ranging  from  0.171  to  0.196 
mg/lb  (or  0.038  to  0.044  mg/100  g).  were 
lower  than  the  Food  and  Nutrition 
Board's  recommended  restoration  level 
of  0.3  mg/lb  folic  acid  for  milled  (i.e., 
bran  removed)  wheat  flour  products. 

Given  these  data.  FDA  has  tentatively 
decided  to  use  the  average  normally 
occurring  level  for  folate  content  in 
wheat  flours  cited  in  the  Food  and 
Nutrition  Board's  report  because  it  is 
based  on  a  more  comprehensive  data 
base  on  the  folate  content  of  wheat 
flour.  The  agency  is  not  aware  of 
subsequent  studies  of  this  nature  that 
would  alter  the  findings  of  this  study. 
Thus,  to  fortify  wheat  flour  at  a  level  of 
140  iig/100  g  (0.635  mg/lb).  FDA  is 
proposing  that  enriched  flour  contain 
0.7  mg/lb  of  folic  acid.  FDA  derived  this 
value  by  adding  the  proposed 
fortification  level  of  0.635  mg/lb  to  the 
Food  and  Nutrition  Board's  folate  value 
for  unfortified  flour  of  0.076  mg/lb. 
which  yields  0.711  mg/lb.  and  rounding 
this  value  to  0.7  mg/lb.  Accordingly, 
based  on  this  calculation.  FDA  is 
proposing  to  amend  the  standards  of 
identity  for  enriched  flour  (§  137.165) 
and  enriched  self-rising  flour 
(§  137.185).  and  by  cross-reference, 
enriched  bromated  flour  (§  137.160).  to 
require  that  these  foods  contain  0.7  mg/ 
lb  of  folic  acid. 

2.  Eiuiched  Rolls  and  Buns 

For  consistency  with  the  requirements 
for  enriched  flour  products,  FDA  is 
proposing  to  amend  the  standards  of 
identity  for  enriched  bread,  rolls,  and 
buns  in  §  136.115  to  require  that  these 
foods  contain  0.43  mg/lb  of  folic  acid. 
This  rate  of  fortification  is 
proportionally  consistent  with  the 
fortification  rate  used  for  the  B  vitamins 
(thiamin,  riboflavin,  and  niacin)  when 
enriched  flour  is  used  in  making  these 


foods.  For  example,  the  levels  of 
thiamin,  riboflavin,  and  niacin  in 
enriched  flour  (§137.165)  are  2.9,  1.8, 
and  24.0  mg/lb,  respectively,  and  in 
enriched  bread  (§  136.115)  are  1.8. 1.1. 
and  15.0  mg/lb.  resulting  in  a  ratio  of 
approximately  1.62  to  1.  In  the  case  of 
the  level  of  folic  acid,  the  proposed 
level  for  enriched  flour  is  0.7  mg/lb 
compared  to  0.43  mg/lb  for  bread, 
resulting  in  a  ratio  1.63  to  1.  The  lower 
level  specified  for  the  B  vitamins  and 
folic  acid  content  in  enriched  bread 
products  allows  the  bread  products  to 
be  made  from  the  standardized  enriched 
flour  without  further  fortification. 

3.  Enriched  Farina 

FDA  is  also  proposing  a  fortification 
level  for  folic  acid  in  enriched  farina 
(§  137.305)  on  the  same  basis  as  that  for 
enriched  wheat  flour,  i.e..  1  lb  of  the 
food  would  contain  not  less  than  0.7  mg 
of  folic  acid.  Both  wheat  flour  and  farina 
are  made  from  the  endosperm  of  wheat, 
that  portion  of  the  wheat  kernel  that 
remains  after  the  bran  layer  and  germ 
have  been  removed.  The  bran  layer  and 
germ  contain  most  of  the  B  vitamins, 
including  the  naturally  occurring  folate. 
Therefore,  the  agency  tentatively  finds 
that  it  is  reasonable  to  fortify  both  flour 
and  farina  at  the  same  level  of  140  jig/ 
100  g  or  0.7  mg/lb. 

FDA  notes  that,  like  flour,  farina  is 
not  consumed  directly  but  is  prepared 
in  some  recipe.  The  enriched  farina  may 
be  rinsed  before  use  and  is  usually 
boiled  in  water.  These  steps  are  likely 
to  dilute  the  levels  of  nutrients  in  the 
food.  Because  of  such  possible  losses, 
the  agency  is  also  proposing  an  upper 
limit  of  addition  (0.87  mg/lb).  The 
upper  limit  for  folic  acid  is 
approximately  25  percent  higher  to 
counter  p)ossible  losses  of  the  vitamin  in 
preparation  of  the  finished  food  product 
and  is  consistent  with  the  upper  levels 
of  other  B  vitamins  in  the  standard. 

B.  Corn  and  Rice  Products 

1.  Enriched  Com  Grits 

USDA  Handbook  8-20  data  (Ref.  7) 
show  that  com  products,  except  for  com 
meals,  contain  significantly  less  folate 
than  wheat  products,  ranging  from  a  low 
of  0.005  mg/100  g  (0.022  mg/lb)  in  dry 
com  grits  to  a  high  of  0.031  mg/100  g 
(0.141  mg/lb)  in  degermed  com  meals 
and  0.057  mg/100  g  (0.258  mg/lb)  in 
bolted  com  meals.  However,  because 
com  products  are  often  used  as 
substitutes  for  wheat  based  food 
products,  FDA  is  propjosing  to  amend 
§  137.235  to  require  fortification  of 
enriched  com  grits  with  the  same  level 
of  folic  acid  as  that  proposed  for 
enriched  wheat  flour  products,  such 


that  each  pound  of  the  food  would 
contain  at  least  0.7  mg  of  folic  acid. 
Becau.se  there  may  be  losses  from  the 
rinsing  of  com  grits  before  cooking.  FDA 
is  also  proposing  an  upper  limit  for  folic 
acid  fortification  of  1.0  mg/lb.  which  is 
approximately  50  percent  higher  than 
the  proposed  minimum  of  0.7  mg/'lb.  as 
it  has  done  for  the  other  B  vitamins 
(thiamin,  riboflavin,  and  niacin)  that  are 
required  to  be  present  in  enriched  com 
grits. 

2.  Enriched  Com  Meals 

In  the  case  of  enriched  corn  meals 
under  §  137.260.  FDA  is  proposing  a 
minimum  folic  acid  level  that  is 
consistent  with  that  for  enriched  flour, 
such  that  each  pound  of  the  food 
contains  0.7  mg.  As  noted  above,  corn 
products  may  be  used  as  substitutes  for 
wheat  products.  Thus.  FDA  believes 
that  consumers  expect  to  be  able  to 
obtain  the  same  levels  of  nutrients  from 
enriched  com  meals  as  from  enriched 
wheat  flour.  FDA  is  also  proposing  an 
upper  limit  for  folic  acid  addition  (i.e., 
1.0  mg/lb  which  is  approximately  50 
percent  higher  than  the  minimum 
fortification  level),  as  it  has  done  for  the 
added  B  vitamins.  The  upper  limit  on 
the  other  B  vitamins  is  intended  to 
prohibit  addition  of  excessive  amounts 
of  the  nutrient  and  to  ensure  uniformity 
in  composition  of  com  meals.  FDA 
tentatively  finds  that  for  the  same 
reasons  an  upper  limit  on  the  addition 
of  folic  acid  of  1.0  mg/lb  is  necessary. 

3.  Enriched  Rice 

The  folic  acid  content  of  rice  varies 
from  0.008  mg/100  g  (0.036  mg/lb)  for 
white  rice  to  0.020  mg/100  g  (0.090  mg/ 
lb)  for  brown  rice  (Ref.  7).  FDA  is 
proposing  to  amend  the  standard  of 
identity  for  enriched  rice  (§  137.350)  to 
include  a  range  for  the  folic  acid 
fortification  level.  0.7  mg/lb  to  1.4  mg/ 
lb.  with  the  lower  limit  being  consistent 
with  the  proposed  folic  acid  fortification 
level  for  enriched  wheat  flour.  FDA 
believes  that  use  of  the  same  minimum 
level  of  fortification  is  appropriate 
because  it  is  consistent  with  the  Food 
and  Nutrition  Board's  recommendation 
that  the  same  restoration  level  be  used 
for  wheat  flour,  com  products,  and  rice. 
However,  as  discussed  above.  FDA 
believes  a  level  (0.635  mg/lb)  that  is 
approximately  twice  that  of  the  Food 
and  Nutrition  Board's  recommended 
level  (0.3  mg/lb)  is  necessary  to  ensure 
that  sufficient  levels  of  folate  are 
available  to  meet  the  dietary  needs  of 
the  target  population. 

FDA  is  also  proposing  that  the  upper 
limit  for  folic  acid  fortification  of 
enriched  rice  be  twice  the  proposed 
minimum  fortification  level  for  folic 
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acid  (0.7  mg/Ib)  or  1.4  mg/lb,  as  it  has 
done  with  other  added  nutrients  in 
enriched  rice.  This  proposed  upper 
level  is  based  on  the  way  that  rice  is 
fortified  in  this  country. 

In  the  United  States  rice  may  be 
enriched  by  addition  of  a  powder 
mixture  containing  the  added  nutrients 
or  by  use  of  a  rice  premix  consisting  of 
rice  kernels  coated  with  a  concentrated 
nutrient  mix.  When  the  powder 
enrichment  procedure  is  used,  the  label 
of  the  package  is  required  to  state  that 
the  rice  should  not  be  rinsed  before 
cooking  or  drained  after  cooking,  so  that 
the  rice  retains  the  added  nutrients. 
However,  there  is  no  assurance  that 
these  instructions  will  be  followed.  In 
the  case  of  the  rice  premix,  a  special 
coating  is  applied  to  the  rice  kernels,  so 
that  the  added  nutrients  will  not  be 
washed  off  if  the  product  is  rinsed 
before  cooking.  The  coated  rice  premix 
is  blended  with  unenriched  rice  such 
that  the  finished  enriched  rice  product 
will  contain  the  required  minimum 
levels  of  added  nutrients.  The  stated 
range  provides  flexibility  in  the 
production  of  the  enriched  rice  and 
ensures  that  the  food,  when  prepared  for 
consumption,  will  contain  the  required 
minimum  levels  of  nutrients. 

The  agency  believes  that  most,  if  not 
all.  enriched  rice  is  manufactured  using 
a  rice  premix  procedure,  and  that  it  may 
not  be  necessary  to  continue  to  provide 
for  the  range  of  added  nutrients  in  the 
standard  of  identity  for  enriched  rice 
(Ref.  8).  If  comments  provide 
substantive  information  that  enriched 
rice  is  generally  being  prepared  in  this 
manner,  or  that  the  specified  level  of 
added  nutrients  is  maintained  during 
cooking  when  the  rice  is  prepared 
according  to  labeled  instructions  on  the 
package,  FDA  will  consider  not 
including  the  upper  limit  of  the 
proposed  range,  and  establishing  a 
single  level  for  folic  acid  addition  (0.7 
mg/lb),  in  any  final  rule  that  is 
published  in  this  proceeding. 

C.  Macaroni  and  Noodle  Products 

The  standards  of  identity  for  enriched 
macaroni  products  (§  139.115),  enriched 
nonfat  milk  macaroni  (§  139.122),  and 
enriched  noodle  products  (§  139.155), 
and  the  cross-referenced  standards  of 
identity  for  enriched  vegetable  macaroni 
products  (§  139.135)  and  enriched 
vegetable  noodle  products  (§  139.165), 
provide  for  significantly  higher  levels  of 
nutrient  addition  than  the  related  flour 
standards  of  identity  because  these 
products  are  usually  cooked  in  a  large 
amount  of  water  that  is  usually 
discarded  after  cooking  and  before 
consumption  of  the  macaroni  and 
noodle  products.  FDA  is  proposing  to 


require  addition  of  folic  acid  to 
macaroni  and  noodle  products  in  the 
same  proportion  as  it  is  proposing  for 
use  in  enriched  flour,  except  that  the 
proposed  level  (expressed  in  terms  of  a 
range)  will  be  approximately  25  percent 
higher  than  the  proposed  level  of  folic 
acid  to  be  added  to  flour.  This  25 
percent  increase  is  consistent  with  that 
of  the  other  added  nutrients  (thiamin, 
riboflavin,  niacin,  and  iron)  in  the 
enriched  macaroni  and  noodle  products 
standards  compared  to  those  in  the 
standards  of  identity  for  flour  products. 
Accordingly,  FDA  is  proposing  to 
require  that  the  enriched  macaroni  and 
noodle  products  contain  from  0.9  to  1.2 
mg/lb  of  folic  acid. 

The  agency  requests  comments  on 
whether  the  proposed  fortification 
levels  discussed  for  the  above  products 
are  appropriate.  Interested  persons  who 
wish  to  suggest  alternative  fortification 
levels  should  include  a  rationale  for 
such  levels  and  data  to  support  the 
suggested  levels.  Further,  the  agency 
requests  comments  on  whether  addition 
of  folic  acid  to  these  cereal-grain 
products  should  be  required  as 
proposed  or  should  be  optional  because 
increased  levels  of  folate  intake  present 
health  risks  to  (>ersons  with  vitamin  B12 
deficiency. 

Minor  editorial  changes  have  been 
made  in  the  standards  of  identity  to 
achieve  consistency  in  language  format. 

III.  Economic  Impact 

FDA  has  examined  the  economic 
implications  of  this  proposed  rule  as 
required  by  the  Regulatory  Flexibility 
Act  and  Executive  Order  12291.  The 
Regulatory  Flexibility  Act  requires  relief 
for  small  businesses  where  feasible. 
Executive  Order  12291  compels 
agencies  to  use  cost-benefit  analysis  as 
a  component  of  decisionmaking.  The 
agency  finds  that  this  proposed  rule  is 
not  a  major  rule  as  defined  by  Executive 
Order  12291.  In  accordance  with  the 
Regulatory  Flexibihty  Act  (5  U.S.C. 
601-612),  FDA  has  also  determined  that 
this  proposed  rule  will  not  have  a 
significant  adverse  impact  on  a 
substantial  number  of  small  businesses. 

A.  Options 

FDA  has  evaluated  the  following 
options:  (1)  Improve  dietary  practices 
among  women  of  childbearing  age  to 
increase  their  daily  folate  intake,  (2) 
change  the  standards  of  identity  to 
require  fortification  of  cereal-grain 
products  with  folic  acid  at  levels  of  0.14 
mg  of  folate  per  100  g  of  cereal-grain 
product,  and  (3)  change  the  standards  of 
identity  to  require  fortification  of  cereal- 
grain  products  with  folic  acid  at  either 
0.07  mg/100  g  or  0.35  mg/100  g. 


B.  Costs 

1.  Improve  Dietary  Practices  Among 
Women  of  Childbearing  Age 

Under  this  option.  Federal  and  State 
health  agencies  would  encourage 
improved  dietary  practices  among 
women  of  childbearing  age  to  increase 
their  daily  folate  intake.  This  might  be 
accomplished  under  any  of  the 
numerous  existing  programs,  through 
government  outreach  programs,  and 
physicians.  This  option  will  work  in 
conjunction  with  health  claims  which 
are  expected  to  increase  the  intake  of 
folate  by  women  of  childbearing  age. 
However,  the  agency  is  unsure  of  the 
potential  cost  or  efficacy  of  this  option 
and  requests  comments  on  it. 

2.  Require  Fortification  with  Folic  Acid 
at  0.14  mg/100  g 

Excess  folate  intake  can  interfere  with 
the  diagnoses  of  vitamin  B12  deficiency 
at  levels  as  low  as  0.25  mg  per  day. 
There  is  no  scientific  consensus  on  the 
percentage  of  diagnoses  of  vitamin  B12 
deficiency  that  would  be  complicated 
by  folate  intake  at  this  level.  However, 
the  agency  has  tentatively  determined 
that  adverse  health  effects  are  not 
significant  until  folate  intake  reaches  1 
mg  per  day.  Under  this  option,  folate 
intake  will  be  below  1  mg  per  day  for 
all  individuals. 

The  cost  of  the  folic  acid  that  must  be 
added  to  the  specified  cereal-grain 
products  is  estimated  to  be 
approximately  $4  million  per  year.  The 
cost  of  analytical  testing  depends  on 
how  many  tests  are  run.  As  an  example 
of  the  costs  involved,  if  each  affected 
manufacturing  plant  tests  five  products 
for  folic  acid  content  three  times  per 
year,  total  testing  costs  would  be  $2.5 
million  per  year.  The  cost  of  required 
label  changes  is  estimated  to  be  about 
$20  million. 

In  addition,  some  countries,  including 
Canada,  do  not  allow  folic  acid 
fortification  of  these  products.  Thus, 
this  option  would  require  that  separate 
production  runs  be  made  for  fortified 
products  exported  to  and  imported  from 
these  countries.  FDA  cannot  estimate 
these  costs  at  this  time. 

The  total  cost  of  this  option  is 
estimated  to  be  $27  million  per  year 
plus  the  cost  of  separate  production 
runs  for  these  products  exported  to  and 
imported  from  certain  foreign  countries. 

3.  Require  Fortification  with  Folic  Acid 
at  0.07  mg/lOG  g  or  at  0.35  mg/100  g 

Folic  add  fortification  at  0.07  mg/100 
g  will  not  raise  the  folate  intake  of 
consumers  at  risk  of  vitamin  B12 
deficiency  and  pernicious  anemia  to 
levels  greater  than  1  mg  per  day.  The 
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cost  of  the  required  folic  acid  is 
approximately  $2  million  per  year.  The 
cost  of  testing  is  estimated  to  be  about 
$2.5  million  per  year  and  the  cost  of  the 
required  label  changes  $20  million. 
Total  costs  of  folic  acid  fortification  at 
0.07  mg/100  g  are  therefore  estimated  to 
be  $25  million. 

Folic  acid  fortification  at  0.35  mg/100 
g  will  raise  the  folate  intake  of  some 
consumers  at  risk  of  vitamin  B12 
deficiency  and  pernicious  anemia  to 
levels  exceeding  1  mg  f>er  day.  As  an 
example  of  the  costs  involved,  a  simple 
linear  extrapolation  of  the  results  of  a 
study  that  found  that  between  50 
percent  and  77  percent  of  patients  with 
pernicious  anemia  experienced 
prolonged  hematological  remission  to  a 
dose  of  5  mg  of  folate  per  day  will  be 
used  (Ref.  9). 

A  delay  in  the  diagnosis  of  vitamin 
deficiency  can  result  in  severe  and 
potentially  irreversible  neurologic 
damage.  The  most  common  irreversible 
consequences  of  a  delay  in  the  diagnosis 
of  vitamin  B12  deficiency  are  permanent 
paresthesia  (numbness  or  tingling)  in 
the  hands  or  feet  and  ataxia  (inability  to 
coordinate  voluntary  muscular 
movements).  Based  on  the  number  of 
people  estimated  to  be  at  risk  of 
pernicious  anemia,  and  on  a  study 
dealing  with  the  prevalence  of 
permanent  paresthesia  and  ataxia  in 
cases  of  pernicious  anemia  initially 
diagnosed  at  the  stage  at  which 
neurologic  symptoms  are  present, 
consumers  may  experience  health 
consequences  vafued  at  approximately 
$1.85  billion  per  year  under  this  level  of 
foUc  acid  fortification  (Ref.  10). 

The  cost  of  the  folic  acid  required  to 
obtain  0.35  mg/100  g  is  approximately 
$10  million  per  year.  The  cost  of  testing 
is  estimated  to  be  $2.5  million  and  the 
cost  of  the  required  label  changes  $20 
million. 

Total  costs  of  folic  acid  fortification  at 
0.35  mg/100  g  are  therefore  estimated  to 
be  $1.88  billion  per  year  plus  the  cost 
of  separate  production  runs  for  these 
products  exported  to  and  imported  from 
certain  foreign  countries. 

C.  Benefits 

1.  Improve  Dietary  Practices  Among 
Women  of  Childbearing  Age 

As  indicated  above,  the  agency  cannot 
estimate  the  benefit  of  this  option  at  this 
time.  FDA  requests  comments  on  the 
benefits  of  this  option. 

2.  Require  Fortification  with  Folic  Acid 
at  0.14  mg/100  g. 

The  benefit  of  this  option  is  a 
reduction  in  the  incidence  of  infants 
bom  with  neural  tube  defects  (NTD's). 


PHS  has  estimated  that  if  all  women  of 
childbearing  age  achieved  an  intake  of 
0.4  mg  folate  per  day  the  incidence  of 
NTD's  could  be  reduced  by  50  percent. 

The  agency  is  proposing  elsewhere  in 
this  issue  of  the  Federal  Register  to 
allow  health  claims  for  folic  acid.  In 
order  to  determine  the  number  of 
women  whose  folate  intake  will  exceed 
0.4  mg  per  day  due  to  the  proposed 
level  of  folic  acid  fortification,  the 
increase  in  folate  consumption  due  to 
health  claims  must  be  estimated.  FDA 
has  insufficient  information  to  estimate 
the  increase  in  folate  intake  due  to 
health  claims  alone.  As  an  example  of 
the  benefits  involved,  the  following 
assumes  that  all  women  currently  taking 
dietary  supplements  will  take 
supplements  containing  0.4  mg  folic 
acid  per  day  once  health  claims  for  folic 
acid  are  allowed. 

NTD's  are  rare  but  serious  birth 
defects  that  can  result  in  infant 
mortality  or  serious  disability.  There  are 
about  2.500  cases  of  NTD's  each  year. 
Based  on  a  linear  extrapolation  of  the 
PHS  estimate  cited  above  and  the 
percentage  of  women  whose  folate 
intake  would  exceed  0.4  mg  per  day  due 
to  folic  acid  fortification  at  0.14  mg/100 
g,  this  option  is  estimated  to  eliminate 
about  116  NTD's  each  year.  In  1989, 
NTD's  accounted  for  533  infant  deaths. 
If  this  figure  is  representative,  this 
option  should  prevent  about  25  infant 
deaths  each  year. 

There  is  no  consensus  on  the  value  of 
a  reduction  in  risk  corresponding  to  one 
statistical  infant  life  saved.  If  the  value 
of  a  statistical  life  saved  does  not  vary 
with  life  years  remaining,  a  reasonable 
estimate  is  $5  million.  If  the  value  of  a 
statistical  life  saved  does  vary  with  life 
years  remaining,  a  reasonable  estimate 
is  $11  million  (Ref.  11).  The  value  of  the 
infant  deaths  avoided  each  year  is 
therefore  estimated  to  be  between  $123 
million  and  $260  million. 

The  birth  defects  anencephaly  and 
spina  bifida  are  the  most  common  forms 
of  NTD's  and  account  for  about  90 
percent  of  these  defects.  Spina  bifida  is 
a  serious  condition  that  is  associated 
with  a  variety  of  adverse  health  effects. 
One  study  of  the  effects  of  spina  bifida 
found  that  41  percent  of  patients  bom 
with  spina  bifida  died  before  their  16th 
birthday  (Ref.  12).  Assuming  that  the 
estimated  number  of  infant  deaths  are 
due  primarily  to  anencephaly.  the 
increase  in  life  expectancy  due  to  the 
elimination  of  the  estimated  number  of 
cases  of  spina  bifida  is  estimated  to  be 
about  $323  million.  This  study  also 
found  that  20  percent  of  patients  with 
spina  bifida  who  did  not  die  before  their 
16th  birthday  suffered  hom  mental 
retardation.  30  percent  were  wheelchair 


bound,  and  44  percent  incontinent  (Ref. 
12).  The  estimated  benefit  from  the 
elimination  of  these  adverse  health 
effects  is  estimated  to  be  $205  million 
per  year  (Ref  11).  This  estimate  is  based 
on  a  willingness-to-pay  methodology 
that  includes,  for  example,  cost  of 
illness  and  pain  and  suffering.  Benefit 
estimates  based  solely  On  cost  of  illness 
would  be  significantly  lower. 
Additional  adverse  health  effects  from 
NTD's  were  also  observed  but  were 
relatively  rare  and  will  not  be 
considered  here. 

Total  benefits  of  thi^.  option  are 
therefore  estimated  to  be  approximately 
$651  to  $788  miUion  per  year. 

3.  Require  Fortification  with  Folic  Acid 
at  0.07  mg/100  g  or  at  0.35  mg/lOOg 

Based  on  the  methodology  discussed 
above,  the  benefit  of  requiring 
fortification  of  these  products  at  0.07 
mg/100  g  is  estimated  to  be  between 
$326  million  and  $394  million. 

Based  on  the  methodology  discussed 
above,  the  benefit  of  requiring 
fortification  of  these  products  at  0.35 
mg/100  g  is  estimated  to  be  between 
$1.63  billion  and  $1.97  billion.  This 
option  is  the  only  option  that  would 
generate  health  costs. 

D.  Conclusion 

In  accordance  with  Executive  Order 
12291.  the  agency  has  analyzed  the 
economic  effects  of  this  proposed  rule 
and  has  determined  that  this  rule,  if 
promulgated,  will  not  be  a  major  rule  as 
defined  by  that  order. 

The  costs  of  the  proposed  action  are 
estimated  to  be  approximately  $27 
million  per  year  plus  the  cost  of 
separate  production  runs  for  products 
exported  to  and  imported  from  certain 
foreign  countries.  The  benefits  are 
estimated  to  be  from  $651  to  $788 
million  per  year. 

IV.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

Because  the  agency  is  proposing  to 
take  three  actions  involving  folic  acid 
and  the  net  effect  of  these  actions  is 
likely  to  increase  the  usage  of  folic  acid, 
one  environmental  assessment  has  been 


Federal  Register  /  Vol.  58,  No.  197  /  Thursday.  October  14,  1993  /  Proposed  Rules  53311 


prepared  which  considers  all  three 
agency  actions. 
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VL  Comments 

Interested  persons  may,  on  or  before 
December  13, 1993,  submit  to  the 
Dockets  Management  Branch  (address 


above)  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above,  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

During  the  comment  period  for  this 
proposal,  the  agency  intends  to  convene 
public  meetings  of  the  Folic  Acid 
Subcommittee  and  the  Food  Advisory 
Committee  for  a  discussion  of  the  issues 
raised  in  this  document,  as  well  as  the 
Health  Claim  document  and  the 
Standards  of  Identity  document.  FDA 
also  intends  to  request  comments  from 
the  experts  who  participated  in  its 
November  23  and  24, 1992,  meeting  of 
its  Folic  Acid  Subcommittee.  The 
agency  will  make  any  comments 
received  from  these  experts  and  the 
views  of  the  committees  available  for 
public  review  and  comment 
immediately  after  the  Advisory 
Committee  meeting.  In  addition,  FDA 
will  endeavor  to  have  copies  of  the 
transcripts  of  the  Folic  Acid 
Subcommittee  and  Food  Advisory 
Committee  meetings  available  as 
quickly  as  possible. 

List  of  Sub|ects 

21  CFR  Part  136 

Bakery  products.  Food  grades  and 
standards. 

21  C^R  Part  137 

Cereals  (food).  Food  grades  and 
standards. 

21  CFR  Part  139 

Food  grades  and  standards. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  it  is  proposed  that  21 
CFR  parts  136, 137,  and  139  be 
amended  as  follows: 

PART  136— BAKERY  PRODUCTS 

1.  The  authority  citation  for  21  CFR 
part  136  is  revised  to  read  as  follows: 

Authority:  Sees.  201,  401,  403,  409,  701, 
721  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C  321,  341,  343,  348,  371,  379e). 

2.  Section  136.115  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§136.115    Enriched  bread,  rolls,  and  buns. 

(a)*  *  • 

(1)  Each  such  food  contains  in  each 
pound  1.8  milligrams  of  thiamin,  1.1 
milligrams  of  riboflavin,  15  milligrams 


of  niacin,  0.43  milligrams  of  folic  acid, 
and  12.5  milligrams  of  iron. 


PART  137— CEREAL  FLOURS  AND 
RELATED  PRODUCTS 

3.  The  authority  citation  for  21  CFR 
part  137  is  revised  to  read  as  follows: 

Authority:  Sees.  201,  401.  403,  409.  701. 
721  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C  321,  341,  343,  348,  371.  379e). 

4.  Section  137.165  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

$137,165    Enrlchwl  flour. 


(a)  It  contains  in  each  pound  2.9 
milligrams  of  thiamin,  1.8  milligrams  of 
riboflavin,  24  milligrams  of  niacin,  0.7 
milligrams  of  folic  acid,  and  20 
milligrams  of  iron. 

•  •        •        •        • 

5.  Section  137.185  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

S  137.185    EnrtchwJ  sett-rising  flour. 

(a)  It  contains  in  each  pound  2.9 
milligrams  of  thiamin,  1.8  milligrams  of 
riboflavin,  24  milligrams  of  niacin,  0.7 
milligrams  of  folic  acid,  and  22 
milligrams  of  iron. 

6.  Section  137.235  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

S  137.235    Enriched  com  grits. 

(a)*  •  ' 

(1)  It  contains  in  each  pound  not  less 
than  2.0  milligrams  (mg)  and  not  more 
than  3.0  mg  of  thiamin,  not  less  than  1.2 
mg  and  not  more  than  1.8  mg  of 
riboflavin,  not  less  than  16  mg  and  not 
more  than  24  mg  of  niacin  or 
niacinamide,  not  less  than  0.7  mg  and 
not  more  than  1.0  mg  of  folic  acid,  and 
not  less  than  13  mg  and  not  more  than 
26  mg  of  iron  (Fe). 

•  •        •        •        • 

7.  Section  137.260  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

$  137.260    Enriched  corn  meals. 

(a)*  •   • 

(1)  It  contains  in  each  pound  not  less 
than  2.0  milligrams  (mg)  and  not  more 
than  3.0  mg  of  thiamin,  not  less  than  1.2 
mg  and  not  more  than  1.8  mg  of 
riboflavin,  not  less  than  16  mg  and  not 
more  than  24  mg  of  niacin  or 
niacinamide,  not  less  than  0.7  mg  and 
not  more  than  1.0  mg  of  folic  acid,  and 
not  less  than  13  mg  and  not  more  than 
26  mg  of  iron  (Fe). 


53312  Federal  Register  /  Vol.  58.  hto.  197  /  Thursday.  October  14.  1993  /  Proposed  Rules 


e.  Section  137.305  is  amended  by 
revising  paragrafih  (a)(1)  to  read  as 
follows: 

§137.305    Enrichad  fartna. 

(a)  *  •  • 

(1)  It  contains  in  each  pound  not  less 
than  2.0  milligrams  and  not  more  than 
2.5  milligrams  of  thiamin,  not  less  than 
1.2  milligrams  and  not  more  than  1.5 
milligrams  of  riboflavin,  not  less  than 
16.0  milligrams  and  not  more  than  20.0 
milligrams  of  niacin  or  niacinamide,  not 
less  than  0.7  milligrams  and  not  more 
than  0.87  milligrams  of  folic  acid,  and 
not  less  than  13.0  milligrams  of  iron 
(Fe). 

9.  Section  137.350  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 

follows: 

§137.350    Enriched  rtc«. 

(a)*   •   • 

(1)  Not  less  than  2.0  milligrams  and 
not  more  than  4.0  milligrams  of  thiamin, 
not  less  than  1.2  milligrams  and  not 
more  than  2.4  milligrams  of  riboflavin, 
not  less  than  16  milligrams  and  not 
more  than  32  milligrams  of  niacin  or 
niacinamide,  not  Ibss  than  0.7 
milligrams  and  not  more  than  1.4 
milligrams  of  folic  acid,  and  not  less 
than  13  milligrams  and  not  more  than 
26  milligrams  of  iron  (Fe). 


PART  139— MACARONI  AND  NOODLE 
PRODUCTS 

10.  The  authority  citation  for  21  CFR 
part  139  is  revised  to  read  as  follows: 

Authority:  Sees.  201.  401.  403.  409.  701. 
721  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  341.  343,  348,  371.  379e). 

11.  Section  139.115  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§139.115    Enriched  macaroni  products. 

(a)'   •   * 

(1)  Each  such  food  contains  in  each 
pound  not  less  than  4.0  milligrams  (mg) 
and  not  more  than  5.0  mg  of  thiamin, 
not  less  than  1.7  mg  and  not  more  tlian 
2.2  mg  of  riboflavin,  not  less  than  27  mg 
and  not  more  than  34  mg  of  niacin  or 
niacinamide,  not  less  than  0.9  mg  and 
not  more  than  1.2  mg  of  folic  acid,  and 
not  less  than  13  mg  and  not  more  than 
16  mg  of  iron  (Fe); 

12.  Section  139.122  is  amended  by 
revising  the  first  sentence  of  paragraph 
(aK^)  to  read  as  follows: 


§139.122 
products. 


Enriched  nonfat  milk  macaroni 


(a)*   •   • 


(3)  Each  such  food  contains  in  each 
pound  not  less  than  4.0  milligrams  and 
not  more  than  S.O  milligrams  of  thiamin, 
not  less  than  1.7  milligrams  and  not 
more  than  2.2  milligrams  of  riboflavin, 
not  less  than  27  milligrams  and  not 
more  than  34  milligrams  of  niacin  or 
niacinamide,  not  less  than  0.9 
milligrams  and  not  more  than  1.2 
milligrams  of  folic  acid,  and  not  less 
than  13  milligrams  and  not  more  than 

16  milligrams  of  iron  (Fe).  •  •  • 

•        •        •        •        • 

13.  Section  139.155  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§139.155    Enriched  noodle  products. 

fal  •   *   • 

(l)  Each  such  food  contains  in  each 

pound  not  less  than  4  miUigrams  (mg) 

and  not  more  than  5  mg  of  thiamin,  not 

less  than  1.7  mg  and  not  more  than  2.2 

mg  of  riboflavin,  not  less  than  27  mg 

and  not  more  than  34  mg  of  niacin  or 

niacinamide,  not  less  than  0.9  mg  and 

not  more  than  1.2  mg  of  folic  acid,  and 

not  less  than  13  mg  and  not  more  than 

16.5  mg  of  iron  (Fe); 

Dated:  September  13. 1993. 
David  A.  Kessier. 
Cowmissioner  of  Food  and  Drugs. 
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BH.UNO  CODE  4iaO-01-r 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  172 
[Docl(etNo.91N-100F] 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption;  Folic  Acid  (Folacin) 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACHOW:  Proposed  rule. ._ 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  food  additive  regulations  to 
set  limitations  for  the  use  of  folic  acid 
on  a  per  serving  basis  in  accord  with  the 
Nutrition  Labeling  and  Education  Act  of 
1990  (the  1990  amendments);  to  allow 
for  the  addition  of  folic  acid  to  foods  for 
which  standards  of  identity  exist,  where 
such  standards  permit  the  addition  of 
folic  acid;  to  restrict  to  breakfast  cereals 
the  foods,  for  which  standards  of 
identity  do  not  exist,  to  which  folic  acid 
may  be  added;  to  continue  to  permit  the 
use  of  folic  acid  in  infant  formulas, 
dietary  supplements,  and  foods  for 
special  dietary  use;  and  to  incorporate 
specifications  for  folic  acid  consistent 
with  those  in  the  Food  Chemicals 
Codex. 


DATES:  Written  comments  by  December 
13, 1993. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr..  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  M.  Keefe.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-206).  Food 
and  Drug  Administration.  200  C  St.  SW.. 
Washington,  DC  20204.  202-254-9523. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Introduction 

The  1990  amendments  to  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
provide  in  section  403(r)(l)(B)  (21 
U.S.C.  343(r)(l)(B))  that  a  product  is 
misbranded  if  it  bears  a  claim  that 
characterizes  the  relationship  of  a 
nutrient  to  a  disease  or  healtn-related 
condition  (a  "health-claim"),  unless  the 
claim  is  made  in  accordance  with  the 
procedures  and  standards  established 
under  the  act.  FDA  published  a  fmal 
rule  on  general  requirements  for  health 
claims  on  January  6. 1993  (58  FR  2478). 
The  regulation  provides  that  FDA  will 
promulgate  regulations  authoriidng 
health  claims  only  when  it  determines, 
based  on  the  totality  of  publicly 
available  scientific  evidence,  that  there 
is  significant  agreement,  among  experts 
qualified  by  training  or  experience  to 
evaluate  such  claims,  that  the  claim  is 
supported  by  the  scientific  evidence. 

Tne  1990  amendments  required  that 
FDA  evaluate  10  nutrient-disease 
relationships  with  respect  to  their 
appropriateness  for  health  claims;  the 
topic  of  folic  acid  and  neural  tube 
defects  was  among  those  10  topics.  On  • 
November  27. 1991.  the  agency 
proposed  (56  FR  60610)  not  to  authorize 
the  use  of  a  health  claim  relating  to  an 
association  between  folic  acid '  and 
neural  tube  defects  on  the  label  or  in 
labeling  of  foods,  including  dietary 
supplements.  The  agency  tentatively 
concluded  that  there  was  not  significant 
agreement  among  qualified  experts  that 
intakes  of  folic  acid  at  levels  permitted 
under  the  food  additive  regulation 
would  be  protective  against  occurrence 
of  neural  tube  defects  in  pregnancies  of 
women  in  the  U.S.  population. 

In  September  1992,  while  FDA's 
rulemaking  was  in  progress,  the  U.S. 
Public  Health  Service  (PHS) 


•  The  term  "folates"  i<  a  generic  descriptor  for  • 
group  of  compounds  that  have  nutritional 
properties  and  chemical  ctmclures  similar  to  those 
of  pterylglutamic  acid,  the  parent  fonn  of  the 
vitamins.  Synthetic  folic  acid,  added  as  a  fortincani 
to  foods,  including  dietary  wppleraents.  is  the 
oxidized,  moooglulamate  fonn  of  the  vitamin. 


recommended,  based  on  reviews  of 
existing  and  newly  available  scientific 
data,  that  all  women  of  childbeahng  age 
in  the  United  States  who  are  capable  of 
becoming  pregnant  should  consume  0.4 
milligram  (mgj  (400  micrograms  (fxg))  of 
folic  acid  daily  to  reduce  their  risk  of 
having  a  pregnancy  affected  with  spina 
bifida  or  other  neural  tube  defects  (Ref. 
1).  The  PHS  recoRunendation  n<Med  that 
although  all  the  effects  of  high  intakes 
of  folate  are  not  well  known,  the  effects 
do  include  complicating  the  diagnosis 
of  vitamin  Bu  disficiency.  Therefore,  the 
PHS  recommended  that  car*  should  be 
taken  to  keep  total  folate  consumption 
at  less  than  \  mg  per  day  except  under 
the  supervision  of  a  physician. 

On  >ai  uary  6, 1993  (58  FR  2606).  the 
agency  published  a  final  rule  in  which 
it  concluded  that  a  health  claim  for  folic 
acid  and  prevention  of  neural  tube 
defects  should  not  be  authorized.  The 
agency  reaf&rmed  its  support  of  the  PHS 
recommendation  that  all  women  of 
childbearing  age  in  the  United  States 
who  are  capable  of  becoming  pregnant 
consume  0.4  mg  of  folic  acid  dai^  to 
reduce  their  risk  of  having  a  pregnancy 
afi'ected  with  spina  bifida  or  other 
neural  tube  detects.  The  agency  noted, 
however,  that  Questions  about  the  safe 
use  of  folic  add  in  food  remained,  and 
the  agency  concluded  that  it  could  not 
authorize  a  health  claim  for  folic  acid 
until  these  questions,  among  others, 
were  satisfactorily  resolved. 

Given  the  seriousness  of  nexiral  tube 
defects  and  the  safety  and  other 
concerns  expressed  in  the  PHS 
recommendation,  FDA  convened  a 
subcommittee  of  its  Food  Advisory 
Committee  to  consider  the  issues 
concerning  folic  acid  (hereinafter 
referred  to  as  the  "Folic  Add 
Subcommittee'TL  The  Folic  Acid 
Subcommittee  met  in  November  1992 
and  in  April  1993.  FDA  requested  that 
the  Folic  Add  Subcommittee  provide 
the  agency  with  recommendations  on 
several  issues,  induding  identification 
of  the  appropriate  target  p>opulation  for 
a  folate-neural  tube  defects  health  claim, 
the  appropriate  daily  intake  of  folate  to 
reduce  the  risk  of  neural  tube  defects, 
and  safety  concerns  for  the  target 
population  and  the  general  [>opulation. 
One  of  the  recommendations  from  the 
Nov«nber  1992  meeting  of  the  Folic 
Add  Subcommittee  was  that  FDA 
attempt  to  design  a  fortification  scheme 
that  could  provide  90  percent  of  women 
of  childbearing  age  with  at  least  0.4  mg 
of  folate  per  day  from  all  sources,  but 
would  not  result  in  excessively  high 
folate  intakes  by  nontarget  groups. 

At  its  April  1993  meeting,  foUowing 
expression  of  diverse  opinions  of  the 
potential  effectiveness  of  health  claims 


as  an  educational  toot  and  by  close 
votes  by  the  Subcommittee  members, 
the  Folic  Acid  Subcommittee  voted  to 
support  FDA  actions  to  propose  to 
authorize  a  health  claim  for  folate  and 
to  propose  to  fortify  cereal-grain 
products  with  folic  add.  Based  on  the 
agency's  discussion  of  the  uncertainties 
in  the  intake  data  base  and  the 
difficulties  in  predicting  bioavailability 
fadors  under  differing  conditions,  the 
FoUc  Add  Subcommittee  supported  1 
mg  as  the  safe  daily  upper  Hmit  for  total 
folate  fitim  all  sources. 

The  agency  has  now  tentatively 
concluded,  based  on  the  totahty  of  the 
scientific  evideiK^e,  that  there  is 
significant  sdentific  agreement 
supporting  a  relationship  between  folate 
and  neural  tube  defects.  The  agency  has 
also  tentatively  concluded  that 
fortification  of  cereal-grains  and 
breakfast  cereals  with  folic  add  is  an 
appropriate  means  to  increase  the  folate 
intake  of  women  of  childbearing  age. 
Therefore,  in  documents  pubhsned 
elsewhere  in  this  issue  of  the  Federal 
Register.  FDA  is  proposing  to:  (1) 
Authorize  the  use  on  the  label  or  in 
labeling  of  foods  in  conventional  Caod 
form  or  of  dietary  supplements  a  claim 
concerning  the  relationship  between 
folate  and  reduction  in  risk  of  neural 
tube  birth  defeds  (hereinafter  referred  to 
as  the  Heahh  Claim  proposal):  and  (2) 
require  the  addition  of  folic  add  to 
enriched  cereal-grain  products 
(hereinafter  referred  to  as  the  Standards 
of  Identity  proposal).  The  bases  for  these 
proposed  adions  and  the  safety  issues 
considered  by  the  agency  are  fully 
discussed  in  the  Health  Claim  proposaL 

FDA  believes  that  if  a  health  daim  for 
the  folate-neural  tube  defed 
relationship  were  authorized,  food 
manufadurers  would  have  an  incentive 
to  add  folic  add  to  a  wide  variety  of 
foods,  which  could  lead  to  an  increase 
in  the  intake  of  folate  both  by  women 
in  their  childbearing  years  and  by  other 
segments  of  the  general  population.  For 
example,  in  the  Federal  Register  of 
January  6, 1993  (58  FR  2606),  FDA 
presented  an  analysis  showing  that 
widespread  fortification  of  the  food 
supply  with  folic  add  could  lead  to 
individual  intakes  in  the  range  of  3  to 
5  mg  or  more  of  fobte  per  day.  Because 
such  an  increase  could  bring  with  it 
certain  risks,  the  agency  is  proposing  to 
amend  the  food  additive  regulation  for 
folic  acid  so  that  authorization  of  a 
health  claim  does  not  result  in  unsafe 
levels  of  folic  add  in  the  diet 

B.  Current  Food  Additive  Regulation 

In  the  Federal  Register  of  August  2, 
1973  (38  FR  20725),  FDA  puUished  a 
final  rule  establishing  safe  conditions  of 


use  for  folic  add  (folacin)  in  food  ar)d 
dietary  supplements  under  §121.1134 
(21  CFR  121.1 134).  In  determining  the 
safe  conditions  of  use  for  fohc  acid,  the 
agency  considered  the  Recommended 
Dietary  Allowance  established  by  the 
National  Academy  of  Sciences,  and 
other  relevant  information. 

In  1977,  §  121.1134  was  recodified  as 
§  172.345.  The  ciirrent  food  additive 
regulation  states: 

Folic  acid  (ibiacin)  may  be  safely  added  to 
a  food  for  its  vitamin  property,  provided  the 
maxinnim  inuite  of  the  food  as  may  be 
coQsuiDed  during  a  period  of  1  day.  or  as 
directed  for  uw  la  the  case  of  a  dietary 
supplement,  will  aot  result  in  daily  ingestion 
of  the  additive  in  excess  of  0.4  milligram  for 
foods  labeled  without  reference  to  age  or 
physiological  state:  and  when  age  or  the 
conditions  of  pregnancy  or  lactation  are 
specified,  in  exceaaof  6.1  milUgram  for 
infants.  0.3  milligram  fcir  children  under  4 
years  of  age.  a4  milligram  for  aduhs  and 
children  4  or  more  years  of  age.  and  aS 
milligram  for  pregnant  or  berating  women. 
(21  CFR  172.345) 

The  current  regulation  provides  no 
guidance  to  manufadurers  on  how  to 
comply  with  the  stated  limits. 
Information  available  to  the  agency, 
however,  establishes  that  daily  intakes 
of  more  than  1  mg  of  folate  may  place 
certain  subpopuli^ions  at  increased  risk 
of  masking  the  aneoiia  associated  with 
vitamin  Bt2  deficiaiKnes.  Other 
individuals  that  may  be  at  risk  doe  to 
increased  intakes  ot  folate  indude  those 
receiving  certain  anticonvulsant  or 
antifolate  chemotherapies.  The  potential 
risks  assodated  with  chronic  high 
exposure  to  folate  are  discussed  in 
greater  detail  in  the  Health  Claim 
proposal  fHiblisbed  elsewhere  in  this 
issue  of  the  Federal  Register.  Thus,  the 
current  regulation  is  inadequate  to 
allocate  fc^  acid  safely  in  the  food 
supply. 

Under  section  409(cM3)(A)  of  the  ad 
(21  U.S.C  348(c)(3)(A)).  the  so-called 
"general  safety  clause"  of  the  statute,  a 
food  additive  cazmot  be  approved  for  a 
particular  use  unless  a  fair  evaluation  of 
the  evideiu»  available  to  FDA 
establishes  that  the  additive  is  safe  for 
that  ttsa  FDA  r^ulations  grounded  in 
the  legislative  history  of  the  Food 
Additives  Amendment  of  1958  define 
"safe"  as  "•  *  *  a  reasonable  certainty 
in  the  minds  of  competent  scientists 
that  the  substance  is  not  harmful  under 
the  intended  conditions  of  use."  (21 
CFR  170.3(i)). 

Sedion  409(c)(5)(A)  and  (c)(5)(B)  of 
the  ad  require  the  agency  to  consider, 
in  determining  wb^er  a  proposed  use 
of  an  additive  is  safe,  the  probable 
consumption  of  the  additive  and  the 
cumulative  effed  of  the  additive  in  the 
diet  of  man.  In  the  Health  Claim 
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proposal  published  elsewhere  in  this 
issue  of  the  Federal  Register,  the  agency 
tentatively  concludes,  based  upon  the 
evidence  currently  available,  that  1  mg 
per  day  is  the  safe  upper  limit  of  folate 
intake  for  all  population  groups.  In  light 
of  this  tentative  conclusion,  the  agency 
has  considered  how  it  should  amend  its 
food  additive  regulations  to  establish 
safe  conditions  of  use  of  folic  acid  in  the 
food  supply  and  still  achieve  the  goals 
recommended  by  the  Folic  Acid 
Subcommittee  that  the  target 
population,  women  of  childbearing  age, 
should  consume  at  least  0.4  mg  per  day 
of  folate  from  all  sources  while 
preventing  excessively  high  intakes  by 
nontarget  groups. 

Given  the  two  goals  of  ensuring  that 
the  target  population  receives  enough 
folate  and  ensuring  that  the  general 
population  is  not  placed  at  risk.  FDA  is 
proposing  to  amend  the  food  additive 
regulation  for  folic  acid  (folacin) 
(§  172.345)  to  confine  the  foods  to 
which  folic  acid  may  be  added  to 
breakfast  cereals  and  foods  for  which 
the  standards  of  identity  specifically 
require  the  addition  of  folic  acid.  This 
proposed  rule  also  explicitly  provides 
for  the  use  of  folic  acid  in  infant 
formulas  and  in  foods  used  under 
medical  supervision,  and  does  not 
change  the  current  limitations  on  the 
use  of  folic  acid  in  dietary  supplements. 
Finally,  this  proposed  rule  establishes 
specifications  for  folic  acid  for  use  in 
food. 

C.  Safety  Issues 

The  potential  risks  that  may  occur  if 
the  food  supply  were  heavily  fortified 
with  folic  acid  were  discussed  in  detail 
bv  FDA  in  the  Federal  Register  of 
January  6. 1993  (58  FR  2606).  and  in  the 
Health  Claim  proposal  published 
el.sewhere  in  this  issue  of  the  Federal 
Register;  they  are  also  summarized 
briefly  here. 

The  ability  of  folates  to  mask  the 
anemia  of  vitamin  B12  deficiency  is  the 
most  widely  recognized  adverse  effect  of 
high  intakes  of  the  vitamin.  In  the 
presence  of  excess  folic  acid  and 
inadequate  vitamin  Bi:.  the  anemia  of 
vitamin  B12  deficiency  may  not  develop. 
However,  severe  and  irreversible 
neurologic  damage  may  occur  and 
continue  to  progress  (Ref.  2).  Because  of 
this  risk,  FDA  has  required  warning 
statements  in  the  labeling  for  oral  and 
parenteral  preparations  of  folic  acid  for 
therapeutic  use,  which  statements 
describe  the  potential  for  the  masking  of 
pernicious  anemia,  a  manifestation  of 
vitamin  B,2  deficiency  (45  FR  69043, 
October  17. 1980;  36  FR  6843,  April  9, 
1971). 


The  potential  for  masking  the  anemia 
of  vitamin  B12  deficiency  was 
recognized  by  the  September  14, 1992, 
recommendation  of  FHS,  which  stated: 
"Because  the  effects  of  high  intakes  are 
not  well  known  but  include 
complicating  the  diagnosis  of  vitamin 
B12  deficiency,  care  should  be  taken  to 
keep  total  folate  consumption  at  <1  mg 
per  day,  except  under  the  supervision  of 
a  physician"  (Ref.  1). 

As  discussed  in  the  Health  Claim 
proposal  published  elsewhere  in  this 
issue  of  the  Federal  Register,  vitamin 
Bi:  deficiency  is  not  an  uncommon 
condition  in  the  United  States,  nor  is  its 
diagnosis  always  straightforward.  In 
general,  the  population  most  at  risk  of 
developing  pernicious  anemia  is  the 
elderly  (Ref.  3).  However,  the  average 
age  of  onset  is  variable  among  different 
ethnic  groups  in  the  United  States  (Refs. 
4,  5,  and  6).  Other  populations  for 
whom  high  intakes  of  folate  may  pose 
risks  include  persons  with  epilepsy  or 
who  are  taking  certain  anticonvulsant 
medications,  persons  taking  drugs  that 
interfere  with  folate  metabolism,  and 
pregnant  women.  The  Health  Claim 
proposal,  published  elsewhere  in  this 
issue  of  the  Federal  Register,  includes 
a  detailed  discussion  of  the  risks 
presented  by  excessive  folate  intake. 

The  agency's  overriding  responsibility 
in  this  food  additive  rulemaking  is  to 
ensure  that  the  amount  of  folate  that 
people  are  reasonably  expected  to 
consume  is  safe.  The  agency  has 
examined  the  currently  available  data 
on  the  levels  of  folate  that  are  capable 
of  masking  the  anemia  of  vitamin  B12 
deficiency,  and  tentatively  concludes 
that  the  safe  upper  limit  of  daily  intake 
of  folate  for  the  general  population  is  1 
mg.  The  agency  also  tentatively 
concludes  that  1  mg  per  day  is  a  safe 
upper  limit  for  other  populations  at  risk. 
These  tentative  conclusions  are  based 
on:  (1)  The  scientific  evidence  that  the 
"masking"  effect  on  vitamin  B12 
deficiency  is  most  likely  to  occur  at 
levels  of  folate  above  1  mg  (.see  the 
Health  Claim  proposal  published 
elsewhere  in  this  issue  of  the  Federal 
Register  and  Refs.  7  and  8);  and  (2)  the 
support  by  the  Folic  Acid  Sul)committee 
for  FDA's  use  of  1  mg  total  folate  per 
day  as  a  safe  upper  limit  to  guide 
development  of  fortification  options 
(Ref.  7);  and  (3)  the  PHS 
recommendation  that  "•  *  *  care  should 
be  taken  to  keep  folate  consumption  at 
<1  mg  per  day.  except  under 
supervision  of  a  physician."  (Ref.  1). 
This  tentative  conclusion  concerning 
the  safe  daily  upper  limit  for  folate 
intake  represents  the  agency's  best 
scientific  judgment  at  this  time.  The 
agency  recognizes  the  significance  of 


this  proposed  upper  limit  to  its  analysis 
of  the  options  for  fortification  of  the 
food  supply.  FDA  further  acknowledges 
that  this  value  may  need  to  be  adjusted 
based  upon  comments  received  on  the 
three  folic  acid  proposals. 

D.  Allocation  of  Folic  Acid  in  Food 
Supply 

1.  Fortification  Alternatives 

In  evaluating  various  options  for 
increasing  the  folate  intake  of  women  of 
childbearing  age,  while  at  the  same  time 
not  increasing  the  risk  to  the  general 
population,  FT)A  assessed  the  effect  of 
various  fortification  and 
supplementation  options  on  the 
estimated  daily  intake  of  folate.  In 
developing  these  different  options,  the' 
agency  considered  current  use  of  folic 
acid  as  a  food  additive;  a  possible 
fortification  of  food  categories  that  are 
widely  consumed  by  the  general 
population,  e.g.,  dairy  products,  fruit 
juices,  and  cereal-grains;  and  dietary 
supplement  use.  The  Health  Claim 
proposal  published  elsewhere  in  this 
issue  of  the  Federal  Register  discusses 
in  detail  the  fortification  options 
considered  by  the  agency. 

The  agency  determined,  based  upon 
available  information,  that  the  only 
conventional  food  category  that 
currently  enjoys  widespread 
fortification  with  folic  acid  is  breakfast 
cereal.  The  majority  of  breakfast  cereals 
are  fortified  at  100  ng  per  serving  (25 
percent  of  the  reference  daily  intake 
(RDI)).  Other  breakfast  cereals  contain 
35  to  45  percent  of  the  RDI  for  folate. 
There  are  a  few  breakfast  cereals  that 
contain  100  percent  of  the  RDI  for  folate. 
The  agency  specifically  requests 
comments  as  to  whether  there  is 
currently  widespread  folic  acid 
fortification  of  other  food  categories. 

The  agency  also  examined  current 
practices  with  respect  to  consumption 
patterns  of  dietary  supplements 
containing  folic  acid  and  the  amount  of 
folic  acid  that  is  routinely  contained  in 
dietary  supplements.  Many  nationwide 
surveys  conducted  since  1970  show  that 
35  to  60  percent  of  the  U.S.  population 
consumes  vitamin  and  mineral 
supplements.  Park  et  al..  (Ref.  9) 
reported  the  median  potency  of  folic 
acid  in  single  nutrient  supplements  was 
125  percent  of  the  RDI  (range,  57  to  250 
percent).  In  muhinutrient  supplements 
for  children,  folic  acid  was  added  at  a 
level  that  provides  approximately  75 
percent  of  the  RDI  (range,  2  to  100 
percent).  The  corresponding  median 
potency  values  for  prenatal  supplements 
was  111  percent  of  the  RDI  (range.  50  to 
125  percent),  and  for  other  supplements, 
100  percent  of  the  RDI  (range.  1  to  500 
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percent)  (Ref.  9).  Thus,  many 
supplements  currently  contain  folic  acid 
at  or  near  100  percent  of  the  RDI  (i.e., 
0.4  mg  or  400  ^g  for  adults).  This  is 
consistent  with  the  report  by  Werler  et 
al.  (Ref.  10).  who  determined  that  the 
most  common  dose  of  folic  acid  found 
in  a  variety  of  supplements  was  0.4  mg 
(400  |tg  or  100  percent  of  the  ROI). 
FDA  has  considered  a  number  of 
approaches  to  fortifying  the  food  supply 
with  folic  acid.  In  particular,  as 
described  in  the  Health  Claim  proposal 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  the  agency  examined 
the  effect  of  fortification  of  the  following 
food  categories:  Cereal  grains,  dairy 
products  and  fruit  juices  at  70, 140,  and 
350  fig  folic  acid  per  100  g  of  food 
product.  The  agency  also  considered  the 
effect  on  intake  of  adding  100  vtg  or  400 
pig  folic  add  per  serving  to  all  breakfast 
cereals.  In  addition,  in  conducting  this 
evaluation,  the  agency  assumed  that  all 
dietary  supplements  contain  400  pg  of 
folic  acid.  (The  agency  anticipates  that 
if  a  health  claim  is  allowed,  the  majority 
of  dietary  supplements  will  likely 
contain  100  percent  of  the  RDI  for  folate 
(i.e..  400  Mg)). 

2.  Proposed  Folic  Acid  Fortification 
Approach 

Upon  examining  the  estimated  folate 
intakes  resulting  from  the  different 
fortification  options  and  in  light  of  the 
agency's  tentative  conclusion  that  1  mg 
per  day  is  the  safe  upper  limit  of  folate 
intake  for  the  general  population,  the 
agency  determined  that  the  fortification 
scenario  that  best  achieves  the  two  goals 
of  safety  and  effective  delivery  to  the 
target  population  was  one  that  limited 
the  food  additive  use  of  folic  acid  to:  (1) 
Enriched  cereal-grains  for  which  there 
exist  standards  of  identity  which 
authorize  the  addition  of  folic  acid  at 
140  (ig  per  100  g;  (2)  breakfast  cereals  at 
levels  up  to  100  ^g  per  serving:  and  (3) 
dietary  supplements  at  levels  up  to  400 
Mg  per  daily  dose,  except  for  those 
labeled  with  reference  to  age  or  the 
condition  of  pregnancy  or  lactation. 

Folic  acid  fortification  of  enriched 
cereal-grains  offers  the  following 
advantages  for  delivery  of  folic  acid  to 
the  target  population:  (1)  Added  folic 
acid  is  stable  in  the  products  derived 
from  enriched  cereal-grains;  and  (2) 
consumption  of  products  manufactured 
with  enriched  cereal-grains  is 
widespread  throughout  the  population, 
including  the  target  population. 
Therefore,  the  agency  has  tentatively 
concluded  that  folic  acid  fortification  of 
enriched  cereal-grain  products  is  an 
effective  way  to  increase  the  folic  add 
intake  of  women  of  childbearing  age. 
Consistent  with  this  tentative 


conclusion,  in  a  document  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  the  agency  is  proposing  to 
amend  the  regulations  for  the  standards 
of  identity  of  the  following  enriched 
cereal-grain  products:  enriched  bread, 
rolls,  and  buns  (§  136.115);  enriched 
flour  (§  137.165);  enriched  self-rising 
flour  (S  137.185);  enriched  com  grits 
(§  137.235);  enriched  com  meals 
(§  137.260);  enriched  farina  (§  137.305); 
enriched  rice  (§  137.350);  enriched 
macaroni  products  (§  139.115);  enriched 
nonfat  milk  macaroni  products 
(§  139.122);  and  enriched  noodle 
products  (§139.155). 

FDA  has  tentatively  determined  that 
the  addition  of  folic  acid  to  breakfast 
cereals  at  levels  up  to  100  Mg  per  serving 
is  an  appropriate  means  to  provide 
added  folic  acid  because:  (1)  Breakfast 
cereal  is  the  only  food  category  that 
currently  enjoys  widespread 
fortification  with  folic  add  and  such 
cereals  represent  a  traditional  source  of 
many  nutrients,  includmg  folic  add,  for 
those  who  consume  them;  and  (2)  due 
to  patterns  of  consumption,  fortification 
of  breakfast  cereals  at  100  Mg  folic  add 
per  serving  should  not  result  in 
excessive  folate  intakes  in  the  nontarget 
population.  FDA  considered,  and  has 
tentatively  rejected,  a  proposed 
regulation  that  would  have  allowed  for 
addition  of  up  to  400  Mg  folic  acid  per 
serving  in  breakfast  cereal,  because  this 
level  would  have  resulted  in  the 
estimated  daily  intake  of  folic  add 
among  significant  portions  of  the 
population  exceeding  what  has  been 
tentatively  identiOed  as  the  safe  upper 
limit  of  1  mg  per  day.  These  excess 
levels  would  have  occurred  even  in  the 
absence  of  the  fortification  of  enriched 
cereal-grains. 

The  agency  has  tentatively  conduded 
that  it  should  continue  to  allow  the 
addition  of  folic  add  up  to  400  Mg  per 
daily  dose  in  dietary  supplements 
because:  (1)  There  is  a  documented 
history  of  safe  use  of  dietary 
supplements  at  this  level  (Ref.  9),  and 
(2)  dietary  supplementscontaining 
higher  levels  of  folic  acid  are  not 
appropriate  except  in  sp>ecific 
circumstances  (i.e.,  conditions  of 
pregnancy  or  lactation)  because  of  the 
identified  safety  concerns,  particularly 
the  masking  of  vitamin  Bu  deHciencies. 

As  noted  above,  in  developing  this 
proposal,  the  agency  examined  several 
fortification  scenarios.  In  tentatively 
choosing  a  fortification  approach,  the 
agency's  concern  was  the  safety  of  the 
food  supply.  FDA  recognizes  that  it  is 
impossible  for  the  agency  to  examine  all 
possible  fortification  scenarios.  The 
agency  requests  comments  on  possible  - 
alternative  fortification  approaches  that 


will  achieve  FDA's  dual  goals  of 
maximizing  delivery  of  folate  to  the 
target  population  and  ensuring  the 
safety  of  such  uses  of  folic  add.  Thus, 
comments  on  alternative  fortification 
schemes  should  address  issues  related 
to  the  safiety  of  the  exposures  that  would 
result  from  the  proposed  alternative 
scheme. 

E.  Proposed  §  J  72.345 

In  this  rulemaking,  the  agency  is 
proposing  to:  (1)  Establish  a  limitation 
for  the  addition  of  folic  add  to  breakfast 
cereals,  of  0.1  mg  folic  add  per  serving; 

(2)  retain  current  limitations  for  the  use 
of  foUc  acid  in  dietary  supplements;  (3) 
permit  the  addition  of  folic  add  to  foods 
as  authorized  by  standards  of  identity 
established  under  section  401  of  the  aa 
(21  U.S.C  341);  (4)  explidtly  allow  for 
the  use  of  added  folic  acid  in  infant 
formulas  and  in  foods  to  be  used  under 
medical  supervision;  and  (5)  establish 
specifications  for  folic  acid  that  are 
consistent  with  those  in  the  Food 
Chemicals  Codex  (3d  ed.)  (Ref.  9). 

1.  The  agency  is  proposing  in 
§  172.345(d)  to  limit  the  added  folic  add 
in  breakfast  cereals,  as  defined  under  21 
CFR  170.3(n)(4).  to  100  Mg  per  serving. 

FDA  recognizes  that  this  proposed 
action  will  have  the  effect  of  requiring 
the  reformulation  of  a  small  number  of 
breakfast  cereals.  It  is  not  the  agency's 
desire  to  have  such  an  effect,  but  it 
appears  to  be  unavoidable  given  the 
data  and  information  currently  available 
to  the  agency.  The  agency  is  prepared  to 
reconsider  this  approach  for  breakfast 
cereals  if  interested  persons  submit 
comments  that  provide  data  or  other 
information  demonstrating  that  even 
with  higher  fortification  of  breakfast 
cereals,  folate  consumption  can  be  kept 
within  safe  limits. 

The  agency  is  particularly  interested 
in  obtaining  substantive  comments  on 
the  fortification  option  tentatively 
chosen  by  the  agency.  In  addition.  FDA 
expressely  seeks:  (1)  Comments  on  the 
use  of  1  mg  per  day  total  folate  as  a  safe 
upper  limit  for  establishing  restrictions 
on  food  additive  uses  of  folic  acid;  (2) 
comments  that  address  issues  related  to 
folic  acid  intake  and  adverse  effects;  and 

(3)  comments  that  provide  information 
pertaining  to  the  proposed  limitations  of 
100  Mg  per  serving  of  folic  add  in 
breakfast  cereals. 

FDA  recognizes  that  some  may  find 
an  inequity  in  the  agency's  treatment  of 
dietary  supplements,  with  respect  to 
which  the  agency  is  proposing  to  allow 
continued  marketing  of  a  400  Mg  folic 
acid  supplement,  as  compared  to  the 
agency's  treatment  of  breakfast  cereals, 
with  resped  to  which  FDA  is  proposing 
to  establish  a  100  Mg  per  serving  limit 
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for  folic  acid.  FDA  has  tentatively 
determined  that  this  approach  is 
appropriate  because  supplements  tend 
to  be  used  to  supplement  the  diet  for 
specific  purposes,  while  breakfast 
cereals  are  used  more  generally  as  part 
of  the  overall  diet.  However,  the  agency 
specifically  requests  comments  on  this 
issue.  Although  comments  may  suggest 
alternate  approaches,  such  comments 
will  be  most  useful  if  they  explain  how 
the  suggested  approach  will  ensure  that 
total  dietary  intake  of  folate  will  remain 
within  what  are  shown  to  be  safe  levels. 

The  agency  finds  that  current 
limitations  based  on  daily  intake  levels 
for  added  folic  acid  are  impractical  and 
require  clarification,  especially  if  a 
health  claim  is  authorized.  In  light  of 
the  recent  establishment  of  new  food 
labeling  format  requirements  (58  FR 
2079.  January  6, 1993),  FDA  also  finds 
that  establishing  limitations  based  on  a 
"per  serving"  basis  would  be  more 
consistent  with  the  new  food  labeling 
format  and  more  informative  because  it 
would  provide  the  consumer  with  a 
consistent  basis  upon  which  the 
nutritive  value  of  food  products  can  be 
compared.  Therefore,  the  agency  is 
proposing  to  amend  the  language  of  its 
regulation  to  establish  use  limitations 
on  a  "per  serving"  basis. 

2.  In  §  172.345(f),  the  agency  is 
proposing  to  maintain  current 
limitations  on  the  use  of  folic  acid  in 
dietary  supplements.  As  discussed  in 
the  Health  Claim  proposal  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  the  agency  has  concluded  that 
the  current  limitation  of  400  ^g  per 
daily  dose  in  supplements  labeled 
without  reference  to  age  or 
physiological  status  is  safe  and  the 
agency  does  not  anticipate  that  unsafe 
intakes  of  folate  will  occur  if  the  current 
limitation  is  maintained. 

3.  In  §  172.345(c).  the  agency  is 
proposing  to  amend  the  current  food 
additive  regulation  to  allow  for  addition 
of  folic  acid  in  accordance  with 
standards  of  identity  established  under 
section  401  of  the  act.  In  the  Standards 
of  Identity  proposal  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  the  agency  is  proposing  to 
amend  the  standards  of  identity  for  a 
number  of  cereal-grain  products  to 
require  folic  acid  fortification  at  a  level 
of  140  (ig  per  100  g. 

4.  In  §  172.345(e).  the  agency  is 
proposing  to  amend  the  current  food 
additive  regulation  by  explicitly 
permitting  addition  of  foUc  acid  to 
infant  formulas,  consistent  with  section 
412  of  the  act  and  regulations 
promulgated  thereunder. 

5.  In  1 172.345(g).  the  agency  is 
proposing  to  amend  the  current  food 


additive  regulation  by  exempting  foods 
used  under  medical  supervision  from 
limitations,  other  than  good 
manufacturing  practices,  on  the  amount 
of  folic  acid  that  may  be  added. 

6.  In  §  172.345(b).  the  agency  is 
proposing  to  amend  the  current  food 
additive  regulation  by  incorporating  by 
reference  specifications  for  folic  acid 
added  to  food  to  make  the  regulation 
consistent  with  the  Food  Chemicals 
Codex  specifications  (Ref.  11). 

The  agency  tentatively  concludes  that 
this  proposed  rule  provides  a  reasonable 
certainty  of  no  harm  because,  as 
discussed  above  and  in  the  Health 
Claim  proposal,  the  estimated  daily 
intakes  of  folate  in  the  population  do 
not  exceed  1  mg  per  day.  which  is  the 
level  that  has  been  tentatively  identified 
as  the  safe  upper  limit  of  exposure. 

II.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Because  the  agency  is  proposing  three 
actions  involving  folic  acid  and  the  net 
effect  of  these  actions  is  likely  to 
increase  the  use  of  folic  acid,  one 
environmental  assessment  has  been 
prepared,  which  considers  all  three 
proposed  actions. 

m.  Economic  Impact 

FDA  has  examined  the  economic 
implications  of  the  proposed  rule  as 
required  by  the  Regulatory  Flexibility 
Act  and  Executive  Order  12291.  The 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354)  requires  regulatory  relief  for  small 
businesses  where  feasible.  Executive 
Order  12291  compels  agencies  to  use 
cost-benefit  analysis  as  a  component  of 
decisionmaking,  where  permitted  by 
law.  The  agency  finds  that  this  proposed 
rule  is  not  a  major  rule  as  defined  by 
Executive  Order  12291.  In  compliance 
with  the  Regulatory  Flexibility  Act,  FDA 
certifies  that  the  proposed  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  businesses. 

The  agency  is  proposing  to  restrict  the 
use  of  folic  acid  as  a  food  additive  only 
to  breakfast  cereals,  dietary 
supplements,  foods  for  special  dietary 
use.  infant  formula,  and  any 
standardized  foods  which  are  required 
to  contain  folic  acid.  If  the  proposed 


rule  is  finalized,  some  products  that 
currently  contain  folic  acid  as  an 
ingredient  will  have  to  be  reformulated 
because  they  do  not  fall  into  the 
categories  listed  above.  The  agency  does 
not  have  information  on  how  many 
products  will  have  to  be  reiormulated. 
However,  as  far  as  FDA  is  aware,  the* 
only  intended  technical  effect  of  adding 
folic  acid  to  food  is  to  supplement  the 
nutritional  content  of  the  food.  Thus, 
the  reformulation  should  not  be  costly 
nor  should  it  have  any  measurable 
adverse  impact  on  the  consumer 
demand  for  the  products.  FDA  estimates 
the  cost  of  the  proposed  rule  to  be 
minimal. 

FDA  is  proposing  to  take  this  action 
in  order  to  prevent  health  risks 
associated  witn  hijh  intakes  of  folate  in 
the  event  that  the  standards  of  identity 
for  enriched  grain  products  are 
amended  to  require  the  addition  of  folic 
acid  and  that  a  health  claim  is  permitted 
for  folates  and  neural  tube  defects.  FDA 
is  not  able  to  quantify  the  benefit  of  the 
proposed  rule  because  it  is  not  able  to 
estimate  the  extent  to  which  folate 
health  claims  will  be  made  or  the  effect 
that  claims  will  have  on  consiuner 
demand  for  products  containing  added 
folic  acid. 

IV.  Comments 

During  the  comment  period  for  this 
proposal,  the  agency  intends  to  convene 
public  meetings  of  the  Folic  Add 
Subcommittee  and  the  Food  Advisory 
Committee  for  a  discussion  of  the  issues 
raised  in  this  docvunent,  as  well  as  the 
Health  Claim  proposal  and  the 
Standards  of  Identity  docimient.  FDA 
also  intends  to  request  comments  from 
the  experts  who  participated  in  its 
November  23  and  24, 1992.  meeting  of 
the  Folic  Add  Subcommittee.  The 
agency  will  make  any  conunents 
received  from  these  experts  available  for 
public  review  and  comment.  In 
addition.  FDA  will  endeavor  to  have 
copies  of  the  transcripts  of  the  Folic 
Acid  Subcommittee  and  Food  Advisory 
Conunittee  meetings  available  as 
quickly  as  possible. 

Interested  persons  may,  on  or  before 
December  13, 1993,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  tlie 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 
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List  of  Subjects  in  21  CFR  Part  172 

Food  additives,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  172  be  amended  as  follows: 

PART  172— FOOD  ADDITIVES 
PERiyiiTTEO  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN 
CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  172  continues  to  read  as  follows: 

Audwrity:  Sees.  201, 401. 402. 409,  701, 
721  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C  321,  341,  342.  348,  371.  379e). 

2.  Section  172.345  is  revised  to  read 
as  follows: 

S  172.345    Folic  acid  (foiacin). 

Folic  acid  (CAS  Reg.  No.  59-30-3). 
also  known  as  foiacin  or  folate,  may  be 
safely  used  in  food  as  a  nutrient  in 
accordance  with  the  following 
prescribed  conditions: 

(a)  Folic  acid  is  the  chemical  N-i4- 
[  1  (2-amino-l  ,4-dihydro-4-oxo-6- 
pteridinyl)methyl]aminolbenzoyl]-L- 
glutamic  acid. 

(b)  Folic  acid  meets  the  specifications 
of  the  Food  Chemicals  Codex,  3d  Ed. 
(1981),  pp.  125  to  126,  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C  552(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  from  the 
National  Academy  Press,  2101 
Constitution  Ave.  NW..  Washington,  DC 
20418,  or  may  be  examined  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  St.  NW.,  suite  700.  Washington, 
DC 


(c)  Folic  acid  may  be  added  to  foods 
as  authorized  by  standards  of  identity 
established  under  section  401  of  the  act. 

(d)  Folic  acid  may  be  added,  at  levels 
not  to  exceed  100  micrograms  (jig)  per 
serving,  to  breakfast  cereals,  as  defined 
under  §  170.3(n)(4)  of  this  chapter. 

(e)  Folic  acid  may  be  added  to  infant 
formula  in  accordance  with  section 
412(i)(2)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act)  or  with 
regulations  promulgated  under  section 
412(b)(1)  of  the  act. 

(f)  Folic  acid  may  be  added  to  a 
dietary  supplement  that  is  a  food,  other 
than  in  conventional  food  form,  that 
suppUes  a  component  with  nutritive 
value  to  supplement  the  diet  by 
increasing  the  total  dietary  intake  of 
folic  acid,  provided  that  the  maximum 
intake  as  directed  for  use  will  not  result 
in  daily  ingestion  of  the  additive  in 
excess  of  400  pg  for  foods  labeled 
without  reference  to  age  or 
physiological  state;  and  when  age  or 
conditions  of  pregnancy  or  lactation  are 
specified,  daily  ingestion  of  folic  acid 
may  not  exceed  100  pg  for  infants,  300 
fig  for  children  under  4  years  of  age,  400 
pg  for  adults  and  children  4  or  more 
years  of  age,  and  800  pg  for  pregnant  or 
lactating  women. 

(g)  Folic  acid  may  be  added  to  special 
dietary  foods  that  are  intended  for  use 
solely  under  medical  supervision  to 
meet  nutritional  requirements  in 
specific  medical  conditions  and  that 
comply  with  the  requirements  of  part 
105  of  this  chapter.  Folic  acid  may  be 
used  in  such  foods  at  levels  not  to 
exceed  the  amount  reasonably  required 
to  accomplish  its  intended  nutritive 
effect. 

Dated;  September  13, 1993. 
David  A.  Kessler. 
Commissioner  of  Food  and  Drugs. 
[FR  Doc.  93-25028  Filed  10-7-93;  2:51  pml 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Adinlnlatratlon 

50  CFR  Parts  215, 216,  and  222 
iDockvt  No.  930404-3104;  I.D.  122492C] 
R1N0648-AO11 

Protected  Species  Special  Exception 
Permits 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule  and  request  for 

comments. 

SUMMARY:  NMFS  is  proposing  to  amend 
the  regulations  for  permits  to:  Take  or 
import  marine  mammals  for  the 
purposes  of  scientific  research,  pubUc 
display,  or  enhancing  the  survival  or 
recovery  of  a  marine  mammal  species  or 
stock  (enhancement]  under  the  Marine 
Mammal  Protection  Act  of  1972 
(MM? A);  take,  import,  export,  or  carry 
out  any  other  otherwise  prohibited  act 
concerning  endangered  or  threatened 
species  for  scientific  purposes  or  to 
enhance  the  propagation  or  survival  of 
the  affected  species  (enhancement) 
under  the  Endangered  Species  Act  of 
1973  (ESA);  and  take,  import,  export, 
possess,  or  transport  North  Pacific  fur 
seals  for  educational,  scientific,  or 
exhibition  purposes  under  the  Fur  Seal 
Act  of  1966  (FSA).  These  proposed 
revisions  would  update  and  consolidate 
existing  permit  regulations  that  have 
been  promulgated  for  these  purposes 
under  the  MMPA,  ESA.  and  FSA  (the 
Acts),  implement  amendments  to  the 
MMPA  enacted  November  23,  1988,  and 
clarify  when  a  permit  is  required  and 
the  scope  and  extent  of  permit  authority 
under  the  Acts.  Pro\'isions  would  be 
added  regarding  permits  under  the 
MMPA  and  ESA  to  take,  import,  export 
or  carry  out  other  activities  that  would 
otherwise  be  prohibited  concerning 
protected  species  (i.e.,  marine  mammals 
and  endangered  or  threatened  species) 
for  the  purpose  of  enhancement.  Further 
revisions  would  include  permit-specific 
and  generally  applicable  terms  and 
conditions,  clarified  permit 
requirements  and  review  procedures, 
amendments  to  the  criteria  for  deciding 
whether  to  issue  or  deny  permits,  and 
revised  administrative  requirements  and 
procedures.  These  revisions  are 
intended  to  provide  a  comprehensive 
regulatory  foundation  for  these  special 
exception  permits  and  to  make 
administration  of  the  NMFS  permit 
program  more  efficient,  consistent,  and 


predictable.  NMFS  is  proposing  to 
consolidate  these  permit  regulations 
under  a  single  part  of  title  50  CFR. 
DATES:  Comments  on  this  proposed  rule 
must  be  postmarked  or  received  by 
December  13,  1993.  Notice  of  the  dates 
and  time,  and  location  of  public 
hearings  will  be  published  in  the 
Federal  Register.  A  public  briefing  will 
be  held  on  November  3.  1993, 1  p.m.  to 
5  p.m. 

ADDRESSES:  Comments  on  this  proposed 
rule  may  be  mailed  to  the  Permits 
Division;  Office  of  Protected  Resources; 
National  Marine  Fisheries  Service, 
NOAA;  1315  East-West  Highway,  SSMC 
ni;  Silver  Spring.  MD  20910.  The  pubUc 
briefing  will  be  held  at  the  NOAA 
Auditorium;  1305  East- West  Highway. 
SSMC  IV:  Silver  Spring.  Maryland 
20910. 

FOR  FURTHER  INFORMATION  CONTACT:  Art 
Jefi^ers  or  Ann  Terbush.  Permits 
Division.  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service, 
Silver  Spring.  Mar>land.  301/713-2289. 
If  you  need  accomodations  to  attend  the 
public  briefing  or  public  hearings, 
please  call  Ann  Hochman  on  301/713- 
2289  (voice).  People  who  are  deaf  or 
hearing  impaired  may  place  a  call 
through  the  Maryland  Relay  Service  on 
1-800-735-2258. 

SUPPLEMENTARY  INFORMATION: 

General  Background  and  Statutory 
Infomuition 

'The  MMPA  (16  U.S.C.  1361  et  seq.) 
sets  forth  as  one  of  its  purposes  the 
protection  and  management  of  marine 
mammal  populations  and  establishes, 
with  limited  exceptions,  a  moratorium 
on  the  taking  of  marine  mammals  by 
persons  subject  to  U.S.  jurisdiction.  The 
MMPA  also  prohibits  importation  of 
marine  mammals  except  under  specific 
circumstances.  On  November  23, 1988, 
extensive  amendments  to  the  MMPA 
were  enacted  (Pub.  L.  100-711).  Among 
other  things,  the  amendments  modified 
the  requirements  for  issuing  permits  for 
the  take  or  import  of  marine  mammals 
for  scientific  research  and  pubUc 
display  purposes,  and  added  new 
provisions  for  the  issuance  of  permits 
for  enhancing  the  survival  or  recovery  of 
a  species  or  stock  (enhancement). 

The  ESA  (16  U.S.C.  1531  ef  seq.)  sets 
forth  as  its  purpose  the  conservation  of 
endangered  species,  threatened  species, 
and  the  ecosystems  upon  which  Uiese 
species  depend.  The  ESA  makes  it 
unlawful,  with  Umited  exceptions,  for 
persons  subject  to  U.S.  jurisdiction  to 
import,  export,  take,  or  engage  in 
interstate  or  foreign  commerce  affecting 
endangered  species,  or  to  violate  any 
regulation  promulgated  under  the  ESA 


pertaining  to  such  species  or  to  any 
threatened  species.  Limited  exceptions 
include  activities  authorized  by  permits 
for  scientific  purposes  or  by  permits  to 
enhance  the  propagation  or  survival  of 
the  affected  species  (enhancement). 

The  FSA  (16  U.S.C.  1151  ef  seq.) 
makes  it  unlawful,  with  limited 
exceptions,  for  any  person  or  vessel 
subject  to  U.S.  jiu-isdiction  to  take, 
import,  export,  offer  for  sale,  or  possess 
North  Pacific  fur  seals  or  their  parts. 
Limited  exceptions  include  activities 
authorized  by  permits  to  take,  import, 
export,  transport,  or  possess  fur  seals  or 
their  parts  for  educational,  scientific,  or 
exhibition  purposes,  and  takings  for 
subsistence  use  under  limited 
conditions. 

Permits  may  be  issued  under  each  of 
the  Acts  for  purposes  of  scientific 
research  and  under  both  the  MMPA  and 
ESA  for  purposes  of  enhancement. 
Permits  may  be  issued  for  purposes  of 
public  display  under  both  the  MMPA 
and  the  FSA. 

(Note:  North  Pacific  fur  seals  (Pribilof 
Island  population)  have  been  designated  as 
depleted  under  the  MMPA.  and  as  a 
consequence,  NMFS  will  not  issue  permits  to 
capture  North  Pacific  fur  seals  (Pribilof 
Island  population)  from  the  wild  for 
purposes  of  public  display  until  they  have 
recovered  and  are  no  longer  designated  as 
depleted). 

NMFS  is  proposing  to  consolidate 
regulations  for  permits  for  these 
purposes  under  50  CFR  part  216  and 
replace  corresponding  permit  sections 
in  50  CFR  parts  215  and  222  with 
references  to  50  CFR  part  216. 

The  term  "protected  species"  refers  to 
species  subject  to  the  jurisdiction  of 
NMFS  under  the  Acts.  These  species 
include  marine  mammals  (including 
North  Pacific  fur  seals),  marine  species 
determined  to  be  endangered  under  the 
ESA,  and  species  determined  to  be 
threatened  under  the  ESA  for  which 
prohibitions,  restrictions,  or  other 
protective  measures  have  been 
established  through  regulation. 

(Note:  Captive  maintenance  provisions  are 
prop>OBed  to  be  generally  applicable  to  marine 
mammals  under  the  Acts,  and  are  proposed 
to  have  strictly  limited  applicability  to  other 
endangered  or  threatened  species  under  the 
ESA;  for  example,  endangered  or  threatened 
sp>ecies  of  marine  and  anadromous  fish  or 
marine  reptiles.) 

Permit  Program  Review 

Because  of  numerous  issues  and 
questions  arising  from  approximately  17 
years  of  administration  of  the  permit 
program  and  the  1988  amendments  to 
the  MMPA.  NMFS  initiated  a 
comprehensive  Permit  Program  Review 
in  March  1989  (54  FR  13099.  March  30. 
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1989).  At  that  time,  a  discussion  paper 
("Pennit  Policies  and  Procedures  for 
Scientific  Research  and  Public  Display 
under  the  Marine  Mammal  Protection 
Act  and  the  Endangered  Species  Act," 
Office  of  Protected  Resources  and 
Habitat  Programs,  NMFS)  was  released 
for  public  distribution  along  with  a 
request  for  comments  on  the  issues 
raised  in  tha  paper.  The  (4)jectives  of  the 
Permit  Program  Review  were  to; 

1.  Clarify  and  confirm  the  policies 
that  should  govern  the  overall  direction 
of  the  permit  program; 

2.  Develop  criteria  and  procedures 
that  are  clear,  consistent,  and  responsive 
to  apphcant  and  public  concerns; 

3.  Determine  what  documentation  is 
needed  for  all  permits  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA); 

4.  Establish  administrative  procedures 
that  result  in  a  more  streamlined  and 
efficient  process;  and 

5.  Revise  existing  permit  regulations 
ih  order  to  implement  these 
improvements  and  the  1968 
amendments  to  the  MMPA. 

Seven  working  sessions  were  held 
between  October  1989  and  January 
1990.  The  topics  for  discussion  were  the 
dafinition  of  public  display,  scientific 
research  p^mits,  care  and  maintenance 
of  captive  marine  mammals,  education 
and  coDservatioc  programs  for  the 
public  display  of  marine  mammals,  and 
hlEPA. 

j  These  working  sessions  provided  an 
opportunity  for  permit  holders  in  the 
scientific  and  public  display 
communities,  as  well  as  members  of  the 
public  interested  in  protected  species,  to 
actively  participate  in  Permit  Program 
Review  discussions.  Representatives  of 
the  Marine  Mammal  Commission 

EC),  the  U.S  Fish  and  Wildlife 
ce  CFWS).  and  the  Animal  and 
Health  Inspection  Service  (APHIS) 
participated  in  the  working  sessions, 
submitted  coounents  on  the  Discussion 
Paper,  and  were  consulted  concerning 
specific  aspects  of  the  permit  program. 
The  results  of  the  working  sessions, 
tdgether  with  312  letters  received  in 
response  to  the  discussion  paper, 
helped  NMFS  Identify  areas  of  the 
permit  program  in  the  greatest  need  of 
improvement  These  areas  include 
NMFS'  administrative  tools  and 
procedures,  changes  to  vdiich  would  not 
require  revisions  to  pennit  regulations, 
such  as  the  instructions  to  Applicants, 
communtcatioD  %vith  applicants,  and 
database  management.  NMFS  also 
identified  p(^cy  and  procedural  areas 
in  need  of  improvement  that  would 
require  revision  of  existing  permit 
regulations,  fai  considering  these  needed 
improvements  and  revisions,  NMFS 


reexamined  the  Acts  and  their 
legislative  histories  to  ensure  that  any 
proposed  revisions  were  consistent  with 
their  respective  purposes,  policies,  and 

f)rovisions.  Review  of  the  MMPA  and  its 
egislative  history  was  a  particular 
emphasis  in  this  reexamination. 

Ehiring  the  Permit  Program  Review 
and  reexamination  of  the  Acts,  NMFS 
identified  a  nimfiber  of  major  issues  that 
should  be  addressed  through  revised 
regulations.  As  a  result  of  extensive 
discussion  and  analjrsis  during  the 
Permit  Program  Review,  NMFS 
developed  proposed  policies  that 
became  the  goals  for  the  revised 
regulations.  These  proposed  policies 
and  goals  are  discussed  in  the  following 
section. 

Issue  Analysis 

/.  General  Goals 

1.  Establish  Basic  Permit  Conditions  and 
Reporting  Requirements  Common  to  all 
Permits 

The  existing  regulations  do  not 
include  basic  permit  conditions  and 
reporting  requirements.  The  conditions 
and  reporting  requirements  that  are 
included  in  existing  permits  as  both 
special  and  general  conditions  have  not 
always  been  clearly  understood  by 
permit  holders  or  been  administered 
consistently  by  NMFS.  For  example, 
two  permits  authorizing  identical 
activities  may  contain  different  special 
conditions  affecting  reporting,  other- 
administrative  requirements,  and  how 
the  permitted  activity  may  be 
conducted.  While  the  general  permit 
conditions  have  been  essentially 
consistent  in  the  past,  they  have 
frequently  been  a  source  of  permit 
holder  confusion  as  to  how  these 
general  conditions  apply  to  their 
particular  permitted  activity.  Also, 
because  of  the  lack  of  specificity  in 
many  of  the  existing  general  conditions, 
and  the  resulting  fi^quent  case-by-case 
manner  in  which  NMFS  has  been 
compelled  to  interpret  diem,  they  have 
not  been  administered  or  enforced  in  a 
consistent  or  predictable  fashion.  The 
existing  general  pennit  conditions  were 
developed  without  public  re\iew  and 
comment  and,  in  a  time  of  increased 
public  scrutiny  of  the  permit  program, 
NMFS  has  received  numerous  questions 
and  criticisms  regarding  their  specificity 
and  adeqiiacy. 

The  proposed  regulations  include 
provisions  for  standard  permit-specific 
conditions  and  would  allow  the  creation 
of  supplementary  pCTmit-specific 
Conditions  that  would  be  tailored  to  the 
drcimistances  of  each  permit.  The 
proposed  regulations  also  contain 
general  conditions  end  reporting 


requirements  that  would  be  epphcable 
to  ell  existing  and  future  permits. 
Improved  permit  holder  understanding 
and  consistent  permit  program 
administration  should  facilitate 
compUance  with  permit  terms  and 
conditions. 

2.  Est^lish  Clear  Issuance  Criteria  and 
Terms  and  Conditions  Specific  to  Public 
Display,  Scientific  Rese^och.  and 
Enhancement  Permits 

The  existing  regulations  do  not  clearly 
distinguish  between  terms,  conditions, 
and  issuance  criteria  generally 
applicable  to  all  types  of  permits  ht)m 
those  specific  to  pubhc  display, 
scientific  research,  or  enhancement 
permits.  This  has  sometimes  proven 
confusing  to  pennit  applicants  trying  to 
discern  viiiat  information  and  other 
requirements  are  appUcable  to  a 
proposed  activity.  It  has  also  sometimes 
resulted  in  delajrs  in  the  review  and 
processing  of  appUcations,  both  because 
of  the  frequent  need  to  assist  applicants 
in  discerning  what  requirements  are 
applicable  and  because  applications 
must  frequently  be  retumcKi  because 
they  lack  information  or  the  information 
submitted  is  inappropriate. 
Additionally,  pennit  holders  have  been 
forced  to  sort  through  all  genially 
applicable  terms  and  conditions  and 
decide  for  themselves  which  of  these 
conditions  are  not  appUcable;  an 
incorrect  decision  in  this  regard 
involves  significant  risk  of  permit 
violation. 

NMFS  is  proposing  to  correct  diese 
problems  by  separating  generally 
applicable  permit  requirements  from 
those  that  are  specific  to  a  particular 
type  of  permit.  Therefore,  in  these 
proposed  regulations,  permit  issuance 
criteria,  restrictions,  and  conditions 
generally  applicable  to  all  permits  are 
presented  separately  from  those  specific 
to  public  display,  scientific  research,  or 
enhancement  permits.  In  addition,  in 
order  to  enhance  readabilitj',  permit 
terms  and  conditions  have  been  grouped 
into  separate  sections  in  a  manner 
reflecting  their  different  procedural  and 
substantive  purposes;  see  §§  216.36 
through  216.39  of  the  proposed 
regulations  and  the  amendment 
procedures  of  §  216.40  discussed  in 
section  1.5.  of  diis  preamble. 

3.  Establish  Eligibility  Requirements  for 
Permit  Applicants  and  Holders 

Due  to  an  absence  of  dear  eligibility 
criteria  for  permit  applicants  in  the 
existing  regulations,  questions 
frequently  arise  over  who  is  an 
appropriate  permit  applicant.  The 
absence  of  guidance  has  resulted  in 
NMFS  providing  sometimes  conflicting 
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information  to  potential  applicants  as  to 
whether  they  are  appropriate  candidates 
for  a  permit.  To  try  to  minimize  these 
problems  in  the  future,  these  proposed 
regulations  contain  "eligibility  criteria" 
for  applicants. 

NMf  S  is  proposing  that  eligible 
applicants  for  public  display  permits 
would  be  limited  to  facilities.  Related  to 
this  limitation,  a  definition  of  "facility" 
is  proposed.  In  the  past,  NMFS  allowed 
any  person  to  apply  for  a  public  display 
permit  to  take  or  import  marine 
mammals,  regardless  of  whether  that 
person  owned  and  controlled  or  was 
responsible  for  management  and 
operation  of  the  public  display  facility, 
or  simply  had  custody  of  marine 
mammals  that  were  displayed  at 
facihties  owned  by  others.  This  led  to 
differing  administration  of  public 
display  permits  held  by  individuals  and 
by  facilities.  For  example,  some  permit 
holders  maintaining  marine  mammals  at 
more  than  one  facility  would  move 
marine  mammals  between  facilities 
without  NMFS'  knowledge,  which  has 
caused  difficulties  in  ensuring  that 
transfer/transport  is  properly 
authorized.  Not  surprisingly,  this  has 
also  made  it  difficult  to  monitor  the 
location  and  movement  of  marine 
mammals.  Further,  it  has  caused 
problems  in  ensuring  that  individual 
permit  holders  with  the  responsibility 
for  captive  marine  mammals  provide 
proper  care  and  maintenance  when 
those  individuals  do  not  control  the 
facility  at  which  the  marine  mammals 
are  displayed.  NMFS  has  concluded 
that,  since  all  public  display  activities 
involve  captive  maintenance  of  marine 
mammals,  the  most  efficient  and 
effective  way  to  avoid  the  problems  of 
the  past  is  to  restrict  ebgible  public 
display  permit  applicants  to  facilities 
(see  the  proposed  definitions  of  public 
display  and  facility  discussed  under 
n.l.  and  II.4.  of  this  preamble). 

For  scientific  research  and 
enhancement  permits,  NMFS  is 
proposing  that  eligible  applicants  would 
be  the  principal  investigator  or,  under 
certain  circumstances,  the  appropriate 
institution,  governmental  entity,  or 
corporation  responsible  for  the 
supervision  of  \he  principal 
investigator.  If  the  research  involves  co- 
investigators,  a  single  principal 
investigator,  who  will  be  primarily 
responsible  for  the  special  exception 
activity,  would  be  identified  as  the 
applicant.  The  reason  for  these 
Umitations  on  eligible  applicants  is  to 
ensure  accountability  for  activities 
conducted  under  the  authority  of  a 
permit.  By  making  the  principal 
investigator  or  the  entity  responsible  for 
the  supervision  of  the  principal 


investigator  the  permit  holder,  it  is 
hoped  that  care  will  be  exercised  by  the 
permit  holder  when  choosing  others  to 
conduct  activities  on  the  permit  holder's 
behalf.  Co-investigators,  such  as  the 
principal  investigator's  on-site 
representative,  could  be  designated  as 
agents  in  the  permit  and  would  thus 
also  be  responsible  for  the  special 
exception  activity  authorized  by  the 
permit.  Persons  or  groups  of  people 
totally  removed  from  and  not 
responsible  for  conducting  the  actual 
proposed  scientific  research  or 
enhancement  activities  would  not  be 
eligible  applicants. 

Consistent  with  the  "faciUty" 
approach  for  public  display  permits, 
where  the  proposed  scientific  research 
or  enhancement  activity  involves 
captive  maintenance  in  a  facihty, 
temporary  pen,  or  other  temporary 
enclosure,  the  permit  application  would 
be  required  to  include  a  supporting 
statement  from  the  person  responsible 
for  the  facility  or  other  temporary 
enclosure. 

4.  Establish  a  Process  to  Ensure  that  the 
Requirements  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  are  Addressed  During  Permit 
Application  Review  and  the  Decision- 
Making  Process 

NMFS  has  reexamined  the  manner  in 
which  applicable  NEPA  requirements 
are  addressed  during  the  special 
exception  permit  decision-making 
process — including  whether  categorical 
exclusions  (CEs)  apply,  or  whether 
environmental  assessments  (EAs)  or 
environmental  impact  statements  (EISs) 
are  required.  This  reexamination 
stemmed  in  part  from  two  Federal  court 
decisions — Jones  v.  Gordon,  621 
F.Supp.  7  (D.  Alaska  1985),  modified 
729  F.2d  821  (9th  Qr.  1986); 
Greenpeace,  U.S.A.  v.  Evans,  688  F. 
Supp.  579  (W.D.  Wash.  1987).  Under  the 
MMPA,  NMFS  had  issued  permits 
authorizing  captures  of  killer  whales 
(QrcJnus  orca)  for  public  display  and 
scientific  research  purposes  and 
authorizing  scientists  to  collect  biopsy 
samples  from  killer  whales  in  Puget 
Sound.  The  issuance  of  these  permits 
was  challenged  on  the  grounds  that 
NMFS  had  failed  to  address  NEPA 
concerns  adequately.  The  courts 
discussed  NMFS'  blanket  determination 
that  the  issuance  of  the  permits 
quahfied  for  CEs  fi'om  the  NEPA 
requirement  to  prepare  an  EA  or  an  EIS 
because  the  issuance  of  permits,  as  a 
class  of  actions,  does  not  have  a 
significant  effect  on  the  human 
environment.  The  courts  disagreed  with 
NMFS'  determination,  finding  that 
NMFS  had  violated  NEPA  by  faihng  to 


prepare  an  EA  or  EIS  in  light  of  the 
controversy  over  the  potential 
environmental  effects  of  the  proposals. 
The  courts  found  that  the  elements  of 
controversy  surrounding  the 
environmental  effects  of  the  proposals 
indicated  that  they  might  not  be  eligible 
for  a  CE,  especially  in  the  absence  of 
any  evidence  that  NMFS  had  addressed 
the  potential  environmental  effects  of 
theproposals  in  a  reasoned  manner. 
These  two  decisions  made  it  clear 
that,  while  the  issuance  of  permits 
imder  section  104  of  the  MMPA  and 
section  10  of  the  ESA  may  often  qualify 
for  a  CE,  such  is  not  always  the  case. 
Where  foctors  such  as  unusual 
controversy  over  potential 
environmental  effects  exist,  NMFS  must 
have  enough  information  to  make  a 
reasoned  decision  as  to  whether  the 
proposed  activity  qualifies  for  a  CE  or 
requires  the  preparation  of  an  EA  or  EIS. 
Such  a  decision  must  be  explained  in 
the  administrative  record. 

This  reassessment  resulted  in  two 
major  NEPA  considerations  being 
reflected  in  these  proposed  regulations. 
The  first  is  that  an  initial  decision 
consistent  with  the  requirements  of 
NEPA  would  be  made  before 
publication  of  the  notice  of  receipt  of  a 
permit  appUcation  in  the  Federal 
Register  and  the  opening  of  the  public 
comment  period.  "This  initial  NEPA 
analysis  would  result  in  a  decision 
either  that  a  permit  decision  is 
categorically  excluded  from  further 
environmental  impact  assessment  under 
NEPA,  an  EA  has  been  prepared 
resulting  in  a  finding  of  no  significant 
impact,  or  an  EIS  has  been  completed 
on  the  proposed  issuance  of  a  permit. 
The  reason  for  proposing  to  reach  a 
CE  decision  or  prepare  an  EA/EIS  before 
publishing  the  notice  of  receipt  of  a 
complete  permit  application  in  the 
Federal  Register  is  to  comply  with  the 
time  constraints  of  the  MMPA  and  those 
established  in  existing  ESA  regulations. 
Section  104(d)(2)  of  the  MMPA  and  50 
CFR  222.24(a)  of  the  existing  ESA 
permit  regulations  state  that,  upon 
publication  of  the  notice  of  receipt  of 
the  application  in  the  Federal  Register, 
a  30-day  public  comment  period  begins. 
Section  104(d)(5)  of  the  MMPA  requires 
the  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  to  make  a 
decision  either  to  issue  or  deny  issuance 
of  a  permit  within  30  days  of  the  close 
of  a  public  hearing,  or,  if  no  hearing  is 
held,  within  30  days  of  the  close  of  the 
public  comment  period.  50  CFR 
222.24(c)  of  the  existing  ESA  regulations 
requires  the  AA  to  issue  or  deny 
issuance  of  a  permit  within  30  days  of 
the  close  of  the  public  hearing  or  as 
soon  as  practicable  after  the  close  of  the 
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30-day  public  comment  period.  If. 
during  the  public  comment  period  or  as . 
a  result  of  a  public  hearing,  it  became 
evident  that  more  NEPA  uialysis  is 
required,  there  would  be  no  practicable 
way  to  obtain  and  analyze  the  necessary 
information  within  the  30-day  decision 
window.  Since  the  AA  would  not  have 
the  necessary  information  to  allow  a 
decision  to  issue  a  permit  within  the 
statutory  time  period  in  the  case  of  the 
MMPA  or  the  regulatory  time  period  in 
the  case  of  existing  ESA  regulations,  the 
AA  would  be  forced  to  deny  issuance  of 
a  permit.  This  time  problem  caused  by 
the  requirements  of  section  104(d)  of  the 
MMPA.  and  50  CFR  222.24(c)  of 
existing  ESA  regulations,  can  be 
avoided  if  the  necessary  NEPA  analysis 
has  been  completed  before  the  30-day 
public  comment  period  begins.  If, 
however,  after  publishing  a  notice  of 
receipt  with  an  initial  NEPA 
determination  that  the  proposed  acti\'ity 
is  categorically  excluded  from  the 
requirement  to  jwepare  an  EA  or  an  EIS. 
or  that  an  £A  had  been  prepared 
resulting  in  a  finding  of  no  significant 
impact  the  AA  determines  on  the  basis 
of  new  information  regarding  the  impact 
of  the  proposed  activity  on  the  human 
environment  that  an  EA  or  EIS  must  be 
prepared,  the  AA  must  deny  the  permit; 
unless  an  EA  is  prepared  and  a  finding 
of  no  significant  impact  is  made  before 
the  AA  must  make  a  decision  to  issue 
or  deny  the  permit.  If  a  permit  is  denied 
under  these  circumstances,  the 
application  may  be  resubmitted  with 
information  sufficient  to  prepare  the 
required  EA  or  EIS.  and  will  be 
processed  as  a  new  application. 

The  second  NEPA  consideration 
reflected  in  the  proposed  regulations  is 
that  the  applicant  for  a  permit  would  be 
responsible  for  submitting  information 
adequate  for  NMFS  to  address  NEPA 
concerns  and.  where  NMFS  determines 
that  additional  information  is  necessary, 
the  applicant  would  be  responsible  for 
providing  that  information.  NMFS 
believes  the  permit  applicant  is  in  the 
best  position  to  describe  the  proposed 
activity.  In  planning  the  activity,  the 
applicant  should  have  obtained 
information  regarding  the  status  of  the 
species  and  stock  of  protected  species 
and  the  associated  marine  ecosystem  to 
be  aflected  by  the  proposed  activity, 
other  activities  affecting  or  that  may 
affect  the  same  protected  species  and 
associated  marine  ecosystem,  and  the 
likely  individual  and  cumulative  effects 
of  the  proposed  activity.  This 
information  is  necessary  to  ensure  that 
an  applicant's  proposed  activity  is 
designed  in  consideration  of  these 
factors  and  that  the  taking  of  protected 


species  proposed  is  only  that  required  to 
meet  the  objectives  of  the  activity. 
NEPA  also  provides  diat  an  agency  may 
require  an  apphcant  to  submit 
environmental  information  for  use  by 
that  agency  in  complying  with  NEPA 
requirements. 

5.  Develop  a  Straightforward. 
Predictable  Permit  Amendment 
Procedure 

In  the  past,  different  procedures  have 
been  followed  depending  on  the 
circumstances  of  each  "modification" 
request  to  make  changes  in  the  terms  or 
conditions  of  permits;  such  as  extending 
the  time  period  for  which  a  permit  is 
valid,  adding  species  or  increasing 
niunbers  of  protected  species  authorized 
to  be  taken  or  imported,  changing 
scientific  sampling  methods,  and  other 
non-punitive,  administrative  alterations. 
However,  section  104(e)  of  the  MMPA 
discusses  "modification"  of  permits 
only  in  cases  where  violations  of  the 
terms  and  conditions  of  the  permit  have 
occurred,  ot  where  circumstances  have 
changed  due  to  the  promulgation  of 
subsequent  regulations.  Se^on  104(e) 
does  not  suggest  that  permits  can  be 
"modified"  for  non-punitive  reasons 
that  do  not  respond  to  newly 
promulgated  r^ulations. 

During  the  Program  Review,  it  was 
recognized  that  a  straightforward  permit 
amendment  procedure  was  needed  to 
address  non-punitive,  administrative 
alterations  in  permit  terms  and 
conditions.  Under  these  proposed 
regulations,  the  "modification" 
procedure  w^ould  be  limited  to  the  two 
types  of  situations  listed  in  section 
104(e)  of  the  MMPA  (also  see  15  CFR 
part  904).  Pursuant  to  the  authority 
granted  by  section  112(a)  of  the  MMPA 
to  "prescribe  such  regulations  as  are 
necessary  and  appropriate  to  carry  out 
the  purposes  of  (the  MMPA]"  and 
section  10(a)(1)  of  the  ESA  that  "{t]he 
Secretary  may  permit,  imder  such  terms 
and  conditions  as  he  shall  prescribe 
•   •  ',"  NMFS  is  proposing  a  permit 
amendment  procedure  that 
distinguishes  between  major 
amendments  that  would  require  pubhc 
notice  and  comment  equivalent  to  that 
for  a  permit  application,  and  minor 
amendments  that  would  not  require 
public  notice  and  comment. 

This  proposed  mechanism  would 
designate  as  majcH'  amendments  those 
alterations  to  permits  that  involve 
changes  in  permit-specific  conditions 
regarding  (1)  the  numbers  or  species  of 
protected  species  authorized  to  be  taken 
or  importeo,  (2)  changes  in  the  type  or 
level  of  take  that  could  result  in 
increased  jeopardy  to  protected  species 
or  protected  species  populations.  (3)  the 


location  in  which  the  take  is  to  occur  or 
from/to  which  the  import/export  is  to  be 
made,  or  (4)  time  extensions  of  more 
than  12  months.  Essentially,  major 
amendments  would  be  changes  to 
fundamental  permit-spedfic  terms  and 
conditions.  For  permits  under  the 
MMPA.  these  fundamental  terms  and 
conditions  are  listed  in  section  104(b)(2) 
of  the  MMPA.  Just  as  the  MMPA  and 
ESA  require  a  formal  process  of  public 
review  and  comment  for  permit 
applications,  NMFS  is  proposing  that 
major  amendmeDts  also  shiiMild  be 
subject  to  the  same  level  of  formal 
public  review  and  input. 

Minor  amendments  would  be  any 
change  to  a  permit  tibat  is  not  a  major 
amendment  and  would  not  require  a 
formal  opportunity  for  public  review 
and  comment.  NMFS  is  proposing  that 
minor  amendments  involve  only  permit 
changes  that  do  not  altar  the  permit- 
specific  conditions  that  NMFS  considers 
fundamental  elements  of  a  special 
exception  permit  and  which,  for  permits 
under  the  MMPA.  are  listed  in  section 
104(b)(2)  of  the  MMPA. 

Both  major  and  minor  amendments 
would  be  authorized  by  the  AA  only  if 
it  were  determined  that  the  amendment 
is  consistent  with  the  applicable  Acts 
and  ell  appUcable  regulations. 
Amendments  could  either  be  requested 
by  a  permit  holder  or  proposed  by  the 
AA.  As  discussed  previously, 
procedures  similar  to  those  used  for 
processing  permit  applications  would 
apply  to  major  amendments,  including 
public  notice  and  comment,  public 
hearings  where  warranted,  and.  for 
MMPA  permits,  review  by  the  MMC. 
Minor  amendments  requested  by  permit 
holders  could  be  approved  or  denied  by 
the  AA.  However,  for  MMPA  permits, 
the  AA  would  consult  with  the  MMC 
prior  to  approving  or  denying  a  minor 
amendment  in  the  case  of  scientific 
research  and  enhancement  permits. 

Major  amendments  proposed  by  the 
AA  would  also  go  through  a  public 
notice  and  comment  process  similar  to 
that  for  permit  applications,  giving  both 
the  permit  holder  and  the  public  the 
ability  to  request  hearings  and  seek 
judicial  review  of  decisions  to  make  or 
deny  major  amendments.  Minor 
amendments  proposed  by  the  AA  would 
afford  the  permit  holder  the  right  to 
submit  written  objections  and  to  request 
a  hearing.  A  hearing  could  be  held  at  the 
discretion  of  the  AA.  either  with  or 
without  a  request  from  the  permit 
holder. 
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6.  Develop  Reasonable,  Appropriate 
Fees  Charged  for  Permits  and  Permit- 
Related  Activities 

Section  104(g)  of  the  MMPA  directs 
the  Secretary  of  Commerce  (Secretary) 
to  "establish  and  charge  a  reasonable  fee 
for  permits  issued  under  this  section." 
No  further  guidance  as  to  what  is 
"reasonable"  appears  in  the  MMPA  or 
its  legislativ'e  history.  Section  10(a)(1)  of 
the  ESA  states  simply  that  the  Secretary 
may  issue  permits  "luider  such  terms 
and  conditions  as  he  shall  prescribe — ," 
and  a  provision  for  a  "reasonable  fee" 
is  included  in  ESA  regulations  that 

Presently  implement  this  section  of  the 
iw  (50  CFR  222.23(d)(8)).  The  PSA,  in 
section  104,  provides  that  the  Secretary 
shall  permit  special  exception  activities 
"subject  to  such  terms  and  conditions  as 
he  deems  desirable." 

The  fees  that  are  presently  charged  for 
permits  (i.e.,  $25  for  scientific  research 
permits  and  $200  for  public  display 
permits)  have  remained  essentially 
unchanged  for  approximately  20  years. 
Fee  receipts  are  deposited  directly  to  the 
General  Fund  of  the  United  States 
Treasury  and  are  not  used  in  the  direct 
support  of  permit  program 
administration.  NMFS  considered  many 
types  and  amounts  of  permit  fees  to  be 
proposed  in  these  regulations,  including 
fees  linked  to, -for  example,  per  animal 
charges,  fair  market  value,  percentage  of 
gate/attendance  receipts,  type  of  take,  or 
administrative  processing  time.  NMFS 
is  requesting  comments  on  alternative 
methods  for  establishing  reasonable 
permit  fees. 

For  the  purpose  of  soliciting 
comments,  and  as  a  proposed 
reasonable  basis  and  mechanism  for 
assessing  permit  fees,  NMFS  is 
proposing  fees  that,  while  they  would 
not  offset  the  costs  of  permit  program 
administration,  reasonably  reflect  the 
variation  in  the  complexity  involved  for 
reviewing  and  processing  different  types 
of  permit  applications.  In  general,  the 
proposed  fees  are  based  on  the  five 
permit  categories  reflected  in  appendix 
A  to  subpart  D  of  these  proposed 
regulations.  The  categories  of  permits 
and  proposed  fees  roughly  factor  in  the 
degree  of  risk  to  protected  species  and 
the  associated  potential  for  impact  on 
wild  stocks,  and,  as  a  result,  the  relative 
level  of  difficulty  of  administrative 
review  and  processing  associated  with 
that  type  of  permit  application  and  the 
relative  likelihood  that  the  proposed 
activity  would  require  preparation  of  an 
EA  or  EIS. 

These  revised  fees  are  presented  in 
the  form  of  a  modified  "fee  schedule" 
for  scientific  research  and  enhancement 
permits,  with  a  proposed  range  from 


"no  charge"  up  to  $1,000.  Proposed  fees 
for  public  display  permits  would  be 
assessed  dependent  on  the  type  of 
activity  proposed  and  whether  the 
applicant  already  is  a  public  display 
permit  holder  and  would  range  from 
$1,000  to  $2,500.  These  proposed  fees 
would  also  serve  to  inform  applicants  of 
the  most  likely  fees  when  submitting 
their  permit  application.  See  §  216.42 
for  the  permit  issuance  and  permit- 
related  administrative  fees  proposed  in 
these  regulations,  and  appendix  A  to 
subpart  D  of  these  proposed  regulations 
for  related  information. 

Relatively  smaller  fees  are  proposed 
to  be  assessed  for  the  issuance  of  major 
amendments  to  applicants  who  already 
hold  a  public  display  permit.  This 
reflects  the  fact  that  certain  aspects  of 
the  applicant's  qualifications  and 
facility  characteristics  have  already  been 
evaluated,  and  review  of  a  subsequent 
major  amendment  request  generally 
would  merely  involve  updating 
information  supplied  in  the  past.  Thus, 
the  effort  involved  in  reviewing  and 
processing  such  a  major  amendment 
request  is  not  as  great  as  the  effort 
required  to  review  and  process  a  permit 
application  from  a  previously  unknown 
appUcant. 

Permit  administrative  fees  would  also 
be  charged  for  certain  administrative 
activities  associated  with  permits,  such 
as  amendments  and  authorizations  for 
the  transfer  of  animals  between  permit 
holders.  Major  amendments  requested 
by  scientific  research  or  enhancement 

E)ermit  holders  that  involve  increases  in 
evels  of  jeopardy,  risk  of  adverse 
impacts,  or  levels  of  harassment  would 
be  charged  administrative  fees  that 
reflect  me  type  and  level  of  take 
authorized  after  the  amendment  to  the 
permit.  For  example,  if  a  scientific 
research  or  enhancement  permit  that 
initially  authorized  a  take  with  a 
corresponding  permit  issuance  fee  of 
$150  was  amended  to  authorize  a  take 
with  a  corresponding  issuance  fee  of 
$1,000.  the  administrative  fee  charged 
for  the  major  amendment  would  reflect 
the  difference  in  the  relevant  issuance 
fees,  or  $850.  For  a  major  amendment 
requested  by  the  permit  holder  that  does 
not  involve  increased  levels  of  jeopardy, 
risk  of  adverse  impact,  or  levels  of 
harassment,  an  administrative  fee  of 
$100  would  be  charged,  except  for 
certain  pwrmits  involving  only  non- 
intrusive,  non-contact  harassment,  for 
which  $50  would  be  charged.  No 
administrative  fee  would  be  charged  for 
major  amendments  initiated  by  the  AA 
or  for  minor  amendments.  In  proposing 
these  administrative  fees  for  major 
amendments  requested  by  permit 
holders.  NMFS  has  considered  the  (act 


that,  in  many  cases,  the  levels  of 
administrative  processing  involved  for 
major  amendments  will  be  similar  to 
those  required  to  process  a  permit 
application. 

If  NEPA  documentation  were  needed, 
the  AA  might  require  that  the  permit 
applicant  bear  the  cost  of  developing  an 
EA  or  EIS  in  the  form  of  supplemental 
fees  that  would  be  included  in  the 
permit  issuance  fee.  Supplemental  fees 
to  be  either  included  in  the  permit 
issuance  fee  or  assessed  as 
administrative  fees  would  be  also  be 
charged  for  costs  such  as  transportation, 
lodging,  and  per  diem  associated  with 
inspections  of  foreign  facilities,  and  for 
the  costs  associated  with  placing 
observers  on  vessels  engaged  in  a 
permitted  activity,  if  the  AA  or  a 
Regional  Director,  NMFS,  determines 
that  an  observer  is  required. 

Fees  could  be  reduced  or  waived  if 
the  applicant  is  a  Federal  agency  or  if 
the  AA  determined  that  such  a  waiver 
or  reduction  is  in  the  public  interest 
consistent  with  the  policies  and 
objectives  of  the  Acts.  An  example  of 
circumstances  in  which  fees  could  be 
reduced  or  waived  for  a  non-Federal 
applicant  would  be  for  activities  that  the 
AA  has  determined  are  essential  to  the 
enhancement  of  the  sxirvival  or  recovery 
of  a  protected  species  or  stock.  Also  fees 
could  be  reduced  for  activities  involving 
salmon  or  sturgeon  species  listed  as 
endangered  or  threatened  taking  into 
consideration  the  life  stage  affected  (e.g., 
smolts).  the  type  of  take  or  otherwise 
prohibited  activity  involved,  and  the 
related  risk  or  impact  on  stocks. 

7.  Provide  for  a  Smooth  Transition  From 
the  Current  Regulatory  Scheme  to  the 
Proposed  Regulatory  Scheme 

These  regulations,  as  proposed,  would 
alter  the  administration  of  the  permit 
program.  Consequently,  NMFS  is 
proposing  a  number  of  actions  to  ease 
the  transition  to  the  new  system.  This 
transition  scheme  is  proposed  in 
§  216.43.  The  transition  process  would 
differ  depending  on  the  type  of  permit 
involved  and  on  whether  the  affected 
entity  is  a  facility  or  an  individual.  The 
effective  date  of  final  regulations  will  be 
30  days  after  the  date  the  final  rule  is 
published  in  the  Federal  Register.  This 
date  is  referenced  in  brackets  in  the 
proposed  regiilations  as  "[the  effective 
date  of  the  final  ruiel"  On  the  effective 
date  of  the  final  rule,  the  c\irrent  general 
permit  conditions  would  be  replaced  by 
the  revised  general  permit  terms  and 
conditions  proposed  in  these 
regulations.  The  1-year  to  18-month 
transition  periods  for  permit  adjustment 
or  application  submission  are  provided 
to  ease  the  administrative  bxirden  of  the 
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transition  on  both  holders  of  permits  or 
otber  authorizing  documents  and 
NMFS. 

«.  Public  Display/Facilities.  NMFS  is 
progosing  that,  within  1  year  of  the 
effective  date  of  the  final  rule,  NMFS 
would  adjust  all  public  display  permits 
previously  issued  before  the  effective 
date  of  the  final  rule  and  associated 
with  facilities  for  purposes  of  public 
display  to  reflect  the  status  quo  for  the 
species  and  numbers  of  marine 
mammals  held  at  that  facility  as  of  the 
effective  date  of  the  final  rule. 

NMFS  is  proposing  that,  within  18 
months  of  the  effective  date  of  the  final 
rule,  public  display  permits  that  were 
issued  before  the  effective  date  of  the 
final  rule  and  associated  with  a  multiple 
facility  aggregation,  or  that  are 
otherwise  not  facility-specific,  would 
also  be  adjusted.  These  permits  would 
become  separate  permits  specific  to 
each  individual  facility.  These  separate 
permits  would  reflect  each  facility's 
status  quo.  and  each  separate  permit 
would  provide  a  reasonable  allowance 
for  the  transfer  of  marine  mammals 
between  the  separate  facilities 
comprising  multiple  facility 
aggregations.  Until  the  facility-specific 
permit  transition  is  completed  for  any 
particular  multiple  facility  aggregation, 
inter-facility  transfers  among  the 
component  facilities  could  continue 
without  additional  NMFS  authorization. 

NMFS  would  notify  fecilities  that  are 
holding  marine  mammals  for  public 
display,  but  that  have  not  been  issued 
public  display  permits,  that  they  need  a 
permit  to  continue  holding  marine 
mammals  for  public  display  purposes. 
Within  6  months  of  this  notificatioti,  but 
not  more  than  1  year  from  the  effective 
date  of  the  final  rule,  these  facihties 
would  be  required  to  submit  a  complete 
permit  appUcation.  If.  after  going 
through  the  normal  permit  process,  the 
facility  meets  the  criteria  proposed  in 
these  regulations,  a  public  display 
permit  would  be  issued.  If  the  facihty 
could  not  meet  the  criteria,  NMFS 
would  work  with  that  facility  and  other 
permit  holders  to  relocate  the  marine 
mammals  to  permitted  facilities. 

b.  Public  display/individuals.  NMFS 
is  proposing  to  notify  individuals  who 
currently  hold  marine  mammals  for 
purposes  of  public  display,  either  under 
permit  or  other  authorizing  documents, 
that  within  1  year  of  the  effective  date 
of  the  final  rule,  they  would  be  required 
to  arrange,  either  with  the  facility  where 
the  marine  mammals  are  currently  held 
or  with  another  facility,  to  have  those 
marine  mammals  brought  under  the 
authority  of  that  facility's  permit. 

c.  Scientific  research/facilities  or 
individuals.  Scientific  research  permits 


issued  before  the  effective  date  of  the 
final  rule  involving  marine  mammals 
would  not  be  greatly  affected  by  these 
proposed  regulations,  except  that,  on 
the  effective  date  of  the  final  rule,  the 
general  permit  terms  and  conditions  of 
these  proposed  regulations  would 
supersede  the  existing  general 
conditions.  Within  1  year  from  the 
effective  date  of  the  final  rule,  the 
reporting  requirements  of  the  proposed 
regulations  would  apply  to  all  scientific 
research  permits  involving  marine 
mammals.  Within  1  year  of  the  effective 
date  of  the  final  rule,  scientific  research 
permits  issued  before  the  effective  date 
of  the  final  rule  that  authorize  research 
on  captive  marine  mammals  in  a  facility 
other  than  a  public  display  facility 
would  be  adjusted  once,  to  reflect  the 
status  quo  at  that  facihty.  Any  intrusive 
research  being  conducted  under 
authority  of  a  public  display  permit  on 
the  effective  date  of  the  final  rule  would 
be  allowed  to  continue  for  up  to  1  year 
from  the  effective  date  of  the  final  rule; 
but  must  then  be  authorized  under  a 
separate  scientific  research  permit.  Any 
intrusive  research  begun  after  the 
effective  date  of  the  final  rule,  either  at 
a  public  display  facility  or  elsewhere, 
would  be  required  to  be  specifically 
authorized  under  a  scientific  research 
permit. 

Scientific  research  permits  issued 
before  the  effective  date  of  the  final  rule 
that  authorize  research  on  protected 
species  other  than  marine  mammals 
(e.g.,  endangered  or  threatened  species 
of  marine  and  anadromous  fish  or 
marine  reptiles)  will  not  be  affected  by 
these  regulations. 

8.  Establish  a  Process  Through  Which 
Beached  and  Stranded  Marine  Mammals 
Taken  for  Rehabilitation  May  Be  Used 
for  Purposes  of  Public  Display, 
Scientific  Research,  or  Enhancement 
After  Rehabilitation 

Section  109(h)  of  the  MMPA  allows 
Federal,  State  or  local  officials,  or 
persons  designated  by  the  AA  through 
a  section  112(c)  agreement,  to  take 
marine  mammals  for  the  protection  or 
welfare  of  the  mammal.  Pursuant  to  this 
statutory  authority,  beached  and 
stranded  marine  mammals  are  recovered 
and  rehabilitated.  During  and  after 
rehabilitation,  some  of  these  marine 
mammals  have  been  pubUcIy  displayed 
or  involved  in  scientific  research  or  an 
enhancement  activity.  On  November  4, 
1992,  the  Marine  Mammal  Health  and 
Stranding  Response  Act  (MMHSRA) 
was  enacted  (Pub.  L  102-587).  which 
amended  the  MMPA  to  require  that  by 
November  4, 1994.  NMFS.  in 
consultation  with  the  Secretary  of  the 
Interior,  the  MMC.  and  others,  develop 


and  implement  objective  criteria  to 
determine  at  what  point  a  marine 
mammal  undergoing  rehabilitation  is 
returnable  to  the  wild.  Until  this  process 
occurs.  NMFS  is  proposing  both  a  basic 
regulatory  framework  within  which 
such  releasibility  decisions  would  be 
made  and  the  requirements  that  would 
apply  for  the  use  of  rehabilitated 
beached  and  stranded  marine  mammals 
for  public  display,  scientific  research,  or 
enhancement  purposes.  These 
requirements  include  that  such 
activities  would  first  have  to  be 
specifically  authorized  by  NMFS,  and 
that  they  be  conducted  in  accordance 
with  the  public  display,  scientific 
research,  or  enhancement  provisions  of 
these  regulations. 

Section  109(h)(3)  of  the  MMPA 
requires  that  steps  be  taken  to  return 
marine  mammals  taken  under  section 
109  to  their  natural  habitat,  where 
feasible.  Consistent  with  section 
109(h)(3),  the  proposed  regulations 
would  require  the  release  of  the 
rehabilitated  marine  mammals  to  the 
wild,  if  feasible.  Under  these  proposed 
regulations,  release  is  considered  to  be 
feasible  if:  (1)  The  release  of  the  marine 
mammal  to  the  wild  is  Hkely  to  be 
successful;  and  (2)  the  marine  mammal 
to  be  released  is  determined  by  the  AA 
not  to  be  a  suitable  substitute  for  a 
marine  mammal  of  the  same  species  and 
characteristics  for  which  a  permit  has 
been  issued  for  capture  from  the  wild  or 
for  acquisition  from  captive  stock.  These 
requirements  would  be  used  on  an 
interim  basis  to  be  revised  consistent 
with,  and  may  be  used  as  a  starting 
point  for,  the  objective  criteria  required 
by  the  MMHSRA  for  determining  when 
rehabilitated  marine  mammals  are 
returnable  to  the  wild. 

NMFS  is  proposing  various  provisions 
to  ensure  marine  mammals  are  released, 
if  feasible,  and  to  prevent  a  situation 
where  a  marine  mammal  being 
rehabilitated  remains  in  captivity  in  an 
indeterminate  status  for  an  extended 
period  of  time.  For  example,  NMFS  is 
proposing  that  a  marine  mammal  be 
released  within  6  months,  imless  the 
attending  veterinarian  has  determined 
that  the  release  to  the  wild  is  not  Ukely 
to  be  successful  or  that  additional  time 
is  needed  to  make  a  releasability 
determination.  If  the  attending 
veterinarian  makes  such  a 
determination,  the  Regional  Director 
could  either  concur  with  that 
determination  not  to  release  the  marine 
mammal  to  the  wild  or  require  the 
marine  mammal's  release  after  an 
independent  assessment  of  the 
feasibility  of  release  by  the  Regional 
Director  or  his  or  her  agents. 
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In  no  case  would  a  marine  mammal 
be  held  for  more  than  2  years  without 
a  final  detenninaticn  as  to  releasability. 
Within  30  days  of  a  determination  that 
the  release  of  the  marine  mammal  is  not 
likely  to  be  successful,  the  holder  would 
be  required  to  request  authorization  to 
retain  or  transfer  custody  of  the  marine 
mammal,  or  carry  out  other  disposition. 
For  example,  such  marine  mammals 
would  have  to  be  held  umder  an 
existing,  amended,  or  newly  issued 
special  exception  permit  if  they  were  to 
be  used  for  purposes  of  pubtic  display, 
scientific  research,  or  enhancement. 
Consequently,  under  such 
circumstances,  the  bolder  of  the  marine 
mammal  may  need  to  apply  for  a  special 
exception  permit  or  request  a  major 
amendment  to  an  existing  permit,  or  to 
transfer  custody  to  an  acceptable  permit 
holder.  First  consideration  would  be 
given  to  retention  of  the  marine 
mammal  by  the  fiacility  that  bore  the 
cost  of  rehabilitation.  Additionally, 
provisions  are  inchided  in  the  {voposed 
regulations  allowing  for  the  retmtion  or 
transfer  of  custody  of  such  rehabihtated 
marine  mainmaJs  pending  the 
processing  of  such  permit  applications 
or  requests  for  major  amenoments,  if 
necessary. 

In  the  past,  for  ptirposes  of  public 
display,  scientific  research,  or 
enhancement,  NMFS  has  authorized 
retention  or  transfer  of  some  marine 
mammals  originally  taken  for 
rehabilitation  under  section  109(h)  of 
the  MMPA  by  issuing  Letters  of 
Agreement.  The  process  for  revievdng 
requests  for  such  Letters  of  Agreement 
has  been  less  structured  than  the 
process  for  reviewing  applications  for 
public  display  permits.  One  of  the 
reasons  for  issuing  Letters  of  Agreement 
to  authorize  the  holding  of  rehabilitated 
non-releasable  marine  mammals  has 
been  to  minimize  the  burden  borne  by 
rehabihtation  facilitiee.  There  are 
significant  costs  involved  in  the 
maintenance  of  animals  after  they  have 
been  rehabilitated  pending  approval  of 
a  permit  apphcation.  However,  to  make 
treatment  of  these  situations  more 
consistent  with  the  treatment  of  other 
situations  under  the  MMPA,  during  the 
last  few  years  NMFS  has  been  requiring 
that  any  facility  receiving  marine 
mammals  for  the  first  time  must  have  a 
permit,  even  if  the  marine  mammals 
were  ori.ginaily  removed  from  the  wild 
for  rehabihtation  under  section  109(h) 
of  the  MMPA.  The  proposed  regulatimn 
include  a  specific  procedure  for 
accomplishing  the  tmsiticn  from  the 
status  of  a  beached  or  stranded  marine 
mammal  tiken  under  section  109  of  the 
MMPA  for  rehabthtatioo  to  the  status  of 


a  marine  mammal  taken  under  section 
104  for  purposes  of  public  display, 
scientific  research,  or  enhaocement. 

n.  Public  Display  Goals 

1.  Define  the  Term  "Public  Display" 

Many  issues  were  considered  during 
the  Program  Review  in  formulating  the 
definition  of  "public  display."  The 
MMPA  imposes  a  general  moratorium 
on  taking  or  importing  marine 
mammals,  except  in  limited  and  specific 
situations.  One  exception  is  for  public 
display  purposes.  However,  the  term 
"public  display"  is  not  defined  in  the 
MMPA  or  in  existing  regulations.  One  of 
the  major  issues  considered  was 
whether  pi^lic  display  includes 
activities  in  the  wild,  such  as  marine 
mammal  observation,  feeding  or 
swimming  with  marine  mammals, 
documoitary  or  other  film-making,  or 
photography  for  educational/ 
conservation  purposes. 

The  statutory  language  and  legislative 
history  of  the  MMPA  make  it  clear  that 
public  display  activities  were 
understood  and  intended  by  Congress  to 
be  conducted  only  in  captive  settings. 
For  instance,  the  public  display  p>ermit 
provisions  of  section  104(cK2),  most 
recently  amended  in  1988.  discuss 
public  display  activities  only  in  temu  of 
activities  at  land-based  facilities. 

The  reasons  for  limiting  public 
display  activities  to  captive  settings 
were  discussed  and  consideced  during 
the  course  of  processing  one  ap]^icHtion 
requesting  a  public  display  permit  to 
conduct  marine  mammal  feeding 
activities  in  the  wild;  the  permit  was 
ultimately  denied  after  extensive 
comments  from  the  public  and  sdentific 
community.  It  was  determined  that 
terms  and  conditions  that  can  be 
applied  to  pubUc  display  activities  in 
captive  settings  cannot  readily  be 
applied  to  activities  conducted  in  the 
wild.  For  instance,  while  captive 
maintenance  of  marine  mammals  can  be 
required  to  meet  NMFS,  APHIS,  or  other 
regulatory  standards,  such  standards  are 
written  for,  and  do  not  apply  outside  of, 
captive  settings.  Further,  because  wild 
animals  are  unpredictable,  activities 
conducted  in  the  wild  that  depend  on 
the  ability  to  attract  or  closely  approach 
marine  mammals  for  success  or 
profitability  could  result  in  unnecessary 
harassment  or  injury  to  wild  marine 
mammals.  Wild  marine  mammals  that 
could  be  habituated  toward  careful 
persons  opwating  under  a  pt^lic 
display  permit  could  not  be  prevented, 
regardless  of  any  protecti\'e  terms  or 
conditions  inchided  In  any  permit,  from 
approaching  other,  perhaps  less  caieM, 
persrau.  This  bicreasee  the  risk  of 


harassment,  injury  and  death  of  marine 
mammals  in  the  wild.  Interaction  in  the 
wild  between  marine  mammals  and 
qualified  and  experienced  personnel 
conducting  bona  fide  scientific  research 
or  enhancement  activities  under  a 
section  104  permit  is  provided  for  under 
the  MMPA.  Attempts  to  authorize 
activities  involving  the  Interaction  of 
wild  marine  mammals  and  the  general 
public,  where  such  activities  are  likely 
to  result  in  substantial  risk  of  adverse 
Impact  to  a  species,  stock,  or  individual 
protected  species,  no  matter  how 
carefully  or  responsibly  attempted, 
poses  tmacceptable  risks  to  animals  and 
the  public. 

Consideration  of  all  the  information 
gained  in  processing  and  rejecting  the 
permit  application  to  conduct  public 
display  activities  in  the  wild,  along  with 
review  of  the  language  of  the  MMPA 
and  its  legislative  history,  have  led 
NMFS  to  the  conclusion  that 
observation  or  direct  interaction  by  the 
public  with  marine  mammals  in  their 
natural  habitat  does  not  fall  within  the 
intended  meaning  of  pubhc  display  in 
the  MMPA.  Therefore,  public  display 
permits  authorizing  such  activities 
cannot  be  issued  under  the  MMPA. 
Observation/whale  watching,  film- 
making, feeding,  swimming  and  other 
activities  conducted  in  the  wild  must  be 
conducted  in  a  manner  so  as  not  to  take 
(e.g.,  harass]  marine  mammals.  NMFS 
published  a  notice  reflecting  this  pohcy 
not  to  accept  or  consider  appUcations  to 
conduct  public  display  activities  in  the 
wild  because  such  activities  are  not 
encompassed  in  the  term  "public 
display"  as  it  is  used  in  the  MMPA  (55 
FR  35336,  August  29, 1990). 

In  a  related  matter,  NMFS  in  1991 
amended  the  regulatory  definition  of 
take  to  clarify  that  feeding  marine 
mammals  in  the  wild  is  a  form  of  take. 
That  action  was  challenged  by  a 
commercial  dolphin  fiaeding  cruise 
operator,  and  on  October  29, 1992,  the 
Federal  District  Court  for  the  Southern 
District  of  Texas  in  Strong  v.  United 
States  (Civil  Action  No.  C-91-083), 
enjoined  N'MFS  from  appl3ring  that 
definition  of  "take"  as  it  relates  to 
dolphins.  The  court  also  enjoined 
NMFS  from  enforcing  the  poUcv  against 
considering  applications  for  puoUc 
display  permits  authorizing  activities 
conducted  in  the  wild,  discussed  above, 
on  the  grounds  that  the  pobcy  was 
actiially  a  regulation  that  had  not  been 
subject  to  public  notice-and-comment 
rulemaking  under  the  Administrative 
Procedure  Act  (APA).  While  NMFS  is 
appealing  the  courts  ruling,  these 
proposed  regulatitnui.  most  specifically 
the  proposed  definition  of  the  term 
"puo&c  display,"  would  address  that 
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oourts  concerns  about  adopting  agency 
policy  without  complying  with  the 
APA. 

A  second  major  issue  NMFS 
considered  when  defining  public 
display  was  whether  the  definition 
includes  interactive  programs  and 
activities  conducted  in  captive  settings, 
such  as  i>etting.  "swim-with,"  or  feeding 
programs.  After  careful  review,  NMFS 
believes  that  many  of  these  interactive 
programs  can  be  conducted  consistent 
vrith  the  MMPA's  guidance  on  public 
display.  In  an  effort  to  assess  the 
compatibihty  between  public  display 
and  swim-with  interactive  programs, 
.  four  facilities  are  currently  authorized  to 
conduct  "swim-with-the-dolphin" 
programs  on  an  experimental  basis. 
Whether  NMFS  will  authorize  the 
continued  conduct  of  these  or 
additional  swim-with  interactive 
programs  will  depend  on  the  review  of 
these  experimental  programs. 
Regardless,  interactive  activities,  by 
their  nature,  involve  a  considerable  risk 
of  conveying  attitudes  and  values  to  the 
participating  public  that  are 
inconsistent  with  the  goal  of  protecting 
and  improving  public  understanding  of 
wild  marine  mammals  and  the  marine 
ecosystem.  Certain  interactive  programs 
could  also  involve  an  increased  risk  to 
the  health  and  welfare  of  the 
participating  marine  mammals. 
Consequently,  such  programs  would  be 
evaluated  on  a  case-by-case  basis.  If 
found  acceptable,  they  would  have  to  be 
specifically  authorized  in  the  permit. 

As  a  result  of  the  assessment  of  issues 
associated  with  public  display, 
definitions  of  "pubfic  display"  and 
"interactive  program"  are  proposed  at 
§216.3. 

The  permit  holder's  staff  referred  to  in 
the  definition  of  "interactive  program" 
includes  persons  contracted  to,  or 
volunteers  supervised  by,  the  permit 
holder,  where  such  contractors  or 
voluiUeers  are  necessary  for  the 
performance  of  the  animal  and  facility 
support  functions  noted  in  the 
definition.  NMFS  recommends  that,  if  a 
permit  holder  or  other  person  is 
uncertain  as  to  whether  a  proposed 
activity  falls  within  this  definition,  they 
should  check  first  with  NMFS. 

2.  Clarify  That  Captive  Holding  Is  a 
Form  of  Take  Under  the  MMPA 

Reexamination  of  the  language  of  the 
MMPA,  its  legislative  history,  and  the 
existing  regulatory  definition  of  fake 
during  the  Program  Review  has  led 
NMFS  to  the  conclusion  that  holding  a 
marine  mammal  captive  is,  in  itself,  a 
take  under  the  MMPA.  This  take  of  a 
marine  mammal  occurs  regardless  of 
whether  such  captive  holding  is  directly 


associated  with  and  immediately 
preceded  by  a  capture  of  the  marine 
mammal  from  the  wild  (also  see  the 
discussion  regarding  capUve-bom 
marine  mammals  in  n.6.  of  this 
preamble).  As  a  result,  captive 
maintenance  needs  to  be  permitted  for 
the  purpose  of  pubUc  display,  scientific 
research,  or  enhancement  under  section 
104  of  the  MMPA. 

Section  3(12)  of  the  MMPA  states  that 
"take"  means  to  harass,  hunt,  capture, 
or  kill,  or  attempt  to  harass,  hunt, 
capture,  or  kill  any  marine  mammal. 
NMFS'  existing  regulatory  definition  of 
"take,"  found  at  50  CFR  215.3,  Usts 
some  of  the  activities  that  constitute  a 
take: 

Take  means  to  harass,  hunt,  capture, 
collect,  or  kill,  or  attempt  to  harass,  hunt, 
capture,  collect,  or  kill,  any  marine  mammal. 
This  includes,  without  limitation,  any  of  the 
following:  The  collection  of  dead  animals,  or 
parts  thereof;  the  restraint  or  detention  of  a 
marine  mammal,  no  matter  how  temporary; 
tagging  a  marine  mammnl;  the  negligent  or 
intentional  operation  of  an  aircraft  or  vessel. 
or  the  doing  of  any  other  negligent  or 
intentional  act  which  results  in  disturbing  or 
molesting  a  marine  mammal;  and  feeding  or 
attempting  to  feed  a  marine  mammal  in  the 
wild. 

NMFS'  regulatory  definition  of  take 
has  included  the  concepts  of  restraint  or 
detention  of  marine  mammals,  no 
matter  how  brief  or  long  the  diuation, 
since  December  21, 1972  (37  FR  28177). 
In  1981,  Congress  expressly  reviewed 
and  approved  NMFS'  present  regulatory 
definition  of  take  that  prohibits  restraint 
or  detention  of  miarine  mammals,  or  the 
doing  of  any  other  intentional  or 
negligent  act  that  results  in  harassment. 
The  Supreme  Court  has  foimd 
persuasive  evidence  of  Congressional 
approval  of  an  agency  interpretation  of 
statutory  language,  where  Congress 
subsequently  reviews  the  agency's 
interpretation  and  does  not  overturn  it 
(Young  V.  Community  Nutrition  Inst, 
476  U.S.  974.  983  (1986)).  Holding  a 
marine  mammal  in  captivity  is  a  take 
via  restraint  or  detention,  and  thus  must 
be  authorized  by  a  section  104  permit. 
Other  interpretations  in  this  regard 
cannot  be  reconciled  with  the  text  of  the 
MMPA  or  of  the  intent  of  Congress  as 
expressed  in  the  statute's  legislative 
history. 

While  taking  a  marine  mammal  by 
capture  may  be  limited  to  only  the 
initial  act  of  removing  the  marine 
mammal  from  the  wild,  the  existing 
regulatory  definition  of  take  also 
encompasses  the  activities  of  "restraint 
or  detention,"  which  include  prolonged 
holding  of  the  marine  mammal.  Holding 
a  marine  meunmal  captive  is  a  take  by 
restraint  or  detention  that  may  be,  but 


is  not  necessarily,  related  to  the  capture 
of  a  marine  mammal  from  the  wild;  and 
is  prohibited  under  sections  3, 101,  and 
102  of  the  MMPA  and  the  existing 
definition  of  take  at  50  CFR  216.3.  For 
the  piuposes  of  public  display, 
scientific  research,  and  enhancement, 
such  a  take  may  be  authorized  only  by 
a  permit  under  section  104  of  the 
MMPA. 

In  addidon  to  providing  the  basis  for 
consistent  and  predictable  decision- 
making, the  most  immediate 
consequence  of  this  determination  is 
that  the  captive  holding  of  all  marine 
mammals  presently  being  held  for 
purposes  of  pubfic  display,  scientific 
research,  or  enhancement  would  be 
required  to  be  authorized  by  a  permit 
imder  section  104  of  the  MMPA.  Most 
facihties  holding  marine  mammals  for 
purposes  of  public  display  have  been 
issued  a  pubUc  display  permit  at  some 
time  in  the  last  20  years.  However,  as  it 
concerns  these  and  other  facihties, 
NMFS  has  used  instruments  besides 
section  104  permits  during  this  period 
to  authorize  captive  holding  and  routine 
inter-facility  transfers.  These  letters, 
agreements,  or  other  authorizing 
documents  have  primarily  been  based 
upon  the  general  provisions  of  section 
112(c)  of  the  MMPA.  However,  after 
analysis,  NMFS  believes  that  the  use  of 
section  112(c)  alone  as  a  statutory  basis 
for  authorizing  captive  holding, 
transport/transfer,  purchase  or  sale 
activities,  or  other  disposition  of  marine 
mammals  for  purposes  of  public 
display,  scientific  research,  or         , 
enhancement  may  not  give  appropriate 
consideration  to  the  requirements  of 
sections  102  and  104  of  the  MMPA.  For 
this  reason.  Letters  of  Agreement  would 
no  longer  be  used  as  a  basis  for 
authorizing  a  facility  to  hold  a  marine 
mammal.  All  authorizations  for 
transport/transfer,  purchase  or  sale 
activities,  or  other  disposition  of  marine 
mammals  would  be  consistent  with  and 
linked  to  a  permit. 

In  this  regard,  for  an  applicant  (non- 
permit  holder)  who  wishes  to  import  or 
capture  a  marine  mammal  from  the  wild 
and  subsequently  maintain  it  in 
captivity  for  public  display,  scientific 
research,  or  enhancement  purposes,  a 
single  section  104  permit  could  be 
issued  that  would  authorize  ail  of  the 
taking  activities  to  be  conducted  by  the 
appUcant  in  the  terms  and  conditions  of 
the  permit.  For  an  applicant  that  seeks 
to  simply  hold  a  marine  mamma! 
captive  for  public  display,  scientific 
research,  or  enhancement  purposes,  but 
would  not  need  to  import  or  capture  the 
marine  mammal  fi-om  the  wild  (i.e., 
would  obtain  the  marine  mammal  fi-om 
captive  stock),  a  section  104  permit 
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could  be  issued  to  an  applicant  solely  to 
authorize  the  taking  of  the  marine 
mammal  by  captive  holding.  For  permit 
holders  that  wish  to  import  or  capture 
marine  mammals  in  the  wild  in  addition 
to  marine  maounals  already  held  under 
an  existing  permit,  a  ma)or  amendment 
could  be  is^jed  for  the  import  or 
capture  activity  and  to.  as  necessary. 
authorize  their  subsequent  captive 
maintenance  (ue..  if  the  existing  permit 
does  not  already  authorize  sufficient 
species  and  numbers  of  marine 
mammals  to  mcompass  the  additional 
animals  to  be  imported  or  captured). 

3.  Delineate  the  Scope  of  NMFS* 
Jurisdiction  and  Authority  Under  the 
MMPA  for  the  Captive  Maintenance  of 
Marine  Mammals;  and  Explain  How  the 
MMPA  and  the  Animal  Welfare  Act 
tAWA)  Apply  to  Captive  Maintenance 

Section  104(bM2)  of  the  MMPA  direcU 
NMFS  to  specify  in  the  terms  and 
conditions  of  a  permit  the  number  and 
species  of  marine  mammals,  the 
location  and  manner  in  which  th^  may 
be  taken,  and  the  period  during  which 
the  permit  is  valia  Further,  section 
104(c)(1)  directs  NMFS  to  specify 
requirements  for  the  methods  of 
capture,  supervision,  care,  and 
transportation  that  must  be  observed 
while  conducting  activities  authorized 
by  the  permit  The  MMPA  thus  provides 
NMFS  with  dear  and  iiuiependent 
Jurisdiction  and  responsibihty  for 
establishing  caie  and  maintenance 
standards  for  captive  marine  mammals. 
Concurrently,  the  terms  of  the  AW  A 
apply  to  captive  maintenance  of  marine 
mammals. 

Following  enactment  of  the  MMPA  in 
1972.  as  required  by  section  104(c).  each 
permit  issued  by  NMFS  for  public 
display  purposes  included  detailed 
terms  and  conditions  regarding  the 
captive  care,  supervision,  and 
transportation  of  marine  mammals. 
Seven  years  later,  in  1979,  after 
interagency  consultation  with  NMFS, 
FWS.  and  the  MMC.  APHIS 
promulgated  standards  ui>der  the  AWA 
for  the  care  and  maintenance  of  captive 
marine  mammals.  At  that  time,  in  the 
interest  of  avoiding  duplication  in 
regulation  or  enforcement.  NMFS  both 
modified  all  permits  to  incorporate 
these  new  care  and  maintenance 
standards  and  entered  into  a  formal 
interagency  agreement  with  FWS  and 
APHIS  concerning  respective  functions, 
responsibilities,  and  authorities  among 
NMFS,  APHIS,  and  the  FWS. 

Since  1979.  NMFS  has  discharged  its 
statutory  duty  under  the  MMPA  by 
Incorporating  the  basic  standards 
promulgated  by  APHIS  as  terms  and 
conditions  of  special  exception  permits 


involving  captive  marine  monmal  care, 
supervisicm,  or  transport  During  this 
period,  issuee  hove  arisen  and  incidents 
have  occurred  hivohring  the  care, 
maintenanc*.  or  transport  of  captive 
marine  mammals.  Both  the  Independent 
jurisdictian  provided  NMFS  and  FWS 
under  the  \O^A  and  the  interagency 
agreement  beTweoi  these  agawies  have 
proven  important  in  addressing  these 
issues  and  raaohrlng  a  noBiber  of  thaae 
incidents.  Also,  during  the  course  of  the 
Permit  Program  Review,  a  number  of 
concerns  were  Fused  by  ammal  welfare 
groups,  conservation  organizatiaDS,  the 
MMC,  and  NMFS  regarding  the 
adequacy  of  the  present  AW  A/ APHIS 
care  and  maintenance  standards  for 
marine  manunals  and  the  adequacy  of 
APHIS  enforcement  of  these  standards. 
NMFS,  the  MMC  and  FWS  plan  to  work 
with  APHIS  to  address  the  problem 
areas  identified  and  to  revise  the  marine 
mamm^  cafitive  maintenance  standards 
as  necessary. 
Until  these  standards  are  revised,  and 

pursuant  to  the  existing  Agreement 
among  NMFS.  APHIS,  and  FWS,  the 
current  AWA> APHIS  standards  are 
referenced  in  these  proposed  regulations 
(see  S  218.37y.  A  violation  of  the  AWA/ 
APHIS  standards,  therefore,  would  also 
be  considered  a  violatioa  of  the  MMPA 
permit.  In  additkm.  NMFS  may  exerdae 
its  independent  statutory  duty 
concerning  marine  mammals  to 
supplement  APHIS'S  captive 
maintenance  standards,  if  NMFS  finds 
such  action  neceasary. 

4.  EstabUsh  a  System  of  Fadlity-Spedfic 
Periodically  Renewed  Permits  for 
Purposes  of  Public  Display  Which  Can 
Be  Implemented  Fairly  and  Consistentty 
(Also  See  L3.  of  This  Preamble) 

In  the  past.  NMFS  has  not  required  all 
fadlities  or  persons  to  comply  with  the 
same  requirements  and  standards.  Some 
fecilities  and  persons  have  been 
required  to  comply  with  certain 
administrative  requirements  prior  to 
conducting  an  activity,  while  others 
have  conducted  the  same  type  of 
activity  without  having  to  comply  with 
similar  requirements.  Part  of  the 
inconsistency  resulted  from  the  lack  of 
a  regulatory  definition  to  determine 
what  constitutes  a  "facility."  The 
sometimes  disparate  treatment  of 
separate  facilities  also  has  been  due.  in 
part,  to  single  corporate  ownership  or . 
other  affiliation  of  multiple  faciUties. 
For  example,  transfers  of  marine 
mammals  between  separately  owned 
facilities  have  required  explidt  prior 
authorization  from  NMFS  before 
proceeding,  while  transfers  of  marine 
mammals  between  facilities  owned  by 
the  same  entity  have  proceeded  with  no 


prior  authorization.  Consequently. 
NMFS  frequently  has  been  unabb  to 
monitor  the  transport  or  location  of 
marine  mammals. 

This  situation  caused  NMFS  to 
reexamine  its  policies  ^o  search  for 
mechanisme  with  which  to  ensure  equal 
treatment  for  all  fadlities,  regardless  of 
ownership,  and  to  Improve 
administrative  effidency  and 
information  flow  between  NMFS  and 
the  fadHties.  The  propoaed  regulations 
describe  a  single  set  erf  requirements 
that  would  be  appticable  to  all  ladUties 
and  persons.  This  is  done  in  large  part 
through  a  proposed  new  definition  of 
the  term  "fadlity.'*  inchided  at  §  216.3. 

This  definitioo  ot  fadlifty  refers  to 
enclosures  not  necessaxlly  located  on  a 
contiguous  parcel  of  land  but  grouped 
nearby;  for  examf>le.  separata  "sat^hte" 
enclosures  Cor  medical  or  other 
purposes.  Seaoonal  travriing  fiadbties, 
such  as  temporary  exhibits  that  oae  one 
fedlity  for  traveling  and  another  for 
"permanent  oS-aeeson"  care  ef  marine 
mammals,  would  be  considered  two 
separate  fadlities,  unless  the  same 
"traveling"  fadlity  is  used  durixtg  tlw 
"off-season"  aa  a  serai-pacmaDent 
exhilHt. 

The  proposed  regulations  have  been 
developed  with  the  idea  that  the 
ownership  of  one  or  multiple  fadlitiea 
is  irrelevant  to  the  question  oi  whether 
each  must  be  oennkted.  and  is 
farelevant  to  the  manner  in  which  they 
are  treated  by  the  regulations.  Under  the 
definition  of  fadhty,  NMFS  would 
require  that  each  separata  facility, 
regardless  of  size,  amliation.  or 
corporate  structural  comply  with  the 
requirements  and  standards  of  the 
regulations.  Each  one  of  multiple 
facilities  under  sin^  corporate 
ownership  or  managemoit  would  be 
subject  individually  to  the  same 
requirements  as  bdlities  owned  by 
different  entities.  For  example,  each 
separate  fadlity  would  be  required  to 
hold  a  permit,  and  transfers  of  marine 
mammals  among  all  facilities  would 
require  prior  authorization.  This 
uniform  application  of  the  regulations  is 
necessary'  to  ensure  that  all  permits  and 
conditions,  requirements  and  privileges, 
are  administered  consistently,  and 
would  allow  NMFS  to  monitor  all 
transfers  and  fadhty-spedfic  activities 
and  maintain  accurate  data  concerning 
them,  neither  of  which  has  been 
possible  to  date. 

NMFS  policy  has  been  to  limit  the 
valid  period  of  sdentiik:  research 
permits  to  a  maximum  of  5  years. 
Sdentific  research  involving  a  period 
greater  than  5  yeare  generally  required 
a  new  permit  to  be  obtained,  even  if  all 
other  aspects  of  die  research  activity 
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remained  unchanged.  At  the  same  time, 
in  pennits  issued  for  the  purpose  of 
public  display,  NMFS  has  consistently 
identified  the  vahd  period  for 
importation  or  certain  types  of  taking 
and  related  activities,  including 
captures  from  the  wild  or  acquisition  of 
marine  mammals  from  captive  stock. 
These  vahd  periods  have  usually  been 
identified  as  a  few  years,  with  NMFS 
generally  adhering  to  a  policy  limiting 
extensions  of  these  vahd  periods  to  no 
more  than  5  years.  However,  these  same 
public  display  permits  have  not 
expUdtly  identified  a  vahd  period  for 
the  subsequent  captive  holding  of  these 
marine  mammals.  At  most,  public 
display  permits  have  included  a 
statement  that  the  terms  and  conditions 
of  the  permit  apply  as  long  as  the 
marine  mammals  are  held  captive. 
Under  these  circumstances,  an 
indefinite  valid  period  for  the  captive 
holding  of  marine  mammals  under  the 
permit  has  been  imphed. 

Section  104(b)  requires,  among  other 
things,  that  any  special  exception 
permit  specify  the  i>eriod  during  which 
tha  permit  is  valid.  As  discussed 
extensively  in  this  preamble,  marine 
mammals  may  be  held  captive  for 
purposes  of  pubhc  display,  scientific 
research^  or  enhancement  only  if  such 
taking  is  authorized  under  a  special 
exception  permit  Consequently,  NMFS 
has  determined  that  a  valid  period  must 
be  specified  for  such  captive  holding. 
An  indefinite  valid  period  for  a  permit 
authorizing  the  captive  holding  of 
marine  mammals  is  imacceptable  for  a 
number  of  reasons.  Most  importantly, 
periodic  review  and  renewal  of  permits 
are  necessary  to  ensure  that  the  permit 
holder  continues  to  comply  with  the 
terms  and  conditions  of  the  permit. 
Also,  over  time,  the  circumstances 
associated  with  the  captive  holding  of 
marine  mammals  may  change.  An 
indefinite  vahd  period  for  permits  is 
equivalent  to  a  prohibition  on  periodic 
public  review  and  comment  concerning 
a  taking  of  marine  mammals  imder  the 
MMPA,  regardless  of  changing 
circumstances.  Such  an  opportimity  for 
public  review  and  comment  regarding 
special  exception  permits  is  given 
ccHisiderable  weight  in  the  KflvIPA.  As  a 
resuh.  NMFS  has  concluded  that  an 
indefinite  valid  period  for  permits 
authorizing  the  captive  holding  of 
marine  mammals  would  be  contrary  to 
the  requirements  of  the  MMPA. 

NMFS  is  proposing  a  5-year  limitation 
on  the  vahd  period  of  any  special 
exception  permit,  including  public 
display  permits.  Extensions  of  this  vahd 
period  would  be  allowed  by  major 
amendment  (see  1.5.  of  this  preamble). 
The  valid  period  of  each  such  m&)ot 


amendment  would  also  be  limited  to  5 
years.  Additionally,  this  proposed 
allowance  for  an  extension  of  the  vahd  . 
period  of  a  permit  by  major  amendment 
would  also  apply  to  scientific  research 
permits,  dropping  the  present 
requirement  that  an  entirely  new  permit 
be  issued  every  5  years  even  if  all 
aspects  of  the  research  remain 
unchanged.  New  scientific  research 
permits  would  continue  to  be  required 
for  new  or  significantly  changed 
research  protocol  or  objectives.  To 
provide  some  essential  flexibihty  in  the 
administration  of  this  provision,  NMFS 
is  also  proposing  to  allow,  at  the 
discretion  of  the  AA  in  response  to  a 
request  by  the  permit  holder,  a  one-time 
allowance  for  tne  extension  of  the  initial 
valid  period  of  the  permit  of  no  more 
than  12  months  by  minor  amendment. 
This  would  allow  the  initial  vahd 
period  of  the  permit  to  be  extended  up 
to  a  period  of  6  years  before  a  major 
amendment  would  be  required  for 
further  extension. 

5.  Incorporate  the  1988  Amendments  to 
the  MNff  A  Requiring  an  Education  or 
Conservation  Program  and  Regularly 
Scheduled  Public  Access  as 
Requirements  for  Pubhc  Display  Permits 

The  1988  amendments  to  the  MMPA 
added  requirements  for  public  display 
permits.  A  requirement  was  added  to 
section  104(c)(2)  that  apphcants  must 
offer  an  education  or  conservation 
program  that,  based  on  professionally 
recognized  standards  of  the  public 
display  community,  is  acceptable  to  the 
Secretary.  During  the  Permit  Program 
Review  it  became  clear  that  the  phrase 
"based  on  professionally  recognized 
standards  of  the  public  display 
community"  did  not  refer  to  any 
standards  already  established  by  the 
public  display  community.  Until  the 
pubhc  display  community  establishes 
uniform  comprehensive  standards  on 
which  specific  issuance  criteria  could 
be  based,  NMFS  proposes  to  use  the 
basic  education  or  conservation  program 
issuance  criteria  and  permit  terms  and 
conditions  proposed  in  these 
regulations  to  determine  %vhether 
applicants'  education  or  conservation 
programs  are  acceptable. 

In  determining  whether  an  education 
or  conservation  program  offered  by  an 
apphcant  is  accept^le,  NMFS  is 
proposing  that  the  AA  consider:  (1) 
Whether  an  education  or  conservation 
program  has  clearly  stated  objectives 
and  has  been  designed  and  will  be 
administered  by  a  professional  staff;  (2) 
whether  the  basic  messages  of  the 
program  are  consistent  with  the  policies 
and  objectives  of  the  MMPA;  ana  (3) 
whether  the  program  effectively  conveys 


accurate  information  to  the  public  about 
the  life  history,  behavior,  sensory 
capabilities,  conservation,  or  other 
aspects  of  marine  mammals,  such  as 
their  role  in  the  marine  ecosystem. 
These  standards  would  also  be  included 
as  a  permit  term  or  condition  in  any 
permit  issued.  These  standards  reflect 
the  interim  policy  on  education  and 
conservation  programs  published  in  the 
Federal  Register  on  May  22,  1989  (54 
FR  22001).  and  a  distillation  of  the 
numerous  comments  and 
recommendations  on  this  subject 
received  during  the  Permit  Program 
Review. 

As  stated  in  the  existing  interim 
pohcy  on  education  and  conservation 
programs,  given  the  diversity  of  public 
display  facilities,  NMFS  recognizes  that 
the  content  of  education  and 
conservation  programs  will  vary,  as  will 
the  techniques  used  to  communicate 
with  the  pubhc.  However,  NMFS  is 
proposing  in  these  regulations  that 
regardless  of  the  type  or  content  of  such 
programs,  they  must  effectively  convey 
accurate  information  about  marine 
mammals  and  their  role  in  the  marine 
ecosystem.  It  is  not  the  intent  of  NMFS 
to  regulate  educational  content  other 
than  to  require  that  the  information  be 
accurate,  current  and  understandable, 
and  that  the  overall  message  be 
consistent  with  the  purpose  and  pohdes 
of  the  MMPA,  resulting  in  an  improved 
understanding  of  marine  mammals  and 
their  role  in  the  marine  ecosystem. 
NMFS  will  encourage  public  display 
facilities  to  conduct  programs  that  foster 
positive  attitudes  toward  the  marine 
mammals  being  displayed,  that  improve 
public  understanding  of  marine 
mammals  and  support  for  protection 
and  conservation  of  marine  mammals  m 
the  wild  and  the  marine  ecosystem  of 
which  they  are  a  part,  and  that  are 
attuned  to  the  interests  and  backgrounds 
of  the  varied  pubhc  to  which  the 
education  and  conservation  programs 
are  directed,  including  visitors  to  the 
display  facility.  Following  the  issuance 
of  final  regulations.  NMFS  will  continue 
to  work  with  the  pubhc  display 
community,  education  professionals, 
and  interested  members  of  the  public  to 
facilitate  development  of 
"professionally  recognized  standards" 
for  education  and  copservation 
programs. 

Other  requirements  added  to  section 
104(c)(2)  of  the  MMPA  by  the  1988 
amendments  were  that  public  display 
facihties  must  be  open  to  the  public  on 
a  regularly  scheduled  basis  and  that 
access  to  the  facihties  must  not  be 
restricted  other  than  by  an  admission 
fee.  These  requirements  would  be 
incorporated  in  the  proposed 
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regulations  as  permit  restrictions  and 
permit  issuance  criteria.  These  permit 
issuance  criteria  and  restrictions  are  not 
intended  to  require  permit  holders  to 
relinquish  any  rights  or  obligations  held 
by  them  as  business  proprietors 
concerning  the  safety  of  their  patrons 
and  premises.  For  example,  the 
requirement  that  access  not  be  restricted 
other  than  by  the  charging  of  an 
admission  fee  would  not  preclude  a 
public  display  facility  from  exercising 
reasonable  discretion  in  removing 
disruptive  or  xmruly  patrons  who  either 
interfere  with  facility  operations  or  pose 
a  threat  to  the  health  or  welfare  of  the 
marine  mammals  held  at  the  facility. 

6.  Delineate  the  Authority  of  the  MMJA 
and  the  Jurisdiction  of  NMFS 
Concerning  Captive-Bom  Marine 
Mammals,  Including  ■'Pre-Act  Progeny" 

Over  the  years,  NMFS  has  been 
presented  with  the  arg\unent  that  the 
only  activity  other  than  importation  that 
NMFS  may  issue  a  permit  for  under 
section  104  is  the  taking  of  marine 
mammals  in  the  wild,  including 
capturing  marine  mammals  from  the 
wild,  and  that,  therefore,  the  only 
captive  marine  mammals  over  which 
NMFS  has  jurisdiction  under  section 
104  are  those  captured  from  the  wild.  It 
has  been  argued  further  that  once  a 
NMFS-authorized  capture  has  been 
completed,  NMFS  jurisdiction 
concerning  the  captured  animal  ceases. 
Thus,  some  argued,  conditions  of 
captivity  for  those  marine  mammals, 
and  any  activities  (including  captive 
holding  or  transportation)  involving 
marine  mammals  bom  in  captivity  are 
outside  the  scope  of  the  MMPA,  and 
consequently  not  subject  to  NMFS' 
jurisdiction  to  regulate.  However, 
NMFS'  review  of  the  MMPA  and  its 
legislative  history  does  not  support  that 
argument;  it  indicates  that  NMFS  has  a 
statutory  mandate  to  regulate  the 
methods  of  care,  supervision,  and 
transport  of  marine  mammals, 
regardless  of  whether  the  marine 
mammal  arrived  in  captivity  through 
capture  from  the  wild  or  through  birth 
into  captivity.  This  is  even  more  clear 
since,  as  discussed  previously,  captive 
holding  of  marine  mammals  is  a  take. 
Section  104(e)  of  the  MMPA  allows 
NMFS  to  modify,  suspend,  or  revoke 
permits  for  violations  of  their  terms  or 
conditions.  If  permit  terms  and 
conditions  applied  only  to  capture 
activities,  then  revocation  of  a  permit 
for  substandard  captive  maintenance  of 
the  previously  captured  marine 
mammal  would  have  no  impact  on  the 
permit  holder  because  the  activity 
authorized  in  the  permit  terms  and 
conditions  (i.e.,  the  capture)  would 


already  have  occurred.  Such  an 
interpretation  would  also  ignore  NMFS' 
duty  under  section  104(c)(1)  to  prescribe 
in  the  terms  and  conditions  of  the 
permit  the  methods  (and  to  monitor  a 
permit  holder's  compliance  with  the 
prescribed  methods)  of  supervision, 
care,  and  transportation  of  marine 
mammals  after  captures.  Further,  it 
would  ignore  the  terms  of  section 
102(a)(2)(B)  prohibiting  any  person  from 
using  any  place  under  the  jurisdiction  of 
the  United  States  for  any  purpose  in  any 
way  connected  with  the  taking  or 
importation  of  marine  mammals  unless 
authorized  by  a  section  104  permit  in 
the  context  of  public  display,  scientific 
research,  or  enhancement  activities. 
Finally,  an  interpretation  that  NMFS 
permit  terms  and  conditions  apply  only 
to  capture  activities  would  ignore  the 
section  102(a)(4)  prohibition  on 
purchase,  sale,  or  transport  activities 
involving  any  marine  mammals  (not 
only  those  captured  from  the  wild), 
unless  authorized  under  a  section  104 
permit  in  the  context  of  public  display, 
scientific  research,  or  enhancement 
activities. 

During  the  Program  Review,  it  also 
became  clear  that  if  captive-bom  marine 
mammals  are  not  subject  to  the 
jxirisdiction,  and  thereby  the  protection, 
of  the  MMPA,  facilities  or  individuals 
could  hold  these  marine  mammals 
obtained  from  other  facilities  without 
the  authorization  of  a  permit.  This 
would  mean  that  NMFS  could  not 
sanction  faciHties  for  substandard  care 
of  these  captive-bom  marine  mammals, 
which  would  be  contrary  to  the  intent 
of  Congress,  as  reflected  in  the  following 
passages; 

Additionally,  during  the  moratorium, 
permits  may  be  issued  for  the  taking  or 
iiDp>ortation  of  marine  mammals  for  scientific 
research  or  for  display  in  public  or  privately 
owned  oceanariums.  However,  strict 
regulations  are  to  be  imposed  by  this 
legislation  on  such  practices.  (S.  Rep.  No. 
863, 92d  Cong.,  2d  Sess.  7  (June  15, 1972)). 

And  the  section-by-section  analysis 
accompanjing  the  MMPA  states: 

Scientific  research  permits  or  permits  for 
the  display  of  marine  mammals  by  profit  and 
non-profit  institutions  must  be  issued  by  the 
Secretary  subject  to  his  requirements  as  to 
the  manner  in  which  those  animals  may  he 
captured,  transported  and  cared  for.  (118 
Cong.  Rec.  H9405  (daily  ed.  Oct.  10, 1972)). 

These  statements  indicate  a  strong 
Congressional  intent  to  authorize  the 
Secretary  of  Commerce  to  oversee  the 
conditions  of  captivity  for  marine 
mammals,  without  any  indication  that 
captive-bom  marine  mammals  should 
be  treated  differently  from  marine 
mammals  originally  captured  from  the 
wild. 


Based  on  this  interpretation  that 
captive-bom  marine  mammals  are 
encompassed  under  the  permitting 
authority  of  section  104,  these  proposed 
regulations  provide  for  the  regulation  by 
NMFS  of  the  care,  supervision,  and 
transport  of  marine  mammals  captive- 
bom  after  December  21, 1972,  including 
the  authority  to  revoke  a  permit  for 
substandard  care  of  captive-bom  marine 
mammals.  The  proposed  regulations 
would  subject  a  facility  to  control  and 
sanctions  to  ensure  proper  care  of 
marine  mammals,  even  if  the  only 
marine  mammals  held  at  the  facility 
were  captive-bom. 

Section  102(e)  of  the  MMPA  states: 
"This  Act  shall  not  apply  with  respect 
to  any  marine  mammal  taken  before  the 
effective  date  of  this  Act  •  *  *."Thus, 
marina  mammals  taken  (e.g.,  captured 
bom  the  wild  and/or  held  captive)  prior 
to  the  effective  date  of  the  MMPA  are 
specifically  exempt  from  the  terms  of 
the  statute.  Marine  mammals  in 
captivity  prior  to  the  effective  date  of 
the  MMPA  are  commonly  referred  to  as 
having  "pre-Act"  status  and  their 
offspring,  if  bom  after  the  effective  date 
of  the  kSiPA,  have  been  called  "pre-Act 
progeny."  The  proposed  regulations 
would  apply  to  pre-Act  progeny.  There 
is  no  indication  in  the  legislative  history 
of  the  MMPA  that  section  102(e)  was 
intended  to  include  any  marine 
mammal  bom  in  captivity  after  the 
effective  date  of  the  MMPA  whose 
ancestry  could  be  traced  to  a  marine 
mammal  "taken"  prior  to  the  effective 
date  of  the  MMPA.  Pre-Act  progeny  are 
subject  to  the  jurisdiction  of  the  MMPA. 
just  as  are  progeny  bom  in  captivity  to 
post-Act  parents. 

The  plain  language  of  the  MMPA 
makes  clear  that  all  marine  mammals, 
except  those  in  captivity  before 
December  21, 1972,  fall  under  the 
jurisdiction  of  the  MMPA.  Section 
101(a)  imposes  a  moratorium  on  the 
taking  of  all  marine  mammals  except  as 
authorized  under  the  MMPA,  e.g.,  by  a 
section  104  public  display,  scientific 
research,  or  enhancement  permit.  As 
previously  discussed,  captive  holding  is 
a  take  and.  therefore,  the  section  101 
moratorium  applies  to  the  captive 
holding  of  marine  mammals.  Further, 
section  102(a)(4)  makes  it  unlawful  to 
transport,  purchase,  sell  or  offer  to 
purchase  or  sell  any  marine  mammal 
(including  those  bom  in  captivity)  or 
marine  mammal  product  imless  such 
activity  is  authorized  under  a  section 
104  public  display,  scientific  research, 
or  enhancement  permit.  There  are  no 
exceptions,  either  frt>m  the  section  101 
moratorium  or  from  the  section 
102(a)(4)  prohibitions,  for  captive-bom 
o^pring  of  marine  mammals  regardless 


of  whether  one  or  both  parents  is  "pre- 
Act."  NMFS'  interpretation  of  the 
applicability  of  the  MMPA  to  captive- 
born  marine  mammals  in  this  regard,  as 
reflected  in  NMFS  regulations  since 
December  21, 1972,  was  reiterated  in  a 
Federal  Register  notice  on  September  5. 
1991  (56  FR  43887). 

7.  Explain  That  Marine  Mammals  Held 
Under  Permits  May  Be  Transported/ 
Transferred  as  Authorized  Under  the 
Terms  and  Conditions  of  a  Permit,  and 
That  a  Separate  Permit  for  Each 
Transport/Transfer  of  Marine  Mammals 
Is  Not  Required  Under  the  MMPA 

From  time  to  time,  NMFS  has  been 
urged  to  require  separate  permits,  for  the 
transport  of  marine  mammals,  including 
transfers  of  marine  mammals  between 
p^nnit  holders.  During  the  Permit 
PiOgram  Review,  NMFS  considered  this 
issue  and  reexamined  the  language  of 
the  MMPA  and  its  legislative  history  to 
determine  whether  the  MMPA  requires 
separate  permits.  This  review  has  led 
NMFS  to  the  conclusion  that  the  MMPA 
does  not  require  separate  permits  for 
every  transrer  of  marine  mammals 
between  permit  holders,  including 
transport  of  marine  mammals  between 
permitted  facilities.  While  the  MMPA 
requires  that  the  transfier  or  transport  of 
a  marine  mammal  held  under  authority 
of  a  section  104  permit  be  specifically 
authorized  by  NMFS,  a  separate  permit 
specifically  for  transport/transfer  alone 
is  not  reqiiired. 

In  the  context  of  pubUc  display, 
scientific  research,  and  enhancement 
permits,  section  102(a)  prohibits  certain 
specified  activities  involving  marine 
mammals,  including  the  take  or 
transport  of  a  marine  mammal,  except  as 
authorized  under  section  104.  A  marine 
mammal  must  be  "taken"  (e.g.,  captured 
from  the  wild  and/or  held  captive) 
before  it  can  be  transported,  and  the 
"taking"  activities  must  be  authorized 
by  a  section  104  permit.  Section 
104(b)(2)(D)  directs  NMFS  to  specify 
any  permit  terms  or  conditions  that 
NMFS  deems  appropriate,  and  section 
104(c)(1)  further  directs  NMFS  to 
specify  methods  of  transportation  in  the 
pefnnit  terms  and  conditions.  It  is  clear 
from  this  language  that  Congress 
envisioned  some  transport  of  marine 
mammals  held  under  special  exception 
permits. 

The  public  is  on  notice  from  the  time 
an  applicant  requests  a  permit  that 
transfers  and  transport  of  marine 
mammals  may  occur  if  a  permit  is 
issued.  There  is  ample  opportunity  to 
address  the  issues  of  potential  transfers 
and  transportation  diiring  the  public 
comment  period  that  precedes  the 
issuance  of  every  permit.  Once  a  permit 


is  issued,  permitted  activities  (including 
the  transport  of  marine  mammals)  may 
be  conducted  in  compliance  with  the 
terms  and  conditions  of  the  permit 
(which  may  require  prior  authorization 
from  NMFS)  without  going  through 
another  pubhc  comment  period.  A 
separate  permit  procedure  for  transfers 
or  other  transport  of  marine  mammals 
between  permit  holders  would  impose 
an  unnecessary  administrative  burden 
on  both  NMFS  and  permit  holders. 
However,  if  a  transfer/transport  of  a 
marine  mammal  requires  a  major 
amendment  to  the  receiving  facility's 
permit  to  add  a  species  or  increase  the 
numbers  of  marine  mammals  authorized 
to  be  held,  then  the  major  amendment 
would  be  processed  in  accordance  with 
the  same  public  review  and  comment 
procedures  as  for  a  permit  appUcation, 
as  noted  in  the  permit  amendinent 
discussion  (see  1.5.  of  this  preamble). 

Any  actual  transfer/transport  of  a 
marine  mammal  may  be  authorized  in 
accordance  with  the  terms  and 
conditions  of  the  permit  imder  which 
the  marine  mammal  is  captured,  held, 
or  under  which  it  will  be  held. 
Therefore,  pursuant  to  the  authority 
granted  to  NMFS  by  section 
104(b)(2)(D),  transfers  of  marine 
mammals  would  be  from  permit  hold^ 
to  permit  holder  in  accordance  with  the 
terms  and  conditions  of  the  permits 
held  by  both  the  transferring  and  the 
receiving  permit  holders. 

8.  Incorporate  a  Mechanism  fat  the 
Authorization  of  Ptux±as8  and  Sale 
Transactions  Involving  Captive  Marine 

Mammals 

During  the  administration  of  the 
permit  program,  questions  have  been 
raised  regarding  the  many  purchase  and 
sale  transactions  involving  Uving 
marine  mammals  since  December  21, 
1972.  During  the  Program  Review, 
NMFS  looked  carefuDy  at  the  issue  of 
purchase  and  sale  transactions 
involving  living  marine  mammals. 
NMFS  started  from  the  premise  that 
captive  holding  and  other  "takings"  of 
living  marine  mammals  by  any  person 
are  prohibited  by  the  moratorium 
imposed  by  section  101(a)  of  the 
MMPA.  Congress'  authority  for  enacting 
a  law  imposing  such  a  moratorium  is  its 
constitutionally  conferred  power  to 
regulate  interstate  commerce.  Congress 
specifically  noted  die  relationship 
between  interstate  commerce  and 
activities  involving  marine  mammals  in 
section  2(5)  of  the  MMPA. 

Under  this  authority.  Congress  has 
prohibited  taking  (e.g.,  captive  holding), 
purchase,  or  sale  activities  involving 
marine  mammals  through  section  102  of 
the  MKff>A,  unless,  for  purposes  of 


pubUc  display,  scientific  research,  or 
enhancement,  prior  authorization  from 
the  AA  is  obtained  in  accordance  with 
section  104.  Piirsuant  to  section  104. 
authorify  to  hold  marine  mammals 
captive  is  conditioiMl.  and  the  permit 
that  authorizes  such  a  taking  is  subject 
to  revocation  at  any  time.  Fiirther. 
purchase  and  sale  transactions 
involving  marine  mammals  are 
prohibited  by  section  102  unless 
authorized  consistent  with  the  terms 
and  conditions  of  a  section  104  permit, 
or  under  certain  other  sections  of  the 
MMPA.  Persons  issued  permits  to  hold 
marine  mammals  in  captivity  are  not,  by 
virtue  of  the  authorization  to  conduct 
that  single  activity,  also  authorized  to 
purchase,  sell,  offer  to  purchase  or  sell, 
or  to  transport  marine  mammals  (see 
section  102(a)  of  the  MMPA).  In  this 
sense,  section  104  authorization  to  hold 
marine  mammals  in  captivity  is  no 
different  from  section  104  authorization 
to  harass  marine  mammals  in  the  wild; 
both  are  merely  grants  of  conditional 
authority  to  conduct  otherwise 
prohibited  activities.  Marine  mammals 
are  subject  to  management  and 
protection  as  a  national  resource  in  the 
broad  reg\ilation  of  commerce  by 
Congress,  and  Congress  has  prohibited 
all  purchase  or  sale  transactions 
involving  marine  mammals,  except  as 
authorized  and  conditioned  by  NMFS 
through  the  provisions  of  section  104  of 
the  MMPA. 

NMFS  authorizes  purchase  or  sale 
transactions  in  its  statutorily  mandated 
role  as  pubUc  trustee  for  marine 
mammals.  Custody  of  a  marine 
mammal,  i.e.,  the  authority  to  hold  a 
marine  mammal,  is  revocable  at  any 
time  by  NMFS.  To  simplify  the 
authorization  of  purchase  and  sale 
transactions,  and  to  minimize  the 
administrative  burden  on  all  parties, 
NMFS  is  proposing  that,  when 
authorizing  a  permit  holder  to  obtain     _^ 
custody  of  a  marine  mammal  from 
captive  stock  (e.g.,  a  transfer  between 
public  display  facilities),  this 
authorization  would  also 
"automatically"  include  authorization 
for  purchase  and  sale  transactions 
involving  that  marine  mammal.  NMFS 
is  not  imdertaking  to  regulate  what  price 
in  cash,  goods,  or  services  the  purchaser 
and  seller  agree  upon.  Insofar  as  NMFS 
is  concerned,  the  relevant  issue  is 
whether  the  purchase  and  sale 
transaction  is  authorized  in  accordance 
with  the  requirements  of  the  MMPA  and 
these  proposed  regulations,  and  not  the 
consideration  exchanged  in  the 
transaction. 

NMFS  is  further  proposing  to 
authorize  purchase  and  sale  transactions 
solely  uncfer  the  authority  of  section  104 
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of  the  MMPA.  Past  reliance  upon 
section  112(c)  as  authority  to  effect 
these  transactions  may  not  have  given 
appropriate  consideration  to  the 
provisions  of  sections  102  and  104  of 
the  MMPA.  Explicitly  addressing  this 
issue  through  the  terms  and  conditions 
of  a  permit  issued  under  section  104  of 
the  MMPA  is  in  the  interests  of  all 
concerned. 

///.  Scientific  Research  Goals 

1.  Define  "Bona  Fide"  Scientific 
Research 

The  MMPA  provides  an  exception  to 
the  section  101  general  moratorium  on 
taking  or  importing  marine  mammals  to 
allow  the  take  or  import  of  marine 
mammals  for  bona  fide  scientific 
research  purposes.  The  requirement  that 
scientific  research  be  bona  fide  was 
added  to  the  MMPA  by  Congress  in 
1988.  While  NMFS  uses  the  "bona  fide" 
standard  as  general  guidance  in 
evaluating  the  validity  of  both  MMPA 
and  ESA  scientific  research  proposals 
(existing  50  CFR  216.31(c)  and 
222.23(c)(4)).  neither  the  MMPA.  the 
ESA,  or  the  existing  regiilations  define 
the  term.  NMFS  is  proposing  a 
definition  of  bona  fide  scientific 
research  in  these  revised  regulations  at 
$216.3. 

Under  this  definition,  only  scientific 
research  on  or  benefiting  protected 
species  could  be  authorized  under  a 
special  exception  permit.  In  section  2(3) 
of  the  MMPA,  Congress  notes  that 
"there  is  inadequate  knowledge  of  the 
ecology  and  population  dynamics  of 
such  marine  mammals  and  of  the  factors 
which  bear  upon  their  ability  to 
reproduce  themselves  successfully".  In 
section  2(6).  Congress  stresses  that 
"marine  mammals  •  •  •  should  be 
protected  and  encoiu^ged  to  develop  to 
the  greatest  extent  feasible 
commensurate  with  sound  policies  of 
resource  management  and  that  the 
primary  objective  of  their  management 
should  be  to  maintain  the  health  and 
stabiUty  of  the  marine  ecosystem."  In 
section  3(2).  Congress  then  clarifies  that 
"conservation"  and  "management" 
mean  "the  collection  and  application  of 
biological  information  for  the  purposes 
of  increasing  and  maintaining  the 
number  of  animals  within  species  and 
populations  of  marine  mammals    •  •  • 
Such  terms  include  the  entire  scope  of 
activities  that  constitute  a  modem 
scientific  resource  program  •  •  •." 
Similar  provisions  are  found  in  the  ESA. 
Thus,  in  the  context  of  the  purposes  and 
poUcies  of  the  MMPA  and  ESA. 
research  that  is  not  on,  or  that  does  not 
otherwise  benefit,  protected  species 
would  not  be  considered  to  fall  within 


the  "bona  fide"  requirement  of  section 
104  of  the  MMPA  or  the  scientific 
purposes  requirement  of  section 
10(a)(1)(A)  of  the  ESA.  Although  such 
research  would  not  be  eUgible  for  a 
section  104  permit  imder  the  MMPA,  or 
a  section  10(a)(1)(A)  permit  under  the 
ESA.  sections  101(a)(3)(A)  and 
101(a)(5)(A)  of  the  MMPA  and  section 
10(a)(1)(B)  and.  for  Federal  agency 
actions,  section  7  of  the  ESA.  provide 
mechanisms  for  authorizing  the  take  of 
protected  species  incidental  to  research 
that  is  not  on  or  benefiting  protected 
species. 

2.  Develop  Objective  Standards  to 
Determine  Whether  an  Activity 
Conducted  in  the  Wild  is  Likely  to 
Involve  a  Take  of  a  Protected  Species 
and  to  Facilitate  Reporting 

The  existing  regulations  lack  clear 
standards  for  determining  whether  and 
to  what  extent  takes  of  protected  species 
occur  during  activities  conducted  in  the 
wild.  This  has  posed  difficulties  for  the 
implementation  of  the  requirements  of 
section  104  of  the  MMPA.  section  10  of 
the  ESA.  and  for  the  administration  of 
the  permit  program. 

For  example,  section  104(b)  of  the 
MMPA  requires  NMFS  to  specify  the 
location  and  manner  in  which  takes  can 
occur,  as  well  as  how  many  marine 
mammals  can  be  taken.  Section 
104(c)(1)  requires  permit  holders  to 
submit  reports  on  all  activities 
conducted  under  the  authority  of  a 
permit.  Similarly,  section  10(d)  of  the 
ESA  requires  NMFS  to  find  that  the 
special  exception  activity  will  not 
operate  to  the  disadvantage  of  the 
anected  species  and  will  be  consistent 
with  the  purposes  and  policies  of 
section  2  of  tne  ESA.  Without  objective 
standards  to  determine  whether  an 
activity  constitutes,  or  is  likely  to 
constitute,  a  take,  neither  NMFS  nor 
permit  holdera  can  fully  comply  with 
the  requirements  of  section  104  of  the 
MMPA  or  section  10  of  the  ESA. 

Presently,  the  NMFS  permit  database 
consists  of  data  derived  from  permit 
reports,  which  include  assessments  of 
take  based  on  the  judgment  of  the 
permit  holders.  Wbile  many  qualified 
and  experienced  investigators 
conducting  bona  fide  research  on 
protected  species  in  the  wild  are 
capable  of  assessing  whether  a  protected 
species  has  been  harassed,  each  of  these 
investigators  applies  a  different 
subjective  criterion  to  determine 
whether  and  to  what  extent  such  a  take 
has  occiirred.  Consequently,  without  a 
consistently  applied  objective  standard 
for  reporting  purposes  (for  references 
purposes  at  the  very  least),  the  validity 
and  utility  of  the  reported  take  data  are 


of  questionable  value.  For  these  reasons. 
NMFS  has  concluded  that  the  present 
exclusive  reliance  on  such  ad  hoc 
subjective  data  is  not  acceptable. 

During  the  Program  Review  it  was 
suggested  that  NMFS  could  use  existing 
guidelines  developed  by  the  NMFS 
Regional  Offices  as  a  rough  standard  for 
determining  when  takes  are  likely  and. 
if  conducted  under  a  special  exception 
permit  under  the  Acts,  need  to  be 
reported  to  NMFS.  However,  these 
regional  guidelines  are  not  an 
acceptable  alternative  to  a  uniform 
objective  standard  for  this  purpose.  This 
is  because  these  guidelines  vary  firom 
region  to  region  and.  as  a  result,  cannot 
be  administered  in  a  consistent  manner, 
provide  a  basis  for  consistent  data  and 
comparable  reporting,  or  be 
administered  in  an  equitable  fashion. 
This  is  especially  the  case  where 
activities  conducted  under  a  special 
exception  permit  ocnir  in  more  than 
one  region.  In  addition,  much  of  the 
scientific  community  and  the  public  are 
not  aware  of  either  the  existence  of 
regional  "guidelines"  or  the  need  and 
reasons  for  approach  standards/ 
restrictions.  These  factors  make  a 
uniform  objective  standard  even  mora 
important. 

NMFS  has  also  concluded  that  an 
objective  standard  for  determining  when 
a  take  is  likely  is  important,  not  only  for 
determining  whether  a  permit  is 
needed,  but  also  as  a  reference  guide  for 
establishing  the  type  and  manner  of  an 
authorized  take  and  the  number  to  be 
taken.  Such  an  objective  standard  would 
also  improve  NMFS'  ability  to  assess 
likely  and  actual  takes,  as  well  as  how 
they  are  reported  by  collecting  essential 
data  on  permitted  activities  in  the  wild. 
The  data  would  have  utility  in  assessing 
individual  or  cumulative  levels  of 
harassment  associated  with  authorized 
scientific  research,  public  display  (e.g., 
capture),  or  enhancement  activities  in 
the  wild. 

To  meet  this  need  for  an  objective 
standard,  at  least  for  marine  mammals, 
NMFS  is  proposing  the  recommended 
approach  standards  included  as 
appendix  B  to  50  CFR  part  216,  subpart 
D,  of  these  proposed  rejgulations.  NMFS 
recommends  that  an  application  be 
submitted  for  a  special  exception  permit 
if  a  person  intends  to  conduct,  or  may 
conduct,  an  activity  for  a  special 
exception  purpose  that  may  involve  an 
approach  of  marine  mammals  closer 
than  the  recommended  minimum 
distance  standard  or  will  be  conducted 
contrary  to  the  recommended  activity 
limitations  or  operating  procedures 
described  in  appendix  B.  The 
recommended  approach  standards  of 
appendix  B  are  also  the  standards  that 
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would  be  used  for  reporting  purposes 
for  activities  conducted  in  the  wild 
under  a  special  exception  permit. 

Importantly,  the  approach  standards 
recommended  in  appendix  B  are  limited 
to  the  approach  of,  or  other  activities 
directed  at,  marine  mammals.  If  a 
marine  mammal  elects  to  approach  a 
vessel  or  person  that  has  made  every 
effort  to  comply  with  the  recommended 
approach  and  activity  limitations 
described  here,  and  such  a  person  or 
vessel  does  not  otherwise  take  the 
marine  mammal,  then  such  an  approach 
by  the  marine  mammal  cannot  by  itself 
be  considered  harassment  or  another 
type  of  take  under  the  Acts.  In  that  case, 
the  activity  is  not  prohibited  under  the 
Acts  and  a  special  exception  permit  is 
not  required  to  conduct  the  activity. 

There  are  several  important 
differences  between  the  approach 
standards  recommended  in  appendix  B 
and  the  proposed  regulations  and 
guidelines  for  approaching  cetaceans 
and  pinnipeds  published  in  the  Federal 
Register  on  August  3, 1992  (57  FR 
34101  and  34121)  and  subsequently 
withdrawn  on  March  29, 1993  {58  FR 
16519).  A  number  of  commenters  voiced 
serious  concerns  regarding  these  now 
withdrawn  proposed  approach 
regulations.  Although,  importantly,  the 
approach  standards  recommended  in 
appendix  B  are  guidelines  and  are  not 
regulatory  requirements,  NMFS  has 
nonetheless  considered  fully  these 
serious  concerns  and  prepared  appendix 
B  accordingly.  The  recommended 
approach  standards  of  appendix  B 
estabUsh.  as  guidance,  a  "threshold" 
beyond  which  the  risk  of  harassment  is 
unlikely  and  which,  if  exceeded  by  an 
approaching  person  or  vessel,  the  risk  of 
harassment  becomes  likely.  The 
approach  standards  recommended  in 
appendix  B  are  gtiidelines  intended  to 
benefit  permit  applicants  and  permit 
holders,  as  well  as  improve  the 
efficiency  and  consistency  of  permit 
administration  and  reporting;  whereas, 
the  proposed  approach  regulations 
would  have  established  specified 
distances  to  maintain  when  approaching 
marine  mammals,  a  requirement 
appUcable  to  the  public  in  general.  In 
addition  to  this  fundamental  distinction 
between  recommendations  and 
requirements,  NMFS  acknowledges 
explicitly  in  appendix  B  that  actions  on 
the  part  of  the  marine  mammal  to 
approach  a  person  or  vessel  cannot  be 
controlled,  and  marine  mammals  may 
"bow  ride"  or  otherwise  approach  a 
person  or  vessel  independent  of  any 
action  on  the  part  of  mat  person  or 
vessel.  As  a  result,  such  actions  on  the 
part  of  a  marine  mammal  independent 
of  any  action  on  the  part  of  a  person  or 


vessel  cannot  be  construed  to  constitute 
a  take  of  such  a  marine  mammal.  TTie 
recommended  approach  standards 
proposed  in  appendix  B  would  meet  the 
immediate  needs  of  NMFS,  permit 
holders,  and  potential  permit  applicants 
as  objective  standards  for  determining 
when  takes  are  likely  and,  as  a  result, 
are  proposed  to  be  used  for  purposes  of 
reporting  and  permit  program 
administration. 

The  approach  standards 
recommended  in  appendix  B  would  be 
applicable  to  scientific  research  and 
enhancement  permits  for  activities 
conducted  in  the  wild.  Because  the 
approach  standards  recommended  in 
appendix  B  would  be  applicable  only  to 
activities  conducted  in  the  wild,  they 
would  apply  to  public  display  permits 
only  where  the  taking  authorized  under 
a  public  display  permit  involved  chase 
and  capture  activities  conducted  in  the 
wild.  Additionally,  their  use  would  be 
limited  to  marine  mammals;  NMFS 
would  establish  objective  standards  to 
address  these  concerns  for  other 
protected  species,  i.e.,  endangered  or 
threatened  marine  species  other  than 
marine  mammals,  on  a  species-specific 
basis. 

During  the  Permit  Program  Review, 
discussion  of  this  issue  frequently 
focused  on  the  lack  of  a  specified 
definition  of  the  term  "htu-ass;" 
accompanied  by  claims  that  this  has 
contributed  to  confusion  on  the  part  of 
the  public  and  permit  applicants. 
Confusion  was  expressed  regarding 
what  activities  conducted  in  the  v«id 
constitute  a  take  and  therefore  are  either 
prohibited  or  may  be  conducted  only  for 
certain  excepted  purposes.  In  addition, 
in  deciding  the  case  Strong  v.  United 
States,  discussed  under  II.  1.  of  this 
preamble,  the  district  court  raised 
several  issues  and  concerns  regarding 
the  term  "harass."  The  FWS  has  defined 
the  term  "harass"  at  50  CFR  17.3.  NMFS 
is  proposing  a  definition  of  the  term 
"harass"  imder  the  MMPA  that  is 
modeled  on  the  FWS  regulatory 
definition  of  this  term. 

3.  Categorize  Various  Types  of  "Take" 
of  Protected  Species,  Particularly  for 
Activities  Conducted  in  the  Wild 

On  a  matter  that  is  closely  related  to 
the  issues  discussed  in  III.2.  of  this 
preamble,  categorization  of  the  various 
types  of  take  is  necessary  for  the  same 
reasons  disoissed  in  III.2.;  i.e.,  to  allow 
NMFS,  permit  holders  and  permit 
applicants  to  comply  fully  with  the 
requirements  of  section  104  of  the 
MMPA  and  section  10  of  the  ESA.  After 
determining  whether  particular 
activities  result  in  takes,  the  next  step 
would  be  to  categorize  takes  to  increase 


the  efficiency  of  processing  permit 
applications.  Efficiency  would  be 
increased  through  categorization  by 
allowing  NMFS  to  sort  permit 
applications  according  to  type  of  take 
and  the  corresponding  levels  of  effort 
involved  in  review  and  processing,  and 
by  allowing  NMFS  to  assess  early  in  the 
review  process  a  proposed  activity's 
relative  complexity  and  anticipated 
impact  on  protected  species. 

For  activities  involving  takes  in  the 
wild,  NMFS  is  proposing  to  break  the 
term  "take"  down  into  the  three  major 
categories  of  activities  in  the  statutory 
definition — ^kill,  capture,  and  harass. 
Each  of  these  three  major  categories 
would  then  be  further  subdivided  to 
reflect  more  accurately  the  major  types 
of  activities  that  commonly  involve  the 
take  of  protected  species  in  the  wild. 
For  example,  harassment  encompasses 
takes  ranging  fi-om  acts  likely  to  result 
in  a  significant  change  in  behavior  to 
injury  of  the  protected  species.  These 
takes  may  occur  without  the  capture  or 
kiUing  of  a  protected  species.  Capture 
encompasses  takes  that  range  from 
short-term  capture-and-release  to  the 
permanent  removal  of  protected  species 
from  the  wild.  Depending  on  the  nature 
of  the  proposed  activities,  more  than 
one  type  of  take,  as  well  as  different 
levels  of  each  t}rpe  of  take,  may  be 
involved.  For  example,  capture  of  a 
protected  species  from  the  wild 
necessarily  involves  harassment,  but 
does  not  necessarily  involve  killing. 
Conversely,  killing  normally  involves 
harassment  of  protected  species,  but 
does  not  necessarily  involve  capture.  In 
appendix  A  to  subpart  D  of  the 
proposed  regulations  at  50  CFR  part 
216,  types  of  take  are  broken  down  by 
the  major  categories  of  harassment, 
captiire,  and  kill.  These  types  of  take  are 
then  subdivided  further  into 
subcategories  such  as  non-intrusive/ 
non-contact  (close  approach) 
harassment,  intrusive/contact  (close 
approach  with  physical  contact) 
harassment,  temporary  capture/removal, 
and  permanent  capture/removal 
(indefinite  captive  maintenance  or 
lethal  take). 

4.  Separate  Authorized  Research 
Activities  From  Unauthorized 
Conmiercial  and  Recreational  Activities 

During  the  history  of  the  permit 
program,  as  well  as  during  the  Permit 
Program  Review,  questions  have  been 
raised  regarding  the  commercial  use  of 
photographs  or  other  material  obtained 
while  conducting  scientific  research 
authorized  by  a  scientific  research 
permit  issued  under  the  MMPA  or  ESA. 
sections  104  and  10,  respectively.  The 
most  significant  concern  in  this  regard 
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is  the  commercial  incentive  that  is 
created  to  harass  the  subject  protected 
spedes  for  reasons  unrelated  to  the 
purpose  authorized  by  the  permit. 
Commercial  use  of  a  research  product 
that  involves  the  financial  gain  of  the 
permit  holder  also  creates  an  incentive 
to  harass/take  the  subject  protected 
species  to  a  degree  greater  than  may 
otherwise  be  required  to  collect  data  to 
further  scientific  research. 

NMFS  believes  that  most  members  of 
the  scientific  research  community, 
regardless  of  such  a  commercial  gain 
incentive,  limit  harassment  of  protected 
species  to  le\'els  authorized  and 
necessary  to  canY  out  permitted 
scientific  research.  However,  such  self- 
restraint  may  not  be  exercised  by 
everyone.  During  the  last  several  years, 
NMFS  believes  mat  some  individuals 
may  have  used  scientific  research 
permits  as  a  subterfuge  for  conducting 
imauthorized  commercial  activities. 
Such  real  or  potential  permit  abuses 
cannot  be  reconciled  with  the  purposes 
and  policies  of  the  Acts. 

The  authorization  granted  by  a 
scientific  research  permit  issued  under 
the  Acts  does  not  extend  to  commercial 
or  recreational  activity.  A  scientific 
research  permit  Is  a  grant  of  a  privilege 
to  conduct  certain  otherwise  prohibited 
activities,  not  the  grant  of  a  license  or 
exclusive  right  to  a  commercial  activity 
or  product  The  primary  purpose  of  the 
MMPA  is  to  protect  and  manage  marine 
mammals  for  their  benefit  and  the 
health  and  stability  of  the  marine 
ecosystem.  Similarly,  the  primary 
purpose  of  the  ESA  is  the  conservation 
of  endangered  and  threatened  species 
and  the  ecosystems  on  which  they 
depend.  Commercial  and  recreational 
activities,  while  not  necessarily 
otherwise  prohibited  by  the  general 
moratorium  established  under  the 
MMPA  or  prohibitions  established 
uinder  the  ESA.  are  not  properly  the 
subject  of  scientific  researcn  permits 
issued  under  the  Acts. 

To  ensure  that  activities  conducted 
under  the  authority  of  a  scientific 
research  permit  are  limited  to  only  those 
activities  necessary  for  the  conduct  of 
bona  fide  scientific  research  and 
consistent  with  the  Acts,  these  proposed 
regulations  would  prohibit  the  sale  of 
photographs  or  other  marketable 
products  obtained  during  authorized 
scientific  research,  unless  such 
marketable  products  were  obtained  in  a 
manner  or  for  a  purpose  essential  to  the 
conduct,  presentation,  or  publication  of 
the  research,  or  for  a  few  other  limited 
purposes.  This  limitation  is  intended  to 
address  concerns  regarding  misuse  of 
permit  authority  for  commercial  rather 
than  scientific  research  purposes. 


A  proposed  definition  of  "marketable 
products"  is  included  in  the  revised 
regulations  at  8  216.3.  This  proposed 
definition  is  Intended  to  assist  in  the 
separation  of  authorized  bona  fide 
scientific  research  from  the  most 
significant  commercial  incentive  for  the 
abuse  of  the  research  privileges,  thereby 
minimizing  the  potential  for  increased 
risk  of  adverse  impacts  to  the  subject 
protected  species.  The  proposed 
regulation  provides  a  mechanism  by 
which  photographic  or  other  marketable 
products  obtained  consistent  with  a 
scientific  research  permit  can  be  made 
available  to  the  public  free  of  charge, 
witli  the  permission  of  the  permit 
holder.  Additionally,  NMFS  has  made  it 
dear  that  the  definition  of  the  term 
"marketable  product"  does  not  indude 
inteUectxial  property  (e.g.,  knowledge 
and  experience)  gained  in  the  conduct 
of  a  permitted  activity  or  an  otherwise 
marketable  product  obtained  in  the 
coiurse  of  an  activity  conducted  outside 
the  context  of  a  permitted  activity  and 
that  does  not  involve  the  take  of  a 
protected  spedes  in  the  wild.  Also, 
protected  spedes  parts  and  products  are 
not  indudeid  in  this  definition. 

As  stated  in  01.2.  of  this  preamble,  the 
proposed  approach  standards  of 
appendix  B  to  subpart  D  of  the  proposed 
regulations  are  recommended  standards 
for  approaches  of  marine  mammals  by 
vessels  or  persons,  a  "threshold" 
beyond  v^ch  (i.e.,  if  maintained)  the 
risk  of  harassment  is  unlikely  and 
within  which  (i.e.,  if  exceeded  by  an 
approaching  person  or  vessel)  the  risk  of 
harassment  becomes  likely,  and  for 
certain  vessel  operations  likely  to  harass 
marine  mammals.  Importantly,  as  also 
noted  in  01.2.  of  this  preamble,  these 
approach  standards  would  not  predude 
a  marina  mammal  from  approaching  a 
photographer,  vessel,  or  individual 
doser  than  the  recommended  approach 
limit.  It  would  be  likely  that,  by 
following  these  recommended  approach 
standards,  commerdally  lucrative 
photography/filming  and  observation  of 
marine  mammals  coiild  be  conducted 
without  taking  marine  mammals.  The 
important  point  is  that,  to  avoid  a  likely 
teke  of  marine  mammals,  commerdal  or 
recreational  activities  must  be 
conducted,  and  any  mariietable 
products  must  be  obtained,  consistent 
with  these  objective  standards.  If  such 
activities  were  conducted  without 
taking  marine  mammals,  and  were 
separate  from  any  activities  conducted 
under  a  sdentific  research  permit,  any 
marketable  products  obtained  during 
these  activities  could  be  used  for  any 
purpose. 

Tnese  propoaed  limitatians  would  not 
prohibit  or  restrict  such  commerdal/ 


recreational  activities  more  than  NMFS 
believes  necessary  to  minimize  the  risk 
of  harassment  to  protected  spedes. 
Except  for  certain  reasonable 
exceptions.  NMFS  has  determined  that 
activities  involving  the  take  of  proteded 
spedes  In  the  wild  for  commerdal  or 
recreational  purposes  are  outside  the 
scope  of,  and  cannot  be  authorized  by, 
sdentific  research  permits  issued  \mder 
the  Acts. 

5.  Delineate  Permit  Requirements  for 
Sdentific  Research  Activities  That 
Involve  Marine  Mammals  Held  Under 
Public  Display  Permits 

NMFS  is  proposing  that  some 
research  could  be  conducted  involving 
marine  meunmals  held  under  a  public 
display  permit  without  additional 
autnorjzation.  The  terms  and  conditions 
of  the  public  display  permit  would 
indude  authorization  for  research  other 
than  intrusive  research  that  is 
conduded  in  a  htunane  manner 
consistent  with  the  proposed  captive 
maintenance  standards,  and  does  not 
interfere  with  the  activities  for  which 
the  public  display  permit  was  issued. 
Intrusive  research  (as  opposed  to 
husbandry,  care,  maintenance,  or 
medical  treatment  activities),  which  by 
definition  is  likely  to  involve  a  risk  to 
the  health  or  welura  of  a  captive  marine 
mammal,  would  need  to  be  specifically 
authorized  imder  a  sdentific  research 
permit 

The  purpose  of  takes  that  occur 
during  intrusive  researdi  is  sdentific 
research,  not  ptiblic  display.  The  reason 
for  requiring  a  separate  permit  for 
intrusive  research  is  that  intrusive 
research  involves  taking/harassment  of 
marine  mammals  beyond  the  simple 
captive  maintenance  normally 
assodated  with  public  display.  As  a 
result,  such  intrusive  research  should 
only  be  authorized  after  public  notice 
and  review  of  the  merits  of  the  proposal 
by  the  scientific  community,  the  public, 
and  the  MMC  consistent  with  the 
purposes  and  polides  of  the  Acts.  The 
most  appropriate  mechanism  under  the 
MKfPA  for  the  authorization  of  intrusive 
research  on  marine  mammals  held 
imder  a  public  display  permit  is  the 
scientific  research  permit  application 
process.  For  these  reasons,  a  proposed 
definition  of  "intrusive  research"  is 
induded  in  these  revised  regulations  at 
§216.3. 

This  proposed  definition  of  intrusive 
researcn  is  not  intended  to  indude 
procedures  conduded  for  training  or 
demonstration/performance  piirposes.  If 
they  are  conduded  in  compliance  with 
the  captive  maintsnance  requirements 
as  set  fairth  In  these  propo«pd 
regulations. 
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6.  Explain  That  Funding  Is  Not  a 
Prerequisite  for  Issuance  of  a  Scientific 
Research  Permit,  But  That  Research 
Must  Be  Conducted  as  It  Is  Permitted, 
Unless  Otherwise  Specifically 
Authorized 

Permits  are  issued  with  the 
understanding  that  the  permit  activities 
wiU  be  conducted  as  proposed  in  the 
appUcation  and  as  authorized  by  the 
permit.  This  is  particularly  true  for 
scientific  research  permits.  If  permitted 
research  is  modified  for  any  reason, 
including  funding  considerations,  such 
a  change  could  require  an  amendment 
to  the  permit.  The  proposed  regulations 
provide  a  permit  amendment  procedure, 
discussed  in  1.5.  of  this  preamble,  for 
such  situations. 

rv.  Enhancement  Goals 

Clarify  that  enhancement  permits  will 
be  issued  only  for  the  conduct  of  special 
exception  activities  concerning  living 
protected  species  or  protected  species 
parts  that  are  necessary  to  accomplish 
the  enhancement  purpose. 

The  1988  amendments  to  the  MMPA 
added  section  104(c)(4)  to  authorize 
taking  or  importing  marine  mammals  for 
the  purpose  of  enhancing  the  survival  or 
recovery  of  a  species  or  stock 
(enhancement).  The  proposed 
regulations  provide  for  the  issuance  of 
enhancement  permits  appUcable  only  to 
Uving  protected  species  or  protected 
species  parts  that  are  necessary  for  the 
enhancement  of  the  of  the  survival, 
recovery,  or  propagation  of  the  affected 
species  or  stock.  Moreover, 
enhancement  permits  would  authorize 
only  management-type  activities  such  as 
projects  to  increase  stock  sizes  in  the 
^wild,  establishing  experimental 
protected  species  communities,  or 
reintroduction  of  protected  species  in 
areas  they  previously  occupied. 
Protected  species  parts  would  include, 
in  this  regard,  clinical  specimens  or 
other  biological  samples  required  for  the 
conduct  of  breeding  programs  or  the 
diagnosis  or  treatment  of  disease. 

These  activities  in  most  cases  do  not 
fall  cleanly  into  the  category  of 
scientific  research  and  could  therefore 
not  be  appropriately  authorized  under 
scientific  research  permits.  Section 
104(c)(4)  was  added  to  fill  this  critical 
gap  that  could  not  be  adequately 
addressed  by  the  provisions  for  public 
display  and  scientific  research  permits. 
The  understanding  that  enhancement 
permits  are  limited  to  living  marine 
mammals  and  marine  mammal  parts 
necessary  to  accomplish  the 
enhancement  purpose  is  reflected  in  the 
\Ypes  of  activities  discussed  and  the 


conditions  placed  on  them  in  section 
104(c)(4). 

This  approach  differs  somewhat  fi'om 
the  approach  taken  in  the  past  imder  the 
enhancement  provision  of  the  ESA 
(section  10(a)(1)(A)).  In  some  instances, 
the  ESA  enhancement  provision  has 
been  used  to  allow  import  and 
possession  of  "trophies."  or  parts  of 
dead  endangered  species,  based  on  the 
argument  that  big  game  hunting  and 
commercial  trade  in  parts  of  endangered 
species  provided  revenue  with  which 
conservation  and  management  programs 
could  be  financed.  Onfe  problem  with 
this  approach  is  that  it  may  create 
commercial  trade  opportunities  and  an 
incentive  for  poaching  because  it  is 
difficult,  from  an  enforcement 
standpoint,  to  tell  permitted  parts  from 
poached  parts.  Limiting  enhancement 
permits  to  Uving  protected  species  and 
protected  species  parts  necessary  to 
accompUsh  the  enhancement  purpose 
would  avoid  this  type  of  problem  that 
has  been  observed  in  the  administration 
of  the  ESA  enhancement  provision. 

An  example  of  a  typical  enhancement 
activity  that  reflects  the  appUcability  of 
section  104(c)(4)  of  the  MMPA  and 
section  10(a)(1)(A)  of  the  ESA  is  the 
Hawaiian  Monk  Seal  Head  Start 
Program.  When  it  was  initiated  in  1985. 
it  was  authorized  by  a  scientific 
research  permit  to  explore  the  feasibility 
of  taking  abandoned  or  weakened  monk 
seal  pups,  rehabilitating  them,  and  then 
releasing  them  back  into  the  wild. 
During  &e  course  of  the  Head  Start 
Program,  it  was  learned  that  the 
experimental  techniques  worked,  and 
the  activities  moved  away  from  an 
experimental  status  to  a  proven  method 
of  assisting  in  the  survival  and  recovery 
of  the  Hawaiian  monk  seal.  Such  an 
activity  is  more  appropriately 
authorized  by  an  enhancement  permit 
than  a  scientific  research  permit. 

Qassification 

NMFS  prepared  an  EA  for  this  action 
and  concluded  that  this  proposed  rule 
will  not  significantly  affect  the  human 
environment,  and,  as  a  result, 
preparation  of  an  EIS  on  this  action  is 
not  required  by  section  102(2)  of  the 
National  Environmental  PoUcy  Act 
(NEPA)  or  its  implementing  regulations. 
Copies  of  the  EA  are  available  on 
request  (see  ADORESSES).  NEPA 
requirements  as  they  pertain  to 
individual  permits  that  may  be  issued 
imder  these  proposed  regulations  will 
be  addressed  on  a  case-by-case  basis. 

The  AA  has  determined  that  this  rule 
is  not  a  "major  rule"  requiring  a 
regulatory  impact  analysis  under  E.O. 
12291.  The  present  action  will  not  have 
a  ounulative  effect  on  the  economy  of 


$100  milUon  or  more,  nor  will  it  result 
in  8  major  increase  in  costs  to 
consumers,  industries,  government 
agencies,  or  geographical  regions.  No 
significant  adverse  effects  on 
competition,  employment,  investments, 
productivity,  Innovation,  or 
competitiveness  of  U.S.-based 
enterprises  are  anticipated. 

An  Initial  Regulatory  Flexibility 
Analysis  was  prepared  by  NMFS  and  is 
available  upon  request  [see  ADDRESSES], 
in  accordance  with  the  Regulatory 
Flexibihty  Act  (RFA)  (5  U.S.C.  601  et 
seq.).  The  projected  economic  impact  of 
the  proposed  revisions  on  affected  small 
business  entities  is  a  combination 
primarily  of  paperwork  burden  costs, 
permit  fees,  and  bond  costs.  NMFS 
believes  that  it  is  unlikely  that 
significant  economic  impact  will  result 
from  the  requirements  of  the  proposed 
regulations  beyond  the  economic 
impacts  associated  with  the  paperwork 
requirements,  associated  permit 
administration,  and  similar 
requirements  imposed  vmder  existing 
regulations.  However,  sufficient 
financial  and  other  economic 
information  concerning  affected  entities 
is  not  available  for  an  in-depth  analysis 
of  the  economic  impact  of  the  proposed 
regulations  on  small  business  entities. 
Sufficent  financial  data  on  permit 
holding  entities,  when  available,  could 
demonstrate  such  significant  economic 
impacts.  As  a  result,  NMFS  is  soliciting 
information  through  this  proposed  rule 
regarding  its  economic  impacts  on  small 
business  entities,  and  will  consider  any 
information  submitted  in  preparation  of 
a  Final  Regulatory  Flexibility  Analysis, 
if  warranted,  prior  to  publication  of  a 
final  rule. 

This  proposed  rule  contains 
collections  of  information  subject  to  the 
Paperwork  Reduction  Act  that  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  approval. 
The  public  reporting  burden  for 
collection  of  this  information  is 
estimated  to  average  29  hoius  per 
response  for  permit  applications  and 
major  amendment  requests,  3  hours  for 
minor  amendment/authorization 
requests,  and  8  hours  per  response  for 
reporting.  Please  send  comments 
regarding  these  burden  estimates,  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  biu^en,  to  the  National 
Marine  Fisheries  Service,  (F/PRl),  1315 
East-West  Highway,  Silver  Spring,  MD 
20910;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington. 
DC  20503  (Attn:  Paperwork  Reduction 
Act  Projects  0648-0084). 
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This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufHcient  to  warrant  preparation  of  a 
federalism  assessment  under  E.O. 
12612. 

NOAA  has  determined  that  these 
proposed  regulations  do  not  directly 
affect  the  coastal  zone  of  any  State  with 
an  approved  coastal  zone  management 
program. 

ListofSubiects 

50  CFR  Part  215 

Administrative  practice  and 
procedure,  Marine  mammals,  Penalties, 
Pribilof  Islands,  Reporting  and 
recordkeeping  requirements. 

50  CFR  Part  216 

Administrative  practice  and 
procedure.  Imports,  Indians,  Mariae 
mammals.  Penalties.  Reporting  and 
recordkeeping  reqiiirements. 
Transportation. 

50  CFR  Part  222 

Administrative  practice  and 
procediu«,  Endangered  and  threatened 
species,  Exports.  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  October  S,  1993. 
Nancy  Fofter, 
Acting  Assistant  Administrator  for  Fisheries. 

For  reasons  set  forth  in  the  preamble, 
50  CFR  parts  215.  216.  and  222  are 
proposed  to  be  amended  as  follows: 

PART  215— PRIBILOF  ISLANDS 

1.  The  authority  dtadon  for  part  219 
is  revised  to  read  as  foUowrs: 

Authority:  16  V.S.C.  1151-1175, 1361  et 
seq. 

2.  Section  215.1  is  revised  to  read  as 
follows: 

§  21 5.1    Purpose  and  scope. 

The  purpose  of  these  regulations  is  to 
implement  the  provisions  of  the  Fur 
Seal  Act  of  1966.  as  amended.  These 
regulations  apply  to  the  administration 
of  the  Pribilof  Islands;  the  take  of  fur 
seals;  and  permits  for  the  take, 
transportation,  importation,  exportation, 
or  possession  of  fur  seals  or  their  parts 
for  educational,  scientific  or  exhibition 
purposes. 

3.  In  §  215.2,  (f)  is  revised  to  read  as 
follows: 

§215.2    Definitions. 


Subpart  B— PannRa  for  Sdenttflc 
Reaaarch  and  Public  Diapiay 


I21S.11    Permits  tor  sdenMIe^ 
and  publle  cflsptey  purpoeea. 

In  accordance  with  the  provisions  of 
part  216.  subpart  D.  of  this  chapter,  the 
AA  may  issue  permits  for  the  taking, 
transportation,  impnirtation,  exportation, 
or  possession  of  fur  seals  or  their  parts 
for  scientific  research  or  pxiblic  display 
purposes. 

PART  216— REGULATIONS 
GOVERNINQ  THE  TAIONO  AND 
IMPORTING  OF  MARINE  MAMMALS 

5.  The  authority  dtadon  for  part  216 
continues  to  read  as  follows: 

Authartty.  16  VS.C  1361  et  teq.,  unless 
otherwise  noted. 

6.  In  part  216.  all  refiarences  to  "Act" 
are  revised  to  read  "MMPA". 

7.  In  §  216.3.  the  definition  of  Act  is 
removed,  new  definitions  of  Acts,  bona 
fide  scientfic  research,  custody.  ESA, 
facility.  FSA,  harass,  humane, 
interactive  program,  intrusive  research, 
marketable  product.  MMPA.  protected 
species,  public  display,  and 
rehabilitation  are  added,  in  alphabetical 
order,  and  the  definition  of  ttJce  is 
revised  to  read  as  follows: 

1216.9    Dcflnitlona. 


(f)  Public  display  means  the  same  as 
defined  in  §  216.3  of  this  chapter. 

4.  Subpart  B  is  revised  to  read  as 
follows: 


Acts  means,  collectively,  the  Marine 
Mammal  Protection  Act  of  1972. 16 
U.S.C.  et  seq..  the  Endangered  Spedes 
Ad  of  1973. 16  U.S.C  1531  et  seq..  and 
the  Fur  Seal  Ad  of  1966. 16  U.S.C  1151 
etseq. 

Bona  fide  scientific  research: 

(1)  Means  sdentific  research  on  or 
otherwise  benefiting  protected  species, 
the  results  of  which: 

(i)  Likely  would  be  accepted  for 
publication  in  a  peer-reviewed  sdentific 
journal;  or 

(ii)  Are  likely  to  contribute  to 
understanding  the  basic  biology  or 
ecology  of  the  spedes  or  stock,  or  to 
identi^ng,  evaluating,  or  resolving 
possible  conservation  problems.  (Note: 
This  indudes,  for  example,  long-term 
assessment  and  management  studies 
necessary  to  identify  or  determine  how 
to  resolve  conservation  problems; 
studies  to  monitor  the  effects  of  human 
activities  on  protected  species  or  the 
effectiveness  of  conservation  measures; 
or  the  indusion  of  protected  spedes 
parts  in  a  properly  curated, 
professionally  accredited  sdentific 
collection);  or 

(iii)  Are  necessary  to  fulfill  a  critically 
important  research  need.  (Note:  This  is 
intended  to  indude.  particularly  for 


marine  mammals  that  are  designated  as 
depleted  under  this  part  and  marine 
species  designated  as  endangered  under 
part  222  of  mis  chapter  or  threatened 
under  part  227  of  this  chapter,  research 
to  identify  fadors  contributing  to  the 
decline  of  the  spedes  or  stocks,  or  to  the 
destruction  or  adverse  modification  of 
critical  habitats,  or  to  identify  and 
evaluate  measures  for  stopping  and 
reversing  population  declines  and 
habitat  degradation.  Also,  this  may 
include  research  on  protected  spedes 
that  would  likely  contribute  sig^ficant 
results  essential  to  understandLig  or 
solving  a  critical  problem  affecting 
human  health.) 

(2)  Research  that  is  not  on  or  that  does 
not  otherwise  benefit  protected  species, 
but  that  may  inddentally  take  proteded 
spedes,  is  not  induded  in  this 
definition  (see  sections  101(a)(3)(A)  and 
101(a)(5)(A)  of  the  MMPA  and  section 
10(a)(1)(B)  of  the  ESA). 

•  •        •        •        • 

Custody  means  the  holding  of  a  Uving 
marine  mammal  pursuant  to  the 
conditional  authority  granted  under  a 
special  exception  permit,  and  the 
responsibility  therein  for  captive 
maintenance  of  the  marine  mammaL 
This  definitian  does  not  apply  to  the 
term  "cvtstody"  in  50  CFR  216.78. 

•  •        •        ■        ■ 

ESA  means  the  Endangered  Species 
Act  of  1973, 16  U.S.C  1531  et  seq. 

•  •        •        •        • 

Facility: 

(1)  Means: 

(i)  One  or  more  permanent  primary 
endosures  used  to  hold  marine 
mammals  captive  (e.g.,  pools,  lagoons) 
and  assodated  Infrastnidure  (e.g.. 
equipment  and  supplies  necessary  for 
the  care  and  maintenance  of  marine 
mammals)  where  these  endosures  are 
either  located  within  the  boundaries  of 
a  single  contiguous  parcel  of  land  and 
water,  or  are  grouped  together  within 
the  same  general  area  within  which 
endosiire-to-endosure  transport  is 
expeded  to  be  completed  in  less  than  1 
hour;  or 

(ii)  A  traveling  display/exhibit,  where 
the  enclosure(s)  and  assodated 
infirastrudure  is  transported  together 
with  the  marine  mammals. 

(2)  This  definition  is  spedfic  to  the 
term  "fadlity"  and  is  applicable  to  the 
term  "fadlities"  only  when  the  context 
dearly  is  spedfic  to  captive  marine 
mammals. 


FSA  means  the  Fur  Seal  Ad  of  1966, 
16  U.S.C  1151  etseq. 

Harass  in  the  definition  of  "take"  in 
the  MMPA  means  an  intentional  or 


xtegligent  act  or  omission  that  results  in, 
or  is  likely  to  result  in,  an  injury  to  a 
marine  mammal,  a  disruption  in  the 
behavior  that  a  marine  mammal  was 
exhibiting  prior  to  the  act  or  omission, 
or  a  significant  effect  on  the  normal 
behavioral  patterns  of  a  marine 
mammal,  including,  but  not  limited  to, 
breeding,  feeding,  sheltering,  or 
migration  patterns. 
•        •        •        •        • 

Humane  means  the  method  of  taking, 
import,  export,  or  conduct  of  an 
otherwise  prohibited  activity  involving 
a  protected  species  that  involves  the 
least  possible  degree  of  pain  and 
suffering  practicable  to  die  animal 
involved. 


Interactive  program  means  a  program 
that  allows  a  member  of  the  public  to 
touch,  feed,  share  an  enclosure  with, 
physically  contact,  or  directly  interact 
with  a  captive  marine  mammal,  from 
within  or  outside  of  its  enclosxire. 
Examples  of  interactive  activities 
include,  but  are  not  limited  to,  petting, 
feeding,  or  swimming,  snorkeling,  or 
SCUBA  diving  with  a  marine  mammal. 
For  the  purpose  of  this  definition,  a 
member  of  the  public  means  any  person 
other  than  the  permit  holder's  staff 
whose  functions  concern  the  training, 
supervision,  handling,  care  and 
maintenance,  treatment,  or 
transportation  of  marine  mammals  or 
maintenance  of  associated  facilities,  or 
an  authorized  agent  under  the  permit 

Intrusive  reMorch  means  a  procedure 
conducted  for  bona  fide  scientific 
research  involving:  A  break  in  or  cutting 
of  the  skin  or  equivalent.  Insertion  of  an 
instrument  or  material  into  an  orifice, 
introduction  of  a  substance  or  object 
into  the  animal's  immediate 
environment  that  is  likely  either  to  be 
ingested  or  to  contact  and  affect -directly 
animal  tissues  (e.g.,  chemical 
substances),  or  a  stimulus  directed  at 
animals  that  may  involve  a  risk  to 
beahh  or  welfare  or  that  may  have  an 
impact  on  normal  function  or  behavior 
(e.g.,  audio  broadcasts  directed  at 
animals  that  may  affect  behavior). 
Provided  that,  for  captive  animals,  this 
definition  does  not  include: 

(1)  A  procedure  conducted  by  the 
professional  staff  of  the  holding  facility 
or  an  attending  veterinarian  for 
purposes  of  animal  husbandry,  care, 
maintenance,  or  treatment,  or  a  routine 
medical  procedure  that,  in  the 
reasonable  judgment  of  the  attending 
veterinarian,  would  not  constitute  a  risk 
to  the  health  or  welfare  of  the  captive 
animal;  OT 


(2)  A  procedure  involving  either  the 
introduction  of  a  substance  or  object 
(i.e.,  as  described  in  this  definition)  or 
a  stimulus  directed  at  animals  that,  in 
the  reasonable  judgment  of  the 
attending  veterinarian,  would  not 
involve  a  risk  to  the  health  or  welfare 
of  the  captive  animal. 

Marketable  product  means  a  product 
obtained  in  the  course  of  an  activity 
conducted  in  the  wild  under  a  special 
exception  permit  that  is  or  may  be  of 
commercial  value.  This  includes 
photographs,  film,  video  or  audio 
recorxllngs,  or  other  audio-visual 
products.  This  definition  does  not 
include  intellectual  property  (e.g., 
knowledge  and  experience)  gained  in 
the  conduct  of  a  permitted  activity  or  an 
otherwise  marketable  product  obtained 
in  the  course  of  an  activity  conducted 
outside  the  context  of  a  permitted 
activlw  and  that  does  not  involve  the 
take  of  a  protected  species  in  the  vdld. 
Protected  species  parts  and  products  are 
not  includml  in  this  definition,  but  are 
addressed  elsewhere  in  this  part. 

MMPA  means  the  Marine  Mammal 
Protection  Act  of  1972, 16  U.S.C  1361 
etseq. 

Protected  species  means  those  species 
subject  to  the  jurisdiction  of  the 
National  Marine  Fisheries  Service 
(NMFS)  under  the  Acts.  These  species 
include  marine  mammals  (including 
North  Pacific  fur  seals),  marine  and 
anadromous  species  determined  to  be 
endangered  under  the  ESA.  and  marine 
and  anadromous  species  determined  to 
be  threatened  under  the  ESA  for  which 
prohibitions,  restrictions,  or  other 
protective  measures  have  been 
established  through  regulation. 

Public  display  means  an  activity  that 
provides  opportimities  for  the  public  to 
view  and  otherwise  appreciate  and  learn 
about  hving  marine  mammals, 
conducted  in  a  manner  consistent  with 
the  goals  and  objectives  of  the  MMPA, 
under  the  direction  of  professional  staff, 
and  at  a  facility  holding  marine 
mammals  captive  that  offers  an 
education  or  conservation  program 
acceptable  to  the  AA  that  contributes  to 
public  appreciation  and  understanding 
of  marine  mammals  and  their  role  in  the 
marine  ecosystem. 
•        •        •        •        • 

Rehabilitation  means  the  treatment  of 
beached  and  stranded  marine  mammals 
taken  under  section  109(hKl)  of  the 
MMPA  or  rendering  medical  treatment 
otherwise  unavailable  to  marine 
mammals  imported  under  secticHi 
109(h)(2)  of  the  MMPA,  with  the  intent 
of  restoring  the  marine  mammal's  beahh 


and,  if  necessary,  behavioral  patterns, 
such  that  the  marine  mammal  is 
reasonably  expected  to  survive  when 
returned  to  its  natiu^  habitat.  Marine 
mammals  are  considered  rehabilitated 
upon  completion  of  such  treatment 

Take  means  to  harass,  hunt,  capture, 
collect  or  kill,  or  attempt  to  harass, 
hunt,  capture,  collect,  or  kill  any  marine 
mammal.  This  Includes,  without 
limitation,  any  of  the  following:  The 
collection  of  deed  animals,  or  parts 
thereof;  the  restraint  or  detention  of  a 
marine  mammal,  including  holding  a 
marine  mammal  captive,  no  matter  how 
temporary;  tagging  a  marine  mammal;  or 
feeding  or  attempting  to  feed  a  marine 
mammal  in  the  wild. 

8.  In  §  218.22.  paragraph  (c)(8)(i)  is 
revised  to  read  as  follows: 

IM6.22    Taking  by  State  or  local 
Sovenunefit  officiate. 

•  •        •        •        • 

(c)«  •  •  I 

(8)-  •   • 

(i)  The  transfer  is  a  temporary  transfer 
to  a  laboratory  or  research  institution 
within  the  United  States  so  that 
analyses  can  be  performed  for  the 
person  salvaging  the  specimen;  or 

•  •        •        •        • 

9.  In  subpart  C,  new  §§  216.27  and 
216.28  are  added  to  read  as  fellows: 

1216.27    Emergency  euthortzalion. 

(a)  Undw  the  authority  of  sectioDS 
109(h)  and  112(c)  of  the  MMPA,  the  AA 

may  grant  an  emergency  research  or 
enhancement  authorization  to  take  or 
import  marine  mammals  or  mariira 
mammal  parts  for  purposes  of  bona  fide 
scientific  research  or  enhancing  the 
survival  or  recovery  of  the  species  ot 
stock  (enhancement),  if  the  AA 
determines  that  such  taking  or 
importation  is  necessanr  for  the 
protection  or  welfare  of  marine 
mammals  or  a  marine  mammal  stock. 
An  emergency  authorization  may  be 
granted  in  consultation  with  the  Marine 
Mammal  Commission  and  Committee  of 
Scientific  Advisors  on  Marine  Mammals 
only  if  necessary  to  respond  to  an 
emergency,  such  as  a  sudden  and 
unforeseen  event  presenting  a 
significant  threat  to  a  marine  mammal 
stock,  for  example  an  environmental 
disaster  or  a  major  mortality  event. 

(b)  To  obtain  an  emergency  research 
or  enhancement  authorization,  a  signed 
written  request  must  be  submitted, 
including  the  following  information: 

(1)  The  location  and  nature  of  the 
emergency; 

(2)  The  objectives  of  the  proposed 
research  or  enhancement  actiidty; 
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(3)  The  nature  of  the  take  or  import 
requested; 

(4)  The  principal  applicant  and  any 
other  persons  to  be  responsible  for 
conducting  or  supervising  the  proposed 
research  or  enhancement  activity;  and 

(5)  Current  or  past  scientific  research 
or  enhancement  permits  issued  to  the 
applicant  or  under  which  the  applicant 
was  designated  as  a  co-investigator/ 
agent. 

(c)  In  order  to  grant  an  emergency 
authorization,  the  AA  must  find  that: 

(1)  The  proposed  activity  is  necessary 
for  the  protection  or  welfare  of  marine 
mammals  or  a  marine  mammal  stock 
because  of  an  emergency  as  described  in 
paragraph  (a)  of  this  section; 

(2)  The  proposed  activity  is  bona  fide 
scientific  research  or  an  enhancement 
activity; 

(3)  The  activity  cannot  otherwise  be 
authorized  under  the  MMPA  within  the 
period  of  time  required  by  the 
emergency;  and 

(4)  The  person  proposed  to  be 
principally  responsible  for  conducting 
or  supervising  the  proposed  research  or 
enhancement  activity  either: 

(i)  Currently  holds,  has  held,  or  has 
been  designated  as  a  co-investigator/ 
agent  imder,  a  scientific  research  or 
enhancement  permit  for  the  species  in 
question;  or 

(ii)  Is  under  the  direct  supervision  of 
a  qualified  person  designated  by  the  AA 
in  consultation  with  the  Marine 
Mammal  Conunission  and  Conunittee  of 
Scientific  Advisors  on  Marine 
Mammals. 

(d)  Emergency  authorizations  shall  be 
in  writing  and  shall  specify  the 
authorized  level  and  methods  of  take  or 
import  and  any  appropriate  conditions, 
including  reporting  requirements.  The 
AA  may  amend,  modify,  suspend,  or 
revoke  an  emergency  authorization  at 
any  time. 

(e)  The  AA  shall  publish  a  notice  of 
issuance  of  an  emergency  authorization 
in  the  Federal  Register  within  10  days 
of  issuance. 

(f)  An  emergency  authorization  may 
be  granted  for  an  initial  period  of  up  to 
60  days.  This  initial  authorization 
period  may  be  extended  up  to  an 
additional  60  days  if  the  AA  finds  that 
the  criteria  in  paragraph  (c)  of  this 
section  continue  to  apply. 

(g)  The  AA  may  extend  an  emergency 
authorization  beyond  120  days  if  an 
application  for  a  scientific  research  or 
enhancement  permit  has  been  submitted 
before  or  during  the  period  of 
emergency  authorization  and  found 
initially  complete  under  §  216.34.  In 
this  case,  the  period  of  authorization 
may  be  extended  until  the  scientific 


research  or  enhancement  pertnit  is 
either  issued  or  denied. 

f  21 6^8    RelMsa  or  ottMT  disposition  of 
rehabilitated  marina  msmmala. 

(a)  fle/eose  requirements.  (1)  Any 
marine  mammal  held  for  rehabilitation 
must  be  released  within  6  months  of  the 
date  of  capture  or  import  unless  the 
attending  veterinarian  determines: 

(i)  That  the  marine  mammal  might 
transmit  a  contagious  disease  to  marine 
mammals  in  the  wild; 

(ii)  That  the  release  of  the  marine 
mammal  to  the  wild  is  not  likely  to  be 
successful,  considering  both  the 
physical  condition  and  behavior  of  the 
marine  mammal;  or 

(iii)  That  more  time  is  needed  to 
determine  whether  the  release  of  the 
marine  mammal  to  the  vrild  is  likely  to 
be  successful. 

(2)  In  the  case  of  beached  and 
stranded  pinnipeds,  the  person  with 
authorized  custody  of  the  marine 
mammal  must  notify  the  appropriate 
NMFS  Regional  Director  (Regional 
Director)  at  least  15  days  in  advance  of 
the  proposed  release.  The  Regional 
Director  shall  forward  such  release 
notifications  for  beached  and  stranded 
pinnipeds  to  the  AA  to  provide  the  AA 
an  opportvmity  to  require  disposition  in 
accordance  with  paragraph  (b)(4)  of  this 
section  and  $  216.44. 

(3)  In  the  case  of  beached  and 
stranded  cetaceans  or  imported  marine 
mammals,  the  person  with  authorized 
custody  of  the  marine  mammal  must 
notify  the  AA  at  least  30  days  in 
advance  of  the  proposed  release. 

(4)  The  release  notifications  required 
by  paragraphs  (a)(2)  and  (a)(3)  of  this 
section  must  include: 

(i)  A  description  of  the  marine 
mammal,  including  its  physical 
condition  and  estimated  age; 

(ii)  The  proposed  date  and  location  of 
release:  and 

(iii)  The  proposed  method  and 
duration  of  transport. 

(5)  The  Regional  Director  (in  the  case 
of  pinnipeds)  or  the  AA  (in  the  case  of 
cetaceans  or  imported  marine  mammals) 
may: 

(i)  Require  additional  information 
before  the  marine  mammal  may  be 
released; 

(ii)  Require  a  change  in  the  date, 
location,  method  or  duration  of 
transport  or  release; 

(iii)  Place  additional  requirements  on 
the  release  to  improve  the  likelihood  of 
success  or  to  monitor  the  success  of  the 
release;  or 

(iv)  Reqiiire  other  disposition  of  the 
marine  mammal. 

(6)  All  marine  mammals  must  be 
released  near  wild  populations  of  the 


same  species,  unless  a  waiver  is  granted 
by  the  Regional  Director  or  the  AA.  as 
appropriate. 

(7)  AH  marine  mammals  to  be 
released  must  be  tagged  in  a  manner 
acceptable  to  the  Regional  Director  or 
the  AA,  as  appropriate.  The  tag  number 
must  be  rapiarted  to  the  Regional 
Director  following  release.  The  results 
obtained  from  a  radio,  satellite  or  other 
type  tag  following  release  must  be 
suomitted  as  a  part  of  the  annual  report 
required  in  paragraph  (c)  of  this  section. 

(d)  Other  disposition.  (1)  A 
determination  by  the  attending 
veterinarian  under  paragraph  (a)(1)  of 
this  section  must  be  forwarded,  along 
with  supporting  documentation,  to  the 
Regiontd  Director,  who  shall  forward  a 
copy  to  the  AA. 

(2)  If  the  Regional  Director  (in  the  case 
of  pinnipeds)  or  the  AA  (in  the  case  of 
cetaceans  or  imported  animals)  concura 
with  the  attending  veterinarian's 
determination  that  more  time  is  needed, 
the  continued  rehabilitation  of  the 
marine  mammal  may  be  authorized 
subject  to  a  new  release  determination 
at  least  every  6  months.  If  the  Regional 
Director  or  AA  disagrees  with  the 
attending  veterinarian's  determination 
that  more  time  is  needed  or  that  the 
release  of  the  marine  mammal  is  not 
likely  to  be  successful,  he/she  may 
require  the  release  of  the  marine 
mammal,  the  continued  rehabilitation  of 
the  marine  mammal  subject  to  a  new 
release  determination  at  least  every  6 
months,  or  require  other  disposition.  In 
any  case,  after  24  months  of  continued 
rehabilitation  from  the  date  of  capture 
or  import  it  will  be  presumed  that  the 
release  of  the  marine  mammal  is  not 
likely  to  be  successful. 

(3)  Except  in  the  case  of  paragraph 
(b)(2)  of  this  section,  no  later  than  30 
days  after  an  attending  veterinarian's 
determination  that  the  release  of  the 
marine  mammal  is  not  likely  to  be 
successful,  the  person  with  authorized 
ciistody  of  the  marine  mammal  must 
request  authorization  to  retain  or 
transfer  custody  of  the  marine  mammal 
in  accordance  with  §  216.44  or  carry  out 
other  disposition  of  the  marine 
mammal. 

(4)  Not  vrithstanding  any  of  the 
provisions  of  §  216.28,  the  AA  may, 
subject  to  the  provisions  of  §  216.44(b), 
reqiiire  that  a  rehabilitated  marine 
mammal  be  used  as  a  substitute  for  a 
marine  mammal  of  the  same  species  for 
which  a  special  exception  permit  has 
been  issued  imder  suopart  D  of  this  part 
to  capture  from  the  wild  or  obtain  from 
captive  stock. 

(c)  Reporting.  In  addition  to  the  report 
requirea  under  §  216.22rb).  the  person 
with  authorized  custody  of  marine 


mammals  held  for  rehabilitation  must 
submit  an  anniial  report  to  the  Regianal 
Director  regarding  release  or  other 
disposition.  This  report  must  include,  • 
for  each  marine  mammal  held  for 
rehabilitation:  An  assessment  (medical 
assessment  if  a  veterinarian  was 
involved)  of  and,  if  applicable,  reason 
for  the  animal's  condition  at  the  time  of 
capture/import;  location  of  release  or 
description  of  other  disposition;  tag  data 
following  release,  if  any;  date  of  death, 
release,  or  other  disposition;  and,  if  the 
animal  died  (or  was  euthanized),  a  copy 
of  a  necropsy  report  or  the  cause  of 
dsath  (if  a  veterinarian  is  available)  or 
the  likely  cause  of  death  (if  veterinarian 
is  not  available).  Where  applicable,  this 
annual  report  must  be  provided  in  the 
fonn  specified  by  the  Regional  Director. 

f21M0    [R«<tostgnctwfM|21S^ 

10.  Section  216.40  is  redesignated  as 
§  218.50  of  subpart  E. 

11.  Subpart  D  is  revised  to  read  as 
follows: 

S«ibfwrt  0— 6p«cl«l  Em«p6on  Pwmita 

216.30    Geseral. 
21631    Definitions. 

216.32  Scope. 

216.33  b  a  special  exception  permit 
roquired? 

216.34  Peimit  application,  review,  and 
decision  procedures. 

216J5  Issuaocs  criteria. 

216.36  Pennit  restrictions. 

216.37  Captive  maintenance. 

216.38  Pennit  conditions. 

216.39  Reporting. 

216.40  Permit  amendment.  modificatiaQ, 
suspension,  or  revocation. 

21&41    Penalties. 

216.42  Feet. 

216.43  Applicability/transition. 

216.44  Use  £or  special  exception  purposes 
of  marine  mnmrnj^lf  taken  or  imparted 
for  rehabilitation. 

Appendix  A  to  Sobparl  D— Cxaoqiles  of 
Activities  That  Ketpiire  a  Special  Excaptioa 
Pennit 

Appendix  B  to  Sobparl  O — Appreadi 
Standards  Recommended  far  ActivlUea 
Conducted  in  the  WUd 

Appendix  C  to  Subpart  D— Peimit 
Application  Information 

Subpart  D— Special  Exception  Pennlts 
S216.J0    Qarwral. 

(a)  Purpose.  The  regulations  in  this 
subpart  set  forth  procedures  and  criteria 
for  the  issuance  of  special  exception 
permits: 

(1)  To  authorize  the  taking  and 
miportation  of  marine  mnmrnnli^  or 
marine  mammal  products  for  purposes 
of  scientific  research,  public  alsplay,  or 
enhancing  the  survival  or  recovery  of  a 


species  or  stock  (enhancement),  under 
theMMPA: 

(2)  To  authorize  persons  subiect  to 
VS.  Jurisdiction  to  import,  export,  take, 
engage  in  interstate  or  foreign 
commerce,  or  conduct  any  other  act 
otherwise  prohibited,  concerning  fish 
and  wildlife  imder  the  Jurisdiction  of 
NMFS  and  listed  as  endangered,  or, 
where  similarly  regulated,  threatened 
(see  §  222.21  of  this  chapter),  for 
scientific  purposes  or  to  enhance  the 
propagation  or  survival  of  the  affected 
species  (enhancement)  tmder  the  ESA; 
and 

(3)  To  take,  import,  export,  transport, 
or  possess  North  Pacific  fur  seals  or 
their  parts  for  educational,  scientific,  or 
exhibition  purposes  xmder  the  FSA. 

Note:  North  Pacific  fur  seals  (Pribilof 
Island  population)  have  been  designated  as 
depleted  under  the  MMPA  and,  therefore, 
while  depleted.  North  Pacific  fur  seals 
(Pribilof  Island  population)  may  not  be  taken 
for  purposes  of  public  display/exhibition. 

(b)  Tenns  of  reference.  (1)  For  the 

Eurposes  of  this  subpart,  the  permits 
sted  under  paragraph  (a)  of  this  section 
are  referred  to  as  "special  exception 
permits"  to  distinguish  them  from 
"general  permits"  issued  under  section 
104(h)  of  the  MMPA  or  "incidental 
taking"  permits  issued  under  section 
10(a)ri)(B)oftheESA. 

(2)  The  term  "special  exception 
activity"  refers  to  activities  afiecting 
protected  species  and  otherwise 
prohibited  under  the  Acts  for  which  a 
special  exception  permit  is  required;  for 
example,  take,  importation,  export, 
transport,  purchase  or  sale  (interstate  or 
foreign  commerce  only  under  the  ESA), 
possession  (FSA),  or  otherwise 
prohibited  activity  imder  anv  of  the 
Acts  or  their  respective  regulations. 

NotK  Captivs  maintenance  provisions  are 
generally  applicable  to  marine  mammals 
under  the  Acts,  and  have  strictly  limited 
appbcabiiity  to  other  endangered  or 
threatened  species  mider  the  ESA;  for 
example  endangered  or  threatened  species  of 
marine  and  anadromous  fish  or  marine 
reptiles. 

(c)  Objectives.  The  ob)ective8  of  the 
Special  Exception  Permit  Program  are  to 
ensure  that: 

(1)  Permitted  special  exception 
activities  will  have  the  least  practicable 
adverse  efi^ects  on  protected  species 
populations  or  stocks; 

(2)  Permitted  special  exception 
activities,  including  the  care  and 
maintenance  of  marine  manunals  in 
captivity,  will  be  humane  and  in 
accordance  with  applicable 
requirements  of  the  Acts  and  the 
Animal  Welfare  Act; 

(3)  Permitted  spedal  exception 
activities  will  contribute  to  an  improved 


scientific  ot  public  understanding  of  the 
ecology,  population  dynamics,  biology, 
reproduction,  and  behavior  of  protected 
species  in  the  wild  and  in  captivity,  and 
an  enhanced  public  appreciation  for  and 
understanding  of  the  marine  ecosystem 
and  the  need  for  protected  species 
conservation  both  in  the  United  States 
and  worldwide;  and 

(4)  Available  data  on  protected 
species  are  accessible  as  a  basis  for 
informed  policy  decisions,  eSective 
management,  and  the  protection  of 
protected  species  populations  and 
marine  ecosystems. 

1216.31  DeflnMons. 

Wherever  a  term  defined  in  §  216.3  of 
this  part  Is  also  defined  in  50  CFR  part 
215  or  part  217,  the  definitions  in  50 
CFR  part  215  shall  apply  to  special 
exception  permits  involving  North 
Pacific  fur  seals  and  the  definitions  in 
50  CFR  part  217  shall  apply  to  special 
exception  permits  involving  species 
listed  as  endangered  or  threatened 
under  the  ES.\.  except  for  marine 
mammals.  Terms  not  defined  in  §  216.3 
of  this  part  but  defined  in  50  CFR  part 
215  or  part  217,  shall  apply  to  this 
subpart  as  apphcable  (i.e.,  wherever  a 
special  exception  permit  involves  North 
Pacific  fur  seals  or  endangered  or 
threatened  species). 

1216.32  Scope. 

(a)  Marine  mammals  and  marine 
mammal  parts.  Except  as  provided  in 
parfffiraph  (b)  of  this  section: 

(ifUnless  otherwise  specified,  the 
regulations  of  this  subpart  apply  to  all 
marine  mammals  or  marine  mammal 
parts,  including  any  marine  mammal 
bom  in  captivity  after  December  21, 
1972,  regardless  of  parentage. 

(2)  The  regulations  of  this  subpart  do 
not  apply  to  or  otherwise  affect  any 
marine  manunal  or  marine  mammal  part 
taken  before  December  21. 1972  (pre- Act 
marine  mammals  or  marine  mammal 
parts),  provided  that: 

(i)  The  AA  receives  adequate 
doctmientation  from  the  holder  that 
establishes  the  "pre-Act"  status  of  the 
marine  mammal  or  marine  mwrnmal 
part,  including  a  description  of  the 
manner  in  which  the  subject  marine 
mammal  or  marine  mammal  part  is 
marked  such  that  it  is  distinguishable 
from  any  other  marine  mammal  or- 
marine  mammal  part;  and 

(ii)  For  marine  mammals — 

(A)  The  AA  receives  prior  notification 
from  the  holder  and  intended  recipient 
of  their  intent  to  hold  captive,  transport, 
transfer  or  obtain  custody  of.  sell, 
purchase,  or  otherwise  convey  or 
acquire  an  interest  in.  or  otherwise 
dispose  of  or  obtain  such  pre- Act 


53340  Federal  Register  /  Vol.  58.  No.  197  /  Thursday.  October  14.  1993  /  Proposed  Rules 


marine  mammals;  and  the  dates, 
method,  persons  involved,  and  any 
other  arrangements  pertaining  thereto; 
and 

(B)  Such  pre-Act  marine  mammals  are 
not  held  together  with  marine  mammals 
of  the  same  species  that  are  subject  to 
the  regulations  of  this  subpart  (i.e.,  if  a 
single  facility  holds  both  post-Act  and 
pre-Act  marine  mammals  of  the  same 
species,  such  facility  must  comply  with 
the  requirements  and  conditions 
applicable  in  such  circumstances  set 
forth  at  §§  216.36(a)(7)  and 
216.38{b)(19)). 

(3)  The  regulations  of  this  subpart  do 
not  apply  to  any  marine  mammal  being 
taken  or  imported  under  the  authority  of 
section  109(h)  of  the  MMPA  unless  the 
marine  mammal  is: 

(i)  Placed  on  public  display  during 
rehabilitation  or  before  disposition  has 
been  completed  linder  §  216.44;  or 

(ii)  Sub)ected  during  rehabilitation  to 
an  intrusive  research  procedure  as 
defined  in  §216.3. 

(b)  Endangered  or  threatened  species 
and  endangered  or  threatened  species 
parts.  Unless  otherwise  specified  in 
parts  217  through  229  of  this  chapter, 
the  regulations  of  this  subpart  apply  to 
all  protected  species  and  protected 
species  parts  determined  to  be 
endangered  under  part  222  of  this 
chapter  or  threatened  under  part  227  of 
this  chapter. 

(c)  Permit  applicants — (1)  Public 
display.  The  applicant  must  be  the 
public  display  facility  where  the  marine 
mammals  will  be  held  and  displayed  to 
the  pubUc.  Each  public  display  facility 
must  apply  separately  for  a  special 
exception  permit  (i.e.,  public  display 
permits  are  facility-specific,  except  as 
provided  in  §  216.37(g)  and  (h)). 
Temporary  holding  of  marine  mammals 
at  a  different  facility  (e.g.,  because  of  an 
emergency,  facility  renovations,  or  for 
acclimation  and  transition  training 
following  wild  capture)  may  be 
authorized  if  the  appUcant  submits  as  a 
part  of  the  application  a  letter  from  the 
temporary  holding  facility  indicating 
agreement  to  hold  the  marine  mammals 
temporarily  in  accordance  with  the 
provisions  of  this  subpart. 

(2)  Scientific  research,  (i)  The 
applicant  must  be  the  principal 
investigator  conducting  the  scientific 
research  or  be  the  appropriate 
institution,  governmental  entity,  or 
corporation  responsible  for  the 
supervision  of  the  principal 
investigator,  if  the  research: 

(A)  Involves  a  periodic  change  in  the 
responsible  principal  investigator  (e.g.. 
long-term  monitoring  studies  or  the 
curation  of  protected  species  parts  in  a 
permanent  scientific  collection);  or 


(B)  Is  otherwise  controlled  by  and 
dependent  upon  the  institution, 
governmental  entity,  or  corporation. 

(ii)  If  the  research  involves  a  number 
of  co-investigators,  a  single  principal 
investigator  who  will  be  primarily 
responsible  for  the  taking,  importation, 
export,  or  otherwise  prohibited  activity 
involving  protected  species,  and  any 
related  activities  under  the  permit,  must 
be  identified  as  the  applicant.  Co- 
investigators  may  be  designated  as 
agents  in  the  permit  (i.e.,  the  principal 
investigator's  on-site  representative  also 
responsible  for  the  special  exception 
activity  authorized  by  the  permit);  see 
S  216.38(d)(1). 

(iii)  Where  the  proposed  scientific 
research  involves  captive  maintenance 
in  a  facility,  temporary  pen.  or  other 
temporary  enclosure,  the  application 
must  include  a  supporting  statement 
from  the  person  responsible  for  the 
facility  or  other  temporary  enclosure. 

(3)  Enhancement.  The  applicant  must 
be  the  person,  institution,  governmental 
entity,  or  corporation  responsible  for 
implementing  the  proposed 
enhancement  activity  and  responsible 
for  the  take,  importation,  or  export  of.  or 
conduct  of  an  o^erwise  prohibited 
activity  involving,  the  protected  species. 

f216J3    I*  ■  spectel  exception  pemtH 
required? 

(a)  Public  display.  A  public  displav 
permit  is  required  to  take  or  import  for 
public  display  purposes  any  marine 
mammal  subject  to  this  subpart, 
including  rehabilitated  marine 
mammals.  Only  living  marine  mammals 
may  be  taken  or  imported  under  the 
authority  of  public  display  permits. 

(b)  Scientific  researcn.  A  scientific 
research  permit  is  required  to: 

(1)  Take  or  import  ibr  bona  fide 
scientific  research  purposes  any  marine 
mammal  or  marine  mammal  part  subject 
to  this  subpart,  including  an  intrusive 
research  procedure  involving  a  marine 
mammal  held  captive  imder  the 
authority  of  a  puolic  display  or 
enhancement  permit  or  under  other 
authority  of  this  part  (e.g..  for 
rehabilitation);  or 

(2)  Take,  import,  export,  or  conduct 
any  otherwise  prohibited  activity,  for 
bona  fide  scientific  research  purposes 
any  endangered  or  threatened  species  or 
species  part  subject  to  this  subpart 

(c)  Eiwancement  (1)  An  enhancement 
permit  is  required  to:  (i)  Take  or  import, 
for  purposes  of  enhancing  the  survival 
or  recovery  of  a  species  or  stock,  any 
marina  mammal  or  marine  mammal  part 
subject  to  this  subpart;  or 

(ii)  Take,  Import,  export,  or  conduct 
any  otherwise  prohibited  activity,  for 
enhancement  purposes,  any  endangered 


or  threatened  species  or  part  of  such 
species  subject  to  this  subpart. 

(2)  Only  living  protected  species  and 
protected  species  parts  necessary  for 
enhancement  of  the  survival,  recovery, 
or  propagation  of  the  affected  species  or 
stock  may  be  taken  or  imported  under 
the  authority  of  enhancement  permits. 
Protected  species  parts  include,  in  this 
regard,  clinical  specimens  or  other 
biological  samples  required  for  the 
conduct  of  breeding  programs  or  the 
diagnosis  or  treatment  of  disease. 

(a)  Guidelines  and  examples.  (1)  The 
most  common  activities  that  require  a 
special  exception  permit  are  included  in 
appendix  A  to  this  subpart.  In  addition, 
for  marine  mammals  in  the  wild,  an 
activity  that  exceeds  or  is  conducted  in 
a  maimer  contrary  to  the  recommended 
approach  standards  described  in 
appendix  B  to  this  subpart  will  likely 
require  a  special  exception  permit. 
TTiese  appendices  are  provided  as 
guidance  in  determining  whether  a 
permit  is  required  to  conduct  an  activity 
for  a  special  exception  purpose  and 
shoula  not  be  construed  as  all-inclusive. 

(2)  An  activity  not  described  in 
appendix  A  or  appendix  B  to  this 
subpart,  but  that  may  involve  a  take, 
import,  or  export  of.  or  otherwise 
prohibited  activity  affecting,  a  protected 
species  or  protected  species  parts  for  the 
purposes  of  public  display,  scientific 
research,  or  enhancement,  may  require 
a  special  exception  permit  On  the  basis 
of  an  adequate  description  of  the 
proposed  activity  by  an  applicant,  the 
AA  will  determine  whether  a  special 
exception  permit  is  required  under  this 
subpart. 

(e)  Export  of  marine  mammals  or 
marine  mammal  parts.  The  export  of  a 
marine  mammal  or  marine  mammal  part 
taken  or  imported  imder  the  authority  of 
a  special  exception  permit  requires 
authorization  imder  the  conditions  of 
the  holder's  permit  or,  if  a  person  is 
proposing  to  export  a  marine  mammal 
part  and  is  not  a  permit  holder,  then  the 
export  of  the  marine  mammal  part  must 
be  authorized  by  the  AA.  If  the  marine 
mammal  or  marine  mammal  part  to  be 
exported  is  a  species  listed  as 
endangered  or  threatened  imder  the 
ESA,  a  permit  is  required  authorizing 
that  activity. 

1216.34    PermH  eppticatlon,  review,  end 
decision  procedure*. 

(a)  Application  submission.  An 
original  signed  by  the  applicant  and  two 
copies  of  tide  completed  signed 
application  for  a  special  exception 
permit  must  be  submitted  to  the  AA  at 
the  address  listed  in  the  application 
instructions  referred  to  in  paragraph  (c) 
of  this  section. 
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(b)  Applications  involving  the  export 
of  living  protected  species.  Applications 
to  take  and  export  living  protected 
species  from  the  United  States  for  a 
special  exception  purpose,  including 
applications  from  persons  not  subject  to 
U.S.  jurisdiction  under  the  Acts  (e.g.,  a 
foreign  facilit}').  must: 

(1)  Be  submitted  to  the  AA  through 
the  Convention  on  International  Trade 
in  Endangered  Species  management 
authority  of  the  foreign  government  and. 
if  different,  the  appropriate  agency  or 
agencies  of  the  foreign  government  that 
perform  functions  and  activities  similar 
to  the  functions  performed  by  NMFS 
under  the  Acts. 

(2)  Include  a  certification  from  the 
foreign  government: 

(i)  That  the  information  set  forth  in 
the  application  is  accurate; 

(ii)  That  the  laws  and  regulations  of 
the  government  involved  allow 
enforcement  of  the  terms  and  conditions 
of  the  permit,  should  it  be  issued,  and 
that  the  government,  including  the 
affected  Convention  on  International 
Trade  in  Endangered  Species 
management  authority,  will  enforce 
such  terms  and  conditions,  including  an 
annual  inspection  of  the  foreign  facility 
equivalent  to  U.S.  facility  inspections 
conducted  by  the  Animal  and  Plant 
Health  Inspection  Service  of  the  U.S. 
Department  of  Agriculture  (also  see 
§216.38(b)(22));and 

(iii)  That  the  government  concerned 
will  afford  comity  to  a  decision  by  the 
AA  to  amend,  modify,  suspend,  or 
revoke  a  permit. 

(3)  Demonstrate  that  the  foreign 
applicant/facility  meets  all  standards 
and  regulations  applicable  to  appUcants 
that  are  subject  to  U.S.  jurisdiction. 

(c)  Application  instructions  and 
information  requirements. 

(1)  Applications  must  be  in  the  format 
and  include  the  information  described 
in  the  Application  Instructions  for  a 
Special  Exception  Permit  (appUcation 
instructions).  The  basic  information 
required  is  included  in  appendix  C  to 
this  subpart.  The  application 
instructions  may  be  requested  from  the 
Director.  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1335 
East-West  Highway.  Silver  Spring,  MD 
20910.  Persons  requesting  application 
instructions  should  identify  the 
protected  species  involved  and  the 
special  exception  purpose  for  which  the 
application  will  be  submitted — 
scientific  research,  public  display,  or 
enhancement — and  if  scientific  research 
or  enhancement,  whether  the  proposed 
activity  will  involve  captive  holding  of 
protected  species. 

(2)  The  AA  may  require  an 
elaboration  of  the  information  submitted 
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by  an  applicant  or  may  require  the 
submission  of  any  additional 
information. 

(d)  Initial  application  review.  (1)  The 
AA  will  inform  apphcants  of  receipt  of 
appUcations. 

(2)  During  the  initial  review  of  the 
apphcation,  the  AA  will  determine: 

fi)  Whether  the  application  is 
complete,  taking  into  consideration  the 
applicable  information  requirements  set 
out  in  appendix  C  of  this  subpart,  and 
the  application  instructions. 

(ii)  Whether  the  proposed  special 
exception  activity  is  for  purposes  of 
public  display,  bona  fide  scientific 
research,  or  enhancement,  as  applicable. 

(iii)  If  the  proposed  activity  is  for  the 
purpose  of  enhancement,  whether  the 
species  or  stock  identified  in  the 
application  is  in  need  of  enhancement 
for  its  survival  or  recovery  and  the 
proposed  activity  is  likely  to  succeed  in 
its  objectives. 

(iv)  Whether  the  activities  proposed 
are  to  be  conducted  consistent  with  the 
permit  restrictions  as  described  in 
§216.36. 

(v)  Whether  sufficient  information  is 
included  regarding  the  environmental 
impact  of  the  proposed  activity  to 
enable  the  AA: 

(A)  To  make  an  initial  determination 
under  the  National  Environmental 
Policy  Act  (NEPA)  as  to  whether  the 
preparation  of  an  environmental 
assessment  (EA)  or  environmental 
impact  statement  (EIS)  is  appropriate  or 
necessary  (i.e.,  whether  the  activity 
proposed  is  categorically  excluded  from 
preparation  of  further  environmental 
documentation);  and 

(B)  To  prepare  an  EA  or  EIS  if  an 
initial  determination  is  made  by  the  AA 
that  the  activity  proposed  is  not 
categorically  excluded  from  such 
reouirements. 

(3)  Where  marine  mammals  are 
concerned,  the  AA  may  consult  with  the 
Marine  Mammal  Commission  and  the 
Committee  of  Scientific  .Advisors  on 
Marine  Mammals  in  maldng  these  initial 
determinations. 

(4)  Applications  determined  to  be 
incomplete,  for  a  special  exception 
purpose  different  than  that  proposed  in 
the  application,  proposing  activities 
contrary  to  permit  restrictions,  or  in 
need  of  additional  information 
necessary  for  compliance  with  NEPA. 
will  be  returned  to  the  applicant  for 
revision.  If  the  applicant  fails  to  correct 
the  deficiency  within  60  days  following 
the  date  of  notification,  the  application 
shall  be  considered  withdrawn  by  the 
applicant. 

(5)  Applications  determined  to  be  for 
purposes  other  than  public  display, 
bona  fide  scientific  research,  or 


enhancement,  will  be  returned  to  the 
apphcant  and  not  further  considered. 

(e)  Notice  of  receipt  and  application 
review.  (1)  Upon  completing  the  initial 
review,  the  AA  will  publish  a  notice  of 
receipt  of  the  application  in  the  Federal 
Register: 

(i)  If  the  application  is  initially 
determined  to  be  complete,  for  a  special 
exception  purpose  consistent  with  that 
proposed,  and  includes  information 
sufficient  for  compliance  with  NpPA; 
and 

(ii)  Following  the  preparation  of  any 
NEPA  documentation  that  has  been 
determined  initially  to  be  required. 

(2)  The  Federal  Register  notice  of 
receipt  will: 

(i)  Include  a  summary  of  the 
application,  including: 

(A)  The  purpose  of  the  request; 

(B)  The  species  and  number  of  marine 
mammals  or  endangered  or  threatened 
species  proposed  to  be  taken,  imported, 
exported,  or  affected  by  an  otherwise 
prohibited  activity; 

(C)  The  tyj)e(s)  and  maimer  of  special 
exception  activity  proposed: 

(D)  The  location(s)  in  which  the 
protected  species  are  proposed  to  be 
taken,  from  which  they  are  proposed  to 
be  imported,  and  to  which  they  are 
proposed  to  be  exported,  as  applicable; 

(E)  Whether,  and  in  what  manner, 
marine  mammals  proposed  to  be  taken, 
imported,  or  exported  for  public  display 
purposes  are  proposed  to  be  used  in 
interactive  programs;  and 

(F)  The  proposed  period  of  the  permit. 
(ii)  List  the  locations  in  which  the 

application  is  available  for  review. 

(iii)  Invite  interested  parties  to  submit 
written  comments  concerning  the 
application  within  30  days  of  the  date 
of  the  notice. 

(iv)  Include  a  NEPA  statement  that  an 
initial  determination  has  been  made  that 
the  activity  proposed  is  categorically 
excluded  from  the  requirements  to 
prepare  an  EA  or  EIS,  that  an  EA  was 
prepared  resulting  in  a  finding  of  no 
significant  impact,  or  that  a  final  EIS  has 
been  prepared  and  is  available  for 
review. 

(3)  Where  marine  mammals  are 
concerned,  the  AA  vfill  send  a  copy  of 
the  complete  application  to  the  Marine 
Mammal  Commission  and  request  that 
their  recommendations,  including  those 
of  the  Conunittee  of  Scientific  Advisors 
on  Marine  Mammals,  be  submitted 
within  30  days  of  receipt  of  the 
application  by  the  Commission.  If 
within  45  days  of  receipt  of  the 
application  (or  such  longer  time  as  the 
AA  may  establish)  the  Commission  and 
the  Committee  do  not  recommend  that 
the  permit  be  issued,  this  will  be 
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considered  a  recommendation  that  the 
permit  be  denied. 

(4)  The  AA  may  consult  with  any 
other  person,  institution,  or  agency 
concerning  the  application. 

(5)  Within  30  days  of  publication  of 
the  notice  of  receipt  in  the  Federal 
Register,  any  interested  party  may 
submit  written  comments  or  may 
request  a  pubUc  hearing  on  the 
application. 

16)  If  the  AA  determines  that  a  public 
hearing  would  be  advisable,  the  AA 
may,  writhin  60  days  of  pubUcation  of 
the  notice  of  receipt  in  ^e  Federal 
Register,  hold  a  public  hearing.  Notice 
of  the  date,  time,  and  place  of  the  pubUc 
hearing  will  be  published  in  the  Federal 
Register  not  less  than  15  days  in 
advance  of  the  public  hearing.  Any 
interested  person  may  appear  in  person 
or  through  representatives  and  may 
submit  any  relevant  material,  data, 
views,  or  comments.  A  summary  record 
of  the  hearing  will  be  kept. 

(7)  If  the  AA  determines  that  a  public 
hearing  would  not  be  advisable,  the  AA 
may  extend  the  period  during  which 
any  interested  party  may  submit  written 
comments.  hJotics  of  the  extension  must 
be  published  in  the  Federal  Register 
wimin  60  days  of  publication  of  the 
notice  of  receipt  In  the  Federal  Register. 

(f)  Issuance  or  denial  of  a  permit.  (1) 
Within  30  days  of  the  close  of  the  public 
hearing  or.  If  no  pubUc  hearing  is  held, 
within  30  days  of  the  close  of  the  public 
comment  period,  the  AA  will  issue  or 
deny  a  special  exception  permit,  except 
as  provided  in  subpart  D  of  15  CTR  part 
904. 

(2)  In  making  a  decision  to  issue  or 
deny  issuance  of  a  special  exception 
permit,  the  AA  will  consider  all 
comments  received  during  the  comment 
period  in  Ught  of  applicable  issuance 
criteria  and  any  other  information  or 
data  that  the  AA  determines  are  relevant 
in  making  such  a  decision,  including, 
but  not  l^ted  to: 

(i)  How  the  applicant's  needs, 
program,  and  ^^ties  compare  and 
relate  to  proposed  and  ongoing  projects 
and  programs: 

(iij  Whether  the  expertise,  facilities, 
or  other  resources  available  to  the 
apphcant  appear  adequate  to 
accompUsh  successfully  the  objectives 
stated  in  the  application; 

(iii)  Opinions  or  views  of  scientists  or 
other  persons  or  organizations 
knowledgeable  of  the  protected  species 
that  is  the  subject  of  the  application  or 
of  other  matters  germane  to  the 
application;  and 

(iv)  If  a  hve  animal  is  to  be  held 
captive  or  transported,  the  appUcant's 
qualifications  for  the  proper  care  and 
maintenance  of  the  protected  species 


and  the  adequacy  of  the  applicant's 
facilities,  equipment,  and  persoimel. 

(3)  Notice  of  the  decision  of  the  AA 
shall  be  published  in  the  Federal 
Register  within  10  days  after  the  date  of 
permit  issuance  or  denial  and  shall 
indicate  where  copies  of  the  permit,  if 
issued,  may  be  reviewed  or  ootained.  If 
the  permit  issued  involves  protected 
species  listed  as  endangered  or 
threatened  under  the  ESA.  the  notice 
shall  include  a  finding  by  the  AA  that 
the  permit: 

(i)  Was  applied  for  in  good  faith; 

(ii)  If  exercised,  will  not  operate  to  the 
disadvantage  of  such  endangered  or 
threatened  species;  and 

(iii)  Is  consistent  with  the  purposes 
and  policy  set  forth  in  section  2  of  the 
ESA. 

(4)  The  applicant  for  a  permit  or  any 
party  opposed  to  such  permit  may 
obtain  judicial  review  of  the  terms  and 
conditions  of  any  special  exception 
permit  issued  or  of  a  decision  to  deny 
such  a  permit.  Such  review  may  be 
initialed  by  filing  a  petition  for  review, 
within  60  days  of  the  date  of  permit 
issuance  or  danial,  in  the  U.S.  district 
court  for  the  district  wherein  the 
applicant  for  a  permit  resides,  or  has  its 
principal  place  of  business,  or  in  the 
U.S.  District  Court  for  the  District  of 
Columbia. 

(5)  If.  after  publishing  a  notice  of 
receipt,  the  ^  determines  on  the  basis 
of  new  information  regarding  the  impact 
of  the  proposed  activity  on  the  human 
environment  that  an  £A  or  EIS  mtist  be 
prepared,  the  AA  must  deny  the  permit: 
unless  an  EA  is  prepared  and  a  finding 
of  no  significant  impact  is  made  before 
the  AA  must  make  a  decision  to  Issue 
or  deny  the  permit  as  required  under 
paragraph  (f)(1)  of  this  section.  If  a 
permit  is  denied  under  these 
ciraunstances.  the  application  may  be 
resubmitted  with  information  sufficient 
to  prepare  the  required  EA  or  EIS,  and 
will  be  processed  as  a  new  application. 

(6)  The  AA  may  waive  the  30-day 
public  comment  period  required  under 
the  ESA  in  an  emergency  situation 
where  the  health  or  life  of  an 
endangered  animal  is  threatened  and  no 
reasonable  alternative  is  available  to  the 
applicant;  but  notice  of  such  waiver 
shall  be  published  in  the  Federal 
Register  within  10  days  following  the 
issuance  of  the  special  exception 
permit.  Note:  This  provision  would 
apply  to  endangered  marine  mammals 
only  where  the  AA  has  authorized  a 
taking  or  importation  under  the 
provisions  of  section  109(h)  of  the 
MMPA. 


1216.35    toauanoe  ertterta. 

(a)  Genera/.  For  the  AA  to  issue  any 
special  exception  permit,  the  applicant 
must  demonstrate  the  following: 

(1)  The  proposed  taking,  importation, 
export,  or  otherwise  prohibited  activity 
is  humane  and  does  not  present  any 
unnecessary  risks  to  the  health  and 
welfare  of  protected  species. 

(2)  The  proposed  special  exception 
activity  is  consistent  with  the  appUcable 
restrictions  of  8  216.36. 

(3)  Any  proposed  taking,  importation, 
export,  or  otherwise  prohibitea  activity 
involving  the  captive  maintenance  of  a 
protected  species  will  be  conducted  in 
accordance  with  the  applicable 
requirements  of  8  216.37.  and  the 
applicant's  qualifications  and  record  for 
the  care  and  supervision  of  protected 
species  support  a  reasonable 
expectation  of  compliance  with  captive 
maintenance  requirements.  If  the 
applicant  has  had  a  pattern  of  non- 
compliance with  captive  maintenance 
requirements  or  permit  conditions  of 
88  216.37  and  216.38,  the  applicant 
must  have  demonstrated,  in  a  manner 
and  for  a  period  acceptable  to  the  AA. 

a  pattern  of  compliance  with  sudi 
requirements  and  conditions;  such 
period  to  be  not  less  than  1  year,  during 
which  at  least  two  consecutive 
inspections  conducted  at  least  4  months 
apart  must  have  been  completed 
doctunenting  the  applicant's  full 
compliance  with  the  requirements  and 
conditions. 

(4)  Granting  any  requested  import  or 
export  is  not  likely  to  result  In  a  take  of 
protected  species  or  protected  species 
parts  other  than  that  authorized  by  the 
permit  (e.g..  the  import  or  export  is  not 
likely  to  result  in  replacement  takes  or 
otherwise  increase  demand  for 
protected  species  or  protected  species 
parts  resulting  in  takes  to  meet  such 
anticipated  demand). 

(5)  U  the  proposed  take  or  import 
involves  holding  marine  mammals 
captive  (other  than  short-term  capture 
and  release  activities  associated  with  a 
capture  from  the  wild),  the  applicant 
has: 

(i)  either  committed  to  posting  a 
surety  bond(s)  acceptable  to  the  AA  as 
required  in  8  216.38(b)(8)(v)  and 
(b)(27)(i)p),  prior  to  obtaining  custody 
by  transfer  or  capturing  from  the  wild 
the  subject  marine  mammals, 
respectively,  or  made  arrangements 
acceptable  to  the  AA  (i.e.,  contingency 
planning  and  assurances  of  adequate 
funding  arrangements)  for  the 
disposition  of  the  marine  mammal,  if 
and  when  the  applicant's  permitted 
activity  terminates;  and 

(ii)  Qjmmitted  to  accepting  temporary 
custody  of  seized  or  abandoned  marine 
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mammals  on  a  space  available  basis, 
except  where  acceptance  of  temporary 
custody  would  involve,  in  the  written 
opinion  of  the  attending  veterinarian,  a 
risk  to  the  health  or  welfare  of  marine 
mammals  hold  by  the  applicant.  Seized 
or  abandoned  marine  mammals  in  this 
context  are  marine  mammals  held  under 
a  special  exception  permit  for  purposes 
of  public  display,  scientific  research,  or 
enhancement,  that  either  have  been 
abandoned  by  the  permit  holder  with 
custody  or  seized  by  NMFS  under  the 
terms  of  this  part  or  of  15  CFR  part  904, 
and  for  which  a  request  to  assume 
custody  has  not  been  received  by  NMFS 
from  any  permit  holder  within  15  days 
from  the  date  of  notification  of  all  such 
permit  holders  by  NMFS.  The  AA  may 
exempt  an  applicant  from  the 
requirements  of  paragraph  (a)(5)  of  this 
section  if  it  is  in  the  interest  of  the 
health  and  welfare  of  the  marine 
mammal(s)  concerned  and  if  there  is  no 
reasonable  alternative  (e.g.,  alternative 
facility  at  which  the  subject  marine 
mammal  could  be  held/transferred). 

(6)  If  a  protected  species  is  proposed 
to  be  held  captive,  a  commitment  to 
maintain  or  contribute  data  to  a  stud 
book,  and,  if  the  protected  species  has 
been  determined  to  be  depleted  under 
the  MMPA  or  hsted  as  endangered  or 
threatened  under  the  ESA,  a 
commitment  to  participate  in  a 
cooperative  breeding  program. 

(7)  The  proposed  special  exception 
activity,  if  it  involves  protected  species 
determined  to  be  endangered  or 
threatened  imder  the  ESA,  will  be 
conducted  consistent  with  the  purposes 
and  policy  set  forth  in  section  2  of  the 
ESA. 

(b)  Public  display.  For  the  AA  to  issue 
a  public  display  permit,  the  applicant 
must  demonstrate  the  following: 

{(l)  The  source  of  the  proposed  taking 
ot  Importation  of  living  msuine 
mammals  is  one  that  will  present  the 
least  practicable  effects  on  wild 
populations. 

(2)  Any  proposed  permanent  removal 
from  the  wild: 

(i)  Is  consistent  with  any  appUcable 
quota  established  by  the  AA;  or 

(ii)  Where  there  is  no  quota  in  effect, 
will  not  have,  by  itself  or  in 
combination  with  all  other  known  takes 
and  sources  of  mortality,  a  significant 
direct  or  indirect  adverse  effect  on  the 
protected  species  or  stock,  based  on  the 
best  available  information  on 
cumulative  take  for  the  species  or  stock, 
including  information  provided  by  the 
applicant  concerning  the  status  of  the 
species  or  stock  (e.g.,  population  survey 
data). 


(3)  The  education  or  conservation- 
program  offered  by  the  applicant  is 
acceptable  to  the  AA,  considering: 

(i)  Whether  an  education  or 
conservation  program  with  clearly 
stated  objectives  has  been  designed  and 
is  being,  or  will  be,  conducted  and 
evaluated  by  a  professional  staff;  and 

(ii)  Whether  the  basic  messages  and 
piuposes  of  the  program  are  consistent 
with  the  policies  and  objectives  of  the 
MMPA,  whether  they  include  accurate 
information  about  the  Ufe  history, 
behavior,  sensory  capabilities, 
conservation  or  other  aspects  of  marine 
mammals,  such  as  their  role  in  the 
marine  ecosystem,  and  whether  they  are 
being,  or  are  likely  to  be,  conveyed  to 
die  participating  public  in  an  effective 
manner. 

(4)  For  any  interactive  program: 

(i)  All  measures  determined  by  the 
AA  to  be  necessary  for  the  health  and 
welfare  of  the  participating  marine 
mammals  will  be  taken; 

(ii)  The  program  is  conducted  for  the 
purpose  of  education  or  conservation  as 
a  part  of  an  education  or  conservation 
program  determined  acceptable  under 
paragraph  {b)(3)  of  this  section,  and  is 
consistent  with  the  policies  and 
objectives  of  the  MMPA;  and 

(iii)  Any  aspect  of  the  program  that 
involves  a  marine  mammal/public 
interaction  prohibited  in  the  v«rild  is 
clearly  presented  as  such,  v«rith  an 
explanation  of  why  such  a  prohibition 
is  necessary  for  the  protection  of  marine 
mammals  iii  the  wild. 

(5)  The  taking/capture  of  any  marine 
mammal  proposed  for  importation  was, 
or  will  be,  consistent  with  the  same 
requirements,  restrictions,  criteria,  and 
conditions  as  those  apphcable  to  the 
taking/capture  of  a  marine  mammal 
subject  to  U.S.  jurisdiction. 

(c)  Scientific  research.  For  the  AA  to 
issue  a  scientific  research  permit,  the 
applicant  must  demonstrate  the 
following: 

(1)  The  proposed  special  exception 
activity  does  not  involve  unnecessary 
duplication  of  research.  If  similar 
research  on  the  same  or  comparable 
species  has  been  done  in  the  past  or  has 
been  authorized,  the  proposed  research 
must  either: 

(i)  Be  necessary  to  verify  (i.e., 
replicate)  the  results  of  this  previous  or 
authorized  research;  that  is,  results 
cannot  be  reasonably  and  accurately 

Eredicted  from  the  body  of  scientific 
Dowledge  currently  available  in  the 
scientific  Uterature  or  from  the  likely 
results  of  ongoing  studies;  or 

(ii)  Be  likely  to  contribute  significant 
data  to  the  scientific  hteratiire  or 
provide  new  insight. 


(2)  If  the  lethal  taking  of  protected 
species  is  proposed,  non-lethal  methods 
for  conducting  the  research  are  not 
feasible. 

(3)  For  species  or  stocks  not 
designated,  or  proposed  to  be 
designated,  as  depleted  under  the 
MMPA,  and  not  listed  as  endangered  or 
threatened  or  not  proposed  to  be  listed 
as  endangered  or  threatened  under  the 
ESA: 

(i)  The  proposed  research,  by  itself  or 
in  combination  with  other  activities 
(i.e.,  all  other  takes  and  known  sources 
of  mortahty),  is  not  likely  to  have  a 
significant  adverse  impact  on  the 
species  or  stock;  and 

(ii)  Any  proposed  permanent  removal 
from  the  wild  either: 

(A)  Is  consistent  with  any  applicable 
quota  established  by  the  AA;  or 

(B)  Where  there  is  no  quota  in  effect, 
will  not  have,  by  itself  or  in 
combination  with  all  other  takes  and 
known  sources  of  mortahty,  a 
significant  direct  or  indirect  adverse 
effect  on  the  protected  species  or  stock, 
based  on  the  best  available  information 
on  cimiulative  take  for  the  species  or 
stock,  including  information  provided 
by  the  applicant  concerning  the  status  of 
the  species  or  stock. 

(4)  For  species  or  stocks  designated, 
or  proposed  to  be  designated,  as 
depleted  by  the  AA  under  the  MMPA, 
or  listed  as  endangered  or  threatened  or 
proposed  to  be  Usted  as  endangered  or 
threatened  under  the  ESA: 

(i)  The  proposed  research  caimot  be 
accomplished  using  a  species  or  stock 
that  is  not  depleted,  proposed  for 
designation  as  depleted,  Usted  as 
endangered  or  threatened,  or  proposed 
to  be  listed  as  endangered  or  threatened; 

(ii)  The  proposed  research,  by  itself  or 
in  combination  with  other  activities 
(e.g.,  all  other  takes  and  known  sources 
of  mortality),  is  not  likely  to  have  a 
long-term  direct  or  indirect  adverse 
impact  on  the  species  or  stock;  and 

(iii)  The  proposed  research  will 
either: 

(A)  Address  a  research  need/objective 
identified  in  a  species  recovery  or 
conservation  plan  or,  if  there  is  no 
conservation  or  recovery  plan  in  place, 
a  research  need/objective  identified  by 
the  AA  in  light  of  the  factors  that  would 
be  addressed  in  a  conservation  or 
recovery  plan; 

(B)  Be  likely  to  contribute 
significantly  to  understanding  the  basic 
biology  or  ecology  of  the  species  or 
stock,  or  to  identifying,  evaluating,  or 
resolving  conservation  problems  for  the 
species  or  stock;  or 

(C)  contribute  significantly  to 
fulfilling  a  critically  important  research 
need;  and 
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(iv)  If  the  proposed  scientific  research 
involves  a  lethal  taking  of  marine 
mammals,  the  results  will  directly 
benefit  that  species  or  stock,  or  v/\l\ 
fulfill  a  critically  important  research 

(5)  The  proposed  research  is  not  likely 
to  have  significant  adverse  effects  on 
any  other  component  of  the  marine 
ecosystem  of  which  the  affected  species 
or  stock  is  a  part. 

(d)  Enhancement.  For  the  AA  to  issue 
an  enhancement  permit,  the  applicant 
must  demonstrate  the  following: 

(1)  The  proposed  activity  is  likely  to 
contribute  significantly  to  maintaining 
or  increasing  distribution  or  abundance, 
or  enhancing  the  health  or  welfare  of  the 
species  or  stock,  necessary  to  ensure  the 
survival  or  recovery  of  the  affected 
species  or  stock  in  the  wild. 

(2)  The  proposed  activity  is  consistent 
with  an  approved  conservation  plan 
developed  under  section  115(b)  of  the 
MMPA  or  recovery  plan  developed 
under  section  4(f)  of  the  ESA  for  the 
species  or  stock;  or,  if  there  is  no 
conservation  or  recovery  plan,  the 
proposed  activity  is  consistent  with  the 
AA's  evaluation  of  the  actions  required 
to  enhance  the  survival  or  recovery  of 
the  species  or  stock  in  light  of  the 
factors  that  would  be  addressed  in  a 
conservation  or  recovery  plan. 

(3)  Any  proposed  public  display  of 
marine  mammals  will  be  consistent 
with  the  applicable  criteria  of  paragraph 
(b)  of  this  section,  and  the  restrictions 
and  conditions  of  §§  216.36  and  216.37. 
unless  specifically  exempted  by  the  AA 
based  on  a  determination  that  such  an 
exemption  is  necessary  for  the 
attainment  of  survival  or  recovery 
objectives. 

(4)  Any  proposed  scientific  research 
will  be  consistent  with  the  applicable 
criteria  of  paragraph  (c)  of  this  section, 
and  the  applicable  restrictions  and 
condiUons  of  §§  216.36  and  216.37. 
unless  specifically  exempted  by  the  AA 
based  on  a  determination  that  such  an 
exemption  is  necessary  for  the 
attainment  of  survival  or  recovery 
objectives. 

§  216^  Pennit  rMtrlctions. 

(a)  General.  The  following  restrictions 
are  requirements  of  all  sp)ecial  exception 
permits: 

(1)  The  taking,  importation,  export,  or 
conduct  of  an  otherwise  prohibited 
activity  involving  protected  species, 
including  the  methods  of  capture, 
transportation,  supervision,  handling, 
care  and  maintenance,  and  treatment, 
must  comply  at  all  times  with  the 
regulations  of  this  subpart. 

(2)  The  valid  period  for  any  special 
exception  pennit  issued,  or  any  major 


amendment  granted,  is  limited  to  5 
years  from  the  effective  date  of  such 
permit  or  major  amendment.  In 
accordance  with  the  provisions  of 
§  216.40.  the  valid  period  of  a  permit 
may  be  extended  by  a  minor 
amendment  up  to  12  months  beyond 
that  established  in  the  original  permit 
(i.e..  a  maximum  possible  initial  permit 
period  of  6  years  before  a  major 
amendment  is  required  to  extend  the 
valid  period  of  the  permit  further). 

(3)  Any  protected  species  or  protected 
species  part  imported  under  the 
authority  of  a  special  exception  permit 
must  not  have  been  taken  or  imported 
in  a  manner  deemed  inhumane  by  the 
AA.  in  violation  of  the  Acts,  or  in 
violation  of  the  law  of  another  country 
having  jurisdiction  over  the  taking  or 
importation.  Importation  of  protected 
species  and  protected  species  parts  is 
subject  to  the  provisions  of  50  CFR  part 

(4)  Special  exception  permits  do  not 
authorize  the  permit  holder  or  any  other 
person  to  take  protected  species  in 
waters  under  the  jurisdiction  of  any 
country  without  the  consent  of  such 
country.  The  permit  holder  is 
responsible  for  securing  such  consent 
and  complying  with  any  applicable  laws 
and  regulations  of  that  country. 

(5)  Tne  permit  holder  is  responsible 
for  the  activities  of  any  individual  who 
is  operating  under  the  authority  of  the 
pennit  including,  but  not  limited  to.  the 
capture,  transportation,  supervision, 
handling,  care  and  maintenance, 
Ueatment.  health  and  welfare,  or  export 
of  any  protected  species  or  protected 
species  part. 

(6)  All  individuals  conducting  an 
activity  lUider  the  authority  of  the 
permit  must  possess  qualifications  (e.g.. 
education  or  experience)  commenstirate 
with  their  duties  and  responsibilities,  or 
must  be  ur-ier  the  direct  supervision  of 
a  person  with  such  qualifications.  All 
professional  staff  and  any  authorized 
agent  under  the  permit  who  require 
state  or  Federal  licenses  to  practice  their 
profession  must  be  duly  licensed  while 
conducting  any  activities  under  the 
permit. 

(7)  Marine  mammals  held  under  the 
authority  of  a  special  exception  permit 
may  not  be  held  with  pre-Act  marine 
mammals  of  the  same  species  unless 
such  pre-Act  marine  mammals  are  held 
by  the  permit  holder  in  accordance  with 
the  provisions  of  this  subpart  (see 
§  216.32(a)(2)). 

(8)  Special  exception  permits  must 
not  be  transferred  or  assigned  to  any 
other  person.  However,  certain  limited 
rights  of  succession  by  certain  persons 
may  be  authorized  in  accordance  with 
§  220.26  of  this  chapter  and.  in  the  case 


of  a  change  in  ownership  of  a  public 
display  facility,  the  public  display 
permit  may  be  transferred  in  accordance 
with  §  216.38(c)(5). 

(9)  The  original  or  a  notarized  copy  of 
any  special  exception  permit  must  be  in 
the  possession  of  the  permit  holder  or 
designated  agent  during  the  time  of  the 
authorized  special  exception  activity, 
any  transit  that  is  incident  to  such 
special  exception  activity,  and  any  other 
time  while  the  protected  species  or 
protected  species  part  is  in  the 
possession  of  the  permit  holder  or  agent. 
A  duplicate  copy  of  the  permit  must  be 
physically  attached  to  the  container, 
package,  enclosure,  or  other  means  of 
containment,  in  which  the  protected 
species  or  protected  species  part  is 
placed  for  purposes  of  storage,  transit, 
supervision,  or  care;  except,  for 
protected  species  held  captive  and 
protected  species  parts  in  storage, 
original  or  duplicate  copies  of  permits 
may  be  kept  on  file  at  the  location  of 
captive  holding  or  storage. 

(10)  Marketable  products  obtained  in 
the  course  of  an  activity  conducted  in 
the  wild  under  a  special  exception 
permit  may  not  be  sold,  offered  for  sale, 
or  exchanged  directly  or  indirectly  for 
any  product  or  service  of  value,  unless 
such  marketable  products  wore  obtained 
in  a  manner  or  for  a  purpose  essential 

(i)  The  conduct  of  permitted  bona  fide 
scientific  research  or  enhancement 
activities,  or  the  publication  or 
presentation  of  the  results  of  such 

activities: 

(ii)  The  development  or  conduct  of  a 
public  display  education  or 
conservation  program,  where  such 
material  has  been  obtained  incidental  to 
permitted  activities;  or 

(iii)  The  take  of  protected  species  in 
the  wild,  where  such  use  of  marketable 
products  is  specifically  authorized 
under  the  terms  and  conditions  of  the 
pennit  (e.g..  using  photographs  or  video 
of  protected  species  to  assess  remotely 
their  health  and  identify  animals  for 
capture,  minimizing  harassment  and 
stress  associated  with  wild  capture). 
(11)  Purchase  and  sale  transactions 
may  only  be  authorized  if  the  purchaser 
is  a  holder  of  a  special  exception  permit 
that  authorizes  the  holding  of  the 
subject  species,  or  a  consortium  of 
special  exception  permit  holders  where 
all  members  of  the  consortium  are 
authorized  to  hold  marine  mammals 
captive  and  at  least  one  member  of  the 
consortium  holds  a  special  exception 
permit  authorizing  the  holding  of  the 
subject  species. 

(b)  Public  display.  The  following 
restrictions  are  requirements  of  all 
public  display  permits: 
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(1)  Only  Uving  marine  manunals  may 
be  taken  or  Imported  under  tbe 
authority  of  a  public  display  permit. 

(2)  Public  display  focilities  must  be 
designed  and  activities  must  be 
oonducted  in  a  way  that  ensures 
humane  treatment  of,  prevents  injury  to. 
and  protects  the  health  and  welfare  of 
captive  marine  mammals. 

(3)  The  permit  holder  must  exhibit  the 
marine  mammals  to  the  public  on  a 
regularly  scheduled  basis,  with  access 
not  limited  or  restricted  other  than  by 
the  charging  of  an  admission  fee. 

(4)  No  marine  mammal  may  be  taken 
or  impKirted  under  the  authority  of  a 
public  display  permit  that  is: 

(i)  From  a  species  or  stock  designated 
as  depleted  or  proposed  by  the  AA  to  be 
designated  as  depleted  under  the 
MMPA,  unless  the  marine  mammal  to 
be  taken  or  imported  is  captive  bom  and 
the  provisions  of  paragraph  (d)(2)(i)  of 
this  section  are  met;  or 

(ii)  At  the  time  of  taking,  pregnant, 
lactating,  or  either  unweaned  or  less 
than  8  months  old,  whidiever  occurs 
later,  unless  the  AA  determines  that 
such  taking  or  importation  is  necessary 
for  the  protection  or  welfare  of  the 
animal. 

(c)  Scientific  research.  The  following 
restrictions  are  requirements  of  all 
scientific  research  permits: 

(1)  Scientific  reseairdi  activities  must 
be  conducted  as  described  and 
referenced  in  the  pwrnlt. 

(2)  Research  results  must  be 
published  or  otherwise  be  made  known 
to  the  scientific  community  in  a 
reasonable  period  of  time. 

(3)  Activities  conducted  under  the 
authority  of  a  scientific  research  permit 
may  only  be  conducted  under  the  direct 
supervision  of  the  principal  investigator 
or  a  co-investigator  specifically 
identified  in  the  permit 

(4)  The  take  of  living  protected 

>  species  in  the  wild  under  the  authority 
of  a  scientific  research  permit  must  be 
conducted  independent  and  separate 
from  activities  omducted  for 
commercial  or  recreational  purposes. 

(NotK  This  provision  is  intended  to 
prevent  the  alMise  of  using  a  sdentlflc 
research  permit  to  take  a  protected  species  in 
tbe  wild  toi  a  purpose  other  than  scientific 
research  (e.g.,  fOT  commercial  or  recreatlanal 
purposes)). 

In  this  context,  commercial  or 
recreational  activities  include  any 
activity  for  which,  or  in  connection  with 
which,  payment  in  cash,  product,  in- 
kind  services,  or  other  consideration  is 
involved.  However,  participation  of 
research  personnel  that  meets  the 
requirements  of  paragraphs  (a)(6)  and 
(c)(5)  of  this  8ecti<m  is  not  an  activity 


conducted  for  commercial  or 
recreational  purposes,  whether  such 
research  fwrsonnel  directly  or  Indirectly 
reimburse  the  principal  Investigator  for 
their  participation  in  the  p>ermitted 
research  or  otherwise  fund  or  support 
the  permitted  research.  Similarly,  bona 
fide  scientific  researt:h  conducted  on  a 
protected  species  taken  incidental  to  a 
commercial  activity,  where  such 
incidental  take  has  been  authorized 
under  the  MMPA  or  ESA,  as  applicable, 
is  considered  to  be  research  conducted 
Independent  and  separate  from  such 
commercial  activity.  In  a  similar 
manner,  research  conducted  incidental 
to  an  enhancement  activity  authorized 
under  the  MMPA  or  ESA  is  considered 
to  be  research  conducted  independent 
and  separate  from  commercial  or 
recreational  activity,  regardless  of 
whether  the  enhancement  activity  is 
conducted  in  association  with  a 
commercial  or  recreational  activity. 
Also,  in  this  context,  the  sale,  offer  for 
sale,  or  direct  or  indirect  exchange  for 
any  product  or  service  of  value  of 
marketable  products  obtained  consistent 
with  the  requirements  of  paragraph 
(a)(10)  of  this  section  are  not  activities 
conducted  for  commercial  purposes. 

(5)  All  personnel  involved  In  the 
conduct  of  any  activity  conducted  under 
the  authority  of  a  scientific  research 
permit  (i.e.,  principal  Investigator,  co- 
Investigators/agents,  and  support 
personnel)  during  which  a  protected 
species  is,  or  may  be,  taken,  imported, 
exported,  or  afiiscted  by  an  otherwise 
prohibited  activity,  must: 

(1)  Perform  a  function  directly 
supportive  of  and  necessary  for  the 
permitted  research  activity  (i.e..  other 
than  direct  or  indirect  funding  or 
payment):  or 

(ii)  Be  one  of  a  reasonable  number  of 
support  personnel  included  for  the 
purpose  of  training  or  as  back-up 
personnel  for  persons  described  in 
paragraph  (c)(5)(l)  of  this  section. 

(ejAny  protected  species  part 
imported  under  the  authority  of  a 
scientific  research  permit  must  not  have 
been  obtained  as  the  result  of  a  lethal 
taking  that  would  otherwise  be 
prohibited  under  the  Acts. 

(d)  Enhancement.  The  following 
restrictions  are  requirements  of  all 
eixhancement  permits: 

(1)  Only  livmg  protected  spedes  and 
protected  species  parts  necessary  for 
enhancement  of  the  survival,  recovery, 
or  pHt)pagation  of  the  affected  species  or 
stock  may  be  taken.  Imported,  exported, 
or  afTected  by  an  otherwise  prohibited 
activity  under  the  authority  of  an 
enhancement  permit.  Protected  species 
parts  would  include  in  this  regard 
clinical  specimens  at  other  biological 


samples  required  for  the  conduct  of 
breeding  programs  or  the  diagnosis  or 
treatment  of  disease. 

(2)  An  enhancement  permit  may 
authorize  the  captive  maintenance  of  a 
protected  species  from  an  endangered, 
threatened,  or  depleted  species  or  stock 
only  if  the  AA  determines  that: 

(i)  The  proposed  captive  maintenance 
is  likely  to  contribute  directly  to  the 
survival  or  recovery  of  the  species  or 
stock  by  maintaining  a  viable  gene  pool, 
increasing  productivity,  providing 
necessary  biological  information,  or 
establishing  animal  reserves  required  to 
sup{>ort  directly  these  objectives;  and 

(ii)  The  expected  benefit  to  the 
spedes  or  stock  outweighs  the  expected 
benefits  of  alternatives  that  do  not 
require  removal  of  protected  species 
from  the  wild. 

(3)  Any  protected  spedes  or  Its 
progeny  held  in  captive  maintenance 
under  an  enhancement  permit  must  be 
retiuTied  to  its  natural  habitat  as  soon  as 
feasible,  consistent  with  the  objectives 
of  an  approved  conservation  or  recovery 
plan  or  the  evaluation  by  the  AA  under 
§  216.35(d)(2).  In  accordance  with 
section  10(j)  of  the  ESA,  the  AA  may 
authorize  the  release  of  any  population 
of  an  endangered  spedes  or  a  tnreatened 
spedes  outside  the  current  range  of 
such  spedes  if  the  AA  determines  that 
such  releese  will  further  the 
conservation  of  such  spedes. 

(4)  The  AA  may  authorize  the  public 
display  of  marine  mammals  held  under 
the  authority  of  an  enhancement  permit 
only  if: 

(i)  The  public  display  is  inddental  to 
the  authorized  captive  maintenance: 

(ii)  The  public  display  will  not 
interfere  with  the  attainment  of  the 
siuvival  or  recovery  objectives: 

(111)  The  marine  mammals  will  be 
held  consistent  with  all  requirements 
and  standards  that  would  otherwise  be 
applicable  to  If  the  marine  mammals 
were  held  under  the  authority  of  a 
public  display  permit,  unless  the  AA 
determines  that  an  exception  is 
necessary  to  implement  an  essential 
enhancement  activity;  and 

(iv)  The  marine  mammals  will  be 
excluded  from  any  interactive  program 
and  will  not  be  trained  for  performance. 

(5)  Tlie  AA  may  authorize  non- 
intrusive  sdentific  research  to  be 
conduded  while  a  proteded  spedes  is 
held  under  the  authority  of  an 
enhancement  permit,  only  if  such 
scientific  research: 

(i)  Is  inddental  to  the  permitted 
enhancement  activities;  and 

(Ii)  Will  not  interfere  with  the 
attainment  of  the  survival  or  recovery 
objectives. 
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§216.37    Captive  m«lnt«nanc«. 

Paragraphs  (e)  through  (1)  of  this 
section  are  apphcable  only  to  marine 
mammals  under  the  Acts  and  do  not 
apply  to  other  protected  species;  for 
example,  marine  and  anadromous  fish 
or  marine  reptiles. 

(a)  Protected  species  may  be  held 
captive  for  a  special  exception  purpose 
only  if  such  taking  is  authorized  under 
a  special  exception  permit  issued  under 
this  subpart.  Protected  species  may  be 
held  captive  for  other  purposes  only  if 
authorized  under  other  provisions  of  the 
Acts  or  other  statutory  authority  that 
specifically  exempts  such  otherwise 
prohibited  activity  from  the  provisions 
of  the  Acts,  as  applicable  (e.g.,  10  U.S.C. 
7524). 

(b)  Permit  holders  are  responsible  for 
the  supervision,  handling,  care  and 
maintenance,  treatment,  health  and 
welfare,  and  transportation  of  protected 
species  held  under  a  special  exception 
permit,  unless  otherwise  specifically 
authorized  by  the  AA. 

(c)  The  methods  of  supervision, 
handling,  care  and  maintenance, 
treatment,  and  transportation  of 
protected  species  held  under  a  special 
exception  permit  must  be  humane  and 
must  comply  with  applicable 
regulations  and  standards  under  the 
Animal  Welfare  Act  (9  CFR  parts  1.2. 
and  3)  and  of  this  subpart,  unless 
otherwise  specifically  authorized  by  the 
AA.  Supplemental  standards  for  the 
supervision,  handling,  care  and 
maintenance,  treatment,  and 
transportation  of  protected  species  may 
be  specified  in  the  special  exception 
permit. 

(d)  Failure  to  comply  with  the 
applicable  captive  maintenance 
requirements  of  this  section  and  any 
supplemental  standards  of  the  permit  is 
considered  a  violation  of  these 
regulations  and  the  permit  and  may  be 
the  basis  for  amending,  modifying, 
suspending,  or  revoking  a  permit,  or 
denying  future  permits.  If  the  AA 
determines  there  is  a  reasonable  basis  to 
believe  that  a  permit  holder  is  not 
complying  with  the  apphcable  captive 
maintenance  requirements  of  this 
section  or  any  supplemental  standards 
of  the  permit,  to  ensure  the  protection 
or  welfare  of  the  protected  species  held 
by  the  permit  holder,  the  AA  may,  upon 
notice  of  the  permit  holder  of  this 
determination,  seize  the  protected 
species  pending  completion  of  an 
investigation  or  resolution  of  any 
charges  that  may  result  from  such  an 
investigation  (see  15  CFR  part  904). 

(e)  Except  as  provided  in  paragraph  (f) 
of  this  section,  public  display  permit 
holders  in  the  United  States  must  be 
licensed  or  registered  under  the  Animal 


Welfare  Act  by  the  Animal  and  Plant 
Health  Inspection  Service. 

(f)  A  special  exception  permit  may  be 
issued  for  activities  involving  captive 
maintenance  of  marine  mammals  at  a 
facility  before  construction  of  all  or  part 
of  the  facihty  is  completed  only  if  the 
plans  for  the  facility  and  the  proposed 
program  of  captive  maintenance  are 
found  to  comply  with  the  requirements 
and  standards  of  this  section. 
Authorization  to  obtain  custody  of 
marine  mammals  from  captive  stock  or 
to  capture  from  the  wild  will  be 
withheld  until  construction  has  been 
completed  and  the  faclUty  is  determined 
to  be  in  compliance  with  all  applicable 
standards  and  requirements. 

(g)  The  AA  may  authorize  limited 
temporary  holding  (i.e.,  less  than  6 
months)  in  a  facility  different  than  that 
listed  on  the  permit,  if: 

(1)  Either  an  emergency  exists  in 
which  the  health  or  welfare  of  a  captive 
marine  mammal  is  in  imminent 
jeopardy,  or  a  short-term  transfer  of  a 
marine  mammal  is  necessary  to  repair, 
renovate,  or  improve  the  facility  fisted 
on  the  permit  in  a  manner  benefitting 
the  health  or  welfare  of  the  marine 
mammal. 

(2)  The  transfer  follows  the  applicable 
procediures  of  §  216.38(b)(8).  unless 
specifically  waived  by  the  AA  in  the 
interest  of  the  health  or  welfare  of  the 
marine  mammal. 

(3)  The  marine  mammal  is  held  in 
compUance  with  the  requirements  of 
this  section,  and  only  imtil: 

(i)  The  emergency  is  resolved  or 
facility  renovation  is  completed  and  the 
marine  mammal  is  transferred  back; 

(ii)  Custody  of  the  marine  mammal  is 
transferred  to  the  permit  holder 
temporarily  holding  the  subject  marine 
mammal  pending  the  resolution  of  the 
emergency  or  completion  of  facility 
renovation;  or 

(iii)  Custody  of  the  marine  mammal  is 
transferred  to  another  permit  holder 
under  §  216.38(b)(8). 

(4)  Detailed  reports  are  submitted  on 
the  condition  of  the  marine  mammal 
and  the  status  of  the  emergency  or 
renovation  at  intervals  not  greater  than 
60  days. 

(5)  Such  limited  temporary  holding 
does  not  exceed  a  6-month  period. 

(6)  Custody  is  shared  jointly  if  the 
temporary  holding  facihty  is  also  a 
permit  holder,  meaning  the  marine 
mammal  will  be  held  at  the  temporary 
holding  facihty  under  the  authority  of 
the  permit  holder  experiencing  the 
emergency  or  conducting  faciUty 
renovations  and  consistent  with  any 
applicable  terms  and  conditions  of  the 
temporary  holding  facihty's  special 
exception  permit;  or  custody  is  retained 


by  the  permit  holder  if  the  temporary 
holding  facihty  is  not  also  a  permit 
bolder. 

(h)  A  marine  mammal  capttired  from 
the  wild  under  the  terms  and  conditions 
of  a  special  exception  permit  may  be 
held  temporarily  in  another  facility  for 
the  purpose  of  acclimation  and 
transition  training  for  a  period  not 
greater  than  6  months,  either: 

(1)  Under  the  authority,  terms,  and 
conditions  of  the  temporary  holding 
facility's  special  exception  permit,  with 
custody  being  held  by  the  temporary 
holding  facility;  or 

(2)  If  the  temporary  holding  faciUty 
does  not  hold  a  special  exception 
permit,  under  the  terms  and  conditions 
of  the  permit  under  which  the  marine 
mammal  was  captured,  with  custody 
being  retained  by  the  permit  holder. 
proN'ided  that: 

(i)  The  marine  mammal  is  to  be  held 
temporarily  only  until,  in  the  reasonable 
judgment  of  the  attending  veterinarian, 
acclimation  and  transition  training  has 
progressed  sufficiently  for  the  marine 
mammal  to  be  transferred; 

(ii)  The  temporary  holding  faciUty's 
sole  purpose  is  the  accUmation  and 
transition  training  of  marine  mammals 
captured  from  the  wild;  and 

(iii)  The  temporary  holding  facility  is 
in  comphance  with  all  appUcable 
standards  of  these  regulations. 

(i)  If  the  6-month  hmit  on  temporary 
holding  under  paragraph  (g)  or  (h)  of 
this  section  is  exceeded,  each  day  it  is 
exceeded  shall  constitute  a  separate 
violation  of  these  regulations. 

(j)  Under  the  terms  and  conditions  of 
the  special  exception  permit,  following 
the  capture  of  a  marine  manunal  from 
the  wild,  such  a  marine  mammal  may  be 
held  in  a  temporary  pen  or  other 
temporary  enclostire  located  adjacent  to 
or  near  the  capttire  site  only  if: 

(1)  The  marine  mammal  is  held  in  the 
temporary  enclosxire  for  the  minimum 
period  of  time  necessary: 

(i)  For  the  attending  veterinarian  to 
assess  the  health  and  behavior  of  the 
marine  mammal  and  determine  whether 
the  marine  mammal  should  be  held  and 
transferred  consistent  with  the  piupose 
and  terms  of  the  permit  or  released  to 
the  wild;  and 

(ii)  To  arrange  for  transportation  to 
the  permit  holder's  facility  or  to  a 
temporary  holding  faciUty  imder 
paragraph  (h)  of  this  section. 

(2)  The  marine  mammal  is  held  in  the 
temporary  enclosure  for  no  longer  than 
30  days,  imless  one  or  more  extensions 
in  increments  no  greater  than  15  days 
each  are  specifically  authorized  by  the 
AA,  based  on  a  determination  by  the 
attending  veterinarian  that  the  health  of 
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the  nutrine  mammal  would  be 
endangered  by  transfer  or  release. 

(3)  Tne  temporary  enclosure  is  able  to 
withstand  inclement  weather  and  is  in 
compliance  with  Animal  Welfare  Act 
standards  for  primary  enclosxires;  except 
that  any  single  aspect  of  the  minimxun 
space  requirements  (e.g.,  voliune, 
length,  width,  depth)  may  be  reduced  by 
no  more  than  one  half  if  the  attending 
veterinarian  determines  such  a 
reduction  is  necessary  to  make  the 
determination  in  paragraph  (j)(l)(i)  of 
this  section. 

(k)  Marine  mammals  held  under  the 
authority  of  a  special  exception  permit 
must  be  held  together  with  marine 
mammals  of  the  same  species,  except  for 
the  piuposes  of  short-term  (i.e.,  several 
days)  medical  treatment  by  an  attending 
veterinarian  or  as  authorized  by  the  AA. 
The  AA  may  authorize  holding  a  marine 
mammal  in  isolation  firom  other  marine 
mammals  of  the  same  species: 

(1)  If  such  isolation  is  necessary  to 
fulfill  the  puipose  or  objectives  of  the 
activity  for  which  the  scientific  research 
or  enhancement  permit  was  issued  and 
is  authorized  specifically  under  the 
permit; 

(2)  For  periods  not  to  exceed  6 
months,  if  the  permit  holder  provides  a  . 
statement  from  the  attending 
veterinarian: 

(i)  Explaining  how  such  isolation  is  In 
the  interests  of  the  health  and  welfare  of 
the  marine  mammal  concerned  (e.g., 
social  incompatibility,  special  medical 
condition,  consistency  with  known 
patterns  of  social  interaction  for  the 
species,  for  example,  because  of 
breeding  status,  sex,  age,  or  other 
equivalent  factors,  an  extended  period 
of  isolation  would  be  consistent  with 
that  otherwise  found  in  the  wild);  and 

(ii)  Identifying  any  alternatives 
available  for  minimizing  the  social 
isolation  of  the  marine  mammal, 
including  the  transfer  of  the  marine 
mammal  to  another  facility;  or 

(3)  If  the  marine  mammal  is  held 
together  with  one  or  more  marine 
mammals  of  a  different  species,  where 
the  multi-species  aggregation  mimics 
multi-species  aggregations  found  in  the 
wild. 

(1)  Whenever  known  to  occur  in  social 
units  in  the  wild,  marine  mammals  held 
under  special  exception  permits  must  be 
held  with  other  marine  mammals  of  the 
same  species  in  a  manner  and 
composition  that  in  nimiber,  sexual 
ratio,  and  age  structure  provides  the 
closest  practicable  approximation  of  the 
known  fundamental  (i.e.,  minimum) 
social  unit  found  in  the  wrild,  with  due 
consideration  dven  to  the  limitations 
and  health  and  welfare  concems 
uniquely  applicable  to  captive 


maintenance  (e.g.,  breeding  status). 
Exceptions  to  this  requirement  may  be 
made  b^  the  permit  holder,  If: 

(1)  The  permit  holder,  as  a  part  of  the 
annual  report  required  under  §  216.39, 
provides: 

(i)  A  statement  that  an  exception  is 
necessary  to  fulfill  the  purpose  or 
objectives  of  the  activity  for  which  the 
scientific  research  or  enhancement 
permit  was  issued;  or 

(ii)  A  certification  from  the  attending 
veterinarian  that  such  an  exception  is 
necessary  in  the  interests  of  the  health 
and  welfare  of  the  marine  mammals 
concerned  and  noting,  for  each,  the 
reason  for  such  an  exception  (e.g.,  sodal 
incompatibility,  special  medical 
condition,  seasonal/breeding  status 
concems,  etc.)  and  the  period  of  time 
such  exception  will  be  necessary  during 
the  upconilng  12  months;  or 

(ilij  A  statement  that  an  exception  is 
necessary  due  to  the  captive 
maintenance  limitations  of  the  facility 
in  which  the  subject  marine  mammals 
are  held  and  the  absence  of  a  reasonable 
alternative  to  such  holding  facility. 

(2)  The  AA  concurs  with  the  need  for 
such  an  exception.  The  concurrence  of 
the  AA  will  be  presumed  unless  the  AA: 

(i)  ConcxKS  with  such  an  exception  for 
a  specified  period  less  than  1  year, 
pending  review  of  additional 
information  requested  from  the  permit 
holder  regarding  the  need  for  an 
exception;  or 

(ii)  Informs  the  permit  holder  that  an 
exception  is  denied. 

1216^    PermH  condition*. 

(a)  Permit-specific  conditions.  Permits 
issued  imder  this  subpart  will  contain 
specific  terms  and  conditions  deemed 
appropriate  by  the  AA,  including,  but 
not  Umited  to: 

(1)  The  nimiber  and  species  of  marine 
mammals,  endangered  species,  or 
threatened  species  that  are  authorized  to 
be  taken,  imported,  exported,  or  affected 
by  an  otherwise  prohibited  activity; 

(2)  The  manner  in  which  these 
protected  species  may  be  taken 
(according  to  type  of  take  and 
authorized  level  of  harassment, 
including  harassment  during  capture); 

(3)  The  location(s)  in  which  the 
protected  species  may  be  taken,  from 
which  they  may  be  Imported,  or  to 
which  they  may  be  exported,  as 
applicable,  and,  for  endangered  or 
threatened  species  to  be  Imported/ 
exported,  the  port  of  entry/export; 

(4)  Whether,  and  in  what  manner, 
marine  mammals  proposed  to  be  taken, 
imported,  or  exported,  for  public 
display  purposes  may  be  used  in 
interactive  programs; 

(5)  The  period(8)  during  which  the 
permit  is  vaUd; 


(6)  Any  special  terms  or  conditions 
that  the  AA  deems  appropriate;  and 

(7)  For  protected  species  other  than 
marine  mammals: 

(i)  The  methods  of  transportation,  care 
and  maintenance  to  be  used  with  Uve 
protected  species;  and 

(ii)  The  sale  or  other  disposition  of  the 
protected  species,  its  progeny,  or  the 
protected  species  product. 

(b)  General  conditions.  All  special 
exception  permits  are  subject  to  the 
following  general  conditions. 

(1)  The  permit  is  effective  upon  the 
permit  holder's  signing  of  the  permit.  In 
signing  the  permit,  the  permit  holder 
agrees  to  comply  with  the  terms  and 
conditions  of  the  permit,  the  regulations 
of  this  part,  other  applicable  regulations, 
and,  as  applicable,  the  Acts.  The  holder 
also  acknowledges  and  accepts  that  the 
authority  or  privilege  to  conduct  certain 
activities  specified  in  the  permit  does 
not  arise  or  become  effective  unless  and 
until  the  AA  specifically  authorizes 
such  activities.  The  AA  may  or  may  not 
authorize  such  activities  consistent  with 
the  terms  and  conditions  of  the  permit, 
the  permit  holder's  comphance  with 
such  terms  and  conditions,  the 
regulations  of  this  part,  other  apphcable 
regulations,  or,  as  applicable,  the  Acts. 

(2)  Tlie  permit  holder  may  not  initiate 
the  special  exception  activities 
authorized  by  the  permit  until  the  AA 
acknowledges  receipt  of  any  required 
permit  fee,  except  where  another 
payment  date  is  specifically  authorized. 

(3)  The  permit  holder  must  provide 
the  appropriate  NMFS  Regional  Director 
with  at  least  3  weeks  advance  notice  of 
the  dates  on  and  locations  of: 

(i)  The  take  of  protected  species  in  the 
wild;  or 

(ii)  Intrusive  research  involving 
captive  protected  species. 

(4)  Hie  permit  holder  must  provide 
the  Regional  Director  with  at  least  1 
week  advance  notice  of  the  date, 
approximate  time,  and  port  of  entry/ 
export  for  import/exports. 

(5)  Except  in  the  case  of  an 
emergency,  the  permit  holder  must 
provide  the  Regional  Director  at  least  1 
week  advance  notice  of  the  dates  and 
location  of  departure,  transfer  points  (if 
any),  and  destination  for  the  transport  of 
hving  marine  mammals;  whether  such 
transport  is  for  the  transfer  of  custody 
between  facilities,  the  transport  of 
marine  mammals  in  a  traveling  display 
or  exhibit  to  a  different  location,  or  a 
short-term  transport  outside  a  facihty 
for  medical  purposes  as  determined 
necessary  by  the  attending  veterinarian. 
In  the  case  of  an  emergency  involving 
the  imminent  jeopardy  of  the  health  or 
welfare  of  a  marine  mammal,  the  permit 
holder  must  notify  the  Regional  Director 
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as  soon  as  practicable,  but  no  later  than 
the  second  business  day  after  such  an 
emergency  transport,  and  include,  in 
addition  to  the  information  noted  above, 
a  detailed  description  of  the  nature  of 
the  emergency. 

(6)  A  permit  holder  shall  not  deliver, 
receive,  carry,  transport,  or  ship  in 
interstate  or  foreign  commerce,  by  any 
means  whatsoever  and  in  the  course  of 
a  commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce, 
any  endangered  species  or  threatened 
species  (see  parts  222  and  227  of  this 
chapter)  except  with  the  prior  approval 
of  the  \A  ana  subject  to  any  terms  or 
conditions  the  AA  may  prescribe. 

(7)  A  permit  holder  shall  not 
transport,  transfer,  obtain  custody  of, 
sell,  purchase,  or  otherwise  convey  or 
acquire  an  interest  in,  or  otherwise 
dispose  of  or  obtain  any  marine 
mammal  subject  to  this  subpart  (see 

§  216.32(a)).  except  with  the  prior 
approval  of  the  AA  and  subject  to  any 
terms  or  conditions  the  AA  may 
prescribe  Except  as  a  part  of  a 
specifically  authorizea  capture  activity, 
the  release  to  the  wild  of  a  marine 
mammal  held  under  a  special  exception 
permit  is  considered  "other  disposition" 
and  must  be  s{>ecifically  authorized  by 
the  AA. 

(8)  The  AA  may  authorize  the  transfer 
of  custody  of  marine  mammals  between 
permit  holders  if: 

(i)  Both  permit  holders  request 
authorization  of  such  transfer  of 
custody,  describing  the  marine 
mammals  to  b^  transferred  (e.g.,  species, 
sex,  age,  identifying  number  and  name, 
condition)  and  the  permits  under  which 
the  subject  marine  mammals  are  being 
and  are  to  be  held,  respectively.  Such 
requests  must  be  received  by  the  AA  at 
least  3  weeks  prior  to  the  proposed 
transfer  date,  except  where  the  health  or 
welfare  of  a  marine  mammal  requires 
otherwise. 

(ii)  Both  permit  holders  identify  the 
permit  holder  responsible  for  the  actual 
transport  of  the  marine  mammal  and  the 
point  at  which  the  receiving  permit 
holder  will  assume  custody  and  captive 
maintenance  responsibility. 

(iii)  The  permit  holder  responsible  for 
the  actual  transport  identifies  the 
proposed  method  (i.e.,  including,  but 
not  limited  to,  a  detailed  description  of 
the  containers/devices  to  be  used  and 
any  special  care  required  before,  during, 
and  after  transportation),  modes  (e.g.. 
aircraftytruck),  duration  (including  any 
transfer  points),  date  of  transport,  the 
name  and  qualiftcations  of  the  common 
carrier  or  agent,  if  any,  and  the 
attending  veterinarian,  or  professional 
staff  of  the  permit  holder  knowledgeable 
in  the  area  of  marine  mammal  care  for 


the  species  concerned,  who  will 
accompany  the  marine  mammal. 

(iv)  The  supervising  or  attending 
veterinarian  for  the  permit  holder 
responsible  for  the  actual  transport 
certifies  that  the  transport  will  be 
conducted  in  compliance  with  the 
captive  maintenance  requirements  of 
§216.37. 

(v)  The  receiving  permit  holder 
submits  a  copy  of  an  Animal  and  Plant 
Health  Inspection  Service  inspection 
report  conducted  within  the  preceding  6 
months  that  docimients  the  compliance 
of  the  permit  holder  with  the  captive 
maintenance  requirements  of  §  216.37 
or.  if  such  insf>ection  documents 
violations  or  required  corrective  actions, 
either: 

(A)  The  receiving  permit  holder  has 
certified  to  the  satisfaction  of  the  AA 
that  such  violations  have  been  resolved 
and  any  required  corrective  actions  have 
been  taken; 

(B)  The  receiving  permit  holder  has 
certified  to  the  AA  that  the  violations 
will  be  resolved  and  corrective  actions 
taken  within  a  period  acceptable  to  the 
AA;or 

(C)  The  AA  determines  that  timely 
transfer  is  in  the  interests  of  the  health 
and  welfare  of  the  marine  mammal. 

(vi)  The  receiving  permit  holder  has 
either  posted  a  surety  bond  acceptable 
to  the  AA  in  the  amount  of  $10,000  for 
each  marine  mammal  for  which  custody 
is  to  be  transferred,  or  made  other 
arrangements  acceptable  to  the  AA  for 
the  disposition  of  such  marine 
mammals,  if  and  when  the  permit 
holder's  permitted  activity  terminates 
(i.e.,  advance  planning  and  assurances 
of  adequate  funding  arrangements)(see 
§  216.35(a)(5)). 

(vii)  The  receiving  permit  holder's 
special  exception  permit  authorizes  the 
take  of  the  8p)ecies  for  which  oistody  is 
to  be  transferred  and,  in  obtaining 
custody  of  the  marine  mammal,  will  not 
exceed  the  number  of  marine  mammals 
of  that  species  authorized  under  the 
permit. 

(9)  The  AA's  authorization  for  a 
transfer  of  custody  under  paragraph 
(b)(8)  of  this  section  will  be  limited  to 

a  specified  period  of  time,  not  to  exceed 
30  days.  If  me  transfer  does  not  occxir 
during  the  period  initially  authorized, 
the  AA  may  extend  the  authorized 
period  in  increments  of  no  greater  than 
30  days. 

(10)  Unless  otherwise  specified,  the 
AA  authorizes,  concurrent  with  the 
authorization  for  a  transfer  of  custody 
under  paragraph  (b)(8)  of  this  section, 
the  purchase  by  the  transferee  and  sale 
by  the  transferor  of  all  interests  held  by 
the  transferor  in  the  subject  marine 
mammal. 


(11)  The  AA  may  authorize  an  export 
of  a  living  marine  mammal  only  to  the 
holder  of  a  special  exception  permit  that 
authorizes  the  take  of  the  species  that  is 
to  be  exported,  and  only  if  the  number 
of  marine  mammals  of  that  sf>ecies 
authorized  under  the  permit  will  not  be 
exceeded. 

(12)  The  permit  holder,  or  subsequent 
authorized  recipient  of  protected 
species  parts  under  the  terms  of 
paragraph  (b)(12)  of  this  section,  may 
transfer  protected  species  parts  initially 
taken  or  otherwise  obtained  under  the 
authority  of  a  special  exception  permit 
to  another  person  if: 

(i)  The  person  transferring  the  part 
does  not  receive  remuneration  for  the 
protected  species  part: 

(ii)  The  person  receiving  the  protected 
species  part  is: 

(A)  An  employee  of  NMFS.  the  U.S. 
Fish  and  Wildlife  Service,  or  any  other 
Federal  agency  with  jurisdiction  and 
conservation  responsibilities  in  marine 
shoreline  areas  receiving  the  part  in  the 
course  of  their  official  duties; 

(B)  A  holder  of  a  special  exception 
permit  that  authorizes  the  take,  import, 
or  other  otherwise  prohibited  activity 
involving  possession  of  a  protected 
species  part  of  the  same  species  as  the 
subject  part;  or 

(C)  In  the  case  of  marine  mammals 
parts  from  a  species  that  is  not  depleted, 
endangered,  or  threatened,  a  person 
authorized  under  section  112(c)  of  the 
MMPA  and  subpart  C  of  this  part  to  take 
or  import  marine  mammals  or  marine 
mammal  parts; 

(iii)  The  protected  species  part  is 
transferred  for  the  purpose  of  scientific 
research,  maintenance  in  a  properly 
curated,  professionally  accredited 
scientific  collection,  or  education; 
provided  that,  for  transfers  for 
educational  purposes,  the  recipient  is  a 
museum,  educational  institution  or 
equivalent  that  will  ensure  that  the  part 
is  available  to  the  public  as  part  of  an 
educational  program  that  is  conducted 
regularly  with  access  not  limited  other 
than  by  an  admission  fee; 

(iv)  A  unique  number  assigned  by  the 
permit  holder  (i.e.,  the  holder  of  the 
special  exception  permit  under  which 
the  part  was  taken  or  imported)  is 
marked  on  or  affixed  to  me  protected 
species  part  or  container; 

(v)  The  person  receiving  the  protected 
species  part  agrees  that,  as  a  condition 
of  receipt,  subsequent  transfers  will  be 
conducted  in  compliance  with  the 
provisions  of  paragraph  (b)(12)  of  this 
section;  and 

(vi)  Within  30  days  of  the  transfer,  the 
person  transferring  the  protected  species 
part  notifies  the  Regional  Director  of  the 
transfer,  including  a  description  of  the 
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ptrt  (e.g.,  species,  specimen  typw, 
method  of  preservation,  and  the  unique 
number  assigned),  the  person  to  whom 
the  part  was  transferred,  the  purpose  of 
the  transfer,  certification  that  the 
recipient  has  agreed  to  comply  with  the 
requirements  of  paragraph  (b)(12)  of  this 
section  for  subsequent  transfers,  and,  if 
applicable,  the  recipient's  permit 
number:  or 

(vii)  The  transfer  is  to  any  person 
other  than  those  identified  in 
paragraphs  (b)(12)(ii)(A)  through  (C)  of 
this  section  and  is  specifically 
authorized  by  the  Regional  Director 
consistent  with  the  conditions  listed 
under  paragraphs  (b)(12)(i)  and  (iii) 
through  (vi)  of  this  section. 
1 1(13)  The  permit  holder  or  subsequent 
authorized  recipient  of  protected 
species  parts  under  paragraph  (b)(12)  of 
this  section  may  loan  protected  species 
pMirts  to  another  person  for  the  purpose 
described  in  paragraph  (b)(12)(iii)  of  this 
section,  without  the  agreement  and 
notification  required  under  paragraphs 
(b)(12)(v)  and  (vi)  of  this  section,  if: 

(i)  The  loan  is  for  not  more  than  1 
year  and  a  record  of  the  loan  is 
maintained;  and 

(ii)  For  the  period  of  the  loan,  the  part 
will  be  included  in  a  properly  curat ed, 
professionally  accredited  scientific 
collection. 

(14)  The  export  of  marine  mammal 
parts  for  species  determined  not  to  be 
depleted  under  the  MMPA  and  not  to  be 
endangered  or  threatened  under  the 
ESA  must  be  authorized  by  the  AA. 
Except  as  otherwise  provided  in  this 
chapter,  parts  of  protected  species 
determined  to  be  endangered  or 
threatened  under  the  ESA  may  be 
exported  only  for  purposes  of  scientific 
research  or  enhancement  under  a 
special  exception  permit  issued  under 
this  part.  A  permit  bolder  or  subsequent 
authorized  recipient  of  marine  mammal 
parts  under  paragraph  (b)(12)  of  this 
section  may  export  marine  mammal 
parts  if: 

(i)  The  permit  holder  or  other  person 
exporting  the  marine  mammal  part  does 
not  receive  remuneration  for  the  marine 
mammal  part; 

(ii)  The  marine  mammal  part  is 
exported  for  the  purpose  of  scientific 
research,  maintenance  in  a  properly 
curated,  professionally  accredited 
scientific  collection,  or  education: 
provided  that,  for  transfers  for 
educational  purposes,  the  recipient  is  a 
museum,  educational  institution  or 
equivalent  that  will  ensure  that  the  part 
is  available  to  the  public  as  part  of  an 
educational  program  that  is  conducted 
regularly  with  access  not  limited  other 
than  by  an  admission  fee; 


(iii)  A  unique  number  assigned  by  the 
permit  holder  is  marked  on  or  affixed  to 
the  marine  mammal  specimen  or 
container;  and 

(iv)  The  marine  mammal  part  is 
exported  in  compliance  with  other 
apphcable  U.S.  and  international  law 
(e.g.,  ESA  and  the  Convention  on 
bitemational  Trade  in  Endangered 
Species). 

(15)  Unless  other  disposition  is 
specified  in  the  permit,  a  holder  of  a 
special  exception  permit  may  retain 
protected  species  parts,  including,  for 
example,  parts  removed  from  a  captive 
animal  or  parts  not  destroyed  or 
otherwise  disposed  of  during  or  after  a 
scientific  research  or  enhancement 
activity  or  following  the  death  of  a 
marine  mammal  held  for  purposes  of 
public  display,  if  such  protected  species 
parts  are: 

(i)  Maintained  as  part  of  a  properly 
curated,  professionally  accredited 
collection; 

(ii)  Made  available  for  purposes  of 
scientific  research  or  enhancement  at 
the  reouest  of  the  AA;  and 

(iii)  If  the  permit  holder  displays  such 
protected  species  parts  to  the  public,  the 
part  is  made  available  to  the  public  as 
a  part  of  an  educational  program  that  is 
conducted  regularly  with  access  not 
limited  other  than  by  an  admission  fee. 

(16)  Upon  request  by  the  AA,  the 
I>ermit  holder  must  provide  information 
regarding,  and  must  allow  any  employee 
of  the  National  Oceanic  and 
Atmospheric  Administration  or  any 
other  person  designated  by  the  AA  to 
inspect  or  observe  the  permit  holder's 
records,  facilities,  protected  species, 
protected  species  parts,  and  activities 
insofar  as  such  records,  facilities,  or 
activities  pertain  to  those  activities 
authorized  imder,  or  species  subject  to, 

a  special  exception  permit,  or  pertain  to 
the  AA's  responsibilities  under  the  Acts. 

(17)  The  AA  may  require  that  the 
permit  holder  submit,  or  the  permit 
holder  may  submit  volimtarily,  a  copy 
of  any  marketable  product  (see 
definition  at  $  216.3)  obtained  under  the 
authority  of  a  special  exception  permit. 
The  AA  will  hold  such  material 
confidential  unless  and  until  the  permit 
holder  requests  its  release.  Once  the 
permit  holder  has  requested  the  release 
of  a  marketable  product  submitted  to  the 
AA,  a  copy  of  the  marketable  product 
will  be  made  available  by  the  AA  to  any 
person  upon  request,  hi  providing  such 
material,  the  AA  must  notify  the 
recipient  that  the  material  is  non- 
exclusive (i.e.,  will  be  provided  to  any 
person  that  requests  it)  and  will  require 
that  the  recipient,  in  any  use  of  the 
material,  clearly  credit  the  permit 
holder  or  other  appropriate  person  and 


reference  the  NMFS  permit  under  which 
it  was  obtained.  The  AA  may  charge  the 
recipient  a  fee  to  cover  the  costs  of 
dunlication  and  processing. 

fia)  The  permit  holder  may  sell,  offer 
to  sell,  or  directly  or  indirectly  exchange 
for  any  product  or  service  of  value, 
marketable  products  obtained  consistent 
with  the  requirements  of  §  216.36(a)(10), 
if: 

(i)  The  permit  holder  submits 
information  sufficient  to  demonstrate  to 
the  AA  that  the  subject  marketable 
product(s)  was  obtained  in  a  manner  or 
for  a  purpose  essential  to  activities 
identified  in  §  216.36(a)(10)  (i)  through 
(iii);  and 

(ii)  The  AA  authorizes  the  transaction. 

(19)  The  permit  holder  may  not  obtain 
custody  of  a  pre-Act  marine  mammal  if 
such  marine  mammal  is  to  be  held  at  the 
same  facility  with  marine  mammals  of 
the  same  species  being  held  under  a 
special  exception  permit,  except  with 
the  prior  authorization  of  the  AA  and 
consistent  with  the  terms  and 
conditions  of  the  permit  (e.g.,  the 
number  of  marine  mammals  of  the 
subject  species  that  the  permit  holder  is 
authorized  to  hold). 

(20)  Living  protected  species  held 
under  the  authority  of  a  special 
exception  permit  must  be  individually 
marked  in  a  uniquely  identifiable 
manner  and  with  a  unique  number, 
code,  or  other  marking  determined 
acceptable  by  the  AA.  Such  marking  or 
tagging  must  be  humane  and  be  by 
electronically  encoded  tag  or  an 
equivalent  tagging  method,  freeze- 
branding,  tattooing,  or  other  long-term 
method  acceptable  to  the  AA  that 
uniquely  identifies  the  protected  species 
in  a  manner  that,  upon  examination  of 
the  animal,  would  be  definitively 
apparent  to  {>erson8  other  than  the 
permit  holder  or  the  permit  holder's 
staff.  The  AA  may  authorize  a  permit 
holder  to  hold  or  release  protected 
species  without  such  marieing  if  the 
protected  species  are  captured  or 
caf>tive  bred  for  purposes  of  scientific 
research  or  enhancement  and  either 
held  for  only  a  short  period  of  time  or 
are  in  a  Ufe  stage  during  which  such 
marking  is  not  practical  (e.g.,  smolt),  or 
they  are  marine  mammals  captured  from 
the  wild  for  purposes  of  pubUc  display 
but  released  immediately  following 
capture. 

(21)  The  permit  holder  must  not  take 
in  the  wild  any  marine  mammal  that  at 
the  time  of  taking  is  unweaned  or  less 
than  8  months  old,  whichever  occurs 
later,  or  is  a  part  of  a  mother-  calf/pup 
pair,  unless  such  take  in  the  wild  is 
specifically  authorized  in  the  special 
conditions  of  the  special  exception 
permit.  Additionally,  the  permit  holder 
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must  not  import  any  marine  mammal 
that  at  the  time  of  taking  was  or  will  be 
pregnant,  lactating.  or  is  unweaned  or 
less  than  8  months  old,  whichever 
occurs  later,  unless  such  import  is 
specifically  authorized  in  the  special 
conditions  of  the  special  exception 
permit.  In  the  same  manner,  the  permit 
holder  must  not  conduct  intrusive 
research  on  a  marine  mammal  held 
captive  under  a  permit  if.  at  the  time  of 
the  intrusive  research,  the  condition  of 
the  marine  mammal  Is  as  described  for 
importation  in  paragraph  (b)(21)  of  this 
section,  unless  such  intrusive  research 
is  specifically  authorised  by  the  AA.  See 
also§216.36(bK4). 

(22)  Foreign  permit  holders  that  hold 
living  marine  mil"!"""!*  taken  in  and 
exported  from  the  United  States  under 
a  special  exception  permit  must 
reimburse  any  reasonable  and  relevant 
costs  (i.e..  tnnspoitation.  lodging,  and 
per  diem)  for  an  inspection  as  provided 
under  paragraph  (b)(16)  of  this  section. 
A  foreign  permit  holder  will  be 
responsible  for  the  costs  associated  with 
no  more  than  one  such  inspection  every 
3  years,  unless  such  an  inspection 
documents  the  permit  holder's  non- 
compliance wltn  any  applicable 
requirement  or  captive  maintenance 
standard  of  this  subpart,  in  which  case 
the  foreign  permit  holder  will  be 
responsible  for  the  costs  associated  with 
no  more  then  one  such  inspection 
'during  any  12-month  period  until 
compliance  is  dociimented. 

(23)  A  violation  of  any  of  the  terms 
and  conditions  of  a  special  exception 
permit  issued  under  this  subpart  by  the 
permit  holder  or  any  person  operating 
under  the  authority  of  the  permit  may 
subject  any  sudi  permit  holder  and 
person(s)  committing  such  violation  to 
penalties  provided  for  in  the  Acts  or 
implementing  regulations,  specifically 
section  105  or  108  of  the  MMPA  and 
implementing  regulations  (see  S  216.41 
and  15  CFR  part  904);  section  11  of  the 
ESA  and  implementing  regulations;  or 
section  304  of  the  FSA  and 
implementing  regulations,  as  applicable. 

(24)  If  activities  authorized  under  a 
special  exception  permit  have 
unforeseen  effects  on  the  affected 
protected  species  or,  for  activities 
conducted  in  the  wild,  any  other 
component  of  the  ecosystem  of  which 
they  are  a  part,  the  permit  holder  must 
suspend  permitted  activities  and  notify 
the  Regional  Director,  and.  if  marine 
mammals  are  involved,  the  AA.  of  the 
circumstances  and  any  relevant 
observations  and  recommendations.  The 
permit  holder  shall  not  continue  such 
permitted  activities  until  specifically 
authorized  by  the  Regional  Director  or. 


if  marine  mammals  are  involved,  the 

AA. 

(25)  The  AA  may  require  an 
immediate  cessation  of  permitted 
activities  on  the  basis  of  new 
information  that  demonstrates  that  the 
permitted  activities  may  have  an 
adverse  effect  on  the  protected  species, 
on  the  species  or  stock,  or  on  the  marine 
ecosystem,  that  was  not  anticipated  at 
the  time  of  permit  issuance;  or 
establishes  that  any  part  of  the 
statements  or  information  subnutted  by 
the  permit  holder  as  a  part  of.  or 
subsequent  to.  the  permit  application  is 
not  accurate  or  complete.  Permitted 
activities  may  be  resumed  upon  specific 
authorization  by  the  AA.  and  subject  to 
any  terms  or  conditions  that  the  AA 
determines  necessary,  consistent  with 
the  provisions  of  §  216.40. 

(26)  All  living  protected  species  must 
be  taken,  'mported,  or  exported  in  a 
himiane  manner,  and  the  conduct  of  any 
otherwise  prohibited  activity  authorized 
under  a  special  exception  permit 
involving  a  living  protected  species 
must  be  humane.  In  the  event  the  AA 
determines  that  any  method  of  taking, 
import,  export,  or  conduct  of  an 
otherwise  prohibited  activity  authorized 
by  a  special  exception  permit  is  not 
humane,  any  siich  special  exception 
activity  conducted  by  such  method 
must  cease  immediately  upon 
notification.  Such  special  exception 
activity  may  resume  if  an  alternate 
humane  method  for  the  conduct  of  the 
special  exception  activity  is  prescribed 
by  the  AA. 

(27)  The  permit  holder  must  request 
authorization  by  the  AA  prior  to 
importing  or  int*t"ting  a  capture  activity 
for  long-term  or  permanent  captive 
maintenance  (i.e..  other  than  snort-term 
capture  and  release)  of  a  living  marine 
mammal.  The  AA  may  authorize  such 
importations  or  captures,  if: 

(i)  The  permit  holder: 

(A)  Requests  authorization  to  import 
or  capture  at  least  30  days  prior  to  the 
proposed  importation  or  capture  date; 

(B)  Provides  the  proposed  dates  and. 
for  imports,  country  of  origin,  port  of 
entry,  description  of  the  marine 
mammals  to  oe  imported,  and  any  other 
information  otherwise  required  under 
paragraph  (b)(8)  of  this  section,  and.  for 
captures,  the  locations  for  the  capture 
and  associated  taking: 

(C)  Identifies  the  proposed  method, 
including,  but  not  limited  to,  a  detailed 
description  of  the  containers/ devices  to 
be  used  and  any  special  care  required, 
modes  (e.g..  aiicrafl.  truck,  other), 
duration  (including  any  transfer  points), 
and  date  of  transport,  and  the  attending 
veterinarian,  or  professional  staff  of  the 
permit  holder  knowledgeable  in  the  area 


of  marine  mammal  care  for  the  species 
concerned,  who  will  accompany  the 
marine  mammal; 

(D)  Provides  a  copy  of  an  Animal  and 
Plant  Health  Inspertion  Service 
inspection  report  conducted  within  the 
preceding  6  months,  and.  if  such 
inspection  documents  violations  or 
required  corrective  actions,  a 
certification  to  the  satisfaction  of  the  AA 
that  such  violations  have  been  resolved 
and  any  required  corrective  actions  have 
been  taken,  or  that  the  violations  will  be 
resolved  and  corrective  actions  taken 
within  a  period  specified  by  the  AA; 

and 

(E)  Submits  evidence  that  the  permit 
holder  has  either  posted  a  surety  bond 
acceptable  to  the  AA  in  the  amount  of 
$10,000  for  each  marine  mammal  to  be 
imported  or  captured,  or  made  other 
arrangements  acceptable  to  the  AA  for 
the  disposition  of  such  marine 
mammals  if  and  when  the  permit 
holder's  permitted  activity  terminates 
(i.e.,  advance  plaxming  and  assurances 
of  adequate  funding  arrangements)  (see 
§  216.35(a)(5)):  and 

(ii)  The  responsible  veterinarian 
certifies  that  the  transport  will  be 
conducted  in  compliance  with  the 
captive  maintenance  requirements  of 
§216.37;  and 

(iii)  The  permit  holder's  special 
exception  permit  authorizes  the 
importation  or  the  take  of  the  species  to 
be  captured  and.  in  obtaining  custody  of 
the  marine  m*""""'!,  the  number  of 
marine  mammals  authorized  under  the 
permit  will  not  be  exceeded. 

(28)  The  AA's  authorization  for  an 
importation  or  capture  from  the  wild 
under  paragraph  W))(27)  of  this  section 
will  be  limited  to  a  specified  period  of 
time,  not  to  exceed  30  days,  and  may 
include  additional  terms  or  conditions 
restricting  or  otherwise  controlling  the 
importation  or  methods,  personnel, 
equipment,  or  location  of  the  capture 
activity.  The  date  and  port  of  entry/ 
specific  location  of  the  importation  or 
capture  activity,  as  well  as  whether  a 
NMFS  observer  must  be  present,  also 
may  be  determined  by  the  Regional 
Director  following  the  1-week  advance 
notification  required  for  imports  under 
paragraph  (b)(4)  of  this  section  or  the  3- 
week  advance  notification  required  for 
captures  from  the  wild  under  paragraph 
(b)(3)  of  this  section.  If  the  importation 
or  capture  does  not  occur  during  the 
period  initially  authorized,  the  AA  may 
extend  the  audiorized  period  in 
increments  of  no  greater  than  30  days. 

(c)  Public  display  general  conditions. 
All  public  display  pennits  are  subject  to 
the  following  general  conditions: 

(1)  Except  as  a  part  of  an  interactive 
program  specifically  authorized  under 
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<  he  special  conditions  of  the  permit,  the 
permit  holder  must  not  allow  a  member 
of  the  public  to  engage  in  an  interactive 
activity  without  specific  authorization 
from  the  AA. 

(2)  The  permit  holder  must  conduct 
the  education  or  conservation  program 
in  accordance  with  the  program 
determined  acceptable  by  the  AA  at  the 
time  of  permit  issuance,  renewal  (i.e., 
major  amendment  extending  the  valid 
period  of  the  permit),  or  as  modified 
and  enhanced  after  permit  issuance/ 
renewal  and  determined  acceptable. 
Deletion  of  any  significant  element  of  an 
education  or  conservation  program  that 
has  been  determined  acceptable  by  the 
AA  requires  prior  authorization  by  the 
AA.  Unless  and  until  notified  otherwise, 
the  permit  holder  may  presume  that 
substantia]  additions  to  or  significant 
improvements  in  an  education  or 
conservation  program  are  acceptable  to 
.the  AA.  if: 

II  (i)  A  complete  description  of  the 
education  or  conservation  program  as 
substantively  supplemented  or 
significantly  improved  is  provided  in 
the  annual  report  and 

(ii)  The  substantial  additions  to  or 
significant  improvements  in  the 
education  or  conservation  program  are 
consistent  with  issuance  criteria  of 
§  216.35(bK3)  and  any  applicable 
guidehnes  or  standards  established  by 
theAA. 

(3)  Except  for  intrusive  research  or 
research  reqiiiring  the  conduct  of  an 
Interactive  program,  which  roust  be 
specifically  authorized  by  the  AA,  the 
permit  holder  is  authorized  to  conduct 
bona  fide  scientific  research  involving 
marine  mammals  held  under  a  pubUc 
display  permit,  provided  such  scientific 
research  is  conducted  in  a  humane 
manner  consistent  with  the  captive 
maintenance  requirements  of  §  216.37. 
and  is  incidental  to  and  does  not 
interfere  with  the  pubhc  display 
purposes  for  which  the  marine  mammal 
is  held  captive. 

(4)  All  captive  births  must  be  reported 
in  accordance  with  §  216.39.  Where  a 
major  amendment  to  a  facility's  public 
display  permit  is  made  necessary  as  a 
resuh  of  a  captive  birth  (i.e.,  an  increase 
in  the  number  of  marine  mammals 
authorized  to  be  held  under  the  permit), 
the  permit  holder  must  submit  a  request 
for  a  major  amendment  within  1  year 
following  the  date  of  the  birth. 

(5)  Pubbc  display  permits  may  be 
transferred  only  in  the  case  of  a  change 
In  ownership  of  the  pubUc  display 
bcihty.  The  AA  may  authorize  transfer 
of  the  permit  to  a  proposed  new  fadhty 
owner/permit  holder,  with  any 
additional  terms  and  conditions  that  the 


AA  has  determined  necessary,  provided 
that: 

(i)  Prior  to  the  change  in  ownership, 
both  the  present  permit  holder  and  the 
proposed  new  facility  owner  request 
that  the  AA  transfer  the  permit  to  the 
new  owner  effective  upon  the  change  in 
faciUty  ownership; 

(ii)  The  proposed  new  facility  owner 
submits  any  information  deemed 
necessary  by  the  AA.  including 
information  needed  to  ensure  that  the 
transfer  of  the  permit  will  be  consistent 
with  the  criteria  and  restrictions  of 
§§  216.35  through  216.38;  and 

(iii)  The  AA  determines  that  the 
proposed  new  fecility  owner  meets  the 
criteria  and  restrictions  of  §§  216.35 
through  216.38  and  that  all  reports  have 
been  submitted  in  comphance  v^rith 
§216  39. 

(d)  Scientific  research  general 
conditions.  All  scientific  research 
permits  are  subject  to  the  following 
general  conditions: 

(1)  The  AA  must  approve  any  change 
in  the  principal  investigator,  except 
where  the  AA  specifically  authorizes 
notification  rather  than  prior 
authorization  of  a  change  in  the 
principal  investigator.  The  AA  must 
approve  the  addition  or  change  of  any 
co-investigator  (i.e..  the  principal 
investigator's  on-site  representative(s) 
also  responsible  for  the  special 
exception  activity  authorized  by  the 
permit)  from  those  designated  as  agents 
in  the  permit.  A  request  to  add  or 
change  an  agent  Usted  under  the  permit 
must  be  submitted  by  the  f)ermit  holder 
and  include  a  description  of  the  activity 
to  be  conducted  by  the  proposed  agent, 
the  manner  in  which  such  activity  is  a 
part  of  the  permitted  activity,  and 
information  regarding  the  proposed 
agent  equivalent  to  that  required  for  the 
principal  investigator  in  the  application. 

(2)  The  p>ermit  holder  must  notify  the 
AA  of  any  change  in  research  objectives, 
protocol,  principal  personnel,  scope, 
methods  or  other  significant  aspect  of 
the  research  described  in  the 
application,  including  any  change  in 
equipment  or  sample  size  of 
significance  to  the  research.  Such 
notification  must  be  received  at  least  30 
days  prior  to  the  proposed  date  on 
which  the  permit  holder  intends  to 
implement  the  proposed  change.  If  the 
proposed  chanae  requires  either  a  major 
or  minor  amendment  to  the  permit, 
specific  authorization  by  the  AA  is 
required  in  accordance  with  $  216.40. 

(3)  Marine  mammals  held  under  a 
scientific  research  ]>ermlt,  and  not  also 
he'd  under  a  pubbc  display  permit,  may 
not  be  subject  to  pubbc  display, 
included  in  an  interactive  program  or 


activity  involving  the  pubhc.  or  trained 
for  performance  unless: 

(i)  Such  activities  are  necessary  to 
address  the  objectives  of  the  scientific 
research  and  have  been  specifically 
authorized  by  the  AA  under  the 
scientific  research  permit; 

(ii)  Are  conducted  incidental  to  and 
do  not  in  any  way  interfere  with  the 
permitted  scientific  research;  and 

(iii)  Are  conducted  in  a  manner 
consistent  with  the  criteria,  restrictions. 
and  conditions  of  §§  216.35.  216.36.  and 
216.38(c)  applicable  to  pubhc  display. 
except  where  exceptions  are  specifically 
authorized  by  the  AA. 

(e)  Supplemental  general  conditions. 
Any  other  terms  or  conditions  that  the 
AA  deems  appropriate  and  apphcable  to 
a  type  or  category  of  special  exception 
permit  may  be  specified  for  such 
permits  as  supplemental  general 
conditions;  either  at  the  time  such 
permit  is  issued  or  subsequently  as  an 
amendment  to  such  permit  in 
accordance  with  §  216.40. 

(f)  Amendments  to  general  conditions 
Permit  holders  are  required  to  comply 
with  the  terms  and  conditions  of  the 
permit.  Activities  conducted  in  any 
manner  inconsistent  with  the  terms  or 
conditions  of  a  special  exception  permit 
are  prohibited,  imless  the  permit  is 
amended  to  allow  for  such  acti\'ities  in 
accordance  with  §  216.40. 

f  216.39    Reporting. 

(a)  Annua/  reports.  All  permit  holders 
must  submit  annual  reports. 

(1)  General.  Annual  reports  must  be 
submitted  to  the  AA  on  or  before  the 
date  specified  in  the  permit. 

(i)  The  annual  report  submission  date 
is  the  date  30  days  after  the  reporting 
period  identified  in  paragraph  (a)(l)(ii) 
of  this  section;  or.  if  requested  by  the 
applicant/permit  holder  and  authorized 
by  the  AA.  a  date  consistent  with,  but 
not  later  than.  30  days  after  the  permit 
holder's  fiscal  year;  or,  for  scientific 
research  or  enhancement  activities 
dependent  upon  a  well-defined  annual 
field  season,  up  to  90  days  following  the 
end  of  the  field  season  as  specified  in 
the  permit. 

(ii)  Aimual  reports  shall  cover  the  12- 
month  continuous  period(s)  identified 
in  the  penait,  except  the  first  annual 
report  may  cover  a  period  of  less  than 
12  months  but  no  greater  than  15 
months. 

(2)  Captive  maintenanct.  (i)  For 
permits  involving  captive  maintenance 
of  protected  spedes.  the  annual  report    - 
must  include: 

(A)  An  updated  protected  species 
report,  including  a  descripbon  of  any 
protected  spedes  exported.  Any 
changes  to  protectea  spedes  report  data. 
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other  than  new  information,  must  be 
explained. 

(B)  An  updated  facility  proBle. 

(CJ  Information  regarding;  any  changes 
to  the  animal  care  staff  or  animal  care 
programs. 

(ii)  Only  that  information  necessary  to 
update  the  information  provided  in  the 
permit  application  or  as  updated  in 
earlier  reports  must  be  submitted  to 
comply  with  paragraph  (a)(2)li)  of  this 
section.  Information  requirements  for 
protected  species  and  facility  profile 
reports  9re  summarized  in  appendix  C 
to  this  subpart  and  are  described 
specifically  in  application  instructions. 

(3)  Public  display.  For  public  display 
permits,  the  annual  report  must  include: 

(i)  A  summary  of  the  education  or 
conser\'ation  program  conducted  by  the 
permit  holder,  including  a  complete 
description  of  any  substantive 
supplements  to  or  significant 
improvements  in  the  program,  a 
summar}'  of  the  results  of  any  program 
evaluations  conducted  during  the 
reporting  period,  and  a  description  of 
the  number  and  type  of  persons 
participating. 

(ii)  An  estimate  of  the  number  of 
persons  that  visit  the  facility  and 
observe  the  marine  mammals  annually, 
and.  where  practicable,  a  categorization 
of  this  information  by  type  of  visitation 
(eg.,  general  public,  school  group, 
special  activities,  etc.). 

(iii)  A  summarj-  report  of  any 
interactive  program  conducted  by  the 
permit  holder,  including  participant 
information  (both  persons  and  marine 
mammals). 

(iv)  A  summary  report  of  research 
involving  marine  mammals  held  under 
the  permit,  except  intrusive  research 
conducted  under  a  scientific  research 
permit  (see  paragraph  (a)(4)  of  this 
section).  This  summary  report  must 
include,  for  each  such  research  program 
conducted,  a  statement  of  objectives 
and,  as  appropriate,  the  hypothesis(es) 
tested,  the  marine  mammals  involved, 
the  principal  investigator  responsible 
for  the  conduct  of  the  research,  a  brief 
description  of  the  methods  used,  and  an 
indication  of  where  and  when  the 
research  findings  are  expected  to  be 
published. 

(4)  Scientific  research  and 
enhancement.  For  scientific  research 
and  enhancement  permits,  the  annual 
report  must  include: 

(i)  The  species,  number,  identification 
(i.e.,  for  living  protected  species,  age/ 
size/sex/reproductive  condition,  to  the 
extent  to  which  such  can  be  determined, 
and.  for  protected  species  parts, 
description  of  part],  date,  location,  and 
method  by  or  manner  in  which 


protected  species,  individually  or  as 
part  of  a  discrete  group  were: 

(A)  Taken  (e.g..  harassed,  captured,  or 
killed),  import^!,  exported,  or  affected 
by  an  otherwise  prohibited  activity 
authorized  under  the  special  exception 
permit  (see  appendix  A  to  this  subpart); 
and.  where  protected  species  are  tagged, 
the  dates/time  periods  of  actual  tracking 
effort  and  the  duration  of  tag  attachment 
(where  known); 

(B)  If  marine  mammals,  approached 
within  the  recommended  approach 
standards  described  in  appendix  B  to 
this  subpart;  and 

(C)  Affected  physically  or  responded 
behaviorally  to  the  taking,  importation, 
export,  or  otherwise  prohibited  activity 
authorized  under  the  special  exception 
permit  and  described  in  paragraph 
{a)(4)(i)(A)  of  this  section  or.  if  marine 
mammals,  the  approach  described  in 
paragraph  (a)(4)(i)(B)  of  this  section. 
Wherever  possible,  for  marine  mammals 
taken  in  the  wild  by  some  type  of 
harassment  (see  appendix  A  to  this 
subpart),  describe  behavior  before, 
during,  and  after  the  conduct  of  research 
procedures  and  the  nature  of  any  and  all 
incidents  where  behavior  may  have 
changed  in  response  to  research  activity, 
and  whether  and  how  behavioral 
responses  varied  by  time.  location,  and 
nature  of  approach  (i.e..  an  educated 
assessment,  short  of  formal  analysis). 

(ii)  The  persons  and  vessels  involved 
in  the  conduct  of  the  permitted  research 
or  enhancement  and  their  respective 
functions. 

(iii)  The  number  of  attempts  at 
accomplishing  the  research  or 
enhancement  objective  (e.g..  photo-ID. 
biopsy,  or  tagging)  and  number  of 
successes;  number  of  times  any  given 
individual  or  group  was  approached; 
where  capture  of  the  animal  was  not  a 
part  of  the  research  or  enhancement 
activity,  the  actual  distance  required  to 
obtain  results  (e.g..  biopsy,  tagging,  or 
photograph  suitable  for  identification); 
and,  where  biopsy,  tagging,  or 
equivalent  intrusive  procedure  short  of 
capture  was  conducted,  a  description  of 
the  information  and  rationale  used  to 
conclude  that  each  animal  subjected  to 
such  actual  or  attempted  intrusive 
procedure  was  not  inadvertently 
harmed  and  upon  which  the  decision 
was  made  to  proceed  with  subsequent 
intrusive  research  or  enhancement 
activity. 

(iv)  An  evaluation  of  and  summary  of 
the  results  of  the  research  or 
enhancement  program  conducted  to 
date  as  it  relates  to  the  research  or 
enhancement  objectives. 

(v)  Activities  planned  to  be  conducted 
in  the  upcoming  year. 


(vi)  What  steps  have  been  taken  to 
coordinate  proposed  activities  with 
other  researchers  or,  if  applicable, 
enhancement  activities,  so  as  to 
minimize  disturbance  and  avoid 
possible  duplicative  reseanii. 

(vii)  Any  steps  taken  during  the 
reporting  period  or  proposed  to  be  taken 
to  minimize  or  avoid  adverse  effects. 

(viii)  Where  the  authorized  take  or 
import  involves  a  species  or  stock 
designated,  or  proposed  to  be 
designated,  as  depleted  under  the 
MMPA  or  as  endangered  or  threatened 
under  the  ESA.  the  permit  holder  must 
submit  an  assessment  of  whether  and 
how  the  scientific  research  or 
enhancement  activity  contributed  to  the 
achievement  of  any  recovery  objectives 
established  for  the  species  or  stock. 

(ix)  Where  marine  mammals 
designated  as  depleted,  endangered,  or 
threatened  are  held  captive  under  an 
enhancement  permit,  the  report  must 
describe  the  manner  in  which  the 
captive  maintenance  has  contributed 
directly  to  the  survival  or  recovery  of 
the  species  or  stock. 

(x)  A  description  of  any  public 
display  of  marine  mammals  conducted 
incidental  to  research  or  enhancement 
activities. 

(xi)  Any  copies  of  marketable 
products  that  the  permit  holder  has 
been  required  by  the  AA  to  submit  as 
part  of  an  annual  report. 

(b)  Final  reports.  All  permit  holders 
must  submit  final  reports. 

(1)  Public  display.  Public  display 
permit  holders  must  submit  a  final 
report  within  90  days  of  the  closing  of 
the  holder's  facility  or  the  transfer  of  the 
permit  in  accordance  with 

§  216.37(c)(5).  The  final  report  must 
include  a  final  protected  species  report 
describing  the  status  of  all  marine 
mammals  formerly  held  by  the  permit 
holder  at  the  time  of  disposition  and  the 
disposition  of  each.  The  final  report 
must  include  any  updated  information 
that  may  be  necessary  to  supplement  the 
special  report  submitted  in  accordance 
with  paragraphs  (c)(l)(i)  through  (iii)  or 
paragraph  (c)(2)(i)  of  this  section. 

(2)  Scientific  research  and 
enhancement.  Scientific  research  and 
enhancement  permit  holders  must 
submit  a  final  report  120  days  after  the 
submission  of  the  last  annual  report  for 
activities  conducted  during  the  valid 
period  of  the  permit.  This  final  report 
must  include: 

(i)  A  simimary  of  protected  species, 
personnel,  and  activity  information  for 
the  conduct  of  the  entire  research  or 
enhancement  program  (i.e.,  stimmary  of 
annual  report  information  required 
under  paragraph  (a)(4)  of  this  section); 
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(ii)  A  statement  of  the  objectives  of 
the  research  or  enhancement  program 
and,  for  scientific  research,  the 
hypothesis(es]  tested,  and  a  brief 
description  of  the  methodology  used 
(with  specific  notations  wherever  these 
differ  from  that  described  in  the  original 
or,  where  applicable,  amended 
application,  and  the  reasons  for  such 
variation); 

(iii)  An  evaluation  and  summary  of 
results  and  the  manner  in  which  such 
results  relate  to  the  research  or 
enhancement  objectives; 

(iv)  For  scientific  research,  an 
indication  of  where  and  when  the 
research  findings  are  to  be  published  or 
otherwise  made  available  to  the  public 
or  scientific  community; 

(v)  For  enhancement,  a  description  of 
th«  manner  in  which  the  enhancement 
program  contributed  significantly  to 
maintaining  or  increasing  distribution 
or  abundance,  or  enhanced  the  health  or 
welfare  of  the  species  or  stock, 
necessary  to  ensure  the  survival  or 
recovery  of  the  affected  species  or  stock 
in  the  wild;  and  an  assessment  of  the 
need  for  additional  enhancement,  along 
with  specific  recommendations;  and 

(vi)  A  description  of  the  disposition  of 
any  protected  species  parts,  including 
an  identification  of  the  part  and  the 
manner  of  disposition. 

(c)  Special  Reports.  Special  reports 
must  be  submitted  by  permit  holders  in 
accordance  with  the  following. 

(1)  Captive  maintenance,  (i)  Within 
30  days  of  the  birth,  transfer  of  custody, 
importation,  or  export  of  any  marine 
mammal,  the  permit  holder  must  submit 
an  updated  protected  species  report 
reflecting  this  new  information.  Where 
the  duration  of  enclosure-to-enclosure 
transport  of  a  marine  mammal  was 
greater  than  1  hour,  this  information 
must  include:  The  date(s).  mode(s). 
methodts),  and  duration  of  the 
transport,  including  number  of  transfer 
points;  attending  veterinarian  or 
professional  sta^;  the  date  and  time  the 
receiving  permit  holder  assumed 
custody;  any  problems  or  unusual 
events  encountered  during  transport; 
and  a  post-transport  assessment  by  an 
attending  veterinarian  of  the  health  of 
the  marine  mammal  and  the  degree  to 
which  the  marine  mammal  has 
accUmated  initially  to  the  new  facility/ 
enclosure,  where  such  assessment  is 
made  no  earlier  than  2  weeks  following 
the  transport. 

(ii)  The  AA  must  be  notified  within  2 
business  days  of  births  or  deaths  of 
marine  mammals,  including  still-births 
and  euthanasia.  This  notice  must 
include  the  species,  sex,  identification 
number,  and,  where  applicable,  name  of 
the  marine  maminal  or,  for  still-births, 


the  sex  of  the  marine  mammal;  and.  for 
births,  an  assessment  of  apparent  health; 
and,  for  deaths,  any  immediately 
apparent  indication  of  physical  injury, 
distress,  or  behavioral  factors  that  may 
have  contributed  to  the  cause  of  death 
or  were  reasons  for  euthanasia  (e.g.,  a 
summary  of  preliminary  gross  necropsy 
results)  and  any  steps  to  be  taken  to 
reduce  the  potential  for  additional 
mortalities.  If  this  notice  is  provided  by 
telephone,  a  follow-up  written  notice 
must  be  provided  by  facsimile  or  letter 
postmarked  within  4  business  days  of 
the  birth  or  death.  All  birth  and  death 
records  and  related  documentation, 
including  necropsy  records,  are  subject 
to  review  in  accordance  with 
§216.38(b)(16). 

(iii)  A  final  necropsy  report  must  be 
submitted  within  30  days  of  the  date  of 
the  death  of  a  marine  mammal.  This 
report  must  include  a  summary  clinical 
history  of  the  marine  mammal  in  a  form 
consistent  with  accepted  veterinary 
medical  practice,  any  histopathology ' 
reports,  and  any  conclusions  reached  by 
the  veterinary  pathologist  or  attending 
veterinarian  regarding  the  cause  of  the 
death,  including  any  contributing 
physical  or  behavioral  factors. 
Alternatively,  if  information  is 
insufficient  for  the  completion  of  a  final 
necropsy  report,  the  permit  holder  may 
submit  an  interim  necropsy  report 
providing:  Information  developed  to 
date  and  any  preliminary  conclusions:  a 
status  report  on  the  development  of  a 
final  necropsy  report,  describing  the 
outstanding  information  required  and 
including  an  estimate  of  the  time 
needed  to  complete  a  final  report  (e.g., 
laboratory  analysis  of  tissue  samples); 
and  a  request  for  an  extension  of  time 
to  submit  the  final  report.  After 
receiving  a  satisfactory  interim  necropsy 
report,  the  A,\  may  grant  an  extension 
of  time  of  up  to  60  days  for  submission 
of  a  final  necropsy  report  (i.e.,  up  to  90 
days  from  the  date  of  death). 

(iv)  When  releases  to  the  wild  have 
been  authorized  under  a  special 
exception  permit,  reporting 
requirements  for  such  releases  shall  be 
included  as  special  permit-specific  or 
supplemental  general  conditions  to  the 
permit,  as  appropriate. 

(v)  When  limited  temporary  holding 
has  been  authorized  by  the  AA  for 
purposes  described  in  §  216.37(g). 
detailed  reports  must  be  submitted  on 
the  condition  of  the  marine  mammal 
being  temporarily  held  and  the  status  of 
the  emergency  or  renovation  at  intervals 
not  greater  than  60  days. 

(2)  Permanent  removals  from  the  wild 
(i.e.,  live  captures  and  intentional, 
inadvertent,  or  assumed  lethal  take). 


(i)  Where  the  authorized  special 
exception  activity  involves  a  capture 
from  the  wild,  the  permit  holder  must 
submit  a  report  within  30  days  of  the 
capture  or  collection  activity  authorized 
under  the  permit,  describing  the  time 
and  specific  location  (e.g.,  latitude/ 
longitude)  of  the  capture  from  the  wild, 
including  the  number  and.  to  the  extent 
possible,  ages/sizes,  sex.  and 
reproductive  condition  of  protected 
species  encircled,  temporarily  held  and 
released,  and  removed'coUected.  and.  if 
the  protected  species  taken  are  marine 
mammals,  the  marine  mammals  chased 
or  approached  within  the  approach 
distance  standards  described  in 
appendix  B  to  this  subpart;  and  any 
deaths,  injuries,  or  complications  that 
arose  in  connection  with  the  taking.  The 
AA  may  waive  this  reporting 
requirement  when  the  capture  or 
collection  activity  involves  species 
other  than  marine  mammals. 

(ii)  Where  a  lethal  take  is  authorized 
as  a  pert  of  permitted  activities,  the 
permit  holder  must  submit  a  report 
within  30  days  of  the  actual  lethal  take. 
Where  a  lethal  take  occurs, 
inadvertently,  incidentally,  or 
otherwise,  or  is  presumed  to  have 
occurred  as  a  result  of  permitted 
activities,  the  permit  holder  must  notifj' 
the  AA  within  2  business  days  of  the 
actual  or  presumed  lethal  take.  This 
lethal  take  report  or  notification,  as 
applicable,  must  describe  the  date.  time, 
location,  number,  and,  to  the  extent 
possible,  age/size,  sex,  and  reproductive 
condition  of  each  animal  killed,  and,  for 
accidental  or  presumed  mortalities,  the 
circumstances  accompanying  the 
incident  and  identification  of  actions 
taken  or  to  be  taken  to  reduce  the 
potential  for  additional  occurrences.  In 
the  event  of  an  unanticipated  lethal 
take,  the  provisions  of  §  216.38ib){24) 
also  apply. 

(3)  Importation  of  protected  species 
parts.  Within  30  days  of  the  importation 
of  protected  species  parts,  the  permit 
holder  must  submit  a  report  including  a 
description  of  the  part  (e.g.,  species, 
specimen  type,  method  of  preservation) 
and  the  imique  number  assigned  to  the 
part. 

(4)  Transfer  or  export  of  protected 
species  parts.  Within  30  days  of  the 
transfer  or  export  of  a  protected  species 
part,  the  permit  holder,  or  other  person 
authorized  to  hold  a  protected  species 
part,  must  notify  the  Regional  Director 
of  the  transfer  or  export,  including:  A 
description  of  the  part  (e.g.,  species, 
specimen  type,  method  of  preservation, 
and  the  imique  number  assigned),  the 
person  to  whom  the  part  was  transferred 
or  exported  and.  if  applicable,  the 
recipient's  permit  number;  the  purpose 
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of  the  transfer  or  export;  and,  for 
transfers,  a  certification  that  the 
recipient  has  agreed  to  comply  with  the 
requirements  of  §  216.38(b)(12)  for 
subsequent  transfers. 

(5)  Other.  If  the  permit  holder 
experiences  or  observes  an  unusual  or 
unexpected  event  that  affects 
significantly,  or  is  likely  to  have  a 
significant  affect  upon,  the  health  or 
welfare  of  the  living  protected  species 
that  is  the  subject  of  the  permitted 
sp>ecial  exception  activity,  or,  for 
activities  conducted  in  the  wild,  any 
other  directly-related  component  of  the 
marine  ecosystem  of  which  they  are  a 
part,  the  permit  holder  must  submit  a 
brief  report  describing  the 
circumstances  concerned  and  any 
relevant  observations  or 
recommendations  (also  see 
§216.38(b)(24]). 

(d)  Reporting  fcrmat.  Following 
notice  of  permit  holders  by  the  AA  that 
a  format  for  one  or  more  reports  has 
been  established  by  NMFS,  permit 
holders  must  submit  such  reports  in  the 
format  established. 

{216.40    Permit  amendment,  modification, 
tuspanaion,  or  revocation. 

(a)  Special  exception  permits  may  be 
amended  by  the  AA  if  he  or  she 
determines  that  the  amendment  is 
consistent  with  the  Acts  and  complies 
with  the  applicable  provisions  of  this 
subpart.  Such  amendment  may  be  made 
by  the  AA  in  response  to,  or 
independent  of.  a  request  from  the 
permit  holder  for  an  amendment  to  the 
terms  or  conditions  of  the  permit. 

(b)  Requests  by  a  permit  holder  for  an 
amendment  must  be  submitted  in 
writing  and  include  the  following: 

(1)  The  purpose  and  nature  of  the 
requested  amendment; 

(2)  L'lformation  sufficient  for  the  AA 
to  determine  whether  the  amendment  is 
a  major  amendment  as  described  under 
paragraph  (c)  of  this  section; 

(3)  Information,  not  previously 
submitted  as  a  part  of  Uie  permit 
eppUcation  or  subsequent  reports, 
required  to  determine  whether  the 
proposed  change  meets  the  applicable 
criteria  and  restrictions  of  §§  216.35  and 
216.36;  and 

(4)  Any  additional  information 
determined  by  the  AA  to  be  necessary 
to  make  the  determination  in  paragraph 
(a)  of  this  section. 

(c)  An  amendment  will  be  considered 
a  major  amendment  if  it  would  change 
the  permit-specific  conditions  (see 

$  216.38(a))  regarding: 

(1)  The  niunber  and  species  of  marine 
mammals,  endangered  species,  or 
threatened  species  that  are  authorized  to 


be  taken,  imported,  exported,  or  affected 
by  an  otherwise  prohibited  activity; 

(2)  The  manner  in  which  these 
protected  species  may  be  taken, 
imported,  exported,  or  subjected  to  an 
otherwise  prohibited  activity, 
considering,  where  applicable,  type  of 
take  and  authorized  level  of  harassment, 
including  harassment  during  capture,  if 
the  proposed  change  may  result  in  an 
increased  level  of  take,  jeopardy,  or  risk 
of  ad  verse  impact; 

(3)  The  location(s)  in  which  the 
protected  species  may  be  taken,  from 
which  they  may  be  imported,  and  to 
which  they  may  be  exported,  as 
applicable; 

(4)  Whether,  and  in  what  manner, 
marine  mammals  taken  or  imported  for 
purposes  of  public  display  or  scientific 
research  may  be  used  in  interactive 
proCTams;  or 

(5)  The  period(s)  during  which  the 
permit  is  vaiid,  if  the  proposed 
extension  is  greater  than  12  months 
beyond  that  estabUshed  in  the  original 
permit. 

(d)  The  notice  of  receipt,  review,  and 
decision-making  provisions  of 

§  216.34(e)  and  (f)  applicable  to  permit 
applications  will  also  apply  to  major 
amendments. 

(e)  For  major  amendments  proposed 
by  the  AA,  the  permit  holder  will  be 
notified  by  registered  mail,  retiim 
receipt  requested,  concurrent  with 
pubtishing  the  Federal  Register  notice 
annoimcing  the  proposed  major 
amendment  and  a  summary  of  the 
reasons  therefor. 

(f)  Minor  amendments,  i.e., 
amendments  that  do  not  change  the 
terms  of  the  permit  sjpecific  conditions 
as  stated  in  paragraph  (c)  of  this  section, 
will  be  made  according  to  the  following 
procedures: 

(1)  For  minor  amendments  requested 
by  a  permit  holder,  the  AA  will  notify 
the  permit  holder  of  the  decision, 
specifying  the  minor  amendment,  if 
made,  or  specifying  the  reasons  for  any 
denial.  If  the  minor  amendment 
involves  an  extension  of  the  valid 
period  of  the  permit  of  12  months  or 
less  beyond  that  estabUshed  in  the 
original  permit,  notice  of  such  a  minor 
amendment  will  be  published  in  the 
Federal  Register  within  10  days  bom 
the  date  of  the  AA's  decision. 

(2)  For  minor  amendments  proposed 
by  the  AA: 

(i)  The  permit  holder  shall  be  notified 
by  registered  mail,  return  receipt 
requested,  of  the  proposed  minor 
amendment  and  a  summary  of  the 
reasons  therefore.  The  notice  will  also 
specify  that  the  permit  holder  is  entitled 
to  submit  an  ol^ection  to  the  proposed 
minor  amendment  and  request  a  hearing 


thereon,  if  such  objection  or  request  for 
such  a  hearing  is  received  by  the  AA 
within  10  days  after  receipt  of  the  notice 
or  such  other  date  specified  in  the 
notice. 

(ii)  If  no  objection  to  the  proposed 
minor  amendment  is  made  during  the 
time  specified  in  the  notice  to  the 
permit  holder,  and  no  hearing  is  held, 
the  minor  amendment  will  become 
effective  the  day  following  the  date 
specified  in  the  notice.  If  the  minor 
amendment  involves  an  extension  of  the 
valid  period  of  the  permit  of  less  than 
12  months  from  that  established  in  the 
original  permit  notice  of  such  a  minor 
amendment  will  be  published  in  the 
Federal  Register  within  10  days  from 
the  effective  date  of  the  minor 
amendment. 

(iii)  The  AA  may  hold  a  hearing  on 
the  proposed  minor  amendment  in 
response  to  an  objection  and  request  for 
a  hearing  submitted  in  accordance  with 
paragraph  (f)(2)(i)  of  this  section  or 
independent  of  such  an  objection  and 
request  by  the  permit  holder.  Notice  of 
the  time  and  place  for  the  hearing  will 
be  given  to  the  permit  holder  by 
registered  mail,  return  receipt  requested, 
and  published  in  the  Federal  Register 
not  less  than  10  days  prior  to  the  date 
of  the  hearing.  The  hearing  shall  be 
open  to  the  public  and  the  permit 
holder  and  any  other  person  my  submit 
any  relevant  material,  data,  views,  or 
comments.  A  summary  record  of  the 
hearing  will  be  kept. 

(iv)  U  an  objection  to  the  proposed 
minor  amendment  is  made  during  the 
time  specified  in  the  notice  to  the 
permit  holder  or  a  hearing  is  held,  the 
AA  will  make  a  decision  as  soon  as 
practicable  after  the  close  of  the  hearing. 
or  if  no  hearing  is  held,  after  the  date 
specified  in  the  notice  to  the  permit 
holder.  The  AA's  decision  regarding  the 
proposed  amendment  shall  be 
published  in  the  Federal  Register 
within  10  days  from  the  date  of  the 
decision. 

(3)  The  Marine  Mammal  Conmiission 
and  the  Committee  of  Scientific 
Advisors  on  Marine  Mammals  will  be 
afforded  an  opportunity  to  comment  on 
proposed  minor  amendments  to 
scientific  research  or  enhancement 
permits  for  the  take  or  importation  of 
marine  mammals.  The  AA  will  forward 
to  the  Conmfiission  and  Committee  a 
copy  of  a  permit  holder's  request  for  a 
minor  amendment  or  a  copy  of  the 
minor  amendment  proposed  by  the  AA 
and  summary  of  reasons  therefor.  If  the 
Commission  or  the  Committee  does  not 
provide  comments  within  10  days  from 
the  receipt  of  a  proposed  minor 
amendment,  such  non-response  shall  be 
considered  a  recommendation  from  the 
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Commission  and  the  Committee  that  the 
AA  proceed  with  a  decision  on  the 
minor  amendment  without  comment 
from  the  Commission  or  Committee. 

(g)  In  any  case  in  which  a  violation  of 
the  terms  and  conditions  of  the  permit 
is  foimd,  the  AA  may  modify,  suspend, 
or  revoke,  in  whole  or  in  part,  the 
special  exception  permit  in  accordance 
with  the  provisions  of  suhpart  D  of  15 
CFR  part  904. 

(h)  In  order  to  make  permits  for  the 
take  or  importation  of  marine  mammals 
consistent  with  any  change  made  after 
the  date  of  permit  issuance  with  respect 
to  any  regulation  prescribed  under 
section  103  of  the  MMPA.  the  AA  may 
modify,  suspend,  or  revoke,  in  whole  or 
in  part,  any  special  exception  permit 
involving  marine  mammala  in 
accordance  with  the  following: 

(1)  The  permit  holder  will  be  notified 
by  registered  mail,  return  receipt 
requested,  of  any  proposed 
modification,  suspension,  or  revocation. 
Such  notice  %vill  specify: 

(i)  The  action  proposed  to  be  taken. 
with  a  summary  of  the  reasons  therefor; 

(ii)  The  steps  that  the  permit  holder 
may  take  to  demonstrate  or  achieve 
compliance  with  all  lawful 
requirements:  and 

(tii)  If  a  written  request  for  a  hearing 
is  received  by  the  AA  within  10  days 
after  receipt  of  the  notice  or  such  other 
date  specified  in  the  notice,  the  AA 
must  hold  •  public  hearing. 

(2)  The  permit  holder  will  be  notified 
of  the  time  and  place  for  a  public 
hearing  by  registered  mail,  return 
receipt  requested,  and  a  notice  of  the 
public  heuing  will  be  published  in  the 
Federal  Register  not  less  than  15  days 
prior  to  the  date  of  the  public  hearing. 
Any  person  may  submit  relevant 
material,  data,  views,  or  comments.  A 
summary  record  of  the  public  hearing 
mil  be  kept 

(3)  The  AA  will  issue  a  decision 
regarding  a  proposed  modification, 
suspension,  or  revocation,  as  soon  as 

Eracticable  after  the  close  of  the  public 
earing,  or,  if  no  hearing  is  held,  after 
the  date  specified  in  the  notice  to  the 
permit  holder  referred  to  in  paragraph 
(h)(1)  of  this  section.  Notice  of  the 
modification,  suspension,  or  revocation 
shall  be  published  in  the  Federal 
Register  within  10  days  from  the  date  of 
the  AA's  decision. 

(4)  The  permit  holder,  or  any  other 
person,  may  obtain  judicial  review  of  a 
decision  to  modify,  suspend,  revoke,  or 
issue  a  major  amendment  to  a  special 
exception  permit.  Such  review, 
pursuant  to  chapter  7  of  title  5  U.S.C, 
may  be  initiated  by  filing  a  petition  for 
review  in  the  U.S.  district  court  for  the 
district  wherein  the  permit  holder 


resides  or  has  its  principal  place  of 
business,  or  in  the  U.S.  District  Court  for 
the  District  of  Columbia,  within  60  days 
of  the  date  on  which  the  notice  of  the 
AA's  decision  to  modify,  suspend, 
revoke,  or  issue  a  major  amendment  to 
the  permit  is  published  in  the  Federal 
Re^ster. 

1216.41    Pwtatties. 

(a)  Any  person  who  violates  any 
provision  of  this  subpart  is  subject  to 
civil  penalties,  permit  sanctions  and/or 
denied,  written  warnings  and/or  seizure 
and  forfeiture  of  vessels,  in  accordance 
with  16  U.S.C  1174(b),  1375(a),  1540(a), 
and  15  CFR  part  904. 

(b)  Any  person  who  knowingly 
violates  any  provision  of  this  subpart  is 
subject  to  criminal  prosecution  and 
criminal  penalties  iii  accordance  with 
16  U.S.C  1174(a).  1375(b).  and  1540(b). 

S  216.42   Fee*. 

(a)  A  reasonable  fee  may  be  charged 
for  the  issuance  of  a  special  exception 
permit,  an  amendment  requested  by  the 
permit  holder,  or  an  authorization 
required  by  the  special  or  general  permit 
conditions.  Categories  I  through  V  listed 
in  appendix  A  to  this  subpart, 
approximate  the  difficulty  of 
administrative  review  and  processing 
complexity  normally  associated  with  a 
permit  application  for  the  listed  type  of 
activity.  Consequently,  where 
appropriate  and  applicable,  these 
categories  have  been  used  below  in 
establishing  fiaes. 

(b)  Public  display  permits.  (1)  A  fee  of 
$1,000  will  be  charged  a  non-permit 
holder  for  issuance  of  a  permit  to  hold 
marine  mammals  captive  indefinitely 
for  purpose  of  public  display,  where  the 
marine  mammals  are  to  be  obtained 
from  captive  stock. 

(2)  A  fee  of  $2,500  will  be  charged  a 
non-permit  holder  for  issuance  of  a 
combined  permit  to  import  or  capture 
fit)m  the  wild  and  hold  indefinitely 
marine  mammals  for  purpose  of  public 
display. 

(3)  A  fiee  of  $1,500  will  be  charged  a 
permit  holder  for  issuance  of  a  major 
amendment  to  import  or  capture  from 
the  wild  marine  mammals  for  purpose 
of  public  display.  This  foe  includes  any 
associated  amendment  to  the  permit 
holder's  public  display  permit  that  may 
be  necessary  to  authorize  the  captive 
holding  of  these  new  marine  mammals. 

(4)  A  fee  of  $250  will  be  charged  for 
a  major  amendment  to  a  permit 
requested  by  a  permit  holder  for  the 
purpose  of  authorizing  new  species  or 
an  increased  number  of  marine 
mammals  to  be  held  by  the  fodlity. 

(5)  A  fee  of  $500  will  be  diarged  for 
a  major  amendment  to  a  permit 


requested  by  a  permit  holder  for  the 
purpose  of  authorizing  an  interactive 

(6)  A  fee  of  $150  v^  be  charged  for 
an  authorization  to  transfer  the  custody 
of  marine  mammals  between  permit 
holders,  where  a  major  amendment  of 
the  permit  is  not  necessary  to  increase 
the  number  or  add  species  to  thCise 
authorized. 

(7)  A  fee  of  $1,500  «vill  be  charged  a 
permit  holder  for  an  authorization  to 
export  a  Uving  marine  mammal.  A  fee 
of  $2,500  will  be  charged  a  ndn-permit 
holder  for  issuance  of  a  permit  to 
capture  from  (he  wild  and  export 
marine  mammals  for  purposes  of  public 
display. 

(8)  No  fee  will  be  charged  for  major 
amendments  proposed  by  the  AA  or  for 
minor  amendments. 

(c)  Scientific  research  and 
enhancement  permits.  (1)  The  following 
basic  permit  fees  will  be  charged  for 
issuance  of  a  scientific  research  or 
enhancement  permit: 


Category  I .. 
Category  II 
Category  ni 
Category  IV 
Category  V 


No  charge. 
$150. 

$4oa 

$700. 
S1.000. 


A  description  of  Category  I-IV 
permits  is  provided  in  appendix  A  to 
this  subpart 

'  (2)  For  a  major  amendment  requested 
by  the  permit  holder  that  increases  the 
category  of  the  permit  (i.e..  authorizing 
a  change  in  the  maimer  in  which  a 
protected  species  may  be  taken 
involving  an  increased  level  of  jeopardy, 
risk  of  adverse  impact,  or  level  of 
harassment),  a  foe  will  be  charged  equal 
to  the  difference  in  the  fee  chai^ged  for 
the  existing  permit  end  that  which 
would  be  charged  for  the  amended 
permit  (e.g.,  a  major  amendment 
changing  a  category  n  permit  to  a 
category  m  permit  would  be  charged  a 
fee  of  $250). 

(3)  For  a  major  amendment  requested 
by  the  pwrmit  holder  that  does  not 
increase  the  category  of  the  permit,  a  fee 
of  $50  will  be  charged  for  Category  I 
permits  and  a  fee  of  $100  will  be 
charged  for  all  other  permits. 

(4)  For  permits  that  involve  captive 
holding,  major  amendments  and 
authorizations  requested  by  the  permit 
holder  for  the  purposes  described  in 
paragraphs  (a)(4)  through  (6)  of  this 
section  will  be  charged  the  same  fee  as 
established  for  public  display  permit 
holders  in  paragraphs  (a)(4)  through  (6) 
of  this  section. 

(5)  A  fee  of  $700  will  be  diarged  a 
permit  holder  for  an  authorization  to 
export  a  Uving  marine  mammal.  A  basic 
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fee  of  $1,200  will  be  charged  a  non- 
permit  holder  for  issuance  of  a  permit 
to  capture  from  the  wild  and  export 
marine  mammals  for  purposes  of 
scientific  research  or  enhancement. 

(6)  No  fee  will  be  charged  for  major 
amendments  proposed  by  the  AA  or  for 
minor  amendments. 

(d)  Supplemental  NEPA  fee.  The  AA 
may  charge  a  supplemental  fee  to  cover 
the  costs  to  the  Federal  government 
associated  with  the  preparation  of  an  EA 
or  EIS  that  the  AA  has  determined  to  be 
required  under  NEPA.  The  AA  may  also 
charge  a  supplemental  fee  for  issuance 
of  a  permit  belonging  to  a  class  of 
permits  for  which  documentation  has 
been  prepared  in  accordance  with  the 
provisions  of  NEPA  or  any  associated 
National  Oceanic  and  Atmospheric 
Administration  requirements  or 
procedures. 

|e)  Observer  fee.  At  the  discretion  of 
the  AA  or  the  Regional  Director,  an 
observer  may  be  placed  on  board  a 
vessel  engaged  in  a  permitted  activity  in 
the  wild.  The  permit  holder  may  be 
assessed  an  observer  fee  not  to  exceed 
SlOO  per  day  for  each  day  that  the 
observer  accompanies  the  permit  holder 
in  the  conduct  of  such  an  activity. 

(0  Waiver  of  fees.  Fees  may  be  waived 
or  reduced  by  the  AA  if  the  appHcant  is 
a  Federal  agency  or  if  the  AA 
determines  that  such  a  waiver  or 
reduction  is  in  the  pubUc  interest 
consistent  with  the  policies  and 
objectives  of  the  Acts,  as  applicable. 

S  216.43    AppHcablllty/rrantltion. 

(a)  General.  (1)  The  regulations  of  this 
subpart  are  applicable  to  all  persons, 
including  persons  holding  permits  or 
other  audiorizing  documents  issued 
before  [date  30  days  from  dote  of 
publication  of  the  final  rule,  hereafter 
referenced  as  "the  effective  date  of  the 
final  rule"],  by  NMFS  for  the  take, 
import,  export,  or  conduct  of  any 
otherwise  prohibited  activity  involving 
a  protected  species  or  protected  species 
part  for  special  exception  purposes.  The 
manner  and  timing  in  which  diis 
subpart  applies  to  such  permit  holders 
and  persons  holding  other 
authorizations,  including  authorizations 
to  hold  marine  mammals  captive  (e.g., 
letters  of  agreement),  are  discussed  in 
this  section. 

(2)  Beginning  [the  effective  date  of  the 
final  rule],  the  provisions  of  this 
subpart,  particularly  permit  terms  and 
conditions  (see  §  216.30(c)  and 
$§  216.36  through  216.39,  and  the 
amendment  provisions  of  $  216.40), 
apply  to  all  public  display  and  scientific 
research  permits  and  to  other 
authorizing  documents  issued  before 
[the  effective  date  of  the  final  rule]  by 


NMFS  under  which  marine  mammals 
are  held  for  public  display  or  scientific 
research  purposes.  However,  holders  of 
public  display  and  scientific  research 
permits  and  other  authorizing 
documents  may  elect  to  follow  the 
reporting  requirements  of  8  216.39  or 
those  specified  in  their  permits  or  other 
authorizing  documents,  until  one  of  the 
following  first  occurs: 

(i)  The  permit  holder  requests  an 
amendment  to  or  authorization  under 
his/her  permit  or  other  authorizing 
document,  or  the  permit  is  adjusted  in 
accordance  with  paragraph  (b)(1)  or 
(c)(1)  of  this  section,  at  which  time  the 
permits  or  other  authorizing  document 
will  be  amended  to  incorporate  the 
reporting  requirements  of  §  216.39. 

(ii)  The  AA  determines  that  the 
reporting  requirements  of  §  216.39 
should  apply  to  the  permit  or  other 
authorizing  document  and  proposes  8 
minor  amendment  to  this  effect  in 
accordance  with  §  216.40. 

(iii)  Beginning  [date  1  year  after  the 
effective  date  of  the  final  rule],  the 
reporting  requirements  of  §  216.39  apply 
to  all  permits  and  other  authorizing 
documents. 

(b)  Public  display.  (1)  Consistent  with 
the  schedule  established  in  paragraphs 
(b)(2)  through  (5)  of  this  section,  all 
facilities  holding  marine  mammals  for 
public  display  purposes  must  hold  a 
public  display  permit  consistent  with 
the  provisions  of  this  subpart.  Public 
display  permits  issued  before  [the 
effective  date  of  the  final  rule]  must 
undergo  a  one-time  adjustment;  other 
authorizing  documents  will  be 
superseded  by  new  or  adjusted  permits 
in  accordance  with  paragraphs  (b)(2) 
through  (5)  of  this  section.  Permit 
adjustments  are  effective  upon 
publication  of  a  notice  of  the  permit 
adjustment  in  the  Federal  Register.  This 
notice  will  include  the  adjusted  permit- 
specific  conditions  as  described  under 
§  216.38(a),  and  will  provide  for  a  30- 
day  public  comment  period. 

(2)  Single  facility  permit  holders.  A 
public  display  permit  issued  before  [the 
effective  date  of  the  final  rule]  to  a 
facility  that  holds  marine  mammals  at 
one  facility  must  undergo  a  permit 
adjustment  to  authorize  the  number  and 
species  of  marine  mammals  that  were 
held  and/or  authorized  to  be  captured 
from  the  wild  or  imported  as  of  (the 
effective  date  of  the  final  rule].  This 
permit  adjustment  will: 

(i)  Be  made  upon  the  request  of  the 
facility,  at  the  time  the  permit  is 
otherwise  amended,  at  the  time  of  any 
authorization  required  under  their 
permit  or  any  other  authorizing 
document,  or  on  [date  1  year  after  the 


effective  date  of  the  final  rule], 
whichever  occurs  first;  and 

(ii)  Supersede  all  other  permits  and 
other  authorizing  documents  under 
which  the  marine  mammals  were 
formerly  held. 

(3)  Multiple  facility  permit  holders. 
Public  display  permits  issued  before 
[the  effective  date  of  the  final  rule]  to  a 
multiple  facility  (i.e..  more  than  one 
facility  under  single  ownership/control), 
without  regard  to  the  specific  facility  in 
which  the  marine  mammals  taken  under 
the  permit{s)  are  held,  will  be  separated 
into  facility-specific  public  display 
permits.  This  permit  adjustment  will 
establish  separate  facility-specific 
public  display  permits  that  authorize 
the  number  ana  species  of  marine 
mammals  held  on.  and/ or  authorized  to 
be  captured  from  the  wild  or  imported 
as  of  [the  effective  date  of  the  final  rule], 
plus  a  limited  "allowance"  for  the 
transfer  of  marine  mammals  between 
the  facilities  that  make  up  the  multiple 
facility,  in  accordance  with  the 
following  provisions: 

(i)  The  facihty-specific  permit 
adjustments  will  be  made  upon  the 
request  of  the  multiple  facility,  at  the 
time  the  permit  is  otherwise  amended, 
at  the  time  of  any  authorization  required 
under  the  permit  or  other  authorizing 
document,  or  on  [date  J8  months  after 
the  effective  date  of  the  final  rule], 
whichever  occurs  first. 

(ii)  The  "allowance"  for  each  facility- 
specific  permit  may  include  any  species 
of  marine  mammal  held  at  the  facihty  in 
the  5-year  period  prior  to  [the  effective 
date  of  the  final  rule],  and  a  number  of 
marine  mammals  of  each  such  species 
greater  than  that  held  by  the  facility  on 
[the  effective  date  of  the  final  rule], 
necessary  to  accommodate  anticipated 
or  recently  completed  inter-facility 
transfers  between  facilities  that  make  up 
the  multiple  facility,  provided  that  the 
number  for  any  facility-specific  permit 
does  not  exceed  any  of  the  following: 

(A)  Seventy-five  percent  of  that 
facility's  capacity  for  the  subject  species 
as  calculated  in  accordance  with 
applicable  space  standards  (see 
particularly  the  captive  maintenance 
standards  applicable  to  marine 
mammals  promulgated  by  the  Animal 
and  Plant  Health  Inspection  Service  at 

9  CFR  parts  1.  2,  and  3.  and  referenced 
in  §  216.37); 

(B)  Fifty-percent  Increase  above  the 
nimiber  held  on  [the  effective  date  of  the 
final  rule],  for  the  followring  species: 
Killer  whales  (Orcinus  orca),  false  killer 
whales  (Pseudorco  crassidens),  pilot 
whales  [Globicephala  melaena  or  G. 
macrorhynchus),  or  belugas 
[Delphinapterus  leucas); 
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tC)  Twenty-five  percent  increase 
above  the  number  held  on  [the  effective 
date  of  the  final  rule],  of  species  other 
than  those  referenced  in  paragraph 
(b)(4)(ii)(B)  of  this  section; 

(D)  An  increase  of  one  for  any  species 
held  in  isolation  at  the  time  of  the 
facility-specific  permit  adjustment  (see 
paragraph  (b](3)(i)  of  this  section).  An 
increase  of  more  than  one  may  be 
allowed  if  adequately  justified  on  the 
basis  of  fundamental  social  unit 
requirements  of  the  species  (see 
§216.37(1));  or 

(E)  For  a  seasonal  facility,  the  species 
and  greatest  number  of  marine 
mammals  that  have  been  held  in  the  2- 
year  period  prior  to  [f^e  effective  date 
of  the  final  rule]. 

(iii)  Transfers  between  facilities  that 
make  up  the  multiple  facility  that  are 
authorized  under  a  permit  or  other 
authorizing  document  issued  before  [the 
effective  date  of  the  final  rule]  may 
continue  without  additional 
authorization  under  this  subpart  until 
the  date  of  facility-specific  permit 
adjustment. 

(iv)  The  facility-specific  permits  will 
supersede  all  other  permits  and  other 
authorizing  documents  under  which  the 
marine  mammals  were  formerly  held. 

(4)  Facilities  not  holding  a  permit.  A 
facility  that  is  holding  marine  mammals 
for  public  display  purposes,  but  that 
does  not  hold  a  public  display  permit, 
must  submit  an  application  for  a  public 
display  permit  in  accordance  with  this 
subpart  and  reflecting  the  marine 
mammals  held  by  the  facility  on  [the 
effective  date  of  the  final  rule].  The 
facility  must  submit  this  application 
within  6  months  of  receiving 
notification  that  a  public  display  permit 
is  required,  or  by  [date  1  year  after  the 
effective  date  of  the  final  rule], 
whichever  occurs  first.  A  public  display 
permit  issued  to  the  facility  will 
supersede  all  other  authorizing 
documents  imder  which  the  marine 
mammals  were  formerly  held. 

(5)  Persons  (other  than  facilities) 
holding  marine  mammals.  Persons 
(other  than  facilities)  holding  marine 
mammals  under  a  permit  or  other 
authorizing  documents  may  continue  to 
hold  the  marine  mammals  under  such 
documents  until  [date  1  year  after  the 
effective  date  of  the  final  rule],  in 
compliance  with  the  requirements  of 
paragraphs  (b)(5)(i)  and  (ii)  of  this 
section.  After  [date  J  year  after  the 
effective  date  of  the  final  rule],  a  public 
display  permit  issued  to  a  faciUty  is 
required  for  continued  holding  of 
marine  mammals  for  public  display 
purposes. 

(ij  By  [date  60  days  after  the  effective 
date  of  the  final  rule],  persons  (other 


than  facilities)  holding  marine  mammals 
under  a  permit  or  other  authorizing 
document  must  notify  the  AA  of  the 
identity  of  the  marine  mammals  and  the 
facilities  at  which  the  marine  mammals 
were  held  on  [the  effective  date  of  the 
final  rule],  were  held  on  the  date  of 
notification,  and  will  be  held  during  the 
1-year  period  following  [the  effective 
date  of  the  final  rule]. 

(ii)  Not  later  than  [date  1  year  after 
the  effective  date  of  the  final  rule],  the 
person  must  either: 

(A)  Arrange  to  include  the  marine 
mammals  as  a  part  of  the  one-time 
permit  adjustment  or  permit  application 
provided  for  in  paragraph  (b)(2),  <3),  or 
(4)  of  this  section;  or 

(B)  Make  arrangements  with  a  facility 
to  apply  for  a  major  amendment  to  its 
public  display  permit  to  authorize  the 
holding  of  the  marine  mammals. 

(iii)  The  adjusted  permit,  new  permit, 
or  major  amendment  referenced  in 
paragraph  (b)(5)(ii)  of  this  section  will 
supersede  all  other  permits  and  other 
authorizing  documents  under  which  the 
marine  mammals  were  formerly  held. 

(c)  Scientific  research.  (1)  Scientific 
research  permits  issued  before  [the 
effective  date  of  the  final  rule]  that 
authorize  research  on  captive  marine 
mammals  at  a  facility  other  than  a 
public  display  facility  must  undergo  a 
one-time  adjustment  to  authorize  the 
number  and  species  of  marine  mammals 
held  as  of  [the  effective  date  of  the  final 
rule].  The  permit  adjustment  will: 

(i)  Be  made  upon  the  request  of  a 
permit  holder,  at  the  time  the  permit  is 
otherwise  amended,  at  the  time  of  any 
authorization  required  under  the  permit, 
or  on  [date  1  year  after  the  effective  date 
of  the  final  rule},  whichever  occurs  first; 
and 

(ii)  Become  effective  upon  publication 
of  a  notice  of  the  permit  adjustment  in 
the  Federal  Register.  This  notice  will 
include 4he  adjusted  permit  specific 
conditions  as  described  imder 
§  216.38(a),  and  will  provide  for  a  30- 
day  public  comment  period. 

(2)  Intrusive  research  being  conducted 
on  captive  marine  mammals  may 
continue  to  be  conducted  under  the 
authority  of  a  public  display  permit 
until  [date  1  year  after  the  effective  date 
of  the  final  rule],  after  which  the 
intrusive  research,  as  defined  in  §  216.3, 
must  be  authorized  under  a  scientific 
research  permit  Any  intrusive  research 
initiated  after  [the  effective  date  of  the 
final  rule],  must  be  authorized  under  a 
scientific  research  permit. 

(3)  Scientific  research  permits  issued 
before  [the  effective  date  of  the  final 
rule],  that  authorize  research  on 
protected  species  other  than  marine 
mammals  (e.g.,  endangered  or 


threatened  species  of  marine  and 
anadromous  fish  or  marine  reptiles)  are 
not  affected  by  these  regulations. 

(d)  Other  transition  provisions  (public 
display  and  scientific  research).  (1) 
Permit  adjustments  or  applications 
provided  for  in  paragraphs  (b)  and  (c)  of 
this  section  will  not  include  marine 
mammals  being  held  for  rehabilitation 
under  section  109(h)  of  the  MMPA. 

(2)  Permit  adjustments  provided  for  in 
paragraphs  (b)  and  (c)  of  this  section 
will  not  authorize  numbers  of  marine 
mammals  that  exceed  the  capacity  of  the 
facility  as  determined  by  the  captive 
maintenance  requirements  of  §  216.37. 

(3)  Major  amendments  to  adjusted 
permits  must  be  applied  for,  and  will  be 
issued,  in  accordance  with  §  216.40. 

(4)  A  facility  holding  marine 
mammals  as  of  [the  effective  date  of  the 
final  rule],  will  be  excepted  from  the 
requirement  in  §  216.37(1)  to 
approximate  the  fundamental  social 
unit  of  marine  mammal  species  until 
January  1, 1998,  providecl  that  the 
facility  complies  with  the  notification 
provisions  of  §  216.37(1)(1). 

(5)  Facilities  or  persons  (other  than 
facilities)  that  hold  pre-Act  marine 
mammals  must  either  submit 
documentation  adequate  to  establish  the 
"pre-Act"  status  of  the  marine  mammals 
in  accordance  with  §  216. 32(a)(2), .or 
must  include  the  pre-Act  marine 
mammals  in  any  permit  adjustment  or 
appUcation  provided  for  or  required  in 
this  section. 

§  21 6.44    Use  for  apeclal  exception 
purposes  of  marlr>«  marmnala  taken  or 
Imported  for  rehabilitation. 

(a)  Upon  receipt  of  a  determination 
that  the  release  of  a  rehabilitated  marine 
mammal  is  not  likely  to  be  successful  or 
a  release  notification  in  accordance  with 
§  216.28.  the  AA  may  authorize  the 
retention  or  transfer  of  custody  of  the 
marine  mammal  for  a  special  exception 
purpose  consistent  with  this  section. 

(b)  The  AA  will  first  consider  requests 
from  the  person/facility  with  authorized 
custody  of  the  marine  mammal  for 
rehabilitation.  The  AA  may  authorize 
such  person /facility  to: 

(1)  Retain  custody  of  the  marine 
mammal  imder  a  special  exception 
permit  that  authorizes  the  person/ 
facility  to  hold  such  a  marine  mammal; 

(2)  Retain  custody  pending  a  major 
amendment  or  issuance  of  a  p>ermit,  in 
accordance  with  paragraph  (c)  of  this 
section,  whichever  is  necessary,  to 
authorize  the  person/facility  to  hold 
such  a  marine  mammal; 

(3)  Transfer  custody  of  the  marine 
mammal  to  a  holder  of  a  special 
exception  permit  that  authorizes  the 
person/facility  to  hold  such  a  marine 
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mammal,  subject  to  the  requirementa  of 
paragraph  (d)  of  this  section;  or 

(4)  Transfer  custody  of  the  marine 
mammal  to  a  holder  of  a  special 
exception  permit  pending  a  major 
amendment,  In  accordance  with 
paragraph  (c)  of  this  section,  to 
authorize  the  person/facility  to  hold 
such  a  marine  mammal,  subject  to  the 
requirements  of  paragraph  (d)  of  this 
section. 

(c)  The  AA  may  authorize  the  person/ 
facility  to  retain  custody  of  the  marine 
mammal  pending  a  major  amendment  or 
issuance  of  a  permit,  or  may  authorize 
the  transfer  of  the  marine  mammal  to  a 
holder  of  a  special  exception  permit 
pending  a  major  amendment, 
authorizing  the  perscn/facihty  to  hold 
such  a  marine  mammal,  only  If: 

(1)  A  request  for  a  major  amendment 
\mder  §  21 8.40,  or.  if  necessary,  an 
application  for  special  exception  permit 
under  §  216.34,  has  been  submitted  to 
the  AA  and  has  been  foimd  complete; 

(2)  The  person/fadhty  agrees  to  hold 
the  marine  mammal  In  conformance 
with  all  requirements  and  standards 
applicable  to  special  exception  permits 
under  this  subpart  and  any  additional 
terms  or  conditions  determined  by  the 
AA  to  be  appropriate,  Including  tnat 
such  a  marine  mammal  shall  not  be 
included  In  an  interactive  program  or 
subjected  to  intrusive  research;  and 

(3)  The  person/facility  acknowledges 
that  the  marine  mammal  is  subject  to 
seizure  by  the  AA: 

(i)  If,  at  any  time  pending  issuance  of 
the  major  amendment  or  permit,  the  AA 
determines  that  seizure  is  necessary  in 
the  interest  of  the  health  or  welfare  of 
the  marine  mammal; 

(ii)  If  the  major  amendment  or  permit 
is  denied;  or 

(iii)  If  the  person/facility  is  issued  a 
notice  of  violation  and  assessment,  or  is 
subject  to  permit  sanctions,  in 
accordance  with  15  CFR  part  904. 

(d)  In  transferring  custody  of  the 
marine  mammal  under  paragraphs  Cb) 
(3)  and  (4)  of  this  section,  the  person/ 
facility  and  the  receiving  permit  holder 
are  not  authorized  to  purdiase  or  sell 
any  interest  in  the  subject  marine 
mammal.  However,  the  receiving  permit 
holder  may  reimburse  the  person/ 
facility  for  any  and  all  costs,  direct  or 

~  indirect,  associated  with  the 
rehabilitation  (i.e..  care,  treatment,  and 
supervision)  and  transport  of  the  marine 
mammal. 

(e)  Marine  mammals  undergoing 
rehabiUtation  or  pending  disposition 
imder  this  section  must  not  be  subject 
to  public  display  unless  such  activities 
are  specifically  authorized  by  the 
Regional  Director  or  the  AA  and 
condxicted  consistent  with  the  criteria. 


restrictions,  and  conditions  applicable 
to  public  display  permits  (see  $§  216.35 
through  216.38).  Such  marine  mammals 
must  not  be  trained  for  performance  or 
be  included  in  any  aspect  of  an 
interactive  program. 

(f)  Marine  mammals  undergoing 
rehabilitation  must  not  be  subject  to 
intrusive  research,  unless  such  activities 
are  specifically  authorized  by  the  AA  in 
consultation  with  the  Marine  Mammal 
Conunission  and  Committee  of 
Scientific  Advisors  on  Marine  Mammals 
and  are  conducted  consistent  with  the 
criteria,  restrictions,  and  conditions 
applicable  to  scientific  research  permits 
(see  §§  216.35  through  216.38). 

(g)  Any  rehabilitated  beached  or 
stranded  marine  mammal  placed  on 
public  display  following  a  releasability    . 
determination  under  §  216.28(a)  and 
pending  disposition  under  paragraphs 
(a)  througli  (d)  of  this  section,  or  any 
marine  manunal  imporied  for  medical 
treatment  otherwise  unavailable  placed 
on  public  display  after  such  medical 
treatment  is  concluded  and  pending 
disposition,  must  be  held  in  captive 
maintenance  consistent  with  aU 
requirements  and  standards  applicable 
to  special  exception  permits  for  public 
display  purposes,  and  must  not  be 
included  in  an  interactive  program. 

Appendix  A  to  Subpart  D — Examples  of 
Activities  That  Require  a  Special 
Exception  Permit 

The  outline  in  tiiii  appendix  Is  ■  summary 
description  of  difierent  types  of  takB/activity 
that  require  a  special  exception  pennit,  writh 
each  type  of  take/activity  annotated  with  the 
category  assigned  by  NMPS  for 
administrative  purposes.  An  explanation  of 
terms  used  in  the  annotated  outline  follows, 
except  for  the  terms  used  under  hnport/ 
Export  that  are  self-explanattwy. 

Note:  Applicants  must  consider  all 
appUcable  types  of  activity — there  may  be 
more  than  one  type  of  applicable  activity. 
Additionally,  the  export  of  marine  mamma  Is 
or  marine  mammal  parts,  for  species  not 
listed  as  endangered  or  threatened  under  the 
BSA,  requires  authorization,  not  a  permit 
NMFS  categories  (T)  through  (V)  reflect, 
approximately,  the  level  of  administrative 
review  and  processing  complexity  nonnally 
associated  with  a  permit  application  for  this 
type  of  activity.  Consequently,  these 
categories  are  used  by  NMFS  in  determining 
the  applicable  pennit  fee  (see  50  CFR 
216.42). 

Annotated  Outline 


ANNOTATED  OimJNE— Continued 


Type  of  taka/actMty 


A  Parts  oolectlon 

1.  Not  Dlrec«y  From  a  Uve 
AfwTteL 

2.  Direcdy  From  •  Uve 
AnimeL 


NMFScat- 
•OOfy 


Type  o(  taka/actMty 


B.  Harassment/non-capturs 

1.  Non-Intrusive 

a.  Noivlr>tnjsive/Norv 
Corttact 

b.  Non-tntrusive/Contact 

2.  Intrushw 

a.  lntru8ive./Nor>-Contact 
(i)  Low  Risk/Impact  .... 
fii)  Htgh  Risk/tmpact ... 

b.  Intrusive/Contact 

(1)  Low  FUsk/lmpact  .... 
Oi)  High  Risk/Impact ... 

C.  Harassment/Capture 

1.  Tempofajy  Capture/Re- 
moval 

a.  Short-Term 

(i)  Low  Risk/Impact  .... 
(ii)  KHgh  Risk,1mpact ... 

b.  Lof>9-Term 

2.  Permanent    Removai/ 
Captive  Hotdhig 

D.  KM 
I.LatherfTaka 

E.  Import/Export 

1.  Protected  Species  Im- 
port 

2.  Protected     Species 
Part  Import 

3.  Protected  Spades  Ex- 
port. 

4.  Protected     Species 
Part  Export 


NMFS  cat- 
egory 


(0. 
(II). 


("V 
(ill). 

(II). 
(III). 


ail). 

(IV). 
(IV) 

(V)^ 


(V). 
(IV). 

(II). 

(V). 

00. 


(1). 

(Ii  or  lU). 


Explanation  of  Terms 

A.  PaiU  collection  includes  the  following: 

1.  Parts  collection  not  directly  from  a  Uve 
animal  includes  the  collection  of  any  hard  or 
soft  part,  obtained  In  a  manner  other  than 
directl}'  from  a  living  animal  The  collection 
of  any  part  from  a  dead  animal  also  may  be 
authorized  under  the  applicable  permit 
conditions  oi,  for  dead  beached  and  stranded 
marine  mammals,  imder  50  CFR  216.22;  and, 
certain  hard  parts  from  marine  mammals  may 
also  be  collected  from  the  beach  under  50 
CFR  216.26. 

2.  Parts  collection  directly  from  a  live 
animal  includes  the  collection  of  any  hard  or 
soft  part  directly  from  a  live  animal  (which 
requires  specific  authorization  under  a 
permit);  usually  conducted  in  conjtmction 
with  another  type  of  take. 

B.  Harasanent/Non-capture  Includes 
harass,  pursue,  barm,  woimd,  hunt,  and 
shoot  Within  this  categor3r: 

1.  Non-intnisive  applies  to  activities 
condiurled  in  the  vvild  only.  Generally,  NMFS 
recommends  a  permit  be  obtained  to  conduct 
an  activity  that,  for  marine  mammals, 
exceeds  or  is  conducted  in  a  manner  contrary 
to  the  recommended  approach  standards  of 
appendix  B  to  this  subpart,  or  that  Involves 
the  harassment  of  other  endangered  or 
threatened  species  of  marina  and 
anadromoua  fish  or  marine  reptiles.  Noo- 
tntTusire/Non-contact  applies  to  actlvltiea 
involving  a  close  approach  (e.g.,  risk  of 
behavior  impacts  or  inadvertant/inddsntal 
harassment),  but  that  does  not  involve 
contact  with  the  subject  animal(s).  Non- 


intrusive/Contact  applies  to  activities 
involving  Intentional,  simple  non-intiusive 
contact,  such  as  touching,  petting,  pushing, 
or  other  simple  contact  that  does  not  restrain 
or  otherwise  restrict  movement  or  mobility. 

2.  Intrusive  applies  to  activities  conducted 
in  the  wild  or,  for  activities  conducted  for 
scientific  research  or  enhancement  purposes, 
living  protected  species  held  captive  in  a 
fecility  (see  50  CFR  216.3).  Jntrusive/Non- 
contact  includes,  for  example,  a  stimulus 
directed  at  an  animal  that  may  involve  a  risk 
to  the  health  and  welfare  of  the  subject 
animaUs)  (see  50  CFR  216.3).  The  terms  low 
risk/impact  and  high  riskyimpact  are 
included  under  both  Intrusive/Non<ontact 
and  Intrusive/Contact.  Low  risk/impact 
includes  activities  involving  a  low  risk  of 
injury  or  mortality,  an  established  proven 
procedure,  a  short-term  impact  on  subject 
animals'  normal  function  and/or  behavior, 
etc.;  applicable  primarily  to  take  in  the  %vild 
(see  50  CFR  216.3).  High  risk/impact 
includes  activities  involving  a  high  risk  of 
injury  or  mortality,  a  new  or  high  risk 
procedure,  a  long-term  impact  on  the  subject 
animals'  normal  function,  etc. 

C.  Harassment/Capture  includes  capture, 
trap,  and  collect.  Within  this  category: 

1.  Temporary  capture/removal  includes 
activities  involving  a  capture  from  the  wild 
and  holding  captive  for  a  finite  period.  Short- 
term  includes  activities  involving  capture 
and  release.  Including  encircling  or 
restricting  an  animals'  movement  or  mobility 
by  a  structure  or  device.  The  terms  low  risk/ 
impact  and  high  risk/Impact  are  included 
under  Short-term.  Low  risk/impact  includes 
activities  involving  a  low  risk  of  injury  or 
mortality,  an  established  proven  procedure,  a 
short-term  impact  on  subject  animals'  normal 
function,  etc.  High  risk/impact  includes 
activities  involving  a  high  risk  of  injury  or 
mortality,  a  new  or  high  risk  procedure,  a 
long-term  impact  on  the  subject  animals' 
normal  function,  etc  Long-term  includes 
activities  involving  holding  an  animal 
captive  for  weeks  or  months;  includes  both 
"long-term"  removals,  after  which  an  animal 
is  released  to  the  wild,  and  temporary  "short- 
term"  removals,  after  which  an  animal  is 
released,  but  is  not  released  either  in  the 
company  of  the  social  group  of  which  it  was 
formerly  a  part,  among  the  stock  from  which 
it  was  removed,  or  at  the  location  of  capture 
during  the  same  time  of  the  year  in  which  it 
was  initially  captured. 

2.  Permanent  Removal/Captive  Holding  \s 
the  captive  holding  of  a  protected  species  for 
an  indefinite  period  of  time,  including  the 
capture  of  an  animal  from  the  wild  and 
subsequent  indefinite  captive  holding  of  that 
animal. 

D.  Kill  or  Lethal  Take  includes  activities 
that  involve  the  directed.  Intentional,  or 
likely  killing  of  a  protected  species. 

E.  Import/Export  is  self-explanatory. 

Appendix  B  to  Subpart  D — Approach 
Standards  Recommended  for  Activities 
Conducted  in  the  Wild 

Under  the  Acts,  harassment  or  other  take 
of  marine  mammals  is  prohibited  except 
under  certain  circimistances.  Activities 
involving  the  harassment  or  other  take  of 
marine  mammali  may  be  permitted  under 


subpart  D  of  50  CTR  part  216  for  a  special 
exception  purpose.  Since  certain  activities 
are  likely  to  harass  or  otherv^-ise  result  in  the 
taking  of  marine  mammals,  NMFS  has 
developed  the  following  minL-num  approach 
distance  guidelines  and  other 
recommendations  for  activities  conducted  in 
the  wild.  If  a  person  follows  these 
recommended  approach  distance  standards 
and  related  recommended  activity 
restrictions  recommended  In  II.  through  IV. 
of  this  appendix,  then  it  is  reasonable  to 
assume  that  such  a  person  is  not  likely  to 
harass  or  otherwise  take  a  marine  mammal  in 
the  wild.  However,  if  a  person  or  vessel 
approaches  marine  mammals  within  these 
recommended  distance  standards  or  does  not 
follow  these  recommended  operating 
procedures,  such  activities  have  a  high 
likelihood  of  harassment  or  other  taking  of 
marine  mammals  in  the  wild. 

Importantly,  NMFS  recognizes  that,  if  a 
person  or  vessel  closely  approaches  a  marine 
mammal  in  the  wild  or  conducts  another 
activity  that  has  a  high  likelihood  of 
harassing  or  otherwise  taking  the  marine 
mammal,  but  there  is  no  chajage  in  the 
behavior  of  the  marine  mammal  and  the 
marine  mammal  has  not  been  physically 
contacted  in  any  way,  then  there  is  no 
observable  indication  that  the  marine 
mammal  has  been  harassed  or  otherwise 
taken.  Nonetheless,  in  the  interest  of  the 
protection  of  marine  mammals  in  the  wild 
consistent  with  the  purjxise  and  objectives  of 
the  Acts,  NMFS  believes  that  guidance 
regarding  activities  likely  to  result  in  the 
harassment  or  Qther  take  of  marine  mammals 
in  the  wild  is  appropriate  and  helpful.  At  a 
minimtmi,  such  guidance  is  necessary  as  a 
standard  for  use  by  persons  in  determining 
whether  a  permit  is  advisable  for  their 
proposed  activity  in  the  wild,  and  by  permit 
holders  for  reporting  purposes. 

NMFS  recommends  that  an  application  be 
submitted  for  a  sf>ecial  exception  permit 
under  subpart  D  of  50  CFR  part  216  if  a 
person  intends  to  conduct,  or  may  conduct, 
an  activity  for  a  sptecial  exception  purpose 
that  may  involve  an  approach  of  marine 
mammals  closer  than  the  recommended 
minimum  distance  standards  or  will  be 
conducted  contrary  to  the  recommended 
activity  limitations  or  operating  procedures 
as  described  in  II.  through  V.  of  5iis 
appendix.  The  approach  distances  and  other 
recommendations  in  11.  through  V.  of  this 
appendix  are  also  the  standards  by  which 
take  in  the  wild  shall  be  reported  as  a 
condition  of  a  permit  issued  imder  subpart  D 
of  50  CFR  part  216  (see  $  216.39(a)(4)(i)(B)). 

The  recommendations  of  this  appendix  are 
limited  to  the  approach  of,  or  other  activities 
directed  at,  marine  mammals.  If  a  marine 
mammal  elects  to  approach  a  vessel  or 
person  that  has  made  every  effort  to  comply 
with  the  recommended  approach  and  activity 
limitations  described  in  this  appendix,  and 
such  a  person  or  vessel  does  not  otherwise 
take  the  marine  manmial,  then  such  an 
approach  by  the  marine  mammal  cannot  by 
itself  be  considered  harassment  or  other  take 
under  the  Acts.  In  this  case,  the  activity  is 
not  prohibited  under  the  Acts  and  a  special 
exception  permit  is  not  required  to  conduct 
the  activity.  This  and  other  exceptions  to  the 


recommended  approach  standards  and 
recommended  operating  procedures  are 
included  to  clarify  the  intended  limited 
scope  of  this  appendix. 

/  General  Recommended  Approach 
Standards 

The  following  are  generally  applicable 
recommended  minimum  approach  distances 
and  recommended  vessel  operation 
restrictions  for  approaching  marine 
mammals,  and  are  recommended  because  of 
the  likelihood  such  a  close  approach  or 
activity  wU  result  in  the  harassment  or  other 
take  of  marine  mammals  in  the  wild.  NMFS 
recommends  that  a  person  proposing  to 
conduct  an  activity  for  a  special  exception 
purpose  within  these  reconmiended 
minimum  approach  distances,  or  involving 
vessel  operations  contrary  to  the 
recommended  vessel  operation  restrictions, 
apply  for  a  permit  under  subpart  D  of  50  CFR 
part  216.  (Note:  Whales,  for  purposes  of  this 
app>endix,  include  all  baleen  whales 
[Mysticeti]  and  toothed  whales  [Odontocetfi 
including  sperm  whale  [Physeter 
macrocephalus],  beluga  whale 
(Delphinaptenis  leucas],  killer  whale 
[Orcinus  orca),  pilot  whales  [Globicephala 
melus  and  G.  macrorhynchus],  narwhal 
[Monodon  monoceros],  and  all  beaked 
whales.  Dolphins  and  porpoise,  for  purp>oses 
of  this  appendix,  include  all  members  of  the 
families  Delphinidae,  Pbocoenidae, 
Monodontidae,  and  Physeteridae  that  are  not 
listed  under  whales.) 

(1)  Operate  an  aircraft  within  1,000  feet 
(305  m]  of  any  marine  mammal  or  attempt  to 
encircle  any  marine  mammal  with  an  aircraft; 

(2)  Approach  a  marine  mammal  in  a  vessel 
or  by  any  other  means,  including,  but  not 
limited  to,  swimming  or  diving,  or  cause  a 
vessel  or  other  object  to  approach  a  marine 
mammal  within: 

(i)  One  hundred  yards  (91  m)  of  whales  or 
pinnipeds  on  land: 

(ii)  Fifty  yards  (46  m)  for  dolphins  and 
porpoise  or  pinnipeds  in  the  water,  or 

(iii)  Fifty  feet  (15  m)  for  pirmipeds  hauled 
out  on  a  fixed  structiire.  The  term  fixed 
structure  includes  a  pier,  wharf,  dock,  buoy, 
or  other  similar  stationary  structure,  but  does 
not  include  a  jetty,  breakwater,  or  similar 
structure  surfaced  with  a  substrate  similar  to 
natural  haul-out  areas  favored  by  pinnipteds 
or  any  structure  located  within  or  adjacent  to 
a  breeding  rookery;  or 

(3)  Operate  a  vessel  or  aircraft  or  carry  out 
an  activity  in  a  manner  that  disrupts  the 
normal  movement  or  behavior  of  a  marine 
mammal.  A  disruption  of  behavior  may  be 
manifested  by.  but  is  not  restricted  to,  the 
following:  A  rapid  change  in  direction  or 
speed;  escape  tactics,  such  as  prolonged 
diving  or  fieeing  into  the  water  from  a 
haulout  or  rookery,  underwater  course 
changes,  underwater  exhalation,  or  evasive 
swinajning  patterns;  interruptions  of  feeding 
or  migratory  activities;  aggressive  postures  or 
charges  directed  at  intruders;  attempts  by  a 
marine  mammal  to  shield  a  calf  or  pup  from 

a  vessel  or  human  observer;  the  abandonment 
of  a  previously  frequented  area;  or  other 
stress-related  behavior  including,  but  not 
limited  to,  vocalizations,  finning,  tail 
lobbing,  tail  raking,  or  breaching. 
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//.  Regional  Recommended  Approach 
Standards 

The  following  an  regional  I  y-*peci8c 
recommended  minimum  approach  dlstancaa 
and  recommended  activity  restrictk>n<  for 
approaching  marine  mammal*.  Note:  The 
following  recommendatiooa  specific  to 
humpback  whales  in  Hawaii  are  modeled 
after  the  special  prohibitions  fovmd  at 
subpart  D  of  50  CFR  222  that  restrict  the 
approach  of  humpback  whales  in  Hawaii. 

(1)  Hawaii — humpback  whales. 

(i)  In  areas  designated  as  cow/calf  waters 
for  humpback  whales  in  IIl.(lKii)  of  this 
appendix,  do  not: 

(A)  Approach  any  humpback  whale  by  any 
means  within  300  yards  (274  m):  or 

(B)  Cause  a  vessel  or  other  ob^  to 
approach  any  humpback  whale  wdthln  300 
yards  (274  m); 

(li)  The  following  areas  are  designated  as 
cow/calf  waters  in  Hawaii: 

(A)  Adjoining  the  Island  of  Lanai— all 
waters  within  2  nautical  miles  (nm)  (3.7  km) 
of  the  mean  high-water  line  along  the  north 
and  east  coast  between  lines  extending 
perpendicular  from  the  coast  between  Kaena 
Point  and  Kamaiki  Point,  and 

(B)  Adjoining  the  island  of  Maui — all 
waters  inshore  of  the  following  boundary: 
Beginning  at  the  shoreline  of  the 
southwestern  tip  of  Puu  Olal  Point,  then,  by 
an  azimuth  measured  clockwise  from  True 
South,  082  degrees  for  a  distance  of  2  nm  (3.7 
km):  141  degrees  for  a  distance  of  19  nm  (35 
km);  164  degrees  for  a  distance  of  3  nm  (5.5 
km),  IM  degrees  for  a  distance  of  4.3  nm  (7.9 
km):  then  295  degrees  to  Hawea  Point:  aod 

(2)  Hawaii — Hawaiian  monk  seals. 

|i)  In  the  Northwectem  Hawaiian  Islands, 
do  not: 

(A)  Approach  monk  seals,  on  land  or  in 
water,  closer  than  100  yards  (91  m):  or 

(B)  Pass  between  a  mother  and  pup  monk 
seal,  separate  them  or  disturb  them  La  any 
way. 

(ii)  The  following  precautions  should  be 
taken  in  certain  locations,  such  as  French 
Frigate  Shoals,  Kure,  and  Midway,  where  a 
100-yard  (91-m)  minimum  appnwcb  distance 
may  not  be  p>ossible  to  maintain: 

(A)  Walk  near  or  behind  the  vegetation  line 
or  beach  crest  to  pass  monk  seals  nauled  out 
on  the  beach  near  the  water's  edge.  Follow 
the  reverse  procedure  when  passing  monk 
seals  hauled  out  high  on  the  oeach  or  into  the 
vegetation. 

(B)  Remain  out  of  sight  of  the  seals  when 
passing  them. 

07.  Recommended  Operating  Procedures 

The  following  are  recommended  operating 
procedures  that  should  be  followed  to  avoid 
harassment  or  other  take  of  marine  mammals 
in  the  wild: 

(1)  When  a  vessel  underway  approaches  or 
is  approached  by  a  marine  mammal  within 
the  approach  standards  described  in  I.  and  Q. 
of  this  appendix,  the  operator  of  that  vessel 
should  take  all  poesible  precautions  to 
minimize  disturbance  of  the  animal, 
consistent  with  safe  operating  procedures  for 
that  vessel.  These  actions  include,  but  are  not 
limited  to.  maintaining  speed  and  direction 
and  avoiding  low-speed  maneuvering  such  as 
reversing  direction,  using  bow  thrusters,  or 
sudden  changes  in  propeller  pitch. 


(2)  Avoid  a  "bead-on"  approach. 

(3)  When  It  is  necessary  for  safe  navlntion 
to  approach  a  marine  mammal  within  ui« 
approach  standards  deacribed  In  I.  and  II.  of 
this  appmdix.  vwaels  underway  should  be 
operated  only  at  a  redticad  constant  rate  of 
speed  (displacement  speeds  far  smaller 
vessels)  sufficient  to  maintain  steerage  and. 
to  the  extent  practicable.  In  a  manner 
consistent  with  tiM  procedures  recommended 
in  paragraph  10.(1)  of  this  appendix. 

rv.  Exemptions  to  Recommended  Approach 
Standards 

Exceptkxu  to  the  recommended  approech 
standards  and  recommended  operating 
procedures  described  in  i  through  UI.  of  this 
appendix  include: 

(1)  When  operating  a  vessel  in  restricted 
bays  or  shipping  lanes  where  the  overall  safs 
operating  area  precludes  vessels  froai 
maneuvering  to  avoid  mariite  mammals,  and 
an  alternative  route  safe  for  navigation  ia  not 
practicable,  the  vessel  operator  should 
conduct  a  safe,  continuous  transit  of  the  area 
while  minimtiing  disturbance  to  any  marine 
niammals  present.  When  operating  a  vessel 
in  such  a  restricted  area,  responsible  actions 
of  the  vessel  operator  required  for  safe 
navigation  may  encroach  on  the 
recommended  minimum  approach  distances 
described  in  1.  and  II.  of  this  appendix. 

(2)  When  required  for  the  safe  departure  or 
approach  of  an  aircraft  during  take-off  or 
landing  or  when  an  alternative  (light  path  la 
not  feasible  due  to  other  circumstances  that 
preclude  safe  operations,  such  as  weather  or 
an  emergency,  it  may  be  necessary  for  an 
aircraft  to  fly  lower  than  1,000  feet  (about  300 
m)  over  marine  mammals. 

(3)  Except  for  pinniped  pups  or  pinniped 
aggregations  of  more  tnan  50  animals,  or,  far 
hartxtr  seals,  mora  than  20  animals, 
pinnipeds  that  are  located  adiacent  to  a  fixed 
structure,  whether  in  the  water  or  hauled  out, 
may  be  approached  within  the  length  of  the 
animal  If  the  person  approaching  remains  on 
the  fixed  structure. 

(4)  A  person  or  vessel  may  be  approached 
by  a  marine  mammal  even  though  every 
effori  has  been  made  to  comply  with  the 
recommeiKied  approach  standards  and 
recommended  operating  procedures 
described  in  I.  through  HI.  of  this  appendix. 
If  the  person  at  vessel  does  not  otherwise 
take  the  marine  mammal,  the  approach  of  a 
person  or  vessel  by  a  marine  mammal  cannot, 
by  itself,  be  considered  harassment  or  other 
take  under  the  Acts. 

Appendix  C  to  Sotypart  D— Permit 
Application  Information 

The  following  is  a  description  of  the  basic 
or  minimum  iniannatioo  required  for  permit 
applications.  Additional  information  may  be 
required,  depending  on  the  type  of  permit 
coDcemed  and  the  proposed  activity.  Before 
submitting  a  permit  application,  applicants 
should  closely  examine  NMFS's  Applicatittn 
Instructions  for  a  Special  Exception  Pennh 
(application  instructions).  These  application 
instructions  describe  in  detail  the 
information  required  and  the  format  for  a 
permit  application.  Application  instructions 
specific  to  the  type  of  activity  proposed  may 
be  requested  from  the  Director,  Office  of 


Protected  Resources.  National  Marine 
Fisheries  Service.  1335  Bast-West  Highway. 
Silver  Spring,  MD  20910.  Requests  for 
application  instructions  should  identify  the 
anbdpated  special  exception  purpose  for 
which  the  application  will  be  submitted  (La., 
public  display,  scientific  research,  or 
enhancement  (enhancing  the  survival  or 
recovery  of  a  species  or  stock  (MMPA)  or  to 
enhance  the  propagabon  or  survival  of  the 
affected  spec^  (ESA))  and.  If  for  scientific 
research  or  enhancement,  whether  the 
proposed  activity  will  involve  the  captive 
holding  of  protected  species. 

Where  information  has  remained 
unchanged  or  needs  to  be  updated/ 
supplemented,  an  applicant  that  haa 
previously  sutanitteid  a  permit  application 
may,  where  applicable,  simply  reference  the 
earlier  application  (by  date)  and  state  that 
this  Information  remains  unchanged  or 
provide  the  updated  information.  This  Is 
particularly  the  case  concerning  the 

E'otected  species  inventory  report  and 
cillty  profile  information  described  In  IIL  of 
this  appendix.  However,  curriculum  vltse 
should  be  submitted  anew  for  each 
application.  Information  required  of 
applicants  proposing  an  activity  Involving 
the  take  and  expori  of  living  protected 
species  Is  described  In  $  216.34(b). 

/.  General 

The  following  infbnnatlon  Is  required  of  all 
applicants. 

(1)  The  date  of  the  application. 

(2)  The  identity  and  qualifications  of  the 
applicant  and  any  other  persons  to  be 
directly  involved  in  the  taking  or 
importation,  and,  as  applicable,  expori. 
Curriculum  vitae  must  be  submitted  for 
principal  personnel.  An  address  and  phone 
number  fcnr  the  applicant  is  required. 

(3)  The  pxupose  for  which  a  permit  is  being 
requested  (i.e.,  pubbc  display,  scientific 
research,  or  enhancement)  and  a  description 
of  the  proposed  activity,  including  the 
manner  In  which  stich  activity  involves  the 
taking.  Importation,  or  export  of,  or  conduct 
of  an  otherwise  prohibited  activity  involving, 
protected  species  or  protected  spedes  parts. 
The  applicant  must  aemonstrate  that  such  a 
special  exception  activity  will  be  consistent 
with  the  purposes  of  the  applicable  Acts, 
and,  for  marine  mammals,  any  applicable 
regulations  established  under  section  103  of 
the  MMPA — see  applicable  application 
instructions. 

(4)  The  dates  and  locations  of  the  proposed 
taking  or  importation,  and,  as  applicable, 
expori.  Both  dates  and  locatioits  should  be 
identified  as  specifically  as  possible: 
including  the  dates  on.  locations  from/to,  and 
ports  of  entry/export  through  which 
protected  spedes  or  protected  species  parts 
are  to  be  imported/exported. 

(5)  The  proposed  duration  of  the  permH.  lo 
the  case  of  a  permit  that  involves  captive 
maintenance  of  paotected  species,  the 
applicant  must  identify  botn  the  proposed 
duration  of  permit  authority  to  capture  frcmi 
the  wild  or  obtain  from  captive  stock  and  the 
proposed  duration  of  permit  authority  to 
bold  such  protected  species. 

(6)  A  description  of  the  protected  spedes 
or  protected  species  parts  to  be  taken  and/or 
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imported  and.  as  appllcabte,  exported.  The 
description  must  incKide  the  spieciae 
(coaunoo  and  scientific  names)  and  number 
of  each  to  be  taken  or  imported  and.  as 
applicable,  exported.  In  addition,  the  age/ 
size,  sex.  and  reproductive  condition  of 
living  protected  species  must  also  be 
ideotined  along  with  other  animal-specific 
infarmation  listed  under  V.  of  this  appendix. 
Mftine  mammal  part*  to  be  taken  or 
imlported,  and  endangered  or  threatened 
species  put  to  be  taken,  imported,  exported, 
or  obtained  or  uaed  in  an  otherwise 
prohibited  manner,  must  be  described  as 
specifically  as  possible.  See  the  application 
instmctions  regarding  specific  information 
required  for  the  taking,  importation,  or  export 
of  protected  species  parts.  Such  information 
must  include,  for  example.  In  addition  to  the 
above,  the  number  or  code  to  be  assigned  to 
th4  part  and  any  identifying  number  or 
coding  where  such  parts  have  been  labeled 
or  have  otherwise  been  marked  previously, 
or^nal  source  (e.g..  beached  or  stranded, 
captive  animal,  obtained  in  the  wild, 
iniported.  or  unknown),  location  and  date  of 
original  collection,  and  the  name/identity  of 
the  collector. 

(7)  A  description  of  the  manner  in  which 
protected  species  or  protected  species  parts 
identified  In  1.(6)  of  ^is  appendix  ar?  to  be 
taken.  Imported,  or  exported  (see  appendix  A 
of  this  subpart).  Where  a  taking  of  protected 
species  or  protected  species  parts  in  the  wild 
is  involved,  describe  techniques  and 
equifHnent  to  be  used  to  approach,  capture, 
restrain,  mark,  tag.  and/or  collect  tissues  and 
other  samples.  For  example,  indicate  the 
kinds,  numtMrs.  and  sizes  of  samples  to  be 
taken  and  sampling  method;  the  marks,  tags, 
or  other  instruments  to  be  used,  including 
their  dimensions,  weights,  method  of 
application  and  location  of  attachment, 
expected  duration  of  attachment,  etc.;  the 
kinds,  dosages,  and  methods  of  administering 
any  drugs  or  other  substances;  and/ or  the 
method,  frequency  and  period  of  time  each 
protected  species  may  be  restrained  or 
otherwise  taken.  Clearly  indicate  if  any 
protected  species  will  be  taken  more  than 
once  or  in  more  than  one  manner.  If  the 
proposed  activity  is  to  involve  more  than  one 
type  of  taking  or  multiple  takes  of  the  same 
animal,  the  num'oer  of  animals  proposed  to 
be  taken  must  be  specificity  requested  by 
type  and  number  of  takes.  In  this  regard,  the 
applicant  should  identify  the  maximum 
Qumber  of  individual  animals  that  may  be 
taksD  in  a  given  manner,  the  number  of  times 
each  may  bia  subject  to  such  a  take,  and  the 
number  that  are  to  be  taken  in  more  than  one 
manoer  (l.e.,  animals  that  will  be  subjected 

to  more  than  one  type  of  take).  In  addition, 
whare  living  protected  species  are  concerned, 
the  application  must  dewTibe  any 
alternatives  considered  to  the  proposed 
manner  of  taking.  Importation,  export,  or 
conduct  of  an  otherwise  prohibited  activity, 
and  state  why  the  proposed  method  is 
humane  (see  $.216.3). 

(8)  A  description  of  the  efiacts  of  the 
proposed  taking.  Importation,  expcnt.  or 
otherwise  prohibited  activity,  by  itself  or  in 
combination  with  other  known  or  suspected 
taking,  importation,  export,  or  otherwise 
prahmltsd  actlvltiea.  Ttiis  description  miist 


include  the  anticipated  effects  or  impacts  on 
the  individual  animals  concerned,  the 
relevant  species  or  stock,  the  human 
environment,  and  the  marine  ecosystem;  and 
be  sufficiently  detailed  to  enable  the 
preparation  of  any  necessary  documentation 
required  under  NEPA  (e.g.,  an  EA,  EIS,  or 
documentation  to  support  a  determination 
that  the  activity  is  such  that  it  is  categorically 
excluded  from  requirements  under  NEPA  to 
prepare  an  EA  or  EIS).  If  the  proposed 
activity  involves  removing  a  protected 
species  from  the  wild  and  a  captive  stock  of 
the  species  concerned  is  being  held  at  the 
time  of  the  permit  application  (including 
stranded  animals  undergoing  rehabilitation 
in  preparation  for  release  to  the  wild),  the 
applicant  must  explain  why  the  animal 
cannot  he  obtained  from  such  captive  stock. 

(9)  A  summary  of  the  best  available 
information  concerning  the  status  of  the 
affected  species  or  stock(s)  and  factors  know^n 
(o  b«  affecting  this  status.  Where  a  p>ermit 
application  is  for  a  public  display  permit,  or 
scientific  research  permit  involving  marine 
mtmmais  being  held  under  a  public  display 
permit,  and  is  otherwise  exclusively 
concerned  with  captive  stocks  in  the  United 
States  (i  e..  does  not  involve  a  take  of  a 
marine  mammal  in  the  wild  or  an 
importation)  the  affected  stock  shall  be  the 
captive  stock  of  the  marine  mammal  species 
concerned. 

(10)  If  issued  previous  permits  for  the 
taking,  importation,  or  export  of.  or  otherwise 
prohibited  activity  involving,  protected 
species  and  a  final  report  is  not  yet  due. 
submit  an  update  to  the  last  annual  report 
required. 

(11)  If  the  permitted  activity  involves  the 
taking  or  importation  of  protected  species 
parts  or  captive  maintenance  of  protected 
species,  describe  what  arrangements  have 
been  made,  if  any,  for  the  disposition  of 
protected  species  parts.  For  example, 
describe  arrangements  made  with  a  museum 
or  other  institutional  collection  to  ensure  that 
hard  and  soft  tissues  of  present  or  potential 
future  interest  will  remain  available  for 
scientific  research  or  enhancement  purpioses, 
or  for  other  disposition  as  provided  in  50 
CFR  216.38(b,  (11)  through  (14). 

(12)  Signature  of  applicant  and 
certification  that  the  application  information 
submitted  is  accurate  and  that  the  applicant 
has  read  the  permit  regulations  found  at 
subpart  D  of  50  CFR  part  216  and  the 
applicable  sections  of  the  MMPA,  the  ESA, 
and  implementing  regulations  at  50  CFR 
parts  217  through  227,  and  the  FSA. 

Note:  Failure  to  provide  a  complete 
desert ption  of  what,  when,  where,  how.  and 
how  many  protected  species  may  be  taken, 
and  detailed  information  regarding  the  effects 
of  such  activities,  often  requires  that  the 
applicant  be  contacted  to  obtain  additional 
information  and  is  one  of  the  most  common 
causes  of  delays  in  processing  applications. 
Additionally,  if  an  applicant  is  a  previous 
permit  holder  or  is  listed  as  an  agent  on  a 
permit  issued  previously,  the  application 
will  not  be  processed  until  all  required 
reports  for  such  pennit(s)  have  been 
submitted. 


n  Public  Display 

The  following  information  is  required  of  ail 
applicants  for  a  public  display  permit. 

(1)  A  description  of  the  public  display 
program  for  which  the  marine  mammals  will 
be  used;  including  a  description  of  the 
manner  or  type  of  display  (eg  .  passive 
viewing,  performance,  interactive  programs, 
etc.),  and.  for  each  type  of  display,  how  often 
(number  of  times)  and  how  long  (hours)  per 
day/week  the  marine  mammals  will  be  on 
public  display. 

(2)  Describe  public  access  to  the  facility, 
including  any  regularly  scheduled  hours  and 
any  restrictions  to  public  access  other  than 
an  admission  fee  Estimate  the  number  of 
persons  who  visit  the  facility  and  observe  the 
marine  mammals  annually,  where  practicable 
categorizmg  this  information  by  type  of 
visitation  (eg,  general  public,  school  group, 
special  activities,  etc.). 

(3)  Describe  current  and  proposed 
education  or  conservation  programs, 
including  the  program's  purpose;  objectives: 
basic  information,  concepts,  and  values  to  be 
conveyed;  methods  and  techniques  for 
implementation  and  evaluation;  and 
identifying  which  aspects  of  the  program  are 
intended  to  be  conveyed  to  which  segments 
of  the  public.  Also  identify  and  provide 
curriculum  vitae  for  the  professional 
education  or  conservation  staff  who  has 
designed  and  will  conduct  and  evaluate  the 
program. 

(4)  Describe  any  interactive  programs,  their 
purpose  and  whether  any  aspect  of  the 
program  involves  a  marine  mammal/public 
interaction  otherwise  prohibited  in  the  wild. 

(5)  Where  the  projxjsed  activity  involves 
the  importation  of  living  marine  mammals, 
state  whether  the  marine  mammals  have 
been,  or  will  be,  taken  in  a  manner  consistent 
with  the  same  requirements  as  those 
applicable  to  the  take  of  a  marine  mammal 
subject  to  U.S.  jurisdiction  (i.e.,  whether  the 
take  of  the  marine  mammals  proposed  for 
importation  could  have  been  authorized 
under  the  MMPA). 

(6)  If  a  marine  mammal  is  proposed  to  be 
pregnant,  lactating,  or  either  unweaned  or 
less  than  8  months  old.  whichever  occurs 
later,  at  the  time  of  capture  from  the  wild  or 
when  obtained  bom  captive  stock  by 
transfer/transport,  describe  why  such  taking 
is  necessary  for  the  protection  or  welfare  of 
the  marine  mammal. 

(7)  Provide  the  captive  maintenance 
information  listed  in  V.  of  this  appendix. 

///.  Scientific  Research 

The  following  information  is  required  of  all 
applicants  for  a  scientific  research  permit. 

(1)  Describe  the  research  objectives; 
including,  as  appropriate,  the4iypothesis(es] 
to  be  tested. 

(2)  Provide  the  rationale  and  a  detailed 
description  of  the  proposed  research. 
Indicate  when,  where,  how.  and  why.  as  well 
as  what  research  is  to  be  done,  including  a 
brief  review  of  relevant  literature  (include 
citations)  and  an  explanation  of  the  rationale 
for  the  methodology  and  sampling  sizes 
proposed.  The  description  should  include 
the  expected  nature  and  significance  of 
research  results. 

(3)  If  the  research  involves  a  species  or 
stock  designated  as  depleted  under  the 
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MMPA,  or  listed  as  endangered  or  threatened 
under  the  ESA.  indicate  why  the  proposed 
research  cannot  be  conducted  using  an 
alternative  species  or  stock  and  explain  bow 
the  expected  research  results  would  benefit 
the  species  or  stock  or  contribute 
significantly  to  fulfilling  a  critically 
important  research  need. 

(4)  If  the  proposed  research  will  or  may 
cause  stress,  pain,  or  suffering,  or  would 
require  lethal  taking,  explain  why  there  are 
no  feasible  alternative  methods  for  obtaining 
the  data  or  information  being  sought. 
Describe  any  measures  to  be  taken  to 
minimize  such  adverse  effects  of  the  research 
and  to  ensure  that  the  talung  or  other 
permitted  activity  will  be  conducted  in  a 
humane  manner. 

(5)  Describe  the  qualifications  and 
experience  of  both  principal  and  co- 
investigators  (i.e..  designated  agents)  relevant 
to  the  respective  aspects  of  the  research 
proposed  to  be  conducted  by  these 
personnel.  Curriculum  vitae  for  each  should 
be  provided,  including  a  list  of  publications 
relevant  to  the  objectives,  methodology,  or 
other  aspects  of  the  proposed  research  If 
applicable,  the  names  and  addresses  of 
cooperating  institutions  and  individuals 
should  be  included. 

(6)  Submit  a  copy  of  the  formal  research 
proposal,  grant,  or  contract,  if  such  has  been 
prepared. 

(7)  State  whether  any  special  equipment  or 
logistical  support  is  necessary  to  conduct  the 
research,  whether  it  has  been  secured,  and. 
if  not,  what  steps  are  being  or  will  be  taken 
to  secure  it. 

(8)  Indicate  where  and,  if  possible,  when 
the  research  results  are  expected  to  be 
published  or  otherwise  made  available  to  the 
public  and  the  scientific  community. 

(9)  List  research  previously  undertaken 
under  a  permit  Issued  under  the  MMPA, 
ESA,  or  FSA,  whether  or  not  the  applicant 
was  a  previous  permit  holder  or  performed 
such  research  as  a  co-lcvestigator  ot 
participated  in  a  supporting  capacity. 

(10)  Describe  any  similar  research  that  has 
been  or  is  being  conducted  on  the  same  or 
comparable  species  or  stock.  If  such  research 
has  been  or  is  being  conducted,  explain  why 
the  research  propc^ed  will  not  be 
duplicative. 

(11)  Describe  any  commercial  or 
recreational  activibes  to  be  conducted  in 
conjunction  with  proposed  research  activities 
(i.e. ,  permitted  research).  If  permitted 
research  activities  are  anticipated  to  produce 
marketable  products,  describe  what  type  and 
how  n[iany  such  marketable  products  are 
likely  to  be  produced  (see  definition  of 
"marketable  products"  at  §  216.3). 

(12)  If  protected  species  are  to  be  held 
captive,  provide  the  captive  mamtenance 
information  listed  in  V.  of  this  appendix. 

IV.  Enhancement 

The  following  information  is  required  of  all 
applicants  for  an  enhancement  permit 

(1)  Describe  the  proposed  enhancement 
program,  including  the  enhancement 
objective  and  a  detailed  description  of  when, 
where,  how,  and  why,  as  well  as  what 
enhancement  is  to  be  done,  including  a  brief 
review  of  relevant  literature  (Include 


citations)  and  an  explanation  of  the  methods 
and  natural  resource  (wildlife  or  habitat) 
management  techniques  proposed  The 
description  must  demonstrate  that  the 
proposed  taking,  import,  or  export,  or  other 
otherwise  prohibited  activity,  is  likely  to 
contribute  significantly  to  maintaining  or 
increasing  distribution  or  abundance,  or 
enhancing  the  health  or  welfare  of  the 
species  or  stock,  necessary  to  ensure  the 
survival  or  recovery  of  the  affected  species  or 
stock  in  the  wild. 

(2)  Describe  the  manner  in  which  the 
proposed  enhancement  program  is  consistent 
with  or  diflers  from  any  applicable  recovery 
or  conservation  plan  for  the  subject  species 
or  stock. 

(3)  If  the  research  Involves  a  species  or 
stock  designated  as  depleted  under  the 
MMPA,  or  listed  as  endangered  or  threatened 
under  the  ESA.  indicate  the  urgency  of  the 
propwsed  enhancement  effort  and  whether 
the  proposed  enhancement  program  is  a 
generally  accepted  enhancement  approach 
(i.e.,  tested  and  proven)  applicable  to  the 
subject  sper'es  or  stock. 

(4)  If  the  proposed  enhancement  program 
will  or  may  cause  stress,  pain,  or  sufferlzig. 
or  would  require  lethal  Uking.  explain  why 
there  are  no  feasible  alternative  methods  fbr 
obtaining  the  results  being  sought  Describe 
any  measures  to  be  taken  to  minimize  such 
adverse  effects  of  the  enhancement  program 
on  mdividual  animals  and  to  ensure  that  the 
taking  will  be  conducted  in  a  humane 
manner. 

(5)  Describe  the  qualifications  and 
experience  of  all  personnel  involved  in  the 
proposed  enhancement  program.  Curriculum 
vitae  fbr  each  should  be  provided,  including 
a  list  of  publications  and  any  experience 
relevant  to  the  objectives,  methodology,  or 
other  aspects  of  the  proposed  enhancement 
program.  If  applicable,  the  names  and 
addresses  of  cooperating  institutions  and 
individuals  should  be  Included. 

(6)  Submit  a  copy  of  the  formal  proposal, 
grant,  or  contract,  if  available. 

(7)  State  whether  any  special  equipment  or 
logistical  support  is  necessary  to  conduct  the 
enhancement  effort,  whether  it  has  been 
secured,  and,  if  not,  what  steps  are  being  or 
will  be  taken  to  secure  it. 

(8)  List  of  any  activities  previously 
undertaken  under  a  permit  issued  imder  the 
Acts  (i.e.,  scientific  research,  public  display, 
or  enhancement),  whether  or  not  the 
applicant  was  a  previous  permit  holder,  co- 
investigator,  or  participated  in  such  a 
permitted  activity  In  a  supporting  capacity. 

(9)  Describe  any  similar  enhancement 
program  that  has  been  or  is  being  conducted 
on  the  same  or  comparable  species  or  stocks. 
If  such  an  enhancement  program  has  been  or 
is  being  conducted,  explain  the  manner  in 
which  such  previous  enhancement  efforts 
have  been  considered  in  the  development  of 
the  proposed  enhancement  program  or  how 
coordination  with  such  other  on-going 
enhancement  efforts  will  be  accomplished. 

(10)  If  captive  maintenance  of  a  depleted, 
endangered,  or  threatened  species  or  stock  is 
profwsed,  describe  bow  such  captive 
maintenance  will  contribute  directly  to  the 
survival,  propagation,  or  recovery  of  the 
species  or  stock  by  maintaining  a  viable  gene 


pool,  increasing  productivity,  providing 
necessary  biological  information,  or 
establishing  and  maintaining  animal  reserves 
or  experimental  populations  required  to 
directly  support  these  objectives.  And 
explain  why  and  how  the  expected  benefit  of 
such  captive  maintenance  to  the  affected 
species  or  stock  outweighs  the  expected 
benefits  of  alternatives  that  do  not  require 
removal  of  animals  from  the  wild. 

(11)  If  the  purpose  of  all  or  part  of  the 
proposed  activity  is  the  establishment  and 
maintenance  of  anunal  reserves  or 
experimental  populations  of  endangered  or 
threatened  si>ecies,  provide  any  information 
necessary  for  NMFS  to  make  the 
determinations  required  under  section  10(j) 
of  the  ES.A. 

(12)  If  protected  species  are  to  be  held 
captive,  provide  the  captive  maintenance 
information  listed  in  V.  of  this  appendix. 

V.  Ckiptjve  Maintenance 

The  following  information  is  required  of  all 
applicants  prof)osing  an  activity  involving 
captive  maintenance.  (However,  applicants 
proposing  a  special  exception  activity 
involving  the  captive  maintenance  of 
jjrotected  species  other  than  marine 
mammals  (i.e..  endangered  or  threatened 
species  of  marine  and  anadromous  fish  or 
marine  reptiles)  must  submit  only  the 
information  required  under  V.I.,  V.2..  VS.. 
and  V.14.  of  this  appendix). 

(1)  Provide  a  copy  of  a  license  or 
registration  (required  for  public  display 
permits;  if  available  for  scientific  research 
and  enhancement  f)ermits)  issued  by  the 
Animal  and  Plant  Health  Inspection  Service 
of  the  U.S.  Department  of  Agrinilture,  any 
outstanding  variances  granted  by  the  Animal 
and  Plant  Health  Inspection  Service,  and  a 
copy  of  the  latest  Animal  and  Plant  Health 
Inspection  Service  inspection  report,  as 
applicable.  If  such  inspection  documents 
violations  or  required  corrective  actions,  the 
applicant  must  certify  to  the  satisfaction  of 
the  AA  that  such  violations  have  been 
resolved  and  any  reqtiired  corrective  actions 
have  been  taken,  or  that  the  violations  will 
be  resolved  and  corrective  actions  taken 
within  a  period  specified  by  the  AA. 

(2)  If  the  facility  is  not  required  to  be 
licensed  or  registered  under  the  Animal 
Welfare  Act  (e.g.,  non- registered  research 
facilities),  provide  sufficient  information  fbr 
the  AA  to  determine  compliance  with  all 
applicable  captive  maintenance  requirements 
in  50  CFR  216.37. 

(3)  Facilities  under  construction  must 
submit  facility  plans  and  demonstrate  that 
the  facility  and  its  proposed  program  of  care 
and  treatment  will  comply  with  applicable 
marine  mammal  captive  maintenance 
requirements  when  construction  is 
completed. 

(4)  Applicants  fbr  a  permit  to  take  and 
export  a  marine  mammal  in  a  fadiity  outside 
U.S.  jurisdiction  must  submit  the  information 
described  in  50  CFR  216.34(h).  including 
information  sufficient  to  determine 
compliance  with  the  captive  maintenance 
requirements  of  50  CFR  216.37.  Such  an 
applicant  must  also  submit  a  copy  of  a 
fecility  inspection  report  prepared  by  a 
government  agency  with  inspectiony 
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monitoriog  mpaoslbUitiflf  equivalent  to  that 
of  Animal  Plant  Inspection  Service  that 
documents  compliance  with  standards  no 
less  than  the  captive  maintenance  standards 
ot  or  referred  to  in.  50  CFR  216.37. 

(5)  Sute  that  either. 

(i)  The  bdUty  and  its  marine  mammal 
species  care  program  Is  in  compliance  with 
all  applicabie  captive  maintenance 
requirements  of  50  CFR  216  37  and  will  not 
exceed  or  be  in  conflict  with  applicable 
standards  if  a  permit  is  Issued  or  amended 
as  naquestsd;  or 

(li)  Marine  mammals  are  to  be  held  for 
scientific  research  or  enhancement  purposes 
and  maintained  in  a  manner  not  in  full 
compliance  with  applicable  standards, 
describing  each  such  exception  specifically, 
with  an  explanation  of  why  such  an 
exception  is  necstsary  to  accomplish  the 
objectives  of  the  research  or  enhancement 
activity  (a.^..  fior  scientific  research  activities, 
provide  a  copy  of  the  research  protocol 
review  by  the  university's  or  institution's 
animal  care  committee). 

(6)  Identify  the  animal  care  staff,  including 
curators,  trainers,  veterinarians,  and  other 
personnel  reepoosible  for  the  supervision, 
care,  and  mainteoance  of  marine  mammals 
and  describe  their  respective  functions/ 
duties,  qualifications,  and  experience; 
curriculum  vitae  are  preferred. 

(7)  Describe  the  Eadlity's  program  for 
animal  care,  hiclude: 

(i]  The  diet,  amount  and  type,  for  all 
animals  and  bow  and  tmder  what  conditions 
food  is  stored 

(ii)  Water  supply,  quality,  and 
characteristics,  including  coliform  counts 
(method,  frequency,  recent  results), 
chemicals  added  (method,  frequency, 
amounts,  standards,  measurement 
techniques/frequency).  pH  level,  salinity,  and 
temperature  (standards,  method  of  control, 
measurement  technique/frequency^. 

(ill)  Frequency  of  pool  and  food 
preparation  area  cleaning  and  sanitization, 
including  provisions  for  pest  control. 

(iv)  Emergency  animal  care  plan 
addressing  both  facility  and  personnel  needs. 
Include  provisions  that  ensure  that  all  marine 
mammals  will  be  adequately  maintained 
under  all  reasonjd>ly  foreseeable 
circumstances,  such  as  loss  of  power  or 
water,  or  natural  disasters.  The  plan  should 
include  arrangements  for  adequate  care  in  the 
event  of  a  striie  or  illness  of  personnel. 
Specify  if  there  are  laws  prohibiting  strikes 
by  animal  care  staff.  Describe  emergency 
sources  of  water  and  power;  and  include 
minimum  requirements  for  critical  animal 
care  stores  (Le..  food,  supplements,  medicine, 
water  quality,  equipment,  chemicals/ 
materials,  etc.). 

(8)  Submit  an  up-to-date  protected  species 
report.  Specific  liiiFormation  requirements  for 
protected  species  reports  may  be  found  in  the 
application  instructions.  The  protected 
species  report  must  Include  information  for 
each  protected  species  held  by  the  applicant, 
including,  for  example,  various  animal- 
specific  characteristics  (eg.,  species,  sex, 
name/number,  date  of  birth  (estimated/ 
actual),  length  and  weight  (estlmated/actiial). 
captive  status,  distinguishing  natural 
markings.  appUed  mTHny  parentage,  wild 


capture  or  historical  information,  dates  and 
manner  of  death  or  other  disposition/ 
transfer/release  (death/necropsy,  release,  or 
transfer  information],  captive  purpose,  and. 
for  marine  mammals,  animal -specific 
enclosure  information,  health  or  medical 
condition,  summary  of  medical  treatment 
and  research  history,  husbandry  behaviors 
(optional),  etc.).  In  the  case  of  protected 
species  held  by  the  applicant  other  than 
marine  mammals  and  in  a  life  stage  which 
precludes  or  complicates  the  submission  of 
animal-specific  characteristics,  the  protected 
species  report  may  include  only  that  actual 
or  estimated  information  reasonable  under 
the  circumstances  (e.g.,  smolt). 

(9)  Other  tban  shori-term  capture  and 
release  activities  associated  with  a  capture 
from  the  wild,  either  state  an  intention  to 
post  a  surety  bond(s)  as  described  in  50  CFR 
216.38(b)  (7)  and  (26).  or  describe  other 
arrangements  acceptable  to  the  AA  (i.e.. 
contingency  planning  and  asrurances  of 
adequate  funding  uiangements)  for  the 
disposition  of  the  marine  mammal  if  and 
when  the  applicant's  permitted  activity 
terminates  Also  state  a  willingness  to  accept 
temporary  custody  of  seized  or  abandoned 
marine  mammals  on  a  space  available  basis, 
except  where  acceptance  of  temporary 
custody  would  involve,  in  the  written 
opinion  of  the  attending  veterinarian,  a  risk 
to  the  health  or  wel£ue  of  marine  mammals 
held  by  the  applicant  Seized  or  abandoned 
marina  Tnammals  in  this  context  are  marine 
mammals  that  either  have  been  abandoned 
by  a  permit  holder  or  seized  by  NMFS  under 
the  terms  of  this  part  or  of  15  CFR  part  904. 
An  exemption  from  this  requirement  to 
accept  temporary  custody  of  seized  or 
abandoned  marine  mnmmaU  on  a  space 
available  basis  may  be  granted  If  it  is  in  the 
interest  of  the  health  and  welfere  of  the 
marine  mammal(s)  concerned  and  if  there  is 
no  reeeoBable  ahemative. 

(10)  Provide  a  feciiity  profile  (Le.,  a 
description  of  the  facility,  its  infrastructure 
and  associated  equipment,  including  detailed 
enclosure-specific  information).  Specific 
information  requirements  for  a  facility  profile 
may  be  found  in  the  application  instructions. 
A  facility  profile  includes,  for  example,  an 
Identification  of  the  principal  persons  with 
responsibility  and  authority  for  the  facility's 
infrastructure  and  equipment,  supervision  of 
the  facility's  animal  care  staff  (i.e.,  appUcant) 
and  any  principal  support  personnel  in  this 
regard:  qualifications  and  experience  of     - 
principal  staff  (curriculum  vitae  are 
preferred);  type  of  facility  (e.g.,  permanent. 
travelling,  seasonal);  species  held;  season 
dates;  facility  purpose  (e.g.,  public  display, 
scientific  research,  and/or  rehabilitation); 
enclo8ure(8)  description;  etc. 

(11)  Provide  transport/transfer  information 
for  each  transport  proposed,  including,  but 
not  limited  to,  methods,  equipment,  and 
personnel,  as  follows: 

(i)  The  proposed  method  (i.e..  including, 
but  not  limited  to,  a  detailed  description  of 
the  containers/devices  to  be  used  and  any 
special  care  required  before,  during,  and  after 
transportation),  modes  (eg.  aircra^.  truck, 
other),  duration  (including  any  transfer 
points),  and  date  of  transport,  and  the 
attending  veterinarian,  or  professional  staff  of 


the  permit  holder  knowledgeable  in  the  area 
of  marine  mammal  care  for  the  species 
concerned.  %vfao  will  accompany  the  marine 
mammal; 

(ii)  A  certification  from  the  responsible 
veterinarian  for  tiie  applicant  tliat  the 
transport  will  be  conducted  in  compliance 
with  the  captive  maintenance  requirements 
of  50  CFR  216  37:  and 

(iii]  If  marine  mammals  are  to  be  obtained 
from  captive  stock,  identify: 

(A)  The  marine  mammal*  (e.g.,  species, 
sex.  age,  identifying  number  and  name),  if 
known,  and  the  permit  under  which  the 
subject  marine  mammals  are  being  held,  if 
any:  and 

(B)  The  facility,  permit  holder,  or  other 
person  from  which  the  marine  mammals  are 
to  be  obtained  and  a  request  from  such 
facility,  permit  holder,  or  other  person  for 
authorization  to  transfer  custody  to  the 
applicant:  and 

(C)  The  permit  holder  or  other  person  to  be 
responsible  for  the  actual  transport  of  the 
marine  mammal,  the  name  and  qualifications 
of  the  common  carrier  or  agent,  if  any,  and  . 
the  point  at  which  (i.e. ,  before,  during,  or 
after  transport)  the  applicant  will  assume 
custody  and  captive  maintenance 
responsibility. 

(12)  If  marine  mammals  are  to  be  held 
temporarily  at  a  facility  different  than  the 
proposed  permitted  facility,  or  are  to  be  held 
in  a  temporary  pwn/enclosure  following 
capture,  state  the  reasons  for  such  temporary 
holding,  the  manner  in  which  such 
temporary  holding  is  consistent  with  the 
applicable  captive  maintenance  requirements 
of  50  CFR  216.37,  and  the  information 
required  in  paragraphs  V.(i)  through  (13)  of 
this  appendix,  as  applicable,  for  the 
temporar>'  holding  facility  or  pen/endosure. 

(13)  Provide  a  written  certification  from  the 
responsible  veterinarian  stating  that  the 
facilities  and  methods  of  care  and 
maintenance  are  adequate,  and  th^  the 
methods  of  transport  and,  if  applicable, 
capture,  will  be  adequate  to  ensure  the  well- 
being  of  the  marine  mammals. 

(14)  Provide  a  written  commitment  to 
maintain  or  contribute  data  to  a  stud  book, 
and.  if  the  protected  species  has  been 
determined  to  be  depleted  under  the  MMPA 
or  listed  as  endangered  or  threatened  under 
the  ESA.  a  commitment  to  participate  in  a 
cooperative  breeding  program. 

VI.  Importation/Export 

The  following  information  is  required  of  all 
applicants  proposing  an  activity  involving 
the  importation  or  export  of  protected  species 
or  fftotected  sp>ecies  parts. 

(1)  The  country  of  origin  (i.e.,  the  country 
from  which  the  protected  species  or 
protected  species  part  is  to  imported)  or.  for 
exports,  the  destination  country. 

(2)  A  copy  of  any  laws  of  the  country  of 
origin/destination  identified  in  VI.(l)  of  this 
appendix  applicable  to  the  taking  of 
protected  species  or  protected  species  parts 
and  a  description  of  any  protected  species 
management  and  protection  programs  of  that 
country. 

(3)  The  manner  the  protected  sp>ecie8  or 
protected  species  parts  to  be  imported  have 
oeen  taken  in  the  country  of  origin  identified 
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in  VI  (1)  of  this  appendix,  and.  if  marine 
manunals.  whether  marine  mammals  so 
taken  were,  at  the  time  of  taking,  pregnant, 
lactating,  or  either  unweaned  or  less  than  8 
months  old,  whichever  occurs  later  If  the 
protected  species  was  captured  or  captive 
bom,  or  if  the  protected  species  part  was  first 
taken,  in  a  country  different  from  the  country 
of  origin,  also  identify  this  source  country 
and  the  date  on.  manner  in,  and 
circumstances  under  which  the  protected 
species  or  protected  species  jMrt  was  taken 
and  subsequently  imported  into  the  country 
of  origin. 

(4)  If  the  protected  species  part  to  be 
imported  or  exported  was  obtained  as  a  result 
of  a  lethal  taking  that,  for  marine  manunals, 
occurred  after  December  21. 1972.  or.  for 
endangered  or  threatened  species,  after 
December  28, 1973,  describiB  the 
circumstances  of  such  lethal  taking. 

(5)  A  statement  and.  to  the  extent 
practicable,  documentation  concerning 
whether  the  protected  species  to  be  imported 
was  captured,  or  the  protected  species  part 
was  taken,  and  is  presently  being  held  in 
compliance  with  the  laws  of  the  country  of 
origin. 

(6)  A  statement  whether  taking  of  protected 
species  will  occur  in  order  to  replace  the 
protected  species  or  protected  species  part  to 
be  imported  or  exported;  or  whether  the 
proposed  import  or  export  will  result  in  an 
increased  demand  for  protected  species  or 
parts. 

(7)  If  the  importation  or  export  is  necessary 
for  protection  or  welfare  of  the  protected 
species,  discuss  the  circumstances  involved 
and  any  ahematives  considered. 

PART  222— ENDANGERED  FISH  OR 
WILDUFE 

12.  The  authority  citation  for  part  222 
is  revised  to  read  as  follows: 

Authority:  16  U.S.C  1531  et  seq. 


13.  Section  222.23  is  revised  to  read 
as  follows: 

1222.23    End«ng«r«d  sp«cl««,  ttita  l«w« 
•nd  rsgulatlons,  and  permits  for  ecientiflc 
purposes  or  to  enhance  pf  opagation  or 
•urvlval. 

(a)  The  species  listed  as  endangered 
under  either  the  Endangered  Species 
Conservation  Act  of  1969  or  the 
Endangered  Species  Act  of  1973  and 
currently  under  the  jurisdiction  of  the 
Secretary  of  Commerce  are:  Shortnose 
sturgeon  {Acipenser  brevirostmm), 
Totoaba  [Totoaba 

mQcdonaldi=Cynoscion  macdonaldi). 
Snake  River  sockeye  salmon 
[Oncorhynchus  nerka).  Gray  whale 
{Eschrichtius  rcbustus  (glaucus 
gibbosus].  Blue  whale  [Balaenoptera 
musculus).  Humpback  whale 
{Megaptera  novaeangliae),  Bowhead 
whale  {Balaena  mysticetus).  Right 
whales  {Eubalaena  spp),  Fin  or  finback 
whale  (Balaenoptera  physalus),  Sei 
whale  [Balaenoptera  borealis).  Sperm 
whale  [Physeter  catodon).  Gulf  of 
CaUfomia  harbor  porpoise/Cochito 
{Phocoena  sinus).  Chinese  river  dolphin 
[Lipotes  vexillifer),  Indus  River  dolphin 
[Platanista  minor),  Caribbean  monk  seal 
{Monachus  tropicaJis),  Hawaiian  monk 
seal  [Monachus  schauinslandi), 
Mediterranean  monk  seal  [Monachus 
monachus),  Leatherback  sea  turtle 
[Dennochelys  coriacea).  Pacific 
hawksbill  sea  turtle  [Eretmochelys 
imbricata  bissa),  Atlantic  hawksbill  sea 
turtle  [Eretmochelys  imbricata 
imbricata),  Kemp's  ridley  sea  turtle 
[Lepidochelys  kempii).  Green  sea  turtle 
iChelonia  mydas)  breeding  colony 


populations  in  Florida  and  on  the 
Pacific  coast  of  Mexico  and  the  Olive 
ridley  sea  turtle  [Lepidochelys  olivacea) 
breeding  colony  population  on  the 
Pacific  coast  of  Mexico.  Of  these,  NMFS 
has  sole  agency  jurisdiction  over  sea 
turtles  while  the  turtles  are  in  the  water 
and  the  U.S.  Fish  and  Wildhfe  Service 
has  jurisdiction  over  sea  turtles  while 
the  turtles  are  on  land. 

(b)  Within  the  jurisdiction  of  a  state, 
more  restrictive  state  laws  or  regulations 
in  regard  to  endangered  species  shall 
prevail  in  regard  to  taking.  Proof  of 
compliance  with  applicable  state  laws 
will  be  required  before  a  permit  will  be 
issued. 

(c)  In  accordance  with  the  provisions 
of  part  216,  subpart  D  of  this  chapter, 
the  AA  may  issue  permits  for  scientific 
purposes,  or  to  enhance  the  propagation 
or  survival  of  the  affected  endangered 
species,  that  authorize,  under  such 
terms  and  conditions  as  he/she  may 
prescribe,  taking,  importation,  export,  cr 
certain  other  acts  with  respect  to 
endangered  or  threatened  sp)ecies 
otherwise  prohibited  by  section  9  of  the 
Act;  except  for  application  procedures 
for  permits  involving  sea  turtles,  in 
which  case  the  applicant  shall  follow 
the  application  procedures  set  out  in  50 
CFR  part  220  subpart  E. 

S  222.24    [Antended] 

\A.  Section  222.24  is  amended  by 
removing  paragraph  (d)  and 
redesignating  paragraph  (e)  as  paragraph 
Id). 
IFR  Doc.  93-24952  Filed  10-12-93.  845  am) 
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DEPARTMEffT  OF  EDUCATION 

(CFDA  No^  S4.159] 

Special  Studies  Program;  Notice 
Irtvhing  Applications  for  New  Awards 
for  Rscal  Veaf  (FY)  1994 

Purpose  of  Program:  To  support 
studies  to  evaluate  the  impact  of  the 
Individuals  with  Disabilities  Education 
Act  (IDEA),  Including  efforts  to  provide 
a  free  appropriate  public  education  to 
children  and  youth  with  disabilities  and 
early  intervention  services  to  infants 
and  toddlers  with  disabilities. 

This  notice  supports  the  National 
Education  Goals  by  improving 
understanding  of  bow  to  enable 
children  and  youth  with  disabilities  to 
reach  higher  levels  of  academic 
achievement. 

Eligible  Applicants:  State  educational 
agencies  are  eligible  for  awards  under 
these  competitions.  Also,  those  State 
agencies  designated  by  the  Governor  in 
each  State  for  the  purpose  of 
administering  an  early  intervention 
program  under  Par<  H  of  the  Individuals 
with  Disabilities  Education  Act  (IDEA) 
are  also  eligible  for  awards  under  these 
competitions. 

Applicable  P.egulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75,  77,  80.  81.  82, 85.  and 
86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  part  327. 

Priorities:  Under  34  CFR  75.105(cK3) 
and  34  CFR  327.10(c)  and  327.40(a)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priorities.  The  Secretary  funds  under 
these  competitions  only  applications 
that  meet  one  or  more  of  these  absolute 
priorities: 

Absolute  Priority  1 — State  Agency — 
Federal  Evaluation  Studies  Projects 
(CFDA  84.159A) 

This  priority  supports  cooperative 
agreeme.i'.s  that  assess  the  impact  and 
effectiveness  of  programs,  policies,  and 
procedures  assisted  under  the 
Individuals  with  Disabilities  Education 
Act  (IDEA)  in  accordance  with  sections 
ei8(d)  (1)  and  (2)  of  the  Act.  An  award 
under  this  competition  provides  not 
more  than  60  percent  of  the  total  cost  of 
the  project,  and  the  State  agency 
receiving  the  award  provides  an  amount 


not  less  than  40  percent  of  the  total  cost 
of  the  project 

Invitatioiial  Priority 

Within  the  absolute  priority  specified 
In  this  notice,  the  Secretary  is 
particularlv  interested  in  appUcatlons 
that  meet  the  following  invitational 
priorities.  However,  under  34  CFR 
75.105(c)(1)  an  application  that  meets 
one  or  more  of  these  invitational 
priorities  does  not  receive  competitive 
or  absolute  preference  over  other 
applications: 

The  Secretary  particularly  Invites 
projects  that  evaluate  the  impact  and 
effectiveness  of — 

(1)  Management  and  regulatory 
flexibihty  that  encourages  innovative 
management  of  schools  to  expand 
opportunities  for  the  inclusion  of 
children  with  disabiUties; 

(2)  Student  outcomes  and 
performance  of  comprehensive, 
community-based,  family-oriented 
systems  of  education  ana  support; 

(3)  Community-supported  Khools 
focusing  on  family  participation  in 
activities  and  services; 

(4)  ReconRgured  relationships  and 
responsibihUes  of  regular  and  special 
education  staff,  and  redesigned 
programs  that  train  personnel  for  vratk 
in  schools,  for  the  continued 
development  of  all  regular  and  special 
education  personnel  in  the  education  of 
children  with  disabilities;  or 

(5)  Expanded  multi-agency  solutions 
to  the  collaborative  deUvery  of  services 
for  individual  childrca  with  disabilities 
and  their  fomihes. 

Absolute  Priority  2 — State  Aj^cy — 
Federal  Evahiatkm  Stodies  Projects 
(CFDA  &4.159F) 

This  priority  supports  cooperative 
agreements  that  assess  the  impact  and 
effectiveness  of  programs,  policies,  and 
procedures  assisted  under  the 
Individuals  with  Disabilities  Education 
Act  (IDEA)  in  accordance  with  sections 
618  (d)(1)  and  (2)  of  the  Act.  An  award 
under  this  competition  provides  not 
more  than  60  percent  of  the  total  cost  of 
the  project,  and  the  State  agency 
receiving  the  award  provides  an  amount 
not  less  than  40  percent  of  the  total  cost 
of  the  project 

Invitational  Priority 

Within  the  absolute  priority  specified 
in  this  notice,  the  Secretary  is 


partioilarW  interested  in  applications 
that  meet  the  following  invitational 
priority.  However,  under  34  CFR 
75.105(c)(l]  an  appUcation  that  meets 
this  invitational  priority  does  not 
receive  competitive  or  absolute 
preference  over  other  appUcatioiis: 

The  Secretary  particularly  invites 
projects  that  p^fonn  feasibility  studies 
that  develop  the  conceptual  framework 
for  an  evaluation  study  about  a  specific 
issue  or  question  concerning  the  impact 
and  effectiveness  of  special  education 
and  related  services,  and  determine  If 
the  conceptual  framework  is  workable. 
Feasibihty  studies  identify  topics  that 
have  significant  potential  for  evaluation, 
but  that  require  preliminary  study  to 
determine  feasibility  related  to 
identification  of  the  issue,  study 
designs,  measurement,  and  analysis. 
While  collection  and  reporting  of 
generahzable  impact  and  effectiveness 
data  are  not  expected  for  feasibihty 
studies,  the  Secretary  partioUarly 
encourages  pilot  tests  of  data  collection 
instruments  and  procedures  to 
determine  the  implications  of  these 
results  for  the  study  design, 
measurement  and  analysis.  The 
Secretary  particularly  encourages 
projects  that  address  the  feasibility  of 
designs  to  evaluate  the  impact  and 
effectiveness  ok 

(1)  Management  and  regulatory 
flexibihty  that  encoiu-ages  innovative 
management  of  schools  to  expand 
opportunities  for  the  inclusion  of 
children  with  disabiUties; 

(2)  Student  outcomes  and 
performance  of  comprehensive, 
community-based,  family-oriented 
systems  of  education  and  support; 

(3)  Community-supported  schools 
focusing  on  family  participation  in 
activities  and  services; 

(4)  Reconfigured  relationships  and 
responsibihties  of  regular  and  special 
education  staff,  aiKi  redesigned 
programs  that  train  personnel  for  woric 
in  schools,  for  the  continued 
development  of  all  regular  and  special 
education  personnel  in  the  education  of 
children  with  disabiUties;  or 

(5)  Expanded  muhl-egency  solutions 
to  the  collaborative  deUvery  of  services 
for  individual  children  with  disabiUties 
ai>d  their  famiUes. 
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Special  Studies  Program 

(Application  Notices  for  Rscal  Year  1994] 

Title  and  CFDA  No. 

Applications 
available 

Deadline  for 
trar^smittai 
of  applica- 
tions 

Availat)le 
funds 

Estimated 
size  o( 
awards 

Estin>ated 
No.  of 
awards 

Project  pe- 
riod in 
months 

Stat*  Agency— federal  Evaluation  Studies  Projects 

(84.159A). 
State  Agency— Federal  Evaluation  Studies  Projects 

(84.159F)- 

11/22/93 
11/22/93 

03/25/94 
03/25/94 

$400,000 
200.000 

'$80,000 
2  50.000 

5 

4 

Up  to  24. 
Up  to  12. 

1  SdO.OOO  is  the  estimated  average  size  of  award  for  the  first  12  months  (year)  of  the  project  Projects  are  liiteiy  to  be  level  funded  in  the 
secoTKJ  year  unless  there  are  irvreases  in  costs  attributable  to  significant  changes  In  activity  level. 

2  $50,000  is  the  estimated  average  size  of  award  tor  the  entirB  project  period  (up  to  12  months). 
Note:  The  Department  is  not  bound  by  any  estin^tes  in  ttvs  notice. 


For  Technical  Information  Contact: 
Susan  Sanchez,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW.. 
room  3528.  Switzer  Building. 
Washington.  DC  20202-2640. 
Telephone:  (202)  205-8998.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.  Eastern  time,  Monday  through 
Friday. 


For  Applications  and  General 
Information  Contact:  Requests  for 
applications  and  general  information 
should  be  addressed  to:  Darlene 
Crumbhn,  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW.. 
room  3525,  Switzer  Building. 
Washington.  DC  20202-2641. 
Telephone  (202)  205-8953.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 


800-877-8339  between  8  a.m.  and  8 
p.m.  Eastern  time,  Monday  through 
Friday. 

Program  Authority:  20  U.S.C.  1418. 
Dated:  October  7, 1993. 
Andrew  Pepin. 

Acting  Assistant  Secretary  for  Special 

Education  and  Rehabilitative  Services. 

(FR  Doc  93-25148  Filed  10-13-93;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services  Program  for 
Children  and  Youth  With  Serious 
Emotional  DIsturtMnce 

agency:  Department  of  Education. 

ACTION:  Notice  of  final  priority  for  fiscal 
years  1994-1995. 

SUMMARY:  The  Secretary  announces  a 
final  priority  for  the  Program  for 
Children  and  Youth  with  Serious 
Emotional  DisturiMnce  to  ensure 
effective  use  of  program  funds  and  to 
direct  funds  to  areas  of  identified  need 
during  fiscal  years  1994  and  1995. 
EFFECTIVE  DATE:  This  priority  takes  effect 
either  45  days  after  publication  in  the 
Federal  Renter  or  later  if  the  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  this 
priority,  call  or  write  the  Department  of 
Education  contact  person. 
FOR  FURTHErInFORMATION  CONTACT: 
Linda  GUdewell,  U.S.  IDepartment  of 
Education,  400  Maryland  Avenue,  SW., 
room  3524,  Switzer  Building. 
Washington,  DC  20202-2641. 
Telephone:  (202)  205-9099.  hidividuals 
who  use  a  telecommunications  device 
for  the  deaf  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-6339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPI.EMENTARY  INFORMATION:  The 
Program  for  Children  and  Youth  with 
Serious  Emotional  Disturbance  provides 
assistance  for  projects  designed  to 
improve  special  education  and  related 
services  to  children  and  youth  with 
serious  emotional  disturbance  (SED). 
Types  of  projects  that  may  be  supported 
under  the  program  include,  but  are  not 
limited  to,  research,  development,  and 
demonstration  projects.  Funds  may  also 
be  used  to  develop  and  demonstrate 
approaches  to  assist  and  prevent 
children  with  emotional  and  behavioral 
problems  ht)m  developing  serious 
emotional  disturbance. 

On  July  7, 1993,  the  Secretary 
pubhshed  a  notice  of  proposed  priority 
for  this  program  in  the  Federal  Register 
(58  FR  36580). 

This  priority  supports  the  National 
Education  Goals  by  improving  our 
understanding  of  how  to  enable 
children  and  youth  with  disabilities  to 
reach  the  high  levels  of  academic 
achievement  called  for  by  the  Goals. 

NotK  This  notice  of  final  priority  does  not 
solicit  applications.  A  notice  inviting 
applications  under  this  competition  is 
published  in  a  separate  notice  in  this  issue 
of  the  Fadaral  Register. 


Analysts  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priority,  seven  parties  submitted 
comments.  An  analysis  of  the  comments 
and  of  the  changes  in  the  proposed 
priority  follows.  Technical  and  other 
minor  changes — and  suggested  changes 
the  Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 

Comment:  Three  commenters 
recommended  that  the  project  period 
should  be  of  enough  duration  to  assess 
long  term  outcomes  of  proposed 
interventions. 

Discussion:  The  project  period  is  not 
included  in  the  final  priority.  The  notice 
inviting  applications  under  this  priority 
indicates  that  the  estimated  project 
period  for  awards  is  for  up  to  48 
months.  The  Secretary  believes  that  this 
will  provide  the  necessary  time  for 
applicants  to  implement,  refine,  and 
measure  the  effects  of  proposed 
approaches. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  a  "one  year  planning  time"  be  built 
into  the  projectperiod. 

Discussion:  The  priority  as  written 
does  not  specify  the  amount  of  time  that 
an  applicant  may  devote  to  planning 
during  the  project  period.  Given  the 
variabiUty  among  potential  applicants, 
the  Secretary  believes  that  some 
applicants  will  incorporate  substantial 
planning  into  the  development  of  their 
proposals  thus  limiting  the  need  for 
planning  time  during  the  project  period. 
Ultimately,  it  is  the  responsibiUty  of 
applicants  to  justify  time  needed  for 
planning  in  their  proposals. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  a  crosswalk  of  project  requirements 
with  selection  criteria  would  be  helpful 
to  both  applicants  and  application 
reviewers.  The  commenter  further 
suggested  that  this  information  could  be 
provided  in  the  application  package. 

Discussion:  In  previous  years,  the 
application  package  that  is  provided  to 
all  potential  applicants  has  provided 
clarification  between  requirements 
contained  in  a  specific  priority  and  the 
selection  criteria  that  is  used  to  evaluate 
applications.  The  Secretary  believes  that 
the  appUcation  package  is  the 
appropriate  vehicle  for  providing  that 
type  of  information  and  intends  to 
continue  the  practice. 

Changes:  None. 

Comment:  One  commenter  indicated 
the  importance  of  "early  screening  and 
early  intervention  (i.e.,  pre-school  to 
grade  3  range)"  as  important 
components  of  any  prevention  strategy. 


A  second  commenter  indicated  the 
importance  of  programs  designed  for 
youth. 

Discussion:  The  priority  as  written 
does  not  specify  any  grade  or  age  range. 
The  Secretary  agrees  with  the 
commenter  on  the  importance  of  early 
screening,  early  intervention,  and 
programs  for  youth  and  believes  that  the 
priority  as  written  allows  applicants  to 
address  the  broad  spectrum  of  grades 
and  ages. 

Changes:  None. 

Comment:  One  commenter  suggested 
the  priority  "should  emphasize 
systematic  and  comprehensive  research 
efforts  that  acknowledge  and  consider 
the  interaction  between  regular  and 
special  education." 

Discussion:  The  Secretary  agrees  with 
the  commenter  on  the  importance  of  the 
interaction  between  regular  and  special 
education. 

Changes:  Paragraph  (e)  under 
"Priority"  is  changed  to  read:  "(e) 
Implement  interventions  that  involve 
the  active  participation  of  a  broad  range 
of  constituents,  including  school 
personnel,  parents,  and  community 
agencies,  and  that  acknowledge  and 
consider  the  interaction  between  regular 
and  special  education." 

Comment:  One  commenter  indicated 
that  interventions  that  consider  and 
address  a  variety  of  factors  that 
contribute  to  the  development  of 
emotional  disturbance  are  especially 
needed.  This  commenter  suggested  that 
the  priority  include  contributing 
biological,  physiological  and  sensory 
processing  factors  within  the  requested 
conceptual  ft-amework  of  proposals. 

Discussion:  The  Secretary  believes 
that  the  priority  as  written  allows  an 
applicant  to  consider  a  broad  range  of 
factors  that  may  contribute  to  the 
development  of  serious  emotional 
disturbance. 

Changes:  None. 

Comment:  One  commenter  stated  that 
the  use  of  the  term  "interventions"  in 
the  proposed  priority  has  the  potential 
to  be  interpreted  narrowly  by  both 
appUcants  and  reviewers.  The 
commenter  suggested  that  the  breadth  of 
the  meaning  of  the  term  as  used  in  the 
priority  should  be  clarified.  Further,  the 
commenter  suggested  that  the  word 
"test"  may  be  "denotatively  and 
connotatively"  restrictive  and  that 
"assess,  evaluate  or  study"  might  be 
more  appropriate. 

Discussion:  The  priority  as  written 
states:  "School-based  research  that 
incorporates  the  demands  of  the 
environment  is  needed  to  design  and 
test  interventions  •   •  *",  and  "this 
proposed  priority  would  support 
research  projects  that  implement  and 


test  innovative  Interventions  enaUing 
schools  to  provide  positively  oriented 
instruction,  curricula,  and  support 
services  needed  •  •  •*•  (underlining  is 
added  for  emphasis).  The  Secretary 
believes  that  the  context  within  whidi 
the  term  "interventions"  is  used  in  the 
priority  appropriately  captiues  the 
intended  breadth  of  the  term.  However, 
the  Secretary  agrees  %vith  the 
commentw's  view  of  the  possible 
restrictiveness  of  the  word  "test"  and 
believes  the  word  "assess"  would  be 
more  appropriate. 

Changes:  The  word  "test"  has  been 
replaced  with  the  word  "assess"  In  both 
the  Background  and  paragraph  (d)  of  the 
priority. 

Comment:  One  commenter  suggested 
that  prevention  of  serious  emotional 
disturbance  is  possible  only  by  working 
on  the  positive,  and  that  it  is  crucial  to 
avoid  giving  any  encouragement  to  the 
deficit  model. 

Discussion:  The  Secretary  believes 
that  the  priority  as  written  firmly 
establishes  the  need  for  a  positive, 
proactive  approach  to  prevention. 

Changes:  None. 

Comment:  One  commenter  indicated 
that  we  don't  have  validated  assessment 
technologies  that  assist  teachers  in  their 
efficient  and  effective  use  of  extant 
interventions  nor  implementation  and 

Grsonnel  training  strategies  for  the 
'ge  scale  use  of  these  interventions. 
Also,  the  commenter  suggested  that 
efforts  focused  on  prevention  and  early 
intervention  must  consider 
interventions  that  emphasize:  ta) 
effective  and  positive  schoolbased 
behavioral  and  educational  support;  (b) 
individual,  classroom,  and  school-wide 
contexts;  and  (c)  achievement  of  long 
term  and  generalized  effects. 

Discussion:  The  Secretary  believes 
that  the  priority  as  written  allows 
applicants  to  consider  all  of  the 
approaches  and  issues  suggested  by  the 
commenter. 

Changes:  None.      

Priority:  Under  34  CFR  75.105(c)(3) 
the  Secretary  gives  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary  will 
fund  imder  this  competition  only 
applications  that  meet  this  absolute 
priority: 

Absolute  Priority — Preventing  the 
Development  of  Serious  Emotional 
Disturbance  Among  Children  and 
Youth  with  Emotional  and  Behavioral 
Problems 

Background 

Improving  the  academic  performance 
of  our  Nation's  students  is  a  major  focus 
of  educational  reform  initiatives. 


However,  academically  focused  reform 
initiatives  may  potentially  divert,  not 
strengthen,  the  ability  of  schools  to  meet 
the  psycboloeical,  social,  and  behavioral 
needs  of  students.  Schools  often  do  not 
provide  specific  educational 
experiences  that  promote  the  penoaa\ 
and  social  development  of  youth, 
complemented,  if  necessary,  with 
programs  and  services  to  prevent 
children  with  emotional  and  behavioral 
problems  from  developing  serious 
emotional  distiirbance. 

Our  Nation's  schools  need  a 
reorientation  of  the  fundamental 
approach  to  addressing  the  diverse  and 
complex  patterns  of  psychological  and 
social  behavior  presented  by  students, 
including  thoee  with  serious  emotional 
distiirbance.  Approaches  are  needed 
that  focus  on  the  positive  outcomes 
desired,  rather  than  negative  outcomes 
to  be  eliminated.  Schools  must  be 
responsible  and  accountable  for 
ensuring  that,  rather  than  develop 
serious  emotional  disturbance,  students 
with  emotional  and  behavioral  problems 
achieve  positive  academic,  personal, 
and  social  outcomes.  School-based 
research  that  incorporates  the  demands 
of  the  environment  is  needed  to  design 
and  assess  interventions  that  would 
enhance  the  personal  and  social 
development  of  students  with  emotional 
and  behavioral  problems,  so  as  to 
prevent  the  development  of  serious 
emotional  dishu'bance. 

This  priority  supports  research 
projects  that  implonent  and  assess 
innovative  interventions  enabling 
schools  to  provide  positively  oriented 
instruction,  curricula,  and  support 
services  needed  to  prevent  students 
with  emotional  and  behavioral  problems 
from  developing  serious  emotional 
disturbance.  The  research  will  study 
how  to  assist  schools  in  preparing  these 
students  to  meet  the  personal  and  social 
demands  of  post-school  environments. 

Priority 

To  be  considered  for  funding  under 
this  priority,  a  project  must — 

(a J  Provide  a  conceptual  framework 
for  the  preventive  approach.  The 
conceptual  framework  must  reflect 
findings  from  multi-disciplinary 
rtisearch,  as  well  as,  validated 
interventions  and  strategies  relevant  for 
promoting  personal  and  social 
development  of  children  with  emotional 
and  behavioral  problems; 

(b)  As  part  of  the  conceptual 
framework — 

(1)  Address  the  challenge  and 
diversity  of  mental  health, 
psychological,  and^sodal  characteristics 
so  as  to  assist  children  with  emotional 
and  behavioral  problems  bom 


developing  serious  emotional 
distiirbance; 

(2)  Idmtify  and  define  the  outcomes 
related  to  perstmal  and  social 
developmoit  that  would  comprise  the 
basis  for  the  design  of  the  proposed 
preventive  components; 

(3)  Document  the  rationale  for  each 
outcome  construct;  and 

(4)  Describe  means  for  measuring 
these  outcomes; 

(c)  Provide  interventions  that  (1)  are 
comprehensive  and  positive:  (2) 
promote  the  scdal  and  emotional 
development  of  students  with  emotional 
and  behavioral  problems;  and  (3) 
provide  the  cornerstone  for  building 
school-wide  capacity  for  meeting  the 
social  and  emoUonai  needs  of  children 
with  emotional  and  behaxnoral 
problems.  The  interventions  must 
encompass  an  array  of  exp>eriences  that 
ersure  that  children  with  emotional  and 
behavioral  problems  acquire  and 
demonstrate  in  various  settings  the 
competencies  needed  to  achieve  the 
measurable  desired  outcomes  related  to 
personal  and  sodal  development; 

(d)  Provide  and  assess  interventions 
within  the  general  education 
environment  and  expand  these  to 
include  home-based  and  community- 
based  components  appropriate  to  the 
approach: 

(e)  Implement  interveotiaDS  that 
involve  the  active  partidpeticHi  of  a 
broad  range  of  constituents,  including 
school  personnel,  parents,  and 
commimity  agencies,  and  that 
acknowledge  and  consider  the 
interaction  between  regular  and  special 
education; 

(0  Assess  the  efficacy  of  the 
interventions  for  improving  personal 
and  social  outcomes  for  students  with 
emotional  and  behavioral  problems;  and 

(g)  Evaluate  the  implementation  of  the 
interventions  to  enhance  the  personal 
and  social  adjustment  of  students  with 
emotional  and  behavioral  problems 
across  school  environments. 

A  project  must  budget  for  two  trips, 
annually,  to  Washington,  DC,  for  (1)  a 
two-day  Research  Project  Directors' 
meeting;  and  (2)  another  two-day 
meeting  to  meet  with  the  project 
director  of  the  Office  of  Special 
Education  Programs  and  the  other 
projects  fund^  imder  this  priority  to 
share  their  approaches,  designs,  and 
experiences,  and  to  design  collaborative 
products. 

Intergovernmental  Review 

The  Program  for  Children  and  Yoiith 
with  Serious  Emotional  Disturbance  is 
subject  to  the  requirements  of  Executive 
Order  12372  and  the  regulations  in  34 
CFR  Part  79.  The  objective  of  the 
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Executive  order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism  by  relying  on 
processes  developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Applicable  Program  Regulations:  34 
CFR  part  328. 

Program  Authority:  20  U.S.C.  1426. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.237,  Program  for  Children  and 
Youth  with  Serious  Emotional  Disturbance) 

Dated:  October  7, 1993. 
Andrew  Pepin, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
(FR  Doc  93-25149  Filed  10-13-93;  8:45  am] 

Kuwa  cooe  4000-01-u 
DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.237F1 

Program  for  CNIdren  and  Youth  With 
Serloua  Emotional  Disturbance;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1994 

Purpose  of  Program:  To  support 
projects,  including  research  projects,  for 
the  purpose  of  improving  special 
education  and  related  services  to 
children  and  youth  with  serious 
emotional  distiirbance,  and   . 
demonstration  projects  to  provide 


services  for  children  and  youth  with 
serious  emotional  disturbance. 

This  notice  supports  the  National 
Education  Goals  by  improving 
understanding  of  how  to  enable 
children  and  youth  with  disabilities  to 
reach  higher  levels  of  academic 
achievement. 

Eligible  Applicants:  Institutions  of 
higher  education,  State  and  local 
educational  agencies,  and  other 
appropriate  public  and  private  nonprofit 
institutions  or  agencies  are  eligible  for 
awards  under  this  competition. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77.  79,  80.  81,  82, 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  part  328. 

Applications  Available:  November  5, 
1993. 

Deadline  for  Transmittal  of 
Applications:  January  7, 1994. 

Deadline  for  Intergovernmental 
Review:  March  8. 1994. 

Available  Funds:  $350,000 

Estimated  Average  Size  of  Awards: 
$175,000  for  the  first  12  months  of  the 
projects.  Multi-year  projects  are  likely  to 
be  level  funded  unless  there  are 
increases  in  costs  attributable  to 
significant  changes  in  activity  fevel. 

Estimated  Number  of  Awards:  2. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  up  to  48  months. 

Priority:  The  priority  Preventing  the 
Development  oi  Serious  Emotioned 
Disturbance  Among  Children  and  Youth 


with  Emotional  and  Behavioral 
Problems  in  the  notice  of  final  priority 
for  this  program,  published  elsewhere  in 
this  issue  of  the  Federal  Register 
applies  to  this  competition. 

For  Technical  Information  Contact: 
Dr.  Helen  Thornton,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  S.W., 
room  3520,  Switzer  Building. 
Washington.  DC  20202-2641. 
Telephone:  (202)  205-5910.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.  Eastern  time,  Monday  through 
Friday. 

For  Applications  and  General  ■ 
Information  Contact:  Requests  for 
applications  and  general  information 
should  be  addressed  to:  Darlene 
Crumblin.  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW. 
room  3525,  Switzer  Building, 
Washington.  DC  20202-2641. 
Telephone:  (202)  205-8953.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.  Eastern  time.  Monday  through 
Friday. 

Program  Authority:  20  U.S.C.  1426. 

Dated:  October  7, 1993. 
Andrew  Pepin, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
(FR  Doc  93-25150  Filed  10-13-93;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

BufMu  of  Indian  Affalra 

Availability  of  FY  1094  Special  Tribal 
Court  Funda 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTXM:  Notice  of  availability  of  FY  1994 

Special  Tribal  Court  Funds. 

SUMMARY:  The  Bureau  of  Indian  Affoirs 
(BIA)  invites  applications  for  its  Fiscal 
Year  (FY)  1994  Special  Tribal  Court 
discretionary  funds  program  to  enhance 
the  administration  of  justice  on  Indian 
reservations  and  insure  the  expeditious 
and  impartial  adjudication  of  violations 
of  tribal  law  and  resolution  of  dvil 
disputes.  FY  1994  Special  Tribal  Court 
Fund  grants  will  be  awarded  to:  (1) 
Assist  tribes  with  the  planning  and 
development  of  new  judicial  systems; 
(2)  enhance  the  operation  and 
management  of  existing  tribal  courts; 
and,  (3)  develop  community-based 
dispositional  alternatives  including 
traditional  or  alternative  dispute 
resolution,  as  well  as  unique  and 
innovative  approaches  addressing 
substance  abuse.  )uvenile  and  status 
offenders,  child  abuse  and  family 
violence. 

This  announcement  includes 
provisions  for  grant  applications  and 
consists  of  four  parts.  Part  I  provides 
information  on  tiie  Special  Tribal  Court 
discretionary  grant  fund.  Part  II 
describes  the  programmatic  priorities 
and  eligibility  criteria  under  which  BIA 
is  inviting  applications  to  be  considered 
for  funding.  Part  in  describes  the 
application  contents  and  provides 
guidance  regarding  what  should  be 
included  in  the  appUcation.  Part  IV 
describes  the  criteria  to  be  used  in 
evaluating  applications  and  the  appeal 
process. 

All  forms  necessary  to  submit  an 
application  are  pubUshed  as  a  part  of 
this  announcement.  No  separate 
application  kit  is  necessary. 

Grants  will  be  awarded  in  accordance 
with  this  announcement  and  are  subject 
to  the  availability  of  FY  1994  Special 
Tribal  Court  funds.  Based  upon  FY  1993 
funds,  it  is  estimated  $1.2  milUon  will 
be  available  in  FY  1994.  Approximately 
$1.1  million  will  be  awarded  for  Project 
Grants  and  $75,000  for  Regional  and 
National  Special  Initiatives. 
DATES:  An  application  will  meet  the 
deadline  if  it  is  received  as  described 
below  before  the  close  of  business 
December  17. 1993.  Hand-delivered 
applications  will  be  accepted  during 
normal  working  hours,  8  a.m.  to  4:30 
p.m..  Monday  tnrough  Friday.  Once 


applications  are  submitted  they  are 
considered  final:  no  additional  materials 
will  be  accepted. 

ADDRESSES:  All  tiibal.  multi-tribel  or 
consortia.  Applications  shall  be 
submitted  simultaneously  as  foUowrs; 

(1)  The  original  and  one  photocopy  of 
the  application  shall  be  received  by  the 
Area  Director  of  the  appUcant's 
respective  Bureau  of  Indian  Afiairs  area 
office  before  the  close  of  business 
December  17. 1993;  in  addition. 

(2)  Two  photocopies  of  the 
application  shall  be  submitted  to  the 
U.S.  Department  of  the  Interior,  Bureau 
of  Indian  Affairs.  Branch  of  Judicial 
Services,  1849  C  Street,  NW..  MS-2611- 
MIB.  Washington.  DC  20240-4001. 

Regional  and  National  Special 
Initiatives.  The  original  application  and 
three  (3)  photocopies  shall  be  received 
by  the  U.S.  Department  of  the  Interior, 
Bureau  of  Indian  Affiairs.  Branch  of 
Judicial  Services,  1849  C  Sti«et,  NW, 
MS  2611-MlB,  Washington.  DC  20240- 
4001.  before  the  close  of  business 
December  17. 1993. 

PUBUC  COMMENTS  ON  THIS 
ANNOUNCEMENT.  The  BIA's  Branch  of 
Judicial  Services  invites  comments  on 
this  discretionary  grants  announcement: 
comments  will  be  considered  in  the 
development  of  future  announcements. 
Please  direct  your  written  comments  to 
the  Bureau  of  Indian  Affairs,  Branch  of 
Judicial  Services.  1849  C  Street.  NW., 
MS-2611-MIB.  Washington.  DC  20240- 
4001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bettie  Rushing,  (202)  208-4400. 
Department  of  the  Interior.  Bureau  of 
Indian  Affairs.  Branch  of  Judicial 
Services.  1849  C  Street,  NW..  MS-2611- 
MIB.  Washington.  DC  20240-4001. 

SUPPLEMENTARY  MFORMATXM: 

Part  I — Background 

Statutory  Authority 

The  authority  for  this  discretionary 
grant  program  is  the  Snyder  Act.  42  Stat. 
208,  25  U.S.C  13.  and  annual 
appropriations  for  the  Bureau  of  Indian 
Affairs.  Grants  awarded  under  this 
annoimcement  are  made  pursuant  to  43 
CFR  part  12,  Administrative  and  Audit 
Requirements  and  Cost  Principles  for 
Assistance  Programs,  which 
incorporates  0MB  Circulars  A-102  and 
A-110.  Project  Grants.  Part  II— Priority 
Areas,  appUcants  and  awards  are 
governed  by  0MB  Circular  A-102. 
Regional  and  National  Initiatives.  Part 
n— 4Mority  Areas.  appUcants  and 
awards  are  governed  by  0MB  Circular 
A-110. 


FY  1993  Awards 

Special  Tribal  Court  funds  were 
awarded  to  45  tribal  projects  to  enhance 
the  operation  and  management  of  trial 
and  appellate  courts;  examine  and 
develop  codes,  ordinances,  rules, 
procedures  and  evidentiary  standards; 
develop  community  based  dispositional 
alternatives  and  support  programs 
addressing  substance  abuse,  juvenile 
and  status  offenders  and  family 
violence;  as  well  as.  court  review  and 
evaluation,  community  education, 
traditional  dispute  resolution, 
automation  and  technology  acquisition, 
education  and  training  for  judges  and 
court  personnel.  In  addition.  Special 
Tribal  Court  funds  provided  financial 
support  to  the  national  tribal  court 
judges  and  court  clerks  associations, 
five  intertribal  courts  of  appeal,  and 
purchased  subscriptions  tor  170  Indian 
judiciaries  to  the  Indian  Law  Reporter. 

Purpose 

Special  Tribal  Court  funds  are 
supplementary  to  the  base  funding  for 
tribal  judicial  systems  provided  by  the 
Bureau  of  Indian  Affairs  through  Tribal 
Priorities  Allocations.  The  purpose  of 
the  Special  Tribal  Court  program  is  to 
enhance  the  capabilities  of  Indian  tribes 
to  manage  and  administer  justice  at  a 
level  which  will  insure  the  expeditious 
and  impartial  adjudication  of  violations 
of  tribal  law  and  resolution  of  civil 
disputes. 

Technical  Assistance  for  Prospective 
Applicants 

Technical  assistance  may  be 
requested  from  the  prosj)ective 
applicant's  Area  Director. 

Part  II— Priority  Areas  and  Eligibility 

Applications  must  be  direcUy  and 
explicitly  responsive  to  the  expressed 
concerns  of  the  particular  priority  area 
under  which  they  are  submitted. 

A.  Project  Grants 

Approximately  $1  million  will  be 
awarded  to: 

(1)  Assist  tribes  with  the  planning  and 
development  of  new  judicial  systems, 
including: 

(a)  Needs  assessment,  planning, 
community  education; 

(b)  Development  of  codes,  ordinances, 
rules,  procedures,  and/or  evidentiary 
standards  which  assure  the  fair  and 
impartial  administration  of  justice, 
expeditious  adjudication,  and 
implementation  of  the  requirements  of 
the  Indian  Civil  Rights  Act; 

(c)  Equipment,  automation  and 
technology  acquisition;  and. 

(d)  Education  and  training  for  judges 
and  court  personnel. 
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(2)  Enhance  the  operation  and 
management  of  existing  tribal  courts, 
including: 

(a)  Records  management,  court 
personnel  management,  processing  time 
standards,  c^seflow  management,  juror 
utilization,  reporting: 

(b)  Court  review  and  evaluation, 
community  education,  access  to  justice; 

(c)  Equipment,  automation  and 
technology  acquisition; 

(d)  Education  and  training  for  judges 
and  court  personnel:  and, 

(e)  Development  of  codes,  ordinances, 
rules,  procedures,  evidentiary  standards 
and  appellate  review  to  assure  the  fair 
and  impartial  administration  of  justice, 
expeditious  adjudication,  and 
implementation  of  the  requirements  of 
the  Indian  Civil  Rights  Act 

(3)  Develop  commimity-based 
dispositional  alternatives,  including: 

(a)  Traditional  or  alternative  dispute 
resolution;  and, 

(b)  Innovative,  community-based 
responses  to  substance  abuse,  juvenile 
and  status  offenders,  and  family 
violence  including  spouse,  elder  and 
child  abuse. 

Awards 

Funding  awards  for  Project  Grants 
will  range  in  amounts  from  S10,000  to 
$35,000  for  individual  tribal  judiciaries, 
and  from  $20,000  to  $50,000  for  multi- 
tribal  projects  or  consortia. 

Eligible  Applicants 

The  governing  body  of  a  federally- 
recognized  tribe,  25  U.S.C.  450b(e),  with 
an  established  judicial  system  or  newly 
created  tribal  judiciary,  including  those 
which  intend  to  establish  a  judicial 
system,  may  apply  for  funding  imder 
this  announcement. 

Tribes  with  populations  less  than  400 
are  encouraged  to  apply  for  funding 
under  a  multi-tribal  or  consortium 
arrangement.  Tribes  currently  served  by 
Courts  of  Indian  Offenses  may  apply  for 
funding  under  this  announcement; 
however,  such  funding  shall  be  limited 
to  the  development  of  tribal  law  and 
order  codes. 

B.  Regional  and  National  S]}edal 
Initiatives 

Approximately  $75,000  will  be 
awarded  to  assist  regional  and  national 
tribal  court  professional  organizations 
with  professional  training,  professional 
certification  programs,  and  projects 
which  enhance  the  communications 
between  tribal,  state  and  federal  court 
judges  and  personnel. 

Awards 

Fimding  awards  will  range  in 
amounts  from  $10,000  to  $25,000. 


Eligible  Applicants 

intertribal  organizations  applying  as 
regional  or  national  tribal  court 
professional  organizations,  as  well  as 
regional  and  national  Indian  not-for> 
profit  organizations  may  apply  for  funds 
as  regional  or  national  tribal  court 
professional  organizations. 

Part  m— Application  Process 

A.  Preparing  the  Application 

Applicants  are  required  to  address  the 
following  when  preparing  applications: 

(1)  Background  and  Project  Summary. 
On  a  separate  page,  applicants  should 
provide  the  following  information: 

(a)  Name  of  the  applicant  (consortia 
and  multi-tribal  organizations  must  list 
all  member  tribes): 

(b)  Whether  the  applicant  is 
requesting  assistance  for  an  established 
judicial  system,  tx  newly  created  tribal 
judiciary,  or  yet  to  be  developed  tribal 
judiciary: 

(c)  A  description  of  the  jiirisdiction 
exercised  by  the  applicant; 

(d)  The  number  of  criminal,  civil, 
juvenile,  family  and  children's  court 
cases  filed  during  the  calendar  or  fiscal 
year  1992; 

(e)  Tribal  court  budget  for  fiscal  year 
1992  and  fiscal  year  1993; 

(f)  Title(s)  ana  number  of  judicial 
personnel: 

(g)  Whether  Special  Tribal  Court 
funds  have  been  awarded  to  the 
applicant  since  1990,  indicating  the  year 
and  the  amount  of  the  grant  award,  a 
short  summary  of  the  project,  and  the 
year  the  project  was  completed; 

(h)  A  concise  statement  summarizing 
the  proposed  project,  including 
objectives,  approaches,  and  expected 
benefits/outcomes; 

Regional  and  national  tribal  court 
professional  organizations  should 
provide  the  following  information: 

(i)  name  of  applicant  (consortia  and 
multi-tribal  organizations  must  list  all 
member  tribes); 

(j)  indicate  anticipated  participation 
in  the  proposed  project; 

(k)  a  concise  summary  of  the 
organization's  history,  past  and  current 
projects  which  demonstrate  a  capability 
to  provide  professional  training, 
professional  certification,  and/or 
develop  and  enhance  tribal,  state  and 
federal  court  communications; 

(1)  a  concise  statement  summarizing 
the  proposed  project,  including 
objectives,  approaches,  and  expected 
benefits/outcomes; 

(2)  Program  Narrative.  The  program 
narrative  must  be  clear,  concise  and 
responsive  to  one  or  more  of  the  priority 
areas  under  which  the  application  is 
submitted  (see  Part  n,  A  and  B). 


(a)  Applicants  should  respond  to  the 
evaluation  criteria  enumerated  in  Part 
IV  of  this  announcement  and  thoroughly 
describe: 

Statement  of  Need 

•  The  problem  to  be  addressed  and 
how  it  affects  the  judiciary  and  the 
community; 

Project  Approach 

•  Why  the  approach  identified  is 
more  appropriate  than  any  other  for  the 
judiciary  and  community; 

•  What  you  plan  to  do  (state  the 
goals,  objectives,  and  overall  impact  of 
the  proposed  project  in  measurable 
terms); 

•  How  you  will  do  it  (what  and  when 
will  tasks  be  accomplished  and  how  do 
they  relate  to  the  goals  of  the  proposed 
project): 

Evaluation  of  Project 

•  How  you  will  evaltiate  the  impact 
and/or  success  of  the  proposed  project 
(who,  when  and  what  standards  or 
measurements  will  be  used):  and, 

Evidence  of  Community  Support 

•  Where  appropriate,  applicants  are 
encouraged  to  seek  the  cooperation  and 
support  of  tribal,  state  and  federal 
agencies,  institutions  and  programs  (for 
example:  training,  research  or  technical 
writing  provided  by  local  college  faculty 
and  students). 

(3)  Budget  and  Budget  Justification. 
Applicants  should  demonstrate  that 
project  costs  are  fair  and  reasonable  in 
view  of  the  expected  results  and/or 
benefits. 

(a)  The  budget  should  include: 

•  All  staff  positions  and  project  costs 
which  relate  to  the  tasks  described  in 
the  program  narradve; 

•  A  detailed  break-down  for  each 
budget  category,  such  as  personnel, 
fringe  benefits,  travel,  supphes, 
equipment,  and  administrative  costs; 

(b)  The  budget  justification  should 
provide  a  clear  rationale  for  all  project 
related  costs,  including: 

•  Persoimel  cost  estimates  should 
indicate  the  amount  of  time  each  staff 
person  or  consultant  will  spend  on  the 
project  and  the  hourly  rate  (if  personnel 
are  supported  in  part  by  other  funds, 
identify  the  source,  annual  salary,  and 
percentage  of  tisM  which  will  be 
charged  to  the  proposed  project); 

•  Supplies  and  project  expenses 
should  indicate  purpose  and  usage,  for 
example:  Telephone  expenses  should 
estimate  the  percentage  of  base  and  long 
distance  telephone  duuses  necessary  to 
accomphsh  the  goals  and  objectives  of 
the  project; 
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•  Travel  must  be  directly  related  to 
carrying  out  the  activities  of  the 
proposed  project: 

•  Transportation  and  per  diem  may 
be  based  on  tribal  rates,  not  to  exceed 
Federal  Travel  Regulations,  but 
applicants  must  indicate  which 
personnel  will  be  traveling,  the  purpose 
of  the  travel  and  how  it  supports  the 

Eroposed  project  the  number  of  trips  to 
a  taken,  lengths  of  stay,  and  cost 
estimates; 

•  Purchase  of  eqidpment  must  be 
related  to  the  goals  and  objectives  of  the 

project; 

•  Reasonable  administrative  costs  or 
the  negotiated  indirect  cost  rate:  and. 

•  A  description  of  the  fiscal  control 
and  accounting  procedures  to  be  used  to 
ensure  prudent  use.  proper 
disbursement,  and  accurate  accounting 
of  funds. 

(4)  Applicant's  Capability  Statement. 
The  capability  statement  should 
describe  how  the  judicial  system  is 
organized,  the  nature  and  list  of  all 
personnel  An  organization  chart 
showing  the  relationship  of  the  project 
to  the  current  structure  of  the  judicial 
system  and  other  tribal  programs  should 
be  included,  as  well  as  vitae  for  all  key 
project  personnel,  including  consultants 
and  third-party  tedmical  assistance 
providers. 

(5)  Program  Sustainability.  A 
statement  indicating  how  other 
available  resources  such  as  tribal 
income,  other  grants,  or  contracts  will 
be  committed  to  supplement  and/or 
sustain  the  project 

B.  Application  Contents  and  Assembly. 

Each  applicant  shall  submit  an 
original  and  three  copies  of  the 
application  as  prescribed  in  the 
Summary-Addresses.  The  original  and 
each  copy  of  the  application  ^ould  be 
stapled  securely  in  the  upper  left  comer. 
Applicants  should  not  use  covers, 
binders  or  tabs.  Applications  must  be 
assembled  in  the  tbllowing  order: 

(1)  Standard  Form  (SF)  424. 
Application  for  Federal  Assistance:  SF 
424B,  Assurances — Non-Construction 
Program;  and  DI-1955  (May  1990), 
Certification  regarding  a  I>rug-free 
Workplace:  as  well  as,  the  Certification 
Regarding  Lobbying.  All  required  forms 
are  foimd  at  the  end  of  this 
announcement 

(2)  A  ciurent  tribal  resolution  or  sudi 
other  written  expression  as  tribal  laws 
or  practice  require  whi(±  indicates  the 
support  or  commitment  of  the  cotmcil  to 
the  proposed  project.  Self-governance 
tribes  snail  include  a  current  self- 
governance  resolution  and  a  letter  from 
tixe  chief  executive  officn*  of  the  tribe 
endorsing  the  proposed  project. 


Consortia  and  multi-tribal  organizations 
shall  include  currant  resolutions  from 
the  tribal  council  of  each  portidiMting 
tribe.  Regiooel  and  national  professional 
organizations  shell  include  a  current 
board  of  directors'  resolution  endorsing 
the  proposed  project 

Self-governance  Tribes.  For  purposes 
of  this  announcement,  a  self-governance 
tribe  is  one  which  has  a  signed  1994 
annual  funding  agreement  at  the  time 
the  application  for  Special  Tribal  Coiul 
funds  is  submitted.  With  the  exception 
of  the  self-governance  resolution  and 
letter  from  the  chief  executive  officer  of 
the  tribe,  the  application  requirements 
for  self-governance  tribes  are  the  same 
as  those  for  all  other  tribes. 

(3)  A  current  written  assurance  of  the 
procedures  required  in  0MB  Circular 
A-128  for  fiscal  management, 
accounting,  and  recordkeeping.  Non- 
profit organizations  must  provide  proof 
of  not-for-profit  status. 

(4)  Background  and  summary 
description. 

(5)  Program  narrative. 

(6)  Bu(^t  and  budget  justification. 

(7)  Organization  capability  statement 
and  viiae  of  current  and  prospective 
persormel.  consultants,  and  third-party 
technical  assistance  providers. 

(8)  Letters  of  commitment  and/or 
cooperation  from  institutions, 
organizations,  or  service  providers  who 
will  participate  in  the  proposed  project. 

C.  Grant  Amount 

The  amount  of  funds  requested  must 
not  exceed  the  limits  indicated  in  this 
announcement  Grant  funds  may  be 
used  for  the  costs  of  planning,  training, 
and  implementing  activities  to  support 
attainment  of  project  objectives.  Funds 
shall  not  be  used  for  the  purchase  of  real 
property  or  construction.  If  renovation 
is  proposed,  the  cost  must  be  minimal 
and  necessary  to  the  success  of  the 
proposed  project. 

D.  Duration  of  the  Project 

Grant  awards  will  be  for  a  one  year 
(12  month)  budget  period.  Applications 
proposing  projects  which  cannot  be 
completed  within  one  year  or  intended 
to  be  on-going  must  Include  a  plan  for 
continuaUon  which  does  not 
contemplate  continued  funding  from 
Special  Tribal  Court  funds. 

Part  IV— Review  and  A  ward  Process 

A.  Notice  of  Receipt 

The  Branch  of  Judicial  Services  will 
notify  applicants  by  mail  of  the  receipt 
of  appbcations.  Prior  to  awwd 
decisions,  BIA  will  not  release 
information  relative  to  an  api^ication 
other  than  h  has  been  received  and  it  is 


being  reviewed.  Eedi  applicant  will  be 
notified  of  the  acceptance  or  rejection  of 
the  application. 

B.  Late  Applications 

Applications  not  received  by  the 

deadline  will  not  be  reviewed  or 
considered  for  FY  1994  funding.  The 
Branch  of  Judicial  Services  will  notify 
each  late  applicant  that  its  application 
will  not  be  considered  under  the  FY 
1994  grant  review  competition. 

C.  Incomplete  Applications 

Incomplete  applications  will  not  be 
reviewed  or  rated.  The  Branch  of 
Judicial  Services  will  notify  the 
applicant  that  its  application  will  not  be 
considered  under  the  FY  1994  grant 
review  competition.  An  incomplete 
application  is  an  application  which 
does  not  contain  the  information  and 
documentation  listed  in  Part  FV-E, 
Application  Requirements. 


D.  Multiple  Applications 

Only  one  (1)  application  per  tribe, 
consortiimj  or  multi-tribal  organization 
will  be  considered  and  reviewed.  If 
multiple  applications  are  received,  one 
will  be  randomly  selected  and  the 
remainder  returned  to  the  applicant, 
without  review. 

If  applications  are  received  from  a 
consortium  or  multi-tribal  organization, 
as  well  as  a  member  tribe,  only  the  tribal 
application  will  be  reviewed.  The 
consortium  or  multi-tribal  organization 
will  be  notified  that  an  application  has 
been  received  from  one  of  its  members 
and  its  application  will  not  be 
considered  under  the  FY  1994  grant 
review  competition. 

E.  Application  Requirements 

In  order  to  be  reviewed,  each 
application  must  meet  the  following 
requirements: 

(1)  The  original  copy  of  the 
application  must  have  an  original 
signature  in  item  18d  on  the  SF  424, 
Application  for  Federal  Assistance. 

(2)  A  current  tribal  resolution  or  such 
other  written  expression  as  tribal  laws 
or  practice  require  which  indicates  the 
support  or  commitment  of  the  coxmcil  to 
the  proposed  project  Applications  from 
self-governance  tribes  shall  include  a 
current  self-govemence  resolution  and  a 
letter  from  the  chief  executive  officer  of 
the  tribe  endorsing  the  proposed  project. 
Appbcations  from  consortia  and  multi- 
tribal  organizations  shall  include 
current  resolutions  bom  the  tribal 
council  of  each  participating  tribe. 
Applications  6v>m  regional  and  national 
professional  oigenizations  shell  include 
a  current  board  ci  directors*  resolution 
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endorsing  tbe  proposed  tribal  judidary 
proiect. 

(3)  Each  application  shall  not  exceed 
fifty  (50)  pages,  space  and  one-half  or 
double-spaced,  exclusive  of  required 
forms  and  assurances  which  are  listed 
below.  Applications  which  are  single- 
spaced  will  be  considered  only  if  it  is 
determined  the  applicant  has  not 
thereW  gained  a  competitive  advantage. 

(4)  The  following  documents  are 
excluded  from  the  50  page  limitation:  A 
tribal  resolution  or  endorsement  or  such 
other  written  ejqpression  as  tribal  laws 
or  practice  requb«;  written  assurance  of 
the  procedures  required  in  0MB 
Circular  A-128;  proof  of  non-profit 
sutus:  Standard  Forms  (SF)  424  and 
424B;  Certification  regarding  a  Drug-free 
Workplace,  DI-1955  (May  1990); 
Assuranc»— Non-constructloa  Programs: 
and.  Certification  Regarding  Lobbying. 
All  required  forms  are  included  at  the 
end  of  this  announcement 

(5)  Within  the  50  page  limitation,  the 
following  guidelines  are  suggested: 

(a)  Background  and  summary 
description  (one  page); 

(b)  Pn^ram  narrative  (20-30  pages); 

(c)  Buoget  and  budget  justification  (5- 
10  pages);  and, 

(a)  Applicant's  capability  statement, 
including  an  organization  chart  and 
vitae  for  key  project  personnel. 
Including  consxiltants  and  third-party 
technical  assistance  providers  (5-10 
pMes). 

(6)  In  addition,  apnlicants  are 
encouraged  to  include  letters  endorsing 
or  supporting  the  proposed  project 
whico  are  specific  and/or  verify  tangible 
commitments  to  the  project,  e.g..  staff, 
facilities,  training. 

F.  BIA  Certification 

llie  Area  Director,  or  his  designee, 
will  review  each  application  received. 

(1)  The  Area  Director,  or  his  designee, 
shall  certify  the  date  each  application 
was  received. 

(2)  If  the  application  was  received 
before  the  close  of  business  December 
17, 1993,  the  Area  Director,  or  his 
designee,  shall  certify:  a]  the  amount  of 
Special  Tribal  Court  funds  awarded  to 
the  applicant  in  fiscal  years  1991  and 
1992' 

(b)'whether  FY  1991  and/or  FY  1992 
funds  were  expended  as  provided  in  the 
grant  award  and  final  project  reports 
detailing  project  accompiishments. 
along  with  all  relevant  deliverables  and 
reports  have  been  received  by  the  area 
o^ce; 

(c)  whether  expenditures  and 
financial  reports  were  in  compliance 
with  applicable  0MB  requirements; 

(d)  tne  amount  of  Special  Tribal  Court 
funds  awarded  to  the  applicant  in  FY 


1993.  the  date  of  the  grant  award,  and 
whether  the  project  has  been  completed 
and  project  reports  submitted  in  a 
timely  manner; 

(e)  whether  the  resources  available  to 
the  applicant  are  adequate  to  carry  out 
the  proposed  project;  and. 

(g)  woether  the  impact  and  cost- 
benefits  of  the  proposed  project  warrant 
a  grant  award. 

(3)  The  Aree  Director's  ceitiflcati<m. 
along  with  one  (1)  photocopy  of  the 
application,  shall  be  received  by  the 
Brand)  of  Judidal  Services.  Bureau  of 
Indian  Affairs,  1849  C  Street,  NW..  MS- 
2611-MIB,  Washington,  DC  2024O- 
4001,  before  the  ck»e  of  business 
January  14. 1994. 

G.  Evahiatiaa  Criteria 

Applications  will  be  evaluated  by  • 
review  panel  of  at  least  three 
individuals.  Review  panels  may  be 
composed  of  Federal  persoimel  woridng 
with  tribal  judidaries  and  tribal  judges 
or  judidal  personnel  selected  by  the 
area  directors.  Reviewers  will  comment 
on  and  score  applications  using  the 
following  criteria: 

(a)  Objectives  and  Activities  of  the 
Proposed  Projed  (20  points). 

•  Does  the  application  present 
relevant  problem(s)  requiring  a 
solution? 

•  Are  the  prindpal  and  subordinate 
objectives  and  activities  of  the  project 
stated  in  measurable  terms  ana 
responsive  to  the  problem(s)  presented? 

•  Does  the  application  include 
relevant  data  and  a  thorough  discussion 
of  the  current  state  of  knowledge  or 
technology  relevant  to  the  proposed 
projed? 

(b)  Expected  Results  and/or  Benefits 
(15  points). 

•  Are  the  expeded  projed  benefits 
and/or  results  stated  in  measurable 
terms  and  consistent  with  the  objectives 
of  tbe  projed? 

•  Does  the  application  spedfy  how 
the  expeded  results  wrill  directly  and 
tangibly  benefit  the  judidary.  the 
community,  or  a  spedfic  population? 

(c)  Approach  (35  points). 

•  Does  the  application  provide  a 
sound  and  workable  plan  of  action  and 
spedfy  how  the  proposed  work  will  be 
accomplished? 

•  Are  persuasive  reasons  offiered  for 
taking  the  proposed  approach  as 
opf>osed  to  other  alternatives? 

•  Does  the  application  explain  the 
methodology  for  determining  if  the 
results  and  benefits  identified  are  being 
achieved? 

•  Does  the  application  indude  an 
evaluation  component  which  identifies 
and  discusses  appropriate  criteria  for 
assessing  performance  and  results  of  the 
projed? 


•  Are  the  types  of  data,  measxirement, 
and  indicators  to  be  used  for  evaluation, 
as  well  as  the  methods  and  time  frame 
for  collecting  and  analyzing  data 
Indicated? 

•  Does  the  proposed  work/task 
schedule  offer  a  logical  and  realistic 
projection  of  accomplishments  to  be 
achieved? 

•  Is  a  time-line  chart  or  its  equivalent 
employed  to  list  projed  activities  in 
chronological  order  and  show  the  taigsC 
dates  for  the  projected 
accomplishments? 

•  Has  the  applicant  identified  and 
secured  the  commitment  of  each  of  the 
key  cooperating  organizations,  groups, 
and  iiKlividuals  who  will  wwk  <m  tne 
projed  and  provided  an  sdeouate 
description  of  the  nature  of  their  effort 
or  contributioDT 

(d)  Resources  and  Staffing  (15  points). 

•  Are  projed  management,  staff, 
resources  and  time-commitments 
adequate  to  carry  out  the  proposed 
projed  effiadively  and  effidently? 

•  Is  the  staff  mart  consistent  with  the 
projed  plan/program  narrative? 

•  Has  the  appUcant  indicated  how 
other  available  resources  such  as  tribal 
income,  self-determination  grants  or 
contracts  will  be  committed  to 
supplement  and/or  sustain  the  projed? 

•  Arekey  staff  well  qualified  for  this 
projed?  Are  consultants  and  sdvisen 
used  appropriately?  Is  the  projed 
actually  within  the  control  of  the 
applicant  or  are  all  activities  conduded 
consultants  or  third-party  technical 
assistance  providen? 

•  If  vohmteers  will  be  used,  is  there 
adequate  supervision  and  support  from 
projed  staff? 

•  Are  the  authora  of  the  proposal, 
their  relationship  with  the  applicant, 
and  their  intended  role  in  iha  project,  if 
any,  identified? 

(e)  Budget  and  Budget  Justification 
(15  points). 

•  Does  the  budget  justification 
adequately  describe  the  resources 
necessary  to  condud  the  projed? 

•  Is  the  budget  reasonaole  in  terms  of 
the  intended  rmults? 

H.  Review  Panel  Volunteers 

Tribal  judges  or  judidal  personnel 
wishing  to  volunteer,  on  a  non- 
reimbursable basis,  to  serve  as  reviewera 
should  submit  a  letter  of  interest  and 
vitae  to  their  respective  Bureau  of 
Indian  Affairs  Area  Diredor. 

L  Awards 

The  Assistant  Secretary— Indian 
Affairs  or  her  designee  shall  seled  for 
grant  awards  those  applicants  which 
will  in  her  judgment  best  promote  the 
purposes  for  which  Spedal  Tribal  Court 
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funds  are  appropriated.  Such  selection 
will  be  made  through  a  comoetitive 
review  process  in  which  eacn 
application  will  be  scored  Individually 
using  the  review  criteria  listed  above. 
Reviewers'  recommendations  will  be 
used  by  the  Assistant  Secretary— Indian 
Affairs  or  her  designee  to  approve  or 
disapprove  all  grant  applications  and 
make  funding  recommendations.  The 
funding  approved  shall  be  in 
accordance  with  the  funding  levels 
published  under  this  announcement 
and  shall  be  based  on  demonstrated 
need  and  the  availability  of  funds. 

I.  Appeals 

Appeals  will  be  governed  by  25  C.F.R. 
Part  2.  Appeals  from  Administrative 
Actions.  Notices  of  appeal  must  be 
submitted  within  30  days  of  receipt  of 


the  decision  being  appealed.  It  must  be 
signed  by  the  appellant  and  mailed  to 
the  Interior  Boud  of  Indian  Appeals, 
4015  Wilson  Boulevard,  Arlington. 
Virginia  22203.  The  notice  of  appeal 
should  identify  clearly  the  decision 
being  appealed,  as  well  as  the  name, 
address  and  telephone  number  of  the 
appellant. 

No  extension  of  time  will  be  granted 
for  filing  a  notice  of  appeal.  The  date  of 
filing  is  the  date  the  notice  of  appeal  is 
postmarked  or  the  date  it  is  personally 
dehvered  to  the  Interior  Board  of  Indian 
Appeals. 

A  photocopy  of  the  notice  of  appeal 
must  be  mailed  to  the  Assistant 
Secretary— Indian  Affairs,  Department 
of  the  Interior,  18th  and  C  StreeU,  NW.. 
MS-4140-MIB,  Washington,  DC  20240, 


and  to  the  Department  of  the  Interior 
Bureau  of  Indian  Affairs.  Branch  of 
Judicial  Services,  1849  C  Street,  NW.. 
MS-2611-MIB,  Washington.  DC  20240- 
4001,  as  well  as  each  interested  party 
known  to  the  appellant.  Notices  of 
appeal  submitted  to  the  Interior  Board 
of  Indian  Appeals  must  certify  that  the 
appellant  has  mailed  copies  to  the 
foregoing  parties. 

Ten  percent  (10%)  of  the  funds 
available  under  this  announcement 
shall  be  retained  to  assure  funding  for 
any  appellant  who  may  successfully 
appeal  a  denial.  If  these  funds  are  not 
expended  for  appeals,  they  will  be  used 
to  fund  approved  applicants. 
Ada  E.  Deer, 
Assistant  Secretary— Indian  Affairs. 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  •  sundsrd  form  used  by  applic.nU  as  •  required  facesheet  for  preapplications  and  •PPji^Jj^^s  »"b"''tted 
for  Federal  asaisUnce  It  will  be  used  by  Federal  agencies  to  obuin  applicant  certification  that  StaUw  which  have 
MUbUshid  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  .elected  the  program 
to  be  included  in  their  proceaa,  have  been  given  an  opportunity  to  review  the  applicant  s  submission 

Item:  Entry. 

12.    List  only  the  largest  political  entities  affected 
(eg  , Bute, counties, cities). 


Entrv; 


lum: 

1  Self-explanatory. 

2  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  It  applicant's  control  number 
(if  applicable). 

3  Sute  use  only  (if  applicable). 

4  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number  If  for  a  new  project,  leave  blank 

5  Legal  name  of  applicant,  name  of  primary 
organisational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6  Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter  appropriate 
letter<s)  in  the  space(s)  provided. 

— "New"  means  a  new  assutance  award. 

— Xontinuation'  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

— "Revisioii"  means  any  chanjge  in  the  Federal 
Government's  financial  obligAtion  or 
eoatingent  liability  from  an  existinf 
obligatioa. 

9.  NaoM  of  Federal  afftney  from  whidiaasistance  is 
being  requetted  with  this  applieation. 

10.  Uee  the  Catalog  flf  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  Is  requested. 

11.  Enter  a  brief  descriptive  Utle  of  the  project,  if 
mere  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  oeparaU  sheet.  If 
appropriate  (e.g..  eonstnictioa  or  real  property 
pr«(jects).  attach  a  map  showing  project  location. 
For  preapplications.  use  a  separaU  sheet  to 
provide  a  summary  description  of  this  prefect 


13.    Self-explanatory 

14  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project 

15  Amount  requeste<i  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  atuched  sheet.  For  multiple 
program  funding,  use  toUls  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  Sute  Single  Point 
of  ConUct  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  awlic^^ion  «• 
subject  to  the  Sute  intergovernmental  review 
process. 

•17.  This  question  applies  to  the  applicant  organi- 
sation, not  the  person  who  signs  as  the 
authorised  rcpresenutive.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorised  repreeenUtivc  of 
the  applicant  A  copy  of  the  governing  body's 
authorisation  for  you  to  sign  this  application  as 
official  represenUtive  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorisation  be  submitted  as 
part  of  the  application.) 
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OMt  Apf»*««l  H«.  OMa.0040 


ASSURANCES  —  NON>CONSTRUCTION  PROGRAMS 


N«t« 


Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions, 
please  eontact  the  awarding  agency.  Further,  ceruin  Federal  awarding  agencies  may  require  applicants 
10  certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notifled. 

As  the  duly  authorised  represenUtive  of  the  applicant  I  certify  that  the  applicant: __^^ 


Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  suflicient  to 
pay  the  non-FedersI  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorized  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  US C.  f I  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  speciAed  in  Appendix  A  of 
OPM's  Sundards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

Will  comply  with  all  Federal  sUtutes  relating  to 
bondiscrimination.  These  include  but  arc  not 
limited  to:  U)  TiUe  VI  of  the  Civil  RighU  Act  of 
I  Il964  (P.L.  88-352)  which  prohibiu  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendments  of  1972,  as 
•mended  (20  U.S.C.  If  1681-1683,  and  1685-1686). 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  RehabiliUtion  Act  of  1973.  as 
amended  (29  U.SC.  I  794),  which  prohibiU  dis< 
crimination  on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
L  SC  f§  6101-6107),  which  prohibits  discrim- 
ination on  the  basis  of  age; 


(e)  the  Drug  Abuse  Oflice  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse,  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616).  as  amended,  relating  to 
nondiscrimination'on  the  basis  of  alcohol  abuse  or 
alcoholism,  (g)  If  523  and  527  of  the  Public  Health 
Service  Act  of  1912(42  U  SC.  290  dd-i  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  Rights  Act  of  1968  (42  US  C.  I 
3601  et  seq),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being  made; 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

7.  Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  aitd  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL.  91-646) 

-  which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

8.  Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  use.  11 1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activitiea  arc  funded  in 
whole  or  in  part  with  Federal  funds. 

9.  Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.SC.  II  276a  to  276a- 
7).  the  Copeland  Act  (40  U.SC.  I  276c  and  18 
use.  11 874).  and  the  Contract  Work  Hours  and 
Safety  SUndards  Act  (40  U.SC.  ii  327  333), 
regarding  labor  standards  for  federally  assisted 
construction  subagreementa. 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (P.L.  93-234) 
which  requires  recipients  in  a  special  flood  haiard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  110,000  or  more 

11.  Will  comply  with  environmenUl  standards  which 
nay  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
PoUcy  Act  of  1969  (P.L.  91-190)  and  ExecuUve 
Order  (EO)  11514:  (b)  notiAcation  of  vioI»tin< 
facilities  purst^nt  to  EO  11738.  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hasards  in  floodpUins  in  accordance  with  EO 
11988;  (c)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  use  11  1451  el  seq  );  (f) 
conformity  of  Federal  actions  to  Sute  (Clear  Air) 
ImplemenUtion  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  U.S.C.  I 
7401  et  leq.).  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974.  as  amended.  (P.L  93-523).  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973.  as  amended,  (PL. 
93-20S). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  use.  If  1271  et  seq )  rclaUd  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966.  as  amended  (16 
use.  470).  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  use  469a-l  et  seq.) 

14  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (P.L.  S9-544.  as  amended.  7  US.C 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16  Will  comply  with  the  Lead-Based  Paint  Peiaomng 
Prevention  Act  (42  U.S.C.  II  4801  et  eeq)  which 
prohibits  t&c  use  ef  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
•tnictures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requiremenUof  all 
other  Federal  laws,  executive  erders,  regulations 
and  policies  governing  this  program 
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U.S.  Department  of  the  Interior 
Certification  Regarding  Lobbying 


This  certifJctUon  is  required  by  Section  1352,  title  31.  US  Code,  entitled  "LimiuUon  on  use  of 
•.ppropriated  funds  to  influence  certain  Federal  contracting  and  financial  transactions  " 

(BEFORE  COMPLETING  CERTIFICATION.  READ  INSTRUCTIONS  ON  REVERSE) 
Certification  for  Contracu,  GranU.  Loans,  and  Cooperative  AfrecmeBto 


'ne  underaicned  ctrtiflea,  to  the  boat  of  hia  or  her  knowledge  and  belief,  that: 


.11 


No  Federal  appropriated  funds  have  been  paid  or  will  be  paid,  by  or  on  behalf  of  the  undersigned,  to 
any  person  for  influencing  or  attempting  to  influence  an  ofTicer  or  employee  of  any  agency,  a  Member 
oi  Congsesa,  and  officer  or  employee  of  Congress,  or  an  employee  of  a  Member  of  Congress  in 
connection  with  the  awarding  of  any  Federal  contract,  the  making  of  any  Federal  grant,  the  making  of 
any  Federal  loan,  the  enuring  into  of  any  cooperative  agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any  Federal  contract,  grant,  loaiv  or  cooperative  agreement. 

(2)  If  any  funds  other  than  reoeral  appropriated  funds  have  been  paid  or  will  be  paid  to  any  person  for 
influencing  or  attempting  to  influence  an  ofTieer  or  employee  of  any  agency,  a  Member  of  Congress,  an 
officer  or  employee  of  Congress,  or  an  employee  of  a  Member  of  Congress  in  connection  with  this 
Federal  contract,  grant,  loan,  or  cooperative  agreement,  the  undersigned  shall  complete  and  submit 
Standard  Form-LLL.  "Disclosure  Form  to  Report  Lobbying,"  in  accordance  with  its  instructions. 

(3)  The  undersigned  shall  require  that  the  language  of  this  certification  be  included  in  the  award 
doeumenu  for  all  subawards  at  all  tiers  (including  subcontracU.  subgrants,  and  contracu  under 

ru.  loans,  and  cooperative  agreements)  and  that  all  subrecipienU  shall  certify  accordingly, 
certification  is  a  maUrial  represenUtion  of  fact  upon  which  reliance  was  placed  when  this 
transaction  was  made  or  enured  into.  Submission  of  this  certification  is  a  prerequisiU  for  making  or 
enuring  inu  this  transaction  imposed  by  Section  1352,  title  31.  U.S.  Code.  Any  person  who  fails  U  file 
the  required  certification  shall  be  subject  u  a  civil  penalty  of  not  less  than  110,000  and  not  more  than 
1100,000  for  each  such  failure. 


Signature. 


OaU 
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Instructions  for  Certification 


This  certification  and  a  disclosure  form  should  be  Tiled  by  each  person  as  required,  with  each 
submission  that  initiates  agency  consideration  of  such  person  for:  (1)  award  of  a  Federal  contract, 
grant,  or  cooperative  agreement  exceeding  $100,000  or  (2)  an  award  of  ft  Federal  loan  or  « 
commitment  providing  for  the  United  States  to  insure  or  guarantee  a  loan  exceeding  1150.000. 

This  certification  and  a  disclosure  form  should  be  filed  by  each  person  as  required,  upon  receipt  by 
such  person  of  (I)  a  Federal  contract,  grant,  or  cooperative  agreement  exceeding  $100,000;  or  (2)  a 
Federal  loan  or  a  commitment  providing  for  the  United  Sutes  to  insure  or  guarantee  a  loan 
exceeding  $150,000,  unless  such  person  previously  filed  a  certification,  and  a  disclosure  form,  if 
required,  at  the  time  agency  consideration  was  initiated. 

Any  person  who  requests  or  receives  from  a  person  referred  to  in  paragra{^t  (1)  and  (2)  above:  (11 
a  subcontract  exceeding  $100,000  at  any  tier  under  a  Federal  contract)  (2)  •  aubgrant.  CM\tract.  or 
subcontract  exceeding  $100,000  at  any  tier  under  a  Federal  grant,  (3)  a  contract  or  aubcontract 
exceeding  $100,000  at  any  tier  under  a  Federal  loan  exceeding  $1^,000;  or.  (4)  a  contract  or 
subcontr*'ct  exceeding  $100,000  at  any  tier  tmder  a  Federal  cooperative  agreement,  shal'  *''•  m 
certification,  and  a  disclosure  form,  as  required,  to  the  next  tier  above. 

All  disclosure  forms,  but  not  certifications,  ahall  be  forwarded  from  tier  to  tier  until  received  by 
the  person  referred  to  in  paragraphs  (1)  or  (2)  above  That  person  shall  forward  all  disclosure  forma 
to  the  appropriate  Bureau/OfTice  within  the  Department  of  the  Interior. 

Any  certification  or  disclosure  form  filed  under  pftragraph  (4)  above  shall  be  treated  as  a  material 
representation  of  fact  upon  which  all  receiving  tiers  shall  rely  All  liability  arising  from  an 
erroneous  represenution  shall  be  borne  solely  by  the  tier  filing  that  representation  and  shall  not 
be  shared  by  any  tier  to  which  the  erroneous  representation  is  forwarded.  Submitting  an  erroneous 
certification  or  disclosure  constitutes  a  failure  to  file  the  required  certification  or  disclosure, 
respectively.  If  a  person  fails  to  file  a  required  certification  or  disclosure,  the  United  States  may 
pursue  all  available  remedies,  including  those  authorized  by  Section  1352,  title  31.  U.S.  Code. 


U.S.  D«partm«itof  the  Interior 

Certification  Regarding 
Drug-Free  Workplace  Requirement* 


Thiacartification  ia  raquCM  by  Uw  rafutuwu  implentotinf  Um  druc-frtt  irorkpUc*  raquirtmtnta  for  F*d*r«l  grant  nctpiratt  under  tha  Dr^- 
fVw  WMtyhtaArtrfl»M(OCFR  Part  11  Subpart  DKAcopy  of  tlwrttukUooiaavailabto  from  UMiwaingolBca. 


mtromz  coMPLrriNC  CEKimc  ation.  ee  ao  instk  venom  on  re  vzrse) 

Atoraata  L  (OcaatM*  Otfaar  Than  ladividiiab) 


(a> 


it  wiQ  or  eaotiiHia  ta  provida  a  druf-fraa  workplaca  bjr 
a  atataaant  aotiiying  aiaplo7«o8  that  tha  unlawful  naaufactun,  diatribotioa,  ^i«[«*»««i«f  pooaaoaioa.  or  (»•  of  a  contnUad 
ia  ivah&itad  ia  tha  grantaa't  workplaca  and  apaciiyiaf  tha  actiona  that  wiU  ba  takaa  afainat  aaplofaaa  for  violatioa  of  tucb  pro- 


ft)  BataUiifaiafaaoacaiagdnic-ftaaawaraaaaaprografli to iaIbraiamploTaoa about- 
(1)  TIm  diaagan  of  dnif  ahuaa  ia  tha  worfcplaca: 
CS)  Tlw  graataa^  policy  of  maiotaiaing  a  dhig-f^  workplaea: 

O)  Aaf  awailabla dnigooaaaahng.  rahabilitatioa. and  anployaa  aaaiitinra  programa; and 
A  Thi  panattiw that  maj  hi  imrniirt  npnn  imrlnjin  fnr  linif  ihiitt  "inliTinni  nrnimin  in  thi  irnr^plira. 

te)  Making ttafaqairemattthataachamployaa to baaagagadia tha pofferBuaeaofthagraat^givaBaeapyafthaaatafBaetraquiradbf 

paragraph  (at 

M)  Watiiy  iag  tha  am^oyaa  ia  tha  atatamaat  raqmrad  by  paragraph  (a)  that,  aa  a  cenditioa  of  aaptoyaat  andar  tha  grant,  tha  aayloyaa 

•01. 

(1)  Ahidabytbttaraaoftha.tutamanuand 

<>)WotifythaatBpleyariawTitagofhiaorhorcoai>ictioafcratriolatioaofacrininaldr^igatatBtooccanriaginthawerkpUM 

than  fi«a  caiaadar  dayi  aftar  aoch  covrictieB: 

(a)  Watifyiagthaagancyiawritiag.withiataBfalandarday»afUrracaiTingaotkaaadar  aubparagraphCdXDfroaaaaaiploroaerothar- 
wiaa  taeaiviag  actaal  aotka  of  cuch  eoerictioa.  Cmployara  of  eoavietad  amployaaa  rnuit  pcvrida  ootiea.  Jnrfading  poaitioa  tHla,  to  avaty 
grant  oAeor  OB  vhoaajraat  activity  tha  eoavictad  aaiployaa  waa  working,  oalaa  tha  Fadaral  agancy  haa  daaigaatad  a  caatral  pouK  for  tha 
laeaiptofoachaecicoa.  Notica  ahaUiacludathaidaetifleatioaBambar<a)ofoa^affKtadgraflit; 

(ft  TUdi^aaaaf  tha  fBUawiag  actioaa,  withia  M  calaodar  dajaof  raoaiviag  aotica  ondar  aahparagraph  (dX3>,  with  raapaet  ta  any  oaployoa 
«ha  ia  ao  eoerietad - 

(1)  Takii«  appropriata  parMBaal  actioD  againat  Boch  an  ompfeyaa,  op  to  and  including  taraiaatiea.  coaaiataet  with  tha  raqoaiMMSta 
•f  tha  Rahabilitatioa  Act  of  197S,  aa  amaadad;  or 

(2)  Raqaihi«8aehaa>ployaotopaitidpat«  aatii^ketorlly  ia  a  drug  abuaa  aaaistaaca  or  rthabiliutioa  program  appravad  Car  aoch  pur- 
poaaa  by  a  FadaraL  Stata.  or  local  boalth.  la  w  aafbreamaat,  or  othar  approprUU  agaacy; 

(p  IJalTM^a  fPtil faith  rfhrt tn  mntiimr  tit  »-■■»*«'««  ^■«f-*—«  »M*fi«>«  tkm>.^  iiiiUi.iit.rtiii.  «f f»««g>«|ih.  <«i  al ul idv  i«i— a 


" 


piafidaibalaw  tha  «ita(a)fcr  tha  pailbr»anca  of  wart  daaaiacennaftton  with  tha  apacificgraafc 
eeoaty .  auta,  ap  eada) 


if  than  ara  workplaeao  on  fUa  that  ai*  B0t  idastiiM  hara. 


MltM 
May  UN 


53386 


Federal  Register  /  Vol.  58.  No.  197  /  Thursday,  October  14.  1993  /  Notices 


Instruetioiu  for  Certification 


1.  By  ■!■■«  »m^»  ri%— '**"*!  thia  ■pplication  or  frtnt  ■frMOitnt.  tb*  grmatM  ia  providini  th*  Ctrtification  JUfwdiag  Dnif  FrM  Worfcplcca 
Saquirtoantt. 

2.  ThiM  eertifiatiaB  ■  ■  material  rtprMtBUtioo  of  fact  upon  which  reHaact  ia  placed  when  tha  tf  tncy  awarda  tha  graat.  If  it  ia  latar  da«armiaai 
th«t  the  traiOM  kaowmgly  nndarad  a  falaa  ctrtificatioo,  or  otharwiaa  violataa  tha  r*<]uir*m«nu  of  tha  Dru(Fra«  Workplace  Act.  the  afeacy,  ia 
f^tMnr^  m  aay  etter  reeaediea  available  to  the  Federal  Government,  may  tahe  actios  authoriied  viader  the  Drug-Free  Workplace  Act. 

3.  P^w  graateeaelber than  iodividuala.  AhemaU  I  applies. 

4.  For  graaaaea  wto  are  iadividnala.  AHereau  n  applies. 


S.  WarkylMoe  mder  graota.  Ibr  graateea  other  than  iadividuak.  naed  not  be  identifled  on  tha  eertilleatioa.  If  kavwa,  thay  asay  be  identilUd  ia 
thegrastap^licatiaa.  IfthegraataedoeaDOtideBti^  the  workplacaa  at  the  time  of  application,  or  upon  award,  ifthareiaaoapj^licatloa.  the  gra»- 
taamoR  keep  the  dcntityeftheworkplace<8)oaflla  is  iU  office  and  make  the  informatioB  available  for  Federal  iaapaetioa.  FaifavataidentiiyaB 
kaewn  wwicplacoafaaatitataa  a  violatioa  of  the  grantee's  drug-free  workplace  reqoirementa. 


f.  Workpiaee  idealttcationa  moat  include  tha  actual  addreaa  of  boildiagi  (or  parte  of  boildinga)  or  other  aitaa  where  work  onder  the  grant  takaa 
place.  Catacarical  daecriptiooa  may  be  uaed  (e.g.,  all  vehidee  of  a  maaa  traaatt  authority  or  Suu  highway  department  while  in  operation.  Stats 
T— p»i»y—  m  each  local  oaeoiploymeot  office,  performer*  ia  eoacart  halla  or  radio  atudioal. 

7  If  t|,,-^|,fc|.iyifawrtifM*a  tha  «g«i>fyehaagee  during  the  performaace  of  the  fraat.  the  fraateaahaUiaferm  the  agency  of  the  c^ 
prenoiaty  ideotifWd  the  workplacee  in  queetiOB  (aee  paragraph  Ave). 

9.  TV-'*^—  rff.— ii.  t««  WanpwMwmaHt  Snepenajnn  and  Debarmeat  common  role  and  Droa-fiaa  Workplace  cotanwn  rale  apply  ta  thia  car- 
^^f^^»^«^.  Gfaataea'aaaatiottia  called,  ia  particular,  to  the  feUowiagdafiaitioaa  from  theaaralac 

aaaas  a  eoatiolled  Bubetaaca  ia  S^adolea  I  throogh  V  of  the  Controlled  Stthstaaeea  Act  (SI  UJ.C.  IIS)  and  aa  far 
by  recnlatioB  (21 CFR  130S.n  through  lSOt.lS); 

I  a  finding  rfgoih  (iaeladiag  a  plea  of  aob  eoataadare)  or  impoaitioo  of  aoataaca.  or  both,  by  aay  judicial  body  chargaa 
iity  t»dotarmiaa  vioUtioaa  of  tha  Federal  ar  Suta  chmiaal  drug  Aatolaa; 

Xrimina]  dri^  sutou*  meaaa  a  Federal  or  aoe-Fedaral  crimiaal  autou  iavohfiag  the  BBaaoltMtaro,  distribotiaa.  dispeaaiBg.  oaa.  or  paa- 
aaaaiaa  of  axqr  coatrollad  auhataace; 

,  I  the  employee  ofagraatae  directly  engaged  la  the  perfcrmaaeaofwork  under  a  graat.  iaehidiBga>aD'difaeltharie» 

_  ;(ii)«a-iaairect  charge*  eatployeaaualeaa  their  iotpact  or  iavehremeatiaiaaigBiflcaatta  tha  paifcrmaaoa  of  tha  graat;  aad(iii) 

taayorary  penoaael  aad  eoasuHaaU  who  ar*  directly  aagagad  ia  tha  performaace  of  work  oader  tha  graat  and  wha  are  oe  tha  graataaOi 

pnyiaO.  TVi*  defiaitioB  daae  aat  iaeluda  wertMn  not  OB  tl»  HF»^  rftt*  •»«««*  <M-.  »'»»«»«^'^ 

;  csMukaata  or  iBdepeadent  coatraetar*  aot  oa  the  graateea  payroll;  ar  amployaaa  of  aubradpiaau  or  aoheoBtraetor*  la « 
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DEPARTMENT  OF  EDUCATION 

DEPARTMENT  OF  LABOR 

Cooperative  Demonstration— Schod- 
to-Work  Opportunltlee  Implementation 
Grants 

AGENCIES:  Department  of  Education  and 
Depaitment  of  Labor. 
ACnON:  Notice  of  proposed  priority  and 
proposed  selection  criteria  tor  fiscal 
year  1994. 

SUMMARY:  Tbe  Secretaries  of  Education 
and  Labor  propose  an  absolute  priority 
for  awards  to  be  made  in  fiscal  year 
1994  to  enable  States  to  implement 
plans  for  statewide  School-to-Work 
Opportunities  systems.  Tbese  systems 
would  offer  young  Americans  access  to 
education  and  training  programs 
designed  to  prepare  tbem  for  a  first  job 
in  bigh-skill.  bigb-wage  careers,  and  to 
increase  tbeir  opportunities  for  further 
education.  Tbe  Secretaries  also  propose 
selection  criteria  that  will  be  applied  in 
evaluating  appbcations  submitted  for 
this  competition. 

DATES:  Comments  must  be  received  on 
or  before  November  15. 1993. 
ADDRESSES:  Comments  should  be 
addressed  to  Marian  Banfield.  U.S. 
Departmeht  of  Education.  400  Maryland 
Avenue,  SW.,  room  4512.  Switzer 
Building,  Washington,  DC  20202-7327. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marian  Banfield,  U.S.  Department  of 
Education.  Telephone:  (202)  205-6838. 
Or  Janet  Moore,  U.S.  Department  of 
Ubor.  Telephone  (202)  21*-5281. 
Individuals  who  use  a 
telecommunications  device  for  tbe  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Departments  of  Education  and 
Labor  have  entered  into  a  partnership  to 
establish  a  national  framework  within 
which  all  States  can  create  statewide 
School-to-Work  Opportunities  systems. 
Tbese  systems  will  help  our  youth 
acquire  the  knowledge,  skills,  abilities, 
and  labor  market  information  they  need 
to  make  a  smooth  and  effective 
transition  from  school  to  career-oriented 
work  or  to  further  education  or  training. 

Currently,  three-fourths  of  America's 
high  school  students  enter  the 
workforce  without  baccalaureate 
degrees.  Many  of  them  do  not  possess 
the  basic  academic  and  entry-level 
occupational  skills  necessary  to  succeed 
in  the  changing  workplace. 


Unemployment  among  American  youth 
is  intoler^ly  high,  and  earnings  of  high 
school  graduates  have  been  falling 
relative  to  those  with  mare  education.  In 
addition,  the  American  workplace  is 
changing  in  response  to  heightened 
international  competition  and  new 
technologies,  and  these  forces,  which 
are  ultimately  beneficial  to  the  Nation, 
are  shrinking  the  demand  for  and 
undermining  the  earning  power  of 
unskilled  labor.  Tbe  School-to-Work 
Opportunities  initiative  is  the  result  of 
a  broad-based  and  growing  interest  in 
creating  a  school-to-work  transition 
system  in  which  young  Americans 
cnoose  and  navigate  a  path  to 
productive  and  progressively  more 
rewarding  roles  in  tne  woikplace. 

Under  the  School-to-Work 
Opportimities  initiative  and  the  fiscal 
year  1994  Cooperative  Demonstration 
Program  competition.  Federal  funds  will 
be  used  as  "venture  capital"  to 
stimulate  State  and  local  creativity  in 
establishing  statewide  School-to-Work 
Opportunities  systems.  To  achieve  this 
systemic  reform.  States  may  choose  to 
build  on  and  enrich  current  promising 
programs  such  as  tech-prep  education, 
career  academies,  school-to- 
apprenticeship,  cooperative  education, 
youth  apprenticeship,  and  business- 
education  compacts,  that  can  be 
developed  into  programs  under  a 
School-to-Work  Opportunities  system. 
Through  the  formation  of  local 
education  and  training  systems  among 
secondary  and  postsecondary 
educational  institutions,  private  and 
public  employers,  labor  organizations, 
government,  community  groups, 
parents,  and  other  key  groups, 
communities  will  take  ownership  and 
responsibility  for  giving  American 
youth  access  to  skills  and  employment 
opportunities  that  will  launch  them  on 
paths  leading  to  high-skill,  high-wage 
careers.  Together,  States  and  localities 
will  take  the  lead  in  determining  goals 
and  priorities,  developing  new 
strategies,  and  measuring  progress. 

The  Federal  role  in  the  School-to- 
Work  Opportunities  initiative  is 
important,  but  limited  to  the 
establishment  of  broad  national  criteria 
and  a  homework  within  which  States 
create  School-to-Work  Opportunities 
systems.  The  Federal  role  is  to  (a)  invest 
in  State  and  local  initiatives  by 
providing  seed  capital:  (b)  help  States 
and  localities  learn  from  each  other  and 
from  the  experience  of  our  international 
competitors;  and  (c)  build  a  knowledge 
base  of  effiactive  school-to-work  models. 

Grant  Program  Schedule 

The  School-to-Work  Opportunities 
initiative  will  proceed  on  two  funding 


tracks — (1)  during  fiscal  year  1994,  the 
initiative  will  be  funded  under  current 
legislative  authority  in  the  Job  Training 
Partnership  Act  and  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act  (Perkins  Act);  and  (2)  for 
fiscal  years  1995  through  2002.  the 
Departments  plan  to  fiuid  the  initiative 
under  the  proposed  "School-to-Work 
Opportunities  Act  of  1993,"  which  was 
introduced  in  Congress  August  5, 1993 
as  H.R.  2884  and  S.1361.  The  funds  will 
be  made  available  through  a  grants 
program.  The  Department  of  Education 
and  the  £}epartment  of  Labor  will  jointly 
design  and  provide  for  the 
administration  of  the  grants  program, 
that  consists  in  a  large  part  of— 

(a)  Development  Grants,  awarded  to 
each  State  for  developing  a  statewide 
School-to-Work  Opportunities  plan;  and 

(b)  Implementation  Grants,  as 
proposed  in  this  notice,  awarded 
competitively  to  States  that  can 
demonstrate  substantial  ability  to  begin 
full-scale  operations  and  implement  the 
statewide  plan. 

The  efforts  that  take  place  under  both 
current  authority  and  the  proposed 
legislation  are  buih  on  a  pnased-in 
approach  that  allows  States  to  "come  on 
line"  at  different  points  in  time. 
dei>ending  on  each  State's  readiness  to 
undertake  broad-scale  change  and  on 
the  availability  of  funds.  Development 
Grants  financed  from  funds  requested 
by  the  Department  of  Labor  under  the 
Job  Training  Partnership  Act  will  be 
awarded  to  States  from  October  to 
December  1993  to  permit  them  to  begin 
or  enhance  planning  and  developmental 
efforts  to  create  comprehensive 
statewide  School-to-Work  Opportunities 
systems. 

Each  Development  Grant  discussed 
above  v^ll  be  awarded  for  a  nine-month 
period.  The  Secretaries  may  make 
additional  Development  Grants 
available  subsequent  to  that  period  to 
States  that  do  not  receive  an 
Implementation  Grant,  if  those  States 
can  demonstrate  substantial  progress 
towards  developing  a  comprehensive 
statewide  School-to-Work  Opportunities 
plan  and  if  those  States  can  demonstrate 
that  Federal  funds  will  be  used 
effectively. 

Implementation  Grants  Competition 

In  this  notice,  the  Secretaries  propose 
to  reserve  funds  appropriated  under  the 
Perkins  Act  only  for  grants  to  States  to 
implement  statewide  School-to-Work 
Opportimities  systems  based  on  State 
plans.  The  Secretaries  propose  selection 
criteria  to  be  applied  in  evaluating 
applications  submitted  under  the  fiscal 
year  1994  Cooperative  Demonstration 
Program.  The  Secretaries  propose  to 


limit  eligibility  for  implementation 
grants  to  States  because  the  Secretaries 
have  concluded  that  the  purposes  of  34 
CFR  426.4(b)(2)  for  this  competition  can 
best  be  achieved  by  awarding  grants 
only  to  State  level  applicants. 
Implementation  Grants  will  be  funded 
for  up  to  a  five-year  period. 

;  Under  this  proposed  priority,  grantees 
would  be  required  to  fund  local 
ptirtnerships  in  carrying  out  activities 
under  the  School-to-Work  Opportunities 
program.  The  Secretaries  intend 
grantees  to  fund  local  partnerships  by 
any  means  authorized  by  applicable 
Federal  law,  as  appropriate.  Although 
under  currently  applicable  Federal  law 
grantees  are  not  authorized  to  support 
pertnerships  by  means  of  subgrants  of 
Federal  funds  awarded  under  this 
competition,  the  Secretaries  anticipate 
that  with  the  enactment  of  the  fiscal 
year  1994  appropriation  for  the 
Cooperative  Demonstration  Program, 
grantees  will  be  authorized  to  award 
subgrants  to  partnerships. 

The  Secretaries  will  announce  the 
final  absolute  priority  and  the  final 
selection  criteria  for  this  competition,  as 
well  as  whether  or  not  grantees  will  be 
authorized  to  fund  local  partnerships  by 
means  of  subgrants,  in  a  notice  in  the 
Federal  Register.  The  final  priority  and 
the  final  selection  criteria  will  be 
determined  by  responses  to  this  notice 
and  other  considerations  of  the 
Departments.  The  pubUcation  of  this 
proposed  priority  does  not  preclude  the 
Secretaries  from  proposing  additional 
priorities,  nor  does  it  limit  the  Secretary 
of  Education  to  funding  only  under  this 
priority,  subject  to  applicable 
rulemaking  requirements. 

Note:  This  notice  of  proposed  priority  and 
proposed  selection  criteria  does  not  solicit 
applications.  A  notice  Inviting  applications 
under  this  competition  will  be  published  In 
the  Federal  Registar  concuirent  with,  or 
following,  publication  of  the  notice  of  final 
priority  and  final  selection  criteria. 

Definitions 

As  used  in  this  notice'— 
"Elements  of  an  industry  means, 
with  respect  to  a  particular  industry  that 
a  student  is  preparing  to  enter,  such 
elements  as  planning,  management, 
finances,  technical  and  production 
skills,  underlying  principles  of 
technology,  labor  and  community 
issues,  health  and  safety,  and 
environmental  issues  related  to  that 
industry: 

"All  students"  means  students  from 
the  broad  range  of  backgrounds  and 
circumstances,  including  disadvantaged 
students,  students  of  diverse  racial, 
ethnic,  and  cultiual  backgrounds, 
students  with  disabilities,  students  with 


limited  English  proficiency,  and 
academically  talented  students; 

"Career  majof'  means  a  coherent 
sequence  of  courses  or  field  of  study 
that  prepares  a  student  for  a  first  job  and 
that— 

(a)  Integrates  occupational  and 
academic  learning,  integrates  work- 
based  and  school-based  learning,  and 
establishes  linkages  between  secondary 
and  pustsecondary  education: 

(b)  Prepares  the  student  for 
employment  in  broad  occupational 
clusters  or  industry  sectors: 

(c)  Typically  includes  at  least  two 
years  of  secondeuy  school  and  one  or 
two  years  of  postsecondary  education: 

(dj  Results  in  the  award  of  a  high 
school  diploma,  a  certificate  or  diploma 
recognizing  successful  completion  of 
one  or  two  years  of  postsecondary 
education  (if  appropriate),  and  a  skill 
certificate;  and 

(e)  May  lead  to  further  training,  such 
as  entry  into  a  registered  apprenticeship 
program; 

"Partnership"  means  a  local  entity 
that  is  responsible  for  local  School-to- 
Work  Opportimities  programs  and  that 
consists  of  employers,  public  secondary 
and  postsecondary  educational 
institutions  or  agencies,  and  labor 
organizations  or  employee 
representatives  as  defined  in  section 
403(c)(1)(B)  of  the  Goals  2000:  Educate 
America  Act,  and  may  include  other 
entities,  such  as  non-profit  or 
community-based  organizations, 
rehabilitation  agencies  and 
organizations,  registered  apprenticeship 
agencies,  local  vocational  education 
entities,  local  government  agencies, 
parent  organizations  and  teacher 
organizations,  private  industry  councils 
established  under  the  Job  Training 
Partnership  Act,  and  Federally 
recognized  Indian  tribes  and  Alaska 
Native  villages; 

"Skill  certificate"  means  a  portable, 
industry-recognized  credential  issued 
by  a  School-to-Work  Opportimities 
program  under  an  approved  plan,  that 
certifies  that  a  student  has  mastered 
skills  at  levels  that  are  at  least  as 
challenging  as  skill  standards 
envisioned  in  the  proposed  Goals  2000: 
Educate  America  Act,  except  that  until 
such  skill  standards  are  developed 
under  the  Act,  the  term  "skill 
certificate"  means  a  credential  issued 
tmder  a  process  described  in  a  State's 
approved  plan;  and 

"Workplace  mentoi''  means  an 
employee  at  the  woiicplace  who 
possesses  the  skills  to  be  mastered  by  a 
student,  and  who  instructs  the  student, 
critiques  the  student's  performance, 
challenges  the  student  to  perform  well. 


and  worics  in  consultation  with 
classroom  teachers  and  the  employer. 

Priority 

Implementation  of  Comprehensive 
Statewide  School-to-Work  Opportunities 
Plans 

Under  34  CFR  75.105(c)(3),  the 
Secretaries  of  the  Departments  of 
Education  and  Labor  propose  to  give  an 
absolute  preference  to  applications 
that— 

(a)  Are  submitted  by  States;  and 

(b)  Propose  to  implement  statewide 
School-to-Work  Opportunities  plans 
that  are  included  in  the  applications 
and  that — 

(1)  Designate  the  geographical  areas  to 
be  served  by  partnerships,  which  shall, 
to  the  extent  feasible,  reflect  local  labor 
market  areas; 

(2)  Describe  the  procedure  by  which 
the  Governor;  the  chief  State  school 
officer;  the  State  agency  officials 
responsible  for  job  training  and 
employment,  economic  development 
and  postsecondary  education;  and  other 
appropriate  officials,  will  collaborate  in 
the  implementation  of  the  State  School- 
to-Work  Opportunities  system; 

(3)  Descrioe  the  procedure  for 
obtaining  the  active  and  continued 
involvement  in  the  statewide  School-to- 
Work  Opportunities  system  of 
employers  and  other  interested  parties 
such  as  locally  elected  officials, 
secondary  and  postsecondary 
educational  institutions  or  agencies, 
business  associations,  employees,  labor 
organizations  or  associations  thereof, 
teachers,  students,  parents,  commimity- 
based  organizations,  rehabilitation 
agencies  and  organizations,  registered 
apprenticeship  agencies,  and  local 
vocational  educational  agencies: 

(4)  Describe  how  the  State's  School- 
to-Work  Opportimities  system  will 
coordinate  the  use  of  education  and 
training  funds  from  State  and  private 
sources  with  funds  available  from  such 
related  Federal  programs  as  the  Adult 
Education  Act  (20  U.S.C.  1201  et  seq.), 
the  Carl  D.  Perkins  Vocational  and 
Applied  Technology  Education  Act  (20 
U.S.C.  2301  et  seqT,  the  Elementary  and 
Secondary  Education  Act  of  1965  (20 
U.S.C.  2701  et  seq.).  the  Family  Support 
Act  of  1988  (42  U.S.C  602  note,  606 
note),  the  proposed  Goals  2000:  Educate 
America  Act,  the  Individuals  with 
Disabilities  Education  Act  (20  U.S.C 
1400  et  seq.),  the  Job  Training 
Partnership  Act  (29  U.S.C.  1501  ei  seq.), 
the  National  Apprenticeship  Act  (29 
use.  50  et  seq).  and  the  Rehabilitation 
Act  of  1973  (29  U.S.C  701  et  sea.); 

(5)  Describe  the  resources,  including 
private  sector  resources,  the  State 
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intends  to  employ  In  maintaining  the 
State's  School-to-Work  Opportunities 
system  when  Federal  School-to-Worlt 
cSpportunities  funds  are  no  longer 
available; 

(6)  Describe  how  the  State  will  ensure 
opportunities  for  all  students  to 
participate  in  School-to-Work 
Opportunities  programs; 

(7)  Describe  how  the  State  will  ensure 
opportunities  for  young  women  to 
participate  in  School-to-Work 
Opportimities  programs  in  a  manner 
that  leads  to  employment  in  high- 
performance,  high-paying  Jobs, 
including  jobs  In  which  women 
traditionally  have  been  under- 
represented; 

(8)  Describe  how  the  State  will  ensure 
opportunities  for  low  achieving 
students,  students  with  disabilities,  and 
former  students  who  have  dropped  out 
of  school  to  participate  in  School-to- 
Work  Opportunities  programs: 

(9)  Describe  the  State's  process  for 
assessing  the  skills  and  knowledge 
required  in  career  majors,  and  awarding 
skill  certificates  that  take  into  account 
the  work  of  the  proposed  National  Skill 
Standards  Board  and  the  criteria 
established  under  the  proposed  Goals 
2000:  Educate  America  Act; 

(10)  Describe  the  performance 
standards  that  the  State  intends  to  meet; 

(11)  Designate  a  fiscal  agent  to  receive 
and  be  accountable  for  School-to-Work 
Opportunities  funds  awarded  under  the 
program:  and 

(12)  Describe  how  the  State  will 
stimulate  and  support  local  Sdiool-to- 
Work  Opportunities  programs  that  meet 
the  requirements  of  this  notice  and  how 
the  State's  system  will  be  expanded  over 
time  to  cover  all  geographic  areas  in  the 
State. 

General  Program  Requirements 

A  School-to-Work  Opportunities 
program  under  this  proposed  priority 
must  include  the  following  common 
features  and  basic  program  components: 

(a)  The  basis  of  the  School-to-Work 
Opportunities  system  is — 

(1)  The  integration  of  work-baaed 
learning  and  school-based  learning; 

(2)  The  integration  of  occupational 
and  academic  learning;  and 

(3)  The  linking  of  secondary  and 
postsecondary  education. 

(b)  School-to-Work  Opportunities 
programs  will  result  in  students 
attaining — 

(1)  A  high  school  diploma; 

(2)  A  certificate  or  diploma 
recognizing  successful  completion  of 
one  or  two  years  of  postsecondary 
education,  if  appropriate;  and 

(3)  A  skill  certificate. 


(c)  School-to-Work  Opportunities 
programs  must  incorporate  three  basic 
proflvm  components: 

(1)  Work-Based  Learning,  that 
includes — 

•  A  planned  program  of  job  training 
and  experiences,  including  skills  to  be 
mastered  at  progressively  higher  levels, 
that  are  relevant  to  a  student's  career 
major  and  lead  to  the  award  of  a  skill 
certificate; 

•  Paid  worii  experience; 

•  Workplace  mentorins; 

•  Instruction  in  general  workplace 
competencies;  and 

•  Broad  instruction  in  a  variety  of 
elements  of  an  industry. 

•  (2)  School-Based  Learning,  that 
includes — 

•  Career  exploration  and  counseling 
in  order  to  help  students  who  may  be 
interested  to  identify,  and  select  or 
reconsider,  their  interests,  goals,  and 
career  majors; 

•  Initial  selection  by  interested 
students  of  a  career  major  not  later  than 
the  beginning  of  the  11th  grade; 

•  A  program  of  study  designed  to 
meet  the  same  challenging  academic 
standards  developed  by  States  for  all 
students  such  as  those  envisioned  in  the 
proposed  Goals  2000:  Educate  America 
Act,  and  to  meet  the  requirements 
necessary  for  a  student  to  earn  a  skill 
certificate;  and 

•  Regularly  scheduled  evaluations  to 
identify  academic  strengths  and 
weaknesses  of  students  and  the  need  for 
additional  learning  opportunities  to 
master  core  academic  skills. 

•  (3)  Connecting  Activities,  that 
include: 

•  Matching  students  with  employers' 
work-based  learning  opportunities; 

•  Serving  as  a  liaison  among  the 
employer,  school,  teacher,  parent,  and 
student; 

•  Providing  technical  assistance  and 
services  to  employers  and  others  in 
designing  work-based  learning 
components  and  counseling  and  case 
management  services,  and  in  training 
teachers,  workplace  mentors,  and 
coimselors; 

•  Providing  assistance  to  students 
who  have  completed  the  program  in 
finding  an  appropriate  job,  continuing 
their  education,  or  entering  into  an 
additional  training  program; 

•  Collecting  and  analyzing 
information  regarding  post-program 
outcomes  of  students  who  participate  in 
the  School-to-Work  Opportimities 
program:  and 

•  Linking  youth  development 
activities  under  the  School-to-Woiic 
Opportunities  program  with  emplover 
strategies  for  upgrading  the  skills  of 
their  workers. 


Example*  of  Statewide  Activities 

Funds  awarded  under  this  program 
shall  be  expended  by  the  grantee  only 
for  activities  undertaken  to  implement 
the  State's  School-to-Work 
Opportunities  system,  which  may 
include— 

(a)  Recruiting  and  providing 
assistance  to  employers  to  provide 
work-based  learning  for  students; 

(b)  Conducting  outreach  activities  to 
promote  and  support  collaboration  in 
School-to-Work  Opportunities  programs 
by  biisinesses,  labor  organizations,  and 
other  organizations; 

(c)  Providing  training  for  teachers, 
employers,  workplace  mentors, 
counselors,  and  others; 

(d)  Providing  labor  market 
information  to  local  partnerships  that  it 
useful  in  determining  which  high-skill, 
hieh-wage  occupations  are  in  demand; 

(e)  Designing  or  adapting  model 
curricula  that  can  be  used  to  integrate 
academic  and  vocational  learning, 
school-based  and  work -based  learning, 
and  secondary  and  postsecondary 
education; 

(f)  Designing  or  adapting  model  woik- 
based  learning  programs  and  identifying 
best  practices;  and 

(g)  Conducting  outreach  activities  and 
providing  technical  assistance  to  other 
States  that  are  developing  or 
implementing  School-to-Work 
Opportunities  systems. 

Allocation  of  Fonda  to  Local 
Partnershipa 

A  grantee  under  this  proposed 
priority  must  fund  local  partnerships  in 
carrying  out  activities  imder  the  SciMol* 
to-Work  Opportunities  program, 
according  to  criteria  established  by  the 
grantee,  ifhe  grantee's  funding  sh^ 
total  no  less  man  65  percent  of  the  sums 
awarded  to  it  in  the  first  year,  75 
percent  of  such  sums  in  the  second  year, 
and  85  percent  of  such  sums  in  each 
year  thereafter. 

A  partnership  that  seeks  support  in 
carrying  out  a  local  School-to-Work 
Opportimities  program  shall  submit  an 
appUcation  to  the  recipient  of  the 
Scnool-to-Wori^  Implementation  grant 
that— 

(a)  Describes  how  the  local  program 
would  include  the  basic  School-to-Work 
Opportunities  program  components  and 
otnerwise  meet  the  requirements  of  this 
notice; 

(b)  Sets  forth  measurable  program 
goals  and  outcomes; 

(c)  IDescribes  the  local  strategies  and 
timetables  to  provide  School-to-Work 
Opportimities  program  opportimities  for 
all  students;  and 

(d)  Provides  such  other  information  as 
the  statewide  grantee  may  require. 


Federal  Register  /  Vol.  58.  No.  197  /  Thureday.  October  14.  1993  /  Notices  53391 


Examples  of  Activities  for  Local 
Partnerships 

Funds  under  this  program  that  are 
used  to  support  partnerships  shall  be 
expended  only  for  activities  undertaken 
to  carry  out  School-to-Work  programs  as 
defined  in  this  notice,  and  such 
activities  may  include— 

(a)  Recruiting  and  providing 
assistance  to  employers  to  provide  the 
work-based  learning  components  in  the 
School-to-Work  Opportunities  program; 

(bj  Establishing  consortia  of 
employers  to  support  the  School-to- 
Work  Opportimities  program  and 
provide  access  to  jobs  related  to 
students'  career  majors; 

(c)  Supporting  or  establishing 
intermediaries  to  perform  the 
connecting  activities  described  above  in 
paragraph  (c)(3)  under  General  Program 
Requirements  and  to  provide  assistance 
to  students  in  obtaining  )obs  and  further 
education  and  training: 

(d)  Designing  or  adapting  school 
curricula  that  can  be  used  to  integrate 
Academic  and  vocational  learning, 
school-based  and  work-based  learning, 
and  secondary  and  postsecondary 
education; 

(e)  Providing  training  to  work-based 
and  school-based  staff  on  new  curricula, 
student  assessments,  student  guidance, 
and  feedback  to  the  school  regarding 
student  performance; 

(f)  Establishing  in  schools 
participating  in  a  School-to-Work 
Opportunities  program  a  graduation 
assistance  program  to  assist  at-risk  and 
low-achieving  students  in  graduating 
from  high  school,  enrolling  in 
postsecondary  education  or  training, 
and  Rnding  or  advancing  in  jobs; 

(g)  Conducting  or  obtaining  an  in- 
depth  analysis  of  the  local  labor  market 
and  the  generic  and  specific  skill  needs 
of  employers  to  identify  high-demand, 
hi^-wage  careers  to  target;  . 

(h)  Integrating  work-based  and  school- 
based  learning  into  existing  job  training 
programs  for  youth  who  have  dropped 
out  of  school; 

(i)  Establishing  or  expanding  school- 
to-apprenticeship  programs  in 
cooperation  with  registered 
apprenticeship  agencies  and 
apprenticeship  sponsors;  and 

(j)  Assisting  putidpating  employers, 
including  small-  and  medium-size 
businesses,  to  identify  and  train 
workplace  mentors  and  to  develop 
work-based  learning  components. 

SaiiBguaitU 

The  Secretaries  propose  to  apply  the 
following  safeguartls  to  School-to-Work 
Opportunities  programs  funded  under 
this  proposed  priority: 


(a)  No  student  shall  displace  any 
currently  employed  worker  (including  a 
partial  displacement,  such  as  a 
reduction  in  the  hours  of  non-overtime 
work,  wages,  or  employment  benefits). 

(b)  No  School-to-Work  Opportunities 
program  shall  impair  existing  contracts 
lor  services  or  collective  bargaining 
agreements,  except  that  no  program 
under  this  proposed  priority  that  would 
be  inconsistent  with  the  terms  of  a 
collective  bargaining  agreement  shall  be 
undertaken  without  the  written 
concurrence  of  the  labor  organization 
and  employer  concerned. 

(c)  No  student  shall  be  employed  or 
job  opening  filled — 

(1)  When  any  other  individual  is  on 
temporary  layoff  from  the  participating 
employer,  with  the  clear  possibility  of 
recall,  from  the  same  or  any 
substantially  equivalent  }ob:  or 

(2)  When  the  employer  has  terminated 
the  employment  of  any  regular 
employee  or  otherwise  reduced  its 
workforce  with  the  intention  of  filling 
the  vacancy  so  created  with  a  student. 

(d)  Students  shall  be  provided  with 
adequate  and  safe  equipment  and  a  safe 
and  healthful  workplace  in  confonnify 
with  all  health  and  safety  standards  of 
Federal,  State,  and  local  law. 

(e)  Nothing  in  this  propMssed  priority 
shall  be  construed  so  as  to  modify  or 
affect  any  Federal  or  State  law 
prohibiting  discrimination  on  the  basis 
of  race,  religion,  color,  ethnicity, 
national  origin,  gender,  age,  or 
disability. 

(f)  Fimds  awarded  under  this 
proposed  priority  shall  not  be  expended 
for  wages  of  students. 

(g)  The  grantee  shall  implement  and 
maintain  such  other  safeguards  as  the 
Secretaries  may  deem  appropriate  in 
order  to  ensure  that  School-to-Work 
Opportunities  participants  are  afforded 
adequate  supervision  by  skilled  adult 
workers,  or,  otherwise,  to  further  the 
purposes  of  this  program. 

AppUcants  must  provide  assurances, 
in  the  application,  that  the  foregoing 
safeguards  will  be  implemented  and 
maintained  throughout  all  program 
activities. 

Selection  Criteria  for  Evaluating 
Applications 

Under  the  School-to-Work 
Opportunities  Implementation  Grant 
competition,  the  Secretaries  propose  to 
use  the  following  selection  criteria  in 
evaluating  appUcations.  The  Secretaries 
will  evaluate  applications  using  a  two 
phase  review  process.  In  the  first  phase 
of  the  review  process,  the  Secretaries 
will  use  peer  reviewers  to  evaluate 
appUcations  using  the  proposed 
selection  criteria  and  the  associated 


point  values.  In  the  second  phase, 
review  teams  will  visit  high  ranking 
States  to  gain  further  information  and 
further  assess  State  plans.  The  second 
phase  review  teams  will  use  the  criteria, 
but  not  necessarily  the  associated  point 
values,  in  their  information  gathering 
and  assessment  activities.  Final  funding 
decisions  made  by  the  Secretaries  will 
be  based  on  information  gained  during 
the  site  visits,  the  ranking  of 
appUcations  during  the  first  phase 
review,  and  such  other  factors  as 
geographic  balance  and  diversity  of 
program  approaches. 

(aj  Comprehensive  Statewide  System. 
(25  points)  Is  the  School-to-Work 
Opportunities  plan  described  in  the 
application  likely  to  produce  systemic 
statewide  change  that  wiU  have 
substantial  impact  on  the  preparation  of 
youth  for  a  first  )ob  in  a  high-skiU.  high- 
wage  career  and  in  increasing  their 
opportunities  for  further  education? 
Does  the  plan  provide  information 
reflecting  the  needs  of  each  local  labor 
market  area  in  the  designated 
geographic  areas  of  the  State?  Does  the 
State  propose  a  feasible  plan  for 
expanding  the  system  so  that  students 
in  aU  parts  of  the  State  will  have  an 
opportimity  to  participate  in  School-to- 
Work  Opportunities  programs  within  a 
reasonable  period  of  time?  Is  the  process 
for  assessing  skills  and  issuing  skiU 
certificates  likely  to  lead  to  portable 
credentials  for  students  and  is  the 
process  adequately  bench  marked  to 
high  standards  such  as  those  envisioned 
in  the  proposed  Goals  2000:  Educate 
America  Act?  Has  the  State  described 
State  and  local  performance  standards 
that  should  lead  to  statewide  systemic 
reform  of  secondary  education? 

(b)  Collaboration  and  Involvement  of 
Key  Partners.  (25  points) 

(1)  State  collaboration:  Is  there  a 
vision  for  implementing  a  statewide 
School-to-Work  Opportunities  system 
that  is  shared  by  the  Governor,  the  chief 
State  school  officer;  the  State  agency 
officials  responsible  for  job  training  and 
employment,  economic  development, 
and  postsecondary  education;  and  other 
appropriate  officials?  Does  the  plan 
substantially  demonstrate  sufficient 
commitment  and  specific  involvement 
of  these  partners  in  the  statewide 
implementation?  Are  the  proposed 
activities  appropriate  to  the  partners 
and  likely  to  produce  the  desired 
changes  in  the  way  students  are 
prepared  for  the  future?  Is  there 
evidence  that  the  State  partners  have  the 
capacity  to  support  the  statewide 
implementation? 

(2)  Involvement  by  key  parties:  Does 
the  State  plan  include  an  effective  and 
convincing  strategy  for  obtaining  the 
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active  and  continued  involvement  of 
employers  and  other  interested  parties 
such  as  locally  elected  officials, 
secondary  and  postsecondary 
educational  institutions  ot  agencies, 
business  associations,  employees,  labor 
organizations  or  associations  thereof, 
teachers,  students,  parents,  community- 
based  organizations,  rehabilitation 
agencies  and  organizations,  registered 
apprenticeship  agencies,  and  local 
vocational  educational  agencies  in  the 
implementation  of  statewide  systems? 
Does  the  strategy  recognize  the  Interests 
of  the  key  parties  and  utilize  their 
strengths  appropriately? 

(c)  Resources.  (10  points)  Is  the  plan 
for  a  comprehensive  statewide  School- 
to- Work  Opportunities  system 
supported  Dv  resources  adequate  to 
implement  the  plan?  Does  the  plan 
effectively  integrate  State  and  private 
education  and  training  resources  with 
other  Federal  education  and  training 
resources?  b  there  an  effective  long- 
term  plan  for  maintaining  the  School-to- 
Work  Opportunities  system  with 
resources  other  than  Federal  S(iiool-to- 
Work  Opportimities  funds? 

(d)  Student  Paiticipation.  (15  points) 
Does  the  plan  propose  realistic 
strategies  and  pronams  to  ensure  that 
"all  students,    including  young  women, 
minorities,  low-achieving  students, 
students  with  disabilities,  and  former 
students  who  have  dropped  out  have 
the  opportimity  to  participate  in  School- 
to-Work  Opportunities  programs?  Does 
the  strategy  recognize  barriers  to  their 
participation  and  propose  effective  wa3rs 
of  overcomtng  them  so  that  these 
students  are  prepared  for  hidi-ddll, 
high-wage  )obs — including,  for  young 
women  and  minorities,  j<^  in  which 
they  have  traditionally  been  \mder- 
represented? 

(e)  Local  Atwrams.  (15  points)  Does 
the  plan  incliMM  an  effective  strategy  for 
suppcHting  local  School-to-Work 
Opportxmities  programs  that  integrate 
occupational  and  academic  learning, 
integrate  work-based  and  school-based 
learning,  establish  linkages  between 
secondary  and  postsecondary  education, 
include  components  for  work-based 
learning,  school-based  leamine  and 
connecting  activities,  and  result  in  the 
award  of  a  high  school  diploma,  a 
certificate  or  diploma  recognizing 
successful  completion  of  one  or  two 
years  of  postsecondary  education  (if 
appropriate),  and  a  skill  certificate? 
Have  promising  existing  programs  been 
considered  for  adaptation?  VVhat  new 
directions  and  approaches  are  planned 
to  ensure  that  these  programs  meet  the 
proposed  priority?  Does  the  plan  show 
evidence  tnat  local  ScbooI-to-Woxk 


Opportimities  programs  throughout  the 
State,  including  tlKMe  that  have  been 
funded  by  the  Department  of  Education 
or  the  Department  of  Labor,  are  an 
effective  part  of  a  statewide  School-to- 
Work  Opportunities  system? 

(f)  Management  Plan.  (10  points)  Does 
the  entity  nibmitting  the  application  on 
behalf  of  the  State  have  the  capacity  to 
manage  the  implementation  ol  a 
comprehensive  statevnde  School-to- 
Work  Opportunities  system?  Does  the 
State's  management  plan  anticipate 
barriers  to  statewide  implementation 
and  include  a  system  for  addressing 
them  as  they  arise?  Does  the 
management  plan  include  methods  to 
improve  or  redesign  the  implementation 
system  based  on  program  outcomes,  for 
example,  through  an  evaluation  plan? 
How  will  the  State's  performance 
standards  apply  to  local  partnerships 
and  how  will  the  standards  be  used  to 
evaluate  and  improve  their  outcomes? 
Are  key  personnel  under  the  plan 
qualified  to  perform  the  required 
activities,  particularly  to  maintain  the 
essential  partnerships  at  the  State  level 
in  a  manner  sufficient  to  implement  the 
plan?  Will  Federal  fuiKis  under  the 
School-to-Work  Opportimities  Program 
grant  be  used  to  support  partnerships 
that  seek  to  carry  out  local  School-to- 
Work  OppKirtunities  programs? 

GtlierFaclon 

In  addition  to  considering  the  factor 
of  geographic  distribution  authorized 
under  34  C3^  426.25,  prior  to  making 
final  funding  decisions,  the  Secretaries 
also  propose  to  consideor  as  a  bctor  the 
diversity  of  approaches  to  school-to* 
work  opportunities  proposed  by  each 
applicant 

Paperwork  Redvctian  Act  of  1980 

This  proposed  priority  contains 
information  collection  requirements.  As 
required  by  the  Paperwon  Reduction 
Act  of  1980,  the  Departments  of 
Education  and  Labor  will  submit  a  copy 
of  the  proposed  priority  and  proposea 
selection  criteria  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review.  (44  U.S.C  3504(h)) 

This  proposed  priority  and  proposed 
selection  criteria  would  primuily  aflisct 
the  following  types  of  entities  eligible  to 
apply  for  a  grant  under  this  program: 
State  and  local  educational  agencies. 
The  Departments  of  Education  and 
Labor  need  and  will  use  the  information 
solicited  under  the  proposed  priority 
and  proposed  selection  criteria  to  enable 
the  Secretaries  to  determine  which 
applicants  would  most  likely  implement 
successful  comprehensive  School-to- 
Work  Opportunities  systems. 


Annual  pubbc  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average 
100  hours  per  response  for  52  State 
respondents  and  100  hours  per  response 
for  468  local  respondents.  Inchtdli^  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  room  3002.  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention:  Daniel  \.  Cbenok. 

Intergpveramental  heview 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  te 
to  foster  an  tntergovemmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Departments'  specffic 
plans  and  actions  for  this  oompetitkn. 

biritalioii  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  this  prt^Msed  absolute 
priority  and  these  proposed  selection 
criteria. 

All  comments  submitied  in  response 
to  this  iK)tice  will  be  available  for  public 
inq>ection,  during  and  after  the 
comment  period,  in  room  4050,  Switzer 
Bidlding,  330  C  Street.  SW,  Washington. 
DC  between  the  hours  of  8:30  ajn.  and 
4  p.m..  Monday  through  Friday  of  each 
week,  except  Federal  oolidays. 

AppUcable  Program  Regulations:  34 
CFR  part  426.  and  the  Education 
Department  General  Administrative 
Regulations  in  34  CFR  parts  74. 75. 77, 
79.  80,  81,  82,  85,  and  86. 

Program  Aotbaritjn  20  U.S.C  2420a. 
(Catalog  of  Federal  Dooiestic  Asststanca 
Number  84.199-H  Ck)operativs 
Demonstration  Program) 

Dated:  October  5, 1993. 
Richard  W.  Kiley. 
Seaetary  of  Education. 
Kobart  B.  Rsich, 
Secretary  of  L/Jxtr. 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1.  1992 
SUPPLEMENT:  Revised  January  1.  1993 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed 
to  assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 
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These  four  volumes  contain  a  compilation  of  the  "List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 
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Government  Manual 
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As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  besX  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Infomnation"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  a\so  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  Interest  Is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 
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Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE— Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LSA),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE— With  this  subscription  service,  you 

will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 
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•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
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Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 
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The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guid«  for  tibe  User  of  tfie  Federal  Register— 
Code  of  Federal  Regnhtfams  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Fbrm 


Order  processing  mde 

•6173 

I     I  YES,  please  send  me  the  ftJlowing: 


\wniiM 


Charge  your  o/der. 
ITiEtayf 
lb  fiu  your  orders  (2<IZ)-512-2250 


copies  o(  TIM  Ndwtf  IWgMw-WlMl  lltoandHo«-|bUMll.«  VOO  (Mr  copy.  Siodi  Na  069-000-00044-4 


The  total  cost  of  my  oider  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Rfiyment: 

r~l  Check  fttyable  to  the  Superintendent  of  Documents 
d  GPO  Deposit  Account        I    I    I    I    I    I    I    l~l-J 
I    I  VISA  or  MasterCard  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


Q 


I  I  I  I  I  I  I 


(City,  State,  ZIP  Code) 


L 


(Credit  caid  expiniioa  dale) 


Thank  you  for 
your  order! 


(Diytiine  phone  iachiding  area  code) 


(Authorizing  Signatnre) 


9n.  1-93) 


(Purcfaaae  Order  So.) 
May  «c 


YES    NO 


Mail  lb:    New  Orders,  Superintendent  cf  Documents 
pa  Box  371934,  Pittsburgh,  tA  132S0-7954 


2250 


ents 


oujor 
order! 


ItaL  1-93) 


nts 
»S4 


10- 
Vo. 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
MATERIAL  AFFECT  THE  QUALITY  OF  THE 
MICRO-FORM  EDITION.     THIS  REPRODUCTION 
IS  MADE  FROM  THE  BEST  COPY  AVAILABLE. 


Unit 
Gov 
Prin 

SUPgR 
OF  DO 
Wash  I  r 


OFFK  I, 
Penally 


10-15-93 

Vol.  58  No.  198 


VMM 
■  M  ■ 

*   ^^^^^^^   m 

B  M  <■ 

■ 

m  m 

^  m 

■  ^  a 

r'     I        5 


Friday 

October  15, 1993 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


OFFlQlAL  BUSINESS 
Penally  for  private  use,  S300 


****««««*««**»:»:»»:3- D IGI T 

ft   FR         UmSC3-46U    NOV      93 

UMI    SERIALS    ACQUISITIONS 

300   N   2EEB   RO 

PO    BOX    1346 

ANN    ARBOR  MI       48106 


481 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 

U.S.  Government  Printing  Office 

(ISSN  0097-63261 


1( 


ia>15-93 

Vol.  58        No.  198 

PagM  53393-53634 


Friday 

October  15,  1993 


Briefingc  on  How  To  Use  tlie  Faderal  Register 

For  information  on  briefings  in  Washington,  DC,  see 
announcement  on  the  inside  cover  of  this  issue. 


s       a 


n 


Federal  Register  /  Vol.  58.  No.  198  /  Friday.  October  15,  1993 


FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register,  National  Archives  and  Records 
Administration.  Washington.  DC  20408.  under  the  Federal  Register 
Act  (49  Stat.  500.  as  amended,  44  U.S.C  Oi.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Docimients.  U.S.  Government  Printing  Office.  Washington.  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
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THE  FEIWRAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

The  OfTice  of  the  Federal  Register. 

Free  public  brierings  (approximately  3  hours)  to  present: 

1.  The  regulatory  procesA.  with  a  Cocu*  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations.  ^ 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  Introduction  to  the  finding  aids  of  the  FR/CTR  system. 

To  provide  the  public  tvith  access  to  information  necessary  to 
research  Federal  agency  regulatioiu  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations 


WASHINGTON.  DC 
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Pacific  Ocean.  HI,  53427 

Pacific  Ocean  offshore  of  Camp  Pendleton,  CA.  53426 

Environmental  Protection  Ager>cy  | 

PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Synthetic  organic  chemical  manufacturing  industry  and 
seven  other  processes,  53478 
NOTICES  I 

Environmental  statements;  availability,  etc:: 
Agency  statements — 
Comment  availability.  53512 
Weekly  receipts,  53513 

Federal  Aviation  Administration 

RULES 

Class  E  airspace,  53394,  53395 
PROPOSED  RULES 
Airworthiness  directives: 

Boeing.  53457 
VOR  Federal  airways,  53459 
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NOTiCCS 

Exemption  petitions;  summary  and  disposition.  53613 
Federal  Comtrainications  Commission 

RULES 

Radio  services,  special: 
Public  land  mobile  services— 
Co-channel  protection  criteria  above  800  MHz.  53431 
Television  broadcasting: 
Cable  Television  Consumer  Protection  and  CompeUUon 
Act  of  1992— 
Must-carry  and  retransmission  consent  provisions. 

53429 
PROPOSED  miLES 

Practice  and  procedure: 
Electromagnetic  spectrum  auctions;  competitive  bidding, 

53489 

Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc;  coftection.  53624 

Federal  Crop  Insurance  Corporation 

RULES 

Crop  insurance  endorsements,  etc.: 
Wheat,  barley,  rye.  and  oats.  53393 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  eta: 

Keck.  TJi..  ra.  et  al..  53505 
Natural  Gas  Policy  Act: 

State  jurisdictional  agencies  tight  formation 
recommendations;  preliminary  findings- 
Oklahoma  Corporation  Commission.  53505 
Post^employment  benefits  other  than  pensions;  policy 

statement;  availability.  53505 
Applications,  bearings,  determinations,  etc.: 

Equitrans.  Inc..  53508 

Northern  Natural  Gas  Co..  53508 

F^mhandle  Eastern  Pipe  Line  Co..  53509 

Southern  California  Edison  Co..  53509 

Texas  Gas  Transmission  Corp..  53509 

Western  Resources.  Inc..  et  aL.  53510 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  53514 
Freight  forwarder  licenses: 
Worldwide  Cargo  Speciahies  et  al..  53514 

Federal  Reserve  System 

RULES 

Organization,  functions,  and  authority  delegations: 
Board  of  Governors  General  Counsel.  53393 

NOTICES 

Meetings;  Sunshine  Act.  53623 

ApplicaiJons,  hearings,  determinations,  etc.: 
Central  Bancshares  of  the  South.  Inc.  53514 
Citizens  Union  Bancorp  of  Shelbyville.  Inc..  et  aL.  53515 

Fish  and  Wildlife  Sendee 

NOTICES 

Endangered  and  threatened  species  permit  applications. 

53558 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Nevada  Division  of  State  Parks.  NV;  desert  tortoise. 
53558 


Food  and  Drug  Administration 

PROPOSED  RULES 

Human  drugs:  

Sunscreen  drug  products  (OTC);  tentative  final 
monograph.  53460 
NOTICES 
Food  additive  petitions; 

Hoechst  Aktiengesellschaft.  53517 

Sequa  Chemicals,  Inc..  53518 
Meetings: 

Advisory  committees,  panels,  etc.;  correction.  536Z4 

Forest  Service 

NOTICES 

Meetings:  . 

Newberry  National  Volcanic  Monument  Advisory 

Council.  53498 
North  Fork  John  Day  Wild  and  Scenic  River,  OR; 
management  plan,  53498 

General  Services  Administration 

NOTICES 
Privacy  Act: 
Systems  of  records,  53515 

Health  and  Human  Services  Department 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  Administration 

See  Inspector  General  Office.  Healtii  and  Human  Services 

Department 
See  National  Institutes  of  Health 
See  Social  Security  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  53517 

Health  Care  Financing  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 
Department 

PROPOSED  RULES 

Medicaid:  0,401 

Case  management  services;  optional  coverage.  534H1 

Health  Resources  and  Services  Administration 

NOTICES 

Meetings;  advisory  committees: 
December.  53518 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Decisions  and  orders.  53510 

Housing  and  Urt>an  Dev^opment  Department 

PROPOSED  RULES 
Low  income  housing: 
Tenant  assistant  designation.  53461 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Low  income  bousing — 

Allen  Park  Tenants  Association  et  al.,  535Z2 
Supportive  housing  for  elderiy  and  persons  with 
disabilities — 
National  Council  of  Senior  Citizens  et  al.,  53523 
Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless- 
Excess  and  surplus  property.  53522 
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Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Housing-Federal  Housing 
Commissioner  et  al.;  Section  8  rental  housing 
'    proiects,  53521 
Office  of  Housing-Federal  Housing  Administration 
1 1    Comptroller  et  al.;  Section  8  rental  housing  projects, 
I!    53553 

Inspector  General  Office,  Health  and  Human  Services 
Department 

NOTICES 

Program  exclusions;  list,  53519 

Interior  Department 
See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
NOTICES 
Meetings: 
Exxon  Valdez  Oil  Spill  Public  Advisory  Group.  53553 

International  Development  Cooperation  Agency 

See  Overseas  Private  Investment  Corporation 

Interstate  Commerce  Commission 

RULES 

Contracts  and  exemptions: 
Rail  transportation  of  commodity  groups.  53433 

NOTICES 

Environmental  statements;  availability,  etc.: 

Camp  Lajeune  Railroad  Co.  et  al..  53559 
Rail  carriers: 

Cost  ratio  for  recyclables;  determination,  etc.,  53560 
Railroad  operation,  acquisition,  construction,  etc.: 

Hardin  Southern  Railroad.  53560 

Southern  Pacific  Transportation  Co..  53560 
Railroad  services  abandonment: 

CSX  Transportation.  Inc..  53560 

Illinois  Central  Railroad  Co.,  53561 

Justice  Department 

See  Drug  Enforcement  Administration 

Labor  Department 

See  Employment  Standards  Administration 

See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

RULES 

Public  land  orders:        ' 

Arizona.  53428  _^ 

Montana.  53429  "^ 

NOTICES 
Classification  of  public  lands: 

Nevada.  53553 
Motor  vehicle  use  restrictions: 

California.  53554 

Nevada,  53554 
Oil  and  gas  leases: 

Colorado.  53555 

New  Mexico,  53555 
Realty  actions;  sales,  leases,  etc.: 

Montana.  53555 

Wisconsin,  53556 

Wyoming.  53556 
Resource  management  plans,  etc.: 

Las  Vegas  District,  NV.  53557 
Survey  plats  filings: 

Idaho,  53557 


Withdrawal  and  reservation  of  lands: 
Colorado.  53557 

Minerals  Management  Service 

PROPOSED  RULES 

Royalties  management: 
Collection  of  royalties,  rentals,  bonuses,  and  other  monies 
due  the  Federal  Government,  53470 

NOTICES 
Meetings: 
Outer  Continental  Shelf  Advisory  Board.  53559 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Institute  of  Mental  Health,  53519 
National  Institute  on  Deafness  and  Other  Communication 
Disorders,  53519 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Tuna,  Atlantic  bluefin  fisheries,  53434 

PROPOSED  RULES 

Fishery  conservation  and  management: 

Bering  Sea  and  Aleutian  Islands  groundfish.  53497 
Marine  mammals: 

Incidental  taking — 
Underwater  detonation  of  conventional  explosives; 
pinnipeds  and  cetaceans;  meetings.  53491 
NOTICES 
Meetings: 

Gulf  of  Mexico  Fishery  Management  Council.  53499 
Permits: 

Marine  mammals.  53499 

National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applications, 
etc.,  53585 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Palo  Verde  Nuclear  Generating  Station.  Unit  1.  53585' 

Overseas  Private  Investment  Corporation 

NOTICES 

Agency  information  collection  activities  under  0MB 
review.  53559 

Pension  and  Welfare  Ber>eflts  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
IDS  Financial  Corp.  et  al.,  53563 
Prudential  Insurance  co.  of  America.  53565 
Texas  Instrument  Employees  Pension  Plan  et  al..  53578 

Pension  Benefit  Guaranty  Corporation 

RULES 

Multiemployer  plans: 
Withdrawal  liability;  notice  and  collection:  interest  rates, 
53410 
Single-employer  plans: 
Late  premium  payments  and  employer  liability 

underpayments;  interest  rates.  53406 
Valuation  of  plan  benefits — 
Adopting  additional  PBGC  rates;  amendment,  53407 
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Personnel  Management  Office 
Noncss 

Agency  information  collection  activities  under  OMB 
review,  53587 

Putriic  Heirtth  Service 

See  Pood  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

Railroad  Retirement  Board 

RULES 

Railroad  Retirement  Act: 
Social  security  overall  minimum  guarantee.  53396 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  53587 

Research  and  Special  Programs  Administration 

RULES 

Hazardous  materials: 

Cargo  tank  motor  vehicles;  frequently  aslced  questions 
concerning  requirements,  53626 
NOTICCS 
Applications,  hearings,  determinations,  etc.: 

Chemical  Waste  Transportation  Institute.  53614 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc.,  53588.  53592 
Boston  Stock  Exchange,  Inc.,  53595 
Chicago  Board  Options  Exchange,  Inc..  53598,  53599 
National  Association  of  Securities  Dealers,  Inc.,  53600 
Philadelphia  Stock  Exchange,  Inc.,  53602.  53604 

Applications,  hearings,  determinations,  etc.: 
Benton  Oil  and  Gas  Co.,  53605 
Lutheran  Brotherhood  et  al.,  53606 
Mutual  Fund  Group,  et  al.,  53607 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review.  53521 

State  Department 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  53613 
Poreign  assistance  determinations:  * 

Cambodia,  53612 


Meetings: 
International  Telegraph  and  Telephone  Consultative 
Committee.  53612 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard 

See  Pederal  Aviation  Administration 

See  Research  and  Special  Programs  Administration 

Treasury  Department 

NOTICES 

Boycotts,  international: 
Countries  requiring  cooperation:  list,  53612 

United  States  Information  Agency 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc-: 
Public  and  private  non-profit  organizations  in  support  of 

international  educational  and  cultural  activities. 

53621 

Veterans  Affairs  Department 

NOTICES 

Agency  information  collection  activities  under  OMB 
review: 
Disinterment  request,  53622 

Statement  of  accredited  representative  in  appealed  case, 
53621 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Transportation,  Research  and  Special 
Programs  Administration,  53626 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  ol  wtiich 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U  S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
tfie  Supenntendent  of  Documents  Prices  of 
new  books  a/e  listed  m  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Part  401 

General  Crop  Insurance  Regulations; 
Wheat,  Barley,  Rye,  and  Oat 
Endorsements 

AGENCY:  Federal  Crop  Insurance 

Corporation.  USDA. 

ACTION:  Notice  of  extension  of  sales 

closing  date  (acceptance  of 

applications). 

SUMMARY:  Effective  for  the  1994  crop 
year  only,  the  Federal  Crop  Insurance 
Corporation  (FQC)  herewith  gives 
notice  of  its  determination  to  extend  the 
date  for  acceptance  of  applications  for 
lye,  wheat,  barley,  and  oat  crop 
insurance  for  all  policies  having  a 
September  30  sales  closing  date. 
EFFECTIVE  DATE:  September  30. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Man  Dunleavy,  Regulatory  Specialist. 
Federal  Crop  Corporation,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250.  telephone  (202)  254-8314. 
SUPPLEMENTARY  INFORMATION:  Under  its 
regulations  for  insuring  crops,  FQC 
requires  that  applications  for  crop 
insurance  protection  must  be  fileiid  on  or 
before  the  f>olicy  sale  closing  date.  The 
Wheat  Endorsement  (§401.101).  Barley 
Endorsement  (§401.103).  Rye 
Endorsement  (§401.106),  and  Oat 
Endorsement  (§  401.105).  have  a  sales 
closing  date  in  some  areas  of  September 
30.  To  assist  all  persons  needing  to 
obtain  multiple  peril  crop  insurance 
coverage.  The  Manager  of  FQC  has 
determined  that  the  sales  closing  date  of 
September  30  for  these  crops  may  be 
extended  to  October  30  will  not  increase 
the  risk  to  FCIC  for  the  payment  of 
loans,  therefore,  FCIC  is  extending  the 
September  30  sales  closing  date  for 
barley,  wheat,  rye,  and  oat  crop 
insurance  policies  to  October  30. 


Under  the  provisions  of  the  General 
Crop  Insurance  Regulations  (§  401.8). 
the  sales  closing  date  for  accepting 
applications  may  be  extended  by  notice 
in  the  Federal  Register  upon 
determination  that  no  adverse 
selectivity  will  result  from  such 
extension.  FCIC  has  determined  that  no 
adverse  selection  will  result  from  this 
extension. 

Notice 

Accordingly,  pursuant  to  the 
authority  contained  in  (7  U.S.C  1501  et 
seq.),  the  Federal  Crop  Insurance 
Corporation  herewith  gives  notice  that 
applications  for  rye,  wheat,  oat.  and 
barely  crop  insurance  will  be  accepted 
up  to  the  close  of  business  on  October 
30, 1993.  effective  for  the  1994  crop  year 
only,  for  producers  needing  multiple 
peril  crop  insurance  coverage. 

Authority:  7  U.S.C  1506. 1516. 

Done  in  Washington.  DC  on  October  5, 
1993. 

Eugene  Moos, 

Under  Secretary,  International  Affairs  and 

Commodity  Prog^ms. 

IFR  Doc.  93-25372  Filed  10-14-93;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  265 
[Docket  No.  R-0811] 

Rules  Regarding  Delegation  of 
Authority 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule. 

SUMMARY:  This  rule  delegates  to  the 
General  Counsel  of  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  the  authority  to  grant 
individual  waivecs  under  the  federal 
conflicts  of  interest  statute  in  cases  in 
which  the  employee's  financial  interest 
is  not  so  substantial  as  to  be  likely  to 
affect  the  integrity  of  the  employee's 
services  to  the  Board.  This  delegation  of 
authority  will  reduce  the  administrative 
burden  of  acting  on  such  waiver 
requests. 

EFFECTIVE  DATE:  September  1. 1993. 
FOR  FURTHER  INFORMATKM  CONTACT:  Gary 
K.  Williams.  Senior  Attorney  (202/452- 
3295),  Legal  Division,  Board  of 
Governors  of  the  Federal  Reserve 


System.  For  the  hearing  impaired  only. 
Telecommunications  Device  for  the  Deaf 
(TDD).  Dorothea  Thompson  (202/452- 
3544),  Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Street.  NW., 
Washington.  DC  20551. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  conflicts  of  interest  statute.  18 
U.S.C.  208.  prohibits  Board  employees 
from  participating  in  their  ofTicial 
capacity  in  any  particular  matter  in 
which,  to  their  knowledge,  they  have  a 
Hnancial  interest.  Section  208(b)(1)  of 
the  statute  provides  a  procedure  ifor 
individual  employees  to  obtain  a  waiver 
fix)m  this  provision  for  interests  that  are 
not  so  substantial  as  to  be  deemed  likely 
to  affect  the  integrity  of  the  services 
which  the  Government  may  expect  from 
such  o^cer  or  employee.  This  waiver, 
a  copy  of  which  must  be  forwarded  to 
the  Office  of  Government  Ethics  (OGE), 
allows  the  employee  to  participate  in 
the  particular  matter,  notwithstanding 
the  employee's  flnancial  interest. 

The  Board,  as  the  "Government 
official  responsible  for  [the  employee's) 
appointment,"  is  the  only  body 
presently  authorized  to  grant  individual 
waivers  under  section  208(b)(1)  to  Board 
employees.  Pursuant  to  regulations 
promulgated  by  the  OGE,  however,  this 
authority  may  be  delegated  (5  CFR 
2635.402(d)).  In  order  to  minimize  the 
need  to  have  the  Board  consider  each 
request  for  an  individual  waiver,  the 
Board  is  delegating  to  the  General 
Counsel,  who  also  serves  as  the  Board's 
Designated  Agency  Ethics  Official,  the 
authority  to  issue  waivers  for  employees 
and  officials  other  than  Board  members. 

The  provisions  of  the  Administrative 
Procedures  Act  (APA)(5  U.S.C.  553) 
relating  to  notice,  public  participation, 
and  deferred  effective  date  have  not 
been  followed  in  connection  with  the 
adoption  of  this  amendment  because  the 
change  to  be  effected  is  procedural  in 
nature  and  does  not  constitute  a 
substantive  rule  subject  to  the 
requirements  of  that  section.  The  APA 
grants  a  specific  exemption  from  its 
requirements  relating  to  notice  and 
public  participation  in  this  instance  (12 
U.S.C  553(b)(3)(A)).  and  good  cause 
exists  to  implement  this  delegation  of 
authority  immediately. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  the  Board  certifies  that  this  rule 
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will  not  have  a  signincant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  amendment  pertains  to  an 
internal  delegation  of  authority,  and 
would  not  have  a  substantial  effect  on 
particular  small  entities. 

List  of  Subjects  in  12  CFR  Part  265 

Authority  delegations  (Government 
agencies). 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  is  amending  12 
CFR  part  265  as  follows: 

PART  265— RULES  REGARDiNQ 
DELEGATION  OF  AUTHORITY 

1.  The  authority  citation  for  part  265 
continues  to  read  as  follows: 

Authority:  12  U.S.C  24B(i)  and  (k). 

2.  Section  265.6  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

f  265.6    Functions  delegated  to  General 
CounaeL 

•        •        •        •        • 

(g)  Conflicts  of  interest  waivers.  To 
issue  individual  conflicts  of  interest 
waivers  under  18  U.S.C  208(b)(1)  to 
employees  and  officials  other  than 
Board  members. 

By  order  of  the  Board  of  Ck)vemors  of  the 
Federal  Reserve  System.  October  8. 1993. 
lenniCer  |.  |ohnsoa. 
Associate  Secretary  of  the  Board. 
IFR  Doc  93-25245  Filed  10-14-93;  8.45  ami 
BHJJMO  COM  tti*-ei-r 


DEPARTMENT  OF  TRANSPORTATION 
Federal  ii^viation  Administration 

14  CFR  Part  71 

lAirspace  Docket  No.  9a-ANM-«] 

Revocation  of  Class  E  Airspace;  Fort 
Morgan.  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  EXjr. 
ACTION:  Final  rule. 

StJMMARY:  This  action  revokes  the  Class 
E  airspace  at  Fort  Morgan  Municipal 
Airport.  Fort  Morgan.  Colorado.  TTie 
Class  E  airspace  was  established 
originally  to  provide  controlled  airspace 
for  an  instrument  approach  procedure  at 
Fort  Morgan  Municipal  Airport.  The 
approach  procedure  has  since  been 
cancelled  and  the  controlled  airspace  is 
no  longer  required. 
EFFECTIVE  DATE:  0901  UTC  January  6, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Melland.  ANM-536,  Federal 
Aviation  Administration,  Docket  No. 


93-ANM-6. 1601  Und  Avenue  SW., 
Renton,  Washington  98055-4056. 
Telephone:  (206)  227-2536. 

StiPPtfMENTARY  INFORMATION: 

History 

The  Fort  Morgan.  Colorado,  Qass  E 
airspace  was  designed  for  an  instrument 
approach  procedure  at  Fort  Morgan 
Municipal  Airport.  The  approach 
procedure  has  since  been  cancelled  and 
the  controlled  airspace  is  no  longer 
required.  I  find  that  notice  and  public 
procedure  under  5  U.S.C.  553(b)  is 
unnecessary  because  this  is  a  minor 
technical  amendment  in  which  the 
public  is  not  particularly  interested. 
Class  E  airspace  designations  for 
airspace  extending  upward  from  700 
feet  or  more  above  ground  level  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9A  dated  June  17, 1993.  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6.  1993).  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  removed 
subsequently  from  the  Order. 

The  Rule 

This  amendment  of  part  71  of  the 
Federal  Aviation  Regulations  revokes 
the  Class  E  airspace  at  Fort  Morgan, 
Colorado. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
h^uent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation— ^1) 
is  not  a  "signiflcant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  no  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 


Authority:  49  U.S.C  app.  1348(a).  1354(a). 
1510:  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  (x>mp..  p.  389:  498  U.S.C  106(g);  14 
CFR  11.69. 

{71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993.  is 
amended  as  follows: 

Poragroph  6005    Class  E  Airspace  areas 
extending  upward  from  700  feet  or  more 
alMve  the  surface  of  the  earth. 


ANM  CO  ES  Fort  Morgan.  CO  (Removed) 

Issued  in  Seattle.  Washington,  on 
September  17. 1993. . 
Temple  H.  Johnsoo,  Jr., 
Manager.  Air  Traffic  Division. 
IFR  Doc  93-25366  Filed  10-14-93;  8:45  ami 
BUJNQ  COOe  4*10-13-M 


14  CFR  Part  71 

(Airspace  Docket  No.  93-ANM-31] 

Revocation  of  Class  E  Airspace;  Bryce 
Canyon.  UT 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  revokes  the  Class 
E  Airspace  at  Bryce  Canyon  Airport, 
Brycc  Canyon.  Utah.  Airspace 
reclassification,  in  effect  as  of 
September  16, 1993,  has  discontinued 
the  use  of  the  term  "transition  area," 
replacing  it  with  the  designation  "Class 
E  airspace."  The  airspace  was 
previously  utilized  for  an  instrument 
approacli  procedure  at  Bryce  Canyon 
Airport.  The  approach  procedure  has 
since  been  cancelled. 
EFFECTIVE  DATE:  0901  UTC  January  6. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Riley,  ANM-537,  Federal 
Aviation  Administration,  Docket  No. 
93-ANM-31, 1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056. 
Telephone:  (206)  227-2537. 

SUPP1.EMENTARY  INFORMATION: 

History 

The  Bryce  Canyon,  Utah,  Class  E 
airspace  was  designed  for  an  instrument 
approach  procedure  at  Bryce  Canyon 
Airport  in  controlled  airspace  extending 
from  700  feet  or  more  above  the  surface 
of  the  earth.  Airspace  reclassification,  in 
effect  as  of  September  16. 1993.  has 
discontinued  the  use  of  the  term 
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"transition  area,"  and  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are  now 
Gass  E  airspace.  The  approach 
procedure  has  been  cancelled  and  a 
designation  of  Class  E  airspace  for  an 
approach  procedure  is  no  longer 
necessary.  Therefore,  I  find  that  notice 
and  public  procedure  under  5  U.S.C. 
S53(b)  is  unnecessary  because  this  is  a 
minor  technical  amendment  in  which 
the  public  is  not  particularly  interested. 
Class  E  airspace  designations  for 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth  are  published  in  Paragraph  6005  of 
FAA  Order  7400.9A  dated  June  17. 
1993,  and  effective  September  16, 1993. 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  FR  36298;  July  6, 1993). 
The  Qass  E  airspace  designation  listed 
in  this  document  will  be  removed 
subsequently  from  the  Order. 

The  Rule 

This  amendment  of  part  71  of  the 
Federal  Aviation  Regulations  revokes 
the  Bryce  Canyon,  Utah  Cia&s  E 
airspace,  whidi  was  designed  to  provide 
controlled  airspace  for  an  instrument 
approach  procedure  at  Bryce  Canyon 
Airport.  The  instrument  approach 
procedure  has  been  cancelled. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Polices  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjecto  in  14  CFR  Part  71 

Airs]}ace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

j|.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 


Andiority:  49  U.S.C  app.  1348(a),  1354(a), 
1510;  E.O.  10854.  24  FR  9565.  3  CFR,  195»- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designation  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6005    C3ass  E  Airspace  areas 
extending  upward  from  700  feet  or  more 
above  surface  of  the  earth. 


ANM  UT  E5  Bryce  Canyon,  UT  (RemsvedJ 

•         •         •         •         • 

Issued  in  Seattle,  Washington,  on 
September  17, 1993. 
Temple  H.  Johnson.  Jr., 
Manager,  Air  Traffic  Division. 
[FR  Doc  93-25365  Filed  10-14-93;  8:45  am| 
MUMQ  COM  4*1»-1S-M 

14  CFR  Part  71 

[Airspace  Docket  No.  92-ANM-22] 

Establishment  of  Class  E  Airspace; 
Deer  Park.  WA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  establishes  the 
Deer  Park,  Washington,  Class  E  airspace. 
This  action  is  necessary  to  provide 
additional  controlled  airspace  for  a  new 
instrument  approach  procedure  at  the 
Deer  Park  Airport,  Deer  Park, 
Washington.  The  Qass  E  airspace  will 
be  depicted  on  aeronautical  charts  for 
pilot  reference. 

EFFECTIVE  DATE:  0901  UTC,  January  6, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Melland,  ANM-536,  Federal 
Aviation  Administration,  Docket  No. 
92-ANM-22,  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 
Telephone:  (206)  227-2536. 

SUPPLEMENTARY  INFORMATION: 
History 

Development  of  a  new  instrument 
approach  procedure  at  the  Deer  Park 
Airport  requires  amendment  of  existing 
controlled  airspace  for  the  new 
procedure. 

On  February,  26, 1993,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  the  Deer  Park. 
Washington  transition  area.  (58  FR 
11553). 


Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  were  received. 

Airspace  reclassification,  effective  as 
of  September  16, 1993,  discontinued  the 
use  of  the  term  "transition  area"  and 
replaced  it  with  the  designation  "Clasff 
E  airspace"  for  airspace  extending 
upward  from  700  feet  or  more  above 
ground  level.  Other  than  that  change  in 
terminology,  this  amendment  is  the 
same  as  that  proposed  in  the  notice.  The 
coordinates  in  the  proposal  and  in  this 
final  rule  are  in  North  American  datum 
83.  Class  E  airspace  designations  for 
airspace  extending  upward  from  700 
feet  or  more  above  ground  level  are 
published  in  Paragraph  6005  FAA  Order 
7400.9A  dated  June  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  (58  FR  36298;  July  6,  1993).  The 
Class  E  airspace  designation  listed  in 
this  docimient  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  airepace  at  Deer  Parte, 
Washington,  to  provide  additional 
controlled  airspace  for  a  new  instrument 
approach  procedure. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It.  therefore.  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoptkm  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  part  71  as  foUovtrs; 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 
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Authority:  49  U.S.C.  app.  1348(a),  13S4(a), 
1510;  E.O.  10854.  24  FR  9565.  3  CFR.  195^^- 
1963  Comp..  p.  389: 49  U.S.C  106(g);  14  CFR 
11.69. 

S71.1    [AmwulMq 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  lune  17. 1993.  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6005  Qass  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth 


ANM  WA  ES  Dmt  Park.  WA  (New] 

Deer  Park  Airport.  WA 

Oat.  4r58'0rT^,  long.  117»25'23"W) 
De«r  Park  Nondirectional  Radio  Beacon.  WA 
(lat.  44*S8'04"N,  long.  117'25'49'^ 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  4.0-mile 
radius  of  the  Deer  Park  Airport  and  within 
1.5  miles  either  side  of  the  339*  bearing  of 
the  Deer  Park  Nondirectional  Radio  Beacon 
extending  from  the  4.0-mile  radius  to  6.5 
miles  northwest  of  the  Deer  Park  Airport 
excluding  the  Spokane.  Washington.  Class  E5 
airspace. 

Issued  in  Seattle.  Washington,  on 
September  17, 1993. 
Temple  H.  Johnson.  Jr., 
Manager,  Air  Traffic  Division. 
IFR  Doc  93-25364  Filed  10-14-93;  8:45  am) 
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RAILROAD  RETIREMETfr  BOARD 

20  CFR  Part  229 
R1N322O-AA60 

Social  Security  Overall  Minimum 

agency:  Railroad  Retirement  Board. 
ACTKM:  Final  rule. 

summary:  The  Railroad  Retirement 
Board  (Board)  hereby  adds  new 
regulations  which  explain  under  what 
circumstances  an  individual's  annuity  is 
increased  so  that  it  equals  a  minimum 
rate  provided  for  in  the  Railroad 
Retirement  Act.  Although  such  a 
guarantee  is  provided  for  by  statute, 
how  and  when  it  applies  has  never  been 
explained  by  regulation. 
EFFECTIVE  DATE:  October  15, 1993. 
ADDRESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  Rush 
Street.  Chicago.  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Sadler.  AssistantGeneral 
Counsel.  Railroad  Retirement  Board, 
844  Rush  Street.  Chicago,  Illinois  60611. 
(312)  751-4513;  TDD  (312)  751-4701. 


SUPPLEMBITARY  MFOMCATION:  Section 
3(f)(3)  of  the  Railroad  Retirement  Act  of 
1974  gtiarantees  that  the  total  annuities 

Siyabls  to  an  employee  and  spouse, 
eluding  the  vested  dual  benefit,  but 
not  the  supplemental  annuity,  will  not 
be  less  thui  100  percent  of  the  total 
family  benefits  payable  under  the  Social 
Security  Act  If  tne  employee's  railroad 
service  after  1936  were  credited  as 
social  security  earnings.  This  guarantee 
is  called  the  Social  Security  Overall 
Minimum  Guarantee,  or  sometimes  the 
Special  Guarantee  or  Special  Guarantee 
Rate,  and  is  abbreviated  for  purposes  of 
this  part  as  O/M  or,  in  the  case  of  a 
disability  overall  minimum,  DIB  O/M. 
In  this  part  the  Board  explains  when  an 
aimuity  can  be  increased  under  this 
guarantee  and  how  the  increased 
amount  is  determined. 

Subpart  A— General:  Contains  an 
Introduction  [%  229.1).  Definitions 
applicable  to  this  part  (§  229.2),  explains 
part  229'8  relations  to  other  parts  of  the 
Board's  regulations  (§  229.3)  and  how  to 
apply  for  Uie  O/M  (§  229.4). 

Subpart  B — Social  Security  Overall 
Minimum  Guarantee  Defined:  Defines  in 

?[eaeral  terms  what  the  O/M  guarantee  is 
§  229.10)  and  explains  in  general  terms 
its  computation  (§  229.11). 

Subpart  C— Eligibility  For  Increase 
Under  the  Overall  Minimum:  Section 
229.20  describes  when  the  employee- 
annuitant  is  eligible  for  an  increase  in 
his  or  her  annuity  under  the  O/M. 
Section  229.21  describes  when  a  spouse 
annuity  may  be  increased  under  the  O/ 
M.  Section  220.22  indicates  the  earliest 
date  on  which  the  O/M  may  be  paid. 

Subpart  D-^amily  Members 
Inclucwd  in  Overall  Minimum 
Computation:  In  computing  the  O/M  for 
and  employee-annuitant,  the  formula 
may  include  the  benefits  that  would  be 
payable  to  his  or  her  spouse,  divorced 
spouse,  or  child  had  he  or  she  been 
covered  imder  the  Social  Sectuity  Act. 
Sections  229.30-229.33  describe  when  a 
spouse,  divorced  spouse,  or  child  may 
be  included  in  the  O/M  computation. 

Subpart  E — ^When  Entitlement  Under 
the  Overall  Minimum  Ends:  Section 
229.40  describes  when  an  increase  in 
the  employee  or  spouse  annuity  imder 
the  O/M  must  terminate.  Section  229.41 
describes  when  a  spouse  can  no  longer 
be  included  in  the  employee's  O/M 
computation.  Section  229.42  and 
§  229.43  provide  when  a  child  and 
when  a  divorced  spouse  may  no  longer 
be  Included  in  this  computation. 

Subpart  F— Computation  of  the 
OveraU  Minimum  Rate:  Sections 
229.45-229.47  describe  the  actual 
computation  of  the  O/M.  Section  229.48 
describes  the  family  maximum,  which  is 
a  provision  in  the  Social  Seouity  Act 


which  puts  a  ceiling  on  the  amount  of 
benefits  which  may  be  paid  on  an 
individual's  wage  record.  Section 
229.49  shows  how  the  O/M  may  be 
adjusted  for  the  family  maximum  as  the 
result  of  changes  in  the  composition  of 
the  family  group  which  is  used  in  the 
computation  of  the  O/M.  Section  229.50 
explains  when  the  O/M  is  reduced  for 
age  if  it  becomes  payable  before  the 
employee  or  spouse  attain  retirement 
age.  The  age  reduction  factor  provided 
for  in  §  229.50  may  itself  be  adjusted  if 
the  O/M  is  not  paid  for  certain  months 
prior  to  the  employee's  attaining 
retirement  age.  or  if  the  employee 
becomes  eligible  for  a  DIB  O/M  before 
retirement  age.  Section  229.51  explains 
this  adjustment  Section  229.52  explains 
that  if  an  employee  was  receiving  a 
redurod  age  O/M  prior  to  becoming 
eligible  for  a  DIB  O/M,  the  age  reduction 
is  recomputed  as  if  the  employee  were 
retirement  age  on  the  effective  date  of 
the  DIB  O/M.  Sections  229.53-229.58 
explain  how  receipt  of  a  social  security 
benefit  will  reduce  any  O/M  payable. 
Section  229.57  explains  how  an  O/M  is 
computed  if  a  spouse  is  eligible  for  both 
a  spouse  annuity  and  an  employee 
annuity.  Section  229.58  explains 
various  rounding  rules  used  in 
computing  the  O/M. 

Suopart  G — Reduction  for  Worker's 
Compensation  or  Disability  Benefits 
Under  a  Federal.  State,  or  Local  Law  or 
Plan:  Section  229.65  explains  how  the 
DIB  O/M  is  reduced  for  receipt  of  a 
worker's  compensation  benefit  or  public 
disability  benefit.  Section  229.66 
describes  how  this  reduction  amount 
changes  as  a  result  of  a  change  in  a 
family  group  included  in  the 
computation  of  the  DIB  O/M  or  as  the 
result  of  a  change  in  the  amount  of 
worker's  compensation  or  public 
disability  benefit  Section  229.67 
provides  that  all  benefits  reduced  for 
such  worker's  compensation  or  public 
disability  benefit  must  be  periodically 
recomputed.  However,  the  redetermined 
rate  is  used  only  if  it  is  higher  than  the 
previous  rate.  Section  229.68  provides 
that  the  reduction  for  worker's 
compensation  or  public  disability 
benefit  is  applied  after  any  age 
reduction  and  reduction  for  the  family 
maximum. 

Subpart  H — Miscellaneotis 
Deductions  and  Reductions:  Sections 
229.80-229.85  describe  various  events 
which  may  also  cause  a  reduction  in  the 
O/M  rate. 

Subpart  I-^ayment  of  the  Overall 
Minimum  Rate:  Section  229.90  provides 
that  where  both  the  employee  and 
spouse  are  entitled  to  annuities  and  the 
O/M  rate  is  higher  than  the  combined 
annuity  rates  (a  rare  instance),  the 
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employee  receives  two-thirds  of  the  O/ 
M  rate  and  the  spouse  the  remaining 
one-third.  Section  229.91  describes  how 
the  O/M  rate  is  paid  when  it  is  only 
payable  for  part  of  the  month. 

On  March  23, 1993,  the  Board 
published  this  regulation  as  a  proposed 
rule  inviting  comments  by  April  26 
1993  (58  PR  16155).  No  comments  were 
received. 

The  Board  has  determined  that  this  is 
not  a  major  rule  for  purposes  of 
Executive  Order  12291.  Therefore,  no 
regulatory  analysis  is  required.  The 
information  collections  imposed  by  this 
part  have  been  approved  by  the  Office 
of  Management  and  Budget  under 
control  number  3220-0083. 

List  of  Subiects  in  20  CFR  Part  229 

Railroad  employees.  Railroad 
retirement. 

For  the  reasons  set  forth  in  the 
preamble,  title  20.  chapter  U  of  the  Code 
of  Federal  Regulations  is  amended  by 
adding  part  229  to  read  as  follows: 

PART  229— SOCIAL  SECURITY 
OVERALL  MINIMUM  GUARANTEE 

Subpart  A— General 

229.1  InUtxluction. 

229.2  Definitions. 

229.3  Other  regulations  related  to  this  part. 

229.4  Applying  for  the  overall  minimum. 

Subpart  B— Social  Security  Overall 
Minimum  Guarantee  Defined 

229.10  What  the  social  security  overall 
minimum  guarantee  is. 

229.11  100  percent  overall  minimum. 

Subpart  C— Eligibility  for  Increase  Under 
the  Overall  Minimum 

229.20  When  an  employee  is  eligible  for  an 
increase  under  the  overall  minimum. 

229.21  When  a  spouse  is  eligible  for  an 
increase  under  the  overall  minimum. 

229.22  Beginning  date  of  increase  under 
overall  minimum. 

Subpart  O-family  Members  Included  in 
Overall  Minimum  Computation 

229.30  Who  can  be  included  in  the 
computation  of  an  annuity  under  the 
overall  minimum. 

229.31  When  a  spouse  can  be  included  in 
the  computation  of  the  overall  minimum 
rate. 

229.32  When  a  child  can  be  included  in  the 
computation  of  the  overall  minimum 
rate. 

229.33  When  a  divorced  spouse  can  be 
included  in  the  computation  of  the 
overall  minimum  rate. 


Subpart  E— When  Entitlement  Under  the 
Overall  Minimum  Ends 

229.40  When  an  annuity  increase  under  the 
overall  minimum  ends. 

229.41  When  a  spouse  can  no  longer  be 
included  in  computing  an  annuity  rate 
under  the  overall  minimum. 

229.42  When  a  child  can  no  longer  be 
included  in  computing  an  annuity  rate 
under  the  overall  minimum. 

229.43  When  a  divorced  spouse  can  no 
longer  be  included  in  computing  an 
annuity  under  the  overall  minimum. 

Subpart  F— Computation  of  the  Overall 
Minimum  Rata 

229.45  Employee  t)enerit. 

229.46  Spouse  or  divorced  spouse  benefit. 

229.47  Child's  benefit. 

229.48  Family  maximum. 

229.49  Adjustment  of  benefits  under  femily 
maximum  for  change  in  family  group. 

229.50  Age  reduction  in  employee  or 
spouse  benefit. 

229.51  Adjustment  of  age  reduction. 

229.52  Age  reduction  when  a  reduced  age 
O/M  is  effective  before  DIB  O/M. 

229.53  Reduction  for  social  security 
benefits  on  employee's  wage  record. 

229.54  Reduction  for  social  security  benefit 
paid  to  employee  on  another  person's 
earnings  record. 

229.55  Reduction  for  spouse  social  security 
benefit 

229.56  Reduction  for  child's  social  security 
benefit. 

229.57  Reduction  in  spouse  overall 
minimum  benefit  for  employee  annuity. 

229.58  Rounding  of  overall  minimum 
amounts. 

Subpart  Q— Reduction  for  Worker's 
Compensation  or  Disat>ility  Benefits  Under 
a  Federal,  State,  or  Local  Law  or  Plan 

229.65  Initial  reduction. 

229.66  Changes  in  reduction  amount 

229.67  Redetermination  of  reduction. 

229.68  Reduction  of  DIB  O/M. 

Sut>part  H— Miscellaneous  Deductions  and 
Reductions 

229.80  Earnings  restrictions. 

229.81  Refusual  to  accept  vocational 
rehabilitation. 

229.82  Failure  to  have  child  in  care. 

229.83  Deportation. 

229.84  Conviction  of  subversive  activities. 

229.85  Substantial  gainful  activity  by  blind 
employee  or  child. 

Subpart  I— Payment  of  Overall  Minimum 
Rate 

229.90  Proportionate  shares  of  overall 
minimum. 

229.91  Payment  ofthe  overall  minimum  for 
part  of  a  month. 

Authority:  45  U.S.C  231(f)(b)(5). 

Subpart  A— General 

§229.1    Introduction. 

This  part  explains  when  an  annuity 
can  be  increased  under  the  social 
security  overall  minimum  guarantee, 
also  sometimes  referred  to  as  the 
"special  guaranty",  and  how  the 


increased  amount  is  determined. 
Deductions  and  reductions  in  the 
overall  minimum  rate  are  explained. 

§229.2    Deflnttions. 

The  following  definitions  are  used  in 
this  part: 

Annuity  means  a  payment  under  the 
Railroad  Retirement  Act  due  and 
payable  to  an  entitled  claimant  for  a 
calendar  month  and  made  to  him  or  her 
on  the  first  day  ofthe  following  month. 
The  recipient  of  an  annuity  is  called  an 
annuitant. 

Average  Indexed  Monthly  Earnings  or 
AIME  means  the  average  of  the 
employee's  monthly  creditable  earnings 
in  both  railroad  and  social  security 
covered  employment  in  the  years  used 
in  computing  the  Primary  Insurance 
Amount,  after  the  earnings  are  adjusted 
or  "indexed".  The  indexing  is  a  means 
of  expressing  prior  years  earnings  in 
terms  of  their  current  dollar  value.  It  is 
based  on  increases  in  the  average  wages 
of  all  wage  earners  from  1951  although 
the  second  year  before  the  year  the 
worker  dies  or  becomes  eligible  for 
benefits. 

Contribution  and  benefit  base  means 
the  maximum  earnings  used  in 
computing  a  social  security  benefit 
under  section  230  ofthe  Social  Security 
Act. 

1974  Act  means  the  Railroad 
Retirement  Act  approved  October  16. 
1974.  including  all  amendments. 

Railroad  formula  rate  means  the 
amount  computed  in  accord  with  the 
regular  railroad  computations  (sections 
3(a).  3(b)  and  3(h)  ofthe  Railroad 
Retirement  Act). 

Retirement  age  means  age  65,  with 
respect  to  an  employee  or  spouse  who 
attains  age  62  before  January  1,  2000 
(age  60  in  the  case  of  a  widow(er). 
remarried  widow(er)  or  surviving 
divorced  spouse).  For  an  employee  or 
spouse  who  attains  age  62  (or  age  60  in 
the  case  of  a  widow(er),  remarried 
widow(er),  or  surviving  divorced 
spouse)  after  December  31, 1999, 
retirement  age  means  the  age  provided 
for  in  section  216(1)  of  the  Social 
Security  Act., 

§229.3    Other  regulations  related  to  this 
part 

This  part  is  related  to  a  number  of 
other  parts  of  this  chapter  (listed 
numerically); 

Part  216  describes  when  a  person  is 
eligible  for  an  annuity  under  the 
Railroad  Retirement  Act. 

Part  217  describes  how  to  apply  for  an 
annuity  or  for  lump-sum  payments. 

Part  218  sets  forth  the  beginning  and 
ending  dates  of  annuities. 
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Part  219  sets  out  what  evidence  is 
necessary  to  prove  eligibility  and  the 
relationships  described  in  this  part. 

Part  220  describes  when  a  person  is 
eligible  for  a  disability  annuity  under 
the  Railroad  Retirement  Act  or  a  period 
of  disability  under  the  Social  Security 

Act. 

Part  222  describes  the  family 
relationships  which  may  cause  an 
annuity  to  be  increased  under  this  part. 

Part  225  explains  how  Primary 
Insurance  Amounts  (PIA's)  are 
computed. 

i  229.4    Applying  fof  ttM  overall  minimum. 
The  Board  may  require  an  annuitant 
to  provide  information  regarding  his  or 
her  family  and  regarding  his  or  her 
earnings  from  employment  and  self- 
employment  in  order  to  determine 
whether  the  claimant  or  annuitant 
qualiHes  for  the  overall  minimum. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3220-0083) 

Subpart  B— Social  Security  OveraH 
Minimum  Guarantee  Defined 

$229.10    What  the  social  eecurtty  overaH 
minimum  guarantee  is. 

The  social  security  overall  minimum 
guarantee  is  the  amount  of  total  family 
benefits  which  would  be  paid  under  the 
Social  Security  Act  if  the  employee's 
railroad  service  had  been  covered  by 
that  Act  A  100  percent  overall 
minimum  benefit  may  be  paid,  as 
described  in  §229.11.  A  100  percent 
overall  minimum  based  on  age  (age  O/ 
M)  may  be  payable  when  the  employee 
is  62  years  old.  The  age  O/M  is  reduced 
for  age  for  months  in  which  the  O/M  is 
payable  before  the  employee  attains 
retirement  age.  An  overall  minimum 
may  also  be  payable  before  age  62  based 
on  an  employee's  disability  (DIB  O/M). 
The  DIB  O/M  is  not  reduced  for  age. 

§  229.1 1    100  percent  overall  minimum. 

Section  3(fl(3)  of  the  1974  Act 
guarantees  that  the  total  annuities 
payable  to  the  employee  and  spouse, 
including  the  vested  dual  benefits  but 
not  including  a  supplemental  annuity, 
will  not  be  less  than  100  percent  of  the 
total  family  benefits  payable  under  the 
Social  Security  Act  if  the  employee's 
railrt>ad  service  after  1936  were  credited 
as  social  security  earnings.  Subpart  F 
describes  how  the  100  percent  overall 
minimum  rate  is  computed. 

Sut>part  C — Eligibility  for  Increasa 
Under  the  Overall  Minimum 

$229.20    When  an  employee  Is  etlgibte  tor 
an  increase  under  the  overall  minimum, 
(a)  Overall  minimum  based  on  age. 
An  employee  annuity  can  be  .ncreased 


under  the  age  O/M  if  all  the  following 
conditions  are  met: 

(1)  The  employee  is  entitled  to  an  age 
or  disability  annuity  as  shown  in  part 
216  of  this  chapter. 

(2)  The  employee  is  at  least  62  years 
old  throughout  the  whole  month.  The 
O/M  is  reduced  for  each  month  it  is 
payable  before  the  month  the  employee 
attains  retirement  age. 

(3)  The  employee  is  fully  insured 
under  section  214  or  227  of  the  Social 
Security  Act  based  on  railroad  and 
social  security  earnings. 

(b)  Overall  minimum  based  on 
disability.  An  employee  annuity  can  be 
increased  under  the  DIB  O/M  if  the 
employee  is  under  retirement  age.  and 

(1)  Is  entitled  to  an  age  or  disability 
annuity:  and 

(2)  Is  disabled  under  §  404.1505  of 
this  title:  and 

(3)  Is  insured  for  a  disability  benefit 
under  §  404.130  of  this  title  based  upon 
combined  railroad  and  social  security 
earnings. 

(c)  Spouse  with  child  in  care  or 
spouse  retirement  age  or  older.  If  the 
employee  has  not  attained  the  age 
required  to  qualify  the  spouse  for  a 
spouse  annuity  but  the  employee  meets 
the  conditions  of  paragraph  (a)  or  (b)  of 
this  section,  the  employee  annuity  can 
be  increased  under  the  overall 
minimum  if: 

(1)  The  employee  and  spouse 
complete  the  required  statements 
concerning  the  family  and  earnings  as 
provided  for  in  $  229.4  of  this  part;  and 

(2)  The  spouse  meets  the  marriage 
requirements  as  provided  for  in  part  222 
of  this  chapter;  and 

(3)  The  spouse  has  an  eligible  child  in 
care,  or  the  spouse  is  retirement  age  or 
older. 

(d)  Spouse  election.  If  the  employee 
has  not  attained  the  age  required  to 
quality  the  spouse  for  a  spouse  annuity 
but  the  employee  meets  the  conditions 
of  paragraph  (a)  or  (b)  of  this  section,  the 
employee  annuity  can  be  increased 
under  the  overall  minimum  if: 

(1)  the  employee  and  spouse  complete 
the  required  statements  concerning  the 
family  and  earnings  as  provided  for  in 
§  229.4  of  this  part;  and 

(2)  The  spouse  meets  the  marriage 
requirements  as  provided  for  in  part  222 
of  this  chapter;  and 

(3)  The  spouse  is  between  age  62  and 
retirement  age  and  does  not  have  a  child 
in  care;  and 

(4)  The  spouse  files  an  election  to  be 
included. 

S229.21    Whenaspoussiseiigiliteforan 
increase  under  the  overall  minimum. 

Normally,  only  the  employee  annuity 
receives  the  amount  of  the  overall 


minimum  increase.  However,  a  spouse 
annuity  may  be  increased  under  the  O/ 
M  in  cases  in  which  the  O/M  benefit 
amount  exceeds  the  total  amount  of  the 
employee  and  spouse  annuity. 

$229.22    Beginning  data  of  increase  under 
overaii  minimum. 

(a)  Employee  age  O/M.  An  increase 
under  the  overall  minimum  in  an 
employee  annuity  based  on  age  can  be 
paid  beginning  with  the  later  of: 

(1)  The  first  day  of  the  first  full  month 
throughout  which  the  employee  is  age 
62;  or 

(2)  The  beginning  date  of  the 
employee's  age  or  disability  annuity:  or 

(3)  The  first  month  of  the  quarter  in 
which  the  employee  becomes  insured 
under  section  214  or  227  of  the  Social 
Security  Act  based  on  railroad  and 
social  security  earnings;  or 

(4)  The  month  the  employee  attains 
retirement  age.  if  a  DIB  O/M  was  paid 
in  the  previous  month.  A  DIB  O/M  is 
changed  to  an  age  O/M  in  the  month  the 
employee  attains  retirement  age. 

(b)  Employee  DIB  O/M.  An  increase 
under  the  overall  minimum  in  an 
employee  annuity  based  on  disability 
can  be  paid  beginning  with  the  later 
of— 

(1)  The  beginning  date  of  the 
employee's  disability  annuity:  or 

(2)  The  month  after  the  month  in 
which  the  disability  waiting  p>eriod 
described  in  §  404.315(d)  of  this  title 
ends;  or 

(3)  If  no  disability  waiting  period  is 
required,  the  first  month  in  which  the 
employee  is  disabled  and  is  insured  for 
a  disability  benefit  under  §  404.130  of 
this  title. 

(c)  Spouse.  An  increase  in  a  spouse 
annuity  under  the  overall  minimum  can 
be  jwid  on  the  later  of: 

(1)  The  date  the  increase  in  the 
employee's  annuity  is  paid;  or 

(2)  The  date  the  spouse  is  both 
eligible  under  the  O/M  and  entitled  to 
a  spouse  annuity. 

Subpart  O— Family  Members  Included 
in  Overall  Minimum  Computation 

$229.30    Who  can  be  Included  in  the 
computation  of  an  annuity  under  the  overall 
minimum. 

(a)  Spouse.  In  order  to  be  included  as 
a  spouse  in  the  computation  of  the 
overall  minimum  rate,  a  person  must  be 
the  employee's  wife  or  husband,  as 
defined  in  part  222  of  this  chapter,  as  of 
the  date  described  in  §  229.31  of  this 
part.  The  spouse  must  also  be  62  )rears 
or  older  throughout  the  whole  month  in 
which  he  or  she  is  first  included  or  have 
the  employee's  child  who  is  under  16 
years  old  or  disabled  (before  attaining 
age  22)  in  his  or  her  care.  If  a  spouse  is 
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62  years  old  or  older  and  under 
retirement  age,  and  does  not  have  an 
eligible  child  in  his  or  her  care,  the 
spouse  will  be  included  only  if  he  or 
she  requests  the  payment  of  a  reduced 
spouse  annuity. 

(b)  Child.  In  order  to  be  included  as 

a  child  in  the  computation  of  the  overall 
minimum,  a  person  must  meet  the 
following  requirements  as  of  the  date 
described  in  §  229.32  of  this  part.  The 
person  must  be: 

(1)  The  employee's  child  as  defined  in 
part  222  of  this  chapter;  and 

(2)  Dependent  on  the  employee,  as 
shown  in  part  222  of  this  chapter;  and 

(3)  Not  married;  and  either 

(4)  Under  18  years  old.  or  18  years  old 
to  19  years  old  and  a  full-time  student, 
as  defmed  in  part  216  of  this  chapter,  or 
18  years  old  or  older  and  disabled  for 
any  regular  employment  (see  part  220  of 
this  chapter)  before  attaining  age  22. 

(c)  Divorced  spouse.  In  order  to  be 
included  as  a  divorced  spouse  in  the 
computation  of  the  overall  minimum,  a 
person  must  be  eligible  for  a  benefit  as 
a  divorced  spouse  under  the  Railroad 
Retirement  Act  as  of  the  date  described 
in  §229.33  of  this  part. 

f  229.31  Wlian  a  spouse  can  be  Included 
In  ttM  computation  of  the  overall  minimum 
rate. 

(a)  A  spouse  who  is  married  to  the 
employee  when  the  employee's 
application  is  filed  can  be  included  in 
the  computation  of  the  overall 
minimum  rate  beginning  in  the  later  of 
the  month  in  which: 

(1)  The  employee  first  is  eligible  for 
an  increase  in  his  or  her  annuity  under 
the  overall  minimum,  as  shown  in 
§229.22  ofthis  part;  or 

(2)  The  spouse  first  becomes  eligible 
to  be  included  under  the  overall 
minimum,  as  shown  in  §  229.30  of  this 
part. 

(b)  A  spouse  who  marries  the 
employee  after  the  employee 
application  is  filed  can  be  included  in 
the  overall  minimum  computation  in 
the  month  in  which  he  or  she  becomes 
eligible,  as  shown  in  §  229.30  of  this 
part,  if  the  overall  minimum  rate  is 
already  payable  in  the  previous  month. 
If  the  railroad  formula  rate  is  payable  in 
the  month  before  the  spouse  becomes 
eligible,  the  spouse  can  be  included  in 
the  overall  minimum  computation  in 
the  later  of  the  month  in  which: 

(1)  The  employee  first  is  eligible  for 
an  increase  in  his  or  her  annuity  rate 
under  the  overall  minimum,  as  shown 
in  §  229.22;  or 

(2)  The  spouse  annuity  begins. 


§229.32    When  a  child  can  be  indudad  In 
tiM  computation  of  the  overall  minimum 
rata. 

A  child  who  meets  the  requirements 
of  §  229.30(b)  ofthis  part  can  be 
included  in  the  computation  of  the 
overall  minimum  rate  in  the  month  in 
which: 

(a)  The  employee  first  is  eligible  for 
an  increase  in  his  or  her  annuity  rate 
under  the  overall  minimum,  as  shown 
in  §  229.22  of  this  part;  or 

(b)  In  the  case  of^a  child  bom  or 
adopted  by  the  employee  after  the 
employee's  annuity  beginning  date, 
such  child  can  be  included  only  when 
the  overall  minimum  rate  is  already 
payable  in  the  month  before  the  month 
in  which  the  child  is  bom,  or  adopted 
except  where: 

(1)  The  child  is  bom  or  adopted  prior 
to  the  employee's  attaining  age  62  or 
becoming  eligible  for  a  period  of 
disability  (see  §220.36  ofthis  chapter); 
or 

(2)  The  child  who  is  adopted  after  the 
employee's  annuity  beginning  date 
meets  the  dependency  requirements  set 
forth  in  §  222.53  ofthis  chapter. 

(c)  In  the  case  of  a  child  who  has 
attained  age  18  and  has  become  re- 
entitled  as  a  full-time  student  or 
disabled  child,  as  described  in  §229.30 
ofthis  part,  such  child  can  only  be 
included  when  the  overall  minimum 
rate  is  already  payable  in  the  month 
before  the  month  the  child  becomes  re- 
entitled. 

§  229.33  When  a  divorced  spouse  can  be 
Inckidad  in  the  computation  of  the  overall 
minimum  rate. 

A  divorced  spouse  annuitant  can  be 
included  in  the  computation  of  the 
overall  minimum  rate  in  the  later  of  the 
month  in  which: 

(1)  The  employee  first  is  eligible  for 
an  increase  in  his  or  her  annuity  rate 
under  the  overall  minimum,  as  shown 
in  §  229.22;  or 

(2)  The  divorced  spouse  annuity 
begins. 

Subpart  E— When  Entitlement  Under 
the  Overall  Minimum  Ends 

§  229.40  WTien  an  annuity  increase  under 
the  overall  minimum  ends. 

(a)  Employee  Age  O/M.  An  increase  in 
an  employee's  annuity  under  the  overall 
minimum  based  on  age  ends  with  the 
month  before  the  month  in  which  the 
employee  dies.  If  a  disability  annuity  is 
increased  under  the  overall  minimum 
based  on  age  rather  than  disability,  and 
the  employee  is  under  retirement  age, 
the  increase  ends  with  the  second 
month  after  the  month  the  disability 
ends  as  shown  in  part  220  of  this 
chapter. 


(b)  Employee  DIB  O/M.  An  increase  in 
an  employee's  annuity  under  the  overall 
minimum  based  on  disability  ends  with 
the  earlier  of: 

(1)  The  month  before  the  month  in 
which  the  employee  dies;  or 

(2)  The  month  before  the  month  the 
employee  attains  retirement  age  (the  DIB 
O/M  is  changed  to  an  age  O/M);  or 

(3)  The  second-month  after  the  month 
the  disability  ends,  as  explained  in  pari 
220  of  this  chapter. 

(c)  Spouse.  An  increase  in  a  spouse 
annuity  under  the  overall  minimum 
ends  when  the  increase  in  the  employee 
annuity  ends,  as  shown  in  paragraphs 
(a)  and  (b)  of  this  section,  when  the 
spouse  can  no  longer  be  included  in 
computing  the  annuity  rate  under  the 
overall  minimum  as  shown  in  §  229.41 
ofthis  part,  or  when  the  spouse  annuity 
ends  as  shown  in  part  218  of  this 
chapter. 

S  229.41    Wtien  a  spouse  can  no  longer  be 
Included  In  computing  an  annuity  rate 
under  ttie  overall  minimum. 

A  spouse's  inclusion  in  the 
computation  of  the  overall  minimum 
rate  ends  the  earlier  of: 

(a)  The  month  before  the  month  in 
which  the  spouse  dies;  or 

(b)  The  month  before  the  month  in 
which  the  spouse's  marriage  to  the 
employee  legally  terminates;  or 

(c)  If  the  spouse  has  an  eligible  child 
in  care,  the  earlier  of  the  month  before 
the  month  in  which  the  child  leaves  the 
spouse's  care,  attains  age  16  and  is  not 
disabled,  or,  if  disabled,  recovers  from 
being  disabled:  or 

(d)  The  month  before  the  month  the 
employee  dies. 

§229.42    When  a  child  can  no  longer  be 
Included  In  computing  an  annuity  rate 
under  tt>e  overall  minimum. 

A  child's  inclusion  in  the 
computation  of  the  overall  minimum 
rate  ends  the  earlier  of: 

(a)  The  month  before  the  month  in 
which  the  child  dies;  or 

(b)  The  month  before  the  month  in 
which  the  child  marries;  or 

(c)  The  month  before  the  month  the 
child  becomes  18  years  old,  unless  the 
child  is  disabled  or  a  full-time  student, 
as  shown  in  part  216  ofthis  chapter;  or 

(d)  The  second  month  after  the  month 
the  child's  disability  ends,  if  the  child 
is  18  years  old  or  older,  and  not  a  full- 
time  student;  or 

(e)  The  month  in  which  a  student 
child's  annuity  would  end,  as  shown  in 
part  218  ofthis  chapter,  if  the  child  is 
18  years  old  or  older,  a  full-time  student 
in  an  elementary  or  secondary  school, 
and  not  disabled;  or 

(0  The  month  before  the  month  the 
child  becomes  entitled  to  an  overall 
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minimum  benefit  or  child's  annuity  on 
another  earning  record,  if  including  the 
child  on  the  other  earnings  record 
would  result  in  higher  monthly  benefits. 

$229.43   When  a  divorced  apouae  can  fw 
longer  be  Inctudad  In  computing  an  annuity 
under  Uta  oweraN  mlnlflNMn. 

A  divorced  spouse's  inclusion  in  the 
computation  of  the  overall  minimum 
rate  ends  the  earlier  of: 

(a)  The  month  before  the  month  in 
which  the  divorced  spouse  dies;  or 

(b)  The  month  before  the  month  the 
employee  dies:  or 

(c)  Ine  month  before  the  month  in 
which  the  divorced  spouse  remarries;  or 

(d)  The  month  before  the  month  in 
which  the  divorced  spouse  becomes 
entitled  to  a  retirement  or  disability 
benefit  under  the  Social  Security  Act 
based  upon  a  primary  insurance  amount 
which  is  equal  to  or  exceeds  the 
divorced  spouse  annuity  before 
reduction  for  age. 

SubfMTt  F— Computaftion  of  the  Overall 
Minimum  Rate 

I229.4S    Employee  benefit 

The  original  employee  100  percent 
overall  minimum  amount,  before 
adiustment  for  age.  other  fiamily 
members,  or  other  benefits,  is  tne 
Overall  Minimum  PIA,  as  described  in 
part  225  of  this  chapter.  This  is  the  PIA 
which  would  be  used  under  the  Social 
Security  Act  if  the  employee's  railroad 
service  had  been  covered  under  that  Act 
instead  of  the  Railroad  Retirement  Act. 
The  Overall  Minimum  PIA  may  be 
recomputed  for  additional  earnings  and 
adjusted  for  cost-of-living  increases. 
Delayed  retirement  credits  are  added  to 
the  Overall  Minimum  PIA  as  shown  in 
part  225.  subpart  D  of  this  chapter. 

§  229.46    Spouae  or  divorced  apouae 


If  a  spouse  or  divorced  spouse  is 
included  in  the  computation  of  the 
overall  minimum,  a  benefit  of  50 
percent  times  the  Overall  Minimum  PIA 
is  computed.  In  the  case  of  a  spouse,  the 
benefit  may  be  adjusted  for  the  family 
maximum,  age.  or  other  benefits.  In  the 
case  of  a  divorced  spouse,  the  benefit 
may  be  adjusted  only  for  age  or  other 
benefits. 

1229.47    CItUd'a  benefit 

If  a  child  is  included  in  the 
computation  of  the  overall  minimum,  a 
child's  benefit  of  50  percent  times  the 
Overall  Minimum  P^  is  computed. 
This  amount  may  be  adjusted  for  the 
family  maximum  or  other  benefits. 

S  229.48    Family  maximum. 

(a)  Family  maximum  defined.  Under 
the  Social  Secxirity  Act.  the  amoiuit  of 


monthly  benefits  that  can  be  paid  for 
any  month  on  one  person's  earnings 
record  is  limited.  "This  limited  amount 
is  called  the  family  maximum.  The 
family  maximum  used  to  adjust  the 
social  security  overall  minimum  rate  is 
based  on  the  employee's  Overall 
Minimum  PIA.  "The  divorced  spouse 
overall  minimum  is  never  reduced 
because  of  the  tamily  maximum. 

(b)  Computation  of  the  family 
maximum. — (1)  The  employee  attains 
retirement  age  prior  to  1979.  The 
maximum  is  the  amount  appearing  in 
column  V  of  the  applicable  table 
published  each  year  by  the  Secretary  of 
Health  and  Human  Services  on  the  line 
on  which  appears  in  column  IV  the 
primary  insurance  amount  of  the 
insured  individual  whose  compensation 
is  the  basis  for  the  benefits  payable. 
Where  the  maximum  is  exceeded,  the 
total  tier  i  benefits  for  each  month  after 
1964  are  reduced  to  the  amount 
appearing  in  column  V.  However,  when 
any  of  the  persons  entitled  to  benefits 
on  the  insured  individual's 
compensation  would,  except  for  the 
limitation  described  in  §  404.353(b)  of 
title  20  (dealing  with  the  entitlement  to 
more  than  one  child's  benefit),  be 
entitled  to  a  child's  annuity  on  the  basis 
of  the  compensation  of  one  or  more 
other  insured  individuals,  the  total 
benefits  payable  may  not  be  reduced  to 
less  than  the  smaller  of: 

(i)  The  sum  of  the  maximum  amounts 
of  benefits  payable  on  the  basis  of  the 
compensation  of  all  such  insured 
individuals,  or 

(ii)  The  last  figure  in  column  V  of  the 
applicable  table  published  each  year  by 
the  Secretary  of  Health  and  Human 
Services.  The  "applicable"  table  refiers 
to  the  table  which  is  effective  for  the 
month  the  benefit  is  payable. 

(2)  The  employee  attains  retirement 
age  in  1979.  (i)  'The  maximiun  is 
computed  as  follows: 

(A)  150  percent  of  the  first  $230  of  the 
individual's  primary  insurance  amount, 
plus 

(B)  272  percent  of  the  primary 
insurance  amount  over  $230  but  not 
over  $332.  plus 

(C)  134  percent  of  the  primary 
insurance  amount  over  $332  but  not 
over  $433.  plus 

(D)  175  percent  of  the  primary 
insurance  amount  over  $433. 

(ii)  If  the  total  of  this  computation  is 
not  a  multiple  of  $0.10,  it  will  be 
rounded  to  the  next  lower  multiple  of 
$0.10. 

(3)  The  employee  attains  retirement 
age  after  1979.  "The  maximum  is 
computed  as  in  paragraph  (b)(2)  of  this 
section.  However,  the  dollar  amount 
shown  there  will  be  updated  each  year 


as  average  earnings  rise.  This  updating 
is  done  by  first  dividing  the  average  of 
the  total  wages  (see  20  CFR  4O4.203(m)) 
for  the  second  year  before  the  individual 
dies  or  becomes  eligible,  by  the  average 
of  the  total  wages  for  1977.  The  result 
of  that  computation  is  then  multiplied 
by  each  dollar  amount  in  the  formula  in    • 
paragraph  (b)(2)  of  this  section.  Each 
updated  dollar  amount  will  be  rounded 
to  the  nearer  dollar,  if  the  amount  is  an 
exact  multiple  of  $0.50  (but  not  of  $1). 
it  will  be  rounded  to  the  next  higher  $1. 
Before  November  2  of  each  calendar 
year  after  1978.  the  Secretary  of  Health 
and  Human  Services  will  publish  in  the 
Federal  Register  the  formula  and 
updated  dollar  amounts  to  be  used  for 
determining  the  monthly  maximum  for 
the  following  year. 

(c)  Disability  family  maximum.  If  an 
employee's  first  month  of  entitlement  to 
the  DIB  O/M  is  July  1980  or  later,  the 
femily  maximum  is  85  percent  of  the 
employee's  Average  Indexed  Monthly 
Earnings  but  not  less  than  the 
employee's  Overall  Minimum  PIA,  and 
no  more  than  150  percent  of  the 
employee's  Overall  Minimum  PIA. 

(d)  Reduction  for  family  maximum. 
The  spouse's  and  child(ren)'s  share  of 
the  Overall  Minimum  PIA  are  reduced 
if  the  total  benefits  are  higher  than  the 
family  maximum  amount.  These 
auxiliary  shares  are  adjusted  so  that 
they  each  receive  a  proportionate  share 
of  the  family  maximum  amount  over 
and  above  the  employee  benefit.  This 
adjustment  is  before  adjustment  for  age 
or  other  benefits.  The  spouse  and 
child(ren)'s  benefits  are  computed  as 
follows: 

(1)  The  Overall  Minimum  PIA  is 
subtracted  from  the  family  maximum 
amount. 

(2)  The  result  from  paragraph  (d)(1)  of 
this  section  is  divided  by  the  total 
number  of  auxiliary  beneficiaries 
(spouse  and  children). 

(3)  If  the  amount  of  each  benefit  from 
paragraph  (d)(2)  of  this  section  is  not  a 
multiple  of  $0.10,  it  is  rounded  to  the 
next  lower  multiple  of  $0.10.  After 
determining  the  beneficiary's  share  (the 
amount  after  reduction  for  other 
benefits)  the  amount  is  rounded  to  the 
next  lowest  multiple  of  $1.00,  if  it  is  not 
already  a  multiple  of  $1.00. 

(e)  Combined  family  maximum.  If  a 
child  is  eligible  to  be  included  in  the 
computation  of  the  overall  minimum  on 
more  than  one  railroad  retirement 
annuity,  a  combined  family  maximum 
may  apply,  if  it  results  in  higher  annuity 
rates.  The  combined  family  maximiun  is 
the  smaller  of: 

(1)  The  sum  of  the  individual  family 
maximums  on  each  earnings  record;  or 
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(2)  1.75  tiroes  the  highest  primary 
insurance  amount  possible  in  a  year 
using  average  indexed  monthly  earnings 
equal  to  one-tweifth  of  the  contribution 
and  benefit  base  for  that  year.  Average 
indexed  monthly  earnings  and 
contribution  and  benefit  base  are 
explained  in  §  229.2  of  this  part. 

(0  This  section  may  be  illustrated  by 
the  following  examples: 

(1)  An  employee,  age  62.  applies  for 
an  age  and  service  annuity  under  the 
Railroad  Retirement  Act  (RRA).  His 
annuity  rate  is  5700.  The  employee  has 
a  son  who  was  disabled  for  all  regular 
eroplojrment  prior  to  his  attaining  age 
18.  The  RRA  does  not  provide  an 
annuity  for  a  disabled  child  of  a  living 
employee.  If  the  employee  had  been 
covered  under  the  Social  Security  Act 
he  would  have  received  a  benefit  of 
$500  (the  Overall  Minimum  PIA)  and 
his  child  would  have  received  a  benefit 
of  $250  (50  percent  of  $500),  which 
produces  a  total  family  benefit  of  $750. 
The  family  maximum  is  $804.90.  Under 
the  O/M  guarantee,  the  employee  would 
receive  $750  since  it  is  higher  than  his 
annuity  rate  of  $700.  Since  $750  is  less 
than  the  fiunily  maximum  computed  for 
this  emplo3ree.  there  is  no  reduction  for 
the  family  maximum. 

(2)  It  is  determined  that  a  disabled 
employee  is  entitled  to  a  DIB  O/M 
computed  as  follo%vs: 

Overall  Minimum  PIA  $  600.00 

Spouse  (50%  X  600)  „ 300.00 

OiUd  (50%  X  600)  300.00 


1200.00 


However,  the  employee's  family 
maximum  is  $900  (150  percent  of  $600). 
Consequently,  the  DIB  O/M  will  be  paid 
as  follows: 


Empioyw 
Spouse  .._. 
Child 


S  600.00 
150.00 
150.00 

900.00 


8229.49    Adjustment  Of  benents  under 
famMy  maximum  lor  dienge  in  family  group. 

(a)  Increase  in  family  group.  If  an 
overall  minimum  rate  is  adjusted  for  the 
family  maximum  and  an  additional 
family  member  can  be  included,  the 
beneflts  payable  to  previous  auxiliary 
beneficiaries  (spouse  and  children)  are 
reduced  to  provide  a  share  for  the  new 
family  member.  The  difference  between 
the  Overall  Minimum  PIA  (see  §  225.15 
of  this  part)  and  the  family  maximum 
amount  is  divided  by  the  increased 
number  of  auxiliary  beneficiaries.  If  the 
amount  of  each  benefit  is  not  a  multiple 
of  $0.10.  it  is  rounded  to  the  next  lower 
multiple  of  $0.10.  After  determining  a 
beineficiaiy's  share  (the  amount  after 


reduction  for  other  benefits)  the  amount 
is  rounded  to  the  next  lowest  multiple 
of  $1.00.  if  it  is  not  already  a  muhiple 
of  $1.00. 

(b)  Decrease  in  family  group.  If  an 
overall  minimum  rate  is  adjusted  for  the 
fiamily  maximum  and  there  is  a  decrease 
in  the  number  of  eligible  family 
members,  the  benefits  for  the  remaining 
auxiliary  beneficiaries  (spouse  and 
children)  are  increased.  If  the  family 
maximum  still  applies,  the  difference 
between  the  Overall  Minimum  PIA  and 
the  family  maximum  amount  is  divided 
by  the  number  of  remaining  auxiliary 
beneficiaries.  If  the  amount  of  each 
benefit  is  not  a  multiple  of  $0.10.  it  is 
rounded  to  the  next  lower  multiple  of 
$0.10.  After  determining  the 
beneficiary's  share  (the  amount  after 
reduction  for  other  benefits)  the  amount 
is  rounded  to  the  next  lowest  multiple 
of  $1.00.  if  it  is  not  aheady  a  multiple 
of  $1.00. 

(c)  Effective  date  of  rate  change.  The 
overall  minimum  rate  changes  described 
in  paragraphs  (a)  and  (b)  of  this  section 
are  effective  the  month  in  which  the 
number  of  auxiliary  beneficiaries 
changes. 

$229.50    Age  reduction  In  employee  or 
spouse  tMnem. 

(a)  When  age  reduction  applies.  The 
employee  overall  minimum  benefit  is 
reduced  for  each  month  the  employee  is 
under  retirement  age  on  the  date  the 
employee  becomes  eligible  for  an 
increase  under  the  overall  minimum,  as 
shown  in  §229.22  of  this  part,  unless 
the  employee  has  a  period  of  disability 
and  §  229.52  of  this  part  does  not  apply, 
in  which  case  no  age  reduction  is 
applied.  The  spouse  overall  minimum 
benefit  is  reduced  for  each  month  a 
spouse,  who  is  not  a  spouse  with  the 
employee's  child  under  16  years  old  or 
disabled  before  attaining  age  22  in  his 
or  her  care,  is  under  retirement  age  on 
the  date  the  spouse  is  eligible  for  an 
increase  under  the  overall  minimum 
(see  §  229.21  of  this  part).  If  a  spouse's 
overall  minimum  benefit  is  reduced  for 
age  and  he  or  she  later  begins  caring  for 
an  eligible  child,  no  age  reduction  will 
apply  for  the  months  the  child  is  in  his 
or  her  care. 

(b)  Employee  age  reduction.  The 
Overall  Minimum  PIA  plus  any  delayed 
retirement  credits  is  reduced  by  Viae  for 
each  month  the  employee  is  under 
retirement  age  on  the  date  the  employee 
becomes  eli^le  for  the  overall 
minimum.  When  the  PIA  amount  is 
increased,  the  amount  of  the  increase  is 
reduced  by  Viao  for  the  same  number  of 
months  used  to  determine  the  initial  age 
reduction. 


(c)  Spouse  age  reduction.  The  amount 
of  the  spouse  overall  minimum  benefit, 
after  any  adjustment  for  the  family 
maximum,  is  reduced  by  Vi44  for  each 
month  the  spouse  is  under  retirement 
age  on  the  date  when  he  or  she  becomes 
eligible  under  the  overall  minimum. 
When  the  spouse  benefit  increases,  the 
amount  of  the  increase  is  reduced  by 
Vi44  for  the  same  number  of  months 
used  to  compute  the  initial  age 
reduction. 

(d)  Age  reduction  after  1999. 
Beginning  in  the  year  2000  the  amount 
of  age  reduction  shall  be  as  specified  in 
paragraphs  (b)  and  (c)  of  this  section  for 
the  first  36  months  of  the  reduction 
period,  as  defined  in  paragraph  (e)  of 
this  section,  and  Vj4o  for  any  additional 
months  included  in  such  period. 

(e)  Reduction  period  defined.  The 
reduction  period  is  the  number  of 
months  b^iiming  with  the  first  month 
for  which  the  O/M  is  payable  and 
ending  with  the  month  before  the  month 
the  beneficiary  attains  retirement  age. 

S  229.51    Adlustmant  of  age  reduction. 

(a)  General.  If  an  age  reduced 
employee  or  spouse  overall  minimum 
benefit  is  not  paid  for  certain  months 
before  the  employee  or  spouse  attains 
retirement  age,  or  the  employee 
becomes  entitled  to  a  DIB  O/M,  the  age 
reduction  may  be  adjusted  to  drop  the 
months  for  which  no  payment  was 
made  or  the  overall  minimum  rate  was 
not  reduced  for  age. 

(b)  Employee  adjusted  age  reduction. 
The  following  months  are  deducted 
from  the  months  used  to  determine  the 
age  reduction  in  the  Overall  Minimum 
PIA  amount,  effective  the  month  in 
which  the  employee  attains  retirement 
age  or  becomes  entitled  to  a  DIB  O/M: 

(1)  Months  in  which  the  increase 
under  the  overall  minimum  is 
completely  or  partially  deducted 
because  of  the  employee's  excess 
earnings;  and 

(2)  Months  in  which  the  employee  is 
entitled  to  a  DIB  O/M  as  well  as  a 
reduced  O/M. 

(c)  Spouse  adjusted  age  reduction. 
The  following  months  are  deducted 
fiom  the  months  used  to  determine  the 
age  reduction  in  the  spouse  overall 
minimum  benefit,  effective  the  month  ie 
which  the  spouse  attains  retirement  age: 

(1)  Months  in  which  the  spouse  O/M 
benefit  is  completely  or  partially 
deducted  because  of  the  employee's  or 
spouse's  excess  earnings: 

(2)  Months  after  entitlement  to  a 
spouse  O/M  benefit  ends  for  any  reason; 

(3)  Months  in  which  a  spouse  has  in 
her  care  the  employee's  child  who  is 
under  16  years  old  or  disabled  before 
age  22; 
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(4)  Months  in  which  a  DIB  O/M 
benefit  is  not  payable  because  the 
employee  refused  rehabilitation  service 
(see  §229.81  of  this  part). 

$  229.52    Age  reduction  wl)«n  ■  reduced 
age  O/M  Is  effective  tMfora  DIB  O/M. 

If  an  employee  received  a  reduced  age 
O/M  before  the  effective  date  of  a  DIB 
O/M.  the  PIA  amount  for  the  DIB  O/M 
is  reduced  as  if  the  employee  had 
attained  retirement  age  on  the  effective 
date  of  the  DIB  O/M. 

%  229.53    Reduction  for  social  security 
benefits  on  employee's  wage  record. 

The  total  annuity  rate  under  the 
overall  minimum  is  reduced,  but  not 
below  zero,  by  the  total  amount  of  the 
social  security  benefits  being  paid  to  all 
family  members  on  the  employee's  wage 
record. 

§  229.54    Reduction  for  social  security 
iMnefIt  paid  to  employee  on  another 
person's  earnings  record. 

The  employee  PIA  amount  under  the 
overall  minimum,  after  any  age 
reduction,  is  reduced,  but  not  below 
zero,  by  the  amount  of  any  social 
security  benefit  being  paid  to  the 
employee  on  another  person's  earnings 
record. 

§  229.55    Reduction  for  spouse  social 
security  t)eneflL 

A  spouse  benefit  under  the  overall 
minimum,  after  any  adjustment  for  the 
family  maximum  and  for  age,  is 
reduced,  but  not  below  zero,  by  the 
amount  of  any  social  security  benefit 
being  paid  to  the  spouse  on  other  than 
the  employee's  earnings  record.  If  the 
social  security  benefit  is  equal  to  or 
higher  than  the  spouse  overall 
minimum  benefit  and  the  family 
maximum  applies,  the  overall  minimum 
rate  is  recomputed  so  that  the  spouse  is 
not  included,  if  it  would  result  in  a 
higher  overall  minimum  rate. 

§  229.56    Reduction  for  ctiild's  social 
security  t>eneriL 

A  child's  benefit  under  the  overall 
minimum,  after  any  adjustment  for  the 
family  maximum,  is  reduced,  but  not 
below  zero,  by  the  amount  of  any  social 
security  benefit  being  paid  to  the  child 
on  other  than  the  employee's  earnings 
record.  If  the  social  security  benefit  is 
equal  to  or  higher  than  the  child's 
overall  minimum  benefit  and  the  family 
maximum  applies,  the  overall  minimum 
rate  is  recomputed  so  that  the  child  is 
not  included,  if  it  would  result  in  a 
higher  overall  minimum  rate. 

§  229.57    Reduction  in  spouse  overall 
minimum  benefit  for  employee  annuity. 

If  an  annuitant  is  entitled  to  both  an 
employee  annuity  on  his  or  her  own 


earnings  record  and  a  spouse  annuity  on 
a  different  earnings  record,  the  total 
overall  minimum  rates  on  boih  earnings 
records  must  be  higher  than  the  total 
railroad  formula  rates  for  the  overall 
minimum  to  apply.  The  spouse  overall 
minimum  benefit  amount,  after 
adjustment  for  the  family  maximum  and 
for  age.  is  reduced  by  the  employee-only 
overall  minimum  rate  on  the  spouse's 
own  earnings  record  (the  employee 
benefit  adjusted  for  age  and  social 
security  benefits)  plus  the  amount  of 
any  social  security  benefit  payable  to 
the  spouse  on  other  than  the  empoyee's 
earnings  record. 

§  229.58    Rounding  of  overall  minimum 
amounts. 

The  overall  minimum  amount  for 
each  beneficiary  which  is  not  a  multiple 
of  $0.10  is  rounded  to  the  next  lower 
multiple  of  $0.10.  After  reducing  each 
beneficiary's  share  for  other  benefits,  if 
the  result  is  not  a  multiple  of  $1.00  it 
is  rounded  to  the  next  lower  multiple  of 
$1.00. 

Subpart  G— Reduction  for  Worker's 
Compensation  or  Disability  Benefits 
Under  a  Federal,  State,  or  Local  Law  or 
Plan 

§229.65    Initial  rwJucUon. 

(a)  When  reduction  is  effective.  A 
benefit  computed  under  the  overall 
minimum  based  on  disability  (DIB  O/M) 
is  reduced  (not  below  zero)  for  any 
month  the  employee  is  under  retirement 
age  and  is  entitled  to  worker's 
compensation  or  disability  benefits 
under  a  Federal,  State,  or  local  law  or 
plan  (public  disability  benefit).  The 
reduction  is  effective  with  the  month 
the  employee  is  entitled  to  worker's 
compensation  or  a  public  disability 
benefit. 

(b)  When  reduction  is  not  made.  A 
reduction  for  worker's  compensation  is 
not  made  if  the  law  or  plan  under  which 
the  worker's  compensation  or  public 
disability  benefit  is  paid  provides  for 
the  reduction  of  the  benefit  provided 
due  to  entitlement  to  a  social  security 
disability  benefit,  and  so  provided  on 
February  18. 1981. 

(c)  Amount  of  reduction.  The 
reduction  in  the  DIB  O/M  for  worker's 
compensation  or  public  disability 
benefit  equals  the  difference  between: 

(1)  The  sum  of  the  monthly  DIB  O/M 
rate,  including  benefits  for  all  family 
members  (subject  to  the  family 
maximum),  plus  the  monthly  worker's 
compensation  or  public  disability 
benefit;  and 

(2)  The  higher  of  80  percent  of  the 
employee's  average  current  earnings 
before  becoming  disabled  or  the 


monthly  DIB  O/M  rate  (before  reduction 
for  worker's  compensation  or  public 
disability  benefit). 

(d)  Average  current  earnings,  defined. 
Beginning  January  1, 1979,  an 
employee's  average  current  earnings  for 
purposes  of  this  section  are  the  highest 
of: 

(1)  The  average  monthly  wage  (see 

§  225.2  of  this  chapter)  used  to  compute 
the  DIB  O/M  under  the  Social  Security 
Act  rules  which  were  in  effect  before 
1979;  or 

(2)  One-sixtieth  of  the  employee's 
total  earnings  from  employment  or  self- 
employment  under  either  the  Social 
Security  or  Railroad  Retirement  Acts 
(including  earnings  that  exceed  the 
maximum  used  in  computing  social 
security  benefits)  for  the  5  consecutive 
years  after  1950  in  which  the  earnings 
were  the  highest;  or 

(3)  One-twelfth  of  the  employee's  total 
earnings  from  employment  or  self- 
employment  under  either  the  Social 
Security  or  Railroad  Retirement  Acts 
(including  earnings  that  exceed  the 
maximum  used  in  computing  social 
security  benefits)  for  the  year  of  highest 
earnings  in  the  period  from  5  years 
before  through  the  year  in  which  the 
employee  became  disabled.  The  result  is 
rounded  to  the  next  lower  multiple  of 
$1.00. 

§  229.66    Changes  in  reduction  amount 

(a)  Change  in  DIB  O/M.  The  amount 
of  the  worker's  compensation  or  public 
disability  benefit  reduction  does  not 
change  when  there  is  an  increase  in  the 
DIB  O/M  rate  because  of  an  amendment 
or  cost  of  living  increase.  However,  the 
reduction  amount  does  change  if  there 
is  a  change  in  the  family  members 
included  in  the  DIB  O/M.  When  the 
number  of  family  members  changes  and 
the  DIB  O/M  is  still  payable,  the  amount 
of  the  reduction  is  recomputed  using  the 
DIB  O/M  rate,  including  the  changed 
family  group,  as  if  the  new  family 
composition  had  existed  when  the 
worker's  compensatign  or  public 
disability  benefit  reduction  first  applied. 
However,  this  new  reduction  is  not 
effective  until  the  date  of  the  change  of 
the  family  group.  The  worker's 
compensation  or  public  disability 
benefit  and  average  current  earnings  are 
the  same  as  those  used  before  the 
change  in  the  family  group. 

(b)  Change  in  amount  of  worker's 
compensation/public  disability  benefit. 
The  amount  of  the  reduction  for 
worker's  compensation  or  public 
disability  benefit  changes  when  there  is 
a  change  in  the  amount  of  the  worker's 
compensation  or  public  disability 
benefit.  If  the  worker's  compensation  or 
public  disability  benefit  increases,  the 
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change  in  the  reduction  amount  is 
effective  with  the  month  of  the  increase. 
If  the  woii^er'g  compensation  or  public 
disability  benefit  decreases,  the  change 
in  the  reduction  amount  is  effective 
with  the  month  of  the  decrease,  no 
matter  wdten  the  notice  of  the  decrease 
is  received. 

f  229^    Redetermination  of  reductioa. 

(a)  General.  All  cases  reduced  for 
MToricer's  compensation  or  public 
disability  beneHt  are  recomputed  in  the 
second  year  after  the  year  the  reduction 
was  first  applied  and  every  third  year 
after  that  The  redetermined  rate  is 
effective  with  fanuary  of  the  year  after 
the  year  the  redetermination  is  made. 
The  redetermined  reduction  is  used 
only  if  it  provides  an  annuity  rate  that 
is  higher  than  the  previous  annuity  rate. 

(b)  Redetermined  average  current 
earnings.  The  average  current  earnings 
amount  used  in  redetermining  a 
worker's  compensation  or  public 
disability  benefit  reduction  is 
determined  by  multiplying  the  initial 
average  current  earnings  amount  by: 

(1)  The  average  total  wages  (including 
wages  that  exceed  the  maximum  used  in 
computing  social  security  benefits)  of  all 
persons  for  whom  wages  were  reported 
to  the  Secretary  of  the  Treasury  for  the 
year  before  the  year  or  redetermination, 
divided  by  the  average  total  wages  for 
1977  or,  if  later,  the  year  before  the  year 
the  reduction  was  first  computed.  If  the 
resuh  is  not  a  multiple  of  $1.00.  it  is 
rounded  to  the  next  lower  multiple  of 
Sl.OO;  or 

(2)  If  the  reduction  was  first  computed 
before  1978,  the  average  taxable  wages 
reported  to  the  Secretary  of  Heahh  and 
Human  Services  for  the  first  quarter  of 
1977.  divided  by  the  average  taxable 
wages  for  the  first  quarter  of  the  year 
before  the  year  the  reduction  was  first 
computed.  If  the  resuh  is  not  a  multiple 
of  $1.00.  it  is  rounded  to  the  next  lowBr 
muhipleor$1.00. 

$229.68    Rwluctlon  of  DIB  (VM. 

A  reduction  for  entitlement  to 
tvorker's  compensation  or  a  public 
disability  benefit  is  applied  after  the  DIB 
O/M  is  reduced  for  age  and  the  family 
maximum.  The  spouse  and  child  O/M 
benefits  are  first  reduced 
proportionately.  The  employee  O/M 
benefit  is  decreased  by  any  remaining 
reduction  amount. 

Subpart  H— fyHsceHaneous  Deductions 
and  Redudiofu 

f  228.80    Earnings  restrictions. 

The  O/M  may  be  reduced  due  to 
earnings  firom  employment  or  self- 
employment  in  the  same  manner  as  a 


social  security  benefit.  These 
restriction^  on  earnings  are  found  at 
subpart  E  of  part  404  of  this  chapter. 
Earnings  can  never  reduce  an 
employee's  benefit  below  the  railroad 
formula  rate  less  the  amount  that  those 
benefits  would  be  reduced  by  earnings. 

i  229.81    Refusal  to  accept  vocational 
rshabUttation. 

The  EHB  O/M  is  not  payable  for  any 
month  in  which  the  disabled  employee 
refuses,  without  good  reason,  to  accept 
vocational  rehabilitation  services 
available  under  an  approved  state 
program.  A  disabled  child's  benefit 
under  the  O/M  is  not  payable  for  any 
month  in  which  the  child  refuses, 
without  good  reason,  to  accept  such 
vocational  rehabilitation  services, 
unless  the  child  is  a  full-time  student. 

$229.82    Faliura  to  have  child  In  cara^ 

(a)  General.  The  full  amount  of  the 
spouse  overall  minimum  benefit  is  not 
payable  for  any  month  a  spouse,  who  is 
included  in  the  overall  minimum 
because  he  or  she  has  a  child  in  his  or 
her  care,  is  under  retirement  age  and  is 
no  longer  caring  for  an  eligible  child. 
However,  if  the  spouse  is  at  least  62 
jrears  old.  a  reduced  spouse  annuity  or 
a  reduced  overall  minimum  benefit  is 
payable  if  the  spouse  has  stated  that  he 
or  she  will  accept  a  reduced  benefit. 

(b)  Report  required.  When  the  overall 
minimum,  which  includes  a  benefit  for 
a  spKiuse  %vho  has  the  employee's  child 
in  his  or  her  care,  is  payable,  both  the 
employee  and  spouse  are  responsible  for 
reporting  when  the  child  leaves  the 
spouse's  care.  The  report  is  due  before 
the  benefits  are  paid  for  the  second 
month  after  the  first  month  in  which  the 
child  is  no  longer  in  the  spouse's  care. 

(c)  Penalty  for  failure  to  report.  If  the 
employee  or  spouse  does  not  report  the 
fact  that  a  spouse  included  in  the 
overall  minimum  no  longer  has  an 
eligible  child  in  his  or  her  care  within 
the  time  limit  shown  in  paragraph  (b)  of 
this  section,  a  penalty  is  deducted  hxjm 
the  overall  minimum  amount,  unless 
there  is  a  good  reason  for  the  person's 
failure  to  report.  The  penalty  deduction 
for  the  first  failure  to  make  a  timely 
report  equals  the  amount  of  the  overall 
minimum  increase  for  the  first  month  in 
which  a  report  should  have  been  made. 
The  deduction  for  the  second  failure  to 
make  a  timely  report  is  twice  the 
amount  of  the  overall  minimum 
increase  for  the  first  month  in  which  a 
report  should  have  been  made.  The 
deduction  for  the  third  and  later  failures 
to  make  a  timely  report  is  three  times 
the  amount  of  the  overall  minimum 
increase  for  the  first  month  in  which  a 
report  should  have  been  made  or.  if  less. 


the  overall  minimum  increase  times  the 
number  of  months  for  which  a  timely 
report  was  not  made. 

§229.83    Deportation. 

The  age  DIB  O/M  is  not  payable  for 
any  month  after  the  month  the  Board 
receives  notice  that  the  employee  has 
been  deported  for  a  reason  shown  in 
section  202(h)  of  the  Social  Security 
Act.  This  restriction  no  longer  applies  if 
the  employee  is  later  legally  admitted  to 
the  United  States  for  permanent 
residence. 

$229.84    Convlctton  for subverslwa 
actiwlliei- 

If  a  person  is  convicted  of  subversive 
activities  (under  chapter  37. 105.  or  115 
of  title  18  of  the  U.S.  Code  or  section  4. 
112,  or  113  of  the  Internal  Security  Act 
of  1950.  as  amended),  the  court  may 
order  that  earnings  in  the  year  of  the 
conviction  and  previous  years  are  to  be 
disregarded  in  determining  whether  the 
person  is  entitled  to  social  security 
benefits.  These  earnings  would  also  be 
ignored  in  determining  entitlement  to 
the  age  or  DfB  O/M. 

$229J6    Substantial gainlui activity t>y 
Mind  amptoye*  or  child. 

A  blind  employee  or  child  who  is  55 
years  old  or  older  is  entitled  to  an  O/M 
benefit  based  on  disability  while  he  or 
she  is  working  in  substantial  gainful 
activity  that  does  not  require  skills  or 
ability  used  in  his  or  her  previous  wort. 
However,  the  DIB  O/M  or  child's  O/M 
benefit  is  not  payable  for  any  month  in 
which  the  employee  or  child  works  in 
any  type  of  substantial  gainful  activity 
which  requires  skills  or  abilities 
comparable  to  those  of  any  gainful 
activity  in  which  he  or  she  has 
previously  engaged  with  some  regularity 
and  over  a  substantial  period  of  time. 

Subpart  t— Payment  of  Overall 
Minimum  Rate 

S  229.90    Proporttonats  shares  of  overaM 
minimum. 

When  both  the  employee  and  the 
spouse  are  entitled  to  annuities  and  the 
overall  minimum  rate  is  higher  than  the 
railroad  formula  rate,  the  overall 
minimum  amount  must  be  divided 
between  the  employee  and  spouse.  The 
employee  receives  two-thirds  of  the 
total  O/M  rate.  The  spouse  receives  one- 
third  of  the  total  O/M  rate. 

$  229.91    Payment  of  the  overall  minimum 
for  part  of  a  month. 

(a)  Employee  annuity  payable  for  part 
of  a  month.  If  an  employee  annuity 
begins  after  the  first  day  of  the  month, 
the  O/M  amount  payable  for  the  partial 
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month  is  Vso  of  the  monthly  rate  times 
the  number  of  days  in  the  partial  month. 

(b)  Spouse  annuity  payable  for  part  of 
a  month — (1)  Spouse  not  included  in  Ol 
St  before  beginning  date  of  spouse 
annuity  and  0/M  applies  as  of  the 
spouse  annuity  beginning  date.  If  a 
spouse  annuity  begins  after  the  first  day 
of  a  month,  and  the  spouse  is  not 
includable  in  the  O/M  before  the 
beginning  date  of  the  spouse  annuity, 
and  the  O/M  rate  paid  to  the  family 
group,  including  the  spouse,  as  of  the 
spouse  annuity  beginning  date  exceeds 
the  amounts  payable  using  the  benefit 
formulas  under  the  Railroad  Retirement 
Act,  the  amount  payable  to  the  spouse 
for  the  partial  month  is  Vm  of  the 
spouse's  share  of  the  O/M  rate  times  the 
number  of  days  in  the  month  beginning 
with  the  spouse's  annuity  beginning 
date.  In  such  a  case,  if  the  employee 
annuity  is  payable  from  the  first  day  of 
the  month,  the  amount  payable  to  the 
employee  is: 

(i)  One-thirtieth  of  the  higher  of  the 
railroad  formula  or  the  O/M  rate, 
without  the  spouse  included,  times  the 
number  of  days  in  the  month  before  the 
spouse  annuity  begins,  plus 

(ii)  One-thirtieth  of  the  employee's 
share  of  the  O/M  rate,  with  the  spouse 
included,  times  the  number  of  days  in 
the  month  beginning  with  the  spouse's 
annuity  beginning  date. 

(2)  Spouse  included  in  O/M  before 
beginning  date  of  spouse  annuity  and 
the  O/M  continues  to  apply.  If  a  spouse 
annuity  begins  after  the  first  day  of  a 
month,  and  the  spouse  is  includable  in 
the  O/M  before  the  beginning  date  of  the 
spouse  annuity,  and  the  O/M  rate  paid 
to  the  family  group,  including  the 
spouse,  as  of  the  spouse  annuity 
beginning  date  continues  to  exceed  the 
amounts  payable  using  the  benefit 
formulas  under  the  Railroad  Retirement 
Act,  the  amount  payable  to  the  spouse 
for  the  partial  month  is  Vso  of  the 
spouse's  share  of  the  O/M  rate  times  the 
number  of  days  in  the  month  beginning 
with  the  spouse's  annuity  beginning 
date.  In  such  a  case,  if  the  employee 
annuity  is  payable  from  the  first  of  the 
month,  the  amount  payable  to  the 
employee  is: 

(i)  One-thirtieth  of  the  O/M  rate,  with 
the  spouse  included,  times  the  number 
of  days  in  the  month  before  the  spouse 
annuity  begins:  plus 

(ii)  One-tbirtieth  of  the  employee's 
share  of  the  O/M  rate,  with  the  spouse 
included,  times  the  number  of  days  in 
the  month  beginning  with  the  spouse's 
annuity  beginning  date. 

(3)  O/M  rate  applies  before  beginning 
date  of  spouse  annuity  and  the  railroad 
formula  applies  as  of  the  spouse 
annuity  beginning  date.  If  a  spouse 


annuity  begins  after  the  first  day  of  a 
month  and  the  O/M  rate  applies  to  the 
family  group,  with  or  without  the 
spouse  included,  before  the  beginning 
date  of  the  spouse  annuity,  and  the  O/ 
M  rate  paid  to  the  family  group, 
including  the  spouse,  as  of  the  spouse 
annuity  beginning  date  is  less  than  the 
amounts  payable  using  the  formulas 
under  the  Railroad  Retirement  Act.  the 
amount  payable  to  the  spouse  for  the 
partial  month  is  V30  of  the  spouse's 
railroad  formula  rate  times  the  number 
of  days  in  the  month  beginning  with  the 
spouse's  annuity  beginning  date.  In 
such  a  case,  if  the  employee  annuity  is 
payable  from  the  first  day  of  the  month, 
the  amount  payable  to  the  employee  is: 

(i)  One-thirtieth  of  the  O/M  times  the 
number  of  days  in  the  month  before  the 
spouse  annuity  begins;  plus 

(ii)  One-thirtieth  of  the  employee's 
railroad  formula  rate  times  the  number 
of  days  in  tne  month  beginning  with  the 
spouse's  annuity  beginning  date. 

Dated:  September  30, 1993. 

By  authority  of  the  Board. 
For  the  Board: 
Beatrice  Ezerski, 
Secretory  to  the  Board. 
|FR  Doc.  93-24689  Filed  10-14-93;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 
Daig  Enforpement  Administration 
21  CFR  Part  1308 

Schedules  of  Controlled  Substances; 
Placement  of  Methcathlnone  Into 
Schedule  I 


AGENCY:  Drug  Enforcement 
Administration,  Justice. 
ACTION:  Final  rule. 


summary:  This  final  rule  is  issued  by  the 
Administrator  of  the  Drug  Enforcement 
Administration  (DEA)  to  place 
methcathinone  into  Schedule  I  of  the 
Controlled  Substances  Act  (CSA).  This 
action  is  based  on  findings  made  by  the 
DEA  Administrator,  after  review  and 
evaluation  of  the  relevant  data  by  both 
DEA  and  the  Acting  Assistant  Secretary 
for  Health,  Department  of  Health  and 
Human  Services,  that  methcathinone 
meets  the  statutory  criteria  for  inclusion 
in  Schedule  I  of  the  CSA.  Since  this 
substance  has  been  temporarily 
scheduled  in  Schedule  I,  the  regulatory 
control  mechanisms  and  criminal 
sanctions  of  Schedule  I  continue  to  be 
applicable  to  the  possession, 
manufacture,  distribution,  importation 
and  exportation  of  this  substance. 
EFFECTIVE  DATE:  October  15, 1993. 


FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McClain.  Jr..  Chief.  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration. 
Washington,  DC  20537.  Telephone: 
(202) 307-7183. 

SUPPLEMENTARY  INFORMATION:  On  April 
28. 1993,  in  a  notice  of  proposed 
rulemaking  published  in  the  Federal 
Register  (58  FR  25788)  and  after  a 
review  of  relevant  data,  the  DEA 
Administrator  proposed  to  place 
methcathinone  into  Schedule  I  of  the 
CSA  pursuant  to  21  U.S.C.  811(a).  Prior 
to  that  time,  the  DEA  Administrator 
submitted  data  which  DEA  gathered 
regarding  methcathinone  to  the 
Assistant  Secretary  for  Health,  delegate 
of  the  Secretary  of  the  Department  of 
Health  and  Human  Services.  In 
accordance  with  21  U.S.C.  811(b).  the 
DEA  Administrator  also  requested  a 
scientific  and  medical  evaluation  and  a 
scheduling  recommendation  for 
methcathinone  from  the  Assistant 
Secretary  for  Health. 

Methcathinone  had  been  temporarily 
placed  into  Schedule  I  of  the  CSA  by  the 
DEA  Administrator  on  May  1, 1992  for 
a  period  of  one  year  (57  FR  18824)  using 
the  temporary  scheduling  provisions  of 
the  CSA  (21  U.S.C.  811(h)).  The 
temporary  scheduling  of  methcathinone 
subsequently  was  extended  for  six 
months  until  November  1. 1993  (58  FR 
25934).  The  temporary  scheduling  was 
based  on  a  finding  by  the  DEA 
Administrator  that  such  scheduling  was 
necessary  to  avoid  an  imminent  hazard 
to  the  public  safety. 

By  letter  dated  August  31. 1993.  the 
DEA  Administrator  received  the 
scientific  and  medical  evaluation  and 
scheduling  recommendation  for 
methcathinone  from  the  Acting 
Assistant  Secretary  for  Health,  delegate 
of  the  Secretary  of  the  Department  of 
Health  and  Human  Services.  The  Acting 
Assistant  Secretary  recommended  that 
methcathinone  be  placed  into  Schedule 
I  of  the  CSA  based  on  a  scientific  and 
medical  evaluation  of  the  available  data. 
The  notice  of  proposed  rulemaking  for 
methcathinone  provided  the 
opportunity  for  interested  parties  to 
submit  comments,  objections  or  requests 
for  a  hearing  regarding  the  scheduling  of 
methcathinone.  No  comments, 
objections  or  requests  for  a  hearing  were 
received  regarding  methcathinone 

Methcathinone  has  a  chemical 
structure  similar  to  that  of 
methamphetamine  and  cathinone.  All 
forms  of  methamphetamine  have  been 
controlled  in  Schedule  II  of  the  CSA 
since  1971.  Cathinone  was  placed  in 
Schedule  I  of  the  CSA  of  February  14. 
1993. 
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In  preclinical  studies,  methcathinone 
hydrochloride  produces 

Khannacological  effects  and  appears  to 
ave  an  abuse  potential  similar  to  that 
of  the  amphetamines.  Methcathinone 
hydrochloride  increases  spontaneous 
rodent  locomotor  activity,  potentiates 
the  release  of  radiolabelled  dopamine 
from  dopaminergic  nerve  terminals  in 
the  brain  and  causes  app>etite 
suppression.  In  drug  discrimination 
sttklies,  methcathinone  hydrochloride 
evokes  both  (■f)=amphetamine  and 
cocaine  Induced  appropriate 
responding.  When  examined  in 
particular  pharmacological  assays  for 
psychomotor  stimulant-like  activity, 
both  the  d  and  the  1  enantiomeric  forms 
of  methcathinone  hydrochloride  have 
been  found  to  be  pharmacologically 
active.  In  these  assays,  the  l-form  of 
methcathinone  is  more  active  than 
either  d=methcathinone  or 
(-f  leamphetamine.  Racemic 
methcathinone  hydrochloride  is 
intravenously  self-administered  by 
baboons,  thus  indicating  that 
methcathinone  produces  reinforcing 
effects  in  this  laboratory  animal  and 
suggesting  that  this  drug  has  a  potential 
for  abuse  in  the  human  population. 

To  date,  the  abuse  of  methcathinone 
has  been  primarily  dociunented  in 
Michigan  and  Wisconsin.  Tbe  abuse  of 
methcathinone  is  believed  to  have 
originated  in  Michigan  in  1989.  Since 
that  time,  the  abuse  of  methcathinone  in 
Michigan  has  increased  substantially, 
almost  exclusively  in  the  Upper 
Peninsula  of  the  state.  Methcathinone 
abuse  spread  from  Michigan  into 
Wisconsin  approximately  in  the  Fall  of 
1992.  Health  officials  in  Michigan  and 
Wisconsin  have  encountered  abusers  of 
methcathinone.  There  have  been  a 
number  of  documented  emergency  room 
cases  involving  the  purported  abuse  of 
methcathinone.  Drug  abuse  treatment 
centers  in  Marquette  and  Iron  Mountain. 
Michigan,  as  well  as  several  psychiatric 
treatment  centers  in  Wisconsin  have 
reported  encounters  with 
methcathinone  abusers. 

The  principal  form  of  methcathinone 
distributed  and  abused  is  the 
hydrochloride  salt  of  the  1-enantiomer. 
which  exists  as  a  white  to  off-white, 
chunky  powdered  material.  It  is  usually 
sold  as  itself  under  such  street  names  as 
"Cat"  and  "Goob".  Less  of^en  it  is 
passed  off  as  methamphetamine  under 
such  names  as  "Crank"  or  "Speed".  The 
most  common  route  of  administration  is 
via  nasal  insufflation.  Other  routes  of 
administration  include  oral  ingestion, 
intravenous  injection  and  smoking. 
Methcathinone  is  abused  in  binges 
bsting  two  to  six  days.  During  this  time, 
methcathinone  is  repeatedly 


administered,  resulting  in  the  daily 
administration  of  amounts  surpassing 
one  or  two  grams.  The  methcathinone 
binge  resembles  amphetamine  binges  in 
that  the  abuser  does  not  sleep  or  eat  and 
takes  in  little  in  the  way  of  liquids.  The 
methcathinone  binge  is  followed  by  a 
"crash"  characterized  by  long  periods  of 
sleep,  excess  eating  and,  in  some  cases, 
depression. 

Methcathinone  is  abused  for  its 
psychomotor  stimulant  effects.  It  is 
reported  by  abusers  to  produce  such 
desirable  effects  as  a  "burst  of  energy", 
"headrush".  "bodyrush".  a  "speeding  of 
the  mind",  an  "increased  feeling  of  self- 
confidence"  and  "euphoria".  Abusers 
have  also  refKJrted  that  methcathinone 
produces  unpleasant  effects  such  as 
paranoia,  hallucinations,  anxiety, 
tremor,  insomnia,  malnutrition,  weight 
loss,  dehydration,  sweating,  stomach 
pains,  nose  bleeding  and  body  aches. 
Following  the  crash,  some  individuals 
have  experienced  depression  with  or 
without  thoughts  of  suicide. 

Methcathinone  hydrochloride  is 
produced  for  street  distribution  in 
clandestine  laboratories.  Between  June. 
1991  and  August,  1993. 27  active  or 
inactive  clandestine  methcathinone 
laboratories  were  seized  by  Federal, 
state  and  local  law  enforcement  officials 
in  Michigan.  Since  January.  1993.  at 
least  five  clandestine  methcathinone 
laboratories  have  been  encountered  in 
Wisconsin.  In  August  1992  a 
clandestine  methcathinone  laboratory 
was  seized  in  Seattle,  Washington.  In 
June  1993  a  clandestine  methcathinone 
laboratory  was  seized  in  Illinois.  In 
September  1993  four  clandestine 
methcathinone  laboratories  were  seized 
in  Indiana. 

Methcathinone  has  been  encountered 
by  law  enforcement  officials  in 
Michigan,  Wisconsin,  Washington. 
Illinois  and  Missouri.  Michigan  State 
Police  obtained  the  first  street  sample  of 
methcathinone  in  February,  1991.  Since 
that  time  there  have  been  over  75 
encounters  of  methcathinone  by 
Federal,  state  and  local  law  enforcement 
officials  in  Michigan.  Methcathinone 
was  first  encountered  in  Wisconsin  in 
March  1992.  Since  October  1992,  there 
have  been  more  than  30  Federal,  state  or 
local  law  enforcement  encounters  of 
methcathinone  in  Wisconsin. 

The  Food  and  Drug  Administradon 
(FDA)  has  notified  DEA  that  there  are  no 
exemptions  or  approvals  in  effect  under 
section  505  of  the  Federal  Food,  Drug 
and  Cosmetic  Act  for  methcathinone.  A 
search  of  the  scientific  and  medical 
literature  revealed  no  indications  of 
current  medical  use  of  methcathinone  in 
or  outside  of  the  United  States. 


Based  upon  the  investigation  and 
review  conducted  by  DEA  and  upon  the 
scientific  and  medical  evaluation  and 
recommendation  of  the  Acting  Assistant 
Secretary  for  Health,  delegate  of  the 
Secretary  of  the  Department  of  Health 
and  Human  Services,  received  in 
accordance  with  21  U.S.C.  811(b),  the 
DEA  Administrator,  pursuant  to  the 
provisions  of  21  U.S.C.  811(a)  and  (b). 
finds  that: 

(1)  Methcathinone  has  a  high  potential 
for  abuse; 

(2)  Methcathinone  has  no  currently 
accepted  medical  use  in  treatment  in 
the  United  States;  and, 

(3)  Methcathinone  lacks  accepted  safety 
for  use  imder  medical  supervision.  . 

These  findings  are  consistent  with  the 
placement  of  methcathinone  into 
Schedule  I  of  the  CSA. 

All  regulations  applicable  to  Schedule 
I  substances  continue  to  be  effective  as 
of  October  15, 1993  with  respect  to 
methcathinone.  This  substance  has  been 
in  Schedule  I  pursuant  to  the  temporary 
scheduling  provisions  of  21  U.S.C. 
811(h)  since  May  1. 1992.  The  current 
applicable  regulations  are  as  follows: 

i.  Registration.  Any  person  who 
manufactures,  distributes,  delivers, 
imports  or  exports  methcathinone  or 
who  engages  in  research  or  conducts 
instructional  activities  with  respect  to 
this  substance,  or  who  proposes  to 
engage  in  such  activities,  must  be 
registered  to  conduct  such  activities  in 
accordance  with  parts  1301  and  1311  of 
title  21  of  the  Code  of  Federal 
Regulations. 

2.  Security.  Methcathinone  must  be 
manufactured,  distributed  and  stored  in 
accordance  with  §§  1301.71-1301.76  of 
title  21  of  the  Code  of  Federal 
Regulations. 

3.  Labeling  and  Packaging.  All  labels 
and  labeling  for  commercial  containers 
of  methcathinone  must  comply  with  the 
requirements  of  §  §  1302.03-1302.05, 
1302.07  and  1302.08  of  title  21  of  the 
Code  of  Federal  Regulations. 

4.  Quotas.  All  persons  required  to 
obtain  quotas  for  methcathinone  shall 
submit  applications  pursuant  to 

§  S  1303.12  and  1303.22  of  title  21  of  the 
Code  of  Federal  Regulations. 

5.  Inventory.  Every  registrant  required 
to  keep  records  and  who  possesses  any 
quantity  of  methcathinone  shall  take  an 
inventory  of  all  stocks  of  this  substance 
on  hand  pursuant  to  §  §  1304.1 1- 
1304.19  of  title  21  of  the  Code  of  Federal 
Regulations. 

6.  Records.  All  registrants  required  to 
keep  records  pursuant  to  §  §  1304.21- 
1304.27  of  title  21  of  the  Code  of  Federal 
Regulations  shall  maintain  such  records 
on  methcathinone. 
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7.  Reports.  All  registrants  required  to 
submit  reports  pursuant  to  §  §  1304.34- 
1304.37  of  title  21  of  the  Code  of  Federal 
Regulations  shall  do  so  regarding 
methcathinone. 

8.  Order  Forms.  All  registrants 
involved  in  the  distribution  of 
methcathinone  must  comply  with  the 
order  form  requirements  of  §  §  1305.01- 
1305.16  of  title  21  of  the  Code  of  Federal 
Regulations. 

9.  Importation  and  Exportation.  All 
importation  and  exportation  of 
methcathinone  shall  be  in  compliance 
with  part  1312  of  title  21  of  the  Code  of 
Federal  Regulations. 

10.  Criminal  Liability.  Any  activity 
with  respect  to  methcathinone  not 
authorized  by,  or  in  violation  of,  the 
CSA  or  the  Controlled  Substances 
Import  and  Export  Act  shall  be 
unlawful. 

The  Administrator  of  the  DEA  hereby 
certifies  that  the  permanent  placement 
of  methcathinone  into  Schedule  I  of  the 
CSA  will  have  no  significant  impact 
upon  entities  whose  interests  must  be 
considered  under  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.  This 
action  involves  the  control  of  a 
substance  with  no  currently  approved 
medical  use  in  the  United  States. 

This  final  rule  is  not  a  major  rule  for 
the  purposes  of  Executive  Order  12291 
(46  FR  13193)  of  February  17, 1981.  It 
has  been  determined  that  drug 
scheduling  matters  are  not  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  the 
provisions  of  Executive  Order  12291. 
Accordingly,  this  drug  scheduling 
action  is  not  subject  to  the  provisions  of 
Executive  Order  12778  which  are 
contingent  upon  review  by  OMB. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  Executive  Order  12612,  and  it 
has  been  determined  that  this 
scheduling  action  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  Sub)ects  in  Zl  CFR  Part  1308 

Administrative  practice  and 
procedure.  Drug  traffic  control. 
Narcotics,  Prescription  drugs. 

Under  the  authority  vested  in  the 
Attorney  General  by  section  201(a)  of 
the  CSA  (21  U.S.C.  811(a)),  and 
delegated  to  the  Administrator  of  DEA 
by  Department  of  Justice  Regulations  (28 
CFR  0.100),  the  Administrator  hereby 
orders  that  21  CFR  part  1308  be 
amended  as  follows: 

PART  130&-{AMENOED] 

1.  The  authority  citation  for  21  CFR 
part  1308  continues  to  read  as  follows: 


Authority:  21  U  S.Q  811.  812.  871(b), 
unless  otherwise  noted. 

2.  Section  1306.11(f)  is  amended  by 
redesignating  paragraphs  (0(3)  through 
(0(5)  to  (0(4)  through  (0(6)  and  by 
adding  a  new  paragraph  (0(3)  to  read  as 
follows: 

$1306.11    SchwtutoL 

(0*** 

(3)  Methcathinone  (Some  other 
names:  2-(methyIamino)- 
propiophenone;  alpha- 
{methylamino)propiophenone;  2- 
(methylamino)-l-phenylpropan-l-one; 
alpha- A^methylaminopropiophenone; 
monomethylpropion;  ephedrone;  N- 
methylcathinone;  methylcathinone;  AL- 
464;  AL-422;  AL-463  and  UR1432),  its 
salts,  optical  isomers  and  salts  of  optical 
isomers  .  . .  1237. 


S  1306.11    [AnwndMq 

3.  Section  1308.11(g)  is  amended  by 
removing  paragraph  (g)(3)  and 
redesignating  paragraphs  (g)(4)  and  (5) 
as  (g)(3)  and  (4). 

Dated:  Oclol)er  7 , 1 993. 
Robert  C  Bonner, 
Administrator  of  Drug  Enforcement. 
jFR  Doc.  93-25279  Filed  10-14-93;  8:45  am) 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  2610  and  2622 

Late  Premium  Payments  and  Employer 
Liability  Underpayments  and 
Overpayments:  Interest  Rate  for 
Determining  Variable  Rate  Premium; 
Amendments  to  Interest  Rates 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

summary:  This  document  notifies  the 
public  of  the  interest  rate  applicable  to 
late  premium  payments  and  employer 
liability  underpayments  and 
overpayments  for  the  calendar  quarter 
beginning  October  1,  1993.  This  interest 
rate  is  established  quarterly  by  the 
Internal  Revenue  Service.  This 
document  also  sets  forth  the  interest 
rates  for  valuing  unfunded  vested 
benefits  for  premium  purposes  for  plan 
years  beginning  in  August  1993  through 
October  1993.  These  interest  rates  are 
established  pursuant  to  section  4006  of 
the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended.  The 
effect  of  these  amendments  is  to  advise 


plan  sponsors  and  pension  practitioners 
of  these  new  interest  rates. 
EFFECTIVE  DATE:  October  1, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel 
(Code  22000).  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street,  NW., 
Washington,  DC  20006;  telephone  (202) 
778-8850  (202)  778-8859  for  TTY  and 
TTD).  These  are  not  toll-free  numbers. 
SUPPLEMENTARY  MFORMATKM:  As  part  of 
title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended  ("ERISA"),  the  Pension 
Benefit  Guaranty  Corporation  ("PBGC') 
collects  premiums  from  ongoing  plans 
to  support  the  single-employer  and 
multiemployer  insurance  programs. 
Under  the  single-employer  program,  the 
PBGC  also  collects  employer  liability 
from  those  persons  described  in  ERISA 
section  4062(a).  Under  ERISA  section 
4007  and  29  CFR  2610.7.  the  interest 
rate  to  be  charged  on  unpaid  premiums 
is  the  rate  established  under  section 
6601  of  the  Internal  Revenue  Code 
("Code").  Similarly,  under  29  CFR 
§  2622.7.  the  interest  rate  to  be  credited 
or  charged  with  respect  to  overpayments 
or  underpayments  of  employer  liability 
is  the  section  6601  rate.  These  interest 
rates  are  published  by  the  PBGC  in 
appendix  A  to  the  premium  regulation 
and  appendix  A  to  the  employer 
liability  regulation. 

The  Internal  Revenue  Service  has 
announced  that  for  the  quarter 
beginning  Oct(^r  1, 1993,  the  interest 
charged  on  the  underpayment  of  taxes 
will  be  at  a  rate  of  7  percent. 
Accordingly,  the  PBGC  is  amending 
appendix  A  to  29  CFR  part  2610  and 
appendix  A  to  29  CFR  part  2622  to  set 
forth  this  rate  for  the  October  1, 1993, 
through  December  31, 1993,  quarter. 

Under  ERISA  section 
5006(a)(3)(E)(iii)(n).  in  determining  a 
single-employer  plan's  unfunded  vested 
benefits  for  premium  computation 
purposes,  plans  must  use  an  interest 
rate  equal  to  80%  of  the  annual  yield  on 
30-year  Treasury  securities  for  the 
month  preceding  the  beginning  of  the 
plan  year  for  which  premiums  are  being 
paid.  Under  §  2610.23(b)(1)  of  the 
premium  regulation,  this  value  is 
determined  by  reference  to  30-year 
Treasury  constant  maturities  as  reported 
in  Federal  Reserve  Statistical  Releases 
G.13  and  H.15.  The  PBGC  publishes 
these  rates  in  appendix  B  to  the 
regulation. 

The  PBGC  publishes  these  monthly 
interest  rates  in  appendix  B  on  a 
quarterly  basis  to  coincide  with  the 
publication  of  the  late  payment  interest 
rate  set  forth  in  appendix  A.  (The  PBGC 
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publishes  the  appendix  A  rates  every 
quarter,  regardless  of  whether  the  rate 
has  changed.)  Unlike  the  appendix  A 
rate,  which  is  determined  prospectively, 
the  appendix  B  rate  is  not  known  until 
a  short  time  after  the  first  of  the  month 
for  which  it  applies.  Accordingly,  the 
PBGC  is  hereby  amending  app>endLx  B  to 
part  2610  to  add  the  vested  benefits 
valuation  rates  for  plan  years  beginning 
in  August  of  1993  through  October  of 
1993. 

The  appendices  to  29  CFR  parts  2610 
and  2622  do  not  prescribe  the  interest 
rates  under  these  regulations.  Under 
both  regulations,  the  appendix  A  rates 
are  the  rates  determined  imder  section 
6601(a)  of  the  Code.  The  interest  rates 
in  appendix  B  to  part  2610  are 
prescribed  by  ERISA  section 
40O6(a)(3)(E)(iii){II)  and  8  2610.23(b)(1) 
of  the  regulation.  These  appendices 
merely  collect  and  republish  the  interest 
rates  in  a  convenient  place.  Thus,  the 
interest  rates  in  the  appendices  are 
informational  only.  Accordingly,  the 
PBGC  finds  that  notice  of  and  public 
comment  on  these  amendments  would 
be  unnecessary  and  contrary  to  the 
public  interest.  For  the  above  reasons, 
the  PBGC  also  believes  that  good  cause 
exists  for  making  these  amendments 
eff^active  immediately. 

The  PBGC  has  determined  that  none 
of  these  amendments  is  a  "significant 
regulatory  action"  imder  the  criteria  set 
forth  in  &cecutive  Order  12866,  because 
they  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
right  and  obligations  of  recipients 
thereof;  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  fiorth  in  Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  these 
amendments,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C 
601(2). 

List  of  Subjects 

29  CFR  Part  2610 

Employee  benefit  plans.  Penalties, 
Pension  insiu'ance.  Pensions,  and 
Reporting  and  recordkeeping 
requirements. 


29  CFR  Part  2622 

Business  and  industry.  Employee 
benefit  plans.  Pension  instirance. 
Pensions,  Reporting  and  recordJceeping 
requirements,  and  Small  businesses. 

In  consideration  of  the  foregoing. 
appendix  A  and  appendix  B  to  part 
2610  and  appendix  A  to  part  2622  of 
chapter  XXVI  of  title  29,  Code  of  Federal 
Regulations,  are  hereby  amended  as 
follows: 

PART  2610-PAYMENT  OF  PREMIUMS 

1.  The  authority  citation  for  part  2610 
continues  to  read  as  follows: 

Andiorlty:  29  U.S.C  1302(b)(3).  1306, 1307 
(1988  ft  Supp.  1 1989),  as  amended  by  tec 
12021,  Pub.  L  101-608. 104  StaL  1388. 
1388-573. 

2.  Appendix  A  to  part  2610  is 
amendeid  by  adding  a  new  entry  for  the 
quarter  begging  October  1, 1993,  to 
read  as  follows.  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  A  to  Part  2610-^^l» 
Payment  Interest  Rates 

The  following  table  lists  the  late 
payment  interest  rates  under  §  2610.7(a) 
for  the  specified  time  periods: 


From 


Through 


Interest  rate 
(percent) 


October  1, 
1993. 


December  31, 
1993. 


3.  Appendix  B  to  part  2610  is 
amended  by  adding  to  the  table  of 
interest  rates  therein  new  entries  for 
premium  payment  years  beginning  in 
August  of  1993  through  October  of  1993, 
to  read  as  follows.  The  introductory  text 
is  republished  for  the  convenience  of 
the  reader  and  remains  imchanged. 

Appendix  B  to  Part  2610— Interest 
Rates  for  Valuing  Vested  Benefits 

The  following  table  lists  the  required 
interest  rates  to  be  used  in  valuing  a 
plan's  vested  benefits  under 
§  2610.23(b)  and  in  calculating  a  plan's 
adjusted  vested  benefits  under 
§  2610.23(c)(1): 

For  premium  payment  years       Required  irv 
beginning  Irv—  terest  rate^ 


For  premium  peymerM 
beginning  In— 


yaera      Requiredin- 


Octoberl993 


4.80 


^The  required  Interest  rate  Kstod  above  is 
equal  to  80%  of  the  annual  ytetd  tor  30-year 
Treasury  constant  msturtlles.  as  reported  in 
Federal  Reserve  Statistical  Reteese  Q.13  wid 
H.15  tor  the  calerxtar  month  prececing  ff>e 
calendar  month  in  which  t\»  premium 
payment  yeer  begins. 

PART  2622-£MPLOYER  UABIUTY 
FOR  WITHDRAWALS  FROM  AND 
TERMINATIONS  OF  SINGLE- 
EMPLOYER  PLANS 

4.  The  authority  citation  for  part  2622 
continues  to  read  follows: 

Authority:  29  U.S.C  1302(b)(3).  1362- 
1364, 1367-68.  as  amended  by  sees.  9312, 
9313.  Pub.  L  100-203, 101  Stat  1330. 

5.  Appendix  A  to  part  2622  is 
amended  by  adding  a  new  entry  for  the 
quarter  beginning  October  1, 1993,  to 
read  as  follows:  The  introductory  text  is 
repubhshed  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  A  to  Part  2622— Late 
Payment  and  Overpayment  Interest 
Rates 

The  following  table  lists  the  late 
payment  and  overpayment  interest  rates 
under  $  2622.7  for  the  specified  time 
periods: 


From 


Through 


Interest  rata 
(percent) 


August  1993  

September  1993 


5.30 
5.06 


October  1.          December  31,                     7 
1993. 1993. 

Issued  in  Washington.  DC  this  12th  day  of 
October  1993. 

Martia  Slate, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[PR  Doc.  93-25404  Filed  10-14-93: 6:45  am] 
BtuMo  coot  ms-oMi 


29  CFR  Parts  2619  and  2676 

Valuation  of  Plan  Benefits  in  Slngla- 
Employar  Plans;  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Withdrawal:  Amendments 
Adopting  Additional  PBGC  Rates 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

StJMMARY:  This  final  rule  amends  the 
Pension  Benefit  Guaranty  Corporation's 
("PBGC's")  regulations  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
(29  CFR  part  2619)  and  Valuation  of 
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Plan  BeneHts  and  Plan  Assets  Following 
Mass  Withdrawal  (29  CFR  part  2676). 
Part  2619  contains  the  interest 
assumptions  that  the  PBGC  uses  to 
value  benefits  under  terminating  single- 
employer  plans.  Part  2676  contains  the 
interest  assumptions  for  valuations  of 
multiemployer  plans  that  have 
undergone  mass  withdrawal. 

Under  the  PBGC's  final  rule  issued  on 
September  28, 1993.  the  PBGC  will 

!)ublish  separate  interest  assumptions 
or  lump  sum  valuations  and  for  annuity 
valuations,  and  will  publish  the  same 
sets  of  lump  sum  and  annuity 
assumptions  under  both  parts  2619  and 
2676.  The  PBGC  will  adjust  these 
assumptions  as  necessary  to  reflect 
changes  in  financial  and  annuity 
markets,  but  will  publish  them  each 
month  irTesp)ective  of  whether  there  has 
been  any  change  in  the  assumptions. 
The  amendments  set  out  in  this  final 
rule  adopt  the  interest  assumptions 
applicable  to  single-employer  plans 
with  termination  dates  in  November 
1993,  and  to  multiemployer  plans  with 
valuation  dates  in  November  1993. 
EFFECTIVE  DATE:  November  1,  1993. 
F0«  FURTHER  INFORMATKX  CONTACT: 
Harold  ).  Ashner,  Assistant  General 
Counsel,  or  Peter  H.  Gould,  Senior 
Counsel,  Office  of  the  General  Counsel 
(Code  22000),  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street,  NW., 
Washington,  DC  20006,  202-778-8850 
(202-778-6859  forTTY  and  TDD  only). 
These  are  not  toll-free  numbers. 

SUPPLEMENTARY  INFORMATION:  This  rule 
adopts  the  interest  assumptions  to  be 
used  under  the  Pension  Benefit 
Guaranty  Corporation's  ("PBGC's") 
regulations  on  Valuation  of  Plan 
Benefits  in  Single-Employer  Plans  (29 
CFR  part  2619,  the  "single-employer 
regulation")  and  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Withdrawal  (29  CFR  part  2676,  the 
"multiemployer  regulation"). 

Part  2619  sets  forth  the  methods  for 
valuing  plan  benefits  of  terminating 
single-employer  plans  covered  under 
title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended  ("ERISA").  Under  ERISA 
section  4041(c),  all  single-employer 
plans  wishing  to  terminate  in  a  distress 
termination  must  value  guaranteed 
benefits  and  "benefit  liabilities",  i.e.,  all 
benefits  provided  under  the  plan  as  of 
the  plan  termination  date,  using  the 
formulas  set  forth  in  part  2619,  subpart 
C.  (Plans  terminating  in  a  standard 
termination  may,  for  purposes  of  the 
Standard  Termination  Notice  filed  with 
PBGC  use  these  formulas  to  value 
benefit  liabilities,  although  this  is  not 
required.)  In  addition,  when  the  PBGC 


terminates  an  underfunded  plan 
involuntarily  pursuant  to  ERISA  section 
4042(a).  it  uses  the  subpart  C  formulas 
to  determines  the  amount  of  the  plan's 
underfunding.  Part  2676  prescribes 
rules  for  valuing  benefits  and  certain 
assets  of  multiemployer  plans  under 
sections  4219(cMlMD)  and  4281(b)  of 
ERISA 

On  September  28. 1993.  the  PBGC 
published  a  final  rule  revising  its 
actuarial  assumptions  for  valuing 
annuity  benefits  under  terminating 
single-employer  plans  and 
multiemployer  plans  that  have 
undergone  a  mass  withdrawal.  The 
amended  regulations  prescribe  that 
valuations  of  benefits  payable  as 
annuities  would  employ  (1)  new  tables 
of  mortality  assumptions,  replacing  the 
tables  previously  prescribed  by  the 
PBGC,  (2)  a  new  table  of  specific 
administrative  expense  ("loading") 
assumptions,  replacing  the  prior 
regulations'  incoqxiration  of 
administrative  expense  charges  via  a 
reduction  in  the  PBGC's  interest 
assumptions,  and  (3)  a  new  "select  and 
ultimate"  structure  of  interest 
assumptions,  replacing  (in  the  case  of 
the  single-employer  regulation)  the  use 
of  interest  assumptions  based  on  the 
expected  date  on  which  the  benefit 
being  valued  was  assumed  to  enter  pay 
status.  Under  the  regulations,  the  new 
assumptions  and  methods  do  not  apply 
to  the  PBGC's  valuation  of  lump  sum 
benefits;  however,  the  PBGC  adopted  a 
unisex  version  of  its  historical  mortality 
table  for  valuing  lump  sum  benefits. 

Appendix  B  to  part  2619  sets  forth  the 
interest  rates  and  factors  under  the 
single-employer  regulation.  Appendix  B 
to  part  2676  sets  forth  the  interest  rates 
and  factors  under  the  multiemployer 
regulation.  Because  these  rates  and 
factors  are  intended  to  reflect  current 
conditions  in  the  financial  and  annuity 
markets,  it  is  necessary  to  update  the 
rates  and  factors  p>eriodically. 

Under  the  amended  regulations,  it 
will  be  necessary  for  the  PBGC  to  issue 
two  sets  of  interest  rates  and  factors,  one 
set  to  be  used  for  the  valuation  of 
benefits  to  be  paid  as  annuities  and  one 
set  for  the  valuation  of  benefits  to  be 
paid  as  lump  sums.  The  same 
assumptions  will  apply  to  terminating 
single-employer  plans  and  to 
multiemployer  plans  that  have 
undergone  a  mass  withdrawal.  This 
amendment  adds  to  ap{>endix  B  to  parts 
2619  and  2676  the  first  sets  of  interest 
rates  and  factors  for  valuirtg  benefits  in 
plans  that  terminate  subject  to  the 
amended  regulations,  viz.,  those  single- 
employer  plans  that  have  termination 
dates  during  November  1993  and  those 
multiemployer  plans  that  have 


undergone  mass  withdrawal  and  that 
have  valuation  dates  during  November 
1993. 

For  annuity  benefits,  the  interest  rates 
will  be  5.60%  for  the  first  25  years 
following  the  valuation  date  and  5.25% 
thereafter.  For  benefits  to  be  paid  as 
lump  sums,  the  interest  assumptions  to 
be  used  by  the  PBGC  will  be  4.25%  for 
the  period  during  which  benefits  are  in 
pay  status  and  4.0%  during  the  period 
preceding  the  benefits'  placement  in  pay 
status.  (ERISA  section  205(g)  and 
Internal  Revenue  Code  section  417(e) 

firovide  that  private  sector  plans  valuing 
ump  sums  under  S2S,000  must  use 
interest  assumptions  at  least  as  generous 
as  those  used  by  the  PBGC  for  valuing 
lump  sums  (and  for  lump  sums 
exceeding  $25,000  are  restricted  to 
120%  of  the  PBGC  interest 
assumptions).)  The  new  interest 
assumptions  that  will  be  used  by  the 
PBGC  for  valuing  lump  sums  under 
plans  with  termination  dates  during 
November  1993  are  unchanged  from  the 
PBGC's  single-employer  rates  in  effect 
during  October  1993. 

Generally,  under  the  amended 
regulations  as  in  the  past,  the  interest 
rates  and  factors  will  be  in  effect  for  at 
least  one  month.  However,  the  PBGC 
will  be  publishing  its  interest 
assumptions  under  the  amended 
regulations  each  month  regardless  of 
whether  they  represent  a  change  from 
the  previous  month's  assumptions.  (In 
the  past,  the  PBGC  published  interest 
assumptions  under  the  single-employer 
regulation  only  when  there  was  a 
change.)  The  assumptions  normally  will 
be  published  in  the  Federal  Register  by 
the  15th  of  the  preceding  month  or  as 
close  to  that  date  as  circumstances 
permit. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  these 
amendments  are  impracticable  and 
contrary  to  the  public  interest.  This 
finding  is  based  on  the  need  to 
determine  and  issue  new  interest  rates 
and  factors  promptly  so  that  the  rates 
can  refiect,  as  accurately  as  possible, 
current  market  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  single-employer  plans  whose 
termination  dates  fall  during  November 
1993  and  of  benefits  in  multiemployer 
plans  terminated  by  mass  withdrawal 
with  valuation  dates  during  November 
1993,  the  PBGC  finds  that  good  cause 
exists  for  making  the  rates  set  forth  in 
this  amendment  effective  less  than  30 
days  after  publication. 

"The  PBGC  has  determined  that  this  is 
not  a  "significant  regulatory  action" 
under  the  criteria  set  fofth  in  Executive 
Order  12866,  because  it  will  not  have  en 
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annual  effect  oif  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  piiblic  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  create  a 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  materially 
aiter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subfects 

29  CFR  Part  2619 

Employee  benefit  plans,  pension 
insurance,  and  pensions. 


29  CFF  Part  2676 

Employee  benefit  plans  and  Peosions. 

In  consi  deration  of  the  foregoing, 
parts  2619  and  2676  of  chapter  XXVI. 
title  29,  Code  of  Federal  Relations,  are 
hereby  amended  as  follows: 

PART  261»-[AMENOEO] 

1.  The  authority  citation  for  part  2619 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a),  1302(bH3), 
1341.  1344,  and  1382. 

2.  In  appendix  B.  entries  are  added  for 
Rate  Set  1  of  Table  I.  and  a  new  entry 

is  added  to  Table  n.  as  set  forth  below. 
The  introductory  text  of  both  tables  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B  to  Part  2619— Interest 
Rates  Used  to  Valae  Lump  Sums  and 
Annuities 

Lump  Sum  Valuations 

In  detemiining  the  vahie  of  interest  factors 
of  the  form  v«>  (as  defined  in  §  2619.43(b)(1)) 
for  purposes  of  applying  the  formulas  set 
forth  in  $  2619.43  (b)  through  (i)  and  in 
determining  the  value  of  any  interest  factor 


used  In  vdalng  beneAts  under  thb  subpart 
to  be  paid  as  lump  snni>  (Including  the 
return  of  accumutatBd  employee 
contributioni  upon  death),  the  PBGC  shall 
employ  the  values  of  i,  set  out  In  Table  I 
hereof  as  follows: 

(1)  For  benefits  Cor  which  tha  partidpaat 
or  beneficiary  is  entitled  to  be  in  pay  status 
on  the  valuation  date,  the  Immediate  annuity 
rate  shall  apply. 

(2)  For  benefits  for  which  the  detenral 
period  is  yyears  (y  Is  an  integer  and  0  <  / 
i  III),  interest  rata  //  shall  apply  from  tha 
valuation  date  far  a  period  of  y  years; 
thereafter  the  immediate  annuity  rata  ■*'»ii 
apply. 

(3)  For  benefits  for  which  the  deCarral 
period  is  y  years  (y  is  an  integer  and  n;  <  y 
ini  *  111],  interest  rate  h  shall  apply  firom 
the  valuation  date  for  a  period  of  y  -  n/ 
years,  interest  rate  i,  AM  for  the  followii^ 
n*  years;  theieafter  the  immediate  annuity 
rate  sliall  apply. 

(4)  For  benefiu  far  which  the  defanal 
period  is  y  years  (y  is  an  integer  aad  y  <  Hf 
♦  n?),  interest  rate  jj  shall  apply  from  the 
valuation  date  for  a  period  of  y  -  n;  -  n^ 
years,  interest  rate  h  shall  apply  for  the 
following  ni  years,  interest  rate  //  shall  apply 
for  the  following  iti  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 


• 

Table.—! 

[Lump  sum  valualiona] 

» 

Rate  set 

For  ptans  wUh  a  vatuaOon  date 

Immeciate 

annuity  rata 

(perosnt) 

Deferred  annuities  (percanQ 

On  or  after 

Before 

/, 

h 

h 

"/ 

fh 

1 

.i ,„, , 

11-1-93  

12-1-93  

4.25 

4.00 

4.00 

4.00 

7 

8 

Annuity  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  v^  (as  defined  in  $  2619.49(bMl)) 
for  purposes  of  applying  the  formulas  set 
forth  in  $  2619.49  (b)  through  (i)  and  in 
determining  the  value  of  any  interest  fector 


used  in  valuing  annuity  beneftts  under  this 
subpart,  the  plan  administrator  shall  use  tlie 
values  of/,  prescribed  in  Table  II  hereof. 
The  following  table  tabulates,  for  each 
calendar  month  of  valuatioa  ending  after  the 
effectira  date  of  this  part,  the  interest  nrtas 
(denoted  by  1/.  i,.  •  •  *.  and  refaned  to 

Table— 11 

(AwHaty  waiualiona] 


generally  as  /,)  assumed  to  be  in  effect 
between  specified  anniversaries  of  a 
valuation  date  that  occurs  within  that 
calendar  month;  those  nnnlinriailaa  ara 
specified  in  the  columns  adjacent  to  the 
rates.  The  last  listed  rate  is  assumed  to  be  in 
effect  after  the  last  listed  aimtvarsary  data. 


FiM- vaiuaten  dales  oecufTing  in  the  monm— 


November  1993 


The  values  of  I,  are: 


itorf- 


.0500 


1-25 


i.  forf* 


.0525 


>2S 


4  tort. 


N/A 


N/A 


PART  2678-{AMENOEO] 

3.  The  authority  citation  for  part  2678 
continues  to  read  as  follouvs: 

Authority:  29  U.S.C  1302(b)(3). 
1399(c)(1)(D),  and  1441(bKl). 

4.  In  appendix  B,  entries  are  added  for 
Rata  Set  1  of  Table  L  and  a  new  entry 

is  added  to  Table  II.  at  set  forth  below. 
The  introductory  text  of  both  tables  is 


republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appeadix  B  to  Part  2«78— laterest 
Rates  Used  to  Value  Lump  Sums  and 
Annuitiea 

Lump  Sam  Valaations 

In  detemiining  the  value  of  interest  factors 
of  the  form  v^  (as  defined  in  %  2676.13(b)(1))' 
for  purposes  of  applying  the  formulas  set 
forth  in  $  267ft.13  (b)  through  (i)  and  io 


determining  the  value  of  any  interest  £actor 
used  in  valuing  benefits  under  this  subpart 
to  be  paid  as  lump  stims.  the  PBGC  shall  use 
the  values  of  i,  prescribed  in  Table  I  hereot 
The  interest  rates  set  forth  in  Table  I  shall  be 
used  by  the  PBGC  to  •Iculate  benefits 
payable  as  lump  sum  benefits  as  follows: 

(1)  For  benefits  far  whkfa  the  partidpaat 
or  benefioary  is  eatided  to  be  in  pay  status 
on  the  valuatioo  data,  the  imnwdiata  annuity 
rate  shall  apply. 
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(2)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  Integer  and  0  <  y 
S  n,).  Interest  rate  Jy).  shall  apply  from  the 
valuation  date  for  a  period  of  y  years; 
thereafter  the  immediate  annuity  rate  shall 
apply. 

(3)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  n,<y 


ini*  nj),  interest  rate  ij  shall  apply  from 
the  valuation  dale  for  a  period  of  y-n,  years, 
interest  rate  i,  shall  apply  for  the  following 
/I/  years;  thereafter  the  Immediate  annuity 
rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
period  is  y  years  [y  is  an  integer  and  y  >  nj 
♦  hj),  interest  rate  h  shall  apply  from  the 

Table— I 

[Lump  sum  valuations] 


valuation  data  for  a  perio<l  «f  y-  n/  -  ib 
years,  interest  rate  i}  shall  apply  for  the 
following  n:  years,  interest  rate  ii  shall  apply 
for  the  following  n/  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 


For  plans  with  a  valuation  date 

ImmedMe 

annuity  rate 

(pendent) 

Deferred  arHKiKies  (percent) 

Rate  set 

On  or  after 

Before 

h 

h 

h 

n, 

rh 

1 

11-1-93  

12-1-93  

4.25 

4.00 

4.00 

4.00 

7 

8 

Annuity  Valuations 

In  determining  the  value  of  interest  fectors 
of  the  fonn  vfl7>  (as  defined  in  S  2676.13(b)(1) 
for  purposes  of  applying  the  formulas  set 
forth  in  §  2676.13  (b)  through  (i)  and  in 
determining  the  value  of  any  interest  factor 


used  in  valuing  annuity  benefits  under  this 
subpart,  the  plan  administrator  shall  use  the 
values  of  Ji,  prescribed  iu  the  table  below. 
The  following  table  tabulates,  for  each 
calendar  month  of  valuation  ending  after  the 
effective  date  of  this  part,  the  interest  rates 
(denoted by  ii,  ii..  .  .  and  referred  to 

TABLE— II 
[Annuity  valuatkxu] 


generally  as  i,],  assumed  to  be  in  effect 
between  specified  anniversaries  of  a 
valuation  date  that  occurs  within  that 
calendar  month;  those  anniversaries  are 
specified  in  the  columns  adjacent  to  the 
rates.  The  last  listed  rate  is  assumed  to  be  in 
effect  after  the  last  listed  anniversary  date. 


The  values  of  i,  are: 

For  valuation  dates  occurring  In  the  month- 

i;forf- 

/,  for  t= 

4forf> 

November  1993  

.0560              1-25 

.0525                >25 

N/A                N/A 

Issued  in  Washington,  DC,  on  this  12th  day 
of  October  1993. 
Martin  Slate, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc.  93-25402  Filed  10-14-93;  8:45  am) 
nujNG  CODE  nos-ei-M 


29  CFR  Part  2644 

Notice  and  Collection  of  Withdrawal 
Liability;  Adoption  of  New  Interest  Rate 

AGENCY:  Pension  Benefit  Guaranty 

CorpQration. 

ACTION:  Final  rule. 

SUMMARY:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Notice  and  Collection  of 
Withdrawal  Liability.  That  regulation 
incorporates  certain  interest  rates 
published  by  another  Federal  agency. 
The  effect  of  this  amendment  is  to  add 
to  the  appendix  of  that  regulation  a  new 
interest  rate  to  be  effective  from  October 
1, 1993,  to  December  31. 1993. 
EFFECTIVE  DATE:  October  1,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  ].  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel 
(22000),  Pension  Benefit  Guaranty 


Corporation.  2020  K  Street,  NW.. 
Washington.  EX:  20006;  telephone  202- 
778-8850  (202-778-6859  or  TTY  and 
TDD).  These  are  not  toll-free  numbers. 

SUPPLOIENTARY  MFOftMATION:  Under 
section  4219(c)  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
as  amended  ("ERISA"),  the  Pension 
Benefit  Guaranty  Corporation  ("the 
PBGC")  promulgated  a  final  regulation 
on  Notice  and  Collection  of  Withdrawal 
Liability.  That  regulation,  codified  at  29 
CFR  part  2644.  deals  with  the  rate  of 
interest  to  be  charged  by  multiemployer 
pension  plans  on  withdrawal  liability 
payments  that  are  overdue  or  in  default, 
or  to  be  credited  by  plans  on 
overpayments  of  withdrawal  liability. 
The  regulation  allows  plans  to  set  rates, 
subject  to  certain  restrictions.  Where  a 
plan  does  not  set  the  interest  rate, 
§  2644.3(b)  of  the  regulation  provides 
that  the  rate  to  be  charged  or  credited 
for  any  calendar  quarter  is  the  average 
quoted  prime  rate  on  short-term 
commercial  loans  for  the  fifteenth  day 
(or  the  next  business  day  if  the  fifteenth 
day  is  not  a  business  day)  of  the  month 
preceding  the  beginning  of  the  quarter, 
as  reported  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  in 


Statistical  Release  H.15  ("Selected 
Interest  Rates"). 

Because  the  regulation  incorporates 
interest  rates  published  in  Statistical 
Release  H.15.  that  release  is  the 
authoritative  source  for  the  rates  that  are 
to  be  applied  under  the  regulation.  As 
a  convenience  to  persons  using  the 
regulation,  however,  the  PBGC  collects 
the  applicable  rates  and  republishes 
them  in  an  appendix  to  part  2644.  This 
amendment  adds  to  this  appendix  the 
interest  rate  of  6  pert»nt,  which  will  be 
effective  from  October  1. 1993.  through 
December  31. 1993.  This  rate  represents 
no  change  from  the  rate  in  effect  for  the 
third  quarter  of  1993.  This  rate  is  based 
on  the  prime  rate  in  effect  on  September 
15, 1993. 

The  appendix  to  29  CFR  part  2644 
does  not  prescribe  interest  rates  under 
the  regulation;  the  rates  prescribed  in 
the  regulation  are  those  published  in 
Statistical  Release  H.15.  The  appendix 
merely  collects  and  republishes  the 
rates  in  a  convenient  place.  Thus,  the 
interest  rates  in  the  appendix  are 
informational  only.  Accordingly,  the 
PBGC  finds  that  notice  of  and  public 
comment  on  this  amendment  would  be 
unnecessary  and  contrary  to  the  public 
interest.  For  the  above  reasons,  the 
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PBGC  also  believes  that  good  cause 
exists  tor  making  this  amendment 
effective  immediately. 

The  PBGC  has  determined  that  this 
amendment  is  not  a  "signiGcant 
regulatory  action"  under  the  criteria  set 
forth  in  Executive  Order  12866,  because 
it  will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
eavirooment.  public  health  or  safety,  or 
State,  locaL  or  tribal  governments  or 
cnmmunities:  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency,  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fiees.  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof:  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U^C 
601(2). 

List  efSriijects  in  29  CFK  Part  2644 

Employee  benefit  plans.  Pensions. 

In  consideration  of  the  foregoing,  part 
2644  of  subchapter  F  of  chapter  XXVI  of 
title  29.  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  2644--4I0TICE  AND 
COLLECTION  OF  WTTHDRAWAL 
LlABILfTY 

1.  The  authority  citati<»  for  part  2644 
continues  to  raad  as  follo%vs: 

Authority:  29  VJS.C  1302(bK3)  and 
1399(cK6}. 

2.  Appendix  A  to  part  2644  is 
amended  by  adding  to  the  end  of  the 
table  therein  a  new  entry  as  follows: 

^pcmiix  A  ta  Part  2844— Table  of 
Interest  Rata 


Ffom 


To 


Oatad 
quotation 


Rata 
(per- 
cent) 


10«1/93._    12/31/93 


9/15/93 


6 


Issued  in  Washingtoo,  DC,  on  this  12th  day 
of  October  1993. 

Kfartin  Slate, 

ExecvUve  Director.  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc  93-25403  Filed  10-14-93:  8:45  am] 
BtuMQ  ooK  r7«a-ai-« 


DEPARTM8IT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  199 

mte72e-AAis 

Civilian  Health  and  Medical  Proqrmn  of 
the  Uniformed  Servioee  (CHAMPtJS): 
Reiwibureewwnt  of  Providera,  Claims 
Filing,  and  Participating  Provider 
Program 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACnON:  Correction  to  final  rule. 

SUMMARY:  This  document  contains 
corrections  to  the  final  rule  which  was 
published  Friday  October  1. 1993  (58  FR 
51227).  The  final  rule  publication 
omitted  two  attachments  to  the 
preamble:  first,  a  report  on  analysis 
conducted  to  support  agency 
consideration  of  public  comments  and. 
second,  a  list  of  ambulatory  surgical 
procedures  subject  to  the 
reimbursement  rules  in  section 
199.14(d).  Also,  the  mpplementary 
section  of  the  final  rule  stated,  in  error 
that  new  ambulatory  surgery 
reimbursement  procedures  would  be 
implemented  January  1,  1994.  This 
document  supplies  the  missing 
attachments,  and  corrects  the 
implementation  date  for  the  new 
ambulatory  surgery  reimbursement 
procedures. 

EFFECTIVE  DATE:  October  IS.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Lillie.  Office  of  the  Assistant 
Secretary  of  Defease  (Health  Affeirs). 
telephone  (703)  695-3350. 
SUPPLEMENTARY  INFORMATION: 
Accordin^y.  the  supplementary  section 
of  the  publication  on  Friday.  October  1 , 
1993.  of  the  final  rule  which  was  the 
subject  of  FR  Doc  93-24257.  is 
onrected  as  follows: 

In  line  10  of  the  third  column  on  page 
51236.  diange  "January  1. 1994-  to 
"April  1, 1994~. 

Before  the  list  of  subjects  in  the  third 
column  on  page  51236,  add  Attachment 
1  and  Attadiment  2  as  set  forth  below. 

Dated:  October  8, 1993. 

I  ^f  ITj  IIMBI. 

Alternate  OSDFodm^BepMter  Liaison 
Officer,  Department  of  Offense. 

Attachanent  1— Kepert  on  Aaalysis  of 
Pediatric  Professional  Sertites 
Payments  for  Office  of  Assistant 
Secretary  ef  Defense  (Health  Affairs) 

Lewin-Vm  Inc. 

September  1903. 

This  document  transmits  to  the  Office 
of  the  Assistant  Secretaiy  of  Defense 


(Health  Afiiairs)  our  report  on  payments 
for  pediatric  professional  services  for 
the  CHAMPUS  program.  At  your 
request,  this  study  was  undertaken  to 
help  evaluate  concerns  expressed  l^ 
commenters  in  response  to  the 
December  10. 1992  Proposed  Rule  on 
reimbursement  of  physicians  and  other 
individual  professional  providers. 

In  summary,  the  empirical  results  of 
our  study  surest  that  the  costs  of 
treating  children  are  higher  only  for  a 
limited  number  of  procedures. 
Compared  to  adults,  costs  for  children 
are  higher  for  procedures  that  account 
for  12  percent  of  CHAMPUS  payments 
to  individual  providers.  This  analysis 
shows  a  larger  volume  of  physician 
services  where  children  are  significantly 
less  expensive  to  treat  or  where  there  is 
no  difference  in  costs  compared  to 
adults. 

I.  Backgreond 

After  publication  of  the  Notice  of 
Proposed  Rule  Making  (NPRM), 
OCHAMPUS  received  comments  that 
using  Medicare  payment  rates  for 
children  was  inappropriate  because  they 
do  not  account  for  the  extra  resources 
required  to  care  for  children.  Some  of 
these  commenters  cited  the  March  1992 
Physician  Pajrment  Review  Commission 
(PPRC)  Anni^  Report  on  this  subject, 
which  said  tiiat  "some  of  the  Medicare 
relative  vahies  will  likely  need  to  be 
adjusted  when  applied  to  services 
delivered  to  children**  (HTIC,  1992.  p. 
80).  This  situation  may  occur  for  these 
reasons:  (1)  CPT  codes  may  not 
distinguish  a  procedure  performed  on  a 
child  from  an  essentially  different  one 
performed  on  an  adult;  (2)  the  work 
eH^ort  is  often  higher  for  young  children 
due  to  anatomical  and  physiological 
differences;  and  (3)  It  takes  more  time 
because  the  physician  must  deal  with 
both  parent  and  the  child,  and  children 
may  also  be  less  cooperative  than  adult 
patients.  &  is  important  to  note  that 
PPRC  does  not  take  the  position  that  all 
services  may  incur  greater  costs  when 
performed  on  diiklren.  as  evidenced  by 
this  statement:  "On  the  other  hand, 
physician  work  may  be  less  for  some 
services  for  children."  [Ibid.,  p.  81) 

IL  Analysis 

A.  Methods  and  Data 

To  be  responsive  to  the  commenters. 
we  designed  an  malysis  to  examine  the 
statistical  evidence  of  whether  children 
are  more  expensive  to  treat  than  adults, 
for  a  given  CPT  code  procedure  or  for 
groupings  of  similar  procedures. 
Because  there  is  no  measure  of  the  true 
economic  cost  of  treating  children 
versus  adults,  nor  even  accounting 
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costs,  we  think  that  actual  physician 
charges  ftom  the  national  CHAMPUS 
claims  data  are  the  best  proxy  for  a 
measure  of  the  cost  to  a  physician  of 
treating  a  patient. 

The  assumption  behind  the  use  of 
claims  data  charges  to  examine  this 
relationship  is  that  a  physician  would 
set  higher  charges  accordingly  for  a 
specific  procedure  if  he  found  from 
experience  that  it  consistently  takes 
more  time  and  effort  to  perform  the 
procedure  on  a  child.  If  a  procedure  is 
more  work  when  performed  on 
children,  but  physicians  have 
historically  not  reflected  that  in  their 
charges,  it  seems  unreasonable  to  expect 
CHAMPUS  to  pay  more  for  such 
procedures. 

The  research  question  for  this  study  is 
whether  physicians'  services  for 
children  are  systematically  and 
significantly  more  expensive  than 
comparable  adult  services.  The  null 
hypothesis  for  this  study  can  thus  be 
stated  as:  Children  are  not  more 
expensive  to  treat  than  adults,  for  a 
given  CPT  code  procedure  or  fer 
groupings  of  similar  procedures.  To  test 
this  hypothesis,  we  compared  average 
charges  across  age  groups,  for  a 
particular  CPT  code.'  through  the  use  of 
dummy  age  group  variables  in  a 
regression  model.  This  model  also 
served  to  explore  the  relationship  of 
charges  to  age  to  help  ascertain  a  logical 
threshold  criteria  for  "children's"  or 
"pediatric"  costs,  since  none  of  the 
commenters  cited  any  standards  on  the 
specific  age  in  question.  In  the 
regression  model  on  charges,  we  needed 
to  include  independent  variables  that 
could  affect  charges  other  than  the  age 
of  the  patient  and  that  CHAMPUS 
already  adjusts  payments  for — 
specifically,  cost-of-living  as  measured 
by  geography.  For  accuracy,  we  used  the 
actual  CPT-specific  and  locality-specific 
Geographic  Adjustment  Factors  (GAF)* 
for  each  claim,  rather  than  a  locality 
average.  In  addition  to  the  GAF.  the 
only  independent  variables  were 
diunmy  variables  of  age  groups  (0-2.  3- 
5,  6-17  and  18+)  which  will  show 


whether  there  is  a  statistically 
significant  difference  in  charges  by  age 
group.  Significant,  positive  coefficients 
on  these  dummy  variables  would  cause 
one  to  reject  the  null  hypothesis  that 
there  is  no  difference  in  costs  of  treating 
children.  In  other  words,  the  statistical 
evidence  would  support  the  position 
that  children  are  more  expensive  to  treat 
than  adults,  as  measured  by  physician 
charges. 

The  unit  of  observation  was  a  single 
service,  or  procedure,  as  indicated  by  a 
line-item  on  a  claim.  Each  claim  was 
represented  in  the  regression  by  the 
number  of  services  submitted  on  the 
claim. 3  To  eliminate  erroneous  data,  we 
deleted  all  claims  that  had  "number  of 
services"  greater  than  four  for  surgical 
procedures  and  diagnostic  tests,  and 
greater  than  twelve  for  evaluation  and 
management  (E&M)  services.*  The  most 
recent  claims  data  we  had  available  for 
this  study  consisted  of  all  CHAMPUS 
professional  services  claims  incurred 
during  the  year's  time  period  of  July  1, 
1991  through  June  30, 1992.  In  order  to 
assure  data  reliability,  we  limited  the 
analysis  to  CPT  codes  that  had  at  least 
50  annual  services  for  children  age  0- 
2  and  50  for  adults  over  the  time  period. 

B.  Preliminary  Analysis  of  Individual 
CPT  Codes 

As  exploratory  data  analysis,  we 
estimated  the  following  regression 
model: 

CHARGE  =  a+P(GAF)+P(AGE  0-2)+P(AGE  3- 
5)+P(AGE6-17)+c 

where  AGE  0-2,  etc.  are  dummy  variables 
coded  0  orl  to  reflect  the  age  group  of 
a  given  claim,  and  GAF  is  the  GAP 
specific  to  the  CPT  and  locality  of  the 
claim.  The  coefficients  on  the  age 
dummies  thus  reflect  the  difference  in 
price  from  the  omitted  category  (adults), 
and  their  significance  is  automatically 
calculated  in  the  typical  statistical 
software  output.  A  significant  coefficient 
shows  that  an  age  group's  average 
charges  are  significantly  different  than 
average  charges  for  adults,  for  a 
particular  CPT  code. 


>  We  used  an  ordinary-least-squares  regression 
model  because,  at  this  stage  of  the  analysis,  we  did 
not  want  to  define  only  two  age  group  categories, 
which  would  be  necessary  if  we  used  a  single  T- 
test  comparing  two  group  means. 

'The  GAF  Is  an  index  that  reflects  a  physician's 
expenses  (work,  practice  costs  and  malpractice 
Insurance)  for  a  particular  CPT  code  in  relation  to 
the  national  average  for  all  procedures  and 
geographic  areas,  and  is  thus  centered  at  1.0.  The 
GAF  was  calculated  by  Hrst  determining  the 
CHAMPUS  locality  by  matching  a  claim's  lip  code 
to  the  zip/locality  crosswalk  Hie,  and  then 
multiplying  the  corresponding  CPCIs  with  the 
proportions  of  work,  practice  expense  and 
malpractice  costs  determined  bom  the  Medicare 
RVUs  for  that  CPT  code. 


>That  Is,  a  claim  for  three  visits  would  be 
represented  by  three  observations  in  the  regression 
(i.e..  receive  three  times  the  weight  as  a  claim  for 
only  one  visit),  and  the  dependent  variable  would 
be  the  average  charge  for  those  three  visits. 

<  These  criteria  were  chosen  after  examining 
frequency  distributions  of  the  number  of  services  on 
a  claim  by  the  type  of  procedure.  Claims  with 
excessive  numbers  of  services  on  them  often  had 
extremely  low  average  charges  (e.g..  less  than  SS), 
indicating  data  errors.  These  criteria  insured  that 
the  vast  majority  of  legitimate  claims  would  be 
included  in  the  analysis.  We  did  not  want, 
however,  to  give  each  claim  a  weight  of  "one"  in 
the  regression  because  that  could  conceivably  bias 
the  results  if  (he  average  charge  on  a  claim 
submitted  for  several  services  systematically 
differed  from  claims  sutnnitted  for  only  one  service. 
This  would  be  especially  relevant  for  medical, 
rather  than  surgical,  procedures. 


We  ran  separate  regressions  for  each 
CPT  code,  using  about  four  dozen  CPT 
codes  that  were  selected  across  the 
entire  CPT  code  range  (i.e.,  a  sampling 
from  all  different  body  systems).  We 
chose  the  top  two  to  three  CPT  codes, 
according  to  dollar  volume,  per  body 
system  to  model  because  they  should  be 
most  representative  of  the  economic 
impact  for  particular  body  system  area. 
As  mentioned  above,  the  unit  of 
observation  in  these  regression  analyses 
was  a  single  service  as  represented  by  a 
line-item  on  a  claim,  and  only  CPT 
codes  with  at  least  50  annual  services 
for  both  children  aged  0-2  and  for 
adults  were  used  for  modeling. 

This  exploratory  work  helped 
determine  whether  there  appeared  to  be 
any  evidence  at  all  to  support  the 
position  that  children  are  more 
expensive  to  treat  for  the  same  CPT 
code,  before  conducting  more  extensive 
analyses.  The  preliminary  analysis 
indicated  that  there  did  appear  to  be 
significantly  higher  charges  for  children 
in  certain  ranges  of  procedures 
(cardiovascular,  ocular,  auditory, 
physical  therapy),  significantly  lower  or 
no  difference  in  charges  in  other  body 
system  areas  (skin,  musculoskeletal, 
respiratory,  nervous,  most  diagnostic 
tests,  speech  therapy,  psychiatric,  and 
visits),  and  indefinite  results  in  other 
areas  due  to  inconsistent  effects 
(digestive,  urinary-genital,  pulmonary, 
eye  and  ear  tests). 

For  completeness,  we  also  estimated 
regression  equations  for  the  specific 
procedures  mentioned  in  the  1992  PPRC 
report.  We  did  not  include  the 
procedures  in  our  analysis  for  high 
volume  services  because  none  of  them 
had  sufficient  service  volume. 
Specifically,  these  services  are: 
spirometry  (94010  and  94060), 
bimalleolar  ankle  fracture  (27808,  27810 
and  27814)  and  percutaneous  renal 
biopsy  (50200).  The  results  for  these 
specific  examples  do  not  support  the 
argument  for  higher  children's 
payments: 

•  Among  the  ankle  fracture 
procedures,  CPT  code  27814  had  no 
claims  submitted  in  the  entire  year  for 
anyone  under  the  age  of  six  and  the 
other  two  codes  (28808  and  27810)  had 
only  1-3  claim  submitted  for  children 
under  six;  the  regressions  showed  no 
significant  differences  in  charges  for  any 
age  group  under  18  years  compared  to 
adults; 

•  The  kidney  biopsy  (CPT  code 
50200)  also  had  few  pediatric  claims 
(only  3  claims  in  each  age  group  0-2 
and  3-5,  and  28  claims  for  age  6-17) 
over  the  year,  there  were  no  significant 
differences  in  charges; 
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•  The  two  spirometry  codes  (CPT 
codes  94010  and  94060)  had  sufTicient 
claims  (more  than  75  in  each  child's  age 
^ group).  For  both  procedures,  all 
children's  age  groups  had  significantly 
lower  average  charges  than  adults  (all 
p<=.02  except  one  p=.06  for  age  3-5). 

C.  Analysis  Integrating  All  Procedures 

Because  the  preliminary  results 
indicated  that  further  analysis  was 
warranted,  we  developed  a  model  that 
would  estimate  the  difference  by  age 
group  combining  similar  procedures 
together,  in  order  to  assess  the  overall 
situation  for  all  services  rather  than  just 
a  few.  Further  research  was  also 
advisable  because  it  would  be  possible 
for  aggregate  results  to  differ  from  the 
few  sampled  CPT  codes,  even  though 
they  were  the  highest  volume 
procedures.  Furthermore,  we  needed  to 


standardize  the  measurement  of  the  cost 
effects  across  dissimilarly-priced 
procedures  because  the  preliminary 
regressions  measured  procedure-specific 
effects  in  dollars  (i.e..  a  $15  difference 
would  not  be  important  for  a  $3,000 
procedure  but  would  be  for  a  service 
that  average  $30  in  price). 

We  used  the  percentage  difference  in 
charges  (children  compared  to  adults)  as 
a  standardized  measure  of  differential 
effects  by  age  and  as  the  best  measure 
available  to  us  that  reflects  qualitative 
judgment  on  the  "fairness"  of  a  price. 
For  example,  we  hypothesized  that  a 
physician  would  judge  a  price  too  low 
if  it  were  20  percent  below  the 
appropriate  level,  whether  that  level 
was  $30  or  $3000.  even  though  this 
difference  would  amount  to  only  $6  in 
the  former  case — an  amoiuit  that  would 
be  trivial  for  a  major  procedure.  Also. 


percentage  differences  easily  lend 
themselves  to  actual  payment  level 
determinations,  if  necessary  The 
dependent  variable  was  thus  defined  as 
the  ratio  of  an  individual  claim's  charge 
to  the  average  adult  charge  for  that 
particular  procedure.  This  is  a  type  of 
index  centered  at  one  (i.e..  a  value  of  1.1 
would  be  the  dependent  variable  for  a 
claim  with  a  charge  of  $110  if  the 
average  charge  was  $100  for  adults  aged 
18-f).  In  order  to  easily  incorporate  the 
GAF  into  this  multi-procedural  model, 
we  first  geographically  standardized  all 
charges  by  dividing  them  by  the 
appropriate  GAF.  After  this 
standardization,  the  adult  average  for 
each  CPT  code  was  calculated  and 
merged  onto  the  original  claims,  and  the 
dependent  variable  calculated  as  the 
ratio  to  this  procedure-specific  adult 
average.5  Thus,  the  model  was: 


Standardized  Charge 
Adult  Avg.  Std.  Charge  =«^P<Ag^-2)^P(A8e3-5)^P(Age6-l7)^e 


and  the  coefficients  can  be  interpreted 
as  the  percentage  difference  in  that  age 
group's  average  charges  compared  to 
adults.A 

The  advantage  of  this  form  of  the 
dependent  variable  is  that  dissimilar 
CFT  codes  can  be  included  in  the  same 
regression  model.  We  then  ran  separate 
regressions  for  each  body  system, 
including  all  claims  for  CPT  codes  that 
had  at  least  50  claims  for  ages  0-2  and 
50  adult  claims.'  We  also  eliminated 
any  CPT  codes  that  are  not  based  on 
Medicare  RVUs,  and  codes  that  already 
have  a  pediatric  age  category  in  the 
definition.  We  ran  separate  regressions 
by  body  system  because  we  thought  this 
best  represented  the  clinical  and 
economic  problem,  since  physician 
specialists  tend  to  work  in  one  body 
area. 

in.  Regression  Results 

Table  1  shows  the  resulting  regression 
coefficients  for  each  grouping  of 
procedures,  and  those  that  are 
significant  at  the  p=.05  level  or  better 
are  marked.  The  columns  marked  "#  of 
Codes"  and  "#  of  Services"  refer  only  to 


>ForadulUa«  a  group,  this  ratio  would  thus 
average  to  l.a  Our  computations  were  thus  veriHed 
in  the  regression  models  when  the  estimated 
intercept  was  1.0. 

•  For  example,  a  coefficient  of  .2S  for  the  ageo-2 
dummy  variable  would  mean  that  charges  for 
children  aged  0-2  were  25  percent  higher  than  for 
adults,  on  average. 

'Because  the  adult  average  charge  that  forms  the 
denominator  of  the  dependent  variable  is  calculated 
on  a  CPT  level,  it  is  still  important  to  have  a 
sufTicient  number  of  claims  for  statistical  stability, 
so  we  retained  the  SO-claim  criteria. 


the  sample  used  in  the  regressions,  not 
in  the  entire  claims  data  nor  in  the 
entire  CPT  manual.  Note  that  there  were 
only  a  few  body  system  categories  that 
had  more  than  10  codes  with  at  least  50 
claims  for  children  aged  0-2.  The  end 
of  the  table  presents  results  for  the 
specific  CPT  codes  cited  in  the  PPRC 
report  as  procedures  that  theoretically 
require  more  work  when  performed  on 
children.  We  also  ran  separate 
regressions  on  non-physicians  for  a  few 
groups  where  many  non-physicians  bill 
CHAMPUS  (physical,  speech  and 
psychiatric  therapies).  A  summary  of 
the  results  is:  Procedures  for  which  the 
Cost  for  Children  Aged  0-5.  Compared 
to  Adults.  Is: 

•  Significantly  Higher:  cardio- 
vascular, digestive,  ocular,  auditory.  IV 
infusion  therapy/dialysis,  chemotherapy 

•  Significantly  Lower  integumentary, 
musculoskeletal,  nervous,  speech 
therapy,  otorhinolaryngology.  visits 

•  Not  Significantly  Different: 
respiratory,  urinary-genital,  diagnostic 
gastroenterology 

•  Mixed  Results:  opthalmology. 
diagnostic  cardiology,  pulmonary, 
neurology,  psychiatric 

The  mixed  results  are  procedure 
categories  in  which  one  age  group 
shows  different  results  from  the  others, 
rather  than  a  smooth  and  consistent 
linear  pattern.  Or,  in  the  case  of 
pyschiatric  procedures,  the  results  are 
not  consistent  across  specialty  types 
(psychiatrists  versus  psychologists 
versus  counselors),  as  one  would 
naturally  expect  for  a  true  effect. 


IV.  Impact  Analysis  for  CHAMPUS 
Pediatric  Payments 

To  put  the  above  results  into  payment 
and  policy  context,  we  then  calculated 
the  following  two  types  of  cost 
information;  (l)  Estimates  of  the  impact 
on  CHAMPUS  allowed  charges  if  the 
CMACs  for  certain  pediatric  procedures 
were  increased:  and  (2)  a  breakdown  of 
current  CHAMPUS  allowed  charges  for 
children  aged  0-5  by  t^pe  of  procedure. 

Table  2  presents  estimates  of  the 
volume-weighted  increase  in  CMAC 
levels  that  would  occur  based  on  the 
regression  model  results  presented 
above.  In  performing  these  calculations, 
we  assumed  that  CMAC  levels  for 
children  would  have  percentage 
increases  exactly  equal  to  the  value  of 
the  significantly  positive  regression 
coefficients,  and  that  there  would  be  no 
decreases  for  the  coefficients  that  were 
significantly  negative.  The  estimates  are 
based  on  service  volumes  from  the  July 
1991  through  June  1992  claims  data  and 
the  March  1, 1993  CMAC  levels.  The 
impact  on  CHAMPUS  expenditures  was 
estimated  for  several  different  scenarios: 
if  payments  were  increased  for  several 
different  age  groupings  (i.e..  if  payments 
were  increased  for  ages  0-2  only,  0-5 
only,  or  0-17),  and  payment  increases 
for  all  CPT  codes  in  the  relevant  body 
systems  versus  only  the  codes  used  in 
the  regressions.  The  latter  would  be 
close  to  a  revised  payment  policy  only 
for  procedures  with  at  least  50  annual 
claims.  These  estimates  of  the  impact  on 
total  CHAMPUS  payments  are  probably 
somewhat  high  for  two  reasons:  (1) 
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Because  they  are  based  on  percentage 
increases  to  CMACs.  these  amounts 
would  decrease  as  the  CMAC  levels 
decline  over  the  next  few  years;  and  (2) 
no  reduction  was  taken  in  these  dollar 
figures  for  copayments  and  deductibles 
paid  by  the  beneficiary. 

We  then  categorized  CHAMPUS 
allowed  charges  to  non-institutional 
providers  for  children  aged  0-5  from  the 
July  1991  to  lune  1992  claims  data.« 
Results  are  presented  in  Table  3.  The 
first  four  categories  in  Table  3  are  all 
procedures  for  which  the  consideration 
of  different  payments  for  pediatric 
services  is  not  applicable,  either  because 
there  are  no  CMACs  for  these  codes  and 
payment  levels  are  set  by  the  FIs. 
because  the  CPT  code  definition  is 
already  defined  as  specific  to  children, 
or  other  types  of  services  that  would  not 
be  relevant  for  consideration  due  to 
their  nature  (i.e..  radiology  and 
pathology). 

To  summarize  Table  3: 

•  Pediatric  services  with  charges 
significantly  higher  than  adults  account 
for  only  12  percent  of  current 
CHAMPUS  payments  for  children  aged 
0-5. 

•  The  counter-efl^ect — non  E&M 
services  where  pediatric  charges  are 
significantly  lower  or  no  different  from 
adults — occurs  in  services  accounting 
for  a  greater  percentage  of  current 
payments  (17  percent)  than  the 
significantly  higher  category. 

•  E&M  services  alone  account  for 
almost  half  (48  percent)  of  CHAMPUS 
payments  to  this  age  group.  This  service 
category  also  had  charges  significantly 
lower  than  adults,  which  is  probably 
due  to  specialty  differentials  more  than 
any  surgical  category — that  is, 
pediatricians  may  charge  less  for  office 
visits  than  the  physicians  who  treat 
adults)  9. 


•  CPT  codes  that  already  have  a 
definition  by  age  group  (e.g., 
tonsillectomies,  circumcisions) — and 
thus  presumably  have  appropriate  RVUs 
for  the  pediatric  service — account  for 
8.5  percent  of  total  payments  for 
children  aged  0-5. 

•  Codes  without  CMACs  (anesthesia, 
unlisted  procedures,  allergy, 
immunizations,  etc.)  account  for  9 
percent  of  payments,  and  radiology  and 
pathology  another  5  percent. 

V.  Conclusioiu 

This  study  compared  pediatric  to 
adult  charges,  within  CPT  procedure 
code,  as  a  method  for  measuring 
treatment  "cost"  differentials.  The 
empirical  results  suggest  that  children 
may  be  more  expensive  to  treat  for 
certain  procedures  but  are  less 
expensive  for  others.  The  results 
indicate  that  there  are  more  services  for 
which  children  are  significantly  less 
expensive  to  treat  than  adults,  or  where 
there  is  no  difference  in  costs,  than 
there  are  services  for  which  children  are 
more  expensive  than  adults. 

In  terms  of  CHAMPUS  total  payments 
for  children  aged  0  to  5,  the  procedure 
categories  that  are  estimated  to  have 
significantly  higher  costs  for  treating 
children  account  for  only  12  percent  of 
payments.  By  contrast,  56  percent  of 
payments  are  for  services  with 
estimated  significantly  lower  costs  for 
children  (48  percent  are  visits  and  the 
other  8  percent  both  surgical  and 
medical  procedures),  and  another  9 
percent  of  [>ayments  are  in  categories 
with  no  estimated  difference.  The 
remainder  of  payments  are  in 
miscellaneous  categories  where 
differential  payment  rates  are  not 
pertinent  or  where  rates  are  currently 
not  determined  by  the  Medicare  fee 
schedule  values. 


Significantly  lower  costs  for  treating 
children  are  most  evident  in  medical 
rather  than  surgical  procedures  (e.g.. 
speech  therapy,  neurology  and 
otorhinolaryngology  diagnostic  tests), 
and  for  visit  codes.  The  latter  effect  may 
be  a  specialty  pricing  effect,  since  a 
larger  volume  of  children's  visits  may  be 
performed  by  pediatricians  or  family 
practitioners,  rather  than  more 
expensive  specialists.  One  would  not 
expect  such  a  specialty  effect  to  account 
for  some  of  the  difTerences  seen  in  the 
surgical  procedures,  however. 
Furthermore,  CHAMPUS  has 
historically  not  used  specialty 
differentials  in  setting  payment  rates. 

The  results  show  that  physician 
estimated  "costs"  for  cardiovascular 
system  surgical  procedures  (but  not 
diagnostic  tests)  and  physical  therapy 
are  most  likely  to  have  large  and 
significant  differentials  for  pediatric 
patients — about  25  to  33  percent  higher 
than  adult  treatment  costs.  Also,  eye 
surgeries  and  intravenous  infusion 
therapy/dialysis  procedures  al.so  are 
estimated  to  have  considerably  higher 
"costs"  for  children  than  adults,  but  the 
effect  is  strongest  for  children  less  than 
three  years  old. 

The  impact  analysis  of  hypothetical 
increases  in  payments  for  selctted 
pediatric  procedures  shows  projected 
increases  in  CHAMPUS  professional 
service  outlays  of  about  $1,000,000  to 
$3,000,000  per  year,  depending  on 
which  age  groups  or  claims  volume 
criteria  is  used — this  would  be 
approximately  a  1  to  3  percent  increase 
in  pedii.tric  payments.  The  projected 
cost  increase  figure,  however,  does  not 
account  for  administrative  and 
operational  costs  that  would  be 
necessary  to  develop  and  implement  a 
new  physician  payment  system  based 
on  the  patient's  age. 


Table  l.— Analysis  of  CHAMPUS  PR0FESSI0^4AL  Service  Charges:  Regressional  Results  by  Body  System 


Body  system 


Integumentary 

Musculoskeletal  „ 

Respiratory __ 

Cardiovascular 

Digestive  

Urinary-Genitai ..... 

Nervous 

Ocular  

AuStory 


CPT  code  range 


10000-19999 
20000-29999 
30000-32999 
33000-<J7799 
40000-49999 
50000-59999 
61000-64999 
65000-68899 
69000-69999 


Regression  sample 


No.  o( 
codes 


24 
8 
6 

7 
6 
8 

4 
4 
5 


No.  o( 

services 


89,894 
16,576 
11.828 
20,418 
20,029 
14,465 
6,379 
1,474 
24,566 


Age  regression  coefficients 


0-2  years 


'-.042 

'-.111 

.019 

".344 

••053 

.027 

•-.132 

**.481 

••.139 


3-5  years 


.018 
.045 
.001 
.261 
.100 
.038 
.163 
.167 
.122 


&-17 
years 


••-.036 

••-.023 

.024 

••237 

•032 

.007 

••-.117 

••.172 

•'.106 


•Service*  for  durable  medical  equipment,  clinical 
lab,  drugs,  bcilitiea  and  supplies  were  deleted  from 
these  figures,  as  well  as  claims  using  CHAMPUS- 
unique  codes  for  services  under  the  Program  for  the 
Handicapped. 


■Theoretically,  one  would  expect  no  difference 
between  adult  and  pediatric  charges  for  EaM 
services,  since  the  CPT  coding  system  itself  allows 
physicians  to  select  the  appropriate  code  for  billing 
the  intensity  or  work  required  of  a  visit.  Thus,  if 


a  physician  felt  pediatric  visits  were  mo(e  work,  a 
higher-valued  CPT  visit  code  could  already  be 
chosen  to  reflect  that  increase.  Our  regression 
analysis  measured  differences  within  CPT  codes. 
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Table  l.— Analysis  of  CHAMPUS  Professional  Service  Charges:  Regressional  Results  by  Body  System— 

Continued 


Body  system 


IV  Infuskm  therapy/dialysis 


DX  Gastro-enteroiogy  , 

Speech  thefapy — Physkaans „, 

Speech  therapy— Non-physicians 

Ophttialmology 

Otoftiino-4aryngology „ 

DX  Cardiovasctdar „... 

Pulmonary 

Neurotogy 

Chemottwapy 


Physical  therapy— Physicians 

Physical  therapy— Non-physicians  .. 

Visits  „ 

Psychiatric— Physicians 

Psychiatric— Psychologists  . 

Psychiatric— Counsekxs „„ 

Closed  bimalleolar  ankle  fracture  .... 

Closed  bimaH.  ankle  FX  w/man 

Open  treatmt  of  biniall.  ankle  FX  .... 

Percutaneous  renal  biopsy 

Spirometry 

Spirometry  and  txonchospasm  eval. 


CPT  code  range 


90780-90781. 

90935-^0999 
91000-91299 
92507-92508 
92507-92508 
92000-92499 
92500-92599 
92950-93999 
94000-95799 
9580&-95999 
96400-96549 
97000-97799 
97000-97799 
99200-99499 
90800-90899 
90800-90899 
90800-90899 
27808 
27810 
27814 
50200 
94010 
94060 


Regression  sample 


No.  o( 
codes 


2 

1 
1 
8 
11 
20 
20 
5 
5 
12 
7 
39 
4 
4 
2 
1 
1 
1 
1 
1 
1 


Naof 
services 


6.710 

618 

9.438 

10.786 

75,963 

67.801 

306.110 

100.528 

44.635 

53.228 

107.380 

46.175 

452.185 

132.203 

149.913 

153.810 

81 

43 

329 

194 

24.522 

13,429 


•p  <-.05. 
•*p<-.01. 
•••-No  claims. 

Note:  Due  to  the  large  claims  volunw.  the  regression  sample  for  visits  and  psychiatric  procedures  was 
appropnate  claims.  Also,  the  visits  sample  only  included  codes  from  the  new  19^  "990o6" 


Age  regression  coefficients 


0-2  years 


-.286 

-.031 

••-.337 

••-.281 

•.014 

••-.166 

"-J056 

••.026 

••-.155 

".121 

•*.360 

-.004 

••-.051 

.011 

••-.084 

.014 

.113 

.160 

-.102 
•-.098 

•-.125 


3-6  years 


•.165 

-.087 

'-.455 

'-.191 

-.086 

'-.145 

-.047 

'-.141 

.026 

••.251 

"J02 

".030 

'-.091 

".030 

'-.013 

".038 

-.672 


.240 
'-.223 

-.068 


6-17 
years 


.048 

•-.130 

"-.263 

•-.032 

"-Mi 

"-.116 

".061 

"-.090 

".038 

••.116 

-.053 

••.045 

"-.025 

••.051 

"-.008 

••-026 

.103 

.179 

.106 

-.002 

"-.114 

"-.054 


period  of  these  claims  data  (i.e.,  .50x25-.  125  random  san^). 


series,  wtiich 


a  25  percent  random  sjvnple  of  aM 
were  used  during  a  six-month  time 


Table  2.— Changes  in  CHAMPUS  Expenditures  Due  to  Increased  Pediatric  Payment 


If  payments  were  increased  for  all  CPT  codes  in  a  body  system: 

Significant  groups  • 

Borderiine  results  **  „ !..."!!"." 

Psychiatric  "• „ 


Total 


If  payments  were  increased  only  for  codes  with  50+  claims  per  yean 

Significant  groups  *  

Borderline  results  ••  . „_™™  ..." 

Psychiatric  *•• „ ""!""""" 


Total 


No.  of 
codes 


831 
122 

30 


983 


43 
35 

4 


82 


If  CMACs  were  increased  for 


Ages  0-2 


$1,225,000 

37,000 

0 


1,262.000 


722,000 

33,000 

0 


755.000 


Ages  0-6 


$1,638,000 
58.000 
23.000 


1.719,000 


960.000 
54.000 
22.000 


1.036.000 


Ages  0-17 


$2,268,000 
194.000 
425.000 


2.887.000 


1.165,000 
160.000 
400.000 


1.725.000 


-^iS!]liIi^  ^  Systems:  cardk)vascular.  digestive,  ocular,  audrtory.  IV  infusion  &  dialysis,  chemotherapy,  and  physical  therapy 
p^^dertine  Systems:  diagnostic  cardwtogy.  ophthalmology,  pulmonary  and  neurotogy.  uw.aMy. 

are  sK^^^%?^r'lJSSKfu^*^"^  '"'"'^  ^'^ '  "'^""'^  'o'  «^  ages  and/or  provider  classes  and  not  others),  but 

Table  3.— Distribution  of  Current  CHAMPUS  Pediatric  (Age  0-5)  Payments 


Type  of  procedure 


Anesthesia __  

Other  codes  without  CMACs  (e.g..  W  codes.  aJ^^^in^  Z'ZZZ'"^Z"!"I'""ZZ..Z.  "_„  Z" 

Radiology  and  pathotogy _  ...~~....       „Z 

Age-specific  CPT  codes """""™"".""""~"™1"~"""...!".... 

Code  groups  with  no  significant  difference  from  adults  (respiratory,  urinary-genital,  DX  gastroenterolaiy.  P^^ 

psychiatric) „ _ „^T/        „ 

E&M  codes  (significantly  lower  charijes) "ZZIZZZZ^ZZZZZZZZZ... ..SZZZ.ZZZZZZ 

Other  codes  with  significantly  lower  charges  than  adtits  (integumentary,  musculoskeletal,  nervoii.  ophttMtfrnSom 

otorhinolaryngotogy.  DX  cardk)k)gy,  neurokjgy.  speech  therapy) „ J 


Alowed 
charges 


$6,553,002 
4,125,550 
5.966.495 

10.272,992 

11,181.601 
58,260,079 

9.791.759 


Percer* 
of  total 


5.4 
3.4 
5.0 
8.5 

9.2 
48.1 

&1 
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Tabi^  3.— Distributkdn  of  CuRRE^fr  CHAMPUS  Pediatric  (Age  0-6)  PAYME^frs— Continued 

Type  of  procedure 

Allowed 
charges 

Percent 
of  total 

Codes  witti  signiftcantty  higher  charges  than  adults  (cardkivascular,  digestive,  ocular,  aucfitory,  IV/dialysis.  chemo- 
therapy, physical  therapy)  _ - 

14,940,392 

12.3 

Total  

121,139,280 

100.0 

Attachment  2 

CPT-4  Code  Description 

10140  Drainage  of  hematoma 

10141  Drainage  of  hematoma 
10180    Complex  drainage,  wound 

11042  Qeansing  of  skin/tissue 

1 1043  Cleansing  of  tissue/muscle 

11044  Qeansing  tissue/muscle/bone 
11404  Removal  of  skin  lesion 
11406  Removal  of  skin  lesion 
11424  Removal  of  skin  lesion 
114^6  Removal  of  skin  lesion 
11444  Removal  of  skin  lesion 
11446  Removal  of  skin  lesion 

11450  Removal,  sweat  gland  lesion 

11451  Removal,  sweat  gland  lesion 

11462  Removal,  sweat  gland  lesion 

11463  Removal,  sweat  gland  lesion 

11470  Removal,  sweat  gland  lesion 

11471  Removal,  sweat  gland  lesion 
11604  Removal  of  skin  lesion 
11606  Removal  of  skin  lesion 
11624  Removal  of  skin  lesion 
11626  Removal  of  skin  lesion 
11644  Removal  of  skin  lesion 
11646  Removal  of  skin  lesion 

11770  Removal  of  pilonidal  lesion 

11771  Removal  of  pilonidal  lesion 

11772  Removal  of  pilonidal  lesion 
11960  Insert  tissue  expanderfs) 

11970  Replace  tissue  expander 

1 1 97 1  Remove  tissue  expander(s) 

12005  Repair  superficial  wound(s) 

12006  Repair  superficial  wound(s) 

12007  Repair  superficial  wound(s) 

12016  Repair  superficial  wound(s) 

12017  Repair  superficial  wound(s) 

12018  Repair  superficial  wound(s) 

1 2020  Closure  of  split  wound 

12021  Closure  of  split  wound 

1 2034  Layer  closure  of  wound(s) 

12035  L,ayer  closure  of  wound(s) 

1 2036  Layer  closure  of  wound(s) 

12037  Layer  closure  of  wound(s) 

1 2044  L,ayer  closure  of  wound(s) 

1 2045  Layer  closure  of  wound(s) 

1 2046  L,ayer  closure  of  wound(s) 

1 2047  Layer  closure  of  wound(s) 

1 2054  Layer  closure  of  wound(s) 

1 2055  Layer  closure  of  wound(s) 

1 2056  Layer  closure  of  wound(s) 

1 2057  Layer  closure  of  wound(s) 

13100  Repair  of  wound  or  lesion 

13101  Repair  of  wound  or  lesion 

13120  Repair  of  wound  or  lesion 

1 31 21  Repair  of  wound  or  lesion 

13131  Repair  of  wound  or  lesion 

13132  Repair  of  wound  or  lesion 

1 31 50  Repair  of  wound  or  lesion 

13151  Repair  of  wound  or  lesion 

13152  Repair  of  wound  or  lesion 
13160  Late  closure  of  wound 
13300  Repair  of  wound  or  lesion 
14000  Skin  tissue  rearrangement 


14001  Skin  tissue  rearrangement  15953 

14020  Skin  tissue  rearrangement  15956 

14021  Skin  tissue  rearrangement  15958 

14040  Skin  tissue  rearrangement  16015 

14041  Skin  tissue  rearrangement  16030 

14060  Skin  tissue  rearrangement  16035 

14061  Skin  tissue  rearrangement  19020 
14300  Skin  tissue  rearrangement  19100 
14350  Skin  tissue  rearrangement  19101 
15000  Skin  graft  procedure  19110 
15050  Skin  split  graft  procedure  19112 

15100  Skin  split  graft  procedure  19120 

15101  Skin  split  graft  procedure  19140 

15120  Skin  split  graft  procedure  19160 

15121  Skin  split  graft  procedure  19162 

15200  Skin  split  graft  procedure  19180 

15201  Skin  split  graft  procedure  19182 

15220  Skin  full  graft  procedure  19260 

15221  Skin  full  graft  procedure  19318 

15240  Skin  full  graft  procedure  19328 

15241  Skin  full  graft  procedure  19330 

15260  Skin  full  graft  procedure  19340 

15261  Skin  full  graft  procedure  19342 
15350  Skin  homogran  procedure  19350 
15400  Skin  heterograft  procedure  19357 
15570  Form  skin  pedicle  19364 
15572  Form  skin  pedicle  19366 
15574  Form  skin  pedicle  19370 
15576  Form  skin  pedicle  19371 
15580  Cross  finger  flap  19380 
15600  Skin  flap  procedure  20005 
15610  Skin  flap  procedure  20200 
15620  Skin  flap  procedure  20205 
15625  Skin  flap  procedure  20206 
15630  Skin  flap  procedure  20220 
15650  Transfer  skin  pedicle  flap  20225 
15732  Muscle-skin  flap,  head/neck  20240 
15734  Muscle-skin  flap,  trunk  20245 
15736  Muscle-skin  flap,  arm  20250 
15738  Muscle-skin  flap,  leg  20251 
15740  Island  pedicle  flap  20525 
15750  Neurovascular  pedicle  20650 
15755  Microvascular  free  flap  20660 
15760  Composite  skin  graft  20661 
15770  Derma-fat-fascia  graft  20662 

15840  Graft  for  face  nerve  palsy  20663 

15841  Graft  for  face  nerve  palsy  20665 

15842  Graft  for  face  nerve  palsy  20670 
15845  Skin  and  muscle  repair,  face  20680 
15920  Removal  of  tail  bone  ulcer  20690 
15922  Removal  of  tail  bone  ulcer  20900 
15931  Remove  sacrum  pressure  sore  20902 

15933  Remove  sacrum  pressure  sore  20912 

15934  Remove  sacrum  pressure  sore  20920 

15935  Remove  sacrum  pressure  sore  20922 

15936  Remove  sacrum  pressure  sore  20924 

15937  Remove  sacrum  pressure  sore  20926 

15940  Removal  of  pressure  sore  20955 

15941  Removal  of  pressure  sore  20960 

15944  Removal  of  pressure  sore  20962 

15945  Removal  of  pressure  sore  20969 

15946  Removal  of  pressure  sore  20970 

15950  Remove  thigh  pressure  sore  20971 

15951  Remove  thigh  pressure  sore  20972 

15952  Remove  thigh  pressure  sore  20973 


Remove  thigh  pressure  sore 
Remove  thigh  pressure  sore 
Remove  thigh  pressure  sore 
Treatment  of  bumis) 
Treatment  of  bum(s) 
Incision  of  bum  scab 
Incision  of  breast  lesion 
Biopsy  of  breast 
Biopsy  of  breast 
Nipple  exploration 
Excise  breast  duct  fistula 
Removal  of  breast  lesion 
Removal  of  breast  tissue  ■ 
Removal  of  breast  tissue 
Remove  breast  tissue,  nodes 
Removal  of  breast 
Removal  of  breast 
Removal  of  chest  wall  lesion 
Reduction  of  large  breast 
Removal  of  breast  implant 
Removal  of  implant  material 
Immediate  breast  prosthesis 
Delayed  breast  prosthesis 
Breast  reconstruction 
Breast  reconstruction 
Breast  reconstruction 
Breast  reconstruction 
Surgery  of  breast  capsule 
Removal  of  breast  capsule 
Revise  breast  reconstruction 
Incision  of  deep  abscess 
Muscle  biopsy 
Deep  muscle  biopsy 
Needle  biopsy,  muscle 
Bone  biopsy,  trocar/needle 
Bone  biopsy,  trocar/needle 
Bone  biopsy,  excisional 
Bone  biopsy,  excisional 
Open  bone  biopsy 
Open  bone  biopsy 
Removal  of  foreign  body 
Insert  and  remove  bone  pin 
Apply,  remove  flxation  device 
Application  of  head  brace 
Application  of  pelvis  brace 
Application  of  thigh  brace 
Removal  of  flxation  device 
Removal  of  support  implant 
Removal  of  support  implant 
Apply  bone  flxation  device 
Removal  of  bone  for  graft 
Removal  of  bone  for  graft 
Remove  cartilage  for  graft 
Removal  of  fascia  for  graft 
Removal  of  fascia  for  graft 
Removal  of  tendon  for  graft 
Removal  of  tissue  for  graft 
Microvascular  fibula  graft 
Microvascular  rib  graft 
Microvascular  bone  graft 
Bone-skin  graft 
Bone-skin  graft,  pelvis 
Bone-skin  graft,  rib 
Bone-skin  graft,  metatarsal 
Bone-skin  graft,  great  toe 
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20975  Electrical  bone  stimulation  21497 

21010  Incisionof  law  joint  21501 

21025  Excision  of  bone,  lower  jaw  21502 

21026  Excision  of  facial  bone(s)  21510 
21034  Removal  of  face  bone  lesion  21550 

21040  Removal  of  jaw  bone  lesion  21555 

21041  Removal  of  jaw  bone  lesion  21556 
21044  Removal  of  jaw  bone  lesion  21600 
21050  Removal  of  jaw  joint  21610 
21060  Remove  jaw  joint  cartilage  21620 
21070  Remove  coronoid  process  21700 
21100  Maxillofacial  fixation  21720 
21206  Reconstruct  upper  jaw  bone  21725 

21208  Augmentation  of  facial  bones  21800 

21209  Reduction  of  facial  bones  21805 

21210  Face  bone  graft  21810 
21215  Lower  jaw  bone  graft  21820 
21230  Rib  cartilage  graft  21920 
21235  Ear  cartilage  graft  21925 
21240  Reconstruction  of  jaw  joint  21930 

21242  Reconstruction  of  jaw  joint  21935 

21243  Reconstruction  of  jaw  joint  22100 

21244  Reconstruction  of  lower  jaw  22101 

21245  Reconstruction  of  jaw  22102 

21246  Reconstruction  of  jaw  22305 

21248  Reconstruction  of  jaw  22310 

21249  Reconstruction  of  jaw  22315 
21267  Revise  eye  sockets  22325 
21270  Augmentation  cheek  bones  22326 
21275  Revision  orbitofacial  bones  22327 
21280  Revision  of  eyelid  22505 
21282  Revision  of  eyelid  22900 
21300  Treatment  of  skull  fracture  23000 
21310  Treatment  of  nose  fracture  23020 
21315  Treatment  of  nose  fracture  23030 
21320  Treatment  of  nose  fracture  23035 
21325  Repair  of  nose  fracture  23040 
21330  Repair  of  nose  fracture  23044 
21335  Repair  of  nose  fracture  23065 

21337  Repair  nasal  septal  fracture  23066 

21338  Repair  nasoethmoid  fracture  23075 

21339  Repair  nasoethmoid  fracture  23076 

21340  Repair  of  nose  fracture  23077 
21343  Repair  of  sinus  fracture  23100 
21355  Repair  cheek  bone  fracture  23101 
21360  Repair  cheek  bone  fracture  23105 
21365  Repair  cheek  bone  fracture  23106 

21385  Repair  eye  socket  fracture  23107 

21386  Repair  eye  socket  fracture  23120 

21387  Repair  eye  socket  fracture  23125 
21390  Repair  eye  socket  fracture  23130 
21395  Repair  eye  socket  fracture  23140 

21400  Treat  eye  socket  fracture  23145 

21401  Repair  eye  socket  fracture  23146 

21406  Repair  eye  socket  fracture  23150 

21407  Repair  eye  socket  fracture  23155 

21421  Treat  mouth  roof  fracture  23156 

21422  Repair  mouth  roof  fracture  23170 
21440  Repair  dental  ridge  fracture  23172 
21445  Repair  dental  ridge  fracture  23174 

21450  Treat  lower  jaw  fracture  23180 

21451  Treat  lower  jaw  fracture  23182 

21452  Treat  lower  jaw  fracture  23184 

21453  Treat  lower  jaw  fracture  23190 

21454  Treat  lower  jaw  fracture  23195 

21455  Repair  lower  jaw  fracture  23330 

21461  Repair  lower  jaw  fracture  23331 

21462  Repair  lower  jaw  fracture  23395 
21465  Repair  lower  jaw  fracture  23397 
21470  Repair  lower  jaw  fracture  23400 
21480  Reset  dislocated  jaw  23405 
21485  Reset  dislocated  jaw  23406 
21490  Repair  dislocated  jaw  23410 

21493  Treat  hyoid  bone  fracture  23412 

21494  Repair  hyoid  bone  fracture  23415 

21495  Repair  hyoid  bone  fracture  23420 


Interdental  wiring  23430 

Drain  neck/chest  lesion  23440 

Drain  chest  lesion  23450 

Drainageof  bone  lesion  23455 

Biopsy  of  neck/chest  23460 

Remove  lesion  neck/chest  23462 

Remove  lesion  neck/chest  23465 

Partial  removal  of  rib  23466 

Partial  removal  of  rib  23480 

Partial  removal  of  sternum  23485 

Revision  of  neck  muscle  23490 

Revision  of  neck  muscle  23491 

Revision  of  neck  muscle  23500 

Treatment  of  rib  fracture  23505 

Treatment  of  rib  fracture  23510 

Treatment  of  rib  fracture(s)  23515 

Treat  sternum  &m:ture  23520 

Biopsy  soft  tissue  of  back  23525 

Biopsy  soft  tissue  of  back  23530 

Remove  lesion,  back  or  flank  23532 

Remove  tumor  of  back  23540 

Remove  part  of  neck  vertebra  23545 

Remove  part,  thorax  vertebra  23550 

Remove  part,  lumbar  vertebra  23552 

Treat  spine  process  fracture  23570 

Treat  spine  fracture  23575 

Treat  spine  fracture  23580 

Repair  of  spine  fracture  23585 

Repair  neck  spine  fracture  23600 

Repair  thorax  spine  fracture  23605 

Manipulation  of  spine  23610 

Remove  abdominal  wall  lesion  23615 

Removal  of  calcium  deposits  23620 

Release  shoulder  joint  23625 

Drain  shoulder  lesion  23630 

Drain  shoulder  bone  lesion  23650 

Exploratory  shoulder  surgery  23655 

Exploratory  shoulder  surgery  23658 

Biopsy  shoulder  tissues  23660 

Bioftsy  shoulder  tissues  23665 

Removal  of  shoulder  lesion  23670 

Removal  of  shoulder  lesion  23675 

Remove  tumor  of  shoulder  23680 

Biopsy  of  shoulder  joint  23700 

Shoulder  joint  surgery  23800 

Remove  shoulder  joint  lining  23802 

Incision  of  collarbone  joint  23921 

Explore,  treat  shoulder  joint  23930 

Partial  removal.  collarl>one  23931 

Removal  of  collarbone  23935 

Partial  removal,  shoulderbone  24000 

Removal  of  bone  lesion  24065 

Removal  of  bone  lesion  24066 

Removal  of  bone  lesion  24075 

Removal  of  humerus  lesion  24076 

Removal  of  humerus  lesion  24077 

Removal  of  humerus  lesion  24100 

Remove  coUartmne  lesion  24101 

Remove  shoulder  blade  lesion  24102 

Remove  humerus  lesion  24105 

Remove  collarbone  lesion  24110 

Remove  shoulderblade  lesion  24115 

Remove  humerus  lesion  24116 

Partial  removal  of  scapula  24120 

Removal  of  head  of  humerus  24125 

Remove  shoulder  foreign  body  24126 

Remove  shoulder  foreign  body  24130 

Muscle  transfer,  shoulder/arm  24134 

Muscle  transfers  24136 

Fixation  of  shoulderblade  24138 

Incision  of  tendon  &  muscle  24140 

Incise  tendon(s)  ft  musclefs)  24145 

Repair  of  tendon(s)  24147 

Repair  of  tendon(s)  241 50 

Release  of  shoulder  ligament  24151 

Repair  of  shoulder  24152 


Repair  biceps  tendon  rupture 
Removal/transplant  tendon 
Repair  shoulder  capisule 
Repair  shoulder  capsule 
Repair  shoulder  capsule 
Repair  shoulder  capsule 
Repair  shoulder  capsule 
Repair  shoulder  capsule 
Revision  of  collabrone 
Revision  of  collabrone 
Reinforce  clavicle 
Reinforce  shoulder  bones 
Treat  clavicle  fracture 
Treat  clavicle  fracture 
Repair  clavicle  fracture 
Reptair  clavicle  fracture 
Treat  clavicle  dislocation 
Treat  clavicle  dislocation 
Repair  clavicle  dislocation 
Repair  clavicle  dislocation 
Treat  clavicle  dislocation 
Treat  clavicle  dislocation 
Repair  clavicle  dislocation 
Repair  clavicle  dislocation 
Treat  shoulderblade  frw:ture 
Treat  shoulderblade  fracture 
Repair  scapula  frw:ture 
Repair  scapula  fracture 
Treat  humerus  fracture 
Treat  humerus  fracture 
Repair  humerus  fracture 
Repair  hunterus  fracture 
Treat  humerus  fracture 
Treat  humerus  fracture 
Repair  humerus  fracture 
Treat  shoulder  dislocation 
Treat  shoulder  dislocation 
Repair  shoulder  dislocation 
Repair  shoulder  dislocation 
Treat  dislocation/fracture 
Repair  dislocation/fracture 
Treat  dislocation/fracture 
Repair  dislocation/fracture 
Fixation  of  shoulder 
Fusion  of  shoulder  joint 
Fusion  of  shoulder  joint 
Amputation  follow-up  surgery 
Drainage  of  arm  lesion 
Drainage  of  arm  bursa 
Drain  arm/elbow  bone  lesion 
Exploratory  elbow  surgery 
Biopsy  arm/elbow  soft  tissue 
Biopsy  arm/elbow  soft  tissue 
Remove  arm/elbow  lesion 
Remove  arm/elbow  lesion 
Remove  tumor  of  arm/elbow 
Biof>sy  elbow  joint  lining 
Explore/treat  elbow  joint 
Remove  elbow  joint  lining 
Renioval  of  elbow  bursa 
Remove  humerus  lesion 
Remove/graft  bone  lesion 
Remove/graft  bone  lesion 
Remove  elbow  lesion 
Remove/graft  bone  lesion 
Remove/graft  bone  lesion 
Removal  of  head  of  radius 
Removal  of  arm  bone  lesion 
Remove  radius  bone  lesion 
Remove  elbow  bone  lesion 
Partial  removal  of  arm  bone 
Partial  removal  of  radius 
Partial  removal  of  elbow 
Extensive  humerus  surgery 
Extensive  humerus  surgery 
Extensive  radius  surgery 
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24153  Extensive  radius  surgery 

241 55  Removal  of  elbow  joint 

24160  Remove  elbow  joint  implant 

24164  Remove  radius  head  implant 

24201  Removal  of  arm  foreign  body 

24301  Muscle/tendon  transfer 

24310  Revision  of  ann  tendon 

24320  Repair  of  arm  tendon 

24330  Revision  of  arm  muscles 

2433 1  Re\-ision  of  arm  muscles 
24340  Repair  of  ruptured  tendon 
24342  Repair  of  ruptured  tendon 

24350  Repair  of  tennis  elbow 

2435 1  Repair  of  tennis  elbow 

24352  Repair  of  tennis  elbow 
24354  Repair  of  tennis  elbow 
24356  Revision  of  tennis  elbow 

24360  Reconstruct  elbow  joint 

24361  Reconstruct  elbow  joint 

24362  Reconstruct  elbow  joint 

24363  Replace  elbow  joint 

24365  Reconstruct  head  of  radius 

24366  Reconstruct  head  of  radius 
24500  Revision  of  humerus 
24410  Revision  of  humerus 
24420  Revision  of  humerus 
24430  Repair  of  humerus 
24435  Repair  humerus  with  graft 
24470  Revision  of  elbow  joint 
24495  Decompression  of  forearm 
24498  Reinforce  humerus 
24500  Treat  humerus  fracture 

24505  Treat  humerus  fracture 

24506  Treat  humerus  fracture 
24510  Repair  humerus  fracture 

24515  Repair  humerus  fracture 

24516  Repair  humerus  fracture 

24530  Treat  humerus  fracture 

24531  Treat  humerus  fracture 
24535  Treat  humerus  fracture 
Z4536  Treat  humerus  fractiire 
24538  Treat  humeriis  fracture 
24540  Treat  humerus  fracture 
24542  Treat  humerus  fracture 
24545  Repair  humerus  fracture 
24560  Treat  humerus  fracture 
24565  Treat  humerus  fracture 
24570  Repair  humerus  fracture     - 
24575  Repair  humerus  fracture 
24376  Treat  humerus  fracture 

24577  Treat  humerus  fracture 

24578  Repair  humerus  fracture 

24579  Repair  humerus  fracture 
2^80  Treat  elbow  fracture 
24581  Treat  elbow  fracture 
24583  Repair  elbow  fracture 

24585  Repair  elbow  fracture 

24586  Repair  elbow  fracture 

24587  Repair  elbow  fracture 
24568  Repair  elbow  fracture 
24600  Treat  elbow  dislocation 
24605  Treat  elbow  dislocation 
24610  Repair  elbow  dislocation 
24615  Repair  elbow  dislocation 
24620  Treat  elbow  fracture 
24625  Repair  elbow  fracture 
24635  Repair  elbow  fracture 
24655  Treat  radius  fracture 
24660  Repair  radius  fracture 

24665  Repair  radius  fracture 

24666  Repair  radius  fracture 
24670  Treatment  of  ulna  fracture 
24675  Treatment  of  ulna  fracture  , 
24680  Repair  ulna  fracture 
24685  Repair  ulna  fracture 
24800  Fusion  of  elbow  joint 


24802  Fusion/graft  of  elbow  joint  25400 

24925  Amputation  follow-up  surgery  25405 

25000  Incision  of  tendon  sheath  25415 

25005  Incision  of  tendon  sheath  25420 

25020  Decompression  of  forearm  25425 

25023  Decompression  of  forearm  25426 

25028  Drainage  of  forearm  lesion  25440 

25031  Drainage  of  forearm  bursa  25441 

25035  Treat  forearm  bone  lesion  25442 

25040  Explore/treat  wrist  joint  25443 

25065  Biopsy  forearm  sofl  tissues  25444 

25066  Biopsy  forearm  soft  tissues  25445 
25075  Removal  of  forearm  lesion  25446 
25078  Removal  of  forearm  lesion  25447 
25077  Remove  tumor,  forearmywrist  25449 
25085  Incisionof  wrist  capsule  25450 

25100  Biopsy  of  *«ist  joint  25455 

25101  Explore/treat  wrist  joint  25490 
25105  Remove  vwist  joint  lining  25491 
25107  Remove  wrist  joint  cartilage  25492 

25110  Remove  wrist  tendon  lesion  25505 

25111  Remove  wrist  tendon  lesion  25510 

25112  Remove  wrrist  tendon  lesion  25515 

25115  Remove  wrist/forearm  lesion  25535 

25116  Remove  wrist/forearm  lesion  25540 

25118  Excise  wrist  tendon  sheath  25545 

25119  Partial  removal  of  ulna  25565 

25120  Removal  of  forearm  lesion  25570 

25125  Remove/graft  forearm  lesion  25575 

25126  Remove/graft  forearm  lesion  2560S 
25130  Removal  of  wrist  lesion  25610 

25135  Remove  k  graft  virrist  lesion  25611 

25136  Remove  k  graft  wrist  lesion  25615 
25145  Remove  forearm  bone  lesion  25620 

25150  Partial  removal  of  ulna  25624 

25151  Partial  removal  of  radius  25626 
25170  Extensive  forearm  surgery  25628 
25210  Removal  of  wrist  bone  25635 
2521S  Removal  of  wrist  bones  25640 
25230  Partial  removal  of  radius  25645 
25240  Partial  removal  of  ulna  25660 
25248  Remove  forearm  foreign  body  25665 

25250  Removal  of  wrist  prosthesis  25670 

25251  Removal  of  wrist  prosthesis  25675 
25260  Repair  forearm  tendon/muscle  25676 
25263  Repair  forearm  tendon/muscle  25680 
25265  Repair  forearm  tendon/muscle  25685 
25270  Repair  foreann  tendon/muscle  25690 
25272  Repair  forearm  tendon/muscle  25695 
25274  Repair  forearm  tendon/muscle  25800 
25260  Revise  wrist/forearm  tendon  25805 
25290  Incise  wrist/forearm  tendon  25810 
25295  Release  wrist/forearm  tendon  25820 

25300  Fusion  of  tendons  at  wrist  25825 

25301  Fusion  of  tendons  at  wrist  25907 
25310  Transplant  foreann  tendon  25922 
25312  Transplant  forearm  tendon  25929 

25315  Revise  palsy  hand  tendon(s)  26011 

25316  Revise  palsy  hand  tendon(s)  26020 

25317  Revise  hand  contracture  26025 

25318  Revise  hand  contracture  26030 
25320  Repair/revise  wrist  joint  26034 

25330  Revise  %vri8t  joint  26035 

25331  Revise  wrist  joint  26037 

25332  Revise  wrist  joint  26040 
25335  Realignment  of  hand  26045 
25350  Revision  of  radius  26055 
25355  Revision  of  radius  26060 
25360  Revision  of  ulna  26070 
25365  Revise  radius  k  ulna  26075 
25370  Revise  radius  or  ulna  26080 
25375  Revise  radius  &  ulna  ^61 00 

25390  Shorten  radius/ulna  26105 

25391  Lengthen  radius/ulna  26110 

25392  Shorten  radius  k  ulna  26115 

25393  Lengthen  radius  k  ulna  26116 


Repair  radius  or  ulna 
Repair/graft  radius  or  ulna 
Repair  radius  k  ulna 
Repair/graft  radius  k  ulna 
Repair/graft  radius  or  ulna 
Repair/graft  radius  k  ulna 
Repair/graft  wrist  bone 
Reconstruct  wrist  joint 
Reconstruct  wrist  joint 
Reconstruct  wrist  joint 
Reconstruct  wrist  joint 
Reconstruct  wrist  joint 
Wrist  replacement 
Repair  wrist  joint(s) 
Remove  wrist  joint  implant 
Revision  of  wrist  joint 
Revision  of  wrist  joint 
Reinforce  radius 
Reinforce  ulna 
Reinforce  radius  and  ulna 
Treat  fracture  of  radius 
Repair  fracture  of  radius 
Repair  fracture  of  radius 
Treat  fracture  of  ulna 
Reptair  fracture  of  ulna 
Repair  fracture  of  ulna 
Treat  fracture  radius  k  ulna 
Repair  fracture  radius/ulna 
Repair  fractiire  radius/ulna 
Treat  fracture  radius/ulna 
Repair  fracture  radius/ulna 
Repair  fracture  radius/ulna 
Repair  fracture  radius/ulna 
Repair  fracture  radius/ulna 
Treat  wrist  bone  fructure 
Repair  wrist  bone  fracture 
Repair  wrist  bone  fracture 
Treat  wrist  bone  fracture 
Repair  tvrist  bone  fracture 
Repair  wrist  bone  fracture 
Treat  wrist  dislocation 
Repair  wrist  dislocation 
Repair  wrist  dislocation 
Treat  %vrist  dislocation 
Repair  wrist  dislocation 
Treat  wrist  fracture 
Repair  wrrist  fracture 
Treat  wrist  dislocation 
Repair  wrist  dislocation 
Fusion  of  wrist  joint 
Fusion/graft  of  wrist  joint 
Fusion/graft  of  v^Tist  joint 
Fusion  of  hand  bones 
Fusion  hand  bones  with  graft 
Amputation  follow-up  surgery 
Amputate  hand  at  wrist 
Amputation  follow-up  surgery 
Drainage  of  finger  abscess 
Drain  hand  tendon  sheath 
Drainage  of  palm  bursa 
Drainage  of  palm  bursa(s) 
Treat  hand  bone  lesion 
Decompress  fingers/hand 
Decompress  fingers/hand 
Release  palm  contracture 
Release  palm  contracture 
Incise  finger  tendon  sheath 
Incision  of  finger  tendon 
Explore/treat  hand  joint 
Explore/treat  finger  joint 
Explore/treat  finger  joint 
Biopsy  hand  joint  lining 
Biopsy  finger  joint  lining 
Biopsy  finger  joint  lining 
Removal  of  hand  lesion 
Removal  of  hand  lesion 
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26117  Removal  tumor,  hand/Hnger  26S18 

26121  Release  palm  contracture  26S20 

26123  Release  palm  contracture  26525 

26125  Release  palm  contracture  26527 

26130  Remove  wrist  joint  lining  26530 

26135  Revise  Hnger  joint,  each  26531 

26140  Revise  flnger  joint,  each  26535 

5pl45  Tendon  excision,  palm/Hnger  26536 

26160  Removal  tendon  sheath  lesion  26540 

26170  Removal  of  palm  tendon,  each  26541 

26180  Removal  of  finger  tendon  26542 

26200  Remove  hand  bone  lesion  26545 

26205  Remove/graft  bone  lesion  26548 

26210  Removal  of  finger  lesion  26550 

26215  Removal/graft  finger  lesion  26552 

26230  Partial  removal  of  hand  bone  26555 

26235  Partial  removal,  finger  bone  26557 

26236  Partial  removal,  finger  bone  26558 
26250  Extensive  hand  surgery  26559 
26255  Extensive  hand  surgery  26560 

26260  Extensive  finger  surgery  26561 

26261  Extensive  finger  surgery  26562 

26262  Partial  removal  of  finger  26565 
26320  Removal  of  implant  from  hand  26567 
26350  Repair  finger/hand  tendon  26568 
263S2  Repair/graft  hand  tendon  26580 

26356  Repair  finger/hand  tendon  26585 

26357  Repair  finger/hand  tendon  26590 

26358  Repair/graft  hand  tendon  26591 
26370  Repair  finger/hand  tendon  26593 

26372  Repair/graft  hand  tendon  26596 

26373  Repair  finger/hand  tendon  26597 
26390  Revise  hand/finger  tendon  26605 
26392  Repair/graft  hand  tendon  26607 
26410  Repair  hand  tendon  26610 
26412  Repair/graft  hand  tendon  26615 
26415  Excision,  hand/finger  tendon  26645 
26418  Repair  finger  tendon  26650 
26420  Repair/graft  finger  tendon  26655 
26426  Repair  finger/hand  tendon  26660 
26428  Repair/graft  finger  tendon  26665 

26432  Repair  finger  tendon  26675 

26433  Repair  finger  tendon  26676 

26434  Repair/graft  finger  tendon  26680 
26437  Realignment  of  tendons  26685 
26440  Release  palm/finger  tendon  26686 
26442  Release  palm  &  finger  tendon  26705 
26445  Release  hand/finger  tendon  26706 
26449  Release  forearm/hand  tendon  26710 
26430  Incision  of  palm  tendon  26715 
26455  Incision  of  finger  tendon  26727 
26460  Incise  hand/finger  tendon  26730 
26471  Fusion  of  finger  tendons  26735 
26474  Fusion  of  finger  tendons  26742 

26476  Tendon  lengthening  26744 

26477  Tendon  shortening  26746 

26478  Lengthening  of  hand  tendon  26756 

26479  Shorteningof  hand  tendon  26765 

26480  Transplant  hand  tendon  26776 
26483  Transplant/graft  hand  tendon  26780 
26485  Transplant  palm  tendon  26785 

26489  Transplant/grafl  palm  tendon  26820 

26490  Revise  thumb  tendon  26841 
26492  Tendon  transfer  with  graft  26842 
26494  Hand  tendon/muscle  transfer  26843 

26496  Revise  thumb  tendon  26844 

26497  Finger  tendon  transfer  26850 

26498  Finger  tendon  transfer  26852 

26499  Revision  of  finger  26860 

26500  Hand  tendon  reconstruction  26861 
26502  Hand  tendon  reconstruction  26862 
26504  Hand  tendon  reconstruction  26863 
26508  Release  thumb  contracture  26910 
26510  Thumb  tendon  transfer  26951 

26516  Fusion  of  knuckle  joint  26952 

26517  Fusion  of  knuckle  joints  26990 


Fusion  of  knuckle  joints 
Release  knuckle  contracture 
Release  finger  contracture 
Revise  wrist  joint 
Revise  knuckle  joint 
Revise  knuckle  with  implant 
Revise  finger  joint 
Revise/implant  finger  joint 
Repair  hand  joint 
Repair  hand  joint  with  graft 
Repair  hand  joint  with  graft 
Reconstruct  finger  joint 
Reconstruct  finger  joint 
Construct  thumb  replacement 
Construct  thumb  replacement 
Positional  change  of  finger 
Construct  finger  replacement 
Added  finger  surgery 
Added  finger  surgery 
Rep>air  of  web  finger 
Repair  of  web  finger 
Repair  of  web  finger 
Correct  metacarpal  flaw 
Correct  finger  deformity 
Lengthen  metacarpal/finger 
Repkair  hand  deformity 
Repair  finger  deformity 
Repair  finger  deformity 
Repair  muscles  of  hand 
Release  muscles  of  hand 
Excision  constricting  tissue 
Release  of  scar  contracture 
Treat  metacarpal  fracture 
Treat  metacarpal  fracture 
Repair  metacarpal  fracture 
Repair  metacarpal  fracture 
Treat  thumb  fracture 
Repair  thumb  fracture 
Repair  thumb  fr'acture 
Repair  thumb  fracture 
Repair  thumb  fracture 
Treat  hand  dislocation 
Pin  hand  dislocation 
Repair  hand  dislocation 
Repair  hand  dislocation 
Repair  hand  dislocation 
Treat  knuckle  dislocation 
Pin  knuckle  dislocation 
Repair  knuckle  dislocation 
Repair  knuckle  dislocation 
Treat  finger  fracture,  each 
Repair  finger  fracture,  each 
Repair  finger  fracture,  each 
Treat  finger  fracture,  each  ' 
Repair  finger  fracture,  each 
Repair  finger  fracture,  each 
Pin  finger  fracture,  each 
Repair  finger  fracture,  each 
Pin  finger  dislocation 
Repair  finger  dislocation 
Repair  finger  dislocation 
Thumb  fusion  with  graft 
Fusion  of  thumb 
Thumb  fusion  with  graft 
Fusion  of  hand  joint 
Fusion/graft  of  hand  joint 
Fusion  of  knuckle 
Fusion  of  knuckle  with  graft 
Fusion  of  finger  joint 
Fusion  of  finger  joint,  added 
Fusion/graft  of  finger  joint 
Fuse/graft  added  joint 
Amputate  metacarpal  bone 
Amputation  of  finger/thumb 
Amputation  of  finger/thumb 
Drainage  of  pelvis  lesion 


26991 
26992 
27000 
27001 
27003 
27030 
27033 
27035 
27040 
27041 
27047 
27048 
27049 
27050 
27052 
27060 
27062 
27065 
27066 
27080 
27086 
-27087 
27097 
27098 
27100 
27105 
27110 
27111 
27190 
27192 
27193 
27194 
27195 
27196 
27201 
27202 
27210 
27215 
27216 
27230 
27238 
27246 
27250 
27252 
27265 
27266 
27275 
27301 
27303 
27305 
27306 
27307 
27310 
27315 
27320 
27323 
27324 
27327 
27328 
27330 
27331 
27332 
27333 
27334 
27335 
27340 
27345 
27350 
27355 
27356 
27360 
27372 
27380 
27381 
27385 
27386 


Drainage  of  pelvis  bursa 
Drainage  of  t>one  lesion 
Incision  of  hip  tendon 
incision  of  hip  tendon 
Incision  of  hip  tendon 
Drainage  of  hip  joint 
Exploration  of  hip  joint 
Denervation  of  hip  joint 
Biopsy  of  soft  tissues 
Biopsy  of  soft  tissues 
Remove  hip/pelvis  lesion 
Remove  hip/pelvis  lesion 
Remove  tumor,  hip/ pel  vis 
Biopsy  of  sacroiliac  joint 
Biopsy  of  hip  joint 
Removal  of  ischial  bursa 
Remove  femur  lesion/bursa 
Removal  of  hip  bone  lesion 
Removal  of  hip  bone  lesion 
Removal  of  tail  bone 
Remove  hip  foreign  body 
Remove  hip  foreign  body 
Revision  of  hip  tendon 
Transfer  tendon  to  pelvis 
Transfer  of  abdominal  muscle 
Transfer  of  spinal  muscle 
Transfer  of  iliopsoas  muscle 
Transfer  of  iliopsoas  muscle 
Treatment  of  sacrum  fracture 
Repair  of  sacrum  fracture 
Treat  pelvic  ring  fracture 
Treat  pelvic  ring  fracture 
Treat  pelvis  dislocation 
Treat  pelvis  dislocation 
Repair  tail  bone  fracture 
Repair  tail  bone  fracture 
Treat  pelvis  fracture 
Pelvic  fracture{s)  treatment 
Treat  pelvic  ring  fracture 
Treat  fracture  of  thigh 
Treatment  of  thigh  fracture 
Treatment  of  thigh  fracture 
Treat  hip  dislocation 
Treat  hip  dislocation 
Treatment  of  hip  dislocation 
Treatment  of  hip  dislocation 
Manipulation  of  hip  joint 
Drain  thigh/knee  lesion 
Drainage  of  bone  lesion 
Incise  Thigh  tendon  &  fascia 
Incision  of  thigh  tendon 
Incision  of  thigh  tendons 
Exploration  of  knee  joint 
Partial  removal,  thigh  nerve 
Partial  removal,  thigh  nerve 
Biopsy  thigh  soft  tissues 
Biopsy  thigh  soft  tissues 
Removal  of  thigh  lesion 
Removal  of  thigh  lesion 
Biopsy  knee  joint  lining 
Explore/treat  knee  joint 
Removal  of  knee  cartilage 
Removal  of  knee  cartilage 
Remove  knee  joint  lining 
Remove  knee  joint  lining 
Removal  of  kneecap  bursa 
Removal  of  knee  cyst 
Removal  of  kneecap 
Remove  femur  lesion 
Remove  femur  lesion/graft 
Partial  removal  leg  bone{s) 
Removal  of  foreign  body 
Repair  of  kneecap  tendon 
Repair/graft  kneecap  tendon 
Repair  of  thigh  muscle 
Repair/graft  of  thigh  muscle 
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27390 

27391 

27392 

27393 

27394 

27395 

27396 

27397 

27400 

27403 

27405 

27407 

27409 

27418 

27420 

27422 

27424 

27425 

27427 

27428 

27429 

27430 

27435 

27437 

27438 

27440 

27441 

27442 

27443 

27500 

27502 

27504 

27508 

27510 

27512 

27516 

27517 

27520 

27522 

27524 

27530 

27532 

27534 

27538 

27550 

27552 

27560 

27562 

27564 

27566 

27570 

27603 

27604 

27605 

27606 

27607 

27610 

27612 

27613 

27614 

27615 

27618 

27619 

27620 

27625 

27626 

27630 

27635 

27637 

27638 

27640 

27641 

27650 

27652 

27654 

27656 


Indsioa  of  thigh  tendon  27658 

Incisioo  of  thigh  tendons  27659 

Incision  of  thigh  tendons  27664 

Lengthening  of  thigh  tendon  27665 

Lengthening  of  thigh  tendons  27675 

Lengthening  of  thigh  tendons  27676 

Transplant  of  thigh  tendon  27680 

Transplants  of  thigh  tendons  27681 

Revise  thigh  muscles/tendons  27685 

Repair  of  knee  carlilgage  27686 

Repair  of  knee  ligament  27687 

Repair  of  knee  ligament  27690 

Repair  of  knee  ligaments  27691 

Repair  degenerated  kneecap  27692 

Revision  of  unstable  kneecap  27695 

Revision  of  unstable  kneecap  27696 

Revision/removal  of  kneecap  27698 

Lateral  retinacular  release  27700 

Reconstruction,  knee  27704 

Reconstruction,  knee  27705 

Reconstruction,  knee  27707 
Revision  of  thigh  muscles                   "   27709 

Incision  of  knee  ioint  27715 

Revise  kneecap  27730 

Revise  kneecap  with  implant  27732 

Revision  of  kniee  joint  27734 

Revision  of  knee  joint  27740 

Revision  of  knee  joint  27742 

Revision  of  knee  joint  27745 

Treatment  of  thigh  fracture  27750 

Treatment  of  thigh  fracture  27752 

Repair  of  thigh  fracture  27754 

Treatment  of  thigh  fracture  27756 

Treatment  of  thigh  fracture  27758 

Repair  of  thigh  fracture  27760 

Repair  of  thigh  growth  plate  27762 

Repair  of  thigh  growth  plate  27764 

Treat  kneecap  fracture  27766 

Repair  of  kneecap  fracture  27780 

Repair  of  kneecap  fracture  27781 

Treatment  of  knee  fracture  27782 

Treatment  of  knee  fracture  27784 

Repair  of  knee  fracture  27786 

Treat  knee  £racture(s)  27788 

Treat  knee  dislocation  27790 

Treat  knee  dislocation  27792 

Treat  kneecap  dislocation  27800 

Treat  kneecap  dislocation  27802 

Repair  kneecap  dislocation  27804 

Repair  kneecap  dislocation  27808 

Fixation  of  knee  joint  27810 

Drain  lower  leg  lesion  27812 

Drain  lower  leg  bursa  27814 

Incision  of  achilles  tendon  27816 

Incision  of  achilles  tendon  27818 

Treat  lower  leg  bone  lesion  27820 

Explore/treat  ankle  joint  27822 

Exploration  of  ankle  joint  27823 

Biopsy  lower  leg  soft  tissue  27830 

Biopsy  lower  leg  soft  tissue  27831 

Remove  tumor,  lower  leg  27832 

Remove  lower  leg  lesion  27840 

Remove  lower  leg  lesion  27842 

Explore,  treat  ankle  joint  27844 

Remove  ankle  joint  lining  27846 

Remove  ankle  joint  lining  27848 

Removal  of  tendon  lesion  27860 

Remove  lower  leg  bone  lesion  27870 

Remove/graft  leg  bone  lesion  27871 

Remove/graft  leg  bone  lesion  27884 

Partial  removal  of  tibia  28002 

Partial  removal  of  fibula  28003 

Repair  achilles  tendon  28005 

Repair/graft  achilles  tendon  28008 

Repair  of  achilles  tendon  28020 

Repair  leg  fascia  defect  28030 


Repair  of  leg  tendon,  each  28035 

Repair  of  leg  tendon,  each  28043 

Repair  of  leg  tendon,  each  28045 

Repair  of  leg  tendon,  each  28046 

Repair  lower  leg  tendons  28050 

Repair  lower  leg  tendons  28054 

Release  of  lower  leg  tendon  28060 

Release  of  lower  leg  tendons  28062 

Revision  of  lower  leg  tendon  28070 

Revise  lower  leg  tendons  28072 

Revision  of  calf  tendon  28080 

Revise  lower  leg  tendon  28086 

Revise  lo«ver  leg  tendon  28088 

Revise  additional  leg  tendon  28090 

Repair  of  ankle  ligament  28092 

Repair  of  ankle  ligaments  28100 

Repair  of  ankle  ligament  28102 

Revision  of  ankle  joint  28103 

Removal  of  ankle  implant  28104 

Incision  of  tibia  28106 

Incision  of  fibula  28107 

Incision  of  tibia  k  fibula  28110 

Revision  of  lower  leg  281 1 1 

Repair  of  tibia  epiphysis  28112 

Repair  of  Rbula  epiphysis  281 1 3 

Repair  lower  leg  epiphyses  28114 

Repair  of  leg  epiphyses  281 16 

Repair  of  leg  epiphyses  281 18 

Reinforce  tibia  28119 

Treatment  of  tibia  fracture  281 20 

Treatment  of  tibia  fracture  281 2  2 

Repair  of  tibia  fracture  28130 

Repair  of  tibia  fracture  28140 

Repair  of  tibia  fracture  281 50 

Treatment  of  ankle  fracture  28171 

Treatment  of  ankle  fracture  28173 

Repair  of  ankle  fracture  28175 

Repair  of  ankle  fracture  28192 

Treatment  of  fibula  fracture  28193 

Treatment  of  fibula  fracture  28200 

Repair  of  fibula  fracture  28202 

Repair  of  fibula  fracture  28208 

Treatment  of  ankle  fracture  28210 

Treatment  of  ankle  fracture  28222 

Repair  of  ankle  fracture  28225 

Repair  of  ankle  fracture  28226 

Treat  lower  leg  fractures  28236 

Treat  lower  leg  fractures  28238 

Repair  lower  leg  fractures  28240 

Treatment  of  ankle  fracture  28250 

Treatment  of  ankle  fractiuv  28260 

Repair  of  ankle  fracture  2826 1 

Repair  of  ankle  fracture  28262 

Treatment  of  ankle  fracture  28264 

Treatment  of  ankle  fracture  28280 

Repair  of  ankle  fracture  28285 

Repair  of  ankle  fracture  28286 

Repair  of  ankle  fracture  28288 

Treat  lower  leg  dislocation  28290 

Treat  lower  leg  dislocation  28292 

Repair  lower  leg  dislocation  28293 

Treat  ankle  dislocation  28294 

Treat  ankle  dislocation  28296 

Repair  ankle  dislocation  28297 

Repair  ankle  dislocation  28298 

Repair  ankle  dislocation  28299 

Fixation  of  ankle  joint  283(X) 

Fusion  of  ankle  joint  28302 

Fusion  of  tibiofibular  joint  28304 

Amputation  follow-up  siugeiy  28305 

Treatment  of  foot  infection  28306 

Treatment  of  foot  infection  28308 

Treat  foot  bone  lesion  »  28309 

Incision  of  Coot  foscia  28310 

Exploration  of  a  foot  joint  28312 

Removal  of  foot  nerve  2831 3 


Decompression  of  tibia  nerve 
Excision  of  fioot  lesion 
Excision  of  foot  lesion 
Resection  of  tumor,  foot 
Biopsy  of  foot  joint  lining 
Biopsy  of  toe  joint  lining 
Partial  removal  foot  bscia 
Removal  of  foot  fascia 
Removal  of  foot  joint  lining 
Removal  of  foot  joint  lining 
Removal  of  foot  lesion 
Excise  foot  tendon  sheath 
Excise  foot  tendon  sheath 
Removal  of  foot  lesion 
Removal  of  toe  lesions 
Removal  of  ankle/heel  lesion 
Remove/graft  foot  lesion 
Remove/graf^  foot  lesion 
Removal  of  foot  lesion 
Renujve/graft  foot  lesion 
Remove/graft  foot  lesion 
Part  removal  of  metatarsal 
Part  removal  of  metatarsal 
Part  removal  of  metatarsal 
Part  removal  of  metatarsal 
Removal  of  metatarsal  heads 
Revision  of  foot 
Renwval  of  heel  bone 
Removal  of  heel  spur 
Part  removal  of  ankle/heel 
Partial  removal  of  foot  bone 
Removal  of  ankle  bone 
Removal  of  metatarsal 
Removal  of  toe 
Extensive  fK>t  surgery 
Extensive  foot  surgery 
Extensive  foot  surgery 
Removal  of  foot  foreign  body 
Removal  of  foot  foreign  body 
Repair  of  foot  tendon 
Repair/graft  of  foot  tendon 
Repair  of  foot  tendon 
Repair/graft  of  foot  tendon 
Release  of  foot  tendons 
Release  of  foot  tendon 
Release  of  foot  tendons 
Transfer  of  foot  tendon 
Revision  of  foot  tendon 
Release  of  big  toe 
Revision  of  foot  foscia 
Release  of  midfoot  joint 
Revision  of  foot  tendon 
Revision  of  foot  and  ankle 
Release  of  midfoot  joint 
Fusion  of  toes 
Repair  of  hammertoe 
Repair  of  hammertoe 
Partial  removal  of  foot  bone 
Correction  of  bunion 
Correction  of  bunion 
Correction  of  bunion 
Correction  of  bunion 
Correction  of  bunion 
Correction  of  bunion 
Correction  of  bunion 
Correction  of  bunion 
Incision  of  heel  bone 
Incision  of  ankle  bone 
Incision  of  midfoot  bones 
Incise/graft  midfoot  bones 
Incision  of  metatarsal 
Incision  of  metatarsal 
Incision  of  metatarsals 
Revision  of  big  toe 
Revision  of  toe 
Repair  deformity  of  toe 
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28315 
28320 
28322 
28400 
28405 
28406 
28410 
28415 
28420 
28435 
28436 
28440 
28445 
28460 
28465 
28476 
28480 
28485 
28496 
,28500 
28505 
28520 
28525 
28545 
28546 
28555 
28575 
28585 
28605 
28606 
28615 
28635 
28640 
28645 
28665 
28670 
28675 
28705 
28715 
28725 
28730 
28735 
28737 
28740 
28750 
28755 
28760 
28810 
28820 
28825 
29813 
29819 
29820 
29821 
29822 
29823 
29825 
29826 
29830 
29834 
29835 
29836 
29837 
29838 
29840 
29843 
29844 
29845 
29846 
29847 
29870 
29871 
29874 
29875 
29876 
29877 


Removal  of  sesamoid  bone 
Repair  of  foot  bones 
Repair  of  metatarsals 
Treatment  of  heel  fracture 
Treatment  of  heel  fracture 
Treatment  of  heel  fracture 
Repair  of  heel  fracture 
Repair  of  heel  fracture 
Repair/graft  heel  fracture 
Treatment  of  ankle  fracture 
Treatment  of  ankle  fracture 
Repair  of  ankle  fracture 
Repair  of  ankle  fracture 
Repair  midfoot  fracture,  each 
Repair  midfoot  fracture,  each 
Repair  metatarsal  fracture 
repair  metatarsal  fracture 
Repair  metatarsal  fracture 
Repair  big  toe  frdcture 
Repair  big  toe  fracture 
Repair  big  toe  fracture 
Repair  of  toe  fracture 
Repair  of  toe  fracture 
Treat  foot  dislocation 
Treat  foot  dislocation 
Repair  foot  dislocation 
Treat  foot  dislocation 
Repair  foot  dislocation  . 
Treat  foot  dislocation 
Treat  foot  dislocation 
Repair  foot  dislocation 
Treat  toe  dislocation 
Repair  toe  dislocation 
Repair  toe  dislocation 
Treat  toe  dislocation 
Repair  of  toe  dislocation 
Repair  of  toe  dislocation 
Fusion  of  foot  bones 
Fusion  of  foot  bones 
Fusion  of  foot  bones 
Fusion  of  foot  bones 
Fusion  of  foot  bones 
Revision  of  foot  bones 
Fusion  of  foot  bones 
Fusion  of  big  toe  joint 
Fusion  of  big  toe  joint 
Fusion  of  big  toe  joint 
Amputation  of  toe  &  metatarsal 
Amputation  of  toe 
Partial  amputation  of  toe 
Shoulder  arthroscopy 
Shoulder  arthroscopy /surgery 
Shoulder  arthroscopy/surgery 
Shoulder  arthroscopy/surgery 
Shoulder  arthroscopy/surgery 
Shoulder  arthroscopy/surgery 
Shoulder  arthroscopy/surgery 
Shoulder  arthroscopy/surgery 
Elbow  arthroscopy 
Elbow  arthroscopy/surgery 
Elbow  arthroscopy/surgery 
Elbow  arthroscopy/surgery 
Elbow  arthroscopy/surgery 
Elbow  arthroscopy/surgery 
Wrist  arthroscopy 
Wrist  arthroscopy/surgery 
Wrist  arthroscopy/surgery 
Wrist  arthroscopy/surgery 
Wrist  arthroscopy/surgery 
Wrist  arthroscopy/surgery 
Knee  arthroscopy,  diagnostic 
Knee  arthroscopy/drainage 
Knee  arthroscopy/surgery 
Knee  arthroscopy/surgery 
Knee  arthroscopy/surgery 
Knee  arthroscopy/surgery 


29879 

29880 

29881 

29882 

29883 

29884 

29885 

29886 

29887 

29886 

29889 

29894 

29895 

29897 

29898 

30115 

30117 

30118 

30120 

30124 

30125 

30130 

30140 

30150 

30160 

30310 

30320 

30400 

30410 

30420 

30430 

30435 

30450 

30520 

30540 

30560 

30580 

30600 

30620 

30630 

30801 

30802 

30903 

30905 

30906 

30915 

30920 

31020 

31030 

31032 

31050 

31051 

31070 

31075 

31080 

31086 

31090 

31200 

31201 

31205 

31252 

31254 

31255 

31256 

31258 

31260 

31263 

31265 

31267 

31268 

31270 

31275 

31277 

31300 

31320 

31510 


Knee  arthroscopy/surgery  31511 

Knee  arthroscopy/surgery  31512 

Knee  arthroscopy/surgery  31513 

Knee  arthroscopy/surgery  31515 

Knee  arthroscopy/surgery  .  31525 

Kpee  arthroscopy/surgery  31526 

Knee  arthroscopy/surgery  31527 

Knee  arthroscopy/surgery  31528 

Knee  arthroscopy/surgery  31529 

Knee  arthroscopy/surgery  31530 

Knee  arthroscopy/surgery  31531 

Ankle  arthroscopy/surgery  31535 

Ankle  arthroscopy/surgery  31536 

Ankle  arthroscopy/surgery  31540 

Ankle  arthroscopy/surgery  31541 

Removal  of  nose  polyp(s)  31560 

Removal  of  intranasal  lesion  31561 

Removal  of  intranasal  lesion  31570 

Revision  of  nose  31571 

Removal  of  nose  lesion  31576 

Removal  of  nose  lesion  31 577 

Removal  of  turbinate  bones  31578 

Removal  of  turbinate  txjnes  31580 

Partial  removal  of  nose  31582 

Removal  of  nose  31584 

Remove  nasal  foreign  body  31585 

Remove  nasal  foreign  body  31586 

Reconstruction  of  nose  31588 

Reconstruction  of  nose  31590 

Reconstruction  of  nose  31595 

Revision  of  nose  31600 

Revision  of  nose  31611 

Revision  of  nose  31612 

Repair  of  nasal  septum  31613 

Repair  nasal  defect  31614 

Release  of  nasal  adhesions  31615 

Repair  upper  jaw  fistula  31622 

Repair  mouth/nose  fistula  31625 

Reconstruction  inner  nose  31628 

Repair  nasal  septum  defect  31629 

Cauterization  inner  nose  31630 

Cauterization  inner  nose  31631 

Control  of  nosebleed  31635 

Control  of  nosebleed  31640 

Repeat  control  of  nosebleed  31641 

Ligation  nasal  sinus  artery  31645 

Ligation  upper  jaw  artery  31646 

Exploration  maxillary  sinus  31656 

Exploration  maxillary  sinus  31659 

Explore  sinus,  remove  polyps  31700 

Exploration  sphenoid  sinus  31710 

Sphenoid  sinus  surgery  31715 

Exploration  of  frontal  sinus  31717 

Explorationof  frontal  sinus  31719 

Removal  of  frontal  sinus  31720 

Removal  of  frontal  sinus  31730 

Exploration  of  sinuses  31 750 

Removal  of  ethmoid  sinus  31755 

Removal  of  ethmoid  sinus  31 785 

Removal  of  ethmoid  sinus  31800 

Nasal  endoscopy,  polypectomy  31820 

Revision  of  ethmoid  sinus  31825 

Removal  of  ethmoid  sinus  31830 

Exploration  maxillary  sinus  32000 

Nasal  endoscopy,  surgical  32002 

Endoscopy,  maxillary  sinus  32005 

Endoscopy,  maxillary  sinus  32020 

Endoscopy,  maxillary  sinus  32400 

Endoscopy,  maxillary  sinus  32405 

Endoscopy,  maxillary  sinus  32420 

Endoscopy,  sphenoid  sinus  33010 

Sphenoid  endoscopy,  surgical  33011 

Sphenoid  endoscopy,  surgical  34101 

Removal  of  larynx  lesion  36261 

Diagnostic  incision  larynx  36262 

Laryngoscopy  with  biopsy  36488 


Remove  foreign  body,  larj'nx 
Removal  of  larynx  lesion 
Injection  into  vocal  cord 
Laryngoscopy  for  aspiration 
Diagnostic  laryngoscopy 
Diagnostic  laryngoscopy 
Laryngoscopy  for  treatment 
Laryngoscopy  and  dilatation 
Laryngoscopy  and  dilatation 
Operative  laryngoscopy 
Operative  laryngoscopy 
Operative  laryngoscopy 
Operative  laryngoscopy 
Operative  laryngoscopy 
Operative  laryngoscopy 
Operative  laryngoscopy 
Operative  laryngoscopy 
Laryngoscopy  with  injection 
Laryngoscopy  with  injection 
Laryngoscopy  with  biopsy 
Remove  foreign  body,  larjnx 
Removal  of  larynx  lesion 
Revision  of  larynx 
Revision  of  larynx 
Repair  of  larynx  fracture 
Repair  of  larynx  fracture 
Repair  of  larynx  fracture 
Revision  of  larynx 
Reinnervate  larynx 
Larynx  nerve  surgery 
Incision  of  windpipe 
Suigery/speech  prosthesis 
Puncture/clear  windpipe 
Repair  windpipe  opening 
Repair  windpipe  opening 
Visualization  of  windpipe 
Diagnostic  bronchoscopy 
Bronchoscopy  with  biopsy 
Bronchoscopy  with  biopsy 
Bronchoscopy  with  biopsy 
Bronchoscopy  with  reptair 
Bronchoscopy  with  dilation 
Remove  foreign  body,  airway 
Bronchoscopy  &  remove  lesion 
Bronchoscopy,  treat  blockage 
Bronchoscopy,  clear  airways 
Bronchoscopy,  reclear  airways 
Bronchoscopy,  inject  for  X-ray 
Bronchoscopic  procedures 
Insertion  of  airway  catheter 
Insertion  of  airway  catheter 
Injection  for  bronchus  X-ray 
Bronchial  brush  biopsy 
Insert  windpipe  tube 
Clearance  of  airways 
Intro  windpipe  wire/tube 
Repair  of  windpipe 
Repair  of  windpipe 
Remove  windpipe  lesion 
Repair  of  windpipe  injury 
Closure  of  windpipe  lesion 
Repair  of  windpipe  defect 
Revise  windpip>e  scar 
Drainage  of  chest 
Treatment  of  collapsed  lung 
Treat  lung  lining  diemically 
Insertion  of  chest  tube 
Needle  biopsy  chest  lining 
Biopsy,  lung  or  mediastinum 
Puncture/clear  lung 
Drainage  of  heart  sac 
Repeat  drainage  of  heart  sac 
Removal  of  artery  dot 
Revision  of  infusion  pump 
Removal  of  infusion  pump 
Insertion  of  catheter,  vein 
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36489  Insertion  of  catheter,  vein  41008 

36490  Insertion  of  catheter,  vein  41009 

36491  Insertion  of  catheter,  vein  41010 
36522     Photopheresis  41015 

36530  Insertion  of  infusion  pump  41016 

36531  Revision  of  infusion  pump  41017 

36532  Removal  of  infusion  pump  41018 

36533  Insertion  of  access  port  41105 

36534  Revision  of  access  port  41110 

36535  RemoN-al  of  access  port  41112 
36640  Insertion  catheter,  artery  41113 
36800  Insertion  of  cannula  41114 
36810  Insertion  of  cannula  41115 
36815    Insertion  of  cannula  41116 

36820  Insertion  of  cannula  41120 

36821  Artery-vein  fusion  41250 
36825  Artery-vein  graft  41251 
36830  Artery-vein  graft  41252 
36832  Revise  artery-vein  fistula  41500 
36835  Artery  to  vein  shunt  41510 
36840  Insert  mandril  41520 
36845    Fusion  with  mandril  41800 

36860  Cannula  declotting  41805 

36861  Cannula  d«clotting  41806 
37609  Temporal  artery  procedure  41827 
37700  Revise  leg  vein  42000 
37720  Removal  of  leg  vein  42104 
37730  Removal  of  leg  veins  42106 
37735  Removal  of  leg  veins/lesion  42107 
37760  Revision  of  leg  veins  42120 
37780  Revision  of  leg  vein  42140 
37785  Revise  secondary  varicosity  42145 
38300    Drainage  lymph  node  lesion  42160 

38305  Drainage  lymph  node  lesion  42180 

38306  Incision  of  lymph  channels  42182 
38500  Biopsy/removal,  lymph  node(s)  42200 
38505  Needle  biopsy,  lymph  node{s)  42205 
38510  Biopsy/removal,  lymph  node(s)  42210 
38520  Biopsy/removal,  lymph  node(s)  42215 
38525  Biopsy/removal,  lymph  node(s)  42220 
38530  Biopsy/removal,  lymph  node(si  42225 
38542  Explore  deep  node(s).  neck  42235 
385SO  Removal  neck/armpit  lesion  42260 
38555  Removal  neck/armpit  lesion  42281 
38700  Removal  of  lymph  nodes,  neck  42300 
38740  Remove  armpit  lymph  nodes  42305 
38745  Remove  armpits  lymph  nodes  42310 
38760  Remove  groin  lymph  nodes  42320 
38790  Injection  for  lymphatic  xray  42325 
40500  Partial  excision  of  lip  42335 
40510  Partial  excision  of  lip  42340 
40520  Partial  excision  of  lip  42405 
40525  Reconstruct  lip  with  flap  42408 
40527  Reconstruct  lip  with  flap  42409 
40530  Partial  removal  of  lip  42410 
40650  Repair  lip  42420 
40652  Repair  lip  42425 
40654  Repair  lip  42440 
40801     Drainage  of  mouth  lesion  42450 

40805  Removal  foreign  body,  mouth  42500 

40806  Incision  of  lip  fold  42505 
40814  Excise/repair  mouth  lesion  42507 
40816    Excision  of  mouth  lesion  42508 

40818  Excise  oral  mucosa  for  graft  42509 

40819  Excise  lip  or  cheek  fold  42S10 

40820  Treatment  of  mouth  lesion  42600 
40831  Repair  mouth  laceration  42700 
40840    Reconstruction  of  mouth  42720 

40842  Reconstruction  of  mouth  42725 

40843  Reconstruction  of  mouth  42802 

40844  Reconstruction  of  mouth  42804 

40845  Reconstruction  of  mouth  42806 
41000    Drainage  of  mouth  lesion  42808 

41005  Drainageof  mouth  lesion  42810 

41006  Drainage  of  mouth  lesion  42815 

41007  Drainageof  mouth  lesion  42820 


Drainage  of  mouth  lesion  42821 

Drainage  of  mouth  lesion  42825 

Incision  of  tongue  fold  42826 

Drainage  of  mouth  lesion  42830 

Drainage  of  mouth  lesion  42631 

Drainage  of  mouth  lesion  42835 

Drainage  of  mouth  lesion  42836 

Biopsy  of  tongue  42860 

Excision  of  tongue  lesion  42870 

Excision  of  tongue  lesion  42880 

Excision  of  tongue  lesion  42900 

Excision  of  tongue  lesion  42950 

Excision  of  tongue  fold  429SS 

Excision  of  mouth  lesion  42960 

Partial  removal  of  tongue  42962 

Repair  tongue  laceration  43200 

Repair  tongue  laceration  43202 

Repair  tongue  laceration  43204 

Fixation  of  tongue  43215 

Tongue  to  lip  surgery  43217 

Reconstruction,  tongue  fold  43219 

Drainage  of  gum  lesion  43220 

Removal  foreign  body,  gum  43226 

Removal  foreign  body,  jawbone  43227 

Excision  of  gum  lesion  43228 

Drainage  mouth  roof  lesion  43234 

Excision  lesion,  mouth  roof  43235 

Excision  lesion,  mouth  roof  43239 

Excision  lesion,  mouth  roof  43241 

Remove  palate/lesion  43243 

Excision  of  uvula  43245 

Repair,  palate,  pharynx/uvula  43246 

Treatment  mouth  roof  lesion  43247 

Repair  palate  43251 

Repair  palate  43255 

Reconstruct  cleft  palate  43258 

Reconstruct  cleft  palate  43260 

Reconstruct  cleft  palate  43262 

Reconstruct  cleft  palate  43263 

Reconstruct  cleft  palate  43264 

Reconstruct  cleft  palate  43265 

Repair  palate  43267 

Repair  nose  to  lip  fistula  43268 

Insertion,  palate  prosthesis  43269 

Drainage  of  salivary  gland  43271 

Drainage  of  salivary  gland  43272 
Drainage  of  salivary  gland  43450 

Drainage  of  salivary  gland  43451 

Create  salivary  cyst  drain  43453 

Remo>-al  of  salivary  stone  43455 

Removal  of  salivary  stone  43456 

Biopsy  of  salivary  gland  436(X> 

Excision  of  salivary  cyst  43750 

Drainage  of  salivary  cyst  43760 

/Excise  parotid  gland/lesion  43870 

Excise  parotid  gland/lesion  44100 

Excise  parotid  gland/lesion  44312 

Excision  submaxillary  gland  44340 

Excision  sublingual  gland  44345 

Repair  salivary  duct  44346 

Repair  salivary  duct  44360 

Parotid  duct  diversion  44361 

Parotid  duct  diversion  44363 

Parotid  duct  diversion  44364 

Parotid  duct  diversion  44366 

Closure  of  salivary  fistula  45369 

Drainage  of  tonsil  abscess  44372 

Drainage  of  throat  abscess  44373 

Drainage  of  throat  abscess  44380 

Biopsy  of  throat  44382 

Biopsy  of  upper  nose/throat  44385 

Biopsy  of  upper  nose/throat  44386 

Excise  pharynx  lesion  44388 

Excision  of  neck  cyst  44389 

Excision  of  neck  cyst  44390 

Remove  tonsils  and  adenoids  44391 


Remove  tonsib  and  adenoids 
Removal  of  toosik 
Removal  of  tonsils 
Removal  of  adenoids 
Removal  of  adenoids 
Remroval  of  adenoids 
Removal  of  adenoids 
Excision  of  tonsil  tags 
Excision  of  lingual  toosii 
Excise  oosa/throat  lesion 
Repair  throat  wound 
Reconstruction  of  throat 
Surgicai  opening  of  throat 
Control  throat  bleeding 
Control  throat  bleedii^ 
Esophagus  endoscopy 
Esophagus  endoscopy,  biopsy 
Esophagus  endoscopy  k  inied 
Esophagus  endoscopy 
Esophagus  endoscopy 
Esophagus  endoscopy 
Esophagus  endoscopy,  dilation 
Esophagus  endoscopy,  dilation 
Esophagus  endoscopy,  repair 
Esophagus  endoscopy,  repair 
Upper  GI  endoscopy,  exam 
Upper  CI  endoscopy,  diagnosis 
Upper  GI  endoscopy,  biopsy 
Upper  GI  endoscopy  with  tube 
Upper  GI  endoscopy  and  injection 
Operative  upfwr  GI  endoscopy 
Place  gastrostomy  tube 
Operative  upper  GI  eiuloscopy 
Operative  upper  GI  endoscopy 
Operative  upper  Ci  endoscopy 
Operative  upper  GI  endoscopy 
Endoscopy,  bile  duct/ pancreas 
Endoscopy,  bile  duct/pwncreas 
Endoscopy,  bile  duct/pancreas 
Endoscopy,  bile  duct/ pancreas 
Endoscopy,  bile  duct/f>ancreas 
Endoscopy,  bile  duct/ pancreas 
Endoscopy,  bile  duct/ pancreas 
Endoscopy,  bile  duct/pancreas 
Endoscopy,  bile  duct/pancreas 
Endoscopy,  bile  duct/ pancreas 
Dilate  esophagus 
Red i late  esophagus 
Dilate  esophagus 
Dilate  esophagus 
Dilate  esophagus 
Biopsy  of  stomach 
Place  gastrostomy  tube 
Change  gastrostomy  tube 
Repair  stomach  opening 
Biopsy  of  bowel 
Revision  of  ileostomy 
Reviston  of  colostomy 
Revision  of  colostomy 
Revision  of  colostomy 
Small  bowel  endoscopy 
Small  bowel  endoscopy,  biopsy 
Small  bowel  endoscopy 
Small  bowel  endoscopy 
Small  bowel  endoscopy 
Small  bowel  endoscopy 
Small  Itowel  endoscopy 
Small  txxwel  endoscopy 
Small  bowel  endoscopy 
Small  bowel  endoscopy 
Endoscopy  of  bowel  pouch 
Endoscopy,  bowel  pouch,  biopsy 
Colon  endoscopy 
Colonoscopy  with  biopsy 
Colonoscopy  for  foreign  body 
Colonoacopy  for  bleeding 
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44392  Colonoscopy  and  polypectomy  47552 

44393  Colonoscopy,  lesion  removal  47553 
45000  Drainageof  pelvic  abscess  47554 
4S00S  Drainage  of  rectal  abscess  47555 
45020  Dntinageof  rectal  abscess  47630 
45100  Biopsy  of  rectum  48102 
45108  Removalof  anorectal  lesion  49000 
45150  Excision  of  rectal  stricture  49080 
45170  Excision  of  rectal  lesion  49081 
45180  Removal  of  rectal  lesion  49085 
45305  Proctosigmoidoscopy:  biopsy  49180 
45307  Proctosigmoidoscopy  49300 
45310  Proctosigmoidoscopy  49301 
45315  Proctosigmoidoscopy  49302 
45317  Proctosigmoidoscopy  49303 

45320  Proctosigmoidoscopy  49400 

45321  Proctosigmoidoscopy  49401 

45331  Sigmoidoscopy  and  biopsy  49420 

45332  Sigmoidoscopy  49421 

45333  Sigmoidoscopy  and  polypectomy  49425 

45334  Sigmoidoscopy  for  bleeding  49426 

45336  Sigmoidoscopy,  lesion  removal  49500 

45337  Sigmoidoscopy,  decompression  49505 
45355  Surgical  colonoscopy  49510 

45378  Diagnostic  colonoscopy  49515 

45379  Colonoscopy  49520 

45380  Colonoscopy  and  biopsy  49525 

45382  Colonoscopy,  control  bleeding  49540 

45383  Colonoscopy,  lesion  removal  49550 
45385  Colonoscopy,  lesion  removal  49552 
45500  Repair  of  rectum  49555 
45505  Repair  of  rectum  49560 
45560  Repair  of  rectocele  49565 
45900  Reductionof  rectal  prolapse  49570 
45906  Dilationof  anal  sphincter  49575 
45910  Dilationof  rectal  narrowing  49580 
45915  Remove  rectal  rbstruction  49581 
46000  Incision  of  anal  fistula  49590 
46030  Removal  of  rectal  marker  50020 
46040  Incision  of  rectal  abscess  50040 
46045  Incision  of  rectal  abscess  5020O 
46050  Incisionof  anal  abscess  50390 
4606O  Incision  of  rectal  abscess  50392 
46080  Incision  of  anal  sphincter  50393 
4620O  Removal  of  anal  Assure  50395 

46210  Removal  of  anal  crypt  50396 

46211  Removalof  anal  crypts  50398 
46220  Removal  of  anal  tab  50520 
46250  Hemorrhoidectomy  50551 
46255  Hemorrhoidectomy  50553 

46257  Remove  hemorrhoids  and  Hssure  50555 

46258  Remove  hemorrhoids  and  fistula  50557 

46260  Hemorrhoidectomy  50559 

46261  Remove  hemorrhoids  and  fissure  50561 

46262  Remove  hemorrhoids  and  fistula  50570 
46270  Removal  of  anal  fistula  50572 
46275  Removal  of  anal  fistula  50574 
46280  Removal  of  anal  fistula  50576 
46285  Removal  of  anal  fistula  50578 
46606  Anoscopy;  remove  foreign  body  50580 
46610  Anoscopy;  remove  lesion  50590 
46612  Anoscopy;  remove  lesions  50684 
46700  Repair  of  anal  stricture  50688 
46705  Repair  of  anal  stricture  50690 
46750  Repairof  anal  sphincter  50951 

46753  Reconstruction  of  anus  50953 

46754  Removal  of  suture  from  anus  50955 
46760  Repair  of  anal  sphincter  50957 
46922  Excision  of  anal  lesion(s)  50959 
46924  Destruction,  anal  lesion(s)  50961 

46937  Cryotherapy  of  rectal  lesion  50970 

46938  Cryotherapy  of  rectal  lesion  50972 
47000  Needle  biopsy  of  liver  50974 
47510  Insert  catheter,  bile  duct  50976 
47525  Change  bile  duct  catheter  50978 
47530  Revise,  reinsert  bile  tube  50980 


Biliary  endoscopy,  thru  skin 
Biliary  endoscopy,  thru  skin 
Biliary  endoscopy,  thru  skin 
Biliary  endoscopy,  thru  skin 
Remove  bile  duct  stone 
Needle  biopsy,  pancreas 
Exploration  of  abdomen 
Puncture,  peritoneal  cavity 
Removal  of  abdominal  fluid 
Remove  abdomen  foreign  btxly 
Biopsy,  abdominal  mass 
Peritoneoscopy 
Peritoneoscopy  with  biopsy 
Peritoneoscopy  with  x-ray 
Peritoneoscopy,  x-ray  &  biopsy 
Air  injection  into  abdomen 
Air  injection  into  abdomen 
Insert  abdominal  drain 
Insert  abdominal  dram 
Insert  abdomen-venous  drain 
Revise  abdomen-venous  shunt 
Repait  inguinal  hernia 
Repair  inguinal  hernia 
Repair  hernia,  remove  testis 
Repair  inguinal  hernia 
Rerepair  inguinal  hernia 
Repair  inguinal  hernia 
Repair  lumbar  hernia 
Repair  femoral  hernia 
Repair  femoral  hernia 
Repair  femoral  hernia 
Repair  abdominal  hernia 
Rerepair  abdominal  hernia 
Repair  epigastric  hernia 
Refiair  epigastric  hernia 
Repiair  umbilical  hernia 
Repair  umbilical  hernia 
Repair  abdominal  hernia 
Drainage  of  kidney  abscess 
Drainage  of  kidney 
Biopsy  of  kidney 
Drainage  of  kidney  lesion 
Insert  kidney  drain 
Insert  ureteral  tube 
Create  passage  to  kidney 
Measure  kidney  pressure 
Change  kidney  tube 
Close  kidney-skin  fistula 
Kidney  endoscopy 
Kidney  endoscopy 
Kidney  endoscopy  &  biopsy 
Kidney  endoscopy  &  treatment 
Renal  endoscopy-radiotracer 
Kidney  endoscopy  &  treatment 
Kidney  endoStx)py 
Kidney  endoscopy 
Kidney  endoscopy  &  biopsy 
Kidney  endoscopy  &  treatment 
Renal  endoscopy-radiotracer 
Kidney  endoscopy  &  treatment 
Fragmenting  of  kidney  stone 
Injection  for  ureter  x-ray 
Change  of  ureter  tube 
Injection  for  ureter  x-ray 
Endoscopy  of  ureter 
Endoscopy  of  ureter 
Ureter  endoscopy  &  biopsy 
Ureter  endoscopy  &  treatment 
Ureter  endoscopy  &  tracer 
Ureter  endoscopy  &  treatment 
Ureter  endoscopy 
Ureter  endoscopy  &  catheter 
Ureter  endoscopy  ft  biopsy 
Ureter  endoscopy  ft  treatment 
Ureter  endoscopy  ft  tracer 
Ureter  endoscopy  &  treatment 


51005  Drainage  of  bladder 

51010  Drainage  of  bladder 

51020  Incise  ft  treat  bladder 

51030  Incise  &  treat  bladder 

51045  Incise  bladder,  drain  ureter 

51 500  Removal  of  bladder  cyst 

51600  Injection  for  bladder  x-ray 

51605  Preparation  for  bladder  x-ray 

51610  Injection  for  bladder  x-ray 

51710  Changeof  bladder  tulje 

51725  Simple  cystometrogram 

51726  (kimplex  cystometnjgram 
51772  Urethra  pressure  profile 
517S5  Anal/urinary  muscle  study 
51865  Repair  of  bladder  wound 
51880  Repairof  bladder  opening 
51900  Repair  bladder/vagina  lesion 
51920  Close  bladder-uterus  fistula 
52000  Cystoscopy 

52005  Cystoscopy  ft  ureter  catheter 

52007  Cystoscopy  and  biopsy 

52010  Cystoscopy  &  duct  f:athetcr 

52204  Cystoscopy 

52214  Cystoscopy  and  treatment 

52224  (Cystoscopy  and  treatment 

52234  Cystoscopy  and  treatment 

52235  Cystoscopy  and  treatment 
52240  Cystoscopy  and  treatment 
52250  Cystoscopy  and  radiotracer 
52260  Cystoscopy  and  treatment 
52270  Cystoscopy  ft  revise  urethra 

52275  Cystoscopy  ft  revise  urethra 

52276  Cystoscopy  and  treatment 

52277  Cystoscopy  and  treatment 
52281  Cystoscopy  and  treatment 
52283  Cystoscopy  and  treatment 
52285  Cystoscopy  and  treatment 
52290  Cystoscopy  and  treatment 
52300  Cystoscopy  and  treatment 
52305  Cystoscopy  and  treatment 
52310  Cystoscopy  and  treatment 
52315  Cystoscopy  and  treatment 

52317  Remove  bladder  stone 

52318  R°move  bladder  stone 
52320  Cystoscopy  and  treatment 
52325  Cystoscopy,  stone  removal 
52330  Cystoscopy  and  treatment 
52332  Cystoscopy  and  tre.atment 

52334  Create  passage  to  kidney 

52335  Endoscopy  of  urinary  tract 

52336  Cystoscopy,  stone  removal 

52337  Cystoscopy,  stone  removal 

52338  Cystoscopy  and  treatment 
52340  Cystoscopy  and  treatment 
52500  Revison  of  bladder  neck 
52601  Prostatectomy  (TURP) 
52606  Control  postop  bleeding 
52612  Prostatectomy,  first  stage 
52614  Prostatectomy,  second  stage 
52620  Remove  residual  prostate 
52630  Remove  prostate  regrowth 
52640  Relieve  bladder  contracture 
52650  Prostatectomy 

52700  Drainage  of  prostate  abscess 

53000  Incision  of  urethra 

53010  Incision  of  urethra 

53020  Incision  of  urethra 

53040  Drainage  of  urethra  abscess 

53200  Biopsy  of  urethra 

53210  Removal  of  urethra 

5321 5  Removal  of  urethra 

53220  Treatment  of  urethra  lesion 

53230  Removal  of  urethra  lesion 

53235  Removal  of  urethra  lesion 

53240  Sui^ery  for  urethra  pouch 

53250  Removal  of  urethra  gland 
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53260  Treatment  of  urethra  lesion 

53265  Treatment  of  urethra  lesion 

53275  Repair  of  urethra  defect 

53400  Revise  urethra.  1st  stage 

53405  Revise  urethra.  2nd  stage 

53410  Reconstruction  of  urethra 

53420  Reconstruct  urethra,  stage  1 

53425  Reconstruct  urethra,  stage  2 

53430  Reconstruction  of  urethra 

53440  Correct  bladder  function 

53442  Remove  perineal  prosthesis 

53447  Remove  artificial  sphincter 

53449  Correct  artifk:iai  sphincter 

53450  Revision  of  urethra 
53460  Revision  of  urethra 
53502  Repair  of  urethra  injury 
53505  Repair  of  urethra  injury 
53510  Repair  of  urethra  injury 
5351 5  Repair  of  urethra  injury 
53520  Repair  of  urethra  defect 
53605  Dilate  urethra  stricture 
53665  Dilation  of  urethra 

54000  Slitting  of  prepuce 

54001  Slitting  of  prepuce 
54057  Laser  surg.  f>enis  lesion(s) 
54060  Excision  of  penis  lesion(s) 
54065  Destruction,  penis  lesion(s) 
54100  Biopsy  of  penis 

54105  Biopsy  of  penis 

54 1 1 0  Treatment  of  pen  is  lesion 

54 1 1 5  Treatment  of  pen  is  les  ion 

54120  Partial  removal  of  penis 

54125  Removal  of  penis 

54150  Circjimcision 

54152  Grcumcision 

54160  Grcumcision 

54161  Grcumcision 

54220  Treatment  of  penis  lesion 

54300  Revision  of  penis 

54360  Penis  plastic  surgery 

54420  Revision  of  penis 

54435  Revision  of  penis 

54440  Repair  of  penis 

54450  Preputial  stretching 

54500  Biopsy  of  testis 

54505  Biopsy  of  testis 

54510  Removal  of  testis  lesion 

54520  Removal  of  testis 

54530  Removal  of  testis 

54550  Exploration  for  testis 

54600  Reduce  testis  torsion 

54620  Suspension  of  testis 

54640  Suspension  of  testis 

54660  Revision  of  testis 

54670  Repair  testis  injury 

54680  Relocation  of  testis(es) 

54700  Drainage  of  scrotum 

54800  Biopsy  of  epididymis 

54820  Exploration  of  epididymis 

S4830  Remove  epididymis  lesion 

54840  Remove  epididymis  lesion 

54860  Removal  of  epididymis 

54861  Removal  of  epididymis 

54900  Fusion  of  spermatic  ducts 

54901  Fusion  of  spermatic  ducts 

55040  Removal  of  hydrocele 

55041  Removal  of  hydroceles 
55060  Repair  of  hydrocele 
55100  Drainage  of  laotum  abscess 
55110  Explore  scrotum 

551 20  Removal  of  scrotum  lesion 

55150  Removal  of  scrotum 

551 75  Revision  of  scrotum 

55180  Revision  of  scrotum 

55200  Incision  of  sperm  duct 

55400  Repair  of  sperm  duct 


55500  Removal  of  hydrocele  58800 

55520  Removal  of  sperm  cord  lesion  58820 

55530  Revise  spermatic  cord  veins  58900 

55535  Revise  spermatic  cord  veins  56980 

55540  Revise  hernia  and  sperm  veins  56982 

55600  Incise  sperm  duct  pouch  56983 

55605  Incise  sperm  duct  pouch  56984 

55650  Remove  sperm  duct  pouch  58985 

55680  Remove  sperm  pouch  lesion  56966 

55700  Biopsy  of  prostate  56967 

55705  Biopsy  of  prostate  56968 

55720  Drainage  of  prostate  abscess  58990 

56000  Drainage  of  perineal  abscess  56992 

56100  Biopsy  of  perineum  56994 

56200  Repair  of  perineum  56996 

56300  Pelvis  laparoscopy,  dx  59400 

56301  Laparoscopy.  surgical  59410 

56302  Laparoscopy.  surgical  59414 

56303  Laparoscopy.  surgical  59612 

56304  Laparoscopy.  surgical  59620 

56305  Laparoscopy.  surgical  59821 

56306  Laparoscopy.  surgical  59640 

56307  Laparoscopy.  surgical  59841 
56309  Laparoscopy.  surgical  60000 
56350  Hysteroscopy.  diagnostic  60200 

56352  Hysteroscopy.  surgical  60220 

56353  Hysteroscopy.  surgical  6022S 

56354  Hysteroscopy,  surgical  60260 

56355  Hysteroscopy.  surgical  60281 

56356  Hysteroscopy.  surgical  61020 
56405  I  &  D  of  vulva/perineum  61026 
56440  Surger>-  for  vulva  lesion  61050 
56515  Destruction,  vulva  lesion(s)  61055 
56620  Partial  removal  of  vulva  61070 
56625  Removal  of  Tulva  61215 
56700  Partial  removal  of  hymen  61790 
56720  Incision  of  hymen  61791 
56740  Remove  w^ina  gland  lesion  61665 
56600  Repair  of  v^na  61866 
56610  Repair  of  perineum  62194 
57000  Exploration  of  vagina  62225 
57010  Drainage  of  pelvic  abscess  62230 
57020  Drainage  of  pelvic  fluid  62256 
57065  Destruction  vagina  lesion^s)  62268 
57105  Biopsy  -  vagina  62269 
57130  Rernove  vagina  lesion  62270 
57135  Remove  vagina  lesion  62272 
57180  Treat  vaginal  bleeding  62273 
5f  200  Repair  of  vagina  62274 
57210  Repair  vagiiWperineum  62276 
57220  Revision  of  urethra  62277 
57230  Repair  of  urethral  lesion  62276 
S7240  Repair  bladder  and  vagina  62279 
57250  Repair  rectum  and  vagina  62260 
57260  Repair  of  vagina  62282 

57265  Extensive  repair  of  vagina  62266 

57266  Repair  of  bowel  bulge  62269 
57300  Repair  rectum-vagina  fistula  62294 

57310  Repair  urethrovaginal  lesion  63600 

57311  Repair  urethrovaginal  lesioo  63610 
57320  Repair  bladder-vagina  lesion  63650 
57400  Dilation  of  vagina  63660 
57410  Pelvic  examination  63665 
S7451  Pelvis  endoscopy  and  biopsy  63666 
57513  Laser  surgery  c^  cervix  63744 
57520  Conizatioa  cervix  63746 
57530  RefDOval  of  cervix  63750 
57550  Removal  of  residual  cervix  63760 
57700  Revisioa  of  cervix  64410 
57720  Revision  of  cervix  64415 
57600  DilattoB  of  cervical  canal  6441 7 
57620  DftC  of  residual  cervbc  64420 
56120  Diiatioo  and  curettage  (DftC)  64421 
58145  Removal  of  uterus  lesion  64430 
58600  Diviaknof£>Uopiantube  64442 
56615  Occlude  follopian  tube(s)  64443 


Drainage  of  ovarian  cyst(s) 
Drainage  of  ovarian  abscess 
Biopsy  of  ovary(s) 
Laparoscopy  of  pelvis 
Laparoscopy — tubal  cautery 
Laparoscopy — tubal  block 
Laparoscopy  of  pelvis 
Laparoscopy  of  pelvis 
Pelvis  laparoscopy  and  biopsy 
Laparoscopy  of  pelvis 
Laparoscopy.  remove  adnexa 
Diagnostic  hysteroscopy 
Treatment  hysteroscopy 
Treatment  hysteroscopy 
Treatment  hysteroscopy 
Vaginal  delivery — gl(4>al 
Vaginal  delivery  only 
Deliver  placenta 
Treatment  of  miscarriage 
Care  of  miscarriage 
Treatment  of  miscarriage 
Abortion 
Abortion 

Drain  thyroid/tongue  cyst 
Remove  thyroid  lesion 
Partial  removal  of  thyroid 
Partial  removal  of  thyroid 
ReiBove  thyroid  duct  lesion 
ReiBove  thyroid  duct  lesion 
Remove  brain  cavity  fluid 
Injection  into  brain  canal 
Remove  brain  canal  fluid 
Iniectioo  into  brain  canal 
Brain  canal  shunt  procedure 
Inant  brala-fluid  device 
Treat  trigeminal  nerve 
Treat  trigeminal  tract 
Implant  neuroteceiver 
Rev i so/remove  neur<Hw:eiver 
ReplaoB/irhgate  catheter 
Replace/ irrigate  catheter 
Replace/revise  brain  shtint 
Remove  brain  cavity  shunt 
Drain  spinal  cord  cyst 
Needle  biopsy  spinal  cord 
Spinal  fluid  tap.  diagnostic 
Drain  spinal  fluid 
Treat  lumbar  spine  lesion 
Inject  spinal  anesthetic 
In|ect  apmal  anesthetic 
isfect  spinal  anesthetic 
Inject  spinal  anesthetic 
IniBCt  spinal  anesthetic 
TVaat  spinal  cord  lesion 
Treat  spinal  canal  lesion 
Injection  into  spinal  canal 
Injection  into  spinal  cana) 
Injection  into  spinal  artery 
RBax>ve  spinal  cord  lesion 
Stimulation  of  spinal  cord 
Implant  neuroetectrodee 
Revise/ remove  neuroelectnxto 
Implant  neureceiver 
Revise/ramove  neuroreceiver 
Revision  of  spinal  shunt 
Removal  of  spinal  shunt 
Insert  spinal  canal  catheter 
Insert  spinal  canal  catheter 
Injection  for  nerve  block 
Injection  for  nerve  block 
Injection  for  nerve  bkidk 
Injection  for  nerve  block 
Injection  for  nerve  block 
Injection  for  nerve  block 
Injectioa  for  nerve  block 
Injection  for  nerve  block 
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64510  Injection  for  nerve  block  64897 

64520  Injection  for  nerve  block  64898 

64530  Injection  for  nerve  block  64901 

64575  Implant  neuroelectrodes  64902 

64590  Implant  neuroreceiver  64905 

64595  Revise/remove  neuroreceiver  64907 

64600  Injection  treatment  of  nerve  65091 

64605  Injection  treatment  of  nerve  65903 

64610  Injection  treatment  of  nerve  65101 

64620  Injection  treatment  of  nerve  65103 

64622  Injection  treatment  of  nerve  65105 

64623  Injection  treatment  of  nerve  65110 
64630  Injection  treatment  of  nerve  65112 
64680  Injection  treatment  of  nerve  65114 
64702  Revise  flnger/toe  nerve  65130 
64704  Revise  hand/foot  nerve  65135 
64708  Revise  arm/leg  nerve  65140 

64712  Revision  of  sciatic  nerve  65150 

64713  Revision  of  arm  nerveis)  65155 

64714  Revise  low  back  nerve(s)  65175 
64716  Revisionof  cranial  nerve  65235 

64718  Revise  ulnar  nerve  at  elbow  65260 

64719  Revise  ulnar  nerve  at  wrist  65265 

64721  Carpal  tunnel  surgery  65270 

64722  Relieve  pressure  on  nerve(s)  65272 

64726  Release  foot/toe  nerve  65275 

64727  Internal  nerve  revision  65280 
64732  Incision  of  brow  nerve  65285 
64734  Incision  of  cheek  nerve  65290 
64736  Incision  of  chin  nerve  65400 
64738  Incision  of  jaw  nerve  65410 
64740  Incision  of  tongue  nerve  65420 
64742"  Incision  of  facial  nerve  65426 
64744  Incise  nerve,  back  of  head  65710 
64746  Incise  diaphragm  nerve  65730 

64771  Sever  cranial  nerve  65750 

64772  Incision  of  spinal  nerve  65755 
64774  Remove  skin  nerve  lesion  65800 
64776  Remove  digit  nerve  lesion  65805 
64778  Added  digit  nerve  surgery  65810 

64782  Remove  limb  nerve  lesion  65815 

64783  Added  limb  nerve  surgery  65850 

64784  Remove  nerve  lesion  65865 

64786  Remove  sciatic  nerve  lesion  65870 

64787  Implant  nerve  end  65875 

64788  Remove  skin  nerve  lesion  65880 
64790  Removal  of  nerve  lesion  65900 
64792  Removal  of  nerve  lesion  65920 
64795  Biopsy  of  nerve  65930 
64802  Remove  sympathetic  nerves  66020 

64830  Microrepair  of  nerve  66030 

64831  Repairof  digit  nerve  66130 

64832  Repair  additional  nerve  66150 

64834  Repair  of  hand  or  foot  nerve  66155 

64835  Repair  of  hand  or  foot  nerve  66160 

64836  Repair  of  hand  or  foot  nerve  66165 

64837  Repair  additional  nerve  66170 
64840  Repair  of  leg  nerve  66220 

64856  Repair/transpose  nerve  66225 

64857  Repair  arm/leg  nerve  66250 

64858  Repair  sciatic  nerve  66500 

64859  Additional  nerve  surgery  66505 

64861  Repair  of  arm  nerves  66600 

64862  Repair  of  low  back  nerves  66605 

64864  Repair  of  fecial  nerve  66625 

64865  Repair  of  facial  nerve  66630 
64870  Fusion  of  facial/other  nerve  66635 
64872  Subsequent  repair  of  nerve  66680 
64874  Repair  ft  revise  nerve  66682 
64876  Repair  nerve-shorten  bone  66700 

64890  Nerve  graft,  hand  or  foot  66710 

64891  Nerve  graft,  hand  or  foot  66720 

64892  Nerve  graft,  arm  or  leg  66740 

64893  Nerve  graft,  arm  or  leg  66762 
64895  Nerve  graft,  hand  or  foot  66821 
64996  Nerve  graft,  hand  or  foot  66830 


Nerve  graft,  arm  or  leg  66840 

Nerve  graft,  arm  or  leg  66850 

Additional  nerve  graft  66852 

Additional  nerve  graft  66920 

Nerve  pedicle  transfer  66930 

Nerve  pedicle  transfer  66940 

Revise  eye  66983 

Revise  eye  with  implant  66984 

Removal  of  eye  66985 

Remove  eye/insert  implant  66986 

Remove  eye/attach  implant  67005 

Removal  of  eye  67010 

Remove  eye,  revise  socket  67015 

Remove  eye,  revise  socket  67025 

Insert  ocular  implant  67030 

Insert  ocular  implant  67031 

Attach  ocular  implant  67036 

Revise  ocular  implant  67038 

Reinsert  ocular  implant  67039 

Removal  of  ocular  implant  67040 

Remove  foreign  body  from  eye  67101 

Remove  foreign  body  from  eye  67105 

Remove  foreign  body  from  eye  67107 

Repair  of  eye  woimd  671 08 

Repair  of  eye  wound  67109 

Repair  of  eye  wound  67112 

Repair  of  eye  wound  67115 

Repair  of  eye  wound  67120 

Repair  of  eye  socket  wound  671 21 

Removal  of  eye  lesion  67141 

Biopsy  of  cornea  67208 

Removal  of  eye  lesion  67218 

Removal  of  eye  lesion  67227 

Corneal  transplant  67250 

Corneal  transplant  67255 

Corneal  transplant  67311 

Corneal  transplant  67312 

Drainage  of  eye  67314 

Drainage  of  eye  67316 

Drainage  of  eye  67318 

Drainage  of  eye  67320 

Drainage  of  eye  67331 

Incise  inner  eye  adhesions  67332 

Incise  inner  eye  adhesions  67350 

Incise  inner  eye  adhesions  67400 

Incise  inner  eye  adhesions  67405 

Remove  eye  lesion  67412 

Remove  implant  from  eye  67413 

Remove  blood  clot  from  eye  67415 

Injection  treatment  of  eye  67420 

Injection  treatment  of  eye  67430 

Remove  eye  lesion  67440 

Incision  of  eye  67450 

Incision  of  eye  67550 

Incision  of  eye  67560 

Incision  of  eye  67715 

Incision  of  eye  67808 

Repair  eye  lesion  67830 

Repair/graft  eye  lesion  67835 

Follow-up  surgery  of  eye  67880 

Incision  of  iris  67882 

Incision  of  iris  67901 

Remove  iris  and  lesion  67902 

Removal  of  iris  67903 

Removal  of  iris  67904 

Removal  of  iris  67906 

Removal  of  iris  67908 

Repair  iris  and  ciliary  body  67909 

Repair  iris  and  ciliary  body  6791 1 

Destruction,  ciliary  body  67914 

Destruction,  ciliary  body  67916 

Destruction,  ciliary  body  67917 

Destruction,  ciliary  body  67921 

Revision  of  iris  67923 

Lasering.  secondary  cataract  67924 

Removal  of  lens  lesion  67935 


Removal  of  lens  material 
Removal  of  lens  material 
Removal  of  lens  material 
Extraction  of  lens 
Extraction  of  lens 
Extraction  of  lens 
Remove  cataract,  insert  lens 
Remove  cataract,  insert  lens 
Insert  lens  prosthesis 
Exchange  lens  prosthesis 
Partial  removal  of  eye  fluid 
Partial  removal  of  eye  fluid 
Release  of  eye  fluid 
Replace  eye  fluid 
Incise  inner  eye  strands 
Laser  surgery,  eye  strands 
Removal  of  inner  eye  fluid 
Strip  retinal  membrane 
Laser  treatment  of  retina 
Laser  treatment  of  retina 
Repair  detached  retina 
Repair  detached  retina 
Repair  detached  retina 
Repair  detached  retina 
Repair  detached  retina 
Re-repair  detached  retina 
Release,  encircling  material 
Remove  eye  implant  material 
Remove  eye  implant  material 
Treatment  of  retina 
Treatment  of  retinal  lesion 
Treatment  of  retinal  lesion 
Treatment  of  retinal  lesion 
Reinforce  eye  wall 
Reinforce/graft  eye  wall 
Revise  eye  muscle 
Revise  two  eye  muscles 
Revise  eye  muscle 
Revise  two  eye  muscles 
Revise  eye  muscle(s) 
Revise  eye  muscle(s) 
Eye  surgery  follow-up 
Rerevise  eye  muscles 
Biopsy  eye  muscle 
Explore/biopsy  eye  socket 
Explore/biopsy  eye  socket 
Explore/treat  eye  socket 
Explore/treat  eye  socket 
Biopsy  of  eye 
Explore/treat  eye  socket 
Explore/treat  eye  socket 
Explore/drain  eye  socket 
Explore/biopsy  eye  socket 
Insert  eye  socket  implant 
Revise  eye  socket  implant 
Incision  of  eyelid  fold 
Remove  eyelid  lesion(s) 
Revise  eyelashes 
Revise  eyelashes 
Revision  of  eyelid 
Revision  of  eyelid 
Repair  eyelid  defect 
Repair  eyelid  defect 
Repair  eyelid  defect 
Repair  eyelid  defect 
Repair  eyelid  defect 
Repair  eyelid  defect 
Revise  eyelid  defect 
Revise  eyelid  defect 
Repair  eyelid  defect 
Repair  eyelid  defect 
Repair  eyelid  defect 
Repair  eyelid  defect 
Repair  eyelid  defect 
Repair  eyelid  defect 
Repair  eyelid  wound 
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67950  Revision  of  eyelid 
67961  Revision  of  eyelid 
67966  Revision  of  eyelid 
67971     Rec»nstruction  of  eyelid 

67973  Reconstruction  of  eyelid 

67974  Reconstruction  of  eyelid 

67975  Reconstruction  of  eyelid 
681J0    Remove  eyelid  lining  lesion 
6^320     ReviMv'graf^  eyelid  lining 

68325  ReviscVgraft  eyelid  lining 

68326  Revise/graft  eyelid  lining 
6A32B    Revise/graft  eyelid  lining 
68330    Revise  eyelid  lining 
68335     Revise/graft  eyelid  lining 
68340    Separate  evelid  adhesions 
68360    Revise  eyelid  lining 
68362     Revise  eyelid  lining 
68500    Removal  of  tear  gland 
68503    Partial  removal  tear  gland 
6BS10    Biopsy  of  tear  gland 
68520    Removal  of  tear  sac 
68525     Biopsy  of  tear  sac 
68540    Remove  tear  gland  lesion 
68S50    Remove  (ear  gland  lesion 
68700    Repair  tear  ducts 
68720    Create  tear  sac  drain 
68745    Create  tear  duct  drain 
68750    Create  tear  duct  drain 
68825     Explore  tear  duct  system 
691 10    Partial  removal  external  ear 
69120    Removal  of  external  ear 
69140    Remove  ear  canal  lesion(s) 
69145    Remove  ear  canal  lesion(s) 
691 50    Extensive  ear  canal  surgery 
69205    Clear  outer  ear  canal 
69310    Rebuild  outer  ear  canal 
69320    Rebuild  outer  ear  canal 
69421     Incision  of  eardrum 
69424    Remove  ventilating  tube 
69436    Create  eardrum  opening 
69440    Exploration  of  middle  ear 
69450    Eardrum  revision 

69501  Mastoidectomy 

69502  Mastoidectomy 

69505    Remove  mastoid  structures 
6951 1     Extensive  mastoid  surgery 
69530    Extensive  mastoid  surgery 
69550     Remove  ear  lesion  " 

69552    Remove  ear  lesion 

69601  Mastoid  surgery  revision 

69602  Mastoid  surgery  revision 

69603  Mastoid  surgery  revision 

69604  Mastoid  surgery  revision 

69605  Mastoid  surgery  revision 
69620    Repair  of  eardrum 

69631  Repair  eardrum  structures 

69632  Rebuild  eardrum  structures 

69633  Rebuild  eardrum  structures 

69635  Repair  eardrum  structures 

69636  Rebuild  eardrum  structures 

69637  Rebuild  eardrum  structures 

69641  Revise  middle  ear  and  mastoid 

69642  Revise  middle  ear  and  mastoid 

69643  Revise  middle  ear  and  mastoid 

69644  Revise  middle  ear  and  mastoid 

69645  Revise  middle  ear  and  mastoid 

69646  Revise  middle  ear  and  mastoid 
69650    Release  middle  ear  bone 

69660  Revise  middle  ear  bone 

69661  Revise  middle  ear  bone 

69662  Revise  middle  ear  bone 
69666    Repair  middle  ear  structures 
GQ667    Repair  middle  ear  structures 
69670    Remove  mastoid  air  cells 
69676    Remove  middle  ear  nerve 
69700    Dose  mastoid  fistula 


69710  Implant/replace  hearing  aid 

6971 1  Remove/repair  hearing  aid 
69720  Release  facial  nerve 
69725  Release  facial  nerve 
69740  Repair  facial  nerve 
69745  Repair  facial  nerve 
69601  Incise  inner  ear 

69802  Incise  inner  ear 

69805  Explore  inner  ear 

69806  Explore  inner  ear 

69820  Establish  inner  ear  window 

69840 ,  Revise  inner  ear  window 

^9905  Remove  inner  ear 

69910  Remove  inner  ear  and  mastoid 

69915  Incise  inner  ear  nerve 

69930  Implant  cochlear  device 


|FR  Doc.  93-25277  Filed  10-14-93;  8:45  ami 
WLUNQCOOCiCW  04  M 

Department  of  the  Army 
Corps  of  Engineers 

33  CFR  Part  334 

Restricted  Area,  Pacific  Ocean 
Offshore  of  Camp  Pendleton.  San 
Diego  County,  CA 

agency:  U.S.  Army  Corps  of  Engineers. 

DoD. 

ACTION:  Interim  Final  rule. 

SUMMARY:  This  interim  final  rule  invites 
comments  on  the  Corps  establishment  of 
a  naval  restricted  anchorage  area  in  the 
waters  of  the  Pacific  Ocean  offshore  of 
Camp  Pendleton.  San  Diego  County. 
Califoniia.  The  U.S.  Navy  needs  to 
establish  an  explosive  anchorage  area 
for  safety  purposes. 
DATES:  Interim  final  rule  effective 
October  15,  1993.  Written  comments 
must  be  received  on  or  before  November 
15.  1993. 

ADO«ESSES:  HQUSACE,  CECW-OR, 
Washington,  DC  20314-1000. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Elizabeth  White  at  (619)  455-9422  or 
Mr.  Ralph  Eppard  at  (202)  272-1783. 
SUPPI^MENTARY  INFORMATION:  The 
Commanding  Officer  of  the  Naval 
Weapons  Station  has  requested  the 
Corps  to  establish  a  restricted  anchorage 
area  (identified  as  Fallbrook),  offshore  of 
Camp  Pendleton.  San  Diego  County. 
California.  In  accordance  with  Naval 
Sea  Systems  Command,  OPS  Volume  1 
Manual.  Ammunition  and  Explosives 
Ashore  Safety  Regulations  for  Handling. 
Storing.  Production,  Renovation,  and 
Shipping,  a  safety  distance  of  9,000  feet 
to  inhabited  structures  is  required  for 
the  anticipated  net  explosive  weight  of 
5.500,000  pounds.  During  loading/ 
unloading,  vessel  traffic  and  anchorage 
would  be  restricted  to  a  distance  not 
closer  than  5.400  feet  from  the  vessel. 
The  Fallbrook  anchorage  site  has  been 


intermittently  utilized  in  the  past  and 
its  use  needs  to  be  continued  in  support 
of  replenishment  operations  associated 
with  the  transfer  of  ordnance  from  the 
Fallbrook  Annex  to  and  from  naval 
combatants  and  ammunition  ships.  The 
Navy's  utilization  of  this  anchorage  is 
expected  to  grow  to  a  maximum  of  10 
days  per  month.  This  planned  long-term 
utilization  for  replenishment  operations 
necessitates  establishment  of  the 
restricted  anchorage.  There  is  no 
anticipated  navigational  hazard  or 
interference  with  existing  waterway 
traffic.  There  are  no  recreational  or 
commercial  fishery  operations  presently 
in  or  using  the  waters  within  this  area 
because  of  ongoing  military  operations. 
Therefore,  no  loss  of  resources  or  use  of 
resources  would  be  borne  by  the  public. 
The  Corps  Los  Angeles  District  Engineer 
issued  a  public  notice  on  June  2, 1993. 
which  solicited  comments  on  this 
proposed  restricted  area  to  all  known 
interested  parties.  The  District  did  not 
receive  any  objections  to  the 
establishment  of  the  restricted 
anchorage  area.  This  interim  final  rule 
is  made  effective  immediately  due  to  the 
need  for  safety  during  transfer  of 
ordnance  in  this  area. 

Economic  Assessment  and  Certification 

This  interim  final  rule  is  issued  with 
respect  to  a  military  function  of  the 
Defense  Department  and  the  provisions 
of  E.O.  12291  do  not  apply.  These 
interim  final  rules  have  been  reviewed 
under  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  which  requires  the 
preparation  of  a  regulatory  Hexibility 
analysis  for  any  regulation  that  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  business 
(i.e..  small  businesses  and  small 
government)  jurisdictions.  There  is  no 
anticipated  navigational  hazard  or 
interference  with  existing  waterway 
traffic.  There  are  no  recreational  or 
commercial  fishery  operations  presently 
in  or  using  the  waters  within  this  area 
because  of  ongoing  military  operations. 
Therefore,  no  loss  of  resources  or  use  of 
resources  would  be  borne  by  the  public 
Therefore,  it  has  been  determined  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  that 
preparation  of  a  regulatory  flexibility 
analysis  is  not  warranted. 

List  of  Subjects  in  33  CFR  Part  334 

Danger  zones.  Navigation  (water). 
Transportation. 

In  consideration  of  the  above,  the 
Corps  is  amending  part  334  of  title  33 
to  read  as  follows: 
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PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

!  1.  The  authority  citation  for  part  334 
continues  to  read  as  follows: 

Authority:  40  Stat.  266  (33  U.S.C  1)  and 

40  Stat.  892  {33  U.S.C.  3). 

2.  Section  334.905  is  added  to  read  as 
follows: 

S334.905    Pacific  OcMit.  Offshore  of  CMnp 
Pendleton,  Callfomia;  Failbroolc  reotricted 


(a)  The  area.  The  waters  of  the  Gulf 
of  Santa  Catalina,  offshore  of  Camp 
Pendleton  in  the  Pacific  Ocean,  San 
Diego  County,  California.  The  center  of 
the  restricted  area  is  located  at  SS^lS.e' 
N,  latitude,  117°32.0' W.  longitude,  with 
a  radius  of  9,000  feet. 

(b)  The  regulations.  (1)  No  vessel  or 
crafl  of  any  size  shall  lie-to  or  anchor  in 
the  restricted  area  at  any  time  other  than 
a  vessel  operated  by  or  for  the  U.S. 
Coast  Guard,  local,  State  or  Federal  law 
enforcement  agencies. 

(2)  Loitering,  dredging,  dragging, 
anchoring,  seining,  fishing,  and  similar 
activities  within  the  restricted  area 
during  vertical  replenishment 
operations  use  is  prohibited. 

(c)  Enforcement.  The  regulations  in 
this  section  shall  be  enforced  by  the 
U.S.  Coast  Guard,  local.  State,  or  Federal 
law  enforcement  agencies. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

IFR  Doc.  93-25312  Filed  10-14-93;  8:45  am] 
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Corps  of  Engineers 

33  CFR  Part  334 

Danger  Zones  and  Restricted  Area, 
Pacific  Ocean,  Havvaiian  isianda 

AaENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Final  rule. 

SUMMARY:  The  Corps  is  making  minor 
editorial  changes  to  the  regulations 
which  establish  two  danger  zones  and  a 
restricted  area  in  the  waters  of  the 
Pacific  Ocean  offehore  of  several  of  the 
Hawaiian  Islands.  These  amendments 
are  necessary  as  a  result  of 
organizational  changes  made  in  Navy 
Commands.  No  other  changes  to  the 
danger  zones  or  restricted  area  are  being 
made. 

EFFECTIVE  DATE:  October  15. 1993. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Dave  Kem  at  (808)  438-8551  or  Mr. 
Ralph  Eppard  at  (202)  272-1783. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  its  authorities  in  section  7  of  the 


Rivers  and  Harbors  Act  of  1917  (40  Stat. 
266;  33  U.S.C.  1)  and  chapter  XIX  of  the 
Army  Appropriations  Act  of  1919  (40 
Stat.  892;  33  U.S.C  3),  the  Corps  is 
amending  the  regulations  in  33  CFR 
334.1340,  334.1370  and  334.1400  with 
regard  to  the  identity  of  the  agencies 
responsible  for  enforcing  the  regulations 
within  those  specified  areas.  There  are 
no  amendments  being  made  to  these 
regulations  which  would  affect  the  size 
or  location  of  the  danger  zones  or  any 
changes  that  would  affect  the 
Government's  use  or  public  access  to 
the  areas.  Since  these  amendments  are 
editorial  in  nature,  notice  of  proposed 
rulemaking  procedures  is  unnecessary 
and  impracticable  and  these 
amendments  are  published  as  final 
rules. 

Economic  Assessment  and  Certification 

This  rule  is  issued  with  respect  to  a 
military  function  of  the  Defense 
Department  and  the  provisions  of  E.O. 
12291  do  not  apply.  The  changes  to 
these  regulations  are  editorial  and 
reflect  only  changes  in  Deptirtment  of 
the  Navy  organization.  There  will  be  no 
additional  impact  on  recreational, 
commercial  or  fishing  vessels  within  the 
areas.  There  will  be  no  impacts  on  small 
businesses  or  governments  in  the  area. 
I  hereby  certify  that  this  regulation  will 
have  no  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  334 

Navigation  (water).  Transportation, 
Restricted  areas. 

In  consideration  of  the  above,  the 
Corps  is  amending  part  334  of  title  33 
to  read  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  part  334 
continues  to  read  as  follows: 

Authority:  40  Stat.  266  (33  U.S.C  1)  and 
40  Stat.  892  (33  U.S.C  3). 

2.  Section  334.1340  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

1334.1340    Pacific  Ocean,  Ha«»*ii;  danger 
zones. 


(c)  Enforcing  agency.  The  regulations 
in  this  section  shall  be  enforced  by  the 
Commander,  Naval  Base  Pearl  Harbor, 
Hawaii  96860-5020  and  such  agencies 
as  he/she  may  designate. 

3.  Section  334.1370  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

i334.1370    Pacific  Ocean  at  Keahi  Point, 
Island  of  Oahu;  dun^/m  zone. 


(b)  The  regulations.  •  •  • 
(2)  The  regulations  in  this  section 
shall  be  enforced  by  the  Commanding 
Officer,  Explosive  Ordnance  Disposal 
Training  and  Evaluation  Unit  One, 
Barbers  Point,  Hawaii  96862-5600. 

4.  Section  334.1400  is  amended  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 

1334.1400    PMiHIc  Ocean  at  BartMTS  Point, 
Island  of  Oahu,  HawaH;  restricted  i 


(b)  The  regulations.  •  •  • 
(4)  The  regulations  in  this  section 
shall  be  enforced  by  the  Officer  In 
Charge,  Fleet  Area  Control  and 
Surveillance  Facility,  Pearl  Harbor, 
Hawaii  96860-7625,  and  such  agencies 
as  he/she  may  designate. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
(PR  Doc  93-25313  Filed  10-14-93;  8:45  am] 
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33  CFR  Part  334 

Dangar  Zonaa,  Atlantic  Ocaan  South  of 
the  Entrance  to  the  Chesapeake  Bay, 
Virginia  Beach,  VA 

agency:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Final  rule. 

SUMMARY:  The  Corps  is  amending  the 
regulations  which  establish  two  danger 
zones  in  the  waters  of  the  Atlantic 
Ocean  south  of  the  entrance  to  the 
Chesapeake  Bay  to  accommodate 
current  U.S.  Navy  nighttime  training 
requirements.  The  amendments  include 
restrictions  on  use  of  the  water  area  after 
darkness  when  the  ranges  are  in  use  and 
one  of  the  danger  zones  will  be 
expanded  seaward  2,500  yards.  It 
should  be  noted,  however,  that  the 
expanded  area  continues  to  be  within 
the  boimdaries  of  the  existing  larger 
danger  zone.  The  expansion  of  the 
danger  zone  is  necessary  to  provide  an 
additional  measure  of  safety  for  vessels 
operating  in  the  area. 
EFFECTIVE  DATE:  November  15, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Rick  Henderson  at  (804)  441-7653 
or  Mr.  Ralph  Eppard  at  (202)  272-1783. 
SUPPt.EMENTARY  INFORMATION:  P\U^uant 

to  its  authorities  in  section  7  of  the 
Rivers  and  Harbors  Act  of  1917  (40  Stat. 
266;  33  U.S.C  1)  and  chapter  XIX  of  the 
Army  Appropriations  Act  of  1919  (40 
Stat.  892;  33  U.S.C.  3),  the  Corps  is 
amending  the  regulations  in  33  CFR 
334.380  and  334.390. 

The  Commanding  Officer,  Fleet 
Combat  Training  Center,  Atlantic,  U.S. 
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Navy,  has  requested  that  the  danger 
zones  be  amended  to  reflect  changes  in 
the  use  of  the  areas.  The  purpose  of  the 
change  is  to  accommodate  nighttime 
naval  training  at  the  ranges.  There  are 
no  changes  which  will  prohibit  the 
public's  use  of  the  area.  Presently,  ftt>m 
sunrise  until  sunset,  vessels  shall 
proceed  through  the  area  with  caution 
and  shall  remain  therein  no  longer  than 
necessary  for  purposes  of  transit.  This 
amendment  will  make  this  restriction 
on  transit  of  the  area  to  apply  24  hours 
a  day.  The  Navy  will  continue  to 
display  red  flags  while  firing  is  in 
progress  during  daylight  hours  and  will 
display  red  flashing  lights  during 
periods  of  darkness  to  alert  mariners 
that  the  range  is  in  use.  On  April  2. 
1993.  we  published  these  proposed 
changes  in  the  Notice  of  Proposed 
Rulemaking  Section  of  the  Federal 
Register  (58  FR  17373-17374),  with  the 
comment  period  expiring  on  May  3, 
1993.  We  received  no  comments. 
However,  an  omission  was  made  in  the 
proposed  regulations  with  regard  to  33 
CFR  334.390(b)  (4)  and  (5).  The  final 
regulations  (b)(5)  are  corrected  to 
require  the  Navy  lookouts  to  utilize 
night  vision  systems  for  nighttime 
surveillance  of  the  danger  zone  and  the 
regulations  in  (b)(5)  are  corrected  by 
adding  that  firing  will  not  be  allowed 
during  periods  of  low  visibility  if  a 
properly  marked  vessel  is  not 
recognizable  to  a  distance  of  7,500 
yards,  or  if  visibility  would  preclude  a 
vessel  from  obser\'ing  the  red  range  flags 
or  lights.  We  are  making  these  changes 
without  further  public  notice  or 
procedures  since  the  additional 
requirements  will  require  additional 
action  by  the  Nav>',  but  will  not  impose 
any  further  restrictions  or  require  the 
public  to  take  any  further  action.  It 
should  be  noted  that  these  corrections  to 
§  334.390  make  it  similar  to  the 
regulations  in  §  334.380. 

Economic  Assessment  and  Certification 

This  rule  is  issued  with  respect  to  a 
military  function  of  the  Defense 
[)epartment  and  the  provisions  of  E.O. 
12291  do  not  apply.  The  addition  of 
nighttime  use  of  the  danger  zones  will 
have  only  minimal  impact  on 
recreational,  commercial  or  fishing 
vessels  within  the  area  because  the 
vessels  are  not  prohibited  from  use  of 
the  area  except  when  firing  is  in 
progress  at  the  range.  There  will  be  no 
impacts  on  small  businesses  or 
governments  in  the  area.  I  hereby  certify 
that  this  regulation  will  have  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


List  of  Subfects  in  33  CFR  Part  334 

Navigation  (water).  Transportation, 
restricted  areas. 

In  consideration  of  the  above,  the 
Corps  is  amending  part  334  of  title  33 
to  reed  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REQULATIONS 

1.  The  authority  citation  for  part  334 
continues  to  read  as  follows: 

Anthority:  40  Stat.  266:  (33  U.S.C  1)  and 
40  Stat.  892:  (33  U.S.C  3). 

2.  Section  334.380  is  revised  to  read 
as  follows: 

1334.380    Atlantic  Oeeen  eoirth  of  entrance 
to  Cheeapeeke  Bay  off  Dam  Neck.  Vlrghita; 
naval  fWng  range. 

(a)  The  danger  zone.  All  of  the  water 
within  a  sector  extending  seaward  a 
distance  of  7,500  yards  between  radial 
lines  bearing  35°  true  and  92°  true, 
respectively,  from  a  point  on  the  shore 
at  latitude  36  4r33''  N.  longitude  75 
58'23"  W. 

(b)  The  regulations.  (1)  Vessels  shall 
proceed  tiirough  the  area  with  caution 
and  shall  remain  therein  no  longer  than 
necessary  for  purpose  of  transit. 

(2)  When  firing  is  in  progress  during 
daylight  hours,  red  flags  will  be 
displayed  at  conspicuous  locations  on 
the  beach.  When  firing  is  in  progress 
during  periods  of  darkness,  red  flashing 
lights  will  be  displayed  from 
conspicuous  locations  which  are  visible 
from  the  water  a  minimum  distance  of 
four  (4)  nautical  miles. 

(3)  Firing  on  the  ranges  will  be 
suspended  as  long  as  any  vessel  is 
within  the  danger  zone. 

(4)  Lookout  posts  shall  be  manned  by 
the  activity  or  agency  operating  the 
firing  range  at  Fleet  Combat  Center. 
After  darkness,  night  vision  systems 
will  be  utilized  by  lookouts  to  aid  in 
locating  vessels  transiting  the  area. 

(5)  There  shall  be  no  firing  on  any 
ranges  during  the  periods  oflow 
visibility  which  would  prevent  the 
recognition  of  a  vessel  (to  a  distance  of 
7.500  yards)  which  is  properly 
displaying  navigational  lights,  or  which 
would  preclude  a  vessel  from  observing 
the  red  range  flags  or  lights. 

(6)  The  regulations  in  this  section 
shall  be  enforced  by  the  Commanding 
Officer,  Fleet  Combat  Training  Center. 
Atlantic,  Dam  Neck.  Virginia  Beach, 
Virginia,  and  other  such  agencies  as  he^ 
she  may  designate. 

3.  Section  334.390  paragraphs  (b)(1). 
(2),  (4)  and  (5)  are  revised  to  read  as 
follows: 

1334.390   Atlantie  Ocean  aoutl)  of  antranca 
to  Cheaepeaka  Bay;  firing  range. 


(b)  The  regulations.  (1)  Vessels  shall 
proceed  through  the  area  with  caution 
and  shall  remain  therein  no  longer  than 
necessary  for  purposes  of  transit. 

(2)  When  firing  is  in  progress  during 
daylight  hours,  red  flags  will  be 
displayed  at  conspicuous  locations  on 
the  beach.  When  firing  is  in  progress 
during  periods  of  darkness,  red  flashing 
lights  will  be  displayed  from 
conspicuous  locations  on  the  beach 
whico  are  visible  bom  the  water  a 
minimum  distance  of  four  (4)  nautical 
miles. 

•  •        •        •        * 

(4)  Lookout  posts  will  be  manned  by 
the  activity  or  agency  operating  the 
firing  range  at  the  Fleet  Combat  Center. 
Atlantic,  Dam  Neck.  Virginia  Beach. 
Virginia.  After  darkness,  night  vision 
systems  will  be  utilized  by  lookouts  to 
aid  in  locating  vessels  transiting  the 
area. 

(5)  There  shall  be  no  firing  on  the 
range  during  periods  of  low  visibility 
which  would  prevent  the  recognition  of 
a  vessel  (to  a  distance  of  7.500  yards) 
which  is  properly  displaying  navigation 
lights,  or  which  would  preclude  a  vessel 
from  observing  the  red  range  flags  or 
lights. 

•  •        •        •        • 

KMinotta  L.Dvnlon, 

Army  Federal  Register  Liaison  Officer. 

(PR  Doc  93-25314  Filed  10-14-93;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Land  Managemant 

43  CFR  Public  Land  Order  7003 
[AZ-e30-421(M)6;  AZA  2SS53] 

Withdrawal  of  National  Foraat  Syatam 
Land  for  the  Northam  Arizona  Vlattor 
Canter  and  Interagency  Adminlatrative 
Site;  Arizona 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Public  Land  Order. 

summary:  This  order  tvithdraws  353.04 
acres  of  National  Forest  System  land 
from  mining  for  20  years  to  protect 
significant  capital  improvements 
associated  with  the  proposed  Northern 
Arizona  Visitor  Center  and  Interagency 
Administrative  Site.  The  center  will  be 
a  cooperative  venture  between  the 
Forest  Service,  the  National  Park 
Service,  and  Arizona  State  Parks.  The 
land  has  been  and  will  remain  open  to 
mineral  leasing  and  surface  users 
authorized  by  the  Forest  Service. 
EFFECTIVE  DATE:  October  15. 1993. 
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FOR  FURTHER  INFORMATION  CONTACT: 
John  Mezes,  BLM,  Arizona  State  Office, 
P.O.  Box  16563,  Phoenix,  Arizona 
85011, 602-65O-O509. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  land  is  hereby  withdrawn  from 
location  and  entry  under  the  United 
States  mining  laws  (30  U.S.C.  Ch.  2 
(1988)),  but  not  from  leasing  under  the 
mineral  leasing  laws,  to  protect  the 
capital  investments  of  the  proposed 
Northern  Arizona  Visitor  Center  and 
Interagency  Administrative  Site: 

GiU  and  Salt  River  Meridian 

Prejcott  National  Forest 
T.  MN..R.  4E., 

Sec.  34.  SE'A,  and  SE'ASW'A; 
Sec.  35.  lots  7  and  8.  and  Y/ViSWV*. 
The  area  described  contains  353.04  acres  in 
Yavapai  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  National  Forest  System  land  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  their  mineral  or 
vegetative  resources  other  than  under 
the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  U.S.C.  1714(f)  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated;  October  5, 1993. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior 
IFR  Doc.  93-25274  Filed  10-14-93;  8:45  am) 

BILUNG  CODE  431»-32-M 


43  CFR  Public  Land  Order  7004 
[MT-93a-4210-06;  60641.  MTM  41507] 

Partial  Revocation  of  Executive  Order 
Dated  July  9, 1910,  and  Executive 
Order  No.  3053  Dated  February  28, 
1919;  Montana 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  partially  revokes 
two  Executive  orders  insofar  as  they 
affect  5.51  acres  of  National  Forest 
System  land  withdrawn  for  Coal 


Reserve  Montana  No.  1  and  a  game 
preserve.  The  land  is  no  longer  needed 
for  these  purposes,  and  the  revocations 
are  needed  to  permit  disposal  of  land 
through  direct  sale  under  the  Tcwnsite 
Act  of  July  31. 1958.  This  action  will 
open  the  land  to  such  forms  of 
dispositions  as  mayby  law  be  made  of 
National  Forest  System  land.  The  land 
has  been  and  will  remain  open  to 
mineral  leasing. 

EFFECTIVE  DATE:  November  15. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Ward,  BLM  War.  BLM  Montana 
State  Office,  P.O.  Box  36800.  Billings. 
Montana  59107,  406-255-2449. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988).  it  is  ordered  as  follows: 

1.  The  Executive  Order  dated  July  9, 
1910,  and  Executive  Order  No.  3053 
dated  February  28.  1919.  which 
withdrew  National  Forest  System  land 
for  classiHcation  and  appraisement  of 
coal  values  and  a  game  preserve,  are 
hereby  revoked  insofar  as  they  affect  the 
following  described  land: 

Principal  Meridian 

Gallatin  National  Forest 

T.  9S.,  R.8E., 
Sec.  16,  lot  11. 

The  area  described  contains  5.51  acres  in 
Park  County. 

2.  At  9  a.m.  on  November  15, 1993. 
the  land  shall  be  opened  to  such  forms 
of  disposition  as  may  by  law  be  made 
of  National  Forest  System  land,  subject 
to  valid  existing  rights,  the  provision  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law. 

Dated:  October  5, 1993. 
Bob  Annstrong. 

Assistarrt  Secretary  of  the  Interior. 
IFR  Doc.  93-25273  Filed  10-14-93;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[MM  Docket  No.  92-259;  FCC  93-467] 

Cable  Act  of  1992— Must-Carry  and 
Retransmlsaion  Consent  Provisions 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  stay  order. 

SUMMARY:  This  document 
administratively  stays  the 
retransmission  consent  provisions  of 
§  76.64(e)  and  §  76.62(a)  as  those  rules 


were  adopted  in  the  Commission's 
Report  and  Order,  only  with  respect  to 
the  issue  of  antenna  ov«mership  as 
provided  by  §  76.64(e)  and  with  respect 
to  the  continued  validity  of  existing 
arrangements  for  partial  carriage 
between  a  broadcaster  and  a  cable 
operator,  as  generally  prohibited  by 
§  76.62(a).  This  stay  is  issued  in 
response  to  two  separate  requests 
seeking  relief  from  each  of  these 
provisions.  The  Wireless  Cable 
Association  and  the  National  Private 
Cable  Association  on  September  29. 
1993.  requested  a  stay  of  §  76.64(e).  and 
Media-Corn  Television,  on  August  4. 
1993,  requested  a  temporary  waiver  of 
§  76.62(a).  This  action  is  intended  to 
provide  the  Commission  with  an 
opportunity  to  fully  consider  the 
speciHc  issues  raised  and  the 
oppositions  thereto.  This  action  will 
also  allow  the  Wireless  Cable 
Association  and  the  National  Private 
Cable  Association,  to  continue 
retransmission  consent  negotiations, 
and  will  allow  Media-Com.  and 
similarly  situated  entities,  to  continue 
providing  programming  which  serves 
the  public  interest,  pursuant  to  existing 
arrangements  with  cable  operators  for 
partial  carriage  of  a  broadcast  signal, 
until  such  time  as  the  Commission  has 
addressed  these  issues  on 
reconsideration. 

EFFECTIVE  DATE:  October  5.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Beaty.  Mass  Media  Bureau. 
(202)416-0856. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Stay 
Order.  MM  Docket  No.  92-259.  adopted 
October  5,  1993.  and  released  October  5. 
1993.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center.  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service  (ITS).  1919  M 
Street.  NW..  Washington.  DC  20036. 

Synopsis  of  the  Order 

1.  On  March  11,  1993  the  Commission 
adopted  a  Report  and  Order.  58  FR 
17350  (April  2, 1993).  in  this  proceeding 
to  implement  the  mandatory  television 
broadcast  signal  carriage  ("must-carry") 
and  retransmission  consent  provisions 
of  the  Cable  Television  Consumer 
Protection  and  Competition  Act  of  1992 
("1992  Act").  We  have  received  two 
separate  requests  seeking  relief  from  two 
different  provisions  of  our  rules  which 
ware  adopted  in  this  proceeding.  The 
Wireless  Cable  Association  ("WCA") 
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and  the  National  Private  Cable 
Association  ("NPCA")  filed  an 
Emergency  Motion  for  Partial  Stay  on 
September  29, 1993.  requesting  that  the 
Commission  stay  the  effectiveness  of  the 
specific  provisions  of  §  76.64(e). 
pending  the  Commission's  decision  on 
WCA's  Petition  for  Partial 
Reconsideration,  which  requests  a 
revision  of  this  rule.  In  an  Emergency 
Petition  for  Temporary  Waiver  filed  on 
August  4. 1993.  Media-Corn  Television. 
Inc.  ("Media-Com")  seeks  a  temporary 
waiver  of  $  76.62(e].  pending  the 
Commission's  action  on  petitions  for 
reconsideration  requesting  modification 
of  this  rule  with  respect  to  signals 
carried  pursuant  to  retransmission 
consent  agreements.  Because  both  of 
these  requests  relate  to  the 
retransmission  consent  provisions  of 
our  rules,  which  will  become  effective 
October  6. 1993.  we  will  address  both 
requests  herein. 

2.  With  respect  to  the  WCA  and 
NPCA "8  request.  §  76.64(e)  of  the 
Commission's  rules  provides  that  the 
"Iplrovision  of  local  broadcast  signals 
by  master  antenna  television  (MATV) 
facilities  or  by  VHF/UHF  antennas  on 
individual  dwellings  is  not  subject  to 
retransmission  consent,  provided  that 
these  signals  are  available  without 
charge  at  the  residents'  option.  That  is, 
the  antenna  facilities  must  be  owned  by 
the  individual  subscriber  or  building 
owner  and  not  under  the  control  of  the 
multichannel  video  programming 
distributor."  WCA  and  NPCA  request 
that  the  Commission  exclude  from 
retransmission  consent  requirements 
those  wireless  cable  and  private  cable 
systems  that  provide  access  to  VHP/ 
UHF  rooftop  antennas  at  no  charge, 
regardless  of  antenna  ownership,  until 
the  Commission  addresses  the  requested 
revision  to  this  rule. 

3.  In  their  motion.  WCA  and  NPCA 
argue  that  ownership  or  control  of  the 
antenna  should  not  be  the  determining 
factor  as  to  whether  retransmission 
consent  must  be  obtained.  Instead,  they 
argue  that  as  long  as  the  broadcast 
signals  are  provided  free  of  charge,  over 
a  VHF/UHF  antenna,  then  the 
ownership  of  the  antenna  should  not 
matter.  WCA  and  NPCA  point  to  the 
unintended  affects  which  the  current 
version  of  the  rule  will  have  on  wireless 
and  private  cable  operators.  Most 
specifically,  even  where  a  wireless 
operator  has  obtained  the  consent  of  all 
but  one  local  broadcaster  for  the 
retransmission  of  their  signals,  if  one 
broadcaster  in  the  market  refuses 
consent,  such  refusal  will  effectively 
negate  the  consent  of  all  other 
broadcasters.  The  wireless  or  private 
cable  operator  would  immediately  be 


forced  to  disable  or  retrieve  all  of  the 
VHF/UHF  antennas  in  the  field.  WCA 
and  NPCA  further  claim  that  the 
inability  of  a  wireless  or  private  cable 
operator  to  provide  a  common  VHF/ 
UHF  antenna  to  homeowners,  even 
without  charge,  to  improve  reception  of 
local  broadcast  signals  would  seriously 
jeopardize  the  continued  viability  of 
most  wireless  or  private  cable  operators. 
Alternatively,  the  wireless  or  private 
cable  operator  must  immediately 
transfer  ownership  and  control  of  the 
antennas  to  each  individual  subscriber, 
at  a  significant  financial  loss  to  the 
operator,  who  generally  reuses  such 
equipment  at  the  termination  of  service. 
If  the  subscriber  is  asked  to  pay  the 
operator  for  the  antenna,  WCA  and 
NPCA  claim,  most  subscribers  will 
discontinue  service. 

4.  We  are  persuaded  by  the  evidence 
submitted  by  WCA  and  NPCA  that 
wireless  and  private  cable  operators 
have  raised  issues  which  warrant 
further  consideration,  due  to  the 
detrimental  consequences  to  wireless 
and  private  cable  systems.  We  are  also 
persuaded  that  these  operators  may  be 
threatened  with  an  imminent  loss  either 
of  their  subscriber  base,  if 
retransmission  consent  cannot  be 
obtained  from  all  local  broadcasters,  or 
from  the  forced  transfer  of  ownership  of 
the  VHF/UHF  antenna  equipment. 
Accordingly,  we  will  grant  the  request 
and  stay  the  provisions  of  %  76.64(e)  of 
our  rules  as  it  applies  to  wireless  and 
private  cable  operators  who  are 
providing  local  broadcast  signals  via  a 
VHF/UHF  antenna  for  which  no  charge 
is  made  to  the  subscriber,  until  such 
time  as  we  have  addressed  the  issue  in 
the  pending  petition  for  reconsideration. 
Our  action  is  intended  to  provide  us 
with  an  opportunity  to  fully  consider 
the  specific  issues  raised  and  the 
oppositions  thereto.  It  also  is  intended 
to  provide  wireless  and  private  cable 
operators  with  an  opportunity  to 
continue  retransmission  consent 
negotiations.  We  note  that  no  television 
broadcast  stations  or  associations  have 
objected  to  the  relief  requested.  We 
emphasize  that  this  stay  is  limited  both 
in  duration  and  scope,  and  is  being 
granted  in  response  to  the  specific 
showing  of  imminent  harm  on  the  part 
of  WCA  and  NPCA.  We  are  cognizant  of 
the  oppositions  filed  by  NCTA  and 
Time  Warner  to  WCA's  Petition  for 
Partial  Reconsideration  and  we  will 
address  those  concerns  more  fully  when 
we  act  on  that  petition. 

5.  With  respect  to  Media-Com *s 
request  for  waiver.  §  76.62(a)  requires 
the  carriage  of  the  entire  program 
schedule  of  any  television  station 
carried  by  a  cable  system.  This 


requirement  covers  stations  carried 
pursuant  to  retransmission  consent 
agreements  as  well  as  must -carry 
stations.  The  only  exception  to  the 
"carriage  in  its  entirety"  requirement  is 
that  specific  programming  that  is 

Erohibited  under  §  76.67  (sports 
lackout  rule)  or  subpart  F  of  part  76  of 
our  rules  (network  nonduplication  and 
syndicated  exclusivity). 

6.  Media-Com  is  the  licensee  of  low 
power  television  station  W29AI,  Akron, 
Ohio.  W29A1  has  been  carried  on  the 
Warner  Cable  system  serving  Summit 
County.  Ohio,  including  Akron,  on  a 
part-time  basis  under  a  private 
agreement.  The  programming  carried  by 
this  cable  system  is  locally-produced 
and  community-oriented.  While  Warner 
has  notified  Media-Com  that  it  wishes  to 
continue  carriage  of  this  locally- 
produced  programming,  it  has  indicated 
that  it  has  no  interest  in  carrying  the 
syndicated  programming  broadcast  by 
W29AI.  Thus.  Warner  believes  that  a 
strict  reading  of  §  76.62(a)  requires  it  to 
terminate  its  carriage  agreement  with 
the  station. 

7.  Media-Com  requests  a  temporary 
waiver  to  permit  Wamer  Cable  to 
continue  carrying  its  station's  locally- 
originated  programming  until  the 
resolution  of  the  matter  on 
reconsideration.  Media-Com  states  that 
the  waiver  is  needed  to  avoid  an  interim 
loss  to  the  public  of  its  present  cable 
access  to  the  locally-produced 
programming  broadcast  by  W29AI. 
Media-Com  notes  that  this 
programming,  which  includes  local 
news,  talk,  information,  religious  and 
sports  programs,  is  community-oriented 
and  often  unique.  In  some  cases,  W29AI 
is  the  only  source  of  up-to-the-minute 
coverage  of  important  local  news 
stories.  Thus,  it  argues,  the  requested 
waiver  serves  the  public  interest  and 
should  be  granted. 

8.  We  are  persuaded  by  the  evidence 
submitted  by  Media-Com  that  its  station 
provides  programming  that  sei-ves  the 
needs  of  subscribers  to  the  Wamer  Cable 
system  in  Summit  County.  We  also 
believe  that  there  may  be  other  similar 
arrangements  between  broadcasters  8nd 
cable  operators  which  have  long 
benefitted  the  subscribers  of  cable 
systems  and  which  would  be  affected  in 
the  same  manner  as  Media-Com.  As  we 
have  not  had  an  opportunity  to  fully 
reconsider  this  issue,  a  stay  will  prevent 
any  disruption  of  this  programming 
service.  Moreover,  we  note  that  Wamer 
Cable  has  not  opposed  this  request,  and. 
indeed,  appears  willing  to  continue  the 
carriage  of  this  locally-produced 
programming.  We  believe  that  other 
cable  operators  would  similarly 
welcome  the  opportunity  to  maintain 
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the  status  quo  in  this  regard,  pending 
our  decision  on  reconsideration.  In 
addition,  we  are  concerned  that  absent 
a  stay  of  our  rule,  Media-Corn  and 
similarly  situated  parties  will  have 
difficulty  regaining  carriage  if  the 
system  is  forced  to  remove  the  signal 
due  to  the  provisions  of  this  rule,  and 
petitioners  are  subsequently  successful 
on  the  merits  of  the  petitions  for 
reconsideration.  Accordingly,  on  our 
own  motion,  we  will  stay  the  provisions 
of  §  76.62(a)  of  our  rules  as  it  applies  to 
existing  arrangements  between 
broadcasters  and  cable  operators  for 
partial  carriage  until  resolution  of  this 
matter  in  the  pending  reconsideration 
proceeding.  c5ur  action  is  intended  to 
provide  us  an  opportunity  to  fully 
consider  the  speciHc  issues  described 
above.  We  emphasize  that  this  stay  is 
limited  both  in  duration  and  scope  and 
is  being  granted  in  response  to  a  specific 
showing  of  imminent  loss  of  local 
programming. 

Ordering  Clauses 

9.  Accordingly,  It  is  ordered.  That 
pursuant  to  section  4(i)  and  4(j)  of  the 
Communications  Act  of  1934,  as 
amended,  the  provisions  of  §§  76.64(e) 
and  §  76.62(a)  of  the  Commission's  rules 
are  admirustratively  STAYED  until  the 
release  date  of  the  Commission's 
Reconsideration  Order  in  MM  Docket 
No.  92-259  only  to  the  extent  provided 
herein  with  respect  to  the  issue  of 
antenna  ownership  and  the  issue  of  the 
continued  validity  of  existing 
arrangements  between  broadcasters  and 
cable  operators  for  partial  carriage  of  the 
broadcaster's  signal.  The 
reconsideration  order  will  be  published 
in  the  Federal  Register. 

List  of  Subiects  in  47  CFR  Part  76 

Cable  television. 
William  F.  Caton, 
Acting  Secretary. 
|FR  Doc.  93-25263  Filed  10-14-93;  8:45  am) 

BILUNG  COOC  (TII-OI-M 


47  CFR  Part  90 

[PR  Docket  No.  93-60;  FCC  03-450] 

Private  Land  Mobile  Radio  Services; 
Co>Channel  Protection  Criteria  Above 
800  MHz 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUIMARY:  The  Commission  has  released 
a  Report  and  Order  that  amends  its 
regulations  concerning  the  co-channel 
protection  criteria  for  SMR  and  non- 
SMR  radku  systems  operating  above  800 


MHz.  This  action  will  result  in 
standardized  co-channel  protection 
criteria,  will  simplify  the  rules 
concerning  these  systems,  and  will 
reduce  the  workload  burden  on  both  the 
applicant  and  the  Commission. 
EFFECTIVE  DATE:  November  15. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Thomson,  Rules  Branch,  Land 
Mobile  and  Microwave  Division,  Private 
Radio  Bureau,  (202)  634-2443.  ' 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  in  the  Matter  of  Co-Channel 
Protection  Criteria  for  Part  90,  Subpart 
S  Stations  Operating  Above  800  MHz, 
PR  Docket  No.  93-60,  FCC  93-450. 
adopted  September  22, 1993,  and 
released  October  8, 1993.  The  full  text 
of  the  Report  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  room  239, 1919  M  Street  NW. 
Washington,  DC.  The  complete  text  may 
be  purchased  from  the  Commission's 
copy  contractor,  ITS  Inc.  2100  M  St. 
NW.,  Washington,  DC  20037,  telephone 
(202) 857-3800. 

Summary  of  Report  and  Order 

1.  This  Report  and  Order  concerns  co- 
channel  interference  protection 
requirements  for  private  land  mobile 
radio  stations  operating  in  the  800/900 
MHz  frequency  bands. 

2.  Under  subpart  S  of  part  90  of  the 
Rules,  co-channel  SMR  stations  are 
required  to  be-spaced  a  minimum  of  70 
miles  from  one  another.  Locating 
stations  less  than  70  miles  apart, 
generally  referred  to  as  short-spacing,  is 
permitted  through  the  use  of  a  short- 
spacing  table  when  existing  and/or 
proposed  SMR  stations  operate  at 
relatively  low  powers  or  antenna 
heights.  Separation  distances  for  non- 
SMR  stations  are  determined  from  the 
non-overlap  of  the  existing  station's  40 
dBu  signal  strength  contour  and  the 
proposed  station's  30  dBu  contour. 

3.  In  this  Report  and  Order,  the 
Commission  amends  Section  90.621  of 
the  Rules  to  specify  70  miles  as  the 
minimum  standard  licensing  distance 
between  all  co-channel  800/900  MHz 
stations,  to  provide  a  40/22  dBu 
protection  criteria  for  short-spacing 
applications,  and  to  establish  a  table 
reflecting  these  criteria  for  determining 
co-channel  short-spacing  distances. 
Additional  protection  is  provided  when 
short-spacing  to  stations  at  certain  high 
elevation  sites,  and  also  to  stations 
operating  on  the  800/900  MHz  offset 
frequencies  in  the  U.S./Mexico  border 
area. 

4.  With  the  termination  of  this 
proceeding  and  the  adoption  of  new 


rules  under  §  90.621(b),  the  Commission 
also  stated  that  on  the  effective  date  of 
this  Report  and  Order,  it  will  again 
accept  applications  whose  receipt  was 
suspended  by  the  Private  Radio 
Bureau's  Order,  DA92-1570,  57  FR 
56342  (November  27, 1992),  and  the 
Notice  in  this  proceeding,  58  FR  19397 
(April  14, 1993). 

Final  Regulatory  Flexibility  Analysis 

We  certify  that  the  Regulatory 
Flexibility  Act  of  1980  does  not  apply 
to  this  rule  making  proceeding  because 
the  adopted  rule  amendments  will  not 
have  significant  economic  impact  on 
small  business  entities,  as  deBned  by 
section  601(3)  of  the  Regulatory 
Flexibility  Act.  No  comments  were 
received  addressing  this  certification  in 
the  Initial  Regulatory  Flexibility 
Analysis  contained  in  the  Notice  of 
Proposed  Rule  Making  in  this 
proceeding. 

Paperwork  Reduction 

5.  The  proposals  contained  herein 
have  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
recordkeeping,  labeling,  disclosure  or 
record  retention  requirements,  and  will 
not  increase  burden  hours  imposed 
upon  the  public. 

List  of  Subjects  in  47  CFR  Part  90 

Private  land  mobile  radio,  800/900 
MHz  station  spacings.  Radio. 

Amendatory  Text 

Part  90  of  chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303,  and  332. 48  Stat 
1066. 1082.  as  amended;  47  U.S.C  154,  303 
and  332  unless  otherwise  noted. 

2.  Section  90.621  is  amended  by 
revising  paragraph  (b)  introductory  text, 
paragraph  (b)(1),  paragraph  (b)(2) 
introductory  text,  the  first  sentence  of 
paragraph  (b)(3),  paragraph  (b)(4), 
paragraph  (b)(6),  adding  paragraph 
(b)(7),  removing  paragraphs  (c)  and  (d). 
and  redesignating  paragraphs  (e),  (f),  (g), 
(i)  and  (j)  as  paragraphs  (c).  (d).  (e),  (f), 
(g)  and  (h),  respectively,  to  read  as 
follows: 

f  9a621    Selection  and  assignment  of 
frequencies. 

*        •        •        •        • 

(b)  Stations  authorized  on  frequenaes 
listed  in  this  Subpart,  except  for  those 
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stations  authorized  pursuant  to 
paragraph  (g)  of  this  section,  will  be 
afforded  protection  solely  on  the  basis 
of  fixed  distance  separation  criteria.  The 
separation  between  co-channel  systems 
will  be  a  minim um  of  113  km  (70  mi) 
with  the  following  exceptions: 

(1)  Except  as  indicated  in  paragraph 
(b)(4)  of  this  section,  no  station  shall  be 
less  than  169  km  (105  mi)  distant  firom 
a  co-channel  station  that  has  been 
granted  chemnel  exclusivity  and 
authorized  1  kW  ERP  on  any  of  the 
following  mountaintop  sites:  Santiago 
Peak,  Sierra  Peak.  Mount  Lukens, 
Mount  Wilson  (California). 

(2)  The  separation  between  co- 
charmel  stations  that  have  been  granted 
exclusivity  and  that  are  located  at  high 
sites  in  Callfomia  north  of  35*  N 
Latitude  and  west  of  118*  W  Longitude 
shall  be  determined  as  follows: 


(3)  Except  as  indicated  in  paragraph 
(bK4)  of  this  section,  stations  that  have 
been  granted  channel  exclusivity  and 
are  located  in  the  State  of  Washington 
at  the  following  locations  shall  be 
separated  fix>m  co-channel  stations  by  a 
minimum  of  169  km  (105  mi).  •  •  • 

(4)  Upon  an  applicant's  specific 
request  to  the  Commission  or  a 
frequency  coordinator,  co-channel 
stations  may  be  separated  by  less  than 
113  km  (70  ml)  by  meeting  certain 
transmitter  ERP  and  antenna  height 
criteria.  The  following  Table  indicates 
separations  assignable  to  such  co- 
channel  stations  for  various  transmitter 
power  and  antenna  height 
combinations.  The  minimum  separation 


permitted  is  88  km  (55  mi).  Applicants 
will  provide  the  Commission  with  a 
statement  that  the  application  is 
submitted  for  consideration  under  the 
Table,  a  list  of  all  co-channel  stations 
within  113  km  (70  mi),  and  the 
DHAATs  and  ERPs  for  these  stations 
and  the  applicant's  proposed  station. 
Applicants  seeking  to  bie  licensed  for 
stations  located  at  distances  less  than 
thq^  prescribed  in  the  Table  are 
required  to  secure  a  waiver  and  must 
submit  with  the  application,  in  addition 
to  the  above,  an  interference  analysis, 
based  upon  any  of  the  generally- 
accepted  terrain-based  propagation 
models,  that  shows  that  co-channel 
stations  would  receive  the  same  or 
greater  interference  protection  than 
provided  in  the  Table.  Requests  for 
separations  less  than  88  km  (55  mi) 
must  also  include  an  analysis  of 
interfarence  potential  from  mobile 
transmitters  to  existing  co-channel  base 
station  receivers.  Applicants  seeking  a 
waiver  must  submit  with  their 
application  a  certificate  of  service 
indicating  that  concurrent  with  the 
submission  of  the  application  to  the 
Commission  or  a  coordinator,  all  co- 
channel  licensees  within  the  applicable 
area  were  served  with  a  copy  of  the 
application  and  all  attachments  thereto. 
Licensees  thus  served  may  file  an 
opposition  to  the  application  within  30 
days  horn  the  date  the  application  is 
filed  with  the  Commission. 

(i)  The  directional  height  of  the 
antenna  above  average  terrain  (DHAAT) 
is  calculated  fivm  the  average  of  the 
antenna  heights  above  average  terrain 

Short-Spaonq  Separation  Table 


from  3  to  16  kuMfJoJjbDi)  from  the 
proposed  sittfVTong  a  radial  extending 
in  the  direction  of  the  existing  station 
and  the  radials  15  degrees  to  either  side 
of  that  radial. 

(ii)  Except  for  the  sites  listed  in 
paragraphs  (b)(1).  (b)(2).  and  (b)(3)  of 
this  section,  additional  co-channel 
distance  separation  must  be  aflorded  to 
an  existing  station  from  an  applicant 
wishing  to  locate  a  station  less  than  113 
km  (70  mi)  frt)m  a  co-channel  station, 
where  either  the  applicant's  or  the 
existing  station  is  located  at  sites  with 
DHAATs  of  458  m  (1500  ft)  and  above. 
The  se{>aration  between  short-spaced 
co-channel  stations  shall  be  determined 
as  follows: 

(A)  Calculate  the  DHAAT  in  each 
direction  between  every  existing  co- 
channel  station  with  113  km  (70  mi)  and 
the  proposed  station. 

(B)  In  the  Table,  locate  the 
approximate  ERP  and  DHAAT  values 
for  the  proposed  and  existing  stations.. 

(C)  When  DHAAT  values  are  greater 
than  458  m  (1500  ft),  use  the  required 
separation  for  305  m  (1000  ft)  and  add 
1.6  km  (1  mi)  for  every  30.5  km  (100  ft), 
or  increment  thereof,  of  DHAAT  above 
458  m  (1500  it)  to  the  distance  indicated 
in  the  Table.  If  both  the  proposed 
existing  stations  have  DHAATs  of  458  m 
(1500  ft)  or  more,  the  additional 
distance  is  separately  determined  for 
each  station  and  the  combined  distance 
is  added  to  the  distance  obtained  bom 
the  Table.  Protection  to  existing  stations 
will  be  afforded  only  up  to  113  km  (70 
mi). 


Proposed  station  ERP  (wattsyOHAAT(m)  s 


1000/305  _. 
1000/215  „ 
1000/150  ... 
1000/108  >- 

1000/75 

1000/54  

100007  

500/305 

500/215 
500/150  ^ 
500/108  .. 
500/75  ._. 
500»4  _ 
500O7  „. 
250/305  „ 
250/215  ... 
250/150  ... 
250/108  .- 
250/75  .™ 
250«4  ._„ 
250/37  __. 
125/305  .. 


Distance  between  stations  (km)  ^  > 


Existing  station  DHAAT  (meters)  > 


306 


113 
113 
113 
113 
113 
113 
109 
113 
113 
113 
112 
107 
103 
99 
113 
113 
109 
106 
99 
95 
91 
113 


215 


113 

113 

113 

113 

112 

109 

104 

113 

113 

112 

107 

102 

98 

94 

113 

113 

104 

100 

94 

90 

88 

111 


150 


113 

113 

113 

113 

108 

105 

100 

113 

113 

108 

103 

96 

94 

90 

113 

107 

100 

96 

90 

as 

88 
107 


108 


113 

113 

113 

110 

103 

100 

95 

113 

112 

103 

96 

93 

89 

88 

112 

102 

95 

91 

88 

88 

88 

102 


75 


113 

113 

112 

107 

100 

97 

92 

113 

109 

100 

95 

90 

88 

88 

109 

99 

92 


88 
88 


54 


113 

113 

108 

103 

96 

93 

88 

113 

105 

96 

91 

88 

88 

88 

105 

95 

88 

88 


88 
95 


37 


113 

110 

103 

98 

91 

68 

88 

110 

100 

91 


88 
88 
100 
90 
88 
88 
88 
88 
88 
90 
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Short-Spacing  Separation  Table— Continued 


Proposed  station  ERP  {watts)/DHAAT(in)  s 


12SC15 

125/150 
125/108 
125/75  .. 
125/54  .. 
125/37  .. 
62/305  .. 
62/215  .. 
62/150  .. 
62/108  .. 
62/75  .... 
62/54  .... 
62/37  .... 


Distance  t)etween  stationt  (kfn)i2 


Existing  station  DHAAT  (meters)  > 


305 


108 

103 

98 

93 

88 

88 

108 

103 

97 

92 

88 

88 

88 


215 


103 
98 
93 
88 
88 
88 

103 
98 
92 
88 
88 
88 


150 


99 
94 
80 
88 
88 
88 
99 
94 
88 
88 
88 
88 


108 


94 
89 
88 
88 
88 
88 
94 
89 
88 
88 
88 
88 
88 


75 


91 
88 
88 
88 
88 
88 
91 
88 


88 
88 
88 


54 


88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 


37 


88 
88 

88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 


'  Separations  lor  stations  on  Santiago  Peak.  Sierra  Peak,  Mount  Lukens,  and  Moont  Wilson  (CA)  and  tfie  k)Cations  in  ttie  State  of  Washinolon 
hsted  in  paragraph  (tj)(3)  of  ttiis  section  are  56  km  (35  nn)  greater  than  those  ksted  in  the  TaWe  above,  m  the  event  of  conflict  t)etween  ttw 
Table  and  the  table  of  additionai  California  high  elevation  sites  shown  m  paragraph  (b)(2)  of  this  section,  the  latler  w»  npty 

sDistances  shown  are  derived  from  the  R-6602  curves  and  are  based  upon  a  norvoveriap  of  the  22  dBu  (FS0.10)  interference  contour  of  Wm 
proposed  station  with  the  40  dBu  (F50.50)  contour  of  the  existing  station(s).  No  consideration  is  given  to  ttw  40  dBu  service  contour  of  »w 
proposed  station  and  the  22  dBu  contour  of  the  existing  8tatk50(s).  The  mmtmum  separation  of  stations  wl  be  88  km  (55  mi) 

3AI  existing  stations  are  assumed  to  operate  wiVn  1000  watts  ERP.  When  the  ERP  wxVor  DHAAT  of  a  propoeed  station  or  the  DHAAT  of  an 
existing  station  is  not  indicated  m  the  Jatte.  the  next  higher  value(s)  must  be  used. 


1 1(6)  A  station  located  closer  than  the 
distances  provided  in  this  section  to  a 
co-channel  station  that  was  authorized 
as  short-spaced  under  paragraph  (b)(4) 
of  this  section  shall  be  peimitted  to 
modify  its  facilities  as  long  as  the 
station  does  not  extend  its  22  dBu 
contour  beyond  its  maximum  22  dBu 
contour  (i.e.,  the  22  dBu  contour 
calculated  using  the  station's  maximum 
power  and  antenna  height  at  its  original 
location)  in  the  direction  of  the  short- 
sftaced  station. 

(7)  Offset  frequencies  in  the  811-821/ 
856-«66  MHz  band  for  use  only  within 
U.S./Mexico  border  area,  as  designated 
in  §  90.6ig(a).  shall  be  considered  co- 
channel  with  non-offset  frequencies  in 
this  band  as  designated  in  §  90.613.  New 
applications  for  frequencies  in  this  band 
for  stations  adjacent  to  the  U.S./Mexico 
border  area  must  comply  with  the  co- 
channel  separation  provisions  of  this 
section. 


Federal  Communications  Commission. 

William  F.Catoo. 

Acting  Secretary. 

IFR  Doc.  93-2S26t  Filed  10-14-93: 8:45  amj 

BIUMQ  COM  sni-eMi 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1039 

[Ex  Parte  No.  348  (Sub-No.  29)] 

Rail  General  Exemption  AuttK>r1ty— 
Petition  of  AAR  To  Exempt  Rail 
Transportation  of  Selected  Commodtty 
Groups^ 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  is  exempting 
from  regulation  the  rail  transportation  of 
17  commodities.  These  commodities  are 
added  to  the  list  of  exempt  commodities 
as  set  forth  below.  The  intended  effect 
is  to  increase  competition  with  other 
modes  of  transport  and  to  avoid  the 
costs  associated  with  tariff' and  contract 
rate  administration. 
EFFECTIVE  DATE:  October  29, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maynard  H.  Dixon.  Jr..  (202)  927-5293 
or  Joseph  H.  Dettmar,  (202)  927-5660. 
(TDD  for  hearing  impaired:  (202)  927- 
5721.) 

SUPPI.QiCNTARY  INFORMATION:  For 
further  information,  see  the 
Commission's  printed  decision.  To 
obtain  a  copy  of  the  full  decision,  write 
to,  call,  or  pick  up  in  person  from: 
Dynamic  Concepts.  Inc..  room  2229. 
Interstate  Comment  (Commission 


*  Originally  Mtitled  Rail  General  Exemption 
Authority    Pwttion  of  Association  of  American 
Railroad*  To  Exaoipt  Rail  Transportation  of  31 
Selected  Conmnodity  Group*. 


Building.  Washington.  DC  20423. 
Telephone:  (202)  289-4357/4359. 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  service  (202) 
927-5721.) 

On  February  11, 1993,  at  58  FR  8030. 
we  requested  comments  on  a  proposal 
by  the  Association  of  American 
Railroads  (AAR)  to  exempt  from 
regulation  the  railroad  transportation  of 
29  classes  of  commodities.  'The 
comments  have  been  received  and 
analyzed.  Here,  we  are  approving  AAR's 
proposal  in  part,  for  the  17  classes  of 
commodities  listed  below. 

14—1    Dimension  (tone,  quarry 

14-2    Crushed  or  t>rol(en  stone  or  riprap 

14-411    Sand 

14-412    Crave! 

20-131     Lard 

20-139    Meat  producU 

24-1    Primary  forest  or  wood  raw  materials 

24-4    Wooden  containers 

2&-613    Wallboard 

29-914    Coke  produced  from  coal 

29-915    Distillate  or  residual  fuel  oil  from 

coal 
32-952-15    Cinders,  clay,  shale,  slate 
33-11     Blast  furnace  products 
33-12    Prinaary  iron  or  steel 
33-2    Iron  or  steel  castings 
33-3    Nonfenous  metal  primary  smelter 

products 
3S-31    CoostTuction  machinery  or 

equipment 

We  reaffirm  our  initial  finding  that 
the  exemption  will  not  significantly 
aniect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

We  also  Feaffimi  our  initial  finding 
that  the  exemption  will  not  have  a 


STCC 
No. 


STCC 
tariff 


Commodity 


23 


24 

25 
26 


.do 

..do 

..do 
..do 
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substantial  economic  impact  on  a 
significant  number  of  small  entities. 
There  is  additional  support  for  this 
finding  in  our  limitation  of  the 
exemption  to  commodities  where 
shippers  raised  no  allegation  of 
potential  for  abuse  of  market  power. 

List  of  Subjects  in  49  CFR  Part  1039 

Agricultural  commodities,  Intermodal 
transportation.  Manufactured 
commodities.  Railroads. 

Decided:  Septemtwr  17. 1993. 

By  the  Conunission,  Chairman  McDonald, 
Vice  Chairman  Simmons.  Commissioners 
Phillips.  Philbin.  and  Walden.  Vice 
Chairman  Simmons  dissented  with  a  separate 
expression. 

Sidney  L.  Strickland.  Jr., 
Secretary. 

For  the  reasons  set  forth  in  the 
Preamble,  title  49,  chapter  X,  part  1039 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 


PART  1039— EXEMPTIONS 

1.  The  authority  citation  for  part  1039 
continues  to  read  as  follows: 

Antbority:  49  U.S.C  10321  and  10505;  and 
5  U.S.C  553. 

2.  In  §  1039.11,  the  chart  in  paragraph 
(a)  is  revised  to  read  as  follows: 

$  1039.1 1    Miscellaneous  commodities 
exemptions. 

(a)*  •  • 


STCC 
No. 


14  1   „ 

14  2  .. 
14411 
14  412 
20 


22 


STCC 
tanff 

6001-T. 
eff.  1- 
1-92. 

do  ... 

do  ... 

do ... 

do ... 


..do 


ComnfKxlity 


27 

28195 

22- 

23. 
28  195 

27- 

30. 

28  195 
68- 
69. 

29  914 

29  915 


Dimension  stone,  guar-       30  . 

fy- 

Crushed  or  broken  stone 
Of  riprap. 

Sand  (aggregate  or  bal-      31  . 
last). 

Gravel  (aggregate  or  32  . 

ballast). 

Food  or  kindred  prod- 
ucts except 

20  143  Grease  or  ined- 
it)le  taltow. 

20  32  Canned  special- 
ties. 

20  33  Canned  fruits, 
jams,  jellies,  pre- 
serves Of  vegetables. 

20  4  Grain  mill  products. 

20  6  Sugar,  beet  or 
cane. 

20  8  Beverages  or  fla- 
voring extracts. 

20  911  Cottonseed  oil, 
crude  or  refirted.  33  . 

20  914  Cottonseed  cake 
or  meal  or  by-prod-         34  . 
ucts. 

20  92  Soytiean  oil  or  t>y- 
products. 

20  93  Nut  or  vegetable 
oils  or  by-products. 

Textle  mtR  products.  35 


do. 
do. 

do. 

do. 

.do. 

do 

do 

do 
.do 


..do 
..do 


Apparel  or  otfier  finished 

textile  products  or  knit 

apparel. 
Lumber  or  wood  prod- 
ucts. 
Furniture  or  fixtures. 
Pulp,  paper  or  allied 

products  except 
26  1  Pulp  or  pulp  mill 

products. 
26  21 1  Newsprint. 
26  212  Ground  wood 

paper,  uncoated. 
26  213  Printing  paper. 

coated  or  [jrcoaXed, 

etc. 
26  214  Wrapping  paper. 

wrappers  or  coarse 

paper. 
26  218  Sanitary  tissue 

stock. 
26  471  Sanitary  tissues 

or  healtti  products. 
26  6  Building  paper  or 

building  board  except 
26  613Wallboard. 
Printed  matter. 
Iron  chloride,  liquid. 


Iron  sulphate. 


STCC 
No. 

STCC 
tariff 

ComnfKxMy 

35  1 1  Steam  engines. 

turtxnes.  turtxne  gen- 

erator sets,  or  parts. 

35  85  Retrigerators  or 

relrigeralion  machin- 

ery Of  complete  air- 

condrtioning  units. 

36 

do 

Electrical  mact>inery. 
equipment  or  supplies 
except 

36  12  Power,  distribution 
Of  specialty  transform- 
ers. 

36  21  Motors  or  genera- 
tors. 

37  11 

do 

Motor  vehicles 

37  14 

do 

Motor  vehicle  parts  or 
accessones. 

38 

do 

Instruments,  photo- 
graphic goods,  optical 
goods,  watches  or 
clocks. 

39 

do 

Miscellaneous  products 
of  manufacturing. 

41  118 

6001-U. 
eff.  1- 
1-93. 

Used  vehicles. 

..do 


Ferrous  sulpt>ate. 


Coke  produced  from 
coal. 

Distillate  or  residual  fuel 
oil  from  coal  refining. 

Rubber  or  misce!!aneous 
plastics  products  ex- 
cept 

30  111  Rubber  pneu- 
matic tires  or  parts. 

Leatfwr  or  leatt^r  prod- 
ucts. 

Clay,  concrete,  glass  or 
stone  products  except 

32  411  Hydraulic  ce- 
nvent,  natural,  porttand 
or  masonry. 

32  741  Lime  or  lime 
plaster. 

32  95  Nonmetallic 
ea.'tfis  or  minerals, 
grourx)  or  treated  in 
any  otfier  manner  ex- 
cept 

32  952  15  Cinders,  clay, 
shale  expanded 
shale),  slate  or  vol- 
canic (not  pumice 
stone),  Of  haydrrte. 

Primary  metal  products, 
including  galvanized. 

Fabricated  metal  prod- 
ucts except 

34  6  Metal  stampings. 

34  919  40  Radioactive 
material  shippirig  corv 
tainers,  etc. 

Macfvnery  except 


|FR  Doc.  93-25341  Filed  10-14-93;  8:45  ami 

BILUNO  CODE  703S-01-P 


DEPARTMErrr  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 

[Docket  No.  92047-2519] 

Atlantic  Tuna  Fisheries;  Bluefin  Tuna 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Announcement  of  quota 

transfers  from  the  Incidental  category 

and  the  Reserve  to  the  General  category. 

SUMMARY:  NMFS  announces  that  it  is 
taking  action  to  transfer  5  mt  from  the 
Incidental  (other)  subcategory,  and  3  mt 
from  the  Reserve,  to  the  General 
category.  It  has  been  determined  that  the 
Fisheries  landing  bluefin  under  the 
Incidental  (other)  subcategory  will  not 
achieve  the  full  1993  quota  allocation. 
This  action  is  being  taken  to  extend  the 
season  for  the  General  category,  which 
will  assure  additional  collection  of 
biological  assessment  and  monitoring 
data,  provide  additional  fishing 
opportunities  and  increase  the 
economic  benefits  from  this  fishery.  In 
addition,  this  action  will  prevent 
overharvest  of  the  quota  established  for 
this  fishery  while  providing  for  fishing 
in  an  area  which  has  not  yet  had  an 
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ample  opportunity  to  harvest  a  fair 
share  of  the  quota. 
EFFECTIVE  OATCS:  October  8, 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Aaron  E,  King.  301-713-2347. 
SUPPLEMENTARY  INFORMATION: 
Regulations  promulgated  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C  971  et  seq.) 
regulating  the  harvest  of  Atlantic  bluefin 
tuna  by  persons  and  vessels  subject  to 
U.S.  jurisdiction  are  found  at  50  CFR 
part  285.  Section  285.22  subdivides  the 
International  Commission  for  the 
Conservation  of  Atlantic  tunas  (lOCAT) 
recommended  U.S.  quota  among  the 
various  domestic  fishing  categories. 

Under  the  implementing  regulations 
at  50  CFR  285.22(i),  the  Assistant 
Administrator  for  Fisheries.  NOAA 
(AA),  has  the  authority  to  make 
adjustments  to  quotas  involving 
transfers  between  vessel  categories  or.  as 
appropriate,  subcategories  if.  diiring  a 
single  year  quota  period  of  the  second 
year  of  a  biannual  quota  p>eriod  as 
defined  by  ICCAT.  the  AA  determines. 
based  on  landing  statistics,  present  year 
catch  rates,  effort,  and  other  available 
information,  that  any  category,  or  as 
appropriate,  subcategory,  is  not  likely  to 
take  its  entire  quota  as  previously 
allocated  for  that  year.  Given  that 
determination,  the  AA  may  transfer  in 
season  any  portion  of  the  quota  of  any 
fishing  category  to  any  other  portion  of 
the  quota  of  any  fishing  category  to  any 
other  fishing  category  or  to  the  reserve 
after  considering  the  following  five 
factors: 

(1 )  The  usefulness  of  in  formation 
obtained  from  catches  of  the  particular 
category  of  the  fishery  for  biological 
sampling  and  monitoring  the  status  of 
the  stock: 

(2)  The  catches  of  the  particular  gear 
segment  to  date  and  the  likelihood  of 
closure  of  that  segment  of  the  fishery  if 
no  allocation  is  made; 

(3)  The  projected  ability  of  the 
particular  gear  segment  to  harvest  the 
additional  amount  of  Atlantic  bluefin 
tuna  before  the  anticipated  end  of  the 
fishing  season; 

(4)  The  estimated  amounts  by  vdiich 
quotas  established  for  other  gear 
segments  of  the  fishery  might  be         .^ 
exceeded. 

Under  the  implementing  regulations 
at  50  CFR  285.22(f).  the  Assistant 
Administrator  for  Fisheries.  NOAA.  has 
the  authority  to  allocate  any  portion  of 
the  reserve  amount  to  any  fishing 
category  after  considering  the  following 
factors:  (1)  The  usefulness  of 
information  obtained  from  catches  of 
the  particular  category  of  the  fishery  for 


biological  sampling  and  monitoring  the 
status  of  the  stock;  (2)  the  catches  of  the 
particular  gear  segment  to  date  and  the 
likelihood  of  closure  of  that  segment  of 
the  fishery  if  no  allocation  is  made;  (3) 
the  projected  ability  of  the  particular 
gear  segment  to  harvest  the  additional 
amount  of  Atlantic  bluefin  tuna  before 
the  anticipated  end  of  the  fishing 
season;  and  (4)  the  estimated  amoiuts 
by  which  quotas  established  for  other 
gear  segments  of  the  fishery  might  be 
exceeded. 

Allocating  3  mt  from  the  reserve  to 
the  General  category  responds  to  the 
criteria  listed  above  as  follows: 

(1)  General  category  landings  are  a 
major  contributor  to  the  collection  of 
biological  data  on  this  fishery; 

(2)  1993  General  category  catches 
have  been  high  relative  to  recent  years 
at  this  date  in  the  season,  and  it  would 
be  necessary  to  close  this  category  of  the 
fishery  widiin  the  next  few  days  imless 
additional  quota  allocation  is  made; 

(3)  The  New  York  Bight  area  normally 
has  a  late  season  fishery  (October),  and 
has  averaged  18  mt  over  the  past  3 
years,  but  has  taken  less  than  2  mt  so 
far  this  year,  and 

(4)  New  quota  monitoring  techniques 
(e.g..  daily  faxing  of  dealer  reports)  will 
improve  NMFS'  ability  to  keep  all 
categories  within  assiened  quotas. 

The  two  most  useful  fishing  categories 
for  purposes  of  biological  assessment 
and  monitoring  of  the  stock  are  the 
Angling  category  for  fish  less  than  70 
inches  Total  Fork  Length  (TFL).  and  the 
General  category  for  fish  70  inches  and 
greater  TFL.  These  are  the  only 
categories  that  provide  Catch  Per  Unit 
Effort  (CPUE)  data  for  stock  assessment 
purposes.  Therefore,  these  categories 
have  priority  for  any  inseason  transfers 
that  become  available. 

In  the  case  of  the  General  category, 
under  §  285.22(a)  the  AA  may  set  aside 
an  allocation  for  an  identified  area,  not 
to  exceed  the  greater  of  20  mt  or  the 
maximum  reported  landings  from  the 
identified  area  in  any  of  the  preceding 
3  years.  This  set  aside  is  made  when  the 
AA  has  determined,  based  on  landings 
reports,  that  fishermen  in  an  identified 
area  will  be  precluded  from  harvesting 
their  share  of  the  quota  due  to  variations 
in  seasonable  distribution,  abundance, 
or  migration  patterns  and  the  catch  rate. 
This  action  was  taken  effective 
September  24. 1993  (58  FR  50523),  for 
the  New  York  Bight  area  for  a  total  of 
20  mt. 

In  1990,  the  catch  in  the  New  Yorit; 
Bight  area  for  fish  greater  than  70  inches 
was  30.7  mt.  while  in  1991  and  1992, 
the  catches  were  9  mt  and  13.8  mt. 
respectively.  Therefore,  over  the  past 


three  years,  the  average  catdi  in  the 
New  York  Bight  area  was  17.8  mt. 
Therefore,  fishermen  in  the  New  York 
Bight  will  be  precluded  from  harvesting 
their  average  catch  unless  a  set  aside  is 
established  expressly  for  this  area. 

Based  on  landings  reports,  the  AA 
had  determined  that  the  adjusted  quota 
of  Atlantic  bluefin  tiuia  allocated  for  the 
General  category,  minus  a  20-mt  set 
aside  amount,  would  be  attained  by 
September  23, 1993.  and  therefore 
closed  the  area  north  of  Long  Island. 
New  York  (58  FR  50523).  The  intent  of 
this  action  was  to  prevent  overharvest  of 
the  quota  established  for  this  fishery 
while  providing  a  fishing  opportunity  in 
areas  that  had  not  yet  had  an  ample 
opportunity  to  harvest  a  fair  share  of  the 
quota.  Subsequent  to  the  closure  of 
areas  north  of  Long  Island,  more 
complete  accounting  of  dealer  reports 
indicated  that  the  General  categc-y  had 
already  taken  approximately  601  mt  of 
the  603  mt  quota.  Therefore,  mthout  an 
inseason  transfer  it  will  be  necessary  to 
close  the  General  category  in  the  New 
York  Bight  in  the  near  futiu%,  despite 
the  intent  to  provide  up  to  20  mt  for  this 
area. 

Since  1993  is  the  second  year  of  the 
biennial  quota,  and  one  of  the  stated 
bluefin  ttma  management  objectives  is 
to  maximize  use  of  the  available  ICCAT 
quota.  NMFS  believes  it  is  necessary  to 
transfer  these  portions  of  the  Reserve 
allocation  and  Incidental  (other) 
subcategory  quota  to  achieve  this 
objective.  The  intent  of  this  action  is  to 
prevent  overharvest  of  the  western 
Atlantic  bluefin  tuna  catch  quota 
established  for  this  fishery  for  the  1992- 
93  biennial  period,  while  providing 
continued  collection  of  biological  data, 
helping  continue  traditional  late 
simimer  and  early  fall  fisheries, 
maximizing  the  use  of  the  available 
resource,  and  distributing  the  fishing 
opport\inity  and  beneficial  economic 
impacts  among  businesses  and  users  for 
a  longer  [>eriod  of  time. 

Classification 

This  action  is  required  by  50  CFR 
285.22(h)  and  complies  with  E.O. 
12291. 
List  of  Sabiects  in  50  CFR  Part  285 

Fisheries.  Penalties,  Reporting  and 
recordkeeping  requirements.  Treaties. 

Dated:  October  8, 1993. 
JoeP.  dem. 

Acting  Director  of  Office  of  Fisheries. 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
(FR  Doc  93-25300  Filed  10-8-93;  5:12  pml 
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This  sectkxi  of  ttie  FEDERAL  REGISTER 
contains  notices  to  ttie  put)lic  of  the  proposed 
issuance  of  rules  arxj  regulations.  The 
purpose  of  ttwse  rx}tices  is  to  give  interested 
persons  an  opporturvty  to  participate  in  ttie 
rule  making  prior  to  the  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  1007. 1093. 1094. 1096. 
1099,  and  1108 

[Docket  Nos.  AO-366-A36,  et  al.;  DA-93- 
211 

Milk  In  the  Georgia  and  Certain  Other 
Marketing  Areas;  Supplemental  Notice 
of  Hearing  on  Proposed  Amendments 
To  Tentative  Marketing  Agreements 
and  Orders 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Supplemental  notice  of  public 

hearing  on  proposed  rulemaking. 


7  CFR 
Part 

Marketing  area 

Docket  No. 

1007 

1093 

1094 

1096 

1108 

1099 

Georgia 

Alabama-West 

FlorkJa. 
New  Orleans-Mis- 

sissippt. 
Greater  Louisiana 
Central  Arlonsas 
Paducah,  Kerv 

tucky. 

AO-366-A36 
AO-386-A14 

AO-103-A56 

AO-257-A43 
AO-243-A46 
A<>-183-A45 

SUMMARY:  On  September  10. 1993,  a 
notice  of  hearing  was  published  in  the 
Federal  Register  (58  PR  47653), 
advising  the  public  of  a  hearing  to  be 
held  in  Atlanta,  Georgia,  on  November 
1. 1993,  to  consider  proposals  that 
included  merging  several  federal  milk 
orders  in  the  southern  United  States. 
Since  that  time,  another  proposal  has 
been  received  to  combine  the  Central 
Arkansas  and  Paducah,  Kentucky, 
federal  milk  orders  with  territory  of  the 
recently  terminated  Memphis, 
Tennessee,  milk  order  and  with 
unregulated  counties  in  Tennessee. 
Arkansas,  and  Texas  to  form  a  new  milk 
order  for  the  "Mid-South  marketing 
area."  In  view  of  the  relationship  of  this 
proposal  to  the  other  proposals  that 
have  already  been  noticed  for 
consideration,  the  bearing  notice  is 
being  modified  to  consider  this 
additional  proposal. 


DATES:  The  hearing  will  convene  at  1 
p.m..  November  1, 1993. 
ADDRESSES:  The  hearing  will  be  held  at 
the  Holiday  Inn — Perimeter  Dunwoody. 
4386  Chamblee-Dunwoody  Road. 
Atlanta,  Georgia  30341.  (Telephone: 
404/457-6363).  ^ 

FOR  FUfTTHEn  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist. 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch,  Room  2968.  South 
Building.  P.O.  Box  96456.  Washington. 
DC  2009&-6456.  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding:  Notice  of 
Hearing:  Issued  September  3. 1993; 
published  September  10. 1993  (58  PR 
47653). 

Notice  is  hereby  given  that  the  public 
hearing  to  be  held  at  Atlanta,  CA,  on 
November  1, 1993,  with  respect  to 
proposed  amendments  to  the  tentative 
marketing  agreements  and  to  the  orders 
regulating  the  handling  of  milk  in  the 
Georgia:  Alabama-West  Florida;  New 
Orleans-Mississippi;  Greater  Louisiana; 
and  Central  Arkansas  marketing  areas 
(58  PR  47653).  will  be  expanded  to 
consider  a  proposal  to  combine  the 
Central  Arkansas  and  Paducah. 
Kentucky,  federal  milk  orders,  together 
with  the  territory  of  the  recently- 
terminated  Memphis.  Tennessee,  milk 
order  and  several  imregulated  counties 
in  Arkansas,  Tennessee  and  Texas.  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
title  5  of  the  United  States  Code  and. 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C  601-674)  ("the  Act"),  and  the 
applicable  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR  part  900). 

The  purpose  of  the  hearing  is  to 
receive  evidence  with  respect  to  the 
economic  and  marketing  conditions 
which  relate  to  the  proposed 
amendments,  as  previously  set  forth  in 
58  PR  47653  and  as  hereinafter  set  forth, 
and  any  appropriate  modifications 
thereof,  to  the  tentative  marketing 
agreements  and  to  the  orders. 

Actions  under  the  Federal  milk  order 
program  are  subject  to  the  Regulatory 
Flexibihty  Act  (Pub.  L.  96-354).  This 
Act  seeks  to  ensure  that,  within  the 
statutory  authority  of  a  program,  the 


regulatory  and  information 
requirements  are  tailored  to  the  size  and 
nature  of  small  businesses.  For  the 
purpose  of  the  Act,  a  dairy  farm  is  a 
"small  business"  if  it  has  an  annual 
gross  revenue  of  less  than  $500,000.  and 
a  dairy  products  manufacturer  is  a 
"small  business"  if  it  has  fewer  than  500 
employees.  Most  parties  subject  to  a 
milk  order  are  considered  as  a  small 
business.  Accordingly,  interested  parties 
are  invited  to  present  evidence  on  the 
probable  regulatory  and  informational 
impact  of  the  hearing  proposals  on 
small  businesses.  Also,  parties  may 
suggest  modifications  of  these  proposals 
for  the  purpose  of  tailoring  their 
applicability  to  small  businesses. 

The  amendments  to  the  rules 
proposed  herein  have  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  They  are  not  intended  to 
have  retroactive  effect.  If  adopted,  the 
proposed  amendments  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
these  rules. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  the 
law  and  requesting  a  modification  of  an 
order  or  to  be  exempted  from  the  order. 
A  handler  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  a 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
the  entry  of  the  ruHng. 

Interested  parties  who  wish  to 
introduce  exhibits  should  provide  the 
Presiding  Officer  at  the  hearing  with  6 
copies  of  such  exhibits  for  the  Official 
Record.  Also,  it  would  be  helpful  if 
additional  copies  are  available  for  the 
t)^  of  other  participants  at  the  hearing. 

Several  of  the  proposals  to  be 
considered  would  combine  the  several 
existing  marketing  areas  under  one  or 
more  orders,  and/or  expand  an  existing 
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or  proposed  order.  These  proposals  raise 
the  issue  of  whether  the  provisions  set 
forth  in  those  proposals  would  tend  to 
effectuate  the  declared  policy  of  the  Act 
if  they  are  applied  to  the  proposed 
merged  and/or  expanded  marketing 
areas,  and,  if  not,  what  modiHcations  of 
the  provisions  would  be  appropriate. 

The  issues  raised  by  these  proposals 
include  whether  the  declared  policy  of 
the  Act  would  tend  to  be  effectuated  by: 

(a)  Merger  of  one  or  more  of  the 
marketing  areas,  or  any  combination  of 
marketing  areas  and/or  expansion  of 
marketing  areas,  for  separate  or 
combined  orders  which  include  part  or 
all  of  the  areas  presently  defined  in  the 
respective  orders  and/or  noticed  for 
hearing:  and 

(b)  Adoption  of  any  of  the  proposed 
provisions,  or  appropriate  modifications 
thereof,  for  any  separate  order  or  any 
combination  of  such  orders  including  a 
review  of  the  appropriate  pricing  and 
pooling  provisions  of  the  orders 
whether  separate  or  in  any  combination. 

The  proposed  merger  of  orders  also 
raises  the  issue  of  the  appropriate 
disposition  of  the  producer-settlement 
funds,  marketing  service  funds,  and  any 
administrative  hinds  accumulated 
under  the  existing  individual  orders. 

List  of  Sobiects  in  7  CFR  Parts  1007, 
1093. 1094. 1096. 1099  and  1108 

Milk  marketing  orders. 

The  authority  citation  for  7  CFR  parts 
1007, 1093,  1094,  1096,  1099.  and  1108 
continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended:  7  U.S.C  601-674. 

The  proposed  amendments,  as 
previously  set  forth  in  58  FR  47653  and 
as  set  forth  below,  have  not  received  the 
approval  of  the  Secretary  of  Agriculture. 

Proposed  by  Associated  Milk 
Producers.  Incorporated:  Proposal  No. 
13. 

Merge  the  marketing  areas  of  the 
Central  Arkansas  (Part  1108),  Paducah. 
Kentucky  (Part  1099)  and  recently- 
terminated  Memphis.  Termessee,  milk 
orders  with  unregulated  counties  in 
Arkansas,  Texas,  and  Tennessee  to  form 
a  "Mid-South  marketing  area"  (Part 
1108.2)  with  terms  and  conditions 
patterned  after  the  Central  Arkansas 
order,  with  the  exception  of  the 
provisions  specified  below: 

§1108J2    Mid-South  marketing  area. 
The  Mid-South  marketing  area. 
hereinafter  called  the  marketing  area. 
means  all  the  territory  included  within 
the  bounds  of  the  following  counties, 
including  all  piers,  docks,  and  wharves 
connected  therewith  and  all  craft 


moored  thereat,  and  alTterritory 
occupied  by  government  (Municipal, 
State,  and/or  Federal)  reservations, 
installations,  institutions,  or  other 
similar  establishments  if  any  part 
thereof  is  within  any  of  the  listed 
counties: 

Zone  1 

Kentucky  Counties 

Ballard.  Caldwell.  Calloway.  Carlisle. 
Christian.  Fulton.  Graves,  Hickman, 
Livingston,  Lyon,  Marshall.  McCracken, 
Todd,  and  Trigg. 

Missouri  Counties 

Dunklin,  Mississippi.  New  Madrid. 
Pemiscot,  and  Scott. 

Zone  2 

Arkansas  Counties 

Baxter.  Clay.  Cleburne.  Fulton. 
Greene,  Independence,  Izard,  Jackson. 
Johnston,  Lawrence.  Newton,  Randolph. 
Searcy,  Sharp,  Stone,  and  Van  Buren. 

Zones 

Arkansas  Counties 

Clark.  Conway.  Craighead,  Crittenden, 
Cross.  Faulkner.  Garland.  Grant,  Hot 
Spring.  Jefferson,  Lee.  Lonoke, 
Mississippi,  Monroe,  Perry.  PhilHps. 
Poinsett.  Pope,  Prairie,  Pulaski,  Saline. 
St.  Francis.  White.  Woodruff,  and  Yell. 

Mississippi  Counties 

De  Soto,  Lafayette.  Marshall.  Panola. 
Tate,  and  Tunica. 

Tennessee  Counties 

ptxJtett,  Dyer,  Fayette,  Gibson, 
Hardeman.  Ha>'wood,  Lake,  Lauderdale. 
Madison,  Obion,  Shelby,  Tipton,  and 
Weakley. 

Zone  4 

Arkansas  Counties 

Arkansas,  Ashley.  Bradley.  Calhoun, 
Chicot.  Cleveland.  Columbia.  Dallas. 
Desha,  Drew.  Hempstead.  Howard, 
Lafayette,  Lincoln,  Little  River.  Miller, 
Montgomery.  Nevada.  Ouachita.  Pike, 
Polk,  Sevier,  tmd  Union.  # 

Texas  Counties 

Bowie  and  Cass. 

Proposal  No.  14 

Amend  §  1108.7(c)(2)(i)  to  read  as 
follows: 

§1106.7   Pod  plant 


(c)«  •  • 

(2)  •  •  • 

(i)  A  distributing  plant  qualified 
pursuant  to  paragraph  (a)(1)  of  this 
section  whidi  also  meets  the  pooling 


requirements  of  another  Federal  order 
and  from  which  there  is  a  greater 
quantity  of  route  disposition,  except 
filled  milk,  during  the  month  in  such 
other  Federal  order  marketing  area  than 
in  this  marketing  area,  except  that  if 
such  plant  was  subject  to  all  the 
provisions  of  this  piart  in  the 
immediately  preceding  month,  it  shall 
continue  to  be  subject  to  all  the 
provisions  of  this  part  until  the  third 
consecutive  month  in  which  a  greater 
proportion  of  its  route  disposition, 
except  filled  milk,  is  made  in  such  other 
marketing  area,  unless,  notwithstanding 
the  provisions  of  this  paragraph,  it  is 
regulated  under  such  other  order.  On 
the  basis  of  a  written  application  made 
by  the  plant  operator  at  least  15  days 
prior  to  the  date  for  which  a 
determination  of  the  Secretary  is  to  be 
effective,  the  Secretary  may  determine 
that  the  route  disposition  in  the 
respective  maiketing  areas  to  be  used  for 
purposes  of  this  paragraph  shall  exclude 
(for  a  specified  period  of  time)  route 
disposition  made  under  limited  term 
contracts  to  governmental  bases  and 
institutions:  cmd 


Proposal  No.  15 

Amend  $  1106.52(a)  to  read  as 
follows: 

f  1106.52    Plant  location  adjustments  for 
handlers. 

(a)  For  milk  received  at  a  plant  from 
producers  or  a  handler  described  in 
§  1108.9(c)  and  which  is  classified  as 
Class  I  milk  without  movement  in  bulk 
form  to  another  pool  plant  at  which  a 
higher  Class  I  price  applies,  the  price 
specified  in  §  1108.50(a)  shall  be 
adjusted  by  the  amount  stated  in 
paragraphs  (a)  (1)  through  (3)  of  this 
section  for  the  location  of  such  plant: 

(1)  For  a  plant  located  within  one  of 
the  zones  set  forth  in  §  1108.2,  the 
adjustment  (cents  per  hundredwei^) 
shall  be  as  follows: 

Zone  1  Minus  38. 

"ZixtM  2  _ Minus  32. 

Zone  3 No  adjustmenl. 

Zone  4 Plus  31. 

(2)  For  a  plant  located  within  .the 
marketing  area  of  another  order  issued 
pursuant  to  the  Act.  the  location 
adjustment  shall  be  computed  in  the 
following  manner  subtract  the  Class : 
price  applicable  in  Zone  3  of  this  order 
from  the  Class  I  price  applicable  at  such 
plant  had  the  plant  been  regulated 
under  such  other  order. 

(3)  For  a  plant  located  outside  the 
designated  pricing  areas  specified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section,  the  adjustment  shall  be  minus 
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2.5  cents  per  hundredweight  for  each  10 
miles  or  fraction  thereof  (rounded  to  the 
nearest  cent)  that  such  plant  is  located 
from  the  nearer  of  the  County 
Courthouse  in  Forrest  Gty,  Arkansas,  or 
the  State  Capitol  in  Little  Rock. 
Arkansas,  based  on  the  shortest  hard- 
surfaced  highway  distance  as 
determined  by  the  market  administrator. 

Copies  of  this  notice  of  hearing  may 
be  obtained  from  the  Hearing  Clerk. 
Room  1083.  South  Building.  United 
States  Department  of  Agriculture, 
Washington.  DC  20250  or  from  the 
following  market  administrators:  Paul 
W.  Habion.  USDA-AMS-Dairy  Division, 
P.O.  Box  1208,  Norcross.  GA  30091- 
1208;  Richard  E.  Arnold.  USDA-AMS- 
Dairy  Division.  P.O.  Box  701440,  Tulsa, 
OK  74170-1440:  or  Donald  R. 
Nicholson,  USDA-AMS-Dairy  Division, 
P.O.  Box  1485.  Maryland  Heights,  MO 
63043-0485. 

Copies  of  the  transcript  of  testimony 
taken  at  the  hearing  will  not  be  available 
for  distribution  through  the  Hearing 
Clerk's  Office.  If  you  wish  to  purchase 
a  copy,  arrangements  may  be  made  with 
the  reporter  at  the  hearing. 

From  the  time  that  a  hearing  notice  is 
issued  and  until  the  issuance  of  a  final 
decision  in  a  proceeding.  Department 
employees  involved  in  the  decisional 
process  are  prohibited  from  discussing 
the  merits  of  the  hearing  issues  on  an  ex 
parte  basis  writh  any  person  having  an 
interest  in  the  proceeding.  For  this 
particular  prooseding,  the  prohibition 
applies  to  employees  in  the  following     * 
organizational  units: 
Office  of  the  Secretary  of  Agriculture 
Office  of  the  Administrator,  Agricultural 

Marketing  Service 
Office  of  the  General  Counsel 
Dairy  Division,  Agricultural  Marketing 

Service  (Washington  office) 
Offices  of  the  Market  Administrators  for 

each  of  the  markets  included  in  this 

notice. 

Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

Dated:  October  13. 1993. 
Kenneth  C  Clayton, 
Acting  Administrator. 

|FR  Doc  99-25448  Filed  10-14-93: 8:43  am] 
mujHO  cooe  mi»-02-p 


7  CFR  Part  1106 
PA-43-28] 

Milk  in  the  Southwest  Plains  Marketing 
Area;  Notice  of  Proposed  Suspension 
of  Certain  ProvishMis  of  the  Order 

AGENCY:  Aghciiltural  Marketing  Service, 
USDA. 


ACTION:  Proposed  suspension  of  rule. 

SUMMARY:  This  notice  invites  written 
comments  on  a  proposal  to  suspend  for 
the  months  of  GNctober  1993  through 
January  1994  the  supply  plant  shipping 
requirements  of  the  Southwest  Plains 
Federal  milk  marketing  order.  The 
suspension  would  remove  the 
requirement  that  supply  plants  ship  50 
percent  of  their  dairy  farmer  receipts  to 
pool  distributing  plants  during  each  of 
the  months  of  October  through  January. 
The  susp)ension  was  requested  by  ICraft 
General  Foods,  which  contends  that 
shipments  from  supply  plants  will  not 
be  required  to  meet  the  market's  fluid 
requirements  because  there  are  plentiful 
supplies  of  milk  available  directly  from 
producers'  farms  to  meet  the  needs  of 
the  market's  pool  distributing  plants. 
DATES:  Comments  are  due  no  later  than 
October  22. 1993. 

ADDRESSES:  Comments  (two  copies) 
should  be  filed  with  the  USDA/AMS/ 
Dairy  Division.  Order  Formulation 
Branch,  room  2968.  South  Building, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456. 

FOR  RJRTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  room  2968,  South 
Building,  P.O.  Box  96456.  Washington. 
DC  20090-6456,  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b).  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  proposed  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  action  would  lessen  the 
regulatory  burden  on  small  entities  by 
removing  the  requirement  the  supply 
plant  operators  ship  milk  to  distributing 
plants  when  the  milk  is  not  needed  at 
such  plants. 

This  proposed  rule  has  been  reviewed 
^  the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major"  rule. 

This  proposed  suspension  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect.  If 
adapted,  this  proposed  action  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
the  rule. 

The  Agricultural  Marketing 
Agreement  Act,  as  amended  (7  U.S.C. 


601-674)  ("the  Act  "),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act.  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  pf  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  requesting  a 
modification  of  the  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Act,  the 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Southwest  Plains  marketing 
area  is  being  considered  for  the  months 
of  October  1993  through  January  1994: 

1.  In  §  1106.6,  the  words  "during  the 
month". 

2.  In  §  1106.7(b)(1),  beginning  with 
the  words  "of  February  through  August 
and  continuing  to  the  end  of  that 
paragraph. 

All  persons  who  want  to  send  written 
data,  views  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  them  to  the  USDA/AMS/Dairy 
Division.  Order  Formulation  Branch. 
Room  2968,  South  Building.  P.O.  Box 
96456,  Washington,  DC  20090-6456.  by 
the  7th  day  after  publication  of  this 
notice  in  the  Federal  Register. 

The  comment  period  is  limited  to 
seven  days  to  permit  October  to  be 
included  in  the  suspension  period.  Kraft 
General  Foods  had  proposed  that  the 
suspension  apply  to  the  months  of 
September  1993  through  January  1994, 
but  was  informed  that  it  was  too  late  to 
include  September  in  the  suspension 
period.  With  an  abbreviated  comment 
period,  however,  it  would  be  possible  to 
include  October  in  the  suspension 
period. 

The  comments  that  are  sent  will  be 
made  available  for  public  inspection  in 
the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  suspension  would 
allow  a  supply  plant  that  has  been 
associated  %vith  the  Southwest  Plains 
order  during  the  months  of  September 
1992  through  January  1993  to  qualify  as 
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a  pool  plant  without  shipping  any  milk 
to  a  pool  distributing  plant  during  the 
months  of  October  1993  through  January 
1994.  Without  the  suspension,  a  supply 
plant  would  be  required  to  ship  50 
percent  of  its  producer  receipts  to  pool 
distributing  plants  to  qualify  as  a  pool 
plant  during  the  months  of  October 
through  January. 

In  its  letter  requesting  the  suspension. 
Kraft  General  Foods  stated  that  there 
were  abundant  supplies  of  milk 
available  to  distributing  plants  on  a 
direct-ship  basis  and  that  supplemental 
shipments  of  milk  from  more  distant 
supply  plants,  such  as  its  Bentonville. 
Arkansas,  plant,  were  unnecessary  to 
meeit  the  fluid  needs  of  the  market. 

List  of  Subfects  in  7  CFR  Part  1106 

Milk  marketing  orders. 
The  authority  citation  for  7  CFR  Part 
1106  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended:  7  U.S.Q  601-674 

Dated:  October  7, 1993. 
Kenacth  C  Oayton. 
Acting  Administrator. 

(PR  Doc  93-25294  Filed  10-14-93;  6:45  am) 
BaxwQ  COM  S41»-0>-^ 


7  CFR  Parts  1 124  and  1 135 

I 
t'DML  at  No*.  AO-3«8-A21,  AO-380-A11; 
DA-02-07] 

Milk  in  the  Pacific  Northwest  and 
Southwrastem  Idaho-Eastern  Oregon 
Mafketing  Area;  Recommended 
Decision  and  Opportunity  To  File 
Written  Excepttons  on  Proposed 
Amendments  To  Tentative  Marketing 
Agreements  and  To  Orders 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  decision  recommends 
the  adoption  of  a  proposal  for  pricing 
milk  on  the  basis  of  nonfat  solids  and 
protein,  in  addition  to  butterfat,  for  the 
Pacific  Northwest  and  Southwestern 
Idaho-Eastern  Oregon  marketing  orders, 
respectively.  In  addition,  it  recommends 
reducing  the  supply  plant  shipping 
percentage  for  the  Pacific  Northwest 
order  and  modifying  the  producer- 
handler  regulation  to  permit  a  State 
institution  with  outside  distribution  to 
purchase  an  average  of  1,000  pounds  of 
milk  per  day  from  pool  plants.  The 
decision  recommends  the  denial  of  a 
proposal  to  change  location  adjustments 
in  Yakima  County,  Washington. 
DATES:  Conunents  are  due  on  or  before 
November  1,1993. 


ADDRESSES:  Comments  (four  copies) 
should  be  filed  with  the  Hearing  Clerk, 
room  1083,  South  Building,  United 
States  Department  of  Agriculture. 
Washington.  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  MemoU.  Marketing  Specialist. 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  room  2968,  South 
Building.  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  690-1932. 

SUPPI.EMENTARY  INFORMATK)N:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
title  5  of  the  United  States  Code  and. 
therefore,  is  excluded  frx>m  the 
requirements  of  Executive  Order  12291 

This  action  has  been  reviewed  under 
Executive  Order  12278,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  action  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C  601-674)  ("the  Act"),  provides 
that  administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  8(15)(A)  of  the  Act, 
any  iiandler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obUgation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
the  law  and  requesting  a  modification  of 
an  order  or  to  be  exempted  from  the 
order.  A  handler  is  afforded  the 
opportimity  for  a  hearing  on  the 
petition.  Alter  a  hearing,  the  Secretary 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  its 
principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  entry  of  the 
ruling. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Mariceting  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entitles. 
The  amendments  would  promote 
orderly  maii^eting  of  milk  by  producers 
and  regulated  handlers. 

Prior  document  in  this  proceeding: 

Notice  of  Hearing:  Issued  July  31, 
1992:  pubUshed  August  6. 1992  (57  FR 
34694). 


PreUminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
recommended  decision  with  respect  to 
proposed  amendments  to  the  tentative 
marketing  agreements  and  the  orders 
regulating  the  handling  of  milk  in  the 
Pacific  Northwest  (Order  1124)  and 
Southwestern  Idaho-Eastern  Oregon 
(Order  1135)  marketing  areas.  This 
notice  is  issued  pursuant  to  the 
provisions  of  the  Act  and  the  appUcable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
part  900). 

Interested  parties  may  file  written 
exceptions  to  this  decision  with  the 
Hearing  Clerk,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250.  by 
the  15th  day  after  publication  of  this 
decision  in  the  Federal  Register.  Four 
copies  of  the  exceptions  should  be  filed. 
All  written  submissions  made  pursuant 
to  this  notice  will  be  made  available  for 
public  inspection  at  the  office  of  the 
Hearing  Clerk  during  regular  business 
hours  (7  CFR  1.27(b)). 

The  proposed  amendments  set  forth 
below  are  based  on  the  record  of  a 
public  hearing  held  at  Portland.  Oregon, 
on  September  9  and  10, 1992,  pursuant 
to  a  notice  of  hearing  issued  July  31. 
1992  and  published  August  6. 1992  (57 
FR  34694). 

The  material  issues  on  the  record  of 
hearing  relate  to: 

1.  Multiple  component  pricing  of  milk 
under  both  orders. 

2.  Performance  standards  for  supply 
plants  under  the  Pacific  Northwest 
order. 

3.  Status  of  a  milk  plant  operated  by 
a  state  institution  under  the  Pacific 
Northwest  order. 

4.  Plant  location  adjustments  for 
Yakima  Coimty,  Washington,  under  the 
Pacific  Northwest  order. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

1.  Multiple  Component  Pricing  of  Milk 
Under  the  Pacific  Northwest  and 
Southwestern  Idaho-Eastern  Oregon 
Orders 

The  Pacific  Northwest  and 
Southwestern  Idaho-Eastern  Oregon 
orders  should  be  amended  to  provide 
for  multiple  component  pricing  of  Class 
n  and  Class  III  (including  Qass  m-A) 
milk  to  handlers  and  for  estabHshing 
minimum  pay  prices  to  producers. 
Under  the  Pacific  Northwest  order,  the 
components  to  be  priced  will  be  noniifti 
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milk  solids  and  butterfat.  Under  the 
Southwestern  Idaho-Eastern  Oregon 
order,  the  components  to  be  priced  will 
be  protein  and  butterfat. 

Multiple  component  pricing  for  both 
orders  was  proposed  by  Darigold  Farms, 
and  Western  Dairymen  Cooperative, 
Inc.,  joined  as  a  co-proponent  for  the 
Southwestern  Idaho-Eastern  Oregon 
proposal.  The  basic  thrust  of  the 
proposal  was  that  it  was  time  to  change 
the  way  milk  is  priced  under  both 
orders  such  that  the  pricing  system 
would  send  a  clear  economic  signal  to 
producers  as  to  which  milk  components 
are  in  the  greatest  demand  and  which 
ones  have  the  greatest  economic  value 
in  the  marketplace. 

Two  witnesses  testified  on  behalf  of 
Darigold.  One  witness  testified 
extensively  on  the  general  concept  of 
multiple  component  pricing.  He  stated 
that  the  current  pricing  system,  which  is 
based  on  the  value  of  butterfet  and  skim 
milk,  does  not  reflect  changes  that  have 
occurred  over  time  in  the  value  of 
certain  milk  components,  bi  his  view, 
the  current  S]r5tem  is  based  on  market 
conditions  that  prevailed  more  than  50 
years  ago.  The  current  system,  in  his 
opinion,  simply  encourages  producers 
to  increase  the  volume  of  skim  milk 
produced  without  regard  to  the  content 
of  such  milk. 

The  £)arigoId  witness  indicated  that 
under  the  ciirrent  pricing  system,  given 
the  current  levels  of  milk  prices  and  fat 
differentials,  one  pound  of  protein, 
lactose,  other  solids,  or  even  milk  water 
is  now  valued  at  somewhere  between 
nine  and  ten  cents  per  poimd.  Thus,  the 
price  of  one  pound  of  butterfat  is  about 
equal  to  the  value  attributed  to  one 
gallon  of  milk  water.  He  also  indicated 
that  one  pound  of  butterfat  is  said  to  be 
worth  seven  to  eight  times  as  much  as 
one  pound  of  milk  protein,  even  though 
that  appears  to  be  unreasonable.  He 
maintained  that  these  imrealistic  price 
comparisons  are  nonetheless  actual 
measurements  of  the  incentives  that 
dairymen  are  expected  to  respond  to 
under  present  regulations  when  they 
plan  their  breeding  and  production 
activities.  He  further  indicated  his 
strong  belief  that  the  present  system 
stands  in  the  way  of  achieving  optimum 
efficiency.  Thus,  he  urged  the  adoption 
of  multiple  component  pricing  wherein 
the  marketplace  values  of  various  milk 
components  will  be  reflected  in  pricing 
milk  to  handlers  and  to  producers.  In 
this  way.  consumers'  demands  and 
preferences  for  milk  and  other  dairy 
products  can  be  translated  into  real 
signals  that  indicate  to  producers  the 
milk  components  consumers  want  and 
are  willing  to  pay  fat. 


A  second  witness  spoke  on  behalf  of 
Darigold  Farms.  Western  Dairymen 
Cooperative,  Inc.,  Farmers  Cooperative 
Creamery,  Northwest  Independent  Milk 
Producers  Assodation.  Tillamook 
County  Creamery  Association,  and 
Magic  Valley  Quality  Milk  Producers, 
Inc.  He  indicated  that  in  July  1991  these 
cooperatives  represented  88  percent  of 
the  producers  for  the  Pacific  Northwest 
market  (Order  124)  and  84  percent  of 
producers  for  the  Southwestern  Idaho- 
Eastern  Oregon  market  (Order  135).  This 
witness  discussed  how  the  proposed 
multiple  component  pricing  (MCP) 
system  would  work,  why  it  should  be 
adopted,  and  the  form  it  should  take  for 
these  two  markets.  He  stated  that  in 
order  for  a  MCP  program  to  work  well 
it  needed  to  be  mandatory  under  the 
Federal  order.  Currently,  just  over  90 
percent  of  the  producers  for  Order  124 
and  just  over  88  percent  of  the 
producers  for  Order  135  are  eligible  to 
receive  some  ct»nponent  pricing 
premium.  He  further  stated  that  the 
premium  programs  result  from 
inadequacies  inherent  in  the  current 
butterfat  and  skim  pricing  programs. 

The  witness  indicated  that  another 
reason  why  MCP  is  needed  is  because 
of  increasing  interest  by  consumers  in 
their  diet,  especially  noting  concerns 
about  cholesterol  and  fat  levels  in  dairy 
products.  He  said  that  consumers  now 
prefer  milk  products  with  lower  fat 
content.  He  went  on  to  say  that  over  the 
years  there  has  been  a  general  emphasis 
on  the  value  of  fat,  but  that  so  far  there 
has  been  only  a  general  offset  of  this  as 
values  of  the  nonfat  fluid  portion  of 
milk,  which  is  largely  water,  have 
increased.  He  stated  that  the  values  of 
specific  nonfet  components  should  be 
recognized  and  increased  so  that 
consumer  preferences  could  be  more 
directly  translated  into  indicating  the 
milk  components  that  dairy  farmers 
should  be  producing  for  the  market. 
MCP  would  achieve  this  and  at  the  same 
time  promote  more  orderly  mariieting 
for  both  producers  and  handlers, 
according  to  Darigold 's  spokesman. 

Darigold's  witness  stated  that  MCP 
would  contribute  to  orderly  marketing 
by  providing  more  equity  among  plants 
making  Class  II  and  Class  III  products 
because  their  raw  milk  costs  would  be 
more  uniform.  Also,  marketing 
organizations  would  have  more  options 
in  marketing  individual  loads  of  milk. 
He  explained  that  plants  would  be  less 
reluctant  to  receive  a  low-testing  load  of 
milk  because  they  would  pay  only  for 
the  OHnponents  received  rather  than  for 
water  that  must  be  removed  from  the 
milk.  He  said  that,  in  turn,  producers  in 
effect  vfiU  have  more  options  in 


choosing  marketing  organizations  or 
plants  to  take  their  milk. 

The  witness  also  pointed  to  the 
changing  relationship  over  time 
between  the  values  of  the  butterfat  and 
skim  portions  of  milk.  For  example,  be 
noted  that  during  the  1960's  butterfat 
accounted  for  about  75  percent  of  the 
total  value  of  milk,  while  the  skim  value 
was  only  about  25  percent.  Currently, 
over  70  percent  of  the  total  value  of  milk 
is  associated  with  the  skim  component 
because  over  time  the  value  of  butterfat 
has  declined  and  the  Commodity  Credit 
Corporation  has  changed  the  support 
prices  of  butter  and  nonfat  dry  milk.  He 
expected  that  the  trend  to  lower  fat 
values  will  continue. 

The  proposed  MCP  program  was 
modeled  af^er  the  one  now  in  effiect  in 
the  Great  Basin  Federal  milk  order.  It 
was  chosen  because  it  would  maintain 
the  current  Class  I  price  structure,  while 
applying  MCP  to  Class  II  and  Class  m 
uses  of  milk  where  there  is  a  direct 
relationship  between  the  component 
content  of  raw  milk  and  its  yield  of 
manufactured  milk  products. 

Because  the  principal  product 
manufactured  from  milk  not  needed  for 
Class  I  or  Class  II  uses  in  the  Order  124 
market  is  nonfat  dry  milk,  the 
proponents  proposed  that  the  MCP 
program  for  that  market  should  be  based 
on  butterfat  and  nonfat  milk  solids.  On 
the  other  haikl.  in  the  Order  135  market 
the  principal  use  for  surplus  milk  is  in 
hard  cheeses.  For  that  reason,  the 
proponents  proposed  that  the  MCP 
program  for  that  order  should  be  based 
on  butterEat  and  protein. 

As  proposed.  MCP  would  not  apply  to 
Class  I  milk,  which  would  continue  to 
be  priced  to  handlers  as  it  now  is. 
Handlers  would  account  for  the 
components  (butterfat  and  nonfat  milk 
solids  or  protein)  used  in  Class  n  and 
Class  ni  at  prices  per  pound  as  specified 
in  the  order.  Each  producer  would  be 
paid  a  weighted  average  of  the  Class  1 
and  Qass  II  differentials,  plus  the  valiie 
per  pound  for  the  components  in  the 
producer's  milk. 

Butterfat  would  be  priced  on  a  per- 
pound  basis.  The  butterfat  price,  as 
proposed,  would  be  the  sum  of  the  skim 
milk  value  (based  on  the  basic  formula 
price)  divided  by  100  plus  the  butterfat 
differential  for  the  month  multiplied  by 
10. 

The  prices  per  pound  for  nonfat  solids 
or  protein,  as  the  case  may  be,  would  be 
determined  by  subtracting  from  the 
basic  formula  price  the  value  of  the 
butterfat,  and  dividing  the  remainder  by 
the  market  average  test  for  nonfat  milk 
solids  or  protein  in  producer  milk  for 
the  cujTent  month. 
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There  were  three  proposed 
modifications  for  determining  the  value 
of  the  components  other  than  butter&t. 
One.  advocated  by  a  spokesman  for 
Kraft  General  Foods,  would  use  the 
average  component  values  (tests)  of  the 
milk  included  in  the  survey  of  pay 
prices  that  make  up  the  N4innesota- 
Wisconsin  (M-W)  estimated  price  for 
manufacturing  grade  milk.  The  M-W 
price  is  the  buic  formula  price  for  the 
orders.  According  to  the  Kraft  witness, 
use  of  the  M-W  milk  component  tests 
would  provide  unifonnity  of  component 
prices  among  orders,  whereas  using 
market  average  tests  could  result  in 
component  prices  that  were  not  uniform 
among  orders.  Darigold's  witness 
indicated  that  Darigold  would  accept 
this  approach. 

A  second  modification  was  advanced 
by  the  witness  for  Northwest 
Independent  Milk  f*roducefS  (NWI).  As 
proposed,  the  Class  11!  milk  price  would 
be  a  formula  price  based  on  the  prices 
for  40-pound  blocks  of  cheddar  cheese, 
plus  a  value  for  whey  cream,  minus  the 
make  allowance  used  by  the  Commodity 
Credit  Corporation.  The  proponent 
claimed  that  the  current  Class  ID  price 
(the  M-W  price)  may  be  reflective  of 
cheese  production  and  manufacturing  in 
Minnesota  and  Wisconsin,  but  is  totally 
out  of  sync,  with  the  real  market 
situation  in  tfie  Pacific  Northwest 
region.  The  proposed  Class  III  price  is 
needed  to  improve  the  competitive 
relationship  between  cheesemakers  in 
the  Northwest  and  those  in  California, 
according  to  the  proponent. 

NWI  also  proposed  that  the  basic 
formula  price  provision  should  be 
amended  bv  adding  the  words  "or 
$12.10  per  nundredwei^t,  whichever  is 
higher  for  the  month."  In  the  view  of 
NWI's  witness,  this  proposal  tvould 
decouple  Class  I  prices  from  the  radical 
price  fluctuations  that  have  occurred. 

A  witness  for  Swiss  Village  Cheese,  a 
proprietary  bulk  tank  handler  uAder 
Order  135.  mipported  WICP  for  that 
market.  The  «vitnes6  stated  that  the 
failure  to  recognize  varying  protein  tests 
for  raw  miUc  produces  a  great  inequity 
in  the  Federal  milk  order  pricing  system 
and  sends  the  wrong  economic  message 
to  producers.  He  noted  that  the  August 
1992  M-W  jnice  of  $12.54  per 
hundredweight  yields  a  skim  milk  price 
of  $10.09  wiA  a  seven  cents  butterfat 
differential.  The  $10.09  Rgure  is  the 
same,  regardless  of  the  protein  content 
of  the  milk. 

This  being  the  case,  he  said,  the  value 
of  a  pound  of  protein  thus  varies  as  the 
test  varies.  If  milk  tests  4  percent 
protein,  dividing  the  $10.09  by  4  yields 
a  value  per  pound  of  $2.52.  However,  if 
the  test  is  only  3  percent,  tim  per-pound 


value  is  $3.36.  or  a  difference  of  84 
cents.  Thus,  when  a  cheese  plant  wants 
the  lowest-priced  protein,  it  would  want 
to  attract  the  hi^est  testing  milk.  In 
order  to  attract  high-testing  milk,  cheese 
plant  operators  pay  producers  protein 
premiums  or  base  their  price  on  a 
cheese  yield  formula.  He  stressed  that 
plants  can  pay  a  premium  over  the 
Federal  order  price,  but  cannot  lower 
the  price  to  a  producer  below  the 
minimum  Federal  order  price  based  on 
butterfat  content.  In  his  view,  this 
causes  handlers  or  cheese  plants  to  play 
a  price  averaging  game,  which  results  in 
producers  of  low-testing  milk  getting 
paid  more  than  their  milk  is  worth, 
while  producers  of  high-testing  milk  are 
paid  less  than  their  milk  is  worth. 
Adoption  of  multiple  component 
pricing  would  correct  this  situation  and 
provide  a  basis  for  making  economically 
correct  decisions  at  both  Uie  dairy  farm 
and  the  plant,  he  concluded. 

The  Swiss  Village  Cheese 
representative  presented  what  he 
believes  are  important  factors  regarding 
the  future  of  the  dairy  industry  in  Idaho, 
and  ia  the  West  in  general.  He  indicated 
that:  (1)  Herd  size  will  be  large:  (2) 
production  per  cow  will  be  high;  (3) 
total  milk  production  increases  will 
exceed  population  increases:  (4)  nearly 
all  of  the  increased  production  will  be 
used  to  make  cheese:  and  (5)  most  of 
this  "new**  cheese  will  be  sold  to 
consumers  in  the  East.  In  view  of  these 
factors,  the  witness  proposed 
modifications  to  the  MCF  plan  proposed 
for  Order  135. 

The  first  proposed  modification 
would  use  ibe  protein  test  for  milk  that 
is  included  in  estimating  the  M-W 
price.  The  second  modification 
proposes  adjusting  the  M-W  price  for  a 
transportation  dimrential  (minus  10 
cents)  prior  to  determining  the  protein 
price.  This  proposal  is  based  on  the 
belief  that  the  market  for  additional 
quantities  of  chseae  produced  in  Idaho 
will  be  fx^ulation  centers  in  the  eastern 
United  States.  Tlierefore.  a  price 
adjustment  is  warranted,  in  the  view  of 
this  witness,  because  the  cheese 
produced  in  Idaho  will  have  to  be 
moved  long  distances  to  find  customers, 
and  a  fower  price  would  help  Idaho 
cheese  plants  be  more  competitive  with 
California  cheese  plants. 

A  third  proposed  modification  by  the 
S%viss  Village  Cheese  witness  call^  for 
givir^  mi&  buyers  the  ri^t  to  reduce  a 
producer's  payment  if  the  producer's 
milk  had  a  high  somatic  cell  count.  He 
testified  that  cheese  yirids  and  cheese 
quality  both  suffer  when  raw  milk  has 
somatic  cell  counts  above  300,0tM)  per 
milliliter.  The  money  deducted  from 
payments  far  milk  With  a  hi^  somatic 


cell  count  would  be  returned  to  other 

t>roducer5  in  the  pool  whose  milk  had 
ower  somatic  cell  counts. 

A  witness  for  Avonmore  West,  a 
handler  xmder  Order  135,  testified  in 
support  of  MCP  and  urged  also  that  if 
MCF  is  adopted,  the  pricing  must 
recognize  the  relationship  of  sonuitic 
cells  to  the  true  value  of  protein  in  the 
milk.  The  witness  cited  the 
Recommended  Decision  (57  FR  36536) 
to  adopt  MCy  in  the  Ohio  Valley. 
Eastern  Ohio-Western  Pennsylvania, 
and  Indiana  orders.  The  Recommended 
Decision  in  that  proceeding  adopted 
MCP  for  the  three  orders  and  included 
adjustments  for  somatic  cells  both  in 
prices  paid  to  producers  and  in  prices 
paid  by  handlers.  He  urged  USDA  to 
follow  its  own  lead  and  adopt 
adjustments  for  somatic  cells  based  on 
the  evidence  presented  at  this  hearing 
and  the  Recommended  Decision  for  the 
three  orders  noted  above.  He  contended 
that  if  MCP  is  adopted  for  Orders  124 
and  135  without  adjustments  for 
somatic  cells,  producers  with  a  low 
somatic  cell  count  in  their  milk  will  be 
subsidizing  producers  with  high 
somatic  cell  counts  in  their  milk. 

The  only  brief  filed  on  this  issue  was 
filed  jointly  by  Darigold.  Farmers 
Cooperative  Creamery,  and  Northwest 
Independent  Milk  Producers 
Association.  Tha  brief  supported 
adoption  of  MCP  for  both  orders  and 
recapped  the  alternative  proposals  made 
at  the  hearing.  The  brief  concluded  diat 
the  preferred  basis  of  determining 
component  values  (other  than  butterfat) 
would  be  as  proposed  by  NWI,  i.e.,  the 
Class  in  price  would  be  based  on  the 
Green  Bay  National  Cheese  Exchange 
price.  This  apjjroach  was  preferred  but 
the  brief  also  irtdicated  that  either  the 
original  proposal  m  the  proposal  to  use 
the  average  M-W  component  tests  as  thfr 
divisor  of  the  skim  value  to  get  the  per- 
pound  prices  for  protein  or  solids  nonfat 
would  be  acceptable.  However,  the  brief 
expresses  the  view  that  a  somatic  cell 
adjuster  lor  paying  producers  should 
not  be  adopted  on  the  basis  of  the  record 
in  this  proceeding. 

The  orders  should  be  amended  to 
provide  Class  n  and  Class  m  milk  prices 
to  handlers  and  payments  to  producers 
based  on  mulUpTe  component  values. 
This  concept  is  widely  supported  and  is 
justified  by  evidence  contained  in  the 
hearing  record. 

MCP  should  be  adopted  as  a  step 
towards  improving  the  way  the  Federal 
order  transLatss  mai^et  values  for  dairy 
products  into  milk  prices  that  indicate 
to  producers  how  these  products  are 
valued  in  the  marketplace. 

As  thie  record  indicates,  die  current 
pricing  system  has.  over  time,  placed  a 
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greater  share  of  milk  value  on  the  skim 
portion  of  milk,  and  a  lesser  value  on 
the  butterfat  portion.  Nevertheless,  a 
further  recognition  of  market  value  as  it 
relates  to  the  value  of  milk  components 
can  be  achieved  by  converting  the  skim 
milk  value  into  components,  either 
protein  or  solids  nonfat,  on  a  per-pound 
basis.  As  the  testimony  indicates,  it  is 
not  sound  pricing  practice  to  consider 
that  all  skim  milk  has  the  same  value, 
regardless  of  its  level  of  protein  or  solids 
nonfat  content.  The  varying  values  for 
the  components  in  skim  milk  can  be 
more  properly  reflected  in  handler 
prices  for  Class  II  and  Class  III  milk,  and 
prices  to  individual  producers,  if  MCP 
is  incorporated  into  the  order. 
Moreover,  incorporating  MCP  into  the 
orders  will  tend  to  insure  at  least  a 
minimum  value  of  the  components  for 
ail  handlers  and  producers.  This 
element  may  be  lacking  where  there  are 
varying  premium  plans  in  use  in  the 
market,  and  where  perhaps  not  all 
producers  are  involved.  Also,  providing 
for  MCP  in  the  Federal  orders  will  allow 
handlers  to  pay  lower  prices  to 
producers  whose  milk  tests  low  for  the 
component  other  than  butterfat.  Thus, 
pricing  equity  among  producers  and 
handlers  should  be  enhanced  by 
adoption  of  MCP. 

Another  reason  for  adopting  MCP  is 
that,  as  a  pricing  system,  MCP  will 
improve  how  well  the  pricing  system  in 
the  orders  translates  consumer 
preferences  into  economic  signals  that 
indicate  to  dairy  farmers  exactly  what 
consumers  want.  Data  presented  at  the 
hearing  show  clearly  that,  over  time, 
consumers  prefer  milk  products  with 
less  fat.  Adopting  MCP  for  Orders  124 
and  135  will  facilitate  sending  clear 
signals  to  producers  that  consumers 
want  less  fat  and  more  protein  or  solids 
nonfat  in  their  dairy  products. 

Clearly,  the  va.st  majority  of  the  milk 
pooled  in  these  two  markets  is  used  for 
Class  U  and  Class  UI  uses.  In  the  Pacific 
Northwest  market,  almost  two-thirds  of 
the  milk  pooled  annually  in  1989, 1990, 
and  1991  was  classified  in  Classes  II  and 
III  combined;  and  the  percentage  is 
increasing,  going  from  62.51  for  1989  to 
64.47  percent  for  1991.  In  the 
Southwestern  Idaho-Eastern  Oregon 
market,  over  80  percent  of  the  total  milk 
pooled  in  the  years  1989  through  1991 
was  used  in  Class  n  and  Class  III 
products. 

As  proposed,  MCP  for  Order  124  will 
utilize  a  solids  nonfat  component  and 
MCP  for  Order  135  will  utilize  a  protein 
component.  Not  only  will  such  pricing 
plans  recognize  that  these  markets 
utilize  most  of  their  milk  in  Class  11  and 
Class  in  uses,  they  also  will  recognize 
the  particular  principal  dominant 


product  manufactured  from  surplus 
milk  supplied  in  each  market. 
Moreover,  the  use  of  protein  as  the 
second  component  in  Order  135  will 
make  the  provisions  of  that  order  more 
compatible  with  provisions  of  the 
neighboring  Great  Basin  Order. 

The  proponents  indicated  that  at  the 
time  of  the  hearing  59  percent  of  the 
Class  II  and  Class  III  milk  pooled  under 
the  PaciRc  Northwest  order  was  being 
made  into  nonfat  dry  milk  and  26 
percent  into  cheese.  Thus,  the  use  of 
solids  nonfat  is  appropriate  since  the 
majority  of  manufactured  milk  is 
oriented  more  toward  the  products  and 
uses  in  which  all  the  solids  nonfat  are 
consumed  together. 

On  the  other  hand,  in  the 
Southwestern  Idaho-Eastern  Oregon 
market,  nearly  80  p>ercent  of  the  milk  is 
made  into  cheese,  in  which  protein  is  an 
important  component.  Thus,  the  use  of 
butterfat  and  protein  for  MCP  is 
appropriate  for  Order  135. 

Under  the  plan  adopted  herein,  the 
price  for  a  pound  of  butterfat  will  be  the 
same  for  both  orders,  i.e.  the  sum  of  the 
skim  milk  price  divided  by  100  and  the 
butterfat  differential  multiplied  by  10. 
Since  each  producer  will  receive 
payment  for  the  milkfat  on  a  price-per- 
pound  basis,  there  will  no  longer  be  a 
need  for  a  producer  butterfat  di^erential 
in  either  order.  Thus,  the  proposed 
order  language  does  not  contain  a 
provision  for  a  "producer  butterfat 
differential." 

The  prices  per  pound  for  solids  nonfat 
and  protein  should  be  based  on  the 
basic  formula  price  (i.e.,  the  M-W 
price).  For  each  component,  the  skim 
milk  value  will  be  determined  by 
subtracting  from  the  M-W  price  the 
butterfat  price  multiplied  by  3.5,  and 
dividing  the  result  by  the  average 
percent  of  solids  nonfat  or  protein  (as 
appropriate)  for  the  month  in  the  milk 
upon  which  the  M-W  price  is  based,  as 
announced  by  the  Dairy  Division.  Use  of 
the  average  tests  for  the  components 
(other  than  butterfat)  in  the  M-W  milk 
will  be  consistent  with  such  a  provision 
recently  adopted  for  the  Great  Basin. 
Ohio  Valley,  Eastern  Ohio- Western 
Pennsylvania,  and  Indiana  markets. 
This  approach  was  suggested  by  several 
people  and  was  supported  in  briefs.  No 
one  specifically  opposed  it. 

There  are  two  related  issues  that  also 
should  be  addressed  in  connection  with 
determining  component  prices.  First,  we 
should  point  out  that  the  solids  nonfat 
content  of  producer  milk  in  the  Pacific 
Northwest  market  may  be  higher  than 
the  solids  nonfat  content  of  the  milk 
that  is  the  basis  for  the  M-W  price, 
based  on  limited  information  in  the 
record.  For  example.  Exhibit  Number  7. 


Table  1,  shows  that  Darigold  Farms' 
solids  nonfat  tests  averaged  8.69  percent 
for  the  months  of  January  through  July 
1992.  On  a  monthly  basis,  the  Darigold 
tests  were  from  .04  to  .19  higher  than 
the  M-W  milk  solids  nonfat  content  for 
the  same  period.  Also,  page  two  of 
Exhibit  10-B  shows  that  NWI's  solids 
nonfat  tests  averaged  9.10  percent 
during  January  through  July  1992.  Each 
of  the  monthly  tests  of  NWI*s  milk  was 
more  than  .5  above  the  nonfat  solids 
content  of  the  M-W  milk.  The  average 
percent  solids  nonfat  tests  of  producer 
milk  included  in  the  M-W  "Base 
Month"  Price  Series  during  January 
through  July  1992  were:  January,  8.55; 
February,  8.52;  March,  8.55;  April,  8.57; 
May,  8.56;  June,  8.56;  and  July  8.53. 
Official  notice  is  taken  of  page  2  of 
Dairy  Market  News,  Volume  59,  Report 
46.  dated  November  13. 1992,  issued  by 
the  Department  of  Agriculture,, 
Agricultural  Marketing  Service,  Dairy 
Division,  P.O.  Box  8911,  Madison, 
Wisconsin  53708-8911. 

The  record  does  not  contain  data 
showing  the  average  solids  nonfat 
content  of  all  producer  milk  for  the 
Pacific  Northwest  market.  Thus,  the 
comparisons  made  above  are  not 
conclusive.  However,  if  the  comparison 
reflects  the  actual  market  situation,  the 
price  for  a  pound  of  solids  nonfat  would 
be  higher  if  the  M-W  test  is  used  as  a 
divisor  in  the  proposed  formula  for 
calculating  the  price  than  if  the  market 
average  test  is  used.  As  a  result,  the 
value  of  Class  II  and  Class  III  milk  in  the 
pool  would  increase  from  current  levels. 

A  second  related  issue  that  must  be 
kept  in  mind  is  that  USDA  has  already 
conducted  a  hearing  to  consider 
proposed  alternatives  to  the  M-W  price 
as  the  basic  formula  price  for  all  the 
orders.  If  the  Secretary  decides  to 
replace  the  M-W  price  with  some  other 
factor  or  factors  to  establish  the  basic 
formula  price,  a  question  may  arise  as 
to  what  tests  for  solids  nonfat  or  protein 
should  then  be  used.  Absent  any 
knowledge  at  this  time  as  to  the 
outcome  of  that  proceeding,  it  would 
seem  appropriate  to  continue  to  use  the 
tests  prescribed  in  this  decision.  Later, 
it  may  be  necessary  to  consider 
amending  the  orders  in  this  regard. 

NWI's  proposal  to  put  a  $12.10  per 
hundredweight  floor  under  the  basic 
formula  price  is  not  adopted.  The 
principal  purpose  of  this  proposal 
relates  to  Class  I  milk  prices.  However. 
Class  I  milk  prices  are  not  an  issue  in 
this  proceeding. 

Several  other  proposed  modifications 
to  the  initial  proposal  on  component 
prices  were  offered  at  the  hearing. 
However,  none  of  these  modifications 
should  be  adopted. 
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One  of  the  modifications  would 
provide  a  location  adjustment  to  the 
basic  formula  price  for  Order  13S 
because  additional  milk  supplies  likely 
would  be  made  into  cheese  inat  would 
have  to  be  transported  elsewhere  to  be 
sold.  Another  reason  advanced  is 
because  a  lower  price  would  improve 
competition  with  cheese  made  from 
milk  priced  under  the  California  State 
railk  order,  whidi  has  a  lower  price. 

This  proposed  modification  should 
not  be  adopted.  The  purpose  of  the  basic 
formula  is  to  oiove  prices  for  milk  in 
most  uses  in  all  Federal  order  markets. 
It  should  not  be  modified  for  the 
purpose  of  accommodating  expected 
sales  competition  for  one  product  under 
one  order. 

SimiUriy,  the  Class  ID  dieese  fionnula 
price  modification  advanced  by  NWI 
and  endorsed  by  Dari^d  in  its  brief 
also  must  be  denied.  With  the  exception 
of  consideration  of  a  lower  price  for 
milk  used  to  make  oonfat  dry  milk 
(Class  ni-A),  it  has  long  been  the  policy 
of  USDA  that  the  lowest-priced  class  of 
use  under  the  Federal  order  program  is 
based  on  the  concept  of  a  national 
market  for  products  (butter,  p>owder, 
and  cheese)  made  from  milk  not  needed 
for  Class  I  use.  Those  products  made 
from  Grade  A  milk  marketed  under 
Federal  orders  compete  with  products 
made  from  non-grade  A  milk.  Since 
these  products  compete  in  a  national 
Biarket«  there  has  been  a  common 
surplus  class  price  in  almost  all  Federal 
orders  for  many  years.  (However,  in  a 
few  orders,  including  the  Pacific 
Northwest  order,  there  was  a  butter- 
powder  snubber  price  applicable  to  milk 
used  in  the  production  of  Class  in 
products.)  We  believe  that  this  policy  of 
uniformly  pricing  surplus  milk  should 
be  continued,  at  least  for  the  present 

There  are  other  considerations  as 
well.  As  noted  earUer.  a  hearing  has 
already  been  held  on  a  replacement  or 
an  alternative  to  the  M-W  price  for  the 
basic  formula  price  under  the  orders. 
Also,  a  proceeding  is  imderway  on  Class 
ni-A  price  proposals  for  many  of  the 
orders.  A  separate  Class  lU-A  price  for 
skim  milk  used  to  produce  nonfat  dry 
milk  is  now  in  effect  in  the  Pacific 
Northwest  order  on  an  interim  basis. 
There  appears  to  be  a  question  about 
whether  a  separate  Class  HI-A  price 
could  be  jiisUfied  if  the  proposed  price 
to  be  derived  from  the  dieese  exchange 
prices  were  adopted  as  a  basic  formula 
price.  The  record  in  this  proceeding  is 
not  adequate  to  deal  with  this  question. 

Also,  there  appears  to  be  a  duemma 
in  the  difference  between  handler  prices 
for  milk  to  make  cheese  prescribed 
under  the  Federal  orders  and  those 
provided  under  the  California  milk 


pricing  program.  However,  we  do  not 
feel  the  proper  approach  to  this  problem 
is  to  lower  dae  suiplus  milk  price  to 
handlers  under  one  particular  order. 

Another  reason  not  to  adopt  the  NWI 
proposal  is  that  it  is  a  product  formula 
price  based  on  cheese,  yet  the  principal 
use  of  surplus  milk  in  the  Pacific 
Northwest  order  is  nonfot  dry  milk.  The 
record  simply  contains  no  explanation 
as  to  why  a  proposal  for  multiple 
component  pricing  in  this  maricet 
situation  should  have  the  component 
values  based  on  a  price  derived  from  the 
cheese  maricet  only. 

Finally,  on  the  basis  of  the  record  in 
this  proceeding  there  should  be  no 
adjustments  to  pwices  under  Order  135 
based  on  the  level  of  somatic  cells 
present  in  the  market's  raw  milk  supply. 
While  the  record  evidence  indicates  that 
somatic  cell  levels  are  important,  the 
record  lacks  sufficient  evidence  to 
develop  appropriate  provisions  to 
implement  a  price  adjustment  based  cm 
somatic  ceil  levels. 

In  should  also  be  noted  that  the  brief 
filed  on  behalf  of  Darigold,  NWI  and 
Farmers  Cooperative  Creamery  also 
concluded  that  "there  is  insufficient 
evidence  to  warrant  adopting  an  'SCC 
Adjuster'  in  eidier  Order  124  or  Order 
135."  Finally,  we  would  point  out  that 
some  proponents  expressed  a  desire  to 
keep  the  MCP  provisions  in  Order  135 
compatible  %vith  those  in  the  Great 
Basin  order.  Since  the  Great  Basin  MCP 
provisions  do  not  include  a  somatic  cell 
adjustor,  it  would  be  contrary  to 
compatibility  to  include  such  an 
adjuster  in  Order  135. 

Incorporation  of  component  pricing  in 
Orders  124  and  135  will  necessitate 
amending  provisions  of  the  orders 
dealing  with  handler  reports,  class  (and 
com{>onentJ  prices,  the  computation  of 
handler's  obligations  and  payments  to 
the  producer-settlement  fund,  and  the 
determination  of  payments  to 
producers. 

For  purposes  of  allocating  non£at  milk 
solids  and  protein,  it  is  assumed  that 
both  components  remain  evenly 
distributed  within  the  skim  milk  portion 
of  milk  receipts.  This  assumption  will 
allow  the  proration  of  nonfat  solids  and 
protein  to  skim  milk  for  purposes  of 
determining  shrinkage  and  allocating 
receipts  to  utilization. 

In  addition  to  the  information  that  is 
already  reported  each  month  to  the 
Market  Administrator,  each  handler 
under  Order  124  will  be  required  to 
report  the  average  nonfat  solids  content 
of  milk  received  from  each  producer 
during  the  month,  the  amount  of  nonfat 
solids  in  the  handler's  other  receipts, 
except  receipts  of  other  source  milk,  and 
the  nonfat  solids  contained  in  bulk 


transfers  of  milk  and  cream  to  other 
handlers.  Partially  regulated  distributing 
plant  openton  will  not  be  required  to 
report  information  regarding  the  nonfat 
solids  of  their  milk  receipts  unless  they 
elect  to  have  their  obligations  calculated 
imder  the  provision  that  would 
determine  obligations  on  the  same  basis 
as  those  of  hilly  regulated  handlers. 
Handlers  under  Order  135  will  have  to 
report  the  protein  content  of  their  milk 
receipts  in  a  similar  fashion  as  that 
described  above. 

The  amended  orders  will  contain 
definitions  for  a  skim  milk  price,  a 
butterfat  price,  a  nonfat  dry  milk  price 
for  Order  124.  a  milk  protein  price  for 
Order  135,  and  the  usual  class  and 
producer  prices.  The  "skim  milk  price" 
will  be  used  to  determine  the  value  of 
the  skim  milk  portion  of  producer  milk 
that  is  allocated  to  Qass  L  Value 
adjustments  for  determining  payments 
by  handlers  for  milk  used  in  Class  0  and 
Class  m,  and  to  producers,  will  be  made 
by  prices  per  pound  for  the  butterfat  and 
nonfat  dry  milk  (for  Order  124)  or 
protein  (for  Order  135)  contained  in  the 
milk.  The  skim  milk  price,  the  butterfat 
price,  the  nonSat  milk  solixls  price,  and 
the  milk  protein  price  will  be  derived 
from  the  Class  ID  price  and  the  butter^ 
differentiaL 

Payments  to  producers  for  deliveries 
of  milk  will  be  determined  through  the 
operation  of  two  marketwide  pools  for 
each  order.  Both  orders  will  contain  a 
"differential  pool"  which  will  be  used 
to  detennine  producers'  share  of  the 
Class  I  and  D  market.  A  second  pool — 
the  "skim  milk  nonfat  milk  solids  pool" 
in  the  case  of  Order  124  and  the  "skim 
milk  protein  pool"  for  Order  135 — mil 
be  used  to  determine  the  price  to  be 
paid  producers  for  the  nonfat  solids  or 
protein  in  their  milk. 

Eadi  handler's  net  obligation  to  the 
pool  (i.e..  the  handler's  payment  to  the 
producer-settlement  fund)  will  be 
determined  by  subtracting  the 
differential  and  nonfat  solids  (or 
protein)  values  due  to  the  handler's 
producers  from  the  differential  and 
nonfiat  solids  (or  protein)  values  of  the 
producers'  milk  used  by  the  handler. 
The  value  of  butterfat  in  each  producer's 
milk  vrill  not  be  pooled,  but  will  be  paid 
directly  to  the  producer. 

The  diffierential  value  of  each 
handler's  receipts  of  producer  milk 
assigned  to  Class  I  and  Class  II  will  be 
calculated  by  multiplying  the 
hundredweights  of  producer  milk 
allocated  to  these  classes  by  the 
difference  between  the  respective  class 
prices  applicable  at  the  location  of  the 
plant  and  the  Class  m  price.  In  addition, 
the  adjustmeots  to  the  class  values  of 
producer  milk  that  currently  are 
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included  in  deteimining  a  handler's 
obligation  would  be  included  in  the 
differential  value.  The  adjustments 
include  the  values  of  overage,  beginning 
Class  III  inventory  allocated  to  a  higher 
class,  other  source  and  filled  milk 
receipts  allocated  to  Class  I.  certain 
receipts  from  unregulated  supply  plants 
that  are  allocated  to  Class  I.  and  receipts 
of  bulk  concentrated  fluid  milk  and 
nonfluid  milk  products  that  are 
reconstituted  for  fluid  use.  Each 
handler's  differential  value  will  be 
combined  and  then  divided  by  the 
hundredweight  of  producer  milk  in  the 
differential  pool  to  determine  the 
"weighted  average  differential  price." 
An  "estimated  uniform  price"  can  be 
derived  by  adding  the  weighted  average 
differential  price  to  the  basic  formula 
price  for  the  month.  Although  the 
uniform  price  would  not  be  applicable 
to  producers  under  the  component 
pricing  plan,  it  is  of  value  for  price 
comparison  purposes  with  other  Federal 
orders. 

Each  handler's  skim  milk-nonfat  milk 
solids  value  for  Order  124  and  skim 
milk-protein  value  for  Order  135  will  be 
determined  by  combining  the  skim  milk 
value  of  the  handler's  producer  milk  in 
Class  I  with  the  nonfat  solids  value  (or 
milk  protein  value)  of  the  handler's  milk 
in  Class  n  and  m.  The  skim  milk  value 
will  be  determined  by  multiplying  the 
skim  milk  in  producer  milk  assigned  to 
Class  I  by  the  skim  milk  price.  The 
nonfat  milk  solids  (or  protein)  value 
will  be  determined  by  multiplying  the 
nonfat  milk  solids  (or  protein)  in 
producer  milk  assigned  to  Class  II  and 
III  by  the  nonfat  milk  solids  price  (or  the 
milk  protein  price).  The  amount  of 
nonfat  solids  or  protein  in  each  class 
will  be  determined  by  multiplying  the 
skim  milk  portion  of  producer  milk 
allocated  to  each  class  by  the  nonfat 
sohds  (or  protein)  content  of  all  of  the 
handler's  producer  milk.  The  price  to  be 
paid  to  producers  for  the  nonfat  solids 
(or  protein)  in  their  milk  will  be 
determined  by  combining  the  individual 
handler  values  of  skim  milk  in  Class  I 
milk  and  nonfat  solids  (or  protein)  in 
Class  n  and  III  milk,  and  dividing  the 
resulting  total  by  the  pounds  of  nonfat 
solids  (or  protein)  in  all  producer  milk. 
Tne  resulting  price  will  be  the 
"producer  nonfat  milk  solids  price"  (or 
the  "producer  milk  protein  price"). 

As  a  result  of  the  order  amendments 
described,  payments  to  producers  will 
be  based  on  three  factors:  (1)  The 
weighted  average  differentia]  price  for 
all  of  their  milk;  (2)  the  nonfat  milk 
solids  or  protein  contained  in  their  milk 
multiplied  by  the  respective  producer 
nonfat  milk  solids  price  or  producer 
protein  price;  and  (3)  the  butterfat  in 


their  milk  multiplied  by  the  butterfat 
price. 

Adoption  of  multiple  component 
pricing  plans  requires  amending 
provisions  of  the  orders  dealing  with 
handler  reports,  shrinkage,  computation 
of  class  and  component  prices,  the 
computation  of  a  handler's  obligation  to 
the  pool,  computation  of  a  wei^ted 
average  differential  price,  and  the 
computation  of  a  producer  nonfat  milk 
solids  price  for  Order  124  and  a 
producer  protein  price  for  Order  135. 
These  changes  have  already  been 
discussed. 

Several  conforming  changes  must  be 
made  in  the  order  language  of  both 
orders  to  implement  component  pricing. 
Other  minor  changes,  though  not  strictly 
of  a  conforming  nature,  have  been  made 
to  clarify  and  improve  order  language. 

Other  sections  of  the  orders,  however, 
have  been  changed  to  accommodate 
reference  changes,  date  changes,  and 
minor  terminology  changes  resulting 
from  component  pricing.  These  changes 
require  some  explanation  here. 

Section  19  ("product  prices")  of  both 
orders  has  been  modified  to 
accommodate  reference  changes, 
eliminate  unnecessary  language,  and  to 
include  the  butterfat  differential  that 
previously  was  described  in  section  74 
of  both  orders.  The  latter  change  was 
made  because  the  description  of  the 
butterfat  differential  fits  oetter  with  the 
product  prices  which  are  used  to 
compute  the  butterfat  differential  and 
because  of  the  diminished  importance 
of  the  butterfat  differential  under  a 
component  pricing  system.  This  change 
also  eliminates  redundant  language  that 
was  included  in  both  sections.  As  a 
result  of  making  this  change,  several 
sections  following  section  74  (i.e., 
§  §  1124.75-1124.78  and  §  §  1135.75- 
1135.79)  had  to  be  redesignated  to  close 
the  gap  created  and  several  reference 
changes  had  to  be  made  as  a  result. 
Sections  30  and  31  of  both  orders 
were  modified  to  accommodate  the 
reporting  of  nonfat  milk  solids  in  Order 
124  and  protein  content  in  Order  135. 
In  addition,  under  Order  135  the  date 
for  filing  reports  of  receipts  and 
utilization  was  changed  from  the  7th 
day  to  the  9th  day  after  the  end  of  the 
month,  and  the  date  for  filing  payroll 
reports  was  changed  frx)m  the  20th  to 
the  22nd  day  after  the  end  of  each 
month.  In  support  of  these  changes,  the 
spokesman  for  Darigold  Farms  testified 
that  the  present  reporting  date  for  the 
report  of  receipts  and  utilization  leaves 
no  time  to  review  the  report,  investigate 
apparent  errors,  or  make  corrections.  He 
also  stated  that  the  modified  reporting 
dates  will  correspond  to  those  of  the 


Pacific  Northwest  order.  There  was  no 
opposition  to  these  proposals. 

The  "other  reports"  section  of  Order 
124  was  modified  to  improve  the 
language  of  that  section.  There  was  no 
intention  to  substantively  change  the 
meaning  of  this  section. 

The  present  §§  1124.51a  and  1135.51a 
have  been  eliminated,  but  the  contents 
of  those  sections  have  been  incorporated 
in  §§1124.51  and  1135.51,  respectively. 
These  changes,  which  are  also  of  a  non- 
substantive nature,  were  made  in 
conformance  with  Federal  Register 
guidelines. 

2.  Performance  Standards  for  Supply 
Plants  Under  the  Pacific  Northwest 
Order 

The  Pacific  Northwest  order  should 
be  amended  to  provide  that  the  delivery 
requirements  for  qualification  as  a 
supply  plant  be  not  less  than  20  percent 
of  the  total  quantity  of  milk  that  is  (1) 
physically  received  at  the  plant  from 
dairy  farmers  eligible  to  be  producers  or 
(2)  is  diverted  as  producer  milk  to 
another  plant. 

To  qualify  as  a  pool  plant,  the  order 
currently  requires  a  supply  plant  to  ship 
"not  less  than  30  percent"  of  the  total 
quantity  of  milk  that  is  physically 
received  at  the  plant  from  producers  or 
that  is  diverted  as  producer  milk  to 
another  plant.  S 

Tillamook  County  Creamery 
Association  (TCCA)  proposed  a  decrease 
in  the  shipping  percentage  from  30 
percent  to  20  percent.  TCCA  requested, 
and  was  granted,  a  temporary  reduction 
in  the  delivery  requirements  in  1990, 

1991,  and  1992. 

A  TCCA  spokesman  testified  that  the 
request  to  reduce  the  supply  plant 
shipping  percentage  was  made  by  TCCA 
as  a  result  of  continuing  changes  in  the 
industry.  He  pointed  out  that  the 
present  30  percent  shipping  percentage 
was  adopted  when  the  Federal  order 
was  adopted  February  1, 1989.  The 
witness  noted  that  at  the  time  of  order 
implementation  (early  1989),  Class  I 
utilization  was  155  million  pounds, 
which  represented  in  excess  of  39 
percent  of  total  producer  milk  in  the 
Pacific  Northwest  market.  By  February 

1992,  however,  Class  I  utilization  was 
164  million  pounds  in  the  Pacific 
Northwest  market,  and  the  Gass  I  pool 
utilization  had  dropped  to  35  percent. 
By  May  of  1992,  the  percent  Class  I 
utilization  decreased  even  further  to 
30.8  percent. 

Two  other  witnesses,  one  representing 
Darigold  Farms  and  the  other  Northwest 
Independent  Milk  Producers,  testified  in 
favor  of  TCCA's  proposal.  No  one 
testified  in  opposition  to  it. 
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The  proposal  to  amend  the  delivery 
requirements  for  qualification  as  a 
supply  plant  should  be  adopted  due  to 
the  changing  conditions  in  the  market. 
As  a  result  of  increases  in  milk 
production,  pool  supply  plants  are 
utilized  less  oy  pool  distributing  plants 
as  a  source  of  milk  for  bottling. 
Consequently,  they  may  be  unable  to 
meet  the  order's  present  shipping 
requirements  and  maintain  the  producer 
status  of  dairy  fanners  that  have  been 
historically  associated  with  this  market. 

Currently,  three  options  are  open  to 
the  operators  of  pool  supply  plants  who 
Hnd  that  their  milk  is  not  needed  at  pool 
distributing  plants.  First,  despite  the 
fact  that  the  milk  is  not  needed,  they 
can  move  milk  from  the  production  area 
to  pool  plants  in  the  metropolitan  area, 
unload  it.  and  pick  up  an  equal  amount 
of  milk  from  the  pool  plant  and  return 
it  to  the  pool  supply  plant  location 
where  the  milk  can  then  be  processed 
into  Class  III  products.  This  adversely 
affects  the  milk  quality  without  even 
considering  the  costs  of  transportation, 
.yield  reduction,  and  milk  volume  loss. 
When  milk  is  handled,  abuse  occurs  to 
some  extent.  When  milk  is  pumped  into 
a  plant,  through  equipment,  and  then 
reloaded  and  hauled  back  or  hauled  to 
another  plant,  this  process  affects  the 
quality  of  the  product.  That  can  affect 
the  milk's  use  for  fluid  products, 
depending  on  the  amount  of  handling 
involved.  It  can  also  affect  the  quality  of 
cheese  that  can  be  made  from  milk. 

The  second  alternative  is  to  find 
another  pool  plant  that  has  adequate 
pool  sales  and  combine  the  two 
marketing  reports.  If  the  combined 
delivery  percentage  reaches  30  percent 
of  the  total  production  of  the  combined 
supply  plants,  then  both  plants  qualify 
to  participate  in  the  pool.  This  option 
depends  entirely  on  the  pool  supply 
plant's  ability  to  Hnd  another  supplier 
with  adequate  sales  to  cover  the  deficit 
and  one  who  is  willing  to  cooperate  by 
allowing  its  volume  to  be  used. 

The  third  option  available  to  the 
supply  plant  operator  is  to  request  a 
temporary  reduction  in  the  delivery 
requirements.  Paragraph  1124.73(c) 
allows  the  director  of  the  Dairy  Division 
to  reduce  or  increase  the  delivery 
percentage  bv  10  percent  upon  request. 

After  carefully  reviewing  the 
testimony  on  this  issue,  it  is  concluded 
that  the  delivery  requirements  for 
qualification  as  a  supply  plant  should 
be  decreased  from  not  less  than  30 
percent  to  not  less  than  20  percent.  In 
view  of  the  increases  in  milk  production 
and  the  lower  Class  I  utilization 
percentage,  it  is  much  more  appropriate 
to  permanently  change  the  delivery 
requirements  of  the  order  than  to  rely  on 


temporary  revisions  in  shipping 
percentages. 

The  evidence  shows  that  TCCA  is 
committed  to  meet  the  needs  of  the  fluid 
market.  For  example,  on  several 
occasions  it  has  reduced  its  cheese 
production  to  supply  loads  of  fluid  milk 
to  the  Portland  market. 

TCCA  is  the  largest  Oregon-based 
dairy  cooperative,  handling 
approximately  one-third  of  the  milk 
produced  in  the  State  each  day.  Of  the 
one  and  a  half  million  pounds  of  milk 
handled  daily,  roughly  1.1  million 
pounds  are  used  to  produce  cheese  for 
the  retail  market  and  400,000  pounds 
are  shipped  to  the  Portland  market  for 
sale  to  Class  I  milk  handlers. 

The  lower  shipping  percentage  for 
pool  supply  plants  will  not  jeopardize 
the  needs  of  the  fluid  market, 
particularly  with  the  provision  now  in 
the  order  that  permits  the  Director  of  the 
Dairy  Division  to  increase  the 
percentage  on  short  notice  should 
additional  shipments  become  necessary. 
The  lower  percentage  will,  however, 
permit  milk  that  has  been  historically 
associated  with  this  market  to  continue 
to  participate  in  the  marketwide  pool 
and.  for  this  reason,  it  should  be 
adopted. 

3.  Status  of  a  Milk  Plant  Operated  by  a 
State  Institution  Under  the  Pacific 
Northwest  Order 

The  Pacific  Northwest  order  should 
be  amended  to  provide  that  a  milk  plant 
operated  by  a  State  institution,  but 
which  is  not  exempt  from  the  provisions 
applicable  to  a  producer-handler,  may 
receive  up  to  an  average  of  1.000 
pounds  per  day  of  Class  I  milk  from 
fully  regulated  handlers. 

Tne  order  currently  provides  that 
"any  State  institution  shall  be  a 
producer-handler  exempt  from  the 
provisions  of  this  section  and 
§§1124.30  and  1124.32  with  respect  to 
milk  of  its  own  production  and  receipts 
from  pool  plants  processed  or  received 
for  consumption  in  State  institutions 
and  with  respect  to  movements  of  milk 
to  or  from  a  pool  plant."  Thus,  a  State 
institution  plant  may  buy  bulk  milk  or 
packaged  milk  products  as  Class  I  milk 
without  limits  from  pool  plants  for  use 
in  State  institutions.  If  such  a  plant  has 
sales  to  outlets  other  than  State 
institutions,  a  limit  on  such  purchases 
of  100  (>ounds  per  day  average  is 
applicable,  and  the  plant  must  file 
report?,  the  same  as  any  other  producer- 
h^dlejr. 

TheWashington  State  Department  of 
Corrections  proposed  amending  the 
producer-handler  and  nonpool  plant 
provisions  to  provide  total  exemption 
from  all  provisions  of  the  order  for  "a 


plant  owned  and  operated  by  a  State 
institution  or  establishment  which 
processes  or  packages  fluid  milk 
products." 

The  witness  for  the  proponent 
testified  that  because  the  Department  of 
Corrections  buys  milk 'products  from 
pool  plants,  there  is  a  continuing 
conflict  between  the  State  law  under 
which  the  prison  dairy  is  operated,  and 
the  Federal  order's  definition  of  a 
producer-handler.  He  explained  that 
under  Qiapter  72.  Correction  Reform 
Act  of  1981.  Revised  Code  of 
Washington,  the  Washington  State 
Reformatory  Dairy  (WSRD)  is  mandated 
to  "(1)  provide  a  work  training  program 
for  inmates.  (2)  imitate  private  industry 
as  much  as  possible  and  thereby  be  self- 
supporting,  and  (3)  provide  quality 
products  to  government  and  nonprofit 
agencies  at  or  below  market  prices." 
Thus,  the  WSRD  is  allowed,  under  the 
State  law,  to  buy  whatever  milk 
products  it  needs  in  order  to  serve  its 
clients.  Such  purchases  have,  on 
occasion,  exceeded  the  quantity  that  a 
producer-handler  is  allowed  to  acquire 
under  the  Pacific  Northwest  order, 
according  to  the  testimony. 

The  only  other  witness  that  testified 
in  favor  of  the  proposal  represented  the 
Oregon  Department  of  Corrections. 
Under  cross  examination,  he  indicated 
that  there  are  no  Oregon  statutes  that 
apply  to  the  Department  of  Corrections' 
dairy  facility.  On  the  other  hand,  he  also 
indicated  that  the  Dairy  is  prc^bited 
from  selling  to  the  private  sector. 

The  proposal  to  exempt  State 
institutions  was  opposed  by  one 
proprietary  handler  and  by  three 
cooperative  associations.  "The  principal 
thrust  of  the  opposition  testimony  was 
that  adoption  of  the  proposal  would 
open  the  door  for  State  institutions  to 
compete  against  fully  regulated  handlers 
for  Class  I  and  Class  II  sales,  and  that 
the  State  institutions  would  have  a 
competitive  advantage  by  being 
exempted  from  the  Federal  order  pricing 
and  pooling  regulations. 

The  proposal  to  totally  exempt  a  plant 
operated  by  a  State  institution  should 
not  be  adopted  because  it  would  make 
it  possible  for  the  operations  to  compete 
for  commercial  sales  against  fully 
regulated  handlers.  On  the  other  hand, 
there  appears  to  be  a  need  to  provide 
some  relief  from  the  very  limited 
amount  of  Class  I  fluid  milk  products 
that  such  a  plant  may  receive  from  pool 
plants  under  the  producer-handler 
provisions  of  the  order. 

After  reviewing  the  testimony  on  this 
issue,  it  is  concluded  that  a  State 
institution  that  is  not  exempt  from  the 
producer-handler  limits  on  receipts  of 
milk  from  pool  plants  should  be  able  to 
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receive  more  fluid  milk  products  from 
pool  sources  than  the  amount  allowed 
for  other  producer-handlers. 

The  evidence  shows  that  the  WSRD 
has  had  problems  in  conducting  its 
operation  in  accord  with  its  operating 
mandate  while,  St  the  same  time, 
staying  within  the  limits  that  the  order 
places  on  receipts  by  a  producer- 
handler. 

The  current  limit  on  receipts  of  fluid 
milk  products  from  pool  plants  by  a 
producer-handler  has  been  in  effect  for 
many  years  (Official  Notice  is  taken  of 
the  Order  Amending  The  Order 
Regulating  The  Handling  Of  Milk  In  The 
Puget  Sound,  Washington.  Marketing 
Area,  effective  September  1, 1959,  as 
published  in  the  Federal  Register  on 
July  29, 1959,  beginning  at  page  6027). 

While  this  proceeding  does  not  deal 
with  producer-handlers  as  such,  it  is 
clear  that  the  100  pounds  per  day  limit 
as  applied  to  a  State  institution  is 
unreasonably  low.  This  is  clearly 
demonstrated  in  the  testimony  that  in 
the  last  five  years  the  number  of  inmates 
in  the  Washington  State  Department  of 
Corrections  institutions  has  increased 
from  6,000  to  10,000  inmates,  and  that 
growth  to  12,000  is  expected  in  the  next 
three  years.  Since  the  Department  of 
Corrections  is  authorized  to  purchase 
products  that  it  does  not  process  or 
manufacture,  the  need  for  greater 
supplemental  purchases  is  clear. 
Accordingly,  a  State  institution  milk 
plant  should  be  permitted  to  receive  an 
average  of  1,000  pounds  per  day  of  Class 
I  fluid  milk  products  from  pool  plants 
during  the  month.  However,  no  change 
in  the  limit  should  be  provided  for 
producer-handlers  that  are  not  State 
institutions. 

4.  Plant  Location  Adjustments  for 
Yakima  County,  Washington,  Under  the 
Pacific  Northwest  Order 

The  proposal  to  change  the  location 
adjustment  (No.  3  in  the  Notice  of 
Hearing)  on  all  producer  milk  received 
at  plants  in  Yakima  County  in  Federal 
Milk  Order  124  is  denied. 

The  order  defines  zones  for  the 
purpose  of  determining  location 
adjustments.  The  order  currently  states 
that  Yakima  County,  Washington,  is  in 
Zone  4,  which  has  a  15  cents  per 
hundredweight  location  adjustment. 

Darigold  Farms  proposed  a  decrease 
in  the  location  adjustment  from  15  cents 
per  hundredweight  to  6  cents  per 
hundredweight,  a  change  of  9  cents. 
Accordingly,  Yakima  County  would 
move  from  Zone  4  to  Zone  2. 

The  witness  for  the  proponent 
testified  that  the  theory  behind  a 
location  adjustment  is  to  be  able  to 
attract  prodticer  milk  from  outlying 


areas  to  market  centers  or  alternatively 
to  attract  packaged  milk  from  a  pool 
plant  located  in  outlying  areas.  The 
Paciflc  Northwest  order  has  four  market 
centers:  Portland,  Oregon;  Eugene, 
Oregon;  Seattle,  Washington;  and 
Spokane,  Washington.  Yakima  County 
is  roughly  in  the  center  of  the  triangle 
formed  by  Portland,  Seattle,  and 
Spokane. 

The  witness  noted  that  the  Paciflc 
Northwest  Order  has  relatively  low 
Class  I  utilization,  about  35  percent. 
There  is  more  than  an  adequate  supply 
of  bulk  milk  to  serve  both  fluid  and 
manufacturing  markets.  He  also  pointed 
out  that  in  a  low  utilization  market  such 
as  Pacific  Northwest,  location 
adjustments  are  seldom  needed.  There 
has  been  no  history  of  handlers  in  the 
Pacific  Northwest  market  not  being  able 
to  obtain  bulk  milk. 

The  witness  testified  that  Darigold 
was  not  proposing  the  elimination  of 
location  adjustments,  but  rather  to 
maintain  the  status  quo  for  all  the  other 
fluid  milk  handlers  in  the  market.  The 
only  fluid  plant  that  would  be  affected 
is  the  Darigold  plant  in  Yakima  County, 
which  would  pay  an  added  nine  cents 
per  hundredweight. 

The  witness's  testimony  drew  a 
parallel  between  Yakima  County, 
Washington,  and  Whatcom  County.  The 
two  counties  are  very  similar,  he  noted, 
in  that  there's  a  large  concentration  of 
milk  in  a  small  area.  Moreover,  both 
plants  are  located  outside  major  market 
centers,  and  both  counties  have  small 
fluid  operations  which  serve  the  county 
area  but  not  the  market  centers. 

The  witness  for  the  proponent 
testified  that  the  proposal  was  being 
made  because  of  tlie  of>ening  of  the 
Darigold  plant  in  Sunnyside  in 
December  of  1991.  The  plant  was 
needed  to  help  balance  the  increased 
production  in  the  Pacific  Northwest  and 
the  increase  of  milk  in  Yakima  County. 
Comparing  December  of  1980  to 
December  of  1990,  Yakima  County 
dairymen  increased  their  deliveries  of 
producer  milk  from  18.9  million  pounds 
to  49.7  million  pounds  per  month.  The 
Yakima  County  producers  currently 
account  for  13.5  percent  of  the  milk 
marketed  in  the  Pacific  Northwest  order. 

The  witness  noted  that,  prior  to  the 
opening  of  the  Darigold/Sunnyside 
plant,  the  milk  from  Yakima  County  was 
sent  to  plants  in  Seattle  and  Chehalis, 
Washington,  which  have  no  location 
adjustment.  No  location  adjustment  was 
needed  since  milk  production  increases 
in  western  Washington  are  expected  to 
keep  all  plants  full. 

Tne  witness  testified  that  the  15-cent- 
per-hundredweight  location  adjustment 
at  Sunnyside,  in  effect,  constitutes  a 


"penalty"  to  the  Darigold  producers 
who  financed  the  Sunnyside  plant, 
which  was  needed  by  all  producers  to 
ensure  outlets  for  all  milk  produced  in 
the  marketing  area.  Had  the  plant  not 
been  built,  disorderly  market  operations 
surely  would  have  developed,  he  said. 
The  witness  argued  that  this  "penalty" 
is  unnecessary  because  hauling  costs 
will  move  the  milk  to  market  centers 
without  location  adjustments.  He 
pointed  out,  for  example,  that  Darigold's 
hauling  costs  from  Sunnyside  to 
Spokane,  the  closest  market  center,  is  76 
cents  per  hundredweight  for  a  distance 
of  120  miles,  or  .6  cents  per  mile.  In 
comparison,  the  proposed  decrease  from 
15  cents  to  6  cents  would  move  the  milk 
only  about  15  miles  at  the  .6-cent-per- 
hundredweight  cost. 

The  witness  testified  that  for  any 
producer  farm  located  closer  to  Spokane 
than  to  Sunnyside,  it  is  cheaper  to  move 
milk  to  Spokane  than  to  Sunnyside  even 
with  no  location  adjustment.  Reducing 
the  location  adjustment  to  six  cents 
merely  moves  the  geographic  break-even 
point  15  miles  closer  to  Sunnyside  and' 
enlarges  by  the  same  15  miles  the  area 
from  which  Spokane  pool  plants  can 
readily  attract  milk. 

The  witness  testified  that  within  the 
original  area,  without  the  15-mile 
adjustment,  there  already  is  enough 
milk  to  satisfy  the  needs  of  Spokane 
pool  plants,  so  there  is  no  need  to 
provide  a  further  incentive  to  move  milk 
that  is  located  in  that  15-mile  area  closer 
to  Sunnyside.  The  Sunnyside  milk  also 
can  and  does  supply  Seattle  pool  plants 
and  could  service  plants  in  Portland  and 
Spokane.  A  similar  analysis  shows  that 
there  is  far  more  milk  in  the  areas  closer 
to  Seattle  and  Portland  than  needed  by 
pool  plants  in  those  areas.  Therefore, 
the  15-mile  incentive  which  the  6-cent 
location  adjustment  represents  is  not 
really  needed  as  an  incentive  to  move 
milk  to  those  market  centers.  The 
witness  noted  that  the  combination  of 
some  Yakima  Valley  milk  that  is  surplus 
to  the  Sunnyside  plant's  capacity,  plus 
the  western  Washington  milk,  is 
adequately  supplying  the  needs  of  all 
the  plants  in  western  Washington. 

Three  other  witnesses  testified  on 
Proposal  No.  3.  The  witnesses  for 
Portland  Independent  Milk  Producers 
Association  and  Olympia  Cheese 
Company  were  opposed  to  Proposal  No. 
3,  and  the  witness  from  Inland 
Northwest  Dairies,  Inc.,  also  expressed 
reservations.  Two  briefs  discussing 
Proposal  No.  3  were  filed,  one  by 
Darigold  Farms  in  favor  of  the  proposal, 
and  one  by  Portland  Independent  Milk 
Producers  Association  opposed  to  the 
proposal. 
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Portland  Inde{>endent  Millc  Producers 
Association  opposed  Proposal  No.  3  to 
change  the  zone  classincation  for  plants 
in  Yakima  County  from  Zone  4  to  Zone 
2  to  reflect  the  same  location  adjustment 
that  Whatcom  County  currently  enjoys. 
The  witness  testified  that  the  theory 
behind  a  location  adjustment  is  to  be 
able  to  attract  producer  milk  from 
outlying  areas  to  market  centers.  He 
pointed  out  that  the  proposed  zone 
change  in  the  proposal  appears  to  have 
the  opposite  effect  in  that  it  would 
increase  the  return  to  producers 
delivering  milk  to  plants  located  in 
Yakima  County. 

The  witness  noted  that  increased 
returns  could  send  two  signals.  One 
signal  is  that  there  is  actually  an 
additional  demand  for  fluid  milk  to  be 
delivered  to  Yakima  County,  which  is 
not  believed  to  be  the  case.  There 
appears  to  be  more  than  an  adequate 
supply  of  milk  for  the  Yakima  County 
fluid  operations.  The  second  signal  sent 
to  producers  when  there  is  a  situation 
of  increasing  returns  is  to  increase 
production.  The  witness  did  not  feel 
that  either  of  these  signals  is  appropriate 
in  light  of  the  theory  behind  a 
functioning  location  adjustment 
program  or  the  already  increasing 
supplies  of  milk  surplus  to  fluid  market 
needs  in  these  areas. 

The  witness  also  expressed  concern 
that  there  is  an  increasing  imbalance 
between  freight  costs  Of  milk  produced 
in  the  Yakima  Valley  area  and  delivered 
to  local  plants  and  that  milk  which 
moves  up  to  200  miles  to  the  market 
center.  He  argued  that  acceptance  of 
Proposal  No.  3  further  accentuates  the 
potential  imbalance.  The  witness  stated 
that  it  was  their  understanding  that 
Yakima  County  is  the  type  of  market 
situation  that  a  location  differential 
program  is  designed  to  protect. 

In  comparing  Whatcom  County  to 
Yakima  County  in  this  proposal,  the 
witness  extended  that  comparison  by 
quoting  from  the  1988  final  decision  (53 
FR  49165)  which  merged  the  Oregon/ 
Washington  and  Puget  Sound/Inland 
Empire  Federal  milk  orders  into  the 
Pacific  Northwest  order  and  established 
the  current  location  adjustment  program 
under  the  merged  order. 

"Propooents'  arguments  for  reducing  the 
present  six  cent  location  adjustment  at 
locations  in  Whatcom  County.  Washington, 
are  less  persuasive.  The  location  adjustment 
should  not  be  reduced.  One  reason  given  for 
such  a  reduction  was  that  the  nearby 
manufacturing  plant  in  L>'nden  provides  an 
outlet  for  milk  surplus  to  the  market's  fluid 
needs  while  location  adjustments  are  still 
needed  at  locations  in  southern  and  central 
Oregon  and  central  Washington  precisely 
because  no  nearby  manufoctiuing  plant  exists 


to  provide  an  outlet  for  surplus  milk 
produced  in  these  areas.  In  foct.  the  situaUon 
thus  described  by  the  Darigold  witness 
should  result  in  a  greater  location  adjustment 
for  Whatcom  County,  for  instance,  than 
Jackson  County,  Oregon.  The  receipt  of  milk 
at  a  manufecturing  plant  located  in  an  area 
of  heavy  milk  production  at  some  distance 
from  the  market's  center  is  the  classic 
situation  to  which  location  adjustments  were 
designed  to  apply.  Prices  paid  for  such  milk 
are  adjusted  downward  for  location  to 
compensate  for  the  fact  that  the  milk  has  not 
been  hauled  to  distant  bottling  plants  but 
instead  has  been  shipped  a  relatively  short 
distance  at  a  significantly  lower  hauling 
cost." 

The  witness  quoted  another  passage 
from  that  decision  where  it  states. 

"these  markets,  with  manufecturing  plants 
located  in  heavy  production  areas  distant 
from  most  distributing  plant  locations,  are 
more  comparable  to  the  situation  of  Whatcom 
County.  Si>ch  increases,  that  update  location 
adjustments  to  correspond  to  the  significant 
increases  In  hauling  costs  that  have  been 
experienced  since  most  location  adjustment 
provisions  were  written,  are  actually  tJie  only 
means  of  "modernizing"  location 
adjustments.  It  is  very  possible  that  it  would 
be  appropriate  to  modernize  or  increase  the 
location  adjustment  at  Whatcom  County  as 
urged  by  Northwest  Independent  Milk 
Producers  Association  and  Carnation 
Company.  However,  tliere  is  inadequate  data 
and  testimony  in  the  record  of  this 
proceeding  to  determine  an  appropriate 
change  in  the  level  of  location  adjustment  for 
Whatcom  County." 

The  witness  pointed  out  that  the  same 
theory  underlying  the  1988  decision 
relative  to  Whatcom  Coimty  is 
applicable  to  Proposal  No.  3,  and 
expressed  the  view  that  based  on  the 
current  harmonious  relationships 
within  the  marketplace,  the  15-cent 
location  adjustment  should  be 
maintained  if  location  adjustments  are 
going  to  continue  to  be  recognized 
within  this  Federal  order. 

Olympia  Cheese  Company  opposed 
Proposal  No.  3  relative  to  changing  the 
zone  classification  for  plants  in  Yakima 
County  from  Zone  4  to  2^ne  2  to  reflect 
the  same  location  adjustment  as 
Whatcom  County.  The  witness  testified 
that  Olympia  Cheese  Company 
currently  procures  a  substantial  portion 
of  its  milk  supply  in  Yakima  County. 
That  milk  has  to  be  shipped  over  the 
mountains  in  order  to  get  to  western 
Washington  where  its  plant  is  located. 
The  company  subsidizes  part  of  those 
hauling  costs.  The  witness  maintains 
that  the  proposed  reduction  in  the 
location  adjustment  in  Yakima  Coimty 
will  further  add  to  milk  costs  because  in 
order  to  keep  the  milk  supply  from  that 
county,  hauling  costs  will  have  to  be 
subsidized  further  by  the  same  amount 
as  the  reduction  in  the  location 


adjustment  in  order  to  stay  competitive 
in  milk  procurement  in  that  region. 

The  witness  testified  that  Olv'mpia 
Cheese  Company's  suppliers  are  going 
to  be  competing  precisely  against  those 
suppliers  in  the  Yakima  County  area, 
forcing  them  to  come  up  with  the  same 
amount,  even  though  its  suppliers  go 
across  the  mountains  to  western 
Washington.  The  witness  contends  that 
if  its  suppliers  were  breaking  even 
before  with  respect  to  hauling  cost,  with 
the  adoption  of  Proposal  No.  3  they 
would  be  nine  cents  worse  off. 

The  OI>'mpia  Cheese  Company's 
witness  stated  that  a  location 
adjustment's  traditional  role  is  to  reduce 
the  payment  to  individual  fanners  for 
any  milk  that  stays  in  the  county — i.e., 
that  milk  which  is  not  shipped  to  a 
heavily  populated  area.  This  provides  a 
disincentive  and  promotes  the  shipment 
of  milk  from  high  production/low 
population  areas  to  high  population 
areas.  The  witness  stated  that  in  the  case 
of  Proposal  No.  3.  it  appears  the  location 
adjustment  is  doing  the  opposite  of 
intended,  in  the  sense  that  all  of  a 
sudden  the  incentive  is  reduced, 
therefore  increasing  the  incentive  for  the 
milk  to  stay  in  Yakima  Coimty.  The 
witness  pointed  out  that  location 
adjustments  are  there  precisely  to 
promote  shipment  of  milk  to  populated 
areas,  and  that  they  were  used  as  a 
mechanism  by  USDA  for  this  purpose. 

Inland  Northwest  Dairies.  Inc..  also 
expressed  concerns  over  the  adoption  of 
Proposal  No.  3.  The  witness  emphasized 
that  there  has  been  a  very  harmonious 
relationship  in  the  marketplace.  The 
witness  stated  that,  with  the  adoption  of 
Proposal  No.  3,  the  company  might  be 
in  a  much  tougher  position  in  the  future 
to  recruit  milk  from  producers  in  the 
Yakima  Valley,  from  where  80  percent 
of  its  milk  supply  comes.  He  contended 
that  because  oi  competitive  conditions, 
Darigold's  producers  may  not  have  to 
pay  as  much  in  the  future  to  get  their 
milk  to  the  Surmyside  plant  as  what 
others  would  have  to  pay  to  bring  milk 
from  the  Yakima  region  to  Spokane, 
Washington. 

The  witness  was  further  concerned 
with  adjusting  the  location  allowance 
because  of  the  sitiiation  that  also  exists 
in  Moses  Lake,  where  Safeway  85.  Inc.. 
a  pool  plant,  has  a  15-cent  location 
adjustment  He  stated  that  reducing  the 
location  adjustment  in  Yakima  County 
could  create  some  disparity  in  the 
maiicetplace  because  Safeway  is 
definitely  competition.  The  witness 
emphasized  that  the  majority  of  its  milk 
comes  from  the  Yakima  and  Benton 
County  region  and  that  in  the  long-term 
there  may  be  some  inequities  should  the 
amount  charged  Darigold  producers  in 
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the  future  be  adjusted  by  the  location 
adjustment  in  Proposal  No.  3. 

The  purpose  and  intention  of  location 
adjustments  is  to  provide  the  incentive 
to  move  milk  from  one  area  to  another 
for  fluid  uses  only.  Generally  speaking, 
this  means  moving  milk  from  outlying 
production  areas  to  the  more  heavily 
populated  market  centers. 

The  evidence  indicates  that  there  is 
no  need  to  move  milk  for  fluid  use  bom 
Yakima  County  to  any  of  the  population 
centers  in  this  market:  i.e.,  Seattle, 
Portland,  Eugene  or  Spokane.  If 
anything,  the  context  of  the  total 
testimony  raises  a  question  about 
whether  there  is  any  need  for  location 
adjustments  in  this  market.  With  an 
abundance  of  fluid  milk  in  the 
marketplace,  location  adjustments  may 
not  be  needed  as  an  incentive  to  attract 
producer  milk  frtim  outlying  areas  to 
market  centers.  No  proposal  was 
presented,  however,  that  addressed  the 
concept  of  having  no  location 
adjustments. 

The  witness  for  the  proponent 
testified  that  the  proposal  was  being 
made  because  of  the  opening  of  the 
Darigold  plant  in  Sunnyside  in 
December  of  1991  to  help  balance  the 
increased  production  in  the  Pacific 
Northwest  and  the  increase  of  milk  in 
Yakima  County.  Prior  to  the  opening  of 
the  Darigold/Sunnyside  plant,  milk 
from  Yakima  County  was  sent  to  plants 
in  Seattle  and  Chehalis,  Washington, 
which  have  no  location  adjustment.  The 
witness  testified  that  the  15-cent-per- 
hundredweight  location  adjustment  at 
Suimyside  in  effect  constitutes  a 
"penalty"  to  the  Darigold  producers 
who  financed  the  Sunnyside  plant.  In 
light  of  this,  however.  Darigold 
producers  now  have  access  to  the  local 
Suimyside  plant  without  having  to 
incur  the  costs  of  hauling  milk  to  Seattle 
and  Chehalis,  Washington. 

Current  conditions  indicate 
harmonious  relationships  within  the 
marketplace.  The  location  adjustment 
change  proposed  is  not  needed  to 
prevent  disorderly  marketing  conditions 
in  Yakima  County  or  anywhere  within 
the  marketplace.  Fluid  milk  needs  are 
being  more  than  adequately  met,  and 
there  appears  to  be  no  need  to 
encourage  production  of  milk  in  the 
Pacific  Northwest  market  by  increasing 
the  level  of  returns  to  producers.  If 
anything,  with  an  abundance  of  Class  I 
milk  available  in  the  metropolitan  areas, 
this  may  be  an  indication  that  the  entire 
Qass  I  price  and  location  adjustment 
structure  should  be  reviewed. 

We  would  add.  moreover,  in  response 
to  testimony  that  a  reduction  of  the 
location  adjustment  would  increase  the 
costs  of  obtaining  milk  for  a  cheese 


plant  in  western  Washington,  that  it  is 
not  the  purpose  of  a  location  adjustment 
to  facilitate  the  movement  of  milk  to  a 
distant  location  for  manufacturing  uses. 

In  view  of  the  testimony  presented, 
we  find  no  compelling  reason  to  adopt 
the  proposal.  We  must  conclude  that 
Yakima  Coimty,  Washington,  should 
remain  in  Zone  4  with  a  IS-cent-per 
hundredweight  location  adjustment 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions,  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  Orders  124  and 
135  were  first  issued  and  when  they 
were  amended.  The  previous  findings 
and  determinations  are  hereby  ratified 
and  confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act; 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  respective  marketing 
areas,  and  the  minimum  prices  specified 
in  the  tentative  marketing  agreements 
and  the  orders,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest;  and 

(c)  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  will  regulate 
the  handling  of  milk  in  the  same 
manner  as,  and  will  be  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  and  commercial  activity 
specified  in,  mariieting  agreements  upon 
which  a  hearing  has  been  held. 


Recommended  Marketing  Agreements 
and  Order  Amending  the  Orders 

The  recommended  marketing 
agreements  are  not  included  in  this 
decision  because  the  regulatory 
provisions  thereof  would  be  the  same  as 
those  contained  in  the  orders,  as  hereby 
proposed  to  be  amended.  The  following 
order  amending  the  orders,  as  amended, 
regulating  the  handling  of  milk  in  the 
Pacific  Northwest  and  Southwestern 
Idaho-Eastern  Oregon  marketing  areas  is 
recommended  as  the  detailed  and 
appropriate  means  by  which  the 
foregoing  conclusions  may  be  carried 
out. 

List  of  Sub)ects  in  7  CFR  Paris  1124  and 
1135 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble  7  CFR  parts  1124  and  1135  are 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
Parts  1124  and  1135  continues  to  read 
as  follows: 

AtOhority:  Sees.  1-19,  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

PART  1124-MILK  IN  THE  PAaPIC 
NORTHWEST  MARKETINQ  AREA 

f  1124.7    [Amended] 

2.  In  §  1124.7Cb)  introductory  text,  the 
number  "30"  is  changed  to  "20". 


$1124^    [An 

3.  bi  §  1124.9(c),  the  words  "and 
nonfat  milk  solids"  are  added  following 
the  word  "butterfat". 

4.  In  §  1124.10,  paragraph  (c)(2)  is 
revised  to  read  as  follows: 

f  1124.10    Producer-handler. 

•  •        •        •        • 

(O*  •  • 

(2)  The  producer-handler  handles 
fluid  milk  products  from  sources  other 
than  the  milk  production  facilities  and 
resources  specified  in  paragraph  (b)  of 
this  section,  except  as  specified  below; 

(i)  A  producer-handler,  other  than  a 
State  institution,  may  receive  fluid  milk 
products  from  pool  plants  if  such 
receipts  do  not  exceed  a  daily  average 
of  100  pounds  during  the  month;  and 

(ii)  A  State  institution  that  otherwise 
qualifies  as  a  producer-handler,  but 
which  processes  or  receives  milk  for 
consumption  outside  of  a  State 
institution,  may  receive  fluid  milk 
products  from  pool  plants  if  such 
receipts  do  not  exceed  a  daily  average 
of  1,000  poimds  per  day  during  the 
month. 

•  •  •  •  •      . 

5.  Section  1124.19  is  revised  to  read 
as  follows: 
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f  1124.19    Product  prlc««  and  bottortal 
dittoranttaL 

The  prices  specified  in  this  section, 
which  are  computed  by  the  Director  of 
the  Dairy  Division,  Agricultural 
Marketing  Service,  shall  be  used,  where 
speciHed,  in  calculating  the  basic 
formula  prices  pursuant  to  §  1124.51. 
The  term  "workday"  as  used  in  this 
section  shall  mean  each  Monday 
through  Friday  that  is  not  a  national 
holiday. 

(a)  Butter  price  means  the  simple 
average,  for  the  first  15  days  of  the 
month,  of  the  daily  prices  per  pound  of 
Grade  A  (92-score)  butter  on  the  Chicago 
Mercantile  Exchange,  using  the  price 
reported  each  week  as  the  price  for  the 
day  of  the  report,  and  for  each  following 
workday  until  the  next  price  is  reported. 

(b)  Cheddar  cheese  price  means  the 
simple  average,  for  the  first  15  days  of 
the  month,  of  the  daily  prices  per  pound 
of  Cheddar  cheese  in  40- pound  blocks. 
The  prices  used  shall  be  those  of  the 
National  Cheese  Exchange  (Green  Bay. 
Wl),  using  the  price  reported  each  week 
as  the  price  for  the  day  of  the  report  and 
for  each  following  workday  until  the 
next  price  is  reported. 

(c)  Nonfat  dry  milk  price  means  the 
simple  average  of  the  prices  per  pound 
of  nonfat  dry  milk  for  the  first  15  days 
of  the  month  computed  as  follows: 

(1)  The  prices  used  shall  be  the  prices 
(using  the  midpoint  of  any  price  range 
as  one  price)  of  high  heat,  low  heat,  and 
Grade  A  nonfat  dry  milk,  respectively, 
for  the  Central  States  production  area; 

(2)  For  each  week,  determine  the 
simple  average  of  the  prices  reported  for 
the  three  types  of  nonfat  dry  milk.  Such 
average  shall  be  the  daily  price  for  the 
day  that  such  prices  are  reported  and  for 
each  preceding  workday  until  the  day 
such  prices  were  previously  rep<vted; 
and 

(3)  Add  the  prices  determined  In 
paragraph  (c)(2)  of  this  section  for  the 
first  15  days  of  the  month  and  divide  by 
the  number  of  days  for  which  there  is 

a  daily  price. 

(d)  Edible  whey  price  means  the 
simple  average,  for  the  first  15  days  of 
the  month,  of  the  daily  prices  per  pound 
of  edible  whey  powder 
(nonhygroscopic).  The  prices  used  shall 
be  the  prices  (using  the  midpoint  of  any 
price  range  as  one  price)  of  edible  whey 
pcA-der  for  the  Central  States 
production  area.  The  average  shall  be 
computed  using  the  price  repjorted  each 
week  as  the  daily  price  for  that  day  and 
for  each  preceding  workday  until  the 
day  such  price  was  previously  reported. 

(e)  The  butterfat  differential  is  the 
number  that  results  from  subtracting  the 
computation  in  paragraph  (e)(2)  from 


the  computation  in  paragraph  (e)(1)  and 
rounding  to  the  i>earest  one-tenth  cent: 

(1)  Multiply  0.138  times  the  monthly 
average  Chicago  Mercantile  Exchange 
Grade  A  (92-score)  butter  price  as 
reported  and  published  by  the  Dairy 
Division: 

(2)  Multiply  0.0028  times  the  average 
price  per  hundredweight,  at  test,  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month. 

6.  In  §  1124.30,  paragraphs  (a)(l)(i). 
(ii),  (c)(1),  (2)  and  (3)  are  revised  to  read 
as  follows: 

f  1124.30    Reports  of  receipts  and 
utiUzatkMi. 


butterfat  and  nonfat  milk  solids 
contained  in  such  milk; 


(a)*  *  • 
(1)  *  *  • 

(i)  Milk  received  directly  from 
producers  (including  suchJiandler's 
own  production)  and  the  pounds  of 
nonfat  milk  solids  contained  therein; 

(ii)  Milk  received  from  a  coop>erative 
association  pursuant  to  §  1124.9(c)  and 
the  pounds  of  nonfat  milk  solids 
contained  therein; 

(c)-  •  • 

(1)  The  pounds  of  skim  milk, 
butterfat.  and  nonfat  milk  solids 
received  from  producers; 

(2)  The  utilization  of  skim  milk, 
butterfat.  and  npnfat  milk  solids  for 
which  it  is  the  handler  pursuant  to 
§  1124.9(b);  and 

(3)  The  quantities  of  skim  milk, 
butterfat,  and  nonfat  milk  solids 
delivered  to  each  pool  plant  pursuant  to 
§  1124.9(c). 

7.  In  §  1124.31.  paragraphs  (a)(1),  (b) 
introductory  text,  and  (b)(1)  are  revised 
to  read  as  follows: 

§1124.31    Payroll  reports. 

(a)*  •  • 

(1)  The  total  pounds  of  milk  received 
from  each  producer,  the  pounds  of 
butterfat  and  nonfat  milk  sohds 
contained  in  such  milk,  and  the  number 
of  days  on  which  milk  was  delivered  by 
the  producer  during  the  month; 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  who  wishes 
computations  pursuant  to  §  1124.75(a) 
to  be  considered  in  the  computation  of 
its  obligation  pursuant  to  §  1124.75  shall 
submit  its  payroll  for  deliveries  of  Grade 
A  milk  by  dairy  fanners  which  shall 
show: 

(1)  The  total  pounds  of  milk  received 
from  each  producer  and  the  pounds  of 


8.  Section  1124.32  is  revised  to  reed 
as  follows: 

11124.32    Other  reports. 

In  addition  to  the  reports  required 
pursuant  to  §  1124.30  and  1124.31,  each 
handler  shall  report  such  other 
information  as  the  market  administrates 
deems  necessary  to  verify  or  establish 
such  handler's  obligations  under  the 
order. 

9.  Section  1124.41  is  amended  by 
revising  the  second  sentence  of 
paragraph  (c)  to  read  as  follows: 

S  1124.41    Shrinkage. 

(c)  •  •  •  If  the  operator  of  a  plant  or 
a  commercial  food  processing 
establishment  pursuant  to  §  1124.20 
purchases  such  milk  on  the  basis  of 
weights  determined  from  its 
measurement  at  the  farm,  and  butterfat 
tests  and  nonfat  milk  solids  determined 
from  farm  bulk  tank  samples,  the 
applicable  percentage  under  this 
paragraph  for  the  cooperative 
association  shall  be  zero. 

10.  The  center  heading  preceding 

§  1124.50  is  revised  to  read  "Class  and 
Component  Pricas". 

11.  Section  1124.50  is  revised  to  read 
as  follows: 

(1124.50   Class  and  component  prices. 

The  class  arid  component  prices  for 
the  month,  per  hundredweight  or  per 
pound,  shall  be  as  follows: 

(a)  The  Class  I  price,  sub)edt  to  the 
provisions  of  §  1124.52,  shall  be  the 
basic  formula  price  defined  in  §  1124.51 
for  the  second  preceding  month  plus 
$1.90; 

(b)  The  Class  n  price  shall  be 
computed  by  the  Director  of  the  Dairy 
Division  and  transmitted  to  the  market 
administrator  on  or  before  the  15th  day 
of  the  preceding  month.  The  Qass  II 
price  shall  be  the  basic  Class  n  formula 
price  computed  pursuant  to  §  1124.51(b) 
for  the  month  plus  the  amount  that  the 
value  computed  pursuant  to  paragraph 
(b)(1)  of  this  section  exceeds  the  value 
computed  pursuant  to  paragraph  (b)(2) 
of  this  section,  plus  any  amount  by 
which  the  basic  Class  U  formula  price 
for  the  sec9nd  preceding  month, 
adjiisted  pursuant  to  paragraphs  (b)(1) 
and  (b)(2)  of  this  section,  was  less  than 
the  Qass  III  price  for  the  second 
preceding  month. 

(1)  Determine  for  the  most  recent  12- 
month  period  the  simple  average 
(rounded  to  the  nearest  cent)  of  the 
basic  formula  prices  computed  pursuant 
to  §  1124.51(a)  and  add  25  cenU;  and 
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(2)  Determine  for  the  same  12-month 
period  as  specified  in  paragraph  (b)(1)  of 
this  section  the  simple  average  (rounded 
to  the  nearest  cent)  of  the  basic  Class  11 
formula  prices  computed  pursuant  to 
§  1124.51(b). 

(c)  The  Class  III  price  shall  be  the 
basic  formula  price  for  the  month. 

(d)  The  Class  III-A  price  for  the  month 
shall  be  the  average  Western  States 
nonfat  diy  milk  price  for  the  month,  as 
reported  by  the  Department,  less  12.5 
cents,  times  an  amount  computed  by 
subtracting  from  9  an  amount  calculated 
by  dividing  .4  by  such  nonfat  dry  milk 
price,  plus  the  butterfat  diffierential 
times  35  and  rounded  to  the  nearest 
cent. 

(e)  The  skim  milk  price  per 
hundredweight  shall  be  the  basic 
formula  price  for  the  month  pursuant  to 
§  1124.51(a)  less  an  amount  computed 
by  multiplying  the  butterfat  differential 
computed  pursuant  to  §  1124.19(e)  by 
35. 

(f)  The  butterfat  price  per  pound  shall 
be  the  total  of:  (1)  the  skim  price 
computed  in  paragraph  (e)  divided  by 
100:  and  (2)  the  butterfat  differential 
computed  pursuant  to  §  1124.19(e) 
multiplied  by  10. 

(g)  The  nonfat  milk  solids  price  per 
pound  shall  be  computed  by  subtracting 
the  butterfat  price,  multiplied  by  3.5, 
from  the  basic  formula  price  and 
dividing  the  result  by  the  average 
percentage  of  nonfat  milk  solids  in  the 
milk  on  which  the  basic  formula  price 
is  based,  as  announced  by  the  Dairy 
Division.  The  resulting  price  shall  be 
rounded  to  the  nearest  whole  cent. 

12.  Section  1124.51  is  revised  to  read 
as  follows: 

$  1 1 24.51    Basic  formula  prices. 

(a)  The  basic  formula  price  shall  be 
the  average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month,  adjusted  to  a  3.5  percent 
butterfat  basis  and  rounded  to  the 
nearest  cent  using  the  butterfat 
differential  computed  pursuant  to 

§  1124.19(e). 

(b)  The  basic  Class  II  formula  price  for 
the  month  shall  be  the  basic  formula 
price  determined  pursuant  to 

§  1124.51(a)  for  the  second  preceding 
month  plus  or  minus  the  amount 
computed  pursuant  to  paragraphs  (b)(1) 
through  (4)  of  this  section: 
(1)  The  gross  values  per 
hundredweight  of  milk  used  to 
manufacture  cheddar  cheese  and  butter- 
nonfat  dry  milk  shall  be  computed, 
using  price  data  determined  pursuant  to 
§  1124.19  and  yield  factors  in  effect 
under  the  Dairy  Price  Support  Program 


authorized  by  the  Agricultural  Act  of 
1949,  as  amended,  for  the  first  15  days 
of  the  preceding  month  and,  separately, 
for  the  first  15  days  of  the  second 
preceding  month  as  follows: 

(i)  The  gross  value  of  milk  used  to 
manufacture  cheddar  cheese  shall  be  the 
sum  of  the  following  computations: 

(A)  Multiply  the  cneddar  cheese  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese; 

(Bj  Multiply  the  butter  price  by  the 
yield  factor  us^  under  the  Price 
Support  Program  for  determining  the 
butterfat  component  of  the  whey  value 
in  the  cheese  price  computation:  and 

(C)  Subtract  from  the  edible  whey 
price  the  processing  cost  used  under  the 
Price  Support  Program  for  edible  whey 
and  multiply  any  positive  difference  by 
the  yield  factor  used  under  the  Price 
Support  Program  for  edible  whey. 

(li)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
comoutations: 

(Aj  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  butter;  and 

(B)  Muhiply  the  nonfat  dry  milk  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk. 

(2j  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  cheddar 
cheese  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfet  dry  milk  for 
the  first  15  days  of  the  preceding  month 
exceed  or  are  less  than  the  respective 
gross  values  for  the  first  15  days  of  the 
second  preceding  month. 

(3)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (b)(2) 
of  this  section  by  determining  the 
relative  proportion  that  the  data 
included  in  each  of  the  following 
paragraphs  is  of  the  total  of  the  data 
represented  in  paragraphs  (b)(3)  (i)  and 
(ii)  of  this  section: 

(i)  Combine  the  total  American  cheese 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Statistical  Reporting  Service  of  the 
Department  for  the  most  recent 
preceding  period,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese  to 
determine  the  quantity  of  milk  used  in 
the  production  of  American  cheddar 
cheese;  and 

(ii)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Statistical  Reporting  Service  of  the 
Department  for  the  most  recent 
preceding  period,  and  divide  by  the 
yield  factor  used  under  the  Price 


Support  Program  for  nonfat  dry  milk  to 
determine  the  quantity  o'f  milk  used  in 
the  production  of  butter-nonfat  dry 
milk. 

(4)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (b)(2)  of  this 
section  in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (b)(3)  of  this 
section. 

§1124.S1a    [Ramoved] 

13.  Section  1124.51a  is  removed. 

14.  Section  1124.53  is  revised  to  read 
as  follows: 

$  1 1 24.53    Announcement  of  ctass  and 
component  prices. 

The  market  administrator  shall 
announce  publicly: 

(a)  On  or  before  the  5th  day  of  each 
month,  the  Class  I  price  for  the 
following  month  and  the  Class  III  and 
Class  ni-A  prices  for  the  preceding 
month; 

(b)  On  or  before  the  15th  day  of  each 
month,  the  Class  II  price  for  the 
following  month;  and 

(c)  On  or  before  the  5th  day  after  the 
end  of  each  month,  the  basic  formula 
price,  the  prices  for  skim  milk  and 
butterfat.  and  the  nonfat  milk  solids 
price. 

15.  The  center  heading  preceding 

§  1124.60  is  revised  to  read  "Differential 
Pool  And  Handler  Obligations". 

16.  Section  1124.60  is  revised  to  read 
as  follows: 

§  1 1 24.60    Computation  of  handlers' 
ot>ltgationc  to  pool. 

The  market  administrator  shall 
compute  each  month  for  each  handler 
defined  in  §  1124, 9(a)  with  respect  to 
each  of  the  handler's  pool  plants,  and 
for  each  handler  described  in  §  1124.9 
(b)  and  (c).  an  obligation  to  the  pool  by 
combining  the  amounts  computed  as 
follows: 

(a)  Multiply  the  pounds  of  producer 
milk  in  Class  I  pursuant  to  §  1124.44  by 
the  difierence  between  the  Class  I  price, 
adjusted  pursuant  to  §  1124.52,  and  the 
Class  III  price: 

(b)  Multiply  the  pounds  of  producer 
milk  in  Class  II  pursuant  to  §  1124.44  by 
the  difference  between  the  Class  n  price 
and  Class  in  price; 

(c)  Add  or  subtract,  as  appropriate, 
the  amount  that  results  from 
multiplying  the  pounds  of  producer 
milk  in  Class  III-A  by  the  amount  that 
the  Class  III-A  price  is  more  or  less, 
respectively,  than  the  Class  III  price; 

(d)  Multiply  the  pounds  of  skim  milk 
in  Class  I  producer  milk  pursuant  to 

§  1124.44  by  the  skim  milk  price  for  the 
month; 


Federal  Roister  /  Vol.  58,  No.  198  /  Friday,  October  15.  1993  /  Proposed  Rules 


53451 


(e)  Multiply  the  nonfat  milk  solids 
price  for  the  month  by  the  pounds  of 
nonfat  milk  solids  associated  with  the 
pounds  of  producer  skim  milk  in  Class 
U  and  Qass  m  during  the  month.  The 
pounds  of  nonht  milk  solids  shall  be 
computed  by  multiplying  the  producer 
skim  milk  pounds  so  assigned  by  the 
percentage  of  nonfat  milk  sohds  in  the 
handler's  receipts  of  producer  skim  milk 
during  the  month  for  each  report  filed 
separately; 

(f)  With  respect  to  skim  milk  and 
butterfat  overages  assigned  pursuant  to 
§  1124.44(a)(15),  (b).  and  paragraph 
(f)(vi)  of  this  section: 

(1)  Multiply  the  total  pounds  of 
butterfat  by  the  butterfat  price; 

(2)  Muhipiy  the  skim  milk  pounds 
assigned  to  Class  I  by  the  skim  milk 
price; 

(3)  Multiply  the  pounds  of  nonfat 
milk  solids  associated  with  the  skim 
milk  pounds  assigned  to  Qass  n  and  III 
by  the  nonfat  milk  solids  price; 

(4)  Multiply  the  combined  skim  milk 
and  butterfat  pounds  assigned  to  Class 
I  by  the  difference  between  the  Class  I 
price,  adjusted  for  location,  and  the 
Class  in  price; 

(5)  Multiply  the  confined  skim  milk 
and  butterfat  pounds  assigned  to  Qass 
n  by  the  difference  between  the  Qass  II 
price  and  the  Qass  III  price;  and 

(6)  Overage  at  a  nonpool  plant  that  is 
located  aa  the  same  premises  as  a  pool 
plant  shall  be  prorated  between  the 
quantity  of  skim  and  butterfat  received 
by  transfer  from  the  pool  plant  and 
other  source  milk  received  at  the 
nonpool  plant.  The  pool  plant  operator's 
obligation  to  the  pool  with  respect  to 
such  overage  will  be  computed  by 
adding  the  prorated  (>ounds  of  skim 
milk  wd  butterfat  to  the  amounts 
assigned  pursuant  to  §  1124.44(a)(15) 
and  (b); 

(g)  With  resi)ect  to  skim  milk  and 
butterfat  assisted  to  shrinkage  pursuant 
to  §  1124.44{aMlO)  and  (b): 

(1)  Multiply  the  total  pounds  of 
butterfat  by  the  butterfat  price; 

(2)  Multiply  the  skim  milk  pounds 
assigned  to  Class  I  by  the  skim  milk 
price; 

(3)  Multiply  the  pounds  of  nonfat 
milk  solids  associated  with  the  skim 
milk  pounds  assigned  to  Qass  0  and  m 
by  the  nonfat  milk  solids  price; 

(4)  Multiply  the  combined  skim  milk 
and  butterfat  pounds  assigned  to  Class 
I  by  the  difiierence  between  the  Class  I 
price,  adjusted  for  location,  and  the 
Class  ni  price; 

(5)  Muhipiy  the  combined  skim  milk 
and  butterfat  pounds  assigned  to  Qass 
Q  by  the  difference  between  the  Qass  n 
price  and  the  Qass  m  price;  and 


(6)  Subtract  the  Class  III  value  of  the 
milk  at  the  previous  month's  nonfat 
milk  solids  and  butterfat  prices; 

(h)  Multiply  the  difference  between 
the  Class  I  price,  adjusted  for  the 
location  of  the  pool  plant,  and  the  Class 
in  price  by  the  combined  pounds  of 
skim  milk  and  butterfat  assigned  to 
Class  I  pursuant  to  %  1124.43(1}  and 
subtracted  from  Qass  I  pursuant  to 
§  1124.44(a)(8)(i)  throu^  (iv),  (vii).  and 
§  1124.44(b).  excludinc: 

(1)  Receipts  of  bulk  fluid  cream 
products  from  an  other  order  plant; 

(2)  Receipts  of  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants,  and  unregulated  supply 
plants;  and 

(3)  Receipts  of  nonfluid  milk  products 
that  are  distributed  as  labeled 
reconstituted  milk  for  which  payments 
are  made  to  the  producer-settlement 
fund  of  another  order  under 

§  1124.75(b)(4)  or  (c); 

(i)  Multiply  the  combined  pounds  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1124.44(a}(8)(v) 
and  (vi)  and  §  1124.44(b)  by  the 
difference  between  the  Class  I  price  at 
the  transferor  plant  and  the  Qass  III 
price; 

(j)  Multiply  the  difference  between 
the  Class  I  and  Qass  III  prices, 
applicable  at  the  location  of  the  nearest 
nonpool  plant(s)  from  which  an 
equivalent  volume  was  received,  with 
respect  to  skim  milk  and  butterfat  in 
receipts  of  concentrated  fluid  milk 
products  assigned  to  Qass  I  pursuant  to 
§  1124.43(f)  and  §  1124.44(aK8)(v)  and 
the  combined  pounds  of  skim  milk  and 
butterfat  in  receipts  from  an  unregulated 
supply  plant  assigned  pursuant  to 
§  1124.44(8)(12)  and  (b),  excluding  such 
skim  milk  or  butterfet  in  receipts  of  bulk 
fluid  milk  products  from  an  unregulated 
supply  plant  to  the  extent  that  an 
equivalent  quantity  disposed  of  to  such 
plant  by  handlers  fully  regulated  by  any 
Federal  order  is  classified  and  pric»d  as 
Qass  I  milk  and  is  not  used  as  an  offset 
tor  any  other  payment  obligation  under 
any  order; 

(k)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  betMreen  the  Qass  I  price 
applicable  at  the  location  of  the  pool 
plant  emd  the  Qass  m  price)  by  the 
combined  pounds  of  skim  milk  and 
butterfat  contained  in  receipts  (^ 
nonfluid  milk  products  that  are 
allocated  to  Qass  I  use  pursuant  to 
§1124.43(1); 

(1)  Add  or  subtract,  as  appropriate,  the' 
amount  necessary  to  correct  errors 
disclosed  by  the  verification  of  the 
handler's  receipts  and  utihzadon  of 


skim  milk  and  butterfat  as  reported  for 
previous  months;  and 

(m)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  (Htler  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  applicable  class 
price  change  shall  be  applied  to  the 
plant  that  used  the  concentrated  milk  in 
the  event  that  the  concentrated  fluid 
milk  products  were  made  from  bulk 
unconcentrated  fluid  milk  products 
received  at  the  plant  during  the  prior 
month. 

17.  Section  1124.61  is  revised  to  read 
as  follows: 

11124.61    Cofl^MitaOon  of  welglitod 
average  dWtetentlal  price. 

A  weighted  average  differential  price 
for  each  month  shall  be  computed  by 
the  market  administrator  as  follows: 

(a)  Combine  into  one  total  the  value 
computed  pursuant  to  §  1124.60(a) 
through  (c)  and  (0  through  (m)  for  all 
handlers  who  filed  the  reports 
prescribed  by  §  1124.30  for  the  month 
and  who  made  the  payments  pursuant 
to  §  1124.71  for  the  preceding  month; 

(b)  Add  an  amount  equal  to  the  total 
value  of  the  locadcni  adjustments 
computed  pursuant  to  §  1124,74; 

(c)  Add  an  amount  equal  to  not  less 
than  (Hie-half  of  the  unobligated  balance 
in  the  producer  settlement  fund; 

(d)  Divide  the  resulting  amount  by  the 
sum,  for  all  handlers,  of  the  total 
hundredvreight  of  producer  milk  and 
the  total  hundredweight  for  which  a 
value  is  computed  pursuant  to 
§1124.60(j);and 

(e)  Subtract  not  less  than  4  cents  per 
hundredweight  nor  more  than  5  cents 
per  hundredweight.  The  result  shail  be 
the  wei^ted  average  differential  price. 

1&  Section  1124.62  is  redesignated  as 
§  1124.63  and  revised  to  read  as  follows: 

f1124J3   Announcement  of  the  wetgtited 
■verage  dIffefMitM  pilce,  the  producer 
nonfat  mUk  soiWs  price,  and  an  estimated 
uniform  price. 

The  market  administrator  shall 
announce  on  or  before  the  14th  day  after 
the  end  of  each  month,  the  following 
prices  for  such  month: 

(a)  The  weighted  average  differential 
price; 

(b)  The  producer  nonfat  miU;  solids 
price;  and 

(c)  An  estimated  uniform  price  per 
hundredweight  of  milk  whidi  is 
computed  by  adding  the  weighted 
average  differential  price  to  the  basic 
formula  price. 
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19.  A  new  §  1124.62  is  added  as 
follows: 

§1124.62    Computation  o(  producer  nonfat 
milk  Mild*  prtco. 

The  producer  nonfat  milk  solids  price 
shall  be  computed  by  the  market 
administrator  each  month  as  follows: 

(1)  Qimbine  into  one  total  the  values 
computed  pursuant  to  §  1124.60(d)  and 
(e)  for  all  handlers  who  filed  reports 
pursuant  to  §  1124.30  and  who  made 
payments  pursuant  to  §  1124.71  for  the 
preceding  month; 

(2)  Divide  the  resulting  amount  by  the 
total  pounds  of  nonfat  milk  solids  in 
producer  milk;  and 

(3)  Round  to  the  nearest  whole  cent. 

20.  Section  1124.70  is  revised  to  read 
as  follows: 

fit  24.70    Producer-settlement  fund. 

The  market  administrator  shall 
establish  and  maintain  a  separate  fund 
known  as  the  "producer-settlement" 
fund  into  which  shall  be  deposited  all 
payments  made  by  handlers  pursuant  to 
§§  1124.71  and  1124.75  and  out  of 
which  shall  be  made  all  payments  to 
handlers  pursuant  to  §  1124.72. 
Payments  due  a  handler  from  the  fund 
shall  be  offset  against  payments  due 
from  such  handler. 

21.  Section  1124.71  is  revised  to  read 
as  follows: 

11124.71    Payments  to  the  produc«r> 
aetttement  fund. 

On  or  before  the  16th  day  after  the 
end  of  the  month,  each  handler  shall 
pay  to  the  market  administrator  the 
amount,  if  any.  which  resiilts  from 
subtracting  the  sum  computed  pursuant 
to  paragraph  (a)  of  this  section  from  the 
sum  computed  pursuant  to  {>aragraph 
(b): 

(a)  The  sum  of: 

(1)  The  total  obligation  of  the  handler 
for  such  month  as  determined  pursuant 
to  §1124.60:  and 

(2)  For  a  cooperative  association 
handler,  the  amount  due  from  other 
handlers  pursuant  to  $  1124.73(d). 

(b)  The  sum  of: 

(1)  The  value  of  milk  received  by  the 
handler  from  producers  at  the 
applicable  prices  pursuant  to 

§  1124.73(a)(2)(i).  (ii).  and  (iii): 

(2)  The  amount  to  be  paid  by  the 
handler  to  cooperative  associations 
pursuant  to  §  1124.73(d):  and 

(3)  The  value  at  the  weighted  average 
differential  price  adjusted  for  the 
location  of  the  plant(s)  at  which 
received  (not  to  be  less  than  zero)  with 
respect  to  the  total  hundredweight  of 
skim  milk  and  butterfat  in  other  source 
milk  for  which  a  value  was  computed 
for  such  handler  pursuant  to 
§1124.60(i);and 


22.  Section  1124.72  is  revised  to  read 
as  follows: 

f  1 124.72    Payments  from  the  producer- 
settlement  fund. 

On  or  before  the  18th  day  after  the 
end  of  the  month,  the  market 
administrator  shall  pay  to  each  handler 
the  amount,  if  any,  by  which  the 
amount  computed  pursuant  to 
§  1124.71(b)  exceeds  the  amount 
computed  pursuant  to  §  1124.71(a),  less 
any  unpaid  obligations  of  such  handler 
to  the  market  administrator  pursuant  to 
§§  1124.71. 1124.75, 1124.85,  and 
1124.86.  However,  if  the  balance  in  the 
producer-settlement  fund  is  insufficient 
to  make  all  payments  pursuant  to  this 
section,  the  market  administrator  shall 
reduce  uniformly  such  payments  and 
shall  complete  such  payments  as  soon 
as  the  necessary  funds  are  available. 

23.  Section  1124.73  is  revised  to  read 
as  follows: 

11124.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)  Each  handler  shall  make  payment 
pursuant  to  this  paragraph  or  paragraph 
(b)  of  this  section  to  each  producer  from 
whom  milk  is  received  during  the 
month: 

(1)  On  or  before  the  last  day  of  the 
month,  to  each  producer  who  did  not 
discontinue  shipping  milk  to  such 
handler  before  the  18th  day  of  the 
month  at  not  less  than  the  Class  in  price 
for  the  preceding  month  per 
hundredweight  of  milk  received  from 
the  producer  during  the  first  15  days  of 
the  month,  subject  to  adjustment  for 
proper  deductions  authorized  in  writing 
by  the  producer  and 

(2)  On  or  before  the  19th  day  after  the 
end  of  each  month,  an  amount 
computed  as  follows: 

(i)  Multiply  the  butter£at  price  for  the 
month  by  the  total  pounds  of  butterfat 
in  milk  received  from  the  producer, 

(ii)  Add  the  amount  that  results  from 
multiplying  the  producer  nonfat  milk 
solids  price  for  the  month  by  the  total 
pounds  of  nonfat  milk  solids  in  the  milk 
received  from  the  producer; 

(iii)  Add  the  amoimt  that  results  from 
multiplying  the  total  hundredweight  of 
milk  received  bom  the  producer  by  the 
weighted  average  differential  price  for 
the  month  as  adjusted  pursuant  to 
§  1124.74(a); 

(iv)  Subtract  payments  made  to  the 
producer  pursuant  to  paragraph  (a)(1)  of 
this  section; 

(v)  Subtract  proper  deductions 
authorized  in  writing  by  the  producer, 
and 

(vi)  Subtract  any  deduction  required 
pursuant  to  statute. 

(3)  If  by  the  19th  day  after  the  end  of 
the  month,  a  handler  has  not  received 


full  payment  from  the  market 
administrator  pursuant  to  §  1124.72,  the 
payments  to  producers  required 
pursuant  to  paragraph  (a)(2]  may  be 
reduced  uniiormiy  as  a  percentage  of 
the  amount  due  each  producer  by  a  total 
sum  not  in  excess  of  the  remainder  4ue 
from  the  market  administrator.  The 
handler  shall  pay  the  balance  due 
producers  on  or  before  the  date  for 
making  {>ayments  pursuant  to  such 
paragraph  next  following  receipt  of  the 
full  payment  from  the  market 
administrator. 

(b)  The  payments  required  in 
paragraph  (a)  of  this  section  shall,  upon 
the  request  of  a  cooperative  association 

Suahfied  under  $  1124.18,  be  made  to 
le  association  or  its  duly  authorized 
agent  for  milk  received  from  each 
producer  who  has  given  such 
association  authorization  by  contract  or 
other  written  instrument  to  collect  the 
proceeds  from  the  sale  of  the  producer's 
milk.  All  payments  required  pursuant  to 
this  paragraph  shall  be  made  on  or 
before  the  second  day  prior  to  the  dates 
speciRed  for  such  payment  in  paragraph 
(a)(2)  of  this  section. 

(c)  Each  handler  shall  pay  to  each 
cooperative  association  which  operates 
a  pool  plant,  or  the  cooperative's  duly 
authorized  agent,  for  butterfat  and 
nonfat  milk  solids  received  from  such 
plant  in  the  form  of  fluid  milk  products 
as  follows: 

(1)  On  or  before  the  second  day  prior 
to  the  date  specified  in  paragraph  (a)(1) 
of  this  section,  for  butterfat  and  nonfat 
milk  solids  received  during  the  Erst  15 
days  of  the  month  at  not  less  than  the 
butter&t  and  nonfat  milk  solids  prices, 
respectively,  for  the  preceding  month; 
and 

(2)  On  or  before  the  15th  day  after  the 
end  of  the  month,  an  amount  of  money 
determined  in  accordance  with 
computations  made  on  the  same  basis  as 
those  specified  in  paragraph  (a)(2)(i) 
through  (iii)  of  this  section,  minus  any 
payment  made  pursuant  to  paragraph 
(c)(1)  of  this  section. 

(d)  Each  handler  pursuant  to 

S  1124.9(a)  that  received  milk  from  a 
cooperative  association  that  was  a 
handler  pursuant  to  §  1124.9(c)  shall 
pay  the  cooperative  association  for  such 
milk  as  follows: 

(1)  On  or  before  the  second  day  prior 
to  the  date  specified  in  paragraph  (a)(1) 
of  this  section,  for  milk  received  during 
the  first  15  days  of  the  month  at  not  less 
than  the  Class  in  price  for  the  preceding 
month;  and 

(2)  On  or  before  the  17th  day  after  the 
end  of  each  month,  for  milk  received 
during  the  month  an  amount  of  money 
determined  in  accordance  with  the 
computations  specified  in 
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§1124.73(a)(2)(i)  through  (iii).  minus 
any  pf  yment  made  pursuant  to 
paragraph  (d)(1)  of  diis  section. 

(e)  None  of  the  provisions  of  this 
section  shall  be  construed  to  restrict  any 
cooperative  association  qualified  under 
S  8c(5)(F)  of  the  Act  from  making 
payment  for  milk  to  its  producers  in 
accordance  with  such  provision  of  the 
Act. 

(f)  In  making  payments  to  producers 
pursuant  to  this  section,  each  handler 
sball  provide  each  producer,  on  or 
before  the  19th  day  of  each  month,  with 
8  supporting  statement  for  milk  received 
from  the  producer  during  the  previous 
month  in  such  form  that  it  may  be 
retained  by  the  producer,  which  shall 
show: 

(1)  The  identity  of  the  handler  and  the 
producer; 

(2)  The  total  pounds  of  milk  delivered 
by  the  producer,  the  pounds  of  butterfat 
and  nonfat  milk  solids  contained 
therein,  and,  unless  previously 
provided,  the  pounds  of  milk  in  each 
delivery; 

.  (3)  The  minimum  rates  at  which 
payment  to  the  producer  is  required 
under  the  provisions  of  this  section; 

(4)  The  rate  and  amount  of  any 
premiums  or  of  payments  made  in 
excess  of  the  minimums  required  under 
this  order; 

(5)  The  amount  or  rate  of  each 
deduction  claimed  by  the  handler, 
together  with  an  explanation  of  each 
such  deduction;  and 

(6)  The  net  amount  of  payment  to  the 
producer. 

(g)  In  making  payments  to  a 
cooperative  association  in  aggregate 
pursuant  to  this  section,  each  handler 
shall,  upon  request,  provide  the 
cooperative  association,  with  respect  to 
each  producer  for  whom  such  payment 
is  made,  any  or  all  of  the  information 
specified  in  paragraph  (f)  of  this  section. 

11124.74    [Removed] 
24.  Section  1124.74  is  removed. 


f  1124.75    [RedesignatMiM  11124.74  and 
Amended] 

25.  Section  1124.75  is  redesignated  as 
§  1124.74,  and  paragraph  (c)  is  revised 
to  read  as  follows: 

11124.74    Plant  location  aditMlmentt  for 
produccra  and  on  nonpool  milk. 

(c)  For  purposes  of  the  computations 
pursuant  to  §  §  1124.71(a)  and  1124.72, 
the  weighted  average  differential  price 
for  all  milk  shall  be  adjusted  at  the  rates 
set  forth  in  §  1124.52  for  Class  I  milk 
applicable  at  the  location  of  the  nonpool 
plant  from  which  the  milk  or  filled  milk 
was  received,  except  that  the  adjusted 


weighted  average  differential  price  shall 
not  be  less  than  zero. 

11124.76    [Radaalgnated  as  11124.75  and 
Antanded] 

26.  Section  1124.76  is  redesignated  as 
§  1124.75.  In  the  redesignated 

§  1124.75(a)U){i).  the  words  "or 
estimated  imifonn  price"  are  inserted 
after  the  words  "uniform  price";  the 
reference  to  "$  1124.60(f)"  is  changed  to 
read  "§  1124.60(j)";  and  the  reference  to 
"§  1124.71(a)(2)(Ui)"  is  changed  to  read 
"S  1124.71(b)(3)".  In  Sll24.75(a)(2)(i). 
the  reference  to  "§  1124.74"  is  changed 
to  read  "§  1124.19(e)".  In 
$  1124.75(b)(4),  the  word  "estimated"  is 
inserted  before  the  words  "imiform 
price". 

{1124.77    [RadaalQnatadaa  1 1124.76] 

27.  Section  1124.77  is  redesignated  as 
§1124.76. 

S1124.78    (RadMlgnatadaaS  1124.77  and 
Amandad] 

28.  Section  1124.78  is  redesignated  as 
§  1124.77,  and  the  reference  in 
paragraph  (a)  to  "§  1124.77"  is  changed 
to  read  "§  1124.75". 

f  1124.85    [Amandad] 

29.  In  §  1124.85(b),  the  reference  to 
"§  1124.60(f)"  is  changed  to  read 

"§  1124.60(h)  and  (j)"  and  in 

§  1124.85(c)(2),  the  reference  to 

"§  1124.76(b)(2)(ii)"  is  changed  to  read 

"§1124.75(b)(2)(ii)". 

PART  1135-MtLK  IN  THE 
SOUTHWESTERN  IDAHO-EASTERN 
OREGON  MARKETING  AREA 

S  1135.9    [Amandad] 

1.  In  S  1135.9(c),  the  words  "and 
protein  tests"  are  added  following  the 
word  "butterfat". 

2.  Section  1135.19  is  revised  to  read 
as  follows: 

S  1135.19    Product  prteaa  and  butterfat 
diffarantial. 

The  prices  specified  in  this  section, 
which  are  computed  by  the  Director  of 
the  Dairy  Division,  Agriailtural 
Marketing  Service,  shall  be  used,  where 
specified,  in  calculating  the  basic 
formula  prices  pursuant  to  $  1135.51. 
The  terra  "workday"  as  used  in  this 
section  shall  mean  each  Monday 
through  Friday  that  is  not  a  national 
bohday. 

(a)  Butter  price  means  the  simple 
average,  for  the  first  IS  days  of  the 
month,  of  the  daily  prices  per  pound  of 
Grade  A  (92-8care)  butter  on  the  Chicago 
Mercantile  Exchange,  using  the  price 
reported  each  week  as  the  price  for  the 
day  of  the  report,  and  for  each  following 
workday  until  the  next  price  is  reportedf. 


(b)  Cheddar  cheese  price  means  the 
simple  average,  for  the  first  15  days  of 
the  month,  of  the  daily  prices  per  poimd 
of  cheddar  cheese  in  40-poimd  blocks. 
The  prices  used  shall  be  those  of  the 
National  Cheese  Exchange  (Green  Bay, 
WI),  using  the  price  reported  each  week 
as  the  price  for  the  day  of  the  report  and 
for  each  following  workday  until  the 
next  price  is  reported. 

(c)  Nonfat  dry  milk  price  means  the 
simple  average  of  the  prices  per  p>ound 
of  nonfat  dry  milk  for  the  first  15  days 
of  the  month  computed  as  follows: 

(1)  The  prices  used  shall  be  the  prices 
(using  the  midpoint  of  any  price  range 
as  one  price)  of  high  heat,  low  heat,  and 
Grade  A  nonfat  dry  milk,  respectively, 
for  the  Central  States  production  area; 

(2)  For  each  week,  determine  the 
simple  average  of  the  prices  reported  for 
the  three  types  of  nonfat  dry  milk.  Such 
average  shall  be  the  daily  price  for  the 
day  that  such  prices  are  reported  and  for 
each  preceding  workday  until  the  day 
such  prices  were  previously  reported; 
and 

(3)  Add  the  prices  determined  in 
paragraph  (c)(2)  of  this  section  for  the 
first  15  days  of  the  month  and  divide  by 
the  number  of  days  for  which  there  is 

a  daily  price. 

(d)  Edible  whey  price  means  the 
simple  average,  for  the  first  15  days  of 
the  month,  of  the  daily  prices  per  pound 
of  edible  whey  powder 
(nonhygroscopic).  The  prices  used  shall 
be  the  prices  (using  the  midpoint  of  any 
price  range  as  one  price)  of  edible  whey 
powder  for  the  Central  States 
production  area.  The  average  shall  be 
computed  using  the  price  reported  each 
week  as  the  daily  price  for  that  day  and 
for  each  preceding  workday  until  the 
day  such  price  was  previously  reported. 

(e)  The  butterfat  differential  is  the 
number  that  results  from  subtracting  the 
computation  in  paragraph  (e)(2)  of  this 
section  from  the  computation  in 
paragraph  (e)(1)  of  this  section  and 
rounding  to  the  nearest  one-tenth  cent: 

(1)  Multiply  0.138  times  the  monthly 
average  Chicago  Mercantile  Exchange 
Grade  A  (92-score)  butter  price,  as 
reported  and  published  by  the  Dairy 
Division: 

(2)  MuJtiply  0.0028  times  the  average 
price  per  hundredweight,  at  test,  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month. 

3.  In  §  1135.30,  paragraphs  (b)  and  (d) 
are  redesignated  as  paragraphs  (d)  and 
(e),  respectively,  and  the  introductory 
text  and  paragraphs  (a)  and  (c)  are 
revised  and  a  new  paragraph  (b)  is 
added  to  read  as  follows: 
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11135.30    Raporls  of  racAipt*  and 
utilization. 

On  or  before  the  Bth  day  after  the  end 
of  the  month,  each  handler  shall  report 
to  the  market  administrator,  in  the  detail 
and  on  forms  prescribed  by  the  maritet 
administrator,  the  following  information 
for  such  month: 

(a)  Each  handler  qualified  pursuant  to 
§  113S.9(a)  shall  report  for  each  pool 
plant  operated  by  the  handler  the 
quantities  of  sldni  milk  and  butterfat 
contained  in  or  represented  by: 

(t )  Producer  milk  received  at  such 
plants  or  diverted  by  the  handler  to 
other  plants,  and  the  protein  content  of 
such  milk; 

(2)  Producer  milk  received  at  such 
plants  from  handlers  qualified  pursuant 
to  S  1135.9(c)  and  (d),  and  the  protein 
content  of  such  milk:  and 

(3)  Fluid  milk  products  and  bulk  fluid 
cream  products  from  other  pool  plants 
and  other  source  milk  received  at  such 
plants. 

(b)  Each  hamller  aualified  pursuant  to 
§  1135.9(b),  (c),  or  (d)  shall  report  the 
quantities  of  producer  milk  received 
and  the  butterfat  and  protein  contained 
therein. 

(c)  Each  handler  submitting  reports 
pursuant  to  paragraphs  (a)  and  (b)  of 
this  section  shall  report  the  utilization 
or  disposition  of  all  milk,  filled  milk, 
and  milk  products  required  to  be 
reported,  and  invmtories  on  hand  at  the 
begiiming  and  end  of  each  month  in  the 
form  of  fluid  milk  products  and 
products  specified  in  §  1135.40(b)(1). 

4.  In  §  1135.31(a).  the  word  "20th"  is 
changed  to  "22nd"  and  paragraph  (a)(4) 
is  revised  to  read  as  follows: 


11135.31 

(a)  •  •  • 

(4)  The  average  butter&t  and  protein 
content  of  his/1^  milk; 
•        •        •        •        • 

5.  In  §  1135.41.  the  colon  at  the  end 
of  paragraph  (bK3)  is  changed  to  a 
semicolon  and  paragraph  (c)  is  revised 
to  read  as  follows: 

11135.41    Shriniuge. 

(c)  The  quantity  of  skim  milk  and 
butterfat.  respectively,  in  shrinkage  of 
milk  bom  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  §  1135.9  (b)  or  (c)  or  a 
proprietary  bulk  tank  handler  is  the 
handler  pursuant  to  §  1135.9(d),  but  not 
in  excess  of  0.5  percent  of  the  skim  milk 
and  butterfrt.  respectively,  in  such  milk. 
If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  purchases  twch  milk 
on  the  basis  of  freights  determined  from 
its  measurement  at  the  iaim  and  protein 


and  butterfat  tests  determined  ftota  farm 
bulk  tank  samples,  the  applicable 
percentage  for  the  cooperative 
association  or  the  proprietary  bulk  tank 
handler  shall  be  zero. 

6.  The  center  heading  preceding 

§  1135.50  is  revised  to  read  "CLASS  AND 
COMPONENT  PmCCS". 

7.  In  §  1135.50(b).  the  reference  to 
"§  1135.51a"  is  revised  to  read 

"S  1135.51(b)";  in  %  1135.50(b)(1),  the 
reference  to  "§  1135.51"  is  changed  to 
read  "S  1135.51(a)";  in  §  1135.50<b)(2), 
the  reference  to  "§  1135.51a"  is  changed 
to  read  "§  1135.51(b)";  paragraph  (a)  is 
revised  as  follows;  and  new  paragraphs 
(e),  (f),  and  (g)  are  added  as  follows: 

1113550    Class  and  component  pricM. 

•        •        •        •        • 

(a)  The  Class  I  price  shall  be  the  basic 
formula  price  pursuant  to  §  1135.51(a) 
for  the  second  preceding  month  plus 
$1.50. 


(e)  The  skim  milk  price  per 
hundredweight  shall  be  the  basic 
formula  price  for  the  month  pursuant  to 
§  1135.51(a)  less  an  amount  computed 
by  multiplying  the  butterfat  differential 
computed  pursuant  to  $  1135.19(e)  by 
35. 

(f)  The  butterfat  price  per  pound  shall 
be  the  total  o^ 

(1)  the  skim  price  computed  in 
paragraph  (e)  of  this  section  divided  by 
100;  and 

(2)  the  butterfat  difSarential  computed 
pursuant  to  $  113S.19(e)  multiplied  by 
10. 

(g)  The  milk  protein  price  per  pound 
shall  be  computed  by  subtracting  the 
butterfat  price,  multiplied  by  3.5,  from 
the  basic  formula  price  and  dividing  the 
result  by  the  percentage  of  protein  in  the 
milk  on  wliidi  the  basic  formula  price 

is  based,  as  announced  by  the  Dairy 
Division.  The  resulting  price  shall  be 
rounded  to  the  nearest  whole  <:ent. 

8.  Section  1135.51  is  revised  to  read 
as  follows: 

I113&51    Basic  fonnula  prices. 

(a)  The  basic  formula  price  shall  be 
the  average  price  per  himdred\\'eight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month,  adjiisted  to  ■  3.5  percent 
butterfat  basis  and  rounded  to  the 
nearest  cent  using  the  butterfat 
differential  computed  pursuant  to 
$1135.ig(e). 

(b)  The  basic  Class  U  formula  price  for 
the  month  shall  be  the  basic  formula 
price  determined  pursuant  to 

S  1135.51(a)  for  tibe  second  preceding 
month  plus  or  minus  the  amount 


computed  pursuant  to  paragraphs  (b)(1) 
throu^  (4)  of  this  section: 

(1)  The  gross  values  per 
hundredwei^t  of  milk  used  to 
manufacture  cheddar  cheese  and  butter- 
nonfat  dry  milk  shall  be  computed, 
using  price  data  determined  pursuant  to 
§  1135.19  and  yield  factors  in  effect 
ujider  the  Dairy  Price  Support  Program 
authorized  by  the  Agricultural  Act  of 
1949,  as  amended,  for  the  first  15  days 
of  the  preceding  month  and,  separately, 
for  the  first  15  days  of  the  second 
preceding  month  as  follows: 

(i)  The  gross  value  of  milk  used  to 
manufacture  cheddar  cheese  shall  be  the 
sum  of  the  following  computations: 

(A)  Multiply  the  cneddar  cheese  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese; 

(Bj  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  determining  the 
butterfat  component  of  the  whey  value 
in  the  cheese  price  computation;  and 

(C)  Subtract  from  the  edible  whey 
price  the  processing  cost  used  under  the 
Price  Support  Program  for  edible  whey 
and  multiply  any  positive  difference  by 
the  yield  factor  used  under  the  Price 
Support  Program  for  edible  whey. 

(li)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(A)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  butter,  and 

(B)  Multiply  the  nonfat  dry  milk  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk. 

(2)  Determine  the  amotints  by  which 
the  gross  value  per  htindredweight  of 
milk  used  to  manufacture  cheddar 
cheese  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  for 
the  first  15  days  of  the  preceding  month 
exceed  or  are  less  than  the  respective 
gross  values  for  the  first  15  days  of  the 
second  preceding  month. 

(3)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (b)(2) 
of  this  section  by  determining  the 
relative  proportion  that  the  diata 
included  in  each  of  the  following 
paragraphs  is  of  the  total  of  the  data 
represented  in  paragraphs  (b)(3](i)  and 
(ii)  of  this  section: 

(i)  Combine  the  total  American  cheese 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Statistical  Reporting  Service  of  the 
Department  for  the  most  recent 
preceding  period,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese  to 
determine  the  quantity  of  milk  used  in 
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the  production  of  American  cheddar 
cheese;  and 

(ii)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Statistical  Reporting  Service  of  the 
Department  for  the  most  recent 
preceding  period,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk  to 
determine  the  quantity  of  milk  used  in 
the  production  of  butter-nonfat  dry 
milk. 

(4)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (b)(2)  of  this 
section  in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (b)(3)  of  this 
section. 

S  1135.51a    [Removed] 

9.  Section  1135.51a  is  removed. 

10.  Section  1135.53  is  revised  to  read 
as  follows: 

§1135.53    Announcement  of  ctese  end 
component  price*. 

The  market  administrator  shall 
announce  publicly: 

(a)  On  or  before  the  5th  day  of  each 
month,  the  Class  I  price  for  the 
following  month  and  the  Class  IH  and 
Class  ni-A  prices  for  the  preceding 
month; 

(b)  On  or  before  the  15th  day  of  each 
month,  the  Class  n  price  for  the 
following  month;  and 

(c)  On  or  before  the  5lh  day  after  the 
end  of  each  month,  the  basic  formula 
price,  the  prices  for  skim  milk  and 
butterfat,  and  the  milk  protein  price. 

11.  A  center  heading  is  added 
preceding  §  1135.60  to  read 
"IMFFERENT1AL  POOL  AND  HANDLER 
OaUGATtONS". 

12.  Section  1135.60  is  revised  to  read 
as  follows: 

f  1135.60    Computation  of  handlers' 
obligation*  to  pooL 

The  market  administrator  shall 
compute  each  month  for  each  handler 
described  in  §  1135.9(a)  with  respect  to 
each  of  the  handler's  pool  plants  and  for 
each  handler  qualified  pursuant  to 
§  1135.9(b),  (c),  or  (d)  an  obligation  to 
the  pool  by  combining  the  amounts 
computed  as  follows: 

(a)  Multiply  the  hundredweight  of 
producer  milk  assigned  to  Class  I  milk 
pursuant  to  $  1135.44(c)  by  the 
difference  between  the  Qass  I  price  and 
the  Class  III  price; 

(b)  Multiply  the  hiuidredweight  of 
producer  milk  assigned  to  Class  II  milk 
pursuant  to  $  1135.44(c)  by  the 
difference  between  the  Qass  U  price  and 
the  Class  ID  price; 


(c)  Add  or  subtract,  as  appropriate, 
the  amount  that  results  from 
multiplying  the  pounds  of  producer 
milk  in  Class  m-A  by  the  amount  that 
the  Class  UI-A  price  is  more  or  less, 
respectively,  than  the  Class  III  price; 

(d)  Multiply  the  skim  milk  price  by 
the  hundredweight  of  producer  skim 
milk  assigned  to  Class  I  milk  pursuant 
to  §  1135.44(a); 

(e)  Multiply  the  milk  protein  price  by 
the  pounds  of  protein  in  producer  skim 
milk  assigned  to  Gass  II  and  Class  III 
pursuant  to  $  1135.44(a).  The  pounds  of 
protein  shall  be  computed  by 
multiplying  the  himdredweight  of  skim 
milk  so  assigned  by  the  average 
percentage  of  protein  in  all  producer 
skim  milk  received  by  the  handler 
during  the  month; 

(f)  With  respect  to  skim  milk  and 
butterfat  overages  assigned  pursuant  to 
§1135.44(a)(14)and(b): 

(1)  Multiply  the  total  pounds  of 
butterfat  by  the  butterfat  price; 

(2)  Multiply  the  skim  milk  pounds 
assigned  to  Class  I  by  the  skim  milk 
price; 

(3)  Multiply  the  protein  pounds 
associated  with  the  skim  milk  poimds 
assigned  to  Class  II  and  ID  by  the  milk 
protein  price; 

(4)  Multiply  the  combined  skim  milk 
and  butterfat  pounds  assigned  to  Class 
I  by  the  difference  between  the  Class  I 
price  and  the  Class  ID  price;  and 

(5)  Multiply  the  comoined  skim  milk 
and  butterfat  pounds  assigned  to  Qass 
n  by  the  difference  between  the  Class  D 
price  and  the  Class  IH  price; 

(g)  With  respect  to  skim  milk  and 
butterfat  assigned  to  shrinkage  pursuant 
to  S  1135.44(a)(9)  and  (b): 

(1)  Multiply  the  total  pounds  of 
butterfat  by  the  butterfat  price; 

(2)  Multiply  the  skim  milk  poimds 
assigned  to  Class  I  by  the  skim  milk 
price; 

(3)  Multiply  the  protein  potinds 
associated  with  the  skim  milk  pounds 
assigned  to  Class  II  and  III  by  the  milk 
protein  price; 

(4)  Multiply  the  combined  skim  milk 
and  butterfat  pounds  assigned  to  Class 
I  by  the  difference  between  the  Class  I 
price  and  the  Qass  IH  price; 

(5)  Multiply  the  combined  skim  milk 
and  butterfat  pounds  assigned  to  Qass 
n  by  the  difference  between  the  Class  II 
price  and  the  Class  III  price;  and 

(6)  Subtract  the  Class  HI  value  of  the 
milk  at  the  previous  month's  protein 
and  butterfat  prices. 

(h)  Multiply  the  difference  between 
the  Class  I  price  and  the  Class  in  price 
by  the  combined  pounds  of  skim  milk 
and  butterfat  assigned  to  Class  I 
pursuant  to  §  1135.43(d}  and  subtracted 
from  Class  I  pursuant  to 


S  1135.44(a)(7)(i)  through  (iv)  and  (b), 
excluding; 

(1)  Receipts  of  bulk  fluid  cream 
products  from  another  order  plant; 

(2)  Receipts  of  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants,  and  unregulated  supply 
plants;  and 

(3)  Receipts  of  nonfluid  milk  products 
that  are  distributed  as  labeled 
reconstituted  milk  for  which  payments 
are  made  to  the  producer-settlement 
fund  of  another  order  under 

S  1135.76(e)(5)  or  (c); 

(i)  Multiply  the  difference  between 
the  Class  I  price  and  the  Qass  m  price 
by  the  combined  pounds  of  skim  milk 
and  butterfat  subtracted  from  Class  I 
pursuant  to  §  1135.44(a)(7)(v)  and  (vi) 
and  S  1135.44(b); 

(j)  Multiply  the  difference  between 
the  Class  I  price  and  the  Class  III  price 
by  the  combined  pounds  of  skim  milk 
and  butterfat  in  receipts  of  concentrated 
fluid  milk  products  assigned  to  Gass  I 
pursuant  to  $  1135.43(d)  and 
§  1135.44(a)(7)(i)  and  by  the  pounds  of 
skim  and  butterfat  subtracted  from  Gass 
I  pursuant  to  $  1135.44(a)(ll)  and  (b), 
excluding  the  skim  milk  and  butterfat  in 
receipts  of  bulk  fluid  milk  products 
from  imregulated  supply  plants  to  the 
extent  an  equivalent  quantity  of  skim 
milk  and  butterfat  disposed  of  to  any 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Gass  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order, 

(k)  Subtract,  for  reconstituted  milk 
made  6t>m  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
and  the  Gass  III  price)  by  the  combined 
pounds  of  skim  milk  and  butterfet 
contained  in  receipts  of  nonfluid  milk 
products  that  are  allocated  to  Gass  I  use 
pursuant  to  §  1135.43(d);  and 

(1)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transfaree  plant.  Any  applicable  class 
price  change  shall  be  applied  to  the 
plant  that  used  the  concentrated  milk  in 
the  event  that  the  concentrated  fluid 
milk  products  were  made  from  bulk 
tmconcentrated  fluid  milk  products 
received  at  the  plant  during  the  prior 
month. 

13.  Section  1135.61  is  revised  to  read 
as  follows: 


53456  Federal  Register  /  VoL  58.  No.  198  /  Friday.  October  15.  1993  /  Proposed  Rules 


§1135.61    ComfNtatkN)  Of  vMighted 
average  dmereniiai  price. 

A  weighted  average  differential  price 
for  all  milk  received  from  producers 
shall  be  computed  by  the  market 
administrator  as  follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1135.60  (a) 
through  (c)  and  (f)  through  (1)  for  all 
handlers  who  filed  reports  pursuant  to 
§  1135.30  for  the  month,  and  who  made 
the  payments  pursuant  to  §  1135.71  for 
the  preceding  month; 

(b)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund: 

(c)  Divide  the  resulting  amount  by  the 
sum,  for  all  handlers,  of  the  total 
hundredweight  of  producer  milk  and 
the  total  hundredweight  for  which 
values  were  computed  pursuant  to 
§1135.60(j);and 

(d)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  per  hundredweight  of 
milk  included  under  paragraph  (c)  of 
this  section.  The  result  shall  be  the 
weighted  average  differential  price. 

§1135.62    [Redesignated  as  §1135.63] 

14.  Section  1135.62  is  redesignated  as 
§  1135.63  and  revised  to  read  as  follows: 

§1135.63    Announcement  of  the  wetghted 
average  dlfferantM  price,  the  producer 
protein  price,  and  an  estimated  uniform 
prtcsL 

The  market  administrator  shall 
announce  on  or  before  the  14th  day  after 
the  end  of  each  month  the  following 
prices  for  such  month: 

(a)  The  weighted  average  differential 
price; 

(b)  The  producer  protein  price;  and 

(c)  An  estimated  uniform  price  per 
hundredweight  of  milk  computed  by 
adding  the  weighted  average  differential 
price  to  the  basic  formula  price. 

15.  A  new  §  1135.62  is  added  as 
follows: 

§  1 135.62    Computalioii  of  producer  protein 
price. 

A  producer  protein  price  shall  be 
computed  by  the  market  administrator 
each  month  as  follows: 

(a)  Ck)mbine  into  one  total  the  values 
computed  pursuant  to  §  1135.60(d)  and 
(e)  for  all  handlers  who  filed  reports 
pursuant  to  §  1135.30  and  who  made 
payments  pursuant  to  §  1135.71  for  the 
preceding  month; 

(b)  Divide  the  resulting  amount  by  the 
total  pounds  or  protein  contained  in 
producer  milk;  and 

(c)  Round  to  the  nearest  whole  cent. 
The  result  shall  be  the  producer  protein 
price. 

16.  Sectioo  113S.70  is  revised  to  read 
as  follows: 


§1135.70    Producer-setUement  fund. 

The  market  administrator  shall 
establish  and  maintain  a  separate  fund 
known  as  the  "producer-settlement 
fund"  into  which  he  shall  deposit  the 
appropriate  payments  made  by  handlers 
pursuant  to  S  §  1135.71.  1135.74, 
1135.75.  and  1135.76  and  out  of  which 
he  shall  make  all  payments  due 
handlers  pursuant  to  §  §  1135.72,  and 
1135.75. 

17.  Section  1135.71  is  revised  to  read 

as  follows: 

§  11 35.71    Payments  to  the  producer- 
settlement  fund. 

On  or  before  the  16th  day  after  the 
end  of  the  month,  each  handler  shall 
pay  to  the  market  administrator  the 
amount,  if  any,  by  which  the  amount  as 
specified  in  paragraph  (a)  of  this  section 
exceeds  the  amount  specified  in 
paragraph  (b)  of  this  section: 

(a)  The  total  obligation  of  the  handler 
for  such  month  as  determined  pursuant 
to  §1135.60. 

(b)  The  sum  of: 

(1)  The  value  computed  by 
multiplying  the  weighted  average 
differential  price  by  the  hundredvreight 
of  producer  milk  received  from  handlers 
qualified  pursuant  to  §  1135.9(c)  and 
from  producers  during  the  month; 

(2)  The  value  computed  for  the 
protein  contained  in  the  producer  milk 
included  under  paragraph  {b)(l)  of  this 
section  at  the  producer  protein  price; 
and 

(3)  TTie  value  at  the  weighted  average 
differential  price  of  the  hundredweight 
of  skim  milk  and  butterfat  for  which  a 
value  is  computed  pursuant  to 
§1135.60(j). 

18.  Section  1135.72  is  revised  to  read 
as  follows: 

§  1 135.72    Payments  from  the  producer- 
settlement  fund. 

On  or  before  the  18th  day  after  the 
end  of  the  month,  the  market 
administrator  shall  pay  to  each  handler 
the  amount,  if  any.  by  which  the 
amount  computed  for  such  handler 
pursuant  to  S  1135.71(b)  exceeds  the 
amount  computed  pursuant  to 
§  1135.71(a).  If  at  such  time  the  balance 
in  the  producer-settlement  fund  is 
insufficient  to  make  all  of  the  payments 
pursuant  to  this  section,  the  market 
administrator  shall  reduce  uniformly 
such  payment  and  shall  complete  such 
payment  as  soon  as  the  necessary  funds 
become  available. 

19.  In  1135.73,  paragraphs  (b).  (d). 
and  (e)  (2)  through  (6)  are  revised  to 
read  as  follows: 

§1135.73    Payments  to  producers  and  to 
cooperstlve  assodaOons. 


(b)  On  or  before  the  19th  day  after  the 
end  of  each  month,  each  handler  shall 
pay  to  each  producer  from  whom  milk 
was  received  during  the  month,  a  sum 
computed  as  follows: 

(1)  Multiply  the  butterfat  price  for  the 
month  by  the  total  pounds  of  butterfat 
in  milk  received  from  the  producer, 

(2)  Multiply  the  producer  protein 
price  for  the  month  by  the  total  pounds 
of  protein  in  such  milk; 

(3)  Multiply  the  weighted  average 
differential  price  for  the  month 
multiplied  by  the  hundredweight  of 
such  milk; 

(4)  Subtract  payments  made  to  the 
producer  pursuant  to  paragraph  (a)  of 
this  section; 

(5)  Subtract  deductions  for  marketing 
services  pursuant  to  $  1135.86;  and 

(6)  Subtract  proper  deductions 
authorized  in  writing  by  such  producer. 

(d)  In  the  event  a  handler  has  not 
received  full  (Myment  from  the  market 
administrator  pursuant  to  §  1135.72  by 
the  19th  day  of  the  month,  the  handler 
may  reduce  pro  rata  the  payments  to 
producers  pursuant  to  paragraphs  (b) 
and  (c)  of  this  section  by  not  more  than 
the  amount  of  such  underpayment. 
Following  receipt  of  the  balance  due 
&t>m  the  market  administrator,  the 
handler  shall  complete  payments  to 
producers  not  later  than  the  next 
payment  date  provided  under  this 
paragraph. 

(e)  *  •  • 
(D*  *  ' 

(2)  The  total  pounds  of  milk  received 
from  the  producer  and  the  pounds  of 
butterfat  and  protein  contained  therein; 

(3)  The  minimum  rates  at  which 
payment  is  required  pursuant  to  this 
section; 

(4)  The  rates  used  in  making  payment, 
if  such  rates  are  other  than  the  required 
applicable  minimums; 

(5)  The  amount  (or  rate  per 
hundredweight)  of  each  deduction 
claimed  by  the  handler,  including  any 
deduction  claimed  under  §1135.86, 
together  with  an  explanation  of  each 
deduction;  and 

(6)  The  net  amount  of  the  payment  to 
the  producer. 

§1135.74    {Ramovedl 

20.  Section  1135.74  is  removed. 

§1135.75    (Redesignated  as  §1135.74  and 
Amended] 

21.  Sectioo  1135.76  is  redesignated  as 
§  1135.74  and  the  following  changes  are 
made  in  that  section: 

a.  In  redesignated  §  1135.74(a)(4).  the 
word  "estimated"  is  inserted  before  the 
words  "uniform  price**: 

b.  In  S  ll35.74(b)(l)(ii),  the  words  "or 
estimated  uniform  price**  are  added 
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following  the  words  "uniform  price" 
whea«  that  expression  twice  appears: 

c.  In  $1135.74  (b)(l)(iii)  introductory 
text,  the  reference  to  "S  113S.60(f)"  is 
changed  to  read  **$  1135.60(i)"and  the 
reference  to  "§  1135.71(a)(2)(ii)"  tc 
changed  to  read  "§  1135.71(b)(2)". 

d.  In  §  1135.74.  paragraphs 
(b)(l)(iii)(a)  through  (c)  are  redesignated 
as  (b)(  1  )(iii)( A)  through  (C):  and 

e.  In  $  1135.74(b)(2)(i)  and  (ii).  the 
reCarence  to  "§  1 135.74"  is  changed  to 
read  "S  1135.19(e)". 

$1t3S.77    [Redesignated  as  §1135.75] 

22.  Section  1135.77  is  redesi^ated  as 
§1135.75. 

§1135.78    [Redeeignaled  a*  §1135.78  and 


.  23.  Section  1135.78  is  redesignated  as 
SJ  1135.76,  and  the  reference  to  sections 
••1135.76, 1135.77,  and  1135.78"  is 
changed  to  read  "1135.74, 1135.75,  and 
1)135.76,"  respectively. 

{1135.85    [AmMdad] 

24.  In  §  1135.85(b).  the  reference  to 
"§  1135.60(d)  and  (f)"  is  changed  to  read 
"§  1135.60(h)  and  (j)";  and  in 
§  1135.85(c).  the  reference  to 
'i§  1135.76(a)(2)"  is  changed  to  read 
"§  1135.74(a)(2)". 

Dated:  October  7. 1993. 
Kenneth  C  Qeyton, 

Acting  Administrator. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  93-MM-122-AD] 

Airworthiness  Directives;  Boeing 
Model  737-300,  ^00.  and  -600  Series 
Airplanes  Equipped  With  CFM 
International  CFM58-3  Series  Engines 

AQENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
oartain  Boeing  Model  737-300.  -400. 
and  -500  series  airplanes.  This  proposal 
would  require  modification, 
ad)ustments,  and  tests  of  the  thrust 
reverser  S3r8tem:  and  repair,  if  necessary. 
This  proposal  is  prompted  by  results  of 
a  safety  review  of  the  thrust  reverser 
system  on  these  airplanes,  which 
revealed  that  the  installation  of 


additional  fiaatures  to  further  minimize 
the  likelihood  (rf  an  in-flight  thrust 
reverser  deployment  is  necessary.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  deployment  of 
a  thrust  reverser  in  flight  and 
subsequent  reduced  controllability  of 
the  airplane. 

DATES:  Comments  must  be  received  by 
December  10, 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  9S-NM- 
122-AD.  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Ginunents  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  &om 
Boeing  Conunercial  Airplane  Croup. 
P.O.  Box  3707.  SeatUe,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steph^  Bray.  Aerospace  Engineer, 
Propulsion  Branch.  ANM-140S,  FAA. 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW..  Renton,  Washington 
98055-4056;  telephone  (206)  227-2681; 
fax  (206) 227-1181. 

8UPPI.EMENTARY  MFORMATtON: 

Commeats  Invited 

Interested  persons  are  invited  to 
participate  in  the.making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  L'iplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  coflunents,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  spedfically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  DocJcet  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


sulnnitled  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-122-AD."  TTje 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-122-AD.  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  has  completed  a  safety 
review  of  the  thrust  reverser  system 
installed  on  Boeing  Model  737  series 
airplanes  equipped  with  CFM 
International  CFM5&-3  series  engines. 
The  results  of  that  review  revealed  that 
in-flight  deployment  of  a  thrust  reverser 
could  result  in  a  significant  reduction  in 
controllability  of  the  airplane. 

Consequently,  Boeing  has  developed  a 
modification  for  these  airplanes,  which, 
when  accomplished,  will  further 
enhance  the  level  of  safety  inherent  in 
the  original  type  design  of  the  thrust 
reverser  system.  The  FAA  has 
determined  that  the  installation  of  these 
additional  features  will  further  reduce 
the  Ukelibood  of  an  in-flight  thrust 
reverser  deployment 

In  addition,  the  manufacturer 
repKMled  that  certain  thrust  reverser 
systems  failed  to  deploy  during  five 
landings.  These  incidents  occurred  on 
airplanes  on  which  an  additional  thrust 
reverser  system  locking  feature  (denoted 
as  a  s>'nc-lock)  had  been  installed  prior 
to  delivery.  Subsequent  investigation  of 
those  incidents  revealed  an  electro- 
mechanical synchronization  problem 
that  occurred  as  a  result  of  hydraulic 
pressure  being  applied  to  the  thrust 
reverser  actuators  prior  to  electrical 
power  being  appUed  to  the  sync-lock 
solenoids,  which  prevented  the  sync- 
locks  from  unlocking  and  the  thrust 
reversers  from  deploying. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  737-78-1053. 
Revision  1,  dated  July  1. 1993.  that 
describes  procedures  for  installation  of 
an  additional  thrust  reverser  system 
locking  feature  (sync-lock),  which  will 
reduce  the  possibility  of  an 
uncommanded  in-flight  deployment  of 
the  thrust  reversers.  The  sync- lock  is 
controlled  independently  of  the  existing 
electro-mechanical  safety  features  of  the 
thrust  reverser  system,  lliis  additional 
locking  feature  has  been  certified  by  the 
FAA  and  is  installed  on  new-production 
Model  737  series  airplanes  equipped 
with  CFM  International  CFM56-3  series 
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engines.  The  FAA  has  determined  that 
installation  of  the  sync-lock  is  necessary 
in  order  to  positively  address  the 
identified  unsafe  condition  with  regard 
to  these  airplanes. 

Boeing  also  has  issued  Service 
Bulletin  737-7a-1058.  dated  July  1. 
1993,  which  the  FAA  has  reviewed  and 
approved.  The  service  bulletin  describes 

i)rocedures  for  modification  of  the  sync- 
ock  wiring  for  those  airplanes  equipped 
with  a  sync-lock  that  was  installed  in 
accordance  with  Boeing  Service  Bulletin 
737-78-1053.  dated  December  17. 1992, 
or  prior  to  delivery.  The  modification 
involves  adding  a  circuit  that  delays 
power  to  the  isolation  valve  and 
directional  control  valve  until  after 
power  is  applied  to  the  sync-lock 
system:  and,  for  certain  affected 
airplanes,  removing  the  manual  drive 
units  and  installing  the  sync-lock  units. 
Accomplishment  of  this  modification 
will  ensure  that  proper  thrust  reverser 
switch  synchronization  occurs  when  the 
command  is  given  to  deploy  the  thrust 
reversers. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  promicts  of  this  same 
type  design,  the  proposed  AD  would 
require  repetitive  adjustments  and  tests 
to  verify  proper  operation  of  the  thrust 
reverser  system,  and  repair,  if  necessary. 
These  actions  would  be  required  to  be 
accomplished  in  accordance  with 
procedures  described  in  the  Boeing  737 
Maintenance  Manual. 

For  airplanes  on  which  the  sync-lock 
feature  was  not  installed  during 
production  or  as  a  modification  in 
accordance  with  Boeing  Service  Bulletin 
737-78-1053.  dated  December  17, 1992, 
the  proposed  AD  also  would  require 
installation  of  an  additional  thrust 
reverser  system  locking  feature  (sync- 
lock).  Installation  of  the  additional 
locking  feature  terminates  the 
requirement  for  repetitive  adjustments 
and  tests.  The  installation  would  be 
required  to  be  accomplished  in 
accordance  with  Boeing  Service  Bulletin 
737-78-1053,  Revision  1,  dated  July  1, 
1993. 

For  airplanes  on  which  the  sync-lock 
feature  was  installed  during  production 
or  as  a  modification  in  accordance  with 
Boeing  Service  Bulletin  737-78-1053, 
dated  December  17, 1992.  this  AD 
would  require  modification  of  the  sync- 
lock  wiring  in  accordance  with  Boeing 
Service  Bulletin  737-78-1058,  dated 
July  1, 1993.  Modification  of  the  sync- 
lock  wiring  terminates  the  requirement 
for  repetitive  adjustments  and  tests. 

Finally,  this  proposed  AD  also  would 
require  periodic  operational  tests  of  the 
sync-lock  installation,  and  repair  of  any 
discrepancies.  Accomplishment  of  these 


tests  is  necessary  to  ensure  that  the 
sync-lock  has  not  failed  in  the 
"unlocked"  state.  These  tests  would  be 
required  to  be  accomplished  in 
accordance  with  procedures  described 
in  the  Boeing  737  Maintenance  Manual. 
The  FAA  may  consider  revising  the 
intervals  at  which  the  operational  tests 
would  be  required  based  on  sync-lock 
service  experience. 

There  are  approximately  1,079  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  531  airplanes  of  U.S. 
registry  would  be  required  to 
accomplish  adjustments  and  tests  of  the 
thrust  reverser  system,  installation  of 
the  sync-lock,  and  operational  tests  of 
the  sync-lock  installation.  The  FAA 
estimates  thaMt  would  take 
approximately  1  work  hour  to 
accomplish  the  adjustments  and  tests, 
198  work  hours  to  accomplish  the 
installation,  and  1  work  hour  to 
accomplish  the  operational  tests.  The 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
oi>erators  of  airplanes  on  which  the 
sync-lock  feature  was  not  installed 
during  production  or  as  a  modification 
is  estimated  to  be  $5,841,000,  or  $11,000 
per  airplane. 

The  FAA  estimates  that  8  airplanes  of 
U.S.  registry  would  be  required  to 
accomplish  adjustments  and  tests  of  the 
thrust  reverser  system,  modification  of 
the  sync-lock  wiring,  and  operational 
tests  of  the  sync-lock  installation.  The 
FAA  estimates  that  it  would  take 
approximately  1  work  hour  to 
accomplish  the  adjustments  and  tests, 
70  work  hours  to  accomplish  the  wiring 
modification,  and  1  work  hour  to 
accomplish  the  operational  tests.  The 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
imp>act  of  the  proposed  AD  on  U.S. 
operators  of  airplanes  on  which  the 
sync-lock  feature  was  installed  during 
production  or  as  a  modification  is 
estimated  to  be  $31,680,  or  $3,960  per 
airplane. 

Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $5,872,680. 

The  FAA  recognizes  the  large  number 
of  work  hours  required  to  accomplish 
the  proposed  modification.  The  5-year 
compliance  time  proposed  in 
paragraphs  (b)  and  (c)  of  this  AD  should 
allow  the  sync-lock  installation  and 
wiring  modification  to  be  accomplished 
coincidentally  with  scheduled  major 
airplane  inspection  and  maintenance 
activities,  thereby  minimizing  the  costs 
associated  with  special  airplane 
scheduling. 


The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423: 49  U.S.C  106(g);  and  14  CFR 
11.89. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  93-NM-122-AD. 

Applicability:  All  Model  737-300.  -400, 
and  -500  series  airplanes  equipped  with 
General  Electric  CTMSe  series  engines, 
certi6cated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  deployment  of  a  thrust  reverser 
in  flight  and  sufa^sequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  For  all  airplanes:  Within  30  days  after 
the  effective  date  of  this  AD,  and  thereafter 
at  intervals  not  to  exceed  3,000  hours  time- 
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in-«ervice  nnta  die  modificatiaa  required  by 
paragraph  (b)  or  (c)  of  this  AD.  as  applicable. 
18  accomplished,  perform  adjustments  and 
tests  of  the  thrust  reverser  system  to  verify 
proper  operation  of  the  thrust  reverser  system 
in  accordmce  writh  Section  7S-31-00.  pages 
501. 513,  and  515  through  517.  dated  March 
15. 1992;  and  pages  502  dirough  512,  514, 
and  518,  dated  November  15, 1992;  of  the 
Boeing  737  Maintenance  Manual.  Prior  to 
further  flight.  rejMir  any  discrepancy  found, 
in  accordance  with  procedures  described  in 
the  Boeing  737  Maintenance  Manual. 

(b)  For  airpianes  on  wrfaich  the  sync-lock 
feature  was  not  installed  during  production 
or  as  a  modification  in  accordance  with 
Boeing  Service  Bulletin  737-78-1053,  dated 
December  17, 1992;  Within  5  years  after  the 
effective  date  erf  tibis  AD.  install  an  additional 
thrust  reverser  system  locking  feature  (sync- 
lock  installation)  in  accordance  with  Boeing 
Service  Bulletin  737-78-1053,  Revision  1, 
dated  July  1. 1993.  Installation  of  the 
additional  locking  feature  constitutes 
terminating  action  for  the  tests  required  by 
paragwph  (a)  of  this  AD. 
!    (c)  For  airplanes  on  which  the  sync-lock 
feature  was  installed  during  production  or  as 
a  modification  in  accordance  with  Boeing 
Service  Bulletin  737-78-1053,  dated 
December  17, 1992:  Within  5  years  after  the 
effective  date  of  this  AD,  modify  the  sync- 
lock  wiring  in  accordance  with  Boeing 
Service  Bulletin  737-78-1058,  dated  July  1, 
1993.  Modification  of  the  sync-lock  wiring 
constitutes  terminating  action  for  the  tests 
required  by  paragraph  (a)  of  this  AD. 

(d)  For  all  airplanes:  Within  30  days  after 
the  efiiective  date  of  this  AD.  or  within  1,000 
hours  time-in-cervice  a^er  accomplishing  the 
modification  required  by  paragraph  (b)  or  (c) 
of  this  AD  (as  applicable),  whichev^  occurs 
later,  and  thereafter  at  intervals  not  to  exceed 
1,000  hours  time-in-servioe;  perform 
Of)erational  tests  of  the  thrust  reverser  sync- 
lock  installation  to  verify  that  the  sync-locks 
are  not  failing  in  the  unlocked  state,  in 
accordanoe  with  the  procedures  described  in 
Section  78-31-00,  pages  534-538.  dated 
December  20, 1992;  and  pagas  539-540, 
dated  March  2a  1993;  of  the  Boeing  737 
Maintenance  Manual.  Frio*-  to  further  flight 
repair  any  discrepancy  found  in  accordance 
with  procedures  described  in  the  Boeing  737 
Maintenance  Manual. 

(e)  An  ahemative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  s'xeptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AC»).  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Princijjal  Maintenance 
Inspector,  who  may  add  comments  and  then 
•end  it  to  the  Manager,  Seattle  ACX). 

Nata:  Information  cxmceming  the  existence 
of  approved  altematrve  methods  of 
oompliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(f)  Special  flight  permits  may  be  issued  ia 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  hnctHkm  vrhere  the 
requirements  of  this  AD  can  be 
accomplished. 


Issued  in  Kenton,  Washington,  on  October 
9. 1993. 

David  G.  Hmiel. 

Acting  Manager,  Transport  Airplone 
Directorate.  Aircraft  CerUficatioa  Service. 
(PR  Doc.  93-25303  Filed  10-14-93;  8:45  am) 

BlUJNa  OOOK  4M».n-» 

14CFRPart71 

(Alrapw*  Dodwt  NOw  »»-AGL-2] 

Proposed  Alteration  of  VOR  Federal 
Airways 

AGENCY:  Federal  Aviation 

Admiaistration  (FAA),  DOT. 

ACnOH:  Notice  of  proposed  rulemaking. 

SUMMART:  This  proposed  rule  would 
alter  the  width  of  a  portion  of  Federal 
Airways  V-7,  V-51.  V-97,  and  V-399. 
located  in  Indiana  and  Illinois.  The 
standard  width  of  V-7,  V-51.  and  V-97 
would  be  reduced  to  3  miles  west  of  the 
centerline.  The  standard  width  of  V-399 
would  be  reduced  to  3  miles  east  of  the 
centerline.  Altering  the  airways  by 
redefining  the  lateral  boimdeiries  vrould 
provide  more  efBdent  utilization  of  the 
airspace  and  would  reduce  air  traffic 
control  (ATC)  workload. 
DATES:  Comments  must  be  received  on 
or  before  December  2, 1993. 
AOOflESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  EHvision.  AGL-500.  Docket  No. 
93-AGL-2,  Federal  Aviaticm 
Administration.  O'Hare  Lake  Oflioe 
Center,  2300  East  Devon  Avenue.  Des 
Piaines.  IL  60018. 

Tlie  official  dtxJ^et  may  be  examined 
in  the  Rules  Dodcet,  Office  of  the  Chief 
Coimsel,  room  916,  800  Indepeodeiu» 
Avenue.  SW..  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.ni.  and  5  pju. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Divisioii.  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLEMENTARY  MFORMATION: 

Cemments  Invited 

Interested  parties  are  invited  to 
p«ticipate  m  this  {woposed  mlenuking 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 


Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
BSf)ects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  abov&  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
AGL-2."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
prtjposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  af  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  tlM  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue,  SW..  Washington.  DC  20S91,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
intoested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure.  j 

The  Proposal 

The  FAA  is  considering  an 
aowndment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
alter  V-7,  V-51,  V-97,  and  V-399, 
located  in  Indiana  and  Illinois.  The 
airspace  northwest  of  Boiler,  IN, 
enctnapassing  these  airways  is  ander 
the  control  of  two  distinct  sectors  in  the 
Chicago  Air  Route  Traffic  Control 
Center,  and  the  Lafayette  Air  Traffic 
Control  Tower  (ATCT).  Ltoder  this 
proposal,  fUgfats  heading  ntnthwest  on 
these  four  airways  would  be  handled  in 
this  airspace  by  the  Lafayette  ATCT. 


53460  Federal  Register  /  Vol.  58.  No.  198  /  Friday,  October  15.  1993  /  Proposed  Rules 


The  standard  width  of  V-7.  V-51.  and 
V-g?  would  be  reduced  to  3  miles  west 
of  the  centerline.  The  standard  width  of 
V-399  would  be  reduced  to  3  miles  east 
of  the  centerline.  Altering  these  airways 
would  minimize  ATC  communication 
requirements  and  improve  the  process 
of  coordinating  flight  progress  in  the 
Boiler.  IN,  area.  Domestic  VOR  Federal 
airways  are  published  in  paragraph 
6010(a)  of  FAA  Order  7400.9A  dated 
June  17, 1993,  and  effective  September 
16, 1993,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (58  FR  36298; 
July  6.  1993).  The  airways  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979):  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subfects  in  14  CFR  Pari  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 

follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510:  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 

,  Points,  dated  June  17, 1993,  and 
effective  September  16. 1993,  is 
amended  as  follows: 


Paragmph  6010(a) — Domestic  VOR  Federal 
Airways 

V-7  [Revised] 

From  INT  Miami.  FL.  222*  and  Lee  County, 
FL.  120*  radials:  l.ee  County;  INT  Lee  County 
353*  and  Lakeland,  FL,  170°  radials: 
Lakeland;  Cross  City.  FL:  Tallahassee,  FL; 
Wiregrass.  AL;  INT  Wircgrass  333*  and 
Montgomery.  AL.  129*  radials;  Montgomery; 
Vulcan.  AL;  Muscle  Shoals,  AL;  Graham.  TN; 
Central  City,  KY;  Pocket  City,  IN;  INT  Pocket 
City  016'  and  Terra  Haute,  IN,  191'  radials; 
Terre  Haute:  Boiler,  IN;  15  miles  7  miles 
wide  (4  miles  east,  and  3  miles  west  of 
centerline),  47  miles  8  miles  wide;  Chicago 
Heights,  lU  INT  Chicago  Heights  358*  and 
Falls,  Wl,  170*  radials:  Falls;  Green  Bay,  Wl; 
Menominee,  MI;  Marquette,  MI.  The  airspace 
l)elow  2.000  feet  MSL  outside  the  United 
States  is  excluded.  The  portion  outside  the 
United  States  has  no  upper  limit. 
«         *         *         *         * 

V-51  IRevised) 

From  Miami.  FL;  INT  Miami  337*  and 
Pahokee.  FL,  175*  radials;  Pahokee;  INT 
Pahokee  009'  and  Vero  Beach,  FL,  193* 
radials:  Vero  Beach:  INT  Vero  Beach  330* 
and  Ormond  Beach,  FL,  183*  radials; 
Ormond  Beach;  Craig.  FL;  Alma,  GA;  Dublin, 
GA:  Athens,  GA;  INT  Athens,  GA,  340*  and 
Harris,  GA,  148*  radials;  Harris:  Hinch 
Mountain,  TN;  Livingston,  TN:  Louisville, 
KY;  Nabb,  IN;  ShelbyviHe,  IN;  INT 
Shelbyville  313°  and  Boiler.  IN,  136*  radials: 
Boiler;  15  miles  7  miles  wide  (4  miles  east, 
and  3  miles  west  of  centerline),  47  miles  8 
miles  wide:  Chicago  Heights.  IL. 


V-«7  IRevised] 

From  Miami.  FL,  via  La  Belle.  FL;  St. 
Petersburg.  FL:  Tallahassee.  FL;  Pecan,  GA: 
Atlanta,  GA:  IIMT  Atlanta  001*  and  Volunteer, 
TN,  197*  radials;  Volunteer,  London.  KY; 
Lexington,  KY;  Cincinnati,  OH;  Shelbyville, 
IN,  INT  Shelbyville  313*  and  Boiler,  IN,  136* 
radials;  Boiler  15  miles  7  miles  wide  (4  miles 
east,  and  3  miles  west  of  centerline).  47  miles 
8  miles  wide:  Chicago  Heights,  IL;  to  INT 
Chicago  Heights  358°  and  Chicago  O'Hare,  IL, 
127°  radials.  From  INT  Northbrook,  IL,  290* 
and  Janesville,  Wl,  112*  radials;  Janesville: 
Lone  Rock,  Wl;  Nodine.  MN;  to  Gopher,  MN. 
The  airspace  below  2,000  feet  MSL  outside 
the  United  States  is  excluded. 


V-399  IRevised] 

From  Indianapolis,  IN,  via  INT 
Indianapolis  312°  and  Boiler,  IN,  159* 
radials.  Boiler,  15  miles  7  miles  wide  (3  miles 
east,  and  4  miles  west  of  centerline),  13  miles 
8  miles  wide;  INT  Boiler  313*  and  Peotone. 
IL.  152*  radials:  to  Peotone. 


Issued  in  Washington,  DC,  on  October  7, 
1993. 

Harold  W,  Becker, 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 
|FR  Doc.  93-25367  Filed  10-14-93;  8:45  am] 

BHJJNO  COM  4t10-19-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  352. 700,  and  740 

[Docket  No.  78N-0038] 

RIN  0905-nAA06 

Sunscreen  Drug  Products  for  Over-the- 
Counter  Huntan  Use;  Tentative  Final 
Monograph;  Extension  of  Comment 
Period 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
February  7, 1994,  the  comment  period 
on  the  notice  of  proposed  rulemaking 
over-the-counter  (OTC)  that  would 
establish  conditions  under  which 
sunscreen  drug  products  are  generally 
recognized  as  safe  and  effective  and  not 
misbranded  (May  12. 1993;  58  FR 
28194).  FDA  is  taking  this  action  in 
response  to  a  request  to  extend  the 
comment  period  for  an  additional  180 
days  to  allow  more  time  to  comment  on 
this  proposal.  This  extension  of  the 
comment  period  does  not  apply  to 
comments  on  ultraviolet  A  (UVA) 
testing,  protection,  ingredients,  and 
labeling.  The  agency  wants  comments 
on  these  issues  to  be  submitted  by 
November  8, 1993.  in  order  to  have  a 
workshop  on  these  subjects  in  the 
spring  of  1994.  This  proposal  is  part  of 
the  ongoing  review  of  OTC  drug 
products  conducted  by  the  FDA. 
DATES:  Written  comments  by  February 
7. 1994. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson.  Center  for  Drug 
Evaluation  and  Research  (HFD-810), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857, 
301-594-5000. 

SUPPt.EMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  12, 1993  (58  FR 
28194).  FDA  issued  a  notice  of  propMssed 
rulemaking  (tentative  final  monograph) 
that  establish  the  conditions  under 
which  OTC  sunscreen  drug  products  are 
generally  recognized  as  safe  and 
en^ective  and  not  misbranded.  Interested 
persons  were  given  until  November  8, 
1993.  to  submit  comments  on  the 
proposal. 
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On  August  27, 1993.  the  Cosmetic, 

'oiletry.  and  Fragrance  Association 
(CTFA),  a  trade  association,  requested  a 
180-day  extension  to  May  12,  1994,  in 
which  to  file  written  comments.  CTFA 
contended  that  the  immense  breadth  of 
the  proposal  and  the  many  issues 
involved  made  it  impossible  to 
formulate  a  reasoned  response  in  the  6 
months  provided.  Although  CTTA 
recognized  that  additional  time  (i.e., 
until  May  12, 1994)  was  provided  to 
submit  new  data  to  FDA,  it  contended 
that  in  numerous  instances  CTFA 
members  will  need  to  conduct 
additional  testing  simply  to  understand 
the  impact  of  the  proposals.  Further, 
CTFA  stated  that  its  members  will  need 
to  reanalyze  tests  conducted  several 
years  ago  in  order  to  provide  meaningful 
comment  with  respect  to  the  new 
proposals. 

CTFA  added  that  many  of  the 
proposals  represent  fundamental 
departures  from  the  August  25, 1978, 
advance  notice  of  proposed  rulemaking 
(43  FR  38206).  which  has  served  as  the 
industry's  guide  for  the  past  15  years. 
CTFA  contended  that  these  proposals,  if 
promulgated,  would  require  sweeping 
changes  in  the  way  virtually  every 
"beach"  and  "nonbeach"  sunscreen 
product  is  tested  and  labeled.  CTFA 
mentioned  that  its  members  need  to 
address  the  many  new  proposed 
sunscreen  protection  factor  testing 
requirements,  the  new  statistical 
procedure,  and  UVA  protection.  Also, 
CTFA  added  that  it  was  necessary  to 
evaluate  the  proposal  in  light  of  recent 
regulatory  proposals  for  sunscreens  in 
Europe,  Australia,  and  Japan. 

FDA  has  carefully  considered  the 
request  and  believes  that  some 
additional  time  for  comment  is  in  the 
public  interest.  However,  in  view  of  the 
180  days  already  provided,  the  agency 
is  granting  a  90-day  extension  rather 
than  the  180  additional  days  requested 
by  CTFA. 

As  previously  stated,  new  data  may  be 
submitted  until  May  12,  1994.  If  new 
data  demonstrate  a  need  to  revise 
previously  submitted  comments, 
interested  persons  should  inform  the 
agency  accordingly  when  submitting  the 
new  data.  Accordingly,  the  comment 
period  is  extended  to  February  7, 1994. 

This  extension  of  the  comment  period 
does  not  apply  to  comments  on  UVA 
testing,  protection,  ingredients,  and 
labeling.  The  agency  wants  comments 
on  these  issues  to  be  submitted  by 
November  8, 1993,  in  order  to  have  a 
workshop  on  these  subjects  in  the 
spring  of  1994.  Comments  received  on 
UVA  issues  will  be  used  to  formulate 

auestions  and  subjects  for  discussion  at 
le  workshop.  Prior  to  and  following  the 


workshop,  the  administrative  record  for 
the  sunscreen  drug  products  rulemaking 
will  be  reopened  to  allow  additional 
submissions  of  comments  and  data  on 
UVA  issues. 

Interested  persons  may,  on  or  before 
February  7. 1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  conmients  regarding  all 
sunscreen  drug  product  proposals  with 
the  exception  of  comments  pertaining  to 
UVA  testing,  protection,  ingredients, 
and  labeling.  Comments  pertaining  to 
UVA  issues  are  to  be  submitted  by 
November  8, 1993.  in  accord  with  the 
May  12. 1993.  proposal.  Three  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Comments  received  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

Dated:  October  8, 1993. 
Michael  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
jFR  Doc.  93-25319  Filed  10-14-93;  8:45  aro| 
BILLING  CODE  4tM-ai-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parts  215,  221, 236, 880.  881, 
882. 883, 884, 885. 886,  889, 890.  905, 
and  960 

[Docket  No.  R-e»-1687;  FR-3466-P-011 

RIN  No.  2501-AB62 

Designation  of  Tenant  Assistant 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  In  compliance  with  section 
644  of  the  Housing  and  Community 
Development  Act  of  1992,  this  rule 
would  amend  the  regulations  for 
federally  assisted  housing  programs  to 
require  that  owners  of  federally  assisted 
housing  projects  allow  applicants  for 
admission  to  submit  with  the 
application,  the  name,  address,  phone 
number,  and  other  relevant  information 
of  a  family  member,  friend,  or  social, 
health,  advocacy,  or  other  organization, 
if  the  applicant  wishes  to  submit  such 
information. 

DATES:  Comment  due  date:  December 
14. 1993. 

FOn  FURTHER  INFORMATION  CONTACT: 
For  issues  related  to  parts  215,  221.  236, 
880. 881. 883. 884.  and  886:  James  J. 
Tahash.  Director.  Planning  and 


Procedures  Division,  Office  of 
Multifamily  Housing  Management, 
room  6182,  Telephone  (202)  708-3944; 
For  issues  related  to  parts  885,  889  and 
890:  Margaret  Milner,  Acting  Director, 
Office  of  Elderiy  and  Assisted  Housing, 
room  6130,  Telephone  (202)  708-4542; 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410.  A 
telecommunications  device  for  hearing 
or  speech -impaired  individuals  (TDD)  is 
available  at  (202)  708-^594.  (These 
telephone  numbers  are  not  toll-free.) 

For  issues  related  to  part  905: 
Dominic  Nessi,  Director,  Office  of 
Native  American  Programs,  room  4140, 
Telephone  number  (202)  708-1015;  For 
parts  882  and  960:  Ed  Whipple, 
Director,  Occupancy  Division.  Room 
4206,  telephone  number  (202)  708- 
0744;  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington.  DC  20410.  A 
telecommunications  device  for  hearing 
or  speech-impaired  individuals  (TDD)  is 
available  at  (202)  708-0850.  (These 
telephone  numbers  are  not  toll-free.) 

SUPPt^MKNTARY  INFORMATION: 

I.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3520).  No 
person  may  be  subjected  to  a  penalty  for 
failure  to  comply  with  these  information 
collection  requirements  until  they  have 
been  approved  and  assigned  an  OMB 
control  number.  The  OMB  control 
number,  when  assigned,  will  be 
announced  by  se[>arate  notice  in  the 
Federal  Register. 

Public  reporting  burden  for  the 
collection  of  information  requirements 
contained  in  this  rule  is  estimated  to 
include  the  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  under  the 
Preamble  heading,  Other  Matters.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Housing  and  Urban 
Development,  Rules  Docket  Clerk,  451 
Seventh  Street,  SW.,  Room  10276, 
Washington,  DC  20410-0500;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for 
HUD.  Washington.  DC  20503. 
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U.  Background 

In  acxsrdance  with  section  644  of  the 
Housing  and  Community  Development 
Act  of  1992  (approved  October  28,  1992, 
Pub.  L.  102-550;  hereafter  referred  to  as 
"1992  HCD  Act"),  this  rule  would 
amend  the  regulations  for  federally 
assisted  housing  programs  to  require 
that  o*vners  of  federally  assisted 
housing  projects  permit  applicants  for 
admission  to  submit  with  the 
application,  the  name,  address,  phone 
number,  and  other  relevant  information 
of  a  family  member,  friend,  or  social. 
health,  advocacy,  or  other  organization 
(hereafter  sometimes  referred  to  as 
"tenant  assistance  information").  The 
purpose  of  maintaining  such 
information  is  to  assist  an  owner  in 
providing  services  or  special  care  for 
such  tenants,  and  in  resolving  issues 
that  may  arise  diiring  the  tenancy  of 
such  tenants. 

Section  683(4)  of  the  1992  HUD  Act 
defines  owner  of  federally  assisted 
housing  to  mean  the  entity  or  private 
person,  including  a  cooperative  or 
public  housing  agency,  that  has  the  legal 
right  to  lease  or  sublease  dwelling  units 
in  such  housing. 

Section  683(4)  of  the  1992  HCD  Act 
defines  federally  assisted  housing  to 
mean: 

(1)  A  public  housing  project,  as  such 
term  is  defined  in  section  3(b)  of  the 
U.S.  Housing  Act  of  1937  (1937  Act); 

(2)  Housing  for  which  project-based 
assistance  is  provided  under  section  8  of 
the  1937  Act; 

(3)  Housing  that  is  assisted  under 
section  202  of  the  Housing  Act  of  1959, 
as  amended  by  section  801  of  the 
National  Affordable  Housing  Act  of 
1990  (NAHA); 

(4)  Housing  that  is  assisted  under 
section  202  of  the  Housing  Act  of  1959, 
as  such  section  existed  before  the 
enactment  of  NAHA: 

(5)  Housing  financed  by  a  loan  or 
mortgage  insured  under  section 
221(d)(3)  of  the  National  Housing  Act 
that  bears  interest  at  a  rate  determined 
under  section  221(d)(5)  of  the  National 
Housing  Act: 

(6)  Housing  insured,  assisted  or  held 
by  the  Secretary  or  a  State  or  State 
agency  under  section  236  of  the 
National  Housing  Act; 

(7)  Housing  constructed  or 
substantially  rehabilitated  pursuant  to 
assistance  provided  under  section 
8(b)(2)  of  the  1937  Act.  as  in  effect 
before  October  1. 1983.  that  is  assisted 
under  a  contract  for  assistance  under 
such  section. 

The  programs  which  are  included  in 
the  definition  of  "federally  assisted 
housing"  and  are  dierefore  affected  by 
this  regulation  are  as  follows: 


/.  Public  Housing  Program:  Section 
683mA} 

Section  3(b)(1)  of  the  1937  Act. 
defines  a  public  housing  project  to  mean 
housing  developed,  acquired  or  assisted 
by  a  public  housing  agency,  and  the 
improvements  of  any  such  project.  The 
regulations  governing  the  admission  to 
and  occupancy  of  public  housing  are  set 
forth  at  24  CFR  part  960.  Because 
Congress  did  not  expressly  make  section 
644  applicable  to  Indian  Housing 
Authorities  (IHAs).  as  required  under 
section  201(b)(2)  of  the  1937  Act.  IHAs 
are  not  covered  by  the  statutory 
definition. 

2.  Project  Based  Section  8  Assistance: 
Section  683(2)(B) 

The  Department's  programs  that 
involve  project  based  assistance  under 
section  8  are  as  follows:  (a)  The  section 
8  New  Construction  Program,  24  CFR 
part  880;  (b)  the  Section  8  Substantial 
Rehabilitation  Program.  24  CFR  part 
881;  (c)  the  Section  8  Project  Based 
Certificate  program,  24  CFR  part  882, 
subpart  G;  (d)  the  Section  8  Moderate 
Rehabilitation  pn^ram.  24  CFR  part 
882.  subparts  D  and  E:  (e)  the  Section  8 
Moderate  Rehabilitation  Single  Rooms 
Occupancy  program,  24  CFR  part  882, 
subpart  H;  (f)  the  Section  8  State 
Housing  Agencies  program,  24  CFR  part 
883;  (g)  the  Section  8  New  Construction 
Set-Aside  for  Section  515  Rural  Rental 
Housing  Projects  Program.  24  CFR  part 
884;  (h)  the  Section  202/8  Loans  for 
Housing  for  the  Elderly  or  Handicapped 
Pro^^m.  24  CFR  part  885;  (i)  the 
Section  8  Loan  Management  Set  Aside 
Program,  24  CFR  part  886,  subpart  A; 

and  (j)  the  Section  8  Property         

Disposition  Set  Aside  Program.  24  CFR 
part  886.  subpart  C 

On  February  24, 1993.  the  Department 
published  a  proposed  rule  for  project- 
based  assistance  with  funding  under  the 
Section  8  certificate  program  (24  CFR 
part  882.  subpart  G).  Because  the 
Department  is  currently  revising  subpart 
G  in  a  separate  rule  making  procedure, 
this  rule  would  not  amend  24  CFR  part 
882.  subpart  G.  Rather,  the  Department 
will  implement  changes  to  24  CFR  part 
882,  subpart  G,  when  it  publishes  the 
final  rule  implementing  the  February 
24, 1993.  proposed  rule.  (Unlike  the 
section  8  housing  certificate  program, 
the  section  8  housing  voucher  program 
involves  only  tenant  based  assistance. 
As  such,  it  does  not  fall  under  the 
category  of  project-based  Section  8 
assistance,  and  this  rule  would  not 
amend  the  regulations  for  the  section  8 
housing  voudier  program  (24  CFR  part 
887).) 


3.  Section  202  Loans  &■  Capital 
Advances:  SecUon  663(2HCh(D) 

Housing  that  is  assisted  under  section 
202  of  the  Housing  Act  of  1959.  as 
amended  by  section  801  of  NAHA, 
refers  to  the  Section  202  Supportive 
Housing  for  the  Elderly  Program  (capital 
advance  program).  Regulations 
governing  the  Section  202  capital 
advance  program  are  found  at  24  CFR 
part  889. 

Housing  that  is  assisted  under  section 
202  of  the  Housing  Act  of  1959,  as  it 
existed  before  the  enactment  of  NAHA. 
refers  to  the  Section  202  loan  program. 
The  Section  202  loan  program  covers 
loans  for  housing  for  the  elderly  and 
handicapped.  Regulations  for  the 
Section  202  loan  program  appear  at  24 
CFR  part  885.  Regulations  for  the 
management  of  a  Siection  202 

handicapped  housing  project  wth  

section  162  assistance  appear  at  24  CFR 
part  885,  subpart  C. 

No  regulations  currently  exist  for  the 
management  of  a  Section  202  loan  for 
the  elderly  housing  project.  Section  202 
capital  advance  project  or  Section  202/ 
8  loan  for  the  handicapped  housing 
project.  On  December  9, 1987  (52  FR 
46614).  the  Department  published  a 
proposed  rule  which  would  add  subpart 
B.  containing  the  management 
regulations  for  Section  202  loans  for 
elderly  and  handicapp)ed  to  24  CFR  part 
885.  Subpart  B  will  be  published  as  a 
final  rule  in  the  near  future.  The 
Department  also  anticipates  publishing 
an  interim  rule  for  the  management  of 
a  section  202  capital  advance  project  in 
the  near  future.  The  interim  rule  will 
add  subpart  F  to  24  CFR  part  889. 
Because  24  CFR  part  885.  subpart  B  and 
24  CFR  part  889.  subpart  F  will  be 
implemented  before  this  rule  is 
published  as  a  final  regulation,  this 
proposed  rule  contains  the 
modifications  which  the  Department 
will  make  to  subparts  B  (24  CFR 
885.610)  and  F  (24  CFR  889.610)  to 
comply  with  section  644  of  the  1992 
HCD  Act. 

4.  Below  Market  Interest  Rate  Loans 
(BMIR:  SecUon  683(2)(E) 

Housing  financed  by  a  loan  or 
mortgage  insured  under  section 
221(d)(3)  of  the  National  Housing  Act 
that  bears  interest  at  a  rate  determined 
under  section  221(d)(5)  of  the  National 
Housing  Act  refers  to  below  market 
interest  rate  (BMIR)  loans.  Regulations 
for  BMIR  loans  appear  at  24  CFR  part 
221. 

5.  Section  236  of  the  National  Houang 
Act:  Section  683(2XF) 

Projects  which  are  insured  or  held  by 
the  Secretary  under  section  236  of  the 


National  Housing  Act  are  regulated  by 
24  CFR  part  236,  subparts  A-C.  (Subpart 
D  only  applies  to  those  projects  which 
receive  rental  assistance  payments 
(commonly  referred  to  as  "deep 
subsidy").  Rental  assistance  payments 
are  made  to  further  assist  tenants  whose 
income  is  too  low  to  permit  the  tenant 
to  pay  the  approved  Gross  Rent  with 
30%  of  the  tenant's  Adjusted  Monthly 
Income.) 

With  limited  exceptions,  the 
Department  does  not  regulate  housing 
which  is  assisted  by  a  State  or  State 
agency  under  Section  236  of  the 
National  Housing  Act  (hereafter  referred 
to  as  State  financed,  non-inSured 
projects)  by  regulation.  For  most 
matters,  the  Department  regulates  State 
financed,  non-insured  projects 
contractually.  (While  the  requirements 
for  Subpart  A  do  not  explicitly  apply  to 
State  financed,  non-insured  projects,  the 
Department  has  applied  the 
requirements  of  subpart  A  concerning 
income  definition,  rent  calculations  and 
admission  restrictions  to  State  financed, 
non-insured  projects.  Moreover,  State 
financed,  non-insured  projects  are 
eligible  to  receive  rental  assistance 
payments;  and  those  that  do,  are 
regulated  by  24  CFR  part  236,  subpart 
D.)  *^ 

To  make  completely  clear  that  the 
requirements  of  §  644  of  the  1992  HCD 
Act  apply  to  all  section  236  projects, 
this  rule  would  add  a  new  subpart  F. 
entitled  "Designation  of  Tenant 
Assistant." 

6.  Section  8  Newly  Constructed  and 
Substantially  Rehabilitated  Housing: 
Section  683(2)(G) 

The  Department  administers  six 
section  8  programs  that  involve  newly 
constructed  or  substantially 
rehabilitated  housing.  However,  because 
all  of  the  programs  involving  newly 
constructed  and  substantially 
rehabilitated  housing  are  also  project 
based  section  8  assistance  programs 
(listed  in  item  two  above),  a  discussion 
of  the  programs  involving  newly 
constructed  or  substantially 
rehabilitated  housing  is  not  provided  in 
this  preamble. 

Other  Federally  Assisted  Housing 
Programs 

Although  the  term  "federally  assisted 
housing"  as  used  in  section  644  of  the 
1992  HCD  Act  does  not  encompass  the 
Rent  Supplement  program  (24  CFR  part 
215),  the  Indian  Housing  program  (24 
CFR  part  905),  and  the  Supportive 
Housing  for  Persons  with  Disabilities 
program  (24  CFR  part  890).  the 
Department  has  decided  to 
administratively  include  these  programs 


in  the  section  644  implementing 
regulations.  The  Department  believes 
that  the  enabling  legislation  for  the  Rent 
Supplement  program,  the  Indian 
Housing  program,  and  the  Supportive 
Housing  for  Persons  with  Disabilities 
program  authorize  the  Department  to 
impose  the  requirements  contained  in 
section  644  on  owners  of  projects  in 
these  other  programs. 

In  enacting  section  644,  Congress 
seemed  concerned  with  avoiding 
management  problems  encountered  by 
PHAs  and  assisted  housing  managers.  In 
this  regard.  Congress  indicated  that  by 
allowing  tenants  to  provide  a  contact 
person  or  organization  in  their 
applications  for  tenancy,  project  owners 
and  managers  could  communicate  with 
the  tenant's  contact  person  or 
organization  in  order  to  provide  special 
care  or  assistance  in  resolving  problems. 
See  H.R.  Rep.  No.  102-760, 102d  Cong., 
2d  Sess.  140. 

The  Department's  longstanding  policy 
is  to  treat  tenants  who  are  receiving 
similar  program  assistance  under 
different  programs  as  uniformly  as 

Eossible.  As  with  the  types  of  housing 
sted  in  section  683(2)  of  the  1992  HCD 
Act.  Rent  Supplement,  Indian  Housing 
and  Supportive  Housing  for  Persons 
with  Disabilities  are  programs  designed 
to  assist  low-income  tenants.  The 
Department  is  aware  of  no  significant 
basis  for  distinguishing  these  three 
programs  from  the  other  covered 

f>rograms.  In  this  regard,  there  is  no 
ogical  basis  for  covering  disabled 
families  in  projects  with  section  202 
loans  under  the  legislation,  while 
excluding  disabled  families  in  projects 
with  section  811  capital  advances. 
Accordingly,  this  rule  would  also 
amend  the  regulations  governing  the 
Rent  Supplement  program,  the  kidian 
Housing  program,  and  the  Supportive 
Housing  for  Persons  with  Disabilities 
program.! 

Tne  statute  and  this  rule  give  the 
applicant  the  choice  of  whether  to 
submit  the  tenant  assistance  information 
with  the  application,  and  prohibits  an 
owner  from  requiring  the  submission  of 
such  information  by  an  applicant 
However,  when  an  appUcant  fills  out  an 
application,  the  owner  must  notify  the 
applicant  of  his  or  her  right  to  submit 
tenant  assistance  information.  Future 


<  No  ragubtion*  currently  exist  for  the 
management  of  a  section  811  capital  advance 
project.  The  Oepartioent  anticipates  publishing  an 
interim  rule  for  the  management  of  a  section  811 
capital  advance  project  in  the  near  future.  The 
interim  rule  will  add  subpart  F  to  24  CFR  part  890. 
Because  24  CFR  part  990,  subpart  F  will  be 
implemented  before  this  rule  is  published  as  •  final 
regulation,  this  proposed  rule  contains  the 
modifications  which  the  Department  will  make  to 
subpart  F. 


handbook  guidance  will  provide 
instructions  on  this  matter.  However, 
this  guidance  will  require  that  the 
tenant  designate  under  what  situations 
an  owner  may  contact  the  tenant 
assistant.  For  example,  one  tenant  may 
wish  to  have  the  tenant  assistant 
contacted  only  in  cases  of  medical 
emergency,  while  another  tenant  may 
want, the  tenant  assistant  contacted  if 
the  tenant  is  late  on  rent.  As  a  final 
example,  a  homebuyer  in  the  Indian 
Housing  Mutual  Help  Homeownership 
Opportunity  Program  may  want  the 
tenant  assistant  contacted  if  the 
homebuyer  is  unable  to  perform  routine 
maintenance  on  the  home. 

Under  this  rule,  once  an  appUcant 
submits  tenant  assistance  information, 
an  owner  must  then  maintain  that 
information  with  the  applicant's 
application.  Moreover,  if  the  applicant 
becomes  a  tenant,  the  owner  must 
maintain  the  tenant  assistance 
information  for  as  long  as  the  tenant 
resides  in  the  housing  project.  An  owner 
is  never  obligated  to  obtain  periodic 
updates  to  the  tenant  assistance 
information,  and  an  owner  may 
consider  the  tenant  assistance 
information  current,  unless  otherwise 
instructed  by  the  tenant.  However,  this 
rule  would  require  owners  to 
periodically  update  the  tenant 
assistance  information  when  a  tenant 
requests  an  update. 

The  statute  and  proposed  regulation 
do  not  address  the  obligation  of  an 
owner  to  act  upon  any  submitted  tenant 
assistance  information.  The  Department 
believes  that  owTiers  should  be  allowed 
to  exercise  some  judgment  in 
determining  when  to  use  the  tenant 
assistance  information.  At  the  same 
time,  however,  Congress  obviously 
intended  owners  to  use  the  tenant 
assistance  information  when 
appropriate.  The  Department  is 
particularly  interested  in  public 
comment  on  this  issue,  and  will 
carefully  consider  any  comments  in 
deciding  whether  to  impose  by 
regulation  an  obligation  on  the  owner  to 
act  upon  tenant  assistance  information. 

Finally,  section  644  also  requires  that 
owners  keep  the  tenant  assistance 
information  confidential.  Accordingly, 
owners  would  be  allowed  to  release  the 
tenant  assistance  information  only  for 
the  stated  statutory  and  regulatory 
purpose:  To  assist  an  owner  in 
providing  services  or  special  care  for 
such  tenants,  and  in  resolving  issues 
that  may  arise  during  the  tenancy  of 
such  tenants. 
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Other  Matters 

A.  Reguhtory  Impact 

This  nile  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  12291  on 
Federal  Regulations  issued  by  the 
President  on  Febrxiary  17, 1981.  An 
analysis  of  the  rule  indicates  that  it  does 
not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more:  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  signiHcant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

B.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  finding  is  available  for  public 
inspection  during  regular  business 
hours  in  the  Office  of  General  Counsel, 
the  Rules  Docket  Clerk,  room  10276,  451 
Seventh  Street,  SW.,  Washington.  DC 
20410. 

C.  Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effiects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Specifically,  the  rule  is  directed  to 
owners  of  multifamily  housing  projects, 
and  will  not  impinge  upon  the 
relationship  between  the  Federal 
Government  and  State  and  local 
governments.  As  a  result,  the  rule  is  not 
subject  to  review  under  the  order. 

D.  Executive  Order  12606.  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being.  No  significant 
change  in  existing  HUD  policies  or 
programs  will  result  from  promulgation 
of  this  rule,  as  those  policies  and 
programs  relate  to  family  concerns. 


E.  Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  hais  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sniall  entities.  This  rule 
reflects  a  statutory  requirement  which 
applies  to  all  owners  of  federally 
assisted  housing,  without  regard  to  the 
size  of  entities  involved. 

F.  Regulatory  Agenda 

This  proposed  rule  was  listed  as 
sequence  no.  1373  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  April  26,  1993  (58  FR 
24382,  24393)  in  accordance  with 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

G.  The  Catalog  of  Federal  Domestic 
Assistance 

Program  number(s)  are  14.103. 14.134. 
14.135.  14.149, 14.156,  14.157,  14.181, 
14.182. 

H.  Collection  of  Information 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520).  The  Department  has 
determined  that  the  following  sections 
contain  information  collection 
requirements:  §§215.26,  221.536b. 
236.1001,  880.603.  881.603.  882.414, 
883.704.  884.118.  885.610.  885.950. 
886.119.  886.318,  889.610,  890.610, 
905.302,  and  960.212. 

Estimated  Annaalized  Costs 

Government  Costs 

There  are  no  costs  to  the  government 
because  the  information  collected  is 
used  solely  by  the  organization 
collecting  the  data,  i.e.,  the  information 
is  not  reported  to  or  analyzed  by  HUD. 

Annualized  Cost  to  the  Respondents 
(Owners/Agents) 

The  average  annual  cost  to  the 
respondents  (owners/managing  agents) 
is  based  on  3  minutes  to  enter  address 
on  the  application.  The  hourly  cost  is 
$7.00  per  hour  which  includes 
overhead.  The  number  of  respondents 
(respondents  at  the  time  of  application 
and  recertification)  is  estimated  to  be 
1%  of  the  total  number  of  units. 


Burden  estimates  are  based  on  the 
following  number  of  units; 
Office  of  Multifamily  Housing  and 
Office  of  Elderly  and  Assisted 
Housing 

Note:  undor  24  CFR  parts  890  and  889 
units  are  under  development,  therefore,  they 
are  not  reported  below. 

Section  8  (880.  881.  883.  884.  886A. 

886C  also  includes  885):  1,645,777 
Section  236:  360.541 
RAP:  9,496 

Rent  Supplement:  42,278 
Section  221(d)(3)  EMIR:  113.164 
Number  of  units:  2.171,256 
Office  of  Native  American  Programs — 24 

CFR  905 
Number  of  units:  79,065 
Office  of  Community  Planning  and 

Development— 24  CFR  882H 
Number  of  units:  8,100 

Office  of  Public  Housing— 24  CFR  part 
960 
Public  Housing:  1,728.164 
Certificates/ vouchers  (882G  and  887): 

1.366.067 
Moderate  Rehabilitation  (882D): 

118.817 
Number  of  units:  3.213,048 
Total  number  of  all  units:  5,471.489 

The  number  of  respondents 
(respondents  at  the  time  of  application 
and  recertification)  is  estimated  to  be 
1%  of  the  total  number  of  units. 


Annual 

No.  of  re- 

spofHl- 

ents 

Fre- 
quency 

of  re- 
sponse 

Hours  re- 
quired 

Total 

hours 

54,714 

1 

.05 

2.73S 

Annud 
No.  ol  re- 
spond- 
ents 

Coal  per 
hour 

Hours  re- 
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Total 
coeis 

54.714 

S7iK> 

.05 

$19,149 

List  of  SubfectB 

24  CFR  Part  215 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  221 

Low  and  moderate  income  housing. 
Mortgage  insurance.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  236 

Grant  programs — housing  and 
community  development.  Low  and 
moderate  income  housing.  Mortgage 
insurance,  Rent  subsidies.  Reporting 
and  recordkeeping  requirements. 

24  CFR  Part  880 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 


24  CFR  Part  881 

Grant  programs — housing  and 
community  development,  Rent 
si^sidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  882 

Grant  programs — housing  and 
coanmunity  development.  Homeless, 
Lead  poisoning.  Manufactured  homes. 
Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  883 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  884 

Grant  programs — housing  and 
CMnmunity  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

24  CFR  Part  885 

Aged,  Handicapped,  Loan  programs — 
housing  and  community  development. 
Low  and  moderate  income  housing. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  886 

Grant  programs — housing  and 
community  development.  Lead 
poisoning.  Rent  subsidies.  Reporting 
and  recordkeeping  requirements. 

24  CFR  Part  889 

Aged,  Grant  programs — housing  and 
community  development.  Loan 
programs — housing  and  community 
development.  Low  and  moderate 
income  housing.  Rent  subsidies, 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  890 

Civil  rights.  Grant  programs — housing 
and  community  development. 
Handicapped,  Loan  programs — housing 
and  community  development.  Low  and 
moderate  income  housing.  Mental 
health  programs,  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  905 

Aged,  Grant  programs — Indians,  Grant 
programs — housing  and  community 
development,  Handicapped,  Indians, 
Loan  programs — housing  and 
community  development.  Loan 
programs — Indians,  Low  and  moderate    ■ 
income  housing,  Public  housing. 
Reporting  and  recordkeeping 
requirements.  • 


24  CFR  Part  960 

Aged,  Grant  programs — housing  and 
community  development.  Handicapped, 
Public  housing. 

Accordingly,  24  CFR  parts  215,  221. 
236. 880,  881.  882. 883.  884.  885.  886, 
889.  890,  905.  and  960  would  be 
amended  as  follows: 

PART  215-IIENT  SUPPLEMENT 
PAYMENTS 

1.  The  authority  citation  for  24  CFR 
part  215  would  be  revised  to  read  as 
follows: 

Authority:  12  U.S.C  1701s:  42  U.S.C 
3535(d). 

2.  Section  215.26  would  be  added  as 
follows: 

§  21 5.28    Designation  of  tenant  assistant 

(a)  When  an  applicant  Tills  out  an 
application  for  housing,  the  owner  must 
notify  the  applicant  of  the  applicant's 
right  to  submit  tenant  assistance 
information  with  the  application.  An 
owner  must  accept  as  part  of  the 
application  for  admission  tenant 
assistance  information.  However,  an 
owner  may  not  require  that  an  applicant 
provide  tenant  assistance  information. 

(b)  An  owner  must  keep  the  tenant 
assistance  information  with  the 
application.  For  any  applicant  who 
becomes  a  tenant,  the  owner  must  keep 
the  tenant  assistance  information  as 
long  as  the  tenant  resides  in  the  housing 
project.  An  owner  must  update  or 
change  the  tenant  assistance 
information  periodically  if  requested  by 
the  tenant. 

(c)  The  purpose  of  collecting  tenant 
assistance  information  is  to  assist  an 
ownner  in  providing  ser\'ices  or  special 
care  for  such  tenants,  and  in  resolving 
issues  that  may  arise  during  the  tenancy 
of  such  tenants.  An  owner  must  keep' 
the  tenant  assistance  information 
confidential,  and  may  release  or  use 
tenant  assistance  information  only  for 
the  purpose  stated  above. 

(a)  For  purposes  of  this  section,  the 
following  definitions  apply. 

(1)  Owner  means  the  entity  or  private 
person,  including  a  cooperative  or 
public  housing  agency,  that  has  the  legal 
right  to  lease  or  sublease  dwelling  units 
in  the  housing  project. 

(2)  Tenant  assistance  information 
means  the  name,  address,  phone 
number,  and  other  relevant  information 
ofj  family  member,  friend,  or  social, 
health,  advocacy,  or  other  organization 
which  an  owner  may  use  to  assist  in 
providing  any  services  or  special  care 
for  the  tenant,  and  to  assist  in  resolving 
any  relevant  tenancy  issues  that  arise 
during  the  tenancy  of  such  tenant 


PART  221— LOW  COST  AND 
MODERATE  INCOME  MORTGAGE 

INSURANCE 

3.  The  authority  citation  for  24  CFR 
part  221  would  be  revised  to  read  as 
follows: 

Authority:  12  U.S.C  1707(a).  t715b,  17151; 
42  use.  13604. 

4.  Section  221.536b  would  be  added 
to  subpart  C  as  follows: 

§221.536b 
assistant 


Designation  of  tenant 


(a)  Applicability.  This  section  only 
applies  to  a  project  financed  with  a 
mortgage  insured  under  section 
221(d)(3)  of  the  National  Housing  Act 
that  bears  interest  at  a  rate  determined 
under  section  221(d)(5)  of  such  Act 
(BMIR  loan). 

(b)  When  an  applicant  fills  out  an 
application  for  housing,  the  owner  must 
notify  the  applicant  of  the  applicant's 
right  to  submit  tenant  assistance 
information  with  the  application.  An 
owner  must  accept  as  part  of  the 
application  for  admission  tenant 
assistance  information.  However,  an 
owner  may  not  require  that  an  applicant 
provide  tenant  assistance  information. 

(c)  An  owner  must  keep  the  tenant 
assistance  information  with  the 
application.  For  any  applicant  who 
becomes  a  tenant,  the  owner  must  keep 
the  tenant  assistance  information  as 
long  as  the  tenant  resides  in  the  housing 
project.  An  owner  must  update  or 
change  the  tenant  assistance 
information  periodically  if  requested  by 
the  tenant. 

(d)  The  purpose  of  collecting  tenant 
assistance  information  is  to  assist  an 
owner  in  providing  services  or  special 
care  for  such  tenants,  and  in  resolving 
issues  that  may  arise  during  the  tenancy 
of  such  tenants.  An  owner  must  keep 
the  tenant  assistance  information 
confidential,  and  may  release  or  use 
tenant  assistance  information  only  for 
the  pur{>ose  stated  above. 

(e)  For  purposes  of  this  section,  the 
following  definitions  apply. 

(1)  OHTier  means  the  entity  or  private 
person,  including  a  cooperative  or 
public  housing  agency,  that  has  the  legal 
right  to  lease  or  sublease  dwelling  units 
in  the  housing  project. 

(2)  Tenant  assistance  information 
means  the  name,  address,  phone 
number,  and  other  relevant  information 
of  a  family  member,  friend,  or  social, 
health,  advocacy,  or  other  organization 
which  an  owner  may  use  to  assist  in 
providing  any  services  or  special  care 
for  the  tenant,  and  to  assist  in  resolving 
any  relevant  tenancy  issues  that  arise 
during  the  tenancy  of  such  tenant 
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PART  236-MORTGAGE  INSURANCE 
AND  INTEREST  REDUCTION 
PAYMENT  FOR  RENTAL  PROJECTS 

5.  The  authority  citation  for  24  CFR 
part  236  would  be  revised  to  read  as 
follows: 

Authority:  12  US  C  1715b  and  171S-1;  42 
U.S.C  3535(d);  42  U.S.C  13604. 

6.  A  new  subpart  F  would  be  added 
to  part  236  to  read  as  follows: 

Subpart  F— Applications  tor  Admission 

236.1000  Applicability. 

236.1001  DesigDation  of  tenant  assistant. 

Subf>art  F— Applications  for  Admission 

$236.1000    Appllcat>iltty. 

This  subpart  applies  to  any  housing 
project  which  is  insured,  assisted  or 
held  by  the  Secretary  or  a  State  or  State 
agency  under  section  236  of  the 
National  (lousing  Act. 

S  236.1001    Designation  of  tenant  assistant 

(a)  When  an  applicant  Tills  out  an 
application  for  housing,  the  owner  must 
notify  the  applicant  of  the  applicant's 
right  to  submit  tenant  assistance 
information  with  the  application.  An 
owner  must  accept  as  part  of  the 
application  for  admission  tenant 
assistance  information.  However,  an 
owner  may  not  require  that  an  applicant 
provide  tenant  assistance  information. 

(b)  An  owner  must  keep  the  tenant 
assistance  information  with  the 
application.  For  any  applicant  who 
becomes  a  tenant,  the  owner  must  keep 
the  tenant  assistance  information  as 
long  as  the  tenant  resides  in  the  housing 
project.  An  owner  must  update  or 
change  the  tenant  assistance 
information  periodically  if  requested  by 
the  tenant. 

(c)  The  purpose  of  collecting  tenant 
assistance  information  is  to  assist  an 
owner  in  providing  services  or  special 
care  for  such  tenants,  and  in  resolving 
issues  that  may  arise  during  the  tenancy 
of  such  tenants.  An  owner  must  keep 
the  tenant  assistance  information 
confidential,  and  may  release  or  use 
tenant  assistance  information  only  for 
the  purpose  stated  above. 

(d)  For  purposes  of  this  section,  the 
following  definitions  apply. 

(1)  Owner  means  the  entity  or  private 
person,  including  a  cooperative  or 
public  housing  agency,  that  has  the  legal 
right  to  lease  or  sublease  dwelling  units 
in  the  bousing  project. 

(2)  Tenant  assistance  information 
means  the  name,  address,  phone 
number,  and  other  relevant  information 
of  a  family  member,  friend,  or  social, 
health,  advocacy,  or  other  organization 


which  an  owner  may  use  to  assist  in 
providing  any  services  or  special  care 
for  the  tenant,  and  to  assist  in  resolving 
any  relevant  tenancy  issues  that  arise 
during  the  tenancy  of  such  tenant. 

PART  880— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  NEW  CONSTRUCTION 

7.  The  authority  citation  for  24  CFR 
part  880  would  be  revised  to  read  as 
follows: 

Authority:  42  U.S.C  1437a,  1437c,  1437f, 
and  1437f  note,  42  U.S.C  3535(d);  42  U.S.C 
13604 

8.  Section  880.603  would  be  amended 
by  revising  paragraph  (a)  to  read  as 
follows: 

i  880.603    Selection  and  admission  of 
assisted  tenants. 

(a)  Application — (1)  Form.  The  owner 
must  accept  applications  for  admission 
to  the  project  in  the  form  prescribed  by 
HUD.  Both  the  owner  (or  designee)  and 
the  applicant  must  complete  and  sign 
the  application.  On  request,  the  owner 
must  himish  copies  of  all  applications 
to  HUD  and  the  PHA,  if  applicable. 

(2)  Designation  of  tenant  assistant,  (i) 
When  an  applicant  fills  out  an 
application  for  housing,  the  owner  must 
notify  the  applicant  of  the  applicant's 
right  to  submit  tenant  assistance 
information  with  the  application.  An 
owner  must  accept  as  part  of  the 
application  for  admission  tenant 
assistance  information.  However,  an 
owner  may  not  require  that  an  applicant 
provide  tenant  assistance  information. 

(ii)  An  owner  must  keep  the  tenant 
assistance  information  with  the 
application.  For  any  applicant  who 
becomes  a  tenant,  the  owner  must  keep 
the  tenant  assistance  information  as 
long  as  the  tenant  resides  in  the  housing 
project.  An  owner  must  update  or 
change  the  tenant  assistance 
information  periodically  if  requested  by 
the  tenant. 

(iii)  The  purpose  of  collecting  tenant 
assistance  information  is  to  assist  an 
owner  in  providing  services  or  special 
care  for  such  tenants,  and  in  resolving 
issues  that  may  arise  during  the  tenancy 
of  such  tenants.  An  owner  must  keep 
the  tenant  assistance  information 
confidential,  and  may  release  or  use 
tenant  assistance  information  only  for 
the  purpose  stated  above. 

(iv)  For  purposes  of  this  section, 
tenant  assistance  information  means  the 
name,  address,  phone  number,  and 
other  relevant  information  of  a  family 
member,  friend,  or  social,  health, 
advocacy,  or  other  organization  which 
an  owner  may  use  to  assist  in  providing 
any  services  or  special  care  for  the 


tenant,  and  to  assist  in  resolving  any 
relevant  tenancy  issues  that  arise  during 
the  tenancy  of  such  tenant. 


PART  881— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  SUBSTANTIAL  REHABILITATION 

9.  The  authority  citation  for  24  CFR 
part  881  would  be  revised  to  read  as 
follows: 

Authority:  42  U.S.C  1437a.  1437c.  1437f, 
and  1437f  note;  42  U.S.C  3535(d);  42  U.S.C 
13604. 

10.  Section  881.603  would  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

f  881 .603    Selection  and  admission  of 
assisted  tenants. 

(a)  Application — (1)  Form.  The  owner 
must  accept  applications  for  admission 
to  the  project  in  the  form  prescribed  by 
HUD.  Both  the  owner  (or  designee)  and 
the  applicant  must  complete  and  sign 
the  application.  On  request,  the  owner 
must  furnish  copies  of  all  applications 
to  HUD  and  the  PHA.  if  applicable. 

(2)  Designation  of  tenant  assistant,  (i) 
When  an  applicant  fills  out  an 
application  for  housing,  the  owner  must 
notify  the  applicant  of  the  applicant's 
right  to  submit  tenant  assistance 
information  with  the  application.  An 
owner  must  accept  as  part  of  the 
application  for  admission  tenant 
assistance  information.  However,  an 
owner  may  not  require  that  an  applicant 
provide  t<)nant  assistance  information. 

(ii)  An  owner  must  keep  the  tenant 
assistance  information  with  the 
application.  For  any  applicant  who 
becomes  a  tenant,  the  owner  must  keep 
the  tenant  assistance  information  as 
long  as  the  tenant  resides  in  the  housing 
project.  An  owner  must  update  or 
change  the  tenant  assistance 
information  periodically  if  requested  by 
the  tenant. 

(iii)  The  purpose  of  collecting  tenant 
assistance  information  is  to  assist  an 
ovmer  in  providing  services  or  special 
care  for  such  tenants,  and  in  resolving 
issues  that  may  arise  during  the  tenancy 
of  such  tenants.  An  owner  must  keep 
the  tenant  assistance  information 
confidential,  and  may  release  or  use 
tenant  assistance  information  only  for 
the  purpose  stated  above. 

(iv)  For  purposes  of  this  section, 
tenant  assistance  information  means  the 
name,  address,  phone  number,  and 
other  relevant  information  of  a  family 
member,  friend,  or  social,  health, 
advocacy,  or  other  organization  which 
an  owner  may  use  to  assist  in  providing 
any  services  or  special  care  for  the 
tenant,  and  to  assist  in  resolving  any 
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relevant  tenancy  issues  that  arise  during 
the  tenancy  of  such  tenant. 


PART  S82— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM— EXISTING  HOUSING 

11.  The  authority  citation  for  24  CFR 
part  882  would  be  revised  to  read  as 
follows: 

Authority:  42  U.S.C  1437a,  1437c.  1437f 
and  1437f  note:  42  U.S.C.  3535(d);  42  U.S.C. 
11401;  42  U.S.C13604. 

12.  Section  882.414  would  be  added 
to  subpart  D  to  read  as  follows: 

§882.414    DMignathMi  o«  tanant  Mslttant. 

(a)  When  an  applicant  fills  out  an 
application  for  housing,  the  owner  must 
notify  the  applicant  of  the  applicant's 
right  to  submit  tenant  assistance 
information  with  the  application.  An 
owner  must  accept  as  part  of  the 
application  for  admission  tenant 
assistance  information.  However,  an 
owner  may  not  require  that  an  appUcant 
provide  tenant  assistance  information. 

(b)  An  owner  must  keep  the  tenant 
assistance  information  with  the 
application.  For  any  applicant  who 
becomes  a  tenant,  the  owner  must  keep 
the  tenant  assistance  information  as 
long  as  the  tenant  resides  in  the  housing 
project.  An  owner  must  update  or 
change  the  tenant  assistance 
information  periodically  if  requested  by 
the  tenant. 

(c)  The  purpose  of  collecting  tenant 
assistance  information  is  to  assist  an 
owner  in  providing  services  or  special 
care  for  such  tenants,  and  in  resolving 
issues  that  may  arise  during  the  tenancy 
of  such  tenants.  An  owner  must  keep 
the  tenant  assistance  information 
confidential,  and  may  release  or  use 
tenant  assistance  information  only  for 
the  purpose  stated  above. 

(a)  For  purposes  of  this  section, 
tenant  assistance  information  means  the 
name,  address,  phone  number,  and 
other  relevant  information  of  a  family 
member,  friend,  or  social,  health, 
advocacy,  or  other  organization  which 
an  owner  may  use  to  assist  in  providing 
any  services  or  special  care  for  the 
tenant,  and  to  assist  in  resolving  any 
relevant  tenancy  issues  that  arise  during 
the  tenancy  of  such  tenant. 

13.  A  new  paragraph  (b)(8)  would  be 
added  to  §  882.808  to  read  as  follows: 

S8«2.B08    Manag«m«nt 

•        *        •        •        * 

(b)«  •  • 

(8)  Tenant  assistance  information. 
Section  882.414  shall  apply  to  this 
program. 


PART  883— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM-STATE  HOUSING 
AGENCIES 

14.  The  authority  citation  for  24  CFR 
part  883  would  be  revised  to  read  as 
follows: 

Audiority:  42  U.S.C.  1437a.  1437c,  1437f 
and  1437f  note:  42  U.S.C  353S(d];  42  U.S.C 
13604. 

15.  Section  883.704  would  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

S  863.704    SalMtion  and  admiMion  of 
aaalstad  tanants. 

(a)  Application — (1)  Form.  The  owner 
must  accept  applications  for  admission 
to  the  project  in  the  form  prescribed  by 
HUD.  Both  the  owner  (or  designee)  and 
the  applicant  must  complete  and  sign 
the  application.  On  request,  the  owner 
must  furnish  to  the  Agency  or  HUD 
copies  of  all  appUcations  received. 

(2)  Designation  oftenaht  assistant,  (i) 
When  an  appUcant  fills  out  an 
application  for  housing,  the  owner  must 
notify  the  applicant  of  the  applicant's 
right  to  submit  tenant  assistance 
information  with  the  application.  An 
ovmer  must  accept  as  pari  of  the 
application  for  admission  tenant 
assistance  information.  However,  an 
owner  may  not  require  that  an  applicant 
provide  tenant  assistance  information. 

(ii)  An  owner  must  keep  the  tenant 
assistance  information  with  the 
appUcation.  For  any  applicant  who 
becomes  a  tenant,  the  owner  must  keep 
the  tenant  assistance  information  as 
long  as  the  tenant  resides  in  the  housing 
project.  An  ovmer  must  update  or 
change  the  tenant  assistance 
information  periodically  if  requested  by 
the  tenant. 

(iii)  The  purpose  of  collecting  tenant 
assistance  information  is  to  assist  an 
owner  in  providing  services  or  special 
care  for  such  tenants,  and  in  resolving 
issues  that  may  arise  during  the  tenancy 
of  such  tenants.  An  owner  must  keep 
the  tenant  assistance  information 
confidential,  and  may  release  or  use 
tenant  assistance  information  only  for 
the  purpose  stated  above. 

(iv)  For  piuposes  of  this  section, 
tenant  assistance  information  means  the 
name,  address,  phone  number,  and 
other  relevant  information  of  a  family 
member,  friend,  or  social,  health, 
advocacy,  or  other  organization  which 
an  owner  may  use  to  assist  in  providing 
any  services  or  special  care  for  the 
tenant,  and  to  assist  in  resolving  any 
relevant  tenancy  issues  that  arise  during 
the  tenancy  of  such  tenant. 


PART  884— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM— NEW  CONSTRUCTION 
SET-ASIDE  FOR  SECTION  SIS  RURAL 
RENTAL  HOUSING  PROJECTS 

16.  The  authority  citation  for  24  CFR 
part  884  would  be  revised  to  read  as 
follows: 

Authority:  42  U.S.C  1437a.  1437c.  1437{, 
and  1437f  nota:  42  U.S.a  3S35(d);  42  V.SXL 
13604. 

17.  In  $  884.118.  paragraph  (c)  would 
be  added  to  read  as  follows: 

1884.118    naaponslbHWaa  o«  th»  owner. 

(c)  Designation  of  tenant  assistant.  (1) 
When  an  applicant  fills  out  an 
application  for  housing,  the  owner  must 
notify  the  appUcant  of  the  appUcant's 
right  to  submit  tenant  assistance 
information  with  the  appUcation.  An 
owner  must  accept  as  part  of  the 
application  for  admission  tenant 
assistance  information.  However,  an 
owner  may  not  require  that  an  appUcant 
provide  tenant  assistance  information. 

(2)  An  owner  must  keep  the  tenant 
assistance  information  with  the 
application.  For  any  appUcant  vAio 
becomes  a  tenant,  the  owner  must  keep 
the  tenant  assistance  information  as 
long  as  the  tenant  resides  in  the  housing 
project.  An  owner  must  update  or 
change  the  tenant  assistance 
information  periodicaUy  if  requested  by 
the  tenant. 

(3)  The  purpose  of  collecting  tenant 
assistance  information  is  to  assist  an 
owner  in  providing  services  or  special 
care  for  such  tenants,  and  in  resolving 
issues  that  may  arise  during  the  tenancy 
of  such  tenants.  An  owner  must  keep 
the  tenant  assistance  information 
confidential,  and  may  release  or  use 
tenant  assistance  information  only  for 
the  purpose  stated  above. 

(4)  For  purposes  of  this  section,  tenant 
assistance  information  means  the  name, 
address,  phone  number,  and  other 
relevant  information  of  a  family 
member,  friend,  or  social,  health, 
advocacy,  or  other  organization  which 
an  owner  may  use  to  assist  in  providing 
any  services  or  special  care  for  the 
tenant,  and  to  assist  in  resolving  any 
relevant  tenancy  issues  that  arise  during 
the  tenancy  of  such  tenant. 

PART  885— LOANS  FOR  HOUSING 
FOR  THE  ELDERLY  OR 
HANDICAPPED 

18.  The  authority  dtation  for  24  CFR 

f>art  885  would  be  revised  to  read  as 
oUows: 

Authority:  12  VSXL  1701q:  42  VSJC 
1437f;  42  U.S.C  3S3S(dh  42  U.S.C  13604. 
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19.  Section  885.610  would  be  added 
to  read  as  follows: 

§  885.610    Selection  and  admission  of 
tenants. 

(a)  [Reserved] 

(b)  Application  for  admission — (1) 
Form.  The  Borrower  must  accept 
applications  for  admission  to  the  project 
in  the  form  prescribed  by  HUD. 
Applicant  families  applying  for  assisted 
units  must  complete  a  certification  of 
eligibility  as  part  of  the  application  for 
admission.  AppUcant  families  must 
meet  the  disclosure  and  verification 
requirements  for  Social  Security 
Numbers,  as  provided  by  24  CFJR  part 
750.  Applicant  families  must  sign  and 
submit  consent  forms  for  the  obtaining 
of  wage  and  claim  information  from 
State  Wage  Information  Collection 
Agencies,  as  provided  by  24  CFR  part 
760.  Both  the  Borrower  and  the 
applicant  must  complete  and  sign  the 
application  for  admission.  On  request, 
the  Borrower  must  furnish  copies  of  all 
applications  for  admission  to  HUD. 

(2)  Designation  of  tenant  assistant,  (i) 
When  an  applicant  fills  out  an 
application  for  housing,  the  Borrower 
must  notify  the  applicant  of  the 
applicant's  right  to  submit  tenant 
assistance  information  with  the 
application.  A  Borrower  must  accept  as 
part  of  the  application  for  admission 
tenant  assistance  information.  However, 
a  Borrower  may  not  require  that  an 
applicant  provide  tenant  assistance 
information. 

(ii)  A  Borrower  must  keep  the  tenant 
assistance  information  with  the 
application.  For  any  applicant  who 
becomes  a  tenant,  the  Borrower  must 
keep  the  tenant  assistance  information 
as  long  as  the  tenant  resides  in  the 
housing  project.  A  Borrower  must 
update  or  change  the  tenant  assistance 
information  periodically  if  requested  by 
the  tenant. 

(iii)  The  purpose  of  collecting  tenant 
assistance  information  is  to  assist  a 
Borrower  in  providing  services  or 
special  care  for  such  tenants,  and  in 
resolving  issues  that  may  arise  during 
the  tenancy  of  such  tenants.  A  Borrower 
must  keep  the  tenant  assistance 
information  confidential,  and  may 
release  or  use  tenant  assistance 
information  only  for  the  purpose  stated 
above. 

(iv)  For  purposes  of  this  section, 
tenant  assistance  information  means  the 
name,  address,  phone  number,  and 
other  relevant  information  of  a  family 
member,  friend,  or  social,  health, 
advocacy,  or  other  organization  which  a 
Borrower  may  use  to  assist  in  providing 
any  services  or  special  care  for  the 
tenant,  and  to  assist  in  resolving  any 


relevant  tenancy  issues  that  arise  during 
the  tenancy  of  such  tenant. 

20.  Section  885.950  would  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

i  885.950    Selection  and  admission  of 
tenants. 

(a)  Application  for  admission. — (1) 
Form.  The  Borrower  must  accept 
applications  for  admission  to  the  project 
in  the  form  prescribed  by  HUD. 
Applicant  families  applying  for  assisted 
units  (or  residential  spaces  in  a  group 
home)  must  complete  a  certification  of 
eligibility  as  part  of  the  application  for 
admission.  Applicant  families  must 
meet  the  disclosure  and  verification 
requirements  for  Social  Security 
Numbers,  as  provided  by  24  CFR  part 
750.  Applicant  families  must  sign  and 
submit  consent  forms  for  the  obtaining 
of  wage  and  claim  information  from 
State  Wage  Information  Collection 
Agencies,  as  provided  by  24  CFR  part 
760.  Both  the  Borrower  and  the 
applicant  family  must  complete  and 
sign  the  application  for  admission.  On 
request,  the  Borrower  must  furnish 
copies  of  all  applications  for  admission 
to  HUD. 

(2)  Designation  of  tenant  assistant,  (i) 
When  an  applicant  fills  out  an 
application  for  housing,  the  Borrower 
must  notify  the  applicant  of  the 
applicant's  right  to  submit  tenant 
assistance  information  with  the 
application.  A  Borrower  must  accept  as 
part  of  the  application  for  admission 
tenant  assistance  information.  However, 
a  Borrower  may  not  require  that  an 
applicant  provide  tenant  assistance 
information. 

(ii)  A  Borrower  must  keep  the  tenant 
assistance  information  with  the 
application.  For  any  applicant  who 
becomes  a  tenant,  the  Borrower  must 
keep  the  tenant  assistance  information 
as  long  as  the  tenant  resides  in  the 
housing  project.  A  Borrower  must 
update  or  change  the  tenant  assistance 
information  periodically  if  requested  by 
the  tenant. 

(iii)  The  purpose  of  collecting  tenant 
assistance  information  is  to  assist  a 
Borrower  in  providing  services  or 
special  care  for  such  tenants,  and  in 
resolving  issues  that  may  arise  during 
the  tenancy  of  such  tenants.  A  Borrower 
must  keep  the  tenant  assistance 
information  confidential,  and  may 
release  or  use  tenant  assistance 
information  only  for  the  purpose  stated 
above. 

(iv)  For  purposes  of  this  section, 
tenant  assistance  information  means  the 
name,  address,  phone  number,  and 
other  relevant  information  of  a  family 
member,  friend,  or  social,  health. 


advocacy,  or  other  organization  which  a 
Borrower  may  use  to  assist  in  providing 
any  services  or  special  care  for  the 
tenant,  and  to  assist  in  resolving  any 
relevant  tenancy  issues  that  arise  during 
the  tenancy  of  such  tenant. 


PART  886— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM-SPECIAL  ALLOCATIONS 

21.  The  authority  citation  for  24  CFR 
part  886  would  be  revised  to  read  as 
follows: 

Authority:  42  U.S.C  1437a,  1437c.  1437f. 
and  1437f  note;  42  U.S.C  3S3S(d):  42  U.S.C. 
13604. 

22.  In  §886.119,  paragraph  (d)  would 
be  added  to  read  as  follows: 

f  886.1 19    Responsii>illties  of  ttie  owner. 

(d)  Designation  of  tenant  assistant.  (1) 
When  an  applicant  fills  out  an 
application  for  housing,  the  owner  must 
notify  the  applicant  of  the  applicant's 
right  to  submit  tenant  assistance 
information  with  the  application.  An 
owner  must  accept  as  part  of  the 
application  for  admission  tenant 
assistance  information.  However,  an 
owner  may  not  require  that  an  applicant 
provide  tenant  assistance  information. 

(2)  An  owner  must  keep  the  tenant 
assistance  information  with  the 
application.  For  any  applicant  who 
becomes  a  tenant,  the  owner  must  keep 
the  tenant  assistance  information  as 
long  as  the  tenant  resides  in  the  housing 
project.  An  owner  must  update  or 
change  the  tenant  assistance 
information  periodically  if  requested  by 
the  tenant. 

(3)  The  purpose  of  collecting  tenant 
assistance  information  is  to  assist  an 
owner  in  providing  services  or  special 
care  for  such  tenants,  and  in  resolving 
issues  that  may  arise  during  the  tenancy 
of  such  tenants.  An  owner  must  keep 
the  tenant  assistance  information 
confidential,  and  may  release  or  use 
tenant  assistance  information  only  for 
the  purpose  stated  above. 

(4)  For  purposes  of  this  section,  tenant 
assistance  information  means  the  name, 
address,  phono  number,  and  other 
relevant  information  of  a  family 
member,  firiend,  or  social,  health, 
advocacy,  or  other  organization  which 
an  owner  may  use  to  assist  in  providing 
any  services  or  special  care  for  the 
tenant,  and  to  assist  in  resolving  any 
relevant  tenancy  issues  that  arise  during 
the  tenancy  of  such  tenant. 

23.  In  §  886.318.  paragraph  (d)  would 
be  added  to  read  as  follows: 
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fSSaaiS    Responsibilities  of  the  owner. 

•        •        •        •        • 

(d)  Designation  of  tenant  assistance. 
(1)  When  an  applicant  fills  out  an 
application  for  housing,  the  owner  must 
notify  the  applicant  of  the  applicant's 
right  to  submit  tenant  assistance 
information  with  the  application.  An 
owner  must  accept  as  part  of  the 
application  for  admission  tenant 
assistance  information.  However,  an 
owner  may  not  require  that  an  applicant 
provide  tenant  assistance  information. 

(2)  An  owner  must  keep  the  tenant 
assistance  information  with  the 
application.  For  any  applicant  who 
becomes  a  tenant,  the  owner  must  keep 
the  tenant  assistance  information  as 
long  as  the  tenant  resides  in  the  housing 
project.  An  owner  must  update  or 
change  the  tenant  assistance 
information  periodically  if  requested  by 
the  tenant. 

(3)  The  purpose  of  collecting  tenant 
assistance  information  is  to  assist  an 
owner  in  providing  services  or  special 
care  for  such  tenants,  and  in  resolving 
issues  that  may  arise  during  the  tenancy 
of  such  tenants.  An  owner  must  keep 
the  tenant  assistance  information 
confidential,  and  may  release  or  use 
tenant  assistance  information  only  for 
the  purpose  stated  above. 

(4)  For  purposes  of  this  section,  tenant 
assistance  information  means  the  name, 
address,  phone  number,  and  other 
relevant  information  of  a  family 
member,  friend,  or  social,  health, 
advocacy,  or  other  organization  which 
an  owner  may  use  to  assist  in  providing 
any  services  or  special  care  for  the 
tenant,  and  to  assist  in  resolving  any 
relevant  tenancy  issues  that  arise  during 
the  tenancy  of  such  tenant. 

PART  889— SUPPORTIVE  HOUSING 
FOR  THE  ELDERLY' 

24.  The  authority  citation  for  24  CFR 
part  689  would  be  revised  to  read  as 
follows: 

Authority:  12  U.S.C.  1701q,  42  U.S.C 
3535(d);  42  U.S.C  13604. 

25.  Section  889.610  would  be  added 
to  read  as  follows: 

$889,610   Seiectton  and  admission  of 
tenants. 

(a)  [Reserved] 

(b)  [Reserved] 

(c)  Application  for  admission — (1) 
Form.  The  Owner  must  accept 
applications  for  admission  to  the  project 
in  the  form  prescribed  by  HUD. 
Applicant  families  applying  for  assisted 
units  must  complete  a  certification  of 
eligibility  as  part  of  the  application  for 
admission.  Applicant  families  must 
meet  the  disclosure  and  verification 


requirements  for  Social  Security 
Numbers,  as  provided  by  24  CFR  part 
750.  Applicant  families  must  sign  and 
submit  consent  forms  for  the  obtaining 
of  wage  and  claim  information  from 
State  Wage  Information  Collection 
Agencies,  as  provided  by  24  CFR  part 
760.  Both  the  Owner  and  the  applicant 
family  must  complete  and  ^gn  the 
application  for  admission.  On  request, 
the  Owner  must  furnish  copies  of  all 
applications  for  admission  to  HUD. 

12)  Designation  of  tenant  assistance. 
(i)  When  an  appUcant  fills  out  an 
application  for  housing,  the  owner  must 
notify  the  applicant  of  the  applicant's 
right  to  submit  tenant  assistance 
information  with  the  application.  An 
owner  must  accept  as  part  of  the 
application  for  admission  tenant 
assistance  information.  However,  an 
owmer  may  not  require  that  an  applicant 
provide  tenant  assistance  information. 

(ii)  An  owner  must  keep  the  tenant 
assistance  information  with  the 
application.  For  any  applicant  who 
becomes  a  tenant,  the  owner  must  keep 
the  tenant  assistance  information  as 
long  as  the  tenant  resides  in  the  housing 
project.  An  owner  must  update  or 
change  the  tenant  assistance 
information  periodically  if  requested  by 
the  tenant. 

(iii)  The  purpose  of  collecting  tenant 
assistance  information  is  to  assist  an 
owrner  in  providing  services  or  special 
care  for  such  tenants,  and  in  resolving 
issues  that  may  arise  during  the  tenancy 
of  such  tenants.  An  owner  must  keep 
the  tenant  assistance  information 
confidential,  and  may  release  or  use 
tenant  assistance  information  only  for 
the  purpose  stated  above. 

(iv)  For  purposes  of  this  section, 
tenant  assistance  information  means  the 
name,  address,  phone  number,  and 
other  relevant  information  of  a  family 
member,  friend,  or  social,  health, 
advocacy,  or  other  organization  which 
an  owner  may  use  to  assist  in  providing 
any  services  or  special  care  for  the 
tenant,  and  to  assist  in  resolving  any 
relevant  tenancy  issues  that  arise  during 
the  tenancy  of  such  tenant. 

PART  890— SUPPORTIVE  HOUSING 
FOR  PERSONS  WITH  DISABILITIES 

26.  The  authority  citation  for  24  CFR 
part  890  would  be  revised  to  read  as 
follows: 

Authority:  42  U.S.C.  3535(d);  42  U.S.C. 
8013. 

27.  Section  890.610  would  be  added 
to  read  as  follows: 

$890,610    Selection  and  admission  of 
tenants. 

(2)  [Reserves] 


(b)  Application  for  admission — (1) 
Form.  The  Owner  must  accept 
applications  for  admission  to  the  project 
in  the  form  prescribed  by  HUD. 
Applicant  households  applying  for 
assisted  units  (or  residential  spaces  for 
a  group  home)  must  complete  a 
certification  of  eligibility  as  part  of  the 
application  for  admission.  Applicant 
households  must  meet  the  disclosure 
and  verification  requirements  for  Social 
Security  Numbers,  as  provided  by  24 
CFR  part  750.  Applicant  households 
must  sign  and  submit  consent  forms  for 
the  obtaining  of  wage  and  claim 
information  from  State  Wage 
Information  Collection  Agencies,  as 
provided  by  24  CFR  part  760.  Both  the 
Owner  and  the  applicant  must  complete 
and  sign  the  appHcation  for  admission. 
On  request,  the  Owner  must  furnish 
copies  of  all  applications  for  admission 
to  HLiD. 

(2)  Designation  of  tenant  assistant,  (i) 
When  an  applicant  fills  out  an 
application  for  housing,  the  owner  must 
notify  the  applicant  of  the  applicant's 
right  to  submit  tenant  assistance 
information  with  the  application.  An 
owner  must  accept  as  part  of  the 
application  for  admission  tenant 
assistance  information.  However,  an 
owner  may  not  require  that  an  applicant 
provide  tenant  assistance  information. 

(ii)  An  owner  must  keep  the  tenant 
assistance  information  with  the 
application.  For  any  applicant  who 
becomes  a  tenant,  the  owner  must  keep 
the  tenant  assistance  information  as 
long  as  the  tenant  resides  in  the  housing 
project.  An  owner  must  update  or 
change  the  tenant  assistance 
information  periodically  if  requested  by 
the  tenant. 

(iii)  The  purpose  of  collecting  tenant 
assistance  information  is  to  assist  an 
owner  in  providing  services  or  special 
care  for  such  tenants,  and  in  resolving 
issues  that  may  arise  during  the  tenancy 
of  such  tenants.  An  owTier  must  keep 
the  tenant  assistance  information 
confidential,  and  may  release  or  use 
tenant  assistance  information  only  for 
the  purpose  stated  above. 

(iv)  For  purposes  of  this  section, 
tenant  assistance  information  means  the 
name,  address,  phone  number,  and 
other  relevant  information  of  a  family 
member,  friend,  or  social,  health, 
advocacy,  or  other  organization  which 
an  owner  may  use  to  assist  in  providing 
any  services  or  special  care  for  the 
tenant,  and  to  assist  in  resolving  any 
relevant  tenancy  issues  that  arise  during 
the  tenancy  of  such  tenant. 
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PART  90S-INOIAN  HOUSINQ 
PROGRAMS 

28.  The  authority  citation  for  24  CFK 
part  905  would  be  revised  to  read  as 
follows: 

Autbortty:  42  U^C  1437aa-1437ee:  25 
use  450e(b);  42  U.SXL  3535(d). 

29.  Section  905.302  would  be  added 
to  subpart  0  to  read  as  follows: 

S905.302    Oe*<gn«tlon  of  tenant  assistant 

(a)  When  an  applicant  Tills  out  an 
application  for  housing,  the  IHA  must 
notify  the  applicant  of  the  applicant's 
right  to  submit  tenant  assistance 
information  with  the  application.  An 
IHA  must  accept  as  part  of  the 
application  for  admission  tenant 
assistance  information.  However,  an 
IHA  may  not  require  that  an  applicant 
provide  tenant  assistance  information. 

(b)  An  IHA  must  keep  the  tenant 
assistance  information  with  the 
application.  For  any  applicant  who 
becomes  a  tenant  or  homebuyer.  the 
IHA  must  keep  the  tenant  assistance 
information  as  long  as  the  tenant  or 
homebuyer  resides  in  the  housing 
project.  An  IHA  must  update  or  change 
the  tenant  assistance  information 
periodically  if  requested  by  the  tenant 
or  homebuyer. 

(c)  The  purpose  of  collecting  tenant 
assistance  information  is  to  assist  an 
IHA  in  providing  services  or  special 
care  for  such  tenants  or  homebuyers, 
and  in  resolving  issues  that  may  arise 
during  the  tenancy  of  such  tenants  or 
homebuyers.  An  IHA  must  keep  the 
tenant  assistance  information 
confidential,  and  may  release  or  use 
tenant  assistance  information  only  for 
the  purpose  stated  above. 

(d)  For  purposes  of  this  section, 
tenant  assistance  information  means  the 
name,  address,  phone  number,  and 
other  relevant  information  of  a  family 
member,  friend,  or  social,  health, 
advocacy,  or  other  organization  which 
an  IHA  may  use  to  assist  in  providing 
any  services  or  special  care  for  the 
tenant  or  homebuyer,  and  to  assist  in 
resolving  any  relevant  tenancy  issues 
that  arise  during  the  tenancy  of  such 
tenant  or  homebuyer. 

PART  96a-ADMISSiON  TO.  AND 
OCCUPANCY  OF,  PUBUC  HOUSINQ 

30.  The  authority  citation  for  24  CFR 
part  960  would  be  revised  to  read  as 
follows: 

Authority:  42  U.S.C  1437a,  1437c  1437d. 
and  1437n;  42  U.S.C  3S35(d);  42  U.S.C. 
13604. 

31.  Section  960.212  would  be  added 
to  subpart  A  to  read  a^  follows: 


f  960.212    OMignatlon  of  tsnant  assistant 

(a)  When  an  applicant  fills  out  an 
application  for  housing,  the  PHA  must 
notify  the  applicant  of  the  applicant's 
right  to  submit  tenant  assistance 
information  with  the  application.  A 
PHA  must  accept  as  part  of  the 
application  for  admission  tenant 
assistance  information.  However,  a  PHA 
may  not  require  that  an  applicant 
provide  tenant  assistance  information. 

(b)  A  PHA  must  keep  the  tenant 
assistance  information  with  the 
application.  For  any  applicant  who 
becomes  a  tenant,  the  PHA  must  keep 
the  tenant  assistance  information  as 
long  as  the  tenant  resides  in  the  housing 
protect.  A  PHA  must  update  or  change 
the  tenant  assistance  information 
periodically  if  requested  by  the  tenant 

(c)  The  purpose  of  collecting  tenant 
assistance  information  is  to  assist  a  PHA 
in  providing  services  or  special  care  for 
such  tenants,  and  in  resolving  issues 
that  may  arise  during  the  tenancy  of 
such  tenants.  A  PHA  must  keep  the 
tenant  assistance  information 
confidential,  and  may  release  or  use 
tenant  assistance  information  only  for 
the  purpose  stated  above. 

(d)  For  purposes  of  this  section  tenant 
assistance  information  means  the  name, 
address,  phone  number,  and  other 
relevant  information  of  a  family 
member,  friend,  or  social,  health, 
advocacy,  or  other  organization  which  a 
PHA  may  use  to  assist  in  providing  any 
services  or  special  care  for  the  tenant, 
and  to  assist  in  resolving  any  relevant 
tenancy  issues  that  arise  during  the 
tenancy  of  such  tenant. 

Dated:  September  30, 1993. 
Henry  G.  Cisneros, 

Secretory. 

(PR  Doc.  93-25108  Filed  10-14-93:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  230 

RIN  1010-AB90 

Offsets,  Recoupments  and  Refunds  of 
Excess  Payments  of  Royalties, 
Rentals,  Bonuses,  or  Other  Amounts 
Under  Federal  Offshore  Mineral  Leases 

AGENCY:  Minerals  Management  Service. 
Interior. 

ACTION:  Notice  of  proposed  rule. 

SUMMARY:  The  Royalty  Management 
Program  of  the  Minerals  Management 
Service  (MMS)  is  proposing  to  add  new 
regulations  establishing  procedures  for 


obtaining  refunds  and  credits  of  excess 

[layments  made  under  Federal  mineral 
eases  on  the  Outer  Continental  Shelf 
IOCS)  which  are  subject  to  section  10  of 
the  Outer  Continental  Shelf  Lands  Act 
of  1953  (CX5LA).  The  proposed  rules 
also  describe  the  circumstances  in 
which  a  person  may  recover  certain 
payments  that  are  not  subject  to  section 
lO's  requirements. 

DATES:  Comments  must  be  received  on 
or  before  December  14, 1993. 
ADDRESSES:  Written  comments  may  be 
mailed  to  the  Minerals  Management 
Service,  Royalty  Management  Program, 
Rules  and  Procedures  Sta^,  Denver 
Federal  Center,  Building  85.  P.O.  Box 
25165,  Mail  Stop  3901,  Denver, 
Colorado  80225-0165.  Attention:  David 
S.  Guzy. 

FOR  FURTHER  INFORMATKM  CONTACT. 
David  S.  Guzy,  Chief,  Rules  and 
Procedures  Staff,  (303)  231-3432. 
SUPPLEMENTARY  INFORMATION:  The 
principal  authors  of  this  proposed  rule 
are  Paul  A.  Knueven.  Technical 
Compliance  Branch,  Division  of 
Verification,  Royalty  Management 
Program,  MMS,  Lakewood,  Colorado, 
and  Peter  J.  Schaumberg,  OfHce  of  the 
Solicitor.  Washington.  DC 

L  Background 

(a)  Reasons  Why  Excess  Payments 
Occur  on  OCS  Leases 

Excess  payments  of  royalties,  rentals, 
bonuses,  or  other  amounts  made  under 
OCS  mineral  leases  may  result  for  many 
reasons,  including  changes  in  factual 
circumstances,  corrections  of 
accounting  or  mechanical  errors,  and 
resolution  of  disputes.  Changes  in 
factual  circumstances  account  for  a 
major  percentage  of  the  excess  payments 
that  are  made  and  often  involve  actions 
over  which  the  payor  has  little  or  no 
control.  Examples  of  these  adjustments 
that  frequently  result  in  a  decrease  in 
royalties  due  include: 

•  Pricing  changes  attributable  to 
"market -out"  by  the  purchaser, 
settlement  of  contract  disputes,  well 
qualifications,  etc; 

•  Changes  in  ownership  or  ownership 
percentages; 

•  Corrections  of  well-level  allocations 
by  producers; 

•  Corrections  of  sales  volunws  or 
quality  adjustment  factors  by  the 
purchaser; 

•  Federal  Energy  Regulatory 
Commission  (FERC)  approvals  and 
orders. 

Accounting  errors  cause  a  small 
percentage  of  the  excess  payments  that 
royalty  payors  make.  Training  and 
supervision  minimize  payor  errors;  but 
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considering  the  lai^e  volume  of 
information  that  is  submitted  each 
month,  some  random  accounting  errors 
are  unavoidable,  such  as: 

•  Multiple  input  of  the  same  run 
ticket: 

•  Miscalculation  of  a  sales  price 
bulletin; 

•  Clerical  errors  when  entering  data; 
or 

•  Use  of  incorrect  code(s). 
Mechanical  malfunctions  cause 

another  small  percentage  of  excess 
payments.  Malfunctions  of  meters  at 
various  points  in  the  market  stream 
(e.g.,  at  the  lease  or  at  the  gas  plant) 
account  for  most  of  these  errors.  Also, 
computer  problems  can  cause  reruns 
which  result  in  excess  payments. 

Resolution  of  disputes  also  may  result 
in  excess  payments  having  been  made. 
Litigation  between  purchasers  and 
sellers,  FERC  litigation,  and  other 
disputes  may  be  concluded  in  a  manner 
such  that  the  royalty  payor  initially  paid 
royalty  on  a  value  that  was  too  higb. 

(b)  Section  10  of  the  Outer  Continental 
Shelf  Lands  Act  (OCSLA) 

Section  10(a)  of  the  OCSLA  requires 
that  a  request  for  refund  or  credit  of  an 
excess  payment  made  in  connection 
with  any  lease  i.ssued  under  that  Act  be 
filed  with  the  Secretary  of  the  Interior 
(Secretary)  within  2  years  after  the 
making  of  the  payment.  Section  10(b)  of 
the  Act  requires  that  all  refunds  or 
credits  which  the  Secretary  proposes  to 
approve  be  reported  to  Congress,  and 
that  the  Secretary  wait  at  least  30  days 
while  Congress  is  in  continuous  session 
before  making  a  refund  payment  or 
authorizing  a  credit.  Any  repayment 
made  pursuant  to  the  Act  must  be 
without  interest. 

In  1981.  the  Solicitor  of  the 
Department  of  the  Interior  issued  a 
published  opinion  interpreting  section 
10.  Refunds  and  Credits  Under  the 
Outer  Continental  Shelf  Lands  Act  M- 
36942).  88  I.D.  1091  (December  15. 
1981)  ("1981  M-Opinion").  This  1981 
M-Opinion  reviewed  the  OCSLA's 
legislative  history  and  addressed  several 
fundamental  issues  involving  section  10 
including  application  ofiection  10  to 
both  requests  for  refunds  and  credits 
(i.e.,  reducing  a  current  month's  royalty 
payment  by  the  amount  of  a  previous 
overpayment),  the  distinction  between 
offsetting  and  crediting,  and  the 
meaning  of  section  lO's  2-year  limit.  In 
1993,  the  Solicitor  issued  a  second  M- 
Opinion. 

Applicability  of  section  10  of  the 
Outer  Continental  Shelf  Lands  Act. 

ID. (Ian.  15. 1993)  ("1993 

M-Opinion").  This  1993  M-Opinlon 


addressed  transactions  that  are  not 
subject  to  section  lO's  requirements. 

The  Interior  Board  of  Land  Appeals 
(IBLA)  and  the  MMS  Director  also  have 
issued  decisions  in  administrative 
appeals  construing  section  10.  Many 
different  section  10  issues  have  been 
involved  in  these  administrative 
appeals. 

The  purpose  of  these  proposed 
regulations  is  to  codify  the  Department's 
interpretation  and  application  of  section 

10.  incorporating  the  policies  and 
decisions  from  the  various  legal 
opinions,  administrative  decisions,  and 
administrative  practice. 

11.  Section-by-Section  Analysis 

A  section-by -sect  ion  analysis  of  the 
proposed  rule  follows.  Those  provisions 
which  are  self-explanatory  will  not  be 
discussed  in  detail. 

Section  230.451.  Scope 

This  section  would  explain  that 
section  10  and  the  provisions  of  these 
rules  apply  only  to  Federal  leases  on  the 
OCS.  The  procedures  for  recovering 
excess  payments  made  with  respect  to 
onshore  Federal  and  Indian  leases  are 
prescribed  in  an  MMS  Oil  and  Gas 
Payor  Handbook  and  an  MMS  AFS 
Payor  Handbook— Solid  Minerals. 

This  section  also  would  explain  the 
long-established  principle  that  the 
requirements  of  section  10  and  these 
rules  apply  both  to  the  refund  requests 
and  to  credits,  discussed  in  more  detail 
below.  The  reasons  why  section  10 
applies  to  both  refunds  and  credits  are 
explained  in  detail  in  the  1981  M- 
Opinion  cited  earlier. 

Section  230.452.  Definitions 

This  section  of  the  proposed  rule 
would  provide  that  terms  used  in  the 
rule  would  have  the  same  meaning  as  in 
section  3  of  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982 
(FOGRMA).  30  U.S.C.  1702,  Therefore, 
terms  such  as  "lease,"  "person"  and 
"royalty"  have  the  same  meaning  as  in 
FOGRMA. 

In  addition,  §230.452  would  include 
certain  definitions  expressly  for 
purposes  of  these  rules.  Some  of  these 
terms  are  self-explanatory  and  will  not 
be  discussed  further.  A  definition  of 
"audit"  was  included  in  the  proposed 
rules  to  clarify  that  there  is  a  difference 
between  an  audit  and  other  MMS 
review  actions  that  are  far  more  limited 
in  scope  and  which  do  not  have  the 
same  effect  as  an  audit  under  other  parts 
of  this  rule.  The  MMS  currently  is  in  the 
process  of  developing  comprehensive 
audit  regulations  that  will  further  clarify 
this  distinction. 


The  term  "credit"  would  be  defined 
as  a  reduction  of  a  current  or  future 
royalty  or  other  payment  made  in 
connection  with  an  OCS  lease  as  a  result 
of  reporting  a  "credit  adjustment," 
another  defined  term.  A  credit 
adjustment  would  mean  any  adjustment 
on  a  Report  of  Sales  and  Royalty 
Remittance  (Form  MMS-2014)  or  any 
other  royalty  report  form  which  reduces 
any  royalty  or  other  payment  reported 
and  paid  in  any  previous  period.  Thus, 
if  a  royahy  payor  initially  reports  that  it 
owed  $150  in  royalties  on  1000  Mcf  of 
gas  production  in  January  1992,  and  6 
months  later  reports  an  adjustment 
reducing  that  report  to  $125.  that  is  a 
credit  adjustment.  If  the  credit 
adjustment  further  results  in  reducing 
the  royalties  that  the  payor  pays  in  the 
current  month  by  $25,  then  the  payor 
will  have  taken  a  credit.  As  explained 
in  more  detail  below,  not  all  credit 
adjustments  result  in  credits.  The 
reasons  why  section  10  applies  to 
credits  and  certain  credit  adjustments 
are  explained  in  the  1981  M-Opinion. 

The  term  "offset"  would  mean  to  net 
or  cancel  previous  overpayments  against 
previous  underpayments  on  the  same 
OCS  lease  or  unit.  Thus,  if  a  royalty 
payor  discovered  in  March  1992  that  it 
overpaid  royalties  on  an  OCS  lease  by 
$500  in  November  1991  and  underpaid 
by  $700  in  December  1991,  the  payor 
could  offset  the  $500  overpayment 
against  the  $700  underpayment  and 
only  pay  $200  additional  royalty  plus 
interest,  with  no  implication  under 
section  10.  Limitations  on  offsets,  an 
issue  involving  more  than  OCS  leases, 
are  addressed  in  a  separate  proposed 
rulemaking,  "Limitations  on  Credit 
Adjustments  Submitted  by  Lessees  and 
Other  Royalty  Payors  Under  Federal  and 
Indian  Mineral  Leases,"  (58  FR  43588), 
August  17, 1993. 

"rne  term  "recoup"  or  "recoupment" 
would  mean  to  recover  a  previous 
overpayment  through  a  credit  against  a 
current  or  future  royalty  or  other 
payment  liability.  In  the  example 
described  above  for  "credit 
adjustments,"  the  payor  would  be 
recouping  its  $25  overpayment. 

The  term  "refund"  would  mean  an 
actual  repayment  by  the  United  States 
Treasury,  usually  by  check  or  electronic 
funds  transfer. 

Section  230.453.  Request  for  Refund  or 
Credit 

This  section  would  establish  the 
procedure  a  person  must  follow  to 
recover  an  excess  payment  made  in 
connection  with  an  OCS  lease  unless  an 
excess  payment  may  be  used  as  an  offset 
pursuant  to  §  230.456,  discussed  below. 
or  unless  the  transaction  is  not  subject 
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to  section  10.  as  provided  in  §230.461, 
also  discussed  below. 

Unless  a  transaction  meets  one  of  the 
other  express  exceptions  in  these  rules 
paragraph  (a)  of  §  230.453  would 
provide  that  no  person  may  recover  an 
excess  payment  he/she  made  in 
connection  with  an  (XiS  lease  unless: 

•  That  person  has  made  a  request  for 
refund  or  credit  in  accordance  with 

§  230.453(b); 

•  The  MMS  has  transmitted  a  report 
on  the  request  for  refund  or  credit  to  the 
President  of  the  Senate  and  the  Speaker 
of  the  House  of  Representatives,  and  30 
days  from  such  submission  has  expired 
in  accordance  with  section  10(b),  43 
U.S.C.  1339(b)  (i.e..  if  Congress  goes  out 
of  session,  the  payment  shall  not  be 
made  or  the  credit  may  not  be 
authorized  until  30  days  after  the 
opening  of  the  next  session  of  Congress): 
and 

•  MMS  gives  the  person  notice  that 
the  request  for  refund  is  approved  or  a 
credit  is  authorized. 

Paragraph  (b)  of  §  230.453  would 
prescribe  what  a  request  for  refund  or 
credit  must  include,  such  as: 

(1)  The  request  must  be  in  writing.  An 
oral  reouest  would  not  be  acceptable. 

(2)  Tne  person  must  provide  its  MMS 
established  payor  code.  This  would 
ensure  that  the  request  for  refund  or 
credit  is  made  by  the  person  who  has  a 
legal  right  to  a  refund  or  recoupment. 

(3)  The  jjerson  must  identify  the 
leases  and  sales  months  with  respect  to 
which  the  excess  payments  occurred. 

(4)  The  person  must  identify  the 
amount  of  the  excess  payment.  MMS 
recognizes  that  in  some  situations  it  is 
not  possible  to  determine  an  exact 
amount,  for  example,  if  there  is  a 
pending  administrative  or  judicial 
proceeding  that  will  establish  the 
amount.  In  those  situations,  it  would  be 
acceptable  to  describe  the  class  of 
payments  that  may  be  excess. 

(5)  The  person  must  provide  the 
reasons  why  a  refund  or  credit  is  due. 
This  requirement,  together  with  the  two 
previous  requirements  are  intended  to 
stop  the  practice  of  some  payors  of  filing 
a  "generic"  refund  request  with  every 
monthly  royalty  payment  in  the  event 
they  later  determine  that  some  part  of 
their  payment  is  excess.  Such  a 
nonspecific  request  would  not  be 
acceptable  as  a  request  for  refund  or 
credit  under  these  rules. 

(6)  Because  a  request  for  refund  or 
credit  results  in  a  reduction  in  revenues 
for  the  Treasury.  MMS  wants  to  ensure 
that  such  requests  are  not  Hied 
firivolously.  Therefore,  the  proposed 
rules  require  that  the  person  submitting 
the  request  for  refund  or  credit  must 
certify  that,  to  the  best  of  their 


knowledge  or  belief,  the  information  on 
the  request  is  accurate  and  complete. 

Pursuant  to  paragraph  (c)  of  §  230.453. 
if  MMS  determines  that  the  request  for 
refund  or  credit  is  not  complete,  the 
person  who  submitted  the  request 
would  be  given  notice  and  allowed  30 
days,  or  such  time  as  MMS  may  specify, 
to  supplement  its  request. 

Under  paragraph  (d)  of  §  230.453,  a 
credit  adjustment  reported  on  a  Form 
MMS-2014  does  not  constitute  a  request 
for  refund  or  credit;  nor  does  it 
constitute  an  incomplete  request  for 
purposes  of  paragraph  (c)  of  §  230.453. 
Therefore,  as  discussed  further  below, 
the  filing  of  a  credit  adjustment  would 
not  stop  or  toll  the  running  of  the  2-year 
period  in  section  10.  Moreover,  if  MMS 
discovers  an  imauthorized  credit  and 
more  than  2  years  had  then  passed  since 
the  making  of  the  excess  payment,  the 
person  will  be  required  to  repay  the 
amount  recouped  plus  interest,  and  will 
be  time-barred  from  filing  a  proper 
request  for  refund  or  credit.  Comments 
on  the  question  of  whether  ^ling  of  a 
credit  adjustment  should  toll  the 
running  of  the  2-year  period  are 
requested  below. 

Payors  also  should  be  aware  that  if  a 
credit  is  unauthorized,  substantial 
sanctions  may  result  because  of  the 
improper  recoupment  of  monies.  As 
explained  below,  MMS  is  proposing  to 
establish  assessments  for  each 
unauthorized  credit.  Further,  in 
appropriate  circumstances.  MMS  may 
consider  assessment  of  civil  penalties 
pursuant  to  section  109  of  FOGRMA,  30 
U.S.Q  1719.  and  MMS  regulations  of  30 
CFR  part  241.  Qvil  penalties  would  be 
especially  appropriate  for  persons  who 
continue  to  take  unauthorized  credits 
.following  express  notice  from  MMS  that 
such  a  practice  is  unlawful. 

Paragraph  (e)  of  §230.453  would 
provide  that  a  person  could  amend  its 
request  if  two  conditions  are  met.  First, 
the  additional  amount  must  be  for  a 
lease  and  sales  month  already  covered 
by  the  initial  request  Also,  the  reason 
for  the  excess  payment  for  the 
additional  amount  must  be  the  same  as 
for  the  originally  requested  amount. 
These  conditions  are  intended  to 
prevent  a  j)erson  from  circumventing 
the  requirements  of  section  10  and  these 
rules  by  filing  a  request  for  refund  or 
credit  to  stop  the  running  of  the  2-year 
period  and  then  continually  amending 
it. 

Paragraph  (f)  of  §  230.453  would 
reflect  the  well-established  principle 
that  section  10(a)  requires  that  MMS 
receive  the  request  for  refund  or  credit 
within  2  years  of  the  date  MMS  received 
the  excess  payment.  Royalty  payors  and 
other  should  understand  that  MMS 


always  has  construed  this  requirement 
strictly.  Therefore,  the  request  for 
refund  or  credit  must  be  received  within 
2  years  of  the  date  the  excess  payment 
was  received,  not  within  2  years  of 
when  some  action,  such  as  an 
administrative  or  judicial 
determination,  ocoured  which  made 
the  payment  excess.  See,  Chevron 
U.S.A..  Inc.  V.  United  States,  923  F.2d 
830  (Fed.  Qr.  1991).  cert,  denied  sub 
nom.  Pennzoil  Co.  v.  United  States,  112 
S.Ct.  167  (1992). 

As  explained  further  below,  the  2-year 
period  does  not  limit-offsetting.  Also, 
there  are  certain  actions  which  stop  or 
toll  the  running  of  the  2-year  period  that 
are  addressed  in  a  later  section  of  this 
preamble. 

Paragraph  (f)(1)  of  proposed  §  230.453 
provides  die  MMS  address  where  the 
request  for  refund  or  credit  must  be 
received.  If  a  request  is  sent  to  the 
wrong  address  MMS  will  not  consider  it 
"received"  until  it  reaches  the  correct 
location.  Under  the  proposed  rules  no 
grace  period  will  be  provided.  Thus,  it 
is  the  submitter's  sole  responsibility  to 
ensure  that  the  request  is  "received"  at 
the  proper  MMS  address  within  the 
prescribed  time.  Paragraph  (f)(2)  would 
clarify  that  if  the  last  day  of  the  2-year 
period  falls  on  a  Saturday,  Sunday, 
holiday  or  other  non-business  day  (e.g., 
a  snow  day  that  closes  the  office),  then 
the  last  day  of  the  2-year  period  is  the 
next  business  day.  Paragraph  (0(2)  also 
would  provide  that  requests  received 
after  4  p.in.  Mountain  Time  are  next  day 
receipts. 

Section  230.454.  Interest  on  Excess 
Payments 

Section  10(a)  provides  that  if  a  person 
makes  an  excess  payment,  "such  excess 
shall  be  repaid  without  interest  *  *  •" 
Section  230.454  would  incorporate  the 
statutory  bar  on  interest  payments  in  the 
regulations. 

Section  230.455.  Authorization  of 
Refund  or  Credit  and  Subsequent  Audit 

When  a  person  requests  a  refund  or 
credit,  it  is  not  possible  or  practicable 
for  MMS  immediately  to  conduct  an 
audit  to  determine  if  the  request  is 
justified.  MMS  will  verify  that  the 
amount  sought  to  be  recovered  actually 
was  paid  before  approving  a  request 
MMS  will  review  the  propriety  of 
requests  for  refund  or  credit  when  MMS 
reviews  those  transactions  in  tlie  course 
of  a  regular  audit  cycle.  If  a  later  audit 
or  other  review  results  in  a  conclusion 
that  a  request  for  refund  or  credit  was 
improper  and  should  not  have  been 
approved,  the  person  will  be  required  to 
repay  the  previously  recovered  amount 
plus  interest  at  the  FOGRMA  rate 
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pursuant  to  30  C3FR  218.150  from  the 
date  of  the  improper  recoupment  until 
the  date  of  repayment. 

Section  230.456.  Offsets  of 
Overpayments  and  Underpayments  on 
the  Same  Lease  (or  Unit)  by  the  Same 
Person 

Section  230.452  defines  "offset"  as 
the  netting  or  canceling  of  previous 
overpayments  against  previous 
underpayments.  An  of&et  is 
distinguished  from  a  credit  in  that  a 
credit  reduces  a  current  or  future 
month  s  royalties  due.  In  the  1981  M- 
Opinion.  at  p.  1103.  the  Solicitor 
recognized  that  offisetting  overpayments 
against  underpayments  discovered 
during  an  audit  to  determine  a  net 
overpayment  or  underpayment,  even 
where  the  overpayments  were  more 
than  2  years  old.  is  not  prohibited  under 
section  10.  See  also.  Shell  Oil  Co..  52 
IBLA  74  (1981).  In  the  1993  M-Opinion. 
the  Solicitor  again  recognized  that 
offsetting  by  a  single  person  between 
past  sales  months  on  the  same  lease  is 
not  subject  to  section  10  to  the  extent 
the  person  is  not  recouping  a  net 
overpayment  against  current  month's 
royalties  due.  See  1993  M-Opinion  at 
section  n.B  and  U.E.  Consistent  with 
these  previous  interpretations,  the 
proposed  rules  provide  that  if  a  person 
makes  an  overpayment  on  an  OCS  lease 
(or  unit)  in  a  prior  month,  it  may  offset 
that  overpayment  against  an 
underpayment  that  same  person  made 
in  any  prior  month  on  that  same  lease 
(or  unit)  for  the  same  or  a  different 
product  without  submitting  a  request  for 
refund  or  credit,  subject  to  certain 
limitations  and  conditions. 

The  overpayment  may  not  be  offset 
against  an  underpayment  created  as  a 
resuh  of  a  credit  adjustment  that  was 
reported  to  recoup  the  amount  of  the 
overpayment,  or  against  any  other 
intentionally  created  underpayment.  For 
example,  assume  a  payor  overpays  on 
Lease  A  by  $5,000  in  January  1992  and 
then  reports  a  credit  adjustment 
(without  MMS  approval)  for  $5,000  in 
April  1992  to  recoup  the  overpayment. 
When  MMS  discovers  that  credit 
adjustment  and  requires  that  it  be 
repaid,  the  payor  would  not  be 
permitted  to  assert  the  overpayment  as 
an  ofliset.  Otherwise,  section  10  would 
be  rendered  totally  meaningless  because 
every  underpayment  creat^  by  an 
unauthorized  credit  adjustment  would 
be  offset  100  percent  by  the  previous 
overpayment  sought  to  be  recouped. 
Disallowing  offsets  of  overpayments 
against  underpayments  created  by 
unauthorized  credit  adjustments  was 
recognized  and  adopted  by  the  Secretary 
and  the  Office  of  Hearings  and  Appeals. 


(See.  Forest  Oil  Corp..  9  OHA  68  (1991); 
Mesa  Operating  Limited  Partnership, 
MMS^88-0182-OCS.  98  I.D.  193  (1990). 
Time  and  other  limitations  on  offsets 
are  addressed  in  a  separate  proposed 
rulemaking  recently  issued,  titled 
"Limitations  on  Credit  Adjustments 
Submitted  by  Lessees  and  Other  Royalty 
Payors  Under  Federal  and  hidian 
Mineral  Leases."  (58  FR  43588).  August 
17. 1993. 

Section  230.457.  Offsets  Among 
Different  Persons  Who  Reported  and 
Paid  Royalties  on  a  Lease  for  the  Same 
Prior  Sales  Month 

Proposed  §  230.457  applies  to 
situations  where  an  operator's  amended 
production  report,  or  other 
cirour.stance,  results  in  a  reallocation  of 
production  for  a  prior  sales  month 
among  the  different  persons  who 
reported  and  paid  royalty  for  that  month 
on  a  lease  or  unit.  However,  this  section 
would  not  apply  to  reallocations  of 
production  that  result  from  the  approval 
or  amendment  of  a  unit  agreement 
subject  to  §  230.461(b),  discussed  below. 

Paragraph  (b)  of  §  230.457  would 
provide  that,  in  the  event  of  a 
reallocation,  the  respective  affected 
payors  generally  could  reconcile  any 
royalty  consequences  among  themselves 
without  filing  any  reports  or  requests  for 
refund  or  credit  with  MMS.  However, 
any  person  who  remained  net  overpaid 
after  the  reconciliation  would  be 
required  to  file  a  request  for  refund  or 
credit  with  MMS  to  recover  the 
overpayment  Similarly,  if  any  person 
remained  net  underpaid  after  the 
reconciliation,  that  person  would  owe 
the  deficiency  plus  interest. 

By  way  of  illustration,  assume  that  for 
June  1992  an  operator  originally 
allocates  20  Mcf  of  gas  to  Payor  A  and 
80  Mcf  of  gas  to  Payor  B  and  royalty  is 
paid  on  that  basis.  Six  months  later,  the 
operator  changes  the  allocation  so  that 
Payor  A  was  entitled  to  30  Mcf  of  gas 
and  Payor  B  was  entitled  to  70  Mcf.  It 
would  not  be  necessary  for  Payor  A  to 
amend  its  royalty  reports  and  pay 
royalty  on  the  additional  10  Mcf  plus 
interest  and  for  Payor  B  to  submit  a 
request  for  refund  or  credit  Instead, 
Payor  A  could  reimburse  Payor  B 
directly  for  the  royalties  already  paid 
No  revised  royalty  report  (MMS-2014) 
to  MMS  is  required;  however,  the 
payors  should  document  the  transaction 
for  the  MMS  auditors  to  verify  later. 
Chaises  to  production  volumes  must  be 
reported  in  accordance  with  the 
regulations  at  30  CFR  part  218— 
Production  Accounting. 

If,  in  the  above  example.  Payor  B  had 
a  higher  priced  gas  sales  contract  than 
payor  A,  then  Payor  B  would  have  to 


submit  a  request  for  refund  or  credit 
within  2  years  of  making  the  original 
payment  in  order  to  recover  the  net 
overpayment.  If  Payor  B's  gas  sales  price 
was  lower  than  Payor  A's.  then  the 
additional  royalties  plus  interest  must 
be  reported  and  paid  to  MMS. 

Section  230.458.  Unauthorized  Credit 

Adjustments 

This  section  would  clarify  for  royalty 
payors  and  other  persons  the 
consequences  of  reporting  a  credit 
adjustment  on  a  Form  MMS-2014  to 
recoup  an  overpa}'ment  prior  to  MSS 
approval,  unless  the  transaction  is  not 
subject  to  section  10,  as  explained 
below  in  the  discussion  of  the  proposed 
§230.461. 

If  the  unauthorized  credit  adjustment 
recouped  an  excess  payment  made  more 
than  2  years  before  the  date  MMS 
receives  the  Form  MMS-2014,  which 
includes  the  unauthorized  credit 
adjustment,  then  the  person  will  be 
required  to  repay  the  amount  recouped 
plus  interest  from  the  date  of  the 
recoupment  to  the  date  it  is  repaid. 
Since  more  than  2  years  has  passed 
since  the  making  of  the  excess  payment, 
the  person  will  be  barred  from 
recovering  the  overpayment,  unless  that 
person  had  previously  filed  a  separate 
request  for  refund  or  credit. 

If  the  unauthorized  credit  adjustment 
was  reported  to  MMS  within  2  years  of 
the  date  the  excess  payment  was  made, 
the  amount  recouped  also  must  be 
repaid  with  interest.  As  explained 
further  below,  the  report  of  the 
unauthorized  credit  adjustment  would 
not  be  acceptable  under  these 
regulations  as  a  request  for  refund  or 
credit  and  would  not  stop  the  running 
of  the  2-year  period  in  section  10(a). 
Thus,  the  person  would  be  required  to 
file  a  request  for  refund  or  credit  for  the 
original  excess  payment  which  would 
only  be  subject  to  MMS  review  and 
approval  if  it  is  received  within  the  2- 
year  period  following  the  making  of  the 
excess  payment. 

Proposed  §  230.458(b)  imposes  an 
assessment  of  $500  for  each 
unauthorized  credit  adjustment  reported 
to  MMS  on  a  Form  MMS-2014.  When 
a  person  takes  an  unauthorized  credit 
adjustment,  the  MMS  Royalty 
Management  Program  incurs  costs  to 
detect  the  credit  adjustment  and  process 
the  corrective  actions.  Those  costs  are 
not  readily  quantifiable.  Thus,  MMS  is 
proposing  the  $500  assessment  in  the 
nature  of  a  liquidated  damage. 

Section  230.459.  Stopping  or  Tolling  of 
the  Section  10(a)  2-year  Period 

Section  10(a)  requires  that  a  request 
for  refund  or  credit  must  be  filed  within 
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2  years  of  the  making  of  the  excess 
payment.  This  section  describes  the 
actions  that  will  slop  or  toll  the  running 
of  the  2-year  period. 

Obviously,  a  complete  request  for 
refund  or  credit  will  stop  the  running  of 
the  2-year  period.  The  rule  also  would 
provide  that  a  "substantially  complete" 
request,  i.e..  one  for  which  the  MMS 
would  allow  supplementation,  as 
discussed  above,  is  sufficient  to  loll  the 
running  of  the  2-year  period. 

There  are  some  circumstances  where 
MMS  will  recognize  ihat  a  pending 
administrative  or  judicial  action  could 
result  in  a  large  number  of  requests  for 
refund  or  credit.  In  these  situations, 
MMS  could  issue  a  notice,  published  in 
the  Federal  Register  tolling  the  nmning 
of  the  2 -year  period  for  the  lime 
specified  in  the  notice.  This  action 
would  eliminate  the  need  for  every 
payor  to  file  a  request  for  refund  or 
credit  or  a  tolling  notice,  described 
below,  until  the  administrative  or 
judicial  action,  or  other  action,  is 
complete  and  the  amounts  of  any  excess 
payments  can  be  determined. 

A  lessee  or  group  of  lessees  may 
request  MMS  approval  to  form  a  unit  or 
to  modify  a  unit.  The  consequence  of 
MMS  approval,  which  is  effective  as  of 
the  application  date,  often  is 
reallocation  of  production  among  the 
leases.  So  thai  the  lessees  will  not  be 
prejudiced  in  the  event  MMS  takes  more 
than  2  years  to  review  and  approve  the 
lessees'  request,  MMS  would  treat  the 
application  as  stopping  the  running  of 
the  2-year  period. 

In  some  circumstances  a  person  may 
become  aware  of  a  pending 
administrative  or  judicial  action,  or 
other  action,  that  may  affect  its  royalty 
obligation.  However,  the  person  cannot 
determine  yet  exactly  what  the  impact 
will  be.  Paragraph  (a)(4)  of  §230.459 
would  allow  that  person  to  file  a  tolling 
notice  with  MMS  setting  forth  sufficient 
detail  regarding  the  affected  leases,  the 
estimated  dollar  impact,  and  the  nature 
of  the  pending  action. 

Paragraph  (b)  of  §  230.459  would 
provide  that  a  request  for  refund  or 
credit  filed  by  one  person  who  made  an 
excess  payment  on  a  lease  does  not  stop 
or  toll  the  running  of  the  2-year  period 
with  respect  to  any  excess  payment 
made  by  any  other  person  on  the  lease. 
Thus,  if  an  operator  discovered  a 
metering  error  that  caused  it  to  overstate 
volumes  produced  on  a  lease,  and  if  the 
several  working  interest  owners  on  the 
lease  each  reported  and  paid  royalties 
separately,  then  a  request  for  refund  or 
credit  by  one  of  these  payors  would  not 
stop  or  toll  the  running  of  the  2-year 
period  for  the  other  payors  on  the  lease. 


As  explained  above,  it  is  MMS's 
principal  proposal  Ihat  the  filing  of  a 
credit  adjustment  on  a  Form  MMS-2014 
does  not  constitute  a  request  for  refund 
or  credit  or  even  an  incomplete  request 
for  refund  or  credit.  Consequently,  the 
report  would  not.  under  the  rule  as 
proposed,  stop  or  toll  the  running  of  the 
2-year  period.  Thus,  if  more  than  2  years 
passes  between  the  time  the  payor  made 
the  excess  payment  and  when  MMS 
gives  notice  that  the  credit  adjustment  is 
unauthorized,  the  person  would  be 
required  to  repay  the  recouped  amount 
plus  interest  and  would  be  barred  from 
recovering  its  excess  payment  because 
of  section  10(a)'s  2-year  limit.  The  MMS 
recognizes,  that  in  some  circumstances, 
this  could  result  in  large  sums  of  excess 
payments  never  being  recoverable.  This 
result  would  occur  even  if  the  initial 
credit  adjustment  was  filed  within  2 
years.  The  MMS  therefore  would  like 
comment  on  whether  the  filing  of  a 
credit  adjustment  should  be  considered 
sufficient  notice  so  as  to  at  least  loll  the 
running  of  the  2-year  period  in  section 
10(a).  The  payor  still  would  be  required 
to  repay  the  improperly  recouped 
amount  plus  interest,  but  would  not  be 
prevented  from  thereafter  filing 
supplemental  information  to  complete 
its  request  for  refund  or  credit  to  recover 
its  excess  payment. 

Section  230.460.  Lease  Suspension 

The  MMS  may  suspend  operations  on 
an  OCS  lease  pursuant  to  30  CFR 
250.10(b)(6).  If  a  lease  is  suspended, 
rentals  are  not  owed  for  the  period  of 
the  suspension.  Since  rentals  are  paid  in 
advance,  the  lessee  is  entitled  to  a 
refund  of  its  overpaid  rentals  following 
suspension  and  could  submit  a  request 
for  refund  or  credit.  If  the  request  for 
refund  or  credit  is  filed  more  than  2 
years  after  MMS  received  the  excess 
rentals,  the  excess  payment  would  not 
be  subject  to  refund,  recoupment,  or 
credit  against  future  rentals  due  on  the 
same  lease.  The  MMS  recognizes  that 
disallowing  crediting  against  future 
rentals  oweid  on  the  same  lease  is  a 
departure  from  IBLA  decisions  in  cases 
such  as  Tenneco  Oil  Co.,  117  IBLA  120. 
and  Shell  Offshore.  Inc.,  117  IBLA  125 
(1990).  However,  under  the  proposed 
rule,  such  a  practice  would  be  a  credit. 
Therefore,  section  10.  including  the  2- 
year  limitation,  would  apply. 

Section  230.461.  Transactions  Not 
Subject  to  Section  10 

There  are  certain  royalty  and  other 
payment-related  transactions  involving 
OCS  leases  that  are  not  subject  to 
section  10.  Therefore,  recovering  an 
overpayment  in  these  situations  does 
not  require  following  the  section  10 


process  of  filing  a  request  for  refund  or 
credit  and  awaiting  approval.  For  most 
of  the  transactions  identified  in 
proposed  §  230.461 .  the  reasons  why 
section  10  is  not  applicable  are 
discussed  in  substantial  detail  in  the 
1993  M-Opinion.  Also,  on  December  10. 
1991  and  January  15. 1993,  the  MMS 
Director  issued  "Dear  Payor"  letters 
explaining  that  section  10  does  not 
apply  to  these  transactions. 

Paragraph  (a)  of  §  230.461  would 
provide  that  section  10  does  not  apply 
where  a  refiner/purchaser  under  a 
royalty-in-kind  contract  for  royahy  oil 
produced  from  an  OCS  lease  makes  an 
excess  payment.  Section  10  does  not 
apply  because  the  payment  is  made 

fmrsuant  to  the  sales  contract,  not  a 
ease. 

Paragraph  (b)  of  §  230.461  addresses 
the  situation  where  MMS  approves  a 
unit  agreement  or  a  revision  to  a  unit. 
It  would  provide  that  a  person  may 
reallocate  production  among  its  affected 
leases  within  the  time  period  MMS 
prescribes.  As  explained  in  the  1993  M- 
Opinion.  since  the  unit  in  effect 
supersedes  the  individual  leases,  the 
reallocation  does  not  result  in  any 
overpayment  on  the  "lease."  It  is  merely 
a  reporting  issue.  Of  course,  to  the 
extent  that  the  reallocation  does  result 
in  a  net  reduction  in  the  royalties 
previously  paid,  then  the  person  must 
file  a  request  for  refund  or  credit.  If 
more  than  2  years  has  passed  since  the 
original  payment  was  made,  the  refund 
or  credit  still  would  be  allowed  since, 
as  noted  above.  MMS  would  treat  the 
application  for  unitization  as  stopping 
the  running  of  the  2-year  period. 

Paragraph  (c)  of  §  230.461  would 
allow  a  p>erson  to  adjust  volume  and 
royalty  reports  among  OCS  leases 
within  a  unit  without  filing  a  request  for 
refund  or  credit.  Again,  the  rationale  is 
that  the  unit  replaces  the  individual 
lease  so  that  the  adjustments  are 
considered  to  be  within  a  lease  and 
there  is  no  excess  payment.  The 
adjustment  would  not  be  limited  to  the 
same  sales  month  since  cross-month 
adjustments  within  a  unit  are  "offset"  to 
the  same  extent  as  offsets  among  past 
months  within  an  individual  lease. 

Paragraph  (d)  of  §  230.461  would 
provide  that  section  10  does  not  apply 
where  a  person  pays  more  money  than 
the  total  royalty  due  reported  on  a  Form 
MMS-2014  accompanying  the  payment, 
where  all  amounts  reported  on  the  Form 
MMS-2014  are  correct.  As  explained  in 
the  1993  M-Opinion  in  section  D.  F.,  the 
excess  payment  cannot  be  associated 
with  any  specific  lease,  unless  the  payor 
is  reporting  for  only  one  lease.  So  if  the 
payor  is  reporting  for  more  than  one 
lease,  it  may  request  a  refund  of  the 
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overpaid  amount  or  the  payor  may 
contact  MMS  on  how  to  apply  the 
overpaid  money  to  a  subsequent  royalty 
report.  The  payor  cannot  take  a  credit 
for  the  overpayment  since  the  amount 
was  not  reported  with  respect  to  a  lease. 

Paragraph  (e)  of  §  230.461  would 
provide  that  a  person  may  reduce  its 
MMS-established  estimate  balance  for  a 
lease  product  by  requesting  a  refund  or 
a  credit  that  is  not  subject  to  section  10. 
See  section  ILG.  of  the  1993  M-Opinion 
for  a  complete  explanation  of  why 
section  10  does  not  apply  to  this 
transaction. 

Paragraph  (f)  of  §230.461  would 
provide  that  if  adjustment  of  an 
estimated  oil  transportation  allowance 
(30  CFR  206.105(e)),  estimated  gas 
transportation  allowance  (30  CFR 
206.1S7(e)),  or  estimated  gas  processing 
allowance  (30  CFR  206.159(e))  results  in 
an  overpayment  for  any  sales  month 
because  the  estimated  transportation  or 
processing  costs  were  less  than  the 
actual  costs,  a  person  may  request  a 
refund  or  credit  of  the  overpayment  that 
is  not  subject  to  section  10.  See  section 
II.  H.  of  the  1993  M-Opinion  for  the 
explanation  of  why  section  10  is  not 
applicable  to  this  transaction. 

However,  if  the  payor  makes  an  error 
in  its  original  report  of  actual 
transportation  or  processing  costs,  any 
subsequent  adjustment  would  be  subject 
to  section  10.  For  example,  the  payor 
estimates  its  oil  transportation 
allowance  at  $.25  per  bairel.  When  it 
submits  its  adjustment  from  estimate  to 
actual,  it  reports  an  allowance  of  $.30 
per  barrel  and  recoups  the  $.05  per 
barrel  without  section  10  being 
applicable.  If  the  payor  discovers  6 
months  later  that  it  made  an  error  and 
that  its  actual  transportation  cost  was 
$.40  per  barrel,  the  recoupment  of  the 
additional  $.10  per  barrel  would  be 
subject  to  section  10  and  the  reporting 
and  approval  requirements  of  these 
rules. 

Paragraph  (g)  of  §  230.461  would 
provide  that  payment  pending  appeal  or 
judicial  review  of  an  MMS  order  to  pay 
does  not  implicate  section  10  if  the 
payor  prevails.  This  is  so  because 
provisional  payment  pursuant  to  a 
disputed  order  is  not  an  "excess 
payment"  within  the  meaning  of  section 
10  for  reasons  similar  to  those  set  forth 
in  the  1993  M-Opinion  with  respect  to 
estimated  transportation  and  processing 
allowances. 

Paragraph  (h)  of  §230.461  would 
provide  a  de  minimis  exception.  MMS 
recognizes  that  in  the  process  of 
reporting  tens  of  thousands  of  lines  of 
royalty  data,  minor  adjustments 
necesstirily  occur.  It  is  not  worth  MMS' 
efforts  in  terms  of  money  or  personnel 


to  process  section  10  filings  for  small 
amoimts.  Accordingly.  MMS  approval 
would  not  be  required  for  an  adjustment 
by  any  person  to  the  amount  reported 
for  any  lease  for  a  report  month  that 
results  in  a  credit  of  less  than  $25  per 
payor  code.  However,  section  lO's  2- 
year  limit  still  is  applicable.  Thus,  even 
if  a  payor  used  this  exception  to  avoid 
section  lO's  reporting  requirements,  the 
most  it  could  recover  for  any  lease  is 
$600  (24  months  x  $25). 

The  MMS  would  like  comments  on  an 
alternative  for  a  de  minimis  provision. 
Under  the  alternative,  a  person  could 
not  submit  a  request  for  refund  or  credit 
unless  the  aggregate  amount  sought  to 
be  refunded  or  ^edited  exceeds  $100. 
Thus,  if  a  person  found  a  $50 
overpayment,  it  could  not  request  a 
refund  or  credit  of  that  amount  unless 
there  were  additional  overpayments,  on 
the  same  or  different  leases,  that  in  total 
exceeded  $100. 

The  policy  of  the  Department  of  the 
Interior  is.  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments,  suggestions, 
or  objections  regarding  the  proposed 
rule  to  the  location  identified  in  the 
AOOflESS  section  of  this  preamble. 
Comments  must  be  received  on  or 
before  the  date  identified  in  the  DATE 
section  of  this  preamble. 

Procedural  Matters 

The  Regulatory  Flexibility  Act 

The  Department  has  determined  that 
this  rule  will  not  have  a  significant 
economic  efiiect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibihty  Act  (5  U.S.C  601  et  seq.). 
The  rule  will  establish  procedures  to 
implement  section  10  of  the  OCSLA  and 
does  not  include  any  substantive  change 
to  procedures  that  have  been  followed 
by  MMS  relative  to  refund  or  credit  of 
excess  payments  under  OCS  leases. 

Executive  Order  12630 

The  Department  certifies  that  the  rule 
does  not  represent  a  governmental 
action  capable  of  interference  with 
constitutionally-protected  rights.  Thus, 
a  Taking  Implication  Assessment  need 
not  be  prepared  pursuant  to  Executive 
Order  12630.  "Government  Action  and 
Interference  with  Constitutionally 
Protected  Property  Rights." 

Executive  Qrrfer  12778 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
the  rule  meets  the  applic^le  standards 
provided  in  sections  2(a)  and  2(b)(2)  of 
Executive  Order  12778. 


Paperwork  Reduction  Act  of  1980 

The  information  collection 
requirements  of  this  rule  are  being 
submitted  to  the  Office  of  Management 
and  Budget  for  approval. 

National  Environment  Policy  Act  of 
1969 

The  Department  has  determined  that 
this  action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 
Therefore,  an  Environmental  Impact 
Statement  is  not  required  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C  4321(2)(c)). 

List  of  Subjects  in  30  CFR  Part  230 

Coal.  Continental  shelf.  Electronic 
Funds  transfers.  Geothermal  energy. 
Government  contracts.  Indian  lands. 
Mineral  royalties.  Natural  gas.  Penalties. 
Petroleum.  Public  lands-mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  6, 1993. 

Bob  Armstrong. 

Assistant  Secretary— Land  and  Minerals 
Management. 

For  the  reasons  set  out  in  the 
preamble.  30  CFR  part  230  is  proposed 

to  be  amended  as  follows: 

PART  230— nOYALTY  REFUNDS 

1.  The  authority  citation  for  part  230 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  301  et  seq:  25  U.S.C 
396  et  seq.;  25  U.S.C  396a  et  »eq.;  25  U.S.C 
2101  et  seq.;  30  U.S.C  181  et  taq.;  30  U.S.C 
351  et  seq.;  30  U.S.C  1001  et  >eq.;  30  U.S.C 
1701  et  seq.;  31  U.S.C  3716;  31  U.S.C  3720 
A;  31  U.S.C  9701: 43  U.S.C  1301  et  seq.;  43 
U.S.C  1331  et  seq.;  and  43  U.S.C.  IBOl  et 
seq. 

2.  A  new  subpart  J  is  added  under 
part  230  to  read  as  follows: 

$ut>p«ft  J— Refunds  and  Recoupments  of 
Overpayments  Under  Federal  Leeiea  on  the 
Outer  Continental  Shelf;  Implementation  of 
Section  10  of  the  Outer  Continental  Shelf 
Lands  Act 

Sec. 

230.451  Scope. 

230.452  Definitions. 

230.453  Request  for  refund  or  credit 

230.454  Interest  on  excess  payments. 

230.455  Authorization  of  refund  or  credit 
and  subsequent  audit. 

230.456  Offsets  of  overpa^inent  and 
underpayments  on  the  lease  (or  unit)  by 
the  same  person. 

230.457  Offsets  among  different  persons 
who  reported  and  paid  royalties  on  a 
lease  for  the  same  prior  sales  month. 

450.458  Unauthorized  credit  adjustments. 

230.459  Stopping  or  tolling  of  the  section 
10(a)  2-year  period. 
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Sec. 

230.460 

230.461 

10. 


Lease  suspension. 

Transactions  not  subject  to  section 


Subpart  J — Refunds  atxt  Recoupments 
of  Overpayments  Under  Federal 
Leases  on  the  Outer  Continental  Shelf; 
Implementation  of  Section  10  of  the 
Outer  Continental  Shelf  Lands  Act 

§230.451    Scope. 

This  subpart  establishes  the 
procedures  that  lessees  and  other 
persons  who  make  royalty  and  other 
payments  on  Federal  oil  and  gas  leases 
on  the  Outer  Continental  Shelf  (OCS) 
must  follow  to  recover  certain  excess 
payments  made  in  connection  with  their 
leases  in  accordance  with  section  10  of 
the  Outer  Continental  Shelf  Lands  Act 
(section  10).  43  U.S.C.  1339.  The 
requirements  of  this  subpart  apply  to 
both  requests  for  refund  from  the 
Treasury  of  excess  payments  and 
requests  to  recover  excess  payments  by 
recouping  the  amount  through  a  credit 
adjustment.  This  subpart  applies  only  to 
Federal  leases  on  the  OCS. 

§230.452    Definitions. 

Terms  used  in  this  subpart  shall  have 
same  meaning  as  in  30  U.S.C.  1702.  In 
addition,  the  following  definitions 
apply  to  this  subpart: 

Audit  means  a  procedure  for  verifying 
for  a  prescribed  time  period  whether 
Hnancial  reports  and  production  reports 
and  related  items,  such  as  elements, 
accounts,  or  funds,  are  fairly  presented, 
whether  flnancial  information  is 
presented  in  accordance  with 
established  or  stated  criteria,  and 
whether  the  auditee  has  adhered  to 
specific  financial  compliance 
requirements,  including  but  not  limited 
to  those  specified  in  lease  terms, 
mineral  leasing  laws,  regulations  of  the 
Department  of  the  Interior,  orders,  and 
other  applicable  laws  and  regulations. 
An  audit  includes  a  review  of  internal 
controls  and  systems  and  both 
compliance  and  substantive  testing. 

Credit  or  crediting  means  reduction  of 
a  current  or  future  royalty  or  other 

f)ayTnent  made  in  connection  with  a 
ease  as  a  result  of  reporting  a  credit 
adjustment. 

Credit  Adjustment  means  any 
adjustment  reported  on  a  Report  of  Sales 
and  Royalty  Remittance  (Form  MMS- 
2014)  or  any  other  royalty  report  form 
which  reduces  any  royalty  or  other 
payment  made  in  connection  with  a 
lease  which  was  reported  and  paid  in 
any  previous  period. 

offset  means  to  net  or  cancel  previous 
overpayments  against  previous 
underpayments  on  the  same  OCS  lease 
or  across  lease  boundaries  if  all  the 


individual  leases  are  part  of  an 
approved  unit  agreement. 

Overpayment  means  any  payment 
made  in  excess  of  the  amount  that  the 
lessee  was  lawfully  required  to  pay. 

Payment  means  money  MMS  receives 
in  satisfaction  of  a  lessee's  royalty, 
rental,  bonus,  net  profit  share,  or  late 
payment  interest  obligation  as 
established  by  statute,  regulation,  or  the 
terms  of  a  lease. 

Recoup  or  recoupment  means  to 
recover  a  previous  overpayment  through 
a  credit  against  a  current  or  future 
royahy  or  other  payment  or  liability 
under  an  OCS  lease.  A  recoupment 
occurs  whenever  a  payor  reports  a  credit 
adjustment  on  a  Form  MMS-2014  or 
other  royalty  report  form  resulting  in  a 
net  negative  dollar  value  for  the 
transaction  and  the  credit  is  taken 
against  the  royalty  or  other  payment  or 
liability  shown  in  the  balance  of  the 
report. 

Refund  means  a  repayment  by  the 
United  States  Treasury  to  a  person  of 
any  overpayment. 

Unit  means  a  area  of  2  or  more  leases 
subject  to  an  agreement  for  the 
consolidated  development  and  recovery 
of  oil  and  gas  contained  on  the  leases 
which  are  part  of  the  agreement 
approved  by  MMS. 

§  230.453    Request  for  refund  or  credit 

(a)  Except  as  otherwise  provided  in 
this  subpart,  no  person  may  recover  an 
excess  payment  it  has  made  in 
connection  with  an  OCS  lease  unless: 

(1  )  That  p>erson  has  made  a  request 
for  refund  or  credit  in  accordance  with 
the  provisions  of  this  subpart; 

(2)  The  MMS  has  transmitted  a  report 
on  the  request  for  refund  or  credit  to  the 
President  of  the  Senate  and  the  Speaker 
of  the  House  of  Representatives  and  30 
days  from  such  submission  has  expired 
in  accordance  with  section  10(b),  43 
U.S.C.  1339(b);  and 

(3)  The  MMS  notiHes  the  person  that 
its  request  for  refund  or  credit  is 
authorized  and  that  the  person  may 
receive  its  refund  for,  or  may  report  a 
credit  adjustment  to  recoup,  the  excess 
payment. 

(b)  A  request  for  refund  or  credit 
must: 

(1)  Be  in  vtrriting; 

(2)  Provide  the  person's  MMS- 
established  payor  code; 

(3)  Identi^'  the  leases  and  sales 
months  with  respect  to  which  the  excess 
payments  occurred; 

(4)  Identify  the  amount  of  the  excess 
payment  or.  with  specificity,  describe  a 
class  of  payments  that  are,  or  as  a  result 
of  an  administrative  or  judicial  decision 
or  other  identified  contingency  may     , 
become,  excess  payments; 


(5)  Provide  the  reasons  why  a  refund 
or  credit  is  due; 

(6)  Include  a  certiHcation  that,  to  the 
best  of  the  person's  knowledge  or  belief, 
the  information  provided  in  response  to 
paragraphs  (b)(2)  through  (b)(5)  of  this 
section  is  accurate  and  complete. 

(c)  If  MMS  determines  that  a  request 
for  refund  or  credit  is  incomplete,  the 
person  who  submitted  the  request  shall 
have  30  days,  or  such  time  as  MMS  may 
specify,  following  notice  from  MMS,  to 
supplement  the  request  for  refund  or 
credit. 

(d)  A  credit  adjustment  reported  on  a 
Form  MMS-2014  shall  not  constitute  a 
request  for  refund  or  credit  for  purposes 
of  this  section,  and  shall  not  constitute 
an  incomplete  request  for  refund  or 
credit  for  purposes  of  paragraph  (c)  of 
this  section. 

(e)  A  person  who  has  filed  a  request 
for  refund  or  credit  pursuant  to  this 
seciion  may  amend  that  request  to  add 
an  additional  amount  if: 

(1)  The  additional  amount  is  for  the 
same  lease  and  sales  month;  and 

(2)  The  reason  for  the  excess  payment 
for  the  additional  amount  is  the  same  as 
for  the  originally  requested  amount. 

(f)  Except  as  otherwise  provided  in 
this  subpart,  no  request  for  a  refund  or 
credit  shall  be  approved  unless  the 
request  is  received  at  MMS  at  the 
address  provided  in  paragraph  (0(1)  of 
this  section  within  2  years  of  the  date 
that  MMS  received  the  excess  payment. 

(1)  The  request  for  refund  or  credit 
must  be  received  at  the  following 
address: 

(i)  By  mail:  Minerals  Management 
Service,  Royalty  Management  Program, 
P.O.  Box  173702.  MS  3933.  Denver,  CO 
80217-3702. 

(ii)  By  express  delivery  or  courier: 
Minerals  Management  Service,  Section 
10  Refund  Requests.  Building  85, 
Denver  Federal  Center.  MS  3933,  room 
A-212,  Denver.  CO  80225. 

(2)  If  the  last  day  of  the  2-year  period 
from  the  date  MMS  received  the  excess 
payment  falls  on  a  Saturday.  Sunday, 
holiday  or  any  other  day  that  MMS  is 
not  open  for  business  at  the  address 
specified  in  paragraph  (f)(1)  of  this 
section,  then  the  last  day  of  the  2-year 
period  shall  be  the  next  regular  business 
day.  Requests  received  at  the  specified 
MMS  address  after  4  p.m.  Mountain 
Time  are  considered  received  the 
following  business  day. 

§  230.454    Interest  on  excess  payments. 

No  person  shall  be  entitled  to  interest 
on  any  excess  payment  made  in 
connection  with  a  lease  that  is  refunded 
or  recouped  pursuant  to  this  subpart. 
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$  230.455    AuVtorization  of  refund  or  credit 
and  subsequent  audit 

The  MMS  may  grant  a  refund  or 
authorize  a  credit  based  upon 
satisfactory  evidence  that  the  payment 
subject  to  the  request  was  made,  and 
upon  a  determination  that  the  payment 
was  excess.  An  approved  request  for 
refund  or  credit  may  be  subject  to  later 
review  or  audit  by  MMS.  If,  based  upon 
later  review  or  audit,  MMS  determines 
that  the  refund  or  recoupment  should 
not  have  been  granted  or  authorized,  the 
person  who  requested  the  refund  or 
credit  shall  repay  the  amount  refunded 
or  recouped  plus  interest  determined 
pursuant  to  30  U.S.C.  1721(a)  and  30 
CFR  218.150  from  the  date  the  refund 
was  made  or  the  recoupment  taken  until 
the  date  it  is  repaid. 

§  230.456    Offsets  of  overpayments  and 
underpayments  on  the  same  lease  (or  unit) 
by  tt)e  same  person. 

If  a  person  makes  an  overpayment  on 
any  OCS  lease  or  unit  in  a  prior  month, 
it  may  oiTset  that  overpayment  against 
an  underpayment  that  same  person 
made  in  any  prior  month  on  that  same 
lease  or  unit  for  the  same  or  a  different 
product  without  submitting  a  request  for 
refund  or  credit,  if  the  underpayment 
was  not  created  as  a  result  of  a  credit 
adjustment  to  recoup  the  amount  of  the 
overpayment,  or  was  not  otherwise 
created  intentionally  to  provide  an 
underpayment  against  which  to  offset 
the  overpayment,  and  subject  to  any 
limitations  imposed  by  other  applicable 
law  or  regulations. 

§  230.457    Offsets  among  different  persons 
who  reported  and  paid  royalties  on  a  lease 
for  the  same  prtor  sales  month. 

(a)  This  section  is  applicable  where  an 
operator's  amended  production  report 
or  any  other  action  results  in  a 
reallocation  of  production  for  a  prior 
sales  month  among  different  persons 
who  reported  and  paid  royalty  for  that 
month  on  a  lease  or  unit,  except  for 
reallocations  of  production  that  result 
from  the  approval  or  amendment  of  a 
unit  agreement  subject  to  §  230.461(b). 

(b)  In  the  event  of  a  reallocation  of 
production  as  described  in  paragraph  (a) 
of  this  section,  the  respective  persons 
who  reported  and  paid  royalty  may 
reconcile  any  resulting  differences  in 
royalty  payment  obligations  between 
themselves  without  submitting  revised 
royalty  reports  or  requests  for  refund  or 
credit  to  MMS  under  this  subpart, 
except  that: 

(1)  Any  person  who  paid  any  amount 
which  remains  as  a  net  overpayment 
after  such  reconciliation  must  file  a 
request  for  refund  or  credit  in 
accordance  with  the  requirements  of 


this  subpart  to  recover  the  excess 
payment; 

(2)  Any  person  whose  royalty 
obligation  remains  underpaid  after  such 
reconciliation  must  report  the 
additional  royalties  due  for  the  prior 
sales  month  on  a  Form  MMS-2014  and 
pay  interest  on  the  underpayment  from 
the  last  day  of  the  month  following  the 
sales  month  until  the  date  the  additional 
royalties  are  paid;  and 

(3)  All  persons  involved  in  such 
reconciliation  must  retain  all  documents 
pertaining  to  the  reallocation  of 
production,  calculation  of  royalties  due, 
and  the  subsequent  reconciliation 
among  the  p)ersons  involved  together 
with  other  records  pertaining  to 
production  from  that  lease  during  the 
prior  sales  month  and  the  royalty  due 
and  paid  thereon,  and  make  such 
documents  available  for  review  and 
audit  in  the  same  manner  as  other 
records  pertaining  to  the  lease. 

(c)  If  persons  wno  reported  and  paid 
royalty  do  not  reconcile  between 
themselves  any  differences  in  royalty 
payment  obligations  arising  aS  a  result 
of  a  reallocation  as  provided  in 
paragraph  (b)  of  this  section,  each 
person  who  pays  royalties  for  the  lease 
must  report  and  pay  any  additional 
royalties  due,  or  file  a  request  for  refund 
or  credit  in  accordance  with  the 
requirements  of  this  subpart  to  recover 
the  excess  paymenl.  as  applicable.  Any 
person  who  re[>orts  additional  royalties 
due  for  the  prior  sales  month  must  pay 
interest  pursuant  to  30  OFR  218.54  on 
the  underpayment  from  the  last  day  of 
the  month  following  the  sales  month 
until  the  date  the  additional  royalties 
are  paid. 

$230,458    Unauthorized  credit 
adjustn>ents. 

(a)  If  a  person  reports  a  credit 
adjustment  on  Form  MMS-2014  that 
results  in  a  credit  before  MMS  approves 
the  recoupment  pursuant  to  §  230.455, 
and  if  the  credit  adjustment  does  not 
qualify  as  one  of  the  transactions  not 
subject  to  section  10  as  provided  in 
§  230.461,  then  that  person  has  taken  an 
unauthorized  credit  adjustment. 

(1)  If  the  unauthorized  credit 
adjustment  recoui>ed  a  payment  that 
MMS  received  more  than  2  years  before 
the  date  MMS  received  the  Form  MMS- 
2014,  which  includes  the  unauthorized 
credit  adjustment,  the  person  shall 
repay  the  amount  recouped  plus  late 
payment  interest  determined  pursuant 
to  30  U.S.C  1721(a)  and  30  CFR  218.150 
from  the  date  the  unauthorized 
recoupment  was  taken  until  the  date  it 
is  repaid.  Unless  the  person  filed  a 
request  for  refund  or  credit  pursuant  to 
§  230.453  wnthin  2  years  of  the  making 


of  the  excess  payment  for  which  the 
unauthorized  credit  adjustment  was 
reported,  the  excess  payment  shall  not 
be  subject  to  refund  or  recoupment. 

(2)  If  the  unauthorized  credit 
adjustment  recouped  a  payment  that 
MMS  received  less  than  2  years  before 
the  date  MMS  received  the  Form  MMS- 
2014  with  the  unauthorized  credit 
adjustment,  the  person  shall  be  required 
to  repay  the  amount  recouped  plus  late 
payment  interest  determined  pursuant 
to  30  U.S.C.  1721(a)  and  30  CFR  218.150 
from  the  date  the  unauthorized 
recoupment  was  taken  until  the  date  it 
is  repaid.  The  report  of  the  * 

unauthorized  credit  adjustment  on  the 
Form  MMS-2014  does  not  constitute  a 
request  for  refund  or  credit  that  tolls  the 
2-year  period  in  section  10(a),  43  U.S.C. 
1339(a).  The  person  may  file  a  request 
for  refund  or  credit  pursuant  to 
§  230.453  for  the  payment  for  which  the 
unauthorized  credit  adjustment  was 
reported.  The  MMS  will  review  the 
request  pursuant  to  the  requirements  of 
this  subpart  only  if  the  request  for 
refund  or  credit  is  received  within  2 
years  of  the  making  of  the  original 
payment  for  which  the  unauthorized 
credit  adjustment  was  reported. 

(b)  A  person  who  reports  an 
unauthorized  credit  adjustment  to  MMS 
on  a  Form  MMS-2014  shall  be  assessed 
$500  for  each  unauthorized  credit 
adjustment  reported  on  the  Form  MMS- 
2014. 

$230,459    Stopping  or  tolling  Of  the  section 
10<a)  2-year  period. 

(a)  The  period  of  2  years  from  the 
making  of  the  excess  payment,  within 
which  a  request  for  refund  or  credit 
must  be  filed  under  section  19(a),  43 
U.S.C.  1339(a),  shall  be: 

(1)  Tolled  by  MMS"  receipt  of  a 
substantially  complete  request  for 
refund  or  credit  pursuant  to  §  230.453: 
or 

(2)  Tolled  by  a  general  tolling  notice 
issued  by  MMS  and  published  in  the 
Federal  Register  in  circumstances 
where  MMS  believes  a  substantial 
number  of  requests  for  refund  or  credit 
could  result  as  a  consequence  of  a 
pending  administrative  or  judicial 
proceeding  or  other  action.  The  running 
of  the  2-year  period  shall  be  tolled  for 
the  time  period  specified  in  the  notice; 
or 

(3)  Stopped  by  an  application  for 
unitization  of  OCS  leases  with  respect  to 
any  excess  payment  that  may  result 
from  the  reallocation  of  production 
among  leases  after  the  unit  is  approved; 
or 

(4)  Tolled  by  a  notice  filed  by  a 
person  at  the  address  stated  in 

§  230.453(f)  stating  that  a  specifically 
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identified  action  or  proceeding  may 
result  in  payments  made  on  an  OCS 
lease  becoming  excess  {Myments.  The 
notice  must  include: 

(i)  A  Kst  of  aHected  leases  and  sales 
months: 

(ii)  The  specific  action  or  proceeding 
that  could  result  in  payments  becoming 
excess; 

(iii)  An  estimate  of  the  amount  that 
could  be  subject  to  a  request  for  refund 
or  credit:  and 

tiv)  The  person's  MMS-established 
payor  code. 

(d)  a  request  for  refund  or  credit  that 
is  timely  hied  by  a  [>erson  who  made  an 
excess  payment  on  an  OCS  lease  shall 
not  stop  or  toll  the  running  of  the  2-year 
period  with  respect  to  any  excess 
payment  made  by  any  other  jjerson  on 
that  lease. 

f23a460    Lease  suspension. 

If  MMS  suspends  an  OCS  lease 
pursuant  to  30  CFR  250.100;](6),  a 
person  who  has  made  excess  rental 
payments  for  the  period  of  suspension, 
may  request  a  refund  or  credit  of  any 
excess  payments  pursuant  to  this 
subpart.  If  the  request  for  refund  or 
credit  is  filed  more  than  2  years  after 
MMS  received  the  excess  rentals,  the 
excess  payment  shall  not  be  subject  to 
refund,  recoupment,  or  credit  against 
future  rentals  duo  on  the  same  lease. 

§  230.441    Transactions  not  subbed  to 
10. 


(a)  A  request  for  refund  of,  or  any 
other  action  to  recover,  excess  f>ayments 
made  by  a  refiner/purchaser  under  a 
royalty-in-kind  contract  for  royalty  oil 
produced  from  an  CX2S  lease  is  not 
subject  to  section  10. 

(b)  If  MMS  approves  a  unit  agreement 
on  the  OCS,  or  a  revision  to  a  unit,  a 
person  may  file  amended  Forms  MMS- 
2014  within  the  time  period  MMS 
prescribes,  reallocating  production 
among  the  affected  leases.  A  person 
must  file  a  request  for  refund  or  credit 
pursuant  to  this  subpart  only  if,  and  to 
the  extent  that,  there  is  a  net  reduction 
in  the  royalty  that  person  previously 
paid  for  the  leases  committed  to  the  unit 
as  a  resuh  of  the  amendments. 

(c)  A  person  may  amend  its  Form 
MMS-2014  to  adjust  volume  and 
royalty  reports  among  OCS  leases 
within  a  unit  within  the  same  sales 
month  without  filing  a  request  for 
refund  or  credit  pursuant  to  this 
subpart,  except  that  a  request  for  refund 
or  credit  must  be  filed  to  the  extent  that 
there  is  a  net  reduction  in  the  royalty 
previously  paid  for  the  leases 
committed  to  the  unit  as  a  result  of  the 
amendments. 

(d)  A  person  who  p83rs  mora  money 
than  the  total  royalty  due  as  reported  oa 


the  Form  MMS-2014  accompanying  the 
payment,  where  all  amounts  reported  on 
the  Form  MMS-2014  are  correct,  may 
submit  a  request  for  refund  of  the 
overpaid  amounts.  The  request  for 
refund  is  not  subject  to  section  lO's 
requirements  unless  the  Form  MMS- 
2014  includes  reports  for  only  one  OCS 
lease.  Any  overpayment  subject  to  this 
paragraph  shall  not  be  recovered  by 
recoupment. 

(e)  A  person  may  reduce  an  estimate 
balance,  establivshed  for  any  lease 
product  pursuant  to  MMS  instructioos. 
by  submitting  a  credit  adjustment  on  a 
Form  MMS-2014,  or  a  request  for 
refund,  for  all  or  part  of  the  established 
estiniate  balance.  A  credit  adjustment  or 
request  for  refund  to  recover  all  or  part 
of  an  estimate  balance  authorized  by 
this  paragraph  is  not  subject  to  the 
requirements  of  section  10. 

Cn(l)  If  adjustment  of  an  estimated  oil 
transportation  allowance  or  estintated 
gas  transportation  alloM'anca  pursuant 
to  30  CFR  206.105(e)  and  206.157(e). 
respectively,  results  in  an  overpayment 
for  any  sales  month  because  the 
estimated  transportation  costs  were  less 
than  the  actual  costs,  a  person  may 
submit  a  credit  adjustment  on  a  Form 
MMS-2014  to  recoup,  or  may  request  a 
refund  of,  the  overpayment.  The  credit 
adjustment  or  request  for  refund 
authorized  by  this  paragraph  is  not 
subject  to  the  requirements  of  section 
10,  and  MMS  approvSil  is  not  required 
before  reporting  the  credit  adjustment. 

(2)  If  adjustment  of  an  estimated  gas 
processing  allowance  pursuant  to  30 
CFR  206.159(e)  resuhs  in  an 
overpayment  for  any  sales  month 
because  the  estimated  processing  costs 
were  less  than  the  actual  costs,  a  person 
may  submit  a  credit  adjustment  on  a 
Form  MMS-2014  to  recoup,  or  may 
request  a  refund  of.  the  overpayment. 
The  credit  adjustment  or  request  for 
refund  authorized  by  this  paragraph  is 
not  subject  to  the  requirements  of 
section  10,  and  MMS  approval  is  not 
required  before  reporting  tlie  crttdit 
adjustment. 

(3)  If  a  person  makes  an  error  in  its 
original  report  of  actual  transportation 
or  processing  costs  pursuant  to 
paragraphs  (0(1)  or  (0(2)  of  this  section, 
any  subsequent  adjustment  to  a  report  of 
an  actual  transportation  or  processing 
allowance  that  results  in  a  credit  is 
subject  to  section  10  and  the 
reouirements  of  this  subpart. 

(g)  If  a  person  pays  pursuant  to  an 
MMS  ordin-  and  challenges  the 
obligation  to  pay  in  an  administrative 
appeal  or  judicial  action,  and  if  the 
person  is  successful  in  its  challenge  to 
all  or  part  of  the  MMS  order  to  pay, 
section  10  shall  not  apply  to  the  rehind 


or  recoupment  of  the  disputed  payment 
or  portion  thereof. 

(h)  MMS  approval  is  not  required  for 
an  adjustment  by  any  person  to  the 
amount  reported  for  any  lease  for  a 
report  naonth  that  results  in  a  credit  of 
less  than  $25  per  payor  code.  However, 
no  adjustment  may  be  reported  more 
than  2  years  after  the  date  MMS 
received  the  Form  MMS-2014  including 
the  excess  pa)-ment. 

jFR  Doc  93-25250  Filed  10-14-99;  8:45  am| 
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ENVIRONMENTAL  PROTECTIOM 
AGENCY 

40  CFR  Part  63 

[AO-Fm.-47«a-2) 

National  Emission  Standards  for 
Hazardous  Air  Polhitants  tor  Source 
Categories:  Organic  Hazardous  Air 
Pollutants  From  the  Synthetic  Organic 
Chemical  iManufacturing  Industry  and 
Seven  Other  Processes 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Reopening  of  public  comment 
period  and  correction  to  Regulatory 
Flexibility  Act  certification. 

SUMMARY:  On  December  31, 1992  (57  FR 
62608),  EPA  proposed  standards  to 
regulate  the  emissions  of  certain  organic 
hazardous  air  pollutants  from  synthetic 
organic  chemical  manufacturing 
industry  (SOCMI)  production  processes 
and  seven  other  processes  which  are 
part  of  major  sources  under  section  112 
of  the  Clean  Air  Act  as  amended  in  1990 
(the  Act).  The  period  for  receiving 
public  comment  on  the  proposed  ruie 
ended  on  April  19. 1993.  Public 
comments  were  received  requesting  the 
comment  period  be  reopened  after 
proposal  of  the  general  provisions  for 
implementing  standards  issued  under 
section  112  of  the  Act.  This  action 
announces  the  reopening  of  the 
comment  period  to  take  comment  on  the 
general  provisions,  as  they  apply  to  the 
proposed  rule  for  SOCMI  and  seven 
other  processes.  This  action  also 
describes,  for  public  review  and 
cnnunent.  five  possible  changes  to  the 
emissions  averaging  policy  proposed  in 
the  HON.  Finally,  this  action  corrects 
the  Regulatory  Flexibility  Act 
certification  for  the  SOCMI  and  seven 
other  processes  proposed  rule  by 
proriding  a  summary  (^  the  reasons  for 
the  certification.  The  rationale  for  the 
certification  was  not  published  in  the 
notice  of  proposaL 
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DATES:  Comments.  Comments  must  be 
received  on  or  before  November  15, 
1993. 

ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to  the  EPA's  Air  Docket 
Section  (LE-131).  ATTN:  Docket 
Number  A-90-19,  room  M1500,  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW..  Washington,  DC  20460. 

Dockets.  The  following  dockets 
contain  supporting  information  used  in 
developing  the  proposed  rule.  Docket 
Number  A-90-19  contains  information 
specific  to  process  vents,  emissions 
averaging  and  general  information  used 
to  characterize  emissions  and  control 
costs  for  the  industry;  Docket  A-90-20 
contains  information  on  equipment 
leaks;  Docket  A-90-21  contains 
information  on  storage  vessels;  Docket 
A-90-22  contains  information  on 
transfer  operations;  and  Docket  A-90- 
23  contains  information  specific  to 
wastewater  operations.  Supporting 
information  used  in  developing  the 
negotiated  standard  for  equipment  leaks 
is  available  in  Docket  Number  A-89-10. 
These  dockets  are  available  for  public 
inspection  and  copying  between  8:30 
a.m.  and  3:30  p.m.,  Monday  through 
Friday,  at  the  EPA's  Air  Docket  Section, 
Waterside  Mall,  room  Ml 500,  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW..  Washington.  DC  20460. 
A  reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Janet  S.  Meyer.  Standards  Development 
Branch,  or  Ms.  Katherine  Kaufman, 
Pollutant  Assessment  Branch.  Emission 
Standards  Division  (MD-13).  U.S. 
Environmental  Protection  Agency, 
Office  of  Air  Quality  Planning  and 
Standards.  Research  Triangle  Park, 
North  Carolina  27711,  telephone 
number  (919)  541-5299. 

SUPPLEMENTARY  INFORMATION:  On 
December  31. 1992  (57  PR  62608).  EPA 
proposed  standards  to  regulate  the 
emissions  of  certain  organic  hazardous 
air  pollutants  from  synthetic  organic 
chemical  manufacturing  industry 
(SOCMI)  production  processes  and 
seven  other  processes  which  are  part  of 
major  sources  under  section  112  of  the 
Clean  Air  Act  as  amended  in  1990  (the 
Act).  The  proposed  rule  is  commonly 
referred  to  as  the  hazardous  organic 
NESHAP  or  HON.  The  comment  period 
on  the  proposed  rule  ended  on  April  19. 
1993.  This  notice  reopens  the  public 
comment  period  for  the  HON.  However, 
only  comments  limited  to  the  subjects 
described  below  will  be  considered  at 
this  time. 


General  Provisions 

The  proposed  rule  contained 
references  to  subpart  A  of  40  CFR  part 
63.  which  will  specify  administrative 
procedures  and  criteria  necessary  to 
implement  standards  that  are  generally 
applicable  to  sources  subject  to  part  63. 
Public  comments  were  received  on  the 
HON  requesting  that  EPA  reopen  the 
comment  period  when  these  general 
provisions  (subpart  A  to  40  CFR  part  63) 
are  proposed.  The  commenters  noted 
that  the  HON  proposal  lacked  sufficient 
detail  and  rationale  to  permit 
meaningful  comment  on  the 
.unproposed  general  provisions  which,  if 
uncorrected,  would  cause  a  violation  of 
the  Administrative  Procedures  Act. 
Subpart  A  of  40  CFR  part  63  was 
proposed  on  August  11. 1993  (58  FR 
42760).  This  notice  reopens  the 
comment  period  for  the  HON  to  allow 
comment  on  those  aspects  of  the  general 
provisions  that  pertain  to  the  HON. 

Emissions  Averaging 

The  proposed  rule  described  two 
approaches  for  achieving  compliance. 
One  of  the  approaches,  called  emissions 
averaging,  was  the  subject  of  significant 
public  comment.  In  lig^t  of  the  public 
comment,  the  EPA  is  considering  five 
changes  to  the  HON  emissions  averaging 
policy  as  described  below.  Since  these 
options  were  not  described  in  the  HON 
proposal,  the  EPA  is  describing  them  in 
this  notice  for  public  review  and 
comment  for  a  30-day  period. 

1 .  State  Discretion  on  Emissions 
Averaging 

Several  commenters  indicated  that 
State  and  local  agencies  should  not  be 
required  to  allow  averaging  as  a 
compliance  alternative  if  it  would  be 
inconsistent  with  their  own  policies,  or 
if  the  resource  and/or  administrative 
burden  were  too  heavy.  As  a  result,  the 
EPA  is  considering  adding  language  to 
the  HON  that  would  grant  State  or  local 
agencies  the  discretion  to  not  include 
emissions  averaging  in  their 
implementation  of  the  HON  without 
having  to  go  through  the  section  112(1) 
rule  delegation  process.  As  proposed, 
the  rule  implementing  the  section  112(1) 
delegation  process  (40  CFR  part  63 
subpart  E— 58  FR  29296)  allows  a  State 
or  locality  to  adjust  the  HON  rule  to 
remove  the  averaging  option  and  receive 
delegation  of  authority  to  implement 
and  enforce  the  standard  with  minimal 
EPA  review.  The  proposed  change  to  the 
HON  would  allow  a  State  or  local 
agency  to  exclude  emissions  averaging 
when  it  implements  the  HON  without 
any  EPA  review.  The  EPA  is  considering 
making  this  change  to  allow  more 


flexibility  in  the  implementation  of  the 
HON  in  States  that,  because  of  State 
statutory  limitations,  do  not  have  the 
authority  to  elect  requirements  that  are 
more  stringent  than  Federal  standards. 
States  with  these  statutory  limitations 
might  not  otherwise  be  able  to  use  the 
section  112(1)  rule  delegation  process  to 
remove  emissions  averaging  as  a 
compliance  option  for  the  HON. 

2.  Inclusion  of  Risk  in  Averaging 
Determinations 

Several  commenters  indicated  that  the 
relative  risk  of  compliance  through 
means  of  averaging  compared  to 
compliance  without  the  use  of  averaging 
should  be  considered  in  determining 
whether  an  emissions  average  is 
acceptable.  A  commenter  stated  that 
compliance  through  averaging  should  be 
demonstrated  to  present  no  greater 
health  or  environmental  risk  than 
compliance  without  averaging.  Many  of 
these  comments  also  indicated  that,  if 
risk  equivalency  concerns  cannot  be 
addressed,  emissions  averaging  should 
not  be  allowed  for  compliance  with  the 
HON. 

The  proposed  rule  places  no 
restriction  on  averaging  emissions  of 
HON  pollutants  of  different  toxicities. 
However,  the  preamble  to  the  proposed 
rule  did  briefiy  describe  and  seek 
comment  on  two  alternative  methods  for 
addressing  the  issue  of  averaging  with 
different  pollutants.  Having  hirther 
considered  the  two  approaches 
described  in  the  proposal  preamble, 
with  input  from  the  public  comments, 
the  EPA  has  concluded  that  neither  of 
these  two  approaches,  both  of  which 
attempt  to  address  all  hazardous  air 
pollutants  (HAP),  is  developed  in 
sufficient  detail  to  provide  the  basis  for 
final  rulemaking  at  this  time.  However, 
in  an  effort  to  address  risk  equivalency 
concerns,  the  EPA  is  considering,  and 
requesting  comment  on,  a  third 
approach  for  assuring  that  a  particular 
averaging  scheme  does  not  result  in  an 
overall  risk  increase.  This  approach 
would  require  that  sources  that  elect  to 
use  averaging  must  demonstrate,  to  the 
satisfaction  of  the  agency  implementing 
the  HON,  that  compliance  through 
averaging  would  not  result  in  greater 
risk  than  compliance  without  averaging. 
To  aid  in  the  implementation  of  this 
requirement,  the  EPA  is  considering 
publishing  guidance  setting  forth 
examples  of  what  would  constitute  an 
adequate  risk  equivalency 
demonstration.  The  EPA  specifically 
requests  comment  on  whether  such 
guidance  would  be  useful  or  necessary 
to  implement  the  risk  demonstration 
requirement. 
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The  decision  to  approve  or 
disapprove  any  particular  averaging 
plan  would  rest  with  the  agency 
implementing  the  HON,  in  most  cases  a 
State  or  local  air  pollution  control 
agency.  Since  many  States  have  and  use 
their  own  risk  assessment  policies  and 
tools,  these  State  or  local  agencies 
would  be  authorized  to  utilise  not  only 
the  EPA  guidance,  but  also  any 
procedures  approved  by  their  own 
agencies,  for  analyzing  the  risk 
equivalence  of  the  compliance  scenarios 
with  and  without  averaging.  To  satisfy 
a  State  or  local  agency  that  an  averaging 
plan  would  not  increase  risk,  a  source 
might  have  to  identify  and  quantify  all 
the  HAP  included  in  the  average.  The 
EPA  requests  comment  on  whether 
identifying  all  the  HAP  in  the  emissions 
streams  would  pose  difTiculties  for 
sources,  and,  if  so,  what  those 
difficulties  would  be. 

3.  Compliance  Period  for  Emissions 
Averaging 

Several  commenfers  indicated  that  the 
annual  compliance  averaging  period 
originally  proposed  for  the  emissions 
averages  was  too  long  and  inconsistent 
with  other  air  pollution  control  policies. 
In  addition,  the  EPA  has  concerns  abopt 
the  ability  to  take  enforcement  actions 
for  violations  that  cover  an  entire  year 
and,  thus,  involve  the  analysis  and 
presentation  of  an  entire  year's 
monitoring  data,  which  may  make 
litigation  complex.  As  a  result,  the  EPA 
is  considering  a  change  in  the  averaging 
period  for  the  HON.  Specifically,  the 
EPA  is  seeking  comment  on  the 
following  four  alternatives:  (1)  A 
quarterly  block  averaging  period;  (2)  a 
quarterly  block  averaging  period  with 
banking  for  up  to  one  or  two  additional 
quarters;  (3)  a  semiannual  block 
averaging  period  with  banking  for  an 
additional  six-month  period;  and  (4)  a 
semiannual  block  averaging  period. 
With  a  semiannual  block  averaging 
period,  a  source  using  averaging  would 
have  to  ensure  that  the  total  emissions 
from  points  that  are  "under-controlled" 
and  "over-controlled"  relative  to  the 
emissions  from  a  non-averaged 
compliance  scenario  are  at  least  equal 
over  a  six-month  period.  The  same 
requirement  would  apply  for  a  quarterly 
block  averaging  period,  only  the 
averaged  emissions  would  have  to 
balance  every  three  months.  If  banking 
were  allowed  across  blocks,  the  source 
could  reserve  or  "bank"  extra  emission 
reductions  from  "over-controlled" 
points  to  avoid  certain  noncompliance 
scenarios  in  the  next  one  or  two 
averaging  periods.  At  the  end  of  the 
period(s),  the  unused  banked  emission 
reductions  would  expire.  The 


procedures  for  implementing  and 
complying  with  these  four  alternative 
averaging  periods  would  be  the  same  as 
those  described  for  the  annual  block 
included  in  the  original  HON  proposal 
(57  PR  62744-62760),  only  the  period  of 
time  for  equating  the  "over  controlled" 
and  "under  controlled"  emissions 
would  be  shortened. 

4.  Limit  on  Number  of  Emission  Points 
Allowed  in  an  Average 

The  proposed  emissions  averaging 
provisions  allow  unlimited  averaging 
across  points  in  a  HON  source.  This 
opportunity  for  broad  averaging  has 
raised  concerns  about  the  administrative 
complexity  and  enforcement  difficulty 
that  could  occur  if  the  owner  or  operator 
of  a  source  used  emissions  averaging  for 
a  large  number  of  points  in  the  source. 
To  address  these  concerns,  EPA  requests 
comment  on  the  feasibility  of  limiting 
averages  to  include  only  a  percentage  of 
the  emission  points  in  a  source.  The 
EPA  is  considering  a  dual  limitation 
with  a  range  of  (1)  5  to  15  individual 
emission  points,  or  (2)  5  to  15  percent 
of  the  points  in  the  HON  source, 
whichever  is  greater  for  the  particular 
source.  The  dual  limit  is  being 
considered  to  address  the  needs  of  small 
HON  sources.  A  percentage-based  limit 
would  not  afford  much  flexibility  for 
these  sources.  Commenters  should 
address  (1)  what  number/percentage 
within  these  ranges  would  be 
appropriate  and  why  and  (2)  to  what 
extent  such  a  limitation  would  affect  a 
source's  ability  to  utilize  the  averaging 
provisions  and  the  reasons  why  this 
would  occur. 

5.  Effect  of  Missing  Monitoring  Data/ 
Parameter  Exceedances  on  Averaging 

The  EPA  requests  comment  on  the 
impact  on  calculation  of  an  emissions 
average  for  operating  emission  points 
that  are  part  of  an  average  (1 )  during  any 
time  that  monitoring  data  are  missing  or 
the  monitor  is  not  functioning,  or  (2) 
during  any  unexcused  [)eriod  of  time 
when  the  monitor  indicates  that  the 
operating  parameter  values  are  outside 
the  permissible  range.  Specifically,  EPA 
requests  comment  on  an  approach 
whereby,  in  such  circumstances,  no 
credits  would  be  assigned  to  a  credit 
generator  and  maximum  debits  would 
be  assigned  to  a  debit  generator,  unless 
the  source  can  establish  that  partial 
credits  or  debits  should  be  given. 

Regulatory  Flexibility  Act 

This  notice  also  corrects  the 
Regulatory  Flexibility  Act  certification 
by  providing  a  summary  of  the  rationele 
for  the  certification.  The  rationale  for 
the  certification  was  inadvertently 


omitted  from  the  December  31, 1992 
proposal  in  the  Federal  Register.  The 
basis  for  the  certification  is  summarized 
in  the  paragraphs  below. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  EPA  to 
consider  potential  impacts  of  proposed 
regulations  on  small  "entities".  A 
regulatory  flexibility  analysis  is  required 
if  preliminary  analysis  indicates  (hat  a 
proposed  regulation  is  expected  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Regulatory  impacts  are  considered 
significant  if  any  of  the  following 
criteria  are  met:  (1)  Annual  compliance 
costs  increase  total  cost  of  production 
by  more  than  5  percent;  (2)  annual 
compliance  costs  exceed  10  percent  of 
profits  for  small  entities;  (3)  capital 
costs  of  compliance  represent  a 
significant  portion  of  capital  available  to 
small  entities;  or  (4)  regulatory 
requirements  are  likely  to  result  in 
closures  of  small  entities. 

Firms  in  the  chemical  industry  are 
classified  as  small  by  the  Small 
Business  Administration  (SBA)  if 
employment  is  less  than  500  to  less  than 
1000  employees  depending  on  the 
particular  Standard  Industrial 
Classification  (SIC)  of  the  firm.  The 
firms  classified  as  small  by  this 
definition  are  only  small  in  a  relative 
way  because  an  average  firm  with  500 
employees  in  the  SOCMl  industry  has 
an  average  sales  of  over  $180  million. 

Of  the  56  firms  analyzed  in  the 
economic  impact  analysis,  only  10  have 
fewer  than  1000  employees.  Since  these 
10  are  only  15  percent  of  the  firms 
anal>'zed,  they  do  not  constitute  a 
substantial  number  (usually  20  percent). 
The  economic  analysis  also  projected 
generally  small  impacts  (91  percent  of 
the  analyzed  sample  are  projected  to 
have  output  changes  of  less  than  2 
percent).  Therefore,  the  standard  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
firms. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  I  hereby  certify  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  business 
entities. 

Dated:  Cktober  7, 1993. 
Caroi  M.  Browner. 
Administrator. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Admbiistretion 

42  CFR  Parts  431, 440. 441  and  447 

[MB-027-P] 

RIN093fr-AF07 

Medicaid  Program;  Case  Management 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  the  Medicaid  regulations  to 
provide  for  optional  coverage  of  case 
management  services  furnished  to 
specific  groups,  geographic  areas,  or 
political  subdivisions  within  a  State. 
Case  management  services  are  those 
activities  that  assist  in  coordinating 
access  to  necessary  care  and  services 
appropriate  to  the  needs  of  an 
individual. 

These  proposed  regulations  would 
implemmit  provisions  of  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985.  the 
Omnibus  Budget  Recondiiation  Act  of 

1986.  the  Tax  Reform  Act  of  1986.  the 
Omnibus  Budget  Recondliatian  Act  of 

1987,  and  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988, 
concerning  case  management  services. 
DATES:  Written  comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  December  14, 
1993. 

ADDRESSES:  Mail  written  comments  (an 
original  and  3  copies)  to  the  foUowing 
address:  Department  of  Health  and 
Human  Services.  Health  Care  Financing 
Administration,  Attention:  MB-027-P, 
P.O.  Box  7518,  Baltimore.  Maryland 
21207-0518. 

If  you  prefer,  you  may  deliver  your 
written  comments  (an  original  and  3 
copies)  to  one  of  the  following 
addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue, 

S\V.,  Washington.  D.C  20201,  or 
Room  132.  East  High  Rise  Building. 

6325  Security  Boulevard,  Baltimore, 

Maryland  21207. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
MB-027-P.  Written  comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  three 
weeks  after  publication  of  this 
document,  in  Room  309-G  of  the 


Department's  offices  at  200 
Independence  Avenue,  SW., 
Washington,  DC.  on  Monday  through 
Friday  of  each  week  from  8:30  8.m.  to 
5  p.m.  (phone:  202-690-7890). 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
repenting  requirements  discussed  under 
the  "Collection  of  Information 
Requirements"  of  this  preamble  should 
direct  them  to  the  Health  Care 
Financing  Administration  at  one  of  the 
addresses  dted  above,  and  to  the  Office 
of  Information  and  Regidatory  Affairs. 
Attention:  Laura  Oliven.  Office  of 
Management  and  Buc^,  New 
Executive  Office  Building  (Room  3002), 
Washington.  DC  20503. 
FOR  RmTHER  MfORMATION  CONTACT: 
Robert  Wardwell,  (410)  966-6659 

SUPPI^MENTARV  MFORMAT10N: 
I.  BackgTomid 

Case  management  has  historically 
been  defined  as  an  activity  that  assms 
in  coordinating  access  to  necessary  care 
and  services  appropriate  to  the  needs  of 
an  individuaL  The  term  has  been 
applied  to  such  disparate  functions  as 
case  finrfing,  prior  authorization  of 
services,  rereml,  case  coordination  and 
counseling.  In  the  broadest  context,  case 
management  services  have  been  used  to 
provide  necessary  coordination  with 
individuals  or  entities  providing 
nonmedical  services,  such  as  local 
education  agendes  or  departments  of 
vocational  rehabilitation,  when  the 
services  furnished  by  these  entities  are 
needed  to  enable  an  individual  to 
function  at  the  highest  attainable  level 
or  to  benefit  fitHn  programs  for  which  he 
or  she  might  be  etigibb. 

Aspects  of  case  management  have 
been  integral  to  the  Medicaid  program 
since  its  inception.  The  law  has  always 
required  that  States  have  interagency 
agreements  under  which  Medicaid 
redpients  may  be  assisted  in  locating 
and  receiving  needed  Medicaid  services 
when  these  services  are  furnished  by 
non-Medicaid  agendes.  Basic  case 
management  functions  have  existed  as 
components  of  the  States' 
administrative  apparatus  for  the 
Medicaid  program  and  also  as  integral 
parts  of  the  services  furnished  by  the 
providers  of  medical  care.  Physicians,  in 
particular,  have  long  provided  patients 
with  advice  and  assistance  in  obtaining 
access  to  other  necessary  services. 

In  1981.  the  Congress,  recognizing  the  s 
value  and  general  utility  of  case 
management  services,  amended  the 
Sodal  Seciuity  Act  (the  Ad)  to 
authorize  Medicaid  coverage  of  case 
management  services  under  two 
provisions.  Under  section  1915(b)  of  the 


Act,  States  were  authorized  to  develop 
case  management  systems  in  order  to 
dired  patients  to  appropriate  services. 
Under  sedion  1915(c)  of  the  Ad.  States 
were  authorized  to  furnish  case 
management  as  a  distind  service  under 
home  and  community-based  services 
waivers.  Case  management  was  widely 
used  under  both  authorities  because  of 
its  value  in  ensuring  that  Medicaid 
redpients  were  assisted  in  making 
necessary  decisions  about  the  care  they 
needed  and  in  locating  providera 
appropriate  to  their  UMds. 

n.  Legislative  Changes 

Section  9508  of  the  Consolidated 
Omnibus  Budget  Recondiiation  Ad  of 
1985  (COBRA)  (Pub.  L.  99-272).  enaded 
on  April  7, 1986,  amended  the  Ad 
concerning  the  provision  of  case 
management  services.  Spedfically 
section  9508  of  COBRA  added  a  new 
section  1915(g)  to  the  Ad  which — 

•  Provides  that  a  State  may  eled  to 
furnish  case  management  services  as  a 
service  covered  under  the  State  plan  to 
sped  fied  groups; 

•  Defines  case  management  servicae 
as  services  «^ich  will  assist 
individuals,  eligible  under  the  State 
plan,  in  gaining  access  to  needed 
medical,  sodal,  educati(mal,  and  other 
services; 

•  Provides  an  exception  to  the 
statewideness  requirement  of  section 
1902(a)(1)  of  the  Ad  by  allowing  a  State 
to  limit  its  provision  of  case 
management  services  to  redpients  who 
reside  in  particular  geographic  areas  or 
political  subdivisions  within  the  State; 

•  Provides  an  exception  to  the 
comparabiUty  requirement  of  section 
1902(a)(10)(B)  of  the  Ad  by  allowing  a 
State  to  furnish  case  management 
services  to  any  spedfic  group  (targeted 
case  management);  and 

•  Provides  that  there  be  no  restriction 
on  a  redpient's  free  choice  of  provides 
in  violation  of  sedion  1902(a)(23)  of  the 
Ad. 

Further  amendments  to  the  Ad  with 
regard  to  case  management  services 
were  made  by  sedion  1895(c)(3)  of  the 
Tax  Refonn  Ad  of  1986  (Pub.  L  99- 
514).  This  law  amended  section  1905(a) 
of  the  Ad  by  adding  a  new  paragraph 
(19)  (and  redesignating  existing 
paragraph  (19)  as  paragraph  (20)),  which 
adds  case  management  services,  as 
defined  in  section  1915(g)(2)  of  the  Ad. 
to  the  list  of  optional  services  a  State 
may  indude  in  its  Medicaid  plan. 
Section  9411(b)  of  the  Omnibus  Budget 
Recondhation  Ad  of  1986  (OBRA  "BS). 
Public  Law  99-509,  amended  sedion 
1915(g)  of  the  Ad  by  providing  that  a 
State  may  limit  the  provision  of  case 
management  services  to  individuals 
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with  acquired  immune  deficiency 
syndrome  (AIDS),  or  with  AIDS-related 
conditions,  or  with  either.  Section 
1915(g)  of  the  Act  was  also  amended  to 
permit  a  State  to  Hmit  case  management 
services  to  individuals  with  chronic 
mental  illness. 

Section  4118(i)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1987 
(OBRA  '87).  Public  Law  100-203. 
amended  section  1915(g)(1)  of  the  Act  to 
allow  States  to  limit  the  providers  of 
case  management  services  available  to 
developmentally  disabled  or  chronically 
mentally  ill  individuals,  or  to  any 
subgroups  of  such  individuals  that  a 
State  may  choose  to  define. 

Section  8435  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
(Pub.  L.  100-647)  prohibits  the 
Secretary  from  denying  approval  of  a 
State  plan  amendment  to  provide 
targeted  case  management  services  on 
the  basis  tiiat  the  State  was  or  is  paying 
for  these  services  from  other  revenue 
sources.  This  provision  also  specifies 
that  the  Secretary  is  not  required  to 
make  payment  under  Medicaid  for  case 
management  services  that  are  furnished 
without  charge  to  recipients. 

This  proposed  rule  would  implement 
in  Federal  regulations  the  provisions  of 
the  law  that  permit  coverage  of  case 
management  services  as  an  optional 
service  under  a  State  Medicaid  plan,  in 
accordance  with  section  1915(g)  of  the 
Act.  This  proposed  rule  also  examines 
the  relationship  of  section  1915(g)  case 
management  services  to  case 
management  services  furnished  under 
the  various  waivers  granted  under 
section  1915  of  the  Act.  and  the 
distinction  between  section  1915(g)  case 
management  services  that  are  paid  at  the 
medical  assistance  service  match  rate 
and  case  management  activities 
performed  as  an  administrative  expense 
to  the  Medicaid  program. 

III.  Provisions  of  the  Proposed 
Regulations 

A.  Targeted  Case  Management  Services 
Requirements 


Under  section  1915(g)(1)  of  the  Act.  a 
State  is  not  required  to  furnish  case 
management  services  to  all  eligible 
individuals  in  the  State,  and  thus  is  not 
bound  by  the  "statewideness" 
requirement  of  section  1902(a)(1)  of  the 
Act.  (The  "statewideness"  requirement 
of  section  1902(a)(1)  provides,  in  part, 
that  the  provisions  of  a  State  plan  be  in 
effect  in  all  political  subdivisions  of  the 
State.)  Thus.  States  may  limit  the 
proNision  of  case  management  services 
to  any  defined  location  of  the  State  (that 
is,  dty.  county,  community,  etc.). 


Section  1915(g)(1)  of  the  Act  also 
permits  States  to  target  case 
management  services  to  individuals 
with  particular  diseases  or  conditions, 
without  regard  to  the  "comparability" 
provision  in  section  1902(a)(10)(B)  of 
the  Act.  (The  "comparability"  provision 
generally  requires  States  to  make 
medical  assistance  available  in  the  same 
amount,  duration,  and  scope  to  all 
eligibility  groups.)  Thus,  a  State  may 
limit  the  furnishing  of  case  management 
services  to  any  specific  group,  such  as 
individuals  with  acquired  immune 
deficiency  syndrome  (AIDS),  AIDS- 
related  conditions,  or  chronic  mental 
illness.  A  State's  flexibility  to  target  case 
management  services  to  a  specific  group 
sets  these  services  apart  from  most  other 
services  available  under  the  Medicaid 
program.  The  exception  to  the 
comparability  requirement  makes  it 
possible  to  furnish  case  management 
services  to  any  number  of  categories  of 
recipients. 

In  identifying  the  groups  eligible  to 
receive  targeted  case  management 
services.  States  are  not  required  to 
distinguish  eligible  individuals  by 
traditional  Medicaid  concepts  of 
eligibility  groups  (that  is,  mandatory 
categorically  needy,  optional 
categorically  needy,  medically  needy), 
although  this  avenue  continues  to  be 
available  to  States,  should  they  choose 
it.  Instead.  States  may  target  case 
management  services  by  age.  type  or 
degree  of  disability,  illness  or  condition, 
or  any  other  identifiable  characteristic 
or  combination  of  characteristics.  There 
is  no  limit  on  the  number  of  groups  to 
whom  case  management  services  may 
be  targeted,  nor  is  there  any  set 
minimum  or  maximum  number  of 
recipients  to  be  included  in  a  target 
group. 

We  note  that  the  exception  to  the 
comparability  requirement  applies  only 
to  the  provision  of  targeted  case 
management  services  under  section 
1915(g)  of  the  Act.  The  comparability 
requirement  of  section  1902(a)(10)(B)  of 
the  Act  continues  to  apply  to  all  other 
Medicaid  services  for  which  an 
individual  may  be  eligible,  xmless  these 
services  are  subject  to  comparability 
exceptions  in  their  own  right.  In  other 
words,  receipt  of  case  management 
services  does  not  in  any  way  alter  an 
individual's  eligibility  to  receive  any 
other  service  under  the  State  plan. 
Because  the  Act  does  not  set  any 
minimum  standards  for  the  provision  of 
case  management  services,  we  are 
proposing  to  give  States  flexibility  to 
establish  reasonable  qualifications  for 
providers  to  ensure  that  providers  are 
capable  of  providing  services  of 
acceptable  quality,  consistent  with  42 


CFR  431.51(c)(2),  which  allows  States  to 
set  reasonable  standards  relating  to  the 
qualifications  of  providers.  We  are 
proposing  that  the  qualifications  of  a 
provider  of  case  management  services 
be  dictated  by  the  needs  of  the 
population  to  be  served,  and  by  the 
duties  and  responsibilities  inherent  in 
the  provision  of  the  case  management 
services,  as  defined  by  States  in  their 
State  plans.  Under  these  proposed 
regulations.  States  may  establish 
separate  minimum  qualifications  for  the 
providers  of  these  services  as  they  apply 
to  each  target  population. 

The  qualifications  set  by  the  State 
must  be  reasonably  related  to  the  case 
management  functions  that  a  provider 
would  be  expected  to  perform.  For 
example,  it  may  be  considered 
reasonable  that  the  qualifications  of 
providers  of  case  management  services 
for  ventilator-dependent  children  would 
be  different  than  those  of  case 
management  providers  for  women 
experiencing  high  risk  pregnancies. 
States  may  hmit  participating  providers 
in  the  program,  but  only  through 
development  of  reasonable  provider 
qualifications  related  to  an  entity's 
capacity  to  furnish  case  management 
services  of  adequate  quality. 

We  considered  proposing  minimum 
qualifications  for  providers  of  case 
management  services,  but  instead 
decided  that  qualifications  are  best  left 
to  the  judgment  of  States,  which  can 
take  into  account  the  unique 
requirements  of  local  circumstances  and 
the  particular  needs  of  the  target  group 
to  be  served.  However,  we  invite  public 
comment  on  this  subject. 

Section  9508  of  COBRA  amended 
section  1915(g)  of  the  Act  to  provide 
that  there  be  no  restriction  on  a 
recipient's  free  choice  of  providers,  in 
violation  of  section  1902(a)(23)  of  the 
Act.  Based  on  COBRA'S  legislative 
history,  we  believe  the  Congress 
intended  that  individuals  receiving 
targeted  case  management  services 
under  section  1915(g)  of  the  Act  not  be 
locked  into  designated  providers, 
whether  for  the  case  management 
services  standing  alone,  or  for  other 
services.  (See  H.  Rept.  No.  453,  99th 
Cong.,  1st  Sess.  546  (1985).)  (We  note, 
however,  that  in  situations  where  the 
State  has  chosen  to  furnish  case 
management  services  on  a  less-than- 
statewide  basis,  free  choice  of  qualified 
providers  is  limited  to  those  providers 
located  within  all  of  the  identified 
geographic  areas  or  political 
subdivisions  as  specified  in  the  State 
plan.)  Therefore,  with  the  exception 
noted  below  for  developmentally 
disabled  or  chronically  mentally  ill 
recipients,  we  are  proposing  that  an 
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individual  eligible  to  receive  case 
management  services  must  be  free  to 
receive  these  services  from  any  qualified 
provider  of  case  management  services. 
The  recipient  may  not  be  limited  to  case 
management  providers  in  a  particular 
county  (unless  the  case  management 
services  are  limited  to  that  county)  or 
provider  setting,  even  if  the  individual 
receives  all  other  Medicaid  services 
through  or  in  that  county  or  provider 
setting. 

Similarly,  States  may  not  limit  the 
entities  that  qualify  as  providers  of  case 
management  services  to  State  or  other 
public  agencies  for  targeted  groups  other 
than  the  developmentally  disabled  or 
chronically  mentally  ill.  States  must 
permit  any  person  or  entity  that  meets 
the  established  qualifications  and  who 
undertakes  to  furnish  case  management 
services  to  the  targeted  group  to  become 
a  Medicaid  provider. 

The  Congress  recognized  that,  while 
the  freedom  of  choice  requirement  was 
beneficial  to  the  Medicaid  population  as 
a  whole,  this  requirement  might  not 
adequately  protect  the  interests  of 
developmentally  disabled  or  chronically 
mentally  ill  individuals.  Therefore, 
section  4118(i)  of  OBRA  87  amended 
section  1915(g)(1)  of  the  Act  to  provide 
States  with  the  option  of  limiting  the 
case  management  providers  available  to 
these  targeted  groups,  to  ensure  that  the 
case  management  providers  for  these 
individuals  are  capable  of  ensuring  that 
the  targeted  recipients  receive  the  full 
range  of  needed  services.  This  limitation 
is  (permissible  only  with  regard  to 
targeted  groups  of  developmentally 
disabled  or  chronically  mentally  ill 
individuals,  or  to  any  subgroups  of  such 
individuals  that  a  State  may  choose  to 
define. 

Consistent  with  section  1915(g)  of  the 
Act,  as  amended  by  section  4118(i)  of 
OBRA  '87,  we  are  proposing  that  when 
the  target  group  consists  only  of 
individuals  with  developmental 
disabilities  or  chronic  mental  illness. 
States  may  limit  the  case  management 
providers  available  to  the  target  group. 
This  limitation  is  (permissible  only  with 
regard  to  the  target  groups  of 
developmentally  disabled  or  chronically 
mentally  ill,  or  to  any  subgroups  that  a 
State  may  wish  to  define  (for  example, 
based  on  age  or  degree  of  impairment). 
However,  any  defined  subgroup  must 
continue  to  meet  the  definition  of 
chronic  mental  illness  or  developmental 
disability. 

We  are  also  proposing  that  States 
desiring  to  exercise  this  option  must 
clearly  specify  this  choice  in  their  State 
plan  amendments.  They  must  identify 
any  limitations  to  be  imposed  on  the 
providers  and  specify  how  these 


Hmitations  are  consistent  with  the 
mandates  of  the  statute  (that  is,  to 
ensure  that  such  providers  of  case 
management  services  for  targeted 
individuals  are  capable  of  ensuring  that 
such  individuals  receive  needed 
services).  It  should  also  be  noted  that, 
although  States  may  limit  the  case 
management  providers  available  for 
these  two  target  groups,  individuals 
within  the  target  groups  continue  to 
retain  the  right  to  free  choice  of  the 
qualified  providers  of  tai^geted  case 
management  services  identified  by  the 
State. 

Section  1902(a)(19)  of  the  Act 
specifies  that  States  must  provide 
safeguards  to  ensure  that  services  will 
be  furnished  in  a  manner  consistent 
with  simplicity  of  administration  and 
the  best  interests  of  recipients. 
Consistent  with  this  provision  of  the 
Act,  we  believe  that  States  may  not 
require  that  an  individual  receive 
another  Medicaid  service  (for  example, 
clinic  or  respiratory  care  services)  as  a 
precondition  for  the  receipt  of  cade 
m^agement  services.  There  may  be 
situations  where  recipients  require  only 
case  memagement  services  to  address 
their  needs.  Under  these  circumstances, 
hinging  the  receipt  of  case  management 
services  on  the  receipt  of  other 
Medicaid  services  would  prevent 
recipients  from  accessing  necessary  care 
and  services.  Consequently,  such  a 
requirement  would  not  be  in  the  best 
interest  of  recipients.  Therefore,  we  are 
proposing  that  a  State  plan  not 
condition  receipt  of  case  management 
services  on  the  receipt  of  other 
Medicaid  services.  However,  as  noted 
previously.  States  may  target  their  case 
management  services  to  persons  who. 
by  virtue  of  their  disease  or  condition, 
would  be  eligible  to  receive  another 
Medicaid  service. 

In  addition,  we  are  proposing  that  the 
receipt  of  case  management  services 
must  be  at  the  option  of  individuals 
included  in  a  specific  target  group.  We 
believe  this  requirement  is  also 
consistent  with  section  1902(a)(19)  of 
the  Act.  A  recipient  carmot  be 
compelled  to  receive  case  management 
services  for  which  he  or  she  mi^f  be 
eligible.  Any  condition  requiring  a 
recipient  to  receive  case  management 
services  against  his  or  her  will  would 
not  be  in  the  best  interest  of  the 
recipient  and,  thus,  would  be  in 
violation  of  section  1902(a)(19)  of  the 
Act. 

An  extant  issue  is  the  permissibility 
of  "prior  authorization"  as  it  relates  to 
the  provision  of  case  management 
services.  Section  1915(g)(1)  of  the  Act 
prohibits  the  use  of  targeted  case 
management  services  in  any  fashion  that 


would  restrict  recipient  access  to  other 
care  and  services  furnished  under  the 
State  plan.  The  very  nature  of  prior 
authorization  entails  the  power  to 
restrict  access  to  services — that  is,  to  the 
extent  to  which  authorization  may  be 
denied,  access  may  also  be  denied. 
Because  this  concept  is  contrary  to  the 
statutory  definition  of  case  management 
services,  providers  of  case  management 
services  furnished  under  this  section  are 
prohibited  from  performing  prior 
authorization  functions  under  Medicaid. 
Therefore,  we  are  proposing  that  a  State 
plan  prohibit  providers  of  case 
management  services  from  exercising 
the  State  agency's  authority  to  authorize 
or  deny  the  provision  of  other  services 
under  the  plan. 

We  note,  however,  that  prior 
authorization  continues  to  be  a 
legitimate  function  of  a  State  Medicaid 
agency,  which  may  continue  to  perform 
it  as  an  appropriate  com(>onent  of  the 
administration  of  a  State  plan.  We 
would  also  note  that,  while  a  recipient 
is  free  to  accept  or  reject  the  advice  of 
a  provider  of  case  management  services, 
a  decision  regarding  prior  authorization 
(made  by  a  State  agency),  when  not 
contested  by  the  recipient,  is  considered 
binding.  However,  a  decision  regarding 
prior  authorization  for  Medicaid 
services  is  subject  to  the  rules  governing 
fair  hearings  under  42  CFR  431.200  et 
sea. 

We  are  proposing  that  States  desiring 
to  fiimish  case  management  services  in 
accordance  with  section  1915(g)  of  the 
Act  do  so  by  amending  their  State  plans. 
States  must  submit  a  separate  State  plan 
amendment  for  each  group  that  will 
receive  case  management  services.  Each 
amendment  must:  (1)  Define  the 
targeted  group  (and/or  subgroup);  (2) 
Identify  the  geographic  area  to  be 
served;  (3)  Describe  the  services  to  be 
furnished;  (4)  Specify  the  qualifications 
of  the  service  providers;  and  (5)  Specify 
the  arrangements  under  which 
providers  will  be  paid.  A  separate 
amendment  must  be  submitted  for  each 
subgroup  within  a  group  if  any  of  the 
following  differs:  (1)  the  services  to  be 
furnished;  (2)  the  qualifications  of 
providers:  or  (3)  the  arrangements  for 
provider  payment. 

B.  Rates  of  Federal  Financial 
Participation  (FFF)  in  the  Cost  of  Cose 
Management  Activities 

Under  section  1915(g)  of  the  Act.  FFP 
is  available  only  for  case  management 
services  which  assist  Medicaid 
recipients  in  gaining  access  to  needed 
medical,  social,  educations,  and  other 
covered  services.  However,  FFP  is  not 
available  under  section  1915(g)  for  the 
cost  of  the  actual  services  to  which  an 
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individual  is  referred.  FFP  is  only 
available  for  these  other  services  if  they 
are  provided  for  in  the  State's  Medicaid 
plan  under  the  authority  of  section 
1905(a)  of  the  Act. 

As  with  all  Medicaid  services, 
payment  for  case  management  is 
dictated  by  the  nature  of  the  activity  and 
the  purpose  for  which  the  activity  is 
performed.  In  authorizing  States  to  offer 
case  management  services,  the  Congress 
recognized  that  there  was  some 
potential  for  duplicate  payments.  This 
situation  can  arise  when  the  same  or 
similar  services  are  furnished  by  other 
programs,  or  under  other  authorities  of 
the  Medicaid  program  itself,  either  as  an 
integral  aspect  of  the  administration  of 
a  State  Medicaid  plan  (as  a  matchable 
administrative  cost)  or  as  an  integral 
aspet:t  of  a  covered  services  (when 
payments  are  matched  at  the  Federal 
medical  assistance  percentage  (FMAF) 
specified  in  42  CFR  433.10).  This 
recognition  led  to  an  explicit  statement 
in  the  legislative  history  prohibiting  the 
duplication  of  payments.  (See  H.  Kept. 
No.  453.  99th  Cong.,  1st  Sess.  546 
(1985).) 

The  Congress  reaffirmed  its 
prohibition  on  the  duplication  of 
funding  in  section  8435  of  the  Technical 
and  Miscellaneous  Revenue  Act  of  1988. 
This  section  of  the  statute  prohibits  the 
Secretary  from  denying  approval  of  a 
State  plan  amendment  to  furnish 
targeted  case  management  services  on 
the  basis  that  the  State  was  or  is  paying 
for  these  services  from  other  revenue 
sources.  The  amendment  also  specifies 
that  the  Secretary  is  not  required  to 
make  payment  under  Medicaid  for  case 
management  services  that  are  furnished 
without  charge  to  recipients.  This  is  in 
keeping  with  the  longstanding  position 
that  the  Medicaid  program  is  the  payer 
of  last  resort.  As  with  all  Medicaid 
services  (with  the  statutory  exceptions 
of  case  management  services  included 
in  Individualized  Education  Programs 
or  Individualized  Family  Service  Plans 
and  services  furnished  through  title  V 
agencies),  payment  for  case  management 
services  cannot  be  made  when  another 
payer  is  liable,  nor  may  payment  be 
made  for  services  for  which  no  payment 
liability  is  incurred. 

To  comply  with  these  statutory 
requirements,  we  are  proposing  that 
providers  document  contacts  with 
recipients  and  contacts  made  on  behalf 
of  recipients  and  the  nature  of  these 
contacts.  Providers  must  maintain  case 
records  that  document  the  name  of  the 
recipient,  the  date  of  service,  the  name 
of  the  provider  agency  and  the  person 
providing  the  service,  the  nature,  extent, 
or  units  of  service,  and  the  place  of 
service  delivery. 


We  also  are  proposing  that  FFP  not  be 
available  for  case  management  services 
furnished  in  accordance  with  seciion 
1915(g)  of  the  Act  if  these  services 
duplicate  services  available  under  (or 
are  paid  under)  another  authority  or  are 
available  without  charge  to  the 
Medicaid  recipient.  So  long  as 
duplication  of  funding  is  avoided,  or 
payment  is  not  made  for  services  for 
which  no  payment  liability  has  been 
incurred,  however,  appropriate 
payments  may  be  made  for  covered 
services. 

Specifically,  we  are  proposing  that 
FFP  is  not  available  for  expenditures  for 
case  management  services  furnished  in 
accordance  with  section  1915(g)  of  the 
Act  under  the  following  conditions: 

•  Case  management  activities  that  are 
furnished  as  an  integral  component  of 
another  covered  Medicaid  service.  An 
example  of  this  type  of  case 
management  is  the  preparation  of  plans 
of  treatment  by  home  health  agencies. 
Since  the  preparation  of  these  plans  is 
required  as  a  part  of  home  health 
services,  separate  reimbursement  for  the 
case  management  component  cannot  be 
made  because  it  is  included  in  the 
payment  made  for  the  home  health 
service. 

•  Case  management  activities  that 
duplicate  payments  made  under  another 
program  authority  for  the  same  purpose. 
For  instance,  a  State  may  have  a  non- 
Medicaid  funded  case  management 
program  that  furnishes  case 
management  services  to  pregnant 
women  and  infants.  FFP  would  not  be 
available  under  section  1915(g)  of  the 
Act  for  similar  case  management 
services  furnished  to  the  same  target 
group. 

•  Case  management  activities  that  are 
furnished  as  a  function  necessary  for  the 
proper  and  efficient  operation  of  the 
Medicaid  State  plan,  as  provided  in 
section  1903(a)  of  the  Act.  These 
include  case  management  activities 
such  as  utilization  review,  prior 
authorization,  and  nursing  home 
preadmission  screening.  Since  these 
case  management  activities  are  not 
furnished  as  a  "medical  assistance" 
service  to  the  individual  recipient,  FFP 
is  not  available  under  section  1915(g)  of 
the  Act. 

It  is  important  to  note  that,  in 
addition  to  the  section  1915(g) 
authority.  States  may  furnish  case 
management  services  to  recipients 
under  other  authorities  of  the  Medicaid 
program.  In  each  case,  the  FFP  rate  is 
determined  by  the  purpose  and  nature 
of  the  case  management  activity.  The 
following  clarifies  particular  situations 
in  which  case  management  services  may 
be  furnished  under  Medicaid  (other 


than  under  the  authority  of  section 
1915(g)  of  the  Act)  and  the  FFP  rates 
that  would  apply. 

•  Case  management  may  be  an 
integral  and  inseparable  part  of  an 
otherwise  covered  Medicaid  service 
listed  in  section  1905(a)  of  the  Act  (for 
example,  home  health  services),  when 
that  service  is  included  in  a  State's 
approved  Medicaid  State  plan.  In  such 
cases,  separate  reimbursement  for  the 
case  management  component  cannot  be 
made,  but  is  included  in  the  payment 
made  for  the  otherwise  covered  service 
listed  in  section  1905(a)  of  the  Act. 
Payment  is  made  for  these  section 
19b5(a)  services  as  "medical  assistance" 
at  the  FMAP  rate. 

•  When  case  management  is 
furnished  as  a  discrete  service  under  a 
waiver  approved  in  accordance  with 
section  1915  (c).  (d).  or  (e)  of  the  Act. 
payment  is  made  at  the  F"MAP  rate, 
since  the  Act  describes  home  and 
community-based  waiver  services  under 
each  of  these  authorities  as  "medical 
assistance."  (FFP  for  services  furnished 
under  a  section  1915(d)  waiver, 
including  case  management  services,  is 
subject  to  the  aggregate  projected 
expenditure  limitation  calculated  in 
accordance  with  section  1915(d)(5)  of 
the  Act.) 

•  Case  management  services 
performed  under  a  waiver  granted  in 
accordance  with  section  1915(b)(1)  of 
the  Act.  when  furnished  by  a  vendor, 
may  be  considered  for  purposes  of  this 
section  to  be  'medical  assistance,"  as 
described  under  section  1905(a)(19)  of 
the  Act.  As  such,  they  may  qualify  to  be 
paid  at  ihe  FMAP  rate  whether  or  not 
the  State  furnishes  case  management  as 
a  plan  service  in  accordance  with 
section  1915(g)  of  the  Act  (see  section 
III.C.  of  this  preamble). 

•  Case  management  activities 
performed  by  employees  of  the  State 
Medicaid  agency,  either  in  general 
administrative  support  of  the  plan,  or  to 
administer  a  waiver  under  section 
1915(b)  of  the  Act.  are  generally 
construed  to  be  functions  necessary  for 
the  proper  and  efficient  administration 
of  the  Medicaid  State  plan,  in 
accordance  with  section  1903(a)  of  the 
Act.  Therefore,  payment  is  made  at  the 
rate  determined  under  section  1903(a)  of 
the  Act  (that  is.  the  50-percent 
administrative  match  or.  if  appropriate, 
one  of  the  premium  match  rates 
provided  at  that  section).  Conseqliently. 
ahhough  FFP  is  not  available  under 
section  1915(g)  of  the  Act.  FFP  may  be 
available  for  activities  specified  under 
section  1903(a)  of  the  Act. 

•  Case  management  activities 
furnished  in  support  of  the 
administration  of  the  plan  by  the 
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Medicaid  agency,  or  by  employees  of 
other  agencies  (such  as  social  services 
agencies  or  developmental  disabilities 
administrations)  under  interagency 
agreements  with  the  Medicaid  agency 
may  also  qualify  for  the  administrative 
match  when  the  activities  are  found  to 
be  necessary  for  the  proper  and  efficient 
administration  of  the  Medicaid  State 
plan. 

•  Case  management  services 
furnished  under  section  1905(a)(l9)  of 
the  Act  are  defined  as  "medical 
assistance,"  and,  therefore,  are  paid  at 
the  FMAP  rate. 

C.  Relationship  of  Section  1915(g)  Case 
Management  Services  to  Section  1915(b) 
Waivers 

A  case  management  system  furnished 
in  accordance  with  section  1915(b)  of 
the  Act  is  separate  and  distinct  from 
case  management  services  furnished 
under  section  1915(g)  of  the  Act.  Under 
a  primary  care  case  management  system 
implemented  through  a  section 
1915(b)(1)  waiver,  the  Medicaid  agency 
ensures  that  a  specific  person  or  persons 
or  agency  will  be  responsible  for 
locating,  coordinating,  and  monitoring 
all  primary  care,  or  primary  and  other 
medical  care,  and  rehabilitative  services 
on  behalf  of  a  recipient.  Such  case 
management  systems  may  restrict  access 
to  providers  (other  than  in  emergency 
circumstances  and  for  family  planning 
services),  as  well  as  to  items  and 
services  covered  by  a  State's  Medicaid 
plan.  Regulations  for  section  1915(b) 
waivers  are  found  at  42  CFR  431.55. 

In  contrast,  targeted  case  management 
services  furnished  in  accordance  with 
section  1915(g)  of  the  Act  prohibit 
restriction  of  access  to  providers. 
Section  1915(g)  case  management 
services  consist  of  assisting  Medicaid 
recipients  in  gaining  access  to  needed 
medical,  social,  educational,  and  other 
services,  not  all  of  which  need  be 
provided  for  in  a  State's  Medicaid  plan. 

D.  Relationship  of  Case  Management 
Services  to  Other  Waivers  Available 
Under  Section  1915  of  the  Act 

Case  management  services  continue  to 
be  available  under  home  and 
community-based  services  waivers 
approved  in  accordance  with  sections 
1915(c)  and  1915(d)  of  the  Act.  In 
addition,  although  case  management 
services  are  not  separately  identified 
under  section  1915(e)  of  the  Act,  they 
may  be  furnished  under  a  section 
1915(e)(1)  waiver  as  "other  services." 
However,  because  approval  for  services 
under  these  waivers  may  cmly  be 
granted  for  services  not  otherwise 
available  under  a  State  plan,  the 
amendment  of  a  State  plan  to  include 


section  1915(g)  case  management 
services  may  necessitate  the 
modification  of  an  existing  waiver  that 
furnishes  such  services. 

This  situation  does  not  present  a 
problem  when  the  target  group  under  a 
waiver  differs  from  that  in  the  State  plan 
amendment  for  section  1915(g)  case 
management  services,  or  when  the 
definition  of  case  management  services 
under  the  waiver  differs  from  that  under 
the  section  1915(g)  State  plan 
amendment.  However,  when  a  target 
group  (and/or  subgroup)  and  the  service 
definition  under  the  terms  of  the  waiver 
and  the  State  plan  amendment  are  the 
same,  duplication  of  funding  would 
occur.  In  these  cases,  therefore,  the 
waiver  must  be  amended  to  delete  case 
management  services  insofar  as  such 
services  are  furnished  under  a  State 
plan.  The  waiver  amendment  would 
have  no  effect  on  recipients,  but  would 
only  affect  the  method  of  protecting  and 
tracking  costs  for  waiver  recipients  and 
preventing  duplicative  funding. 

Payment  for  case  management 
services  furnished  under  a  State  plan 
must  not  duplicate  payments  made  to 
public  agencies  or  private  entities  under 
other  program  authorities  for  this  same 
purpose,  including  payments  made  for 
services  furnished  imder  a  home  and 
community-based  services  waiver.  In 
addition,  States  must  indicate  in  the 
State  plan  amendment  that  case 
management  services  provided  in 
accordance  with  section  1915(g)  of  the 
Act  will  not  duplicate  case  management 
services  provided  under  any  home  and 
community-based  services  waiver. 

Regulations  governing  waivers 
granted  under  sections  1915  (b),  (c).  and 
(d)  of  the  Act  have  already  been 
published  at  42  CFR  431.55. 42  CFR 
441.300,  and  42  CFR  441.350  through 
441.365.  respectively.  Regulations 
governing  waivers  granted  under  section 
1915(e)  of  the  Act  will  be  published  in 
a  separate  document. 

E.  Administration  of  the  State  Plan 

The  addition  of  case  management 
services  in  sections  1915(g)  and 
1905(a)(19)  of  the  Act  (as  amended  by 
COBRA  and  Public  Law  99-514, 
respectively)  to  the  list  of  covered 
services  that  may  be  furnished  under  a 
State  plan  does  not  alter  a  State's  ability, 
or  responsibility,  to  perform  activities  in 
support  of  the  administration  of  its  State 
plan.  FFP  continues  to  be  available 
under  section  1903(a)  of  the  Act  at  the 
administrative  rate  for  these  activities. 
In  addition,  the  Act  continues  to  require 
that  a  State  plan  be  operated  in  the  best 
interest  of  Medicaid  recipients. 
However,  we  do  not  propose  to  set  forth 


an  exhaustive  listing  of  administrative 
activities  that  may  be  eligible  for  FFP. 

We  believe  that  case  management  as 
a  service  under  a  State  plan  and  case 
management  activities  performed  in 
support  of  the  administration  of  a  State 
plan  must  be  considered  two  separate 
functions,  each  with  its  own  purpose 
and  set  of  rules  for  payment.  Case 
management  services,  as  defined  in 
section  1915(g)(2)  of  the  Act,  are 
recipient-based  activities,  which  have  as 
their  purpose  the  linking  of  an  eligible 
individual  with  the  most  appropriate 
providers  of  care  and  services, 
regardless  of  the  funding  source  of  the 
care  and  services.  Case  management 
performed  as  an  administrative  activity, 
however,  is  primarily  concerned  with 
the  proper  and  efficient  administration 
of  a  State  plan.  However,  although 
payment  practices  for  these  services 
differ,  a  small  number  of  functions  may 
be  common  to  both  types  of  case 
management  services  (such  as  referral  to 
Medicaid  providers  of  services  in  the 
plan). 

We  also  note  that  case  management 
furnished  as  a  service  under  the  State 
plan  is  subject  to  the  rules  for  service 
provisions  that  govern  the  Medicaid 
program  as  a  whole.  These  include 
requirements  for  free  choice  of 
providers,  as  discussed  under  section 
ni.A.  of  this  preamble,  as  well  as 
mandated  provider  agreements  with  the 
Medicaid  agency  (including  State 
agency  employees),  Medicaid  payment 
direct  to  the  providers  of  the  service, 
and  financial  and  recordkeeping  rules. 

When  case  management  activities  are 
performed  as  an  administrative  function 
in  support  of  a  State  plan,  an  entirely 
different  set  of  requirements  apply.  To 
qualify  as  an  administrative  expense,  an 
activity  must  be  related  to  the 
administration  of  a  State  Medicaid  plan. 
Activities  that  may  be  beneficial  to  the 
recipient,  but  are  unrelated  to  Medicaid 
(such  as  assistance  in  locating  suitable 
housing),  may  qualify  for  Federal 
funding  under  other  funding  authorities, 
but,  l)ecause  they  have  no  connection 
with  a  State  Medicaid  plan,  section 
1903  of  the  Act  does  not  authorize 
payment  of  administrative  FFP. 

F.  Differentiation  Between  Targeted 
Case  Management  Services  and  Case 
Management  Activities  Matched  as 
Administrative  Costs 

There  are  certain  case  management 
activities  that  may  appropriately  be 
classified  as  eligible  for  FFP  at  either  the 
administrative  or  the  service  match  rate. 
For  example,  referral  to  a  participating 
provider  for  services  may  be  claimed  as 
a  case  management  service  at  either  the 
administrative  or  the  service  match  rate 
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if  a  State  plan  provides  for  coverage  of 
the  activity  as  a  case  management 
service.  Situations  in  which  a  choice 
may  arise  in  claiming  activities  at  either 
the  administrative  or  service  match  rates 
may  occur  when  the  entire  case 
management  function  is  concerned  with 
linking  Medicaid  recipients  with 
services  and  providers  under  the  plan. 
In  cases  where  an  activity  may  qualify 
as  either  a  Medicaid  service  or  an 
administrative  activity.  States  have  the 
latitude  to  classify  the  function  in  either 
category.  This  decision  should  be  made 
prior  to  claiming  FFP.  however,  because 
of  the  different  rules  that  apply  to  each 
type  of  function  under  the  Medicaid 
program. 

G.  Case  Management  as  a  "Medical 
Assistance"  Q>st 

FFP  is  available  at  the  FMAP  rate  for 
allowable  actual  expenditures  for  case 
management  services  only  when  the 
following  tests  are  met: 

•  The  expenditures  were  made  on 
behalf  of  eligible  recipients  included  in 
the  target  group: 

•  The  services  were  furnished  as 
defined  in  the  approved  State  plan; 

•  The  case  management  services  were 
furnished  by  individuals  or  entities  with 
whom  the  Medicaid  agency  had  in  effect 
a  valid  provider  agreement; 

•  The  case  management  services  were 
furnished  to  assist  an  individual  in 
gaining  access  to  needed  services. 
Although  FFP  may  be  available  for  case 
management  activities  that  identify  the 
speciHc  services  needed  by  an 
individual,  assist  recipients  in  gaining 
access  to  these  services,  and  monitor  to 
ensure  that  needed  services  are 
received,  FFP  is  not  available  for  the 
cost  of  these  specific  services  unless 
they  are  separately  reimbursable  under 
Medicaid.  Also,  FFP  is  not  available  for 
the  cost  of  the  administration  of  other 
services  or  programs  to  which  a 
recipient  is  referred,  for  example, 
educational  or  juvenile  services 
agencies; 

•  The  State  payment  for  the  services 
was  made  following  the  receipt  of  a 
valid  provider  claim. 

When  case  management  is  furnished 
as  a  "medical  assistance"  item  under  a 
State  plan  (that  is,  as  a  service  under 
section  1905(a)  or  1915(g)  of  the  Act), 
the  service  is  subject  to  the  usual  rules 
pertaining  to  all  Medicaid  services.  If  a 
State  chooses  to  cover  "gaining  access  to 
Medicaid  services"  as  a  case 
management  service  under  its  State 
plan,  it  cannot  claim  FFP  at  the 
administrative  rate  for  the  same  types  of 
services  furnished  to  the  same  target 
group  as  medical  assistance. 


Examples  of  case  management 
activities  at  the  service  match  rate 
include  assisting  a  recipient  in  gaining 
access  to  social  services,  food  stamps, 
energy  assistance,  or  housing.  Such 
activities  must  be  clearly  delineated  in 
the  State  plan  amendment. 

H.  Case  Management  As  An 
Administrative  Cost 

When  case  management  activities  are 
furnished  as  an  administrative  cost, 
section  1903(a)  of  the  Act  requires  that, 
to  be  eligible  for  FFP.  they  must  be 
necessary  for  the  proper  and  efficient 
administration  of  the  plan.  Because 
activities  related  to  services  that 
Medicaid  does  not  cover  are  not 
considered  necessary  for  the 
administration  of  the  Medicaid  plan,  the 
costs  of  administration  of  case 
management  involving  non-Medicaid 
services  are  not  eligible  for  Medicaid 
FFP.  Case  management  activities  related 
to  obtaining  social  services,  food 
stamps,  energy  assistance,  or  housing 
cannot  be  considered  an  administrative 
expense  because  they  are  not  covered 
services  under  Medicaid. 

Case  management  activities  may  be 
classified  as  allowable  administrative 
costs  of  the  Medicaid  program  when: 

•  They  are  furnished  in  a  manner 
consistent  with  simplicity  of 
administration  and  the  best  interest  of 
the  recipient,  as  prescribed  by  section 
1902(a)(19)  of  the  Act;  and 

•  Documentation  maintained  in 
support  of  the  claimed  expense  is 
sufficiently  detailed  to  permit  HCFA  to 
determine  whether  the  activities  are 
necessary  for  the  proper  and  efficient 
administration  of  the  State  plan,  as 
provided  by  section  1903  of  the  Act,  and 
do  not  duplicate  case  management 
services  furnished  in  accordance  with 
sections  1905(a)(19)  and  1915(g)  of  the 
Act. 

Although  the  two  types  of  case 
management  services  (that  is, 
administrative  and  medical  assistance) 
are  not  mutually  exclusive,  we  reiterate 
that  the  primary  focus  of  the 
administrative  activity  is  the  proper  and 
efficient  administration  of  the  Medicaid 
State  plan.  When  case  management  is 
furnished  as  "medical  assistance," 
however,  it  is  furnished  as  a  service  to 
the  individual  recipient. 

We  will  evaluate  the  activities  for 
which  FFP  is  claimed  to  determine 
whether  they  meet  the  requirements 
(either  administrative  or  service  match) 
for  payment.  When  FFP  is  claimed  for 
any  functions  performed  as 
administrative  case  management  under 
section  1903(a)  of  the  Act, 
documentation  must  clearly 
demonstrate  that  the  activities  were 


furnished  to  Medicaid  applicants  or 
recipients,  and  were  in  some  way 
connected  with  determining  eligibility 
or  administering  services  covered  under 
the  State  plan.  In  addition,  all  rules  for 
claiming  Federal  matching  funds  must 
be  observed.  When  a  State  expects  to 
claim  FFP  for  Medicaid  administrative 
case  management  activities,  the  costs  for 
these  activities  must  be  included  in  a 
cost  allocation  plan  submitted  to  and 
approved  by  the  appropriate  HCFA 
Regional  Office. 

The  determining  factor  in  ascertaining 
whether  a  case  management  activity 
could  qualify  for  administrative  FFP  is 
its  relationship  to  the  functioning  of  the 
Medicaid  State  plan.  If  the  activity  has 
a  direct  link  with  the  appropriate 
operation  or  utilization  of  the  Medicaid 
plan,  it  is  considered  necessary  for  the 
proper  and  efficient  administration  of 
that  plan. 

The  following  list  of  functions 
provides  examples  of  activities  that  may 
properly  be  claimed  as  "case 
management  administrative  costs."  but 
not  as  case  management  services.  This 
list  should  be  considered  representative 
only.  The  exclusion  of  any  particular 
function  from  this  list  should  not  be 
taken,  in  and  of  itself,  to  represent  our 
determination  that  the  function  is  not 
necessary  for  the  administration  of  the 
plan.  Similarly,  the  inclusion  of  items 
on  this  list  does  not  represent  a 
determination  that  any  activity 
characterized  in  these  terms  is  always 
necessary  for  the  administration  of  the 
State  plan. 

•  Medicaid  eligibility  determinations 
and  redeterminations; 

•  Medicaid  intake  processing; 

•  Medicaid  preadmission  screening 
for  inpatient  care; 

•  F^or  authorization  for  Medicaid 
services,  and  utilization  review;  and 

•  Medicaid  outreach  (methods  to 
inform  or  offer  opportunity  to  recipients 
or  potential  recipients  to  enter  into  care 
through  the  Medicaid  system). 

Administrative  case  management 
activities  may  be  performed  by  another 
government  entity  under  an  interagency 
agreement.  The  administrative  case 
management  activities  for  which  FFP  is 
claimed  must  be  limited  to  assisting 
individuals  in  gaining  access  to 
Medicaid-funded  services  and  the 
ongoing  monitoring  of  Medicaid 
services,  and  may  not  include  the  costs 
of  administration  of  other  functions  of 
State  government.  For  example,  setting 
up  an  appointment  with  a  Medicaid- 
participating  physician  and  arranging 
for  transportation  for  a  recipient  could 
be  considered  case  management 
administrative  activities  necessary  for 
the  proper  and  efficient  administration 


of  the  Medicaid  plan.  However, 
arranging  for  baby-sitting  for  a 
recipient's  child,  although  beneficial  to 
the  recipient,  has  no  connection  with 
the  Medicaid  program,  and  therefore  is 
not  an  activity  for  which  administrative 
FFP  can  be  claimed. 

Similarly,  when  a  caseworker 
suspects  that  physical  abuse  of  a 
recipient  has  occurred,  the  referral  to 
medical  care  could  be  considered  a 
reimbursable  administrative  activity 
under  the  Medicaid  program.  However, 
assisting  the  victim  in  obtaining 
emergency  housing  and  legal  services, 
although  in  the  best  interest  of  the 
recipient,  is  not  related  to  the 
administration  of  the  Medicaid  program, 
and  therefore  is  not  eligible  for  FFP.  In 
cases  where  workers  perform  activities 
hmded  under  multiple  auspices,  proper 
records  must  be  kept  to  document  the 
State's  claims  for  Federal  matching 
funds  under  the  appropriate  authorities. 

It  is  the  nature  of^the  activity,  rather 
than  the  person  or  agency  performing 
the  activity,  which  governs  the 
determination  of  the  availability  of  FFP. 
If  an  activity  cannot  be  determined 
necessary  for  the  administration  of  a 
State  plan,  there  is  no  statutory  basis  for 
claiming  FFP  as  an  administrative  cost 
u^der  section  1903(a)(7)  of  the  Act. 

IV.  Proposed  Revisions  to  the 
Regulations 

In  order  to  incorporate  the  policies 
and  implement  the  statutory  provisions 
described  above,  we  propose  to  make 
the  following  revisions  to  42  CFR 
chapter  IV,  subchapter  C,  Medical 
Assistance  Programs. 

•  We  would  revise  §431. 51(c)  by 
adding  a  new  paragraph  (c)(4)  to 
provide  States  with  the  option  of 
limiting  the  number  of  providers  of  case 
management  services  available  to 
furnish  services  defined  in  §440.169  to 
targeted  groups  of  individuals  with 
developmental  disabilities  or  chronic 
mental  illness. 

•  In  §431.54,  we  would  add  a  new 
paragraph  (g)  to  include  case 
management  services  as  an  exception  to 
the  statewide  operation  requirement  in 
§  431.50(b). 

•  In  part  440,  we  would  add  to 
subpart  A  a  new  §  440.169,  Case 
management  services,  which  would 
define  a  new  optional  Medicaid  service 
for  which  FFP  is  available  to  States. 

•  We  would  revise  §  440.250  by 
adding  a  new  paragraph  (r)  to  provide 
for  an  exception  to  the  comparability 
requirements  under  §  440.240  for  case 
management  services. 

•  In  part  441,  subpart  A,  we  would 
revise  §  441.10  to  add  a  statutory  basis 
for  the  case  management  provision. 


•  We  also  would  add  to  subpart  A  a 
new  §  441.18,  Case  management 
services,  to  specify  State  plan 
requirements  and  limitations  on 
availability  of  FFP  for  case  management 
services. 

•  In  part  447.  we  would  add  new 

§  447.327,  Case  management  services: 
Upper  limits  of  payment,  to  set  forth  the 
upper  limits  of  payment  for  targeted ' 
case  management  services. 

V.  Collection  of  Information 
Requirements 

Regulations  at  §  441.18  contain 
information  collection  and 
recordkeeping  requirements  that  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  The  information 
collection  requirements  concern  the 
development  of  recipient  case  records 
and  the  development  of  State  plan 
amendment  material  regarding  the 
provision  of  case  management  services. 
The  respondents  who  will  provide  the 
information  include  providers  of  case 
management  services  and  State 
Medicaid  agencies.  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  be  one-quarter  of  an  hour 
for  case  management  providers  per 
recipient  per  contact  for  claims  and 
clinical  record  documentation,  and  3 
hours  per  State  plan  amendment  for 
State  Medicaid  agencies.  However, 
several  Medicaid  agencies  have  advised 
us  that  they  do  not  believe  that  these 
requirements  will  result  in  any 
increased  burden.  These  agencies 
indicated  that  they  already  require 
providers  of  case  management  services 
to  document  contacts  with  Medicaid 
recipients  and  they  believe  that  this  is 
a  common  practice  among  all  Medicaid 
agencies. 

A  notice  will  be  published  in  the 
Federal  Register  aRer  approval  is 
obtained.  Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  and 
recordkeeping  requirements  should 
direct  them  to  the  OMB  official  whose 
name  appears  in  the  "ADDRESSES" 
section  of  this  preamble. 

VI.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  "DATES" 
section  of  this  preamble,  and  if  we 
proceed  with  the  final  rule,  we  will 
respond  to  the  comments  in  the 
preamble  to  the  final  rule. 


VII.  Regulatory  Impact  Statement 

Executive  Order  12291  requires  us  to 
prepare  and  publish  an  initial  regulatory 
impact  analysis  for  any  proposed 
regulations  that  are  likely  to  meet 
criteria  for  a  "major  rule."  A  major  rule 
is  one  that  would  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  any  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

•  In  addition,  consistent  with  the 
Regulatory  Flexibility  Act  (RFA)  (5 
use.  601-612).  we  prepare  and 
publish  an  initial  regulatory  flexibility 
analysis  for  proposed  regulations  unless 
the  Secretary  certifies  that  the 
regulations  would  rK>t  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  we  do 
not  consider  States  or  individuals  to  be 
small  entities. 

Section  1915(g)  of  the  Act  provides 
for  Medicaid  coverage  of  a  new  State 
plan  service,  optional  targeted  case 
management  services.  This  proposed 
regulation  incorporates  that  statutory 
provision  in  the  Federal  regulations. 
Under  section  1915(g)  of  the  Act, 
States  may,  without  securing  a  waiver, 
provide  more  efl^ective  Medicaid 
coverage  by  furnishing  case 
management  services  to  specified 
Medicaid  groups  on  a  statewide  basis 
and/or  on  an  individual  basis  to  those 
individuals  who  may  reside  in  a 
particular  geographic  area  of  the  State. 
If  a  State  elects  to  furnish  case 
management  services,  FFP  will  be 
available  to  the  State  to  assist  Medicaid 
recipients  in  gaining  access  to  needed 
medical,  social,  educational  and  other 
services.  Recipients  retain  the  right  to 
select  among  qualified  Medical 
providers  of  case  management  services. 

We  are  unable  to  estimate  the  net 
costs/savings  that  might  result  from  case 
management  under  section  1915(g)  of 
the  Act  for  the  followang  reasons.  The 
use  of  case  management  services  may 
result  in  increased  access  to  other 
services,  including  those  covered  under 
Medicaid.  Conversely,  provision  of  case 
management  services  may  work  to  lower 
both  Federal  and  State  costs  by 
encouraging  the  use  of  cost-efrective 
medical  care  through  referrals  to 
qualified  providers,  and  by  discouraging 
inappropriate  utilization  of  costly 
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services  such  as  emergency  room  care 
for  routine  procedures.  The  use  of  case 
management  services  also  may 
eliminate  unnecessary  care  and  over- 
utilization  of  services.  Further,  by 
facilitating  early  treatment,  the  use  of 
case  management  services  can  preclude 
the  need  for  more  costly  "last  resort" 
treatment  alternatives.  Because  we 
cannot  predict  the  effect  these  factors 
will  have  on  the  utilization  of  services, 
we  are  unable  to  estimate  the  costs  or 
savings  that  may  result  from 
implementing  case  management  under 
section  1915lg)  of  the  Act. 

In  fiscal  year  1989,  Federal  and  State 
expenditures  for  case  management 
services  themselves  were  $64  million, 
increasing  to  $146  million  by  fiscal  year 
1990.  Expenditures  for  fiscal  years  1991 
and  1992  further  increased  to  $264 
million  and  $375  million,  respectively, 
and  we  project  an  increase  to  $423 
million  in  fiscal  year  1993.  However, 
these  figures  do  not  reflect  offsetting 
decreases  that  may  have  occurred  in 
other  service  categories  during  this 
period. 

We  have  determined,  however,  that 
this  proposed  rule  is  not  a  major  rule 
under  Executive  Order  12291.  and  the 
Secretary  certifies  that  this  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  We  have  made 
this  determination  because  the  increase 
in  Medicaid  expenditures  results  from 
the  statutory  provisions  that  define 
targeted  case  management  as  "medical 
assistance."  rather  than  from 
publication  of  this  proposed  rule.  Thus, 
the  projected  increase  in  Medicaid 
expenditures  for  targeted  case 
management  services  would  occur  even 
in  the  absence  of  this  proposed  rule  and 
may,  in  fact,  even  be  greater  due  to 
inappropriate  claiming  of  FFP  for 
targeted  case  management  services. 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  for  any  proposed  rule  that  may 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  Such  an  analysis 
must  conform  to  the  provisions  of 
section  603  of  the  RFA.  For  purpwses  of 
section  1102(b)  of  the  Act.  we  define  a 
small  rural  hospital  as  a  hospital  with 
fewer  than  50  beds  located  outside  a 
metropolitan  statistical  area.  We  have 
determined,  and  the  Secretary  certifies, 
that  this  proposed  regulation  would  not 
have  a  significant  economic  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals. 


ListofSubfects 

42  CFR  Part  431 

Grant  programs-health.  Health 
facilities.  Medicaid.  Privacy.  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  440 

Grant  programs-health.  Medicaid. 

42  CFR  Part  441 

Family  planning.  Grant  programs- 
health.  Infants  and  children.  Medicaid, 
Penalties.  Prescription  drugs.  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  447 

Accounting.  Administrative  practice 
and  procedure.  Grant  programs-health. 
Health  facilities.  Health  professions. 
Medicaid,  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

For  the  reasons  set  forth  in  the 
preamble.  42  CFR  chapter  IV. 
subchapter  C  would  be  amended  as  set 
forth  below: 

PART  431— STATE  ORGANIZATION 
AND  GENERAL  AOMNtSTRATION 

A.  Part  431  is  amended  as  follows: 

1.  The  authority  citation  for  part  431 
continues  to  read  as  follows: 

Authority:  Sec.  1 102  of  the  Social  Security 
Act  (42  U.S.C  13021. 

2.  In  §  431.51.  paragraph  (c) 
introductory  text  is  republished, 
paragraphs  (c)(2)  and  (c)(3)  are  revised 
and  a  new  paragraph  (c)(4)  is  added  to 
read  as  follows: 

§431.51    FrM  chotc*  of  providers. 


ensuring  that  such  individuals  receive 
needed  services. 


(c)  Exceptions.  Paragraph  (b)  of  this 
section  does  not  prohibit  the  agency 
from — 


(2)  Setting  reasonable  standards 
relating  to  the  qualifications  of 
providers: 

(3)  Subject  to  paragraph  (b)(2)  of  this 
section,  restricting  recipients'  free 
choice  of  providers  in  accordance  with 
one  or  more  of  the  exceptions  set  forth 
in  §  431.54.  or  under  a  waiver  as 
provided  in  §  431.55;  or 

(4)  Limiting  the  number  of  providers 
who  are  available  to  furnish  case 
management  services  defined  in 

§  440.169  to  individuals  with 
developmental  disabilities  or  with 
chronic  mental  illness.  This  limitation 
may  only  be  permitted  to  ensure  that  the 
providers  of  case  management  services 
for  eligible  individuals  with 
developmental  disabilities  or  with 
chronic  mental  illness  are  capable  of 


3.  Section  431.54  is  amended  by 
revising  paragraph  (a)  and  by  adding  a 
new  paragraph  (g)  to  read  as  follows: 

$  431 .54    Excopttons  to  cortatn  State  plan 
requirements. 

(a)  Statutory  basis — (1)  Section 
1915(a)  of  the  Act  provides  that  a  State 
shall  not  be  deemed  to  be  out  of 
compliance  with  the  requirements  of 
sections  1902(a)  (1).  (10).  or  (23)  of  the 
Act  solely  because  it  has  elected  any  of 
the  exceptions  set  forth  in  paragraphs 
(b)  and  (d)  through  (f)  of  this  section. 

(2)  Section  1915(g)  of  the  Act  provides 
that  a  State  may  provide,  as  medical 
assistance,  case  management  services 
under  the  plan  without  regard  to  the 
requirements  of  sections  1902(a)(1)  and 
1902(a)(10)(B)ofthe  Act. 
•        •        •        •        • 

(g)  Case  management  services.  The 
requirements  of  §431. 50(b)  relating  to 
the  statewide  operation  of  a  State  plan 
do  not  apply  with  respect  to  case 
management  services  defined  in 
§440.169. 

PART  440— SERVICES:  GENERAL 
PROVISIONS 

B.  Part  440  is  amended  as  follows: 

1.  The  authority  citation  for  part  440 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  A  new  §  440.169  is  added  to 
subpart  A  to  read  as  follows: 

§  440. 1 69    Case  management  services. 
Case  management  senices  means 
services  furnished  to  assist  individuals 
eligible  under  the  State  plan  in  gaining 
access  to  needed  medical,  social, 
educational  and  other  services,  in 
accordance  with  §  441.18  of  this 
subchapter.  Gaining  access  may  include 
necessary  foUowup  or  monitoring  of  an 
individual's  progress  or  status. 

3.  Section  440.250  is  amended  by 
reserving  paragraph  (q)  and  adding  a 
new  paragraph  (r)  to  read  as  follows: 


§440.250 
services. 


Limits  on  comparablUty  of 


(q)  I  Reserved] 

(r)  If  covered  under  the  plan,  case 
management  services  may  be  limited 
to— 

(1)  Certain  geographic  areas  within  a 
State,  without  regard  to  the  statevsride 
requirements  in  §431.50  of  this 
subchapter:  and 

(2)  Targeted  groups  specified  by  the 
State  in  its  State  plan. 
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PART  441— SERVICES: 
REQUIREMEffrS  AND  LIMITS 
APPUCABLE  TO  SPEaPlC  SERVICES 

C  Part  441  is  amended  as  follows: 

1.  The  authority  citation  for  part  441 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act(42U.S.Cl302). 

2.  Section  441.10  is  revised  to  read  as 
follows: 


1441.10 

This  subpart  is  based  on  the  following 
sections  of  the  Act  which  state 
requirements  and  limits  on  the  services 
sped  Tied  or  provide  Secretarial 
authority  to  prescribe  regulations 
relating  to  services: 

Section  1102  for  end-stage  renal  disease 
(§441.40). 

Section  1138(b)  for  oigan  procurement 
or^ganization  services  (S  441.13(c)). 

Section  1902(«M10MD)  and  1905(a)(7)  for 
home  health  services  (§441.15). 

Section  1903(i)(l)  for  organ  transplant 
procedures,  and  1903(i)(S)  for  certain 
prescribed  drugs  (§§441.35  and  441.25). 

Section  1903(i)(6)  which  prohibits  (except 
in  emergency  situations)  FFP  in  expenditures 
for  inpatient  hospital  tests  that  are  not 
ordered  by  the  attending  physician  or  other 
licensed  practitioner  (§441.12). 

Section  1905(a)(4)(a  for  fiunily  plannina 
(§441.20).  * 

Section  1905(aKl2)  and  (e)  fior  optometric 
services  (§441.30). 

Section  1905<aMl7)  and  (m)  for  nurse- 
midwife  services  (§441.21). 

Section  1905(a)  foHowing  (aMl8).  which 
prohibits  FFP  in  expenditures  for  certain 
services  (§441.13). 

Section  1905  (a)(19)  and  1915(g)  for  case 
management  services  (§441.18). 

3.  A  new  §  441.18  is  added  to  subpart 
A  to  read  as  follows: 

8441.18    Case  management  services. 

(a)  If  a  State  plan  provides  for  case 
management  services,  as  defined  in 
§440.169  of  this  subchapter,  the  plart — 

(1)  Must  allow  individuals  the  free 
choice  of  any  qualified  Medicaid 
provider  within  the  specified 
geographic  area  identified  in  the  plan 
when  obtaining  case  management 
services,  in  accordance  with  §431.51  of 
this  subchapter; 

(2)  Must  not  restrict  an  individual's 
access  to  other  services  under  the  plan 
through  the  use  of  case  management 
services; 

(3)  Must  not  condition  receipt  of  case 
management  services  on  the  receipt  of 
other  Medicaid  services; 

(4)  Must  indicate  that  case 
management  services  provided  in 
accordance  with  section  1915(g)  of  the 
Act  will  not  duplicate  case  management 
services  provided  under  any  home  and 
community-based  services  waiver. 


(5)  Must  prohibit  providers  of  case 
management  services  from  exercising 
the  Slate  agency's  authority  to  authorize 
or  deny  the  provision  of  other  services 
under  the  plan; 

(6)  Must  require  providers  to  maintain 
case  records  for  all  recipients  that 
document — 

(i)  The  name  of  the  recipient: 

(ji)  The  date  of  service; 

(iii)  The  name  of  the  provider  agency 
and  the  person  providing  the  service; 

(iv)  The  nature,  extent,  or  units  of 
service;  and 

(v)  The  place  of  service  delivery; 

(7)  Must  include  a  separate  plan 
anoendment  for  each  group  receiving 
case  management  services  that — 

(i)  Defines  the  group  (and  any 
subgroups  within  the  group)  eligible  to 
receive  the  services; 

(ii)  Identifies  the  geographic  area  to  be 
served; 

(iii)  Describes  the  services  furnished; 

(iv)  Specifies  provider  quaHfications 
that  are  reasonably  related  to  the  type  of 
case  management  services  furnished; 
and 

(v)  Specifies  the  arrangements  under 
which  providers  will  be  paid;  and 

(8)  Must  include  a  separate  plan 
amendment  for  each  sub^trnp  within  a 
group  if  any  of  the  following  differs 
among  the  subgroups: 

(i)  The  services  to  be  furnished; 
(ii)  The  qualifications  of  providers;  or 
(iii)  The  arrangements  under  which 
providers  will  be  paid. 

(b)  If  the  State  hmits  quahfied 
providers  of  case  management  services 
for  target  groups  of  developmentally 
disabled  or  chronically  ntentally  ill 
individuals,  in  accordance  with 

§  431.51(a)(4)  of  this  subchapter,  the 
plan  must  identify  any  limitations  to  be 
imposed  on  the  providers  and  specify 
how  these  limitations  enable  providers 
to  ensure  that  individuals  within  the 
target  groups  receive  needed  services. 

(c)  FFP  is  not  available  in 
expenditures  for  services  defined  in 
§  440.169  of  this  subchapter  when— 

(1)  Case  management  activities  are  an 
integral  component  of  another  covered 
Medicaid  service; 

(2)  Expenditures  would  duplicate 
payments  made  by  another  program 
authority  for  this  sanw  purpose;  or 

(3)  Case  management  activities  are 
intrinsic  to  the  proper  and  efficient 
administration  of  the  State  plan. 

PART  447— PAYMENTS  FOR 
SERVICES 

D.  Part  447  is  amended  as  follows: 
1.  The  authority  citation  for  part  447 
continues  to  read  as  follows: 

Aothority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C  1302). 


2.  A  new  undesignated  heading  and  a 
new  §  447.327  are  added  to  subpart  F  to 
read  as  follows: 

Case  Management  Services 

§447.327    Case  management  services: 
Upper  Mmits  of  payment 

With  respect  to  case  management 
services  defined  in  §  440.169  of  this 
subchapter,  furnished  by  institutional 
providers,  clinics,  physicians,  or  other 
practitioners,  the  agency — 

(a)  May  pay  the  customary  charge; 
and 

(b)  May  not  pay  more  than  the 
prevailing  charges  in  the  locality  for 
comparable  services  under  comparable 
circumstances. 

(Catalog  of  Federal  Domestic  Assistance 
Program.  No.  93.778.  Medical  Assistance 
Program) 

Dated:  April  26. 1993. 
WillMBi  Toby.  Jr.. 

Acting  Deputy  Administrator.  Heohh  Can 
Financing  Administration. 
Approved:  )une  14. 1993. 
DoiuM  E.  ShaUU. 
Secretory. 
jFR  Doc  93-25069  Filed  10-14-93;  8:45  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[Pf>  Doctot  No.  93-2S3,  FCC  •»-46q 

impleinentatton  of  Section  309(D  of 
CommunicatlorM  Act— Conm«tit»ve 
Biddirtg 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  Rule. 

SUMMARY:  The  Commission  has  adopted 
a  Notice  of  Proposed  Rule  Making 
(NPRM)  that  proposes  to  implement 
recent  statutory  changes  to  the 
Communications  Act  of  1934.  as 
amended  (Communications  Act),  that, 
among  other  things,  provide  the 
Commission  with  the  authority  to 
conduct  auctions  of  the  electromagnetic 
spectrum.  The  NPRM  is  necessary  in 
order  to  comply  with  the  mandates 
included  in  the  Omnibus  Budget 
Reconciliation  Act  of  1993.  The  NPRM 
proposes  the  policies  and 
methodologies  for  a  system  of 
competitive  bidding. 
DATES:  Comments  due  November  10. 
1993.  Reply  Comments  due  November 
24.  1993. 

ADDRESSES:  Federal  Communications 
Commission.  1919  M  Street.  NW.. 
Washington.  DC  20554. 
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FOR  FURTHER  INFORKUTTCN  CONTACT:  Toni 
Simmons,  Office  of  Plans  and  Policy. 
Federal  Communications  Commission, 
at  (202)  653-5940. 

SUPPt^MENTARY  INFORMATtON:  This  is  a 
summary  of  the  Commission's  NPRM. 
FCC  93-455.  adopted  September  23. 
1993.  and  released  October  12. 1993. 
The  full  text  of  this  NPRM  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center.  Room  230. 1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  may  be  purchased  from 
the  Commission's  copy  contractor. 
International  Transcription  Service. 
1919  M  Street,  room  236.  Washington, 
DC  20554,  telephone  (202)  857-3800. 

Summary  of  NPRM 

1.  The  Notice  of  Proposed  Rule 
Making  (NPRM)  implements  provisions 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1993.  which  gives  the 
Commission  explicit  authority  to  use 
competitive  bidding  to  award  licenses 
for  use  of  the  radio  spectrum.  The 
Commission  proposes  that  auctions  be 
limited  to  a)  mutually  exclusive 
applications,  b)  initial  license 
applications  (and  not  renewal  or 
modification  applications),  and  c)  radio 
communications  services  that 
principally  use  their  spectrum  to 
provide  service  to  subscribers  for 
compensation.  Based  on  those  criteria, 
the  Commission  proposes  to  exclude 
most  mass  media  services  and  services 
used  by  public  safety  entities,  for 
example,  from  competitive  bidding. 

2.  However,  the  Commission 
tentatively  concludes  that  competitive 
bidding  should  begin  immediately  for 
Personal  Communications  Services 
(PCS),  some  services  regulated  by  the 
Private  Radio  and  Common  Carrier 
Bureaus  such  as  the  Specialized  Mobile 
Radio,  Interactive  Video  Data  Service, 
and  certain  cellular  radio  service 
applications. 

3.  The  Commission  proposes  a  variety 
of  ways  to  meet  the  new  law's 
requirement  that  small  businesses,  rural 
telephone  companies,  and  businesses 
owned  by  women  and  minorities  be 
given  an  opportunity  to  participate  in 
the  competitive  bidding  process.  The 
Commission  asks  for  specific  comments 
on  setting  aside  blocks  of  spectrum  for 
these  designated  groups,  including  a 
proposal  to  set  aside  a  MHz  frequency 
block  (Block  C)  and  a  10  MHz  block 
(block  D)  in  context  of  broadband  PCS 
to  be  licensed  on  a  Basic  Trading  Area 
(BTA)  basis.  For  both  broadband  and 
narrowband  PCS.  the  Commission  also 
proposes  that  these  designated  groups 
be  able  to  pay  for  their  licenses  over 
time,  and  ask  how  tax  certifies  could  be 


used  to  assist  the  designated  groups  as 
well. 

4.  The  Commission  seeks  comment  on 
alternative  approaches  for  bidding, 
payment,  deposits,  safeguards,  and 
bidder  qualifications  and  eligibility. 
Further,  the  Commission  tentatively 
concludes  that  although  the  FCC  should 
have  a  broad  menu  of  bidding  methods, 
oral  bidding  should  be  the  basic  bidding 
method.  The  Commission  also  seeks 
comment  on  electronic  bidding  and 
sealed  bidding.  The  Commission  asks 
for  comment  on  the  general  concept  of 
bidding  for  groups  of  licenses — also 
known  as  combinatorial  bidding — and 
reach  tentative  conclusions  for 
implementing  group  bidding  for 
broadband  PCS  licenses.  Under  group 
bidding,  the  Commission  would  accept 
bids  both  for  licenses  individually  and 
for  all  the  individual  licenses  in  the 
block.  Licenses  would  be  awarded  as  a 
group  if  a  bid  for  the  licenses  as  a  group 
exceeded  the  sum  of  the  highest  bids  for 
the  licenses  individually.  If  the  sum  of 
the  individual  bids  were  greater  than 
the  highest  bid  for  the  group,  licenses 
would  be  awarded  individually. 

5.  The  Commission  asks  how  licenses 
should  be  offered  when  bidding  is 
conducted  sequentially,  and  propose 
that  for  PCS  services,  the  largest  markets 
be  auctioned  first.  The  Commission 
tentatively  concludes  that  auction 
winners  not  designated  by  the  Budget 
Act  as  deserving  preferential  treatment 
be  required  to  pay  in  a  lump  sum  upon 
license  grant. 

6.  Bidding  would  be  limited  to 
qualified  bidders.  Specifically,  in  order 
to  participate  in  an  auction,  the 
Commission  proposes,  among  other 
things,  that  bidders  would  be  required 
to  tender  in  advance  to  the  Commission 
a  substantial  upfront  payment  that,  for 
the  winning  bidder,  would  also  serve  as 
either  the  sole  or  an  additional  financial 
qualification  in  the  service  subject  to 
auction.  The  amount  of  the  payment 
would  vary  with  the  license  being 
auctioned,  and  the  Commission  would 
retain  the  upfront  payments  of  auction 
winners  even  if  they  are  later 
disqualified. 

7  The  Budget  Act  of  1993  requires  the 
Commission  to  begin  licensing  PCS 
within  270  days  of  enactment,  and  the 
Commission  proposes  to  use  both  oral 
and  sealed  bidding  in  licensing 
broadband  PCS.  Oral  bidding  would  be 
used  in  all  cases  except  for  bids  on 
groups  of  licenses.  The  Commission 
proposes  to  permit  group  bidding  to 
award  all  of  the  51  Major  Trading  Area 
(MTA)  licenses  on  each  of  two  30  MHz 
spectrum  blocks,  thereby  facilitating 
nationwide  service. 


8.  The  Commission  asks  for  comment 
on  whether  this  procedure  should  be 
used  to  facilitate  grouping  of  PCS 
licenses  with  BTA  service  areas,  and 
asks  whether  the  Commission  should 
accept  sealed  bids  for  all  BTA  licenses 
on  an  MTA  basis  and  conduct  oral 
auctions  sequentially  for  individual 
BTA  licenses.  The  Commission  also 
seeks  comment  on  the  use  of  this 
combinatorial  bidding  to  aggregate  10 
MHz  PCS  licenses  into  20  MHz  PCS 
licenses  into  20  MHz  or  30  MHz  blocks. 

9.  The  Commission  proposes 
measures  to  prevent  unjust  enrichment 
of  parties  obtaining  licenses  via  auction 
as  well  as  licenses  granted  by  lottery. 
The  Commission  also  seeks  comment  on 
performance  requirements  td  ensure 
prompt  delivery  of  service  and  to 
prevent  warehousing  of  spectrum. 
Finally,  the  Commission  seeks  comment 
on  procedures  to  prevent  collusion 
among  bidders. 

10.  As  required  Iw  Section  603  of  the 
Regulatory  Flexibilfty  Act,  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IFRA) 
of  the  expected  impact  on  small  entities 
of  the  proposals  contained  in  this 
NPRM,  We  request  wrritten  public 
comment  on  the  IRFA,  which  follows. 
Comments  must  have  a  separate  and 
distinct  heading  designating  them  as 
responses  to  the  IFRA  and  must  be  filed 
by  the  comment  deadlines  provided 
above.  The  Secretary  shall  send  a  copy 
of  this  NPRM,  including  the  IRFA,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Flexibility  Act  Public  Law 
No.  96-354.  94  Stat.  1164.  5  U.S.C.  601- 
612  (1981). 

A.  Beason  for  Action 

(i).  This  rule  making  proceeding  is 
initiated  to  obtain  comment  regarding 
the  implementation  of  a  new  section 
309(i)  and  309(j)  of  the  Communications 
Act.  as  amended  by  the  Omnibus 
Budget  Reconciliation  Act  of  1993 
(Budget  Act). 

B.  Objectives 

(ii).  The  Commission  seeks  to 
implement  changes  to  the 
Communications  Act  that,  among  other 
things,  provide  the  Commission  with 
the  authority  to  conduct  auctions  of 
electromagnetic  spectrum,  limit  the 
Commission's  authority  to  conduct 
lotteries  and  require  certain  anti- 
trafficking  requirements  in  the  context 
of  lotteries.  The  Budget  Act  requires  the 
Commission  to  complete  this 
proceeding  within  210  days  of  its 
enactment,  or  March  8. 1993. 


1 4  Legal  Basis 

(iii).  The  NPRM  is  authorized  under 
the  Omnibus  Budget  RecondUation  Act 
of  1993.  Public  Law  103-66.  title  VI. 
section  6002.  and  sections  2(a),  4(i), 
303(r).  309(i)  and  309(j)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C  152(a).  154(i), 
303(r).  309(i)  and  309(j). 

D.  Reporting.  Recordkeeping  and  Other 
Compliance  Requirements 

(iv).  The  proposals  under 
consideration  in  this  NPRM  include  the 
possibility  of  new  reporting  and 
recordkeeping  requirements  for  a 
number  of  small  business  entities. 

B.  Federal  Rules  Which  Overlap, 
Duplicate  or  Conflict  With  These  Rules 

(v).  None. 

P.  Description.  Potential  Impact,  and 
Number  of  Small  Entities  Involved 

(vi).  The  rule  changes  proposed  in 
this  proceeding  could  affect  small 
businesses  if  they  have  mutually 
exclusive  applications  for  initial 
licenses  or  permits  for  a  particular  radio 
service  accepted  for  filing  by  the 
Commission  where  the  Commission  has 
determined  that,  imder  Section  309(j), 
the  particular  spectrum  is  subject  to 
competitive  bidding.  The  NPRM 
proposes  that  mutually  exclusive 
applications  for  licenses  or  permits  in 
such  radio  services  would  be  resolved 
by  a  system  of  competitive  bidding 
rather  than  a  system  of  random 
selection.  In  addition,  the  NPRM 
proposes  certain  antitrafficking 
requirements  in  the  context  of  lotteries. 
After  evaluating  the  comments  in  this 
proceeding,  the  Commission  will  further 
examine  the  impact  of  any  rule  changes 
on  small  entities  and  set  forth  our 
findings  in  the  Final  Regulatory 
Flexibility  Analysis. 

G.  Any  Significant  Alternatives 
Minimizing  the  Impact  on  Small  Entities 
Consistent  With  the  Stated  Objectives 

(vii).  The  NPRM  proposes  certain 
preferential  measures  entities 
designated  by  the  Budget  Act  of  1993  as 
deserving  special  consideration  to 
ensure  their  economic  opportunity, 
such  as  installment  payment  plans. 

4.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C  3501-3520.  and  found  to  contain 
the  possibility  of  some  new  or  modified 
form,  information  collection  and/or 
record  retention  requirements,  that  may 
increase  burden  hours  imposed  on  the 
public. 


List  of  Subjects  in  47  CFR  Part  1 

Radio. 

Federal  CommuDications  Conunission. 

William  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  93-25436  Filed  10-14-93;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  228 

[Docket  No.  930816-3216;  LO.  0719930] 
Incidental  Take  of  Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACnOH:  Proposed  rule,  notice  of  public 
meetings  and  request  for  comments. 


80««IARY:  NMFS  has  received  an 
application  from  the  U.S.  Department  of 
the  Navy  for  a  Letter  of  Authorization 
that  would  allow  the  unintentional  take 
of  small  numbers  of  pinnipeds  and 
cetaceans  incidental  to  the  underwater 
detonation  of  conventional  explosives 
in  the  offshore  waters  of  the  Outer  Sea 
Test  Range  of  the  Naval  Air  Warfare 
Center.  Pt.  Mugu.  Ventura  County,  CA. 
over  the  next  5  years.  NMFS  by  this 
notice,  is  proposing  regulations  that 
would  govern  that  take.  NMFS  also 
announces  the  times,  dates  and 
locations  for  a  public  meeting  under  the 
Marine  Mammal  Protection  Act  in  order 
to  receive  comments  from  the  general 
public  on  the  Navy  application  and  the 
proposed  regulations. 
DATES:  Comments  must  be  postmarked 
no  later  than  November  29. 1993.  Public 
meetings  on  the  proposed  rule  are 
scheduled  as  follows: 

1.  November  8,  1993,  6-10  p.m.  Long 
Beach,  CA. 

2.  November  15.  1993.  9:30  a.m.-4:30 
p.m.  Silver  Spring,  MD. 

ADDRESSES:  Written  comments  on  the 
proposed  rule  should  be  addressed  to 
Dr.  William  W.  Fox,  Jr.,  Director,  Office 
of  Protected  Resources.  National  Marine 
Fisheries  Service.  1335  East-West 
Highway.  Silver  Spring.  MD  20910.  A 
copy  of  the  Environmental  Assessment 
and  Navy's  application  may  be  obtained 
by  writing  to  this  address  or  by 
telephoning  the  contact  listed  below. 

The  public  meetings  will  be  held  at 
the  following  locations: 

1.  Silver  Spring— Silver  Spring  Metro 
Center  Building  4.  Auditorium,  1301 
East— West  Midway,  Silver  Spring,  MD. 


2.  Long  Beach— Ramada  Renaissance 
Hotel.  Ill  East  Ocean  Blvd.  Long  Beech, 
CA.  '' 

FOR  FURTHER  tHFORKUTlON  COWTACT: 
Kenneth  R.  Hollingshead.  Office  of 
Protected  Resources,  NMFS  (301)  713- 
2055. 

SUPPLEMENTARY  INFORMATJON: 
Background 

Section  101(a)(5)  of  the  Marine 
Mammal  Protection  Act  (16  U.S.C.  1361 
et  seq.;  the  MMPA)  directs  the  Secretaiv 
of  Commerce  (Secretary)  to  allow,  upon 
request  by  U.S.  citizens  engaged  in  a 
specific  activity  (other  than  commercial 
fishing)  in  a  specified  geographical 
region,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals,  if  certain  findings  are 
made  and  regulations  are  issued.  Under 
the  MMPA,  the  term  "taking"  means  to 
harass,  hunt,  capture  or  kill. 

Permission  may  be  granted  for  periods 
up  to  5  years  if  the  Secretary  finds,  after 
notice  and  opportunity  for  public 
comment,  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s)  of  marine  mammals  and  will 
not  have  an  unmitigable  adverse  impact 
on  the  availability  of  the  species  or 
stock(s)  for  subsistence  uses.  In 
addition,  the  Secretary  must  prescribe 
regulations  that  include  permissible 
methods  of  taking  and  other  means 
effecting  the  least  practicable  adverse 
impact  on  the  species  and  its  habitat, 
and  on  the  availability  of  the  species  for 
subsistence  uses,  paying  particular 
attention  to  rookeries,  mating  grounds 
and  areas  of  similar  significance.  The 
regulations  must  include  requirements 
pertaining  to  the  monitoring  and 
reporting  of  such  taking. 

Summary  of  Request 

On  May  13. 1993,  NMFS  received  an 
application  from  the  U.S.  Department  of 
the  Navy  for  a  Letter  of  Authorization 
under  section  101(a)(5)  of  the  MMPA 
and  50  CFR  §  228.6  authorizing  the  take 
of  small  numbers  of  marine  mammals, 
for  a  period  of  5  years  commencing 
February  1994.  incidental  to  a  wide 
variety  of  military  projects  involving  the 
underwater  detonation  of  conventional 
explosives  in  the  offshore  waters  of  the 
Outer  Sea  Test  Range  of  the  Naval  Air 
Warfare  Center  (NAWC),  off  Pt.  Mugu, 
Ventura  County,  CA,  seaward  of  the 
Channel  Islands.  This  application  was 
subsequently  modified  by  letter  on 
September  2, 1993. 

As  the  U.S.  Navy  describes  its 
proposed  activities  under  the  "Live 
Fire"  testing  program  mandated  by  the 
National  Defense  Authorization  Act  (10 
U.S.C.  139),  ships  and  critical 
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components  or  systems  constructed  for 
the  Navy  must  undergo  shock  tests  prior 
to  service  with  the  fleet  to  determine  the 
integrity  of  the  structure  and  electronic 
systems  that  are  vital  to  the  overall 
function  and  performance  of  the  vessel 
and  its  crew  under  wartime  combat 
conditions.  This  is  especially  true  when 
a  new  class  of  ship  is  constructed.  The 
new  ship  must  be  subjected  to  a  "near- 
miss"  underwater  explosion  while  its 
crew  tracks  airborne  and  waterbome 
targets  in  the  area.  These  tests  help  the 
Navy  identify  weaknesses  in  the  ship's 
design  early  in  the  construction  of  a 
new  class  of  ship,  which,  when 
corrected,  enhance  the  survivability  of 
the  ship,  its  systems,  and  most 
importantly,  its  crew.  The  design 
corrections  and  improvements  are  than 
applied  to  all  follow-on  ships  of  that 
class. 

The  shock  trial  is  a  complicated 
combat  simulation  that  requires  the 
participation  of  several  Navy  aircraft 
and  shij>s.  Their  purpose  is  to  challenge 
the  shock  trial  ship's  tracking  and 
communications  systems  after  the 
detonation.  To  ensure  the  safety  of 
commercial  aircraft  and  vessels,  the 
Navy  must  maintain  control  of  air  and 
sea  space  where  the  trial  is  being 
conducted.  In  addition,  the  site  must  be 
close  enough  the  repair  facilities  should 
the  ship  become  disabled.  Under  normal 
conditions,  for  Navy  ships  homeported 
on  the  west  coast,  the  designated  site  is 
the  Outer  Sea  Test  Range,  under  the 
control  of  the  NAWC.  The  U.S.  Navy 
anticipates  that  on  an  annual  basis,  no 
more  than  10  projects  involving 
underwater  explosions  will  be 
conducted  under  the  requested  Letter  of 
Authorization  (Table  1). 

The  U.S.  Navy  has  requested  a  take  of 
four  species  of  pinnipeds  and  17  species 
(or  species  groups)  of  cetaceans  by 
harassment,  injury  and  death  (Table  2). 
The  proposed  activities  would  occur  in 
an  area  of  a  potentially  high  density  of 
marine  mammals.  Potential  impwcts  to 
marine  mammals  include  both  lethal 
and  non-lethal  injuries  as  well  as 
physical  and  acoustic  harassment. 
Injury  or  death  may  occur  as  a  direct 
result  of  the  explosive  blast 
(concussion)  itself.  Injury  may  include 
damage  to  internal  organs  as  well  as  to 
the  auditory  system.  Harassment  of 
marine  mammals  may  occur  as  a  result 
of  non-injurious  physiological  responses 
to  both  the  explosion-generated 
Shockwave  as  well  as  to  the  acoustic 
signature  of  the  detonation. 


Table  1.— Maximum  Anticipated  An- 
nual Underwater  Detonation 
Requirements 


Number  of 

projects/ 

Maximum  pro)ect 

Total  num- 

number ot 

charge  weight  to/ 

ber  of  deto- 

detonations 

(kg) 

natrans 

pef  project 

2/6  

10,000/(4.536) 

12. 

2/1  

1,200/(544) 

2. 

2/5  

100/(45) 

10. 

2/5  

10/(4.5) 

10. 

2/10  

1/(0.45) 

20. 

Projects  10 

Total  54. 

Source:  Naval  Surface  Warfare  Center, 
Carderock  Division,  Underwater  Expk>sions 
Research  Departmerrt. 

Table  2.— Requested  Take  Under 
Letter  of  Authorization:  Esti- 
mated Maximum  Annual  Inciden- 
tal Take  of  Marine  Mammals  As- 
suming Maximum  Underwater 
Detonation  Requirements. 


Incidental  take 


Pinnipeds: 

California  sea 
lion  

Hartmr  seal ... 

Nortfiern  ele- 
phant seal  . 

Northern  fur 

seal  

Odontocetes: 

Common  dot- 
ptiin  

Sthpeddot- 
phin 

Risso's  Dol- 
phin   

Pacific  wtiite- 
sided  dol- 
phin   

Norttiern  hght 
wtiale  dol- 
phin   

Dall's  por- 
poise   

Bottlenose 
dolphin  

KiUer  whale  ... 

Sperm  wtiale 
(e)  

Beaked 

wtiales 

Mysticetes: 

Minke  Whale 

Blue  Whale 
(e)  

Fin  Whale  (e) 

Sei  Whale  (e) 

Humpback 
Whale  (e)  . 

Gray  Whale  . 

Right  Whale 
(e)  


Lethal 


Injury 


Har- 
ass- 
ment 


2 

0 

0 
0 

0 

0 

0 

0 
0 
0 

0 
0 


38 
16 

158 

13 

16 
2 

1 

52 

24 

6 

4 
0 

6 

0 

0 

1 
0 
0 

0 
3 


173 
68 

724 

57 

67 
5 
2 

236 

108 

18 

15 
1 

20 

3 

4 

11 
6 

1 

4 
40 


(e)«endangered  species. 


The  Navy  describes  in  its  application 
efforts  that  will  be  made  to  minimize 
project  related  impacts  to  marine 
mammals  (see  below — Measures  to 
Reduce  Impacts).  The  Navy  strongly 
believes  that  impacts  can  be  held  to  an 
acceptably  low  level  by  mandating 
conservative  safety  ranges  for  marine 
mammal  exclusion  and  by  incorporating 
an  active  aerial  survey  monitoring  effort 
in  the  program  both  prior  to,  and  after 
detonation  of  explosives.  The  Navy 
states  that  tests  will  not  be  conducted  if 
marine  mammals,  sea  turtles,  fish 
schools,  or  seabirds  are  detected  within 
the  testing  zone,  or  if  weather  and  sea 
conditions  preclude  adequate  aerial 
surveillance.  Also,  if  post-test  surveys 
determine  that  an  injurious  or  lethal 
take  of  a  marine  mammal  has  occurred, 
the  test  procedure  and  the  monitoring 
methods  will  be  reviewed  by  the  Navy 
and  NMFS  and  appropriate  changes  will 
be  made. 

Comments 

On  June  7. 1993  (58  FR  31944),  NMFS 
published  a  notice  of  receipt  of  the 
Navy's  application  for  a  small  take 
authorization  and  requested  comments, 
information  and  suggestions  concerning 
the  request  and  the  structure  and 
content  of  the  regulations  governing  the 
take.  The  comment  period  closed  on 
July  7. 1993.  During  the  comment 
period.  NMFS  received  several  hundred 
comments.  These  comments  did  not 
address  either  the  contents  of  the 
application  or  the  regulations  as 
requested,  but  instead  urged  denial  of 
the  application.  Many  stated  their 
opposition  to  the  Navy's  detonation  of 
explosives  at-sea  and  the  resultant  loss 
of  marine  life.  Most  of  the  concerns 
raised,  such  as  impacts  on  marine 
mammal  species  and  the  unknown 
result  from  detonating  explosives  and  of 
the  chemically  released  by-products 
into  surface  waters  on  the  oceanic 
ecosystem,  were  addressed  in  the 
application.  These  concerns  have  also 
been  addressed  in  the  Environmental 
Assessment  (EA)  prepared  on  this  action 
under  the  National  Environmental 
Policy  Act  (NEPA). 

Summary  of  Proposed  Rule 

Specific  regulations  are  proposed  to 
govern  the  incidental  taking  of  marine 
mammals  during  the  detonation  of 
conventional  explosives  in  the  Outer 
Sea  Test  Range  off  Pt.  Mugu.  CA.  These 
regulations  are  proposed  based  on 
evidence  submitted  in  an  application 
from  the  U.S.  Navy  that  the  detonation 
of  conventional  explosives  off  the 
Channel  Islands.  CA.  over  the  next  5 
years  may  involve  the  incidental  taking 
(harassment,  injury  or  death)  of  marine 
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mammals.  NMFS  believes  that  the  total 
taking  would  have  a  negligible  impact 
on  the  species  for  which  the  take  is 
requested,  their  habitat,  and  the 
availability  of  these  species  for 
subsistence  uses.  Although  two  of  the 
species  of  pinnipeds  on  the  Qiannel 
Islands,  the  northern  fur  seal  and  the 
harbor  seal,  are  taken  for  subsistence  in 
Alaska,  an  incidental  take  from  the 
populations  in  the  Channel  Islands 
would  not  reduce  the  availability  of 
these  species  for  subsistence  in  Alaska. 
Therefore,  NfMFS  has  preliminarily 
determined  that  this  incidental  taking 
would  not  have  an  unmitigable  adverse 
impact  on  the  availability  of  marine 
mammals  for  subsistence  by  Alaska 
Datives. 

The  proposed  regulations  would 
apply  only  to  military  projects  involving 
the  underwater  detonation  of 
conventional  explosives  in  the  ofl^shore 
waters  of  the  Outer  Sea  Test  Range  of 
the  Naval  Air  Warfare  Center,  off  Pt. 
Mugu,  Ventura  County,  CA.  All 
activities  would  have  to  be  conducted  in 
a  manner  that  minimizes  adverse  effects 
on  marine  mammals  authorized  to  be 
taken  and  their  habitat  and  in 
conformance  with  any  requirements  in 
a  Letter  of  Authorization  issued  under 
these  regulations. 

If  final  regulations  are  promulgated, 
NMFS  will  issue  the  U.S.  Navy  a  1-year 
Letter  of  Authorization.  This  Letter  is 
the  official  document  allowing  the 
incidental  taking  of  marine  mammals. 
This  Letter  of  Authorization  will  be 
renewed  annually  up>on  receipt  of  a 
report  detailing  activities  conducted 
during  the  previous  12  months, 
including  levels  of  taking  of  marine 
mammals,  provided  the  required 
mitigation  measures  are  undertaken  and 
the  annual  taking  authorizations  are  not 
escceeded.  If  a  species'  annual 
authorization  is  exceeded.  NMFS  will 
review  the  documentation  submitted 
with  the  annual  report  to  determine  that 
the  taking  is  not  having  more  than  a 
negligible  impact  on  the  species  or  stock 
involved. 

The  annual  report  must  be  submitted 
to  the  Assistant  Administrator  for 
Fisheries,  NOAA  (AA).  not  less  than  120 
days  prior  to  the  date  of  expiration  of 
the  annual  Letter  of  Authorization  in 
order  for  issuance  of  a  Letter  of 
Authorization  for  the  following  year. 

Any  substantive  changes  to  tne 
conditions  contained  within  the  annual 
Letter  of  Authorization,  including 
suspension  or  withdrawal,  over  the  5- 
year  period  the  regulations  are  in  effect 
will  be  subject  to  public  review  and 
comment  unless  NMFS  determines  that 
an  emergency  exists  that  necessitates 
immediate  action.  The  proposed 


regulations  would  require  the  holder  of 
the  Letter  of  Authorization  to  cooperate 
with  NMFS  and  any  other  Federal,  state 
or  local  agency  monitoring  impacts 
resulting  from  this  activity  on  these 
species.  At  its  discretion,  NMFS  would 
place  observers  onboard  either  the  fleet 
tug  or  the  target  vessel,  or  both,  and  on 
any  ship  or  aircraft  involved  in  marine 
mammal  reconnaissance  and  monitoring 
either  prior  to,  during,  or  after 
explosives  detonation. 

Description  of  Habitat  and  Marine 
Mammals  Affected  by  Military 
Weapons  Testing  at  the  Outer  Sea  Test 
Range 

The  Outer  Sea  Test  Range  is  an  area 
in  the  eastern  North  Pacific  Ocean, 
seaward  of  the  Channel  Islands,  CA,  a 
minimum  of  20  nautical  miles  (nm)  (37 
km)  northwest  of  San  Nicolas  Island,  20 
nm  (37  km)  south  of  San  Miguel  Island, 
and  12  nm  ^22  km)  southwest  of  Santa 
Rosa  Island.  The  area  extends  60  nm 
(111  km)  westward  of  San  Nicolas 
Island  to  120°45'W.  longitude  in  the 
Outer  Sea  Test  Range  of  the  Naval  Air 
Warfare  Center,  Ventura  County,  CA. 
Water  depths  in  the  test  area  range  ft-om 
approximately  200  to  over  1,900 
fathoms  (366  to  3,475  m).  Shallowest 
depths  (<750  m)  in  the  test  area  are 
associated  with  the  Patton  Ridge, 
identifiable  as  a  rise  oriented  north- 
south  and  located  nearly  mid-range. 

The  following  species/stocks  of 
marine  mammals  are  found  in  the 
Southern  California  Bight  (SCB):  (1) 
California  sea  lion  {Zalophus 
califomianus);  (2)  harbor  seal  (Pboca 
vitulina);  (3)  northern  elephant  seal 
{Mironga  anquistrostris);  (4)  northern 
fur  seal  [Callorhinus  urs/nus);  (5)  Steller 
sea  lions  {Eumetopias  jubatus);  (6) 
Guadalupe  fur  seals  [Arctocepbalus 
townsendj);  (7)  common  dolphin 
[Delphinus  delphis);  (8)  striped  dolphin 
[Stenella  coenileoalba);  (9)  Risso's 
dolphin  [Grampus  griseus);  (10)  Pacific 
white-sided  dolphin  [Lagenorbyncbus 
obliquidens),  (11)  northern  right  whale 
dolphin  [Lissodelpbis  borealis);  (12) 
Dall's  porpoise  [Pbocoenoides  dalli); 
(13)  bottlenose  dolphin  [Tursiops 
truncatus);  (14)  killer  whale  {On:inus 
orca);  (15)  sperm  whale  [Pbyseter 
macrocepbalus);  (16)  beaked  whales 
(seven  species  requested  as  a  single 
group  because  of  difficulty  in 
identification  including  Baird's  beaked 
whale  (Berardius  bairdii),  Cuvier's 
beaked  whale  [Zipbius  cavirostris), 
Hubb's  beaked  whale  {Mesoplodon 
carlbubbsi),  Blainville's  beaked  whale 
(M.  densirostris).  Ginkgo-toothed  beaked 
whale  (M.  ginkgodens).  Hector's  beaked 
whale  (M.  hectori)  and  Stejneger's 
beaked  whale  (M.  stejnegeri));  (17) 


minke  whale  [Balaenoptem 
Qcutorostrata):  (18)  blue  wbale 
(Balaenoptem  musculus);  (19)  fin  whale 
[Balaenoptem  pbysalus);  (20)  sei  whale 
[Balaenoptem  borealis);  (21)  humpback 
whale  [Megaptera  novaengliae);  (22) 
gray  whale  [Escbricbtius  mbustus),  and 
(23)  right  whale  [Eubalaena  glacialis]. 
However,  because  of  low  population 
estimates  in  the  SCB  and  marine 
.mammal  monitoring  measures  planned 
in  association  with  the  tests,  no  impacts 
or  incidental  takes  of  Steller  sea  lions  or 
Guadalupe  fur  seals  are  expected  and 
incidental  take  authorizations  have  not 
been  requested.  A  description  of  the 
SCB  area  and  the  biology  and 
abundance  of  the  marine  mammal 
species  in  the  SCB  can  be  found  in  the 
EA  prepared  in  association  with  this 
proposed  activity.  A  copy  of  the  EA  is 
available  upon  request  (see  ADDRESSES). 

Effects  of  Military  Testing  Activities  on 
Marine  Mammals 

Potential  impacts  to  marine  mammals 
from  explosives  detonation  include 
exposure  to  chemical  by-products, 
lethal  and  injurious  incidental  take,  as 
well  as  physical  and  acoustic 
harassment.  Injury  or  death  could  occur 
as  a  direct  result  of  the  explosive  blast 
(concussion)  and  resultant  cavitation.! 
Injury  could  include  damage  to  internal 
organs  and/or  the  auditory  system.  Non- 
injuries harassment  of  marine  mammals 
could  occur  as  a  result  of  physiological 
response  to  both  the  explosion- 
generated  Shockwave  as  well  as  to  the 
acoustic  signature  of  the  detonation. 
Based  upon  information  provided  by  the 
U.S.  Navy,  NMFS  believes  it  is  unlikely 
that  injury  will  occur  from  exposure  to 
the  chemical  by-products  released  into 
the  surface  waters. 

Measures  To  Reduce  Impacts 

Because  of  the  highly  mobile  nature  of 
ship  shock  tests,  successful  avoidance 
of,  or  reduction  in,  the  incidental  taking 
of  marine  mammals  is  dependent  upon 
the  detection  of  marine  mammals. 
Extensive  pre-test  surveys  in  the  test 
area  are  being  conducted  in  an  effort  to 
document  on-range  marine  mammal 
seasonal  abundance  and  to  detect  areas 
of  high  mammal  density.  Three  80  nm^ 
(275  km2)  areas  for  ship  shock  tests  will 
be  identified  prior  to  each  test  based  on 
an  analysis  of  the  1993  NMFS  12-month 
aerial  survey  results  and  historical 
marine  mammal  survey  data.  Intensive 


>  The  area  of  cavitation  is  where  the  water 
pressure  k>ecomes  extremely  low  with  the  passage 
of  the  negative  shodi  wave  that  moves  down  from 
the  surface.  The  water  separates,  producing  a  region 
of  cavitation  bubbles  for  a  brief  time.  This  volume 
of  water  then  collapses  and  generates  a  weak 
positive  pressure  wave. 
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aerial  surveys  will  be  flown  in  the  three 
targeted  areas  1  month  prior  to  the  first 
scheduled  shock,  test  and  the  areas  will 
subsequently  be  ranked  from  low  to 
high  with  respect  to  marine  mammal 
density.  An  intensive  survey  will  be 
conducted  in  the  primary  test  area  2 
days  prior  to  each  scheduled  shock  test. 
If  marine  mammal  density  is  high,  the 
alternate  secondary  and  tertiary  areas 
will  be  surveyed  to  determine  their 
short-term  suitability  for  shock  tests. 
On  test  days,  extensive  aerial  and 
surface  surveillance  will  be  conducted 
to  monitor  for  the  presence,  behavior 
and  condition  of  marine  mammals 
before  and  after  each  detonation.  Pre- 
and  post-detonation  aerial 
reconnaissance  surveys  will  be 
conducted  from  a  fixed-wing  aircraft. 
Navy  helicopters,  and  from  the  test 
vessel.  If  marine  mammals,  sea  turtles, 
or  endangered  or  threatened  seabirds  are 
seen  within  the  2-nm  (3.7-km)-radius 
danger  zone  (for  the  10.000-lb.  (4,536- 
kg)  charge),  detonation  of  the  charge 
will  be -delayed  until  the  animals  exit 
the  danger  area.  Tests  will  not  be 
conducted  if  marine  mammals  are 
detected  within  the  danger  zone.  Also, 
tests  will  not  be  conducted  when 
weather  or  sea  conditions  preclude 
adequate  aerial  surveillance.  No 
detonations  will  be  permitted  without 
the  concurrence  of  the  Naval  Air 
Warfare  Station  Ecologist  assigned  to 
the  program  as  the  Environmental 
Coordinator.  Any  dead  marine 
mammals  and  turtles  seen  by  aerial 
survey  observers  during  the  pre-test 
aerial  survey  (48  hours  prior  to  test)  will 
be  documented  and  marked/tagged  so 
that  those  animals  that  were  dead  prior 
to  the  test  will  not  be  included  in 
incidental  take  numbers  reported  after 
the  trial. 

Moaitoring  and  Reporting 

After  each  detonation,  an  aerial 
reconnaissance  survey  of  the  shock 
zone,  to  3  nm  (5.6  km)  radial  distance 
from  the  detonation,  will  be  conducted 
by  NMFS  Southwest  Fisheries  Science 
Center  (SWFSC)  scientists  who  will 
notify  the  Marine  Animal  Recovery 
Team  (MART)  personnel,  onboard  an 
independent  recovery  vessel,  if  any 
dead  or  injured  marine  animals  are 
seen.  The  occurrence  of  live  marine 
mammals,  seabirds  and  sea  turtles  will 
also  be  documented  by  aerial  and  vessel 
survey  personnel.  Under  the  direction  of 
a  certified  marine  mammal  veterinarian, 
examination  and  recovery  of  any  dead 
or  injured  animals  will  be  undertaken 
by  MART.  .Necropsies  will  be  performed 
and  tissue  samples  taken  from  any  dead 
marine  mammals  or  sea  turtles. 
Activities  related  to  the  monitoring  of 


the  Navy  ship  ^ock  program  will  be 
authorized  under  these  regulations  and 
will  not  require  a  separate  permit  under 
section  104  of  the  MMPA. 

If  post-test  surveys  determine  that  an 
injurious  or  lethal  take  of  a  marine  • 
mammal  has  occurred,  the  test 
procedure  and  the  monitoring  methods 
will  be  reviewed  by  the  U.S.  Navy  and 
NMFS  and  appropriate  changes  may  be 
made.  Inter-agency  coordination 
between  the  Navy  and  NMFS/SWFSC 
will  ensure  that  the  tests  will  proceed 
by  the  safest  possible  means. 

VVithin  90  days  after  any  detonation 
project,  the  Navy  would  have  to  submit 
a  summary  report  to  NMFS.  This  report 
must  include  the  following  information: 
(1)  Date  and  time  of  the  test;  (2)  a 
summary  of  the  pre-test  and  post -test 
activities  related  to  mitigating  and 
monitoring  the  effects  of  explosives 
detonation  on  marine  mammal 
populations;  and  (3)  the  results  of  the 
monitoring  program,  including  numbers 
by  species/sto«  of  any  marine 
mammals  noted  injured  or  killed  as  a 
result  of  the  detonation  and  numbers 
that  may  have  been  harassed  due  to 
presence  within  the  safety  zone. 

An  annual  report  must  oe  submitted 
to  NMFS  no  later  than  120  days  prior  to 
the  date  of  expiration  of  the  annual 
Letter  of  Authorization  in  order  for 
issuance  of  a  Letter  of  Authorization  for 
the  following  year.  This  annual  report 
must  contain:  (1)  The  date  and  time  of 
all  tests  conducted  during  the  previous 
calendar  year;  (2)  a  report  on  all  pre-test 
and  post-test  activities  related  to 
mitigating  and  monitoring  the  effects  of 
explosives  detonation  on  marine 
mammal  populations;  (3)  the  results  of 
the  post-test  monitoring  program, 
including  numbers  by  species/stock  of 
any  marine  mammals  noted  injured  or 
killed  as  a  result  of  the  detonation  and 
numbers  that  may  have  been  harassed 
due  to  presence  within  the  safety  zone; 
and  (4)  the  results  of  population 
assessment  studies,  if  any.  made  on 
marine  mammals  in  the  SCB  during  the 
previous  year. 


Letter  of  Anthorization 

NMFS  will  renew  the  Letter  of 
Authorization  annually  upon  timely 
receipt  of  the  summary  and  aimual 
report,  a  determination  that  the 
maximum  incidental  take  authorizations 
have  not  been  exceeded,  and  that  the 
mitigation  measures  have  been 
undertaken.  If  one  or  more  species'  take 
levels  were  reached  or  exceeded  during 
the  previous  year.  NMFS  will  require 
the  holder  of  the  Letter  of  Authorization 
to  provide  additional  documentation  on 
the  taking,  and  the  measures  that  will  be 
undertaken  in  the  following  year  to 


prevent  exceeding  the  authorized 
incidental  take  levels  in  the  future. 

NMFS  will  review  these  reports  and 
if  it  is  determined  that  the  taking  may 
be  having  more  than  a  negligible  impact 
on  any  species,  or  if  the  methods  of 
taking,  monitoring,  or  reporting  are  not 
being  substantially  complied  with. 
NMFS  may,  under  §  228.6(e).  and  after 
notice  and  comment  in  the  Federal 
Register,  writhdraw  or  suspend  the 
Letter  of  Authorization. 

Conclusions 

While  NMFS  believes  that  detonation 
of  the  larger  (i.e..  1,200-  and  10.000-lb. 
(544-  and  4,536-kg))  charges  may  affect 
some  marine  mammals,  the  latest 
abundance  and  distribution  estimates 
indicate  that  the  taking  will  have  a 
negligible  impact  on  the  populations  of 
marine  mammals  inhabiting  the  waters 
of  the  SCB.  NMFS  concurs  with  the  U.S. 
Navy  that  impacts  can  be  mitigated  by 
mandating  conservative  safety  ranges  for 
marine  mammal  exclusion, 
incorporating  an  active  aerial  survey 
monitoring  effort  in  the  program  both 
prior  to,  and  after  detonation  of 
explosives,  and  provided  tests  are  not 
conducted  whenever  marine  mammals 
are  detected  within  the  testing  zone,  or 
if  weather  and  sea  conditions  preclude 
adequate  aerial  surveillance. 

Classification 

The  AA  has  determined,  based  on  an 
EA  prepared  by  NMFS.  that  this  action 
will  not  have  a  significant  impact  on  the 
environment.  As  a  result  of  this 
determination,  an  enviroimiental  impact 
statement  will  not  be  prepared.  The  EA 
is  available  upon  request  (see 
ADDRESSES). 

NMFS  will  be  consulting  with  the 
U.S.  Navy  under  section  7  of  the  ESA 
for  this  proposed  rule.  The  requirements 
for  mitigation,  as  well  as  monitoring 
tests,  in  conjunction  with  other  existing 
regulations,  are  expected  to  provide 
adequate  protection  for  listed  species. 

The  AA  has  determined  that  this 
proposed  rule  is  not  a  "major  rule" 
requiring  a  regulatory  impact  analysis 
under  Executive  Order  (E.O.)  12291. 
The  proposed  regulations  are  not  likely 
to  result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  cost  or  prices  for 
consumers,  individual  industries,  or 
government  agencies;  or  (3)  significant 
adverse  effect  on  competition, 
employment,  productivity,  innovation. 
or  on  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
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the  Small  Business  Administration  that 
this  proposed  rule,  if  adopted,  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.O. 
12612. 

This  proposed  rule  contains 
collectjon-of-information  requirements 
subject  to  the  provisions  of  the 
Paperwork  Reduction  Act.  The 
collections  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
OMB  Control  No.  064a-0151. 

The  reporting  burden  for  this 
collection  is  estimated  to  be 
approximately  27  hours  per  project, 
including  the  time  for  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information  including  suggestions  for 
reducing  this  burden,  to  the  National 
Marine  Fisheries  Service  (F/PR),  1335 
East-West  Highway.  Silver  Spring.  MD 
20910,  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503.  (Attn:  Paperwork  Reduction 
Act  Project  0648-0151.) 

NMFS  has  preliminarily  determined 
that  this  proposed  rule  may  resuh  in  an 
impact  on  living  marine  resources  that 
also  reside  within  the  coastal  zone  of 


the  State  of  California,  a  State  with  an 
approved  coastal  zone  management 
program  under  the  Coastal  Zone 
Management  Act  (CZMA).  However, 
aerial  monitoring  and  other  mitigation 
measures  that  will  be  employed  by  the 
U.S.  Navy  prior  to,  and  during,  testing 
will  result  in  a  negligible  impact  on 
marine  mammals  and  other  marine  life. 
The  U.S.  Navy  will  be  submitting  a 
consistency  determination  for  this 
activity  to  the  State  of  California's 
Division  of  Governmental  Coordination 
for  review  pursuant  to  the  CZMA 
section  307(c)(1)  and  15  CFR  part  930, 
subpart  C.  The  Navy,  under  15  CFR 
930.40  (multiple  Federal  agency 
participation),  will  be  the  lead  Federal 
agency  for  CZMA  Federal  consistency 
purposes. 

List  of  Subjects  in  50  CFR  Part  228 

Marine  mammals.  Reporting  and 
recordkeeping  requirements. 

Dated:  October  8. 1993. 

Samuel  W.  McKeen, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  reasons  set  forth  in  the  preamble. 
50  CFR  part  228  is  proposed  to  be 
amended  as  follows: 

PART  228— REGULATIONS 
GOVERNING  SMALL  TAKES  OF 
MARINE  MAMMALS  INaOENTAL  TO 
SPECIFIED  ACTIVITIES 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows:  » 


Authority:  16  U.S.C.  1361  et  seq. 

2.  Subpart  E  is  added  to  read  as 
follows: 

Subpart  E— Taking  of  Marine  Mammals 
Incidental  to  Underwater  Detonation  of 
Conventional  Explosives 

Sec. 

228.41  Specified  activity,  geographical 
region  and  incidental  take  levels. 

228.42  Effective  dates. 

228.43  Permissible  methods  of  taking: 
mitigation. 

228.44  Prohibitions. 

228.43    Requirements  for  monitoring  and 
rpporting. 

228.46  Renewal  of  Letter  of  Authorization. 

228.47  Modifications  to  Letter  of 
Authorization. 

Subpart  E— Taking  of  Marine  Mammals 
Incidental  to  Underwater  Detonation  of 
Conventional  Explosives 

S  228.41    Specified  activity,  geographical 
region,  and  Incidental  take  levels. 

(a)  Regulations  in  this  subpart  apply 
only  to  the  incidental  taking  of  marine 
mammals  specified  in  paragraph  (b)  of 
this  section  by  U.S.  citizens  engaged  in 
the  detonation  of  conventional  military 
explosives  within  the  waters  of  the 
Outer  Sea  Test  Range  of  the  Naval  Air 
Warfare  Center.  Pt.  Mugu,  Ventura 
County,  CA. 

(b)  The  incidental  take  of  marine 
mammals  under  the  activity  identified 
in  paragraph  (a)  of  this  section  is  limited 
annually  to  the  following  species  and 
species  groups: 


California  Sea  Lion  

Hartxx  Seal 

Norttiem  Elephant  Seal  , 

Norttiem  Fur  Seal  „. 

Common  Oolphtn  

Striped  Dolphin  „. 

Risso's  Dolphin  

Pacific  Whrte-Sided  Dolphin 
Ntofthem  Rt.  Whale  Dolphin  . 

Dall's  Porpoise  

Bottlenose  Dolphin 

Kiltef  Whale , 

Sperm  Whale  

Beaked  Whales 

Minke  Whale  

Blue  Whale 

Fin  Whale 

Sei  Whale ., 

Humpback  Whale 

Gray  Whale 

Right  Whale  


Lethal 


§228.42 


Injury 


38 

16 

158 

13 

16 

2 

1 

52 

24 

6 

4 

0 

6 

0 

0 

1 

0 

0 

0 

3 

0 


Harass- 
merrt 


173 

68 

724 

57 

67 

5 

2 

236 

108 

18 

15 

1 

20 

3 

4 

II 

6 

1 

4 

40 

1 


Effective  dates. 


Regulations  in  this  subpart  are 
efiective  from  [date  of  PUBLICATION  of 
the  FINAL  RULE  IN  THE  Federal 


Register)  through  IDATE  5  years  from 
date  of  publication  of  the  final  rule  in 
the  Federal  Register). 


S  22&43    Pennisslble  n)ethods  of  taking; 
mitigation. 

(a)  U.S.  citizens  holding  a  Letter  ol 
Authonzation  issued  pursuant  to 
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§  228.6  may  incidentally,  but  not 
intentionally,  take  marine  mammals  by 
harassment,  injury  or  killing  in  the 
course  of  the  detonation  of  conventional 
explosives  up  to  the  following 
maximum  annual  level  within  the  area 
described  in  §  228.41(a): 

(1)  12  detonations  of  10.000  lbs  (4.536 

kg); 

(2)  2  detonations  of  1 .200  lbs  (544  kg); 

(3)  10  detonations  of  100  lbs  (45  kg); 

(4)  10  detonations  of  10  lbs  (4.5  kg); 

and 

(5)  20  detonations  of  1  lb  (0.45  kg), 
provided  all  terms,  conditions,  and 
requirements  of  these  regulations  and 
such  Letter  of  Authorization  are 
complied  with. 

(b)  The  activity  identified  in 
paragraph  (a)  of  this  section  must  be 
conducted  in  a  manner  that  minimizes, 
to  the  greatest  extent  possible,  adverse 
impacts  on  marine  mammals  and  their 
habitat.  When  detonating  explosives, 
the  following  mitigation  measures  must 
be  utilized: 

(1)  If  marine  mammals  are  observed 
within  the  designated  safety  zone 
prescribed  in  the  Letter  of 
Authorization,  or  on  a  course  that  will 
put  them  within  the  safety  zone  prior  to 
detonation,  detonation  must  be  delayed 
until  the  marine  mammals  are  no  longer 
within  the  safety  zone. 

(2)  If  weather  and/or  sea  conditions 
preclude  adequate  aerial  surveillance, 
detonation  must  be  delayed  until 
conditions  improve  sufficiently  for 
aerial  surveillance  to  be  undertaken. 

(3)  If  post-test  surveys  determine  that 
an  injurious  or  lethal  take  of  a  marine 
mammal  has  occurred,  the  test 
procedure  and  the  monitoring  methods 
must  be  reviewed  and  appropriate 
changes  must  be  made  prior  to 
conducting  the  next  project. 

§228.44    Prohibitions. 

Notwithstanding  takings  authorized 
by  S  228.43  or  by  a  Letter  of 
Authorization  issued  under  §  228.6,  the 
following  activities  are  prohibited: 

(a)  The  taking  of  a  marine  mammal 
that  is  other  than  unintentional; 

(b)  The  violation  of,  or  failure  to 
comply  with,  the  terms,  conditions,  and 
requirements  of  this  part  or  a  Letter  of 
Authorization  issued  or  renewed  under 
§  228.6  or  §  228.46;  and 

(c)  The  incidental  taking  of  any 
marine  mammal  of  a  species  either  not 
specified  in  this  subfwrt  or  whose  taking 
authorization  for  the  year  has  been 
reached. 

§  228.45    Requirements  for  monitoring  and 
reporting. 

(a)  The  bolder  of  the  Letter  of 
Authorization  is  required  to  cooperate 


with  the  National  Marine  Fisheries 
Service  and  any  other  Federal,  state  or 
local  agency  monitoring  the  impacts  of 
the  activity  on  marine  mammals.  The 
holder  must  notify  the  Director. 
Southwest  Region.  National  Marine 
Fisheries  Service.  501  West  Ocean 
Boulevard,  suite  4200.  Long  Beach,  CA 
(Telephone:  (310)  980-4001).  at  least  2 
weeks  prior  to  activities  involving  the 
detonation  of  explosives  in  order  to 
satisfy  paragraph  (f)  of  this  section. 

(b)  The  holder  of  the  Letter  of 
Authorization  must  designate  a 
qualified  on-site  individual(s)  to  record 
the  effects  of  explosives  detonation  on 
marine  mammals  that  inhabit  the  Outer 
Sea  Test  Range. 

(c)  The  primary  test  area,  and  if 
necessary,  secondary  and  tertiary  test 
areas,  in  the  Outer  Sea  Test  Range,  must 
be  surveyed  by  marine  mammal 
biologists  and  other  trained  individuals, 
and  the  marine  mammal  populations 
monitored,  approximately  48  hours 
prior  to  a  scheduled  detonation,  on  the 
day  of  detonation,  and  for  a  period  of 
time  specified  in  the  Letter  of 
Authorization  after  each  test  or  project. 
Monitoring  shall  include,  but  not 
necessarily  be  limited  to.  aerial 
surveillance  sufficient  to  ensure  that  no 
marine  mammals  are  within  the 
designated  safety  zone  nor  are  likely  to 
enter  the  designated  pafety  zone  prior  to 
or  at  the  time  of  detonation. 

(d)(1)  Under  the  direction  of  a 
certified  marine  mammal  veterinarian, 
examination  and  recovery  of  any  dead 
or  injured  marine  mammals  will  be 
conducted.  Necropsies  will  be 
performed  and  tissue  samples  taken 
from  any  dead  animals.  After 
completion  of  the  necropsy,  animals  not 
retained  for  shoreside  examination,  will 
be  tagged  and  returned  to  the  sea.  The 
occurrence  of  live  marine  mammals  will 
also  be  documented. 

(2)  Activities  related  to  the  monitoring 
described  in  paragraph  (d)(1)  of  this 
section  or  the  Letter  of  Authorization 
issued  under  this  part  may  include  the 
retention  of  marine  mammals  without 
the  need  for  a  separate  scientific 
research  permit.  The  use  of  such  marine 
mammals  in  other  scientific  research 
may  be  authorized  pursuant  to  50  CFR 
parts  216  and  220. 

(e)  At  its  discretion,  the  National 
Marine  Fisheries  Ser\'ice  may  place  an 
observer  on  either  the  towing  vessel, 
target  vessel,  or  both,  and  on  any  ship 
or  aircraft  involved  in  marine  mammal 
reconnaissance,  or  monitoring  either 
prior  to,  during,  or  after  explosives 
detonation  in  order  to  monitor  the 
impact  on  marine  mammals. 

(T)  A  summary  report  must  be 
submitted  to  the  Assistant 


Administrator  for  Fisheries.  NOAA. 
within  90  days  after  the  conclusion  of 
any  explosives  detonation  project.  This 
report  must  include  the  following 
information: 

(1)  Date  and  time  of  the  test(s): 

(2)  A  summary  of  the  pre-test  and 
post-test  activities  related  to  mitigating 
and  monitoring  the  effects  of  explosives 
detonation  on  marine  mammal 
populations;  and 

(3)  Results  of  the  monitoring  program 
including  numbers  by  species/ stock  of 
any  marine  mammals  noted  injured  or 
killed  as  a  result  of  the  detonation  and 
numbers  that  may  have  been  harassed 
due  to  presence  within  the  safety  zone. 

(g)  An  annual  report  must  be 
submitted  to  the  Assistant 
Administrator  for  Fisheries,  NOAA,  no 
later  than  120  days  prior  to  the  date  of 
expiration  of  the  annual  Letter  of 
Authorizaticm  in  order  for  issuance  of  a 
Letter  of  Authorization  for  the  following 
year.  This  annual  report  must  contain 
the  following  information: 

(1)  Date  and  time  of  all  tests 
conducted  under  the  expiring  Letter  of 
authorization: 

(2)  A  report  on  all  pre-test  and  post- 
test  activities  related  to  mitigating  and 
monitoring  the  effects  of  explosives 
detonation  on  marine  mammal 
populations: 

(3)  Results  of  the  monitoring  program, 
including  numbers  by  species/stock  of 
any  marine  mammals  noted  injured  or 
killed  as  a  result  of  the  detonation  and 
numbers  that  may  have  been  harassed 
due  to  presence  within  the  designated 
safety  zone: 

(4)  If  one  or  more  species*  take  levels 
have  been  reached  or  exceeded  during 
the  previous  year,  additional 
documentation  must  be  provided  on  the 
taking  and  a  description  of  any 
measures  that  will  be  taken  in  the 
following  year  to  prevent  exceeding  the 
authorized  incidental  take  level. 

(5)  Results  of  any  population 
assessment  studies  made  on  marine 
mammals  in  the  Outer  Sea  Test  Range 
during  the  previous  year. 

$228.46    Renewal  Of  Letter  Of 
Authorization. 

(a)  A  Letter  of  Authorization  issued 
under  §  228.6  for  the  activity  identified 
in  §  228.41(al  will  be  renewed  annual 
upon: 

(1)  Timely  receipt  of  the  reports 
required  under  $  228.45(fl  and  (g)  which 
have  been  reviewed  by  the  Assistant 
Administrator  for  Fisheries,  NOAA.  and 
determined  to  be  acceptable; 

(2)  A  determination  that  the 
maximum  incidental  take  authorizations 
in  §  228.41(b)  will  not  be  exceeded:  and 

(3)  A  determination  that  the 
mitigation  measures  required  under 
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§  228.43(b)  and  the  Letter  of 
Authorization  have  been  undertaken. 

(b)  If  a  species'  annual  authorization 
is  exceeded,  the  National  Ndarine 
Fisheries  Service  will  review  the 
documentation  submitted  with  the 
annual  report  required  under 
§  228.45(g),  to  determine  that  the  taking 
is  not  having  more  than  a  negligible 
impact  on  the  species  of  stock  involved. 

fc)  Notice  of  issuance  of  a  renewal  of 
the  Letter  of  Authorization  will  be 
published  in  the  Federal  Register. 

§228.47    MedRlcatlons  to  Letter  of 
AuttKKlzalion. 

(a)  In  addition  to  complying  with  the 
provisions  of  §  228.6,  except  as 
provided  in  paragraph  (b)  of  this 
section,  no  substantive  modincation, 
including  withdrawal  or  suspension,  to 
the  Letter  of  Authorization  issued 
pursuant  to  §  228.6  and  subject  to  the 
provisions  of  this  subpart  shall  be  made 
until  after  notice  and  an  opportunity  for 
pi^lic  comment.  For  purposes  of  this 
paragraph,  renewal  of  a  Letter  of 
Authorization  under  §  228.46.  without 
modification,  is  not  considered  a 
substantive  modification. 

(b)  If  the  National  Marine  Fisheries 
Service  determines  that  an  emergency 
exists  that  poses  asigniGcant  risk  to  the 
well-being  of  the  species  or  stocks  of 
marine  mammals  specified  in  §228.41, 
or  that  significantly  and  detrimentally 
alters  the  scheduling  of  explosives 
detonation  within  the  area  speciBed  in 
§  22(L4X,  the  Letter  of  Authorization 
issued  pursuant  to  §  228.6,  or  renewed 
pursuant  to  this  section  may  be 
substantively  modified  without  prior 
notice  and  an  opportunity  for  public 
comment.  A  notice  will  be  published  in 
the  Federal  Kegister  subsequent  to  the 
action. 

(PR  Doc  93-2S£7e  Filed  10-14-93;  g.45  am] 
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50  CFR  Part  675 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  of  an 

amendment  to  a  fishery  management 

plan  and  request  for  comments. 

SUMMARY:  NMFS  announces  that  the 
North  Pacific  Fishery  Management 
Council  (Council)  has  submitted 
Amendment  24  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (BSAI)  for  Secretarial 
review  and  is  requesting  comments  from 
the  public.  Copies  of  the  amendment 
may  be  obtained  from  the  Council  (see 
ADDRESSES). 

DATES:  Comments  on  the  FMP 
amendment  should  be  submitted  on  or 
before  December  7, 1993. 
ADDRESSES:  Comments  on  the  FMP 
amendment  should  be  submitted  to 
Ronald  ].  Berg,  Chief,  Fisheries 
Management  Division,  Alaska  Region. 
NMFS,  P.O.  Box  21666.  Juneau,  Alaska, 
99802  (Attn:  Lori  Gravel). 

Copies  of  the  amendment  and  the 
environmental  assessment/regulatory 
impact  review/initial  regulatory 
flexibility  analysis  prepared  for  the 
amendment  are  available  from  the  North 
Pacific  Fishery  Management  Council, 
P.O.  Box  103136.  Anchorage,  Alaska 
99510  (telephone  907-271-2809). 
FOR  FURTHER  WFORIMTON  CONTACT: 
Susan  Salveson,  National  Marine 
Fisheries  Service,  Alaska  Region,  907- 
586-7228. 

SUPH£MiaaM(f  MFORIMTION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  AdJ 


requires  that  each  Region^  Fishery 
Management  Council  submit  any  fishery 
management  plan  or  plan  amendment  it 
prepares  to  the  Secretary  of  Commerce 
(Secretary)  for  review  and  approval, 
disapproval,  or  partial  disapproval.  The 
Magnuson  Act  also  requires  that  the 
Secretary,  upon  reviewing  the  plan  or 
amendment,  roust  immediately  publish 
a  notice  that  the  plan  or  amendment  is 
available  for  public  review  and 
comment.  The  Secretary  will  consider 
the  public  comments  received  during 
the  comment  period  in  determining 
whether  to  approve  the  plan  or 
amendment. 

Amendment  24  would:  (1)  Establish 
explicit  allocations  of  the  BSAI  Pacific 
cod  total  allowable  catch  among  vessels 
using  trawl,  jig,  and  hook-and-line  or 
pot  gear,  and  (2)  authorize  the  seasonal 
apportionment  of  the  amount  of  Pacific 
cod  allocated  todiSerent  gear  groups. 

A  proposed  rule  to  establish  gear 
allocations  of  Pacific  cod  and  seasonal 
apportioiunents  of  the  amount  of  Pacific 
cod  allocated  to  vessels  using  bood-and- 
line  or  pot  gear  has  been  submitted  for 
Secretarial  review  and  approval,  under 
the  authority  provided  under  proposed 
Amendment  24. 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  etseq 
Dated:  Oct(^>ef  8. 1993. 
)oe  P.  Clem, 

Acting  DiTKtor,  Office  (^Fisheries 
ConservatioTi  and  Management,  Nationt^ 
hAarine  Fisheries  Service. 
[FR  Doc.  93-25266  Fiied  10-6-93;  3:40  pml 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Newberry  National  Volcanic  Monument 
Advisory  Council;  Meeting 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Newberry  National  Volcanic 
Monument  Advisory  Council  meeting. 

SUMMARY:  The  Newberry  National 
Volcanic  Monument  Advisory  Council 
will  meet  on  October  28. 1993  at  the 
Bend/Fort  Rock  Ranger  District.  1230 
NE  3rd  Street  in  Bend.  Oregon.  The 
meeting  will  begin  at  9  a.m.  and 
continue  until  4  p.m.  Agenda  items  to 
be  covered  include:  Reviewing  the 
preliminary  draft  Environmental  Impact 
Statement  for  the  Monument,  and 
updates  on  staff  reports  from  the 
summer  season. 

Interested  members  of  the  public  are 
encouraged  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Carolyn  Wisdom,  Project  Coordinator, 
Fort  Rock  Ranger  District  USPS,  1230 
NE  3rd.  Bend.  OR  97701.  (503)  383- 
4702  or  383-4704. 

Dated:  October  5, 1993. 
Michael  C.  fohnson. 

Acting  Deschutes  National  Forest  Supervisor. 
|FR  Doc.  93-25353  Filed  10-14-93.  8:45  am] 
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North  Fork  John  Day  Wild  and  Scenic 
River  Management  Plan,  Umatilla  and 
Wallowa-Whitman  National  Forest, 
Baker.  Grant,  and  Umatilla  Counties. 
Oregon 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  availability. 

SUMMARY:  On  September  7  and 
September  13, 1993.  Umatilla  and 
Wallowa-Whitman  Forest  Supervisors, 
Jeff  D.  Blackwood  and  R.M.  Richmond, 
made  a  joint  decision  to  adopt  into  their 


Forest  Plans  the  North  Fork  John  Day 
Wild  and  Scenic  River  Management 
Plan  which  required  amendments  to  the 
Umatilla  and  Wallowa- Whitman  Forest 
Plans. 

This  plan  identifies  use  levels,  facility 
development  levels,  resource  protection 
measures,  and  sets  the  general 
management  direction  for  managing  the 
North  Fork  John  Day  Wild  and  Scenic 
River.  This  amendment  is  necessary  to 
implement  the  Wild  and  Scenic  Rivers 
Act  which  required  the  Forest  Service  to 
develop  a  management  plan  for  the 
North  Fork  John  Day  River.  Interim 
direction  was  identifled  in  the  Forest 
Plan  as  Management  Area  7  (Wild  and 
Scenic  Rivers).  The  environmental 
assessment  documents  the  analysis  of 
alternatives  to  managing  the  North  Fork 
John  Day  Wild  and  Scenic  River  in 
accordance  with  the  Wild  and  Scenic 
Rivers  Act. 

This  decision  is  subject  to  appeal 
pursuant  to  Forest  Service  regulations 
36  CFR  part  217.  Appeals  must  be  filed 
within  45  days  from  the  date  of 
publication  in  the  East  Oregonian  or 
Baker  Qty  Herald.  Notices  of  Appeals 
must  meet  the  requirement  of  36  CFR 
217.9. 

The  environmental  assessment  for  the 
North  Fork  John  Day  Wild  and  Scenic 
River  Management  Plan  is  available  for 
the  public  review  at  the  Umatilla 
National  Forest  Supervisor's  Office  in 
Pendleton,  Oregon  or  Wallowa- 
Whitman  National  Forest  Supervisor's 
Office  in  Baker  City,  Oregon. 

EFFECTIVE  DATE:  Implementation  of  this 
decision  shall  not  occur  within  7  days 
following  publication  of  the  legal  notice 
of  the  decision  in  the  East  Oregonian  or 
Baker  City  Herald. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marty  Gardner,  Wallowa- Whitman 
National  Forest,  P.O.  Box  907,  Baker 
Gty,  Oregon  97814  or  phone  (503)  523- 
6391. 

Dated:  September  30. 1993. 
Jeff  D.Blackwood, 
Forest  Supervisor,  Umatilla  National  Forest. 

Dated:  September  22. 1993. 

John  W.  Austin, 

Acting  Forest  Supervisor,  Wallowa-Whitman 
National  Forest. 

|FR  Doc.  93-25305  Filed  10-14-93;  8:45  am] 
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COMMISSION  ON  aVIL  RIGHTS 

Agenda  and  Notice  of  Put>l»c  Meeting 
of  the  Georgia  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Georgia  Advisory  Committee  to  the 
Commission  will  convene  at  2  p.m.  and 
adjourn  at  5  p.m.  on  Wednesday, 
November  3, 1993.  at  the  NationsBank 
Tower.  600  Peachtree  Street.  52nd  Floor 
Conference  Room  A,  Atlanta.  Georgia 
30308.  The  purpose  of  this  meeting  is: 
(1)  To  discuss  the  status  of  the  SACs 
and  the  Commission;  (2)  to  hear  a  report 
on  civil  rights  progress  and/or  problems 
in  the  State  and  Nation;  (3)  to  discuss 
the  Affirmative  Action  (AA)  and  Equal 
Opportunity  (EO)  plans  of  the  Atlanta 
Committee  for  the  Olympic  Games 
(AGOG)  as  they  relate  to  minorities  and 
wonwn;  and  (4)  discuss  possible  topics 
for  next  project. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Dale  M. 
Schwartz,  404-657-8097  or  Bobby  D. 
Doctor,  Director  of  the  Southern 
Regional  Office,  404-730-2476  (TDD 
404-730-2481).  Hearing-impaired 
persons  .vho  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  October  6, 1993. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
IFR  Doc.  93-25272  Filed  10-14-93;  8:45  am) 
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Agenda  and  Notice  of  Public  Meeting 
of  the  Hawaii  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Hawaii  Advisory  Committee  to  the 
Commission  will  convene  at  9  a.m.  and 
aa)Oum  at  12  noon  on  Thursday, 
November  18. 1993.  at  the  Waikiki 
Trade  Center.  2255  Kuhio  Avenue.  11th 
Floor  Conference  Room.  Honolulu. 
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Hawaii  96615.  Th«  purpose  of  the 
meeting  is  to  provide  orientation  for 
new  members,  discuss  civil  xights 
issues,  and  plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Andre  S. 
Tatibonet  or  Philip  Montez,  Director  of 
the  Western  Regional  Office.  213-894- 
3437  (TDD  213-694-0508).  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
puisuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  October  8, 
1993. 
Can>l-Lee  Hurley. 

Chief.  Regional  Programs  Coordination  Unit. 
IFR  Doc.  93-25379  Filed  10-14-93;  8:45  ami 
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Agenda  and  Notice  of  Public  Meeting 
o<  ttte  New  Yort  State  Advisory 
ComniMtee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  New 
York  State  Advisory  committee  will  be 
convened  at  9:30  a.m.  and  adjourn  at 
5  JO  p.m.  on  Tuesday,  November  9, 
1993,  in  the  Third  Floor  Auditorium  of 
the  Chemical  Bank  Building,  270  Park 
Avenue  (between  47th  and  48th  Streets) 
in  New  York  Qty,  New  York  10017.  The 
purposes  of  the  meeting  are  to  orient 
new  members  and  hold  a  forum  on 
inteigroup  cooperation. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
'to  the  Committee,  should  contact 
Committee  Chairperson  Dr.  Setsuko  M. 
Nishi  or  John  L  Binkley,  Director  of  the 
Eastern  Regional  Office,  202-376-7533 
(TDD  202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
Irs  before  the  scheduled  date  of  the 

I  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
aikd  pegolations  of  the  Commission. 

Dated  at  Washington,  DC,  October  8. 1993. 
Carol-Lee  Hnrley, 

Chief,  Regional  Programs  Coordination  Unit 
IFR  Doc.  93-25380  Filed  10-14-93: 8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  1000938] 

Gulf  of  Mexico  Fishefy  Management 
CouncD;  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  pt^lic  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council's  Law 
Enforcement  Advisory  Panel  will  meet 
on  October  21-22, 1993,  at  the  San 
Antonio  Marriott  Riverwalk  Hotel,  711 
East  Rirerwaik.  San  Antonio.  TX: 
telephone:  (210)  224-4555.  The  meeting 
will  begin  on  October  21  at  6:30  ajn. 
and  continae  until  5  pjn.  and  on 
October  22  at  8  a.m.  until  12:00  noon. 
The  agenda  items  are  as  fellows: 

(1)  Discuss  the  Prohibition  of  the  Use 
of  Bleach  in  Taking  Spiny  Lobsters; 

(2)  Review  Draft  Amendment  #7  to  the 
Fishery  Management  Plan  for  Coastal 
Migratory  Pelagics  (which  involves 
commercial  king  madeerel  allocations 
off  South  Florida); 

(3)  Review  Draft  Amendment  #2  to  the 
Coral  Fishery  Management  Plan  to 
manage  the  harvest  of  live  rock; 

(4)  Review  Draft  Amendment  #8  to  the 
Reef  Fish  Fishery-  Management  Plan 
which  encompasses  effort  management 
for  the  red  snapper  fishery  throttgh 
framework  measures,  license  limitation 
or  individual  transferable  quotas  (ITQs); 
and 

(5)  An  Extension  of  the  Reef  Fish 
Permit  Moratorium. 

I^uests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Be\'erly  BadiUo  at 
the  above  address  by  October  14. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council,  5401  West  Kennedy  Boulevard, 
suite  331.  Tampa,  FL;  telephone:  813- 
228-2815. 

Dated:  October  7, 1993. 
JoeP.Cleia. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marijte  Fisheries  Service. 
IFR  Doc  93-25302  Filed  10-14-93;  8:45  am] 
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Marine  Mammals;  Application  for 
Put>Uc  DispUqr  Pennit 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NQAA,  Commerce. 


ACTION:  Application  for  Public  Display 
Permit,  James  W.  Tiebor  (P196A). 

SUMMARY:  Notice  is  hereby  given  that  an 
applicant  has  applied  in  die  form  for  a 
permit  to  obtain  tiie  care  and  custody  of 
marine  mammals  as  authorized  by  the 
Marine  Mammal  Protectian  Act  of  1972 
(16  U.S.C  1361-1407),  and  the 
Regulations  Governing  tlie  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216). 

1.  Applicant:  |ames  W.  Tiebor,  dba 
Leisure  Connection,  Leienfelsstr.  26. 
8000  Munich  60,  Germany. 

2.  Type  of  Pennit:  Public  Display. 

3.  Number  and  Name  of  Animals: 
Two  California  sea  lions  (Zalophus 
califomianus)  from  captive  stock. 

The  applicant  requests  authorization 
to  obtain  permanent  ctistody  of  two 
male  California  sea  lions,  currently  in 
the  custody  of  Dinnes  Memorial 
Veterinary  Hospital,  at  Hawk's  Cay 
Resort,  Marathon.  Florida,  for  the 
purposes  of  public  display  at 
Europe 'Park,  Rust,  Gwroany. 

Concurrent  with  the  publicatioQ  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Comnaerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Conmiittee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  NMFS, 
NOAA,  U.S.  Department  of  Commeroe. 
Silver  Spring,  MD  20910,  within  30 
days  of  the  publication  of  this  notice. 
Those  individuals  requesting  a  hearii^ 
should  set  forth  the  specific  reasons 
why  a  hearing  on  this  particular 
application  would  be  appropriate.  The 
holding  of  such  a  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  ior  Fisheries. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review,  by  appointment,  in  the 
follov\ing  offices: 

Permits  Division,  Office  of  Protected 
resources,  NMFS.  NOAA,  1315  East- 
West  Highway,  room  13130,  Silver 
Spring,  MD  20910  (301/713-2289);  and 

Director,  Southeast  Region,  NMFS. 
NOAA,  9450  Koger  Blvd..  St. 
Petersburg.  FL  33702  (813/893-3141). 

Dated:  October  7, 1993. 
WUliam  W.  Fox.  Ir.. 

Director,  Office  of  Protect^  Pesourca. 
National  Marine  Fisheries  Service. 
IFR  Doc.  93-25304  Filed  10-14-93;  8:45  am) 
BtLUNGCOOE  asifr-a-M 


53500 


Federal  Register  /  Vol.  58,  No.  198  /  Friday.  October  15,  1993  /  Notices 


COMMTTTEEFORTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Restraint  Limits 
for  Certain  Cotton,  Wool,  Man-Made 
Rber,  Silk  Blend  and  Ottter  Vegetable 
Fiber  Textiles  and  Textile  Products 
Produced  or  Manufactured  in  tt)e 
Republic  of  Korea 

October  8. 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  October  15, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Etepartment  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6707.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  certain  limits 
are  being  adjusted,  variously,  for 
carryforward  used,  swing,  carryover  and 
special  shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 
published  on  November  23, 1992).  Also 
see  57  FR  52619.  published  on 
November  4, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
RonaM  L  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  bnplementatioii  of  Textile 
Agreements 

Octol>er  8, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 


issued  to  you  on  Octotwr  29, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  Hoer,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Korea  and 
exported  during  the  twelve-month  period 
which  began  on  January  1. 1993  and  extends 
through  December  31, 1993. 

Effective  on  October  15. 1993,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  by  the  current 
bilateral  agreement  between  the  Governments 
of  the  United  States  and  the  Republic  of 
Korea: 


Category 


Group! 

200-229,300- 
326.360-363. 
369-0*.  40O- 
414,  464-469, 
600-629.665- 
669  and  670- 
03,  as  a  group. 
Subteveis  wittvn 

Groupi 

200 

201  

313 

315 

611 

613/614 

619/620 

624 

625/626/627/628/ 

629. 
Group  H 
237,239.330- 

359.  431-459 

and  630-659. 

as  a  group. 
Subgroup  within 
Group  II 
333/334/335. 

336,341.350 

and  448,  as  a 

group. 
Sublevels  wittiin 
Group  II 


Adjusted  twelve-montt) 
Nmitf 


402,457,580  square  me- 
ters equivalent. 


441,595  kHograms. 

1.528,093  kjlograms. 

43,614,071  square  mo- 
ters. 

26,340,731  square  me- 
ters. 

17,902,014  square  me- 
ters. 

3,553,739  square  me- 
ters. 

6,353.655  square  me- 
ters. 

96,250,720  square  me- 
ters. 

7,979,760  square  me- 
ters. 

14,749,094  square  me- 
ters. 

558.115.273  square  me- 
ters equivalent 


11.807,272  square  me- 
ters equivalent. 


237 „ 

57,867  dozen. 

239 

966,479  kilograms. 
259.262  dozen  of  wtitch 

333«34«35  . 

not  more  tt«n 

132.512  dozen  shaN 

be  in  Category  335. 

336 

42,871  dozea 

338/339 

1,141.504  dozen. 

340 

646.269  dozen  of  whicti 

rrat  more  than 

337,283  dozen  shall 

be  in  Category  340- 
D*. 
179.021  dozen. 

341  .„ 

342^42 

208,383  dozen. 

Category 

Adjusted  twelve-month 
Umiti 

345 

112.987  dozen. 

347/348 

455,325  dozen. 

350 _.. 

16,083  dozen. 

351/651  „... 

218,911  dozen. 

352 

170.351  dozen. 

353/354/653/664 

249.868  dozen. 

433 

14,205  dozen. 

434 „ 

7,355  dozen. 

435 

35.538  dozen. 

436 

15,184  dozen. 

442 

51 ,31 5  dozen. 

443 „„ 

338. 1 59  numbers 

444 

54,364  numbers. 

445/446 ™. 

53.292  dozen. 

448 _... 

36,100  dozen. 

459-W5  

96,749  kitograms. 

631  

290,324  dozen  pairs. 

632 

1,537.965  dozen  pairs. 

633/634/635 

1,358,750  dozen  of 

wtiich  not  rrxxe  than 

154,381  dozen  shall 

be  in  Category  633 

and  not  more  than 

575,327  dozen  shall 

be  in  Category  635. 

636 

280,914  dozea 

640-08  

2.989.227  dozen. 

641  

1,077,958  dozen  of 

which  not  more  than 

40,718  dozen  shaH  be 

In  Category  641-Y'. 

647/648 

1.287,261  dozen. 

650  . _. 

23,537  dozen. 

659-«» 

1.286,095  kik)grams. 

SU)ievel  within 

Group  III 

835 _.... 

29,916  dozen. 

Group  VI 

369-IJ6704y 

57,320,432  square  me- 

870». 

ters  equivalent. 

'The  limits  have  not  been  adjusted  to 
account  for  any  imports  exported  after 
December  31,  1992. 

2  Category  369-0:  all  HTS  numbers  except 
4202.12.4000,  4202.12.8020,  4202.12.8060. 
4202.92.1500.  4202.92.3015,  4202.92.6000 
(Category  369-L);  and  5601 .21 .0090. 

3  Category  670-0:  all  HTS  numbers  except 
4202.12.8030,  4202.12.8070.  4202.92.3020. 
4202.92.3030  and  4202.92.9020  (Category 
670-L). 

<  Category  340-D:  only  HTS  numbers 
6205.202015,  6205.20.2020,  6205.202025 
and  620520.2030. 

5Catego7  459-W:  only  HTS  number 
6505.90.4090. 

640-O:    only    HTS    numbers 

6205.30.2020,    6205.30.2030. 

6205.902030  and 


641-Y:    only    HTS    numbers 
6204292030,    6206.40.3010 


•Category 
6205.30.2010, 
6205.302040. 
6205.90.4030. 

7  Category 
620423.0050. 
and  6206.40.3025 

"Category  650-R  only  HTS  numbers 
6502.00.9030,  6504.00.9015,  6504.00.9060, 
6505.90.5090,  6505.90.6090,  6505.90.7090 
and  6505.90.8090. 

•Category  870;  Category  369-L:  only  HTS 
numbers  4202.12.4000,  4202.12.8020. 
4202.12.8060,  4202.92.1500,  4202.923015 
and  4202.92.6000;  Category  670-L:  only  HTS 
numbers  4202.12.8(a0.  4202.12.8070. 
4202.92.3020.  4202.92.3030  and 

4202.92.9025, 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
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these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.&C.  553(a)(1). 

Sincerely. 
Ronald  I.  Levin. 

Acting  Chainnan.  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFRDoc.  93-25265  Filed  10-14-93:  8:45  am) 

BILIJNC  COM  3910-Oft-F 

« 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Man-Made  Fiber,  Silk  Blend 
and  Ottier  Vegetable  Fit}er  Textile 
Products  Produced  or  Manufactured  in 
Thailand 

OctiaberB.  1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACnON:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFPECnVE  DATE:  October  12.  1993. 

FOA  FUFTTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6717.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 
published  on  November  23. 1992).  Also 
see  57  FR  53475,  published  on 
November  10. 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 


only  in  the  implementation  of  certain  of 
its  provisions. 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  8. 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  4, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Thailand  and 
exj>orted  during  the  twelve-month  period 
which  t>cgan  on  January  1, 1993  and  extends 
through  December  31, 1993. 

Effective  on  October  12, 1993,  you  are 
directed  to  amend  further  the  November  4, 
1992  directive  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  textile 
agreement  between  the  Governments  of  the 
United  States  and  the  Thailand: 


Category 


Levels  in  Group  I 
604  


607 

611 

619 


Sublevels  in  Group  II 

340  

347/348/847  


Twelve-moolti  limit ' 


541,013  kilograms  of 
wfiich  not  more  than 
360.676  kilograms 
shall  t>e  in  Category 
604-A2. 

2,266,730  kikjgrarru. 

13,098,084  square  me- 
ters. 

5,410,134  square  me- 
ters. 

209,327  ckJzen. 
522,180  dozen. 


^The  limits  have  r>ot  t>cen  adjusted  to 
account  for  am  imports  exported  after 
December  31,  1992. 

'Category  604-A:  only  HTS  number 
5509.32.0000. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  h\\  within  the  foreign  a^irs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Ronald  I.  Levia, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc.  93-25267  Filed  10-14-93;  8:45  ami 

BILUNO  CODE  35ie-OA-F 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACnON:  Additions  to  procurement  list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

EFFECTIVE  DATE:  November  15, 1993. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  On  August 
20, 1993,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notice  (58  FR  44329) 
of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  services,  fair  market 
price,  and  impact  of  the  additions  on 
the  current  or  most  recent  contractors, 
the  Committee  has  determined  that  the 
commodity  and  seivices  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  knowm  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Prociirement  List. 
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Accordingly,  the  following 
commodity  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodity 

Insulation  Tape,  Electrical 
S97O-0O-1 50-2009 

Scrrion 

Grounds  Maintenance,  Marine  Corps  Air 

Station,  Buildings  80. 154. 155  and  2000, 

Cherry  Point,  North  Carolina 
JanitorialA^ustodial,  Federal  Building,  U.S. 

Post  Office  and  Courthouse.  Batesville, 

Arkansas 

This  action  does  not  aflisct  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Boverly  L.  Milkman, 
Executive  Director. 
|FR  Doc.  93-25373  Filed  10-14-93:  845  am) 

MUMa  COM  Mt»-39-^ 


Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTON:  Additions  to  PrxKiurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  sleeping  shirts  to  be 
furnished  by  a  nonprofit  agency 
employing  jjersons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECnve  DATE:  November  15. 1993. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403. 
1735  JefTerson  Davis  Highway, 
Arhngton,  Virginia  22202-3461. 
FOR  FURT>CR  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMSTTARY  INFORMATION:  On  June 
11.  1993,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  a  notice  (58  FR 
32656)  of  the  proposed  addition  of  these 
shirts  to  the  Procurement  List. 
Comments  were  received  from  the 
current  contractor  for  the  shirt,  both 
directly  and  through  a  Member  of 
Congress.  The  contractor  claimed  that 
losing  the  ability  to  supply  the  shirt  to 
the  Government  would  deprive  it  of  a 
large  portion  of  its  total  sales.  It  also 
indicated  that  it  has  recently 
experienced  an  extended  period  of 
Hnancial  losses  and  needs  the  contract, 
on  which  it  has  just  begun  producing, 
to  rebuild  its  work  force  and  recoup  its 
startup  costs  for  the  contract.  The 
contractor  further  noted  that  it  is  in  a 
labor  surplus  area  and  the  Committee's 
action  would  result  in  unemployment 
for  many  of  its  workers.  The  contractor 
claimed  that  it  needs  to  supply  100%  of 


the  Government's  requirement  for  the 
shirt  to  make  its  competitively  bid  price 
cost  effective. 

The  impact  figures  the  contractor 
supplied  presume  that  the  contractor 
would  lose  the  ability  to  supply  all  of 
the  Government  requirement  for  the 
shirt.  Moreover,  the  contractor  may  have 
perceived  that  the  addition  would  affect 
its  current  contract.  When  an  item  is 
included  on  the  Committee's 
Procurement  List,  only  future 
procurements  of  that  item  are  affected. 
Consequently,  the  contractor  will  be 
able  to  complete  its  contract  and 
amortize  its  startup  costs,  if  it  can  do  so 
during  the  current  contract. 

Regarding  startup  costs,  the 
Committee  does  not  consider  the  loss  of 
an  opportunity  to  recoup  startup  costs 
through  subsequent  contracts  to 
constitute  severe  adverse  impact 
because  no  company  is  guaranteed  a 
contract  under  the  competitive  bidding 
system,  so  any  contractor  who  intends 
to  amortize  its  startup  costs  on 
subsequent  Government  contracts  is 
taking  a  business  risk  that  it  will  lose 
this  opportunity  if  it  fails  to  win  the 
succeeding  contracts.  Additionally,  the 
Committee's  initial  proposal  was  to  add 
only  50  percent  of  the  Government's 
requirement  to  the  Procurement  List. 
Because  of  potential  impact  on  the 
contractor,  the  Committee  has  decided 
to  reduce  the  portion  added  to  the 
Procurement  List  to  40  percent  of  the 
Government  requirement.  Loss  of  sales 
for  the  portion  to  be  added  does  not,  in 
the  Committee's  view,  constitute  severe 
adverse  impact  on  the  contractor. 

As  the  portion  to  be  added  to  the 
Procurement  List  has  been  reduced  to 
40  percent  of  the  Government 
requirement,  the  loss  of  employment 
predicted  by  the  contractor  will  also  be 
significantly  reduced.  The  Committee 
feels  that  the  possible  loss  of 
employment  by  some  of  the  contractor's 
workers  is  outweighed  by  the  creation  of 
jobs  for  people  with  severe  disabihties, 
whose  unemployment  rate  exceeds  65 
percent. 

After  consideration  of  the  material 
presented  to  it  concerning  the  capability 
of  a  qualified  nonprofit  agency  to 
produce  the  commodities,  fair  market 
price,  and  the  impact  of  the  addition  on 
the  current  or  most  recent  contractor, 
the  Committee  has  determined  that  the 
commodities  listed  below  are  suitable 
for  procurement  by  the  Federal 
Government  under  41  U.S.C.  46-48c 
and  41  CFR  51-2.6. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 


1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  are  hereby  added  to  the 
Procurement  List: 

Shirt,  Sleeping 

8415-00-890-2099 

8415-00-890-2100 

8415-00-890-2101 

8415-00-890-2102 

8415-00-890-2103 

8415-00-935-6855 
(40%  of  the  Government's  requirement) 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 
|FR  Doa  93-25374  Filed  10-14-93;  8:45  am| 

BU.UN0C00C  (820-33-P 


Procurement  List;  Proposed  Addition 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  addition  to 

Procurement  List. 


SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
DATES:  Comments  must  be  received  on 
or  before  November  15. 1993. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403, 
1735  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
action. 
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If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated]  will  be  required  to 
procure  the  service  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

1  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited. 

Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
service  to  the  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Service 

Janitorial/Custodial,  Naval  Hospital  and 
Building  15,  Camp  Lejeune,  North  Carolina 

Nonprofit  Agency:  Coastal  Enterprises  of 
Jacksonville,  Inc.,  Jacksonville,  North 
Carolina 

Beverly  L.  Milkman. 

Executive  Director. 

[FR  Doc.  93-25375  Filed  10-14-93;  8:45  am) 

HkUNO  CODE  W20-33-P 


Procurement  List;  Proposed  Additions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

Pnxiurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  procurement  list 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
DATES:  Comments  must  be  received  on 
or  before  November  15, 1993. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403. 


1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  fpctors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  app>ear  to  have 
a  severe  economic  impact  on  the  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
services  to  the  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Services 

Janitorial/Custodial,  185th  Air  National 

Guard  Base.  Sioux  Gateway  Airport, 

Sioux  Qty,  Iowa 
Nonprofit  Agency:  Wall  Street  Mission, 

Sioux  Qty,  Iowa 
Janitorial/Custodial,  U.S.  Naval  Home, 
Gulfport,  Mississippi, 
Nonprofit  Agency:  Allied  Enterprises  of 

Harrison  County,  Long  Beach, 

Mississippi 
Janitorial/Custodial,  Air  Force  Inspection  and 

Safety  Agency,  Building  24499  Kirtland 

Air  Force  Base,  New  Mexico,  Nonprofit 

Agency:  The  Rehabilitation  Center,  Inc., 

Albuquerque,  New  Mexico 
Janitorial/Custodial,  U.S.  Army  Reserve 

Center,  10031  E.  Northwest  Highway, 

Dallas,  Texas 


Nonprofit  Agency:  Fairweather  Associates, 

Inc.,  Dallas,  Texas 
Janitorial/Grounds  Maintenance,  for  the 

following  locations: 
USARC  »1,  2010  Hairy  Wurzbach 

Highway,  San  Antonio,  Texas 
USARC  »2. 432  Boswell  SU«et,  San 

Antonio,  Texas 
USARC  13, 600  Callaghan  Road,  San 

Antonio,  Texas 
USARC  »4, 1920  Harry  Wurzbach 

Highway,  San  Antonio,  Texas 
USARC  #5,  5  Arvin  Oaks.  1505  Harry 

Wurzbach  Highway,  San  Antonio,  Texas' 
U.S.  Army  Reserve  Facility.  MICTF, 

Building  6120,  Camp  Bullis,  Texas 
Nonprofit  Agency:  Goodwill  Industries  of 

San  Antonio,  San  Antonio,  Texas 
Janitorial/Minor  Maintenance,  Fed'^ral 

Building  and  U.S.  Post  Office,  Oxford, 

Mississippi 
Nonprofit  Agency:  Allied  Enterprises  of 

Oxford,  Oxford,  Mississippi 
Mailroom  Operation,  Federal  Highway 

Administration,  555  Zang  Street 

(Lakewood  Count>').  Denver,  Colorado 
Nonprofit  Agency:  Bayaud  Industries,  Inc., 

Denver,  Colorado 
Mailroom  Operation,  U.S.  Army  Corps  of 

Engineers,  Norfolk  District,  803  Front 

Street.  Norfolk.  Virginia 
Nonprofit  Agency:  Louise  W.  Eggleston 

Center,  Inc.,  Norfolk,  Virginia 
Beverly  L.  Milkman, 
Executive  Director. 
(FR  Doc.  93-25376  Filed  10-14-93;  8:45  am) 

WLLMOCOOE  6820-43-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Scientific  Advisory  Board 

AGENCY:  Armed  Forces  Institute  of 
Pathology,  DOD. 

ACTION:  Notice  of  meeting. 

In  compliance  with  section  10(a)(20  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  notice  is  hereby  given 
of  a  meeting  of  the  Armed  Forces 
Institute  of  Pathology's  Scientific 
Advisory  Board. 

Name  of  Committee:  Armed  Forces 
Institute  of  Pathology  Scientific  Advisory 
Board. 

Date:  Novemt)er  4  and  5, 1993. 

Time:  0800  hours. 

Place:  Director's  Conference  room.  Armed 
Forces  Institute  of  Pathology,  Washington, 
DC  20306-6000. 

This  meeting  will  be  open  to  the  public 

The  proposed  agenda  will  include 
professional  discussion  of  the  mission  of  the 
Armed  Forces  Institute  of  Pathology  relating 
to  consultation,  education,  and  research.  The 
Executive  Secretary  from  whom  substantive 
program  information  may  be  obtained  from 
Colonel  Richard  C  Platte,  Executive  Officer, 
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Armed  Pixcn  Institute  of  Pathology. 

Washington.  DC  20306-6000. 

KauMth  L.  Dentea, 

Army  Federal  Bepster  Liaison  Officer. 

(FR  Doc  93-25305  Filed  10-14-93;  8:45  am] 

HUJNO  COM  fOOO-«»-M 


DEPARTMENT  OF  EDUCATION 

Proposed  inf omwtlon  CoMectton 
Requests 

AGENCY:  Department  of  Education. 
ACnOH:  Notice  of  proposed  infoimation 
collection  reqiiests. 

summary:  The  Director.  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  15. 1993. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Afliairs, 
Attention:  Dan  Cbenok:  D^  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget.  726  Jackson 
Place  NW.,  room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Gary  Green,  Department 
of  Education,  400  Maryland  Avenue 
SW..  room  4682.  Regional  Office 
Building  3.  Washington.  DC  20202- 
4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cary  Green  (202)  401-3200.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPt^MENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 


requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection;  (4) 
The  affected  public;  (5)  Reporting 
biuxien;  and/ or  (6)  Recordkeeping 
burden;  and  (7)  Abstract.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Cary  Green  at  the  address 
specified  above. 

Dated:  October  12, 1993. 

Wallace  McPtwnan. 

Acting  Director.  Information  Resources 
Management  Service. 

Office  of  Postsecondary  Education 

Type  of  Review:  New 

Title:  Noncompeting  Continuation 
Application  for  Grants  Under  the 
Student  Literacy  Corps  and  Student 
Mentoring  Corps  Program 

Frequency:  Annually 

Affected  Public:  Non-profit  institutions 

Reporting  Burden: 
Responses:  174 
Burden  Hours:  1392 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract  The  information  is  required  to 
award  noncompeting  continuation 
grants  to  non-profit  institutions  under 
the  Student  Literacy  Corps  and 
Student  Mentoring  Corps  Program. 
The  information  will  be  reviewed  by 
the  Department  in  order  to  continue 
the  funding  of  multiyear  grantees  for 
the  next  funding  period. 

Office  of  Educatiooal  Research  and 
ImproTcmeiit 

Type  of  Review:  New 
Tide:  Star  Schools  Evaluation 
Frequency:  One  time 
Affected  Public:  Individuals  or 

households;  state  or  local 

governments 
Reporting  Burden: 

Responses:  2,100 

Burden  Hours:  1,074 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 
Abstract:  The  purpose  of  this  study  is  to 

provide  substantial  information  about 

Star  Schools  services,  how  they  are 

distributed,  and  with  what  perceived 

effects.  The  Department  will  use  the 

information  to  monitor  the 

implementation  and  effects  of  the 

program. 

(PR  Doc  93-25360  Filed  10-14-93;  8:45  ami 

MLUNO  COM  4000-Ot-M 


DEPARTMENT  OF  ENERGY 

Energy  Informatton  Administration 

Agency  Information  Collections  Under 
Review  by  Vhm  Offica  of  Managemant 
and  Budget 

AGENCY:  Energy  Information 

Administration.  DOE. 

ACTION:  Notice  of  request  submitted  for 

review  by  the  Office  of  Management  and 

Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  No. 
95-511.  44  U.S.C.  3501  et seq).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection;  (2)  Collection  numberish  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new,  revision,  extension, 
or  reinstatement:  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e.. 
mandatory,  volimtary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period:  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  tne  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  on  or 
before  November  15. 1993.  if  you 
anticipate  that  you  will  be  submitting 
comments  but  find  it  difficult  to  do  so 
within  the  time  allowed  by  this  notice, 
you  should  advise  the  OMB  IXDE  Desk 
Officer  listed  below  of  your  intention  to 
do  so,  as  soon  as  possible.  The  Desk 
Officer  may  be  telephoned  at  (202)  395- 
3084.  (Also,  please  notify  the  EIA 
contact  listed  below.) 
ADDRESS:  Address  comments  to  the 
Department  of  Energy  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  726  Jackson  Place.  NW.. 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office    • 
of  Statistical  Standards  at  the  address 
below.) 
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FOfI  FUfmCR  MfOmiATION  AND  COPIES  OF 
RELEVANT  MATERUL8  CONTACT: 
Jay  Casselberry,  OfTice  of  Statistical 
Standards.  (EI-73),  Forrestal  Building. 
U.S.  Department  of  Energy.  Washington, 
DC  20585.  Mr.  Ca&selberry  may  be 
telephoned  at  (202)  254-5348. 
SUPPLEMENTARY  MPORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Office  of  Energy  Markets  and  End  Use. 

2.  BlA-28. 

3.  190S-0149. 

4.  Financial  Reporting  System  Survey. 

5.  Extension. 

6.  Annually. 

7.  Mandatory. 

8.  Businesses  or  other  for-profit. 

9.  25  respondents. 

10.  t  response. 

11.689  hours  per  response. 

12.  17.255  hours. 

13.  This  survey  provides  data  to  evaluate  the 
Bnergy  industry's  competitive 

vironment.  and  to  analyze  energy 
industry  resource  development,  supply, 
listribution,  and  proritability  issues, 
results  from  25  major  energy 
producers  are  publislied  annually  for 
3th  private  and  public  sector  use. 

Statutory  Andiority: 

Section  2(a)  of  the  Paperwork  Reduction 
Act  of  1980.  (Pub.  L.  No.  96-511).  which 
amended  chapter  35  of  title  44  United  States 
Code  (see  44  U.S.C  3506  (d)  and  (c)(1)). 

Issued  in  Washington.  DC.  October  6. 1993. 
Yvonne  M.  Bishop, 
Director,  Statistical  Standards.  Energy 
Information  Administration. 
jFR  Doc.  93-25348  Filed  10-14-93:  8:45  am) 
wujwo  COOK  am  i  m 


Federal  Energy  Regulatory 
Commission 

[Prefect  Na  11426-000  Pennsylvania] 

TJL  Keck,  m  and  KS.  Keck; 
AvailabUity  of  Draft  Environmental 
Assessment 

October  8. 1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Eneigy  Regulatory 
Coounission;  (Commission's) 
regulations.  18  CFR  part  380  (Order  No. 
486.  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  minor  license  for  the 
Blackstone  Mill  Project,  located  on  East 
Mahantango  Creek,  in  Dauphin  Coimty. 
Pennsylvania  and  has  prepared  a  Draft 
Environmental  Assessment  (DEA)  for 
the  project.  In  the  DEA.  the 
Commission's  staff  has  analyzed  the 
environmental  impacts  of  the  existing 
unlicensed  project  and  has  concluded 
that  approval  of  the  project,  with 


appropriate  mitigation  or  enhancement 
measures,  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street,  NE.. 
Washington,  DC  20426. 

Please  submit  any  comments  within 
30  days  from  the  date  of  this  notice. 
Comments  should  be  addressed  to  Lois 
D.  Cashell,  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Please  affix  Project  No.  11426  to 
all  comments.  For  further  information, 
please  contact  )ohn  Smith. 
Environmental  Coordinator,  at  (202) 
219-2460. 
Lois  D.  CashelL 
Secretary. 

jFR  Doc  93-25286  Filed  10-14-93;  8:45  ami 
BiLUNQ  cooc  anr-oi-M 

[Docket  No.  JOM-00027T  Oklahoma-6^ 

Oklahoma;  NGPA  Notice  of 
Determination  by  Jurisdictionai 
Agency  Designating  Tight  Formation 

October  8. 1993. 

Take  notice  that  on  October  4, 1993, 
the  Corporation  Commission  of  the  State 
of  Oklahoma  (Oklahoma)  submitted  the 
above-referenced  notice  of 
determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Booch  Sand 
Formation,  underlying  a  portion  of 
Pittsburg  County,  Oklahoma,  qualifies 
as  a  tight  formation  under  section  107(b) 
of  the  Natural  Gas  Policy  Act  of  1978. 
The  recommended  area  is  described  as 
the  E/2  of  Section  6.  Township  6  North. 
Range  16  East.  E/2  of  Section  31  and  all 
of  Section  32,  Township  7  North,  Range 
16  East,  Pittsburg  County,  Oklahoma. 

The  notice  of  determination  also 
contains  Oklahoma's  findings  that  the 
referenced  formation  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Fednal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc  93-25287  Filed  10-14-93;  8:45  am] 
BiLUNC  CODE  cnr-aMi 


[DockM  Na  JDM-0002fT  OkMMMW-63] 

Oklalwma;  NGPA  Notice  of 
Determination  by  Juftedk:tionai 
Agency  Designating  Tight  Formation 

October  8. 1993. 

Take  notice  that  on  October  4. 1993, 
the  Corporation  Commission  of  the  State 
of  Oklahoma  (Oklahoma)  submitted  the 
above-referenced  notice  of 
determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Booch  Sand         ^ 
Formation,  underlying  a  portion  of 
Pittsburgh  County,  Oklahoma,  qualifies 
as  a  tight  formation  under  section  107(b) 
of  the  Natural  Cas  Policy  Act  of  1978. 
The  recommended  area  is  described  as 
the  E/2  of  the  NE/4  and  S/2  of  Section 
13.  and  all  of  Section  24.  Township  6 
North.  Range  16  East,  and  all  of  Sections 
7  and  18,  Township  6  North,  Range  17 
East,  Pittsburgh  Coiunty,  Oklahoma. 
There  are  Indian  leases  included  in  the 
recommended  area. 

The  notice  of  determination  also 
contains  Oklahoma's  findings  that  the 
referenced  formation  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  tlie  Commission. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc  93-25288  Filed  10-14-93:  8:45  am) 
BtLUNQ  oooe  cnr-at-M 


[Docket  No.  PL9»-1-001] 

Post-Employment  Benefits  Other  Than 
Pensions;  Order  Denying  Rehearing 
aiKl  Granting  in  Part  fteq^iests  for 
Clarification 

Issued:  October  6<  1993. 

On  December  17. 1992,  the  Federal 
Eneigy  Regulatory  Commission 
(Commission)  issued  a  statement  of 
policy  in  this  proceeding.)  Three 
applications  for  rehearing  were  filed, 
each  requesting  clarificatioo  in  certain 
respects.2  and  two  separate  requests  for 


•  Po8«-Einpk)ymei«  BeneHts  Other  Than  Pensions. 
Statsinent  of  Policy.  Dockrt  l*>.  PL9J-l-<)00,  •! 
FERC  161.330  (19921 

2  City  of  Danville  Gas  Department  ami  Bine  Ridge 
Po«vef  Ageitqr  PCity  of  DanviHe"):  a  group  of 
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clarification  were  received.'  For  the 
reasons  appearing  below,  the 
Commission  denies  rehearing  of  its 
policy  statement,  and  clarifies  its  policy 
statement  to  the  extent  reflected  herein. 

Background 

The  December  17. 1992  statement  of 
policy  in  this  proceeding  addresses  the 
Commission's  general  policy  regarding 
the  recovery  through  rates  of  the 
accrued  cost  of  post-employment 
benefits  other  than  pensions  of 
employees  of  natural  gas  pipeline 
companies  and  public  utilities  subject  to 
the  Commission's  jurisdiction,  as  well 
as  certain  accounting  issues  related 
thereto.  The  statement  is  premised  upon 
the  Statement  of  Financial  Accounting 
Standards  No.  106,  Employers 
Accounting  for  Post-Employment 
Benefits  Other  Than  Pensions  (SFAS 
106). 

As  reflected  in  the  statement  of 
policy,  the  Commission's  policy  shall  be 
to  recognize,  as  a  component  of 
jurisdictional  cost-based  rates  of  natural 
gas  pipeline  companies  and  public 
utilities  under  its  jurisdiction,  and  oil 
pipelines  should  they  elect  to  comply 
with  this  statement,  allowances  for 

Erudently  incurred  costs  of  such 
snefits  of  company  employees  when 
determined  on  an  accrual  basis  that  are 
consistent  with  the  accounting 
principles  set  forth  in  SFAS  106 
provided  the  following  conditions  are 
met:  (1)  The  company  must  agree  to 
make  cash  deposits  to  an  irrevocable 
external  trust  fund  equal  to  the  annual 
test  period  allowance  for  the  cost  of 
such  benefits:  and  (2)  the  company  must 
maximize  the  use  of  income  tax 
deductions  for  contributions  to  the  trust 
fund.  If  tax  deductions  are  not  available 
for  some  portion  of  currently  funded 
amounts,  deferred  income  tax 
accounting  must  be  followed  for  the  tax 
effects  of  such  transactions. 

Under  the  Policy  Statement  a 
company  may  defer  the  jurisdictional 
portion  of  the  difference  between  the 


electric  consumers,  consisting  of  (he  National  Rural 
Electric  Cooperative  Association,  Allegheny  Electric 
Cooperative,  Inc..  Chicopee  Municipal  Lighting 
Plant  and  the  Gly  of  Chicopee.  MA,  Golden  Spread 
Elecuic  Cooperative,  Inc.,  Holy  Cross  electric 
Association,  Inc.,  the  Cities  of  Newark.  Milford. 
Seafood.  New  Castle  and  Lewes,  DE.  and  the  Towns 
of  Smyrna  ,  Clayton  and  Middletown,  DE.  Seminole 
Electric  Cooperative.  Inc.,  and  the  To*im  of 
Wallingford.  CT  (collectively.  "Electric 
Consumers"):  and  the  National  Association  of  Gas 
Consumers  ("NAGC"),  "an  association  of  small 
municipal  gas  distribution  utilities  which  purchase 
wholesale  gas  ftom  natural  gas  companies  under 
rates  regulated  by  the  Commission  pursuant  to  the 
Natural  Gas  Act."  (NAGC  Application  for 
Rehearing,  p.  1,  n.  1.) 

>  Edison  Electric  Institute  ("EEI"),  and  Central 
•nd  South  West  Corporation  ("CSW  System"). 


costs  determined  pursuant  to 
accounting  principles  previously 
followed  and  SFAS  106  accruals  from 
the  time  it  adopts  SFAS  106  until  the 
company  files  such  general  rate  case 
and  places  such  rates  into  effect.  The 
regulatory  asset  (or  liability)  thus 
created  is  to  be  amortized  over  a  period 
not  to  exceed  twenty  years  beyond  the 
SFAS  106  adoption  date.  Amortization 
of  the  regulatory  asset  (or  liability)  will 
be  eligible  for  recovery  in  future  rates. 
A  company  must  file  a  general  rate 
change  within  three  years  of  its 
adoption  of  SFAS  106  accounting  if  it 
seeks  inclusion  of  these  costs  in  its  rate 
levels. 

Applications  for  Rehearing 

Electric  Consumers  seek  rehearing  on 
two  f>oints.  First,  Electric  Consumers 
argue  that  electric  utilities  should  not  be 
allowed  to  file  stand-alone  P-BOP  rate 
filings.  Second,  Electric  Consumers 
contend  that  the  amortization  period  of 
the  regulatory  asset  created  by  deferral 
of  the  filing  to  recover  PBOPs  should 
begin  only  after  the  Commission  has 
issued  a  final  order  approving  inclusion 
of  PBOP  costs  in  wholesale  rates,  and 
should  extend  20  years  from  that  date. 

As  to  the  first  issue  raised  by  Electric 
Consumers,  it  is  the  intent  of  the 
Commission,  in  general,  to  allow 
recovery  of  accrued  PBOP  costs  in 
connection  with  a  general  rate  filing. 
However,  there  may  be  situations  in 
which  stand-alone  rate  filings  are 
appropriate,  based  upon  a  showing  by 
the  filing  company  of  exceptional 
circumstances.  A  natural  gas  company 
or  public  utility  will  have  the  burden  to 
justify  such  a  filing.*  Rehearing  is 
denied  as  to  this  issue. 

Rehearing  of  the  second  issued  raised 
by  Electric  Consumers  as  to  the 
amortization  period  for  the  regulatory 
asset  is  likewise  denied.  Electric 
Consumers  are  referring  to  the 
regulatory  asset  that  may  be  recorded 
under  the  policy  statement  for  the 
difference  between  the  PBOP  costs 
determined  pursuant  to  accounting 
principles  previously  followed  and 
SFAS  106  accruals,  from  the  time  SFAS 
106  is  adopted  until  the  time  rates  are 
placed  into  effect  that  include  the  SFAS 
106  cost  levels.  The  Policy  Statement 
requires  the  regulatory  asset  (or  liability) 
to  be  amortized  over  a  period  to  be 
determined  in  the  rate  proceeding,  but 
in  no  event  to  exceed  twenty  years 
beyond  the  SFAS  106  adoption  date. 


*  It  would  not  be  appropriate  at  this  lime  for  the 
Commission  to  attempt  to  delineate  all  the 
circumstances  which  may  be  considered 
exceptional.  These  matters  will  be  addressed  on  a 
case-by<ase  basis  if  any  jurisdictional  company 
maies  such  a  stand-alone  filing. 


The  use  of  20  years  from  the  date  of 
adoption  of  SFAS  106,  coupled  with  the 
requirement  that  a  utility  seek  recovery 
of  any  deferred  costs  within  three  years, 
results  in  a  maximum  amortization 
period  of  between  1 7  and  20  years. 
While  the  Commission  would  consider 
a  shorter  period,  a  maximum  recovery 
period  of  17  to  20  years  is  not 
unreasonable.  Further,  an  extension  of 
the  recovery  period  for  deferred  PBOP 
costs  beyond  20  years  from  the  date  of 
adoption  of  SFAS  106  would  make  it 
more  difficult  to  assess  whether 
recognition  of  the  regulatory  asset  is 
appropriate.  There  is  no  compelling 
need  to  introduce  such  an  uncertainty 
into  the  financial  statements  prepared 
by  companies  subject  to  the 
Commission's  jurisdiction. 

NAGC  seeks  rehearing  on  the  grounds 
that,  by  issuing  the  policy  statement,  the 
Commission  has  promulgated  an 
unlawful  legislative  rule  in  violation  of 
the  Administrative  Procedure  Act.'  The 
Commission  does  not  agree  with 
NAGC's  comments.  As  the  Commission 
stated  in  the  December  17  policy 
statement:  • 

The  purpose  of  this  policy  statement  is  to 
provide  guidance  for  the  efficient  disposition 
of  pending  or  future  cases  which  include 
PBOPs  as  a  component  of  the  cost  of  service 
and  to  provide  a  statement  of  Commission 
intent  to  f)ermit  recovery  in  future  rates  of 
PBOP  costs  appropriately  deferred.  The 
Commission  is  mindful  that  a  general  |X)licy 
statement  is  an  articulation  of  the 
Commission's  intention,  which  will  be 
followed  unless  particular  circumstances 
demonstrate  the  policy  to  be  inappropriate. 
Where,  as  here,  the  Commission  has  adopted 
0  general  statement  of  Commission  policy, 
both  the  underlying  validity  of  the  policy  and 
its  application  to  particular  facts  may  be 
challenged  and  are  subject  to  further 
consideration  in  individual  cases. 

The  Commission's  statement  of  policy 
is  plainly  not  a  rule  issued  in  violation 
of  the  Administrative  Procedure  Act. 
Therefore,  rehearing  is  denied  on  this 
issue. 

NAGC  next  argues  that  the 
Commission  has  ignored  its  comments 
in  promulgating  the  statement  of  policy. 
Many  of  the  arguments  advanced  by 
NAGC  were,  in  the  main,  duplicative  of 
those  advanced  by  other  commenters. 
The  Commission's  discussion  of  these 
comments  apply  equally  to  NAGC's 
comments.  'The  statement  of  policy  did 
in  fact  address  the  comments  of  NAGC.' 
Rehearing  of  this  issue  is  denied. 

The  City  of  Danville  applied  for 
rehearing  "for  the  reasons  set  forth  in 


•5U.S.CA.  553(1992) 

•Id.,  at  p.  62.200.  emphasis  added. 

'  In  fact,  the  Commission  specifically  referred  to 
the  comments  of  NAGC  See  61  FERC 1 61.330  at 
p.  62.204,  n.  17. 


the  •  •  •  Reply  Brief  of  Blue  Ridge 
Power  Agency,  [et  al.]  on  Revenue 
Requirements  Issues  filed  January  IS. 
1993  in  (Appalachian  Power  Company] 
Federal  Energy  Regulatory  Commission 
Docket  Nos.  ER92-323-000  and  ER92- 
324-000  •  •  *."  In  the  Reply  Brief  in 
the  Appalachian  case,  and  in  its  motion 
to  file  supplemental  information  in 
furtherance  of  its  request  for  rehearing, 
filed  February  22, 1993,  the  Gty  of 
Danville  refers  to  meetings  between  the 
Commissioners.  Commission  staff  and 
industry  representatives  concerning  the 
effect  of  SFAS  106  prior  to  the 
Commission  notice,  issued  October  21, 
1992,  requesting  comments  on  the 
INGAA  request  for  policy  statement. 
Certain  documents  are  attached  to  the 
pleadings  of  the  City  of  Danville 
referring  to  such  meetings.  Clearly, 
neither  the  Commissioners  nor  the 
Commission  staff  are  precluded  from 
informal  discussions  of  matters  of 
concern  to  the  industries  it  regulates." 
Based  on  a  review  of  the  documents 
provided  by  the  Qty  of  Danville,  the 
Commission  concludes  that  nothing 
occurred  other  than  permissible,  general 
background  discussions. 

NAGC  claims  that  meetings  between 
interested  persons  and  the  Commission 
and  its  staff  shows  that  the  Commission 
had  already  made  up  its  mind  as  to  the 
treatment  of  PBOP  accruals.  The  record 
in  this  proceeding  indicates  otherwise 
as  doe^the  statement  of  policy  itself. 
First,  the  meetings  and  correspondence 
to  which  NAGC  refers  took  place  prior 
to  the  issuance  of  even  a  request  for 
comments  on  the  INGAA  petition. 
Second,  the  Commission  received  some 
77  sets  of  individual  conunents  on  the 
INGAA  proposal,  which  were 
considered  and  discussed  in  the 
statement  of  policy  issued  December  16. 
1992.  Third,  the  Commission  modified 
the  request  of  INGAA  based  on  the 
comments  it  received.'  Thus,  it  is 
inaccurate,  at  best,  to  say  that  the 
Commission  had  already  decided  the 
issues  prior  to  requesting  comments  on 
the  proposed  policy  statement.'** 


*S4e,  e.g.,  Louisiana  Association  of  Independent 
Producen  and  Roy&Jty  Ownen  v.  FERC,  958  F.2d 
1101. 1112-13  (D.CCir.  1992)  (discussions 
between  agency  and  industry  officials  involving 
general  problems  in  the  industry  are  not  prohibited 
by  lh«  fad  that  a  case-speciflc  application  is 
pending). 

"Compare,  e.g.,  the  requirement  of  external 
funding  and  the  deferred  income  lax  requirement  of 
the  statement  of  policy  with  the  petition  of  INGAA. 

•oNo  claim  seems  to  be  made  by  the  City  of 
Danville  or  NAGC  that  there  was  a  violation  of  the 
Commission's  ex  parte  rules.  Indeed,  there  were  no 
prohibited  ex  parte  communications,  since  there 
was  no  on-the-record  proceeding  at  the  time  the 
contacts  were  made.  See  18  CF.R.  S  358-2201  (a) 
(1993). 


The  City  of  Danville  further 
incorporated  the  request  for  rehearing 
and  clarification  of  Electric  Consumers, 
and  sought  assurance  that  the  policy 
statement  is  not  dispositive  of  issues  in 
on-going  cases.  The  City  of  Danville  is 
correct  in  this  regard.  C)n-going  cases 
will  be  decided  on  the  basis  of  record 
evidence  in  those  cases.  The  policy 
statement  merely  evidences  the 
Commission's  intent  not  to  preclude 
recovery  of  PBOP  costs  on  an  accrual 
basis.  Record  evidence  in  individual 
proceedings  will  still  be  required  to 
justify  the  level  of  and  recovery  of 
accrued  PBOPs  as  with  any  other  item 
of  cost." 

Requests  for  Clarification 

EEI  and  CSW  System  each  seek 
clarification  of  the  three-year  filing 
requirement  for  recovery  of  SFAS  106 
PBOP  costs.  CSW  System  states: 

The  CSV!  System  desires  an  interpretation 
of  the  three  year  filing  requirement  *  *   *. 
The  CSW  System  feels  that  it  is  the 
Commission's  intentions  to  limit  the  period 
of  SFAS  Na  106  cost  deferrals  and  therefore 
the  Commission  wishes  to  require  a 
jurisdictional  company  to  file  a  general  rate 
case  within  three  years  if  that  company  is 
deferring  SFAS  No.  106  costs  in  excess  of 
costs  determined  by  current  accounting 
principles.  The  CSW  System  does  not  believe 
it  is  the  Commission's  intentions  to  have  all 
jurisdictional  companies  file  a  general  rate 
case  within  three  years.  If  a  company  wishes 
to  expense  and  not  defer  the  increase  in  costs 
and  therefore  delay  the  timing  of  a  general 
rate  case  and  as  a  result  delay  the  recovery 
of  SFAS  No.  106  costs  in  rates  then  that 
should  be  ■  decision  left  to  tlie  management 
of  the  company.  (Request,  p.  1.) 

The  CSW  System  has  correctly 
interpreted  the  Policy  Statement.  The 
Commission  has  not  precluded  the 
recovery  of  future  costs  determined  in 
accordance  with  SFAS  No.  106. 

Electric  Consumers  request 
confirmation  that,  notwithstanding  the 
Policy  Statement,  any  Commission 
decision  to  include  PBOP  costs  in 
wholesale  rates  must  be  firmly 
groimded  upon  a  substantial  and  fully 
developed  record,  with  the  burden  of 
proof  placed  upon  the  public  utility  that 
shifts  to  the  SFAS  106  method.  (EC 
Request,  pp  4,  6-9)  Electric  Consumers 
also  seek  clarification  that  a  utility's 
accrued  PBOP  costs  are  not 
presumptively  prudent  (EC  Request,  p. 
10)  The  Commission  does  not  intend  to 
treat  PBOP  costs  any  diffierently  than 
other  costs  for  whidi  a  company  seeks 
recovery  in  rate  levels.  PBOP  costs  will 


1  <  The  Commission  notes  that  it  was  not  its 
intention  to  shift  the  tnirden  of  proof  from  the 
applicant  in  fustifying  its  proffmd  recovery 
mechanism.  See  requests  for  darificatioa  of  Electric 
Consumers  and  NAGC 


receive  the  same  level  of  scrutiny  as 
salaries  and  wages,  depreciation, 
pensions,  decommissioning  and  all 
other  costs  that  comprise  a  company's 
cost  of  service.  A  company  seeking  a 
change  in  rates  will  bear  the  burden  of 
proof  to  justify  the  requested  rate  levels, 
regardless  of  whether  it  has  measured 
PBOP  costs  on  an  accrual,  cash  or  some 
other  method. 

Electric  Consumers  request  that  the 
Commission  adopt  a  true-up 
requirement  that  wrill  address 
ratemaking  concerns  instead  of  the 
SFAS  106  reconciliation  method  for 
over  accriials.  Electric  Consumers  argue 
that  SFAS  106  does  not  require  any 
reconciliation  of  a  company's  actual 
PBOP  expenditures  with  that  ctnnpany's 
estimates  of  future  PBOP  costs  until 
there  is  an  actuarial  gain  or  loss  greater 
than  10  percent  of  net  program 
Uabilities  over  the  entire  period. 

SFAS  106  relies  on  a  basic  premise  of 
generally  accepted  accounting 
principles  that  accrual  accounting 
provides  more  relevant  and  useful 
information  than  does  cash  basis 
accounting.  In  applying  accrual 
accounting  to  post-employment 
benefits,  SFAS  106  adopts  the 
fundamental  aspect  of  delayed 
recognition.  This  means  that  certain 
changes  in  the  obligation  for  post- 
employment  benefits,  including  changes 
arising  as  a  result  of  a  plan  initiation  or 
amendment,  and  certain  changes  in  the 
value  of  plan  assets  set  aside  to  meet 
that  obligation,  are  not  recognized  as 
they  occur.  Rather,  those  changes  are 
recognized  systematically  over  future 
periods.  Although  SFAS  106  places 
certain  maximum  limitations  on  the 
extent  to  which  those  changes  may  be 
deferred,  such  as  the  10  percent 
requirement  for  reconciliation  to  which 
Electric  Consumers  refer,  earlier 
recognition  is  permitted.  In  other  words, 
it  does  not  bar  recognition  of  actuarial 
gains  or  losses  before  the  10  percent 
threshold  is  reached  and  in  some  cases 
earlier  recognition  may  be  entirely 
appropriate.  A  company  requesting  rate 
recovery  of  PBOP  costs  determined  in 
accordance  with  the  principles 
contained  in  SFAS  106  will  have  to 
fully  support  and  justify  all  of  the 
component  parts  of  its  estimate, 
including  its  practices  with  respect  to 
actuarial  gains  and  losses.  Thus,  we  do 
not  believe  that  the  delayed  recognition 
aspect  of  SFAS  106.  including  the  10 
percent  corridor  applicable  to  actuarial 
gains  and  losses,  deprives  this 
Commission  or  interested  parties  from 
addressing  ratemaking  concerns  in 
connection  with  requests  for  recovery  of 
PBOP  costs. 
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Electric  Consumers  request  that  the 
Commission  clarify  that  it  will  allow  a 
utiUty  to  have  the  use  of  any  non- 
deductible PBOP  amounts,  with  all  tax- 
deductible  amounts  continuing  to  go  to 
the  external  fund,  but  requiring  that  all 
such  non-deductible  amounts  be 
deducted  from  that  company's  rate  base. 
In  the  Policy  Statement,  the 
Commission  found  that  utilities  may 
elect  to  recover  PBOPs  on  an  accrual 
basis  if  they  commit  to  make  cash 
deposits  equal  to  amounts  that  are 
proportional,  and  on  an  annual  basis 
equal,  to  the  annual  test  period 
allowance  (i.e..  amounts  which  include 
both  the  tax-deductible  portion  as  well 
as  the  non-deductible  portion)  to  an 
irrevocable  external  trust  fund  which  is 
outside  the  company's  control  and  not 
available  for  general  corporate  purposes. 
The  Commission  requires  companies  to 
commit  to  such  full  external  funding 
because  it  wants  to  ensure  that  amounts 
paid  by  customers  for  PBOP  costs  are 
actually  used  for  that  purpose  or,  in  the 
event  hinds  are  not  so  used,  to  ensure 
that  customers  will  obtain  refunds  of 
any  excess  amounts  included  in  the 
fund.  As  noted  in  the  Policy  Statement 
and  restated  here,  the  earning  rate  for 
external  funding  may  be  lower  than  the 
efliective  earning  rate  that  could  be 
realized  firom  internal  funds.  However, 
the  Commission  believes  that  fund 
security  is  more  important  than  earning 
rates  in  this  instance  and  it  will 
therefore  require  full  external  funding. 

Finally,  Electric  Consumers  request 
clarification  of  how  refunds  related  to 
PBOP  costs  which  were  over-accrued 
will  be  made  to  ratepayers  from  the 
external  trust  fund,  and  who  bears  the 
burden  of  showing  that  a  refund  is 
required  due  to  overfunding.  In  the 
Policy  Statement,  the  Commission 
stated  that  disbursements  from  the 
irrevocable  trust  could  be  made  for  only 
three  reasons,  one  of  which  was 
"refunds  to  customers  pursuant  to  a 
Commission-approved  refund  plan  in 
the  event  the  hinds  are  not  to  be  paid 
to  employees."  12  a  Commission- 
approved  refund  plan  could  result  from 
several  different  types  of  proceedings 
each  of  which  may  have  different 
procedural  requirements  and  allocations 
of  the  burden  of  proof  Such 
proceedings  might  include,  for  example: 
a  unilateral,  fully  supported  pipeline  or 
public  utility  filing  justifying  the  refund 
of  a  portion  of  the  trust;  a  Commission 
accounting  audit  determining  the  plan 
was  overfuuided  and  refunds  were  due; 
a  complaint;  or  as  an  issue  in  a  general 
Natural  Gas  Act  section  4(e)  or  Federal 


"61  FERC  161.330. 62.203  (1993)  (nnptusia 
•dded;  footnola  omitted). 


Power  Act  section  205(e)  rate  case.  The 
Commission  thus  clarifies  that  refund 
plans  will  be  evaluated  on  a  case-by- 
case  basis,  consistent  with  the  type  of 
proceeding  in  which  the  refund  issue  is 
developed. 

The  Commission  orders 

The  requests  for  rehearing  of  the 
Commission's  Statement  of  Policy  of 
December  17. 1992.  are  denied,  and 
clarification  is  granted  to  the  extent 
described  in  this  order. 

By  the  Commission. 
Uis  D.  Cashell. 

Secretary. 

(FR  Doc  93-25173  Filed  10-14-93;  8:45  am) 

BH.LJNO  COOC  t717-ei-« 


[Docket  Na  RP93-62-0O0I 

Equitrans,  Inc.;  Infomtal  Settlement 
Conference 

Octol>er  8, 1993. 

Take  notice  that  an  informal 
conference  will  be  convened  in  this 
pnx:ee<ling  on  Wednesday,  October  20, 
1993,  immediately  following  the 
Prehearing  Conference  scheduled  for  10 
a.m.  that  morning  in  Docket  Nos.  RP93- 
187-000,  et  al.,  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket.  The 
conference  will  be  held  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  810  First  Street  NE., 
Washington,  DC  20426. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b).  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Mollis ).  Alport  at  (202)  208- 
0783  or  Arnold  H.  Meltz  at  (202)  208- 
2161. 

Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  93-25289  Filed  10-14-93: 8:45  am) 

BiUMO  COM  1717-01-M 


[Doctot  No.  CP93-744-0001 

Northern  Natural  Gas  Co.;  Request 
Under  Blanket  Autttorization 

October  8, 1993. 

Take  notice  that  on  September  28, 
1993,  Northern  Natural  Gas  Company 
(Northern).  1111  South  103rd  Street. 
Omaha,  Nebraska  68124-1000.  filed  in 
Docket  No.  CP93-744-000  a  request 
pursuant  to  §§  157.205  and  157.212  of 


the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  construct 
and  operate  one  new  delivery  point  and 
to  construct  and  operate  upgraded 
facilities  for  7  existing  delivery  points 
for  service  to  Wisconsin  Gas  Company 
(WGC),  under  Northern's  blanket 
certificate  issued  in  Docket  No.  CP82- 
401-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  proposes  to  add  one 
delivery  point  and  upgrade  facilities  at 
seven  others  to  accommodate  the 
delivery  to  WGC  of  an  additional  4,536 
Mcf  of  natural  gas  on  a  peak  day  and 
376,700  Mcf  on  an  annual  basis.  It  is 
asserted  that  total  proposed  deliveries 
for  the  8  delivery  p>oints  would  be 
17,030  Mcf  on  a  peak  day  and  2.750,200 
Mcf  on  an  annual  basis.  It  is  stated  that 
the  deliveries  would  consist  of  gas 
volimies  transported  for  WGC  on  a  firm 
basis.  It  is  asserted  that  Northern  would 
construct  under  blanket  certificate 
authorization  approximately  .25  mile  of 
12- inch  pipeline  and  interconnecting 
facilities  in  Wisconsin.  It  is  estimated 
that  the  cost  of  construction  would  be 
$322,000.  Northern  states  that  the 
proposed  construction  is  required  to 
accommodate  expansion  of  its 
distribution  system  into  new  areas  as  a 
result  of  general  market  growth. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
LoisD.Cashdl. 
Secretary. 
|FR  Doc  93-25290  Filed  10-14-93;  8:45  am) 

BIUJNO  COOC  Cn7-«t-M 
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[Docket  No.  RP92-166-000] 

Panhandle  Eastern  Pipe  Line  Co^ 
Infonnal  Settlement  Conference 

October  8, 1993. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Wednesday. 
November  10. 1993,  at  10  a.m..  at  the 
ofTioes  of  the  Federal  Energy  Regulatory 
Commission.  810  First  Street,  NE., 
Washington.  DC.  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b).  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
received  intervenor  status  pursuant  to 
the  Commission's  regulations  (18  CFR 
38$.214). 

For  additional  information,  contact 
Carmen  Gastilo  at  (202)  208-2182  or 
Joanne  Leveque  at  (202)  208-5705. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-25291  Filed  10-14-93;  8:45  am) 

BILUNQ  COOC  (TIT-AI-M 


[Docket  No.  ER93-S52-000] 

Southern  California  Edison  Co.;  Filing 

October  8, 1993. 

Take  notice  that  on  September  16, 
1993,  Southern  California  Edison 
Company  submitted  supplemental 
information  regarding  its  filing  in  this 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
E)C  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  21, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc  93-25292  Filed  10-14-93;  8:45  am] 
BIUMQ  OOOf  t717-01-« 


[Docket  Na  CP94-13-000] 

Texas  Gas  Transmission  Corp.; 
Application 

October  8, 1993. 

Take  notice  that  on  October  8. 1993, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street, 
Owensboro,  Kentucky  42301.  filed  in 
Docket  No.  CP94-1 3-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  authorization  to  abandon 
certain  facilities  by  sale  to  two  of  its 
existing  customers,  and  abandon  certain 
farm  tap  services  to  a  third  existing 
customer,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

'Texas  Gas  states  that  the  application 
concerns  a  portion  of  the  firm  sales 
service  currently  being  provided  by 
Texas  Gas  to  Mississippi  Valley  Gas 
Company  (MVG)  and  Texas  Gas'  current 
firm  sales  service  to  the  City  of 
Scottsville.  Kentucky  (Scottsville). 
Texas  Gas  states  that  the  above- 
described  service  is  accomplished  by 
Texas  Gas  purchasing  gas  from 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  and  redelivering  such  gas 
for  sale  to  MVG  and  Scottsville.  Texas 
Gas  explains  that,  as  part  of  both 
Tennessee  and  Texas  Gas  Order  No.  636 
restructuring  proceedings,  the  parties 
have  agreed  upon  an  arrangement 
whereby  Scottsville  and  MVG  would 
cease  November  1, 1993,  to  be  serviced 
by  Texas  Gas  at  the  subject  locations, 
and  instead  receive  gas  service  directly 
from  Tennessee.  Texas  Gas  states  that 
the  changes  in  service  described  above 
are  all  authorized  by  the  regulations 
promulgated  by  the  Commission  in 
Order  No.  636.  It  is  also  indicated, 
however,  that  in  order  for  such  service 
arrangement  to  be  physically 
accomplished,  both  MVG  and 
Scottsville  must  purchase  the  facilities 
owned  by  Texas  Gas  at  the  subject 
locations,  which  stand  between  those 
customers'  facilities  and  the  facilities  of 
Tennessee.  Texas  Gas  states  that  those 
facilities,  in  the  case  of  MVG,  consist  of 
the  Hardy  Springs  and  Greenwood 
delivery  stations,  located  in  Grenada 
and  LeFlore  County.  Mississippi, 
respectively,  and,  in  the  case  of 
Scottsville,  consist  of  the  Halifax 
purchase  station,  the  6.8  miles  of 
pipeline  known  as  the  Scottsville  4" 
pipeline  (Scottsville  4")  (along  urith  the 
appurtenant  farm  taps)  and  the 
Scottsville  sales  meter  station,  all 
located  in  Allen  County,  Kentucky. 

Texas  Gas  is  seeking  approval  to 
abandon  by  sale  to  MVG  and  Scottsville 
the  above-described  facilities  necessary 


for  those  parties  to  receive  gas  directly 
from  Tennessee.  Texas  Gas  is  also 
requesting  authority  to  abandon  "farm 
tap"  service  to  Western  Kentucky  Gas 
Company  (Western)  at  those  locations 
along  the  Scottsville  4"  where  such 
service  is  currently  being  rendered.  It  is 
indicated  that  those  customers  of 
Western  will  be  serviced  by  Scottsville 
upon  transfer  of  the  pipeline  to 
Scottsville.  Texas  Gas  requests  that  the 
abandonment  authority  for  both 
facilities  and  service  be  granted  effective 
November  1, 1993.  to  correspond  with 
the  effective  date  of  the  subject 
assignments  and  reductions  of  service 
on  Texas  Gas  and  Tennessee  for  which 
pregranted  authority  exists  under  Order 
No.  636. 

Texas  Gas  states  that  because  of  the 
changes  being  effectuated  pursuant  to 
Order  No.  636,  the  rendering  of  direct 
service  by  Tennessee,  as  described,  to 
MVG  and  Scottsville  is  the  most 
efficient  and  economic  way  for  these 
parties  to  receive  natural  gas  service  at 
the  subject  locations.  It  is  stated  that, 
with  regard  to  the  abandonment  of  farm 
tap  service  to  Western  along  the 
Scottsville  4",  Western  gas  agreed  to  sell 
the  residential  meters  and  service  to 
Scottsville  and  Scottsville  has  agreed  to 
provide  continuing  service  to  those 
residential  customers  served  through 
those  meters  once  Texas  Gas  transfers 
the  Scottsville  4"  pipeline  to  Scottsville. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
22, 1993,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
E>C  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  fiMher  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  wdthin  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
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the  aattar  finds  that  permissioo  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  nM>tion  believes 
that  a  formal  hearing  i«  required,  fuitbw 
notice  of  such  hearing  will  be  doly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Texas  Gas  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  C«ah^. 
Secretary. 

(FR  Doc  93-25371  Filed  10-14-«3:  8:45  wn| 
BMJJNQ  COM  tnr-oi-ai 

(DockM  Na  CP93-75O-0O0) 

Western  Resources,  Inc.  and  Soutfiem 
Union  Co.;  Application 

October  8. 1993. 

Take  notice  that  on  September  30, 
1993,  Western  Resources.  Inc.  (WRI), 
818  Kansas  Avenue.  Topeka,  Kansas 
66601,  and  Southern  Union  Gas 
Company  (Southern  Union).  504  Lavaca. 
Suite  800,  Austin.  Texas  78701, 
hereinafter  referred  to  jointly  as 
Applicants,  filed  jointly  in  Docket  No. 
CP93-75O-0O0  an  application  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act  for 
authorization  for  Southern  Union  to 
acquire  all  but  one  portion  of  WRTs 
local  distribution  system  and  gas 
transmission  system,  located  within 
Missouri,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicants  request  authorization  for 
WRI  to  sell  its  Western  Missouri 
properties  to  Southern  Union  and  to 
transport  gas  in  interstate  commerce  on 
a  no-fee  exchange  basis  with  each  other. 
Applicants  request  authorization  to 
partially  vacate  WRI's  7(f)  certificate, 
isiued  by  the  Commission  in  Docket  No. 
CP89-485-000.  authorizing  WRI's 
service  area  determination,  to  reflect  the 
sale  of  the  western  Missouri  properties 
to'Southem  Union.  Apphcants  also 
request  that  Southern  Union  be 
authorized  to  transport  gas  to  serve 
WRI's  former  customers  in  western 
Missouri.  It  is  stated  that  WRI  will 
continue  to  own  and  operate  facilities 
and  serve  customers  in  eastern 
Missoiiri.  Kanf»s  and  Oklahoma. 
Applicants  request  that  the  Commission 
waive  its  filing  requirements  under  part 
154  of  the  Commission's  Regulations 
and  find  that  the  non-jurisdictional 
status  of  WRI's  and  Southern  Union's 
facihties  and  operations  remains 
unaflactsd.  It  is  asserted  that  do 


disruption  of  service  would  resuk  as  a 

result  of  the  sale  of  facilities. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
29, 1993,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulalions" 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  %vithin  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  WRI  or  Southern  Union 
to  appear  or  be  represented  at  the 
hearing. 
Lois  Dw  CasiMll. 
Secretary. 

IFR  Doc.  93-25293  Filed  18-14-93;  8:45  ami 
aiuMO  cooc  sriT-ei-M 


Office  of  Energy  Research 

Continuation  of  Solicitation  for 
Financial  Assistance  Program,  No.  94- 
01 

agency:  Department  of  Energy  (DOE). 
ACTION:  Annual  notice  of  continuation 
of  availability  of  grants  and  cooperative 
agreements. 

SUMMARY:  The  Office  of  Energy  Research 
(ER)  of  the  Department  of  Energy  hereby 
announces  its  continuing  intwest  in 
receiving  applications  for  cooperative 


agreements  and  grants  supporting  work 
in  the  following  program  offices;  Basic 
Energy  Sciences.  Biological  and 
Environmental  Research.  Fusion  Energy, 
Scientific  Computing,  Field  Operations 
Management,  Superconducting  Super 
Collider.  University  and  Science 
Education  Programs,  High  Energy  and 
Nuclear  Physics,  and  Program  Analysis 
activities.  On  September  3, 1992,  DOE 
published  in  the  Federal  Register  (57 
FR  40582)  a  solicitation  for  this  program 
which  contained  information  about 
submission  of  applications,  eligibility, 
limitations,  evaluation  and  selection 
processes  and  other  policies  and 
procedures  which  are  specified  in  10 
CFR  part  605. 

DATES:  Applications  may  be  submitted 
at  any  time  in  response  to  this  notice  of 
availability,  but,  in  all  cases,  must  be 
received  by  DOE  on  or  before  October 
31,  1994. 

ADDRESSES:  Applicants  may  obtain 
forms  and  additional  information  bom 
Director,  Acquisition  and  Assistance 
Management  Division,  OfTice  of  Energy 
Research,  ER-64,  U.S.  Department  of 
Energy,  Washington,  DC  20585  (301) 
903-5212.  Completed  applications  must 
be  sent  to  this  same  address. 
SUPPUEMENTARY  MFORMATIOH:  As 
mentioned  above,  the  solicitation  for  the 
Office  of  Energy  Research  Financial 
Assistance  Program  was  published  in 
the  Federal  R^wter.  Tliis  solicitation 
specifies  the  policies  and  procedures 
which  govern  the  application, 
evaluation,  and  selection  processes  for 
grants  and  cooperative  agreements.  It  is 
anticipated  that  approximately  S500 
million  will  be  available  for  award  in 
FY  1994.  The  DOE  is  under  no 
obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  an  application.  DOE 
reserves  the  right  to  fund,  in  whole  or 
in  part,  any,  all,  or  none  of  the 
applications  submitted  in  response  to 
this  notice. 
D.D.  Mayhew. 

Director,  Office  ofMana^ment,  Office  of 
Energy  Research. 

IFR  Doc.  93-25347  Filed  10-14-93;  8:45  ami 

BILUNQ  COOC  MSa-OV-H 


Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders 
During  the  Week  of  August  30  Through 
September  3, 1993 

Ehiring  the  week  of  August  30  through 
September  3, 1993.  the  decisions  and 
orders  summarized  below  were  issued 
with  respect  to  appeals  and  applications 
for  other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
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of  Energy.  The  following  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Appeal 

LK.  Seymour,  8/31/93.  LFA-0285 
.    UC  Seymour  filed  an  Appeal  from  a 
determination  issued  by  the  Director  of 
Personnel  (Denying  Official)  of  the 
Department  of  Energy  in  response  to  a 
request  that  Mr.  Seymour  submitted 
under  the  Freedom  of  Information  Act 
(FOIA)  and  Privacy  Act.  In  that 
determination,  the  Denying  Official 
released  responsive  documents  and 
responded  that  other  documents  which 
mi^t  have  been  responsive  to  his 
FOIA/Privacy  Act  request  had  been 
destroyed.  The  DOE  found  that  the 
Director  of  Personnel  had  conducted  a 
search  reasonably  calculated  to  uncover 
the  material  that  Mr.  Seymour  requested 
and  that  no  other  responsive 
information  existed.  Therefore,  Mr. 
Seymour's  Appeal  was  denied. 

Refiind  Applications 

Daley  Corporation,  9/3/93.  RF272- 
25971.  RD272-25971 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Daley  Corporation,  a  highway  and 
bridge  construction  company,  in  the 
Subpart  V  crude  oil  refund  proceeding. 
A  group  of  States  and  Territories  (States) 
objected  to  the  application  on  the 
grounds  that  the  applicant  was  able  to 
pass  through  increased  petroleum  costs 
to  its  customers.  In  support  of  their 
objection,  the  States  submitted  an 
affidavit  of  an  economist  stating  that,  in 
general,  the  road  construction  industry 
was  able  to  pass  through  increased 
petroleum  costs.  The  DOE  determined 
that  the  evidence  offered  by  the  States 
was  insufficient  to  rebut  the 
presumption  of  end-user  injury  and  that 
the  applicant  should  receive  a  refund. 
The  DOE  also  denied  the  States'  Motion 
for  Discovery,  finding  that  discovery 
was  not  warranted  where  the  States  had 
not  presented  evidence  sufficient  to 
rebut  the  applicant's  presumption  of 
injury.  The  refund  granted  to  the 
applicant  in  this  Decision  was  $26,605. 
Enron  Corp./  Waterloo  Service 
Company,  9/3/93,  RF340-188 
The  DOE  issued  a  Decision  and  Order 
concerning  a  refund  application  that 
Waterloo  Service  Company  (WSC)  had 
submitted  in  the  Enron  Corporation 
(Enron)  special  refund  proceeding.  The 
DOE  found  that  WSC  is  an  agricultural 
cooperative  operating  for  the  benefit  of 
its  common  shareholder/patrons.  WSC 


previously  received  a  refund  of 
$778,632  for  volumes  of  Enron  propane 
that  it  resold  to  its  member  customers, 
and  had  requested  an  additional  refund 
amount  for  volumes  resold  to  non- 
member  customers.  The  DOE  found  that 
since  WSC  had  been  required  to  pass 
through  on  a  dollar  for  dollar  basis  the 
refund  arising  from  product  sold  to  its 
members.  WSC  had  not  directly 
benefitted  from  the  end-user 
presumption  of  injury  that  served  as  the 
basis  for  granting  that  refund.  The  EOE 
therefore  determined  that  it  was 
appropriate  to  permit  WSC  to  use  the 
medium  range  reseller  presumption  of 
injury  with  respect  to  its  sales  of 
product  to  non-members.  Accordingly, 
the  DOE  granted  WSC  an  additional 
refund  of  $23,417  based  on  its  total 
purchases  from  Enron  that  were  resold 
to  non-member-customers. 
Texaco  Inc/Barry  Connell  Colonial 
Truck  Stop,  8/31/93.  RF321-16208 
RF321-19842 
The  DOE  issued  a  Decision  and  Order 
modifying  a  refund  that  had  been 
granted  to  Richard  Sporck  and  his 
representative.  Wilson,  Keller  & 
Associates,  on  behalf  of  Colonial 
Texaco.  In  the  course  of  investigating  a 
possible  conflict  between  Mr.  Sporck 's 
application  and  one  filed  by  Barry 
Connell,  the  OHA  found  that  the 
Texaco-generated  printout  documenting 
purchases  of  3,737,436  gallons 
submitted  by  Mr.  Sporck  in  support  of 
his  application  was  for  Mr.  Cormell's 
outlet.  Mr.  Sporck  .was  able  to  docimient 
Texaco  purchases  by  Colonial  of 
2,434.271  gallons  &x)m  an  indirect 
supplier.  Therefore,  the  DOE  directed 
Mr.  Sporck  and  Wilson,  Keller  & 
Associates  to  remit  $1,959,  the  excess 
portion  of  Colonial's  refund,  plus 
additional  interest.  Mr.  Connell  was 
granted  a  refund  of  $5,618  ($4,111 
principal  plus  $1,507  interest). 
Texaco  Inc./Campbell's  Run  Texaco, 
Mclntyre  6r  Snyder  Texaco, 
Campbells  Hun  Texaco,  9/2/93. 
RF321-38,  RF32 1-19781.  RF321- 
19782 
The  DOE  issued  a  Decision  and  Order 
in  the  Texaco  Inc.  refund  proceeding 
concerning  Applications  for  Refund 
filed  by  Charles  McIntyTe  and  Earl 
Snyder  who  were  partners  in  two 
Texaco  retail  outlets.  The  DOE  found 
that  because  of  this  common  ownership, 
both  outlets  should  be  considered 
together  in  determining  the  appropriate 
presumption  level.  Under  the  medium- 
range  presumption  of  injury,  the  total 
principal  refund  for  both  stations  was 
$10,000,  to  be  divided  equally  between 


the  two  partners.  Mr.  Mclntyre  was 
accordingly  granted  a  refundof  $5,000 
plus  interest,  and  Mr.  Snyder,  who  had 
already  received  a  principal  refund  of 
$3,090  with  respect  to  one  of  the 
stations,  was  granted  an  additional 
refund  or  $1,910,  plus  interest. 

Texaco  Inc/Hall's  Texaco.  8/31/93. 
RF321-5656 

The  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund  filed 
by  James  L.  Hall  in  the  Texaco  Inc. 
Subpart  V  special  refund  proceeding  on 
behalf  of  Hall's  Texaco.  It  was 
determined  that  Mr.  Hall  was  a 
consignee  for  a  Texaco  branded  jobber, 
Lee  Oil  Company.  As  a  consignee  for 
Lee  Oil  Company,  Mr.  Hall  was  paid  a 
fixed  per  gallon  commission  amount  for 
any  Texaco  product  he  sold  at  his  retail 
station  and  he  did  not  actually  purchase 
the  product  &t>m  Lee  Oil  Company. 
Because  Mr.  Hall  was  not  a  oistomer  or 
consignee  of  Texaco,  but  instead  a 
consignee  of  Lee  Oil  Company,  the  DOE 
determined  that  he  could  not  have  been 
affected  by  Texaco's  alleged 
overcharges.  Accordingly,  Mr.  Hall's 
Application  for  Refund  on  behalf  of 
Hall's  Texaco  was  denied. 

Texaco  Inc./Hicone  Texaco.  9/3/93. 
RF321-18938 

The  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund  filed 
by  Robert  Rc^inson  in  the  Texaco  Inc. 
Subpart  V  special  refund  proceeding  on 
behalf  of  Hicone  Texaco.  It  was 
determined  that  Mr.  Robinson  was  a 
consignee  for  a  Texaco  branded  jobber, 
Lee  Oil  Company.  As  a  consignee  for 
Lee  Oil  Company,  Mr.  Robinson  was 
paid  a  fixed  per  gallon  commission 
amount  for  any  Texaco  product  he  sold 
at  his  retail  station  and  he  did  not 
actually  purchase  the  product  from  Lee 
Oil  Company.  Because  Mr.  Robinson 
was  not  a  customer  or  consignee  of 
Texaco,  but  instead  a  consignee  of  Lee 
Oil  Company,  the  DOE  determined  that 
he  could  not  have  been  affected  by 
Texaco's  alleged  overcharges. 
Accordingly,  Mr.  Robinson's 
Application  for  Refund  on  behalf  of 
Hicone  Texaco  was  denied. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 
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Atlantic  Richfield  Compaiiy/  Hummel  Oil  Company  et  al  _ 

Atlantic  RichBeld  Company/  National  Car  Rental  et  al  .. „. 

Enron  CoT)./Wynn-Powler  Energy  AssociatM,  Inc 

Gulf  Oil  Corparation/Econ-0-Ga«.  toe  „ 

Gulf  Oil  Corponition/RI-Bon,  Inc „ _„, 

Gulf  Oil  CoqxiratioaySeiffin  Oil  ft  Creaw  Co.  et  at  

Gulf  Oil  Cocporaban/Saffclk  County  Treaawy 

Shell  Oil  Campany/LownM  Pans  Stora  Gas  Co.,  Inc 
Texaco  Inc./Beidler's  Texaco  et  al  ._.. 
Texaco  Ina/Deiuaul  and  Bemicv  Chitd  at  al 
Texaco  Inc/Kinard's  Texaco 
Texaco  Inc/Tulsa  Truck  Rental  el  al 

Township  of  Pequannock  et  al 

wniiama  Brothers  Constnictiaa  Inc  ~ 


RF304-13683 

08/31/93 

RF304-13156 

09/01/93 

RF345-«4 

09/02/93 

RF30O-21752 

09/03/93 

RF30O-12774 

09/01/93 

RF300-21153 

06/01/93 

RF300-15661 

09/03/93 

RF315-32« 

09A)2/93 

RF321-«00 

08/31/93 

RF321-6807 

O81/31/93 

RFa21-19872 

09/03/a3 

RF321-1798 

08/31/93 

RF272-«9072 

09/03/93 

RF272-76248 

09/02/93 

Dismissals 

The  following  submissions  wera 
dismissed: 


Nattm 


6ttiStQu«. 


Advance   Cast   Stone   Com- 
pany. 

Bactwnan's.  Inc 

Baker  Greenhouses 

Befl  Helicopter  Teafeon,  Inc  .„ 
Blair/ 


Borough  ot  Clayton 
C&MMiniMaft  „ 

CHyoTBrazfl 

CilyorCQftin. 
CityofGrovar 
OlyotKeena  . 


CaselVo. 


City  o<  Kellogo 

City  of  Leavvood 
City  of  Leesviile 
City  ef  UcNWU  ... 
City  of  Wy««toa» 


CommomweaMh  ot  Kentucky 

DiNon  Elementary  110 

Dorton^  Texaco 


Ounkiffc  Ice  Cream  Co,  tnc  — 

E  arxi  S  Trucking  Co 

Ebi  Construction 


Ek  Lp  Gas  Co..  hie 

Fairbanks    MUnicipeJ    Utfitos 
System. 

Hilstxxough  SheB 

Hofmann  Industries.  Inc 


RFaoo- 

tfi623 

RF272- 

91501 
RF272- 

91511 
WF27g- 

90790 
RF27?- 

•1977 
PtFT72~ 

90180 
RF272- 

88300 
RF32>- 

17061 
RF272- 

88316 
RF272- 

88311 
RF27?- 

88367 
RF27»- 

88383 
RF272- 

88364 
RF272- 

88351 
RF27^ 

88340 
RF27a- 

88345 
W^272- 

90820 
Rf272- 

92315 
RF272- 

87166 
RF321- 

17008 
RF272- 

92460 
RF272- 

91612 
RF272- 

90865 
RF321- 

17422 
RF27a- 

92202 
RF315-6708 
RF272- 

92314 


Nems 

Case  NO. 

Homestead  Baking  Co ..~ 

RF272- 

04756 

Hudson  TiansM  Unas.  Inc  _ 

RF272- 

92334 

Isatei  School  DMhct  20-2  . 

RF27a- 

83504 

La  Canada  Unilied  .         

RF272- 

79598 

LMteEagie  Day  School 

RF27?- 

83688 

Mw>KnGas4ElecMcCo  _ 

RF27:^- 

90462 

MaolaMHi*lc«Cfe«i»Co  _ 

RF27a- 

90864 

Marvin  Lumber  &Cedw  Co  .. 

RF272- 

92343 

Miie^  She*  Norffi 

RF315-0709 

Mohavvk  Paper  M«s.  Inc 

RF272- 

94049 

CM  Natkmtf  GuN  ..„      

RF300- 

14936 

Partie/McPhereon,  fcK.  t1  

Rf32t- 

17003 

Poto  School  District  2»-2      .. 

RF27a- 

83572 

Spencer  School  Distrtct  _ 

RF272- 

83474 

Stale  o(  Maryland  Department 

RF321- 

o(  General  ServKes. 

12610 

TJ.*s  Minimart 

RF300- 

13551 

Tee's  Lakeshops  Texaco 

RF321- 

11015 

The  Anowhevt  High  School  _ 

RF27?- 

83686 

TownoiKaamy  ,  , 

RF272- 

88362 

Village  o<  Canastota 

RF272- 

88333 

Walton-Verona  Board  of  Edu- 

RF272- 

catwa 

79470 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  OfHce  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.  Washington.  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
Federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system. 


Dated-  October  7. 19B3. 
George  B.  Bremay, 

Director,  Office  of  Hearings  andAppeah. 

[FR  Doc  93-25349  Rled  10-14-93;  8:45 
am] 

lujNS  COM  am  ft  r 


DivinowMPfrAL  protection 

AGENCY 

[En-^RL-4704-4 

EnvifonnMfttal  bnpael  StatttmmU 
Regulaflofw;  AvaMabiUty  ol  EPA 
Comments 

AvailaMUty  of  EPA  comments 
fwepaied  September  27, 1993  throo^ 
October  1. 1993  pursuant  to  the 
Enviitminental  Review  Process  (ERP). 
under  Section  309  of  the  Cleen  Air  Ad 
and  Section  102(2)(c}  of  the  Natirmal 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  the 
Federal  Regisler  dated  April  10, 1993 
(58  FR  18392). 

Draft  EISs 

EPP  No.  D-BIM-K65200~NV  Rating 
EC2,  Tonopah  Resource  Area.  Resource 
Management  Plan,  fanplementation. 
Battle  Mountain  District,  Nye  aikd 
Esmeralda  Counties.  NV. 

Summary 

EPA  expressed  environmental 
concerns  due  to  potential  impacts  to 
surface  water  quality  the  need  lor 
additional  information  in  the  FEIS  on 
best  management  practices  and  water 
quality  monitoring.  Bureau  of  Land 
Management  should  consult  with  the 
State  of  Nevada's  Division  of 
EnvirtHunental  Protection  in  order  to 
ensure  the  protection  of  water  quality 
and  beneCcial  uses. 

ERP  No.  D-NIH-D81022-MD  Rating 
LOl,  William  H.  Natcher  Building. 
Phase  n  Construction  and 
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Consolidation.  Located  on  National 

Institutes  of  Health  Bethesds  Camptts, 
Funding  and  NPDES  Permit. 
Montgomery  County,  MD. 

Summary 

EPA  bad  no  objections  to  th« 
pieferred  alternative. 

ERP  No.  DS-AFS-LS5155-00  Rating 
EC2,  Northern  Spotted  Owl 
Management  FlaJi,  Updated  Information 
concerning  Lale-Succe.<tsional  and  Old 
Growth  Forest  Related  Spedes  Within 
the  Range  of  the  Northern  Spotted  Owl. 
OR.  WA  and  CA. 

Summary 

EPA  supported  the  basic  features  in 
the  prefeiifed  attamative  but  had 
environmental  concerns  regarding 
implementation  of  future  activitiea.  EPA 
requested  additiooai  informatioo  and 
clarification  about:  the  criteria  and 
process  for  adpistir>g  riparian  reserves; 
the  minimum  physical,  chemical,  and 
biological  monitoring  needed  for 
implementation:  a  ^mework  for 
incorporating  non-federal  lands  into  the 
implenaentation  plan;  a  sammary  ol 
major  tasks,  agency/poup  roles,  budget, 
and  timeliness  for  implementation;  and 
air  quahty  effects  from  prescribed 
burning. 

Faaal  ElSa 

EHPNo.  F-yff5-fB50}9-MN  Superior 
National  Forest  Land  and  Resource 
Management  Flan,  Adoptioa  of 
Boundary  Waters  Canoe  Area  0WCA) 
Wilderness  Managemaat  Plas. 
Implementation.  Cook.  Lake  ai>d  Si. 
Louis  Counties,  MM. 

Summary 

EPA  had  no  objections  to  the 
piwfmed  ahemative. 

ERP  No.  F-AFS-L40tBt-mSahD<m 
River  Road  Improvement  Project. 
Development  Road  No.  30  from  Nkirth 
Fork  to  Com  Creek,  Sahnon  National 
Forest.  North  Fork  Ranger  District, 
Custer  and  Lemhi  Cbuntlea,  ID. 

Summery 

EPA  had  no  ob)actloa8  to  the 
preferred  alternative  as  it  is  described  in 
the  final  EIS. 

ERF  No.  F-AFS-L6S191-ORS«ntiam 
Pass  Demo  Proj^ect,  Harvesting  Timber 
and  Road  Construction,  Willamette 
National  Forest.  McKenzie  Rangfer    . 
District.  Linn  County.  OR. 

StjmiiMiy 

EPA  expressed  eoriionmenla) 
concerns  about  potential  water  quality 
impacts  and  requested  additional 
information  on  bow  the  unified  forest 
plan  relates  to  the  proposed  Santiam 
Pass  Demo  project 


ERP  No.  F-COB-K3609a-CA  Prado 
Dam  Water  Conservation  Plan 
Impiementation,  Prado  Flood  Control 
Basin,  Santa  Ana  River,  Riverside  and 
San  Bernardino  Counties,  CA. 

Summary 

Review  of  the  Final  EIS  was  not 

deemed  necessary. 

ERP  No.  F-FRC-E030OS-4iO  Florida 
Gas  Transmission  Phase  III  Expansion 
Project.  Construction  and  Operation. 
Special  Use  Permits,  Section  10  and  404 
Permits  and  NPDES  Permit,  extending 
through  FL.  AL.  MS  and  LA. 

Summary 

EPA  had  two  principal  areas  of 
concern.  The  first  was  about  the  failure 
of  the  Federal  Energy  Regulatory 
Commission  (FERC)  to  translate  general 
staff  recommendations  iirto  sped  He 
commitments  or  license  conditions  in 
the  final  FEIS.  The  second  was  about 
FERC's  plans  to  hire  environmental 
inspectors  to  oversee  project  monitoring 
rather  than  to  monitor  the  work  directly. 

ERP  No.  FS-BUd-^(B5062-NV  Egan 
Resource  Management  Plan  piMP).  Oil 
and  Gas  Leasing  AnMndment.  Updated 
Information.  bn|rienMotation.  E^ 
District.  White  Piae.  Lincofam  and  Nye 
Counties.  NV. 

Summary 

Review  of  the  Fhwl  Supplemental  EIS 
was  not  deemed  necessary. 

ERP  No.  FS-DOE-K03007-CA 
PBtToletmi  Production  at  Maximum 
^dent  Rata.  Naval  Petroleum  Reserve 
No.  1  Continued  Operation.  Updated 
Information.  Elk  RUIa,  Kem  County.  CA. 

Summary 

EPA  expressed  environmental 
concerns  remained  unresolved  in  the 
FSEIS  and  recommended  that  the  DOE's 
Record  of  Decision  contain  appropriate 
commitments  to  resolve  these  issues. 
Unresolved  issues  included  the  need 
for  An  updated  Bic^ogicat  Optni<m 
from  US  Fish  and  WiklKfe  Smvice; 
analysis  of  the  effects  of  otl-6dd 
chemicab  on  wildlife,  protection  of 
drinking  water  supplies,  aid  the 
potential  need  for  a  Clean  Air  Act 
conformity  determination. 

Dated:  October  12,  I9§3. 
Wilbaa  D.  DickcnoB, 
Deputy  Director,  Office  of  Fedetai  Activities 
|FR  Doc.  93-25389  Filed  10-14-93;  a:45  am| 


tER-FnL-4704^ 

Environmentii  Impact 
Notice  of  AvaHobMty 

Responsible  AgBrK^:  Office  of  Federal 

Activities.  General  Information  (202) 

280-5076  OR  (202)  280-5075. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  October  04. 

1993  Through  October  08. 1993 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  930348.  DRAFT  EIS.  COE.  IL. 
WI.  IL.  Fox  River  and  Chain  OTakes 
Area  Recreational  Boating  Project. 
Special  Area  Management  Plan. 
Implementation,  Section  10  and  404 
Permits.  Algonqnin  Dam.  Lake  and 
McHeray  Cotmties,  IL  and  Wl,  Due: 
November  29,  1993,  Contact:  Barbara 
Wilhams  (312)  353-6464. 

£IS  M>.  930349.  FINAL  EIS.  AFS.  CO, 
Fish  Creek  Reservoir  Enkigemcnt. 
Special  Use  Permit,  Routt  National 
Porast.  Steamboat  Springs,  Ro«a 
County.  CO.  Due:  November  15, 1993. 
Contact:  Wendy  Schmitzer  (303)  87^ 
1722. 

EIS  No.  830350.  FINAL  EIS,  AFS,  AK. 
North  Revilla  Project.  Long-Term 
Timber  Sale  Contract, 
Implementation,  Tongass  National 
Forest.  Ketchikan  Adminlslrstive 
Area.  Ketchikan  Ranger  District. 
RevillagigiMlo  Island.  AK,  Due: 
NovembCT  iS,  1903,  Contact:  Dave 
Arraaaaith  (907>  22S-3101. 

£ZS  Alb.  930351.  mAFT  EIS.  AFS.  CA, 
Paper  Reforestation  and  Resource 
Recovery  Project,  Implementation, 
Stanislaus  istational  Forest.  Mi- Wok 
Ranger  District.  Tuolumne  County. 
CA.  Due:  November  29. 1993,  Contact: 
Ann  L  Denton  (209)  586-3234. 

EIS  No.  930352,  FINAL  SUPPLEMENT, 
NQA.  Reef  Fish  Fishery  of  the  Gulf  of 
Mexico,  Fishery  Management  Plan, 
Amendment  5,  Updated  hifbrmatioa 
concerning  Permit  Approvals  and 
Special  Kfenagement  Zones 
Establi^unent,  Implementation,  FL, 
AL.  MS,  LA.  TX  snd  Golf  of  Mexico. 
Due:  November  15, 1993,  Contact: 
Nancy  Foster  (301)  713-2239. 

£75  No.  930353.  DRAFT  EIS,  AFS,  ID, 
Black  Pine  Gold  Mine  Expansion 
Project,  Implementation,  Flan  of 
Operation  and  Rigbt-of-Way  Permits, 
Sawtooth  National  Forest,  Buriey 
Ranger  District,  Cassia  County.  n>. 
Due:  November  29, 1993,  Contact: 
Fete  f^terson  (208)  878-0430. 

EIS  No.  930354.  DRAFT  EIS.  USN,  NC, 
Camp  Lejeune  Marine  Corps  Base. 
Disposal  of  Non-Hazardous  Solid 
Waste  Project,  fanpleroentation,  COB 
Section  404  and  NPDES  Permits, 
Onslow  County,  NC  Due:  November 
29, 1993,  Contact:  Jim  Omans  (703) 
696-0866. 
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EIS  No.  930355.  DRAFT  EIS.  FHW.  PA. 
US  222  Corridor  Design  Location 
Study.  Improvements,  from 
Breingsviile  to  the  1-78  Interchange. 
Funding.  Lower  and  Upper  Macungie 
Township.  Lehigh  County.  PA.  Due: 
December  03.  1993.  Contact:  Manuel 
A.  Marks  (717)  782-4422. 

EIS  No.  930356.  DRAFT  SUPPLEMENT. 
EPA.  AL.  TX.  LA.  MS.  ADOPTION— 
1993  Central  and  Western  Gulf  of 
Mexico  Outer  Continental  Shelf  (OSC) 
Oil  and  Gas  Lease  Sales  No.  142  and 
No.  143  Issuance  of  General  New 
Source  NPDES  Permit.  Lease 
Offerings  and  Offshore.  AL,  LA.  TX 
and  MS.  Due:  November  29. 1993. 
Contact:  Norm  Thomas  (214)  655- 
2260. 
The  U.S.  Environmental  Protection 

Agency  has  adopted  the  US  Department 

of  the  Interior,  Minerals  Management 

Service's,  final  EIS  filed  with  U.S. 

Environmental  Protection  Agency  on 

10-30-92.  EPA  was  a  Cooperating 

Agency  on  the  DOI's  EIS. 

EIS  No.  930357.  DRAFT  EIS,  FRA,  CT, 
MA.  Northeast  Corridor  Improvement 
Project.  Implementation. 
EiectriHcation  of  the  Railline  from 
New  Haven  to  Boston,  Funding,  COE 
Section  10  and  404  Permits,  New 
Haven,  CT  and  Boston,  MA,  Due: 
November  29. 1993.  Contact:  Mark 
Yachmetz  (202)  366-6593. 

EIS  No.  930358,  FINAL  HS,  FHW,  CO, 
CO-82  Transportation  Improvements, 
East  of  Basalt  to  the  Buttermilk  Ski 
Area  West  of  Aspen,  Funding  and 
COE  Section  404  Permit.  Pitkin 
County.  CO.  Due:  November  15, 1993, 
Contact:  George  Osborne  (303)  969- 
6730. 

EIS  No.  930359.  FINAL  EIS,  COE.  NH, 
Nashua-Hudson  Circumferential 
Highway  Improvements,  Approval 
and  COE  Section  10  and  404  Permits, 
Towns  of  Hudson,  Nashua  and 
Litchfield,  Hillsborough  County.  NH, 
Due:  November  15.  1993,  Contact: 
Theresa  Flieger  (617)  647-8336. 

Amended  Notices 

EIS  No.  930286.  DRAFT  EIS.  FHW.  PA. 
WV.  Mon/Fayette  Transportation 
Improvement  Project.  1-68  in 
Monongalia  Co..  WV  to  PA-6119 
(Formerly  the  Chadville 
Demonstration  F*roject).  Funding  and 
COE  Section  404  Permit.  Monongalia 
County.  WV  and  Fayette  County.  PA. 
Due:  October  01. 1993.  Contact: 
Daniel  W.  )ohnson  (717)  782-2276. 

Published  FR  08-20-93 — Review  period 
extended. 

EIS  No.  930313,  FINAL  EIS.  COE.  OH. 
Cleveland  Harbor  Dike  14  Confined 
Disposal  Facility  (CDF)  for  Dredged 


Material.  Modifications  Cuyahoga 

County.  OH  ,  Due:  October  18, 1993. 

Contact:  Timothy  Daly  (716)  879- 

4171. 
Published  9-17-93— Titled  Correction. 

Dated:  October  12. 1993. 
WilliAin  D.  Dickerson. 
Deputy  Director.  Office  of  Federal  Activities. 
|FR  Doc.  93-25388  Filed  10-14-93:  8:45  ami 
BlUJNOCOOe  W60-60-U 


FEDERAL  MARITIME  COMMISSION 

Neptune  Orient  Unes,  Ltd.,  et  al.; 
Agreement's)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  [>arties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW..  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary. 
Federal  Maritime  Commission, 
Washington.  DC  20573.  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  232-011431. 

Title:  Neptune  Orient  Lines,  Ltd.  and 
Nippon  Yusen  Kaisha  Space  Charter 
and  Sailing  Agreement  in  the  Far  East, 
South  East  Asia,  Australasia,  South 
West  Asia  and  Mid-East-U.S.  Atlantic 
Coast  Trades. 

Parties: 
.    Neptune  Orient  Lines,  Ltd. 

Nippon  Yusen  Kaisha 

Synopsis:  The  proposed  Agreement 
would  permit  the  parties  to  charter 
space  on  each  other's  vessels  and  to 
rationalize  service  in  the  trade  between 
ports  in  the  Far  East,  South  East  Asia, 
Australasia.  South  West  Asia  and  the 
Middle  East  on  the  one  hand  and  ports 
on  the  U.S.  Atlantic  Coast  on  the  other 
hand.  The  parties  have  requested  a 
shortened  review  period. 

By  Order  of  the  Federal  Maritime 
Comniission. 

Dated:  October  12. 1993. 
Ronald  D.  Murphy, 
Assistant  Secretary. 
(FR  Doc.  93-25370  Filed  10-14-93;  8:45  am] 

BIUJNO  CODE  CTSO-OI-M 


Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  (he 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission. 
Washington,  DC  20573. 

W-C  Ventures.  Inc..  dba  Worldwide  Cargo 

Specialties.  1562  E.  Rothmoor()ircle,  Salt 

I^ke  City.  UT  84121.  OfTicers:  Patty 

Williams,  President:  Ron  Williams. 

Director;  Derek  Williams.  Director 
R  S  R  Shipping  Co..  Inc..  451  North  Long 

Beach  Road.  Rockville  Centre.  NY  11570. 

Officer:  Robert  Rullo.  President 
Marco  Forwarding  International  Co.,  5750 

N.W.  32nd  Court,  Miami.  FL  33142. 

Officer:  Ana  Maria  Samitier.  President/ 

Director 
Navigo  International.  Inc..  3103  McKinney. 

Houston.  TX  77003.  Officers:  Allen 

William  White,  President:  Verona  Sandra 

McFadden.  Vice  President 
1959  Enterprise  Inc..  7620  Marbach  Road. 

San  Antonio.  TX  78227.  Officers:  Hani 

Shalabi.  President;  Mohamed  Shalabi. 

President;  Margaret  Shalabi,  Vice  President 
Traders  of  Miami.  4710  N.W.  170th  Street, 

Carol  City.  FL  33055.  Officer:  Lissette 

Canela 
M  &  M  Shipping.  8058  W.  9Sth  Street.  «3E. 

Hickory  Hills.  IL  60457;  Mohammad  R. 

Sayyed,  Sole  Proprietor 
Transglobe  Express,  inc..  The  Hartford 

Center,  729  Route  83.  Suite  305. 

Bensenville.  IL  60106.  Officer:  Jung-Keun 

Oh.  President/Secretary /Treasurer/ 

Stockholder 
S.J.  Stile  Associates.  Ltd.,  153-66  Rockaway 

Blvd..  2nd  Floor.  Jamaica.  NY  11434. 

Salvatore  J.  Stile.  President/Director/ 

Treas./Stockh.;  Milton  B.  Heid.  Vice 

President/Director/Secre./Stockh. 

Dated:  October  12. 1993. 

By  the  Federal  Maritime  Commission. 
Ronald  D.  Munohy, 
Assistant  Secretary. 
IFR  Doc.  93-25326  Filed  10-14-93;  8:45  am) 

BHUNG  CODE  aTSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Central  Bancshares  of  the  South,  Inc.; 
Acquisition  of  Company  Engaged  in 
Perrnissit>le  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (0)  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
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t843(c)(8))  and  $  225.21  fa)  of  Regutafkm 
Y  (12  CFK  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
comp>any  engaged  in  a  oonbanidng 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  cioeely  related  to 
banking  and  permissible  fcR*  bank 
holding  companies.  Unless  oth«-tfviso 
noted,  sucb  activities  will  be  conducted 
throti^K>ut  the  United  States. 

The  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bonk  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  perscms  may 
exfxess  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  sucii  as 
greater  convenience,  increased 
competitkm,  or  gadns  ia  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  b«u  of  a  hearing, 
identifying  specifically  any  questions  ol 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  • 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposaL 

Conunents  regaraing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  8, 
1993. 

A.  Faderat  Reserve  Bonk  of  AtlaiiU 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303: 

1.  Centroi  Bencshans  oftht  South, 
/oc,  Biraunghara,  Alabanaa;  to  acquire 
1st  Performance  Loterim,  FSB, 
Jacksonville,  Florida,  and  thereby 
engage  in  opwating  a  savings 
association  pursuant  to  §  225.25(b)(9)  of 
the  Board's  Regulation  Y. 

Board  of  Covemore  of  the  PMeral  Reserve 
System,  October  8. 1993. 
leimifar  J.  Jen  mum. 
Associate  Secretary  of  the  Board. 
mt  Doc  93-25317  Filed  10-14-93;  8:45  am| 


CUtun%  Union  Bwcotp  of  StiolbyvHta^ 
bic^  cC  tl.i  Fonrattons  oti  Actjutatttons 
by;  and  Mergers  of  Bank  Hbfcffng 
Companies 

Tbocompnnie*  hsieal  in  this  netio* 
hove  applied  for  the  Boerd^s  approvel 


under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applicatians 
are  set  forth  in  section  3tc)  of  tne  Act 
(12  U.S.C  1842(c)). 

Each  application  is  availaMe  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  lor 
inspection  at  the  offices  of  the  Board  ol 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  tne 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  lei^iests  a  bearing 
must  ioelude  a  statement  of  why  e 
written  pn^sentation  would  not  suffice 
in  lien  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  ap(>lications 
must  be  received  not  later  than 
November  8, 1993. 

A.  Federal  Resnre  Bank  of  SL  Looia 
(Randall  C  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166c 

1.  Gtizens  Union  Bancorp  of 
Shelbyville,  Inc^  Shelbyvilla.  Kentucky, 
to  acquire  100  percent  of  the  voting 
shares  of  Fir^  Fanners  Bank  and  TrusX 
Comoany.  Owenton,  Kentucky. 

2.  NBC  Capital  Corporation, 
Starkville,  Mississippi;  to  acquire  100 
percent  of  the  voting  shares  of  Charter 
Holding  Company.  Inc.  Tuscaloosa, 
Alabama,  and  thereby  indirectly  acquire 
First  State  Bank  of  Tuscaloosa, 
T\iscaloosa.  Alabama. 

3.  Spmkman  Bancskares,  Fnc, 
Sparfcman,  Arkansas;  to  become  a  bank 
holding  company  by  acquiring  at  least 
82.6  percent  of  tne  voting  shares  of 
Merchants  and  Planters  Bank. 
Sparkman.  Aricansas. 

B.  Federal  Rcserre  Bank  of 
Miiiewjpolig  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
HBnneapoHs.  Minnesota  55480: 

1 .  Late  Ehno  Profit  Sharing  Pfan  am/ 
the  Lake  Ehno  Profit  Sharing  Trust,  Lake 
Elmo,  Minnesota;  to  acquire  an 
additional  1.89  percent  of  the  voting 
shares  of  Lake  Elmo  Bancorp,  Inc.,  Ldte 
Elmo,  Muuesota.  far  a  total  of  49.2 
percent,  and  thereoy  indirectly  acquire 
Lake  Ehno  hank,  LAe  Ebno,  MiniMsoCa. 

C  Fadierai  Reserve  Bode  of  Saa 
Wtaof  JHFO  (Keiiiietfc  R  Biming, 
Director,  Bink  HolAngCompeny)  191 
Market  StieeC,  Sob  Praeciscei.  Q^fomie 
94105: 


7.  Sentinel  Bancorporation,  Omak, 
Washington;  to  acquire  100  percent  of 
the  voting  shares  of  First  Bank 
Washington,  Omak,  Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  8, 1993. 
)cnnifier  J.  Johnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc  93-25318  Filed  10-14-93;  8:45  ami 

BMJJNQ  COOC  «21»«t-f 


GBIERAL  SERVICES 
ADMINISTRATION 

Report  on  Revised  System  of  Records 
Under  the  Privacy  Act  of  1974 

AGENCY:  General  Services 

Adrainistrstian. 

ACTION:  Notification  of  revised  system  of 

records. 

SUMMARV:  The  purpose  of  this  dnmewnt 
is  to  give  notice,  under  the  proviskae  of 
the  Privacy  Act  of  1974. 5  U.S.C  552a. 
of  intent  by  the  General  Services 
Administratioa  (GSA)  to  revise  a  system 
of  reoords  maintained  by  GSA. 

The  system  of  records.  Credit  Data  en 
Individual  Debtors,  PPPM-7.  to  rhaapit 
to  enahia  the  agency  to  asaemble  in  one 
system  information  on  individuals  who 
are  indriited  to  the  General  Services 
Adrainistratiaa  for  the  purpoea  of 
determining  if  there  is  a  reasonable 
prospect  of  sSecting  enforced 
coHectioos  from  the  debtors.  A  revised 
system  report  was  fitod  with  die 
Speaker  of  the  House,  the  President  of 
the  Senate,  and  the  Office  of 
Management  hkI  BodgeL 
0ATC8:  Ai^  interested  party  may  sufcmit 
written  comments  about  this  revisiOB. 
CommezUs  must  be  received  oa  or 
before  the  30th  day  following 
publication  of  this  notice.  (November 
15, 1993).  The  system  will  become 
eflbctive  without  further  notice  on  the 
30th  day  following  publication  of  this 
notice  (November  15, 1903),  unless 
comments  are  recelvod  that  would 
result  ia  a  contrary  decisian. 
ADOimica  Address  commeBts  to  the 
General  Services  A^aiidatratioB  (CAIR) 
WashingKm,  DC  20*05. 
RM  RMTMBI  aiFOMMfnON  contact: 
Ms.  Mary  CanniaglMin,  GSA  Privacy 
Act  OfiBoer,  telephone  (202)  501-2691. 

Background 

The  system  of  records.  Credit  Data  on 
Indrvidnal  Debtors.  PPFM-7,  is  changed 
to  impfenent  Qie  Cash  Mmagement 
Iimrovement  Act  AmetMfanents  of  1992, 
Puk  L.  102-SA9  and  title  26  Code  of 
Federri  ItegolatiotM.  §  301.9402-6  et 
seq.  The  revisfon  will  enaUa  the  agency 
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to  assemble  in  one  system  information 
on  individuals  who  are  indebted  to  the 
General  Services  Administration  for  the 
purpose  of  determining  if  there  is  a 
reasonable  prospect  of  effecting 
enforced  collections  h'om  the  debtors. 

GSAyPPFM-7 

SYsraiNAME: 
Credit  Data  on  Individual  Debtors. 

SYSTBI  LOCATmC 

Records  are  located  at  the  following 
General  Services  Administration,  Office 
of  Finance  and  Office  of  General 
Counsel.  Central  Office  and  regional 
office  addresses: 
GS  Building.  18th  and  F  Streets  NW., 

Washington.  DC  20405. 
John  W.  McCormack  Post  Office  and 

Courthouse.  Boston,  MA  02109. 
Jacob  K.  Javits  Federal  Building.  26 

Federal  Plaza.  New  York.  NY  10007. 
Wannamaker  Building.  100  Market 

Square  East.  Philadelphia.  PA  19107. 
401  West  Peaditree  Street.  Atlanta.  GA 

30365-2550. 
John  C  Kluczynski  Federal  Building. 

230  South  Dearborn  Street.  Chicago. 

IL  60604. 
General  Services  Administration.  1500 

East  Bannistw  Road.  Kansas  Qty,  MO 

64131. 
Fritz  G.  I^joham  Federal  Building.  819 

Taylor  Street.  Fort  Worth.  TX  76102. 
Denver  Federal  Center  Complex, 

Building  41,  Denver,  CO  80225. 
General  Services  Administration.  525 

Market  Street.  San  Francisco.  CA 

94105. 
GSA  Center.  Auburn.  WA  98002. 
GSA  Regional  Office  Building.  Seventh 

and  D  Streets  SW..  Washington.  DC 

20407. 

CATBK>ME*  OF  ■invmfAU  COVEHEO  BY  THE 
SVSTBl: 

Individuals  include  employees  and 
former  employees  and  other  individuals 
who  are  indeed  to  the  United  States. 

CATEQOMEt  OF  NEOOflM  M  THE  SVSTBI: 

Types  of  personal  data  in  the  system 
may  take  tha  form  of  commercial 
reports,  agency  investigative  reports 
showing  the  d^tor's  assets  and 
liabilities  and  his  or  her  income  and 
expenses,  the  individual  debtor's  assets 
and  liabilities  and  income  and 
expenses,  and  other  information  such  as 
social  security  number  and  home 
address. 

AUTMOMTV  FOn  MAMTEHANCC  OF  THE  SYSTBI: 

Federal  Claims  Collection  Act  of 
1966.  80  Stat  309,  31  U.S.C  952;  Debt 
Collection  Act  of  1982.  Pub.  L  97-365; 
and  title  4  Code  of  Federal  Regulations, 
chapter  n.  part  105.  Cash  Management 


Improvement  Act  Amendments  of  1992. 
Pub.  L.  102-589  and  Title  26  Code  of 
Federal  Regulations.  §  301.6402-6  et. 
seq. 

PUflP08E(S): 

To  assemble  in  one  system 
information  on  individuals  who  are 
indebted  to  the  General  Services 
Administration  for  the  pur]x>se  of 
determining  if  there  is  a  reasonable 
prospect  of  effecting  enforced 
collections  firom  the  debtors. 

MUTME  USES  OF  RECOIIOS  MAMT AMEO  M  THE 
SYSTEM,  MCUNMNQ  CATEQOMES  OF  USBIS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

a.  When  debtors  fail  to  make  payment 
through  normal  collection  routines, 
credit  data  is  analyzed  to  determine  the 
fieasibility  of  enforced  collection  by 
referring  the  cases  to  the  Department  of 
Justice  for  litigation.  Credit  data 
becomes  an  integral  part  of  claim  files 
forwarded  to  the  General  Accounting 
Office  and/or  the  Department  of  Justice 
as  prescribed  in  the  Joint  Federal  Claims 
Collections  Standard  (4  CFR  ch  n). 

b.  Records  may  be  disclosed  to  a 
congressional  office  from  the  records  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

c  RecOTds  may  be  disclosed  to  other 
Federal  agencies  where  an  applicant  for 
employment  or  a  current  employee  of 
the  agency  is  delinquent  in  repaying 
his/her  Federal  financial  obligation.  The 
purpose  of  this  disclosure  is  to  enlist  the 
agency's  cooperation  in  facilitating 
repayment. 

d.  In  die  event  that  a  system  of 
records  maintained  by  this  agency  to 
carry  out  its  functions  indicates  a 
violation  or  potential  violation  of  law, 
whether  dvil.  criminal,  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule,  or  order  issued 
pursuant  thereto,  the  relevant  records  in 
the  system  of  records  may  be  referred, 

a  routine  use,  to  the  appropriate  agency, 
such  as  the  General  Accounting  Office, 
the  Office  of  Management  and  Budget, 
the  Department  of  Justice,  and  state 
agencies  charged  with  the  responsibility 
of  investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  by  statute,  or  rule; 
regulation,  or  order  issued  pursuant 
thereto. 

e.  A  record  from  this  system  of 
records  may  be  disclosed  to  a  Federal 
agency  in  response  to  its  request,  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  letting  of  a  contract, 
or  the  issuance  of  a  license,  grant,  or 
other  benefit  by  the  requesting  agency, 
to  the  extent  that  the  information  is 


relevant  and  necessary  to  the  requesting 
agency's  decision  on  the  matter. 

f.  Records  may  be  disclosed  to  a  debt 
collection  agency,  that  GSA  has 
contracted  for  collection  services,  to 
recover  indebtedness  owed  to  the 
United  States. 

g.  Information  contained  in  the 
system  of  records  may  be  disclosed  to 
the  Internal  Revenue  Service  to  obtain 
mailing  addresses  for  the  purpose  of 
locating  such  taxpayer  to  collect  or 
compromise  a  Federal  claim  against  the 
taxpayer. 

h.  Information  contained  in  the 
system  of  records  may  also  be  disclosed 
to  the  Internal  Revenue  Service  for  the 
purpose  of  offsetting  a  Federal  claim 
against  a  taxpayer's  income  tax  refund. 

WSCLOSURE  TO  CONSUMER  REPOmMG 
AQENCIES. 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12) 

Disclosures  may  be  made  from  this 
system  to  "Consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1861a(0  or  the 
Federal  Daims  Collection  Act  of  1966 
(31  U.S.C.  3701(A)(3)). 

POUOES  AND  PIUCnCES  FOR  STOiHNQ, 
RCTRCVSMt,  ACCCSSMQ.  NETAMMO,  ANO 
OWPOSWO  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  paper  form 
in  file  foldera  stored  in  metal  caoinets 
and  in  electronic  form  in  computers. 

RCnUEVASUTY: 

Credit  data  is  maintained  by  debtor 
name  and  claim  number,  cross 
referenced  to  social  security  number 
(when  available)  to  verify  name  and 
address. 

SAFEGUARDS: 

When  not  in  use  by  personnel 
responsible  for  the  collection  of  claims, 
records  are  stored  in  lockable  filing 
cabinets.  Personal  computer  files  are 
protected  by  the  use  of  passwords. 

RETENTION  AND  DISPOSAL: 

The  records  are  a  part  of  the  GAO  site 
auditing  collection  files  and  are  cut  off 
at  the  end  of  the  fiscal  year,  held  1  year, 
and  then  retired  under  Record  Group 
217  (GAO).  Records  created  prior  to  July 
2. 1975.  will  be  retained  by  GAO  for  10 
years  and  3  months  after  the  period  of 
the  accoimt.  Records  created  on  or  after 
July  2. 1975.  will  be  retained  by  GAO 
for  6  years  and  3  months  after  the  period 
of  the  account. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief.  Receivables  and  Collection 
Management  Branch.  Financial  Control 
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Division,  Office  of  Chief  Financial 
Officer,  18th  and  F  Streets  NW.. 
Washington,  DC  20405. 


in 


innCATION  PftOCEOURE: 

Inquiries  by  individuals  regarding 
claims  pertaining  to  themselves  should 
be  addressed  to  the  system  manager. 

ED  ACCESS  PROCEDURES: 
[uests  from  individuals  for  access 
ords  should  be  addressed  to  the 
system  manager  and  should  include 
name  and  address. 

CONTESTING  RECORDS  PROCEDURES: 

GSA  rules  for  contesting  the  contents 
of  the  records  and  for  appealing  initial 
determinations  are  promulgated  in  41 
CFR  104.64. 


RECORD  SOURCE  CATEGORIES: 

I  Information  in  this  system  is  obtained 
from  commercial  credit  reports,  agency 
investigative  reports,  individual  debtors' 
own  financial  statements,  and  from 
ther  GSA  systems  of  records. 

Dated:  October  1,1993. 
Emily  C  Karun, 

Director,  Information  Management  Division. 
IFR  Doc.  93-25384  Filed  10-14-93;  8:45  ami 

SiLLMOCOOC  M30-34 


ir 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  Of  the  Secretary 

Agency  Forms  Submitted  to  tfte  Office 
Of  Management  and  Budget  for 
Clearance 

On  Fridays,  the  Department  of  Health 
and  Human  Services,  Office  of  the 
Secretary  publishes  a  Hst  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  are  those 
information  collections  recently 
submitted  to  OMB. 
^.  Application  for  Waiver  of  the  two- 
year  Foreign  Residence  Requirement 
of  the  Exchange  Visitor  Program — 
0990-0001— Extension— The 
application  is  used  by  institutions 
(colleges,  hospitals,  etc.)  to  request  a 
favorable  recommendation  to  the 
USIA  for  waiver  of  the  two-year 
Foreign  Residence  Requirement  of  the 
Exchange  Visitor  Program  on  behalf  of 
foreign  visitors  working  in  areas  of 
interest  to  HHS. 
Respondents:  Individuals,  State  or  local 

I  governments.  Businesses  or  other  for- 

I I  profit,  non-profit  institutions; 
Total  Number  of  Respondents:  200; 


Frequency  of  Response:  one  time; 
Average  Burden  per  Response:  6  hours; 
Estimated  Annual  Burden:  1200  hours. 
2.  Applicant  Background  Survey— This 
form  will  be  used  to  ask  applicants  for 
employment  how  they  learned  about 
a  vacancy,  to  make  sure  that 
recruitment  sources  yield  qualified 
women,  minority  and  handicapped 
applicants  in  compliance  with  EEOC 
Management  Directive  714. 
Respondents:  Individuals; 
Annual  Number  of  Respondents: 

310,000; 
Annual  Frequency  of  Response:  one 

time; 
Average  Burden  per  Response:  2 

minutes; 
Total  Annual  Burden:  10,333  hours. 
OMB  Desk  Officer.  Allison  Eydt 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  619-0511.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  OMB  Reports  Management 
Branch,  New  Executive  Office  Building, 
room  3208,  Washington,  DC  20503. 

Dated:  September  30, 1993. 
Dennis  P.  Willians, 
Deputy  Assistant  Secretary,  Budget. 
IFR  Doc.  93-24874  Filed  10-14-93;  8:45  am| 

BItUNO  COOC  41S0.Q4-M 


Administration  for  Children  and 
Families 

Meeting  of  the  U.S.  Advisory  Board  on 
Child  Abuse  and  Neglect 

AGENCY:  Administration  for  Children 
and  Families.  DHHS. 
ACTION:  Notice  of  meeting 

SUMMARY:  The  U.S.  Advisoiyr  Board  on 
Child  Abuse  and  Neglect  will  hold  a 
meeting  at  the  Department  of  Health  and 
Human  Services,  Room  703-A 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20301. 
from  9:30  a.m.,  October  26,  1993, 
through  4  p.m.,  October  27.  1993. 

This  meeting  is  open  to  the  pubUc.  If 
a  sign  language  interpreter  is  needed, 
you  may  contact  David  Siegel  at  (202) 
401-9215. 

FOR  FURTHER  INFORMATION  CONTACT:  Joan 
M.  Williams.  Special  Projects  Specialist, 
U.S.  Advisory  Board  on  Child  Abuse 
and  Neglect.  Room  303-D,  Humphrey 
Building.  Washington.  DC  20201.  (202) 
690-8178. 

SUPPLEMENTARY  INFORMATION:  During 
this  meeting,  the  Advisory  Board  will: 


meet  with  the  press  and  interest  groups 
regarding  the  1993  report;  review  the 
report  highlights;  discuss  possible 
strategies  for  achieving  implementation 
of  the  1993  report;  and  discuss  the 
process  for  developing  the  1994  report. 

Dated:  October  9, 1993. 
Preston  Bruce, 

Acting  Executive  Director,  U.S.  Advisory 
Board  on  Child  Abuse  and  Neglect. 
IFR  Doc.  93-25361  Filed  10-14-93;  8  45  am) 

BILUNQ  COOC  4t»4-01-P 


Food  and  Drug  Administration 
(Docket  No.  •3F-0331) 

Hoechst  Aktiengeseitschaft;  Filing  ot 
Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Hoechst  Aktiengesellschaft  has 
filed  a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of 
dioctadecyldisulfide  as  an  antioxidant 
and/or  stabilizer  in  propylene  polymers 
and  copolymers. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  November  15. 1993. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Paiilawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  R.  Thorsheim,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington.  DC  20204, 
202-254-9511. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  3B4397)  has  been  filed  by 
Hoechst  Aktiengesellschaft,  c/o  Keller 
and  Heckman.  1001  G  St.  NW.,  suite  500 
West.  Washington.  DC  20001.  The 
petition  proposes  that  the  food  additive 
regulations  in  §  178.2010  Antioxidants 
and/or  stabilizers  for  polymers  (21  CFR 
178.2010)  be  amended  to  provide  for  the 
safe  use  of  dioctadecyldisulfide  as  an 
antioxidant  and/or  stabilizer  in 
propylene  polymers  and  copwlymers. 
Tne  potential  envirornnentalimpact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)).  the 
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agerxry  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  ttM  subject  of  the  notice  on 
public  display  at  the  Dockets 
Mana^efTMot  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may.  on  or  before  November  15. 
1993.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identlHed  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If.  based  on  its  review. 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  avaitabtlity  of  the  agency's 
finding  of  no  si^ificant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c1. 

Dated:  September  29. 1993. 
Fred  R.  Shank. 

Director.  Center  for  Food  Safety  ond  Applied 
Nutrition. 

jFK  Doc  93-2S320  Piled  10-14-93,  8:45  ami 
HUJNQ  coot  41Sfr41-# 


[OockM  No.  t3F-039S] 


Sequa  Chemicais,  Inc.;  Filing  of  Food 
AddlHwa  Petilion 

AGEMCY:  Food  and  Drug  Administration. 

HHS. 

AcnoH:  Notice. 

SUMMAJtV:  The  Food  and  Drag 
Administration  (FDA)  is  announcing 
that  Sequa  Chemicals.  Inc..  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  ammonium  zirconium 
lactate-citrate  complexes  for  use  as 
insolubilizers  for  binders  used  in  clay 
coatings  for  paper  and  paperboard 
intetKied  for  use  in  contact  with  food 
DATES:  Written  comments  on 
petitioner's  eovirorunental  assessment 
by  November  15,  1993. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305L  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parkiawn  Dr..  Rockville.  MD  20857. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Daniel  N.  Harrison.  Center  ibr  Food 


Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington.  DC  20204- 
0002.  202-254-9500. 

SUPW.EMEWTARY  WTORMATIOM;  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec  409(bM5|<21  U.S.C  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  384366)  has  been  filed  by 
Sequa  Chemicals.  Inc..  One  Sequa  Dr.. 
Chester.  SC  29706-0070.  The  petition 
proposes  to  amend  the  food  additive 
regulations  to  provide  for  the  safe  use  of 
ammonium  zirconium  lactate-citrate 
complexes  for  use  as  insolubilizers  for 
binders  used  in  clay  coatings  for  paper 
and  paperboard  intended  for  use  in 
contact  with  food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  «viTh  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  conunent.  interested 
f>ersons  may.  on  or  before  November  15 
1993.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  throt^  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to.  or  comments  on.  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If.  based  on  its  review 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  October  7. 1993. 
Fred  ft.  Shank. 

Center  for  Food  Safety  aitd  Applied  Nutrition 
jFR  Doc  93-25321  Filed  10-14-93.  8:45  ami 
BHjjNa  coot  •itfr.ei-r 


Health  Resources  and  Services 
Administration 

Advisory  Council  Meetinq 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is 
made  of  the  following  National 
Advisory  bodies  scheduled  to  meet 
during  the  month  of  December  1993: 

Name:  Advisory  Commission  on  Childhood 

Vaccines  (ACCV) 
Dale  and  Time:  December  1-2.  1993:  9  a.m. 

5  p.m. 
Place:  Parkiawn  Building.  Conference  Rooms 

O.  P.  ft  Q.  5600  Fishers  Lane.  Rockville. 

Maryland  20857. 

The  meeting  is  open  to  the  public 
Aifpose:  The  Commission:  (1)  Advises  the 
Secretary  on  the  implementation  of  the 
Program.  (2)  on  its  own  initiative  or  as  the 
result  of  the  filing  of  a  petition,  recommends 
changes  in  the  Vaccine  Injury  Table.  (3) 
advises  the  Secretary  in  implementing  the 
Secretary's  responsibilities  under  section 
2127  regarding  the  need  for  childhood 
vaccination  products  that  result  in  fewer  or 
no  significant  adverse  reactions.  (4)  surveys 
Federal.  State,  and  local  programs  and 
activities  relating  to  tiie  gathering  of 
information  on  injuries  associated  with  the 
administration  of  childhood  vaccines, 
including  the  adverse  reaction  reporting 
requirements  of  section  2125(b).  and  advises 
the  Secretary  on  means  to  obtain,  compile, 
publish,  and  use  credible  data  related  to  the 
frequency  and  severity  of  adverse  reactions 
associated  with  childhood  vaccines,  and  (5) 
recommends  to  theDimclorof  Hie  National 
Vaccine  Program  research  related  to  vaccine 
injuries  which  should  be  conducted  to  carry 
out  the  National  Vaccine  Injury 
Compensation  Program. 

Agetida:  The  first  day  of  the  meeting. 
December  1,  will  consist  of  simultaneous 
meetings  of  two  of  the  Commission's 
Working  Subcommittees.  The  full 
Commission  will  meet  commencing  at  9  a.m 
on  Wednesday.  December  1  until  2:45  p.m.. 
and  from  9  a.m.  to  5  p.m.  on  Thursday. 
December  2.  Agenda  items  will  include,  but 
not  be  limited  to  further  discussion  of  the 
report  of  the  iOM's  Section  313  Vaccine 
Safety  Committee,  including  possible 
recommendations  for  changes  in  the  Vaccine 
Injury  Table  and  Qualifications  and  Aids  to 
Interpretation;  routine  Program  reports; 
reports  from  the  National  Vaccine  Progrant 
reports  from  the  ACCV  Subcommittees,  and: 
discussion  of  vaccine  excise  tax  policy. 

Name:  Financial  Review  Subcommittee  of  the 

Advisory  Commission  on  Childhood 

Vaccines 
Time:  December  1. 1993.  3  p  m.-5  p.m. 
Place:  Conference  Room  Q,  Parkiawn 

Building.  5600  Fishers  Lane.  Rockville. 

Maryland  20857. 

Open  for  entire  meeting. 

Purpose:  This  Subcommittee  reviews 
quarterly,  with  the  administrative  stafL  the 
financing  of  the  Vaccine  Injury 
Compensation  Trust  Fund,  the  output  of 
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funds  resulting  from  each  vaccine  and  each 
adverse  event,  and  the  relationship  of  each 
vaccine  and  each  adverse  event  to  the  rate  of 
depletion  of  the  Trust  Fund. 

If  these  studies  justify  any  increase  or  any 
decrease  of  surtax  for  each  vaccine,  these 
recommendations  can  be  made  to  the  full 
Commission  and,  if  accepted,  can  be 
forwarded  to  the  Secretary.  , 

Agenda:  The  Subcommittee  will  discuss 
and  review  the  status  of  funding  and 
spending  on  pre-1988  awards  and  the  status 
of  the  Trust  Fund. 


Name:  Scientific  Review  Subcommittee  of 

the  Advisory  Commission  on  Childhood 

Vaccines 
Time:  December  1, 1993,  3  p.m. -5  p.m. 
Place:  Conference  Room  O  ft  P,  Paridawn 

Building,  5600  Fishers  Lane,  Rockville, 

Maryland  20857 

Open  for  entire  meeting. 

Purpose:  This  Subcommittee  will  review 
statistics  from  all  sources  (the  Compensation 
System,  Vaccine  Adverse  Events  Reporting 
System  (VAERS),  the  U.S.  Court  of  Federal 
Claims,  etc.)  that  can  give  any  reason  for  any 
alterations  (additions,  subtractions,  or 
revisions)  in  the  Vaccine  Injury  Table.  The 
Subcommittee  will  consider  any  applications 
for  inclusion  of  additional  vaccines  and 
associated  events  to  the  table  and  make 
recommendations  on  these  to  the 
Commission.  All  recommendations  by  the 
Subcommittee  will  be  considered  by  the  full 
Commission  and,  if  accepted,  will  be 
forwarded  to  the  Secretary.  This 
Subconunittee  will  also  be  the  first  line  6f 
study  for  all  outside  studies  and  literature 
reports  with  subjects  affecting  the  Vaccine 
Injury  Table. 

Agenda:  The  Subcommittee  will  continue 
its  review  of  the  findings  of  the  report  of  the 
Institute  of  Medicine's  Section  313  Study 
Committee. 

Public  conunent  will  be  jpermitted  at  the 
respective  Subcommittee  meetings  on 
December  1  before  they  adjourn  in  the 
evening;  before  noon  and  at  the  end  of  the 
full  Commission  meeting  on  December  1;  and 
also  before  noon  and  before  they  adjourn  on 
the  second  day  on  December  2.  Oral 
presentations  will  be  limited  to  5  minutes  per 
public  speaker. 

Persons  interested  in  providing  an  oral 
presentation  should  submit  a  written  request, 
along  with  a  copy  of  their  presentation  to  Mr. 
Matthew  B.  Barry,  Division  of  Vaccine  Injury 
Compensation,  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Room  702, 6001  Montrose 
Road,  Rockville.  MD  20852;  Telephone  (301) 
443-6593. 

Requests  should  contain  the  name, 
address,  telephone  number,  and  any  business 
or  professional  affiliation  of  the  person 
desiring  to  make  an  oral  presentation.  Groups 
having  similar  interests  are  requested  to 
combine  their  comments  and  present  them 
through  a  single  representative.  The 
allocation  of  time  may  be  adjusted  to 
accommodate  the  level  of  expressed  interest. 
The  Division  of  Vaccine  Injury  Compensation 
will  notify  each  presenter  by  mail  or 
telephone  of  their  assigned  presentation  time. 
Persons  who  do  not  file  an  advance  request 


for  presentation,  but  desire  to  make  an  oral 
statement,  may  sign  up  in  Conference  Room 
O,  P,  ft  Q  before  10  a.m.  on  December  1  and 
2.  These  persons  will  be  allocated  time  as 
time  permits. 

Anyone  requiring  information  regarding 
the  Commission  should  contact  Matthew  B. 
Barry,  Principal  Staff  Liaison,  Division  of 
Vaccine  Injury  Compensation,  Bureau  of 
Health  Professions,  6001  Montrose  Road, 
Room  702.  Rockville,  Maryland  20852; 
Telephone  (301)  443-6593. 

Name:  National  Advisory  Council  on  Nurse 
Education  and  Practice 

Date  and  Time:  December  9-10. 1993, 8:30 
a.m. 
Place:  Conference  Room  503A,  The  Hubert  H. 

Humphrey  Building,  200  Independence 

Avenue.  SW..  Washington,  DC  20201 

The  meeting  is  open  to  the  public. 

Purpose:  The  Council  advises  the  Secretary 
and  Administrator,  Health  Resources  and 
Services  Administration,  concerning  general 
regulations  and  policy  matters  arising  in  the 
administration  of  the  Nurse  Education 
Amendments  of  1985  (P.L  99-92).  The 
Council  also  performs  final  review  of  grants 
applications  for  Federal  Assistance,  and 
makes  recommendations  to  the 
Administrator,  HRSA. 

Agenda:  The  meeting  will  cover  reports  on 
the  Health  Resources  and  Services 
Administration,  the  Bureau  of  Health 
Professions.  Division  of  Nursing  and  a 
discussion  of  Workforce  Projections.  The 
Secretary,  Health  and  Human  Services,  and 
the  Surgeon  General  have  been  invited  to 
address  the  Council. 

Anyone  requiring  information  regarding 
the  subject  Council  should  contact  Dr.  Mary 
S.  Hill,  Executive  Secretary,  Advisory 
Council  on  Nurses  Education,  Room  9-36, 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville,  Maryland  20857,  Telephone  (301) 
443-6193. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  October  8, 1993. 

Jackk  E.  Baum, 

Advisory  Committee  Management  Officer, 
HBSA. 

IFR  Doc.  93-25269  Filed  10-14-93;  8:45  am| 
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Mational  InstitutM  of  Health 

National  Instituta  of  Mental  Health; 
Cancellation  of  Meetings 

Notice  is  hereby  given  of  the 
cancellation  of  meetings  of  two  National 
Institute  of  Mental  Health  committees 
which  were  published  in  the  Federal 
Register  on  September  7,  (58  FR  47152): 
the  Services  Research  Review 
Committee.  October  13-15, 1993. 
Bethesda  Holiday  Inn,  8120  Wisconsin 
Avenue.  Bethesda.  Maryland  and  the 
Extramural  Science  Advisory  Board, 
October  25-26. 1993.  Conference  Room 
6,  Building  31.  National  Institutes  of 


Health,  9000  Rockville  Pike,  Bethesda, 
Maryland. 

The  meetings  were  cancelled  due  to 
prior  commitments  of  several  members. 

Dated:  October  7. 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
IFR  Doc.  93-25323  Filed  10-14-93;  8:45  ami 
BIUMQ  COM  414«-et-ll 


National  Institutes  on  Deafness  and 
Other  Communication  Disorders; 
Meeting  of  the  National  Deafness  and 
Other  Communication  Disorders 
Advisory  Board 

Pursuant  to  PubUc  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  National  Deafness  and  Other 
Communication  Disorders  Advisory 
Board  on  November  15, 1993.  The 
meeting  will  take  place  from  10  a.m.  to 
12  noon  in  Conference  room  6,  Building 
31C,  National  Institutes  of  Health,  9000 
Rockville  Pike.  Bethesda,  Maryland 
20892,  and  will  be  conducted  as  a 
telephone  conference  with  the  use  of  a 
speaker  phone. 

The  meeting,  which  will  be  open  to 
the  public,  is  being  held  to  discuss  the 
Board's  activities  and  to  present  special 
reports.  Attendance  by  the  public  will 
be  limited  to  the  space  available. 

Summaries  of  the  Board's  meeting 
and  a  roster  of  members  may  be 
obtained  from  Ms.  Monica  Davies, 
Executive  Director,  National  Dea&ess 
and  Other  Communication  Disorders 
Advisory  Board.  Building  31,  room 
3C08,  National  Institutes  of  Health. 
Bethesda,  Maryland  20892.  301-402- 
1129,  upon  request 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  acconmiodations.  should 
contact  the  Executive  Director  in 
advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173,  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders) 

Dated:  October  7. 1993. 
Susaa  K.  FeMmaii, 
Committee  Management  Officer,  NIH. 
IFR  Doc  93-25324  Filed  10-14-93;  8:45  ami 
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Office  of  Inspector  General 

Program  Exclusions:  September  1993 

AGENCY:  Office  of  Inspector  General, 
HHS. 

ACTION:  Notice  of  program  exclusions. 
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During  the  month  of  September  1993. 
the  HHS  OfHce  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  bdow.  When  an  exclusion  is 
imposed,  no  program  pa>'ment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emei]gency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  Maternal  and 
Qiild  Health  Services  Block  Grant  and 
Block  Grants  to  States  for  Social 
Services  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  at  facility,  e^.,  a  hospital,  that 
submits  bills  for  payment  for  items  cm* 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  other  Federal 
non-procurement  programs. 


Subject.  City,  State 

Effective 

Program-fetated  convirtions; 

Anoor  Metical  Services  Inc  .... 

10/12«3 

Columbus.  OH 

Aitoncat.  Maria  Lountos 

1(V1(V93 

Cemlos.  CA 

Cordle-Boggs.  Jacqueline  A  ... 

10/12f93 

CentertMrg.  OH 

Crawford.  James  Q 

10/12/93 

StThomas.  VI 

Dresctwr.  Edward  M 

10/03/93 

F»r«eld.CT 

Dyke.  Edwin  C _ 

10/12/93 

Detroit.  M 

Fine.  Harvey  M 

10/10/93 

Stockton,  CA 

Haaltfi  Center  Ptiarmacy.  hie  . 

09/2a/93 

Newport.  NH 

Jung,  Jeannette  L 

10/03/93 

Burnt  Hdts.  NY 

Jung,  Elmer  F  

10/03«3 

Burnt  H«$.  NY 

Kirkpatrtck.  Theodore  P  _ 

10/10«3 

Sanu  Monica.  CA 

Kumar.  Sudhir ..         

09/29/93 

Ftossmoor,  n. 

Lamson.  Lavonne  M 

10/03/93 

Lewiston.  ME 

l^wrekar.  Lila  V 

10/11/93 

Shawnee.  OK 

0*Bhea  Judith  A 

09/29/93 

Lapeer,  Ml 

Wetnstem.  Paul  0 _. 

10/03/93 

Nortfi  Andover,  MA 

Paeert    abuse/neglect    convic- 

tnns: 

Barrett.  David  A  

09/02/93 

Clear  L^e.lA 

BenavidBZ,  Amoldo 

10/11/93 

Browns  vine.  TX 

Brown.  Aamona 

10/11/93 

Seguin,  TX 

Browniee.  IWyzetti 

09«y93 

Subject.  City,  State 

Clteclive 
dMa 

Tuscak>osa.  AL 

Cheatham.  Stwmnon 

10/11/93 

ainlon.LA 

Oimaco.  Jesus  L __ 

10/11/93 

Rock  Springs.  WY 

Coe.  William  DonaM  Jr  ._ 

10/11/93 

Golden.  CO 

Portilto.  Lauro  J  .._ 

10/11/93 

Mission.  TX 

RoWan.  Ehjk) „ _ 

10/12/93 

Grand  RapKte.  Ml 

Thomas,  Stacey  Vincent 

09/30«3 

Birmingham,  AL 

Wessman.  UndaM 

10/12/93 

Nonway,  Ml 

Conviction  for  health  care  fraud: 

NefHes,  Georgina  T  

09/30/93 

Hittafd,  FL 

Default  on  PHS  education  lotm: 

Acfciey.  Brainard  Lee  

10/09/93 

KttyHwttcMC 

Atsgria.A«ieftJ  ..„ „ 

ia«y93 

SPBsadena.CA 

Anderaon.  SNanm  R 

10aW93 

Santa  Ana.  CA 

Beany.  Bnan  J  

10/21/93 

En^towoodCO 

Beaver,  ChaHoBe  M  fleynokte 

10/21/93 

Houston.  TX 

Blaae.  nctrnt  M  ...         .   „. 

10/22/93 

St  Louis.  MO 

BroaduK.RabaitC         _      „ 

10/21/93 

San  AnloniQ.  IK 

Brown.  MictaelL 

10/22/93 

Foft  r^6fC0«  PL 

Bulion.J««iesFJr 

10/22/93 

Longwood.  FL 

Craea.BmceMr  . 

10/22/93 

iMtw^GA 

Crosswhi^  Larry  K 

10/22/93 

Brase«on.GA 

Curran.  Douglas  J 

10/20/93 

Frasno.  CA 

D'Angelantonk).  Julius  M  

10/13/93 

Wtlliamstown.  K) 

Dangerfield.  Alan  N  

1000/93 

Santa  Clara.  CA 

Dean.  J  Coy 

10/21/93 

Dickinson.  TX 

Edmunds.  John  0 

10/13/93 

Bamegat,  NJ 

English.  Thomas  W  

10/22/93 

Green  Bay.  Wl 

Evans.  Cathahne  L 

10C2/93 

Columbus,  OH 

Faisoo.  Willie  fl          _    .._ 

10/09/93 

Louisvine.  KY 

FhedUnder.  Michael  A _ 

10/09/93 

Dunwoody,  GA 

Gross^Johnson,  Bonnie  J  

10rt)9/93 

Columbus.  OH 

Gulienez.  Hurrbeeto ,    __ 

10/10/93 

Hiateah.FL 

Hagopian.  t.auiie  _ 

10/13/93 

Ric)vnond.ME 

Hansen.  Kathy  M 

10/22/93 

Hanover  Parte.  IL 

Hanson.  WMam  V  Jr _.. 

^0IO^t»i 

^J^^w^^^RP^  ^L 

Henahaw.  CUNort  O 

10^09/93 

SaultStaMana.MI 

Heiem.  Larry  A 

1«20/93 

Buiiey.lO 

Subject.  City.  State 

Effective 
date 

Hornback,  Gary 

10/09/93 

Edwardsville.  IL 

House.  Charles  P  

10/22/93 

EBenton,  FL 

Johnson,  Ervin 

10/09/93 

Gresse  Pt  Farms.  Ml 

Johnson.  Craig  B  

10/20/93 

Salem,  OR 

Kaner-Coelto,  Kwen  K 

10/22/93 

Partdand,  FL 

Knol-Vandenbil,  Jennifer  S 

10/22/93 

Kennesaw.  GA 

Lamagdeliene,  Michael  K 

10/20/93 

Anchorage,  AK 

Langolf,  Daniel _ „„ 

10/21/93 

Goklen,  CO 

Latimer.  Hjtfvey  L 

10/1093 

Nashville,  TN 

Law.  Daniel  C  

10/09/93 

Milwaukee.  Wl 

Leclair.  Leonard  J 

10/09/93 

Stantfsh.Ml 

Lewis.  Carol  E  _ 

10A)9/93 

Cleveland  Hgts.  OH 

Lyon,  Richard  F  

10/09/93 

Urbana.MO 

Massengale.  lendell  Jr 

10/09/93 

Cincinnati,  OH 

Matanzo,  Ramon  D 

10/13/93 

Naguabo.  PR 

Moore.  DavkJ  S 

10/2Q«3 

San  Diego.  CA 

Murphy.  Michael  F 

10/13/93 

Vestal,  NY 

Noble.  Craig  J 

10/09«3 

Redford,  Ml 

Obester.  OawkiA  

10/22/93 

Columbus,  OH 

Pattersoa  Farris  .. 

10^09^3 

May  Wooa  IL 

Payne,  Paul  B .   _ _ 

10/10/93 

AntJoch,  TN 

Phyfer.  Kathryn  A  

10/22/93 

Perryville.  MO 

Reed.  Susan  A  

10/20/93 

Flagstaff.  AZ 

Rot)inet»B.  Tenry  A  

10/21/93 

Sandy.  UT 

Rudner.  Todd  W  „   

10/13«3 

Bayonne.NJ 

Rynders,  Arie _ 

10/20/93 

BakersfieW,  CA 

Schack.  Richard  N  _ 

10/13/93 

Flushing.  NY 

Sciaroni.  Matthew  H  

10/20/93 

Fresno.  CA 

Silver.  Mitchell 

10/22/93 

Deerfiekl  Bc^  FL 

Spears.  Roseann 

10/22«3 

Kennesaw,  GA 

Spencer.  Durwood 

.10«V93 

BakersfieM,  CA 

Steffens.  Thomas  € 

10/20/93 

Silverdale.  WA 

Stoermer,  Sandra  C 

10«V93 

Tacoma.  WA 

Thomas,  AudnaB 

10/1 3«3 

St  Thomas,  VI 

Thornton.  Loren  O _. 

10O2«3 

Fnjittand  PaiK  FL 

Tindall,  Michwl  A 

10/21/93 

Magna.  UT 

Turner.  Nancy  A  .   

10X21/93 
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Stititect.  City,  Stale 

EMedwe 

1 ' 
Springvilte.  UT 

Waker.  Joseph  C  .      

Cleveland  Hgts.  OH 

Whrtted,  Glenn  E  

Amherst.  OH 

1(M>9/93 

H 


Dated:  October  6. 1993. 
lames  F.  Panon, 

Director.  Heahh  Care  Administrative 
Sanctions,  Office  oflmestigationg. 
|FR  Doc.  93-253S6  Filed  10-14-«3:  •:4S  m| 
MLUNa00M4it 


Soctol  Security  Admifiistietion 

Agency  Foniis  Submitted  to  the  Office 
of  Management  end  Budget  for 
Clearance 

1 1  NormaDy  on  Fridays,  the  Social 
Security  Administration  publishes  a  list 
of  information  collection  packages  that 
have  been  submitted  to  the  OfRce  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  Public 
Law  96-511,  The  Paperworii  Reduction 
Act.  The  following  clearance  packages 
have  been  submitted  to  OMB  since  the 
last  list  was  pubhshed  in  the  Federal 
Register  on  Friday.  September  3, 1993. 
(Call  Reports  Qearance  Officer  on  (410) 
965—4142  for  copies  of  package) 

1.  SSA-Initiated  Personal  Earnings 
and  Benefit  Estimate  Statement  PuUic 
Opinion  Questionnaire — 0960-NEW. 
The  information  on  fcBin  SSA-700  will 
be  used  by  the  Sodal  Sectuity 
Administration  to  obtain  recipient 
reaction,  opinion,  and  comprehension 
regarding  a  Personal  Earnings  and 
Benefit  Estimate  Statement  (PEBES). 
The  respondents  will  be  selected 
recipients  of  PEBES  who  complete  and 
return  this  questionnaire. 

Number  of  Respondents:  5,000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  12 

minutes 
Estimated  Annual  Burden:  1.000  hours 

2.  Student  Reporting  Form — 0960- 
0088.  The  information  on  form  SSA- 
1383  is  used  by  the  Social  Security 
Administration  to  determine  if  a 
reported  change  will  affect  the  benefits 
payable  to  the  student  who  receives 
them.  The  respondents  are  full-time 
students  who  receive  Social  Security 
benefits. 

Number  of  Respondents:  75,000 
Frequency  of  Response:  On  occasion 
Average  Burden  Per  Response:  6 

minutes 
Estimated  Annual  Burden:  7,500  hours 

3.  Reporting  Changes  That  Affect 
Your  Social  Security  Payment— 0960- 


0073.  The  information  on  form  SSA- 
1425  is  used  by  the  Social  Security 
Administration  to  determine  if  a 
beneficiary  should  continue  to  be 
entitled  to  the  same  amount  of  benefits 
or  if  those  benefits  should  be  terminated 
or  changed  based  on  the  report.  The 
respondents  are  Social  Security 
beneficiaries  who  use  this  form  to  report 
events  which  could  affect  the  payment 
of  their  benefits. 

Number  of  Respondents:  70,000 
Frequency  of  Response:  On  occasion 
Average  Burden  Per  Response:  5 

minutes 
Estimated  Aruuwl  Burden:  5333  hours 

4.  Application  for  Supplemental 
Security  Income — 0960-0229.  The 
information  on  form  SSA-WOO  is  used 
by  the  Social  Seciuity  Administration  to 
determine  eligibility  and  the  amount 
payable  in  claims  for  Supplemental 
Security  Income  (SSI).  The  respondents 
consist  of  applicants  for  SSL 

Number  of  Respondents:  1355,000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  34 

minutes 
EstimaHed  Annual  Burden:  1 315,167 

hours 

5.  Focus  Group  Testing  of  SSA's 
Service  Delivery  and  Engineering  of  the 
Disability  Procese— 096(>-NEW.  The 
information  obtained  during  these  focus 
group  discussions  will  be  \aed  by  the 
Social  Security  Administration  to  help 
plan  for  improvements  in  the  service 
delivery  and  disability  areas  by  leemiog 
what  the  respondents  expect.  The 
respondents  will  be  selected  claimants 
or  red  pients  and  members  of  the  ^ 
general  public 

Number  of  Respondents:  288 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  90 

minutes 
Estimated  Annual  Burden:  432  hours 
OMB  Desk  Officer  Laura  OMven 

Written  ccmtments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
CMRcer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Exeoitive 
Office  Building,  room  3208. 
Washington.  DC  20503. 

Dated:  October  12. 199X 

Charlotte  Whitenight. 

Reports  Qeamace  Officer.  Sociid  Security 
Administration. 

(PR  Doc  93-25414  Piled  10-14-93;  8:45  am) 
•HjjM  oooc  4i«»-a»-r 


DEPARTMENT  OF  HOUSMQ  AND 
URBAN  DEVELOPMENT 

Office  of  the  Setavtary 

(Deetot  No.  &-t»-ieS7:  Pft-a944-lM>t) 

Delegation  of  Authority  To  Approve 
Refinancing  of  Bond-financed  Section 

iieiiiui  nouimg  pf  ojecia  lo  vie 
Aa^etant  Seeretarwfor  llniialnn 
Federal  Housing  Commiealoner  and 
tfie  General  Deputy  Assistant 
SecrslBfy  tor  Housing    Deputy  Fedaval 
Housing  Commission 

AGBtCV:  Office  of  the  Secretary,  HUD. 
ACnoH:  Notice  of  delegation  of 
authority. 

StlMMAMY:  The  Secretary  of  Housii^  and 
Urban  Development  is  delegating 
resportsibility  for  approval  of 
refinancings  of  bond-financed  Section  8 
Rental  Housing  Projects,  under  Section 
8(e)(1)  of  the  United  States  Housing  Ad 
of  1037.  as  amended,  to  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner  end  the  General  Deputy 
Assistant  Secretary  for  Housii^g — 
Deputy  Federal  Housing  Commissioner. 
EFFECnvc  DATE:  October  4. 1993. 
FOR  HNtTNEfl  StfONMATION  CONTACT: 
Donald  A.  Kaplan.  EHrector,  Office  of 
Evaluation,  Department  of  Housing  and 
Urban  Devetopmant.  451  Seventh  Street 
SW,  room  5136.  WashingtoB,  DC  20410, 
(202)  401-0450  (voice)  or  (202)  708- 
45M  (TDD).  (These  are  not  loll-free 
numbers.) 

8Wm.EMENTANY  MPORMATXM:  This 
Notice  delegates  to  the  Assistartf 
Secretary  tm  Housing — Fedaral  Houstog 
Commissioner  and  the  General  Deputy 
Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner 
the  power  and  authority  of  the  Secretary 
of  Housing  and  Urban  Develc^ment  to 
approve  refinaiMirtgs  of  bond-SnaiM:ed 
Section  8  Rental  Housing  Proiects. 
under  Section  8(e)(1)  of  the  United 
States  Housing  Act  of  1937,  as  amwided, 
including  the  authority  to  redelegate  to 
otlier  employees  of  the  Department  The 
'  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner  and  the 
General  Deputy  Assistant  Secretary  for 
Housing — Deputy  Federal  Housing 
Commissioner  may  issue  rules  or 
regulations  to  carry  out  this 
responsibility  and  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Conunissioner  may  waive  such  rules  or 
regulations  to  the  extent  authorized  by 
statute  or  in  the  rules  or  r^ulatioos. 
The  Assistant  Secretary  and  General 
Deputy  Assistant  Secretary  may  not 
redel^te  the  authority  to  issite  rules  or 
regulations.  The  Assistant  Secretary  also 
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may  not  redelegate  the  authority  to 
waive  rules  or  regulations  (See 
Statement  of  Policy  on  Waiver  of 
Regulations  and  Directives  issued  by 
HUD  published  in  the  Federal  Register 
on  April  22. 1991.  at  56  FR  16337). 


Section  A.  Delegation  of  Authority 

The  Secretary  of  Housing  and  Urban 
Development  hereby  delegates  to  the 
Assistant  Secretary  for  Housing —    . 
Federal  Housing  Commissioner  and  the 
General  Deputy  Assistant  Secretary  for 
Housing — Deputy  Federal  Housing 
Commissioner  the  power  and  authority 
to  approve  refinancings  of  bond- 
financed  Section  8  Rental  Housing 
Projects  under  Section  8(e)(1)  of  the 
United  States  Housing  Act  of  1937.  as 
amended.  This  power  and  authority 
includes,  but  is  not  limited  to.  the 
authority  to  review  and  approve  the 
financing  terms  such  as  the  undertaking 
of  any  refunding  of  bonds  which 
financed  new  construction  or 
substantial  rehabilitation  of  100  percent 
assisted  or  partially  assisted  Section  8 
rental  housing  and  which  involves 
assignment  of  the  Housing  Assistance 
Payments  Contract  as  security  for  the 
refunding  bonds.  The  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner  and  the  General  Deputy 
Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner 
may  issue  rules  or  regulations  to  carry 
out  this  responsibility  and  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner  may  waive  such  rules  or 
regulati(Mis  to  the  extent  authorized  by 
statues  or  in  the  rules  or  regulations. 

Section  B.  Authority  Excepted 

The  following  authorities  are 
excepted  from  this  delegation  of 
authority  from  the  Secretary  of  Housing 
and  Urban  Development  to  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner  and  the  General  Deputy 
Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner: 

1.  Toe  authority  to  issue  notes  or 
obligations  for  purchase  by  the 
Secretary  of  the  Treasury. 

2.  The  authority  to  sue  and  be  sued. 

Section  C.  Authority  Which  May  Not  Be 
Bedelegated 

The  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner  and  the 
General  Deputy  Assistant  Secretary  for 
Housing — Deputy  Federal  Housing 
Commissioner  may  not  redelegate  the 
authority  to  issue  rulers  or  regulations. 
The  Assistant  Secretary  may  not 
redelegate  the  authority  to  waive  rules 
or  regulations  (See  Statement  of  Policy 
on  Waiver  of  Regulations  and  Directives 
issued  by  HUD  published  in  the  Federal 


Register  on  April  22. 1991.  at  56  FR 
16337). 

Authority:  Section  8(e)(1)  of  the  United 
Slates  Housing  Act  of  1937.  as  amended,  42 
U.S.C  1437fl[e)(l);  Section  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act.  42  U^.C  3535(d). 

Dated;  October  4. 1993. 
Henry  G.  Cisneroc, 

Secretory  of  Housing  and  Urban 

Development. 

|FR  Doc.  93-25359  Filed  10-14-93;  8:45  am] 

WUMO  COM  42ie-3t-M 


Offic*  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

p)oclwt  No.  N-M-1917;  FR-3350-N-S3] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACnON:  Notice. 

SUMMARY:  This  notice  identiHes 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  October  15, 1993. 

ADDRESS:  For  further  information, 
contact  Mark  Johnston,  Department  of 
Housing  and  Urban  Development,  room 
7262, 451  Seventh  Street  SW.. 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565, 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  title  V 
information  line  at  1-800-927-7588. 

SUPP1.EMENTARV  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.).  HUD 
publishes  a  notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  October  8. 1993. 
laoquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
De\'e\opment. 
(FR  Doc.  93-25299  Filed  10-14-93;  8:45  am] 

BIUMO  OOOC  4210-M-F 


Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

(Docket  No.  N-93-0486;  FR-0288-N-04] 

NOFA  for  Low  Income  Housing: 
Technical  Assistance  Planning  Grants 
for  Resident  Groups,  Community 
Groups,  Community-Based  Nonprofit 
Organizations  and  Resident  Councils: 
Announcement  of  Funding  Awards 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
ACTION:  Announcement  of  funding 
awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urbjm  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  under  the 
NOFA  entitled  Low  Income  Housing: 
Technical  Assistance  Planning  Grants 
for  Resident  Groups.  Community 
Groups.  Community-Based  Nonprofit 
Organizations  and  Resident  Councils. 
The  announcement  contains  the  names 
and  addresses  of  the  award  winners  and 
the  amounts  of  the  awards. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  J.  East,  Director  Preservation 
Division,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street 
SW.,  Washington.  DC  20410.  telephone 
(202)  708-2300.  The  TDD  number  for 
the  hearing  impaired  is  (202)  708-9300. 
(These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  these  grant  funds  is  to 
facilitate  acquisition  of  certain  HUD- 
insured  or  -assisted  multifamily  projects 
by  Community-Based  Nonprofit 
Organizations  (CBO).  Residents 
Councils  (RC).  resident  groups,  and 
community  groups.  These  grants  are  to 
promote  the  development  of  a  CBO  or 
RC  and  the  resident-supported  purchase 
of  projects  under  the  Emergency  Low 
Income  Housing  Preservation  Act  of 
1987  (ELIHPA)  or  the  Low  Income 
Housing  Preservation  and  Resident 
Homeownership  Act  of  1990 
(LIHPRHA). 

The  1992  awards  announced  in  this 
Notice  were  selected  for  funding  based 
on  applications  submitted  pursuant  to  a 
Federal  Register  Notice  published  on 
September  3.  1992  (57  FR  40570). 
Applications  were  reviewed  and 
selected  for  funding  on  the  basis  of 
selection  criteria  contained  in  that 
Notice. 

Between  January  1. 1993.  and 
September  15. 1993.  a  total  of  $908,824 
was  awarded  to  25  grantees,  which 
consisted  of  resident  groups.  Resident 
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Councils,  cominunity  groups,  and 
Community-Based  Nonprofit 
Organizations.  In  accordance  with 
section  102(a)(4)(C)  of  the  Department  of 


Housing  and  Urban  Developn^nt 
Reform  Act  of  1989  (Pub.  L  101-235. 
approved  December  15, 1989).  the 
Etepartment  is  publishing  the  names 


(including,  in  parentheses,  the  names  of 
the  properties  for  which  the  grants  were 
received),  addresses,  and  amounts  of 
those  awards  as  follows: 


LOM  Income  Housing:  Technical  Assistance  Planning  Grants  for  Resioemt  G»*oups.  CoMMUNrrv  Groups.  Communtty-Baseo 

Nonprofit  Organizations  and  REStt)ENT  Councils 


Allen  Park  Tenants  Association,  129  Allen  Part*  Road,  SpfingfiekJ,  MA  01 1 18  (Property:  Allen  Park  Apartments.  SpringfieW.  *AA) ...  $50,000 

Amestxjry  Gardens  Tenants  Association,  c/o  Dorottiy  Chretien,  198  Amesbury  Street.  Lawrence,  MA  01841  (Property:  Amestjury 

Garderra  Apartments,  Lawrence,  MA)  „ 25,000 

Homesavers  Council  ol  Greenfield  Gardens.  17  Riverside  Drive,  Greenfield.  MA  01301  (Property:  Greenfietd  G^dens.  Greenfield. 

MA) „ _ „ _  25,000 

Conrwnonwealth  Endowment  Properties,  Inc.,  800  Park  Street.  Bofling  Green,  KY  42101  (Property:  Guardran  Court.  Loutsville.  KY)  6.000 

Cannen-Manne  Tenants  Assocation.  5030  N.  Marine  Dnve.  Apt  2405,  Chtcago,  IL  60640  (Property:  Carrrttne-Manne  Apartments, 

Chicago  IL) _...„ _ __ „ _„ — 125,000 

Edgewood  Village  Nonprofit  Housing  Corp.,  606  West  STaawassee.  Lansing.  Ml  48933  (Property:  Edgewood  Vilage  Apartmerts. 

East  Lar^ng,  Ml)  _ _ 73,460 

Assisl  Homes-Oe«erson  Court  c/o  Christine  Nordberg.  5016  West  Burle^  Sfreet.  Milwaukee.  W1  53210  (Property:  Jefferson 

Court  Apartments,  Milwaukee,  Wl) _ „ 664,000 

West  Chicago  Presenraokm  Corporation.  65  East  Wacker  Place.  Suite  1800.  Chioago,  IL  60601  (Property:  Town  &  Country  Apart- 
ments, West  Chcago,  IL) ; 25,000 

Franciscan  Ministries,  Inc.  c/o  Rot)ert  Cisek.  26  West  171  Roosevelt  Road.  Wheaton.  IL  60189  (Property:  Batavia  /Vpartments. 

Batavia,  IL) _ _ _ — „ 25.000 

Tt>e  Peace  Housing  Corporation  (4  Grants),  c/o  Reverend  Robert  L  Hadtey,  Jr.,  5310  Fannie  Street,  Dallas,  TX  75212,  (Property: 
Rolling  Meadows  Apartments.  Dallas,  TX)  (Properfy;  Leigh  Ann  Apartments,  Dallas,  TX)  (Property:  El  Caprtan  /Vpartments,  Oat- 
las,  TX)  (Property:  Praine  Creek  Manor,  Dallas,  TX)  „ _ „ 100,000 

Diamond  View  Tenants  Association,  c/o  Roberta  Stewart  181  Addson  Street  San  Francisco.  CA  94131  (Property:  DiarTX>nd  View 

Apartments.  San  Francisco,  CA)  „ 14.000 

Mission  Plaza  Tenants  Association,  P.O.  Box  31255.  Los  Angeles,  CA  90031  (Property:  Missnn  Plaza  /Apartments.  Los  /kngetes. 

CA)  _ _ „ 99.472 

Sutter  Terrace  Associatkm  o(  Residents,  5808  Sutter  Avenue  •48.  Carmichaet,  CA  95608  (Property:  Sutler  Terrace.  Carmk:haei. 

I   CA)  ..„.. _ 25,000 

Glenridge  Resklents  Coun6l,  11  Berkeley  Way.  San  Francisco.  CA  94131  (Property:  GlenrxJge  /Apartments,  San  Francisco.  CA)  ..  50,000 

Solano  Affordable  Housing  Foundation,  1000  Webster  Street  FairfieW,  CA  94510  (Property:  Crescent  Village,  Suisun  City.  CA)  ....  25,000 

Pleasant  View  Resident  Council,  3537  IM.  Pleasant  tC,  Fresno.  CA  93705  (Property:  Pleasant  View  Apartments.  Fresno,  CA) 2S4XX) 

Plymouth  Housing  Group,  1305  Fourth  Avenue,  Suite  417.  Seattle.  WA  98101  (Property:  Ponderosa  /Apartments,  Seattle,  WA)  51,127 

Lauretwood  Gardens  Resident  Associatnn.  29436  21st  Avenue  South  12,  Federal  Way.  WA  98003  (Property:  Laurelwood  Gar- 
dens. Federal  Way,  WA)  .._ „ _ 25,000 

Elizabeth  James  Senior  Housing,  1535  11th  Avenue,  Seattle.  WA  98122  (Property:  Elizabeth  Jan^es  /Apartments.  Seattle.  WA) 46,450 

Grandview  Apartments  Resident  Association.  1002  HHk^est  Road  tBS,  Grandtnew,  WA  98930  (Property:  Grandview  /Apartments. 

Grandview.  WA) „ _. „ _. 18^15 

Pactfic  Retirement  Services,  c/o  JiO  CoHins.  Rogue  Valley  Manor.  1200  Mira  M».  Medford.  OR  97504  (Property:  Roytf  Lolo  /Apait- 
ments.  Eagle  Point,  OR) _„ _ 11,000 


Dated:  October  6, 1993. 
!  tHcolas  Retsinas. 

Assistant  Secretary  for  Housing — Federai 
Housing  Commissioner. 
|FR  Doc.  93-25297  Filed  10-14-93;  8:45  am) 

MLUNO  COOC  42tO-Z7-M 


(Docket  Nos.  N-93-3385;  FR-314»-N-04 
and  N-e3-3386;  FR-8150-N-03] 

Announcement  of  Funding  Awards  for 
Supportive  Housing  for  Persons  Wittt 
[>isat)ilities  and  for  the  Elderty 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Announcement  of  funding 
awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  ENBvelopment 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  decisions 


made  by  the  Department  as  a  resuh  of 
competitions  for  funding  imder  the 
following  two  Notices  of  Funding 
Availability:  (1)  Supportive  Housing  for 
the  Elderly  and  (2)  Supportive  Housing 
for  Persons  With  Disabilities.  The 
announcement  contains  the  names  and 
addresses  of  the  award  winners  for  these 
two  competitions  and  the  amounts  of 
the  awards. 

DATES:  October  15, 1993. 

for  FURTHER  INFORMATION  CONTACT: 
Margaret  Milner,  Acting  Director,  Office 
of  Elderly  and  Assisted  Housing, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW.. 
Washington,  DC  20410.  telephone  (202) 
708-4542.  The  TDD  number  for  the 
hearing  impaired  is  (202)  708—4594. 
(These  are  not  toll-free  nimibers.) 

SUPPLEMENTARY  INFORMATION:  The 
puri>oses  of  these  competitions  was  to 
(1)  provide  assistance  to  private 
nonprofit  oi^ganizations  and  nonprofit 


consumer  coo(>eratives  to  expand  the 
supply  of  supportive  housing  for  the 
elderly;  and  (2)  provide  assistance  to 
private  nonprofit  organizations  to 
expand  the  supply  of  supportive 
housing  for  p>ersons  With  disabiUties. 

The  1992  awards  announced  in  this 
Notice  were  selected  for  funding  in 
competitions  announced  in  Federal 
Register  Notices  published  on  March  6. 
1992,  at  57  FH  8218  and  8206. 

A  total  of  $365.6  million  was  awarded 
to  Supportive  Housing  for  the  Elderly. 
The  awards,  under  the  Department's 
Section  202  housing  program,  were 
made  to  non-profit  groups  which  %vill 
develop  6,023  rental  units  in  35  states 
and  Puerto  Rica 

A  total  of  $91.5  million  was  awarded 
to  Supportive  Housing  for  Persons  With 
Disabilities.  The  awards,  under  the 
Department's  Section  811  program, 
financed  1,699  rental  housing  units  for 
low-income  people  with  disabilities. 
The  funds,  in  the  form  of  capital 
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advances,  financed  149  applications 
from  non-profit  groups  to  develop 
projects  in  37  states.  The  awards  funded 
projects  for  persons  with  developmental 
disabilities,  chronic  mental  illness  and 
physical  disabilities. 


In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Ctevelopment 
Reform  Act  of  1989  (Pub.  L.  101-235, 
approved  December  15, 1989),  the 
Department  is  publishing  the  names. 


addresses,  and  amounts  of  those  awards, 
as  set  out  at  the  end  of  this  Notice. 

Dated:  September  30. 1993. 
Jeanne  Engel, 

General  Deputy  Assistant  Secretary  for 
Housing — Federal  Housing  Commissioner 
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Section  8li.— Program  for  Persons  With  Disabiuties— Fiscal  Year  1992  Selections 

(To  aocxNnpany  HLIO  92-6^  | 


Office 


FHA  and  proiect 

rental  assistance 

contract  (PRAC) 

numbers,  sponsor 

name  and  address 


Location 


Metro  or 
non- 
metro 


Minority 
code 


Number 

of 
projects 


Units 


Tenant 


Capital 
advance 
amount 


Rental 
assist- 
ance corv 
tract  au- 
thority 


"Region:  Boston 
*State:MA 

Boston „.. 


Boston 


Boston 


Boston 


•Sub6ut)totar 


023-HD016/MA06- 
Q921-001.  Health 
&  Educational 
Services.  162  Fed- 
eral Street.  Salem, 
MA  01970. 

023-+ID017/MA0&- 
0921-002.  Mental 
Health  Prog.  28 
Travis  Street  Bos- 
ton, MA  02134. 

023-H001B/MA06- 
0921-003.  Mental 
Health  Associa- 
tion, Inc..  146 
Chestrxit  Street. 
Springfield.  MA 
01103. 

023-HD019/MA06- 
Q921-004,  North 
Suffolk  Mental 
Health  Associa- 
tion, 301  Broad- 
way, Chelsea.  MA 
02150. 

023-HD020/MA06- 
0921-020,  Advo- 
cates. Inc..  27  Hol- 
lis  Street.  Fra- 
niingham.MA 
01701. 

023-HD021/MA06- 
Q921-006.Ctr 
Middtesex  Arc.  17 
Eveft>erg  Road. 
Wotxim,  MA 
01801. 

023-HD022/MA06- 
0921-007.  UCP 
of  Western  Massa- 
chusetts. 342 
Bimie  Avenue. 
Springfield,  MA 
01107. 

023-HCX)23/MA06- 
0921-008.  South 
Shore  Arc,  Inc.. 
371  River  Street 
Box  58. 

N.Weymouth.  MA 
02191. 

023-HD024/MA0&- 
Q921-009, 
Cascap,  Inc..  678 
Massachusetts  Av- 
enue, Camt)ridge. 
MA  02139. 

023-HD02S/MA0&- 
Q921-010,  Pine 
St  Inn.  Inc..  444 
Harrison  Avenue, 
Boston.  MA  021 18. 


Salem.  MA 


Boston. 
MA. 


Springfield. 
MA. 


Newtxjry- 
port.MA. 


Mart- 
Ixxough. 
MA. 


Wilming- 
toaMA. 


Springfield. 
MA. 


Hingham. 
MA. 


M 


M 


M 


M 


M 


M 


M 


SomerviHe. 
MA. 


Boston, 
MA. 


M 


M 


12 


CMI 


975400 


53700 


U 


10 


CMI 


WDD 


1146600 


413200 


67200 


44800 


CMI 


633900 


5600 


CMI 


414000 


22300 


WDO 


314000 


17900 


WDD 


292000 


17900 


WDD 


314100 


17900 


CMI 


359700 


35800 


12 


CMI 


408500 


SS700 


10 


83 


5271400 


336800 
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Section  811.— Program  for  Persons  With  Disabilities— Fiscal  Year  1992  Selections— Continued 

(To  accompany  HUO  92-68) 


Office 


FHA  and  project 

rental  assistance 

contract  (PRAC) 

nurbers,  sportsor 

rtame  and  address 


Location 


Metro  or 
norv 
metro 


Minority 
code 


Number 

ol 
projects 


Units 


Tenant 
type 


Capital 
advarKe 
amount 


Rental 
assist- 
ance corv 
tract  au- 
thority 


••Subtotar*  ... 
"Re^on:  New  York 
'Stale:  NJ 

Newark 


Newark 


Newark 


Newark 


Newark 


Newark 


Newark 


rMWttfK 


Newark 


'Subsubtotar 


031-HD01(VNJ39- 
0921-011,  Cere- 
bral Patsy  Essex 
West  Hudson.  31- 
35  Cuozzo  Street. 
Bellevilie.  NJ 
07109. 

031->tD011/NJ3&- 
0921-013.  Assn 
kx  Retarded  Citi- 
zens, Union  Courv 
ty.  1225  So^an  Av- 
erxie,  Plainfiekl. 
NJ  07062. 

035-HD006/NJ39- 
0921-001.  Mul- 
tiple Sclerosis  As- 
sociation ol  Amer- 
ica. 601-605 
White  Horse  Pike. 
Oaklyn.  NJ  08107. 

035-H0008/NJ39- 
Q921-005,  Mul- 
tiple Sclerosis  Av 
sociation  of  Amer- 
ica, 601  White 
Horse  Pike, 
Oaklya  NJ  08107. 

035-HD009/NJ39- 
0921-006.  Col- 
laborative Support 
Programs  of  New 
Jersey,  #5  Route 
33,  FreehoM.  NJ 
07728. 

035-HD010/NJ39- 
0921-007,  Col- 
laborative Support 
Programs  of  Niew 
Jersey.  15  Route 
33.  Freehokl.  NJ 
07728. 

035-HD011/NJ3^ 
Q92 1-008.  Col- 
laborative Support 
Programs  of  New 
Jersey,  #5  Route 
33.  FreehoM,  NJ 
07728. 

035-H0012/NJ39- 
0921-009.  Col- 
laborative Support 
Programs  of  New 
Jersey,  tS  Route 
33.  FreehoM.  NJ 
07728. 

035-HD013/NJ39- 
0921-012.  Conv 
munity  Options, 
Inc..  3rd  Street. 
Bordentown.  HJ 
08505. 


Belleville 
Twp.NJ. 


M 


10 


83 


WOO 


5271400 


376600 


336800 


27200 


RoseHe, 
NJ. 


CMI 


560500 


22600 


FtorerKe 
Twp.NJ. 


Gkxicester 
Twp..  NJ. 


Egg  Har- 
bor City. 
NJ. 


Greenwich 
Twp.NJ. 


Trentort. 
NJ. 


M 


24 


WPO 


1677200 


98600 


M 


25 


WPO 


1694900 


M 


Atlantic 
City.NJ. 


HigMslow- 
n.NJ. 


M 


M 


M 


M 


10 


84 


CMI 


CMI 


CMI 


CMI 


274700 


274700 


274700 


98600 


12300 


12300 


12300 


274700 


WOO 


641600 


6049600 


12300 


41100 


337300 
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Sechon  81  i  .—Program  for  Persons  Wrm  D«SA8ajnE&— f=tscAL  Y&^r  1992  SaEcnoNS—Cominued 

[T»  aocoNvmy  HUO  a2-6q 


FHA  and  project 
rental  assiatonw 
contract  (PRAC) 
nunnbers.  sponaor 
name  and  address 


Location 


or 


Mort- 


Minority 
code 


tMIs 


Tenant 
type 


Capital 

ai^anoe 
amount 


Rental 
assist- 
ance con- 
tract au- 
thority 


NY 
New  York. 


New  York. 


BuTfalo 


Buffalo 


-SUbtotar  . 

•State:  OE 

Ptnladelphia 


*Subsut)totai* 
*Stai»:MO 

^adtimere ^.. 


•SutKubtotar 
•State:  PA 

Prttstxfgh 


'  Mstxvgh 


Pittstxvgh 


012-flD01(VNY36- 
Q921-001.The 
Bridge.  Inc..  248 
W  108  St.  New 
YorK  NY  10025. 

012-HO011/NY36- 
Q921-002.  He^ 
Me.  Inc..  164 
Eckerson  Rd, 
Spring  Valley.  NY 
10937. 

014-HD006/NY06- 
0921-001.  Ufe- 
time  Assistance, 
425PaJRd. 
Rochester.  NY 
14624. 

014-HO006/NY06- 
Q921-002,  Peo- 
ple. Inc.  737  Dela- 
ware Ave.  Buffalo. 
NY  14209. 


032-HDOOa/DE26- 
0921-001.  Alli- 
ance lor  the  Men- 
tally lit  in  Dela- 
ware. 2500  W.  4lh 
Street  Suite  12. 
WitmingloaOE 
19605. 


052-HD003/MD06- 
0921-003.  Way 
Station  Inc.  P.O. 
Box  3826.  Fred- 
erick. MD  21701. 


033-HD006/PA28- 
Q921-002,  Hands. 
Inc..  139  East  12th 
Street.  Erie.  PA 
16501. 

033-HD010/PA28- 
Q921-004.  Action 
l-kxising  Inc.  603 
Stanwix  Street. 
Two  Gateway 
Center,  Pittsburgh. 
PA  15222. 

033-WD011/PA28- 
0921-005. 
Verland  Cla.  212 
Iris  Road. 
Sewiddey.  PA 
15143. 


New  York- 
Manhat- 
tan. NY. 


Cladolown 
Town. 
NY. 


Oarkson. 
NY. 


Stiver 
Creek. 
NY. 


WHming- 
tor«.DE. 


Frederick. 
MD. 


Erie.  PA 


McKees- 
portPA. 


Ctieswick. 
PA. 


M 


M 


M 


M 


M 


M 


M 


13 


21 


25 


CMI 


WPO 


1486800 


2099000 


93900 


112700 


12 


^)D 


427800 


42400 


WDD 


285800 


28200 


64 


177200 


148 


12 


CM! 


10349000 


939200 


614S00 


45500 


12 
18 


CMI 


939200 
868600 


45500 
42900 


13 
20 

IS 


CMI 


CMI 


868600 

1098900 

846800 


42900 

61400 

46100 


V^D 


234100 


12200 
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Section  811.— Program  for  Persons  Wrm  Disabhjties— Fiscal  Year  1992  Selections— Continued 

fTo  accompany  HUO  92-681 


Olica 


FHAandproiect 
rental  assistance 
contract  (PRAC) 

numbers,  sponsor 
name  and  adttess 


Location 


Mefroor 
norv 


MirMXity 
code 


NumtMf 

o« 
projects 


Units 


Tenant 
type 


Capital 
advance 

amount 


Rental 
assrst- 
ancecorv 
tract  au- 
thority 


PWslMJigh 


'Subsutoiotal* 
'State:  VA 


*  SubeuMotal  < 

State:  WV 

Charteston 


033-HD012/PA28- 
0921-006.  Pres- 
byterian Associa- 
tion on  Aging. 
1215  Hulton  Road. 
Oakmonl.  PA 
15139. 

034-HD012/PA26- 
Q921-003.  Step- 
by-step.  Inc..  69 
Public  Square. 
Suite  1400. 
WiNtes-Barre.  PA 
18701. 


051-H0007/VA36- 
0921-001.  VA 
United  Methodist 
HsgOevCorp, 
308  Hanover 
Street.  Fredericks- 
burg. VA  22401. 


'Subsubtotal 

Sublot^  ** .... 
"  Region:  Atlanta 
State:  AL 

Birmingriam 

Birmingham 

Birmingham 

Birmirigham  „.. 


045-HD004/WV15- 
Q921-001.  North- 
wood  HeaNh  Sys- 
tems Inc..  Ill 
Nineteenth  Street. 
Wheeling.  WV 
26003. 


062-HD011/AL09- 
Q921-<)01,VoKirv 
teers  of  America, 
3813  N  Causeway 
Blvd.  Metairie,  LA 
70002. 

062-HD013/AL0&- 
0921-003,  Clarke 
Co  Association  for 
Retarded  Citizens, 
501  Forest  Ave- 
nue. Jackson.  AL 
36545. 

062-H(X)14/AL09- 
0921-004.  NW 
Alabama  Mental 
Health  Founda- 
tion. 1100  7th  Av- 
enue. Jasper.  AL 
35601. 

06a-HDOl5/AL0^ 
Q921-005.NW 
Alabama  Mental 
Health  Founda- 
tion. 11 00  7th  Av- 
enue. Jasper.  AL 
35501. 


Plum,  PA 


M 


Bethlehent, 
PA. 


M 


Stafford 
County. 
VA. 


M 


Wheeling. 
WV. 


M 


Mobile.  AL 


Jackson. 
AL 


Fayette. 
AL 


Sulligenl. 
AL 


M 


NM 


NM 


NM 


11 


CM! 


672300 


CMI 


308600 


55 
6 


WDO 


3160700 
244500 


12 


12 


98 


WOO 


11 


244500 


670900 


670900 


WDO 


WOO 


CMI 


CMI 


5883900 


232000 


232000 


469300 


255900 


30700 


18900 


169300 
17700 


17700 


38100 


38100 


313500 


21200 


21200 


26500 


15900 
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Section  811.— Prcxsram  for  Persons  With  Disabilities— Fiscal  Year  1992  Selections— Continued 

[To  accompany  HUO  92-68] 


Office 


FHA  and  project 

rental  assistance 

contract  (PRAC) 

numbers,  sporttor 

name  and  address 


Location 


Metro  or 
nofv 


Mirtority 
code 


Number 

o( 
projects 


Units 


Tenant 
type 


Capital 
advaiwe 
amount 


Rentiri 
assist- 
arKecorv 
tract  au- 
thority 


Bummghant 


Mrmingham 


'Subsubtotal 
State:  FL 

Jacksonville 


'Subsubtotal 
State:  QA 
Atlanta 


Atlanta 


Atlanta 


quanta 


Subsubtotal 
'State:  KY 

Louisvite 


062-HD016/AL0»- 
Q921-006.  NW 
Alat>ama  Mental 
Health  Founda- 
tion, 1100  7th  Av- 
enue, Jasper,  AL 
35501. 

062-HD017/ALO»- 
0921-007,  NW 
Alat>ama  Mental 
Health  Fourxla- 
tion.  1100  7th  Av- 
enue, Jasper,  AL 
35501. 


067-WD007/F12*. 
Q921-001,Voturv 
teers  of  America. 
3813  N.  Cause- 
way Blvd.. 
Metairie.  LA  70002 


061-HOOOe/QAOfr- 
0921-001.  Chero- 
kee Day  Training 
Center.  Routes 
UnivetorRoad, 
Canton.  GA  301 14. 

061-HO01Q^QA06- 
Q921-003.QA 
RehabiWatton  In- 
stitute. 1355  Inde- 
pendence Drive. 
Augusta.  QA 
30901. 

061-HD011/QA06- 
Q921-004,  Chris- 
tian Assoc  for  the 
Retarded,  Inc.. 
P.O.  Box  973, 
Tucker.  GA  30085. 

061-HD013/GA08- 
0921-006,  Re- 
sources for  Re- 
tarded Adults,  Inc.. 
1200OklEllis 
Road,  Roswell, 
GA  30076. 


083-HD0l9/KY3ft- 
0921-003,  Day 
Spring,  lnc./New 
D<rectk)nHSG 
Corporatk)n.  901 
lola  Road/23Q6  W 
Mar,  Louisville.  KY 
40207. 


Cordova. 
AL. 


M 


15 


CMI 


275900 


37100 


Carbon 
Hn.  AL. 


M 


WDD 


224200 


15900 


Bradenlon, 
FL. 


M 


56 

12 


CMI 


1689300 
566200 


137800 
27100 


Cherokee 
County. 
GA. 


Augusta. 
GA. 


M 


12 
10 


WDD 


566200 

408000 


27100 
21S00 


M 


WPD 


170700 


8100 


DeKab 
County. 
GA. 


Fulton 
County, 
GA. 


M 


WDD 


201000 


10600 


M 


15 


WDD 


603000 


32300 


Louisvile, 
KY. 


M 


33 
16 


WDD 


1376700 
508100 


72700 
39900 
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FHA  and  pfojoct 

Renljrf 

rental  assetanca 

Metooor 

Minority 

NuKter 

Tenant 
type 

Capital 

assist- 

OMc* 

contract  (PRAO 

Loealian 

nor»- 

ol 

Unto 

adwanoe 

artcecorv 

nufnbere,  sponsor 

metre 

proiacts 

amount 

tractau- 

name  andaddtess 

thonly 

Louisnto _ __ 

083-HOae(VKY3fr- 

Lexmgkxv 
Fayette. 

M 

1 

4 

WOO 

200700 

8600 

0921-004.  Blue- 

grass  Regional 

KY. 

■ 

MHA/IR  Board. 

Inc..  P.O.  Box 

• 

• 

11428.  Lexington. 

KY  40575. 

LouffviDe  

083-HD022/KY36- 

Lexington- 

M 

y 

4 

WOO 

200700 

8600 

Q921-006.  Blue- 

Fayette. 

*^/VW 

9^ass  Regional 

KY. 

MH/MR  Board. 

Inc.,  PO  Box 

11428,  Lexington. 

% 

KY  40575. 

LouswSle 

083-HO023rtCY36^ 
Q92^-«a.  Blue- 
grass  Regional 
MH/MR  Board. 
Inc.,  PO  Box 
11428.  Lexington, 
KY  40575. 

Lexington- 
Fayette. 
KY. 

M 

1 

4 

woo 

200700 

8600 

LoutsviWe 

083-HD024/KY36- 
Q921-008. 

ENzs^beth- 
to«m.KY. 

NW 

t 

3 

WDO 

200700 

8600 

Comownicai*. 

1311  North  Dixie, 

Elizabetitown.  KY 

42701. 

' 

Loutewilla 

083-HD025rt<Y36- 
0921-009.  Blue- 
grass  Regional 
MH/MR  Board. 
Inc..  PO  Box 
11428.  Laxingtorv 
KY  40575. 

Frankfort. 
KY. 

NM 

1 

« 

CMI 

665800 

34200 

'SubsutXotal*  .- 

6 

44 

1976700 

108500 

'State:  MS 

Jaeksen 

065-HC>0Q2/MS26- 
Q921-001.  Re- 
gional Mental  HIttt 
and  Mental  Retar- 
dation, 302  North 
Jackson  Street. 
Staikville.  MS 
39759. 

West 
Point, 
MS. 

NM 

• 

1 

IS 

CMI 

642000 

37900 

Jacksen _ 

065-HD003AAS26- 
0921-002.  Right 
to  Succoed.  Inc.. 
PO  Box  127-B. 
Whitllekl.MS 
39193. 

Laurel.  MS 

NM 

1 

• 

WDD 

235300 

21700 

Jackson 

0«5-HD0O4/MS25- 

Peart,  MS. 

M 

1 

12 

WDO 

539100 

29800 

Q02V«03.RlgM 
te  Succeed.  Inc. 
PO  Box  127-8. 

■ 

vmifieULMS 

39193. 

*Sobsut)(olal* ..    

3 

30 

1416400 

89400 

'State:  NC 

GfSBniboto  —..  I.....  ,->.>. 

0S»-HOO36/NC1»- 
0921-001.  Arcnc 
Inc.  &  Aic/Hds,  16 
Rowan  Street.  Ra- 
leigh, NO  27609. 

Durham, 
NO. 

M 

1 

7 

woo 

280300 

17100 

t 
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Office 


Greensboro 


Greensboro 


Greensboro 


Greensboro 


Greensboro 


Greensboro 


Greensboro 


Greenstxxo 


Greensboro 


Greertsboro 


Greenstx>ro 


Greensboro 


FHA  and  protect 

rental  assistance 

contract  (PRAC) 

numbers,  sponsor 

name  arxj  address 


053-H0036/NC19- 
Q921-O02.  Arcnc 
Inc.  &  Arc/Hds.  16 
Rowan  Street,  Ra- 
letgti,  NC  27609. 

053-HD037/NC1^ 
Q921-003,  Arcnc. 
Inc.  &  Arc/Hds,  16 
Rowan  Street,  Ra- 
leigh, NC  27609. 

063-HO038/NC19- 
Q921-004.  Arcnc. 
Inc.  &  Arc/Hds,  16 
Rowan  Street,  Ra- 
leigh. NC  27609. 

053-H0039/NC19- 
Q921-005.  Arcnc. 
Inc.  &  Arc/Hds,  16 
Rowan  Street.  Ra- 
leigh, NC  27619. 

053-HD040/NC19- 
Q921-006,  Arcnc, 
Inc.  &  Arc/Hds,  16 
Rowan  Street,  Ra- 
leig^  NC  27609. 

053-41D041/NC19- 
Q921-007,  Arcnc. 
Inc.  &  Arc/Hds,  16 
Rowan  Street,  Ra- 
leig^  NC  27609. 

053-HD042/NCl^ 
0921-008,  Arcnc, 
Inc.  &  Arc/Hds,  16 
Rowan  Street,  Ra- 
leigh. NC  27609. 

053-HD043/NCl»- 
Q921-009,  Arcnc 
Inc.  &  Arc/Hds,  16 
Rowan  Street,  Ra- 
leigh, NC  27609. 

053-HD044/NC19- 
Q921-010.  Arcnc, 
Inc.  &  Arc/Hds,  16 
Rowan  Street,  Ra- 
leigh, NC  27609. 

063-HD045/NC19- 
Q921-011,  Mental 
Health  Association 
in  NC,  Inc.,  3820 
Bland  Road.  Ra- 
leigh. NC  27609. 

053-HD046/NC19- 
Q921-012.  Resi- 
dential Support 
Services.  Inc., 
5601  Executive 
Center  Dr.  Char- 
lotte, NC  28212. 

053-HD047/NC19- 
0921-01 3.  Resi- 
dential Support 
Services.  Inc.. 
5601  Executive 
Center  Dr,  Char- 
lotte. NC  28212. 


Location 


Mount  Airy. 
NC. 


Mount  Airy. 
NC. 


Lumberton. 
NC. 


Windsor. 
NC. 


Roxboro. 
NC. 


Warsaw. 
NC. 


Gastonia. 
NC. 


Eton  Col- 
lege. NC. 


Git>so(v 
ville.  NC. 


Candor. 
NC. 


Charlotte. 
NC. 


Metro  or 
rwn- 
metro 


Charlotte. 
NC. 


NM 


NM 


NM 


NM 


NM 


NM 


M 


M 


M 


NM 


Minority 
code 


M 


M 


Number 

of 
projects 


Units 


Tenant 
type 


WDD 


WDO 


WDD 


WDD 


WDD 


WDO 


WDD 


WDD 


WDD 


CM! 


Capital 
advance 
arrxxjnt 


WDD 


WDD 


258500 


258500 


280300 


264700 


280300 


271000 


246500 


258500 


258400 


247700 


Rental 
assist- 
atncecorv 
tract  au- 
thority 


261600 


261600 


17100 


17100 


17100 


17100 


17100 


17100 


14300 


17100 


17100 


17100 


17100 


17100 


S3544 
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GlB6fl6tXXO 


GfBanabwo 


Greanstwro 


Qreensboro 


FHA  and  preiect 
renal  asaiBiwwa 
contact  (PRAQ 
numbon,  ^lONav 
name  and  address 


QreenobofO 


Greensboro 


Qreensboro 


Greensboro  „»..» 


Greensboro 


LocaBon 


053-HD048/NCl»- 
0821-014,  Autism 
Society  o(  North 
Carottna.  3300 
Woman's  Club 
Drive.  Raieigtv  NO 
27612. 

OS3-HD049/NC19- 
0921-015,  Arc 
NCIn&&Arc^ 
Hds.  16  Rowan 
Street.  Raleigh, 
NO  27609. 

053-HD0S(VNC19- 
0921-016,  Arc 
NCincAArc/ 
Hds,  16  Rowan 
Street,  RaleiQh, 
NC  27609. 

053-HD061/NC19- 
0921-017,  Arc 
NCIna&Arc/ 
Hds,  16  Rowan 
Street.  Raleigh, 
NC  27609. 

053-H006S/NC1»- 
0921-018.  Mental 
Health  AssoctatkM 
m  NC.  Inc.,  3820 
Bland  Road.  Ra- 
leigh, NC  27609. 

053-H0053/NC19- 
0921-019,  Mental 
Health  Assodatioii 
In  NC,  Inc.  3820 
Bland  Read.  Ra- 
leigh, NC  27609. 

053-HDa64yNCl9- 
0921-020,  Mental 
HaaMh  Association 
in  NC,  Inc.  3820 
Bland  Road.  Ra- 
leigh. NC  27609. 

05&-HDa56/NC19- 
0921-021.  Mental 
Hetrilh  AsBociation 
in  NC.  Inc,  3820 
Bland  Road,  Ra- 
leigh. NC  27609. 

063-HD066/NC19- 
0921-022,  Mental 
Health  Assodertion 
in  NC,  Inc.,  3820 
Bland  Road,  Ra- 
leig^  NC  27609. 
05&-HD067/NC19- 
0921-023. 1st 
Presbyterian 
Church,  125  Mee^ 
ing  Street, 
Stateswne,  NC 
28677. 


Chwtoda, 
NC. 


Gastonia, 
NC. 


Lexington, 
NC. 


Salisbury, 
MC. 


Chailotla, 
NC. 


Spcvta.NC 


or 


norv 


M 


M 


M 


AshevMe, 
NC. 


Angler.  NC 


M 


Mmority 
code 


M 


NM 


M 


Maabef 
of 


Units 


t  7 


Morehead 
aty,NC. 


Stalesvile, 
NC 


M 


NM 


Tenar4 
type 


WDO 


WOO 


WDO 


Capital 
a(A«nce 
amount 


261600 


246500 


258500 


WOO 


CMI 


7    CMI 


Rental 
assist- 
ance con- 
tract ao- 
thonty 


17100 


14300 


17100 


261600 


247700 


19100 


17100 


244700 


250600 


CMI 


CMI 


WOO 


266400 


505800 


17100 


17100 


17100 


22800 


261600 


17100 
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Office 


FHAandpro^ 

rental  assistance 

connact  (PRAC) 

nunt)efs,  sponsor 

name  and  address 


Location 


Metro  or 
norv 


code 


Nwitjer 

ol 
projects 


Units 


Tenant 
type 


Capitai 
advance 
amount 


Rental 
assist- 
ance con- 
tract au- 
thority 


Greensboro 


Sutnublotal 
Skate:  SC 

Columtxa 


Columbia 


Columbia 


Columbia 


Ooiumbta 


'  Subsubtotal* 
'State:  TN 

Nashville 


(noxvitta 


053-HD056/NCl»- 
O921-024,  Mental 
Health  Association 
in  NC.  Inc..  3820 
Bland  Street,  Ra- 
leigh, NC  27609. 


054-HO023/SC16- 
0921-002.  First 
Baptist  Church  ol 
Manning.  Post  Of- 
fice Box  610,  Man- 
ning, SC  29102. 

064-HD026/SC16- 
0921-005.  Union 
Services  Inc.,  814 
West  South  Blvd.. 
Union.  SC  29379. 

054-HD027/SC16- 
0921-006. 
Laurens  County 
Assoc,  tor  Re- 
tarded Citizens, 
Post  Office  Box 
735,  Laurens,  SC 
29360. 

054-HO030/SC16- 
0921-009. 
Orangetxjrg  Asso- 
ciation for  Re- 
tarded Citizens, 
Post  Office  Box 
1812,  Orangeburg. 
SC  29115. 

054-HO034/SC16- 
Q921-013.  Tr»-Oe- 
velopment  Ctr  of 
Aiken  County,  Irxx, 
Post  Office  Box 
698,  Aiken.  SC 
29802. 


081-HD008/TN40- 
0921-002.  Shelby 
Residential  &  Vo- 
cational Svcs,  Inc.. 
3592  Kni^  Ar- 
noU  Road,  Mem- 
phis, TN  381 18. 

087-HD0C7/TN37- 
Q921-003,  Rairv- 
bow  Homes,  Inc. 
&  Watauga  MH 
Services.  P.O.  Box 
1397,  802  Bufta, 
Johnson  City,  TN 
37605. 


Chapel 

HH,  NC. 


M 


14 


CMI 


814400 


37100 


Manning. 
SC. 


Union.  SC 


CHmoaSC 


24 
1 


175 
12 


WOO 


7046300 
581700 


432500 
3J800 


12 


WOO 


WOO 


194300 


862200 


8000 


31800 


Orange- 
burg. SC. 


NM 


12 


WOO 


852200 


ataoo 


M 


woo 


428700 


Enenton, 
SC. 


15900 


Memphis, 
TN. 


M 


47 
6 


WDO 


2909100 
277300 


119300 
13500 


Johnson 
City,  TN. 


M 


CMI 


212100 


21000 
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0(lic9 


KnoiviMe 

'SubsuMotal 

•  Subtotal* .... 
**  Region:  Chicago 
*  State:  IL 

Ovcago  „ 

Ctiicago 


'Subsubtotai* 
'  State:  IN 

Indianapolis  

Indianapolts  

'Subsubtotai* 
State:  Ml 

Detroit 

Grand  Rapids  ... 

*  Subsubtotai* 
State:  MN 

Mtnneapots  


FHA  and  project 

rental  assistance 

Metro  Of 

contract  (PRAC) 

Location 

non- 

numbers,  sponsor 

metro 

name  and  address 

087-H0008m437- 

Johnson 

M 

Q921-004.  Arc  of 

City.  TN. 

Washington  Coun- 

ty, Inc..  Northndge 

Center,  Johnson 

City.  TN  37601. 

071-HD022/IL06- 

Chicago,  IL 

M 

0921-009,  Chi- 

cago Urtian  Day  & 

Antioch  M.B. 

Church,  1248  W. 

69th  St.,  Chicago. 

IL  60636. 

072-HD021/1L06- 

Charrpaign 

M 

Q921-008.  Cham- 

County, 

paign  County 

IL. 

Mental  Health 

Center,  600  E. 

Park  St..  P.O.  Bo. 

Champaign.  IL 

61824. 

073-HD01 1/IN36- 

Columbus, 

NM 

Q92 1-004.  Ouinco 

IN. 

Consulting  Center. 

Inc..  2075  Lincoln 

Part*  Dnve.  Co- 

lumbus. IN  47201. 

073-HD013/IN36- 

South 

M 

0921-006.  Madi- 

Bend. IN. 

son  Center.  Inc.. 

403  E  Madison 

Street,  South 

Bend.  IN  46619. 

044-HD004/MI28- 

Port 

M 

092 1-002.  Inno- 

Huron. 

vative  Housing. 

Ml. 

3060  Commerce 

Drive.  Port  Huron. 

Ml  48080. 

047-HD008/MI33- 

Grand 

M 

0921-005.  Hope 

Rapids, 

Network.  6850  S 

Ml. 

Division,  Grand 

Rapids.  Ml  49508. 

092-HD008/MN46- 

Crystal. 

M 

0921-001.  West- 

MN. 

minster  Corpora- 

tion. 328  Kelk)gg 

Blvd.  St  Paul,  MN 

55102. 

Minority 
code 


Number 

of 
projects 


52 


Units 


24 


427 


26 


16 


42 

21 


29 
12 


24 


36 
7 


Tenant 
type 


WDD 


WPD 


CMI 


CMI 


CMI 


«)/DD 


WDD 


CMI 


Capital 
advance 
arrxKjnt 


224200 


713600 


17694300 


2260900 


1003200 


3264100 
950200 


157700 


1107900 
698100 


1393800 


2091900 
428400 


Rental 
assist- 
ar>ce  con- 
tract au- 
ttiority 


21000 


55500 


1042800 


84800 


52000 


136800 
60600 


24200 


84800 
40800 


67800 


108600 
23100 
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Office 


Minneapolis 


FHA  and  protect 

rental  assistance 

contract  (PRAC) 

numbers,  sponsor 

name  and  address 


Minrwapolts 


•SubsUjtotar 
State:  OH. 
Cleveland  


Columbus 


Columbus 


Columbus 


092-HD0l(yMN4^ 
Q921-003.  Acees- 
sit}ie  Space.  Inc.. 
2550  University 
Avenue  W,  St 
Paul,  MN  55101. 

092-HD011/MN4&- 
0921-004,  Acces- 
st)le  Space,  Inc.. 
2550  University 
Ave  W.  St  Paul, 
MN  55114. 


042-HD010/OH12- 
Q921-010.  Maxi- 
mum Independ- 
ence, 11607  Eu- 
clid Avenue. 
Cleveiand,OH 
44106. 
043-HD007/OH16- 
Q921-O01,  Resi- 
dentaJ  Connec- 
tions of  Delaware. 
Inc.  700  Believtew 
Court  Delaware. 
OH  43015. 
043-HD00a«>l16- 
Q921-002,  Lu- 
Iber  an  Social 
Services  of 
Central  Ohio,  57 
East  Main  Street, 
Columbus,  OH 
43215. 
043-HD009/OH16- 
Q921-003,  Com- 
munity Housing 
Network,  255  East 
Livingston  Avert, 
ColumtMJS,  OH 
43215. 
04»-HD006/OH10- 
Q921-002,  Mianr^ 
Valley  Housing 
Opportunities,  Inc., 
405  W.  First 
Street,  Dayton. 
OH  45402. 
046-HD007/OH10- 
Q921-003,  Miami 
Valley  Housing 
Opportunities,  Inc.. 
405  W.  First  St. 
Dayton.  OH  45402. 


'Subsubtotal* 
State:  Wt 


Location 


Austin.  MN 


Bumsville. 
MN. 


Eastialce. 
OH. 


Delaware. 
OH. 


Columbus. 
OH. 


Columbus. 
OH. 


Dayton. 
OH. 


Kenia,OH 


Mefroor 
norv 
metro 


NM 


M 


Minority 
code 


Number 

01 
protects 


M 


M 


M 


M 


M 


M 


Units 


24 


24 


55 
24 


Tenant 
type 


WPO 


Capital 
advafKe 
amount 


1366900 


WPD 


WPD 


10 


20 


WDD 


1508600 


3303900 
1396000 


440700 


Rental 
assist- 
ance cocv 
tract  au- 
ttwrity 


79200 


79200 


181500 
78200 


24100 


WPD 


12 


CMI 


1082100 


620500 


60200 


36100 


CMI 


82 


CMI 


416200 


416200 


4371700 


25600 


25600 


249800 
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Office 

FHA  and  project 

rental  assistarne 

contract  (PRAC) 

numbers,  sponsor 

name  and  address 

Location 

Metro  or 
norv 
metro 

Minority 
code 

Number 

of 
projects 

Units 

Tenant 
type 

Capital 

advance 

anxjunt 

Rental 
assist- 
ance con- 
tract au- 
thority 

Mitwauk^A 

075-HD011/WI39- 
Q921-O01,  Good- 
will Industries  of 
Southeastem 
Wise..  6055  North 
91  Street  Milwau- 
kee. Wl  53??5. 

Milwaukee, 
Wl. 

M 

M 

NM 

NM 
M 
M 
M 

M 

1 

12 

WDD 

748600 

34000 

•  Sii)suhtotal* 

1 

12 

748600 

34000 

••  Sut)tota<**      

16 
1 

1 

256 

19 

9 

WDD 

CMI 

14888100 
615000 

205000 

79550 

••  Region;  Fort  Worth 
*  State:  AR 

Little  Rock       

082-HCXX)8/AR37- 
0921-002.  Pattv 
findef  Schools. 
Inc..  P.O.  Box 
647,  Jacksonville. 
Af  72076. 

0a?-HD0O9/AR37- 
0921-003.  East 
Arkansas  Regional 
MH  Center.  Inc.. 
305  Valley  Drive. 
Helena,  AR  72342. 

Jackson- 
vide.  Ar. 

Fonest 
City.  AR. 

43900 

Little  Rock  

19500 

*  SubsubtotaT 

2 

16 

18 
19 
16 

20 

28 

CMI 

CMI 
CMI 
WDD 

CMI 

820000 
687700 

791200 

1010900 

687700 

917900 

63400 

♦  State:  LA 

Hem  Orleans 

064-HD010/LA48- 
0921-001,  Volun- 
teers of  America, 
3813  N.  Cause- 
way Blvd., 
Metairie,  LA  70002. 

064-HD011/LA48- 
Q921-002,  Volun- 
teers of  America, 
3813  N.  Cause- 
way Blvd., 
Metaine,  LA  70002. 

064-HD012/U48- 
921-003,  Volufv 
teers  of  America, 
3813  N.  Cause- 
way Blvd., 
Metaire,  LA  70002. 

064-HD014/LA48- 
Q921-005,  Ever- 
green Presbyterian 
Ministries.  P.O. 
Box  72360.  Bos- 
sier City.  LA 
71172. 

064-HD016a>48- 
0921 -007.  Ronan 
Catholic  Diocese 
of  Lafayette,  1408 
Carmel  Avenue, 
Lafayette,  LA 
70501. 

Ruston.  LA 

Alexandria. 
LA. 

Lake 
Charies. 
LA. 

Shreve- 
port.LA. 

Ufayette. 
LA. 

1 
1 
1 
1 

1 

45000 

New  Orleans      

45800 

New  Orleans    „... 

53400 

New  Orleans  

40700 

New  Orleans  » 

£6200 

•  Subsubtolal* 

5 

89 

4095400 

241100 

•  State:  TX 
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Section  811.— Program  for  Persons  With  Disabhities— Fiscal  Year  1992  SELEcnoNS-Continued 

[To  accompany  HUD  92-68] 


Office 


Fort  Worth 


San  Antonio . 


San  Antonio 


•  Sut)sut)total* 


••  Subtotal" 

"  Region:  Kansas  City 
•  State:  KS 

Kansas  City 


Kansas  City 


Kansas  City 


Kansas  City 


'Subsubtotar 
*  State:  MO 

Kansas  City 


'Subsubtotar 
'.State:  NE 


FHA  arxt  project 

rental  assistance 

contract  (PRAC) 

numbers,  sponsor 

name  arxl  address 


112-WD002/TX1&- 
0921-001,  Volun- 
teers of  America. 
3813  N.  Cause- 
way Blvd.. 
Metairie,  LA  70002. 

115-OD005n"X5^ 
Q921-001,New 
Milestones  Four»- 
dation.  Inc.,  1430 
Collier  Street,  Aus- 
tin, TX  78704. 

15-HD006m<59- 
Q921-002,  New 
Milestor)es  Foun- 
dation, Inc.,  1430 
Collier  Street,  Aus- 
tin, TX  78704. 


084-flD008/KS16- 
092 1-002,  Center 
for  Developmerv 
tally  Disabled, 
3549  Broadway, 
Kansas  City.  MO 
64111. 

102-HD011/KS16- 
0921-004,  South- 
west Developmen- 
tal Services,  Inc., 
2708  Nortti  11th 
Street,  Garden 
City,  KS  67846. 

102-HD012/KS16- 
0921-005,  South- 
west Developmen- 
tal Services,  Inc., 
2708  North  11th 
Street,  Garden 
City,  KS  67846. 

102-HD013/KS16- 
0921-006,  Mental 
Health  Association 
of  Sedgwick  Courv 
ty,  430  North 
Woodlawn,  Wich- 
ita. KS  67208. 


Location 


084-HD006/MO16- 
0921-001.  Chil- 
dren's Therapy 
Center  of  Pettis 
Co.,  Inc.,  PO  Box 
1565,  Sedaiia.  MO 
65301. 


Grand 
Prairie, 
TX. 


Austin,  TX 


Austin,  TX 


Kansas 
City.  KS. 


Garden 
City.  KS. 


Liberal.  KS 


Metro  or 
nojv 


Wichita. 
KS. 


Marshall. 
MO. 


M 


M 


M 


M 


Minority 
code 


NM 


NM 


M 


NM 


Number 

of 
protects 


10 


Urats 


12 


11 


11 


34 


151 


16 


Tenant 
type 


WOO 


CMI 


CMt 


CMI 


WOO 


10 


12 


46 
18 


18 


Capital 
advance 

amount 


451700 


504800 


504800 


1461300 


6376700 


832500 


405300 


WOO 


CMI 


WOO 


506700 


595500 


2340000 
936900 


936900 


Rental 
assist- 
ance corv 
tract  au- 
thority 


34200 


28900 


28900 


92000 


396500 


43400 


21800 


27300 


32700 


125200 
52600 


52600 
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Section  811.— Program  for  Persons  With  Disabiuties— Fiscal  Year  1992  Selections— Continued 

[To  aoconpany  HUO  92-68] 


Of«C8 


FHA  and  project 

rental  assistance 

oomract  (PRAQ 

numbers,  sponsor 

name  and  address 


LocAon 


Mefroor 
norv 
metro 


Minority 
code 


Nuniber 

of 
projects 


Unrts 


Terwnt 
type 


Capital 
advance 
amount 


Rental 
assist- 
ance con- 
tract au- 
ttxKrty 


Omaha 

'SubsuMotar 

••  SuWotal"  .. 
*•  Region:  Denver 
•  State:  CO 

Denver 


Denver . 


San  Francisco 


103-HD003/NE26- 
Q921-002. 
League  of  Human 
Dignity,  Inc..  1701 
P  Street.  Lincoln, 
NE  68508. 


Hastings. 
NE. 


•  Subsubtotar 

•  State:  NO 

Denver 

•  Subsubtotal* 

"  Subtotal" 

"Region:  San  Francisco 
•State:  AZ 

Phoenix  

•  Subsubtotar 

•State:  CA 

San  Francisco 


101-HD002<X)99- 

Wheat 

Q921-002.  United 

Ridge, 

Cerebral  Palsy. 

CO 

2727  Columbine 

Street.  Denver. 

CO  80205. 

101-HO003/CO99- 

Arapahoe 

0921-003.  Good 

County. 

Shepherd  Lu- 

CO 

theran.  445  W 

Berry.  Littleton. 

CO  80210. 

094-HD001/ND99- 

Bismarck, 

Q921-001. 

ND. 

Dacotah  FourKia- 

tion,  600  So  2nd 

St..  Bismarck.  NO 

58504. 

123-HD003/A220- 

Phoenix. 

Q92 1-00  I.Toby 

AZ. 

House.  Inc..  1202 

E.  Maryland. 

Phoenix,  AZ 

85014. 

NM 


M 


M 


M 


M 


121-HD009/CA39- 
0921-003.  Mid- 
Peninsula  Housing 
Coalition,  430 
Sherman  Avenue. 
Palo  Alto,  CA 
94306. 

121-HD010/CA39- 
Q921-004,  North 
Bay  Rehat)ilitation 
Services.  1113 
Second  Street, 
San  Rafael.  CA 
94901. 


San  Mateo 
County. 
CA. 


Kentfiek). 
CA. 


M 


M 


WPD 


334800 


334800 


71 


10 


WOO 


3611700 


439700 


15 


WOO 


659500 


25 


CMl 


1099200 
212900 


33 


25 


25 

20 


14 


CM) 


CMl 


WOO 


212900 


1312100 


1179700 


1179700 
1467300 


1065200 


19600 


19600 


197400 


24200 


36200 


60400 
20500 


20500 


80900 


69600 


69600 
84400 


54900 
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Section  811.— Prcxsram  for  Persons  With  DiSABiLiriES— Fiscal  Year  1992  Selections— Continued 

pro  accompany  HDD  92-68] 


Office 


I  x>s  Angeles 


I  OS  Angeles 


I  OS  Angeles 


I  x>s  Angeles 


I  .OS  Angeles 


I  OS  Angeles 


I  OS  Angeles 


L  OS  Angeles 


1  OS  Angeles 


'Subsubtotar 
Stdte:HI 


FHA  and  project 

rental  assistance 

contract  (PRAC) 

rujmbers,  sportsor 

name  and  address 


122-HD010/CA16- 
Q921-001.  Reha- 
bilitation Institute 
of  So.  Caltfomia. 
1800  East  La  Veta 
AverHje,  Orange. 
CA  92666. 

122-HD011/CA16- 
Q921-002,  Living 
Connections,  Inc., 
P.O.  Box  10521. 
Bakersfield,  CA 
93389. 

122-HD012;CA16- 
Q921-003.  Valley 
Village.  17317 
Roscoe  Blvd.. 
Norlhridge,  CA 
91325 

122-HD013/CA16- 
Q921-004.  Crip- 
pled Childrens  So- 
ciety. 7120  Frank- 
lin Avenue,  Los 
Angeles,  CA 
90046. 

122-HD014/CA16- 
0921-005,  Crip- 
pled Childrens  So- 
ciety, 7120  Frank- 
tin  Avenue,  Los 
Angeles,  CA 
90046. 

122-HD015/CA16- 
0921-006.  United 
Ceretxal  Palsy, 
7630  Gtoria  Ave- 
nue, Van  Nuys, 
CA  91406. 

122-HD016/CA16- 
0921-007.  United 
Cerebral  Palsy. 
7630  Glona  Ave- 
nue. Van  Nuys, 
CA  91406. 

122-HD017/CA16- 
0921-008,  United 
Cerebral  Palsy. 
7630  Gtoha  Ave- 
nue. Van  Nuys. 
CA  91406. 

122-HD018/CA16- 
0921-009.  Los 
Angeles  Retarded 
Citizens  Founda- 
tion. 29890  Bou- 
quet Canyon  Rd, 
Saugus,  CA  91350. 


Location 


Orange, 
CA. 


Bakers- 
(iekJ.CA. 


Los  Ange- 
iei>.CA. 


Riverside. 
CA. 


Los  Ange- 
les, CA. 


Metro  or 
nofv 
metro 


M 


M 


M 


M 


M 


Torrance, 
CA. 


Paimdale, 
CA, 


Oxnard, 
CA. 


Saugus, 
CA. 


M 


M 


M 


M 


Minority 
code 


Number 

of 
projects 


11 


Units 


24 


21 


25 


25 


163 


Tenant 
type 


WPD 


CMI 


WDD 


WPD 


WPD 


WDD 


WDD 


WDD 


WDD 


Capital 
MVance 
amount 


171300 


1453000 


670400 


1817700 


1817700 


495800 


495800 


495800 


361400 


11853100 


Rental 
assist- 
ance corv 
tract  ai>- 
thoriTy 


74800 


80000 


48000 


9200O 


92000 


24000 


24000 


2400O 


24900 


623000 
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Section  81 1  .—Program  for  Persons  Wtth  OsABmriES— Fiscal  Year  1992  Selections— Continued 

[To  aooeinpony  HUD  92-6^ 


Office 

FHA  and  project 

rental  assistance 

contract  (PRAC) 

numbers,  sponsor 

name  and  address 

Location 

Me«roor 
non- 
msiio 

Minority 
code 

Nuinber 

of 
projects 

Units 

Tenant 
type 

Capital 
advance 
amount 

Rental 
assist- 
ance con- 
tract au- 
ttwrity 

Honolulu 

14O-HO001/HM0- 
0921-001,  Stead- 
fast Housing  Cor- 
poration. 677  Ala 
Moana  Blvd..  Hon- 
olulu. HI  96813. 

121-HD011/NV39- 
Q921-001.  Acces- 
sible Space,  inc.. 
2550  University 
Avenue.  St  Paul. 
MN  55101. 

Hito.  HI  __. 

tJkA 

nfvi 
M 

NM 
M 

M 

5 

1 

6 

CMI 

440100 

22600 

•  SubsubWaP 

•  State;  NV 

San  Franciseo  ^ _ 

1 
1 

6 

21 

WPD 

440100 
1251700 

22600 

Reno,  NV  . 

67100 

•  SubsubtotaP 

1 

21 

1251700 

67100 

176-HD002/AK06- 
0921-001.  Mal-Su 
Community  Merrtal 
Healtti  Services. 
230  E.  Paulson. 
Palmer.  AK  99654. 

Palmer,  AK 

14 
1 

215 

14 

WDD 

14724600 
541000 

782300 

••  «eg»oo;  Seattle 
*  Stale:  AK 

AncNvacM 

73400 

*  SubsubtotaT  

1 
1 

14 
17 

CMI 

541000 
953200 

73400 

•SUle:  OR 

PorHa/x)       

126-HD003/OR16- 
Q921-001.Mt 
Hood  Community 
Mental  Health 
Center,  400  NE 
Seventh.  Gresh- 
am.  OR  97030. 

Gresham, 
OR. 

53100 

■  SubsutJtotaT 

1 

17 
21 

WPD 

953200 
1140700 

53100 

*  SUte:  WA 

S€altta 

174-HD001/WA19- 
0921 -001.  Acces- 
sible Space,  Inc.. 
2550  University 
Ave  W,  St.  Paul, 
MN  55114. 

Spokane. 

WA. 

64600 

1 

21 

1140700 

64600 

*•  SubtotaJ**      

3 

52 

2634900 

191100 

*••  Total***  

136 

1534 

82746700 

4751300 

(PR  Doc  93-25298  Filed  10-14-93;  B:45  am) 

anxMa  coot  «i«-«r-M 
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IDoetel  Na  0-M-KM;  Ffl-aS4S-O-0i] 


I  Of  Airthorlly  tD  Approv* 
I  of  BofNt-fbtanoMl  Soctfon 
8  UmiM  HoMing  ProlKts  Undw  flw 
I  HoiMing  Act  of  1987,  M 
.tetwMowing    Fodwl 


ttMDepirty 

CNroctor,  Ofllco  of  E¥riiMion 


AOeiCY:  OfBca  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commis8i<nier,  HUD. 

ACTION:  Notice  of  redetegation  of 
authority. 

•UMMAfir:  The  Assistant  Secretary  fat 
Housing-Federal  Houidng 
Conunissionw  and  the  Genwal  D^nity 
Assistant  Secretary  for  Housing— 
D^uhr  Pedaral  Homing  Connrissioner 
are  redelegating  respoosibility  for 
approval  of  refinandnga  of  bond- 
financed  Section  6  Rental  Housing 
Pro}ects.  under  Section  8(eKl)  of  ^ 
United  States  Housing  Act  of  1937.  as 
amended,  to  the  Office  of  Housing- 
Federal  Housing  Administration 
Comptroller,  the  Deputy  ConptrollOT. 
and  the  Director,  Office  of  Evahistion. 
Elsewhen  in  today's  Pedera}  Register, 
the  Secrstary  of  Housing  and  Uitan 
Developmmt  delegated  responsibility 
for  approval  of  refinancings  of  bond- 
financed  Section  8  Rental  Housing 
Fr^ects,  under  Section  8(e)(1)  ofiOie 
United  States  Housing  Act  of  1937,  as 
amended,  to  the  Assistant  Secretary  far 
Housing— Federal  Housing 
Commissioner  and  the  General  Deputy 
Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

EFf  CcnvE  DATE:  October  4. 1993. 

FON  FURTHER  MFORMATION  CONTACT: 
Donald  A.  Kaplan,  Director,  Office  of 
Evaluation,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street 
SW,  room  5136.  Washington,  DC  20410, 
(202)  401-0450  (voice)  or  (202)  708- 
4504  (TDD).  (These  are  not  toll-free 
numbers.) 

SUPPLOKNTARV  •IFORMATION:  This 
Notice  redeiegates  to  the  Office  of 
Housing — Federal  Housing 
Administration  Comptroller,  the  Deputy 
Comptroller,  and  the  Directed,  Office  of 
Evaluation  the  power  and  authority  of 
the  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissi«mer  and  the 
General  Deputy  Assistant  Secretary  for 
Housing— 43eputy  Federal  Housing 
Commissioner  to  approve  refinancings 
of  bond-financed  Section  8  Rental 
Housing  Projects,  under  Section  8(e)(1) 
of  the  United  Slalee  Housing  Act  of 


1937,  as  amended.  This  redelegation 
does  not  include  the  authivity  to  issue 
rules  or  regulations  or  to  waive  such 
rules  or  regulations. 

Section  A.  RedehgaUon  ofAuthotHy 

The  Assistant  Secretary  for  Housing- 
Federal  Housing  CoounissioBer  andme 
General  Deputy  Assistant  Secretary  for 
Housing— Deputy  Federal  Housing 
Commissicmer  hereby  redelegate  to  the 
Office  of  Housing— Federal  Housing 
Administration  Comptroller,  the  Deputy 
Comptroller,  and  the  Director,  Office  of 
Evaluation  the  authority  to  approve 
refinancings  of  bond-financed  Section  8 
Renul  Housing  Projects  under  Section 
8(e)(1)  of  the  United  States  Housing  Act 
of  1937.  as  amended.  This  poww  and 
authority  includes,  but  is  not  limited  to, 
the  authority  to  review  and  approve  the 
financing  terms  such  as  the  undertakhig 
of  any  refunding  of  bonds  which 
financed  new  construction  or 
substantial  rehabilitation  of  itM  percent 
assisted  or  partially  assisted  Sectioa  8 
rental  housing  and  which  involves 
essignmeat  of  the  Housing  Assistance 
Payments  Contract  as  security  for  the 
refinancing  bonds. 

Section  B.  Authority  Excepted 

The  following  authorities  are 
excepted  from  mis  redelegation  of 
authority  from  the  Assistant  Secretary 
for  Housing— Federal  Housing 
Commissioner  simI  the  Genera)  Deputy 
Assistant  Secretary  for  Housing- 
Deputy  Federal  Housing  Commissions 
to  the  Office  (rf  Housing— Federal 
Housing  Administration  Comptroller, 
the  Deputy  Comptroller,  and  the 
Dirw^or.  Office  of  Evaluation. 

1.  The  autlxMrity  to  issue  rules  or 
regulations. 

2.  The  authority  to  waive  rules  or 
regulations. 

Section  C.  Authority  To  Redelegate 

This  redelegation  of  authority  does 
not  authoriaa  the  Office  of  Housing- 
Federal  Housing  Administratis] 
Comptroller,  the  Deputy  Comptroller,  or 
the  Director,  Office  of  Evaluation  to 
further  redelegate  die  authority 
redelegated  in  Section  A  of  this 
redelegation  of  authority. 


r-  Section  JWeXD  of  the  United 
States  Housing  Act  of  1937,  as  amended,  42 
U.S.C  1437(e)(1);  Section  7(d)  of  tlie 
Department  oif  Housing  and  Uiban 
Development  Act,  42  11S.C.  3535(d). 

Dated:  October  4, 1993. 
NioolaaP.latsiBa^ 

Assistant  Secntayfor  Housing— Fedemi 
Housing  Comminiomer. 
(PR  Doc  93-2535«  Filed  10-14-93;  8:45  am| 
BiujMaooea< 


DEPARTIIEHT  OF  THE  MTEfOOR 

Offlc*  of  ttM  Socrelvy 

Enon  Vakta  OH  SpM  PuMc  A<MMry 
Group 

AOENCr.  Office  of  the  Secretary,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Department  of  the 
Interior  is  annotmcing  a  pubUc  meeting 
of  the  Exxon  Valdez  Oil  Spill  PubHc 
Advisory  Group  to  be  held  on  November 
9  and  10, 1993.  at  9  ajn.,  in  the  first 
floor  conference  room,  645  "G-  Street, 
Anchorage,  Alaska. 
FOR  FURTHER  MFORMATION  CONTACT: 
Douglas  Mutter,  Department  of  the 
Interior,  Office  of  Environmental 
Af&irs,  1689  "C  Street,  suite  119. 
Anchorage,  Alaska  (907)  271-5011. 
8URW.CMCWTARY  MFORMATION:  The 
Public  Advisory  Ooop  was  created  by 
Peregraph  V.A.4  of  die  Memorandum  of 
Agreement  and  Consent  Decree  entered 
into  by  the  United  States  of  America 
and  the  State  of  Alaska  on  August  27. 
1991.  and  approved  by  the  United  States 
District  Court  for  the  District  of  Alaska 
in  settlement  of  United  States  of 
America  v.  State  of  Alaska,  Qvil  Action 
No.  AOl-OSl  CV.  This  meeting  is  re- 
scheduled from  Sept«nber  14, 1993, 
and  will  include  a  (tonission  snd 
development  of  recommendatiois  on 
the  Trustee  Council's  draft  Restoration 
Plan  and  proposed  projects  for  the  1994 
Aimual  W<wk  Plan.  Officera  will  be 
elected  for  the  upcoming  year. 

Dated:  October  9, 1993. 
Jflwuhan  P.  DeHsn, 

Director,  Office  of  Environmental  Affain. 
(FR  Doc  e3-253«1  PUed  10-14-93;  8:45  ami 


Bureau  of  Land 
CNV-«30-4S19-M;  »-4329q 

Partial  Taimlnallon  of  Racraatfon  and 
PubHc  Purpoaaa  Ctaaaiflcallon  and 
Opening  Order,  NV 

AQENCT:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  terminates  a 
Reoeation  and  Public  Purposes 
Qassification  in  part  and  provides  for 
opening  the  affected  lands  to 
appropriation  under  the  public  land 
laws  and  the  general  mining  laws. 
EFFECTIVE  DATE:  November  15, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Clark,  Nevada  State  Office.  Bureau      ^ 
of  Land  Management.  850  Harvard  Way, 
Reno,  NV  89520.  (702)  785-6530. 


53554 


Federal  Register  /  Vol.  58.  No.  198  /  Friday,  bctober  15.  1993  /  Notices 


SUMMARY:  On  May  16, 1986.  a  Notice  of 
Realty  Action  (NORA)  was  published  in 
the  Federal  Register  (51  PR  18046) 
identifying  several  parcels  of  public 
land  that  the  State  of  Nevada  had 
applied  for  under  the  Recreation  and 
Public  Purposes  Act.  as  amended  (43 
U.S.C.  869,  869-1  to  869-4). 

Upon  publication  of  the  NORA  in  the 
Federal  Register,  the  following 
described  land  became  segregated  from 
appropriation  under  the  public  land 
laws  and  the  general  mining  laws;  the 
classification  became  effective  60  days 
thereafter 

Mount  Dublo  Meridian.  Nevada 

T.  27  N..  R.  32  E.. 
Sec  4.  lots  2. 3.  NE'ASWV*.  S'/iS'/i; 
Sec.  8,  NE'ANEV*.  S'/iNEV4, 

E'/iSEV«SWV«.  SEV4; 
Sees.  10  and  16,  all. 

The  lands  in  sees.  4.  8  and  16  were 
classified  on  Bureau  motion;  the 
segregation  and  classification  on  these 
lands  terminated  automatically  on 
November  16, 1987.  On  that  date  the 
lands  returned  to  their  former  public 
land  status. 

A  lease  was  subsequently  issued  and 
remains  in  effect  for  a  portion  of  the 
land  in  sec.  10. 

Pursuant  to  section  7  of  the  Taylor 
Grazing  Act  (48  Stat.  1272)  and  the 
authority  delegated  by  Appendix  1  of 
Bureau  of  Land  Management  Manual 
1203,  the  aforementioned  Recreation 
and  Public  Purposes  classification  is 
hereby  terminated  as  it  affects  the 
following  described  land  which  was  not 
included  in  the  aforementioned  lease: 

Mount  Diablo  Meridian,  Nevada 

T.  27  N.,  R.  32  E.. 
Sec.  10.  lot  1,  SEV4SE'/.NEV4SWV4. 
E'/iE V2SE V4SW  V4 .  S V2SW  V4NW  V4SE V4 , 
SWV«SEV4. 

The  area  described  contains  98.90  acres. 

At  10  a.m.  on  November  15. 1993  the 
above  described  98.90  acres  will  become 
open  to  the  operation  of  the  public  land 
laws  generally,  subject  to  existing  rights, 
the  provisions  of  existing  withdrawals, 
and  the  requirements  of  applicable  laws, 
rules,  and  regulations. 

At  10  a.m.  on  November  15. 1993  the 
98.90  acres  will  become  open  to 
location  under  the  United  States  mining 
laws.  Appropriation  of  the  land  under 
the  general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38.  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by  State 
law  where  not  in  conflict  with  Federal 
law.  The  Bureau  of  Land  Management 


will  not  intervene  in  disputes  between 
rival  locators  over  possessory  rights 
since  Congress  has  provided  for  such 
determinations  in  local  courts. 

The  98.90  acres  have  been  and  will 
remain  open  to  the  operation  of  the 
Recreation  and  Public  Purposes  Act,  as 
amended  (43  U.S.C.  869,  869-1  to  869- 
4),  and  to  leasing  under  the  mineral 
leasing  laws. 
K.  Lynn  Bennett, 
Acting  State  Director,  Ne\-ada. 
|FR  Doc.  93-25351  Filed  10-14-93;  8:45  am] 

BIUMG  COOC  «910-HC-M 

[CA-065-04-'4333-05] 

Closure  Order  for  Motorized  Vehicle 
Use,  BLM  Route  P64,  Tuber  Canyon, 
Panamint  Mouritains,  Inyo  County,  CA 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  vehicle  closure  on 

BLM  Route  P64  in  Tuber  Canyon, 

Panamint  Mountains  in  Inyo  County, 

CaUfomia. 

SUMMARY:  Notice  is  hereby  given  that 
BLM  Route  P64  is  closed  to  motorized 
vehicle  use  within  Tuber  Canyon. 
ORDER:  Effective  October  15, 1993  the 
public  lands  from  a  point  V^  mile  east 
of  the  intersection  of  BLM  Routes  P63 
and  P64  to  the  boundary  of  Death  Valley 
National  Monument,  in  Sectors  1,  2,  3, 
9, 10,  11  and  12.  Township  20  South. 
Range  44  East,  Mount  Diablo  Meridian, 
are  closed  to  all  motorized  vehicle  use. 
No  person  may  use,  drive,  transport, 
park,  let  stand,  or  have  charge  or  control 
over  any  motorized  vehicle  in  this  area. 

Exemptions  to  this  order  are  granted 
to  law  enforcement  and  other 
emergency  vehicles  in  the  course  of 
official  duties.  Exemptions  to  this  order 
for  reasonable  access  for  mining  or  other 
purposes  are  by  written  authorization  of 
the  Ridgecrest  Resource  Area  Manager 
only. 

EFFECTIVE  DATE:' This  closure  is  effective 
October  15, 1993  and  will  remain  in 
effect  until  rescinded  by  the  authorizing 
official. 

FOR  FURTHER  INFORMATION  CONTACT: 
Area  Manager.  Bureau  of  Land 
Management,  Ridgecrest  Resource  Area, 
300  South  Richmond  Road,  Ridgecrest, 
CA  93555,  (619)  375-7125. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  closure  order  in  Tuber 
Canyon  is  to  provide  protection  for 
riparian  and  wildlife  values  from 
motorized  vehicle  impacts.  The  canyon 
will  remain  open  for  hiking,  equestrian 
and  other  non-motorized  uses. 

Maps  showing  the  affected  area  are 
available  by  contacting  the  Ridgecrest 


Resource  Area  Office.  A  gate  will  be 
erected  at  the  closure  point  and  the 
affected  area  will  be  posted  with  public 
notices  and  standard  motorized  vehicle 
closure  signs. 

Authority  for  this  closure  is  found  in 
43  CFR  8364.1.  Violation  of  this  order 
is  punishable  by  a  fine,  not  to  exceed 
$100,000  and/or  imprisonment  not  to 
exceed  12  months. 

Dated:  October  5, 1993. 
Richard  E.  Fagan, 
District  Manager. 
IFR  Doc.  93-25390  Filed  10-14-93;  8:45  am) 

BILUNO  CODE  4310-40-M 

[NV-020-4333-05] 

Motor  Vehicle  Use  Restrictions; 
Humboldt  County.  NV 

AGENCY:  Bureau  of  Land  Management, 
Interior 

ACTION:  Humboldt  County,  Nevada; 
vehicle  limitations  and  supplemental 
rules. 

1 .  Notice  is  hereby  given  that 
motorized  vehicle  use  in  the  Water 
Canyon  Watershed  is  limited  to  the 
following  areas: 

(a)  The  main  road  along  the  bottom  of 
Water  Canyon  approximately  1.3  miles 
from  the  entrance  to  public  lands. 
Above  this  point  motorized  travel  will 
only  be  allowed  from  approximately 
June  1  through  October  31  of  each  year 
on  either  the  main  canyon  road  up  the 
left  fork,  or  the  main  road  up  the  right 
fork; 

(b)  Designated  parking  and  picnic 
areas; 

(c)  The  road  leading  out  of  the  canyon 
to  the  east,  leaving  the  main  Water 
Canyon  road  near  the  southwest  comer 
of  the  SW  V*  of  the  NE  V*  of  section  12 
Township  35  N  Range  38  E  MDBM.  This 
road  is  knovra  as  the  "ridge  road"; 

(d)  The  roads  at  the  mouth  of  Water 
Canyon  heading  north  and  south  from 
the  intersection  near  the  southwest 
comer  of  the  SW  V4  of  the  SW  V*  of 
section  2  Township  35  N  Range  38  E 
MDBM. 

This  order  affects  all  public  lands 
within  the  watershed  in  the  following 
sections: 

Sections  1,  2, 11, 12, 13.  Township  35 
N  Range  38  E  MDBM; 

Sections  7, 17, 18, 19,  20,  Towmship 
35  N,  Range  39  E  MDBM  only  public 
lands  within  the  Water  Canyon 
watershed  are  affected  by  this  rule. 

Motorized  vehicle  access  in  the 
watershed  outside  the  areas  or  time 
periods  listed  above  will  be  only  for 
administrative  or  emergency  vehicles,  or 
by  written  authorization  from  tlie  Area 
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Manager  of  the  Sonoma-Gerlach 
Resource  Area.  This  order  does  not 
affect  snowmobile  use  during  periods  of 
heavy  snow  cover.  The  purpose  of  this 
order  is  to  reduce  soil  compaction  and 
soil  erosion,  protect  vegetation  within 
the  watershed,  and  protect  water  quality 
and  road  surfaces. 

The  authority  for  this  order  is  43  CFR 
8341.2.  The  order  will  take  effect  on 
November  1. 1993  and  will  remain  in 
effect  until  Water  Canyon  Management 
Plan  is  completed  and  the  off-highway 
vehicle  designations  identified  in  the 
plan  are  implemented. 

2.  Notice  is  hereby  given  that  two 
supplemental  rules  will  take  effect 
November  15.  1993. 

(a)  Use  of  firearms  is  prohibited 
within  300  feet  of  the  open  portion  of 
the  main  road  along  the  bottom  of  Water 
Canyon,  except  for  upland  game  and 
deer  hunting  during  established 
seasons.  All  state  and  local  firearms 
laws  still  apply. 

(b)  Camping  or  other  overnight  stay 
within  the  watershed  is  limited  to  three 
(3)  nights  in  a  sixty  (60)  day  period.  The 
60  day  period  begins  with  the  first  night 
of  occupancy.  After  3  days  have  passed, 
campers  must  move  a  minimum  of  a  10 
mile  radius  from  the  previous  campsite, 
or  onto  non-BL.M  administered  land. 
Lx>nger  stays  within  the  watershed  are 
permitted  if  written  authorization  is 
obtained  ht>m  the  Sonoma-Gerlach  Area 
Manager,  or  for  authorized  caretakers  or 
BLM  personnel  as  needed  for 
administrative  purposes. 

This  order  affects  all  public  lands 
within  the  watershed  in  the  following 
sections: 

Sections  1.  2,  n,  12. 13.  Township  35  N 

Range  38  E  MDBM; 
Sections  7,  17. 18,  19,  20,  Town.ship  35  N, 

Range  39  E  MDBM 

Only  public  lands  within  the  Water 
Canyon  watershed  are  affected  by  this 
rule.  The  purpose  of  these  supplemental 
rules  is  to  reduce  vandalism  and 
adverse  impacts  from  long-term 
camping  within  the  watershed. 

The  authority  for  this  order  is  43  CFR 
8365.1-6.  These  rules  will  remain  in 
effect  until  the  Water  Canyon 
Management  Plan  is  completed  and  the 
use  regulations  identified  in  the  plan  are 
implemented.  Comments  or  requested 
for  authorizations  under  these  rules  will 
be  received  by:  Area  Manager,  Bureau  of 
Land  Management.  Sonoma  Gerlach 
Resource  Area.  705  E.  4th  Street, 
Winnemucca.  NV  89445.  (702)  623- 
1500. 


Dated:  October  6. 1993. 
RonWenker, 

District  Manager.  Winnemucca. 
IFR  Doc.  93-25357  Filed  10-14-93;  8:45  amj 

BILLMO  COM  4M«-HC-M 

[CO-92O-«4-41t0-03;  COC4e735] 

Colorado;  Proposed  Reinstatement  of 
Teiminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Public  Law 
97-451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  COC46735.  Garfield 
County,  Colorado,  was  timely  filed  and 
was  accomfmnied  by  all  required  rentals 
and  royalties  accruing  from  April  1. 
1993.  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $5  per  acre  and 
16%  percent,  respectively.  The  lessee 
has  paid  the  required  $500.00 
administrative  fee  for  the  lease  and  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  this  Federal 
Register  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  ixi 
section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended,  (30 
U.S.C  188  (d)  and  (e).  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  April  1. 
1993,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Questions  concerning  this  notice  may 
be  directed  to  Joan  Gilbert  of  the 
Colorado  State  Office  at  (303)  239-3783. 

Dated:  October  4, 1993. 
Janel  Budziiek, 

Chief.  Fluid  Minerafs  Adjudication  Section. 
IFR  Doc.  93-25352  Filed  10-14-93;  8:45  ami 
BNJJNaCOM  «31ft^lfr-M 

[NM-»40-41 10-03;  NMNM  905MI 

Notice  of  Proposed  Reinstatement  of 
Tenninated  Oil  and  Gas  Lease;  New 
Mexico 

AGSICV:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

SUMMARY:  Under  the  provisions  of 
Public  Law  97-451,  a  petition  for 
reinstatement  of  Oil  and  Gas  Lease 
NMNM  90590,  Eddy  County,  New 
Mexico,  was  timely  filed  and  was 
accompanied  by  all  required  rentals  and 
royalties  accruing  from  June  1, 1993.  the 
date  of  termination.  No  valid  lease  has 
been  issued  affecting  the  land.  The 
lessee  has  agreed  to  new  lease  terms  for 


rentals  and  royalties  at  rates  of  $10.00 
per  acre,  or  fraction  thereof,  and  16% 
percent,  respectively.  Payment  of  a 
$500.00  administrative  fee  has  been 
made.  Having  met  all  the  requirements 
for  reinstatement  of  the  leese  as  set  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lea.sJng  Act  of  1920.  as  amended  (30 
U.S.C.  188  (d)  and  (e)),  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  June  1.  1993. 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above,  and  the  reimbursement  for  cost 
of  publication  of  this  notice. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Martha  A.  Rivera.  BLM.  New  Mexico 
State  OfRce.  (505)  438-7584. 

Dated:  October  7, 1993. 
Dotorw  L.  Vigil, 
Chief.  Adjudication  Section. 
[FR  Doc  93-25350  Filed  10-14-93;  8:45  ua\ 


[MT-07(M210-05;  lfrM81969] 

Realty  Action;  Recreation  and  Pul)Hc 
Purposes  Act  Ctasstfication;  Montana 

AGENCY:  Bureau  of  Land  Management, 
Butte  District,  biterior. 
ACTION:  Amendment  of  notice  of  reality 
action  for  MTM81959.  recreation  and 
public  purposes  classification  in 
Beaverhead  County. 

summary:  This  Notice  amends  the 
original  notice  of  reality  action  for 
MTM81959  published  on  September  10. 
1993  (Vol.  58.  No  174  page  47752)  to 
include  the  following  tract  for 
classification  for  lease  or  conveyance  to 
the  State  of  Montana  under  the 
provisions  of  the  Recreational  and 
Public  Purposes  Act.  The  State  of 
Montana  proptoses  to  use  the  lands  fbr 
inclusion  into  the  Bannack  State  Park 
and  Historical  Area. 

Principal  Meridian  Montana 

T.  8S.,  R.11  W., 
Sec  7,  Lota. 
Containing  .03  acre. 

This  land  is  not  needed  for  Federal 
purposes.  Lease  or  conveyance  is 
consistent  with  current  BLM  land  use 
planning  and  would  be  in  the  public 
interest  The  lease  or  patent,  when 
issued,  will  be  subject  to  the  following 
terms,  conditions  and  reservaticms: 

1.  Ftovisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditdies  and 
canals  constructed  by  the  authority  of 
the  United  States. 
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3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
the  minerals. 

4.  The  lands  will  be  conveyed  subject 
to  all  valid,  existing  rights  (e.g.,  rights- 
of-way,  easements  and  leases  of  record). 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Dillon  Resource  Area. 
1005  Selway  Drive.  Dillon.  Montana. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws.  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  persons 
may  submit  comments  regarding  the 
proposed  lease/conveyance  or 
classification  of  the  lands  to  the  District 
Manager.  Butte  District  Office,  106 
North  Parkmont,  Box  3388,  Butte, 
Montana  59702-3388. 

CLASSIFICATION  COMMENTS:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  State 
Park.  Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proprasal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

APPUCATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  follows  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  State  Park. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Owings.  District  Manager, 
Butte  District  Office.  106  North 
Parkmont,  P.O.  Box  3388.  Butte. 
Montana  59702-3388. 

Dated:  October  5. 1993. 
James  R.  Owiogt, 
District  Manager. 

|FR  Doc.  93-25354  Filed  10-14-93;  8:45  am] 
amwio  cooc  49io-on-m 


(4210-05;  WIES  041898] 

Realty  Action;  Sale  of  Public  Land  in 
Burnett  County,  W! 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Sale  of  public  land  in  Burnett 

County.  Wisconsin — modified 

competitive  method. 

SUMMARY:  The  following  public  land  has 
been  found  suitable  for  sale  under 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C. 
1701. 1713).at  not  less  than  the 
estimated  fair  market  value  (FMV)  of 
$26,000.  The  public  land  will  not  be 
offered  for  sale  for  at  least  60  days 
following  the  date  of  this  notice.  The 
public  land  is  described  as  follows. 

WIES-041898 

T.  40N..  R.16W  ,  Sec.  34,  Lot  #1,  4th  P.M.. 
Oakland  Township,  Burnett  Ck>unty, 
Wisconsin  (containing  0.54  acres); 

The  public  land  described  above  is 
hereby  segregated  from  appropriation 
under  the  public  land  laws,  including 
the  mining  laws,  pending  disposition  of 
this  action,  or  270  days  from  the  date  of 
publication  of  this  notice,  whichever 
occurs  first. 

The  public  land  will  be  offered  for 
sale  at  a  public  auction  beginning  at  10 
a.m.,  CST,  on  December  21, 1993  at 
Reuss  Federal  Plaza,  suite  225.  West 
Tower.  310  West  Wisconsin  Avenue. 
Milwaukee.  Wisconsin  53203.  This  sale 
will  be  modified  by  competitive 
procedures.  Mr.  Dell  R.  and  Joanne 
Ruedy  will  be  given  the  opportunity  to 
meet  the  highest  bid  received  at  public 
auction.  Sale  will  be  by  sealed  bid  only. 

All  sealed  bids  must  be  submitted  to 
the  BLM's  Milwaukee  District  Office  at 
Reuss  Federal  Plaza,  suite  225.  West 
Tower.  310  West  Wisconsin  Avenue, 
Milwaukee.  Wisconsin  53203.  no  later 
than  3  p.m.  CST  on  December  20. 1993. 
Bid  envelopes  must  be  marked  on  the 
left  front  comer  with  WIES-041898  and 
December  21. 1993.  Bids  must  be  for  not 
less  than  the  appraised  FMV  specified 
in  this  notice.  Each  sealed  bid  shall  be 
accompanied  by  a  certified  check,  postal 
money  order,  bank  draft,  or  cashier's 
check  made  payable  to  the  U.S. 
Department  of  the  Interior,  BLM  for  not 
less  than  10  percent  of  the  amount  bid 
($2,600  minimum). 

The  terms  and  conditions  applicable 
to  the  sale  are: 

(1)  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals.  A  more  detailed 
description  of  this  reservation,  which 
will  be  incorporated  in  the  patent 


document,  is  available  for  review  at  the 
Milwaukee  District  Office. 

(2)  There  is  no  legal  access  to  the 
parcel  because  it  is  landlocked  by  the 
adjacent  parcels  to  the  north  and  west. 
There  is  physical  access  to  the  parcel  by 
boat  and  a  road  through  a  portion  of 
Kulbeck  Park  on  the  north  side  of  the 
parcel. 

Federal  law  requires  that  all  bidders 
must  be  U.S.  citizens,  18  years  or  older, 
or  in  the  case  to  corporations,  be  subject 
to  the  laws  of  any  state  of  the  United 
States.  Proof  of  these  requirements  must 
accompany  the  bid. 

Under  modified  competitive 
procedures,  an  apparent  high  bid  will  be 
declared  at  public  auction.  The  apparent  , 
high  bidder  and  the  designated  bidder 
(Mr.  Dell  R.  Ruedy)  will  be  notified.  The 
designated  bidder  shall  have  fifteen  (15) 
days  from  the  date  of  notification  to 
exercise  the  preference  consideration 
given  to  meet  the  high  bid.  Should  the 
designated  bidder  fail  to  submit  a  bid 
that  matches  the  apparent  high  bid 
within  the  specified  time  period,  the 
apparent  high  bidder  shall  be  declared 
high  bidder.  The  total  purchase  price  for 
the  land  shall  be  paid  within  180  days 
of  the  date  of  the  sale. 

Detailed  information  concerning  the 
sale,  including  the  reservations, 
procedures  for  and  conditions  of  sale, 
planning  and  environmental 
documents,  are  available  at  the 
Milwaukee  District  Office. 

DATES:  Until  November  15, 1993, 
interested  parties  may  submit  comments 
to  the  District  Manager,  Bureau  of  Land 
Management,  P.O.  Box  631,  Milwaukee, 
Wisconsin  53201-0631.  In  the  absence 
of  objections,  this  proposal  shall  become 
the  final  determination  of  the 
Department  of  the  Interior. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Johnson.  Realty  Specialist.  Bureau 
of  Land  Management,  P.O.  Box  631, 
Milwaukee,  Wisconsin  53201-0631; 
telephone  number  414-297-4413. 

Dated:  October  6, 1993. 
Chris  Hanson, 
Acting  District  Manager. 
IFR  Doc.  93-25392  Filed  10-14-93;  8:45  am) 
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[WY-040-04-4140-03] 

Tract  Designs  for  Proposed  Sodium 
Lease  Sale,  Sweetwater  County.  WY 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Request  for  submittal  of  tract 

designs  for  proposed  competitive 

sodium  lease  sale,  Sweetwater  County. 
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SUMMARY:  In  preparation  for  a  sodium 
lease  sale  in  late  1994  or  early  1995,  the 
Rock  Springs  District  Ofllce  has  begun 
the  initial  planning  and  designing  of 
lease  tracts  which  are  developable, 
desirable,  and  logical  is  of  the  utmost 
importance  during  the  preleasing 
process.  The  lands  to  be  included  in 
suggested  tract  designs  are  all  those 
lands  for  which  expressions  of  interest 
have  been  submitted. 
DATES:  Suggested  tract  designs  should 
be  submitted  by  November  5, 1993. 
ADDRESSES:  Suggested  tract  designs 
should  be  submitted  to  Ted  Murphy. 
Chief,  Branch  of  Solids,  Mineral 
Resources.  Bureau  of  Land  Management. 
P.O.  Box  1869,  Rock  Springs,  Wyoming. 
82902-1869. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Murphy.  Chief,  Branch  of  Solids,  at 
(307) 382-5350. 

SUPPLEMENTARY  INFORMATION:  During  the 
tract  design  phase,  we  are  requesting 
submittal  of  tract  designs  which  meet 
the  referenced  requirements  for  leasing. 
The  maximum  allowable  acreage  in  any 
one  sodium  lease  is  2,560  acres.  The 
lands  to  be  included  in  suggested  tract 
designs  are  all  those  lands  for  which 
expressions  of  interest  have  been 
submitted  and  are  described  as  follows: 

T.  15  N..  R.  108  W.,  6th  P.M.,  WY, 

Sec.  6:  Lots  1  thru  7.  S2NE,  SENW.  E2SW. 

SE  (629.52  ac); 
Sec.  8:  All  (640.00  ac). 
T.  17  N..  R.  108  W.,  6th  P.M.,  WY. 
Sec.  6:  Lots  8  thru  14.  S2NE,  SENW.  E2SW. 

SE  (633.82  ac.); 
Sec.  8:  All  (640.00  ac); 
Sec.  18:  Lots  5  thru  8.  E2W2.  E2  (636.56  ac); 
Sec.  20:  All  (640.00  ac); 
Sec.  28:  All  (640.00  ac); 
Sec.  30:  Lots  5  thru  8.  E2W2.  E2(638.80  sc); 
Sec.  34:  All  (640.00  ac); 
T.  17  N.,  R.  109  W.,  6th  P.M.,  WY, 
Sec.  12:  Lots  1. 4  thru  6, 8  thru  10,  WS, 

SWSE  (401.63  ac); 
Sec  14:  All  (640.00  ac); 
Sec  20:  All  (640.00  ac); 
Sec  22:  All  (640.00  ac); 
Sec  24:  Lots  1  thru  16  (553.60  ac); 
Sac.  26:  All  (640.00  ac); 
Sec.  28:  All  (640.00  ac). 
John  S.  McKee. 
Associate  District  Manager. 
[FR  Doc.  93-25345  Filed  10-14-93;  8:45  amj 
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Proposed  Supplementary  Rules  for 
Certain  Public  Lands  Managed  t>y  the 
Bureau  of  Land  Management,  Las 
Vegas  District 

AQENCY:  Bureau  of  Land  Management. 
Department  of  the  Interior. 
ACTION:  Proposed  supplementary  rules 
for  certain  public  lands  known  as  Ash 


Springs  located  in  the  unincorporated 
town  of  Ash  Springs  along  U.S. 
Highway  93.  Las  Vegas  District.  Lincoln 
County,  Nevada. 

SUMMARY:  The  proposed  supplementary 
rules  are  necessary  for  the  management 
of  activities  on  pubhc  land  at  Ash 
Springs.  Lincoln  County,  Nevada.  These 
prop<^ed  supplementary  rules  would  be 
limited  to  activities  occurring  within  the 
following  area,  hereafter  referred  to  as 
Ash  Springs. 

Mount  Diablo  Meridian 

T.  6  S.,  R.  61  E., 

Section  6  NW'A,  NWV4 

DATES:  Comments  must  be  submitted  by 
November  15, 1993. 
ADDRESSES:  Interested  parties  may 
submit  comments  on  the  proposed 
supplementary  rules  to  Curtis  G. 
Tucker,  Area  Manager,  Caliente 
Resource  Area  Office,  P.O.  Box  237, 
Caliente,  NV  89008. 

FOR  FURTHER  INFORMATION  CONTACT:  Kyle 
Teel.  Wildlife  Biologist,  Caliente 
Resource  Area,  P.O.  Box  237,  Caliente, 
NV  89008.  Telephone:  (702)  726-8100. 
SUPPLEMENTARY  INFORMATION:  Ash 
Springs  contains  the  White  River 
Springfish  [Crenichthys  baileyi  baileyi) 
a  Federally  listed  endangered  species.  A 
Coordinated  Resource  Management  Plan 
was  developed  for  the  area;  one  of  the 
planned  actions  was  to  establish  rules  to 
restrict  certain  activities  to  protect  the 
fish  species. 

1.  The  following  actions  are 
prohibited,  within  Ash  Springs: 

A.  Overnight  Camping.  "CMnping" 
means  the  erecting  of  a  tent  or  shelter 
of  natural  or  synthetic  material, 
preparing  a  sleeping  bag  or  other 
bedding  material  for  use,  or  p>aiking  of 
a  motor  vehicle,  motor  home  or  trailer 
for  the  apparent  purpose  of  overnight 
occupancy. 

B.  Occupancy  or  use  of  Ash  Springs 
by  any  individual,  or  any  group,  is 
limited  to  2  hours  during  any  24  hour 
period. 

C.  Introducing  wildlife,  fish,  or  plants, 
including  their  reproductive  bodies. 
into  Ash  Springs,  except  when 
authorized  by  the  District  Manger. 

D.  Collecting  wood  or  other  plant 
material  for  use  in  a  campfire  or  any 
otherpurpose. 

E.  Taking  of  baths,  washing  dishes  or 
animals,  or  the  introduction  of  any 
detergents,  soaps,  toxic  materials  into 
the  water. 

F.  Operating  a  motorized  vehicle  off 
of  designated  roads,  trails,  or  parking 
area.  Etesignation  shall  be  marked  by  the 
posting  of  appropriate  signs  or  markers, 
or  by  the  erection  of  physical  barriers, 
or  both. 


2.  Violation  of  any  of  these  prop>osed 
supplementary  rules  is  punishable  by  a 
fine  not  to  exceed  $100,000  ($200,000  if 
the  violator  is  an  organization), 
imprisonment  not  to  exceed  12  months. 
or  both,  as  provided  for  under  the 
Federal  Land  Policy  and  Management 
Act  (Pub.  L.  94-579)  as  amended  at  18  . 
U.S.C  3571  (b)(s). 

Dated:  October  1, 1993. 
Billy  R.  TempletoD, 
State  Director. 
[FR  Doc  93-25355  Filed  10-14-93;  8:45  am] 
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PD-«42-«3-473(M>2] 

Idaho:  Filing  of  Plats  of  Survey 

The  plat  of  survey  of  the  following 
described  land  was  officially  filed  in  the 
Idaho  State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9:00  a.m.,  October  5. 1993. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  the  subdivision 
of  section  24,  Township  12  South, 
Range  32  East,  Boise  Meridian,  Idaho, 
Group  No.  867,  was  accepted  October  1, 
1993. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above-described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Survey, 
Idaho  State  Office,  Bureau  of  Land 
Management,  3380  Americana  Terrace, 
Boise,  Idaho,  83706. 

October  5. 1993. 
Gary  T.  Oviatt, 

Acting  Chief  Cadastral  Surveyor  for  Idaho. 
IFR  Doc.  93-25386  Filed  10-14-93;  8:45  ami 
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{CO-«30-«214-10:  COC-39308] 

Amendment  to  Proposed  Withdrawal; 
Opportunity  for  Public  Meeting; 
Coiorsdo 

October  5, 1993. 

AQENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes  to 
amend  their  application  for  the 
Keystone  Ski  Area  withdrawal  to 
include  an  additional  .68  acre  parcel  of 
National  Forest  System  land  which  was 
omitted  from  the  original  application. 
This  notice  closes  this  land  to  location 
and  entry  under  the  mining  laws  for  up 
to  two  years. 
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OATHS:  Comments  or  requests  for  public 
meeting  must  be  received  on  or  before 
January  13, 1994. 

ADDRESSES:  Comments  and  requests  for 
a  meeting  should  be  sent  to  the 
Colorado  State  Director.  BLNi,  2850 
Youngfield  Street.  Lakewood.  Colorado 
B021 5-7076. 

fOfl  FURTHER  INFORMATION  CONTACT: 
Dons  E.  Chelius.  303/239-3706. 
SUPPLEMENTARY  INFORMATION:  On 
September  23. 1993.  the  Department  of 
Apiculture.  Forest  Ser\'ice.  filed  an 
amendment  to  their  appiication  to 
include  a  .68  acre  parcel  which  was 
inadvertently  omitted  from  the  original 
application  (FR  Doc.  92-23823) 
published  in  the  Federal  Register  on 
October  1. 1992.  appearing  on  pages 
4539S  and  45396).  The  original 
application  is  hereby  amended  to 
include  lots  19  end  22.  sec.  19.  T.  5  S.. 
R.  76  VV..  Sixth  Principal  Meridian. 

The  amended  aree  aescribed 
aggregates  .68  acres  in  Summit  County. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  c4>)ections  in  coimection 
with  this  amendment  may  present  their 
views  in  writing  to  the  Colorado  State 
Director. 
Robert  S.  SdwBA. 
Chief.  Branch  of  Keahy  Programs. 
IFR  Doc  93-25346  Filed  10-14-93:  8:45  am] 
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Fish  artd  WikWfe  Service 

Receipt  of  Application(s)  for  Permit 

The  public  is  invited  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Pix)tection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.).  the 
Endangered  Species  Act  of  1973.  as 
amended  (U.S.C.  1531,  et  seq.)  and  the 
regulations  governing  marine  mammals 
and  threatened  species  (50  CFR  parts  17 
and  18). 

Applicant:  California  Department  of 
Fish  and  Game.  Office  of  Oil  Spill 
Prevention  and  Response  File  no. 
PRT-782423 
T>7?e  ofPenrit:  Take  for  scientific 

research 
Same  and  Number  of  Animals: 
Southern  Sea  Otter  {Enhydra  lutris 
nereis):  capture  of  up  to  30  animals  to 
obtain  14  sub-adult  or  adult  males 
each  weighing  over -25  pounds. 
Summary  of  Activity  to  be  Authorized: 
Sea  otters  will  be  captured  and  placed 
in  pet  kennels  and  transported  to  a 


mobile  veterinary  clinic.  They  will 

then  be  tranquilized,  tagged, 

implanted  subdermally  with  a 

transponder  chip  and  have  60  ml  of 

blood  collected. 
Source  of  Marine  Mammals  for 

Fesearch:  Monterey  Bay.  California 
Period  of  Actiiity:  From  September 

through  December,  1993. 

Concurrent  with  the  pi^>lication  of 
this  notice  in  the  Federal  Ri^ister.  the 
Office  of  Management  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  submitted  to  the 
Director,  c/o  OfGce  of  Management 
Authority  (OMA),  4401  N.  Fairfax  Dr.. 
room  420(c).  Arlington.  VA  22203  and 
must  be  received  by  the  Diiector  within 
30  days  of  the  date  of  publication  of  this 
notice.  Anyone  requesting  a  hearing 
should  give  specific  reasons  why  a 
hearing  would  be  appropriate,  llie 
holding  of  such  hearing  is  at  the 
discretion  of  the  Director 

Dated:  October  8. 1993. 
Joan  fanfi^M, 

Acting  Chief.  Bmnch  of  Permits.  Office  of 

Management  Authority 

IFR  Doc.  93-2S301  Filed  10-14-93:  8:4S  am] 
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Availability  of  an  Envtronmental 
Assessment  and  Receipt  of  an 
Application  for  a  Permit  To  AUow 
Incidental  Take  of  the  Tttreatened 
Desert  Tortoise,  by  Nevada  Division  of 
State  Parks,  Ciarli  County.  NV 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice 

SUMMARY:  This  notice  advise  the  public 
that  the  I^evada  Division  of  State  Parks 
(Applicant)  has  applied  to  the  U.S.  Fish 
and  Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
section  10(aKl)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  application  has  been  assigned 
permit  number  PKT-781039.  Tne 
requested  permit  would  authorize  the 
incidental  take  of  the  threatened  desert 
tortoise  (Gopbents  agassizii)  in  Valley  of 
Fire  State  Park,  Clark  County,  Nevada. 
The  proposed  incidental  take  would 
occur  as  a  result  of  road  reconstruction 
in  desert  tortoise  habitat. 

The  Service  also  announces  the 
availability  of  an  environmental 
assessment  (EA)  for  the  proposed 
issuance  of  the  incidental  take  permit. 


This  notice  is  provided  pursuant  to 
section  10(cJ  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6). 

.DATES:  Written  comments  on  the  penult 
application  and  EA  should  be  received 
on  or  before  November  15, 1993. 
ADDRESSES:  Comments  regarding  the 
application  or  adequacy  of  the  EA 
should  be  addressed  to  Mr.  David 
Harlow.  Field  Supervisor.  U.S.  Fish  and 
Wildlife  Service.  4600  Kietzke  Lane. 
Building  C.  room  125.  Reno.  NV  89502. 
Please  refer  to  permit  number  PRT- 
781039  when  submitting  comments. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Maley,  U.S.  Fish  and  Wildlife 
Service,  4600  Kietzke  Lane,  Building  C, 
room  125.  Reno.  NV  89502  (702-784- 
5227).  Individuals  wishing  copies  of  the 
application  or  EA  for  review  should 
immediately  contact  the  above 
individual. 

SUPPLEMENTARY  INFORMATION:  Under 
section  9  of  the  Ad.  "taking"  of  the 
desert  tortoise,  a  threatened  species,  is 
prohibited.  However,  the  Service,  under 
limited  circumstances,  may  issue 
permits  to  take  threatened  wildlife 
species  if  such  taking  is  incidental  to, 
and  not  the  purpose  of,  otherwise  lawful 
activities.  Regulations  governing 
permits  for  threatened  species  are  in  50 
CFR  17.32. 

The  Applicant  proposes  to  implement 
of  Habitat  Conservation  Plan  (HCP)  for 
the  desert  tortoise  that  will  allow 
reconstruction  of  a  road  in  Valley  of  Fire 
State  Park,  Clark  County,  Nei'ada.  The 
permit  will  authorize  the  incidental  take 
of  up  to  10  desert  tortoises,  and  be  in 
affect  for  a  term  of  5  years.  The 
application  includes  an  HCP  and 
Implementation  Agreement. 

Reconstruction  of  the  road  would 
disturb  16.58  acres  of  low-  to  moderate- 
density  desert  tortoise  habitat  along  an 
existing  dirt  road  that  has  been 
deteriorated  by  weather.  The  Applicant 
estimates  that  this  proposed  disturbance 
of  desert  tortoise  habitat  could  result  in 
a  maximum  incidental  take  of  10  desert 
tortoises. 

To  minimize  incidental  take  of  desert 
tortoises,  the  Applicant  proposes:  (1) 
Pre-construction  desert  tortoise  surveys 
and  various  modifications  of 
construction  activities  to  minimize 
tortoise  mortality,  and  (2)  to  post  atid 
enforce  a  25  mph  speed  limit  for  the 
entire  section  of  reconstructed  roadway 
as  long  as  the  road  is  open  for  pubRc 
use.  The  Applicant  proposes  to  mitigate 
for  the  incidental  take  by:  (1)  Improving 
desert  tortoise  habitat  in  Lake  Mead 
National  Recreation  Area  by  providing 
$5803.00  to  the  National  Park  Service 
for  removal  of  feral  burros  in  accordance 


with  their  burro  management  program, 
and  (2)  developing  a  brochure  and 
permanent  narrative  and  graphic 
display  on  the  desert  tortoise  in  the 
Valley  of  Fire  State  Park's  visitor  center 
to  enhance  the  public's  knowledge  of 
the  desert  tortoise.  Under  the  HCP,  the 
National  Park  Service  will  continue 
managing  the  burro  population  in  Lake 
Mead  National  Recreation  Area 
according  to  their  burro  management 
program  after  the  initial  removal  of 
burros. 

The  EA  considers  the  environmental 
consequences  of  four  alternatives, 
including  the  proposed  action  and  the 
no-action  alternatives.  The  proposed 
action  would  allow  the  reconstruction 
of  the  road,  the  loss  of  16.58  acres  of 
desert  tortoise  habitat,  and  the 
incidental  take  of  up  to  10  desert 
tortoises.  The  proposed  action  would 
result  in  minimization  of  incidental  take 
by  modiHcation  of  construction 
activities  and  establishment  of  a  speed 
limit  when  the  road  is  op>en  for  public 
travel.  Mitigation  under  the  proposed 
action  would  enhance  desert  tortoise 
habitat  on  Lake  Mead  National 
Recreation  Area,  and  benefit  public 
education  by  creation  of  a  public 
display  and  informational  brochure. 
Under  the  no-action  alternative,  the 
road  reconstruction  would  not  occur 
and  the  permit  would  not  be  issued.  If 
road  reconstruction  does  not  occur, 
public  access  to  the  area  would 
continue  to  be  restricted,  the  existing 
dirt  road  would  continue  to  be  used  by 
off-highway  vehicles  and  exposed  to 
human  impact  that  have  been  shown  to 
adversely  affect  desert  tortoises.  In 
addition,  the  proposed  funding  for 
tortoise  habitat  enhancement  through 
burro  removal,  and  the  proposed  public 
education  facilities  would  not  be 
available.  A  third  alternative  is  to 
develop  a  hiking  trail  instead  of  the 
road.  The  fourth  alternative  is  to 
relocate  tortoises  from  the  project  site  to 
other  areas  of  the  park. 

Dated:  October  8. 1993. 
WilliaJB  E.  Martin, 

Acting  Regional  Director,  U.S.  Fish  and 
Wildlife  Service,  Portland,  Oregon. 
|FR  Doc.  93-25306  Filed  10-14-93;  8:45  amj 
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Minerals  Management  Service 

Canceitation  of  the  Outer  Continental 
Shelf  Advisory  Board  Scientific 
Committee  Meeting 

This  notice  is  issued  to  cancel  the 
Outer  Continental  Shelf  Advisory  Board 
Scientific  Committee  meeting  scheduled 
for  October  20-21, 1993,  at  the  Marriott 


Suites  at  Worldgate.  The  meeting  had 
previously  been  announced  in  the 
Federal  Register  on  September  23,  1993. 

For  more  information,  contact 
Thomas  Gemhofer,  Associate  Director 
for  Offshore  Minerals  Management  at 
202-208-3504. 

Dated:  October  8. 1993. 
Thomas  Gembofier, 

Associate  Director  for  Offshore  Minemis 

Management. 

IFR  Doc.  93-25362  Filed  10-14-93.  8:45  ami 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Overseas  Private  Investment 
Corporation 

Agency  Report  Form  Under  OMB 
Review 

AGENCY:  Overseas  Private  Investment 

Corporation,  IDCA. 

ACTION:  Request  for  comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  information  collection  requests 
to  OMB  for  review  and  approval,  and  to 
publish  a  notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  has 
mad^  such  a  submission.  The  proposed 
form  under  review  is  summarized 
below. 

DATES:  Comments  must  be  received 
within  14  calendar  days  of  this  notice. 
If  you  anticipate  commenting  on  the 
form  but  find  that  the  time  to  prepare 
will  prevent  you  from  submitting 
comments  promptly,  you  should  advise 
the  OMB  Reviewer  and  the  Agency 
Submitting  Officer  of  your  intent  as 
early  as  possible. 

ADDRESSES:  Copies  of  the  subject  form 
and  the  request  for  review  submitted  to 
OMB  may  be  obtained  from  the  Agency 
Submitting  Officer.  Comments  on  the 
form  should  be  submitted  to  the  Agency 
Submitting  Officer  and  the  OMB 
Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 
OPIC  Agency  Submitting  Officer:  Lena 
Paulsen,  Manager,  Information  Center, 
Overseas  Private  Investment 
Corporation,  1100  New  York  Avenue, 
NW..  Washington,  DC  20527;  (202)  336- 
8565. 

OMB  Reviewer:  Jeff  Hill,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  room  3201,  Washington,  DC 
20503;  (202)  395-7340. 


Summary  of  Form  Under  Review 

Type  of  Request:  New  Form. 

Title:  Self  Monitoring  Qufttionnaire. 

Form  Number:  OPIC  162. 

Frequency  of  Use:  Annually. 

Type  of  Respondents:  Businesses  or 
other  individuals. 

Standard  Industrial  Classification 
Codes:  All. 

Description  of  Affected  Public:  U.S. 
companies  assisted  by  OPIC 

Reporting  Hours:  Two  hours  per  form. 

Number  of  Responses:  125  per  year. 

Federal  Cost:  $2,031.25. 

Authority  for  Information  Collection: 
Section  231(k)2  of  the  Foreign 
Assistance  Act  of  1961  (as  amended). 

Abstract  (Needs  and  Uses):  The 
questionnaire  is  completed  by  OPIC- 
assisted  investors  annually.  The 
Questionnaire  allows  OPIC's  assessment 
of  effects  of  OPIC-assisted  projects  on 
the  U.S.  economy  and  employment,  as 
well  as  on  the  environment  and 
economic  development  abroad. 

Dated:  October  5, 1993. 
lanes  R.  Oflutt. 

Assistant  General  Counsel,  Department  of 
Legal  Affairs. 

IFR  Doc.  93-25275  Filed  10-14-93;  8:45  ami 
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INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C  4332,  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
)ohnnie  Davis  or  Ms.  Tawanna  Glover- 
Sanders,  Interstate  Commerce 
Commission,  Section  of  Energy  and 
Environment,  Room  3219,  Washington, 
DC  20423,  (202)  927-5750  or  (202)  927- 
6212.  Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 

No.  AB-290  (Sub-No.  121X),  Camp 
Lajeune  RR.  Co. — Abandonment — 
Between  Marine  Jet.  and  Kellum,  North 
Carolina.  EA  available  October  12,  1993. 

Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability: 

AB-55  (Sub-No.  472),  CSX 
Transportation,  Inc. — Abandonment — in 
Barbour,  Randolph.  Pocahontas  and 
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Webster  Counties.  Wesl  Virginia.  EA 
available  October  3. 1993. 
Sidnef  L.  SbicklMid.  Ir- 

Secretary. 

IFR  Doc.  93-25336  Filed  10-14-93:  8:45  am] 
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[Ek  Pane  No.  394  (Sut>-No.  13)] 

Cost  Ratio  For  Recydabies— 1994 
Determination 

AGEMCV:  Interstate  Commerce 

Commission. 

ACTKM:  Establt^ment  of  rate  caps  and 

initiation  of  thkd  anatial  compliance 

proceeding. 

SUMMARY:  The  Commission  has 
calculated  proposed  1994  revenue-to- 
variable  cost  (RA'Cl  ratios  as  ceilings  for 
rates  on  nonferrous  recyclables  under  49 
U.S.C.  10731(e).  The  R/VC  ratios  were 
calculated  in  accordance  with 
established  procedures  using  the 
Uniform  Railroad  Costing  System 
(URCS).  Because  URCS  develops 
different  variability  percentages  for 
different  raihoads.  the  final  rules 
adopted  at  49  CFR  part  1145,  in  Ex  Parte 
394  iSub-No.  3),  Cost  Ratios  for 
Recyclables — Compliance  Procedures.  9 
!  C.C.2d  182  (1991).  allow  separate  R/VC 
ratio  ceilings  for  individual  railroads  to 
apply  in  the  context  of  monitoring 
compliance.  The  proposed  national 
average  R/VC  ratio  is  141.0%. 
Individual  and  regional  R/VC  ratios  are 
proposed.  In  addition,  the  Commission 
is  initiating  the  third  annual  comphance 
proceeding  in  accordance  with  rules 
adopted  in  Ex  Parte  No.  394  (Sub-No.  3). 
supra,  including  the  schedule  for 
completing  the  proceeding. 
EFFECTIVE  DATE:  November  4.  1993, 
unless,  within  that  time,  oomments  are 
received  challenging  the  accuracy  of  the 
ratios,  in  which  case  a  further  decision 
will  be  issued. 

FOR  FUI1THER  MFOfttlATIOM  CONTACT: 
David  T.  Croves.  (202)  927-6395;  or 
W.C.  Waiston.  (202)  927-6221.  TDD  for 
hearing  impaired:  (202)  927-5721. 
SU^n.EMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  ptirchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc..  Room  2229.  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423  or  telephone 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  i«  available 
through  TDD  services  (202)  927-5721 1. 

This  decision  w31  not  signi&cantly 
affect  either  the  quality  of  the  human 
en  viromnent  or  energy  coaservation. 


Pursuant  to  5  U.S.C  605(b).  we 
conclude  that  our  action  will  not  have 
an  adverse  eoonaofric  impact  on  a 
substantial  number  of  small  entities. 
Our  decision  simply  reports  the  results 
of  a  mechanifal  calculation  that  serves 
as  a  ceiling  for  recyclables  rates.  No  new 
regulatory  requirements  are  imposed, 
directly  or  indirectly,  on  small  entities. 
The  economic  impact  on  small  entities 
is  not  likely  to  be  significant  within  the 
meaning  of  the  Regulatory  Flexibility 
Act. 

Authority:  49  U.S  C.  10321(a).  10731.  5 
U.SXl55a- 

Decided:  September  30. 1993. 

By  the  Commission.  Chairman  McDonald, 
Vice  Chairman  Siimnons,  Commissiooers 
Phillips.  Philbin  and  Walden. 
Sidney  L.  StncUand.  fr.. 
Secretary 
IFR  Doc  tt3-2S47S  Filed  10-14-93, 6:45  am] 
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[Finance  Docket  No.  32347] 

Hardin  Southern  Raitroad;  Acqutsttion 
and  Operation  Exemption;  Line  of  J 
and  J  Railroad 

Hardin  Southern  Railroad,  Inc..  a  non- 
carrier,  has  filed  a  notice  of  exemption 
to  acquire  and  operate  appraxiniately 
8.34  miles  of  rail  line  owned  by  |  and 
)  Railroad,  Inc.  in  Marshall  and 
Calloway  Counties.  KY.  The  line 
extends  generally  between  milepost  30.0 
and  milepost  38.34.  begioning  at  the 
north  edge  of  the  City  of  Murray.  KY. 
and  continuing  northward  generally 
following  the  Clarks  River,  terminating 
at  Hardin.  KY.  This  exemption  became 
effective  on  September  23. 1993.> 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Francis  G. 
McKenna.  Esq..  Anderson  and 
Pendleton.  P.O.  Box  65891.  Washington. 
DC  20035. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  ioformation.  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  September  22, 1993. 

By  the  Conunissioo.  David  M.  Konschnik, 
Director,  Office  of  Prooeedings. 
Sidney  L.  Stricklaad.  |r.. 
Secretary. 

IFR  Doc.  93-2S340 Filed  10-14-93:  •:45  ami 
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[Finance  Ooctal  Na.  32300] 

Southern  Pacific  Transportation  Co.; 
Traclcage  Rights  Exemption;  Peninsula 
Corridor  Joint  Powers  Board 

Peninsula  Corridor  |oint  Powers 
Board  (PB)  has  agreed  to  extend  for  an 
additional  120  days  its  grant  of  trackage 
rights  to  Soirthem  Pacific 
Transportation  Company  (SPT). 
betvireen  Santa  Clara  function  (milepost 
44.0)  and  Tamien.  CA  (milepost  48.7).  a 
distance  of  approximately  4.7  miles.^ 
The  extension  of  the  traciage  rights  was 
to  become  effective  on  or  after  October 
1.1993. 

This  notice  is  filed  under  49  CFR 
1180.2(dK7).  Ifthe  notice  contains  false 
or  misleading  information  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Gary  A.  Laakso.  Southern  Pacific 
Bldg..  One  Market  Plaza,  room  846.  San 
Francisco,  CA  94105. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co— Trackage  Rights— BN.  354 
I.C.C.'605  (1978),  as  modified  in 
Mendocino  Coast  Ry,  Inc. — ^Lease  and 
Operate,  360  ICC.  653  (1980). 

Dated:  October  7, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Sidiwy  L.  SrrickUnd.  p-.. 
Secretary- 
IFR  Doc  93-2533«  Filed  10-14-93:  8:45  ami 
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[Docket  No.  AB-GS;  Sut>-No.  4S8X] 

CSX  Transportation,  Inc.; 
Abandonment  Exemption;  Bartwur 
County,  WV 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission,  under  49 
U.S.C.  10505.  e)ffimpts  CSX 


•  Applicant  nates  (tiat  the  parties  intend  to 
convey  the  line  on  Octaber  1. 1993. 


'  SPT  and  JPB  own  parallel  lines  between  these 
points.  They  agreed  to  grant  limited  lenn  trackage 
rights  to  each  otliaf  while  ihey  studied  the 
feasibility  of  coordinated  use  ofthe  lines  to  achieve 
more  efficient  freight  intercity  passenger,  and 
commuter  rati  operations  in  this  area.  See  previous 
notices  of  exemption  in  Finance  Dockat  No*.  32091 
and  32094  and  extensions  of  these  exemptions  im 
Finance  Docket  Nos.  321S9.  32161.  32200.  32202. 
32300.  and  32)03.  This  further  extension  is 
necessary  because  the  parties  tu»e  not  yet 
completed  their  negotiations.  SPT  ha*  agreed  to 
grant  )7B  a  similar  Trackage  rights  extension  in 
Finanoe  Docket  Ma.  32359. 
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Transportation.  Inc.  (CSXT),  firom  the 
prior  approval  requirements  of  49  U.S.C. 
10903-10904.  to  permit  CSXT  to 
abandon  a  9.73-mile  segment  of  its 
Benybuig  Subdivision,  between 
milepost  2.6,  near  Berryburg.  and 
milepost  12.33.  at  tite  line's  terminus  at 
Overfield,  in  Barbour  County,  WV. 
subject  to  standard  labor  protective 
conditions. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  ofler  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
November  16, 1993.  Formal  expressions 
of  intent  to  file  an  offer  ■  of  financial 
assistance  under  49  CFR  1152.27(c)(2) 
must  be  filed  by  October  25. 1993, 
petitions  to  stay  must  be  filed  by 
November  1, 1993.  and  petitions  for 
reconsideration  must  be  filed  by 
November  9. 1993.  Requests  for  a  public 
use  condition  must  be  filed  by 
November  4. 1993. 

AOOTESSES:  Send  pleadings  referring  to 
Dodtet  Na  AB-55  (Sub-No.  458X)  to  (1) 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423, 
and  (2)  petitioner's  representative, 
Charles  M.  Rosenberger,  CSX 
Transportation,  Inc.,  500  Water  Street. 
Jacksonville,  FL  32202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ber>l  Gordon,  (202)  927-5610.  (TDD  for 
hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc..  room  2229.  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.1 

Decided:  September  24. 1993. 

By  the  Commission,  Chairman  McDonald. 
Vice  Chairman  SiimnoDS.  Commissioners 
Phillips.  Philbin.  and  Walden. 

Sidney  L.  Strickland,  Jr.. 

Secretary. 

(FR  Doc.  93-25339  Filed  10-14-93;  8:45  ami 
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(Docket  No.  AB-43:  Sul>-4k>.  159X] 

Illinois  Central  Railroad  Ca 
Abandonment  Exemption;  in  Jefferson 
Davis  and  Lawreiice  Counties,  MS 

Illinois  Central  Railroad  Company  (IC) 
has  filed  a  notice  of  exemption  under  49 
CFR  part  1152  subpart  F— Exempt 


Abandonments  to  abandon 
approximately  20.9  miles  of  rail  line, 
known  as  the  Bassfieid-Silver  Creek 
Line,  between  milepost  32.1  near 
Bassfield  and  milepost  53  near  Silver 
Creek,  in  )efSerson  Davis  and  Lawrence 
Counties.  MS. 

IC  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years:  (2)  there  is  no  overitead 
traffic  (HI  the  lioe;  (3)  no  formal 
compliant  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  deddbd  in  iavot  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (service  of  environmental 
report  on  agencies),  49  CFR  1 105.8 
(service  of  historic  report  on  State 
Historic  Preservation  Officer).  49  CFR 
1105.11  (transmUtai  letter).  49  CFR 
1105  12  (newspaper  publication),  and 
49  CFR  1152.50(dXl)  (service  of  verified 
notice  no  governmental  agencies)  have 
been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co.—Abandonmeat — Goshen.  360  LC.G 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
November  14, 1993.  unless  stayed 
pending  reconsideratioa.  Petitions  to 
stay  that  do  not  involve  environmental 
issues.)  fonnal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2).2  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  3  must 
be  filed  by  October  25. 1993.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  November  4. 1993,  with: 


•  See  Exempt,  of  Bait  Line  Abandonment— Offers 
ofFinan.  Assitt..  4  ICJCM  IM  (19B7). 


'  A  stay  %irill  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission'* 
Section  of  Energy  and  Environment  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-ofSenice  Rati  Lines.  5  I.CC2d 
377  (1989).  Any  entity  Making  ■  stay  on 
environmental  concern*  i*  Micottr^ed  to  file  its 
request  as  soon  as  possibie  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

2  See  Exempt,  of  Bail  Abandonment— Offers  of 
Finan.  Assist.  4  IXlC2d  MM  (1967). 

1  The  Commission  witi  accept  a  bte-fited  trail  use 
request  as  long  as  it  retaitu  (urisdictioa  to  do  so. 


Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commert* 
Commission.  Washington.  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Conmiission  should  be  sent  to 
applicant's  representative:  Myles  L. 
Tobin.  Illinois  Central  Railroad 
Company.  455  North  Cit>front  Plaza 
Drive.  20th  Floor.  Chicago,  IL  60611. 

If  the  notice  ofex«nption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

IC  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
efiiects,  if  any.  on  the  oivironment  and 
historic  resources.  The  Section  of 
Energy  and  Divironment  (SEE)  will 
issue  an  environmental  assessment  (EA) 
by  October  20. 1993.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEE  (Room  3219,  Interstate 
Commerce  Commission^  Washington. 
DC  20423)  or  by  calling  Elaine  Kaiser. 
Chief  of  SEE.  at  (202)  927-6246. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/ rail  banking 
conditions  will  be  imposed,  v^iiere 
appropriate,  in  a  sub^uent  decision. 

Decided:  October  7. 1993. 

By  the  Commission.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr.. 
Secretary. 
[FR  Doa  93-25337  Filed  10-14-93: 8:45  am) 
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DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  AdnUnistration 

Pockat  No.  M-60) 

Johnson  Matthey,  Inc.  West  Deptford, 
NJ;  Cancellation  of  Hearing 

Due  to  the  withdrawal  of  the  request 
for  hearing  by  Knoll  Pharmaceuticil  Ca. 
the  hearing  regarding  the  application  for 
Johnson  Matthey.  Inc..  for  registration  as 
a  bulk  manufacturer  of  the  Schedule  0 
controlled  substances  hydromorphone. 
set  to  commence  on  November  2. 1993. 
at  the  Drug  Enforcement  Administration 
Headquarters.  600  Army  Navy  Drive. 
Arlington.  Vii]gima.  is  hereby  cancelled. 

FOR  FURTHER  INTOnMATtOW  CONTACT:  Ms. 
Helen  Fanner.  Hearing  Clerk.  Drug 
Enforcement  Administration. 
Washington.  DC  20537;  Tel^hone  (202) 
307-8188. 
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Dated:  October  7, 1993. 
Robert  C  Bonner. 

AdministTQior  of  Drug  Enforcement. 

|FR  Doc.  93-25278  Filed  10-14-93;  845  ami 

■H.UNO  COM  44ie-0*-M 

DEPARTMENT  OF  LABOR 

Employment  Standard  Administration; 
Wage  and  Hour  Division 

Minimum  Wages  (or  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
labijrers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  use  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  bo 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  elective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procediu^s  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 


supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Ehvision  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  room  S-3014. 
Washington,  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determination  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State. 

Volume  I 

Florida 

FL930087  (Oct.  15, 1993) 

FL930088  (Oct.  15, 1993) 

FL930089  (Oct.  15, 1993) 

FL930090  (Oct.  15, 1993) 

FL930091  (Oct  15, 1993) 
Tennessee 

TN930047  (Oct  15. 1993) 


Volume  D 

Arkansas 
AR930030 
AR930031 
AR930032 
AR930033 
AR930034 
AR930035 
AR930036 
AR930037 
AR930038 
AR930039 


(Oct.  15, 
(Oct  15, 
(Oct  15. 
(Oct.  15, 
(Oct  15, 
(Oct.  15. 
(Oct  15. 
(Oct.  15, 
(Oct  15, 
(Oct.  15. 


1993) 
1993) 
1993) 
1993) 
1993) 
1993) 
1993) 
1993) 
1993) 
1993) 


AR930O40  (Oct.  15. 1993) 

AR930041  (Oct.  15. 1993) 

AR930042  (Oct.  15. 1993) 

AR930O43  (Oct.  15, 1993) 
Kansas 

KS930O3O  (Oct.  1 5, 1 993) 

KS930031  (Oct.  15, 1993) 

KS930032(Oct  15,1993) 

KS930033 (Oct  15, 1993) 

KS930034  (Oct.  15, 1993) 

KS930035  (Oct  15, 1993) 

)CS930036  (Oct.  15, 1993) 

KS930037  (Oct.  15, 1993) 

KS930038  (Oct.  15, 1993) 

KS930039  (Oct  15, 1993) 
Louisiana 

LA930049  (Oct.  1 5. 1 993) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis — Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Florida 

FL930O63  (Oct.  8.  1993) 

FL930066  (Oct.  8. 1993) 
Mississippi 

MS930022  (Feb.  19, 1993) 
New  Hampshire 

NH930002  (Feb.  19. 1993) 
New  York 

NY930003  (Feb.  19. 1993) 

JsrY930005  (Feb.  19. 1993) 

NY930006  (Feb.  19. 1993) 

NY930011  (Feb.  19, 1993) 

NY930014  (Feb.  19,  1993) 

NY930015(Feb.  19.  1993) 

NY930017(Feb.  19,1993) 

NY930018  (Feb.  19. 1993) 

NY930020  (Feb.  19. 1993) 

NY930021  (Feb.  19, 1993) 

NY930025  (Feb.  19, 1993) 

NY930026  (Feb.  19. 1993) 
Pennsylvania 

PA930OO5  (Feb.  19, 1993) 

FA930006  (Feb.  19, 1993) 

PA930025  (Feb.  19. 1993) 

PA930030  (Feb.  19. 1993) 

PA930031  (Feb.  19, 1993) 
Vermont 

VT930024  (Aug.  20, 1993) 

Volume  tt 

Illinois 

IL930017  (Feb.  19, 1993) 
Indiana 

IN930002  (Feb.  19, 1993) 

IN930006  (Feb.  19, 1993) 
Michigan 

MI930012  (Feb.  19, 1993) 

M1930O41  (Oct.  1, 1993) 

MI930053  (Oct.  1, 1993) 
Minnesota 

MN930005  (Feb.  19, 1993) 
Missouri 

MO930001  (Feb.  19, 1993) 

MO930002  (Feb.  19, 1993) 
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MO930003  (Feb.  19. 1993) 

MO930004  (Feb.  19. 1993| 

MO930005  (Feb.  19. 1993) 

MO930006  (Feb.  19. 1993) 

MO930007  (Feb.  19, 1993) 

V(O930008  (Feb.  19. 1993) 

MO930009  (Feb.  19. 1993) 
,  MO930010  (Feb.  19. 1993) 

MO930011  (Feb.  19. 1993) 

MO930012  (Feb.  19. 1993) 

MO930013  (Feb.  19. 1993) 

MO930014  (Feb.  19. 1993) 

MC)930015  (Feb.  19. 1993) 

MO930016^(Aug.  20. 1993) 

MO930017  (Aug.  20. 1993) 

MO930019  (Oct.  1. 1993) 
Nebraslu 

NE930001  (Feb.  19. 1993) 

NE93U)03  (Feb.  19. 1993) 

NE930005  (Feb.  19. 1993) 

NE930009  (Feb.  19. 1993) 

NE930010  (Feb.  19. 1993) 

NE930011  (Feb.  19. 1993) 

NE930024  (Juo.  11. 1993) 
Ohio 

OH930001  (Feb.  19. 1993) 

OH930002  (Feb.  19. 1993) 

OH930003  (Feb.  19. 1993) 

OH93002«  (Feb.  19. 1993) 

OH930029  (Feb.  19. 1993) 
TeKas 

tX930063  (Feb.  19. 1993) 

Volume  in 

Alaska 

AL930001  (Feb.  19. 1993) 
Arizona 

AZ930003  (Feb.  19. 1993) 
California 

CA930027  (Aug  20. 1993) 
'  Montana 

MT93000S  (Feb.  19. 1993) 
Oregon 

OR930001  (Feb.  19. 1993) 
Washington 
I  \VA930009  (Feb.  19, 1993) 

Ceneral  W«^  Determination 

Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPOJ  document  entitled  "General  Wage 
Oeterraiaations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 

S^onal  Government  Depository 
ibraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
tit  icuments,  U.S.  Government  Printing 
d  Bee.  Washington.  DC  20402,  (202) 
TJE  3-323*. 

iVhen  ordering  subscription(s).  be 
sure  to  specify  the  State{s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
lanuary  1)  ivhich  includes  all  current 
general  wage  detenninations  for  the 


States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC  this  8th  day  of 
October  1993. 
AlaBL.MMi. 

Director.  Division  of  Wage  Determinations. 
(PR  Doc.  93-2S21«  Hied  10-14-93. 8:4S  am] 
B4LUN0  OOK  «9i*-ar-« 


Pention  and  WMfare  Benefits 
Administration 

[ProhibilMl  Transactioa  Exemption  f3-73; 
ExempHon  AppNcaHon  No.  D-t152,  «l  ■!.] 

Grant  of  IndMduai  Exemptions;  IDS 
Financial  Coip.  0DS),  el  al. 

AGENbr:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACnOM:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemption  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Fedenl 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
uTitten  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 


Statutory  Findingi 

In  accordance  with  section  406(8)  of 
the  Act  and/or  section  4975(cK2)  of  the 
Code  and  the  procediues  set  for^  in  29 
CFR  part  2570.  subpart  B  (55  FR  32636. 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

IDS  Financial  Cor^oratioa  (IDS) 
Located  in  Minneapolis,  Minnesota 

(Prohibited  Transaction  Exemption  93-73: 
Exemption  Application  ^4o.  D-91S2I 

Exemption 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  guarantee  against  loss  (the 
Guarantee)  by  IDS  or  its  affiliates 
(together,  the  Applicants)  of  money 
invested  with  the  Applicants  by 
employee  benefit  plans  (the  Plans), 
provided:  (a)  The  fees  paid  by  the  Plans 
to  the  Applicants  for  the  Guarantees  are 
not  more  than  reasonable  compensation 
for  such  Guarantees;  (b)  the  decision  to 
purchase  the  Guarantees  will  be  made 
for  each  Plan  by  a  Plan  fiduciary  who 
is  independent  of  the  Applicants;  (c)  the 
individually  managed  portfolios  and 
collective  investment  hmds  that  will  be 
subject  to  the  Guarantee  will  be  invested 
in  products  whose  prices  are  quoted 
daily  and  thus  can  be  objectively 
valued;  and  (d)  all  terms  and  conditions 
of  the  Guarantee  will  be  fully  disclosed 
in  a  written  document  which  will  be 
distributed  to  any  Plan  investing  in  the 
Guarantee. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
August  4, 1993  at  58  FR  41496. 
WRITTEN  COMMENTS:  The  Department 
received  one  written  comment  with 
respect  to  the  proposed  exemption.  The 
comment  was  submitted  by  the 
Applicants  to  clarify  two 
representations  that  appeared  in  the 
notice  of  proposed  exemption.  In 
representation  6  of  the  proposed 
exemption,  the  current  fee  structure  of 
IDS  Bank  &  Trust  (IDS  Bankl's  collective 
investment  trusts  was  described.  The 
Applicants  stated  in  their  comment  that 
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the  level  and  amount  of  those  fees 
reflects  IDS  Bank's  current  structure;  the 
fees  may  change  in  the  future.  In 
addition,  the  Applicants  stated  that 
representation  10  describes  the  initial 
estimates  of  fees  for  the  Guarantee. 
These  fees  were  by  way  of  illustration 
and  have  not  been  finalized  by  IDS.  The 
Applicants  represent  that  any  fees,  once 
finalized,  will  be  based  on  a  percentage 
of  assets  under  management.  Any 
increase  in  the  percentage  amount  of 
such  fees  must  be  approved  by  an 
independent  fiduciary  for  the  investing 
Plan. 

Upon  consideration  of  the  entire 
record,  the  Department  has  determined 
to  Hnalize  the  exemption  as  modified  by 
the  above-described  comment. 

FOn  FURTHER  INFORMATIOH  CONTACT:Gary 
H.  Leflcowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

ALLTEL  Corporation  (ALLTEL), 
ALLTEL  Corporation  Pension  Plan  and 
Trust  (the  ALLTEL  Pension  Plan), 
ALLTEL  Corporation  Profit-Sharing 
Plan  and  Trust  (the  ALLTEL  Profit- 
Sharing  Plan),  Allied  Telephone 
Company  Profit-Sharing  Plan  (the 
Allied  Profit-Sharing  Plan),  Profit- 
Sharing  Plan  for  Employees  of 
Systematics,  Inc.  (the  S3rstematics 
Profit-Shanng  Plan),  SLT 
Communication,  Inc.  Retirement  Plan 
and  Trust  (the  SLT  Retirement  Plan; 
Collectively,  the  Plans)  Located  in  Little 
Rock,AR 

(Prohibited  Transaction  Exemption  93-74; 
Application  Nos.  D-9362,  D-9363.  D9364.  D- 
9365.  D-93661 

Exemption 

The  restrictions  of  sections  406(a)  and 
406(b)(2)  of  the  Act  and  the  sanctions 
resulting  h-om  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (D)  of  the  Code 
shall  not  apply  to  the  consolidation  of 
certain  assets  of  the  Plans  into  a  new 
master  trust  sponsored  by  ALLTEL  (the 
Master  Trust]  provided  that  the 
following  conditions  are  satisfied:  (a) 
The  fair  market  value  of  the  assets  of 
each  Plan  shall  upon  completion  of  the 
transfer  to  the  Master  Trust  equal  the 
fair  market  value  of  said  assets 
immediately  preceding  the  transfer,  (b) 
other  than  cash,  only  assets  which  are 
traded  on  a  recognized  securities 
exchange  will  be  subject  to  the  proposed 
transaction,  and  (c)  the  Plans'  trustee 
will  not  receive  any  fees  or  commissions 
for  making  the  transfers  from  the 
individual  Plans  to  the  Master  Trust. 


Comments 

In  the  Notice  of  Proposed  Exemption, 
the  Department  invited  all  interested 
persons  to  submit  written  comments 
and  requests  for  a  hearing  on  the 
exemption.  All  comments  and  requests 
for  hearing  were  due  by  September  3. 
1993.  The  Department  received 
telephone  comments  from  several 
interested  persons  who  expressed 
concern  over  the  effect,  if  any,  of  the 
transaction  on  their  pension  benefits. 
These  inquiries  were  responded  to  by  a 
Department  representative  who 
informed  the  callers  that  the  transaction 
involves  the  consolidation  of  plan 
investments  and  will  have  no  eflect 
upon  benefits. 

The  Department  received  a  total  of 
116  written  comments  with  28  of  those 
comments  also  containing  a  request  for 
a  hearing.  <  Three  commentators  were 
opposed  to  the  exemption  but  raised 
issues  which  are  not  relevant  to  the 
exemption.  Twenty-seven  of  the 
comments  were  in  opposition  to  the 
exemption  but  the  commentators  failed 
to  raise  any  specific  objections  to  which 
the  applicant  or  the  Department  could 
respond.  One  commentator  expressed 
concern  about  the  impact  of  the 
exemption  on  his  retirement  beneHts 
but  did  not  speciRcally  object  to  the 
exemption.  Two  commentators 
expressed  concern  that  the 
establishment  of  a  master  trust  would 
cause  an  impermissible  commingling  of 
the  funds  of^the  five  Plans.  A  group  of 
82  commentators  wrote  to  voice  their 
objection  to  the  proposed  exemption. 
This  group  of  commentators  expressed 
concern  that  any  merger  or 
consolidation  of  the  Plans  would  cause 
people  to  lose  their  jobs  and  possibly 
forfeit  their  retirement  benefits.  In 
addition,  one  individual  objected  to  the 
proposed  exemption  stating  that  the 
creation  of  the  Master  Trust  would 
cause  the  Plans'  participants  and 
beneficiaries  to  lose  control  over  the 
investment  of  their  retirement  plan 
accounts.  Finally,  one  commentator 
stated  that  he  was  in  favor  of  the 
exemption  as  long  as  his  retirement 
benefits  would  not  be  threatened. 

The  applicant  was  asked  to  address 
the  above  concerns.  With  respect  to  the 
concerns  regarding  commingling  of  the 
funds,  the  applicant  represents  that  the 
assets  of  the  five  Flans  will  be  held 
together  in  the  Master  Trust  for 
investment  purposes  only  and  that  each 
individual  Plan's  assets  will  be  available 


*  BecauM  tb*  relief  provided  by  the  exemption 
Includes  lection  406(b)  of  the  Act.  29  CFR  2570.46 
of  the  Oep«rtinent's  regulations  provides  that  the 
Department  in  its  discretion  may  convene  •  hearing 
If  requested  by  interested  persons. 


only  to  pay  the  benefits  of  the 
participants  and  beneficiaries  of  that 
individual  Plan.  The  applicant  also 
noted  that  the  Master  "Trust  provides  for 
separate  accounting  of  each  Plan's 
interest  in  the  Master  Trust.  With 
respect  to  the  comments  regarding  the 
possibility  of  employees  losing  jobs  or 
retirement  benefits  as  a  result  of  the 
merger  or  consolidation  of  the  Plans,  the 
applicant  responds  by  explaining  that 
the  creation  of  the  Master  Trust  for 
investment  purposes  has  no  bearing  on 
whether  the  Plans  will  be  merged  or 
terminated  or  whether  any  benefits  will 
be  forfeited.  In  response  to  the  comment 
regarding  the  ability  of  participants  to 
direct  the  investment  of  their  accounts, 
the  applicant  represents  that  the 

f participants  currently  have  a  very 
imited  ability  to  direct  the  investment 
of  their  accounts  and  that  the 
participants  will  continue  to  have  the 
same  rights  under  the  Master  Trust. 

Since  only  1  of  the  28  requests  for  a 
hearing  contained  any  concrete 
objection  to  the  exemption,  which 
objection  was  adequately  responded  to 
by  the  applicant  (see  the  discussion 
regarding  the  commingling  of  plan 
assets  above),  the  Department  has 
determined  not  to  hold  a  public  hearing. 
Furthermore,  after  giving  full 
consideration  to  the  entire  record, 
including  the  written  comments,  the 
Department  has  decided  to  grant  the 
exemption. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  Notice  published 
on  July  20. 1993.  at  58  FR  38791. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Virginia ).  Miller  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Cede  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act:  nor  does 
it  aifecX  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
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employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC,  this  7th  day  of 
October,  1993. 
Ivan  Strasfeld. 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration, 
US.  Department  of  Labor. 
|FR  Doc.  93-25382  Filed  10-14-93;  8:45  am) 
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[Application  No.  D-0341] 

Notice  of  Proposed  Exemption  for 
Certain  Transactions  Involving  the 
Prudential  Insurance  Company  of 
America  (Prudential)  Located  in 
NewarK,  tU 

agency:  Department  of  Labor. 
ACTION:  Notice  of  Proposed  Exemption. 

SUMMARY:  This  document  contains  a 
noUce  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
a  proposed  exem'ption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  the 
Internal  Revenue  Code  of  1986  (the 
Code).  The  proposed  exemption  would 
exempt  certain  transactions  that  may 
occur  as  a  result  of  the  sharing  of  real 
estate  investments  among  various 
Accounts  maintained  by  Prudential, 
including  the  Prudential  general 
account  and  the  general  accounts  of 
Prudential's  affiliates  which  are 
licensed  to  do  business  in  at  least  one 
state  (collectively,  the  General  Account), 
and  the  ERISA-Govered  Accounts  with 
respect  to  which  Prudential  is  a 
fiduciary.  As  an  acknowledged 
investment  manager  and  fiduciary. 
Prudential  is  primarily  responsible  for 
the  acquisition,  management  and 
disposition  of  the  assets  allocated  to  the 
ERISA-Covered  Accounts. 
EFFECTIVE  DATE:  If  granted,  this  proposed 
exemption  would  be  effective  for 


transactions  occurring  on  or  after 
December  20, 1988. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
the  Department  on  or  before  December 
14,  1993. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Exemption  Determinations,  Pension  and 
Welfare  Benefits  Administration,  Room 
N-5649,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  Attention:  Application  No. 
D-9341.  The  application  for  exemption 
and  the  comments  received  will  be 
available  for  public  inspection  in  the 
Public  Documents  Room  of  the  Pension 
and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor,  Room  N- 
5507,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  an  application  for 
exemption  from  the  restrictions  of 
sections  406(a),  406(b)(1)  and  406(b)(2) 
of  the  Act  and  from  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code. 
The  proposed  exemption  was  requested 
in  an  application  filed  by  Prudential 
pursuant  to  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  and 
in  accordance  with  procedures  set  forth 
in  ERISA  Procedure  75-1  (40  FR  18471. 
April  28. 1975).  Effective  December  31. 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  this 
notice  of  pendency  is  issued  solely  by 
the  Department. 

Summary  of  Facts  and  Representations 

1.  Prudential  is  a  mutual  life 
insurance  company  organized  under  the 
laws  of  the  State  of  New  Jersey  and 
subject  to  supervision  and  examination 
by  the  Insurance  Commissioner  of  the 
State  of  New  Jersey.  It  is  the  largest  life 
insurance  company  in  the  United  States. 
Among  the  variety  of  insurance 
products  and  services  it  offers. 
Prudential  provides  funding,  asset 
management  and  other  services  for 
thousands  of  employee  benefit  plans 
subject  to  the  provisions  of  Title  I  of  the 
Act.  Prudential  maintains  several 
pooled  separate  accounts  in  which 
pension,  profit-sharing  and  thrift  plans 
participate,  and  also  manages  all  or  a 
portion  of  the  assets  of  a  number  of  large 
plans  pursuant  to  various  single 
customer  separate  accounts  and 


advisory  accounts  (the  ERISA-Covered 
Accounts).  A  number  of  ERISA-Covered 
Accounts  invest  in  equity  interests  in 
real  estate  or  in  mortgage  loans.  The 
ERISA-Covered  Accounts,  Prudential's 
general  account  (which  includes  all  of 
Prudential's  assets  invested  on  behalf  of 
its  policyholders  not  participating  in 
separate  accounts),  the  general  accounts 
of  one  or  more  of  Prudential's  affiliates 
which  are  insurance  companies  licensed 
to  do  business  in  at  least  one  of  the  fifty 
states,  accounts  maintained  by 
Prudential  for  foreign  pension  plans  and 
other  "non-ERISA"  investors,  and 
accounts  which  Prudential  may 
establish  in  the  future  (collectively,  the 
Accounts)  may  participate  in  the 
transactions  which  are  the  subject  of 
this  proposed  exemption. 

2.  The  applicant  represents  that  in 
recent  years  real  estate  has  gained 
increasing  popularity  among  plan 
sponsors.  Various  high  quality 
commercial  real  estate  investments  from 
time  to  time  become  available  which 
offer  the  potential  for  a  higher  rate  of 
return  than  do  other  real  estate 
investments.  Because  there  are 
relatively  few  potential  investors  for 
large  scale  investments  such  as  office 
buildings,  shopping  centers,  and 
industrial  parks,  the  owner  or  developer 
of  such  real  estate  investments  must 
offer  a  higher  return  in  order  to  attract 
investors.  In  many  cases,  Prudential's 
real  estate  accounts  would  be  precluded 
from  acquiring  these  investments  on  an 
individual  basis  because  such 
investments  would  require  the 
commitment  of  a  disproportionately 
large  percentage  of  account  assets  to  one 
or  a  few  investments.  The  sharing  of 
large  or  uniquely  desirable  real  estate 
investments  would  permit  the  ERISA- 
Covered  Accounts  to  jjarticipate  in  more 
attractive  and  profitable  real  estate 
investments  while  maintaining  portfolio 
diversification. 

3.  The  real  estate  investments  which 
Prudential  proposes  to  share  may  either 
take  the  form  of  a  direct  investment  in 
real  property  or  an  interest  in  a  joint 
venture  partnership  which  holds  title  to. 
manages,  and/or  develops  real  property. 
Prudential's  investments  in  joint 
venture  partnerships  frequently  include 
an  equity  interest  in  the  joint  venture 
and  a  debt  interest  in  mortgages  to 
which  the  joint  venture  property  is 
subject.  Development  joint  venture 
arrangements  are  customarily 
"leveraged";  that  is.  acquisition  and 
development  costs  are  met  by  the  equity 
contribution  of  the  joint  venture 
partners  and  by  substantial  loans  to  the 
partnership  which  are  secured  by  the 
joint  ventiue's  interest  in  its  real 
property.  Frequently.  Prudential,  on 
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behalf  of  its  Accounts,  will  own  SO 
percent  of  the  joint  venture  partnership 
and  provide  100  percent  of  the  debt 
financing.  Prudential  anticipates  that 
real  estate  investmoits  will  oe  allocated 
to  each  Account  maintained  by 
Prudential  in  the  same  proportions  of 
debt  and  equity.  No  ERISA-Covered 
Account  will  participate  in  an 
investment  for  the  purpose  of  enabling 
another  Account  to  m»ka  an  investment 

4.  Real  estate  equity  investment 
opportunities  for  the  Accounts  are 
originated  by  an  affiliate  of  Prudential 
The  Acquisitions  and  Sales  Croup  of  the 
Prudential  Investment  Corporation 
(PIC),  a  wholly-owned  subsidiary  of 
Prudential,  originates  equity 
investments  in  existing  properties.  The 
Development  and  Retail  Investment 
Unit  of  PIC  originates  real  estate 
developmental  properties.  Real  estate 
equity  investments  are  originated  in 
accordance  with  general  investment 
criteria  developed  by  The  Pruflential 
Property  Corporation.  Inc.  (PPC).  a 
wholly-owned  subsidiary  of  PIC.  and 
the  Portfolio  Management  Group  of  the 
Prudential  Realty  Group.  The  Pnidential 
Realty  Group  is  compoeed  of  PPC, 
certain  divisions  within  PIC,  and  the 
Prudential  Mortgage  Capital  Company, 
Inc.,  a  Prudential  affiliate  which 
originates  mortgages  and  other  real 
estate  debt  investments.  The  specific 
investment  criteria  ior  each  Account 
(other  than  the  General  Account)  must 
be  approved  by  the  Investment 
Committee  of  the  Institutional 
Investment  Management  Unit  (the  10^ 
of  the  Prud«itial  Reahy  Group  and 
updated  no  less  frequently  than 
annually.  The  IIM  was  formerly  a  part 
of  the  Prudential  Realty  Group  but  has 
now  been  aligned  with  other  asset 
management  business  units  of 
PrudentiaL  With  respect  to  single 
customer  ERISA-Covered  Accounts,  the 
investment  strategy  is  developed  with 
the  plan  contractholder  and  is  also 
approved  by  the  Investment  Committee 
of  the  DM.  General  Account  realty  is 
managed  by  the  Equity  Investments  Unit 
of  the  Prudential  Realty  Grou;>. 
Pnidential  continues  to  be  the 
investment  manager  for  each  of  the 
Accounts. 

5.  General  investment  criteria  for  each 
ERISA-Covered  Account  are  set  forth  in 
the  separate  account  contract  between 
Prudential  and  the  plan  contractholder. 
Each  ERISA-Covered  Account  has  a 
portfolio  manager,  who  annually 
reviews  and  revises  more  detailed 
criteria  consistent  with  the  current 
investment  strategy  of  the  particular 
Account,  within  the  general  limits 
established  by  the  contract.  This  review 
and  revision  is  subject  to  the  approval 


of  the  DM  Investment  Committee.  A 
similar  process  is  followed  to  set 
investment  criteria  for  non-ERISA 
Covered  Accounts. 

Determinatioiia  of  whether  a 
particular  investment  opportunity  is 
suitable  for  sharing  are  made  by  the 
chief  executive  officer  of  the  IIM  before 
the  opportunity  is  allocated.  This 
determination  is  made  on  the  basis  of 
the  size  of  the  investment  compared  to 
the  investment  criteria  and  acquisition 
budget  of  the  II>4-managed  Accounts. 
Under  Prudential's  allocation 
procedures,  if  an  investment 
opportunity  meets  the  investment 
criteria  for  an  Account  that  has 
SttfBcioit  assets  to  acquire  the 
investment  in  its  entirety,  the 
investment  opportunity  will  be 
allocated  to  that  Account.  However,  if  a 
real  estate  investment  opportunity 
meets  the  current  investment  criteria 
(other  than  size  of  the  investment)  for 
more  than  one  Account  but  no  Account 
has  sufficient  assets  available  to  acquire 
the  entire  investment,  the  chief 
executive  officer  of  the  IIM  may 
determine  that  the  investment  should  be 
shared.  Each  Account  has  a  portfolio 
manager  who  makes  recommendations 
to  the  QM  Investment  Committee 
regarding  the  suitability  of  an 
investment  (including  an  interest  in  a 
shared  investment)  for  the  Account. 
Allocation  determinations  are  based  on, 
among  other  things,  the  extent  to  which 
the  Account's  proiected  acquisition 
needs  and  investment  objectives, 
established  no  less  frequently  than 
annually  as  part  of  the  criteria  for 
investment  of  the  Account,  have  not 
been  satisfied  by  other  allocations. 
Under  the  proposed  exemption, 
investments  meeting  an  Account's 
investment  criteria  could  be  shared  by 
that  Account  and  one  or  more  other 
Accounts  for  which  a  share  in  the 
investment  meets  the  criteria  of  such 
other  Accountis)  necessary  to  achieve 
economic,  geographical  and  property 
class  diversification  within  the 
restraints  on  investment  size  imposed 
by  the  financial  constraints  of  that 
Account  (or  Accounts!.  The  final 
allocations  are  made  by  the  IIM 
Investment  Committee  in  accordance 
with  Prudential's  allocation  procedures. 
Prudentiars  allocation  procedures 
provide  for  the  allocation  of  each  real 
estate  investment  opportimity  to  one  or 
more  Accounts  for  which  the 
opportunity  is  suitable,  taking  into 
consideration  each  Account's 
investment  criteria  and  strategy,  as  well 
as  each  Account's  acquisition  budnet  for 
the  year.  These  procedures  u<e 
periodically  reviewed  by  Prudential  to 


ensure  that  each  Account  recoves 
equitable  treatment. 

6.  During  the  course  of  PrudentiaPs 
holding  of  a  real  estate  investment, 
certain  situations  may  arise  which 
require  a  decision  to  be  made  with 
regard  to  the  management  or  disposition 
of  the  investment.  For  example,  there 
may  be  a  need  for  additional 
contributions  of  operating  capital,  or 
there  may  be  an  offier  to  purchase  the 
investment  by  a  third  party  or  a  }oint 
venture  partner.  When  Prudential  shares 
these  investments  among  more  than  one 
Account,  a  potential  for  conflict  arises 
since  the  same  decision  may  not  be  in 
the  best  interest  of  each  AccounL 
Therefore,  the  applicant  has  submitted  a 
request  for  exemption,  with  certain 
proposed  safeguards  designed  to  protect 
the  interests  of  any  participating  ERISA- 
Covered  Account  in  die  resolution  of 
potential  or  actual  conflicts. 

7.  Each  plan  contractholder 
participating  in  an  ERISA-Covered 
Account  that  shares  or  proposes  to  share 
real  estate  investments  must  be 
furnished  with  a  written  description  of 
the  transactions  that  may  occur 
involving  such  investments  which 
might  raise  questions  under  the  conflict 
of  interest  prohibitions  of  the  Act  with 
respect  to  Prudential's  Involvement  in 
such  transactions  and  which  are  the 
subject  of  this  proposed  exemption. 
This  description  must  discuss  the 
reasons  why  such  conflicts  of  interest 
may  be  present  (/.e.,  because  the  General 
Account  participates  in  the  investment 
and  may  benefit  from  the  transaction  or 
because  the  interests  of  the  various 
Accounts  participating  in  the 
investment  may  be  adverse  with  respect 
to  the  transaction).  The  description 
must  also  disclose  the  principles  and 
procedures  to  be  used  to  resolve  any 
anticipated  impasses,  as  will  be 
outlined  below.  In  addition,  each 
contractholder  in  an  ERISA-Covered 
Account  that  currently  shares 
investments  must  receive  a  copy  of  this 
notice  of  pendency  within  thirty  days  of 
Its  publication,  and  a  copy  of  the 
exemption  when  granted. 

8.  With  respect  to  new 
contractholders  in  an  ERISA-Covered 
Account  that  currently  participates  in 
the  sharing  of  investments,  each 
prospective  ccmtractholder  must  be 
provided  with  the  above  mentioned 
written  description,  a  copy  of  the  notice 
of  pendency  and  a  copy  of  the 
exemption  as  granted  before  the 
contractholder  begins  to  participate  in 
the  Account.  With  respect  to 
contractholders  who  are  already  in  an 
ERISA-Covered  Account  that  proposes 
to  participate  in  the  sharing  of 
investments  in  the  future,  each  such 
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( ontractholder  must  be  provided  with 
he  description  outlined  above,  a  copy 
of  the  notice  of  pendency  and  a  copy  of 
the  exemption  as  granted  before  the 
Account  begins  to  participate  in  the 
sharing  of  investments.  A  plan 
contractholder  may  withdraw  from  a 
single  customer  or  open-end  pooled 
ERISA-Covered  Account  by  providing 
written  notice  to  Prudential.  A  plan 
contractholder  in  a  closed-end  pooled 
ERISA-Covered  Account  does  not  have 
a  right  to  have  its  interest  redeemed 
prior  to  the  predetermined  termination 
date,  but  it  may  sell  its  interest  to  a  third 
party. 

9.  An  independent  fiduciary  or 
independent  fiduciary  committee  must 
be  appointed  on  behalf  of  each  ERISA- 
Covered  Account  participating  in  the 
sharing  of  investments.  The 
independent  fiduciary,  acting  on  behalf 
of  the  ERISA-Covered  Account,  shall 
have  the  responsibility  and  authority  to 
approve  or  reject  recommendations 
made  by  Prudential  or  its  affiliates 
regarding  the  allocation  of  shared  real 
estate  investments  to  the  ERISA- 
Covered  Account  and  recommendations 
concerning  those  transactions  occurring 
subsequent  to  the  allocation  which  are 
the  subject  of  this  proposed  exemption. 
The  independent  fiduciary  is  informed 
of  the  procedures  set  forth  in  the 
proposed  exemption  for  the  resolution 
of  anticipated  impasses  prior  to  his  or 
its  acceptance  of  the  appointments. 
Prudential  and  its  affiliates  shall 
provide  the  independent  fiduciary  with 
the  information  and  materials  necessary 

,  for  the  independent  fiduciary  to  make 
an  informed  decision  on  behalf  of  the 
ERISA-Covered  Account.  No  allocation 
or  transaction  which  is  the  subject  of  the 
proposed  exemption  will  be  undertaken 
prior  to  the  rendering  of  such  informed 
decision  by  the  independent  fiduciary. 
In  the  case  of  transactions  involving  Uie 
possible  transfer  of  an  interest  in  a  real 
estate  investment  between  the  General 
Account  and  an  ERISA-Covered 
Account,  the  independent  fiduciary  will 
not  be  limited  to  approving  or  rejecting 
the  recommendations  of  Prudential,  but 
will  have  full  authority  to  negotiate  the 
terms  of  the  transfer  (in  accordance  with 
the  independent  appraisal  procedure 
described  below)  on  behalf  of  the 
ERISA-Covered  Account.  The 
independent  fiduciary  shall  also  review 
on  an  as-needed  basis,  but  not  less  than 
twice  annually,  the  shared  real  estate 
investments  in  the  ERISA-Covered 
Account's  portfolio  to  determine 
whether  the  shared  real  estate 
investments  are  held  in  the  best  interest 
of  the  ERISA-Covered  Account. 

10.  The  independent  fiduciary  must 
be  unrelated  to  Prudential  or  its 


affiliates.  The  independent  fiduciary 
may  not  be.  or  consist  of,  any  officer, 
director  or  employee  of  Prudential,  or  be 
affiliated  in  any  way  with  Prudential  or 
any  of  its  affiliates.  (See  definition  of 
"affiliate"  in  Section  V(a),  below.)  The 
independent  fiduciary  must  be  either  (1) 
a  business  oi^ganization  which  has  (or 
whose  principals  have)  at  least  five 
years  of  experience  with  resi>ect  to 
commercial  real  estate  investments,  (2) 
a  committee  comprised  of  three  to  five 
individuals  who  each  have  at  least  five 
years  of  experience  with  respect  to 
commercial  real  estate  investments,  or 
(3)  the  plan  sponsor  (or  its  designee)  of 
a  plan  or  plans  that  is  the  sole 
participant  in  an  ERISA-Covered 
Account.  An  organization  or  individual 
may  not  serve  as  an  independent 
fiduciary  for  an  ERISA-Covered  Account 
for  any  fiscal  year  if  the  gross  income 
(excluding  retirement  income)  received 
by  such  organization  or  individual  (or 
any  partnership  or  corporation  of  which 
such  oi^nization  or  individual  is  an 
officer,  director,  or  ten  percent  or  more 
partner  or  shareholder)  firom  Prudential 
and  its  affiliates  for  that  fiscal  year 
exceeds  five  percent  of  its  or  his  annual 
gross  income  from  all  sources  for  the 
prior  fiscal  year.  If  such  organization  or 
individual  had  no  income  for  the  prior 
fiscal  year,  the  five  f)ercent  limitation 
shall  be  applied  with  reference  to  the 
fiscal  year  in  which  such  organization 
or  individual  serves  as  an  independent 
fiduciary.  The  income  limitation  will 
exclude  compensation  for  services  of  an 
independent  fiduciary  who  is  initially 
selected  by  a  plan  sponsor  for  a  single 
customer  ERISA-Covered  Account, 
because  this  situation  would  not  give 
rise  to  the  possibility  of  divided  loyalty 
on  the  part  of  the  independent 
fiduciary.  The  income  limitation  will 
include  services  rendered  to  the 
Accounts  under  any  prohibited 
transaction  exemptions  granted  by  the 
Department.  In  addition,  no 
organization  or  individual  who  is  an 
indep)endent  fiduciary,  and  no 
partnership  or  corporation  of  which 
such  organization  or  individual  is  an 
officer,  director  or  ten  percent  or  more 
partner  or  shareholder,  may  (i)  acquire 
any  property  from,  sell  any  property  to, 
or  borrow  any  funds  from,  ftoidential  or 
its  affiliates,  during  the  period  that  such 
organization  or  individual  serves  as  an 
independent  fiduciary  and  a  period  of 
six  months  after  such  organization  or 
individual  ceases  to  be  an  independent 
fiduciary,  or  (ii)  negotiate  any  such 
transaction  during  the  period  that  such 
organization  or  individual  serves  as 
independent  fiduciary.  A  plan  sponsor 
(or  its  designee)  of  a  plan  participating 


in  an  ERISA-Covered  Account  may  not 
serve  as  independent  fiduciary  with 
respect  to  any  pooled  ERISA-Covered 
Account.  A  business  organization  or 
committee  member  may  not  serve  as  an 
independent  fiduciary  of  more  than  one 
ERISA-Covered  Account. 

11.  In  the  case  of  a  single  customer 
ERISA-Covered  Account,  if  the  plan 
sponsor  or  its  designee  decides  not  to 
act  as  the  independent  fiduciary,  the 
independent  fiduciary  or  independent 
fiduciary  committee  will  be  selected 
initially  by  Prudential.  In  that  event,  the 
independent  fiduciary  must  be 
approved  by  the  plan  sponsor  or  another 
plan  fiduciary  prior  to  the 
commencement  of  its  fiduciary 
responsibilities  on  behalf  of  the  ERISA- 
Covered  Account.  The  applicant 
represents  that  because  pooled  ERISA- 
Covered  Accounts  often  include  several 
hundred  plan  contractholders,  the 
independent  fiduciary  will  be  selected 
initially  by  Prudential.  Prior  to  the 
commencement  of  the  independent 
fiduciary's  responsibilities  on  behalf  of 
an  Account,  the  selection  of  the 
independent  fiduciary,  however,  must 
be  approved  by  a  majority  of  the 
contractholders  in  such  an  Account  by 
vote  proportionate  to  their  interests  in 
the  Account. 

12.  For  both  single  customer  and 
pooled  ERISA-Covered  Accounts,  prior 
to  the  making  of  any  decision  to 
approve  the  selection  of  an  indef>endent 
fiduciary,  plan  contractholders  must  be 
furnished  appropriate  biographical 
information  pertaining  to  the 
independent  fiduciary  or  members  of 
the  independent  fiduciary  committee. 
This  biography  must  set  forth  the 
background  and  qualifications  of  the 
fiduciary  (or  fiduciaries)  to  serve  in  that 
capacity.  The  information  must  also 
disclose  the  total  amount  of 
compensation  received  by  the  fiduciary 
(or  each  member  of  a  fiduciary 
committee)  from  Prudential  or  a 
Prudential  affiliate  during  the  preceding 
year,  including  compensation  for  any 
business  services  performed  by  the 
fiduciary  or  any  affiliate  for  Prudential 
or  its  affiliates.  The  disclosure  relating 
to  compensation  must  be  updated 
annually  thereafter.  Subsequent 
disclosures  must  also  include  the 
amount  of  fees  and  expenses  paid  for 
independent  fiduciary  services.  The 
plans  will  be  able  to  use  this 
information  to  determine  whether  to 
approve  Prudential's  initial  selection  of 
the  fiduciary  or  fiduciary  committee  and 
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whether  to  continue  such  approval  each 
year  thereafter.* 

13.  Once  an  indepemlent  fiduciary 
committee  or  organization  is  appointed, 
the  nMmbers  of  the  committee  or  the 
oroanizatioo  will  cootinue  to  serve 
subject  to  an  annual  vote  by  each  of  the 
plans  participating  in  the  DUSA- 
Covered  Account.  An  independent 
fiduciary  or  committee  member  may  be 
removed  by  a  majority  vote  of  the 
Account's  contractholders  or.  In  the 
case  of  a  committee  member,  "for 
cause"  by  a  majority  vote  of  the  other 
members  of  the  committee.  The  term 
"for  cause"  means  that  there  must  be 
sufRcient  and  reasonable  grounds  far 
removal  and  the  reasons  for  removal 
must  be  related  to  the  abiHtv  and  fitness 
of  an  faKlivklua)  to  perform  Bis  or  her 
required  duties.  Prudential  will  not 
hove  the  authority  to  remove  an 
indepewdent  fiduciary  or  a  member  of 
an  independent  fiduciary  committee.  If 
a  vacancy  occurs  by  virtue  of  the  death, 
resignation  or  removal  of  a  member  of 
an  independent  fiduciary  committee, 
replaoenient  members  of  the  committee 
will  be  appointed  by  a  majority  vote  of 
remaining  members  of  the  committee. 
Possible  leplacements  may  be  suggested 
by  BMnbers  of  the  committee. 
Prudential  or  plan  cmitractholders.  If  an 
organization  acting  as  indepeiident 
nduciary  is  removed  bv  majority  vote  of 
the  Account's  contractholders,  the 
procedure  described  above  for  the  initial 
selection  of  an  Independent  fiduciary 
will  apply  to  the  replacement. 

14.  Ina  independent  fiduciary  will  be 
compensated  by  the  ERISA-COvued 
Account  Prudential  may  indemnify  any 
independent  fiduciary  or  members  of  an 
independent  fiduciary  committee  with 
respect  to  any  action  or  threatened 
action  to  which  such  person  is  made  a 
party  by  reason  of  his  or  her  service  as 
an  indef)€ndent  fiduciary. 
Indemnification  will  be  provided  as 
p>ennitted  under  the  laws  of  the  State  of 
New  Jersey  and  subject  to  the 
requirement  that  such  person  acted  in 
good  faith  and  in  a  manner  be  or  she 
reasonably  believed  to  be  solely  in  the 
interests  of  the  participants  and 
beneficiaries  of  the  plans  participating 
in  the  Account. 

15.  Written  minutes  must  be  taken 
and  maintained  in  connection  with  all 
meetings  invohing  independent 
fiduciary  committees  of  ERISA-Covered 
Accounts.  Such  minutes  must  include  a 
rationale  as  to  why  decisions  were 
made.  Where  the  independent  fiduciary 


•  Prudential  represantt  (hat  th«  contracitialden  in 
its  single  customer  and  pooled  cloted^nd  real 
estate  Accounts  are  knowladseable  and 
sophisticated  investor*  who  nilhf  undeistand  iha 
operatioa  of  the  ERISA<^vered  AccouDts. 


is  a  committee,  decisians  will  be  made 
on  the  basis  of  a  majority  vole.  Any 
dissenting  committee  member  will 
provide  a  written  rationale  for  his 
dissent.  Where  the  independent 
fidudary  is  a  single  entity  (e.^.  a 
business  organization)  for  which  no 
minutes  of  meetings  would  be 
maintained,  all  decisions  of  such 
independent  fiduciary  and  rationale 
thereof  must  b«  set  forth  in  writing  and 
maintained  by  Prudential  pursuant  to 
the  recordkeeping  requirements 
outlined  in  the  General  Conditions 
below. 

16.  bi  connection  mtb  the 
management  of  real  estate  shared 
investments,  it  is  possible  that 
Prudential,  on  behalf  id  the  General  or 
Non-ERISA  Accounts,  or  ths 
faMfopendent  fiduciaries  farEKISA- 
Covwed  Accounts  participating  bi  • 
shared  investment,  otay  develop 
different  approaches  as  to  whether  or 
bow  long  aa  investment  should  be  heM 
by  an  Account.  Certain  sitnationa  maiy 
also  arise  during  the  course  of 
Prudortiara  holding  of  •  shared  real 
estate  investment  in  which  dedskna 
will  need  to  be  made  where  it  is  not 
possible  to  obtain  the  agreement  of 
Prudential  and  all  of  the  independent 
fiduciaries  involved.  These  situations 
may  arise  as  a  resuH  of  an  action  taken 
by  a  third  party,  or  they  may  arise  in 
connection  with  an  action  proposed  by 
Prudential  or  tho  independent  fiduciary 
for  an  ERISA-Coverad  Account.  Is  such 
cases.  Prudential  will  make 
recommendations  to  the  independent 
fiduciaries  regarding  a  proposed 
transaction.  If  a  course  of  action  cannot 
be  found  that  is  acceptable  to  each 
independent  fiduciary,  a  stalemate 
procedure  will  be  followed  to  ensure 
that  a  decision  can  be  made.  The 
applicant  represents  that  the  stalemate 
procedure  is  similar  to  procedures 
typically  used  to  resolve  disputes 
between  co- venturers  under  real  estate 
joint  venture  agreements  and  is 
therefore  familiar  to  most  real  estate 
investors. 

17.  With  respect  to  stalemates 
between  two  or  mora  ERlSA-Covered 
Accounts  which  share  an  investment, 
the  stalemate  procedure  is  designed  to 
provide  a  result  that  is  similar  to  what 
would  occuj  in  comparable  situations 
where  unrelated  parties  to  a  transaction 
were  dealing  at  arm's  length.  This 
means  that  the  action  which  will  be 
taken  in  such  cases  is  the  one  that  does 
not  require  an  Account:  1)  To  Invest 
new  money;  2)  to  change  the  terms  of 
an  existing  agreero«it;  or  3)  to  change 
the  existing  relalionship  between  the 
Accounts. 


18.  However,  one  additional  option 
will  be  provided  in  the  event  of  such 
stalemates.  Where  investments  are 
shared  by  two  or  mora  Accounts  (other 
than  the  General  Account),  Prudential 
will  make  recommendations  to  the 
independent  fiduciaries  of  aach 
participating  ERISA-Covered  Account 
regarding  investment  management 
decisions  that  must  be  made  tor  a  real 
estate  shared  investment.  For  encample, 
if  the  independent  fiduciaries  cannot 
agree  on  a  Prudential  recommendation. 
Prudential  may  offer  attemate 
recommendations  (poesibty  including 
partition  and  sale  of  undivided 
interests)  in  an  attempt  to  bciKtate 
agreement.  If  the  independent 
fiduciaries  still  cannot  agree,  each 
ERISA-Covered  Accourrt  will  be  offered 
the  opportunity  to  buy  out  the  other 
ERISA-Covered  Account's  interest  on 
the  basis  of  a  specified  price.  The 
specified  prke  may  be  based  on  the 
price  offered  by  a  third  party,  or,  If  no 
third  party  offer  is  received  for  if  the 
third  party  offer  is  unacceptable  to 
either  ERISA-Covered  Account),  the 
specified  price  will  be  the  price 
established  under  the  indraemfent 
appraisal  procedure  described  below. 
As  in  a  buy-seR  provision  in  a  typical 
joint  venture,  the  ERISA-Ccnmrvd 
Account  to  which  the  offer  is  made  will 
have  the  option  to  sell  to  the  offering 
ERISA-Covered  Account  at  the  specified 
price,  or  to  buy  oof  the  offering  ERISA- 
Covered  Account's  hiterest  at  that  price. 

19.  If  th«  independent  fi<hic>ary  lor 
the  ERISA-Covered  Account  «dkich 
disagrees  with  Prudential's 
reconunervdation  does  not  wish  to  make 
a  buy-sell  offer  to  the  other  ERISA- 
Covered  Account,  the  other  Account(s) 
(except  for  the  General  Account)  may  do 
sow  If  no  ERISA-Covered  Account 
chooses  to  exercise  the  buy-sell  option, 
Prudential  will  take  the  action  designed 
to  preserve  the  status  quo,  i.e.,  t!>e 
action  designed  to  avoid  expenditure  of 
additional  funds  by  the  Accounts  and 
avoid  any  change  in  existing 
arrangements  or  contractual 
relationships. 

20.  Where  a  real  estate  investment  is 
shared  by  the  General  Account  and  one 
or  more  ERISA-Covered  Accounts  and  a 
stalemate  occurs  between  the  General 
Account  and  an  ERISA-Covered 
Account,  Prudential  may  offer  alternate 
recommendations  to  facilitate  an 
agreement.  If  the  Accounts  still  cannot 
reach  agreement,  each  Account  will  be 
offered  the  opportunity  to  buy  out  the 
other  Account's  interest  on  the  basis  of 
a  specified  price,  which  will  be 
established  in  accordance  with  the 
independent  appraisal  procedure 
described  below,  or  «vill  be  the  price 
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offered  by  a  third  party.  If  none  of  the 
Accounts  elects  to  make  a  buy-sell  oHier 
to  the  other  Account,  Prudential  would 
be  required  to  take  the  action  selected 
by  the  independent  fiduciary  of  the 
ERISA-Covered  Account.  Where  the 
General  Account  wishes,  e.g.,  to  hold  its 
interest  and  the  independent  fiduciary 
for  the  ERISA-Covered  Account 
determines  to  sell  its  interest,  the 
General  Account  will  buy  out  the 
interest  of  the  EIUSA-Covered  Account 
at  the  price  offered  by  the  third  party, 
or,  at  the  ERISA-Covered  Account's 
option,  at  an  independently  determined 
price.  Conversely,  where  the 
independent  fiduciary  for  the  ERISA- 
Covered  Account  determines  to  retain 
its  interest  while  the  General  Account 
wants  to  sell  its  interest,  the  ERISA- 
Covered  Account  has  the  option  of 
buying  out  the  General  Account,  or.  if 
the  independent  fiduciary  chooses  not 
to.  the  status  quo  will  be  maintained. 

Specific  Transactions 

I.  Direct  Real  Estate  Investments 

(a)  Transfers  Between  Accounts 

21.  Following  the  initial  sharing  of 
investments,  it  may  be  in  the  best 
interests  of  the  Accounts  participating 
in  the  investment  for  one  Account  to 
sell  its  interest  to  the  other{s).  Such  a 
situation  may  arise,  for  example,  when 
one  Account  ex]>eriences  a  need  for 
liquidity  in  order  to  satisfy  the  cash 
needs  of  the  plans  jwrticipating  in  the 
Account,  while  for  the  other  Account(s) 
the  investment  remains  appropriate. 
One  possible  means  of  reconciling  this 
situation  is  for  the  "selling"  Account  to 
sell  its  interest  in  the  shared  investment 
to  the  remaining  participating 
Account(s)  or  to  another  Account(s)  at 
current  fair  market  value.  Such  sales 
may  not.  however,  be  appropriate  in  all 
circumstances.  An  inter-Account 
transfer  will  only  be  permitted  when  it 
is  determined  to  be  in  the  best  interests 
of  each  Accoimt  that  would  be  involved 
in  the  transaction.  The  transfer  would 
also  be  subject  to  the  approval  of  the 
Insurance  Departments  of  a  number  of 
states,  including  New  Jersey  and  New 
York.  Because  Prudential  would  be 
acting  on  behalf  of  both  the  "buying" 
and  "selling"  Accounts  (but  not  the 
General  Account)  in  such  an  inter- 
Account  transfer,  the  transfer  might  be 
deemed  to  constitute  a  prohibited 
transaction  imder  section  406fb)(2)  of 
the  Act.  Accordingly,  exemptive  relief  is 
requested  herein  for  the  sale  or  transfer 
of  an  interest  in  a  shared  real  estate 
investment  by  one  ERISA-Covered 
Account  to  another  Account  of  which 
Prudential  is  a  fiduciary.  Such  transfers 
would  have  to  be  at  fair  market  value 


and  approved  by  the  independent 
fiduciary  for  each  ERISA-Covered 
Account  involved  in  the  transfer. 

Ordinarily,  no  transfer  of  an  interest 
in  a  shared  investment  will  be  permitted 
between  the  General  Account  and  an 
ERISA-Covered  Account.  The  transfer  of 
an  interest  in  a  shared  investment 
between  the  General  Account  and  an 
ERISA-Covered  Account  may  be 
deemed  to  constitute  a  violation  of 
sections  406(a)(1)(A)  and  (D)  as  well  as 
sections  406(b)(1)  and  (2)  of  ERISA.  As 
noted  above,  however,  where  a 
stalemate  arises  between  the  General 
Account  and  an  ERISA-Covered 
Account,  the  transfer  of  such  an  interest 
would  be  permitted  to  resolve  the 
conflict.  Specific  stalemate  procedures 
have  been  developed  for  these 
situations.  If.  for  example,  a  third  party 
makes  an  offer  to  purchase  the  entire 
investment  held  by  Prudential  on  behalf 
of  the  General  Account  and  an  ERISA- 
Covered  Account,  it  is  possible  that  the 
General  Account  wpuld  like  to  accept 
the  offer  and  the  independent  fiduciary 
on  behalf  of  the  ERISA-Covered 
Account  would  like  to  reject  the  offer. 
In  that  event.  Prudential  may  offer 
alternative  recommendations  to  the 
independent  fiduciary.  If  there  is  still  no 
agreement,  the  independent  fiduciary 
(as  the  party  wishing  to  reject  the  offer) 
would  be  given  the  opportunity  to  buy- 
out the  General  Account's  interest  at  a 
specified  price.  This  price  may  be  a 
proportionate  share  of  the  third  party 
offer,  or,  if  such  price  is  unacceptable  to 
the  ERISA-Covered  Account,  a 
proportionate  share  of  the  price 
determined  through  the  indepepdent 
appraisal  procedure  described  below. 
This  procedure  would  give  the  ERISA- 
Covered  Account  an  opportunity  to 
retain  its  interest  in  the  shared 
investment.  If  the  ERISA-Covered 
Account  does  not  choose  to  buy-out  the 
General  Account's  interest,  the  General 
Account  would  be  required  to  accede  to 
the  direction  of  the  ERISA-Covered 
Account  and  would,  therefore,  reject  the 
third  party  ofier. 

If,  in  the  event  of  a  third  party 
purchase  offer,  the  General  Account 
wants  to  reject  the  offer  but  the 
independent  fiduciary  on  behalf  of  the 
ERISA-Covered  Account  wants  to  accept 
the  offer,  the  procedures  described 
above  would  apply,  except  that  the 
General  Account  (as  the  party  wishing 
to  reject  the  offer)  would  have  the 
opportunity  to  buy-out  the  ERISA- 
Covered  Account's  interest  at  a 
proportionate  share  of  the  third  party 
purchase  ofiier,  or.  at  the  option  of  the 
independent  fiduciary  for  the  ERISA- 
Covered  Account,  at  an  indepmdently 
determined  price.  This  will  permit  the 


ERISA-Covered  Account  to  sell  its 
interest  in  a  real  estate  investment,  if  it 
chooses  to  do  so,  at  no  less  than  the 
same  price  it  would  have  received  from 
a  third  party. 

Even  in  tne  absence  of  a  third  party 
offer.  Prudential  may  recommend  the 
sale  of  a  shared  investment.  If  the 
independent  fiduciary  approves  the 
recommendation.  Prudential  will 
arrange  for  the  sale.  If  the  independent 
fiduciary  does  not  approve  Prudential's 
recommendation.  Prudential  may  offer 
alternative  recommendations,  possibly 
including  partition  and  sale  of  divided 
interests.  If,  however,  no  agreement  is 
reached,  the  independent  fiduciary  (as 
the  party  wishing  to  reject  the 
recommendation)  would  be  given  the 
opportimity  to  buy-out  the  General 
Account's  interest  in  accordance  with 
the  independent  appraisal  procedure 
described  below.  If  there  is  no  buy-out. 
Prudential  would  take  the  course  of 
action  consistent  with  the  ERISA- 
Covered  Account's  determination  and 
would,  therefore,  not  sell  the 
investment. 

The  independent  fiduciary  may  also 
determine  independently  that  a  shared 
investment  in  an  ERISA-Covered 
Account  should  be  sold.  If  Prudential 
agrees  with  this  recommendation. 
Prudential  will  arrange  the  sale.  If 
Prudential,  on  behalf  of  the  General 
Account,  disagrees  with  the 
recommendation.  Prudential  will  first 
attempt  to  sell  the  ERISA-Covered 
Accoimt 's  interest  to  another  Account 
other  than  the  General  Account.  In  this 
case,  the  sale  price  and  other  terms 
would  have  to  be  approved  by  the 
independent  fiduciary  for  each  ERISA- 
Covered  Account.  If  the  ERISA-Covered 
Account's  interest  cannot  be  sold  to 
another  Account.  Prudential  may  offer 
alternative  recommendations,  possibly 
including  partition  and  sale  of  the 
ERISA-Covered  Account's  interest  to  a 
third  party.  If  no  agreement  is  reached 
with  respect  to  these  options,  the 
General  Account  (as  the  party  op{)osed 
to  the  sale)  would  have  the  opportunity 
of  buying  out  the  ERISA-Covered 
Account's  interest  at  a  price  established 
under  independent  appraisal 
procedures  described  below.  If  there  is 
no  buy-out  and  no  agreement. 
Prudential  will  be  required  to  take  the 
course  of  action  consistent  with  the 
ERISA-Covered  Account's 
determination  and  will  sell  the  entire 
investment. 

Where  an  independent  price  for  the 
transfer  of  an  interest  in  a  shared 
investment  between  the  General 
Account  and  an  ERISA-Covered 
Account  is  not  established  by  an  offer 
from  an  unrelated  third  party  (or  where 
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the  third  party  price  is  unacceptable  to 
the  ERISA-Covered  Account),  the 
stalemate  procedure  provides  for  the 
appointment  of  an  independent 
appraiser.  Under  this  procedure. 
Prudential  and  the  independent 
Hduciary  will  each  appoint  an 
independent  appraiser.  These  two 
appraisers  will  then  choose  a  third 
appraiser.  The  panel  of  appraisers  will 
each  evaluate  the  entire  investment,  and 
the  average  of  the  three  appraisals  will 
be  used  to  determine  the  proportional 
value  of  each  shared  investment 
interest.  However,  the  General  Account 
and  the  ERISA-Covered  Account  may 
agree  that,  if  one  valuation  is  more  than 
a  specified  percentage  outside  the  range 
of  the  other  two  valuations,  that 
valuation  may  be  disregarded  and  the 
transfer  price  will  be  the  average  of  the 
remaining  two  valuations.  The  applicant 
represents  that  this  procedure,  which  is 
of  the  variety  typically  used  in  real 
estate  joint  ventiu^  agreements, 
provides  adequate  protection  for  the 
ERISA-Covered  Account  because  the 
independent  fiduciary  is  an  equal 
participant  in  the  appraisal  process.  See 
Section  1(a). 

(b)  Joint  Sales  of  Property 

22.  In  situations  involving  shared  real 
estate  investments,  an  opportunity  may 
arise  to  sell  the  entire  investment  to  a 
third  party,  and  it  may  be  determined 
for  all  of  the  participating  Accounts  that 
the  sale  is  desirable.  When  the  General 
Account  is  participating  in  the 
investment,  and  the  sale  is  therefore 
determined  to  be  in  the  best  interests  of 
the  General  Account  (in  addition  to 
being  in  the  interests  of  the  other 
Account(s)),  the  sale  might  be  deemed 
to  constitute  a  prohibited  transaction 
under  section  406  of  the  Act  and  section 
4975  of  the  Code.^  Similarly,  Prudential 
may  be  acting  on  behalf  of  two  ERISA- 
Covered  Accounts  or  an  ERISA-Covered 
Account  and  a  non-ERISA-Covered 
Account  other  than  the  General 
Account.  Accordingly,  exemptive  relief 
is  requested  for  these  joint  sales.  The 
sales  would  have  to  be  approved  by  the 
independent  fiduciary  for  each  ERISA- 
Covered  Account  involved  in  the  sale. 
In  accordance  with  Prudential's 
stalemate  procedures,  if  the 
independent  fiduciary  for  one  ERISA- 
Covered  Account  wishes  to  sell  its 
interest  in  a  shared  investment  and  the 
independent  fiduciary  for  another 
ERISA-Covered  Account  does  not  want 
to  sell,  Prudential  will  attempt  to 
negotiate  a  compromise,  including  the 


transfer  of  interests  from  one  Account  to 
the  other.  If  no  agreement  can  be 
reached,  the  status  quo  will  be 
maintained  and  no  sale  will  be  niade. 
See  Section  1(b). 

(c)  Additional  Capital  Contributions 

23.  On  occasion,  commercial  real 
estate  investments  require  infusions  of 
additional  capital  in  order  to  fulfill  the 
investment  expectations  of  the  property. 
For  example,  developmental  real  estate 
investments  sometimes  require 
additional  capital  in  order  to  complete 
the  construction  of  the  property.  In 
addition,  the  cash  flow  needed  to 
improve  or  operate  completed  buildings 
may  also  result  in  the  need  for 
additional  capital.  Such  additional 
capital  is  frequently  provided  by  the 
owners  of  the  pro{>erty.  In  the  case  of  a 
property  that  is  owned  entirely  by 
Prudential  on  behalf  of  the  Accounts,  it 
is  contemplated  that  needed  additional 
capital  will  ordinarily  be  contributed  in 
connection  with  the  investment  in  the 
form  of  an  equity  capital  contribution 
made  by  each  participating  Account  in 
an  amount  equal  to  such  Account's 
existing  percentage  equity  interest  in  the 
shared  investment:  3  that  is,  in  the  first 
instance,  each  Account  would  be 
afforded  the  opportunity  to  contribute 
additional  capital  on  a  fully 
proportionate  basis.  In  the  case  of 
ERISA-Covered  Accounts,  all  decisions 
regarding  the  making  of  additional 
capital  contributions  must  be  approved 
by  the  independent  fiduciary  for  the 
Account.  The  making  of  an  additional 
capital  contribution  could  be  deemed  to 
involve  a  prohibited  transaction  under 
section  406  of  the  Act.  If  one  or  more 
participating  Accounts  in  a  shared 
investment  is  unable  to  provide  its  share 
of  the  needed  additional  capital,  various 
alternatives  may  be  appropriate, 
including  having  the  other  Account(s) 
make  a  disproportionate  contribution. 
For  example,  where  the  General 
Account  and  an  ERISA-Covered 
Account  participate  in  a  shared 
investment  and  the  need  for  additional 
capital  arises,  it  might  be  determined  for 
liquidity  reasons  or  other  factors 
involving  the  ERISA-Covered  Account 
that  the  additional  contribution  should 
not  be  made  by  that  Account.  As  a 
result,  the  additional  equity  capital  may 
be  provided  entirely  by  the  General 
Account  with  the  further  consequence 


that  the  General  Account  would 
thereafter  have  a  larger  interest  in  the 
investment  and,  therefore,  a  larger  share 
in  the  appreciation  and  income  to  be 
derived  from  the  property.*  Such  an 
adjustment  in  ownership  interests  might 
be  deemed  to  constitute  a  prohibited 
(indirect  sales)  transaction  under 
section  406  of  the  Act.  In  addition,  these 
situations  could  also  occur  where  two 
ERISA-Covered  Accounts  are  involved 
or  an  ERISA-Covered  Account  and  a 
non-ERISA-Covered  Account. 
Accordingly,  the  applicant  is  requesting 
exemptive  relief  that  would  permit  the 
contribution  of  additional  equity  capital 
for  a  shared  investment  by  Accounts 
participating  in  the  investment 
(including  the  General  Account).  Any 
decision  made  or  action  taken  by  an 
ERISA-Covered  Account  {i.e.,  the 
contribution  of  either  no  additional 
capital,  the  Account's  pro  rata  share  of 
additional  capital,  less  than  or  more 
than  the  Account's  pro  rata  share,  etc.) 
must  be  approved  by  such  independent 
fiduciary.  See  Section  1(c). 

(d)  Lending  of  Funds  to  Meet  Additional 
Capital  Requirements 

24.  If  the  General  Account  and  an 
ERISA-Covered  Account  participate  in  a 
shared  investment  that  experiences  the 
need  for  additional  capital,  and  it  is 
determined  that  the  ERISA-Covered 
Account  does  not  have  sufilcient  funds 
available  to  meet  the  call  for  additional 
capital,  the  General  Account  might  be 
willing  and  able  to  loan  the  required 
funds  to  the  ERISA-Covered  Account. 
Prior  to  any  loan  being  made,  it  must  be 
approved  by  the  independent  fiduciary 
for  the  ERISA-Covered  Account.  Such 
loan  will  be  unsecured  and  non- 
recourse, will  bear  interest  at  a  rate  that 
will  not  exceed  the  prevailing  interest 
rate  on  90-day  Treasury  Bills,  will  not 
be  callable  at  any  time  by  the  General 
Account,  and  will  be  prepayable  at  any 
time  without  penalty  at  the  discretion  of 
the  independent  fiduciary  of  the  ERISA- 
Covered  Account.  See  Section  1(d). 

(e)  Shared  Debt  Investments 

25.  Prudential  occasionally  makes  real 
estate  investments  consisting  of  interim 
construction  loans  or  medium  or  long- 
term  loans  on  a  property.  In  some 
instances  Prudential  may  have  the 
opportunity  to  obtain  an  equity 
ovirnership  interest  in  the  underlying 


>Tbe  I>epartroenl  notes  that  all  future  references 
to  the  provisions  of  the  Act  ihall  be  deemed  to 
include  the  parallel  provisions  of  the  Code. 


*  In  any  case  where  the  General  Account 
participates  in  a  shared  investment  with  one  or 
more  ERISA-Covered  Accounts  and  a  call  for 
additional  capital  is  made,  the  General  Account 
will  always  make  a  capital  contribution  that  is  at 
least  equivalent  proportionately  to  the  highest 
capital  contribution  made  by  an  ERISA-Covered 
Account. 


*In  the  case  of  shared  real  estate  investments 
owned  entirely  by  Prudential  accounts,  if  an 
Account  contributes  capital  equaling  less  than  its 
pro  rata  interest  in  the  investment  (or  makes  no 
contribution  at  all),  that  Account's  equity  interest 
will  be  re-adjusted  and  reduced  twsed  on  the 
change  in  the  fair  market  value  of  the  property 
caused  by  the  infusion  of  new  capital. 


real  property  upon  maturity  of  the  d^t 
or  at  the  election  of  Prudential.  It  is 
possible  that  shared  real  estate  debt 
investments  might  raise  questions  under 
section  406  of  the  Act  in  essentially  two 
situations:  (1)  a  material  modification  in 
the  terms  of  a  loan  agreement,  or  (2)  a 
default  on  a  loan.  From  time  to  time,  the 
terms  of  outstanding  real  estate  loans 
need  to  be  modified  to  take  into  account 
new  developments.  Such  modifications 
ntty  commonly  include  extensions  of 
the  term  of  the  loan,  revised  interest 
rates,  revised  repayment  schedules. 
changes  in  covenants  or  warranties  to 
permit,  for  example,  additioilal 
financing  to  be  provided.  These 
situations  require  a  decision  on  behalf 
of  the  lender  whether  it  would  be  in  its 
own  interest  to  make  the  modifications 
in  question.  Similarly,  when  a  borrower 
commits  an  act  of  default  under  a  loan 
agreement,  the  lender  must  determine, 
in  its  own  interest,  what  action,  if  any. 
it  wishes  to  take.  Such  action  might 
involve  foreclosure  on  the  loan,  a 
restructuring  of  the  loan  arrangement, 
or,  in  some  cases  as  appropriate,  no 
action  at  all.  When  a  debt  investment  is 
shared  among  Accounts,  a  decision 
must  be  made  on  behalf  of  each  Account 
with  respect  to  the  action  to  be  taken 
when  a  loan  modification  or  loan 
default  situation  occurs.  These 
situations  may  also  occur  where  two  or 
more  Accounts  hold  interests  in  debt 
investments  in  respect  of  the  same 
property,  and  one  interest  is  subordinate 
to  the  other  in  the  event  of  insolvency. 
In  some  cases,  moreover,  it  is 
conceivable  that  different  actions  might 
be  desired  by  different  Accounts. 
Normally,  however,  only  one  uniHed 
course  of  action  is  possible  in  the 
si|tuation.  Since  Prudential  maintains 
each  of  these  Accounts,  the  action  it 
decides  to  take  for  the  participating 
.\ccounts  may  raise  questions  under 
section  406  of  the  Act.  Accordingly. 
e^temptive  relief  is  being  requested  that 
i4ll  permit  Prudential  on  behalf  of  the 
Aucounts  to  take  appropriate  action 
with  respect  to  the  modification  of  the 
niaterial  terms  of  a  loan  or  with  respect 
to|  a  default  situation  when  the  loan  is 
a  shared  investment  involving  one  or 
more  ERISA -Covered  Accounts.  Each 
such  action  would  require  approval  of 
the  independent  fiduciary  for  each 
ERISA-Covered  Account.  If  there  is  an 
agreement  among  the  independent 
fiduciaries  as  to  the  course  of  action  to 
fallow  with  regard  to  a  proposed  loan 
modification,  or  an  adjustment  in  the 
rights  upon  default,  such  modification 
or  adjustment  will  be  implemented.  If. 
upon  full  discussion  of  the  matter,  no 
course  of  action  can  be  agreed  upon  by 


the  independent  fiduciaries,  no 
modification  of  the  terms  of  the  loan  or 
adjustment  in  the  rights  upon  default 
would  be  made.  The  terms  of  the  loan 
agreement  as  originally  stated  would  be 
carried  out.  See  Section  1(e). 

II.  )oint  Venture  Investments 

26.  Many  real  estate  investments  are 
structured  as  joint  venture  arrangements 
(rather  than  100  percent  ownership 
interest  in  property)  in  which 
Prudential  and  another  party,  such  as  a 
real  estate  developer  or  manager, 
participate  as  joint  venturer  partners  (or 
co-venturers).  Generally,  Prudential's 
co-venturer  acts  as  managing  partner  of 
the  joint  venture.  Joint  venture 
investments  typically  involve  several 
particular  features  by  virtue  of  the  terms 
and  conditions  of  the  joint  venture 
agreements  that  may,  when  Prudential's 
joint  venture  interest  is  shared,  result  in 
possible  violations  of  section  406  of  the 
Act. 

(a)  Additional  Capital  Contributions  to 
Joint  Ventures 

27.  As  in  the  case  of  investments 
made  entirely  by  Prudential,  joint 
venture  real  estate  investments 
sometimes  require  additional  operating 
capital.  Typically,  a  joint  venture 
agreement  will  provide  for  a  capital  call 
by  the  general  partner  of  the  joint 
venture  to  be  made  to  each  joint 
venturer  and  that  each  venturer  provide 
the  needed  capital  on  a  pro  rata  basis 
either  in  the  form  of  an  equity 
contribution  or  a  loan  to  the  joint 
venture.  If  one  joint  venturer  refuses  to 
contribute  its  pro  rata  equity  share  of 
the  capital  call,  the  other  joint 
venturers)  may  contribute  additional 
capital  to  cover  the  short-fall  and 
thereby  "squeeze  down"  the  interest  in 
the  venture  of  the  non-contributing  joint 
venturer.*  Alternatively,  if  sufficient 
additional  capital  is  not  provided  by  the 
joint  venturers,  other  financing  may  be 
sought,  or  the  joint  venture  may  be 
liquidated.  In  the  case  of  a  capital  call 


'  In  the  case  of  a  call  for  additional  capital 
involving  a  typical  )oint  venture  arrangement 
entered  into  lietween  parties  dealing  at  arm's 
length,  the  joint  venture  agreement  may  commonly 
provide  that  the  equity  interest  of  any  non- 
contributing  venturer  be  re-adjusted,  or  "squeezed 
down",  on  a  capital  interest  basis.  This  involves  re- 
adjusting the  equity  interests  of  the  venturers  solely 
on  the  basis  of  the  percentage  of  total  capital 
contributed  without  taking  into  account  any 
appreciation  on  the  underlying  property.  This 
"capital  interest"  adjustment  can  substantially 
diminish  the  equity  interest  of  the  non-contributing 
venturer  in  the  actual  current  market  value  of  the 
underlying  property.  Thus,  this  type  of  re- 
adjustment it  intended  to  provide  an  incentive  to 
all  venturers  to  make  their  proportionate  capital 
contributions  so  that  improvements  can  be  made 
and  the  operation  of  ■  property  continued  without 
burdening  the  other  venturer*. 


where  Prudential's  joint  venture  interest 
is  shared  by  two  or  more  Accounts,  ■ 
determination  must  be  made  on  behalf 
of  each  Account  participating  in  the 
shared  investment  with  respect  to 
whether  it  is  appropriate  for  the 
Account  to  provide  its  proportionate 
share  of  additional  capital  requested  by 
the  joint  venture.  The  general  rule  that 
Prudential  will  follow  is  that  each 
Account  will  be  given  the  opportunity 
to  provide  its  pro  rata  share  of  the 
capital  call,  but  for  some  Atxounts  it 
may  be  determined  to  be  appropriate  to 
provide  less  than  a  full  share  or  no 
additional  capital  at  all.  In  such  cases, 
the  interest  of  the  Account  would  be 
reduced  proportionately  on  a  fair  market 
basis.  In  the  case  of  ERISA-Covered 
Accounts,  all  decisions  regarding  the 
making  of  additional  capital 
contributions  must  be  approved  by  the 
independent  fiduciary  for  the  Account. 
In  addition  to  situations  where  some 
Accounts  participating  in  the  ownership 
of  Prudential's  joint  venture  interest 
may  not  be  in  a  position  to  provide  their 
share  of  a  capital  call,  other  situations 
may  arise  where  the  co-venturer  is 
unable  to  make  its  additional  capital 
contributions.  Both  of  these  situations 
may  result  in  prohibited  transactions 
under  section  406  of  the  Act. 

28.  Prudential  Shortfall.  The  General 
Account  and  an  ERISA-Covered 
Account  may  experience  a  capital  call 
from  the  general  partner  of  the  joint 
venture  for  either  an  additional  equity 
or  debt  contribution.  If  it  is  determined 
that  the  ERISA-Covered  Account  does 
not  have  sufficient  funds  available  to 
meet  its  contribution  requirement,*  the 
General  Account  may  make  a  loan  to  the 
ERISA-Covered  Account  to  enable  the 
ERISA-Covered  Account  to  make  its 
required  pro  rata  capital  contribution. 
Accordingly,  subject  to  the  conditions  of 
the  proposed  exemption.  Section  11(a)(2) 
would  provide  relief  for  loans  of  this 
type.  Prior  to  any  loan  being  made,  it 
would  have  to  be  approved  by  the 
independent  fiduciary  for  the  ERISA- 
Covered  Account.  Such  loan  will  be 
unsecured  and  non-recourse,  will  bear 
interest  at  a  rate  that  will  not  exceed  the 
prevailing  interest  rate  on  90-day 
Treasury  Bills,  will  not  be  callable  at 
any  time  by  the  General  Account,  and 


*In  any  case  where  the  General  Account  and  one 
or  more  ERISA-Covered  Accounts  share 
Prudential's  interest  in  a  joint  venture,  the  General 
Account  will  always  make  a  capital  contribution 
that  is  at  least  equivalent  proportionately  to  the 
highest  capital  contribution  made  by  an  ERISA- 
Covered  Account,  up  to  its  pro  rata  share  of  the 
additional  capital  call.  Thus,  the  General  Account 
will  never  be  the  cause  as  between  the  Accounts  of 
a  capital  contribution  shortfall  by  Prudential  that 
would  result  in  a  capital  basis  squeeze  donvn  by  a 
co-venturer 
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will  be  prepayable  at  an^  time  without 
penalty  at  the  discretion  of  the 
independent  fiduciary  of  the  ERISA- 
Covered  Account.  In  addition,  the 
General  Account  may  make  an 
additional  equity  contribution  to  the 
ioint  venture  to  cover  the  ERISA- 
Covered  Account's  shortfall.  In  that 
event,  the  equity  interest  of  the  ERISA- 
Covered  Account  will  be  "squeezed 
down"  (relative  to  the  equity  interest  of 
the  General  Account)  on  a  fair  market 
value  basis.  This  option  would  avoid 
the  capital  basis  squeeze-down  of  the 
ERISA-Covered  Account's  interest  by 
the  co-venturer.  Such  contribution 
would  be  made  by  the  General  Account 
only  after  the  independent  fiduciary  for 
the  ERISA-Covered  Account  is  given  an 
opportunity  to  make  an  additional 
contribution.  See  Section  n(a)(3). 

A  similar  situation  may  arise  where 
two  ERISA-Covered  Accounts,  or  an 
ERISA-Covered  and  a  non-ERISA- 
Covered  Account,  participate  in  a  joint 
venture  investment.  If  one  Account  is 
unable  or  unwilling  to  provide  its 
proportionate  share  of  a  capital  call,  the 
other  Account  may  be  interested  in 
making  up  the  shortfall.  This  might  be 
accomplished  by  means  of  an  equity 
contribution  with  a  resulting  re- 
adjustment on  a  current  fair  market 
value  basis  in  the  equity  ownership 
interests  of  the  participating  Accounts. 
Thus,  any  of  these  disproportionate 
contribution  situations  between 
Accounts  might  result  in  a  violation  of 
section  406  of  the  Act.  Subject  to  the 
generally  applicable  conditions  of  this 
proposed  exemption.  Section  11(a)(3) 
provides  relief  for  these 
disproportionate  contributions. 

29.  Co-Venturer  Shortfall.  In  some 
cases.  Prudential's  co-venturer  in  a  joint 
venture  investment  may  be  unable  to 
meet  its  additional  capital  obligation, 
and  Prudential  may  deem  it  advisable 
for  some  or  all  of  the  participating 
Accounts  to  contribute  capital  in  excess 
of  the  pro  rata  share  of  Prudential's 
Accounts  in  the  joint  venture  in  order 
to  finance  the  operation  of  the  property 
(and  thereby  squeeze  down  the  equity 
interest  of  the  co-venturer).'  The 
applicant  is  requesting  exemptive  relief 
that  would  permit  additional  capital 
contributions  to  be  made  by 
participating  Accounts  (including  the 
General  Account)  on  a  disproportionate 
basis  if  the  need  arises.  Any  instance 
involving  the  infusion  of  additional 


''In  any  case  involving  a  shared  joint  ventura 
interest  held  by  the  General  Account  and  an  ERISA- 
Covered  Account,  if  it  is  determined  that  the 
ERISA-Covered  Account  will  contribute  its  pro  rata 
share  of  extra  capital,  the  General  Account  would 
also  contribute  at  least  its  pro  rata  share  of  such 
capital. 


capital  to  a  joint  venture  will  be 
considered  by  the  independent 
fiduciary  for  each  ERISA-Covered 
Account  participating  in  the  investment 
and  any  action  to  be  taken  by  the 
Account  must  be  approved  by  the 
indep>endent  fiduciary.  These  actions 
might  include  contributing  a  pro  rata 
share  of  additional  equity  capital 
(including  a  capital  contribution  that 
squeezes  down  the  interest  of  a  co- 
venturer  on  the  basis  provided  in  the 
joint  venture  agreement),  contributing 
more  or  less  than  a  pro  rata  share,  or 
contributing  no  additional  capital.  See 
Section  11(a)(4). 

(b)  Third  Party  Purchases  of  Joint 
Venture  Properties 

30.  Under  the  terms  of  typical  joint 
venture  agreements,  if  an  offer  is 
received  from  a  third  party  to  purchase 
the  assets  of  the  joint  venture,  and  one 
joint  venture  partner  (irrespective  of  the 
percentage  ownership  interest  of  the 
joint  venture  partner)  wishes  to  accept 
the  offer,  the  other  joint  venture  partner 
must  either  (1)  also  accept  the  offer,  or 
(2)  buy  out  the  first  partner's  interest  at 
the  portion  of  the  offer  price  that  is 
proportionate  to  the  first  partner's  share 
of  the  venture.  For  example,  if 
Prudential  on  behalf  of  the  Accounts 
and  a  real  estate  developer  are  joint 
venture  partners  in  a  property  and  an 
offer  is  received  from  another  person  to 
acquire  the  entire  property  that  the 
developer  wants  to  accept.  Prudential 
on  behalf  of  the  Accounts  would  be 
obligated  either  to  sell  its  interest  also 
to  the  third  party  or  to  buy  out  the 
interest  of  the  developer  at  the  portion 
of  the  price  offered  by  the  third  party 
proportionate  to  the  developer's  share  of 
the  venture.  When  Prudential's  interest 
in  a  real  estate  joint  venture  is  shared  by 
two  or  more  Accounts,  it  is  likely  that 
the  same  decision  will  be  appropriate 
for  each  Account  in  any  third-party 
purchase  situation.  See  Sections  1(b)  and 
11(b)(1).  It  is  also  possible,  however,  that 
it  might  be  in  the  interests  of  some 
Accounts  to  reject  the  offer  and  buy-out 
the  developer,  while  other  Accounts 
might  not  have  the  funds  to  do  so  or,  for 
some  other  reason,  would  elect  to  sell  to 
the  third  party.  The  joint  venture 
agreements  typically  require,  however, 
that  Prudential  on  behalf  of  the 
Accounts  provide  the  co-venturer  with 
a  unified  buy  or  sell  reply.  Thus,  in 
making  a  buy  or  sell  decision  in  any  of 
these  cases  involving  an  ERISA-Covered 
Account,  Prudential  might  be  deemed  to 
be  acting  in  violation  of  section  406  of 
the  Act.  Further,  in  order  to  resolve 
situations  where  the  same  reply  is  not 
appropriate  for  all  participating 
Accounts,  various  alternatives  may  be 


adopted.  For  example,  the  Account(s) 
that  wishes  to  continue  owning  the 
property  may  be  willing  and  able  to  buy 
out  not  only  the  co-venturer,  but  also 
the  other  participating  Account(s)  that 
wishes  to  accept  the  third  party  offer  to 
sell.  Or,  one  Account  may  itself  be 
willing  and  able  to  buy-out  the  co- 
venturer  while  the  other  Account 
chooses  to  continue  holding  its  original 
interest  in  the  property.  Alternatively, 
all  of  the  Accounts  may  choose  to 
participate  in  the  buy-out,  but  on  a  basis 
that  is  not  in  proportion  to  their  existing 
ownership  interests.  Such  alternatives, 
when  an  ERISA-Covered  Account  is 
involved,  while  all  possibly  desirable 
from  case  to  case,  may  also  raise 
questions  under  section  406  of  the  Act, 
whether  or  not  the  General  Account  is 
a  participant  in  the  investment. 
Accordingly,  the  applicant  is  requesting 
exemptive  relief  that  would  permit 
Prudential  to  respond  to  third-party 
purchase  offers  as  appropriate  under  the 
circumstances.  Such  a  response  might 
involve  acceptance  of  the  offer  on  behalf 
of  all  participating  Accounts,  a  buy-out 
of  a  co-venturer  by  some  or  all  of  the 
participating  Accounts  on  a  pro  rata  or 
non-pro  rata  basis,  or  a  buy-out  of  the 
interest  of  one  participating  Account 
(and  of  the  co-venlurer)  by  other 
participating  Accounts.  Any  action  by 
any  ERISA-Covered  Account  in  these 
situations  will  be  required  to  be 
approved  by  the  independent  Fiduciary 
for  the  Account  in  accordance  with  the 
stalemate  procedure,  as  described  below 
(see  rep.  31,  below). 

31.  In  a  case  involving  the  sharing  of 
a  joint  venture  interest  between  two 
ERISA-Covered  Accounts,  if  one  ERISA- 
Covered  Account  wishes  to  buy  out  the 
co-venturer  and  the  other  ERISA- 
Covered  Account  is  unable  or  unwilling 
to  do  so,  the  ERISA-Covered  Account 
wishing  to  buy  out  the  co-venturer 
would  have  the  opportunity  to  do  so  if 
the  other  ERISA-Covered  Account's 
interests  can  also  be  accommodated. 
This  could  be  accomplished  if,  for 
example  (1)  the  second  ERISA-Covered 
Account  wishes  to  sell  its  interest  to  the 
first  ERISA-Covered  Account  (at  a 
proportionate  share  of  the  price  offered 
by  the  third  party  offeror)  and  the  first 
ERISA-Covered  Account  agrees;  or  (2) 
the  second  ERISA-Covered  Account 
wishes  to  continue  holding  its  original 
interest.  If,  however,  the  second  ERISA- 
Covered  Account  wishes  to  sell  its 
interest  and  the  first  ERISA-Covered 
Account  is  unwilling  or  unable  to  buy 
it,  both  Accounts  would  be  required  to 
sell  to  the  third  party  offeror  in  order  to 
avoid  the  expenditure  of  additional 
funds  by  an  unwilling  Account. 
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If  the  General  Account  participates  in 
a  joint  venture  interest  subject  to  a  third 
party  purchase  offer,  the  stalemate 
procedure  would  provide  the  same 
alternatives,  except  that  if  the  General 
Account  wishes  to  accept  the  third  party 
purchase  offer  and  the  ERISA-Covered 
Account  wishes  to  buy  out  the  co- 
venturer  (and  is  unwilling  or  unable  to 
buy  out  the  General  Account's  interest), 
the  General  Account  would  be  required 
to  buy  out  the  co-venturer  with  the 
ERISA-Covered  Account.  See  Section 
11(b). 

(c)  Rights  of  First  Refusal  in  Joint 
Venture  Agreements 

32.  Under  the  terms  of  typical  joint 
venture  agreements,  if  a  joint  venture 
partner  wishes  to  sell  its  interest  in  the 
venture  to  a  third  party,  the  other  joint 
venture  partner  must  be  given  the 
opportunity  to  exercise  a  right  of  first 
refusal  to  purchase  the  first  partner's 
interest  at  the  price  offered  by  the  third 
party.  For  example,  if  Prudential  and  a 
real  estate  developer  are  joint  venture 
partners  and  the  developer  decided  to 
sell  its  interest  to  a  third  party. 
Prudential  would  have  the  right  to 
purchase  the  developer's  interest  at  the 
price  offered  by  the  third  party.  In  the 
case  of  shared  real  estate  joint  ventures, 
the  decision  by  Prudential  on  behalf  of 
the  Accounts  with  respect  to  whether  or 
not  to  exercise  a  right  of  first  refusal 
might  raise  questions  under  section  406 
of  the  Act  since  each  Account 
participating  in  the  investment  might  be 
affected  differently  by  such  decision. 
Because,  under  the  terms  of  the  joint 
venture  agreement,  only  one  option 
(exercise  or  not  exercise)  may  be  chosen 
by  Prudential  on  behalf  of  the  Accounts, 
exemptive  relief  is  being  requested  that 
would  permit  Prudential  to  exercise  or 
not  exercise  a  right  of  first  refusal  as 
may  be  appropriate  under  the 
circumstances.  Any  action  taken  on 
behalf  of  an  ERISA-Covered  Account 
regarding  the  exercise  of  such  a  right 
would  have  to  be  approved  by  the 
independent  fiduciary.  Further,  under 
the  requested  exemption,  if  the  General 
Account  and  an  ERISA-Covered 
Account  share  a  joint  venture 
investment,  even  though  Prudential  may 
initially  decide  on  behalf  of  the  General 
Account  not  to  make  a  purchase  under 
a  right  of  first  refusal  option,  the 
General  Account  will  be  required  to 
participate  in  the  purchase  of  the  other 
joint  venturer's  interest  if  the 
independent  fiduciary  determines  that  it 
is  appropriate  for  the  ERISA-Covered 
Account  to  participate  in  the  exercise  of 
the  right  of  first  refusal  on  at  least  a  pro 
rata  basis.  If,  however,  two  Accounts 
other  than  the  General  Account 


participate  in  a  joint  venture  and 
agreement  caimot  be  reached  on  behalf 
of  the  Accounts  on  whether  to  exercise 
a  right  of  first  refusal,  the  right  will  not 
be  exercised  and  the  co-venturer  will  be 
permitted  to  sell  its  interest  to  the  third 
party,  unless  one  Account  decides  to 
buy-out  the  co-venturer  alone.  In  this 
regard,  it  is  conceivable  that  some 
participating  Accounts  may  elect  to  take 
advantage  of  a  right  of  first  refusal 
opportunity  and  buy-out  a  co-venturer 
without  other  participating  Accounts 
taking  part  in  the  transaction.  For 
example,  in  the  case  of  a  shared  joint 
venture  investment  involving  the 
General  Account  (or  any  other  Account) 
and  an  ERISA-Covered  Account,  if  the 
co-venturer  wishes  to  accept  an  offer  to 
sell  its  interest  and  the  independent 
fiduciary  of  the  ERISA-Covered  Account 
decides  not  to  have  the  account 
participate  in  purchasing  the  co- 
venturer's  interest,  the  General  Account 
(or  other  participating  Account)  would 
be  firee  to  make  the  purchase  on  its  own. 
The  exercise  of  a  right  of  first  refusal  on 
such  a  disproportionate  basis  might  also 
raise  questions  under  section  406  of  the 
Act  for  which  exemptive  relief  may  be 
needed.  See  Section  n(c). 

(d)  Buy-Sell  Provisions  in  Joint  Venture 
Agreements 

33.  Joint  venture  agreements  entered 
into  by  Prudential  typically  provide  that 
one  joint  venture  partner  may  demand 
that  the  other  partner  either  sell  its 
interest  to  the  first  partner  at  a  price  as 
determined  by  the  terms  of  the  joint 
venture  agreement  or  buy  out  the 
interest  of  the  first  partner  at  such  price. 
If  the  other  joint  venture  partner  refuses 
to  exercise  either  option  within  a 
specified  period,  it  must  sell  its  interest 
to  the  first  partner  at  the  stated  price. 
These  "buy-sell"  provisions  are 
generally  used  to  resolve  serious 
difficulties  or  impasses  in  the  operation 
of  a  joint  venture,  but  generally  a  joint 
venture  agreement  permits  the  buy-sell 
provision  to  be  exercised  at  any  time.  As 
in  the  situations  discussed  above,  the 
decision  by  Prudential  on  behalf  of  the 
Accounts  to  make  a  buy-sell  offer,  or  its 
reaction  to  such  an  offer  made  by  a  co- 
venturer,  may  affect  various 
participating  Accounts  differently. 
Accordingly,  any  decision  made  by 
Prudential  in  these  cases  involving 
ERISA-Covered  Accounts  might  raise 
questions  under  section  406  of  the  Act. 
"rhe  applicant  is  requesting  exemptive 
relief  that  would  permit  Prudential  to 
make  an  appropriate  decision  under  the 
circumstances  on  behalf  of  all 
participating  Accounts  to  make  a  buy- 
sell  offer  to  a  co-venturer  or  to  react  to 
a  buy-sell  offer  from  a  co-venturer.  Any 


such  decision  must  be  approved  by  the 
independent  fiduciary  for  each  ERISA- 
Covered  Account  participating  in  the 
investment. 

34.  In  the  event  that  Prudential 
recommends  the  initiation  of  the  buy- 
sell  option  against  the  co-venturer. 
Prudential  will  exercise  the  option  if  the 
independent  fiduciary  on  behalf  of  each 
participating  ERISA-Covered  Account 
approves  the  recommendation.  If,  in  the 
case  of  a  General  Account/ERISA- 
Covered  Account  shared  joint  venture 
investment,  the  independent  fiduciary 
does  not  agree  with  Prudential's 
recommendation,  the  independent 
fiduciary  would  be  given  the 
opportunity  to  buy  out  the  General 
Account's  interest  at  a  price  to  be 
determined  in  accordance  with  the 
independent  appraisal  procedure 
described  above.  If  the  independent 
fiduciary  declines  to  buy  out  the 
General  Account's  interest,  the  General 
Account  would  then  have  the 
opportunity  to  buy  out  the  ERISA- 
Covered  Account's  interest  (provided 
the  independent  fiduciary  for  the 
ERISA-Covered  Account  approves  of 
such  sale),  also  in  accordance  with  the 
independent  appraisal  procedure.  If 
neither  the  General  Account  nor  the 
ERISA-Covered  Accounts  buys  out  the 
other's  interest  in  the  joint  venture 
investment,  PrudentiaJ  would  take  the 
course  of  action  most  consistent  with 
the  determination  of  the  ERISA-Covered 
Account,  and  would,  therefore,  not 
exercise  the  buy-sell  option. 

In  the  event  that  the  co-venturer 
initiates  the  buy-sell  option  with  respect 
to  a  shared  joint  venture  investment, 
Prudential  must  either  sell  its  entire 
interest  to  the  co-venturer  or  reject  the 
offer  and  buy-out  the  co-venturer's 
interest  at  that  price.  If  the  participating 
Accounts  agree  upon  the  course  of 
action  to  be  taken.  Prudential  will  then 
take  the  agreed  action.  If  no  agreement 
is  reached,  various  alternatives  may  be 
considered.  For  example,  in  the  case  of 
a  General  Account/ERISA-Covered 
Account  shared  joint  venture 
investment,  if  Prudential  recommends 
rejection  of  the  offer  (and  consequent 
purchase  of  the  co-venturer's  interest), 
but  the  independent  fiduciary  wants  to 
accept  the  offer,  the  General  Account 
would  have  the  option  to  purchase  the 
co-venturer's  interest  solely  on  behalf  of 
the  General  Account.  If  the  General 
Account  chooses  this  option,  the  ERISA- 
Covered  Account  (which  wished  to 
accept  the  co-venturer's  offer)  would 
have  the  opportunity  to  sell  its  interest 
to  the  General  Account,  at  a 
proportionate  share  of  the  price  offered 
by  the  co-venturer,  but  would  not  be 
required  to  do  so.  However,  if  the 
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General  Account  declines  to  purchase 
the  ERISA-Co^red  Account'*  interest 
where  the  ERISA-Covered  Account 
wishes  to  acxept  the  buy-sell  offer,  the 
entire  joint  venture  interest  would  be 
sold  to  the  co-venturer.  If  the  ERISA- 
Covered  Account  wishes  to  reject  the 
buy-sell  offer  (and  purchase  the  co- 
venturer's  interest)  and  the  General 
Account  wishes  to  acxiept  the  offer,  the 
General  Account  would  be  required  to 
purchase  its  proportionate  share  of  the 
co-venturer's  interest,  unless  the 
independent  fiduciary  for  the  ERISA- 
Covered  Account  elects  to  purchase 
more  than  its  proportionate  share 
(including  the  entire  co- venturer 
interest). 

Where  two  or  more  ERISA-Covered 
Accounts  share  a  joint  venture 
investment,  the  stalemate  procedure  is 
similar,  except  that  no  ERISA-Covered 
Account  would  be  required  to  purchase 
the  interest  of  a  co-venturer  (and  thus 
expend  additional  funds)  against  its 
wishes.  See  Section  11(d). 

(e)  Tmnsoctions  with  Joint  Venture 
Party  in  Interest 

35.  The  applicant  represents  that 
when  the  General  Account  holds  a  50 
percent  or  more  interest  in  a  joint 
venture,  the  joint  venture  itself  may  be 
deemed  to  be  a  party  in  interest  under 
section  3(14)(C]  of  the  Act  Thus,  any 
subsequent  transaction  involving  the 
joint  venture  and  an  ERISA-Covered 
Accoimt  that  is  also  participating  in  the 
venture  [e.g.,  an  additional  contribution 
of  capital)  may  be  deemed  to  be  a 
transaction  between  the  plans 
participating  in  an  ERISA-Covered 
Account  and  a  party  in  interest  (the 
joint  ventiue  itself)  in  violation  of 
section  406.  Accordingly,  the  applicant 
is  requesting  exemptive  reUef  from  the 
restrictions  of  section  406(a)  of  the  Act, 
only,  which  would  permit-  (1)  any 
additional  equity  or  debt  capital 
contributions  to  a  joint  venture  by  an 
ERISA-Covered  Account  which  is 
participating  in  an  interest  in  the  joint 
venture,  where  the  joint  venture  is  a 
party  in  interest  solely  by  reason  of  the 
ownership  on  behalf  of  the  General 
Account  of  a  50  percent  or  more  interest 
in  such  joint  venture:  oi  (2)  any  material 
modification  in  the  terms  of,  or  action 
taken  upon  default  with  respect  to,  a 
loan  to  the  joint  ventiuv  in  which  the 
ERISA-Covered  Account  has  an  interest 
as  a  lender.  Either  acticm  would  be 
conditioned  upon  the  approval  of  the 
independent  fiduciary  for  the  ERISA- 
Covered  Accoimt.  See  Section  ID. 

36.  Prudential  has  requested  relief  for 
the  sul^ect  transactions  efiective 
December  20, 1988.  Although 
Prudential  is  not  aware  of  any  shared 


real  estate  investments  in  whkii  an 
ERISA-Covered  Account  maintained  by 
Prudential  participates,  at  least  one 
ERISA-Covered  Account  has  retained  an 
independent  fiduciary  and  may  share 
investments  prior  to  the  publication  of 
this  notice  of  proposed  exemption. 
Accordingly,  Pnidential  has  requested 
retroactive  relief. 


Initial  Proportionate  Allocatians 

The  applicant.  Prudential,  has  not 
requested  exemptive  relief  Ibr  the  initial 
allocation  of  shared  real  estate 
investments  by  Prudential  among  two  or 
more  Accounts,  at  least  one  of  which  is 
an  ERISA-Covered  Account,  where  each 
of  the  Accounts  participating  in  a  real 
estate  investment  participates  in  the 
debt  and  equity  interests  in  the  same 
relative  proportions  as  described  in 
paragraph  3  above.  It  is  the  applicant's 
position  that  the  initial  sharing  of  a  real 
estate  investment  pursuant  to  the 
described  allocaticm  by  two  or  mora 
Accounts  maintained  by  PrudeatiaJ 
(which  may  include  both  its  General 
Accxjunt  and  one  or  more  ERISA- 
Covered  Accounts)- does  not  involve  a 
per  se  violation  of  sectiam  406(a)(1)(D) 
and  406(b)(1)  and  (b)(2)  of  the  Act 

Regulations  under  section  408(b)(2)  of 
the  Act  (29  CFR  2550.408b-2(e)) 
provide  that  the  prohibitions  of  section 
406(b)  are  imposed  on  fiduciaries  to 
deter  them  from  exercising  the 
authority,  control  or  responsibility 
which  makes  them  fiduciaries  when 
they  have  interests  which  may  conflict 
with  the  interests  of  the  plans  for  which 
they  act  In  such  cases,  ttie  regulation 
states  that  the  fiduciaries  have  interests 
in  the  transactions  which  may  affect  the 
exercise  of  their  best  judgment  as 
fiduciaries.  It  is  the  Department's  view, 
however,  that  a  fiduciary  does  not 
violate  section  406(bMl)  with  respect  to 
a  transaction  involving  the  assets  of  a 
plan  if  he  does  not  have  an  interest  in 
the  transaction  that  may  affect  his  best 
jud^ent  as  a  fiduciary. 

Sunilariy.  a  fiduciary  does  not  engage 
in  a  violaticm  of  section  406(b)(2)  in  a 
transacticH)  involving  the  plan  if  he 
represents  or  acts  on  behalf  of  a  party 
whose  interests  «re  not  adverse  to  those 
of  the  plan.  Nonetheless,  if  a  fiduciary 
causes  a  plan  to  enter  into  a  transaction 
where,  by  the  terms  or  nature  of  that 
transaction,  a  conflict  of  interest 
between  the  plan  and  the  fiduciary 
exists  cv  will  arise  in  the  future,  that 
transaction  would  violate  either  section 
406(b)(1)  or  (bM2)  of  the  Act  Moreover, 
if,  during  the  course  of  a  transaction 
which,  at  its  inception,  did  not  involve 
a  violation  of  section  406(b)(1)  or 
406(b)(2).  a  diveiSBnce  of  interests 


develops  between  the  plan  and  the 
fiduciary,  the  fiduciary  roust  take  steps 
to  eliminate  the  conflict  of  interest  in 
order  to  avoid  engaging  in  a  prohibited 
transaction. 

In  the  view  of  the  Department,  the 
mere  investment  of  assets  of  a  plan  on 
identical  terms  with  a  fiduciary's 
investment  for  its  own  account  and  in 
the  same  relative  proportions  as  the 
fiduciary's  investment  would  not.  in 
itself,  cause  the  fiduciary  to  have  an 
interest  in  the  transaction  that  may 
affect  its  best  judgment  as  a  fiduciary. 
Therefore,  such  an  investment  would 
not.  in  itself,  violate  section  406(b)(1).  In 
addition,  such  shared  investment,  or  an 
investment  by  a  plan  with  another 
account  maintained  by  a  common 
fiduciary,  pursuant  to  reasonable 
procedures  established  by  the  fiduciary 
would  not  cause  the  fiduciary  to  act  on 
behalf  of  (or  represent)  a  party  whose 
mterests  are  adverse  to  those  of  the 
plan,  and  therefore,  would  not,  in  itself, 
violate  section  406(bX2).« 

With  respect  to  section  406(a)(1)(D)  of 
the  Act  which  prohibits  the  transfer  to. 
or  use  by  or  for  the  benefit  of  a  party  in 
interest  (includir>g  a  fiduciary)  of  the 
assets  of  a  plan,  it  is  the  opinion  of  the 
Department  that  a  party  in  interest  does 
not  violate  that  section  merely  because 
he  derives  some  incidental  benefit  from 
a  transaction  involving  plan  assets.  We 
are  assuming,  for  purposes  of  this 
analysis,  that  the  fiduciary  does  not  rely 
upon  and  is  not  otherwise  dependent 
upon  the  participation  of  plans  in  order 
to  undertake  its  share  of  the  investment. 

Thus,  with  respect  to  the  investment 
of  plan  assets  in  shared  investments 
which  are  made  simultaneously  with 
investments  by  a  fiduciary  for  its  own 
account  on  identical  terms  and  in  the 
same  relative  proportions,  it  is  the  view 
of  the  Department  that  any  benefit  that 
the  fiduciary  might  derive  from  sucJi 
investment  under  these  circumstances  is 
incidental  and  would  not  violate  section 
406(a)(1)(D)  of  the  Act. 

Accordingly,  since  it  appears  that  the 
method  by  which  the  interests  in  the 
real  estate  investments  are  allocated  to 
the  Accounts  maintained  by  Prudential 
does  not  result  in  per  se  prohibited 
transactions  under  the  Act.  the 
Department  has  not  proposed  exemptive 
relief  mth  respect  to  the  initial  sharing 
of  these  investments. 


•This  anatysis  does  not  address  any  issues  which 
may  ahM  under  section  406(b)(Z)  whare 
Inwstroents  are  shared  aoteiy  bjr  t<<o  or  nor* 
separate  accounts  malnlaioad  by  a  coomoa 
fiduciary  and  the  partidpation  of  oae  account  b 
relied  upoa  to  sappon  tlie  laKial  investmeni  of  the 
other  accouoL 
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Notice  to  Interested  Persons 

Those  persons  who  may  be  interested 
>n  the  pendency  of  the  requested 
exemption  include  nduciaries  and 
participants  of  plans  investing  in 
ERISA-Covered  Accounts  which  are 
engaging  in  transactions  described  in 
the  proposed  exemption.  Because  of  the 
number  of  affected  persons,  the 
Department  has  determined  that  the 
only  practical  form  of  providing  notice 
to  interested  persons  is  the  distribution, 
by  Prudential,  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  to  the  appropriate  fiduciaries  of 
each  plan  described  above.  The 
distribution  will  occur  within  30  days  of 
the  publication  of  the  notice  of 
proposed  exemption  in  the  Federal 
Register. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualiHed  person  from  certain  other 
provisions  of  the  Act  and  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  406(b)(3)  of  the 
Act  and  section  4975(c)(1)(F)  of  the 
Code; 

(3)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 


statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Conunents  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 
the  address  above,  within  the  time 
period  set  forth  above.  All  comments 
will  be  made  a  part  of  the  record. 
Comments  and  requests  for  a  hearing 
should  state  the  reasons  for  the  writer's 
interest  in  the  pending  exemption. 
Comments  received  will  be  available  for 
public  inspection  with  the  application 
for  exemption  at  the  address  set  forth 
above. 

PROPOSED  EXENfPTION 

Section  I — Exemption  for  Certain 
Transactions  Involving  the  Management 
of  Investments  Shared  by  Two  or  More 
Accounts  Maintained  by  Prudential 

If  the  exemption  is  granted,  as 
indicated  below,  the  restrictions  of 
certain  sections  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  certain  parts  of  section  4975  of  the 
Code  shall  not  apply  to  the  following 
transactions  if  the  conditions  set  forth  in 
Section  IV  are  met: 

(a)  Transfers  Between  Accounts 

(1)  The  restrictions  of  section 
406(b)(2)  of  the  Act  shall  not  apply  to 
the  sale  or  transfer  of  an  interest  in  a 
shared  investment  (including  a  shared 
joint  venture  interest)  between  two  or 
more  Accounts  (except  the  General 
Account),  provided  that  each  ERISA- 
Covered  Account  pays  no  more,  or 
receives  no  less,  than  fair  market  value 
for  its  interest  in  a  shared  investment. 

(2)  The  restrictions  of  sections  406(a). 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)(A) 
tlirough  (E)  of  the  Code  shall  not  apply 
to  the  sale  or  transfer  of  an  interest  in 

a  shared  investment  (including  a  shared 
joint  venture  interest)  between  ERISA- 
Covered  Accounts  and  the  General 
Account,  provided  that  such  transfer  is 
made  pursuant  to  stalemate  procedures, 
described  in  this  notice  of  proposed 
exemption,  adopted  by  the  inde()endent 
fiduciary  for  the  ERISA-Covered 
Account,  and  provided  further  that  the 
ERISA-Covered  Account  pays  no  more 
or  receives  no  less  than  fair  market 
value  for  its  interest  in  a  shared 
investment. 

(b)  Joint  Sales  of  Property — The 
restrictions  of  sections  406(a),  406(b)(1) 
and  406(b)(2)  of  the  Act  and  the 


sanctions  resulting  ftx>m  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code  shall  not  apply  to  the  sale  to  a 
third  party  of  the  entire  interest  in  a 
shared  investment  (including  a  shared 
joint  venture  interest)  by  two  or  more 
Accounts,  provided  that  each  ERISA- 
Covered  Account  receives  no  less  than 
fair  market  value  for  its  interest  in  the 
shared  investment. 

(c)  Additional  Capital  Contributions — 
The  restrictions  of  sections  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
either  to  the  making  of  a  pro  rata  equity 
capital  contribution  by  one  or  more  of 
the  Accounts  to  a  shttred  investment;  or 
to  the  making  of  a  Disproportionate  [as 
defined  in  Section  V(d)|  equity  capital 
contribution  by  one  or  more  of  such 
Accounts  which  results  in  an 
adjustment  in  the  equity  ownership 
interests  of  the  Accounts  in  the  shared 
investment  on  the  basis  of  the  fair 
market  value  of  such  interests 
subsequent  to  such  contribution, 
provided  that  each  ERISA-Covered 
Account  is  given  an  opportunity  to 
make  a  pro  rata  contribution. 

(d)  Lending  of  Funds — The 
restrictions  of  sections  406(a),  406(b)(1) 
and  406(b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code  shall  not  apply  to  the  lending  of 
funds  fit>m  the  General  Account  to  an 
ERISA-Covered  Account  to  enable  the 
ERISA-Covered  Account  to  make  an 
additional  pro  rata  contribution, 
provided  that  such  loan — 

(A)  Is  unsecured  and  non-recourse 
with  respect  to  participating  plans, 

(B)  Bears  interest  at  a  rate  not  to 
exceed  the  prevailing  rate  on  90-day 
Treasury  Bills, 

(C)  Is  not  callable  at  any  time  by  the 
General  Account,  and 

(D)  is  prepayable  at  any  time  without 
penalty. 

(e)  Shared  Debt  Investments — In  the 
case  of  a  debt  investment  that  is  shared 
between  two  or  more  Accounts, 
including  one  or  more  of  the  ERISA- 
Covered  Accounts.  (1)  the  restrictions  of 
sections  406(a)  and  406(b)(1)  and  (2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  any  material  modification  in  the 
terms  of  the  loan  agreement  resulting 
from  a  request  by  the  borrower,  any 
decision  regarding  the  action  to  be 
taken,  if  any,  on  behalf  of  the  Accounts 
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in  tb«  ev»ot  of  a  loan  deiiuh  by  the 
borro%v6r,  or  any  •xmdse  of  a  right 
under  the  loan  agrsenwnt  in  the  evott 
of  such  default,  and  (2)  the  restrictions 
of  section  406(b)(2)  of  the  Act  shall  not 
apply  to  any  decision  by  Prudential 
thereof  on  behalf  of  two  or  more  ERISA- 
Covered  Accounts:  (A)  not  to  modify  a 
loan  agraemenl  as  requested  by  the 
borrower,  or  (B)  to  exercise  any  rights 
provided  in  the  loan  agreement  in  the 
event  of  a  loan  de&uh  by  the  borrower, 
even  tbou^  the  independent  fiduciary 
(or  ooe  (but  not  all)  of  such  Accounts 
has  approved  such  modification  or  has 
not  approved  the  exercise  of  such  rights. 

Section  II— Exemption  for  Certain 
Transactions  Involving  the  Management 
of  Joint  Venture  Interests  Shared  by  Two 
or  More  Accounts  Maintained  by 
Prudential 

If  ihe  exemption  is  granted,  the 
restrictions  of  certain  sections  of  the  Act 
and  the  sanctions  resulting  from  the 
appUcatioo  of  certain  parts  of  sectkto 
4975  of  the  Code  shall  not  apply  to  the 
following  transactions  resuhing  from 
the  sharing  of  an  investment  in  a  real 
estate  joint  venture  between  two  or 
more  Accounts,  if  the  conditions  set 
forth  in  Section  IV  are  met: 

(a)  Additional  Capital  Conthbutioma — 
(1)  The  restrictions  of  sections  406(a). 
406(bNl)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(l)iA) 
through  (E)  of  the  Code  shall  not  apply 
to  the  making  of  additional  pro  rata 
equity  capital  contributions  by  one  or 
more  Accounts  pcffticipating  in  the  )oint 
venture. 

(2)  The  restrictions  of  sections  406(a). 
406(b)(  1 )  and  406(b)(2)  of  the  Act  end 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)(A) 
through  (£)  of  the  Code  shell  not  apply 
to  the  lending  of  funds  from  the  Gena«I 
Account  to  an  ERISA-Covered  Account 
to  enable  the  ERlSA-Covered  Account  to 
make  an  additional  pro  rata  capital 
contribution,  provided  that  such  loan — 

(A)  Is  unsecured  and  non-recourse 
with  respect  to  the  participating  plans, 

(B)  Bears  interest  at  a  rate  not  to 
exceed  the  prevaiUng  rate  on  90-day 
Treasury  Bills, 

(C)  Is  not  callable  at  any  time  by  the 
General  Account  and 

(D)  Is  prepayable  at  any  time  wit)M>ut 
penalty. 

(3)  The  restrictions  of  sections  406(a). 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975  (c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 


to  the  making  of  Disproportionate  las 
deHnad  in  section  V(d)l  additional 
equity  capital  contributions  (or  the 
feilure  to  make  such  additional 
contributions)  in  the  joint  venture  by 
one  or  more  Accounts  which  resuh  in 
an  adiustment  in  the  equity  ownership 
interests  of  the  Accounts  in  the  |oint 
venture  on  the  basis  of  the  fair  market 
value  of  such  joint  venture  interests 
subsequent  to  such  contributions, 
provided  thai  each  ERISA-Covered 
Account  is  given  an  opportunity  to 
provide  its  proportionate  share  of  the 
additional  equity  capital  contributions; 
and 

(4)  In  the  event  a  co-venturer  fails  to 
provide  all  or  any  pari  of  its  pro  rata 
share  of  an  additional  equity  capital 
contribution,  the  restrictions  of  sections 
406(a),  406(b)(1)  and  406(bM2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  making  of  Disproportionate 
additional  equity  capital  contributions 
to  the  joint  venture  by  the  General 
Account  and  an  ERISA-Covered 
Account  up  to  the  amount  of  such 
contribution  not  provided  by  the  co- 
venturer  which  resuh  in  an  adjustment 
in  the  equity  ownership  interests  of  the 
Accounts  in  the  joint  venture  on  the 
basis  provided  in  the  joint  venture 
agreement,  provided  that  such  ERISA- 
Covered  Account  is  given  an 
opportunity  to  participate  in  ail 
additional  equity  capital  contributions 
on  a  proportionate  basis. 

(b)  Third  Party  Purchase  C^fers — (1) 
In  the  case  of  an  offer  by  a  third  party 
to  purchase  any  property  owned  by  ihe 
joint  venture,  the  restrictions  ef  sections 
406(a).  406(b)(1)  and  406(b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  acquisition  by  the  Accounts, 
including  one  or  more  ERISA-Covered 
Accountls),  on  either  a  proportionate  or 
Disproportionate  basis  of  a  co-venturer's 
Brterest  in  the  joint  venture  in 
connection  with  a  decision  an  behalf  of 
such  Accounts  to  reject  such  purchase 
offer,  provided  that  each  ERISA-Covered 
Account  is  first  given  an  opportunity  to 
participate  in  the  acquisition  on  a 
proportionate  basis;  and 

(2)  The  restrictions  of  section 
406(b)(2)  of  the  Act  shall  not  apply  to 
any  acceptance  by  Prudential  on  behalf 
of  two  or  more  Accounts,  including  one 
or  more  ERISA-Covered  Accountis),  of 
an  offer  by  a  third  party  to  purchase  a 
property  owited  by  the  joint  venture 
even  though  the  independent  fiduciary 
for  one  (but  not  all)  of  such  ERISA- 


Covered  Acoountisj  has  not  approved 
the  acceptance  of  the  offer,  provided 
that  such  declining  ERISA-Covered 
Accountls)  are  first  afforded  the 
opportunity  to  buy  out  both  the  co- 
venturer  and  "selling"  Account's 
interests  in  the  joint  venture. 

(c)  Bights  of  First  Refusal— {^)  In  the 
case  of  die  right  to  exercise  a  right  of 
first  refusal  described  in  a  joint  venture 
agreement  to  purchase  a  co-venturer's 
interest  in  the  joint  venture  at  the  price 
ofTiBred  for  such  interest  by  a  third  party, 
the  restrictions  of  sections  406(a). 
M06(b)(l)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resuhing  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  acquisition  by  such  Accounts, 
including  one  or  more  ERISA-Covered 
Accountlsl,  on  either  a  proportionate  or 
Disproportionate  basis  of  a  co-venturer's 
interest  in  the  joint  venture  in 
connection  with  the  exercise  of  such  a 
right  of  first  refusal,  provided  that  each 
ERISA-Covered  Account  is  first  given  an 
opportunity  to  participate  on  a 
proportionate  biasis:  md 

(2)  The  restrictions  of  section 
406fb)(2)  of  the  Act  shall  not  apply  to 
any  decision  by  Prudential  on  behalf  of 
the  Accounts  not  to  exercise  such  a  right 
of  first  refusal  even  though  the 
independent  fiduciary  for  one  (but  not 
all)  of  siKih  ERISA-Covered  Accounts 
has  approved  the  exercise  of  the  right  of 
first  refusal,  provided  that  none  of  the 
ERISA-Covered  Accounts  that  approved 
the  exerrise  of  the  right  of  first  refusal 
decides  to  buy-out  the  co-venturer  on  its 
own. 

(d)  Buy-Sell  Options— (1)  In  the  case 
of  the  exercise  of  a  buy-sell  option  set 
forth  in  the  joint  venture  agreement,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  406(b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code  shall  not  apply  to  the  acquintion 
by  one  or  more  of  the  Accounts  on 
either  a  proportionate  or 
Disproportionate  basis  of  a  co-venturer's 
interest  in  the  joint  venture  in 
connection  with  the  exercise  of  such  a 
buy-sell  option,  provided  that  each 
ERISA-Covered  Account  is  first  given    . 
the  opportunity  to  participate  on  a 
proportionate  basis;  and 

(2)  The  restrictions  of  section 
406(b)(2]  of  the  Act  shall  not  apply  to 
any  decision  by  f^dential  on  behalf  of 
two  or  more  Accotmts,  including  one  or 
more  ERISA-Covered  Accountis).  to  sell 
the  interest  of  such  Accounts  in  the 
joint  venture  to  a  co- venturer  even 
though  the  independent  fiduciary  for 
one  ^ut  not  all)  of  such  ERISA-Covered 
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Accountls)  has  not  approved  such  sale, 
provided  that  such  diiiapproving  ERISA- 
Covered  Account  is  first  afforded  the 
opportunity  to  purchase  the  entire 
interest  of  the  co-venturer. 

Section  IB— Exemption  for  Transactions 
Involving  a  Joint  Venture  or  Persons 
Related  to  a  Joint  Venture 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code  by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code  shall  not  apply, 
if  the  conditions  in  Section  FV  are  met, 
to  any  additional  equity  or  debt  capital 
contributions  to  a  joint  venture  by  an 
EIRISA-Covered  Account  that  is 
participating  in  an  interest  in  the  joint 
venture,  or  to  any  material  modification 
in  the  terms  of,  or  action  taken  ujxin 
default  with  respect  to,  a  loan  to  the 
joint  venture  in  which  the  ERISA- 
Covered  Account  has  an  interest  as  a 
lender,  where  the  joint  venture  is  a 
peaty  in  interest  solely  by  reason  of  the 
ownership  on  behalf  of  the  General 
Account  of  a  50  percent  or  more  interest 
in  such  joint  venture. 

Section  IV— General  Conditions 

(a)  The  decision  to  jjarticipate  in  any 
ERISA-Covered  Account  that  shares  real 
estate  investments  must  be  made  by 
plan  fiduciaries  who  are  totally 
unrelated  to  Prudential  and  its  afBliates. 
This  condition  shall  not  apply  to  plans 
covering  employees  of  Prudential. 

(b)  Each  contracthoMer  or  prospective 
contractholder  in  an  ERISA-Covered 
Account  which  shares  or  proposes  to 
share  real  estate  investments  is  provided 
with  a  written  description  of  potential 
conflicts  of  interest  that  may  result  from 
the  sharing,  a  copy  of  the  notice  of 
pendency,  and  a  copy  of  the  exemption 
if  granted. 

(c)  An  independent  fiduciary  must  be 
appointed  on  behalf  of  each  ERISA- 
Covered  Account  participating  in  the 
sharing  of  investments.  The 
independent  fiduciary  shall  be  either 

(1)  A  business  organization  which  has 
at  least  five  years  of  experience  with 
resp>ect  to  commercial  real  estate 
investments, 

(2)  A  committee  composed  of  three  to 
five  individuals  who  each  have  at  least 
five  years  of  experience  with  respect  to 
commercial  real  estate  investments,  or 

(3)  The  plan  sponsor  (or  its  designee) 
of  a  plan  (or  plans)  that  is  the  sole 
participant  in  an  ERISA-Covered 
Account. 

(d)  The  independent  fiduciary  or 
independent  fiduciary  committee 
member  shall  not  be  or  consist  of 
Prudential  or  any  of  its  affiliates. 


(e)  No  organization  or  individual  may 
serve  as  an  independent  fiduciary  for  an 
ERISA-Covered  Account  for  any  fiscal 
year  if  the  gross  income  (other  than 
fixed,  non-discretionary  retirement 
income)  received  by  such  organization 
or  individual  (or  any  partnership  or 
corporation  of  which  such  organization 
or  individual  is  an  officer,  director,  or 
ten  percent  or  more  partner  or 
shareholder)  from  Prudential,  its 
affiliates  and  the  ERISA-Covered 
Accounts  for  that  fiscal  year  exceeds 
five  percent  of  its  or  his  or  her  annual 
gross  income  from  all  sources  for  the 
prior  fiscal  year.  If  such  organization  or 
individual  had  no  income  for  the  prior 
fiscal  year,  the  five  percent  Umitation 
shall  be  applied  with  reference  to  the 
fiscal  year  in  which  such  organization 
or  individual  serves  as  an  independent 
fiduciary.  The  income  limitation  shall 
not  include  compensation  for  services 
rendered  lO  a  single-customer  ERISA- 
Covered  Account  by  an  independent 
fiduciary  who  is  initially  selected  by  the 
Plan  sponsor  for  that  ERISA-Covered 
Account. 

The  income  limitation  will  include 
income  for  services  rendered  to  the 
Accounts  as  independent  fiduciary 
imder  any  prohibited  transaction 
exemption(s)  granted  by  the 
Department.  Notwithstanding  the 
foregoing,  such  income  limitation  shall 
not  include  any  incrane  for  services 
rendered  to  a  single  customer  ERISA- 
Covered  Account  by  an  indepemdent 
fiduciary  selected  by  the  Plan  sponsor  to 
the  extent  determined  by  the 
Department  in  any  subsequent 
prohibited  transaction  exemption 
proceeding. 

In  addition,  no  organization  or 
individual  who  is  an  independent 
fiduciary,  and  no  partnership  or 
corporation  of  which  such  organization 
or  individual  is  an  officer,  director  or 
ten  percent  or  more  partner  or 
shareholder,  may  acquire  any  property 
bom,  sell  any  property  to,  or  borrow  any 
funds  from.  Prudential,  its  affiliates,  or 
any  Account  maintained  by  Prudential 
or  its  affiliates,  during  the  period  that 
such  organization  or  individual  serves 
as  an  independent  fiduciary  and 
continuing  for  a  period  of  six  months 
after  such  organization  or  individual 
ceases  to  be  an  independent  fiduciary, 
or  negotiate  any  such  transaction  during 
the  period  that  such  organization  or 
individual  serves  as  independent 
fiduciary. 

(f)  The  independent  fiduciary  acting 
on  behalf  of  an  ERISA-Covered  Account 
shall  have  the  responsibility  and 
authority  to  approve  or  reject 
recommendations  noade  by  Prudential 
or  its  affiliates  for  each  of  the 


transactions  in  this  proposed 
exemption.  In  the  caae  of  a  possible 
transfer  or  exchange  of  any  interest  in  a 
shared  investment  between  the  General 
Account  and  an  ERISA-Covered 
Account,  the  independent  fiduciary 
shall  also  have  full  authority  to 
negotiate  the  terms  of  the  transfer. 
Prudential  and  its  affiliates  shall  involve 
the  independent  fiduciary  in  the 
consideration  of  contemplated 
transactions  prior  to  the  making  of  any 
decisions,  and  shall  provide  the 
independent  fiduciary  with  whatever 
information  may  be  necessary  in  making 
its  determinations. 

In  addition,  the  independent  fiduciary 
shall  review  on  an  as-needed  basis,  but 
not  less  than  twice  aimually,  the  shared 
real  estate  investments  in  the  ERISA- 
Covered  Account  to  determine  whether 
the  shared  real  estate  investments  are 
held  in  the  best  interest  of  the  ERISA- 
Covered  Account. 

(g)  Prudential  maintains  for  a  period 
of  six  years  from  the  date  of  the 
transaction  the  records  necessary  to 
enable  the  persons  described  in 
paragraph  (h)  of  this  Section  to 
determine  whether  the  conditions  of 
this  exemption  have  been  met,  except 
that  a  prohibited  transaction  will  not  be 
considered  to  have  occurred  if,  due  to 
circumstances  beyond  the  control  of 
Prudential  or  its  affiUates,  the  records 
are  lost  or  destroyed  prior  to  the  end  of 
the  six-year  period. 

(h)(1)  Except  as  provided  in  paragraph 
(2)  of  this  subsection  (h)  and 
notwithstanding  any  provisions  of 
subsection  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
subsection  (g)  of  this  Section  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  bv — 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service, 

(B)  Any  fiduciary  of  a  plan 
participating  in  an  ERISA-Covered 
Account  who  has  authority  to  acquire  or 
dispose  of  the  interests  of  the  plan,  or 
any  duly  authorized  employee  or 
representative  of  such  fiduciary, 

(C)  Any  contributing  employer  to  any 
plan  participating  in  an  ERISA-Covered 
Account  or  any  duly  authorized 
employee  or  representative  of  such 
employer,  and 

(D)  Any  participant  or  beneficiary  of 
any  plan  participating  in  an  EIRISA- 
Covered  Account,  or  any  duly 
authorized  employee  or  representative 
of  such  participant  or  benefidary. 

(2)  None  of  tiie  persons  described  in 
subparagraphs  (B)  through  (D)  of  this 
subsection  (h)  shall  be  authorized  to 
examine  trade  secrets  of  Prudential,  any 
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nf  its  affiliates,  or  commercial  or 
financial  information  which  is 
privileged  or  confidential. 

Section  V^Definitions 

For  the  purposes  of  this  exemption: 

(a)  An  "affiliate"  of  Prudential 
includes — 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  Prudential, 

(2)  Any  officer,  director  or  employee 
of  Prudential  or  person  described  in 
section  V(a)(l),  and 

(3)  Any  partnership  in  which 
Prudential  is  a  partner. 

(b)  An  "Account"  means  the  General 
Account  (including  the  general  accounts 
of  Prudential  affiliates  which  are 
managed  by  Prudential),  any  separate 
account  managed  by  Prudential,  or  any 
investment  advisory  account,  trust, 
limited  partnership  or  other  investment 
account  or  fund  managed  by  Prudential. 

(c)  The  "General  Accoimt"  means  the 
general  asset  account  of  Prudential  and 
any  of  its  af^liates  which  are  insurance 
companies  licensed  to  do  business  in  at 
least  one  State  as  defined  in  section 
3(10)  of  the  Act. 

(d)  An  "ERISA-Covered  Account" 
means  any  Account  (other  than  the 
General  Account)  in  which  employee 
benefit  plans  subject  to  Title  1  or  Title 
n  of  the  Act  participate. 

(e)  "Disproportionate"  means  not  in 
proportion  to  an  Account's  existing 
equity  ownership  interest  in  an 
investment,  joint  venture  or  joint 
venttire  interest. 

The  proposed  exemption,  if  granted, 
will  be  subject  to  the  express  conditions 
that  the  material  facts  and 
representations  contained  in  the 
application  are  true  and  complete,  and 
that  the  application  acou'ately  describes 
all  material  terms  of  the  transactions  to 
be  consummated  pursuant  to  the 
exemption. 

FOfl  FURTHER  INFORMA-nON  COHTACT:  Gary 
H.  Lefkowitz  of  the  Department. 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  niunber.) 

Signed  at  Washington,  DC,  this  7th  day  of 
October,  1993. 

Ivan  L.  Stracfeld, 

Director.  Office  of  Exemption  Detenninations, 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 
IFR  Doc.  93-25232  Filed  10-14-93;  8:45  am) 
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[AppHeaUon  Na  D-9213.  •(  al.] 

Proposed  Exemption*  Texas 
Instrument  Employees  Pension  Plan, 
elal. 

AQENCV:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  pro{>osed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Attentioi}: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5S07,  200  Constitution 
Avenue.  NW,  Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 


proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
8UPPt.EMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  Hied  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17,  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Texas  Instruments  Employees  Pension 
Plan  (the  Plan)  Located  in  Dallas,  Texas 

(Application  No.  I>-9213| 

Proposed  Exemption 

The  Etepartment  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted  the  restrictions 
of  section  406(a)(1)(A),  406(a)(1)(D), 
406(a)(2),  406(b)(1),  406(b)(2),  and 
407(a)(1)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  leasing  by  the 
Plan  to  Texas  Instruments,  Inc.  (the 
Employer)  of  either  or  both  of  two 
parcels  of  improved  real  property 
located  in  Dallas,  Texas  (the  Dallas 
Parcels)  and  to  the  continued  holding  by 
the  Plan  of  the  Dallas  Parcels,  effective 
upon  the  sale,  lease,  or  other  disposition 
to  third  parties  of  another  parcel  owned 
by  the  Plan,  located  in  a  suburb  of 
Detroit,  Michigan  (the  Michigan  Parcel), 
or  upon  the  expiration  of  the  existing 
lease  between  the  Plan  and  the 
Employer  on  the  Michigan  Parcel.  This 
exemption  is  conditioned  upon  the 
adherence  to  the  material  facts  and 
representations  described  herein  and 
upon  the  satisfaction  of  the  following 
requirements: 
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(a)  An  independent  qualified 
fiduciary  (the  I/F],  acting  on  behalf  of 
the  Plan,  determines  that  the 
transactions  are*feasible,  in  the  interest 
of.  and  protective  of  the  Plan; 

(b)  The  1/F  manages  the  Dallas  Parcels 
on  an  on-going  basis  and  is  empowered 
to  take  whatever  action  it  deems 
appropriate  to  serve  the  best  interest  of 
the  Plan  nnd  its  participants  and 
beneficiaries,  including  but  not  limited 
to  the  retention,  leasing,  or  sale  of  the 
Dallas  Parcels: 

(c)  The  fair  market  value  of  the  Dallas 
Parcel(s)  will  at  no  time  exceed  twenty- 
five  percent  (25%)  of  the  value  of  the 
total  assets  of  the  Plan; 

(d)  The  1/T  negotiates,  reviews,  and 
approves  the  terms  of  the  leases  with 
the  Employer  on  the  Dalias  Parcels; 

I  (e)  The  terms  and  conditions  of  each 
M  the  leases  with  the  Employer  on  the 
Dallas  Parcels  will  be  no  less  favorable 
to  the  Plan  than  ihosf  obtainable  by  the 
Plan  under  similar  cirrumstanc-es  when 
negotiated  at  arm's  length  with 
unrelated  third  parties; 

(0  An  independent  qualified 
appraiser  determines  the  fair  market 
walue  of  the  rental  on  each  of  the  Dallas 
Parcels; 

(g)  The  1/F  monitors  compliance  with 
the  terms  of  the  leases  on  the  Dallas 
Parcels  to  the  Employer  throughout  the 
duration  of  such  leases  and  is 
responsible  for  leg^ly  enforcing  the 
Myment  of  the  rent  and  the  proper 
jerformance  of  all  other  obligations  of 
he  Employer  under  the  terms  of  the 
tases  on  the  Dallas  Parcels; 

(h)  The  Plan  incurs  no  fee,  costs, 
::pmmissions,  or  other  charges  or 
>Kpenses  as  a  result  of  its  participation 
n  the  transactions,  other  than  the  fee 
payable  to  the  I/F;  and 

(j)  The  I/F  ensures  that  the  terms  and 
conditions  described  herein  are  at  all 
time  satisfied.' 

Summlry  of  Facts  and  Representations 

1.  The  Employer  and  sponsor  of  the 
Plan  is  a  Delaware  corporation  with 
offices  at  13500  North  Central 
Expressway,  Dallas,  Texas.  The 
Elmployer  is  engaged  in  the  manufacture 
and  sale  of  a  variety  of  products  in  the 
electrical  and  electronic  industry  for 
industrial,  consumer,  and  government 
markets.  It  is  represented  that  the 
Employer  employs  over  40,000 
individuals  and  sponsors  several 
employee  benefit  plans. 

2.  The  Plan  is  a  defined  benefit 
pension  plan  which,  as  of  September  18, 


1992,  had  participants  and  beneficiaries 
totaling  approximately  42,625.  The 
administrator  of  the  Plan  is  a  retirement 
committee  composed  of  three  members 
who  are  officers  of  the  Employer.  As  of 
May  31, 1992,  the  Plan's  assets  had  an 
aggregate  fair  market  value  of 
approximately  $680.0  million. 

All  the  assets  of  the  Plan  are  held  in 
a  single  trust  (the  Trust)  for  which  the 
Northern  Trust  Company,  an  Illinois 
corporation,  serves  as  trustee.  The  assets 
of  the  Plan  held  in  the  Trust  consist  of 
various  securities  and  real  property. 

The  Plan's  real  property  noldings  in 
the  Trust  include  six  parcels.  Among 
these  six,  are  the  two  Dallas  Parcels  and 
the  Michigan  Parcel  (collective,  the 
Properties).  It  is  represented  that  the 
Plan  acquired  the  Michigan  Parcel  and 
a  substantial  portion  of  one  of  the  Dallas 
Parcels  from  the  Employer  and  that  each 
of  these  three  Properties  are  currently 
leased  in  their  entirety  to  the  Employer. 
These  Properties  have  an  estimated 
value  of  $20.1  million  and  constitute 
approximately  3%  of  the  total  value  of 
the  Trust's  assets.^ 

3.  The  Plan  acquired  the  Michigan 
Parcel,  located  at  33767  West  Twelve 
Mile  Road,  Farmington  Hills,  Michigan, 
on  March  14, 1980,  at  a  cost  of 
$1,406,096.  The  Michigan  Parcel 
presently  consists  of  approximately  16.5 
acres  of  commercial  real  estate.  It  is 
represented  that  the  Plan  in  1981 
constructed  an  office  complex  and 
warehouse  on  the  Michigan  Parcel  at  a 
total  cost  for  the  building  of  $3,757,769. 
The  aggregate  cost  to  the  Plan  for  the 
land  and  the  buildings  was 
approximately  $5.2  million.  An 
appraisal  of  the  Michigan  Parcel 
prepared  by  J.  Rodney  Layton,  MAI,  of 
Holmes  and  Layton,  Inc..  real  estate 
appraisers  and  counselors,  established 
the  fair  m.irket  value  of  the  Michigan 
Parcel  on  March  1, 1993,  at  $3,745,000.3 
It  is  represented  that  the  fair  market 
value  of  the  Michigan  Parcel  constitutes 


<  For  purposm  of  this  exemption,  references  (o 
tpeciPic  provisions  of  Title  I  of  the  Act,  unless 
Dtberwise  specified,  refer  also  to  the  corresponding 
provisions  of  the  Code. 


>  The  Employer  represents  thai  the  exemption 
provided  by  section  408<e)  of  the  Act  applies  to  the 
acquisition  by  the  Plan  of  the  Dallas  Parcels  artd  the 
Michigan  Parcel  and  the  leaseback  of  these 
F^penies  to  the  Employer.  The  Department  herein 
does  not  opine  whether  the  requirements  of  the 
statutory  exemption,  as  set  forth  by  section  408(e) 
of  the  Ad.  have  been  met  by  the  Employer  under 
the  circumstances  described.  Farther,  the 
Department  herein  is  not  proposing  relief  for  any 
violation  of  Part  4  of  the  Act  which  may  have  arisen 
as  a  result  of  the  acquisition  or  holding  of  these 
three  Properties. 

Mt  is  represented  that  the  Plan  has  received  from 
an  unrelated  third  party  an  offer  to  purchase  the 
Michigan  Parcel  for  cash  in  the  amount  of  $4. ITS 
million,  subject  to  various  conditions,  including  but 
not  limited  to.  the  purchaser's  remainiirg  satisned 
with  the  Michigan  Parcel  after  the  expiration  of  a 
ninety  (90)  day  review  period  and  the  purchaser's 
obtaining  occupancy  of  the  property  on  or  before 
February  1.  19*i. 


approximately  .6%  of  the  total  value  of 
the  Plan's  assets. 

The  lease  agreen>ent  between  the  Plan 
and  the  Employer  on  the  Michigan 
Parcel  provided  for  an  initial  lease  term 
of  twelve  (12)  years  that  commenced  on 
)une  1, 1981,  and  expired  on  May  31. 
1993.  Pursuant  to  that  agreement,  the 
Employer  could  have  extended  the  lease 
term  for  up  to  three  (3)  additional  five 
(5)  year  periods.  However,  by  letter 
dated  February  9, 1993,  the  Employer 
agreed  to  renew  the  lease  for  a  period 
of  only  one  (1)  year  from  the  May  31, 
1993,  expiration  date,  in  order  to  avoid 
the  occurrence  of  a  prohibited 
transaction  while  consideration  of  this 
proposed  exemption  is  pending  and  to 
enable  the  Plan  to  market  the  Michigan 
Parcel  to  a  potential  tliird  party 
purcha.ser  free  of  any  contingency.  It  is 
represented  that  the  Ejnployer  does  not 
intend  to  continue  leasing  the  Michigan 
Parcel  after  May  31, 1994. 

It  is  represented  that  rent  on  the 
Michigan  Parcel  during  the  first  ten  (10) 
years  of  the  initial  lease  term  was 
charged  at  a  fixed  rale  tl^at  provided  to 
the  Plan  an  annual  net  return  equal  to 
approximately  11.8%  of  the  Plan's  total 
investment  in  the  MitJiigan  Parcel. 
Rental  charges  for  the  final  two  (2)  years 
of  the  initial  term  or  for  any  extended 
term  were  to  be  determined  by  reference 
to  the  prevailing  market  rate  for 
properties  of  comparable  quality,  size, 
utility,  and  location;  provided  that  the 
Plan  received  the  same  annual  net 
return,  and  the  rent  did  not  decrease.  It 
is  represented  that  the  renewal  by  the 
Employer  for  the  one  (l)  year  term  due 
to  expire  in  1994  is  at  the  current  rental 
rate  under  the  lease  agreement. 

4.  One  of  the  two  IDelias  Parcels 
consists  of  a  tract  of  approximately  13.2 
acres  of  land  which  is  improved  by  an 
office/industrial  facility,  situated  at  the 
intersection  of  Walnut  Lane  and  Floyd 
Road  (the  Floyd  Road  Parcel)  in  the 
northern  portion  of  Dalias,  Texas.  The 
Plan  acquired  the  Floyd  Road  Parcel  on 
July  23, 1979,  from  the  Royal  Gorge 
Company,  an  unrelated  third  party,  and 
completed  construction  on  the  office/ 
industrial  facility  on  March  18, 1981,  at 
a  total  cost  for  the  land  and  building  of 
approximately  $6  million.  The  Floyd 
Avenue  Parcel  is  estimated  to  have  a 
current  fair  market  value  of 
approximately  $6.2  million. 

"The  Plan  agreed  to  lease  the  Floyd 
Avenue  Parcel  to  the  Employer, 
pursuant  to  a  lease  agreement  which 
provided  for  an  initial  lease  term  of  ten 
(10)  years,  commencing  on  March  18. 
1981,  and  expiring  on  March  17, 1991. 
Upon  expiration  of  the  initial  term,  the 
lease  was  renewed  for  an  additional 
period  of  five  (5)  years  which  is  due  to 
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expire  on  March  17. 1996.  Pursuant  to 
the  lease  agreement,  the  Employer  may 
extend  the  lease  term  for  up  to  two  (2) 
additional  five  (5)  year  periods. 

Rent  on  the  Floyd  Road  Parcel  during 
the  initial  term  was  charged  at  a  fixed 
rate  that  provided  the  Plan  with  an 
annual  net  return  equal  to 
approximately  12.25%  of  the  Plan's 
total  investment  in  the  Floyd  Road 
Parcel.  At  the  commencement  of  each 
additional  five  (5)  year  extended  term, 
rent  will  be  determined  by  reference  to 
prevailing  market  rates  at  the  beginning 
of  each  subsequent  five  (5)  year  term, 
but  such  reference  will  in  no  instance 
cause  a  decrease  in  rent. 

5.  The  other  of  the  Dallas  Parcels  is 
located  on  Lemmon  Avenue  (the 
Lemmon  Avenue  Parcel)  near 
downtown  Dallas,  Texas.  The  Lemmon 
Avenue  Parcel  actually  consists  of  two 
adjacent  tracts  of  land  13  acres  and  1.4 
acres,  respectively,  aggregating 
approximately  14.4  acres.  The  Lemmon 
Avenue  Parcel  is  improved  by  an  office/ 
industrial  facility.  It  is  represented  that 
the  Plan  acquired  bom  the  Employer  on 
December  27, 1960,  the  13  acre  tract  of 
the  Lemmon  Avenue  Parcel  with  its 
improvements,  at  a  cost  of 
approximately  $3.7  million.  On  October 
19,  1964,  the  Plan  acquired  the 
additional  1.4  acres  of  land  of  the 
Lemmon  Avenue  Parcel  from  an 
unrelated  third  party.  Subsequently,  the 
Employer  constructed  capital 
improvements  on  the  13  acre  tract  as  an 
extension  to  the  existing  building  on 
that  parcel.  It  is  represented  that  when 
the  capital  improvements  were 
completed  in  1987,  the  Plan  purchased 
from  the  Employer  such  capital 
improvements  at  a  cost  of 
approximately  $4.3  million.  The 
Lemmon  Avenue  Parcel,  including  all 
additional  land  and  improvements,  is 
estimated  to  have  a  current  fair  market 
value  of  $9.6  million. 

The  entire  Lemmon  Avenue  Parcel  is 
and  has  been  leased  to  the  Employer. 
The  orignal  lease  agreement  between  the 
Plan  and  the  Employer  on  the  Lemmon 
Avenue  Parcel  provided  for  a  single, 
non-extendable  term  at  a  fixed  annual 
net  rate  of  return  equal  to  approximately 
11.5%  of  the  Plan's  original  investment. 
The  original  lease  term  commenced  on 
March  31, 1962,  and  was  to  have 
expired  on  December  31. 1989. 
However,  on  December  21, 1987,  upon 
completion  of  the  capital  improvements 
and  the  Plan's  purchase  of  such 
improvements,  the  Plan  entered  into  an 
extended  lease  with  the  Employer  for  a 
fixed  term  of  ten  (10)  years  from  January 
1, 1990,  through  December  31, 1999, 
with  no  renewal  options.  During  this 
current  extended  lease  term,  rent  is 


fixed  in  two  amounts.  The  first  amount 
applies  to  the  capital  improvements  for 
the  period  January  1, 1988,  through 
December  1, 1997,  and  includes  an 
annual  net  return  of  approximately 
9.5%  of  the  Plan's  total  investment  in 
the  capital  improvements.  Under  the 
provisions  of  the  extended  lease  term, 
the  Employer  is  not  obligated  to  pay 
rent  with  respect  to  the  capital 
improvements  for  the  period 
commencing  January  1. 1998  through 
December  31. 1999.  The  second  amount 
applies  to  the  remainder  of  the  Lemmon 
Avenue  Parcel  for  the  period  January  1, 
1990,  through  December  31, 1999,  and 
includes  an  annual  net  return  of 
approximately  11.5%  of  the  Plan's  total 
investment  in  the  Lemmon  Avenue 
Parcel,  excluding  the  capital 
improvements.  During  the  final  five  (5) 
years  of  the  extended  term,  the  second 
amount  of  rent  will  be  adjusted,  if 
necessary,  by  reference  to  the  prevailing 
market  rate  for  properties  of  comparable 
quality,  size,  utility,  and  location: 
provided  that  such  reference  will  in  no 
instance  cause  a  decrease  in  rent. 

The  Employer  represents  that  in  1990 
it  first  discovered  underground  water 
contamination  at  the  Lemmon  Avenue 
Parcel.  It  is  further  represented  that  the 
contamination  possibly  occurred  as  a 
result  of  manufacturing  operations 
formerly  conducted  on  the  premises  by 
the  Employer.  In  this  regard,  the 
Employer  has  retained  an  independent 
environmental  expert  to  determine  the 
extent  of  the  contamination  and  to 
design  remedial  actions  to  remove  such 
contamination.  Accordingly,  the 
Employer  has  agreed  to  indemnify  and 
hold  the  Trust  harmless  with  respect  to 
all  costs  of  such  remedial  action  and 
will  protect  the  Trust  from  any  losses  as 
a  result  of  the  contamination. 

6.  It  is  represented  that  the  Dallas 
Parcels  and  the  Michigan  Parcel  are 
presently  deemed  to  be  "qualifying 
employer  real  property."  within  the 
meaning  of  section  407(d)(4)  of  the  Act. 
This  representation  is  based,  in  part,  on 
the  fact  that  these  three  Properties  are 
leased  to  the  Employer  by  the  Plan  and 
the  fact  that  such  Properties  are  not  all 
located  in  the  same  geographic  area.  The 
applicant  maintains  that  the 
"substantial  number"  requirement  and 
the  requirement  that  the  parcels  be 
"dispersed  geographically,"  as  set  forth 
in  section  407(d)(4)(A)  of  the  Act  are 
met.*  As  a  result,  the  applicant 


maintains  that  the  acquisition  and 
leasing  of  the  three  Properties  has  been 
pursuant  to  the  statutory  exemption 
provided  by  section  408(e)  of  the  Act 
and  4975  of  the  Code.  Similarly,  the 
applicant  maintains  that  the  purcha.se  of 
the  capital  improvements  on  the 
Lemmon  Avenue  Parcel  in  December 
1987,  by  the  Plan  from  the  Employer 
was  also  covered  by  section  408(e). 

It  is  anticipated  that  either,  as  noted 
in  footnote  3  above,  the  Plan  will  on  or 
before  February  1, 1994,  sell  the 
Michigan  Parcel  to  third  parties,  or  in 
May  1994,  upon  expiration  of  the  lease 
on  the  Michigan  Parcel,  the  Employer 
will  not  extend  the  term.  In  either  event, 
if  the  Plan  continues  to  lease  the  Dallas 
Parcels  to  the  Employer  after  the 
disposition  of  the  Michigan  Parcel,  the 
applicant  maintains  that  the  geographic 
dispersal  requirement,  as  set  forth  in 
section  407(d)(4)(A)  of  the  Act,  may  no 
longer  be  satisfied,  because  the  Dallas 
Parcels  are  located  within  eight  miles  of 
each  other  in  the  same  city.  In  addition, 
if  after  the  disposition  of  the  Michigan 
Parcel,  the  Employer  fails  to  renew  the 
lease  on  one  of  the  Dallas  Parcels  or  if 
the  Plan  sells,  leases,  or  otherwise 
disposes  of  either  the  Floyd  Road  Parcel 
or  the  Lemmon  Avenue  Parcel  to  third 
parties,  then  only  one  of  the  Dallas 
Parcels  would  remain  subject  to  a  lease 
with  the  Employer.  In  this 
circumstance,  the  applicant  maintains 
that  the  "substantial  number" 
requirement,  as  set  forth  in  section 
407(d)(4)(A)  of  the  Act  may  not  be 
satisfied. 

In  the  event  the  Dallas  Parcels  no 
longer  are  deemed  to  be  "qualifying 
employer  real  property,"  it  is 
represented  that  by  continuing  to  hold 
the  Dallas  Parcels  and  continuing  to 
lease  such  parcels  to  the  Employer,  the 
Plan  may  no  longer  be  able  to  rely  on 
the  statutory  exemption  afforded  by 
section  408(e)  of  the  Act.  Accordingly, 
the  applicant  seeks  exemptive  relief  for 
violations  of  section  406  and  407  of  the 
Act  which  may  arise  from  the  Plan's 
continued  holding  and  leasing  of  either 
or  both  of  the  Dallas  Parcels  to  the 
Employer,  effective  upon  the  sale,  lease, 
or  other  disposition  to  third  parties  of 
the  Michigan  Parcel  or  upon  the 


<  As  Ml  forth  in  relevant  part  below,  section 
407(dU4)  of  the  Act.  deHnes  the  term  "qualifying 
employer  real  property"  as  parcels  of  employer  real 
propertjr— (A)  if  a  substantial  number  of  the  parcels 
are  dispersed  geographically:  (B)  if  each  parcel  of 
real  property  and  the  improvements  thereon  are 
suitable  (or  adaptable  without  excessive  cost)  for 


more  than  one  use:  and  (C)  even  If  all  of  such  real 
property  is  leased  to  one  lessee  (which  may  be  an 
employer,  or  an  afHIiate  of  an  employer).  Section 
40B(e)  of  the  Act  provides,  in  relevant  part,  for  the 
acquisition,  sale,  or  lease  by  a  plan  of  qualifying 
employer  real  property  (as  defined  in  section 
407(d)(4))— (1)  if  such  acquisition,  sale,  or  lease  is 
for  adequate  consideration  ....  (2)  if  no  commission 
is  charged  with  respect  thereto,  and  (3)  if^  ...(B)  in 
the  case  of  an  acquisition  or  lease  of  qualifying 
employer  real  property  by  a  plan  which  is  not  an 
eligible  individual  account  plan. ...  the  lease  or 
acquisition  is  not  prohibited  by  section  407(a). 
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expiration  of  the  existing  lease  with  the 
Employer  on  the  Michigan  Parcel. 

7.  It  IS  represented  that  the  proposed 
transactions  are  feasible,  in  that  such 
transactions  will  be  monitored  by  an  1/ 
F.  It  is  further  represented  that  there  are 
sufficient  safeguards  for  the  Plan  and  its 
participants  and  beneficiaries.  In  this 
regard,  it  is  represented  that  the  I/F  has 
the  obligation  to  assess  the  prudence  of 
the  continued  ownership  by  the  Plan  of 
the  Properties  and  to  negotiate,  when 
appropriate,  favorable  terms  for  the  sale, 
lease,  or  other  disposition  of  such 
Properties.  Under  the  terms  of  the 
proposed  exemption,  it  is  represented 
that  the  I/F  is  responsible  for  monitoring 
and  legally  enforcing  the  payment  of 
rent  and  the  proper  performance  of  all 
other  obligations  of  the  Employer  under 
the  terms  of  the  leases  on  the  Dallas 
Parcels.  The  I/F  is  also  responsible  for 
ensuring  that  all  the  terms  and 
conditions  as  described  herein  are  at  all 
times  satisfied. 

The  applicant  represents  that  the 
proposed  exemption  is  in  the  interest  of 
the  Plan,  and  its  participants  and 
beneficiaries,  in  that  the  I/F  is 
responsible  for  making  careful, 
reasoned,  and  well-supported  decisions 
for  the  holding,  disposal,  or  leasing  of 
the  Properties.  Such  an  exemption 
would  permit  the  Plan  to  continue  to 
own  the  Dallas  Parcels  and  to  lease  such 
parcels  to  the  Employer,  until  such  time 
as  these  parcels  can  either  be  disposed 
of  in  an  orderly  fashion  or  leased  to 
parties  other  than  the  Employer.  The 
applicant  maintains  that  without  the 
requested  exemption  and  in  order  to 
avoid  the  occurrence  of  prohibited 
transactions,  the  Plan  would  have  to 
choose  between:  (a)  Terminating 
prematurely  the  existing  leases  with  the 
Employer  on  the  Dallas  Parcels:  (b) 
disposing  of  both  Dallas  Parcels 
simultaneously  in  a  forced  sale  in  a 
depressed  real  estate  market;  or  (c) 
disposing  of  one  of  the  Dallas  Parcels 
simultaneously  with  the  expiration  of 
the  Employer's  lease  on  the  other  parcel. 
Alternatively,  the  Plan  would  have  the 
choice  of  acquiring  another 
"geographically  dispersed"  parcel, 
leasing  it  to  the  Employer,  and 
continuing  to  rely  on  the  statutory 
exemption  provided  by  section  408(e)  of 
the  Act.  The  applicant  maintains  that 
none  of  these  options  would  be  in  the 
best  interest  of  the  Plan,  because  such 
actions  would  be  taken  solely  to  avoid 
the  consequences  of  committing  a 
prohibited  transaction,  rather  than  with 
regard  to  whether  such  actions  were 
proper,  prudent,  or  desirable. 

8.  The  NationsBank  of  Texas,  N.A. 
(NationsBank)  (formerly  NCNB  Texas 


National  Bank] ',  a  national  banking 
association,  has  been  retained  to  act  on 
behalf  of  the  Plan  as  the  I/F  with  respect 
to  the  proposed  transactions.  In  this 
regard,  the  fees  and  expenses  of 
NationsBank  in  connection  with  the 
proposed  exemption  will  be  paid  by  the 
Plan.  NationsBank  acknowledges  it  is  a 
fiduciary  and  that  it  possesses  complete 
authority  and  control  respacting 
whether  the  Plan  will  retain,  lease,  or 
sell  any  or  all  of  the  three  Properties 
that  are  described  herein.  NationsBank 
represents  that  it  understands  its  duty  as 
fiduciary  is  to  act  prudently  and  solely 
in  the  interest  of  the  Plan's  participants 
and  beneficiaries  and  for  the  exclusive 
purpose  of  providing  benefits  to  such 
participants  and  beneficiaries. 

With  respect  to  NationsBank's 
qualifications  to  serve  as  I/F,  it  is 
represented  that  NationsBank  has 
general  experience  in  acting  as  a 
fiduciary  and  specific  experience  in 
acting  on  behalf  of  employee  benefit 
plans.  In  this  regard,  as  of  May  31, 1992, 
NationsBank  had  in  excess  of  $45 
billion  in  assets  under  discretionary 
management,  including  more  that  $21 
billion  in  assets  of  employee  benefit 
plans  subject  to  the  Act.  NationsBank  is 
now  the  subtrustee  and  was  previously 
the  trustee  of  the  Plan  with  respect  to 
the  three  Properties  described  herein 
and  as  such  developed  a  thorough 
knowledge  of  the  Properties.  In 
addition,  it  is  represented  that 
NationsBank,  through  its  Real  Estate 
Investment  Services  unit  located  in 


'  It  is  represented  that  NationsBank  has  become 
involved  in  certain  lawsuits  and  investigations 
through  its  relationship  with  various  predecessors 
and  afniiates.  In  this  regard,  it  is  represented  that 
the  Department  has  recenlty  investigated  the 
procedures  and  practices  employed  by  the 
predecessor  of  NationsBank.  NCNB  Texas  National 
Bank,  involving  the  receipt  and  disposition  of 
proxies  for  stock  owned  by  its  employee  benefit 
plan  clients.  Enclosed  with  the  application  is  a 
copy  of  a  letter,  dated  August  28, 1992.  from  the 
Dallas  Area  Office  which  indicates  that  the 
investigation  was  concluded  and  that  no  further 
action  by  the  Department  was  contemplated  at  that 
time. 

In  addition,  NationsBank  is  involved  in  litigation, 
as  a  result  of  its  affiliation  through  a  common 
parent  corporation  with  NationsBank  Trust 
Company  (Georgia),  N.A.  (NationsBank  Trust).  It  is 
represented  that  NationsBank  Trust,  the  purchaser 
of  Citizens  and  Southern  Trust  Company  (Citizens), 
has  been  named  in  a  lawsuit  solely  because  of  its 
position  as  successor  to  Citizens.  The  litigation 
involves  allegations  of  breach  of  fiduciary  duty  in 
the  conduct  of  Citizens,  as  trustee  for  an  ESOP,  with 
respect  to  its  procedures  and  decision  making  on 
tenders.  The  suit  was  filed  in  1992  and  is  pending 
in  the  U.S.  District  Court  for  the  Northern  District 
of  Georgia  (No.  1:92-CV-1474-HTW).  The 
Department  has  obtained  summary  judgment  on 
one  of  its  allegations  involving  indemnification 
running  from  the  ESOP  sponsor  to  Qtizens.  A 
motion  for  reconsideration  has  been  filed  by 
NationsBank  and  is  pending.  No  trial  date  has  been 


Dallas,  Texas,  is  familiar  with  the  real 
estate  markets  in  which  the  Dallas 
Parcels  are  located. 

With  respect  to  its  independence, 
NationsBank  represents  that  it  has  no 
interlocking  directorships  with  the 
Employer.*  However,  NationsBank  does 
provide  cash  management,  payroll 
checking,  foreign  currency  exchange, 
and  related  banking  services  to  the 
Employer.  In  its  capacity  as  a 
commercial  bank.  NationsBank  receives 
deposits  from,  and,  in  the  past,  has 
served  as  a  lender  to,  the  Employer  and 
certain  of  its  subsidiaries.  It  is 
represented  that  the  Employer  does  not 
engage  in  long-term  borrowing  from 
NationsBank,  but  maintains  a  line  of 
credit  with  NationsBank  which  if  it 
were  in  full  use  by  the  Employer  would 
amount  to  .025%  of  NationsBank 
outstanding  credit  facilities,  as  of  May 
14, 1993.  It  is  represented  that 
NationsBank  has  also  served  as  a  former 
trustee  or  is  currently  serving  in  the 
capacities  as  investment  manager  for  a 
stock  index  fund,  and  as  a  custodian  of 
securities  issued  by  the  Employer  under 
various  trusts  estabhshed  for  other  plans 
sponsored  by  the  Employer  or  its 
subsidiaries.  It  is  represented  that  fees 
received  from  the  Employer  by 
NationsBank  for  services  rendered 
constitute  less  than  one  quarter  of  one 
percent  (.25%)  of  NationsBank's  total 
armual  net  income  of  $434,550,000.  as 
of  December  31, 1992. 

In  light  of  the  Employer's  expressed 
intention  not  to  renew  the  lease  on  the 
Michigan  Parcel.  NationsBank  has 
determined  that  it  is  in  the  interest  of 
the  Plan  to  either  sell  or  lease  the 
Michigan  Parcel  to  a  third  party  in  order 
to  insure  an  adequate  rate  of  return  to 
the  Plan.  In  this  regard,  NationsBank 
represents  that  it  presently  has  an  offer 
from  a  good  faith  purchaser  for  the  sale 
of  the  Michigan  Parcel  and  will 
consummate  such  sale  only  if  it 
determines,  at  the  time  of  the  closing, 
that  the  sale  price  is  at  fair  market  value 
or  better. 

With  respect  to  the  Dallas  Parcels, 
however,  according  to  NationsBank,  the 
sale  or  leasing  of  such  parcels  to  third 
parties  is  presently  not  a  prudent  course 
of  action  and  is  not  in  the  best  interests 
of  the  Plan  and  its  participants  and 
beneficiaries.  In' this  regard, 
NationsBank  represents  that  the  real 
estate  market  conditions  in  Dallas, 
Texas,  are  such  that  the  Plan  would  not 
realize  as  favorable  a  return  on  its 
investment,  were  it  to  sell  one  or  both 


•  It  is  represented  that  directors  and  officers  of  th« 
Employer  have  6t>m  time  to  time  served  as  directors 
of  the  parent  and  affiliates  ot  RepublicBank  Dallas, 
N.A.,  the  predecessor  oi  NationsBanL 
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of  the  Dallas  Parcels.  Fuither.  in  the 
view  of  NationsBank,  the  discovery  of 
environmental  contamination  on  the 
Lemmon  Avenue  Parcel  significantly 
reduces  the  chances  of  a  sale  or  a  lease 
of  that  property  to  third  parties. 
NationsBank  notes  that  both  of  the 
Dallas  Parcels  are  currently  leased  to  the 
Employer  under  favorable  terms.  For 
this  reason  and  those  stated  above. 
NationsBtmk  believes  that  the  Flan 
should  continue  to  hold  the  Dallas 
Parcels  and  continue  its  leasing 
arrangements  with  the  Employer  until 
such  time  as  the  disposition  of  the 
Dfillas  Parcels  is  prudent  and  in  the  best 
interest  of  the  Plan  and  its  participants 
and  beneficiaries. 

NationsBank  represents  that  the 
leasing  and  continued  holding  of  the 
Dallas  Parcels  is  administratively 
feasible  in  that  procedures  are  in  place 
with  respect  to  these  parcels:  (a)  To 
maintain  income  and  expense  records; 
(b)  to  secure  adequate  hazard  insurance 
and  other  appropriate  types  of 
insurance;  (c)  to  procure  periodic 
updates  of  appraisals:  (d)  to  monitor 
timely  payment  of  real  estate  taxes, 
repairs,  and  capital  expenditures:  and 
(e)  to  monitor  leases  and  rents  and 
follow  up  in  a  timely  fashion  on 
delin()uencies. 

NationsBank  represents  that  the 
proposed  transactions  are  protective  of 
the  Plan  in  that  the  fair  market  value  of 
all  three  Properties  constitutes  no  more 
than  Tive  percent  (5%)  of  the  total  value 
of  the  assets  of  the  Plan,  h  is  further 
represented  that  currently  the  Floyd 
Avenue  Parcel  and  Lemmon  Avenue 
Parcel  involve  .9%  and  1.4%  of  the 
Plan's  assets,  respectively.  NationsBank 
represents  that  it  will  monitor  the 
proportion  of  Plan  assets  constituted  by 
the  Dallas  Parcels  and  will  take  steps 
necessary  to  insure  that  at  all  times 
during  the  transactions  the  value  of  the 
Dallas  Parcels  do  not  constitute  more 
than  twenty-five  percent  (25%)  of  the 
value  of  the  Plan's  total  assets.  In  this 
regard,  if  it  appears  to  NationsBank  that, 
due  to  shrinkage  in  the  value  of  other 
Plan  assets  or  increase  in  the  value  of 
the  Dallas  Parcels,  the  value  of  such 
parcels  is  approaching  twenty-five 
percent  (25%)  oi  the  total  value  of  the 
assets  in  the  Plan,  NationsBank  will 
lease  one  or  both  of  the  Dallas  Parcels 
to  unrelated  third  parties  or  dispose 
entirely  of  one  or  both  in  order  to 
prevent  exceeding  the  twenty-five 
percent  (25%)  limitation,  as  set  forth  in 
this  proposed  exemption. 

It  IS  represented  tnat  the  transactions 
are  in  the  interest  of  the  Plan  in  that  the 
Dallas  Parcels  provide  a  fiavorable 
rpturn.  In  this  regani,  the  Lemmon 
Avenue  Parcel  and  the  Floyd  Avenue 


Parcel  provide  cash  flow,  respectively, 
in  the  amount  of  $116,087  and  $61,904 
from  monthly  rental  income. 

NationsBank  represents  that  it  has 
caused  a  review  of  the  terms  of  the 
existing  leases  on  the  Dallas  Parrels.  In 
this  regard,  NationsBank  notes  that  the 
leases  on  the  Dallas  Parcels  provide  for 
triple  net  terms.  Further,  NationsBank 
has  determined  that  the  lease  on 
Lemmon  Avenue  Parcel  terminates  only 
upon  its  expiration,  and  the  lease  on  the 
Floyd  Avenue  Parcel  provides  for 
termination  of  the  lease  upon  its 
expiration  or  upon  condemnation  of  the 
property.  In  the  opinion  of  NationsBank, 
these  restrictive  termination  provisions 
of  the  leases  on  the  Dallas  Parcels  are 
protective  of  the  rights  of  the  Plan  and 
its  participants. 

NationsBank  has  also  examined  the 
rental  rates  in  the  leases  on  the  Dallas 
Parcels  and  has  determined  that  the 
rentals  currently  in  effect  under  the 
leases  are  at  least  as  favorable  to  the 
Plan  as  those  obtainable  h^m  unrelated 
third  parties  under  similar 
circumstances.  In  making  this 
determination,  NationsBank  has  relied 
upon  the  reprort  of  an  independent 
appraiser.  NationsBank  represents  that 
it  has  taken  into  consideration  the 
following  factors:  (a)  That  the  value  of 
each  of  the  three  Properties  compared 
favorably  with  like  properties  in  the 
area,  and  (b)  that  the  duration  of  the 
initial  and  renewal  terms  of  each  lease, 
and  the  adiustment  of  the  rental  rate  to 
market  rates  compared  favorably  with 
lease  provisions  on  similar  properties. 
In  the  opinion  of  NationsBank,  the 
rental  rates  on  the  Dallas  Parcels  were 
determined  by  the  fair  market  value  of 
rents  in  leases  on  similar  properties,  and 
provisions  in  the  leases  on  the  E)anas 
Parcels  ensure  that  changes  in  the  value 
of  such  parcels  will  not  affect  the  rents 
receiveo  by  the  Plan. 

Further,  NationsBank  represents  that 
in  a  timely  feshion  before  the 
transactions  occur,  it  will  obtain  and 
assess  appraisals  from  independent, 
qualified  MAI  appraisers  on  each  of  the 
Dallas  Parcels,  and  will  review  the 
existing  leases  on  such  parcels. 
NationsBank  represents  that  after  such 
review,  unless  the  rental  rates  on  the 
existing  leases  on  the  Dallas  Parcels  are 
at  or  above  fair  market  value  and  the 
other  terms  are  at  least  as  favorable  to 
the  Plan  as  arm's  length  terms  with 
unrelated  third  parties,  it  will 
renegotiate  and  approve  new  lease  terms 
on  the  Dallas  Parcels  to  obtain  fair 
market  value  terms  prior  to  entering  into 
the  transactions. 

NationsBank  represents  that,  during 
the  duration  of  the  leases  on  the  Dallas 
Parcels  and  for  as  long  as  the  Plan 


continues  to  hold  the  Dallas  Parcels,  it 
will  monitor  both  the  Dallas  commercial 
market  and  the  leases  on  the  Dallas 
Parcels.  If.  at  the  expiration  of  either 
lease  or  any  extended  term  on  the  Dallas 
Parcels  it  appears  that  the  renewal  terms 
are  less  favorable  to  the  Plan  than  arm's 
length  terms.  NationsBank  represents 
that  it  will  not  renew,  unless  it  can 
negotiate  arm's  length  terms.  In  this 
regard.  NationsBank  represents  that  it 
will  engaga  an  independent  qualified 
MAI  appraiser  for  advice  before 
determining  the  fair  market  rental  value 
on  the  Dallas  ParceLs.  Further. 
NationsBank  represents  that  it  has 
established  internal  procedures  to 
ensure  that  steps  will  be  taken  upon 
default  or  upon  late  payment  of  rent  by 
the  Employer  on  either  of  the  leases  on 
the  Dallas  Parcels.  Finally.  NationsBank 
has  represented  that  it  will  be 
responsible  for  ensuring  that  the  terms 
and  conditions  as  described  herein  are 
at  all  times  satisfied. 

9.  Angela  H.  Butkus.  MAI  and  L. 
Randall  Denton.  MAL  real  estate 
appraisers  of  L.R.  Denton  &  Co.  (the 
Denton  Appraisers),  have  reviewed  and 
analyzed  certain  appraisal  reports  on 
the  Dallas  Parcels  prepared  by  Henry  S. 
Miller  Appraisal  Corporation  (the  Miller 
Corp.)  and  H.W.  Dunham  &  Associates, 
Inc.  (Dunham  Inc.),  independent, 
qualified  MAI  appraisal  companies 
which  are  unrelated  to  the  Employer. 
The  Denton  Appraisers  have  also 
reviewed  and  analyzed  the  lease 
documents  with  respect  to  the  Floyd 
Avenue  Parcel  and  the  Lemmon  Avenue 
Parcel.  The  purpose  of  the  review  by  the 
Denton  Appraisers  was  to  render  an 
opinion  whether  the  values  on  the 
Dallas  Parcels  included  in  the  appraisal 
reports  were  reasonable  and  whether  the 
terms  and  rental  rates  in  the  leases  on 
the  Dallas  Parcels  reflected  fiair  market 
value. 

The  Denton  Appraisers  reviewed 
three  appraisals  on  the  Lemmon  Avenue 
Parcel:  (a)  A  valuation  prepared  by  the 
Miller  Corp.,  dated  )une  30, 1989.  at 
$6,500,000  ($26.06/SF);  (b)  a  valuation 
prepared  by  Dunham  Inc..  dated  June 
30.  1989.  at  $6,250,000  ($25.06/SF);  and 
(c)  valuations  prepared  by  Dunham  Inc.. 
dated  December  5, 1991.  of  the  fee 
simple  including  the  building 
expansion  at  $7,000,000  ($22.48/SF) 
and  of  the  leased  fee  at  $9,550,000 
($30.67/SF).  The  Denton  Appraisers  also 
reviewed  one  appraisal  on  the  Floyd 
Road  Parcel  prepared  by  Dunham  Inc.  in 
November  27, 1991.  which  estimated 
the  value  of  the  fee  simple  at  $5,400,000 
($20.61/SF)  and  the  value  of  the  leased 
fee  at  $6,150,000  ($23.47/SF). 

With  respect  to  the  fair  market  value 
of  the  Dallas  Parcels,  in  the  opinion  of 
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Ihe  Denton  Appraisers  all  the  appraisal 
reports  described  in  the  paragraph 
above  used  three  approaches  to  value 
and  generally  complied  with  appraisal 
standards.  The  Denton  Appraisers  noted 
that  such  appraisal  reports  contained  a 
sufficient  amount  of  data  in  which  to 
arrive  at  conclusions  of  value.  The 
Denton  Appraisers  were  able  to 
determine  that  the  estimates  of  value 
were  reasonable,  based  on  their  own 
knowledge  of  the  real  estate  market  and 
on  the  comparable  data  found  in  the 
reports. 

With  respect  to  the  leasing  terms  and 
rental  rates  for  the  Dallas  Parcels,  the 
Denton  Appraisers  concurred  that  the 
current  rental  rate  for  the  Floyd  Road 
Parcel  is  considered  to  be  above  market, 
as  of  November  27. 1991,  and  that  the 
current  lease  on  the  Lemmon  Avenue 
Parcel  appeared  also  to  be  above  market 
rates,  as  of  December  5,  1991.  As 
indicated  above,  it  is  represented  that 
before  the  transactions  occur,  the  fair 
market  rental  value  of  the  Dallas  Parcels 
will  be  determined  by  an  independent, 
qualified  MAI  appraiser. 

10.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  meet  the  statutory  criteria 
iftf  section  408(a)  of  the  Act  because: 
r  (a)  The  I/F  will  determine  that  the 
transactions  are  feasible,  in  the  interest 

f.  and  protective  of  the  Plan; 

(b)  The  I/F  will  manage  the  Dallas 
Parcels  on  an  on-going  basis  and  will  be 
empowered  to  take  whatever  action  it 
deems  appropriate  to  serve  the  best 
interest  of  the  Plan  and  its  participants 
and  beneficiaries,  including  but  not 
limited  to  the  retention,  leasing,  or  sale 
of  the  E)allas  Parcels; 

(c)  The  fair  market  value  of  the  Dallas 
Parcel(s)  will  at  no  time  exceed  twenty- 
five  percent  (25%)  of  the  value  of  the 
total  assets  of  the  Plan; 

(d)  The  I/F  will  negotiate,  review,  and 
approve  the  terms  of  the  leases  with  the 
Employer  on  the  Dallas  Parcels; 

(e)  The  terms  and  conditions  of  each 
of  the  leases  with  the  Employer  on  the 
Dallas  Parcels  will  be  no  less  favorable 
to  the  Plan  than  those  obtainable  by  the 
Plan  under  similar  circumstances  when 
negotiated  at  arm's  length  with 
unrelated  third  parties; 

(f)  An  independent  qualified 
appraiser  will  determine  the  fair  market 
value  of  the  rental  of  each  of  the  Dallas 
Parcels; 

(g)  The  I/F  will  monitor  compliance 
with  the  terms  of  the  leases  on  the 
Dallas  Parcels  to  the  Employer 
throughout  the  duration  of  such  leases 
and  is  responsible  for  legally  enforcing 
the  payment  of  the  rent  and  the  proper 
performance  of  all  other  obligations  of 


IT 


the  Employer  under  the  terms  of  the 
leases  on  the  Dallas  Parcels; 

(h)  The  Plan  will  incur  no  fee,  costs, 
commissions,  or  other  charges  or 
expenses  as  a  result  of  its  participation 
in  the  proposed  transactions,  other  than 
the  fee  payable  to  the  I/F;  and 

(j)  The  \l¥  will  ensure  that  the  terms 
and  conditions  described  herein  are  at 
all  times  satisfied. 

Notice  to  Interested  Persons 

Included  among  those  persons  who 
may  be  interested  in  the  pendency  of 
the  requested  exemption  are  all  present 
employees  of  the  Employer  eligible  to 
participate  in  the  Plan,  all  former 
employees  of  the  Employer  with  vested 
benefits  in  the  Plan,  and  all 
beneficiaries  of  deceased  former 
employees  of  the  Employer  currently 
receiving  benefits  from  the  Plan. 

It  is  represented  that  these  various 
classes  of  interested  persons  will  be 
notified,  within  fifteen  (15)  days  of 
publication  of  the  Notice  of  Proposed 
Exemption  (the  Notice)  in  the  Federal 
Register,  either  by  mailing  or  by  posting 
a  photocopy  of  the  Notice,  plus  a  copy 
of  the  supplemental  statement,  as 
required,  pursuant  to  29  CFR 
2570.43(b)(2).  The  applicant  represents 
that  the  posting  will  occur  at  those 
locations  of  the  affected  divisions  of  the 
Employer  that  are  customarily  used  for 
notices  to  employees  with  regard  to 
labor  management  relations  matters. 
Further,  it  is  represented  that  notice  to 
interested  persons  given  by  mail  will  be 
sent  first  class  to  the  last  known  mailing 
address  of  all  former  employees  and 
beneficiaries,  and  to  certain  employees 
located  outside  the  United  States. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  219-8883  (This  is  not  a 
toll-free  number.) 

Mastercraft  Industries,  Inc.  Master 
Employee  Benefit  Plan  &  Trust  (the 
Plan).  Located  in  Mt  Pleasant,  TX 

(Application  Nos.  D-9434  and  D-94351 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  underthe 
authority  of  section  408(a)  of  the  Act 
and  in  accordance  with  the  procedures 
set  forth  in  29  CFR  part  2570,  subpart 
B  (55  FR  32836,  32847.  August  10. 
1990).  If  the  exemption  is  granted  the 
restrictions  of  section  406(a)  and  406 
(b)(1)  and  (b)(2)  of  the  Act  shall  not 
apply  to  the  proposed  sale  by  the  Plan 
to  Mastercraft  Company,  LJ*.  (the 
Employer),  a  party  in  interest  with 
respect  to  the  Plan,  of  certain  real 
property  and  related  personal  property 
(collectively,  the  Property),  provided  the 


sales  price  is  not  less  than  the  fair 
market  value  of  the  Property  on  the  date 
of  the  sale. 

Summary  of  Facts  and  Representations 

1.  Mastercraft  Industries,  Inc.,  a  Texas 
corporation,  was  the  settlor  of 
Mastercraft  Industries,  Ina  Master 
Employee  Benefit  Trust  and  the  original 
employer  under  the  Plan.  The  applicant 
states  that  pursuant  to  a  corporate 
reorganization  for  reasons  of  Texas  state 
taxes,  the  Texas  corporation  transferred 
assets  to  a  newly  formed  corporation. 
This  corporation  was  also  named 
Mastercraft  Industries,  Inc.,  but  was  a 
Delaware  corporation.  The  applicant 
explains  that  the  Delaware  corporation, 
with  itself  as  limited  partner,  formed  a 
Delaware  limited  partnership,  the 
Employer,  which  is  the  employer  of 
Plan  participants  and  has  qualified  to  do 
business  in  Texas. 

2.  The  applicant  represents  that  the 
Plan  is  an  employee  welfare  benefit  plan 
as  defined  in  the  Act  and  that  the  trust 
is  a  voluntary  employees'  beneficiary 
association  exempt  under  section 
501(c)(9)  of  the  Code.  In  this  regard, 
section  3.1  of  the  Plan's  trust  agreement 
states  that  the  Plan  is  intended  to 
qualify  as  a  voluntary  employees' 
beneficiary  association  within  the 
meaning  of  section  501(c)(9)  of  the  Code 
and  that  all  contributions  to  the  Plan 
and  all  of  its  assets  and  earnings  are 
solely  and  irrevocably  dedicated  to  the 
payment  of  benefits  of  the  kind  and  type 
described  in  section  3.1.  That  section 
provides  for  the  payment  of 
hospitalization,  medical,  surgical, 
dental,  disability  income,  vacation  pay, 
holiday  pay,  educational  expenses  for 
employees,  legal  services,  severance 
pay,  death  or  other  similar  benefits  to 
participating  employees,  their 
dependents,  and  in  the  case  of  death 
benefits,  their  designated  beneficiaries. 

The  applicant  explains  that  in 
addition  to  benefits  described  under 
section  3(1)  of  the  Act,  26  CFR 
1.501{c)(9)-3(e)  permits  a  voluntary 
employees'  beneficiary  association  to 
subsidize  recreational  activities.  In  this 
regard.  Article  II  of  the  Plan  provides 
the  following  benefits  for  Plan 
participants:  vacation  pay  benefits 
(§2.1),  health  and  medical  benefits 
(§  2.2),  recreational  facilities  (§  2.3), 
holiday  pay  (§  2.4),  and  educational 
benefits  (§  2.5). 

Sections  4.1  and  4.2  of  the  Plan 
provide  that  contributions  to  fund  the 
benefits  of  the  Plan  shall  be  made  solely 
by  the  Employer,  and  that  all 
contributions  to  the  Plan  by  the 
Employer  shall  be  irrevocable  and 
neither  such  contributions,  nor  any 
income  therefrom  nor  any  increments 
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thereon,  shall  be  used  for  or  diverted  to 
purposes  other  than  for  the  exclusive 
benefit  of  participating  employees,  their 
dependents,  or  in  the  case  of  any  death 
beneCt,  to  their  designated  beneHciaries. 

3.  With  respect  to  recreational 
facilities,  section  2.3  of  the  Plan 
provides  that  all  employees  and  their 
families  shall  be  entitled  to  use  any 
recreational  facility,  defined  as  any 
property  purchased  by  the  Plan  and  any 
improvements  made  to  it  or  any  other 
property  owned  by  the  Employer  for  the 
expressed  intent  of  providing  an  area  for 
employees  to  participate  in  hobbies, 
sports,  physical  Gtness  programs,  and 
other  similar  activities.  This  section 
further  provides  that  the  Plan 
administrator  shall  instruct  the  Plan 
trustee  to  acquire  by  purchase,  lease  or 
rent,  for  the  beneHt  of  all  participating 
employees,  recreational  facilities  such 
as  (but  not  limited  to):  a  lodge  and  a  ski, 
fishing,  or  sail  boat  located  not  further 
than  21X)  miles  from  the  Employer's 
main  office.  Each  participating 
employee,  according  to  this  section,  is 
eligible  to  use  the  facility  on  a  reserved 
basis.  Under  this  section,  the  Plan  is 
responsible  for  all  fees,  taxes,  operating 
costs,  and  maintenance  for  all  facilities. 

4.  The  Plan  covered  102  participants 
as  of  August  31, 1992.  when  the  Plan's 
total  assets  were  comprised  of  the 
Property  and  $44,555  in  cash 
equivalents.  The  Plan  trustee.  Mr.  fames 
\V.  Shanahan.  and  his  spouse 
beneficially  own  over  80%  of  the 
Employer.  The  applicant  represents  that 
the  Plan  is  winding  down,  the  Employer 
no  longer  is  fiinding  the  full  cost  of  the 
Plan,  the  Employer  currently  does  not 
intend  to  make  hiture  contributions  to 
the  Plan,  the  Plan  is  in  a  highly  illiquid 
state  because  it  has  been  paying  Plan 
benefits  in  cash,  and  the  Plan  needs 
liquidity  to  pay  for  Plan  benefits  which 
continue  to  accrue.  bi  this  regard, 
section  7.4  of  the  Plan  provides  that 
upon  its  termination,  the  Plan's  assets 
shall  be  used  for  the  payment  of  all 
obligations  of  the  Plan  and.  in  the  sole 
discretion  of  the  Plan  trustee,  to  provide 
additional  benefits  of  the  kind  and  type 
described  in  section  3.1  (described  in 
paragraph  2.  abovo)  to  the  participating 
employees,  or  for  such  other  similar  or 
related  purposes  as  shall  not  adversely 
affect  the  tax  exempt  status  of  the  Flan. 

5.  The  Property  consists  of  a  7.214 
acre  recreational  facility  (the  Facility) 
located  on  Roark  Road.  Lake  Bob 
Sandlin.  Camp  County,  Texas,  and  a 
pontoon  boat,  a  jet  ski,  and  a  barbecue 
cooker  (collectively,  the  Personal 
Property).  The  Facility  has  been  newly 
improved  with  a  concrete  retaining 
wall,  a  gazebo  with  patio  and  deck  area, 
and  a  boathouse  with  deck.  The 


Facility's  fair  market  value  has  been 
appraised  twice  within  the  past  two 
years  at:  $130,555  as  of  August  25, 1992 
by  Gary  M.  Brown  (Mr.  Brown),  SRPA, 
and  $101,795  as  of  August  21. 1991  by 
Dwight  Elledge  (Mr.  Elledge).  MSA- 
MRA-MFLA. 

6.  Mr.  Brown  represents  that  he  is  an 
independent  real-estate  appraiser  and 
owner  of  Gary  Brown  &  Associates,  a 
real-estate  appraisal  and  consultant  firm 
in  Mt.  Pleasant.  Texas,  and  has  been 
actively  engaged  in  the  real-estate 
profession  since  1983,  experienced  in 
real-estate  sales,  management, 
counseling,  and  appraisal.  Mr.  Elledge 
represents  that  he  is  an  experienced  real 
estate  broker  under  the  Texas  Real 
Estate  Commission,  a  Master  Senior 
Appraiser  with  the  National  Assoc,  of 
Master  Appraisers,  and  has  completed 
formal  education  including  real-estate 
appraisal,  law,  marketing,  licensing,  and 
finance.  Both  Mr.  Brown  and  Mr. 
Elledge  represent  that  they  have  no 
personal  interest  in  or  bias  with  respect 
to  thepartici  pants  to  the  proposed  sale. 

7.  The  Plan  purchased  the  Facility  on 
September  22. 1986  for  a  consideration 
of  $125,812.20  from  Clidene  Mobley, 
who  was  not  a  party  in  interest  with 
respect  to  the  Plan.  Since  then,  the  Plan 
has  made  improvements  to  the  Facility 
totaling  $251,295:  $57,251  for  land 
improvements  and  $194,044  for  a  boat 
house,  gazebo,  fence,  and  a  water  well. 
The  Plan  acquired  the  Facility  and 
improved  it  so  as  to  provide  recreational 
benefits  under  the  terms  of  the  Plan. 
The  Property  has  been  used  by  Plan 
participants  for  picnics,  fishing,  boating, 
volleyball,  and  a  fishing  tournament. 
The  Plan  has  realized  no  net  income  or 
net  loss  from  the  Property  because  the 
Property  was  not  purchased  as  a 
financial  investment  but  to  furnish 
recreational  benefits  pursuant  to  the 
Plan's  provisions.'' 

8.  The  applicant  represents  that  all  of 
the  Personal  Property  was  also 
purchased  in  furtherance  of  the 
recreational  benefits  under  the  Plan  and 
that  none  of  it  was  purchased  from  a 
party  in  interest  with  respect  to  the 
Plan.  The  applicant  states  that  no 


'The  Department  notes  that  section  404(a)(1)  of 
the  Act  requires,  among  olb«t  things,  that  • 
flduciary  of  a  plan  must  act  prudmvly.  %A*lf  is  the 
interest  of  the  pian'i  participants  and  beneficiaries, 
and  for  the  exclusive  purpose  of  providing  beneHts 
to  participants  and  beneficiaries.  In  order  to  act 
prudently  in  makjng  decisions  relating  to  providing 
recreatiaoal  benefits  provided  under  a  plan,  plan 
fiduciariMinutI  consider,  among  other  bctors.  the 
availability,  risks,  administrative  feasibility,  and 
advantages  and  disadvantages  to  plan  participants 
of  alteriutiv*  types  of  recreational  asaels.  In  this 
proposed  exemption,  the  Department  expresses  no 
opinion  as  to  whelhat  the  Plan's  acquisition  and 
holding  of  the  Property  satisC«d  the  requirements 
of  section  404(aK  1)  of  the  Act. 


additional  capital  expenditures  for  the 
Personal  Property  were  incurred  by  the 
Plan.  The  above  mentioned  pontoon 
boat  comprising  part  of  the  Personal 
Property  was  purchased  on  )une  30. 
1987  from  Fred  Psye  Marine  for 
$21 ,053.83.  This  is  a  1987  Lowe 
Regency  30-foot  pontoon  boat  with  a  fair 
market  value  of  $5,259  as  of  May  26. 
1993,  according  to  James  Sewell  (Mr. 
Sewell).  of  Sewell's  Marine,  in 
Pittsburg.  Texas.  The  above  mentioned 
jet  ski  comprising  part  of  the  Personal 
Property  was  purchased  on  August  31, 
1986  from  Sewell  Marine  for  $3^79.42. 
This  is  a  1986  Yamaha  Jet  Ski  650A  X- 
2.  with  a  fair  market  value  of  $1 .420  as 
of  May  25. 1993.  according  to  Brad 
Nicholson  (Mr.  Nicholson),  of 
Nicholson  Yamaha-Suzuki,  in  Mt. 
Pleasant.  Texas.  Both  Mr.  Sewell  and 
Mr.  Nicholson  represent  that  they  are 
not  related  in  any  way  to  the  Employe,r 
or  itsprincipals. 

9.  The  baroecue  cooker  comprising 
part  of  the  Personal  Property  was 
purchased  in  1990  or  1991  from  True 
Value  Hardware.  Dallas.  Texas,  for 
approximately  $1,200.  The  applicant  is 
endeavoring  to  obtain  an  appraisal  for 
this  cooker.  The  applicant  represents 
that  if  an  appraisal  is  unavailable,  the 
proposed  sales  price  to  the  Employer  of 
the  barbecue  cooker  will  be  its  initial 
co.st. 

10.  Due  to  the  Plan's  need  for 
liquidity  (see  representation  paragraph 
4.  above),  the  Plan  has  attempted  to  sell 
the  Property  for  some  time.  However, 
because  of  the  depressed  state  of  the 
Texas  economy  and  Texas  real  estate, 
the  Plan  has  not  had  any  purchaser 
willing  to  pay  what  the  Plan  beUeves  to 
be  fair  value  for  the  Property  To 
provide  liquidity  to  the  Plan,  therefore, 
the  Employer  proposes  to  purchase  the 
Property  for  its  fair  market  value  on  the 
date  of  the  proposed  sale.  The  applicant 
represents  that  the  Plan  trustee  will 
obtain  an  updated  appraisal  of  the 
Facility  and  an  updated  appraisal  of 
each  of  the  items  of  Personal  Property 
as  of  the  date  of  the  proposed  sale.  The 
Employer  would  pay  the  proposed  sales 
price  in  a  single  lump  sum  cash 
payment  on  the  date  of  the  proposed 
sale.  The  Plan  would  not  pay  any 
commissions  or  other  expenses  incurred 
in  effecting  the  proposed  sale.  The 
Employer  will  bear  all  attorneys*  fees, 
recordation  fees,  and  title  company  fees, 
if  any. 

The  applicant  points  out  that  if  the 
proposed  transaction  is  executed,  the 
Plan  will  have,  after  the  sale,  a  liquid 
asset  (cash)  still  subject  to  the 
requirements  of  Treasury  regulations 
section  1.501(c)(9)-4.  which  prohibits 
inurement  to  the  employer,  or  a  private 
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shareholder  or  individual  other  than 
throu^  the  payment  of  permitted 
beneHts.  Thus,  a  sale  of  illiquid 
property  at  fair  market  value  will  not 
drain  funds  firom  the  Plan.  Further, 
upon  termination  of  the  Plan,  pursuant 
-  to  sections  7.4  and  3.1  thereof,  the 
Plan's  funds  can  be  used  only  to  provide 
benefits  to  participating  employees. 

11.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  exemption  criteria  set  forth 
in  section  408(a)  of  the  Act  because:  (a) 
The  proposed  sale  will  be  a  one-time 
transaction  for  cash;  (b)  the  sales  price 
will  not  be  less  than  the  fair  market 
value  of  the  Property  on  the  date  of  the 
sale;  (c)  the  Plan  will  not  pay  any 
commissions  or  other  expenses  incurred 
in  effecting  the  proposed  sale;  (d)  the 
Property  produces  no  income  for  the 
Plan,  which  has  tried  unsuccessfully  to 
sell  it  for  its  fair  market  value  to 
unrelated  parties;  and  (e)  the  proposed 
sale  will  provide  the  Plan,  which  is 
winding  down  and  is  in  a  highly 
illiquid  state,  with  the  cash  needed  to 
pay  benefits  to  its  participants,  who 
have  not  made  contributions  to  the  Plan. 
FOR  FURTHER  rNFORMATKM  COWTACT:  Mrs. 
Miriam  Freund,  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  number.) 

General  Informatioa 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  firom  certain  other 
provisions  of  the  Act  ar.d/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exmnption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  dees 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 


(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/ or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC  this  7th  day  of 
October.  1993. 
Ivan  Strasfcld. 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 

|FR  Doc  93-25231  Filed  10-14-93:  8:45  am) 
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NATIONAL  SaENCE  FOUNDATION 

Permit  Application  Received  Under  tha 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permit  application 
received  under  the  Antan:tic 
Conservation  Act. 

summary:  Notice  is  hereby  given  that 
the  National  Science  Foundation  (NSF) 
has  received  a  waste  management 
permit  application  for  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  field  camp  at 
Seal  Island,  South  Shetland  Islands, 
Antarctica,  submitted  to  NSF  pursuant 
to  regulations  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
application,  within  30  days  of  the 
publication  of  this  notice.  Permit 
applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  room  627, 
Office  of  Polar  Programs,  National 
Science  Foundation,  Washington,  DC 
20550. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Peter  R.  Karasik  at  the  above  address  or 
(202) 357-7817. 

SUPPt£MENTARY  MPORMATKM:  NSFs 
Antarctic  Waste  Regulation.  40  CFR  part 


671,  requires  all  U.S.  citizens  and 
entities  to  obtain  a  permit  for  the  use  or 
release  of  a  banned  substance  or 
designated  pollutant  in  Antarctica,  and 
for  the  release  of  waste  in  Antarctica. 
NSF  has  received  a  permit  application 
under  this  Regulation  which  covers 
NOAA's  activities  in  these  areas.  The 
permit  applicant  is: 

Applicant  Dr.  ].L.  Bengston,  National 
Marine  Mammal  Laboratory,  Alaska 
Fisheries  Science  Center,  7600  Sand 
Point  Way  NE.,  Seattle,  WA  98115. 

The  permit  application  applies  to  the 
shore-based  research  and  logistic 
activities  at  a  small  field  camp 
conducted  by  the  NOAA  Antarctic 
Marine  Living  Resources  (AMLR) 
Program;  and  the  proposed  duration  of 
the  permit  is  firom  December  1, 1993 
through  June  30. 1998. 

Activity  for  Which  Permit 
Requested— The  NOAA  AMLR  Program 
involves  the  use  of  a  temporary,  multi- 
year  field  camp  at  Seal  Island,  South 
Shetland  Islands.  Antarctica.  The  field 
camp  was  initially  established  in  the 
1986/87  austral  summer  and  is  intended 
to  be  occupied  only  during  the  austral 
summer  by  4  to  6  marine  mammal  and 
bird  researchers.  The  waste  management 
permit  application  addresses  the 
materials  involved  in  maintaining  the 
field  camp  and  three  observation  blinds 
and  supporting  the  scientific  research  at 
the  site. 
Peter  IL  Karasik, 
Associate  Compliance  Manager. 
[PR  Doc.  93-25325  Filed  10-14-93;  •:45  iin| 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docfcat  No.  50-S28I 

Palo  Verde  Nuclear  Generating  Station, 
Unit  1;  Notice  of  ConsMeraHon  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Considaration 
Datermination,  and  Opportunity  for 
Haartng 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facihty  Operating  License  No.  NPF- 
41  issued  to  Arizona  Public  Service 
Company  (APS)  for  operation  of  the 
Palo  Verde  Nuclear  Generating  Station. 
Unit  No.  1,  located  in  Maricopa  County, 
Arizona. 

The  proposed  amendment  would  add 
a  methodology  supplement  entitled. 
"System  80™  inlet  Flow  Distribution." 
to  the  list  of  methods  used  to  detOTnine 
the  core  operating  hmits. 
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Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
tvill  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
haziuds  consideration,  which  is 
presented  below: 

Standard  1 — Involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  proposed  change  is 
administrative  in  nature  and  does  not  involve 
any  change  to  the  configuration  or  method  of 
operation  of  any  plant  equipment  that  is  used 
to  mitigate  the  consequences  of  an  accident. 
Also,  the  proposed  change  does  not  alter  the 
conditions  or  assumptions  in  any  of  the  Final 
Safety  Analysis  Report  (FSAR)  accident 
analyses.  Since  the  FSAR  accident  analyses 
remain  bounding,  the  radiological 
consequences  previously  evaluated  are  not 
adversely  affected  by  the  proposed  change. 
Therefore,  it  can  be  concluded  that  the 
prop>osed  change  does  not  involve  a 
significant  increase  in  the  probability  of  an 
accident  previously  evaluated. 

Standard  2 — Create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  proposed  change  is 
administrative  in  nature  and  does  not  involve 
any  change  to  the  configuration  or  method  of 
operation  of  any  plant  equipment  that  is  used 
to  mitigate  the  consequences  of  an  accident. 
Accordingly,  no  new  failure  modes  have 
been  defined  for  any  plant  system  or 
component  important  to  safety  nor  has  any 
new  limiting  failure  l)een  identified  as  a 
result  of  the  proposed  change.  Therefore,  it 
can  be  concluded  that  the  proposed  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

Standard  3 — Involve  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  proposed  change  is  administrative  in 
nature  and  does  not  adversely  impact  the 


plant's  ability  to  meet  applicable  regulatory 
requirements.  Therefore,  it  can  be  concluded 
that  the  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
si^ificant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  thirty  (30)  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  Phillips  Building.  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
bom  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  November  15, 1993,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 


wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Phoenix  Public  Library,  12  East 
McDowell  Road,  Phoenix,  Arizona 
85004.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 

order.  

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  {>arty  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
pr(x;eeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  p>etitioner 
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shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  .the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subjeti  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  Hnal 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
Hnal  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
signiHcant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
&le  is.suance  of  any  amendment 

A  request  for  a  bearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission  s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-firee  telephone 
call  to  Western  Union  at  1-^800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 


given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Theodore  R.  Quay: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
n»ne.  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Nancy  C  Loflin,  Esq.,  Corporate 
Secretary  and  Counsel,  Arizona  Public 
Service  Company.  P.O.  Box  53999,  Mail 
Station  9068.  Phoenix.  Arizona  85072- 
3999,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  oHicer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  8, 1993, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC  20555  and 
at  the  local  public  document  room 
located  at  the  Phoenix  Public  Library, 
12  East  McDowell  Road,  Phoenix, 
Arizona  85004. 

Dated  at  Rockviiie,  K4aryiand,  this  12th  day 
of  October. 

For  the  Nuclear  Regulatory  Commission. 

Brian  E.  Holian, 

Project  Manager,  Project  Directorate  V. 
Division  of  Reactor  Projects  lU/IV/V.  Office 
of  Nuclear  Reactor  Regulation. 
IFR  Doc  93-25437  Filed  10-14-93;  8:45  ami 

BILUNOCOOf  79M-at-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Request  for  Clearance  of  Revised 
Form  SF  2823 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35),  this  notice 
announces  a  request  for  clearance  of  a 
revised  information  collection.  Form  SF 
2823,  Designation  of  Beneficiary — 
FEGLI,  is  used  by  any  Federal  employee 
or  annuitant  covered  by  the  Federal 
Employees'  Group  Life  Insurance 
Program  to  instruct  the  Office  of  Federal 


Employees'  Group  Life  Insurance  bow 
to  distribute  the  proceeds  of  his/her  lite 
insurance  when  the  statutcvy  order  of 
precedence  does  not  meet  his/her  needs. 
This  form  was  revised  to  clarify  that 
designations  by  guardians  or  other 
fiduciaries  are  not  acceptable,  to  reflect 
the  current  form  number  of  the  FECLl 
booklet,  to  update  OPM's  address,  and 
to  make  other  minor  language  changes. 

Approximately  1,000  SF  2823  forms 
are  completed  annually.  It  takes 
approximately  15  minutes  to  complete 
this  form.  The  total  annual  burden  is 
250  hours. 

For  copies  of  this  proposal,  contact  C 
Ronald  Trueworthy  on  (703)  908-8550. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
November  15, 1993. 

ADDRESS:  Send  or  deliver  comments 

to— 

David  Lewis,  Office  of  Insurance 
Programs,  Retirement  and  Insurance 
Group.  U.S.  Office  of  Personnel 
Management,  1900  E  Street  NW., 
room  3415,  Washington.  DC  20415. 
and 

Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building.  NW.,  room  3002. 
Washington,  DC  20503. 

FOR  mFORMAT)ON  REGAROMQ 

AOMINtSTRATIVE  COORDINATION— CONTACT: 

Mary  Beth  Smith-Toomey,  Chief, 

Administrative  Management  Branch, 

(202)  606-0623. 

Office  of  Personnel  ManagemenL 

Lorraine  A.  Green. 

Deputy  Director 

IFR  Doc.  93-25309  Filed  10-14-93;  8:45  ami 

BiujMGCooc  taas-9um 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  SutMnitted  tor  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  oi  1980  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Request  to  Non- 
Railroad  Employer  for  Information 
About  Annuitant's  Work  and  Earnings. 

(2)  Form(s)  submitted:  R1^231-F. 

(3)  0^fB  Number:  3220-0107. 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approvaL 
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(5)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of 
collection. 

(6)  Frequency  ofrespoQse:  On 
occasion. 

(7)  Respondents:  Businesses  or  other 
for-profit. 

(8)  Estimated  annual  number  of 
respondents:  See  justification  statement. 

(9)  Total  annual  responses:  600. 

(10)  Average  time  per  response:  .5 
hours. 

(11)  Total  annual  reporting  hours: 
300. 

(12)  Collection  description:  Under  the 
Railroad  Retirement  Act,  benefits  are 
not  payable  if  an  annuitant  works  for  an 
employer  covered  under  the  Act  or  last 
non-railroad  employer.  The  request  will 
obtain  information  on  an  annuitant's 
work  and  earnings  from  a  non-railroad 
employer.  The  information  will  be  used 
for  determining  whether  benefits  should 
be  withheld. 

AOOmONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Dennis 
Eagan,  the  agency  clearance  officer 
(312-751-4693).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald ).  Hodapp,  Raikoad 
Retirement  Board.  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget,  room  3002.  New  Executive 
OfTice  Building,  Washington.  DC  20503. 
Dennis  Eagan. 
Oearance  Officer. 
(FR  Doc.  93-25378  Filed  10-14-93;  8:45  am] 

MLUNOCOOC  7WI6-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

{ReliMe  No.  34-33036;  Intamational  Sertes 
Htltm  No.  589:  File  No.  SR-Amex-03-14] 

Self-Ragulatory  Organizations;  Order 
Approving  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
to  Amendment  No.  2  to  Proposed  Rule 
Cttanges  by  the  American  Stock 
Exchange,  Inc.,  Relating  to  the  Listing 
of  Index  Warrants  Based  on  the  Amex 
Hong  Kong  30  Index 

October  8, 1993. 

I.  Introduction  and  Background 

On  April  13, 1993.  the  American 
Stock  Exchange.  Inc.  ("Amex") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 


of  1934  ("Act"),»  and  Rule  19b-4 
thereunder.!  proposed  rule  changes  to 
list  warrants  based  on  the  Amex  Hong 
Kong  30  Index  ("Hong  Kong  30  Index" 
or  "Index") — an  index  comprised  of 
Hong  Kong  stocks  traded  on  the  Stock 
Exchange  of  Hong  Kong  ("HKSE").  The 
Amex  has  amended  the  proposal  on  two 
separate  occasions,  first  on  April  15. 
1993  3  and  most  recently  on  September 
15. 1993.«  Notice  of  the  proposal  to 
approve  the  Index  warrants  for  listing 
and  trading,  and  Amendment  No.  1 
thereto,  appeared  in  the  Federal 
Register  on  May  12, 1993  ("Notice").* 
No  comments  were  received  on  the 
proposed  rule  changes  set  forth  in  the 


<lSU.S.C78«(bKl)(1982). 

i  17  CFR  240.196-4  (1989). 

'iQn  April  IS.  1993.  the  Amex  amended  the 
proposal  to  require  that  Amex  member  Hrms  will 
be  permitted  only  to  sell  Index  warrants  to  investors 
whose  accounts  have  been  approved  for  options 
trading  pursuant  to  Amex  Rule  921.  The  proposal 
was  also  amended  to  require  that  discretionary 
orders  in  Index  warrants  must  be  approved  and 
initialed  on  the  day  entered  by  a  Senior  Registered 
Options  Principal  or  Registered  Options  Principal. 
See  letter  from  Ellen  T.  Kander,  Special  Counsel. 
Derivative  Securities.  Amex  to  Richard  Zack. 
Branch  Chief.  OfTice  of  Self-Regulatory  Oversight, 
SEC.  dated  April  IS.  1993  ("Amendment  No.  1"). 

«On  September  15.  1993,  the  Amex  amended  the 
proposal  to  require  that  each  Index  component 
stock  be  issued  by  an  entity  with  major  business 
interests  in  Hong  Kong,  listed  for  trading  on  the 
HKSE.  and  that  has  its  primary  trading  market 
located  in  a  country  that  the  Amex  has  an  effective 
and  comprehensive  surveillance  sharing  agreement 
with.  The  Amex  has  agreed  to  remove  any 
component  stocks  failing  to  meet  the  above  listing 
and  maintenance  criteria  within  30  days  after  such 
failure  occurs.  In  addition,  the  Amex  proposes 
establishing  certain  listing  and  maintenance  criteria 
for  Index  component  stocks,  including  criteria 
relating  to  Index  component  stock  capitalization, 
share  price,  trading  volume,  and  trading  share  free 
float.  The  Amex  will  conduct  quarterly  reviews  to 
determine  compliance  with  the  above  criteria  and 
will  replace  Index  component  stocks  that  no  longer 
meet  such  criteria.  The  Amex  also  proposes 
amending  the  proposal  to  require  that  Index 
warrant  issuers  have  a  minimum  tangible  net  worth 
in  excess  of  Si  50,000.000  and  otherwise 
substantially  exceed  the  earnings  requirements  set 
forth  in  section  101(A)  of  the  Amex  Company 
Guide.  Additionally,  the  Amex  proposes 
prohibiting  the  listing  and  trading  of  Index  warrants 
where  the  original  issue  price  of  all  an  issuer's 
Hong  Kong  stock  market  based  index  warrants 
(including  offerings  by  affiliates  of  the  issuers) 
listed  on  a  national  securities  exchange  or  traded 
through  the  bcilities  of  NASDAQ  is  greater  than 
25%  of  the  warrant  issuer's  net  worth.  This  criteria 
will  apply  regardless  of  whether  the  issuer  has 
hedged  its  flnancial  obligations  resulting  from  such 
warrant  issuances.  The  Amex  also  proposes 
amending  the  proposal  to  require  that  Index 
warrants  will  be  margined  as  though  they  were 
options  contracts  sub)ect  to  Amex  Rule  462(d).  See 
letter  from  Benjamin  D.  Krause,  Senior  Vice 
President.  Capital  Markets  Group.  Amex  to  Sharon 
Lawson.  Assistant  Director,  Division  of  Market 
Regulation.  SEC  dated  September  15. 1993 
("Amendment  No.  2"). 

s  See  Securities  Exchange  Act  Release  No.  32269 
(May  5.  1993).  58  FR  28071. 


Notice.  This  order  approves  the 
Exchange's  proposal. 

U.  Description  of  the  Proposal 

The  Amex  proposes  to  list  index 
warrants  based  on  the  Amex  Hong  Kong 
30  Index,  a  new  index  developed  and 
maintained  by  th?  Amex  and  designed 
to  represent  a  substantial  segment  of  the 
Hong  Kong  stock  market. 

A.  Description  of  Hong  Kong  30  Index 

The  Hong  Kong  30  Index,  a 
capitalization-weighted  stock  index, 
designed  and  operated  by  the  Amex,  is 
based  on  the  capitalizations  of  30  stocks 
that  are  traded  on  the  HKSE  and  whose 
issuers  have  major  business  interests 
located  in  Hong  Kong.*  The  HKSE  is  the 
primary  trading  market  for  25  of  the  30 
Index  component  stocks.  The  primary 
trading  market  for  all  of  the  Index 
component  stocks  is  either  Hong  Kong 
or  London.' 

As  of  June  22,  1993,  the  total 
capitalization  of  the  Index  was 
US$157,323  billion.  Market 
capitalizations  of  the  individual  stocks 
in  the  Index  ranged  from  high  of 
US$23.48  billion  to  a  low  of  US$549 
million,  with  the  median  being  US$3.89 
billion.  The  total  number  of  shares 
outstanding  for  the  stocks  in  the  Index 
ranged  from  a  high  of  approximately 
11.152  billion  shares  to  a  low  of  463.960 
million  shares.  The  price  per  share  of 
the  stocks  in  the  Index,  as  of  June  22, 
1993,  ranged  from  a  high  of  US$9.37  to 
a  low  of  US$0.47.  In  addition,  the 
average  daily  trading  volume  of  the 
stocks  in  the  index,  for  the  six-month 
period  ending  May  31,  1993,  ranged 
from  a  high  of  19.369  million  shares  to 
a  low  of  1.027  million  shares,  with  the 
median  being  2.884  million  shares. 

Business  sector  representation  in  the 
Index  as  of  June  22,  1993  was  as 
follows:  (1)  Finance  (25.78%);  (2) 
property  development  (23.08%);  (3) 
utilities  (19.71%);  (4)  conglomerates 
(18.62%);  (5)  hotel/leisure  (4.19%);  (6) 
property  investment  (4.07%);  (7) 
airlines  (2.45%);  (8)  food  retailing 
(23%);  and  (9)  luxury  retailing  (.35%). 

The  highest  weighted  component 
stock  in  the  Index  accounts  for  14.92% 
of  the  Index.  The  Tive  largest  Index 
components  account  for  approximately 


•  The  Amex  has  represented  that  it  will  not 
include  in  the  Index  any  component  stock  whose 
issuer  is  an  entity  formed  and  governed  under  the 
laws  of  the  People's  Republic  of  China.  See  letter 
from  Nathan  Most.  Senior  Vice  President.  New 
Products  Developnr>enl.  Amex  to  Richard  Zack. 
Division  of  Market  Regulation,  SEC  dated 
September  7. 1993. 

'  See  letter  from  Benjamin  D.  Krause.  Senior  Vice 
President.  Capital  Markets  Group.  Amex  to  Sharon 
Lawson,  Assistant  Director,  Division  of  Market 
Regulation,  SEC  dated  September  13, 1993 
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45.86%  of  the  Index's  value.  The  lowest 
weighted  component  stock  comprises 
.35%  of  the  Index. 

B.  Maintenance 

The  Index  will  be  maintained  by  the 
Amex  and  will  contain  at  least  thirty 
component  stocks  at  all  times.  In 
addition,  the  component  stocks  in  the 
Index  must  meet  certain  listing  and 
maintenance  standards  as  discussed 
below.  The  Amex  may  change  the 
composition  of  the  Index  at  any  time  in 
order  to  more  accurately  reflect  the 
composition  and  track  the  movement  of 
the  Hong  Kong  stock  market.  Any 
replacement  component  stock  must  also 
meet  the  component  stock  listing  and 
maintenance  standards  as  discussed 
below.  Further,  the  Amex  may  replace 
Index  component  stocks  in  the  event  of 
certain  corporate  events,  such  as 
takeovers,  or  mergers,  that  change  the 
nature  of  the  seciuity.  If  the  number  of 
components  stocks  in  the  Index  falls 
below  thirty,  no  new  series  of  warrants 
based  on  the  Index  will  be  listed  for 
trading  unless  and  until  the 
Commission  approves  a  rule  filing 
pursuant  to  section  19(b)  of  the  Act 
reflecting  such  change. 

C.  Eligibility  Standards  for  the  Inclusion 
and  Maintenance  of  Component  Stocks 
in  the  Index 

The  Amex  states  that  it  selects 
securities  comprising  the  Index  on  the 
basis  of  their  market  weight,  trading 
liquidity,  and  representation  of  the 
business  industries  reflected  on  the 
HKSE.  The  Amex  will  require  that  each 
Index  component  stock  be  one  issued  by 
an  entity  with  major  business  interests 
in  Hong  Kong,  listed  for  trading  on  the 
HKSE,  and  have  its  primary  trading 
market  located  in  a  country  that  the 
Amex  has  an  effective  surveillance 
sharing  agreement  with.  The  Amex  will 
remove  any  comp>onent  stocks  failing  to 
meet  the  above  listing  and  maintenance 
criteria  within  30  days  after  such  failure 
occurs.  In  order  to  ensure  that  the  Index 
does  not  contain  a  large  number  of 
thinly-capitalized,  low-priced  securities 
with  small  public  floats  and  low  trading 
volumes,  the  Amex  has  also  established 
additional  qualiHcation  criteria  for  the 
inclusion  and  maintenance  of  equity 
securities  in  the  Index,  based  on  the 
following  standards:  (1)  All  component 
securities  selected  for  inclusion  in  the 
Index  must  have,  and  thereafter 
maintain,  an  average  daily 
capitalization,  as  calculated  by  the  total 
number  of  shares  outstanding  times  the 
latest  price  per  share  (in  Hong  Kong 
dollars),  measured  over  the  prior  6 
month  period,  of  at  least  3  billion  Hong 
Kong  dollars  (approximately  US$380 


million);  (2)  all  component  securities 
selected  for  inclusion  in  the  Index  must 
have,  and  thereafter  maintain,  an 
average  daily  closing  price,  measured 
over  the  prior  6  month  period,  not  lower 
than  2.50  Hong  Kong  dollars 
(approximately  USS0.32);  (3)  all 
component  securities  selected  for 
inclusion  in  the  Index  must  have,  and 
thereafter  maintain,  an  average  daily 
trading  volume,  measured  over  the  prior 
6  month  period,  of  more  than  1  million 
shares  per  day,  although  up  to.  but  no 
more  than,  three  component  securities 
may  have  an  average  daily  trading 
volume,  measured  over  the  prior  6 
month  period,  of  less  than  1  million 
shares  per  day,  but  in  no  event  less  than 
500,000  shares  per  day;  and  (4)  all 
component  securities  selected  for 
inclusion  in  the  Index  must  have,  and 
thereafter  maintain,  a  minimum  free 
float  value  (total  freely  tradable 
outstanding  shares  minus  insider 
holdings),  based  on  a  monthly  average 
measured  over  the  prior  3  month  period, 
of  US$238  million,  although  up  to.  but 
no  more  than,  three  component 
securities  may  have  a  free  float  value  of 
less  than  US$238  million  but  in  no 
event  less  than  US$150  million, 
measured  over  the  same  period.  The 
Amex  will  review  and  apply  the  above 
qualification  criteria  relating  to  Index 
component  stocks  on  a  quarterly  basis, 
conducted  the  last  business  day  in 
January.  April.  July,  and  October 
(beginning  January  1994).  Any  Index 
component  stock  failing  to  meet  the 
above  listing  and  maintenance  criteria 
will  be  reviewed  on  the  second  Friday 
of  the  second  month  following  the 
quarterly  review  to  again  determine 
compliance  with  the  above  criteria.  Any 
Index  component  stock  failing  this 
second  review  will  be  replaced  by  a 
"qualified"  Index  component  stock 
effective  upon  the  close  of  business  on 
the  following  Friday  provided,  however, 
that  if  such  Friday  is  not  a  business  day, 
the  replacement  will  be  elective  at  the 
close  of  business  on  the  first  preceding 
business  day.  The  Amex  Mrill  notify  its 
membership  immediately  after  it 
determines  to  replace  an  Index 
component  stock. 

D.  Calculation  and  Settlement  of  Index 

The  Index  is  calculated  by 
multiplying  the  price  of  each 
constituent  stock  of  the  Index  (in  Hong 
Kong  dollars)  by  the  number  of  shares 
outstanding.  For  valuation  piuposes. 
one  Index  unit  (1.0)  is  assigned  a  Bxed 
value  of  one  U.S.  dollar.  The  Index  level 
was  set  at  a  value  of  350.00  on  June  25, 
1993  by  dividing  the  total  market  value 
of  the  component  stocks  at  the  close  of 
business  on  that  date 


(HK$1.152,829. 149,500)  by  an  initial 
Index  divisor  of  3,293,797.57."  The 
Index  level  as  of  September  7, 1993  was 
374.78.  The  Amex  will  calculate  the 
Index  once  each  day  based  on  the 
nearest  previously  reported  closing 
prices  on  the  HKSE.o  In  the  event  that 
a  security  does  not  trade  on  a  given  day, 
then  the  previous  day's  last  sale  price  is 
used.  In  the  event  that  a  given  security 
has  not  traded  for  more  than  one  day, 
then  the  last  sale  price  on  the  last  day 
on  which  the  seciirity  was  traded  is 
used.  In  order  to  provide  continuity  for 
the  Index's  value,  the  divisor  is  adjusted 
periodically  to  reflect  events  such  as 
stock  splits,  stock  replacements,  or  other 
actions  which  would  otherwise  cause  a 
discontinuity  in  the  Index  value. 

Pricing  of  the  Index  will  be  performed 
each  day  and  be  disseminated  before  the 
opening  of  trading  via  the  Consolidated 
Tape  Association  Network-B 
continuously  during  each  New  York 
business  day.  Thus,  the  last  computed 
Index  value  will  be  publicly  available 
throughout  the  trading  day  to  vendors 
and  subscribers  in  exactly  the  same  way 
as  other  Amex  calculated  indexes  are 
made  available  to  the  general  investing 

Eublic.  The  dissemination  value, 
owever.  will  remain  the  same 
throughout  the  trading  day  because  the 
trading  hours  of  the  HKSE  do  not 
overlap  with  Amex  trading  hours. 
Accordingly,  updated  price  information 
is  unavailable. 

Tbe  Index  value  for  purposes  of 
settling  outstanding  Index  warrants 
upon  expiration  will  be  calculated 
based  on  the  closing  sale  prices  for  each 
of  the  Index's  component  stocks  on  the 
HKSE  on  the  last  trading  day  prior  to 
expiration. 

E.  Warrant  Listing  Standards  and 
Customer  Safeguards 

The  Exchanges  propose  to  trade  Hong 
Kong  30  Index  warrants  pursuant  to 
section  106  of  the  Amex  Company 
Guide  ("Section  106").  Under  Section 
106,  the  Amex  may  approve  for  listing 
warrants  based  on  established  foreign 
and  domestic  market  indices.  The 
Conmiission  has  previously  approved 
the  listing  and  trading  on  tbe  Amex  of 
certain  foreign  index  warrants  based  on 
the  Nikkei  Stock  Average.<o  the  FT-SE 


•Tb«  Amex  selected  the  particular  divisor 
number  in  order  to  ensure  that  tbe  Index  was  set 
at  a  general  price  level  consistent  with  other  well 
recognized  stock  market  indexes  and  at  a  level  so 
that  derivative  products  based  u(x>n  the  Index 
could  be  attractively  and  competitively  priced. 

•The  trading  hours  at  the  HKSE  do  not  overlap 
with  trading  hours  at  the  Amex. 

•o  Securities  Exchange  Act  Release  No.  27S65 
(December  22. 1989).  S5  FR  376. 
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100  Index."  and  the  CAC-40  Index." 
all  listed  in  accordance  with  Section 
106. 

The  Amex  represents  that  the  Index 
warrant  issues  will  conform  to  the  index 
warrant  listing  guidelines  contained  in 
Section  106.  Specifically,  the  listing 
guidelines  of  the  Amex  will  require  that: 
(1)  The  issuer  of  the  warrants  shall  have 
a  minimum  tangible  net  worth  of  $150 
million  and  that  the  aggregate  value  of 
all  of  a  pjarticular  issuer's  Hong  Kong 
stock  market  based  Index  warrant 
offerings  (combined  with  offerings  by  its 
affiliates)  that  are  listed  on  a  national 
securities  exchange  or  on  NASDAQ 
should  not  exceed  25%  of  the  issuer's 
net  worth,  irrespective  of  whether  the 
issues  are  hedged:  >»  (2)  the  term  of  the 
warrants  shall  be  for  a  period  ranging 
from  one  to  five  years  from  the  date  of 
issuance;  and  (3)  the  minimum  public 
distribution  of  such  issues  shall  be 
1.000.000  warrants  together  with  a 
minimum  of  400  public  holders,  and 
have  an  aggregate  market  value  of 
$4,000,000. 

The  Amex  has  proposed  applying  the 
same  margin  treatment  as  it  requires  for 
Amex  listed  options,  as  set  forth  in 
Amex  Rule  462(d).  to  the  purchase  of 
Index  warrants. 

The  Amex  also  proposes  that  the 
Hong  Kong  30  Index  warrants  will  be 
direct  obligations  of  their  issuer  subject 
to  cash-settlement  in  U.S.  dollars,  and 
either  exercisable  throughout  their  life 
(i.e.,  American  style)  or  exercisable  only 
on  their  expiration  date  (i.e..  European 
style).  Upon  exercise,  or  at  the  warrant 
expiration  date  (if  not  exercisable  prior 
to  such  date),  the  holder  of  a  warrant 
structured  as  a  "put"  would  receive 
payment  in  U.S.  dollars  to  the  extent 
that  the  Index  has  declined  below  a  pre- 
stated  cash  settlement  value. 
Conversely,  holders  of  a  warrant 
structured  as  a  "call"  would,  upon 
exercise  or  at  expiration,  receive 
payment  in  U.S.  dollars  to  the  extent 
that  the  Hong  Kong  30  Index  has 
increased  above  the  pre-stated  cash 
settlement  value.  If  "out-of-the-money" 
at  the  time  of  expiration,  the  warrants 
would  expire  worthless. 

Because  index  warrants  are  derivative 
in  nature  and  closely  resemble  index 
options,  the  Amex  has  proposed 
safeguards  that  are  designed  to  meet  the 


investor  protection  concerns  raised  by 
the  trading  of  index  options.  First,  the 
Exchange  proposes  requiring  that  Index 
warrants  only  be  sold  to  investors 
whose  accounts  have  been  approved  for 
options  trading  pursuant  to  Amex  Rule 
921.  Second,  the  Exchange's  options 
suitability  standards  wrill  apply  to 
recommendations  regarding  Index 
warrants.!*  Third,  the  Exchange  will 
also  require  that  discretionary  orders  in 
Index  warrants  must  be  approved  and 
initialed  on  the  day  entered  by  a  Senior 
Registered  Options  Principal  ("SROP") 
or  a  Registered  Options  Principal 
( "ROP  ").  Finally,  the  Amex.  prior  to 
commencement  of  trading  of  Index 
warrants,  will  distribute  a  circular  to 
their  membership  calling  attention  to 
the  specific  risks  associated  with 
warrants  on  the  index.'* 

III.  Discussion 

The  Index  warrants  are  the  first 
derivative  instnunents  to  be  traded  on  a 
U.S.  exchange  that  are  based  on  a  stock 
index  comprised  exclusively  of  Hong 
Kong  stocks.  ITie  Commission  believes 
that  the  availability  of  warrants  on  the 
Index  is  consistent  with  section  6(b)(5) 
of  the  Act  in  that  it  should  help  remove 
impediments  to  a  free  and  open 
securities  market  and  facilitate 
transactions  in  securities  because  the 
Index  warrants  will  provide  investors  a 
means  by  which  to  hedge  against 
investment  decisions  made  in  the  Hong 
Kong  equity  market  and  provide  a 
surrogate  instrument  for  trading  in  the 
Hong  Kong  securities  market'e  In 
particular,  Hong  Kong  30  Index 
warrants  will  benefit  U.S.  investors  by 
allowing  them  to  obtain  differential 
rates  of  return  on  a  capital  outlay  if  the 
Hong  Kong  30  Index  moves  in  a 
favorable  direction  within  a  specified 
time  period.  Of  course,  if  the  Hong  Kong 
30  Index  moves  in  the  wrong  direction 
or  fails  to  move  in  the  right  direction, 
the  warrants  will  expire  worthless  and 
the  investors  will  have  lost  their  entire 
investment.  Thus,  the  trading  of 
warrants  on  the  Hong  Kong  30  Index 


11  SecuhtiM  Exchange  Act  Release  No.  Z7769 
(March  6.  1990).  55  FR  tt:>eo. 

"Securities  Exchange  Ad  Release  No.  28544 
(October  17. 1990).  55  FR  42792. 

>i  Section  106  of  the  Amex  Company  Guide  orly 
requires  warrant  iMuers  to  have  SI 00.000. 000  of 
dsseu.  The  Amex  has  amended  its  rule  proposal  to 
include  ihe  above  stated  heightened  issuer 
standards  for  Hong  Kong  Index  warrants.  See 
Amendment  No.  2,  note  4,  supra. 


•'See  Amex  Rule  923. 

"The  Exchange  has  agreed  to  provide  a  draft  of 
Ihe  Hong  Kong  Index  warrant  information  circular 
for  the  Commission's  review  prior  to  its 
dissemination  to  members.  See  letter  from  Nathan 
Most.  Amex  to  Richard  2^ack.  SEC  dated  September 
7.  1993. 

'»  Pursuant  to  section  6(b)(5)  of  the  Act  the 
Commission  must  predicate  approval  of  any  new 
securities  product  upon  a  nnding  that  the 
introduction  of  such  product  is  in  the  public 
interest.  Such  a  finding  would  be  difficult  with 
respect  to  a  warrant  that  served  no  hedging  or  other 
economic  function,  twcause  any  benefits  that  might 
be  derived  by  market  participants  likely  would  be 
outweighed  by  the  potential  for  manipulation, 
diminished  public  confidence  in  the  integrity  of  the 
markets,  and  other  valid  regulatory  concerns. 


will  provide  investors  with  a  valuable 
hedging  vehicle  that  should  reflect 
accurately  the  overall  movement  of  the 
Hong  Kong  equity  market. 

Nevertheless,  tne  trading  of  warrants 
on  the  Index  raises  several  con(»ms, 
namely  issues  related  to  customer 
protection,  index  design,  surveillance 
and  market  imptact.  The  Commission 
believes,  for  the  reasons  discussed 
below,  that  the  Amex  has  adequately 
addressed  these  concerns. 

A.  Customer  Protection 

Due  to  the  derivative  nature  of  index 
warrants,  the  Commission  believes  that 
Hong  Kong  30  Index  warrants  should 
only  be  sold  to  investors  capable  of 
evaluating  and  bearing  the  risks 
associated  with  trading  in  such 
instruments  and  that  adequate  risk 
disclosure  be  made  to  investors.  In  this 
regard,  the  Commission  notes  that  the 
rules  and  procedures  of  the  Exchange 
that  address  the  special  concerns 
attendant  to  the  secondary  market 
trading  of  index  warrants  will  be 
applicable  to  the  Hong  Kong  30  Index 
warrants.  In  particular,  by  imposing  the 
special  suitability,  disclosure,  and 
compliance  requirements  noted  above, 
the  Amex  has  addres.sed  adequately 
potential  public  customer  problems  that 
could  arise  from  the  derivative  nature  of 
Hong  Kong  30  Index  warrants. 
Moreover,  the  Amex  plans  to  distribute 
a  circular  to  its  members  identifying  the 
specific  risks  associated  with  warrants 
on  the  Hong  Kong  30  Index  and. 
pursuant  to  the  Amex's  listing 
guidelines,  only  substantial  companies 
capable  of  meeting  their  warrant 
obligations  will  be  eligible  to  issue  Hong 
Kong  30  Index  warrants. 

B.  Index  Design  and  Structure 

The  Commission  finds  that  it  is 
appropriate  and  consistent  with  the  Act 
to  classify  the^ndex  as  a  broad-lwsed 
index.  Specifically,  the  Commission 
believes  the  Index  is  broad-based 
because  it  reflects  a  substantial  segment 
of  the  Hong  Kong  equities  market.  First, 
the  Index  consists  of  30  actively  traded 
stocks  traded  on  the  HKSE.  Second,  the 
total  capitalization  of  the  Index,  as  of 
June  22. 1993.  was  US$157,323  billion, 
with  the  market  capitalizations  of  the 
individual  stocks  in  the  Index  ranging 
from  a  high  of  US$23.48  billion  to  a  low 
of  US$549  million,  with  a  median  value 
of  US$3.89  bilhon.  Third,  the  Index 
includes  stocks  of  companies  from  a 
broad  range  of  industries  and  no 
industry  segment  comprises  more  than 
25.78%  of  the  Index's  total  value. 
Fourth,  no  single  stock  comprises  more 
than  14.92%  of  the  Index's  total  value 
and  the  percentage  weighting  of  the  5 
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largest  issues  in  the  Index  accounts  for 
45.86%  of  the  Index's  value.  Fifth,  the 
Index  component  stock  listing  and 
maintenance  criteria  will  serve  to 
ensure  that  the  Index  maintains  its 
broad  representative  sample  of  stocks  in 
the  Hong  Kong  stock  market. »' 
Accordingly,  the  Commission  believes  it 
is  appropriate  to  classify  the  Index  as 
broad-based. 

C.  Surveillance 

In  evaluating  new  derivative 
instruments,  the  Commission, 
consistent  with  the  protection  of 
investors,  considers  the  degree  to  which 
the  derivative  instrument  is  susceptible 
to  manipulation.  The  ability  to  obtain 
information  necessary  to  detect  and 
deter  market  manipulation  and  other 
trading  abuses  is  a  critical  factor  in  the 
Commission's  evaluation. i«  It  is  for  this 
reason  that  the  Commission  requires 
that  there  be  a  surveillance  sharing 
agreement's  in  place  between  an 
exchange  listing  or  trading  a  derivative 
product  and  the  exchange(s)  trading  the 
stocks  underlying  the  derivative 
contract  that  specifically  enables 
officials  to  surveil  trading  in  the 
derivative  product  and  its  underlying 
stocks.2o  Such  agreements  provide  a 
necessary  deterrent  to  manipulation 
because  they  facilitate  the  availability  of 
information  needed  to  fully  investigate 
a  potential  manipulation  if  it  were  to 
occur.  For  foreign  stock  index  derivative 
products,  these  agreements  are 
esfyecially  important  to  facilitate  the 
collection  of  necessary  regulatory. 


surveillance  and  other  information  from 
foreign  jurisdictions. 

To  address  the  above  noted  concerns, 
the  Amex  has  entered  into  a 
surveillance  sharing  agreement  with  the 
Hong  Kong  Stock  Exchange  that 
provides  for  the  exchange  of 
information  relating  to  the  trading  of 
Hong  Kong  30  Index  warrants  on  the 
Exchange  and  trading  in  the  component 
securities  of  the  Index  on  the  Hong 
Kong  Stock  Exchange.  The  agreement, 
among  other  things,  provides  for  the 
sharing  of  time  and  sales  information, 
clearing  data,  and  the  identity  of 
persons  who  have  bought  or  sold 
securities.  This  agreement  obligates  the 
Amex  and  HKSE  to  compile  and 
transmit  all  relevant  market  surveillance 
information  and  to  resolve  in  "good 
faith"  any  disagreements  regarding 
requests  for  information  in  response 
thereto.  In  addition,  the  Amex  has 
represented  that  if  information  pursuant 
to  the  surveillance  sharing  agreement  is 
not  promptly  forthcoming  from  the 
HKSE,  the  Index  will  be  removed  from 
trading  on  the  Amex.*' 

The  Commission  believes  that  the 
surveillance  sharing  agreement  entered 
into  between  the  Amex  and  HKSE 
adequately  addresses  its  concerns 
relating  to  the  ability  of  the  Amex  to 
detect  and  deter  manipulation  of  the 
Index  through  the  use  of  the  Index 
component  stocks.22 


I'The  Amex  has  represented  that  the  companies 
included  in  the  Index  represent  at  least  thirty 
different  broad  categories  of  business  covering 
almost  the  entire  range  of  business  activity 
conducted  in  Hong  Kong.  See  letter  from  Nathan 
Most,  Senior  Vice  President.  New  Products 
Development.  Amex  to  Richard  Zack.  Branch  Chief, 
Options  Branch.  Division  of  Market  Regulation,  SEC 
dated  August  17. 1993. 

'•The  Commission  also  notes  that  the  Amex  will 
apply  its  existing  index  warrant  surveillance 
procedures  to  trading  in  Hong  Kong  30  Index 
warrants. 

'•The  Commission  believes  that  a  surveillance 
Bharing  agreement  should  provide  the  parties 
thereto  with  the  ability  to  obtain  information 
rtecessary  to  detect  and  deter  market  manipulation 
and  other  trading  abuses.  Consequently,  the 
Couunission  generally  requires  that  a  surveillance 
sharing  agreement  require  that  the  parties  to  the 
agreement  provide  each  other,  upon  request, 
information  about  market  trading  activity,  clearing 
activity,  and  the  identity  of  the  ultimate  purchasers 
for  securities.  See  Securities  Exchange  Act  Release 
^4o.  31S29  (November  27. 1992). 

»>The  Commission  believes  that  the  ability  to 
obtain  relevant  surveillance  information,  including, 
among  other  things,  the  identity  of  the  ultimate 
purchasers  and  sellers  of  securities,  is  an  essential 
and  necessary  component  of  a  comprehensive 
surveillance  sharing  agreement.  See  Securities 
Exchange  Act  Release  No.  31529,  note  18,  supra. 


"  If.  in  the  event  that  the  HKSE  denies  a  request 
for  assistance  pursuant  to  the  surveillance  sharing 
agreement  and  the  failure  to  provide  assistance  is 
material  to  the  Amex's  self-regulatory  effort,  the 
Amex  will  Immediately  attempt  to  implement 
alternative  arrangements  for  sharing  surveillance 
information  with  other  appropriate  self-regulatory 
and/or  governmental  authorities.  If.  despite  these 
efforts,  the  Amex  still  is  unable  to  implement  such 
alternative  arrangements  and  determines  that  it  is 
unable  to  obtain  speciflc  surveillance  information 
pursuant  to  its  agreement  with  the  HKSE  which  is 
necessary  to  carry  out  its  regulatory  functions,  it 
will  consult  with  the  SEC  regarding  appropriate 
regulatory  responses.  Appropriate  regulatory 
responses  In  this  situation  could  include  the 
"winding-down"  of  trading  in  any  options  where  an 
information  sharing  agreement  with  the  HKSE  is 
necessary  to  ensure  the  integrity  of  the  market  and 
the  SEC  advises  the  Exchange  in  writing  that  the 
public  interest  and  the  protection  of  investors 
requires  the  "winding-down"  of  trading.  Such 
"winding-down"  process  would  involve  the 
cessation  of  listing  any  new  series,  and  the  delisting 
of  any  series  where  there  is  no  open  interest.  See 
letter  from  William  Floyd-fones.  Jr.,  Assistant 
General  Counsel.  Legal  ft  Regulatory  Policy 
Division.  Amex  to  Richard  Zack.  Branch  Chief. 
Division  of  Market  Regulation.  SEC  dated  August 
27. 1993. 

22  The  Commission  also  notes  that  the  Amex  has 
proposed  an  additional  surveillance  related 
safeguard  to  the  Index  by  requiring  that  the  primary 
trading  market  for  all  Index  component  stocks  must 
be  located  in  a  country  that  the  Amex  has  an 
effective  and  comprehensive  surveillance  sharing 
agreement  with.  See  Amendment  No.  2.  note  4, 
supra. 


D.  Market  Impact 

The  Commission  believes  that  the 
listing  and  trading  of  Hong  Kong  30 
Index  warrants  on  the  Amex  will  not 
adversely  impact  the  securities  markets 
in  the  U.S.  or  Hong  Kong.  First,  The 
existing  index  warrant  surveillance 
procedures  of  the  Amex  will  apply  to 
warrants  based  on  the  Index.  Second, 
the  Commission  notes  that  the  Index  is 
broad-based  and  diversified  and 
includes  highly  capitalized  securities 
that  are  actively  traded  on  the  HKSE. 
Third,  the  Commission  notes  that  at  the 
present  time,  index  options  and  futures 
contracts  based  on  another  Hong  Kong 
stock  market  index,  the  Hang  Seng 
Index,  are  traded  on  Hong  Kong 
securities  and  futures  exchanges,  and 
that  numerous  warrant  and  off-exchange 
options  based  on  the  Hang  Seng  Index 
and  other  Hong  Kong  related  indexes 
are  traded  worldwide.  Accordingly,  the 
Commission  does  not  believe  that  the 
introduction  of  Hong  Kong  30  Index 
warrants  by  the  Amex  will  have  a 
significant  effect  on  the  underlying 
Hong  Kong  securities  market. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  2  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  First,  Amendment 
No.  2  provides  additional  requirements 
to  the  proposal  that  each  Index 
component  stock  be  issued  by  an  entity 
with  major  business  interests  in  Hong 
Kong,  listed  for  trading  on  the  HKSE. 
and  have  its  primary  trading  market 
located  in  a  country  that  the  Amex  has 
an  appropriate  information  sharing 
agreement  with.  Additionally,  the 
amendment  establishes  listing  and 
maintenance  criteria  relating  to  Index 
component  stock  capitalization,  share 
price,  trading  volume  and  trading  share 
free  float.  Amendment  No.  2  also 
provides  for  the  removal  of  any  Index 
component  stocks  that  do  not  meet 
these  requirements.  Such  requirements 
strengthen  the  proposal  by  helping  to 
ensure  that  the  Index  is  comprised  of 
highly  capitalized  and  liquid  Index 
component  stocks  that  have  a  close 
nexus  to  the  Hong  Kong  securities 
market  and  that  have  adequate 
surveillance  information  available 
regarding  the  trading  in  such  securities. 
Amendment  No.  2  also  provides  for  the 
application  of  heightened  Index  warrant 
issuer  listing  standards  regarding  Index 
warrants  and  requires  that  options 
margin  rules  be  made  applicable  to  the 
Index  warrants.  These  amendments  also 
strengthen  the  proposal  by  increasing 
the  financial  requirements  of  Index 
warrant  issuers  and  ensuring  that 
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adequate  margin  levels  will  be  applied 
to  Index  warrants,  respectively. 
Collectively,  the  amendments  help  to 
increase  investor  protections  regarding 
the  trading  of  Index  warrants.  Therefore, 
the  Commission  believes  it  is  consistent 
with  sections  6(b)(5)  and  19(b)(2)  of  the 
Act  to  approve  Amendment  No.  2  to  the 
proposal  on  an  accelerated  basis. 

rV.  Solicitatioa  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
2.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  IX;  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copiers  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Aroex.  All  submissions 
should  refer  to  File  No.  SR-AMEX-93- 
14  and  should  be  submitted  by 
Novembers.  1993. 

V.  Conclusion 

For  the  reasons  set  forth  above,  the 
Commission  finds  that  the  proposed 
rule  changes  are  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and.  in 
particular,  the  requirements  of  section 
6(b)(5)." 

ft  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.z*  that  the 
proposed  rule  change  (SR-Amex-93- 
14),  including  Amendment  No.  2  on  an 
accelerated  basis,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. » 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  D<x;.  93-25327  Filed  10-14-93;  8:45  am) 
BiLUHO  cow  tm*-*%-m 


[fMMM  No.  34-33028:  Fit*  No.  SR-AMEX- 
92-15] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Cttange  by 
the  American  Stocit  Exchange,  Inc. 
Relating  to  Guidelines  for  Equity 
Specialists  Regarding  their  Use  of 
Options  to  Hedge  Positions  in  their 
Specialty  Stocks 

October  6. 1993. 

I.  Introduction 

On  May  18. 1992.  the  American  Stock 
Exchange.  Inc.  ("AMEX"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder.^  a  proposed  rule  change  to 
liberalize  Exchange  Rule  175  governing 
the  trading  by  equity  specialists  in 
options  overlying  their  speciahy  stocks. 
Specifically,  the  proposed  rule  change 
would  provide  equity  specialists  greater 
flexibility  in  the  use  of  various  options 
hedging  strategies.^ 

The  proposed  rule  change  was 
published  for  comment  and  appeared  in 
the  Federal  Register  on  )uly  9,  1992.* 
No  comments  were  received  on  the 
proposed  rule  change.  This  order 
approves  the  proposal. 

II.  Background 

In  1935,  at  the  request  of  the 
Commission,  all  national  exchanges 
adopted  rules  that  prohibited  any 
specialist  ht>m  acquiring,  holding  or 
granting  any  interest  in  an  option  on 
any  of  his  specialty  stocks.  Adoption  of 
these  prohibitions  against  equity 
speciahsts'  transactions  in  options  was 
a  resuh  of  certain  abuses  associated 
with  options  granted  to  specialists  and 


"  IS  US.C.  7BRbK5)  (1982). 

"  15  U.S.C  78»(b)  (1982). 

"  17  CFR  200.3O-3(aKl2)  (1992). 


<lSU.S.C78*(b)(l)(19B2). 

'  17  CFR  240.19(>--t  (1993). 

1 1n  19B5.  the  Commission  approved  the  current 
version  of  Rule  175.  See  Securities  Exchange  Act 
Release  ^4o.  22670  (Novemtier  27.  19851.  50  FR 
49808  ("AMEX  Rule  175  Approval  Order").  The 
AMEX  rule  mirrors  the  New  York  Slock  Exchange. 
Inc.  ("NYSE")  Rule  105  that  was  approved  in 
February  1985.  See  Securities  Exchange  Aa  Release 
No.  21710  (February  4. 1985),  50  FR  5708  ("NYSE 
Approval  Order").  NYSE  Rule  105  was  later 
amended  to  pro\'ide  greater  flexibility  for  equity 
specialists  using  options  trading  strategies.  See 
Securities  Exchange  Act  Release  No.  28971  (March 
13.  1991).  56  FR  11808.  The  Amex  proposal  is 
substantially  similar  to  the  rvcent  changes  adopted 
in  NYSE  Rule  105. 

4  See  Securities  Exchange  Act  Release  No.  30872 
(June  30.  1992).  57  FR  30515.  The  AMEX 
subsequently  corrected  its  filing  to  delete  language 
that  was  added  inadvertently  regarding  the 
permissibility  of  integrated  market  making.  See 
letter  from  Claudia  Crowley.  Special  Counsel.  Legal 
a  Regulatory  Policy  Division,  AMEX.  to  ^ffrey 
Bums.  Division  of  Market  Regulation.  SEC.  dated 
August  27, 1992. 


Other  floor  traders.  These  abuses 
consisted  of  the  formation  of  "pools"  by 
specialists  and  others  for  the  purpose  of 
manipulating  the  specialists'  specialty 
stocks.  The  use  of  options  by  specialists 
with  respect  to  their  specialty  stocks 
was  found  to  be  an  integral  part  of  many 
of  these  manipulative  operations.^ 

In  1976,  however,  the  Commission 
approved  proposals  by  several  regional 
stock  exchanges  to  allow  stock 
specialists  on  these  exchanges  to  take 
positions — not  limited  to  hedging 
positions — in  listed  options  on  their 
specialty  stocks.*  In  approving  these 
proposals,  the  Commission  stated  that 
each  regional  exchange's  market  share 
was  so  small  that  regional  exchange 
specialists'  informational  advantages  or 
manipulative  abilities  appeared 
relatively  insignificant. 

In  1985.  the  Commission  approved 
the  current  version  of  AMEX  Rule  175. 
which,  as  described  in  detail  below, 
permits  the  use  by  AMEX  specialists  of 
options  on  their  specialty  stocks  subject 
to  certain  limitations  and  restrictions.^ 
The  Commission,  in  approving  the 
current  version  of  Rule  175,  cautiously 
balanced  the  regulatory  concerns 
regarding  possible  stock/option 
manipulation  and  the  specialists' 
perceived  informational  advantages 
against  the  benefits  to  the  market  to  be 
derived  from  the  Rule,  namely 
enhanced  market  depth  and  liquidity. 
After  performing  this  analysis,  the 
Commission  determined  that  the  use  of 
options  by  AMEX  specialists  would 
result  in  substantial  benefits  to  the 
markets  tor  these  stocks  as  well  as  the 
options  markets.  In  making  this 
determination,  the  Commission  took 
into  consideration  the  AMEX's 
surveillance  plan  and  limitations 
imposed  by  the  Rule  and  concluded  that 
the  benefits  of  the  Rule  outweighed  the 
regulatory  concerns  raised  by  the  Rule. 

In  addition,  when  approving  the 
current  version  of  Rule  175.  the 
Commission  stated  that  based  on  the 
NYSE  Approval  Order  "substantial 
benefits  to  the  markets  for  the 
specialists'  speciality  stocks,  and 
possibly  to  the  market  for  the  related 


>  Congress  gave  the  Commission  plenary 
authority  to  regulate  exchange  options  trading 
under  Sections  9  (b)  and  (r)  of  the  Act.  For  a 
complete  description  of  ihe  abuses  that  led  to  the 
prohibition  against  specialists'  and  other  floor 
professionals'  use  of  options,  see  S.  Rep.  No.  1455. 
73rd  Cong..  2d  Sess.  (1934)  ("Pecoia  Commission 
report"). 

••  See  Securities  Exchange  Act  Release  Nos.  13016 
(November  30.  1976).  41  FR  53383  (Philadelphia 
Stock  Exchange):  13044  (December  8. 197b).  41  FR 
54783  (Midwest  Slock  Exchange);  and  13269 
(February  16. 1977).  42  FR  10754  (Pacific  Stock 
Exchange). 

'  See  AMEX  Rule  175  Approval  Order,  supra  note 
3. 
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options  themselves,  were  likely  to 
accrue.'*"  The  Commission  believed 
that  its  findings  made  in  connection 
with  the  NYSE  Approval  Order  were 
equally  applicable  to  the  Amex  proposal 
which  adequately  addressed  regulatory 
and  surveillance  concerns  raised  by  the 
Commission.  In  the  NYSE  Approval 
Order,  the  Commission  Rjrther 
explained  that  it  "would  be  prepared  to 
reconsidw  (the  design  of  the  Rule]  if 
evidence  suggests  that  relaxation  of 
certain  of  the  NYSE's  proposed 
restrictions  was  appropriate."  »  Based 
on  the  small  number  of  specialist  units 
who  have  used  options  to  hedge  their 
specialty  stock  positions, '«•  the 
Exchange  believes  the  cautious 
approach  taken  by  the  Commission  and 
Ihe  Exchange  with  respect  to  the  use  of 
options  by  equity  specialists  has 
apparently  proven  to  be  unduly 
restrictive.  Accordingly,  the  AMEX  has 
filed  the  present  proposal  to  relax  and 
expand  certain  provisions  of  Rule  175  in 
an  effort  to  broaden  the  use  of  options 
by  AMEX  equity  specialists  so  that  the 
market  benefits  originally  contemplated 
when  the  Rule  was  approved  can  be 
more  fully  realized. 

III.  Description  of  the  Proposal 

AMEX  Rule  175  currently  allows  a 
specialist  to  acquire  and  hold,  in  his 
specialist  trading  account,  a  position  in 
listed  options  "  on  any  of  his  speciahy 
Stocks  "where  appropriate  *   *   *  to 
offset  the  risk  of  making  a  market  in  the 
imderlying  stock."  Under  the  Rule,  a 
specialist  may  not  establish  and 
maintain  an  options  position  which  is 
excessive  either  in  terms  of  his  existing 
position  in  the  underlying  specialty 
stock  at  in  terms  of  a  reasonable 
estimate  of  potential  losses  that  may  be 
incurred  in  relation  to  any  such  equity 
position. 

The  Rule  also  provides  that  any  such 
options  transactions  must  be  made  in 
accordance  with  the  "Guidelines  for 
Specialists'  Specialty  Stock  Option 
Transactions  pursuant  to  Rule  175" 
("Guidelines').  The  Guidelines  reiterate 
the  restrictions  contained  in  Rule  175 
and  provide  guidance  on  the  application 
of  the  Rule.  Specifically,  the  Guidelines 
require  that  an  opening  options 
transaction  by  a  specialist  must; 

(1)  Resuh  in  an  options  position 
"entirely  on  the  opposite  side  of  the 


»Id. 

•See  NYSE  Approval  Order,  gupra  note  3.  at  SO 
PR  5714. 

'"Currently,  onhr  one  speciaRst  unit  is 
periodically  using  stork  options  to  hedge  its 
specialty  slock  positions. 

*<  A  list  option  is  an  option  issued  by  the  Options 
Clearing  Corporation  ("OCC**)  and  traded  on  a 
national  securities  exchange. 


market  from  the  underlying  specialty 
stock  position;"  i» 

(2)  Be  established  "solely  to  offset  the 
risk  of  making  a  market  in  the 
underlying  speciahy  stock;"  and 

(3)  Result  in  an  options  position  that 
does  not  exceed  the  number  of  contracts 
permitted  by  specified  "hedge  ratios."  >3 

The  Guidelines  to  Rule  175  set  forth 
the  permissible  options  positions  that  a 
specialist  may  establish  and  maintain 
for  the  purpose  of  hedging  risks 
associated  with  holding  specialty 
stocks.  A  specialist  is  deemed  to  be  in 
violation  of  existing  Rule  175  if  any  of 
the  following  three  events  occur:  (1)  He 
establishes  an  options  position  in  excess 
of  permitted  "hedge  ratios;"  (2)  he  fails 
to  make  a  timely  liquidation  of  an 
options  position  when  required;  or  (3) 
regardless  of  Compliance  with  the 
Guidelines,  he  has  engaged  in  options 
transactions  for  manipulative  or  other 
purposes  not  related  to  offsetting  the 
risk  of  making  a  market  in  the 
underlying  specialty  stock.  To  uphold 
the  timely  liquidation  requirement,  the 
specialist  must:  (1)  Liquidate  his  excess 
options  position  within  two  hours  if  the 
stock  position  decreases  by  more  than 
25%  and  results  in  an  offsetting  options 
position  that  exceeds  the  hedge  ratios 
but  is  on  the  opposite  side  of  the  market 
from  the  stock  position;  or  (2)  liquidate 
the  excessoptions  position  within  one 
hour  if  the  options  position  becomes  on 
the  same  side  of  the  market  as  the  stock 
ftosition.  The  Rule  175  Guidelines  do, 
however,  provide  for  a  de  minimis 
exception  to  the  liquidation 
requirements  for  10  or  fewer  options 
contracts. 

In  the  current  filing,  the  AMEX 
proposes  to  amend  its  Rule  1 75  to 
provide  equity  specialists  with  greater 
flexibihty  in  using  options  by  allowing 
them  to  use  any  legitimate  options 
hedging  strategy  to  offset  the  risks  of 
making  a  market  in  their  specialty 
stocks,  as  long  as  the  resulting  net 
option  position  is  on  the  opposite  side 


'•i  Therefore,  a  specialist  may  purchase  puts  or 
sell  calls  if  be  is  long  the  underlying  specialty 
stock,  and  may  purchase  calls  or  sell  puts  if  be  is 
short  the  underlying  specialty  stock.  Cains  or  losses 
in  "opposite-side"  options  positions  will  offset  or 
hedge,  iir  whole  or  in  part,  gains  or  losses  in  the 
stock  position  tieing  offset.  In  contrast,  gains  or 
losses  in  "same-side"  options  positions  amplify  the 
effects  of  gains  or  losses  in  the  underlying  stock. 
Therefore,  the  rule  as  currently  in  place  forbids  the 
establishment  of  spreads,  straddles  or  similar 
combination  options  positions. 

'^The  "hedge  ratios"  are  1  to  1  in  the  case  of  "in- 
the-money"  options.  1.5 10  1  in  the  case  of  "at-the- 
money"  options  and  2  to  1  for  "out-of-the-money" 
options.  Accordingly,  for  each  100-share  stock 
position,  the  corresponding  number  of  optioiu 
contracts  that  can  be  acquired  depends  on  whether 
such  option  is  "in-the-money."  "at-ihe-money"  or 
"out-of-the-TOoney." 


of  the  market  from  the  underlying  stodi 
position.  In  addition,  the  proposal  will 
allow  specialists  the  choice  c^  using 
either  (1)  fixed  hedge  ratios,i«  (2) 
"dynamic  deltas"  is  or  (3)  any  other 
legitimate  hedging  strategy  approved  by 
the  Exchange,  to  determine  the  number 
of  permitted  options  contracts  that  an 
equity  specialist  may  hold  for  the 
purpose  of  hedging  the  specialist's 
existing  specialty  stock  position. 

The  proposed  amendments  to  Rule 
175  retain  the  liquidation  requirements 
for  options  positions  that  become 
overfkedged  or  where  the  net  option 
position  becomes  on  the  same  side  of 
the  market  as  the  underlying  stock 
position. 16  The  proposal,  however, 
would  change  the  time  frame  for 
liquidation.  For  a  net  option  (>osition 
which  becomes  overhedged  by  a  change 
in  the  specialist's  stock  position  of  at 
least  25%,  and  remains  on  the  opposite 
side  of  the  market  from  the  underlying 
stock  position,  the  speciahst  would  be 
required  to  enter  a  liquidation  order  by 
the  close  of  trading  on  the  day  after  the 
position  becomes  overhedged.  For  a  net 
option  position  which  becomes  on  the 
same  side  of  the  market  as  the 
underlying  stock  position,  the 
liquidation  order  must  be  entered  by  the 
close  of  trading  on  the  same  day.  The  de 
minimis  exception  to  the  liquidation 
requirements  would  be  expanded  to 
include  options  contracts  which  oiTset 
the  equi\'alent  of  5,000  shares  of  a 
specialty  stock  position  (an  increase 
from  10  to  50  contracts). 

The  proposal  would  further  facilitate 
"calendar  rollovers"  '^  by  permitting  a 
specialist  to  establish  and  hold  an 
overhedged  position  (both  near  term 
and  more  distant  term  options)  for  a 
limited  period  of  time  (until  the  dose  of 
trading  on  the  next  trading  day  after  the 
position  in  the  far-out  series  is 
established)  in  order  to  effectuate  a 
calendar  rollover.  This  will  provide  a 
specialist  with  added  fiexibility  while 
executing  a  rollover  and  remove  the  risk 
of  becoming  "unhedged"  should  there 
be  a  temporary  absence  of  liquidity  in 
the  options  market  as  the  specialist 
seeks  to  liquidate  (me  options  position 
and  establish  another. 

In  addition,  the  proposal  would 
permit  a  specialist  to  establish  a  long- 


'< See  supra  note  13. 

<>The  "delta"  of  an  option  is  the  amount  by 
which  an  option's  price  will  change  in  response  to 
change  of  Si  in  the  price  of  the  underlying  security. 
The  Exchange  will  select  a  pricing  model  to 
determine  the  appropriate  delta  for  each  option 
series. 

'•See  supra  note  12  and  13. 

>' A  "calendar  rollo\-er"  is  a  method  whereby  a 
market  participant  replaces  an  options  position  that 
is  about  to  expire  with  a  position  in  a  farther  out 
series. 
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term  options  position,  irrespective  of  his 
actual  stock  position  when  the  long- 
term  options  position  is  established, 
provided  that  he  uses  "out-of-the- 
money"  options  that  are  not  near  term 
and  provided  that  the  strategy  is 
intended  to  offset  general  market 
making  risk.  Prior  approval  from  the 
Exchange  would  be  required  before  a 
specialist  could  engage  in  such  a 
strategy.  The  specialist  would  also  be 
exempted  from  any  liquidation 
requirements  as  to  this  options  position. 
However,  if  the  specialist  were  to 
deviate  from  the  approved  strategy,  he 
would  no  longer  be  exempt  from  the 
liquidation  provisions. 

IV.  Discussion 

As  described  below,  the  Commission 
finds  that  the  AMEX  proposal  is 
designed  "to  prevent  fraudulent  and 
manipulative  acts  and  practices"  and,  in 
general,  "to  protect  investors  and  the 
public  interest."  and.  therefore,  is 
consistent  with  the  requirements  of  the 
Act  applicable  to  a  national  securities 
exchange,  and,  in  particular,  section 
6(b)(5).>»  In  determining  whether  to 
approve  the  amendments  to  Rule  175  in 
1985,  the  Commission  weighed  the 
potential  benefits  of  the  Rule  against 
possible  regulatory  concerns,  namely 
increased  opportunity  for  stock/option 
manipulation  or  exploitation  by 
sp>ecialists  of  their  informational 
advantages.  The  Commission  found  that 
the  use  by  AMEX  equity  specialists  of 
options  on  their  specialty  stocks  "will 
offer  substantial  benefits  to  the  markets 
for  these  stocks  and  possibly  to  the 
market  for  the  related  options 
themselves."  >«  The  Commission  also 
found  that,  taking  into  consideration  the 
AMEX's  surveillance  plans,  the 
proposal  adequately  addressed  possible 
regulatory  concerns.  After  analyzing  the 
rule  change  now  being  proposed,  the 
Commission  again  concludes  that  the 
benefits  to  be  derived  from  the  Rule,  as 
modified,  outweigh  any  regulatory 
concerns. 

Rule  175  as  revised  will  provide 
AMEX  equity  specialists  greater 
flexibility  in  using  listed  options  as  a 
hedge  in  order  to  offset  market-making 
risk.  Accordingly,  the  Commission  finds 
that  the  proposal  has  the  potential  to 
enable  specialists  to  add  to  overall  stock 
market  liquidity  and  depth  by  taking 
specialty  stock  positions  they  might  not 
otherwise  assume  or  by  reducing  risks 
on  positions  they  are  required  to 
assume.  This,  in  turn,  also  could 


contribute  to  greater  overall  depth  and 
liquidity  in  the  options  markets. 
In  this  regard,  the  proposal  is 
consistent  with  studies  of  market 
performance  that  have  been  issued  since 
the  October  1987  market  break.M  In 
view  of  the  market  environment  of  the 
past  several  years  which  has  been 
subject  to  periodic  outbursts  of  extreme 
one-day  volatility,  it  is  important  that 
specialists  have  the  ability  to  offset  their 
risks  in  an  effective  and  efficient 
manner.  Due  to  the  increased  volatility 
of  the  market,  substantial  demands  are 
placed  on  specialists  from  time  to  time 
to  act  as  dealers  to  cushion  sharp  intra- 
day  fluctuations  in  supply  and  demand 
in  order  to  maintain  fair  and  orderly 
markets  in  their  specialty  stocks.  The 
proposed  modifications  to  certain 
provisions  in  AMEX  Rule  175  should 
provide  equity  specialists  more 
flexibility  in  their  use  of  options  to 
hedge  their  market  making  activities, 
allow  equity  specialists  to  hedge  their 
specialty  stock  positions  more 
efficiently,  and  allow  specialists  to 
commit  more  market  making  capital 
during  periods  of  market  stress. 

In  addition,  the  proposed  rule  change 
is  a  reasonable  response  to  suggestions 
made  by  the  NYSE's  Market  Volatility 
and  Investor  Confidence  Panel.  The 
Panel,  headed  by  former  General  Motors 
Chairman  Roger  Smith  and  composed  of 
individuals  from  major  U.S. 
corporations,  the  securities  and  futures 
industries,  and  the  academic 
community,  recommended  that: 

proposals  to  increase  liquidity  he 
coasidered  by  the  NYSE,  as  well  as  other 
markets  where  equities  and  equity 
derivatives  are  traded.  One  promising  idea  is 
to  enhance  the  ability  of  specialists  a*  the 
NYSE  to  provide  liquidity  to  the  market  by 
encouraging  them  to  hedge  their  positions 
using  options  in  individual  stocks.  Such 
hedges  are  made  virtually  impossible  by 
current  rules,  which  the  Panel  recommends 
relaxing,  if  adequate  safeguards  are  in  place 
to  protect  against  frontrunning  and 
manipulation."  "  {Emphasis  added] 

While  salutary  in  these  respects,  the 
proposed  modifications  of  options 
hedging  restrictions  present  concerns 
about  the  increased  potential  for 
specialists  to  engage  in  intermarket 
abuses.  First,  the  Commission  is 
concerned  that  greater  flexibility  in  the 


use  of  listed  options  on  specialty  stocks 
could  be  abused  for  "mini- 
manipulation"  22  and  other  stock/option 
manipulation  purposes.  Second,  the 
Commission  is  concerned  that  AMEX 
specialists  may  be  able  to  use  options  to 
exploit  their  "informational  advantages" 
in  the  underlying  stock  market. 
Moreover,  the  central  position  of  the 
specialist  often  dictates  that  he  is 
consulted  by  off-fioor  participants  prior 
to  their  (execution  of  large  trades. 
Accordingly,  it  is  conceivable  that  a 
specialist  could  be  motivated  to  engage 
in  options  transactions  to  capitalize  on 
informational  advantages  rather  than  to 
offset  marketing-making  risk. 

The  Commission,  as  it  did  in  the 
original  AMEX  Rule  175  Approval 
Order,  however,  concludes  that  the 
AMEX  proposal  to  amend  Rule  175 
appropriately  addresses  these  concerns. 
Considering  the  proposed  rule  change  as 
a  whole,  the  ability  of  specialists  to  use 
options  for  abusive  purposes  is  unlikely 
as  a  result  of  the  proposed  Rule  175 
restrictions  which  limit  an  options 
hedging  strategy  to  a  net  option  position 
on  the  opposite  side  of  the  market  from 
the  specialty  stock  position  and  require 
that  all  options  trading  activity  be 
related  to  offsetting  market  making  risk. 
Any  gains  in  opposite  side  options 
positions  should  be  offset  by  losses  in 
the  underlying  stock  position.  In 
addition,  the  Commission  notes  that  the 
reporting  and  record  keeping 
requirements  of  the  Guidelines  are  left 
unchanged  by  the  proposal. z^  Moreover, 
the  proposal  leaves  intact  a  provision  of 
the  Guidelines  specifically  highlighting 
the  prohibition  against  the  frontrunning 
of  blocks  by  specialist.**  Finally,  the 
AMEX  has  surveillance  procedures  in 
place  that  are  designed  to  detect  and 
deter  stock/options  manipulations. 
The  Commission  believes  that  the 
specific  modifications  proposed  by  the 
AMEX— permitting  AMEX  specialists  to 
use  "dynamic  delta"  options  hedging 
strategies,  expanding  the  time  frames  for 


'•15U.S.C78f[bM5)(J982). 
I'AMEX  Rule  175  Approval  Order,  supra  note  3, 
SO  FR  at  49808. 


i"  Report  of  the  Presidential  Task  Force  on  Market 
Mechanisms  at  49-50.  Study  VI  at  39-47  (January 
8, 1968)  ("Brady  Report"):  Division  of  Market 
Regulation.  The  October  J  967  Market  Break  at  4- 
1  to  4-29  (February  1988)  ("Market  Break  Report"); 
NYSE,  Beport  on  Market  Volatility  and  Investor 
Confidence  a(  6.  Appendix  D  at  6-7  (June  7.  1990) 
("NYSE  Report");  Division  of  Market  Regulation, 
Market  Analysis  of  October  13  and  16.  7989  at  16- 
26.  33-34  (December  1990). 

>i  See  NYSE  Report  supra  note  20.  at  6. 


"A  mini-manipulalion  involves  an  effort  by  a 
trader  over  a  short  period  of  time  to  move  the  price 
of  a  stock  to  benent  a  previously  established 
options  position.  Once  the  price  of  the  stock  has 
moved  up  or  down,  the  trader  seeks  to  liquidate  (he 
options  position  at  a  proflt. 

"A  specialist  is  required  under  Rule  175  to 
report  all  accounts  in  which  he  has  an  interest  and 
in  which  are  effected  options  transactions  in  any  of 
his  specialty  stocks.  The  reporting  of  options 
transactions  by  each  specialist  is  also  mandated  by 
the  Exchange.  In  addition,  specialists  are  required 
to  establish  a  separate  "memo"  account  to  track 
options  positions  relating  to  the  specialist's  equity 
account.  The  underlying  specialty  stock  position  is 
also  recorded  in  this  "memo"  account. 

i*  See  Securities  Exchange  Act  Release  No.  25231) 
(December  30.  1987).  53  FR  296  (SR-AMEX-87-28; 
SR-CBOE-87-52:  SR-NYSB-87-36:  SR-PSE-87- 
26;  SR-PHLX-87-29;  and  SR-NAS[>-87-45). 
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the  liquidatioo  of  overhedged  or  same 
side  options  positions  overlying 
specialists'  specialty  stock  positions, 
raising  the  de  minimis  exception  to  the 
liquidation  requirements,  and  allowing 
an  overhedged  position  to  facilitate 
"calendar  rollovers" — are  reasonable 
and  appropriate  means  to  encourage 
specialists  to  offset  the  risks  of  assuming 
dealer  positions  in  specialty  stocks 
through  the  use  of  limited  options 
positions  and  strategies. 

The  AMEX  proposal  to  expand  the 
use  of  options  hedging  by  equity 
specialists  by  authorizing  various 
options  strategies,  such  as  "dynamic 
deltas,"  23  as  long  as  the  net  option 
position  is  on  the  opposite  side  of  the 
market  from  the  underlying  stock 
position,  is  a  more  sophisticated  and 
sound  approach  than  fixed  hedge  ratios 
to  provide  sp)ecialists  with  adequate 
hedging  capability.  The  use  of  dynamic 
deltas  will  enable  specialists  to  hedge 
their  po&itions  more  precisely  and  in 
line  with  options  pricing  theories. 

The  expansion  of  the  time  frames  for 
the  liquidation  of  overhedged  options 
positions  or  those  options  positions 
which  become  on  the  same  side  of  the 
market  as  the  underlying  stock  position 
reasonably  addresses  the  practical 
problem  specialists  encounter  under  the 
existing  liquidation  parameters  of 
having  to  constantly  adjust  their  options 
positions  in  response  to  changing  stock 
positions.  At  the  same  time,  the 
liquidation  time  frames  are  not  so 
lengthy  as  to  enable  specialists  to  easily 
circumvent  the  requirement  that  the 
options  positions  only  be  used  for 
hedging  purposes. 

By  raising  the  de  minimis  exception 
to  the  liquidation  requirements  to 
include  options  contracts  which  offset 
the  equivalent  of  5,000  shares  of  .a 
specialty  stock  position,  the  AMEX  has 
sought  to  increase  specialists'  flexibility 
in  unwinding  options  hedge  positions 
after  a  change  in  the  underlying 
speciahy  stock  (losition.  Increasing  the 
de  minimis  exception  of  AMEX  Rule 
175  by  a  multiplier  of  five  to  5,000 
shares  of  a  speciahy  stock  position  is 
warranted  due  to  the  greater  share 
volume  since  1985  ze  and  the  positions 


^*  A  dynamic  delu  strategy  involves  constantly 
changing  the  mix  of  options  used  to  hedge  stock 
positions.  This  strategy  is  one  of  several  ds'namic 
hedging  strategies  which  requires  rebalancing  a 
market  portfolio  to  increase  or  decrease  with  the 
proportion  of  equity  exposure  depending  on  market 
movements.  Frequent  adjustments  of  the  hedge  over 
time  and  changes  in  the  value  of  the  portfolio  are 
facilitated  through  the  relationship  of  the  option 
price  and  underlying  stock  exhibited  in  a  "delta." 
See.  supra,  at  note  IS. 

'*  i\MEX  Fact  Books  indicate  that  average  daily 
share  volume  for  the  years  19B&-1992  was  as 
Inllows: 


the  specialist  must  hold  as  a  result  of 
escalating  market  volatility.z^  in 
addition,  granting  a  larger  de  minimis 
exception  will  provide  the  specialist 
with  the  necessary  flexibility  to 
maintain  a  feir  and  orderly  market  in  his 
underlying  specialty  stock.  The  existing 
exception  for  options  contracts  which 
offset  the  equivalent  of  1,000  shares  of 
a  s{}ecialty  stock  position  is  too  small  in 
the  context  of  market  conditions 
characterized  by  extreme  one-day 
volatility  and  intra-day  price  swings.  It 
is  more  reasonable  in  constructing  a  de 
minimis  exception  to  reflect  the  present 
market  conditions  to  expand  the 
exception  to  50  options  contracts  or 
options  representing  5,000  underlying 
shares.  This  size  is  still  small  enough  to 
prevent  a  specialist  from  acquiring  a 
large,  unhedged  posKion  in  options. 

The  AMEX  proposal  would  further 
permit  specialists  to  establish  and  hold 
an  overhedged  position  in  both  near- 
term  and  more  distant  term  options 
series  until  the  close  of  trading  on  the 
next  trading  day  after  a  "calendar 
rollover"  is  concluded.  The  Commission 
believes  this  exception  to  the  specialist 
hedging  rules  is  appropriate  and 
reasonable  because  it  provides 
specialists  with  the  flexibility  to  roll 
positions  in  a  cost-efficient  manner, 
while  at  the  same  time  removing  the 
risk  of  becoming  "unhedged"  during  the 
execution  of  a  rollover  to  a  farther-out 
options  series. 

The  final  component  of  the  AMEX 
jJToposal  would  f>ermit  a  S{>ecialist.  with 
prior  Exchange  approval,  to  establish  a 
long-term  options  position  using  far- 
term  "out-of-the-money"  options.  Based 
on  this  proposal,  a  long-term  option 
position  could  be  established  regardless 
of  the  specialist's  actual  stock  position, 
provided  the  strartegy  is  intended  to 
offset  general  market  making  risk.  For  a 
number  of  reasons,  the  Commission 
believes  this  proposal  by  the  Exchange 
is  a  reasonable  ahematrve  to  allow 
specialists  to  hedge  their  market  making 
risks  through  the  purchase  of  options, 
while  not  presenting  additional 
opportunities  for  a  speciaKst  to  take 
advantage  of  any  informational  benefit 
or  engage  in  stock/option  manipulation. 


198S— e.3  million  shares 

1986 — 11.7  million  shares 

1987—13.8  million  shares 

1988 — 9.9  million  shares 

1989 — 12.4  million  shares 

1990 — 13.1  miUioD  shares 

1991 — 13.3  million  shares 

1992 — 14J  million  shares 
^'Currently,  AMEX  Rule  175  prcvides  a  de 
minimis  exception  to  the  liquidation  requrranents 
as  to  as  option  position  of  10  or  fewer  contracts, 
which  generally  «irould  offset  the  equivalent  of 
1.000  shares  of  an  underlying  specialty  stock. 


First,  Exchange  approval  is  required  in 
order  to  establish  the  long-term  options 
position.  Accordingly,  the  specialist 
must  present,  and  the  Exchange  must 
approve  the  specific  hedging  technique. 
Moreover,  the  Exchange  will  be  able  te 
surveil  whether  the  specialist  deviated 
from  the  specific  strategy.  Second, 
information  with  respect  to  short-term 
market  movements  would  tend  not  to 
benefit  a  specialist  establishing  a  long- 
term  "out-of-the-mcMiey"  option 
position.  The  deltas  for  these  options 
are  usually  low,  so  that  a  one  |X>int 
move  in  the  stock  would  result  in  a 
much  smaller  move  in  the  option. 
Third,  the  use  of  an  Exchange-approved, 
long-term  options  strategy  will  have  to 
be  strictly  for  hedging  purposes  to  offset 
market-making  risk.  Accordingly,  the 
Commission  finds  that  the  use  of  long 
term  "out-of-the-money"  options  to 
offset  market-making  risk  without 
liquidation  time  frames  is  an  acceptable 
alternative  hedging  strategy  for 
specialists. 

In  conclusion,  the  Commission  finds 
that  the  proposed  expanded  use  of  listed 
options  by  AMEX  equity  specialists  to 
hedge  positions  in  their  specialty  stocks 
will  offer  substantial  benefits  to  the 
markets  for  these  stocks.  The 
Commission  further  finds  that  the 
proposal  adequately  addresses  the 
regulatory  concerns  of  stock/ option 
manipulation  and  specialist 
informational  advantages.  In  sum,  the 
benefits  of  the  proposal  outweigh  any 
regulatory  concerns  raised  by  an 
expanded  use  of  options  by  equity 
specialists  to  hedge  their  specialty  stock 
positions. 

It  therefore  is  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,28  that  the    • 
proposed  rule  change  (Sl-AMEX-92- 
15)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. z" 

Margaret  H.  McFarUBd, 

Deputy  Secretary. 

[FR  Doc.  93-25332  Filed  10-14-93;  8:45  ami 
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Salf-negulatory  Organizations;  Filtng 
of  Proposed  Rule  Change  by  Boston 
Stock  Exchange,  lr>c  Relating  to  tts 
Speciati^  Perfownanoe  Evaluation 
Progiwfi 

October  6, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


»1S  USX:.  7Bs(b)(2)  (1962). 
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("Act").  15  U.S.C  78s(b)(l).  notice  is 
hereby  given  that  on  August  30. 1993. 
as  subsequently  amended  on  September 
13. 1993.  >  the  Boston  Stock  Exchange. 
Inc.  ("BSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  1. 11  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  noticis  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  BSE  seeks  a  twelve-month 
extension  of  its  Specialist  Performance 
Evaluation  Program  ("SPEP").* 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  incorporate  certain 


<  See  letter  from  Karen  A.  AluUe,  Assistant  Vice 
President.  BSE,  to  Diana  Luka-Hopson,  Branch 
Chief.  Division  of  Market  Regulation.  SEC,  dated 
September  8. 1993  ("Amendment  No.  1"). 
Amendment  No.  1  corrected  certain  typographical 
errors  in  the  proposaL 

>The  Commission  initially  approved  the  BSE's 
SPEP  pilot  program  in  Securities  Exchange  Act 
Release  No.  22993  (March  10.  1986),  51  FR  6298 
(March  14. 1986)  (File  No.  SR-BSE-e4-04).  The 
Commission  subsequently  extended  the  pilot 
program  in  Securities  Exchange  Act  Release  Nos. 
26162  (October  6.  1988).  53  FR  40301  (October  14, 
1988)  (File  No.  SR-BSE-67-06):  27656  (fanuary  30. 
1990).  55  FR  4296  (February  7.  1990)  (File  No.  SR- 
BSE-90-01).  28919  (February  26.  1991).  56  FR  9990 
(March  8. 1991)  (File  Na  SR-BSE-91-01):  and 
30401  (February  24. 1992).  57  FR  7413  (March  2, 

1992)  (File  No.  SR-BSE-92-01).  The  BSE  was 
permitted  to  incorporate  objective  measures  of 
specialist  performance  into  its  pilot  program  in 
Securities  Exchange  Act  Release  No.  31890 
(February  19.  1993).  58  FR  11647  (February  26. 

1993)  (File  Na  SR-BSE-92-04).  at  which  point  the 
initial  pilot  program  ceased  to  exist  as  a  separate 
program.  Commission  approval  of  the  BSE's  current 
SPEP  pilot  program  expires  on  December  31, 1993. 


objective  measures  into  the  Exchange's 
SPEP.  The  evaluation  program,  using 
the  BEACON  system,  a  looks  at  all 
incoming  orders  routed  to  a  specialist 
for  execution.  A  record  of  all  action  on 
these  orders  is  accumulated  in  a 
separate  file,  from  which  four 
calculations  are  run. 

Selection  criteria  for  eligible  orders 
include  regular  buy  and  sell  market  and 
marketable  limit  orders  only.  Orders 
marked  buy  minus  or  sell  plus  are 
excluded,  as  are  crosses  and  all  orders 
with  qualifiers  (e.g..  market-on-close, 
stop,  stop  limit,  all  or  none.  etc.).  The 
order  entry  date  must  equal  the  order 
execution  date. 

For  each  of  the  measures,  including 
the  Specialist  Performance  Evaluation 
Questionnaire  ("SPEQ").  a  ten-point 
scale  will  be  applied  to  a  range  of 
scores.  Based  on  the  raw  score  for  each 
measure,  the  respective  s[>ecialist  will 
receive  an  associated  score  between  one 
and  ten  points,  which  will  be  weighted 
as  indicated  for  each  measure. 

The  first  measure  is  Turnaround 
Time,  which  calculates  the  average 
number  of  seconds  for  all  eligible 
orders,  based  on  the  number  of  seconds 
between  the  receipt  of  a  guaranteed 
market  or  marketable  limit  order  (i.e., 
for  1,299  shares  or  less)  *  in  BEACON 
and  the  execution,  partial  execution, 
stopping  or  cancellation  of  the  order.  An 
order  that  is  moved  from  the  auto-ex 
screen  to  the  manual  screen  will 
accumulate  time  until  executed, 
partially  executed,  stopped  or  cancelled. 
This  calculation  will  not  be  in  effect 
until  the  individual  stock  has  opened  on 
the  primary  market.  Certain  situations, 
such  as  trading  halts  and  periods  where 
the  BEACON  system  is  off  auto-ex 
floorwide.  will  result  in  blocks  of  time 
being  excluded  horn  the  calculation.  A 
specialist  who  averaged  a  raw  score  of 
25  seconds  will  receive  7  points  since 
it  falls  in  the  21  to  25  second  range.  This 
calculation  will  comprise  15%  of  the 
overall  evaluation  program. 
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Turnaround  Time 

Time  in  seconds 

Points 

1-10 

10 

1 1-15  

1 6-20  

9 
8 

3  BEACON  is  the  BSE's  automated  order-routing 
and  execution  system.  BEACON  provides  a 
guarantee  of  execution  for  market  and  marketable 
limit  orders  up  to  and  including  1,299  shares.  In 
addition,  BEACON  can  be  used  to  transmit  orders 
not  subject  to  automatic  execution.  See  BSE  Rules, 
Chp.  XXXni.  Sec  5(a)  and  7. 

«  Telephone  conversation  between  Karen  Aluise. 
Assistant  Vice  President,  BSE.  and  Beth  Stekler, 
Attorney,  Division  of  Market  Regulation,  SEC  on 
September  23. 1993. 


Time  in  seconds 

21-25 

26-30 

31-35 

36-'40 

41-45  

46-50 - 

51  and  up 


Points 


7 
6 
5 
4 
3 
2 
1 


The  second  measure  is  Holding 
Orders  Without  Action,  which  measures 
the  number  of  market  and  marketable 
limit  orders  (all  sizes  included)  >  that 
are  held  without  action  for  greater  than 
twenty-five  (25)  seconds.  As  in  the 
Turnaround  Time  calculation,  a  stop, 
cancellation,  execution  or  partial 
execution  stops  the  clock.  The  same 
exclusions  which  apply  in  the 
Turnaround  Time  calculation  also  apply 
here.B  Thus  if  a  specialist  receives  a 
total  of  100  market  and  marketable  limit 
orders  and  holds  ten  (10)  of  them  for 
more  than  25  seconds,  his/her  raw  score 
of  10%  would  receive  9  pwints  since  it 
falls  in  the  6  to  10  percent  range.  This 
calculation  will  comprise  15%  of  the 
overall  evaluation  program. 

Holding  Orders  WfiHOui  Action 


Percentage  of  orders 

0-5 

6-10 

11-15 

16-20 

21-25  

26-30 

31-35 

36-40  ....„ 

41-45 „ 

46  and  up  


Points 


10 
9 
8 
7 
6 
5 
4 
3 
2 
1 


The  third  measure  is  Trading  Between 
the  Quote,  which  measures  the  number 
of  market  and  marketable  limit  orders 
that  are  executed  between  the  best 
consolidated  bid  and  offer  where  the 
spread  is  greater  than  Vnth.  Thus  if  a 
specialist  receives  ten  market  and 
marketable  limit  orders  where  the 
spread  between  the  best  consolidated 
bid  and  offer  is  greater  than  Vnth,  and 


>  Unlike  Turnaround  Time,  see  supra  text 
accompanying  note  4.  Holding  Orders  Without 
Action  is  not  limited  to  those  orders  guaranteed 
automatic  execution  through  BEACON. 

■  According  to  the  BSE,  the  Holding  Orders 
Without  Action  calculation  will  not  be  in  effect 
until  the  individual  stock  has  opened  the  primary 
market.  In  addition,  certain  situations,  such  as 
trading  halts  and  periods  where  the  BEACON 
system  is  offauto-ex  floorwide.  will  result  in  blocks 
of  time  being  excluded  from  the  Holding  Orders 
Without  Action  calculation.  Telephone 
conversation  between  Karen  Aluise,  Assistant  Vice 
President.  BSE,  and  Beth  Stekler,  Attorney.  Division 
of  Market  Regulation,  SEC.  on  September  23, 1993. 
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such  specialist  executes  Hve  of  the 
orders  between  the  bid  and  offer,  his/ 
her  raw  score  would  be  50%  and  would 
receive  9  points  since  it  falls  in  the  46 
to  50  percent  range.  This  calculation 
will  comprise  25%  of  the  overall 
evaluation  program. 


Trading  Between  The  Quote 


Percentage  of  orders 


51  and  up 

46-50  

41-45 

36-40 

31-<J5 

20-30  

21-25  

16-20 

11-15 

0-10 


Points 


10 
9 
8 

7 
6 
5 

4 
3 

2 
1 


The  fourth  measure  is  Executions  in 
Size  Greater  than  BBO,  which  measures 
the  number  of  market  and  marketable 
limit  orders  which  exceed  the  BBO  size 
and  are  executed  in  size  larger  than  the 
BBO  size.  Thus  if  a  specialist  receives 
a  total  of  10  market  and  marketable  limit 
orders  which  exceed  the  BBO  size  and 
executes  nine  of  the  orders  in  size  larger 
than  the  BBO  size,  his/her  raw  score 
would  be  90%  and  would  receive  8 
points  since  it  falls  in  the  86  to  90 
percent  range.  This  calculation  will 
comprise  25%  of  the  overall  evaluation 
program. 

Executions  In  Size  Greater  Than 
BBO 


Percentage  of  orders 

Points 

98-100 

10 

91-95 

88-90 

81-85 

78-80 

71-75 

6&-70....„ 

61-65 

9 
8 

7 
6 
5 

4 
3 

55-60 

2 

55  and  below 

1 

In  addition,  several  changes  have 
been  made  to  the  questionnaire  (SPEQ) 
in  view  of  the  adoption  of  the  objective 
measures  which  have  made  some 
questions  obsolete.  The  minimum 
acceptable  raw  score  for  each  question 
renaains  at  4.5.  Thus  if  a  specialist 
receives  a  raw  score  of  4.5  for  each 
question  for  a  weighted  raw  score  (based 
on  the  weights  for  each  question  within 
the  questionnaire)  of  50.(X)52,  he/she 
would  receive  4  points  since  it  falls  in 
the  50  to  54  weighted  raw  score  range. 
The  questionnaire  will  comprise  20%  of 
the  overall  evaltiation  program. 


Questionnaire 


Weighted 

raw  score 

Points 

83  and  above  -- 

10 

77-82  

9 

72-76  

66-71  

" 

8 

7 

61-65  

55-60 

50-54  . Z~"Z 

44-49 

38-43 _. 

»••••■•  •«••••  «.•••••••••• 

6 
5 

4 
3 
2 

37  and  below 

1 

Using  the  examples  for  each  measure 
above,  the  following  weighted  point 
totals  would  result  in  an  overall 
program  score  of  7.45: 


Measure 

Points 

Weighted 
points 

Turnaround  Time 
(15%)  

7 

9 
9 
8 

4 

1  05 

Holding  Orders 
Without  Action 
(15%)  

Tradirig  Between 
the  Quote  (25%) 

Executions  in  Size 
>  BBO  (25%)  .... 

Questionnaire 
(20%)  

i.3e 

2J25 
2.00 
0.80 

7.45 

The  rule  has  been  amended  to  reflect 
that  any  specialist  who  is  deficient '  in 
any  one  of  the  objective  measures  for 
two  out  of  three  consecutive  review 
periods  will  be  required  to  appear 
before  the  Performance  Improvement 
Action  Conmiittee  to  discuss  ways  of 
improving  performance.  If  performance 
does  not  improve  in  the  subsequent 
period,  the  specialist  will  appear  before 
the  Market  Performance  Committee  for 
appropriate  action,  as  described  below.a 

Any  specialist  who  falls  below  the 
threshold  level  for  the  overall 
evaluation  program  for  two  out  of  three 
consecutive  review  periods  will  be 
required  to  appear  before  the  Market 
Performance  Committee  and  the 
Committee  will  take  action  to  address 
the  deficient  performance  as  provided 
for  in  Paragraph  2156.1O-.60.«  A 
specialist  who  is  ranked  in  the  bottom 
ten  percent  of  the  overall  evaluation 


'  A  specialut  U  deficient  in  any  measure  if  he/ 
she  scores  below  the  minimum  adequate 
performance  thresholds  set  forth  below.  See  infra, 
text  accompanying  note  10. 

•  The  Commission  notes  that  in  the  event  a 
specialist's  performance  does  not  improve,  SPEP's 
Supplemental  Material  authorizes  the  Market 
Perfonnance  Committee  to  take  the  following 
actions:  Suspending  the  specialist's  trading  account 
privilege,  suspending  his/her  alternate  specialist 
actsunt  privilege  or  reallocating  his/her  specialty 
stocks. 

•  See  supra,  note  6. 


program  but  who  is  above  the  threshold 
level  for  the  overall  program  will  be 
subject  to  staff  review  to  determine  if 
there  is  sufficient  reason  to  warrant 
informing  the  Performance 
Improvement  Action  Committee  of 
potential  performance  problems. 

The  following  threshold  scores  have 
been  set  at  which  a  specialist  will  be 
deemed  to  have  adequately 
performed:  m 

Overall  Evaluation  Score — at  or  above 
weighted  score  of  5.80  Turnaround 
Time — below  21.0  seconds  (8  points) 
Holding  Orders  Without  Action — 
below  21.0%  (7  points)  Trading 
Between  the  C^ote — at  or  above 
26.0%  (5  points)  Executions  in  Size  > 
BBO— at  or  above  76.0%  (6  points) 
Questionnaire — at  or  above  weighted 
score  of  50  (4  points) 

Due  to  the  subject!  veness  of  the 
questionnaire,  a  specialist  who  is 
deficient  on  the  questionnnarie  alone 
will  be  subject  to  review  by  Exchange 
staff  to  determine  if  there  is  sufRcient 
reason  to  warrant  informing  the 
Performance  Improvement  Action 
Committee  of  potential  performance 
problems.  However,  a  deficient  score  on 
the  questionnaire  may  result  in 
performance  improvement  action  where 
it  lowers  the  overall  program  score 
below  5.80. 

The  Exchange  requests  an  extension 
of  the  current  pilot  program  for  a 
twelve-month  period  to  begin  on 
January  1, 1994.  This  twelve-month 
period  will  enable  the  Exchange  to 
further  evaluate  the  appropriateness  of 
the  measures  and  their  respective 
weights,  as  well  as  the  effectiveness  of 
the  overall  evaluation  program. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  section  6(b)(5) 
in  that  the  SPEP  results  weight  heavily 
in  stock  allocation  decisions  and,  as  a 
result,  specialists  are  encouraged  to 
improve  their  market  quality  and 
administrative  duties,  thereby 
promoting  just  and  equitable  principles 
of  trade  and  aiding  in  the  perfection  of 
a  free  and  open  market  and  a  national 
market  system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

No  burden  on  competition  is 
perceived  by  the  adoption  of  the 
proposed  rule  change. 


■o A  specialist  who  receives  a  score  that  is  below 
a  minimum  adequate  performance  threshold  will  b* 
deemed  to  be  deficient  in  that  measure.  See  supm. 
note  7. 
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C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  T  ile  Change  Beceived  from 
Members,  Participants  or  Ckhers 

Comments  have  been  neither  solicited 
nor  received. 

in.  Date  of  Effecdveness  of  tbe 
Proposed  Rale  Change  and  Timing  for 
Conunission  Actkn 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Conunission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  pubHshes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Conunission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  *^  e  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to      , 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  ■'•"cordance  with  the 
provision^  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  BSE.  All 
submissions  should  refer  to  File  No. 
SR-BSE-93-16  and  should  be 
submitted  by  November  5. 1993. 

For  the  Commisston,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc  93-25281  Filed  10-14-93,  8:45  am) 

BKJJNQCOOf  MHO-Ot-M 


(Retease  No.  34-33031;  RU  No.  SR-CBOE- 
93-31] 

S«lf-Regulatory  Organizations;  Order 
Granting  Accelerated  Approval  o( 
Proposed  Rule  Chan^  by  tt>e  Chicago 
Board  Options  Exchange,  Inc^ 
Relating  to  the  Installation  of  Stock 
Order  Entry  Terminals  at  Options 
Trading  Posts 

October  7. 1993 

On  July  21, 1993.  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE*'  or 
■"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").i  and  Rule  19b-« 
thereunder,^  a  proposed  rule  change 
relating  to  the  installation  of  stock  order 
entry  terminals  at  options  trading  posts. 
Notice  of  the  proposal  appeared  in  the 
Federal  Register  on  September  15. 
1993.3  No  comment  letters  were 
received  on  the  proposed  rule  change. 
This  order  approves  the  Exchange's 
proposal. 

Tne  CBOE  proposes  to  install 
automated  order-entry  terminals  on  the 
equity  options  floor  whereby  options 
market-makers  may  enter  orders  to  buy 
or  sell  stocks  imderlying  the  options  in 
which  they  make  markets.  These 
terminals  will  provide  front-end  input 
for  automated  order  routing  and/or 
execution  systems  such  as  the  DOT 
System  of  the  New  York  Stock 
Exchange.  Inc.  ("DOT  System")  or  the 
MAX  system  of  the  Chicago  Stock 
Exchange,  Inc.  ("MAX  System").  The 
installation  of  order-entry  terminals  at 
options  trading  posts  represents  an 
expansion  of  the  use  of  stock  terminals 
previously  approved  by  the 
Commission.*  The  order-entry  terminals 
to  be  added  pursuant  to  this  proposal 
will  be  used  solely  for  the  purposes  of 
hedging  risks  associated  with  options 
market-making  activities.  The  terminals 
will  not  be  used  to  make  markets  in  the 
underlying  stocks  themselves.  Initially, 
the  Exchange  intends  to  add  a  limited 
number  of  order-entry  terminals  at 


«iSU.&C7te(bMi)(ift8«). 

a  17  CFR  240.191m  (1992). 

>  S«e  Socuritiea  Exchange  Art  Release  No.  32SS6 
(September  9,  1993),  58  FR  48398. 

*  See  Securities  Exchange  Aa  Releaw  No.  Z1858 
(March  la,  1985).  50  FR  11774  (order  approving  lue 
of  InstincFl  terminal*  M  CBOE  option*  trading  floor 
posts  for  quotation  information  only  and  terminals 
with  ordaT'^atry  capability  in  member  firm  booths) 
("Exchange  Ad  ReieMe  No.  215»?'):  Securities 
Exchange  Act  ReleMe  No  221 10  ()une  X  1965).  50 
FR  24344  (onler  apprtiving  use  of  Instlnet  lermiiuls 
at  specialists'  posts  and  In  member  firms'  booths  on 
the  American  Stock  Exchange.  Inc.  ("AMEX") 
options  trading  floor  for  purposes  of  facilitating  the 
execution  of  securities  transactions)  ("Exchange  Act 
Release  No.  22110"). 


selected  trading  posts  but.  with 
experience,  may  add  additional  order- 
entry  terminals  at  other  posts  on  the 
equity  options  floor. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5) »  in  that 
the  proposal  promotes  just  and 
equitable  principles  of  trade,  and 
facilitates  transactions  in  securities. 
Specifically,  the  Commission  finds  that 
the  CBOE  proposal  to  install  stock 
order-entry  terminals  at  options  trading 
posts  may  permit  market-makers  to 
more  efficiently  acquire  positions  in 
underlying  stocks  to  hedge  the  risks  of 
options  positions  assumed  In 
connection  with  their  market-making 
activities.  This  will  facilitate  market- 
makers  securities  transactions  since  it 
will  no  longer  be  necessary  for  market- 
makers  stock  orders  to  be 
communicated  to  a  member  firm's  booth 
or  other  off-floor  location  for  further 
transmission  to  a  stock  order  execution 
facility  (e.g..  the  DOT  System  or  the 
MAX  System). 

The  Commission  also  finds  that  any 
regulatory  concerns  regarding 
manipulation  of  underlying  stocks 
raised  by  the  use  of  stock  order-entry 
terminals  at  the  trading  posts  are 
sufficiently  minimized  by  the  restriction 
that  the  order-entry  terminals  may  not 
be  used  to  make  markets  in  the 
underlying  stocks.  Additionally,  use  of 
the  order-entry  terminals  will  be 
monitored  by  the  CBOE  for  compliance    • 
with  all  applicable  Exchange  and  SEC 
rules  and  regulations  utilizing  the  same 
procedures  that  currently  apply  to  the 
monitoring  of  stock  orders  of  market 
makers  entered  through  other  means.* 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Regieter  in  order  to 
permit  CBOE  to  install  a  limited  number 
of  stock  order-entry  terminals  at  options 
trading  posts  without  delay.  The 
Commission  believes  that  the  CBOE 
proposal  does  not  raise  any  new  issues 
since  a  comparable  proposal  by  another 
options  exchange  has  previously  been 
approved  by  the  Commission.^  The 
Commission  further  notes  that  it  has  not 
been  made  aware  of  any  adverse 


« IS  u.&c  7Rf{b)|5)  (i9aa). 

«  See  Letter  firom  Jeffrey  Scfanjar.  Vice  President. 
Market  Surveillance.  CBOE.  to  Bradley  Ritter. 
Attorney.  OfTice  of  Options,  Division  of  Market 
Regulation.  Commission,  dated  October  8, 1993. 

'  See  Exchange  Act  Release  Na  Z21 10.  supra 
note  4. 
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comments  concerning  the  operation  of 
stock  order-entry  terminals  located  in 
CBOE  member  firm  booths  or  on  the 
AMEX  options  floor  since  their 
installation.  Accordingly,  the 
Commission  believes  that  good  cause 
exists  to  approve  the  proposed  rule 
change  on  an  accelerated  basis. 

For  the  reasons  discussed  above,  the 
Gimmission  Hnds  that  the  proposal 
relating  to  the  installation  of  stock 
order-entry  terminals  at  trading  posts  on 
the  equity  options  trade  floor  is 
consistent  with  the  Act,  and  in 
particular,  section  6  of  the  Act. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-CBOE-93- 
31)  is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland. 

Deputy  Secretary. 

|FR  Doc.  93-25329  Filed  10-14-93;  8:45  ami 

MJJNO  COOC  MMO-OI-M 


(Release  No.  34-33024;  File  No.  SR-CBOE- 
93-39] 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the  Chicago 
Board  Options  Exchange,  Inc.  Relating 
to  Message  Service  User  Fees 

Clctobere.  1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  September  24, 
1993,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Oi^anization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  is  proposing  to  establish 
monthly  subscriber  fees  to  be  paid  by 
members  who  are  approved  to  use  the 
Exchange's  PhoneMail  message  services. 
The  text  of  the  proposed  rule  change  is 
available  at  the  Offlce  of  the  Secretary, 
CBOE,  and  at  the  Commission. 


•15  U.S.C  78s(b1(2)  (1988). 
fl7CFR  200.30  3(a)(12)(1992). 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  section  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  establish  monthly 
subscriber  fees  to  be  paid  by  members 
who  are  approved  to  use  the  Exchange's 
PhoneMail  message  service.  The 
PhoneMail  system  is  designed  to  allow 
subscribers  to  receive  calls  at  a  personal 
mailbox  and  to  enable  them  to  record, 
send,  and  listen  to  voice  messages  from 
any  touch-tone  telephone  at  any  time.  It 
is  also  designed  to  enable  subscribers  to 
store  messages  in  their  personal 
mailboxes.  The  Exchange  states  that  the 
fees  being  imposed  hereunder  are 
intended  to  cover  the  Exchange's  costs 
in  installing,  implementing,  and 
maintaining  the  PhoneMail  message 
service. 

This  action  is  being  taken  pursuant  to 
CBOE  Rule  2.22.  which  permits  the 
Exchange  to  impose  fees  on  members  for 
the  use  of  Exchange  facilities  or  for  any 
services  or  privileges  granted  by  the 
Exchange. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general,  and 
section  6(b)(4),  in  particular,  in  that  it  is 
designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
charges  among  CBOE  members. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 


m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Coinmission  Action 

Because  the  foregoing  rule  change 
establishes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange,  it  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)(1)  of 
Rule  19b-4  thereunder.  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  %vritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  he  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-93- 
39  and  should  be  submitted  by 
November  5, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc  93-25331  Filed  10-14-93;  8:45  am] 

BMJJNQ  CODE  •010-01-M 


1 17  CFR  20O.3O-3(a)(12)  (1992). 
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(TMmm  Mei  34-33830;  Fie  Ne.  SfMIASO- 

SeH-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Ctiange  by 
NaUonal  Assoctotlon  of  Securttiea 
Dealers.  Inc.  Roialing  to  Part  a  of 
Schedule  D  to  the  NASO  ByUnMS 
Regarding  Rulee  and  Procedures  of 
the  NASO  Local  Quotations  Program 

October  7. 1993. 
L  Introductioo 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC*  or  "Commission") «  proposed 
rule  change >  on  July  28, 1993,  pursuant 
to  section  i  9(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").  The 
proposed  rule  change  would  delete  Part 
DC  of  Section  D  to  the  NASD  By-Laws 
regarding  rules  and  procedures  of  the 
NASD's  Local  Quotations  Program. 

Notice  of  the  filing  of  this  proposal 
appeared  in  the  Federal  Register  on 
August  25. 1993.2  No  comment  letters 
were  received.  For  the  reasons 
discussed  below,  the  Commission  has 
determined  to  approve  the  proposal. 

n.  Backgnnnd 

Part  DC  of  Schedule  D  to  the  NASD 
By-Laws  ("Schedule  D")  provides  for 
the  NASD  Local  Quotations  Program 
("Program"),  which  was  a  service  of  the 
NASD  designed  to  provide  a  source  of 
quotations  to  the  media  for  securities  of 
particular  interest  to  specific 
communities.  The  Program  was 
administer  d  by  an  NASD  biformation 
Committee  which,  in  addition  to  other 
specified  functions,  appointed  members 
to  NASD  Local  Quotations  (Committees. 
The  function  of  the  NASD  Local 
Quotations  Committees  was  to  select 
and  provide  to  local  media  a  list  of 
Nasdaq  securities  and  non-Nasdaq 
securities  based  on  the  National 
Inclusion  Standards  and  Local  Inclusion 
Standards  contained  in  Sections  C  and 
D  of  Part  IX  to  Schedule  D. 

In  recent  years,  the  program  has  been 
phased-out  by  the  NASD  and  the 
specified  NASD  Committees  created 
under  the  program  have  ceased  to 
function.  Under  current  practice,  the 
NASD  provides  certain  news  media 
orgai\izations  and  other  market  data 
vendors  with  two  electronic  data  lines 
containing  information  on  all  Nasdaq 
National  Market  System  ("Nasdaq 
NMS")  ser;:rities  and  Nasdaq  SmallCap 
Market  ("Nasdaq  SmallCap")  securities 


contained  in  the  Nasdaq  System. >  One 
data  line  provides  bid/ask  quotes  for  all 
Nasdaq  Stock  Market  securities,  and  the 
other  data  line  provides  last  sale 
information  for  all  Nasdao  Stock  Market 
seciuities.  Most  news  media 
organizations  currently  receive 
quotation  information  on  all  Nasdaq 
Stock  Market  securities  from  a  media 
organization  or  market  data  vendor  that 
has  access  to  the  NASD  data  lines. 
Determinations  regarding  customized 
publication  lists  of  Nasdaq  SmallCap 
and  Nasdaq  NMS  securities  currently 
are  made  by  individual  news  media 
organizations  based  on  their  respective 
publication  criteria. 

in.  Discussiea 

The  Commission  has  determined  that 
the  NASD's  proposal  is  consistent  with 
the  provisions  of  section  15A(b)(6)  of 
the  Act  4  which  requires  that  the  rules 
of  a  national  securities  association  be 
designed  to  facilitate  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest  in  that 
the  proposed  rule  change  deletes  rule 
language  regarding  an  out-dated  NASD 
practice  of  providing  the  news  media  of 
specific  communities  with  securities 
quotations  of  local  interest.'  E)eletion  of 
Part  DC  of  Schedule  D  reflects  the 
NASD's  determination  to  end  the 
practice  of  only  disseminating  certain 
securities  to  the  local  news  media 
pursuant  to  the  Local  (Rotations 
Program  in  favor  of  the  current  practice 
whereby  two  electronic  data  hnes 
disseminate  information  on  all  Nasdaq 
System  securities  to  certain  media 
organizations  and  market  data  vendors. 
Most  news  media  organizations 
currently  receive  quotation  information 
regarding  all  Nasdaq  Stock  Market 
securities  fix)m  a  media  organization  or 
market  data  vendor  that  has  access  to 
the  NASD  data  lines.  Determinations 
regarding  customized  publication  lists 
of  Nasdaq  SmallCap  and  Nasdaq  NMS 
securities  are  currently  made  by 
individual  news  media  organizations 
based  on  their  respective  publication 
criteria.  The  NASD's  electronic  data 
lines  provide  greater  market  information 


« File  No.  SR-NASD-9»-4a 
>S«e  Securities  Exchange  Act  ReleaM  No.  327S4 
(August  la.  1993),  Sa  PR  44808. 


>The  h4asdaq  System  is  comprisad  o' both  Nasdaq 
SmallCap  and  Nasdaq/NMS  securities. 

« 15  U.S£.  7ao-3. 

•  The  Commission  recently  approved  a  proposed 
rule  change  to  delete  Pan  V  ol  Schedule  D  to  the 
NASD  By-Laws  regarding  publication  and 
dissemination  of  quotations  to  the  news  media.  See, 
Securities  Exchange  Act  Release  No.  32246  (April 
30, 1993).  S«  FR  27598  (File  No.  SR-NASI}-9>-14). 
Tfa*  NASO  notes  that  the  rationale  for  deleting  Pan 
V  is  very  similar  to  the  Association's  ralioaala  (or 
the  proposed  deletion  of  Pan  IX  of  Schedule  O. 


to  the  public  than  the  procedures 
provided  for  under  the  Local  Quotations 
Program  contained  in  Part  IX  of 
Schedule  O.  The  dissemination  of 
quotes  over  the  NASD  electronic  data 
lines,  therefore,  help  perfect  a  free  and 
open  market  and  national  market 
system,  and  help  to  protect  investors 
and  the  public  interest. 

rv.  Conclusion 

In  view  of  the  above,  the  Commission 
has  concluded  that  the  proposed  rule 
change  is  consistent  with  section 
15A(b)(6)  of  the  Act  and  that  it  is 
appropriate  to  approve  the  deletion  of 
Part  IX  of  Schedule  D  to  the  NASD  By- 
Laws. 

//  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  be,  and  is  hereby 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

jFR  Doc.  93-25283  Filed  10-14-93;  845  ami 
aUJJNQ  COOC  8*10-0  t-M 


[Release  No.  34-33000;  File  No.  SR-NASD- 
93-62] 

Self-Reguiatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  the  Pricing  of  Open  Orders 

October  1.1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C  78s(b)(l).  notice  is 
hereby  given  that  on  September  23, 
1993,  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  descjibed  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  i»  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self'ReguIatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  add  a  new 
Section  to  the  Rules  of  Fair  Practice  to 
require  members  holding  open  orders  to 
adjust  the  order  by  the  amount  of  any 
dividend,  payment  or  distribution  on 
the  day  that  the  security  is  quoted  ex- 
dividend,  ex-rights,  ex-distribution  or 
ex-interest.  Below  is  the  text  of  the 


•  17  CFR  200.3O-3la)(12). 
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proposed  rule  change.  New  language  is 
italicized. 

Adjustment  of  Open  Orders 

dec 

(a)  A  member  holding  an  open  order 
from  a  customer  or  another  broker/ 
dealer  shall,  prior  to  executing  or 
permitting  the  order  to  be  executed, 
reduce,  increase  or  adjust  the  price  and/ 
or  number  of  shares  of  such  order  by  an 
amount  equal  to  the  dividend,  payment 
or  distribution,  on  the  day  that  the 
security  is  quoted  ex-dividend,  ex-rights, 
ex-distribution  or  ex-interest,  as  follows: 

(i)In  the  case  of  a  cash  dividend  or 
distribution,  the  price  of  the  order  shall 
be  reduced  by  subtracting  the  dollar 
amount  of  the  dividend  or  distribution 
from  the  price  of  the  order  and  rounding 
the  result  to  the  next  lower  Va  of  a 
dolhr, 

(ii)  In  the  case  of  a  stock  dividend  or 
split,  the  price  of  the  order  shall  be 
reduced  by  rounding  the  dollar  value  of 
the  stock  dividend  or  split  to  the  next 
higher  '/«  of  a  dollar  and  subtracting 
that  amount  from  the  price  of  the  order; 
provided,  further,  that  the  size  of  the 
order  shall  be  increased  by  (1) 
multiplying  the  size  of  the  original  order 
by  the  numerator  of  the  ratio  of  the 
dividend  or  split.  (2)  dividing  the  resuh 
by  the  denominator  of  the  ratio  of  the 
dividend  or  split,  and  (3)  rounding  the 
result  to  the  next  lower  round  lot;  and 

(Hi)  In  the  case  of  a  dividend  payable 
in  either  cash  or  securities  at  the  option 
of  the  stockholder,  the  price  of  the  order 
shall  be  reduced  by  the  dollar  value  of 
the  cash  or  securities,  whichever  is 
greater,  according  to  the  formulas  in 
(a)(i)  or  (a)(ii).  above:  provide,  that  if 
the  stockholder  opts  for  securities,  the 
size  of  the  order  shall  be  increased 
pursuant  to  the  formula  in  (a)(ii).  above. 

(b)  If  the  value  of  the  distribution 
cannot  be  determined,  the  member  shall 
not  execute  or  permit  such  order  to  be 
executed  without  reconfirming  the  order 
with  the  customer. 

(c)  If  a  security  is  the  subject  of  a 
reverse  split,  all  open  orders  shall  be 
cancelled. 

(d)  The  term  "open  order"  means  an 
order  to  buy  or  an  open  stop  order  to 
sell,  including  but  not  limited  to  "good 
'til  cancelled,"  "limit" or  "stop  limit" 
orders  which  remain  in  effect  for  a 
definite  or  indefinite  period  until 
executed,  cancelled  or  expired. 

(e)  The  provisions  of  this  rule  shall 
not  apply  to  orders:  1)  governed  by  the 
rules  of  a  registered  national  securities 
exchange;  2)  marked  "do  not  reduce": 
3)  marked  "do  not  increase";  (4)  open 
stop  orders  to  buy;  or  (5)  open  sell 
orders. 


IL  Seif-Regulatory  Organixation't 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Qiange 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspect  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  NASD  does  not  currently  require 
its  members  to  adjust  open  orders  qf 
securities  quoted  ex-dividend,  ex-rights, 
ex-distribution  or  ex-interest.  An  open 
order  is  an  order  to  buy  or  sell  which 
remains  in  effect  until  it  is  executed  or 
cancelled,  or  expires.  Such  orders  are 
also  known  as  "good  'til  cancelled," 
"limit,"  or  "stop  limit."  The  NASD 
believes  it  is  important  to  adopt  a 
standard  for  business  practices  and 
ethics  in  dealing  with  customer  open 
orders.  The  NASD  is  proposing  to 
amend  the  Rules  of  Fair  Practice  to 
require  members  holding  such  orders  to 
adjust  the  price  and,  if  necessary,  the 
size  of  the  order  by  the  amount  of  any 
dividend,  payment  or  distribution  on 
the  day  that  the  security  is  quoted  ex- 
dividend,  ex-rights,  ex-distribution  or 
ex-interest. 

Because  there  is  currently  no  NASD 
rule  governing  open  orders,  members 
adjust  them  according  to  their  own 
procedures  unless  the  rules  of  another 
self-regulatory  organization  apply  to  the 
transaction  (e.g..  New  York  Stock 
Exchange  Rule  118).  These  procedures 
can  vary  from  automatic  adjustment, 
automatic  withdrawal,  reconfirmation  of 
the  order  with  the  customer,  or  no 
action.  Further,  the  procedures  may 
vary  among  orders  entered  at  the  same 
firm  because  the  orders  are  routed  to 
different  firms  for  execution.  As  a  result, 
investors  may  find  that  their  open 
orders  are  executed  without  adjustment 
after  the  ex-date  at  a  higher  cost  per 
share  than  they  intended  based  on  their 
valuation  of  the  security.  For  example, 
an  investor  entering  a  limit  order  for  a 
security  at  SlO  per  share  prior  to  the 
dividend  date  may  have  based  his 
pricing  judgment  on  the  imf>ending 
dividend  declaration.  If  his  order 
remains  open  after  the  ex-dividend  date, 
he  may  find  his  order  in  the  money  and 


executed  at  the  dividend-assuming  price 
even  though  he  would  not  be  entitled  to 
the  dividend. 

Moreover,  the  fact  that  some  members 
might  adjust  open  orders  on  ex-dates 
while  others  do  not,  creates  confusion 
for  customers  and  is  inconsistent  with 
the  high  quality  and  confidence  the 
NASD  has  sought  to  promote  in  the 
Nasdaq  Stock  Market  and  the  non- 
Nasdaq  over-the-counter  market.  The 
NASD  believes  that  the  rule  proposed 
herein  sets  forth  a  unitary  and 
predictable  method  of  handling  the 
adjustment  of  open  orders,  eliminates 
the  potential  unfairness  associated  with 
the  failure  to  adjust  such  orders,  and 
provides  consistency  in  the  adjustment*^ 
of  open  orders  for  NASD  members  that 
are  also  members  of  the  New  York  Stock 
Exchange  and  American  Stock 
Exchange. 

Proposed  Subsection  (a)  of  the  new 
Rule  of  Fair  Practice  would  require  a 
member  holding  an  open  order  from  a 
customer  or  broker/ dealer,  prior  to 
executing  or  permitting  the  order  to  be 
executed,  to  adjust  the  price  of  tlie  order 
by  the  amount  of  any  dividend, 
payment  or  other  distribution  on  the  ex- 
date.  Subsections  (a)(i)  through  (a](iii) 
specify  the  adjustment  procedures  for 
certain  situations. 

Subsection  (a)(i)  provides  that  in  the 
case  of  a  cash  dividend  or  distribution, 
the  price  of  the  order  shall  be  reduced 
by  subtracting  the  dollar  amount  of  the 
dividend  or  distribution  from  the  price 
of  the  order  and  rounding  the  result  to 
the  next  lower  Vs  of  a  dollar.  For 
example,  if  an  issuer  declares  a  $.30  per 
share  dividend,  on  the  ex-dividend  cute 
the  price  of  an  investor's  open  order  to 
purchase  100  shares  of  that  security  at 
$10  per  share  would  be  reduced  by  $.30, 
which,  when  rounded  dovra  to  the 
nearest  variation  in  trading  units,  results 
in  a  price  of  $9Vb  per  share.  Thus,  the 
investor's  initial  valuation  at  $10.00  per 
share  before  the  ex-dividend  date  is 
proportionately  maintained  by  revising 
the  order  to  $9V8  per  share  after  the  ex- 
date,  reflecting  the  diminished  post- 
dividend  value  of  the  security. 

Subsection  (a)(ii)  provides  that  for 
stock  dividends  or  splits  the  price  of  the 
order  shall  be  reduced  by  rounding  the 
dollar  value  of  the  dividend  distribution 
or  split  to  the  next  higher  Vs  of  a  dollar 
and  subtracting  that  amount  from  the 
price  of  the  order.  Determining  the 
dollar  value  per  share  of  the  distribution 
is  accomplished  by  multiplying  the 
adjusted  value  per  share  after  the 
dividend  by  the  percentage  increase  in 
shares.  For  example,  for  an  open  order 
@  $10  per  ^are  and  a  3  for  2 
distribution,  the  dollar  value  per  share 
of  the  dividend  is  first  determined  by: 
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($10  X  2)/3  X  (%  increase  in  shares)  = 
$20/3  X  >/i  =  $6.67  X  .50  =  $3.33.  When 
rounded  to  the  next  higher  Vs  of  a  share, 
$3.33  is  $3^/%  per  share.  Then, 
subtracting  $3%  from  10  per  share,  the 
resulting  price  is  $6*/b  per  share.  Using 
another  example,  for  an  open  order  @ 
$10  per  share  and  a  5  for  3  distribution, 
the  dollar  value  per  share  of  the 
distribution  is  first  determined  by:  ($10 
X  3)/5  X  (%  increase  in  shares)  =  $30/ 
5  X  Vs  =  $6  X  .667  =  $4  which,  not 
requiring  rounding,  is  $4  per  share. 
Then,  subtracting  $4  from  $10  per  share, 
the  resulting  price  is  $6  per  share.' 

Subsection  (a)(ii)  also  provides  for 
increasing  the  size  of  the  order  to 
maintain  its  proportionality  with  the 
dollar  amount  of  the  original  order 
taking  into  account  the  price  reduction. 
This  is  accomplished  by  multiplying  the 
number  of  shares  of  the  original  order 
by  the  number  of  shares  to  be 
distributed  for  each  share.  The  result  is 
then  divided  by  the  number  of  shares  to 
be  exchanged  for  new  shares  in  the 
distribution  and  rounded  to  the  next 
lower  round  lot.  For  example,  for  a  100 
share  open  order  and  a  3  for  2 
distribution  the  resulting  number  of 
shares  is:  (100  x  3)/2  =  150  shares, 
which  when  roimded  down  to  the  next 
lower  round  lot  -  100  shares,  the  size 
of  the  original  order.  For  a  1000  share 
open  order  and  a  3  for  2  distribution  the 
resulting  number  of  shares  is:  (1000  x 
3)/2  3  1500  shares,  which  is  equal  to  a 
round  lot  and  therefore  does  not  require 
rounding.  Finally,  for  a  1000  share  open 
order  and  a  5  for  3  distribution  the 
resulting  number  of  shares  is:  (1000  x 
5)3  X  1666  shares,  which  when  rounded 
down  to  the  next  lower  round  lot  s  1600 
shares. 

Subsection  (a)(iii)  provides  that  when 
a  dividend  is  payable  at  the  option  of 
the  stockholder  in  either  cash  or 
securities,  the  order  shall  be  reduced  by 
the  dollar  value  of  the  cash  or  securities, 
whichever,  is  grater,  according  to  the 
formulas  in  Subsections  (a)(i)  and  (a)(ii) 
of  the  proposed  rule.  However,  if  the 
stockholder  opts  for  securities,  the  size 
of  the  order  shall  be  increased  according 
to  the  formula  in  subsection  (a)(ii). 

Proposed  Subsection  (b)  requires  the 
member  to  reconfirm  an  open  order 
prior  to  execution  if  the  value  of  the 
distribution  cannot  be  determined. 
Proposed  Subsection  (c)  requires  open 
orders  to  be  cancelled  where  the 
security  is  the  subject  of  a  reverse  split. 
Proposed  Subsection  (d)  defines  the 
term  "open  order"  as  an  order  to  buy 


I  Notice  to  Members  93-61  (September  1993), 
publishing  the  proposed  rule  change  for  vote, 
included  a  suggested  altemative  for  calculating  the 
price  adjustment 


which  remains  in  effect  for  a  definite  or 
indefinite  period  of  time  until  it  is 
either  executed,  cancelled,  or  expires, 
including,  but  not  limited  to,  orders 
marked  "  good  'til  cancelled,"  "limit"  or 
"stop  limit." 

Finally,  proposed  Subsection  (e) 
exempts:  (1)  Open  orders  subject  to  the 
rules  of  a  registered  national  securities 
exchange,  (2)  open  stop  orders  to  buy, 
and  (3)  open  sell  orders,  as  well  as 
orders  marked  "do  not  reduce"  or  "do 
not  increase."  Open  stop  orders  to  buy 
and  open  sell  orders  are  exempted 
because  the  assumptions  underlying 
such  an  order  may  not  include  the  value 
of  an  upcoming  dividend  and  the 
combination  of  stop  and  limit  prices  in 
such  an  order  makes  the  effect  of 
repricing  unpredictable.  Order  marked 
"do  not  reduce"  or  "do  not  increase" 
are  the  method  for  the  customer  to  state 
that  he  is  aware  of  the  implications  of 
not  adjusting  the  order  on  the  ex-date. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  14A(b)(6)  of  the 
Act,2  which  require  that  the  rules  of  the 
association  be  designed  to  prevent 
fraudulent  and  manipulative  acts, 
promote  just  and  equitable  principles  of 
fair  trade,  and  protect  investors  and  the 
public  interest,  in  that  the  rule  creates 
a  single  method  of  handling  the 
adjustment  of  open  orders  after  the  ex- 
date.  In  addition  to  eliminating  the 
potential  unfairness  associated  with  the 
failure  to  adjust  such  orders,  the 
incorporation  of  a  uniform  standard 
contributes  to  the  order  and 
predictability  which  form  the  basis  for 
investor  confidence  and  participation  in 
the  Nasdaq  Stock  Markets  and  non- 
Nasdaq  over-the-counter  marketplace. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act,  as  amended. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 


90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW„ 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  November  5, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  20O.3O-3(a)(12). 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  93-25328  Filed  10-14-93;  8:45  ami 
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[Release  No.  34-33016;  Fil«  No.  SR-Phlx- 
93-23] 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange.  Inc.; 
Order  Granting  Approval  to  Proposed 
Rule  Change  Amending  By-Law, 
Article  X,  Authorizing  the 
Establishment  of  an  Audit  Committee 

October  5, 1993. 

On  Jime  1, 1993,  the  Philadelphia 
Stock  Exchange.  Inc.  ("Phbc"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-4 


a  15  U.S.C  78o-3(bKbj. 


«15U.S.C788aMl)(1988). 
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thereunder.2  a  proposed  rule  change  to 
amend  its  By-Laws  to  authorize  the 
establishment  of  an  Audit  Committee  as 
a  Standing  Committee  of  the  Board  of 
Governors  ("Board"). 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  32688  (July 
28. 1993).  58  PR  41532  (August  4. 1993). 
No  comments  were  received  on  the 
proposal. 

Presently,  only  the  Exchange's 
clearing  agency  subsidiaries  possess 
audit  committees  pursuant  to  their  By- 
Laws.3  The  Exchange's  Board 
determined  that  corresponding  benefits 
to  the  Phlx  could  be  derived  from 
establishing  an  Audit  Committee.  The 
Exchange,  therefore,  proposes  to  amend 
Article  X,  Section  10  of  its  By-Laws  to 
establish  an  Audit  Committee  as  a 
Standing  Committee  of  the  Phlx  Board.* 
The  proposed  Audit  Committee  would 
review  reports  from  the  management, 
internal  audit  staff,  and  independent 
auditors,  regarding  the  internal  fmancial 
controls  of  the  Exchange  and  the 
adequacy  of  the  internal  audit  program. 
The  Audit  Committee  also  would  be 
able  to  take  appropriate  action  in 
response  to  these  reports.* 

'rhe  Exchange's  Audit  Committee 
would  be  separate  from  the  Exchange's 
subsidiaries'  audit  committees,  but 
would  consult  with  the  latter  prior  to 
making  a  recommendation  to  the  Board 
respecting  selection  of  the  Exchange  and 
its  subsidiaries'  independent  auditors. 
In  this  regard,  the  By-Law  provision 
relating  to  the  Phlx  Finance  Committee, 
By-Law  X,  Section  10-14  would  be 
amended  to  remove  this  function  from 
the  Finance  Committee.  The  Exchange 
states  that  the  internal  audit  staff  that 
presently  reports  exclusively  to  the 
subsidiaries'  audit  committees  would 
have  the  additional  responsibility  to 
report  to  the  proposed  Exchange  Audit 
Committee." 

The  Phlx  Audit  Committee  would  be 
comprised  of  at  least  five  members,  at 
least  three  of  whom  must  be  Board 
members,  with  the  remainder  being 
persons  considered  to  be  qualiHed.  Phlx 
By-Law.  Section  10-9(a)  would  specify 


•>  17  cm  240.19i>-4  (1991). 

1  See  Article  IV.  Section  8(a).  (i)  of  the  Slock 
Clearing  Corporation  of  Philadelphia  By-Laws;  and 
Article  rv.  Section  8(a).  (i)  of  the  Philadelphia 
Deposilion  Trust  Company  By-Laws. 

•The  standing  conunittees  are  appointed  by  the 
Chairman  of  the  Board,  subject  to  Board  approval. 
See  Article  X.  Section  10-l(b)  of  the  Phbc  By-Laws. 

^Conversation  between  Murray  L  Ross. 
Secretary,  Phlx.  and  Elizabeth  Cosgrove.  Altotney. 
Commission,  on  July  8, 1993.  See  pro|xised  Article 
X.  Section  lO-9(b). 

■  The  management  of  the  Exchange  has  decided 
10  retain  the  internal  audit  staff  to  oversee  Exchange 
departments  and  operations. 


that  Audit  Committee  members  must 
not  serve  in  a  management  capacity 
with  the  Exchange  or  its  affiliates  and 
must  be  free  of  any  other  relationships 
that,  by  Board  decision,  would  interfere 
with  the  exercise  of  independent 
judgment.  Audit  Committee  members 
would  be  appointed  by  the  Board.^ 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  b(b){5)  of  the  Act  as  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade  and,  in  general,  to  protect 
investors  and  the  public  interest. 

The  Commission  Finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  secoirities 
exchange,  and,  in  particular,  with  the 
requirements  of  sections  6(b)(1)  and 
6(b)(5).«»  Section  6(b)(1)  of  the  Act 
requires  that  an  exchange  be  organized 
and  have  the  capacity  to  carry  out  the 
purposes  of  the  Act  and  to  comply,  and 
to  enforce  compliance  by  its  members 
and  persons  associated  with  its 
members  with  the  Act,  the  rules  and 
regulations  thereunder,  and  the  rules  of 
the  exchange.  The  Commission  believes 
that  the  proposed  establishment  of  the 
Audit  Committee  as  a  Standing 
Committee  of  the  Board  is  consistent 
with  section  6(b)(1)  because  the 
proposal  should  facilitate  Exchange 
compliance  with  Rule  6a-2  of  the  Act.» 

Exchange  Act  Rule  6a-2  requires  that 
a  registered  national  securities  exchange 
file  with  the  Commission  annual 
amendments  to  its  registration 
statement.  More  specifically.  Rule  6a- 
2(a)(2)  requires  that  an  exchange  submit 
to  the  Commission  an  audited 
consolidated  financial  statement,  for  the 
latest  fiscal  year  of  the  exchange,  which 
is  prepared  in  accordance  with 
generally  accepted  accounting 
principles  and  is  covered  by  a  report 
prepared  by  an  independent  public 
accountant.  Rule  6a-2(a)(2)  also  requires 
that  a  registered  national  securities 
exchange  submit  to  the  Commission  an 
unconsolidated  financial  statement,  for 
the  latest  fiscal  year,  for  the  exchange, 
its  affiliates,  and  its  subsidiaries. 

The  Commission  believes  that  the 
establishment  and  composition  of  the 
Audit  Committee  should  further  the 
objectives  of  section  6(b)(1)  by 
enhancing  the  Exchange's  capacity  to 


'  Appointments  to  the  Audit  Committee  would  be 
made  as  promptly  a  possible  after  each  annual 
meeting  and  election,  and  each  appointee  would 
serve  for  one-year  or  until  a  successor  is  appointed. 
See  Article  X.  Section  10-1  (b)  of  the  Phbc  By-Laws. 

■  IS  U.S.C  78ftb)  (1)  and  (S)  (1988). 

« 17  CFR  240.6a-2  (1991). 


comply  with  the  financial  reporting 
requirements  set  forth  in  Rule  6a-2 
under  the  Act.  As  described  above,  the 
Audit  Committee's  responsibilities 
include  recommending  to  the  Board  the 
selection  of  an  independent  auditor  and 
overseeing  the  audit.  The  Commission 
believes  that  the  composition  of  the 
Audit  Committee  should  help  to  ensure 
that  Committee  members  act  impartially 
in  their  oversight  of  the  audit  process. 
The  Commission  believes  that  this 
independent  oversight  should,  in  turn, 
facilitate  compliance  with  Rule  6a-2,  by 
ensuring  that  the  financial  statements 
submitted  to  the  Commission  by  the 
Exchange  are  audited  by  a  truly 
independent  accountant.  Moreover,  the 
Commission  believes  that  becau.se  the 
proposal  would  allow  other  qualified 
persons,  i.e..  non-members  of  the  Board, 
to  serve  on  the  Committee,  the  proposal 
should  contribute  to  the  diversity  of 
experience  and  expertise  as  well  as  the 
independence  of  the  Committee. 

The  Commission  believes  that  the 
proposed  amendment  is  consistent  with 
section  6(b)(5)  of  the  Act.  which 
requires  that  the  rules  of  an  exchange  be 
designed,  among  other  things,  to  protect 
investors  and  the  public  interest,  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  and  to  promote  just 
and  equitable  principles  of  trade.  "Die 
Commission  believes  that  the  proposed 
rule  change  should  promote  the 
requirements  of  section  6(b)(5)  by 
providing  for  an  Audit  Committee 
which  is  composed  of  impartial 
Committee  members.  As  noted  above, 
the  proposed  amendment  will  require 
that  all  Committee  members  be  selected 
from  among  members  of  the  Board  or 
other  qualified  persons  who  must  be 
free  of  any  relationship  with  Exchange 
management  or  any  other  relationship 
that  would  interfere  with  the  exercise  of 
independent  judgment.  The 
Commission  believes  that  the  proposed 
composition  of  the  Audit  Committee 
should  provide  the  necessary 
independence  for  the  proper  oversight 
of  the  Exchange's  financial  procedures. 
The  importance  of  an  independent 
Audit  Committee  cannot  be  understated 
if  that  Committee,  and  the  Board  of 
Governors  as  a  whole,  are  to  do  their  job 
effectively. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,io  that  the 
proposed  rule  change  (SR-Phlx-93-23) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Reguiatioa,  pursuant  to  delegated 
authority." 


"OIS  U.S.C  78i(b)(2)  (1988). 

>'  17CFR  200.3O-3(a)(12)  (1991). 
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Margaret  H.  McFarland. 

Depu  ty  Secretary. 

(FR  Doc.  93-25280  Filed  10-14-93;  8:45  am) 

MLUNO  COM  W10-«1-M 

(Raton*  No.  34-33025;  FIto  No.  SR-Ptilx- 
93-30] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Amending  Rule  1047A  Regarding  Index 
Option  Opening  Rotations,  Halts  and 
Reopenings 

October  6. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  June  29, 1993,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  projKJsed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Phlx.'  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phbi,  pursuant  to  Rule  19b-4  of 
the  Act,  proposes  to  amend  Phlx  Rule 
1047A  to:  (1)  Require  specialists  to  open 
an  industry  index  option  for  trading 
once  securities  representing  90%  of  the 
current  value  of  the  index  have  opened 
for  trading  on  the  primary  marlcet;  (2)  to 
permit  specialists  to  open  such  index 
options  once  securities  representing 
50%  of  the  current  value  of  the  index 
have  opened;  (3)  to  require  specialists  to 
halt  trading  any  index  option  once 
securities  representing  more  than  50% 
of  the  current  value  are  halted  or 
suspended;  (4)  to  permit  specialists  to 
halt  trading  once  securities  representing 
more  than  10%  of  the  current  value  of 
the  index  are  halted  or  suspended;  and 
(5)  to  permit  specialists  to  reopen  halted 
options  once  securities  representing 
50%  of  the  market  value  of  an  index  are 
opened.  Although  the  text  of  Rule 
1047A  would  be  reorganized,  the 
following  provisions  would  not  be 
substantively  changed:  (1)  The  provison 
in  Rule  1047A(a)  that  the  Exchange  may 


>  On  July  13, 1993  the  Pblx  amended  the  rule 
change  proposal  to  adopt  a  floor  procedure  advice 
to  parallel  the  provisions  of  the  proposed  rule  in 
order  to  make  the  procedures  readily  available  to 
floor  members  in  their  advice  handbooks.  See  letter 
from  Edith  Hallahan.  Attorney.  Market 
Surveillance.  Phlx  to  Richard  Zack.  Branch  Chief, 
Options  Regulation.  Division  of  Market  Regulation. 
SEC  dated  ]uly  8. 1993  ("Amendment  Na  1"). 


halt  index  options  trading  in  the  best 
interests  of  fair  and  orderly  markets  if 
certain  conditions  are  met,  which  would 
appear  in  Rule  1047A(c);  (2)  Rule 
1047A(d)  would  be  renumbered  as 
paragraph  (e);  (3)  Rule  1047A(c).  to  be 
renumbered  as  paragraph  (b)  would  be 
retitled  as  "Modified  Rotations  and 
SORT";  and  (4)  the  third  paragraph  of 
Rule  1047A(a)  would  contain  the 
provisions  formerly  in  paragraph  (b) 
regarding  the  procedure  for  opening. 

In  addition,  with  respect  to 
reorganization.  Rule  1047A,  currently 
titled  "Trading  Rotations,  Halts  or 
Suspensions"  would  be  retitled 
"Trading  Rotations,  Halts  or 
Reopenings."  In  addition,  the  Phlx  is 
proposing  to  reorganize  the  paragraphs 
to  logically  follow  the  procedure  of  the 
opening,  halting  and  reopening  of 
trading.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  the  Phlx.  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  Phlx  proposes  to  amend  Rule 
1047A  governing  the  opening,  halting 
and  reopening  of  index  options  in  order 
to  definitively  establish  the  specialist's 
obligation  with  respect  to  opening  such 
options  as  well  as  to  bring  this  rule  in 
line  with  other  Exchange  rules.  For 
example,  the  Phlx  is  proposing  to  adopt 
paragraph  (d)  to  govern  the  reopening  of 
halted  index  options  because  there  is 
currently  no  such  provision.  Pursuant  to 
this  provision,  a  specialist  would  be 
allowed,  with  floor  official  approval,  to 
reopen  an  index  option  once  securities 
representing  50%  of  the  value  of  the 
index  are  open  for  trading  on  the 
primary  market. 

With  respect  to  the  specialist's  ability 
to  open  an  option.  Rule  1047A  currently 
provides  that  the  specialist  must  open 
an  industry  index  option  once  securities 
representing  50%  of  the  value  of  the 
index  are  open  for  trading.  Under  the 


proposed  rule  change,  the  specialist 
would  not  be  required  to  open  the  index 
until  securities  representing  90%  of  the 
market  value  of  the  index  are  open  on 
the  primary  market.  The  Phlx  believes 
that  because  a  specialist  will  often  feel 
comfortable  to  open  an  issue  with  as 
low  as  50%  of  the  market  value  open, 
in  these  cases,  the  specialist  should  be 
allowed  to  open  the  index.  The  Phlx 
puts  forth  the  proposal  in  response  to 
recent  situations  where  there  were 
delays  in  opening  certain  stocks 
underlying  Phlx-traded  index  options. 
The  Exchange  asserts  that  the  proposed 
rule  change  recognizes  pricing 
difficulties  when  less  than  all  of  the 
underlying  component  stocks  are  open 
for  trading  in  the  primary  market.  Thus, 
the  intent  is  to  expand  the  specialist's 
ability  to  refrain  from  opening  an  index 
option  for  trading  in  order  to  promote 
just  and  equitable  principles  of  trade 
and  to  maintain  fair  and  orderly 
markets.  The  Phlx  believes,  accordingly, 
that  when  securities  representing 
between  50%  and  90%  of  the  index 
value  are  open  for  trading,  the 
specialist's  ability  to  delay  an  opening 
until  the  index  price  more  accurately 
refiects  ks  true  value  should  facilitate  a 
more  fair  and  orderly  execution  of 
orders  in  the  respective  option  series. 

With  respect  to  halts,  Rule  1047A 
currently  provides  that  the  Exchange 
may  halt  trading  whenever  trading  in 
securities  representing  10%  of  the 
current  index  value  of  all  stocks 
underlying  the  industry  index  is  halted 
or  suspended  and  whenever  trading  in 
securities  representing  20%  of  the 
current  index  value  of  a  market  index  is 
halted  or  suspended.  Under  the  current 
proposal,  a  halt  would  be  permitted 
whenever  trading  in  securities 
representing  10%  of  the  current  index 
value  of  all  stocks  underlying  all 
indexes  is  halted  or  suspended. 
However,  a  halt  would  be  required 
when  securities  representing  50%  of  the 
current  index  value  are  halted  or 
suspended. 

The  Exchange  believes  that  the 
foregoing  rule  change  proposal  is 
consistent  with  section  6  of  the  Act,  in 
general,  and  with  section  6(b)(5).  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  protect  investors  and  the 
public  interest  by  preventing  the 
occurrence  of  options  trading  based  on 
incomplete  pricing  and  by  providing  a 
liquid  market  for  index  options  when 
pricing  is  available.  In  this  regard,  the 
Phlx  believes  that  to  limit  a  required 
opening  of  industry  index  options  to 
situations  where  securities  representing 
90%  of  the  index  value  are  open  should 
ensure  that  options  are  opened  once  this 
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level  of  pricing  is  available.  In  situations 
where  a  specialist  with  floor  official 
approval  determines  that  the  ability  to 
price  the  option  does  exist,  then  the 
option  could  be  opened  for  trading  as 
long  as  securities  representing  more 
than  50%  of  the  index  value  are  open 
for  trading.  In  these  situations, 
permitting  the  option  to  trade  promotes 
liquidity  and  confidence  in  the 
marketplace. 

The  Phlx  also  believes  that  permitting 
the  specialist  to  request  floor  official 
approval  to  halt  index  options  trading 
where  securities  representing  10%  or 
more  of  the  index  value  are  halted  or 
suspended  should  promote  just  and 
equitable  principles  of  trade  by  ceasing 
trading  where  all  investors  lack  access 
to  pricing  information.  Although  a  halt 
is  currently  required  when  securities 
representing  10%  of  the  index  value 
stop  trading,  this  number  would  he 
changed  to  50%.  The  Phlx  believes  that 
in  certain  situations,  as  determined  by 
the  specialist  with  floor  official 
approval,  it  is  appropriate  to  continue 
trading  when  securities  representing 
more  than  10%  but  less  than  50%  of  the 
index  value  stop  trading.  The  remaining 
securities  that  are  trading  can  be  enough 
to  price  the  index  option  and,  as  stated 
above,  the  Phlx  believes  that  to  continue 
trading  promotes  liquidity  in  that 
option. 

(B)  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phbc  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

lO  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Qiange  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  Mrritten  data,  views  and 
Arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respecl  to  the  proposed  rule 
change  that  are  filed  with  ihe 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Phlx.  All  submissions  should  refer  to 
File  No.  SR-Phlx-93-30  and  should  be 
submitted  by  November  5, 1993. 

For  the  Cbminission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  R  McFarland, 

Deputy  Secretary. 

|FR  Doc.  93-25333  Filed  10-14-93;  8:45  am] 

BIUJNO  COOC  ■010-41-M 


Issuer  Delisting;  Application  To 
Wlttidraw  From  Listing  and 
Registration;  (Benton  Oil  and  Gas 
Company,  Common  Stock,  $.01  Par 
Value;  8%  Convertible  Subordinated 
Debentures  Due  2002)  File  No.  1-10762 

October  7, 1993. 

Benton  Oil  and  Gas  Company 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  securities 
from  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  these  securities  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  its  Board 
of  Directors  (the  "Board")  unanimously 
approved  resolutions  on  February  3, 
1993,  to  withdraw  the  Company's 
Common  Stock  and  Debentures  from 


2 17  CFR  20O.3O-3(a)(12)  (1993). 


listing  on  the  Amex  and,  instead,  list 
such  Common  Stock  on  the  National 
Association  of  Securities  Dealers 
Automated  Quotation/National  Market 
System  ("NASDAQ/NMS")  and  such 
Debentures  on  the  NASDAQ  Small  Cap 
Market  ("NASDAQ/Small  Cap"). 
According  to  the  Company,  the  decision 
of  the  Board  followed  a  lengthy  study  of 
the  matter,  and  was  based  upon  the 
belief  that  listing  of  the  Common  Stock 
on  NASDAQ/NMS  and  the  listing  of  the 
Company's  Debentures  on  NASDAQ/ 
Small  Cap  will  be  more  beneficial  to  its 
stockholders  than  the  present  listing  on 
the  Amex  because: 

(1)  The  Company  believes  that  the 
NASDAQ/NMS  system  of  competing 
market-makers  will  result  in  increased 
visibility  and  sponsorship  for  the 
Common  Stock  than  is  presently  the 
case  with  the  single  specialist  assigned 
to  the  stock  on  the  Amex; 

(2)  The  Company  beUeves  that  the 
NASDAQ/NMS  system  will  offer  the 
Company's  stockholders  more  liquidity 
than  is  presently  available  on  the  Amex 
and  less  volatility  in  quoted  prices  per 
share  when  trading  volume  is  slight; 

(3)  The  Company  believes  that  the 
NASDAQ/NMS  system  will  offer  the 
opportunity  for  the  Company  to  secure 
its  own  group  of  mariiet-makers  and,  in 
doing  so,  expand  the  capital  base 
available  for  trading  in  its  Common 
Stock; 

(4)  The  Company  believes  that  firms 
making  a  market  in  the  Company's 
Common  Stock  on  the  NASDAQ/NMS 
system  will  be  inclined  to  issue  research 
reports  concerning  the  Company, 
thereby  increasing  the  number  of  firms 
providing  institutional  research  and 
advisory  reports. 

Any  interested  person  may,  on  or 
before  October  29, 1993  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathao  G.  Katz, 
Secretary. 

[FR  Doc.  93-25285  Filed  10-14-93;  8:45  am) 
anxNQ  coot  aei»-ei-M 
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Lutheran  Brotherhood,  «t  aL; 
Application  for  Exemf^ons 

Octobers.  1993. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "Commission"  or  the 

-SEC). 

ACnON:  Notice  of  application  for 

exemptions  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

APPIXAMTS:  Lutheran  Brotherhood 
("LB"),  LB  Variable  Annuity  Account  I 
(the  "Variable  Account"),  and  Lutheran 
Brotherhood  Securities  Corp.  ("LBSC"). 
RELEVAKT  1»40  ACT  SECTIONS:  Order 
requested  pursuant  to  section  6{c) 
granting  exemptions  from  sections 
26(a)(2HC)  and  27(c)(2)  of  the  1940  Act. 
SUNDNARY  Of  APPLICATION:  Applicants 
seek  an  order  to  permit  them  to  deduct 
a  mortality  and  expense  risk  change 
from  the  assets  of  the  Variable  Account, 
which  funds  certain  variable  annuity 
contracts. 

ntlNQ  DATES:  The  application  was  filed 
on  August  4, 1993  and  amended  on 
October  1,1993. 

HEARING  OR  NOTIFICATION  Of  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  in  person  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  2. 1993,  and  should  be 
accompanied  by  proof  of  ser\'ice  on  the 
Applicants  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  625  Fourth  Avenue  South, 
Minneapolis,  Minnesota  55415. 
f  OR  f  URTHER  INf  ORMATION  CONTACT:  C 
Christopher  Sprague,  Senior  Attorney, 
at  (202)  504-2802.  or  Michael  V.  Wible. 
Special  Counsel,  at  (202)  272-2026. 
Office  of  Insurance  Products,  Division  of 
Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicants*  Representations 

1.  LB,  wdiich  was  organized  in  1917. 
is  a  fraternal  benefit  society  owned  and 


operated  for  its  members  under  the  laws 
of  the  State  of  Minnesota.  LB  is 
currently  licensed  to  transact  life 
insurance  business  in  50  states  and  the 
District  of  Columbia.  LB  had  total  as.sets 
at  December  31, 1992  of  over  $7.8 
billion. 

2.  The  Variable  Account  is  ■  separate 
account  of  LB,  and  was  established  by 
LB's  Board  of  Directors  pursuant  to  the 
laws  of  Minnesota  to  fund  individual 
flexible  premium  deferred  variable 
annuity  contracts  (the  "Contracts").  The 
Variable  Account  is  registered  as  a  unit 
investment  trust  under  the  1940  Act, 
and  meets  the  definition  of  "separate 
account"  set  out  in  section  2(a)(37)  and 
Rule  O-l(e)  under  the  1940  Act.  The 
income,  gains,  and  losses  of  the  Variable 
Account,  whether  or  not  realized,  will 
be  credited  to  or  charged  against  the 
amounts  allocated  to  it  in  accordance 
with  the  Contracts,  without  regard  to 
any  other  income,  gains,  or  losses  of  any 
other  separate  account  or  arising  out  of 
any  other  business  that  LB  may  conduct. 
3.  Premiums  paid  under  any  Contract 
may  be  allocated,  according  to  the 
Contract  owner's  instructions,  to  LB's 
Fixed  Account  or  to  one  or  more  of  the 
subaccounts  of  the  Variable  Account 
(the  "Subaccounts").  The  Variable 
Account  initially  will  have  four 
Subaccounts:  The  Growth  Subaccount, 
the  High  Yield  Subaccount,  the  Income 
Subaccount,  and  the  Money  Market 
Subaccount.  Each  of  these  Subaccounts 
will  invest  solely  in  a  corresponding 
portfolio  of  LB  VIP  Series  Fund,  Inc.  (the 
"Fund"),  which  is  registered  under  the 
1940  Act  as  an  open-end  diversified 
management  investment  company  of  the 
series  type.  LB  reserves  the  right  to 
establish  additicHial  Subaccounts,  each 
of  which  would  invest  in  shares  of  a 
new  corresponding  portfolio  of  the 
Fund  or  in  shares  of  another  investment 
company  having  a  specified  investment 
objective. 

4.  LBSC,  which  is  an  indirect 
subsidiary  of  LB,  will  be  the  principal 
underwriter  of  the  Contracts.  LBSC  is  a 
registered  broker-dealer  and  a  member 
of  the  National  Association  of  Securities 
Dealers,  Inc. 

5.  The  Contracts  will  be  offered  only 
to  persons  who  are  eligible  for 
membership  in  LB,  unless  otherwise 
required  by  state  law.  The  Contracts 
may  be  sold  to  retirement  plans  that 
may  or  may  not  qualify  for  special 
Federal  tax  treatment  under  the  Internal 
Revenue  Code.  The  minimum  about  that 
LB  will  accept  as  an  initial  premium  is 
$600  on  an  annualized  basis. 
Subsequent  premiums  may  be  paid 
under  a  Contract,  but  LB  may  choose 
not  to  accept  any  subsequent  premium 
if  it  is  less  than  $50.  On  or  before  the 


date  of  which  annuity  payments  are 
scheduled  to  begin  (the  "Maturity 
Date"),  the  Contract  owner  may  request 
the  transfer  of  all  or  part  of  the 
accumulated  value  of  the  Contract 
among  the  Subaccounts  or  LB's  Fixed 
Account,  which  transfer  will  be  effected 
LB  without  charge.  LB  reserves  the  right 
to  limit  the  number  of  transfers  in  any 
Contract  year,  provided  that  at  least  two 
such  transfers  each  Contract  year  always 
will  be  allowed.  The  Contract  offers  a 
death  benefit  that  applies  both  before  . 
and  after  the  Maturity  Dale. 

6.  No  charge  for  sales  expense  is 
deducted  at  the  time  premiums  are  paid. 
However,  during  the  first  six  Contract 
years,  a  charge  is  deducted  from  the 
accumulated  value  of  the  Contract  in  the 
case  of  a  full  or  partial  surrender  before 
annuity  payments  begin  and,  if  certain 
settlement  options  are  selected,  at  the 
time  annuity  payments  begin.  Up  to 
10%  of  the  accumulated  value  of  a 
Contract  may  be  surrendered  each 
Contract  Year  without  a  surrender 
charge  (the  "free  corridor").  A  6% 
surrender  charge  is  asses.sed  against  the 
amount  in  excess  of  the  free  corridor 
during  the  first  Contract  year,  and  the 
applicable  percentage  declines  by  one 
percent  for  surrenders  in  each  Contract 
year  thereafter.  In  no  event  will  the  total 
surrender  charge  on  any  one  Contract 
exceed  6V^%  of  the  total  gross 
premiums  paid  under  the  Contrad. 

7.  On  each  Contract  anniversary  prior 
to  and  including  the  Maturity  Date,  LB 
will  deduct  proportionately  fit>m  the 
Subaccounts  and  the  Fixed  Account  that 
make  up  a  Contract's  accumulated  value 
an  administrative  charge  of  $30  to 
reimburse  LB  for  administrative 
expenses  relating  to  the  Contract,  the 
Variable  Account  and  the  Subaccounts. 
This  charge  will  be  lower  to  the  extent 
legally  required  in  some  states.  No  such 
charge  is  deducted  if  on  that  Contract 
anniversary  the  total  amount  of 
premiums  paid  under  the  Contract,  less 
the  amount  of  all  prior  partial 
surrenders  (which  includes  the  amount 
of  related  surrender  charges),  is  equal  to 
or  greater  than  $5,000.  LB  will  not 
increase  this  charge,  regardless  of  its 
actual  expenses,  and  LB  does  not  expect 
to  make  a  profit  on  this  charge.  No 
administrative  charge  is  payable  during 
the  annuity  period. 

8.  The  variable  annuity  payments 
made  to  annuitants  will  vary  in 
accordance  with  the  investment 
experience  of  the  Subaccounts  selected 
by  the  Contract  owner.  However,  neither 
such  variable  annuity  payments  nor 
fixed  annuity  payments  (if  fixed  annuity 
payments  have  been  selected)  will  be 
affected  by  the  mortality  experience  of 
persons  receiving  the  annuity  payments. 
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This  mortality  risk  is  imposed  on  LB 
because  of  the  guaranteed  annuity  rates 
incorporated  into  the  Contract,  which 
cannot  be  changed.  LB  also  assumes  the 
mortality  risk  that  a  death  beneflt  in 
excess  of  the  current  accumulated  value 
of  the  Contract  will  be  paid.  LB  incurs 
an  expense  risk  on  account  of  its 
guarantee  to  not  increase  the 
administrative  expense  charge 
regardless  of  its  actual  expenses. 

9.  To  compensate  LB  for  assuming 
such  mortality  and  expense  risks,  LB 
proposes  to  deduct  a  daily  mortality  and 
expense  risk  charge  from  the  average  net 
assets  in  the  Variable  Account.  LB  has 
determined  that  a  mortality  and  expense 
risk  charge  at  an  annual  rate  of  1.25% 
of  the  average  daily  net  assets  of  each 
Subaccount  would  be  reasonable  in 
relation  to  the  mortality  and  expense 
risks  assumed  by  LB  under  the 
Contracts.  LB  will,  however,  initially 
impose  a  daily  mortality  and  expense 
risk  charge  equal  to  an  annual  rate  of 
1.10%  (approximately  0.80%  for 
mortality  risk  and  0.30%  for  expense 
risk).  The  mortality  and  expense  risk 
charge  is  guaranteed  not  to  increase 
above  an  annual  rate  of  1.25%. 

10.  If  the  amount  of  all  charges 
assessed  in  connection  with  the 
Contracts  as  described  above  is  not 
enough  to  cover  all  expenses  incurred  in 
connection  therewith,  the  loss  will  be 
borne  by  LB.  Any  such  expenses  borne 
by  LB  will  be  paid  out  of  its  general 
account,  which  may  include  proceeds 
derived  from  mortality  and  expense  risk 
charges  deducted  from  the  Variable 
Account.  If  the  amount  of  the  mortality 
and  expense  risk  charge  proves  moi« 
than  sufficient  to  cover  the  actual  cost 
of  the  mortality  and  expense  risks 
undertaken,  the  excess  will  be  retained 
by  LB. 

Applicants*  Legal  Analysis 

1.  Applicants  request  an  exemption 
from  sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  to  permit  the  deduction 
under  the  Contracts  of  the  proposed 
mortality  and  expense  risk  charge. 
Section  27(c)(2)  of  the"l940  Act 
prohibits  any  registered  investment 
company  issuing  periodic  payment  plan 
certificates,  and  any  depositor  of  or 
underwriter  for  such  company,  from 
selling  any  such  certificate  unless, 
among  other  things,  the  proceeds  of  all 
■  payments  on  such  certificates 
(excluding  sales  load)  are  held  by  a 
qualified  trustee  or  custodian  imder  an 
indenture  or  agreement  containing,  in 
substance,  the  provisions  required  by 
sections  26(a)(2)  and  26(a)(3)  for  trust 
indentures  of  unit  investment  trusts. 
Among  the  provisions  required  to  be 
included  in  such  an  indenture  or 


agreement  is  the  proviso  in  section 
26(a)(2)(C)  that  permits  the  trustee  or 
custodian  to  deduct  from  the  assets  of 
the  trust  as  an  expense  only 
bookkeeping  and  other  administrative 
services  charges  not  exceeding  such 
reasonable  amount  as  the  Commission 
may  prescribe.  Because  the  proposed 
mortality  and  expense  risk  charge  is  not 
such  a  bookkeeping  or  administrative 
expense  charge.  Applicants  seek 
exemptions  from  section  27(c)(2)  and 
26(a)(2)(C). 

2.  Applicants  represent  that  the 
proposed  mortality  and  expense  risk 
charge  is  designed  only  to  cover  the  cost 
of  bona  fide  mortality  and 
administrative  expense  risks,  and  that 
the  maximum  possible  level  of  sudi 
charge  (an  annual  rate  of  1.25%)  is 
reasonable  in  relation  to  the  mortality 
and  expense  risks  assumed  under  the 
Contracts.  Applicants  also  represent  that 
the  maximum  level  of  such  charge  is 
within  the  range  of  industry  practice  for 
comparable  annuity  contracts.  These 
representations  are  based  upon  an 
analysis  of  the  mortality  and  expense 
risks  involved,  and  an  analysis  of 
publicly  available  information  about 
comparable  contracts,  taking  into 
account  the  particular  annuity  features 
of  such  contracts  (including  such  factors 
as  current  charge  levels,  charge  level 
guarantees  or  annuity  rate  guarantees, 
the  manner  in  which  charges  are 
imposed,  and  the  markets  in  which  such 
contracts  are  offered).  Applicants  will 
maintain  and  make  available  to  the 
Commission  upon  request  a 
memorandum  explaining  the  basis  for 
these  representations  and  the 
documents  used  to  support  these 
representations. 

3.  Applicants  do  not  believe  that  the 
surrender  charge  being  imposed  under 
the  Contracts  will  cover  the  expected 
costs  of  distributing  the  Contracts.  Any 
loss  will  be  paid  by  LB  out  of  its  general 
account,  which  may  include  proceeds 
from  mortality  and  expense  risk  charges. 
However.  LB  has  concluded  that  there  is 
a  reasonable  likelihood  that  the 
distribution  financing  arrangement 
being  used  in  connection  with  the 
Contracts  will  benefit  the  Variable 
Account  and  the  Contract  owners.  LB 
will  keep  and  make  available  to  the 
Commission  upon  request  a 
memorandum  setting  forth  the  basis  for 
this  representation. 

4.  Applicants  further  represent  that 
the  Variable  Account  will  only  invest  in 
underlying  fund(s)  which  have 
undertaken  to  have  a  board  of  directors, 
a  majority  of  whom  are  not  interested 
persons  of  the  fund,  formulate  and 
approve  any  plan  under  Rule  12b-l 


under  the  1940  Act  to  finance 
distribution  expenses. 

Applicants'  Conclusiop 

In  light  of  the  foregoing 
representations.  Applicants  conclude 
that  the  requested  exemptions  from 
sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act  are  necessary  and  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

For  the  Cominission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland. 

Depu  ty  Secretary. 

(PR  Doc  93-25330  Filed  10-14-93;  8:45  ami 
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Pn vestment  Company  Act  ReL  No.  19709: 
812-8324] 

Mutual  Fund  Group,  et  a!.;  Application 
for  Exemption 

I 

October  7. 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACnON:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 


APPUCANTS:  Mutual  Fund  Group  (the 
"Trust"),  The  Chase  Manhattan  Bank, 
N.A.  ("Chase"),  and  Vista  Broker-Dealer 
Services,  Inc.  ("VBDS");  on  behalf  of 
themselves  and  any  other  existing  or 
future  open-end  investment  company 
registered  under  the  Act  for  which 
Chase  in  the  future  becomes  investment 
adviser  and  VBDS  in  the  future  becomes 
principal  underwriter. 
RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from  the 
provisions  of  sections  2(a)(32).  2(a)(35). 
18(f),  18(g),  18(i).  22(c),  and  22(d)  of  the 
Act,  and  rule  22c-l  thereunder. 
SUMMARY  Of  APPtJCATiON:  Applicants' 
seek  to  amend  a  prior  order  that  permits 
them  to  issue  two  classes  of  shares 
representing  interests  in  the  same 
investment  portfolio.  As  amended,  the 
order  would  permit  applicants  to  issue 
multiple  classes  of  shares  representing 
interests  in  the  same  investment 
portfolio,  assess  a  contingent  deferred 
sales  charge  ("CDSC")  on  certain 
redemptions  of  the  shares,  and  waive  or 
reduce  the  CDSC  in  certain  instances. 
FIUNQ  DATE:  The  application  was  filed 
on  March  25, 1993,  and  amended  on 
June  23, 1993,  and  August  20, 1993. 
Applicants  have  agreed  to  file  an 
additional  amendment  during  the  notice 
period.  This  notice  reflects  the  changes 
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to  be  made  by  tbe  addHionnl 
amendment. 

HCARIMQ  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  tiie  SEC  orders  a  bearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEX^'s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  2, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  afTidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  tbe  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notifu^tion 
by  writing  to  the  SEC*8  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street,  NW..  Washington,  DC  20549. 
Applicants,  c/o  The  Chase  Manhattan 
Bank.  N  A.,  1  Chase  Manhattan  Plaza, 
New  York,  New  York  10081. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Courtnfiy  S.  Thornton.  Senior  Attorney, 
at  (202)  272-5287,  or  C.  David 
Messman,  Branch  Chief,  at  (202)  272- 
3018  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPt.EMENTARV  MfORMATKM:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Trust  is  an  open-end 
management  investment  company 
registered  under  the  Act  and  currently 
consists  of  19  series  (the  "Series"),  each 
of  which  has  separate  investment 
objectives  and  policies.  Certain  of  the 
Series  (the  "Vista  Money  Market 
Funds")  are  covered  by  a  prior  order 
(the  "Prior  Order"). «  whidi  permits 
them  to  issue  two  classes  of  shares 
representing  interests  in  tbe  same 
investment  portfolio.'  Other  Series  (tbe 
"Vista  Front-End  Load  Funds")  are 
offered  to  investors  at  net  asset  value 
per  slure  plus  a  front-end  sales  load, 
and  charge  distribution  and  shareholder 


<  Mutual  Fund  Group,  el  aL.  InveitJDeni 
Company  Ad  Releasa  Nos.  17539  ()un«  19. 1090) 
(notica)  and  17590  t)uly  17. 1990)  (order). 

*  Three  of  ibe  Vi*u  Money  Market  Fund*  offer 
two  rliitew  of  thaiae  ("Premier  Shaiea."  whtcb  are 
made  available  to  institutional  investors,  and  "Viata 
Shares."  which  are  offered  to  retail  Investors)  in 
accordance  with  the  terms  and  coniiltioni  of  the 
Prior  Order.  The  order,  if  granted,  will  supenede 
the  Prior  Order  in  Us  entirety.  However,  because  the 
order  vrill  Incorporate  all  relief  previously  granted 
In  the  Prior  Order,  the  order  will  not  have  any  sHecl 
on  shares  thai  have  been  iasuad  parsaam  lo  tfie 
Prior  Order. 


servicing  fees  based  on  the  average  daily 
net  assets  of  each  Series.  Tbe  remaining 
Series  (tbe  "Vista  No-Load  Funds") 
currently  are  offered  and  sold  only  to 
certain  benefit  plans  at  the  net  asset 
value  per  share  of  each  Series,  without 
the  imposition  of  sales  loads,  rule  12b- 
1  plan  distribution  fees,  or  shareholder 
servicing  fees.^ 

2.  Chase,  a  wholly-owned  subsidiary 
of  The  Chase  Manhattan  Corporation,  a 
registered  bank  holding  company, 
serves  as  the  investment  adviser  for  the 
Series  pursuant  to  separate  investment 
advisory  agreements  with  the  Trust  on 
behalf  of  each  Series. 

3.  Pursuant  to  a  distribution  and  sub- 
administration  agreement  with  the 
Trust,  VBDS  acts  as  the  principal 
underwriter  and  distributor  of  shares  of 
each  Series,  and  bears  the  expenses  of 
printing,  distributing  and  filing 
prospectuses  and  statements  of 
additional  information  and  reports  used 
for  sales  purposes,  and  of  preparing  and 
printing  sales  literature  and 
advertisements  not  paid  for  by  the 
Series'  rule  12b-l  plans.  VBDS.  for 
rendering  sub-administration  services, 
receives  from  each  Series  a  fee 
computed  and  paid  monthly  based  on 
an  annuel  rate  equal  to  0.05%  of  each 
Series'  average  daily  net  assets,  on  an 
annualized  basis  for  its  then-current 
fiscalyear. 

4.  Tne  Trust  also  has  entered  into 
shareholder  servicing  agreements  with 
Chase  and  The  Chase  Manhattan  Bank 
of  Connecticut.  N. A.  (collectively,  the 
"Shareholder  Servicing  Agents").  These 
agreements  provide  that  each 
Shareholder  Servicing  Agent  shall 

fierform  the  following  services  as  agent 
or  its  customers:  answers  customer 
inquiries  regarding  account  status  and 
history,  the  manner  in  which  purchases 
and  redemptions  of  shares  may  be 
effected  for  each  Series  for  which  the 
Shareholder  Servicing  Agent  is  acting, 
and  certain  other  matters  pertaining  to 
a  Series;  assist  shareholders  in 
designating  and  changing  divided 
options,  account  designations  and 
addresses;  provide  necessary  personnel 
and  facilities  to  establish  and  maintain 
shareholder  accounts  and  records;  and 
provide  such  other  related  services  as 
the  Trust  or  a  shareholder  may  request. 
Rather  than  paying  the  foregoing  service 
fee  to  the  Shareholder  Servicing  Agents, 
some  classes  may  pay  a  service  fee  to 
VBDS  to  f)ay  ongoing  commissions,  or 
"trailers."  to  financial  consultants. 


>  One  Series  (the  IEEE  Balanced  Fund),  which  is 
offered  and  sold  only  to  investors  who  are  members 
of  The  Institute  of  Electrical  and  Electronics 
Engineers,  Inc..  is  sold  at  nef  asset  value  without 
the  imposition  of  a  sales  load,  although  the  fund 
charges  12b- 1  fees  and  shareholder  servicing  fees. 


5.  Applicants  propose  to  implement  a 
muhiple  class  distribution  system  (the 
"Variable  Distribution  Method").  Under 
the  Variable  Distribution  Method, 
certain  of  the  Series  would  provide, 
public  investors  with  the  option  of 
purchasing  shares  either  (a)  with  a 
conventional  front-end  sales  load  and 
subject  to  a  rule  12b-l  distribution  fee 
and  a  service  fee,  as  is  currently  offered 
by  the  Vista  Front-End  Load  Funds,  or 
(b)  subject  to  a  contingent  deferred  sales 
charge  and  a  rule  12b-l  distribution  fee 
and  service  fee  (the  "Deferred  Option"). 
Certain  of  the  Series  also  would  offer  a 
third  class  of  shares  with  a  reduced 
front-end  load  and  a  higher  rule  12b-l 
distribution  fee  (the  "Level  Load 
Option"),  and  a  fourth  class  of  shares 
that  would  be  a  variation  of  the  Front- 
End  Load  Option,  e.xcept  that  there 
would  be  no  front-end  sales  load  for 
purchases  in  excess  of  $500,000, 
although  a  redemption  fee  would  be 
imposed  for  redemptions  during  the 
first  and  second  year  only  (the 
"Modified  Front-End  Load  Option"). 
The  Vista  Money  Market  Funds  would 
offer  a  third  class  of  shares  ("Class  E 
Shares")  to  certain  institutional  and 
retail  clients,  and  will  continue  to  offer 
the  Vista  Shares  and  Premier  Shares  • 
classes  of  shares  current ly^ffered  to 
retail  and  institutional  investors.  All 
asset-based  fees  contemplated  by  the 
implementation  of  the  Variable 
Distribution  Method  will  comply  with 
the  asset-based  sales  charge  rules  of  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD"). 

6.  Under  the  Front-End  Load  Option, 
as  currently  offered  by  the  Vista  Front- 
End  Load  Funds,  an  investor  would 
purchase  Class  A  shares  at  the  then 
current  net  asset  value  plus  a  front-end 
sales  load.  The  sales  loads  generally 
would  be  subject  to  reductions  for  larger 
purchases  and  under  a  right  of 
accumulation.  In  addition,  pursuant  to  a 
rule  12b-l  plan,  Class  A  shareholders 
would  b«  subject  to  a  total  distribution 
fee  of  up  to  0.25%  of  the  average  daily 
net  asset  value  of  the  Class  A  shares  and 
an  ongoing  service  fee  of  up  to  0.25% 
of  the  average  daily  net  asset  value  of 
the  Class  A  shares. 

7.  Investors  choosing  the  Deferred 
Option  would  purchase  Class  B  shares 
at  net  asset  value  without  the 
imposition  of  a  sales  load  at  the  time  of 
purchase.  Each  Series  would  pay  a 
service  fee  of  up  to  0.25%  of  average 
daily  net  assets,  and  a  distribution  fee 
expected  to  be  at  an  annual  rate  of  up 
to  0.75%  of  average  daily  net  assets 
pursuant  to  a  rule  12b-l  plan.  In 
addition,  an  investor's  proceeds  from  a 
redemption  of  Class  B  shares  made 
within  a  specified  period  (expected  to 
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be  six  year)  of  his  or  her  purchase  may 
be  subject  to  a  CDSC  that  would  be  paid 
to  VBDS.  The  CDSC  is  expected  to  range 
from  5%  for  redemptions  made  during 
the  first  year  from  initial  purchase  to 
1%  for  redemptions  made  during  the 
sixth  year  since  purchase,  reducing  at  a 
rate  of  1%  per  year  (except  that  in  the 
third  and  fourth  years  the  rate  would  be 
3%  in  each  year).  The  amount  of  the 
CDSC  will  be  calculated  as  the  lesser  of 
the  amount  that  represents  a  specified 
percentage  of  the  net  asset  value  of  the 
shares  at  the  time  of  purchase,  or  the 
amount  that  represents  the  percentage  of 
the  net  asset  value  of  the  shares  at  the 
time  of  redemption.  Series  shares  that 
are  redeemed  will  not  be  subject  to  a 
CDSC  to  the  extent  that  the  value  of 
these  shares  represents  (a)  capital 
appreciation  of  Series  assets,  (b) 
reinvestment  of  divideids  or  capital 
gain  distributions,  or  (c)  ^ares 
redeemed  more  than  six  years  after 
purchase.  In  determining  the 
applicabihty  and  rate  of  any  CDSC  it 
will  be  assumed  that  a  redemption  is 
made  first  of  shares  representing 
reinvestment  of  dividends  and  capital 
gain  distributions  that  are  not  subject  to 
any  CDSC,  and  then  of  other  shares  held 
by  the  shareholder  for  the  longest  period 
of  time. 

8.  Applicants  also  request  the  ability 
to  waive  or  reduce  the  CDSC  on 
redemptions  (a)  following  the  death  or 
disalMlity.  as  defined  in  section  72(m)(7) 
of  the  Internal  Revenue  Code  of  1986 
(the  "Code"),  of  a  shareholder,  if 
redemption  is  made  within  one  year  of 
death  or  disability  of  a  shareholder,  and 
(b)  in  connection  with  any  redemption 
in  connection  with  a  lump-sum  or  other 
distribution  following  retirement  or,  in 
the  case  of  an  IRA  or  Keogh  Plan  or  a 
custodial  account  pursuant  to  section 
403(b)(7)  of  the  Co>de,  after  attaining  age 
59.  The  charge  also  may  be  waived  on 
any  redemption  that  results  from  a  tax- 
free  return  of  an  excess  contribution 
pursuant  to  section  408(d)  (4)  or  (5)  of 
the  Code. 

g.  All  Class  B  shares  of  each  Series 
will  automatically  convert  to  Class  A 
shares  after  a  certain  holding  period, 
expected  to  be,  in  most  cases, 
approximately  eight  years,  but  which 
may  be  shorter.  Upon  the  expiration  of 
the  holding  period.  Class  B  shares 
(except  those  purchased  throu^  the 
reinvestment  of  dividends  and  other 
distributions  paid  in  respect  of  Class  B 
shares  of  that  Series)  automatically  will 
convert  to  Class  A  shares  of  the  Series 
at  the  relative  net  asset  values  of  each 
of  the  classes,  and  will,  as  a  result, 
thereafter  be  subject  to  the  lower 
distribution  fee  under  the  Class  A  rule 
12b-l  plan.  For  purposes  of  conversion 


to  Class  A,  all  Class  B  shares  in  a 
shareholder's  Series  account  that  were 
purchased  through  the  reinvestment  of 
dividends  and  other  distributions  paid 
in  respect  of  Class  B  shares  will  be 
considered  to  be  held  in  a  separate  sub- 
account. Each  time  any  Class  B  shares 
in  the  shareholder's  Series  account 
(other  than  those  in  the  sub-account 
referred  to  above)  convert  to  Qass  A,  a 
pro  rata  portion  of  the  Qass  B  shares 
then  in  the  sub-accoimt  also  will 
convert  to  Class  A.  The  conversion  of 
Class  B  shares  to  Class  A  shares  is 
subject  to  the  continuing  availability  of 
a  ruling  of  the  Internal  Revenue  Service 
that  payment  of  different  dividends  on 
Class  A  and  Class  B  shares  does  not 
result  in  the  Series'  dividends  or 
distributions  constituting  "preferential 
dividends"  imder  the  Code,  and  the 
continuing  availability  of  a  private  letter 
ruling  or  an  opinion  of  counsel  to  the 
effect  that  the  conversion  of  shares  does 
not  constitute  a  taxable  event  under  the 
Code.  The  conversion  of  Qass  B  shares 
to  Class  A  shares  may  be  suspended  if 
this  opinion  is  no  longer  available.  In 
the  event  that  conversions  of  Class  B 
shares  do  not  occur.  Class  B  shares 
would  continue  to  be  subject  to  the  rule 
12b-l  distribution  fee  and  any 
incrementally  higher  transfer  agency 
costs  attending  the  Deferred  Option  for 
an  indefinite  period. 

10.  Under  tne  Level  Load  Option, 
investors  would  purchase  Gass  C  shares 
at  the  current  net  asset  value  plus  a  1% 
initial  sales  charge.  In  addition.  Class  C 
shareholders  would  be  subject  to  a 
distribution  fee  expected  to  be  at  an 
annual  rate  of  up  to  0.75%  of  average 
daily  net  assets  pursuant  to  a  rule  12b- 

1  plan,  and  a  service  fee  of  up  to  0.25% 
of  average  daily  net  assets. 

11.  An  investor  choosing  the  Modified 
Front-End  Load  Option  would  purchase 
Class  D  shares  without  a  front-end  sales 
load  at  the  time  of  purchase,  provided 
such  investor  purchases  a  minimum 
dollar  amount  of  the  Class  D  shares.  The 
minimiun  dollar  amount,  presently 
proposed  at  $500,000,  will  be  stated  in 
the  prospectus  of  each  Series.  Each 
Series  also  would  pay  a  distribution  fee 
under  its  rule  12b-l  plan  at  an  annual 
rate  of  0.25%  of  average  daily  net  assets 
and  a  service  fee  of  up  to  0.25%  of 
average  daily  net  assets  on  Class  D 
shares.  In  addition,  a  Qass  D  investor's 
proceeds  from  a  redemption  of  Class  D 
shares  made  within  a  two-year  period  of 
his  or  her  purchase  may  be  subject  to  a 
redemption  fee  at  a  rate  of  1%  per  year, 
which  would  be  paid  to  the  Series. 

12.  Under  the  Vista  Shares  Option, 
shares  of  the  Vista  Money  Mariet  Funds 
are  made  available  to  retail  investors 
subject  to  a  minimum  initial  investment 


of  $2,500.  The  Vista  Shares  ara  offered 
with  a  rule  12b-l  distribution  fee  eoual 
to  an  annual  rate  of  up  to  0.25%  of  the 
average  daily  net  assets  to  such  class,  • 
service  fee  equal  to  an  annual  rate  of  up 
to  0.25%  of  the  average  daily  net  assets 
of  such  class,  and  a  fund  servicing  fee 
equal  to  an  annual  rate  of  up  to  0.10% 
of  the  average  daily  net  assets  of  such 
class.*  Fund  servicing  fees  are  paid  to 
Chase,  as  Shareholder  Servicing  Agent, 
for  the  following  services:  To  assist  in 
processing  purchase  and  redemption 
transactions;  to  arrange  for  the  wiring  of 
funds;  to  transmit  and  receive  funds  in 
connection  with  customer  orders  to 
purchase  or  redeem  shares;  to  verify  and 
guarantee  shareholder  signatures  in 
connection  with  redemption  orders  and 
transfers  and  changes  in  shareholder- 
designated  accounts;  to  furnish  (either 
separately  or  on  an  integrated  basis  with 
other  reports  sent  to  a  shareholder  by  a 
Shareholder  Servicing  Agent)  monthly 
and  year-end  statentents  and 
confirmations  of  purchases  and 
redemptions;  to  transmit,  on  behalf  of 
the  Trust,  proxy  statements,  annual 
reports,  updating  prospectuses  and 
other  communications  from  the  Trust  to 
shareholders  of  each  such  Series;  to 
receive,  tabulate  and  transmit  to  the 
Trust  proxies  executed  by  shareholders 
with  respect  to  meetings  of  shareholders 
of  each  such  Series;  and  to  provide  such 
other  related  services  as  the  Trust  or  a 
shareholder  may  request. 

13.  The  Premier  Snares  class  currently 
is  made  available  to  institutional 
investors,  subject  to  a  minimum  initial 
investment  of  $100,000.  The 
institutional  investors  include,  but  are 
not  limited  to,  various  internal  divisions 
of  Chase  and  its  affiliates  as  well  as  the 
clients  of  such  institutional  investors, 
provided  the  shares  of  the  Premier 
Shares  class  are  purchased  by  the 
internal  divisi(ui  of  Chase  in  an 
omnibus  account  for  the  benefit  of  such 
chents  and  the  division  performs  certain 
functions  including,  but  not  limited  to, 
subaccounting,  recordkeeping  and 
responding  to  all  shareholder  inquiries 
concerning  purchases,  redemptions  and 
exchanges.  The  Premier  Shares  are 
offered  with  a  rule  12b-l  distribution 
fee  at  an  annual  rate  of  up  to  0.10%  of 
the  average  daily  net  assets  of  such  class 
(except  the  Premier  Shares  of  Vista  U.S. 
Government  Money  Market  Fund, 
which  does  not  have  a  rule  12b~l 
distribution  fee),  and  a  service  fee  at  an 
annual  rate  of  up  to  0.25%  of  the 
average  daily  net  assets  of  such  class. 


<  Applicants  <k>  not  considsr  the  fund  wrvrcing 
fe«  to  be  a  "service  fee"  m  that  tens  is  defiaad  in 
Article  Bl.  Section  26  of  tbe  NASD'*  Rulei  of  Fair 
Practice. 
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The  Premier  Shares  also  may  be  subject 
to  a  fund  servicing  fee  (as  described 
above)  at  an  annual  rate  of  up  to  0.10% 
of  the  average  daily  net  assets  of  such 
class. 

14.  Each  Vista  Money  Market  Fund 
also  may  offer  Class  E  shares,  which 
would  be  available  for  purchase  by 
institutional  investors  that  initially 
invest  a  minimum  of  $1  million  in  the 
Series.  The  Class  E  shares  will  be 
offered  without  a  rule  12b-l 
distribution  fee.  a  service  fee.  or  a  fund 
servicing  fee. 

15.  From  time  to  time,  the  Trust  may 
create  additional  classes  of  shares.,  the 
terms  of  which  may  differ  ht>m  the 
Class  A,  Class  B,  Class  C.  Class  D. 
Premier  Shares,  Vista  Shares,  and  Class 
£  shares  only  in  the  following  respects: 
(a)  Each  class  of  shares  would  have  a 
different  designation;  (b)  each  class  of 
shares  might  be  sold  under  different 
sales  arrangements  (e.g.,  sales  with  a 
front-end  sales  load,  subject  to  a  CDSC. 
or  at  net  asset  value);  (c)  each  class  of 
shares  would  bear  any  rule  12b-l  plan 
or  service  plan  payments  related  to  the 
class;  (d)  each  class  of  shares  would 
bear  expenses  specifically  attributable  to 
the  particular  class  ("Class  Expenses") 
limited  to:  (i)  Transfer  agency  fees  as 
identified  by  the  transfer  agent  as  being 
attributable  to  a  specific  class:  (ii) 
printing  and  postage  expenses  relating 
to  preparing  and  distributing  materials 
such  as  shareholder  reports, 
prospectuses  and  proxies  to  current 
shareholders:  (iii)  Blue  Sky  registration 
fees  incurred  by  a  class  of  shares;  (iv) 
Commission  registration  fees  incurred 
by  a  class  of  shares;  (v)  the  expenses  of 
administrative  personnel  and  services  as 
required  to  support  the  shareholders  of 
a  specific  class;  (vi)  litigation  or  other 
legal  exp>enses  relating  solely  to  one 
class  of  shares;  (vii)  Trustees'  fees 
incurred  as  a  result  of  issues  relating  to 
one  class  of  shares;  and  (viii)  other 
expenses  that  are  subsequently 
identified  and  determined  to  be 
properly  allocated  to  one  class  of  shares 
which  shall  be  approved  by  the  SEC 
pursuant  to  an  amended  order;  (e)  the 
related  voting  rights  as  to  matters 
exclusively  aH^ecting  one  class  of  shares 
(e.g.,  the  amendment  or  termination  of 

a  rule  12b-l  plan)  in  accordance  with 
the  procedures  set  forth  in  rule  12b-l, 
except  as  provided  in  condition  16 
below;  (0  each  class  of  shares  may  have 
diflerent  exchange  privileges;  and  (g) 
each  class  of  shares  may  have  different 
conversion  features. 

16.  Currently,  shares  of  the  Series 
generally  may  be  exchanged  at  net  asset 
value  for  shares  of  other  Series, 
including  shares  of  the  Vista  Money 
Market  Funds.  The  exchange  privilege 


applicable  to  each  class  of  shares  will 
comply  with  rule  lla-3  under  the  Act 
and  will  be  set  forth  in  the  prospectus 
of  each  Series. 

Applicants'  Legal  Conclusions 

1.  Applicants  are  requesting  an 
exemptive  order  to  the  extent  that  the 
proposed  issuance  and  sale  of  multiple 
classes  of  shares  representing  interests 
in  the  Series  might  be  deegied  (a)  to 
result  in  the  issuance  of  a  "senior 
security"  within  the  meaning  of  section 
18(g)  of  the  Act  and  thus  be  prohibited 
by  section  18(0(1)  of  the  Act.  and  (b)  to 
violate  the  equal  voting  provisions  of 
section  18(i)  of  the  Act. 

2.  Applicants  believe  that  the 
proposed  Variable  Distribution  Method 
does  not  raise  any  of  the  legislative 
concerns  that  section  18  was  designed 
to  ameliorate.  Under  the  Variable 
Distribution  Method,  mutuality  of  risk 
will  be  preserved  with  respect  to  each 
class  of  shares  in  a  Series.  Further, 
because  each  class  of  shares  will  be 
redeemable  at  all  times  (subject  to  the 
limitations  set  forth  in  each  Series' 
prospectus  and  statement  of  additional 
information),  no  class  of  shares  will 
have  any  preference  or  priority  over  any 
other  class  in  the  Series,  and  the 
similarities  and  dissimilarities  of  the 
classes  of  shares  will  be  disclosed  when 
required  in  the  prospectuses  and 
statements  of  additional  information  of 
the  Series,  investors  will  not  be  given 
misleading  impressions  as  to  the  safety 
or  risk  of  any  class  of  shares,  and  the 
nature  of  each  class  of  shares  will  not 
be  rendered  speculative. 

3.  The  capital  structure  of  the  Series 
under  the  proposed  arrangement  will 
not  induce  any  group  of  shareholders  to 
seek  investment  in  higher  risk  securities 
to  the  detriment  of  any  other  group  of 
shareholders,  since  the  investment  risks 
of  each  Series  will  be  borne  equally  by 
all  of  its  shareholders.  Moreover,  the 
capital  structure  of  the  Series  could  not 
lead  to  manipulation  of  expenses  and 
profits  among  the  various  classes  of 
shares,  because  the  Series  are  not 
organized  in  a  pyramid  fashion. 
Similarly,  the  concerns  that  complex 
capital  structures  may  facilitate  control 
without  equity  or  other  investment  and 
may  make  it  difficult  for  investors  to 
value  the  securities  if  the  Series  are  not 
present  under  the  proposed  Variable 
Distribution  Method. 

4.  Applicants  believe  that  the 
implementation  of  the  proposed 
Variable  Distribution  Method  will  better 
enable  the  Series  to  meet  the 
competitive  demands  of  today's 
financial  services  industry.  Under  the 
Variable  Distribution  Method,  an 
investor  will  be  able  to  choose  the 


method  of  purchasing  shares  that  is 
most  beneficial,  given  the  amount  of  his 
or  her  purchase,  the  length  of  time  the 
investor  expects  to  hold  his  or  her 
shares,  and  other  relevant 
circumstances.  The  proposed 
arrangement  would  permit  the  Series  to 
facilitate  both  the  distribution  of  their 
securities  and  provide  investors  with  a 
broader  choice  as  to  the  method  of 
purchasing  shares  without  assuming 
excessive  accounting  and  bookkeeping 
costs  or  unnecessary  investment  risks. 

5.  Applicants  believe  that  the 
proposed  allocation  of  expenses  and 
voting  rights  relating  to  the  rule  12b-l 
plans  is  equitable  and  would  not 
discriminate  against  any  group  of 
shareholders.  In  addition,  these 
arrangements  should  not  give  rise  to  any 
conflict  of  interest  because  the  rights 
and  privileges  of  each  class  of  shares  are 
substantially  identical  and,  in  any 
event,  the  interests  of  the  shareholders 
with  respect  to  service  and  distribution 
fees  would  be  adequately  protected, 
since  the  rule  12b-l  plans  for  each  class 
will  conform  to  the  requirements  of  rule 
12b-l,  including  the  requirement  that 
their  implementation  and  continuance 
be  approved  on  an  annual  basis  by  the 
Trustees. 

6.  Applicants  believe  that 
implementation  of  the  CDSC  in  the 
manner  and  under  the  circumstances 
described  above  would  be  fair  and  in 
the  best  interests  of  shareholders  of  the 
Series.  Thus,  the  granting  of  the  order 
requested  in  the  application  would  be 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
Commission  granting  the  requested 
relief  will  be  subject  to  the  following 
conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Series  and  be  identical 
in  all  respects,  except  as  set  forth  below. 
The  only  differences  among  the  terms  of 
the  various  classes  of  shares  of  the  same 
Series  will  relate  solely  to:  (a)  The 
designation  of  each  class  of  shares  of  a 
Series;  (b)  expenses  assessed  to  a  class 
as  a  result  of  (i)  a  rule  12b-l  plan 
providing  for  a  distribution  fee,  (ii)  a 
service  fee,  or  (iii)  a  fund  servicing  fee; 
(c)  different  Class  Expenses  for  each 
class  of  shares,  which  are  limited  to:  (i) 
transfer  agency  fees  identified  by  the 
transfer  agent  as  being  attributable  to  a 
specific  class;  (ii)  printing  and  postage 
expenses  related  to  preparing  and 
distributing  materials  such  as 
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Whareholder  reports,  prospectuses  and 
proxies  to  current  shareholders;  (iii) 
Blue  Sky  registration  fees  incurred  by  a 
class  of  shares;  (iv)  SEC  registration  fees 
incurred  by  a  class  of  shares;  (v)  the 
expenses  of  administrative  personnel 
and  services  as  required  to  support  the 
shareholders  of  a  specific  class:  (vi) 
litigation  or  other  legal  expenses 
relating  solely  to  one  class  of  shares; 
and  (vii)  Trustees'  fees  incurred  as  a 
result  to  issues  relating  to  one  class  of 
shares;  (d)  the  related  voting  rights  as  to 
matters  exclusively  affecting  one  class 
of  shares  [e.g..  the  adoption,  amendment 
or  termination  of  a  rule  12b-l  plan)  in 
accordance  with  the  procedures  set 
forth  in  rule  12b-l,  except  as  provided 
in  condition  16;  (e)  different  exchange 
privileges;  and  (f)  different  conversion 
features.  Any  additional  incremental 
expenses  not  specifically  identified 
above  that  are  subsequently  identified 
and  determined  to  be  properly  allocated 
to  one  class  of  share  shall  not  be  so 
allocated  until  approved  by  the  SEC 

2.  Trustees  of  the  Trust,  including  a 
majority  of  the  Independent  Trustees, 
shall  have  approved  the  Variable 
Distribution  Method  prior  to  the 
implementation  of  the  Variable 
Distribution  Method  by  a  particular 
Series.  The  minutes  of  the  meetings  of 
the  Trustees  regarding  the  deliberations 
of  the  Trustees  with  respect  to  the 
approvals  necessary  to  implement  the 
Variable  Distribution  Method  will 
reflect  in  detail  the  reasons  for 
determining  that  the  proposed  Variable 
Distribution  Method  is  in  the  best 
Interests  of  both  the  Serie^and  their 
t^spective  shareholders. 
!    3.  The  initial  determination  of  the 
Class  Ex(>enses  that  will  be  allocated  to 
8  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  Trustees, 
including  a  majority  of  the  Independent 
Trustees.  Any  person  authorized  to 
direct  the  allocation  and  disposition  of 
monies  paid  or  payable  by  a  Series  to 
meet  Class  Expenses  shall  provide  to  the 
Trustees,  and  the  Trustees  shall  review, 
at  least  quarterly,  a  written  report  of  the 
amounts  so  expended  and  the  purpose 
for  which  the  expenditures  were  made. 

4.  On  an  ongomg  basis,  the  Trustees, 
pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  Series  for 
the  existence  of  any  material  conflicts 
among  the  interests  of  the  various 
classes  of  shares.  The  Trustees, 
including  a  majority  of  the  Independent 
Trustees,  shall  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
conflicts  that  may  develop.  Chase  and 
VBDS  will  be  responsible  for  reporting 
any  potential  or  existing  conflicts  to  the 


Trustees.  If  a  conflict  arises.  Chase  and 
VBDS  at  their  own  costs  will  remedy  the 
conflict  up  to  and  including  establishing 
a  new  registered  management 
investment  company. 

5.  If  any  class  will  be  subject  to  a 
service  agreement,  the  service 
agreement  will  be  adopted  and  operated 
in  accordance  with  the  procedures  set 
forth  in  rule  12b-l  (b)  through  (f)  as  if 
the  expenditures  made  thereunder  were 
subject  to  rule  12b-l,  except  that 
shareholders  will  not  enjoy  the  voting 
rights  specified  in  rule  12b-l. 

6.  The  Trustees  will  receive  quarterly 
and  annual  statements  concerning 
distribution,  shareholder  and  fund 
servicing  expenditures  complying  with 
paragraph  [b)(3)(ii)  of  rule  12h-l,  as  it 
may  be  amended  horn  time  to  time.  In 
the  statements,  only  distribution  or 
servicing  expenditures  properly 
attributable  to  the  sale  or  servicing  of 
one  class  of  shares  will  be  used  to 
support  any  distribution  or  servicing  fee 
charged  to  shareholders  of  that  class  of 
shares.  Expenditures  not  related  to  the 
sale  or  servicing  of  a  specific  class  of 
shares  will  not  be  presented  to  the 
Trustees  to  support  any  fees  charged  to 
shareholders  of  that  class  of  shares.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  Independent  Trustees  in  the  exercise 
of  their  fiduciary  duties. 

7.  Dividends  paid  by  a  Series  with 
respect  to  each  class  of  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day  and  will  be 
in  the  same  amount,  except  that  Class 
Expanses  and  Costs  associated  with  any' 
rule  12b-l  plan  and  shareholder 
servicing  agreement  relating  to  a 
particular  class  will  be  borne 
exclusively  by  such  class. 

8.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends/distributions  of  the  classes 
and  the  proper  allocation  of  incxime  and 
expenses  among  the  various  classes 
have  been  reviewed  by  the  Independent 
Examiner.  The  Independent  Examiner 
has  rendered  a  report  to  applicants, 
which  has  been  provided  to  the  staff  of 
the  Commission,  stating  that  the 
methodology  and  procedures  are 
adequate  to  ensure  that  the  calculations 
and  allocations  will  be  made  in  an 
appropriate  manner.  Chi  an  ongoing 
basis,  the  Independent  Examiner,  or  an 
appropriate  substitute  Independent 
Examiner,  will  monitor  the  manner  in 
which  the  calculations  and  allocations 
are  being  made  and,  based  upon  that 
review,  will  render  at  least  annually  a 
report  to  the  Series  that  the  calculations 
and  allocations  are  being  made 


properly.  The  reports  of  the 
Independent  Examiner  shall  be  filed  as 
part  of  the  periodic  reports  filed  with 
the  Commission  pursuant  to  sections 
30(a)  and  30(bMl)  of  the  Act.  The  work 
papers  of  the  Independent  Examiner 
with  respect  to  these  reports,  following 
request  by  the  Series  which  the  Series 
agree  to  make,  tvill  be  available  for 
inspection  by  the  Commission's  staff 
upon  the  written  request  for  these  work 
papers  by  a  senior  member  of  the 
Division  of  Investment  Management  or 
of  a  Regional  Office  of  the  Commission, 
limited  to  the  Director,  an  Associate 
Director,  the  Chief  Accountant,  the 
Chief  Financial  Analyst,  an  Assistant 
Director,  and  any  Regional 
Administrators  or  Associate  and 
Assistant  Administrators.  The  initial 
report  of  the  Independent  Examiner  is  a 
"report  on  policies  and  procedures  in 
operation"  and  the  ongoing  reports  will 
be  "reports  on  policies  and  procedures 
placed  in  operation  and  tests  of 
operating  effectiveness"  as  defined  and 
described  in  Statement  of  Auditing 
Standards  No.  70  of  the  American 
Institute  of  Certified  Public  Accountants 
(the  "AICPA"),  as  It  may  be  amended 
from  time  to  time,  or  in  similar  auditing 
standards  as  may  be  adopted  by  the 
AICPA  from  time  to  time. 

9.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends/distributions  among  the 
various  classes  of  shares  and  the  proper 
allocation  of  income  and  expenses 
among  the  classes  of  shares.  This 
representation  has  been  concurred  with 
by  the  Independent  Examiner  in  the 
initial  reports  referred  to  in  condition  8 
above  and  will  be  concurred  with  by  the 
Independent  Examiner,  or  an 
appropriate  substitute  Independent 
Examiner,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  6  above.  Applicants 
agree  to  take  immediate  corrective 
action  if  the  Independent  Examiner,  or 
appropriate  substitute  Independent 
Examiner,  does  not  so  concur  in  the 
ongoing  reports. 

10.  The  prospectuses  of  the  Series 
will  contain  a  statement  to  the  effect 
that  a  salesperson  and  any  other  person 
entitled  to  receive  any  compensation  for 
selling  or  servicing  Series  shares  may 
receive  different  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  the  Series. 

11.  VBDS  will  adopt  compliance 
standards  as  to  when  shares  of  a 
particular  class  may  appropriately  be 
sold  to  particular  investors.  The 
Applicants  will  require  all  persons 
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selling  shares  of  the  Series  to  agree  to 
conform  to  these  standards. 

12.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  resp>onsibilities  of  the 
Trustees  with  respect  to  the  Variable 
Distribution  Method  will  be  set  forth  in 
guidelines  that  will  be  furnished  to  the 
Trustees  as  part  of  the  materials  setting 
forth  the  duties  and  responsibilities  of 
the  Trustees. 

13.  Each  Series  will  disclose  in  its 
prospectus  the  respective  expenses, 
performance  data,  distribution 
arrangements,  services,  fees,  sales  loads, 
CDSCs  and  exchange  privileges 
applicable  to  each  class  of  shares  in 
every  prospectus,  regardless  of  whether 
all  classes  of  shares  are  offered  through 
each  prospectus.  The  shareholder 
reports  of  each  Series  will  disclose  the 
respective  expenses  and  performance 
data  applicable  tx)  each  class  of  shares 
in  every  shareholder  mport.  The 
shareholder  reports  will  contain,  in  .the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Series  as  a  whole 
generally  and  not  on  a  per  class  basis. 
Each  Series'  per  share  data,  however, 
will  be  prepared  on  a  per  class  basis 
with  respect  to  the  classes  of  shares  of 
the  Series.  To  the  extent  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  any  class  of  shares,  it 
will  disclose  the  respective  expenses 
and/or  performance  data  applicable  to 
all  classes  of  shares.  The  information 
provided  by  applications  for  publication 
in  any  newspaper  or  similar  listing  of 
the  Series'  net  asset  values  and  public 
offering  prices  will  present  each  class  of 
shares  separately. 

14.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  this  application  will  not  imply 
Commission  approval,  authorization  or 
acquiescence  in  any  particular  level  of 
payment  that  the  Series  may  make 
pursuant  to  rule  12b-l  plans  or 
shareholder  servicing  agreements  in 
reliance  on  the  exemptive  order. 

15.  Any  class  of  shares  with  a 
conversion  feature  ("Purchase  Class") 
will  convert  into  another  class  of  shares 
("Target  Class")  on  the  basis  of  the 
relative  net  asset  values  of  the  two 
classes  without  the  imposition  of  any 
sales  load,  fee  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  Article  III,  Section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 


16.  If  a  Series  implements  any 
amendment  to  its  rule  12b-l  plan  (or,  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non- 
rule  12b-l  service  plan)  that  would 
increase  materially  the  amount  that  may 
be  borne  by  the  Target  Class  shares 
under  the  plan,  existing  Purchase  Class 
shares  will  stop  converting  into  Target 
Class  shares  unless  the  Purchase  Class 
shareholders,  voting  separately  as  a 
class,  approve  the  proposal.  The 
Trustees  shall  take  such  action  as  is 
necessary  to  ensure  that  existing 
Purchase  Class  shares  are  exchanged  or 
converted  into  a  new  class  ;Of  shares 
("New  Target  Class"),  identical  in  all 
material  respects  to  the  Target  Class  as 
it  existed  prior  to  implementation  of  the 
proposal,  no  later  than  such  shares 
previously  were  scheduled  to  convert 
into  the  Target  Class.  If  deemed 
advisable  by  the  Trustees  to  implement 
the  foregoing,  such  action  may  include 
the  exchange  of  all  existing  Purchase 
Class  shares  for  a  new  class  ("New 
Purchase  Class"),  identical  to  existing 
Purchase  Class  shares  in  all  material 
respects,  except  that  the  New  Purchase 
Class  will  convert  into  the  New  Target 
Class.  New  Target  Class  or  New 
Purchase  Class  may  be  formed  without 
further  exemptive  relief.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effected  in  any  manner  that  the 
Trustees  reasonably  believe  will  not  be 
subject  to  federal  taxation.  In 
accordance  with  condition  4,  any 
additional  cost  associated  with  the 
creation,  exchange,  or  conversion  of 
New  Target  Class  or  New  Purchase  Class 
shall  be  borne  solely  by  Chase  and 
VBDS.  Purchase  Class  shares  sold  after 
the  implementation  of  the  proposal  may 
convert  into  Target  Class  shares  subject 
to  the  higher  maximum  payment, 
provided  that  the  material  features  of 
the  Target  Class  and  the  relationship  of 
such  plan  to  the  Purchase  Class  shares 
are  disclosed  in  an  effective  registration 
statement. 

17.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  as  such  rule  currently  is 
proposed  and  as  it  may  be  reproposed, 
adopted  or  amended. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Dep  u  ty  Secretary. 
|FR  Doc.  93-25284  Filed  10-14-93;  8:45  am) 

BILUNC  CODE  M1(M>1-M 


DEPARTMENT  OF  STATE 

Office  of  the  Secretary 
[Public  Notice  1879] 

Assistance  to  the  United  Nations 
Transition  Authority  in  Camt>odia; 
Detennination 

Pursuant  to  section  451  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (22 
U.S.  2261)  (the  "Act"),  and  section  1- 
201  of  Executive  Order  12163,  as 
amended,  I  hereby  authorize, 
notwithstanding  any  other  provision  of 
law,  the  use  in  fiscal  year  1993  of 
$2,000,000  in  funds  made  available 
under  Chapter  4  of  Part  II  of  the  Act  for 
a  voluntary  contribution  to  the  United 
Nations  Transition  Authority  in 
Cambodia  to  pay  administrative  costs, 
including  salaries,  of  the  Provisional 
Government  of  Cambodia,  and  salaries 
of  the  combined  military  forces  of  the 
newly  constituted  Cambodian  Army. 

This  authorization  shall  be  reported  to 
Congress  immediately  and  published  in 
the  Federal  Register. 

Dated:  September  9,  1993. 
Warren  Christopher, 

Secretary  of  State. 

(PR  Doc.  93-25343  Filed  10-14-93;  8:45  am) 

BH.UNG  CODE  47tO-10-M 

[Public  Notice  1884] 

Organization  for  the  international 
Telegraph  &  Telephone  Consultative 
Committee  (CCITT)  and  the 
Intemational^adio  Consultative 
Committee  (CCIR)  Joint  AD-HOC 
Working  Group 

The  Department  of  State  announces 
that  the  U.S.  Organization  for  the 
International  Telegraph  and  Telephone 
Consultative  Committee  (CCITT)  and 
the  International  Radio  Consuhative 
Committee  (CCIR)  Joint  Ad-Hoc 
Working  Group  will  meet  on  October 
28.  1993  from  10  AM  to  1  PM  in  room 
1107,  at  the  Department  of  State,  2201 
C  Street,  NW.  Washington,  DC  20520. 

The  purpose  of  this  meeting  is  to 
undertake  preparations  for  the 
upcoming  International 
Telecommunication  Union 
Plenipotentiary  Conference  in  Kyoto, 
Japan,  September  1994. 

Members  of  the  general  public  may 
attend  these  meetings  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chair.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facilitated 
if  arrangements  are  made  in  advance  of 


the  meetings.  Persons  who  plan  to 
attend  should  advise  the  Office  of  Earl 
Barbely,  Department  of  State,  (202)  647- 
0201,  FAX  (202)  647-7407.  The  above 
includes  government  and  non- 
government attendees.  Public  visitors 
will  be  asked  to  provide  their  date  of 
birth  and  Social  Security  number  at  the 
time  they  register  their  intention  to 
attend  and  must  carry  a  valid  photo  ID 
with  them  to  the  meeting  in  order  to  be 
admitted.  All  attendees  must  use  the  C 
Street  entrance. 

Please  bring  30  copies  of  documents 
to  be  considered  at  these  meetings.  If  the 
document  has  been  mailed  to  the 
membership,  bring  only  10  copieis. 
Earl  S.  Barbely, 
CCm  National  Committee  Chairman. 

Dated:  October  7, 1993. 
Warren  Richards, 

CQR  National  Committee  Chairman. 
IFR  Doc.  93-25262  Filed  10-14-93;  8:45  am] 

BtLUNG  CODE  4710-4S-M 


Bureau  of  Administration 
[Public  Notice  1880] 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

AGENCY:  Department  of  State. 
ACTION:  The  Department  of  State  has 
resubmitted  the  following  public 
information  collection  requirement  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  chapter  35. 

SUMMARY:  Entry  to  the  Department  of 
State  main  building  and  its  annexes  is 
cantrolled  by  a  Security  Access  Control 
System.  Visitors  who  need  access  to  the 
buildings  on  official  business  may  apply 
for  a  Department  of  State  Building  Pass. 
The  following  summarizes  the 
information  collection  proposal 
submitted  to  0MB: 

Type  of  request — Reinstatement. 

Originating  office — ^Bureau  of 
Diplomatic  Security. 

Title  of  information  collection — 
Application  for  Department  of  State 
l^uilding  Pass. 

Form  No.~DSP-97. 

iFrequency — On  occasion. 

Respondents — Press  corps, 
Kiaintenance  personnel  visitors,  and  - 
others. 

hstimated  number  of  respondents — 
H,im). 

A  vnrage  hours  per  response — 1 5 
minutes. 

lotal  estimated  burden  hours — 2,000. 
44  U.S.C.  3504(h)  does  not  apply,  as  no 
ruliiitiaking  is  being  conducted  in 


connection  with  this  information 
collection. 

ADOmONAL  INFORMATION  OR  COMMENTS: 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from  Gail  J.  Cook  (202)  647-3538. 
Comments  and  questions  should  be 
directed  to  (0MB)  Jefferson  Hill  (202) 
395-3176. 

Dated:  October  4, 1993. 
Patrick  F.  Kennedy, 
Assistant  Secretary  for  Administration. 
(FR  Doc.  93-25342  Filed  10-14-93;  8:45  am] 

BIUJNO  CODE  4710-24-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-93-44] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitionsfor  exemption 
received  and  of  dispositions  of  prior 
petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  jof 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  ]}etitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  November  4, 1993. 
ADDRESSES:  Send  comments  on  .any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the ' 
Chief  Counsel,  Attn:  Rule  Docket  (AGG- 

10),  Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  915G. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 


Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e).  and  (g)  of  §11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  October  8. 
1993. 

loseph  Conte, 

Acting  Assistant  Chief  Counsel. 

Petitions  for  Exemption 

Docitef  No.  .-22286 

Petitioner  Finnair  Oy 

Sections  of  the  FAR  Affected:  14  CFR 
21.197 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
3450  to  continue  to  permit  Finnair  Oy 
to  continue  to  operate  its  DC-10-30 
aircraft  number  N345HC  when  it  does 
not  meet  all  applicable  airworthiness 
requirements,  but  is  capable  of  safe 
flight,  for  the  purpose  of  flying  the 
aircraft  to  a  base  for  repairs, 
alterations,  or  maintenance. 

Docief  No.:  25238  - 

Petitioner:  Chromalloy  American 
Corporation  

Sections  of  the  FAR  Affected:  14  CFR 
145.49 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5394  to  continue  to  permit 
Chromalloy  American  Corporation  to 
perform  certain  maintenance 
functions  on  turbine  engine  blades 
and  vanes  at  its  facility  located  in 
Mexicali,  Mexico. 

DocJlref  No.  .-26584 

Petitioner:  PHH  Corporation        

Sections  of  the  FAR  Affected:  14  CFR 
135.165(b)(5) 

Description  of  Relief  Sought:  To  extend 
Exemption  No.  5439  to  continue  to 
permit  PHH  Corporation  to  operate 
two  BAe-125  airplanes,  each 
equipped  with  one  high  frequency 
(HF)  communication  system  and  one 
equipped  with  a  single  long  range 
navigational  system  (LRNS)  in 
extended  over  water  operations. 

Docket  No.:  27335 

Petitioner:  Aloha  Skydivers  Club 

Sections  of  the  FAR  Affected:  14  CFR 
105.43(a)  and  (d) 

Description  of  Relief  Sought:  To  allow 
non-student,  foreign  parachutists/ 
skydivers  to  use  parachute  equipment 
approved  or  accepted  in  their  country 
while  making  intentional  parachute 
fumps  at  the  facilities  of  Aloha 
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Skydivers  Club  of  other  FAA- 
approved  sites  in  the  State  of  Hawaii. 

Docket  No.:  27423 

Petitioner:  Mr.  Lawrence  Edwin  Davis 

Sections  of  the  FAR  Affected:  14  CFR 
21.183(d)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  issuance  of  a 
Standard  Airworthiness  Certificate  for 
a  Falcon  Biplane,  model  F-1,  being 
restored  by  the  petitioner. 

Docket  No.:  27434 

Petitioner:  GE- Aircraft  Engines 

Sections  of  the  FAR  Affected:  14  CFR 
21.325(b)(1) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  export 
airworthiness  approvals  to  be  issued 
for  model  CF6-80C2A5FG01  engines, 
which  are  located  in  Europe. 

Docket  No.:  27443 

Petitioner:  Mr.  Roy  Nerenberg 

Sections  of  the  FAR  Affected:  14  CFR 
129.1B(a) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Translift 
Airways.  Limited,  to  operate  its  DC- 
8-71  aircraft  in  the  U.S.  without  the 
Traffic  Alert  and  Collision  Avoidance 
System  (TCAS)  installed  until  March 
31. 1994. 

Doclcet  No.:  27445 

Petitioner:  Sporty's  Academy.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.39(a)(2).  61.65(e)(1)  and  61.71(a) 

Description  of  Relief  Sought:  To  allow 
Sporty's  Academy  Inc.  student  pilots 
who  graduate  from  the  FAR  Fart  121. 
appendix  C  approved  curriculum 
prior  to  receiving  a  commercial  pilot 
certificate,  to  receive  an  instrument 
rating  flight  test  with  40  hours  of  solo 
cross  country  time  and  115  hours  of 
total  pilot  time. 

DocJtef  No.:  27457 

Petitioner:  Daniel  Webster  College  and 
Ms.  Robin  L.  Bray 

Sections  of  the  FAR  Affected:  14  CFR 
141.35(d)(2) 

Description  of  Relief  Sought:  To  allow 
Ms.  Bray  to  serve  as  the  Chief  Flight 
Instructor  at  Daniel  Webster  College 
administering  a  course  of  training 
other  than  those  that  lead  to  the 
issuance  of  a  private  pilot  certificate 
or  rating  or  an  instrument  rating,  or  a 
rating  with  instrvunent  privileges, 
without  the  required  minimum  of 
2000  hours  as  pilot  in  command  (PIQ. 

Dispositions  of  Petitions 

Docicet  No.;  25103 

Petitioner:  Air  Wisconsin.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.371(a)  and  121.378 

Description  of  Relief  Sought/ 
Disposition:  To  change  the  name  as 
reflected  on  Exemption  No.  4803C 


from  Air  Wisconsin.  Inc.  to  Air 
Wisconsin  Airline  Company.  This 
exemption  allows  Air  Wisconsin,  Inc. 
to  use  certain  foreign  original 
equipment  manufacturers  (OEM)  and 
those  OEM's  designated  repair  and 
overhaul  facilities  that  do  not  hold 
appropriate  U.S.  foreign  repair  station 
certification  to  perform  maintenance, 
preventive  maintenance,  and 
alterations  outside  the  United  States 
on  the  components  and  parts  used  on 
the  petitioner's  foreign-manufactured 
aircraft. 

Grant.  September  30, 1993.  Exemption 
No.  4803D 

Docket  No:  25663 

Petitioner:  Department  of  Defense 

Sections  of  the  FAR  Affected:  14  CFR 
91.117  (a)  and  (b).  91.127(c). 
91.159(a).  and  91.209(a) 

Description  of  Relief  Sought/ 
Disposition:  To  continue  to  permit  the 
Department  of  Defense  to  conduct  air 
operations  at  altitudes,  airspeeds, 
locations,  and  certain  aircraft  lighting 
conditions  normally  prohibited/ 
restricted  by  the  affected  FAR 
Sections  while  in  support  of  drug  law 
enforcement  and  drug  traffic 
interdiction. 

Grant,  September  28. 1993.  Exemption 
No.  5100C 

Docket  No.:  27200 

Petitioner:  Corporate  Aviation  Services. 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner 
to  operate  without  a  TSO-112  (Mode 
S)  transponder  installed  on  its  aircraft 
operating  under  the  pro\'ision8  of  Part 
135. 

Grant,  October  4,  1993,  Exemption  No. 
5756 

Docket  No.:  27261 

Petitioner:  Air  Transport  International. 
Ina  

Sections  of  the  FAR  Affected:  14  CFR 
121.358 

Description  of  Relief  Sought:  To  extend 
the  compliance  date  for  retro-fitting 
Air  Transport  International  (ATI's) 
McDonnell  Douglas  DG-8  (DC-8) 
aircraft  in  order  to  permit  ATI  to 
continue  operating  pending  delivery 
and  installation  of  certified  wind 
shear  warning  systems,  and  would 
delegate  supervision  of  this  revised 
compliance  schedule  pending  the 
final  compliance  deadline  to  ATI's 
cognizant  Principal  Avionics 
Inspector. 

Denial.  September  30. 1993.  Exemption 
No.  5754 

Docket  No.:  27280 

Petitioner:  Henson  Aviation  d/b/a/ 
USAIR  Express 


Sections  of  the  FAR  Affected:  14  CFR 
61.57(e).  121.433(c)(l)(iii),  121.440(a), 
121.441(b)(1),  121.409(b)(2). 
121.427(d)(1)  and  121,  Appendix  F. 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  conduct  Single  Visit 
Training  Program  (SVTP)  for  flight 
crew  member  and  eventually 
transition  into  the  Advanced 
Qualification  Program  (AQP). 

Partial  Grant,  September  30,  1993. 
Exemption  No.  5755 

[FR  Doc  93-25363  Filed  10-14-93;  8:45  am] 

BILUNC  COOC  4»10-19-M 


Research  and  Special  Programs 
Administration 

[Docket  No.  P0A-13<R)] 

Application  by  Chemical  Waste 
Transportation  Institute  for  a 
Preemption  Determination 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 

ACTION:  Public  notice  and  invitation  to 
comment. 

SUMMARY:  The  Chemical  Waste 
Transportation  Institute  (CWTI)  has 
applied  for  an  administrative 
determination  whether  the  Hazardous 
Materials  Transportation  Act  (HMTA) 
preempts  certain  requirements  of  the 
New  York  Department  of  Environmental 
Conservation  (NYDEC)  relating  to  the 
transfer  and  storage  of  hazardous  wastes 
incidental  to  transportation. 
DATES:  Comments  received  on  or  before 
November  24,  1993,  and  rebuttal 
comments  received  on  or  before  January 
14. 1994.  will  be  considered  before  an 
administrative  ruling  is  issued  by 
RSPA's  Associate  Administrator  for 
Hazardous  Materials  Safety.  Rebuttal 
comments  may  discuss  only  those 
issues  raised  by  comments  received 
during  the  initial  comment  period  and 
may  not  discuss  new  issues. 
ADDRESSES:  The  application  and  any 
comments  received  may  be  reviewed  in 
the  Dockets  Unit.  Research  and  Special 
Programs  Administration,  room  8421. 
Nassif  Building,  400  Seventh  Street. 
SW..  Washington,  DC  20590-0001  (Tel. 
No.  202-366-4453).  Comments  and 
rebuttal  comments  on  the  application 
may  be  submitted  to  the  Dockets  Unit  at 
the  above  address,  and  should  include 
the  Docket  Number  (PDA-13(R)).  Three 
copies  of  each  should  be  submitted.  In 
addition,  a  copy  of  each  comment  and 
each  rebuttal  comment  must  also  be  sent 
to  (1)  Mr.  Stephen  C.  Hansen,  Chairman, 
Chemical  Waste  Transportation 
Institute,  1730  Rhode  Island  Avenue. 
NW..  suite  1000,  Washington,  DC  20036. 
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and  (2)  Mr.  Thomas  C.  Jorling, 
Commissioner,  New  York  Department  of 
Environmental  Conservation,  50  Wolf 
Road.  Albany,  NY  12233.  A  certification 
that  a  copy  has  been  sent  to  these 
persons  must  also  be  included  with  the 
comment.  (The  following  format  is 
suggested:  "I  hereby  certify  that  copies 
of  this  comment  have  been  sent  to 
Messrs.  Hansen  and  Jorling  at  the 
addresses  specified  in  the  Federal 
Register.") 

FOR  FURTHER  INFORMATION  CONTACT: 
Frazer  C  Hilder.  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington.  DC  20590- 
0001  (Tel.  No.  202-366-4400). 

SUPPt.EMENTARY  INFORMATION: 

I.  CWTl'S  Application  for  a  Preemption 
Determination 

I    On  September  27, 1993,  CWTI 
applied  for  a  determination  that  the 
HMTA  preempts  certain  NYDEC 
requirements  in  Title  6  of  the  New  York 
Codes.  Rules  and  Regulations  (NYCRR), 
governing  the  transfer  and  storage  of 
hazardous  wastes  incidental  to 
transportation  (hereinafter  "NYDEC 
transfer  and  storage  requirements").  In 
summary,  the  NYDEC  transfer  and 
storage  requirements  allow  a  transporter 
of  hazardous  wastes  to: 

(1)  Transfer  hazardous  wastes  only 
when  there  is  "no  consolidation  or 

•  *  *  repackaging  in,  mixing,  or 
pumping  from  one  container  or 
transport  vehicle  to  another,"  and  any 
"transfer  of  hazardous  wastes  from  one 
vehicle  to  another  is  indicated  on  the 
Manifest  as  Second  Transporter."  6 
NYCRR  372.3(a)(7),  and 

(2)  Store  hazardous  wastes  for  five 
calendar  days  or  less  at  the  transporter's 
facility  if  all  of  the  conditions  set  forth 
In  6  NYCRR  373-1. l(d)(l)(xv)  are  met; 
among  these  conditions  are  maintaining 
a  log  of  all  shipments  and  receipts,  daily 
inspections  of  containers  and  vehicles, 
keeping  certain  wastes  at  least  50  feet 
from  the  property  line  and  separated 
from  sources  of  ignition  or  reaction, 
providing  secondary  containment  in  the 
area  where  storage  or  transfers  take 
place,  and  prohibitions  against  opening 
containers  or  mixing  the  contents  of 
containers.  6  NYCRR  372.3(a)(6). 

In  order  to  engage  in  any  transfer  or 
storage  of  hazardous  wastes  beyond 
these  conditions  and  limitations,  a 
transporter  must  obtain  the  separate 
permit  required  for  a  treatment,  storage 
or  disposal  facility.  See  6  NYCRR  373- 
1.2  and  373-1. i(d)(l)(xv).  According  to 
CWn,  penalties  for  violation  of  the 
NYDEC  transfer  and  storage 
1  equirements  include  civil  penalties  up 


to  $25,000  per  day  (obiS50.000  for 
subsequent  violations)  and  the 
revocation  or  suspension  of  "any  permit 
or  certificate  issued  to"  the  transporter. 
New  York  Environmental  Conservation 
Law  §  71-2705. 

The  text  of  CWTI's  application  is  set 
forth  in  Appendix  A.  The  attachments 
to  the  application,  consisting  of  copies 
of  6  NYCRR  Parts  364,  370,  372  and  373, 
New  York  Environmental  Conservation 
Law  §  71-2705,  and  two  letters  from  the 
U.S.  Environmental  Protection  Agency 
(EPA),  may  be  examined  at  RSPA's 
Dockets  Unit.  Copies  of  the  EPA  letters 
and  relevant  excerpts  from  the  New 
York  law  and  regulations  will  be 
provided  at  no  cost,  upon  request  to 
RSPA's  Dockets  Unit  (see  the  address 
and  telephone  number  set  forth  in 
"Addresses"  above). 

IL  Preemption  Under  the  HMTA 

The  HMTA  was  enacted  in  1975  to 
give  the  Department  of  Transportation 
greater  authority  "to  protect  the  Nation 
adequately  against  the  risks  to  life  and 
property  which  are  inherent  in  the 
transportation  of  hazardous  materials  in 
commerce."  49  App.  U.S.C.  1801.  It 
replaced  a  patchwork  of  state  and  local 
laws.  "lUJniformity  was  the  linchpin  in 
the  design  of'  the  HMTA.  Colorado 
Public  Utilities  Comm'n  v.  Harmon,  951 
F.2d  1571, 1575  (10th  Cat.  1991). 

Unless  otherwise  authorized  by 
Federal  law  or  unless  a  waiver  of 
preemption  is  granted  by  DOT,  the 
HMTA  (49  App.  U.S.C  §  1811(a)) 
explicitly  preempts  "any  requirement  of 
a  State  or  political  subdivision  thereof 
or  Indian  tribe"  if 

(1)  Compliance  with  both  the  State  or 
political  subdivision  or  Indian  tribe 
requirement  and  any  requirement  of  [the 
HMTA)  or  of  any  regulation  issued  under 
(the  HMTAI  is  not  possible, 

(2)  The  State  or  political  subdivision  or 
Indian  tribe  requirement  as  applied  or 
enforced  creates  an  obstacle  to  the 
accomplishment  and  execution  of  (the 
HMTA]  or  the  regulations  issued  under  [the 
HMTA),  or 

(3)  It  is  preempted  under  section  105(a)(4) 
[49  App.  U.S.C  1804(a)(4),  describing  five 
"covered  subject"  areas]  or  section  105(b)  (49 
App.  U.S.C  1804(b),  dealing  with  highway 
routing  requirements). 

With  two  exceptions,  section 
1804(a)(4)  preempts  "any  law, 
regulation,  order,  ruling,  provision,  or 
other  requirement  of  a  State  or  political 
subdivision  thereof  or  an  Indian  tribe" 
which  concerns  a  "covered  subject"  and 
"is  not  substantively  the  same"  as  a 
provision  in  the  HMTA  or  regulations 
under  the  HMTA.  The  two  exceptions 
are  State  and  Indian  tribe  hazardous 
materials  highway  routing  requirements 
governed  by  49  App.  U.S.C  1804(b)  and 


requirements  "otherwise  authorized  by 
Federal  law."  The  "covered  subjects" 
defined  in  Section  lB04(a)(4)  are: 

(i)  The  designation,  description,  and 
classification  of  hazardous  materials. 

(ii)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials. 

(iii)  The  preparation,  execution,  and  use  of 
shipping  documents  pertaining  to  hazardous 
materials  and  requirements  respecting  the 
number,  content,  and  placement  of  such 
documents. 

(iv)  The  written  notification,  recording, 
and  reporting  of  the  unintentional  release  in 
transportation  of  hazardous  materials. 

(v)  The  design,  manufacturing,  fabrication, 
marking,  maintenance,  reconditioning, 
repairing,  or  testing  of  a  package  or  container 
which  is  represented,  marked,  certified,  or 
sold  as  qualified  for  use  in  the  transportation 
of  hazardous  materials. 

In  a  final  rule  published  in  the 
Federal  Register  on  May  13, 1992  (57 
FR  20424,  20428),  RSPA  defined 
"substantively  the  same"  to  mean 
"conforms  in  every  significant  respect  to 
the  Federal  requirement.  Editorial  and 
other  de  minimis  changes  are 
permitted."  49  CFR  107.202(d). 

The  HMTA  provides  that  any  directly 
aflected  person  may  apply  to  the 
Secretary  of  Transportation  for  a 
determination  whether  a  State,  political 
subdivision  or  Indian  tribe  requirement 
is  preempted  by  the  HMTA.  Notice  of 
the  application  must  be  published  in  the 
Federal  Register,  and  the  applicant  is 
precluded  from  seeking  judicial  relief 
on  the  "same  or  substantially  the  same 
issue"  of  preemption  for  180  days  after 
the  application,  or  until  the  Secretary 
takes  final  action  on  the  application, 
whichever  occurs  first.  49  App.  U.S.C. 
1811(c)(1).  A  party  to  a  preemption 
determination  proceeding  may  seek 
judicial  review  of  the  determination  in 
U.S.  district  court  within  60  days  after 
the  determination  becomes  final.  49 
App.  U.S.C.  1811(e). 

The  Secretary  of  Transportation  has 
delegated  to  RSPA  the  authority  to  make 
determinations  of  preemption,  except 
for  those  concerning  highway  routing 
which  were  delegated  to  the  Federal 
Highway  Administration.  49  CFR 
1.53(b).  RSPA's  regulations  concerning 
preemption  determinations  are  set  forth 
at  49  CFR  107.201-107.211  (including 
amendments  of  February  28, 1991  (56 
FR  8616),  April  17, 1991  (56  FR  15510). 
and  May  13, 1992  (57  FR  20424)).  Under 
these  regulations,  RSPA's  Associate 
Administrator  for  Hazardous  Materials 
Safety  issues  preemption 
determinations.  "Any  person  aggrieved" 
by  RSPA's  decision  on  an  application 
for  a  preemption  determination  may  file 
a  petition  for  reconsideration  within  20 
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days  of  service  of  that  decision.  49  CFR 
107.211(a). 

The  decision  by  RSPA's  Associate 
Administrator  for  Hazardous  Materials 
Safety  becomes  RSPA's  final  decision  20 
days  after  service  if  no  petition  for 
reconsideration  is  filed  within  that  time; 
the  filing  of  a  petition  for 
reconsideration  is  not  a  prerequisite  to 
seeking  judicial  review  under  49  U.S.C. 
1811(e).  If  a  petition  for  reconsideration 
is  filed,  the  action  by  RSPA's  Associate 
Administrator  for  Hazardous  Materials 
Safety  on  the  petition  for 
reconsideration  is  RSPA's  final  agency 
action.  49  CFR  107.211(d). 

In  making  decisions  on  applications 
for  waiver  of  preemption.  RSPA  is 
guided  by  the  principles  and  policy  set 
forth  in  Executive  Order  No.  12.612, 
entitled  "Federalism"  (52  FR  41685. 
Oct.  30, 1987).  Section  4(a)  of  that 
Executive  Order  authorizes  preemption 
of  state  laws  only  when  a  statute 
contains  an  express  preemption 
provision,  there  is  other  firm  and 
palpable  evidence  of  Congressional 
intent  to  preempt,  or  the  exercise  of 
state  authority  directly  conflicts  with 
the  exercise  of  Federal  authority.  The 
HMTA  contains  express  provisions, 
which  RSPA  has  implemented  through 
its  regulations. 

ill.  Public  Cominent 

All  comments  should  be  limited  to 
the  issue  of  whether  the  NYDEC  transfer 
and  storage  requirements  are  preempted 
by  the  HMTA.  Comments  should: 

(1)  Specifically  address  (a)  the  preemption 
criteria  ("substantively  the  same,"  "dual 
compliance."  and  "obstacle")  described  in 
Part  I.  above,  and  (b)  whether  the  NYDEC 
transfer  and  storage  requirements  are 
"otherwise  authorized  by  Federal  law"; 

(2)  Set  forth  in  detail  the  manner  in  which 
the  NYDEC  transfer  and  storage  requirements 
are  applied  and  enforced;  and 

(3)  Discuss  the  definitions  of  "Storage 
Incidental  to  Transport"  and  "Transfer 
Incidental  to  Transport"  in  6  NYCRR 
364.1(c),  including  whether  these  definitions 
imjxjse  requirements  on  transporters  of 
hazardous  waste  in  New  York  and  whether 
these  definitions  apply  to  the  NYDEC  transfer 
and  storage  requirements  in  6  NYCRR  Parts 
372  and  373. 

Persons  intending  to  comment  should 
review  the  standards  and  procedures 
governing  RSPA's  consideration  of 
applications  for  preemption 
determinations,  set  forth  at  49  CFR 
107.201-107.211. 


Issued  in  Washingtgp,  DC  on  October  8. 
1993. 

AUn  I.  Roberts. 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

Appendix  A 

September  27, 1993. 

Application  of  the  Chemical  Waste 
TranspKirtation  Institute  to  initiate  a 
proceeding  to  determine  whether  various 
requirements  imp>osed  by  the  New  York 
Department  of  Environmental  Conservation 
on  persons  involved  in  the  loading, 
unloading  and  storage  of  hazardous  waste 
incident  to  transportation  are  preempted  by 
the  Hazardous  Materials  Transportation  Act. 

Interest  of  the  Petitioner 

The  Chemical  Waste  Transportation 
Institute  (CWTI  or  Institute)  is  part  of  the 
National  Solid  Wastes  Management 
Association,  a  not-for-profit  association  that 
represents  waste  service  companies 
throughout  the  United  States  and  Canada. 
Members  of  the  Institute  are  commercial 
firms  specializing  in  the  transportation  of 
hazardous  waste,  by  truck  and  rail,  fiom  its 
point  of  generation  to  its  management 
destination.  Members  of  the  CWTI  that 
operate  in  New  York  are  precluded  from 
loading,  unloading  and  storing  waste 
hazardous  materials  incident  to 
transportation  despite  full  compliance  with 
the  hazardous  materials  regulations  (HMRs) 
unless  certain  conditions  imposed  by  the 
New  York  Department  of  Environmental 
Conservation  (DEC)  are  met.  The  CWTI 
asserts  that  the  DEC  restrictions  on  these 
activities  are  in  contravention  of  the 
Hazardous  Materials  Transportation  Act 
(HMTA). 

DEC  Requirements  For  Which  A 
Determination  Is  Sou^t 

Transporters  >  engaged  in  the  loading, 
unloading,  and  storage  of  waste  hazardous 
materials  in  transportation  are  required  by 
the  DEC  to  meet  permit  conditions  imposed 
on  TSDF  storage  operations. J  An  exception 
from  the  storage  permit  requirements  is 
provided  for  the  "storage"  *  or  the  "transfer" 


'  "Transporter"  is  denned  as  a  person  engaged  in 
the  off-site  transportation  of  hazardous  waste  by  air, 
rail,  highway,  or  water.  6  NYCRR  370.2(b)(173)  This 
DEC  definition  has  the  same  nneaning  as  the  Federal 
requirement  at  40  CFR  260.10. 

'These  permit  conditions  are  extensive.  A  listing 
of  minimum  federal  standards  can  be  found  at  40 
CFR  part  264.  DEC  standards  in  found  at  6  NYCRR 
subpart  363  Isic.  should  t>e  part  373|. 

*The  DEC  deRnes  "storage  incidental  to 
transport"  to  mean  ••  *  •  •  on-vehicle  storage  not 
to  exceed  five  days  at  the  transporter's  facility  for 
the  express  purpose  of  consolidating  loads  (where 
such  loads  are  not  removed  ttom  their  original 
packages  or  containers)  for  delivery  to  an 
authorized  treatment,  storage  or  disposal  facility 
ITSDFj. "  6  NYCRR  part  364.1(c)(12). 

*  Loading  and  unloading  operations  are  termed  tiy 
the  DEC  "transfer  incidental  to  transport,"  which  is 
denned  to  nraan  "any  transfer  of  waste  material 
associated  with  storage  incidental  to  transport 
where  such  material  is  not  unpacliaged,  mixed  or 
pumped  from  of>e  container  or  truck  Into  another." 
6  NYCRR  part  364.1(cMl4). 


of  packaged  freight  between  transport 
conveyances  if  the  transjxwter  complies  with 
a  number  of  requirements: 

•  The  storage  of  the  freight  is  limited  to  S 
calendar  days.  (6  NYCRR  372.3(a)(6)  and 
373-1. l(d)(l)(xv).) 

•  The  storage  is  limited  to  facilities  own«rd 
by  the  transporter  (6  NYCRR  373- 
l.KdMlMxv).) 

•  A  log  is  maintained  of  the  time  and  date 
on  which  each  container  or  transport  vehicle 
of  hazardous  waste  is  received  or  shipped, 
including  the  manifest  document  number.  (6 
NYCRR  373-1. 1(d)(l)(xv)(a).) 

•  If  the  f>ackaged  freight  contains  free 
liquids  or  contains  dioxin-bearing  waste  and 
is  removed  from  the  in-coming  vehicle  and 
stored  on  site  prior  to  being  reloaded,  the 
storage  area  must  be  designed  to  meet 
secondary  containment  requirements.  These 
requirements  provide  that: 

•  A  base  must  underlay  the  containers 
which  is  free  of  cracks  or  gaps  and  is 
sufficiently  impervious  to  contain  leaks, 
spills,  and  accumulated  precipitation  until 
the  collected  material  is  detected  and 
removed. 

•  The  base  must  be  sloped  or  the 
containment  system  must  be  otherwise 
designed  and  operated  to  drain  and  remove 
liquid  resulting  fiom  leaks,  spills,  or 
precipitation,  unless  the  containers  are 
elevated  or  are  otherwise  protected  from 
contact  with  accumulated  liquids. 

•  The  containment  system  must  have 
sufficient  capacity  to  contain  10  percent  of 
the  volume  of  containers  or  the  volume  of  the 
largest  container,  whichever  is  greater,  unless 
the  containers  do  not  contain  free  liquids. 

•  Run-on  into  the  containment  system 
must  be  prevented  unless  the  collection 
system  has  sufficient  excess  capacity  to 
contain  such  run-on. 

•  Spilled  or  leaked  waste  and  accumulated 
precipitation  must  be  removed  fn>m  the 
sump  or  collection  area  in  a  timely  manner 
in  order  to  prevent  overflow  of  the  system. 

(6  NYCRR  373-1. l(d)(l)(xv)(c)(l) 
referencing  6  NYCRR  373-2. 9(f)  (1)  and  (3).) 

•  If  the  packaged  freight  contains  no  free 
liquids  or  dioxin  bearing  wastes,  and  is 
removed  fiom  the  in-coming  vehicle  and 
stored  on  site  prior  to  being  reloaded,  the 
storage  area  must  be: 

•  Slojjed  or  otherwise  designed  and 
operated  to  drain  and  remove  liquid  resulting 
from  precipitation;  or 

•  The  containers  must  be  elevated  or 
otherwise  protected  from  contact  with 
accumulated  liquid. 

(6  NYCRR  373-1. l(d)(l)(xv)(c)(l)  referencing 
6  NYCRR  373-2.9(0  (2)  and  (3).) 

•  The  transf>orter  must  ins{>ect  the 
containers  or  transport  vehicles  at  least  daily 
for  leaks  or  deterioration  caused  by  corrosion 
or  other  factors,  and  keep  a  log  of  such 
in.spections.  (6  NYCRR  373-1. l(d)(l)(xv)(g).) 

•  Containers  or  transport  vehicles 
containing  ignitable  or  reactive  wastes'  may 


»  EPA  dennes  "ignitability"  as  (1 )  wastes  in  liquid 
form  with  •  flash  point  of  less  than  60  C  (140  F): 
(2)  non-liquid  wastes  which  are  capable  under 
standard  temperature  and  pressure  of  causing  Hre 
through  friction,  absorption  or  moisture  or 
spontaneous  combustion:  (3)  ignitable  compressed 
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not  be  stored  less  than  SO  feet  from  the 
facility's  property  line.  (6  NYO^R  373- 
l.Ud)(l)(xv)(h).) 

•  The  area  where  loading  and  unloading  of 
packaged  freight  take*  place  must  meet  the 
same  secondary  ccmtainment  requirements 
outlined  for  storage  areas  as  well  as  "ail 
applicable  NFPA  requirements  for  storing 
ignitable  wastes."  (6  NYCRR  373- 
l.l(d)(lKxvMi).) 

•  The  transfer  of  hazardous  waste  from  one 
vehicle  to  another  must  be  indicated  on  the 
Manifest  as  "Second  Transporter."  (6  NYC3W 
372.3(aK7)(ii).) 

Several  DEC  regulations  prohibit  the 
loading  and  unloading  of  hazardous  waste  in 
transportation  between  DOT-authorized 
packagings  at  locations  without  DEC  permits 
for  the  tredtment  as  well  as  the  storage  of 
hazardous  waste.*^  This  prohibition  is 
accomplished  by  forbidding  transporters 
■  from  removing,  mixing  or  pumping 
hazardous  waste  from  original  [packages  or 
containers  and  repackaging  such  waste  into 
another  package  or  container,  including 
transport  vehicles.  (6  NYCRR  384.1(c)  (12) 
and  (14).  373-l.l(d)(lKxv)  (c)  and  (e).  and 
372.3(a)(7)(i).) 

Failure  to  comply  with  these  storage  and 
transfer  requirements  can  result  in  penalties. 
Civil  penalties  not  to  exceed  S25.000  a  day 
may  be  imposed  on  persons  committing  first 
time  violations.  The  penalties  for  subsequent 
violations  may  not  exceed  S50.000  a  day.  In 
addition,  courts  may  enjoin  such  persons 
from  continuing  such  violations  and  the 
permits  issued  to  such  persons  to  engage  in 
hazardous  waste  transportation  may  be 
revoked  or  suspended  or  a  pending  renewal 
application  denied.^  We  are  unaware  of  any 
Institute  member  who  has  tested  the  resolve 
of  the  DEC  to  enforce  such  penalties  and 
adrainistretive  sanctions.  We  are  aware  that 
th«  DBG  does  make  periodic  unannounced 
visits  to  transfer  fociUties  to  assess  the 
cofnpliance  of  such  facilities.  However,  we 
would  request  that  the  DEC  provide 
information  to  the  docket  on  the  extent  of  its 


gas  as  dePmsd  In  49  (7R  173.300:  or  an  oxidUei 
as  defined  :n  49  CFR  173.151.  EPA  denne* 
■■reactivity"  as  wastes  with  properties  that  (1)  air 
normally  unstable  and  undergo  violent  change 
without  detonating:  (2)  react  violently  with  water, 

(3)  form  potentially  explofilve  mixtures  with  water, 

(4)  when  mixed  with  water,  generate  toxic  gases, 
vapors  or  fumes:  (S)  are  cyanide  m  sulfide  bearing 
wastes  which  when  exposed  to  pH  conditions  can 
generate  toxic  gases,  vapors  or  fumes:  f6)  are 
capable  of  detonation  or  explosive  reaction  if 
subjected  to  a  strong  initiating  source  or  heated 
under  conCnement:  (7)  are  readily  capable  of 
detonation  or  explosive  decomposition  or  reaction 
•t  standard  temperature  and  pressure;  (8)  are  a 
forbidden  explosive  as  defined  in  49  CFR  173.51, 
a  Class  A  explosive  as  defined  in  49  CFR  173.53  or 
a  Class  B  explosive  as  defined  in  49  CFR  173.88. 
No  49  CFR  ciution  has  been  updated  by  EPA  sines 
the  finalization  of  HM-iSl,  December  21.  I99a  See 
40  CFR  261.21  and  .23. 

•As  with  the  storage  permits,  the  requirements  to 
obtain  treatment  permits  are  extensive.  A  listing  of 
miaimum  federal  standards  can  be  found  at  40  CFR 
part  264.  DEC  standards  are  found  are  6  NYCRR 
subpart  363  [sic.  should  be  pan  3731. 

7New  York  Environmental  CooservatioD  Law  71- 
2705. 


enforcement  program  during  the  course  of 
these  proceedings. 

The  above  referenced  rsquirements  are 
included  in  their  entirety  in  the  Appendix  to 
this  application. 

Applicability  Of  The  Hazardous  Materials 
TranspoTtation  Act 

The  activities  of  "loading,  unloading,  or 
storage  incidental"  to  the  transportation  of 
hazardous  materials*  are  encompassed 
within  the  definition  of  "transportation"  that 
underpins  the  scope  of  regulatory 
jurisdiction  vested  in  the  US  Department  of 
Transportation  (DOT)  by  Congress  through- 
the  HMTA.»  Pursuant  to  this  statutory 
mandate,  DOT  has  promulgated  a  variety  of 
regulations  to  assure  the  safe  loading, 
unloading,  and  storage  of  hazardous 
materials  in  transportation  that  render  the 
DEC  provisions  duplicative  of  and 
inconsistent  with  such  federal  standards. ■<> 

A  basic  premise  of  the  HMTA  Is  that 
uniformity  equals  safety.  In  1990,  Congress 
reauthorized  the  HMTA,  reaffirming  the 
premise  that  consistency  in  laws  and 
regulations  governing  the  transportation  of 
hazardous  materials  is  necessary  to  minimize 
the  potential  of  risk  to  life,  property,  and  the 
environment  from  hazardous  materials 
incidents.  Absent  national  consistency,  the 
resulting  divergent  and  conflicting 
requirements  create  an  enormous  burden  for 
the  regulated  communlt>-,  undermine  the 
effectiveness  of  the  HMTA,  and  (totentially 
jeopardize  the  public  safety. '  >  In  order  to 
ensure  uniformity,  Congress  empowered  the 
DOT  to  preempt  non-federal  requirements 
that  conflict  with  or  present  an  obstacle  to 
the  accomplishment  %nd  execution  of  the 
HMTA  or  the  HMRs,  and  in  certain  areas, 
preempt  non- federal  requirements  that  are 
not  "substantively  the  same  as"  the  federal 
standards.  >> 

"Otherwise  Authorized  By  Federal  Law" 

Although  the  overriding  purpose  of  the 
HMTA  is  to  enhance  safety  in  the 
transportation  of  hazardous  materials 
through  uniformity  of  requirements  and 
standards.  Congress  limited  DOT'S  ability  to 
enforce  uniformity  though  its  preemptive 
authority  to  the  extent  that  such  non-federal 
requirements  are  "otherwise  authdhzed  by 
Federal  law."  "J  Since  the  enactment  of  the 
1990  amendments  to  the  HMTA,  the  courts 
have  acted  to  circumscribe  the  reach  of  the 
"otherwise  authorized  by  federal  law" 
provision.  The  Tenth  Circuit  Court  of 
Appeals  held  that  state  requirements,  which 
are  not  specifically  authorized  pursuant  to 
other  federal  statutes,  are  not  "otherwise 


■The  HMRs  define  "hazardous  material"  to 
include  "hazardous  wastes."  For  purpose*  of  the 
HMRs.  a  "hazardous  waste"  is  any  material  subject 
to  the  Uniform  Manifest  49  CFR  171.8. 

*  Public  Law  93-633,  Section  103(6). 

>oOn  similar  grounds,  the  DOT  found  preempted 
requirements  imposed  by  the  City  of  San  )ose,  CA 
on  the  loading,  unloading,  and  storage  incidental  to 
transportation  of  hazardous  materials.  55  FH  86&4 
(March  8, 1990). 

>>  Public  Uw  101-61S,  Section  2. 

'^Public  Law  101-615,  Section  13(s). 

"Public  Uw  101-«1S.  SM^ion*  4(a)(4)(A)  and 
13(a). 


authorized"  simply  because  such  federal 
statutes  do  not  preempt  such  requirements.  >< 

The  DEC  bases  its  authority  to  regulate  the 
loading,  unloading,  and  storage  of  waste 
hazardous  materials  in  transportation  on  the 
Resource  Conservation  and  Recovery  Act 
(RCRA).'»  RCR.A  sets  forth  a  number  of 
requirements  which  attach  to  the  storage  of 
hazardous  waste  at  hazardous  waste 
management  facilities.'*  However, 
implementing  regulations  of  the  L'S 
Environmental  Protection  Agency  (EPA) 
expressly  exempt  transporters  who  hold 
waste  during  transportation  or  who  own  or 
operate  "transfer  ^lities" '''  from  these 
storage  requirements  and  land  disposal 
restriction  requirements,  as  long  as  the  waste 
is  accompanied  by  a  Uniform  Manifest,  is 
stored  in  containers  that  meet  DOT  packing 
requirements  (including  tank  cars  and  cargo 
taiiks),  and  is  held  no  longer  than  10  days.'* 
Transporters  storing  wastes  in  the  course  of 
transportation  are  also  subject  to  EPA's 
discharge  clean  up  requirements.  >*  As  a 
condition  to  receive  authorization  from  EPA 
to  administer  the  RCRA  program  within  their 
jurisdictions,  states  must  have  requirements 
at  least  as  stringent  as  the  federal 
requirements.^" 

RCRA  does  not  specifkaliy  address  the 
loading  or  unloading  of  hazardous  waste 
between  DOT-authorized  packagings  or 
transport  conveyances  incident  to 
transp>ortation  as  opposed  to  loeding  or 
unloading  wastes  for  purposes  of  treatment" 


>«  Colo.  Pub.  Utilities  Comm'n  v.  Hormaii.  951 
F  2d  1581  n.10  (10th  Qr.  1991). 
"Public  Law  94-«8a 
••Public  Law  »4-68a  SactioiM  3004  and  3005. 

■^"Transfer  facility"  means  "any  traiwpaftMiaii 
related  facility  including  loading  docks,  f"^*^ 
areas,  storage  areas,  and  cnha  similar  arsas  wfam 
shipments  of  hazardous  waste  »n  held  during  th* 
normal  course  of  transportation."  40  CFR  260.ia 

'•45  FR  86966  (December  31. 1980).  Also  see.  40 
CFR  263.12. 

•«45  FR  06967  (December  31,  1980). 

"40CFR  270.1(c)(2Mvi)  and  271.11(e). 

21  RCRA  does  require  permits  of  persons  Involved 
in  the  "treatment"  of  hazardous  waste.  "Treatment'* 
is  defined  as  "any  method,  technique,  or  procese, 
including  neutralization,  designed  to  change  ttta 
physical,  chemical,  or  biological  character  or 
composition  of  any  hazardous  waste  so  as  to 
neutralize  such  waste  or  so  as  to  render  such  wasle 
nonhazardous,  safer  for  transport,  ameDdat>)e  for 
recovery,  amendable  for  storage,  or  reduced  !■ 
volume.  Such  term  includes  any  activity  or 
processing  designed  to  charge  the  pb;rsical  form  or 
chemical  composition  of  hazardous  waste  so  as  to 
render  it  nonhazardous."  (Pub.  L.  94-580.  Section 
1004(34).)  EPA  has  distinguished. between  Its  rules 
implementing  permit  requirements  for  treatmenl 
operations  involved  in  the  bulidng  and 
containerization  of  different  hazardous  waste  and 
the  loading  and  unloading  of  hazardous  «vaste 
between  DOT -approved  psf.iiagings  to  achieve 
efficiencies  in  transportation.  ■The  balking  of 
characteristic  hazardous  waste  shipnMints  to 
achieve  efficient  transportation  may  result  in 
incidental  reduction  of  the  hazards  associated  with 
that  waste  mixture.  However,  this  incidental 
reduction  may  not  meet  the  definiiion  of  treatmenl 
*  *  *  because  it  Is  not  designed  to  render  the  waste 
nonhazardous  or  less  hazardous.  Accordingly,  such 
activity  may  not  require  a  RCRA  permit."  See 
attached  letter  to  Mr.  Christopher  J.  faekels,  C^SX 
Government  Services,  Inc.,  from  Sylvia  K. 

Confinucd 
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However,  EPA  implementing  regulations 
"recognize  that  shipments  of  wastes  may 
involve  different  types  of  transportation"  2> 
and  ^learly  contemplate  the  loading  and 
unloading  of  hazardous  waste  between 
transport  conveyances.  Rules  dictating 
compliance  with  the  Uniform  Manifest 
provide  for  the  transfer  or  delivery  of 
hazardous  waste  to  another  transporter  en 
route  between  generator  and  TSDF  sites." 

EPA's  implementing  regulations  also 
address  the  loading  and  unloading  of 
hazardous  waste  between  DOT-authorized 
packagings  by  providing  that  a  "transporter" 
must  comply  with  "generator"  standards  if 
the  transporter  "mixes  hazardous  waste  of 
different  DOT  shipping  descriptions  by 
placing  them  into  a  single  container. "2*  The 
CWTI  interprets  this  requirement  to  mean 
that  any  consolidation,  mixing,  or 
commingling  of  hazardous  wastes  from  their 
original  packagings  to  other  DOT-authorized 
packagings  that  alters,  with  one  exception, 
any  aspect  of  the  DOT  hazardous  materials 
description  (including  additional  description 
requirements)  obligates  the  transporter  to 
comply  with  all  generator  requirements, 
including  land  disposal  certifications  and 
notifications.  The  DOT  shipping  description 
exception  would  allow  for  the  addition  or 
deletion  of  any  "RQ"  (reportable  quantity) 
designation  from  the  hazardous  materials 
description  depending  on  the  final  volume  of 
waste  in  each  packaging  following  the 
repackaging  of  the  transferred  waste.  If  the 
consolidation,  mixing,  or  commingling 
results  in  "treatment"  of  the  vvaste,  the 
transporter  would  be  subject  to  RCRA  permit 
requirements  for  treatment  operations. 
Notwithstanding  the  requirement  that 
"transporters""  limit  loading  and  unloading 
activities  involving  hazardous  waste  where 
the  DOT  hazardous  materials  description  of 
the  waste  is  not  altered  as  noted  to  "transfer 
facilities,"  EPA  does  "not  place  any  new 
requirements  on  transporters  repackaging 
waste  from  one  container  to  another  (e.g., 
consolidation  of  wastes  from  smaller  to  larger 
containers]  or  on  transporters  who  mix 
hazardous  waste  at  transfer  facilities."  ^' 

In  sur  mary,  the  only  non-HMTA 
hazardous  waste  loading,  unloading  and 
storage  incidental  to  transp>ortation 
requirements  "otherwise  authorized  by 
federal  law"  are  those  which  require  that 
such  activities  be  performed  by  persons  in 
compliance  with  EPA  transporter  standards 
at  "transfer  facilities"  within  the  10-day 
storage  time  frame,  and  that  transporters 
comply  with  Manifest/shipping  pafier  and 
discharge  clean  up  requirements,  as 
necessary.  All  other  federal  requirements 
imposed  on  such  activities  arise  from  the 
HMTA  and  the  HMRs.  This  deferral  to  the 
HMTA  and  the  HMRs  for  the  regulation  of 
hazardous  waste  in  transportation  is  based  in 


RCRA  which  bars  EPA  from  promulgating 
regulations  applicable  to  transporters  of 
hazardous  waste  that  an  inconsistent  with 
the  requirements  of  the  HMTA  and  the 
HMRs.2^  The  regulatory  history 
implementing  RCRA  shows  that  the  DOT  and 
EPA  were  so  concerned  about  the  possibility 
that  compliance  with  duplicative 
requirements  could  cause  such  inefficiency 
or  confusion  that  they  believed  the  HMRs  are 
"capable  of  being  modified  under  the  HMTA 
to  address  the  transportation  hazards  of 
waste  materials  and  that  the  RCRA  states  the 
need  for  such  a  modification."  n  When  EPA 
delegates  its  authority  to  issue  regulations  to 
a  state,  the  state's  hazardous  waste  program 
must  be  equivalent  to  the  federal  program 
and  consistent  with  other  state  authorized 
programs. N 

While  RCRA  does  not  contain  a  procedure 
for  prohibiting  states  from  imposing 
requirements  on  the  transportation  of 
hazardous  waste  that  are  more  stringent  or 
broader  in  scope  than  those  imposed  by  EPA. 
states  may  not  rely  on  RCRA  to  shield  such 
requirements  bom  review  under  the  HMTA. 
The  legislative  history  underpinning  RCRA's 
grant  of  "more  stringent  than"  authority  to 
states  shows  that  Congress  intended  to  allow 
states  to  create  rules  "more  stringent  than" 
the  federal  standards  only  for  the  selection  of 
hazardous  waste  disposal  sites. )« 
Additionally,  requirements  that  are  broader 
in  scope  than  EPA's  are  not  part  of  the 
federally-approved  program."  EPA  clarified, 
in  a  letter  to  CWTI  concerning  its  grant  of 
final  authorization  to  California's  hazardous 
waste  program,  that  "State  hazardous  waste 
transportation  requirements  that  are 
inconsistent  with  the  HMTA  should  be  dealt 
with  through  the  (DOT)  under  the  special 
procedures  established  under  the  HMTA  for 
that  purpose:  *  *  •  in  (EPA's)  view  the 
RCRA  process  does  not  preempt  DOT 
authority  in  the  area  of  transportation."  >2 

Efforts  To  Seek  Alternative  Resolution  Of 
This  Issue 

In  1992,  EPA  chartered  the  Hazardous 
Waste  Manifest  Rule  Negotiated  Rulemaking 
Advisory  Committee  (Committee)  to  assist 
EPA  in  Uie  development  of  a  rule  to  improve 
and  standardize  the  present  hazardous  waste 
manifest  system.  The  Committee  consists  of 
federal,  state,  industry  and  public  interest 
representatives.  DOT  also  has  a  seat  at  the 
table.  In  the  course  of  the  Committee's 
deliberations,  the  "consolidation  and 
commingling"  or  loading,  unloading  and 


Lowranca,  Director.  Office  of  Solid  Waste.  EPA. 
dated  March  1,1990. 

1545  FR  86972  (December  31. 1980). 

"40  CFR  263.20(d).  (f)(i)  and  (f)(iii)(A). 

M 40  CFR  263.10(c)(2). 

»  Transporters  who  are  engaged  in  the  off-site 
transportation  of  hazardous  waste  must  comply 
with  EPA  standards  set  forth  at  40  CFR  263. 

>»45  FR  86967  (Decemtier  31, 1980). 


"P.L  94-580.  Section  3003(b). 

"43  FR  22626  (May  25. 1978). 

»P.L  94-580,  Section  3006(b). 

»125  Cong.  Bee.  Si  3247-1 3250.  Daily  Ed..  June 
4, 1979.  The  courts  have  upheld  this  view.  See 
Ensco  Inc.  v.  Dumas.  807  F.2d  743  (8th  Cir.  1986) 
(Section  3009  "acknowledges  only  the  authority  of 
state  and  local  government  entities  to  make  gooid- 
faith  adaptations  of  federal  policy  to  local 
condition*":  provision  applies  only  to  certain 
limited  state  requirements  pertaining  to  land 
disposal  or  treatment  facilities):  Ogden 
Environmental  Serves,  v.  City  of  San  Diego,  687  F. 
Supp.  1436  (S.E.  Gal.  1988)  (Citing  Ensco). 

"40CFR27t.1(i). 

n  Letter  to  Cynthia  Hilton,  CWTL  from  Devereaux 
Barnes.  EPA.  October  29. 1992.  (Copy  attached.) 


storage  of  hazardous  waste  in  transpiortation 
was  debated.  These  issues  were  placed  on  the 
table  because  more  than  a  dozen  states, 
including  New  York,  impose  non-federally 
authorized  restrictions  on  these  activities. 
The  Committee  was  unable  to  address  issues 
related  to  the  processing  of  Uniform 
Manifests  during  consolidation  and 
commingling  operations  because  some  of  its 
members  believed  any  recommendations 
would  lend  "legitimacy"  to  such  operations 
as  a  function  of  "transportation."  At  the  same 
time,  EPA  stated  that  it  deferred  to  DOT  for 
a  determination  as  to  what  "consolidation 
and  commingling"  activities  would  be 
permissible  in  transportation.  While  we  do 
not  believe  that  the  final  recommendations  of 
the  Committee  with  respect  to  the  processing 
of  the  Uniform  Manifest  will  affect  the 
legitimacy  or  non-legitimacy  of  consolidation 
and  commingling  activities,  we  believe  all 
parties  will  benefit  from  DOT's  clarification 
about  allowable  activities  involving  the 
loading,  unloading,  and  storage  of  hazardous 
waste  incidental  to  transportation  activities 
and  that  the  Uniform  Manifest  revisions 
emanating  from  this  process  should  focilitate 
the  accomplishment  of  those  allowable 
activities. 

The  DEC  Loading.  Unloading  And  Storage 
Incidental  To  Transportation  Requirements 
Are  In  Conflict  With  The  "Obstacle"  Test 
And,  To  The  Extent  The  DEC  Requirements 
Are  At  Odds  With  The  Requirements  Of  The 
Uniform  Manifest,  The  "Substantively  the 
Same  As"  Test 

The  HMTA  provides  several  tests  to 
determine  the  consistency  of  state 
requirements  to  federal  standards.  The  DEC 
loading,  unloading  and  storage  incident  to 
transportation  requirements  for  packaged 
waste  hazardous  materials  are  in  conflict 
with  the  "obstacle"  tests,  and  the 
"substantively  the  same  as"  test  as  the  DEC 
requirements  affect  the  Uniform  Manifest." 

•  Five-day  Storage:  6  NYCRR  372.3(a)(6) 
and  373-1. l(d)(l)(xv). 

As  noted  above,  RCRA  allows  hazardous 
waste  to  remain  in  storage  incidei^tal  to 
transportation  for  a  period  of  10  days  without 
triggering  the  regulations  im()osed  on 
hazardous  waste  management  facilities 
engaged  in  storage.  The  10-day  period  was 
provided  as  a  means  to  expedite  shipments 
by  allowing  "shipments  [to]  be  consolidated 
into  larger  units  or  shipments  (to)  be 
transferred  to  different  vehicles  fbr 
redirecting  or  rerouting."**  The  10-day  rule 
was  also  promulgated  to  account  for 
"scheduling  problems,  weather  delays, 
temporary  closing  and  other  Actors  which 
might  cause  unforeseen  delays"*'  The  HMRs 
require  that  rail  carriers  forward  shipments  of 
hazardous  materials  within  48  hours 
(Saturdays,  Sundays  and  holidays 
excluded).)*  Other  time  limitations  are  not 
specified.  However,  the  HMRs  require  that 
motor  carriers  transport  hazardous  materials 
without  unnecessary  delay."  The  DEC  five- 


"49  CFR  107.202  (a)  and  (b). 
M45  FR  86966  (December  31. 1980). 
u  45  FR  86967  (December  31, 1980). 
'•49  CFR  174.14(a). 
"49  CFR  177.853. 


day  storage  restriction  denies  transporters  the 
opportunity  to  take  advantage  of  the 
additional  five-day  period  provided  by  the 
Federal  10-day  storage  period  in  order  to 
expedite  non-rail  shipments  or  to  enhance 
the  safety  of  those  shipments  by  noore 
efficient  utilization  of  transportation 
equipment.  As  such,  the  restriction  is  an 
obstacle  to  the  accomplishment  and 
execution  of  the  HMTA  and  the  HMRs. 

•  Facility  Ownership:  6  NYCRR  373- 
l.l(d)(l)(xv). 

There  is  no  HMR  requirement  that  storage 
incidental  to  transportation  be  limited  to 
feciiities  owned  by  the  transpwrter.  In  fact, 
the  EPA '8  preamble  setting  forth  the  "transfer 
fecility"  rule  sutggests  otherwise,  in  that 
document,  "transporters  who  hold  waste 
during  transportation"  are  distinguished 
from  transporters  "who  own  or  operate 
transfer  facilities."  »•  RCRA  sets  forth 
liabilities  for  violations  of  the  Act  based  on 
activities  involving  hazardous  waste  not  on 
the  ownership  o(the  property  where  such 
activities  take  place.  Most  transfier  focitities 
in  other  states  where  an  ownership 
requirement  does  not  exist  are  leased  or 
rented.  The  DEC's  restriction  severely 
curtails  the  number  of  otherwise  allowable 
locations  where  waste  hazardous  materials 
can  be  loaded,  unloaded,  and  stored 
incidental  to  transportation,  thus  denying 
opportunities  to  accomplish  efflciencies  in 
transportation  that  would  increase  safety  by 
reducing  truck  traffic  either  by  better 
utilization  of  truck  to  truck  capacity  or  by 
allowing  transfers  of  freight  to  or  from  other 
modes  of  transportation,  in  particular  rail. 
Thus,  the  DEC  requirement  that  precludes 
the  storage  of  packaged  waste  hazardous 
materials  in  transportation  unless  at  facilities 
owned  by  the  transporter  creates  an  obstacle 
to  the  accomplishment  and  execution  of  the 
HMRs  and  the  HMTA. 

•  Log  Requirements:  6  NYCRR  373- 
l.l(d)(l)(xv)(a). 

There  is  no  HMR  requirement  that  a  log  be 
maintained  describing  the  time  and  date  on 
which  each  container  or  transport  vehicle  of 
hazardous  waste  is  received  or  shipped 
including  cross-reference  to  each  shipment's 
Manifest  document  number.  In  the  EPA's 
preamble  setting  forth  the  "transfer  facility" 
rule,  the  EPA  states  that  a  generator's  desire 
for  "prompt  transportation  and  delivery  of 
hazardous  waste  shipments  •  •  •  should 
operate  to  ensure  that  wastes  will  not  be  held 
in  storage  for  lengthy  periods  by 
transporters."  »  We  believe  that  the  Uniform 
Manifest  itself  creates  a  sufficient  paperwork 
trail  to  obviate  the  need  for  a  log.  If  this 
requirement  is  not  preempted,  other  non- 
federal jurisdictions  might  be  inclined  to 
require  their  own  distinct  recordkeeping 
requirements  to  document  the  movement  of 
firaight  in  transfer  facility  situations.  Such 
paperwork  is  not  necessary  to  assure  the  safe 
transportation  of  waste  hazardous  materials 
and  the  potential  to  cause  delay  in  the 
transport  of  such  materials  renders  the 
requirement  an  obstacle  to  the 


accomplishment  and  execution  of  the  HMRs 
and  the  HMTA. 

•  Secondary  Conuinment:  6  NYCRR  373- 
t.l(d)(l)(xv)(c)ll)  referencing  e  NYCRR  373- 
2.9(f)  and  6  NYCRR  373-l.l(d)(l)(xvHh). 

The  DEC'S  secorMlary  containment 
requirements — for  packagings  containing  free 
liquids,  solids,  or  dioxins  either  for  storage 
or  loading  and  unloading  of  packaged 
freight — are  a  direct  challenge  to  the  integrity 
of  DOT  packaging  standards. «>  The  HMRs 
were  developed  on  the  premise  that 
packagings  can  be  built  to  contain  hazards 
under  conditions  normal  to  transportation. 
The  HMRs  guarantee  packaging  integrity 
through  detailed  packaging  standards, 
segregation  and  separation  requirements,  and 
through  prohibitions  on  certain  types  of 
materials  trans(x>rt«>  Even  when  packages 
containing  hazardous  waste  fail,  the  HMRs 
reference  EPA  requirements  at  40  CFR  263.31 
to  clean  up  discharges.  Motor  carriers  of 
hazardous  waste  are  required  by  DOT  to 
maintain  financial  responsibility  to  cover 
liabilities  related  to  environmental 
restoration  in  the  amount  of  $1  or  $5 
million."  The  HMRs  also  provide  for 
immediate  notification  in  the  event  of  a  spill 
as  wail  as  provisions  for  the  disposition  of 
packagings  which  are  found  to  be  leaking. *> 
In  addition,  the  HMRs  now  provide  for 
generic  response  plans  for  containers  over 
3500  gallons  that  are  used  to  transport 
material  with  petroleum  oil,  including 
fractions  and  derivatives  thereof.'*'  Many 
hazardous  wastes  contains  such  oils,  and 
such  plans  exist 

In  short,  DOT  has  determined  that 
secondary  containment  requirements  are  not 
necessary  to  assure  safety  or  protection  of  the 
environment  during  transptortation. 
Additionally,  EPA  noted  that  reliance  on 
DOT  packaging  standards  "should  provide 
adequate  protection  of  human  health  and  the 
environment  during  the  short  period  that 
hazardous  wastes  are  held  at  a  transfer 
facility"  and  requested  comment  on 
"whether  additional  requirements  should  be 
imposed  |at  transfer  facilities]  *  •  "."*»  The 
absence  of  EPA  action  to  impose  additional 
requirements  is  evidence  that  such 
requirements  are  not  necessary  to  assure 
safety  in  the  transportation  of  waste 
hazardous  materials. 

In  practice,  industry  conducts  activities 
associated  with  loading,  unloading  and 
storage  of  waste  hazardous  materials  in 
transportation  on  impervious  surfaces. 
However,  the  requirpments  for  sloping  and 
spi!l/run-off  containment  are  unnecessary. 
Even  in  instances  where  waste  hazardous 
materials  are  transferred  between  DOT- 


•45  FR  36966  (December  31. 1980). 
••45  FR  86966-7  (December  31, 1980), 


"Transfer  of  waste  hazardous  materials  between 
DOT-autborlzed  paclcagings  is  precluded. 

«»49CFR  173.  177  subpart  C  177.821,  174.81, 
174.100.  and  174.102. 

«  49  CFR  part  387. 

<M9C3Tl  171.15.  177.854,  and  174.48. 

*<49  CFR  part  130.  Additionally,  the  Oil 
Pollution  Act  of  1990,  PX.  101-380,  requires  POT 
to  promulgate  similar  response  plan  requirements 
for  hazardous  sutntances.  When  these  rules  are 
finalized,  it  is  anticipated  that  all  hazardous  wastes 
at  least  in  bulk  packagings  will  be  subject  to 
response  plan  requirements. 

«  45  FR  86967  (December  31. 1960). 


authorized  packagings,  containment  can  be 
accomplished  by  alternative  means  such  as 
absorbent  booms  or  dip  pwns.  If  these 
requirements  are  allowed  to  stand, 
transportation  efficiencies  inherent  in 
loading,  unloading,  and  storage  operations 
are  foregone  because  of  the  atMenoe  of 
locations  capable  of  meeting  such  standards 
Thus,  the  likelihood  of  shipment  delay  is 
increased  creating  an  obstacle  to  the 
accomplishment  and  execution  of  the  HMRs 
and  the  HMTA. 

•  Inspections:  6  NYCRR  373- 
l.l(d)(lMxv)(g). 

The  HMRs  have  no  requirement  for  daily 
inspections  to  assess  the  condition  of 
packagings  or  for  Mrritten  documentation  of 
such  inspections.  While  industry  practice 
dictates  that  packagings  be  inspected  for 
leaks  on  ■  daily  bases,  the  potential  burden 
of  non-fedCTally  imposed  inspection 
requirements,  particularly  as  they  relate  to 
"written  documentation"  cannot  be 
anticipated.  If  it  is  permissible  for  the  DEC 
to  require  "at  least"  daily  inspections,  could 
another  jurisdiction  justify  hourly 
inspections?  What  limitations  can  be  placed 
on  non-federal  jurisdiction  requirement  for 
written  documentation?  it  is  one  thing  to 
require  a  written  record  generic  stating  that 
an  inspection  of  the  storage  and  loading/ 
unloading  area  was  done.  It  is  quite  another 
burden  if  the  record  keeping  requiren>ents 
are  packaging  specific.  Moreover,  how  long 
may  a  non-federal  jurisdiction  require  such 
records  to  be  retained? 

EPA  noted  its  twlief  that  reliance  on  DOT 
packaging  standards  "should  provide 
adequate  protection  of  human  health  and  the 
environment  during  the  short  period  that 
hazardous  wastes  are  held  at  a  transfer 
facility"  and  requested  comment  on 
"whether  additional  requirements  should  be 
imposed  lat  transfer  facilities)  *  *  *."«»The 
absence  of  EPA  action  to  impose  additional 
requirements  is  evidence  that  such 
requirements  are  not  necessary  to  assure 
safety  in  the  transportation  of  waste 
hazardous  materials.  Unless  these  inspection 
requirements  are  preemp>ted,  thry  invite 
other  non-federal  jtuisdictions  to  impose 
their  own  version  of  such  requirements 
which  could  lead  to  confusion  about  the 
requi.'^ments  that  apply  at  various  locations 
and  mav  delay  shipments  pending 
compliance  with  non-federal  inspection  and 
inspection  documentation  requlriements  thus 
creating  an  obstacle  to  the  accomplishment 
and  execution  of  the  HMRs  and  the  HKfTA. 

•  Facility  Size:  6  NYCRR  373- 
l.KdKlKxvKh). 

The  HMRs  have  no  requirement  that 
packagings  containing  "ignitabte"  or 
"reactive"  wastes  must  be  stored  at  least  50 
feet  from  the  storage  site  property  line.  The 
.segr(>gation  and  separation  provisions  of  the 
HMRs  address  safety  concents  about  the 
interaction  of  various  hazardous  materials 
not  just  "explosive/reactive"  or  "flammable/ 
ignitable"  in  storage  incidental  to 
transportation.*'  There  is  no  technical 
justification  for  the  50-foot  standard  for 
materials  stored  incident  to  transportation 


•iWd.  I 

«  49  CFR  177.848  and  174.81; 


53620 


Federal  Register  /  Vol.  58.  No.  198  /  Friday.  October  15.  1993  /  Notices 


when,  once  on  the  road  or  in  a  transportation 
phase  which  does  not  involve  storage, 
packagings  no  longer  need  to  be  kept  50  feet 
from  property  lines  to  assure  safety. 
Additionally,  EPA  noted  its  belief  that 
reliance  on  DOT  packaging  standards 
"should  provide  adequate  protection  of 
human  health  and  the  environment  during 
the  short  period  that  hazardous  wastes  are 
held  at  a  transfer  facility"  and  requested 
comment  on  "whether  additional 
requirements  should  be  imposed  (at  transfer 
facilities)*  •  *."«»  The  absence  of  EPA 
action  to  impose  additional  requirements  is 
evidence  that  such  requirements  are  not 
necessary  to  assure  safety  in  the 
transportation  of  waste  hazardous  materials. 
Unless  these  storage  set-back  requirements 
are  preempted,  they  invite  other  non-federal 
jurisdictions  to  impose  their  own,  but  not 
necessarily  identical,  version  of  such 
requirements  which  could  lead  to  confusion 
about  which  requirements  apply  at  various 
locations  thus  creating  an  obstacle  to  the 
accomplishm9nt  and  execution  of  the  HMRs 
and  the  HMTA. 

•  NFPA  Standards:  6  r4YCRR  373- 
l.l(d)(l)(xv){i). 

The  DEC  requirement  that  areas  where 
"freight  consolidation"  or  the  loading  and 
unloading  of  packaged  hazardous  materials 
must  meet  "all  applicable  NFPA  INational 
Fire  Protection  Association]  requirements  for 
storing  ignitable  wastes"  is  without  merit. 
There  is  no  NFPA  standard  for  "ignitable 
wastes."  The  closest  standard,  NFPA  30 — 
Flammable  and  Combustible  Liquids  Code, 
specifically  exempts  the  "transportation  of 
flammable  and  combustible  liquids"  and  the 
"storage  of  containers  in  bulk  plants 
•  •  *."«»  Bulk  plants  are  defined  as  "that 
portion  of  a  property  where  liquids  are 
received  by  tank  vessel,  pipelines,  tank  car, 
or  tank  vehicle  and  are  stored  or  blended  in 
bulk  for  the  purpose  of  distributing  such 
liquids  by  tank  vessel,  pipeline,  tank  car. 
tank  vehicle,  portable  tank,  or  container."*" 
The  DEC  requirement  to  comport  with  a  non- 
existent standard  is  at  best  confusing  and 
thus  creates  an  obstacle  to  the 
accomplishment  and  execution  of  the  HMRs 
and  the  HMTA. 

•  Manifest  Requirements:  6  NYCRR 
372.3(a)(7)(ii). 

The  Uniform  Manifest  is  a  shipping  paper 
for  purposes  of  the  HMRs."  The  Manifest  is 
protected  from  the  infringement  of  non- 
federal requirements  that  are  not  "otherwise 
authorized  by  federal  law"  by  the 
"substantively  the  same  as"  preemption 
standard. 52  The  DEC  requirement  obligating  a 
transporter  to  enter  in  the  space  reserved  for 
a  "second  transporter"  information  about  the 
transfer  of  hazardous  waste  firom  one  vehicle 


"Ibid. 

-NFPA  30,  Chapter  1-1.7.1  and  Chapter  4-1. 2(a). 
1990  Edition. 

»NfFPA  30.  Chapter  9. 1990  Edition. 

"  49  CFR  171.3(c). 

"49  CFR  107.202(a)(3).  Also,  refer  to  PD-2(R) 
which  found  the  manifest  promulgated  by  the 
Illinois  Environmental  Protection  Agency 
preempted  because  it  was  not  "substantively  the 
same  as"  the  Uniform  Manifest  and  the  deviations 
were  not  "otherwise  authorized"  by  federal  law.  58 
FH  11183  (February  23, 1993). 


to  another  is  not  "otherwise  authorized  by 
federal  law"  nor  is  it  "substantively  the  same 
as"  any  requirement  of  the  Uniform  Manifest. 
In  fact,  the  EPA-chartered  Hazardous  Waste 
Manifest  Rule  Negotiated  Rulemaking 
Advisory  Committee  specifically  considered 
and  rejected  an  effort  to  require  notation  by 
license  plate  number  in  the  sections  of  the 
Manifest  reserved  for  notation  of  subsequent 
transporters  when  vehicles  transporting 
hazardous  waste  were  changed. 

•  Repackaging:  6  NYCRR  364.1(c)  (12)  and 
(14),  373-l.l(dKl)(xv)  (c)  and  (e).  and 
372.3(a)(7)(i). 

Over  a  dozen  pages  of  the  HMRs  set  forth 
specific  loading  and  unloading  requirements 
for  hazardous  materials.^!  In  addition, 
persons  involved  in  the  loading  and 
unloading  of  waste  hazardous  materials 
between  DOT-authorized  p>ackagings  are 
subject  to  those  requirements  of  the  HMRs 
that  are  imposed  on  shippers  to  proj)erly 
classify,  mark,  label  and  placard  the  material, 
and  comply  with  other  such  hazard 
communication  standards. 

The  HMRs  also  provide  that  there  be  "no 
tampering  with  •  •  •  a  container  (of 
hazardous  materials]  or  the  contents  thereof 
nor  any  discharge  of  the  contents  of  any 
container  between  point  of  origin  and  point 
of  billed  destination."  »«  This  provision  has 
been  cited  as  justification  to  prohibit  the 
loading  and  unloading  of  waste  hazardous 
materials  between  DOT-authorized 
packagings  at  transfer  focilities  because  the 
final  destination  of  hazardous  waste 
shipments  can  only  be  the  permitted  TSDF 
identified  on  the  Uniform  Manifest. 
However,  this  argument  does  not  distinguish 
between  the  Uniform  Manifest/shipping 
paper  and  invoices  for  billing  freight 
shipment  charges.  The  Uniform  Manifest  is 
not  an  invoice,  although  it  may  be  used  as 
proof  of  delivery.  A  "billed  destination"  can 
be  a  location  where  any  carrier  transfers 
hazardous  materials  to  another  carrier  and 
bills  for  that  particular  leg  of  the  shipment's 
transportation.  "Billed  destination"  is  not 
necessarily  synonymous  with  the  arrival  at 
the  site  of  the  shipment's  consignment. 

Despite  full  compliance  with  these 
requirements  and  applicable  EPA  standards, 
the  DEC  prohibitions  on  loading  and 
unloading  waste  hazardous  materials  which 
involve  repackaging  such  wastes  incident  to 
transportation  are  absolute.s!>  The  effect  of 
the  prohibition  is  to  deny  opportunities  to 
achieve  efficiencies  in  transportation  that 
promote  safety  such  as  consolidating  loads 
from  cai;go  tanks  to  tank  cars  or  pumping  out 
packagings  in  order  to  bulk  waste  hazardous 
materials  at  multiple  generator  locations  in 
route  to  TSDFs.  Members  of  the  Institute  do 


s)  Modal  regulations  for  loading  and  unloading 
are  located  at  49  CFR  parts  174-177.  Specific 
requirements  to  assure  the  compatibility  of  mixed 
hazardous  materials  appear  at  49  CFR  173.23(e). 

»«49CFRl77.e34(h). 

"The  DEC  "opportunity"  to  engage  in  loading, 
unloading,  and  storage  activities  incident  to 
transporting  waste  hazardous  materials  if  the 
transporter  acquires  waste  management  facility 
treatment/storage  permits  for  transfer  facility 
locations  is  a  pretense.  The  resources  necessary  to 
obtain  such  permits  run  in  the  thousands  of  dollars 
and  lake  years  to  finalize,  if  at  all. 


not  knowingly  engage  in  the  repackaging  of 
non-like  wastes  because  of  the  onerousness 
of  having  to  comply  with  generator 
standards.  Nevertheless,  on  occasion  a 
transporter  may  have  to  comply  with 
generator  standards  in  those  states  which 
allow  repackaging  incidental  to 
transp>ortation  because  the  wastes  were 
misrepresented  by  the  original  generator(s). 
We  do  not  contest  the  imposition  of  generator 
requirements  in  these  instances.  In  such 
cases,  however,  no  state  should  be  able,  as 
does  New  York,  to  penalize  transporters 
because  they  failed  to  obtain  hazardous  waste 
facility  treatment/storage  permits.  To  the 
extent  fungible  products  such  as  coal, 
petroleum  or  acids  are  repackaged  to  achieve 
efficiencies  in  transportation  without 
obtaining  f)ermits,  fungible  hazardous  wastes 
should  be  accorded  the  same  opportunity. 
The  consequence  of  New  York's  or  other 
states'  attempts  to  shield  their  citizens  from 
risks  associated  with  the  transportation  of 
waste  hazardous  materials  by  precluding 
repackaging  activities  is  that  these  activities 
are  diverted  to  other  jurisdictions  as  long  as 
transportation  efficiencies  can  still  be 
achieved  forcing  the  populations  in  those 
other  jurisdictions  to  bear  a  disproportionate 
share  of  the  risk  inherent  in  such 
transportation.  As  noted,  several  states 
already  imp)ose  such  restraints  on  the  loading 
and  unloading  of  waste  hazardous  materials 
between  DOT-authorized  packagings.  This 
situation  has  led  to  confusion  about  which 
standards  must  be  met  during  the  course  of 
transportation  and  poses  an  obstacle  to  the 
accomplishment  and  execution  of  the  HMTA. 

The  DEC  Requirements  Are  Preempted  by  the 
HMTA  and  the  HMRs  Because  They  Apply  to 
Waste  Hazardous  Materials  Differently  and 
in  Addition  to  Requirements  for  Other 
Hazardous  Materials 

In  1980,  a  preemption  provision  relating  to 
hazardous  waste  was  added  to  the  HMRs. 
This  provision  provides  that  requirements  of 
a  state  are  inconsistent  with  the  HMRs  if  they 
apply  because  the  materials  are  waste 
materials  and  apply  differently  from  or  in 
addition  to  the  requirements  of  the  HMRs.*" 
In  the  preamble  to  the  final  rule  establishing 
this  section.  DOT  defined  the  term 
"inconsistent"  to  describe  "the  type  of  state 
*  *   *  transportation  safety  regulation  that  is 
preempted  by  requirements  under  the 
HMTA."  57  (Emphasis  added.)  All  of  the 
above  referenced  DEC  requirements  apply 
solely  to  waste  hazardous  materials.  No 
comparable  requirements  are  imposed  by  the 
DEC,  or  other  state  agencies,  on  the 
transportation  of  non-waste  hazardous 
materials  despite  the  fact  that  in  New  York 
non-waste  hazardous  materials  are  stored  in 
DOT-authorized  packagings  and  transferred 
between  transport  conveyances  and  between 


5*49  CFR  171.3(c).  This  section  lists  "certain 
areas  of  slate  *   *  '  regulatory  actions  pertaining  to 
hazardous  waste  which  jDO'fl  believes  vrauld  be 
disruptive  of  the  national  uniformity  required  in  the 
identification  of  hazardous  materials  (including 
wastes)  in  transportation.  Section  171.3(c)  does  not 
list  all  the  conditions  under  which  it  might  view  a 
State'  *  '  law  as  "inconsistent"  '  *  *." 
(Emphasis  added.)  45  FR  34567  (May  22,  1980). 

'M5  FR  34567  (May  22.  1980). 
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DOT-aiithorized  packagings  while  in 
transportation. 

Conclusion 

The  requirements  of  the  DEC  as  outlined 
above,  individually  and  as  a  whole,  create  an 
obstacle  to  the  accomplishment  and 
execution  of  the  HMRs  and  the  HMTA.  The 
requirements  for  unauthorized  entries  on  the 
Uniform  Manifest  fail  to  meet  the 
requirements  of  the  HMTA  and  the  HMRs 
that  non-federal  shipping  paper  requirements 
be  "substantively  the  same  as"  federal 
standards.  Finally,  the  DEC  requirements 
invite  mischief  and  should  be  preempted  to 
the  extent  that  they  single  out  waste 
hazardous  materials  from  other  hazardous 
materials  for  additional  and  different 
regulation. 

The  loading,  unloading,  and  storage  of 
hazardous  materials  under  active  shipping 
papers  at  locations  other  than  the  point  of 
consignment  is  a  basic  function  of 
transportation  that  is  expressly  authorized  by 
Congress  and  regulated  by  the  HMTA  and 
HMRs.  If  the  DEC  believes  that  the  federal 
requirements  are  deficient,  opportunities 
exist  to  petition  for  rule  changes.'"  However, 
unilateral  state  action  cannot  be  tolerated  in 
a  transportation  setting.  The  extent  to  which 
the  DEC  and  other  states  have  challenged  the 
HMRs  in  this  area  of  regulation  deserves  to 
be  addressed. 

Certification 

Pursuant  to  49  CFR  107.205(a).  we  hereby 
certify  that  a  copy  of  this  application  has 
been  forwarded  with  an  invitation  to  submit 
comments  within  45  days  to: 
Thomas  C.  Jorling.  Commissioner, 

Department  of  Environmental 

Conservation,  50  Wolf  Rd..  Albany,  NY 

12233 

Respectfully  submitted. 
Stephen  C.  Hansen, 
Chairman. 

Enclosures 
IFR  Doc  93-25296  Filed  10-14-93,  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

List  of  Countries  Requiring 
Cooperation  Witfi  an  International 
Boycott 

In  order  to  comply  with  the  mandate 
of  section  9g9(a)(3)  of  the  Internal 
Revenue  Code  of  1986,  the  Department 
of  the  Treasury  is  publishing  a  current 
list  of  countries  which  may  require 
participation  in,  or  cooperation  with,  an 
international  boycott  (within  the 
meaning  of  section  999(b)(3]  of  the 
Internal  Revenue  Code  of  1986). 

On  the  basis  of  the  best  information 
currently  available  to  the  Department  of 
the  Treasury,  the  following  countries 


f«  49  CFR  106.31. 


may  require  participation  in,  or 
cooperation  with,  an  international 
boycott  (within  the  meaning  of  section 
999(b)(3)  of  the  Internal  Revenue  Code 
of  1986): 

Bahrain 

Iraq 

Jordan 

Kuwait 

Lebanon 

Libya 

Oman 

Qatar 

Saudi  Arabia 

Syria 

United  Arab  Emirates 

Yemen.  Republic  of 

Dated:  October  1,1993. 
Samuel  Y.  Sessions, 

Deputy  Assistant  Secretary  for  Tax  Policy. 
IFR  Doc.  93-25369  Filed  10-14-93;  8:45  am] 
BH.LINOCOOE  481»-2S-M 


UNITED  STATES  INFORMATION 
AGENCY 

International  Creative  Arts  Exchanges 
for  Public  and  Private  Non>Profit 
Organizations;  Clarification 

agency:  United  States  Information 

Agency. 

ACTION:  ClariHcation  of  allowable  costs 

in  requests  for  proposals. 

SUMMARY:  The  Creative  Arts  Exchanges 
Division  (E/DE),  Office  of  Arts  America, 
Bureau  of  Educational  and  Cultural 
Affairs  hereby  clarifies  and  defines 
items  of  allowable  costs  under 
announcements  of  its  discretionary 
grants  program  for  private,  non-profit 
organizations. 

Clarification 

Language  and/or  interpretation  of 
language  not  withstanding,  allowable 
costs  in  applications  for  awards  to  the 
Creative  Arts  Exchanges  Division        (E/ 
DE),  Office  of  Arts  America,  Bureau  of 
Educational  and  Cultural  Affairs  under 
announcements  in  the  Federal  Register, 
vol.  57,  No.  238,  December  10, 1992, 
page  58544.  and.  Vol.  58,  No.  101.  May 
27, 1993,  page  30852  shall  include  but 
not  be  limited  to: 

1.  International  and  domestic  air 
fares;  visas;  transit  costs;  ground 
transportation  costs; 

2.  Per  diem.  For  foreign  participants, 
organizations  have  the  option  of  using  a 
flat  $140/day  for  US  domestic  per  diem 
or  the  published  Federal  per  diem  rates 
for  individual  American  cities. 

(Note:  Accompanying  staff  must  use  the 
published  Federal  per  diem  rates,  not  the  flat 
rate.) 

3.  Escort-Interpreters.  Interpretation 
for  delegations  is  provided  by  the  State 


Dep^artment's  Language  Services 
Division.  USIA  grants  do  not  pay  foV 
foreign  interpreters  to  accompany 
delegations  from  their  home  country. 
Grant  proposal  budgets  should  contain 
a  flat  $140/day  per  diem  for  each  State 
Department  interpreter,  as  well  as 
home-program-home  air  transportation 
of  $400  per  interpreter  and  any  US 
travel  expenses  during  the  program 
itself.  Salary  expenses  are  covered 
centrally  and  are  not  part  of  a  grantee's 
budget  proposal. 

4.  Cultural  allowances.  Participants 
and  the  escort  interpreters  are  entitled 
to  a  cultural  allowance  of  Si  50  per 
person.  Accompanying  sta^  do  not 
receive  these  benefits. 

5.  Consultants.  Consultants  may  be 
used  to  provide  specialized  expertise  or 
to  make  presentations.  Daily  honoraria 
generally  may  not  exceed  $250/day. 
Subcontracting  organizations  may  also 
be  used.  The  written  agreement  between 
the  prospective  grantee  and 
subcontractor  must  be  included  in  the 
proposal. 

8.  Materials  development.  Proposals 
may  contain  costs  to  purchase,  develop 
and  translate  materials  for  participants. 

7.  Rental  of  space  needed  for  program 
activities  is  generally  not  to  exceed 
$250/day. 

8.  One  working  mea!  per  project.  Per 
capita  costs  may  not  exceed  S5-8  for  a 
lunch  and  $14-20  for  a  dinner.  Number 
of  invited  guests  may  not  exceed  the 
number  of  participants  by  more  than  a 
factor  of  two. 

9.  A  return  travel  allowance.  $70.00 
for  each  participant  which  is  to  be  used 
for  incidental  expenditures  incurred 
during  international  travel. 

10.  All  participants  will  be  covered 
under  the  terms  of  a  USIA  sponsored 
health  insurance  policy.  The  premium 
is  paid  by  USIA,  directly  to  the 
insurance  company. 

Dated:  October  7, 1993. 
Barry  Fulton, 

Acting  Associate  Director,  Bureau  of 
Educational  and  Cultura!  Affairs. 
[FR  Doc.  93-25322  Filed  10-14-93;  8:45  ami 
BILUNG  COOC  (SM-OI-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Infonnation  Collection  Under  0MB 
Review;  Statement  of  Accredited 
Representative  in  Appealed  Case,  VA 
Form  646 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  0MB  the  following 
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proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  number(s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use:  (3)  who  will  be  required  or 
asked  to  respond:  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable:  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  prop>osed 
information  collection  and  supporting 
documents  may  be  obtained  from  Patti 
Viers,  Office  of  Information  Resources 
Management  (723),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW.,  Washington,  DC  20420  (202)  233- 
3172. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey. 
NEOB.  room  3002.  Washington.  DC 
20503.  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
November  15, 1993. 

Dated:  October  4, 1993. 

By  direction  of  the  Secretary 
B.  Michael  Berber. 
Director.  Records  Management  Service. 

Extension 

1.  Statement  of  Accredited 
Representative  in  Appealed  Case.  VA 
Form  646 


2.  The  form  is  used  by  accredited 
representatives  of  veteran's  service 
organizations  to  present  argument  to 
the  Board  of  Veterans  Appeal  on 
behalf  of  appellants  whom  the  service 
organization  represents 

3.  Non-profit  institutions 

4.  37.343  hours 

5.  1  hour 

6.  On  occasion 

7.  37.343  respondents 

IFR  Doc.  93-25316  Filed  10-14-93;  8:45  am) 
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Information  Collection  Under  OMB 
Review;  Request  for  Disinterment,  VA 
Form  40^970 

AGENCY:  Department  of  Veterans  Affairs. 
ACnON:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  nuinber(s),  if 
applicable:  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable:  (5) 
the  estimated  average  burden  hours  per 
respondent:  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Patti 
Viers,  Office  of  Information  Resources 


Management  (723),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  (202)  233- 
3172. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB,  room  3002.  Washington.  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
November  15, 1993. 

Dated:  October  5.  1993. 

By  direction  of  the  Secretary. 
B.  Michael  Bcrger, 
Director 
Director.  Records  Management  Service. 

Extension 

1.  Request  for  Disinterment,  VA  Form 
40-4970 

2.  The  form  is  used  in  lieu  of  a  court- 
order  to  request  the  removal  of 
remains  from  a  national  cemetery. 
The  information  is  used  by  VA  to 
either  approve  or  disapprove  the 
disinterment  request 

3.  Individuals  or  households 

4.  13  hours 

5.  10  minutes 

6.  On  occasion 

7.  77  respondents 

IFR  Doc.  93-25315  Filed  10-14-93;  8:45  am) 
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Sunshine  Act  Meetings 
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tthis  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


U.S.  CONSUMER  PRODUCT  SAFETY 

COMMISSION 

TIME  AND  DATE:  10:00  a.m.  Tuesday. 

October  19, 1993. 

LOCATION:  Room  440,  Westwood 

Towers,  5401  Westbard  Avenue. 

Bethesda,  Maryland. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Architectural  Glazing  Petition,  CP  92-1 

The  Commission  will  consider  petition  CP 
92-1  from  O'Keeffee,  Inc.  requesting  the 
Commission  to  extend  the  coverage  of  the 
Architectural  Glazing  Standard  by  removing 
tlie  current  exemption  for  wired  glass  used  in 
"fire  doors"  and  by  revising  the  scope  of  the 
standard  to  include  ceramic  glass  substitutes. 

2.  FY  1994  Year  Operating  Plan 

The  staff  will  brief  the  Commission  on 
issues  related  to  the  Commission's  Operating 
.Plan  for  Fiscal  Year  1994. 

For  a  recorded  message  containing  the 
atest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office  of 
the  Secretary,  5401  Westbard  Ave.. 
Bethesda.  MD  20207  (301)  504-0800. 

Dated:  October  12. 1993. 
IFR  Doc.  93-25515  Filed  10-13-93;  3:08  pml 

BtLUNG  CCOe  63SS-01-M 

U.S.  CONSUMER  PRODUCT  SAFETY 

COMMISSION 

TIME  AND  DATE:  Wednesday,  October  20, 

1993. 

LOCATION:  Room  556,  Westwood 

Towers,  5401  Westbard  Avenue, 

Bethesda.  Maryland. 


STATUS:  Open  to  the  Public, 
Crib  Toys 

The  staff  will  brief  the  Commission  on 
options  for  Commission  action  with  regard  to 
a  rulemaking  proceeding  initiated  in  1990  to 
consider  strangulation  hazards  associated 
with  crib  toys. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office  of 
the  Secretary.  5401  Westbard  Ave.. 
Bethesda.  MD  20207  (301)  504-0800. 

Dated:  Ortober  13, 1993. 
Sheldon  D.  Butts. 
Depu  ty  Secretary. 
[FR  Doc.  93-25516  Filed  10-13-93;  3:08  pm) 

BnjJNQ  CODE  •3S5-01-M' 

U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  10:00  a.m..  Thursday, 
October  21. 1993. 

LOCATION:  Room  556,  Westwood 
Towers,  5401  Westbard  Avenue. 
Bethesda.  Maryland. 

STATUS:  Closed  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Compliance  Status  Heport 

The  staff  will  brief  the  Commission  on  the 
status  of  various  compliance  matters. 

2.  Enforcement  Matter  OS93485 

The  Commission  will  consider  issues 
related  to  enforcement  matter  08*3485. 

3.  Enforcement  Matter  OS«3073 

The  Conunission  will  consider  issues 
related  to  enforcement  matter  OS#  3073. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 


CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office  of 
the  Secretary,  5401  Westbard  Ave., 
Bethesda.  MD  20207  (301)  504-0800. 

Dated:  October13. 1993. 
Sheldon  D.  Butts, 

Depu  ty  Secretary. 

IFR  Doc.  93-25517  Filed  10-13-93;  3:08  pml 

BtLUNO  CODC  taSS-OI-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10.00  a.m..  Wednesday, 
October  20. 1993. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW..  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  October  12, 1993. 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc  93-25518  Filed  10-13-93;  3:07  pm| 
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Corrections 
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This  section  o«  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  prevxxisly 
published  Presidential,  Rule,  Proposed  Rute. 
and  Notice  documents.  These  correctior^  are 
prepared  by  the  Office  of  tt>e  Federal 
Register.  Agerx^y  prepared  corrections  are 
issued  as  signed  documents  arvj  appear  m 
the  appropriate  document  categories 
eisewftere  In  tfie  issue. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.1074] 

Petitiofis  for  Reconsideration  and 
Clarification  of  Actions  in  Rulemaking 
Proceedings 

Correction 

In  notice  document  93-24566 
appearing  on  page  52312  in  the  issue  of 
Thursday.  October  7, 1993.  in  the  1st 


column,  in  the  12th  line.  ''October  31. 
1993"  should  read  "October  22, 1993". 

BILUNO  coot  tJ0»«1-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committees;  Notice  of 
Meetings 

Correction 

In  notice  document  93-23106 
beginning  on  page  49312  in  the  issue  of 
Wednesday,  September  22, 1993,  make 
the  following  correction: 

On  page  49313,  in  the  first  and  second 
columns,  remove  the  entry  for 
Gastroenterology  and  Urology  Devices 
Panel  of  the  Medical  Devices  Advisory 


Committee  and  the  five  paragraphs 
following. 


BILUNC  COOe  150»«1-O 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  187 

[CGD  89-050] 
RIN2115-AD35 

Vessel  Identification  System 

Correction 

In  proposed  rule  document  93-24210 
beginning  on  page  51920  in  the  issue  of 
Tuesday,  October  5, 1993,  make  the 
following  correction: 

On  page  51920,  in  the  Hrst  column,  in 
DATES:,  in  the  second  line.  "January  3. 
1993."  should  read  "January  3. 1994." 

aiLUNG  CODE  1S0S-01-O 


Friday 

October  IS.  1093 


Part  11 

Department  of 
Transportation 

Research  and  Special  Programs 
Administration 

49  CFR  Part  107,  et  al. 
Frequently  Asked  Questions  Concerning 
Requirements  Applicable  to  Cargo  Tank 
Motor  Vehicles;  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programa 
Administration 

49  CFR  Parte  107, 171, 173, 178  and 
180 

rNotIc*  No.  9^20] 

Frequently  Aaked  Queatlona 
Concerning  Requiramenta  Applicable 
to  Cargo  Tank  Motor  Vehiclea 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Responses  to  questions. 

SUMMARY:  This  document  responds  to 
frequently  asked  questions  pertaining  to 
requirements  applicable  to  cargo  tank 
motor  vehicles.  The  intent  of  this 
document  is  to  facilitate  better  public 
understanding  and  awareness.  It 
contains  information  that  may  be 
particularly  useful  to  the  regulated 
industry,  and  State  and  local 
governmental  officials  involved  in  or 
regulating  hazardous  materials 
transportation. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Jennifer  Karim  or  Hattie  Mitchell, 
(Telephone  202-366-4488),  Office  of 
Hazardous  Materials  Standards, 
Research  and  Special  Programs 
Administration,  400  Seventh  Street  SW., 
Washington  DC  20590-0001. 
SUPPLEMENTARY  INFORMATION:  As  part  of 
its  implementation  of  the  Hazardous 
Materials  Transportation  Act  (HMTA), 
49  App.  U.S.C.  1801  et  seq..  RSPA 
promulgates  regulations  governing  the 
safe  transportation  of  hazardous 
materials  in  conunerce.  These 
regulations  are  contained  in  49  CFR 
parts  106-180.  Answers  to  questions 
concerning  these  regulations  are  issued 
by  RSPA's  Office  of  Hazardous 
Materials  Safety  (OHMS).  The  answers 
contained  in  this  dociunent  are  based  on 
questions  raised  by  industry.  They 
pertain  to  requirements,  applicable  to 
cargo  tank  motor  vehicles,  contained  in 
the  Hazardous  Materials  Program 
Procedures  (49  CFR  part  107)  and  the 
Hazardous  Materials  Regulations  (49 
CFR  parts  171-180). 

PuoUcation  of  these  questions  and 
answers  is  intended  to  promote  a  better 
imderstanding  of,  and  improve 
compliance  with,  the  HMR.  This 
information  also  will  be  listed  on 
RSPA's  electronic  bulletin  board,  the 
Hazardous  Materials  Information 
Exchange  (HMIX).  The  HMIX  may  be 
accessed  by  calling  the  data  telephone 
number,  (708)  972-3275,  or  for  personal 
assistance  by  calling  the  number,  1- 
800-PLANFOR  (in  Illinois,  call  1-800- 
367-9592). 


Issued  in  Washington,  DC,  on  October  8, 
1993  under  authority  delegated  in  49  CFR 
part  106,  appendix  A. 
AUnLKolMfta, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

Frequently  Asked  Questions 
Conceming  Requirements  Applicable  to 
Cargo  Tank  Motor  Vehicles 

Part  107 

Section  107.501 

Ql.  Are  there  any  special 
requirements  that  must  be  met  by  a 
repair  facility,  based  in  Mexico  or 
Canada,  to  test  or  inspect  cargo  tanks 
operating  in  the  United  States?  Can  the 
facility  receive  a  CT  number? 

A1.  No  special  requirements  are 
imposed  on  repair  facilities  based  in 
Mexico  or  Canada  registering  under 
section  107.501  et  seq.  Designation  of  an 
agent  for  service  of  process,  as  required 
by  section  107.503(a)(7),  applies  to  non- 
U.S.  residents.  RSPA  has  registered 
several  Canadian  facihties. 

Q2.  How  does  a  company  providing 
"mobile"  testing  and  inspecting  of 
customer  cargo  tanks  register?  The  work 
is  not  done  at  a  "faciUty."  Is  "mobile" 
testing  authorized? 

A2.  A  "mobile"  facility  can  be 
registered  if  all  other  requirements  are 
met.  RSPA  has  registered  s  few 
individuals  who  work  out  of  their 
homes  or  small  offices  and  "deliver" 
inspection  and  test  services  at  their 
customers'  sites. 

Q3.  Are  manufacturers  and  repairers 
of  nonspecification  cargo  tanks  subject 
to  the  registration  requirements  in 
subpart  F  of  part  107? 

A3.  The  registration  requirements  in 
subpart  F  of  part  107  apply  to  persons 
who  manufactiue,  assemble,  inspect, 
test  or  repair  IX)T  specification  cargo 
tanks  and  cargo  tanks  subject  to  the 
terms  of  an  exemption  (see  section 
107.501).  These  requirements  do  not 
apply  to  persons  who  perform  these 
functions  on  nonspecification  cargo 
tanks,  provided  they  are  not  exemption 
cargo  tanks  that  must  conform,  with 
certain  exceptions,  to  a  £X3T  cargo  tank 
specification. 

Section  107.502(f) 

Q4.  The  opportunity  to  designate  an 
employee  as  a  Registered  Inspector 
under  the  grandfather  provisions 
expired  December  31, 1991.  Has  any 
thought  been  given  to  extending  this 
date  to  allow  qualified  mechanics 
whose  companies  may  not  have 
registered  them  to  perform  functions  as 
Registered  Inspectors? 

A4.  RSPA  has  received  a  petition  for 
rulemaking  requesting  that  the 


December  31, 1991  deadline  for 
submitting  a  registration  statement  be 
removed  or,  alternatively,  that  the 
registration  period  l>e  reopened.  The 
petition  is  under  consideration. 

Part  171 

Section  171.8 

Q5.  A  DOT  51  portable  tank  that  is 
used  to  transport  carbon  dioxide, 
refrigerated  liquid  is  permanently 
mounted  on  a  truck  oiassis.  Is  the  tank 
considered  a  portable  tank  or  a  cargo 
tank,  and  how  must  it  be  retested? 

AS.  A  portable  tank  that  is 
permanently  moimted  on  a  vehicle 
chassis  meets  the  definition  of  a  cargo 
tank.  A  "cargo  tank,"  as  defined  in 
§  171.8,  is  a  bulk  packaging  which  is 
permanently  attached  to  or  forms  a  part 
of  a  motor  vehicle,  or  is  not 
permanently  attached  to  a  motor  vehicle 
out  which,  by  reason  of  its  size, 
construction  or  attachment  to  a  motor 
vehicle,  is  loaded  or  unloaded  without 
being  removed  from  the  motor  vehicle. 

For  the  transport  of  carbon  dioxide, 
refrigerated  liquid,  the  tank  must 
conform  to  all  applicable  requirements 
for  an  MC  331  cargo  tank.  Therefore,  it 
must  meet  the  periodic  retest  and 
inspection  requirements  in  §  180.407. 
The  cargo  tank  must  conform  in  all 
aspects  to  the  applicable  specification 
structural  requirements  contained  in 
S  178.337,  including  requirements  in 
§  178.337-10  for  overturn  protection, 
valves  and  fittings  protection,  and  rear 
bumpers. 

Part  173 

Section  173.24b(d)(2) 

Q6.  Does  the  maximum  design 
density  of  lading  apply  to  a  ndn- 
hazardous  material?  For  example,  could 
a  non-hazardous  14-pound  per  gallon 
product  be  transported  in  a  12-poimd 
per  gallon  tank?  Can  a  motor  carrier 
cover  the  tank  specification  plate  and 
transport  these  products? 

A6.  The  HMR  apply  to  transportation 
of  hazardous  materials  in  commerce;  see 
§  171.1.  These  regulations  specify 
authorized  packagings  and  set  minimum 
standards  for  authorized  packagings, 
such  as  DOT  specification  cargo  tank 
motor  vehicles.  Any  usage  outside  the 
design  parameters  such  as  that 
described  is  not  authorized.  For 
example,  §  178.340-10  certification 
plate  requirements  for  MC  306,  307  and 
312  include  maximum  product  load 
(lbs).  If  a  5000  gallon  tank  is  designed 
for  a  maximum  product  density  of  12 
pounds  per  gallon  (ppg).  the  maximum 
product  load  is  60,000  lbs.  This 
maximum  product  load  cannot  be 
exceeded  regardless  of  whether  the 
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lading  is  hazardous  or  non-hazardous. 
Thus,  this  5000  gallon  tank  could  carry 
only  4286  gallons  of  a  lading  which  has 
a  density  of  14  ppg. 

SKtions  173.33. 178.320. 180.405(b). 

etja. 

Q7.  Does  the  term  "DOT  specification 
cargo  tanks"  include  both  the  MC-300 
sories  cargo  tanks  and  the  DOT-400 
series  cargo  tanks? 

A7.  Yes,  the  term  refers  to  both  MC 
cargo  tanks  and  DOT  cargo  tank  motor 
vehicles. 

Sdction  173.33(a)(2) 

Q8.  Section  173.33(a)(2)  forbids 
loading  hazardous  materials  on  the 
same  cargo  tank  motor  vehicle  if  a 
mixture  of  the  materials  would  result  in 
an  unsafe  condition.  Does  this  apply  if 
a  cargo  tank  has  double  bulkheads? 

A8.  Yes,  §  173.33(a)(2)  applies  to 
cargo  tanks  with  double  bulkheads. 

Q9.  Is  a  cargo  tank  truck  and  a  cargo 
tank  trailer  combination  or  a  set  of 
double  cargo  tank  trailers  considered  to 
be  "the  same  cargo  tank  motor  vehicle?" 

A9.  Yes,  they  are  considered  to  be  the 
same  "cargo  tank  motor  vehicle." 
Section  171.8  defines  a  "motor  vehicle" 
to  mean  a  vehicle,  machine,  tractor, 
trailer,  semitrailer,  or  any  combination 
thereof,  propelled  or  drawn  by 
mechanical  power  and  used  on  the 
highways  in  transportation  of 
passengers  or  property.  Paragraph 
173.33(a)(2)  is  intended  to  prevent  the 
transportation  of  two  or  more  materials 
which,  if  mixed,  would  cause  a  vehicle 
fine,  tank  rupture  or  the  release  of  toxic 
vajpors.  For  example,  if  Product  A  and 
Prbduct  B  are  not  compatible, 
transporting  Product  A  in  the  cargo  tank 
truck  and  Product  B  in  an  attached 
cargo  tank  trailer  is  prohibited. 
Examples  of  prohibited  materials  are 
nitric  acid  and  fuel  oil. 

Section  173.33(a)(3) 

QlO.  A  shipper  is  required  to  check  a 
carrier's  tank  to  ensure  it  is  the  proper 
specification  for  the  hazardous  material 
being  loaded.  Is  the  shipp>er  required  to 
check  the  tank  for  compliance  with  the 
requalification  tests  and  inspections  in 
part  180? 

AlO.Ua  cargo  tank  is  supplied  by  a 
carrier,  the  offeror  (shipper)  is  not 
required  to  check  the  tank  for 
compliance  with  part  180.  Hazardous 
materials  often  are  loaded  at  bulk 
loading  facilities,  in  cargo  tank  motor 
vehicles  supplied  by  the  motor  carrier, 
without  the  offeror  in  attendance.  In 
these  instances,  verification  of  a 
carrier's  compliance  with  part  180  is  not 
possible.  The  basic  responsibilities  of  an 
offeror  are  found  at  §  173.22;  paragraphs 


(a)  (2)  and  (3)  are  pertinent  to  cargo 
t&nks. 

Qn .  If  a  cargo  tank  has  been  filled 
and  used  for  storage  and  has  an 
inspection  or  test  come  due  during  the 
storage  period,  can  the  cargo  tank  be 
used  to  deliver  the  product  to  a 
customer,  and  then  be  returned  to  the 
owner  for  performance  of  the  inspection 
or  test? 

All.  Yes,  under  §§  173.33(a)(3)  and 
177.824.  a  specification  cargo  tank  for 
which  the  prescribed  periodic  retest  or 
reinspection  is  past  due  may  be  offered 
for  transport  and  transported.  However, 
such  a  cargo  tank  may  not  be  refilled 
and  offered  for  transportation  until  the 
retest  or  reinspection  has  been 
successfully  completed.  The  intent  of 
this  provision  is  to  facilitate  movement 
of  a  cargo  tank  motor  vehicle  to  a 
facility  where  the  work  can  be  done, 
without  the  need  for  an  exemption. 

Section  173.33(c) 

Ql2.  If  a  1  psi  normal  vent  is  not 
used,  what  is  pressure  relief  setting? 

A12.  The  set  pressure  is  stipulated  in 
individual  DOT  cargo  tank 
specifications.  Examples: 

(a)  MC  306.  307  and  312:  In  these 
specifications,  the  set  pressure  is  stated 
either  as  an  absolute  value  (for  example, 
not  less  than  3.0  psig),  or  so  as  to  hmit 
pressure  rise  to  130-150  percent  of 
design  pressure  or  MAWP.  (General 
requirements  for  maximum  allowable 
working  pressure  (MAWP)  are  found  at 
§  173.33(c).  MAWT  is  defined  at 

§1 78.345-1  (k).) 

(b)  DOT  406,  407  and  412:  In  these 
specifications,  the  general  schedule  for 
primary  and  secondary  pressure  relief 
systems  is  found  at  §  178.345-10  (d)(1) 
and  (d)(2)  respectively.  Set  pressure  is 
stated  in  terms  of  percentages  of  the 
MAWP,  with  a  tolerance  of  10  percent. 
The  vent  capacity  must  be  achieved  at 
not  more  than  the  tank  test  pressure.  In 
response  to  comments  received  during 
development  of  the  HM-183  final  rule, 
the  pressure  relief  schedule  for  the 
DOT-406  was  established  at  values 
differing  fi-om  the  general  values.  As  a 
result,  the  pressure  diffierential  across 
the  opening  was  unintentionally 
reduced  to  levels  which  made  it  very 
difficult  to  achieve  adequate  vent 
capacity,  as  pointed  out  by  several 
commenters.  In  a  notice  of  proposed 
rulemaking.  RSPA  proposed  to  revise 
this  schedule  In  §  178.345-10.  See  HM- 
183C  (58  FR  12316.  March  3, 1993). 

Sections  173.131, 173.242 

Q13.  Section  172.101  in  the  past 
referred  to  former  §  173.131  for  asphalt 
cargo  tanks.  Former  §  173.131  allowed 
asphalt  to  be  transported  in 


nonspecification  cargo  tanks  equivalent 
to  an  MC  306  or  DOT  406  cargo  tank 
with  the  exception  of  certification, 
manholes,  venting,  and  emergency  flow 
control.  The  specific  bulk  packaging 
requirements  for  asphalt  have  been 
moved  to  §  173.247.  Section  173.247 
requires  asphalt  to  be  transported  in  a 
specification  cargo  tank.  What  is 
required  of  cargo  tanks  transporting 
asphalt?  Are  existing  cargo  tanks 
"grandfathered"?  Are  asphalt  tanks 
exempted  from  shell  thickness  testing? 

A13.  The  exception  in  former 
§173.131,  which  allowed  transport  of 
certain  flammable  asphalts  in 
nonspecification  cargo  tanks,  was 
inadvertently  removed  under  HM-181. 
This  error  subsequently  was  corrected 
in  a  final  rule  published  under  HM-181 
(57  FR  45446,  October  1,  1992).  In  the 
§  172.101  Hazardous  Materials  Table, 
for  the  entry  "Tars,  liauid  including 
road  asphalt  and  oils,  bitumen  and  cut 
backs,"  in  column  7.  Special  Provision 
Bl3  was  added.  Also,  S  173.247  was 
revised  to  permit  continued  use  of  cargo 
tanks  manufactured  prior  to  October  1, 
1993,  that  do  not  conform  to  §  173.247. 
These  cargo  tanks  must  meet  the  closure 
requirements  in  paragraph  (g)  by  March 
30, 1995,  as  well  as  ell  applicable 
requirements  in  Part  173,  subparts  A 
and  B.  Asphalt  cargo  tanks  not 
represented  as  EKDT  specification  cargo 
tanks  are  not  subject  to  any  of  the 
requirements  in  Part  180. 

Section  173.131(a)(2) 

QJ4.  This  paragraph  states  that  the 
design  limits  may  not  exceed  25  percent 
of  the  stress  limit  provided  by  the 
Aluminum  Association.  What  are  the 
design  limits  for  stainless  steel  and  mild 
steel? 

A14.  No  limits  are  specified  in 
Special  Provision  Bl3  for  high 
temperature  design  stress  of  asphalt 
cargo  tanks  made  of  stainless  steel  and/ 
or  mild  steel.  However,  §  173.24b. 
containing  additional  general 
requirements  for  bulk  packaging, 
provides  at  paragraph  (d)(1)  that  a  bulk 
packaging  may  not  be  loaded  with  a 
hazardous  material  that  is  at  a 
temperature  outside  of  the  packaging's 
design  temperature  range.  For  example, 
steel  cargo  tanks  used  to  transport 
asphalt  must  be  designed  so  that  design 
stress  limits  are  not  exceeded  as  a  result 
of  the  temperature  of  the  asphalt. 

Part  178— MC-300  Series  Cargo  Tanks 

Section  178.320(b) 

QI5.  Is  a  manufacturer  of  MC  306,  MC 
307  and  MC  312  cargo  tanks  required  to 
have  each  cargo  tank  design  type 
certified  to  the  applicable  specification 
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requirements  by  a  Design  Certifying 
EnsinoGrT 

A15.  No.  the  DOT  MC  306.  307  and 
312  specifications  do  not  require 
certification  of  each  design  type  by  a 
registered  Design  Certifying  Engineer. 
However,  any  cargo  tank  design  which 
is  changed  from  the  original  design  by 
stretching  or  rebarreliing  must  be 
recertified  by  a  Design  Certifying 
Engineer  (see  §  180.413(d)(3)). 

Section  178.337-10(d) 

Ql6.  Does  the  requirement  that  each 
cargo  tank  be  provided  with  at  least  one 
rear  bumper  designed  to  protect  the  tank 
and  piping  apply  to  all  cargo  tanks  or 
only  to  those  tanks  used  to  transport 
gasoline,  fuel  oil.  and  other  petroleum 
distillates? 

A16.  The  requirement  that  each  cargo 
tank  be  provided  with  at  least  one  rear 
bumper  applies  to  all  DOT  specification 
cargo  tank  motor  vehicles,  regardless  of 
the  lading  being  transported. 

Section  178.340-10(b)(2) 

Ql7.  If  a  cargo  tank  is  being  operated 
as  a  multi-purpose  tank,  and  the 
certification  plate  is  stamped  "MC307/ 
MC312"  to  indicate  the  two 
specifications,  should  a  multi-purpose 
plate  be  added  so  that  it  can  be  clearly 
distinguished  as  to  what  specification 
the  cargo  tank  is  operating  under? 

A17.  Yes,  a  multi-purpose  plate 
identifying  the  apphcable  specification 
under  which  the  tank  is  operating  must 
be  displayed  on  the  cargo  tank. 

Q18.  Is  there  an  exception  that 
authorizes  certification  plates  to  be 
attached  to  the  right  side  of  the  cargo 
tank? 

A18.  Yes,  cargo  tanks  manufactured 
prior  to  July  1985  may  have  the 
certification  plate  attached  to  the  right 
side  of  the  cargo  tank.  See  first  sentence 
in  S  178.340-10(b)(2). 

DOT-400  Series  Cargo  Tanks 

Section  178.345-3(g)(2) 

Ql9.  What  is  meant  by  "skirting 
structure"? 

A19.  The  term  "skirting"  is  intended 
to  describe  any  of  a  variety  of 
lightweight  elements  used  to  dress  up 
appearance,  to  divert  road  debris/water 
away  from  the  tank,  to  provide  fairings 
around  wheel  wells  or  cabinets,  etc. 
Some  hose  carriers  could  be  included. 

Section  S  178.345-9(b) 

Q20.  This  paragraph  contains 
requirements  for  hoses  and  couplings  in 
regard  to  bursting  pressures,  but  does 
not  specify  to  what  pressures  the  hose 
assembly  must  be  tested,  or  how  often 
an  assembly  must  be  tested.  What 
requirements  apply? 


A20.  Section  178.345-9(b)  and  (c) 
contain  performance  criteria  for  hoses, 
piping,  stop  valves,  hose  couplings,  etc. 
Periodic  leakage  test  requirements  are 
contained  in  §  180.407(h)  and 
maintenance  and  replacement 
requirements  are  found  at  §  180.413(c). 
The  leakage  test  applies  to  "product 
piping  with  all  valves  and  accessories  in 
place  and  operative."  This  includes 
lading  retention  couplings  and  closures, 
but  not  hoses  which  are  not  authorized 
to  contain  lading  during  transit. 
Periodic  testing  of  the  bursting  pressure 
of  hoses  is  not  required  by  the  HMR. 

Section  178.345-9(h) 

Q21.  Does  this  section  prohibit  the 
use  of  acrylic  sight  glasses? 

A21.  This  section  does  not  prohibit  an 
acrylic  sight  glass  provided  "such 
attachment  is  located  outboard  of  the 
lading  retention  system."  Paragraph  (f), 
covering  requirements  for  gauging 
devices,  also  applies. 

Section  178.345-10. 

Q22.  If  all  the  pressure  relief 
requirements  are  met.  may  additional 
pressure  relief  be  provided  at  a  higher 
pressure  than  specified  for  the  required 
pressure  relief? 

A22.  Yes. 

Section  178.345-14(b)(2) 

Q23.  Is  the  test  date  in  8 178.345- 
14(b)(2)  the  same  as  either  the  cargo 
tank  certification  date  in  §  178.345- 
14(c)(2)  or  the  cargo  tank  date  of 
manufacture  in  §  178.345-14(c)(4)? 

A23.  Under  the  various  paragraphs  in 
8 178.345-14,  dates  required  on  the 
name  plate  and  specification  plate  are  as 
follows: 

(b)(2)— original  test  date. 

(c)(2)— CTMV  certification  date,  if 
different  from  the  cargo  tank 
certification  date. 

(c)(4) — cargo  tank  date  of 
manufacture. 

Each  of  these  dates  may  be  different. 

Section  178.345-14(c)(8) 

Q24.  If  a  carrier  has  a  lined  cargo  tank 
which  will  be  used  as  a  specification 
tank  but  not  as  a  lined  tank,  should  the 
carrier  block  or  remove  the  lining 
information  on  the  "spec"  plate?  Does 
this  absolve  the  carrier  from  complying 
with  8 180.407(0? 

A24.  Yes,  the  specification  plate 
should  reflect  the  features  of  tne  cargo 
tank.  If  a  cargo  tank  is  not  lined  or  is 
not  used  to  transport  ladings  corrosive 
to  the  tank  then  a  lining  test 
(8 180.407(f))  is  not  required. 


Sections  178.346-13{c)(2)  and 
■».80. 407(h)(2). 

Q25.  DOT  allows  a  leakage  test  to  be 
performed  on  gasoline  cargo  tanks  in 
accordance  with  the  Environmental 
Protection  Agency's  (EPA)  "Method  27- 
Determination  of  Vapor  Tightness  of 
Gasoline  Delivery  Tank  Using  Pressure- 
Vacuum  Test"  in  certain  geographical 
areas.  Why  is  this  test  acceptable  in 
some  geographical  areas  and  not  others? 
In  which  geographical  areas  is  EPA's 
Method  27  acceptable? 

A25.  The  EPA  Method  27  test  is 
applicable  to  gasoline  delivery  tanks 
that  are  operated  in  jurisdictions 
identified  in  subpart  C  of  40  CFR  part 
81,  where  the  release  of  gasoline  vapors 
poses  an  environmental  hazard. 
Delivery  tanks  operated  in  these 
jurisdictions  must  be  equipped  with 
vapor  collection  equipment.  RSPA  has 
simply  authorized  the  test  as  an 
acceptable  alternative  to  Part  180 
leakage  testing  in  order  to  avoid  the 
imposition  of  essentially  duplicate 
requirements.  RSPA  has  proposed  in 
HM-183C  (58  FR  12316,  March  3, 1993) 
to  allow  the  use  of  EPA  method  27  as 
an  alternative  leakage  test  for  EXDT  406 
specification  cargo  tanks  that  are  fitted 
with  vapor  collection  equipment,  and 
are  intended  for  use  in  gasoline  or 
benzene  delivery  service  only,  without 
regard  to  geographical  location. 

Part  180 

Section  180.1 

Q26.  Does  part  180  apply  to  IM  101 
and  IM  102  portable  tanks? 

A26.  Subpart  A  applies  to  all  types  of 
packagings.  Part  180  is  intended  to 
include  provisions  for  the  continuing 
qualification  and  maintenance  (Q&M)  of 
all  container  types,  but  currently 
contains  only  subpart  E  for  cargo  tanks. 

Section  180.3 

Q27.  If  a  motor  carrier  transports 
hazardous  materials  exclusively  in 
intrastate  carriage  and  does  not 
transport  hazardous  substances, 
hazardous  wastes  or  flammable 
cryogenics,  is  the  carrier  required  to 
maintain,  test,  repair,  etc.  the  DOT 
specification  cargo  tanks  in 
conformance  with  the  current  edition  of 
HMR  even  if  the  State  has  not  adopted 
the  most  current  edition  of  the  HMR? 

A27.  Yes,  when  a  motor  carrier  uses 
a  cargo  tank  represented  by  the  tank 
specification  plate  as  meeting  a  DOT 
specification,  the  cargo  tank  must 
conform  in  all  respects  to  the  applicable 
specification  in  part  178  under  which  it 
was  manufactured  and  the 
requalification  requirements  in  part  180. 
As  provided  by  8 171.2(c),  "no  person 
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may  represent  or  offer  a  packaging  as 
meeting  the  requirements  of  this 
subchapter  governing  its  use  in  the 
transportation  in  commerce  of  a 
hazardous  material,  whether  or  not  it  is 
used  or  intended  to  be  used  for  the 
transportation  of  a  hazardous  material, 
unless  the  packaging  is  manufactured, 
fabricated,  marked,  maintained, 
repaired,  or  retested  as  appropriate,  in 
accordance  with  this  subchapter"  (also 
see  §§  171.2(d)  and  180.3).  The 
requirements  in  parts  178  and  180  apply 
to  a  DOT  specification  cargo  tank  motor 
vehicle  used  to  transport  hazardous 
materials  exclusively  in  intrastate 
commerce  as  well  as  to  those  used  in 
interstate  commerce. 

Q28.  Would  an  intrastate  motor 
carrier  who  does  not  transport  any 
hazardous  materials  but  uses  cargo 
tanks  marked  with  a  DOT  specification 
number  be  required  to  maintain  thejank 
in  compliance  with  current  49  CFR 
requirements? 

A28.  Yes,  any  cargo  tank  represented 
by  the  tank  speciScation  plate  as  a  DOT 
specification  packaging  must  conform  to 
all  applicable  requirements  (see 
§§  171.2(c)  and  180.3(a)).  However, 
when  a  DOT  specification  cargo  tank  is 
used  to  transport  non-hazardous 
materials  or  hazardous  materials  not 
requiring  the  use  of  a  specification  cargo 
tank,  the  tank  specification  plate  may  be 
removed,  obliterated  or  securely 
covered,  as  provided  by  §  180.405(j).  If 
the  plate  is  covered,  the  covering  must 
be  capable  of  remaining  in  place  during 
transit.  Removing,  obliterating  or 
securely  covering  the  specification  plate 
eliminates  representation  of  the  tank  as 
a  DOT  specification  packaging.  When  a 
cargo  tank  is  represented  as  not  meeting 
the  specification  by  covering  the  plate, 
before  the  cargo  tank  can  be  represented 
again  as  a  DOT  specification  by 
uncovering  the  tank  specification  plate, 
it  must  meet  all  applicable  requirements 
in  part  180. 

Q;d.  Does  an  MC  306  cargo  tank  that 
is  used  only  to  transport  fuel  oil  and 
water  have  to  be  maintained  in 
accordance  with  the  HMR? 

A29.  Yes,  whether  an  MC  306  cargo 
tank  transports  hazardous  material  has 
no  bearing  if  the  cargo  tank  is 
represented  as  a  DOT  specification 
cargo  tank.  See  also  answers  to  above 
questions. 

Q30.  Does  this  section  apply  to 
"equivalent"  nonspecification  cargo 
tanks  used  to  haul  products  such  as 
asphalt? 

A30.  Part  180,  subpart  E  applies  only 
to  DOT  specification  cargo  tanks  and 
cargo  tank  motor  vehicles.  This  includes 
all  MC  and  DOT  specification  cargo 
tanks.  Unless  specifically  required,  part 


180  does  not  apply  to  nonspecification 
cargo  tanks. 

Section  180.403 

Q31.  The  terms  "corrosive  to  the  tank/ 
valve"  and  "shown  through  experience 
to  be  corrosive  to  the  tank  or  valve" 
continue  to  generate  confusion.  Under 
what  conditions  must  the  fifth  wheel 
plate  be  removed? 

A31.  It  is  the  responsibility  of  a  cargo 
tank  owner,  in  conjunction  with  a 
Registered  Inspector,  to  determine 
whether  operating  conditions  are 
"corrosive  to  the  tank/valve".  The 
corrosivity  of  ladings  such  as  crude  oil 
and  liquefied  petroleum  gas  varies 
greatly  in  different  geographical  areas. 
For  example,  exposure  time  and 
temperature  are  major  variables;  indeed, 
many  factors  must  be  considered  and 
evaluattjd  locally.  If  it  is  determined  that 
the  lading  is  corrosive  to  the  tank,  the 
fifth  wheel  must  be  removed  and 
inspected  as  required  by 
8 180.407(d)(2){ix). 

Section  180.405(b) 

Q32.  Does  part  180  apply  to  DOT 
specification  cargo  tanks  of  3,000  gallon 
capacity  or  less  used  to  haul  flammable 
liquids? 

A32.  Yes,  part  180  applies  to  all 
specification  cargo  tank  motor  vehicles. 

Q33.  On  an  MC  306  cargo  tank  of 
2500  gallons  capacity  or  less,  what  is 
the  minimum  compartment  size  that 
requires  a  manhole? 

A33.  An  MC  306  cargo  tank  having  a 
compartment  capacity  of  2500  gallons  or 
less  is  not  required  to  have  a  manhole 
(see  §178.341-3). 

Section  180.405(c)(2) 

Q34.  Section  180.405(c)(2)  allows 
pressure  reUef  devices  conforming  to 
the  DOT— 400  series  requirements  to  be 
placed  on  MC-300  series  cargo  tanks. 
Can  DOT-400  series  pressure  relief 
devices  be  installed  in  newly 
manufactured  MC  306,  MC  307  or  MC 
312  cargo  tanks  and  be  certified  to  the 
applicable  specification? 

A34.  Yes.  §  180.405(c)(2)  authorizes 
the  use  of  DOT-400  series  reclosing 
pressure  relief  devices  on  certain  MC- 
300  series  cargo  tanks.  This  provision, 
however,  does  not  permit  relaxation  of 
other  aspects  of  the  apphcable  MC  cargo 
tank  specification.  For  examp  e,  DOT 
406  pressure  relief  valves  may  be 
installed  on  MC  306  cargo  tanls, 
provided  the  minimum  emergency 
venting  capacities  are  met  (§  178.341- 
4(d)).  Section  178.341-4(b)  states  that  a 
normal  vent  must  be  set  to  open  at  no 
more  than  1  psig  while  §  178.346- 
10(b)(2)  states  that  a  normal  vent  must 
be  set  to  open  at  not  less  than  1  psig. 


Section  178.341-4(d)  states  that  the  vent 
shall  be  set  to  close  when  the  pressure 
drops  to  3  psig  or  below;  whereas 
§  178.346-10(c)(l)  states  that  the  valve 
must  close  at  no  less  than  the  MAWP 
which  could  be  3.3  psig.  Modification  of 
the  pressure  relief  devices  does  not 
require  changing  nameplates. 

Section  178.346-10(b)(2)  states  that 
normal  vents  must  be  set  open  at  not 
less  than  1  psig  in  order  to  prevent  the 
venting  of  ladings  having  vapor 
pressures  greater  than  1  psig  when 
transported  in  DOT  406  cargo  tank 
motor  vehicles  equipped  with  normal 
vents. 

Section  178.346-10(c)(l)  refers  to 
pressure  relief  devices  as  described  at 
§  178.345-10;  the  venting  capacity  of 
these  devices  is  much  greater  than  that 
of  normal  vents. 

Unlike  the  MC  306.  the  pressure  relief 
valve  schedules  for  all  DOT-40G  series 
specifications  are  related  to  the  MAWP 
of  each  tank.  RSPA  proposes  to  revise 
the  DOT  406  set  pressure  schedule  in 
response  to  comments  submitted  by 
industry  concerning  difficulties 
experienced  in  meeting  vent  flow  rates 
at  low  MAWPs.  See  NPRM,  HM-183C 
(58  FR  12316,  March  3, 1993). 

Section  180.405(g) 

Q35.  Is  it  legal  for  a  cargo  tank  motor 
vehicle  with  five  400  gallon 
compartments  to  have  only  fill  openings 
and  no  manholes? 

A35.  Information  on  fill  openings  and 
manholes  for  a  400  gallon  compartment 
may  be  found  in  the  applicable  DOT 
cargo  tank  specification.  For  example, 
MC  306  cargo  tanks  do  not  require  a 
manhole  unless  the  compartment 
capacity  exceeds  2.500  gallons  (see 
§  178.341-3).  MC  307  cargo  tanks  must 
have  a  manhole  of  at  least  15-inch 
inside  diameter  in  each  compartment, 
regardless  of  tank  capacity  (see 
§178.342-3). 

Section  180.405(h) 

Q36.  Does  the  requirement,  contained 
in  §  180.405(h)(2).  that  after  August  31, 
1995,  a  reclosing  pressiire  relief  valve 
may  not  release  any  lading  in  a  pressure 
surge  apply  to  MC  312  cargo  tai^? 

A36.  Yes,  if  the  original  pressure  relief 
valves  are  replaced  as  authorized  at 
§  180.405(c)(2).  However,  there  is  no 
requirement  to  replace  original 
equipment  which  meets  the 
requirements  in  §  180.407  (g)  and  (h). 

Q37.  Do  new  reclosing  pressure  relief 
valves  installed  on  MC  312  cargo  tanks 
have  to  meet  the  conditions  specified  in 
§  180.405(h)? 

A37.  Yes.  if  a  pressure  relief  valve  is 
replaced  as  authorized  at 
§  180.405(c)(2),  the  replacement  valve 
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maaX  meet  the  conditioDS  specified  in 
§  180.405(h).  However,  if  the  pressure 
relief  valve  is  removed  from  tne  tank 
and  repaired  (for  example,  replacement 
of  the  valve  seats  or  Bi»iDgs).  such 
repair  is  not  considered  to  be 
replacsme-.L 

Section  180.407 

Q3S.  Must  nonspedfication  and 
specification  cargo  tanks  meet  the 
periodic  test  and  inspection 
requirements  specified  in  part  180  when 
they  are  used  to  transport  hazardous 
materials  not  requiring  use  of  a 
specification  car^o  tank? 

A38.  Nonspecincation  cargo  tanks  are 
not  subject  to  the  requirements  in  part 
180.  The  retest  and  inspection 
requirements  prescribed  in  $  180.407 
apply  to  any  cargo  tank  that  is 
represented  as  a  DOT  specification 
cargo  tank.  This  requirement  is 
applicable  regardless  of  whether  the 
cargo  tank  is  used  to  transport 
hazardous  or  non-hazardous  materials. 
However,  when  a  E)OT  specification 
cargo  tank  is  used  exclusively  in 
hazardou.*!  Tiaterial  service  fair  which  a 
nonspeciL^aticn  cargo  tank  is 
authorized,  the  ^>ecification  plate  on 
the  cargo  tank  may  be  removed, 
obliterated  or  securely  covered,  as 
provided  by  §  180  405(j].  If  the  plate  is 
covered,  the  covering  must  be  capable  of 
remaining  in  place  during  transit.  When 
a  cargo  tank  is  represented  as  not 
meeting  the  specification  by  covering 
the  plate,  before  the  cargo  tank  can  be 
represented  again  as  a  DOT 
specification  by  uncovering  the  tank 
specification  plate,  it  must  meet  all 
applicable  requirements  in  part  180. 

Q39.  How  are  test  and  inspection 
requirements  tn  §  180.407  applied  to  an 
MC  330  or  MC  331  insulated  cargo  tank 
that  is  not  equipped  with  a  manhole? 

y4  Jd.An  insulated  MC  330  or  MC  331 
cargo  tank  with  no  manhole  Is  sub)ect 
to  the  pressure,  leakage,  and  thickness 
tests,  as  sp«K:ified  in  §  180.407(c). 
Internal  a..  I  external  visual  inspections 
are  not  required  on  an  insulated  cargo 
tank  with  no  manhole;  therefore,  the 
tank  would  not  be  marked  with  an  "I" 
or  "V"  (see  S  180.407(d)(1)).  However, 
as  part  of  the  required  pressure  test, 
visual  inspection  of  other  apphcable 
components  prescribed  in 
§  180.407(d)(2){ii)-(ix)  is  required. 

Q40.  Can  either  a  hazardous  material 
or  a  non-hazardous  material  be  used  in 

f)arforming  a  hydrostatic  test  or  a 
eakage  test  cm  a  cargo  tank? 

A40.  Section  180.407(g)(l)(viii)  allows 
a  hydrostatic  test  to  be  performed  using 
water,  or  other  liquid  having  a  similar 
viscosity,  at  a  temperature  not 
exceeding  lOCF.  Therefore,  a  hazardous 


material  meeting  the  stated  criteria  may 
be  used  as  the  test  medium.  Section 
180.407(h)(1)  provides  that  a  leakage 
test  may  be  performed  on  an  MC  330  or 
MC  331  cargo  tank  using  the  hazardous 
material  contained  in  the  tank  at  the 
time  of  the  test.  On  other  specification 
cargo  tanks,  the  leakage  test  can  be 
performed  using  either  a  hazardous  or  a 
non-hazardous  material.  In  selecting  the 
test  medium,  consideration  should  be 
given  to  the  safety  of  personnel  and 
avoiding  any  contamination  that  may 
result  in  an  unsafe  condition. 

Q41.  What  is  the  periodic  test  and 
inspection  schedule  far  an  MC  312 
cargo  tank  that  is  uninsulated  and 
un  lined? 

A41.  Assuming  the  cargo  tank  is  not 
vacmim-Ioaded,  the  pericNdic  test  and 
inspection  requirements  are  as  follows: 
(1)  External  visual  inspection — 
annually:  (2)  internal  visual 
inspection— every  5  years;  (3)  lining 
inspection — ^not  required;  (4)  leakage 
test — annually;  (5)  pressure  test — every 
5  years:  and  (6)  thickness  test — not 
required,  except  that  Lf  the  cargo  tank  is 
used  to  transport  material  that  is 
corrosive  to  the  tank  material,  the  tank 
must  be  thickness  tested  every  2  years. 

Q42.  If  a  carrier  performed  an  external 
visual  Inspection  on  a  cargo  tank  on 
November  1. 1990.  is  the  next  (annual) 
visual  inspection  required  by  September 
1, 1991.  or  by  November  1, 1991? 

A42.  The  Table  of  Compliance  at 
§  180.407(c)  lists  2  important  time 
values: 

(a)  The  date  by  which  the  first  test 
must  be  completed,  and 

(b)  The  interval  period  for  retest  after 
the  first  test. 

If  a  test  was  done  before  the  first  test 
date,  the  next  test  must  be  done  prior  to 
the  interval  date. 

In  the  example  cited,  an  external 
visual  inspection  performed  on 
November  1, 1990  must  be  repeated 
before  November  1, 1991  (imless  the 
cargo  tank  is  loaded  by  vacuiun  and  has 
a  full  opening  rear  heed).  In  short,  the 
intervtu  period  prevails.  If  the 
inspection  was  done  on  Augxist  1. 1990. 
it  must  be  repeated  before  September  1. 
1991  as  a  first  test,  aiul  annually 
thereafter. 

Q43.  If  a  required  5-year  pressure 
retest  was  performed  on  an  MC  331 
cargo  tank  on  November  1, 1989,  is  the 
next  retest  required  before  November  1. 
1994.  or  September  1. 1991? 

A43.  The  next  pressure  test  is  due  no 
later  than  November  30. 1994. 

Q44.  If  a  cargo  tank  was  marked  "H" 
in  the  pest  for  a  hydrostatic  test,  can  It 
be  remarked  "?"  for  pressure  test  with 
the  same  date? 


A44.  Marking  requirements  at 
§  180.415  apply  from  the  time  ot\ha  first 
test  under  §  180.407(c).  RSPA  sees  no 
reason  to  change  "H"  to  "P"  under  the 
conditions  stated,  but  would  not  object 
if  all  requirements  of  part  180  have  been 
met  on  a  prior  pressure  test. 

Q45.  What  inspection  and  retest 
requirements  apply  to  nonspedfication 
vacuum-loadea  cargo  tanks 
manufactured  under  DOT  exemptions? 

A45.  As  specified  in  the  exemptions, 
vacuum-loaded  cargo  tanks  must  be 
designed  and  constructed  in  full 
conformance  with  the  MC  307  and  MC 
312  cargo  tank  specification,  with 
certain  exceptions,  and  be  tasted  and 
inspected  as  prescribed  for  the 
applicable  specification.  The  test  and 
inspection  frequency  for  MC  307  and 
MC  312  cargo  tanks  has  been  increased 
from  what  was  previously  a  two-year 
schedule.  Section  177.824  requires  all 
specification  cargo  tank  motor  vehicles 
to  be  tested  and  inspected  as  prescribed 
in  49  CFR  part  180.  The  vacuum-loaded 
waste  cargo  tanks  authorized  under 
exemptions  are  subject  to  the  test  and 
Inspection  schedule  contained  in 
§  180.407(c),  in  place  of  the  previous 
two-year  schedule.  Some  exemptions 
have  been  updated  to  reference 
requirements  in  part  180.  RSPA  has 
taken  action  to  inform  all  exemption 
holders  of  the  applicable  requirements. 
(See  also  requirunents  of  §  180.405(f).) 

Section  180.407  (c)  and  (f) 

Q46.  Is  a  lining  inspection  required 
for  cargo  tanks  in  crude  oil  or  luhe  oil 
service  that  have  a  palnted-on  internal 
coating? 

A46.  Certain  hazardous  materials 
which  are  not  classed  as  corrosives, 
including  some  crude  oils  and  lube  oils, 
may  be  corrosive  to  the  tank;  thus, 
subject  to  thickness  testing  imder 
§  180.407  (c)  and  (i).  The  corrosivity  of 
ladings  such  as  crude  oil  and  liquefied 
petroleum  gas  varies  greatly  in  different 
geographical  areas.  For  example, 
exposure  time  and  temperature  are 
major  variables;  indeed,  many  factors 
must  be  considered  and  evaluated 
locally.  If  a  coating  is  applied  to  protect 
the  cargo  tank  shell  from  the  lading, 
then  the  cargo  tank  is  subject  to  the 
lining  test.  However,  if  it  is  applied  to 
protect  product  purity,  then  a  lining  test 
is  not  required.  The  determination  of 
whether  operating  conditicms  are 
"corrosive  to  the  tank/vaWe"  is  the 
responsibihty  of  the  cargo  tank  owner 
and  a  Registered  Inspector. 

Q47.  Is  a  cargo  tank  required  to  be 
thickness  tested  if  it  is  used  to  transpcvt 
Class  8  (corrosive)  material,  even  if  that 
material  is  not  corrosive  to  the  tank? 
The  table  at  $  180.407(c)  states  that  all 
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unlined  cargo  tanks  in  corrosive  service, 
except  MC  338  cargo  tanks,  should  be 
thickness  tested.  This  is  inconsistent 
with  the  language  used  in  §  180.407(1) 
which  slates  that  the  shell  and  head 
must  be  thickness  tested  if  the  tank 
tronsports  materials  corrosive  to  the 
tank. 

A47.  The  intent  of  §  180.407(c)  is  to 
require  thickness  testing  for  cargo  tanks 
used  to  transport  materials  "corrosive  to 
the  tank"  (if  authorized)  as  stated  in 
§180.407(1). 

Section  180.407(d)(1) 

Q48.  This  section  provides  that  when 
insulation  prevents  external  visual 
inspection,  the  cargo  tank  must  be  given 
an  internal  visual  inspection  in 
^cordance  with  §  180.407(e).  If  an 
iHtemal  inspection  is  used  to  satisfy  this 
requirement,  do  the  other  minimum 
external  visual  inspection  requirements 
in  §  180.407(d)(2)  (ii)  through  (ix)  have 
to  be  satisfied,  and  does  the  cargo  tank 
have  to  be  marked  with  a  "V"? 

A48.  Yes,  in  both  cases,  except  that  an 
insulated  MC  330,  MC  331  or  MC  338 
is  not  subject  to  the  internal  visual 
inspection. 

Q49.  What  inspection  and  retest 
"requirements  apply  to  an  MC  331 
insulated  cargo  tank  used  in  chlorine 
service? 

^449.  For  the  cargo  tank  described,  the 
table  found  at  §  180.407(c)  calls  for  the 
following: 

Internal  visual  inspection — each  year 
Leakage  test— each  year 
Pressure  test^-every  2  years 
Thickness  test— every  2  years 

RSPA  has  proposed  to  increase  the 
interval  for  the  leakage  test  for  cargo 
tanks  in  chlorine  service  to  two  years. 
See  HM-183C  (58  FR  12316,  March  3, 
1993). 

Section  180.407(d)(2)(vii) 

Q50.  This  section  refers  to  parts  393 
and  396  of  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSR)  and  part 
571  of  the  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS).  Must  all  provisions 
of  the  referenced  paris  be  met  during  the 
cargo  tank  external  inspection?  Many  of 
these  go  far  beyond  the  cargo  tank,  and 
are  not  functions  performed  by  most 
commercial  tank  repair  facilities. 

A50.  Parts  393  and  396  of  the  FMCSR 
and  part  571  of  the  FMVSS  are  separate 
requirements  of  the  DOT.  administered 
by  the  Federal  Highway  Administration 
and  the  National  Highway  Traffic  Safety 
Administration,  respectively.  The  text  of 
§  180.407(d)(2)(vii).  referencing  these 
parts,  was  removed  under  HM  181/189 
(37  FR  45447.  October  1,  1992). 


Sections  180.407(d)(2)(ix)  and 
180.407(g)(l)(iii) 

Q5 1.  An  upper  coupler  must  be 
removed  so  uiat  the*areas  covered  by  the 
upper  coupler  can  be  visually  inspected. 
A  majority,  if  not  all,  of  the  insulated 
cargo  tanks  have  insulation  and  closeout 
plates  installed  in  the  framing  above  the 
upper  coupler.  Removing  the  upper 
coupler  would  not  expose  the  tank  shell 
or  bead  for  external  inspection.  Must 
the  upper  coupler  be  removed  on 
insulated  cargo  tanks  and,  if  it  must  be 
removed,  what  is  to  be  inspected? 

A51.  If  a  cargo  tank  configuration 
makes  it  impossible  to  comply  with  the 
external  visual  inspection  requirements 
(for  example,  because  of  "insulation  and 
closeout  plates"),  the  tank  must  be  given 
an  internal  visual  inspection;  see 
§§  180.407(c)  Table,  180.407(d)(1)  and 
180.407(e).  The  internal  visual 
inspection  must  include  the  shell  of  the 
tank  and  any  structural  members  which 
are  normally  covered  by  the  upper 
coupler.  RSPA  anticipates  that  new 
designs  will  facilitate  removal  of 
components  which  interfere  with  visual 
inspection. 

Section  180.407(d)(2)(ix) 

Q52.  If  an  internal  visual  inspection  is 
performed  on  a  cargo  tank  used  to 
transport  materials  corrosive  to  the  tank, 
does  the  upper  coupler  have  to  be 
removed?  Also,  does  Ihe  upper  coupler 
have  to  be  dropped  every  two  years  on 
lined  cargo  tanks  used  to  transport 
"lading  corrosive  to  the  tank"? 

A52.  Yes,  for  cargo  tanks  transporting 
lading  corrosive  to  the  tank,  the  upper 
coupler  must  be  removed  and  inspected 
at  least  once  every  two  years  as  set  forth 
in  §  180.4G7(d)(2)(ix),  which  covers 
external  visual  inspection  requirements. 

Q53^  If  a  tank  infrequently  transports 
product  "corrosive  to  the  tank",  does 
this  section  apply? 

A53.  Yes. 

Section  180.407(e)(2)(ii) 

Q54.  If  a  cargo  tank  is  lined,  does  the 
lining  test  suffice  for  the  internal  test? 
If  the  tank  is  marked  "K"  for  the  lining 
test,  can  it  also  be  marked  "I"  for  the 
internal  visual  inspection? 

A54.  A  lined  cargo  tank  is  subject  to 
§  180.407  (e)  and  (f)  and  must  be  marked 
for  each  test.  The  markings  verify  that 
the  required  inspections  and  tests  have 
been  completed  successfully. 

Section  180.407(1) 

Q55.  Some  linings,  such  as  Herosite. 
are  used  to  protect  the  product  from  the 
tank,  rather  than  the  tank  from  the 
product.  Do  tanks  with  such  linings 
have  to  be  inspected? 


ASS.  No,  only  when  the  lining  is  used 
to  protect  a  tank  that  is  used  to  transport 
ladings  corrosive  to  the  tank. 

Q56.  Is  an  epoxy  coating 
(approximately  12  mills  thick  dry)  that 
is  installed  in  some  MC  306  and  MC  307 
aluminum  and  steel  tanks  considered  a 
lining  or  cladding? 

A56.  The  epoxy  coating  described 
would  be  considered  a  lining  if  it  is 
used  to  protect  the  tank  from  materials 
corrosive  to  the  tank/valve  and  must  be 
inspected  as  prescribed  by  §  180.407 
(e)(2)(ii)  and  (f).  A  cladding  is  a  metal 
that  has  been  bonded  with  another 
metal  (for  example,  nickel  clad  steel);  it 
is  not  considered  a  lining. 

QS7.  If  a  cargo  tank  owner  is 
transporting  a  lading  that  is  considered 
corrosive  to  the  tank  shell,  but  does  not 
require  a  CORROSIVE  placard,  is  the 
thickness  test  required  every  two  years? 

A57.  Yes,  if  the  material  is  corrosive 
to  the  tank/valve,  the  thickness  test  is 
required  every  2  years.  However,  if  the 
cargo  tank  measures  less  than  the  sum 
of  the  minimum  prescribed  thickness, 
plus  one-fifth  of  the  original  corrosion 
allowance,  the  tank  must  be  tested 
annually  (see  §  180.407(i)(l)). 

Section  180.407(g) 

Q58.  Section  180.407(g)(1)  requires 
that  external  and  internal  visual 
inspections  must  be  performed  as  a  part 
of  the  pressure  test.  Some  companies 
wish  to  register  with  DOT  and  perform 
their  own  visual  inspections,  but  c^t  the 
pressure  test.  Is  a  company  required  to 
perform  the  pressure  test  and  the  visual 
inspection  or  may,  for  example, 
Company  A  accept  the  visual  inspection 
results  of  Company  B  to  satisfy  the 
requirements  of  this  section? 

A58.  Separately  registered  facilities 
may  perform  the  external  and  internal 
visual  inspections  and  pressure  tests  if 
done  at  the  same  time.  RSPA  has 
proposed  to  revise  §  180.409(b)  to  clarify 
that  the  visual  inspections,  when 
performed  as  part  of  the  pressure  test, 
must  be  done  by  a  Registered  Inspector. 
See  HM-183C  (58  FR  12316,  March  3, 
1993). 

Section  180.407  (g)  and  (h) 

Q59.  If  a  cargo  tank  is  pressure  tested, 
can  the  cargo  tank  be  marked  as 
successfully  passing  for  the  annual 
leakage  test,  or  must  a  separate  leakage 
test  be  done?  If  a  separate  leakage  test 
must  be  done,  why  is  it  required? 

A59.  The  pressure  test  (§  180.407(g)) 
and  the  leakage  test  (§  180.407(h))  may 
be  done  at  the  same  time,  but  all 
requirements  must  be  met  for  each  test. 
The  pressure  test  is  intended  to  test 
structural  integrity  while  the  leakage 
test  is  intended  to  detect  leaks.  The 
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pressure  levels  prescribed  and  the 
acceptance  criteria  era  different  for  each 

type  of  test. 

Section  180.407(gKlKii) 

060.  All  reclosing  pressure  relief 
valves  are  required  to  be  removed  from 
a  cargo  tank  for  inspection  and  testing. 
Is  the  pressiue  actiiated  -vent  prescribed 
in  §  178.341-4(d)(2)  considered  a 
reclosing  pressure  retief  valve?  Must  it 
be  tested  for  conformance  to  §  178.341- 
4(d)(2);  that  is,  set  to  open  at  not  less 
than  3  psig  and  dose  when  the  pressure 
drops  to  3  psig  or  below? 

A60.  Yes,  MC  306  cargo  tank  pressure 
actuated  venting  devices  are  considered 
reclosing  pressure  relief  valves.  These 
vah^es  must  be  tested  for  conformance 
with  $  178.341-4(d)(2)  as  stated  in  the 
question  above  (see 
§180.407(j?Hl)(ii)(A)). 

Q6J.  Sec;. on  180.407(g}tl)(iiMA) 
states  "Each  reclosing  pressure  relief 
valve  must  open  at  the  required  set 
pressure  and  reseat  to  a  leak-tight 
condition  at  90  percent  of  the  set-to- 
discharge  pressure  or  the  pressure 
prescribMsd  for  the  applicable  cargo  tank 
specification."  Pressure  reHef  valves 
(pressure  actuated  vents)  installed  on 
MC  306  cargo  tanks  do  not  have  a 
required  set  pressure.  The  only 
requirement  is  that  the  pressure 
actuated  vent  open  at  not  less  than  3 
psig  (§  178.341-4(dM2))  and  the  closing 
pressure  may  be  any  pressure  below  3 
psig.  Typically  pressure  relief  valve 
settings  may  be  anywhere  from  3.0  to 
3.5  psig.  As  applicable  to  MC  306  cargo 
tanks,  does  this  mean  only  that  the 
pressure  actuated  vents  may  not  open  at 
less  than  3  psig? 

A61.  Yes,  this  is  correct.  MC  306 
specificatic:.  requirements  apply. 

Section  180.407fg)(l)(iii) 

Q62.  If  an  upper  coupler  was  removed 
for  inspection  six  nuuiths  earlier,  does 
it  have  to  be  removed  for  inspection 
when  a  pressure  test  is  performed? 

A62.  Removal  of  the  upper  coupler  for 
external  inspection  is  part  of  the 
pressure  test  (§  180.407(g)).  Chi  most 
cargo  tanks  that  means  every  5  years. 
Severe  service  conditions  may  make  it 
prudent  that  an  owner  conduct  more 
frequent  inspections  and  tests  of  the 
type  set  forth  by  DOT.  or  perform 
additional  types  of  inspections  and 
tests,  but  the  "minimum  requirements" 
of  the  regulation  must  be  met. 

Q63.  When  welding  is  performed  on 
a  cargo  tank  wall  and  the  tank  is 
pressure  tested  the  upper  coupler  must 
be  removed  for  inspection.  However,  if 
the  cargo  ta"k  is  in  corrosive  service, 
the  upper  coupler  does  not  have  to  be 


removed  for  inspection.  Does  this  make 
sense? 

A63.  If  repair  welding  is  done  on  a 
truck-mounted  carg»tank,  or  on  a  cargo 
tank  (compartment)  which  does  not 
inchide  an  upper  coupler,  there  is  no 
need  to  remove  the  upper  coupler.  If  a 
cargo  tank  is  used  to  transport  lading 
corrosive  to  the  tank,  the  upper  coupler 
must  be  removed  and  inspected  once 
every  two  years  (see  S  180.407td)(2)Ux)). 

Section  180.4O7(gXlMv) 

Q64.  Does  an  owner  with  a  fleet  of 
twenty  MC  307  cargo  tanks  have  until 
September  1, 1995  to  pressure  test  these 
units? 

A64.  No.  An  owner  of  five  or  more 
specification  cargo  tanks  had  to  start 
pressure  testing  at  least  20  percent  of 
the  tanks  in  his  ownership  each  year 
beginning  in  1991.  An  owner  who  has 
fewer  than  five  specification  cargo  tanks 
has  until  August  31, 1995  to  pressure 
test  these  units. 

Section  180.407(hMl) 

Q65.  The  only  description  of  the 
leakage  test  is  that  the  lest  pressure 
must  be  held  for  5  minutes.  What  is  the 
criteria  for  pass  or  failure?  If  each  weld 
seam  and  mechanical  connection  must 
be  soaped  for  bubbles,  this  will  be  an  all 
day  test. 

A65.  Registered  inspection  focilities 
are  capable  of  determining  whether 
leakage  occurs  and  locating  it  in  various 
ways.  The  pressure  and  time 
requirements  are  performance  related, 
not  based  on  the  technique  used.  In 
some  cases,  soap  bubbles  might  be  the 
best  tefihnique  for  the  job. 

Q66.  Can  cargo  tanks  (for  example, 
MC  330  and  MC  331)  that  have  a  design 
pressure  of  265  psig  with  a  maximum 
operating  internal  pressure  of  175  psig, 
based  on  high  ambient  temperature, 
used  in  dedicated  service  for  hquefied 
petroleum  gas  and  anhydrous  ammonia, 
or  interchangeably  in  both  services,  be 
pressure  tested  at  150  psig? 

A66.  No.  Section  180.407(h)(l)(i) 
provides  that  a  cargo  tank  with  a  MAWP 
of  100  psig  or  greater  may  be  leak  tested 
at  its  maximum  normal  operating 
pressure  provided  it  is  in  dedicated 
service(s).  Because  the  maximum 
normal  operating  pressure  of  the  cargo 
tank  is  sometimes  as  high  as  175  psig, 
it  must  be  leak  tested  at  no  less  than  1 75 
psig.  Environmental  factors  and 
operating  procedures  greatly  influence 
the  maximum  (annual)  nonnal  operating 
pressure. 

Section  180.407(h)(2) 

0^7.  The  use  of  EPA  Method  27  as  an 
alternative  I«ak  test  "where  apphcable" 
has  generated  many  questions.  How 


does  a  carrier  determine  if  he  is  In  such 
an  area?  Is  it  where  the  cargo  tank  is 
based,  the  cargo  lank  is  operated,  or  the 
test  conducted?  If  a  cargo  tank  tested  by 
Method  27  in  a  "where  applicable"  area 
is  transferred  to  anothw  area,  does  it 
have  to  be  retested  in  accordance  with 
§  180.407(h)(1)?  Can  Method  27  be  used 
on  MC  306  cargo  tanks  that  are  not  used 
to  transport  gasoline?  Has  any  thought 
been  given  to  making  Method  27  an 
acceptable  alternative  everywhere? 
A67.  The  EPA  Method  27  test  is 
applicable  to  gasoline  delivery  tanks 
that  are  operated  in  jurisdictions 
identified  in  subpart  C  of  40  CFR  part 
81 ,  where  the  release  of  gasoline  vapors 
poses  an  environmental  hazard. 
Delivery  tanks  operated  in  these 
jurisdictions  must  be  equipped  with 
vapor  collection  equipment.  RSPA  has 
simply  authorized  the  test  as  an 
acceptable  alternative  to  part  180 
leakage  testing  in  order  to  avoid  the 
imposition  of  essentially  dupUcate 
requirements.  RSPA  has  proposed  in 
HM-183C  (58  FR  12316.  March  3, 1993) 
to  allow  the  u.se  of  EPA  Method  27  as 
an  alternative  leakage  test  for  EXDT  406 
specification  cargo  tanks  that  are  fitted 
with  vapor  collection  equipment,  and 
are  intended  for  use  in  gasoline  or 
benzene  delivery  service  only,  without 
regard  to  geographical  location. 

Section  180.407(i) 

Q68.  How  do  these  regulations,  such 
as  thickness  testing,  apply  to  fiberglass 
cargo  tanks  buih  under  exemption? 

A68.  Fiberglass  cargo  tanks  are 
manufactured  under  DOT  exemption. 
The  exemption  requires  cargo  tanks  to 
be  retested  and  inspected  as  prescribed 
for  DOT  specification  cargo  tanks. 
Therefore,  fiberglass  cargo  tanks  are 
subject  to  applicable  portions  of  part 
180  and  to  any  special  provisions  of  the 
exemption.  For  example,  periodic 
acoustic  resonance  testing  may  be 
required  by  the  exemption. 

Q69.  Are  cargo  tanks  used  to  transport 
anhydrous  ammonia  (NH3)  required  to 
be  thickness  tested? 

A69.  If  experience  has  proven  that  a 
particular  product  is  corrosive  to  the 
tank/valve,  the  cargo  tank  must  be 
thickness  tested. 

Section  180.411 

Q70.  Is  there  anything  in  part  180  that 
requires  inspection  of  a  cargo  tank  for 
length  of  dents,  cuts,  digs,  or  gouges,  or 
which  requires  any  corrective  action? 

A70.  Subpyart  E  of  part  180  does  not 
deal  with  the  length  of  dents,  cuts,  digs 
or  gouges,  but  rather  with  the  depth  erf 
the  defect  (see  §  180.411(b)). 

071.  How  does  RSPA  intend  CGA 
Pamphlet  C-6  to  be  used  in  cargo  tank 
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inspection,  maintenance,  or  repair?  Is 
this  entire  publication  incorporated  by 
reference,  or  is  the  publication  just  to  be 
used  for  informational  purposes? 

A71.  RSPA  intends  that  CGA 
Pamphlet  C-6  be  used  as  reference 
material  for  definitions  and 
measurement  techniques. 

Section  180.413 

Q72.  Does  the  HMR  prohibit  the  use 
of  patches  or  overlays  in  repair  of 
specification  cargo  tanks  or  ASME  cargo 
tanks? 

A72.  RSPA  neither  endorses  nor 
prohibits  specific  specification  cargo 
tank  repair  procedures.  However,  use  of 
"patches  or  overlays"  is  not 
recommended.  The  National  Board  of 
Boiler  and  Pressxu'e  Vessel  Inspectors 
exercises  control  over  repair  of  ASME 
vessels. 

C173.  A  cargo  tank  motor  vehicle's 
nameplate  Indicates  it  has  four 
compartments.  The  owner  of  the  vehicle 
drills  holes  in  the  bulkheads  between 
each  compartment  so  the  tank  functions 
as  if  it  were  a  single  compartment  cargo 
tank.  What  change,  if  any,  should  be 
made  to  the  nameplate,  and  who  is 
authorized  to  change  the  plate? 

A73.  Each  "compartment"  is  a 
separate  cargo  tank.  The  action 
described  converts  these  bulkheads  into 
baffles  and  reduces  the  number  of  cargo 
tanks  on  the  cargo  tank  motor  vehicle, 
resulting  in  a  design  change. 
Nameplates  and  certification  documents 
must  be  changed  to  describe  the 
modified  vehicle.  The  person 
performing  the  modification  must 
adhere  to  §  180.413,  including  changing 
nameplates.  RSPA  has  proposed  that,  if 
a  modification  results  in  a  design 
change,  a  Design  Certifying  Engineer 
must  approve  the  design  of  the  modified 
cargo  tank  and  a  Registered  Inspector 
must  certify  the  modified  cargo  tank 
(proposed  §  180,413(e)(5);  58  FR  12327). 

Q74.  Do  the  ASME  quaUfied  weld 
procedures  apply  to  non-ASME  cargo 
tanks,  for  example,  MC  306? 

A74.  Yes,  welding  performed  on  a 
non-ASME  cargo  tank  that  meets  a  DOT 
specification  must  be  performed  by  a 
manufacturer  who  holds  an  ASME 
Certificate  of  Authorization  for  use  of 
the  ASME  "U"  stamp  or  a  repairer  who 
holds  a  National  Board  Certificate  of 
Authorization  for  the  use  of  the  "R" 
stamp  (see  §  107.503).  To  qualify  for  an 
ASMJE  "U"  stamp  or  an  National  Board 
"R"  stamp,  the  manufacturer  or  repairer 
must  be  certified  for  each  type  of  weld 
procedure  that  will  be  performed.  As  a 
part  of  the  quality  control  program,  all 
cargo  tank  welding  procedures  must  be 
in  accordance  with  the  ASME  Code. 


Section  180.413(b) 

Q75.  If  a  cargo  tank  has  been  repaired, 
do  external  and  internal  inspections 
have  to  be  performed  before  pressure 
testing  the  tank? 

A75.  By  definition,  "repair"  involves 
welding  on  the  cargo  tank  wall. 
Compliance  with  $  180.413  is  reouired, 
particularly  paragraphs  (b)(3)  ana  (4). 
External  and  internal  inspections  are 
not  specifically  required  by  the  HMR; 
nonetheless,  it  is  a  good  practice,  at  a 
minimum,  to  visually  inspect  the  area 
both  externally  and  internally,  before 
and  after  the  weld  repair. 

Q76.  A  pressure  test,  including  an 
external  and  an  internal  inspection,  was 
performed  on  a  cargo  tank  in  accordance 
with  S  180.407(g).  The  next  day  the 
driver  backed  up  the  cargo  tank  and 
punctured  a  hole  in  the  rear 
compartment  What  is  required  to  repair 
the  puncture?  Are  the  pressure  relief 
vents  on  the  repaired  compartment 
required  to  be  bench  tested? 

A76.  The  scenario  described  is 
addressed  in  $  180.407(b),  which  states 
that  the  tests  and  inspections  prescribed 
in  §  180.407  are  reqjiired  for  a  repaired 
cargo  tank  (compartment).  Section 
180.413  contains  additional 
requirements  for  repair  operations.  See 
also  other  Q&A's  to  §  180.413(b). 

There  is  no  reason  to  bench  test  all 
pressure  relief  vents  unless  some 
mitigating  circumstances  are  involved, 
such  as  accident  damage  to  the  reclosing 
pressure  relief  valves. 

Q77.  For  a  cargo  tank  that  has  been 
repaired,  can  a  visual  inspection  be 
performed  only  in  the  area  of  the  repair? 

A77.  Paragraphs  (b)(1)  and  (b)(2) 
apply  to  inspections  and  tests  under 
certain  stated  conditions  prior  to  repair. 
Paragraphs  (b)(3)  and  (b)(5)  also  apply 
prior  to  any  repair,  while  (b)(4)  may  or 
may  not  relate  to  repair.  See  §  180.413 
for  additional  information  on  repair, 
modification,  stretching  and 
rebarrelling. 

Q78.  Section  180.413(b)(4)  states  that 
the  suitability  of  a  repair  must  be 
determined  by  testing  prescribed  in  the 
applicable  specification,  which  would 
be  a  pressure  and/or  leakage  test.  For  a 
DOT  406  cargo  tank  motor  vehicle, 
would  testing  be  required  under 
§178.348-13? 

A76.  Paragraph  (b)(4)  addresses  repair 
and  modification  affecting  the  structural 
integrity  of  a  cargo  tank.  A  pressiu«  test 
is  intended  to  provide  a  test  of 
structural  integrity;  therefore,  pressure 
testing  in  accordance  with  §  178.346- 
13(b)  is  appropriate  for  a  DOT  406  cargo 
tank  motor  vehicle.  However,  for  a 
minor  repair  not  affecting  structural 
integrity,  a  leakage  test  in  accordance 


with  §  178.346-13(c)  could  be 
acceptable.  This  decision  would  be 
made  by  the  cargo  tank  owner  and  the 
Registered  Inspector. 

Section  180.413  (d)(2)(v)  and  (d)(3) 

Q79.  What  information  must  be 
marked  on  the  supplemental 
specification  plate  and  manufacturer's 
certificate  which  must  be  issued  when 
a  cargo  tank  is  stretched  or  rebarrelled? 

A79.  When  "stretching  or 
rebarrelling"  a  cargo  tank  results  in  a 
change  to  the  information  marked  on 
the  original  (or  existing)  specification 
plate,  the  plate  must  be  altered  to  reflect 
the  new  information.  Similarly,  if  this 
"stretching  and  rebarrelling"  changes 
the  original  approved  design,  it  must  be 
recertified  by  a  Design  Certifying 
Engineer. 

Section  180.415 

Q80.  This  section  states  that  cargo 
tanks  must  be  marked  with  the  test  date 
(month  and  year)  followed  by  the  type 
of  inspection  (for  example,  10-91  VK). 
Is  this  the  only  sequence  that  may  be 
used?  For  example,  is  it  acceptable  to 
mark  a  cargo  tank  "VK  10-91"? 

A80.  The  prescribed  sequence  of  date 
and  type  of  markings  at  S  180.415  has 
been  removed  under  HM  181/189 
corrections  (57  FR  45447,  October  1, 
1992). 

Q81.  Section  180.415  does  not  exempt 
newly  manufactured  cargo  tanks  from 
the  test  and  inspection  markings. 
Because  some  tanks  may  be  in  inventory 
for  a  period  of  time  before  sale,  may  a 
manufacturer  of  a  newly  manufactured 
cargo  tank  apply  the  markings  specified 
in  §  180.415(b),  using  the  date  of 
delivery  to  the  customer? 

A81.  Paragraph  180.415(a)  states  that 
the  markings  are  to  be  applied  to  cargo 
tanks  successfully  completing  the  test 
and  inspection  requirements  of 
§  180.407.  Section  180.3,  containing 
purpose  and  scope,  states  that  Part  180 
prescribes  requirements  pertaining  to 
maintenance,  reconditioning,  repair, 
inspection  and  testing  of  packagings, 
and  any  other  function  having  an  effiact 
on  the  continuing  qualification  and  use 
of  a  packaging.  Newly  constructed  cargo 
tanks  may  be  marked  in  accordance 
with  §  180.415  if  tested  in  accordance 
with  S  180.407,  but  such  markings  are 
not  required.  The  cargo  tank 
manufacturer  is  required  to  marie  the 
original  test  date  on  a  newly  constructed 
specification  cargo  tank  (see  §§  178.337- 
17, 178.340-10  and  178.345-14).  After  a 
cargo  tank  has  been  constructed,  marked 
and  certified,  the  cargo  tank  motor 
vehicle  must  be  tested  and  inspected  in 
accordance  with  the  schedule  shown  in 
the  table  in  S  180.407(c).  The  first  such 
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requalification  test  or  inspection  must 
be  performed,  at  the  interval  period 
shown  in  the  table,  after  the  original  test 
date.  The  earliest  date  shown  is  6 
months  after  the  certification  date. 

Q82.  If  a  cargo  tank  manufacturer 
decides  to  mark  a  newly  constructed 
cargo  tank  motor  vehicle  with  §  180.415 
markings,  are  the  tests  and  inspections 
performed  in  accordance  with  §  180.407 
or  with  part  178  specification 
requirements?  Also,  is  a  written  report 
required  to  be  completed  in  accordance 
with  §  180.417(b)? 

A82.  Section  180.415(a)  states  that  the 
specified  markings  are  to  be  applied  to 
cargo  tanks  successfully  completing  the 
test  and  inspection  requirements  of 
§  180.407.  In  addition.  §§  180.2  and 
180.3  state  that  any  person  who 
performs  a  function  prescribed  in  Part 
180  or  marks  a  packaging  as  meeting  the 
requirements  of  Part  180  shall  do  so  in 
accordance  with  that  part.  If  a 
manufacturer  elects  to  perform  the  tests 
or  inspections  and  marks  the  cargo  tank 
to  show  the  tests  or  inspections  were 
successfully  completed,  the  written 
report  specified  in  §  180.417(b)  also 
must  be  completed. 

Q83.  Is  there  any  provision  for 
marking  a  tank  to  indicate  that  an  upper 
coupler  has  been  removed  for 
inspection?  Some  carriers/ 
manufacturers  have  marked  their  tanks 
UC  or  UP  with  the  date  the  work  was 
done.  Would  such  markings  constitute  a 
violation  of  this  section  if  presented 
with  the  other  test  dates? 

A83.  There  is  no  provision  for 
marking  a  cargo  tank  motor  vehicle  to 
indicate  removal  of  the  upper  coupler 
for  inspection.  The  record  of  inspection 
should  cover  this  operation.  The 
marking  described  is  not  required,  but 
neither  is  it  prohibited. 

Section  180.417(a)(1) 

Q84.  Each  owner  of  a  specification 
cargo  tank  is  required  to  retain  the 
manufacturer's  data  report  or  certificate 
and  related  papers  throughout  the 
period  of  ownership  of  the  specification 


cargo  tank  and  for  one  year  thereafter. 
If  the  owner  is  the  motor  carrier 
operating  the  cargo  tank,  would  the 
manufacturer's  data  report  be  acceptable 
in  place  of  a  manufacturer's  certificate 
and  related  papers?  Would  it  make  a 
difl'erence  if  the  cargo  tank  is  an  ASME 
tank? 

A84.  As  stated  in  S  180.417(a)(1),  a 
motor  carrier  who  is  the  owner  may  use 
either  the  manufacturer's  data  report  or 
the  manufacturer's  certificate  and 
related  papers  certifying  that  the 
specification  cargo  tank  identified  in  the 
documents  was  manufactured  and 
tested  in  accordance  with  the  applicable 
specification.  The  document  certifying  a 
cargo  tank  as  meeting  a  DOT 
specification  is  identified  as  a 
manufacturer's  certificate.  When  a  cargo 
tank  is  constructed  and  stamped  in 
conformance  with  the  ASME  Code,  the 
document  certifying  it  as  an  ASME  tank 
is  identified  as  a  manufacturer's  data 
report.  If  a  DOT  specification  cargo  tank 
also  is  an  ASME  tank,  the  motor  carrier 
must  have  documentation  to  support 
both. 

Sections  180.417(a)(2)  and  178.337- 
18(b) 

Q85.  Section  180.417(a)(2)  requires  a 
motor  carrier  who  is  not  the  owner  of 
a  specification  cargo  tank  to  retain  a 
copy  of  the  manufacturer's  certificate 
and  related  papers  at  its  principal  place 
of  business.  Can  a  motor  carrier  choose 
to  retain  only  copies  of  the 
manufoct\u«r's  data  reports?  Former 
8 177.814  permitted  a  motor  carrier  to 
retain  either  document. 

A85.  Section  180.417(a)(2)  requires  a 
motor  carrier  who  is  not  the  owner  to 
retain  a  copy  of  the  vehicle  certification 
report;  that  is,  the  applicable  document 
certifying  that  a  cargo  tank  was 
manufactured  and  tested  in  accordance 
with  the  applicable  specification.  The 
manufactvuer's  data  report  may  not  be 
substituted  for  the  manufecturer's 
certificate.  Refer  also  to  the  Q&A  to 
§  180.417(a)(1). 


Section  180.417(a)(3)(ii) 

Q86.  This  section  implies  that  owners 
of  ASME  Code  stamped  cargo  tanks 
manufactured  before  April  22, 1994, 
must  retain  both  the  manufacturer's 
certificate  and  the  manufacturer's  data 
report.  Is  it  a  violation  if  the  owner 
retains  only  one  of  these  documents? 

A86.  Yes.  For  an  ASME  tank,  an 
owner  must  have  the  manufacturer's 
data  report.  In  addition,  the  owner  must 
nave  the  manufacturer's  certificate,  the 
alternative  report  authorized  in 
§  180.417(a)(3)(ii),  or  the  competent 
testing  agency's  certificate  authorized  in 
certain  obsolete  specifications,  for 
example,  §  178.330-18  for  MC  310  cargo 
tanks.  See  Q&A  to  §  180.417(a)(1). 

Q87.  Can  a  manufacturer's  certificate 
serve  as  the  test  and  inspection  report 
specified  in  §  180.417(b)? 

A87.  No.  The  manufacturer's 
certificate  certifies  that  a  cargo  tank 
motor  vehicle  was  manufactured  and 
tested  in  accordance  with  the 
application  part  178  specification.  The 
test  and  inspection  report  certifies  that 
a  cargo  tank  successfully  passed  the 
continuing  qualification  inspections  and 
tests  prescribed  in  part  180. 

Q88.  Can  one  test  and  inspection 
report  be  completed  when  multiple  tests 
and  inspections  are  performed  on  a 
cargo  tank  under  §  180.407? 

A88.  Yes.  A  single  test  and  inspection 
report  may  be  used  when  multiple  tests 
and  inspections  are  performed  under 
§  180.407,  provided  the  report  meets  the 
requirements  specified  in  §  180.417(b). 

Section  1 80.41 7(b)(l)(viii) 

Q89.  Do  repair  facilities  need  to  keep 
a  final  copy  of  tests  and  inspection 
papers  with  the  customer's  signature 
and  date  of  signature? 

A89.  This  paragraph  does  not  require 
repair  facilities  to  retain  copies  of  post- 
repair  tests  and  inspections,  but  RSPA 
considers  this  t"  be  a  good  business 
practice  (see  §lBu.417{a)(l)). 
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UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  btHs  from  the  current 
session  of  Congress  which 
have  become  Fe<jeral  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-52^- 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  Vne  Supenntenderrt  of 
Documents.  U.S.  Government 
Pnnting  Office,  Washington, 
DC  20402  (phone.  202-512- 
2470). 

H.R.  2074/P.L.  103-101 

To  auttx)rize  appropriations  for 
the  American  Folklife  Center 
for  fiscal  years  1994  and 
1995.  (Oct.  8.  1993;  107  Stat. 
1020;  1  page) 

H.R.  3051/P.L.  103-102 

To  provide  that  certain 
property  located  in  the  State 
of  Oklahoma  owned  by  an 
Indian  housing  authority  for 
\he  purpose  of  providlr>g  low- 
incon>e  housing  shall  be 
treated  as  Federal  property 
under  the  Act  of  September 
30,  1950  (Public  Law  874. 
81st  Congress).  (Oct  8.  1993. 
107  Stat.  1021;  1  page) 

S.  1130/P.L  103-103 

Federal  Employees  Leave 
Sharing  AmerxJments  Act  of 

1993  (Oct.  8.  1993;  107  Stat 
1022;  3  pages) 

H.R.  38/P.L.  103-104 

To  establish  the  Jemez 
Natior^al  Recreation  Area  in 
the  State  of  New  Mexico,  and 
for  ottier  purposes.  (Oct.  12, 
1993;  107  Stat.  1025;  5 
pages) 

H.R.  2608/P.L.  103-105 
To  provide  lor  the 
reauttxjnzation  of  ttie 
collection  and  pxjblication  of 
quarterly  rinancial  statistics  by 
the  Secretary  of  Commerce 
through  fiscal  year  1998.  arxJ 
for  other  purposes.  (Oct  12, 
1993;  107  Stat.  1030;  1  page) 

S.  1381^.L  103-106 
National  Forest  Foundation 
Act  Amerxlment  Act  of  1993 
(Oct  12,  1993;  107  Stat. 
1031;  2  pages) 

S.J.  Res.  102/P.L  103-107 
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Rules  and  Regulations 


Federal  Register 
Vol.  58.  No.  199 
Monday.  October  18,  1993 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appticatxlity  and  legal  effect,  most  of  wtvch 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations.  «yt)tch  is  published  urtder 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendem  of  Documents.  Prices  of 
new  books  are  Usted  m  tt>e  first  FEDEFIAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPafl39 

[Docket  No.  S2-NMI-220-AD;  Amendment 
39^709;  AD  93-20-02] 

Ainworthiness  Directives;  McDonnell 
Douglas  Model  DC-8  Series  Airplanes 
Equipped  With  a  Cargo  Conversion 
Modification  Installed  in  Accordance 
With  Supplemental  Type  Certificate 
(STC)  SA1602SO  or  SA421NW 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-8  series  airplanes, 
that  currently  requires  a  revision  to  the 
FAA-approved  Airplane  Flight  Manual 
Supplement  to  include  detailed 
procedures  for  use  of  the  cargo  door 
warning  light  system;  and  repetitive 
inspections  of  the  cargo  door  warning 
system  wiring  to  detect  damage  to  the 
wiring  or  the  door  latching  roller 
mechanism,  and  repair  or  replacement 
of  damaged  components.  This 
amendment  revises  the  existing  AD  by 
requiring  that  the  cargo  door  indicating 
light  circuit  breaker  not  be  disabled. 
This  amendment  is  prompted  by  the 
FAA's  review  of  data  indicating  that 
disabling  of  that  circuit  breaker  may 
derive  the  flight  crew  of  necessary 
information.  The  actions  specified  by 
this  AD  are  intended  to  prevent  loss  of 
the  cargo  door,  damage  to  flight  control 
surfaces,  and  reduced  controllability  of 
the  airplane. 

DATES:  Effective  November  17, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ozzie  Lopez,  Aerospace  Engineer. 
Airframe  Branch,  ACE-120A.  FAA. 
Small  Airplane  Directorate.  Atlanta 
Aircraft  Certification  Office,  Suite  210C 


1669  Phoenix  Parkway.  Atlanta,  Georgia 
30349:  telephone  (404)  991-2910;  fax 
(404) 991-3606. 
SUPPt.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
92-02-05.  Amendment  39-8141  (57  FR 
180.  January  3. 1992).  which  is 
applicable  to  certain  McDonnell 
Douglas  Model  DC-8  series  airplanes, 
was  published  in  the  Federal  Register 
on  June  18.  1993  (58  FR  33574).  The 
action  proposed  to  require  a  new 
revision  to  the  FAA-approved  Airplane 
Flight  Manual  Supplement  to  include 
detailed  procedures  for  use  of  the  cargo 
door  warning  light  system;  and  to 
continue  to  require  repetitive 
inspections  of  the  cargo  door  warning 
system  wiring  to  detect  damage  to  the 
wiring  or  the  door  latching  roller 
mechanism,  and  repair  or  replacement 
of  damaged  components.  The  action 
also  proposed  to  limit  circuit  breaker 
disabling  to  the  door  operating  systems. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 
The  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  58  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $3,190.  or  $55  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 


"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFK 
11.89. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8141  (57  FR 
180,  January  3, 1992),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-8709,  to  read  as  follows: 

93-20-02  McOonnell  Douglas:  Amendment 
39-8709.  Dociiet  92-NM-220-AD. 
Supersedes  AD  92-02-05,  Amendment 
39-8141. 

Applicability:  Model  DC-8-61.  -62.  -63, 
and  -73  series  airplanes  equipped  with  a 
cargo  conversion  modification  installed  in 
accordance  with  Supplemental  Type 
Certificate  (STC)  SA1802SO;  and  Model  DC- 
8-21,  -32,  -33.  and  -51  series  airplanes 
equipped  with  a  cargo  conversion 
modification  installed  in  accordance  with 
STC  SA421NW;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  cargo  door,  damage 
to  flight  control  surfeces,  and  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Within  7  days  after  the  effective  date  of 
this  AD.  revise  the  Limitations  Section  of  the 
appropriate  FAA-approved  Airplane  Flight 
Manual  Supplement  (AFMS)  by  replacing 
item  5  in  the  AFMS  for  SA1802SO.  and  item 
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6  in  the  AFMS  for  SA421NW.  with  the 
following.  (This  may  be  Mxomplighed  by 
inserting  a  copy  of  this  AD  into  the  AFMS.) 
"Prior  to  initiating  the  cargo  door  closing 
sequence,  a  flight  crew  member  must  verify 
that  the  cargo  door  warning  light  is 
illuminated.  After  the  door  closing  sequence 
is  complete,  and  visual  verification  has  been 
made  that  the  latches  are  cloaed  and  the 
lockpins  are  properly  engaged,  a  flight  crew 
member  must  verify  that  the  cargo  door 
warning  li|iiht  is  extinguished,  and  then 
conduct  a  FRESS  TO-TEST  of  the  warning 
light  to  ensure  that  the  light  is  operational. 
Pull  the  cargo  door  circuit  brealiers  labeled 
"pump"  and  "valve"  prior  to  takeoff. 
Methods  for  documentation  of  compliance 
with  the  preceding  procedures  must  be 
approved  by  the  FAA  Principal  Maintenance 
Inspector  (PMI)." 

(b)  Within  7  days  after  lanuary  21, 1992 
(the  effective  date  of  AD  92-02-05. 
Amendment  39-6141),  and  thereafter  at 
intarvals  not  to  exceed  1(X)  hours  time-in- 
service,  (wrform  the  following  inspections: 

(1)  Inspect  the  cargo  door  wire  bundle 
between  the  exit  point  of  the  cargo  liner  and 
the  attachment  point  on  the  cargo  door  to 
detect  crimped,  frayed,  or  chafed  wires:  and 
inspect  for  damaged,  looae.  or  missing 
hardware  mounting  components.  Prior  to 
further  flight,  repair  any  damaged  wiring  or 
hardware  mounting  components  in 
accordance  with  FAA -approved  maintenance 
procedures. 

(2)  Inspect  the  cargo  door  latch  rollers  in 
the  lower  sill  of  the  cargo  door  opening  of  the 
airplane  to  ensure  that  all  twelve  rollers  can 
be  &eely  rotated  by  hand.  Prior  to  further 
flight,  replace  any  discrepant  roller 
components  found,  and  repair  any  rollers 
that  cannot  be  rotated  freely  by  hand,  in 
accordance  with  FAA-approved  maintenance 
procedures. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  hy  the  Manager,  Atlanta 
Aircraft  Certification  Office  (ACD).  ACE- 
115A,  FAA,  Small  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Atlanta  AGO. 

Note:  Information  concerning  the  existence 
of  approved  altemativ*  methods  of 
compliance  with  this  AD,  If  any,  may  be 
obtained  from  the  Atlanta  ACX). 

(d)  Special  flight  permits  may  be  issued  In 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  This  amendment  becomes  effective  on 
November  17, 1993. 

Issued  in  Rentoo,  Washington,  on  October 
9, 1993. 

Dairell  M.  Pedersoo, 

Acting  Manager.  Tmnsport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc  93-25420  Filed  lO-lS-03: 8:45  am] 
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14CFRPart39 

[Docfcat  No.  9»-NM-15»-AD:  AmamJimnt 
3»-670a;  AD  93-20-01] 

Airworthiness  Directives;  Beech 
Aircraft  Corporation  Model  4(X)A  and 
400T  (MMHary  T-1  A)  Airplanes 

AOEMCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Beech  Model  400A 
and  400T  (military  T-1  A)  airplanes. 
This  action  requires  inspection  to  verify 
that  the  wiring  of  the  engine  electronic 
fuel. control  (EFC)  start  circuit  and  the 
main  circuit  breaker  panel  has  been 
installed  properly;  modification  of 
wiring  installed  improperly;  and 
installation  of  a  non-conductive  sheet. 
This  amendment  is  prompted  by  a 
report  of  an  electrical  short  circuit 
between  the  main  bus  terminal  and  the 
sidewall  upholstery  panel.  The  actions 
speciHed  in  this  AD  are  intended  to 
prevent  smoke  and/or  fire  in  the 
cockpit. 
DATES:  Effective  November  2,  1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  November 
2. 1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  17, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
153-AD.  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Beech 
Aircraft  Corporation,  Commercial 
Services  Depariment,  P.O.  Box  85, 
Wichita.  Kansas  67201-0085.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton. 
Washington;  or  at  the  FAA,  Small 
Airplane  Directorate,  Wichita  Aircraft 
CertiHcation  Office,  1801  Airport  Road, 
room  100.  Mid-Continent  Airport. 
Wichita.  Kansas  67209;  or  at  the  OfRce 
of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700, 
Washington.  IXl 

FOR  FURTHER  MFORMATKM  CONTACT:  Dale 
A.  Vassalli,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ACE- 
130W.  FAA.  Small  Airplane  Directorate. 
WichiU  Aircraft  Certification  Office. 


1801  Airport  Road,  room  100.  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  telephone  (316)  946-4132;  fax 
(316)946-4407. 

SUPPt^MENTARV  INFORMATION:  Recently, 
the  FAA  received  a  report  that  the 
upholstery  panel  on  a  Beech  Model 
400T  (military  T-IA)  airplane  burned 
and  filled  the  cockpit  with  smoke,  due 
to  arcing  between  the  sheet  metal 
structure  of  the  upholstery  panel  and  an 
electrical  terminal  on  the  P147D6  bus 
wire.  Investigation  revealed  that  the 
F147D6  wire  terminal  was  installed, 
during  production,  with  insufHcient 
clearance  between  the  terminal  and  the 
upholstery  panel.  The  upholstery  panel 
may  have  been  forced  outward  by  the 
pilot  placing  objects  between  the  pilot's 
seat  and  the  upholstery  panel.  An 
electrical  short  between  this  bus 
terminal  and  the  sidewall  upholstery 
panel,  if  not  corrected,  could  result  in 
smoke  and/or  fire  in  the  cockpit. 

Further  investigation  of  this  incident 
indicated  that  the  standby  power  feeder 
wire  (16  gauge)  was  attached,  during 
production,  to  the  wrong  terminal  of  the 
circuit  breaker  (CB279).  Therefore, 
protection  for  the  22  gauge  wire  to  the 
engine  electronic  fuel  control  (EFC)  start 
circuit  was  lost.  This  22  gauge  wire  is 
approximately  23  feet  long  and  is  part 
of  a  wire  bundle. 

In  test  demonstrations.  Beech 
simulated  this  miswiring  by  connecting 
a  22  gauge  wire  to  a  circuit  that  was 
configured  similarly  as  on  the  affected 
airplane.  When  this  22  gauge  wire  drew 
more  than  21  amperes,  the  circuit 
breaker  opened  and  stopped  the  flow  of 
current.  The  heat  generated  by  this  22 
gauge  wire  was  sufficient  to  melt  the 
insulation  on  this  wire.  Had  this  wire 
been  in  a  wire  bundle,  as  it  would  have 
been  on  the  affected  airplane,  the 
insulation  on  other  wires  in  the  wire 
bundle  also  would  have  been  affected. 
The  loss  of  insulation  on  these  wires 
may  result  in  the  loss  of  other  systems 
on  the  airplane. 

Since  the  two  subject  circuits  (the  one 
in  the  engine  EFC  start  circuit  and  the 
other  in  the  main  circuit  breaker  panel 
(P147D6  wire)!  installed  on  Model  400T 
(military  T-IA)  airplanes  are  identical 
to  those  installed  on  Model  400A 
airplanes,  the  FAA  has  determined  that 
Model  400A  airplanes  may  be  subject  to 
the  same  unsafe  condition. 

This  investigation  also  revealed  that  a 
certain  moisture  (insulator)  shield  was 
not  installed  during  manufacture  of  the 
incident  airplane.  This  moisture  shield 
functions  as  a  moisture  barrier  between 
the  upholstery  panel  and  the  circuit 
breaker  f>anel.  Although  this  moisture 
shield  is  not  an  electrical  insulator,  if  it 
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had  been  installed,  it  may  have 
decreased  the  possibility  for  the  bus 
terminal  of  the  P147E>6  wire  to  make 
contact  with  the  upholstery  panel. 

The  FAA  has  reviewed  and  approved 
Beechcraft  Mandatory  Service  Bulletin 
2520,  dated  August  1993,  that  describes 
procedures  for  inspection  to  verify  that 
the  wiring  of  the  EFC  start  circuit  has 
been  properly  installed,  modiHcation  of 
improperly  installed  wiring,  and 
installation  of  a  non-conductive  sheet 
on  the  sidewall  upholstery  panel. 

Beech  Aircraft  Corporation  has  also 
issued  Beechcraft  Safety  Communique 
400-101,  dated  July  1993,  that  describes 
procedures  for  performing  an  insp)ection 
to  verify  prop>er  positioning  of  the  wire 
of  the  main  circuit  breaker  panel  and 
repositioning  of  the  improperly 
positioned  wire  of  the  main  circuit 
breaker  panel.  This  safety  communique 
also  recommends  that,  during  this 
inspection,  operators  verify  that  an 
appropriate  moisture  shield  is  in  place. 

bince  an  unsafe  condition  has  been 
identified  that  is  hkely  to  exist  or 
develop  on  other  Beech  Model  400A 
and  400T  (military  T-IA)  airplanes  of 
the  same  type  design,  this  AD  is  being 
issued  to  prevent  smoke  and/or  fire  in 
the  cockpit.  This  AO  requires  inspection 
to  verify  that  the  wiring  in  the  engine 
EFC  start  circuit  and  the  main  circmt 
breaker  panel  has  been  installed 
properly;  modification  of  wiring 
installed  improperly;  and  installation  of 
a  non-conductive  sheet.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  documents 
described  previously. 

This  AD  also  recommends  that 
operators  verify  that  the  moisture  shield 
is  installed. 

Since  a  situation  exists  that  requires 
the  immediate  adoption -of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triphcate  to  the  address  specified 
under  the  caption  "AOOflESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 


amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  speciHcally  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  res(>onse  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-153-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034.  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Vut  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aadwrity:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g};  and  14  CFR 
11.89. 

S  39.1 3    [AmwKlad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-20-01  Beech  Aircraft  Corporation: 

Amendment  39-8708.  Docket  93-NM- 
153-AD. 

Applicability:  Model  400A  airplanes 
having  serial  numbers  RK-45,  Rk-49  through 
RK-77  inclusive,  and  RK-79;  and  Model 
400T  (military  T-IA)  airplanes  having  serial 
numbers  TT-01  through  TT-42  inclusive, 
and  TT-44;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  smoke  and/or  fire  in  the 
cockpit,  accomplish  the  following: 

(a)  Within  25  hours  time-in-service  after 
the  effective  date  of  this  AD,  accomplish 
p>aragraphs  (sKl),  (a)(2),  and  (a)(3)  of  this  AD. 

(1)  Perform  a  general  visual  inspection  to 
verify  that  the  wiring  of  the  engine  electronic 
fuel  control  [EFC]  start  circuit  has  been 
installed  properly,  in  accordance  with 
Beechcraft  Mandatory  Service  Bulletin  2520, 
dated  August  1993.  If  the  wiring  has  been 
installed  improperly,  prior  to  further  flight, 
modify  the  wiring  in  the  engine  EFC  start 
circuit  in  accordance  with  the  service 
bulletin. 

(2)  Install  a  non-conductive  sheet,  part 
number  132-530027-13.  on  the  sidewall 
upholstery  in  accordance  with  Beechcraft 
Mandatory  Service  Bulletin  2520,  dated 
August  1993. 

(3)  Perform  a  general  visual  inspection  to 
verify  the  proper  positioning  of  the  end 
temiinals  on  wire  P147D6,  in  accordance 
with  Beechcraft  Safety  Communique  400- 
101,  dated  )uly  1993.  If  the  end  terminals 
have  t)een  positioned  improperly,  prior  to 
further  flight,  reposition  the  end  terminals  on 
wire  P147D6  in  accordance  with  the 
communique. 

Note:  While  accessing  the  main  circuit 
panel  to  comply  with  the  inspections 
required  by  this  paragraph,  as  a  convenience, 
operators  should  verify  that  moisture 
(insulator)  shields,  part  numbers  45A88859- 
11  and  45A88859-31.  are  installed,  in 
accordance  with  BEECHCRAFT  Beechjet 
400/400A  Maintenance  Manual.  Chapter  24- 
50-00.  If  any  shield  is  missing,  the  FAA 
recommends  that  it  be  replaced  with  an 
appropriate  shield  at  the  next  scheduled 
maintenance  aervioe. 

(b)  An  alternative  method  of  compliance  w 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
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Aircraft  Cartiricatioo  Office  (ACX)).  FAA. 
Small  AirplaiM  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Wichita  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Wichita  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  inspection  and  modification  of 
wiring,  and  the  installation  of  the  non- 
conductive  sheet,  shall  be  done  in 
accordance  with  Beechcraft  Mandatory 
Service  Bulletin  2520,  dated  August  1993. 
The  inspection  and  repositioning  of  the  end 
terminals  on  wire  P147D6  shall  be  done  in 
accordance  with  Beechcraft  Safety 
Communique  400-101.  dated  July  1993.  (The 
issue  dates  of  these  service  documents  are 
indicated  only  on  page  1  of  each  document; 
no  other  pages  of  the  documents  are  dated.) 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Ragisterin  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Ck>pies  may  be  obtained 
bom  Beech  Aircraft  Corporation,  Commercial 
Services  Department,  P.O.  Box  85.  Wichita, 
Kansas  67201-0085.  Copies  may  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington:  or  at  FAA.  Small  Airplane 
Directorate.  Wichita  Aircr«ft  Certification 
Office,  1801  Airport  Road,  Room  100.  Mid- 
Continent  Airport,  Wichita,  Kansas  67209;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW..  suite  700, 
Washington.  DC 

(e)  This  amendment  becomes  effective  on 
[Insert  date  15  days  after  date  of  publication 
in  the  Federal  Register]. 

Issued  in  Renton,  Washington,  on  October 
6. 1993. 

Dairell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc  93-25471  Filed  10-1 S-93: 8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  AOMmiSTRATION 

14  CFR  Part  1280 
RIN:  2700-AB31 

Grant  Regulations 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Final  rule. 

SUMMARY:  This  document  revises 
NASA's  regulations  for  grants,  including 
cooperative  agreements,  in  order  to 
streamline  the  requirements  for  their 
award  and  administration.  The  revisions 
are  intended  to  enable  NASA  grant 


officers  to  award  grants  within  30  days 
of  receiving  a  request  from  the  NASA 
technical  onice. 

EFFECTIVE  DATE:  December  1, 1993. 
FOR  FURTHER  INFORMATXM  CONTACT: 
David  K.  Beck.  (202)  358-0482. 

SUPPI.EMEt<TARY  INFORMATION: 

Background 

In  response  to  the  Notice  of  Proposed 
Rulemaking  (57  PR  47944  to  47964,  Oct. 
20. 1992),  NASA  received  141 
comments  from  19  persons. 

1.  Changes  Made  in  Response  to 
Comments 

The  definitions  of  "non-technical 
property"  and  "technical  property"  in 
§  1260.201(r)  (6)  and  (9)  were  revised  to 
include  synonymous  terms  ("general 
purpose  equipment"  and  "special 
purpose  equipment,"  respectively)  from 
Office  of  Management  and  Budget 
(OMB)  Qrcular  No.  A-21.  However,  the 
A-2 1  synonyms  were  not  used 
throughout  part  1260  because  OMB  has 
profK^ed  revisions  that  would  eliminate 
the  terms  from  A-21  (57  PR  58394. 
58397;  Dec.  9. 1992). 

Sections  402(d)(2)  and  605(b)  were 
revised  to  extend  the  date  for 
submission  of  the  summary  of  research 
to  90  days  after  the  expiration  date  of 
the  grant.  Sections  408(h)  and  604  were 
revised  to  extend  the  date  for 
submission  of  the  final  inventory  report 
to  60  days  after  the  expiration  date  of 
the  grant.  The  deadline  for  this  latter 
report  was  not  extended  to  90  days 
b€N[:ause  OMB  Circular  No.  A-110 
requires  NASA  to  decide  the  disposition 
of  certain  property  by  120  days  ^er  the 
expiration  date  of  the  grant. 

Section  1250.406(a)  was  revised  to 
identify  three  grant  provisions  that 
require  prior  approvals. 

In  the  Notice  of  Proposed  Rulemaking 
(§  1260.420(a),  57  PR  47952).  NASA  had 
proposed  that  total  expenditures  for 
travel  be  Umited  to  125  percent  (or  an 
increase  of  $1,000,  whichever  is  greater) 
of  the  amount  allotted  for  travel  in  the 
approved  budget.  Travel  which  would 
cause  this  limit  to  be  exceeded  would 
have  required  the  prior  approval  of  the 
administrative  grant  officer.  NASA 
received  numerous  comments  about 
imposing  this  prior  approval.  Pending 
fiuther  study  of  changes  that  grantees 
are  experiencing  with  budgeted  travel, 
NASA  is  deferring  the  adoption  of  the 
prior  approval 

2.  Other  Changes 

Sections  1260.101  and  1260.103(b) 
vrere  revised  by  removing  "Assistant 
Administrator  for  Procurement"  (Code 
H)  so  that  grant  regulations  may  be 


issued  by  the  Director,  Procurement 
Policy  Division  (Code  HP)  under 
authority  redelegated  by  Code  H  to  Code 
HP. 

The  list  of  grant  officers  in 
§  1260.104(e)  was  updated. 

In  §  1260.301(a),  "or  designee"  was 
added  in  order  to  permit  delegation  of 
authority  to  approve  other 
announcements.  In  the  second  sentence 
of  §  1260.301(c),  the  reference  was 
corrected  to  read  "FAR  48  CFR 
15.507(b)(4)." 

Section  1260.302(h)  was  added,  based 
on  §  1260.203  of  the  existing  grant 
regulation,  in  order  to  provide  guidance 
on  selecting  the  appropriate  award 
instrument  (grant,  cooperative 
agreement,  or  contract). 

The  address  for  the  Center  for 
Aerospace  Information  was  revised  in 
§§1260.305  and  1260.402(0(3). 

Sections  1260.404(a)  and  1260  504(a) 
were  revised  in  order  to  conform  NASA 
pohcy  to  OMB  Circular  No.  A-110  by 
removing  NASA's  right  to  unilaterally 
revoke  or  terminate  grants. 

Section  1260.412  was  corrected  to 
restore  the  references  to  14  CFR  parts 
1251  and  1252. 

3.  Other  Comments 

There  were  objections  to  NASA  using 
terms  Uke  "procurement  request"  and 
"procurement  package."  Although 
grants  are  not  procurements,  NASA  has 
not  developed  alternative  terms.  The 
existing  terms  for  these  internal 
documents  adequately  serve  the 
purpose  of  forwarding  funds  and 
supporting  documentation  from  the 
technical  office  to  the  procurement 
office. 

There  were  several  comments  that  the 
[>ohcies  in  part  1260  should  apply 
consistently  throughout  NASA  and  that 
exceptions  should  require  deviations. 
This  is  the  intent  of  part  1260. 

There  were  several  requests  for  NASA 
to  raise  thresholds  higher  than  ones 
stated  in  OMB  Circulars  No.  A-21  and 
A-110.  NASA  will  review  the 
thresholds  when  the  Grculars  are 
revised. 

Several  persons  asked  that  NASA  not 
apply  cost  sharing  to  imsolicited 
proposals  unless  a  statute  requires  it 
and  stated  that  basing  cost  sharing  on 
sales  to  non-Federal  entities  is 
inconsistent  with  the  program  income 
provision.  Sections  1260.301(d)(1),  . 
1260.303(d).  and  1260.422(e)  implement 
statutory  cost  sharing  requirements 
contained  in  the  annual  NASA 
appropriation  act.  When  a  grant 
includes  the  cost  sharing  special 
condition,  the  grantee  may  need  to  use 
any  program  income  to  meet  the 
grantee's  cost  sharing  requiremeDt 
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Several  comments  suggested 
eliminating  partsof§  1260.301(d)(2). 
The  suggested  changes  were  not  made. 
The  section  emphasizes  that  it  is  the 
cognizant  agency  under  OMB  Circular 
No.  A-88.  and  not  NASA,  that  has 
authority  to  determine  indirect  cost 
rates.  The  section  explains  that  NASA 
uses  the  rate  established  by  the 
cognizant  agency  for  research, 
irrespective  of  whether  a  grant  or 
contract  funds  the  research.  NASA 
doesn't  use  a  higher  rate  under  grants. 

There  was  a  comment  that  unilateral 
awards  under  §  1260.303  will 
•  compound  the  problem  of  NASA  grant 
officers  erroneously  including  standard 
terms  in  grants  to  Federal 
Demonstration  Projeci  institutions.  No 
change  was  made.  If  this  occurs,  it  can 
be  corrected  by  a  supplement. 
I    There  was  a  comment  that  §  1260.404 
be  retitled  as  "Termination"  and  be 
revised  to  allow  a  university  to 
terminate  the  g'ant  if  work  becomes 
classified.  "Revocation"  is  the  term  that 
NASA  uses  with  respect  to  grants.  If 
necessary,  the  grantee  may  ask  NASA  to 
revoke  the  ^nt. 

It  was  pointed  out  that  "significantly 
reduced"  in  §  1260.404(c)  is  ambiguous. 
NASA  has  asked  OMB  to  establish  an 
objective  standard  in  A-110  and  will 
await  OMB  guidance  before  changing 
the  existing  term.  It  was  also  suggested 
that  NASA  should  not  be  able  to  revoke 
a  grant  because  of  significantly  reduced 
Principal  Investigator  time.  The 
alternative  o^red  was  that  NASA 
should  renegotiate  accomplishment  of 
the  research.  This  NASA  policy  was 
established  in  1972.  Current  wording 
has  existed  since  1981.  A  recent 
Inspector  General  report  found  reasons 
for  continuing  the  policy:  several 
instances  were  reviewed  where, 
following  award,  grantees  added 
graduate  assistants  and  other  personnel 
where  NASA  may  have  been  expecting 
the  principal  investigator  to  expend 
effort  (Audit  Report  A-MA-91-007.  Sep. 
18.  1992). 

One  person  questioned  the 
requirement  in  §  1260.407(d)  for  the 
grantee  to  identify  in  the  renewal 
proposal  the  estimated  amount  of 
unexpended  funds.  No  change  was 
made.  With  an  emphasis  on  multiple 
year  grants,  there  will  be  fewer  renewal 
proposals  in  which  unexpended  funds 
need  to  be  reported.  There  is  no 
restriction  in  carrying  forward  funds 
into  the  second  and  subsequent  years 
covered  by  the  multiple  year  grant  and 
no  requirement  to  report  the  anticipated 
amount  of  funds  for  those  covered  years. 

The  largest  number  of  comments 
discussed  various  issues  pertaining  to 
equipment.  Two  persons  suggested 


using  equipment  definitions  from  OMB 
Circular  No.  A-21.  NASA  uses  three  of 
the  four  terms  suggested.  NASA  uses  the 
term  "expendable  personal  property" 
from  OMB  Circular  No.  A-110  instead 
of  "sup|>lies  and  materials."  The 
definition  of  "equipment"  is  based  on 
the  current  A-21  definition  ($500 
threshold)  instead  of  the  suggested 
S5,000  threshold.  Grantees  may  use  a 
one  year  standard  for  useful  life  instead 
of  2  years. 

Most  of  the  comments  on  equipment 
urged  NAS?^  not  to  require  prior 
approval  in  §  1260.408(b)  for  non- 
technical property  primarily  used  in 
and  essential  to  the  research.  NASA  had 
eliminated  this  prior  approval  on  March 
14.  1989,  (54  FR  9426,  Mar.  7, 1989) 
under  OMB  authorization  of  May  18. 
1988.  Audit  Report  LA-93-004,  March 
31.  1993.  from  the  NASA  Office  of 
Inspector  General  recommends  that 
general  purpose  equipment  not  be 
routinely  charged  direct  to  grants. 
Consequently.  NASA  is  reinstating  the 
prior  approval  for  general  purpose 
equipment  as  stated  in  OMB  Circular 
No.  A-21.  In  addition,  NASA  had 
proposed  raising  the  threshold  in 
§  1260.408(a)  for  approval  of  technical 
property  from  S5.000  to  $25,000.  NASA 
is  deferring  any  change  to  that  threshold 
pending  further  changes  to  OMB 
Circular  No.  A-21 . 

There  was  an  objection  to  requiring 
the  grantee  to  submit  under 
§  1260.408(h)  an  inventory  of  grantee 
acquired  equipment.  For  grantee 
acquired  equipment,  only  a  final 
inventory  report  is  required.  The  report 
is  the  only  way  NASA  is  informed  about 
all  the  grantee  acquired  equipment  that 
exists  at  the  end  of  the  grant. 
Information  for  preparing  the  report 
should  be  readily  available  from  the 
records  the  grantee  must  maintain  under 
§  1260.507(a)(1),  which  is  based  on 
OMB  Circular  No.  A-110,  paragraph 
N.6.d. 

Several  comments  described 
§  1260.409  as  a  patchwork  regulation 
that  is  difficult  to  reed.  This  method  is 
used  in  order  to  show  the  few  NASA 
changes  to  the  Government-wide 
provision.  The  alternative  would  be  to 
repeat  lengthy  Government-wide 
requirements.  Doing  so  would  place  a 
burden  on  each  grantee  to  determine 
how  NASA  requirements  differ  from  the 
Government-wide  requirements. 

Another  comment  stated  that  the 
required  reporting  of  patents  in  annual 
and  final  technical  r^KNts  duplicates 
annual  patent  reports  and  involves 
diffsfent  institutional  olHcials.  The 
comment  asked  NASA  to  eKminate 
reporting  from  technical  reports  and 
allow  grantees  to  use  only  annual  patent 


reports.  The  requested  change  was  not 
made  because  the  requirement  helps  to 
ensure  the  disclosure  of  inventions.  It 
was  also  suggested  that  NASA  should 
require  reporting  only  to  a  central  patent 
office  instead  of  the  installation  patent 
counsel  and  administrative  grant  officer. 
This  change  was  not  made  because  at 
NASA  this  responsibility  is 
decentralized. 

Section  1260.410  was  criticized  as 
giving  NASA  data  rights  that  are  loo 
broad,  especially  for  grants.  The  data 
rights  provision  is  substantively  the 
same  as  the  existing  provision,  which 
was  established  in  January  1981. 

Section  1260.411  was  criticized  as 
needing  detailed  procedures  for 
handling  classi.fied  information  and  for 
terminating  grants  wrhere  grantees  donl 
want  to  do  classified  research.  The 
provision  is  substantively  the  same  as 
the  existing  provision  from  January 
1981.  The  rare  instances  where  research 
becomes  classified  are  handled  on  a 
case-by-case  basis. 

One  person  asked  that  NASA  delete 
the  requirement  under  §  1260.413  for 
subcontract  consent  or  raise  the  dollar 
threshold.  The  threshold  is  the  current 
small  purchases  threshold  for  Federal 
contracts.  NASA  has  used  this  as  an 
appropriate  threshold  in  place  of  the 
current  threshold  of  $5,000  in  OMB 
Circxilar  No.  A-110.  Others  suggested 
that  NASA  use  "prior  approval"  instead 
of  "consent"  "Consent"  is  appropriate 
since  it  is  intended  to  involve  a  less 
rigorous  review  than  "approval"  and 
does  not  create  privity  of  contract 
between  the  Govemn>ent  and 
subcontractor.  One  person  asked  that 
subcontracts  to  other  universities  be 
exempt  from  sole  source  justifications. 
This  change  was  not  made  because  it 
would  be  inconsistent  with  A-110. 

Several  persons  asked  for  changes  to 
§  1260.416,  which  requires  grantees  to 
remit  to  NASA  interest  earned  on 
advances.  These  changes  were  not  made 
because  tbey  were  inconsistent  with  A- 
110. 

Objections  were  made  to  §  1260.418. 
on  investigative  procedures  for  foreign 
national  employees  requiring  access  to  a 
NASA  installation.  This  requirement  is 
retained  because  it  protects  National 
assets  from  unauthorized  foreign  access. 

One  person  asked  that  NASA 
eliminate  the  reference  in  §  1260.420  to 
regulations  issued  by  the  Department  of 
Trar»8por1ation.  The  reference  is 
retained  because  it  informs  grantees 
about  regulations  that  apply  to 
hazardous  materials. 

Several  persons  objected  to 
§§  1260.422(h)  and  1260.605(d)  on 
withholding  payment  for  delinquent 
reports.  NASA  may  withhold  an  amount 
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specified  in  §  1260.605(d)(3).  This 
provision  is  considered  necessary  for 
encouraging  grantees  to  ensure 
submission  of  reports. 

One  person  stated  that  delegating 
administration  to  the  Office  of  Naval 
Research  (ONR)  will  add  an 
unnecessary  layer  of  bureaucracy,  delay 
res[>onses  and  disrupt  research.  Section 
1260.501  was  not  changed  because 
delegation  will  enable  NASA  grant 
officers  to  concentrate  on  awards.  After 
NASA  and  ONR  have  signed  a 
Memorandum  of  Agreement.  NASA  will 
authorize  grant  officers  to  delegate  full 
administration  to  ONR. 

Two  comments  suggested  using 
National  Science  Foundation  or 
National  Institutes  of  Health  procedures 
for  transferring  grants  instead  of 
novation  procedures  under  §  1260.505. 
This  section  was  not  changed  because  it 
does  not  require  a  grantee  to  enter  into 
a  novation  agreement.  If  the  grantee 
does  not  agree  with  a  proposed 
novation.  NASA  may  issue  a  new  grant 
to  the  new  institution. 

One  comment  suggested  eliminating 
cost  sharing  information  from  property 
records  in  §1260.507(a)(l)(vi).  Another 
comment  objected  to  §  1260.510(c)(6). 
which  requires  cost  or  price  analysis  for 
every  procurement.  These  comments 
were  not  accepted  because  the  changes 
they  propose  would  be  inconsistent 
with  A-110.  Several  persons  asked  that 
NASA  postpone  publishing  this 
regulation  until  A-110  is  revised.  NASA 
will  revise  this  regulation  after  A-110  is 
revised.  However,  the  improvements 
that  this  regulation  makes  to  NASA 
grants  warrant  its  adoption  at  this  time. 

Impact 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of 
Executive  Order  12291.  NASA  certifies 
that  these  changes  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.). 

The  Office  of  Management  and  Budget 
(OMB)  approved  information  collection 
under  the  Paperwork  Reduction  Act 
through  November  30, 1995,  and 
assigned  OMB  control  numbers  2700- 
0047.  Property  Management  and 
Control,  and  2700-0049.  Financial 
Management  and  Control. 


List  of  Subiects  in  14  CFR  Part  1260 

Grants. 
Tom  Luedike, 

Acting  Deputy  Associate  Administrator  for 
Procurement. 

Part  1260  is  revised  in  its  entirety  as 
follows: 

PART  1260-GRANTS  AND 
COOPERATIVE  AGREEMENTS 


Sut>part  1260.1— Oanerai 


Sec. 

1260101 

1260.102 

1260.103 

1260.104 

1260.105 

1260.106 


Authority. 

Applicability. 

Amendment. 

Publication  and  points  of  contact. 

Deviations. 

Foreign  grants. 


SutofMTt  1260.2— Oefinitlona 
1260.201     DeHnitions. 
Subpart  1260.3— The  Process 

1260.301 
1260.302 
1260.303 
1260.304 
1260.305 


Proposals. 

Evaluation  and  selection. 
Award  procedures. 
Format  and  numt)ering. 
Distribution  of  grants. 


Subpart  1260.4— Provisions  and  Special 
Conditions 

1260.401  General. 

1260.402  Publications  and  reports. 

1260.403  Extensions. 

1260.404  Suspension  or  revocation. 

1260.405  Change  in  principal  investigator 
or  scope. 

1260.406  Allowable  costs. 

1260.407  Financial  management. 

1260.408  Equipment  and  other  property. 

1260.409  Patent  rights — retention  by  the 
grantee. 

1260.410  Rights  in  data. 
Security. 
Civil  rights. 
Subcontracts. 
Clean  Air-Water  Pollution  Control 


1260.411 
1260.412 
1260.413 
1260.414 
Acts. 
1260.415 
1260.416 
1260.417 


Procurement  standards. 
Interest  bearing  accounts. 
Debarment  and  suspension  and 
drug-free  workplace. 

1260.418  Foreign  national  employee 
investigative  requirements. 

1260.419  Restrictions  on  lobbying. 

1260.420  Travel  and  transportation. 

1260.421  Program  income. 

1260.422  Special  conditions. 

Subpart  1260.5— Administration 

1260.501  Delegation  of  administration. 

1260.502  Grant  supplements. 

1260.503  Adherence  to  original  budget 
estimates. 

1260.504  Suspension  or  revocation. 

1260.505  Transfers,  novations,  and  change 
of  name  agreements. 

1260.506  Use.  disposition,  and  vesting  of 
title  to  equipment. 

1260.507  PnDperty  management  standards. 

1 260. 508  Screen  ing  of  requests  for 
Government  furnished  equipment. 

1260.509  Financial  management  standards. 


1260.510  Procurement  standards. 

1260.511  Closeout  procedures. 

Subpart  I260.»-P6ports 

1260.601  Individual  procurement  action 
report  (NASA  Form  507). 

1260.602  Committee  on  Academic  Science 
and  Engineering  (CASE)  report  (NASA 
Form  1356). 

1260.603  Federal  cash  transactions  report 
(SF  272). 

1260.604  Inventory  listings  of  equipment. 

1260.605  Performance  reports,  summaries 
of  research,  and  other  final  reports. 

1260.606  Disclosure  of  lobbying  activities 
(SF  LLL). 

1260.607  Debarment  and  suspension. 

Appendix  to  Part  1260— Listing  of  Exhibits 

Authority:  Pub.  L.  97-258.  96  Stat.  1003 
(31  use.  6301  et  seq). 

Subpart  1260.1 — General 

$1260.101    Autttority. 

(a)  NASA  awards  grants  and 
cooperative  agreements  under  the 
authority  of  31  U.S.C.  6301  to  6308. 
This  part  1260  is  issued  under  authority 
delegated  by  the  Administrator  in 
NASA  Management  Instruction  (NMI) 
5101.8.  subject  "Delegation  of  Authority 
to  Take  Actions  in  Procurement  and 
Related  Matters". 

(b)  The  Office  of  Management  and 
Budget  (OMB)  approved  information 
collection  under  the  Paperwork 
Reduction  Act  through  November  30, 
1995.  and  assigned  OMB  control 
numbers  2700-0047.  Property 
Management  and  Control,  and  2700- 
0049,  Financial  Management  and 
Control. 

$1260.102    Applicability. 

This  part  1260  establishes  policies 
and  procedures  for  all  research  grants 
and  cooperative  agreements  awarded  by 
the  National  Aeronautics  and  Space 
Administration  (NASA)  to  educational 
institutions  and  other  nonprofit 
organizations.  It  does  not  cover  training 
grants,  facilities  grants,  grants  for  the 
Centers  for  the  Commercial 
Development  of  Space,  or  contracts. 

$1260.103    Amendment 

(a)  NASA  Research  Grant  Handbook 
Directive  (GHD).  This  part  1260  will  be 
amended  by  publication  of  changes  in 
the  Federal  Register  and  by  issuance  of 
printed  loose-leaf  directives  containing 
revised  or  additional  pages  for  the 
handbook  version  of  this  part  1260. 
Each  revised  or  new  page  will  contain 
the  date,  the  GHD  number,  and  an 
indication  of  changes  made.  GHD's  will 
be  numbered  consecutively  for  each 
edition  of  the  handbook. 

(b)  Grant  Notice  (GN).  Non-regulatory 
changes  to  the  handbook  which  require 
immediate  dissemination  may  be  issued 
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as  Grant  Notices.  The  mailing  list  for 
Grant  Notices  is  maintained  by  the 
Office  of  Procurement.  NASA 
Headquarters.  Procurement  Policy 
Division  (Code  HP),  Washington.  DC 
20546. 

(c)  Effective  date.  The  NASA  Research 
Grant  Handbook  and  any  amendment 
may  be  implemented  as  soon  as 
practicable  following  the  date  of 
issuance,  but  no  later  than  60  days 
thereafter,  except  as  otherwise 
prescribed  by  the  GHD  or  GN. 

§1260.104    PuWicaton  and  points  of 
contact 

(a)  The  NASA  Research  Grant 
Handbook  is  published  as  part  1260  of 
title  14  of  the  Code  of  Federal 
Regulations  (CFR).  The  handbook  is 
numbered  "NASA  Handbook  (NHB) 
5800.1C" 

(b)  The  handbook  is  also  available  in 
loose-leaf  form.  Subscriptions  to  the 
NASA  Research  Grant  Handbook  may 
be  purchased  by  other  Government 
agencies,  private  concerns,  universities, 
and  individuals  from  the 
Superintendent  of  Documents,  United 
States  Government  Printing  Office. 
Washington.  DC  20402.  telephone 
number  (202)  783-3238.  Requests 
should  cite  GPO  Subscription  Stock  No. 
933-001-00000-8.  A  subscription 
consists  of  the  b^sic  edition,  plus  all 
chan^  issued  for  an  indefinite  period. 

(c)  The  NASA  Research  Grant 
Handbook,  GHD's,  and  GN*s  will  be 
distributed  by  Code  HP  directly  to 
installation  distribution  points.  These 
NASA  elements  must  inform  the  Office 
of  Procurement,  NASA  Headquarters, 
Procurement  Policy  Division  (Code  HP) 
of  the  numbers  of  copies  required. 
Requests  for  additional  copies  should  be 
sent  directly  to  Code  HP  by  Installation 
distribution  points. 

(d)  Installation  directives,  handbooks 
or  similar  guidance  documents  shall  not 
repeat,  paraphrase,  extract,  condense,  be 
inconsistent  with  or  otherwise  restate 
the  material  contained  in  this  handbooiL. 
Upon  issuemce  of  any  directive, 
handbook,  or  similar  guidance 
document  ejecting  grants.  Installations 
shall  provide  one  copy  to  the  Office  of 
Procurement,  NASA  Headquarters. 
Procurement  Policy  Division  ((3ode  HP). 

(e)  NASA  grant  officers,  addresses, 
and  telephone  numbers  are  as  follows: 

(1)  Barbara  Cephas,  NASA 
Headquarters,  Code  HWG.  Washiagtoa. 
DC  20546,  (202)  3SS-0504. 

(2)  Barbara  Hastings.  NASA  Ames 
Research  Center,  M/S  241-1,  Moffett 
Field.  CA  94035,  (415)  604-5802. 

(3)  Gloria  Blanchard.  NASA  Goddard 
Space  Fli^  Center,  Coda  286. 
Gnaenbelt.  KID  20771,  (301)  286-3316. 


(4)  Daryl  W.  Chilcutt.  NASA  Johnson 
Space  Center.  M/S  BE311.  Houston.  TX 
77tJ5a.  (713)  483-5441. 

(5)  Earl  Gilbert,  NASA  Kennedy  Space 
Center,  OP- SCO.  Kennedy  Space  Center, 
FL  32899.  (407)  867-7346. 

(6)  Richard  Siebels.  NASA  Langley 
Research  Center,  M/S  126,  Hampton, 
VA  23665,  (804)  864-2418. 

(7)  Saundra  Cage,  NASA  Lewis 
Research  Center,  M/S  500/315,  Code 
1520.  Qeveland.  OH  44135,  (216)  433- 
2754. 

(8)  Lydia  Van  Wagner,  NASA 
Marshall  Space  Flight  Center,  Code 
AP29.  Huntsville,  AL  35812,  (205)  544- 
0304. 

(9)  Frank  Oerting.  NASA  Stennis 
Space  Center,  Code  DA-10.  Stennis 
Space  Center.  MS  39529,  (601)  686- 
1638. 

St26ai05    OmrtatkKis. 

(a)  Applicability.  A  deviation  is 
required  for  any  of  the  following: 

(1)  When  a  prescribed  grant  provision 
is  set  forth  verbatim  in  this  handbook, 
and  the  Installation  uses  a  provision 
covering  the  same  subject  matter,  or 
omits  such  provision. 

(2)  When  a  grant  provision  is  set  forth 
in  this  handbook,  but  not  for  use 
verbatim,  and  the  installation  uses  ■ 
provision  covoing  the  same  subject 
matter  which  is  inconsistent  with  the 
intent,  principle,  and  substance  of  the 
handbook  provision. 

(3)  When  a  NASA  form  or  other  form 
is  prescribed  by  this  handbook, 
alteration  of  such  imn.  or  use  of  any 
other  form  for  tlw  same  purpose. 

(4)  When  hmitations.  imposed  by  this 
handbook  upon  the  use  of  a  grant 
provision,  form,  procedure,  or  any  other 
grant  action,  are  changed. 

(5)  Creation  of  a  form  for  grantee  use 
which  constitutes  a  "CoilectioD  of 
Information "^vithin  the  meaning  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  35)  and  its  impienientatron  in  S 
CFR  1320. 

(b)  Request  for  deviations.  Requests 
for  authority  to  deviate  from  this 
handbook  shall  be  submitted  to  the 
Office  of  Procurement,  NASA 
Headquarters,  Procurement  Policy 
Division  (Code  HP).  Such  requests, 
signed  by  the  Procurement  Officer,  will 
be  submitted  as  far  in  advance  as  the 
situaticm  will  permit.  Each  request  for  a 
deviation  shall  contain  as  a  minimom: 

(1)  A  full  description  of  the  deviation 
and  the  circumstances  in  which  it  will 
be  used. 

(2)  Detailed  rationale  for  tba  request, 
including  any  pertinent  background 
information. 

(3)  The  name  of  the  grantee  or  party 
to  a  cooperative  agreement  and 


identification  of  the  grant  or  cooperative 
agreement  aflected.  including  the  dollar 
value. 

(4)  A  statement  as  to  whether  the 
deviation  has  been  requested 
previously,  and,  if  so,  circumstances  of 
the  previous  request 

(5)  Identification  of  the  handbook 
requirement  from  which  a  deviation  is 
sought. 

(6)  A  description  of  the  intended 
effect  of  the  deviation. 

i  1260.106    Foreign  grants. 

Installations  requiring  grants  with 
institutions  located  outside  the  United 
States,  its  possessions  and  its  territories, 
shall  forward  the  procurement  package 
to  the  Office  of  Procurement, 
Headquarters  Acquisition  Division, 
Headquarters  Grants  and  Closeout 
Branch  (Code  HWG)  for  negotiation, 
award,  and  administration.  Code  HWG 
will  distribute  copies  of  the  grant  to  the 
Installation  payment  office,  technical 
office,  and  grants  office.  See 
§  1260.422(0  for  a  special  condition  on 
inventions  for  use  with  foreign  grants. 

Subpart  1260.2— Deinitions 

i  1260J»1    DeflnWona. 

Throughout  this  part  1280  the  term 
"grant"  includes  "cooperative 
agreement"  unless  otherwise  indicated. 

Administrative  grant  officer.  A  grant 
officer  assigned  responsibility  for  grant 
administration,  such  as  under  a 
delegation  front  a  NASA  grant  officer. 

Adaii'nistnitor.  The  Administrator  or 
Deputy  Administrator  of  NASA. 

Associate  Administrator  for 
ProcuremeaL  The  head  of  the  Office  of 
Procurement,  NASA  Headquarters 
(Code  ID- 
Cooperative  agreement  An  agreement 
that  provides  funds  to  an  educational 
institution  or  other  nonprofit 
organization  to  accomplish  a  public 
purpose  of  support  or  stimult^on 
authorized  by  Fed«al  statuta 
Substantial  technical  involvement 
between  NASA  and  the  redpimt  is 
expected  and  %vill  be  ideotified  in  the 
agreement 

Days.  Calendar  days,  unless  otherwise 
indicated. 

Educationcd  institution.  Any 
institution  which 

(1)  has  a  faculty, 

(2)  offers  courses  of  instruction,  and 

(3)  is  authorized  to  award  a  de^ee 
upon  completion  of  a  ^>ecific  course  of 
study. 

Equipment.  As  used  in  this  handbook, 
"eqnipiBMit"  is  another  term  for 
nonexpendable  personal  property. 

(1)  GovemmeiU  furnished  equipmenL 
Equipment  in  the  potsassion  of.  or 
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acquired  directly  by,  the  Government 
and  subsequently  delivered,  or 
otherwise  made  available,  to  a  grantee. 

(2)  Grantee  acquired  equipment. 
Equipment  purchased  or  fabricated  with 
grant  funds  by  a  grantee,  for  the 
performance  of  research  under  its  grant. 

Grant.  An  agreement  that  provides 
funds  to  an  educational  institution  or 
other  nonprofit  organization  to 
accomplish  a  public  purpose  of  support 
or  stimulation  authorized  by  Federal 
statute.  No  substantial  technical 
involvement  is  expected  between  NASA 
and  the  grantee. 

Grant  officer.  A  Government 
employee  who  has  been  delegated  the 
authority  to  negotiate,  award,  or 
administer  grants. 

Gmnt  provision.  A  term  or  condition 
applicable  to  all  grants  awarded  under 
this  part  1260. 

Grant  specialist.  A  Government 
employee  who  is  assigned  the 
responsibility  of  negotiating  or 
administering  grants. 

Historically  Black  Colleges  and 
Universities.  Institutions  determined  by 
the  Secretary  of  Education  to  meet  the 
requirements  of  34  CFR  608.2  and  listed 
therein. 

Incremental  funding.  A  method  of 
funding  a  grant  where  the  funds  initially 
allotted  to  the  grant  are  less  than  the 
award  amount.  Additional  funding  is 
added  as  described  in  §  1260.302(d). 

Minority  educational  institution.  An 
institution  meeting  the  criteria 
established  in  34  CFR  607.2. 

Multiple  year  grant.  A  grant  for  which 
NASA  obligates  funds  for  an  initial 
period  and  states  an  intention  to 
obligate  funds  for  one  or  more 
additional  periods.  The  initial  period 
together  with  the  unfunded  periods 
exceeds  one  year.  Continuation  of  the 
grant  is  a  unilateral  decision  by  the 
Government  based  on  availability  of 
funds,  continued  relevance,  and 
scientific  progress. 

Nonprofit  organization.  An 
organization  that  qualifies  for  the 
exemption  from  taxation  under  §  501  of 
the  Internal  Revenue  Code  of  1954,  as 
amended,  26  U.S.C  501. 

Performance  report.  A  concise 
statement  of  the  research  accomplished 
during  the  report  period.  This  report 
will  normally  be  limited  to  a  maximum 
of  three  pages. 

Property— {\)  Acquisition  cost. 
Acquisition  cost  of  an  item  of 
nonexpendable  personal  property 
means  the  net  invoice  unit  price  of  the 
property,  including  the  cost  of 
modifications,  attachments,  accessories, 
or  auxiliary  apparatus,  necessary  to 
make  the  property  usable  for  the 
purpose  for  which  it  was  acquired. 


Other  charges,  such  as  the  cost  of 
installation,  transportation,  taxes,  duty, 
or  protective  in-transit  insurance,  shall 
be  included  or  excluded  from  the  unit 
acquisition  cost  in  accordance  with  the 
grantee's  regular  accounting  practices. 

(2)  Nonexpendable  personal  property. 
Nonexpendable  personal  property 
means  tangible  personal  property 
having  a  useful  Ufe  of  more  than  2  years, 
and  an  acquisition  cost  of  $500  or  more 
per  unit.  A  grantee  may  use  its  own 
definition  of  nonexp>endable  {>ersonal 
property,  provided  the  definition  would 
at  least  include  all  tangible  personal 
property  included  in  this  definition. 

(3)  Excess  personal  property.  Excess 
personal  property  means  any  personal 
property  under  the  control  of  any 
Federal  agency  which  is  not  required  for 
its  needs  and  the  discharge  of  its 
responsibilities,  as  determined  by  each 
agency's  procedures. 

(4)  Exempt  property.  Exempt  property 
means  tangible  p>ersonal  property 
acquired  in  whole  or  in  part  with 
Federal  funds,  title  to  which  is  vested  in 
the  grantee  without  further  obligation, 
except  as  provided  in  §  1260.506(a)(4), 
to  the  Federal  Government. 

(5)  Expendable  personal  property. 
Exi>endable  personal  property  refers  to 
all  tangible  personal  property  not 
included  in  the  definition  of 
nonexpendable  personal  property. 

(6)  Non-technical  property.  Property 
which  is  usable  for  other  than  research, 
medical,  scientific,  or  technical 
activities,  whether  or  not  special 
modifications  are  needed  to  make  it 
suitable  for  a  particular  purpose. 
Examples  include  office  equipment  and 
furnishings,  air  conditioning  equipment, 
reproduction  and  printing  equipment, 
motor  vehicles,  and  automatic  data 
processing  equipment.  The  term  "non- 
technical property"  is  synonymous  with 
the  term  "general  purpose  equipment" 
in  paragraph  ).16.a.(4)  of  OMB  Qrcular 
No.  A-21. 

(7)  Personal  property.  Personal 
property  means  property  of  any  kind 
except  real  property.  It  may  be  tangible 
or  intangible  (such  as  patents, 
inventions,  and  copyrights). 

(8)  Real  property.  Real  property 
means  land,  including  land 
improvements,  structures  and 
appurtenances  thereto,  but  excluding 
movable  machinery  and  equipment. 

(9)  Technical  property.  Equipment 
which  is  usable  only  for  research, 
medical,  scientific,  or  technical 
activities.  The  term  "technical 
property"  is  synonymous  with  the  term 
"special  purpose  equipment"  in 
paragraph  J.16.a.(3)  of  OMB  Circular  No. 
A-21. 


Research.  Systematic,  intensive  study 
directed  toward  greater  knowledge  or 
understanding  of  the  subject  studied. 
The  term  includes  conferences  held  for 
the  purpose  of  communicating  research 
results. 

Small  business  concern.  A  concern, 
including  its  affiliates,  that  is 
independently  owned  and  operated,  not 
dominant  in  the  field  of  operation  in 
which  it  is  bidding,  and  qualifies  as  a 
small  business  under  the  criteria  and 
size  standards  in  13  CFR  part  121. 

Small  disadvantaged  business 
concern.  A  small  business  concern 
owned  or  controlled  by  individuals  who 
are  both  socially  and  economically 
disadvantaged  (within  the  meaning  of 
§8(a)  (5)  and  (6)  of  the  Small  Business 
Act,  as  amended,  15  U.S.C.  637(a)  (5) 
and  (6). 

Special  condition.  A  term  or 
condition  appended  to  a  grant  if 
applicable. 

Subcontract.  A  written  agreement 
between  a  grantee  and  a  third  party  for 
the  furnishing  of  services  or  supplies. 

Summary  of  research.  Summary  of 
results  of  the  entire  project.  This 
summary  will  normally  be  limited  to  a 
maximum  of  3  pages,  not  counting 
bibliographies,  abstracts,  and  lists  of 
other  media  in  which  the  research  was 
discussed. 

Support.  Funding  of  a  NASA  research 
project. 

Technical  officer.  The  official  of  the 
cognizant  NASA  office  who  is 
responsible  for  monitoring  the  technical 
aspects  of  the  work  under  a  grant. 

Women-owned  small  business 
concern.  A  small  business  concern  that 
is  at  least  51  percent  owned  by  women 
who  are  United  States  citizens  and  who 
also  control  and  operate  the  business. 

Subpart  1260.3— The  Process 

9 1260.301    Proposals. 

(a)  General.  A  grant  can  result  from: 
(1)  a  proposal  submitted  in  response  to 
a  NASA  Research  Announcement 
(NRA),  an  Announcement  of 
Opportunity  (AO),  or  after  approval  by 
the  Associate  Administrator  for 
Procurement  or  designee,  another  type 
of  broad  agency  announcement  (BAA) 
or 

(2)  an  unsolicited  proposal. 

(b)  Proposals  under  NRA 's  and  AO's. 
The  NASA  Research  Annoimcement 
and  NASA  Announcement  of 
Opportunity  (broad  agency 
announcements)  are  described  in  NASA 
Handbook  8030.6. 

(c)  Unsolicited  proposals.  Guidance 
on  unsolicited  proposals  is  contained  in 
FAR  48  CFR  subpart  15.5  and  NASA 
FAR  Supplement  (NFS)  48  CFR  subpart 
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1815.5.  The  synopsis  requirement  in 
FAR  48  CFR  15.507(b)(4).  however,  does 
not  apply  to  the  grant  process.  Contact 
with  agency  technical  personnel  prior  to 
proposal  submission  is  encouraged  to 
determine  if  preparation  of  a  proposal  is 
warranted.  These  discussions  should  be 
limited  to  understanding  NASA 
research  needs  and  do  not  jeopardize 
the  unsolicited  status  of  any 
subsequently  submitted  proposal.  The 
grant  officer  or  university  affairs  officer 
may  refer  prospective  grantees  to 
technical  personnel  working  in  their 
area  of  research. 

(d)  Cost  and  budget  issues.  The 
allowability  of  costs  chargeable  to 
NASA  research  grants  is  governed  by 
0MB  Circulars  No.  A-21.  No.  A-88.  No. 
A-110.  No.  A-122.  No.  A-128.  and  No. 
A-133. 

(1)  Cost  sharing.  A  grant  resulting 
from  an  unsolicited  proposal  will 
include  cost  sharing  if  the  grantee  will 
benefit  from  the  research  results  through 
sales  to  non-Federal  entities.  In 
addition.  NASA  may  accept  cost  sharing 
when  voluntarily  offered  as  part  of  any 
proposal.  The  amount  of  cost  sharing  is 
not  a  factor  in  determining  whether  to 
select  a  proposal  for  award. 

(2)  Recovery  of  indirect  costs.  Subject 
to  applicable  cost  principles,  NASA 
normally  allows  full  recovery  of  indirect 
expenses,  but  in  no  case  shall  an 
overhead  rate  used  for  determining 
amounts  chargeable  to  a  grant  exceed,  in 
equivalence,  the  most  recent  overhead 
rate  at  the  recipient  institution  for 
comparable  researth  contracts  of  the 
Government.  The  indirect  cost  rates  are 
negotiated  between  grantees  and  the 
cognizant  agencies  assigned  under  OMB 
Qrcular  No.  A-88.  NASA  is  required  to 
apply  the  negotiated  rate  for  all  grants 
awarded  to  a  grantee.  Added  or  lowered 
amounts  of  indirect  cost  must  be 
determined  by  the  cognizant  agency. 

(3)  Multiple  year  gmnts.  In  accordance 
with  NASA  policy  to  foster  continuity 
of  research,  multiple  year  grant 
proposals  are  encouraged  where 
appropriate,  for  a  period  generally  up  to 
3  years.  For  multiple  year  grants  that 
exceed  3  years,  the  technical  officer 
shall  ensure  compliance  with  paragraph 
4.h.  of  NMI  8320.1D.  Proposals  for 
multiple  year  grants  shall  include  a 
separate  budget  exhibit  for  each  year  of 
research. 

(4)  Budget  content.  Proposals  shall 
include  budgets  as  prescribed  in  this 
handbook  (Budget  Summary  in  Exhibit 
B  of  the  appendix  to  this  part  1260)  and 
in  NRA's  and  AO's.  Narrative  detail 
must  support  the  budgets. 

(5)  Incremental  funding.  NASA 
reserves  the  right  to  either  fully  fund  or 
incrementally  fund  research  grants. 


(e)  Certifications  and  assurances.  The 
following  certifications  or  assurances 
are  required: 

(1)  Civil  rights  requirements — 
nondiscrimination  in  certain  Federally- 
funded  programs.  Grantees  must  furnish 
assurances  of  compliance  with  civil 
rights  statutes  specified  in  14  CFR  parts 
1250  through  1252.  Such  assurances  are 
not  required  for  each  grant,  if  they  have 
previously  been  furnished  and  remain 
current  and  accurate.  Certifications  to 
NASA  are  normally  made  on  NASA 
Form  1206,  which  may  be  obtained,  if 
required,  from  the  grant  officer.  If 
acceptable,  the  grant  officer  will  forward 
this  assurance  to  the  NASA  Office  of 
Equal  Opportunity  Programs  for 
recording  and  retention  purposes. 

(2)  Debarment  and  suspension,  drug- 
free  workplace,  and  lobbying.  Each 
proposal  shall  contain  certifications 
concerning  debarment  and  suspension, 
drug-free  workplace,  and  lobbying. 
These  certifications  and  other 
requirements  are  contained  in  14  CFR 
parts  1265  and  1271.  NASA  does  not 
require  any  particular  form  or  format  for 
the  certifications  under  14  CFR  part 
1265. 

§1260.302    Evaluation  and  selection. 

(a)  Technical  evaluation.  Technical 
evaluation  of  proposals  will  be 
conducted  by  the  cognizant  NASA 
technical  office  and  may  be  based  on 
peer  reviews. 

(1)  Proposals  under  NRA's.  AO's.  and 
other  BAA 's  (see  §  1260.301(a)).  The 
technical  officer  will  evaluate  proposals 
in  accordance  with  the  criteria  in  the 
NRA,  AO,  or  other  BAA.  Proposals 
selected  for  award  will  be  supported  by 
documentation  as  described  in 
paragraph  (b)(1)  of  this  section.  When 
evaluation  results  in  a  proposal  not' 
being  selected,  the  proposer  will  be 
notified  in  accordance  with  the  NRA, 
AO,  or  other  BAA. 

(2)  Unsolicited  proposals.  Evaluation 
of  unsolicited  proposals  must  consider 
whether:  the  subject  of  the  proposal  is 
available  to  NASA  from  another  source 
without  restriction:  the  proposal  closely 
resembles  a  pending  competitive 
acquisition;  and  the  research  proposed 
demonstrates  an  innovative  and  unique 
method,  approach,  or  concept. 
Recommendations  to  fund  unsolicited 
proposals  will  be  supported  by 
documentation  as  described  in 
paragraph  (b)(2)  of  this  section. 
Institutions  submitting  unaccepted 
proposals  will  be  notified  in  writing. 

(b)  Documentation  requirements.  For 
proposals  selected  for  award,  the 
technical  officer  will  prepare  and 
furnish  to  the  grant  officer  the  following 
documentation: 


(1)  A  proposal  selected  under  an 
NRA,  AO.  or  other  BAA  (see 

§  1260.301(a))  shall  be  supported  by  a 
signed  selection  statement  and  technical 
evaluation  based  on  the  evaluation 
criteria  stated  in  the  NRA,  AO,  or  other 
BAA. 

(2)  An  unsolicited  proposal 
recommended  for  acceptance  shall  be 
supported  by  a  justification  for 
acceptance  of  an  unsolicited  proposal 
(JAUP)  prepared  by  the  cognizant 
technical  office.  The  JAUP  shall  be 
submitted  for  the  approval  of  the  grant 
officer  after  review  and  concurrence  at 
a  level  above  the  technical  officer.  The 
evaluator  shall  consider  the  following 
factors,  in  addition  to  any  others 
appropriate  for  the  particular  proposal: 

(i)  Unique  and  innovative  methods, 
approaches  or  concepts  demonstrated 
by  the  proposal. 

(ii)  Overall  scientific  or  technical 
merits  of  the  proposal. 

(iii)  Potential  contribution  of  the  effort 
to  the  agency's  specific  mission. 

(iv)  Tne  offeror's  capabilities,  related 
experience,  facilities,  techniques,  or 
unique  combinations  of  these  which  are 
integral  factors  for  achieving  the 
proposal  objectives. 

(v)  The  qualifications,  capabilities, 
and  experience  of  the  proposed 
principal  investigator,  team  leader,  or 
key  personnel  who  are  critical  in 
achieving  the  proposal  objectives. 

(vi)  Current,  open  NRA's  under  which 
the  unsolicited  proposal  could  be 
evaluated. 

(3)  When  most  of  the  proposed  budget 
is  for  equipment  or  travel  and  associated 
indirect  cost,  the  technical  officer  shall 
sign,  and  submit  for  grant  officer 
approval,  an  Equipment  Justification  or 
Travel  Justification.  The  justification 
shall  describe  the  extent  to  which  the 
equipment  or  travel  is  necessary  to 
support  NASA-sponsored  research. 

(c)  Proposal  budget  evaluation. 

(1)  The  technicaiofficer  will  review 
the  budget  for  conformance  to  program 
requirements  and  fund  availability, 
indicating  the  results  of  this  review  in 
Column  B  of  the  proposed  budget. 

(2)  The  grant  officer  will  review  the 
budget  and  the  changes  made  by  the 
technical  officer,  if  any.  to  identify  any 
budget  item  which  may  be  unallowable 
under  the  cost  principles,  or  which 
appears  unreasonable  or  unnecessary 
after  considering  any  budget 
explanations.  The  grant  officer  will 
complete  Column  C  of  the  proposed 
budget  after  discussing  significant 
changes  with  the  grantee.  The  grant 
officer  should  only  request  the 
additional  budget  detail  which  is 
necessary  to  comply  with  the 
instructions  for  the  Budget  Summary  in 
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Exhibit  B  of  the  appendix  to  this  part 
1260. 

(d)  Incremental  funding.  Grants  with 
anticipated  annual  funding  exceeding 
$1  million  may  be  funded  for  less  than 
the  amount  and  period  of  performance 
stated  in  the  proposal  provided: 

(1)  Two  increments  per  grant  year  are 
authorized.  The  second  increment  will 
be  the  balance  of  funding  for  the  year. 

(2)  Procedures  are  established  for 
adding  all  remaining  funds  to  the  grant 
without  any  action  required  of  the 
grantee.  The  grant  officer  shall  notify 
the  grantee  in  writing  when  the 
remaining  funds  have  been  obligated  on 
the  erant. 

(3)  The  incremental  funding  special 
condition  contained  in  §  1260.422(d)  is 
included  in  the  ^nt. 

(e)  Printing,  binding,  and  duplicating. 
Proposals  which  involve  printing, 
binding,  and  duplicating  in  excess  of 
25,000  pages  are  subject  to  the 
regulations  of  the  Congressional  Joint 
Committee  on  Printing.  The  technical 
office  will  refer  such  proposals  to  the 
Installation  Central  Printing 
Management  Officer  (ICPMO)  to  ensure 
compliance  with  NMI  1490.1.  The  grant 
officer  will  be  advised  in  writing  of  the 
results  of  the  ICPMO  review. 

(0  Rights  in  data.  Section  1260.410  is 
adequate  only  for  grants  for  basic  or 
applied  research,  where  the  principal 
purpose  (or  only  expected  NASA 
involvement)  is  the  publication  or 
dissemination  of  the  results,  such  as  in 
journals  or  NASA  publications  (see 
§  1260.402).  Other  expected  purposes, 
especially  where  there  may  be 
substantial  NASA  involvement  under  a 
cooperative  agreement  or  grantee 
development  of  software  programs,  may 
require  a  special  condition  providing 
customized  or  expanded  data  rights. 
The  special  condition  shall  be 
developed  by,  or  in  consultation  with, 
intellectual  property  or  patent  counsel 
and  may  be  used  in  the  grant. 

(g)  Clean  Air  and  Federal  Water 
Pollution  Control  Acts. 

(1)  By  accepting  a  grant  containing 

§  1260.414,  the  grantee  agrees  (for  grants 
exceeding  $100,000)  that  the 
expenditure  of  grant  funds  is  in 
compliance  with  the  Clean  Air  Act  and 
the  Federal  Water  Pollution  Control  Act. 

(2)  The  Administrator  may  exempt  for 
a  period  not  to  exceed  1  year  any 
individual  or  class  of  grant  or  any 
subcontract  thereunder  from  the 
requirements  of  the  Clean  Air  and 
Federal  Water  Pollution  Control  Acts. 
Requests  for  exemptions  or  renewals 
thereof  shall  be  made  to  the  Office  of 
Procurement,  NASA  Headquarters, 
Procurement  Policy  ENvision  (Code  HP), 
Washington.  DC  20546. 


(h)  Choice  of  Award  Instrument.  (1) 
This  paragraph  provides  guidance  on 
the  appropriate  choice  of  award 
instruments  consistent  with  31  U.S.C. 
6301  to  6308.  Throughout  this 
paragraph  (h)  the  term  "grant"  excludes 
cooperative  agreement. 

(2)  Procurement  Contracts.  A 
procurement  contract  shall  be  used  as 
the  legal  instrument  to  refiect  a 
relationship  between  the  Federal 
Government  and  a  recipient  whenever 
(i)  the  principal  purpose  of  the 
instrument  is  the  acquisition  by 
purchase,  lease,  or  barter  of  property  or 
services  for  the  direct  benefit  or  use  of 
the  Federal  Government;  or  (ii) 
whenever  NASA  determines  in  a 
specific  instance  that  the  use  of  a  type 
of  procurement  contract  is  appropriate 
(see  paragraph  (h)(5)(iii)  of  this  section). 

(3)  Grants.  A  grant  shall  be  used  as  the 
legal  instrument  to  reflect  a  relationship 
between  the  Federal  Government  and  a 
recipient  whenever  the  principal 
purpose  of  the  relationship  is  the 
transfer  of  a  thing  of  value  to  the 
recipient  in  order  to  accomplish  a 
public  purpose  of  support  or 
stimulation  authorized  by  Federal 
statute,  rather  than  by  acquisition, 
purchase,  lease,  or  barter  of  property  or 
services  for  the  direct  benefit  or  use  of 
the  Federal  Government;  and  no 
substantial  involvement  is  expected 
between  NASA,  acting  for  the  Federal 
Government,  and  the  grantee  during 
performance  of  the  contemplated 
activity.  A  proposed  award  which 
exhibits  the  general  characteristics  set 
forth  in  paragraph  (h)(6)(i)  of  this 
section  meets  the  above-described 
statutory  criteria  for  use  of  the  grant. 

(4)  Cooperative  Agreements.  A 
cooperative  agreement  shall  be  used  as 
the  legal  instrument  to  refiect  a 
relationship  between  the  Federal 
Government  and  a  recipient  whenever 
the  principal  purpose  of  the  relationship 
is  the  transfer  of  a  thing  of  value  to  the 
recipient  to  accomplish  a  public 
purpose  of  support  or  stimulation 
authorized  by  Federal  statute,  rather 
than  acquisition  by  purchase,  lease,  or 
barter  of  property  or  services  for  the 
direct  benefit  or  use  of  the  Federal 
Government;  and  substantial 
involvement  is  expected  between 
NASA,  acting  for  the  Federal 
Government,  and  the  recipient  during 
performance  of  the  contemplated 
activity.  Situations  requiring  use  of 
cooperative  agreements  are  limited.  The 
examples  and  discussions  set  forth  in 
paragraph  (h)(6)(ii)  shall  be  used  in 
determining  the  existence  of 
"substantial  involvement." 

(5)  Limitations,  (i)  As  a  matter  of 
policy,  NASA  does  not  award  grants  for 


donative  assistance  purposes,  but  only 
to  meet  program  objectives.  Research  in 
any  academic  discipline  related  to 
NASA  interests  normally  will  qualify; 
however,  advice  of  counsel  should  be 
sought  in  unusual  situations.  Similarly, 
where  unusual  project  activities  or 
organizational  attributes  are  evident, 
advice  of  local  counsel  should  be 
obtained. 

(ii)  Under  no  circumstances  are 
cooperative  agreements  to  be  used 
solely  to  obtain  the  stricter  control 
requirements  typical  of  a  contract. 

(iii)  31  U.S.C.  6303  allows  the  use  of 
contracts  "whenever  an  executive 
agency  determines  in  a  specific  instance 
that  the  use  of  a  type  of  procurement 
contract  is  appropriate."  This  provision 
accommodates  situations  in  which  an 
agency  determines  that  specific  public 
needs  can  be  satisfied  best  using  the 
procurement  process.  However,  because 
the  provision,  if  misused,  could  allow 
agencies  to  circumvent  the  criteria  for 
use  of  procurement  or  assistance 
instruments,  use  of  this  authority  is 
restricted  to  extraordinary 
circumstances,  and  only  with  prior 
approval  of  the  Associate  Administrator 
for  Procurement. 

(iv)  It  is  NASA's  policy  that  non- 
monetary (zero  dollar)  grants  or 
cooperative  agreements  shall  not  be 
used  (except  for  no-cost  extensions). 
Loans  of  Government  personal  property 
not  associated  with  a  contract,  grant,  or 
cooperative  agreement  under  31  U.S.C 
6301  to  6308,  and  made  under  the  Space 
Act  of  1958,  should  be  consummated  as 
loan  agreements  under  paragraph  1.211 
and  Part  3.400  of  NHB  4200.1, 
"Equipment  Management  Manual." 

(v)  Grants  and  cooperative  agreements 
shall  not  be  used  as  legal  instruments 
for  consulting  service  arrangements  (see 
FAR/NFS  37.2). 

(vi)  Other  instruments  authorized  by 
statute  shall  be  used  only  after  it  has 
been  determined,  with  the  advice  of 
General  Counsel,  that  the  action  cannot 
be  accomplished  under  a  grant, 
cooperative  agreement,  or  contract,  as 
described  above. 

(6)  Characteristics  and  examples. 
Subject  to  the  statutory  requirements  set 
forth  in  paragraphs  (h)(2),  (h)(3),  and 
(h)(4)  of  this  section,  the  characteristics 
generally  inherent  in  grants,  cooperative 
agreements,  and  contracts  are  as 
follows: 

(i)  Grant.  (A)  The  principtal  purpose  is 
to  accomplish  a  NASA  objective 
through  stimulating  or  supporting  the 
acquisition  of  knowledge  or 
understanding  of  the  subject  or 
phenomena  under  study,  or  attempting 
to  determine  and  exploit  the  potential  of 
scientific  discoveries  or  improvements 
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in  technology,  materials,  processes, 
methods,  devices,  or  techniques  and 
advance  the  state  of  the  art; 

(B)  The  exact  course  of  the  work  and 
its  outcome  cannot  be  defined  precisely 
and  specific  points  in  time  for 
achievement  of  significant  results 
cannot  be  realistically  specified; 

(C)  NASA  desires,  or  the  nature  of  the 
proposed  investigation  is  such,  that  the 
grantee  will  bear  prime  responsibility 
for  the  conduct  of  the  research,  and 
exercises  judgment  and  original  thought 
toward  attaining  the  scientific  goals 
within  broad  parameters  of  the  research 
areas  proposed  and  the  related  resources 
provided; 

(D)  The  research  problem  is  such  that 
long  term  support  (i.e.,  in  excess  of  1 
year)  is  required  for  the  study  to  mature 
to  maximum  scientific  effectiveness 
(however,  this  does  not  preclude 
shorter-term  grants  in  special  cases); 

(E)  Meaningful  technical  reports  (as 
distinguished  from  the  Performance 
Refwrts)  can  be  prepared  only  as  new 
findings  are  made,  rather  than  on  a 
predetermined  time  schedule;  and 

(F)  Simplicity  and  economy  in 
execution  and  administration  are 
mutually  desirable. 

(ii)  Cooperative  agreement. 
Characteristics  inherent  in  a  cooperative 
agreement  include  the  characteristics  of 
a  grant  plus  the  following: 

(A)  Substantial  NASA  involvement  in 
and  contribution  to  the  technical 
aspects  of  the  effort  are  necessary  for  its 
accomplishment; 

(B)  The  project,  conducted  as 
proposed,  would  not  be  possible 
without  extensive  NASA-university 
technical  collaboration;  and 

(C)  The  nature  of  the  collaboration 
can  be  clearly  defined  and  specified  in 
advance.  Cooperative  agreements  would 
be  appropriate,  for  instance,  where  a 
university  investigator  works  for  a 
substantial  amount  of  time  at  a  NASA 
center  (or  a  NASA  investigator  works  at 
the  university),  or  when  the  NASA- 
university  scientific  collaboration  is 
such  that  a  jointly  authored  report  is 
appropriate.  The  cooperative  agreement 
special  provision,  required  by  paragraph 
422.  must  be  completed  to  state  the 
nature  of  the  NASA-recipient 
cooperative  interaction  without  which 
the  effort  would  not  be  possible. 

(iii)  Procurement  contract  The 
following  characteristics  are  associated 
with  procurement  contracts.  However, 
not  all  characteristics  need  be  present  in 
order  for  a  contract  to  be  the  appropriate 
funding  instnunent. 

(A)  Tne  principal  purpose  is  to 
acquire,  for  NASA's  direct  use  or 
benefit,  well-defined,  specific  effort 
claarly  recpiired  for  the  accompUshment 


of  a  scheduled  NASA  mission  or 
project; 

(B)  The  work  to  be  conducted  is 
intended  to  solve  a  specific  problem; 

(C)  A  specific  service,  piece  of 
hardware,  or  improved  performance  of  a 
sp)ecific  device  is  the  ultimate  end 
product; 

(D)  NASA  considers  it  necessary  to 
exercise  control  over  the  objectives, 
direction,  specifications,  costs  or 
methods  of  the  research,  and  schedule 
control  is  desirable  and  feasible; 

(E)  The  work  to  be  conducted  is 
classified  (however,  access  to  security 
classified  information  may  be  given 
grantees  where  a  demonstrated  need 
exists); 

(F)  The  end  result  is  clearly  defined 
or  parameters  and  specifications  are 
prepared  in  advance  of  the  work;  and 

(G)  A  significant  portion  of  the  total 
effort  will  be  performed  by  an 
organization  other  than  the  one 
submitting  the  proposal,  and  such 
portion  will  involve  the  development, 
fabrication  or  acquisition  of  instruments 
or  hardware. 

§1260.303    A¥»ard  procedures. 

(a)  General.  NASA  policy  is  to  use 
multiple  year  grants  to  support  research. 
However,  grants  for  lesser  periods  may 
be  awarded. 

(b)  Multiple  year  grant. 

(1)  NASA  fosters  continuation  of 
research  and  recognizes  that  research 
projects  may  span  several  years. 
Proposers  are  encouraged  to  submit 
research  proposals  that  describe  the 
entire  research  project,  supported  by 
annual  work  and  budget  plans. 

(2)  The  entire  research  proposal  will 
be  evaluated  by  the  cognizant  technical 
office  with  the  recommendation  for 
award  identifying  the  proposal  as  a 
multiple  year  grant.  By  use  of  the 
Multiple  Year  Grant  sp>ecial  condition, 
the  grant  clearly  indicates  at  time  of 
award,  the  initial  grant  period  and 
funded  value  as  well  as  the  planned 
values  of  the  subsequent  years  of  the 
multiple  year  grant. 

(3)  Thus,  neither  a  new  proposal  nor 
an  additional  technical  evaluation  are 
required  for  subsequent  funding  in  the 
approved  period  unless  a  special  need 
for  new  reviews  is  indicated  by 
monitoring  of  the  project  and  of  its 
reports,  by  the  introduction  of  work 
outside  the  scop>e  of  the  approved 
proposal,  or  by  the  need  for  substantial 
unanticipated  funding.  The  technical 
office  will  notify  the  grantee  if  the  grant 
is  to  be  funded;  if  additional 
information  is  required;  or  if  the 
Government  has  determined  that 
additional  funding  will  not  be  provided. 


(4)  Based  upon  availabiUty  of  funds, 
continued  research  relevance  and 
scientific  progress  made  by  the  grantee 
(as  determined  by  the  techinical  officer 
by  monitoring  of  the  grant,  including 
timely  submission  of  performance 
reports)  the  Government  may  elect  to 
fund  the  subsequent  grant  periods  as 
identified  in  the  multiple  year  grant.  To 
insure  continuation  of  a  multiple  year 
grant,  the  technical  office  must  forward 
to  the  grant  office  a  funded  PR  in  the 
amount  that  the  technical  officer 
recommends  for  continuation.  This 
continued  funding  for  the  grant  should 
be  processed  45  days  before  the 
expiration  of  the  funded  period. 

15)  Section  1260.422(c)  is  the  special 
condition  for  multiple  year  grants. 

(6)  Normally,  eacii  year  ofa  multiple 
year  grant  will  be  funded  at  the 
approximate  level  indicated  in  the 
original  award  instrument,  subject  to 
satisfactory  scientific  progress, 
availabiUty  of  funds  and  continued 
relevance  to  NASA  programs.  However, 
NASA  program  constraints  and 
developments  within  the  project  may 
dictate  adjustment  in  the  originally 
anticipated  level.  When  the  actual 
funding  differs  &x>m  the  planned 
funding,  the  technical  officer  shall  marie 
up  Column  B  of  the  budget  summary 
and  provide  it  to  the  grant  officer  with 
an  explanation  of  any  increases.  The 
grantee  may  rebudget  under  the  grant 
provisions  to  keep  the  project  within  the 
funding  actually  provided. 

(7)  A  funded  extension  beyond  the 
period  Usted  in  the  multiple  year  grant 
special  condition  may  be  proposed, 
however,  it  will  require  the  submission 
ofa  new  proi>osal,  subject  to  full  review 
as  discussed  in  §  1260.303(c). 

(c)  Annual  gmnt.  Grants  may  be 
awarded  for  a  short  term  (e.g.,  on  an 
annual  basis),  and  may  be  extended  if 
appropriate.  The  extension  should  be 
executed  prior  to  the  grant  expiration 
date.  Such  extensions  (other  than  no- 
cost  extensions)  mUst  be  sup]>orted  by  a 
new  proposal  fix>m  the  grantee.  A 
complete  technical  evaluation  and 
support  docujnentation  are  required  and 
should  be  forwarded  to  the  grant  office 
at  least  6  weeks  prior  to  the  expiration 
of  the  original  grant  term.  If  otherwise 
acceptable,  NASA  may  fund  the 
proposal  extensions  through  a  multiple 
year  grant  or  by  an  extension  of  the 
existing  grant 

(d)  Cost  sharing.  NASA  grantees 
usually  gain  no  measurable  benefit 
("mutuality  of  interest")  from  grants, 
other  than  conducting  the  research.  The 
statutory  requirement  for  cost  sharing 
based  on  mutualitv  of  interest  applies  to 
NASA  grants  resulting  from  unsolicited 
proposals  only  in  exceptional  cases 
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where  the  grant  oflicer  has  reason  to 
believe  that  the  grantee  will  benefit  from 
the  research  results  through  sales  to 
non-Federal  entities.  When  cost  sharing 
is  required  by  statute  or  when  the  grant 
officer  accepts  voluntarily-offered  cost 
sharing,  the  grant  officer  shall  use  a 
special  condition  substantially  as  shown 
in  §  1260.422(e). 

(e)  Partial  support.  NASA  may 
provide  partial  support  for  a  research 
project  or  conference  where  additional 
Federal  funding  is  being  provided  by 
other  agencies.  If  the  grant  also  involves 
cost  sharing  by  the  grantee,  the  grant 
officer  will  ensure  that  the  cost  sharing 
special  condition  applies  only  to  the 
non-Federal  funding. 

(fl  Grant  renewals.  If  grants  are  to  be 
renewed,  this  should  be  done  prior  to 
the  grant  expiration  date.  Although  the 
grant  officer  has  little  control  over  the 
timely  receipt  of  purchase  requests,  he/ 
she  is  responsible  for  informing  the 
technical  ofRcer  of  current  lead-time 
requirements  and  for  timely  processing 
continuation  agreements.  Alternatively, 
if  a  grant  is  not  to  be  renewed,  the 
grantee  should  be  given  a  minimum  of 
4  months  advance  notice  of  pending 
close-out  (see  §  1260.511(a)). 

(g)  Instrument  usage.  To  eliminate  the 
paperwork  burdens  associated  with  the 
closeout  of  a  grant  and  negotiation  of  a 
new  grant  for  continuing  the  same 
effort,  ongoing  efforts  at  the  same 
institution  will  be  continued  by 
amending  or  supplementing  the  current 
instnunent  unless  there  is  a  significant 
change  in  the  nature  of  the  work.  If  a 
new  grant  must  be  issued,  the  period  of 
performance  should  be  continuous  with 
the  previous  award. 

(h)  Unilateral  award.  Grants  may  be 
awarded,  amended,  or  extended 
unilaterally  at  the  discretion  of  the  grant 
officer. 

1 1 26a304    Fofmat  and  numbering. 

(a)  General.  The  grant  shall  be  brief  in 
format,  containing  only  those  provisions 
and  special  conditions  necessary  to 
protect  the  interests  of  the  Government. 

(b)  Formats.  Grant  officers  are 
authorized  to  use  the  formats  in  Exhibit 
B  of  the  appendix  to  this  part  1260  for 
the  award  of  all  research  grants  and 
cooperative  agreements.  Computer- 
generated  versions  and  omission  of 
inapplicable  items  are  allowed.  Special 
conditions,  if  required,  shall  be  placed 
on  a  separate  page.  In  all  instances,  the 
heading.  "SPECIAL  CONDrnON(S), 
GRANT  (COOPERATIVE  AGREEMENT) 

N ",  shall  be  used,  followed  by 

the  applicable  special  condition(s).  Use 
of  preprinted  checklists  containing  all 
special  conditions  or  a  separate  page  for 
each  special  condition  is  not  autnorized. 


An  acceptance  block  may  be  added 
when  the  grant  officer  considere  it 
necessary  to  require  bilateral  execution 
of  the  grant.  When  enclosing  detailed 
budgets  with  the  grant,  the  grant  officer 
will  strike  out  any  information  that 
would  reveal  salaries  paid  by  the 
grantee. 

(c)  Grant  numbering.  The 
identification  numbering  system  for  all 
research  grants  shall  conform  to  NFS  48 
CFR  1804.7102-3,  except  that  a  NAG 
prefix  will  be  used  in  lieu  of  the  NAS 
prefix!  The  prefix  designation  will 
include  the  Center  Identification 
Number,  e.g.,  NAGW  would  be  the 
Headquarters  prefix  designation,  and 
NAGS  would  be  the  Goddard  prefix 
designation.  Grants  will  be  sequentially 
numbered  beginning  with  "1." 

(d)  Cooperative  agreement  numbering. 
The  numbering  system  for  cooperative 
agreements  will  be  the  same  as  for 
grants,  except  that  NCC  (for  Centers) 
and  NCCW  (for  Headquarters)  prefixes 
shall  be  used  in  lieu  of  the  NAG  and 
NAGW  prefixes. 

1 1290.305    DcjtrttHition  of  grants. 

Copies  of  grants  and  grant 
supplements  will  be  provided  to: 
payment  office,  technical  officer, 
administrative  grant  officer  when 
delegation  has  been  made,  NASA  Center 
for  Aerospace  Information  (CASI),  Attn: 
Document  Processing  Section,  800 
Elkridge  Landing  Road,  Linthicum 
Heights,  Maryland  21090-2934,  and  any 
other  appropriate  recipient.  Copies  of 
the  statement  of  work,  contained  in  the 
grantee's  proposal  and  accepted  by 
NASA,  will  be  provided  to  the 
administrative  grant  officer  and  CASI. 
The  grant  file  will  contain  a  record  of 
the  addresses  for  distributing  grants  and 
grant  supplements. 

Subpart  1260.4— Provisions  and 
Special  Conditions 

{1260.401    Qaneral. 

The  provisions  set  forth  in  this 
subpart  1260.4  shall  be  incorporated  in 
and  made  a  part  of  all  NASA  research 
grants  (§§  1260.402  through  1260.421) 
and  cooperative  agreements 
(§§  1260.402  through  1260.421  and 
1260.422(b))  subject  to  this  part  1260. 
Whenever  the  words  "grant"  or 
"grantee"  appear  in  these  provisions 
and  special  conditions,  they  shall  be 
deemed  to  include,  as  appropriate,  the 
words  "cooperative  agreement"  and 
"recipient  of  cooperative  agreement," 
respectively.  The  provisions  for  use  in 
grants  will  be  incorporated  by  reference 
in  an  enclosure  to  each  grant  (See 
Exhibit  B  as  listed  in  the  appendix  to 
this  part  1260).  Special  conditions 


(§  1260.422(b)  through  (h))  will  be 
incorporated  in  full  text.  For  inclusion 
of  provisions  in  subcontracts,  see 
§  1260.510(d)  and  (e). 

11260.402    Publications  and  reports. 
Publications  and  Reports  (fun.  1993) 

(a)  NASA  encourages  the  widest 
practicable  dissemination  of  research  results 
at  any  time  during  the  course  of  the 
investigation. 

(b)  All  information  disseminated  as  a  result 
of  the  grant,  shall  contain  a  statement  which 
acknowledges  NASA's  support  and  identifies 
the  grant  by  number. 

(c)  Prior  approval  by  the  NASA  grant 
officer  is  required  only  where  the  grantee 
reauests  that  the  results  of  the  research  be 
published  in  a  NASA  scientific  or  technical 
publication.  Two  copies  of  each  draft 
publication  shall  accompany  the  approval 
request. 

(d)  Reports  shall  be  informal  in  nature  and 
contain  full  bibliographic  references, 
abstracts  of  publications  and  lists  of  all  other 
media  in  which  the  research  was  discussed. 
Reports  ordinarily  should  not  exceed  3  pages, 
not  counting  bibliographies,  abstracts,  and 
lists  of  other  media.  The  grantee  shall  submit 
the  following  technical  reports: 

(1)  A  p)erformance  report  for  every  year  of 
the  grant  (except  the  final  year).  Each  report 
is  due  60  days  before  the  anniversary  dale  of 
the  grant  and  shall  describe  research 
accomplished  during  the  report  period. 

(2)  A  summary  of  research,  which  is  due 
by  90  days  after  the  expiration  date  of  the 
grant,  regardless  of  whether  or  not  support  is 
continued  under  another  grant.  This  report  is 
intended  to  summarize  the  entire  research 
accomplished  during  the  duration  of  the 
grant. 

(e)  Performance  reports  and  summaries  of 
research  shall  display  the  following  on  the 
first  page: 

(1)  Title  of  the  grant. 

(2)  Type  of  report. 

(3)  Name  of  the  principal  investigator. 

(4)  Period  covered  by  the  report. 

(5)  Name  and  address  of  the  grantee's 
institution. 

(6)  Grant  number. 

(f)  An  original  and  two  copies,  one  of 
which  shall  be  of  suitable  quality  to  permit 
micro-reproduction,  shall  be  sent  as  follows: 

(1)  Original — administrative  grant  officer. 

(2)  Copy — technical  officer. 

(3)  Micro-reproducible  copy — NASA 
Center  for  Aerospace  Information  (CASI), 
Attn:  Accessioning  Department,  800  Elkridge 
Landing  Road,  Linthicum  Heights,  Maryland 
21090-2934. 

$1260.403    Extensions. 

Extensions  (Jus.  1992) 

(a)  It  is  NASA  policy  to  provide  maximum 
possible  continuity  in  funding  grant- 
svpported  research,  and  grants  may  be 
extended  for  additional  periods  of  time.  Any 
extension  requiring  additional  funding 
should  be  supported  by  a  proftosal  submitted 
at  least  3  months  in  advance  of  the  expiration 
date  of  the  grant 

(b)  Grantees  may  extend  the  expiration 
date  of  a  grant  or  a  supplement  thereto  if 
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additioiMl  time  beyond  the  established 
expiration  date  is  required  to  assure  adequate 
completion  of  the  original  scope  of  work 
within  the  funds  already  made  available.  For 
this  purpose,  the  grantee  may  make  a  single 
no<ost  extension  not  exceeding  12  months. 
The  grantee  must  make  the  extension  prior  to 
the  expiration  dale  and  must  notify'  the 
administrative  grant  officer  in  writing  within 
10  days  of  making  the  extension.  Requests  for 
all  other  extensions  (in  excess  of  30  days) 
must  tie  submitted,  in  writing,  to  the 
administrative  grant  ofTicer  for  prior 
approval 

f  1260.404    Suspension  or  ravocaUon. 
Sittpension  or  Rcvocalioa  (Sep.  1993) 

(a)  If  NASA  determines  that  the  grantee  has 
failed  to  comply  with  the  grant.  NASA  may 
suspend  or  revoke  the  grant  in  whole  or  in 
part  after  consultation  with  the  grantee. 
Suspension  or  revocation  of  the  grant  prior 
to  the  planned  expiration  date  will  be 
reserved  for  exceptional  situations  which 
cannot  be  handled  any  other  way. 

(b)  Suspension  of  the  grant  may  occur 
when  the  grantee  has  felled  to  comply  with 
the  terms  of  the  grant.  Upon  reasonable 
notice  to  the  grantee.  NASA  may  temporarily 
suspend  the  grant,  withhold  furiher 
payments,  and  prohibit  the  grantee  from 
incurring  additional  costs,  pending  corrective 
action  by  the  grantee  or  a  decision  by  NASA 
to  revoke  the  grant.  NASA  will  allow  all 
necessary  and  proper  costs  which  the  grantee 
could  not  reasonably  avoid  during  the  period 
of  suspension. 

(c)  In  the  event  of  revocation,  the  grantee 

■  shell  refund  to  NASA  any  unexpended  funds 
that  It  has  received  under  the  grant,  except 
such  portion  thereof  as  may  be  required  by 
the  grantee  to  meet  commitments  which  had 
in  the  judgment  of  NASA  become  firm  prior 
to  the  effective  date  of  revocation  and  are 
otherwise  appropriate.  Significantly  reduced 
availability  of  the  services  of  the  principal 
investigators)  named  in  the  grant  instrument 
may  be  grounds  for  revocation,  unless 
alternative  arrangements  are  made  and 
approved  in  writing  by  the  administrative 
grant  officer. 

91260.405    Change  in  principal 
InvMtigalor  or  scope. 

Oiange  in  Principal  Investigator  or  Scope 
(Feb.  1992) 

The  grantee  shall  obtain  the  approval  of  the 
NASA  grant  ofiicer  to  change  the  principal 
investigator  or  to  continue  the  research  work 
during  a  continuous  period  in  excess  of  3 
months  without  the  participation  of  an 
approved  principal  investigator.  Change  in 
objective  or  scope,  likewise,  requires  prior 
approval. 

{1260.406    Altowai>le  costs. 
Allowable  Costs  (Jun.  1993) 

(a)  OMB  Circular  No.  A-21,  "Cost 
Principles  for  Educational  Institutions." 
OMB  Qrcular  No.  A-122.  "Cost  Principles 
for  Nonprofit  Organizations,"  and  OMB 
Qrcular  No.  A-110,  "Grants  and  Agreements 
with  Institutions  of  Higher  Education. 
Hospital  and  other  Nonprofit  Organ izatioos," 


as  applicable,  govern  the  allowability  of  costs 
chargeable  to  research  sponsored  by  NASA 
under  grants,  except  that  cost-related  and 
administrative  "prior  approvals"  required  by 
A-21  artd  A-110  are  waived  unless 
specifically  required  elsewhere  in  the  grant 
provisions  or  special  conditions.  Sections 
1260  40S.  1260.408.  and  1260  413  require 
prior  approvals. 

(b)  Payments  to  Individuals  for  consultant 
services  under  a  NASA  grant  shall  not  exceed 
the  daily  equivalent  of  the  maximum  rate 
paid  to  a  CS-18  Federal  employee.  The  limit 
applies  to  personal  compensation  exclusive 
of  expenses  and  indirect  cost 

(c)  Grantees  may  approve  preaward  costs  of 
up  to  90  days  prior  to  the  effective  date  of 

a  new  award,  provided  the  costs  are 
necessary  for  the  effective  and  economical 
conduct  of  the  project  and  they  are  otherwise 
allowable  under  the  terms  of  the  grant.  Any 
preaward  expenditures  are  made  at  the 
grantee's  risk.  Approval  by  the  grantee  does 
not  impose  any  obligations  on  NASA  in  the 
absence  of  appropriations,  if  an  award  is  not 
sutraequently  made,  or  if  an  award  is  made 
for  a  lesser  amount  than  the  grantee 
anticipated. 

(d)  In  addition.  Comptroller  General 
decisions  govern  allowability  of  costs  for 
international  air  transportation  (see 

§  1260.420(b)). 

i  126a407    Financial  management 
Financial  Management  (Jun.  1992) 

(a)  Payment.  Advance  payments  by 
electronic  funds  transfer  will  be  made  by  the 
Financial  Management  Office  of  the  NASA 
installation  which  issued  the  grant.  The 
grantee  shall  submit  Federal  Cash 
Transaction  Reports  (SF  272)  to  the 
aforementioned  office  and.  if  NASA  has 
delegated  administration,  to  the 
administrative  grant  officer,  within  15 
%¥orking  days  following  the  end  of  each 
Federal  fiscal  quarter,  containing  current 
estimates  of  the  cash  requirements  for  each 
of  the  4  months  following  the  quarter  being 
reported.  The  final  SF  272  is  due  within  90 
days  after  the  expiration  date  of  the  grant. 

(b)  Management  and  audit  The  grantee's 
financial  management  system  shall  meet  the 
standards  set  forth  in  §  1260.509.  The 
provisions  of  OMB  Qrcular  No.  A-133, 
"Audit  of  Institutions  of  Higher  Education 
and  Other  Nonprofit  Organizations."  or  OMB 
Qrcular  No.  A-128.  "Audits  of  Sute  and 
Local  Governments,"  as  applicable,  apply  to 
this  award.  N.^SA  Federal  domestic 
assistance  numbers  do  not  apply  to  NASA 
grants. 

(c)  Records.  Financial  records,  supporting 
documents,  statistical  records,  and  all  other 
records  (or  microfilm  copies)  pertinent  to  this 
grant  shall  be  retained  for  a  period  of  3  years, 
except  that  (1)  if  any  litigation,  claim,  or 
audit  is  started  before  the  expiration  of  the 
3-year  period,  the  records  shall  be  retained 
until  all  litigation,  claims,  or  audit  findings 
involving  the  records  have  been  resolved, 
and  (2)  records  for  nonexpendable  property 
acquired  with  grant  funds  shall  be  retained 
for  3  years  after  its  final  disposition.  The 
retention  period  starts  from  the  date  of  the 
submission  of  the  final  Federal  Cash 
Transactions  Report  (SF  272).  The 


Administrator  of  NASA  and  the  Comptroller 
General  of  the  United  States,  or  any  of  their 
duly  authorized  representatives,  shall  have 
access  to  any  pertinent  booits.  documents, 
papers,  and  records  of  the  grantee  and  of 
subcontractors  to  make  audits,  examinations, 
excerpts,  and  transcripts.  All  provisions  of 
this  paragraph  (c)  shall  apply  to  any 
subcontractor  performing  substantive  work 
under  this  grant. 

(d)  Unexpended  balances.  Any 
unexpended  balance  of  funds  which  remains 
at  the  end  of  any  funding  period,  except  the 
final  funding  period  of  the  grant,  shall  be 
carried  over  to  the  next  funding  period,  and 
may  be  used  to  defray  costs  of  any  funding 
period  of  the  grant.  The  estimated  amount  of 
unexpended  ^inds  shall  be  identified  in  the 
grant  budget  section  of  the  grantee's  renewal 
proposal 

f  1260.408    Equipment  and  ottter  property. 
Equipment  and  Otber  Property  (Jan.  1993) 

(a)  NAS.^  grants  permit  acquisition  of 
technical  property  required  for  the  conduct 
of  research.  Acquisition  of  property  costing 
in  excess  of  S5.000  and  not  included  in  the 
approved  proposal  budget  requires  the  prior 
approval  of  the  administrative  grant  officer 
unless  the  item  is  merely  a  different  model 
of  an  item  shown  in  the  approved  proposal 
budget.  Requests  for  prior  approval  of 
technical  property  may  be  made 
telephonically  to  the  administrative  grant 
officer. 

(b)  Grantees  may  not  purchase,  as  a  direct 
cost  to  the  grant,  items  of  non-technical 
property,  examples  of  which  include  but  are 
not  limited  to  office  equipment  and 
furnishings,  air  conditioning  equipment, 
reproduction  and  printing  equipment.  nuMor 
vehicles,  and  automatic  data  processing 
equipment.  If  the  grantee  requests  an 
exception,  the  grantee  shall  submit  a  written 
request  for  administrative  grant  officer 
approval,  prior  to  purchase  by  the  grantee, 
stating  why  the  grantee  cannot  charge  the 
property  to  indirect  costs. 

(c)  Under  no  circumstances  shall  grant 
funds  he  used  to  acquire  land  or  any  interest 
therein,  to  acquire  or  construct  facilities,  or 
to  procure  passenger  carrying  vehicles. 

(d)  Title  to  equipment  purchased  with 
grant  funds  shall  vest  in  the  grantee  unless 
otlierwise  provided.  The  Government 
reserves  thiB  right  to  require  transfer  to  itself 
of  title  to  items  costing  more  than  Si. 000 
eacfa  or,  when  bbricated  into  a  single 
coherent  system,  in  aggregate  cost.  Such 
reservation  is  subject  to  §  1260  506. 

(e)  Title  to  Government  furnished 
eouipment  (including  equipment,  title  to 
which  has  t)een  transferred  to  the 
Government  pursuant  to  §  1260.408(d)  prior 
to  completion  of  the  work)  will  remain  with 
the  Government 

(f)  Title  to  expendable  personal  property 
shall  vest  in  the  grantee  upon  acquisition.  If 
there  is  a  residual  inventory  of  such  property 
exceeding  Si  .000  in  total  aggregate  fair 
mari^  value,  upon  termination  or  expiration 
of  the  grant  and  the  property  is  not  needed 
for  any  other  Federally  sponsored  pr\>ject  or 
program,  the  grantee  shall  retain  the  property 
ibr  use  on  non-Federally  sponsored  activities, 
or  sell  it.  tMtt  must  in  either  case,  compensate 
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the  Federal  Government  for  ita  share.  The 
amount  of  compensation  shall  be  computed 
in  accordance  with  subparagraph  6c. 
Attachment  N  to  OMB  Circular  No.  A-110. 

(g)  The  grantee  shall  establish  and 
maintain  property  management  standards  for 
nonexpendable  personal  property  and 
otherwise  manage  such  property  as  set  forth 
in  $1260.507. 

|h)  Annually  by  Fuly  31.  the  grantee  shall 
submit  2  copies  of  an  inventory  report  which 
lists  all  Government  furnished  equipment  in 
their  custody  as  of  June  30.  The  grantee  shall 
submit  2  copies  of  a  final  inventory  report  by 
60  days  after  the  expiration  date  of  the  grant. 
The  final  inventory  report  shall  contain  a  list 
of  all  grantee  acquired  equipment  and  a  list 
of  Government  himished  equipment.  Annual 
and  final  inventory  reports  shall  reflect  the 
elemenu  required  in  $  1260.507(a)(1)  and  be 
submitted  to  the  administrative  grant  officer. 
When  Government  furnished  equipment  is 
no  longer  needed,  the  grantee  shall  notify  the 
administrative  grant  officer,  who  will  provide 
disposition  instructions. 

|126a409    Patent  rtght»— retention  by  the 
grantee. 

Patent  Rights— RetentioB  by  the  Grantee 
(Feb.  1992)  ^ 

This  award  is  subject  to  the  provisions  of 
37  CFR  401.3(d)  which  requires  use  of  the 
standard  clause  set  out  at  37  CFR  401.14 
"Patent  Rights  (Small  Business  Firms  and 
Nonprofit  Organirations)"  and  the  following: 

(a)  Where  the  term  "contract"  or 
"contractor"  is  used  in  the  "Patent  Rights" 
clause,  the  term  shall  be  replaced  by  the  term 
"grant"  or  "grantee,"  respectively. 

(b)  In  each  instance  where  the  term 
"Federal  Agency,"  "agency,"  or  "funding 
Federal  agency"  is  used  in  the  "Patent 
Rights  '  clause,  the  term  shall  be  replaced  by 
the  term  "NASA." 

(c)  The  NASA  regulation  applicable  to 
paragraph  (e)  of  the  "Patent  Rights"  clause  is 
at  14  CFR  subpart  1245.2,  Licensing  of  NASA 
Inventions,  $1245.210. 

(d)  The  following  item  is  added  to  the  end 
of  paragraph  (f)  of  the  "Patent  Rights"  clause: 

(5)  The  grantee  shall  include  a  list  of  all 
Subject  Inventions  required  to  be  disclosed 
during  the  preceding  year  in  the  performance 
report,  technical  report,  or  renewal  proposal, 
and  a  complete  list  (or  a  negative  statement) 
for  the  entire  award  pteriod  shall  be  included 
in  the  summary  of  research. 

(e)  The  term  "subcontract"  in  paragraph  (g) 
of  the  "Patent  Rights '  clause  shall  include 
purchase  orders. 

(0  The  NASA  implementing  regulation  for 
paragraph  (g)(2)  of  the  "Patent  Rights"  clause 
is  at  48  CFR  1827.373(b)  (NASA  FAR 
Supplement,  18-27. 373(b)). 

(g)  The  following  requirement  constitutes 
paragraph  (1)  of  the  "Patent  Rights"  clause: 

(1)  Communications. 

A  copy  of  all  submissions  or  requests 
required  by  this  clause,  plus  a  copy  of  any 
re(>orts,  manuscripts,  publications  or  similar 
material  bearing  on  patent  matters,  shall  be 
sent  to  the  Installation  Patent  Counsel  and 
the  administrative  grant  officer  in  addition  to 
any  other  submission  requirements  in  the 
grant  provisions.  If  any  reports  contain 


information  describing  a  "subject  invention" 
fbr  which  the  grantee  has  elected  or  may 
elect  title,  NASA  will  use  reasonable  efforts 
to  delay  public  release  by  NASA  or 
publication  by  NASA  in  a  NASA  technical 
series,  for  6  months  from  the  date  of  receipt, 
in  order  for  a  patent  application  to  be  filed, 
provided  that  the  grantee  identify  the 
information  and  the  "subject  invention"  to 
which  it  relates  at  the  time  of  submittal.  If 
required  by  the  administrative  grant  officer, 
the  grantee  shall  provide  the  filing  date, 
serial  number  and  title,  a  copy  of  the  patent 
application,  and  a  patent  number  and  issue 
date  fbr  any  "subject  invention"  in  any 
country  in  which  the  grantee  has  applied  for 
patents. 

11260.410  Rights  In  data. 
Rights  in  Data  (Feb.  1992) 

The  grantee  grants  to  the  Government,  for 
Governmental  purposes,  the  right  to  publish, 
translate,  reproduce,  deliver,  use  and  dispose 
of,  and  to  authorize  others  to  do  so,  all  data, 
including  reports,  drawings,  blueprints,  and 
technical  information  resulting  from  the 
performance  of  work  under  this  grant. 

11260.411  Security. 

Security  (Jun.  1992) 

Normally,  NASA  grants  do  not  involve 
classified  defense  information.  However,  if 
information  is  sought  or  developed  by  the 
grantee  that  should  be  classified  in  the 
interests  of  national  security,  the  NASA  grant 
officer  who  issued  the  grant  shall  be  notified 
immediately. 

11260.412  avti  rights. 

avU  RighU  Oun.  1993) 

Work  on  NASA  grants  is  subject  to  the 
provisions  of  Title  VI  of  the  Qvil  Rights  Act 
of  1964  (Public  Uw  88-52;  42  U.S.C  2000d- 
l).  Title  IX  of  the  Education  Amendments  of 
1972  (20  U.S.C  1680  et  seq).  Section  504  of 
the  Rehabilitation  Act  of  1973.  as  amended 
(29  U.S.C.  794).  the  Age  Discrimination  Act 
of  1975  (42  U.S.C  6101  et  seq).  and  the 
NASA  implementing  regulations  (14  CFR 
parts  1250. 1251.  and  1252). 

§1260.413    Subcontracts. 

Subcontracts  Qtm.  1992) 

(a)  NASA  grant  officer  consent  is  required 
fbr  subcontracts  over  S25.000.  if  not  accepted 
by  NASA  in  the  original  proposal,  and  may 
be  requested  through  the  administrative  grant 
officer  by  providing  the  name  of  the 
subcontractor  and  the  purpose  and  dollar 
amount  of  the  subcontract.  For  subcontracts 
over  SIOO.OOO,  the  grantee  shall  provide  the 
fbllowing  additional  information,  as  a 
minimum,  to  the  administrative  grant  officer 
fbr  forwarding  to  the  NASA  grant  officer 

(1)  A  copy  of  the  proposed  subcontract. 

(2)  Basis  for  subcontractor  selection. 

(3)  Justification  for  lack  of  competition 
when  competitive  bids  or  offers  are  not 
obtained. 

(4)  Basis  for  award  cost  or  award  price. 

(b)  The  grantee  shall  utilize  small  business 
concerns,  small  disadvantaged  business 
concerns.  Historically  Black  Colleges  and 
Universities,  minority  educational 


institutions,  and  women-owned  small 
business  concerns  as  subcontractors  to  the 
maximum  extent  practicable. 

{1260^14    dean  Air-Water  PoUutlon 
Control  Acts. 

Clean  Air-Water  PoUulioa  Control  Acts 
(Mar.  1992) 

If  this  grant  or  supplement  thereto  is  in 
excess  of  $100,000,  the  grantee  agrees  to 
notify  the  administrative  grant  officer 
promptly  of  the  receipt,  whether  prior  or 
subsequent  to  the  grantee's  acceptance  of  this 
grant,  of  any  communication  from  the 
Director,  Office  of  Federal  Activities. 
Environmental  Protection  Agency  (EPA), 
indicating  that  a  facility  to  be  utilized  under 
or  in  the  performance  of  this  grant  or  any 
subcontract  thereunder  is  under 
consideration  to  be  listed  on  the  EPA  "List 
of  Violating  Facilities"  published  pursuant  to 
40  CFR  15.20.  By  acceptance  of  a  grant  in 
excess  of  $100,000,  the  grantee  (a)  stipulates 
that  any  facility  to  be  utilized  thereunder  Is 
not  listed  on  the  EPA  "List  of  Violating 
Facilities"  as  of  the  date  of  acceptance:  (b) 
agrees  to  comply  with  all  requirements  of 
Section  114  of  the  Clean  Air  Act,  as  amended 
(42  U.S.C.  1857  et  seq.  as  amended  by  Public 
Law  91-604)  and  Section  308  of  the  Federal 
Water  Pollution  Control  Act,  as  amended  (33 
U.S.C.  1251  et  seq.  as  amended  by  Public 
Law  92-500)  relating  to  inspection, 
monitoring,  entry,  reports  and  information, 
and  all  other  requirements  specified  in  the 
aforementioned  Sections,  as  well  as  all 
regulations  and  guidelines  issued  thereunder 
after  award  of  and  applicable  to  the  grant; 
and  (c)  agrees  to  include  the  criteria  and 
requirements  of  this  clause  in  every 
subcontract  hereunder  in  excess  of  $100,000. 
and  to  take  such  action  as  the  administrative 
grant  officer  may  direct  to  enforce  such 
criteria  and  requirements. 

i  1260.415    Procurement  standards. 
Procurement  Standards  (Feb.  1992) 

The  grantee's  procurement  practices  shall 
meet  the  standards  set  forth  in  $  1260.510. 

'{1260.416    Interest-bearing  accounts. 
Interest-Bearing  Accounts  (Jan.  1992) 

Advances  of  federal  funds  shall  be 
maintained  in  interest-bearing  accounts. 
Interest  earned  on  federal  advances  deposited 
in  such  accounts  shall  be  remitted  to  NASA 
at  least  quarterly,  as  instructed  by  the 
Financial  Management  Office  of  the  NASA 
installation  which  issued  the  grant.  Interest 
amounts  up  to  S100  per  year  may  be  retained 
by  the  grantee. 

§  1260.417    Determent  and  suspension 
and  drug-free  workplace. 

Debarment  and  Suspension  and  Drug-Free 
Workplace  (Feb.  1992) 

NASA  grants  are  subject  to  the  provisions 
of  14  CFR  part  1265,  Govemmentwide 
Debarment  and  Suspension 
(Nonprocurenjent)  and  Govemmentwide 
requirements  for  Drug-Free  Workplace 
(Grants),  unless  excepted  by  §§  1265.110  or 
1265.610.  The  certifications  required  by  that 
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regulation  must  accompany  extension 
proposals. 

%  1260.418    Foreign  natlonai  employee 
Investigative  requirements. 

Foreign  National  Employee  Investigative 
Requirements  (May  1992) 

(a)  The  grantee  shall  submit  a  properly 
executed  Name  Check  Reouest  (NASA  Foim 
531)  and  a  completed  applicant  fingerprint 
card  (Federal  Bureau  oflnvestigation  Card 
FD-258)  for  each  foreign  national  employee 
requiring  access  to  a  NASA  Installation. 
These  documents  shall  be  submitted  to  the 
Installation's  Security  Office  at  least  75  days 
prior  to  the  estimated  duty  date.  The  NASA 
Installation  Security  Office  will  request  a 
National  Agency  Checli  (NAC)  for  foreign 
national  employees  requiring  access  to  NASA 
facilities.  The  NASA  Form  531  and 
fingerprint  card  may  be  obtained  from  the 
NASA  Installation  Security  Office. 

(b)  The  Installation  Security  Office  will 
request  from  NASA  Headquarters, 
International  Relations  Division  (Code  IR), 
approval  for  each  foreign  national's  access  to 
the  Installation  prior  to  providing  access  to 
the  Installation.  If  the  access  approval  is 
obtained  from  NASA  Headquarters  prior  to 
completion  of  the  NAC  and  performance  of 
the  grant  requires  a  foreign  national  to  be 
given  access  immediately,  the  technical 
officer  may  submit  an  escort  request  to  the 
Installation's  Chief  of  Security. 

S  1260.419    Restrictions  on  lobbying 
Restrictions  on  Lobbying  (Apr.  1990) 

This  award  is  subject  to  the  provisions  of 
14  CFR  part  1271  "New  Restrictions  on 
Lobbying." 

§  1 260.420    Travel  and  transportation. 
Travel  and  Transportation  (Jiin.  1993) 

(a)  Section  5  of  the  International  Air 
Transportation  Fair  Competitive  Practices 
Act  of  1974  (49  App.  U.S.C.  1517)(Fly 
America  Act)  requires  the  grantee  to  use  U.S.- 
flag  air  carriers  for  international  air 
transportation  of  personnel  and  property  to 
the  extent  that  service  by  those  carriers  is 
available. 

(b)  Department  of  Transportation 
regulations,  49  CFR  part  173,  govern  grantee 
shipment  of  hazardous  materials  and  other 
items. 

f  1260.421    Program  Income. 
Program  Income  (Jim.  1992) 

Program  income  shall  be  retained  by  the 
grantee  and  shall  be  added  to  funds  already 
committed  to  the  project  and  used  to  further 
protect  objectives. 

$1260.422    Special  conditions. 

(a)  In  addition  to  the  provisions  set 
forth  in  this  subpart,  NASA  grants  are 
subject  to  various  conditions  which 
either  are  not  apphcable  to  all  awards  or 
are  temporary  in  nature.  Such 
conditions  are  not  incorporated  by 
reference  or  printed  in  NASA  Form 
1463A,  "NASA  Provisions  for  Research 
Grants  and  Cooperative  Agreements," 


but  are  appended  in  full  text  to  specific 
grants,  as  applicable. 

(b)  With  respect  to  cooperative 
agreements  under  31  U.S.C.  6305.  it  has 
been  determined  that  the  NASA 
guidelines  and  regulations  applicable  to 
grants  will  apply  to  cooperative 
agreements.  The  cooperative  agreement, 
NASA  Form  1562,  shall  contain  a 
sp>ecial  condition  stating  the  nature  of 
the  recipient/NASA  interaction  in 
accordance  with  31  U.S.C.  6305.  That 
special  condition  is  as  follows: 

Cooperative  Agreement  Special  Condition 
(Feb.  1992) 

This  award  is  a  cooperative  agreement  as 
it  is  anticipated  that  there  will  be  substantial 
NASA  involvement  during  performance  of 
the  effort.  That  is,  the  recipient  can  expect 
NASA  collaboration  or  participation  in  the 
management  of  the  project.  The  terms 
"grant"  and  "grantee"  mean  "cooperative 
agreement"  and  "recipient  of  cooperative 
agreement,"  respectively,  wherever  the  terms 
appear  in  provisions  and  special  conditions 
incjuded  in  this  agreement.  NASA  and  the 
recipient  mutually  agree  to  the  following 
statement  of  anticipated  cooperative 
interactions  which  may  occur  during  the 
performance  of  this  effort.  (Insert  here  a 
concise  statement  of  the  exact  nature  of  the 
cooperative  interactions.  In  addition,  note 
that  the  statement  must  deal  with  existing 
fects  and  not  contingencies.  Under  no 
circumstances  shall  the  statement  be  used  as 
a  work  statement  or  an  expanded  grant  title.) 

(c)  See  §  1260.303(b)(5). 
Multiple  Year  Grant  (Nov.  1991) 

This  is  a  multiple  year  grant.  Contingent  on 
the  availability  of  funds,  scientific  progress  of 
the  project  and  continued  relevance  to  NASA 
programs,  NASA  anticipates  continuing 
support  at  approximately  the  following 
levels: 

Second  year  $...  Anticipated  funding  date: 


Third  year  S...  Anticipated  funding  date: 

(Additional  periods  may  be  included  or 
omitted  as  applicable.) 

(d)  See  §  1260.302(d). 
Incremental  Funding  (Jun.  1992) 

Only  S of  the  amount  indicated  on 

the  face  of  this  award  is  available  for    - 
payment  and  allotted  to  this  award.  NASA 
contemplates  making  an  additional  allotment 
in  the  amount  of  S by . 

These  funds  will  be  obligated  to  the  grant 
as  appropriated  funds  become  available 
without  any  action  required  by  the  grantee, 
and  the  grantee  will  be  given  written 
notification  by  the  NASA  grant  officer.  NASA 
is  not  obligated  to  reimburse  the  grantee  for 
the  expenditure  of  amounts  in  excess  of  the 
total  funds  allotted  by  NASA. 

(e)  See  §  1260.303(d). 

Cost  Sharing  (Jun.  1992) 

The  grantee  agrees  to  share  in  the  cost  of 
the  research  by  charging  to  the  Government 


no  more  than percent  of  the  costs 

incurred  in  performing  the  work 
contemplated  by  the  grant  as  determined  to 
be  allowable  in  accoi^ance  with  14  CFR 

1260.406.  The  remaining percent,  or 

more,  of  the  allowable  costs  of  performance 
so  determined  will  constitute  the  grantee's 
share  and  will  not  be  charged  to  the 
Government  under  this  grant  or  under  any 
other  grant  or  contract  (including  allocation 
to  other  grants  or  contracts  as  part  of  an 
independent  research  and  development 
program).  The  grantee  will  maintain  records 
of  all  grant  costs  claimed  by  the  grantee  as 
constituting  part  of  its  share  and  such  records 
shall  be  subject  to  audit  by  the  Government. 

(0  See  §  1260.106.  "INVENTION 
REPORTING  AND  RIGHTS— FOREIGN" 
in  NASA  FAR  Supplement  18-52.227- 
85  (48  CFR  1852.227-85)  (suitably 
tailored  to  identify  the  parties  and  the 
instrument]  may  be  used  as  a  special 
condition  unless  in  consultation  with 
Installation  Patent  Counsel,  a  different 
provision  would  be  more  appropriate. 

(g)  See  §  1260.605(a). 

Reports  Substitution  (Feb.  1992) 

Technical  reports  may  be  substituted  for 
the  required  performance  reports.  The  title 
page  of  such  reports  shall  clearly  indicate 
that  the  substitution  has  been  made,  showing 
the  period  covered  by  the  originally  required 
performance  report. 

(h)  See  §  1260.605(d). 

Withholding  (JuL  1992) 

Pending  receipt  of  the  satisfactorily 
completed  summary  of  research  and 
other  final  reports  under  this  grant,  the 
financial  management  office  will 

withhold  $ from  the  last 

payment. 

Subpart  1260.5— Administration 

f  1260.501    Delegation  of  administration. 

(a)  PoUcy.  Pursuant  to  the 
Government-wide  "cross-servicing" 
poUcy.  it  is  NASA's  policy  to  delegate 
administration  to  the  Office  of  Naval 
Research  (ONR). 

(b)  Procedures.  Delegations  will  be 
made  using  NASA  Form  1430,  "Letter  of 
Contract  Administration  Delegation, 
General;"  NASA  Form  1430A,  "Letter  of 
Contract  Administration  Delegation, 
Special  Instructions;"  and  NASA  Form 
1431 ,  "Letter  of  Acceptance  of  Contract 
Administration  Delegation."  The  grant 
officer  will  inform  the  grantee,  in 
writing,  that  the  delegation  has  been 
made,  and  provide  specific  instructions 
regarding  actions  requiring  ONR 
involvement. 

(c)  Types  of  administration. 

(1)  Full  administration.  The  grant 
officer  will  use  NASA  Form  1430.  as 
provided  in  Exhibit  A^  Figure  1.  of  the 
api>endix  to  this  part  1260,  to  delegate 
to  ONR  full  administration  for  each 


53650      Federal  Register  /  Vol.  58,  No.  199  /  Monday,  October  18,  1993  /  Rules  and  Regulations 


grant,  except  when  ONR  is  not  the 
cognizant  administration  office  or  when 
ONR  administration  services  are  not 
reasonably  available. 

(2)  Property  administration.  Property 
administration  (review  and  approval  of 
grantees'  property  control  procedures, 
and  on-site  surveys  of  grantees"  property 
control  systems)  and  plant  clearance 
(screening,  redistribution  and  disposal 
of  Government  property  from  grantees' 
work  sites)  will  be  delegated  to  ONR. 
Installations  will  use  standard,  special 
instruction  wording  on  the  NASA  Form 
1430A,  as  provided  in  Exhibit  A.  Figure 

2,  of  the  appendix  to  this  part  1260. 

(3)  Closeout.  Grant  closeout  may  be 
retained  if  the  grant  officer  determines 
that  delegation  to  ONR  is  not  in  the  best 
interest  of  NASA.  Closeout  delegation 
must  be  preceded  or  accompanied  by  a 
Property  Administration  and  Plant 
Clearance  Delegation  (if  any  girantee 
acquired  or  Government-furnished 
equipment  (GFE)  is  involved). 
Installations  will  use  standard  special 
instruction  wording  on  the  NASA  Form 
1430A,  as  provided  in  Exhibit  A,  Figiire 

3,  of  the  appendix  to  this  part  1260. 
ONR  shall  obtain  the  approval  of  the 
NASA  grant  officer  prior  to  initiating 
closeout.  To  expedite  closeout,  NASA 
grant  officers  shall  respond  to  ONR 
inquiries  within  30  days.  NASA  grant 
officers  shall  inform  individuals  named 
on  NASA  Form  1430A,  Item  4(f),  (i)  that 
a  delegation  has  been  made  and  (ii)  of 
the  requirement  for  timely  responses  to 
any  inquiries  received  directly  from 
ONR. 

f  1 260.502    Grant  supptotnents. 

The  NASA  grant  officer  may  modify 
a  grant  by  using  a  grant  supplement. 
Uses  include  multiple  year  grants  and 
grant  renewals  (§  1260.303(b)  and  (f)). 
extensions  (§  1260.403),  incremental 
funding  (§  1260.302(d)),  and  novations 
(§1260.505). 


§1260.503 
•stimata*. 


Adharenca  to  ortglnai  tMidgat 


Although  NASA  assumes  no 
responsibility  for  budget  overruns,  the 
grantee  may  spend  grant  funds  for  the 
proposed  research  without  strict 
adherence  to  individual  allocations 
within  total  budgets,  except  as  provided 
in  §  1260.408(a)  and  (b)  and 
§  1260.413(a). 

f  1260.504    Suspanaion  or  ravocatlon. 

(a)  Policy.  Suspension  or  revocation  of 
a  grant  prior  to  the  planned  expiration 
date  must  be  reserved  for  exceptional 
situations  which  cannot  be  handled  any 
other  way  (see  §  1260.404).  Before 
suspending  or  revoking  any  grant  with 
a  xmi varsity,  the  NASA  grant  officer  and 


technical  officer  shall  take  into  account 
the  consequences  to  graduate  students 
working  under  the  grant. 

(b)  Suspension  of  the  grant.  When  a 
grantee  has  failed  to  comply  with  the 
terms  of  a  grant,  NASA  may,  upon 
reasonable  notice  to  the  grantee, 
temporarily  suspend  the  grant,  withhold 
further  payments,  and  prohibit  the 
grantee  from  incurring  additional  costs, 
pending  corrective  action  by  the  grantee 
or  a  decision  by  NASA  to  revoke  the 
grant.  NASA  will  allow  all  necessary 
and  proper  costs  that  the  grantee  could 
not  reasonably  avoid  during  the  j>eriod 
of  suspension. 

§1260.505    Transfers,  novations,  and 
change  of  name  agraamants. 

(a)  Transfer  of  grants.  Novation  as 
provided  in  §  1260.505(b),  is  the  only 
means  by  which  a  grant  may  be 
transferred  from  one  institution  to 
another.  When  the  principal  investigator 
changes  organizational  affiliation  and 
desires  support  for  the  research  at  a  new 
location  and  novation  is  not  used,  a  new 
proposal  must  be  submitted  to  NASA 
via  the  appropriate  officials  of  the  new 
institution.  Although  such  a  proposal 
will  be  reviewed  in  the  normal  manner, 
every  effort  will  be  made  to  expedite  a 
decision.  Regardless  of  the  action  taken 
on  the  new  proposal,  final  reports  on 
the  original  grant,  describing  the 
scientific  progress  and  expenditure  to 
date,  will  be  required. 

(b)  Novation  and  change  of  name.  All 
novation  agreements  and  change  of 
name  agreements  of  the  grantee,  prior  to 
execution,  shall  be  reviewed  by  legal 
counsel  for  legal  sufficiency.  When  a 
change  in  principal  investigator  from 
one  institution  to  another  occurs, 
novation  of  the  grant  is  preferable  to 
revocation. 

§1260.506    Usa,  disposHion,  and  vesting  of 
tttia  to  aquipment 

(a)  Policy.  The  following  policies  will 
be  reflected,  as  applicable,  in  NASA 
grants. 

(1)  Title  to  eqxiipment  purchased  with 
grant  funds  vests  in  the  grantee  subject 
to  §  1260.506(a)(4),  and  the  equipment 
does  not  automatically  follow  the 
principal  investigator  when  he  or  she 
leaves  the  institution. 

(2)  Title  to  Goverrmient  furnished 
equipment  remains  with  the 
Government.  In  accordance  with  Public 
Law  94-519,  NASA  policy  is  not  to 
furnish  excess  property,  acquired  by 
NASA  from  other  Government  agencies, 
to  grantees. 

(3)When  Government  furnished 
equipment  is  reported  excess  by  a 
grantee,  the  administrative  grant  officer 
will  report  the  equipment  to  the 


Installation  property  disposal  officer  for 
further  NASA  use.  If  NASA  has  no 
further  need  for  the  property,  it  shall  be 
declared  excess  by  the  Installation 
property  disposal  officer  and  reported  to 
the  General  Services  Administration. 
Di.sposition  instructions  will  be  issued 
to  the  grantee  by  the  administrative 
grant  officer  after  completion  of  the 
Federal-wide  review  by  GSA. 

(4)  NASA  may  require  transfer  to  it  of 
title  to  individual  items  or  coherent 
systems  (§  1260.506(a)(9))  of  grantee 
acquired  equipment  purchased  at  a  cost 
of  more  than  $1 ,000  subject  to  the 
following  conditions: 

(i)  NASA  shall  notify  the  grantee  in 
writing. 

(ii)  NASA  shall  issue  disposition 
instructions  by  120  days  after  the  end  of 
the  grant  under  which  it  was  acquired. 
If  NASA  fails  to  issue  disposition 
instructions  within  the  120-day  period, 
the  grantee  shall  apply  the  standards  of 
subparagraphs  6b  and  6c,  Attachment  N 
to  OMB  Circular  No.  A-110,  as 
appropriate. 

liii)  When  NASA  exercises  its  right  to 
take  title,  the  equipment  shall  be  subject 
to  the  provisions  for  Government 
furnished  equipment  discussed  in 
§  1260.507(a). 

(iv)  When  title  is  transferred  to  the 
Federal  Government,  the  provisions  of 
subparagraph  6c(2)(b),  Attachment  N  to 
OMB  Circular  No.  A-110,  shall  be 
followed. 

(5)  Title  to  equipment  costing  $1,000 
or  less  is  not  subject  to  transfer  to  the 
agency,  except  under  the  conditions  of 
§  1260.506(a)(9). 

(6)  NASA  procedure  does.not  require 
a  grantee  to  transfer  title  to  grantee 
acquired  equipment  directly  to  another 
grantee  or  contractor.  Such  transfers  are 
accomplished  by  the  Government's 
taking  title  and  issuing  it  as  Government 
furnished  equipment. 

(7)  NASA  normally  will  not  recover 
equipment  that  a  grantee  desires  to 
retain  unless  it  is  required  for  NASA 
work  at  a  different  location. 

(8)  Cost  sharing  by  NASA  and  a 
grantee  in  the  acquisition  of  individual 
items  or  coherent  systems  of  equipment, 
that  could  result  in  joint  ownership, 
shall  normally  be  avoided.  When  joint 
ownership  cannot  be  avoided,  and  the 
NASA  contribution  will  exceed  $1,000, 
agreement  regarding  NASA  retention  of 
its  option  to  take  title  and  the 
conditions  under  which  the  option  (if 
retained)  will  be  exercised,  shall  be 
reached  and  documented  prior  to 
purchase. 

(9)  When  two  or  more  components  are 
fabricated  into  a  single  coherent  system 
in  such  a  way  that  the  components  lose 
their  separate  identities,  and  their 
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separation  would  render  the  system 
useless  for  its  original  purpose,  the 
components  will  be  considered  as 
integral  parts  of  a  single  system.  If  such 
a  system  includes  grantee-owned 
components  (for  cost  sharing  or  other 
purposes),  §  1260.506(a)(8)  applies.  The 
requirement  for  agreement  regarding 
NASA's  retention  of  its  option  to  take 
title  shall  further  apply  where  it  is 
expected  that  one  or  more  grantee- 
acquired  components  costing  $1,000  or 
less  will  be  fabricated  into  a  single 
coherent  system  costing  in  excess  of 
51.000.  However,  an  item  that  is  used 
ancillary  to  a  system,  without  loss  of  its 
separate  identity  and  usefulness,  will  be 
considered  as  a  separate  itenx  and  not  as 
an  integral  component  of  the  system. 

,  (b)  Procedures. 

I  (1)  When  a  decision  is  made  to 
revoke,  not  renew,  or  otherwise  not 
continue  support  of  a  grant,  the 
administrative  grant  officer  shall  notify 
the  grantee  in  writing  of  the  requirement 
under  the  grant  for  submission  of  a  flnal 
inventory  report  of  grantee  acquired 
equipment  and  Government  furnished 
equipment. 

(2)  When  the  technical  officer  desires 
that  NASA  take  title  to  an  item  of 
grantee  acquired  equipment,  the 
technical  officer  shall  request  the 
administrative  grant  officer  to  obtain 
information  regarding  the  grantee's 
desire  to  retain  the  equipment,  the  use 
to  which  it  would  be  put  in  the  absence 
of  further  NASA  support  of  the  grant, 
and  the  effect  of  removal  of  the 
equipment. 

(3)  The  administrative  grant  officer 
shall  obtain  the  information  described 
in  §  1260.506(b)(2)  and  provide  copies 
to  the  technical  officer  and  the 
Headquarters  Supply  and  Equipment 
Management  Office  (Code  )I£)  for  their 
coordinated  review  and 
recommendation  regarding  acquisition 
of  title.  The  technical  officer  shall 
inform  the  administrative  grant  officer 
of  the  recommendation  by  means  of  a 
memorandum  concurred  in  by  Code  flE. 

(4)  When  NASA  acquires  title  to  items 
of  grantee  acquired  equipment,  the 
administrative  grant  officer  shall  notify 
both  the  cognizant  NASA  Installation 
financial  management  officer  and 
supply  and  equipment  management 
officer  to  ensure  proper  entries  in 
financial  and  property  accounting 
records. 

i  1260.507    Property  management 
standards. 

(a)  Nonexpendable  personal  property. 
As  prescribed  by  0MB  Circular  No.  A- 
110,  the  grantee  shall  be  subject  to  the 
following  property  management 
standards  for  Government  furnished 


equipment  and  grantee  acquired 
equipment: 

(1)  Property  records  shall  be 
maintained  accurately  and  shall 
include: 

(i)  A  description  of  the  property. 

(ii)  Manufacturer's  serial  numbsr. 
model  number,  national  stock  number, 
or  other  identification  number. 

(iii)  Source  of  the  property,  including 
grant  or  other  agreement  number. 

(iv)  Whether  title  vests  in  the  grantee 
or  the  Federal  Government. 

(v)  Acquisition  date  (or  date  received, 
if  the  property  was  furnished  by  the 
Federal  dovemment)  and  cost. 

(vi)  Percentage  (at  the  end  of  the 
budget  year)  of  Federal  participation  in 
the  cost  of  the  project  or  program  for 
which  the  property  was  acquired.  (Not 
applicable  to  property  furnished  by  the 
Federal  Government.) 

(vii)  Location,  use  and  condition  of 
the  property  and  the  date  the 
information  was  reported. 

(viii)  Unit  acquisition  cost. 

(ix)  Ultimate  disposition  data, 
including  date  of  disposal  and  sales 
pries  or  the  method  used  to  determine 
current  fair  market  value  where  a 
recipient  compensates  the  Federal 
sponsoring  agency  for  its  share. 

(2)  Prop)erty  owned  by  the  Federal 
Government  must  be  marked  to  indicate 
Federal  ownership. 

(3)  A  physical  inventory  of  property 
shall  be  taken  and  the  results  reconciled 
with  the  property  records  at  least  once 
every  2  years.  Any  differences  between 
quantities  determined  by  the  physical 
inspection  and  those  shown  in  the 
accounting  records  shall  be  investigated 
to  determine  the  causes  of  the 
difference.  The  grantee  shall,  in 
connection  with  the  inventory,  verify 
the  existence,  current  utilization,  and 
continued  need  for  the  property. 

(4)  A  control  system  shall  be  in  effect 
to  ensure  adequate  safeguards  to  prevent 
loss,  damage,  or  theft  of  the  property. 
Any  loss,  damage,  or  theft  of 
nonexpendable  pro(>erty  shall  be 
investigated  and  fully  documented.  If 
the  property  was  owned  by  the  Federal 
Government,  the  grantee  shall  promptly 
notify  the  administrative  grant  officer. 

(5)  Adequate  maintenance  procedures 
shall  be  implemented  to  keep  the 
property  in  good  condition. 

(6)  Where  the  grantee  is  authorized  or 
required  to  sell  the  property,  proper 
sales  procedures  shall  be  established 
which  would  provide  for  competition  to 
the  extent  practicable  and  result  in  the 
highest  possible  return. 

0))  Exempt  property.  Title  to 
nonexpendable  personal  property 
acquired  with  grant  hinds  shall  be 
vested  in  the  grantee  upon  acquisition. 


unless  it  is  determined  that  to  do  so  is 
not  in  furtherance  of  the  objectives  of 
NASA.  When  title  is  vested  in  the 
grantee,  the  grantee  shall  have  no  other 
obligation  or  accountability  to  the 
Federal  Government  for  its  use  or 
disposition,  except  as  provided  in 
§§  1260.408(h).  1260.506(a)(4).  and 
1260.507(a). 

1 1260.508    Screening  of  requests  for 
Oovsmmertt  fumtshed  equtpment 

(a)  Pursuant  to  NMI  4000.2.  "NASA 
Equipment  Management."  a  NASA 
Equipn>ent  Management  System 
(NEMS)  has  been  established  to  identify 
and  effect  optimum  use  and  reuse  of 
Government-owned  equipment  items  of 
high  value  and  reuse  potential.  The 
NEMS  and  this  paragraph  apply  only  to 
grantee  requests  for  Government 
furnished  equipment.  Requests  for 
grantee  acquired  equipment  are  neither 
required  nor  encouraged  to  be  screened 
through  the  NEMS. 

(b)  When  a  grantee  requests 
Government  furnished  equipment  of 
$1,000  or  RKire.  the  grant  officer  shall 
screen  the  item  through  the 
Installation's  NEMS  coordinator. 
Screening  requests  shall  list  the 
manufacturer,  model  number, 
description,  national  stock  number, 
estimated  cost,  and  any  other 
information  deemed  necessary  by  the 
NEMS  coordinator  to  properly  identify 
the  item.  Urgent  requests  may  be 
screened  by  telephone  and  documented. 

(c)  When  suitable  equipment  is 
located  through  the  foregoing 
procedures,  the  holding  installation  will 
place  a  "freeze"  on  the  item  for  10 
working  days,  pending  shipping 
instructions.  Extension  of  the  freeze 
period  must  be  requested  through  the 
NEMS  Coordinator  if  shipping 
instructions  cannot  be  furnished  within 
the  required  period.  (See  paragraph 
5.307,  NASA  Equipment  Management 
Manual,  NHB  4200.1.) 


11260.509 
standards. 


Financial  management 


As  prescribed  by  OMB  Circular  No. 
A-110.  the  grantee  shall  be  subject  to 
the  following  financial  management 
standards: 

(a)  Accurate,  current,  and  complete 
disclosure  of  the  financial  results  of  the 
project. 

(b)  Records  that  identify  adequately 
the  source  and  application  of  funds  for 
the  grant  These  records  shall  contain 
information  pertaining  to  the  award, 
authorizations,  obligations,  unobligated 
balances,  assets,  outlays,  and  income. 

(c)  Effective  control  over  and 
accountability  for  all  funds,  property, 
and  other  assets.  The  grantee  shall 
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adequately  safeguard  all  such  assets  and 
shall  assure  that  they  are  used  solely  for 
authorized  purposes. 

(d)  Comparison  of  actual  outlays  with 
obligated  amounts  for  the  grant. 

(e)  Procedures  to  minimize  the  time 
elapsing  between  the  transfer  of  funds 
from  the  U.S.  Treasury  and  the 
disbursement  by  the  grantee.  When 
advances  are  made  by  a  letter-of-credit 
method  or  electronic  funds  transfer,  the 
grantee  shall  make  drawdowns  as  close 
as  possible  to  the  time  of  making 
disbursements. 

(f)  Procedures  for  determining  the 
reasonableness,  allowability,  and 
allocability  of  costs  in  accordance  with 
the  provisions  of  $  1260.406  and  any 
other  terms  of  the  grant. 

(g)  Accounting  records  that  are 
supported  by  source  documentation. 

(h)  A  systematic  method  to  assure 
timely  and  appropriate  resolution  of 
audit  findings  and  recommendations. 

S 1 260.51 0    Procurement  standards. 

As  prescribed  by  OMB  Circular  No. 
A-110,  the  grantee  shall  be  subject  to 
the  following  procurement  standards: 

(a)  The  grantee  shall  maintain  a  code 
of  standards  of  conduct  that  shall 
govern  the  performance  of  its  officers, 
employees  or  agents  engaged  in  the 
awarding  and  administration  of  a 
subcontract  usmg  NASA  funds.  No 
employee,  officer,  or  agent  shall 
participate  in  the  selection,  award,  or 
administration  of  subcontracts  under 
grants  using  NASA  funds,  where,  to  his 
or  her  knowledge,  there  exists  a 
financial  interest  on  the  part  of  that 
person,  that  person's  immediate  family 
or  partners,  or  any  organization  in 
which  that  person  or  an  immediate 
family  member  or  partner  has  a 
financial  interest  or  with  whom  he  or 
she  is  negotiating  or  has  any 
arrangement  concerning  prospective 
employment.  The  grantee's  officers, 
employees,  or  agents  shall  neither 
solicit  nor  accept  gratuities,  favors,  or 
anything  of  monetary  value  from 
subcontractors  or  potential 
subcontractors.  Such  standards  shall 
provide  for  disciplinary  actions  to  be 
applied  for  violation  of  such  standards 
by  the  grantee's  officers,  employees,  or 
agents. 

(b)  All  procurement  transactions  shall 
be  conducted  in  a  manner  to  provide,  to 
the  maximum  extent  practical,  open  and 
free  competition.  The  grantee  should  be 
alert  to  organizational  conflicts  of 
interest  or  noncompetitive  practices 
among  its  subcontractors  that  may 
restrict  or  eliminate  competition  or 
otherwise  lestrain  trade.  In  order  to 
ensure  objective  subcontractor 
performance  and  eliminate  unfair 


competitive  advantage,  subcontractors 
that  develop  or  draft  specifications, 
requirements,  statements  of  work, 
invitations  for  bids,  or  requests  for 
proposals  should  be  excluded  from 
competing  for  such  procurements, 
except  when  NASA  gives  approval  to  a 
grantee's  request  to  waive  this 
requirement  for  a  particular 
procurement.  Awards  shall  be  made  to 
the  bidder/offeror  whose  bid/offer  is 
responsive  to  the  solicitation  and  is 
most  advantageous  to  the  grantee — price 
and  other  factors  considered. 
Solicitations  shall  clearly  set  forth  all 
requirements  that  the  bidder/offeror 
must  fulfill  in  order  for  the  bid/offer  to 
be  evaluated  by  the  grantee.  Any  and  all 
bids/offers  may  be  rejected  when  it  is  in 
the  grantee's  interest  to  do  so. 

(c)  The  grantee  shall  establish 
procurement  procedures  that  provide 
for,  at  a  minimum,  the  following 
procedural  requirements: 

(1)  Proposed  procurement  actions 
shall  follow  a  procedure  to  assure  the 
avoidance  of  purchasing  unnecessary  or 
duplicative  items.  Where  appropriate, 
an  analysis  shall  be  made  of  lease  and 
purchase  alternatives  to  determine 
which  would  be  the  most  economical, 
practical  procurement. 

(2)  Solicitations  for  goods  and 
services  shall  be  based  upon  a  clear  and 
accurate  description  of  the  technical 
requirements  for  the  material,  product, 
or  service  to  be  procured.  Such  a 
description  shall  not.  in  competitive 
procurements,  contain  features  which 
unduly  restrict  competition.  "Brand 
name  or  equal"  descriptions  may  be 
used  as  a  means  to  define  the 
performance  or  other  salient 
requirements  of  a  procurement  and, 
when  so  used,  the  specific  features  of 
the  named  brand  which  must  be  met  by 
bidders/offerors  shall  be  clearly 
specified. 

(3)  Positive  efforts  shall  be  made  by 
the  grantee  to  utilize  small  business 
concerns,  small  disadvantaged  business 
concerns.  Historically  Black  Colleges 
and  Universities,  minority  educational 
institutions,  and  women-owned  small 
business  concerns  as  sources  of  supplies 
and  services.  Such  efforts  should  allow 
these  sources  the  maximum  practicable 
opportunity  to  compete  for  subcontracts 
utilizing  NASA  funds. 

(4)  The  types  of  procuring 
instruments  used,  e.g..  fixed-price 
subcontracts,  cost  reimbursable 
subcontracts,  purchase  orders,  and 
incentive  subcontracts,  shall  be 
determined  by  the  grantee  but  must  be 
appropriate  for  the  particular 
procurement  and  for  promoting  the  best 
interest  of  the  program  involvcld.  The 


"cost-plus-a-percentage-of-cost"  method 
of  contracting  shall  not  be  used. 

(5)  Subcontracts  shall  be  made  only 
with  responsible  subcontractors  who 
possess  the  potential  ability  to  perform 
successfully  under  the  terms  and 
conditions  of  a  proposed  procurement. 
Consideration  shall  be  given  to  such 
matters  as  subcontractor  integrity, 
record  of  past  performance,  financial 
and  technical  resources,  and 
accessibility  to  other  necessary 
resources. 

(6)  Some  form  of  price  or  cost  analysis 
should  be  made  in  connection  with 
every  procurement  action.  Price  analysis 
may  be  accomplished  in  various  ways, 
including  the  comparison  of  price 
quotations  submitted,  market  prices  and 
similar  indicators,  together  with 
discounts.  Cost  analysis  is  the  review 
and  evaluation  of  each  element  of  cost 
to  determine  reasonableness, 
allocability,  and  allowability. 

(7)  Procurement  records  and  files  for 
purchases  in  excess  of  $10,000  shall 
include  the  following: 

(i)  Basis  for  subcontractor  selection. 

(ii)  Justification  for  lack  of 
competition  when  competitive  bids  or 
offers  are  not  obtained. 

(iii)  Basis  for  award  cost  or  award 
price. 

(8)  A  system  for  subcontract 
administration  shall  be  maintained  to 
ensure  subcontractor  conformance  with 
terms,  conditions,  and  specifications  of 
the  subcontract,  and  to  ensure  adequate 
and  timely  follow  up  of  all  purchases. 

(d)  The  following  provisions  are 
required  in  subcontracts  in  excess  of 
$10,000  awarded  by  the  grantee  or  a 
subcontractor,  regardless  of  tier 

(1)  Provisions  or  conditions  that  will 
allow  for  administrative,  contractual,  or 
legal  remedies  in  instances  in  which 
subcontractors  violate  or  breach 
subcontract  terms  and  provide  for  such 
remedial  actions  as  may  be  appropriate. 

(2)  Provisions  for  termination  by  the 
grantee,  including  the  manner  by  which 
termination  will  be  effected,  and  the 
basis  for  settlement.  In  addition,  such 
subcontracts  shall  describe  conditions 
under  which  the  subcontract  may  be 
terminated  for  default,  as  well  as 
conditions  where  the  subcontract  may 
be  terminated  because  of  circumstances 
beyond  the  control  of  the  subcontractor. 

(3)  A  provision  requiring  compliance 
with  Executive  Order  11246,  entitled 
"Equal  Employment  Opportunity,"  as 
amended  by  Executive  Order  11375,  and 
as  supplemented  in  Department  of 
Labor  regulations  (41  CFR  part  60). 

(4)  For  negotiated  subcontracts,  a 
provision  to  the  effect  that  the  grantee, 
NASA,  the  Comptroller  General  of  the 
United  States,  or  any  of  their  duly 
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luthorized  representatives,  shall  have 
jccess  to  any  books,  documents,  papers, 
and  records  of  the  subcontractor  which 
are  directly  pertinent  to  the  specific 
project,  for  the  purpose  of  making 
audits,  examinations,  excerpts,  and 
transcriptions. 

(e)(1)  All  subcontracts,  regardless  of 
tier,  which  may  involve  international  air 
transportation  shall  require 
subcontractor  compliance  with  the 
statute  cited  in  §  1260.420(a). 

(2)  All  subcontracts,  regardless  of  tier, 
vhich  may  involve  shipment  of 
hazardous  materials  or  other  regulated 
items  shall  require  subcontractor 
compliance  with  the  regulation  dted  in 
§  1260.420(b). 


It 


1 1 260.51 1    Closeout  procedures. 
The  closeout  of  a  grant  is  the  process 
y  which  NASA  determines  that  all 
applicable  administrative  actions  and 
all  required  work  under  the  instrument 
have  been  completed  by  the  grantee  and 
NASA.  Closeout  procedures  consist  of 
the  following  steps: 

(a)  Initiation.  As  a  basis  for  closeout 
initiation,  the  NASA  grant  officer  shall 
determine  from  the  technical  officer  that 
work  under  a  particular  grant  will  not 
be  continued  or  is  completed.  The 
NASA  grant  officer  will  promptly  notify 
the  administrative  grant  officer  to  begin 
closeout  within  90  days  of  this 
determination.  The  administrative  grant 
officer  will  inform  the  grantee  of 
pending  closeout  and  the  final 
documentation  required.  To  the  extent 
practicable,  such  notification  will  be 
made  prior  to  the  grant's  expiration 
date. 

(b)  Reports  submission.  The 
administrative  grant  ofHcer  will  ensure 
that  the  summary  of  research  and  all 
other  final  reports  have  been  received 
by  the  appropriate  NASA  offices. 
Specifically: 

(1)  Summary  of  research  (see 
§§  1260.402  (d)  through  (f)  and 
1260.605(b)). 

(2)  Final  report  of  inventions  and 
subcontracts  (see  §§  1260.409  and 
1260.605(b)). 

(3)  Final  Federal  cash  transactions 
report  (see  §§  1260.407(a).  1260.603  and 
1260  605(c)). 

(4)  Final  property  inventory  (see 
§§  1260.408(h),  1260.506(b),  and 
1260.604). 

(c)  Reports  certification.  The 
administrative  grant  officer  will  obtain 
from  the  recipients  of  all  NASA  reports, 
written  certification  that  the  above- 
noted  reports  have  been  satisfactorily 
completed.  In  reviewing  the 
certifications,  ensure  the  following: 

(1)  The  grantee  is  required  to 
immediately  refund  any  balance  of 


unobligated  (unencumbered)  cash  that 
NASA  has  advanced  or  paid.  NASA 
shall  make  prompt  payment  for  any 
remaining  allowable,  reimbursable  costs 
under  the  grant  being  closed  out. 

(2)  Final  audit  of  NASA  grants 
normally  occurs  as  a  part  of  scheduled 
overall  audits  performed  by  the 
cognizant  audit  agency.  Therefore, 
requests  for  audit  of  specific  grants  in 
conjunction  with  closeout  are  generally 
unnecessary  and  should  be  reserved  for 
unusual  circumstances.  Unless  the 
cognizant  audit  agency  has  performed  a 
final  audit  prior  to  closeout  of  the  grant, 
the  administrative  grant  officer  shall 
state  in  the  closeout  letter  to  the  grantee 
that: 

"NASA  retains  the  right  to  recover  an 
appropriate  amount  after  fully  considering 
the  recommendations  on  disallowed  costs 
resulting  from  any  subsequent  audit." 

(3)  Tlie  property  certification  should 
indicate  that  disposal  of  any  remaining 
Government  property  has  been  made  as 
directed  and  that  NASA  has  been 
compensated  for  any  residual  inventory 
(see  §  1260.408  (f)  through  (h)). 

(4)  Upon  administrative  grant  officer 
receipt  of  all  foiu'  certifications  from 
recipients  of  the  summary  of  research 
and  other  final  reports,  a  grant  is 
considered  to  be  administratively 
complete.  A  DD  Form  1594  will  be 
provided  by  ONR  to  the  NASA  grant 
officer  for  the  file.  Closeout  may  be  dted 
as  the  date  the  administrative  grant 
officer  documents  the  file  that  all 
required  actions  have  been  satisfactorily 
completed,  and  that  no  further  actions 
are  necessary. 

(d)  Prohibitions.  Forms,  procedures, 
or  requirements  (regardless  of 
modifications)  applicable  to  contracts 
shall  not  be  used  during  grant  doseout 
unless  otherwise  authorized  in  this 
handbook.  Grantees  shall  not  be 
requested  to  complete  forms  or  supply 
information  other  than  discussed  in 

§  1260.511(b),  except  in  unusual 
situations. 

(e)  Retention  of  documents.  The 
original  or  a  signed  copy  of  each  grant, 
with  supporting  data,  shall  be  retained  . 
by  the  installation,  for  audit  purposes, 
for  3  years  after  the  expiration  date  of 
the  grant. 

Subpart  1260.&— Reports 

i  1260601 1    Individual  proeurMnant  action 
report  (NASA  Form  507). 

The  grant  officer  is  responsible  for 
submitting  NASA  Form  507  for  all  grant 
actions. 


(1260.602    CorranlttM  on  Academic 
Science  and  Engineering  (CASE)  report 
(NASA  Form  1356). 

For  grants  awarded  to  educational 
institutions.  NASA  Form  1356  is 
submitted  with  funded  procurement 
requests.  In  the  case  of  certain  non- 
funded  actions  for  educational 
institutions,  the  NASA  Form  1356  is 
initiated  by  the  grant  officer. 

$1260.603    Federal  cash  transactions 
report  (SF  272). 

The  SF  272  shall  be  submitted  by  the 
grantee  within  15  working  days 
following  the  end  of  each  Federal  fiscal 
quarter,  as  a  condition  of  receiving 
advance  payments,  in  accordance  with 
instructions  to  be  provided  by  the 
financial  management  office  of  the 
Installation  which  issued  the  grant.  Any 
questions  regarding  payment  should  be 
directed  to  the  financial  management 
officer  of  that  Installation. 

S  1260.604  Inventory  listings  of  equipment 

As  provided  in  §  1260.408(h)  of  this 
part  1260,  an  annual  inventory  Usting  of 
Government  furnished  equipment  will 
be  submitted  by  July  31  of  each  year. 
The  listing  shall  include  the  information 
specified  in  §  1260.507(a)(1)  and 
beginning  and  ending  dollar  value  totals 
for  the  reporting  period.  Upon  receipt  of 
each  annual  inventory  listing,  the 
administrative  grant  officer  will  provide 
1  copy  to  the  NASA  installation 
financial  management  officer  and  1 
copy  to  the  NASA  installation  industrial 
property  officer.  A  final  inventory  report 
of  Government  furnished  equipment 
and  grantee  acquired  equipment  is  due 
60  days  after  the  end  of  the  grant,  in 
accordance  with  §  1260.408(h).  Upon 
receipt  of  the  final  inventory  report,  the 
administrative  grant  officer  will  provide 
1  copy  to  the  technical  officer  and  1 
copy  to  the  NASA  Installation  industrial 
property  officer. 

$  1 260.605    Perf omtance  reports, 
summaries  ot  research,  and  other  final 


(a)  Three  copies  of  a  performance 
report,  including  a  condse  statement  of 
the  research  accomplished  during  the 
report  period,  shall  be  submitted  for 
every  year  of  the  grant  (except  the  final 
year)  and  is  due  60  da3's  before  the 
anniversary  date  of  the  grant.  At  the 
spedfic  request  of  the  technical  officer, 
this  requirement  may  be  modified  by 
use  of  the  special  condition  entitled 
"Reports  Substitution"  (see 

§  1260.422(g)). 

(b)  By  90  days  after  the  expiration 
date  of  the  grant,  the  grantee  shall 
submit  three  copies  of  a  summary  of 
research  which  summarizes  the  results 
of  the  entire  project.  Citation  of 
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publications  resulting  from  the  research, 
or  abstracts  thereof,  may  serve  as  all  or 
part  of  this  summary  of  research.  In 
addition,  the  grantee  will  report  to 
NASA  whether  or  not  any  inventions, 
required  to  be  reported  under  the  grant, 
have  been  made  in  the  performance  of 
work  thereunder. 

(c)  A  properly  certified  final  Federal 
cash  transactions  report,  SF  272,  is 
required  from  the  grantee  for  each  grant 
as  Dfovided  in  §  1260.511(b)(3). 

(ci)(l)  Failure  to  provide  a  required 
grant  rep>ort  can  result  in:  The  agency 
and  the  public  being  denied  information 
about  grant  activities:  agency  officials 
having  less  information  for  making 
decisions  based  on  the  grant;  grant 
closeout  being  delayed:  and  confidence 
being  undermined  that  the  grantee  will 
follow  requirements  under  other  grants. 
Consistent  with  OMB  Circular  No.  A- 
110,  NASA  does  not  withhold  payment 
under  grants,  for  the  purpose  of 
ensuring  receipt  of  reports,  until  a 
grantee's  failure  to  provide  a  required 
report  indicates  a  need  for  withholding 
payment. 

(2)  Because  NASA  grants  provide  for 
advance  payments,  the  circumstances 
under  which  NASA  grant  officers  can 
withhold  payment  are  limited.  The 
grantee  has  an  opportunity  to  be  paid  all 
of  the  funds  before  final  reports  are  due. 
At  this  point,  it  is  usually  too  late  to 
withhold  payment  under  the  grant  for 
overdue  final  reports.  When  a  report  is 
more  than  90  days  overdue,  the  NASA 
grant  officer  can  include  the  special 
condition  for  withholding  payment  in 
the  grant  with  the  overdue  report  only 
if  the  grant  is  being  supplemented  with 
additional  funds,  and  can  also  include 
the  special  condition  in  other  grants  that 
are  being  awarded  or  supplemented. 

(3)  To  ensure  receipt  of  reports  and 
summaries  of  research  from  any  grantee 
that  has  failed  to  comply  with  Federal 
reporting  requirements  for  a  period 
longer  than  90  days,  the  NASA  grant 
officer  will  take,  but  not  to  be  limited 
to,  the  following  action:  when  awarding 
a  new  grant  or  supplementing  an 
existing  grant,  include  the  special 
condition  at  §  1260.422(h).  The  special 
condition  instructs  the  financial 
management  office  to  withhold  from  the 
last  payment  a  dollar  amount  pending 
receipt  of  the  satisfactorily  completed 
summary  of  research  and  other  final 
reports  identified  in  §  1260.511(b).  The 
NASA  grant  officer  shall  insert  in  the 
special  condition  a  dollar  amount  for 
withholding  that  is  not  more  than  five 
percent  of  the  dollar  value  of  the  first 
year  of  the  grant. 

(4)  The  grant  officer  may  waive  the 
withholding  requirement  for  any  grant 
when  the  grantee  has  taken  corrective 


action  that  makes  withholding 
unnecessary.  To  release  for  payment  the 
amount  withheld,  the  NASA  grant 
officer  shall  use  a  memorandum 
substantially  as  shown  in  Exhibit  C  as 
listed  in  the  appendix  to  this  part  1260. 

f  1260.006    Disclosure  of  lobbying 
activities  (SF  LLL). 

(a)  Grant  officers  shall  provide  one 
copy  of  each  SF  LLL  furnished  under  14 
CFR  1271.110  to  the  Procurement 
Officer  for  transmittal  to  the  Director, 
Procurement  Systems  Division  (Code 
HM). 

(b)  Suspected  violations  of  the 
statutory  prohibitions  implemented  by 
14  CFR  part  1271  shall  be  reported  to 
the  Director,  Procurement  Policy 
Division  (Code  HP). 

i  1 260.607    DetMrment  and  suspension. 

The  Director.  Procurement  Policy 
Division  (Code  HP)  shall  provide  to  the 
General  Services  Administration 
information  concerning  all  NASA 
debarments,  suspensions, 
determinations  of  ineligibility,  and 
voluntary  exclusions  of  persons  in 
accordance  with  14  CFR  1265.505. 

Appendix  to  Part  1260 — Listing  of 
Exhibits 

Exhibit  A — ^Delegation  of 
Administration 

Figure  1 — General 

Exhibit  A — Delegation  of 
Administration 

Figure  2 — Property  Administration 
and  Plant  Gearance 

Exhibit  A — Delegation  of 
Administration  ■ 

Figure  3 — Close-Out 

Exhibit  A — Delegation  of 
Administration 

Figure  4 — ^Memorandum  of 
Agreement 

Exhibit  B — Formats 

Figure  1 — Research  Grant 
Exhibit  B — Formats 

Figure  2 — Cooperative  Agreement 
Exhibit  C— Release  of  Withholding 

The  preceding  exhibits  are  included 
in  the  NASA  Research  Grant  Handbook 
which  may  be  obtained  as  set  forth  in 
§  1260.104(b). 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  346  and  381 

[Docket  No.  RM92-1 7-001] 

Elimination  of  Certain  Filing  Fees 

Issued  October  12. 1993. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Final  rule;  Order  denying 

rehearing. 

SUMMARY:  On  January  4. 1993,  the 
Federal  Energy  Regulatory  Commission 
adopted  a  final  rule  that  amends  the 
Commission's  regulations  by 
eliminating  certain  filing  fees.  ANR 
Pipeline  Company  and  Colorado 
Interstate  Gas  Company  filed  a  joint 
request  for  rehearing  of  the  final  rule. 
The  Commission  is  denying  the  request 
for  rehearing. 

EFFECTIVE  DATE:  The  order  on  rehearing 
is  effective  October  12. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alan  M.  Briskin,  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE.,  Washington.  DC  20426.  (202)  208- 
0457. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  has  made  this 
document  available  so  that  all  interested 
persons  may  inspect  or  copy  its  contents 
during  normal  business  hours  in  room 
3104. 941  North  Capitol  Street  NE.. 
Washington.  DC  20426. 

The  Commission  Issuance  Posting 
System  (OPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  OPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200.  2400  baud, 
full  duplex,  no  parity,  8  data  bits  and  1 
stop  bit.  The  full  text  of  this  document 
will  be  available  on  OPS  for  30  days 
from  the  date  of  issuance.  The  complete 
text  on  diskette  in  WordPerfect  format 
may  also  be  purchased  from  the 
Commission's  copy  contractor,  La  Dom 
Systems  Corporation,  also  located  in 
room  3104.  941  North  Capitol  Street 
NE..  Washington.  DC  20426. 

[Order  No.  548-A] 

Order  Denying  Rehearing 

Issued  October  12. 1993. 
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Before  Commissioners:  Elizabeth  Anne 
Moler.  Chair  Vicky  A.  Bailey.  )ames  ). 
Hfiecker.  William  L  Massey,  and  Donald  F. 
Santa.  Jr. 

L  Introduction  and  Background 

On  January  4,  1993.  the  Commission 
issued  Order  No.  548  eliminating 
certain  filing  fees  from  parts  346  and 
381  of  the  Commission's  regulations.^ 
ANR  Pipeline  Company  and  Colorado 
Interstate  Gas  Company  (ANR  and  QG 
or  requesters)  filed  a  timely  )oint  request 
for  rehearing.  The  request  for  rehearing 
does  not  raise  any  new  issues  of  fact, 
law,  or  policy  tkat  ANR  and  OG  did  not 
previously  raise  in  their  comments  Tiled 
in  response  to  the  Notice  of  Proposed 
Rulemaking.!  The  Commission  fully 
considered  and  addressed  these 
comments  in  Order  No.  548.  For  the 
neasons  stated  there  and  discussed 
further  below,  the  Commission  denies 
rehearing. 

U.  Discussion 

A.  The  Commission's  Decision  To 
Eliminate  Certain  Filing  Fees  Is 
Supported  by  Substantial  Evidence 

ANR  and  CIG  argue  that  the 
Commission  did  not  provide  adequate 
justification  for  eliminating  certain 
filing  fees.  The  Commission  disagrees. 
In  its  Notice  of  Proposed  Rulemaking 
and  in  the  Final  Rule  (Order  No.  548), 
the  Commission  explained  its  reasons 
for  eliminating  most  Tiling  fees  and 
recovering  costs  associated  with  these 
filings  through  annual  charges.  The 
Commission  observed  that  this 
approach  will  simplify  the  filing  process 
and  expedite  the  consideration  of  filings 
and  enhance  certainty  for  jurisdictional 
companies  because  fees  for  specific 
types  of  regulatory  action  are,  by  their 
nature,  subject  to  greater  fluctuation 
than  is  a  single  annual  charge  based  on 
a  pro  rata  share  of  the  Commission's 
costs  for  an  entire  regulatory  program.  It 
will  also  encourage  jurisdictional 
companies  to  make  filings  purely  on  the 
basis  of  their  assessment  of  market  and 
comf)etitive  factors,  since  the  presence 
of  fees  and  the  varying  amounts  of  fees 
will  no  longer  create  artificial  incentives 
to  take  or  avoid  certain  actions  or  to 
make  one  type  of  filing  rather  than 
another.  Further,  it  will  lower  some  of 
the  Commission's  administrative  costs. 
The  Commission  also  emphasized  that 
these  benefits  would  not  be 
counterbalanced  by  burdensome 
increases  in  annual  charges.  The 
elimination  of  the  fees  will  not  resuh  in 


1 5«  FR  2968  (Jan.  7. 1993).  IQ  FERC  Stats.  A  Regs. 
130.960  (Jan.  4.  1993). 

2  57  FR  48005  (Oct.  21.  1992).  IV  FERC  SUts.  * 
Rags.  1 32,488  (Oct  IS,  1992). 


additional  Commission  revenues.  The 
same  level  of  expenses  will  be  recouped 
so  that  any  increase  in  annual  charges 
will  be  offset  by  a  corresponding 
decrease  in  the  revenues  otherwise 
collected  through  filing  fees. 

The  claim  of  ANR  and  GG  that  the 
Commission  has  failed  to  articulate  a 
reasoned  basis  for  its  decision  ignores 
most  of  these  specific  findings. 
Moreover,  to  the  extent  ANR  and  QG 
challenge  sp>eciric  Commission  findings, 
they  rely  on  an  evidentiary  standard 
that  is  inapplicable  to  general  policy 
rulemaking  and  for  which  they  offer  no 
legal  support. 

For  example,  the  Commission,  as 
noted,  concluded  that  the  elimination  of 
filing  fees  would  remove  artificial 
incentives  for  companies  to  take  or 
avoid  certain  actions  based  on  the 
regulatory  fees  associated  with  those 
actions,  and  observed  that  the 
elimination  of  such  artificial  incentives 
was  especially  desirable  as  energy 
companies  are  expected  to  operate  in  an 
increasingly  competitive  environment. 
The  Commission  also  cited  specific 
complaints  by  certain  public  utilities 
that  filing  fees  discouraged  them  from 
engaging  in  economically  efficient  sales 
to  the  public.  ANR  and  CIG  do  not 
dispute  the  Commission's  rationale  but 
complain  that  it  was  not  based  on  cost 
and  revenue  study  data. 

ANR  and  CIG  have  failed  to  identify 
what  relevant  information  such  a  study 
would  produce.  The  Commission  is  not 
aware  of  any  basis  in  law  or  logic  to 
require  a  cost  and  revenue  study  to 
support  judgmental  and  predictive 
determinations  of  the  kind  involved 
here,  and  ANR  and  QG  have  offered 
none.  See  FCC  v.  National  Citizens 
Committee  for  Broadcasting,  436  U.S. 
775,814(1978). 

Next,  requesters  dispute  the 
Commission's  conclusions  about  the 
financial  impact  of  the  proposal  on 
jurisdictional  companies,  but  their 
arguments  support  rather  than  vitiate 
those  conclusions.  Specifically,  the 
Commission  found  that,  while  in  any 
given  year  a  particular  pipeline  or 
public  utility  may  face  a  higher  or  lower 
increase  in  armual  charges  than  it  saves 
through  the  elimination  of  fees,  in  the 
long  run  these  increases  and  savings 
should  balance  out.  Moreover,  even  in 
the  short  term,  no  company  faces  the 
kind  of  increases  that  could 
substantially  affect  its  financial 
condition  or  ability  to  conipete. 

Requesters  point  to  the  Commission's 
recognition  in  the  Final  Rule  that 
annual  charges  for  individual  gas 
companies  would  have  risen  by  as  much 
as  $469,396  under  the  new  rule  in  1992. 
However,  this  in  no  way  undermines 


the  Commission's  conclusions.  First,  the 
$469,396  increase  was  the  highest  in  a 
range  of  increases  starting  at  $17. 
Equally  important,  these  figures  ignore 
savings  resuhing  from  the  elimination  of 
filing  fees.  Requesters  claim  that  the 
rule's  net  effect  on  ANR  (considering 
both  increased  annual  charges  and 
eliminated  fees)  would  have  t)een  to 
raise  costs  by  $167,419  in  1992  or  an 
average  of  $208,132  over  the  1990-1992 
period.  Assuming  these  numbers  are 
accurate,  they  are  entirely  consistent 
with  the  Commission's  recognition  that 
for  any  particular  company  annual 
charge  increases  may  well  exceed 
savings  in  filing  fees  in  the  short  term. 
But  for  gas  companies  as  a  group, 
increased  annual  charges  will  be 
balanced  by  filing  fee  savings.  (It  is 
noteworthy,  for  example,  that  while 
ANR  and  CIG  mention  ANR's  increased 
costs,  they  are  silent  about  the  impact 
on  QG,  which  would  have  saved 
$53,063  under  the  new  rule  in  1992.) 
Moreover,  the  annual  increases  claimed 
by  ANR  represent  a  small  fraction  of  its 
revenues  and  could  not  substantially 
affect  its  financial  condition  or  ability  to 
compete,  as  the  Commission  found. 
Finally,  annual  charge  payments  to  the 
Commission  are  properly  included  as  a 
regulatory  expense  in  the  rates  a 

Eipeline  charges  its  customers,  just  as 
ave  been  the  filing  fees  paid  by 
pipelines. 

In  short,  while  requesters  couch  their 
argument  in  the  form  of  a  claim  that  the 
Commission  has  not  provided  an 
adequate  explanation  for  its  decision, 
the  Commission  has  in  fact  provided  an 
adequate  justification  for  a  policy 
determination  with  which  requesters 
happen  to  disagree.  The  fact  that  they 
disagree  with  the  Commission's 
judgment  is  not  a  sound  basis  for 
overturning  it.  The  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  has  held  that  "the  jjossibility  of 
drawing  two  inconsistent  conclusions 
fit)m  the  evidence  does  not  prevent  an 
administrative  agency's  finding  from 
being  supported  by  substantial 
evidence."  Consolidated  Gas 
Transmission  Corp.  v.  FERC,  771  F.2d 
1536  (1985)  (quoting  Consolo  v.  FMC. 
383  U.S.  607,  620  (1966)). 

B.  The  Requesters'  Qaim  That  the 
Commission  Must  Assess  Regulatory 
Costs  in  Proportion  to  the  Regulatory 
Activity  of  Jurisdictional  Companies  Is 
an  Invalid  Attack  on  Annual  Charges, 
PerSe 

ANR  and  QG  repeat  the  argument 
that  regulated  companies  should  be 
required  to  fwy  only  the  costs  associated 
with  their  individual  filings.  This 
argument  amounts  to  an  attack  on 
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annual  charges  as  such.  Under  the 
Omnibus  Budget  Reconciliation  Act  of 
1986  (OBRA).  the  Commission  is 
expressly  authorized  to  collect  annual 
charges  to  recover  all  of  its  costs, 
including  costs  not  related  to  a 
particular  jurisdictional  company's 
regulatory  filings.  The  Commission 
allocates  the  costs  of  a  particular 
program  to  individual  companies  on  the 
basis  of  the  volumes  of  gas  they  sell  or 
transport,  their  jurisdictional  electricity 
transactions,  oil  pipeline  revenues,  or 
hydropower  capacity  and  generation. 
This  approach  accords  with  the 
expectations  of  Congress  reflected  in  the 
Conference  Report  accompanying  the 
OBRA  legislation  i  and  has  been 
afTirmed  by  the  courts.*  Requesters' 
insistence  that  the  Commission  is 
limited  by  law  to  recoveri.ng  from  a 
jurisdictional  company  only  the  costs 
engendered  by  that  company's  own 
regulatory  filings  ignores  both  OBRA 
and  the  judicial  decisions  sustaining  it. 
The  Commission's  policy  reasons  for 
removing  most  filing  fees  have  already 
been  discussed  above  and  in  the  earlier 
Commission  order  and  require  no 
further  comment. 

C  The  Annual  Charges  Mechanism 

ANR  and  QG  further  argue  that  the 
Commission  did  not  consider  their 
suggestions  for  alternative  methods  to 
implement  Order  No.  548.  as  provided 
in  their  comments.*  These  alternative 
methods  involve  changes  in  the  annual 
charges  regulation  (18  CFR  part  382). 
which  are  beyond  the  scope  of  this 
rulemaking.  The  Commis-sion  will 
address  questions  concerning  annual 
charges  in  a  future  rulemaking.  That 
rulemaking  will  take  into  account  the 
comments  that  were  filed  by  all 
commenters  in  this  case  and  will  seek 
additional  comments  from  entities  that 
are  affected  by  the  Commission's  annual 
charges  assessments. 

For  all  these  reasons,  the  request  for 
rehearing  of  the  Final  Rule  adopted  in 
Order  No.  548  is  denied. 


By  the  Commission. 
Lois  D.  CashcU. 
Secretary. 

jFR  Doc  03-25486  Filed  10-15-93:  0 :4S  ami 
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>  loini  Explanatory  Statement  of  the  Conunittee  of 
Conference  to  Accompany  H.R.  S300.  H.R.  Rep.  No. 
1012.  99ih  Cong..  2d  Sess.  238.  reprinted  in  1988 
U.S.CCAJ4.  3b07,  3883.  3884. 

'Skinner  v.  Mid-America  Pipeline  Ca.  490  U.S. 
212  (1089)  (upheld  ui«r  fee*,  similar  to  the  Federal 
Energy  Regulatory  ConuniMion's  annual  charges, 
that  are  assessed  based  upon  the  usage,  in 
reasonable  relationship  to  volume-miles,  miles, 
revenues,  or  an  appropriate  combination  thereof  (or 
industry  self-regulation  as  a  fair  allocation  of  the 
cost  for  regulation):  INCAA  v  FERC  Na  87-1570 
(D.C  Or.  Tiled  Oct.  «.  1987)  (voluntarily  dismisaad 
June  S,  1089.  based  on  the  decision  in  Skinner  v. 
Mid-America  Pipeline  Co..  400  i;.S.  212  (1989)). 

■  CI  FERC  Stats,  ft  Regs.  M  pp.  30.751-30,752. 


TENNESSEE  VALLEY  AUTHOfUTY 
18  CFR  Part  1301 

Freedom  of  Information  Act 

AGENCY:  Tennessee  Valley  Authority 

(TVA). 

ACTION:  Final  rule. 

SUMMARY:  The  Tennessee  Valley 
Authority  is  amending  its  Freedom  of 
Information  Act  CFOIA)  regulations  to 
more  accurately  reflect  its  direct 
reasonable  operating  costs  in  searching 
for  and  reviewing  records  requested 
under  the  Freedom  of  Information  Act. 
DATES:  The  regulations  are  effective 
October  18,  1993.  The  new  rates  apply 
to  all  requests  received  after  October  18. 
1993. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Mark  R.  Winter.  Tennessee  Valley 
Authority.  1101  Market  Street  (BR  6B). 
Chattanooga.  TN  37402-2801,  telephone 
number  (615)  751-2523. 
SUPPLEMENTARY  INFORMATION:  On  April 
5,  1993  (58  PR  17553),  TVA  gave  notice 
of  its  intention  to  amend  its  FOLA 
regulations.  One  comment  was  received 
from  the  public  in  response  to  this 
notice.  The  commenter  expressed 
concern  that  imposition  of  the  new  rate 
structure  would  restrict  citizens'  cccess 
to  public  information. 

"TVA  recognizes  that  the  new  rate 
structure  may  affect  certain  individuals 
who  request  information  under  the 
Freedom  of  Information  Act.  However, 
the  rates  are  consistent  with  the  fee 
schedule  guidelines  that  define  the 
"direct  costs"  permitted  to  be  recovered 
under  the  FOLA. 

TVA  is  therefore  amending  18  CFR 
1301.2(c)(1)  to  more  accurately  reflect 
its  direct  reasonable  operating  costs  in 
searching  for  and  reviewing  records 
requested  under  the  Freedom  of 
Information  Act.  The  rates  reflect  an 
average  rate  for  the  range  of  TVA  pay 
grades  typically  involved  in  responding 
to  Freedom  of  Information  Act  requests. 
For  time  spent  by  clerical  employees, 
the  charge  is  currently  $8.35  per  hour. 
For  time  spent  by  supervisory  and 
professional  employees,  the  charge  is 
currently  $19.75  per  hour.  TVA  is 
amending  the  charges  to  $10.10  per 
hour  and  $32.20  f>er  hour,  respectively. 
In  conformance  with  section 
(a)(4)(AKiv)  of  the  Freedom  of 


Information  Act,  as  amended,  TVA  is 
also  amending  18  CFR  1301.2(d)(2)  by 
reducing  the  amount  of  search  time  that 
will  be  provided  without  charge  from  4 
hours  to  2  hours. 

List  of  Subjects  in  IB  CFR  Part  1301 

Administrative  practice  and 
procedure.  Freedom  of  Information. 
Privacy  Act.  Sunshine  Act. 

For  the  reasons  set  forth  in  the 
preamble,  title  18,  chapter  XIII,  part 
1301  of  the  Code  of  Federal  Regulations 
is  amended  as  follows: 

PART  1301— PROCEDURES 

Sut)f>art  A— (Amended] 

1.  The  authority  citation  for  subpart  A 
of  part  1301  continues  to  read  as 
follows: 

Authority:  16  U.S.C.  831-831dd;  5  U  S.C 
552. 

2.  Section  1301.2  is  amended  by 
revising  paragraph  (c)(1)  and  the  first 
sentence  of  paragraph  (d)(2)  to  read  as 
follows: 

f  1301.2    Sctiedute  of  lees. 


(c)*  •   • 

(1 )  Search  time  charges  for  other  than 
computer  searches.  For  time  spent  by 
clerical  employees  in  searching  files,  the 
charge  is  $10.10  per  hour.  For  time 
spent  by  supervisory  and  professional 
employees,  the  charge  is  $32.20  per 
hour. 


(d)*   •   • 

(2)  Except  for  documents  provided  in 
response  to  a  commercial  use  request, 
the  first  100  pages  and  the  first  2  hours 
of  search  time  will  be  provided  without 
charge.  •   •  • 

William  S.  Moon:, 

Manager,  Information  Support  Services. 
IFR  Doc.  93-25383  Filed  10-15-93;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[T  J>.  8492] 
R)N1545-A095 

Bank  Bad  Debts,  Conclusive 
Presumption 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  and  temporary 

regulations. 
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SUMMARY:  This  document  contains  flnal 
regulations  that  clarify  the  scope  of  the 
express  determination  that  is  required 
under  §  1.165-2(d)(3)  in  order  for  a  bank 
to  elect  to  use  a  method  of  accounting 
that  conforms  tax  accounting  for  bad 
debts  to  regulatory  accounting 
(conformity  election).  Section  1.166- 
2(d)(3)  provides  a  conclusive 
presumption  that  debts  charged  off  for 
regulatory  purposes  are  worthless  for 
tax  purposes.  The  final  regulations 
affect  banks  that  have  made  or  intend  to 
make  an  election  under  §  1.166-2(d)(3). 

DATES:  These  regulations  are  effective 
October  18, 1993. 

These  regulations  apply  to  taxable 
years  ending  on  or  after  December  31, 
1991. 

rOR  FURTHER  INFORMATION  CONTACT: 
Craig  Wojay.  202-622-3920  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  2, 1992,  the  Internal 
Revenue  Service  published  in  the 
Federal  Register  (57  FR  45568)  a  notice 
of  proposed  rulemaking  that,  by  cross 
reference  to  temporary-  regulations, 
proposed  to  amend  §  1.166-2(d)(3)  of 
the  income  tax  regulations  to  clarify  the 
scope  of  the  express  determination 
requirement  in  §1.166-2(d)(3)(iii){D). 
The  language  of  the  uniform  express 
determination  letter  set  forth  in  Rev. 
Proc.  92-18, 1992-1  C.B.  684,  required 
similar  clarification.  Accordingly,  Rev. 
Proc.  92-18  was  modified  and 
superseded  by  Rev.  Proc.  92-84,  1992- 
2  C.B.  489.  The  revisions  did  not  alter 
the  intended  scope  of  the  express 
determination  requirement. 

In  addition,  an  amendment  to  the 
Wansition  rules  in  §  1.166-2(d)(3)(iii)(E) 
of  the  regulations  was  proposed  because 
a  bank  may  have  been  unable  to  obtain 
an  express  determination  letter  in 
connection  with  a  Federal  suf)ervisory 
examination  of  its  loan  review  process 
that  occurred  after  December  31, 1991, 
and  before  October  2, 1992.  Extension  of 
the  transitional  period  for  which  a  bank 
may  make  the  conformity  election 
without  an  express  determination 
would  prevent  the  automatic  revocation 
under  §  I.166-2(d)(3)(iv)  of  an  election 
made  by  a  bank  for  its  1991  taxable  year 
in  reliance  on  the  regulations. 

r  No  public  hearing  on  these 
regulations  was  requested  or  held,  but 
written  comments  were  received.  After 
consideration  of  the  written  comments, 
the  temporary  regulations  are  adopted 
as  modified  by  this  Treasury  decision. 


Explanation  of  Provisions 

Section  1.166-2(d)(3)  of  the 
regulations  permits  supervised  banks  to 
elect  a  method  of  accounting  under 
which  their  debts  generally  are 
conclusively  presumed  to  be  worthless 
for  Federal  income  tax  purposes  when 
the  debts  are  charged  oH  for  regulatory 
purposes.  One  of  the  requirements  for 
this  "conformity  presumption"  is  that 
the  bank  obtain  an  express 
determination  letter  from  its  supervisory 
authority  in  connection  with  the  most 
recent  examination  involving  the  bank's 
loan  review  process. 

Prior  to  the  temporary  regulations, 
S  1.166-2(d)(3)(iii)(D)  required  an 
express  determination  by  a  bank's 
supervisory  authority  that  the  bank 
maintains  and  applies  loan  review  and 
loss  classification  standards  that  are 
consistent  with  those  of  its  supervisory 
authority.  Transitional  rules  in 
§§1.166-2(d)(3)(iii)(E)  and  1.166- 
2(d)(3)(iv)(r)(2)  permitted  a  bank  to 
make  an  election  to  use  the  conformity 
presumption  without  an  express 
determination  letter  for  taxable  years 
ending  on  or  after  December  31, 1991, 
and  before  completion  of  the  first 
examination  involving  the  bank's  loan 
review  process  that  is  after  December 
31, 1991,  provided  certain  requirements 
are  satisfied. 

After  the  regulations  were  finalized,  a 
notice  of  proposed  rulemaking  by  cross 
reference  to  temporary  regulations  was 
published  to  alleviate  concerns 
pertaining  to  the  scope  of  the  express 
determination  requirement  in  §  1.166- 
2(d)(3).  The  final  regulations  contained 
in  this  document  amend  §  1.166-2(d)(3) 
to  require  that  a  bank's  supervisory 
authority  expressly  determine  that  the 
bank  maintains  and  applies  "loan  loss 
classification  standards,"  rather  than 
"loan  review  and  loss  classification 
standards"  that  are  consistent  with 
regulatory  standards.  See  §  1.166- 
2(d)(3)(iii)(D).  In  addition,  the  transition 
rules  in  §  1.166-2(d)(3)  are  being 
amended  to  allow  a  bank  to  make  the 
conformity  election  without  an  express 
determination  letter  until  its  first 
examination  (involving  the  loan  review 
process)  that  is  after  October  1, 1992, 
rather  than  December  31, 1991.  See 
§  1.166-2(d)(3)(iii)(E)  and 
(d)(3)(iv)(C)(2).  Therefore,  a  bank  that 
made  the  conformity  election  for  its  first 
taxable  year  ending  on  or  after 
December  31, 1991,  is  not  required  to 
obtain  an  express  determination  letter 
until  the  completion  of  its  first  Federal 
examination  that  is  after  October  1, 
1992,  regardless  of  possible  intervening 
examinations  between  December  31, 
1991,  and  October  2, 1992. 


Three  comments  were  received  on  the 
regulations.  The  first  comment 
requested  relief  for  any  bank  that, 
because  of  the  delay  in  resolving  issues 
related  to  the  express  determination 
letters,  did  not  make  a  conformity 
election  for  a  taxable  year  ending  on  or 
after  December  31,  1991. 

In  response  to  this  comment,  the 
Service  is  releasing  concurrently  with 
these  regulations  Notice  93-50,  to  be 
published  in  Internal  Revenue  Bulletin 
No.  1993-34,  November  1,  1993,  which 
allows  certain  banks,  on  an  amended 
return  for  a  taxable  year  ending  on  or 
after  December  31, 1991,  to  elect  to  use 
the  conformity  method  of  accounting. 
The  Notice  prescribes  a  f>eriod  of  time 
in  which  the  election  may  be  made. 

The  second  comment  raised  the 
concern  that  small  State-chartered  banks 
may  not  be  able  to  rely  on  the 
conformity  presumption  for  tax  years  in 
which  they  are  examined  by  State 
banking  agencies.  Although  a  small 
State-chartered  bank  may  not  be 
examined  by  a  Federal  banking  agency 
on  an  annual  basis,  this  does  not 
prejudice  the  bank's  eHgibility  to  use 
the  conformity  presumption.  Section 
1.166-2(d)(3)(iii)(D)  reouires  an  express 
determination  letter  only  upon  an 
examination  of  a  bank's  loan  review 
process  by  a  Federal  banking  agency. 
When  the  letter  is  issued,  it  covers  all 
tax  years  until  the  next  such  Federal 
examination.  Although  a  bank  may  be 
examined  by  its  State  banking  authority 
in  an  intervening  year,  the  bank  is  not 
required  to  obtain  a  new  determination 
letter  from  that  authority. 

The  final  comment  requested  that  the 
conformity  presumption  be  extended  to 
debts  that  are  classified  as  substandard 
or  doubtful,  rather  than  limited  to  debts 
that  are  classified  as  loss.  This  issue  was 
carefully  considered  during  the  drafting 
of  the  final  regulations  under  §  1.166- 
2(d)(3),  which  were  published  in  the 
Federal  Register  on  February  24,  1992 
(57  FR  6291),  and  was  not  adopted  for 
the  reasons  expressed  at  that  time. 
Moreover,  this  issue  is  beyond  the  scope 
of  this  regulation  project. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C 
chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  a  Regulatory 
Flexibihty  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  the  notice  of 


53658      Federal  Register  /  Vol.  58.  No.  199  /  Monday.  October  18,  1993  /  Rules  and  Reguiatioas 


proposed  rulemaking  for  the  regulations 
was  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Sniail  Business 
AdministratioD  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Craig  Wojay,  Office  of  the 
Assistant  Chief  Counsel  (Financial 
Institutions  and  Products).  Internal 
Revenue  Service.  However,  other 
personnel  from  the  Service  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  In  part  as 

follows: 

Authority:  28  U.S.C  7805  *   *   • 

Par.  2.  Section  1.166-2  is  amended  by 
revising  paragraphs  (d)(3}(iii)(D). 
(dlOMiiiKE).  and  (d)(3)(iv)(CM^)  to  read 
as  follows: 

f  1.166-2    Evklanca  of  wrortMessness. 

•        •        •        •        • 

(d)«  •  • 
(3)*  •  • 
(iii)«  •  • 

(D)  Express  determination 
requirement  In  connection  with  its 
most  recent  examination  involving  the 
bank's  loan  review  process,  the  bank's 
supervisory  authority  must  have  made 
an  express  determination  (in  accordance 
with  any  applicable  administrative 
procedure  prescribed  hereunder)  that 
the  bank  maintains  and  applies  loan 
loss  classification  standards  that  are 
consistent  with  the  regulatory  standards 
of  that  sujjervisory  authority.  For 
purposes  of  this  paragraph  (d)(3)(iii)(D|. 
the  supervisory  authority  of  a  bank  is 
the  appropriate  Federal  banking  agency 
♦■"r  the  bank,  as  that  term  is  defined  in 
12  U.S.C  1813(q).  or.  in  the  case  of  an 
institution  in  the  Farm  Credit  System, 
the  Farm  Credit  Administration. 

(E)  Transition  period  election.  For 
taxable  years  ending  before  completion 
of  the  first  examination  of  the  bank  by 
its  supervisory  authority  (as  defined  in 
paragraph  (dK3)(iiiHD)  of  this  section) 
that  is  after  Octoiier  1. 1992.  and  that 
involves  the  bank's  loan  review  process, 
the  statement  or  Form  3115  filed  by  the 
bank  must  include  a  declaration  that  the 


bank  maintains  and  applies  loan  loss 
classification  standards  that  are 
consistent  with  the  regulatory  standards 
of  that  supervisory  authority.  A  bank 
that  makes  this  declaration  is  deemed  to 
satisfy  the  express  determination 
requirement  of  paragraph  (d)(3](iii)P)  of 
this  section  for  those  years,  even  though 
an  express  determination  has  not  yet 
been  made. 

(iv)*  •  • 

(C)*  •  * 

(2)  Year  of  revocation.  If  a  bank  makes 
the  conformity  election  under  the 
transition  rules  of  paragraph 
(d}(3)(iii)(E)  of  this  section  and  does  not 
obtain  the  express  determination  in 
connection  with  the  first  examination 
involving  the  bank's  loan  review 
process  that  is  after  Oc-tober  1.  1992.  the 
election  is  revoked  as  of  the  beginning 
of  the  taxable  year  of  the  election  or,  if 
later,  the  earliest  taxable  year  for  which 
tax  may  be  assessed.  In  other  cases  in 
which  a  bank  does  not  obtain  an  express 
determination  in  connection  with  an 
examination  of  its  loan  review  process, 
the  election  is  revoked  as  of  the 
beginning  of  the  taxable  year  that 
includes  the  date  as  of  which  the 
supervisory  authority  conducts  the 
exeunination  even  if  the  examination  is 
completed  in  the  following  taxable  year. 

Par.  3.  Section  1.166-2T  is  removed. 

Approved:  August  19.  1993. 
Margaret  Milner  Riciurdson. 
Commissioner  of  Internal  Bevunue. 

Approved: 
Samuel  Y.  Sessions. 

Acting  Assistant  Secretary  of  the  Treasury. 
IFR  Doc  93-25393  Piled  10-15-93;  8:45  ami 
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DEPARTMEffT  OF  JUSTICE 

Office  of  the  Pardon  Attorney 

28  CFR  Part  1 

[AG  Order  No.  1796-03] 

Rules  Governing  Petitions  for 
Executive  Clemency 

AGENCY:  Department  of  Justice. 
ACTION:  Final  rule. 

StiMMAAY:  The  regulations  governing 
petitions  for  executive  clemency 
describe  the  procedures  involved  in 
petitioning  the  President  for  executive 
clemency  and  the  responsibility  of  the 
Attorney  General  in  investigating  each 
application  for  clemency  and  advising 
the  President  as  to  its  disposition.This 
order  republishes  the  present  clemency 
regulations  in  their  entirety,  as  initially 


published  in  the  Federal  Register  on 

May  18.  1983,  48  FR  22290-22291.  with 
amendments  relating  to  the  eligibility 
requirements  for  filing  pardon  and 
commutation  petitions,  and  certain 
other  amendments.  Section  1.2  has  been 
revised  to  require  a  single  five-year 
minimum  waiting  period  for  all 
offenses,  and  also  has  been  amended  to 
exclude  language  making  reference  to 
the  waiver  of  the  waitmg  period  in  the 
cases  of  aliens  seeking  to  avoid 
deportation.  Further,  individuals  on 
supervised  release  have  been  added  to 
the  excluded  class  identified  in  the  last 
sentence  in  the  section.  Similarly, 
individuals  on  probation  and 
supervised  release  have  been  added  to 
the  last  sentence  in  §  1.7.  Editorial 
revisions  have  been  made  in  §  1.3  to 
update  and  clarify  the  "exhaustion  of 
other  available  remedies"  requirement 
for  the  consideration  of  a  clemency 
petition,  and  the  phrase  "unusual 
circumstances"  (and  specific  examples 
thereof)  has  been  eliminated  as 
unnecessary.  Certain  language  in  §§  1.1. 
1.6, 1.7,  and  1.9  has  been  edited  to 
correct  and  clarify  gender  references. 
Existing  §  l.e(b)  has  been  amended  to 
exclude  capital  cases  from  its  coverage. 
Nonsubstantive  editorial  changes  have 
been  made  in  §§  1.1.  and  1.2. 

In  accordance  with  5  U.S.C.  605(b). 
the  Attorney  General  certifies  that  this 
rule  does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is 
not  considered  to  be  a  major  rule  within 
the  meaning  of  section  1(b)  of  E.O. 
12291.  nor  does  this  rule  have 
federalism  implications  warranting  the 
preparation  of  a  federalism  assessment 
in  accordan(»  with  section  6  of  E.O. 
12612. 

EfFECnvE  DATE:  October  18,  1993. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Margaret  Colgate  Love.  United  States 
Pardon  Attorney,  500  First  Street  NW.. 
7th  Floor,  Washington.  DC  20530. 
Telephone  (202)  616-6070. 

List  of  Subjects  in  28  CFR  Part  1 

Clemency. 

With  the  approval  of  the  President, 
acting  in  conformity  with  his  authority 
as  Chief  Executive  and  Article  II, 
Section  2,  United  States  Constitution, 
and  by  virtue  of  the  authority  vested  in 
me  by  28  U.S.C  509.  510.  and  5  U.S.C. 
301.  part  1  of  chapter  I  of  title  28  of  tlie 
Code  of  Federal  Regulations  is  revised 
to  read  as  follows: 

PART  1— EXECUTIVE  CLEMENCY 

Sac 

1 . 1     SubtnUsion  of  petition;  form  to  be  used; 
contents  of  petition. 
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1.2  Eligibility  for  filing  petition  for  pardon. 

1.3  Eligibility  for  Tiling  petition  for 
commutation  of  sentence. 

1.4  Offenses  against  the  laws  of  possessions 
or  territories  of  the  United  States. 

1.5  Disclosure  of  flies. 

1.6  Consideration  of  petitions: 
recommendations  to  the  President. 

1.7  Notification  of  grant  of  clemency. 

1.8  Notification  of  denial  of  clemency. 

1.9  Delegation  of  authority. 

1.10  Advisory  nature  of  regulations. 
Authority:  U.S.  Const..  Art.  II.  sec.  2; 

authority  of  the  President  as  Chief  Executive: 
and  28  use.  509.  510. 

f  1.1    SutHntsston  of  petition;  form  to  b« 
used;  contents  of  petition. 

A  person  seeking  executive  clemency 
by  pardon,  reprieve,  commutation  of 
sentence,  or  remission  of  fine  shall 
execute  a  formal  petition.  The  petition 
shall  be  addressed  to  the  President  of 
the  United  States  and  shall  be  submitted 
to  the  Pardon  Attorney,  Department  of 
Justice,  Washington,  DC  20530,  except 
for  petitions  relating  to  military 
offenses.  Petitions  and  other  required 
forms  may  be  obtained  from  the  Pardon 
Attorney.  Petition  forms  for 
commutation  of  sentence  also  may  be 
obtained  from  the  wardens  of  federal 
penal  institutions.  A  petitioner  applying 
for  executive  clemency  with  respect  to 
military  offenses  should  submit  his  or 
her  petition  directly  to  the  Secretary  of 
the  military  department  that  had 
original  jurisdiction  over  the  court- 
martial  trial  and  conviction  of  the 
petitioner.  In  such  a  case,  a  form 
furnished  by  the  Pardon  Attorney  may 
be  used  but  should  be  modified  to  meet 
the  needs  of  the  particular  case.  Each 
petition  for  executive  clemency  should 
include  the  information  required  in  the 
form  prescribed  by  the  Attorney 
General. 

§  1.2    Eligibility  for  filing  petition  for 
pardon. 

No  petition  for  pardon  should  be  filed 
until  the  expiration  of  a  waiting  period 
of  at  least  five  years  after  the  date  of  the 
release  of  the  petitioner  from 
confinement  or,  in  case  no  prison 
sentence  was  imposed,  until  the 
expiration  of  a  period  of  at  least  five 
years  after  the  date  of  the  conviction  of 
the  petitioner.  Generally,  no  petition 
should  be  submitted  by  a  person  who  is 
on  probation,  parole,  or  supervised 
release. 

§  1.3    Ellgibllty  for  filing  petition  for 
conwnutation  of  sentence. 

No  petition  for  commutation  of 
sentence,  including  remission  of  fine, 
should  be  filed  if  other  forms  of  judicial 
or  administrative  relief  are  available. 


except  upon  a  showing  of  exceptional 
circumstances. 

S 1 .4    Offenses  against  ttte  laws  of 
possessions  or  territories  of  the  United 
States. 

Petitions  for  executive  clemency  shall 
relate  only  to  violations  of  laws  of  the 
United  States.  Petitions  relating  to 
violations  of  laws  of  the  possessions  of 
the  United  States  or  territories  subject  to 
the  jurisdiction  of  the  United  States 
should  be  submitted  to  the  appropriate 
official  or  agency  of  the  possession  or 
territory  concerned. 

fl.5    Dbdosursoffilaa. 

Petitions,  reports,  memoranda,  and 
communications  submitted  or  furnished 
in  connection  with  the  consideration  of 
a  [)etition  for  executive  clemency 
generally  shall  be  available  only  to  the 
officials  concerned  with  the 
consideration  of  the  petition.  However, 
they  may  be  made  available  for 
inspection,  in  whole  or  in  part,  when  in 
the  judgment  of  the  Attorney  General 
their  disclosure  is  required  by  law  or  the 
ends  of  justice. 

S 1 .6    Consideration  of  petitions; 
reconwnendations  to  the  President 

(a)  Upon  receipt  of  a  petition  for 
executive  clemency,  the  Attorney 
General  shall  cause  such  investigation 
to  be  made  of  the  matter  as  he/she  may 
deem  necessary  and  appropriate,  using 
the  services  of,  or  obtaining  reports 
from,  appropriate  officials  and  agencies 
of  the  Government,  including  the 
Federal  Bureau  of  Investigation. 

(b)  The  Attorney  General  shall  review 
each  petition  and  all  pertinent 
information  developed  by  the 
investigation  and  shall  determine 
whether  the  request  for  clemency  is  of 
sufficient  merit  to  warrant  favorable 
action  by  the  President.  The  Attorney 
General  shall  report  in  writing  his  or  her 
recommendation  to  the  President, 
stating  whether  in  his  or  her  judgment 
the  President  should  grant  or  deny  the 
petition. 

{1.7    Notification  of  grant  of  clemency. 

When  a  petition  for  pardon  is  granted, 
the  petitioner  or  his  or  her  attorney  shall 
be  notified  of  such  action  and  the 
warrant  of  pardon  shall  be  mailed  to  the 
petitioner.  When  commutation  of 
sentence  is  granted,  the  petitioner  shall 
be  notified  of  such  action  and  the 
warrant  of  a  commutation  shall  be  sent 
to  the  petitioner  through  the  officer  in 
charge  of  his  or  her  place  of 
confinement,  or  directly  to  the 
petitioner  if  he/she  is  on  parole, 
probation,  or  supervised  release. 


1 1.8  Notification  of  denial  of  demancy. 

(a)  Whenever  the  President  notifies 
the  Attorney  General  that  he  has  denied 
a  request  for  clemency,  the  Attorney 
General  shall  so  advise  the  petitioner 
and  close  the  case. 

(b)  Except  in  cases  in  which  a 
sentence  of  death  has  been  imposed, 
whenever  the  Attorney  General 
recommends  that  the  President  deny  a 
request  for  clemency  and  the  President 
does  not  disapprove  or  take  other  action 
with  respect  to  that  adverse 
recommendation  within  30  days  after 
the  date  of  its  submission  to  him,  it 
shall  be  presumed  that  the  President 
concurs  in  that  adverse 
recommendation  of  the  Attorney 
General,  and  the  Attorney  General  shall 
so  advise  the  petitioner  and  close  the 
case. 

51.9  Detegation  of  authority. 

The  Attorney  General  may  delegate  to 
any  officer  of  the  Department  of  Justice 
any  of  his  or  her  duties  or 
responsibilities  under  §§  1.1  through 
1.8. 

f  1.10    Advisory  nature  of  regulations. 

The  regulations  contained  in  this  part 
are  advisory  only  and  for  the  internal 
guidance  of  Department  of  Justice 
personnel.  They  create  no  enforceable 
rights  in  persons  applying  for  executive 
clemency,  nor  do  they  restrict  the 
authority  granted  to  the  President  under 
Article  II,  section  2  of  the  Constitution. 

Dated:  August  23, 1993. 
Janet  Reno, 
Attorney  General. 

Dated:  October  12, 1993. 

Approved; 
Wiiliam  J.  ainlon. 
President. 
|FR  Doc.  93-25462  Filed  10-15-93;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 

Stabilization  of  Disability  Evaluations 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Correcting  amendments. 

SUIMMARY:  This  document  contains 
corrections  to  the  regulation  of  the 
Department  of  Veterans  Affairs  (VA) 
governing  the  stabilization  of  disability 
evaluations.  The  amendment  will 
correct  grammatical  errors  in  the 
regulation  and  ensure  that  the 
regulation  is  clear  and  not  subject  to 
misinterpretation. 
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EFFECTIVE  DATE:  The  effective  date  is 
February  24. 1961.  the  efliective  date  of 
the  original  regulation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Thomberry.  Consultant. 
Regulations  Sta^.  Compensation  and 
Pension  Service,  Veterans  Benefits 
Administration.  810  Vermont  Avenue. 
NW..  Washington.  DC  20420.  telephone 
(202)  233-3005. 

SUPPI^MENTARY  INFORMATION:  Section 
3.344(a)  of  title  38  CFR  provides 
procedures  and  guidelines  for  reviewing 
examination  reports  in  order  to  produce 
the  greatest  possible  degree  of  stability 
in  disability  evaluations,  consistent 
with  the  pertinent  laws  and  VA 
regulations.  A  recent  review  of  the 
regulation  uncovered  two  technical 
errors  which  could  cause  confusion  and 
result  in  misapplication  of  the 
regulatory  provisions.  In  one  sentence 
an  incorrectly  placed  comma  has 
separated  the  words  "bronchial 
asthma."  In  another  sentence,  the 
passive  voice  of  the  verb  has  been  used 
where  the  active  voice  is  required.  This 
amendment  corrects  these  deficiencies 
and  restores  the  language  of  the 
regulation  as  it  was  originally 
published. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims.  Handicapped. 
Health  care.  Pensions.  Veterans. 

For  the  reasons  set  forth  in  the 
preamble.  38  CFR  part  3  is  amended  as 
set  forth  below: 

PART  3— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3. 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  unless 
otherwise  noted. 

S  3.344    [Corrvcted] 

2.  In  §  3.344(a).  the  fifth  sentence, 
remove  the  ","  between  the  words 
"bronchial"  and  "asthma":  in  the 
seventh  sentence,  remove  the  words  "be 
considered"  and  insert  in  their  place  the 
word  "consider". 

Approved:  September  30, 1993. 
B.  Michael  Berger, 

Director,  Pecords  Management  Service. 
(FR  Doc  93-25519  Filed  10-15-93:  8:45  ami 
BiLUNO  ooDC  tsse^ei-u 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-^7 
[FPMR  Amendment  O-101] 

Govemnnent  Aviation  Administration 
and  Coordination 

AGENCY:  Federal  Supply  Service.  GSA. 
action:  Final  rule. 

StiMMARV:  This  regulation  contains 
changes  concerning  the  documentation, 
approval,  and  use  of  Government 
aircraft.  This  action  is  necessary  for 
compliance  with  the  provisions  of  OMB 
Circular  A-126.  dated  May  22.  1992. 
and  OMB  Bulletin  Number  93-11.  dated 
April  19. 1993.  Implementation  of  this 
regulation  will  minimize  the  cost  and 
improve  the  management  and  use  of 
Government  aviation  resources. 
EFFECTIVE  DATE:  October  18.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Godwin.  Aircraft  Management 
Division  (FBA),  Federal  Supply  Service. 
General  Services  Administration. 
Washington.  DC  20406  (703-305-6399). 
SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration  (GSA) 
has  determined  that  this  is  not  a  major 
rule  for  the  purposes  of  Executive  Order 
12291  of  February  17.  1981.  because  it 
is  not  likely  to  result  in  an  annual  effect 
on  the  economy  of  $100  million  or 
more:  a  major  increase  in  costs  to 
consumers  or  others:  or  significant 
adverse  effects.  GSA  has  based  all 
administrative  decisions  underlying  this 
rule  on  adequate  information 
concerning  the  need  for  and 
consequences  of  this  rule:  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits:  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment.  Therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

List  of  Subjects  in  41  CFR  Part  101-37 

Aircraft,  Air  transportation.  Aviation. 
Government  property  management. 

For  the  reasons  set  forth  in  the 
preamble.  41  CFR  part  101-37  is 
amended  as  follows: 

PART  101-07— GOVERNMENT 
AVIATION  ADMINISTRATION  AND 
COORDINATION 

1.  The  authority  citation  for  part  101- 
37  continues  to  read  as  follows: 


Authority:  Sec.  205(c).  63  Stat.  390  (40 
U.S.C  486(c)). 

Subpart  101-37.4— Use  of 
Government-Owned  and  Operated 
Aircraft 

2.  The  subpart  heading  is  revised  as 
set  forth  above. 

3.  Section  101-37.400  is  revised  to 
read  as  follows: 

f  101-37.400    General. 

The  provisions  of  this  subpart 
prescribe  policies  and  procedures  for 
the  use  of  Government  aircraft.  This 
subpart  incorporates  certain  provisions 
of  OMB  Circular  A-126  and  OMB 
Bulletin  Number  93-11. 

4.  Section  101-37.401  is  revised  to 
read  as  follows: 

§101-37.401    Definitions. 

For  purposes  of  this  subpart,  the 
following  terms  shall  have  the  meanings 
set  forth  in  this  section. 

Actual  cost  means  all  costs  associated 
with  the  use  and  operation  of  an  aircraft 
as  specified  in  §  101-37.406(b). 

Full  coach  fare  means  a  coach  fare 
available  to  the  general  public  between 
the  day  that  the  travel  was  planned  and 
the  day  the  travel  occurred. 

Government  aircraft  means  any 
aircraft  owned,  leased,  chartered,  or 
rented  and  operated  by  an  executive 
agency. 

Mission  requirements  mean  activities 
that  constitute  the  discharge  of  an 
agency's  official  responsibilities.  Such 
activities  include,  but  are  not  limited  to. 
the  transport  of  troops  and/or 
equipment,  training,  evacuation 
(including  medical  evacuation), 
intelligence  and  counter-narcotics 
activities,  search  and  rescue, 
transportation  of  prisoners,  use  of 
defense  attache-controlled  aircraft, 
aeronautical  research  and  space  and 
science  applications,  and  other  such 
activities.  Mission  requirements  do  not 
include  official  travel  to  give  speeches, 
to  attend  conferences  or  meetings,  or  to 
make  routine  site  visits. 

Official  travel  means  travel  for  the 
purpose  of  mission  requirements, 
required  use  travel,  and  other  travel  for 
the  conduct  of  agency  business. 

Reasonably  available  means 
commercial  airline  or  aircraft  (including 
charter)  is  able  to  meet  the  traveler's 
departure  and/or  arrival  requirements 
within  a  24-hour  period  (unless  the 
traveler  demonstrates  that  extraordinary 
circumstances  require  a  shorter  period 
of  time). 

Required  use  means  use  of  a 
Government  aircraft  for  the  travel  of  an 
executive  agency  officer  or  employee  to 
meet  bona  fide  communications  or 
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security  requirements  of  the  agency  or 
exceptional  scheduling  requirements. 
An  example  of  a  bona  Hde 
communications  requirement  is  having 
to  maintain  continuous  24-hour  seciu-e 
communications  with  the  traveler.  Bona 
fide  security  requirements  would 
include,  but  not  be  limited  to,  highly 
unusual  circumstances  which  present  a 
clear  and  present  danger,  such  as  threats 
which  could  endanger  lives. 
Exceptional  scheduling  requirements 
could  include  emergencies  and  other 
operational  considerations,  which  make 
commercial  transportation 
unacceptable. 

Senior  executive  branch  official 
means  civilian  officials  appointed  by 
the  President  with  the  advice  and 
consent  of  the  Senate  and  civilian 
employees  of  the  Executive  Office  of  the 
President  (EOP). 

Senior  Federal  official  means  a 
person: 

(1)  Employed  at  a  rate  of  pay  specified 
in,  or  fixed  according  to,  subchapter  II 
of  chapter  53  of  title  5  of  the  United 
States  Code; 

(2)  Employed  in  a  position  in  an 
executive  agency,  including  any 
independent  agency,  at  a  rate  of  pay 
payable  for  level  I  of  the  Executive 
Schedule  or  employed  in  the  Executive 
Office  of  the  President  at  a  rate  of  pay 
payable  for  level  II  of  the  Executive 
Schedule; 

(3)  Employed  in  an  executive  agency 
position  that  is  not  referred  to  in 
paragraph  (1)  of  this  definition  (other 
than  a  position  that  is  subject  to  pay 
adjustment  under  37  U.S.C.  1009)  and 
for  which  the  basic  rate  of  pay, 
exclusive  of  any  locality-based  pay 
adjustment  under  5  U.S.C.  5304  (or  any 
comparable  adjustment  pursuant  to 
interim  authority  of  the  President),  is 
equal  to  or  greater  than  the  rate  of  the 
basic  pay  payable  for  the  Senior 
Executive  Service  (5  U.S.C.  5382):  or 

(4)  Appointed  by  the  President  to  a 
position  under  3  U.S.C  105(a)(2)  (A), 
(B),  or  (C)  or  by  the  Vice  President  to  a 
position  under  3  U.S.C.  106(a)(1)  (A). 
(B),  or  (C).  Generally,  a  senior  Federal 
official  is  employed  by  the  White  House 
or  an  executive  agency,  including 
independent  agencies,  at  a  rate  of  pay 
equal  to  or  greater  than  the  minimum 
rate  of  basic  pay  for  the  Senior 
Executive  Service.  The  term  senior 
Federal  official  does  not  include  an 
active  duty  military  officer. 

Space  available  means  travel  using 
aircraft  capacity,  that  is  already 
scheduled  for  use  for  an  official 
purpose,  that  would  otherwise  be 
unutilized. 

5.  Section  101-37.402  is  revised  to 
read  as  follows: 


§101-37.402    Policy. 

Government  aircraft  shall  be  used  for 
official  purposes  only  in  accordance 
with  applicable  laws  and  regulations, 
including  this  subpart. 

(a)  Use  of  Government  aircraft. 
Agencies  shall  operate  Government 
aircraft  only  for  official  purposes. 
Official  purposes  include  the  operation 
of  Government  aircraft  for: 

(1)  Mission  requirements,  and 

(2)  Other  official  travel. 

(b)  Use  of  Government  aircraft  for 
official  travel  or  on  space  available 
travel  is  subject  to  paragraphs  (b)(1)  and 
(2)  of  this  section. 

(1)  Use  of  a  Government  aircraft  for 
official  travel  other  than  required  use 
travel  or  mission  requirement  travel; 
i.e.,  for  the  conduct  of  agency  business, 
shall  be  authorized  only  when: 

(i)  No  commercial  airline  or  aircraft 
service  (including  charter)  is  reasonably 
available  to  fulfill  effectively  the 
agency's  requirement;  or 

(ii)  The  actual  cost  of  using  a 
Government  aircraft  is  not  more  than 
the  cost  of  commercial  airline  or  aircraft 
service  (including  charter).  When  a 
flight  is  made  for  mission  requirements 
or  required  use  travel  (and  is  certified  as 
such  in  writing  by  the  agency  which  is 
conducting  the  mission),  it  is  presumed 
that  secondary  use  of  the  aircraft  for 
other  travel  for  the  conduct  of  agency 
business  will  result  in  cost  savings. 

(2)  Use  of  a  Government  aircraft  on  a 
space  available  basis  is  authorized  only 
when: 

(i)  The  aircraft  is  already  scheduled 
for  use  for  an  official  purpose; 

(ii)  Space  available  travel  does  not 
require  a  larger  aircraft  than  needed  for 
the  already  scheduled  official  purpose; 

(iii)  Space  available  use  results  in  no, 
or  only  minor,  additional  cost  to  the 
Government;  and 

(iv)  Reimbursement  is  provided  as  set 
forth  in  §  101-37.403  of  this  subpart. 

(c)  The  Secretary  of  State,  Secretary  of 
Defense,  Attorney  General,  Director  of 
the  Federal  Bureau  of  Investigation,  and 
the  Director  of  Central  Intelligence  may 
use  Government  aircraft  for  travel  other 
than: 

(1)  To  meet  mission  requirements,  or 

(2)  For  the  conduct  of  agency 
business,  but  only  upon  reimbursement 
at  full  coach  fare  and  with  authorization 
by  the  President  or  his  designated 
representative  on  the  grounds  that  a 
threat  exists  which  could  endanger  lives 
or  when  continuous  24-hour  secure 
communication  is  required. 

6.  Sections  101-37.403  through  101- 
37.408  are  added  as  follows: 


f  101-37.403    Retmbursement  for  th«  UM 
of  Government  aircraft 

A  passenger  transported  by 
Government  aircraft  is  required  to 
reimburse  the  Government  under  the 
circumstances  specified,  and  in  the 
amount  indicated,  in  paragraphs  (a) 
through  (d)  of  this  section. 

(a)  For  travel  that  is  not  required  use 
travel: 

(1)  Any  incidental  private  activities 
(personal  or  political)  of  an  employee 
undertaken  on  an  employee's  own  time 
while  on  official  travel  shall  not  resuh 
in  any  increase  in  the  actual  costs  to  the 
Government  of  operating  the  aircraft, 
and 

(2)  The  Government  shall  be 
reimbursed  the  appropriate  share  of  the 
full  coach  fare  for  any  portion  of  the 
time  on  the  trip  spent  on  political 
activities  (except  as  otherwise  provided 
in  paragraph  (d)  of  this  section). 

(b)  For  required  use  travel  (except  as 
otherwise  provided  in  paragraph  (d)  of 
this  section). 

(1)  For  a  wholly  personal  or  political 
trip,  the  Government  shall  be 
reimbursed  the  full  coach  fare  for  the 
trip. 

(2)  For  an  official  trip  during  which 
the  employee  engages  in  political 
activities,  the  Government  shall  be 
reimbursed  the  appropriate  share  of  the 
full  coach  fare  for  the  entire  trip,  and 

(3)  For  an  official  trip  during  which 
the  employee  flies  to  one  or  more 
locations  for  personal  reasons,  the 
Government  shall  be  reimbursed  the 
excess  of  the  full  coach  fare  of  all  flights 
taken  by  the  employee  on  the  trip  over 
the  full  coach  fare  of  the  flights  that 
would  have  been  taken  by  the  employee 
had  there  been  no  personal  activities  on 
the  trip. 

(c)  For  space  available  travel,  whether 
on  mission  requirettients  or  other 
flights,  the  Government  shall  be 
reimbursed  at  the  full  coach  fare  except: 

(1)  As  authorized  under  10  U.S.C 
4744  and  regulations  implementing  that 
statute,  and 

(2)  By  civilian  personnel  and  their 
dependents  in  remote  locations  not 
reasonably  accessible  to  regularly 
scheduled  commercial  airline  service. 

(d)  In  any  case  of  political  travel, 
reimbursement  shall  be  made  in  the 
amount  required  by  law  or  regulation 
(e.g.,  11  CFR  106.3)  if  greater  than  the 
amount  otherwise  required  under 
paragraphs  (a)  through  (c)  of  this 
section. 

§  101-37.404    Approving  tti«  use  of 
Government  aircraft  for  transportation  of 
passenger*. 

(a)  Use  of  agency  aircraft  for  official 
travel  may  be  approved  only  by  the 
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agency  head  or  ofFicial(s)  designated  by 
the  agency  head. 

(b)  Whenever  a  Government  aircraft 
used  to  fulfill  a  mission  requirement  is 
used  also  to  transport  senior  Federal 
ofTicials,  members  of  their  families  or 
other  non-Federal  travelers  on  a  space 
available  basis  (except  as  authorized 
under  10  U.S.C  4744  and  regulations 
implementing  that  statute),  the  agency 
that  is  conducting  the  mission  shall 
certify  in  writing  prior  to  the  flight  that 
the  aircraft  is  scheduled  to  perform  a 
bona  fide  mission  activity,  and  that  the 
minimum  mission  requirements  have 
not  been  exceeded  in  order  to  transport 
such  space  available  travelers.  In 
emergency  situations,  an  after-the-fact 
written  certification  by  the  agency  is 
permitted. 

§  101-37.405    Approving  travel  on 
Government  aircrafL 

Policy  and  practices  under  which 
travel  on  Government  aircraft  may  be 
approved  by  the  agency  are  specified  in 
paragraphs  (a)  through  (c)  of  this 
section. 

(a)  All  travel  on  Government  aircraft 
must  have  advance  authorization  by  the 
sponsoring  agency  in  accordance  with 
its  travel  policies,  OMB  Circular  A-126 
and.  when  applicable,  documented  on 
an  official  travel  authorization.  Where 
possible,  such  travel  authorization  must 
be  approved  by  at  least  one 
organizational  level  above  that  of  the 
p€rson(s)  traveling.  If  review  by  a  higher 
organizational  level  is  not  possible, 
another  appropriate  approval  is 
required. 

(b)  All  required  use  travel  must  have 
v^Titten  approval  on  a  trip-by-trip  basis 
from  the  agency's  senior  legal  ofiFicial  or 
the  principal  deputy,  unless: 

(1)  The  President  has  determined  that 
all  travel  or  travel  in  specified  categories 
by  an  agency  head  is  qualified  as 
required  use  travel,  or 

(2)  The  agency  head  has  determined 
that  all  travel  or  travel  in  specified 
categories  hy  an  officer  or  employee 
other  than  the  agency  head,  is  qualified 
as  required  use  travel. 

(i)  Any  determination  by  an  agency 
head  that  travel  by  an  officer  or 
employee  of  that  agency  qualifies  as 
required  use  travel  must  be  in  writing 
and  set  forth  the  basis  for  that 
determination.  In  emergency  situations 
an  after-the-fact  written  certification  by 
an  agency  is  permitted. 

(ii)  An  agency  head  opting  to 
determine  that  travel  by  an  officer  or 
employee  may  be  required  use  travel 
shall  establish  written  standards  for 
determining  when  required  use  travel  is 
permitted.  Such  travel  shall  not  be 


permitted  unless  the  travel  is  in 
conformance  with  the  written  standards. 

(c)  All  travel  by  senior  Federal 
officials,  family  members  of  senior 
Federal  officials,  and  non-Federal 
travelers  that  is  not  to  meet  mission 
requirements  or  required  use  travel 
must  be  authorized  in  advance  and  in 
writing. 

(1)  Such  authorization  must  be 
approved  on  a  trip-by-trip  basis  and 
must  be  signed  by  the  agency's  senior 
legal  official  or  the  principal  deputy,  or 
be  in  conformance  with  an  agency 
review  and  approval  system  that  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB).  In 
emergency  situations,  an  after-the-fact 
written  certification  by  an  agency  is 
permitted. 

(2)  In  addition  to  the  provisions  of 
this  subpart.  Federal  employees  on 
official  travel  shall  be  subject  to  all 
other  applicable  travel  rules  and 
regulations.  Travel  by  such  individuals 
that  is  not  official  travel,  for  purposes  of 
this  subpart,  is  subject  to  the 
reimbursement  requirements  in  §  101- 
37.403(c)  of  this  subpart  for  space 
available  travel. 

§101-37.40«  Justification  of  ttie  use  of 
Government  aircraft  for  transportation  of 
passenger*. 

(a)  The  cost  comparison  justifying  the 
use  of  a  Government  aircraft  for  a 
proposed  trip  as  required  by  §  101- 
37.402(b)(l)(ii)  of  this  subpart  should  be 
made  prior  to  authorizing  the  use  of  the 
aircraft  for  that  trip.  Standard  trip  cost 
justification  schedules  developed  by 
agencies  may  be  used  for  this  purpose. 
Agencies  that  are  not  able  to  use  such 
schedules  are  required  to  conduct  a  cost 
justification  on  a  case-by-case  basis. 

(b)  When  conducting  a  cost 
comparison,  the  agency  must  compare 
the  actual  cost  of  using  a  Government 
aircraft  to  the  cost  of  using  a  commercial 
aircraft  (including  charter)  or  airline 
service.  The  actual  cost  of  using  a 
Government  aircraft  is  either: 

(1)  The  amount  that  the  agency  will 
be  charged  by  the  organization  that 
provides  the  aircraft. 

(2)  The  variable  cost  of  using  the 
aircraft,  if  the  agency  operates  its  own 
aircraft,  or 

(3)  The  variable  cost  of  using  the 
aircraft  as  reported  by  the  owning 
agency,  if  the  agency  is  not  charged  for 
the  use  of  an  aircraft  owned  by  another 
agency. 

(c)  'The  cost  of  using  commercial 
airline  or  aircraft  services  for  the 
purpose  of  justifying  the  use  of 
Government  aircraft: 

(1)  Must  be  the  current  Government 
contract  fare  or  price,  or  the  lowest  fare 


or  price  available  for  the  trip(s)  in 
question. 

(2)  Must  include,  as  appropriate,  any 
differences  in  the  cost  of  ground  travel, 
per  diem  and  miscellaneous  travel  (e.g.. 
taxis,  parking,  etc.),  and  lost  employees' 
work  time  (computed  at  gross  hourly 
costs  to  the  Government,  including 
benefits),  between  using  Government 
aircraft  and  commercial  aircraft 
services,  and 

(3)  Must  include  only  the  costs 
associated  with  passengers  on  official 
business.  Costs  associated  with 
passengers  traveling  on  a  space 
available  basis  may  not  be  used  in  the 
cost  comparison. 

i  101-37.407    Documentation. 

All  uses  of  Government  aircraft  must 
be  documented,  and  this  documentation 
must  be  retained  for  at  least  2  years  by 
the  aircraft  operations  manager.  The 
documentation  of  each  use  of 
Government  aircraft  must  include  the 
information  specified  in  paragraphs  (a) 
through  (g)  of  this  section: 

(a)  Aircraft  registration  number  (the 
registration  number  assigned  by  the 
Federal  Aviation  Administration  or 
military-designated  tail  number); 

(b)  Purpose  of  the  flight  (the  mission 
the  aircraft  was  dispatched  to  perform): 

(c)  Route(s)  flown; 

(d)  Flight  date(s)  and  times; 

(e)  Name  of  each  traveler; 

(f)  Name(s)  of  the  pilot(s)  and  aircrew: 

(g)  When  Government  aircraft  are 
used  to  support  official  travel,  the 
documentation  must  also  include 
evidence  that  §  101-37.408  and  other 
applicable  provisions  of  this  FPMR  have 
been  satisfied. 

§  101-37.408    Reporting  travel  by  senior 
Federal  officials. 

Agencies  shall  submit  semi-annual 
reports  for  the  periods  October  1 
through  March  31  (due  May  31).  and 
April  1  through  September  30  (due 
November  30)  to  the  General  Services 
Administration.  Aircraft  Management 
Division  (FBA).  Washington.  DC  20406. 
A  copy  of  each  report  shall  also  be 
submitted  to  the  Assistant  Director  for  . 
General  Management.  Office  of 
Management  and  Budget.  725  17th 
Street  NW..  Washington.  DC  20503. 
Agencies  shall  submit  rep>ort  data  using 
the  Federal  Aviation  Management 
System  (FAMIS)  structure  and 
management  codes  for  automated 
reporting  or  GSA  Form  3641,  Senior 
Federal  Travel.  These  reports  shall  be 
disclosed  to  the  public  upon  request 
unless  classified. 

(a)  Reports  shall  include  data  on  all 
non-mission  travel  by  senior  Federal 
officials  on  Government  aircraft 
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(including  those  senior  Federal  ofTicials 
acting  in  an  aircrew  capacity  when  they 
are  also  aboard  the  flight  for 
transportation),  members  of  the  families 
of  such  officials,  any  non-Federal 
travelers  (except  as  authorized  under  10 
U.S.C.  4744  and  regulations 
implementing  that  statute),  and  all 
mission  and  non-mission  travel  for 
senior  executive  branch  ofTicials.  The 
reports  shall  include: 

(1)  The  names  of  the  travelers: 

(2)  The  destinations: 

(3)  The  corresponding  commercial 
cost  had  the  traveler  used  commercial 
airline  or  aircraft  service  (including 
charter): 

(4)  The  appropriate  allocated  share  of 
the  full  operating  cost  of  each  trip; 

(5)  The  amount  required  to  be 
reimbursed  to  the  Government  for  the 
flight: 

(6)  The  accounting  data  associated 
with  the  reimbursement;  and 

(7)  The  data  required  by  §  101-37.407 
(a),  (b)  and  (d)  of  this  subpart. 

(b)  Each  agency  is  responsible  for 
reporting  travel  by  personnel 
transported  on  aircraft  scheduled  by 
that  agency. 

(c)  The  agency  using  the  aircraft  must 
also  maintain  the  data  required  by  this 
section  for  classified  trips.  This 
information  shall  not  be  reported  to 
GSA  or  OMB  but  must  be  made 
available  by  the  agency  for  review  by 
properly  cleared  personnel. 

Dated:  )une  18.  1993. 
|ulia  Stasch. 

Acting  Administrator  of  General  Services. 
jFR  Doc.  93-25387  Filed  10-15-93:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

(CC  Docket  No.  90-671;  FCC  93-463] 

Telecommunications  Relay  Services 
(TRS) 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  Second  Order  on 
Reconsideration  and  Fourth  Report  and 
Order  (Fourth  R&O)  approves  the  TRS 
Interim  Fund  Administrator's  payment 
formula,  fund  size,  and  payment 
schedule  for  the  interstate  TRS  Fund. 
This  action  is  pursuant  to  requirements 
of  the  Americans  with  Disabilities  Act 
of  1990  (ADA)  which,  among  other 
things,  amended  Title  n  of  the 
Communications  Act  of  1934  by  adding 


section  225.  and  will  have  the  effect  of 
implementing  an  effective  cost  recovery 
program  for  interstate  TRS  costs. 
EFFECTIVE  DATE:  October  18.  1993. 
FOR  FURTHER  MFORMATtON  CONTACT: 
Linda  Dubroof.  Domestic  Faalities 
Division,  Common  Carrier  Bureau.  (202) 
634-1808.  or  )ames  Lande.  Industry 
Analysis  Division.  Common  Carrier 
Bureau.  (202)  632-1371. 
SUPPLEMENTARY  INFORMATION:  This 
summarizes  the  Commission's  Fourth 
R&O  adopted  September  28. 1993.  and 
released  September  29. 1993.  in  the 
matter  of  Telecommunications  Relay 
Services,  and  the  Americans  with 
Disabilities  Act  of  1990.  Second  Order 
on  Reconsideration  and  Fourth  Report 
and  Order  (CC  Docket  90-571.  FCC  93- 
463).  The  Fourth  RAO  and  supporting 
file  are  available  for  inspection  and 
copying  during  the  weekday  hours  of  9 
a.m.  to  4:30  p.m.  in  the  F(X  Reference 
Center,  room  239.  1919  M  St..  NW.. 
Washington,  DC.  or  copies  may  be 
purchased  from  the  Commission's 
duplicating  contractor.  ITS.  Inc..  2100  M 
St..  Suite  140,  Washington  DC  20037. 
phone  (202)  857-3800.  The  Fourth  R&O 
will  be  published  in  the  FCC  Record. 

Analysis  of  Proceeding 

In  the  Report  and  Oder  and  Request 
for  Further  Comments.  6  FCC  Red  4657 
(1991).  (56  FR  36729.  August  1.  1991). 
the  Commission  revised  Subpart  F  of 
part  64  of  the  rules  to  implement  the 
ADA.  The  amended  rules  require  each 
common  carrier  providing  telephone 
voice  transmission  services  to  provide 
TRS  not  later  than  July  26.  1993. 
throughout  the  area  in  which  it  offers 
services.  Carriers  may  provide  services 
individually,  through  designees, 
through  a  competitively  selected 
vendor,  or  in  concert  with  other  carriers. 
The  Commission  also  fashioned  a 
comprehensive  set  of  rules  which  set 
forth  terminology  and  definitions  of 
TRS,  prescribe  operational,  technical, 
and  functionakminimum  standards  of 
all  TRS  providers,  and  delineate  the 
state  certification  process.  Specifically, 
the  Commission's  rules  require  that  TRS 
shall  be  capable  of  handling  any  type  of 
call  normally  provided  by  common 
carriers.  The  burden  of  proving  the 
infeasibility  of  handling  any  type  of  call 
is  on  the  carriers.  With  regard  to 
confidentiality,  the  Commission's  rules 
require  that,  consistent  with  the 
obligations  of  common  carrier  operators, 
TRS  communications  assistants  (CAs) 
are  prohibited  from  disclosing  the 
content  of  any  relayed  conversation 
regardless  of  content.  Furthermore,  the 
Commission,  noting  that  the  recc»tj  was 
not  adequate  to  determine  a  specific 


cost  recovery  mechanism,  sought 
specific  proposals  on  interstate  cost 
recovery. 

In  an  Order  on  Reconsideration, 
Second  Report  and  Order,  and  Further 
Notice  of  Proposed  Rulemaking,  8  FCC 
Red  1802  (1993).  (58  FR  12175.  Mar.  3, 
1993:  58  FR  12204,  Mar.  3,  1993)  (TRS 
D),  the  Commission  proposed  rules 
tasking  the  National  Exchange  Carrier 
Association.  Inc.  (NECA)  with  the 
responsibility  for  administering  the 
shared-funding  plan,  but  the 
Commission  invited  other  proposals. 
Under  the  proposed  rules,  the 
Administrator's  performance  would  be 
reviewed  after  an  initial  two-year 
period. 

In  a  Third  Report  and  Order.  8  FCC 
Red  5300  (1993).  (58  FR  39671.  July  26. 
1993)  (Third  R&O).  the  Commission 
adopted  rules  implen>enting  the  TRS 
Fund,  a  shared-funding  mechanism  to 
recover  interstate  TRS  costs.  The 
Commission,  in  that  Third  R&O. 
determined  that  the  TRS  Fund  will  be 
administered  for  two  years,  on  an 
interim  basis,  by  NECA.  The  Third  R&O 
also  clarified  the  Commission's 
pro|>osed  rule  defining  "interstate" 
service  and  set  forth  a  n>ethod  of 
calculating  contributions  to,  and 
payments  from,  the  TRS  Fund.  The 
Commission  affirmed  that  contributions 
shall  be  based  on  each  interstate  service 
provider's  relative  share  of  gross 
interstate  revenues,  and  that  interstate 
carriers  services  contributions  shall 
include,  but  are  not  Umited  to:  resale, 
cellular,  access  (including  federal 
subscriber  line  charges),  personal 
communications  services  (PCS),  packet- 
switched.  WATS,  video,  telex,  mobile 
radio,  800,  900.  operator,  message 
telephone  (MTS).  private  dedicated, 
international,  satellite,  and  intraLATA 
service  providers.  Initial  contributions 
to  the  TRS  Fund  were  due  September 
26. 1993.  Appendix  D  of  the  Third  R&O 
"TRS  Fund  Worksheet"  outlined 
procedures  for  contributors  to  make 
their  contributions  to  the  TRS  Fund 
Administrator.  Payments  from  the  TRS 
Fund  to  TRS  providers  are  based  on  the 
average  rate  of  interstate  TRS  minutes  of 
use.  The  Commission  found  that 
imposition  of  Part  36  jurisdictional 
separations  requirements  on  TRS 
providers  who  are  not  common  carriers 
presents  unnecessary  administrative 
burdens.  The  Commission  directed  the 
administrator  to  fashion  a  form  that 
would  establish  adequate  account 
definitions  and  procedures  reasonably 
tailored  to  meet  the  needs  of  TRS. 
Further,  the  Commission  found  that 
existing  accounting  and  separations 
rules  should  be  adequate  to  deal  with 
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the  provision  of  interstate  TRS  by 
subject  service  providers. 

In  the  Fourth  RkO,  the  Commission, 
pursuant  to  Section  64.604(c)(4Hiii)  of 
the  rules,  approved  the  proposed  rate  of 
$1,705  as  the  rate  of  payment  to  TRS 
providers  per  interstate  minute  of  use. 
This  rate  will  remain  in  effect  through 
December  31,  1994.  For  succeeding 
years,  the  fund  administrator  is  required 
to  nie  its  TRS  payment  formulas  and 
associated  data  with  the  Commission  by 
October  1 ,  to  be  effective  for  a  one-year 
period  beginning  the  following  January 
1,  as  prescribed  in  Section 
64.604(c)(4)(iii)(h)  of  the  rules.  Eligible 
TRS  providers  shall  begin  receiving 
disbursements  from  the  TRS  Fund  on  or 
about  hiovember  1,  1993,  and  initial 
payments  will  cover  the  service  period 
)uly  26, 1993,  through  August  31, 1993. 
With  regard  to  the  reporting  and 
payment  schedule,  TRS  providers  shall 
report  actual  interstate  minutes  of  use 
for  each  monthly  service  period  by  the 
fifteenth  work  day  of  the  succeeding 
month.  For  the  service  period  from  July 
26.  1993,  through  August  31, 1993,  TRS 
providers  report  usage  to  NECA  no  later 
than  October  I,  1993,  if  they  wish  to  be 
reimbursed  by  November  1. 1993. 
However,  TRS  providers  can  report 
usage  for  this  period  until  October  28. 
1993,  in  order  to  be  reimbursed  by 
December  1, 1993. 

Further,  the  Fourth  R&O  clarifies  that 
for  TRS  fund  contributors  regulated 
under  price  cap  regulation, 
contributions  may  be  treated  as 
exogenous  costs  for  the  purposes  of 
calculating  the  price  cap  index, 
pursuant  to  Section  61.45(d)  of  the 
rules,  which  grants  exogeTious  treatment 
to  any  cost  the  Commission  shall  permit 
or  require,  plus  a  list  of  specifically 
enumerated  exogenous  costs.  The 
Fourth  R&O  also  clarifies  that  the  ADA 
clearly  distinguishes  between  the 
obligation  to  provide  TRS  service, 
which  applies  only  to  "telephone  voice 
transmission  services,"  and  the 
obligation  to  contribute  to  the  cost 
recovery  for  those  services,  which 
applies  to  "all  subscribers  for  every 
interstate  service"  without  limitation. 
47  U.S.C.  Sections  225(c).  225(d)(3). 

Additionally,  the  Fourth  RAO 
reiterates  the  Commission's  findings  in 
TPS  III  that  existing  accounting  and 
separations  rules  should  be  adequate  to 
deal  with  the  provision  of  interstate  TRS 
by  subject  service  providers  and. 
therefore,  a  Joint  Board  proceeding  at 
this  time  is  unnecessary.  With  regard  to 
NARUC's  request  for  clarification  of  the 
composition  of  the  advisory  committee, 
the  Commission  reiterates  that  the 
committee  is  to  include  state  regulatory 
ofRcials.  See  TRSniH  n.  30.  Further, 


the  Commission  clarifies  that  the 
administrator  of  the  TRS  Fund  may 
reimburse  advisory  committee  members 
for  the  reasonable  costs  incurred  in 
attending  advisory  committee  meetings 
because  doing  so  may  permit  some 
groups  to  participate  who  may  not 
otherwise  be  able  to  do  so.  The 
administrator  will  limit  reimbursement 
to  two  persons  per  representative  group, 
be  based  upon  requests  by 
participations  for  reimbursement,  and 
result  in  de  minimis  reimbursement 
costs.  The  administrator  is  required  to 
report  these  costs  annually  to  the 
Commission  pursuant  to  section 
64.604(c)(4)(iii)(h)  of  the  rules. 

Lastly,  the  Commission  rejects  IDB's 
assertion  that  video  and  audio  program 
distribution  services  by  satellite  or 
otherwise  should  be  excluded  from  the 
TRS  revenue  base,  and  dismisses  the 
request  for  stay  filed  by  IDE. 

Ordering  Clauses 

Accordingly.  IT  IS  ORDERED, 
pursuant  to  Section  225  of  the 
Communications  Act  and  section 
64.604(cM4Miii)  of  the  rules,  that  $1,705 
is  the  rate  of  payment  to  TRS  providers 
per  interstate  minute  of  use.  that  it  will 
remain  in  effect  through  December  31, 
1994,  and  that  in  succeeding  years,  the 
fund  administrator  is  required  to  file  its 
TRS  payment  formulas  and  associated 
data  with  the  Commission  by  October  1. 
to  be  effective  for  a  one- year  period 
beginning  each  January  1,  as  prescribed 
in  Section  64.604(c)(4)(iii)(h)  of  the 
rules.  Eligible  TRS  providers  shall  begin 
receiving  disbursements  from  the  TRS 
Fund  on  or  about  November  1. 1993, 
and  initial  payments  will  cover  the 
service  period  July  26, 1993,  through 
August  31.  1993. 

It  is  further  ordered,  that  the  petitions 
filed  by  Ameritech  Operating 
Companies.  NYNEX,  National 
Association  of  Regulatory  Utility 
Commissioners.  Southwestern  Bell 
Corporation,  Comf)etitive 
Telecommunications  Association, 
Telocator,  and  IDS  Communications 
Group,  Inc.  are  granted  in  part  as 
discussed  in  this  Order  and  are 
otherwise  denied. 

It  is  further  ordered,  that  the  request 
for  stay  filed  by  IDB  Communications 
Group.  Inc.  is  dismissed. 

It  is  further  ordered,  that  this 
proceeding  is  terminated. 

List  of  Subjects  in  47  CFR  Part  64 

Communications  common  carriers. 
Hearing  and  speech  disabilities. 
Telecommunications  relay  services, 
Americans  with  Disabilities  Act 


Federal  Communications  C^ommission 
Willian  F.  Catoo, 

Acting  Secretary. 

|FR  Doc  93-25451  Filed  10-15-93:  8  45  ami 

8<UJNO  COOC  tTlt-m-M 

47  CFR  Part  73 


[MM  Docket  No.  93-168;  RM-S241] 

Radio  Broadcasting  Services;  Lena, 
Illinois 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
271A  to  Lena.  Illinois,  as  that 
community's  first  local  aural 
transmission  service,  at  the  request  of 
Jane  Lucas.  See  58  FR  34555.  June  28, 
1993.  Channel  271A  can  be  allotted  to 
Lena  in  compliance  with  the  minimum 
distance  separation  requirentents  of  the 
Commission's  Rules  with  a  site 
restriction  of  8.5  kilometers  (5.3  miles) 
south.  The  coordinates  for  Channel 
271A  a*  Lena  are  North  Latitude  42-18- 
27  and  West  Longitude  89-47-45.  With 
this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  November  22,  1993 

The  window  period  for  filing 
applications  for  Channel  271A  at  Lena, 
Illinois,  will  open  on  November  23, 
1993.  and  close  on  December  23,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-168, 
adopted  September  29,  1993,  and 
released  October  8,  1993.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc..  (202)  857- 
3800, 1919  M  Street,  NW.,  room  246,  or 
2100  M  Street  NW.,  Suite  140. 
Washington,  DC  20037. 

List  oTSubfects  in  47  CFR  Part  73 

Radio  broadcasting. 

47  CFR  PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Autliority:  47  U.S.C  154,  303. 
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173.202    (Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Illinois,  is  amended 
by  adding  Lena,  Channel  271A. 

Federal  Communications  Commission. 
Victoria  M.  McCauley, 

Assistant  Chief,  Allocations  Branch.  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
|FR  Doc.  93-25446  Filed  10-15-93;  8:45  ami 
M.UNQ  oooc  ini-oi-M 

47CFRPart73 

(MM  Docket  No.  9^-171;  RM-8257] 

Radio  Broadcasting  Services; 
Lindsborg  and  Sterling,  Kansas 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  238C3  for  Chaimel  240A  at 
Lindsborg,  Kansas,  and  modifies  the 
license  for  Station  KQNS-FM  to  specify 
operation  on  Channel  238C3  in  response 
to  a  petition  filed  by  ]D 
Communications.  See  58  FR  35420,  July 
1, 1993.  The  coordinates  for  Channel 
238C3  at  Lindsborg  are  38-40-00  and 
97—41-30.  To  accommodate  Channel 
238C3  at  Lindsborg  we  shall  also 
substitute  Channel  234A  for  vacant 
Channel  239A  at  Sterling,  Kansas.  The 
coordinates  for  Channel  234A  at 
Sterling  are  38-12-42  and  98-12-12. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  November  22,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  93-171. 
adopted  September  23, 1993.  and 
released  October  8, 1993.  The  full  text 
of  this  Conmiission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington. 
DC  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Services, 
Inc.,  2100  M  Street  NW..  suite  140. 
Washington,  DC  20037.  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

47  CFR  PART  7»-{AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 


173.202    (Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Kansas,  is  amended 
by  removing  Channel  240A  and  adding 
Channel  238C3  at  Lindsborg  and  by 
removing  Channel  239A  and  adding 
Channel  234A  at  Sterling. 

Federal  Communications  Commission^ 
Victoria  M.  McCauley, 

Assistant  Chief,  Allocations  Branch.  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
|FR  Doc.  93-25447  Filed  10-15-93;  845  am) 

BtLUNGCOOE  (712-01-11 


47  CFR  Part  73 

[MM  Docket  No.  93-202:  RM-8229] 

Radio  Broadcasting  Services; 
Lewiston,  Idaho,  and  Clarfcston, 
Washington 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
286A  to  Lewiston.  Idaho,  as  that 
community's  fourth  local  FM  service, 
and  Channel  275A  to  Clarkston, 
Washington,  as  that  community's 
second  local  FM  service,  at  the  request 
of  LewistonyClarkston  Christian 
Broadcasters.  See  58  FR  38547.  July  19. 
1993.  Channel  286A  can  be  allotted  to 
Lewiston  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  a  site 
restriction.  Channel  275A  can  be 
allotted  to  Clarkston  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  without  a  site 
restriction.  The  coordinates  for  Chaimel 
286A  at  Lewiston  are  North  Latitude 
46-24-42  and  West  Longitude  117-01- 
12.  The  coordinates  for  Channel  275A  at 
Clarkston  are  North  Latitude  46-24-42 
and  West  Longitude  117-03-06.  With 
this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  November  22. 1993. 
The  window  period  for  filing 
apphcations  for  Chaimel  286A  at 
Lewiston,  Idaho,  and  Channel  275A  at 
Qarkston,  Washington,  will  open  on 
November  23, 1993.  and  close  on 
December  23, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau. 
(202) 634-6530. 

SUPPt.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-202. 
adopted  September  29, 1993,  and 
released  October  8. 1993.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 


Reference  Center  (Room  239),  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  Inc..  (202)  857- 
3800. 1919  M  Street.  NW..  room  246.  or 
2100  M  Street  NW..  suite  140. 
Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

47  CFR  PART  73— {AMENDED] 

1.  The  authority  citation  for  Fart  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 

i  73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Idaho,  is  amended  by 
adding  Channel  286A  at  Lewiston. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Wa^ington,  is 
amended  by  adding  Channel  275A  at 
Clarkston. 

Federal  Communications  Commission. 
Victoria  M.  McCauley, 
Assistant  Chief.  Allocations  Branch.  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
|FR  Doc.  93-25449  Filed  10-15-93.  8:45  am) 
BN.LJNG  cooc  cria-oi-M 


47  CFR  Part  73 

(MM  Docket  No.  93-1  ftS;  RM-8251] 

Radio  Broadcasting  Services;  Wilson 
Creek,  Washington 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Wilson  Creek  Broadcasting 
Company,  substitutes  Channel  277C3 
for  Channel  277A  at  Wilson  Creek. 
Washington,  and  modifies  Station 
KVYF-FM's  construction  permit 
accordingly.  See  58  FR  34026,  June  23, 
1993.  Channel  277C3  can  be  allotted  to 
Wilson  Creek  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  10.6  kilometers  (16.6 
miles)  southeast  at  the  petitioner's 
requested  site.  The  coordinates  for- 
Channel  277C3  at  Wilson  Creek  are 
North  Latitude  47-22-00  and  West 
Longitude  119-00-30.  Since  .Wilson 
Creek  is  located  within  320  kilometers 
(200  miles)  of  the  U.S.-Canadian  border, 
Canadian  concurrence  has  been 
obtained.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  November  22. 1993. 
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FOA  FURTHER  mFOMIATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEID^rrARV  INFORIMTION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  93-163. 
adopted  September  29.  1993.  and 
released  October  8.  1993.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street  NW..  Washington,  IX:.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  Inc.,  (202)  857- 
3800.  2100  M  Street  NW.,  suite  140. 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

47  CFR  PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S,C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Washington,  is 
amended  by  removing  Channel  277A 
and  adding  Channel  277C3  at  Wilson 
Creek. 

Federal  Communications  Comniission. 
Victoria  M.  McCauley, 
Assistant  Chief.  Allocations  Branch,  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
(FR  Doc.  93-25445  Filed  10-15-93;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Hightway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  B9-26;  Notice  4] 
R1N2127-A024 

Federal  Motor  Vehicle  Safety 
Standards;  Convex  Cross  View  Mirrors 
on  Sctiool  Buses 

agency:  National  Highway  Traffic 
Safety  .Administration  (NHTSA),  DOT. 

ACTION:  Final  rule,  date  for  early 
optional  compliance. 

summary:  Od  December  2. 1992. 
NTITSA  published  a  final  rvile  amending 
Federal  Motor  Vehicle  Safety  Standard 
No.  Ill,  flearvieH' Mirrors,  by 
establishing  new  requirements  with 
respect  to  the  field-of-view  around 
school  buses.  The  new  requirements 


will  become  effiective  on  December  2. 
1993. 

NHTSA  has  recently  been  informed 
that  some  states  are  requiring  school  bus 
manufacturers  to  produce  new  buses 
complying  with  the  new  requirements 
before  the  December  2. 1993.  effective 
date. 

Manufacturers  may  have  difficulty  in 
both  certifying  compliance  with  the 
current  requirements  of  Standard  No. 
Ill  and  satisfying  these  requests.  Since 
the  new  requirements  no  longer  specify 
the  permissible  radii  of  curvature  for 
outside  cross  view  mirrors, 
manufacturers  may  be  unable  to  certify 
compliance  with  the  existing  standard 
when  a  school  bus  is  equipped  %vith 
mirrors  that  do  not  comply  with  the 
existing  radii  of  curvature  requirements. 
NHTSA  has  decided  that  it  is  in  the 
interest  of  safety  to  permit 
manufacturers,  effective  immediately,  to 
comply  with  the  new  requirements 
instead  of  the  existing  ones  since  the 
new  requirements  provide  a  greater 
degree  of  visibility  around  school  buses. 
EFFECTIVE  DATES:  The  amendments  to 
Section  571.111  (49  CFR  571.111), 
published  at  57  FR  57000,  December  2. 
1992  continue  to  be  effective  December 
2, 1993. 

Vehicles  manufactured  before 
December  2, 1993,  may  voluntarily 
comply  with  that  rule's  amendments, 
effective  October  18, 1993  instead  of  the 
requirements  currently  in  effect. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  R.  Hott,  NRM-15,  Office  of 
Vehicle  Safety  Standards.  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street  SW..  Washington. 
DC  20590.  Telephone:  (202)  366-0247. 
SUPPLEMENTARY  INFORMATION:  On 
December  2, 1992,  NHTSA  published  a 
final  rule  amending  Federal  Motor 
Vehicle  Safety  Standard  No.  111. 
Reannew  Mirrors,  with  respect  to  the 
field-of-view  around  school  buses.  As 
amended,  the  Standard  requires  each 
school  bus  to  be  designed  so  that  a  bus 
driver  is  able  to  Fee.  either  directly  or 
through  mirrors,  specified  areas  in  front 
of  and  along  both  sides  of  the  school 
bus;  specifies  certain  criteria  for  convex 
cross  view  mirrors;  and  establishes  test 
conditions  to  evaluate  the  clarity  of  an 
object's  image.  The  new  requirements 
adopted  in  that  final  rule  will  become 
effective  on  December  2, 1993. 

NHTSA  has  recently  been  informed 
that  some  states  are  requiring  that 
school  bus  manufacturers  produce  new 
school  buses  complying  with  the  new 
requirements  before  the  December  2. 
1993.  effective  date.  The  agency  notes 
that  the  field-of-view  requirements, 
when  paired  with  the  existing  radii  of 


curvature  requirements,  may  result  in 
some  manufocturers  having  difficulty  in 
both  certifying  comphance  with  certain 
current  requirements  of  Standard  No. 
Ill  while,  at  the  same  time,  satisfying 
these  requests.  Specifically,  the 
requirement  causing  potential  problems 
is  S9.2(a)  of  Standard  No.  Ill  which 
currently  states  that  the  outside  convex 
cross  view  mirror  "•  *  'shall  have  a 
radius  of  curvature  not  less  than  3.5 
inches  and  not  more  than  25  inches." 

Problems  may  arise  since  the  new 
requirements  no  longer  specify  the 
range  of  permissible  radii  of  curvature 
for  outside  cross  view  mirrors.  Thus, 
manufacturers  may  not  be  able  to  certify 
compliance  with  the  existing  radii  of 
ciu>ature  requirement  when  a  school 
bus  is  equipped  with  a  convex  cross 
view  mirror  that  does  not  comply  with 
this  current  requirement.  Under  the  new 
requirement,  a  school  bus  may  be 
equipped  with  a  convex  cross  view 
mirror  with  any  radii  of  ciu^ature 
provided  that  it  complies  with  the  field- 
of-view  and  the  image  quality 
requirements. 

NHTSA  has  decided  that 
manufacturers  should  have  the  option  of 
complying  with  the  existing 
requirements  of  Standard  No.  1 1 1  or 
with  those  requirements  as  amended  by 
the  December  2, 1992  final  rule.  The 
agency  is  taking  this  action  for  several 
reasons.  First,  as  mentioned  above,  it 
would  be  difficult  for  some 
manufacturers  to  certify  compliance 
with  certain  current  requirements  of 
Standard  No.  Ill  while,  at  the  same 
time,  satisfying  requests  for  school 
buses  that  comply  with  the  new 
requirements.  Second,  the  new 
requirements  increase  the  field-of-view 
around  school  buses  and  ensure  the 
image  quality  of  mirrors  on  school 
buses.  'Thus,  school  buses  manufactured 
to  comply  with  the  new  requirements 
will  have  a  greater  field-of-view  than 
they  would  if  they  had  been 
manufactiired  to  meet  the  existing 
requirements.  Third,  allowing  early 
compliance  with  the  new  requirements 
will  allow  states  and  school  bus 
manufacturers  to  obtain  school  buses 
complying  with  those  new  requirements 
at  an  earlier  date  than  is  currently 
possible  and  without  the  loss  of  image 
quality. 

NHTSA  finds  for  good  cause  that 
notice  and  opportunity  for  comment  ar^ 
unnecessary.  The  agency  has  already 
sought  comment  on  the  desirability  of 
the  new  field-of-view  requirements. 
Further,  early  compliance  with  those 
requirements  would  be  voluntary  under 
Standard  No.  111.  NHTSA  also  finds  for 
good  cause  that  this  final  rule  can  be 
effective  immediately.  This  final  rule 
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imposes  no  duties  or  responsibilities  on 
any  party.  Manufacturers  may  continue 
to  comply  with  the  current  requirements 
until  the  previously  established 
effective  date  (December  2, 1993)  for  the 
new  requirements  adopted  in  the 
December  2.  1992  nnal  rule.  As  an      ^ 
alternative,  this  final  rule  gives 
manufacturers  the  option  of  complying 
instead  with  the  new  requirements 
before  their  December  2. 1993  effective 
date. 

Accordingly,  under  the  authority  of 
15  U.S.C.  1392. 1401, 1403.  and  1407. 
and  the  delegation  of  authority  at  49 
CFR  1 .50.  the  amend ments  to  §  5 71 . 1 1 1 
(49  CFR  571.111)  published  at  57  FR 
57000.  December  2. 1992.  continue  to  be 
effective  December  2. 1993.  Vehicles 
manufactured  before  December  2. 1993 
may  comply  with  the  requirements  in 
that  rule's  amendments,  instead  of  the 
requirements  currently  in  eflect. 

Rulemaking  Analyses  and  F4otket 

DOT  Regulatory  Policies  and  Procedures 

NHTSA  has  examined  the  impact  of 
this  rulemaking  action  and  determined 
that  it  is  not  "significant"  within  the 
meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  final  rule  gives 
manufacturers  the  option  of  complying 
with  either  the  current  requirements  of 
Standard  No.  111.  or  the  requirements 
of  Standard  No.  111.  as  amended  by  the 
December  2. 1992  final  rule,  which  will 
be  effective  December  2, 1993. 
Accordingly,  this  final  rule  will  not 
impose  any  costs  on  manufacturers. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  final  rule  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
explained  above,  this  final  rule  imposes 
no  costs  on  manufacturers. 

Papen*ork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  Pub.  L  96-511). 
the  agency  notes  that  there  are  no 
requirements  for  information  collection 
associated  with  this  final  rule. 

National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this  final 
rule  under  the  National  Environmental 
Policy  Act  and  determined  that  it  will 
not  have  a  significant  imp>act  on  the 
human  environment. 

Executive  Order  12612  (Federalism) 

Finally,  NHTSA  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  E.O.  12612. 


and  has  determined  that  this  rule  will 
not  have  sufficient  federalism 
implications  to  «varrant  the  preparation 
of  a  Federalism  Assessment. 

Issued  on  October  12. 1993. 
Hewafii  M.  Smoikin. 
Execvtive  Director. 
(FR  [)oc  93-25419  Filed  10-1S-93;  8:45  ami 
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INTERSTATE  COMiyiERCE 
COMMISSiON 

49  CFR  Part  1145 

[Ex  Part*  No.  394  (Sub-Mo.  12n 

Petition  To  Exempt  From  Reguiation 
the  Rail  Transpoilation  of  S<^ap  Paper 

AGENCY:  Interstate  Commerce 

Commission. 

ACnON:  Final  rule. 

SUMMARY:  The  Commission  exempts 
from  regulation  the  rail  transportation  of 
scrap  paper.  Standard  Transportation 
Commodity  Code  Na  40241.  except  that 
the  commodity  will  remain  subject  to 
the  statutory  rate  cap  of  49  U.S.C 
10731(e).  The  specific  changes  appear 
below.  The  intended  effect  is  to  increase 
competition  with  other  modes  of 
transport  and  to  avoid  the  regulatory 
co.sts  of  tariff  and  contract  rate 
administration. 

EFFECTIVE  DATE:  November  1, 1993. 
FOR  FURTHER  INFORMATION  CONTACT": 
Maynard  H.  Dixon.  Jr..  (202)  927-5293 
or  Joseph  H.  Dettmar,  (202)  927-5660. 
ITDD  for  hearing  impaired:  (202)  927- 
5721.) 

St«»PLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  printed  decision.  To 
obtain  a  copy  of  the  full  decision,  write 
to,  call,  or  pick  up  in  person  ft-om: 
Dynamic  Concepts,  Inc..  room  2229. 
Interstate  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  service  (202)  927-5721.) 
On  April  7. 1993  at  58  FR  18072.  we 
requested  comments  on  a  proposal  by 
the  Association  of  American  Railroads 
to  exempt  from  regulation  the  rail 
transportaticm  of  scrap  paper.  We  also 
requested  comment  on  whether  an 
exemption  would  be  lawful  in  view  of 
49  U.S.C.  10731(e)  and  whether  a  less 
comprehensive  exemption  would  be 
more  appropriate.  The  comments  have 
been  received  and  analyzed.  Here,  we 
are  approving  an  exemption  from  all 
regulation  except  the  provisions  of 
section  10731(e4- 


Our  original  notice  proposed  to  grant 
an  exemption  by  adding  STCC  No. 
40241  to  the  list  of  exempt  commodities 
at  49  CFR  1039.11.  Our  final  rule, 
however,  affects  the  exemption  through 
an  amendment  to  49  CFR  1 145.9. 

We  reaffirm  our  initial  finding  that 
the  exemption  will  not  significantly 
afTect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

We  also  reaffirm  our  initial  finding 
that  the  exemption  will  not  have  a 
significant  effect  on  a  substantial 
number  of  small  entities. 

List  of  SubiecU  in  49  CFR  Part  114S 

Administrative  practice  and 
procedure.  Freight.  Railroads. 

Decided:  September  17. 1993. 

By  the  Commission.  Ghairman  McDonald. 
Vice  Chairman  Simmons.  Commissioners 
Phillips.  Phiibin.  and  Walden.  Vice 
Chairman  Simmons  dissented  in  the 
disposition  of  this  proceeding.  Commissioner 
Walden  dissented  in  pert  with  a  separate 
expression. 

Sidney  L.  Stricklaad.  Jr.. 

Secretory 

For  the  reasons  set  forth  in  the 
Preamble,  title  49.  chapter  X.  part  1145 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1 14S-RAILR0A0  RATES  ON 
RECYCLABLE  COMMODITIES 

1.  The  authority  citation  of  part  1145 
continues  to  read  as  follows: 

ANtlMrily:  49  U.S.C  10321.  lOSOS.  10731. 
and  10707a:  5  U.SC  5S3. 

2.  Section  1145.9  is  amended  by 
redesignating  the  text  as  paragraph  (a), 
by  adding  a  heading  to  newly 
redesignated  paragraph  (a),  and  adding 
a  new  paragraph  (b)  to  read  as  follows: 

§1145.0    Exemptions. 

(a)  Formula-based  exemptions.  •  •  • 

(b)  Case-by-case  exemptions.  The 
following  commodity  group(s)  are 
exempt  from  regulation,  except  that  it 
(they)  will  continue  to  be  subject  to  the 
statutory  provision  prohibiting  railroads 
from  increasing  individual  rates  that  are 
already  above  the  rate  cap  established 
by  49  U.S.C  10731(e):  Standard 
Transportation  Commodity  Code  (STCQ 
No.  40241,  Scrap  Paper. 

|FR  Doc  93-25537  Filed  10-15-93:  8^45  am} 
BtuMG  oooc  ms-ei-» 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administration 

50  CFR  Part  285 

[DockM  Na  •20407-2519: 10  t101293B] 

Atlantic  Tuna  Rsherles;  Atlantic 
Bluefln  Tuna 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Closure  of  the  large  school  and 

small  medium  Atlantic  bluefin  tuna 

component  of  the  Angling  category. 

SUMMARY:  NMFS  closes  the  fishery  for 
large  school  and  small  medium  Atlantic 
bluefin  tuna  conducted  by  Angling 
category  fishermen.  Closure  of  this 
fishery  is  necessary  because  the  annual 
adjusted  quota  of  175.3  metric  tons  (mt) 
of  large  school  and  small  medium 
Atlantic  bluefln  tuna  allocated  for  this 
subcategory  will  have  been  attained. 
The  intent  of  this  action  is  to  prevent 
overharvest  of  the  quota  established  for 
this  fishery.  > 

EFFECTIVE  DATE:  The  closure  is  effective 
from  0001  hours  local  time  October  18 
through  December  31. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  B.  Foster.  508-281-9260,  or 
Aaron  E.  King,  301-713-2347. 
SUPPLEMENTARY  INFORMATION: 
Regulations  promulgated  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  ef  seq.) 
regulating  the  harvest  of  Atlantic  bluefln 
tuna  by  persons  and  vessels  subject  to 
U.S.  jurisdiction  are  found  at  50  CFR 
part  285. 

Section  285.22(d)  of  the  regulations 
provides  for  an  annual  quota  of  119  mt 
of  large  school  and  small  medium 
Atlantic  bluefln  tuna  to  be  harvested  by 
individuals  in  the  Angling  category. 
Prior  actions  under  the  authority  of 
§  285.22(h)  (see  58  FR  36154;  7/6/93) 
and  §  285.22(i)  (see  58  FR  350523;  9/22/ 
93)  have  resulted  in  an  adjusted  annual 
quota  for  1993  of  175.3  mt  of  large 
school  and  small  medium  Atlantic 
bluefln  tuna.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA).  is  authorized  under  §  285.20(b)(1) 
to  monitor  the  catch  and  landing 
statistics  and.  on  the  basis  of  these 
statistics,  to  project  a  date  when  the 
catch  of  Atlantic  bluefln  tuna  will  equal 
any  quota  under  §  285.22.  The  AA  is 
further  authorized  under  §  285.20(b)(1) 
to  prohibit  Ashing  for,  or  retention  of, 
Atlantic  bluefln  tuna  by  those  flshing  in 
the  category  subject  to  the  quota  when 


the  catch  of  tuna  equals  the  quota 
established  under  §  285.22.  The  AA  has 
determined,  based  on  the  estimated 
catch,  that  the  adjusted  annual  quota  of 
large  school  and  small  medium  Atlantic 
bluefln  tuna  will  have  been  attained  by 
October  18, 1993.  Fishing  for,  retaining, 
or  possessing  any  large  school  or  small 
medium  Atlantic  bluefln  tuna  in  the 
regulatory  area  must  cease  at  0001  hours 
local  time  on  October  18. 1993.  In 
addition,  landing  any  large  school  or 
small  medium  Atlantic  bluefln  tuna  in 
or  from  the  regulatory  area  is  prohibited. 

Qassification 

This  action  is  required  by  50  CFR 
285.20(b)(1)  and  complies  with  E.O. 
12291. 

Authority:  16  U.S.C  971  et  seq 

List  of  Subjecto  in  SO  CFR  Part  285 

Fisheries,  Penalties,  Reporting  and 
recordkeeping  requirements,  Treaties. 

Dated:  October  13, 1993. 
David  S.  Crestin. 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
jFR  Doc.  93-25470  Filed  10-13-93.  219  pml 
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50  CFR  Part  672 

[Docket  No.  921107-3068;  I.D.  101393A] 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
flshery  for  pollock  in  Statistical  Area  63 
in  the  Gulf  of  Alaska  (GOA).  This  action 
is  necessary  to  prevent  exceeding  the 
total  allowable  catch  (TAC)  for  pollock 
in  this  area. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  October  13. 1993.  until  12 
midnight,  A.l.t.,  December  31, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Resource 
Management  Specialist,  Fisheries 
Management  Division,  NMFS,  (907) 
586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundflsh  flshery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 


implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

In  accordance  with 
§672.20(c)(l)(ii)(B),  the  1993  pollo<:k 
TAC  for  Statistical  Area  63  is 
established  by  the  final  1993  initial 
specifications  (58  FR  16787,  March  31. 
1993)  as  60,939  metric  tons  (mt).  The 
fourth  quarterly  allowance  of  that  TAC 
for  Statistical  Area  63  became  available 
at  noon.  October  1, 1993,  pursuant  to 
S672.20(a)(2)(iv). 

The  Director  of  the  Alaska  Region, 
NMFS  (Regional  Director),  has 
determined,  in  accordance  with 
§672.20(c)(2)(ii),  that  the  1993  pollock 
TAC  in  Statistical  Area  63  soon  will  be 
reached.  The  Regional  Director 
established  a  directed  fishing  allowance 
of  60.439  mt,  and  has  set  aside  the 
remaining  500  mt  as  byc^tch  to  support 
other  anticipated  groundfish  fisheries. 
The  Regional  Director  has  determined 
that  the  directed  fishing  allowance  has 
been  reached.  Consequently,  directed 
flshing  for  pollock  in  Statistical  Area  63 
is  prohibited,  effective  from  12  noon. 
A.l.t.,  October  13. 1993,  until  12 
midnight,  Alt.,  December  31, 1993. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672.20(g). 

Classification 

This  action  is  taken  under  50  CFR 
672.20. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries,  Recordkeeping  and 
reporting  requirements. 

Authority:  16  U.S.C.  1801  etseq. 
Dated:  October  13. 1993. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries  and 
Management  Conservation  National  Marine 
Fisheries  Service. 

|FR  Doc.  93-25473  Filed  10-13-93;  2:19  pml 
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50  CFR  Part  672 

[Docket  No.  921 107-3068;  I.D.  101293A] 
Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  pollock  in  Statistical  Area  62 
in  the  Gulf  of  Alaska  (GOA).  This  action 
is  necessary  to  prevent  exceeding  the 
total  allowable  catch  (TAC)  for  pollock 
in  this  area. 
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EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.1.L),  October  10. 1993.  until  12 
midnight.  A.l.t..  December  31. 1993. 
FOfl  FURTHER  INFOMMATION  CONTACT: 
Andrew  N.  Smoker,  Resource 
Management  Specialist.  Fisheries 
Management  Division.  NMFS.  (907) 
586-7228. 

SUPPLEiMENTARV  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
prepared  by  the  North  Pacific  Fislxery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

In  accordance  with 
§$72.20(cKlKiiMB).  the  1993  pollock 


TAC  for  Statistical  Area  62  is 
established  by  the  final  1993  initial 
specifications  (58  FR  16787.  March  31. 
1993)  as  25.974  metric  tons  (mt).  The 
fourth  quarterly  allowance  of  that  TAC 
for  Statistical  Area  62  became  available 
at  noon.  October  1, 1993.  pursuant  to 
§672.20(a)(2Kiv). 

The  Director  of  the  Alaska  Region. 
NMFS  (Regional  Director),  has 
determined,  in  accordance  with 
§672.20(c)(2)(ii).  that  the  1993  pollock 
TAC  in  Statistical  Area  62  soon  will  be 
reached.  The  Regional  Director 
established  a  directed  fishing  allowance 
of  25.474  mt.  and  has  set  aside  the 
remaining  500  mt  as  bycatch  to  support 
other  anticipated  groundfish  fisheries. 
The  Regional  Director  has  determined 
that  the  directed  fishing  allowance  has 
been  reached.  Consequently,  directed 
fishing  for  ptoliock  in  Statistical  Area  62 
is  prohibite  J,  effective  from  12  noon. 


A.l.t..  October  10. 1993.  unUi  12 
midnight.  A.l.t.  December  31. 1993. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  § 672.20(g). 

Qassificatioa 

This  action  is  taken  under  50  CFR 
672.20. 

List  of  SubyecU  in  50  CFR  Part  672 

Fisheries.  Recordkeeping  and 
reporting  requirements. 

Authority:  16  U.S.C  1801  H$eq. 

Dated:  October  12. 1993. 

Richard  H.  Scfaaefer. 

Director  of  Office  of  Fisheries,  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

(FR  Doc  93-25399  Filed  10-12-93;  8:45  ami 
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This  secUoo  of  the  FEDERAL  REGISTER 
contains  notices  to  ttw  pubtic  ot  the  proposed 
issuance  o(  rvdes  and  regulations.  The 
purpose  of  these  notices  is  to  gtve  interested 
persons  an  opportur^  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  fir^ 
mies. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRParl32 

Poclwt  No.  PRM-32^ 

mb-mlcrotec  (USA);  Receipt  of  Petition 
for  Rulemaking 

AGENCY:  Nuclear  Regulatory 

Gjmmission. 

ACTION:  Petition  for  rulemaking;  notice 

of  receipt. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  publishing  for 
public  comment  a  notice  of  receipt  of  a 
petition  for  rulemaking,  dated  )uly  30; 

1993,  which  was  filed  with  the  ^ 
Commission  by  mb-microtec  (USA).  The 
petition  was  docketed  by  the  NRC  on 
August  9, 1993.  and  has  been  assigned 
Docket  No.  PRM-32-4.  The  petitioner 
requests  that  the  NRC  amend  its 
regulations  to  place  timepieces  with 
gaseous  tritium  light  sources  (GTLSs)  on 
the  same  regulatory  basis  as  timepieces 
with  luminous  tritium  paint. 
Specifically,  the  petitioner  requests  that 
the  regulations  be  amended  to  include 
timepieces  with  GTLSs  and 
subsequently  allow  their  distribution 
under  the  same  requirements  applicable 
to  the  distribution  of  timepieces  with 
luminous  tritium  paint. 

DATES:  Submit  comments  by  January  3, 

1994.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  written  comments 
to  the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch.  Hand 
deliver  comments  to:  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:45 
a.m.  and  4:15  p.m.  Federal  workdays. 

For  a  copy  of  the  petition,  write  the 
Rules  Review  and  Directives  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services.  Office  of 


Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

The  petition  and  copies  of  comments 
received  may  be  inspected  and  copied 
for  a  fee  at  the  NRC  Public  Document 
Room,  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar.  Chief,  Rules  Review 
Section,  Rules  Review  and  Ehrectives 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Telephone:  301-492-7758  or 
Toll  Free:  800-36a-5642. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  NRC  has  established  regulations 
governing  the  domestic  licensing  of 
byproduct  material  in  10  CFR  part  30 
and  the  domestic  licenses  to 
manufacture  or  transfer  certain  items 
containing  byproduct  material  in  10 
CFR  part  32.  The  regulations  in  these 
parts  govern  the  individuals  or  firms 
who  apply  byproduct  material  to  or 
incorporate  byproduct  material  into  a 
product.  These  regulations  also  apply  to 
firms  or  individuals  who  initially 
transfer  a  product  containing  small 
amounts  of  byproduct  material  for  sale 
or  distribution.  These  regulations 
govern  the  manufacture  and  transfer  for 
sale  or  distribution  of  self-luminous 
products  such  as  timepieces  that 
contain  small  amounts  of  tritium. 

Discussion 

The  petitioner  believes  that  the 
regulations  that  govern  the  manufacture 
and  distribution  for  sale  of  timepieces 
that  contain  small  amounts  of  tritium 
are  outdated.  According  to  the 
petitioner,  the  NRC's  regulations  i>ermit 
the  exempt  distribution  of  timepieces 
that  use  small  amounts  of  tritium  paint 
for  luminescence  but  do  not  consider 
timepieces  with  GTLSs. 

The  Petition 

The  petitioner  states  that  current 
regulations  allow  watches  with  GTLSs 
that  have  a  level  of  activity  up  to  200 
mCi  T  to  be  distributed  only  after  each 
watch  model  is  individually  approved 
by  the  Commission  for  exempt 
distribution.  The  petitioner  states  that 
this  requirement  is  in  contrast  to 
requirements  applicable  to  timepieces 
that  use  tritium  paint.  The  petitioner 


believes  that  the  Commission  exerts 
further  control  over  GTLS  timepieces  by 
requiring  a  disclosure  on  the  pertinent 
properties  of  GTLSs  used  in  watches. 

Tne  petitioner  believes  that  current 
regulations  do  not  take  into  account  the 
progress  that  GTLS  technology  has 
achieved  over  the  past  15  years. 
According  to  the  petitioner,  an  analog 
watch  can  be  well  illuminated  with  14 
GTLSs  that  have  a  total  level  activity  of 
25  mCi  T,  the  same  level  of  activity  that 
is  presently  permitted  in  tritium  paint 
timepieces. 

The  petitioner  believes  that  watch 
manufacturers  do  not  want  to  become 
involved  with  the  present  licensing 
procedures  that  apply  to  the 
manufacture  and  distribution  of  GTLS 
watches.  Therefore,  the  petitioner 
believes  that  the  present  regulations  are 
counterproductive  because  they 
withhold  a  better  emd  safer  means  of 
watch  illumination  fi-om  the  consumer. 

The  Suggested  Amendments 

In  order  to  put  timepieces  that  use 
GTLSs  on  the  same  regulatory  basis  as 
those  that  use  tritium  paint,  the 
petitioner  suggests  that  10  CFR 
32.14(d)(1)  be  amended  by  adding  the 
words  "and  bezels"  to  the  first  sentence 
of  the  introductory  text,  and  by  adding 
a  third  paragraph  to  read:  "Tritium  is 
also  considered  to  be  properly  bound  if 
it  is  contained  in  gaseous  form  in  a 
sealed  vial  of  mineral  glass  if  the  vials 
do  not  get  damaged  or  become 
dislodged  and  the  loss  of  tritium  does 
not  exceed  5  nCi  when  prototype  dials, 
hartds,  pointers,  and  bezels  are 
subjected  to  the  tests  as  specified  in 
§  32.14(d)(1)  (i),  (ii),  and  (iii)."  Section 
32.14(d)(l)(iii)  would  be  redesignated  as 
§  32.14(d)(l)(iv)  and  a  new 
§  32.14(d)(l)(iii)  would  be  added  to 
read:  "Attachment  of  the  hub  ends  of 
the  hands  and  pointers  to  a  clamp  on  a 
vibrating  fixture  and  vibration  at  a  rate 
of  not  less  than  16  cycles  per  second 
and  a  vibration  acceleration  of  not  less 
than  2G  for  a  period  of  not  less  than  one 
hour." 

As  revised,  §  32.14,  paragraph  d(l) 
would  read  as  follows: 

{32.14    Certain  Items  containing 
byproduct  material;  requirements  for    • 
license  to  apply  or  Initiaily  transfer. 

(<!)••• 

(1)  The  method  of  containment  or 
binding  of  the  byproduct  material  in  the 
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product  is  such  that  the  radioactive 
material  will  not  be  released  or  be 
removed  from  the  product  under  the 
most  severe  conditions  that  are  likely  to 
be  encountered  in  normal  use  and 
handling.  Tritium  in  luminous  paint 
will  be  considered  to  be  properly  bound 
to  dials,  hands,  pointers,  and  bezels  if 
there  is  no  visible  flaking  or  chipping 
and  the  total  loss  of  tritium  does  not 
exceed  5  percent  of  the  total  tritium 
when  prototype  dials,  hands,  pointers, 
and  bezels  are  subjected  to  the  tests  as 
specified  in  §  32.14(d)(1)  (i).  (ii).  and 
(iii).  Tritium  is  also  considered  to  be 
properly  bound  if  it  is  contained  in 
gaseous  form  in  a  sealed  vial  of  mineral 
glass  if  the  vials  do  not  get  damaged  or 
become  dislodged  and  the  loss  of 
tritium  does  not  exceed  5  nCi  when 
prototype  dials,  hands,  pointers,  and 
bezels  are  subjected  to  the  tests  as 
specified  in  §  32.14(d)(1)  (i).  (ii).  and 
(iii). 


(i)  Attachment  of  dials  and  bezels  to 
a  vibrating  fixture  at  a  rate  of  not  less 
than  26  cycles  per  second  and  a 
vibration  acceleration  of  not  less  than 
2G  for  a  period  of  not  less  than  one 
hour. 

(ii)  Attachment  of  the  hub  ends  of  the 
hands  or  pointers  to  a  clamp  and 
bending  of  hands  or  pointers  over  a  1- 
inch  diameter  cylinder,  or 

(iii)  Attachment  of  the  hub  ends  of  the 
hands  and  pointers  to  a  clamp  on  a 
vibrating  fixture  and  vibration  at  a  rate 
of  not  less  than  16  cycles  per  second 
and  a  vibration  acceleration  of  not  less 
than  2G  for  a  period  of  not  less  than  one 
hour. 

(iv)  Total  immersion  of  the  dials, 
hands,  pointers,  and  bezels  used  in  the 
tests  described  in  §  32.14(d)(1)  (i).  (ii).  or 
(iii)  in  100  milliliters  of  water  at  room 
temperature  for  a  period  of  24 
consecutive  hours  and  analysis  of  the 
test  water  for  its  radioactive  materials 
content  by  liquid  scintillation  counting 
or  other  equally  sensitive  method. 

Dated  at  Rockville.  Maryland,  this  8th  day 
ofOctoberl993. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Ghilk. 
Secretary  of  the  Commission. 
[FR  Doc.  93-25443  Filed  10-15-93;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Office  of  Environment,  Safety  and 
Health 

10  CFR  Part  602 

Epidemioiogy  and  Other  Health 
Studies  Financial  Assistance  Program 

AGENCY:  Office  of  Environment,  Safety, 
and  Health.  Department  of  Energy. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  of  Energy 
(DOE)  Office  of  Environment.  Safety  and 
Health  (EH)  is  proposing  a  rule  to 
implement  an  Epidemiology  and  Other 
Health  Studies  Financial  Assistance 
Program.  The  proposed  rule  will 
support  EH  use  of  financial  assistance 
awards  when  they  are  the  appropriate 
instruments  for  programmatic  activities. 
The  proposed  rule  will  also  facilitate  a 
fully  open  and  competitive  process  for 
obtaining  financial  assistance  awards. 
This  action  is  taken  to  support  EH's 
mission  to  protect  the  health  of  DOE 
workers  as  well  as  other  individuals 
associated  with  energy  production, 
transmission,  and  use. 
DATES:  Written  comments  on  the 
proposed  rule  must  be  received  by 
November  17.  1993. 

ADDRESSES:  Comments  should  be 
addressed  to:  Dr.  Robert  Goldsmith, 
Director.  Office  of  Epidemioiogy  and 
Health  Surveillance.  (EH^2).  U.S. 
Department  of  Energy.  Washington.  DC 
20585;  facsimile:  (301)  903-4677. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  Goldsmith,  address  above,  (301) 
903-5926. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Introduction 

II.  Proposed  Rule 

III.  Opportunity  for  Public  Conunent 

IV.  Regulatory  Review 

V.  Review  under  the  Regulatory  Flexibility 

Act 

VI.  Review  under  the  Paperwork  Reduction 

Act 

VII.  Review  under  the  National 
Environmental  Policy  Act 

VIII.  Intergovernmental  Review 

IX.  Review  under  Executive  Order  12612 

X.  Review  under  Executive  Order  12778 

XI.  Catalog  of  Federal  Domestic  Assistance 

I.  Introduction 

DOE  proj>oses  to  amend  Chapter  II  of 
Title  10  of  the  Code  of  Federal 
Regulations  (CFR)  by  adding  a  new  part 
602  for  use  of  financial  assistance 
awards  to  support  the  EH  program  of 
epidemiology  and  other  health-related 
research.  Presently,  EH  health-related 
financial  assistance  awards  are  made 


under  provisions  of  the  generally 
applicable  DOE  Financial  Assistance 
Rules  (10  CFR  part  600).  Part  600 
provides  basic  DOE  procedures  for  the 
award  and  administration  of  financial 
instruments,  but  does  not  contain 
program-specific  requirements  for 
particular  types  of  financial  assistance 
awards.  The  proposed  part  602  builds 
on  and  supplements  part  600  by 
describing  the  special  needs  and 
requirements  of  the  EH  Epidemiological 
and  Other  Health  Studies  Financial 
Assistance  Program.  Because  the  rules 
work  together,  it  is  necessary  to  refer  to 
both  part  600  and  this  proposal  to 
obtain  a  comprehensive  picture  of 
program  procedures.  The  proposed  rule, 
in  conjunction  with  part  600,  provides 
a  framework  for  an  ongoing, 
comprehensive  program  for  the  receipt, 
review,  and  evaluation  of  award 
applications,  and  provides  specific 
guidance  for  pre-  and  post-award 
administration.  A  discussion  of  the 
major  provisions  of  the  proposed  rule, 
organized  by  rule  section,  follows.  DOE 
welcomes  comments  on  all  provisions 
of  the  proposed  rule,  including  any  that 
deviate  significantly  from  part  600. 

II.  Proposed  Rule 

Proposed  §  602.1  defines  the  purpose 
and  scope  of  part  602  as  setting  policies 
and  procedures  for  award  and 
administration  of  EH  heahh  related 
research,  education/training, 
conferences,  and  communication 
activities  through  financial  assistance 
awards. 

Proposed  §602.2  establishes 
applicability,  stating  that  part  602 
requirements  apply  to  awards  made  on 
or  after  the  effective  date  of  the  rule.  It 
also  states  that  part  602  supplements 
and  does  not  replace  10  CFR  part  600. 

Proposed  §  602.3  defines  terms  used 
in  the  proposed  rule.  As  definitions  in 
10  CFR  part  600  apply  to  terms  in  part 
602,  it  was  unnecessary  to  provide 
definitions  except  for  a  few  terms  with 
special  meaning  for  the  EH  program  of 
epidemiological  and  other  health 
studies. 

Proposed  §  602.4  governs  deviations 
from  the  proposed  rule.  It  allows  for 
single-case  deviations  from  part  602  if 
authorized  by  the  Assistant  Secretary  for 
EH,  the  Head  of  the  Contracting 
Activity,  or  their  designees.  There  is  no 
provision  for  class  deviation.  If  a 
proposed  single-case  deviation  from 
part  602  is  also  a  deviation  from  10  CFR 
part  600,  the  provisions  for  deviations 
contained  in  both  rules  will  apply. 
Proposed  §  602.4  allows  for  program 
control  over  single-case  deviations  of  a 
purely  program  nature,  but  assures  that 
deviations  relating  to  generic  provisions 


53672  Federal  Regiater  /  Vol.  58,  No.  199  /  Monday.  October  18.  1993  /  Proposed  Rules 


are  also  authorized  pursuant  to  the 
procedures  contained  in  the  generic 
rules. 

Proposed  §602.5  establishes  that 
research,  education/training, 
conferences,  and  communication 
activities  in  various  EH  program  areas 
are  eligible  for  awards  under  part  602. 
The  program  areas  are  listed  in  the 
section  and  may  be  expanded  by 
Federal  Register  notice. 

Proposecf  §  602.6  sets  forth  eligibility 
for  awards.  The  only  categorical 
restriction  pertains  to  Federal  agencies. 
DOE  anticipates  that  most  recipients 
will  participate  through  institutions 
because  of  the  substantial  material  and 
business  management  resources  needed 
to  conduct  projects  under  the  program. 

Proposea  §  602.7  establishes 
procedures  relating  to  award 
solicitation,  including  mechanisms  to 
publicize  award  availability  and 
distribute  application  forms  and  other 
information.  The  section  also  states  that 
DOE  reserves  the  right  to  fund,  in  whole 
or  in  part,  any,  all,  or  none  of  the 
applications  submitted  under  award 
solicitations. 

Proposed  §  602.8  sets  forth  provisions 
and  procedures  required  to  apply  for  an 
award,  including  prescribed  forms  and 
other  information  requirements. 
Nothing  in  this  section  or  in  10  CFR  part 
600  will  prohibit  appropriate  contacts 
between  potential  applicants  and  DOE 
staff  prior  to  submission  of  applications. 
Such  contacts  may  include  discussions 
of  broad  advice  on  research  areas  of 
interest  or  administrative  procedures. 
Requests  for  information  that  might 
provide  an  unfair  competitive  advantage 
are  not  permitted. 

Proposed  §  602.9  describes 
procedures  for  application  evaluation 
and  selection.  While  DOE  employees 
will  evaluate  the  applications  and  make 
award  selections,  every  effort  will  be 
made  to  use  reviewers  apart  from  EX3E 
employees  and  contractors.  Use  of 
outside  reviewers  will  ensure  that  the 
best  experts  are  available  to  conduct 
technical  evaluations  and  will  also 
ensure  open  and  credible  peer  review  of 
applications.  This  is  also  in  keeping 
with  the  Federal  Government's  tradition 
of  using  a  broad  range  of  peer  reviewers 
to  evaluate  the  scientific  and  technical 
merit  of  research  proposals. 

Proposed  §  602.9(d)  sets  forth  (he 
evaluation  criteria.  They  are  necessarily 
broad  because  of  the  wide  variety  of 
projects  and  approaches  anticipated. 
The  criteria  are  consistent  with  those 
used  by  other  DOE  offices  and 
Government  agencies  in  similar 
programs.  Proposed  §602.9(dK5)  will 
permit  IX)E  to  establish,  in  a  notice  of 
availability  or  separate  solicitation. 


evaluation  criteria  consistent  with  the 

fturpose  of  part  602  other  than  those 
isted  in  the  proposed  rule. 

Proposed  ^  602.9(g)  states  that 
selection  of  applications  for  award  will 
be  based  upon  findings  of  technical 
evaluations,  including  peer  reviews. 
These  evaluations  will  be  conducted 
according  to  the  procedures  specified  in 
the  EH  Merit  Review  System,  which 
will  be  published  as  a  Program  Notice 
in  the  Federal  Register. 

Proposed  §  602.10  sets  forth  certain 
additional  requirements  that  are  not 
specifically  addressed  in  10  CFR  part 
600.  The  section  requires  recipients 
performing  research  involving  human 
subjects,  recombinant  DNA  molecules 
(and/or  organisms  and  viruses 
containing  recombinant  DNA 
molecules)  or  warm-blooded  animals  to 
comply  with  certain  Federal 
requirements.  While  these  concerns  are 
not  common  under  DOF-funded 
projects,  they  require  special  attention 
because  of  their  importance.  The 
treatment  of  these  matters  is  similar  to 
that  required  by  other  Federal  agencies. 

Proposed  §  602.11  provides  for  a 
project  period  that  is  long  and  flexible 
enough  to  accommodate  research. 
Measurable  results  often  take  years  and 
cannot  be  accurately  predicted.  On  the 
other  hand,  DOE  must  assure  adequate 
programmatic  review.  Accordingly, 
initial  project  periods  of  up  to  three 
years  will  be  the  norm.  Project  periods 
may  exceed  five  years  only  if  DOE 
makes  a  renewal  award  or  allows  an 
extension.  To  assure  adequate  financial 
accountability  and  review,  proposed 
602.11(b)  provides  a  general  budget 
period  of  12  months,  which  is  the  norm 
as  provided  under  10  CFR  600.106.  To 
allow  for  those  projects  that  are  not 
suited  to  this  limitation.  DOE  may  allow 
for  a  budget  period  of  24  months. 

Proposed  ^602.12  establishes  that 
cost  sharing,  while  always  welcome,  is 
not  a  factor  in  evaluating  or  selecting 
applications  under  the  program.  DOE 
wishes  to  fund  the  best  projects,  not  just 
those  of  institutions  capable  of  cost 
sharing  arrangements. 

Proposed  §602.13  states  that  DOE  is 
liable  only  for  the  funds  noted  in  the 
Notice  of  Financial  Assistance  Award. 
No  additional  obligations  are  required  to 
support  or  extend  a  specific  award. 

Proposed  §  602.14  allows  fee  payment 
to  small  business  concerns  under 
appropriate  circimistances  to  permit  all 
qualified  parties  to  participate  in  the 
program.  In  establishing  the  need  for 
and  the  amount  of  any  such  fee,  the 
intrinsic  benefits  of  an  award  provided 
to  the  recipient,  such  as  advance 
payments  and  title  to  property,  will  be 
taken  into  consideration. 


Proposed  §602.15  establishes  that 
DOE  will  not  provide  indirect  costs  for 
conferences  and  scientific/technical 
meetings.  Conferences  and  meetings  do 
not  require  the  institutional 
infrastructure  needed  to  support 
research  projects. 

Proposed  §  602.16  sets  forth 
requirements  pertaining  to  national 
security  classified  information.  DOE 
does  not  intend  this  program  to  use  or 
develop  classified  information.  If 
projects  develop  information  that  may 
be  classified,  the  section  provides 
requirements  for  its  handling  and 
review.  Such  projects  may  be 
terminated  by  mutual  agreement. 

Proposed  §  602.17  describes 
requirenients  for  project  continuation 
funding  and  reporting.  This  section 
outlines  the  varieties  of  reports  required 
for  project  accounting  and  budgeting  A 
table  summarizing  the  types  of  reports, 
time  for  submission,  and  number  of 
copies  is  set  forth  in  appendix  A  to  this 
part. 

Proposed  §  602.18  encourages 
participants  to  disseminate  project 
results  promptly  and  will  allow  DOE  to 
waive  technical  reporting  requirements 
if  the  information  is  published  or 
accepted  for  publication  in  an 
appropriate  journal. 

Proposed  §602.19  establishes 
requirement  for  project  records  and 
data.  Because  DOE  is  committed  to  the 
preservation  and  sharing  of  information 
with  potential  value  for  research  or 
other  purposes,  projects  are  required  to 
implement  proper  data  and  records 
management  procedures.  These 
procedures  shall  include  development 
and  maintenance  of  documentation  for 
electronic  data.  The  section  also 
requires  award  recipients  to  comply 
with  designated  DOE  records  and  data 
management  needs,  including  providing 
information  to  the  Comprehensive 
Epidemiologic  Data  Resource  or  to 
another  repository,  as  DOE  directs. 

111.  Opportunity  for  Public  Comment 

Written  comments  from  interested 
persons  are  invited  in  response  to  this 
NOPR  by  submitting  three  copies  of 
data,  views  or  arguments  with  respect  to 
the  proposals  set  forth  in  this  notice  to 
the  address  above.  Please  identify  any 
comments  as  "EH  Proposed  Rule." 

This  notice  of  proposed  rulemaking 
does  not  involve  any  significant  issues 
of  law  or  fact  and  the  rule  would  be 
unlikely  to  have  a  substantial  impact  on 
the  Nation's  economy  or  large  numbers 
of  individuals  or  businesses. 
Accordingly,  pursuant  to  42  U.S.C. 
7191(c)  and  5  U.S.C.  553.  DOE  is  not 
scheduling  a  public  hearing. 


Federal  Register  /  Vol.  58.  No.  199  /  Monday.  October  18.  1993  /  Proposed  Rules  53673 


rv.  Regulatory  Review 

Pursuant  to  the  January  22. 1993 
memorandum  on  the  subject  of 
regulatory  review  from  the  Director  of 
the  Office  of  Management  and  Budget 
(58  FR  6074.  January  25, 1993).  DOE 
submitted  this  notice  to  the  Director  for 
appropriate  review.  The  Director  has 
completed  his  review.  Separately.  DOE 
has  determined  that  there  is  no  need  for 
a  regulatory  impact  analysis  because  the 
rule  is  not  a  major  rule  as  that  term  is 
defined  in  section  1(b)  of  Executive 
Order  12291. 

V.  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposed  rule  was  reviewed 
under  the  Regulatory  Flexibihty  Act  of 
1980  (Pub.  L  96-354. 95  Stat.  1164). 
which  requires  preparation  of  a 
regulatory  flexibility  analysis  for  any 
regulation  that  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities;  i.e..  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions.  DOE 
concluded  that  this  proposed  rule 
would  only  affect  small  entities  as  they 
apply  for  and  receive  awards  and  does 
not  create  additional  economic  impacts 
on  such  entities.  Accordingly,  DOE 
certifies  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
and.  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

VI.  Review  Under  the  Paperworic 
Reduction  Act 

OMB  has  approved  information 
collection  requirements  under  this  rule 
under  control  numbers  1910-0400  and 
1910-1400. 

VII.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  this  proposed  rule,  which  is  strictly 
procedural,  is  categorically  excluded 
under  subpart  D  of  the  DOE  National 
Environmental  Policy  Act  (NEPA) 
regulations  (10  CTR  part  1021)  from 
preparation  of  either  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement  under  the  NEPA  of  1969  (42 
U.S.C.  4321,  et.seq.  (19761). 

Vni.  Intei;govemmental  Review 

This  program  is  generally  not  subject 
to  the  intei^govemmental  review 
requirements  of  Executive  Order  12372 
as  implemented  by  10  CFR  part  1005. 
However,  certain  applications  for 
financial  assistance  awards  may  require 
this  review.  Such  applications, 
including  those  from  governmental  or 
nongovernmental  entities  that  involve 
research,  development,  or 


demonstration  activities  are  subject  to 
the  provisions  of  the  Executive  Order 
and  10  CFR  part  1005  when  such 
activities:  (1)  have  a  unique  geographic 
focus  and  are  directly  relevant  to  the 
governmental  responsibilities  of  a  State 
or  local  government  within  the 
geographic  area;  (2)  necessitate 
preparation  of  an  Environmental  Impact 
Statement  under  NEPA;  or  (3)  are  to  be 
initiated  at  a  particular  site  or  location 
and  require  unusual  measiures  to  limit 
the  possibility  of  adverse  exposure  or 
hazard  to  the  general  public.  Entities 
planning  to  submit  such  applications 
should  contact  the  Health 
Communication  and  Coordination 
Division  (EH-422).  U.S.  Department  of 
Enei:gy,  Washington.  DC  20585  for 
further  information. 

K.  Review  Under  Executive  Order 
12612 

Executive  Order  12612  requires 
review  of  regulations  or  rules  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
Government.  Today's  proposal  would 
amend,  by  addition  of  a  new  part, 
existing  regulations  for  a  financial 
assistance  program  to  stimulate  research 
and  development.  There  will  not  be  any 
substantial  direct  effects  on  States. 

X.  Review  Under  Executive  Order 
12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency,  subject  to 
Executive  Order  12291,  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b)(2),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation: 
specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms. 
DOE  certifies  that  today's  proposal 
meets  the  requirements  of  sections  2  (a) 
and  (b)  of  Executive  Order  12778. 


XI.  Catalog  of  Federal  Domestic 
Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  Epidemiology 
and  Other  Health  Studies  Financial 
Assistance  Program  is  81.049. 

List  of  Subjects  in  10  CFR  Part  602 

Colleges  and  universities.  Energy. 
Grant  programs — energy.  Grant 
programs — health.  Grant  programs — 
science  and  technology,  Health,  Medical 
research.  Occupational  safiety  and 
health.  Reporting  and  recordkeeping 
requirements.  Research. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  n  of  title  10  CFR  is 
proposed  to  be  amended  by  adding  a 
new  part  602.  as  set  forth  below. 

Issued  in  Washington,  DC,  on  July  29. 
1993. 

Peter  N.  Brush, 

Acting  Assistant  Secretary  Environment, 
Safety  and  HeaOh. 

Chapter  U  of  title  10  CFR  is  proposed 
to  be  amended  by  adding  part  602  to 
read  as  follows: 

PART  602— EPIDEMIOLOGY  AND 
OTHER  HEALTH  STUDIES  RNANQAL 
ASSISTANCE  PROGRAM 

602  1  Purpose  and  Scope. 

602.2  Applicability. 

602.3  Definitions. 

602.4  Deviations. 

602.5  Epidemiology  and  other  health 
studies  financial  assistance  program. 

602.6  Eligibility. 

602.7  Solicitation. 

602.8  Application  requirements. 

602.9  Application  evaluation  and  selection. 

602.10  Additional  requirements. 

602.11  Funding. 

602.12  Cost  sharing. 

602.13  Limitation  of  DOE  liability. 

602.14  Fee. 

602.15  Indirect  cost  limitations. 

602.16  National  security. 

602.17  Continuation  funding  and  reporting 
requirements. 

602.18  Dissemination  of  results. 

602.19  Records  and  daU. 

Appendix  A  to  Part  602— Schedule  of 
Renewal  Applications  and  Report! 

Authority:  42  U.S.C  2051;  42  U.S.C  5817; 
42  use  5901-5920:  42  U.S.C  7254  and 
7256:  31  U.S.C  6301-6308. 

S602.1    Purpoaa  and  scope. 

This  part  sets  forth  the  policies  and 
procedures  applicable  to  the  award  and 
administration  of  grants  and  cooperative 
agreements  by  DOE  (through  the  Office 
of  Environment,  Safety  and  Health  or 
any  office  to  which  its  functions  are 
subsequently  redelegated)  for  health 
related  research,  education/training, 
conferences,  communication,  and 
related  activities. 
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f  802.2    Applicability. 

(a)  This  pari  applies  to  all  grants  and 
cooperative  agreements  awarded  after 
the  effective  date  of  this  rule. 

(b)  Except  as  otherwise  provided  by 
this  part,  the  award  and  administration 
of  grants  and  cooperative  agreements 
shall  be  governed  by  10  CFR  part  600 
(DOE  Financial  Assistance  Rules). 

1602.3  Definitions. 

In  addition  to  the  definitions 
provided  in  10  CFR  part  600,  the 
following  definitions  are  provided  for 
purposes  of  this  part: 

Conference  and  communication 
activities  means  scientific  or  technical 
conferences,  symposia,  workshops, 
seminars,  publir  meetings,  publications, 
video  or  slide  shows,  and  other 
presentations  for  the  piirpose  of 
communicating  or  exchanging 
information  or  views  pertinent  to  DOE. 

DOE  means  the  United  States 
Department  of  Energy. 

Education/Tmining  means  support  for 
education  or  related  activities  for  an 
individual  or  organization  that  will 
enhance  educational  levels  and  skills,  in 
particular  scientific  or  technical  areas  of 
interest  to  DOE. 

Epidemiology  and  Other  Health 
Studies  means  research  pertaining  to 
potential  health  effiacts  resulting  from 
DOE  or  predecessor  agency  operations 
or  from  any  aspect  of  energy  production, 
transmission,  or  use  (including 
electromagnetic  fields)  in  the  United 
States  and  abroad.  Related  systems  or 
activities  to  enhance  these  areas,  as  well 
as  other  program  areas  that  may  be 
described  by  notice  published  in  the 
Federal  Register,  are  also  included. 

Principal  investigator  means  the 
scientist  or  other  individual  designated 
by  the  recipient  to  direct  the  project 

Research  means  basic  and  applied 
research  and  that  part  of  development 
not  related  to  the  development  of 
specific  systems  or  products.  The 
primary  aim  of  research  is  scientific 
study  and  experimentation  directed 
toward  advancing  the  state  of  the  art  or 
increasing  knowledge  or  understanding 
rather  than  focusing  on  a  specific 
system  or  product. 

1602.4  Deviations. 

(a)  Single-case  deviations  from  this 
part  may  be  authorized  in  writing  by  the 
Assistant  Secretary  for  Environment, 
Safety  and  Health,  the  Head  of  the 
Contracting  Activity,  or  their  designees 
upon  the  written  request  of  DOE  staff, 
an  applicant  for  awud,  or  a  recipient.  A 
request  from  an  appUcant  or  a  recipient 
must  be  submitted  to  or  through  the 
cognizant  contracting  officer. 


(b)  Whenever  a  proposed  deviation 
from  this  part  would  be  a  deviation  fix>m 
10  CFR  part  600,  the  deviation  must  also 
be  authorized  in  accordance  with  the 
procedures  prescribed  in  that  part. 

S602.5    Epidemiology  and  other  health 
studies  financial  assistance  program. 

(a)  DOE  may  issue  under  this  part 
awards  for  research,  education/training, 
conferences,  communication,  and 
related  activities  in  the  Office  of 
Environment,  Safety  and  Health 
program  areas  set  forth  in  paragraph  (b) 
of  this  section. 

(b)  The  program  areas  are: 

(1)  Health  experience  of  DOE  and 
DOE  contractor  workers; 

(2)  Health  experience  of  populations 
living  near  DOE  facilities; 

(3)  Workers  exposed  to  toxic 
substances,  such  as  beryllium; 

(4)  Use  of  biomarkers  to  recognize 
exposure  to  toxic  substances; 

(5)  Epidemiology  and  other  health 
studies  relating  to  energy  production, 
transmission,  and  use  (including 
electromagnetic  fields)  in  the  United 
States  and  abroad; 

(6)  Compilation,  documentation, 
management,  use,  and  analysis  of  data 
for  the  DOE  Comprehensive 
Epidemiologic  Data  Resource;  and 

(7)  Other  systems  or  activities 
enhancing  these  areas,  as  well  as  other 
program  areas  as  may  be  described  by 
notice  published  in  the  Federal 
Register. 

f  602.6    Eligibility. 

Any  individual  or  entity  other  than  a 
Federal  agency  is  eligible  for  a  grant  or 
cooperative  agreement.  An  unaffiliated 
individual  is  also  eligible  for  a  grant  or 
cooperative  agreement. 

S  602.7    Solicitation. 

(a)  The  Catalog  of  Federal  Domestic 
Assistance  number  for  10  CFR  part  602 
is  81.049,  and  its  solicitation  control 
number  is  EOHSFAP  10  CFR  part  602. 

(b)  An  application  for  a  new  or 
renewal  award  under  this  solicitation 
may  be  submitted  at  any  time  to  DOE  at 
the  address  specified  in  paragraph  (c)  of 
this  section.  New  or  renewal 
applications  shall  receive  consideration 
for  funding  generally  within  6  months 
but,  in  any  event,  no  later  than  12 
months  from  the  date  of  receipt  by  DOE. 

(c)  Except  as  otherwise  provided  in  a 
notice  of  availability,  applicants  may 
obtain  application  forms,  described  in 
602.8(b)  of  this  part,  and  additional 
information  fit)m  the  Office  of 
Epidemiology  and  Health  Surveillance, 
Health  Communication  and 
Coordination  Division  (EH-422),  U.S. 
Department  of  Energy,  Washington,  DC 


20585,  (301)  903-5328.  and  shall  submit 
applications  to  the  same  address. 

(d)  DOE  will  publish  program  notices 
in  the  Federal  Register  regarding  the 
availability  of  epidemiology  and  other 
health  studies  financial  assistance.  DOE 
may  also  use  other  means  of 
communication,  as  appropriate,  such  as 
the  publication  of  notices  of  availability 
in  trade  and  professional  journals  and 
news  media. 

(1)  Each  notice  of  availability  shall 
cite  this  part  and  shall  include: 

(i)  The  Catalog  of  Federal  Domestic 
Assistance  number  and  solicitation 
control  number  of  the  program; 

(ii)  The  amount  of  money  available  or 
estimated  to  be  available  for  award; 

(iii)  The  name  of  the  responsible  DOE 
program  official  to  contact  for  additional 
information  and  an  address  where 
application  forms  may  be  obtained; 

(iv)  The  address  for  submission  of 
applications;  and 

(v)  Any  evaluation  criteria  in  addition 
to  those  set  forth  in  §  602.9  of  this  part. 

(2)  The  notice  of  availability  may  also 
include  any  other  relevant  information 
helpful  to  applicants  such  as: 

(i)  Program  objectives; 

(ii)  A  project  agenda  or  potential  area 
of  project  initiatives; 

fiii)  Problem  areas  requiring 
additional  effort;  and 

(iv)  Any  other  information  that' 
identifies  areas  in  which  grants  or 
cooperative  agreements  may  be  made. 

(e)  DOE  is  under  no  obligation  to  pay 
for  any  costs  associated  with  the 
preparation  or  submission  of 
applications. 

(0  DOE  reserves  the  right  to  fund,  in 
whole  or  in  part,  any,  all,  or  none  of  the 
applications  submitted. 

Ig)  To  be  considered  for  a  renewal 
award  under  this  part,  an  incumbent 
recipient  shall  submit  a  continuation  or 
renewal  application,  as  provided  in 
§  602.8(c)  and  (h). 

S  602.8    Application  requirements. 

(a)  An  original  and  seven  copies  of  the 
application  for  initial  support  must  be 
submitted,  except  that  State  and  local 
governments  and  Indian  tribal 
govenunents  shall  not  be  required  to 
submit  more  than  the  original  and  two 
copies  of  the  application. 

(b)  Each  new  or  renewal  application 
in  response  to  this  part  must  include: 

(1)  An  application  face  page,  DOE 
Form  4650.2  (approved  by  OMB  under 
0MB  Control  No.  1910-1400).  However, 
the  face  page  of  an  application 
submitted  by  a  State  or  local 
govenunent  or  an  Indian  tribal 
government  shall  be  the  face  page  of 
Standard  Form  424  (approved  by  OMB 
under  OMB  Control  Number  0348- 
0043). 
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(2)  A  detailed  description  of  the 
proposed  project,  including  its 
objectives,  its  relationship  to  DOE's 
program,  its  impact  on  the  environment, 
ifany.  and  the  applicant's  plan  for 
carrying  it  out. 

(3)  Detailed- information  about  the 
background  and  experience  of  the 
recipients  of  funds  or,  as  appropriate, 
the  principal  investigator(s)  (including 
references  to  publications),  the  facilities 
and  experience  of  the  applicant,  and  the 
cost-sharing  arrangemer>ts.  if  any. 

(4)  A  detailed  budget  for  the  entire 
proposed  period  of  support  with  written 
justification  sufTicient  to  evaluate  the 
itemized  list  of  costs  provided  on  the 
entire  project.  Applicants  should  note 
the  following  when  preparing  budgets: 

(i)  Numerical  details  on  items  of  cost 
provided  by  State  and  local  government 
and  Indian  tribal  government  applicants 
shall  be  on  Standard  Form  424A. 
"Budget  Information  for  Non- 
Construction  Programs"  (approved 
under  OMB  Control  No.  034ft-0044).  All 
other  applicants  shall  use  budget  forms 
ERF  4620.1  (approved  by  OMB  under 
Control  No.  1910-1400). 

(ii)  DOE  may,  subsequent  to  receipt  of 
an  application,  request  additional 
budgetary  information  from  an 
applibant  when  necessary  for 
clarification  or  make  informed  pre- 
award  determinations  under  10  CFR 
part  600. 

(5)  Any  pre-8ward  assunmces 
required  pursuant  to  10  CFR  parts  600 
and  602. 

(c)  Applications  for  a  renewal  award 
must  be  submitted  with  an  original  and 
seven  copies,  except  that  State  and  local 
governments  and  Indian  tribal 
government  applicants  are  required  to 
submit  only  an  original  and  two  copies. 
(Approved'by  OMB  under  OMB  Control 
Nunjbers  0348-0005-0348-0009.) 

(d|  The  application  must  be  signed  by 
an  official  who  is  authorized  to  act  for 
the  applicant  organization  and  to 
commit  the  applicant  to  comply  with 
the  terms  and  conditions  of  the  award, 
if  one  is  issued,  or  if  unaffiliated,  by  the 
individual  applicant.  (See  §602.17{a)(l) 
for  requirements  on  continuation 
awanls.) 

(e)  DOE  may  return  an  application 
that  does  not  include  all  information 
and  documentation  required  by  statute, 
this  part,  10  CFR  part  600  or  the  notice 
of  availability,  when  the  nature  of  the 
omission  precludes  review  of  the 
application. 

(f)  During  the  review  of  a  complete 
application.  DOE  may  request  the 
submission  of  additional  information 
only  if  the  information  is  essential  to 
evaluate  the  application. 


(g)  In  addition  to  including  the 
information  described  in  paragraphs  (b). 
(c).  and  (d)  of  this  section,  an 
application  for  a  renewal  award  must  be 
submitted  no  later  than  6  months  before 
the  expiration  of  the  proiect  period  and 
must  be  on  the  seme  forms  as  required 
for  initial  apphcations.  The  renewal 
application  must  outline  and  justi^'  a 
program  and  budget  for  the  proposed 
project  period,  showing  in  detail  the 
estimated  cost  of  the  proposed  project, 
together  with  an  indication  of  the 
amount  of  cost  sharing,  if  any.  The 
application  shall  also  describe  and 
explain  the  reasons  for  any  change  in 
the  scope  or  objectives  of  the  proposed 
project  and  stisll  compare  and  explain 
any  difference  between  the  estimates  in 
the  proposed  budget  and  actual  costs 
experienced  as  of  the  date  of  the 
application. 

(h)  DOE  is  not  required  to  return  an 
application  to  the  applicant. 

li)  Renewal  applications  must  include 
a  separate  section  that  describes  the 
results  of  work  accomplished  through 
the  date  of  the  renewal  application  and 
how  such  results  relate  to  the  activities 
proposed  to  be  undertaken  in  the 
renewal  period. 

§  602.9    AppHcation  evahiation  and 
selectton. 

(a)  Applications  shall  be  evaluated  for 
funding  generally  within  6  months,  but 
in  any  event  no  later  than  12  months, 
from  the  date  of  receipt  by  DOE.  After 
DOE  has  held  an  application  for  6 
months,  the  applicant  may.  in  response 
to  DOE's  request,  be  required  to 
revalidate  the  terms  of  the  original 
application. 

(b)  DOE  shall  perform  an  initial 
evaluation  of  all  applications  to  ensure 
that  the  information  required  by  this 
part  is  provided,  that  the  proposed  effort 
is  technically  sound  and  feasible,  and 
that  the  effort  is  consistent  with 
program  funding  priorities.  For 
applications  that  pass  the  initial 
evaluation.  DOE  shall  review  and 
evaluate  each  application  received 
based  on  the  criteria  set  forth  below  and 
in  accordance  with  the  Office  of 
Environment.  Safety  and  Health  Merit 
Review  System  developed  as  required 
under  DCHE  Finaixial  Assistance 
Regulations,  10  CFR  part  600. 

(c)  DOE  shall  select  e valuators  on  the 
basis  of  their  professional  qualifications 
and  expertise.  To  ensure  credible  and 
inclusive  peer  review  of  applications, 
every  effort  will  be  made  to  select 
evaluators  apart  from  DOE  employees 
and  contractors.  Evaluators  shall  be 
required  to  comply  with  all  applicable 
DOE  rules  or  directives  concerning  the 
use  of  outside  evaluators. 


(d)  DOE  shall  evaluate  new  and 
renewal  applications  based  on  the 
following  criteria  that  are  listed  in 
descending  order  of  importance: 

(1)  The  scientific  ana  technical  merit 
of  the  proposed  research; 

(2)  The  appropriateness  of  the 
proposed  method  or  approach; 

(3)  Competency  of  research  personnel 
and  adequacy  of  proposed  resources: 

(4)  Reasonableness  and 
appropriateness  of  the  proposed  budget; 
and 

(5)  Other  appropriate  factors 
consistent  with  the  purpose  of  this  part 
established  and  set  forth  in  a  Notice  of 
Availability  or  in  a  specific  solicitation. 

(e)  DOE  shell  also  consider  as  pnrt  of 
the  evaluation  other  available  advice  or 
information,  as  well  ns  program  policy 
factors,  such  as  ensuring  an  appropriate 
balance  among  the  program  areas  listed 
in  §602.5  of  this  part. 

(f)  In  addition  to  the  evaluation 
criteria  set  forth  in  paragraphs  (d)  and 
(e)  of  thi«  section.  DOE  shall  consider 
the  recipient's  performance  under  the 
existing  award  during  the  evaluation  of 
a  renewal  application. 

(g)  Selection  of  applications  for  award 
%rill  be  baaed  upon  the  findings  of  the 
technical  evaluations  (that  will  include 
peer  reviews,  as  specified  in  the  Office 
of  Environment,  Safety  and  Health  Merit 
Review  System),  the  importance  and 
relevance  of  the  proposal  to  the  Office 
of  Environment.  Safety  and  Health's 
mission,  and  the  availability  of  funds. 
Cost  reasonableness  and  realism  will 
also  be  considered. 

(h)  After  the  selection  of  an 
application.  IX>E  may,  if  necessary, 
enter  into  negotiations  with  an 
applicant.  Such  negotiations  are  not  a 
commitment  that  DOE  will  make  an 
award. 

S  602. 10    Additional  Requirements. 

(a)  A  recipient  pe.-forming  research  or 
related  activities  involving  the  use  of 
human  subjects  must  comply  with  DOE 
regulations  in  10  CFR  part  745. 
"Protection  of  Human  Subjects."  and 
any  additional  provisions  that  may  be 
included  in  the  special  terms  and 
conditions  of  an  award. 

(b)  A  recipient  performing  research 
involving  recombinant  DNA  molecules 
and/or  organisms  and  viruses 
containing  recombinant  CM^A  molecules 
shall  comply  with  the  National 
Institutes  of  Health  "Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules"  (51  FR  16958.  May  7. 1986). 
or  such  later  revision  of  those  guidelines 
as  may  be  published  in  the  Federal 
Regiatff.  (The  guidelines  are  available 
frxwn  the  Office  of  Recombinant  DNA 
Activities.  National  Institutes  of  Health. 
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Building  31,  room  4B11,  Bethesda,  MD 
20892.  or  from  the  Office  of 
Epidemiology  and  Health  Surveillance. 
Health  Communication  and 
Coordination  Division  (EH-422).  U.S. 
Department  of  Energy.  Washington,  DC 
20585). 

(c)  A  recipient  performing  research  on 
warm-bloooed  animals  shall  comply 
with  the  Federal  Laboratory  Animal 
Welfare  Act  of  1966.  as  amended  (7 
U.S.C  2131  et  seq.)  and  the  regulations 
promulgated  thereunder  by  the 
Secretary  of  Agriculture  at  9  CFR 
chapter  I,  subchapter  A,  p  maining  to 
the  care,  handling,  and  treatment  of 
warm-blooded  animals  held  or  used  for 
research,  teaching,  or  other  activities 
supported  by  Federal  awards.  The 
recipient  shall  comply  with  the 
guidelines  described  in  the  Department 
of  Health  and  Human  Services 
Publication  Na  (NIH)  86-23.  "Guide  for 
the  Care  and  Use  of  Laboratory 
Animals,"  or  succeeding  revised 
editions.  (This  Guide  is  available  from 
the  Office  for  Protection  from  Research 
Risks,  Office  of  the  Director.  National 
Institutes  of  Health.  Building  31.  room 
4'r:09.  Bethesda.  MD  20892.  or  from  the 

0  fice  of  Epidemiology  and  Health 
S'lrveillance,  Health  Communication 
ad  Coordination  Division  (EH-422), 

L  S.  Department  of  Energy.  Washington. 
DC  20585). 

S  02.11    Funding. 

(a)  The  project  period  during  which 

1  'OE  expects  to  provide  support  for  an 
pproved  project  under  this  part  shall 

generally  not  exceed  3  years  and  may 
exceed  5  years  only  if  DOE  makes  a 
renewal  award  or  otherwise  extends  the 
award.  The  project  period  shall  be 
s|>ecified  on  the  Notice  of  Financial 
Assistance  Grant  (DOE  Form  4600.1). 

(b)  Each  budget  period  of  an  award 
under  this  part  shall  generally  be  12 
months  and  may  be  as  much  as  24 
months,  as  DOE  deems  appropriate. 

§602.12    Cost  sharing. 

Cost  sharing  is  not  required,  nor  will 
it  be  considered,  as  a  criterion  in  the 
evaluation  and  selection  process  unless 
otherwise  provided  under  §  602.9(d)(5). 

S  602.13    LImttatkM  of  DOE  UatitHty. 

Awards  made  under  this  part  are 
subject  to  the  requirement  that  the 
maximum  DOE  obligation  to  the 
recipient  is  the  amount  shown  in  the 
Notice  of  Financial  Assistance  Award  as 
the  amount  of  DOE  funds  obligated. 
DOE  shall  not  be  obUgated  to  make  any 
additional,  supplemental,  continuation, 
renewal,  or  other  award  for  the  same  or 
any  other  purpose. 


S  602.14    Fee. 

(a)  Notwithstanding  10  CFR  part  600. 
a  fee  may  be  paid,  in  appropriate 
circumstances,  to  a  recipient  that  is  a 
small  business  concern,  as  qualified 
under  the  criteria  and  size  standards  of 
13  CFR  part  121.  in  order  to  permit  the 
concern  to  participate  in  the 
Epidemiology  and  Other  Health  Studies 
Financial  Assistance  Program.  Whether 
or  not  it  is  appropriate  to  pay  a  fee  shall 
be  determined  by  the  contracting  officer, 
who  shall,  at  a  minimum,  apply  the 
following  guidelines: 

(1)  Whether  the  acceptance  of  an 
award  will  displace  other  work  that  the 
small  business  is  currently  engaged  in 
or  committed  to  assume  in  the  near 
future;  or 

(2)  Whether  the  acceptance  of  an 
award  will,  in  the  absence  of  paying  a 
fee,  cause  substantial  financial  distress 
to  the  business.  In  evaluating  financial 
distress,  the  contracting  officer  sKall 
balance  current  displacement  against 
reasonably  future  benefit  to  the 
company.  (If  the  award  will  result  in  the 
beneficial  expansion  of  the  existing 
business  base  of  the  company,  then  no 
fee  would  generally  be  appropriate.) 
Fees  shall  not  be  paid  to  other  entities 
except  as  a  deviation  from  10  CFR  part 
600,  nor  shall  fees  be  paid  under  awards 
in  support  of  conferences. 

(b)  To  request  a  fee.  a  small  business 
concern  shall  submit  with  its 
application  a  written  self  certification 
that  it  is  a  small  business  concern 
qualified  under  ihe  criteria  and  size 
standards  in  13  CFR  part  121.  In 
addition,  the  application  must  (tate  the 
amount  of  fee  requested  for  the  entire 
project  period  and  the  basis  for 
requesting  the  amount  and  must  also 
state  why  payment  of  a  fee  by  DOE 
would  be  appropriate. 

(c)  If  the  contracting  officer 
determines  that  payment  of  a  fee  is 
appropriate  under  i}aragraph  (a)  of  this 
section,  the  amount  of  fee  shall  be  that 
determined  to  be  reasonable  by  the 
contracting  officer.  The  contracting 
officer  shall,  at  a  minimum,  apply  the 
following  guidelines  in  determining  the 
fee  amount: 

(1)  The  fee  base  shall  include  the 
estimated  allowable  cost  of  direct 
salaries  and  wages  and  allocable  fringe 
benefits.  This  fee  base  shall  exclude  all 
other  direct  and  indirect  costs. 

(2)  The  fee  amount  expressed  as  a 
percentage  of  the  appropriate  fee  base 
pursuant  to  paragraph  (c)(1)  of  this 
section,  shall  not  exceed  the  percentage 
rate  of  fee  that  would  result  if  a  Federal 
agency  contracted  for  the  same  amount 
of  salaries,  wages,  and  allocable  fringe 
benefits  under  a  cost  reimbursement 
contract. 


(3)  Fee  amounts,  determined  pursuant 
to  paragraphs  (c)(1)  and  (c)(2)  of  this 
section,  shall  be  appropriately  reduced 
when: 

(i)  Advance  payments  are  provided; 
and/or 

(ii)  Title  to  property  acquired  with 
DOE  funds  vests  in  the  recipient  (10 
CFR  part  600). 

(d)  Notwithstanding  10  CFR  part  600. 
any  fee  awarded  shall  be  a  fixed  fee  and 
shall  be  payable  on  an  annual  basis  in 
proportion  to  the  work  completed,  as 
determined  by  the  contracting  officer, 
upon  satisfactory  submission  and 
acceptance  by  DOE  of  the  progress 
report.  If  the  project  period  is  shortened 
due  to  termination,  or  the  project  period 
is  not  fully  funded,  the  fee  shall  be 
reduced  by  an  appropriate  amount. 

i  602.1 5    Indirect  cost  Hmltations. 

Awards  issued  under  this  part  for 
conferences  and  scientific/technical 
meetings  will  not  include  peymeni  for 
indirect  costs. 

9602.16    National  security. 

Activities  under  the  Epidemiology 
and  Other  Health  Studies  Financial 
Assistance  Program  are  not  expected  to 
involve  classified  information  (i.e., 
Restricted  Data.  Formerly  Restricted 
Data,  National  Security  Information). 
However,  if  in  the  opinion  of  the 
recipient  or  DOE  such  involvement 
becomes  expected  prior  to  the  closeout 
of  the  award,  the  recipient  or  DOE  shall 
notify  the  other  in  writing  immediately. 
If  the  recipient  believes  any  information 
developed  or  acquired  may  be 
classified,  the  recipient  shall  not 
provide  the  potentially  classified 
information  to  anyone,  including  DOE 
officials  with  whom  the  recipient 
normally  communicates,  except  the 
Director  of  Classification,  and  shall 
protect  such  information  as  if  it  were 
classified  until  notified  by  DOE  that  a 
determination  has  been  made  that  it 
does  not  require  such  handling. 
Correspondence  that  includes  the 
specific  information  in  question  shall  be 
sent  by  registered  mail  to  the  U.S. 
Department  of  Energy.  Attn:  Director  of 
Classification,  IS-50.  Washington.  DC 
20585.  If  the  information  is  determined 
to  be  classified,  the  recipient  may  wish 
to  discontinue  the  project,  in  which  case 
the  recipient  and  IX)E  shall  terminate 
the  award  by  mutual  agreement.  If  the 
award  is  to  be  terminated,  all  material 
deemed  by  DOE  to  be  classified  shall  be 
forwarded  to  DOE  in  a  manner  specified 
by  EXDE  for  proper  disposition.  If  the 
recipient  and  I>OE  wish  to  continue  the 
award,  even  though  classified 
information  is  involved,  the  recipient 
shall  be  requested  to  obtain  both 
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personnel  and  facility  security 
clearances  through  the  OfTice  of 
Safeguards  and  Security  for 
Heaaquarters  awards  or  from  the 
cognizant  field  office  Division  of 
Safeguards  and  Security  for  awards 
obtained  through  DOE  field 
organizations.  Costs  associated  with 
handling  and  protecting  any  such 
classified  information  shall  be 
negotiated  at  the  time  that  thC^ 
determination  to  proceed  is  ma^e. 

§602.17    Conlinua«ofl  funding Mltf 
reporting  requlrenMnta. 

(a)  A  recipient  shall  periodically 
report  to  DOE  on  the  pro)ect's  progress 
in  meeting  the  project  objectives  of  the 
award.  The  following  types  of  reports 
shall  be  used: 

(1)  Progress  reports.  After  issuance  of 
an  initial  award,  recipients  must  submit 
a  satisfactory  progress  report  to  receive 
a  continuation  award  for  the  remainder 
of  the  project  period.  The  original  and 
two  copies  of  the  required  report  must 
be  submitted  to  the  Office  of 
Environment.  Safety  and  Health 
program  manager  90  days  prior  to  the 
anticipated  continuation  funding  date. 
The  report  should  include  results  of 
work  to  date  and  emphasize  findings 
and  their  significance  to  the  field,  and 
any  real  or  anticipated  problems.  The 
report  also  should  contain  the  following 
information:  On  the  first  page,  provide 
the  project  title,  principal  investigator/ 
project  director  name,  period  of  time  the 
report  covers,  name  and  address  of 
recipient  organization,  DOE  award 
number,  the  amount  of  unexpended 
funds,  if  any,  that  are  anticipated  to  be 
left  at  the  end  of  the  current  budget 
period.  If  the  amoimt  exceeds  10 
percent  of  the  funds  available  for  the 
budget  period,  provide  information  as  to 
why  the  excess  funds  are  anticipated  to 
be  available  and  how  they  will  be  used 
in  the  next  budget  period.  The  report 
should  state  whether  the  aims  have 
changed  fit>m  the  original  application, 
and  If  they  have,  provide  revised  aims. 
A  completed  budget  page  must  be 
submitted  with  the  continuation 
progress  report  when  a  change  to 
anticipated  future  costs  will  exceed  25 
percent  of  the  original  recommended 
future  budget. 

(2)  Notice  of  Energy  Research  and 
Development  (R&D)  Project.  A  Notice  of 
Energy  R&D  Project,  DOE  Form  1430.22. 
which  summarizes  the  purpose  and 
scope  of  the  project,  must  be  submitted 
in  aaxrdance  with  the  Distribution  and 
Schedule  of  Dociunents  set  forth  in 
Appendix  A  to  this  part.  Schedule  of 
Renewal  Applications  and  Reports. 
Copies  of  the  form  may  be  obtained 
from  a  DOE  contracting  office. 


(3)  Special  reports.  The  recipient  shall 
report  the  following  events  to  DOE  as 
soon  after  they  occur  as  possible: 

(i)  Problems,  delays,  or  adverse 
conditions  that  will  materially  affect  the 
abiUty  to  attain  project  objectives  or 
prevent  the  meeting  of  time  schedules 
and  goals.  The  report  must  describe 
remedial  action  that  the  recipient  has 
tflJren-or  plans  to  take  and  any  action 

,  DOE  should  take  to  alleviate  the 

I  problems. 

(ii)  Favorable  developments  or  events 
that  enable  meeting  time  schedules  and 
goals  sooner,  or  a  lower  cost  than 
anticipated,  or  producing  more 
beneficial  results  than  originally 
projected. 

(4)  Final  report.  A  final  report 
covering  the  entire  project  must  be 
submitted  by  the  recipient  within  90 
days  after  the  project  period  ends  or  the 
award  is  terminated.  Satisfactory 
completion  of  an  award  will  be 
contingent  upon  the  receipt  of  this 
report.  The  final  report  shall  follow  the 
same  outline  as  progress  reports. 
Recipients  will  provide,  as  p>art  of  the 
final  report,  a  description  of  records  and 
data  compiled  during  the  project,  along 
with  a  plan  for  its  preservation  or 
disposition  (see  §602.19  of  this  part). 
All  manuscripts  prepared  for 
publication  should  be  appended  to  the 
final  report. 

(5)  Financial  status  report  (FSR)  (OMB 
No.  0346-0039).  The  FSR  is  required 
within  90  days  after  completion  of  each 
budget  period.  For  budget  periods 
exceeding  12  months,  an  FSR  is  also 
required  within  90  days  after  this  first 
12  months  unless  waived  by  the 
contracting  officer. 

(b)  DOE  may  extend  the  deadline  date 
for  any  report  if  the  recipient  submits  a 
written  request  before  the  deadline, 
which  adequately  justifies  an  extension. 

(c)  A  table  summarizing  the  various  . 
types  of  reports,  time  for  submission, 
and  number  of  copies  is  set  forth  in 
Appendix  A  to  this  part  The  schedule 
of  reports  shall  be  as  prescribed  in  this 
table,  unless  the  award  docimient 
specifies  otherwise.  These  reports  shall 
be  submitted  by  the  recipient  to  the 
awarding  office. 

(d)  DOE,  or  its  authorized 
representatives,  may  make  site  visits,  at 
any  reasonable  time,  to  review  the 
project.  DOE  may  provide  such 
technical  assistance  as  may  be 
requested. 

(e)  Recipients  may  place  performance 
reporting  requirements  on  a 
suorecipient  consistent  with  the 
provisions  of  this  HHtion, 


{602.18    CH— wlwUon  cH  resetta. 

(a)  Recipients  are  encouraged  to 
disseminate  research  results  promptly. 
DOE  reserves  the  right  to  utilize,  and 
have  others  utilize  to  the  extent  it  deems 
appropriate,  the  reports  resulting  from 
research  awards. 

(b)  DOE  may  waive  the  technical 
reporting  requirement  of  progress 
reports  set  forth  in  §602.17.  if  the 
recipient  submits  to  DOE  a  copy  of  its 
own  report  that  is  published  or  accepted 
fw  publication  in  a  recognized  scientific 
or  technical  journal  and  that  satisfies 
the  information  requirements  of  the 
program. 

(c)  Recipients  are  urged  to  publish 
results  through  normal  publication 
channels  in  accordance  with  the 
applicable  provisions  of  10  CFR  part 
600. 

(d)  The  article  shall  include  an 
acknowledgement  that  the  pro>E><.t  was 
supported,  in  whole  or  in  part,  by  a  DOE 
award,  and  specify  the  award  number, 
but  state  that  such  support  does  not 
constitute  an  endorsement  by  DOE  of 
the  views  expressed  in  the  article. 

{602.19    Raoords  and  data. 

(a)  In  some  cases,  DOE  will  require 
submission  of  cotain  project  records  or 
data  to  facilitate  mission-related 
activities.  Recipients,  therefore,  must 
take  adequate  steps  to  ensure  proper 
management,  control,  and  preservation 
of  all  project  records  and  data. 

(b)  Awardees  must  ensure  that  all 
project  data  is  adequately  documented. 
Documentation  shall: 

(1)  Reference  software  used  to 
compile,  manage,  and  analyze  data: 

(2)  Define  all  technical  characteristics 
necessary  for  reading  or  processing  the 
records; 

(3)  Define  file  and  record  content  and 
codes; 

(4)  Describe  update  cycles  or 
conditions  and  rules  for  adding  or 
deleting  information;  and 

(5)  Detail  instrument  calibration 
effects,  sampling  and  analysis,  space 
and  time  coverage,  quality  control 
measures,  data  algorithms  and  reduction 
methods,  and  other  activities  relevant  to 
data  collection  and  assembly. 

(c)  Recipients  agree  to  comply  with 
designated  DOE  records  and  data 
management  requirements,  including 
providing  electronic  data  in  prescribed 
formats  and  retention  of  specified 
records  and  data  for  eventual  transfer  to 
the  Comprehensive  Epidemiologic  Data 
Resource  or  to  another  reFK>sitory,  as 
directed  by  DOE.  Recipients  will 
provide,  as  part  of  the  final  report*  a 
description  of  records  and  data 
compiled  during  the  proiect  along  yntk 
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a  plan  for  its  preservation  or 
disposition. 

(d)  Recipients  agree  to  make  project 
records  and  data  available  as  soon  as 
possible  when  requested  by  DOE. 

Appendix  A  to  Part  602— Schedule 
OF  Renewal  Applications  and  Re- 
ports 


IFR  Doc  93-2S492  Filed  10-15-03;  8:45  am] 
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telephone  (206)  227-2771;  bx  (206) 
227-1181. 

8UPPtEMENTAf«Y  MFORMATION: 


DEPARTMENT  OF  TRANSPORTATION      Commenls  Invited 


note:  Report  types  5  and  6  require 
submission  Mm  copies  of  DOE  Form  1332.16. 
University-Type  Contractor  and  Grantee 
Recommendations  for  Disoosition  of  Scientific 
and  TedvUcal  Document 


Federal  Aviation  Admirtlstration 

14CFRPart39 

[Dodcet  No.  93-NIIA-80-A01 

Airworthiness  Directives;  Boeing 
Model  707/720  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTKM:  Notice  of  proposed  rulemaking 
(NPRM). 

StJMMARY:  This  docimient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  707/720  series 
airplanes.  This  proposal  would  require 
certain  structural  inspections  of  older 
airplanes.  This  proposal  is  prompted  by 
reports  of  incidents  involving  fatigue 
cracking  and  corrosion  in  transport 
category  airplanes  that  are  approaching 
or  have  exceeded  their  economic  design 
service  goal.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  degradation  of  the  structural 
capabilities  of  the  affected  airplanes. 
This  profKisal  relates  to  the 
recommendations  of  the  Airworthiness 
Assurance  Task  Force  assigned  to 
review  Model  707/720  series  airplanes, 
which  indicate  that,  to  assure  long-term, 
continued  operational  safety,  various 
structural  inspections  should  be 
accomplished. 

DATES:  Comments  must  be  received  by 
December  13, 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM-80, 
1601  Lind  Avenue,  SW..  Renton. 
Washington  98055-4056.  Comments 
may  be  inspected  at  this  location 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTAim  Phil 
Forde.  Aerospace  Engineer,  Airframe 
Branch,  ANM-120S,  FAA,  Transport 
Airplane  Directorate,  Seattle  Aircraft 
Certification  Office.  1601  Lind  Avenue. 
SW..  Roiton.  Washington  98055-4056; 


Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Ck)mments  are  si>ecificaUy  invited  on 
the  overall  regulatory,  economic, 
enviroiunental.  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-80-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-80-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

In  April  1988,  a  high-cycle  Boeing 
Model  737  suffered  major  structural 
damage  in  flight.  Investigation  revealed 
that  the  airplane  had  numerous  fatigue 
cracks  and  a  great  deal  of  corrosion. 

This  incident  prompted  the  FAA  to 
sponsor  a  conference  on  aging  airplanes, 
which  was  attended  by  members  of  the 
aviation  industry,  other  regulatory 
authorities,  and  the  general  public.  The 
conferees  agreed  that,  because  of  the 
huge  increase  in  air  travel,  the  relatively 
slow  pace  of  new  airplane  production, 
and  the  apparent  economic  feasibility  of 
operating  older  technology  airplanes, 
operators  will  continue  to  fly  older 
airplanes  rather  than  retire  them. 
Because  of  the  problems  revealed  by  the 
accident  described  above,  the  consensus 
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was  that  this  aging  fleet  needed  more 
attention  and  maintenance  to  ensure  its 
continued  operational  safety. 

The  Air  Transport  Association  (ATA) 
of  America  and  the  Aerospace 
Industries  Association  (AlA)  of  America 
committed  to  identifying  and 
implementing  procedures  to  ensure 
continuing  structural  airworthiness  of 
aging  transport  category  airplanes.  An 
Airworthiness  Assurance  Task  Force, 
with  representatives  from  the  aircraft 
operators,  manufacturers,  regulatory 
authorities,  and  other  aviation 
representatives,  was  established  in 
August  1988.  The  objective  of  the  Task 
Force  was  to  sponsor  "Working  Groups" 
to: 

1.  Select  service  bulletins,  applicable 
to  each  airplane  model  in  the  transport 
fleet,  to  be  recommended  for  mandatory 
modification  of  aging  airplanes: 

2.  Develop  corrosion-mrected 
inspections  and  prevention  programs; 

3.  Review  the  adequacy  ot  each 
operator's  structural  maintenance 
program; 

4.  Review  and  update  the 
Supplemental  Structural  Inspection 
Documents  (SSID);  and 

5.  Assess  repair  quality. 

The  Working  Group  assigned  to 
review  Boeing  Model  707/720  series 
airplanes  completed  its  work  on  Item  2. 
in  July  1989  and  developed  a  baseline 
program  for  controlling  corrosion 
problems  that  may  jeopardize  the 
continued  airworthiness  of  the  Boeing 
Model  707/720  fleet.  This  program  is 
contained  in  Boeing  Document  Number 
D6-54928.  "Aging  Airplane  Corrosion 
Prevention  and  Control  Program — 
Model  707/720."  dated  July  28. 1989. 
The  FAA  issued  AD  90-25-07. 
Amendment  39-6788  (55  FR  49252. 
November  27.  1990).  which  requires 
implementation  of  a  corrosion 
prevention  and  control  program  as 
outlined  in  that  Boeing  Document. 

Thb  Working  Group  completed  a 
portion  of  its  work  on  Item  1..  above,  in 
June  1989.  The  Working  Group's 
proposal  is  contained  in  Boeing 
Document  Number  D6-54996.  "Aging 
Airplane  Service  Bulletin  Structural 
Modification  Program — Models  707- 
100.  -200,  -300.  -3008.  -300C.  -400 
and  720/720B."  The  FAA  issued  AD  91- 
07-19.  Amendment  39-6926  (55  FR 
13073.  March  29. 1991).  which  requires 
the  installation  of  the  structural 
modifications  identified  in  that  Boeing 
Document. 

The  action  being  proposed  herein 
follows  from  the  ongoing  activities  of 
the  Working  Group  relative  to  Item  1. 
The  Working  Group  has  identified 
certain  service  difficulties  that  warrant 
mandatory  inspections  of  the  airplane. 


The  Working  Group  considers  that  these 
service  difficulties  can  be  controlled 
safely  in  older  airplanes  by  inspections 
and  that  because  of  the  safety 
implications,  the  inspections  should  be 
mandatory  to  assure  that  all  operators 
perform  them.  Typically,  the  addressed 
unsafe  conditions  have  occurred 
infrequently  on  older  airplanes,  and  the 
Working  Group  has  a  very  high  degree 
of  confidence  in  the  ability  of  an 
inspections  program  to  detect  the 
damage  before  it  adversely  affects  safety. 

The  Working  Group  reviewed  300 
service  bulletins  related  to  the  long-term 
operation  of  the  Model  707/720  series 
airplanes.  Twenty-nine  of  these  service 
bulletins  were  recommended  to  the 
FAA  for  mandatory  inspection  action  to 
ensure  the  successful  long-term 
operation  of  Model  707/720  series 
airplanes.  The  conditions  addressed  by 
these  service  bulletins,  if  not  corrected, 
could  result  in  degradation  of  the 
structural  capabilities  of  the  affected 
airplanes.  The  FAA  has  concurred  with 
the  Working  Group's  recommendations 
and  has  determined  that  AD  action  to 
mandate  the  inspections  is  warranted  to 
assure  the  continued  airworthiness  of 
the  Model  707/720  fleet. 

The  FAA  has  reviewed  and  approved 
Section  4  and  Appendix  A.4  of  Boeing 
Document  Number  D6-54996.  "Aging 
Airplane  Service  Bulletin  Structural 
Modification  and  Inspection  Program — 
Model  707/720."  Revision  D.  dated 
January  23. 1992.  These  sections  of  the 
Document  reference  9  service  bulletins 
that  describe  inspections  of  the  wings. 
10  service  bulletins  that  describe 
inspections  of  the  fuselage,  2  service 
bulletins  that  describe  inspections  of  the 
door.  6  service  bulletins  that  describe 
inspections  of  the  empennage.  1  service 
bulletin  that  describes  inspections  of  the 
landing  gear,  and  1  service  bulletin  that 
describes  inspections  of  the  engine 
mount  fittings. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  inspections  of  certain  structural 
components  for  cracks,  corrosion,  and 
other  discrepancies,  and  repair  or 
correction,  if  necessary.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  Boeing 
Document  described  previously. 

There  are  approximately  416  Model 
707/720  series  airplanes  of  the  a^ected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  82  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  723  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 


is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  S3 .260.730.  or  $39,765 
per  airplane.  This  total  cost  figure 
assumes  that  no  operator  has  yet 
accomplished  the  proposed 
requirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES   " 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3»-AiRW0RTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 


$39.13    [Ar 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  93-NM-80-AD. 

Applicability:  Model  707/720  series 
airplanes,  as  listed  in  Section  4  and 
Appendix  A.4  of  Boeing  Document  D6- 
54996.  "Aging  Airplane  Service  Bulletin 
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Structural  Modification  and  Inspection 
Program— Model  707/720."  Revision  D.  dated 
January  23, 1992.  certificated  in  any  category. 
Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent 
degradation  of  the  structural  capability  of  the 
airplane,  accomplish  the  following: 

(a)  Accomplish  the  inspections  specified  in 
Section  4  and  Appendix  A. 4  of  Boeing 
Document  Number  D6-54996.  "Aging 
Airplane  Service  Bulletin  Structural 
Modification  and  Inspection  Program — 
Model  707/720,"  Revision  D.  dated  January 
23, 1992.  within  the  times  specified  in 
paragraph  (b)  of  this  AD.  and  thei^after  at 
intervals  not  to  exceed  those  specified  in  the 
Boeing  Document  for  each  inspection. 

(b)  The  maximum  initial  inspection  times 
for  the  inspections  contained  in  Section  4 
and  Appendices  A.4  of  Boeing  Document 
Number  D6-54996,  "Aging  Airplane  Service 
Bulletin  Structural  Modification  and 
Inspection  Program— Model  707/720." 
Revision  D,  dated  lanuary  23. 1992.  shall  be 
prior  to  the  later  of  the  times  specified  in 
either  paragraph  (b)(1)  or  (b)(2i  of  this  AD: 

(1)  The  threshold  for  inspection  time  fbr 
the  inspection  specified  in  the  Boeing 
Document,  measured  as  a  total  (flight  cycles 
or  time-in-service,  as  appropriate) 
accumulated  on  the  airplane:  or 

(2)  The  phase-in  jjeriod  for  the  inspection 
sp>ecified  in  the  Boeing  Document,  measured 
from  a  date  1 5  months  after  the  effective  date 
of  this  AD. 

Note  1:  For  the  purposes  of  this  AD.  the 
"phase-in  period"  is  defined  as  the  allowable 
period  to  accomplish  the  initial  inspection 
when  the  required  threshold  specified  in 
paragraph  (b)(1)  of  this  AD  is  imminent  or 
has  elapsed. 

(c)  If  any  discrepant  condition  identified  in 
the  service  bulletins  (that  are  specified  in  the 
Boeing  Document)  is  found  as  a  result  of  the 
inspections  required  by  this  AD,  prior  to 
further  flight,  accomplish  the  corresponding 
corrective  action  specified  in  the  service 
bulletins. 

(d)  The  terminating  action  for  each 
inspection  required  by  paragraph  (a)  of  this 
AD  consists  of  the  accomplishment  of  the 
modification  specified  in  the  corresponding 
service  bulletin. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACX3),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 


bsued  in  Renton.  Washington,  on  October 
12. 1993. 
Darrell  M.  Pederaon. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  93-25430  Filed  10-15-93;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
21  CFR  Part  1304 

Reporting  on  Psychotropic 
Substances 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  DEA  proposes  to  amend 
its  regulations  to  collect  information 
from  bulk  and  dosage  from 
manufacturers  of  certain  Schedule  III,  IV 
and  V  non-narcotic  substances.  This 
information  is  required  to  meet  United 
States  obligations  under  the  Convention 
on  Psychotropic  Substances,  1971  and 
for  law  enforcement  purposes.  Bulk  and 
dosage  form  manufacturers  of  Schedules 
1  and  II  controlled  substances,  of 
narcotic  controlled  substances  listed  in 
Schedules  III.  IV  and  V.  and  of 
psychotropic  controlled  substances 
listed  in  Schedules  III  and  IV  who 
report  to  DEA  through  the  Automation 
of  Reports  and  Consolidated  Orders 
System  (ARCOS)  will  continue  to  report 
those  substances  under  the  ARCOS 
system. 

DATES:  Comments  and  objections  must 
be  submitted  by  December  17. 1993. 
ADDRESSES:  Comments  and  objections 
should  be  submitted  in  quintuplicate  to 
the  Director,  Office  of  Division  Control, 
Drug  Enforcement  Administration, 
Washington,  DC  20537.  Attention: 
Federal  Register  Representative/CCR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  G.  Thomas  Gitchel,  Chief,  Liaison 
and  Policy  Section,  Office  of  Diversion 
Control,  Washington,  DC  20537, 
Telephone  (202)  307-7297. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  is  a  Party  to  the  Single 
Convention  on  Narcotic  Drugs,  1961  and 
the  Convention  on  Psychotropic 
Substances,  1971.  These  conventions 
require  that  the  U.S.  provide 
information  to  the  United  Nations 
regarding  the  manufacture, 
consumption,  importation,  exportation, 
inventories  and  estimates  of  legitimate 
medical  and  scientific  need  for 
substances  controlled  under  the 
conventions.  Also,  the  Controlled 
Substances  Act  (CSA)  (21  U.S.C.  827(e)) 


requires  manufacturers  of  controlled 
substances  to  submit  reports  to  DEA  to 
meet  U.S.  obligations  under  the  Single 
Convention  on  Narcotic  Drugs  and  the 
Convention  on  Psychotropic 
Substances.  DEA  currently  collects  this 
type  of  information  for  all  substances  in 
Schedules  I  and  II  and  for  narcotics  in 
Schedules  III.  IV  and  V  primarily 
through  the  ARCOS  Systems. 
Additionally.  ARCOS  reporting  for 
certain  Schedule  III  and  IV  psychotropic 
substances  in  required  pursuant  to  21 
CFR  1304.35. 

The  Economic  and  Social  Council 
(ECOSOC)  of  the  United  Nations,  due  to 
increased  concern  over  the  international 
diversion  of  psychotropic  substances  in 
Schedules  III  and  IV,  adopted  a 
resolution  (1991/44)  entitled 
"Prevention  of  Diversion  from 
International  Trade  into  Illicit  Channels 
of  Psychotropic  Substances  Listed  in 
Schedules  III  and  IV  of  the  Convention 
on  Psychotropic  Substances,  1971." 
This  resolution  requested  the  collection 
and  reporting  of  data  on  all 
psychotropic  substances  in  Schedules 
III  and  rV  of  the  Psychotropic  ' 

Convention.  In  particular,  it  was 
requested  that  parties  extend  the  system 
of  assessments  of  annual  medical  and 
scientific  requirements  to  include 
Schedules  III  and  IV  psychotropic 
substances.  These  assessments  are  to  be 
communicated  to  the  International 
Narcotics  Control  Board  (INCB)  on  an 
annual  basis  for  the  purpose  of 
providing  international  guidance  for  the 
manufacture  and  exportation  of  the 
psychotropic  substances  to  prevent 
diversion. 

Current  ARCOS  reporting 
requirements  provide  for  the  submission 
of  reports  on  a  quarterly  basis.  The 
information  to  meet  the  expanded 
reporting  is  needed  only  in  summary 
form  annually,  and  the  current 
provisions  of  21  CFR  1304.35  apply 
only  to  a  limited  number  of  Schedule  III 
and  IV  substances.  Thus,  ARCOS 
reporting  is  inappropriate  to  this  time 
for  the  additional  information  needed  to 
fulfill  the  U.N.  resolution.  In  addition, 
some  manufacturers  who  will  be 
required  to  report  this  information 
currently  do  not  report  to  ARCOS  and 
are  not  familiar  with  the  requirements  of 
that  system.  The  simplified  reporting  for 
U.N.  purposes  would  be  the  most 
feasible  since  the  ARCOS  System  would 
need  extensive  modification  to  handle 
the  anticipated  volume,  and  there  is  a 
learning  process  for  the  manufacturers 
who  do  not  currently  report  which 
would  not  be  a  factor  under  the 
simplified  system.  Therefore,  to 
establish  the  minimum  additional 
reporting,  DEA  proposes  separate 
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reporting  requirements  from  those 
required  under  ARCOS. 

The  Schedule  HI  and  IV  psychotropics 
currently  reported  to  ARCOS  will 
continue  to  be  reported  under  that 
system.  The  list  of  Schedule  ni 
substances  in  Section  1304.35  is  being 
altered;  giutethimide  is  being  removed 
from  the  list  as  it  is  now  a  Schedule  n 
substance;  however,  as  such,  it  will 
continue  to  be  reported  to  ARCOS. 

Bulk  and  dosage  form  manufacturers 
of  certain  nonnarcotic  substances  in 
Schedules  m,  IV  and  V  will  submit 
specified  data  to  DEA  on  an  annual 
basis  for  U.N.  reports.  Such  data  will  be 
reported  as  anhydrous  base  or  acid  and 
must  be  received  by  DEA  no  later  than 
January  31  of  the  year  following  the  year 
for  which  the  data  is  submitted.  The 
data  is  to  be  submitted  on  company 
letterhead  and  signed  by  a  responsible 
official.  It  should  be  noted  that  47 
Schedule  HI.  IV  and  V  non-narcotic 
controlled  substances  are  identified  in 
this  proposed  rule,  but  approximately 
20  of  these  are  currently  marketed  in  the 
U.S. 

In  addition  to  the  above  changes,  all 
references  in  21  CFR  1304.31. 1304.32, 
1304.33.  and  current  1304.38  (to  be 
changed  to  1304.39)  to  the  Drug  Control 
Section  are  being  changed  to  the  Drug 
and  Chemical  Evaluation  Section. 

Pursuant  to  section  3(c)(3)  and 
3(e)(2)(C)  of  E.O.  12291.  this  proposed 
action  has  been  submitted  for  review  to 
the  Office  of  Management  and  Budget, 
and  approval  of  that  office  has  been 
requested  pursuant  to  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980. 
44  U.S.C.  et  seq. 

This  rule  is  not  a  major  rule  for 
purposes  of  Executive  Order  (E.O.) 
12291  of  February  17. 1981.  The 
majority  of  manufacturers  are  not 
considered  to  be  small  entities  whose 
interests  are  to  be  considered  under  the 
provisions  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601  et  seq.  Therefore,  the 
Director  of  the  Office  of  Diversion 
Control  has  concluded  that  there  will  be 
no  significant  impact  on  small  entities. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  12612.  and  it 
has  been  determined  that  the  proposed 
rule  has  no  implications  which  would 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  21  CFR  Part  1304 

Drug  traffic  control.  Reporting 
requirements. 

For  reasons  set  out  above,  21  CFR  part 
1304  is  proposed  to  be  amended  as 
follows: 


PART  1304— {AMENDED] 

1.  The  authority  citation  for  part  1304 
remains  as  follows: 

Authority:  21  U.S.C.  821.  827.  871(b).  958, 
965.  unless  otlierMrise  noted. 

2.  Section  1304.34  is  proposed  to  be 
revised  to  read  as  follows: 

§1304.34    Reports  gerwrstly. 

(a)  All  reports  required  by  §§  1304.35. 
1304.37  and  1304.38  shall  be  filed  with 
the  ARCOS  Unit.  P.O.  Box  28293. 
Central  Station.  Washington.  DC  20005. 
on  DEA  Form  333,  or  on  media  which 
contains  the  data  required  by  DEA  Form 
333  and  which  is  acceptable  to  the 
Administration. 

(b)  All  reports  required  by  Section 
1304.36  shall  be  filed  with  the  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  in  the  manner 
specified  in  §  1304.36(c). 

(c)  References  to  DEA  Form  234  in 

§§  1304.31  and  1304.32  shall  be  deemed 
to  refer  equally  to  DEA  Form  333. 

3.  Section  1304.35  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(c)  to  read  as  follows: 

%  1 304.35    Reports  from  manutacturers  of 
tMJik  materials  or  dosage  units. 

•        •        •        •        • 

(a)  Substances  covered.  Reports  shall 
include  data  on  each  controlled 
substance  listed  in  Schedules  I  and  II. 
on  each  narcotic  controlled  substance 
listed  in  Schedules  HI,  IV  and  V,  and  on 
each  psychotropic  controlled  substance 
listed  in  Schedules  III  and  IV  as 
identified  below: 

Schedule  m 

(1)  Benzphetamine; 

(2)  Cyciobarbital; 

(3)  Methyprylon;  and 

(4)  Phendimetrazine. 

Schedule  IV 

(1)  Barbital: 

(2)  Diethylproprion  (Amfepramooe); 

(3)  Ethchlorvynol; 

(4)  Ethinamate; 

(5)  Lefetaraine  (SPA): 

(6)  Mazindol; 

(7)  Meprobamate; 

(8)  Methylphenobarbital; 

(9)  Phenobarbital; 

(10)  Phentermine:  and 
(ll)Pipradrol. 

Data  shall  be  presented  in  such  a 
manner  as  to  identify  the  particiilar 
form,  strength,  and  trade  name,  if  any. 
of  the  product  containing  the  controlled 
substance  for  which  the  report  is  being 
made.  For  this  purpose,  persons  filing 
reports  shall  utilize  the  National  Drug 
Code  Number  assigned  to  the  product 
under  the  National  Drug  Code  System  of 
the  Food  and  Drug  Administration. 


(b)* 


•  • 


(c)  Inventories  reported.  Reports  shall 
provide  data  on  the  stocks  of  fiach 
reported  controlled  substance  on  hand 
as  of  the  close  of  business  on  December 
31  of  each  year.  These  reports  shall  be 
filed  no  later  than  )anuary  15  of  the 
following  year. 

4.  Sections  1304.36  through  1304.38 
are  proposed  to  be  redesignated  as 
§§  1304.37  through  1304.39 
respectively,  and  a  new  §  1304.36  is 
proposed  to  be  added  to  read  as  follows: 

$1304,36    Reports frommaniifacturers of 
non-narcotic  bulk  matertais  or  dosage  units 
listed  In  Schedules  ill,  IV  and  V. 

Reports  required  under  this  section 
are  for  the  purp)ose  of  fulfilling  certain 
United  States  obligations  to  the  United 
Nations.  Reports  shall  be  filed  no  later 
than  January  31  of  the  year  following 
the  calendar  year  for  which  the  report 
is  required.  Eteta  shall  be  reported  in 
grams  as  anhydrous  base  or  add  and  not 
as  salt.  Manufacturers  of  both  bulk 
material  and  dosage  units  must  submit 
information  required  by  paragraph  (b). 

Each  person  who  is  registered  to 
manufacture  controlled  substances 
listed  in  Schedules  HI.  IV  or  V  in  bulk 
or  dosage  form  shall  report  as  follows: 

(a)  Substances  covered.  Reports  shall 
include  data  on  each  controlled 
substance  listed  in  Schedules  m.  IV  and 
V  as  identified  below: 

Schedule  m 

(1)  Allobarbital: 

(2)  Butabarbital; 

(3)  Butalbital; 

(4)  Secbutabarbital;  and 

(5)  Vinylbital 

Schedule  IV 

(1)  Aiprazolam; 

(2)  Bromazepam; 

(3)  Camazepaun: 

(4)  Catiline  ((-f  )-norpseudoepbedrine); 

(5)  Chlordiazepoxide: 

(6)  Clobazam; 

(7)  Clonazepam; 

(8)  Clorazepate; 

(9)  Clotiazepam; 

(10)  Cloxazolam; 

(11)  Delorazepam; 

(12)  Diazepam: 

(13)  Estazolam; 

(14)  Ethyl  loflazepate: 

(15)  Fencarofamin: 

(16)  Fenproporex; 

(17)  Fludiazepam: 

(18)  Flunitrazepam; 

(19)  Flurazepam; 

(20)  Halazeparn; 

(21)  Haloxazolam; 

(22)  Ketazolam; 

(23)  Loprazolam; 

(24)  Lorazepam; 

(25)  Lonnetazepam: 

(26)  Medazepam; 

(27)  Mefienorex: 
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(28)  Midazolam: 

(29)  Niinetrazapam; 

(30)  Nitrazepam; 

(31)  Nordiazepam: 

(32)  Oxazepam; 

(33)  Oxazolam; 

(34)  Pemoline; 

(35)  Pentazocine; 

(36)  Pinazepam; 

(37)  Prazepam; 

(38)  Temazepam: 

(39)  Tetrazepam;  and 

(40)  Triazolam. 

ScheduleV 

(1)  Butf^norphine;  and 

(2)  Pyr^lerone. 

(b)  Each  person  who  is  registered  to 
manufacture  controlled  substances 
listed  in  paragraph  (a)  of  this  section  in 
bulk  or  dosage  form  shall  provide  data 
on  each  substance  for  each  calendar 
year  to  include  the  following 
information: 

(1)  Company 

(2)  Address 

(3)  Contact  Person 

(4)  Telephone  Number 

(5)  Type  of  Manufacturer  (bulk  or 
dosage  form) 

(6)  Controlled  Substance 

(7)  Schedule 

(8)  DEA  Controlled  Substance 
Number 

(9)  Beginning  Inventory  as  of  opening 
of  business  on  January  1  (list  separate 
figures  on  the  following): 

(i)  In-process  material  (all  forms) 

(ii)  Bulk  controlled  substance  ready 
for  transfer,  conversion  or  sale 

(iii)  Finished  dosage  forms  (in  bulk 
andJoT  packaged) 

(iv)  Other  materials  (specify) 

(10)  Acquisitions  during  the  calendar 
year  (list  separate  figures  on  the 
following): 

(i)  Manufactured  (bulk  manufacturers 
only) 

(ii)  Domestic  procurements  (transfers/ 
purchases) 

(iii)  Importations 

(iv)  Returns  by  customers  for  credit, 
salvage,  rework,  etc. 

(v)  Purchases  from  other  bulk 
manufacturers 

(vi)  Other  acquisitions  (specify) 

(11)  Dispositions  during  the  calendar 
year  (list  separate  figures  on  the 
following): 

(i)  Domestic  sales  to: 

(A)  Dosage  form  and  other 
manufacturers  (specify  type) 

(B)  Retail  Level 

(C)  Researchers 

(D)  Distributors  (wholesalers) 

(E)  Federal,  state  or  county  agencies 
(ii)  Transfers 

(iii)  Exportations 

(iv)  Used  in  chemical  conversion  to 
other  drugs 


(v)  Losses 

(vi)  Authorized  destructions 

(vii)  Returns  to  suppliers 

(viii)  Other  dispositions  (speciM 

(12)  Year-End  Inventory  as  of  close  of 
business  on  December  31  (list  separate 
figiires  on  the  following): 

(i)  In-process  material  (all  forms) 

(ii)  Bulk  controlled  substance  ready 
for  transfer,  conversion  or  sale 

(iii)  Finished  dosage  forms  (in  bulk 
and/or  packaged) 

(iv)  Other  materials  (specify) 

(13)  Amount  of  material  used  during 
the  calendar  year  for  the  production  of 
dosage  form  products  in  Schedule  IH, 
IV,  or  V  (list  each  item  and  amoimt 
separately). 

(14)  Amount  of  material  used  during 
the  calendar  year  for  the  production  of 
excluded,  excepted  or  exempted 
preparations  (list  each  item  and  amount 
separately). 

(15)  Amount  of  material  used  during 
the  calendar  year  for  the  production  of 
non-control  substances  (list  each  item 
and  amount  separately). 

(c)  Reports  required  under  this  section 
shall  be  submitted  on  company 
letterhead  and  signed  by  a  responsbile, 
appropriate  official. 

H  1304.41-1304.33, 1304.39    [Amended] 

5.  In  addition  to  the  amendments  set 
forth  above,  in  21  CFR  1304  remove  the 
words  "Drug  Control  Section"  and  add, 
in  their  place,  the  words  "Drug  and 
Chemical  Evaluation  Section"  in  the 
following  places: 

(a)  Section  1304.31  (a); 

(b)  Section  1304.32  (a); 

(c)  Section  1304.33  (a);  and 

(d)  Section  1304.39  (a). 

Dated:  Septeml>er  22, 1993. 
Gene  R.  Haislip, 

Director,  Office  of  Diversion  Control,  Drug 
Enforcement  Administration. 
IFR  Doc.  93-25469  Filed  10-15-93;  8:45  am) 
MLUNQ  COOC  4410-OMI 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[PS-16-03] 
RIN  154S-AR50 

Recapture  of  UFO  Benefits;  Hearing 
Cancellation 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasxiry. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 


hearing  on  proposed  regulations  that 
describe  the  events  that  trigger  the 
recapture  of  LIFO  benefits  under  section 
1363(d)  of  the  Internal  Revenue  Code  of 
1986  (Code)  when  a  C  corporation  elects 
to  become  an  S  corporation  or  merges 
into  an  S  corporation  in  a  tax-free 
reorganization. 

DATES:  The  public  hearing  originally 
scheduled  for  Monday,  October  25, 
1993,  beginning  at  10  a.m.  is  cancelled. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Carol  Savage  of  the  Regulations  Unit, 
Assistant  Qiief  Counsel  (Corporate). 
(202)  622-8452  or  (202)  622-7190  (not 
toll-free  numbers). 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  section  1363(d)  of  the 
Internal  Revenue  Code.  A  notice  of 
public  hearing  appearing  in  the  Federal 
Register  for  Wednesday,  August  18, 
1993  (58  FR  43828),  announced  that  the 
public  hearing  on  the  proposed 
regulations  would  be  held  on  Monday. 
October  25, 1993,  beginning  at  10  a.m., 
in  the  Commissioner's  Conference 
Room,  room  3313.  Interna!  Revenue 
Service  Building,  1111  Constitution 
Avenue  NW.,  Washington,  DC. 

The  public  hearing  scheduled  for 
Monday,  October  25. 1993,  has  been 
cancelled. 
Dak  D.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 
IFR  Doc.  93-25468  Filed  10-15-93;  8:45  am) 

BltUNOCODE  4830-01-U 


Bureau  of  Alcohol,  Tobacco,  and 
Firearms 

27  CFR  Part  5 

[Notice  No.  782;  R«:  Notice  No.  780; 
91F00OP] 

RIN:  1512-AB22 

Alteration  of  Class  and  Type:  Vodka 

AGENCY:  Bureau  of  Alcohol,  Tobacco, 

and  Firearms  (ATF),  Department  of  the 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking; 

extension  of  comment  period. 

SUMMARY:  This  document  extends  the 
comment  period  for  Notice  No.  780,  a 
notice  of  proposed  rulemaking  (NPRM) 
published  in  the  Federal  Register  on 
September  1, 1993.  Notice  No.  780 
solicited  comments  on  a  proposal  by  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  to  amend  the 
regulations  authorizing  the  use  of  a  trace 
amount  (defined  as  up  to  300  milligrams 
per  liter  or  300  ppm)  of  citric  acid  in  the 
production  of  vodka,  without  changing 
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its  designation  as  vodka.  Because  citric 
acid  is  not  an  essential  component  of 
vodka.  ATF  proposes  amending 
regulations  which  regulate  the  additions 
of  substances  to  distilled  spirits,  rather 
than  the  regulations  on  the  standard  of 
identity  of  vodka.  Under  this  proposal, 
vodka  made  with  a  concentration  of 
citric  acid  greater  than  300  ppm  would 
be  designated  "flavored  vodka"  or 
labeled  with  a  fanciful  name.  Recently. 
ATF  received  a  request  from  the 
Distilled  Spirits  Council  of  the  United 
States,  Inc.  (DISCUS)  for  an  extension  of 
the  comment  period  in  order  to  provide 
sufficient  time  for  all  interested  parties 
to  respond  to  the  issues  addressed  in  the 
NPRM. 

DATES:  Comments  must  be  received  on 
or  before  January  3, 1994. 
ADDRESSES:  Send  written  comments  to: 
Chief,  Wine  and  Beer  Branch,  Bureau  of 
Alcohol.  Tobacco  and  Firearms.  P.O. 
Box  50221.  Washington  EX:.  20091- 
0221.  ATTEN:  Notice  No.      Comments 
not  exceeding  three  pages  may  be 
submitted  by  facsimile  transmission  to 
(202) 927-8602. 

FOft  FURTHED  INf OfWMTKM  COffTACT: 
David  W.  Brokavv.  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue 
NW.,  Washington.  DC.  20226,  (202) 
927-8230. 

SUPPLEMENT APY  INf  ORMATION: 
Background 

On  September  1, 1993,  ATF  published 
Notice  No.  780  in  the  Federal  Register 
(58  FR  46141)  soliciting  comments  on  a 
proposal  to  amend  27  CFR  5.23(a)(3)(ii) 
authorizing  the  use  of  a  trace  amount 
(defined  as  up  to  300  milligrams  per 
liter  or  300  ppm)  of  citric  acid  in  the 
production  of  vodka,  without  changing 
its  designation  as  vodka.  Because  citric 
acid  is  not  an  essential  component  of 
vodka,  ATF  is  proposing  to  amend  27 
CFR  5.23  which  regulates  additions  of 
substances  to  distilled  spirits,  rather 
than  27  CFR  5.22(a)(1)  which  is  the 
standard  of  identity  of  vodka.  Under 
this  proposal,  vodka  made  with  a 
concentration  of  citric  acid  greater  than 
300  ppm  would  be  designated  "flavored 
vodka"  or  labeled  with  a  fanciful  name 
under  27  CFR  part  5. 

Ih  Notice  No.  780,  ATF  requested 
comments  from  ail  interested  parties. 
ATF  is  particularly  interested  in 
comments  concerning  the  sensory 
threshold  citric  acid  levels  of  vodka  (the 
level  at  which  vodka  would  be  without 
distinctive  character,  aroma,  taste,  or 
color  to  a  ma}ority  of  people.)  In  that 
regard.  ATF  is  interested  in  comments 
concerning  citric  acid  levels  higher  or 
lovver  than  the  proposed  maximum  level 


of  300  ppm.  Also,  ATF  is  interested  in 
comments  concerning  the  methodology 
and  results  of  the  studies  conducted  by 
Heublein  and  OS&E,  as  well  as  ATF's 
interpretation  of  the  same. 

The  comment  period  for  Notice  No. 
780  was  scheduled  to  close  on  October 
18,  1993.  Recently.  ATF  received  a 
request  from  DISCUS,  a  national  trade 
association  representing  producers  and 
marketers  of  distilled  spirits  sold  in  the 
United  States,  for  an  extension  of  the 
comment  period.  DISCUS  feels  that  this 
extension  "is  necessary  to  permit,  inter 
alia,  the  industry  to  undertake  a  critical 
analysis  of  the  methodology  employed 
by  the  Bureau,  to  conduct  testing 
concerning  the  appropriateness  of 
sensory  threshold  for  citric  add,  and  to 
analyze  and  assess  the  results  of  any 
such  testing."  DISCUS  further  believes 
that  "Itlhe  issues  implicated  in  Notice 
No.  780  have  maior  import  to  the 
industry  generally  and  extend  beyond 
the  scope  of  the  specific  matters  raised 
in  the  rulemaking." 

In  consideration  of  this  request,  ATF 
has  determined  that  in  addition  to  the 
45  days  already  provided  for  in  Notice 
No.  780,  an  extension  of  75  days  is 
appropriate.  Therefore*  the  comment 
period  for  Notice  No.  780  will  be 
extended  to  January  3, 1994. 

Drafting  Information 

The  principal  author  of  this  document 
is  E)evid  W.  Brokaw.  Wine  and  Beer 
Branch.  Bureau  of  Alcohol,  Tobacco, 
and  Firearms. 

Autborily:  This  notice  is  issued  under  the 
authority  in  27  U.S.C  205. 

Signed:  October  14, 1993. 
Daniel  R.  Blacky 

Acting  Director. 

[FR  Doc.  93-25603  Filed  10-15-93;  8:45  am) 
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DEPARTMENT  OF  THE  tNTERtOR 

Office  of  Surface  Minhig  Reclamation 
and  Enforcement 

30CFRPart925 

Missouri  Permanent  Regutatory 
Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing  on  proposed  amendment. 

SUMMARY:  OSM.is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
Missouri  permanent  regulatory  program 
(hereinafter,  the  "Missouri  program") 


under  the  Surfice  Mining  Controi  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
changes  to  provisions  of  the  Missouri 
statutes  pertaining  to  its  alternative 
bonding  system.  The  amendment  is 
intended  to  revise  the  State  program  to 
be  consistent  with  the  corresponding 
Federal  standards,  clarify  ambiguities, 
improve  operational  efficiency,  and  at 
the  State's  own  initiative  to  improve  its 
program. 

Tnis  document  sets  forth  the  times 
and  locations  that  the  Missouri  program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  procedures  that  wiU  be 
followed  regarding  the  public  bearing,  if 
one  is  requested. 

DATES:  Written  comments  must  be 
received  by  4  p.m.,  cd.t.,  Novwnber  17, 
1993.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  November  12,  1993.  Requests  to 
present  oral  testimony  at  the  hearing 
must  be  received  by  4  pjn.,  cd.t.  on 
November  2, 1993. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Jerry  R. 
Ennis  at  the  address  listed  below. 

Copies  of  the  Missouri  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Moruiay 
through  Friday,  excluding  hoiidavs. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Kansas  Qty  Field 
Office. 
Jerry  R.  Ennis,  Director,  Kansas  Gty 

Field  Office,  Office  of  Surface  Mining 

Reclamation  and  Enforcement.  934 

Wyandotte.  Room  500.  Kansas  Qty. 

MO  64105,  Telephone:  (816)  374- 

6405. 
Missouri  Department  of  Natural 

Resources,  Land  Reclamation 

Program.  205  Jefferson  Street,  P.O. 

Box  176.  Jefferson  City.  MO  65102. 

Telephone:  (314)  751-4041. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerry  R.  Ennis,  telephone:  (816)  374- 
6405. 

SUPPLEMENTARY  MPORMATION: 

1.  Background  on  the  Missouri  Program 

On  November  21.  1980,  the  S^-cretary 
of  the  Interior  conditionally  approved 
the  Missouri  program.  General 
background  information  on  the  Missouri 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  of  tiw 
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Missouri  program  can  be  found  in  the 
November  21. 1980.  Federal  Register 
(45  FR  77017).  Subsequent  actions 
concerning  Missouri's  program  and 
program  amendments  can  be  found  at 
30  CFR  925.12,  925.15,  and  925.16. 

II.  Proposed  Amendment 

By  letter  dated  September  24. 1993. 
(Administrative  Record  No.  MO-575) 
Missouri  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Missouri  submitted  the 
proposed  amendment  with  the  intent  of 
satisfying  the  required  program 
amendments  at  30  CFR  925.16(g)  and  at 
its  own  initiative  to  improve  its 
program. 

The  sections  of  the  Revised  Statutes  of 
Missouri  (RSMo)  that  are  proposed  for 
amendment  are  discussed  briefly  below: 

(1)  Section  444.805(8)  Full  Cost  Bond 

Missouri  proposes  to  remove  its 
definition  of  a  full  cost  bond  and  the 
option  of  a  permittee  to  not  participate 
in  the  alternative  bonding  system. 

(2)  Section  444.805(16)  Phase  I 
Reclamation  Bond 

Missouri  proposes  to  revise  the 
defmition  of  the  Phase  I  reclamation 
bond  to  require  that  no  less  than  80- 
percent  of  the  bond  may  be  released 
upon  successful  completion  of  Phase  I 
reclamation  with  the  rest  of  the  bond 
remaining  in  effect  until  Phase  III 
liability  is  released. 

(3)  Section  444.830.1.  Phase  I 
Reclamation 

Missouri  proposes  to  revise  this 
section  to  remove  the  option  of  a 
permittee  to  Tile  a  full  cost  bond  and  to 
require  that  the  amount  of  the  Phase  I 
reclamation  bond  and  the  coal  mine 
land  reclamation  fund  be  sufficient  to 
assure  the  completion  of  the 
reclamation  plan  if  the  work  had  to  be 
performed  by  the  commission  in  event 
of  forfeiture. 

(4)  Section  444.830.3.  Alternative 
Bonding  System 

Missouri  proposes  to  clarify  that  it 
may  adopt  an  alternative  bonding 
system  that  will  achiave  the  objectives 
and  purposes  of  the  bonding  program 
pursuant  to  this  section  and  which  is 
consistent  with  or  pursuant  to  the 
purposes  of  P.L  95-87,  the  Surface 
Mining  Control  and  Reclamation  Act. 

(5)  Section  444.875.1.  Release  of 
Performance  Bond 

Missouri  proposes  to  add  the 
requirement  that  at  the  time  of  final 
Phase  III  bond  release  submittal,  the 
operator  shall  include  evidence  that  an 


affidavit  has  been  recorded  with  the 
recorder  of  deeds  in  the  county  where 
the  mined  land  is  located,  generally 
describing  the  parcel  or  parcels  of  land 
where  operations  such  as  underground 
mining,  auger  mining,  covering  of  slurry 
ponds,  or  other  underground  activities 
occurred  which  could  impact  or  limit 
future  use  of  that  land.  This  requirement 
shall  be  applicable  to  mined  land  where 
Phase  I  reclamation  was  completed  on 
or  after  September  1, 1992. 

(6)  Section  444.950.1.  Bond  Amounts 

Missouri  proposes  to  revise  this 
section  by  removing  the  option  for  an 
operator  to  file  a  full  cost  bond  and 
require  that  the  Phase  I  bond  be  at  a 
minimum  $2,500  per  permitted  acre  for 
every  acre  permitted  and  bonded  on  the 
effective  date  of  this  section,  unless  the 
Phase  I  reclamation  bond  has  been 
released  pursuant  to  section  444.875, 
except  that  it  shall  be  a  minimum  of 
$10,000  per  acre  for  the  coal  preparation 
area.  The  Phase  I  reclamation  bond  for 
areas  other  than  coal  preparation  areas 
may  be  adjusted  annually  by  the 
commission  based  upon  calculations 
conducted  by  the  director,  but  shall  not 
be  increased  by  more  than  $250  p>er  year 
per  acre  or  a  maximum  of  $5,000  per 
acre.  The  Phase  I  bond  for  coal 
preparation  areas  may  also  be  adjusted 
annually  by  the  commission  based  upon 
calculation  conducted  by  the  director, 
but  shall  not  be  increased  by  more  than 
$500  per  year  per  acre  or  a  maximum  of 
$15,000  per  acre.  The  changes  shall  be 
proposed  by  the  commission  through 
the  normal  rulemaking  process.  The 
calculations  of  the  minimum  Phase  I 
reclamation  amount  required  shall 
depend  upon  the  reclamation 
requirements  of  the  approve  permits, 
and  shall  reflect  the  probable  difficulty 
of  reclamation  giving  consideration  to 
such  factors  as  site  topography,  geology, 
hydrology ,and  revegetation  potential.  In 
no  case  shall  the  Phase  I  reclamation 
bond  be  less  than  $10,000  per  permit, 
except  that  for  those  operators  with  less 
than  1,000  bonded  acres,  the  minimum 
bond  shall  be  the  equivalent  of  20  acres 
of  Phase  I  reclamation  bond  for  each 
acre  of  open  pit.  as  determined  by  the 
approved  mining  plan. 

(7)  Sections  444.950.2..  3..  4..  5..  6..  7.. 
and  8.  Review  and  Approval  by  the 
^4issouri  Joint  Committee  on 
Administrative  Rules 

Missouri  proposes  that  no  rule  or 
portion  of  a  rule  promulgated  under  this 
chapter  shall  become  effective  until  it 
has  been  approved  by  the  joint 
committee  on  administrative  rules  in 
accordance  with  the  procedures 
provided  herein,  and  the  delegation  of 


the  legislative  authority  to  enact  law  by 
the  adoption  of  such  rules  is  dependent 
upon  the  power  of  the  joint  committee 
on  administrative  rules  to  review  and 
suspend  rules  pending  ratification  by 
the  Senate  and  the  House  of 
Representatives  as  provided  herein. 

Upon  filing  any  proposed  rule  with 
the  Secretary  of  State,  the  filing  agency 
shall  concurrently  submit  such 
proposed  rule  to  the  committee  which 
may  hold  hearings  upon  any  proposed 
rule  or  portion  thereof  at  any  time. 

A  final  order  of  rulemaking  shall  not 
be  filed  with  the  Secretary  of  State  until 
30  days  after  such  final  order  of 
rulemaking  has  been  received  by  the 
committee.  The  committee  may  hold 
one  or  more  hearings  upon  such  final 
order  of  rulemaking  during  the  30  day 
period.  If  the  committee  does  not 
disapprove  such  order  of  rulemaking 
within  the  30  day  period,  the  filing 
agency  may  file  such  order  of 
rulemaking  with  the  Secretary  of  State 
and  the  order  of  rulemaking  shall  be 
deemed  approved. 

The  committee  may,  by  majority  vote 
of  the  members,  suspend  the  order  of 
rulemaking  or  portion  thereof  by  action 
taken  prior  to  the  filing  of  the  final  order 
of  rulemaking  only  for  one  or  more  of 
the  following  grounds:  (1)  An  absence  of 
statutory  authority  for  the  proposed 
rule;  (2)  an  emergency  relating  to  public 
health,  safety,  or  welfare;  (3)  the 
proposed  rule  is  in  confiict  with  State 
law;  or  (4)  a  substantial  change  in 
circumstance  since  enactment  of  the  law 
upon  which  the  proposed  rule  is  based. 

If  the  committee  disapproves  any  rule 
or  portion  thereof,  the  filing  agency 
shall  not  file  such  disapproved  portion 
of  any  rule  with  the  Secretary  of  State 
and  the  Secretary  of  State  shall  not 
publish  in  the  Missouri  Register  any 
final  order  of  rulemaking  containing  the 
disapproved  portion. 

If  the  committee  disapproves  any  rule 
or  portion  thereof,  the  committee  shall 
report  its  findings  to  the  Senate  and  the 
House  of  Representatives.  No  rule  or 
portion  thereof  disapproved  by  the 
committee  shall  take  effect  so  long  as 
the  Senate  and  the  House  of 
Representatives  ratifies  the  act  of  the 
joint  committee  by  resolution  adopted 
in  each  house  within  30  legislative  days 
after  such  rule  or  portion  thereof  has 
been  disapproved  by  the  joint 
committee. 

Upon  adoption  of  a  rule  as  provided 
herein,  any  such  rule  or  portion  thereof 
may  be  suspended  or  revoked  by  the 
general  assembly  either  by  bill  or, 
pursuant  to  section  8,  article  IV,  of  the 
constitution,  by  concurrent  resolution 
upon  recommendation  of  the  joint 
committee  on  administrative  rules.  The 
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committee  shall  be  authorized  to  hold 
hearings  and  make  recommendations 
pursuant  to  the  provisions  of  section 
536.037.  RSMo.  The  Secretary  of  State 
shall  pcbiish  in  the  Nfissouri  Register, 
as  soon  as  practicable,  notice  of  the 
suspension  or  revocation. 

(8)  Section  444.950.J0.  Self  Bond  and 
Ahemaiive  Bond 

Missouri  proposes  to  clarify  that  it 
may  accept  a  self  bond  for  the  phase  I 
reclamation  bond  and  adopt  an 
alternative  bonding  system  that  will 
achieve  the  objectives  and  purposes  of 
the  bonding  program  pursuvit  to  this 
section  and  which  is  consistent  with  or 
pursuant  to  the  purposes  of  P.L  95-87, 
the  Surface  Mining  Control  and 
Reclamation  AcL 

19)  Section  444.950.11.  Retease  of  Bond 

Missouri  proposes  to  require  that  at 
the  completion  of  Phase  I  reclamation, 
tbe  commission  may  release  no  less 
than  80  percent  of  the  Phase  I 
reclamation  bond.  The  remaining  Phase 
I  reclamation  bond  shall  remain  in  effect 
until  Phase  IH  liability  is  released.  In  the 
event  of  forfeiture,  the  total  amount  of 
the  Phase  I  reclamation  bond  filed  shall 
be  available  for  the  completion  of  all 
phases  of  reclamation. 

(iO)  Section  444.960.1.  Coat  Mine  Land 
Reclamation  Fund 

Missouri  proposes  to  renM>ve  the 
option  of  an  operator  to  not  participate 
in  the  alternative  bonding  system  by 
filing  a  full  cost  bond. 

(11)  Section  444.960.5.  Assessments  to 
the  Fund 

Missouri  proposes  to  revise  this 
section  to  require  that  assessments 
continue  to  be  allocated  to  the  40- 
percent  portion  of  the  fund  until  enough 
moneys  have  accumulated  to  complete 
reclamation  of  those  permits  that  have 
been  revoked  by  the  commission  prior 
to  September  1, 1988,  rather  than 
ending  contributions  arbitrarily  on 
September  1, 1993.  After  that  time  all 
moneys  will  be  assessed  into  the  60- 
percent  fund.  The  moseys  within  the 
respective  funds  may  be  utiHzed  by  the 
cooimission  on  any  aspect  of 
reclamation  rather  than  limiting  the  use 
of  the  60-percent  fund  to  Phase  I 
reclamation. 

(12)  Section  444.965.1.  and  3.  Payment 
of  Assessments 

Missouri  proposes  to  remove  the 
option  of  an  operator  to  not  participate 
in  the  alternative  bonding  sjrstem  by 
nUng  a  full  cost  bond. 


(13)  Section  444.965.4.  Bate  of 
Assessment 

Missouri  proposes  to  clarify  that  if  the 
assessment  rate  changes  because  the 
fund  would  exceed  $7  million  and  then 
later  the  fund  balance  falls  below  $7 
million,  a  lower  rate  of  assessment 
cannot  be  utilized  until  enough  money 
has  accumulated  in  the  40-percent  pool 
to  complete  reclmnation  on  sites 
revoked  prior  to  September  1. 1988. 
rather  than  the  arbitrary  date  of 
September  1. 1993. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(b).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Missouri  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issue  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  ^e 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Kansas  Qty  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
pubhc  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATKJN  CONTACT  by  4  p.m..  c.d-L. 
November  2. 1993.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  testify  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  pubhc  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so.  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persoos  pcesant  in  the 
audience  who  wish  to  testify  have  been 
heard. 


Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meetinf .  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  OSM  office 
listed  under  FOR  FURTHER  »«FORilATK)N 
COHTACT.  All  such  meetings  will  be 
open  to  the  pubhc  and,  if  possible, 
notices  of  meetings  wiH  be  posted  at  the 
locations  listed  under  ADDRESSES.  A 
written  summary  of  each  meeting  will 
be  made  a  part  of  the  administrative 
record. 

IV.  Procedural  DMenwsatiow 

Compliance  With  tbe  National 
Environmental  Policy  Act 

No  en\'ironmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C  1292ld)l 
provides  that  agency  decisions  on 
projjosed  State  regulatory  program 
provisions  do  not  ccmstituto  maior 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  Natiooal 
Environmental  Policy  Act,  42  U.S.C 
4332(2)(q. 

Executive  Order  12866 

This  proposed  rule  is  not  considered 
a  significant  regulatory  action  under  the 
criteria  of  section  3{f)  of  Executive 
Ordm- 12866.  Therefore,  review  by  the 
Office  of  Management  and  Budget  under 
section  6  of  the  Executive  Order  is  not 
required  prior  to  publication  in  the 
Federal  Register. 

Compliance  With  the  Regulatory 
Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  smell  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.).  The  State  suboiittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  (Ntunulgated 
by  OSM  will  be  implentented  by  tbe 
State.  In  making  the  determination  as  ta 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 
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Compliance  With  Executive  Order 
12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  lustice  Reform]  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  requirements  of  30  CFR 
parts  730,  731,  and  732  have  been  met. 

Compliance  With  the  Paperwork 
Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq. 

V.  List  of  Subjects  in  30  CFR  Part  925 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  October  8. 1993. 
Raymond  L.  Lowrie, 

Assistant  Director,  Western  Support  Center. 
|FR  Doc  93-25410  Filed  10-15-93;  8:45  ami 
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30  CFR  Part  925 

Missouri  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
Missouri  permanent  regulatory  program 
(hereinafter,  the  "Missouri  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
changes  to  provisions  of  the  Missouri 
statutes  pertaining  to  civil  penalties. 
The  amendment  is  intended  to  revise 


the  State  program  to  be  consistent  with 
the  corresponding  Federal  standards, 
clarify  ambiguities,  improve  operational 
efficiency,  and  at  the  State's  own 
initiative  to  improve  its  pro^m. 

This  notice  sets  forth  tne  times  and 
locations  that  the  Missouri  program  and 
proposed  amendment  to  the  program  are 
available  for  public  inspection,  the 
comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed  amendment, 
and  procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  by  4  p.m.,  c.d.t.  November  17, 
1993.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  Noveml)er  12, 1993.  Requests  to 
present  oral  testimony  at  the  hearing 
must  be  received  by  4  p.m..  c.d.t.  on 
November  2, 1993. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Jerry  R. 
Ennis  at  the  address  listed  below. 

Copies  of  the  Missouri  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Kansas  City  Field 
Office. 

Jerry  R.  Ennis,  Director,  Kansas  City  Field 
Cfffice.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  934 
Wyandotte,  Room  500,  Kansas  City,  MO 
64105  Telephone:  (816)  374-6405. 

Missouri  Department  of  Natural  Resources, 
Land  Reclamation  Program,  205  Jefferson 
Street.  P.O.  Box  176.  Jefferson  City.  MO 
65102.  Telephone:  (314)  751-4041. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jerry  R.  Ennis,  telephone:  (816)  374- 
6405. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Missouri  Program 

On  November  21, 1980.  the  Secretary 
of  the  Interior  conditionally  approved 
the  Missouri  program.  General 
background  information  on  the  Missouri 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  of  the 
Missouri  program  can  be  found  in  the 
November  21, 1980,  Federal  Register 
(45  FR  77017).  Subsequent  actions 
concerning  Missouri's  program  and 
program  amendments  can  be  found  at 
30  CFR  925.12. 925.15.  and  925.16. 

n.  Proposed  Amendment 

By  letter  dated  September  24, 1993, 
(Administrative  Record  No.  MO-576) 


Missouri  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Missouri  submitted  the 
proposed  amendment  with  the  intent  of 
satisfying  the  required  program 
amendment  at  30  CFR  925.16(i)  and  at 
the  States  own  initiative  to  improve  its 
program. 

The  sections  of  the  Revised  Statues  of 
Missouri  (RSMo)  that  are  proposed  for 
amendment  are  discussed  briefly  below: 

(1)  Section  444.870.3.  Contesting  a 
Penalty 

Missouri  proposes  to  revise 
procedures  for  the  operator  to  contest 
either  the  amount  of  the  penalty  or  the 
fact  of  the  violation  rather  than  the 
notice. 

(2)  Section  444.870.5..  6„  7.,  and  8. 
Administrative  Penalties 

Missouri  proposes  to  delete  the  old 
language  at  these  sections  and  replace  it 
to  require  that  any  person  who  willfully 
and  knowingly  violates  a  condition  of  a 
permit  or  fails  or  refuses  to  comply  with 
any  order  issued  under  §  444.885  or 
§  444.900,  or  any  order  incorporated  in 
a  final  decision  issued  by  the 
commission,  except  an  order 
incorporated  in  a  decision  issued  under 
subsection  2  of  this  section  shall,  upon 
conviction,  be  punished  by  a  fine  of  not 
more  than  $10,000,  or  by  imprisonment 
for  not  more  than  1  year  or  both. 

Whenever  a  corporate  permittee 
violates  a  condition  of  a  permit  or  fails 
or  refuses  to  comply  with  any  order 
issued  under  §  444.885,  or  any  order 
incorporated  in  a  final  decision  issued . 
by  the  commission  except  an  order 
incorporated  in  a  decision  issued  under 
subsection  2  of  this  section,  any 
director,  officer,  or  agent  of  such 
corporation  who  willfully  and 
knowingly  authorized,  ordered,  or 
carried  out  such  violation,  failure,  or 
refusal  shall  be  subject  to  the  same 
administrative  penalties,  fines,  and 
imprisonment  that  may  be  imposed 
upon  a  person  under  subsection  1  and 
5  of  this  section. 

Whoever  knowingly  makes  any  false 
statement,  representation,  or 
certification  or  knowingly  fails  to  make 
any  statement,  representation,  or 
certification  in  any  application,  record, 
report,  plan  or  other  document  filed  or 
required  to  be  maintained  shall,  upon 
conviction,  be  punished  by  a  fine  of  not 
more  than  $10,000,  or  by  imprisormient 
for  not  more  than  1  year,  or  both. 

Any  operator  who  fails  to  correct  a 
violation  for  which  a  citation  has  been 
issued  under  subsection  1  of  §  444.885 
within  the  period  permitted  for  its 
correction  (which  period  shall  not  end 
until  the  entry  of  a  final  order  by  the 


commission,  in  the  case  of  any  review 
proceedings  under  §444.895  initiated 
by  the  operator  wherein  the  commission 
orders,  after  an  expedited  hearing,  the 
suspension  of  the  abatement 
requirements  of  the  citation  after 
determining  that  the  operator  will  suffer 
irreparable  loss  or  damage  from  the 
application  of  those  requirements,  or 
until  the  entry  of  an  order  of  the  court, 
in  the  case  of  any  review  proceedings 
under  §444.900  initiated  by  the 
operator  wherein  the  court  orders  the 
suspension  of  the  abatement 
requirements  of  the  citation)  shall  be 
assessed  an  administrative  penalty  by 
the  commission  of  not  less  than  $750, 
nor  more  than  $5,000  for  each  day 
during  which  such  failure  or  violation 
continues. 

(3)  Section  444.873.1.,  2..  3..  and  4. 
Administrative  Penalties 

Missouri  proposes  to  remove  these 
sections  and  replace  these  provisions  at 
$444.870.5.-8. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfles  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Missouri  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issue  proposed  in  the 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  af^er  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Kansas  City  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  records. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  Hsted  under  "FOR  FURTHER 
INFORMATION  CONTACT"  by  4  p.m.,  c.d.t. 
November  2, 1993.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  tlie 
hearing.  If  no  one  requests  an 
opportunity  to  testify  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
ofHcials  to  prepare  adequate  responses 
uid  appropriate  questions. 


The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  OSM  office 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT."  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  i>osted  at  the 
locations  l.isted  under  "ADDRESSES."  A 
written  summary  of  each  meeting  will 
be  made  a  part  of  the  administrative 
record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  proposed  rule  is  not  considered 
a  significant  regulatory  action  under  the 
criteria  of  section  3(0  of  Executive 
Order  12866.  Therefore,  review  by  the 
Office  of  Management  and  Budget  under 
section  6  of  the  Executive  Order  is  not 
required  prior  to  publication  in  the 
Federal  Register. 

Compliance  With  the  National 
Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C  1292(d)I 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4332(2)(C). 

Compliance  With  Executive  Order  No. 
12291 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3,  4, 
7.  and  8  of  Executive  Order  12291 
(Reduction  of  Regulatory  Burden)  for 
actions  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions,  and  program 
amendments.  Therefore,  preparation  of 
a  Regulatory  Impact  Analysis  is  not 
necessary  and  OMB  regulatory  review  is 
not  required. 


Compliance  With  the  Regulatory 
Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  signiflcant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  efTect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

Compliance  With  Executive  Order 
12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsection  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  requirements  of  30  CFR 
Parts  730,  731,  and  732  have  been  met. 

Compliance  With  the  Paperwork 
Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C 
3507  et  seq. 

List  of  Subiects  in  30  CFR  Part  925 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 
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Dated:  Octobw  8. 1993. 
iUymood  L.  Lowrie. 

Assistant  Dinctor,  Western  Support  Center. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Chapter  I 

[FRL-4790-5] 

Open  Meeting  on  the  Definraon  of 
Solid  Waste  and  Hazardous  Waste 
Recycling 

agency:  Environmental  Protection 

Agency. 

ACnOM:  Notice  of  public  meeting. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  conducting  a  public 
meeting  on  revising  the  regulatory 
definition  of  solid  waste  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  revisions  are  intended 
to  simplify  the  regulations  and  to 
eliminate  disincentives  to  recycling 
while  maintaining  full  protection  of 
human  health  and  the  environment. 
They  are  also  intended  to  reduce  any 
possible  current  underregulation  of 
hazardous  waste  recycling. 
DATES:  The  meeting  will  take  place  on 
October  27. 1993  from  9:30  a.m.  to  6 
p.m..  and  on  October  28  1993  from  8:30 
a.m.  to  5  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  U.S.  Chamber  of  Commerce 
building.  1615  H  St.  NW..  Washington. 
DC  20062  (202) 659-6000. 
FOR  FURTHER  IMFORMA-nON  CONTACT: 
For  additional  information  on  the 
meeting,  please  contact  Sharon  Brent  of 
EPA's  Office  of  Solid  Waste  at  (202) 
260-8104. 

SUPPLEMENTARY  INFORMATION:  The 
Agency  has  selected  sixteen  individuals 
to  provide  technical  and  policy 
expertise  at  the  meeting.  These 
individuals  will  provide  their  opinions 
about  the  issues  of  hazardous  waste 
recycling  and  how  the  federal  solid 
waste  rules  affect  such  recycling.  The 
individuals  are: 

IDorothy  Kelly  (Ciba-Geigy  Corp.) 
John  Fognani  (Gibson,  Dunn,  and 

Crutcher) 
Harvey  Alter  (Chamber  of  Commerce) 
Jeff  Reamy  (Phillips  Petroleum  Co.) 
Jon  Jewett  (Solite  Corp.) 
Robert  Wescott  (Wesco  Parts  Cleaners) 
Richard  Fortuna  (Hazardous  Waste 

Treatment  Council) 
John  Wittenbom  (Collier.  Rill.  Shannon. 

and  Scott) 
William  CoUinson  (General  Motors 

Corp.) 


Gerald  Dumas  (RSR  Corp.) 
Kevin  Isli  (Waste  Management  Inc.) 
Karen  Florini  (Consultant) 
David  Lennett  (Consultant) 
Melinda  Taylor  (Consultant) 
Roy  Brower  (State  of  Oregon) 
Pat  Matuseski  (State  of  Minnesota) 

EPA  participants  in  the  discussions 
will  be  James  Berlow.  Director  of  the 
Definition  of  Solid  Waste  Task  Force, 
and  Rich  Vaille  EPA  Region  DC.  In 
addition,  any  interested  member  of  the 
public  may  attend  the  meeting. 

Dated:  October  8, 1993. 
Deborah  Oalton, 

Deputy  Director,  Consensus  and  Dispute 
Resolution  Program. 

(PR  Doc  93-25514  Filed  10-15-93:  8:45  am) 
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40  CFR  Parts  35  and  300 
[FRL-47W>-3] 

National  Oil  and  Hazardous 
Sut)stances  Pollution  Contingency 
Plan;  Cooperative  Agreements  and 
Superfund  State  Contracts  for 
Superfund  Response  Actions 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  largely 
technical  revisions  to  four  sections  of 
the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  EPA  is  also  proposing 
conforming  revisions  to  two  sections  of 
the  administrative  requirements  for 
CERCLA-funded  Cooperative 
Agreements  and  Superfund  State 
Contracts  for  Superfund  Response 
Actions. 

The  first  NCP  revision  clarifies  that 
EPA  may  acquire  an  interest  in  real 
estate  in  order  to  conduct  a  Superfund 
(Fund)-financed  remedial  action  only  if 
the  State  in  which  the  interest  is  located 
agrees  to  accept  transfer  of  that  interest 
upon  completion  of  the  remedial  action. 
The  second  revision  clarifies  that 
Federal  agencies  have  discretionary 
authority  over  the  expenditure  of  their 
funds  when  acting  as  an  expert  agency 
providing  assistance  in  a  cleanup.  The 
third  revision  explains  that  EPA  may 
extend  the  operational  and  functional 
period  of  a  remedial  action  as  necessary, 
and  fund  such  extensions  as  part  of  the 
remedial  action.  The  fourth  revision 
clarifies  that  an  On-scene  Coordinator 
(OSC)  may  be  authorized  to  coordinate 
and  direct  appropriate  response  action, 
not  merely  a  removal  action. 

Finally.  EPA  is  clarifying  in  the 
preamble  to  this  proposed  rule  earlier 


NCP  preamble  statements  concerning 
the  administrative  record  for  judicial 
review  of  response  actions  and 
preemption  of  State  environmental  law 
and  enforcement  actions;  no  rule 
language  is  being  proposed  concerning 
either  of  the  clarifications. 
DATES:  Comments  on  the  proposed  rule 
must  be  submitted  on  or  before 
November  17.  1993. 
ADDRESSES:  Written  comments  on  the 
proposed  rule  should  be  submitted,  in 
triplicate,  to  the  Superfund  Docket. 
lot:ated  at  the  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
room  2615  Mall,  Washington.  DC  20460. 
The  record  supporting  this  rulemaking 
is  contained  in  the  Superfund  Docket 
and  is  available  for  inspection,  by 
appointment  only,  between  the  hours  of 
9  a.m.  and  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  As 
provided  in  40  CFR  part  2,  a  reasonable 
fee  may  be  charged  for  copying  services. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hugo  Paul  Fleischman,  Office  of 
Emergency  and  Remedial  Response. 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington,  DC 
20460  (Mail  Code— 5203G),  at  (703) 
603-8769.  or  the  RCRA/Superhind 
Hotline  at  1  800-^24-9346  (in 
Arlington,  Virginia  at  (703)  920-9810). 
SUPPLEMENTARY  INFORMATION:  The 
contents  of  today's  preamble  are  listed 
in  the  following  outline: 

I.  Introduction 

II.  Discussion  of  Proposed  Revisions 

III.  Summary  of  Supporting  Analyses 

I.  Introduction 

Pursuant  to  section  105(b)  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980  (CERCLA  or  Superfund), 
Public  Law  No.  96-510,  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA). 
Public  Law  No.  99-499,  the 
Environmental  Protection  Agency  (EPA 
or  the  Agency)  revised  the  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  largely  in 
order  to  implement  regulatory  changes 
necessitated  by  SARA.  55  FR  8666-8865 
(March  8. 1990),  codified  at  40  CFR  part 
300.  In  carrying  out  the  revised  NCP. 
EPA  has  identified  several  provisions 
that  are  capable  of  interpretations  other 
than  those  intended  by  the  Agency. 

In  order  to  avoid  any  confusion,  and 
to  better  inform  the  public.  EPA  is  today 
proposing  clarifications  to  four  sections 
of  the  NCP.  EPA  is  also  proposing 
conforming  changes  to  two  sections  of 
40  CFR  part  35,  subpart  O  (hereafter 
subpart  O),  the  administrative 
requirements  for  CERCLA-funded 


Cooperative  Agreements  and  Superfund 
State  Contracts.  The  Agency  is 
suggesting  changes  to  the  language  of 
the  provisions  in  order  to  eliminate  any 
potential  ambiguity,  to  reaffirm  the 
Agency's  original  intent  in  promulgating 
these  sections,  and  in  some  cases,  to 
have  rule  language  that  more  closely 
comports  with  the  language  of  CERCLA. 

EPA  is  also  clarifying  several 
statements  in  prior  NOP  preambles 
concerning  the  administrative  record 
provisions  of  the  NCP  and  preemption 
of  State  environmental  law  and 
enforcement  actions. 

n.  Discussion  of  Proposed  Revisions 

A.  Property  Acquisitions  During 
Remedial  Actions 

t  NCP  Section  300.510(0 

The  first  proposed  NCP  revision 
relates  to  the  acquisition  of,  and 
acceptance  of  transfer  of  interests  in, 
real  estate  in  a  Fund-financed  remedial 
action.  NCP  §  300.510(f)  provides  that 
EPA  may  determine  that  an  interest  in 
real  property  must  be  acquired  in  order 
to  conduct  a  response  action.  As  a 
general  rule,  the  State  in  which  the 
property  is  located  must  agree  to  acquire 
and  hold  the  necessary  property 
interest,  including  any  interest  in 
acquired  property  that  is  needed  to 
ensure  the  reliability  of  institutional 
controls  restricting  the  use  of  that 
property.  If  it  is  necessary  for  the  United 
States  government  to  acquire  the 
interest  in  property  to  permit 
implementation  of  the  response,  the 
State  must  accept  transfer  of  the 
acquired  interest  on  or  before  the 
completion  of  the  response  action. 

Some  members  of  tne  public  appear  to 
Interpret  this  provision  as  authorizing 
EPA  to  require  a  State  to  acquire 
interests  in  real  estate;  this  was  not 
EPA's  intent.  CERCLA  section  104(j)(2) 
makes  clear  that  the  President  may 
acquire  an  interest  in  real  estate  needed 
to  conduct  a  remedial  action  "only  if. 
before  an  interest  in  real  estate  is 
acquired  under  this  subsection,  the 
State  in  which  the  interest  is  to  be 
acquired  is  located  assures  the  President 
•  '  *  that  the  State  will  accept  transfer 
of  the  interest  following  completion  of 
the  remedial  action."  The  intent  of  NCP 
§  300.510(f)  was  to  implement  that 
section,  and  to  make  clear  that  the 
State's  assurance  to  accept  transfer  of 
the  interest  in  real  estate  is  a  necessary 
condition  of  EPA's  acquiring  it 
(consistent  with  CERCXA  section 
104(j)(2)),  not  that  EPA  could  compel 
the  State  to  acquire  it. 

The  proposed  rule  has  been  drafted  to 
more  closely  track  the  statutory 
language,  in  order  to  minimize  any 


ambiguities.  It  restates  the  concept  in 
CERCLA  section  104(j)(l)  that  EPA  may 
acquire  an  interest  in  real  property  to 
conduct  any  response  action.  It  clarifies 
that  a  State  is  not  required  to  acquire  an 
interest  in  real  estate,  but  that  EPA  may 
only  acquire  an  interest  in  real  estate  in 
a  Fund-financed  remedial  action  if  a 
State  assures  that  it  will  accept  transfer 
of  such  interest  upon  completion  of  the 
action,  as  provided  in  CERCLA  section 
104(j)(2).  Proposed  NCP  §  300.510(f) 
would  also  delete,  for  purposes  of 
simplicity,  the  specific  example  of  a 
property  interest  "needed  to  ensure  the 
reliability  of  institutional  controls 
restricting  the  use  of  that  property." 
This  issue  is  already  covered  in  other 
sections  of  the  NCP.  For  instance,  NCP 
§  300.510(c)(1)  provides  that  a  State 
must,  in  appropriate  instances,  as  part 
of  the  assurances  it  gives  for  operation 
and  maintenance  (O&M)  of  a  remedial 
action,  assure  that  "any  institutional 
controls  Implemented  as  part  of  the 
remedial  action  at  a  site  are  in  place, 
reliable,  and  will  remain  in  place  after 
the  initiation  of  O&M."  In  some  cases, 
the  maintenance  of  an  interest  in  real 
estate  may  be  necessary  in  order  to 
ensure  the  reliability  of  such 
institutional  controls.  This  deletion  of 
the  O&M  institutional  controls  example 
from  the  current  version  of  NCP 
§  300.510(f)  is  not  substantive,  and  is 
merely  intended  to  have  the  regulatory 
language  more  precisely  track  the 
statutory  language. 

There  was  also  some  confusion  as  to 
when  the  State  would  be  required  to 
accept  the  transfer  of  interest  in  real 
estate  acquired  in  accordance  with 
CERCLA  sections  104(j)(l)  and  (2).  The 
proposal  clarifies  that  such  transfer 
must  occur  "upon  completion  of  the 
remedial  action."  This  language  is 
consistent  with  CERCLA  section 
104())(2).  For  purposes  of  the  proposed 
paragraph,  "completion  of  the  remedial 
action"  means  the  point  at  which  O&M 
measures  would  be  initiated  if  started  in 
a  timely  fashion.  For  sites  other  than 
ground  or  surface-water  sites,  O&M 
would  generally  begin  when  the  remedy 
has  been  constructed,  is  operational  and 
functional,  and  has  attained  ROD 
objectives  (e.g.,  the  landfill  and  leachate 
collection  system  are  built  as  called  for 
in  the  ROD,  are  operational,  and  need 
only  be  maintained).  For  ground-  and 
siuface-water  restoration  remedies, 
O&M  begins  after  up  to  10  years  of 
restoration  measures.  NCP  §  300.435(f). 
The  proposal,  like  the  present  rule, 
allows  for  earlier  transfers  if  agreed  to 
in  writing  by  EPA  and  the  State.  See  55 
FR  8779  (March  8, 1990).  ("Completion 
of  the  remedial  action,"  for  purposes  of 


CERCLA  section  104(i).  should  not  be 
confused  with  "construction 
completion,"  which  occurs  at  an  earlier 
point  in  the  process.  See  58  FR  1Z142. 
(March  2, 1993).) 

States  have  an  imp>ortant  role  in 
determining  when  a  Fund-financed 
remedial  action  is  complete.  They  have 
the  opportimity  to  concur  in  the 
determination  that  the  remedy  has  been 
constructed  in  accordance  with  the 
Record  of  Decision,  and  that  the  start-up 
period  (i.e.,  the  "operational  and 
functional"  period)  should  begin.  At  the 
end  of  the  start-up  period,  the  State  and 
EPA  will  conduct  a  joint  inspection  of 
the  site  prior  to  EPAs  decision  to  accept 
or  reject  the  remedial  action  report. 

Finally,  to  help  the  pubUc  ioentify  all 
sections  of  the  regulations  relevant  to 
this  subject,  the  proposed  rule  also 
provides  a  cross-reference  to  40  CFR 
part  35,  subpart  O,  §  35.6110(b)(2),  for 
information  on  Indian  tribal  assurances 
for  property  acquisitions.  For  the 
forgoing  reasons,  the  Agency  is 
proposing  to  revise  NCP  §  300.510(0  to 
provide  that  EPA  may  determine  that  an 
interest  in  real  property  must  be 
acquired  in  order  to  conduct  a  response 
action.  However,  as  provided  in 
CERCLA  section  104(j){2),  EPA  may 
acquire  an  interest  in  real  estate  in  order 
to  conduct  a  remedial  action  cmly  if  the 
State  in  which  the  interest  to  be 
acquired  is  located  provides  assurances, 
through  a  contract,  cooperative 
agreement  or  otherwise,  that  the  State 
will  accept  transfer  of  the  interest  upon 
completion  of  the  remedial  action.  For 
piirposes  of  this  paragraph,  "completion 
of  the  remedial  action"  is  the  point  at 
which  operation  and  maintenance 
(O&M)  measures  would  be  initiated.  The 
State  may  accept  a  transfer  of  interest  at 
an  earlier  point  in  time  if  agreed  upon 
in  writing  by  the  State  and  EPA.  Indian 
tribe  assurances  are  to  be  provided  as 
set  out  at  40  CFR  part  35,  subpart  O, 
§  35.6110(b)(2). 

2.  Proposed  Changes  to  Subpart  O 

Background.  Uniform  Federal 
administrative  requirements  for  grants 
and  cooperative  agreements  to  State  and 
local  governments  are  set  out  at  40  CFR 
part  31.  However,  as  provided  in  40  CFR 
31.4,  part  31  authorizes  EPA,  among 
other  things,  to  impose  additional 
requirements  in  coidified  regulations 
where  necessary  to  implement  statutory 
provisions.  Consistent  with  this 
authority,  at  40  CFR  part  35,  subpart  O, 
EPA  has  published  rules  which 
establish  the  administrative 
requirements  for  Superfund  cooperative 
agreements  with  State  and  local 
governments.  EPA  is  proposing  to  revise 
several  sections  of  subpart  O. 
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a.  Section  35.6105(b)(5).  Section 
35.6105  of  subpart  O  explains  the  State 
assurances  that  must  be  obtained  before 
EPA  may  commence  a  Fund-financed 
remedial  action.  One  of  those 
assurances  is  the  State's  agreement  to 
accept  transfer  of  an  interest  in  real 
estate  upon  completion  of  the  remedial 
action.  Section  35s6105(b)(5).  which 
describes  the  assurance,  provides  that 
before  a  Cooperative  Agreement  for 
remedial  action  can  be  awarded,  the 
State  must  provide  EPA  with  written 
assurances  as  specified  below.  If  EPA 
determines  in  the  remedy  selection 
process  that  an  interest  in  real  property 
must  be  acquired  in  order  to  conduct  a 
response  action,  such  acquisition  may 
be  funded  under  a  Cooperative 
Agreement.  If  the  State,  or  a  political 
subdivision  thereof,  is  unable  to  acquire 
the  real  property  interest,  the  State  must 
assure  EPA  that  it  will  accept  transfer  of 
such  interest,  including  any  interest  in 
real  property  that  is  acquired  to  ensure 
the  reliability  of  institutional  controls 
restricting  the  use  of  that  property.  The 
State  must  provide  this  assurance  even 
if  it  intends  to  transfer  tliis  interest  to  a 
third  party.  (See  §  35.6400  of  this 
subpart  for  additional  information  on 
real  property  acquisition  requirements.) 

EPA  proposes  io  revise  this  rule  to 
more  closely  track  statutory  language  in 
CERCLA  section  104(j)  concerning 
property  and  interests  in  real  estate  and 
to  clarify  that  EPA  may  only  acquire  an 
interest  in  real  estate  if  a  State  provides 
assurances  that  it  will  accept  transfer  of 
that  interest  upon  completion  of  a  Fund- 
financed  remedial  action. 

The  assurance  for  acceptance  of 
transfer  of  an  interest  in  real  estate  may 
be  for  the  purpose  of  ensuring  the 
reliability  of  institutional  controls  or  for 
any  other  purpose  necessary  to 
effectuate  the  remedial  action.  For  the- 
reasons  discussed  above  with  respect  to 
NCP  §  300.510(f),  the  specific  example 
of  a  property  interest  needed  to  ensure 
the  reliability  of  institutional  controls, 
has  been  omitted  from  proposed 
§  35.6105(b)(5).  Thus.  EPA  proposes  to 
revise  §  35.6105{b)l5)  to  provide  that  if 
EPA  determines  in  the  remedy  selection 
process  that  an  interest  in  real  property 
must  be  acquired  in  order  to  conduct  a 
response  action,  such  acquisition  may 
be  funded  under  a  Cooperative 
Agreement.  EPA  may  acquire  an  interest 
in  real  estate  for  the  purpose  of 
conducting  a  remedial  action  only  if  the 
State  provides  assurance  that  it  will 
accept  transfer  of  such  interest  in 
accordance  with  40  CFR  300.510(f).  The 
State  must  provide  this  assurance  even 
if  it  intends  to  transfer  this  interest  to  a 
third  party.  (See  $  35.6400  of  this 


subpart  for  additional  information  on 
real  property  acquisition  requirements.) 

b.  Section  35.6400(a)t2).  Section 
35.6400(a)  sets  out  provisions  for  the 
acquisition  of  real  property  by  a  State  or 
Indian  tribe  under  a  cooperative 
agreement  with  EPA,  as  part  of  a  Fund- 
financed  response  action.  Section 
35.6400(a)  presently  provides  that  for 
property  acquisitions  under  a 
cooperative  agreement,  an  interest  in 
real  property  may  be  acquired  only  with 
prior  approval  of  EPA.  If  the  recipient 
acquires  real  property  in  order  to 
conduct  the  response,  the  recipient  with 
jurisdiction  over  the  real  property,  to 
the  extent  of  its  legal  authority,  must 
agree  to  acquire  and  hold  the  necessary 
real  property  interest.  If  it  is  necessary 
for  the  Federal  Govenunent  to  acquire 
the  interest  in  real  property  to  permit 
conduct  of  the  response,  the  State  or 
Indian  Tribe,  to  the  extent  of  its  legal 
authority,  must  agree  to  accept  transfer 
of  the  acquired  interest  on  or  before 
completion  of  the  response  action. 
States  and  Indian  Tribes  must  follow  the 
requirements  in  §  §  35.6105(b)  and 
35.6110(b)(2),  respectively,  of  this 
subpart. 

EPA  is  proposing  to  revise 
§  35.6400(a)(1)  to  provide  that  where  a 
cooperative  agreement  recipient 
acquires  real  property  in  order  to 
conduct  the  response,  the  recipient 
must  merely  agree  to  hold  (not 
"acquire")  the  necessary  real  property 
interest.  This  is  more  consistent  with 
CERCLA  section  104(j)(2),  and  may 
afford  States  and  Indian  tribes  greater 
flexibility  ip  managing  real  property  at 
which  a  response  action  is  needed. 

EPA  also  proposes  to  amend 
§  35.6400(a)(2)  to  more  closely  reflect 
the  language  of  CERCLA  section  104(j). 
Specifically,  the  proposed  change 
would  clarify  that  the  prerequisite  of 
obtaining  a  State's  real  estate  interest 
transfer  and  assurance  applies  only  to 
Fund-financed  remedial  actions,  not  any 
Fund-financed  response  action.  The 
revisions  would  also  clarify  the  timing 
of  such  acceptance  by  referring  to  the 
proposed  revision  of  NCP  §  300.510(f), 
which  would  require  acceptance  of  the 
transfer  "upon  completion  of  the 
remedial  action." 

EPA  also  proposes  to  clarify  that  the 
words  "to  the  extent  of  its  legal 
authority"  in  §  35.6400(a)(2)  do  not  refer 
to  States,  because  in  any  case,  under 
CERCLA  section  104(i)(2),  EPA  may  not 
proceed  with  an  acquisition  of  real 
estate  as  part  of  a  Fund-financed 
remedial  action  unless  the  State 
provides  the  necessary  assurance.  If  the 
State  has  no  legal  authority  to  provide 
such  assurance,  the  action  may  not 
proceed.  This  proposed  clarification 


would  apply  only  to  States.  EPA 
recognizes  that  in  some  circumstances 
obtaining  the  real  estate  interest  transfer 
assurance  from  an  Indian  tribe  may  not 
be  possible.  See  40  CFR  35.6110.  For 
that  reason,  the  words  "to  the  extent  of 
its  legal  authority"  qualify  the 
requirement  of  this  assurance  whenever 
it  applies  to  Indian  tribes.  EPA  will 
address  on  an  individual  basis  the 
proper  application  of  the  CERCLA 
section  104(j)  assurance  in  the  extreme 
case  when  an  Indian  tribe  lacks  such 
authority.  Therefore  the  revised 
§  35.6400  (a)  v^ould  provide  that  for 
property  acquisitions  under  a 
cooperative  agreement  an  interest  in  real 
property  may  be  acquired  only  with 
prior  approval  of  EPA.  If  the  recipient 
acquires  real  property  in  order  to 
conduct  the  response,  the  recipient  with 
jurisdiction  over  the  property  must 
agree  to  hold  the  necessary  property 
interest.  If  it  is  necessary  for  the  Federal 
Government  to  acquire  the  interest  in 
real  estate  to  permit  conduct  of  a 
remedial  action,  the  acquisition  may  be 
made  only  if  the  State,  or  Indian  Tribe 
to  the  extent  of  its  legal  authority, 
provides  assurance  that  it  will  accept 
transfer  of  the  acquired  interest  in 
accordance  with  40  CFR  300.510(f). 
States  and  Indian  Tribes  must  follow  the 
requirements  in  §  §  35.6105(b)(5)  and 
35.6110(b)(2)  respectively,  of  this 
subpart. 

B.  Federal  Agency  Participation  in 
Response  Actions — NCP  Section 
300.160(c) 

EPA  is  also  proposing  to  clarify  UCP 
§  300.160(c),  which  relates  to  the 
participation  of  other  Federal  agencies 
in  response  aciions.  That  section  now 
states  that  response  actions  undertaken 
by  participatinp  agencies  shall  be 
carried  out  under  existing  programs  and 
authorities  when  available.  Federal 
agencies  are  to  make  resources 
available,  expend  funds,  or  participate 
in  response  to  discharges  and  releases 
under  their  existing  authority. 
Interagency  agreements  may  be  signed 
when  necessary  to  ensure  that  Federal 
resources  will  be  available  for  a  timely 
response  to  a  discharge  or  release.  The 
ultimate  decision  as  to  the 
appropriateness  of  expending  funds 
rests  with  the  agency  that  is  held 
accountable  for  such  expenditures. 

Several  parties  have  apparently 
misread  the  final  sentence  quoted  above 
to  allow  Federal  agencies  to  decline  to 
clean  up  Federal  facilities  which  the 
agency  owns  or  operates;  such  an 
interpretation  was  not  intended.  This 
provision  was  intended  to  describe 
authority  for  other  Federal  agencies  to 
render  assistance  as  a  support  agency 
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(e.g..  to  provide  expert  assistance),  not 
where  that  agency  is  taking  actions  to 
clean  up  its  own  facility.  (See  55  FR 
8681.  March  8. 1990.)  Indeed,  in 
response  to  a  comment,  the  preamble  to 
the  1990  NCP  states,  at  55  FR  8861: 

The  commenter  appean  to  misinterpret 
this  section  as  applicable  to  situations  when 
the  Federal  agency  is  itself  a  PRP  (potentially 
responsible  party).  It  is  not. 
In  order  to  resolve  any  potential 
ambiguity  on  this  point,  EPA  is 
proposing  to  revise  the  fourth  sentence 
in  §  300.160(c)  to  read: 

*  *  •  timely  response  to  a  discharge  of 
release.  In  cases  where  a  Federal  agency  is 
asked  to  provide  expert  assistance  for  a 
response  action,  the  ultimate  decision  as  to 
the  appropriateness  of  expending  funds  with 
respect  to  such  assistance  rests  with  the 
agency  that  is  held  accountable  for  such 
expenditures.  Further  funding  for  provisions 
of  discharge  of  oil  are  described  in  §300.335. 

C.  Extensions  to  the  Operational  and 
Functional  Period — NCP  Section 
300  51 0(c)(2) 

Clarification  is  also  necessary  of  the 
EPA's  ability  to  provide  funding  for 
extensions  of  the  period  of  remedial 
response  activities  when  a  constructed 
remedy  is  tested  to  determine  if  it  is 
"operational  and  functional"  (O&F) 
(often  referred  to  as  the  "shake-down 
period").  There  are  two  NCP  provisions 
at  issue. 

NCP  §  300.435(f)(2)  clearly  sets  out 
the  authority  for  EPA  to  grant 
extensions  to  the  O&F  period.  A  remedy 
becomes  "operational  and  functional" 
either  one  year  after  construction  is 
complete,  or  when  the  remedy  is 
determined  concurrently  by  EPA  and 
the  State  to  be  functioning  properly  and 
is  performing  as  designed,  whichever  is 
earlier.  EPA  may  grant  extensions  to  the 
one-year  period,  as  appropriate. 

However.  NCP  §  300.510(c)(2)  could 
be  read  to  limit  the  Agency's  ability  to 
fund  such  extended  O&F  periods.  After 
a  joint  EPA/State  inspection  of  the 
implemented  Fund-financed  remedial 
action  under  §  300.515(g).  EPA  may 
share,  for  a  period  of  up  to  one  year,  in 
the  cost  of  the  operation  of  the  remedy 
to  ensure  that  the  remedy  is  operational 
and  functional.  In  the  case  of  restoration 
of  ground  or  surface  water,  EPA  shall 
share  in  the  cost  of  the  State's  operation 
of  ground-  or  surface-water  restoration 
remedial  actions  as  speciHed  in 
§  300.435(f)(3). 

NCP  §  300.510(c)(2)  was  not  meant  to 
impose  a  Hmitation  on  the  Agency's 
ability  to  fund  extended  O&F  f)eriods 
(note  that  there  is  no  Hmitation  in  the 
statute  on  the  Agency's  ability  to  fund 
an  O&F  period  greater  than  one  year). 
Rather,  the  reference  to  the  period  "up 
to  one  year"  was  meant  to  relate  back 


to  NCP  §  300.435(0(2);  however,  the 
possibility  for  extensions  was  not 
s{>ecifically  repeated.  In  order  to  avoid 
any  ambiguity,  the  Agency  is  proposing 
to  amend  S  300.510(c)(2)  to  provide  that 
after  a  joint  EPA/State  inspection  of  the 
implemented  Fund-financed  remedial 
action  under  §  300.515(g).  EPA  may 
share,  for  the  period  established  in 
§  300.435(f)(2).  in  the  cost  of  the 
operation  of  the  remedy  to  ensure  that 
the  remedy  is  operational  and 
functional.  In  the  case  of  restoration  of 
ground  or  surface  water.  EPA  shall  share 
in  the  cost  of  the  State's  operation  of 
ground-  or  surface-water  restoration 
remedial  actions  as  specified  in 
§  300.435(f)(3). 

D.  Definition  ofOn-scene  Coordinator 

EPA  also  proposes  to  revise  the 
definition  of  "On-scene  Coordinator" 
(OSC)  in  NCP  §  300.5  to  make  clear  that 
the  OSC  may  be  authorized,  in 
appropriate  cases,  to  implement  any 
necessary  response  action,  not  merely  a 
removal  action.  Present  rule  language 
specifically  references  only  the  OSC's 
role  in  the  implementation  and 
management  of  "removal"  actions.  If 
this  definition  were  construed  to  bar 
OSC's  from  managing  remedial  action 
projects,  it  would  result  in  the  need  to 
assign  both  an  OSC  and  a  Remedial 
Project  Manager  (RPM)  to  sites  where 
multiple  types  of  response  action  are 
necessary.  "This  would  result  in  an 
inefficient  duplication  of  resources.  The 
Agency  also  biBlieves  that  it  is  importemt 
to  have  the  flexibility  to  assign  one  "site 
manager"  to  a  site — either  an  OSC  or  an 
RPM  and  for  the  OSC  and  RPM  to  have 
the  ability  to  supervise  both  removal 
and  remedial  actions,  as  circumstances 
warrant.  (Cross-training  of  OSCs  and 
RPMs  may  be  needed  to  implement  this 
idea.)  Thus,  the  change  being  proposed 
today  would  further  the  goals  of 
increased  efficiency  and  flexibility,  and 
would  clarify  the  authority  of  OSCs  to 
engage  in  all  appropriate  response 
activities.  The  definition  of  OSC.  at  40 
CFR  300.5.  provides  that  OSC  means  the 
Federal  official  predesignated  by  EPA  or 
the  usee  to  coordinate  and  direct 
Federal  responses  under  subpart  D,  or 
the  official  designated  by  the  lead 
agency  to  coordinate  and  direct  removal 
actions  under  subpart  E  of  the  NCP. 

EPA  proposes  to  change  the  rule  to 
read  that  OSC  means  the  Federal  official 
predesignated  by  EPA  or  the  USCG  to 
coordinate  and  direct  Federal  responses 
under  subpart  D,  or  the  official 
designated  by  the  lead  agency  to 
coordinate  and  direct  removal  or  other 
response  actions  under  subpart  E  of  the 
NCP. 


This  proposed  change  would  ensure 
that  the  definition  of  an  OSC  is  parallel 
to  that  of  an  RPM.  RPMs  ''coordinate, 
monitor,  or  direct  remedial  or  other 
response  actions  under  subpart  E  of  the 
NCP  "  40  CFR  300.5.  OSCs  would 
continue  to  be  printarily  charged  with 
overseeing  removal  actions;  however,  in 
appropriate  cases  (e.g.,  where  multiple 
actions  are  necessary),  the  OSC  could 
also  be  authorized  to  oversee  the 
remedial  action  activities. 

E.  Administrative  Record  Provisions 

Some  clarification  is  also  necessary  as 
to  the  meaning  of  NCP  preamble 
statements  concerning  administrative 
record  provisions.  Specifically,  there 
has  been  some  confusion  as  to: 

(1)  Whether  certain  statements  In  the 
preamble  to  the  NCP  concerning  the 
scope  of  judicial  review  were  intended 
to  constitute  "rules.";  and 

(2)  Whether  the  definition  of  the 
administrative  record  promulgated  in 
the  NCP  means  that  EPA  may  exclude 
all  documents  from  the  record  which 
the  Agency  considered  but  did  not  rely 
on  in  making  a  response  selection 
decision.  Accordingly,  EPA  is  making 
the  following  clarifications.  (No 
associated  changes  in  NCP  rule  language 
are  considered  to  be  necessary  or 
appropriate,  and  EPA  is  not  requesting 
comment  on  these  clarifications.) 

The  administrative  record  regulations 
in  the  NCP,  40  CFR  part  300,  subpart  1. 
simply  set  forth  requirements  for 
Agency  compilation  of  records  which 
form  the  basis  of  CERCLA  response 
selection  decisions.  The  Agency's 
preamble  statement  that  judicial  review 
of  any  response  decision,  whether 
secured  administratively  or  judicially 
under  CERCLA,  would  be  Umited  to  the 
administrative  record,  see  55  FR  8803 
(March  8,  1990),  accurately  reflects  the 
Agency's  interpretation  of  the  statute. 
See  CERCLA  section  113(j)(l).  The 
Agency  continues  to  believe  this 
interpretation  to  be  correct. 

However,  this  preamble  statement 
was  not  intended  to  itself  constitute  a 
rule,  but  rather  was  intended  simply  to 
respond  to  commenters  who  argued  that 
records  should  not  be  compiled  for 
response  actions  secured  judicially. 
Thus,  EPA  was  clarifying  its 
interpretation  of  the  statute,  not  seeking 
to  issue  a  binding  rule  concerning  the 
scof)e  or  standard  of  review  for  judicial 
review  of  section  106  administrative 
orders  or  for  section  106  injunctive 
proceedings. 

With  respect  to  the  second  issue,  the 
NCP  defines  the  administrative  record 
as  the  file  containing  the  documents 
that  "form  the  basis  for  the  selection  of 
a  response  action."  40  CFR  300.800.  By 
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using  this  formulation  of  the  definition 
of  the  record,  EPA  did  not  intend  to 
exclude  firom  the  record  all  documents 
containing  information  which  the 
Agency  considered  in  choosing  the 
response  action  but  did  not  rely  on. 
Rather,  EPA  intends  that  the  "form  the 
basis  for  the  selection"  language 
embody  general  principles  of 
administrative  law  concerning 
compilation  of  administrative  records 
for  agency  decisions.  See  55  PR  8800 
(March  8, 1990). 

As  a  result,  the  record  would  include 
certain  documents  and  information  {e.g., 
data  submitted  during  the  public 
comment  period)  which  the  Agency 
considered  but  rejected,  and  which  do 
not  support  the  final  decision  made  by 
the  Agency.  As  to  other  documents,  EPA 
recognizes  that  section  113(j)(l)  of 
CERCLA  provides  that  "(o]therwise 
applicable  principles  of  administrative 
law  shall  govern  whether  any 
supplemental  materials  may  be 
considered  by  the  court."  See  55  PR 
8807  (March  8, 1990). 

F.  Preemption — Clarification 

The  preamble  to  the  1990  NCP  (55  PR 
8666,  at  8783  (March  8, 1990)) 
recognized  that  a  State  may  proceed 
with  a  response  action  without  EPA 
concurrence  if  the  State  uses  its  own 
funds  or  enforcement  authorities. 
However,  the  preamble  noted  that  a 
State  enforcement  action  at  a  particular 
site  could,  in  the  future,  be  subject  to 
possible  "preemption"  under  CilRCLA 
section  122(e)(6)  (entitled  "Inconsistent 
Response  Actions"),  i.e.,  in  a  case  where 
there  was  also  a  Federal  response  action 
at  the  same  site.  Also,  the  preamble 
stated  that  State  environmental  laws  are 
subject  to  "implied  repeal"  or  "pre- 
emption" by  on-site  CZRCLA  response 
actions.  55  PR  at  8742.  Similar 
statements  were  made  in  the  preamble 
to  the  1985  NCP,  See  50  PR  5861,  5865 
(February  12,  1985)  and  50  PR  47912, 
47917-18  (November  20, 1985). 

There  has  been  some  confusion  as  to 
whether  preamble  statements  regarding 
preemption  were  meant  to  constitute  a 
binding  rule  or  regulation.  This  is  to 
clarify  that  the  preamble  statements 
were  not  intended  to  constitute  a  rule  or 
regulation,  but  rather  were  intended 
simply  to  set  out  EPA's  position  on  the 
issues  in  response  to  comments.  EPA's 
statements  do  not  create  any  rights  of 
any  third  parties  involved  with  CERO-A 
cleanups. 

in.  Summary  of  Supporting  Analyses 

A.  Regulatory  Impact  Analysis 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 


"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  proposal  to  make  largely 
technical  or  editorial  revisions  to  four 
sections  of  the  NCP  and  two  sections  of 
subpart  O  is  not  major,  as  its  effect,  if 
promulgated,  would  largely  be  to  clarify 
EPA's  original  intent  under  the  1990 
NCP  and  make  conforming  changes  to 
subpart  O.  There  is  no  additional  impact 
on  the  regulated  community  due  to 
today's  rule,  and  no  new  obligations 
will  be  imposed  on  any  party. 
Therefore,  this  proposal  is  not  a  major 
regulation,  and  no  Regulatory  Impact 
Analysis  is  required. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  EPA  may  certify, 
however,  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  entities. 

These  proposed  revisions,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  small  entities  since 
their  effect  would  be  largely  to  clarify 
EPA's  original  intent  under  the  1990 
NCP.  There  is  no  additional  impact  on 
the  regulated  community  due  to  today's 
proposed  rule,  and  no  new  obligations 
would  be  imposed  on  any  party. 
Accordingly,  EPA  hereby  certifies  that 
this  proposed  regulation,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  proposed 
regulation,  therefore,  does  not  require  a 
Regulatory  Flexibility  Analysis. 

C.  Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  imposed  by  this  proposed 
rule. 

List  of  Subjects 

40  CFR  Part  35 

Environmental  protection. 
Accounting,  Administrative  practice 
and  procedures,  Financial 
administration.  Grant  programs 
(Cooperative  Agreements  and 
Superfund  State  Contracts),  Government 
procurement  requirements.  Property 
requirements.  Reporting  and 
recordkeeping  requirements,  Superfund. 


40  CFR  Part  300 

Air  pollution  control,  Chemicals, 
Hazardous  materials.  Hazardous 
substances.  Incorporation  by  reference. 
Intergovernmental  relations,  Natural 
resources.  Occupational  safety  and 
health.  Oil  pollution.  Reporting  and 
recordkeeping  requirements,  Superfund, 
Waste  treatment  and  disposal.  Water 
pollution  control.  Water  supply. 

Dated:  October  7.  1993. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  that  40  CFR 
parts  35  and  300  be  amended  as  follows: 

PART  35— STATE  AND  LOCAL 
ASSISTANCE 

1.  The  authority  citation  for  part  35 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9601  et  seq. 

2.  Section  35.6105  of  subpart  O  is 
amended  by  revising  paragraph  (b)(5)  to 
read  as  follows: 

$35.6105  State-lead  remedial  Cooperative 
Agreements. 

(b)*   •   • 

(5)  Real  property  acquisition.  If  EPA 
determines  in  the  remedy  selection 
process  that  an  interest  in  real  property 
must  be  acquired  in  order  to  conduct  a 
response  action,  such  acquisition  may 
be  funded  under  a  Cooperative 
Agreement.  EPA  may  acquire  an  interest 
in  real  estate  for  the  purpose  of 
conducting  a  remedial  action  only  if  the 
State  provides  assurance  that  it  will 
accept  transfer  of  such  interest  in 
accordance  with  40  CFR  300.510(f).  The 
State  must  provide  this  assurance  even 
if  it  intends  to  transfer  this  interest  to  a 
third  party.  (See  §  35.6400  of  this 
subpart  for  additional  information  on 
real  prop>erty  acquisition  requirements.) 

3.  Section  35.6400  of  subpart  O  is 
amended  by  revising  paragraphs  (a)(1) 
and  (2)  to  read  as  follows: 

S  35.6400  Acquisition  and  transfer  of 
interest 

(a)  *   •   *      • 

(1)  If  the  recipient  acquires  real 
property  in  order  to  conduct  the 
response,  the  recipient  with  jurisdiction 
over  the  property  must  agree  to  hold  the 
necessary  property  interest. 

(2)  If  it  is  necessary  for  the  Federal 
Government  to  acquire  the  interest  in 
real  estate  to  permit  conduct  of  a 
remedial  action,  the  acquisition  may  be 
made  only  if  the  State,  or  Indian  Tribe 
to  the  extent  of  its  legal  authority, 
provides  assurance  that  it  will  accept 
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transfer  of  the  acquired  interest  in 
accordance  \irith  40  CFR  300.510(f). 
States  and  Indian  Tribes  must  follow  the 
requiremenU  in  $  S  35.61G5(b)(5)  and 
35.61 10(bK2)  respectively,  of  this 
subpart. 


PART  300-MATK)NAL  OIL  AND 
HAZARDOUS  SUBSTANCES 
POLLUTION  CONTMQENCY  PLAN02 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C  9601-9657,  33  VS-C 
132l(cM2);  BO.  11735.  38  FR  21243;  E.O. 
12S80.  52  FR  2923. 

2.  Section  300.5  of  subpart  B  is 
amended  by  revising  the  definition  for 
"On-scene  Coordinator  (OSC)"  to  read 
as  follows: 

fMOSDennWons. 


On-scene  Coordinator  (OSC)  means 
the  Federal  ofBcial  predesignated  by 
EPA  or  the  U.S.CG  to  coordinate  and 
direct  Federal  responses  under  subpart 
D.  or  the  official  designated  by  the  lead 
agency  to  coordinate  and  direct  removal 
or  other  response  actions  under  subpart 
EoftheNCP. 


3.  Section  300.160  of  subpart  B  is 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

§300.160  Documentatton  and  cost  recovery. 

•         •         •        •         • 

(c)  Response  actions  undertaken  by 
the  participating  agencies  shall  be 
carried  out  under  existing  programs  and 
authorities  when  available.  Federal 
agencies  are  to  make  resources 
available,  expend  funds,  or  participate 
in  response  to  discharges  and  releases 
under  their  existing  authority. 
Interagency  agreements  may  be  signed 
when  necessary  to  ensure  that  the 
Federal  resources  will  be  available  for  a 
timely  response  to  a  discharge  or 
release.  In  cases  where  a  Federal  agency 
is  asked  to  provide  expert  assistance  for 
a  response  action,  the  ultimate  decision 
as  to  the  appropriateness  of  expending 
funds  with  respect  to  such  assistance 
rests  with  the  agency  that  is  held 
accountable  for  such  expenditures. 
Further  funding  provisions  for 
discharges  of  oil  are  described  in 
§300.335. 


4.  Section  300.510  of  subpart  F  is 
amended  by  revising  paragraphs  (c)(2) 
and  (f)  to  read  as  follows: 

§  300.510  State  assurances. 


(c)(1)*  •  • 

(2)  After  a  )oint  EPA/State  inspection 
of  the  implemented  Fund-financed 
remedial  action  under  8  300.515(g),  EPA 
may  share,  for  the  period  estabhshed  in 
§  300.435(0(2).  in  the  cost  of  the 
operation  of  the  remedy  to  ensure  that 
the  remedy  is  operational  and 
functional.  In  the  case  of  restoration  of 
ground  or  surface  water,  EPA  shall  share 
in  the  cost  of  the  State's  operation  of 
ground-  or  surface-water  restoration 
remedial  actions  as  specified  in 
§  300.435(fK3). 

(f)  EPA  may  determine  that  an  interest 
in  real  property  must  be  acquired  in 
order  to  conduct  a  response  action. 
However,  as  provided  in  CERCLA 
section  104(j)(2),  EPA  may  acquire  an 
interest  in  real  estate  in  order  to  conduct 
a  remedial  action  only  if  the  State  in 
which  the  interest  to  be  acquired  is 
located  provides  assurances,  through  a 
contract,  cooperative  agreement  or 
otherwise,  that  the  State  will  accept 
transfer  of  the  interest  upon  completion 
of  the  remedial  action.  For  piuposes  of 
this  paragraph,  "completion  of  the 
remedial  action"  is  the  point  at  which 
operation  and  maintenance  (O&M) 
measures  would  be  initiated.  The  State 
may  accept  a  transfer  of  interest  at  an 
earlier  point  in  time  if  agreed  upon  in 
writing  by  the  State  and  EPA.  Indian 
tribe  assurances  are  to  be  provided  as 
set  out  at  40  CFR  part  35,  subpart  O, 
§  35.6110(b)(2). 
|FR  Doc.  93-25484  Filed  10-15-93;  8:45  am) 
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40  CFR  Part  52 
[TX-21-1-5737;  FRL^787-e] 

Clean  Air  Act  Approval  and 
Promulgation  of  Title  I,  Section 
182(d)(1)(B),  Employee  Commute 
Options/Employer  Trip  Reduction 
Program  for  Texae 

AGENCY:  Environmental  Protection 

Agency  (EPA) 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  this  proposal,  the  EPA 
proposes  to  approve  the  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Texas  for  the 
purpose  of  establishing  an  Employee 
Commute  Options  (Ec£))/Employer  Trip 
Reduction  (ETR)  Program.  Pursuant  to 
section  182(d)(1)(B)  of  the  Qean  Air  Act 
(CAA),  as  amended  in  1990,  the  SIP  was 
submitted  by  Texas  to  satisfy  the 
statutory  mandate  that  an  ECO/ETR 
Program  be  established  for  employers 
with  1(X)  or  more  employees,  such  that 
compliance  plans  developed  by  such 


employers  are  designed  to  convincingly 
demonstrate  an  increase  in  the  average 
passenger  occupancy  (APO)  of  their 
employees  who  commute  to  work 
during  the  peek  period,  by  no  less  than 
25%  above  the  average  v^icle 
occupancy  (AVO)  of  the  nonattainroent 
area.  The  rationale  for  the  approval  is 
set  forth  in  this  document;  additional 
information  is  available  at  the  addresses 
indicated  in  the  AIXMESSES  section. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  on  or 
before  November  17. 1993. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs.  Chief,  Planning 
Section,  at  the  EPA  Region  6  Office 
Usted  below.  Copies  of  the  documents 
relevant  to  this  proposed  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  docimients 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

U.S.  Environmental  Protection 
Agency,  Region  6,  Air  Programs  Branch 
(6T-A),  1445  Ross  Avenue.  Dallas,  Texas 
75202-2733. 

U.S.  Environmental  Protection 
Agency,  Jerry  Kurtzweg.  ANR-443,  401 
M  Street,  SW.,  Washington,  DC  20460. 

Texas  Natural  Resource  Conservation 
Commission,  12124  Park  35  Circle, 
Austin,  Texas  78753. 
FOR  FURTHER  MFORMATKM  CONTACT:  Ms. 
Leila  Yim  Surratt,  Planning  Section  (6T- 
AP).  Air  Programs  Branch,  U.S.  EPA 
Region  6, 1445  Ross  Avenue.  Dallas. 
Texas  75202-2733,  telephone  (214) 
655-7231. 

SUPPLEMENTARY  iNFORMATKNC 

I.  Background 

Implementation  of  the  provisions  of 
the  CAA  will  require  employers  with 
100  or  more  employees  in  the  Houston- 
Galveston  ozone  nonattainment  area  to 
participate  in  a  trip  reduction  program. 
The  concerns  that  lead  to  the  inclusion 
of  this  ECO/ETR  provision  in  the  CAA 
are  that  more  people  are  driving  than 
ever  before,  and  they  are  driving  longer 
distances.  The  increase  in  the  number  of 
drivers,  and  the  increase  in  the  number 
of  vehicle  miles  traveled,  ciurently 
offset  a  large  part  of  the  emissions 
reductions  achieved  through  the 
production  and  sale  of  vehicles  that 
operate  more  cleanly.  It  is  widely 
accepted  that  shortly  after  the  year  2000, 
without  limits  on  increased  travel,  the 
increased  emissions  caused  by  more 
vehicles  being  driven  more  miles  under 
more  congested  conditions  will 
outweigh  the  fact  that  each  new  vehicle 
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pollutes  less,  resulting  in  an  overall 
increase  in  emissions  ht>m  mobile 
sources.  The  ECX)/ETR  provision 
outlines  the  requirements  for  a  program 
designed  to  minimize  the  use  of  single 
occupancy  vehicles  in  order  to  gain 
emissions  reductions  beyond  what  can 
be  and  will  be  obtained  via  stricter 
tailpipe  and  fuel  standards. 

Section  182(d)(1)(B)  requires  that 
employers  submit  their  compliance 
plans  to  the  State  two  years  after  the  SIP 
is  submitted  to  the  EPA,  such  that 
compliance  plans  developed  by  such 
employers  are  designed  to  convincingly 
demonstrate  an  increase  in  the  APO  of 
their  employees  who  commute  to  work 
during  the  f>eak  period  by  no  less  than 
25%  above  the  AVO  of  the 
nonattainment  area.  These  compliance 
plans  must  "convincingly  demonstrate" 
that  the  employers  will  meet  the  target 
not  later  than  four  years  after  the  SIP  is 
submitted.  The  target  APO  is  no  less 
than  25%  above  the  AVO  for  the 
nonattainment  area.  Where  there  are 
important  differences  in  terms  of 
commute  patterns,  land  use,  or  AVO, 
the  States  may  establish  different  zones 
within  the  nonattainment  area  for 
purposes  of  calculation  of  the  AVO. 

Section  llO(k)  of  the  CAA  contains 
provisions  governing  the  EPA's  review 
of  SIP  submittals.  The  EPA  can  take  one 
of  three  actions  on  ECO/ETR  Program 
SIP  submittals.  If  the  submittal 
satisfactorily  addresses  all  of  the 
required  ECO/ETR  Program  elements, 
the  EPA  shall  grant  full  approval.  If  the 
submittal  contains  approvable 
commitments  to  implement  all  required 
ECO/ETR  program  elements,  but  the 
State  does  not  yet  have  all  of  the 
necessary  regulatory  authority  to  do  so. 
the  EPA  may  grant  conditional 
approval.  Finally,  if  the  submittal  fails 
to  adequately  address  one  or  more  of  the 
mandatory  ECO/ETR  program  elements, 
the  EPA  shall  issue  a  disapproval. 

The  State  of  Texas  has  submitted  a 
SIP  revision  to  the  EPA  in  order  to 
satisfy  the  requirements  of  section 
182(d)(1)(B).  In  order  to  gain  approval, 
the  State  submittal  must  contain  each  of 
the  following  ECO/ETR  program 
elements:  (l)  The  AVO  for  each 
nonattainment  area  or  for  each  zone  if 
the  area  is  divided  into  zones;  (2)  the 
target  APO  which  is  no  less  than  25% 
above  the  AVO(s);  (3)  an  ECO  program 
that  includes  a  process  for  compliance 
demonstration;  and  (4)  enforcement 
procedures  to  ensure  submission  and 
implementation  of  compliance  plans  by 
subject  employers.  The  EPA  issued 
guidance  on  Etecember  17, 1992. 
interpreting  various  aspects  of  the 
statutory  requirements  (Employee 


Commute  Options  Guidance.  December 
1992). 

n.  Analysis 

The  following  items  are  the  basis  for 
approval  of  the  Texas  SIP  revision. 
Please  refer  to  the  EPA's  Technical 
Support  Document  and  the  Texas  SIP 
submittal  for  additional  information. 

A.  The  Average  Vehide  Occupancy 

Section  182(d)(1)(B)  requires  that  the 
State  determine  the  AVO  at  the  time  the 
SIP  revision  is  submitted.  The  State  has 
met  this  requirement  by  contracting 
with  the  Houston-Galveston  Area 
Council  (H-GAC).  the  metropolitan 
planning  organization  for  the  eight- 
county  Houston-Galveston  ozone 
nonattainment  area,  to  determine  the 
AVO.  Based  on  a  telephone  survey  of 
5,000  households  conducted  during  the 
spring  of  1992,  the  H-GAC  determined 
the  regional  AVO  to  be  1.17.  The  survey 
response  rate  was  78  percent.  The  EPA 
concludes  that  this  survey  accurately 
represents  the  Houston-Galveston  ozone 
nonattainment  area  AVO. 

B.  The  Target  APO 

Section  182(d)(1)(B)  indicates  that  the 
target  APO  must  be  not  less  than  25% 
above  the  AVO  for  the  nonattainment 
area.  An  approvable  SIP  revision  for  this 
program  must  include  the  target  APO. 
The  State  has  met  this  requirement  by 
establishing  one  zone  with  a  current 
AVO  of  1.17.  This  zone  has  been 
divided  into  two  areas  with  different 
target  APOs  which  together  average  to 
an  APO  of  1.46  for  the  nonattainment 
area  as  a  whole  (weighted  average  based 
on  the  number  of  affected  employees  in 
each  area).  The  target  APO  for 
employers  in  Harris  County,  plus 
adjacent  urbanized  areas  such  as  The 
Woodlands,  Sugarland,  and  South  Shore 
Harbor,  is  1.47.  The  target  APO  for  the 
remaining  portions  of  the  nonattainment 
area  is  1.41.  A  detailed  delineation  of 
the  two  areas  is  included  in  the  State 
submittal  and  the  EPA's  Technical 
Support  Document. 

C.  ECO  Program 

State  or  local  law  must  establish  ECO/ 
ETR  requirements  for  employers  with 
100  or  more  employees  at  a  work  site 
within  severe  and  extreme  ozone 
nonattainment  areas  and  serious  carbon 
monoxide  areas.  In  the  ECO  Guidance 
issued  December  1992,  the  EPA  states 
that  automatic  coverage  of  employers  of 
100  or  more  should  be  included  in  the 
law.  In  addition,  States  should  develop 
procedures  for  notifying  subject 
employers  regarding  the  ECO/ETR 
requirements. 


States  and/or  local  laws  must  require 
that  initial  compliance  plans 
"convincingly  demonstrate"  prospective 
compliance.  Approval  of  the  SIP 
revision  depends  on  the  ability  of  the' 
State/local  regulations  to  ensure  that  the 
CAA  requirement  that  initial 
compliance  plans  "convincingly 
demonstrate"  compliance  will  be  met. 
This  demonstration  can  take  on  any  of 
four  forms  or  any  combination  of  these. 

One  option  is  for  the  State  to  include 
in  the  SD*.  evidence  that  agency 
resources  are  available  for  the  effective 
plan-by-plan  review  of  employer- 
selected  measures  to  ensure  the  high 
quality  of  compliance  plans,  and  that 
plans  that  are  not  convincing  will  be 
rejected. 

A  second  option  is  for  the  regulations 
in  the  SIP  to  contain  a  convincing 
minimum  set  of  measures  that  all 
employers  must  implement.  These 
measures  will  be  subject  to  review  and 
approval  by  the  EPA  as  adequate  when 
the  SIP  is  processed. 

A  third  option  is  for  the  regulations  in 
the  SIP  to  provide  that  failure  by  the 
employer  to  meet  the  target  APO  will 
result  in  implementation  of  a  regulation- 
specified,  multi-measure  contingency 
plan.  This  plan  will  be  reviewed  by  the 
EPA  for  adequacy  when  the  SIP  is 
processed. 

A  fourth  option  is  for  the  regulations 
in  the  SIP  to  include  for  employers  who 
fail  to  meet  the  target  APO  financial 
penalties  and/or  compliance  incentives 
that  are  large  enough  to  result  in  a 
significant  prospective  incentive  for  the 
employer  to  design  and  implement  an 
effective  initial  compliance  plan  of  its 
own. 

As  explained  more  fully  in  the  EPA's 
Technical  Support  Document,  the  State 
of  Texas  has  met  these  requirements  by 
requiring  affected  employers  to  submit  a 
detailed  initial  compliance  plan  on  a 
submission  schedule,  depending  on  the 
employer's  size,  between  May  15. 1994, 
and  November  15. 1994.  In  addition,  the 
Texas  ECO/ETR  regulation  includes 
significant  potential  financial  penalties 
for  employers  who  fail  to  meet  the 
applicable  target  APO.  The  regulation 
states  that  failure  to  attain  the 
applicable  target  APO  may  be 
considered  a  violation  and  may  subject 
the  violator  to  up  to  $10,000  in 
administrative  penalties  and  up  to 
S25,000  in  civil  penalties  per  violation. 
The  EPA  believes  that  these  penalties 
are  clearly  large  enough  to  result  in  a 
significant  prospective  incentive  for 
employers  to  design  and  implement 
effective  initial  compliance  plans  of 
their  own. 
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D.  Enforcement  Procedures 

States  and  local  jurisdictions  need  to 
include  in  their  ECO/ETR  regulations 
penalties  and/or  compliance  incentives 
for  an  employer  who  fails  to  submit  a 
compliance  plan  or  an  employer  who 
fails  to  implement  an  approved 
compliance  plan  according  to  the 
compliance  plan's  implementation 
schedule.  Penalties  should  be  severe 
enough  to  provide  an  adequate 
incentive  for  employers  to  comply  and 
be  no  less  than  the  expected  cost  of 
compliance.  The  State  has  met  this 
requirement  by  including  significant 
potential  financial  penalties  for 
employers  who  fail  to  submit  a 
comphance  plan,  or  implement  the 
compliance  plan  or  plan  incentives.  The 
regulation  states  that  failure  to  submit  a 
compliance  plan  by  the  appropriate 
deadline,  implement  the  compliance 
plan  or  plan  incentives,  or  failure  to 
achieve  the  applicable  target  APO  may 
be  considered  a  violation  and  may 
subject  the  violator  to  up  to  $10,000  in 
administrative  penalties  and  up  to 
S25,000  in  civil  penalties  per  violation. 
In  formulating  an  enforcement  policy 
under  this  regulation,  the  State  may 
consider  any  good  faith  effort  made  by 
the  employer  to  achieve  compliance. 

B.  Conformity  to  EPA  Guidance 

The  State  of  Texas  submitted  to  the 
EPA  their  ECO/ETR  SIP  in  advance  of 
the  EPA's  release  of  the  final  ECO 
guidance  document  in  December  1992. 
As  discussed  above,  the  State's  ECO/ 
ETR  SIP  conforms  with  the  EPA 
guidance  in  all  significant  areas.  The 
State's  program,  however,  does  provide 
a  minor  exclusion  which  is  inconsistent 
with  the  EPA  guidance.  The  State's 
definition  of  "employee"  excludes  part- 
time  employees  who  work  Saturday 
and/or  Sunday,  which  is  inconsistent 
with  the  definition  of  employee 
outlined  in  the  EPA  guidance.  The  EPA 
believes  that  this  difference  does  not 
warrant  disapproval  of  the  State's  ECO/ 
BTR  program  because  the  overall 
integrity  of  the  program  is  maintained. 
The  EPA  believes  that  Texas  should  not 
be  penalized  for  moving  ahead  to 
submit  its  ECO/ETR  SIP  by  the  CAA 
mandated  deadline,  in  advance  of  the 
EPA's  final  ECO  guidance. 

F.  Procedural  Background 

The  CAA  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  the 
EPA.  Section  110(a)(2)  of  the  CAA 
provides  that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 


hearing. "  Section  110(1)  of  the  CAA 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  CAA  must  be  adopted 
by  such  State  after  reasonable  notice 
and  public  hearing.  Public  notice  on  the 
proposed  ECO/ETR  regulation  was 
published  in  the  Houston  ozone 
nonattainment  area  in  accordance  with 
the  State  of  Texas's  public  notice 
requirements.  The  State  held  a  public 
hearing  on  the  proposed  regulations  on 
June  30. 1992.  Following  the  public 
hearing,  the  ECO/ETR  regulation  was 
adopted  by  the  State  on  October  16, 
1992.  The  ECO/ETR  regulation  was 
submitted  through  the  Governor  to  the 
EPA  on  November  13, 1992,  as  a 
proposed  revision  to  the  SIP. 

m.  Proposed  Rulemaking  Action 

In  this  action,  the  EPA  is  proposing  to 
approve  the  SIP  revision  submitted  by 
the  State  of  Texas.  The  State  of  Texas 
has  submitted  a  SIP  revision 
implementing  each  of  the  ECO/ETR 
program  elements  required  by  section 
182(d)(1)(B)  of  the  CAA.  Affected 
employers  with  100  or  more  employees 
at  a  work  site  are  required  to  submit 
compliance  plans  to  the  Texas  Natural 
Resource  Conservation  Commission  on 
a  submission  schedule,  depending  on 
the  employer's  size,  between  May  15. 
1994.  and  November  15, 1994. 
Compliance  with  applicable  target  APO 
is  required  two  years  following  the 
appropriate  compliance  plan 
submission  deadline.  The  EPA  is 
therefore  proposing  to  approve  this 
submittal. 

Proposed  Action 

The  EPA  proposes  to  approve  the  SIP 
revision  submitted  by  the  State  of  Texas. 
All  required  SIP  items  have  been 
adequately  addressed  as  discussed  in 
this  Federal  Register  document. 

The  EPA  has  reviewed  this  request  for 
revision  of  the  federally  approved  SIP 
for  conformance  with  the  provisions  of 
the  CAA  enacted  on  November  15, 1990. 
The  EPA  has  determined  that  this  action 
conforms  with  those  requirements. 
Based  on  the  above  evaluation,  the  EPA 
proposes  to  approve  the  ECO/'ETR  SEP 
for  the  Houston-Galveston  ozone 
nonattainment  area. 

Request  for  Public  Comments 

The  EPA  requests  comments  on  all 
aspects  of  this  proposal,  including  the 
EPA's  proposal  to  approve  the  ECO/ETR 
SIP  for  the  Houston-Galveston  ozone 
nonattainment  area,  as  meeting  the 


'  Al»o  section  172(c)(7)  of  the  CAA  require*  that 
plan  provisions  for  nonattainment  areas  meet  the 
applicable  provisions  of  section  110(a)(2). 


requirements  of  section  182(d)(1)(B)  of 
the  CAA  regarding  ECO/ETR  programs. 
As  indicated  at  the  outset  of  this  notice, 
the  EPA  will  consider  any  comments 
received  by  November  17, 1993. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et.  seq.,  the  EPA  must 
prepare  a  regulatory  fiexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D,  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  afiiected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
[Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410(a)(2)). 

Executive  Order  12291 

This  action  has  been  classified  as  a 
Table  Two  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Tables  Two  and  Three  SIP  revisions  (54 
FR  2222)  from  the  requirements  of 
section  3  of  Executive  Order  12291  for 
a  period  of  two  years.  The  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  Two  and  Three  SIP 
revisions.  OMB  has  agreed  to  continue 
the  temporary  waiver  until  such  time  as 
it  rules  on  the  EPA's  request. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Ozone. 

Authority:  42  U.S.C.  7401-7671q. 
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Dated:  September  24.  1993. 
A.  Stanley  Meibur^ 
Acting  Regional  Administrator  (6A). 
|FR  Doc  93-25482  Filed  lO-lS-93;  8:45  ami 
BH-UNO  cooc  asao-ao-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[MM  Oodwt  No.  93-260;  DA  93-1150] 

Cable  Television  Service;  List  of  M^or 
Television  Markets 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  invites 
comments  on  its  proposal,  initiated  by 
a  request  filed  by  Marion  T.V.,  Inc.  to 
amend  the  Commission's  Rules  to 
change  the  designation  of  the 
Indianapolis-Bioomington.  Indiana 
television  market  to  include  the 
community  of  Marion.  Indiana.  This 
action  is  taken  to  test  the  proposal  for 
market  hyphenation  through  the  record 
established  based  on  comments  filed  by 
interested  parties. 

DATES:  Comments  are  due  on  or  before 
November  4,  1993,  and  reply  comments 
are  due  on  or  before  November  19, 1993. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  EKD  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  E.  Aronowitz.  Mass  Media  Bureau. 
Policy  and  Rules  Division,  (202)  632- 
7792. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
93-260.  adopted  September  21. 1993. 
and  released  October  7, 1993.  The 
complete  text  of  this  document  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (room  239).  1919 
M  Street.  NW..  Washington.  DC  20554. 
and  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street.  NW.. 
Washington.  DC  20037. 

Synopsis  of  the  Notice  of  Proposed  Rule 
Making 

1.  The  Commission,  in  response  to  a 
Petition  for  Rulemaking  filed  by  Marion 
T.V..  Inc..  licensee  of  WMCC-TV. 
Channel  23.  Marion.  Indiana,  proposed 
to  amend  §  76.51  of  the  Rules  to  change 
the  designation  of  the  Indianapolis- 
Bioomington,  Indiana  television  market 
to  include  the  community  of  Marion. 
Indiana. 


2.  In  evaluating  p>ast  requests  for 
hyphenation  of  a  market,  the 
Commission  has  considered  the 
following  factors  as  relevant  to  its 
examination: 

(1)  The  distance  between  the  existing 
designated  communities  and  the 
community  proposed  to  be  added  to  the 
designation; 

(2)  Whether  cable  carriage,  if  afforded 
to  the  subject  station,  would  extend  to 
areas  beyond  its  Grade  B  signal  coverage 
area; 

(3)  The  presence  of  a  clear  showing  of 
a  particularized  need  by  the  station 
requesting  the  change  of  market 
designation;  and 

(4)  An  indication  of  benefit  to  the 
public  hvm  the  proposed  change. 
Each  of  these  factors  helps  the 
Commission  to  evalilate  individual 
market  conditions  consistent  "with  the 
underlying  competitive  purpose  of  the 
market  hyphenation  rule  to  delineate 
areas  where  stations  can  and  do,  both 
actually  and  logically,  compete." 

3.  Based  on  the  facts  presented,  the 
Commission  believes  that  a  sufficient 
case  for  redesignation  of  the  subject 
market  has  been  set  forth  so  that  this 
proposal  should  be  tested  through  the 
rulemaking  process,  including  the 
comments  of  interested  parties.  It 
appears  from  the  information  before  us 
that  Station  WMCC-TV  and  stations 
licensed  to  comm.imities  in  the 
Indianapolis-Bioomington  television 
market  do  compete  for  audiences  and 
advertisers  throughout  much  of  the 
proposed  combined  market  area,  and 
that  evidence  has  been  presented 
tending  to  demonstrate  commonality 
between  the  proposed  community  to  be 
added  to  a  market  designation  and  the 
market  as  a  whole.  Moreover, 
Petitioner's  proposal  appears  to  be 
consistent  with  the  Commission's 
policies  regarding  redesignation  of  a 
hyphenated  television  market. 

Initial  Regulatory  Flexibility  Analysis 

4.  The  Commission  certifies  t^wt  the 
Regulatory  Flexibility  Act  of  1980  does  - 
not  apply  to  this  rulemaking  proceeding 
because  if  the  proposed  rule  amendment 
is  promulgated,  there  will  not  be  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities,  as  defined  by  section  601(3)  of 
the  Regulatory  Flexibility  Act.  A  few 
television  licensees  will  be  affected  by 
the  proposed  rule  amendment.  The 
Secretary  shall  send  a  copy  of  this 
Notice  of  Proposed  Rule  Making, 
including  the  certification,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act.  Public  Law  No.  96-354, 


94  Stat.  1164,  5  U.S.C  601  et  aeq. 
(1981). 

Ex  Parte 

5.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
provided  they  are  disclosed  as  provided 
in  the  Commission's  Rules.  See 
generally  47  CFR  1.1202, 1.1203  and 
1.1206(a). 

Conunent  Dates 

6.  Pursuant  to  applicable  procedures 
set  forth  in  §§1.415  and  1.419  of  the 
Commission's  Rules,  interested  parties 
may  file  comments  on  or  before 
November  4,  1993.  and  reply  comments 
on  or  before  November  19, 1993.  All 
relevant  and  timely  comments  will  be 
considered  before  final  action  is  taken 
in  this  proceeding.  To  file  formally  in 
this  proceeding,  participants  must  file 
an  original  and  four  copies  of  all 
comment,  reply  comments,  and 
supporting  comments.  If  participants 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  plus  nine  copies  must  be  filed. 
Comments  and  reply  comments  should 
be  sent  to  the  Office  of  the  Secretary. 
Federal  Communications  Commission, 
Washington.  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (room  239)  of  the  Federal 
Communications  Commission.  1919  M 
Street.  NW.,  Washington,  DC  20554. 

7.  Accordingly,  this  action  is  taken  by 
the  Chief,  Mass  Media  Bureau,  pursuant 
to  authority  delegated  by  §  0.283  of  the 
Commission's  Rules. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 

Federal  Communications  Commission. 

Roy  J.  Stewart. 

Chief,  Mass  Media  Bureau. 
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ACTION:  Proposed  rule. 


SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  proposes  to  list  two  Rsh.  the 
Cherokee  Darter  [Etheostoma 
(Ulocentro)  sp.)  and  Etowah  darter 
[Etheostoma  etowae),  as  threatened  and 
endangered,  respectively,  under  the 
Endangered  Species  Act  (Act)  of  1973. 
as  amended.  The  Cherokee  and  Etowah 
darters  are  recently  discovered  species 
of  Hsh  that  are  endemic  to  the  Etowah 
River  system  in  north  Georgia.  The 
Cherokee  darter  is  now  known  from 
approximately  20  small  tributary 
systems  of  the  Etowah  River,  but 
healthy  populations  are  known  from 
only  a  few  sites.  The  Etowah  darter  is 
known  from  the  upper  Etowah  River 
mainstem  and  two  tributary  systems. 
Impoundments  and  deteriorating  water 
and  benthic  habitat  quality  resulting 
from  siltation.  agricuhural  runoff,  other 
pollutants,  poor  land  use  practices, 
increased  urbanization,  and  waste 
discharges  have  resulted  in  the 
restriction  and  fragmentation  of  these 
species'  current  ranges.  These  factors 
continue  to  impact  the  species  and  their 
habitat.  Comments  and  information  are 
sought  from  the  public  on  this  proposal. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  December 
17. 1993.  Public  hearing  requests  must 
be  received  by  December  2, 1993. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor.  U.S.  Fish  and 
Wildlife  Service,  Jacksonville  Field 
Office.  3100  University  Boulevard. 
South.  Suite  120.  Jacksonville.  Florida 
32216.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  S.  Butler  at  the  above  address 
(904/232-2580). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Etowah  River  is  one  of  three 
major  upper  Coosa  River  system 
tributaries,  the  others  being  the 
Conasauga  and  Oostanaula  rivers.  The 
Etowah  joins  the  Oostanaula  River  in 
Rome.  Georgia,  to  form  the  Coosa  River. 
The  Coosa  River  itself  is  the  major 
eastern  tributary  of  the  Mobile  Basin 
that  empties  into  the  Gulf  of  Mexico  in 
southwest  Alabama.  The  Etowah  River 
system  drains  portions  of  the  Blue 
Ridge,  Piedmont,  and  Valley  and  Ridge 
physiographic  provinces.  All  streams  in 
the  drainage  are  upland  in  nature  and 
characterized  by  high  gradients  and 
rocky  substrates.  Land  use  patterns  of 


the  Etowah  system  are  largely  of  a  rural 
agrarian  economy,  with  scattered 
municipalities,  including  the 
encroaching  Atlanta  metropolitan  area. 

The  diversity  of  the  aquatic  fauna  is 
commensurate  with  the  diversity  of 
physiographic  provinces  comprising  the 
basin.  Many  of  the  aquatic  organisms 
refxjrted  from  the  Etowah  system  are 
rare.  Records  of  federally  protected 
species  are  known  for  an  endangered 
fish  (amber  darter.  Percino  antesella), 
four  endangered  mussels  (upland 
combshell,  Epioblasma  metastriata; 
southern  clubshell,  Pleurobema 
decisum;  ovate  clubshell.  P.  perovatum; 
and  triangular  kidneyshell. 
Ptychobranchus  greeni),  and  a 
threatened  mussel  (Alabama 
moccasinshell,  Medionidus 
acutissimus).  In  addition,  several 
Category  2  candidate  species  from  the 
Service's  animal  notice  of  review 
published  in  the  Federal  Register  of 
November  21, 1991  (56  FR  58804)  are 
also  known  from  the  Etowah  River 
system.  These  include  a  mussel 
(Tennessee  heelsplitter.  Lasmigona 
holstonia),  five  fishes  (rock  darter. 
Etheostoma  rupestre;  freckled  darter, 
Percina  lenticula;  bronze  darter,  P. 
palmaris;  lined  chub,  Hybopsis 
lineapunctata;  and  frecklebelly 
madtom.  Noturus  munitus),  and  at  least 
two  aquatic  snails  (coldwater  elimia. 
Elimia  gerhardti;  and  rough  homsnail, 
Pleurocera  foremani).  It  is  estimated 
that  35  of  the  potentially  50  freshwater 
mussel  species  that  once  inhabited  the 
Etowah  River  system  have  been 
extirpated  (Burkhead  et  al.  1992).  The 
Etowah  River  system  at  one  time 
contained  a  significant  portion  of  the 
aquatic  biodiversity  of  the  upper  Mobile 
Basin. 

A  small  f>ercid  fish,  the  Cherokee 
darter  is  subcylindrical  in  shape,  and 
has  a  relatively  blunt  snout  with  a 
subterminal  mouth.  The  body  shade  is 
white  to  pale  yellow.  The  side  of  adults 
is  pigmented  with  usually  eight  small 
dark  olive-black  blotches  which  develop 
into  vertically  elongate,  slightly  oblique 
bars  in  breeding  adults,  especially  in 
males.  The  back  usually  has  eight  small 
dark  saddles  and  intervening  pale  areas. 
The  Cherokee  darter  has  proven  to  be 
distinct  from  the  Coosa  darter,  E. 
coosae,  a  species  with  which  it  was 
previously  confused,  by  peak  nuptial 
males  never  having  five  discrete  color 
bands  in  the  spinous  dorsal  fin. 

Cherokee  darters  inhabit  small-sized 
to  medium-sized  warm-water  creeks 
with  moderate  gradient  and 
predominately  rocky  bottoms.  It  is 
usually  found  in  shallow  water  in 
sections  of  reduced  current,  typically  in 
runs  above  and  below  riffles  and  at  the 


ecotones  of  riffies  and  backwaters.  The 
Cherokee  darter  is  associated  with  large 
gravel,  cobble,  and  small  boulder 
substrates,  and  is  uncommonly  or  rarely 
found  over  bedrock,  fine  gravel,  or  sand. 
It  is  most  abundant  in  stream  sections 
with  relatively  clear  water  and  clean 
substrates  (little  silt  deposition).  The 
Cherokee  darter  is  intolerant  of  heavy  to 
moderate  silt  deposition.  The  Cherokee 
darter,  like  other  members  of  the 
subgenus  Ulocentra,  is  intolerant  of 
impoundment. 

The  Cherokee  darter  is  endemic  to  the 
Etowah  River  system  in  north  Georgia, 
where  it  is  primarily  restricted  to 
streams  draining  the  Piedmont 
physiographic  province,  and  to  a  lesser 
extent,  the  Blue  Ridge  physiographic 
province.  The  Cherokee  darter  occurs  in 
about  20  small  to  moderately  large 
tributary  systems  of  the  middle  and 
upper  Etowah  River  system.  However, 
only  a  few  sites  contain  healthy 
populations  of  this  species.  The  largest 
populations  occur  in  northern 
tributaries  upstream  of  Allatoona 
Reservoir.  Populations  are  smaller  in 
tributaries  draining  the  southern  portion 
of  the  system.  The  southern  tributary 
systems  tend  to  drain  areas  exhibiting 
less  relief  and  are  generally  much  more 
degraded.  Cherokee  darter  populations 
are  found  primarily  above  Allatoona 
Reservoir.  Downstream  of  Allatoona 
Dam,  populations  are  restricted  to  two 
tributary  systems. 

The  Cherokee  darter  exhibits  a 
disjunct  and  discontinuous 
distributional  pattern,  indicating 
fragmentation  and  isolation  of 
populations.  The  placement  of 
Allatoona  Reservoir  in  the  middle      * 
Etowah  River  system  has  caused  much 
of  the  fragmentation  of  this  species' 
populations.  One  major  tributary  system 
in  the  upper  Etowah  system,  Amicalola 
Creek,  apparently  naturally  lacks 
populations  of  Cherokee  darters,  but 
contains  a  relatively  close  relative  and 
also  a  narrow  endemic,  the  holiday 
darter,  E.  brevirostnim.  The  Cherokee 
darter  is  aliopatric  (i.e.,  the  ranges  of  the 
species  do  not  overlap)  with  the  other 
two  Ulocentra  species  in  the  watershed, 
the  holiday  darter  and  Coosa  darter.  A 
formal  description  of  the  Cherokee 
darter  is  being  prepared  by  Bauer  et  al. 
(inprep.). 

The  Etowah  darter  is  a  small-sized 
percid  fish  that  is  moderately 
compressed  laterally,  and  has  a 
moderately  pointed  snout  with  a 
terminal,  obliquely  angled  mouth.  The 
body  ground  shade  is  browm  or  grayish- 
olive.  The  side  is  usually  pigmented 
with  13  or  14  small  dark  blotches  just 
below  the  lateral  line.  The  breast  in 
nuptial  males  is  dark  greenish-blue.  The 
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Etowah  darter  has  proven  distinct  from 
the  greenbreast  darter,  E.  jordani.  a 
species  with  which  it  has  previously 
been  confused,  by  the  absence  of  red 
marks  on  the  sides  and  anal  fins  of  male 
specimens. 

The  Etowah  darter  inhabits  warm  and 
cool,  medium  and  large  creeks  or  small 
rivers  that  have  moderate  or  high 
gradient  and  rocky  bottoms.  It  is  found 
in  relatively  shallow  riffles,  with  large 
gravel,  cobble,  and  small  boulder 
substrates.  The  Etowah  darter  is 
typically  associated  with  the  swiftest 
portions  of  shallow  riffles,  but 
occasionally  adults  are  taken  at  the  tails 
of  riffles.  Sites  having  the  greatest 
abundance  of  Etowah  darters  have 
clearer  water  and  relatively  little  silt  in 
the  riffles.  The  Etowah  darter,  like  other 
members  of  the  subgenus  Nothonotus, 
shuns  pool  habitats  and  is  intolerant  of 
stream  impoundment. 

The  Etowah  darter  is  endemic  to  the 
upper  Etowah  River  system  in  north 
Georgia,  where  it  is  restricted  to  the 
upper  Etowah  River  mainstem.  and  two 
tributaries.  Long  Swamp  and  Amicalola 
Creeks.  These  streams  drain  both  the 
Blue  Ridge  and  Piedmont  physiographic 
provinces.  This  distribution  suggests 
habitat  specialization;  all  streams 
inhabited  by  this  species  are 
geographically  adjacent  in  the  most 
upland  portion  of  the  river  system.  For 
a  fish  of  moderate  to  large  creeks  or 
small  rivers,  the  Etowah  darter  has  one 
of  the  most  restricted  distributions  in 
the  southeast  (Lee  et  al.  1980).  The 
Etowah  darter  has  been  formally 
described  by  Wood  and  Mayden  (1993). 

Tfie  Cherokee  darter  appeared  as  a 
category  2  species  in  the  Service's 
notice  of  review  for  animal  candidates 
published  in  the  Federal  Register  of 
January  6. 1969  (54  FR  554)  and 
November  21. 1991  (56  FR  58804). 
Category  2  species  are  taxa  under  review 
for  listing,  but  for  which  conclusive  data 
on  biological  vulnerability  and  threat(s) 
are  not  currently  available  to  support 
proposed  rules. 

The  Service  funded  a  status  survey  in 
fiscal  year  1990  to  better  determine  the 
status  of  the  recently  discovered 
Cherokee  darter.  After  field  work  had 
commenced,  another  undescribed  fish 
was  discovered  in  the  Etowah  River 
system,  the  Etowah  darter.  The  survey 
was  modified  to  address  the  population 
status  of  both  these  undescribed  darters. 
A  final  report  was  received  on  March 
30. 1993  (Burkhead  1993),  providing 
sufficient  information  on  biological 
vulnerability  and  threats  to  support 
Classification  of  these  fishes  as  category 
1  candidates  and  to  support  a  proposed 
rule  to  classify  the  Cherokee  darter  as 


threatened  and  the  Etowah  darter  as 
endangered. 

On  April  6, 1993.  the  Service  notified 
potentially  affected  Federal  and  State 
agencies  by  mail  that  a  status  review 
was  being  conducted  for  the  Cherokee 
darter  and  Etowah  darter.  Two 
comments  vrere  received  concerning 
this  notification.  The  U.S.  Forest  Service 
stated  that  it  was  unlikely  Forest  Service 
lands  harbored  suitable  habitat  for  the 
two  darter  species.  They  also  noted  that 
future  Forest  Service  activities  in  the 
Etowah  River  watershed  were  expected 
to  decrease,  and  that  it  was  unlikely 
these  activities  would  produce  any 
noticeable  siltation  effects  on 
downstream  populations  of  the 
Cherokee  darter  and  Etowah  darter.  The 
Environmental  Protection  Agency 
commented  on  locating  specific 
watersheds  having  high  cumulative 
non-point  source  stream  impacts  for 
potential  restoration  work.  This 
information  would  be  useful  in  the 
recovery  of  the  Cherokee  darter  and 
Etowah  darter.  Neither  agency  had 
objections  to  the  potential  listing  of 
these  species. 

Summary  of  Factors  Affecting  the 

Section  4(a)(1)  of  the  Act  (16  U.S.C. 
1531  etseq.)  and  regulations  (50  CFR 
part  424)  promulgaied  to  implement  the 
listing  provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  Cherokee  darter 
{Etheostoma  [Ulocentra]  sp.)  and  the 
Etowah  darter  (Etheostoma  etowae)  are 
as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  The 
Cherokee  darter  and  Etowah  darter  are 
both  endemic  to  the  Etowah  River 
system  in  north  Georgia  (Burkhead 
1993).  These  species  have  been 
rendered  vulnerable  to  extinction  by 
significant  loss  of  habitat  within  their 
restricted  range  in  the  Etowah  River 
system.  The  primary  causes  of  habitat 
loss  in  the  Etowah  River  system  result 
from  impoundments,  siltation,  point 
source  and  nonpoint  source  pollution 
which  includes,  but  is  not  limited  to, 
municipal  and  industrial  waste 
discharges,  agricultural  runoff  from  crop 
monoculture  and  poultry  farms,  poultry 
processing  plants,  and  silvicultural 
activities.  Much  non-agricultural  and 
non-silvicultural  habitat  degradation  in 
the  watershed  can  be  attributed  to 
increased  urbanization  in  the  Atlanta 


metropolitan  area.  All  such  forms  of 
habitat  degradation  and  pollution 
disrupt  the  aquatic  ecosystem, 
particularly  impacting  benthic  (bottom) 
habitat.  Certain  pollutants  may  be 
particularly  harmful  in  cumulative 
concentrations  or  if  synergistic 
interactions  with  other  pollutants  or 
chemicals  occur. 

Impoundments  have  destroyed  a 
significant  portion  of  the  free-flowing 
stream  habitat  in  which  the  Cherokee 
darter  and  Etowah  darter  live. 
Preimpoundment  records  from  areas 
now  flooded  by  the  4.800  hectare 
(11,856  acre)  Allatoona  Reservoir  exist 
in  museum  collections.  Based  on 
museum  records,  at  least  five 
populations  of  the  Cherokee  darter  were 
extirpated  by  the  inundation  of 
Allatoona  Reservoir,  which  was 
completed  in  1955.  Other 
undocumented  Cherokee  darter 
populations  were  likely  destroyed  by 
the  filling  of  Allatoona  Reservoir  as 
well.  It  is  possible  that  some  mainstem 
Etowah  River  populations  of  the  Etowah 
darter  were  also  destroyed  by  Allatoona 
Reservoir.  The  lower  portions  of  some  of 
the  tributary  systems  that  harbor 
populations  of  the  Cherokee  darter  are 
inundated  by  Allatoona  Reserv  oir, 
isolating  these  populations  from  other 
populations  in  adjacent  tributaries. 
These  tributaries  include  Butler,  Shoal, 
and  Stamp  Creeks. 

Besides  Allatoona  Reservoir, 
numerous  small  imjsoundments  and 
ponds  are  scattered  throughout  the 
range  of  the  Cherokee  darter  and  Etowah 
darter.  Impoundments  directly  destroy 
stream  habitat  by  converting  free- 
flowing  streams  to  artificial  lakes  and 
ponds  and  by  causing  population 
isolation.  Furthermore,  small 
impoundments  are  numerous  enough  in 
the  Etowah  system  to  have  a  negative 
effect  on  both  these  species  by  causing 
population  fragmentation  and  isolation, 
thereby  blocking  genetic  interchange. 
Impoundments  also  alter  the  thermal 
regimen  of  the  stream  sections 
immediately  below  the  dam  and  can 
cause  community  shifts  favoring 
centrarchid  fishes  (Brim  1991).  potential 
predators  on  both  Chert:)kee  darters  and 
Etowah  darters.  Tne  Yellow  Creek 
population  of  the  Cherokee  darter  is 
directly  threatened  by  a  proposed  water 
supply  impoundment  planned  by  the 
Cherokee  County  government. 

Erosion  from  poor  land  use  (practices 
cause  extensive  topsoil  erosion  and 
subsequent  siltation  of  stream  bottoms. 
Siltation  sources  include  timber 
clearcutting,  clearing  of  riparian 
vegetation,  and  those  construction, 
mining,  and  agriciiltural  practices  that 
allow  exposed  earth  to  enter  streams. 
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Light  to  moderate  levels  of  siltation  are 
ubiquitous  in  many  streams  of  the 
Etowah  River  system  that  have 
populations  of  the  Cherokee  darter  and 
Etowah  darter.  Siltation  problems  are 
severe  in  many  tributaries  that  have  or 
probably  had  populations  of  the 
Cherokee  darter,  including  Allatoona 
Creek,  the  Little  River  system, 
Settingdowm  Creek.  Pumpkinvine  Creek, 
and  in  portions  of  Shoal  Creek 
(Cherokee  County).  Sharp  Mountain 
Creek,  Long  Swamp  Creek,  and  Raccoon 
Creek.  Siltation  and  dust  from  marble 
quarries  in  Pickens  County  are  also 
major  problems  in  Long  Swamp  Creek, 
the  only  known  site  where  the  Cherokee 
darter  and  Etowah  Darter  are  found 
together.  A  rock  quarry  has  been 
proposed  for  Stamp  Creek  in  Bartow 
County.  If  permitted,  this  quarry  may 
have  an  adverse  effect  on  the  Stamp 
Creek  Cherokee  darter  population. 

The  extreme  isolation  or  absence  of 
populations  of  the  Cherokee  darter  in 
Settingdown.  Allatoona,  and  Raccoon 
Greeks  and  the  Little  River  also  strongly 
suggests  localized  extirpation  of 
populations.  These  intermediate  streams 
probably  once  supported  populations  of 
the  fish.  Much  of  the  Little  River  system 
is  heavily  affected  by  large  silt  and  bed 
loads;  the  remaining  fish  fauna  is 
depauperate  and  at  many  sites 
dominated  by  species  tolerant  of 
degraded  habitats. 

The  Cherokee  darter  and  Etowah 
darter  are  obligate  benthic  species 
living,  foraging,  and  spawning  on  the 
stream  bottom.  Hence,  their  well-being 
is  directly  tied  to  benthic  habitat 
quality.  Negative  effects  of  silt  on 
benthic  fishes  were  summarized  by 
Burkhead  and  Jenkins  (19»1).  Silt 
reduces  or  destroys  habitat 
heterogeneity  and  primary  productivity, 
increases  fish  egg  and  larval  mortality, 
abrades  organisms,  and  alters,  degrades, 
and  entombs  macrobenthic 
communities.  The  geological  strata 
drained  by  the  Etowah  River, 
particularly  in  the  middle  and  upper 
portion  of  the  system,  contain 
micaceous  schist.  The  erosion  of  this 
substrata  adds  an  extremely  abrasive 
mica  component  to  the  silt  which 
renders  this  silt  even  more  noxious  to 
benthic  organisms.  Current  state  and 
Federal  regulations  preventing  silt  from 
entering  streams  are  lacking, 
inadequate,  or  not  rigorously  enforced. 

The  current  rate  of  development  in 
the  counties  surrounding  Atlanta  is  very 
high.  The  most  rapid  development 
appears  to  be  in  Gobb  and  Fulton 
counties,  but  it  is  also  high  in  Cherokee 
County.  These  areas  are  in  the  heart  of 
the  Cherokee  darter's  current  range.  The 
effects  of  urbanization  may  be  seen  as 


far  away  as  Dawson  County,  where  the 
majority  of  Etowah  darter  populations, 
as  well  as  some  Cherokee  darter 
populations,  are  known.  One  of  the 
principal  concerns  to  the  continued 
existence  of  the  Cherokee  darter  and 
Etowah  darter  is  the  trend  of  converting 
farmland  into  localized  subdivisions  in 
areas  relatively  remote  from  Atlanta. 
Associated  with  increased  development 
and  land  clearing  is  increased  siltation 
from  erosion,  accelerated  runoff,  and 
transport  of  pollutants  into  the  Etowah 
River  system. 

The  tributaries  harboring  the 
Cherokee  darter  and  Etowaii  darter  are 
crossed  by  numerous  road  and  railroad 
bridges.  These  stream  crossings  are 
potential  sites  for  accidents  which  could 
spill  toxic  material  into  streams.  Spills 
of  toxic  chemicals  at  such  crossings 
could  cause  catastrophic  fish  kills  and 
local  extirpation  of  these  species.  The 
high  number  of  bridge  crossings  over 
Cherokee  darter  and  Etowah  darter 
streams  increases  the  probability  that 
such  an  accident  will  occur  in  the 
future. 

Attending  the  urbanization  associated 
with  the  growth  of  the  Atlanta 
metroi>olitan  area  is  a  proposed  bypass 
which  would  circumnavigate  Atlanta  to 
the  northwest,  connecting  Interstate  75 
with  Georgia  State  Route  371.  The 
bypass  would  cross  several  Cherokee 
darter  streams  in  portions  of  Forsyth, 
Cherokee,  and  Bartow  Counties.  Bridge 
construction  sites  would  be  potential 
sources  of  sedimentation  to  Cherokee 
darter  habitat. 

It  has  been  reported  that  75  percent  of 
Georgia's  landfills  will  reach  capacity  in 
five  years  [The  Adanta  Journal/The 
Atlanta  Constitution,  February  23, 
1992).  Several  landfill  sites  have  been 
proposed  within  the  range  of  the 
Cherokee  darter,  and  one  proposed  site 
occurs  between  two  Cherokee  darter 
streams:  Riggins  and  Edward  Creeks. 
Cherokee  County.  While  modem 
landfills  are  designed  to  contain  runoff, 
some  landfills  may  not  retain  complete 
barrier  integrity  over  time. 

B.  Overutilization  for  commercial, 
recreational,  scientific,,  or  educational 
purposes.  In  general,  small  species  of 
fish,  such  as  the  Cherokee  darter  and 
Etowah  darter,  which  are  not  utilized 
for  either  sport  or  bait  purposes,  are 
unknown  to  the  general  public. 
Therefore,  take  of  these  species  by  the 
general  public  has  not  been  a  problem. 
However,  vandalism  could  pose  a 
problem,  especially  if  the  specific 
inhabited  reaches  were  to  be  revealed, 
such  as  through  the  designation  of 
critical  habitat.  Most  of  the  stream 
reaches  inhabited  by  these  fish  are 
extremely  short  and  could  easily  be  lost 


through  the  act  of  vandals  using  readily 
available  toxic  chemicals.  Although 
scientific  collecting  is  not  presently 
identified  as  a  threat,  take  by  private 
and  institutional  collectors  could  pose  a 
threat,  if  left  unregulated.  Federal 
protection  of  these  species  would  help 
to  minimize  illegal  or  inappropriate 
take. 

C.  Disease  or  predation.  Predation 
upon  the  Cherokee  darter  and  Etowah 
darter  undoubtedly  occurs.  However, 
there  is  no  evidence  to  suggest  that 
predation  threatens  these  species, 
except  possibly  in  altered  stream 
reaches  immediately  below  dams. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  Official 
Code  of  Georgia  Annotated  27-2-12 
prohibits  the  taking  of  these  fish 
without  a  state  collecting  permit. 
Federal  listing  would  provide  protection 
under  Section  9  of  the  Act  by  requiring 
Federal  permits  for  taking  the  Cherokee 
darter  and  Etowah  darter.  Additional 
protection  could  be  gained  under 
Section  7  of  the  Act  by  requiring  Federal 
agencies  to  consult  with  the  Service 
when  projects  they  fund,  authorize,  or 
conduct  may  affect  these  species. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
range  of  the  Cherokee  darter  has  been 
fragmented,  and  a  significant  portion  of 
the  middle  Etowah  River  system  has 
been  permanently  altered  by  Allatoona 
Reservoir.  Many  of  the  streams 
inhabited  by  the  Cherokee  darter  and 
Etowah  darter  exhibit  moderate  to  heavy 
degradation  from  poor  land  use 
practices  and  small  impoundments. 
These  strong  negative  forces  have 
caused  local  extirpation  of  both 
Cherokee  darter  and  Etowah  darter 
populations  and  have  induced  range 
fragmentation  and  subsequent  isolation 
of  the  Cherokee  darter  into  small 
populations.  Genetic  diversity  has 
subsequently  oeen  lost  due  to  these 
population  losses.  The  genetic  diversity 
of  all  populations  may  be  needed  to 
provide  the  species  enough  genetic 
variability  to  adapt  to  environmental 
change  and  thus  assure  long-term 
viability.  The  restricted  distribution  of 
both  the  Cherokee  darter  and  Etowah 
darter  also  makes  populations 
vulnerable  to  extirpation  from 
catastrophic  events,  such  as  an 
accidental  toxic  chemical  spill.  Range 
fragmentation  and  loss  of  genetic 
diversity,  independently  and  in  concert, 
clearly  threaten  the  continued  existence 
of  these  species. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  both 
darters  in  determining  to  propose  these 
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rules.  Based  on  these  evaluations,  the 
preferred  action  is  to  propose  the 
Cherokee  darter  and  Etowah  darter  as 
threatened  and  endangered  species, 
respectively.  The  Cherokee  darter  is 
now  known  from  approximately  20 
tributary  systems  of  the  Etowah  River, 
but  healthy  populations  are  known  from 
just  a  few  sites.  The  Etowah  darter  is 
known  from  only  the  upper  Etowah 
River  mainstem  and  two  tributary 
systems.  Both  species  are  restricted  to 
the  Etowah  River  system  in  north 
Georgia.  These  flsh  and  their  benthic 
habitat  have  been,  and  continue  to  be, 
impacted  by  range  reduction,  isolation 
by  impoundment,  and  general  habitat 
destruction.  Despite  its  wider 
distribution  and  greater  number  of 
known  populations,  the  Cherokee  darter 
appears  to  have  more  of  its  habitat 
threatened  by  these  factors,  which  have 
already  resulted  in  a  higher  level  of 
population  fragmentation  and  isolation 
relative  to  the  Etowah  darter.  The 
restricted  distribution  of  these  two 
species  also  makes  localized 
populations  susceptible  to  catastrophic 
events.  Because  of  these  factors, 
endangered  appears  the  most 
appropriate  status  for  the  Etowah  darter 
and  threatened  appears  most 
appropriate  for  the  Cherokee  darter. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  propose  critical  habitat  at  the 
time  a  species  is  proposed  to  be 
endangered  or  threatened.  The  Service's 
regulations  (50  CFR  424.12(a)(1))  state 
that  designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist:  (1)  The 
species  is  threatened  by  taking  or  other 
activity  and  the  identification  of  critical 
habitat  can  be  expected  to  increase  the 
degree  of  threat  to  the  species  or  (2) 
such  designation  of  critical  habitat 
would  not  be  beneficial  to  the  species. 
The  Service  finds  that  designation  of 
critical  habitat  is  not  prudent  for  these 
species.  Such  a  determination  would 
result  in  no  known  benefit  to  these 
species,  and  designation  of  critical 
habitat  could  further  threaten  them. 

Section  7(a)(2)  and  regulations 
codified  at  50  CFR* part  402  require 
Federal  agencies  to  ensure,  in 
consultation  with  and  with  the 
assistance  of  the  Service,  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  listed  species  or  destroy  or 
adversely  modify  their  critical  habitat,  if 
designated.  Section  7(a)(4)  requires 
Federal  agencies  to  confer  informally 
with  the  Service  on  any  action  that  is 


likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  the  destruction  or  adverse 
modification  of  proposed  critical 
habitat.  (See  "Available  Conservation 
Measures"  section  for  a  further 
discussion  of  Section  7.)  As  part  of  the 
development  of  this  proposed  rule, 
Federal  and  State  agencies  were  notified 
of  the  fishes'  general  distribution,  and 
they  were  requested  to  provide  data  on 
proposed  Federal  actions  that  might 
adversely  affect  the  two  species. 

Should  any  future  projects  be 
proposed  in  areas  inhabited  by  these 
fish,  the  involved  Federal  agency  will 
already  have  the  general  distributional 
data  needed  to  determine  if  the  species 
may  be  impacted  by  their  action;  and  if 
needed  more  specific  distributional 
information  would  be  provided. 

Regulations  promulgated  for 
implementing  section  7,  referenced 
above,  provide  for  both  a  jeopardy 
standard,  based  on  listing  alone,  and  for 
a  destruction  or  adverse  modification 
standard,  in  cases  where  critical  habitat 
has  been  designated.  The  Cherokee  and 
Etowah  darters  occupy  very  restricted 
stream  reaches.  Any  significant  adverse 
modification  or  destruction  of  their 
habitat  would  likely  jeopardize  their 
continued  existence.  Under  these 
conditions  the  two  standards  are 
essentially  equivalent.  Therefore,  no 
additional  protection  for  the  species 
would  accrue  from  critical  habitat 
designation  that  would  not  also  accrue 
from  listing  these  species.  Once  listed, 
the  Service  believes  that  protection  of 
their  habitat  can  be  accomplished 
through  the  section  7  jeopardy  standard, 
and  through  section  9  prohibitions 
against  take. 

These  two  fish  are  very  rare. 
Therefore,  taking  for  scientific  purposes 
and  private  collections  could  pose  a 
threat  to  their  continued  existence  if 
site-specific  information  were  released 
to  the  general  public.  The  publication  of 
critical  habitat  maps  in  the  Federal 
Register  and  local  newspapers  and  other 
publicity  accompanying  critical  habitat 
designation  could  increase  the 
collection  threat  and  also  increase  the 
potential  for  vandalism  during  the  often 
controversial  critical  habitat  designation 
process.  The  potential  for  future  habitat 
disruption  within  one  or  both  these 
species'  ranges  resulting  from  the 
rapidly  expanding  Atlanta  metropolitan 
area  makes  designation  of  critical 
habitat  potentially  more  contentious 
and  controversial,  increasing  the 
possibility  for  vandahsm  to  occur.  The 
locations  of  these  species'  populations 
have  consequently  been  described  only 
in  general  terms  in  this  proposed  rule. 
Any  existing  precise  locality  data  would 


be  available  to  appropriate  Federal. 
State,  and  local  governmental  agencies 
from  the  Service  office  described  in  the 
ADDRESSES  section;  from  the  Service's 
Brunswick  Field  Office,  Federal 
Building,  room  334,  801  Gloucester 
Street,  Brunswick,  Georgia  31520;  and 
from  the  Georgia  Department  of  Natural 
Resources,  and  Georgia  Natural  Heritage 
Program. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal. 
State,  and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  taking  and 
harm  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 

ftroposed  critical  habitat.  If  a  sp>ecies  is 
isted  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

Federal  involvement  is  expected  to 
include  the  Environmental  Protection 
Agency  through  the  Clean  Water  Act's 
provisions  for  pesticide  registration  and 
waste  management  actions.  The  Corps 
of  Engineers  will  consider  these  species 
in  project  planning  and  operation,  and 
during  the  permit  review  process.  The 
Federal  Highway  Administration  will 
consider  impacts  of  federally  funded 
bridge  and  road  construction  projects 
when  known  habitat  may  be  impacted. 
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Continuing  urban  development  within 
the  Etowah  River  system  may  involve 
the  Fanners  Home  Administration  and 
their  loan  programs.  The  Soil 
Conservation  Service  will  consider  the 
species  during  project  planning  and 
under  their  farmer's  assistance 
programs.  The  Forest  Service  will 
consider  downstream  impacts  to  habitat 
of  the  Etowah  darter  when  planning  or 
implementing  silvicultural,  recreational, 
or  other  programs  in  the  headwaters  of 
Amicalola  Creek  and  the  extreme  upper 
portion  of  the  Etowah  River  mainstem 
occurring  in  the  Chattahoochee  National 
Forest. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  for 
endangered  species,  and  17.21  and 
17.31  for  throatened  species  set  forth  a 
series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
and  threatened  wildlife.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  jurisdiction  of  the 
United  States  to  take  (includes  harass, 
harm,  pursue,  hunt,  shoot,  wound,  kill, 
trap,  or  collect:  or  attempt  any  of  these), 
import  or  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  can7,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  oe  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  or  threatened 
wildlife  species  under  certain 
circumstances.  Regulations  governing 
permits  are  at  50  CFR  17.22. 17.23,  and 
17.32.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities.  For 
threatened  species,  there  are  also 
permits  for  zoological  exhibition, 
educational  purposes,  or  special 
purposes  consistent  with  the  purpose  of 
the  Act.  In  some  instances,  permits  may 
be  issued  for  a  specified  time  to  relieve 
undue  economic  hardship  that  would  be 
suffered  if  such  relief  were  not 
available.  Since  these  species  are  not  in 
trade,  such  permit  requests  are  not 
expected. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  these  proposals 
will  be  as  accurate  and  as  effective  as 


possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  these 
proposed  rules  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof))  to  the  species; 

(2)  The  location  of  any  additional 
populations  of  the  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act.: 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  the  species:  and 

(4)  Current  or  planned  activities  in  the 
subject  areas  and  their  possible  impacts 
on  the  species. 

Final  promulgation  of  the  regulations 
on  these  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communication  may 
lead  to  final  regulations  that  differ  from 
these  proposals. 

The  Act  provides  for  a  public  hearing 
on  this  proposal,  if  requested.  Requests 
must  be  received  within  45  days  of  the 
date  of  publication  of  these  proposals. 
Such  requests  must  be  made  in  writing 
and  should  be  addressed  to  the  Field 
Supervisor  (see  ADDRESSES  section  of 
this  rule). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  S{>ecies  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  1 7 

Endangered  and  threatened  species, 
Export.s.  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulations  Promulgation 

Accordingly,  the  Service  proposes  to 
amend  part  17,  subchapter  B.  chapter  I. 
title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C>  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L  99- 
625. 100  Stat.  3500;  unless  otherwise  noted. 

2.  §  17.11(h)  is  amended  by  adding 
the  following,  in  alphabetical  order 
under  "FISHES",  to  the  List  of 
Endangered  and  Threatened  Wildlife  to 
read  as  follows: 

§  1 7. 11    Endangered  artd  ttireatened 
wildlife. 


(h) 


53702  Federal  Register  /  Vol.  58.  No.  199  /  Monday.  October  18.  1993  /  Proposed  Rules 


Species 


Common  name 


Scientific  name 


Fishes 


Historic  range  lS2?2d^SS^      Status      Whwlist-    Criti^        Spe^ 

threatened  ""  """^  "*** 


Darter,  Ctierokee Etheostoma 

(Ukxentra)  sp.. 


U.S.A.  (GA) Entire  T 

«  •  • 

Darter,  Etowah  Etheostoma  etowae  ...    U.S.A.  (GA) Entire  E 


NA 


NA 


Dated:  September  24, 1993. 
Richard  N.  Smith. 

Acting  Director.  Fish  and  Wildlife  Service. 
IFR  Doc.  93-25435  Filed  10-15-93;  8:45  am) 
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50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Put)lic  Hearings  and 
Extension  of  Comment  Period  on 
Proposed  Endangered  Status  and 
Critical  hiabitat  Designation  for  the 
Southwestern  Willow  Flycatcher 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  notice  of  public 

hearings  and  extension  of  comment 

period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  gives  notice  that  six 
public  hearings  will  be  held,  and  the 
comment  period  extended,  regarding  the 
proposed  rule  to  list  the  southwestern 
willow  flycatcher  [Empidonax  traillii 
extimus)  as  an  endangered  species,  with 
critical  habitat.  These  hearings  and 
extension  of  the  comment  period  will 
allow  all  interested  parties  to  submit 
oral  or  written  comments  on  the 
proposal. 

DATES:  Six  public  hearings  have  been 
scheduled,  from  6  p.m.  to  9  p.m.  for  the 
following  dates  and  locations: 

(1)  Monday,  November  1, 1993,  in 
Albuquerque,  New  Mexico. 

(2)  Tuesday,  November  2, 1993,  in  Las 
Cruces,  New  Mexico. 

(3)  Monday.  November  8. 1993.  in 
Tucson.  Arizona. 

(4)  Tuesday.  November  9, 1993,  in 
Flagstaff,  Arizona. 

(5)  Monday,  November  15. 1993.  in 
Lake  Isabella,  California. 

(6)  Tuesday,  November  16. 1993.  in 
San  Diego,  California. 

The  comment  period  for  this 
proposal,  which  was  scheduled  to  close 
on  October  21, 1993,  is  extended  and 
now  closes  on  November  30, 1993. 


ADDRESSES:  The  addresses  for  the  public 
hearings  are: 

(1)  November  1. 1993,  at  the  Indian 
Pueblo  Cultural  Center,  2410  12th  Street 
NW,  Albuquerque,  New  Mexico. 

(2)  November  2, 1993,  at  the  Corbett 
Auditorium  on  the  New  Mexico  State 
University  campus.  Las  Cnices.  New 
Mexico. 

(3)  November  8, 1993.  at  the  Social 
Sciences  Auditorium  on  the  University 
of  Arizona  campus,  Tucson,  Arizona. 

(4)  November  9,  1993,  at  the  Flagstaff 
High  School  Auditorium.  400  West  Elm. 
Flagsta^.  Arizona. 

(5)  November  15, 1993,  at  the  Kern 
River  Valley  Senior  Citizen's  Center, 
6104  Lake  Isabella  Road,  Lake  Isabella, 
California. 

(6)  November  16, 1993,  at  the  San 
Diego  Concourse.  Convention  and 
Performing  Arts  Center,  202  C  Street  MS 
#57,  San  Diego,  California. 

Written  comments  and  material 
should  be  sent  to  the  State  Supervisor, 
Arizona  Ecological  Services  Field 
Office.  U.S.  Fish  and  Wildlife  Service. 
3616  West  Thomas  Road,  suite  6. 
Phoenix,  Arizona  85019.  Comments  and 
materials  received  will  be  available  for 
public  inspection  by  appointment, 
during  normal  business  hours,  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Gatz  or  Timothy  Tibbitts.  at  the  above 
address,  telephone  (602)  379-4720. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  southwestern  willow  flycatcher 
(Empidonax  traillii  extimus)  is  a  small 
passerine  bird  which  nests  in  riparian 
habitats  along  rivers,  streams,  or  other 
wetlands,  where  dense  growths  of 
wrillow.  Cottonwood,  arrowweed. 
buttonbush,  tamarisk,  or  other  shrubs 
and  trees  are  present.  Its  breeding  range 
includes  soutbem  California,  Arizona, 
New  Mexico,  extreme  southern  portions 
of  Nevada  and  Utah,  and  western  Texas. 
It  may  also  breed  in  southwestern 
Colorado  and  extreme  northwestern 
Mexico.  The  southwestern  willow 


flycatcher  has  experienced  extensive 
loss  and  modification  of  its  habitat,  and 
is  also  endangered  by  other  factors, 
including  brood  parasitism  by  cowbirds 
[Molothrus  sp.).  A  proposed  rule  to  list 
this  species  as  endangered  with  critical 
habitat  was  published  in  the  Federal 
Rraister  on  July  23. 1993  (58  FR  39495). 

Pursuant  to  50  CFR  424.16(c)(2).  the 
Service  may  extend  or  reopen  a 
comment  period  upon  finding  that  there 
is  good  cause  to  do  so.  The  Service  has 
determined  that  good  cause  exists,  in 
that  allowing  the  full  participation  of 
the  affected  public  in  the  species  listing 
process  will  allow  the  Service  to 
consider  the  best  scientific  and 
commercial  data  available  in  making  a 
final  determination  on  the  proposed 
action. 

Section  4(b)(5)(E)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1531  et  seq.).  requires  that  a 
public  hearing  be  held  if  requested 
within  45  days  of  the  publication  of  a 
proposed  rule.  Anticipating  such 
requests,  the  Service  announced  in  the 
proposed  rule  that  three  public  hearings 
would  be  held,  one  each  in  the  States  of 
California,  Arizona  and  New  Mexico.  In 
response  to  additional  requests,  the 
Service  is  holding  three  additional 
hearings.  The  six  public  hearings  will  be 
held  on  the  dates  and  at  the  addresses 
described  above. 

Those  parties  wishing  to  make 
statements  for  the  record  should  bring  a 
copy  of  their  statements  to  present  to 
the  Service  at  the  start  of  the  hearing. 
Oral  statements  may  be  limited  in 
length,  if  the  number  of  parties  present 
at  each  hearing  necessitates  such  a 
limitation.  There  are.  however,  no  limits 
to  the  length  of  written  comments  or 
materials  presented  at  the  hearings  or 
mailed  to  the  Service.  To  facilitate  the 
uninhibited  exchange  of  information, 
cameras  and  videotape  recorders  wrill 
not  be  allowed  within  the  public 
hearing  rooms.  The  comment  period  on 
the  proposed  rule  originally  closed 
October  21, 1993.  To  accommodate  the 
public  hearings,  and  to  provide 
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opportunity  for  comments  following  the 
hearings,  the  Service  is  extending  the 
comment  period  until  November  30, 
1993.  Written  comments  should  be 
submitted  to  the  Service  office  in  the 
ADDRESSES  section. 

Author 

The  primary  author  of  this  notice  is 
Timothy  J.  Tibbitts  (see  ADDRESSES). 

Aathority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1361-1407;  16  U.S.C.  1531-1543; 
16  U.S.C.  4201-4245;  Pub.  L.  99-625. 
100  Stat.  3500;  tmless  otherwise  noted). 

List  of  Subjects  in  SO  CFR  Part  17 

Endangered  and  threatened  species, 
Exports.  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 
John  G.  Rogers, 
Regional  Director. 

IFR  Doc.  93-25570  Filed  10-15-93;  8:45  ami 
MUJNQ  COM  4310-65-^ 


50  CFR  Part  32 

RIN  1018-AB25 

Addition  of  Eight  National  Wildiife 
Refuges  to  ttie  List  of  Open  Areas  for 
Hunting,  Three  to  the  List  for  Sport 
Fishing  and  Pertinent  Refuge-Specific 
Regulations 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACnON:  Notice  of  extension  of  comment 
period. 

SUMMARY:  With  this  notice,  the  Fish  and 
Wikilife  Service  extends  the  comment 
period  referred  to  in  a  proposed 
rulemaking  for  refuge  hunting  and 
fishing  openings  published  at  58  FR 
48732  on  September  17. 1993.  The 
comment  period  is  hereby  extended  by 
an  additional  20  days  to  end  on  October 
25, 1993. 

DATES:  Comments  must  be  received  on 
or  before  October  25. 1993. 
ADDRESSES:  Address  comments  to: 
Assistant  Directors-Refuges  and 
Wildlife.  U.S.  Fish  and  Wildlife  Service, 
1849  C  Street.  NW..  Washington.  DC 
20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duncan  L.  Brown,  U.S.  Fish  and 
Wildlife  Service,  Division  of  Refuges, 
MS  670  ARLSQ,  1849  C  Street,  NW., 
Washington,  DC  20240;  Telephone: 
703-358-1744. 

SUPPLEMENTARY  INFORMATKM:  All 
hunting/fishing  opening  documents  are 
maintained  and  are  available  for  review 


at  the  Arlington  Square  office  of  the  U.S. 
Fish  and  Wildlife  Service,  4401  N. 
Fairfax  Drive,  670  ARLSQ,  Arlington. 
VA  22203. 

Dated:  October  13. 1993. 
Richard  N.  Smith, 
Acting  Director. 

IFR  Doc.  93-25460  Filed  lO-lS-93;  8:45  am) 
BIUMQ  COM  4310-6S-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  222  and  227 

[Docket  No.  93077»-3179;  I.D.  062093A] 

Endangered  and  Threatened  Species; 
Screening  of  Water  Diversions  To 
Protect  Sacramento  River  Winter-run 
Chinook  Salmon 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  NMFS  is  considering 
proposing  regulations  that  would 
establish  screening  requirements  for 
water  diversions  from  the  Sacramento 
River  and  Delta  to  protect  threatened 
winter-run  chinook  salmon.  There  are 
over  2,000  unscreened  diversions  along 
the  River  and  Delta,  and  NMFS  is 
concerned  that  these  unscreened 
diversions  may  cause  substantial  losses 
of  juvenile  winter-run  chinook  salmon. 
DATES:  Comments  should  be  received  by 
December  17, 1993. 

ADDRESSES:  Comments  should  be  sent  to 
Gary  Matlock,  Acting  Regional  Director, 
NMFS,  Southwest  Region.  501  West 
Ocean  Blvd.,  suite  4200,  Long  Beach, 
CA  90802-4213. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  H.  Lecky.  Protected  Species 
Division.  Southwest  Region,  NMFS, 
(310)  980-4015  or  Margaret  C  Lorenz, 
Office  of  Protected  Resources,  NMFS, 
(301) 713-2322. 

SUPPLEMENTARY  INFORMATION:  The 
threatened  winter-run  chinook  salmon 
is  a  unique  population  of  chinook 
salmon  in  the  Sacramento  River  that  is 
distinguishable  from  other  chinook  runs 
based  on  the  timing  of  its  upstream 
migration  and  spawning  season.  Annual 
estimates  of  the  spawning  run  size  made 
by  the  California  Department  of  Fish 
and  Game  (CDFG)  at  the  Red  Bluff 
Diversion  Dam  show  a  dramatic  decline 
in  the  average  run  size  from  84,000  fish 
in  the  years  1967-1969  to  about  2,000 
for  the  years  1982  to  1984.  After  a 
further  decline  in  the  run  size  to  less 


than  1,000  fish,  NMFS  listed  the  species 
as  threatened  under  the  Endangered 
Species  Act  (ESA)  on  November  5. 1990 
(55  FR  46515),  and  has  proposed  to 
reclassify  the  species  as  endangered  (57 
FR  27416,  lune  19.  1992). 

According  to  a  1987  report  to  the 
California  Advisory  Committee  on 
Salmon  and  Steelhead,  there  are  more 
than  300  separate  irrigation,  industrial, 
and  municipal  water  supply  diversions 
along  the  Sacramento  River  between 
Redding  and  Sacramento,  California, 
that  divert  nearly  1.2  million  acre-feet  of 
water  annually  from  April  through 
October.  These  unscreened  diversions 
may  be  causing  significant  losses  of 
juvenile  winter-nm  chinook  since 
juveniles  rear  in  the  Sacramento  River 
during  a  significant  portion  of  the 
normal  (i.e.,  July  through  November) 
irrigation  season.  In  addition,  the 
possible  flooding  of  rice  fields  during 
the  winter  months,  or  non-irrigation 
season,  is  presently  under 
consideration.  This  diversion  activity 
would  serve  to  expose  juvenile  winter- 
run  chinook  salmon  to  unscreened 
diversions  for  an  even  period  than 
currently  exists.  According  to  the 
Resources  Agency  of  the  State  of 
CaUfomia,  an  estimated  10  million 
juvenile  salmonids  are  lost  to 
unscreened  diversions  annually. 

In  an  unpublished  examination  of  the 
possible  impacts  of  local  agricultural 
diversions  in  the  Delta  on  striped  bass 
and  chinook  salmon  for  the  California 
Department  of  Water  Resources.  Randall 
Brown  (1983)  found  that  there  were 
about  1,800  small  diversions  in  the 
Deha.  The  Department  estimated  that 
the  average  size  of  the  intakes  for  these 
pumps  and  siphons  was  10-12  inches 
with  low  average  flows.  These 
diversions,  combined  with  local 
precipitation  and  levee  seepage,  result 
in  a  total  Delta  annual  consumptive 
water  use  of  about  1.65  million  acre- 
feet.  However,  the  magnitude  of  these 
diversions,  and  the  extent  to  which 
these  diversions  cause  significant  losses 
of  juvenile  chinook  salmon  has  not  been 
adequately  studied. 

NMFS  and  other  agencies  have 
already  undertaken  a  number  of  actions, 
including  screen  design  and 
installation,  to  reduce  the  impact  on 
winter-run  chinook  salmon  from  major 
diversions  in  the  Sacramento  River  and 
Delta.  The  U.S.  Bureau  of  Reclamation 
completed  the  Tehama-Colusa  Canal 
fish-screen  facilities  in  1990  to 
eliminate  fish  entrainment  into  the 
Tehama-Colusa  and  Coming  irrigation 
canals  and  to  reduce  predation  at  the 
Red  Bluff  Diversion  Dam.  In  response  to 
an  enforcement  action  taken  by  NMFS 
pursuant  to  violations  of  the 


53704  Federal  Register  /  Vol.  58.  No.  199  /  Monday.  October  18.  1993  /  Proposed  Rules 


Endangered  Species  Act  (ESA).  the 
Anderson-Cottonwood  Irrigation  District 
installed  three  water-intake  screens  on 
the  previously  unscreened  Chum  Creek 
Pump  Station  in  1992.  In  August  1991. 
the  Dept.  of  Justice,  at  the  request  of 
NMFS.  obt  :ined  a  Federal  court  order  to 
enjoin  the  Gienn-Colusa  Irrigation 
District  (GQD)  from  operating  its 
Hamilton  City  diversion  facility  in 
violation  of  the  ESA.  This  action 
eventually  resulted  in  a  court  order  that 
restricts  the  District's  operations  to 
minimize  impacts  on  juvenile  winter- 
run  Chinook  salmon  during  their  peak 
outmigration  season.  Because  of  the 
court  order.  GOD  agreed  to:  (1)  Pursue 
a  long-term  screening  solution  that 
implements  the  best  available  proven 
technology  to  protect  juvenile  winter- 
run  chinook  salmon  from  entrainment 
and  predation  at  the  diversion  facility 
and  (2)  operate  the  facility  on  an  interim 
basis  to  meet  specific  screen  approach 
velocity  (i.e.,  average  approach  velocity 
of  0.33  cubic  feet  per  second  along  the 
screen  face)  and  bypass  flow  criteria. 
In  February  1993.  NMFS  issued  an 
ESA  section  7  biological  opinion  to  the 
U.S.  Burec^  of  Reclamation  and  the 
California  Department  of  Water 
Resources  that  addresses  the  effects  of 
long-term  Central  Valley  Project  and 
State  Water  Project  operations  on  the 
winter-run  chinook  salmon.  The 
opinion  and  incidental  take  statement 
identifies  protective  measures  that 


require  the  Bureau  to  limit  the  diversion 
of  juvenile  winter-run  chinook  salmon 
from  the  Sacramento  River  into  the 
central  and  southern  Delta  which 
minimizes  juvenile  losses  that  occur  at 
the  Federal  and  State  export  pumping 
facilities  in  the  southern  Deha.  In 
addition,  the  Bureau  is  implementing  a 
pilot  screening  program  that  may 
advance  the  technology  and  acceptance 
of  screening  and  other  fish  deterrent 
devices  in  the  Sacramento  River.  Funds 
from  the  Drought  Act  of  1991  will  be 
used  for  the  installation  of  a  number  of 
fish  screening  devices  for  diversion 
facilities  on  the  Sacramento  River  for 
the  purpose  of  demonstrating  their 
effectiveness.  The  Bureau  has  contacted 
125  Sacramento  River  water  diverters 
having  water  rights  settlement  contracts 
with  the  United  States  to  inform  them 
of  the  pilot  screening  program  and 
encourage  their  participation  in 
screening  selected  diversions.  Also,  the 
Bureau  plans  to  conduct  screening 
workshops  for  all  interested  Sacramento 
River  diverters.  Various  screen 
designers,  fabricators,  and  vendors  will 
be  invited  to  discuss  fish  screen 
technology  and  present  their  products 
and  services. 

NMFS  is  now  beginning  to  consider 
whether  it  should  propose  regulations 
that  would  establish  screening 
requirements  for  water  diversions  from 
the  Sacramento  River  and  Delta  to 
protect  threatened  winter-run  chinook 


salmon.  Therefore,  in  addition  to 
comments  on  whether  it  should  propose 
regulations.  NMFS  is  requesting  specific 
information  and  comments  from  Federal 
and  State  agencies  and  private 
individuals  or  organizations  on  the 
following:  (1)  The  numbers,  types,  and 
sizes  of  unscreened  and  screened 
diversions  in  the  Sacramento  River  and 
Delta;  (2)  the  magnitude  of  losses  of 
winter-run  chinook  salmon  and  other 
Hsh  species  caused  by  unscreened 
diversions  in  the  Sacramento  River  and 
Deha;  (3)  the  feasibility  of  installing 
positive-barrier  screens  or  other  fish- 
deterrent  devices  to  reduce  these  losses; 
(4)  the  estimated  costs  of  screen  design, 
installation,  maintenance  and 
evaluation;  (5)  the  availability  of 
funding  mechanisms  for  screen  design, 
installation,  maintenance,  and 
evaluation:  and  (6)  the  availability  and 
feasibility  of  alternative  management 
options  that  may  reduce  losses  from 
unscreened  diversions  such  as  seasonal 
pumping  restrictions,  monitoring 
requirements,  or  alternative  water 
supplies. 

Dated:  October  12. 1993. 
Gary  Matlock, 

Acting  Deputy  Assistant  Administrator  for 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  Doc.  93-25429  Filed  10-15-93;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rutes  tt\aX  are  applicable  to  tt)e 
public,  fstotices  of  hearings  and  investigations, 
committee  meetings,  agency  deciswns  and 
ruings,  delegatK>ns  of  authority,  filing  of 
petitions  and  applications  and  agerrcy 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
sectron. 


ACTION 

Members  of  Performance  Review 
Board 

AGENCY:  ACTION. 

ACTION:  List  of  perfonnance  review 
board  members. 

SUMMARY:  ACTION  publishes  the 
revised  list  of  ]>ositions  which  comprise 
the  Performance  Review  Board 
established  by  ACTION  under  the  Civil 
Service  Reform  Act. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  D.  Beaulieu,  Director  of 
Personnel.  ACTION.  1100  Vermont 
Avenue.  NW..  room  5101.  Washington. 
DC  20525.  (202)  606-5263. 

SUPPt.EMENTARY  INFORMATION:  The  Civil 
Service  Reform  Act  of  1978  (CSRA) 
requires  that  each  agency  establish  one 
or  more  Performance  Review  Boards  to 
review  and  evaluate  the  initial  appraisal 
of  a  senior  executive's  performance  and 
to  make  recommendations  to  the 
appointing  authority  concerning  the 
performance  of  the  senior  executive  and 
to  make  recommendations  for  bonuses. 

The  incumbents  of  the  following 
positions  will  serve  as  members  of  the 
ACTION  Performance  Review  Board. 

.  Associate  Director  for  Management 
]  and  Budget — Chairman 

:  !l  Deputy  Assistant  Secretary  for 
Administration.  Department  of 
Transportation 

:  i;  Commissioner,  Federal  Property 
Asset  Management  Service,  General 
Services  Administration 

'  I.  Associate  Director.  Office  of  Policy, 
Research  and  Evaluation 

Issued  in  Washington,  DC,  on  October  7. 
1993. 

Gary  Kowakzyk, 

Acting  Director. 

jFR  Doc.  93-25490  Filed  10-15-93;  8:45  am] 
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DEPARTMEffT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  9a-023N] 

Conference  on  the  Meat  and  Poultry 
Regulatory  Program  of  the  Future 

Notice  is  hereby  given  that  a 
Conference  on  the  Meat  and  Poultry 
Regulatory  Program  of  the  Future  will 
be  held  on  Tuesday.  November  9. 1993. 
8:30  a.m.  to  5  p.m..  and  Wednesday, 
November  10.  1993.  8:30  a.m.  to  4  p.m.. 
at  the  Renaissance  Hotel,  located  near 
Chilles  International  Airport,  13869  Park 
Center  Road.  Hemdon.  Virginia. 

Participants  at  the  Conference  are 
representatives  of  Food  Safety  and 
Inspection  Service  constituents,  such  as 
the  meat  and  poultry  industry, 
academia.  professional  organizations, 
and  consumer  groups.  The  purpose  of 
the  Conference  is  to  obtain  additional 
information  on  issues  of  importance  to 
the  general  public  prior  to  developing 
the  meat  and  [>oultry  regulatory  program 
of  the  future. 

The  Conference  is  open  the  public  on 
a  space-available  basis.  Interested 
persons  may  contact  Jen  Darling  at  (703) 
218-2688,  for  additional  information 
regarding  the  Conference. 

Done  at  Washington,  DC,  on:  October  13. 
1993. 

H.  Russell  Cross. 

Administrator,  Food  Safety  and  Inspection 
Service. 

(FR  Doc.  93-25467  Filed  10-15-93:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
(A-588-815] 

Gray  Portland  Cement  and  Clinker 
From  Japan;  Amendment  of  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration/ 
Department  of  Commerce. 

ACTION:  Notice  of  amendment  of  final 
results  of  antidumping  duty 
administrative  review. 

SUMMARY:  On  September  20, 1993.  the 
Department  of  Commerce  published  in 
the  Federal  Register  (58  FR  48826)  the 


final  results  of  its  administrative  review 
of  Ihe  antidumping  duty  order  on  gray 
Portland  cement  and  clinker  from  Japan 
(56  FR  21658;  May  10. 1991).  The 
review  covered  one  manufacturer/ 
exporter  of  this  merchandise,  Onoda 
Cement  Company,  Ltd.  (Onoda).  and  the 
period  October  31, 1990  through  April 
30, 1992.  Based  on  the  correction  of 
ministerial  errors,  we  have  changed  the 
margin  for  Onoda  from  13.60  jjercent  to 
18.30  percent. 

EFFECTIVE  DATE:  October  18,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Genovese  or  Pamela  Woods, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration. 
U.S.  Department  of  Commerce, 
Washington.  DC  20230;  telephone  (202) 
482-5253. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  20,  1993,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (58  FR  48826)  the  final  results 
of  our  administrative  review  of  the 
antidumping  duty  order  on  gray 
Portland  cement  and  clinker  from  Japan 
(56  FR  21658;  May  10, 1991).  After 
publication  of  the  final  results,  the 
Department  received  comments  from 
the  Ad  Hoc  Committee  of  Southern 
California  Producers  of  Gray  Portland 
Cement  (the  petitioner)  and  Onoda 
regarding  ministerial  errors  in  the 
computer  programs  used  to  calculate  the 
final  margin. 

Amended  Final  Results  of  Review 

Based  on  comments  submitted  by 
petitioner  we  corrected  three  ministerial 
errors  for  these  amended  final  results. 
First,  in  our  final  calculations  the 
Department  did  not  deduct  the  full 
amount  of  indirect  selling  expenses  and 
freight  for  channels  2.  4.  6.  and  9  sales 
when  calculating  exporter's  sales  price 
ffSP).  Second,  we  erred  when 
calculating  the  total  value  of  U.S.  sales 
which  resulted  in  an  overstated  total 
value  which  in  turn  understated  the 
final  margin.  Third,  we  inadvertently 
deducted  the  full  amount  of  Onoda's 
service  station  operating  costs  as  a 
direct  expense  from  foreign  market 
value  (FMV)  in  all  purchase  price 
transactions.  This  expense  should  have 
been  included  in  the  pool  of  home 
market  indirect  expenses. 
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Based  on  comments  submitted  by 
respondent  we  corrected  one  additional 
error  The  Department  incorrectly 
defined  the  amount  of  the  difference-in- 
merchandise  for  ESP  sales  of  Type  n 
cement. 

As  a  result  of  our  correction  of  the 
aforementioned  ministerial  errors,  we 
have  determined  that  a  weighted- 
average  margin  of  18.30  percent  exists 
for  Onoda. 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  USP  and 
FMV  may  vary  from  the  percentage 
stated  above.  The  Departinent  will  issue 
appraisement  instructions  directly  to 
Customs. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  uf>on 
publication  of  this  notice  of  amended 
final  result-  of  administrative  review  for 
all  shipments  of  gray  portland  cement 
and  clinker  from  Japan  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Tariff  Act  of  1930,  as  amended,  and 
will  remain  in  effect  until  the  final 
results  of  the  next  administrative 
review: 

(1)  The  cash  deposit  rate  for  Onoda 
will  be  18.30  percent; 

(2)  For  previously  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period; 

(3)  If  the  exporter  is  not  a  firm 
covered  in  this  review  or  the  original 
less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established   jr  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and 

(4)  The  cash  deposit  rate  for  any 
future  entries  from  all  other 
manufacturers  or  exporters,  who  are  not 
covered  in  this  or  prior  administrative 
reviews  and  who  are  unrelated  to  the 
reviewed  firms  or  any  previously 
reviewed  firm,  will  be  63.73  percent. 
This  rate  is  the  "all  others"  rate 
established  by  the  Department  in  the 
original  LTFV  investigation  (56  FR 
12156). 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
antidumpir.^  duties  prior  to  Uquidation 
of  the  relevant  entries  during  this 


review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  notice  is  published  pursuant  to 
19  CFR  353.28. 

Eteted:  October  7, 1993. 
Barbara  R.  Stafford. 

Acting  Assistant  Secretary  for  Import 

Administrution. 

|FR  Doc.  93-25507  Filed  10-15-93;  8:45  am) 

BILUNG  COOC  9S1»-0S-M 

(A-68S-807] 

Initiation  of  Anticircumvention  Inquiry 
on  Antidumping  Duty  Order  on 
Industrial  Belts  and  Components  and 
Parts  Thereof,  Whettter  Cured  or 
Uncured,  From  Japan 

AGENCY:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of 
anticircumvention  inquiry. 

SUMMARY:  On  the  basis  of  a  petition  filed 
with  the  Department  of  Commerce  by 
Brecoflex  Corporation,  we  are  initiating 
an  anticircumvention  inquiry  to 
determine  whether  a  producer  of 
polyurethane  timing  belts  from  Mexico 
is  circumventing  the  antidumping  duty 
order  on  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured,  from  Japan,  issued 
June  14, 1989.  (54  FR  25314),  as 
corrected  August  4,  1989.  (54  FR  32104). 
EFFECTIVE  DATE:  October  18, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Frankel  at  (202)  482-5253  or 
Kimberiey  Huffman  at  (202)  482-0780, 
Office  of  Antidumping  Compliance. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  and  Constitution 
Avenue.  NW..  Washington.  DC  20230. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  9. 1992.  the  Department 
received  a  petition  filed  by  Brecoflex 


Corporation  (Brecoflex),  requesting  that 
the  Department  conduct  an 
investigation  to  determine  whether 
imports  of  certain  industrial  belts  or 
components  or  parts  by  Mectrol 
Corporation  (Mectrol),  are 
circumventing  the  antidumping  duty 
order  on  industrial  belts  from  Japan,  in 
accordance  with  section  781(b)  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act). 
19  U.S.C  1677jfb).  Brecoflex  alleges  that 
Mectrol  is  circumventing  the 
antidumping  duty  order  on  industrial 
belts  by  importing  subject  belting  into 
Mexico  for  assembly  into  finished  belts 
before  importation  Into  the  United 
States.  On  August  13, 1992,  Mectrol 
filed  a  response  to  Brecoflex's 
circumvention  allegations.  On 
November  16, 1992,  Brecoflex  provided 
additional  information  in  support  of  its 
petition  in  response  to  a  request  by  the 
Department.  On  November  23, 1992. 
Mectrol  filed  comments  in  response  to 
Brecoflex's  November  16, 1992, 
submission. 

Scope  of  Order 

The  products  covered  by  the  order 
subject  to  this  anticircumvention 
inquiry  are  industrial  belts  or 
components  or  parts  thereof,  whether 
cured  or  uncured,  from  Ja{>an  as  defined 
in  the  E)epartment's  antidumping  duty 
order  on  industrial  belts  from  Japan  (54 
FR  25314.  June  14. 1989).  as  corrected 
August  4,  1989  (54  FR  32104). 

Initiation  of  Anticircumvention 
Proceeding 

Section  781(b)(1)  of  the  Act  authorizes 
the  Department  to  include  merchandise 
assembled  or  completed  in  a  foreign 
country  within  the  scope  of  an  existing 
antidumping  duty  order  if:  (A)  The 
merchandise  imported  into  the  United 
States  is  of  the  same  class  or  kind  as  any 
merchandise  produced  in  a  foreign 
country  that  is  the  subject  of  an 
antidumping  duty  order,  (B)  before 
importation  into  the  United  States,  such^ 
imported  merchandise  is  completed  or 
assembled  in  another  foreign  country 
bom  merchandise  which  (i)  is  subject  to 
an  order  or  finding,  or  (ii)  is  produced 
in  the  foreign  coimtry  with  respect  to 
which  such  order  or  finding  applies;  (C) 
the  difference  between  the  value  of  such 
imported  merchandise  and  the  value  of 
the  merchandise  as  described  (in  section 
B  above)  is  small;  and  (D)  the 
Department  of  Commerce  determines 
that  action  is  appropriate  to  prevent 
evasion  of  the  order.  In  reaching  a 
determination  on  whether  to  include  the 
product  within  the  scope  of  an  existing 
antidumping  duty  order,  section 
781(b)(2)  of  the  Act  directs  the 
Department  to  consider  such  factors  as; 
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(1)  Tbe  pattern  of  trade.  (2)  whether  the 
manufacturer  or  exporter  of  the  product 
is  related  to  the  person  who  uses  the 
merchandise  to  assemble  or  complete  in 
the  foreign  country  the  product  that  is 
subsequently  imported  into  the  United 
States,  and  (3)  whether  imports  into  the 
foreign  country  of  the  merchandise  have 
increased  after  issuance  of  the  order  or 
finding. 

Based  upon  the  allegations  and 
evidence  provided  by  Brecoflex  and 
additional  evidence  contained  in 
Mectrol's  submissions,  and  in 
accordance  with  section  781(b)  of  the 
Act  and  19  CFR  353.29(b)  and  (f).  we  are 
initiating  an  anticircumvention  inquiry 
on  the  antidumping  duty  order  on 
industrial  belts  from  Japan  (case  number 
A-588-807).  (See  Analysis  section  of 
October  1, 1993  Memorandum). 

We  intend  to  notify  the  International 
Trade  Commission  (ITC)  in  the  event  of 
an  affirmative  preliminary 
determinaticHi  of  circumvention,  in 
accordance  with  19  CFR  353.29(d)(7). 

The  Department  will  not  order  the 
suspension  of  liquidation  at  this  time. 
However,  in  accordance  with  19  CFR 
353.29(j){2).  the  Department  v«ll 
instruct  the  U^.  Customs  Service  to 
suspend  liquidation  in  the  event  of  an 
affirmative  preliminary  determination  of 
circumvention. 

This  notice  is  issued  piusuant  to 
section  781(b)  of  the  Act  (19  U.S.C. 
1677j(b)). 

Datii;d:  October  1. 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Adminjstration. 

IFR  Doc.  93-25506  Filed  10-15-93;  8:45  am) 
BILUMG  COM  3S10-OS-M 

h 

[A-S59-802] 

Industriai  Belts  and  Components  and 
Parts  Thereof.  Whether  Cured  or 
Uncured,  From  Singapore;  Termination 
of  Antidumping  Duty  Administrative 
Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  termination  of 
antidimiping  duty  administrative 
review. 

SUMMARY:  In  response  to  a  request  from 
Mitsuboshi  Belting  (Singapore)  Pte., 
Ltd..  hereafter  MBS.  the  Department  of 
Commerce  initiated,  on  July  22, 1992, 
an  administrative  review  of  the 
antidumping  duty  order  on  industrial 
belts  from  Singapore  for  the  period  June 
1. 1991  throuj^  May  31,  1992.  On 
October  20. 1992,  the  Department 


received  a  timely  request  from  MBS  to 
withdraw  from  this  administrative 
review.  The  Department  received  no 
other  requests  for  review  from  other 
interested  parties,  and,  therefore,  the 
Department  is  terminating  this 
administrative  review. 
EFFECTIVE  DATE:  October  18. 1993. 
FOn  FURTHER  INFORMATION  CONTACT: 
Charles  Vannatta  in  the  Office  of 
Antidumping  Compliance;  International 
Trade  Administration;  U.S.  Department 
of  Commerce:  Washington,  DC  20230; 
telephone  number  (202)  482-5253. 

SUPPLEMENT <VRy  INFORMATION: 

Background 

On  Jime  14, 1989,  the  Department 
published  in  the  Federal  Register  (54 
FR  25315)  the  antidumping  duty  order 
on  industrial  belts  from  Singapore.  The 
order  was  subsequently  amended  on 
August  4. 1989  (54  FR  32104).  After 
receiving  a  timely  request  for  review 
from  MBS.  the  Department  initiated,  on 
July  22, 1992,  an  administrative  review 
for  the  period  June  1, 1991  through  May 
31, 1992  (57  FR  32521).  Subsequently 
on  October  20. 1992.  the  Department 
received  a  timely  request  from  MBS  for 
withdrawal  from  this  administrative 
review.  Because  there  were  no  other 
requests  for  review  from  other  interested 
parties,  the  Department  is  terminating 
this  administrative  review  in 
accordance  vdth  19  CFR  353.22(a)(5). 

This  termination  notice  is  in 
accordance  with  19  CFR  353.22(a)(5). 

Dated:  October  4. 1993. 
Hotly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

[FR  Doc.  93-25510  Filed  10-15-93:  8:45  am] 
BILUNO  COOC  3610-OS-M 

[A-683^13] 

Light-Scattering  Instruments  and  Parts 
Thereof  From  Japan;  Notice  of  Final 
Results 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
reviews:  Light-scattering  instruments 
and  parts  thereof  &t>m  Japan. 

SUMMARY:  On  August  9. 1993.  the 
Department  of  Commerce  published  the 
preliminary  results  of  the  administrative 
reviews  of  the  antidumping  duty  order 
on  light-scattering  instruments  and  parts 
thereof  from  Japan.  The  reviews  cover 
one  man'jifacturer/exporter  of  the 
merchandise  to  the  United  States, 


Otsuka  Electronics.  Ltd.,  and  the 
periods  November  15, 1990  through 
October  31,  1991.  and  November  1. 1991 
through  October  31 ,  1992.  We  gave 
interested  parties  an  opportunity  to 
comment  on  the  preliminary  results.  We 
received  no  comments.  Based  on  our 
analysis,  the  final  results  remain 
unchanged  from  those  presented  in  the 
preliminary  results. 

EFFECTIVE  DATE:  October  18. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Trainor  or  Maureen  Flannery, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230:  telephone:  (202)  482^733. 

SUPPt-EMENTARY  INFORMATION: 

Background 

On  August  9, 1993,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (58  FR  42293) 
the  preliminary  results  of  the  fir.-.t  and 
second  administrative  reviews  of  the 
antidumping  duty  order  on  light- 
scattering  instruments  (LSIs)  and  parts 
thereof  from  Japan  (55  FR  48144, 
November  19,  1990).  The  Department 
has  now  completed  the  reviews  in 
accordance  with  section  751  of  the 
TariiT  Act  of  1930,  as  amended  (the  Act). 

Scope  of  the  Reviews 

These  reviews  cover  imports  of  LSIs 
and  parts  thereof  from  Japan.  The 
Department  defines  such  merchandise 
as  LSIs  and  the  piarts  thereof  from  Japan, 
specified  below,  that  have  classical 
measurement  capabilities,  whether  or 
not  also  capable  of  dynamic 
measurements.  Classical  measurement 
(also  known  as  static  measurement) 
capability  usually  means  the  abiUty  to 
measure  absolutely  (i.e.,  without 
reference  to  molecular  standards)  the 
weight  and  size  of  macromolecules  and 
submicron  particles  in  solution,  as  well 
as  certain  molecular  interaction 
parameters,  such  as  the  so-called  second 
viral  coefficient.  (An  instrument  that 
uses  single-angle  instead  of  multi-angle 
measurement  can  only  measure 
molecular  weight  and  the  second  viral 
coefficient.)  Dynamic  measurement 
(also  known  as  quasi-elastic   ■ 
measurement)  capability  refers  to  the 
ability  to  measure  the  diffusion 
coefficient  of  molecules  or  particles  in 
suspension  and  deduce  therefrom 
features  of  their  size  and  size 
distribution.  LSIs  subject  to  these 
reviews  employ  laser  light  and  may  use 
either  the  single-angle  or  multi-angle 
technique. 


53708 


Federal  Register  /  Vol.  58.  No.  199  /  Monday.  October  18.  1993  /  Notices 


The  following  parts  are  included  in 
the  scope  of  these  administrative 
reviews  when  they  are  manufactured 
according  to  specifications  and 
operational  requirements  for  use  only  in 
an  LSI  as  denned  in  the  preceding 
paragraph:  Scanning  photomultiplier 
assemblies,  immersion  baths  (to  provide 
temperature  stability  and/or  refractive 
index  matching),  sample-containing 
structures,  electronic  signal-processing 
boards,  molecular  characterization 
software,  preampliner/discriminator 
circuitry,  and  optical  benches.  LSIs 
subject  to  these  reviews  may  be  sold 
inclusive  or  exclusive  of  accessories 
such  as  personal  computers,  cathode  ray 
tube  displays,  software,  or  printers.  LSIs 
are  currently  classifiable  under 
Harmonized  Tariff  Schedule  (HTS) 
subheading  9027.30.40.  LSI  parts  are 
currently  classifiable  under  HTS 
subheading  9027.90.40.  HTS 
subheadings  are  provided  for 
convenience  and  U.S.  Customs  Service 
purposes.  The  written  product 
description  remains  dispositive. 
Different  items  with  the  same  name  as 
subject  parts  may  enter  under 
subheading  9027.90.40.  To  avoid  the 
unintended  suspension  of  liquidation  of 
non-subject  parts,  those  items  entered 
under  subheading  9027.90.40  and 
generally  known  as  scanning 
photomultiplier  assemblies,  immersion 
baths,  sample-containing  structures, 
electronic  signal-processing  boards, 
molecular  characterization  software, 
preamplifier/discriminator  circuitry, 
and  optical  benches  must  be 
accompanied  by  an  importer's 
declaration  to  the  Customs  Service  to 
the  effect  that  they  are  not  manufactured 
for  use  in  a  subject  LSI. 

These  reviews  cover  entries  of  the 
subject  merchandise  exported  by  Otsuka 
Electronics,  Ltd.  (Otsuka)  and  entered 
during  the  periods  November  15, 1990 
through  October  31,  1991,  and 
November  1, 1991  through  October  31, 
1992. 

Final  Results  of  Reviews 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  of  these  reviews.  We 
received  no  comments.  We  determine 
that  Otsuka  had  no  exports  of  the 
subject  merchandise,  entered  into  the 
United  States  and  sold  to  unrelated 
parties  during  the  first  administrative 
review  period,  November  15. 1990 
through  October  31. 1991.  Otsuka 
exported  one  subject  LSI  during  this 
period  to  a  related  party  in  the  United 
States.  The  related  party  has  not  sold 
the  LSI.  We  will  include  this  unit  in  a 
future  review  if  it  is  ever  sold.  We 
further  determine  that  two  high  speed 


correlation  calculation  boards,  exported 
by  Otsuka  and  entered  during  the  period 
of  review,  are  not  covered  by  the  scope 
of  the  order. 

Because  Otsuka  failed  to  respond  in  a 
timely  manner  to  our  antidumping 
request  for  information  in  the  second 
administrative  review,  we  are  using  the 
best  information  available  (BIA),  in 
accordance  with  section  776(c)  of  the 
Act,  for  that  period.  In  determining 
what  to  use  as  BIA,  the  Department 
follows  a  two-tiered  methodology 
whereby  the  Department  assigns  lower 
margins  to  those  respondents  who 
cooperate  in  a  review,  and  margins 
based  on  more  adverse  assumptions  for 
those  respondents  who  do  not  cooperate 
in  the  review,  or  who  significantly 
impede  these  proceedings.  In  the  case  of 
non-coo{>erative  respondents,  we  use  as 
BIA  the  higher  of  (1)  the  highest  of  the 
rates  found  for  any  firm  for  the  same 
class  or  kind  of  merchandise  in  the  less 
than  fair  value  (LTFV)  investigation  or 
prior  administrative  reviews:  or  (2)  the 
highest  calculated  rate  in  this  review  for 
the  class  or  kind  of  merchandise  for  any 
firm.  There  were  no  other  firms 
involved  in  the  LTFV  investigation  or  in 
this  review.  We  have  therefore  used  as 
BIA  Otsuka's  rate  ht)m  the  final 
determination  in  the  LTFV 
investigation. 

We  have  determined  that  the 
following  dumping  margins  exist  for  the 
periods  November  15, 1990  through 
October  31, 1991,  and  November  1, 1991 
through  October  31, 1992: 


Manufacturer/ex- 
porter 

Period  ot  re- 
view 

Margin 
(percent) 

Otsuka  Electronics. 
Ltd 

Otsuka  Electronics, 
Ltd 

11/15/90- 
10/31/91 

11/01/91- 
10/31/92 

'  129  71 
2129.71 

1  No  entries  dunng  ttits  period;  margin  used 
is  from  the  investigation. 

2  BIA    rate;    margin    used    is    from    the 
investigatioa 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  The 
Department  will  instruct  the  Customs 
Service  to  assess  antidumping  duties  on 
all  appropriate  entries.  The  Department 
will  issue  appraisement  instructions 
directly  to  the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  the 
subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consiunption  on  or  after  the  publication 


date,  as  provided  by  section  751(a)(1)  of 
the  Act: 

(1)  The  cash  deposit  rate  for  Otsuka 
will  be  129.71  percent,  the  rate 
established  in  tne  final  results  of  the 
administrative  review  for  the  1991-1992 
period; 

(2)  For  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period; 

(3)  If  the  exporter  is  not  a  firm 
covered  in  these  reviews,  a  prior  review, 
or  the  original  LTFV  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  shall  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise:  and 

(4)  If  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review,  the  cash  deposit 
rate  will  be  the  "all  others  rate"  from 
the  LTFV  investigation. 

On  May  25, 1993,  the  Court  of 
International  Trade  in  Floral  Trade 
Council  V.  United  States.  Slip  Op.  93- 
79,  and  Federal-Mogul  Corporation  and 
the  Torrington  Company  v.  United 
States,  Slip  Op.  93-83,  decided  that 
once  an  "all  others"  rate  is  established 
for  a  company,  it  can  only  be  changed 
through  an  administrative  review.  The 
Department  has  determined  that  in 
order  to  implement  these  decisions,  it  is 
appropriate  to  reinstate  the  original  "all 
others"  rate  from  the  LTFV  investigation 
(or  that  rate  as  amended  for  correction 
for  clerical  errors  or  as  a  result  of 
litigation)  in  proceedings  governed  by 
antidumping  duty  orders  for  the 
purposes  of  establishing  cash  deposits 
in  all  current  and  future  administrative 
reviews.  In  proceedings  governed  by 
antidumping  findings,  unless  we  are 
able  to  ascertain  the  "all  others"  rate 
from  the  Treasury  LTFV  investigation, 
the  Department  has  determined  that  it  is 
appropriate  to  adopt  the  "new  shipper" 
rate  established  in  the  first  final  results 
of  administrative  review  published  by 
the  Department  (or  that  rate  as  amended 
for  correction  of  clerical  error  or  as  a 
result  of  litigation)  as  the  "all  others" 
rate  for  the  purposes  of  establishing 
cash  deposits  in  all  current  and  future 
administrative  reviews. 

Because  this  proceeding  is  governed 
by  an  antidumping  duty  order,  the  "all 
others"  rate  for  the  purposes  of  this 
review  will  be  129.71  percent,  the  "all 
other"  rate  established  in  the  final 
determination  in  the  LTFV  investigation 
(55  FR  34952,  August  27, 1990). 

These  deposit  requirements  will  be 
effective  upon  publication  of  this  notice 
for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
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after  the  publication  date.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  resuh  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protBctive  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  the  return/destruction  of 


APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  section  353.22  of  the 
Department's  regulations. 

Dated:  October  1.1993. 
Joseph  A.  Spcbisi 

Acting  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  93-25505  Filed  10-15-93:  8:45  ami 

MUMQCOOi  36M-OS-P 


Anttduniping  or  CourftervaHing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 


ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

BACKGROUND:  Each  year  during  the 
anniversary  month  of  the  publication  of 
an  antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party  as  ' 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request. 
in  accordance  with  §  353.22  or  §  355.22 
of  the  Commerce  Regulations,  that  the 
Department  of  Commerce  ("the 
Department")  conduct  an  admini'strative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

OPPORTUNITY  TO  REQUEST  A  REVIEW:  Not 
later  than  October  31, 1993,  interested! 
parties  may  request  administrative 
review  of  the  following  orders,  findings, 
or  suspended  investigations,  with 
anniversary  dates  in  October  for  the 
following  periods: 


Antidumping  duty  proceedings 


lta)y: 

Pressure  Sensitive  Plastjc  Tape  (A-475-059)  ..„ „ _ „ 

Japan: 

Slee<  Wife  Rope  (A-588-045) 

Tapered  Potief  Bearings.  4  incties  or  Less  in  Outside  Diameter  and  Certain  Components  Thereof  (A-688-054) 

Tapered  RoBer  Bearings,  and  Parts  Thereot.  Finistied  and  Unfinisned.  Over  4  Inctws  (A-688-604) 

Malaysia: 

Extmded  Rubber  Thread  (A-657-805) „ „„ „ 

The  Peoote's  Reptit))tc  ot  China: 

Banutn  Chloode  (A-570-007) 

Shop  Towels  of  Cotton  (A-570-003) 
Yugoslavia 

Industrial  Nitrocellulose  (A-479-801) 

Countervailing  Duty  Proceedmgs 
Argentina; 

Leather  (C-357-803) 
Brazil: 

Certain  Agricultural  Tillage  Tools  (C-351-406) 
India: 

Certain  Iron-Metal  Castings  (C-533-063)  

Iran: 

Roasted  In-Shell  Pistachios  (C-507-601) 

New  Zealand: 

Certain  Steel  Wire  NaHs  (C-61 4-701) 

Sweden: 

Certain  Caitxxi  Steel  Products  (C-401-401)  ... 
ThailarxJ: 

Certain  Steel  Wire  Nails  (G-549-701) 


Penod 


10^)1/92-09/30/93 

lO/01/'92-09,'30/93 
10/01/92-09/30/93 
10/01/92-09/30/93 

04/02*92-09/30/93 

10^)1/92-09/30/93 
10/01/92-09/30/93 

10/01/92-09rJ0/93 


01/01/92- 
01/01/92- 
01/01/92- 
01/01/92- 
01/01/92- 
01/01/92- 
01/01/92- 


12/31/92 
12/31/92 
12/31,'92 
12/31,'92 
12/31/92 
12/31/92 
12/31/92 


In  accordance  with  §  353.22(a)  and 
355.22(a)  of  the  Commerce  regulations, 
as  interested  party  may  request  in 
writing  that  the  Secretary  conduct  an 
administrative  review.  For  antidumping 
reviews,  the  interested  party  must 
specify  for  which  individual  producers 
or  resellers  covered  by  an  antidumping 
finding  or  order  it  is  requesting  a 
review,  and  the  requesting  party  must 
state  why  the  person  desires  the 


Secretary  to  review  those  particular 
producers  or  resellers.  If  the  interested 
party  intends  for  the  Secretary  to  review 
sales  of  merchandise  by  a  reseller  (or  a 
producer  if  that  producer  also  resells 
merchandise  from  other  suppliers) 
which  was  produced  in  more  than  one 
country  of  origin,  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically  which  reseller(s)  and  which 


countries  of  origin  for  each  reseller  the 
request  is  intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  B-099, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230.  The  Department 
also  asks  parties  to  serve  a  copy  of  their 
requests  to  the  Office  of  Antidumping 
Compliance,  Attention:  Pamela  Woods. 
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in  room  3069-A  of  the  main  Commerce 
Building.  Further,  in  accordance  with 
8  353.31(g)  or  §  355.31  of  the  Commerce 
Regulations,  a  copy  of  each  request  must 
be  served  on  every  party  on  the 
Department's  service  list. 

The  Dep)artment  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review",  for  requests 
received  by  October  31. 1993. 

If  the  Department  does  not  receive,  by 
October  31. 1993.  a  request  for  review 
of  entries  covered  by  an  order  or  finding 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
, deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 


Dated:  October  8, 1093. 
Roland  L.  MacDonald, 
Acting  Deputy  Assistant  Secretary  for 
Compliance. 

(FR  Doc.  93-25511  Filed  10-15-93;  8:45  am] 
MLUNO  COM  Mie-OS-M 


Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews;  Recision  of  initiation 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews. 

summary:  The  Department  of  Commerce 
has  received  requests  to  conduct 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders,  findings  and  suspension 
agreements  with  September  anniversary 
dates.  In  accordance  with  the  Commerce 
Regulations,  we  are  initiating  those 
administrative  reviews. 
EFFECTIVE  DATE:  October  18, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 


Holly  A.  Kuga.  Office  of  Antidumping 
Compliance,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 
telephone:  (202)  482-2104. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  Commerce  (the 
Department)  has  received  timely 
requests,  in  accordance  with 
§§  353.22(a)  and  355.22(a)  of  the 
Department's  regulations,  for 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders,  findings,  and  suspension 
agreements  with  September  anniversary 
dates. 

Initiation  of  Reviews 

In  accordance  with  §§  353.22(c)  and 
355.22(c)  of  the  Department's 
regulations,  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders,  findings,  and  suspension 
agreements.  We  intend  to  issue  the  final 
results  of  these  reviews  not  later  than 
September  30. 1994. 


Antidumping  duty  proceedings  and  ftnns 


Argentina: 
Silicon  Metal  A-357-804 

Electrometalurgica  AncSna  Silarsa,  S.A — 

Canada: 
Replacenient  Parts  for  Self-Propelled  Bituminous  Paving  Equipment  A-1 22-057 

Road  Mactwnery  Division  of  Ingersoll-Rand,  Inc » 

Pure  Magnesium  A-1 22-61 4 

Norsk  Hydro  Canada,  Inc - 

Japan: 
Electroluminescent  High  Information  Content  Flat  Panel  Displays  and  Display  Glass  Therefor  A-58ft-817 

Sharp  Corporation,  Sharp  Electronics  Corporation ~ 

The  People's  Reput>IJc  of  China: 
Chrome  Plated  Lug  Nuts  A-570-808 

China  National  Machinery  &  Equipment  Import  &  Export  Corp.,  Nantong  Branch;  China  National  Automotive  In- 
dustry l/E;  China  National  Machinery  &  Equipment  Corporation,  Jiangsu  Co..  Ltd.  China  National  Automobile 
Import  &  Export  Corp.,  Yangzhou  Branch;  Lu  Dong  Grease  Gun  Factory;  Ningbo  Knives  &  Scissors  Factory; 

Sfuinghai  Automobile  Import  &  Export  Corp.;  Tianjin  Automotive  Import  &  Export  Co 

Taiwan: 
Chrome  Plated  Lug  Nuts  A-583-810 

Buxton  International;  Chu  Fong  Metallic  Industrial  Corporation;  Everspring  Plastic  Corp.;  Gourmet  Equipment 
(Taiwan)  Corp.;  Kuang  Hong  Industries  Co.,  Ltd.;  San  Chien  Electnc  Industrial  Works,  Ltd.;  Transcend  Inter- 

natky^  Co » ~ — 

United  Kingdom: 
Certain  Fo'ged  Steel  Crankshafts  A-412-602 

United  Engineenng  &  Forging  ~. 


Countervailing  Duty  Proceedings 


New  Zealand: 

Lamb  Meat  C-614-503 


Period  to  be  reviewed 


9/1/92-e/31/93 

9/1/92-8/31/93 
'2/20/92-7/31/93 

9/1/92-««1/93 


9/1/92-8/31/93 

9/1/92-8/31/93 
9/1/92-^8/31/93 

4/1/92-3/31/93 


1  This  case  was  listed  in  the  September  30. 1993,  initiation  notice  showing  the  review  period  as  1 1/20/91-7/31/93.  The  correct  review  period  is 
2/20^2-7/31/93. 


Recision  of  Initiation 

The  Department  rescinds  its  initiation 
of  the  countervailing  duty 


administrative  review  for  the  following 
case: 
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Ttutfand: 

Certain  Apparel  C-649-401 


1/1/92-12/31/92 


Interested  parties  must  submit 
applications  for  administrative 
protective  orders  in  accordance  with 
§  §  3S3.34(b)  and  355.34(b)  of  the 
Department's  regulations. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930.  as  amended  (19 
U.S.C  1675(a))  and  19  CFR  353.22(c)(1) 
and  355.22(c)(1)  (1993). 

Dated:  October  8, 1993. 

Rolaad  L.  MacDonald. 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

(FR  Doc.  93-25512  Filed  10-15-93;  8:45  am] 

MLUNOCOOf  M10-OS-M 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  issuance  of  an 
amended  Export  Trade  Certificate  of 
Review.  Application  No.  92-2A001. 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  amendment  to  the  Export 
Trade  Certificate  of  Review  granted  to 
the  Aerospace  Industries  Association  of 
America.  Inc.  ("AIA")  on  April  10. 
1992.  Notice  of  issuance  of  the 
Certificate  was  published  in  the  Federal 
Register  on  April  17, 1992  (57  FR 
13707). 

FOR  FURTHER  INFORMATION  CONTACT:  Jude 
Kearney.  Deputy  Assistant  Secretary  for 
Service  Industries  and  Finance, 
International  Trade  Administration. 
(202)  482-5131.  This  is  not  a  toll-free 
number. 

SUPW.EMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
found  at  15  CFR  part  325  (1993).  The 
Office  of  Export  Trading  Company 
Affairs  is  issuing  this  notice  pursuant  to 
15  CFR  325.6(b),  which  requires  the 
Department  of  Commerce  to  publish  a 
summary  of  a  Certificate  in  the  Federal 
Register.  Under  section  305(a)  of  the  Act 
and  15  CFR  325.11(a).  any  person 
aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action 
in  any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 


Description  of  Amended  Certificate 

Export  Trade  Certificate  of  Review 
No.  92-00001  was  issued  to  the 
Aerospace  Industries  Association  of 
America.  Inc.  ("AIA")  on  April  10, 1992 
(57  FR  13707,  April  17, 1992),  and 
previously  amended  on  September  8, 
1992  (57  FR  41920,  September  14, 
1992). 

AlA's  Export  Trade  Certificate  of 
Review  has  been  amended  to  add  the 
following  additional  companies  as 
"Members"  within  the  meaning  of 
§  325.21  of  the  Regulations  (15  CFR. 
325.2(1)):  CTA  Incorporated,  Rockville. 
MD;  Digital  Equipment  Corporation. 
Marlboro.  MA;  Dupont  Company, 
Wilmington,  DE;  Edwards  Aerospace, 
Inc..  Irving.  TX  (Controlling  Entity: 
Edwards  Technology,  Inc.,  Irving.  TX); 
Loral  Vought  Systems  Corporation, 
Dallas,  TX  (Controlling  Entity:  Loral 
Corporation.  New  York.  NY); 
Reflectone.  Inc..  Tampa.  FL;  and  Vought 
Aircraft  Company.  Dallas,  TX. 

A  copy  of  tne  amended  certificate  will 
be  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230. 

Effective  Date:  August  11. 1993. 
Dated:  October  12. 1993. 
Friedrich  R.  Crupe. 

Acting  Director,  Office  of  Export  Trading 
Company  Affairs. 

(FR  Doc.  93-25513  Filed  10-15-93;  8:45  amj 

BUXINQ  CODE  3S10-OR-^ 


United  States-Canada  Free-Trade 
Agreement,  Article  1904  BInational 
Panel  Review;  Notice  of  Decision  of 
Panel 

AGENCY:  United  States-Canada  Free- 
Trade  Agreement.  Binational 
Secretariat.  United  States  Section. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  decision  of  Binational 
Panel  under  U.S.-Canada  Free  Trade 
Agreement 

SUMMARY:  By  a  decision  dated 
September  28, 1993,  a  Binational  Panel 
affirmed  the  final  determination  on 
remand  made  by  The  Deputy  Minister 
for  National  Revenue  (Customs  and 
Excise),  regarding  Certain  Machine 
Tufted  Ca]T)eting  Originating  in  or 


Exported  from  the  United  States  of 
America  (Secretariat  File  No.  CDA-92- 
1904-01).  A  copy  of  the  complete  panel 
decision  is  available  from  the  Binational 
Secretariat. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  Binational  Secretariat,  suite 
2061. 14th  and  Constitution  Avenue. 
Washington.  DC  20230,  (202)  482-5438. 
SUPPI^MENTARY  INFORMATION:  Chapter 
19  of  the  United  States-Canada  Free- 
Trade  Agreement  ("Agreement") 
establishes  a  mechanism  to  replace 
domestic  judicial  review  of  final 
determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  from  the  other  country  with 
review  by  independent  binational 
panels.  When  a  Request  for  Panel 
Review  is  filed,  a  panel  is  established  to 
act  in  place  of  national  courts  to  review 
expeditiously  the  final  determination  to 
determine  whether  it  conforms  with  the 
antidumping  or  countervailing  duty  law 
of  the  country  that  made  the 
determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1 , 
1989.  the  Government  of  the  United 
States  and  the  Government  of  Canada 
established  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Reviews 
("Rules").  These  Rules  were  published 
in  the  the  Federal  Register  on  December 
30. 1988  (53  FR  53212).  The  Rules  were 
amended  by  Amendments  to  the  Rules 
of  Procedure  for  Article  1904  Binational 
Panel  Reviews,  published  in  the  Federal 
Register  on  December  27. 1989  (54  FR 
53165).  The  Rules  were  further 
amended  and  a  consolidated  version  of 
the  amended  Rules  was  published  in  the 
Federal  Register  on  June  15. 1992  (57 
FR  26698).  The  panel  review  in  this 
matter  was  conducted  in  accordance 
with  these  Rules. 

BACKGROUND:  On  April  29. 1992.  a 
Request  for  Panel  Review  of  the  final 
determination  of  dumping  made  by  the 
Deputy  Minister  for  National  Revenue 
(Customs  and  Excise)  was  filed  by 
Wundweave  Carpets  Inc.  with  the' 
Canadian  Section  of  the  Binational 
Secretariat  pursuant  to  Article  1904  of 
the  United  States  Canada  Free  Trade 
Agreement.  The  panel  rendered  a 
decision  on  May  19. 1993  (Canada 
Gazette.  Part  I.  Vol.  127.  No.  23),  which 
afRrmed  in  part  and  remanded  in  part 
the  investigating  authority's  final 
determination. 
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On  June  30, 1993,  the  investigating 
authority  filed  its  Determination  on 
Reniand.  The  Carpet  and  Rug  Institute 
and  Shaw  Industries  Inc.  requested 
review  of  the  Determination  on  Remand, 
under  Rule  75  of  the  Rules. 

The  panel  rendered  a  decision  on 
remand  on  September  28. 1993.  which 
afHrmed  the  investigating  authority's 
determination  on  remand. 

Dated  Oc»ober  13, 1993. 
lames  R.  Helbeiii, 

United  States  Secretary.  FTA  Binalional 
Secretariat. 
IFR  Doc.  93-25508  Filed  10-1 S-93;  •45 am) 

BILLINO  COM  WIO-OT-M 


National  Institut*  of  Standards  and 
Technology,  Notice  of  Decision  on 
Application  for  Duty-Frae  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
ScientiRc,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651.  80  Stat.  897;  15  CFR  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5  pm  in  room  4211,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue.  NW..  Washington, 
DC. 

Docket  Number:  93-065.  Applicant: 
National  Institute  of  Standards  and 
Technology.  Gaithersburg,  MD  20899. 
Instrument:  Diffierential  Vacuum  System 
for  Mass  Spectrometer.  Manufacturer: 
Finnigan  MAT.  Germany.  Intended  Use: 
See  notice  at  58  FR  36397,  July  7, 1993. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  This  is  a  compatible  accessory 
for  an  instrument  previously  imported 
for  the  use  of  the  applicant.  The 
instrument  and  accessory  were  made  by 
the  same  manufacturer.  The  National 
Institutes  of  Health  advises  in  its 
memorandum  dated  SefMember  10, 1993 
that  the  accessory  is  pertinent  to  the 
intended  uses  and  that  it  knows  of  no 
comparable  domestic  accessory. 

We  know  of  no  domestic  accessory 
which  can  be  readily  adapted  to  the 
previously  imported  instrument. 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
IFR  Doc  93-25503  Filed  10-15-93;  8;45  am) 

BIUJNO  COOC  M10-0S-F 


St  Juda  Children's  Research  Hospital, 
et  al.;  Notice  of  Consolidated  Decision 
on  Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  ScientiRc.  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat.  897;  15  CFR  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  room  4211,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW..  Washington, 
DC. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  93-067.  Applicant: 
St.  )ude  Children's  Research  Hospital. 
Memphis.  TN  38105.  Instrument: 
Microscope  micromanipulator. 
Manufacturer:  Singer  Instrument 
Company,  United  Kingdom.  Intended 
Use:  See  notice  at  58  FR  36397.  July  7. 
1993.  fleasons:  The  foreign  instrument 
provides  a  microprocessor  controlled 
microscope/micromanipulator  with  16 
K  byte  memory  and  a  search  range  of  4 
to  999  tan. 

Docket  Number  93-069.  Applicant: 
Rutgers  University,  New  Brunswick,  NJ 
08903.  Instrument:  3D  Ecoscope  System. 
Manufacturer:  Institut  fiir  Meereskunde, 
Germany.  Intended  Use:  See  notice  at  58 
FR  36397,  July  7, 1993.  Reasons:  The 
foreign  instrument  provides:  (1) 
Operation  from  a  remotely  controlled 
vehicle,  (2)  video  helmet  control.  (3) 
deployment  to  350  bar  pressures  and  (4) 
a  20  X  28  mm  imaging  Held. 

Docket  Number  93-070.  Applicant: 
Iowa  State  University,  Ames,  lA  50011. 
Instrument:  Mass  Spectrometer.  Model 
OPTIMA.  Manufacturer:  Fisons 
Instruments.  United  Kingdom.  Intended 
Use:  See  notice  at  58  FR  39790.  July  28, 
1993.  Reasons:  The  foreign  instrument 
provides  an  absolute  sensitivity  of  1100 
molecules  CO2  per  mass  44  ion  and  an 
internal  precision  of  0.01  p>er  mil  for  5 
bar  ^l  samples  of  CO2. 

Docket  Number:  93-072.  Applicant: 
Horn  Point  Environmental  Laboratory. 
Cambridge,  MD  21613.  Instrument:  OM 
780  Model  781  Oxygen  Meter.  MC 100 
Microcell  and  SI  130  1302  Oxygen 
Electrode.  Manufacturer:  Stradikelvin 
Instruments,  United  ICingdom.  Intended 
Use:  See  notice  at  58  FR  39791.  July  26, 
1993.  Reasons.:  The  foreign  instrument 
provides:  (1)  small  (50  ^1)  sample 
volume  capability.  (2)  sensitivity  of  0.01 
mg  O2  per  liter  and  (3)  no  stirring 
requirement. 


Docket  Number  93-075.  Applicant: 
Department  of  Commerce,  NOAA. 
Charleston.  SC  29412.  Instrument:  Mass 
Spectrometer,  Model  API  m. 
Manufacturer  PE  Sciex,  Canada. 
Intended  Use:  See  notice  at  58  FR 
42940,  August  12, 1993.  Reosons:  The 
foreign  instrument  provides:  (1)  a  triple 
quadrupole  mass  spectrometer.  (2) 
atmospheric  pressure  ionization  and  (3) 
liquid  sample  flow  rates  from  0.1  to  200 
^1  per  minute. 

The  National  Institutes  of  Health 
advises  in  its  memoranda  dated 
September  10. 1993,  that  (1)  the 
capabi  lities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  for  the  intended  use  of 
each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Frmnk  W.  Creel. 

Director.  Statutory  Import  Proffoms  Staff. 
(FR  Doc.  93-25504  Filed  10-15-93;  8:45  ami 

BN.LINQ  COOC  M10-O»-r 


University  of  Colorado  at  Boulder,  et 
al.;  Notice  of  Consolidated  Decision  on 
Applications  for  Duty-Fre«  Entry  of 
Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-851,  80  Stat.  897;  15  CFR  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  room  4211.  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue.  NW.,  Washington. 
DC. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number  93-059.  Applicant: 
University  of  Colorado  at  Boulder, 
Boulder,  CO  80309-0334.  Instrument 
Portable  Chlorophyll  Fluorometer  and 
Accessories,  Model  PAM-2000. 
Manufacturer:  Heinz  Walz  GmbH, 
Germany.  Intended  Use:  See  notice  at  58 
FR  34030.  June  23. 1993.  Reasons:  The 
foreign  instrument  provides:  (1)  High 
intensity  light  pulses  (6000  ^  mol 
photons).  (2)  light  and  detector 
modulated  at  600  Hz  or  20  kHz  and  (3) 
a  735  nm  red  light  source. 
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Docket  Number  93-060.  Applicant: 
Tulane  University,  New  Orleans,  LA 
70118.  Vnsfnjmenf;  Coaxial  Nanosecond 
Flashlamp.  Model  5000F.  Manufacturer: 
IBM  Consultants  Ltd..  United  Kingdom. 
Intended  Use:  See  notice  at  58  FR 
34567.  June  28, 1993.  fleasons:  The 
foreign  instrument  provides  1  to  10  ns 
light  pulse  duration  and  10  to  50  kHz 
repetition  rate. 

Docket  Number:  93-061.  Applicant: 
University  of  Wisconsin-Madison, 
Madison,  WI  53706-1490.  Instrument: 
ICP  Mass  Spectrometer,  Model 
PlasmaQuad  PQ2+.  Manufacturer  VG 
Elemental,  United  Kingdom.  Intended 
Use:  See  notice  at  58  FR  34567,  June  28, 
1993.  Aeosons;  The  foreign  instrument 
provides:  (1)  A  sensitivity  rating  of  1.0 
X  10-<^  at  low  mass  and  5.0  x  10-''  for 
high  mass  and  (2)  MS/MS  capability  for 
selectivity. 

Docket  Number  92-1 86R.  Applicant: 
University  of  Arkansas,  Fayetteville,  AR 
72701.  Instrument:  Rapid  Kinetics 
Spectrometer  Accessory,  Model 
RX.IOOO.  Manufacturer  Applied 
Photophysics  Ltd.,  United  Kingdom. 
Intended  Use:  See  notice  at  58  FR  7547, 
February  8, 1993.  Reasons:  The  foreign 
instrument  provides  accurate  sample 
temperature  control  to  i0.2°C. 

The  National  Institutes  of  Health 
advises  in  its  memoranda  dated  August 
19, 1993,  that  (1)  the  capabilities  of  each 
of  the  foreign  instruments  described 
above  are  {>ertinent  to  each  applicant's 
intended  purpose  and  (2)  they  know  of 


no  domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Frank  W.  Creel. 

Director.  Statutory  Import  Programs  Staff 
(PR  Doc.  93-25502  Filed  10-15-93;  8:45  am| 

BILUNQ  COOK  3610-Oe-F 


National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Issuance  of  Public  Display 
Permit  No.  874. 

SUMMARY:  On  Thursday,  August  12, 
1993,  notice  was  published  in  the 
Federal  Register  (58  FR  42947)  that  an 
application  (P95A)  had  been  filed  by 
Chaffee  Zoological  Gardens,  894  West 
Belmont  Ave.,  Fresno,  California  93728. 
A  public  display  permit  was  requested 
to  obtain  the  permanent  care  and 
custody  of  two  California  sea  lions 
[Zalophus  californianus)  and  one  harbor 
seal  (Phoca  vitulina)  from  captive  stock. 
Notice  is  hereby  given  that  on  October 
8, 1993,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act, 
the  NMFS  issued  a  permit  for  the  above 


activities  subject  to  the  special 
conditions  set  forth  therein. 

The  permit  is  available  for  review  by 
appointment  in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources.  NMFS.  1315  East-West 
Highway,  Room  13130,  SSMC3.  Silver 
Spring.  MD  20910,  (301)  713-2289; 

Director,  Southwest  Region.  NMFS. 
NOAA,  501  West  Ocean  Blvd.,  Suite 
4200.  Long  Beach,  CA  90802  (310)  980- 
4016;  and 

Director,  Northwest  Region,  NMFS, 
NOAA,  7600  Sand  Point  Way,  NE,  BIN 
C15700,  Seattle,  WA  98115  (206)  526- 
6150. 

Dated;  October  8, 1993. 
William  W.  Fox,  Jr..  Ph.D. 
Director,  Office  of  Protected  Resources 
National  Marine  Fisheries  Services. 
(PR  Doc.  93-25431  Filed  10-15-93;  8:45  ami 
BH.UNQ  COOC  3S7»-22-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Medical  and  Dental  Reimbursement 
Rates  for  Fiscal  Year  1994 

Notice  is  hereby  given  that  the  Acting 
Chief  Financial  Officer  in  a  September 
29. 1993,  memorandum,  established  the 
following  reimbursement  rates  for 
inpatient  and  outpatient  medical  and 
dental  care  to  be  provided  during  FY 
1994. 


Inpatient,  Outpatient  and  Other  Rates  and  Charges 


Per  inpatient  day 


i.  Inpatient,  and  Outpatient  Rates: 

A.  Bum  Center 

B.  Inpatient  Ottwr  Than  Bum  Center  ^  > 

Medical  Care  Services .„ 

Surgical  Care  Services 

Ot>stetrical  and  Gynecological  Care 

Pediatric  Care 

Orthopedic  Care  

Psychiatric  Care  and  Substance  Abuse _. 

Medical  Intensive  Care  and  Coror^ry  Care 

Surgical  Intensive  Care 

Neonatal  Intensive  Care 

Organ  and  Bone  Marrow  Transplant 

Same  Day  Surgery „. 

11.  Per  Outpatient  Visit  2 

A.  Medk»l  Treatment  FactHties 

B.  PRIMUS/NAVCARE 

ill.  Other  Rates  and  Charges: 

A.  Hypert)aric  Services: 

1-60  minutes 

61—120  mnules _..........,„.™....„..... 

121-180  minutes 

.       181-240  minutes „. 

(NOTE:  Charges  may  be  prorated  based  on  usage) 

B.  Military  Dependents  


m\^\\ 


Intematior^ 

Interagency 

miWary  edu- 

other Fed- 

cation aryj 

eral  agency 

Other 

traintrn 
(IMET) 

sponsored 
patients 

$1,724 

$2,768 

$2,946 

325 

727 

772 

453 

1,012 

1,067 

426 

952 

1.006 

327 

730 

775 

408 

911 

963 

196 

438 

472 

717 

1.601 

1,680 

781 

1.745 

1.830 

455 

1.016 

1,072 

645 

1,440 

1.513 

177 

396 

420 

47 

294 

99 

N/A 

N/A 

361 

82 

165 

175 

160 

321 

337 

237 

476 

498 

315 

632 
9.30 

660 

n 


..-iW«» 


I  ■• 


5J::-S 


';  i.^r:  '^..r. 


''Wf?^-*^^*'- 


■'ij;, .. -■  i  n"fr 


S3714 
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INPATEKT,  Outpatient  and  Other  Rates  and  Charges— Continued 

Per  inpatient  day 

Memaiionai 
cniitary  edu- 
cation and 
Gaining 
(IMETT 

interagency 
ottwr  Fed- 
eral agency 

patients 

Other 

C.  Per  FAA  Air  Traffic  ControUer  Examination _ „ 

N/A 

94 

N/A 

Notes  on  reimbursabte  rates: 

iDaity  peicentages  are  s^ied  to  txXh  Inpatient  and  outpateni  sendees  provided  wtwn  billing  third  party  payers  (such  as  >isurance 

companies).  Pursuant  to  the  provisions  ol  10  U.S.C.  1095,  the  inpabert  daily  percentages  are  55  percent  hospital,  5  percent  physioan,  40 
percent  ancHlary  The  outpatient  daily  percentages  are  57  percent  hospital,  10  percent  physicians  and  33  percent  ancillary. 
2  DoD  civiian  employees  located  m  overseas  areas  shall  be  rendered  a  biN  »i*ten  services  are  perlormed.  Payment  s  Aie  60  days  from  the 

*  Charges  tor  PRIMUS/NAVCARE  and  high  cost  medicatjons/services  requested  by  external  providers  (Physicians.  Dentists,  ete.)  are  only 
relevant  to  the  Third  Party  Collection  Program.  Third  party  payers  (such  as  insurance  companies)  shall  be  billed  for  hi^rfi  cost  services  m  those 
instances  in  which  dependents  who  have  medical  insurance,  seen  by  providers  extendi  to  a  Military  Medical  Treatment  Faahty  (MTF),  obtain  the 
prescribed  service  or  medication  from  an  MTF.  Eligible  beneficiaries  (dependents  with  medkal  insurance)  are  not  personaty  liable  for  this  cost 
and  shall  not  be  billed  by  the  MTF.  The  standard  cost  of  high  cost  mediations  includes  the  cost  ol  the  drugs  and  dispensing  services. 


Generic  (trade)  name 


Total  dte- 

pensed 

quantity^ 


Standard 
cost 


High  Cost  Medications  Requested  By  External  Providers:  i 

Acyclovir  (Zovirax)  — 

Acyclovir  oint  _ _.. 

Aminoglutettiamide  (Cytadren) 

Affliodarone  (Cardarone) 

Amiodipine  (Norvasc)  — 

Amiodipine  (Norvasc) 

Astermzole  (Hismanal) 

2Aurancfin  (Ridaura)  

Betoxoiol  (Betoptic) 

BroTTwcriptine 

Buspvone  (Buspar) 

Buspirone  (Buspar) 

Calcitorun  (Calcimar)  

Captoprii  (Capoten)  

Captopril  (Capoten) 

Captoprii  (CaJMten)  

Cartoenicilfin  „.„ 


Candopa/Levodopa  CR  (Smemet  CR) 
Candopa/tevodopa  (Sinemet  25/100) 
Candopa'Levodopa  (Sinemet  25/250) 

Chenwtnp  BG  If 

Cholestyramine  powder _ 

Ctxjlestyramme  powder  light 

Cimetidine 

Cimetidine 

Cimetidine  syrup 

Clemastine  (Tavist) 

Ctomipramme  (Anafranil) 

Clomipramine  (AnafraniQ 

Colestipol 

Cromolyn  inhaler 

Cromolyn  sotn  (nebulizer) 

Cyclophosphamide 

Cyclophosphamide 

Cyclosponne 

Cyclosponne 

Daruizol  (Darxxrine) 

Demeclycycline 


DesrrxDpressm  nasal  soln  (DDAVP)  ... 

Desmopressin  nasal  spray  

Diclofenac  (Voltaren) 

Diclofenac  (Voltaren)  _ 

Didanosine „ 

Didarxisine  (Videx)  _ 

Didanosine  (Videx)  _ 

Diflucan  

Diflucan 

Diflunisal  (Oolot)id)  „ 

Diltiazem  60  mg  (Cardizem) 

Diltiazem  CD  (Cardizem  CD)  

DiMazem  CD  (Cardizem  CD)  


$286 
161 
376 
218 
248 
2S2 
109 
153 
114 
454 
121 
208 
179 
134 
221 
333 
103 
291 
184 
235 
271 
151 
129 
146 
164 
150 
183 
292 
210 
274 
183 
204 
360 
681 
257 
639 
320 
145 
367 
328 
150 
187 
357 
124 
475 
182 
298 
173 
130 
135 
174 
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Generic  (trade)  name 


DiMazem  SR 

DiKiazem  SR 

DiMazem  (CarcEzem)  „ 
Diva^proax  (Depakote) 

Elase  otntmenl 

Enalapril 

Enaiapnl 

Enalapri „ ^ 

Epoetin  ANa  2000 

Apoetin  ABa  3000 

Epoetin  Aifa  4000 

Estramustjne  (Emcyt) 

Ethambutol 

Ethosuximide  

Etidronate  Disodwm 

Etidronate  DisodHjm  (DidroneO 

Etoposide  (VePesid) 

Exactech _„_._„„. 

Famotidine  (Pepcid)  „ 

Fentarryf  patch 

Fentanyt  patch 

Fluconazole  (Diflucan) 
Fkx»nazoie  (Diflucan) 
Flucoruizote  (Diflucan) 
Fluoxetine  (Prozac)  — 
Flurtiprolen  (Ansaid)  . 
Flutamide  (Euienn)  .„. 
Gemfibrozil  (Lopid)  .... 

Glipizide 

HemofUM  

Hydroxychloroquine 
Hydroxyurea  (Hydrea) 
Irtterferon  (Intron  A)  __ 
Isotretinoin  (Accutane) 
Isotretinoin  (Accutane) 
IsotrettrKxn  (Accutane) 
Mracorwzoto  (Sporcnox) 

Leucovorin  

!.auprolide  (Lupran) 
Leujarolide  (Lupron) 

Lieinopril _.. 

UsirKipril  (Prinivil)  ... 

Lomustine  

Lomustine 


Lovastatin  (Mevacor) 

Lovastalin  (Mevacor) 

l^oxapine  (Loxitane) 

Lypressin  spray  (Diapid) 

Megestrol  (Megace)  „> 

Megestrol  (Megace) 

Melphalan  (Alkeran)  .__ „... 

Mesalamine  enema  (Rowasa) 

Metaprotereoot  neb  soln 

Methazolamide  

hlethotrexate 

Methysergide  Maleate 

Mexiletine  (MexitiO 

Mexiletine  (Mexitil) 

Mexiletine  (Mexitii) 

NaproKen  .« 

NaproKen  ... 

Naproxen  ... 

Nicotine  Transdermal  System 

Nifedipine 

Nifedipine 


NortriplyHne  HCL 

Oteaiarine  (DIpentm)  _ 
Ompefszots  (PrUoeec) . 
One  Touch  Test  Strips 
Pancrelpesa  MT16 


PancreBpase  (Pancrease) 


Strength 


Total  d»- 

pensed 

quanlity2 

180 

180 

360 

360 

6tubes  — 

180 

180 

180 

24 

24 

24 

150 

180 

360 _.., 

90 

270 

25 

90  days  _. 

180 

10 

10 

30 

30 

30 

60 

90 

540 

180 

180 

30  days- 

ISO 

270 

12 

60 

60 

60 

30 

100 

1  

1  

180 ._ 

180 

20 __ 

20  „ _. 

180 

180 

180  ...— - 
4  bottles  .. 

360 

360 

350 

90 

100.., 

270 

180 

180 

270 

270 

270 

360 

180 

270 

270 

30 

90 

90.__IZ 

90 

360 

90 

360 

540 . 

540 


Standard 
cost 


144 
111 
315 
146 
157 
127 
190 
134 
478 
727 
979 
361 
177 
167 
164 
492 
619 
450 
152 
245 
203 
298 
182 
116 
102 
150 
597 
160 
177 
6,816 
178 
308 
287 
133 
158 
182 
127 
166 
387 
278 
112 
112 
182 
400 
265 
492 
138 
116 
120 
228 
410 
158 
105 
166 
170 
182 
156 
185 
131 
197 
176 
216 
168 
100 
151 
181 
107 
149 
268 
171 
313 
119 
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Generic  (trade)  name 


Strength 


Total  dis- 
pensed 
quantity' 


Standard 
cost 


Pemcitlannne ~....... 

Pefphenaiine „~......~...., 

Pravastin  Sodium  (Pravachol) 

Pravastin  Sodium  (Pravactwl) 

Probucol  (Loreico)  

Procarljazine  (MatUane)  „.. 

Procycltdine  (Kemadnn)  „ 

PyrazinamKle  

Rar^fttdine 

Rifampin  witti  INH 

Selegellne  (Eldepryl) 

Somatrem  (Protroptn)  a.. 

Somatroptn  (Humatrope)  

Sucalfate  (Carafate)  

Sutmdac 

Suiindac 

Tamoxifen  (^4o(vadex)  

Tertenadine  (SekJane) 

Ticloptdine  (Ticltd) 

Tocamide  (Tonocard)  

Tocainide  (TofX)card)  

Tracer  BG  Strips _ 

Ursidiol  {ActigaH) 

Verapamil  SR  240  (Calan  SR)  

Zaicitabine  (Hrvid)  

Zidovudine  (Retrovir)  


250  mg. 

2  mg 

10  mg  ... 
20  mg  ... 
250  mg. 
50  mg  ... 

5  mg 

500  mg  . 
150  mg. 


5mg 
5mg 


1  GM  ... 
150  mg 
200  mg 
10  mg  .. 


250  mg 
400  mg 
600  mg 


300  mg 


.75  mg  . 
100  mg 


360 

360 

90.. 

90.. 

360 

360 

360 

360 

180 

180 

180 

4  .... 

6  .... 

360 

360 

360 

180 

180 

180 

270 

270 

360 

90.. 

180 

270 

450 


260 

111 
125 
132 
184 
204 
113 
430 
152 
493 
416 
770 
1.126 
183 
112 
139 
207 
124 
219 
181 
231 
252 
145 
100 
542 
598 


Notes  on  reimbursable  rates: 

'  Charges  tor  PRIMUS/NAVCARE  arxj  high  cost  medications/services  requested  by  external  providers  (Pt>ystcians,  Dentists,  etc.)  are  only 
relevant  to  ttie  Third  Party  Collection  Program.  Third  party  payers  (such  as  insurance  companies)  shall  be  billed  for  high  cost  sendees  In  those 
ir«tances  In  which  dependents  who  have  medical  insurance,  seen  tiy  providers  external  to  a  Military  Medical  Treatment  Facility  (MTF),  obtain  the 
prescribed  service  or  medication  from  a  MTF.  Eligible  t)er>efician€S  (dependents  with  medical  insurance)  are  not  personally  liable  for  this  cost 
and  shall  not  be  billed  t>y  the  MTF.  The  standard  cost  of  high  cost  medications  includes  ttie  cost  of  ttie  drugs  and  dispensing  services. 

2  All  quantities  shown  are  tatJiets  unless  ottierwise  stated.  The  third  party  charge  is  only  for  the  strengths  and  the  dosage  cited.  Charges  will 
vary  if  the  strengths  and  the  dosage  are  cTwmged.  The  method  of  computing  standard  costs  to  tie  charged  for  high  costs  medications,  over 
$100.00,  and  those  medications  costing  less  ttian  $100.00  is  the  same,  i.e.,  actual  cost  to  the  pharmacy,  plus  a  30  percent  dispensing  costs. 
The  medications  in  this  schedule  stxjwn  are  ttie  nrost  common  high  cost  medicattons  dispensed. 


Service  provided 


Cost  of 
service 


E.  High  Cost  Services  Requested  t>y  External  Provider  < 

X-Ray  Ribs  (all),  per  side 

X-Ray  Hips,  Bilateral  

Upper  Gastrointestinal  (G.I.)  study  with  corrtrast 

Hysterosalpingogram 

Mammogram,  Bilateral  or  with  localization  

Ultrasound,  per  study  

Ultrasound — corrvfAete  abdomen  or  with  biopsy  

Computenzed  Axial  Tomography  (CAT)  scan  head/brain  without  contrast  

Computerized  Axial  Tomography  (CAT)  scan  head/brain  with  contrast  

Computerized  Axial  Tomography  (CAT)  scan  head/brain  with  and  without  contrast,  or  post  fossa  and  lAM/IACS 

Computerized  Axial  Tomography  (CAT)  scan  cfiest  

Computerized  Axial  Tomography  (CAT)  scan  atxlomen,  per  study 

Computerized  Axial  Tomography  (CAT)  scan  extrenoity  without  contrast 

Computerized  Axial  Tomography  (CAT)  scan  extremity  with  contrast 

Computerized  Axial  Tomography  (CAT)  scan  with  and  without  contrast 

Magnetic  Resonance  Imaging  (MRI)  wittKHit  contrast „ 

Magnetic  Resonance  Imaging  (MRI)  with  contrast  brsiin 

Magnetic  Resonance  Imaging  (MRI)  spine  (all)  ctiest  and  abdomen  without  contrast 

Magnetic  Resonance  imaging  (MR!)  spine  (all)  with  contrast 

Magnetic  Resonance  Imaging  (MRI)  extremities  without  contrast  

Magnetic  Resonance  Imaging  (MRI)  extremities  with  and  without  contrast  


$113 
114 
143 
126 
129 
116 
\98 
193 
218 
307 
339 
169 
197 
226 
393 
279 
481 
229 
507 
360 
279 


Note  on  reimbursatiie  rates: 

'  Charges  tor  PRIMUS/NAVCARE  and  high  cost  medkiabons/services  requested  by  external  providers  (Physicians,  Dentists,  etc.)  are  only 
relevant  to  ttie  Third  Party  Collection  Program.  Third  party  payers  (such  as  insurance  companies)  shall  be  billed  for  high  cost  services  in  those 
instances  in  which  dependents  wtio  have  medical  insurance,  seen  by  providers  external  to  a  Military  Medical  Treatment  Facility  (MTF),  obtain  ttie 
prescntjed  service  or  medication  from  an  MTF.  Eligitjie  t)eneficiaries  (dependents  with  medical  insurance)  are  not  personally  liable  for  this  cost 
and  shall  not  be  billed  by  the  MTF.  The  standard  cost  of  high  cost  medications  includes  ttie  cost  of  ttie  drugs  and  dispensing  services. 
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Cosmete  surgery  procedure  < 


F.  Elective  Cosmetic  Surgery  Procedures  and  Rales: 
MammapJasty 


Mastopexy 

Facial  Rhytidectomy 
Blepharopiasty 


Mecrtoptesty  (Augumerrtation  Reduction) 

AbdorrWrKiptasty  ._ _ „ 

Lipectomy,  suction  per  regions 


Rtvnopiasty 

Scar  revJSKsns  t)eyond  CHAMPUS  

Manditxjiar  or  Maxittary  Reposttxyung 

MiixK  Skin  Lesiorw*  _ 

Dermabrasion _ 

Hair  Restoration  

Removir«g  Taloos 

Chemicai  Peel _ 

ArmTThigh  Oermolipectomy 

BfO*»  Lift  _ 


Intermtior^al 

dassrfication 

dneases 

(ICO-9) 


85.50 
85.32 
85.31 
85.60 

86.82 
86.22 
08.70 
06.44 


76.68 
76.67 
86.83 

86.83 


21.87 
21.86 
86.84 

76.41 

86.30 

86.25 

86  64 

86.25 

86.24 

86.83 

86.3 


Common 
procedure 

termmoiogy 
(CPT)? 


19325 
19324 
19318 
19316 

15824 

16820 
15821 
15822 
15823 
21208 
21209 
16831 

15876 
15877 
15878 
15879 
30400 
30410 
1578 

21194 

1578 

15780 

15775 

15780 

15790 

1583 

15839 


Fiscal  year  1994  charge 


Surgical  Care  Services  or 
Same  Day  Surgery  


Sirg*cat  Care  Services  or 

Same  Day  Surgery  

Surgical  Care  Services  or 

Sarne  Day  Surgery  

SurgKal  Care  Services  or 
Same  Day  Surgery  


Surgical  Care  Services  or 

Same  Day  Surgery  

Surgical  Care  Services  or 

Same  Day  Surgery  

SurgKal  Care  Services  or 
Same  Day  Surgery  


Surgical  Care  Services  or 
Same  Day  Surgery  ......... 

Surgical  Care  Services  or 

Same  Day  Surgery  

Surgical  Care  Services  or 

Same  Day  Surgery  

Surgical  Care  Services  or 
Same  Day  Surgery 
Surgical  Care  Services  or 

Sarne  Day  Surgery  „... 

Surgical  Care  Services  or 

Sarne  Day  Surgery  

Surgcal  Care  Services  or 

Same  Day  Surgery  

Surgical  Care  Services  or 

Same  Day  Surgery  

Surgical  Care  Services  or 

Same  Day  Surgery  

Surgica'  Care  Services  or 
Same  Day  Surgery  


FuU  reanv 
bmsement 


$1,067 
420 

1.067 
420 

^JOS^ 
420 

1.067 
420 


1JD67 
420 

1,067 
420 

1.067 
420 


1.067 

420 
1.067 

420 
1.067 

420 
1.067 

420 
1.067 

420 
1.067 

420 
1.067 

420 
1.067 

420 
1.067 

420 
1X)67 

420 


Notes  of  reimbursable  rates: 

'  Cosmetic  surgery  rates  *»ill  be  charged  dependerrts  ot  active  duly  members,  retirees,  and  the«f  dependents  arxJ  survrvors  The  patient  snaO 
be  charged  the  rate  as  speoAed  m  the  FY  1994  reimbursable  rates  for  an  episode  of  care.  The  charges  for  etective  cosmeOc  surgery  at  tfie  lu« 
reimbursement  rate  (designated  as  the  Other  rate).  The  patient  wiM  be  responsitite  for  both  the  cost  of  the  tfT^nt(s)  and  prescnbed  rates 

NOTE:  The  implanis  and  procedires  used  for  the  augmentation  mamrr,apJasty  are  m  compliance  with  Federal  Dnjg  AdmmKfralion  guidelines. 

'The  attending  physioan  is  to  complete  tt>e  common  procedure  terminology  code  to  indk:ate  the  appropriate  procedi«e  to«o«MrK3  dixwxi 
cosmetic  surgery.  ^         ^ 

3  Each  regional  lipectomy  witl  carry  a  separate  charge.  Regions  include  head  and  necK,  abdomen,  flanks,  and  hips. 

<These  procedures  are  inclusive  In  the  rrwrm  skin  lestons.  However,  CHAMPUS  separates  Ihem  as  noted  here  A«  cfiarges  are  for  the  entire 
treatment  regardless  of  the  number  ol  visits  required. 

G.  Immunizations:  Si  8. 


Inpatient  rale 


K  CMnicai  Services  by  Type  of  Serv- 

ice^Dare  Providett 

MGOICdl  Odf6  oGfVICCS  


Surgical  Care  Services 


Obstetrical    and    Gynecologicai 

Care. 
Pediatric  Care _ 

Orttxjpedic  Care 


Items  included 


fnterrial  MedKwie,  CardK)logy,  Dermatology.  Endochnotogy.  Gastroenterotogy.  Hematology,  Ne{*irotogy, 
Neurok5gy,  Oncology,  Pulmonafy  and  uiaper  Respiratory  Disease,  Rheumatology,  Physical  MedKane. 
Clinical  Immunology.  HIV-lll  Acquired  Immune  Deficiency  Syndrome  (AIDS).  Infectious  Dtsease.  Al- 
lergy, and  Medical  Care  not  etsewhere  classified.  Includes  Fainily  Practice  Iwledicai  Care. 

General  Surgery,  Cardiovascular  and  Thoracic  Surgery,  Neurosurgery,  Oph»«lmok3gy,  Oral  Surgery, 
Otorhinolaryngotogy.  Pediatnc  Surgery.  Plastic  Surgery,  Proctology,  Urology,  Peripheral  Vascul»  Sur- 
gery, Trauma  Center,  Head  and  Neck  Surgery,  and  Surgical  Cwe  not  elsewtiere  classified  Inckides 
Family  Practice  Surgical  Care. 

Includes  Family  f^ractk^e  Ot>stetncs  and  Gynecology. 

Pediatncs,  Nursery,  Adolescer«  Pediatncs  and  Pedatric  Care  not  elsewfiere  classified  Includes  Farrely 

Practice  Pedntnc  and  Nursery  Care. 
Orthopedics.  Podatry,  and  Hand  Surgery.  Includes  Family  Practice  Orthopedic  Cere. 
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Inpatient  rate 

Psychiatric  Care  artd  Substance 
Abuse  RehabditatKXi. 

Medical  Intensive  Care/Coronary 
Care. 

Surgical  Intensive  Care 

Neor^tal  Intenswe 

Organ  and  Booe'  Marrow  Trans- 
plants. 

Same  Day  Surgery 


Items  included 


Includes  Family  Practice  Psyctiiatric  Care. 

Selt-Expianatory. 

Seif-Explartatory. 
Selt-Expianatory. 
Self-Exptanatory. 

Self-Explar^tory. 


Dated:  October  12. 1993. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc.  93-25405  Filed  10-15-93;  8:45  am) 

BHXINO  COOC  8000  04  M 


Defense  Logistics  Agency 

Privacy  Act  of  1974;  Computer 
Matching  Program  Between  the 
National  Science  Foundation  and  the 
Defense  Manpower  Data  Center  of  the 
Department  of  Defense. 

AGENCY:  Defense  Manpower  Data 
Center.  Defense  Logistics  Agency. 
Department  of  Defense. 
ACTION:  Proposed  computer  matching 
program  between  the  National  Science 
Foundation  and  the  Defense  Manpower 
Data  Center  of  the  Department  of 
Defense  (DoD). 

summary:  DMDC.  as  the  matching 
agency  under  the  Privacy  Act  of  1974. 
as  amended,  (5  U.S.C  552a),  is  hereby 
giving  constructive  notice  in  lieu  of 
direct  notice  to  the  record  subjects  of  a 
proposed  computer  matching  program 
between  the  National  Science 
Foundation  (NSF)  and  DMDC  that  their 
records  are  being  matched  by  computer. 
The  record  subjects  are  delinquent 
debtors  of  the  National  Science 
Foundation,  who  are  current  or  former 
Federal  employees  or  military  members 
receiving  Federal  salary  or  benefit 
payments  and  indebted  and  delinquent 
in  their  payment  of  debts  owed  to  the 
United  States  Government  under  certain 
programs  administered  by  the  National 
Science  Foundation  so  as  to  permit  the 
National  Science  Foundation  to  pursue 
and  collect  the  debt  by  voluntary 
repayment  or  by  administrative  or  salary 
offset  procedures  under  the  provisions 
of  the  Debt  Collection  Act  of  1982. 
DATES:  This  proposed  action  will 
become  effective  November  17, 1993. 
and  the  computer  matching  will 
proceed  accordingly  without  further 
notice,  unless  comments  are  received 
which  would  result  in  a  contrary 
determination  or  if  the  Office  of 
Management  and  Budget  or  Congress 


objects  thereto.  Any  public  comment 
must  be  received  before  the  effective 
date. 

ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  the 
Director.  Defense  Privacy  Office.  Crystal 
Mall  4.  Room  920. 1941  Jefferson  Davis 
Highway.  Arlington.  VA  22202-4502. 
Telephone  (703)  607-2943. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974.  as  amended.  (5  U.S.C.  552a).  the 
National  Science  Foundation  and 
DMDC  have  concluded  an  agreement  to 
conduct  a  computer  matching  program 
between  the  agencies.  The  purpose  of 
the  match  is  to  exchange  personal  data 
between  the  agencies  for  debt  collection 
from  defaulters  of  obligations  held  by 
the  National  Science  Foundation  under 
the  Debt  Collection  Act  of  1982.  The 
match  will  yield  the  identity  and 
location  of  the  debtors  within  the 
Federal  government  so  that  the 
Foundation  can  pursue  recoupment  of 
the  debt  by  voluntary  payment  or  by 
administrative  or  salary  offset 
procedures.  Computer  matching 
appeared  to  be  the  most  efficient  and 
effective  manner  to  accomplish  this  task 
with  the  least  amount  of  intrusion  of 
personal  privacy  of  the  individuals 
concerned.  It  was  therefore  concluded 
and  agreed  upon  that  computer 
matching  would  be  the  best  and  least 
obtrusive  manner  and  choice  for 
accomplishing  this  requirement. 

A  copy  of  the  computer  matching 
agreement  between  the  National  Science 
Foundation  and  DMDC  is  available  to 
the  public  upon  request.  Requests 
should  be  submitted  to  the  address 
caption  above  or  to  the  Debt 
Management  Officer,  National  Science 
Foundation,  1800  G  Street,  NW. 
Washington,  DC  20550. 

Set  forth  below  is  a  public  notice  of 
the  establishment  of  the  computer 
matching  program  required  by 
paragraph  (e)(12)  of  the  Privacy  Act. 

The  matcbiiig  agreement,  as  required 
by  5  U.S.C.  552a(r)  of  the  Privacy  Act. 
and  an  advance  copy  of  this  notice  was 
submitted  on  October  6, 1993,  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 


Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Administrator  of  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  pursuant  to  paragraph  4d  of 
Appendix  I  to  OMB  Circular  No.  A-130, 
'Federal  Agency  Responsibilities  for 
Maintaining  Records  about  Individuals,' 
dated  June  25. 1993  (58  FR  36075.  July 
2. 1993).  This  matching  program  is 
subject  to  review  by  OMB  and  Congress 
and  shall  not  become  effective  until  that 
review  period  of  30  days  has  elapsed. 

Dated:  October  12. 1993. 

L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

Computer  Matching  Program  Between 
the  National  Science  Foundation,  and 
the  Defense  Manpower  Data  Center  of 
the  Department  of  Defense  for  Debt 
Collection 

A.  Participating  agencies:  Participants 
in  this  computer  matching  program  are 
the  National  Science  Foundation  (NSF) 
and  the  Defense  Manpower  Data  Center 
(DMDC).  Department  of  Defense  (DoD). 
The  National  Science  Foundation  is  the 
source  agency,  i.e..  the  agency 
disclosing  the  records  for  the  purpose  of 
the  match.  DMDC  is  the  specific 
recipient  or  matching  agency,  i.e.,  the 
agency  that  actually  performs  the 
computer  matching. 

B.  Purpose  of  the  match:  The  purpose 
of  the  match  is  to  identify  and  locate  the 
Foundation's  delinquent  debtors  who 
are  current  or  former  Federal  employees 
or  military  members  receiving  any 
Federal  salary  or  benefit  payments  and 
indebted  and  delinquent  in  their 
repayment  of  debts  owed  to  the  United 
States  Government  under  certain 
programs  administered  by  the  National 
Science  Foundation  so  as  to  {>ennit  the 
Foundation  to  pursue  and  collect  the 
debt  by  voluntary  repayments  or  by 
administrative  or  salary  offset 
procedures  under  the  provisions  of  the 
Debt  Collection  Act  of  1982. 

C.  Authority  for  conducting  the 
match:  The  legal  authority  for 
conducting  the  matching  program  is 
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contained  in  the  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365),  31  U.S.C. 
Chapter  37,  Subchapter  I  (General)  and 
Subchapter  II  (Claims  of  the  United 
States  Government),  31  U.S.C.  3711 
Collection  and  Compromise,  31  U.S.C. 
3716  Administrative  Offset,  5  U.S.C. 
5514  Installment  Deduction  for 
Indebtedness  (Salary  Offset);  10  U.S.C. 
136,  Assistant  Secretaries  of  Defense, 
Appointment  Powers  and  Duties; 
section  206  of  Executive  Order  11222;  4 
CFR  Ch.  II,  Federal  Claims  Collection 
Standards  (General  Accounting  Office  - 
Department  of  Justice);  5  CFR  550.1101 
-  550.1108,  Collection  by  Offset  firom 
Indebted  Government  Employees 
(OPM);  45  CFR  part  607  (NSF). 

D.  Records  to  be  matched:  The 
systems  of  records  maintained  by  the 
respective  agencies  under  the  Privacy 
Act  of  1974,  as  amended.  5  U.S.C.  552a, 
from  which  records  will  be  disclosed  for 
the  purpose  of  this  computer  match  are 
as  follows: 

1.  The  National  Science  Foundation 
will  use  the  record  systems  identified  as 
NSF-57,  entitled  'Delinquent  Debtors' 
File,'  last  pubhshed  in  the  Federal 
Register  June  18, 1993,  at  58  FR  33673. 

2.  DMDC  will  use  the  record  system 
identified  as  S322.ll  DMDC,  entitled 
'Federal  Creditor  Agency  Debt 
Collection  Data  Base,'  last  published  in 
the  Federal  Register  on  February  22, 
1993,  at  58  FR  10875. 

The  categories  of  records  in  the  NSF 
record  system  are  delinquent  debtors. 
The  categories  of  records  in  the  DoD 
system  consists  of  employment  records 
of  active  and  retired  military  members, 
including  the  Reserve  and  Guard,  and 
the  OPM  govemment-Mride  Federal 
active  and  retired  civilian  records.  Both 
record  systems  contain  an  appropriate 
routine  use  disclosure  provision 
required  by  the  Privacy  Act  permitting 
the  disclosure  of  the  affected  personal 
information  between  the  National 
Science  Foundation  and  DoD.  The 
routine  uses  are  compatible  with  the 
purpose  for  collecting  the  information 
and  establishing  and  maintaining  the 
record  systems. 

E.  Description  of  computer  matching 
program:  A  magnetic  computer  tapte 
provided  by  the  Foundation  will 
contain  data  elements  of  the  debtor's 
name,  SSN,  internal  account  number 
and  total  amount  owed  on 
approximately  50  deUnquent  debtors, 
liie  DMDC  computer  database  file 
contains  approximately  10  million 
records  of  active  duty  and  retired 
military  members,  including  the  Reserve 
and  the  Guard,  and  the  OPM 
government- wide  Federal  civilian 
records  of  current  and  retired  Federal 


employees.  DMDC  will  match  the  SSN 
on  the  Foundation's  tape  by  computer 
against  the  DMDC  database.  Matching 
records,  hits  based  on  SSNs,  will 
produce  data  elements  of  the 
individual's  name,  SSN,  service  or 
agency,  and  current  work  or  home 
address. 

F.  Individual  notice  and  opportunity 
to  contest:  Due  process  procedures  will 
be  provided  by  the  Foundation  to  those 
individuals  matched  (hits)  consisting  of 
the  Foundation's  verification  of  debt; 
30-day  written  notice  to  the  debtor 
explaining  the  debtor's  rights;  provision 
for  debtor  to  examine  and  copy  the 
agency's  documentation  of  the  debt; 
provision  for  debtor  to  seek  the 
Foimdation's  review  of  the  debt  (or  in 
the  case  of  the  salary  offset  provision, 
opportunity  for  a  hearing  before  an 
individual  who  is  not  under  the 
supervision  or  control  of  the  agency); 
and  opportunity  for  the  individual  to 
enter  into  a  written  agreement 
satisfactory  to  the  Foundation  for 
repayment.  Only  when  all  of  the  steps 
have  been  taken  will  the  Foundation 
disclose,  pursuant  to  a  routine  use,  to 
effect  an  administrative  or  salary  offset. 
Unless  the  individual  notifies  the 
Foundation  otherwise  within  30  days 
from  the  date  of  the  notice,  the 
Foujidation  will  conclude  that  the  data 
provided  to  the  individual  is  correct  and 
will  take  the  next  necessary  action  to 
recoup  the  debt.  Failure  to  respond  to 
the  notice  will  be  construed  as  to  the 
correctness  of  the  notice  and 
justification  for  taking  the  next  step  to 
collect  the  debt  under  the  law. 

G.  Inclusive  dates  of  the  matching 
program:  This  computer  matching 
program  is  subject  to  review  by  the 
Office  of  Management  and  Budget  and 
Congress.  If  no  objections  are  raised  by 
either,  and  the  mandatory  30  day  public 
notice  period  for  comment  has  expired 
for  this  Federal  Registo-  notice  with  no 
significant  adverse  public  comments  in 
receipt  resulting  in  a  contrary 
determination,  then  this  computer 
matching  program  becomes  effective 
and  the  respective  agencies  may  begin 
the  exchange  of  data  30  days  after  the 
date  of  this  published  notice  at  a 
mutually  agreeable  time  and  will  be 
repeated  on  an  annual  basis,  unless 
OMB  or  the  National  Science 
Foundation  request  a  match  twice  a 
year.  Under  no  dromistances  shall  the 
matching  program  be  implemented 
before  this  30  day  public  notice  period 
for  comment  has  elapsed  as  this  time 
period  cannot  be  waived.  By  agreement 
between  the  National  Science 
Foundation  and  DoD,  the  matching 
program  will  be  in  effect  and  continue 


for  18  months  with  an  option  to  extend 
for  12  additional  months  unless  one  of 
the  parties  to  the  agreement  advises  the 
other  by  written  request  to  terminate  or 
modify  the  agreement. 

H.  Address  for  receipt  of  public 
comments  or  inquiries:  Director, 
Defense  Privacy  Office,  Cr>'stal  Mall  4, 
Room  920,  1941  Jefferson  Davis 
Highway,  Arlington,  VA  22202-4502. 
Telephone  (703)  607-2943. 
[FR  Doc.  93-25406  Filed  10-14-93:  845  am] 

BIUJNOCOOC  5000  »4  f 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Meeting 

agency:  National  Assessment 
Governing  Board,  Education. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  oi  the  Executive 
Committee  of  the  National  Assessment 
Governing  Board.  This  notice  also 
describes  the  functions  of  the  Board. 
Notice  of  this  meeting  is  required  under 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportimity  to  attend. 
DATES:  October  22, 1993. 
TIME:  11a.m.  (e.t.). 
LOCATION:  National  Assessment 
Governing  Board,  suite  825,  800  North 
Capitol  Street  NW..  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Ann  Wilmer,  Operations  Officer, 
National  Assessment  Governing  Board, 
suite  825.  800  North  Capitol  Street  N\V., 
Washington,  DC  20002-4233. 
Telephone:  (202)  357-6938. 
SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  406(i)  of  the 
General  Education  Provisions  Act 
(GEPA)  as  amended  by  section  3403  of 
the  National  Assessment  of  Educational 
Progress  Improvement  Act  (NAEP  . 
Improvement  Act),  title  IH-C  of  the 
Augustus  F.  Hawkins — Robert  T. 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
1988  (Pub.  L.  100-297).  (20  U.S.C. 
1221e-l). 

The  Board  is  established  to  formulate 
poUcy  guidelines  for  the  National 
Assessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  areas  to  be  assessed,  developing 
assessment  objectives,  identifying 
appropriate  achievement  goals  for  each 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 
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The  Executive  Committee  of  the 
National  Assessment  Governing  Board 
will  meet  October  22. 1993  from  11  a.m. 
until  12:30  p.m.  Because  this  is  a 
teleconference  meeting,  facilities  will  be 
provided  so  the  public  will  have  access 
to  the  Committee's  deliberations.  The 
agenda  includes  review  and  approval  of 
the  November  18-20.  1993  meeting 
agenda:  discussions  on  the  NAEP 
reauthorization,  orientation  of  new 
board  members,  and  the  1994  NAEP 
budget. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  National  Assessment 
Governing  Board,  suite  825,  800  North 
Capitol  Street.  NW.,  Washington,  DC. 
from  8:30  a.m.  to  5  p.m. 

Dated:  October  13. 1993. 
Roy  Truby, 

Executive  Director.  National  Assessment 
Governing  Board. 
|FR  Doc.  93-25485  Filed  10-15-93;  8: 45  ami 

BILUNQ  COM  4000-01-« 


National  Education  Commission  on 
Time  and  Learning 

Hearing 

AGEMCY:  National  Education 

Commission  on  Time  and  Learning, 

Education. 

ACTION:  Notice  of  Hearing. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  Hearing  of  the  National 
Education  Commission  on  Time  and 
Learning.  This  notice  also  describes  the 
functions  of  the  Commission.  Notice  of 
this  Hearing  is  required  under  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act. 

DATES  AND  TIME:  October  29.  1993—9 
a.m.-3:30  p.m. 
ADDRESSES: 

Thomas  Jefferson  High  School  for 
Science  and  Technology — School 
Conference  Room.  6360  Braddock 
Road.  Alexandria,  VA 
and 

Chapel  Square  Center.  Technology 
Services — Fairfax  County,  4414 
Holbom  Street.  Annandale.  VA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Julia  Anna  Anderson.  Deputy  Executive 
Director.  1255  22nd  Street.  NW..  Suite 
502.  Washington.  DC  20202-7591. 
Telephone:  (202)  653-5063. 
SUPPt-EMENTARY  INFORMATION:  The 
National  Education  Commission  on 
Time  and  Learning  is  established  under 
section  102  of  the  Education  Council 
Act  of  1991  (20  use.  1221-1).  The 


Commission  is  established  to  examine 
the  quality  and  adequacy  of  the  study 
and  learning  time  of  elementary  and 
secondary  students  in  the  United  States, 
including  issues  regarding  the  length  of 
the  school  day  and  year,  how  time  is 
being  used  for  academic  subiects.  the 
use  of  incentives,  how  time  is  used 
outside  of  school,  the  extent  and  role  of 
homework,  year-round  professional 
opportunities  for  teachers,  the  use  of 
school  facilities  for  extended  learning 
programs,  if  appropriate  a  model  for 
adopting  a  longer  day  or  year,  suggested 
changes  for  state  laws  and  regulations, 
and  an  analysis  and  estimate  of  the 
additional  costs. 

The  Hearing  of  the  Commission  is 
open  to  the  public.  The  proposed 
agenda  includes:  A  site  visit  to  Chapel 
Square  Center,  in  Annandale,  VA.  The 
Coordinator  of  Technology  Services  at 
Chapel  Square  will  discuss  the 
instructional  technology  services  that 
are  offered  to  the  schools  of  Fairfax 
County.  The  Commissioners  will  also 
tour  Thomas  Jefferson  High  School  and 
hear  testimony  from  the  Principal, 
students,  teachers  and  a  parent. 

Records  are  kept  of  all  Commission 
proceedings,  and  are  available  for  public 
inspection  at  the  Office  of  the 
Commission  at  1255  22nd  Street.  NW., 
Suite  502,  Washington.  DC  20202-7591 
from  the  hours  of  9  a.m.  to  5:30  p.m. 

Dated:  October  12, 1993. 
John  Hodge  Jones, 

Chairman.  National  Education  Commission 
on  Time  and  Learning. 
jFR  Doc.  93-25407  Filed  10-15-93;  845  am] 

aiLUNOCOOE  4000-OVM 


DEPARTMENT  OF  ENERGY 

Guidelines  for  Voluntary  Reporting  of 
Greenhouse  Gas  Emissions  and 
Reductions,  and  Cart>on 
Sequestration;  Meeting 

agency:  Office  of  Policy,  and  Program 

Evaluation,  DOE. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  A  public  workshop  and 
meeting  on  cross-cutting  institutional 
issues  in  the  development  of  a  voluntary 
reporting  program  for  greenhouse  gas 
emissions,  reductions  and  carbon 
sequestration  will  be  held  by  the  EXDE 
Office  of  Policy.  Planning  and  Program 
Evaluation.  The  workshop  is  intended 
to  facilitate  preparation  of  the 
guidelines  for  the  reporting  program. 
DATES  AND  ADDRESSES:  The  workshop 
will  be  held  November  2-3. 1993,  at  the 
EhiPont  Plaza  Hotel.  1500  New 
Hampshire  Avenue  NW.  (Dupont 
Qrcle).  Washington,  DC  20036.  The 


workshop  will  begin  8:30  a.m.  each  day, 
adjourning  at  5  p.m.  on  November  2nd. 
and  at  12:30  p.m.  on  November  3rd. 

FOR  FURTHER  INFORMATION  CONTACT: 
To  obtain  more  information  on  the 
workshop,  call  Ms.  Debbie  Stowell  at 
(202)  586-7767.  To  request  a  copy  of  the 
Institutional  Options  Identification 
Document,  call  (202)  646-7896. 

SUPPLEMENTARY  INFORMATION:  On  July 
27, 1993,  DOE  requested  comment  on 
the  initial  developmental  stage  of  the 
guidelines  for  voluntary  reporting, 
under  section  160S(b)  of  the  Energy 
Policy  Act  of  1992,  of  greenhouse  gas 
emissions  and  their  reductions,  and 
carbon  fixation  (58  FR  40116).  For  a 
more  detailed  discussion  of  issues  in  the 
development  of  the  guidelines,  the 
reader  is  referred  to  the  discussion  in 
the  July  27  notice. 

As  part  of  the  guideline  development 
process,  DOE  will  host  a  series  of  public 
workshops  and  meetings.  The  workshop 
announced  here  will  address  the 
institutional  issues  relevant  across  all 
potential  reporting  sectors.  The 
workshop,  and  the  associated  Options 
Identification  Document  prepared  for 
the  meeting,  will  be  organized  around 
four  topics: 

1.  Who  may  report,  including  issues 
of  de  minimis  levels  of  reportable 
emissions  reductions,  avoidance  of 
duplicative  ref>orting,  and  reductions 
achieved  outside  of  the  U.S.; 

2.  Methods  of  determining  baselines 
and  reference  cases  from  which 
reductions  would  be  measured; 

3.  Issues  of  data  quality  and  the 
relationship  of  the  1605(b)  reporting 
program  to  other  relevant  Federal,  state, 
and  local  programs,  including  Federal 
recognition  programs;  and 

4.  Reporting  reasons  for  emissions 
reductions:  confidentiality  of  data:  and 
certification  of  data  by  reporting 
entities. 

For  each  of  these  topics,  a  panel  of 
invited  participants  will  address  issues 
and  options  identified  in  the 
Institutional  Options  Identification 
Document,  and  discuss  these  with  other 
workshop  participants.  There  will  be 
opportunity  for  brief  oral  statements 
from  the  pubUc  on  the  issues  under 
consideration  during  each  day's  session. 

The  goal  of  the  woiicshop  is  to 
develop  the  fullest  information  on 
alternative  options,  not  to  reach  any 
consensus  of  opinion  nor  to  make 
collective  recommendations.  Workshops 
on  additional  topics  will  be  announced 
in  the  Federal  Register. 
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Issued  in  Washington,  DC  on  October  13, 
1993. 
Abraham  E.  Haspel, 

Deputy  Assistant  Secretary  for  Economic  and 
Environmental  Policy,  Office  of  Policy. 
Planning  and  Proffam  Evaluation. 

IFR  Doc.  93-25491  Filed  lO-lS-93;  8:45  ami 

■LUNQ  COM  MM-et-M 


Federal  Energy  Regulatory 
Commission 

Jl 

[Docket  No.  QF92-ai-003] 

Tenaska  Washington  Partners.  LP.; 
Application  for  Commission 
Recertiflcatlon  of  Qualifying  Status  of 
a  Cogeneratlon  Facility 

October  12. 1993. 

On  October  1, 1993.  Tenaska 
Washington  Partners,  LP.  of.  407  North 
117th  Street,  Omaha  Nebraska  68154, 
submitted  for  filing  an  application  for 
recertification  of  a  facility  as  a 
qualifying  cogeneration  facility 
pursuant  to  §  292.207(b)  of  the 
Commission's  Regulations.  The  instant 
request  for  recertification  is  due  to 
changes  in  the  ownership  structure  of 
the  facility.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  Hling. 

According  to  the  applicant  the 
topping-cycle  cogeneration  facility  to  be 
located  at  the  BF  Oil  Company  Refinery 
in  Femdale,  Washington  was  previously 
certified  as  a  qualifying  cogeneration 
fiacility,  Tenaska  Washington  Partners, 
LJ*..  59  FERC  162,235  (1992). 

Any  person  desiring  to  belieard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register  and 
must  be  served  on  the  applicant. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  pretestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  [>arty  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Uis  D.  CasheU. 
Secretary. 

IFR  Doc.  93-25424  Filed  10-15-93;  8:45  ami 
MJJNC  COOC  •717-ei-M 


[Docket  No.  CP94-1 1-0001 

Algonquin  Gas  Transmission  Co.; 
Notice  of  Request  Under  Blanket 
Authorization 

October  12. 1993. 

Take  notice  that  on  October  7. 1993, 
Algonquin  Gas  Transmission  Company 
(Algonquin),  1284  Soldiers  Field  Road. 
Boston.  Massachusetts  02135.  filed  a 
prior  notice  request  with  the 
Commission  in  Docket  No.  CP93-11- 
000  pursuant  to  section  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  reallocate  10,000  MMBtu  equivalent 
of  natural  gas  horn  one  delivery  point  to 
another  delivery  point  for  Boston  Gas 
Company  (Boston  Gas)  under 
Algonquin's  blanket  certificate  issued  in 
Docket  No.  CP87-31 7-000  pursuant  to 
Section  7  of  the  NGA,  all  as  more  fully 
set  forth  in  the  request  which  is  open  to 
public  inspection. 

Algonquin  proposes  to  reduce  its 
maximum  daily  delivery  obligation 
(MDDO)  to  Boston  Gas  by  10,000 
MMBtu  equivalent  of  natural  gas  at  the 
Everett,  Massachusetts,  delivery  point 
and  increase  the  MDDO  by  10.000 
MMBtu  equivalent  at  the  Polaroid 
delivery  point  in  Waltham, 
Massachusetts.  Algonquin  would 
continue  to  perform  its  delivery  service 
to  Boston  Gas  under  its  FERC  Rate 
Schedule  FTP.  Algonquin  states  that  its 
proposed  reallocation  of  natural  gas 
deliveries  would  not  change  its 
maximum  daily  transportation  quantity 
and  no  additional  facilities  would  be 
required  to  serve  Boston  Gas. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  section  7  of  the  NGA. 
Lois  D.  Casheli. 
Secretary. 
IFR  Doc  93-25417  Filed  10-15-93;  8:45  am] 

BILUNO  COM  •717-ei-M 


[Docket  No.  ER89-401-016] 

Citizens  Power  &  Light  Corporation; 
Filing 

October  12, 1993. 

Take  notice  that  on  August  30, 1993. 
Citizens  Power  &  Light  Corporation 
(Citizens)  filed  certain  information  as 
required  by  ordering  paragraph  (M)  of 
the  Commission's  August  8,  1989  order 
in  this  proceeding.  48  FERC  1 61.210 
(1989).  Copies  of  Citizens'  informational 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  0.  Cashell. 
Secretary. 

IFR  Doc.  93-25421  Filed  10-15-93;  8:45  am) 
BtLUNQ  COM  •717-«t-M 

[Docket  No.  ER93-607-000] 
Florida  Power  &  Light  Co.;  Filing 

October  12. 1993. 

Take  notice  that  on  September  30, 
1993,  Florida  Power  &  Light  Company 
(FPL)  responded  to  the  June  23, 1993. 
letter  from  the  Director,  Division  of 
Applications,  and  tendered  for  filing 
Period  I  and  Period  II  cost  support  data 
and  prepared  direct  testimony  of  FPL 
witnesses. 

Any  i>erson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  27, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  j)erson  wishing  to  become  a  parly 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Secretary. 
(FR  Doc.  93-25422  Filed  10-15-93;  8:45  amj 
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[Docket  No.  ERM-72S-000] 
Florida  Power  &  Light  Co.;  Filing 

October  12. 1993. 

Take  notice  that  on  September  30, 
1993,  Florida  Power  &  Light  Company 
(FP&L)  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 
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Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  Tile  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  27.  1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  Bling  are  on  file  with  the 
Commission  and  are  available  for-public 
inspection. 
Lois  D.  Cashell. 
Secretory. 
IFR  Doc.  93-25423  Filed  10-15-93;  8:45  am) 

BH.UNO  COM  6717-01-M 


Office  of  Arms  Controi  and 
Nonpro)iferatk>n 

Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160).  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
Europ)ean  Atomic  Energy  Community 
(EURATDM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of 
Hungary  concerning  Peaceful  Uses  of 
Nuclear  Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer  RTD/HU(EU)-1.  for 
the  transfer  of  0.8  milligrams  of  uranium 
enriched  to  97.65  percent  in  the  isotope 
uranium-235.  0.25  milligrams  of 
plutoniuni-240.  and  0.3  milligrams  of 
pIutonium-242  from  Belgium  to 
Hungary  for  use  in  mass  spectrometry. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended. 
it  has  been  determined  that  tbis 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 


Issued  in  Washington.  DC.  on  October  7. 
1993. 
SdvadarN.Caja. 

Acting  Director.  Office  of  NonproUfemtion 

Policy.  Office  of  Arms  Control  and 

NonproUfemtion. 

(PR  Doc.  93-25413  Filed  10-15-93;  8:45  am) 

BU.UNO  COM  •4S»-01-M 


ENVIROfiMENTAL  PROTECTION 
AGENCY 

[FRL-478»-6] 

1994  and  1995  Nominations  for 
Essential  Use  Exemptions  for  Halons 
1211. 1301,  and  2402 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

summary:  Through  tbis  notice,  the  U.S. 
Environmental  Protection  Agency  is 
publishing  the  results  of  its  February  12, 
1993  request  for  nominations  for  1994 
halon  "essential  use"  exemptions  from 
the  January  1. 1994  production  and 
import  phase-out  under  the  Montreal 
Protocol  on  Substances- That  Deplete  the 
Ozone  Layer,  published  in  a  previous 
Federal  Register  notice  (58  FR  6788; 
February  12, 1993).  EPA  notes  that 
already  produced  halons  may  be 
recycled  and  used  without  the  need  for 
an  essential  use  exemption  under  the 
Montreal  Protocol  or  the  Clean  Air  Act. 

EPA  is  also  requesting  halon 
nominations  for  consideration  at  the 
Sixth  Meeting  of  the  Parties  in  1994  for 
exemptions  to  the  production  and 
import  phase-out  for  1995.  Nominations 
for  essential  use  exemptions  for  other 
Class  I  substances  were  requested  in  a 
previous  notice  (58  FR  29410;  May  20. 
1993). 

Finally,  through  the  notice.  EPA  is 
notifying  the  public  of  the  formation  of 
two  halon  banking  mechanisms.  The 
Halon  Recycling  Corporation  has 
incorporated  and  is  officially  open  for 
business  after  receiving  a  Business 
Review  Clearance  from  the  Department 
of  Justice.  The  Defense  Logistics  Agency 
is  also  forming  a  reser/e  of  ozone- 
depleting  substances  for  mission  critical 
uses,  and  is  accepting  recycled  Halon 
1301  from  the  public. 
DATES:  Nominations  for  essential  use 
exemptions  for  balon  that  are  to  be 
considered  at  the  Sixth  Meeting  of  the 
Parties  (to  be  held  as  early  as  June  and 
no  later  than  November.  1994)  must  be 
submitted  to  EPA  no  later  than 
December  17. 1993  in  order  for  the  U.S. 
government  to  complete  its  review  in 
time  to  submit  its  nominations  six 
months  prior  to  a  June  1994  meeting. 


ADDRESSES:  Nominations  should  be  sent 
to:  Karen  Metchis.  Program  Manager. 
Essential  Use  Exemptions.  Mail  Stop 
6205J,  U.S.  Environn»ental  Protection 
Agency.  401  M  Street  SW..  Washington. 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Metchis.  Substitutes  Analysis  aiul 
Review  Branch,  Stratospheric  Protection 
Division  (6205J).  Office  of  Atmospheric 
Programs,  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington. 
DC  20460;  Phone  (202)  233-9193;  FAX 
(202)  233-9579.  General  information 
may  be  obtained  for  the  Stratospheric 
Ozone  Hotline  at  1-800-296-1996  or 
(202) 775-6677. 

SUPPt.EMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background — Fourth  Meeting  of  the  Parties 

to  the  Protocol 

II.  Essential  Use  Exemptions  for  Halons 

III.  Formation  of  Halon  Banks 

IV.  Announcement  Regarding  1994 

Nominations 

V.  Request  for  Nominations  for  1995 

I.  Background — Fourth  Meeting  of  the 
Parties  to  the  Protocol 

At  the  Fourth  Meeting  of  the  Parties 
to  the  Montreal  Protocol  in  Copenhagen 
on  November  23-25. 1992.  the  Parties 
agreed  to  accelerate  the  phase-out 
schedules  for  certain  controlled 
substances,  including  halons.  With 
respect  to  halons.  the  Parties  agreed  to 
the  phase  out  by  January  1. 1994.  The 
Parties  also  rendered  decisions  and 
resolutions  on  a  variety  of  other  matters, 
including  the  adoption  of  essential  use 
criteria,  recovery  and  recycHng  of 
controlled  siSbstances.  and  international 
halon  bank  management. 

II.  Essential  Use  Exemptions  for  Halons 

The  Parties  to  the  Montreal  Protocol 
agreed  at  the  1992  meeting  in 
Copenhagen  to  allow  for  an  exemption 
of  essential  uses  of  controlled 
substances,  including  halons.  from  the 
phase  out  of  production  and 
importation  (refierred  to  as 
"consumption"  by  the  Parties). 
Language  regarding  essential  uses  was 
added  to  the  Protocol  provisions  in 
Article  2  governing  the  control  measiu^s 
and  the  specific  criteria  and  review 
process  were  detailed  in  Decision  IV/25 
of  the  Fourth  Meeting  of  the  Protocol. 
The  Parties  recognized  the  importance 
of  including  such  an  exemption  because 
of  the  accelerated  phaseout  dates  for 
these  chemicals.  Each  year.  Parties  may 
make  nominations  for  production  of 
controlled  substances  tor  essential  uses. 
These  nominations  can  be  for 
production  in  any  year  after  the 
substance's  phaseout  date  and  can  be  for 
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more  than  one  calendar  year.  For 
example,  a  nomination  could  be 
submitted  in  1994  for  a  decision  in  1995 
to  allow  production  of  CFCs  beginning 
in  1997  and  continuing  for  three  years. 
The  Parties  could  choose  to  grant 
production  for  one  or  more  years  but 
each  approved  or  pending  application  is 
annually  reviewed  by  the  'technology 
and  Economic  Assessment  Panel  and  its 
Technical  Options  Committees  and  each 
prior  decision  by  the  Parties  can  be 
reconsidered  and  modiBed  by  the 
Parties  at  their  annual  meeting. 

Because  halons  are  the  first 
compounds  to  be  phased  out,  the  Parties 
will  first  consider  nominations  at  their 
Fifth  Meeting,  scheduled  for  November 
17-19, 1993,  for  exemption  in  1994  and 
later.  The  Parties  vrill  consider 
nominations  for  all  Class  I  substances, 
including  halons.  at  the  Sixth  Meeting 
of  the  Parties,  which  may  be  held  as 
early  as  June  1994  for  exemptions  for 
production  of  batons  in  1995  and  later, 
and  for  production  of  all  Class  I 
substances  in  1996  and  later.  All  Qass 
I  substances  will  be  considered  at 
subsequent  meetings  for  exemptions 
thereafter.  Exemptions  cover  a  specific 
time  period,  and  do  not  provide  for  the 
Indefinite  continued  use  of  Class  I 
substances. 

In  cases  where  companies  have 
essential  uses  still  requiring  halons.  but 
where  adequate  supplies  of  halons  are 
currently  available,  nominations  need 
not  be  made  at  this  time.  Nominations 
for  these  uses  may  be  made  at  a  later 
date  for  consideration  at  subsequent 
meetings  of  the  Parties. 

The  Parties  set  out  criteria  to  apply  in 
identifying  essential  uses  and 
established  a  process  for  the  Parties  to 
decide  which  uses  would  qualify  under 
this  provision.  Decision  rV/25  states  that 
a  use  of  a  controlled  substance  should 
qualify  as  "essential"  only  if  "it  is 
necessary  for  the  health,  safety  or  is 
critical  for  the  functioning  of  society 
(encompassing  cultural  and  intellectual 
aspects)"  and  "there  are  no  available 
technically  and  economically  feasible 
alternatives  or  substitutes  that  are 
acceptable  from  the  standpoint  of 
environment  and  health".  In  addition, 
the  Parties  agreed  "that  production  and 
consumptifm.  if  any.  of  a  controlled 
substance,  for  essential  uses  should  be 
permitted  only  if:  All  economically 
feasible  steps  have  been  taken  to 
minimize  the  essential  use  and  any 
associated  emission  of  the  controlled 
substance:  and  the  ctHitrolIed  substance 
is  not  available  in  sufficient  quantity 
and  quality  from  the  existing  stocks  of 
banked  or  recycled  controlled  ' 
substances." 


Any  essential  use  exemptions  would 
also  have  to  comply  with  the  provisions 
of  the  Clean  Air  Act  (CAA).  SecticMi  604 
authorizes  the  granting  of  specific 
exemptions  from  the  phaseout 
schedules  contained  in  the  Qean  Air 
Act,  for  certain  halons  used  for  aviation 
safety  (section  604(d)),  national  security 
(section  604(0),  and  fire  suppression 
and  explosion  prevention  (section 
604(g)).  To  the  extent  that  an  accelerated 
phaseout  schedule  is  adopted  under  the 
Montreal  Protocol,  EPA  could  provide 
exemptions  for  uses  not  sftecified  in  the 
CAA.  so  long  as  these  exemptions  do 
not  exceed  amounts  allowed  in  the 
schedule  contained  in  section  604(a). 
However,  since  section  604(b)  specifies 
the  phaseout  date  for  Qass  I  substances 
as  2000,  that  section  effectively  limits 
the  authority  of  EPA  to  pronde  essential 
use  exemptions  for  periods  after  the 
CAA's  termination  date  of  2000  for 
halons,  other  than  for  the  specific 
exemptions  authorized  by  section  604 
(d).(f).and(g). 

In  accordance  with  the  essential  use 
decision  taken  by  the  Parties  to  the 
Montreal  Protocol  in  Copenhagen, 
governments  that  are  Parties  must 
submit  nominations  for  essential  uses  to 
the  United  Nations  Environment 
Programme's  Secretariat  for  the 
Montreal  Protocol.  For  halon  essential 
uses,  these  nominations  must  be 
submitted  at  least  six  months  before  the 
meeting  at  which  the  Parties  will  make 
a  decision  on  whether  to  approve  the 
essential  use,  e.g.,  by  December  1, 1993 
if  the  Sixth  Meeting  of  the  Parties  is 
held  as  early  as  June  1994.  Thus,  the 
first  step  in  the  process  to  qualify  a  use 
as  essential  under  the  Protocol  is  for  the 
user  to  notify  EPA  of  its  candidate  use 
and  for  EPA  to  evaluate  that  use  for 
consistency  with  the  criteria  adopted  by 
the  Parties  in  Copenhagen.  EPA  will 
review  the  candidate  for  exemption  and 
will  woiic  with  other  interested  Federal 
agencies  to  determine  whether  or  not  it 
should  be  submitted  to  the  Ozone 
Secretariat  for  further  consideration. 
Nominations  submitted  to  the  Ozone 
Secretariat  by  Parties  will  then  be 
directed  to  UNEP's  Montreal  Protocol 
Technology  and  Economic  Assessment 
Panel  and  its  Technical  Options 
Committees  which  will  review  such 
submissions  and  prepare 
recommendations  to  the  Parties  for 
exemptions.  The  Panel  will  review  these 
nominations  to  determine  whether  the 
eligibiUty  criteria  have  been  satisfied 
and  examine  the  expected  duration  of 
the  essential  use,  emission  controls  for 
the  essential  use  apphcation,  sources  of 
already  produced  controlled  substances 
that  could  be  made  available  to  meet  the 


essential  use,  and  the  steps  necessary  to 
ensure  that  alternatives  and  substitutes 
are  available  as  soon  as  possible  for  the 
proposed  essential  use.  The  Parties  also 
instructed  the  Technical  Panel  to 
consider  the  environmental 
acceptability,  health  effects,  economic 
feasibility,  availability  and  regulatory 
status  of  alternatives  and  sub^tutes. 

The  Technical  Panel  must  submit  its 
recommendation  on  the  nominated  uses 
to  the  Parties  at  least  three  months 
before  the  Parties  meet  to  designate 
essential  uses.  The  Panel  is  currently 
working  under  the  assumption  that  it 
may  be  necessary  to  submit 
recommendations  to  the  Parties  for 
exemptions  for  halons  production  by 
March  1, 1994.  If  a  halon  user 
determines  that  other  alternatives  are 
not  feasible  and  that  sources  of  future 
supply  do  not  exist,  the  user  should 
prepare  and  submit  to  EPA  an  essential 
use  application  as  described  below. 

in.  Formation  of  Halon  Banks 

The  need  for  essential  use  exemptions 
for  halon  will  larf^eiy  depend  on  the 
success  of  programs  to  reallocate  those 
halons  stored  in  existing  systems  where 
alternatives  exist  to  applications  where 
alternatives  are  not  yet  feasible.  To  help 
fulfill  requirements  for  ongoing  supplies 
of  halon,  the  Halon  Recycling 
Corporation  (HRC)  has  been  established 
as  a  non-profit  organization  that 
provides  services  to  the  general  public. 
HRC  applied  for  and  received  an 
expedited  Business  Review  Clearance 
from  the  U.S.  Department  of  Justice  and 
is  now  in  operation.  In  addition,  the 
Department  of  Defense  (DoD)  has 
commissioned  the  Defense  Logistics 
Agency  (DLA)  to  manage  a  reserve  of 
ozonesdepleting  substances  (ODS)  for 
mission  critical  uses.  DoD  has 
inventoried  the  supplies  held  by  each  of 
the  military  services  and  is  recalling  all 
nonessential  controlled  substances  for 
storage  in  the  reserve.  Only  applications 
recognized  as  mission  critical  may 
obtain  and  use  substances  from  this 
DLA  ODS  reserve.  DLA  is  attempting  to 
supplement  its  reserve  by  buying 
additional  supplies,  and  is  attempting  to 
purchase  recycled  ODSs  where  f>ossibie. 

EPA  urges  all  halon  users  to  act 
quickfy  to  assess  their  current  use  of 
halons  and  to  determine  if  alternative 
approaches  to  fire  protection  are 
feasible.  EPA  encourages  users  to 
transfer  any  unneeded  halon  to  a 
banking  program  such  as  HRC  or  DLA. 

The  Parties  to  the  Protocol  consider 
the  recovery,  reclamation  and  reuse  of 
halon  to  be  integral  to  the  successful 
phase-out  of  halon  production,  and 
consequently  adopted  Decisions  IV/24 
regarding  Recovery,  Reclamation  and 
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Recycling  of  Controlled  Substances  and 
IV/26  regarding  International  Halon 
Bank  Management.  In  this  context,  the 
U.S.  and  other  signatories  to  the 
Protocol  must  develop  means  of 
effectively  controlling  halon  emissions 
and  recovering  halons  for  use  in  critical 
applications.  The  formation  of  both  the 
HRC  and  the  DLA  reserve  are  the  first 
efforts  in  the  U.S.  to  respond  to  this 
national  mandate. 

HRC  has  been  established  by  members 
of  the  Halon  Alternatives  Research 
Corporation  (HARC).  HARC 
commissioned  a  study  on  the  concept  of 
halon  banking,  and  determined  that 
large  quantities  of  halon  are  stored  in 
systems  throughout  the  U.S. 
Historically,  45%  of  the  world's  halon 
1301  and  35%  of  halon  1211  has  been 
used  in  the  U.S.  Given  the  availability 
of  suitable  alternatives  for  most 
applications,  the  study  anticipates  that 
much  of  this  reserve  (or  "bank")  will  be 
available  for  redeployment  to  critical 
applications. 

HRC  is  not  a  physical  bank  but  wilt 
act  as  an  information  network  to  assist 
both  buyers  and  sellers  of  recycled 
halon.  and  will  provide  a  "critical  use" 
assessment  service.  HRC  has  created  a 
tiered  certification  system  involving  two 
special  "critical  use  review"  services. 
To  be  a  'certified'  critical  user,  a 
potential  buyer  of  halon  submits 
documentation  for  review  by  an 
independent  review  committee.  To  be 
established  as  a  'registered'  user,  a 
potential  buyer  completes  a  self- 
evaluation  checklist.  Organizations 
disposing  of  unwanted  halon  and 
wishing  to  ensure  that  their  recycled 
halon  is  responsibly  managed  are  likely 
to  use  HRC's  services  to  identify  'critical 
users'  as  potential  recipients.  HRC  will 
be  funded  by  nominal  listing  fees  from 
sellers,  application  fees  from  potential 
buyers,  and  a  brokerage  fee  on 
successful  transactions.  The  terms  of  all 
contracts  are  between  the  buyer  and 
seller  only,  and  HRC  will  not  participate 
in  negotiating  price  or  other  terms  of  the 
trade. 

Interested  parties  may  call  EPA's 
Stratospheric  Ozone  Hotline  (1-800- 
296-1996) or (202)  775-6677  for 
information  about  halon  banking:  HRC 
may  be  contacted  directly  at  1-800- 
258-1283  or  (202)  223-6166;  and  DLA 
may  be  contacted  at  (804)  279-3865. 

rV.  Announcement  Regarding 
Nominations  for  1994 

On  February  12. 1993.  EPA  issued  a 
Federal  Register  notice  requesting 
nominations  for  essential  use 
exemptions  to  be  considered  at  the  Fifth 
Meeting  of  the  Parties.  Initially,  eighteen 
applications  were  received.  These  came 


from  users  in  the  following  general 
categories:  Power  generation  control 
rooms  (fossil  fiiel  and  nuclear), 
petroleum  production  (offshore 
platforms  and  refineries),  air  transport, 
explosion  protection,  and 
telecommunications.  After  consultation 
with  EPA.  one  application  was  denied 
based  on  insufficient  information  and 
all  but  four  of  the  others  withdrew  after 
considering  the  need  to  prove  that  there 
are  insufficient  quantities  of  recycled 
halon  available  to  meet  their  needs. 
Several  applicants  withdrew, 
understanding  that  they  could  reapply 
in  future  years  if  efforts  to  locate  stocks 
of  recycled  halon  fail. 

To  meet  the  tight  deadline,  the  United 
States  supported  the  four  remaining 
applicants  and  issued  a  tentative 
nomination  to  the  Protocol  Secretariat, 
while  continuing  to  work  with  these 
applicants  to  resolve  issues  concerning 
their  nomination.  EPA,  together  with 
the  applicants,  determined  that  halon 
supplies  are  adequate  for  1994  and 
consequently  these  nominations  were 
withdrawn.  The  tejrt  of  the  original  U.S. 
nomination  letter  and  the  revision 
issued  by  the  U.S.  State  Department  are 
available  in  the  Air  Docket  number  A- 
93-39. 

Acting  upon  the  recoipmendation 
made  by  the  Technology  and  Economics 
Assessment  Panel  and  the  unanimous 
recommendation  of  the  Halon  Technical 
Options  Committee,  the  Open-Ended 
Working  Group  of  the  Parties  to  the 
Montreal  Protocol,  agreed  at  its  August, 
1993  meeting  to  forward  to  the  5th 
Meeting  of  the  Parties  a 
recommendation  that  no  halon  essential 
uses  be  granted  for  1994.  Specifically, 
they  recommended  that  the  Parties 
decide  that: 

No  level  of  production  or  consumption  is 
necessary  to  satisfy  essential  uses  of  halon  in 
developed  countries  for  the  year  1994  since 
there  are  technically  and  economically 
feasible  alternatives  and  substitutes  for  most 
applications,  and  since  halon  is  available  in 
sufficient  quantity  and  quality  from  existing 
stocks  of  banked  and  recycled  halon. 

Based  on  these  findings  and 
recommendations,  EPA  commends  U.S. 
companies  and  govenmient  agencies  for 
their  foresight  and  leadership  in  taking 
action  to  avoid  the  need  for  nominations 
for  essential  uses  at  this  time. 

V.  Request  for  Nominations  for  1995 

Through  this  Notice.  EPA  requests 
applications  for  essential  use 
exemptions  for  halons  for  1995.  Eligible 
applications  will  be  nominated  to  the 
Secretariat  at  the  Sixth  Meeting  of  the 
Parties.  Applications  for  essential  use 
exemptions  for  halon  should  be 
submitted  to  EPA  no  later  than  sixty 


days  after  date  of  publication  of  this 
notice,  to  allow  time  for  a  review  of  the 
information  before  the  deadline  for 
submitting  nominations  to  the 
Secretariat. 

This  request  is  for  applications  that 
may  be  nominated  for  consideration  at 
the  Sixth  Meeting  of  the  Parties  to  be 
held  as  early  as  June  and  no  later  than 
November.  1994.  As  described  earlier, 
national  governments  must  submit 
nominations  for  halon  essential  uses  to 
the  Secretariat  at  least  six  months  before 
the  meeting  of  the  Parties  at  which  the 
decision  will  be  taken  on  whether  to 
approve  the  essential  use.  and  the 
Technology  and  Economic  Assessment 
Panel  must  submit  its  report  to  the 
Parties  at  least  three  months  before  that 
meeting.  (Nominations  for  exemptions 
for  other  Class  I  substances  are  being 
considered  on  a  di^erent  time  schedule. 
in  accordance  with  the  criteria  set  forth 
by  the  Parties  at  the  Fourth  Meeting.  As 
described  in  a  previous  Federal  Register 
notice  (58  FR  29410;  May  20, 1993), 
nominations  for  other  Class  I  substances 
must  be  made  nine  months  before  the 
meeting  of  the  Parties.)  In  addition, 
essential  use  exemptions  for  halons  will 
first  be  considered  at  the  Fifth  Meeting 
of  the  Parties  to  be  held  on  November 
17-19,  1993,  while  the  other  Class  I 
substances  will  first  be  considered  at  the 
Sixth  Meeting  of  the  Parties.  As  requests 
for  essential  use  nominations  for  halons 
have  been  previously  considered,  EPA 
expects  that  less  review  time  will  be 
needed  to  evaluate  this  round  of 
requests. 

"The  Technology  and  Economic 
Assessment  Panel  is  currently  working 
under  the  assumption  that  it  may  need 
to  submit  recommendations  for  halons 
by  March.  1994.  Therefore,  the  U.S. 
must  submit  its  nomination  by 
December,  1993. 

As  described  previously,  the  Parties 
set  out  criteria  to  apply  in  identifying 
essential  uses  and  established  a  process 
for  the  Parties  to  decide  on  what  uses 
would  qualify  under  this  provision. 
Decision  rv/25  states  that  a  controlled 
substance  should  qualify  as  "essential" 
only  if  "it  is  necessary  for  the  health, 
safety  or  is  critical  for  the  functioning  of 
society  (encompassing  cultural  and 
intellectual  aspects)"  and  "there  are  no 
available  technically  and  economically 
feasible  alternatives  or  substitutes  that 
are  acceptable  from  the  standpoint  of 
environment  and  health".  In  addition, 
the  Parties  agreed  "that  production  and 
consumption,  if  any,  of  a  controlled 
substance,  for  essential  uses  should  be 
permitted  only  if:  All  economically 
feasible  steps  have  been  taken  to 
minimize  the  essential  use  and  any 
associated  emission  of  the  controlled 
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substance;  and  the  controlled  substance 
is  not  available  in  sufHcient  quantity 
and  quality  from  the  existing  stocks  of 
banked  or  recycled  controlled 
substances."  When  submitting  a 
nomination  to  the  Secretariat,  the  U.S. 
must  be  able  to  demonstrate  that  the 
proposed  applicants  meet  these  criteria. 
The  burden  of  proof  is  on  the 
nominating  country,  and  applications 
failing  to  prove  that  these  criteria  have 
been  met  will  be  rejected  by  the  Parties. 
Thus,  it  is  incumbent  upon  applicants 
to  ensure  that  all  applications  are 
supported  by  complete  and  detailed 
documentation  to  allow  EPA  to 
determine  whether  to  submit  the 
applications  as  nominations,  and  to 
allow  EPA  to  present  a  strong  and 
credible  case  before  the  Parties  and  the 
recommending  Panel. 

All  requests  for  nominations 
submitteid  to  EPA  must  present  the 
following  information.  EPA  will  not 
forward  incomplete  or  inadequate 
nominations  to  the  Montreal  Protocol 
Secretariat  for  consideration,  and 
therefore  recommends  that  applicants 
make  every  effort  to  provide  the 
requested  information. 

(1)  Description  of  the  specific  use  of 
the  controlled  substance,  as  well  as 
annual  projected  amount  required; 

(2)  The  expected  time  [wriod  for 
which  this  exemption  is  required; 

(3)  An  itemization  of  the  estimated 
quantity  needed  due  to  leakage, 
accidental  discharge,  and  actual  fires; 

(4)  Inventory  of  your  halon  supply 
and  description  of  past  and  future 
efforts  to  redeploy  halon  from 
noncritical  applications  to  critical  uses; 

(5)  Demonstration  that  steps  have 
been  taken  to  secure  existing  stocks  o| 
the  chemicals,  either  from  a  bank  or 
from  recovery  sources,  and  that 
necessary  quantities  of  appropriate 
quality  are  not  available  for  this  use; 

(6)  Steps  taken  to  reduce  leakage  and 
accidental  discharge  of  halon  systems; 

(7)  Demonstration  that  continued  use 
of  halon  in  that  application  is  necessary 
for  health  and  safety  reasons  or  is 
critical  to  the  functioning  of  society; 

(8)  Demonstration  that  no  alternatives 
are  technically  or  economically 
available; 

(9)  Description  of  the  steps  taken  to 
date  to  find  alternatives; 

I  IlO)  E)escription  of  future  steps  to  be 
taken  to  find  alternatives; 

(11)  Consistency  with  CAA  provisions 
on  essential  uses. 

All  nominations  should  be  sent  to: 
Karen  Metchis,  Program  Manager, 
Essential  Use  Exemptions,  Mail  Stop 
6205J,  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington, 


DC  20460.  FAX:  (202)  233-9579.  Phone: 
(202)  233-9193. 

EPA  will  work  with  submitters,  other 
interested  federal  agencies,  and  outside 
experts  to  review  this  information  and 
forward  nominations  to  the  Protocol's 
Secretariat  for  consideration  as 
appropriate  and  consistent  with  any 
CAA  limitations. 

Dated:  October  4. 1993. 
Michael  Shapiro. 

Acting  Assistant  Administmtot,  Office  of  Air 
and  Radiation. 
jFR  Doc.  93-25480 Filed  10-15-93;  845 am) 
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Notic*  of  Open  Meeting  of  the 
Intemationai  Committee  of  the 
Environmental  Rnancial  Advisory 
Board  on  Novemtier  19, 1993 

The  Environmental  Protection 
Agency's  (EPA)  Environmental 
Financial  Advisory  Board  (EFAB)  will 
hold  an  open  meeting  of  its 
International  Committee  on  November 
19.  1993  from  9  ajn.  to  5  p.m.  The 
meeting  will  be  held  at  EPA 
headquarters  in  room  3  of  the 
Washington  Information  Center.  EPA 
headquarters  is  located  at  401  M  Street 
SW..  Washington  DC 

EFAB  is  chartered  to  provide 
authoritative  analysis  and  advice  to  the 
EPA  Administrator  on  environmental 
Hnance  issues.  This  meeting  is  intended 
to  gather  background  information  on 
initiatives  for  financing  environmental 
facilities  in  the  U.S./Mexican  border 
region.  Invited  speakers  will  make 
presentations  from  10  a.m.  to 
approximately  2  p.m. 

In  addition,  the  Agency  has  asked 
EFAB's  International  Committee  to 
review  financing  approaches  for  the 
clean-up  of  hazardous  waste  sites  along 
the  U.S./Mexican  border.  Brief  oral 
testimony  will  be  taken  from 
approximately  2:15  p.m.  to  430  p.m. 
Anyone  wishing  to  testify  should  call 
Eugene  Pontillo  at  (202)  260-6044.  prior 
to  November  12. 1993.  Written 
comments  on  hazardous  waste  financing 
options  are  encouraged.  Please  mail  all 
comments  to  EPA,  Office  of  the 
Comptroller.  Resource  Management 
Division  (MAIL  COES!  3304). 
Environmental  Financial  Advisory 
Board.  401  M  Street  SW.,  Washington. 
1X20460. 

The  meeting  will  be  open  to  the 
public,  but  seating  is  limited.  For 
further  information,  please  contact 
Eugene  Pontillo  at  (202)  260-6044.  or 
)oanne  Lynch  at  (202)  260-1459. 


Dated:  October  12. 1993. 

David  E.  Oatenuui. 

Acting  Director.  Resource  Moitogement 
Division. 

IFR  Doc  93-25481  Filed  10-15-93;  «  45  ami 
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Gulf  Of  Mexico  Program  Citizens 
Advisory  Committee  IMeeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  meeting  of  the  Citizens 
Advisory  Committee  of  the  Gulf  of 
Mexico  Program. 

SUMMARY:  The  gulf  of  Mexico  Program's 
Citizens  Advisory  Committee  will  hold 
a  meeting  on  November  3-5.  1993  at  the 
Radisson  Airport  Hotel  in  New  Orleans, 
Louisiana. 

FOR  FURTHER  MFORMATION  CONTACT: 
Dr.  Douglas  Lipka,  Acting  Director,  Gulf 
of  Mexico  Program  Office,  Building 
1103,  John  C  Stennis  Space  Center, 
Stennis  Space  Center.  MS  39529-6000, 
at (601)  688-3726. 

SUPPLEMENTARY  INFORMATION:  A  Meeting 
of  the  Citizens  Advisory  Committee  of 
theGulf  of  Mexico  Program  will  be  held 
on  November  3-5. 1993.  at  the  Radisson 
Airport  Hotel  in  New  Orleans, 
Louisiana.  The  Citizens  Advisory 
Committee  will  meet  in  conjunction 
with  Gulf  of  Mexico  Program  Issue 
committees  from  8  a.m.  to  5  p.m., 
November  3rd.  4th  and  5th.  The  meeting 
is  open  to  the  public. 
Martha  G.  Protliro, 

Acting  Assistant  Administrator.  Office  of 
Water 

|FR  Doc  93-25483  Filed  10-15-93;  8.45  am) 
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[OPP-00368;  FRL-4740-3| 

State  FIFRA  issues  Research  artd 
Evaluation  Group  (SFIREG);  Woriilng 
Committees  on  Enforcement  A 
Certification  and  Registration  A 
Classification;  lyieetings 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  State  FIFRA  Issues 
Research  and  Evaluation  Group 
(SFIREG)  Working  Committees  on 
Registration  &  Classification  and 
Enforcement  &  Certification  will  hold  a 
3-day  meeting,  beginning  on  October  18, 
1993.  and  ending  on  October  20, 1993. 
This  notice  announces  the  location  and 
times  for  the  meeting  and  sets  forth 
tentative  agenda  topics. 
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DATES:  The  SFIREG  Working  Committee 
on  Registration  &  ClassiHcation  will 
meet  on  Monday,  October  18, 1993  from 
8:30  a.m.  to  5  p.m.  On  Tuesday,  October 
19, 1993,  the  two  SFIREG  Working 
Committees  will  meet  together  in  joint 
session  for  the  entire  day  starting  at  8:30 
a.m.  and  adjourning  at  approximately  5 
p.m.  The  SFIREG  Working  Committee 
on  Certification  &  Enforcement  will 
meet  on  Wednesday,  October  20, 1993 
from  8:30  a.m.  to  approximately  5  p.m. 
ADDRESSES:  The  meetings  will  be  held 
at:  The  Concourse  Hotel,  One  West 
Dayton  St.,  Madison,  Wisconsin  53703 
(608) 257-6000. 

FOfl  FURTHER  INFORMATKDN  CONTACT:  By 
Mail:  Shirley  M.  Howard,  Office  of 
Pesticide  Programs  (7506C). 
Environmental  Protection  Agency,  401 
M  St..  SW,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  1109.  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington. 
Virginia.  (703)305-7371. 

SUPPLEIMENTARY  INFORMATION:  The 
tentative  agenda  of  the  SFIREG  Working 
Committee  on  Registration  & 
Classification  includes  the  following: 
.1.    Update  on  Special  Local  Needs. 

2.  Discussion  of  Criteria  for  Using 
Section  18  for  Reduced  Risk  Pesticides. 

3.  Update  on  Label  Coding. 

4.  Status  of  EPA's  Food  Safety 
Proposal. 

5.  Other  topics  as  appropriate. 
The  Agenda  for  the  joint  session  of 

the  SFIREG  Working  Committees  on 
Registration  &  Classification  and 
Certification  &  Enforcement  will 
include: 

1.  Update  on  Product  Labeling  for 
the  Federal  Worker  Protection  Standard. 

2.  Status  Report  on  EPA's  Exempting 
Products  under  Section  25(b). 

3.  Discussion  of  the  Use  of  Home 
Remedies  by  Commercial  Applicators. 

4.  Status  of  MSDS  as  Labeling;  a 
continued  discussion  and  report  by 
OCM  on  dialogue  with  OSHA. 

5.  Other  Topics  as  appropriate. 
The  agenda  for  the  SFIREG  Working 

Committee  on  Certification  & 
Enforcement  includes  the  following: 

1 .  Update  on  Indoor  Pesticide 
Exposure  Issue  Paper. 

2.  Update  on  Multiple  Chemical 
Sensitivity  Statutes  or  Regulations  in 
other  States. 

3.  Status  of  Cyanazine  Risk 
Mitigation  Proposal. 

4.  Status  of  Atrazine  Compliance 
Strategy. 

5.  Update  on  OCM  &  OE 
Reorganization. 

6.  EPA  Registration  of  the 
Termiticide  Bifenthrin  Issue  Paper. 

7.  Other  topics  as  appropriate. 


ListofSubiects 

Enviommental  protection. 

Dated:  October  7. 1993. 
Douglas  D.  Campt, 
Director.  Office  of  Pesticide  /Vogroms. 

|FR  Doc.  93-25466  Filed  10-15-93;  8:45  am) 
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[OPPTS-61823;  FRL-4647-71 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  This  notice  announces 
receipt  of  99  such  PMNs  and  provides 
a  summary  of  each. 

P  93-1101.  September  1. 1993. 

P  93-1102.  93-1103.  93-1104,  93- 
1105,  September  2. 1993. 

P  93-1106,  93-1107.  September  5, 
1993. 

P  93-1108.  93-1109,  93-1110,  93- 
1111, 93-1112,  93-1113,  93-1114. 
September  6. 1993. 

P  93-1115.  93-1116.  September  7. 
1993. 

P  93-1117,  93-1118.  93-1119.  93- 
1120.  September  8, 1993. 

P  93-1121.  93-1122,  93-1123,  93- 
1124, 93-1125.  93-1126.  93-1127, 
September  11. 1993. 

P  93-1129,  September  22, 1993. 

P  93-1130.  93-1131,  93-1132,  93- 
1133.  93-1134.  93-1135,  93-1136.  93- 
1137.  93-1138.  93-1139.  93-1140.  93- 
1141.  93-1142.  93-1143.  93-1144,  93- 
1145. 93-1146,  September  12, 1993. 

P  93-1147,  93-1148,  93-1149,  93- 
1150.  93-1151.  93-1152.  93-1153.  93- 
1154.  93-1155. 93-1156.  93-1157.  93- 
1158. 93-1159.  93-1160.  93-1161.  93- 
1162. 93-1163. 93-1164.  September  13. 
1993. 

P  93-1165,  September  14. 1993. 

P  93-1166. 93-1167,  September  15. 
1993. 

P  93-1168.  93-1169.  93-1170.  93- 
1171. 93-1172.  93-1173.  93-1174. 
September  18. 1993. 

P  93-1175.  September  19. 1993. 

P  93-1176.  September  29. 1993. 

P  93-1177. 93-1178.  September  19. 
1993. 


P  93-1179.  93-1180,  September  20, 
1993. 

P  93-1181.  93-1182. 93-1183.  93- 
1184. 93-1185.  93-1186,  September  21. 
1993. 

P  93-1187,  September  22. 1993. 

P  93-1188.  September  29. 1993. 

P  93-1189.  93-1190. 93-1191,  93- 
1192,  93-1193,  93-1194.  93-1195.  93- 
1196.  September  23, 1993. 

P  93-1197.  93-1198,  September  19. 
1993. 

P  93-1199.  October  6. 1993. 

P  93-1200.  September  23. 1993. 

Written  comments  by: 

P  93-1101.  August  1. 1993. 

P  93-1102.  93-1103.  93-1104,  93- 
105,  August  2, 1993. 

P  93-1106,  93-1107,  August  5. 1993. 

P  93-1108,  93-1109.  93-1110,  93- 
1111.  August  6. 1993. 

P  93-1112.  93-1113,  93-1114,  August 
7, 1993. 

P  93-1115,  93-1116.  93-1117.  August 
7, 1993. 

P  93-1118,  93-1119, 93-1120,  August 
9, 1993. 

P  93-1121.  93-1122. 93-1123. 93- 
1124,  93-1125,  93-1126, 93-1127, 
August  12, 1993. 

P  93-1129,  August  23, 1993. 

P  93-1130.  93-1131.  93-1132,  93- 
1133,  93-1134, 93-1135, 93-1136,  93- 
1137, 93-1138.  93-1139,  93-1140,  93- 
1141,  93-1142,  93-1143,  93-1144,  93- 
1145,  93-1146.  August  13, 1993. 

P  93-1147,  93-1148,  93-1149.  93- 
1150.  93-1151.  93-1152,  93-1153,  93- 
1154,  93-1155.  93-1156.  93-1157.  93- 
1158.  93-1159.  93-1160.  93-1161.  93- 
1162.  93-1163.  93-1164.  August  14. 
1993. 

P  93-1165.  August  15. 1993. 

P  93-1166,  93-1167,  August  16, 1993. 

P  93-1168.  93-1169.  93-1170.  93- 
1171.  93-1172.  93-1173,  93-1174, 
August  19, 1993. 

P  93-1175.  August  20. 1993. 

P  93-1176.  August  30. 1993. 

P  93-1177,  93-1178.  August  20. 1993. 

P  93-1179.  93-1180.  August  21, 1993. 

P  93-1181,  93-1182, 93-1183,  93- 
1184.  93-1185.  93-1186.  August  22. 
1993. 

P  93-1187.  August  23. 1993. 

P  93-1188.  August  30, 1993. 

P  93-1189.  93-1190.  93-1191.  93- 
1192.  93-1193.  93-1194.  93-1195.  93- 
1196.  Augiist  24. 1993. 

P  93-1197,  93-1198.  August  20, 1993. 

P  93-1199,  September  6. 1993. 

P  93-1200,  August  24, 1993. 
ADDRESSES:  Written  comments, 
identified  by  the  docimient  control 
number  "IOPPTS-518231"  and  the 
specific  PMN  number  should  be  sent  to: 
Document  Control  Office.  (7407).  Office 
of  Pollution  Prevention  and  Toxics. 
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Environmental  Protection  Agency,  401 
M  St..  SW.,  Rm.  ETG-099,  Washington. 
DC.  20460.  (202)  260-3532. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Hazen,  Director,  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 
E-545. 401  M  St.,  SW..  Washington.  DC. 
20460.  (202)  554-1404,  TDD  (202)  554- 
0551. 

SUPPl£MENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NQC).  ETG-102  at  the  above  address 
between  8  a.m.  and  noon  and  1  p.m.  and 
4  p.m..  Monday  through  Friday, 
excluding  legal  holidays. 

P 89-1101 

Importer.  Gallard-Schesinger 
Industries,  Inc. 

Chemical.  (S)  Parial  orthophospate 
esters  of  ethane  diol  and  pentaerythritol 
(2,2  dimethyl  1,3  propane  diol) 
ahematively;  phosphoric  acid  partial 
esters  with  ethane  diol  and 
pentaerythritol. 

Use/Import.  (S)  Paper  industry, 
polymers  wooden  panels  and  cloth/ 
metallic  substrates.  Import  range: 
400,000  kg/yr. 

P 99-1102 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyxu^thane 
prepolymer. 

Use/Production.  (G)  Destructive  use 
polyurethane  intermediate.  Prod,  range: 
Confidential. 

PS3-1103 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane 
prepolymer. 

Use/Production.  (G)  Destructive  use 
polyiirethane  intermediate.  Prod,  range: 
Confidential. 

P 83-1104 

Importer.  Confidential. 
Chemical.  (G)  Alkyl  hydroxybenzoate. 
Use/Import.  (G)  Plasticizer.  Import 
range:  Confidential. 

P 89-1108 

I  Manufacturer.  Confidential. 
'  Chemical.  (G)  Modified  acrylic 
polymer. 

Use/Production.  (G)  Open, 
Dondispersive  use.  Prod,  range: 
Confidential. 


P 89-1108 

Manufacturer.  Confidential. 


Chemical.  (G)  Polyester  resin. 

Use/Production.  (S)  Spray  applied 
coatings.  Prod,  range:  120,000-  240,000 
kg/yr. 

P  09-1107 

Manufacturer.  Confidential. 

Chemical.  (G)  Poltester  resin. 

Use/Production.  (S)  Spray  applied 
coatings.  Prod,  range:  Prod.  120,000- 
240,000  kg/yr. 

P  83-1106 

Importer.  Confidential. 

Chemical.  (G)  Polyester  polyether 
modified  polyurethane  with  basic 
groups. 

Use/Import.  (G)  Additives,  open, 
nondispersive  use.  Import  range: 
Confidential. 

P 89-1100 

Manufacturer.  Ashland  Chemical.  Inc. 

Chemical.  (G)  Styrene-acrylic 
copolymer. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P 99-1110 

Manufacturer.  Confidential. 
Chemical.  (G)  Blocked  isocyanate. 
Use/Production.  (G)  Body  sealer. 
Prod,  range:  Confidential. 

P  89-1111 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Bis(monosubstituted 
benzimidazolone). 

Use/Production.  (S)  Colorant  for 
plastic.  Prod,  range:  Confidential. 

P 89-1112 

Manufacturer.  Confidential. 

Chemical.  (G)  Silicones  and 
silicones.diMe.epoxyalkyl  terminated. 

Use/Production.  (G)  Industrial 
coating.  Prod,  range:  Confidential. 

P 89-1113 

Manufacturer.  Confidential. 

Chemical.  (G)  Dimethylhydrogen 
stopped  polysilicones  resin. 

Use/Production.  (G)  Silicone  resin 
intermediate.  Prod,  range:  Confidential. 

P  89-1114 

Manufacturer.  Confidential. 

Chemical.  (G)  Epoxy  stopped 
polysiloxane  resin. 

Use/Production.  (G)  Industrial 
coating.  Prod,  range:  Confidential. 

P 89-1118 

Importer.  Hoechst  Celanes 
Corporation. 

Chemical.  (G)  Setaines,  dimethyl 
(polyfluoro-hydro-alkyl). 

Use/Import.  (S)  Aqueous  film  forming 
foams  for  fire  fighting.  Import  range: 
Confidential. 


P  93-1110 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Betaines,  dimethyl 
(polyfluoro-hydro-alkyl). 

Use/Import.  (S)  Aqueous  film  forming 
foams  for  fire  fighting.  Import  range: 
Confidential. 

P89H117 

Importer.  Confidential. 

Chemical.  (S)  1.3-bis(l-isocyanate-l- 
methyl)  benzene;  2-oxapropanone 
polymer  with  2,2'-oxybis(ethanol). 

Use/Import.  (G)  Urethane  prepolymer 
further  reacted  to  create  3-dimensional 
decorative  ornament  articles.  Prod 
range:  Confidential. 

P93-1118 

Manufacturer.  Confidential. 

Chemical.  (G)  Phenolic-modified 
alkyd  resin. 

Use/Production.  (S)  Clear  and 
pigmented  air-dry  finishes  and  baking. 
Prod,  range:  Confidential. 

P 93-1119 

Manufacturer.  Confidential. 

Chemical.  (G)  Organotin  lithum 
compound. 

Use/Production.  (G)  Catalyst.  Prod, 
range:  Confidential. 

P  89-1120 

Manufacturer.  Elf  Atochem  North 
America,  Inc. 

Chemical.  (S)  An  esterification 
reaction  product  of  reactants. 

Use/Production.  (S)  Stabilizer  for 
flexible  PVC  application.  Prod,  range: 
Confidential. 

P  93-1121 

Manufacturer.  Confidential. 

Chemical.  (G)  2-propanoic  acid,  2- 
methyl-2  hydroxyethyl  ester,  polymer 
with  oxirane  and  disocyanate. 

Use/Production.  (G)  Polymer 
component  for  specialty  industrial 
coatings.  Prod,  range:  Confidential. 

P  93-1122 

Manufacturer.  Confidential. 

Chemical.  (G)  Poly  (acrylonitrile-co- 
styrene). 

Use/Production.  (S)  Polyurethane 
foam.  Prod,  range:  Confidential. 

P  93-1123 

Manufacturer.  Confidential. 

Chemical.  (G)  Reaction  product  of  an 
aromatic  tetracarylic  acid  and  an 
aliphatic  ester  with  an  aromatic 
diamine. 

Use/Production.  (G)  Open. 
nondispersive.  Prod,  range: 
Confidential. 

P 93-1124 

Manufacturer.  Confidential. 
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Chemical.  (G)  Reaction  product  of  a 
mixture  of  aromatic  dianhydrides  and 
aliohatic  esters  with  aromatic  diamines. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range: 
Conndential. 

P93-112S 

Manufacturer.  Confidential. 

Chemical.  (G)  Reaction  product  of  an 
aromatic  tetracartraxylic  acid  and 
aliphatic  ester  with  an  aromatic 
diamine. 

Use/Production.  (G)  Open. 
nondispersive.  Prod,  range: 
Confidential. 

P  93-113* 

Manufacturer.  Confidential. 

Chemical.  (G)  Water  reducible 
polyester. 

Use/Production.  (G)  Thermoset 
coating  binder.  Prod,  range: 
Confidential. 

P  93-1127 

Manufacturer.  Confidential. 

Chemical.  (G)  Isocyanate  reaction 
products. 

Use/Production.  (G)  Open. 
nondispersive.  Prod,  range: 
Confidential. 

P93-112* 

Manufacturer.  H.  B.  Fuller  Company. 

Chemical.  (G)  Triethylamine  salt  of  a 
polyether.  polyurethane  polymer. 

Vse/Proauction.  (S)  Coating.  Prod. 
range:  Confidential. 

P  93-1130 

Manufacturer.  Confidential. 

Chemical.  (G)  2H-Pyran-4-ol. 
tetrahydro-alkyl-disubstituted. 

Use/Production.  (S)  Site-limited 
intermediate.  Prod,  range:  Confidential. 

P  93-1131 

Manufacturer.  EMS-American  Trilon. 
Inc. 

Chemical.  (S)  Copolyamide  (nylon 
copolymer),  polycondensated  from 
azelaic  acid,  adipic  acid,  isophthalic 
acid  withhexametyhylene  diamine. 

Use/Production.  (G)  Laminated  fiber 
for  food  packaging.  Prod,  range: 
Confidential. 

P  93-1132 

Importer.  Confidential. 

Chemical.  (G)  Substituted 
naphthalene  sulfonic  acid,  alkali  salt. 

Use/Import.  (S)  Reactive  dye  for 
textile.  Import  range:  Confidential. 

P  93-1133 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  styrenated 
acrylate  methacrylate  polymer. 

Use/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range: 
15.000-45.000  kg/yr. 


PM-1134 


Manufacturer.  Confidential. 

Chemical.  (G)  Modified  styrenated 
acrylate  methacrylate  polymer. 

Use/Production.  [G]  Component  of 
spray  applied  coating.  Prod,  range: 
15.00O-«5.0OG  kg/yr. 

P93-t13S 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  styrenated 
acrylate  methacrylate  polymer. 

Use/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range: 
15.000-45.000  kg/yr. 

P93-113t 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  styrenated 
acrylate  methacrylate  polymer. 

Use/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range: 
15.000-45.000  kg/yr. 

P 93-1137 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  styrenated 
acrylate  methylate  polymer. 

Use/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range: 
15.000-45.000  kg/yr. 

P93-113t 

Manufacturer.  E.  I.  du  Pont  de 
Nemours  &  Company,.Inc. 

Chemical.  (G)  Copolyester. 

Use/Production.  (G)  Extrudable 
packaging  resin.  Prod,  range: 
Confidential. 

Toxicity  Data  Acute  oral:  LD50  >  15 
g/kg  (rat). 

P  93-1139 

Manufacturer.  E.  I.  du  Pont  de 
Nemours  &  Company.  Inc. 

Chemical.  (G)  Coplyester. 

Use/Production.  (G)  Extrudable 
packaging  resin.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  LD50  >  15 
g/kg  (rat). 

P 93-1140 

Manufacturer.  E.  L  du  Pont  de 
Nemours  &  Company.  Inc. 

Chemical.  (G)  Copolyester. 

Use/Production.  (G)  Extrudable 
packaging  resin.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  LD50  >  15 
g/kg  (rat). 

P  93-1141 

Manufacturer.  E.  I.  du  Pont  de 
Nemours  &  Company.  Inc. 

Chemical.  (G)  Copolyester. 

Use/Production.  (G)  Extrudable 
packaging  resin.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  LD50  >  15 
g/kg  (rat). 


PW-1142 

Manufacturer.  E.  L  du  Pont  de 
Nemours  &  Company.  Inc. 

Chemical.  (G)  Copolyester. 

Use/Production.  (G)  Extrudable 
packaging  resin.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  LD50  >  IS 
gALg  (rat). 


P  93-1149 

Manufacturer.  E.  I.  du  Pont  de 
Nemours  &  Company,  Inc. 

Chemical.  (G)  Copolyester. 

Use/Production.  (G)  Extrudable 
packaging  resin.  Prod,  range: 
Confidential. 

P  93-1144 

Manufacturer.  E.  I.  du  Pont  de 
Nemours  k  Company,  Inc. 

Chemical.  (G)  Copolyester. 

Use/Production.  (G)  Extrudable 
packaging  resin.  Prod,  range: 
Confidential. 

P93-114S 

Manufacturer.  E.  I.  du  Pont  de 
Nemours  &  Company.  Inc. 

Chemical.  (G)  Copolyester. 

Use/Production.  (G)  Extrudable 
packaging  resin.  Prod,  range: 
Confidential. 

P  93-1146 

Manufacturer.  E.I.  du  Pont  de 
Nemours  &  Company. 

Chemical.  (G)  Copolyester. 

Use/Production.  (G)  Extrudable 
packaging  resin.  Prod,  range: 
Confidential. 

P  93-1147 

Manufacturer.  Confidential. 

Chemical.  (G)  Fatty  acids.  Ci«- 
unsaturated.  dimers,  polymers  with 
ethylenediamine,  a  dibasic  acid  and  a 
monobasic  acid. 

Use/Production.  (G)  Hot  melt  surface 
coating.  Prod,  range:  Confidential. 

P  93-1140 

Manufacturer.  Confidential. 

Chemical.  (G)  Fatty  acid,  Cm- 
unsaturated,  dimers  with 
ethylenediamine. 

Use/Production.  (G)  Hot  melt  surface 
coating.  Prod,  range:  Confidential. 

P  93-1140 

Manufacturer.  Confidential. 

Chemical.  (G)  Fatty  acids,  Ci8- 
unsaturated,  dimers,  poljmiers  with. 

Use/Production.  (G)  Hot  melt  surface 
coating.  Prod,  range:  Confidential. 

P  93-1150 

Manufacturer.  Confidential. 
Chemical.  (G)  Fatty  acids,  Cig- 
unsaturated,  dimers.  polymers  with 


ethylenediamines,  diamines,  a 
dibasicacid  and  a  momobasic  acid. 

Use/Production.  (G)  Hot  melt  surface 
coating.  Prod,  range:  Confidential. 

ri9-ii6i 

1 1  Manufacturer.  Confidential. 

Chemical.  (G)  Fatty  acids,  Cik- 
unsaturated,  dimers,  polymers  with 
diamines  and  a  dibasic  acid. 

Use/Production.  (S)  Hot  melt 
adhesives.  Prod,  range:  Confidential. 

I  j  Manufacturer.  Confidential. 

I I  Chemical.  (G)  Fatty  acids,  Cih- 
unsaturated,  dimers,  polymers  with 
diamines  and  a  dibasic  acid. 

Use/Production.  (S)  Hot  melt 
adhesives.  Prod,  range:  Confidential. 

^93-1163 

Manufacturer.  Confidential. 

Chemical  (G)  Fatty  acids,  Cik- 
insaturated,  dimers,  polymers  with 
diamines  and  a  dibasic  acid. 

Use/Production.  (S)  Hot  melt 
adhesives.  Prod,  range:  Confidential. 

1 1  Manufacturer.  Confidential. 

Chemical.  (G)  Fatty  acids,  Cm- 
unsaturated,  dimers,  polymers  with 
diamines  and  a  dibasic  acid. 

Use/Production.  (S)  Hot  melt 
adhesives.  Prod,  range:  Confidential. 

I  j  Manufacturer.  Confidential. 

I I  Chemical.  (G)  Fatty  acids,  Cm- 
unsaturated,  dimers,  polymers  with 
diamines  and  a  dibasic  acid. 

Use/Production.  (S)  Hot  melt 
adhesives.  Prod,  range:  Confidential. 

P99-11M 

Manufacturer  Confidential. 

Chemical.  (G)  Fatty  acids,  Cik- 
insaturated,  dimers,  polymers  with 
diamines  and  a  dibasic  acid. 

Use/Production.  (S)  Hot  melt 
adhesives.  Prod,  range: 
Confidential.diamines  and  a  dibasic 
acid. 

.  Manufacturer.  Confidential. 
I  Chemical.  (G)  Fatty  acids.  Ci8* 
ihsaturated,  dimers,  polymers  with 

diamines  and  a  dibasic  acid. 
Use/Production.  (S)  Hot  melt 

adhesives.  Prod,  range:  Confidential. 

P  93-1158 

Manufacturer.  Confidential. 

Chemical.  (G)  Fatty  acids,  Cis- 
unsaturated,  dimers,  polymers  with 
diamines  and  a  dibasic  acid. 

Use/Production.  (S)  Hot  melt 
adhesives.  Prod,  range:  Confidential. 


PM-IIM 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Polymeric  isocyanate 
reaction  product. 

Use/Production.  (G)  Manufacture  of 
molded  polyurethane  articles.  Prod, 
range:  Confidential. 

PW-11M 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Polymeric  isocyanate 
reaction  product. 

Use/Production.  (G)  Manufacture  of 
molded  polyurethane  articles.  Prod, 
range:  Confidential. 

P  93-1161 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Polymeric  isocyanate 
reaction  product. 

Use/Production.  (G)  Manufacture  of 
molded  polyurethane  articles.  Prod, 
range:  Confidential. 

P  93-1162 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Polymeric  isocyanate 
reaction  product. 

Use/Production.  (G)  Manufacture  of 
molded  polyurethane  articles.  Prod, 
range:  Confidential. 

P  93-1163 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Polymeric  isocyanate 
reaction  product. 

Use/Production.  (G)  Manufacture  of 
molded  polyurethane  articles.  Prod, 
range:  Confidential. 

P  93-1164 

Manufacturer.  Confidential. 

Chemical.  (G)  Siloxane  polymer. 

Use/Production.  (G)  Chemical  for  LSI 
manufacture.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  LX>50  > 
5,000  mg/kg  (rat).  Eye  irritation: 
Moderate  (rabbit).  Skin  irritation: 
Negligible  (rabbit). 

P  93-1166 

Manufacturer.  Minnesota  Mining  and 
Manufacturing  Company. 

Chemical.  (G)  Crosslinked  isoctyl 
aery  late  polymer. 

Toxicity  Data.  Acute  oral:  LD50  > 
5,000  mg/kg  (rat).  Eye  irritation: 
Moderate  (rabbit).  Skin  irritation: 
Negligible  (rabbit). 

P 93-1166 

Manufacturer.  Confidential. 
Chemical.  (G)  Alkylsulfonium  salt. 
Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 


P  93-1167 

Importer.  Confidential. 

Chemical.  (G)  Math-acrylate 
functional  phosphate  resin. 

Use/Import.  (G)  Industrial  coating  for 
open  nondispersive  use.  Import  range: 
Confidential. 

P  93-1166 

Manufacturer.  Confidential. 

Chemical.  (G)  Brominated  aromatic 
compound. 

Use/Production.  (S)  Flame  retardant. 
Prod,  range:  Confidential. 

P  93-1169 

Manufacturer.  Boulder  Scientific 
Company. 

Chemical.  (G)  Derivative  of 
bis(cyclopentadienyl)  zirconium 
dichloride. 

Use/Production.  (G)  Catalyst.  Prod, 
range:  Confidential. 

P  93-1175 

Manufacturer.  E.  I.  du  Pont  de 
Nemours  and  Company,  Inc. 

Chemical.  (G)  Suostituted 
poiyolefin.* 

Use/Production.  (G)  Open-  dispersive 
use.  Prod,  range:  Confidential. 

P  93-1171 

Manufacturer.  E.  I.  du  Pont  de 
Nemours  and  Company,  Inc. 

Chemical.  (G)  SuDstituted  polyolefin. 

Use/Production.  (G)  Open-  dispersive 
use.  Prod,  range:  Confidential. 

P  93-1172 

Manufacturer.  E.  I.  du  Pont  de 
Nemours  and  Company,  Inc. 

Chemical.  (G)  Suostituted  polyolefin. 

Use/Production.  (G)  Coatings  open 
dispersive  use  adhesives.  Prod,  range: 
Confidential. 

P  93-1173 

Manufacturer.  E.  I.  du  Pont  de  • 
Nomours  and  Company,  Inc. 

Chemical.  (G)  Substituted  polyolefin. 

Use/Production.  (G)  Coatings  open- 
dispersive  use  adhesives.  Prod,  range: 
Confidential. 

P  93-1174 

Manufacturer.  E.  I.  du  Pont  de 
Nemours  and  Company,  Inc. 

Chemical.  (G)  Substituted  polyolefin. 

Use/Production.  (G)  Coatings  open- 
dispersive  use  adhesives.  Prod,  range: 
Confidential. 

P  93-1175 

Manufacturer.  E.  I.  du  Pont  de 
Nemours  and  Company,  Inc. 

Chemical.  (G)  Isophthalate  ester. 

Use/Production.  (G)  Polyester 
intermediate.  Prod,  range:  Confidential. 

P 93-1176 

Manufacturer.  Confidential. 
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Chemical.  (G)  Polyalphaolefins. 
Use/Production.  (G)  Functional  fluid. 
Prod,  range:  Confidential. 

P99-H77 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyalphaolefins. 
Use/Production.  (G)  Functional  fluid. 
Prod,  range:  Confidential. 

P9J-117B 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyalphaolefins. 
Use/Production.  (G)  Functional  fluid. 
Prod,  range:  Confidential. 

P  93-1179 

Manufacturer.  DSM  Engineering 
plastics  Inc. 

Chemical.  (S)  Imino-1.4 
butanediylimino  (1.6-diazo-1.6- 
hexanediyl)-!  iino-6  oxo  hexanedily- 
copolymer. 

Use/Production.  (S)  Raw  material  for 
PA46  monofilament  and  mulitfilament. 
Prod,  range:  Confidential. 

P»»-1180 

Manufacturer.  BASF  Corporation. 

Chemical.  (G)  Polyacrylate,  sodium 
salt. 

Use/Production.  (S)  Thickening  agent. 
Prod,  range:  Confidential. 

P  83-1181 

Manufacturer.  Estron  Chemical,  Inc. 

Chemical.  (G)  Acrylic  copolymer. 

Use/Production.  (S)  Additive  for 
industrial  coatings  to  improve  surface 
appearances.  Prod,  range:  Confidential. 

P  93-1181 

Manufacturer.  Estron  Chemicals,  Inc. 

Chemical.  (G)  Acrylic  copolymer. 

Use/Production.  (S)  Additive  for 
industrial  coatings  to  improve  surface 
appearances.  Prod,  range:  Confidential. 

P  93-1183 

Manufacturer.  BASF  Corporation. 

Chemical.  (G)  Substituted  quinoline. 

Use/Production.  (G)  Pesticide 
intermediate  for  manufacture  use.  Prod. 
rangn:  Confidential. 

P  93-1184 

Manufacturer.  BASF  Corporation. 

Chemical.  (G)  Substituted  quinoline. 

Use/Production.  (G)  Pesticide 
intermediate  for  manufacture  use.  Prod 
range:  Confidential. 

P  93-1188 

Manufacturer.  Lodte  Corporation. 

Chemical.  (G)  Substituted,  aliphatic 
terminated  poly(dimethylsiloxane). 

Use/Production.  (S)  A  main 
component  in  silicone  adhesive  and 
sealant  formulations.  Prod,  range: 
2.000-10,000  kg/yr. 


PS»-11S3 

Manufacturer.  BASF  Corporation. 

pn-1187 

Manufacturer.  IBC  Advanced 
Technologies,  Inc. 

Chemical.  (S)  l-(2(2- 
Hydroxyethoxy)ethoxy)-3-(2- 
propenyloxy)-2-propanol. 

Use/Production.  (S)  An  intermediate 
for  the  production  of  substituted  crown 
ethers.  Prod,  range:  2,000-^,000  kg/yr. 

P  83-1188 

Manufacturer.  IBC  Advanced 
Technologies.  Inc. 

Chemical.  (S)  l-(2- 
proopenyloxylmethyl)  3,6,9- 
trioxaundecane-1 ,1  l-diol./Production. 
(S)  An  intermediate  for  the  production 
of  substituted  crown  ethers.  Prod,  range: 
2,000-4.000  kg/yr. 

P 93-1189 

Manufacturer.  IBC  Advanced 
Technologies,  Inc. 

Chemical.  (S)  2.2'-((l-((2- 
Propeny  loxy  )methyl)-l  ,2- 
methanedi  y  1  )bi  s(oxy)bis-ethanol . 

Use/Production.  (S)  An  intermediate 
for  the  production  of  substituted  crown 
ethers.  Prod,  range:  2,000-4,000  kg/yr. 

P  93-1190 

Manufacturer.  IBC  Advanced 
Technologies,  Inc. 

Chemical.  (S)  4-(2- 
Propenyloxy)methyl)-3 ,6.9- 
trioxaundecane-1 ,1 1-dioI. 

Use/Production.  (S)  An  intermediate 
for  the  production  of  substituted  crown 
ethers.  Prod,  range:  2,000-4,000  kg/yr. 

P  93-1191 

Manufacturer.  IBC  Advanced 
Technologies.  Inc. 

Chemical.  (S)  7-{2- 
Propenyloxy)methyl}-3,6,9.12- 
tetraoxatetradecane. 

Use/Production.  (S)  An  intermediate 
for  the  production  of  substituted  crown 
ethers.  Prod,  range:  2,000-4.000  kg/yr. 

P  93-1192 

Manufacturer.  IBC  Advanced 
Technologies,  Inc. 

Oiemicoy.  (S)  7-(2- 
Propenyloxy)methyl-3.6.9.12- 
tetradecane-1 ,1 4-diol. 

Use/Production.  (S)  An  intermediate 
for  the  production  of  substituted  crown 
ethers.  Prod,  range:  2.000-4.000  kg/yr. 

P  93-1193 

Manufacturer.  IBC  Advanced 
Technologies,  Inc. 

Chemical.  (S)  1.2-Ethanediol  bis(4- 
methylbenzenesulfonate). 

Use/Production.  (S)  An  intermediate 
for  the  production  of  substituted  crown 
ethers.  Prod,  range:  2,000-4,000  kg/yr. 


P  93-1194 

Manufacturer.  IBC  Advanced  . 
Technologies,  Inc. 

Chemical.  (S)  2.2-Oxybis-ethaned 
bis(4-methyl(benzensulfonate. 

Use/Production.  (S)  An  intermediate 
for  the  production  of  substituted  crown 
ethers.  Prod,  range:  2.000-4,000  kg/yr. 

P 93-1196 

Manufacturer.  IBC  Advanced 
Technologies  Inc. 

Chemical.  (S)  3.6-Dioxaoctane-1.8- 
diol  bis(4-methylbenzenesulfonate 
2.2'(l,2-ethanediyl-bis(oxy)-bis-ethanol 
bis(4-methylbenzenesulfonate. 

Use/Production.  (S)  An  intermediate 
for  the  production  of  substituted  crown 
ethers.  Prod,  range:  2,000-4,000  kg/yr. 

P  93-1198 

Manufacturer.  IBC  Advanced 
Technologies,  Inc. 

Chemical.  (S)  3,6.9-Trioxaundecane- 
1.11-diol  bis(4- 

methylbenzenesulfonate):  or  2.2'- 
(oxybis-2.2-(ethanediyloxy)bis-ethanol 
bis-ethanol  bis(4- 
methylbenzenesulfonate). 

Use/Production.  (S)  An  intermediate 
for  the  production  of  substituted  crown 
ethers.  Prod,  range:  2,000-4,000  kg/yr. 

P  93-1197 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyalphaolefins. 

Use/Production.  (S)  An  intermediate 
for  the  production  of  substituted  crown 
ethers.  Prod,  range:  2,000-4,000  kg/yr. 

P  93-1198 

Manufacturer.  Confidential. 

Chemical.  (S)  3-<2-propenyloxy)-1.2- 
propanediol  bis(4- 
methybenzenesulfonate). 

Use/Production.  (S)  An  intermediate 
for  the  production  of  substituted  crown 
ethers.  Prod,  range:  2,000-4,000  kg/yr. 

P  93-1199 

Manufacturer.  IBC  Advanced 
Technologies.  Inc. 

Chemical.  (S)  l-(2-(((4- 
methylphenyl)sulfonyl)oxy)-3-(2- 
propenyloxy)-2-propanol  4-  ' 

methylbenzenesulfonate. 

Use/Production.  (S)  An  intermediate 
for  the  production  of  substituted  crown 
ethers.  Prod,  range:  24)00-4,000  kg/yr. 

P  93-1200 

Manufacturer.  IBC  Advanced 
Technologies.  Inc.. 

Chemical.  (S)  l-(2- 
Propenyloxy)methyI-3,6-dioxaoctane- 
1.8-diolbis(4- 

methylphenyl)sulfbnyl)oxy)ethoxy) 
ethoxy]i-3-(2-propenyloxy)-2-propanol  4- 
methylbenzenesulfonate. 
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Use/Production.  (S)  An  intermediate 
for  the  production  of  substituted  crown 
ethers.  Prod,  range:  2.000-4,000  kg/yr. 

List  of  Subjects 

Environmental  protection. 
Premanufacture  notification. 

Dated:  October  8. 1993. 

Frank  V.  Caesar, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Tptcics. 

IFR  Doc.  93-25465  Filed  10-15-93;  8:45  am) 

eaxmo  COM  aMo-aa-p 

[OPPTS-6182S;  FRL-4647-0] 

Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  -.vho  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13. 1983  (48 
FR  21722).  This  notice  announces 
receipt  of  62  such  PMNs  and  provides 
a  summary  of  each. 
DATES:  Close  of  review  periods: 

P  93-1268. 93-1269. 93-1270,  93- 
1271.  93-1272.  93-1273.  93-1274.  93- 
1275.  93-1276.  93-1277.  93-1278. 93- 
1279.  93-1280,  9^-1281,  93-1282,  93- 
1283, 93-1284,  93-1285,  93-1286,  93- 
1287, 93-1288,  93-1289,  93-1290,  93- 
1291.  93-1292.  93-1293.  93-1294,  93- 
1295,  93-1296.  93-1297.  93-1298.  93- 
1299.  93-1300.  93-1301.  93-1302.  93- 
1303.  93-1304,  93-1305.  93-1306, 
October  13. 1993. 

P  93-1307.  October  16, 1993. 

P  93-1308.  October  13,  1993. 

P  93-1309.  October  14.  1993. 

P  93-1310.  93-1311,  93-1313.  93- 
1314,  93-1315.  October  17,  1993. 

P  93-1316,  October  18. 1993. 

P  93-1317,  October  17. 1993. 

P  93-1318. 93-1319.  93-1320,  93- 
1321,  93-1322,  93-1323,  93-1324.  93- 
1325.  October  18, 1993. 

P  93-1326,  93-1327,  93-1328.  93- 
1329,  9^-1330,  October  19. 1993. 

Written  comments  by: 

P  93-1268.  93-1269.  93-1270.  93- 
1271.  93-1272. 93-1273.  93-1274.  93- 
1275.  93-1276.  93-1277.  93-1278.  93- 
1279. 93-1280.  93-1281.  93-1282.  93- 


1283. 93-1284.  93-1285.  93-1286,  93- 
1287.  93-1288,  93-1289.  93-1290.  93- 
1291. 93-1292.  93-1293,  93-1294,  93- 
1295, 93-1296.  93-1297.  93-1298.  93- 
1299.  93-1300.  93-1301.  93-1302.  93- 
1303. 93-1304.  93-1305.  93-1306. 
September  13. 1993. 

P  93-1307.  September  16.  1993. 

P  93-1308.  September  13.  1993. 

P  93-1309,  September  14. 1993. 

P  93-1310.  93-1311,  93-1313.  93- 
1314.  93-1315,  September  17. 1993. 

P  93-1316.  September  18,  1993. 

P  93-1317.  September  17,  1993. 

P  93-1318.  93-1319,  93-1320.  93- 
1321. 93-1322,  93-1323.  93-1324.  93- 
1325,  September  18. 1993. 

P  93-1326,  93-1327,  93-1328.  93- 
1330,  September  19, 1993. 
ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "(OPPTS-518251"  and  the 
specific  PMN  number  should  be  sent  to: 
Document  Control  Office  Center  (7407). 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401  M  St..  SW.,  Rm.  ETG-099. 
Washington.  DC  ZD460  (202)  260-3532. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Hazen.  Director,  Environmental 
Assistance  Division  (7408).  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 
E-545. 401  M  St.,  SW.,  Washington,  DC, 
20460  (202)  554-1404,  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  fi-om  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Nonconfidential  Information  Center, 
(NQC)  ETG-102  at  the  above  address 
between  8  a.m.  and  noon  and  1  p.m.  and 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

PS3-1268 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  functional 
polyurethane  pjolyol. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
Confidential. 

PS»-^289 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  functional 
polyurethane  polyol. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
Confidential. 

P  99-1270 

Manufacturer  Confidential. 
Chemical.  (G)  Amine  functional 
polyurethane  polyol. 


Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
Confidential. 

P  93-1271 

Manufacturer  Confidential. 

Chemical.  (G)  Amine  functional 
polyurethane  polyol. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
Confidential. 

P  »-1272 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  functional 
polyurethane  polyol. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
Confidential. 

P  93-1273 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  functional 
polyurethane  polyol. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
Confidential. 

P  93-1274 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  functional 
polyurethane  polyols. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
Confidential. 

P  93-1275 

Manufacturer  Confidential. 

Chemical.  (G)  Amine  functional 
polyurethane  polyols. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
Confidential. 

P  93-1276 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  functional 
pol>'urethane  poloyol. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
Confidential. 

P  93-1277 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  functional 
polyurethane  polyols. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
Confidential. 

P  93-1278 

Manufacturer  Confidential. 

Chemical.  (G)  Amine  functional 
polyurethane  polyols. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
Confidential. 

P  93-1279 
Manufacturer.  Confidential. 
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Chemical.  (G)  Amine  functional 
polyurethane  polyols. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
Confidential. 

pa»-iaM 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  functional 
polyurethane  polyol. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
Confidential. 

P  •9-1281 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  functional 
polyurethane  polyol. 

Use/Production  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
Confidential. 

P93-12S2 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  functional 
polyurethane  polyol. 

Use/Production.  (G)  Component  of 
coating  with  of>en  use.  Prod,  range: 
Confidential. 

Pa>-1283 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  functional 
polyurethane  polyol. 

Use/ Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
Confidential. 

P93-12S4 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  functional 
polyurethane  polyol. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
Confidential. 

P93-12a6 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  functional 
polyurethane  polyol. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
Confidential. 

P 99-1286 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  functional 
polyurethane  polyol. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
Confidential. 

P 93-1217 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  functional 
Polyurethane  polyol. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
Confidential. 

pn^iai 

Manufacturer.  Confidential. 


Chemical.  (G)  Amine  functional 
polyurethane  polyol. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
Confidential. 

P8»-1288 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  functional 
polyurethane  polyol. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
Confidential. 

P»-1290 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  functiona 
polyurethane  polyol. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
Confidential. 

P89-1281 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  functional 
polyurethsne  polyol. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
Confidential. 

P  83-1293 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  functional 
polyurethane  polyol. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
Confidential. 

P •3-1283 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  functional 
polyurethane  polyol. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range:     , 
Confidential. 

F83-1284 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  functional 
polyurethane  polyol. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
Confidential. 

P  83-1288 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  functional 
polyurethane  polyol. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
Confidential. 

P 83-1296 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  functional 
polyurethane  polyol. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
Confidential. 

P83H287 

Manufacturer.  Confidential. 


Chemical.  (G)  Amine  functional 
polyurethane  polyol. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
Confidential. 

P 88-1288 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  functional 
polyurethane  polyol. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
Confidential. 

P  83-1288 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  functional 
polyurethane  polyol. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
Confidential. 

P  83-1308 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  functional 
polyurethane  polyol. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
Confidential. 

P  83-^301 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  functional 
polyurethane  polyoL 

Use/Production.  (G) .  Prod,  range: 
Confidential. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
Confidential. 

P89-130S 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  functional 
polyurethane  polyol. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
Confidential. 

P 83-1303 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  fuctional 
polyurethane  polyol. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
Confidential. 

P  83-1304 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  polymer. 

Use/Production.  (G)  Open 
nondispersive  use.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  LD50  >  5.0 
g/kg  (rat).  Acute  dermal:  LD50  >  5.0  g/ 
kg  (rabbit).  Eye  irritation:  Slight  (rabbit). 
Skin  irritation:  Negligible  (rabbit). 

P  83-1308 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  polymer. 
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Use/Production.  (G)  Open 
nondispersive  use.  Pnod.  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  LD50  >  5.0 
g/kg  (rat).  Acute  dermal:  LD50  >  5.0  g/ 
kg  (rabbit).  Eye  irritation:  Sli^  (rabbit). 
Skin  irritation:  Negligible  (raibbit). 

Manufacturer.  G>nfidential. 

Chemical.  (S)  The  esterification 
product  of  tall  oil  fiatty  adds,  oleic  acid, 
9,11)  and  10.12  conjugated  fatty  adds, 
benzoic  adds,  phthalic  anhydride, 
trimeUiticanhydride,  thmethypropane 
and  neopentyl  glycol. 

Use/Production.  (S)  Fatty  add- 
modified  polyester  in  used  in  a 
pigmented  protective  coating  (paint) 
intended  for  metal.  Prod,  range: 
110.000-227.000  kg/yr. 

PM>1307 

Manufacturer.  Olin  Corporation. 

Chemical.  (S)  Carbamic  acid,  butyl-2- 
propynyl  ester. 

Use/Production.  (S)  Isolated  chemical 
intermediate.  Prod,  range:  Confidential. 

PM-isn 

Manufacturer  Amoco  Chemical 
Company. 

Chemical.  (G)  Dialkyl  ether. 

Use/Production.  (G)  Polymerization 
aid.  Prod,  range:  Confidential. 

Ps»-i3oa 

Importer.  Gba-Geigy  Corporation. 

Chemical.  (G)  Quaternary  ammonium 
iodle. 

Use/Import.  (S)  Catalyst  for  epoxides 
for  can  coating  and  coil  coating 
formulations.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  LD50  > 
1,000  mg/kg  (rat). 

P 93-1310 

Manufacturer.  Confidential. 

Chemical.  (G)  Boronated,  ethoxylated 
Alcohol. 

Use/Production.  (G)  Gear  oil  additive. 
Prod,  range:  Confidential. 

P9>^311 

Manufacturer.  Boulder  Scienific 
Company. 

Chemical.  (C)  Derivative-of 
cyclopentadien. 

Use/Production.  (S)  An  isolated 
intermediate  to  be  with  metals  to 
manufacture  metallocenes.  Prod,  range: 
Confidential. 

PM^sia 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkoxylated 
tetraciylate. 

Use/Production.  (S)  Wood  coatings, 
inks,  electronics  and  over  print 
varnishes.  Prod,  range:  Confidential. 


P9»-1314 

Manufacturer.  Confidential. 

ChemicdJ.  (G)  Substituted  phenyl  azo 
alkyl  phenol. 

Use/Production.  (G)  Petroleum 
additive.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  LD50  2,030 
mg/kg  (rat).  Eye  irritation:  None  (rabbit). 
Skin  irritation:  Slight  (rabbit). 
Mutagenicity:  Negative. 

P 93-1316 

Manufacturer  PPG  Iiulustries,  Inc. 

Chemical.  (S)  Fatty  adds,  coco,  2- 
sulfoethyl  ester,  ammonium  salt. 

Use/ Production.  (G)  Reducing  surface 
tension  in  products  for  the  construction 
industry.  Prod,  range:  Confidential. 

P  93-1316 

Importer.  Albright  And  Wilson 
America. 

Chemical.  (G)  Carboxyalkylidene 
phosphonic  acids,  (sodium  salts). 

Use/Import.  (G)  Corrosion  inhibitor. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  LDSO  > 
5.000  mg/kg  (rat).  Acute  dermal:  LD50  > 
2.000  mg/kg  (rat).  Acute  Static:  LC50 
48h  1.8  mng/I  (daphnia  magna).  Eye 
irritation:  Slight  (rabbit).  Skin  irritation: 
Negligible  (rabbit).  Mutagenidty: 
Negative.  Skin  sensitization:  Positive 
(guinea  pig). 

P  93-1317 

Manufacturer.  Color-Chem 
International  Corporatidn. 

Chemical.  (S) 
Ben2o(imn)diperimidino(2,l-bis 
2Tl'.l)(3.B)phenanthroline-10,21-dione. 

Use/Production.  (S)  Colorant  for 
thermoplastic.  Prod,  range:  Confidential. 

P 93-1310 

Manufacturer.  Confidential. 

Chemical.  (G)  Unsaturated  polyester 
resin. 

Use/Production  (G)  Hybrid  foam. 
Prod,  range:  Confidential. 

P  93-^319 

Manufacturer  Confidential. 

Chemical.  (G)  Poly  (carboxylic  add), 
monoethanolamine  salt 

Use/Production.  (G)  Scale  inhibitor 
for  water  based  solutions.  Prod,  range: 
500-1.500  kg/yr. 

P 93-1320 

Manufacturer.  Confidential. 

Chemical.  (G)  Poly  (carboxylic  add), 
mixed  sodium,  monoethanolamine  salt. 

Use/Production.  (G)  Scale  inhibitor 
for  water  based  solutions.  Prod,  range: 
500-1.500  kg/yr. 

P 93-1331 

Manufacturer.  Confidential. 

Chemical.  (G)  Poly  (carboxylic  add), 
mixed  potassium,  monoethanolamine 
sah. 


Use/Production.  (G)  Scale  inhibitor 
for  water  based  solutions.  Prod,  range: 
500-1,500  kg/yr. 

P 93-1322 

Manufacturer.  Confidential. 

Chemical.  (G)  Poly  (carboxylic  acid), 
ammonium,  monoethanolamine  salt. 

Use/Production.  (G)  Scale  inhibitor 
for  water  based  solutions.  Prod,  range: 
Confidential. 

P  93-1323 

Manufacturer  Confidential. 

Chemical.  (G)  Poly  (carboxylic  acid), 
mixed  sodium,  momoethanolamine  sah. 

Use/Production.  (G)  Scale  inhibitor 
for  water  based  solutions.  Prod,  range: 
ConfidentiaL 

P 93-1324 

Manufacturer  Confidential. 

Chemical.  (G)  Poly  (carboxylic  acid), 
mixed  potassium,  ammonium, 
monoethanolamine  salt. 

Use/Production.  (G)  Scale  inhibitor 
for  water  based  solutions.  Prod,  range: 
Confidential. 

P93-132S 

Manufacturer  Henkel  Corporation. 
Chemical.  (G)  Polyamide  resin. 
Use/Production.  (S)  Hot  melt 
adhesive.  Prod,  range:  5.000-25.000  kg/ 

yr- 

P9>-i3ae 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Polymer  of  polyimine, 
aminofundional  methacrylamide  and 
diallyiquartemary  ammonium  chloride. 

Use/Production.  (G)  Dye  fixative. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  LDSO  2.000 
mg/kg  (rat).  Eye  irritation:  None  (rabbit). 
Skin  irritation:  Negligible  (rabbit). 

P 93-1327 

Manufacturer.  BASF  Corporation. 
Chemical.  (G)  Alkoxylated  melamine. 
Use/Production.  (S)  Fiber  modifier. 
Prod,  range:  Confidential. 

P 93-1328 

Manufacturer.  Henkel  Corporation. 

Chemical.  (S)  Fatty  acids,  Cm- 
unsaturated,  hydrogenated.  dimers. 
polymers  with  Cl8  unsaturated,  amiss 
dimers  and  ethylenediamine. 

Use/Production.  (S)  Hot  melt 
adhesive.  Prod,  range:  15,000-50.000 
kg/>T. 

P 93-1329 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrybte  copolymer, 
salt. 

Use/Production.  (G)  Coatings  and 
printing  inks  for  paper,  metals  and 
plastics.  Prod,  range:  Confidential. 
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P  09-1330 

Manufoctunr.  Confidential. 

Chemical.  (G)  Aery  late  copolymer, 
salt. 

Use/Production.  (G)  Coatings  and 
printing  inks  for  paper,  metals  and 
plastics.  Prod,  range:  Confidential. 

ListofSub«jects 

Environmental  protection, 
Premanufacture  notification. 

Dated:  October  8, 1993. 
Frank  V.  Caetar, 

Acting  Director.  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

IFR  Doc  93-25476  Filed  10-15-93:  8:45  am) 

BlUmO  COOC  «M-6«-F 

[OPPTS-59325A:  FRL-473»-7] 

Certain  Chemicals;  Approval  of  a  Test 
Marketing  Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMliARY:  This  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  this  application  as 
TME-93-21.  The  test  marketing 
conditions  are  described  below. 
EFFECTIVE  DATES:  October  7, 1993. 
F0«  FURTHER  INFORMATION  CONTACT: 
Shirley  Howard,  New  Chemicals 
Branch,  Chemical  Control  Division 
(7405),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  Rm.  E-611, 401  M  St.,  SW., 
Washington,  DC.  20460,  (202)  260-3780. 
SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  an 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-93-21. 
EPA  had  determined  that  test  marketing 
of  the  new  chemical  substance 


described  below,  under  the  conditions 
set  out  in  the  TME  application,  and  for 
the  time  period  and  restrictions 
specified  below,  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Production  volume, 
use,  and  the  number  of  customers  must 
not  exceed  that  specified  in  the 
application.  All  other  conditions  and 
restrictions  described  in  the  application 
and  in  this  notice  must  be  met. 

The  following  additional  restrictions 
apply  to  TME-93-21: 

1.  A  bill  of  lading  accompanying 
each  shipment  must  state  that  the  use  of 
the  substance  is  restricted  to  that 
approved  in  the  TME. 

2.  During  manufacturing, 
processing,  and  use  of  the  substance  at 
any  site  controlled  by  the  Company,  any 
person  under  the  control  of  the 
Company,  including  employees  and 
contractors,  who  may  be  dermally 
exposed  to  the  substance  shall  use: 

a.  Gloves  determined  by  the 
Company  to  be  impervious  to  the 
substance  under  the  conditions  of 
exposure,  including  the  duration  of 
exposure.  The  Company  shall  make  this 
determination  either  by  testing  the 
gloves  imder  the  conditions  of  exposure 
or  by  evaluating  the  specifications 
provided  by  the  manufactiu^r  of  the 
gloves.  Testing  or  evaluation  of 
specifications  shall  include 
consideration  of  permeability, 
penetration,  and  potential  chemical  and 
mechanical  degradation  by  the  PMN 
substance  and  associated  chemical 
substances; 

b.  Clothing  which  covers  any 
other  exposed  areas  of  the  arms,  legs, 
and  torso;  and 

c    Qiemical  safety  goggles  or 
equivalent  eye  protection. 

3.  During  manufacturing, 
processing,  and  use  of  the  substance  at 
any  site  controlled  by  the  company,  the 
TME  substance  will  not  be  released  to 
the  surface  waters  of  the  U.S. 

4.  The  applicant  shall  maintain  the 
following  records  until  5  years  after  the 
date  they  are  created,  and  shall  make 
them  available  for  inspection  or  copying 
in  accordance  with  section  11  of  TSCA: 

a.  Records  of  the  quantity  of  the 
TME  substance  produced  and  the  date 
of  manufacture. 

b.  Records  of  dates  of  the 
shipments  to  each  customer  and  the 
quantities  supplied  in  each  shipment. 

c    Copies  of  the  labels  affixed  to 
containers  of  the  substance  or 
formulations  containing  the  substance. 

d.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  the 
substance. 

e.  Copies  of  any  determination 
under  paragraph  2.a.  above  that  the 


protective  gloves  used  by  the  Company 
are  impervious  to  the  substance. 

T-W-«1 

Date  of  Receipt:  July  29, 1993. 
Notice  of  Receipt:  September  17, 1993 
(58  FR  48653). 
Applicant:  Unocal  Corporation. 

Chemical:  (G)  Sodium 
Tetrathiocarbonate. 

I7se:  Oil  well  additive. 

Production  Volume:  Confidential. 

Number  of  Customers:  Confidential. 

Test  Marketing  Period:  One  year 
approval. 

Risk  Assessment:  Human  health 
concerns  includes  developmental, 
neurotoxicity,  reproductive. 
mutagenicity  and  oncogenicity  based  on 
the  potential  of  the  hydrolysis  product. 
EPA  expects  that,  to  mitigate  human 
health  exposure  to  workers  who  may  be 
exposed  to  the  substance  during 
manufactiuing,  processing,  and  use, 
workers  will  wear  adequate  protective 
clothing  which  covers  any  exposed 
parts  of  the  body,  impervius  gloves,  and 
chemical  safety  goggles  or  equivalent 
eye  protection.  EPA  identified  concerns 
for  aquatic  organisms  based  on  releases 
of  the  PMN  substance  and  subseqent 
hydrolysis  product  to  surface  waters 
during  manufacturing.  However,  based 
on  the  test  market  activities  as  described 
in  the  notice  application  and 
subsequent  letters  to  the  Agency 
describing  the  manufacturing  process, 
EPA  has  determined  that  the  PMN 
substance  will  not  be  released  to  surface 
waters  and  consequently  will  not 
present  an  unreasonable  risk  of  injury  to 
the  aquatic  environment. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
an  unreasonable  risk  of  injury  to  health 
or  the  environment. 

Li8tofSub|ects 

Environmental  protection.  Test 
marketing  exemption. 

Dated:  October  7, 1993. 
Qiarlea  M.  Auer. 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

IFR  Doc.  93-25477  Filed  10-15-93;  8:45  am) 
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IOPPTS-69973;  FRL-M90-4] 

Certain  Chemicals;  Prwnanufacture 
Notloes 

AGENCY:  Environmental  Protection 
Agency  (EPA), 

ACTION:  Notice. 

SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
diBcuss(9d  in  the  final  rule  published  in 
the  Federal  Register  of  May  13. 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11. 1984,  (49  FR  46066)  (40 
CFR  723.250),  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within 
21  days  of  receipt.  This  notice 
announces  receipt  of  4  such  PMN(s)  and 
(XDvides  a  simmiary  of  each. 

DATES:  Close  of  review  periods: 

Y  93-200.  September  7, 1993. 

Y  93-201,  September  13, 1993. 

Y  93-202.  93-203.  September  23. 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-545, 401  M  St..  SW., 
Washington.  DC.  20460  (202)  554-1404, 
TDD  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufactiuer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
docimient  is  available  in  the  TSCA 
Nonconfidential  Information  Center, 
(NQQ  ET&-102  at  the  above  address 
between  8  a.m.  and  noon  and  1  p.m.  and 


4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

VM-SOO 

Monu/dcturer.  Confidential. 

Chemical.  (G)  Unsaturated  polyester. 

Use/Production.  (S)  Peroxide-cured 
polyester  products  for  mild  corrosion- 
resistant.  Prod,  range:  Confidential. 

VM-S01 

Manufacturer.  Confidential. 

Chemical.  (G)  Water-reducible  alkyd 
resin. 

Use/Production.  (S)  Air-dry  or  baking 
corrosion  resistant  coatings  for  under- 
the  hood  automotive  parts.  Prod,  range: 
ConfidentiaL 

YSS-Ott 

Importer.  Mitsui 
Petrochemicals(America).  Ltd. 

Chemical.  (G)  Alpha-olefin-diene 
terpolymer. 

Use/Import.  (G)  Parts  of  automobile. 
Import  range:  Confidential. 

Yn-ao3 

Importer.  Mitsui 
Petr(>chemicals(America),  Ltd. 

Chemical.  (G)  Alpha-Olefin-diene 
terpolymer. 

Use/Import.  (G)  Parts  of  automobile. 
Import  range:  Confidential. 

List  (rf^  Subjects 

Environmental  protection. 

Dated:  October  8, 1993. 
Frank  V.Caesar. 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  93-25478  Filed  10-15-43: 8:45  am] 
MLLINO  COOf  ton  BO  T 


FEDERAL  MEDIATION  AND 
CONCIUATION  SERVICE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

AGENCY:  Federal  Mediation  and 
Conciliation  Service. 


ACTION:  Notice  of  Form  F-7  submitted 
for  extension  and  review  to  the  Office  of 
Management  and  Budget. 

The  Federal  Mediation  and 
Conciliation  Service  (FMCS)  has 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  a  request  for  review 
of  FMCS  Form  F-7,  NoUce  To 
Mediation  Agencies.  The  request  seeks 
OMB  approval  to  extend  the  expiration 
date  of  Form  F-7,  from  January  1, 1994 
to  January  31, 1996.  The  request  was 
submitted  pursuant  to  the  Paperworic 
Reduction  Act  (44  U.S.C  chapter  35). 
FMCS  has  also  requested  and  received 
a  3-month  extension  for  its  current  F- 
7  form  for  the  period  of  September  30, 
1993  to  December  31. 1993. 

Information  pertaining  to  the  request 
is  as  follows: 
Agency.  Federal  Mediation  and 

Conciliation  Service. 
Title:  Notice  To  Mediation  Agencies. 
Form  Number:  Agency — Form  F-7; 

OMB  No.  3076-0004. 
Type  of  Request:  Extension  of 

Expiration  date  of  a  currently 

approved  collection  without  any 

oiange  in  the  substance  or  method  of 

collection. 
Affected  Public:  Private  sector 

employers  and  labor  unions. 
Frequency:  Once  per  collective 

bargaining  dispute. 
Respondents  Obligation:  Required 

pursuant  to  29  U.S.C.  158(d)(3). 

OMB  Desk  Officer:  Angela  Antonelli, 
(202)  395-6880.  Copies  of  the  request 
for  review  may  be  obtained  from  Eileen 
B.  Hoffinan,  General  Counsel,  Federal 
Mediation  and  Conciliation  Service, 
2100  K  Street.  NW..  room  712, 
Washington.  DC  20427.  (202)  653-5305. 

Written  comments  pertaining  to  the 
request  should  be  sent  to  Angela 
Antonelli,  Assistant  Branch  Chief,  room 
3001,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  October  12, 1993. 
Brian  Flores. 
Acting  Director. 
nujNO  cooe  ssTa-ei-M 
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RcvtardtMy 


NOTICE  TO  MEDIATION  AGENCiES 


Ford  A^pfOMid 
OMBN^SiniMMXM 


MAIL 
TO 


NOTICE  PROCESSING  UNIT 

FEDERAL  MEDIATION  ANDCONCIUATION  SERVICE 

2100  K  STREET.  N.W. 
WASHINGTON, DC.  20427 


THE  STATE  OR  TERRITORIAL  MEDIATION  AGENCY 


AND 


You  are  hereby  notified  that  written  notice  of  proftosed  tcnnination  or  modification  of  the  existing  collective  bargaining  conCnct  waa  served  upon 
the  other  party  to  this  contract  and  thai  no  agreement  has  been  reached. 


(U 


IT  THIS  IS  A  HEALTH  CARE  INDUSTRY  H&SUX.^ 
PIXASE  I^a)ICATE  (MARK  "X") 

r~}  IMTlALCOlCTmCT    Q  lymyGCOWfKACT 


(2) 


□  CONTRACT  REOPENER: 
(OVE  TWO  DATES) 


■sss 

J L 


J L 


n 


DMUKTO*  DMFIK 


CONTRACT  EXPIRATION: 


J L 


HAMt  Of  EMnovn  o«  LMrLOvu  AssiociATio>uomc\naA-nos(ir  mom  thak  oki.  svBMrr  names  and  AiMmcsscs  o»  an  AiTAcaco  ijst> 


(3) 


ADOMSS  or  EMPU»llt'ASSOCUTIOt« 

Na 


CITY 


^) 


CMTLOVm  Or^ ;  CIAL  TO  CONTACT  (NAMt  AND 'rmX) 


(5) 


fAUA  coaorHOHc  mmiaca 


(AREACoac)  ntxmiMatB 


(6) 


NAMI  or  DfniNATMMUt.  UNION  CM  r ABINT  aOOV 


(7) 


NAMI  AND  Na  or  UKTAL  OF  NOT  A  UXUU  CIVl  NAMt  AND  NlJMaC*,  ir  ANY.  or  THE  IWION  0«CA.NIZAtlON  WVOtVIl*  IN  THE  NlCOrnATlOW) 
(«)  


AOMUSS  or  UKAL  DNKK* 

Na  STVUT 


cnv 


STATt 


a:  LdpinOH  or  AIRCno  KSTAMJSBMIin- 


a  LOCATION  aPI80ariU1K)l«<C«K«IJCTI<H«.Y  IP  MffrtUK^raCPfllJU 

CITY 


TOTAL  NVMBCa  EMPLOVCCB  AT  A  mXTCD  LOCATION<S) 

(•3) 


STATT  .  *Kf 


NVMM*  or  EMTLOVEES  COV EKED  BY  CONTVACT 


(»«) 


mSOTTMY  A]n>  1 )  rt  or  ESTAaLIWMOrri**.  STI  EL  mM»T«V  -  rACTOKY ;  rOOO  DMOnaY  -  MCTAm.  CIAW  STOK;  EMICATION  -  rWVATK 

COUXCC;  CLICnUCAL  IKMISTIIY  -  rVUUC  imUTY) 

(15) 


ruNCVAL  raooi'CT  o«  scavicc 

(16) 

Tws  NOTICE  ■nLEDOwaEMALr  or  <MA«-X-> 
(17)      [__|  UNION                           1 1  CMnoYn 

TYPE  OF  NEGOTWTIGNS  (MARK-X") 
1 1  SINGLE  EST ABUSHMC.VT 

TYPE  OF  FMPLOYEES  CO  VERED  BY  CONTRACT  (MARKTP  ALL  THAT  APttY) 

1 1  PROFXSSIONAtyrECHNICAL 

1 1  MlJLTI.rLA.NT 

1       1  PROOtXTIONflHAINTENANCt 

1 1  AREA  OR  INDIISTRY  WIDE 

1       1  CLERICAL 

/■•\l       1  OTHER  OFtCIPY^ 

(19) 

1     1  oniu  (sracvYt    ., 

L-_l 

NAME  AND  TTTU  or  OmCIAL  riLINC  Nonct 

aCNATVU 

(20) 

(21) 

mn 

PAPERWORK  REDUCTION  ACT  NOTICE;  Tte 

mpemtaiL  ComweBUcotemimiheiucaiatyofJMibBfdei 

Ccaoa)  CowHd.  Federal  McdMioa  iMl  CoKilialiM  SerriM.  2 1()0  K  SMal.  N.W..  Wi 

Projcci  3076-0003.     Offict  of  Maiugemem  id  BrndfO,  >t/aMupM,  B.C.  20303 


or 

D.C.  20427  or 


liMatBBM 


(FR  Doc  93-25418  Filed  1&-15-93: 8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

Information  Resources  Management 
Service;  Federal  Telecommunications 
Standards 

ACTION:  Notice  of  adoption  of  standard. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  adoption  of  a  Federal 
Telecommunications  Standard  (FED- 
STD).  F'ED-STD  1045A. 
"Telecommunications:  HP  Radio 
Automatic  Link  Establishment"  is 
approved  and  will  be  published. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  T.  Adair,  Institute  for 
Telecommunication  Sciences,  National 
Telecommunications  and  Information 
Administration,  telephone  (303)  497- 
3723. 

SUPPLEMENTARY  INFORMATION: 

1.  The  General  Services 
Administration  (GSA)  is  responsible, 
under  the  provisions  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  as  amended,  for  the  Federal 
Standardization  Program.  On  August  14, 
1972,  the  Administrator  of  GSA 
designated  the  National 
Communications  System  (NCS)  as  the 
responsible  agent  for  the  development 
of  telecommunications  standards  for 
NCS  interoperability  and  the  non- 
computer  communication  interface. 

?.  On  December  26, 1991,  a  notice 
was  published  in  the  Federal  Register 
(56  PR  248)  that  a  proposed  PEI>-STD 
1045A  entitled  "Telecommunications: 
HP  Radio  Automatic  Link 
Establishment"  was  being  proposed  for 
federal  use  and  that  comments  were 
requested. 

3.  The  justification  package  as 
approved  by  the  Deputy  Assistant 
Secretary  of  Defense  (Defense-wide  C3), 
Office  of  the  Assistant  Secretary  of 
Defense  was  presented  to  GSA  by  NCS 
with  a  recommendation  for  adoption  of 
the  standard.  These  data  are  a  part  of  the 
public  record  and  are  available  for 
inspection  and  copying  at  the  Office  of 
Technology  and  Standards,  National 
Communications  System,  Washington, 
DC  20305-2010. 

4.  A  copy  of  the  standard  is  provided 
as  an  attachment  to  this  notice. 
Interested  parties  may  purchase  the 
standard  from  GSA,  acting  as  agent  for 
the  Superintendent  of  Documents. 
Copies  are  for  sale  at  the  GSA  Federal 
Supply  Service  Bureau  (PSSB), 
Specifications  Section,  suite  8100, 490 
East  L'Enfant  Plaza.  SW.  Washington, 
DC  20407;  telephone  (202)  755-0325. 


Dated:  September  8. 1993. 
G.  Martin  Wagner. 
Acting  Commissioner. 

FED-STD  1045A 

Federal  Standard  Teleooramunicationa:  HF 
Radio  Automatic  Link  Ectabliahment 

1.  Scope.  The  terms  and  accompanying 
definitions  contained  in  this  standard  are 
drawn  from  authoritative  non-Government 
sources  such  as  the  International 
Telecommunication  Union,  the  International 
Organization  for  Standardization,  the 
Telecommunidations  Industry  Association, 
and  the  American  National  Standards 
Institute,  as  well  as  from  numerous 
authoritative  U.S.  Government  publications. 
The  Federal  Telecommunications  Standards 
Committee  (FTSC)  HF  Radio  Standards 
Development  Working  Group  (SDWG) 
developed  a  family  of  High  Frequency 
Automatic  Link  Establishment  (ALE) 
specifications  that  deflnes  the  necessary 
technical  parameters  for  automatic  link 
establishment  for  HF  radio  connections. 
Federal  Standard  1045A  is  one  of  the  family 
of  standards  to  he  used  in  conjunction  with 
the  interoperability  criteria  for  HF  radio 
automatic  ojjeration. 

1.1.  Applicability.  All  Federal  departments 
and  agencies  shall  use  Federal  Standard 
1045A  as  the  authoritative  source  of 
definitions  for  terms  used  in  the  preparation 
of  all  telecommunications  documentation. 
The  use  of  this  standard  by  all  Federal 
departments  and  agencies  is  mandatory. 

1.2.  Purpose.  The  purpose  of  this  standard 
is  to  improve  the  Federal  Acquisition  process 
by  providing  Federal  departments  and 
agencies  with  a  comprehensive,  authoritative 
source  for  automatic  link  establishment  in 
HF  radio. 

2.  Requirements  and  Applicable 
Documents.  The  HF  radio  terms  and 
definitions  constitute  this  standard,  and  are 
to  be  applied  to  the  design  and  procurement 
of  ALE  automated  radio  equipment.  There 
are  a  fomily  of  Federal  Telecommunications 
Standards  and  proposed  HF  radio  automatic 
link  establishment  standards  that  may  be 
applicable  to  implementation  of  this  standard 
and  these  are  listed  in  the  standard. 

3.  Use.  All  Federal  departments  and 
agencies  shall  use  this  standard  in  the  design 
and  procurement  of  ALE  automated  radio 
equipment.  Only  after  determining  that  a 
requirement  is  not  included  in  this  document 
may  other  sources  be  used. 

4.  Effective  Date.  The  use  of  this  approved 
standard  by  U.S.  Government  departments 
and  agencies  is  mandatory,  effective  180  days 
following  the  publication  date  of  this 
standard. 

5.  Changes.  When  a  Federal  department  or 
agency  considers  that  this  standard  does  not 
provide  for  its  essential  needs,  a  statement 
citing  inadequacies  shall  be  sent  in  duplicate 
to  the  General  Services  Administration 
(KMR),  Washington,  DC  20405,  in  accordance 
with  the  provisions  of  the  Federal 
Information  Resources  Management 
Regulation,  Subpart  201-20.3.  The  Genera) 
Services  Administration  will  determine  the 
appropriate  action  to  be  taken  and  will  notify 
the  agency. 


Federal  dep»artments  and  agencies  are 
encouraged  to  submit  updates  and 
corrections  to  this  stanclard,  which  will  be 
considered  for  the  next  revision  of  this 
standard.  The  General  Services 
Administration  has  delegated  the 
compilation  of  suggested  changes  to  the 
National  Communications  System  whose 
address  is  given  below. 
Office  of  the  Manager,  National 

Communications  System.  Office  of 

Technology  and  Standards,  Washington. 

DC  20305-2010. 
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Infomtation  Rasourcas  Managamant 
Sarvica,  Fadaral  Telecommunications 
Standards 

ACTION:  Notice  of  adoption  of  standard. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  adoption  of  a  Federal 
Telecommunications  Standard  (FED- 
STD).  FED-STD  1046. 
"Telecommunicaticms:  HF  Radio 
Automatic  Networking,  Section  1:  Basic 
Networking— Automatic  Link 
Establishment  Controller"  is  approved 
and  will  be  published. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  T.  Adair,  Institute  for 
Telecommunication  Sciences,  National 
Telecommunications  and  Information 
Administration,  telephone  (303)  497- 
3723. 

SUPPLEMENTARY  INFORMATION:  1.  The 
General  Services  Administration  (GSA) 
is  responsible,  under  the  provisions  of 
the  Federal  Property  and  Administrative 
Services  Act  of  1949.  as  amended,  for 
the  Federal  Standardization  Program. 
On  August  14, 1972.  the  Administrator 
of  GSA  designated  the  National 
Communications  System  (NCS)  as  the 
responsible  agent  for  the  development 
of  telecommunications  standards  for 
NCS  interoperability  and  the  non- 
computer  communication  interface. 

2.  On  December  26, 1991,  a  notice 
was  published  in  the  Federal  Register 
(56  PR  248)  that  a  proposed  PEI>-STD 
1046  entitled  "Telecommunications:  HF 
Radio  Automatic  Networking,  Section  1: 
Basic  Networking — Automatic  Link 
Establishment  Controller"  was  being 
proposed  for  Federal  use  and  that 
comments  were  requested. 

3.  The  justification  package  as 
approved  by  the  Deputy  Assistant 
Secretary  of  Defense  (Defense-wide  C3), 
Office  of  the  Assistant  Secretary  of 
Defense  was  presented  to  GSA  by  NCS 
with  a  recommendation  for  adoption  of 
the  standard.  These  data  are  a  part  of  the 
public  record  and  are  available  for 
inspection  and  copying  at  the  Office  of 
Technology  and  Standards,  National 
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business  participation  goal,  restricted 
competition  is  reinstituled  only  for 
those  contracting  activities  that  failed  to 
attain  the  goal.  The  small  business  goal 
is  40  percent  of  the  total  contract  dollars 
awarded  for  construction,  trash/garbage 
collection  services,  and  non-nuclear 
ship  repair  and  35  percent  of  the  total 
contract  dollars  awarded  for  architect- 
engineer  services.  This  notice 
announces  modifications  loGSA's 
solicitation  practices  under  the 
demonstration  program  based  on  a 
review  of  the  agency's  performance 
during  the  period  from  July  1. 1992  to 
June  30. 1993.  Modirications'to 
solicitation  practices  are  outlined  in  the 
Supplementary  information  section 
below  and  apply  to  solicitations  issued 
on  or  after  October  1. 1993. 
EFFECTIVE  DATE:  October  1. 1993. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Ida  Ustad,  Office  of  CSA  Acquisition 
Policy  (202)501-1224. 
8UPPt.EMENTARY  MFORMAT10M: 
Procurements  of  construction  or  trash/ 
garbage  collection  with  an  estimated 
value  of  $25,000  or  less  will  be  reserved 
for  emerging  small  business  concerns  in 
accordance  with  the  procedures 
outlined  in  the  interim  policy  directive 
issued  by  the  Office  of  Federal 
Procurement  Policy  (58  FR  13513. 
March  11. 1993). 

Procurements  of  construction  or 
trash/garbage  collection  with  an 
estimated  value  that  exceeds  $25,000  by 
CSA  contracting  activities  will  be  made 
in  accordance  with  the  folkmring 
procedures: 


Communications  System.  Washington, 
DC  20305-2010. 

4.  A  copv  of  the  standard  is  provided 
as  an  attachment  to  this  notice. 
Interested  parties  may  purchase  the 
standard  from  GSA.  acting  as  agent  for 
the  Superintendent  of  Documents. 
Copies  are  for  sale  at  the  GSA  Federal 
Supply  Service  Buieau  (FSSB). 
Specincations  Section,  suite  8100, 490 
East  LTnfant  Plaza.  SW.,  Washington, 
IX  20407:  telephone  (202)  755-0325. 

Dated  Seplambar  13, 1993. 
G.  Martia  Wagnar, 

Acting  Conunissioaer. 

FBI>-STD1046 

Federal  SUmiar*  •Macawiniintf  Hani-  HF 
lUdio  Aiitba.atk  Networking  SertJea  1: 
Basic  Nfltworklag— Automatic  Link 
Esiattmhmmt  CoatnUar 

1.  Scope.  The  terms  and  accompaQying 
definitions  contained  in  this  standard  ara 
drawn  from  authoritative  non-Government 
sources  such  as  the  International 
Telecommunication  Union,  the  International 
Organization  Cor  Standardization,  the 
Telecommunications  Industry  Association, 
and  the  American  Natlooa)  Standards 
Institute,  as  well  as  bxxn  numerous 
authoritative  US.  Government  publications. 
The  Federal  Telecommunications  Standards 
Committee  (FTSC]  HF  Radio  Standards 
Development  Working  Group  (SDWG) 
developed  a  fomily  of  High  Frequency 
Automatic  Link  Establiahment  (AUB) 
specifications  that  defines  the  necessary 
technical  parameters  for  automatic  link 
establishment  for  HF  radio  connections. 
Federal  Standard  1046/1  is  one  of  the  family 
of  standards  to  be  used  in  conjunction  with 
the  interoperability  criteria  for  HF  radio 
automatic  opTBtion. 

1.1.  Applh-^oility.  All  Federal  departments 
and  agencies  shall  use  Federal  Standard 
1046/1  as  the  authoritative  source  of 
definitions  for  terms  used  in  the  preparation 
of  all  telecommtmications  documentation. 
The  use  of  this  standard  by  all  Federal 
departments  and  agencies  is  mandatory. 

1.2.  Purpose.  The  purpose  of  this  standard 
is  to  improve  the  Federal  acquisition  process 
by  providing  Federal  departments  ana 
agencies  with  a  comprehensive,  authoritative 
source  for  details  of  basic  automatic 
networking  operations  in  HF  rsdia 

2.  Beqainmenta  and  AppJicabie 
DocumeniM.  The  HF  radio  terms  and 
deflnitioos  constitute  this  standard,  and  are 
to  be  apphed  to  the  design  and  procurement 
of  ALE  automated  radio  equipment  for  basic 
automated  networking.  There  are  a  family  of 
Federal  Telecommunications  Standards  and 
proposed  HF  radio  automatic  link 
establishment  standards  that  may  be 
applicable  to  implementation  of  this  standard 
and  these  an  listed  in  the  standard. 

3.  Vte.  Al'    ederal  departments  and 
agencies  shall  use  this  standard  In  the  design 
and  procurement  of  ALE  automated  radio 
equipment  Only  after  determining  that  a 
requirement  is  not  included  in  this  document 
may  other  sources  be  used. 


4.  Effective  Date.  The  use  of  this  approved 
standard  by  U.S.  Government  departments 
and  agencies  is  mandatory,  effective  180  days 
following  the  publication  date  of  this 
standard. 

5.  Changes.  When  a  Federal  department  or 
agency  considers  that  this  standard  does  not 
provide  for  its  essential  needs,  a  statement 
citing  Inadequacies  shall  be  sent  in  duplicate 
to  the  General  Services  Administration 
(KMR),  Washington.  DC  20405.  in  accordance 
with  the  provisions  of  the  Federal 
Information  Resources  Management 
Regulation.  Subpart  201-20.3.  The  General 
Resources  Management  Regulation,  Subpart 
201-2a3.  The  General  Services 
Administration  will  determine  the 
appropriate  action  to  be  taken  and  will  notify 
the  agency.  Federal  departments  and 
agencies  are  encouraged  to  submit  updates 
and  corrections  to  this  standard,  which  will 
be  considered  for  the  next  revision  of  this 
standard.  The  General  Services 
Administration  has  delegated  the 
compilation  of  suggested  changes  to  the 
National  Communications  System  whose 
address  is  given  below:  Office  of  the 
Manager,  National  Communications  System, 
Office  of  Teciinoiogy  and  Standards. 
Washington.  DC  2030S-Z0ia 
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Change  In  Solicttatlon  Procedures 
Under  the  Small  Busineas 
Competitivenass  Oamonstration 
Program 

AGENCY:  Office  of  Acquisition  Policy, 

GSA. 

ACTION:  Notice. 

SUMMARY:  Title  VU  of  the  "Business 
Opportunity  Development  Act  of  1988" 
(Public  Law  10O-656)  established  the 
Small  Business  Competitiveness 
Demonstration  Prt)gram  and  designated 
nine  (9)  agencies,  including  GSA,  to 
conduct  the  program  over  a  four  (4)  year 
period  from  January  1, 1989  to 
December  31, 1992.  The  Small  Business 
Opportunity  Enhancement  Act  of  1992 
(Public  Law  102-366)  extended  the 
demonstration  program  until  September 
1996  and  made  certain  dianges  in  the 
procedures  for  operation  of  the 
demonstration  program.  The  law 
designated  four  (4)  industry  groups  for 
testing  whether  the  competitive 
capabilities  of  the  si>ecined  industry 
groups  will  enable  them  to  successfully 
compete  on  an  unrestricted  basis.  The 
four  (4)  industry  groups  are: 
ctHistruction  (except  dredging); 
architectural  and  engineering  (AAE) 
services  (including  surveying  and 
mapping):  refuse  systems  and  related 
services  (limited  to  trash/garbage 
collection);  and  non-nuclear  ship  repair. 
Under  the  programi  when  a 
participating  agency  misses  its  small 


Construction  Services  in  Groups  15,  i  6, 
and  17 

Pocurements  for  all  construction 
services  (except  solicitations  issued  by 
GSA  contracting  activities  in  Regions  2. 
3,  5,  9,  and  the  National  Capital  Region 
for  services  in  SIC  Group  15;  contracting 
activities  in  Regions  2.  5,  and  9  in  SIC 
1794;  and  contracting  activities  in 
Region  3,  S,  and  6  in  SIC  1796)  will  be 
conducted  on  an  unrestricted  basis. 

Prtxntrements  for  construction 
services  in  SIC  Group  15  issued  by  GSA 
contracting  activities  in  Regions  2,  3.  5. 
9  and  the  National  Capital  Region;  in 
SIC  1794  issued  by  contracting  activities 
in  Regions  2,  5,  and  9;  in  SIC  1796  in 
contracting  activities  in  Regions  3,  5, 
and  6  will  be  set  aside  for  small 
business  when  there  is  a  reasonable 
expectation  of  obtaining  competition  for 
two  or  more  small  businesses.  If  no 
expectation  exists,  the  procurements 
will  be  conducted  on  an  imrestricted 
basis. 

Region  2  encompasses  the  states  of 
Connecticut,  Maine.  Vermont,  New 


Hampshire.  Massachusetts.  Rhode 
Island,  New  Jersey,  New  York,  Puerto 
Rico,  and  Virgin  Islands. 

Region  3  encompasses  the  states  of 
Pennsylvania,  Delaware,  West  Virginia. 
Maryland  (except  Montgomery  and 
Prince  Georges  counties)  and  Virginia 
(except  the  city  of  Alexandria  and  the 
counties  of  Arlington,  Fairfax.  Loudoun 
and  Prince  William). 

Region  5  encompasses  the  states  of 
Illinois,  Indiana.  Ohio,  Michigan, 
Mirmesota.  and  Wisconsin. 

Region  6  encompasses  the  states  of 
Kansas,  Missouri,  Iowa,  and  Nebraska. 

Region  9  encompasses  the  states  of 
Arizona,  Cahfomia,  Hawaii,  and 
Nevada. 

The  National  Capital  Region 
encompasses  the  Kstrict  of  Columbia, 
Montgomery  and  Prince  Georges 
counties  in  Maryland  and  the  city  of 
Alexandria  and  the  counties  of 
Arlington,  Fairfax,  Loudoun  and  Prince 
William  in  Virginia. 

Tmsb/Gaibage  Collection  Services  in 
PSCS206 

Procurements  for  trash/garbage 
collection  services  in  PSC  S205  will  be 
conducted  cm  an  unrestricted  basis. 

Architect-Engineer  Services  (all  PSC 
Codes  Under  the  Demonstration 
Program) 

Procurements  for  all  architect- 
engineer  services  (except  solicitations 
issued  by  contracting  activities  in  GSA 
Central  Office  and  Regions  2.  3, 4,  5, 
and  6)  shall  be  conducted  oa  an 
unrestricted  basis. 

Procurements  for  architect-engineer 
services  issued  by  GSA  contracting 
activities  in  GSA  Central  Office  and 
Regions  2,  3, 4,  5,  and  6  will  be  set  aside 
for  small  business  when  there  is  a 
reasonable  expectation  of  obtaining 
competition  from  two  or  more  anall 
businesses.  If  no  expectation  exists,  the 
procurement  will  be  conducted  on  an 
unrestricted  basis. 

Central  Office  is  located  in 
Washington,  DC  Region  2  encompasses 
the  states  of  Connecticut.  Maine, 
Vermont,  New  Hampshire, 
Massachusetts,  Rhode  Island,  New 
Jersey.  New  York,  Puerto  Rico,  and 
Virgin  Islands.  Region  3  encompasses 
the  states  of  Peimsylvania,  Delaware, 
West  Virginia,  Maryland  (except 
Montgomery  and  Prince  Georges 
counties)  and  Virginia  (except  the  city 
of  Alexandria  and  the  counties  of 
Arlington.  Fairfax.  Loudoun  and  Prince 
WilU^).  Region  4  encompasses  the 
states  of  Alabama.  Florida,  Georgia, 
Kentucky.  North  Carolina,  South 
Carolina.  Mississippi,  and  Tennessee. 
Region  5  encompasses  the  states  of 


Illinois,  Indiana,  Ohio,  Michigan, 
Minnesota,  and  Wisconsin.  Region  6 
encompasses  the  states  of  Iowa,  Kansas. 
Missouri,  and  Nebraska. 

Ndn-Nuclear  Ship  Repair 

GSA  does  not  procure  non-nuclear 
ship  repairs. 

Dated  September  27. 1993. 

RiclurdH.Hopf.in. 

Associate  Admintstrator  for  Acquisition 
Policy. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  For  Toxic  Substances  and 
Disease  Registry 

[ATSOR-75] 

Avail^>iiity  of  Draft  Toxicological 
Profiles 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR).  Public 
Health  Service  (PHS).  Department  of 
Health  and  Human  Services  (HHS). 
ACTION:  Notice  of  availabiUty. 

SUHMARY:  The  Compr^ensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA)  [42 
U.S.C.  9604(i)(3))  directs  the 
Administrator  of  ATSDR  to  prepare 
toxicological  profiles  of  priority 
hazardous  substances  aiid  to  revise  and 
republish  each  toxicological  profile  as 
necessary.  This  notice  announces  the 
availability  of  6  updated  drafts  and  5 
new  draft  toxicological  profiles 
prepared  by  ATSDR  for  review  and 
comment.  The  original  final  versions  of 
the  profiles  being  updated  were  released 
on  June  13, 1991. 
DATES:  To  ensure  consideration, 
comments  on  these  draft  toxicological 
profiles  must  be  received  on  or  befOTe 
February  21, 1994.  Comments  received 
after  the  close  of  the  public  comment 
period  will  be  considered  at  the 
discretion  of  ATSDR  based  upon  what 
is  deemed  to  be  in  the  best  interest  of 
the  general  public 

ADDRESSES:  Requests  for  copies  of  the 
draft  toxicological  profiles  or  conHnents 
regarding  the  draft  toxicological  profiles 
should  be  sent  to  the  attention  of  Susie 
Tucker.  Division  of  Toxicology,  Agency 
for  Toxic  Substances  and  Disease 
Registry,  Mailstop  E-29, 1600  Clifton 
Road,  NE^  Atlanta.  Georgia  30333. 

Requests  ior  the  draft  toxicological 
profites  must  be  in  vrriting.  Please 


specify  the  profiled  hazardous 
substance(s)  you  ¥rish  to  receive. 
ATSDR  resraves  the  right  to  provide 
only  one  copy  of  each  profile  requested, 
free  of  charge.  In  case  of  extended 
distribution  delays,  requestors  will  be 
notified. 

Written  comments  and  other  data 
submitted  in  response  to  this  notice  and 
the  draft  toxicological  profiles  should 
bear  the  docket  control  number  ATSDR- 
75.  Send  one  copy  of  all  comments  and 
three  copies  of  all  supporting 
documents  to  the  Division  of  Toxicology 
at  the  above  address  by  the  end  of  the 
comment  period.  All  written  comments 
and  draft  profiles  will  be  available  for 
public  inspection  at  the  ATSEMl, 
Building  4,  Executive  Park  Drive, 
Atlanta,  Georgia  (not  a  mailing  address), 
from  8  a.m.  until  4:30  p.m.,  Monday 
through  Friday,  except  for  legal 
holidays.  Because  all  public  comments 
regarding  ATSDR  toxicological  profiles 
are  available  for  public  inspection,  no 
confidential  business  information 
should  be  submitted  in  response  to  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susie  Tudcer.  Division  of  Toxicology, 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Mailstop  E-29, 1600 
Clifton  Road.  NE.,  Atlanta,  Georgia 
30333.  telephone  (404)  63^-6300. 

SUPPt.EMENTARV  INFORMATION:  The 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  (Pub.  L 
99-499)  amends  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA  or  Superfund)  (42  U.S.C  9601 
et  seq.)  by  establishing  certain 
responsibilities  for  the  ATSDR  and  the 
Environmental  Protection  Agency  (n*A) 
with  regard  to  hazardous  substances 
which  are  most  commonly  found  at 
facilities  on  the  CERCLA  National 
Priorities  List  (NPL).  Among  these 
statutory  provisions  is  that  the 
Administrator  of  ATSDR  prepare 
toxicological  profiles  for  substances 
included  on  the  priority  lists  of 
hazardous  substances.  These  lists 
identified  the  275  hazardous  substances 
which  both  Agencies  determined  pose 
the  most  significant  potential  threat  to 
human  health.  The  lists  were  published 
in  the  Federal  Register  (m  April  17, 
1987  (52  FR  12866);  Oi4ober  20. 1988. 
(53  FR  41280);  October  26,  1989  (54  FR 
43615);  October  17, 1990  (55  FR  42067); 
October  17, 1991  (55  FR  52166);  and 
October  28, 1992  (57  FR  48801). 
CERCLA  also  requires  ATSDR  to  assure 
the  initiation  of  a  research  }HT>gram  to 
fill  data  needs  associated  with  the 
substances. 
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Section  104(i)(3)  of  CERCLA  [42 
U.S.C  9604(i)(3)]  outlines  the  content  of 
these  profiles.  Each  pronie  is  required  to 
include  an  examination,  summary  and 
interpretation  of  available  toxicological 
information  and  epidemiologic 
evaluations.  This  information  and  data 
are  to  be  used  to  ascertain  the  levels  of 
significant  human  exposure  for  the 
substance  and  the  associated  health 
efliects.  The  proxies  must  also  include  a 
detennination  of  whether  adequate 
information  on  the  health  effects  of  each 
substance  is  available  or  in  the  process 
of  development.  When  adequate 
information  is  not  available,  ATSDR.  in 
cooperation  with  the  National 
Toxicology  Program  (NTP),  is  required 
to  assure  the  initiation  of  a  program  of 
research  designed  to  determine  these 
health  effects. 

Although  key  studies  for  each  of  the 
substances  were  considered  during  the 
profile  development  process,  this 
Federal  Register  notice  seeks  to  solicit 
any  additional  studies,  particularly 
impublished  data  and  ongoing  studies, 
which  will  be  evaluated  for  possible 
bUdition  to  the  profiles  now  or  in  the 
future. 

The  following  draft  toxicological 
profiles  are  expected  to  be  available  to 
the  public  on  or  about  October  17, 1993. 


Document  and  hazardous 
substance 

CAS  No. 

1.  Asbestos  (Update)  

1332-21-4 

Actinotite  

13768-00-8 

Anx>Site 

12172-73-6 

ArthophyiWe  

17968-78-9 

Chrysotile 

12001-29-6 

Crocktolrte 

12001-28-4 

Treowlrte 

14567-73-8 

2.  Benzidme  (Update)  

92-87-5 

3.  Dinitrocresote _ 

12167-18-9 

4,&-Oin(tro-0-cresoi 

534-62-1 

DtrMtro-O-cresol 

1335-86-9 

497-66-3 

Dinrtro-P-cresol  

609-93-8 

63989-82-2 

Dinitro-Moesol  ..„ 

616-73-9 

4.  Oinitrophenots: 

2,4-0«™irophenol 

51-28-6 

2.6-Oinrlrophenoi 

sn-G&s 

2,5-Dinitropheno( . . 

329-71-6 

2,3-Dtnitropheno« 

66-66-8 

3,5-DirMtrophenol .m..^.. 

586-11-8 

3,4-Oinitrophenol 

577-71-6 

5.  DisuHotoo 

298-04^ 

6.  Mirex 

2386-86-6 

Chlordecone 

143-50-0 

7.  N^ihlhaiena  (Update) 

91-20-3 

2-Mettiy(naphttalene  

91-67-6 

1-Methy1naphtttaiene  „ 

9Q-12-0 

8.  Poiycyciic  Aromatic  Hydro- 

caitona  (PAHs)  (Update): 

Acenaphlhene  ....„_..„„.....„ 

83-32-9 

Aceoaphthylene 

20fr-96-« 

Anthracene 

120-12-7 

Benzo(a)anthracene  ..    

56-65-3 

Ben20(a)pyrene  

50-32-8 

Ben20(e)pyTene  

192-97-2 

Document  and  hazardous 
substance 

CAS  No. 

Benzo(b)fkioranthene  

205-99-2 

Benzo(j)fluoranthene 

205-82-3 

Benzo(k)fluoraninene 

207-08-9 

6enzo(a.h.i)Dervlene 

191_24-2 

Ctirysene 

218-01-9 

Dit>enzo(a.h)anthracef)e 

53-70-3 

Fluofantherte _ „.. 

206-44-0 

Fluorene 

86-73-7 

lndeno(1,2,3-cd)pyrene 

193-39-5 

Phenanttvene 

8S-01-8 

Pyrene „ 

129-00-0 

9.    Potybrominafed  biphenyls 

(PBBs) 

Hexabromobiphenyte 

67774-32-7 

59536-65-1 

36355-01-8 

OctalJfOTWbtDhenvls 

612288-13-9 

Decabromobiphenyte 

13654-09-6 

39282-95-6 

10.  1.1,1-Trichloroethane  (Up- 

date)   

71-65-6 

1 1 .  Xylenes  (Uodate)  

1330-20-7 

All  profiles  issued  as  "Drafts  for 
Public  Conwnent"  represent  the  agency's 
best  efforts  to  provide  important 
toxicological  information  on  priority 
hazardous  substances  in  compliance 
with  the  substantive  and  procedural 
requirements  of  Section  104(i)(3)  of 
CERCLA,  as  amended.  As  in  the  past, 
we  are  seeking  public  comments  and 
additional  information  which  may  be 
used  to  supplement  these  profiles. 
ATSDR  remains  committed  to  providing 
a  public  comment  period  for  these 
doamients  as  a  means  to  best  serve 
public  health  and  our  clients. 

Dated:  October  12, 1993. 
Walter  R.  Dowdle. 

Deputy  Administrator,  Agency  for  Toxic 
Substances  and  Disease  Registiy. 
[FR  Doc  93-25427  Filed  10-15-93;  8:45  am] 
MLUNQ  OOOe  41M-70-^ 


Centers  for  Disease  Control  and 
Prevention 

Screening  of  New  and  Experimental 
Compounds  for  Antl-Tut>ercul08is 
Activity 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Public  Health 
Sendee,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Centers  for  Disease 
Control  and  Prevention  (CDC),  National 
Center  for  Infectious  Diseases  (NQD), 
Division  of  Bacterial  and  Mycotic 
Diseases  (DBMD),  Emerging  Bacterial 
and  Mycotic  Disease  Brands  (EBMDB), 
desires  to  screen  new  and  experimental 
compounds  for  anti-tuberculosis  activity 
using  a  rapid  ludferase-based 
microdilution  plate  assay  developed  by 


CDC.  Pharmaceutical  and  chemical 
manufacturers  and  others  with  anti- 
infectives  that  may  be  effective  against 
Mycobacterium  spp.  are  invited  to 
provide  their  compounds  to  CDC  for 
screening.  Respondents  will  be  notified 
of  results  of  the  screen  when  data  are 
available. 

This  service  will  be  provided  without 
charge  to  all  respondents  with  potential 
anti-tuberculosis  compounds.  Although 
every  effort  will  be  made  to  screen 
compounds  from  all  resfMjndents,  CDC 
reserves  the  right  to  refuse  to  accept  any 
compounds  and  cannot  guarantee  that 
all  compounds  accepted  will  be 
screened. 

Compounds  will  be  accepted  under  a 
Materials  Transfer  Agreement  which 
will  address  the  basic  issues  of  liability, 
control  of  the  compounds  and  related 
data,  protection  of  respondent's 
intellectual  property  rights,  etc.  CDC 
does  not  intend  to  claim  any  intellectual 
property  rights  to  compounds  screened. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical:  Robert  C.  Good,  Ph.D.. 
Division  of  Bacterial  and  Mycotic 
Diseases,  Emerging  Bacterial  and 
Mycotic  Disease  Branch,  National 
Center  for  Infectious  Diseases,  Centers 
for  Disease  Control  and  Prevention 
(CDC).  1600  Clifton  Road,  NE..  Mailstop 
C-09,  Atlanta,  GA  30333,  telephone 
(404) 639-3052. 

Business:  Greg  Jones,  Technology 
Transfer  Representative,  National  Center 
for  Infectious  Diseases,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
1600  Qifton  Road,  NE.,  Mailstop  C-19, 
Atlanta,  GA  30333,  telephone  (404) 
639-2434. 

SUPPt^MENTARY  INFORMATION: 
Tuberculosis,  a  disease  thought  to  be  in 
decline,  has  reversed  a  trend  of  many 
years  and  is  now  one  of  the  major  health 
problems  of  the  United  States  as  well  as 
the  world.  A  further  complication  is 
emergence  of  drug-resistant  strains  of 
Mycobacterium  tuberculosis  and  the 
susceptibility  of  HTV  infected  persons  to 
the  disease.  The  limited  number  of 
drugs  available  for  the  treatment  of 
tuberculosis  is  a  major  hindrance  to 
design  of  effective  therapeutic  regimens 
containing  three  to  five 
antimycobacterial  drugs. 

CDC's  rapid  ludferase-based 
microdilution  plate  assay  can  screen 
new  and  experimental  compounds  for 
anti-tuberculosis  activity  in  significantly 
less  time  than  conventional  screening 
methods.  Within  the  overall  effort  to 
combat  drug-resistant  tuberculosis,  this 
screening  offer  is  intended  to  expedite 
the  identification  of  additional 
compounds  which  are  effective  against 
tuberculosis.  Identification  of  additional 


compounds  can  ultimately  lead  to  the 
development  of  new  therapeutic 
regimens. 

Dated:  October  12. 1993 
Rflucrt  L.  FodBT* 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
|FR  Doc  93-25428  Filed  10-15-93.  8:45  am) 
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National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Meeting  of  Blood  Diseases 
and  Resources  Advisory  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Blood  Diseases  and  Resources 
Advisory  Committee,  National  Heart, 
Lung,  and  Blood  Institute,  November 

3-4, 1993.  Federal  Building,  room  Bl- 
19.  7550  Wisconsin  Avenue,  Bethesda, 
Maryland  20814.- 

The  entire  meeting  will  be  open  to  the 
public  on  November  3,  from  1  p.m.  to 
5  p.m.  and  on  November  4.  from  9  a.m. 
to  adjournment,  to  discuss  the  status  of 
the  Blood  Diseases  and  Resources 
program  needs  and  opportunities. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Ms.  Terry  Long.  Chief, 
Communications  and  Public 
Information  Branch.  National  Heart, 
Lung,  and  Blood  Institute,  Building  31, 
room  4A21,  National  Institutes  of 
Health,  Bethesda,  Maryland  20692, 
(301)  496-4236.  will  provide  a  summary 
of  the  meeting  and  roster  of  the 
Committee  members. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretations  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Dr.  Fann  Harding,  Assistant  to  the 
Director,  ENvision  of  Blood  Diseases  and 
Resources.  National  Heart,  Lung,  and 
Blood  Institute,  Federal  Building,  room 
5A08,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892,  (301)  496- 
1817,  will  furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistant 
Program  No.  93.839,  Blood  Diseases  and 
Resources  Research,  National  institutes  of 
Health) 

Dated:  October  8. 1993. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

IFR  Doc  93-25496  Filed  lO-lS-93;  8:45  ami 
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National  HmtI.  Lung,  and  Blood 
Institute;  Meeting  of  Pulmonary 
Diseases  Advisory  Commltlaa 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Pulmonary  Diseases  Advisory 
Committee.  National  Heart,  Lung,  and 
Blood  Institute,  November  2-3, 1993,  at 
the  National  Institutes  of  Heahh, 
Building  31,  C  Wing,  Conference  Room 
7,  9000  Rockville  Pike.  Bethesda. 
Maiyland  20892. 

The  entire  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  5  p.m.  on 
Tuesday,  November  2  and  on 
Wednesday,  November  3  from  9  a.m.  to 
adjournment.  The  Committee  will 
discuss  scientiHc  program  needs  and 
develop  recommendations  for  future 
research  directions.  Attendance  by  the 
public  will  be  limited  to  space  available. 

Ms.  Terry  Long,  Chief, 
Communications  and  Public 
Information  Branch.  National  Heart, 
Lung,  and  Blood  Institute,  Building  31. 
room  4A-21,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892. 
(301)  496-4236,  will  provide  a  summary 
of  the  meeting  and  a  roster  of  the 
Committee  members. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Dr.  Suzanne  S.  Hurd,  Executive 
Secretary  of  the  Committee.  Westwood 
Building,  room  6A16,  National 
Institutes  of  Health.  Bethesda,  Maryland 
20892,  (301)  594-7430,  will  himish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.838,  Lung  Diseases  Research. 
National  Institutes  of  Health) 

Dated:  October  8. 1993. 
Susan  K.  Feldnuw. 
Committee  Management  Officer.  NIH. 
IFR  Doc.  93-25495  Filed  10-15-93:  8:45  am) 
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National  Heart,  Lung,  and  Blood 
Institute;  Meeting  of  the  Caitfiology 
Advisory  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Cardiology  Advisory  Committee, 
National  Heart,  Lung,  and  Blood 
Institute.  November  3-4, 1993.  Building 
3lC.  Conference  room  6,  National 
Institutes  of  Health,  9000  Rockville 
Pike,  Bethesda,  Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  on  November  3  from  11  a.m.  to 
5  p.m.  and  on  November  4  from  8:30 
a.m.  to  adjoummenL  Attendance  by  the 


public  will  be  limited  to  space  available. 
Topics  for  discussion  will  include  a 
review  of  the  research  programs  relevant 
to  the  Cardiology  area  and  consideration 
of  future  needs  and  opportunities. 

Terry  Long,  Chief,  Communications 
and  Public  Information  Branch. 
National  Heart,  Lung,  and  Blood 
Institute,  room  4A21.  Building  31, 
National  Institutes  of  Health.  Bethesda, 
Maryland  20892.  (301)  496-4236.  will 
provide  a  summary  of  the  meeting  and 
a  roster  of  the  committee  members. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Michael ).  Horan.  M.D..  ScM., 
Director,  Division  of  Heart  and  Vascular 
Diseases:  National  Heart,  Lung,  and 
Blood  Institute;  Room  416,  Federal 
Building,  Bethesda,  Maryland  20892, 
(301)  496-2553,  will  furnish  substantive 
program  information  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.837,  Heart  and  Vascular 
Diseases  Research.  National  Institutes  of 
Health) 

Dated:  October  8. 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  93-25494  Filed  10-15-93;  8:45  am) 
BIUJNO  COOC  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Meeting  of  tha  CUnical 
Applications  and  Prevention  Advisoiy 
Committee 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  CUnical  Applications  and 
Prevention  Advisory  Committee, 
National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health, 
on  November  3-4, 1993.  The  meeting 
will  be  held  in  Conference  Room  10, 
Building  31,  9000  Rockville  Pike, 
Bethesda,  Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  from  11  a.m.  to  recess  on 
November  3  and  8:30  a.m.  to 
adjournment  on  November  4  to  discuss 
new  initiatives,  program  poUcies,  and 
issues.  Attendance  by  the  public  will  be 
limited  to  space  available. 

Terry  Long.  Chief.  Communications 
and  Public  Information  Branch. 
National  Heart,  Lung,  and  Blood 
Institute.  Building  31.  room  4A21, 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892.  (301)  496-4236,  will 
provide  a  summary  of  the  meeting  and 
a  roster  of  committee  members  upon 
request. 
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Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Dr.  Lawrence  Friedman..Director, 
Division  of  Epidemiology  and  Clinical 
Applications.  Federal  Building,  room 
212.  Bethesda.  Maryland  20892.  (301) 
496-2533,  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.837.  Heart  and  Vascular 
Diseases  Research.  National  Institutes  of 
Health) 

Dated:  October  8, 1993. 
Suaaa  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  93-25493  Filed  10-15-93;  8:45  ami 
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National  Cancar  Instltuta;  Maeting  of 
the  Cancar  Education  Ravlew 
Commlttaa 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Cancer  Education  Review 
Committee.  National  Cancer  Institute. 
National  Institutes  of  Health,  on 
November  3, 1993,  at  The  Georgetown 
Inn  in  the  Lafayette  Room.  1310 
Wisconsin  Avenue,  N\V..  Washington, 
DC  20007. 

This  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  9  a.m.  to  review 
administrative  details.  Attendance  by 
the  public  will  b^  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
Title  5.  U.S.C  and  sec.  10(d)  of  Public 
Law  92-463.  the  meeting  will  be  closed 
to  the  public  from  approximately  9  a.m. 
to  adjournment  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Carole  Frank.  Committee 
Management  Officer,  National  Cancer 
Institute.  6130  Executive  Boulevard. 
Room  630E.  National  Institutes  of 
Health.  Bethesda.  Maryland  20892  (301/ 
496-5708)  will  provide  summaries  of 
the  meeting  and  rosters  of  committee 
members,  upon  request. 

Dr.  Neal  B.  West.  Scientific  Review 
Administrator.  Cancer  Education 
Review  Committee,  National  Cancer 
Institute.  Executive  Plaza  North 


Building,  Room  61  ID,  National 
Institutes  of  Health.  Bethesda,  Maryland 
20892  (301/402-2785)  will  furnish 
substantive  program  information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Neal  B.  West  in  advance  of 
the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research:  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research:  93.397,  Cancer  Centers 
Support:  93.398,  Cancer  Research  Manpower: 
93.399.  Cancer  Control) 

Dated:  October  9. 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
IFR  Doc.  93-25497  Filed  10-15-93;  8:45  am] 
MXMO  COM  4140-01-M 


Public  Health  Service 

National  Toxicology  Program  (NTP) 
Board  of  Scientific  Counselors; 
IMeeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  next 
meeting  of  the  NTP  Board  of  Scientific 
Counselors'  Technical  Report  Review 
Subcommittee  on  November  16  and  17, 
1993,  in  the  Conference  Center, 
Building  101,  South  Campus.  National 
Institute  of  Environmental  Health 
Sciences  (HIEHS),  111  Alexander  Drive, 
Research  Triangle  Park,  North  Carolina. 
The  meeting  will  begin  at  8  a.m.  on 
November  16  and  8:30  a.m.  on 
November  17  and  is  open  to  the  public. 
The  primary  agenda  topic  is  the  peer 
review  of  draft  Technical  Reports  of 
long-term  toxicology  and  carcinogenesis 
studies  and  one  short-term  toxicity 
study  from  the  National  Toxicology 
Program. 

The  entire  first  day.  November  16. 
will  be  devoted  to  the  presentation  of  a 
comprehensive  mixture  of  research 
projects  on  ozone  resulting  from  the 
collaboration  between  the  NIEHS  and 
the  Health  Ejects  Institute  and  will 
culminate  with  peer  review  of  the  NTP 
draft  Technical  Report  of  Toxicology 
and  carcinogenesis  studies  on  ozone    ' 
(program  attached).  The  ozone  study  is 
an  expanded  effort  that  includes  a  two- 
year  study,  a  30-month  study,  and  a  co- 
carcinogenicity  study. 

Tentatively  scheduled  to  be  peer 
reviewed  on  November  1 7  are  draft 
Technical  Reports  of  three  long-term 
studies  on  four  chemicals  and  the  short- 
term  toxicity  report  on  isoprene.  The 
reports  to  be  reviewed  on  November  16 


and  17  are  listed  alphabetically,  along 
with  supporting  information,  in  the 
attached  table.  The  order  of  review  is 
given  in  the  far  right  column  of  the 
table.  Copies  of  the  draft  Reports  may  be 
obtained,  as  available,  from:  Central 
Data  Management,  MD  AO-01.  P.O.  Box 
12233,  Research  Triangle  Park,  NC 
27709  (919/541-3419). 

There  will  also  be  a  report  on  the 
Workshop  on  Diet  for  F344  Rats  in 
Long-Term  Studies,  with 
recommendations. 

Persons  wanting  to  make  a  formal  * 
presentation  regarding  a  particular 
Technical  Report  must  notify  the 
Executive  Secretary  by  telephone,  by 
fax,  or  by  mail,  no  later  than  November 
9. 1993.  and  provide  a  written  copy  in 
advance  of  the  meeting  so  copies  can  be 
made  and  distributed  to  all  Panel 
members  and  staff  and  made  available  at 
the  meeting  for  attendees.  Oral 
presentations  should  supplement  and 
not  just  repeat  the  written  statement. 
Presentations  should  be  limited  to  no 
more  than  five  minutes. 

The  program  would  welcome 
receiving  toxicology  and  carcinogenesis 
information  from  completed,  ongoing, 
or  planned  studies  by  others,  as  well  as 
current  production  data,  human 
exposures  information,  and  use  patterns 
on  any  of  the  studies  listed  in  this 
announcement.  Please  contact  Central 
Data  Management  at  the  address  given 
above,  and  they  will  relay  the 
information  to  the  appropriate  staff 
scientist. 

The  Executive  Secretary,  Dr.  Larry  G. 
Hart,  P.O.  Box  12233,  Research  Triangle 
Park,  North  Carolina,  27709  (telephone 
919/541-3971;  fax  919/541-2260)  will 
furnish  final  agenda,  a  roster  of 
Subcommittee  members,  and  other 
program  information  prior  to  the 
meeting.  Summary  minutes  subsequent 
to  the  meeting  will  be  available  upon 
request. 

If  you  plan  to  attend  the  November  16 
(Ozone)  meeting,  we  request  that  you  let 
us  know  (name  and  affiliation)  by 
November  8  by  either  fax  or  mail,  since 
seating  is  limited  to  space  available. 

Dated:  Octobers,  1993. 
Richard  A.  Griesemer, 

Deputy  Director,  National  Toxicology 
Program. 

NIP/HEI  Collaborative  Ozone  Studies 

November  16. 1993  Final  Program 

Chairpersons: 

Gary  A.  Boorman  (National  Institute  of 

Environmental  Health  Sciences. 

NIP) 
Debra  A.  Kaden  (HEI) 
8:00  a.m.  Welcome  Kenneth  Olden 

(NIEHS).  Joseph  Brain  (Harvard 
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School  of  Public  Health.  HE! 

Research  Committee) 
8:10  a.m.  Overview  Gary  Boorman 

(NIEHS.  NTP).  Debra  A.  Kaden 

(HE!) 
8:25  a.m.  Exposure  and  Monitoring  of 

Ozone  Studies  John  Decker  (Battelle 

Pacific  Northwest  Laboratories) 

Pulmonary  Function 

8:40  a.m.  Respiratory  function 
alterations  following  chronic  ozone 
inhalation*  Jack  Harkema  (Lovelace 
Biomedical  and  Environmental 
Research  Institute) 

9:00  a.m.  Mechanical  and 
pharmacological  properties  of 
airways  isolated  from  ozone- 
exposed  rats*  John  Szarek  (Marshall 
University  School  of  Medicine) 

9:20  a.m.  Discussion  of  pulmonary 
function  studies 

Biochemical  Markers 

9:35  a.m.  Lung  collagen  content  and 
crosslinking  in  Fischer  344  rats 
chronically  exposed  to  ozone* 
Jerold  A.  Last  (California  Primate 
Research  Center) 

9:55  a.m.  Coffiee  break 

10:20  a.m.  Effects  of  chronic  ozone 
inhalation  on  complex 
carbohydrates  of  lung  connective 
tissue  Bhandaru 
Radhakrishnamurthy  (Tulane 
University  School  of  Public  Health 
and  Tropical  Medicine)* 


10:40  a.m.  Extracellular  matrix 
expression  in  ozone-exposed  lungs 
William  C.  Parks  (Jewish  Hospital  at 
Washington  University)* 

11:00  a.m.  Evaluation  of^8- 
hydroxydeoxyguanosine  in  ozone- 
exposed  rodents  Gary  Hatch  (Health 
Effects  Research  Laboratory.  U.S. 
EPA).  Dan  Marsman  (NIEHS) 

11:20  a.m.  Discussion  of  pulmonary 
biochemistry  studies 

11:30  a.m.  Lunch 

Respiratory  Structure  and  Morphometry 

12:15  p.m.  Ozone-induced 
nonneoplastic  lesions  at  20,  24,  and 
30  month  exposure  Paul  W.  Mellick 
(Battelle  Pacific  Northwest 
Laboratories) 

12:30  p.m.  Effects  of  chronic  ozone 
exposure  on  the  nasal  mucocilliary 
apparatus  in  the  rat*  Jack  Harkema 
(Lovelace  Biomedical  and 
Environmental  Research  Institute) 

12:50  p.m.  Health  effects  of  chronic 
ozone  inhalation:  Changes  in 
trachiobronchiolar  epithelium  and 
antioxidant  enzyme  studies* 
Charles  Plopper  (University  of 
California.  Davis) 

1:05  p.m.  Morphometric  analysis  of 
structural  alterations  in  rat  lungs 
chronically  exposed  to  ozone*  Ling- 
Yi  Chang  (Duke  University  Medical 
School) 

1:25  p.m.  Health  effects  of  chronic 
ozone  inhalation:  Morphometric 


studies*  Kent  E.  Pinkerton 
(University  of  California.  Davis) 
1:40  p.m.  Discussion  of  structural 
alterations 

Biostatistics 

1:55  p.m.  The  NIP/HEI  Collaborative 
Ozone  Project:  A  combined 
analysis*  Louise  Ryan  (Harvard 
School  of  Public  Health,  Dana- 
Farber  Cancer  Institute) 

Other  Ozone  Studies 

2:15  p.m.  Proliferative  lesions  and  cell 
proliferation  in  ozone-exposed  mice 
Ronald  Herbert  (NIEHS).  Rick 
Hailey  (NIEHS) 

2:35  p.m.  Molecular  analysis  of 
neoplastic  lesions  following  ozone 
exposure  Robert  Sills  (NIEHS),  Lily 
Hong  (NIEHS),  Arnold  Greenwell 
(NIEHS),  Teddy  Devereaux  (NIEHS) 

2:55  p.m.  Discussion 

3:10  p.m.  Break 

MP  Ozone  Technical  Report 

3:30  p.m.  Presentation  of  the  NIP 

ozone  technical  report  Gary  A. 

Boorman  (NIEHS,  NIP) 
3:45  p.m.  Discussion  and  Review  of 

the  NIP  technical  report  by  the 

Technical  Reports  Review 

Subcommittee  Discussion 
4:30  p.m.  General  discussion  of  all 

ozone-related  projects 
5:30  p.m.  Adjourn 


Summary  Data  for  NTP  Long-Term  Toxicology  &  Carcinogenesis  Technical  Reports  and  Short-Term  Tox- 
icity Study  Technical  Reports  Scheduled  for  Peer  Review  at  the  Board  of  Soentific  Counselors- 
Meeting  OF  the  Technical  Reports  Review 

[Sut)conimittee.  November  16-17, 1993.  Research  Triangle,  Park.  NC] 


Ctwfnical  CAS  No. 


Long-Term  Toxicology  &  Carcinogenesis 
Studies: 

1  -Amino-2,4-Dityomoanthraquinone 
81-49-2. 


D-Benzy»-P-Ch»orophenol  120-32-1 


:>iethyl  Ptithaiate  84-66-2 


Report 
No. 


TR-383 


TR-444 


TR-429 


Primary  uses 


In  manufacture  of  dyes 


Germicide   in  disinfectant 
solutions  and  soap. 


In  manufacture  of  celluloid, 
cosmetics,  varnishes, 
and  dopes.  Ptasticizer 
for  ceOulose  ester  plas- 
tics. Insecticide  sprays. 


Exposure  levels 


Oral  in  Feed  (Feed): 
Mason  R:0..2,.5.1.0Z0. 
M:  0,1.0.2.0  %/50  Per 
Group. 

Stdn  F>aint  (Mice)  (Ace- 
tone): Acetone  Corrtrol, 
DMBA/DMBA.  DMBA/ 
Acetone,  DMBA/TPA. 
DMBA/BCP  (1.1030 
mg^mO,  TPA/TPA, 

BCP(100)m>A,  BCP/ 
BCP,  BCP  (10)/ 
BCP(1, 10,30). 

SMn  Paint  Acetone):  R:  0, 
100,300  M:  0,7.5.15,30 
ul/100  U  Sokition/50  Per 
Group. 


Study  latx>ratory 


BatteOe-Co 


Hazleton  Labs, 
RockviHe,  Gov! 
Services,  Inc. 


Review 
order 


*  The  HEI  studies  have  recently  been  completed 
and  are  currently  being  evaluated  by  the  Institute 
Health  Review  Committee.  « 
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Ctwncai  CAS  Na 

T' 

Primary  uses 

Exposure  levels 

order 

Dietttyt  PMhatato/Dimethyl  Ptrltalale  . 

TR-429 

DiMhyt  ceAuloid  manutac- 

Skin  Paint  (Mice)  (Neat): 

HazMonLabe, 

3 

ture,     cosmetics,     var- 

100 ul  (Promoter)  l^eat 

Rockvilte,  Govn 

nishes,  dopes,  nsectio- 

Chemical  On  Uninitiated 

dai    soaps,    ptasticizer. 

and  DMBA  Iniliated  Skirt 

DIMETHYL:  insecticides. 

plastieizer,  solvent,  dye 

carrier,  rocket  lueL 

Oiorte  >0028-15-e 

TR-440 

PoUulion    control,    waste 
treatment,  chemical  syn- 
thesis,          sterilization 
where  residuals  ol  other 
chemicals  would  be  otv 
jectiorwible,  odor  control, 
t>ieactHng   waxes,   day. 
textiles,  paper  pulp,  ols, 
control  ol  algae,  mold, 
arx]  bacteria 

Inhalation   (Air):    R&M:   0, 
0.12,  0.5,  or   1.0  ppm/ 
103  weeks  (50/Sex/Spe- 
cies/Group). 

Balteto^fW 

1 

Ozone  10028-15-6     _    -    .    

TR-440 

PoNubon    con«ol,    waste 
treatmert,  chemical  syn- 
thesis,           steniizabon 
where  residuais  of  other 
chemicals  would  be  ot>- 
jectiorwfale.  odnr  control, 
bleaching  waxes,   day. 
textiles,  paper  pu4p,  ots, 
control  ol  algae,  mold, 
and  bacteria. 

Inhalation   (Air):    RAM:   0. 
0.5.    or    1.0   ppm   nSO 
weeks   (50/Sex/Species/ 
Group). 

BalteBe-NW 

1 

OzoneMNK  Ozonnnkcomb 

TR-440 

Inhalation  (Air):  Male  Rats 

Batte«e-NW ..._ 

1 

smoke. 

Only:  0,  0.5  ppm  Ozorte 
with  0,  0.1,   1.0  mQ/kQ 
NNK  By  S.C.   Injection 
(20  Weeks  Only). 

Short-Term  Toxicity  Study: 

Isoprene  78-79-6 

TOX-31 

Inhaiatk>n:                  RAM: 
0.70,220.700,2200.7000 

5 

for  elastomers,  prepared 

from    turperttine,    petro- 

ppm. 

leum    products    (Merck 

1989). 

(FR  Doc  93-25344  Filed  10-15-93.  8:45  amj 

BNJJNQ  COOC  4MO-0VM 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CA-«40-<4210-06;  CACA  17429] 

Opening  of  Lands  In  Proposed 
Wittidrawal;  California 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  temporary  2-year 
segregation  of  the  proposed  withdrawal 
of  3.682.72  acres  of  public  lands  in 
Imperial  County  to  protect  valuable 
sand  and  gravel  resources,  and  mineral 
material  sites,  expired  on  May  22, 1993, 
by  operation  of  law.  The  public  lands 
became  open  to  the  operation  of  the 


public  land  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  The  public  lands  remain 
segregated  from  location  and  entry 
under  the  public  mining  laws  pursuant 
to  previous  segregations  of  record.  The 
public  lands  have  been  and  remain  open 
to  the  operation  of  the  mineral  leasing 
laws,  subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  laws. 
EFFECTIVE  DATE:  May  24, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Duane  Marti,  BLM  Cahfomia  State 
Office  (CA-943.1).  2800  Cottage  Way, 
Room  E-2845,  Sacramento,  California 
95825;  telephone  number  916-978- 
4820. 

SUPPt^MENTARY  INFORMATION:  The 
Notice  of  Proposed  Withdrawal  was 


published  in  the  Federal  Register  May 
21, 1991  (56  FR  23300).  The  Bureau  of 
Land  Management  (BLM)  proposed  to 
withdraw  3,682.72  acres  of  public  land 
in  Imperial  County  to  protect  valuable 
sand  and  gravel  resources,  and  mineral 
material  sites.  The  notice  segregated  the 
public  lands  from  location  under  the 
public  land  laws  and  location  and  entry 
under  the  United  States  mining  laws, 
subject  to  valid  existing  rights.  The  2- 
year  segregation  expired  on  May  22, 
1993,  pursuant  to  43  CFR  2310.2-l(d). 
The  lands  remained  open  to  operation 
under  the  mineral  leasing  laws.  The 
withdrawal  application  will  continue  to 
be  processed  unless  it  is  canceled  or 
denied. 

At  10  a.m.  on  May  24, 1993,  the 
public  lands  described  in  the 
aforementioned  Federal  Register  notice 
were  returned  to  being  open  to  the 
operation  of  the  public  land  laws 
generally,  sutfject  to  valid  existing 
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rights,  the  provision  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirement  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on  May 
24,  1993  were  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

The  public  lands  described  in  the 
aforementioned  Federal  Register  notice 
remain  segregated  from  location  and 
entry  under  the  United  States  mining 
laws  pursuant  to  the  following 
classifications  made  under  the 
Classification  and  Multiple  Use  Act  of 
September  19.  1964  (43  U.S.C.  1411- 
18):  (a)  CARI  702.  published  in  the 
Federal  Register,  December  13, 1967  (32 
FR  17863)  and  as  amended  on 
September  13,  1990  (55  FR  37777);  and 
(b)  CARI  1390,  published  in  the  Federal 
Register,  August  13,  1970  (35  FR  12855) 
and  as  amended  on  January  7, 1985  (50 
FR  895)  and  on  September  13,  1990  (55 
FR  37777).  The  public  lands  have  been 
and  remain  open  to  the  operation  of  the 
mineral  leasing  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law. 

Since  the  lands  covered  under  this 
proposed  withdrawal  are  still  being 
considered  for  withdrawal  by  BLM,  new 
withdrawal  applications  and  further 
segregations  may  have  encumbered 
these  lands  prior  to  the  effective  date  of 
this  notice.  Therefore,  all  locators  are 
responsible  for  ensuring  that  the  lands 
opened  under  this  notice  are  free  of 
other  withdrawal  applications  and  that 
the  requirements  of  applicable  law  are 
met. 

Dated:  October  8. 1993. 
Nancy  J.  Alex, 
Chief,  Lands  Section. 
(FR  Doc.  93-25425  Filed  10-15-93;  8:45  am| 

BILUNG  COOe  4310-40-M 

INV-830-421(M>5;  N-61824,  N-614001 

Realty  Action:  Lease/Purchase  for 
Recreation  and  Public  Purposes 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTJON:.  Modifying  R&PP  NORA  to 
change  the  lessee  name  and  purpose. 

SUMMARV:  The  following  described 
public  land  in  Las  Vegas,  Clark  County, 
Nevada  has  been  examined  and  found 
suitable  for  lease/purchase  for 
recreational  or  public  purf>oses  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act.  as  amended  (43 
U.S.C.  869  et  seq.)  The  City  of  Las  Vegas 


proposes  to  lease/purchase  these  lands 
for  expansion  of  their  R&PP  lease.  They 
plan  to  construct  a  Metro  Police 
Northwest  Substation. 

Mount  Diablo  Meridian,  Nevada 

T.  20  S.,  R  60  E. 
Sec.  22,  W'/iW«/iNEv«NWV,SEV4, 
Containing  2.500  acres,  more  or  less. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management.  Las  Vegas  District,  4765 
W.  Vecas  Dr.,  Las  Vegas,  Nevada. 

Publication  of  this  NORA  in  the 
Federal  Register  will  modify  Recreation 
and  Public  Purposes  classification,  N- 
51400,  to  allow  the  City  of  Las  Vegas  to 
develop  the  above  described  lands. 
Final  determination  on  lease/purchase 
will  await  completion  of  an 
environmental  analysis. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District.  P.O.  Box 
26569,  Las  Vegas,  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 

Dated:  October  6, 1993. 
Gary  Ryan, 

Acting  District  Manager,  Las  Vegfis,  NV. 
IFR  Doc.  93-25438  Filed  10-15-93;  8:45  am) 
BIUINO  COOf  431»-HC-M 

tNV-Wa-42ia-06;  N-67922] 

Notice  Of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Nevada 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  withdraw  3.972.04 
acres  of  public  land  in  Lincoln  County, 
Nevada.  This  notice  closes  the  land  for 
up  to  2  years  from  settlement,  sale, 
location  and  entry  under  the  general 
land  laws,  including  the  United  States 
mining  laws.  The  land  will  remain  open 
to  leasing  under  the  mineral  leasing 
laws. 

DATE:  Comments  and  requests  for  a 
public  meeting  should  be  received  on  or 
before  January  17,  1994. 
ADDRESS:  Comments  and  meeting 
requests  should  be  sent  to  the  Nevada 
State  Director,  BLM,  P.O.  Box  12000, 
Reno,  Nevada  89520. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vienna  Wolder,  BLM  Nevada  State 
Office,  702-785-6526. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Air  Force  has  filed  an 


application  to  withdraw  the  following 
described  public  land  from  settlement, 
sale,  location  and  entry  under  the  public 
land  laws,  including  the  mining  laws, 
subject  to  valid  existing  rights: 

Mount  Diablo  Meridian 

T.  6  S.,  R.  56  E..  unsurveyed. 

Sees.  25  and  26. 
T.  7  S.,  R.  56  E..  unsurveyed. 

Seel: 

Sec.  13.  W«/j; 

Sec.  24,  NWV,. 
T.  6  S..  R.  57  E.. 

Sec.  30,  lots  1  through  4,  E'/iW';^; 

Sec.  31.  lots  1  through  4,  E'/iW«/i,  EVi. 
T.  7  S.,  R.  57  E., 

See.  6,  loU  1  through  7,  Sv«iNEV4, 
SEV«NWV4,  EV2SWV4.  SEV«. 

The  area  aggregates  3,972.04  acres  in 
Lincoln  County. 

The  purpose  of  the  withdrawal  is  to 
ensure  the  public  safety  and  the  safe 
and  secure  operation  of  activities  in  the 
Nellis  Air  Force  Range  Complex. 

For  a  period  of  90  days  fiT)m  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  undersigned 
officer  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  sch^uled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
by  the  BLM  authorized  officer  are  any 
temporary  uses  which  will  not  interfere 
with  the  purpose  of  the  withdrawal. 

The  temporary  segregation  of  the 
lands  in  connection  with  this 
withdrawal  application  shall  not  affect 
the  administrative  jurisdiction  over  the 
lands,  and  the  segregation  shall  not  have 
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the  effect  of  authorizing  any  use  of  the 

lands. 

K0O8rt  G*  SM0|0. 

Deputy  State  Director.  Opentions. 

IFR  Doc  93-25870  FiUxl  10-15-»3;  8:45  wnl 
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National  Park  Servic* 
Buffalo  National  RIvar.  AR 

AOEMCV:  National  Park  Service.  Interior. 

ACTXM:  Designation  of  24,464  Acres  of 
Potential  Wilderness.  Bufblo  National 
River.  Arkansas. 

Public  Law  Number  95-625.  approved 
November  10. 1978.  designated  10,529 
acres  of  Buffalo  National  River  as 
wilderness  and  further  identified  an 
additional  25,471  acres  as  potential 
wilderness  additions.  These  wilderness 
designations  apply  to  f>ortions  of 
Buffalo  National  River  as  depicted  on  a 
map  entitled  "Wilderness  Plan.  Buffalo 
National  River.  Arkansas,"  numbered 
173-20.  036-B  and  dated  March  19^5 

Section  403  of  Public  Law  Number 
95-625  provided  the  process  whereby 
potential  wilderness  additions  within 
Buffalo  National  River  would  convert  to 
designated  wilderness  u{>on  publication 
in  the  Federal  Register  of  a  notice  by 
the  Secretary  that  all  uses  of  the  land 
prohibited  by  the  Wilderness  Act  (Pub. 
L  Number  88-577)  have  ceased. 

The  National  Park  Service  has 
determined  that  all  non-Federal 
interests  aiKl  uses  prohibited  by  the 
Wilderness  Act  have  been  eliminated  on 
all  potential  wilderness  additions 
within  the  park  with  the  exception  of 
those  portions  of  tracts  66-104.  24-101. 
24-103,  25-106.  25-107.  30-114. 32- 
111,  38-117,  and  80-100  (an  area  of 
approximately  1,007  acres)  which  are 
within  the  boundaries  of  the  Buffalo 
National  lliver  wilderness  area.  Tract 
numbers  refer  to  National  I^k  Service 
map  number  173-30,  segments  24,  25, 
28.  30.  32.  66.  and  80  are  available  at  the 
following  locations: 

National  Park  Service.  P.O.  Box  37127, 

Washington.  DC  20013-7127 
National  Park  Service.  Southwest 
Regional  Office,  P.O.  Box  728.  Santa 
Fe.  New  Mexico  87504-0728 
Superintendent,  Buffalo  National  River, 
P.O.  Box  1173,  Harrison,  Arkansas 
72602. 

While  these  excluded  tracts  pose  no 
significant  threat  to  designated 
wilderness  or  the  ability  of  the  National 
Park  Service  to  preserve  wilderness 
values  Mrith  designated  wilderness,  they 
will  remain  as  potential  wilderness 
additions  until  all  uses  conflicting 


provisions  of  the  Wilderness  Act  have 
ceased. 

In  that  all  of  the  potential  wilderness 
additions  identified  in  Public  Law 
Number  95-625,  with  the  exception  of 
the  tracts  identified  above,  now  fully 
comply  with  the  instructions  contained 
in  section  403  of  the  law.  this  notice 
hereby  changes  the  status  of  24,464 
acres  of  the  potential  wilderness 
additions  to  designated  wilderness.  This 
acreage  will,  accordingly,  be  added  as  a 
component  of  the  National  Wilderness 
Preservation  System  and  bring  the  total 
designated  wilderness  acreage  within 
Buffalo  National  River  to  34.993  acres. 
An  acreage  of  1.007  will  remain  as 
potential  wilderness. 

Dated:  September  28, 1993. 
Roger  G.  Kmnntdy, 
Director.  National  Park  Service. 
IFR  Doc  93-2S4S8  Filed  lO-lS-93.  8:45  ami 

MLUNO  COM  4at«-7»-M 


Denall  South  Slope  Development 
Concept  Plan  and  Draft  Environmental 
Impact  Statement,  Denall  National  Park 
and  Preserve,  AK;  Extension  of 
Comment  Period 

AGENCY:  National  Park  Service,  Interior. 

ACnOH:  Deadline  for  public  comment 
period  extended  for  Denali  South  Slope 
development  concept  plan  and  draft 
environmental  impact  statement.  Denali 
National  Park  and  Preserve. 

SUMMARY:  In  response  to  pubhc 
comment,  the  comment  period  for  the 
Denali  South  Slope  development 
concept  plan  and  environmental  impact 
statement  has  been  extended  to 
November  1.  1993.  Additional  public 
meetings  have  been  scheduled  at  7:30 
p.m.  on  October  11th  at  the  Alaska 
Public  Lands  Information  Center. 
Fairbanks.  Alaska;  on  October  12lh  at 
the  Elementary  School.  Talkeetna, 
Alaska;  on  October  13th  at  the 
Elementary  School.  Trapper  Creek, 
Alaska;  and  on  October  14th  at  the 
Community  Center,  Cantwell.  Alaska. 
Persons  wishing  to  provide  additional 
comments  should  address  such 
comments  to  the  Superintendent,  Denali 
National  Park  and  Preserve.  Alaska 
99755-0009. 

FOR  FURTHER  INFORMAT)ON  CONTACT:  Russ 

Berry.  Superintendent,  Denali  National 

Park  and  Preserve,  P.O.  Box  9,  Denali 

Park,  Alaska  99755-0009.  Phone  (907) 

683-2294. 

Paul  R.  Anderson, 

Acting  Regional  Director. 

IFR  Doc.  93-25488  Filed  10-15-93;  8:45  ami 

BtUJNO  COM  431»-7»^ 


General  Management  Plan,  Lava  Beds 
National  Monument.  CA;  Notice  of 
Intent  To  Prepare  an  Environmental 
Impact  Statement 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 

SUMMARY:  The  National  Park  Service 
will  prepare  a  General  Management 
Plan/Environmental  Impact  Statement 
(GMP/EIS)  for  Lava  Beds  National 
Monument,  California  and  initiate  the 
scoping  process  for  this  document.  This 
notice  is  in  accordance  with  40  CFR 
1501.7  and  40  CFR  1508.22,  of  the 
regulations  of  the  President's  Council  on 
Environmental  Quality  for  the  National 
Environmental  Policy  Act  of  1969, 
Public  Law  91-190. 

BACKGROUND:  The  purpose  of  the  CMP/ 
EIS  will  t>e  to  state  the  management 
philosophy  for  the  monument  and 
provide  strategies  for  addressing  major 
issues  facing  the  monument  consistent 
with  management  objectives.  Two  types 
of  strategies  will  be  presented  in  the 
GMP:  (1)  Those  required  to  properly 
manage  cultural  and  natural  resources; 
and  (2)  those  required  to  provide  for 
safe,  accessible  and  appropriate  use  of 
those  resources.  Based  on  these 
strategies,  the  GMP  will  identify  the 
programs,  actions  and  support  facilities 
needed  for  their  implementation. 

Persons  wishing  to  comment  or 
express  concerns  on  the  management 
issues  and  future  management  dirt^lion 
of  Lava  Beds  National  Monument 
should  address  these  to  the 
Superintendent,  Lava  Beds  National 
Monument,  P.O.  Box  867,  Tule  Lake.  CA 
96134.  The  public  scoping  sessions  will 
be  scheduled  as  needed  and  notice 
given  in  the  press.  Questions  regarding 
the  plan  and  times  of  scoping  sessions 
should  be  addressed  to  the 
superintendent  either  by  mail  to  the 
above  address,  or  by  telephone  at  (916) 
667-2282.  Comment  on  the  scoping  of 
the  proposed  GMP/HS  should  be 
received  no  later  than  December  15, 
1993. 

Public  scoping  sessions  will  be 
scheduled  as  needed  and  notice  given  in 
the  press. 

Tne  responsible  official  is  Stanley  T. 
Albright.  Regional  Director.  Western 
Region.  National  Park  Service.  The  draft 
GMP/EIS  is  expected  to  be  available  for 
public  review  in  mid-summer  1994,  and 
the  final  GMP/EIS  and  Record  of 
Decision  completed  in  the  spring  of 
1995. 

Dated:  October  1.1993. 
Stanley  T.  Albright, 
Regional  Director.  Western  Region. 
IFR  Doc  93-25489  Filed  10-15-93;  8  45  ami 
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Ck>lden  Gate  National  RacmatkNi  Area 
and  Point  Reyes  National  Seashore 
Advisory  Commission;  Notice  of 
Meetings 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  meetings  of  the  Golden  Gate 
National  Recreation  Area  (GGNRA) 
Advisory  Commission  will  be  held 
between  October  21  and  December  11. 
1993  on  the  National  Park  Service  Draft 
General  Management  Plan  Amendment 
for  the  Presidio  of  San  Francisco.  The 
Advisory  Commission  was  established 
by  Public  Law  92-589  to  provide  for  the 
free  exchange  of  ideas  between  the 
National  Park  Service  and  the  public 
and  to  facilitate  the  solicitation  of 
advice  or  other  counsel  from  members 
of  the  public  on  problems  pertioent  to 
the  National  Park  Service  systems  in 
Marin,  San  Francisco  and  San  Mateo 
Counties. 

i  A  public  meeting  will  be  held  on 
Thursday,  October  21, 1993  at  730  p.m. 
at  Cowell  Theater,  Fort  Mason  Center, 
Pier  2.  Marina  and  Buchanan  Streets  in 
San  Francisco,  at  which  the  National 
Park  Service  will  present  the  Draft 
General  Management  Plan  Amendment 
and  Envirormiental  Impact  Statement 
for  the  Presidio.  The  presentation  will 
include  a  description  of  the  main 
elements  of  the  National  Park  Service 
proposal  for  the  future  of  the  Presidio, 
and  a  description  of  the  main  features 
of  the  draft  Environmental  Impact 
Statement.  In  addition,  an 
implementation  docimient  focusing  on 
the  economic  and  management  aspects 
of  the  Presidio  conversion,  and  a 
transportation  planning  summary  will 
be  also  be  described. 

Other  agenda  items  for  the  October 
21, 1993,  meeting  include  a  public 
discussion  of  Army  reuse  proposals  for 
the  Presidio,  and  a  briefing  on  several 
other  issues  of  public  concern  afiecting 
the  Golden  Gate  National  Recreation 
Area. 

In  November  and  December,  the 
Advisory  Commission  will  hold  public 
hearings  at  five  locations  in  tbe  Bay 
Area  to  hear  comments  on  issues  and 
concerns  relating  to  the  Draft  General 
Management  Plan  for  the  Presidio,  and 
the  accompanying  draft  HS.  The  public 
is  invited  to  provide  comment  at  one  of 
the  locations  listed  below.  The  comment 
p<anod  on  the  Draft  Plan  will  end  oa 
December  21, 1993. 

Presidio  General  Management  Plan 
Amendment/HS  Public  Comment 
Meetings 

San  Francisco:  Saturday,  November  20, 
9:30  a.m.,  at  Roosevelt  Middle  School, 


460  Arguello,  Arguello  et  Geary  Blvd. 

San  Francisco; 
Marin  County:  Tuesday,  November  23. 

7:30  p.m.  at  Board  of  Supervisors 

Chambers,  room  322,  Marin  Gvic 

Center,  San  Rafael; 
Peninsula  and  South  Bay:  Tuesday. 

November  30.  7:30  p.m.  at  Palo  Aho 

Qty  Council  Chambers,  Palo  Alto  City 

Hall,  250  Hamilton  Avenue,  1st  Floor. 

Palo  Alto  (near  Pak>  Alto  CalTtain 

station): 
East  Bay:  Thursday.  December  2,  7:30 

p.m.  at  the  BART  Board  Room,  800 

Madison  St..  Lake  Merritt  BART 

Station.  Oakland; 
San  Francisco:  Saturday.  December  11, 

9:30  a.m.  at  Marina  Middle  School, 

3500  Fillmore,  Comer  of  Chestnut  St. 

and  Fillmore  St.,  San  Francisco. 

For  purposes  of  public  record 
keeping,  these  meetings  will  collectively 
constitute  a  single  meeting.  At  each 
location  a  brief  presentation  of  the  Draft 
General  Management  Plan  for  the 
Presidio  will  be  provided,  followed  by 

Eublic  comments.  Public  conunents  will 
9  limited  to  three  minutes  per  speaker, 
but  written  comments  of  any  length  will 
be  accepted. 

These  public  meetings  are  opened  to 
all  environmental,  neighborhood,  and 
community  groups  and  individuals 
wishing  to  be  involved  in  the  planning 
process  for  the  Presidio  of  San  Prandsco 
as  a  national  park. 

A  profile  summary  of  the  draft 
General  Management  Pkm  Amendment 
will  be  mailed  to  those  who  have 
previously  expressed  interest  in  the 
Presidio  planning  process.  Copies  of  the 
summary  and  other  Presidio  planning 
document  can  be  obtained  by  writing  to 
Presidio  Information  Center,  P.O.  Box 
29022,  Presidio  of  San  Fraiudsco. 
CaUfomia  94129. 

These  meetings  will  bo  recorded  for 
documentation  and  transcribed  for 
dissemination.  Minutes  of  the  meeting 
will  be  available  to  the  public  after 
approval  by  the  full  Advisory 
Commission.  A  transcript  will  be 
available  after  December  31. 1993.  For 
copies  of  the  minutes,  contact  the  Sta£f 
Assistant,  Golden  Gate  National 
Recreation  Area.  Building  201,  Fort 
Mason,  San  Fremcisco,  California  94123. 

Dated:  October  1, 1993. 
Lewis  S.  Albert. 

Acting  Regional  Director,  Western  Hegian. 
(FR  Doc.  93-25487  nied  10-1 5-93;  8:43  am} 
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National  Capital  Region.  Putalc  Affairs; 
Notice  of  Public  Meeting 

The  National  Park  Service  is  seeking 
public  conmients  and  suggestions  on  the 


planning  of  the  1993  Christraes  Pageant 
of  Peace,  which  opens  December  9  on 
the  Ellipse,  south  of  the  White  House. 

A  pubUc  meeting  will  be  held  at  the 
Park  Service's  National  Capital  Region 
Building  in  East  Potomac  Park  at  1100 
Ohio  Drive,  SW.,  Room  234,  at  10  am.. 
October  22, 1993. 

Persons  who  would  like  to  comment 
at  the  meeting  should  notify  the 
National  Park  Service  by  October  15,  by 
calling  the  Office  of  Pubhc  AHairs 
between  9  a.m.  md  4  pjn..  weekdays  at 
(202)  619-7225.  Persons  who  carmot 
attend  the  meeting  may  send  written 
comments  to  Regional  Director,  National 
Capital  Region.  1100  C»iio  Drive,  SW.. 
Washington.  DC  20242.  Written 
comments  will  be  accepted  until 
November  5,  1993. 

Dated  October  5. 1993. 
Robert  SUnKHi, 

Regional  Director.  Notional  Capital  Bepom. 
[FR  Doc  93-25459  Filed  l&-lS-a3;  S:43  kbI 
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INTERNATIONAL  TRADE 
COMMISSION 

pnvestigstioe  Na  731-TA-e24  (FInaq] 

Certain  Helicai  Sprir>g  Lockwashers 
From  the  People's  tieQutUe  of  China 

Determination 

On  the  basis  of  the  record  ■  developed 
in  the  subject  investigation,  the 
Commission  determines,  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is 
materially  injured  or  threateited  %irith 
material  injury  by  reason  of  imports 
from  the  People's  Republic  of  China  of 
certain  helical  spring  lockwashers, 
provided  for  in  subheading  7318.21.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  have  been  found 
by  the  Department  of  Commerce  to  be 
sold  in  the  United  States  at  less  than  fui 
value  (LTFV).J 

Background 

Tbe  Commission  instituted  this 
investigation  effective  April  27, 1993, 
following  a  preUmlnary  determination 
by  the  Department  of  Commerce  that 
imports  of  certain  helical  spring 


■  Tbe  fMwd  i«  dafined  in  MC  307  J(l)  of  tfa* 
ConmuMioB'i  KuIm  at  Pactice  nd  ftocwha>  tl9 
CFR  207.2(0). 

3  C3iaiaa>n  Newqain,  ( 
CommiMiiNMr  htasua «' 
in  tbe  United  SMm  la  tkvMtaaad  wWh  ammtM 
injury  Cnmmiiiio—  Bwaibleid  Commiwlnnwi 
Oawford  detennlne  tfa«  aa  li>dMe7  in  th*  IhilXid 
States  ia  matanaily  tx^rad;  oad  Vic*  Ch«innM 
Watson  disaanti. 
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lockwashers  from  the  People's  Republic 
of  China  were  being  sold  at  LTFV 
within  the  meaning  of  section  733(b)  of 
the  Act  (19  U.S.C.  1673b(b)).  Notice  of 
the  institution  of  the  Commission's 
investigation  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission. 
Washington,  1X3,  and  by  publishing  the 
notice  in  the  Federal  Register  of  May  3. 
1993  (58  FR  26347).  The  hearing  was 
held  in  Washington.  DC.  on  May  13. 
1993,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  October 
8, 1993.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
2684  (October  1993),  entitled  "Certain 
Helical  Spring  Lockwashers  From  the 
People's  Republic  of  China: 
Investigation  No.  731-TA-624  (Final)." 

Issued:  October  12, 1993. 

By  order  of  the  Commission. 
Donna  R.  Koehnks, 
Secretary. 
[FR  Doc.  93-25416  Filed  10-15-93;  8:45  am) 

BILUNO  COOe  7030-02-^ 

pnvestlgatton  No.  731-TA-61S  (Final)] 

Portable  Electric  Typewriters  From 

Singapore 

Detennination 

On  the  basis  of  the  record  *  developed 
in  the  subject  investigation,  the 
Commission  determines.'  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
firom  Singapore  of  portable  electric 
tjrpewriters.  provided  for  in 
subheadings  8469.10.00  and  8469.21.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States.^  that  have  been  found 


>  The  racord  i«  defined  In  aec  207.2(0  of  the 
Conunission'*  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 

JQjalnnan  ^4ewqui»t  and  Vice<iainnan  Watson 
dissenting. 

>  For  purpose*  of  this  Investigation,  portable 
electric  typewriters  are  defined  as  machines  that 
produce  letters  and  characters  in  sequence  directly 
on  a  piece  of  paper  or  other  meciia  firara  a  keyboard 
input  and  meeting  the  following  criteria.  They  must 
(1  j  be  easily  portable,  with  a  handle  and/or  carrying 
case,  or  similar  mechanism  to  facilitate  their 
portability;  (2)  be  electric  regardless  of  source  of 
power.  (3)  be  comprised  of  a  single,  integrated  unit 
(e.g.,  not  in  two  or  more  pieces):  (4)  have  a  keyboard 
embedded  in  the  chassis  or  frame  of  the  machine; 
(S)  have  a  built-in  printer  (6)  have  a  platen  (roller) 
to  accommodate  paper,  and  (7)  only  accomiiiodate 
their  own  dedicated  or  captive  software,  if  any. 


by  the  Department  of  Commerce  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  February  8, 1993, 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  portable  electric  typewriters 
from  Singapore  were  being  sold  at  LTFV 
within  the  meaning  of  section  733(b)  of 
the  Act  (19  U.S.C.  1673b(b)).  Notice  of 
the  institution  of  the  Commission's 
investigation  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of  MartJi 
25, 1993  (58  F.R.  16205).  The  hearing 
was  held  in  Washington,  DC,  on  June 
25. 1993.  and  all  persons  who  requested 
the  opportunity  were  permitted  to 
appear  in  person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on 
September  24. 1993.  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  2681  (September  1993). 
entitled  "Portable  Electric  Typewriters 
from  Singapore:  Investigation  No.  731- 
TA-515  (Final)." 

Issued:  October  12, 1993. 

By  order  of  the  Conunission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  93-25452  Filed  10-15-93;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Doctcet  No.  32365] 

Decatur  Junction  Railway  Co. 
and  Operation  Exemption — Lines  in 
Illinois 

Decatur  Junction  Railway  Co. 
(Decatur),  a  noncarrier,  has  filed  a 
notice  of  exemption  to  lease  and 
operate:  (1)  approximately  17  miles  of 
rail  line  between  milepost  A  728.00  at 
Assumption,  IL  and  milepost  A  745.54 
near  Elwin,  IL.  owned  by  Central 
Illinois  Shippers,  Inc.;  and  (2) 
approximately  13  miles  of  rail  line 
between  milepost  14.22  at  Cisco,  IL  and 
milepost  27.63  at  Green's  Switch.  IL, 
owned  by  Cisco  Cooperative  Grain 
Company.i  Decatur  has  acquired 


incidental  trackage  rights  over  lines  of 
the  Illinois  Central  Railroad  between 
Decatur.  IL  and  Elwin,  IL,  and  between 
Decatur,  IL  and  Green's  Switch,  IL,  in 
order  to  connect  the  two  lines.  The 
parties  expected  to  consummate  the 
proposed  transaction  on  or  after  October 
3. 1993. 

This  transaction  is  related  to  a  notice 
of  exemption  concurrently  filed  in 
Finance  Docket  No.  32367,  Pioneer 
Railcorp. — Continuance  in  Control 
Exemption — Decatur  Junction  Railway 
Co.,  in  which  Pioneer  Railcorp. 
(Pioneer)  seeks  to  continue  in  control  of 
IDecatur  and  six  other  class  III  railroads 
upon  Decatur  becoming  a  cla$s  III  rail 
carrier.2 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Robert  J. 
Calhoun,  Sullivan  &  Worcester,  suite 
1000, 1025  Connecticut  Avenue,  NW., 
Washington,  DC  20036. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  October  6, 1993. 

By  the  Comicission.  David  M.  Konschnik. 
Director,  Office  of  I'rtKeedings. 
Sidney  L.  Strickland.  Jr., 
Secretaiy. 
[FR  Doc.  93-25500  Filed  10-15-93;  8:45  am) 

BIUJNQ  COOE  703S-01-M 


[Finance  Docket  No.  32367] 

Pioneer  Railcorp.— Continuance  in 
Control  Exemption — Decatur  Junction 
Railway  Co. 

Pioneer  Railcorp.  (Pioneer),  a 
noncarrier  holding  company,  has  filed  a 
notice  of  exemption  to  continue  in 
control  of  Decatur  Junction  Railway  Co. 
(Decatur),  upon  Decatur  becoming  a 
class  m  shortline  rail  carrier. 

Decatur,  a  noncarrier,  has 
concurrently  filed  a  notice  of  exemption 
in  Finance  Docket  No.  32365,  Decatur 
Junction  Railway  Co. — Lease  and 
Operation  Exemption — Lines  in  Illinois, 
to  operate  under  lease  approximately  17 


<  These  lines  are  presently  being  operated  under 
contract  by  Indiana  Hi-i^il  Corporation  (Indiana 
Hi-Rail).  Decatur  will  commence  operations  in 


place  of  Indiana  Hi-Rail  without  any  break  in 
service. 

>  Pioneer,  a  non-carrier  holding  company,  owns 
too  percent  of  the  stock  of  Decatur.  Pioneer  also 
owns  and  controls  the  following  nonconnecting 
shortline  rail  carriers:  Wabash  ft  Grand  River 
Railway  Co..  Alabama  Railroad  Co..  Fort  Smith 
Railroad  Co.,  Natchez  Trace  Railroad,  West  Jersey 
Railroad  Co..  and  Alabama  ft  Florida  Railway  Co. 
Control  by  Pioneer  of  these  rail  carriers  was 
previously  exempted  in  Finance  Docket  Nos.  31622. 
31894.  31944.  32046,  and  32178. 


Federal  Register  /Vol  58.  Na  199  /  Monday.  October  18.  1993  /  Notkes 


53749 


miles  of  rail  line  owned  by  Central 
Illinois  Shippers,  Inc.  and 
approximately  13  miles  of  rail  line 
owned  by  Cisco  Cooperative  Grain 
Company,  in  the  State  of  Ulinots. 
Decatur  has  acquired  incidental  trackage 
rights  over  rail  lines  owned  by  lUincis 
Central  Railroad  in  order  to  connect  the 
two  lines  being  teased  and  operated. 
Decatur  expects  that  transaction  to  be 
consummated  on  or  after  October  3. 
1993. 

Pioneer  owns  and  controls  six  other 
nonconnecting  class  III  rail  carriers: 
West  Jersey  Railroad  Co.,  operating  in 
New  jersey.  Wabash  A  Grand  River 
Railway  Co..  operating  in  Missouri;  Fort 
Smith  Railroad  Co..  operating  in 
Arkansas;  Alabama  Railroad  Co., 
operating  in  Alabama;  Natchez  Trace 
Railroad,  operating  in  Mississippi  and 
Tennessee;  and  Alabama  4  Florida 
Railway  Co.,  operating  in  Alabama. 

Pioneer  states  that:  (1)  the  properties 
operated  by  these  seven  carriers  do  not 
connect  with  each  other  (2)  the 
continuance  in  control  is  not  a  part  of 
a  series  of  anticipated  transactions  that 
would  connect  the  seven  railroads  with 
each  other  or  any  railroad  in  their 
corporate  family;  and  (3)  the  transaction 
does  not  involve  a  class  I  carrier. 
Therefore,  the  transaction  is  exempt 
from  the  prior  approval  requirements  of 
49  U.S.C.  11343.  See  49  CFR 
1180.2(dK2). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry. — Control — Brooklyn  Eastern  Dist., 
360  I.C.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  autonutically  stay  the 
transaction.  Pleadings  must  be  Hied 
with  the  Commission  and  served  on: 
Robert  J.  Calhoun.  Sullivan  &  Worcester, 
suite  1000,  1025  Connecticut  Avenue. 
NW..  Washington,  IX:  20036. 

Decided:  October  6. 1993. 

By  the  Commrsstoo.  David  M.  Konschoik, 
Director.  Office  of  Proceedings. 

Sidney  L.  Sirickiaad.  |r^ 

SecTfttary. 

IFR  Doc.  93-255OT  Filed  10-15-93;  845 am) 

BILUNO  COOKTWI  W  M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consetrt  Decree 
in  United  States  v.  General  Foods 
Corp.,  etaL 

In  accordance  with  Department 
po  icy,  notice  is  hereby  given  that  oa 


October  1. 1993.  a  propoaed  Consent 
Decree  in  United  States  v.  General 
Foods  Corp..  et  al.,  was  lodged  in  the 
United  States  District  Court  for  the 
Western  District  of  Michigan.  Qvil 
Action  No.  l:90-CV-397. 

The  Complaint  in  this  enforcement 
action  was  filed  in  May  1990  pursuant 
to  Section  107  of  the  Comptehensive 
Environmental  Response. 
Compensation,  and  Liability  Act.  42 
U.S.C.  9607,  for  recovery  of  response 
costs  incurred  by  the  United  States  in 
responding  to  hazardous  substaixies  at 
the  Verona  Well  Field  site  in  Battie 
Creek,  Michigan.  Under  the  terms  c^  the 
proposed  Consent  Decree,  the  settling 
defendants  will  pay  the  United  States 
$5.2  million  of  the  approximately  $6.6 
million  in  unreimbursed  response  costs. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Conunents  should  be 
addressed  to  the  Assistant  AttcRney 
General,  U.S.  Department  of  Justice. 
Washington,  DC  20530.  and  should 
refer  to  United  States  v.  General  Foods 
Corp.  et  al..  DO)  Ref.  #90-11-3-626. 

Toe  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Western  District  of 
Michigan.  399  Federal  Building.  110 
Michigan,  NW..  Graod  Rafnds. 
Michigan,  and  at  the  offices  of  the  US. 
Environmental  Protection  Agency. 
Region  V,  77  West  Jackson  Hvd.. 
Chicago.  Illinois.  Copies  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street.  NW.,  4th 
Floor,  Washington,  DC  20005,  (202) 
624-0892.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $6.25 
(25  cents  per  jjage  reproduction  costs), 
payable  to  the  "Consent  Decree 
Library." 
Lois  ).  Schifler, 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  93-25128  Filed  10-15-93;  8:45  ami 

BILUNG  COOC  4410-OWM 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANTTIES 

Change  In  Program  Panet  Mee<hig 

agency:  National  Endowment  ior  the 

Humanities,  NFAH. 

The  meeting  of  the  Humanities  Panel 
scheduled  for  October  28-29, 1993  and 
published  in  the  Federal  Register  on 
September  28. 1993.  at  pa^a  50572  has 
been  changed  to  October  29. 1993.  The 
meeting  will  review  applications 
submitted  to  Humanities  Projects  in 


Media  Program  Cor  the  September  10, 
1993  deadline. 
David  C  FUwr, 

Advisory  Committee,  Marwgpment  Offker. 
IFR  Doc.  93-25415  FUed  10-15-93; 845 am) 
HLUNQ  COOC  naa-oMi^ 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  of  Via 
Subcommittee  on  Thermal  Nydrauffe 
Pt>enomena 

The  ACRS  Subcommittee  on  Thermal 
Hydraulic  Phenomena  will  hold  a 
meeting  on  October  28. 1993,  in  room 
P-110.  7920  Norfolk  Avenue.  Bethesde. 
MD. 

The  entire  meeting  will  be  opeo  to 
public  attendance,  with  the  exception  of 
p>ortions  that  may  be  closed  to  discuss 
information  deemed  proprietary  to  the 
Westinghouse  Electric  Corporation  (5 
U.S.C.  552b(c)(4)). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday,  October  28,  199^-S:30a.m. 
until  the  conclusion  of  business. 

The  Subcommittee  will  review 
selected  asjpects  of  the  NRC-RES- 
sponsored  ROSA-V  confirmatory  test 
program  being  developed  in  support  of 
the  Westinghouse  AP600  passive  plant 
design  certification  e^ort.  Specific 
review  topics  will  inchide:  Fadhty 
design  modifications  and  additions,  the 
test  matrix,  and  iustnuDentalioo  and 
controls.  Also,  the  Subcomnuttee  will 
discuss  the  status  of  the  RES  contract 
with  Purdue  University  to  perform 
integral  thermal-hydraulic  testing  in 
support  of  the  G£  SBWR  passive  plant 
design.  The  purpose  of  this  meeting  is 
to  gather  information,  anaiyae  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  dehberatioa  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  pubhc  with  the 
concurrence  of  the  Subconunittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  EUectronic  recordings  will 
be  permitted  only  daring  those  portians 
of  the  meeting  that  are  open  to  the 

Eublic.  and  questior»  may  be  asked  only 
y  members  of  the  Subcommktee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

Ehihng  the  initial  portion  of  the 
meeting,  the  Subcosmnittee,  along  with 
any  of  its  consultants  who  may  be 
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present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
and  its  contractors,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer.  Mr. 
Paul  Boehnert  (telephone  301/492- 
8558)  between  7:30  a.m.  and  4:15  p.m. 
(EDT).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  five  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  that  may  have 
occurred. 

Dated:  October  8, 1993. 
Sam  Duraiswuny, 
Chief,  Nudear  Feactors  Branch. 
|FR  Doc.  93-25444  Filed  10-15-93:  B:4S  am] 
aiLUNO  COM  Tat»-«i-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releaaa  No.  34-33035;  File  No.  SR-Amex- 
93-25] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc.; 
Relating  to  the  UsUng  and  Trading  of 
Options  on  the  North  American 
Telecommunications  Index 

October  8. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  September  8. 1993. 
the  American  Stock  Exchange.  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I..II. 
and  III  below,  which  Items  have  been 
prepared  by  the  Amex.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  trade 
standardized  index  options  on  the  North 
American  Telecommunications  Index 
("Index"),  a  new  index  developed  by 


the  Amex  based  on  telecommunications 
industry  stocks  or  American  Depositary 
Receipts  ("ADRs")  thereon,  which  are 
traded  on  the  Amex,  New  York  Stock 
Exchange,  Inc.  ("NYSE"),  or  through  the 
National  Market  System  of  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  Automated  Quotation 
("NASDAQ")  system  ("NASDAQ/ 
NMS").  In  addition,  the  Amex  proposes 
to  amend  Commentary  .01  to  Exchange 
Rule  901C  to  reflect  that  90%  of  the 
Index's  numerical  index  value  will  be 
accounted  for  by  stocks  that  meet  the 
current  criteria  and  guidelines  set  forth 
in  Exchange  Rule  915.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  Amex.  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  belgw.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Pule 
Change 

The  Amex  has  developed  a  new 
industry-specific  index  called  The 
North  American  Telecommunications 
Index,  based  entirely  on  shares  of 
widely  held  telecommunications 
industry  stocks  or  ADRs  which  are 
exchange  or  NASDAQ/NMS  listed.'  The 
Exchange  intends  to  trade  option 
contracts  on  this  newly  developed 
Index. 

The  Index  contains  the  stocks  of 
highly-capitalized  companies  in  the 
North  American  telecommunications 
industry.  Included  in  this  group  are 
companies  in  the  U.S..  Canada  and 
Mexico  which  provide  telephone,  long 
distance,  cellular  phone,  paging,  or 
other  telecommunications  related 
services;  which  supply 
telecommunications  equipment;  or 


<  The  current  component  securities  of  the  Index 
are  stocks  or  ADRs  of  Amerilech  Corp.  ALLTEL 
Corp..  BCE  Inc..  Bell  Atlantic  Corp.,  BellSouth 
Corp.,  Sprint  Corp..  GTE  Corp.,  MQ 
Communications  Corp..  Northern  Telecom  Ltd., 
NYNEX  Coip.,  Pacific  Telesis  Group.  Southwestern 
Bell  Corp..  American  Telephone  and  Telegraph 
Corp.,  Telefbnos  De  Mexico  (ADR),  and  US  West 
Inc. 


which  Otherwise  are  involved  in  the 
telecommunications  industry. 

Index  Calculation 

The  Index  is  calculated  using  an 
"equal-dollar  weighting"  methodology 
designed  to  ensure  that  each  of  the 
component  securities  is  represented  in 
approximately  an  "equal"  dollar 
amount  in  the  Index.  This  method  of 
calculation  is  important  since  even 
among  the  largest  companies  in  the 
telecommunications  industry  there  is  a 
great  disparity  in  market  value.  For 
example,  although  the  stocks  included 
in  the  Index  represent  many  of  the  most 
highly  capitalized  companies  in  the 
telecommunications  industry,  AT&T 
currently  represents  over  24%  of  the 
aggregate  market  value  of  the  Index.  It 
has  been  the  Exchange's  experience  that 
options  on  market  value  weighted 
indexes  dominated  by  one  component 
stock  are  less  useful  to  investors,  since 
the  index  will  tend  to  represent  the  one 
component  and  not  the  industry  as  a 
whole. 

The  following  is  a  description  of  how 
the  equal-dollar  weighted  calculation 
method  works.  As  of  the  market  close 
on  January  18, 1993,  a  portfolio  of 
telecommunications  stocks  was 
established  representing  an  investment 
of  $66,667  in  the  stock  (rounded  to  the 
nearest  whole  share)  of  each  of  the 
companies  in  the  Index.  The  value  of 
the  Index  equals  the  current  market 
value  [i.e.,  based  on  U.S.  primary 
market  share)  of  the  sum  of  the  assigned 
number  of  shares  of  each  of  the  stocks 
in  the  Index  portfolio  divided  by  the 
Index  divisor.  The  Index  divisor  was 
initially  determined  to  yield  the 
benchmark  value  of  300.00  at  the  close 
of  trading  on  January  18,  1993.  each 
quarter  thereafter,  following  the  close  of 
trading  on  the  third  Friday  of  January, 
April.  July,  and  October,  the  Index 
portfolio  will  be  adjusted  by  changing 
the  number  of  whole  shares  of  each 
component  stock  so  that  each  company 
is  again  represented  in  "equal"  dollar 
amounts.  The  Exchange  has  chosen  to 
rebalance  the  Index  following  the  close 
of  trading  on  the  quarterly  expiration 
cycle  because  it  allows  an  option 
contract  to  be  held  for  up  to  three 
months  without  a  change  in  the  Index 
portfolio  while  at  the  same  time, 
maintaining  the  equal-dollar  weighting 
feature  of  the  Index.  If  necessary,  a 
divisor  adjustment  is  made  when  the 
rebalancing  occurs  to  ensure  continuity 
of  the  Index's  value.  The  newly  adjusted 
portfolio  then  becomes  the  basis  for  the 
Index's  value  on  the  first  trading  day 
following  the  quarterly  adjustment. 

The  Amex  has  had  experience  making 
regular  quarterly  adjustments  to  a 
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number  of  its  indexes  (such  as  the 
Biotechnology  and  Retail  Indexes)  and 
has  not  encountered  investor  confusion 
regarding  the  adjustments,  since  they 
are  done  on  a  regular  and  timely  basis, 
with  adequate  notice  given.  An 
information  circular  is  distributed  to  all 
Exchange  members  notifying  them  of 
the  quarterly  changes.  This  circular  is 
also  sent  by  facsimile  to  the  Exchange's 
contacts  at  the  major  options  firms, 
mailed  to  recipients  of  the  Exchange's 
options  related  information  circulars, 
and  made  available  to  subscribers  of  the 
Options  News  Network.  In  addition,  the 
Exchange  will  mclude  in  its 
promotional  and  marketing  materials  for 
the  Index  a  description  of  the  equal- 
dollar  weighting  methodology.  This 
procedure  has  been  used  effectively  for 
the  Biotechnology  Index,  another  equal- 
dollar  weighted  index  on  which  options 
trade  on  the  Exchange. 

As  noted  above,  the  number  of  shares 
of  each  component  stock  in  the  Index 
portfolio  remain  fixed  between  quarterly 
reviews  except  in  the  event  of  certain 
types  of  corporate  actions  such  as  the 
payment  of  a  dividend  (other  than  an 
ordinary  cash  dividend),  stock 
distribution,  stock  split,  reverse  stock 
split,  rights  offering,  distribution, 
reorganization,  recapitalization,  or 
similar  event  with  respect  to  the 
component  stocks.  In  a  merger  or 
consolidation  of  an  issuer  of  a 
component  stock,  if  the  stock  remains  in 
the  Index,  the  number  of  shares  of  that 
security  in  the  portfolio  may  be 
adjusted,  to  the  nearest  whole  share,  to 
maintain  the  component's  relative 
weight  in  the  Index  at  the  level 
immediately  prior  to  the  merger  or 
consolidation.  In  the  event  of  a  stock 
replacement,  the  average  dollar  value  of 
the  remaining  portfolio  components  will 
be  calculated  and  that  amount  invested 
in  the  stock  of  the  new  component,  to 
ihe  nearest  whole  share.  In  all  cases,  the 
divisor  will  be  adjusted,  if  necessary,  to 
ensure  Index  continuity. 

The  Amex  will  calculate  and  maintain 
the  Index,  and  pursuant  to  Exchange 
Rule  90lC(b)  may  at  any  time  or  from 
time  to  time  substitute  stocks,  or  adjust 
the  number  of  stocks  included  in  the 
Index,  based  on  changing  conditions  in 
the  North  American 

telecommunications  industry.  However, 
in  the  event  the  Exchange  determines  to 
increase  the  number  of  Index 
component  stocks  to  greater  than  twenty 
or  reduce  the  number  of  component 
stocks  to  fewer  than  ten,  the  Exchange 
will  give  prior  written  notice  to  the 
Commission.  In  selecting  securities  to 
be  included  in  the  Index,  the  Exchange 
will  be  guided  by  a  number  of  factors 
including  market  value  of  outstanding 


shares  and  trading  activity.  The 
eligibility  standards  for  Index 
components  are  described  below. 

Similar  to  other  stock  index  values 
published  by  the  Exchange,  the  value  of 
the  Index  will  be  calculated 
continuously  and  disseminated  every  15 
seconds  over  the  Consolidated  Tape 
Association's  Network  B. 

Expiration  and  Settlement 

The  proposed  options  on  the  Index 
will  be  European-style  2  and  cash- 
settled.  The  Exchange's  standard  option 
trading  hours  from  9:30  a.m.  to  4:10 
p.m.  (New  York  time)  will  apply.  The 
options  on  The  North  American 
Telecommunications  Index  will  expire 
on  the  Saturday  ("Expiration  Saturday") 
following  the  third  Friday  of  the 
expiration  month.  The  last  trading  day 
in  an  expiring  series  will  normally  be 
the  second  to  last  business  day 
preceding  Expiration  Saturday 
(normally  a  liiursday).  with  trading  to 
cease  at  the  close  of  business  on  such 
day. 

■The  Exchange  plans  to  list  options 
series  with  expirations  in  the  three  neeir- 
term  calendar  months  and  in  the  two 
additional  calendar  months  in  the 
January  cycle.  In  addition,  the  Exchange 
proposes  to  list  longer  term  option 
series  having  up  to  thirty-sLx  months  to 
expiration.  Ln  lieu  of  such  long-term 
options  on  a  full-value  Index  level,  the 
Exchange  also  proposes  to  have  the 
option  of  listing  long-term,  reduced- 
value  put  and  call  options  based  on  one- 
tenth  (Vioth)  the  Index's  full  value.  In 
either  event,  the  interval  between 
expiration  months  for  either  a  full-value 
or  reduced-value  long-term  option 
would  not  be  less  than  six  months.  The 
trading  of  any  long-term  options  would 
be  subject  to  the  same  rules  which 
govern  the  trading  of  all  the  Exchange's 
index  options,  including  sales  practice 
rules,  margin  requirements  and  floor 
trading  procedures  and  all  options  will 
have  European-style  exercise.  Position 
limits  on  reduced-value  long-term  North 
American  Telecommiuiications  Index 
options  would  be  ten  times  the  position 
limits  for  regular  (full  value)  Index 
options  and  would  be  aggregated  on  a 
ten  for  one  basis  with  such  options  (for 
example,  if  the  positicMi  limit  for  full 
value  options  is  8,000  contracts  on  the 
same  side  of  the  market,  then  the 
position  limit  for  the  reduced-value 
options  vriW  be  80,000  contracts  on  the 
same  side  of  the  market). 

The  Index  value  for  purposes  of 
settling  the  North  American 
Telecommimications  Index  option  will 


be  calculated  based  upon  the  opening 
prices  of  the  component  securities 
pursuant  to  the  normal  opening 
procedures  of  the  primary  exchange 
where  the  securities  are  traded  on  the 
Friday  before  Expiration  Saturday.  In 
the  case  of  securities  traded  through  the 
NASDAQ  system,  the  first  reported  sale 
price  on  the  Friday  before  Expiration 
Saturday  will  be  used.  As  trading  begins 
in  each  of  the  Index's  component 
securities,  its  opening  sale  price  is 
captured  for  use  in  the  calculation. 
Once  all  of  the  component  stocks  have 
opened,  the  Index  settlement  value  is 
then  determined.  If  any  of  the 
component  stocks  do  not  open  for 
tradLag  on  the  last  trading  day  before 
Expiration  Saturday,  then  the  prior 
day's  last  sale  price  is  used  in  the 
calculation.  1 

Eligibility  Standards  for  Index 
Components 

Amex  Rule  901C  specifies  the  criteria 
for  inclusion  of  stocks  in  an  index  on 
which  options  will  be  traded  on  the 
Exchange.  In  choosing  among  North 
America  telecommunications  industry 
stocks  that  meet  the  minimum  criteria 
set  forth  in  Rule  901C,  the  Exchange 
will  focus  only  on  stocks  that  are  traded 
on  either  the  NYSE,  Amex  (subject  to 
the  limitations  of  Rule  90lC)  or 
NASDAQ/NMS.  In  addition,  the 
Exchange  intends  to  select  stocks  that: 

(1)  Have  a  minimum  market  value  (in 
U.S.  dollars)  of  at  least  $75  million,3 
and 

(2)  Have  an  average  monthly  trading 
volume  in  U.S.  markets  over  the 
previous  six  month  period  of  not  less 
than  one  million  shares  (or  AORs). 

The  Index  currently  has  fifteen 
component  securities  (all  fifteen  of 
which  are  eligible  for  standardized 
options  trading  with  fourteen  of  the 
fifteen  ciirrently  the  subject  of 
standardized  options  trading).* 
However,  to  address  concerns  about  the 
possibility  of  manipulation  of  an  index 
containing  a  large  percentage  of  stocks 
that  do  not  meet  the  eligibility  standards 
applicable  to  stocks  eligible  for 
standardized  options  trading,  at  each 

auarterly  rebalancing,  stocks  that  meet 
le  then  current  criteria  for 
standardized  option  trading  set  forth  in 
Exchange  Rule  915  will  be  required  to 
account  for  at  least  90%  of  the  North 
American  Telecommunications  Index's 
numerical  index  value,  and  this 


'  Eun>p«an-«tyle  options  can  only  be  axerdaed 
(luring  8  specified  period  Iwfore  the  options  expire. 


3  In  the  case  of  ADRs.  this  represents  market 
value  as  measured  by  total  world-whde  shares 
outstanding. 

*  See  supra  note  1. 
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requirement  will  be  reflected  in 
Cominentary  .01  to  Exchange  Rule  901C. 

Amex  Rules  Applicable  to  Stock  Index 
Options 

Amex  Rules  900C  through  980C  will 
apply  to  the  trading  of  option  contracts 
based  on  the  Index.  These  Rules  cover 
issues  such  as  surveillance,  exercise 
prices,  and  position  limits.  Surveillance 
procedures  currently  used  to  monitor 
trading  in  each  of  the  Exchange's  other 
index  options  will  also  be  used  to 
monitor  trading  in  options  on  the  Index. 
The  Exchange  believes  that  the  Index  is 
deemed  to  be  a  Stock  Index  Option 
under  Amex  Rule  90lC(a)  and  a  Stock 
Index  Industry  Group  under  Amex  Rule 
gOOC(bKl).  With  respect  to  Exchange 
Rule  903C(b).  the  Exchange  proposed  to 
list  near-the-money  (i.e.,  within  ten 
points  above  or  below  the  current  index 
value)  options  series  on  the  Index  at  2V^ 
point  strike  (exercise)  price  intervals 
when  the  value  of  the  Index  is  below 
200  points.  In  addition,  the  Exchange 
expects  that  the  review  required  by 
Exchange  Rule  904C(c)  will  result  in  a 
position  limit  of  8,000  contracts  with 
respect  to  options  on  this  Index. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act.  in  general,  and 
section  6(b)(5),  in  particular,  in  that  it  is 
designed  to  prevent  firaudulent  and 
manipulative  acts  and  practices  and  to 
promote  just  and  equitable  principles  of 
trade. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  believes  that  the  proposed 
rule  change  will  not  impose  a  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  E£fiectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  CommissicHi  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents  the  Conunission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 


(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  p>erson,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  Nvunber  SR-AMEX- 
93-25  and  should  be  submitted  by 
November  8, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McForUnd. 

Deputy  Secretary. 

|FR  Doc  93-2S454  Filed  lO-lS-93:  8:45  am) 
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[Retesae  Na  34-33037;  Intamationai  Series 
Release  No.  590;  File  No.  SR-NASO-03- 
501 

Sen-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers;  Order  Granting  Accelerated 
Approval  to  Proposed  Rule  Change 
and  Amendment  No.  1  Thereto 
Relating  to  an  Extension  of  the  Nasdaq 
International  Service  Pilot  Program 

October  8, 1993. 

1.  Introduction 

On  September  1, 1993  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
a  proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Sectirities 
Exchange  Act  of  1934  ("Act").  15  U.S.C. 


78s(b)(l).>  The  proposed  rule  change 
would  extend  the  Nasdaq  International 
Service  Pilot  Program  for  two  additional 
years,  terminating  October  11, 1995. 
Notice  of  the  filing  of  this  proposal 
appeared  in  the  Federal  Register  on 
September  17, 1993.*  No  comment 
letters  were  received.  For  the  reasons 
discussed  below,  the  Commission  has 
determined  to  grant  accelerated 
approval  of  the  proposal. 

II.  Background 

The  existing  pilot  operation  was 
authorized  by  the  Commission's 
approval  of  File  No.  SR-NASD-90-33 
on  October  11. 1991;  3  the  Service  itself 
was  launched  on  January  20, 1992.  The 
Service  supports  an  early  trading 
session  running  from  3:30  a.m.  to  9  a.m. 
E.T.  on  each  U.S.  business  day 
("European  Session")  that  overlaps  the 
business  hours  of  the  London  financial 
markets.  Participation  in  the  Service  is 
voluntary  and  is  open  to  any  authorized 
NASD  member  firm  or  its  approved 
broker-dealer  affiliate  in  the  U.K.  A 
member  participates  as  a  Service  market 
maker  either  by  staffing  its  trading 
facilities  in  the  U.S.  or  the  facilities  of 
its  approved  afliliate  during  the 
European  Session.  At  present,  the 
universe  of  Service  market  makers 
consists  of  tiiree  approved  affiliates  of 
NASD  members  that  quote  continuous 
markets  in  various  Nasdaq  National 
Market  securities  during  the  European 
Session. 

m.  Description 

The  NASD  is  proposing  to  extend  the 
pilot  term,  which  expires  on  October  11, 
1993,  for  two  more  years.  During  this 
period,  the  NASD  plans  to  reevaluate 
the  Service's  operation  and  consider 
possible  enhancements  to  broaden 
market  maker  participation.  For 
example,  the  NASD  will  provide  the 
variable  opening  feature — which 
enables  a  Service  market  maker  to 
participate  during  specified  segments 
rather  than  the  entire  European 
Session — in  conjunction  with 
implementing  the  new  technology  being 
developed  for  the  Nasdaq  Stock 
Market.*  It  is  anticipated  that  this  will 
occur  during  the  second  half  of  1995. 


*  17  CFR  200.30(a)(12)  (1M2). 


'  On  September  2. 1993.  the  NASD  submitted 
Amendment  Na  1  to  the  proposed  rule  change 
explaining  the  deferred  implementation  of  the 
variable  opening  feature  of  the  Service.  See  in/ro 
note  S  and  accompanying  text. 

>  Securities  Exchange  Act  Release  No.  32860 
(September  10. 1993).  58  FR  48685. 

>  Securities  Exchange  Act  Release  No.  29812 
(October  11. 1991).  56  FR  52082  ("initial  approval 
order"). 

<The  variable  opening  feature  was  approved  In 
Securities  Exchange  Act  Release  No.  32471  (June 
16.  1993).  58  FR  32471. 
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However,  the  NASD  has  not 
implemented  this  feature  to  date.  The 
changes  has  been  incorporated  in  the 
development  of  the  technology 
migration  for  the  Nasdaq  Stock  Market 
which  encompasses  a  new 
communications  network  and  hardware 
platform  as  well  as  the  next  generation 
of  the  Nasdaq  workstation  PC.» 

IV.  Discussion 

The  Commission  believes  that  the 
'jiroposed  rule  change  is  consistent  with 
sections  llA(a)(l)  (B)  and  (C)  and 
15A(b)(6)  of  the  Act.  Subsections  (B) 
and  (C)  of  section  llA(a)(l)  set  forth  the 
Congressional  goals  of  achieving  more 
efficient  and  elective  market 
operations,  broader  availability  of 
information  with  respect  to  quotations 
for  securities,  and  the  execution  of 
investor  orders  in  the  best  market 
through  the  use  of  advanced  data 
processing  and  communications 
techniques.  Section  15A{b)(6)  requires, 
among  other  things,  that  the  NASD  rules 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principals  of 
trade,  and  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities. 
The  Commission  continues  to  view 
he  Service  as  a  significant  experiment 
n  expanding  potential  opportunities  for 
ntemational  trading  via  systems 
operated  by  the  Nasdaq  Stock  Market, 
Inc.  Accordingly,  the  Commission 
believes  that  this  pilot  operation 
warrants  an  extension  to  permit  possible 
enhancements  that  will  increase  the 
Service's  utility  to  the  investment 
JQommunity.* 

r  The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 

?ublication  of  notice  of  filing  thereof, 
he  Commission  believes  that 
accelerated  approval  is  appropriate  to 
ensure  the  continuous  operation  of  the 
Service,  which  is  set  to  expire  on 
October  11, 1993. 

.  Conclusion 

In  view  of  the  above,  the  Commission 
ias  concluded  that  the  proposed  rule 
change  is  consistent  with  sections 
llA(a)(l)  (B)  and  (C)  and  15A(b)(6)  of 
the  Act  and  that  it  is  appropriate  to 
approve  on  an  accelerated  basis  the  two 


m 


•  See  supra  note  1. 

•  The  NASD  continues  to  be  responsible  for 
supplying  the  Commission  with  the  statistical 
reports  prescribed  in  the  initial  approval  order  at 
six  monih  intervals.  The  supporting  documentation. 
however,  is  no  longer  required,  unless  otherwise 
requested  by  the  Commission. 


year  extension  of  the  Nasdaq 
International  Service,  terminating 
October  11, 1995. 

It  is  therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  be,  and  is  hereby 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 
Mai^garM  H.  McFarUnd, 
Deputy  Secretary. 

(PR  Doc  93-2S456  Filed  10-1 S-93:  8:45  am) 
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ineleaee  No.  IC-19778;  812-8512] 

Comstock  Partners  Strategy  Fund, 
Inc..  et  al.;  Notice  of  Application 

October  12, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or 

"Commission"). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  Comstock  Partners  Strategy 
Fund,  Inc.,  Comstock  Partners,  Inc.,  and 
Dreyfus  Service  Corporation. 
RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  of  the  Act 
from  sections  18(fl,  18(g),  18(i)  of  the 
Act. 

SUMMARY  Of  APPUCATION:  Applicants 
seek  an  order  that  would  amend  a  prior 
order  permitting  the  Fund  to  issue  two 
classes  of  shares  by  modifying  a 
condition. 

FIUNQ  DATE:  The  application  was  filed 
on  June  29, 1993  and  amended  on 
September  24, 1993.  Applicants  have 
agreed  to  file  an  additional  amendment, 
the  substance  of  which  is  incorporated 
herein,  during  the  notice  period. 
HEARING  OR  N0nF»CAT10N  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  of  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  8, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  aflldavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request  and  the  issues  contested. 
Persons  may  request  notification  of 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street  NW.,  Washington,  DC  20549. 


Applicants,  45  Broadway.  New  York. 
New  York  10006. 

FOR  FURTHER  MFORMATION  CONTACT:  Fran 
M.  Pollack-Matz,  Senior  Attorney,  at 
(202)  504-2801  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPI.EMENTARV  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 

Applicants'  Repretentations 

1.  Comstock  Partners  Strategy  Fund, 
Inc.  (the  "Fund")  originally  commenced 
operations  in  May  of  1988  as  a  non- 
diversified  closed-end  management 
investment  company.  At  a  special 
meeting  of  shareholders  held  on  June 
14, 1991,  a  majority  of  the  Fund's 
outstanding  shares  voted  to  approve  the 
conversion  of  the  Fund  to  an  open-end 
investment  company.  The  Fund  was 
converted  to  an  open-end  investment 
company  on  August  1, 1991. 

2.  Comstock  Partners.  Inc.  (the 
"Investment  Adviser")  is  the  investment 
adviser  for  the  Fund,  and  The  Dreyfus 
Corporation  is  the  sub-investment 
adviser  for  the  Fund.  Princeton 
Administrators  is  the  administrator  for 
the  Fund,  and  Dreyfus  Service 
Corporation  (the  "Distributor")  serves  as 
distributor  of  the  Fund. 

3.  Pursuant  to  a  previous  SEC  order 
(Investment  Company  Act  Release  No. 
18828  (July  1, 1992))  (the  "Order"), 
applicants  created  two  classes  of  shares. 
Class  A  and  Class  O.i  The  Class  A  and 
Class  O  Shares  are  identical  in  all 
material  respects,  except  that  Qass  A 
shares  are  subject  to  the  Fund's  account 
maintenance  plan  established  under 
rule  12b-l  ("Account  Maintenance 
Plan"),  and  only  the  Class  A  Shares 
have  voting  rights  with  respect  to 
matters  pertaining  to  the  Plan.  Class  O 
Shares  are  no  longer  issued  by  the  Fund 
except  in  connection  with  the 
reinvestment  of  dividends  and 
distributions  on  outstanding  Class  O 
Shares. 

4.  One  of  the  Order's  conditions 

Provided  that  the  information  provided 
y  the  Fund  for  publication  in  any 
newspaper  or  similar  listing  of  the 
Fund's  net  asset  value  of  public  offering 
price  would  present  only  information 
for  the  Gass  A  shares  and  not  the  Class 


<  In  the  Order,  the  new  class  was  referred  to  as 
Class  B  Shares  and  the  original  class  was  referred 
to  as  Class  A  Shares.  Subsequent  to  the  Order,  the 
names  of  the  classes  were  changed  to  Class  A  and 
Class  O  Shares,  respectively.  Any  refereitces  herein 
to  the  speciHc  classes  will  be  to  their  current 
names. 
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O  shares.  Applicants  believe  that 
newspaper  and  similar  listings  of 
mutual  fund  information  serve,  among 
other  things,  to  provide  existing 
shareholders  with  valuable  price  and 
other  information  in  order  to  make 
redemption  and  dividend  reinvestment 
decisions.  The  condition  has  made  it 
difficult  for  shareholders  of  the  Class  O 
shares  to  readily  monitor  their 
investments.  In  addition,  because 
newspapers  obtain  information  relating 
to  quoted  prices  of  securities  and  funds 
for  publication  from  a  central  National 
Association  of  Securities  Dealers 
Automated  Quotation  ("NASDAQ") 
database,  the  only  practical  way  to 
satisfy  the  condition  in  the  Order  was 
for  the  Fund  to  stop  furnishing 
information  on  Class  O  to  the  NASDAQ 
database.  This  prevented  brokers  from 
having  ready  access  to  this  information 
because  they  obtain  mutual  fund 
information  from  the  same  database. 
Consequently,  Class  O  shareholders 
were  unable  to  obtain  information  on 
their  shares  from  their  brokers. 

Applicants'  Legal  Analysis 

Applicants  request  an  exemptive 
order  under  section  6(c)  of  the  Act  that 
will  amend  the  Order  to  eliminate  the 
portion  of  condition  10  thereof  that 
provides  that  the  information  provided 
by  applicants  for  publication  in  any 
newspaper  or  similar  listing  of  the 
Fund's  net  asset  value  or  public  offering 
price  will  present  only  information  for 
the  Class  A  shares.  Applicants  state  that 
if  the  existing  condition  is  modified, 
there  should  be  no  more  potential 
shareholder  confusion  than  is  the  case 
with  any  fund  that  publishes 
information  with  respect  to  multiple 
classes. 

Applicants'  Conditions 

Applicants  agree  that  the  order  of  the 
SEC  granting  the  requested  relief  shall 
be  subject  to  the  following  conditions:  2 

1.  Class  O  Shares  and  Class  A  Shares 
will  represent  interests  in  the  same 
portfolio  of  investments  in  the  Fund  and 
be  identical  in  all  respects  except  as 
described  below.  The  only  differences 
between  the  Class  O  and  Class  A  Shares 
will  be  as  follows:  (a)  The  Class  O 
Shares  and  Class  A  Shares  would  have 
different  class  designations:  (b)  the  Class 
A  Shares  would  pay  all  Account 
Maintenance  Fees  payable  under  the 
Account  Maintenance  Plan;  and  (c)  only 
the  beneficial  holders  of  Class  A  Shares 
would  be  entitled  to  vote  on  matters 


>  TImm  coadiiions  are  restatsd  and  amended  from 
the  original  application.  Certain  action*  agreed  to  be 
taken  in  the  oiriginai  application  were  taken  prior 
to  implementatioo  of  the  two  clasfet  of  shares. 


pertaining  to  the  Account  Maintenance 
Flan. 

2.  The  directors  of  the  Fund, 
including  a  ma)ority  of  the  independent 
directors,  will  approve  the  proposed 
arrangement.  The  minutes  of  the 
meetings  of  the  directors  of  the  Fund 
regarding  the  deliberations  of  the 
directors  with  respect  to  the  approvals 
necessary  to  implement  the  proposed 
arrangement  will  reflect  in  detail  the 
reasons  for  the  directors'  determination 
that  the  proposed  arrangement  is  in  the 
best  interest  of  both  the  Fund  and  its 
shareholders. 

3.  On  an  ongoing  basis,  the  directors 
of  the  Fund,  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  the  Fund  for  the 
existence  of  any  material  conflicts 
between  the  interests  of  the  two  classes 
of  shares.  The  directors,  including  a 
majority  of  the  independent  directors, 
shall  take  such  action  as  is  reasonably 
necessary  to  eliminate  any  such 
conflicts  that  may  develop.  The 
Investment  Adviser  and  the  Distributor 
will  be  responsible  for  reporting  any 
potential  or  existing  conflicts  to  the 
directors.  If  a  conflict  arises,  the 
Investment  Adviser  and  the  Distributor 
at  their  own  cost  will  remedy  such 
conflict  up  to  and  including  establishing 
a  new  registered  management 
investment  company. 

4.  The  directors  of  the  Fund  will 
receive  quarterly  and  annual  statements 
concerning  expenditures  pursuant  to  the 
Account  Maintenance  Plan,  complying 
with  paragraph  (b)(3)(ii)  of  rule  12b-l, 
as  it  may  be  amended  from  time  to  time. 
In  the  statements,  only  expenditures 
properly  attributable  to  the  sale  or 
servicing  of  Class  A  Shares  will  be  used 
to  justify  any  Account  Maintenance 
Fees  charged  to  the  Gass  A  Shares. 
Expenditures  not  related  to  the  sale  or 
servicing  of  Class  A  Shares  will  not  be 
presented  to  the  directors  to  justify  any 
Account  Maintenance  Fees  attributable 
to  the  Qass  A  Shares.  The  statements, 
including  the  allocations  upon  which 
they  are  based,  will  be  subject  to  the 
review  and  approval  of  the  independent 
directors  in  the  exercise  of  their 
fiduciary  duties. 

5.  Dividends  paid  by  the  Fund  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day.  and  will  be 
in  the  same  amount,  except  that  the 
Account  Maintenance  Fees  relating  to 
the  Class  A  Shares  will  be  borne 
exclusively  by  that  class. 

6.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the  two 
classes  and  the  proper  allocation  of 


expenses  between  the  two  classes  have 
been  reviewed  by  an  expert  (the 
"Expert")  who  has  rendered  a  report  to 
the  Fund,  which  has  been  provided  to 
the  staff  of  the  Commission,  that  such 
methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Fund  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act.  The  work  papers  of 
the  Expert  with  respect  to  such  reports, 
following  request  by  the  Fund  (which 
the  Fund  agrees  to  provide),  will  be 
available  for  inspection  by  the  SEC  staff 
upon  written  request  to  the  Fund  for 
such  work  papers  by  a  senior  member 
of  the  Division  of  Investment 
Management,  limited  to  the  Director,  an 
Associate  Director,  the  Chief 
Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director,  and  any 
Regional  Administrators  or  Associate 
and  Assistant  Administrators.  The 
initial  report  of  the  Expert  is  a  "Special 
Purpose"  report  on  the  "Design  of  a 
System"  3  and  the  ongoing  reports  will 
be  "reports  on  policies  and  procedures 
placed  in  operation  and  tests  of 
operating  effectiveness"  as  defined  and 
described  in  SAS  No.  70  of  the  AICPA. 
as  it  may  be  amended  from  time  to  time, 
or  in  similar  auditing  standards  as  may 
be  adopted  by  the  AICPA  from  time  to 
time. 

7.  The  applicants  have  adequate 
facilities  in  place  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends  and  distributions 
of  the  two  classes  of  shares  and  the 
proper  allocation  of  expenses  between 
the  two  classes  of  shares  and  this 
representation  will  be  concurred  with 
by  the  Expert  in  the  initial  report 
referred  to  in  condition  6  above  and  will 
be  concurred  with  by  the  Expert,  or  an 
appropriate  substitute  Expert,  on  an 
ongoing  basis  at  least  annually  in  the 
ongoing  reports  referred  to  in  condition 
6  above.  The  applicants  will  take 
immediate  corrective  measures  if  this 
representation  is  not  concurred  in  by 


»  Because  SAS  No.  70  of  the  AICPA  was  not  in 
effect  at  the  time  of  the  preparation  of  the  initial 
report  of  the  Expert,  such  initial  report  was 
prepared  In  accordance  with  SAS  No.  44  of  the 
AICPA. 


the  Expert  or  appropriate  substitute 
Expert. 

8.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
directors  of  the  Fund  with  respect  to  the 
proposed  arrangement  will  be  set  forth 
in  guidelines  which  will  be  furnished  to 
the  directors. 

9.  The  Fund  will  disclose  the 
respective  expenses,  performance  data, 
fees,  and  sales  loads  applicable  to  all 
classes  of  shares  in  its  prospectus.  The 
Fund  will  disclose  the  respective 
expenses  and  performance  data 
applicable  to  all  classes  of  shares  in 
every  shareholder  rep>ort.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Fund  as  a  whole  generally 
and  not  on  a  per  class  basis.  The  Fund's 
per  share  data,  however,  will  be 
prepared  on  a  per  class  basis  with 
respect  to  all  classes  of  shares  of  the 
Fxmd.  Because  Class  O  Shares  will  no 
longer  be  sold  (except  for  the 
reinvestment  of  dividends  and  other 
distributions  on  Class  O  Shares)  after 
the  effectiveness  of  the  N-IA 
Amendment  if  the  exemptrve  order 
requested  hereby  is  granted,  any 
advertisement  or  sales  literature  used  by 
the  applicants  relating  in  whole  or  in 
part  to  the  period  commencing  with  the 
sale  of  Class  A  Shares  (other  than  the 
Fund's  prospectus)  will  for  such  period 
be  based  upon  only  the  expenses  and/ 
or  performance  data  applicable  to  the 
Class  A  Shares.  The  information 
provided  by  applicants  for  publication 
in  any  newspaper  or  similar  listing  of 
the  Fund's  net  asset  value  and  public 
offering  price  will  present  each  class  of 
shares  separately. 

10.  The  applicants  acknowledge  that 
the  grant  of  the  requested  exemptive 
order  does  not  imply  Commission 
approval.  authcMization.  or  acquiescence 
in  any  particular  level  of  payments  that 
the  Fimd  may  make  pursuant  to  the 
Account  Maintenance  Plan  in  reliance 
on  this  exemptive  order. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  IL  McFarUnd, 

Deputy  Secretary. 

(PR  Doc  93-25453  Filed  10-15-^3;  8:45  am] 
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Shearson  Lehman  Bfotherg  MuMple 
Opportunities  Portfolio  LP.;  Notice  of 
Application  for  Deregistration 

October  12. 1993. 

AGENCY:  Seairities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Aci"). 

APPUCANT:  Shearson  Lehman  Brothers 
Multiple  Opportunities  Portfolio  LJ*. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FH.INQ  DATE:  The  application  was  filed 
on  July  7. 1993  and  an  amendment 
thereto  was  filed  an  September  15, 
1993. 

HEARING  OR  NOTIflCATION  OT  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personalty  or  by 
mail.  Hearing  requests  should  be 
received  by  the  ^C  by  5:30  p.m.  on 
November  8, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit,  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SECs  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  Two  World  Trade  Center, 
New  York,  New  York  10048. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  G.  Mari,  Senior  Special  Counsel, 
(202)  272-3030,  or  Barry  D.  Miller, 
Senior  Special  Counsel,  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  simunary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SECs 
Public  Reference  Branch. 

Applkaet't  Representatkms 

1.  Applicant  is  an  open-end,  non- 
diversified,  management  investment 
company  formed  as  a  limited 
partnership  under  Delaware  law.  On 
November  17, 1986,  applicant  registered 
as  an  investment  company  under  the 
Act  and  filed  a  registration  statement 
pursuant  to  section  8(b)  of  the  AcL  On 


that  same  date,  applicant  filed  a 
registration  statement  pursuant  to  the 
Securities  Act  of  1933  registering  an 
indefinite  number  of  shares  of 
partnership  interest.  Applicant's 
registration  statement  became  effective 
on  January  30, 1987  and  applicant's 
initial  public  offering  of  its  shares 
commenced  shortly  Uiereaiter. 

2.  On  January  7, 1992,  the  individual 
general  partners  of  appUcant,  including 
the  individual  general  partners  who  are 
not  interested  persons,  unanimously 
approved  an  Agreement  and  Plan  of 
Reorganization  (the  "Plan")  providing 
for  the  transfer,  on  May  1. 1992.  of  all 
or  substantially  all  the  assets  of 
applicant  to  Strategic  Investors  Portfolio 
("Portfolio^,  a  portfoho  of  Shearson 
Lehman  Brothers  Equity  Portfolio,  in 
exchange  for  shares  of  (he  Portfolio. 
Portfolio  is  an  affiliated  management 
investment  company  organized  as  a 
Massachusetts  business  trust.  The  Plan 
also  provided  for  the  assumption  by  the 
Portfolio  of  certain  stated  habihties  of 
applicant.  Applicant's  reorganization 
with  the  Portfolio  was  effected  pursuant 
to  rule  178-8  under  the  Act. 

3.  The  individual  general  partners 
also  approved  the  elimination  of  the 
contingent  deferred  sales  charge  and 
approved  an  exchange  privilege  with 
the  following  funds:  Shearson  L^unan 
Brothers  Aggressive  Growth  Fund, 
Shearson  Lehman  Brothers 
Appreciation  Fund,  Shearson  Lriiman 
Brothers  Fundamental  Value  Fund,      ■* 
Shearson  Lehman  Brothers  Global 
Opportunities  Fund,  Shearson  Lehman 
Brothers  Small  Capitalization  Fund, 
Shearson  Lehman  Brothers  1990t  Fund, 
and  the  Advisors  Fund  LP. 
Additionally,  the  boards  of  each  of  the 
foregoing  funds  agreed  to  waive  any 
applicable  sales  charges.  In  accordance 
with  rule  22d-l,  eecb  of  the  foregoing 
funds  printed  a  supplement  to  its 
prospectus  which  described  the  terms  of 
the  exchange  privilege. 

4.  On  or  about  March  25, 1992.  proxy 
materials  relating  to  the  Plan  were 
mailed  to  applicant's  shareholders.  On 
April  30.  1992,  a  maiority  of  the 
shareholders  of  applicant  approved  the 
Plan. 

5.  On  May  1, 1992,  pursuant  to  the 
Plan,  applicant  transferred  all.  or 
substantially  all.  of  its  assets  and  certain 
of  its  identified  liabilities  to  the 
Portfolio,  in  exchange  for  shares  of  the 
Portfolio  and  the  assumption  by  the 
Portfolio  of  certain  stated  liabihties  of 
applicant  Immediately  tiwreafter, 
applicant  liquidated  and  distributed  pm 
rata  to  its  shareholders  of  recoitl  on  May 
1, 1992,  the  shares  it  received  from  the 
Portfolio  under  the  Plan.  Each 
shareholder  of  applicant  became  a 
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shareholder  of  the  Portfolio  receiving 
shares  of  Portfolio  having  an  aggregate 
net  asset  value  equal  to  the  aggregate  net 
asset  value  of  the  shareholder's 
investment  in  applicant. 

6.  As  of  April  30, 1992,  there  were 
457.773.237  shares  of  partnership 
interest  of  applicant  outstanding,  having 
a  net  asset  value  of  $27,244,608  and  a 
per  share  net  asset  value  of  $59.52. 
There  are  no  other  classes  of  securities 
of  applicant  outstanding.  As  of  May  1, 
1992,  there  were  no  shares  of 
partnership  interest  outstanding. 

7.  Expenses  related  to  the 
reorganization,  consisting  of  accounting, 

{>rinting,  administrative  and  certain 
egal  expenses,  amounted  to 
approximately  $15,400.  Applicant  and 
Portfolio  each  bore  $7,700  of  those 
expenses. 

8.  To  effect  the  dissolution  of 
applicant  as  a  Delaware  limited 
partnership,  a  Certificate  of  Cancellation 
of  Certificate  of  Limited  Partnership  will 
be  filed  on  behalf  of  applicant  with  the 
Delaware  Secretary  of  State. 

9.  At  the  time  of  filing  the  application, 
applicant  had  no  assets  or  liabilities. 
Applicant  has  no  shareholders  and  is 
not  a  party  to  any  litigation  or 
administrative  proceeiding.  Applicant  is 
not  engaged  in.  and  does  not  propose  to 
engage  in.  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  91-25455  Filed  10-15-93;  8.45  am] 

BILUMQ  COOC  M10-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  #2662, 
Amendment  #8] 

Illinois;  Declaration  of  Disaster  Loan 
Area 

The  above-numbered  Declaration  is 
hereby  amended  to  give  notice  that, 
effective  October  1, 1993,  the  incident 
period  has  been  reopened  for 
Alexander,  Calhoun.  Greene.  Jackson, 
Jersey,  Madison,  Monroe,  Morgan. 
Randolph,  Scott,  St.  Clair,  and  Union 
Counties  in  the  State  of  Illinois.  The 
incident  period  for  these  coimties  is 
April  13, 1993  and  continuing. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
November  15, 1993  and  for  economic 
injury  the  deadline  is  April  11, 1994. 

The  economic  injury  number  for 
Illinois  is  793200. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  October  5, 1993. 
Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

|FR  Doc.  93-25442  Filed  10-15-93;  8:45  am] 

BILUNQ  COOC  a02S-01-M 

[Declaration  of  Disaster  Loan  Area  #2679] 

Indiana;  Declaration  of  Disaster  Loan 
Area 

The  above-numbered  Declaration  is 
hereby  amended,  effective  September 
24. 1993.  to  include  Morgan  County  in 
the  State  of  Indiana  as  a  disaster  area  as 
a  result  of  damages  caused  by  severe 
storms  and  fiooding  August  16-17. 
1993. 

In  addition,  applications  for  economic 
injury  loans  bom  small  businesses 
located  in  the  contiguous  counties  of 
Brown,  Johnson,  Marion,  and  Monroe  in 
Indiana  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location. 

Any  counties  contiguous  to  the  above- 
named  primary  county  and  not  listed 
herein  have  been  previously  declared. 

All  other  information  remains  the 
same.  i.e..  the  termination  date  for  filing 
applications  for  physical  damage  is 
November  9. 1993  and  for  economic 
injury  the  deadline  is  June  10, 1994. 

The  economic  injury  nimiber  for 
Indiana  is  804600. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  October  5. 1993. 

Bernard  Kulik, 

Assistant  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  93-25441  Filed  10-15-93;  8:45  am] 

8IUJN0  COM  tOaS-OI-M 

[Declaration  of  Disaster  Loan  Area  •2685] 

Oregon;  Declaration  of  Disaster  Loan 
Area 

Klamath  County  and  the  contiguous 
counties  of  Deschutes.  Douglas.  Jackson, 
Lake,  and  Lane  in  the  State  of  Oregon 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  an  earthquake  which 
occurred  on  September  20, 1993. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
December  6. 1993  and  for  economic 
injury  until  the  close  of  business  on  July 
6, 1993  at  the  address  Usted  below:  U.S. 
Small  Business  Administration,  Disaster 
Area  4  Office,  P.O.  Box  13795, 
Sacramento,  CA  95853-4795,  or  other 
locally  announced  locations. 


The  interest  rates  are: 

Percent 

For  Physical  Damage: 

Homeowners  with  credit  avail- 
able elsewhere 8.000 

Homeowners  without  credit 
available  elsewhere  4.000 

Businesses  with  credit  available 
elsewhere  8.000 

Businesses  and  non-profit  orga- 
nizations without  credit 
available  elsewhere 4.000 

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
able elsewhere  7.625 

For  Economic  Injury: 

Businesses  and  small  agricul- 
txiral  cooperatives  without 
credit  available  elsewhere  4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  268502  and  for 
economic  injury  the  number  is  806900. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  Octobers.  1993. 
Erskine  B.  Bowles, 
Administrator. 
[FR  Doc.  93-25439  Filed  10-15-93;  8:45  am] 

BHXINO  COOC  a02S-01-M 

[Declaration  of  Disaster  Loan  Area  f  26861 

Texas;  Declaration  of  Disaster  Loan 
Area 

Johnson  County  and  the  contiguous 
counties  of  Bosque.  Ellis.  Hill,  Hood, 
Parker,  Somervell,  and  Tarrant  in  the 
State  of  Texas  constitute  a  disaster  area 
as  a  result  of  damages  caused  by  a 
tornado  which  occurred  on  September 
13. 1993  in  the  City  of  Cleburne. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
December  6, 1993  and  for  economic 
injury  until  the  close  of  business  on  July 
6. 1994  at  the  address  listed  below:  U.S. 
Small  Business  Administration.  Disaster 
Area  3  Office.  4400  Amon  Carter  Blvd.. 
Suite  102.  Ft.  Worth.  TX  76155.  or  other 
locally  aimounced  locations. 

The  interest  rates  are: 

Percent 

For  Physical  Damage: 

Homeowners  with  credit  avail- 
able elsewhere  8.000     * 

Homeowners  without  credit 
available  elsewhere  4.000 

Businesses  with  credit  available 
elsewhere 8.000 

Businesses  and  non-profit  orga- 
nizations without  credit 
available  elsewhere  4.000 

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
able elsewhere  7.625 
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For  Economic  Injury: 
Businesses  and   tmall   agricui* 
lural     cooperatives     without 
credit  avaiUble  elsewhere  


Percent 


4000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  268612  and  for 
economic  injury  the  number  is  807000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  October  6. 1993. 
Erskine  B.  Bowles, 
Administrator. 

IFR  Doc  93-2S440  Fited  10-1&-93: 8:4S  am) 
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DEPARTMENT  OF  THE  TREASURY 

PuMic  Information  Collection 
Requirements  SutMnitted  to  0MB  for 
Review 

Octobers.  1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 


information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  ileduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Onicer  listed.  Comments  regarding  tbis 
information  collection  should  be 
addressed  to  the  C^4B  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue  NW., 
Washington.  DC  20220. 

Oflke  of  Tkriit  Supervision 

OMB  Number:  1550-0005. 

Form  Number  OTS  Forms  138. 138E. 
138F,  and  1393. 

Type  of  Review:  Extension. 

Title:  Application  for  Permission  to 
Organize  a  Federal  Association. 

Description:  The  information  provided 
by  OTS  Form  No.  138. 138E  and  138F 
is  evaluated  by  the  OTS  to  determine 
whetber  requests  by  organizing 
groups  for  permission  to  estabush  • 


new  Fedwal  association  compty  with 
applicable  Federal  laws  and  OTS 
regulations  and  policies. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  10. 
Estimated  Burden  Hours  Per 
Respondent:  145  hours,  e  minutes. 

Frequency  of  Response:  Other  (One-time 

basis  only). 

Estimated  Total  Reporting  Burden: 
1,451  hours. 

Clearance  Officer  Colleen  Devine  (202) 
906-6025.  Office  of  Thrift 
Supervision.  2nd  Floor.  1700  G. 
Street.  NW..  Washingtm.  DC  20S52. 

OMB  Reviewer  Gary  Waxman  (202) 
395-7340.  Office  of  Management  and 
BiKiget,  room  3208,  New  Executive 
Office  Building.  Washingtcm.  DC 
20503.  I 

Lois  K.  HeUand.  ' 

Departmental  Reports.  Management  Officer. 

IFR  Doc.  93-25457  Filed  10-15-W;  8:48  am) 
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Sunshine  Act  Meetings 


Fedaral  Register 

Vol.  58.  No.  199 
Monday.  October  18.  1993 


This  8«:tion  ol  th«  FEDERAL  REGISTER 
contains  nolioM  o(  meetings  published  under 
the  'tkvenvnent  m  th»  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  562b(e)(3). 


DEFENSE  NUCLEAR  FACtLITIES  SAFETY 
BOARD 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (S 
U.S.C  552b),  notice  is  hereby  given  of 
the  Board's  meeting  described  below. 
The  Board  will  also  conduct  a  public 
hearing  pursuant  to  42  U.S.C  2286b  and 
invites  any  interested  persons  or  groups 
to  present  any  comments,  technical 
information,  or  data  concerning  current 
health  or  safety  questions  at  the  Los 
Alamos  National  Laboratory. 
TMIE  AND  DATE:  5:00  p.m..  November  10, 
1993 — Department  of  Energy 
presentations;  7:00  p.m. — Opportunity 
for  interested  persons  to  present  oral 
comments  concerning  the  matters  to  be 
considered. 

PLACE:  The  Los  Alamos  Civic 
Auditorium,  1400  Diamond  Drive,  Los 
Alamos.  New  Mexico  87544. 
STATUS:  Open.  While  the  Government  in 
the  Sunshine  Act  does  not  require  that 
the  scheduled  briefing  be  conducted  in 
a  meeting,  the  Board  has  determined 
that  an  open  meeting  in  this  specific 
case  furthers  the  public  interests 
underlying  both  the  Sunshine  Act  and 
the  Board's  enabling  legislation. 
MATTERS  TO  BE  CONSIDERED:  The  open 

Eublic  meeting  and  hearing  are  being 
eld  so  as  to  provide  the  Board  with  the 
latest  and  best  information  on  topics 
related  to  the  adequate  protection  of 
public  health  and  safety  at  the  Los 
Alamos  National  Laboratory  (LANL), 
and  to  receive  from  members  of  the 
public  any  pertinent  comments  they 
wish  to  make  on  health  and  safety 
issues  at  LANL.  The  De(>artment  of 
Energy  (DOE)  will  take  appropriate 
measures  to  safeguard  any  classified  or 
controlled  nuclear  information  it 
presents  at  this  meeting.  The  public 
hearing  portion  is  independently 
authorized  by  42  U.S.C.  2286b. 
FOR  MORE  MFORMATION  CONTACT: 
Kenneth  M.  Pusateri,  General  Manager, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue.  NW.,  Suite  700, 
Washington.  DC  20004.  (202)  208-6400. 
This  is  not  a  toll  free  number. 
SUPPLEMENTARY  INFORMATION:  Requests 
to  speak  at  the  hearing  may  be 
submitted  in  writing  or  by  telephone. 


We  ask  that  commentators  describe  the 
nature  and  scope  of  the  oral 
presentation,  lliose  who  contact  the 
Board  prior  to  close  of  business  on 
November  8, 1993,  will  be  scheduled  for 
time  slots,  beginning  at  approximately 
7:00  p.m.  The  Board  will  post  a 
schedule  for  those  speakers  who  have 
contacted  the  Board  before  the  hearing. 
The  posting  will  be  made  at  the 
entrance  to  the  auditorium  at  the  start 
of  the  5:00  p.m.  meeting. 

Anyone  who  wishes  to  comment, 
provide  technical  information  or  data 
may  do  so  in  writing,  either  in  lieu  of, 
or  in  addition  to  making  an  oral 
presentation.  The  Board  members  may 
question  presenters  to  the  extent 
deemed  appropriate.  The  Board  will 
hold  the  record  open  until  November 
29. 1993,  for  the  receipt  of  materials.  A 
transcript  of  the  meeting  will  be  made 
available  by  the  Board  for  inspection  by 
the  pubhc  at  the  Defense  Nuclear 
Facilities  Safety  Board's  Washington 
office  and  at  the  DOE's  public  reading 
room  at  LANL  Community  Reading 
Room.  1450  Central  Avenue.  Suite  101. 
Los  Alamos,  New  Mexico  87544. 

The  Board  specifically  reserves  its 
right  to  further  schedule  and  otherwise 
regulate  the  course  of  the  meeting  and 
hearing,  to  recess,  reconvene,  postpone 
or  adjourn  the  meeting,  conduct  further 
reviews,  and  otherwise  exercise  its 
power  under  the  Atomic  Energy  Act  of 
1954,  as  amended. 

Dated:  October  13, 1993. 
Kenneth  M.  Pusateri, 

General  Manager. 

(PR  Doc.  93-25660  Filed  10-14-93:  3:22  pm] 

MLUNO  COM  MaO-KO-M 

NATIONAL  CREDIT  UNION  ADMINISTRATION 

NOTICE  OF  PREVIOUSLY  HELD  EMERGENCY 

MEETMO 

TIME  AND  DATE:  5:54  p.m..  Tuesday. 

October  12. 1993. 

PLACE:  Chairman's  Office,  7th  Floor, 

1775  Duke  Street,  Alexandria,  VA 

22314-3428. 

STATUS:  Closed. 

MATTER  CONSIDERED: 

1.  Administrative  Action  under  Sections 
206  and  208  of  the  Federal  Credit  Union  Act. 
Qosed  pursuant  to  exemptions  (8),  (9)(A)(ii), 
and  (9)(B). 

The  Board  voted  unanimously  that 
agency  business  required  that  a  meeting 
be  held  with  less  than  the  usual  seven 


days  advance  notice.  Earlier 
announcement  of  this  was  not  possible. 

The  Board  voted  unanimously  to 
close  the  meeting  under  the  exemptions 
listed  above.  Deputy  General  Counsel 
)ames  Engel  certified  that  the  meeting . 
could  be  closed  under  those 
exemptions. 

FOR  MORE  INFORMATION  CONTACT:  Becky 

Baker,  Secretary  of  the  Board, 

Telephone  (703)  518-6300. 

Becky  Baker, 

Secretary  of  the  Board. 

IFR  Doc.  93-25668  Filed  10-14-93;  8:59  ami 

BILUNO  coot  793S-01-M 

TENNESSEE  VALLEY  AUTHORITY 

(Meeting  No.  1461] 

TIME  AND  DATE:  10  a.m.,  October  20, 
1993. 

PLACE:  Chattanooga  Office  Complex 
Auditorium,  Chattanooga,  TN. 
STATUS:  Open. 

AGENDA:  Approval  of  minutes  of  meeting 
held  on  September  30. 1993. 

ACTION  ITEMS: 

New  Business 

A — Budget  and  Financing 

A1.  Adoption  of  the  Tennessee  Valley 
Authority  Financial  Statements,  September 
30. 1993. 

A2.  Retention  of  Net  Power  Proceeds  and 
Nonpower  Proceeds  and  Payments  to  the 
U.S.  Treasury  in  March  1994,  Pursuant  to 
Section  26  of  the  TVA  Act. 

B — Purchase  Awards 

Bl.  Contract  Extension  and  Release  of 
Remaining  Funds  for  l-Net  Incorporated — 
Contract  93BYH-93383E. 

£ — Real  Property  Transactions 

El.  Sale  of  Permanent  Easement  to  the  City 
of  Cleveland,  Tennessee,  Affecting  0.12  Acre 
of  East  Cleveland  161-kV  Substation 
property.  Bradley  County.  Tennessee. 

E2.  Public  Auction  of  Cross  Mountain  Coal 
Lease,  Koppers  Coal  Reserves,  Campbell 
County,  Tennessee. 

E3.  Public  Auction  of  Red  Bird  Coal 
Reserves  Lease.  Leslie  County,  Kentucky. 

F— Unclassified 
Fl.  Filing  of  Condemnation  Cases. 

INFORMATION  ITEMS: 

1.  Base  Compensation  Awards  for 
Employees  on  the  Manager  and  Specialist 
and  ET  Salary  Schedules  and  Revision  to  the 
Salary  Structures  for  Manager  and  Specialist 
and  Excluded  Positions. 


Federal  Register  /  Vol.  58,  No.  199  /  Monday,  October  18,  1993  /  Sunshine  Act  Meetings     53759 


2.  Amendments  to  the  Terms  and 
Conditions  of  the  Voluntary  Retirement 
Savings  and  Investment  Plan. 

COHTACT  PERSON  FOR  MORE  INFORMATION: 

Alan  Carmichael,  Vice  President, 
Governmental  Relations,  or  a  member  of 


his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(615)  632-6000,  Knoxville,  Tennessee. 
Information  is  also  available  at  TVA's 
Washington  Office  (202)  479-4412. 


Dated:  October  13, 1993. 

Edward  S.  Christeiibunr, 

General  Counsel  and  Secretary. 

(FR  Doc.  93-25583  Filed  10-14-«3: 10:32 
am) 
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STATE  JUSTICE  INSTITUTE 

Grant  Guideline 

agency:  State  Justice  Institute. 

ACTiOM:  Final  grant  guideline. 

summary:  This  Guideline  sets  forth  the 
administrative,  programmatic,  and 
finanrial  requirements  attendant  to 
Fiscal  Year  1994  State  justice  Institute 
grants,  cooperative  agreements,  and 
contracts. 

EFFECTIVE  DATE:  October  18.  1993. 
FOR  FURTHER  INFORMATHDH  COHTACT: 
David  I.  Tevelin.  Executive  Director,  or 
Richard  Van  Duizend.  Deputy  Director, 
State  Justice  Institute.  1650  King  St. 
(Suite  600).  Alexandria,  VA  22314,  (703) 
684-6100. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  State  Justice  Institute  Act  of  1984, 
42  U.S.C.  10701,  et  seq.,  as  amended. 
the  Institute  is  authorized  to  award 
grants,  cooperative  agreements,  and 
contracts  to  State  and  local  courts, 
nonprofit  organizations,  and  others  for 
the  purpose  of  improving  the 
administration  of  justice  in  the  State 
courts  of  the  United  States. 
Approximately  SllVii  milHon  is 
available  for  award  in  FY  1994. 

Changes  in  the  Final  Guideline 

On  August  31,  1993,  the  Institute 
published  its  proposed  FY  1994  Grant 
Guideline  in  the  Federal  Register  for 
public  comment.  58  FR  45976. 
Comment  was  specifically  requested  on 
two  issues:  (1)  whether  the  Institute 
should  raise  the  ceiling  for  accelerated 
grants  from  $40,000  to  $50,000;  and  (2) 
whether  SJI  should  clarify  and  revise  its 
audit  objectives. 

Only  two  comments  were  received  on 
the  first  issue,  both  suggesting  that  the 
ceiling  be  raised  to  $50,000.  Absent  a 
strong  demonstration  that  the  current 
limit  is  unduly  restrictive,  the  Institute 
believes  that  the  $40,000  limit  still 
strikes  the  correct  balance  between 
applicants'  interest  in  accelerated 
treatment  for  uncomplicated  proposals 
and  the  Institute's  need  to  adequately 
review  the  programmatic  and  budgetary 
aspects  of  funding  requests.  The  limit  is 
accordingly  unchanged  in  the  Final 
Guideline. 

Only  one  comment  was  received  on 
the  audit  issue.  The  American  Institute 
of  Certified  Public  Accountants  (AICPA) 
recommended  that  the  Guideline  (1) 
eliminate  certain  audit  objectives  and 
(2)  specify  that  grantee  audits  be 
conducted  in  accordance  with 
Government  Auditing  Standards,  rather 
than  the  AICPA  standards  referenced  in 
the  proposed  Guideline.  The  final 
Guideline  adopts  these 


recommendations,  which  should  result 
in  greater  clarity  of  SJI's  audit  standards 
and  greater  grantee  compliance  with 
applicable  laws  and  regulations, 
without  imposing  significant  new 
burdens  on  grantees.  See  section  XI.). 

The  Institute  also  received  a  comment 
from  a  State  Court  Administrator 
encouraging  SJI  to  institute  a  "rapid 
response"  technical  assistance  program 
for  small  grants  up  to  $3,000.  In  light  of 
the  expedited  treatment  available  under 
the  Institute's  technical  assistance  grant 
program,  the  variety  of  technical 
assistance  services  available  from 
several  SJI  grantees,  and  the  internal 
administrative  burdens  that  would  be 
occasioned  by  the  proposed  program, 
the  Institute  has  declined  to  accept  that 
recommendation. 

A  few  technical  changes  and 
corrections  of  typographical  and 
grammatical  errorshave  also  been  made. 
The  most  substantive  of  the  technical 
changes  is  to  add  to  the  list  of  "other 
factors"  the  Institute  will  consider  in 
making  grant  awards,  the  level  of 
appropriations  available  to  the  Institute 
in  the  current  year  and  the  amount 
expected  to  be  available  in  succeeding 
fiscal  years.  See  sections  II.B.2.b.i.  and 
v..  II.C.2.,  VI.C.  and  Vm.B.3. 

Types  of  Grants  Available  and  Funding 
Schedules 

Since  1987,  SJI  has  sought  to  develop 
a  grant  program  that  is  responsive  to  the 
most  pressing  needs  of  the  State  courts. 
As  a  result,  the  Institute  has  initiated 
several  different  types  of  grant 
programs.  The  types  of  grants  available 
in  FY  1994  and  the  funding  cycles  for 
each  program  are  provided  below: 

Project  Grants.  "These  grants  are 
awarded  to  support  education,  research, 
demonstration  and  technical  assistance 
projects  to  improve  the  administration 
of  justice  in  the  State  courts.  As 
provided  in  section  V.  of  the  Guideline, 
project  grants,  with  limited  exceptions, 
may  not  exceed  $200,000  a  year. 
Applicants  must  ordinarily  submit  a 
concept  paper  (see  section  VI.)  and  an 
application  (see  section  VII.)  in  order  to 
obtain  a  project  grant. 

As  indicated  in  Section  VI.C,  the 
Board  may  make  an  "accelerated" 
project  grant  of  less  than  $40,000  on  the 
basis  of  the  concept  paper  alone  when 
the  need  for  the  project  is  clear  and  little 
additional  information  would  be 
provided  in  an  application. 

The  FY  1994  mailing  deadline  for 
project  grant  concept  papers  is 
December  1. 1993.  Papers  must  be 
postmarked  or  bear  other  evidence  of 
submission  by  that  date.  With  two 
exceptions  noted  immediately  below, 
the  FY  1994  funding  cycle  will  be 


substantially  similar  to  the  FY  1993 
cycle:  the  Board  will  meet  in  early 
March.  1994  to  invite  formal 
applications  based  on  the  most 
promising  concept  papers;  applications 
will  be  due  in  May;  and  awaids  will  be 
approved  by  the  Board  in  July. 

The  first  exception  to  this  schedule 
pertains  to  proposals  to  follow  up  on  the 
National  Conference  on  Family  Violence 
and  the  Courts  that  was  held  in  March, 
1993.  As  announced  in  the  Institute's 
FY  1993  Grant  Guideline  and  the 
proposed  FY  1994  Guideline,  applicants 
interested  in  participating  in  this  special 
round  of  funding  were  to  submit 
concept  papers  proposing  to  implement 
State  plans  arising  from  the  conference 
by  October  8. 1993.  The  papers  will  be 
considered  by  the  Board  at  its  meeting 
in  November.  1993.  Invited  applications 
will  be  reviewed  at  the  Board's  March, 
1994  meeting.  Followup  proposals  may 
also  be  submitted  during  the  normal 
project  grant  funding  cycle  described 
above. 

The  second  exception  is  for  projects 
to  follow  up  on  the  National 
Symposium  on  Court-Connected 
Dispute  Resolution  Research  held 
October  15-16. 1993.  Concept  papers  for 
these  projects  must  be  mailed  by  March 
15. 1994.  They  will  be  reviewed  at  the 
Board's  meeting  in  May.  1994. 
Applications  based  on  the  papers  will 
be  reviewed  at  the  September,  1994 
Board  meeting. 

Package  Grants.  This  grant  program, 
begun  in  FY  1993.  permits  applicants  to 
submit  one  concept  paper  (or 
application)  for  a  "package"  of  related 
grants  rather  than  separate  proposals  for 
each  related  component  of  the  package. 
Package  grants  of  up  to  $750,000  per 
year  may  be  awarded  to  support  projects 
that  address  interrelated  topics  or  the 
core  elements  of  a  multifaceted 
program,  or  that  require  the  services  of 
all  or  some  of  the  same  key  staff 
persons.  Package  grants  must  enhance 
(not  merely  maintain)  an  applicant's 
services  and  must  otherwise  meet  the 
Institute's  grant  criteria.  The  Board 
retains  the  discretion  to  support  all, 
none,  or  selected  portions  of  the 
proposed  package.  Package  grant 
concept  papers  and  applications  will  be 
considered  on  the  same  schedule  as 
project  grants. 

In  FY  1993,  the  Institute  limited 
package  grants  to  a  one-year  project 
period,  "rhe  Board  has  eliminated  that 
restriction  in  FY  1994.  Package  grants 
are,  however,  subject  to  the  same 
limitations  as  project  grants:  Two  years 
for  new  and  continuation  projects;  three 
years  for  on-going  supiiort  grants.  See 
sections  III.J.,  V.C.  and  D.,  Vl.A.  2.b.  and 
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3.b..  VII.A.3..  Vn.C.  and  V11.D.  for  more 
information  about  package  grants. 

Technical  Assistance  Grants.  Under 
this  program,  also  begun  in  FY  1993,  a 
State  or  local  court  may  receive  a  grant 
of  up  to  $30,000  to  engage  outside 
experts  to  provide  technical  assistance 
to  diagnose,  develop,  and  implement  a 
response  to  a  jurisdiction's  problems. 
The  Guideline  allocates  up  to  $600,000 
in  FY  1994  funds  to  support  technical 
assistance  grants,  a  $100,000  increase 
over  the  amount  allocated  in  FY  1993. 

In  addition,  technical  assistance 
grants  will  be  available  in  FY  1994  to 
enable  court  officials  from  one 
jurisdiction  to  observe  and  assess  an 
innovative  practice,  program,  or  facility 
in  another  jurisdiction.  In  lieu  of 
concept  papers  and  formal  applications, 
applicants  for  these  grants  may  submit 
letters  containing  the  information 
specified  in  section  II.2.C.  of  the 
Guideline  at  any  time  during  the  fiscal 
year. 

Curriculum  Adaptation  Grants.  A 
grant  of  up  to. $20,000  may  be  awarded 
to  a  State  or  local  court  to  replicate  or 
modify  a  model  training  program 
develop)ed  with  SJI  funds.  The 
Guideline  allocates  up  to  $350,000  for 
these  grants  in  FY  1994,  the  same 
amount  allocated  in  FY  1993.  See 
section  II.B.2.b.i.(b). 

Like  Technical  Assistance  grant 
applications,  letters  requesting 
Curriculum  Adaptation  grants  may  be 
submitted  at  any  time  during  the  Hscal 
year.  However,  in  order  to  permit  the 
Institute  sufRcient  time  to  evaluate 
these  proposals,  letters  must  be 
submitted  no  later  than  60  days  before 
the  projected  date  of  the  training 
program.  See  section  II.B.2.b.i.(b). 

Schohrships.  The  Guideline  allocates 
up  to  $250,000  of  FY  1994  funds  for 
scholarships  to  enable  judges  and  court 
managers  to  attend  out-of-State 
education  and  training  programs.  See 
section  II.B.2.b.v. 

The  Guideline  establishes  four 
deadlines  for  scholarship  requests: 
November  1. 1993  for  training  programs 
beginning  between  February  1. 1994  and 
April  30.  1994;  February  1, 1994  for 
programs  beginning  between  May  1. 
1994  and  July  31, 1994;  May  1. 1994  for 
programs  beginning  between  August  1. 
1994  and  October  31. 1994;  and 
September  1, 1994  for  programs 
beginning  between  November  1, 1994 
and  January  31. 1995.  This  schedule  has 
been  adjusted  from  FY  1993  in  order  to 
distribute  applications  more  evenly 
throughout  the  year. 

In  addition,  the  chief  justice's 
concurrence  form  must  be  received  by 
SJI  no  later  than  one  week  after  the 
apphcation  deadline  or  the  application 


will  not  be  considered.  See  section 
II.B.2.b.v. 

Renewal  Grants.  There  are  two  types 
of  renewal  grants  available  from  SJI: 
Continuation  grants  (see  sections  UI.H.. 
V.C  and  D..  and  IX.A.)  and  on-going 
support  grants  (see  sections  III.I..  V.C. 
and  D.,  and  IX.B.).  Continuation  grants 
are  intended  to  support  limited  duration 
projects  that  involve  the  same  type  of 
activities  as  the  original  project.  On- 
going support  grants  may  be  awarded 
for  up  to  a  three-year  period  to  support 
national-scope  projects  that  provide  the 
State  courts  with  critically  needed 
services,  programs,  or  products. 

The  Guideline  establishes  a  target  for 
renewal  grants  of  no  more  than  $3 
million,  a  little  more  than  25%  of  the 
total  amount  available  for  grants  in  FY 
1994.  See  section  IX.  Grantees  should 
accordingly  be  aware  that  the  award  of 
a  grant  to  support  a  project  does  not 
constitute  a  commitment  to  provide 
either  continuation  funding  or  on-going 
support. 

An  applicant  for  a  continuation  or  on- 
going support  grant  must  submit  a  letter 
notifying  the  Institute  of  its  intent  to 
seek  such  funding,  no  later  than  120 
days  before  the  end  of  the  current  grant 
period.  The  Institute  will  then  notify  the 
applicant  of  the  deadline  for  its  renewal 
grant  application.  See  section  IX. 

Special  Interest  Categories 

The  Guideline  contains  13  Special 
Interest  categories,  i.e.,  those  project 
areas  that  the  Board  has  identified  as 
being  of  particular  importance  to  the 
State  courts.  Three  new  categories  have 
been  added  this  year:  "Evaluation  of 
Court-Connected  Alternative  Dispute 
Resolution"  (section  II.B.2.e.); 
"Facilitating  the  Appropriate  Use  of 
Intermediate  Sanctions"  (section 
n.B.2.i.);  and  "The  Impact  of  Health 
Care-Related  Issues  on  the  State  Courts" 
(section  n.B.Z.j.).  Two  categories  in  last 
year's  Guideline  have  been  eliminated 
("Improving  Communication  and 
Coordination  Among  Courts"  and  "The 
Court-Related  Needs  of  Elderly  Persons 
and  Persons  With  Disabilities").  The  FY 
1993  category  "Application  of 
Performance-Based  Standards  and 
Measures  to  the  Courts"  has  been 
combined  with  the  "Planning  for  the 
Future  of  the  Courts"  category.  See 
section  II.B.2.d. 

Of  particular  note  among  other 
Special  Interest  categories  is  the 
"Family  Violence  in  the  Courts" 
category  (section  n.B.2.1.)  which 
continues  to  invite  proposals  to 
implement  the  Battered  Women's 
Testimony  Act  and  the  Judicial  Training 
and  Research  for  Child  Custody 
Litigation  Act  enacted  by  Congress  in 


1992,  and  tentatively  solicits  proposals 
to  implement  the  judicial  education 
provisions  of  the  pwnding  Violence 
Against  Women  Act. 

In  addition,  the  Guideline  announces 
two  new  national  conferences:  a 
Nptional  Symposium  on  the 
Implementation  and  Operation  of  Drug 
Courts  and  a  National  Symposium  on 
Reducing  Litigation  Delay.  See  section 
II.B.2.b.iv.  The  Institute  also  reduces  the 
aggregate  amount  to  be  allocated  to 
projects  addressing  a  critical  need  of  a 
single  State  or  local  jurisdiction  from 
$1,000,000  to  $600,000.  See  section  II.C. 

Interagency  Agreements 

Persons  interested  in  the  SJI  program 
should  also  be  aware  that  the  Institute 
has  entered  into  a  number  of 
Interagency  Agreements  (lAA's)  that 
will  provide  important  benefits  to  the 
State  courts  in  FY  1994.  Current  L\As 
suppMjrt  the  following  projects  this  fiscal 
year 

Facilitating  the  Appropriate  Use  of 
Intermediate  Sanctions.  This  agreement 
continues  a  joint  program  that  SJI  has 
conducted  with  the  National  Institute  of 
Corrections  (NIC)  since  FY  1989.  The 
program  helps  State  and  local 
jurisdictions  analyze  their  current 
sanctioning  practices  and  encourages 
collaboration  among  judges  and 
criminal  justice  system  officials  to 
develop  a  meaningful  array  of 
intermediate  sanctions.  Under  the  lAA 
in  FY  1994,  SJI  will  seek  to  expand  the 
educational  aspects  of  the  program  by 
supporting  a  national  video  conference, 
video  tapes,  and  in-State  and  regional 
training  programs.  See  section  II.B.2.i. 
Subject  to  the  availability  of 
appropriations,  the  Board  of  Directors 
has  allocated  up  to  $200,000  to  support 
the  program  in  FY  1994.  An  additional 
amount  up  to  $200,000  will  be  allocated 
in  FY  1995,  subject  to  the  availability  of 
appropriations. 

NIC,  in  partnership  with  the  Edna 
McConneil  Clark  Foundation,  will  seek 
to  develop  enhanced  intermediate 
sanctions  in  several  jurisdictions  within 
selected  States.  For  further  information 
about  this  aspect  of  the  program,  readers 
should  contact  Phyllis  Modley  of  the 
Community  Corrections  Division  of  NIC. 
at  320  First  St..  NW..  Washington.  DC 
20534  ((202)  307-3995). 

State-Federal  Judicial  Education 
Interchange.  SJI,  the  Federal  Judicial 
Center  (FJC),  and  the  SJI-hinded  Judicial 
Education  Reference,  Information  and 
Technical  Transfer  (JERITT)  project  at 
Michigan  State  University  have  entered 
into  a  memorandum  of  understanding 
under  which  JERITT  and  the  FJC  will 
exchange  selected  State  and  Federal 
judicial  education  materials  and 
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disseminate  them  to  State  and  Federal 
judges  and  judicial  educators.  Materials 
will  be  transferred  in  hard  copy  versions 
(subject  to  their  availability)  and 
electronically. 

Substance  Abuse  Case  Management 
Education  and  Technical  Assistance. 
Under  this  agreement.  SJI  and  the 
Bureau  of  Justice  Assistance  (BJA)  of  the 
Department  of  Justice  are  providing 
$150,000  each  to  The  American 
University  to  identify  and  assess  case 
management  methods  through  which 
courts  may  process  substance  abuse 
cases  fairly  and  effectively,  develop  and 
test  a  curriculum  for  judges  and  court 
managers  based  on  these  methods,  and 
provide  technical  assistance  that  would 
help  those  attending  the  training 
improve  their  ability  to  handle  these 
cases. 

Substance  Abuse  Treatment  Training. 
The  Center  for  Substance  Abuse 
Treatment  (CSAT)  of  the  Department  of 
Health  and  Human  Services  and  SJI  are 
supporting  six  regional  training 
programs  for  State  judges  and  legislators 
on  alcohol  and  drug  treatment.  CSAT  is 
providing  approximately  Sl.l  million  to 
support  this  program  over  a  three-year 
period.  Subject  to  the  availability  of 
appropriations,  SJI  is  providing  an 
additional  $300,000  over  the  same 
period  to  enhance  and  expand  the 
program. 

Substance  Abuse  Conference  State 
Plan  Implementation.  SJI  and  BJA  are 
providing  $208,000  ($108,000  from  SJI; 
$100,000  from  BJA)  to  the  National 
Center  for  State  Courts  to  provide 
technical  assistance  to  the  State  teams 
that  attended  the  November  1991 
National  Conference  on  Substance 
Abuse  and  the  Courts. 

Pro  Se  Modifications  of  Child  Support 
Awards.  SJI  and  the  HHS  Office  of  Child 
Support  Enforcement  of  the 
Administration  on  Children  and 
Families  are  supporting  a  pilot  project 
to  develop,  demonstrate,  and  evaluate 
effective  techniques  that  courts  can  use 
in  proceedings  to  review  and  modify 
child  support  orders  involving  litigants 
not  represented  by  counsel.  This 
$70,000  project  is  being  conducted  by 
the  American  Bar  Association  Center  for 
Children  and  the  Law  in  two  counties 
in  South  Carolina.  The  Institute  is 
contributing  $35,000  to  support  this 
project;  OCSE/ACF  is  providing  $25,000 
plus  $10,000  in  in-kind  services. 

Examination  of  the  Impact  of  Court, 
Prosecutor,  and  Defender  Resources  on 
Felony  Cases.  SJI  and  the  National 
Institute  of  Justice  are  jointly  supporting 
a  study  conducted  by  the  National 
Center  for  State  Courts  that  will 
examine  the  impact  of  court,  prosecutor, 
and  defender  resources,  case 


management  procedures,  and  methods 
of  interorganizational  coordination  on 
the  pace  and  outcomes  of  felony 
adjudications  in  ten  large  urban 
jurisdictions.  SJI  and  NIJ  are  equally 
sharing  the  $238,000  cost  of  the  project. 

Recommendations  to  Grant  Writers 

Over  the  past  six  years,  Institute  staff 
have  reviewed  approximately  2,400 
concept  papers  and  1.200  applications. 
On  the  basis  of  those  reviews,  inquiries 
from  applicants,  and  the  views  of  the 
Board,  the  Institute  offers  the  following 
recommendations  to  help  potential 
applicants  present  workable. 
understandable  proposals  that  can  meet 
the  funding  criteria  set  forth  in  this 
Guideline. 

The  Institute  suggests  that  applicants 
make  certain  that  they  address  the 
questions  and  issues  set  forth  below 
when  preparing  a  concept  paper  or 
application.  Concept  papers  and 
applications  should,  however,  be 
presented  in  the  formats  specified  in 
sections  VI.  and  VII.  of  the  GuideUne. 
respectively. 

1.  What  IS  the  subject  or  problem  you 
wish  to  address?  Describe  the  subject  or 
problem  and  how  it  affects  the  courts 
and  the  public.  Discuss  how  your 
approach  will  improve  the  situation  or 
advance  the  state  of  the  art  or 
knowledge,  and  explain  why  it  is  the 
most  appropriate  approach  to  take. 
When  statistics  or  research  findings  are 
cited  to  support  a  statement  or  position, 
the  source  of  the  citation  should  be 
referenced  in  a  footnote  or  a  reference 
list. 

2.  What  do  you  want  to  do?  Explain 
the  goal(s)  of  the  project  in  simple, 
straightforward  terms.  The  goals  should 
describe  the  intended  consequences  or 
expected  overall  effect  of  the  proposed 
project  (e.g.,  to  enable  judges  to 
sentence  drug-abusing  offenders  more 
effectively,  or  to  dispose  of  civil  cases 
within  24  months),  rather  than  the  tasks 
or  activities  to  be  conducted  (e.g.,  hold 
three  training  sessions,  or  install  a  new 
computer  system). 

To  the  greatest  extent  possible,  an 
applicant  should  avoid  a  s(>ecialized 
vocabulary  that  is  not  readily 
understood  by  the  general  public. 
Technical  jargon  does  not  enhance  a 
paper. 

3.  How  will  you  do  it?  Describe  the 
methodology  carefully  so  that  what  you 
prop>ose  to  do  and  how  you  would  do 

it  is  clear.  All  proposed  tasks  should  be 
set  forth  so  that  a  reviewer  can  see  a 
logical  progression  of  tasks  and  relate 
those  tasks  directly  to  the 
accomplishment  of  the  project's  goal(s). 
When  in  doubt  about  whether  to 
provide  a  more  detailed  explanation  or 


to  assume  a  particular  level  of 
knowledge  or  expertise  on  the  part  of 
the  reviewers,  err  on  the  side  of  caution 
and  provide  the  additional  information. 
A  description  of  project  tasks  also  will 
help  identify  necessary  budget  items. 
All  staff  positions  and  project  costs 
should  relate  directly  to  the  tasks 
described.  The  Institute  encourages 
applicants  to  attach  letters  of 
cooperation  and  support  from  the  courts 
and  related  agencies  that  will  be 
involved  in  or  directly  affected  by  the 
proposed  project. 

4.  How  will  you  know  it  works? 
Include  an  evaluation  component  that 
will  determine  whether  the  proposed 
training,  procedure,  service,  or 
technology  accomplished  the  objectives 
it  was  designed  to  meet.  Concept  papers 
and  applications  should  describe  the 
criteria  that  will  be  used  to  evaluate  the 
project's  effectiveness  and  identify 

a -am  elements  which  will  require 
er  modification.  The  description  in 
the  application  should  include  how  the 
evaluation  will  be  conducted,  when  it 
will  occur  during  the  project  period, 
who  will  conduct  it,  and  what  specific 
measures  will  be  used.  In  most 
instances,  the  evaluation  should  be 
conducted  by  persons  not  connected 
with  the  implementation  of  the 
procedure,  training,  service,  or 
technique,  or  the  administration  of  the 
project. 

The  Institute  has  also  prepared  a  more 
thorough  list  of  recommendations  to 
grant  writers  regarding  the  development 
of  project  evaluation  plans.  Those 
recommendations  are  available  from  the 
Institute  upon  request. 

5.  How  will  others  find  out  about  it? 
Include  a  plan  to  disseminate  the  results 
of  the  training,  research,  or 
demonstration  beyond  the  jurisdictions 
and  individuals  directly  affected  by  the 
project.  The  plan  should  identify  the 
specific  methods  which  will  be  used  to 
inform  the  field  about  the  project,  such 
as  the  publication  of  law  review  or 
journal  articles,  or  the  distribution  of 
key  materials.  A  statement  that  a  report 
or  research  findings  "will  be  made 
available  to"  the  field  is  not  sufficient. 
The  specific  means  of  distribution  or 
dissemination  as  well  as  the  types  of 
recipients  should  be  identified. 
Reproduction  and  dissemination  costs 
are  allowable  budget  items. 

6.  What  are  the  specific  costs 
involved?  The  budget  in  both  concept 
papers  and  applications  should  be 
presented  clearly.  Major  budget 
categories  such  as  personnel,  benefits, 
travel,  supplies,  equipment,  and 
indirect  costs  should  be  identified 
separately.  The  components  of  "Other" 
or  "Miscellaneous"  items  should  be 


Fedgral  Register  /  Vol.  58,  hto.  199  /  Monday.  October  18.  1993  /  Notices  53765 


specified  in  the  application  budget 
narrative,  and  should  not  include  set- 
asides  for  undefined  contingencies. 

7.  What,  if  any.  ntatch  is  being 

off ered? CouAs  and  other  units  of  State 
and  local  government  (not  including 
publicly-supported  institutions  of 
higher  education)  are  required  by  the 
State  Justice  Institute  Act  to  contribute 
a  match  (cash,  non-cash,  or  both)  of  not 
less  than  50  percent  of  the  grant  funds 
requested  Crom  the  Institute.  AH  other 
applicants  also  are  encouraged  to 
provide  a  matching  contribution  to 
assist  in  meeting  the  costs  of  a  project. 

The  match  requirement  worl^  as 
follows:  If,  for  example,  the  total  cost  of 
a  project  is  anticipated  to  be  $150,000, 
a  State  or  local  court  or  executive 
branch  agency  may  request  up  to 
$100,000  from  the  Institute  to 
implement  the  project.  The  remaining 
$50,000  (50%  of  the  $100,000  requested 
from  SJI)  must  be  provided  as  match. 

Cash  match  includes  funds  directly 
contributed  to  the  project  by  the 
applicant,  or  by  other  public  or  private 
sources.  It  does  not  include  income 
generated  from  tuition  fees  or  the  sale  of 
project  products.  Non-cash  match  refers 
to  in-kind  contributions  by  the 
applicant,  or  other  public  or  private 
sources.  This  includes,  for  example,  the 
monetary  value  of  time  contributed  by 
existing  personnel  or  members  of  an 
advisory  committee  (but  not  the  time 
spent  by  participants  in  an  educational 
program  attending  program  sessions). 
When  match  is  offered,  the  nature  of  the 
match  (cash  or  in-kind)  should  be 
explained  and,  at  the  application  stage, 
the  tasks  and  line  items  for  which  costs 
will  be  covered  wholly  or  in  part  by 
match  should  be  specified. 

8.  Which  of  the  two  budget  forms 
should  he  used?  Section  VII.A.3.  of  the 
SJI  Grant  Guideline  encourages  use  of 
the  spreadsheet  format  of  Form  Cl  if  the 
funding  request  exceeds  $100,000.  Form 
Cl  also  works  well  for  projects  with 
discrete  tasks,  regardless  of  the  dollar 
value  of  the  project.  Form  C,  the  tabular 
format,  is  preferred  for  projects  lacking 
a  number  of  discrete  tasks,  or  for 
projects  requiring  less  than  $100,000  of 
Institute  funding.  Generally,  use  the 
form  that  best  lends  itself  to 
representing  most  accurately  the  budget 
estimates  for  the  project. 

9.  How  much  detail  should  be 
included  in  the  budget  narrative?  The 
budget  narrative  of  an  application 
should  provide  the  basis  for  computing 
all  project-related  costs,  as  indicated  in 
section  VII.D.  of  the  SJI  Grant  Guideline. 
To  avoid  common  shortcomings  of 
application  budget  narratives,  include 
the  following  information: 


•  Personnel  estimates  that  accurately 
provide  the  amount  of  time  to  be  spent 
by  personnel  involved  with  the  project 
and  the  total  associated  costs,  including 
current  salaries  for  the  designated 
personnel  (e.g..  Project  Director.  50%  for 
one  year,  annual  salary  of  $50,000  « 
$25,000).  If  salary  costs  are  computed 
using  an  hourly  or  daily  rate,  the  annual 
salary  and  nimiber  of  hours  or  days  in 

a  work-year  should  be  shown. 

•  Estimates  for  supplies  and  expenses 
supported  by  a  complete  description  of 
the  supplies  to  be  used,  nature  and 
extent  of  printing  to  be  done, 
anticipated  telephone  charges,  and  other 
common  expenditures,  with  the  basis 
for  computing  the  estimates  included 
(e.g.,  100  reports  x  75  pages  each  x  .05/ 
page  =  $375.00).  Supply  and  expense 
estimates  offered  simply  as  "based  on 
experience"  are  not  sufficient. 

In  order  to  expedite  Institute  review 
of  the  budget,  make  a  final  comparison 
of  the  amounts  listed  in  the  budget 
narrative  with  those  listed  on  the  budget 
form.  In  the  rush  to  complete  all  parts 
of  the  application  on  time,  there  may  be 
many  last-minute  changes; 
unfortunately,  when  there  are 
discrepancies  between  the  budget 
narrative  and  the  budget  form  or  the 
amount  listed  on  the  application  cover 
sheet,  it  is  not  possible  for  the  Institute 
to  verify  the  amount  of  the  request.  A 
final  check  of  the  numbers  on  the  form 
against  those  in  the  narrative  will 
preclude  such  confusion. 

10.  What  travel  regulations  apply  to 
the  budget  estimates?  Transportation 
costs  and  per  diem  rates  must  comply 
with  the  policies  of  the  applicant 
oiganization,  and  a  copy  of  the 
appUcant's  travel  policy  should  be 
submitted  as  an  appendix  to  the 
application.  If  the  applicant  does  not 
have  a  travel  policy  established  in 
writing,  then  travel  rates  must  be 
consistent  with  those  established  by  the 
Institute  or  the  Federal  Government  (a 
copy  of  the  Institute's  travel  policy  is 
available  upon  request).  The  oudget 
narrative  should  state  which  regulations 
are  in  force  for  the  project  and  should 
include  the  estimated  fare,  the  number 
of  persons  traveling,  the  number  of  trips 
to  be  taken,  and  the  length  of  stay.  The 
estimated  costs  of  travel,  lodging, 
ground  transportation,  and  other 
subsistence  should  be  listed  separately. 
When  combined,  the  subtotals  for  these 
categories  should  equal  the  estimate 
listed  on  the  budget  form. 

11.  May  grant  funds  be  used  to 
purchase  equipment?  Grant  funds  may 
be  used  to  purchase  or  lease  only  that 
equipment  which  is  essential  to 
accomplishing  the  objectives  of  the 
project  The  budget  narrative  must  list 


such  equipment  and  explain  why  the 
equipment  is  necessary.  Written  prior 
approval  of  the  Institute  is  required 
when  the  amount  of  automated  data 
processing  equipment  to  be  purchased 
or  leased  exceeds  $10,000,  or  the 
software  to  be  purchased  exceeds 
$3,000. 

12.  To  what  extent  may  indirect  costs 
be  included  in  the  budget  estimates?  It 
is  the  policy  of  the  Institute  that  all 
costs  should  be  budgeted  directly; 
however,  if  an  applicant  has  an  indirect 
cost  rate  that  has  been  approved  by  a 
Federal  agency  within  the  last  two 
years,  an  indirect  cost  recovery  estimate 
may  be  included  in  the  budget.  A  copy 
of  the  approved  rate  agreement  should 
be  submitted  as  an  appendix  to  the 
apphcation. 

If  an  applicant  does  not  have  an 
approved  rate  agreement,  an  indirect 
cost  rate  proposal  should  be  prepared  in 
accordance  with  section  XI.H.4.  of  the 
Grant  Guideline,  based  on  the 
applicant's  audited  financial  statements 
for  the  prior  fiscal  year.  (Applicants 
lacking  an  audit  must  budget  all  project 
costs  directly.)  If  an  indirect  cost  rate 
proposal  is  to  be  submitted,  the  budget 
should  reflect  estimates  based  on  that 
proposal.  Obviously,  this  requires  that 
the  proposal  be  completed  at  the  time  of 
application  so  that  the  appropriate 
estimates  may  be  included;  however, 
grantees  have  until  three  months  after 
the  project  start  date  to  submit  the 
indirect  cost  proposal  to  the  Institute  for 
approval.  An  indirect  cost  rate 
worksheet  on  computer  diskette  is 
available  from  the  Institute  upon 
request. 

13.  Does  the  budget  truly  reflect  all 
costs  required  to  complete  the  project? 
After  preparing  the  program  narrative 
portion  of  the  application,  applicants 
may  find  it  helpful  to  list  all  the  major 
tasks  or  activities  required  by  the 
proposed  project,  including  the 
preparation  of  products,  and  note  the 
individual  expenses,  including 
personnel  time,  related  to  each.  This 
will  help  to  ensure  that,  for  all  tasks 
described  in  the  application  (e.g.. 
development  of  a  videotape,  research 
site  visits,  distribution  of  a  final  report), 
the  related  costs  appear  in  the  budget 
and  are  explained  correctly  in  the 
budget  narrative. 

Recommendatioiis  to  Grantees 

The  Institute's  staff  works  with 
grantees  to  help  assure  the  smooth 
operation  of  the  project  and  compliance 
with  the  SJI  Guidelines.  On  the  l»sis  of 
monitoring  more  than  700  grants,  the 
Institute  staff  offers  the  following 
suggestions  to  aid  grantees  in  meeting 
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the  administrative  and  substantive 
requirements  of  their  grants. 

1.  After  the  grant  has  been  awarded, 
when  are  the  first  quarterly  reports  due? 
Progress  and  flnancial  status  reports 
must  be  submitted  within  30  days  after 
the  end  of  every  calendar  quarter — i.e. 
no  later  than  January  30.  April  30.  )uly 
30,  and  October  30— regardless  of  the 
project's  start  date.  The  reporting 
periods  covered  by  each  quarterly  report 
end  30  days  before  the  respective 
deadline  for  the  report.  When  an  award 
period  begins  December  1.  for  example, 
the  first  quarterly  report  describing 
project  activities  between  December  1 
and  December  31  will  be  due  on  January 
30.  A  financial  status  report  should  be 
submitted  even  if  funds  have  not  been 
obligated  or  expended. 

Progress  reports  are  intended  as  a  way 
of  documenting  what  has  happened 
over  the  past  three  months,  providing  an 
opportunity  to  resolve  any  questions 
before  they  become  problems,  and 
making  any  necessary  changes  in  the 
project  time  schedule,  budget 
allocations,  etc.  Thus,  the  project  report 
should  describe  project  activities,  their 
relationship  to  the  approved  timeline, 
any  problems  encountered  and  how 
they  were  resolved,  and  outline  the 
tasks  scheduled  for  the  coming  quarter. 
It  is  helpful  to  attach  copies  of  relevant 
memos,  draft  products,  or  other 
requested  information.  Two  copies  of 
the  progress  report  and  attachments 
should  be  submitted  to  the  Institute. 

Additional  quarterly  program  or 
financial  reporting  forms  may  be 
obtained  from  the  grantee's  Program 
Manager  at  SJI,  or  photocopies  may  be 
made  from  the  supply  received  with  the 
award. 

2.  Do  reporting  requirements  differ  for 
renewal  grants  or  package  grants? 
Recipients  of  a  continuation,  on-going 
support,  or  package  grant  are  required  to 
submit  quarterly  progress  and  financial 
status  reports  on  the  same  schedule  and 
with  the  same  information  as  recipients 
of  a  grant  for  a  single  new  project. 

A  continuation  or  an  on-going  support 
grant  should  be  considered  as  a 
supplement  to  and  extension  of  the 
original  award,  and  the  reports 
numbered  accordingly.  For  example,  if 
the  last  quarterly  report  filed  under  the 
original  award  is  report  number  six,  the 
first  report  including  a  portion  of  the 
renewal  grant  should  be  report  number 
seven. 

Recipients  of  a  package  grant  should 
file  a  summary  financial  status  report 
covering  the  entire  package  as  well  as 
separate  financial  reports  for  each  of  the 
projects  in  the  package,  identified  by 
letter  of  the  alphabet  (e.g.,  SJI-93-15R- 


l-OOl-A;  Sn-93-15R-}-001-B:  SJl-93- 
15R-I-001-C). 

3.  Why  is  it  important  to  address  the 
special  conditions  that  are  attached  to 
the  award  document?  In  some  instances, 
a  list  of  special  conditions  is  attached  to 
the  award  document.  The  special 
conditions  are  imposed  to  establish  a 
schedule  for  reporting  certain  key 
information,  to  assure  that  the  Institute 
has  an  opportunity  to  offer  suggestions 
at  critical  stages  of  the  project,  and  to 
provide  reminders  of  some,  but  not  all 
of  the  requirements  contained  in  the 
Grant  Guideline.  Accordingly,  it  is 
important  for  grantees  to  check  the 
special  conditions  carefully  and  discuss 
with  their  Program  Manager  any 
questions  or  problems  with  the 
conditions  they  may  have.  Most 
concerns  about  timing.  res{>onse  time, 
and  the  level  of  detail  required  can  be 
resolved  in  advance  through  a  telephone 
conversation.  The  Institute's  primary 
concern  is  to  work  with  grantees  to 
assure  that  their  projects  accomplish 
their  objectives,  not  to  enforce  rigid 
bureaucratic  requirements.  However,  if 
a  grantee  fails  to  comply  with  a  special 
condition  or  with  other  grant 
requirements,  the  Institute  may,  after 
proper  notice,  suspend  payment  of  grant 
funds  or  terminate  the  grant. 

Sections  X.,  XL,  and  XII.  of  the  Grant 
Guideline  contain  the  Institute's 
administrative  and  financial 
requirements.  Institute  staff  are  always 
available  to  answer  questions  and 
provide  assistance  regarding  these 
provisions. 

4.  What  is  a  Grant  Adjustment?  A 
Grant  Adjustment  is  the  Institute's  form 
for  acknowledging  the  satisfaction  of 
special  conditions,  or  approving 
changes  in  grant  activities,  schedule, 
staffing,  sites,  or  budget  allocations 
requested  by  the  project  director.  It  also 
may  be  used  to  correct  errors  in  grant 
documents,  add  small  amounts  to  a 
grant  award,  or  deobligate  funds  from 
the  grant. 

5.  What  schedule  should  be  followed 
in  submitting  requests  for 
reimbursements  or  advance  payments? 
Requests  for  reimbursements  or  advance 
payments  may  be  made  at  any  time  after 
the  project  start  date  and  before  the  end 
of  the  90-day  close-out  period.  However, 
the  Institute  follows  the  U.S.  Treasury's 
policy  limiting  advances  to  the 
minimum  amount  required  to  meet 
immediate  cash  needs.  Given  normal 
processing  time,  grantees  should  not 
seek  to  draw  down  funds  for  periods 
greater  than  30  days  from  the  date  of  the 
request. 

6.  Do  procedures  for  submitting 
requests  for  reimbursement  or  advance 
payment  differ  for  renewal  grants  or 


package  grants?  The  basic  procedures 
are  the  same  for  any  grant.  A 
continuation  or  an  on-going  support 
grant  should  be  considered  as  a 
supplement  to  and  extension  of  the 
original  award,  and  the  payment 
requests  numbered  accordingly.  For 
example,  if  the  last  payment  request 
under  the  original  award  is  number 
nine,  then  the  first  request  for  funds 
from  the  continuation  award  should  be 
number  ten. 

Recipients  of  a  package  grant  should 
file  separate  requests  for  each  project  in 
the  package.  For  example,  if  there  are 
three  projects  within  a  package  grant,  a 
grantee  should  prepare  three  separate 

[>ayment  requests,  each  identified  by  the 
etter  of  the  alphabet  designated  in  the 
award  document  (e.g.,  Sn-93-15R-J- 
001-A:  SJ1-93-15R-J-001-B;  SJl-93- 
15R-H)01-C).  Subsequent  payment 
requests  should  be  numbered 
consecutively  for  each  project  within 
the  package  (e.g.,  project  SI1-93-15R-J- 
001-A  payment  number  2;  SJI-93-15R- 
}-001-B  payment  number  4;  etc.). 

7.  If  things  change  during  the  grant 
period,  can  funds  be  reallocated  from 
one  budget  category  to  another?  The 
Institute  recognizes  that  some  fiexibility 
is  required  in  implementing  a  project 
design  and  budget.  Thus,  grantees  may 
shift  funds  among  direct  cost  budget 
categories.  When  any  one  reallocation  or 
the  cumulative  total  of  reallocations  are 
expected  to  exceed  five  percent  of  the 
approved  budget,  a  grantee  must  specify 
the  proposed  changes,  explain  the 
reasons  for  the  changes,  and  request 
Institute  approval. 

The  same  standard  applies  to  renewal 
grants  and  package  grants.  However, 
prior  written  Institute  approval  is 
required  to  shift  leftover  funds  from  the 
original  award  to  cover  activities  to  be 
conducted  under  the  renewal  award,  or 
to  use  renewal  grant  monies  to  cover 
costs  inclined  during  the  original  grant 
period.  Prior  written  Institute  approval 
also  is  needed  to  shift  funds  between 
projects  included  in  a  package  grant. 

8.  What  information  about  project 
activities  should  be  communicated  to 
SJI?  In  general,  grantees  should  provide 
prior  notice  of  critical  project  events 
such  as  advisory  board  meetings  or 
training  sessions  so  that  the  Institute 
Program  Manager  can  attend  if  possible. 
If  methodological,  schedule,  staff, 
budget  allocations  or  other  significant 
changes  become  necessary,  the  grantee 
should  contact  the  Institute's  program 
monitor  prior  to  implementing  any  of 
these  changes,  so  that  possible  questions 
may  be  addressed  in  advance.  Questions 
concerning  the  financial  requirements 
section  of  the  Guideline,  quarterly 
financial  reporting  or  payment  requests. 
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should  be  addressed  to  the  Chief  or 
Dmuty  Chief  of  the  Institute's  Finance 
and  Management  Division. 

It  is  helpful  to  include  the  grant 
number  assigned  to  the  award  on  all 
correspondence  to  the  Institute. 

9.  What  is  the  90-day  close-out 
period?  Following  the  last  day  of  the 
grant,  a  QO^ay  period  is  provided  to 
allow  for  all  grant-related  bills  to  be 
received  and  posted,  and  grant  funds 
drawn  down  to  cover  these  expenses. 
No  obligations  of  grant  funds  may  be 
incurred  during  this  period.  The  last 
day  on  which  an  expenditure  of  grant 
funds  can  be  obligated  is  the  end  date 
of  the  grant  period.  Similarly,  the  90- 
day  period  is  not  intended  as  an 
opportunity  to  finish  and  disseminate 
grant  products.  This  should  occur  before 
the  end  of  the  grant  period. 

Starting  the  day  atter  the  end  of  the 
award  period,  and  during  the  following 
90  days,  all  monies  that  have  been 
obligated  should  be  expended.  All 
payment  requests  must  be  received  by 
the  end  of  the  90-day  "close-out- 
period."  Any  unexpended  monies  held 
by  the  grantee  that  remain  after  the  90- 
day  follow-up  period  must  be  returned 
to  the  Institute.  Any  funds  remaining  in 
the  grant  that  have  not  been  drawn 
down  by  the  grantee  will  be  deobligated. 

The  followmg  Grant  Guideline  is 
adopted  by  the  State  Justice  Institute  for 
FY  1994: 

Stale  Jiutioe  Instituts  Grant  Guideline — 
Table  of  Conlenta 

Summary 

I.  Background 

II.  Scope  of  the  Program 

III.  Defmitions 

IV.  Eligibility  for  Award 

V.  Types  of  Projects  and  Grants:  Size  of 

Awards 

VI.  Concept  Paper  Submission  Requirements 

for  New  Projects 

VII.  Application  Requirements  for  New 
Projects 

VIII.  Application  Review  Pnxedures 

IX.  Renewal  Funding  Procedures  and 

Requirements 

X.  Compliance  Requirements 

XI.  Financial  Requirements 

XII.  Grant  Adjustments 

Appendix  I  List  of  State  Contacts  Regarding 

Administration  of  Institute  Grants  to 

State  and  Local  Courts 
Appendix  U  S)l  Libraries:  Designated  Sites 

and  Contacts 
Appendix  III  Judicial  Education  Scholarship 

Application  Forms 
Appendix  IV  Preliminary  Budget  Form 
Appendix  V  Certificate  of  State  Approval 

Form 

Summary 

This  Guideline  sets  forth  the  proposed 
programmatic,  financial,  and 
administrative  requirements  of  grants, 
cooperative  agreements,  and  contracts 


awarded  by  the  State  Justice  Institute. 
The  Institute,  a  private,  nonprofit 
corporation  established  by  an  Act  of 
Congress,  is  authorized  to  award  grants, 
cooperative  agreements  and  contracts  to 
improve  the  administration  and  quality 
of  justice  in  the  State  courts. 

Grants  may  be  awarded  to  State  and 
local  courts  and  their  agencies:  national 
nonprofit  oi^anizations  controlled  by. 
operating  in  conjunction  with,  and 
serving  the  judicial  branch  of  State 
governments;  and  national  nonprofit 
organizations  for  the  education  and 
training  of  judges  and  support  personnel 
of  the  judicial  branch  of  State 
governments.  The  Institute  may  also 
award  grants  to  other  nonprofit 
organizations  with  expertise  in  judicial 
administration:  institutions  of  higher 
education;  individuals,  partnerships, 
firms,  or  corporations;  and  private 
agencies  with  expertise  in  judicial 
administration  if  the  objectives  of  the 
funded  program  can  be  better  served  by 
such  an  entity.  Funds  may  be  awarded, 
as  well,  to  Federal,  State  or  local 
agencies  and  institutions  other  than 
courts  for  services  that  cannot  be 
provided  for  adequately  through 
nongovernmental  arrangements.  In 
addition,  the  Institute  may  provide 
financial  assistance  in  the  form  of 
interagency  agreements  with  other 
grantors. 

The  Institute  will  consider 
applications  for  funding  support  that 
address  any  of  the  areas  specified  in  its 
enabling  legislation.  However,  the  Board 
of  Directors  of  the  Institute  has 
designated  certain  program  categories  as 
being  of  special  interest. 

The  Institute  has  established  one 
round  of  competition  for  FY  1994  funds. 
The  concept  paper  submission  deadline 
for  all  but  two  funding  categories  is 
December  1, 1993.  Concept  papers  to 
implement  the  plans  developed  at  the 
March,  1993  National  Conference  on 
Family  Violence  and  the  Courts  must  be 
mailed  by  October  8, 1993.  Concept 
papers  on  projects  that  follow  up  on 
October  1993  National  Symposium  on 
Court-Connected  Dispute  Resolution 
Research  muSt  be  mailed  by  March  15, 
1994. 

It  is  anticipated  that  between  $11 
million  and  $11.5  million  will  be 
available  for  award.  This  Guideline 
applies  to  all  concept  papers  and  formal 
applications  submitted  for  FY  1994 
funding. 

The  awards  made  by  the  State  Justice 
Institute  are  governed  by  the 
requirements  of  this  Guideline  and  the 
authority  conferred  by  Public  Law  98- 
620.  title  n,  42  U.S.C.  10701,  et  seq.,  as 
amended. 


I.  Background 

The  State  Justice  Institute  ("Institute") 
was  established  by  Public  Law  98-620 
to  improve  the  administration  of  justice 
in  the  State  courts  in  the  United  States. 
Incorporated  in  the  State  of  Virginia  as 
a  private,  nonprofit  corporation,  the 
Institute  is  charged,  by  statute,  with  the 
responsibility  to: 

A.  Direct  a  national  program  of 
financial  assistance  designed  to  assure 
that  each  citizen  of  the  United  States  is 
provided  ready  access  to  a  fair  and 
effective  system  of  justice; 

B.  Foster  coordination  and 
cooperation  with  the  Federal  judiciary: 

C.  Promote  recognition  of  the 
importance  of  the  separation  of  powers 
doctrine  to  an  independent  judiciary: 
and 

D.  Encourage  education  for  judges  and 
support  personnel  of  State  court  systems 
through  national  and  State 
organizations,  including  universities. 

To  accomplish  these  broad  objectives, 
the  Institute  is  authorized  to  provide 
funds  to  State  courts,  national 
organizations  which  support  and  are 
supported  by  State  courts,  national 
judicial  education  organizations,  and 
other  organizations  that  can  assist  in 
improving  the  quality  of  justice  in  the 
State  courts. 

The  Institute  is  supervised  by  an 
eleven-member  Board  of  Directors 
appointed  by  the  President,  by  and  with 
the  consent  of  the  Senate.  The  Board  is 
statutorily  composed  of  six  judges,  a 
State  court  administrator,  and  four 
members  of  the  public,  no  more  than 
two  of  whom  can  be  of  the  same 
political  party. 

Through  the  award  of  grants, 
contracts,  and  cooperative  agreements, 
the  Institute  is  authorized  to  perform  the 
following  activities: 

A.  Support  research,  demonstrations, 
special  projects,  technical  assistance, 
and  training  to  improve  the 
administration  of  justice  in  the  State 
courts; 

B.  Provide  for  the  preparation, 
publication,  and  dissemination  of 
information  regarding  State  judicial 
systems; 

C.  Participate  in  joint  projects  with 
Federal  agencies  and  other  private 
grantors: 

D.  Evaluate  or  provide  for  the 
evaluation  of  programs  and  projects 
funded  by  the  Institute  to  determine 
their  impact  upon  the  quality  of 
criminal,  civil,  and  juvenile  justice  and 
the  extent  to  which  they  have 
contributed  to  improving  the  quality  of 
justice  in  the  State  courts: 

E.  Encourage  and  assist  in  furthering 
judicial  education; 
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law,  as  well  as  sources  of  and  methods 
to  obtain  funds  to  pay  costs  incuiTBd  to 
provide  such  testimony,  particularly  in 
cases  involving  indigent  women 
defendants; 

2.  Develop  training  materials  to  assist 
battered  women,  operators  of  domestic 
violence  shelters,  battered  wameai's 
advocates,  and  attorneys  to  use  expert 
testimony  on  the  experiences  of  battered 
women  in  appropriate  cases,  and 
individuals  with  expertise  in  the 
experiences  of  battered  women  to 
develop  skills  appropriate  to  providing 
such  testimony; 

3.  Support  research  regarding  State 
judicial  decisions  relating  to  child 
custody  litigation  involving  dontestic 
violence; 

4.  Develop  training  curricula  to  assist 
State  courts  to  develop  an 
understanding  of,  and  appropriate 
responses  to  child  custoidy  litigation 
involving  domestic  violence;  and 

5.  Disseminate  information  and 
training  materials  regarding  these  issues 
and  provide  related  technical  assistance. 

Funds  will  not  be  made  available  for 
the  ordinary,  routine  operation  of  court 
systems  or  programs  in  any  of  these 
areas. 


F.  Encourage,  assist,  and  serve  in  a 
consulting  capacity  to  State  and  local 
justice  system  agencies  in  the 
development,  maintenance,  and 
coordination  of  chminal,  civil,  and 
juvenile  justice  programs  and  services; 
and 

G.  Be  responsible  for  the  certification 
of  national  programs  that  are  intended 
to  aid  and  improve  State  judicial 
systems. 

n.  Scope  of  the  Prograra 

During  FY  1994.  the  Institute  will 
consider  applications  for  funding 
support  that  address  any  of  the  areas 
specified  in  its  enabling  legislation.  The 
Board,  however,  has  d^ignated  certain 
program  categories  as  being  of  "special 
interest."  See  section  II. B. 

A.  Authorized  Program  Areas 

The  State  Justice  histitute  Act 
authorizes  the  Institute  to  fund  projects 
addressing  one  or  more  of  the  following 
program  areas: 

1.  Assistance  to  State  and  local  court 
systems  in  establishing  appropriate 
procedure5  for  the  selection  and 
removal  o  judges  and  other  court 
personnel  and  in  determining 
appropriate  levels  of  compensation; 

2.  Education  and  training  programs 
for  judges  and  other  court  personnel  for 
the  performance  of  their  general  duties 
and  for  specialized  functions,  and 
national  and  regional  conferences  and 
seminars  for  the  dissemination  of 
information  on  new  developments  and 
innovative  techniaues; 

3.  Research  on  alternative  means  for 
using  judicial  and  nonjudicial  personnel 
in  court  decisionmaking  activities, 
implementation  of  demonstration 
programs  to  test  such  innovative 
approaches,  and  evaluations  of  their 
effectiveness; 

4.  Studies  of  the  appropriateness  and 
efficacy  of  court  organizations  and 
financing  structures  in  particular  States, 
and  support  to  States  to  implement 
plans  for  ir  proved  court  organization 
and  Hnancing: 

5.  Support  for  State  court  planning 
and  budgeting  staffs  and  the  provision 
of  technical  assistance  in  resource 
allocation  and  service  forecasting 
techniques; 

6.  Studies  of  the  adequacy  of  court 
management  systems  in  State  and  local 
courts,  and  implementation  and 
evaluation  of  innovative  re^onses  to 
records  management,  data  processing, 
court  personnel  management,  reporting 
and  transcription  of  court  proceedings, 
and  juror  utilization  and  management; 

7.  Collection  and  compilation  of 
statistical  data  and  other  information  on 
the  work  of  the  courts  and  on  the  work 


of  other  agencies  which  relate  to  and 
affect  the  work  of  courts; 

8.  Studies  of  the  causes  of  trial  and 
appellate  court  delay  in  resolving  cases, 
and  establishing  and  evaluatirtg 
experimental  programs  for  reducing 
case  processing  time: 

9.  Development  aiKl  testing  of 
methods  for  measuring  the  performance 
of  judges  and  courts  and  experiments  in 
the  use  of  such  measures  to  improve  the 
functioning  of  judges  and  the  courts; 

10.  Studies  of  court  rules  and 
procedures,  discov«y  devices,  and 
evidentiary  standards  to  identify 
problems  with  the  operation  of  sudi 
rules,  procedures,  devices,  and 
standards;  and  the  development  of 
alternative  approaches  to  better 
reconcile  the  requirements  of  due 
process  with  the  need  for  swift  and 
certain  justice,  and  testing  of  the  utility 
of  those  ahemative  approaches; 

11.  Studies  of  the  outcomes  of  cases 
in  selected  areas  to  identify  instances  in 
which  the  substance  of  justice  meted 
out  by  the  courts  diverges  from  public 
expectations  of  fairness,  consistency,  or 
equity;  and  the  development,  testing 
and  evaluation  of  alternative  approaches 
to  resolving  cases  in  such  problem 
areas; 

12.  Support  for  programs  to  increase 
court  responsiveness  to  the  needs  of 
citizens  through  citizen  education, 
improvement  of  court  treatment  of 
witnesses,  victims,  and  jurors,  and 
development  of  procedures  for 
obtaining  and  using  measures  of  public 
satisfaction  with  court  processes  to 
improve  court  performance; 

13.  Testing  and  evaluating 
experimental  approaches  to  provide 
increased  citizen  access  to  jiistice. 
including  processes  which  reduce  the 
cost  of  litigating  common  grievaiK»s 
and  alternative  techniques  and 
mechanisms  fiar  resolving  disputes 
between  citizens;  and 

14.  Other  programs,  consistent  with 
the  purposes  of  the  Act,  as  may  be 
deemed  appropriate  by  the  hurtitute. 
including  projects  dealing  with  the 
relationship  between  Federal  and  State 
court  systems  in  areas  where  there  is 
concurrent  State-Federal  jurisdiction 
and  whoe  Federal  courts,  directly  or 
indirectly,  review  State  court 
proceeding 

In  addition,  the  Battered  Women's 
Testimony  Act  of  1992  and  the  Judicial 
Training  and  Research  for  Child 
Custody  Litigation  Act  of  1992  authorize 
the  Institute  to: 

1.  Collect  and  analyze  information 
regarding  the  admissibility  and  quality 
of  expert  testimony  on  the  experiences 
of  battered  women  offered  as  part  of  the 
defense  in  criminal  cases  under  State 


B.  Special  Interest  Program  Categories 
1.  General  Description 

The  Institute  is  interested  in  funding 
both  innovative  programs  and  programs 
of  proven  merit  that  can  be  replicated  in 
other  jurisdictions.  Although 
applications  in  any  of  the  statutory 
program  areas  are  eligible  for  funding  in 
FY  1994,  the  Institute  is  especially 
interested  in  funding  those  projects  that: 

a.  Formulate  new  procedures  and 
techniques,  or  creatively  enhance 
existing  arrangements  to  improve  the 
courts; 

b.  Address  aspects  of  the  State 
judicial  systems  that  are  in  special  need 
of  serious  attention; 

c.  Have  national  significance  in  terms 
of  their  impact  or  replicabllity  In  that 
they  develop  products,  services  and 
techniques  that  may  be  used  in  other 
States;  and 

d.  Create  and  disseminate  products 
that  effectively  transfer  the  information 
and  ideas  developed  to  relevant 
audiences  in  State  and  local  judicial 
systems  or  provide  technical  assistance 
to  facilitate  the  adaptation  of  effective 
programs  and  procedures  in  other  State 
and  local  jurisdictions. 

A  project  will  be  identified  as  a 
"Special  Interest"  project  if  it  meets  the 
four  criteria  set  forth  above  and  (1)  it 
foils  within  the  scope  of  the  "special 
interest"  program  areas  designated 
below,  or  (2)  information  coming  to  the 
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attention  of  the  Institute  from  the  State 
courts,  their  afliliated  organizations,  the 
research  literature,  or  other  sources 
demonstrates  that  the  project  responds 
to  another  special  need  or  interest  of  the 
Slate  courts. 

Concept  papers  and  applications 
which  address  a  "Special  Interest" 
category  will  be  accorded  a  preference 
in  the  rating  process.  (See  the  selection 
criteria  listed  in  sections  VI.B., 
"Concept  Paper  Submission 
Requirements  for  New  Projects,"  and 
Vin.B.,  "Application  Review 
Procedures.") 

2.  Specific  Categories 

The  Board  has  designated  the  areas 
set  forth  below  as  "Special  Interest" 
program  categories.  The  order  of  listing 
does  not  imply  any  ordering  of  priorities 
amon^  the  categories. 

a.  Enhancing  Court-Community 
Relations.  This  category  includes 
research,  demonstration,  evaluation  and 
education  projects  designed  to  foster  or 
enhance  effective  cooperative 
relationships  between  courts  and  local 
communities,  and  to  test  innovative 
methods  for  eliminating  economic, 
racial,  ethnic,  cultural  or  gender-based 
barriers  to  justice. 

Specifically,  the  Board  is  interested  in 
supporting  innovative  projects  that 
assist  in  implementing  the 
recommendations  of  State  Task  Forces 
on  Gender  Bias  in  the  courts  and  the 
Second  National  Conference  on  Gender 
Bias  in  the  Courts,  including  a  national 
clearinghouse  or  resource  center  and 
projects  that  address  the  inequities  and 
stereotypes  faced  by  women  and  men  in 
domestic  relations,  criminal,  civil, 
probate  and  juvenile  cases.  However, 
operational  support  will  not  be 
provided  for  new  or  existing  State  Task 
Forces. 

Examples  of  other  possible  projects 
include  but  are  not  limited  to  the 
examination,  development,  and  testing 
of  innovative  methods  that  trial  or 
appellate  courts  may  use  to:  address 
court-community  problems  resulting 
from  the  influx  of  legal  and  illegal 
immigrants,  including  projects  to  lessen 
the  financial  impact  of  that  immigration 
on  the  courts;  design  and  assess 
procedures  for  use  in  custody, 
visitation,  and  other  domestic  relations 
cases  when  family  members  or  property 
are  outside  the  United  States;  or 
fJBcilitate  communication  with  Federal 
authorities  when  illegal  aliens  are 
involved  in  State  court  proceedings; 
handle  cases  involving  pro  se  litigants 
fairly  and  effectively;  use  volunteers 
effectively;  and  respond  to  the  needs  of 
the  culturally,  demographically, 
economically  and  physically  diverse 


public  the  courts  serve.  However, 
Institute  funds  may  not  be  used  to 
support  legal  representation  of 
individuals  in  specific  cases. 

Previous  SJI-supported  projects  that 
address  these  issues  include:  The 
planning  of  a  National  Town  Meeting  on 
Improving  Public  Confidence  in  the 
Judicial  System  and  a  National 
Conference  on  Racial  and  Ethnic  Bias  in 
the  Courts;  presentation  of  the  Second 
National  Conference  on  Gender  Bias  and 
the  Courts;  faculty  workshops  on  race 
fairness,  cultural  awareness,  and  Native 
American  legal  issues;  evaluation  of  an 
experimental  community  court  in  New 
York  City;  development  of  a  manual  for 
management  of  court  interpretation 
services  and  materials  for  training  and 
assisting  court  interpreters; 
development  of  touchscreen  computer 
systems,  videotapes  and  written 
materials  to  assist  pro  se  litigants;  a 
demonstration  of  the  use  of  volunteers 
to  monitor  guardianships;  studies  of 
effective  and  efficient  methods  of 
providing  legal  representation  to 
indigent  parties  in  criminal  and  family 
cases  and  the  applicability  of  various 
dispute  resolution  procedures  to 
different  cultural  groups;  guidelines  for 
court-annexed  day  care  systems; 
preparation  of  public  education 
materials  for  adults  and  students  and  a 
curriculum  for  media  representatives 
and  judges  on  reporting  on  the  courts 
and  the  law;  and  the  testing  of  a 
computerized  intake  and  referral  system 
for  court  users  and  telephone-based 
systems  for  obtaining  general  court 
information  and  case-specific 
information. 

b.  Education  and  Training  for  fudges 
and  Other  Key  Court  Personnel.  The 
Institute  continues  to  be  interested  in 
supporting  an  array  of  projects  to 
strengthen  and  broaden  the  availability 
of  court  education  programs  at  the  State, 
regional  and  national  levels. 
Accordingly,  this  category  is  divided 
into  five  subsections:  (i)  State 
Initiatives;  (ii)  National  and  Regional 
Education  Programs;  (iii)  Judicial 
Education  Technical  Assistance;  (iv) 
Conferences;  and  (v)  Scholarships.  All 
Institute-supported  conferences  and 
education  and  training  seminars  should 
be  accessible  to  persons  with  disabilities 
in  accordance  with  the  Americans  with 
Disabilities  Act. 

i.  State  Initiatives.  This  category 
includes  support  for  training  projects 
developed  or  endorsed  by  a  State's 
courts  for  the  benefit  of  judges  and  other 
court  personnel  in  that  State.  Fiuiding  of 
these  initiatives  does  not  include 
support  for  training  programs  conducted 
by  national  providers  of  judicial 
education  unless  such  a  program  is 


designed  specifically  for  a  particular 
Slate  and  has  the  express  support  of  the 
State  Chief  Justice.  State  Court 
Administrator,  or  State  Judicial 
Educator.  The  types  of  programs  to  be 
supported  within  this  categor>'  should 
be  defined  by  individual  State  need  but 
may  include: 

(a)  Development  of  State  Court 
Education  Programs.  Projects  to  assist 
development  of  State  court  education 
programs  include,  but  are  not  limited  to: 

•  Seed  money  for  the  creation  of  an 
ongoing  State-based  entity  for  planning, 
developing,  and  administering  judicial 
education  programs; 

•  The  development  of  a  pre-bench 
orientation  program  and  other  training 
for  new  judges; 

•  Seed  money  for  irmovative 
continuing  education  and  career 
development  programs  including 
seminars  addressing  the  evolving  roles 
of  courts  and  judges  in  society, 
organizational  and  leadership 
development,  and  coping  with  the  gap 
between  resources  and  the  demand  for 
services;  and  educational  programs 
based  on  Institute-supported  research: 
and 

•  The  preparation  of  State  plans  for 
judicial  education,  including  model 
plans  for  career-long  education  of  the 
judiciary  (e.g.,  new  judge  training  and 
orientation  followed  by  continuing 
education  and  career  development). 

(b)  Curriculum  Adaptation  Projects. 
The  Board  is  reserving  up  to  $350,000 
to  provide  support  for  adaptation  and 
implementation  of  model  curricula  and/ 
or  model  training  programs  previously 
developed  with  SJI  support.  The  exact 
amount  to  be  awarded  for  curriculum 
adaptation  grants  will  dep>end  on  the 
number  and  quality  of  the  applications 
submitted  in  this  category  and  other 
categories  of  the  Guideline. 

Only  State  or  local  courts  may  apply 
for  Curriculum  Adaptation  funding. 
Grants  to  support  adaptation  of 
educational  programs  previously 
developed  with  SJI  funds  are  limited  to 
no  more  than  $20,000  each.  As  with 
other  awards  to  State  or  local  courts, 
cash  or  in-kind  match  must  be  provided 
equal  to  at  least  50%  of  the  grant 
amount  requested. 

Curriculum  Adaptation  projects  may 
include  a  replication  or  State-sp>ecific 
modification  of  a  model  educational 
program,  model  curriculum,  or  course 
module  developed  with  SJI  funds  by 
any  other  State  or  any  national 
organization;  an  adaptation  of  a 
curriculum  or  a  portion  of  a  curriculum 
developed  for  a  national  or  regional 
conference;  or  an  adaptation  of  a 
curriculum  for  use  as  part  of  a  State 
judicial  conference  or  State  training 
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program  for  judges  and  other  court 
personnel. 

Curriculum  Adaptation  grants  will  be 
awarded  on  the  basis  of  criteria 
including:  the  need  for  the  educational 
program  and  for  outside  funding:  the 
certainty  of  effective  implementation; 
and  expressions  of  interest  by  the  judges 
and/or  court  personnel  who  would  be 
directly  involved  in  or  affected  by  the 
project.  In  making  implementation 
awards,  the  Institute  will  also  consider 
factors  such  as  the  reasonableness  of  the 
amount  requested,  compliance  with  the 
statutory  match  requirements,  diversity 
of  subject  matter,  geographic  diversity, 
and  the  level  of  appropriations  available 
in  the  current  year  and  the  amount 
expected  lo  be  available  in  succeeding 
fiscal  years. 

In  lieu  of  concept  papers  and  formal 
applications,  applicants  for  grants  may 
submit,  at  p"v  time,  a  detailed  letter, 
with  three  photocopies.  Although  there 
is  no  prescribed  form  for  the  letter  nor 
a  minimum  or  maximum  page  limit, 
letters  of  application  should  include  the 
following  information  to  assure  that 
each  of  the  criteria  for  evaluating 
applications  is  addressed: 

•  Project  Description.  What  is  the 
model  curriculum  or  training  program 
to  be  tested?  Who  developed  it?  How 
will  it  complement  existing  education 
and  training  programs?  Who  will  the 
participants  be,  bow  will  they  be 
recruited,  and  from  where  will  they 
come  (e.g.,  from  across  the  State,  firom 
a  single  local  jurisdiction)?  How  many 
participants  are  anticipated  and  what 
limits,  if  any.  will  be  placed  on  the 
number  of  participants?  What  ere  the 
proposed  dates  for  the  beginning  and 
ending  of  the  grant  period? 

•  Need  for  funding.  Why  is  this 
education  p'  -gram  needed  at  the 
present  time?  Why  cannot  State  or  local 
resources  fully  support  the  modification 
and  presentation  of  the  model 
curriculum?  What  is  the  potential  for 
replicating  the  program  in  the  future 
using  State  or  local  funds,  once  it  has 
been  successfully  ad2pted  and  tested? 

•  Certainty  of  effective 
implementation.  What  date  has  been  set 
for  presenting  the  program?  What  types 
of  modifications  in  the  length,  format 
and  content  of  the  model  curriculum  are 
anticipated?  Who  will  be  responsible  for 
adapting  the  model  curriculum?  How 
will  the  presentation  of  the  program  be 
evaluated  and  by  whom?  ((Drdinarily,  an 
outside  evaluation  is  not  necessary.) 
What  measures  will  be  taken  to  facilitate 
subsequent  presentations  of  the  adapted 
program? 

•  Expressions  of  interest  by  judges 
and/or  court  personnel.  A 
demonstral.v^n  (e.g.,  by  attaching  letters 


of  support)  that  the  proposed  program 
has  the  support  of  the  court  system 
leadership,  and  the  judges,  court 
managers,  and  judicial  education 
f>ersonnel  who  are  expected  to  attend. 

•  Budget  and  matching  State 
contribution.  A  copy  of  Form  E  (see 
Appendix  FV)  and  a  narrative  that 
briefly  describes  the  basis  for  the 
proposed  costs  and  the  source  of  the 
match  offered. 

•  For  local  courts,  a  concurrence 
signed  by  the  Chief  Justice.  (See  Form 
B,  Appendix  V.) 

Letters  of  application  may  be 
submitted  at  any  time.  However,  there 
should  be  at  least  60  days  between  the 
date  of  submission  and  the  date  of  the 
proposed  program.  It  is  anticipated  that 
they  will  be  acted  upon  within  45  days 
of  receipt.  The  Board  of  Directors  has 
delegated  its  authority  to  approve  these 
grants  to  its  Judicial  Education 
Committee. 

Curriculum  Adaptation  grants  require 
only  two  copies  of  project  manuals, 
handl>ooks,  or  packets  to  be  submitted 
to  SJI  at  the  conclusion  of  the  grant, 
along  with  the  final  project  reftort. 
Applicants  preparing  instructional 
material  as  part  of  a  Curriculum 
Adaptation  grant  must  provide  for 
including  a  prominent  acknowledgment 
that  support  was  received  from  the 
Institute,  along  with  the  "SP"  logo,  and 
a  disclaimer  paragraph  based  on  the 
example  provided  in  section  X.Q.  of  the 
Guideline. 

Applicants  seeking  other  types  of 
funding  for  developing  and  testing 
educational  programs  must  comply  with 
the  requirements  for  concept  papers  and 
applications  set  forth  in  sections  VI  and 
VH  or  the  requirements  for  renewal 
applications  set  forth  in  section  IX. 

ii.  National  and  Regional  Education 
Programs.  This  category  includes 
support  for  national  or  regional  training 
programs  developed  by  any  provider, 
e.g.,  national  organizations.  State  courts, 
universities,  or  public  interest  groups. 
Within  this  category,  priority  will  be 
given  to  training  projects  which  address 
issues  of  major  concern  to  the  State 
judiciary  and  other  court  personnel. 
Programs  to  be  supported  may  include: 

•  Training  programs  or  seminars  on 
topics  of  interest  and  concern  that 
transcend  State  lines  including  the 
factors  that  should  be  considered  in 
deciding  child  custody  and  termination 
of  parental  rights: 

•  Multi-State  or  regional  training 
programs  sponsored  by  national 
organizations,  nonprofit  groups,  State 
courts  or  universities; 

•  Specialized  training  programs  for 
State  trial  and  appellate  court  judges. 
State  and  local  court  managers,  or  other 


court  personnel,  including  seminars 
based  on  Institute-supported  research, 
and  training  that  addresses  issues 
related  to  leadership  in  a  court  setting, 
adapting  to  change,  and  developing 
strategies  for  improving  the  Quality  and 
administration  of  justice;  and 

•  Curricula  designed  for  use  at  the 
workplace  or  at  home  using  video, 
computer-based,  or  other  media. 

iii.  Judicial  Education  Technical 
Assistance.  Unlike  the  preceding 
categories  which  support  direct  training. 
"Technical  Assistance'  refers  to 
services  necessary  for  the  development 
of  effective  educational  projects  for 
judges  and  other  court  personnel. 
Projects  in  this  category  should  focus  on 
the  needs  of  the  States,  and  applicants 
sliould  demonstrate  their  ability  to  work 
effectively  with  State  judicial  educators. 

The  Institute  is  currently  funding  the 
following  judicial  education  technical 
assistance  projects:  The  )udicial 
Education  Reference  Information  and 
Technology  Transfer  Project  (JERnT). 
which  collects  and  disseminates 
information  (as  well  as  providing 
technical  assistance)  on  continuing 
education  programs  for  judges  and  court 
personnel;  the  Judicial  Education/ Adult 
Education  Project  (JEAEP),  which 
provides  expert  assistance  on  the 
application  of  adult  and  continuing 
education  theory  and  practices  to  court 
education  programs;  the  Leadership 
Institute  in  Judicial  Education,  which 
offers  an  annual  training  program  and 
followup  assistance  to  State  judicial 
education  leadership  teams  to  help 
them  develop  improved  approaches  to 
court  education;  and  NASJE  NEWS,  a 
newsletter  of  the  National  Association 
of  State  Judicial  Educators. 

iv.  Conferences.  This  category 
includes  support  for  regional  or  national 
conferences  on  topics  of  major  concern 
to  the  State  judiciary  and  court 
personnel.  Applicants  are  encouraged  to 
consider  the  use  of  videoconference  and 
other  technologies  to  increase 
participation  and  limit  travel  expenses 
in  planning  and  presenting  conferences. 
Applicants  also  are  reminded  that 
conference  sites  should  be  accessible  to 
persons  with  disabilities  in  accordance 
with  the  Americans  With  Disabilities 
Act.  In  planning  a  conference. 
applicants  should  provide  for  a  written, 
video,  or  other  product  that  would 
widely  disseminate  the  information, 
findings,  and  any  recommendations 
resulting  from  the  conference. 

The  Institute  is  particularly  interested 
in  supporting  national  symposia  that 
synthesize  the  information  available 
from  Institute-supported  projects  and 
other  sources  on  the  Implementation 
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and  Operation  of  Drug  Courts;  and  on 
Reducing  Litisation  Delay. 

(a)  National  Symposium  on  the 
Implementation  and  Operation  of  Drug 
Courts.  Many  iurisdictions  around  the 
country  have  established  a  specialized 
"drug  court."  In  at  least  12  of  these 
"drug  courts."  defendants  who  havs 
been  charged  with  or  pleaded  guilty  to 
a  drug-related  offense  are  ordered  to 
pailicipete  in  a  substance  abuse 
treatment  program  and  are  subject  to 
close  monitoring.  Upon  successful 
completion  of  the  program,  the  charges 
are  dismissed  or  the  conviction  is 
exDunged.  Because  of  the  widespread 
judidal  interest  in  these  programs,  the 
Institute  seeks  to  support  a  symposium 
which  would  bring  together 
representatives  of  the  jurisdictions  with 
drug  courts,  researchers  who  have 
studied  or  evaluated  the  impact  of  these 
courts,  representatives  of  jurisdictions 
that  are  interested  in  establishing  a  drug 
court,  and  other  judicial  and  criminal 
justice  officials,  attorneys  and  scholars 
to  exchange  information  and 
recommendations  about  their 
effectiveness,  implementation,  and 
operation. 

Among  the  topics  that  should  be 
addressed  are  variations  in  the 
objectives  and  approaches  of  the  various 
drug  courts:  the  effectiveness  of  the 
programs  in  curtailing  offenders' 
substance  abuse  and  criminal  conduct; 
the  impact  of  the  programs  on  the 
courts,  the  criminal  justice  system  and 
the  substance  abuse  treatment  system; 
the  benefits  and  drawbacks  of  operating 
the  program  as  a  diversion  rather  than 
a  sentencing  alternative;  the  methods 
used  to  establish  and  institutionalize 
drug  courts  including  how  the  differing 
objectives  and  procedures  of  the 
criminal  justice  and  substance  abuse 
treatment  systems  were  reconciled;  and 
methods  for  evaluating  and  monitoring 
the  programs. 

(bj  National  Symposium  on  Reducing 
Litigation  Delay.  The  Institute  has 
supported  approximately  20  projects 
examining  methods  for  improving 
caseflow  in  various  types  and  levels  of 
courts,  or  training  judges  and  court 
managers  on  pretrial  and  trial 
management.  The  Institute  is  interested 
in  supporting  a  symposium  that  wouM 
bring  together  litigation  delay 
researchers,  technical  assistance 
provides,  trial  and  appellate  court 
judges  and  managers,  State  court 
administrators,  attorneys,  scholars,  and 
others  to  synthesize  and  share  the 
information  resulting  from  the  projects 
funded  by  the  Institute  and  others; 
determine  the  approaches  to  pretrial, 
trial,  and  individual  docket 
man^ement  that  appear  to  be  most 


effective  and  the  best  methods  for 
implementing  them;  identify  the 
programs  that  may  be  needed  to  assist 
courts  in  further  reducing  litigation 
delay;  and  deHne  and  prioritize  the 
topics  for  further  research  on  improving 
caseflow  management. 

V.  Scholarships  for  Judges  and  Court 
Personnel.  The  Institute  is  reserving  up 
to  $250,0(X)  (in  addition  to  any 
scholarship  funds  remaining  hx>m  Fiscal 
Year  1993)  to  support  a  scholarship 
program  for  State  court  judges  and  court 
managers. 

(a)  Program  Description/ Scholarship 
Amounts.  The  purposes  of  the  Institute 
scholarship  program  are  to:  enhance  the 
knowledge,  skills,  and  abilities  of  judges 
and  court  managers;  enable  State  court 
judges  and  court  managers  to  attend  out- 
of-State  educational  programs 
sponsored  by  national  and  State 
providers  that  they  could  not  otherwise 
attend  because  of  limited  State,  local 
and  persortal  budgets;  and  provide 
States,  judicial  educators,  and  the 
Institute  with  evaluative  information  on 
a  range  of  judicial  and  court-related 
education  programs. 

Scholarships  will  be  granted  to 
individuals  only  for  the  purpose  of 
attending  out-of- State  programs  within 
the  United  States.  A  scholarship  may 
cover  the  cost  of  tuition  and 
transportation  to  the  site  of  the 
educational  program  up  to  a  maximum 
total  of  $1,500  per  scholarship. 
(Transportation  expenses  include 
roundtrip  coach  airfare  or  train  fare,  or 
up  to  $.25/mile  if  the  recipient  drives  to 
the  site  of  the  program.)  Ordinarily, 
funds  to  pay  tuition  and  transportation 
expenses  in  excess  of  $1,500.  and  other 
costs  of  attending  the  program  such  as 
lodging,  meals,  materials,  and  local 
transportation  (including  rental  cars)  at 
the  site  of  the  education  program,  must 
be  obtained  from  other  sources  or  be 
borne  by  the  scholarship  recipient. 

(b)  Eligibility  Requirements.  Because 
of  the  limited  amount  of  funds 
available,  scholarships  are  limited  to 
full-time  judges  of  State  or  local  trial 
and  appellate  courts,  and  to  full-time 
professional.  State  or  local  court 
personnel  with  management 
responsibilities.  Senior  judges,  part-time 
judges,  quasi-judicial  hearing  officers. 
State  administrative  law  judges,  staff 
attorneys,  law  clerks,  line  staff,  law 
enforcement  officers  and  other 
executive  branch  personnel  will  not  be 
eligible  to  receive  a  scholarship. 

(c)  Application  Procedures,  judges 
and  court  managers  interested  in 
receiving  a  scholarship  must  submit  the 
Institute's  Judicial  Education 
Scholarship  Application  Form  (Form 


Si.  see  Appendix  HI).  Applications 
must  be  submitted  by: 

November  1.  1993.  for  programs 
beginning  between  February  1, 1994  and 
April  30, 1994; 

February  1.  1994.  for  programs 
beginning  between  May  1  and  July  31. 
1994; 

May  2.  1994,  for  programs  beginning 
between  August  1,  and  October  31, 
1994;  and 

August  1, 1994,  for  programs 
beginning  between  November  1. 1994 
and  January  31, 1995. 

No  exceptions  or  extensions  will  be 
granted. 

All  scholarship  applicants  must 
obtain  the  written  concurrence  of  the 
Chief  Justice  of  his  or  her  State  (or  the 
Chief  Justice's  designee)  on  the 
Institute's  Judicial  Education 
Scholarship  Concurrence  (Form  S2.  see 
Appendix  III).  Court  managers,  other 
than  elected  clerks  of  court,  also  should 
submit  a  letter  of  support  from  their 
supervisor.  The  Concurrence  (Form  S2) 
may  accompany  the  application  or  be 
sent  separately.  However,  the  original 
signed  Concurrence  form  must  be 
received  by  the  Institute  within  one 
week  after  the  appropriate  application 
mailing  deadline  (i.e.  by  November  8. 
1993.  or  February  8.  May  9,  or  August 
8. 1994).  No  application  will  be 
reviewed  if  a  signed  Concurrence  has 
not  been  received  by  the  required  date. 

(d)  Review  Procedures/Selection 
Criteria.  The  Board  of  Directors  has 
delegated  the  authority  to  approve  or 
deny  scholarships  to  its  Judicial 
Education  Committee.  The  Institute 
intends  to  notify  each  applicant  who.se 
scholarship  has  been  approved  within 
45  days  after  the  relevant  application 
deadline.  In  order  to  assure  the 
availability  of  scholarship  funds 
throughout  the  year,  the  Committee  will 
limit  the  amount  of  the  scholarship 
support  awarded  in  any  quarter  to  no 
more  than  $62,500  (in  addition  to 
scholarship  funds  that  may  not  have 
been  awarded  in  previous  quarters). 

The  factors  that  the  Institute  will 
consider  in  selecting  scholarship 
recipients  are: 

•  The  applicant's  need  for  training  in 
the  particular  course  subject  and  how 
the  applicant  would  apply  the 
information/skills  gained; 

•  The  State's  need  for  the  applicant  to 
attend  the  specific  educational  program, 
as  demonstrated  by  a  description  of 
current  legal,  procedural,  administrative 
or  other  problems  affecting  the  State's 
courts,  enactment  of  new  legislation,  or 
other  indications  of  need,  in  addition  to 
submission  of  a  signed  Form  S2; 
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•  The  absence  of  educational 
programs  in  the  applicant's  State 
addressing  the  particular  topic; 

•  How  uie  applicant  intends  to 
disseminate  the  knowledge  gained  (e.g., 
by  developing/teaching  a  course  or 
providing  in-service  training  for  judges 
or  court  personnel  at  the  State  or  local 
level); 

•  The  length  of  time  that  the 
applicant  intends  to  serve  as  a  judge  or 
court  manager,  assuming  reelection  or 
reappointment,  where  applicable; 

•  The  length  of  time  since  the 
applicant  attended  a  non-mandatory 
judicial  or  court  management  education 
program; 

•  The  unavailabiHty  of  State  or  local 
funds  to  cover  the  costs  of  attending  the 
program; 

•  The  quahty  of  the  educational 
program  to  be  attended  as  demonstrated 
by  the  sponsoring  organization's 
experience  in  judicial  education, 
evaluations  by  participants  or  other 
professionals  in  the  field,  or  prior  SJI 
support  for  this  or  other  programs 
sponsored  by  the  organization; 

•  Geographic  balance; 

•  The  oalance  of  scholarships  among 
types  of  applicants  and  courts; 

•  The  balance  of  scholarships  among 
educational  programs;  and 

•  The  level  of  appropriations 
available  to  the  Institute  in  the  current 
year  and  the  amount  expected  to  be 
available  in  succeeding  fiscal  years. 

(e)  Responsibilities  of  Scholarship 
Recipients.  In  order  to  receive  the  funds 
authorized  by  a  scholarship  award, 
recipients  must  submit  Scholarship 
Payment  Voucher  (Form  S3)  together 
with  a  tuition  statement  from  the 
program  sponsor,  and  a  transportation 
fare  receipt  (or  statement  of  the  driving 
mileage  to  and  from  the  recipient's 
home  to  the  site  of  the  educational 
program).  Recipients  also  must  submit 
to  the  Institute  a  certificate  of 
attendance  at  the  program  and  an 
evaluation  of  the  educational  program 
they  attended.  A  copy  of  the  evaluation 
also  must  be  sent  to  the  Chief  Justice  of 
their  State. 

A  State  or  a  local  jurisdiction  may 
impose  additional  requirements  on 
scholarship  recipients  that  are 
consistent  with  SJI's  criteria  and 
requirements,  e.g.,  a  requirement  to 
serve  as  faculty  on  the  subject  at  a  State- 
or  locally-sponsored  judicial  education 
program. 

c  Court  Financing  and  Use  of 
Resources.  This  category  includes 
demonstration,  evaluation,  education, 
and  research  projects  designed  to 
contribute  to  the  National  Conference 
on  the  Funding  Crisis  in  the  State 
Courts  scheduled  for  the  Fall  of  1994. 


Among  the  possible  topics  that  could  be 
addressed  under  this  category  are: 

•  The  testing  of  innovative  methods 
for  enhancing  interbranch 
communications; 

•  Docxunentation  and  evaluation  of 
the  effects  of  "privatizing"  judicial 
branch  services  or  responsibilities 
including  the  effect  on  the  quality  of 
service  and  the  public's  perception  of 
fairness,  the  financial  impact  of 
privatization  on  the  courts,  and  the 
management  changes  required  in  order 
to  properly  oversee  contractors; 

•  Dociunentation  and  evaluation  of 
effective  techniques  for  managing  court 
resources,  services,  and  personnel  and 
managing  reductions  of  services  and 
personnel  levels  in  a  court  enviroimient; 

•  Examinations  of  the  results,  benefits 
and  drawbacks  of  various  methods  of 
enhancing  the  stability  and  equity  of 
court  funding;  and 

•  Dissemination  of  information 
regarding  these  issues  to  the  court 
community  nationally. 

In  previous  funding  cycles,  the 
Institute  has  supported  a  National 
Conference  on  the  Funding  Crisis  in  the 
Courts  and  projects  that  examined 
judgeship,  sta^g,  and  indigent  defense 
services  needs;  assessed  approaches  for 
managing  budget  cutbacks;  and 
evaluated  techniques  for  improving 
collection  and  administration  of 
monetary  penalties  and  restitution  in 
criminal  cases. 

d.  Planning  and  Managing  the  Future 
of  the  Courts.  The  Institute  is  interested 
in  supporting  activities  that  would 
enable  courts  to  implement  and  evaluate 
long-range  strategic  plarming  processes 
and  complementary  innovative 
management  approaches  in  their  own 
jurisdictions. 

The  types  of  projects  that  fall  within 
this  category  are: 

•  Development,  implementation, 
institutionalization,  and  evaluation  of 
long-range  planning  approaches  in 
individual  States  and  local  jurisdictions, 
e.g.,  the  development  or  inclusion  of 
strategic  planning  techniques, 
environmental  scaiming,  trends  analysis 
and  other  comprehensive  long-range, 
strategic  planning  methods  as 
components  of  courts"  current  planning 
processes  or  as  part  of  the  initiation  of 
such  a  process; 

•  Aoiaptation,  implementation  and 
evaluation  of  innovative  management 
approaches,  such  as  total  quality 
management,  designed  to  complement, 
enhance  or  support  use  of  a  long-range 
strategic  planning  process.  This 
includes  the  development  and  testing  of 
performance  standards  and  other 
techniques  to  enable  trial  and  appellate 
court  officials  to  conduct  user 


evaluations  of  the  quality  of  court 
services  and  to  measure  public,  internal 
and  supplier  satisfaction  as  a  means  to 
improve  court  performance. 

•  Development,  presentation  and 
evaluation  of  training  necessary  to 
enable  judges  and  court  staff  to 
participate  productively  in  the 
implementation  or  institutionalization 
of  the  planning  process  and/or  related 
innovative  management  approaches. 

The  Institute  has  supported  futures 
commissions  in  seven  States.  Because 
the  Board  of  Directors  believes  that  a 
sufficient  variety  of  commission  models 
now  exists,  the  Institute  will  not 
support  the  development  or 
implementation  of  any  State  futures 
commissions  in  FY  1994.  The  Institute 
also  has  supported  planning,  futures, 
and  innovative  management  projects 
including:  national  and  Statewide 
"future  and  the  courts"  conferences  and 
training;  development  of  curricula, 
guidebooks  and  a  video  on  visioning, 
and  a  long-range  trial  planning  guide  for 
trial  courts;  the  provision  of  technical 
assistance  to  courts  conducting  futures 
and  long-range  planning  activities;  a  test 
of  the  feasibility  of  implementing  the 
Trial  Court  Performance  Standards  in 
four  States;  the  development  of 
Appellate  Court  Performance  Standards; 
and  the  application  of  total  quality 
management  principles  to  court 
operations. 

e.  Dispute  Resolution  and  the  Courts. 
This  category  includes  research, 
evaluation,  demonstration,  technical 
assistance,  and  education  projects 
addressing  the  findings  and 
recommendations  developed  at  the 
National  Symposium  on  Court- 
Connected  Dispute  Resolution  Research, 
to  be  conducted  in  Orlando  in  October, 
1993.  A  summary  of  the 
recommendations  and  findings  from  the^ 
conference  will  be  made  available  by 
January.  1994.  Concept  papers 
proposing  addressing  these  issues  must 
be  mailed  by  March  15, 1994.  They  will 
be  considered  by  the  Institute's  Board  of 
Directors  at  its  meeting  on  May  12-14. 
1994. 

f.  Application  of  Technology.  This 
category  includes  the  testing  of 
innovative  applications  of  technology  to 
improve  the  operation  of  court 
management  systems  and  judicial 
practices  at  both  the  trial  and  appellate 
court  levels. 

The  Board  seeks  to  support  local 
experiments  with  promising  but 
untested  applications  of  technology  in 
the  courts  that  include  a  structured 
evaluation  of  the  impact  of  the 
technology  in  terms  of  costs,  benefits, 
and  staff  workload.  In  this  context, 
"untested"  refers  to  novel  applications 
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of  tedmokigy  developed  for  the  private 
sector  and  other  fields  that  have  not 
previously  been  applied  to  the  courts. 

The  Board  is  particularly  interested  in 
the  evaluation  of  optical  imaging  as  a 
tool  for  transferring  information;  the 
effective  use  of  management 
information  systems  to  monitor,  assess, 
and  predict  evolving  court  needs;  and 
training  programs  to  prepare  staff  for 
techacnogical  change.  (See  paragraph 
XI.H.2.b.  regarding  the  limits  on  the  use 
of  grant  hinds  to  purchase  equipment 
and  software.) 

In  previous  funding  cycles,  grants 
have  been  awarded  to  support: 

Demonstration  and  evaluation  of 
communications  technology,  e.g.: 
Interactive  computerized  information 
systems  to  assist  pro  se  litigants;  the  use 
of  FAX  technology  by  courts;  a  multi- 
user "system  for  judicial  interchange" 
designed  to  link  disparate  automated 
information  systems  and  share  court 
information  among  judicial  system 
offices  throughout  a  State  without 
replacement  of  the  various  hardware 
and  software  environments  which 
support  individual  courts;  a 
computerized  voice  information  system 
permitting  [>artie8  to  access  by 
telephone  information  pertaining  to 
their  cases;  an  automated  pubUc 
information  directory  of  courthouse 
facilities  and  services;  an  automated 
appellate  court  bulletin  board;  and  a 
computer-integrated  courtroom  that 
provides  full  access  to  the  judicial 
system  for  hearing-impaired  jurors, 
witnesses,  crime  victims,  Utigants. 
attorneys,  and  judges; 

Demonstration  and  evaluation  of 
records  technology,  including:  The 
integration  of  bar-coding  technology 
with  an  existing  automated  case 
management  system;  an  on-bench 
automated  system  for  generating  and 
processing  court  orders;  an  automated 
judicial  education  management  system; 
testing  of  a  document  management 
system  for  small  courts  that  u.ses 
imaging  technolog)',  and  of  automated 
telephone  docketing  for  circuit-riding 
judges;  evaluation  of  the  use  of 
automated  teller  machines  for  paying 
jurors;  and  assessment  of  a  combined 
use  of  court  recording  technologies;  and 

Court  technology  assistance  services, 
e.g.:  Qrculation  of  a  court  technology 
bulletin  designed  to  inform  judges  and 
court  managers  about  the  latest 
developments  in  court-related 
technologies;  creation  of  a  court 
technology  laboratory  to  provide  judges 
and  court  managers  with  the 
opportunity  to  test  automated  court- 
related  systems;  enhancement  of  a  data 
base  documenting  automated  systems 
currently  in  use  in  courts  across  the 


country;  establishn»nt  of  a  technical 
information  service  to  respond  to 
specific  inquiries  concerning  court- 
related  technologies;  development  of 
court  automation  performance 
standards;  and  an  assessment  of 
programs  that  allow  public  access  to 
electronically  stored  court  information. 

Grants  also  provided  support  for 
national  court  technology  conferences; 
preparation  of  guidelines  on  privacy 
and  public  access  to  electronic  court 
information;  the  testing  of  a 
computerized  citizen  intake  and  referral 
service;  implementation  and  evaluation 
of  a  Statewide  automated  integrated 
case  docketing  and  recordkeeping 
system;  a  prototype  computerized 
benchbook  using  hypertext  technology; 
and  computer  simulation  models  to 
assist  State  courts  in  evaluating 
potential  strategies  for  improving  civil 
caseflow. 

g.  Reduction  ofLiUgation  Expense 
and  Delay.  This  category  includes 
projects  to  adapt,  implement,  and 
evaluate  methods  developed  through 
research  and  demonstration  projects 
supported  by  the  Institute  and  other 
funders  for  birly  and  efCectively 
managing  dockets  and  reducing  the  time 
from  the  filing  of  a  case  to  its  final 
disposition  (including  the  pretrial, 
adjudicatory,  post-trial,  and  appellate 
stages  of  the  htigation  process)  and  the 
reduction  of  the  cost  and  complexity  of 
litigation.  The  Board  is  particularly 
interested  in  projects  that  test 
techniques  for  improvmg  the 
coordination  between  the  courts  and 
social  service  and  treatment  agencies  in 
order  to  accelerate  and  improve 
dispositions  in  juvenile,  mental  health, 
drug  possession,  and  other  cases.  This 
category  does  not  include  operational 
support  for  mediation,  arbitration  or 
other  dispute  resolution  programs.  (See 
also  section  II.B.2.b.iv.(b)  regarding  the 
National  Symposium  on  Reducing 
Litigation  IDelay.) 

In  previous  funding  cycles,  grants 
have  been  awarded  to  support  the 
examination  of  the  causes  of  delay  and 
the  methods  for  improving  case 
processing  in  trial  courts  in  rural 
jurisdictions,  limited  jurisdiction  urban 
trial  courts,  and  in  intermediate 
appellate  courts.  In  addition,  grant 
support  has  been  awarded  to  projects 
demonstrating  the  use  of  diSerentiated 
case  management  in  trial  and  appellate 
courts,  and  examining  the  impact  of 
innovative  procedures  for  screening 
dvil  cases,  handling  medical 
malpractice  cases,  and  expediting 
appellate  decisions. 

The  Institute  has  also  supported 
development  of  a  case  management 
review  process;  studies  of  case 


processing  in  civil  and  domestic 
relations  cases;  the  extent  of  case 
processing  problems  caused  by 
discovery;  methods  for  e^ctively 
managing  motions  practice  in  civil 
cases;  examination  of  the  feasibility  of 
collecting  billing  information  from 
attorneys  in  order  to  better  assess  the 
impact  of  new  procedures  on  litigant 
costs;  and  assi^ance  to  trial  courts  in 
major  urban  areas  and  to  appellate 
courts  to  improve  case  processing,  adoprt 
and  implement  time  standards,  and 
otherwise  reduce  litigation  delay. 

h.  Substance  Abuse.  This  category 
includes  the  development  and 
evaluation  of  innovative  techniques  for 
courts  to  handle  the  increasing  volume 
of  substance  abuse-related  criminal, 
civil,  juvenile  and  domestic  relations 
cases  fairly  and  expeditiously;  the 
planning  and  presentation  of  seminars 
or  other  educational  forums  for  judges, 
probation  officers,  caseworkers,  and 
other  court  personnel  to  examine  court- 
related  issues  concerning  alcohol  and 
other  drug  abuse  and  develop  specific 
plans  for  how  individual  courts  can 
respond  to  the  impact  of  the  increasing 
volume  of  substance  abuse-related 
criminal,  dvil.  juvenile,  and  domestic    - 
relations  cases  on  their  ability  to 
manage  their  overall  caseloads  fairiy 
and  efficiently. 

The  Board  of  Directors  is  ■particularly 
interested  in  funding  irmovative 
projects  which  establish  coordinated 
efforts  between  local  courts  and 
treatment  providers;  enhance  inter- 
branch  commimication  regarding  the 
effective  disposition  of  cases  involving 
substance  abuse;  and  evaluate  the 
effectiveness  of  various  methods  for 
treating  substance  abuse.  Proposals 
should  demonstrate  a  direct  impact  on 
the  ability  of  State  courts  to  handle 
cases  involving  substance  abuse  fairly 
and  effectively.  The  Institute  will  not 
fund  projects  focused  on  developing 
additional  assessment  tools  for 
substance  abusers,  or  providing  support 
for  basic  court  or  treatment  services. 
(See  also  section  II.B.2.b.iv.a.  regarding 
the  National  Symposium  on  The 
Implementation  and  Operation  of  Drug 
Courts.) 

In  previous  funding  cycles,  the 
Institute  has  sponsored  a  National 
Conference  on  Substance  Abuse  and  the 
Courts,  and  State  efforts  to  implement 
the  plans  developed  at  that  Conference. 
It  has  also  supported  projects  to 
evaluate  the  drug  court  procedures 
initiated  by  the  Dade  County,  Florida, 
Pulaski  County,  Arkansas,  and  New 
York  Qty  courts,  and  the  effectiveness 
of  other  court-based  alcohol  and  drug 
assessment  programs;  replicate  the  Dade 
County  program  in  non-urban  sites; 
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assess  the  impact  of  legislation  and 
court  decisions  dealing  with  drug- 
affected  infants,  and  strategies  for 
coping  with  increasing  caseload 
pressures;  develop  a  benchbook  to  assist 
judges  in  child  abuse  and  neglect  cases 
involving  parental  substance  abuse;  test 
the  use  of  a  dual  diagnostic  treatment 
model  for  domestic  violence  cases  in 
which  substance  abuse  was  a  factor;  and 
present  local  and  regional  educational 
programs  for  judges  and  other  court 
personnel  on  substance  abuse  and  its 
treatment. 

The  Institute  and  the  Bureau  of  Justice 
Assistance  (BJA)  also  are  supporting  two 
technical  assistance  projects:  one  by  the 
National  Center  for  State  Courts  to  assist 
courts  in  implementing  the  plans 
developed  at  the  National  Conference: 
and  the  other  by  the  American 
University  Court  Technical  Assistance 
Project  to  identify  successful  drug  case 
management  strategies,  conduct 
seminars  on  drug  case  management,  and 
develop  a  guidebook  for  implementing 
drug  case  processing  initiatives.  In 
addition,  the  Institute  and  the 
Department  of  Health  and  Human 
Services'  Center  for  Substance  Abuse 
Treatment  (CSAT)  have  entered  into 
inter-agency  agreement  to  conduct 
regional  training  programs  for  State 
judges  and  legislators  on  substance 
abuse  treatment. 

i.  Facilitating  the  Appropriate  Use  of 
Intermediate  Sanctions.  Since  FY  1989, 
the  Institute  has  supported  a  joint 
program  with  the  National  Institute  of 
Corrections  (NIC)  to  facilitate  the 
purposeful  and  effective  use  of 
intermediate  sanctions  by  (1)  helping 
State  and  local  jurisdictions  analyze 
their  current  sanctioning  purposes  and 
practices  and  (2)  encouraging  the 
leadership  and  active  participation  of 
the  judiciary  in  guiding  the   - 
development  and  use  of  a  meaningful 
array  of  sanctions.  "Intermediate 
sanctions"  refers  to  a  range  of  penalties 
and  programs  between  unsupervised 
probation  and  total  confinement  for 
felony  offenders  who  do  not  pose  a 
significant  risk  to  public  safety  (e.g.. 
fines,  restitution,  community  service, 
house  arrest,  day-reporting  centers,  and 
intensive-supervised  probation). 

As  part  of  the  continuation  of  the  joint 
program,  the  Board  is  interested  in 
supporting  a  comprehensive  project  that 
consists  of: 

•  presentation  of  a  national 
videoconference  for  teams  of  judges  and 
criminal  justice  officials  on  how  to 
effectively  develop  and  implement 
intermediate  sanctions; 

•  production  of  videotapes  for  use  in 
local  or  State  judicial  training  programs 
modeled  after  the  video  conference  to 


generate  the  support  and  participation 
of  key  decision-makers  and 
practitioners: 

•  presentation  of  a  two-day  regional 
or  single-State  training  program  for 
teams  of  judges  and  criminal  justice 
officials;  and 

•  development  of  a  specialized 
training  program  for  judges  for  inclusion 
in  annual  judicial  conferences  or  other 
State  continuing  judicial  education 
programs. 

These  educational  programs  and 
materials  should  be  designed  to  offer 
practical  information  to  participants  to 
enhance  their  understanding  of  the 
principles  underlying  the  effective  use 
of  a  range  of  sanctions,  and  create  the 
environment  for  a  collaborative  working 
relationship  among  the  judicial  and 
executive  branch  officials  responsible 
for  their  effective  implementation.  The 
teams  attending  these  programs  should 
include,  at  a  minimum,  the  presiding 
judge  of  the  general  jurisdiction  court  or 
the  criminal  division  of  that  court,  the 
community  corrections  director  or  chief 
probation  officer,  and  the  prosecutor. 
Teams  should  also  include  other  key 
decisionmakers  such  as  the  public 
defender.  State  or  local  legislators,  the 
chief  law  enforcement  officer,  and 
members  of  the  community. 

Collaborative  concept  {>ap>ers  from 
two  or  more  organizations  may  be 
submitted.  Applicants  may  wish  to  refer 
to  "The  Intermediate  Sanctions 
Handbook:  Experiences  and  Tools  for 
Policy-Makers,"  available  through  the 
NIC  Information  Center,  1860  Industrial 
Circle,  Suite  A,  Longmont.  Colorado 
80501. 

j.  Assessing  the  Impact  of  Health 
Care-Belated  Issues  on  the  State  Courts. 
This  category  includes  research, 
demonstration,  education,  and 
evaluation  projects  on  issues  related  to 
the  growing  impact  of  health  care 
related  issues  on  the  State  courts. 
Among  the  issues  that  may  be  addressed 
are: 

•  the  use  and  effectiveness  of 
innovative  remedies  in  long-term 
environmental  and  toxic  substance 
exposure  cases  such  as  medical 
surveillance  orders; 

•  the  impact  on  the  State  courts  of 
proposed  or  enacted  changes  in  the 
nation's  health  care  system; 

•  the  potential  impact  on  the  State 
Courts  of  the  U.S.  Supreme  Court's 
decision  in  Daubert\.  Merrill  Dow 
Pharmaceuticals,  governing  the  use  of 
scientific  evidence  under  the  Federal 
Rules  of  Evidence; 

•  the  implications  for  the  courts  of 
advances  in  the  application  of 
biotechnology  to  health  care. 


•  the  impact  on  State  courts  of  the 
judicial  review  of  administrative 
decisions  made  under  Medicaid  and 
similar  State-authorized  health  care 
programs,  and  decisions  made  by  State 
medical  review  boards;  and 

•  the  basis  for  determining  what 
constitutes  clear  and  convincing 
evidence  of  a  person's  wish  not  to 
initiate  or  continue  life-sustaining 
treatment,  including  the  implications  of 
the  Federal  Patient  Self-Determination 
Act;  what  constitutes  extraordinary 
rather  than  routine  medical  services  in 
disputes  over  the  extent  of  health 
insurance  coverage;  and  the  legal  and 
ethical  implications  involved  in 
litigation  over  organ  transplants. 

In  previous  funding  cycles,  the 
Institute  has  supported  projects  to: 
Develop  guidelines  for  judges  in  cases 
regarding  the  withdrawal  of  life- 
sustaining  treatment:  prepare 
benchbooks,  handbooks,  videotapes  and 
training  materials  on  guardianship,  the 
Americans  with  Disabilities  Act  and 
AIDS;  and  conduct  a  series  of  health 
science-law  workshops  for  judges  and 
judicial  educators. 

k.  Improving  the  Use  of  furies.  This 
category  includes  innovative  research, 
demonstration,  evaluation,  and 
education  projects  to  assist  courts  to 
improve  juror  comprehension,  the 
structure  of  jury  decisionmaking,  public 
understanding  of  jury  decisions,  and 
attitudes  towaird  jury  service.  Among 
the  topics  that  could  be  addressed  are: 

i.  Demonstrations  and  evaluations  of 
innovative  approaches  for  assuring  juror 
safety  both  during  and  following  jury 
service,  and  for  reducing  the  emotional 
effects  on  jurors  of  sensational  trials  or 
cases  involving  particularly  traumatic 
events. 

ii.  Assessments  of  the  effect  on 
outcome,  deliberation  time,  and  juror 
satisfaction  of  innovative  procedures 
including: 

•  the  use  of  "plain  English" 
preliminary  and  final  instructions; 

•  permitting  juries,  during  their 
deliberations,  to  use  or  have  on-line 
access  to  videotaped  testimony, 
computerized  transcripts,  copies  or 
videotapes  of  the  instructions,  any 
computer  simulations  used  in  the  trial, 
and  other  similar  materials; 

•  permitting  jurors  to  discuss  the  case 
during  trial; 

•  permitting  attorneys  to  present 
brief,  periodic  "mini-summaries"  or 
explanations  of  their  case;  and 

•  using  structured  verdict  forms  or 
special  verdicts. 

iii.  Studies  exploring  whether  juries 
limited  to  individuals  with  certain 
educational  or  professional  backgrounds 
are  better  able  to  understand  and 
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dispense  fustice  in  litigation  involving 
complex  subject  matter  tban  randomly 
selected  juries,  or  judges. 

Proposals  for  research  submitted 
under  this  category  should  demonstrate 
the  direct  applicability  of  the  results  to 
court  practices  and  procedures. 

In  previous  funding  cycles,  the 
Institute  has  supported  a  manual  for 
implementing  innovations  in  jury 
selection,  use,  and  management; 
technical  assistance  and  training  to 
facilitate  implementation  of  the 
Standards  on  Jury  Management:  an 
investigation  of  the  impact  of  juror 
notetaking  and  question  asking;  an 
examination  of  the  relationship  of  juror 
fees,  terms  of  service,  and  excuses  &om 
juror  service;  and  development  of  a 
guide  for  making  juries  accessible  to 
persons  with  disabilities. 

I.  Family  Violence  and  the  Courts. 
This  category  includes: 

i.  State  and  local  court  projects  to 
implement  the  action  plans  and 
strategies  developed  by  the  teams  that 
participated  in  the  Institute-supported 
National  Conference  on  Family  Violence 
and  the  Courts  to  be  held  in  San 
Francisco  in  March,  1993,  and  projects 
designed  to  assist  teams  in 
implementing  their  plans.  A  sfwcial 
accelerated  cycle  has  been  established 
for  considering  such  projects.  In  order  to 
be  considered  during  this  special  cycle, 
concept  papers  proposing 
implementation  projects  must  be  mailed 
by  October  8.  1993.  They  will  be 
considered  by  the  Institute's  Board  of 
Directors  at  its  meeting  in  November. 
1993.  Applications  based  on  those 
concept  papers  will  be  considered  by 
the  Board  at  its  meeting  in  March,  1994. 
The  Institute  also  will  accept  and 
consider  concept  papers  proposing 
implementation  projects  during  its 
regular  funding  cycle.  (See  section 
VI.D.) 

ii.  Projects  to  collect  information  on 
the  admissibility,  quality,  availability, 
and  cost  of  expert  testimony  offered  on 
behalf  of  battered  women  on  trial  for 
killing  or  assaulting  their  alleged 
abusers,  and  the  development  and 
testing  of  training  materials  to  assist: 

•  Battered  women,  operators  of 
domestic  violence  shelters,  battered 
women's  advocates,  and  attorneys  to  use 
and  assess  such  expert  testimony  in 
appropriate  cases,  particularly  cases 
involving  indigent  women;  and 

•  Judges,  couul  staff,  and  criminal 
justice  officials  in  understanding  such 
testimony  and  assuring  the  fair 
adjudication  of  such  cases. 

iii.  Projects  to  identify  appropriate 
and  effective  approaches  for  courts  to 
adjudicate  child  custody  litigation 
involving  domestic  violence,  including: 


•  Research  describing  and  analyzing 
the  extent  and  nature  of  State  court 
decisions  relating  to  child  custody 
litigation  involving  domestic  violence: 

•  The  development,  testing,  and 
delivery  of  training  to  assist  judges  and 
court  staff  in  understanding  and  fairly 
adjudicating  child  custody  cases 
involving  domestic  violence;  and 

•  Development  and  testing  of 
approaches  to  assist  judges  in 
determining  and  addressing  the  service 
needs  of  children  exposed  to  domestic 
violence,  and  the  design  and 
presentation  of  training  on  the  short- 
and  long-term  effects  on  children  of 
exposure  to  domestic  violence  and  the 
methods  for  mitigating  those  effects 
when  issuing  protection,  custody, 
visitation  or  other  orders. 

iv.  Projects  examining  the  effects  and 
appropriate  use,  if  any,  of  mediation  in 
dissolution,  custody,  visitation  and 
other  cases  involving  family  violence. 

V.  Projects  addressing  the  issues 
specified  in  Sec.  512  of  the  pending 
Violence  Against  Women  Act  such  as 
training  on  the  nature,  incidence  and 
impact  of  sexual  assault  and  domestic 
violence;  the  application  of  rape  shield 
laws;  the  use  of  expert  witnesses  in 
sexual  assault  cases;  and  the  need  for 
and  appropriate  use  of  orders  of 
protection  in  domestic  violence  cases. 

In  previous  funding  cycles,  the 
Institute  supported  a  national 
conference  on  family  violence  and  the 
courts;  a  national  and  a  State 
symposium  on  courts,  children  and  the 
family;  a  national  symposium  on 
enhancing  coordination  of  cases 
involving  the  same  family  that  are  being 
heard  in  different  courts;  and  the 
development  and  testing  of  curricula  to 
enhance  judges'  understanding  of  the 
dynamics  of  family  violence  and  guide 
them  in  adjudicating  family  violence 
cases  and  custody  cases  in  which 
spousal  abuse  is  involved.  In  addition, 
the  Institute  has  supported  an 
evaluation  of  the  effectiveness  of  court- 
ordered  treatment  for  family  violence 
offenders;  a  demonstration  of  ways  to 
improve  court  processing  of  injunctions 
for  protection  and  a  study  of  ways  to 
improve  the  effectiveness  of  civil 
protection  orders  for  family  violence 
victims;  studies  of  the  appropriate  use 
of  mediation  in  child  abuse  cases  and  in 
divorce,  custody,  and  visitation  cases 
involving  family  violence;  development 
of  a  video  and  other  materials  for  parties 
and  children  awaiting  a  court  hearing  in 
domestic  relations  cases  involving 
family  violence;  an  examination  of  state- 
of-the-art  court  practices  for  handling 
family  violence  cases  and  of  ways  to 
improve  access  to  rural  courts  for 
victims  of  family  violence;  a  benchbook 


for  judges  on  child  abuse  and  neglect 
cases  stemming  from  parental  substance 
abuse;  curricula  to  fairly  adjudicate 
child  abuse  and  neglect  cases;  an 
examination  of  the  effectiveness  of 
probation  as  a  sanction  for  child  sexual 
abuse  offenders;  and  the  development  of 
guidelines  for  courts  in  handling  elder 
abuse  cases. 

m.  The  Relationship  Between  State 
and  Federal  Courts.  This  category 
includes  education,  research, 
demonstration,  and  evaluation  projects 
designed  to  build  upon  the  insights  and 
information  gained  at  the  Institute- 
supported  National  Conference  on  State- 
Federal  Judicial  Relationships  held  in 
Orlando  in  April.  1992. 

i.  Among  the  topics  that  could  be 
addressed  in  education  projects  are  the 
development  and  testing  of  curricula 
and  other  educational  materials  to: 

•  enhance  operation  of  State-Federal 
Judicial  Councils; 

•  assist  judges  and  court  staff  in 
drawing  the  attention  of  the  public  and 
the  media  to  the  needs  of  the  courts 
within  the  bounds  of  the  applicable 
codes  of  conduct; 

•  illustrate  effective  methods  being 
used  at  the  trial  court.  State  and  Circuit 
levels  to  coordinate  cases  and 
administrative  activities:  and 

•  conduct  regional  conferences 
replicating  the  National  Conference. 

ii.  Among  the  topics  that  could  be 
addressed  in  other  types  of  projects  are 
examination  of  the  impact  of  varying 
Federal  prosecution  (Ktlicies  on  the 
State  courts,  and  the  development  and 
testing  of  new  approaches  to: 

•  coordinate  related  State  and  Federal 
criminal  cases; 

•  coordinate  cases  that  may  be 
brought  under  the  pending  Violence 
Against  Women  Act; 

•  coordinate  bankruptcy  cases  with 
State  litigation  involving  the  individual 
or  entity  in  bankruptcy  including 
improved  notice,  certification  and 
communication  procedures  and 
practices; 

•  exchange  information  and 
coordinating  calendars  among  State  and 
Federal  courts; 

•  handle  capital  habeas  corpus  cases 
fairly  and  efficiently; 

•  share  jury  pools,  alternative  dispute 
resolution  programs  and  court  services: 
and 

•  facilitate  certification  of  cases  from 
Federal  to  State  courts  and  explore  the 
implications  of  certification  of  cases 
from  State  to  Federal  courts. 

In  previous  funding  cycles,  the 
Institute  has  supported  national  and 
regional  conferences  on  State-Federal 
judicial  relationships  and  the  Chief 
Justices'  Special  Committee  of  State 
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judges  on  Asbestos  Litigation.  In 
addition,  the  Institute  has  supported 
projects  developing  judicial  impact 
statement  procedures  for  national 
legislation  affecting  State  courts,  and 
projects  examining  methods  of  State  and 
Federal  court  cooperation:  procedures 
for  facilitating  certification  of  questions 
of  law:  the  management  of  mass  tort 
litigation  in  State  and  Federal  courts; 
the  impact  on  the  State  courts  of 
diversity  cases  and  cases  brought  under 
section  1983;  the  procedures  used  in 
Federal  habeas  corpus  review  of  State 
court  criminal  cases;  the  factors  that 
motivate  litigants  to  select  Federal  or 
State  courts;  and  the  mechanisms  for 
transferring  cases  between  Federal  and 
State  courts,  as  well  as  the  methods  for 
effectively  consolidating,  deciding,  and 
managing  complex  litigation.  The 
Institute  has  also  supported  a 
clearinghouse  of  information  on  State 
constitutional  law  decisions,  and  a 
seminar  examining  the  implications  of 
the  "Federalization"  of  crime. 

C.  Single  Jurisdiction  Projects 

The  Board  will  consider  supporting  a 
limited  number  of  projects  submitted  by 
State  or  local  courts  that  address  the 
needs  of  only  the  applicant  State  or 
local  jurisdiction.  It  has  established  two 
categories  of  Single  Jurisdiction 
Projects: 

1.  Programs  Addressing  a  Critical  Need 
of  a  Single  State  or  Local  Jurisdiction 

a.  Description  of  the  Program.  The 
Board  will  set  aside  up  to  $600,000  to 
support  projects  submitted  by  State  or 
local  courts  that  address  the  needs  of 
only  the  applicant  State  or  local 
jurisdiction.  A  project  under  this  section 
may  address  any  of  the  topics  iiM:luded 
in  the  Special  Interest  Categories  or 
Statutory  Program  Areas,  and  may,  but 
need  not.  seek  to  implement  the 
Tmdings  and  recommendations  of 
Institute  supported  research,  evaluation, 
or  demonstration  programs.  Concept 
papers  for  single  jurisdiction  projects 
may  be  submitted  by  a  State  court 
system,  an  appellate  court,  or  a  limited 
or  general  jurisdiction  trial  court.  All 
awards  under  this  category  are  subject 
to  the  matching  requirements  set  forth 
in  section  X.B.I. 

b.  Application  Procedures.  Concept 
papers  and  applications  requesting 
funds  for  projects  under  this  section 
must  meet  the  requirements  of  sections 
VI.  ("Concept  Paper  Submission 
Requirements  for  New  Projects")  and 
Vn.  ("Application  Requirements"), 
respectively,  and  must  demonstrate  that: 

i.  The  proposed  project  is  essential  to 
meeting  a  critical  need  of  the 
jurisdiction;  and 


ii.  The  need  cannot  be  met  solely  with 
State  and  local  resources  within  the 
foreseeable  future. 

2.  Technical  Assistance  Grants 

a.  Description  of  the  Program.  The 
Board  will  set  aside  up  to  $600,000  of 
Fiscal  Year  1994  funds  (in  addition  to 
any  technical  assistance  funds 
remaining  from  Fiscal  Year  1993)  to 
support  the  provision  of  technical 
assistance  to  State  and  local  courts.  The 
exact  amount  to  be  awarded  for  these 
grants  will  depend  on  the  number  and 
quality  of  the  applications  submitted  in 
this  category  and  other  categories  of  the 
Guideline.  It  is  anticipated,  however, 
that  at  least  $150,000  will  be  available 
each  quarter  to  support  Technical 
Assistance  grants.  The  program  is 
designed  to  provide  State  and  local 
courts  with  sufficient  support  to  obtain 
technical  assistance  to  diagnose  a 
problem,  develop  a  response  to  that 
problem,  and  initiate  implementation  of 
anv  needed  changes. 

Technical  Assistance  grants  are 
limited  to  no  more  than  $30,000  each, 
and  may  cover  the  cost  of  obtaining  the 
services  of  expert  consultants,  travel  by 
a  team  of  officials  from  one  court  to 
examine  a  practice,  program  or  facility 
in  another  jurisdiction  that  the 
applicant  court  is  interested  in 
replicating,  or  both. 

The  technical  assistaiM:e  roust  be 
completed  within  12  months  after  the 
start-date  of  the  grant.  Only  State  or 
local  courts  may  apply  for  Technical 
Assistance  grants.  As  wnth  other  awards 
to  State  or  local  coiuts,  cash  or  in-kind 
match  must  be  provided  eqxial  to  at  least 
50%  of  the  grant  amount.  Technical 
Assistance  grant  recipients  also  are 
subject  to  the  same  quarterly  reporting 
requirements  as  other  In.stitute  grantees. 

At  the  conclusion  of  the  grant  period, 
a  Technical  Assistance  grant  recipient 
must  complete  a  Technical  Assistance 
Evaluation  Form.  The  grantee  also  must 
submit  to  the  Institute  three  copies  of  a 
Hnal  report  that  explains  how  it  intends 
to  act  on  the  consultant's 
recommendations  as  well  as  three 
copies  of  the  consuhant's  written  report. 

b.  Review  Criteria.  Technical 
Assistance  grants  will  be  awarded  on 
the  basis  of  criteria  including:  Whether 
the  assistance  would  address  a  critical 
need  of  the  court;  the  souiKlness  of  the 
technical  assistance  approach  to  the 
problem;  the  quahfications  of  the 
consultant(s)  to  be  hired,  or  the  specific 
criteria  that  will  be  used  to  select  the 
consultant(s);  commitment  on  the  pert 
of  the  court  to  act  on  the  consultant's 
recommendations;  and  the 
reasonableness  of  the  proposed  budget. 
The  Institute  wall  also  consider  factors 


such  as  the  level  and  nature  of  the 
match  that  would  be  provided,  diversity 
of  subject  matter,  geographic  diversity, 
and  the  level  of  appropriations  available 
to  the  Institute  in  the  current  year  and 
the  amount  expected  to  be  available  in 
succeeding  fiscal  years. 

c.  Application  Procedures.  In  lieu  of 
concept  papers  and  formal  applications, 
applicants  for  Technical  Assistance 
grants  may  submit,  at  any  time,  an 
original  and  three  copies  of  a  detailed 
letter  describing  the  proposed  project 
and  addressing  the  criteria  listed  above. 
Although  there  is  no  prescribed  form  for 
the  letter  nor  a  minimum  or  maximum 
p>age  limit,  letters  of  application  should 
include  the  following  information  to 
assure  that  each  of  the  criteria  is 
addressed: 

i.  Need  for  Funding.  What  is  the 
critical  need  facing  the  court?  How  will 
the  proposed  technical  assistance  help 
the  court  to  meet  this  critical  need?  Why 
cannot  State  or  local  resources  fully 
support  the  costs  of  the  required 
consultant  services? 

ii.  Project  Description.  What  tasks 
would  the  consultant  be  expected  to 
perform?  Who  (organization  or 
individual)  would  be  hired  to  provide 
the  assistance  and  bow  was  this 
consultant  selected?  If  a  consultant  has 
not  yet  been  identified,  what  procedures 
and  criteria  would  be  used  to  select  the 
consultant?  (Applicants  are  expected  to 
follow  their  Jurisdiction's  normal 
procedures  for  procuring  consultant 
ser\'ices.)  What  is  the  time  frame  for 
completion  of  the  technical  assistance? 
How  would  the  court  oversee  the  project 
and  provide  guidance  to  the  consultant? 

If  the  consultant  has  been  identified, 
a  letter  from  that  individual  or 
organization  documenting  interest  in 
and  availability  for  the  project,  as  well 
as  the  consultant's  ability  to  complete 
the  assignment  within  the  proposed 
time  period  and  for  the  proposed  cost, 
should  accompany  the  applicant's  letter. 
The  consultant  must  agree  to  submit  a 
detailed  written  report  to  the  court  and 
the  Institute  upon  completion  of  the 
technical  assistance. 

If  the  support  or  cooperation  oi 
agencies,  funding  bodies,  organizations, 
or  courts  other  than  the  applicant, 
would  be  needed  in  order  for  the 
consultant  to  perform  the  required  tasks, 
written  assuraiKes  of  such  support  ot 
cooperation  must  accompany  the 
application  letter.  Support  lettns  also 
may  be  submitted  tinder  separate  cover; 
however,  to  ensure  that  there  is 
sufficient  time  to  bring  them  to  the 
attention  of  the  Board's  Technical 
AssistaiKe  Committee,  letters  sent 
under  separate  cover  must  be  received 
not  less  than  two  weeks  prior  to  the 
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Board  meeting  at  which  the  technical 
assistance  requests  will  be  considered 
(i.e..  by  November  4, 1993;  February  17, 
1994;  April  28. 1994;  and  July  14, 1994). 

iii.  Likelihood  of  implementation. 
What  steps  have  been/ will  be  taken  to 
facilitate  implementation  of  the 
consultant's  recommendations  upon 
completion  of  the  technical  assistance? 
For  example,  if  the  support  or 
cooperation  of  other  agencies,  funding 
bodies,  organizations,  or  a  court  other 
than  the  applicant  will  be  needed  to 
adopt  the  changes  recommended  by  the 
consultant  and  approved  by  the  court, 
how  will  they  be  involved  in  the  review 
of  the  recommendations  and 
development  of  the  implementation 
plan? 

iv.  Budget  and  matching  State 
contribution.  A  completed  Form  E. 
"Preliminary  Budget"  (see  Appendix  IV 
to  the  Grant  Guideline),  must  be 
included  with  the  applicant's  letter 
requesting  technical  assistance.  Please 
note  that  the  estimated  cost  of  the 
technical  assistance  services  should  be 
broken  down  into  the  categories  listed 
on  the  budget  form  rather  than 
aggregated  under  the  Consultant/ 
Contractual  category.  In  addition,  the 
budget  should  provide  for  submission  of 
three  copies  of  the  consultant's  final 
report  to  the  Institute. 

v.  Support  for  the  project  from  the 
State  supreme  court  or  its  designated 
agency  or  council.  Written  concurrence 
on  the  need  for  the  technical  assistance 
must  be  submitted.  This  concurrence 
may  be  a  copy  of  SJI  Form  B  (see 
Appendix  V.)  signed  by  the  Chief  Justice 
of  the  State  Supreme  Court  or  the  Chief 
Justice's  designee,  or  a  letter  from  the 
State  Chief  Justice  or  designee.  The 
conciurence  may  be  submitted  with  the 
applicant's  letter  or  under  separate 
cover  prior  to  consideration  of  the 
application.  The  concurrence  also  must 
specify  whether  the  State  Supreme 
Court  would  receive,  administer,  and 
account  for  the  grant  funds,  if  awarded. 
or  would  designate  the  local  court  or  a 
specified  agency  or  council  to  receive 
the  funds  directly. 

Letters  of  appbcation  may  be 
submitted  at  any  time;  however,  all  of 
the  letters  received  during  a  calendar 
quarter  will  be  considered  at  one  time. 
Apphcants  submitting  letters  between 
October  1, 1993,  and  January  15, 1994. 
will  be  notified  of  the  Board's  decision 
by  March  31, 1994;  those  submitting 
letters  between  January  16,  and  March 
15, 1994.  will  be  notified  by  May  31. 
1994.  Notification  of  the  Board's 
decisions  concerning  letters  received 
between  March  16  and  June  15. 1994, 
will  be  made  by  August  31, 1994;  and 
applicants  submitting  letters  between 


June  16  and  September  30, 1994.  will  be 
notified  by  November  30, 1994.  The 
Board  has  delegated  its  authority  to 
approve  these  grants  to  its  Technical 
Assistance  Committee. 

The  Technical  Assistance  grant 
program  described  in  this  section 
should  not  be  confused  with  the  Judicial 
Education  Technical  Assistance  projects 
described  in  section  II.B.2.b.iii. 

III.  Definitions 

The  following  definitions  apply  for 
the  purposes  of  this  guideline: 

A.  Institute 

The  State  Justice  Institute. 

B.  State  Supreme  Court 

The  highest  appellate  court  in  a  State, 
unless,  for  the  purposes  of  the  Institute 
program,  a  constitutionally  or 
legislatively  established  judicial  council 
that  acts  in  place  of  that  court.  In  States 
having  more  than  one  court  with  final 
appellate  authority.  State  Supreme 
Court  shall  mean  that  court  which  also 
has  administrative  responsibility  for  the 
State's  judicial  system.  State  Supreme 
Court  also  includes  the  office  of  the 
court  or  council,  if  any.  it  designates  to 
perform  the  functions  described  in  this 
guideline. 

C.  Designated  Agency  or  Council 

The  office  or  judicial  body  which  is 
authorized  imder  State  law  or  by 
delegation  fix)m  the  State  Supreme 
Court  to  approve  applications  for  funds 
and  to  receive,  administer,  and  be 
accountable  for  those  funds. 

D.  Grantor  Agency 

The  State  Justice  Institute. 

E.  Grantee 

The  organization,  entity,  or  individual 
to  which  an  award  of  Institute  funds  is 
made.  For  a  grant  based  on  an 
application  from  a  State  or  local  court, 
grantee  refers  to  the  State  Supreme 
Court  or  its  designee. 

F.  Subgrantee 

A  State  or  local  court  which  receives 
Institute  funds  through  the  State 
Supreme  Court. 

G.  Match 

The  portion  of  project  costs  not  borne 
by  the  Institute.  Match  includes  both  in- 
kind  and  cash  contributions.  Cash 
match  is  the  direct  outlay  of  funds  by 
the  grantee  to  support  the  project.  In- 
kind  match  consists  of  contributions  of 
time,  services,  space,  supplies,  etc., 
made  to  the  project  by  the  grantee  or 
others  (e.g.,  advisory  board  members) 
working  directly  on  the  project.  Under 


normal  circumstances,  allowable  match 
may  be  incurred  only  during  the  project 
period.  When  appropriate,  and  with  the 
prior  vkTitten  permission  of  the  Institute, 
match  may  be  incurred  from  the  date  of 
the  Institute  Board  of  Directors' 
approval  of  an  award.  Match  does  not 
include  project-related  income  such  as 
tuition  or  revenue  from  the  sale  of  grant 
products,  nor  time  of  participants 
attending  an  education  program. 

H.  Continuation  Grant 

A  gpnt  of  no  more  than  24  months  to 
permit  completion  of  activities  initiated 
under  an  existing  Institute  grant  or 
enhancement  of  the  programs  or 
services  produced  or  established  during 
the  prior  grant  f)eriod. 

/.  On -going  Support  Grant 

A  grant  of  up  to  36  months  to  support 
a  project  that  is  national  in  scope  and 
that  provides  the  State  courts  with 
services,  programs  or  products  for 
which  there  is  a  continuing  important 
need. 

/.  Package  Grant 

A  single  grant  that  supports  two  or 
more  closely-related  projects  which 
logically  should  be  viewed  as  a  whole 
or  would  require  substantial  duplication 
of  effort  if  administered  separately. 
Closely-related  projects  may  include 
those  addressing  interrelated  topics,  or 
those  requiring  the  services  of  all  or 
some  of  the  same  key  staff  persons,  or 
the  core  elements  of  a  multi faceted 
program.  Each  of  the  components  of  a 
package  grant  must  operate  within  the 
same  project  period. 

K.  Human  Subjects 

Individuals  who  are  partici{>ants  in  an 
experimental  procedure  or  who  are 
asked  to  provide  information  about 
themselves,  their  attitudes,  feelings. 
opinions  and/or  experiences  through  an 
interview,  questionnaire,  or  other  data 
collection  technique(s). 

L.  Curriculum 

The  materials  needed  to  replicate  an 
education  or  training  program 
developed  with  grant  funds  including, 
but  not  limited  to:  the  learning 
objectives;  the  presentation  methods;  a 
sample  agenda  or  schedule;  an  outline 
of  presen  tations  and  other  instructors' 
notes;  copies  of  overhead  transparencies 
or  other  visual  aids;  exercises,  case 
studies,  hypotheticals.  quizzes  and 
other  materials  for  involving  the 
participants;  background  materials  for 
partici{>ants;  evaluation  forms;  and 
suggestions  for  replicating  the  program 
including  possible  faculty  or  the 
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preferred  qualifications  or  experience  of 
those  selected  as  tscuhy. 

M.  Products 

Tangible  materials  resulting  from 
funded  projects  including,  but  not 
limited  to:  curricula:  monographs: 
reports;  books,  articles;  manuals; 
handbooks;  benchbooks;  guidelines; 
videotapes;  audiotapes;  and  computer 
software. 

IV.  Eligibility  for  Award 

In  awarding  funds  to  accomplish 
these  objectives  and  purposes,  the 
Institute  has  been  authorized  by 
Congrefs  to  award  grants,  cooperative 
agreements,  and  contracts  to  State  and 
local  courts  and  their  agencies  (42 
use  10705(b)(1)(A));  national 
nonprofit  organizations  controlled  by, 
operating  in  conjunction  with,  and 
serving  the  judicial  branches  of  State 
governments  (42  U  S.C.  10705(b)(1)(B)); 
and  national  nonprofit  organizations  for 
the  education  and  training  of  judges  and 
support  personnel  of  the  judicial  branch 
of  State  governments  (42  U.S.C 
10705(b)(1)(C)). 

An  applicant  will  be  considered  a 
national  education  and  training 
applicant  under  section  10705(b)(1)(C) 
if:  (1)  the  principal  purpose  or  a<:tivity 
of  the  applicant  is  to  provide  education 
and  training  to  State  and  local  judges 
and  court  personnel;  and  (2)  the 
applicant  demonstrates  a  record  of 
substantial  experience  in  the  field  of 
judicial  education  and  training. 

The  Institute  also  is  authorized  to 
make  awards  to  other  nonprofit 
organizatioiM  with  expertise  in  judicial 
administration,  institutions  of  higher 
education,  individuals,  partnerships, 
firms,  corporations,  and  private  agencies 
with  expertise  in  judicial 
administration,  provided  that  the 
objectives  of  the  relevant  program 
area(s)  can  be  served  better.  In  making 
this  judgment,  the  Institute  will 
consider  the  likely  replicability  of  the 
projects'  methodology  and  results  in 
other  jurisdictions.  For-profit 
organizations  are  also  eligible  for  grants 
and  cooperative  agreements;  however, 
they  must  waive  their  fees. 

Ine  Institute  may  also  make  awards  to 
Federal,  State  or  local  agencies  and 
institutions  other  than  courts  for 
services  that  cannot  be  adequately 
provided  through  nongovernmental 
arrangements. 

Finally,  the  Institute  may  enter  into 
Inter-agency  agreements  with  other 
public  or  private  funders  to  support 
projects  consistent  with  the  purpose  of 
the  State  Justice  Institute  Act. 

Each  application  for  funding  from  a 
State  or  local  court  must  be  approved, 


consistent  with  State  law,  by  the  State's 
Supreme  Court  or  its  designated  agency 
or  council.  The  latter  shall  receive  all 
Institute  funds  awarded  to  such  courts 
and  be  responsible  for  assuring  proper 
administration  of  Institute  funds,  in 
accordance  with  section  XI.B.2.  of  this 
Guideline.  A  list  of  persons  to  contact 
in  each  State  regarding  approval  of 
applications  from  State  and  local  courts 
and  administration  of  Institute  grants  to 
those  courts  is  contained  in  Appendix  I. 

V.  Types  of  Projects  and  Grants;  Size  of 
Awaids 

A.  Types  of  Projects 

Except  as  expressly  provided  in 
sections  II.B.2.b.  and  U.C  above,  the 
Institute  has  placed  no  limitation  on  the 
overall  number  of  awards  or  the  number 
of  awards  in  each  special  interest 
category.  The  general  types  of  projects 
are: 

1.  Education  and  training; 

2.  Research  and  evaluation; 

3.  Demonstration:  and 

4.  Technical  assistance. 

B.  Types  of  Grants 

The  Institute  has  established  the 
following  types  of  grants: 

1.  New  grants  (See  sections  VI.  and 

vn.). 

2.  Continuation  grants  (See  sections 
ffl.H.  and  LX.A.). 

3.  On-going  Support  grants  (See 
sections  II1.I.  and  IX.B.). 

4.  Package  grants  (See  sections  III.)., 
VI.A.2.b.,  VI.A.3.b.,  and  VH). 

5.  Technical  assistance  grants  (See 
section  n.C2.). 

6.  Curriculum  Adaptation  grants  (See 
section  II.B.2.b.i.(b)). 

7.  Scholarships  (See  section 
U.B.2.b.v.). 

C.  Maximum  Size  of  Awards 

1.  Except  as  specified  below,  concept 
papers  and  applications  for  new  projects 
other  than  national  conferences,  and 
applications  for  continuation  grants  may 
request  funding  in  amounts  up  to 
$300,000,  although  new  and 
continuation  awards  in  excess  of 
$200,000  are  likely  to  be  rare  and  to  be 
made,  if  at  all,  only  for  highly  promising 
proposals  that  wall  have  a  significant 
impact  nationally. 

2.  Applications  for  ongoing  support 
grants  may  request  funding  in  amounts 
up  to  $600,000,  except  as  provided  in 
paragraph  V.C3.  At  the  discretion  of  the 
Board,  the  funds  to  support  ongoing 
support  grants  may  be  awarded  either 
entirely  from  the  Institute's 
appropriations  for  the  fiscal  year  of  the 
award  or  from  the  Institute's 
appropriations  for  successive  fiscal 


years  beginning  with  the  fiscal  year  of 
the  award.  When  funds  to  support  the 
full  amount  of  an  ongoing  support  grant 
are  not  awarded  &t>m  the  appropriations 
for  the  fiscal  year  of  award,  ninds  to 
support  any  subsequent  years  of  the 
grant  will  be  made  available  upon  (1) 
the  satisfactory  performance  of  the 
project  as  reflected  in  the  quarterly 
Progress  Reports  required  to  be  filed  and 
grant  monitoring,  and  (2)  the  availability 
of  appropriations  for  that  fiscal  year. 

3.  An  application  for  a  package  grant 
may  request  funding  in  an  amount  up  to 
a  total  of  $750,000  per  year. 

4.  Applications  for  technical 
assistance  grants  may  request  fuiKiiDg  in 
amounts  up  to  $30,000. 

5.  Applications  for  Curriculum 
Adaptation  grants  may  request  funding 
in  amounts  up  to  $20,000. 

6.  Applications  for  scholarships  may 
request  funding  in  amounts  up  to 
$1,500. 

D.  Length  ofCmnt  Periods 

1.  Grant  periods  for  all  new  and 
continuation  projects  ordinarily  will  not 
exceed  24  months. 

2.  Grant  periods  for  ongoing  support 
grants  ordinarily  will  not  exceed  36 
months. 

3.  Grant  periods  for  technical 
assistance  grants  and  Curriculum 
Adaptation  grants  ordinarily  will  not 
exceed  12  months. 

VI.  Concept  Paper  Subnussioa 
Requirements  for  new  Projecta 

Concept  papers  are  an  extremely 
important  part  of  the  application 
process  because  they  enable  the 
Institute  to  learn  the  program  areas  of 
primary  interest  to  the  courts  and  to 
explore  innovative  ideas,  without 
imposing  heavy  burdens  on  prospective 
applicants.  The  use  of  concept  papers 
also  permits  the  Institute  to  better 
project  the  nature  and  amount  of  grant 
awards.  This  requirenient  and  the 
submission  deadlines  for  concept 
papers  and  applications  may  be  waived 
for  good  cause  (eg.,  the  proposed 
project  would  provide  a  significant 
benefit  to  the  State  courts  or  the 
opportunity  to  conduct  the  project  did 
not  arise  until  after  the  deedline). 

A.  Format  and  Content 

All  concept  papers  must  include  a 
cover  sheet,  a  program  narrative,  and  a 
preliminary  budget,  regardless  of 
whether  the  applicant  is  proposing  a 
single  project  or  a  "package  of  projects," 
or  whether  the  applicant  is  requesting 
accelerated  award  of  a  grant  of  less  than 
$40,000. 
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1.  The  Cover  Sheet 

The  cover  sheet  for  all  concept  papers 
must  contain: 

a.  A  title  describing  the  proposed 
project; 

b.  The  name  and  address  of  the  court, 
organization  or  individual  submitting 
the  paper; 

c.  Tne  name,  title,  address  (if  different 
from  that  in  b.).  and  telephone  number 
of  a  contact  person(s)  who  can  provide 
further  information  about  the  paper; 

d.  The  letter  of  the  Special  Interest 
Category  (see  section  D.B.2.)  or  the 
number  of  the  statutory  Program  Area 
(see  section  n  B.l.)  that  the  proposed 
project  addresses  most  directly;  and 

e.  The  estimated  length  of  the 
proposed  project. 

Applicants  requesting  the  Board  to 
waive  the  application  requirement  and 
approve  a  grant  of  less  than  $40,000 
based  on  the  concept  paper,  should  add 
APPUCATION  WAIVER  REQUESTED 
to  the  information  on  the  cover  page. 

2.  The  Program  Narrative 

a.  Concept  Papers  Proposing  a  Single 
Project.  The  program  narrative  of  a 
concept  paper  describing  a  single 
project  should  be  no  longer  than 
necessary,  but  in  no  case  should  exceed 
eight  (8)  double-spaced  pages  on  8^/^  by 
11  inch  paper.  Margins  must  not  be  less 
than  1  inch  and  type  no  smaller  than  12 
point  and  12  cpi  must  be  used.  The 
narrative  should  describe: 

i.  Why  this  project  is  needed  and  how 
it  will  benefit  State  courts?  If  the  project 
is  to  be  conducted  in  a  specific 
location(s),  applicants  should  discuss 
the  particular  needs  of  the  project  site(s) 
to  be  addressed  by  the  project,  why 
those  needs  are  not  being  met  through 
the  use  of  existing  materials,  programs, 
procedures,  services  or  other  resources, 
and  the  benefits  that  would  be  realized 
by  the  proposed  sites(s). 

If  the  project  is  not  site  specific, 
applicants  should  discuss  the  problems 
.  that  the  proposed  project  will  address, 
why  existing  materials,  programs, 
pnx»dures,  services  or  other  resources 
do  not  adequately  resolve  those 
problems,  and  the  benefits  that  would 
be  realized  from  the  project  by  Slate 
courts  ceneral'y. 

ii.  linof  will  he  done  if  a  grant  is 
awarded?  fi  stmtmary  description  of  the 
ppoject  to  be  conducted  and  the 
approach  to  be  taken,  including  the 
anticipated  length  of  the  grant  period. 
A  pplicanta  requesting  a  waiver  of  the 
application  requirement  for  a  grant  of 
le*' ,!han  $40,000  should  explain  the 
opposed  methods  for  conducting  the 
pU)]^  as  fully  as  space  allows. 

'  hi.  How  the  effects  and  quality  of  the 
pmject  will  be  determined?  A  summary 


description  of  bow  the  project  will  be 
evaluated,  including  the  evaluation 
criteria. 

iv.  How  others  will  find  out  about  the 
project  and  be  able  to  use  the  results? 
A  description  of  the  products  that  will 
rssuh,  the  degree  to  which  they  will  be 
applicable  to  courts  across  the  nation, 
and  the  manner  in  which  the  products 
and  results  of  the  project  will  be 
disseminated. 

b.  Concept  Papers  Requesting  a 
Package  Grant  Covering  htore  Than  One 
Project.  The  program  narrative  of  a 
concept  paper  requesting  a  package 
grant  (see  definition  in  section  III.).) 
should  be  no  longer  than  necessary,  but 
in  no  case  should  exceed  15  double- 
spaced  pages  on  8  Vi  by  11  inch  paper. 
Margins  must  not  be  less  than  1  inch, 
and  type  no  smaller  than  12-point  and 
12  cpi  must  be  used. 

In  addition  to  addressing  the  issues 
listed  in  paragraph  VI  A.2.a.,  the 
program  narrative  of  a  package  grant 
concept  paper  must  describe  briefly 
each  component  project,  as  well  as  how 
its  inclusion  enhances  the  entire 
package;  and  explain: 

i.  How  are  the  proposed  projects 
related? 

ii.  How  would  their  operation  and 
administration  be  enhanced  if  they  were 
funded  as  a  package  rather  than  as 
individual  projects;  and 

iii.  What  disadvantages,  if  any.  would 
accrue  by  considering  or  frmding  them 
separately. 

3.  The  Budget 

a.  Concept  Papers  Proposing  a  Single 
Project.  A  preliminary  budget  must  be 
attached  to  the  narrative  that  includes 
the  estimates  and  information  specified 
on  Form  E  included  in  Appendix  IV  of 
this  Guideline. 

b.  Concept  Papers  Requesting  a 
Package  Grant  Covering  More  Than  One 
Inject.  A  separate  preliminary  budget 
for  efich  component  project  of  the 
package,  as  well  as  a  combined  budget 
that  reflects  the  costs  of  the  entire 
package,  must  be  attached  to  the 
narrative.  Each  project  budget  must  be 
identified  by  the  title  that  corresponds 
to  the  narrative  description  of  the 

firoject  in  the  program  narrative  and  a 
etter  of  the  alphabet  (i.e.  A,  B,  C).  Each 
of  these  budgets  must  include  the 
estimates  and  information  specified  on 
Form  E  included  in  Appendix  IV  of  this 
Guideline. 

c.  Coryctpt  Papers  Requesting 
Accelerated  A  ward  of  a  Grant  of  Less 
than  $40,000.  Applicants  requesting  a 
waiver  of  the  application  requirement 
and  approval  of  a  grant  based  on  a 
concept  paper  under  section  VI.C.  must 
attach  to  Form  E  (see  Appendix  IV)  a 


budget  narrative  explaining  the  ba!>is  for 
each  of  the  items  listed,  and  whether  the 
costs  would  be  paid  from  grant  funds  or 
through  a  matching  contribution  or 
other  sources.  The  budget  narrative  is 
not  counted  against  the  eight-page  limit 
for  the  program  narrative. 

4.  The  Institute  encourages  concept 
paper  applicants  to  attach  letters  of 
cooperation  and  support  from  the  courts 
and  related  agencies  that  will  be 
involved  in  or  directly  affected  by  the 
proposed  project.  Letters  of  support  also 
may  be  sent  under  separate  cover. 
However,  in  order  to  ensure  that  there 
is  sufTicient  time  to  bring  them  to  the 
Board's  attention,  support  letters  sent 
under  separate  cover  must  be  received 
no  later  than  February  1. 

5.  The  Institute  will  not  accept 
concept  papers  with  pro-am  narratives 
exceeding  the  limits  set  in  sections 
VLA.2.  a.  and  b.  The  page  limit  does  not 
include  the  cover  page,  budget  form,  the 
budget  narrative  if  required  under 
section  V1.A.3.C.,  and  any  letters  of 
cooperation  or  endorsements. 
Additional  material  should  not  be 
attached  unless  it  is  essential  to  imparl 

a  clear  understanding  of  the  project. 

6.  Applicants  submitting  more  than 
one  concept  paper  may  include  material 
that  would  be  identical  in  each  concept 
paper  in  a  cover  letter,  and  incorporate 
that  material  by  reference  in  each  paper. 
The  incorporated  material  will  be 
Counted  against  the  eight-page  limit  for 
each  paper.  A  copy  of  the  cover  letter 
should  be  attached  to  each  copy  of  each 
concept  paper. 

7.  Sample  concept  papers  from 
previous  funding  cycles  are  available 
from  the  Institute  upon  request. 

B.  Selection  Criteria 

1.  All  concept  papers  will  be 
evaluated  by  the  staff  on  the  basis  of  the 
following  criteria: 

a.  The  demonstration  of  need  for  the 
project; 

b.  The  soundness  and  innovativeness 
of  the  approach  described; 

c  file  beneHts  to  be  derived  from  the 
project; 

d.  The  reasonableness  cf  the  proposed 
budget; 

e.  The  proposed  project's  relationship 
to  one  of  the  "Special  Interest" 
categories  set  forth  in  section  11. B;  and 

f.  The  degree  to  which  the  findings, 
procedures,  training,  technology,  or 
other  results  of  the  project  can  be 
transferred  to  other  jurisdictions. 

2.  "Single  jurisdiction"  concept 
papers  submitted  pursuant  to  section 
n.C.  will  be  rated  on  the  proposed 
project's  relation  to  one  of  the  "Special 
Interest"  categories  set  forth  in  section 
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II. B..  and  on  the  special  requirements 
listed  in  section  n.C.1. 

3.  In  determining  which  concept 
papei;SL>vill  be  selected  for  development 
into  fuU  applications,  the  Institute  will 
also  consider  the  availability  of 
financial  assistance  from  other  sources 
for  the  project;  the  amount  and  nature 
(cash  or  in-kind)  of  the  applicant's 
anticipated  match:  whether  the 
applicant  is  a  State  court,  a  national 
court  support  or  education  organization, 
a  non-court  unit  of  government,  or 
another  type  of  entity  eligible  to  receive 
grants  under  the  Institute's  enabling 
legislation  (see  42  U.S.C.  10705(b)  (as 
amended)  and  section  IV  above);  the 
extent  to  which  the  proposed  project 
would  also  benefit  the  Federal  courts  or 
help  the  State  courts  enforce  Federal 
constitutional  and  legislative 
requirements,  and  the  level  of 
appropriations  available  to  the  Institute 
in  the  current  year  and  the  amount 
expected  to  be  available  in  succeeding 
fiscal  years. 

C.  Review  Process 

Concept  papers  will  be  reviewed 
competitively  by  the  Board  of  Directors. 
Institute  staff  will  prepare  a  narrative 
summary  and  a  rating  sheet  assigning 
points  for  each  relevant  selection 
criterion  for  those  concept  papers  which 
fall  within  the  scope  of  the  Institute's 
funding  program  and  merit  serious 
consideration  by  the  Board.  Staff  will 
also  prepare  a  list  of  those  papers  that, 
in  the  judgment  of  the  Executive 
Director,  propose  projects  that  lie 
outside  the  scope  of  the  Institute's 
funding  program  or  are  not  likely  to 
merit  serious  consideration  by  the 
Board.  The  narrative  summaries,  rating 
sheets,  and  list  of  nonreviewed  papers 
will  be  presented  to  the  Board  for  their 
review.  Committees  of  the  Board  will 
review  concept  paper  summaries  within 
assigned  program  areas  and  prepare 
recommendations  for  the  full  Board. 
The  full  Board  of  Directors  will  then 
decide  which  concept  paper  applicants 
should  be  invited  to  submit  formal 
applications  for  funding. 

'The  decision  to  invite  an  application 
is  solely  that  of  the  Board  of  Directors. 
With  regard  to  concept  papers 
requesting  a  package  grant,  the  Board 
retains  discretion  to  invite  an 
application  including  all,  none,  or 
selected  portions  of  the  package  for 
possible  funding. 

The  Board  may  waive  the  application 
requirement  and  approve  a  grant  based 
on  a  concept  paper  for  a  project 
requiring  less  than  $40,000.  when  the 
need  for  and  benefits  of  the  project  are 
clear,  and  the  methodology  and  budget 
require  little  additional  explanation. 


D.  Submission  Requirements 

An  original  and  three  copies  of  all 
concept  papers  submitted  for 
consideration  in  Fiscal  Year  1994  must 
be  sent  by  first  class  or  overnight  mail 
or  by  courier  no  later  than  December  1 , 
1993.  except  for  concept  papers 
proposing  to  implement  an  action  plan 
developed  during  the  National 
Conference  on  Family  Violence  and  the 
Courts  which  must  be  sent  by  October 
8, 1993  (see  Special  Interest  category  (1), 
and  concept  papers  proposing  projects 
that  follow-up  on  the  National 
Symposium  on  Court  Connected 
Dispute  Resolution  Research  which 
must  be  sent  by  March  15. 1994  (see 
Special  Interest  category  e).  A  postmark 
or  courier  receipt  will  constitute 
evidence  of  the  submission  date.  All 
envelopes  containing  concept  papers 
should  be  marked  CONCEPT  PAPER 
and  should  be  sent  to:  State  Justice 
Institute,  1650  King  Street,  suite  600, 
Alexandria,  Virginia  22314. 

It  is  preferable  for  letters  of 
cooperation  and  support  to  be  appended 
to  the  concept  pwper  when  it  is 
submitted.  If  support  letters  are  sent 
under  separate  cover,  they  must  be 
received  no  later  than  February  1. 1994 
in  order  to  ensure  that  there  is  sufficient 
time  to  bring  them  to  the  Board's 
attention. 

The  Board  will  meet  on  November 
18-21. 1993  to  review  the  concept 
papers  and  invite  applications  to 
implement  an  action  plan  developed 
during  the  National  Conference  on 
Family  Violence  and  the  Courts.  It  will 
meet  on  March  10-12, 1994.  to  review 
concept  papers  and  invite  applications 
on  other  topics,  and  will  meet  on  May 
12-14, 1994.  to  consider  concept  papers 
to  follow-up  on  the  National 
Symposium  on  Court  Connected 
Dispute  Resolution  Research. 

The  Institute  will  send  written  notice 
to  all  persons  submitting  concept  papers 
of  the  Board's  decisions  regarding  their 
paf)€rs  and  of  the  key  issues  and 
questions  that  arose  during  the  review 
process.  A  decision  by  the  Board  not  to 
invite  an  apphcation  may  not  be 
appealed,  but  does  not  prohibit 
resubmission  of  the  concept  paper  or  a 
revision  thereof  in  a  subsequent  roimd 
of  funding.  Th^  Institute  will  also  notify 
the  designated  State  contact  listed  in  the 
Appendix  when  the  Board  invites 
applications  that  are  based  on  concept 
papers  which  are  submitted  by  courts 
within  their  State  or  which  specify  a 
participating  site  within  their  State. 

Receipt  of  each  concept  paper  will  be 
acknowledged  in  writing.  Extensions  of 
the  deadline  for  submission  of  concept 
papers  will  not  be  granted. 


Vn.  Application  Requirements  for  New 
Proiects 

Except  as  specified  in  section  VI.,  a 
formal  application  for  a  new  project  is 
to  be  submitted  only  upon  invitation  of 
the  Board  following  review  of  a  concept 
paper.  An  application  for  Institute 
funding  support  must  include  an 
application  form;  budget  forms  (with 
appropriate  documentation);  a  project 
abstract  and  program  narrative;  a 
disclosure  of  lobbying  form,  when 
applicable:  and  certain  certifications 
and  assurances.  These  documents  are 
described  below. 

A.  Forms 

1.  Application  Form  (FORM  A) 

The  application  form  requests  basic 
information  regarding  the  proposed 
project,  the  applicant,  and  the  total 
amount  of  funding  support  requested 
frt)m  the  Institute.  It  also  requires  the 
signature  of  an  individual  authorized  to 
certify  on  behalf  of  the  applicant  that 
the  information  contained  in  the 
application  is  true  and  complete,  that 
submission  of  the  application  has  been 
authorized  by  the  applicant,  and  that  if 
funding  for  the  proposed  project  is 
approved,  the  applicant  will  comply 
with  the  requirements  and  conditions  of 
the  award,  including  the  assurances  set 
forth  in  Form  D. 

2.  Certificate  of  State  Approval  (FORM 
B) 

An  application  from  a  State  or  local 
court  must  include  a  copy  of  FORM  B 
signed  by  the  State's  Chief  Justice  or 
Chief  Judge,  the  director  of  the 
designated  agency,  or  the  head  of  the 
designated  council.  The  signature 
denotes  that  the  proposed  project  has 
been  approved  by  the  State's  highest 
court  or  theagency  or  council  it  has 
designated.  It  denotes  further  that  if 
funding  for  the  project  is  approved  by 
the  Institute,  the  court  or  the  specified 
designee  will  receive,  administer,  and 
be  accountable  for  the  awarded  funds. 

3.  Budget  Forms  (FORM  C  or  Cl) 

Applicants  may  submit  the  proposed 
project  budget  either  in  the  tabular 
format  of  FORM  C  or  in  the  spreadsheet 
format  of  FORM  Cl.  Applicants 
requesting  more  than  $100,000  are 
encouraged  to  use  the  spreadsheet 
format.  If  the  proposed  project  period  is 
for  more  than  a  year,  a  separate  form 
should  be  submitted  for  each  year  or 
portion  of  a  year  for  which  grant 
support  is  requested. 

In  addition  to  FORM  C  or  Cl, 
applicants  must  provide  a  detailed 
budget  narrative  providing  an 
explanation  of  the  basis  for  the 
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estimates  in  mdi  twdget  category.  (See 
section  VIIJ).) 

Applications  for  a  package  grant  nrast 
indnde  a  separate  buidget  and  budget 
oaiTBtive  far  each  project  inchtded  in 
the  proposed  package,  as  well  as  a 
coQiUned  budget  that  reflects  the  total 
costs  of  the  entire  package. 

If  funds  from  other  sources  are 
required  to  conduct  the  project,  either  as 
match  or  to  support  other  aspects  of  the 
project,  the  source,  current  status  of  the 
request,  aitd  anticipated  decision  date 
must  be  provided. 

4.  Assurances  (FORM  D) 

This  farm  lists  the  statutory, 
regulatory,  and  policy  requirements  and 
conditions  with  which  recipients  of 
Institute  funds  must  comply. 

5.  Disclosure  of  Lobbying  Activities 

This  form  requires  applicants  other 
than  imits  of  State  or  local  gov'emment 
to  disclose  whether  they,  or  another 
entity  that  is  part  of  the  same 
organirstion  as  the  applicant,  have 
advocated  a  position  before  Gsngress  on 
any  issue,  and  to  identify  the  specific 
si^jects  of  their  lobbying  efforts.  (See 
section  XJ).)  * 

B.  Profect  Abstroct 

The  ri>str8ct  ^ould  highlight  the 
purposes,  goals,  methods  and 
anticipatea  benefits  of  the  proposed 
project.  It  should  not  exceed  one  single- 
spaced  page  on  8V^  by  11  inch  f>aper. 

C.  Program  Narrative 

The  program  narrative  for  an 
application  proposing  a  single  project 
should  not  exceed  25  double-spaced 
pages  on  S'A  by  11  inch  paper.  The 
program  narrative  for  an  application 
requesting  a  package  grant  for  more  than 
one  project  snould  not  exceed  40 
double-spaced  pages  on  8^A  by  11  inch 
paper.  Margins  must  not  be  less  than  1 
inch,  and  type  no  smaller  than  12-pauit 
and  12  cpi  must  be  used.  The  paoe  limit 
does  not  include  the  forms,  the  ibstrad, 
the  budget  narrative,  and  any 
appendices  containing  resiunes  and 
letters  of  cooperation  or  endorsement 
Additional  background  material  should 
be  attached  only  if  it  is  <>g>ffntial  to 
ohainlng  a  clear  understanding  of  the 
proposed  project  Numerous  and 
lengthy  appendices  are  strongly 
discoiuaged. 

The  program  narrative  should  address 
the  following  tc^ics: 

1.  Project  Objectives 

A  clear,  concise  statement  of  what  the 
proposed  project  is  intended  to 
accompliso.  In  stating  the  objectives  of 
the  project,  applicants  should  focus  on 


the  overall  programmatic  objective  (e.g., 
to  enhance  understanding  and  skills 
regarding  a  specific  subject,  or  to 
determine  how  a  certain  prxKedure 
afliects  the  court  and  litigants)  rather 
thap  on  operational  objectives  (e.B., 
provide  training  for  32  judges  and  court 
managers,  or  review  data  from  300 
cases). 

2.  Program  Areas  to  be  Covered 

A  statement  which  lists  the  program 
areas  set  forth  in  the  State  Justice 
Institute  Act,  and,  if  appropriate,  the 
Institute's  Special  Interest  program 
categories  that  are  addressed  by  the 
proposed  projects. 

3.  Need  for  the  Project 

If  the  project  is  to  be  coinhicted  in  a 
sp>ecific  locirtion(s),  a  discussion  of  the 
particular  needs  of  the  project  site(^  to 
be  addressed  by  the  project  and  why 
those  needs  are  not  being  met  through 
the  use  of  existing  materials,  programs, 
procedures,  services  or  other  resources. 

If  the  project  is  not  site  specific,  a 
discussion  of  the  problems  that  the 
proposed  project  will  address,  and  why 
existing  materials,  programs, 
procedures,  services  or  other  resources 
do  not  adequately  resolve  those 
problems.  The  discussion  should 
include  sp)ecific  references  to  the 
relevant  literature  and  to  the  experience 
in  the  field. 

An  application  requesting  a  package 
grant  to  support  more  than  one  project 
also  must  describe  how  the  proposed 
projects  in  the  package  are  related;  .how 
their  operation  and  administration 
would  be  enhanced  if  they  were  funded 
as  a  package  rather  than  as  individual 
projects;  and  what  disadvantages,  if  any, 
would  accrue  by  considering  or  funding 
them  separately. 

4.  Tasks,  Methods  and  Evaluation 

a.  TosJcs  and  Methods.  A  delineation 
of  the  tasks  to  be  performed  in  achieving 
the  project  objectives  and  the  methods 
to  be  used  for  accomplishing  each  task. 
For  example: 

i.  For  research  and  evaluation 
projects,  the  data  sources,  data 
collection  strategies,  variables  to  be 
examined,  and  analytic  procedures  to  be 
used  for  conducting  the  lesearch  or 
evaluaticMi  and  ensuring  the  vahdity  and 
general  applicability  of  the  results.  For 
projects  involving  human  subjects,  the 
discussion  of  methods  should  address 
the  prooedures  for  obtaining 
re^raodents'  informed  consmt. 
ensuring  the  respondents'  privacy  and 
freedfHQ  from  risk  or  harm,  and  the 
protection  of  othera  who  are  not  the 
subjects  of  research  but  would  be 
affected  by  the  research.  If  the  potential 


exists  for  risk  or  harm  to  the  human 
subjects,  a  discussion  should  be 
included  of  the  vakie  of  the  proposed 
research  and  the  methods  to  be  used  to 
minimize  or  eliminate  such  risk. 

ii.  For  education  and  training 
projects,  the  adult  education  techniques 
to  be  used  in  designing  and  presenting 
the  program,  incluiding  the  teaching/ 
learning  objectives  of  the  educational 
design,  the  teaching  methods  to  be  used, 
and  the  opportunities  for  structured 
interaction  among  the  participants-,  how 
faculty  will  be  recruited,  selected,  and 
trained;  the  proposed  number  and 
length  of  the  conferences,  courses, 
seminars  or  workshops  to  be  conducted; 
the  materials  to  be  provided  and  how 
they  will  be  developed;  and  the  cost  to 
participants. 

iii.  ror  demonstration  projects,  the 
demonstration  sites  and  the  reasons 
they  were  selected,  or  if  the  sites  have 
not  been  chosen,  how  they  will  be 
identified  and  their  cooperation 
obtained;  how  the  program  or 
procedures  will  be  implemented  and 
monitored. 

iv.  For  technical  assistance  projects. 
the  types  of  assistance  that  will  be 
provided:  the  particular  issues  and 
problems  for  which  assistai>ca  will  be 
provided;  how  requests  will  tM  obtained 
and  the  type  of  assistance  determined; 
bow  suitable  pnn'iders  will  be  selected 
and  briefed;  how  reports  virill  be 
reviewed;  and  the  cost  to  recipients. 

An  application  requesting  a  package 
grant  for  more  than  one  project  must 
describe  separately  the  tasks  associated 
with  each  project  in  xhe  proposed 
padcage.  Each  project  must  be  identified 
by  a  separate  letter  of  the  alphabet  (i.e., 
A,  B.  C)  and  a  descriptive  title. 

b.  Evaluation.  Every  project  design  . 
must  include  an  evaluation  plan  to 
determine  whether  the  project  met  its 
objectives.  The  evaluation  should  be 
designed  to  provide  an  d}jective  and 
independent  assessment  of  the 
effectiveness  or  usefulness  of  the 
training  or  services  provided;  the  impact 
of  the  procedures,  tedinology  or 
services  tested;  or  the  validity  and 
apphcability  of  the  research  conducted. 
In  addition,  where  appropriate,  the 
evaluation  process  should  be  designed 
to  provide  ongoing  or  periodic  feedback 
on  the  effectiveness  or  utility  of 
particular  programs,  educational 
offerings,  or  achievements  which  can 
than  be  further  refined  as  a  resuh  of  the 
evaluation  process.  The  plan  should 
present  the  qualifications  of  the 
evalu8tor(s):  describe  the  criteria, 
related  to  ^e  project's  {HXJgrsmmatic 
objectives,  that  will  be  used  to  evahiate 
the  pn^ect's  e£fectiveness;  explain  how 
the  evaluation  will  be  conducted. 
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including  the  specific  data  collection 
and  analysis  techniques  to  be  used; 
discuss  why  this  approach  is 
appropriate;  and  present  a  schedule  for 
completion  of  the  evaluation  within  the 
proposed  project  period. 

The  evaluation  plan  should  be 
appropriate  to  the  type  of  project 
proposed.  For  example; 

i.  An  evaluation  .approach  suited  to 
many  research  projects  is  a  review  by  an 
advisory  panel  of  the  research 
methodology,  data  collection 
instruments,  preliminary  analyses,  and 
products  as  they  are  drafted.  The  panel 
should  be  comprised  of  independent 
researchers  and  practitioners 
representing  the  jjerspectives  affected 
by  the  proposed  project. 

ii.  The  most  valuable  approaches  to 
evaluating  educational  or  troirtmg 
programs  will  serve  to  reinforce  the 
participants'  learning  experience  while 
providing  useful  feedback  on  the  impact 
of  the  program  and  possible  areas  for 
improvement.  One  appropriate 
evaluation  approach  is  to  assess  the 
acquisition  of  new  knowledge,  skills, 
attitudes  or  understanding  through 
participant  feedback  on  the  seminar  or 
training  event.  Such  feedback  might 
include  a  self-assessment  on  what  was 
learned  along  with  the  participant's 
response  to  the  quality  and  effectiveness 
of  faculty  presentations,  the  format  of 
sessions,  the  value  or  usefulness  of  the 
material  presented  and  other  relevant 
factors.  Another  appropriate  approach 
would  be  to  use  an  independent 
observer  who  might  request  verbal  as 
well  as  written  responses  from 
participants  in  the  program.  When  an 
education  project  involves  the 
development  of  curricular  materials  an 
advisory  panel  of  relevant  experts  caa 
be  coupled  with  a  test  of  the  curriculum 
to  obtain  the  reactions  of  participants 
and  faculty  as  indicated  above. 

iii.  The  evaluation  plan  for  a 
demonstration  project  should 
encompass  an  assessment  of  program 
effectiveness  (e.g.,  how  well  did  it 
work?):  user  satisfaction,  if  appropriate; 
the  cost-effectiveness  of  the  program;  a 
process  analysis  of  the  program  (e.g.. 
was  the  program  implemented  as 
designed?  did  it  provide  the  services 
intended  to  the  targeted  population?); 
the  impact  of  the  program  (e.g.,  what 
effect  did  the  program  have  on  the 
court?  what  benefits  resulted  from  the 
program?):  and  the  replicability  of  the 
program  or  components  of  the  program. 

iv.  For  technical  assistance  projects, 
applicants  should  explain  how  the 
quality,  timeliness,  and  impact  of  the 
assistance  provided  will  be  determined, 
and  should  develop  a  mechanism  for 


feedback  from  both  the  users  and 
providers  of  the  technical  assistance. 

v.  Evaluation  plans  involving  human 
subjects  should  include  a  discussion  of 
the  procedures  for  obtaining 
respondents'  informed  consent, 
ensuring  the  respondents'  privacy  and 
freedom  from  risk  or  harm,  and  the 
protection  of  others  who  are  not  the 
subjects  of  evaluation  but  would  be 
affected  by  it.  Other  than  the  provision 
of  confidentiality  to  respondents, 
human  subjects  protection  issues 
ordinarily  are  not  applicable  to 
participants  evaluating  an  education 
pro^m. 

VI.  The  evaluation  plan  in  a  package 
grant  application  should  address  the 
issues  listed  above  for  the  particular 
types  of  projects  included  in  the 
package,  assessing  the  strengths  and 
weaknesses  of  the  individual 
components  as  well  as  the  benefits  and 
limitations  of  the  projects  as  a  package. 

5.  Project  Management 

A  detailed  management  plan 
including  the  starting  and  completion 
date  for  each  task;  the  time 
commitments  to  the  project  of  key  staff 
and  their  responsibilities  regarding  each 
project  task:  and  the  procedures  that 
will  be  used  to  ensure  that  all  tasks  are 
performed  on  time,  within  budget,  and 
at  the  highest  level  of  quality.  In 
preparing  the  project  time  line,  Gantt 
Chart,  or  schedule,  applicants  should 
make  certain  that  all  project  activities, 
including  publication  or  reproduction  of 
project  products  and  their  initial 
dissemination  will  occur  within  the 
proposed  project  period.  The 
management  plan  must  also  provide  for 
the  submission  of  Quarterly  Progress 
and  Financial  Reports  within  30  days 
after  the  close  of  each  calendar  quarter 
(i.e.,  no  later  than  January  30,  April  30. 
July  30,  and  October  30). 

Package  grant  applications  must 
include  a  management  plan  for  each 
project  included  in  the  package  with  the 
same  project  title  and  alphabetic 
identifier  describing  the  project  in  the 
program  narrative,  as  well  as  a  plan 
embracing  the  package  as  a  whole. 

6.  Products 

A  description  of  the  products  to  be 
developed  by  the  project  (e.g.,  training 
curricula  and  materials,  videotapes, 
articles,  manuals,  or  handbooks), 
including  when  they  will  be  submitted 
to  the  Institute.  The  application  must 
explain  how  and  to  whom  the  products 
will  be  disseminated;  describe  how  they 
will  benefit  the  State  courts  including 
how  they  can  be  used  by  judges  and 
court  personnel;  identify  development, 
production,  and  dissemination  costs 


covered  by  the  project  budget;  and 
present  the  basis  on  which  products  and 
services  developed  or  provided  under 
the  grant  will  be  offered  to  the  courts 
community  and  the  public  at  laige  (i.e. 
whether  products  will  be  distributed  at 
no  cost  to  recipients,  or  if  costs  are 
involved,  the  reason  for  charging 
recipients  and  the  estimated  price  of  the 
product).  Ordinarily,  applicant  should 
schedule  all  product  preparation  and 
distribution  activities  within  the  project 
period.  Applicants  also  should  provide 
for  the  preparation  of  a  one-page 
abstract  summarizing  products  resulting 
^m  a  project  for  inclusion  on  the 
Institute's  electronic  bulletin  board. 

Package  grant  applications  must 
discuss  these  issues  with  regard  to  the 
products  that  would  result  horn  each  of 
the  projects  included  in  the  package. 

Tne  type  of  products  to  be  prepared 
depend  on  the  nature  of  the  project.  For 
example,  in  most  instances,  the 
products  of  a  research,  evaluation,  or 
demonstration  project  should  include 
an  article  summarizing  the  project 
findings  that  is  publishable  in  a  journal 
serving  the  courts  community 
nationally,  an  executive  summary  that 
will  be  disseminated  to  the  project's 
primary  audience,  or  both.  Applicants 
proposing  to  conduct  empirical  research 
or  evaluation  projects  with  national 
import  should  describe  how  they  will 
maike  their  data  available  for  secondary 
analysis  after  the  grant  period.  (See 
section  X.W.) 

The  curricula  and  other  products 
developed  by  education  and  training 
projects  should  be  designed  for  use . 
outside  the  classroom  so  that  they  may 
be  used  again  by  original  participants 
and  others  in  the  course  of  their  duties. 

Applicants  must  provide  for 
submitting  a  final  draft  of  the  final  grant 
product(s)  to  the  Institute  for  review  and 
approval  at  least  30  days  before  the 
product(s)  are  submitted  for  publication 
or  reproduction.  No  grant  funds  may  be 
obligated  for  publication  or 
reproduction  of  a  final  grant  product 
without  the  written  approval  of  the 
Institute. 

Applicants  must  also  provide  for 
including  in  all  project  products  a 
prominent  acknowledgment  that 
support  was  received  from  the  Institute 
and  a  disclaimer  paragraph  based  on  the 
example  provided  in  section  X.Q.  of  the 
Guideline.  The  "SJI"  logo  must  appear 
on  the  fix)nt  cover  of  a  written  product, 
or  in  the  opening  frames  of  a  video 
product,  unless  the  Institute  approves 
another  placement. 

Tv«renty  copies  of  all  project  products, 
including  videotapes,  must  be 
submitted  to  the  Institute.  In  addition,  a 
copy  of  each  product  must  be  sent  to  the 
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library  established  in  each  State  to 
collect  the  materials  developed  with 
Institute  support.  (A  list  of  these 
libraries  is  contained  in  Appendix  U). 
To  faciHtate  their  use.  all  videotaped 

ftroducts  should  be  distributed  in  VHS 
brmat.  For  all  wordprocessed  products, 
grantees  must  submit  a  diskette  of  the 
text  in  ASCn.  For  non-text  products,  a 
copy  of  the  summarv  or  a  brief  abstract 
in  ASCO  must  be  submitted. 

7.  Applicant  Status 

An  applicant  that  is  not  a  State  or 
local  court  and  has  not  received  a  grant 
from  the  Institute  within  the  past  two 
years  should  include  a  statement 
indicating  whether  it  is  either  a  national 
non-profit  organization  controlled  by, 
operating  in  conjunction  with,  and 
serving  the  judicial  branches  of  State 
governments;  or  a  national  non-profit 
organization  for  the  education  and 
training  of  State  court  judges  and 
support  personnel.  See  section  IV.  If  the 
applicant  is  a  non-judicial  unit  of 
Federal.  State,  or  local  government,  it 
must  explain  whether  the  proposed 
services  could  be  adequately  provided 
bj  non-governmental  entities. 

8.  Staff  Capability 

A  summary  of  the  training  and 
experience  of  the  key  staff  members  and 
consultants  that  quahfy  them  for 
conducting  and  managing  the  proposed 
project.  Resumes  of  identified  staff 
should  be  attached  to  the  application.  If 
one  or  more  key  staff  members  and 
consultants  are  not  known  at  the  time  of 
the  application,  a  description  of  the 
criteria  that  will  be  used  to  select 
persons  for  these  positions  should  be 
included. 

9.  Organizational  Capacity 

Applicants  that  have  not  received  a 
grant  from  the  Institute  within  the  past 
two  years  should  include  a  statement 
describing  the  capacity  of  the  applicant 
to  administer  grant  funds  including  the 
financial  systems  used  to  monitor 
project  expenditures  (and  income,  if 
any),  and  a  summary  of  the  applicant's 
past  experience  in  administering  grants, 
as  well  as  any  resources  or  capabilities 
that  the  applicant  has  that  will 
particiilarly  assist  in  the  successful 
completion  of  the  project. 

If  the  applicant  is  a  nonprofit 
organization  (other  than  a  university),  it 
must  also  provide  documentation  of  its 
501(c)  tax  exempt  status  as  determined 
by  the  Internal  Revenue  Service  and  a 
copy  of  a  current  certified  audit  report. 
For  purposes  of  this  requirement, 
"current"  means  no  earlier  than  two 
years  prior  to  the  current  calendar  year. 
If*  current  audit  report  is  not  available. 


the  Institute  will  require  the 
organizatioato  complete  a  financial 
capability  questionnaire  which  must  be 
signed  by  a  Certified  Public  Accountant. 
Other  applicants  may  be  required  to 
provide  a  current  audit  report,  a 
financial  capability  questionnaire,  or 
both,  if  specifically  requested  to  do  so 
by  the  Institute. 

Unless  requested  otherwise,  an 
applicant  that  has  received  a  grant  from 
the  Institute  within  the  past  two  years 
should  describe  only  the  changes  in  its 
organizational  capacity,  tax  status,  or 
financial  capability  that  may  affect  its 
capacity  to  administer  a  grant. 

10.  Statement  of  Lobbying  Activities 

Non-governmental  applicants  must 
submit  the  Institute's  Disclosure  of 
Lobbying  Activities  Form  that  requires 
them  to  state  whether  they,  or  another 
entity  that  is  a  part  of  the  same 
organization  as  the  applicant,  have 
advocated  a  position  before  Congress  on 
any  issue,  and  identifies  the  specific 
subjects  of  their  lobbying  efforts. 

11.  Letters  of  Support  for  the  Project 

If  the  cooperation  of  courts, 
organizations,  agencies,  or  individuals 
other  than  the  applicant  is  required  to 
conduct  the  project,  written  assurances 
of  cooperation  and  availability  should 
be  attached  as  an  appendix  to  the 
application,  or  they  may  be  sent  under 
separate  cover.  In  order  to  ensure  that 
there  is  sufficient  time  to  bring  them  to 
the  Board's  attention,  tetters  of  support 
sent  under  separate  cover  must  be 
received  at  least  four  weeks  before  the 
meeting  of  the  Board  of  Directors  at 
which  the  application  will  be 
considered  (i.e.,  no  later  than  October 
21, 1993.  February  1. 1994,  April  14, 
1994.  June  30. 1994.  or  August  25. 1994. 
respectively). 

D.  Budget  Narrative 

The  budget  narrative  should  provide 
the  basis  for  the  computation  of  all 
project-related  costs.  An  application  for 
a  package  grant  for  more  than  one 
project  must  include  a  separate  budget 
narrative  for  each  project  component, 
with  the  same  alphabetic  identifier  and 
project  title  used  to  describe  each 
component  project  in  the  program 
narrative.  Additional  background  or 
schedules  may  be  attached  if  they  are 
essential  to  obtaining  a  clear 
understanding  of  the  proposed  budget. 
Numerous  and  lengthy  appendices  are 
strongly  discouraged. 

The  budget  narrative  should  address 
the  items  listed  below.  The  costs 
attributable  to  the  project  evaluation 
should  be  clearly  identified. 


1.  Justification  of  Personnel 
Compensation 

The  applicant  should  set  forth  the 
percentages  of  time  to  be  devoted  by  the 
individuals  who  will  serve  as  the  staff 
of  the  proposed  project,  the  annual 
salary  of  each  of  those  persons,  and  the 
number  of  work  days  per  year  used  for 
calculating  the  percentages  of  time  or 
daily  rate  of  those  individuals.  The 
applicant  should  explain  any  deviations 
from  current  rales  or  established  written 
organization  policies.  If  grant  funds  are 
requested  to  pay  the  salary  and  related 
costs  for  a  current  employee  of  a  court 
or  other  unit  of  government,  the 
applicant  should  explain  why  this 
would  not  constitute  a  supplantation  of 
State  or  local  funds  in  violation  of  42 
U.S.C.  10706(d)|l).  An  acceptable 
explanation  may  be  that  the  position  to 
be  filled  is  a  new  one  established  in 
conjunction  with  the  project  or  that  the 
grant  funds  will  be  supporting  only  the 

Eortion  of  the  employee's  time  that  will 
B  dedicated  to  new  or  additional  duties 
related  to  the  project. 

2.  Fringe  Benefit  Computation 

The  applicant  should  provide  a 
description  of  the  fringe  benefits 
provided  to  employees.  If  percentages 
are  used,  the  authority  for  such  use 
should  be  presented  as  well  as  a 
description  of  the  elements  included  in 
the  determination  of  the  percentage  rate. 

3.  Consultant/Contractual  Services 

The  applicant  should  describe  each 
type  of  service  to  be  provided.  The  basis 
for  compensation  rates  and  the  method 
for  selection  should  also  be  included. 
Rates  for  consultant  services  must  be  set 
in  accordance  with  section  XI.H.2.C. 

4.  Travel 

Transportation  costs  and  per  diem 
rates  must  comply  with  the  policies  of 
the  applicant  organization.  If  the 
applicant  does  not  have  an  established 
travel  policy,  then  travel  rates  shall  be 
consistent  with  those  established  by  the 
Institute  or  the  Federal  Government.  (A 
copy  of  the  Institute's  travel  policy  is 
available  upon  request.)  The  budget 
narrative  should  include  an  explanation 
of  the  rate  used,  including  the 
components  of  the  per  diem  rate  and  the 
basis  for  the  estimated  transportation 
expenses.  The  purpose  for  travel  should 
also  be  includeid  in  the  narrative. 

5.  Equipment 

Grant  funds  may  be  used  to  purchase 
or  lease  only  that  equipment  which  is 
essential  to  accomplishing  the 
objectives  of  the  project.  The  applicant 
should  describe  the  equipment  to  be 
purchased  or  leased  and  explain  why 
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the  acquisitioD  irf  that  equipment  is 
essential  to  accomplish  the  proiect's 
goals  and  objectives.  The  narrative 
should  clearly  identify  which 
equipniflQt  is  to  be  leased  and  which  is 
to  be  puichasad.  Tbe  method  of 
procuianienl  should  also  be  described. 
Purchases  for  automatic  data  processii^ 
equipment  must  comply  with  section 
XI.H.2i>. 

6.  Supplies 

The  applicant  should  provide  a 
general  descriptioQ  of  the  supplies 
necessary  to  acciMnplisb  the  goals  and 
objectives  of  the  gnot-  In  addition,  the 
applicant  should  provide  the  basis  for 
the  amount  requested  for  tiiis 
expenditure  category. 

7.  Construction 

Construction  expenses  are  prc^bited 
except  for  the  limited  purposes  set  forth 
in  section  Xii.2.  Any  alkAvable 
coQstructioa  or  reoovatioD  expense 
should  be  detcribed  kn  detail  in  the 
budget  narrative. 

8.  Telepbooe 

Applicants  should  include 
anticipated  teiephooe  charges, 
distinguishing  between  monthly  charges 
and  long  distance  charges  in  the  budget 
narrative.  Also,  applicants  should 
provide  the  basis  used  in  dev^optng  the 
nxnthly  and  long  distance  estimates. 

9.  Postage 

Anticipated  postage  costs  for  project- 
related  mailings  should  be  described  in 
the  budget  narrative.  The  cost  of  special 
mailings,  such  as  for  a  survey  or  for 
announcing  a  workshop,  should  be 
distinguished  from  routine  operational 
maili.ng  costs.  The  bases  for  all  postage 
estimates  should  be  included  in  the 
justification  material. 

10.  Printing/Photocopying 

Anticipated  costs  for  printing  or 
photocopying  should  be  included  in  the 
budget  narrative.  Applicants  should 
provide  the  details  underlying  these 
estimates  in  support  of  the  request. 

11.  Indirect  Costs 

Applicants  ^ould  describe  the 
indirect  cost  rates  applicable  to  the 
grant  in  detail.  If  costs  often  included 
within  an  indirect  cost  rate  are  charged 
directly  (e.g..  a  percentage  of  the  time  of 
senior  managers  to  supervise  product 
activities),  tbe  applicant  should  specify 
that  these  costs  are  not  included  within 
their  approved  indirect  cost  rate.  These 
rates  must  be  established  in  accordance 
with  section  X1.H.4.  If  the  applicant  has 
an  indirect  cost  rate  or  allocation  plan 
approved  by  any  Federal  granting 


agency,  a  copy  of  the  approved  rate 
agreemeot  should  he  attached  to  the 
application. 

12.  Match 

The  applicant  should  describe  the 
source  of  mij  metching  cootribution  and 
the  nature  of  the  match  provided.  Any 
additional  contributions  to  the  project 
should  be  described  in  this  section  of 
the  budget  narrative  as  well.  If  in-kind 
match  is  to  be  provided,  the  applicant 
should  describe  how  the  amount  and 
value  of  the  time,  services  or  materials 
actually  contribeled  will  be 
documented  sufBciently  dearly  to 
permit  them  to  be  included  in  an  audit 
of  the  grant.  AppBcants  should  be  aware 
that  the  time  spent  by  participants  in 
education  courses  does  not  quahfy  as 
in-kind  match.  (Samples  of  forms  used 
by  current  grantees  to  track  in-kind 
match  are  available  from  the  Institute 
upon  request.! 

Applicants  that  do  not  contemplate 
making  matching  contributions 
continuously  throughout  the  course  of 
the  project  or  on  a  task-by-task  basis 
must  provide  a  schedule  within  30  days 
after  the  beginning  ol  the  prt^ect  period 
indicating  at  what  points  during  the 
project  period  the  matching 
contributions  will  be  made.  (See 
sections  IILC..  vm3..]LB,  and  XIJ).l.) 

E.  Submission  Requirements 

1.  An  application  package  containing 
the  application,  an  original  signature  on 
FORM  A  (and  oo  FORM  B.  if  die 
application  is  from  a  State  or  local 
court,  or  on  the  IXsclosure  of  Lobbjring 
Form  if  the  applicant  is  not  a  unit  of 
State  or  local  govenunentj.  and  four 
photocopies  of  the  application  package 
must  be  seat  by  first  class  or  ovwnight 
mail,  or  by  courier  no  later  than  May  18, 
1994.  A  postmark  or  courier  receipt  will 
constitute  evidence  of  the  submission 
date.  Please  mark  AITLICATION  on  all 
applicatioo  package  envelopes  and  send 
to:  State  Justice  Institute,  1650  King 
Street.  Suite  600.  Alexandria.  Virginia 
22314. 

Receipt  of  each  proposal  will  be 
acknowledged  in  writing.  Extensions  of 
the  deadline  Cor  receipt  of  applications 
will  not  be  granted. 

2.  Applicants  invited  to  submit  more 
than  one  application  may  include 
material  th^  vrauld  be  identical  in  each 
application  in  a  cover  letter,  and 
incorporate  that  material  by  reference  in 
each  application.  The  incorporated 
materia!  will  be  counted  against  the  25- 
page  (or  in  the  case  of  package  grant 
applications,  the  40-page)  limit  for  the 
program  narrative.  A  copy  of  the  cover 
letter  should  be  attached  to  each  copy 
of  each  application. 


3.  It  is  preferable  for  letters  of 
cooperation  or  support  to  be  appended 
to  the  application  when  it  is  submitted. 
If  support  letters  are  sent  under  separate 
cover,  they  must  be  received  no  later 
than  four  weeks  before  the  meeting  of 
the  Board  of  Directors  at  which  the 
application  will  be  considered  (i.e.  no 
later  than  October  21. 1993.  February  1. 
1994.  April  14,  1994,  June  30. 1994.  or 
August  25, 1994,  respectively)  in  order 
to  ensure  that  there  is  suflickmt  time  to 
bring  them  to  the  Board's  attention. 

Vm.  Application  Reriew  Procedores 

A.  Preliminary  Inquiries 

The  Institute  staff  will  ansvirer 
inquiries  concerning  application 
procedures.  The  staff  contact  will  be 
named  in  the  Institute's  letter  inviting 
submission  of  a  formal  application. 

B.  Selection  Criteria 

1.  All  applications  will  be  rated  on 
the  basis  of  the  criteria  set  forth  below. 
The  Institute  will  accord  the  greatest 
wei^t  to  the  following  criteria: 

a.  The  soundness  of  the  methodology: 

b.  The  appropriateness  of  the 
proposed  evaluation  design; 

c.  The  qualifications  of  the  project's 
staff: 

d.  The  applicant's  management  plan 
and  organizational  capabilities; 

e.  Tbe  reasonableness  of  the  proposed 
budget: 

f.  The  demonstration  of  need  for  the 
project: 

g.  The  products  and  benefits  resulting 
from  the  project; 

h.  The  demonstration  of  cooperation 
and  support  of  other  agencies  that  may 
be  affected  by  the  project; 

i.  The  proposed  project's  relationship 
to  one  of  the  "Special  Interest" 
categories  set  forth  in  section  II.B.;  and 

j.  The  degree  to  which  the  findings, 
procedures,  training,  technology,  or 
other  results  of  the  project  can  be 
transferred  to  other  jurisdictions. 

2.  "Single  jiuisdiction"  applications 
submitted  pursuant  to  section  n.Cl. 
will  also  be  rated  on  the  proposed 
project's  relation  to  one  of  the  "Special 
Interest"  categories  set  forth  in  section 
n.B.  and  on  the  special  requirements 
listed  in  section  ILC.l.b. 

3.  In  determining  which  applicants  to 
fund,  the  Institute  will  also  consider 
whether  the  applicant  is  a  State  court. 

a  national  court  support  or  education 
organization,  a  non-court  unit  of 
government,  or  other  type  of  entity 
eligible  to  receive  grants  under  the 
Institute's  enabling  legislation  (see  42 
U.S.C.  10705(6)  (as  amended)  and 
Section  IV  rtmve);  the  availability  ol 
financial  assistance  from  other  sources 
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for  the  project;  the  amount  and  nature 
(cash  or  in-kind)  of  the  applicant's 
match;  the  extent  to  which  the  proposed 
project  would  also  benefit  the  Federal 
courts  or  help  the  State  courts  enforce 
Federal  constitutional  and  legislative 
requirements;  and  the  level  of 
appropriations  available  to  the  Institute 
in  the  current  year  and  the  amount 
expected  to  be  available  in  succeeding 
fiscal  years. 

C  Review  and  Approval  Process 

Applications  will  be  reviewed 
competitively  by  the  Board  of  Directors. 
The  Institute  staff  will  prepare  a 
narrative  summary  of  each  application, 
and  a  rating  sheet  assigning  points  for 
each  relevant  selection  criterion.  When 
necessary,  applications  may  also  be 
reviewed  by  outside  experts. 
Committees  of  the  Board  will  review 
applications  within  assigned  program 
categories  and  prepare 
recommendations  to  the  full  Board.  The 
full  Board  of  Directors  will  then  decide 
which  applications  to  approve  for  a 
grant.  The  decision  to  award  a  grant  is 
solely  that  of  the  Board  of  Directors. 

Awards  approved  by  the  Board  will 
be  signed  by  the  Chairman  of  the  Board 
on  behalf  of  the  Institute. 

D.  Return  Policy 

Unless  a  specific  request  is  made, 
unsuccessful  applications  will  not  be 
returned.  Applicants  are  advised  that 
Institute  records  are  subject  to  the 
provisions  of  the  Federal  Freedom  of 
Information  Act,  5  U.S.C  552. 

E.  Notification  of  Board  Decision 

The  Institute  vtriU  send  written  notice 
to  applicants  concerning  all  Board 
decisions  to  approve  or  deny  their 
respective  applications  and  the  icey 
issues  and  questions  that  arose  during 
the  review  process.  A  decision  by  the 
Board  to  deny  an  application  may  not  be 
appealed,  but  does  not  prohibit 
resubmission  of  a  concept  paper  based 
on  that  appUcation  in  a  subsequent 
round  of  funding.  The  Institute  will  also 
notify  the  designated  State  contact  listed 
in  Appendix  I  when  grants  are  approved 
by  the  Board  to  support  projects  that 
will  be  conducted  b^  or  involve  courts 
in  their  State. 

F.  Response  to  Notification  of  Approval 

Applicants  have  30  days  from  the  date 
of  the  letter  noticing  them  that  the 
Board  has  approved  their  apphcatioo  to 
respond  to  any  revisions  requested  by 
the  Board.  If  the  requested  revisions  (or 
a  reasonable  schedule  for  submitting 
such  revisions)  has  not  been  submitted 
to  the  Institute  within  30  days  after 
notification,  the  approval  will  be 


automatically  rescinded  and  the 
application  prestoted  to  the  Board  for 
reconsideration. 

IX.  Renewal  Funding  Procedures  and 
Requirements 

The  Institute  reco^izes  two  types  of 
renewal  funding  as  described  below— 
"continuation  grants"  and  "on-going 
support  grants."  The  award  of  an  initial 
grant  to  support  a  project  does  not 
constitute  a  commitment  by  the  Institute 
to  renew  funding.  The  Board  of 
Directors  anticipates  allocating  no  more 
than  $3  miUion  of  available  FY  1994 
grant  funds  for  renewal  grants. 

A.  Continuation  Grants 

1.  Purpose  and  Scope 

Continuation  grants  are  intended  to 
support  projects  with  a  limited  duration 
that  involve  the  same  type  of  activities 
as  the  previous  project.  They  are 
intended  to  enhance  the  specific    ■ 
program  or  service  produced  or 
established  during  the  prior  grant 
period.  They  may  be  used,  for  example, 
when  a  project  is  divided  into  two  or 
more  sequential  phases,  for  secondary 
analysis  of  data  obtained  in  an  Institute- 
supported  research  project,  or  for  more 
extensive  testing  of  an  innovative 
technology,  pro^dure,  or  program 
developed  v*rith  SJI  grant  support. 

In  order  for  a  project  to  be  considered 
for  continuation  funding,  the  grantee 
must  have  completed  tlM  project  tasks 
and  met  all  grant  requirements  and 
conditions  in  a  timely  manner,  absent 
extenuating  circumstances  or  prior 
Institute  approval  of  changes  to  the 
project  design.  Continuation  grants  are 
not  intended  to  provide  support  for  a 
project  for  which  the  grantee  has 
underestimated  the  amount  of  time  or 
funds  needed  to  accomplish  the  project 
tasks. 

A  continuation  grant  may  be  awarded 
for  either  a  single  project  or  for  more 
than  one  project  as  a  package  grant  (see 
sections  UL).,  V.Cl  and  3,  and  V.D.l 
and  3). 

2.  Application  Procedures — Letters  of 
Intent 

In  lieu  of  a  concept  paper,  a  grantee 
seeking  a  continuation  grant  must 
inform  the  Institute,  by  tetter,  of  its 
intent  to  submit  an  application  for  such 
funding  as  soon  as  the  need  for  renewal 
funding  becomes  apparent  but  no  less 
than  120  days  before  the  end  of  the 
current  grant  period. 

a.  A  letter  of  intent  must  be  no  more 
than  3  single-spaced  pages  on  8Vi  by  11 
inch  paper  and  must  contain  a  concise 
but  thorough  explanation  of  the  need  for 
continuation:  an  estimate  of  the  funds  to 


be  requested;  and  a  brief  description  of 
anticipated  changes  in  scope,  focus  or 
audience  of  the  project. 

b.  Letters  of  intent  will  not  be 
reviewed  competitively.  Institute  staff 
will  review  the  proposed  activities  for 
the  next  project  period  and,  within  30 
days  of  receiving  a  letter  of  intent, 
inform  the  grantee  of  specific  issues  to 
be  addressed  in  the  continuation 
application  and  the  date  by  which  the 
application  for  a  continuation  grant 
must  be  submitted. 

3.  Apphcation  Format 

An  application  for  a  continuation 
grant  must  include  an  application  form, 
budget  forms  (with  appropriate 
documentation),  a  project  abstract 
conforming  to  the  format  set  forth  in 
section  VI1.B.,  a  program  narrative,  a 
budget  narrative,  a  disclosure  of 
lobbying  form  from  (applicants  other 
than  units  of  State  or  focal  government), 
and  certain  certifications  and 
assurances. 

The  program  narrative  should 
conform  to  the  length  and  format 
requirements  set  forth  in  section  VUG 
However,  rather  than  the  topics  listed  in 
section  vn.C,  the  program  narrative  of 
an  application  for  a  continuation  grant 
should  include: 

a.  Project  Objectives.  A  clear,  concise 
statement  of  what  the  continuation 
project  is  intended  to  accomplish. 

b.  Need  for  Continuation.  An 
explanation  of  why  continuation  of  the 
project  is  necessary  to  achieve  the  goals 
of  the  project,  and  how  the  continuation 
will  benefit  the  participating  courts  or 
the  courts  community  generally.  That  is. 
to  what  extent  will  the  original  goals 
and  objectives  of  the  projenct  be 
unfulfilled  if  the  project  is  not 
continued,  and  conversely,  how  will  the 
findings  or  results  of  the  project  be 
enhanced  by  continuing  the  project? 

A  continuation  apphcation  requesting 
a  package  grant  to  support  more  than 
one  project  should  explain,  in  addition, 
how  the  proposed  projects  are  related; 
how  their  operation  and  administration 
would  be  enhanced  by  the  grant;  the 
advantages  of  funding  the  projects  as  a 
package  rather  than  individually;  and 
the  disadvantages,  if  any,  that  would 
accrue  by  considering  or  funding  them 
separately. 

c  Report  of  Current  Profect  Activities. 
A  discussion  of  the  status  of  all 
activities  conducted  during  the  pre%  ious 
project  period.  Applicants  should 
identify  any  activities  that  were  not 
completed,  and  explain  why.  A 
continuation  application  requesting  a 
packa^  grant  must  describe  separately 
the  activities  undertaken  in  each  of  the 
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projects  included  within  the  proposed 
packase. 

d.  tva/uofion  Findings.  The  key 
Tindings.  impact,  or  recommendations 
resulting  from  the  evaluation  of  the 
project,  if  they  are  available,  and  how 
they  will  be  addressed  during  the 
proposed  continuation.  If  the  findings 
are  not  yet  available,  applicants  should 
provide  the  date  by  which  they  will  be 
submitted  to  the  Institute. 

e.  Tasks.  Methods.  Staff  and  Grantee 
Capability.  A  full  description  of  any 
changes  in  the  tasks  to  be  performed, 
the  methods  to  be  used,  the  products  of 
the  project,  how  and  to  whom  those 
products  will  be  disseminated,  the 
assigned  staff,  or  the  grantee's 
organizational  capacity.  Applicants 
should  include,  in  addition,  the  criteria 
and  methods  by  which  the  proposed 
continuation  project  would  be 
evaluated. 

A  continuation  application  for  a 
package  grant  must  address  these  issues 
separately  for  each  project  included  in 
the  proposed  package,  using  the  same 
alphabetic  identifiers  and  project  titles 
as  in  the  original  application. 

f.  Task  Schedule.  A  detailed  task 
schedule  and  time  line  for  the  next 
project  period.  A  continuation 
application  for  a  package  grant  should 
include  a  separate  task  schedule  and 
timeline  for  each  project  included  in  the 
proposed  package,  as  well  as  a  schedule 
and  time  line  that  covers  the  package  of 
projects  as  a  whole.  The  same 
alphabetic  identifiers  and  project  tides 
used  in  the  original  application  should 
be  used  to  identify  the  component 
projects  in  the  renewal  application. 

g.  Other  Sources  of  Support.  An 
indication  of  why  other  sources  of 
support  are  inadequate,  inappropriate  or 
unavailable. 

4.  Budget  and  Budget  Narrative 

Provide  a  complete  budget  and  budget 
narrative  conforming  to  the 
requirements  set  forth  in  paragraph 
VII.D.  Changes  in  the  funding  level 
requested  should  be  discussed  in  terms 
of  corresponding  increases  or  decreases 
in  the  scope  of  activities  or  services  to 
be  rendered. 

A  continuation  application  for  a 
package  grant  must  include  a  separate 
budget  narr^ve  identified 
alphabetically  (i.e.  A.  B,  Q  and  by 
project  title  for  each  project  component. 

5.  References  to  Previously  Submitted 
Material 

An  application  for  a  continuation 
grant  should  not  repeat  information 
contained  in  a  previously  approved 
application  or  other  previously 
submitted  materials,  out  should  provide 


specific  references  to  such  materials 
where  appropriate. 

6.  Submission  Requirements.  Review 
and  Approval  Process,  and  Notification 
of  Decision 

The  submission  requirements  set  forth 
in  section  VILE.,  other  than  the  deadline 
for  mailing,  apply  to  applications  for  a 
continuation  grant.  Such  applications 
will  be  rated  on  the  selection  criteria  set 
forth  in  section  VIUB.  The  key  findings 
and  recommendations  resulting  from  an 
evaluation  of  the  project  and  the 
proposed  response  to  those  findings  and 
recommendations  will  also  be 
considered.  The  review  and  approval 
pr(x:ess,  return  policy,  and  notification 
procedures  are  the  same  as  those  for 
new  projects  set  forth  in  sections 

vni.c— vni.E. 

B.  On-going  Support  Grants 

1.  Purpose  and  Scope 

On-going  support  grants  are  intended 
to  support  projects  that  are  national  in 
scope  and  that  provide  the  State  courts 
«vith  services,  programs  or  products  for 
which  there  is  a  continuing  imf>ortant 
need.  An  on-going  support  grant  may 
also  be  used  to  fund  longitudinal 
research  that  directly  benefits  the  State 
courts.  On-going  support  grants  are 
subject  to  the  limits  on  size  and 
duration  set  forth  in  V.C.2  and  V.D.2.  A 
project  is  eligible  for  consideration  for 
an  on-going  support  grant  if: 

a.  The  project  is  supported  by  and  has 
been  evaluated  under  a  grant  from  the 
Institute: 

b.  The  project  is  national  in  scope  and 
provides  a  significant  benefit  to  the 
State  courts; 

c.  There  is  a  continuing  important 
need  for  the  services,  programs  or 
products  provided  by  the  project  as 
indicated  by  the  level  of  use  and 
support  by  members  of  the  court 
community; 

d.  The  project  is  accomplishing  its 
objectives  in  an  effective  and  efficient 
manner:  and 

e.  It  is  likely  that  the  service  or 
program  provided  by  the  project  would 
be  curtailed  or  significantly  reduced 
without  Institute  support. 

Each  project  suppioirted  by  an  on-going 
support  grant  must  include  an 
evaluation  component  assessing  its 
effectiveness  arid  operation  throughout 
the  grant  period.  The  evaluation  should 
be  independent,  but  may  be  designed 
collaboratively  by  the  evaluator  and  the 
grantee.  The  design  should  call  for 
regular  taedbadc  Jrom  the  evaluator  to 
the  grantee  throughout  the  project 
period  concerning  recommendations  for 
mid-course  corrections  or  Improvement 


of  the  pro(8ct.  as  well  as  (wriodic  reports 
to  the  Institute  at  relevant  points  in  the 
project 

An  interim  evaluation  report  must  be 
submitted  16  months  into  the  grant 
period.  The  decision  to  obligate  Institute 
funds  to  support  the  third  year  of  the 
project  will  be  based  on  the  interim 
evaluation  findings  and  the  applicant's 
response  to  any  deficiencies  noted  in 
the  report. 

A  final  evaluation  assessing  the 
effectiveness,  operation  of.  and 
continuing  need  for  the  project  must  be 
submitted  90  days  before  the  end  of  the 
three-year  proiect  period. 

In  addition,  a  detailed  annual  task 
schedule  must  be  submitted  not  later 
than  45  days  before  the  end  of  the  first 
and  second  years  of  the  grant  period, 
along  with  an  explanation  of  any 
necessary  revisions  in  the  projected 
costs  for  the  remainder  of  the  project 
period.  (See  also  section  IX.B.3.h.) 

2.  Application  Procedures — Letters  of 
Intent 

The  Board  will  consider  awarding  an 
on-going  support  grant  for  a  period  of 
up  to  36  months.  The  total  amount  of 
the  grant  will  be  fixed  at  the  time  of  the 
initial  award.  Funds  ordinarily  will  be 
made  available  in  annual  increments  as 
specified  in  section  V.C.2. 

In  lieu  of  a  concept  paper,  a  grantee 
seeking  an  on-going  support  grant  must 
inform  the  Institute,  by  letter,  of  its 
intent  to  submit  an  application  for  such 
funding  as  soon  as  the  need  for  renewal 
funding  becomes  appcuent  but  no  less 
than  120  days  before  the  end  of  the 
current  grant  period.  The  letter  of  intent 
should  be  in  the  same  format  as  that 
prescribed  for  continuation  grants  in 
section  IX.A.2.a. 

3.  Applicadon  Procedures  and  Format 

An  application  for  an  on-going 
support  grant  must  include  an 
application  form,  budget  forms  (with 
appropriate  documentation),  a  project 
abstract  conforming  to  the  format  set 
forth  in  section  VII.B..  a  program 
narrative,  a  budget  narrative,  and  certain 
certifications  and  assurances. 

The  program  narrative  should 
conform  to  the  length  and  format 
requirements  set  forth  in  section  VII.C 
However,  rather  than  the  topics  listed  in 
section  VnXL,  the  program  narrative  of 
applications  for  on-going  support  grants 
should  address: 

a.  Description  of  Need  for  and 
Benefits  of  the  Project.  Provide  a 
detailed  (Uscussion  of  the  benefits 
provided  by  the  project  to  the  State 
courts  around  the  country,  including  the 
degree  to  tvhicfa  State  courts.  State  court 
judges,  or  State  court  managers  and 
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personnel  are  using  the  services  or 
programs  provided  by  the  project 

An  appIicaticHi  for  ongoing  support  of 
a  package  grant  should  explain,  in 
addition,  bow  the  proposed  projects  are 
related;  how  their  operation  and 
administration  would  be  enhanced  by 
the  grant;  the  advantages  of  funding  the 

ftrojects  as  a  package  rather  than 
adividually;  and  the  disadvantages,  If 
any.  that  would  accrue  by  considering 
or  funding  them  separately. 

b.  Demonstration  of  Court  Support. 
Demonstrate  support  for  the 
continuation  of  the  project  from  the 
courts  community. 

c.  Report  on  Current  Project  Activities. 
Discuss  the  extent  to  which  the  project 
has  met  its  goals  and  objectives,  identify 
any  activities  that  have  not  been 
completed,  and  explain  why.  An 
apphcation  for  ongoing  support  of  a 
ppckage  grar.t  must  describe  separately 
the  activities  undertaken  in  each  of  the 
projects  included  within  the  proposed 
package. 

d.  Evaluation  Finding^.  Attach  a  copy 
of  the  final  evaluation  report  regarding 
the  effectiveness,  impact,  and  operation 
of  the  project,  specify  the  key  findings 
or  recommendations  resuhing  from  the 
evaluation,  and  explain  how  they  wrill 
be  addressed  during  the  proposed 
renewal  period. 

e.  Objectives,  Tasks,  Methods,  Staff 
and  Grantee  Capability.  Describe  fully 
any  changes  in  the  objectives;  tasks  to 
be  performed;  the  methods  to  be  used; 
the  products  of  the  project;  how  and  to 
whom  those  products  will  be 
disseminated;  the  assigned  sta^.  and  the 
grantee's  organizational  capacity. 

An  application  for  ongoing  support  of 
a  package  grant  must  address  these 
i.ssues  separately  for  each  project 
included  in  the  proposed  package,  using 
the  same  alphabetic  identifiers  and 
project  titles  as  in  the  original 
application. 

I.  Task  Schedule.  Present  a  general 
schedule  for  the  full  proposed  project 
period  and  a  detailed  task  schedule  for 
the  first  year  of  the  propxtsed  new 
project  period.  An  application  for 
ongoing  support  of  a  package  grant 
should  include  a  separate  task  schedule 
and  timeline  for  each  project  included 
in  the  proposed  package,  as  well  as  a 
schedule  and  time  line  that  covers  the 
package  of  projects  as  a  whole.  The 
same  alphabetic  identifiers  and  project 
titles  used  in  the  original  application 
should  be  used  to  identify  the 
component  projects  in  the  renewal 
application. 

g.  Other  Sources  of  Support.  Indicate 
why  other  sources  of  support  are 
inadequate,  inappropriate  or 
unavailable. 


4.  Budget  and  Budget  Narrative 

Provide  a  complete  three-year  budget 
and  budget  narrative  conforming  to  the 
requirements  set  forth  in  paregraph 
VILD.  Changes  in  the  funding  level 
requested  should  be  discussed  in  terms 
of  corresponding  increases  or  decreases 
in  the  scope  of  activities  or  services  to 
be  rendered.  A  complete  budget 
narrative  should  be  provided  for  each 
year,  or  portion  of  a  year,  for  which 
grant  support  is  requested.  Changes  in 
the  funding  level  requested  should  be 
discussed  in  terms  of  corresponding 
increases  or  decreases  in  the  scope  of 
activities  or  services  to  be  rendered.  The 
budget  should  provide  for  realistic  cost- 
of-living  and  staff  salary  increases  over 
the  course  of  the  requested  project 
period.  Applicants  should  be  aware  thai 
the  Institute  is  unlikely  to  approve  a 
supplemental  budget  increase  for  an 
ongoing  support  grant  in  the  absence  of 
well  documented,  unanticipated  factors 
that  clearly  justify  the  requested 
increase. 

A  continuation  application  for  a 
package  grant  must  include  a  separate 
budget  narrative  identified 
alphabetically  (i.e.  A,  B.  C)  and  by 
project  title  for  each  project  component. 

5.  References  to  Previously  Submitted 
Material 

An  application  for  an  ongoing  support 
grant  should  not  repeat  information 
contained  in  a  previously  approved 
application  or  other  previously 
submitted  materials,  but  should  provide 
sped  He  references  to  such  materials 
where  appropriate. 

6.  Submission  Requirements,  Review 
and  Approval  Process,  and  Notification 
of  Decision 

The  submission  requirements  set  forth 
in  section  VII.E.,  other  than  the  deadline 
for  mailing,  apply  to  applications  for  an 
ongoing  support  grant.  Such 
applications  will  be  rated  on  the 
selection  criteria  set  forth  in  section 
Vni.B.  The  key  findings  and 
recommendations  resulting  from  an 
evaluation  of  the  project  and  the 
proposed  response  to  those  findings  and 
recommendations  will  also  he 
considered.  The  review  and  approval 
process,  return  policy,  and  notification 
procedures  are  the  same  as  those  for 
new  projects  set  forth  in  sections 
VTn.C-Vin.E. 

X.  Conpliancc  ReqniremeBis 

The  State  Justice  Institute  Act  fPuh.  L. 
98-020,  as  amended)  contains 
limitations  and  conditions  on  grants, 
contracts  and  cooperative  agreempnts  of 
which  applicants  and  recipients  should 
be  aware.  In  addition  to  eligibility 


requirements  which  must  be  met  to  be 
considered  for  an  award  from  the 
Institute,  all  applicants  should  be  aware 
of  and  all  recipients  will  be  respon.sible 
for  ensuring  compliance  with  the 
following: 

A.  State  and  Local  Court  Systems 

Each  application  for  funding  from  a 
State  or  local  court  must  be  app.roved, 
consistent  with  State  law.  by  the  State's 
Supreme  Court,  or  its  designated  agency 
or  council.  The  latter  shall  receive, 
administer,  and  be  accountable  for  all 
funds  awarded  to  such  courts.  42  U.S.C 
10705(b)(4).  Appendix  1  to  this 
guideline  lists  the  agencies,  councils 
and  contact  persons  designated  to 
administer  Institute  awards  to  the  State 
and  local  courts. 

B.  Matching  Requirements 

1.  All  awards  to  courts  or  other  units 
of  State  or  local  government  (not 
including  publicly  supported 
institutions  of  higher  education)  require 
a  match  from  private  or  public  sources 
of  not  less  than  50%  of  the  total  amount 
of  the  Institute's  award.  For  example.  If 
the  total  cost  of  a  project  is  antidpeted 
to  be  $150,000,  a  State  court  or 
executive  branch  agency  may  request  up 
to  $100,000  from  the  Institute  to 
implement  the  project.  The  remaining 
$50,000  (50%  of  the  $100,000  requested 
from  SJI)  must  be  provided  as  a  match. 
A  cash  match,  non-cash  match,  or  both, 
may  be  provided,  but  the  Institute  will 
give  preference  to  those  applicants  who 
provide  a  cash  match  to  the  Institute's 
award.  (For  a  further  definition  of 
match,  see  section  III.G.) 

The  requirement  to  provide  match 
may  be  waived  in  exceptionally  rare 
drcumstances  upon  approval  of  the 
Chief  Justice  of  the  highest  court  in  the 
State  and  a  majority  of  the  Board  of 
Directors.  42  U.S.C  10705(d)  (as 
amended). 

2.  Other  eligible  recipients  of  Institute 
funds  are  not  required  to  provide  a 
match,  but  are  encouraged  to  contribute 
to  meeting  the  costs  of  the  project.  In 
instances  where  a  cash  match  is 
proposed,  the  grantee  is  responsible  for 
ensuring  that  the  total  amount  proposed 
is  actually  contributed.  If  a  proposed 
cash  match  contribution  is  not  fully 
met,  the  Institute  may  reduce  the  award 
amount  accordingly,  in  order  to 
maintain  the  ratio  originally  provided 
for  in  the  award  agreement  (see  sections 
Vni.B.  above  and  X1.D.). 

C  Conflict  of  Interest 

Personnel  and  other  officials 
connected  with  Institute-funded 
programs  shall  adhere  to  the  following 
requirements: 
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1  No  ofllcial  or  employee  of  a 
recipient  court  or  organization  shall 
participate  personally  through  decision, 
approval,  disapproval,  recommendation, 
the  rendering  of  advice,  investigation,  or 
otherwise  in  any  proceeding, 
application,  request  for  a  ruling  or  other 
determination,  contract,  grant, 
cooperative  agreement,  claim, 
controversy,  or  other  particular  matter 
in  which  Institute  funds  are  used,  where 
to  his/her  knowledge  he/she  or  his/her 
immediate  family,  partners, 
organization  other  than  a  public  agency 
in  which  he/she  is  serving  as  officer, 
director,  trustee,  partner,  or  employee  or 
any  person  or  organization  with  whom 
he/she  is  negotiating  or  has  any 
arrangement  concerning  prospective 
employment,  has  a  financial  interest. 

2.  In  the  use  of  Institute  project  funds, 
an  official  or  employee  of  a  recipient 
court  or  organization  shall  avoid  any 
action  which  might  result  in  or  create 
the  appearance  of: 

a.  Using  an  official  position  for 
private  gain;  or 

b.  Afl'ecting  adversely  the  confidence 
of  the  public  in  the  integrity  of  the 
Institute  program. 

3.  Requests  for  proposals  or 
invitations  for  bids  issued  by  a  recipient 
of  Institute  funds  or  a  subgrantee  or 
subcontractor  will  provide  notice  to 
prospective  bidders  that  the  contractors 
who  develop  or  draft  specifications, 
requirements,  statements  of  work  and/or 
requests  for  proposals  for  a  proposed 
procurement  will  be  excluded  from 
bidding  on  or  submitting  a  proposal  to 
compete  for  the  award  of  such 
procurement. 

D.  Lobbying 

Funds  awarded  to  recipients  by  the 
Institute  shall  not  be  used,  indirectly  or 
directly,  to  influence  Executive  orders 
or  similar  promulgations  by  Federal, 
State  or  local  agencies,  or  to  influence 
the  passage  or  defeat  of  any  legislation 
by  Federal,  State  or  local  legislative 
bodies.  42  U.S.C.  10706(a). 

It  is  the  policy  of  the  Board  of 
Directors  to  award  funds  only  to  support 
applications  submitted  by  organizations 
that  would  carry  out  the  objectives  of 
their  applications  in  an  imbiased 
manner.  Consistent  with  this  policy  and 
the  provisions  of  42  U.S.C.  10706.  the 
Institute  will  not  knowingly  award  a 
grant  to  an  applicant  that  has.  directly 
or  through  an  entity  that  is  part  of  the 
same  organization  as  the  applicant, 
advocated  a  position  before  Congress  on 
the  specific  subject  matter  of  the 
application. 


E.  Political  Activities 

No  recipient  shall  contribute  or  make 
available  Institute  funds,  program 
personnel  or  equipment  to  any  political 
party  or  association,  or  the  campaign  of 
any  candidate  for  public  or  party  office. 
Recipients  are  also  prohibited  from 
using  funds  in  advocating  or  opposing 
any  ballot  measure,  initiative,  or 
referendum.  Finally,  officers  and 
employees  of  recipients  shall  not 
intentionally  identify  the  Institute  or 
recipients  with  any  partisan  or 
nonpartisan  political  activity  associated 
with  a  political  party  or  association,  or 
the  campaign  of  any  candidate  for 
public  or  party  office.  42  U.S.C. 
10706(a). 

F.  Advocacy 

No  funds  made  available  by  the 
Institute  may  be  used  to  support  or 
conduct  training  programs  for  the 
purpos*)  of  advocating  particular 
nonjudicial  public  policies  or 
encouraging  nonjudicial  political 
activities.  42  U.S.C.  10706(b). 

G.  Prohibition  Against  Litigation 
Support 

No  funds  made  available  by  the 
Institute  may  be  used  directly  or 
indirectly  to  support  legal  assistance  to 
parties  in  litigation,  including  cases 
involving  capital  punishment. 

H.  Supplantation  and  Construction 

To  ensure  that  funds  are  used  to 
supplement  and  improve  the  operation 
of  State  courts,  rather  than  to  support 
basic  court  services,  funds  shall  not  be 
used  for  the  following  purposes: 

1.  To  supplant  State  or  local  funds 
supporting  a  program  or  activity; 

2.  To  construct  court  facilities  or 
structures,  except  to  remodel  existing 
facilities  or  to  demonstrate  new 
architectural  or  technological 
techniques,  or  to  provide  temporary 
facilities  for  new  personnel  or  for 
personnel  involved  in  a  demonstration 
or  experimental  program;  or 

3.  Solely  to  purchase  equipment. 

/.  Confidentiality  of  Information 

Except  as  provided  by  Federal  law 
other  than  the  State  Justice  Institute  Act, 
no  recipient  of  financial  assistance  from 
S}I  may  use  or  reveal  any  research  or 
statistical  information  furnished  under 
the  Act  by  any  person  and  identifiable 
to  any  specific  private  person  for  any 
purpose  other  than  the  purpose  for 
which  the  information  was  obtained. 
Such  information  and  copies  thereof 
shall  be  immune  from  legal  process,  and 
shall  not,  without  the  consent  of  the 
person  furnishing  such  information,  be 
admitted  as  evidence  or  used  for  any 


purpose  in  any  action,  suit,  or  other 
judicial,  legislative,  or  administrative 
proceedings. 

/.  Human  Research  Protection 

All  research  involving  human  subjects 
shall  be  conducted  with  the  informed 
consent  of  those  subjects  and  in  a 
manner  that  will  ensure  their  privacy 
and  freedom  fixim  risk  or  harm  and  the 
protection  of  persons  who  are  not 
subjects  of  the  research  but  would  be 
affected  by  it.  unless  such  procedures 
and  safeguards  would  make  the  research 
impractical.  In  such  instances,  the 
Institute  must  approve  procedures 
designed  by  the  grantee  to  provide 
human  subjects  with  relevant 
information  about  the  research  after 
their  involvement  and  to  minimize  or 
eliminate  risk  or  harm  to  those  subjects 
due  to  their  participation. 

K.  Nondiscrimination 

No  person  may,  on  the  basis  of  race, 
sex.  national  origin,  disability,  color,  or 
creed  be  excluded  from  participation  in, 
denied  the  benefits  of,  or  otherwise 
subjected  to  discrimination  under  any 
program  or  activity  supported  by 
Institute  funds.  Recipients  of  Institute 
funds  must  immediately  take  any 
measures  necessary  to  effectuate  this 
provision. 

L.  Reporting  Requirements 

Recipients  of  Institute  funds,  other 
than  scholarships  awarded  under 
section  II.B.2.b.v..  shall  submit 
Quarterly  Progress  and  Financial 
Reports  within  30  days  of  the  close  of 
each  calendar  quarter  (that  is.  no  later 
than  January  30.  April  30,  July  30,  and 
October  30).  Two  copies  of  each  report 
must  be  sent.  The  Quarterly  Progress 
Reports  shall  include  a  narrative 
description  of  project  activities  during 
the  calendar  quarter,  the  relationship 
between  those  activities  and  the  task 
schedule  and  objectives  set  forth  in  the 
approved  application  or  an  approved 
adjustment  thereto,  any  significant 
problem  areas  that  have  developed  and 
how  they  will  be  resolved,  and  the 
activities  scheduled  during  the  next 
re[>orting  period. 

The  quarterly  financial  status  report 
shall  be  submitted  in  accordance  with 
section  XI.G.2.  of  this  guideline.  A  final 
project  progress  report  and  financial 
status  report  shall  be  submitted  within 
90  days  after  the  end  of  the  grant  period 
in  accordance  with  section  X1.K.2.  of 
this  Guideline. 

M.  Audit 

Each  recipient  must  provide  for  an 
annual  fiscal  audit  (See  section  XI.J.  of 
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this  guideiine  for  the  requiiemeals  of 
such  audits.) 

Accounting  principles  employed  in 
recording  transactions  and  preparing 
financial  statements  must  be  besed  upon 
generally  accepted  accounting 
principles  (GAAP). 

|y.  Suspension  of  Funding 

After  providing  a  recipient  reasonable ' 
notice  and  opportunity  to  submit 
written  documentation  demonstrating 
why  fund  termination  or  suspension 
should  not  occur,  the  institute  may 
terminate  or  sus(>end  funding  of  • 
project  that  fails  to  comply  substantially 
with  the  Act.  Institute  guidelines,  or  the 
terms  and  conditions  of  the  award.  42 
U.S.C  10708(a). 

3.  Title  to  Property 

I  At  the  conclusion  of  the  prt^ect.  title 
'  6  all  e^mendeble  and  nonexpendable 
personal  property  purchased  with 
Institute  funds  shall  vest  in  the  recipient 
court,  oi:ganization,  or  individual  that 
purchased  the  property  if  certification  is 
made  to  the  Institute  that  the  property 
will  continue  to  be  used  for  the 
authorized  purposes  of  the  Institute- 
funded  project  or  other  purposes 
consistent  with  the  State  Justice 
Institute  Act,  as  approved  by  the 
Institute.  If  such  certificatian  is  not 
made  or  the  Institute  disapproves  such 
certification,  title  to  all  such  property 
with  an  aggregate  ot  individual  vahie  of 
$1,000  or  more  shall  vest  in  the 
Institute,  which  will  direct  the 
disposition  of  the  property. 

P.  Original  Material 

All  products  prepared  as  the  result  of 
institute-supported  projects  must  be 
originally-developed  material  unless 
otherwise  specified  in  the  award 
documents.  Material  not  originally 
developed  that  is  included  in  such 
products  must  be  properly  identified, 
whether  the  material  is  in  a  verbatim  or 
extensive  paraphrase  format. 

Q.  Acknowledgment  and  Disclaimer 

Recipients  of  Institute  funds  shall 
acknowledge  prominently  on  all 
products  developed  vrith  grant  funds 
that  support  was  received  from  the 
Institute.  The  "SJI"  logo  must  appear  on 
the  front  cover  of  a  written  product,  or 
in  the  opening  frames  of  a  video 
product,  imless  another  placement  is 
approved  in  writing  by  the  Institute. 

Recipients  also  snail  display  the 
following  disclaimer  on  all  grant 
products: 

"This  {document,  film,  videotape, 
etc]  was  developed  under  a  [grant. 
cooperative  agreement,  contract]  from 
the  State  Justice  Institute.  The  points  of 


view  expressed  are  those  of  the 
lauthoHs).  filmmakerls).  etc.]  and  do  not 
necessarily  represent  the  official 
position  or  policies  of  the  State  Justice 
tastitute." 

fl.  Institute  Approval  of  Grant  Products 

No  grant  funds  may  be  obligated  fw 
publication  or  reproduction  of  a  final 
product  developed  with  grant  funds 
without  the  written  approval  of  the 
Institute.  Grantees  shall  submit  a  final 
draft  of  each  sudi  product  to  the 
Institute  for  review  and  approval.  These 
drafts  shall  be  submitted  sufficiently 
before  the  product  is  scheduled  to  be 
sent  for  publication  or  reproduction  to 
permit  Institute  review  and 
incorporation  of  any  appropriate 
changes  agreed  upon  by  the  grantee  and 
the  Institute. 

S.  Distribution  of  Grant  Products  to 
State  Libraries 

Grantees  shall  send  one  copy  of  each 
final  product  developed  with  grant 
funds  to  the  library  established  in  each 
State  to  collect  materials  prepared  with 
Institute  support.  (A  list  of  these 
libraries  is  contained  in  Appendix  U). 


T.  Copyrights 

Except  as  otherwise  provided  in  the 
terms  and  conditions  of  an  Institute 
award,  a  recipient  is  free  to  copyri^t 
any  books,  publications,  or  other 
cop3^rightaUe  materials  developed  in 
the  course  of  an  Institute-suppwrted 
project,  but  the  Institute  shall  reserve  a 
royalty-free,  nonexclusive  and 
inevocable  right  to  reproduce,  publish, 
or  otherwise  use.  and  to  authorize 
others  to  use,  the  materials  for  purposes 
consistent  with  the  State  Justice 
Institute  Act 

U.  Inventions  and  Patents 

If  any  patentable  items,  patent  rights, 
processes,  or  inventions  are  produced  in 
the  course  of  Institute-sponsored  work, 
such  fact  shall  be  promptly  and  fully 
reported  to  the  Institute.  Unless  there  is 
a  prior  agreement  between  the  grantee 
and  the  Institute  on  disposition  of  such 
items,  the  Institute  shall  determine 
whether  protection  of  the  invention  or 
discovery  shall  be  sought  The  Institute 
will  also  detennine  how  the  rights  in 
the  invention  or  discovery,  including 
rights  under  any  patent  issued  thereon, 
shall  be  allocated  and  administered  in 
order  to  protect  the  public  interest 
consistent  with  "'Government  Patent 
Pohcy"  (President's  Memorandum  ia 
Heads  of  Executive  Depeitmeats  and 
Agencies.  Feinuary  18. 1983.  and 
statement  of  Government  Patent  Policy). 


V.  Charges  for  Grant-Belated  Products/ 
Recovery  of  Costs 

When  Institute  funds  fully  cover  the 
cost  of  developing,  producing,  and 
disseminating  a  product,  (e.g.,  a  report, 
curriculum,  videotape  or  soBware),  the 
product  should  be  distributed  to  t^ 
field  without  charge.  When  Institute 
funds  only  partially  cover  the 
development,  production,  or 
dissemination  costs,  the  grantee  may 
recover  its  costs  for  reproducing  and 
disseminating  the  material  to  those 
requesting  it. 

Applicants  should  disclose  the  intent 
to  sell  grant-related  products  in  both  the 
concept  paper  and  the  application. 
Grantees  must  obtain  the  written,  prior 
approval  of  the  Institute  of  their  plans 
to  recover  project  costs  through  the  sale 
of  grant  products.  Written  requests  to 
recover  costs  ordinarily  should  be 
received  during  the  grant  period  and 
should  specify  the  nature  and  extent  of 
the  costs  to  be  recouped,  the  reason  that 
such  costs  were  not  budgeted  (if  the 
rationale  was  not  disclosed  in  the 
approved  application),  the  number  of 
copies  to  be  sold,  the  intratded  audience 
for  the  products  to  be  sold,  and  the 
proposed  sale  price.  See  section  ni.G. 
and  XI.F.  for  requirements  regarding 
project-related  income. 

W.  Availability  of  Research  Data  for 
Secondary  Analysis 

Upon  request,  grantees  roust  make 
available  for  secondary  analysis  a 
diskette(s)  or  data  tape(sj  containing 
research  and  evaluation  data  collected 
under  an  Institute  grant  and  the 
accoroptanying  code  manual.  Grantees 
may  recover  the  actual  cost  of 
dupUcating  and  mailing  or  otherwise 
transmitting  the  data  set  and  manual 
from  the  person  or  organization 
requesting  the  data.  Grantees  may 
provide  the  requested  data  set  in  the 
format  in  wrhich  it  was  created  and 
analyzed. 

X.  Approval  of  Key  Staff 

If  the  quahfications  of  an  employee  or 
consultant  assigned  to  a  key  project  staff 
position  are  not  described  bi  the 
application  or  if  there  is  a  change  of  a 
person  assigned  to  such  a  position,  a 
recipient  shall  submit  a  description  of 
the  qualifications  of  the  newly  assigned 
person  to  the  Institute.  Prior  written 
approval  of  the  quaUficaticms  of  the  new 
person  assigned  to  a  key  staff  position 
must  be  received  from  the  Institute 
before  the  salary  or  consulting  fee  of 
that  person  and  associated  costs  may  be 
paid  or  reimbursed  from  grant  funds. 
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XI.  Financial  Requirements 

A.  Accounting  Systems  and  Financial 
Records 

All  grantees,  subgrantees,  contractors 
and  other  organizations  directly  or 
indirectly  receiving  Institute  funds  are 
required  to  establish  and  maintain 
accounting  systems  and  financial 
records  to  accurately  account  for  funds 
they  receive.  These  records  shall 
include  total  program  costs,  including 
Institute  funds.  State  and  local  matching 
shares,  and  any  other  fund  sources 
included  in  the  approved  project 
budget. 

1.  Purpose 

The  purpose  of  this  section  is  to 
establish  accounting  system 
requirements  and  to  offer  guidance  on 
procedures  which  will  assist  all 
grantees/subgrantees  in: 

a.  Complying  with  the  statutory 
requirements  for  the  awarding, 
disbursement,  and  accounting  of  funds: 

b.  Complying  with  regulatory 
requirements  of  the  Institute  for  the 
Hnancial  management  and  disposition 
of  funds: 

c.  Generating  financial  data  which  can 
be  used  in  the  planning,  management 
and  control  of  programs:  and 

d.  Facilitating  an  effective  audit  of 
funded  programs  and  projects. 

2.  References 

Except  where  inconsistent  with 
specific  provisions  of  this  Guideline,  the 
following  regulations,  directives  and 
reports  are  applicable  to  Institute  grants 
and  cooperative  agreements.  These 
materials  supplement  the  requirements 
of  this  section  for  accounting  systems 
and  Hnancial  recordkeeping  and 
provide  additional  guidance  on  how 
these  requirements  may  be  satisfied. 

a.  Office  of  Management  and  Budget 
lOMB)  Circular  A-21.  Cost  Principles 
for  Educational  Institutions. 

b.  Office  of  Management  and  Budget 
(OMBI  Circular  A-S7,  Cost  Principles 
for  State  and  Local  Governments. 

c.  Office  of  Management  and  Budget 
(OMB)  Circular  A-88  (revised).  Indirect 
Cost  Rates.  Audit  and  Audit  Follow-up 
at  Educational  Institutions. 

d.  Office  of  Management  and  Budget 
(OMB)  Circular  A-102.  Uniform 
Administrative  Requirements  for 
Grants-in-Aid  to  State  and  Local 
Governments. 

e.  Office  of  Management  and  Budget 
(OMB)  Circular  A-1 10.  Grants  and 
Agreements  with  Institutions  of  Higher 
Education.  Hospitals  and  other  Non- 
profit Organizations. 

f.  Office  of  Management  and  Budget 
(OMB)  Circular  A-128,  Audits  of  State 
and  Local  Governments. 


g.  Office  of  Management  and  Budget 
(OMB)  Circular  A-1 22.  Cost  Principles 
for  Non-profit  Organizations. 

B.  Supervision  and  Monitoring 
Responsibilities 

1.  Grantee  Responsibilities 

All  grantees  receiving  direct  awards 
from  the  Institute  are  responsible  for  the 
management  and  fiscal  control  of  all 
funds.  Responsibilities  include 
accounting  for  receipts  and 
expenditures,  maintaining  adequate 
flnancial  records  and  refunding 
expenditures  disallowed  by  audits. 

2.  Responsibilities  of  State  Supreme 
Court 

Each  application  for  funding  from  a 
State  or  local  court  must  be  approved, 
consistent  with  State  law,  by  the  State's 
Supreme  Court,  or  its  designated  agency 
or  council. 

The  State  Supreme  Court  shall  receive 
all  Institute  funds  awarded  to  such 
courts  and  shall  be  responsible  for 
assuring  proper  administration  of 
Institute  funds.  The  State  Supreme 
Court  is  responsible  for  all  aspectsof  the 
project,  including  proper  accounting ' 
and  financial  recordkeeping  by  the 
subgrantee.  The  responsibilities  include: 

a.  Reviewing  Financial  Operations. 
The  State  Supreme  Court  should  be 
familiar  with,  and  periodically  monitor, 
its  subgrantees'  financial  operations, 
records  system  and  procedures. 
Particular  attention  should  be  directed 
to  the  maintenance  of  current  financial 
data. 

b.  Recording  Financial  Activities.  The 
subgrantee 's  gra.nt  award  or  contract 
obligation,  as  well  as  cash  advances  and 
other  financial  activities,  should  be 
recorded  in  the  financial  records  of  the 
State  Supreme  Court  in  summary  form. 
Subgrantee  expenditures  should  be 
recorded  on  the  books  of  the  State 
Supreme  Court  OR  evidenced  by  report 
forms  duly  filed  by  the  subgrantee.  Non- 
Institute  contributions  applied  to 
projects  by  subgrantees  should  likewise 
be  recorded,  as  should  any  project 
income  resulting  from  program 
operations. 

c.  Budgeting  and  Budget  Review.  The 
State  Supreme  Court  should  ensure  that 
each  subgrantee  prepares  an  adequate 
budget  as  the  basis  for  its  award 
commitment.  The  detail  of  each  project 
budget  should  be  maintained  on  file  by 
the  State  Supreme  Court. 

d.  Accounting  for  Non-Institute 
Contributions.  The  State  Supreme  Court 
will  ensure,  in  those  instances  where 
subgrantees  are  required  to  furnish  non- 
Institute  matching  funds,  that  the 
requirements  and  limitations  of  this 
guideline  are  applied  to  such  funds. 


e.  Audit  Requirement.. The  State 
Supreme  Court  is  required  to  ensure 
that  subgrantees  have  met  the  necessary 
audit  requirements  as  set  forth  by  the 
Institute  (see  sections  X.M.  and  XI.J). 

f.  Reporting  Irregularities.  The  State 
Supreme  Court  and  its  subgrantees  are 
responsible  for  promptly  reporting  to 
the  Institute  the  nature  and 
circumstances  surrounding  any 
financial  irregularities  discovered. 

C.  Accounting  System 

The  grantee  is  responsible  for 
establishing  and  maintaining  an 
adequate  system  of  accounting  and 
internal  controls  for  itself  and  for 
ensuring  that  an  adequate  system  exists 
for  each  of  its  subgrantees  and 
contractors.  An  acceptable  and  adequate 
accounting  system  is  considered  to  be 
one  which: 

1.  Properly  accounts  for  receipt  of 

.  funds  under  each  grant  awarded  and  the 
expenditure  of  funds  for  each  grant  by 
category  of  expenditure  (including 
matching  contributions  and  project 
income): 

2.  Assures  that  expended  funds  are 
applied  to  the  appropriate  budget 
category  included  within  the  approved 
grant; 

3.  Presents  and  classifies  historical 
costs  of  the  grant  as  required  for 
budgetary  and  evaluation  purposes: 

4.  Provides  cost  and  property  controls 
to  assure  optimal  use  of  grant  funds; 

5.  Is  integrated  with  a  system  of 
internal  controls  adequate  to  safeguard 
the  funds  and  assets  covered,  check  the 
accuracy  and  reliability  of  the 
accounting  data,  promote  operational 
efficiency,  and  assure  conformance  with 
any  general  or  special  conditions  of  the 
grant: 

6.  Meets  the  prescribed  requirements 
for  periodic  financial  reporting  of 
operations;  and 

7.  Provides  financial  data  for 
planning,  control,  measurement,  and 
evaluation  of  direct  and  indirect  costs. 

D.  Total  Cost  Budgeting  and  Accounting 

Accounting  for  all  funds  awarded  by 
the  Institute  shall  be  structured  and 
executed  on  a  "total  project  cost"  basis. 
That  is.  total  project  costs,  including 
Institute  funds.  State  and  local  matching 
shares,  and  any  other  fund  sources 
included  in  the  approved  project  budget 
shall  be  the  foundation  for  fiscal 
administration  and  accounting.  Grant 
applications  and  financial  reports 
require  budget  and  cost  estimates  on  the 
basis  of  total  costs. 

1.  Timing  of  Matching  Contributions 

Matching  contributions  need  not  be 
applied  at  the  exact  time  of  the 
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obligation  of  Institute  funds.  However, 
the  full  matching  share  must  be 
oUigeted  during  the  award  pwriod, 
except  that  with  the  prior  written 
permission  of  the  Institute, 
contributions  made  following  approval 
of  the  grant  by  the  Institute's  Board  but 
before  the  beginning  of  the  grant  may  be 
counted  as  match.  Grantees  that  do  not 
contemplate  making  matching 
contributions  continuously  tlvoughoul 
the  course  of  a  project  or  on  a  tasi(-by- 
task  basis,  are  required  to  submit  a 
schedule  within  30  days  after  the 
beginning  of  the  project  period 
indicating  at  what  points  during  the 
project  p>eriod  the  matching 
contributions  will  be  made.  In  instances 
where  a  proposed  cash  match  is  not 
fully  met.  the  Institute  may  reduce  the 
award  amount  accordingly,  in  order  to 
maintain  the  ratio  originally  provided 
for  in  the  award  agreement. 

2.  Records  for  Match 

All  grantees  must  maintain  records 
which  clearly  show  the  source,  amount, 
and  timing  of  all  matching 
contributions.  In  addition,  if  a  project 
has  included,  within  its  approved 
budget,  contributions  which  exceed  the 
required  matching  portion,  the  grantee 
must  maintain  records  of  those 
contributions  in  the  same  manner  as  it 
does  the  Institute  funds  and  required 
matching  shares.  For  all  grants  made  to 
State  and  local  courts,  the  State 
Supreme  Court  has  primary 
responsibility  for  grantee/subgrantee 
compliance  with  the  requirements  of 
this  section.  (See  section  XI.B.2.) 

E.  Maintenance  and  Retention  of 
Records 

All  financial  records,  supporting 
documents,  statistical  records  and  all 
other  records  pertinent  to  grants, 
subgrants,  cooperative  agreements  or 
contracts  under  grants  shall  be  retained 
by  each  organization  participating  in  a 
project  for  at  least  three  years  for 
purposes  of  examination  and  audit. 
State  Supreme  Courts  may  impose 
record  retention  and  maintenance 
requirements  in  addition  to  those 
prescribed  in  this  chapter. 

1.  Coverage 

The  retention  requirement  extends  to 
books  of  original  entry,  source 
documents  supporting  accounting 
transactions,  the  general  ledger, 
subsidiary  ledgers,  personnel  and 
payroll  records,  cancelled  checks,  and 
related  documents  and  records.  Source 
dociunents  include  copies  of  all  grant 
and  subgrant  awards,  applications,  and 
required  grantee/subgrantee  financial 
and  narrative  reports.  Personnel  and 


payroll  records  shall  include  the  time 
and  attendance  reports  for  all 
individuals  reimbursed  under  a  grant, 
subgrant  or  contract,  whether  they  are 
employed  full-time  or  part-time.  Time 
and  effort  reports  wrill  be  required  for 
consultants. 

2.  Retention  Period 

The  three-year  retention  period  starts 
from  the  date  of  the  submission  of  the 
final  expenditure  report  or,  for  grants 
which  are  renewed  annually,  ^m  the 
date  of  submission  of  the  annual 
expenditure  report. 

3.  Maintenance 

Grantees  and  subgrantees  are 
expected  to  see  that  records  of  different 
fiscal  years  are  separately  identified  and 
maintained  so  that  req\>ested 
information  can  be  readily  located. 
Grantees  and  subgrantees  are  also 
obhgated  to  protect  records  adequately 
against  fire  or  other  damage.  When 
records  are  stored  away  from  the 
grantee 's/subgrantee's  principal  office,  a 
written  index  of  the  location  of  stored 
records  should  be  on  hand,  and  ready 
access  should  be  assured. 

4.  Access 

Grantees  and  subgrantees  must  give 
any  authorized  representative  of  the 
Institute  access  to  and  the  right  to 
examine  all  records,  books,  papers,  and 
documents  related  to  an  Institute  grant. 

F.  Project-Related  Income 

Records  of  the  receipt  and  disposition 
of  project-related  income  must  be 
maintained  by  the  grantee  in  the  same 
manner  as  required  for  the  project  funds 
that  gave  rise  to  the  income.  The 
policies  governing  the  disposition  of  the 
various  types  of  project-related  income 
are  listed  below. 

1.  Interest 

A  State  and  any  agency  or 
instrumentabty  of  a  State  including 
State  institutions  of  higher  education 
and  State  hospitals,  shall  not  be  held 
accountable  for  interest  earned  on 
advances  of  project  funds.  When  funds 
are  awarded  to  subgrantees  through  a 
State,  the  subgrantees  are  not  held 
accountable  for  interest  earned  on 
advances  of  project  funds.  Local  units  of 
government  and  nonprofit  organizations 
that  are  direct  grantees  must  refund  any 
interest  earned.  Grantees  shall  so  order 
their  aRairs  to  ensure  minimum 
balances  in  their  respective  grant  cash 
accounts. 

2.  Royalties 

The  grantee/subgrantee  may  retain  all 
royalties  received  from  copyrights  or 


other  works  developed  under  projects  or 
from  patents  and  inventions,  unless  the 
terms  and  conditions  of  the  project 
provide  otherwise. 

3.  Registration  and  Tuition  Fees 

Registration  and  tuition  fiees  shall  be 
used  to  pay  project-related  costs  not 
covered  by  the  grant,  or  to  reduce  the 
amount  of  grant  funds  needed  to 
support  the  project.  Registration  and 
tuition  fees  may  be  used  for  other 
purposes  only  with  the  prior  written 
approval  of  the  Institute. 

4.  Income  From  the  Sale  of  Grant 
Products 

When  grant  funds  fully  cover  the 
costs  of  producing  and  disseminating  a 
limited  number  of  copies  of  a  product, 
the  grantee  may,  with  the  written 
approval  of  the  Institute,  sell  additional 
copies  reproduced  at  its  expense  only  at 
a  price  that  recovers  actual  reproduction 
and  distribution  costs.  These  costs  must 
be  reported  on  the  quarterly  Tinanciai 
status  reports  and  documented  in  an 
auditable  manner.  Whenever  possible, 
the  intent  to  sell  a  product  should  be 
disclosed  in  the  concept  paper  and 
application  or  reported  to  the  Institute 
in  writing  once  a  decision  (o  sell 
products  has  been  made.  The  grantee 
must  request  approval  to  recover  its 
product  reproduction  and  dissemination 
costs  as  specified  in  section  X.V. 

5.  Other 

Other  project  income  shall  be  treated 
in  accordance  with  disposition 
instructions  set  forth  in  the  project's 
terms  and  conditions. 

G.  Payments  and  Financial  Reporting 
Requirements 

1.  Payment  of  Grant  Funds 

The  procedures  and  regulations  set 
forth  below  are  applicable  to  all 
Institute  grant  funds  and  grantees. 

a.  Request  for  Advance  or 
Reimbursement  of  Funds.  Grantees  will 
receive  funds  on  a  "Check-Issued  " 
basis.  Upon  receipt,  review,  and 
approval  of  a  Request  for  Advance  or 
Reimbursement  by  the  Institute,  a  check 
will  be  issued  directly  to  the  grantee  or 
its  designated  fiscal  agent.  A  request 
must  be  limited  to  the  grantee's 
immediate  cash  needs.  The  Request  for 
Advance  or  Reimbursement,  along  with 
the  instructions  for  its  preparation,  will 
be  included  in  the  official  Institute 
award  package. 

For  purposes  of  submitting  Requests 
for  Advance  or  Reimbursement, 
recipients  of  continuation  and  on-going 
support  grants  should  consider  these 
grants  as  supplements  to  and  extensions 
of  the  original  award  and  number  their 
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requests  an  a  proiect  rather  than  a  grant 
bssis.  {See  Reconmendations  to 
Grantees  in  the  Introduction  for  further 
guidance.) 

Payment  requests  for  proiects  within 
a  package  grant  may  be  submitted  at  the 
same  time,  but  must  be  calculated 
separately  by  component  project.  The 
alphabetic  project  identifier  (A.  B,  C. 
etc.)  should  be  appended  to  the  grant 
number  in  Block  5  of  the  Request  for 
Advance  or  Reimbursement.  (See 
Recommendations  to  Grantees  in  the 
Introduction  for  further  guidance.) 

b.  Termiaatioa  of  Advance  and 
Reiwbursetnent  Funding.  When  a 
grantee  organization  receiving  ca&h 
advances  from  the  Institute: 

L  Demonstrates  an  unwillingness  or 
inability  to  attain  program  or  project 
goals,  or  to  establish  procedures  that 
wiU  minimiMi  the  time  elapsing 
between  cash  advances  and 
di^ursemeota.  or  cannot  adhere  to 
guideline  requirements  or  special 
conditions; 

ii.  Engages  in  the  improper  award  tmd 
administration  of  subgrants  or  contracts: 
or 

iii.  Is  unalide  to  si^unit  reliable  and/ 
or  timely  reports,  the  Institute  may 
terminate  advance  financing  and  require 
the  grantee  ocganization  to  Enance  its 
operations  with  its  own  working  capital. 
Pa>'ments  to  the  grantee  shall  then  be 
made  by  the  use  of  the  Institute  check 
method  to  reimburse  the  grantee  for 
actual  cash  disbursements.  In  the  event 
the  grantee  continues  to  be  deficient,  the 
Institute  lesenres  the  right  to  suspend 
reimbursement  payments  cmtil  the 
deficiencies  are  corrected. 

c.  Principle  of  Minimum  Cash  on 
Hand.  Recipient  organizations  should 
request  funds  based  upon  immediate 
disbursement  requirements.  Grantees 
should  time  their  requests  to  ensure  that 
cash  on  hand  Is  the  minimum  needed 
for  disbursements  to  be  made 
immediately  or  within  a  few  days.  Idle 
funds  in  the  hands  of  subgrante^  will 
impair  the  goals  of  good  cash 
management. 

2.  Financial  Reporting 

In  order  to  obtain  financial 
information  concerning  the  use  of 
funds,  the  Institute  requires  that 
grantees/ subgraniees  of  these  funds 
siibmit  timely  reports  for  review. 

Two  copies  of  the  Fixuuicial  Status 
Report  are  required  from  all  grantees, 
other  than  recipients  of  scholarships 
under  section  ILB.2i>.v.,  for  each  active 
quarter  on  a  calendar-quarter  basis.  This 
report  is  due  within  30  days  after  the 
close  of  the  calendar  quarter.  It  is 
designed  to  provide  financial 
information  relating  to  Institute  funds. 


State  and  local  matching  shares,  and 
any  other  fund  sources  included  in  the 
approved  prqiect  budget.  The  report 
contains  infbnnation  on  obligations  as 
well  as  outlays.  A  copy  of  the  Financial 
Status  Report,  along  with  instructions 
for  its  preparation,  will  be  included  in 
the  o^icial  Institute  Award  package.  In 
circumstances  where  an  organization 
requests  substantial  payments  for  a 
project  prior  to  the  completion  of  a 
given  quarter,  the  Institute  may  request 
a  brief  summary  of  the  amount 
requested,  by  <^)ect  dass,  in  support  of 
the  Request  for  Advance  or 
Reimbursement. 

Grantees  receiving  a  continuation  or 
oo-going  support  giant  should  provide 
financial  infermatioo  and  number  &etr 
quarterly  Financial  Status  Reports  oo  a 
project  rather  than  a  grant  basis. 

Grantees  receiving  a  packa^  grant 
must  submit  a  quarterly  financial  report 
summarizing  the  ^ancial  activity  for 
the  entire  package  and  separate  reports 
for  each  project  within  the  package.  On 
the  separate  reports  6>r  the  component 
projects,  the  alphafaebc  project  identifier 
(A.  B.  C.  etc)  muat  be  appended  to  the 
grant  number  in  Block  5  of  the  Finaiunal 
Status  Report. 

3.  Consequences  of  Non-Compliance 
With  Suhinissioo  Raquirements 

Failure  of  the  grantee  organization  to 
submit  required  financial  and  program 
reports  may  result  in  a  suspension  of 
grant  payments  or  revocation  of  the 
pant  SMmrd. 

H.  AllowabUity  of  Costs 

t.  General 

Except  as  may  be  otherwise  provided 
in  the  condilions  of  a  particular  grant, 
cost  allowability  shall  be4etermined  in 
accordance  with  the  principles  set  forth 
in  OMB  Circulars  A-87,  Cost  Principles 
for  State  and  Local  Governments;  A-21 , 
Cost  Principles  Applicable  to  Grants 
and  Contracts  With  Educational 
Institutions:  and  A-122,  Cost  Principles 
for  Non-ProfU  Or^nizations.  No  costs 
may  be  recovered  to  liquidate 
obligations  which  are  incurred  after  the 
approved  grant  period. 

2.  Costs  Requiring  Prior  Approval 

a.  Prea^vement  Costs.  The  written 
prior  approval  of  the  Institute  is 
required  for  costs  which  are  considered 
necessar)'  to  the  project  but  occur  prior 
to  the  award  date  of  the  grant. 

b.  Equipment.  Grant  funds  may  be 
used  to  purchase  or  lease  only  that 
equipment  which  is  essential  to 
accomplishing  the  goals  and  objectives 
of  the  proiect.  Ilie  written  prior 
approval  of  the  Institute  is  required 


when  the  amount  of  automated  data 
processing  (AOP)  equipment  to  be 
purchased  or  leased  enceeds  SlO.OOO  or 
the  software  to  be  purchased  exceeds 
$3,000. 

c.  Consultants.  The  written  prior 
approval  of  the  Institute  is  required 
when  the  rate  of  compensation  to  be 
paid  a  consultant  exceeds  $300  a  day. 

3.  Travel  CosU 

Transportation  and  per  diem  rates 
must  comply  with  the  policies  of  the 
applicant  organization.  If  the  applicant 
does  not  have  an  established  written 
travel  policy,  then  travel  rates  shall  be 
consistent  with  those  established  by  the 
Institute  or  the  Federal  Government. 
Institute  funds  ahaU  iwt  be  used  to 
cover  the  tran^rartation  or  per  diena 
costs  of  a  member  of  a  national 
organization  to  attend  an  annual  or 
other  regular  meeting  of  that 
organization. 

4.  Indirect  Costs 

These  are  costs  of  an  organization  that 
are  not  readily  assignable  to  a  particular 
project,  but  are  necessary  to  tiae 
operation  of  the  organization  and  the 
performance  of  the  profect.  The  fast  of 
operating  and  maintaining  facilities, 
depreciatioo.  and  administrative 
salaries  are  examples  of  the  typvs  of 
costs  that  are  usiudly  treated  as  indirect 
costs.  It  is  the  pohcy  of  the  Institute  that 
all  costs  should  be  budgeted  directly; 
however,  if  a  recipient  has  an  indirect 
cost  rate  approved  by  a  Federal  agency 
as  set  forth  below,  the  Institute  wM 
accept  that  rate. 

a.  Approved  P!an  Available. 

i.  The  Institute  will  accept  an  indirect 
cost  rate  or  allocation  plan  approved  for 
a  grantee  during  the  preceding  two  years 
by  any  Federal  granting  agency  on  the 
basis  of  allocation  methods  substantially 
in  accord  with  those  set  forth  in  the 
applicable  oost  circulars.  A  copy  of  the 
approved  rate  agreement  must  be 
submitted  to  the  Institute. 

ii.  Where  flat  rates  are  accepted  in 
lieu  of  actual  indirect  costs,  grantees 
may  not  also  charge  expenses  normally 
included  in  overiiead  pools,  e.g., 
accounting  services,  legal  services, 
building  occupancy  and  maintenance, 
etc..  as  direct  costs. 

iii.  Organizations  with  an  approved 
indirect  cost  rate,  vtilrzing  total  direct 
costs  as  the  bese.  usually  exclude 
contracts  under  grants  from  any 
overhead  recovery.  The  negotiation 
agreement  wifl  stiptdate  that  contracts 
are  excluded  from  the  base  for  overhead 
recovery. 

b.  Estabhshment  of  Indirect  Cost 
Rates.  In  order  to  be  reindiursed  for 
indirect  costs,  a  grantee  or  organization 


must  first  establish  an  appropriate 
indirect  cost  rate.  To  do  this,  the  grantep 
must  prepare  an  indirect  cost  rate 
proposal  and  submit  it  to  the  Institute. 
The  proposal  must  be  submitted  in  a 
timely  manner  (within  three  months 
after  the  start  of  the  grant  period)  to 
assure  recovery  of  the  full  amount  of 
allowable  indirect  costs,  and  it  must  be 
developed  in  accordance  with 
principles  and  procedures  appropriate 
to  the  type  of  grantee  institution 
involved. 

c.  No  Approved  Plan.  If  an  indirect 
cost  proposal  for  recovery  of  actual 
indirect  costs  is  not  submitted  to  the 
Institute  within  three  months  after  the 
start  of  the  grant  period,  indirect  costs 
will  be  irrevocably  disallowed  for  all 
months  prior  to  the  month  that  the 
indirect  cost  proposal  is  received.  This 
policy  is  effective  for  all  grant  awards. 

/.  Procurement  and  Property 
Management  Standards 

1.  Procurement  Standards 

For  State  and  local  governments,  the 
Institute  is  adopting  the  standards  set 
forth  in  Attachment  O  of  OMB  Circular 
A-102.  Institutions  of  hi^er  education, 
hospitals,  and  other  non-profit 
oi^ganizations  will  be  governed  by  the 
standards  set  forth  in  Attachment  O  of 
OMB  Circular  A-J10. 

2.  Property  Management  Standards 

The  property  management  standards 
as  prescribed  in  Attachment  N  of  OMB 
Circulars  A-102  and  A-1 10  shall  be 
applicable  to  all  grantees  and 
subgrantees  of  Institute  funds  except  as 
provided  in  section  X.O. 

All  grantees/subgrantees  are  required 
to  be  prudent  in  the  acquisition  and 
management  of  property  with  grant 
funds.  If  suitable  property  required  for 
the  successful  execution  of  projects  is 
already  available  within  the  grantee  or 
subgrantee  organization,  expenditures  of 
grant  funds  for  the  acquisition  of  new 
property  will  be  considered 
unnecessary. 

/.  Audit  Requirements 

1.  Implementation 

Each  grantee  (including  a  State  or 
local  court  receiving  a  subgrant  from  the 
State  Supreme  G)urt)  shall  provide  for 
an  annual  fiscal  audit.  The  audit  may  be 
of  the  entire  grantee  organization  (e.g., 
a  university)  or  of  the  specific  project 
funded  by  the  Institute.  Audits 
conducted  in  accordance  with  the 
Single  Audit  Act  of  1984  and  OMB 
Grcular  A-128,  or  OMB  Circular  A-133 
will  satisfy  the  requirement  for  an 
annual  fiscal  audit.  The  audit  shall  be 
conducted  by  an  independent  Certified 


Public  Accountant,  or  a  State  or  local 
agency  authorized  to  audit  government 
agencies.  The  audit  shall  be  conducted 
in  accordance  with  the  Government 
Accounting  Standards  issued  by  the 
Comptroller  General  of  the  United 
States  and  shall  include: 

a.  An  opinion  on  whether  the 
financial  statements  of  the  grantee 
present  fiairiy  its  financial  position  and 
the  results  of  its  financial  operations  in 
accordance  with  generally  accepted 
accounting  principles; 

b.  A  report  on  the  grantee's  internal 
control  structure  over  financial 
reporting;  and, 

c.  A  report  on  the  tests  of  compliance 
with  applicable  laws  and  regulations 
that  have  a  direct  and  material  effect  on 
the  financial  statement  amounts. 

A  written  report  shall  be  prepared 
upon  completion  of  the  audit.  Grantees 
are  responsible  for  submitting  copies  of 
the  reports  to  the  Institute  within  30 
days  after  the  acceptance  of  the  report 
by  the  grantee,  for  each  year  that  there 
is  financial  activity  involving  Institute 
funds. 

Grantees  who  receive  funds  from  a 
Federal  agency  and  who  satisfy  audit 
requirements  of  the  cognizant  Federal 
agency,  should  submit  a  copy  of  the 
audit  report  prepared  for  that  Federal 
agency  to  the  Institute  in  order  to  satisfy 
the  provisions  of  this  section.  Cognizant 
Federal  agencies  do  not  send  reports  to 
the  Institute.  Therefore,  each  grantee 
must  send  this  report  directly  to  the 
Institute. 

2.  Resolution  and  Qearance  of  Audit 
Reports 

Timefy  action  on  recommendations 
by  responsible  management  officials  is 
an  integral  part  of  the  effectiveness  of  an 
audit.  Each  grant  recipient  shaU  have 
policies  and  procedures  for  acting  on 
audit  recommendations  by  designating 
officials  responsible  for:  follow-up, 
maintaining  a  record  of  the  actions 
taken  on  recommendations  and  time 
schedules,  responding  to  and  acting  on 
audit  recommendations,  and  submitting 
periodic  reports  to  the  Institute  on 
recommendations  and  actions  taken. 

3.  Consequences  of  Non-Resolution  of 
Audit  Issues 

It  is  the  general  policy  of  the  State 
Justice  Institute  not  to  make  new  grant 
awards  to  an  apphcant  having  an 
unresolved  audit  report  involving 
Institute  awards.  Failure  of  the  grantee 
organization  to  resolve  audit  questions 
may  also  resuh  in  the  suspension  of 
payments  for  active  Institute  grants  to 
that  organization. 


K.  Close-Out  of  Grants 

1.  Definition  j 

Close-out  is  a  process  by  which  the 
Institute  determmes  that  all  applicable 
administrative  and  financial  actions  and 
all  required  work  of  the  grant  have  been 
completed  by  both  the  grantee  and  the 
Institute. 

2.  Grantee  Qose-Out  Requirements 

Within  90  days  afler  the  end  date  of 
the  grant  or  any  approved  extension 
thereof  (revised  end  date),  the  following 
documents  must  be  submitted  to  the 
Institute  by  a  grantee  other  than  a 
recipient  of  a  scholarship  under  section 
n.B.2.b.v. 

a.  Financial  Status  Report.  The  final 
report  of  expenditures  must  have  no 
imliquidated  obligations  and  must 
indicate  the  exact  balance  of 
unobligated  funds.  Any  un<^ligated/ 
unexpended  funds  will  be  deobligaled 
from  the  award  by  the  histitute.  Final 
(>ayment  requests  for  obligations 
incurred  during  the  award  period  must 
be  submitted  to  the  Institute  prior  to  the 
end  of  the  90-day  closa-out  period. 
Grantees  on  a  check-issued  basis,  who 
have  drawn  down  funds  in  excess  of 
their  obligations/expenditures,  must 
return  any  unused  funds  as  soon  as  il  is 
determined  that  the  funds  are  not 
required.  In  no  case  should  any  unused 
funds  remain  with  the  grantee  beyond 
the  submission  date  of  the  final 
financial  status  report. 

b.  Final  Progress  Report.  This  report 
should  describe  the  project  activities 
during  the  final  calendcir  quarter  of  the 
project  and  the  closeout  period, 
including  to  whom  project  products 
have  been  disseminated;  provide  a 
summary  of  activities  during  the  entire 
project;  specify  whether  all  the 
objectives  set  forth  in  the  approved 
application  or  an  approved  adjustment 
thereto  have  been  met  and,  if  any  of  the 
objectives  have  not  been  met,  explain 
the  reasons  therefor,  and  discuss  what, 
if  anything,  could  have  been  done 
differently  that  might  have  enhanced 
the  impact  of  the  project  or  improved  its 
operation. 

3.  Extension  of  Qose-Out  Period 

Upon  the  written  request  of  the 
grantee,  the  Institute  may  extend  the 
close-out  period  to  assure  completion  of 
the  Grantee's  close-out  requirements. 
Requests  for  an  extension  must  be 
submitted  at  least  14  days  before  the 
end  of  the  close-out  period  and  must 
explain  why  the  extension  is  necessary 
and  what  steps  will  be  taken  to  assure 
that  all  the  grantee's  responsibilities 
will  be  met  by  the  end  of  the  extension 
period. 
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XII.  Grant  Adjustments 

All  requests  for  program  or  budget 
adjustments  requiring  Institute  approval 
must  be  submitted  in  a  timely  manner 
by  the  project  director.  All  requests  for 
changes  from  the  approved  application 
will  be  carefully  revi«wed  for  both 
consistency  with  this  guideline  and  the 
enhancement  of  grant  goals  and 
objectives. 

A.  Grant  Adjustments  Requiring  Prior 
Written  Approval 

There  are  several  types  of  grant 
adjustments  which  require  the  prior 
written  approval  of  the  institute. 
Examples  of  these  adjustments  include: 

1.  Budget  revisions  among  direct  cost 
categories  which,  individually  or  in  the 
aggregate,  exceed  or  are  expected  to 
exceed  five  pert;ent  of  the  approved 
original  budget  or  the  most  recently 
approved  revised  budget.  For  the 
purposes  of  this  section,  the  Institute 
will  view  budget  revisions 
cumulatively. 

a.  For  package  grants,  reallocations 
among  budget  categories  of  an 
individual  project  within  the  package 
that  total  less  than  five  percent  of  the 
approved  budget  for  that  project  do  no. 
require  a  grant  adjustment.  However, 
transfers  of  funds  between  projects 
included  in  the  package  require  prior, 
written  approval  by  the  Institute. 

b.  For  continuation  and  on-going 
support  grants,  funds  from  the  original 
award  may  be  used  during  the  renewal 
grant  period  and  funds  awarded  by  a 
continuation  or  on-going  support  grant 
may  be  used  to  cover  project-related 
expenditures  incurred  during  the 
original  award  period,  with  the  prior. 
wTitten  approval  of  the  Institute. 

2.  A  change  in  the  scope  of  work  to 
be  performed  or  the  objectives  of  the 
project  (see  section  XU.D.). 

3.  A  change  in  the  project  site. 

4.  A  change  in  the  project  period, 
such  as  an  extension  of  ^  grant  period 
and/or  extension  of  the  final  financial  or 
progress  report  deadline  (see  section 
XII.E.l. 

5.  SatisfactioD  of  special  conditions,  if 
required. 

6.  A  change  in  or  temporary  absence 
of  the  project  director  (see  sections  XII. 
F.  and  G). 

7.  The  assignment  of  an  employee  or 
consultant  to  a  key  staff  position  whose 
qualifications  were  not  described  in  the 
application,  or  a  chan^  of  a  person 
assigned  to  a  key  project  staff  position 
(see  sectioo  XJC). 

8.  A  successor  in  interest  or  name 
change  agreements. 

^  A  tiansiier  or  contractiag  ont  of 
grant-supported  activities  (see  secbon 
XU.HJ. 


10.  A  transfer  of  the  gtant  to  another 
recipient. 

11.  Preagreement  costs,  the  purchase 
of  automated  data  processing  equipment 
and  software,  and  consultant  rates,  as 
specified  in  section  XI.H.2. 

12.  A  change  in  the  nature  or  number 
of  the  products  to  be  prepared  or  the 
manner  in  which  a  product  would  be 
distributed. 

B.  Request  for  Croat  Adjustments 

All  grantees  and  subgrantees  must 
promptly  notify  the  S|I  program 
managers,  in  writing,  of  events  w 
proposed  changes  which  may  require  an 
adjustment  to  the  approved  application. 
In  requesting  an  adjustment,  the  grantee 
must  set  forth  the  reasons  and  basis  for 
the  proposed  adjustment  and  any  other 
information  the  SJI  program  managers 
determine  would  help  the  Institute's 
review. 

C.  Notification  of  Approval/Disapproval 

If  the  request  is  approved,  the  grantee 
will  be  sent  a  Grant  Adjustment  signed 
by  the  Executive  Director  or  bis/her 
designee.  If  the  request  is  denied,  the 
grantee  will  be  sent  a  written 
explaoatieo  of  the  reasons  for  the 
denial. 

D.  Changes  in  the  Scape  of  the  Grant 

A  grantee/subgrantee  may  make 
minor  changes  in  methodofogy, 
approach,  or  other  aspects  of  the  grant 
to  expedite  achievement  of  the  grant's 
objectives  with  subsequent  notification 
of  the  SJI  program  manager.  Major 
changes  in  scope,  duration,  training 
methodology,  or  other  significant  areas 
must  t>e  approved  in  advance  by  the 
Institute. 

E.  Date  Changes 

A  request  to  change  or  extend  the 
grant  period  must  be  made  at  least  30 
days  in  advance  of  the  end  date  of  the 
grant.  A  revised  task  plan  should 
accompany  requests  for  a  no-cost 
extension  of  the  grant  period,  along  with 
a  revised  budget  if  shms  among  budget 
categories  will  be  needed.  A  request  to 
change  or  extend  the  deadline  for  the 
Bnal  financial  report  or  final  progress 
report  must  be  made  at  least  14  days  in 
advance  of  the  report  deadline  (see 
section  XI.KJJ4- 

F.  Temporary  Absence  of  the  froject 
Director 

Whenever  absence  of  the  project 
director  is  expected  to  exceed  a 
continuous  period  af  one  month,  the 
plans  for  the  conduct  of  the  project 
dinder's  duties  diuiag  sach  absence 
must^  approved  ia advance i>y  the 
Institute.  TlasinfaKmation  amat  be 


provided  in  a  letter  signed  by  an 
authorized  representative  of  the  grantee/ 
subgrantee  at  least  30  days  before  the 
departure  of  the  project  director,  or  as 
soon  as  it  is  known  that  the  project 
director  will  be  absent.  The  grant  may 
be  terminated  if  arrangements  are  not 
approved  in  advance  by  the  Institute. 

G.  Withdrawal  offChange  in  Project 
Director 

If  the  project  director  relinquishes  or 
expects  to  relinquish  active  direction  of 
the  project,  the  Institute  must  be 
notified  immediately.  In  such  cases,  if 
the  grantee/subgrantee  wishes  to 
terminate  the  project,  the  Institute  will 
forward  procedural  instructions  upon 
notification  of  such  intent.  If  the  grantee 
wishes  to  continue  the  project  under  the 
direction  of  another  individual,  a 
statement  of  the  candidate's 
qualifications  should  be  sent  to  the 
Institute  for  review  and  approval.  The 
grant  may  be  terminated  if  the 
qualifications  of  the  proposed 
individual  are  not  approved  in  advance 
by  the  Institute. 

H.  Transferring  or  Contracting  Out  of 
Grant-Supported  Activities 

A  principal  activity  of  the  grant- 
supported  project  shaU  not  be 
traBsferred  or  contracted  out  to  another 
organization  without  specific  piior 
approval  by  the  Institute.  All  such 
arrangements  should  be  formalized  in  a 
contract  or  odier  written  agreement 
between  the  parties  involved.  Copies  df 
the  proposed  contract  or  agreement 
must  be  submitted  for  prior  approval  at 
the  earliest  possible  time.  The  contract 
or  agreement  must  state,  at  a  minimum, 
the  activities  to  be  performed,  the  time 
schedule,  die  poli<^  and  procedures  to 
be  followed,  the  dollar  limitation  of  the 
agreement,  and  the  cost  principles  to  be 
followed  in  determining  what  costs, 
both  direct  and  indirect,  are  to  be 
allowed.  The  contract  or  ether  vrritten 
agreement  must  not  affiect  the  grantee's 
overall  responsibility  for  the  direction  of 
the  project  and  accountability  to  the 
Institute. 

State  Justice  Institute  Board  of 
Directors 

Malcolm  M.  Lucas.  Chairman,  Qitefjustice. 

Supreme  Court  of  Caiifbmia.  San 

Francisco.  California 
)ohn  F.  Deffron.  Jr.,  Vice  Chairman.  Judge. 

Twalftfa  Judicial  Circuit.  Chesterfield, 

VlTPtfUII 

Janice  L  Gtadwahl.  Seuetaiy.  Judge  .(rBt4. 

County  Courts.  Lincoln.  NdKatka 
Terrenoe  B.  Adamsoa,  £sq..  Executive 

Committee  Member,  Donovao  X.eisuie, 

ftogovm.  a  Schiller.  Wa^ington.  DC 
Carl  F.  Bianchi,  Administaative'Difector  of 

the  Idaho  Ceum.'(Ket.VBot9e.1driio 
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David  A.  Brock.  Chief  (ustice.  Supreme  Court 

of  New  Hampshire.  Coacord.  New 

Hampshire 
lames  Duke  Cameroo.  Bennett  Fairbourne 

•nd  Friedman.  Phoenix.  Arizona 
Vivi  L.  Dilwag,  Judge,  Brown  County  Circuit 

Court.  Green  Bay.  Wisconsin 
Carlos  R.  Garza.  Ad.-ninistrative  Judge  (Ret.). 

Vienna,  Virginia 
Keith  McNamara.  Esq.,  McNamara  and 

McNamara.  Columbus.  Ohio 
Sendia  A.  O'Connor.  States  .Attorney  of 

Baltimore  County,  Towson.  Maryland 
David  I.  Tevelin.  Executive  Director  (ex 

officio) 
David  L  Tevelin. 
EKecuU¥e  Director. 

Appendix  I— List  of  Sute  CoatacU 
Regarding  Administration  of  Institute 
Giants  to  State  and  Local  Courts 

Mr.  Oliver  Giimore,  Administrative  Director. 
Administrative  Office  of  the  Courts,  817 
South  Couft  Street,  Montgomery,  Alabama 
36130.  (205)  834-7990 

Mr.  Arthur  H.  Snowden  11,  Administrative 
Director,  Alaska  Court  System,  303  K 
Street  Anchorage.  Alaska  99S01.  (907) 
264-aS47 

Mr.  David  K.  Byers.  Administrative  Director, 
Suprarme  Court  of  Arizona.  tSOl  West 
Washington  Street.  Suite  411.  Phoenix. 
Arizona  85007-3330.  (602)  542-9301 

Mr.  Ja/nes  D.  Gingehch.  Director. 
lAdministrative  Ofiice  of  the  Courts.  625 
Marshall  Uttle  Rock.  Arkansas  72201- 
1078,  (501)  376-6655 

Mr.  William  C  Vickrey.  State  Court 
Administrator,  Administrative  Office  of  the 
Courts,  303  Second  Street.  South  Tower. 
San  Francisco,  California  94107.  (415)  396- 
9100 

Mr.  Steven  V.  Berson.  State  Court 
Administrator,  Colorado  Judicial 
Department  1301  Pennsylvania  Street 
Suite  300,  Denver,  Colorado  80203-2416. 
(303)  861-1111,  ext.  565 

Ms.  Faith  P.  Arkio  Director.  External  AfEaixs. 
Office  of  the  Chief  Court  Administrator. 
Drawer  N,  Station  A.  Hartford.  Connecticut 
06106.(203)566-6210 

Mr.  Lowell  Groundland,  Director. 
Administrative  Office  of  the  Courts.  Carvel 
State  Office  Building,  820  N.  French  Street 
Wilmington.  Delaware  19801,  (302)  571- 
2480 

Mr.  Ulysses  Hammond.  Executive  Officer, 
Courts  of  Am  District  of  Columbia.  500 
Indiana  Avenue,  NW.,  Washington.  DC 
20001.(202)879-1700 

Mr.  Kenneth  Palmer,  State  Courts 
Administrator.  Florida  State  Courts 
System.  Supreme  Court  Building, 
Tallahassee.  Florida  32399-1900,  (904) 
922-5081 

Mr.  Robeft  L.  Doss.  |r..  Director, 
Admiaietrative  Office  of  the  Georgia 
Courts,  The  Judicial  Council  of  Georgia, 
244  Washiogtoa  Street  SW.,  Suite  500, 
Atlanta.  GMigia  9O3S4-6900.  (404)  656- 

%\n 

Mr.  Pefry  C  Taltano.  Administrative 
Director.  Superior  Court  of  Guam.  Judiciary 
Building.  110  West  03rien  Drive,  Agam. 
Guam  96920.  Oil  (671)  472-S961  through 
6968 


Honorable  Daniel  C.  Heely.  Administrative 
Director  of  the  Courts.  Office  of  the 
Administrative  Director.  Post  Office  Box 
2560.  Honolulu.  Hawaii  96813.  (808)  539- 
4900 

Hooorabie  Charles  F.  McOevitt,  Chief  Justice, 
Idaho  Supreme  Court  451  West  Slate 
Street.  Boise.  Idaho  83720.  (208)  334-3464 

Mr.  Robert  E.  Davison.  Director. 
Administrative  Office  of  the  Courts,  840  S. 
Spring  Street.  Springfield,  Illinois  62704, 
(312)  793-3250 

Mr.  Bruce  A.  Kotzan.  Executive  Director, 
Supreme  Court  of  Indiana.  State  House. 
Room  323.  Indianapolis.  Indiana  46204, 
(317)  232-2542 

Mr.  William  ).  O'Briea,  StMe  Court 
Adminitfrator.  Supreme  Court  of  Iowa. 
State  House.  Des  Moines.  Iowa  50319, 
(515)  281-5241 

Dr.  Howard  P.  Schwartz.  Judicial 
Administrator.  Kansas  Judicial  Center,  301 
West  10th  Street  Topeka,  Kansas  66612, 
(923) 296-4873 

Ms.  Laura  Stammel.  Assistant  Director, 
Administrative  Office  of  the  Courts,  100 
Mill  Creek  Park,  Frankfort,  Kentucky 
40601,(502)564-2350 

Dr.  Hugh  M.  Collins,  Judicial  Administrator, 
Supreme  Court  of  Louisiana,  301  Loyola 
Avenue,  Roo.'n  109.  New  Orleans, 
Louisiana  70112-1887.  (504)  568-5747 

Mr.  James  T.  Ctessner.  State  Court 
Administrator,  Administrative  OfRce  of  the 
Courts.  P.O.  Box  4820,  IDowntown  Station, 
Portland,  Maine  04112.  (207)  822-0792 

Ms.  Deborah  A.  Unitus,  Assistant  State  Court 
Administrator,  Administrative  Office  of  the 
Courts.  Rovre  Boulevard  and  Taylor 
Avenue,  Annapolis,  Maryland  21401,  (301) 
974-2141 

Honorable  John  E.  Fenton.  Jr..  Chief  Justice 
for  Administration  and  Management.  The 
Trial  Court,  Administrative  Office  of  the 
Trial  Court,  T%vo  Center  Plaza.  Suite  540, 
Boston,  MassachusetU  02108,  (617)  742- 
8575 

Ms.  Marilyn  K.  Hall,  State  Court 
Administrator,  Michigan  Supreme  Court 
P.O.  Box  30048. 61 1  West  Ottawa  Street. 
Lansing,  Michigan  48909,  (517)  373-0136 

Ms.  Sue  K.  Dosal,  State  Court  Administrator, 
Supreme  Court  of  Minnesota,  230  State 
Capitol.  St  Paul,  Minnesota  55155,  (617) 
296-2474 

Honorable  Leslie  Johnson.  Director,  Center 
for  Court  Education  and  Continuing 
Studies,  Box  879,  Oxford,  Mississippi 
38677,  (601)  232-5955 

Mr.  Ron  Larkin,  Director  of  Operations. 
Office  of  the  State  Court  Administrator. 
1105  R  Southwest  Blvd.,  Jefferson  City. 
Missouri  65109.  (314)  751-3585 

Mr.  Patrick  A.  Chenovick.  State  Court 
Administrator,  Montana  Supreme  Court. 
Justice  Building,  Room  315,  215  North 
Sanders,  Helena,  Montana  59620-3001. 
(406)  444-2621 

Mr.  Joseph  C  Steele,  State  Court 
Administrator,  Supreme  Court  of  Nebraska, 
State  Capitol  Building.  Room  1220, 
Lincoln.  Nebraska  68509,  (404)  471-2643 

Mr.  Donald  J.  MeUo.  Court  Administrator. 
Administrative  Office  of  the  Courts. 
Capitol  Complex.  Carson  City,  Nevada 
89710,  (702)  68S-S07<B 


Mr  James  F.  Lynch.  State  Court 
Administrator.  Supreme  Court  of  New 
Hampshire.  Frank  Rowe  Kenison  Building. 
Concord.  New  Hampshire  03301 .  (603) 
271-2419 

Mr.  Robert  Lipscher.  Administrative  Director. 
Administrative  Office  of  the  Courts,  CN- 
037,  RJH  Justice  Complex.  Trenton.  New 
Jersey  08625.  (609)  984-0275 

Honorable  E.  Leo  Milones,  Chief 
Administrative  Judge.  Office  of  Court 
Administration.  270  Broadway.  New  York, 
New  York  10007,  (212)  567-2004 

Mr.  Robert  L.  Lovato.  State  Court 
Administrator,  Administrative  Office  of  the 
Courts,  Supreme  Court  of  New  Mexico, 
Supreme  Court  Building,  Room  25.  Sante 
Fe,  New  Mexico  87503.  (505)  827-4800 

Mr.  James  C  Drennan.  Administrative 
Director.  Ad,-ninistrative  Office  of  the 
Courts,  Post  Office  Box  2448.  Raleigh. 
North  Carolina  27602.  (919)  733-7106/ 
7107 

Mr.  Keithe  E.  Nelson.  State  Court 
Administrator.  Supreme  Court  of  North 
Dakota.  State  Capitol  Building,  Bismarck, 
North  Dakota  58505,  (701)  224-4216 

Mr.  Stephan  W.  Stover.  Administrative 
Director  of  the  Courts,  Supreme  Court  of 
Ohio,  State  Office  Tower.  30  East  Broad 
Street,  CoKimbus,  Ohio  43266-0419,  (614) 
466-2653 

Mr.  Howard  W.  Conyers.  Administrative 
Director,  Administrative  Office  of  the 
Courts.  1925  N.  Stiles,  Suite  305. 
Oklahoma  Qty.  Oklahoma  73105,  (405) 
521-2450 

Mr.  R.  William  Linden.  Jr..  State  Court 
Administrator,  Supreme  Court  of  Oregon, 
Supreme  Court  Building.  Salem,  Oregon 
97310.  (503)  376-6046 

Mr.  Thomas  B.  Oarr,  Director  for  Legislative 
Af&in,  Communications  and 
Administration,  5035  Ritter  Road. 
Mechanicsburg,  Pennsylvania  17055,  (717) 
»5-2000 

Dr.  Robert  C  Harrell,  State  Court 
Administrator,  Supreme  Court  of  Rhode 
Island,  250  Benefit  Street,  Providence, 
Rhode  Island  02903.  (401)  277-3266 

Mr.  Louis  L.  Rosen.  Director.  South  Carolina 
Court  Administration.  Post  Office  Box 
50447,  Columbia.  South  Carolina  29250. 
(803)  734-1800 

Honorable  Robert  A.  Miller.  Chief  Justice. 
Supreme  Court  of  South  DakoU.  500  East 
Capitol  Avenue,  Pierre.  South  Dakota 
57501,(605)773-4885 

Mr.  Charles  E.  Ferrell,  Executive  Secretary. 
Supreme  Court  of  Tennessee,  Supreme 
Court  Building.  Room  422.  Nashville, 
Tennessee  37219,  (615)  741-2687 

Mr.  C  Raymond  Judice.  Administrative 
Director,  Office  of  Court  Administration  of 
the  Texas  Judicial  System.  Post  Office  Box 
12066,  Austin.  Texas  76711,  (512)  463- 
1625 

Mr.  Ronald  W.  Gibson.  State  Court 
Administrator.  Administrative  Office  of  the 
Courts.  230  South  500  East.  Salt  Lake  City. 
Utah  84102.  (801)  533-6371 

Mr.  Tliomas ).  Lehner,  Court  Administrator. 
Supreme  Court  of  Venaont,  1 1 1  State 
Street,  Montpelier.  Vermont  05602,  (602) 
828-3281 

Ms.  Viola  E.  Smith.  Clerk  of  the  Court/ 
Administrator.  Territorial  Court  of  the 
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Virgin  Islands,  Post  Office  Box  70, 
Charlotte  Amalie,  St.  Thomas,  Virgin 
Islands  00801.  (809)  774-6680,  ext.  248 

Mr.  Robert  N.  Baldwin,  Executive  Secretary, 
Supreme  Court  of  Virginia.  Administrative 
Offices,  100  North  Ninth  Street,  3rd  Floor, 
Richmond,  Virginia  23219,  (804)  786-6455 

Ms.  Mary  C.  McQueen,  Administrator  for  the 
Courts.  Supreme  Court  of  Washington, 
Highways- Licensing  Building.  6th  Floor, 
12th  &  Washington,  Olympia,  Washington 
98504,  (206)  753-5780 

Mr.  Ted  ).  Philyaw.  Administrative  Director 
of  the  Courts.  Administrative  Office,  402- 
E  State  Capitol,  Charleston,  West  Virginia 
25305.  (304)  348-0145 

Mr. ).  Denis  Moran,  Director  of  State  Courts. 
Post  Office  Box  1688,  Madison,  Wisconsin 
53701-1688,  (608)  266-6828 

Mr.  Robert  L  Duncan,  Court  Coordinator, 
Supreme  Court  Building,  Cheyenne, 
Wyoming  82002,  (307)  777-7581 

Appendix  II — SJl  Libraries,  Designated 
Sites  and  Contacts  (August  1993) 

State:  Alabama 

Location  Supreme  Court  Library 

Cojitoct.  Mr.  William  C  Younger,  State  Law 
Librarian,  Alabama  Supreme  Court  Bldg., 
445  Dexter  Avenue,  Montgomery,  Alabama 
36130.  (205)  242-4347 

State:  Alaska 

Location:  Anchorage  Law  Library 

Contact:  Ms.  Cynthia  S.  Petiimenos,  State 
Law  Librarian.  Alaska  Court  Libraries,  303 
K  Street,  Anchorage,  Alaska  99501,  (907) 
264-0583 

Slate:  Arizona 

Location:  State  Law  Library 

Contact:  Ms.  Sharon  Womack,  Director, 
Department  of  Library  k  Archives,  State 
Capitol,  1700  West  Washington,  Phoenix, 
Arizona  85007,  (602)  542-4035 

State:  Arkansas 

Location:  Administrative  Office  of  the  Courts 

Contact:  Mr.  )ames  D.  Gingerich,  Director, 
Supreme  Court  of  Arkansas, 
Administrative  Office  of  the  Courts,  Justice 
Bui)ding.  625  Marshal),  Little  Rock, 
Arkansas  72201-1078,  (501)  376-6655 

State:  California, 

Location  Administrative  Office  of  the  Courts 

Contocl  Mr.  William  C  Vickrey,  State  Court 
Administrator.  Administrative  Office  of  the 
Courts,  303  Second  Street.  South  Tower. 
San  Francisco.  California  94107,  (415)  396- 
9100 

State:  Colorado 

Location:  Supreme  Court  Library 

Contact:  Ms.  Frances  Campbell,  Supreme 
Court  Law  Librarian,  Colorado  State 
Judicial  Building.  2  East  14th  Avenue, 
Denver,  Colorado  80203,  (303)  837-3720 

State:  Connecticut 

Location:  State  Library 

Contact:  Mr  Richard  Akeroyd,  State 
Librarian,  231  Capital  Avenue,  Hartford, 
Connecticut  06106,  (203)  566-4301 

State:  Delaware 

Location:  Administrative  Office  of  the  Courts 

Contact:  Mr.  Michael  R  McLaughlin,  Deputy 
Director,  Administrative  Office  of  the 
Courts,  Carvel  State  OfHce  Building.  820 
North  French  Street,  11th  Floor.  P.O.  Box 
8911,  Wilmington.  Delaware  19801.  (302) 
571-2480 


State:  District  of  Columbia 
Location:  Executive  Office,  District  of 

Columbia  Courts 
Contact:  Mr.  Ulysses  Hammond,  Executive 

Officer,  Courts  of  the  District  of  Columbia, 

500  Indiana  Avenue,  NW.,  Washington,  DC 

20001.(202)879-1700 
State:  Florida 

Location:  Administrative  Office  of  the  Courts 
Contact:  Mr.  Kenneth  Palmer,  State  Court 

Administrator,  Florida  State  Courts 

System,  Supreme  Court  Building, 

Tallahassee,  Florida  32399-1900,  (904) 

488-8621 
State:  Georgia 

Location:  Administrative  Office  of  the  Courts 
Contact:  Mr.  Robert  L  Doss.  )r..  Director, 

Administrative  Office  of  the  Courts,  The 

Judicial  Council  of  Georgia.  244 

Washington  Street,  SW.,  Suite  550,  Atlanta. 

Georgia  30334,  (404)  656-5171 
State:  Hawaii 

Location:  Supreme  Court  Library 
Contact:  Ms.  Ann  Koto,  Acting  Law 

Librarian,  Supreme  Court  Law  Library, 

P.O.  Box  2560.  Honolulu,  Hawaii  96804. 

(808)  548-4605 
State:  Idaho, 
Location:  AOC  Judicial  Education  Library/ 

State  Law  Library  in  Boise 
Contact:  Ms.  Laura  Pershing,  State  Law 

Librarian.  Idaho  State  Law  Library, 

Supreme  Court  Building.  451  West  State 

Street,  Boise,  Idaho  83720,  (208)  334-3316 
State:  Illinois 

Location:  Supreme  Court  Library 
Contact:  Ms.  Brenda  L  Larison,  Supreme 

Court  Library,  Supreme  Court  Building, 

Springfield,  Illinois  62701-1791,  (217) 

782-2424 
State:  Indiana 

ideation:  Supreme  Court  Library 
Contact:  Ms.  Constance  Matts,  Supreme 

Court  Librarian,  Supreme  Court  Library, 

State  House,  Indianapolis,  Indiana  46204, 

(317)232-2557 
State:  Iowa 

Location:  Administrative  Office  of  the  Court 
Contact:  Mr.  Jerry  K.  Beatty.  Executive 

Director,  Judicial  Education  &  Planning. 

Administrative  Office  of  the  Courts,  Stale 

Capital  Building,  Des  Moines.  Iowa  50319, 

(515)  281-8279 
State:  Kansas 

Location:  Supreme  Court  Library 
Contact:  Mr.  Fred  Knecht,  Law  Librarian, 

Kansas  Supreme  Court  Library,  301  West 

10th  Street,  Topeka,  Kansas  66614,  (913) 

296-3257 
Stale:  Kentucky 
Location:  State  Law  Library 
Contact:  Ms.  Sallie  Howard.  State  Law 

Librarian,  State  Law  Library,  State  Capita), 

Room  200- A,  Frankfort,  Kentucky  40601, 

(502)  564-4848 
State:  Louisiana 
Location:  State  Law  Library 
Contact:  Ms.  Carol  Billings,  Director. 

Louisiana  Law  Library,  301  Loyola 

Avenue,  New  Orleans,  Louisiana  70112, 

(504)  568-5705 
State:  Maine 
Location:  State  Law  and  Legislative 

Reference  Library 
Contocl:  Ms.  Lynn  E.  Randall,  State  Law 

Librarian,  State  House  Station  43.  Augusta. 

Maine  04333,  (207)  289-1600 


State:  Maryland 

Location:  State  Law  Library' 

Contact:  Mr.  Michael  S.  Miller,  Director, 
Maryland  State  Law  Library,  Court  of 
Appeal  Building.  361  Rowe  Boulevard, 
Annapolis.  Maryland  21401,  (301)  974- 
3395 

State:  Massachusetts 

Locotion:  Middlesex  Law  Library 

Contact:  Ms.  Sandra  Lindheimer,  Librarian, 
Middlesex  Law  Library,  Superior  Court 
House,  40  Thomdike  Street.  Cambridge, 
Massachusetts  02141.  (617)  494-4148 

State.  Michigan 

Location:  Michigan  Judicial  liutitute 

Contact:  Mr.  Dennis  W.  Catlin.  Executive 
Director,  Michigan  Judicial  Institute.  222 
Washington  Square  North,  P.O.  Box  30205, 
Lansing,  Michigan  48909,  (517)  334-7804 

State:  Minnesota 

Location:  State  Law  Library  (Minnesota 
Judicial  Center) 

Contact:  Mr.  Marvin  R.  Anderson,  State  Law 
Librarian,  Supreme  Court  of  Minnesota,  25 
Constitution  Avenue.  St.  Paul.  Minnesota 
55155,(612)297-2084 

State:  Mississippi 

Location:  Mississippi  Judicial  College 

Contact:  Mr.  Rick  D.  Patt.  Staff  Attorney. 
Mississippi  Judicial  College.  6th  Floor, 
3825  Ridgewood,  Jackson.  Mississippi 
39211.(601)982-6590 

State:  Montana 

Location:  State  Law  Library 

Contact:  Ms.  Judith  Meadows.  State  Law 
Librarian.  State  Law  Library  of  Montana, 
Justice  Building,  215  North  Sanders, 
Helena.  Montana  59620,  (406)  444-3660 

State:  National 

Location:  JERITT  Pro)ectyMichigan  State 
University 

Contact:  Dr.  John  K.  Hudzik.  Project  Director, 
Judicial  Education,  Reference.  Information 
and.  Technical  Transfer  Project  (JERITT). 
Michigan  State  University,  560  Baker  Hall, 
East  Lansing,  Michigan  48824 

State:  Nebraskis 

Location:  Administrative  Office  of  the  Courts 

Cbfitod:  Mr.  Joseph  C  Steele.  State  Court 
Administrator.  Supreme  Court  of  Nebraska. 
Administrative  Office  of  the  Courts.  P.O. 
Box  98910,  Lincoln,  Nebraska  68509-8910. 
(402)  471-3730 

State:  Nevada 

Location:  National  Judicial  College 

Contact:  Dean  V.  Robert  Peyant,  National 
Judicial  College,  Judicial  College  Building, 
University  of  Nevada,  Reno,  Nevada  89550, 
(702)  784-6747 

State:  New  Jersey 

Location:  New  Jersey  State  library 

Contact:  Mr.  Robert  L  Bland.  Law 
Ckiordinator,  State  of  New  Jersey, 
Department  of  Education,  State  Library, 
185  West  State  Street,  CN520,  Trenton, 
New  Jersey  08625,  (609)  292-6230 

State:  New  Mexico 

Locotkui:  Supreme  Court  Lilirary 

Contact:  Mr.  Tbaddeus  Bepiar,  Librarian, 
Supreme  Court  Library.  Post  Office  Drawer 
L,  Santa  Fe.  New  Mexico  87504,  (505)  827- 
4850 

State:  New  York 

Location:  Supreme  Court  Library 
Contact:  Ms.  Susan  M.  Wood.  Esq.,  Principal 
Law  Librarian,  New  York  State  Supreme 
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Court  Law  Library.  Oztoiukga  County 

Court  H0US8.  Syncuse.  New  York  13202. 

(315)  43S-2063 
State:  Nor^  Carolina 
Location:  Supreme  Couit  Library 
Contact:  Ms.  Louise  Stafford.  Librarian, 

North  Carolina  Supreme  Court  Library. 

if  .0.  Box  28006.  (by  courier)  500  Justice 

Ituilding,  2  Bast  Morgan  Street,  Raiei^. 

North  Carolina  27601.  (919)  733-3425 
State:  Noitii  Dakota 
Location.  Supreme  Court  Lil»ary 
Contact:  Ms.  Marcella  Kramer,  Assistant  Law 

LSbrarian.  Supreme  Court  Law  Library.  600 

East  Boulevard  Avenue,  2nd  Floor,  Judicial 

Wing,  Bismarck,  North  Dakota  58505- 

0530,(701)224-2229 
State.  Nurtheiu  Mariana  blands 
Locatkm:  Supreme  Court  of  the  Northern 

Mariana  Uaads 
Contact  HoooraMe  foae  S.  Dela  Cruz.  Chief 

lustice.  Swmne  Gowrt  of  the  Northern 

Mariana  lalaads.  P.a  Box  2165.  Saipan. 

MP  969S0.  (670)  234-5275 
State.Ohio 

Locatkm:  Supreme  Court  Library 
CbntDctrMr.  Paul  S.  Fu.  Law  Librarian. 

SupnoM  Court  Lmw  Library.  Supmne 

Courtof  Ohio,  30  East  Broad  Street. 

Columbus.  Ohio  43266-0419.  (614)  466- 

2044 
State.  Oklaboma 

Location:  AAninistrative  Office  of  the  Courts 
CbrrtDd-  Mr.  Hotrard  W.  Gonyers.  Director. 

Administrative  Office  of  the  Courts.  1915 

North  Stiles,  Suite  305,  Oklahoma  Qty. 

Okl^Kxna  7310S.  (405)  521-2450 
State:  Oregon 

Location:  Administrative  Office  of  the  Courts 
Contact:  Mr.  R.  William  Linden,  |r..  State 

Court  Administrator.  Supreme  Court  of 

Oregon.  Supreme  Court  Building.  Salem. 

Oregon  97310.  (503)  378-6046 
State  Pennsylvania 
Location:  State  Library  of  Pennsylvania 
Contact:  Ms.  Betty  Lutz,  Head.  Acquisitions 

Section.  State  Library  of  Pennsylvania. 

Technical  Services,  G46  Forum  Building. 

Harrisbui^g,  Pennsylvania  17105  (717)  787- 

4440 
Slate.  Puerto  Rico 

Location.  Office  of  Court  Administration 
Contact:  Mr.  Al&edo  Rivera-Mendoza,  Esq.. 

Director,  Area  of  Planning  and 

Management,  Office  of  Court, 

Administration,  P.O.  Box  917.  Hato  Rey. 

Puerto  Rico  00919 
State:  Rhode  Island 
Location:  State  Law  Library 
Contact:  Mr.  Kendall  F.  Svengalis,  Law 

Librarian,  Licfat  Judicial  Complex,  250 

Benefit  Street,  Providence.  Rhode  Island 

02903,  (401)  277-3275 
State:  South  Carolina 
Location.  Coleman  Karesh  Law  Library 

(University  of  South  Carolina  School  of 

Law) 
Contact:  Mr.  Bruce  S.  Johnson.  Law 

jLibrarian.  Associate.  Professor  of  Law, 

{<t}olnnan  Karesh  Law  Ubraiy.  U.S.C  Law 

Center.  University  of  South  Carolina. 

Columbia.  South  Carolina  29208,  (803) 

777-5944 
State:  Tennessee 

Location:  Tennessee  State  Law  Library 
Contact:  Ms.  Donna  C  Wair.  Librarian, 

Tennessee  State  Law,  Library.Supreme 


Court  Building,  401  Sevendi  Avenue  N, 
Nashville,  Tennessee  37243-0609,  (615) 
741-2016 

State:  Texas 

Location:  State  Law  Library 

Contact:  Ms.  Kay  ScUeuter.  Director.  State 
Law  LS>rary.  P.O.  Box  12367,  Austin, 
Texas  78711.  (512)  463-1722 

State:  U.S.  Virgin  Islands 

Location:  Library  of  the  Territorial  Court  of 
the  Virgin  Islands  (St.  Thomas) 

Contact:  Librarian.  TTie  Library,  Territorial 
Court  of  the  Virgin  Islands.  Post  Office  Box 
70,  Charlotte  Amalie,  St.  Thomas,  U.S. 
Virgin  Islands  00804 

Sfol«f:Utah 

Location:  Utah  State  Judicial  Administration 
Library 

Contact:  Ms.  Jeimifer  Bullock.  Librarian. 
Utah  State  Judicial,  Administration 
Library,  230  South  500  East.  Suite  300.  Salt 
Lake  City.  Utah  84102.  (801)  533-6371 

State:  Vermont 

Location:  Supreme  Court  of  Vermont 

Contact:  Mr.  Thomas  J.  Lehner.  Court 
Administrator.  Supreme  Court  of  Vermont. 
Ill  State  Street,  c/o  Pavilion  Office 
Building.  Montpelier,  Veimont  05602. 
(802)  628-3278 

State:  Virginia 

Location:  Administrative  Office  of  the  Courts 

Contact:  Mr.  Robert  N.  Baldwin.  Executive 
Secretary,  Supreme  Court  ot  Virginia, 
Administrative  Offices,  100  North  Ninth 
Street  Third  Floor.  Richmond.  Virginia 
23219,  (804)  786-6455 

State:  Washington 

Location:  Washington  State  Law  Library 

Contact:  Ms.  Deborah  Norwood.  State  Law 
Librarian,  Washington  State  Law  Library. 
Temple  of  Justice,  Mail  Stop  AV-02. 
Olympia,  Washington  98504-0502,  (206) 
357-2146 

State:  West  Virginia 

Location:  Administrative  Office  of  the  Courts 

Contact:  Mr.  Richard  H.  Rosswurm,  Deputy 
Administrative  Director  for  Judicial 
Education,  West  Virginia  Supreme  Court  of 
Appeals,  State  Capitol,  Capitol  E-400. 
Charleston,  West  Virginia  25305,  (304) 
348-0145 

State:  Wisconsin 

Location:  State  Law  Library 

Contact:  Ms.  Marcia  Koslov,  State  Law 
Librarian.  State  Law  Library.  310E  State 
Capitol,  P.O.  Box  7881,  Madison, 
Wisconsin  53707.  (608)  266-1424 

State:  Wyoming 

Location:  Wyoming  State  Law  Library 

Contact:  Ms.  Kathy  Carison,  Law  Librarian. 
Wyoming  State  Law  Library,  Supreme 
Court  Building.  Cheyeime.  Wyoming 
82002,  (307)  777-7509 

Nationai:  American  Judicature  Society 

Contact:  Ms.  Clara  Wells,  Assistant  for 
Information  and  Library  Services,  25  East 
Washington  Street.  Suite  1600.  Chicago. 
Illinois  60602.  (312)  556-6900 

National:  National  Center  for  State  Courts 

Contact:  Ms.  Peggy  Rogers.  Acquisitions/ 
Serials  Librarian.  300  Newport  Avenue, 
William^mrg.  Virginia  23187-8798,  (804) 
253-2000 

APPENIMXni 


[Form  Si  I 

State  Justice  Institute — SdholarBliip 
Application 

APPUCANT  INFOR-MATION: 

1.  Applicant  Name: 

(Ust) 

(First) 

(M) 


Position: 


3.  Name  of  Court: 

4.  Address: 
Street/P.O.  Box    ■ 

City    

State  

Zip  Code 


5.  Telephone  No.     

6.  Congressional  District: 


PROGRAM  INFORMATION: 


7.  Course  Name:  

8.  Course  Dates:  

9.  Course  Provider 

10.  Location  Offered: 


ESTIMATED  EXPENSES:  (Please  note, 
scholarships  are  limited  to  tuition  and 
transportation  expenses  to  and  from  the  site 
of  the  course  up  to  a  maximum  of  Sl.SOO.) 

Tuition:         S 

Transportation:    S 

(airfare,  train&re  or  if  you  plan  to  drive,  the 
approximate  distance  and  m<U»^»y  rate) 

Amount  Requested:    S 

(This  application  does  not  serve  as  a 
registration  for  the  course  Please  contact  the 
education  provider.) 

ADDITIONAL  INFORMATION:  Please  attach 
a  current  resume  or  professional  siunmary. 
and  answer  the  following  questions.  (You 
may  attach  additional  pages  if  necessary.) 

1.  How  will  your  taking  this  course  benefit 
either  your  court  or  the  State's  courts 
generally? 

2.  Is  there  any  education  or  training 
currently  available  throu^  your  State  on  this 
topic? 

3.  How  will  you  apply  what  you  have 
learned?  Please  include  any  plans  you  may 
have  to  develop/teach  a  course  on  this  topic 
in  your  jurisdiction/State,  provide  in-service 
training,  or  otherwise  disseminate  what  you 
have  learned  to  colleagues. 

4.  Are  State  or  local  fonds  available  to 
support  your  attendance  at  the  proposed 
course?  If  so,  what  amount(s)  will  be 
provided? 

5.  How  long  have  you  served  as  a  judge  or 
court  manager?  How  long  do  you  anticipate 
serving  as  a  judge  or  court  manager, 
assuming  reelection  or  reappointment? 

6.  How  long  has  it  been  since  you  attended 
a  non-mandatory  continuing  professional 
education  program? 

STATEMENT  OF  APPLICANTT  S 
COMMITMENT 

If  a  scholarship  is  awarded.  I  will  submit 
an  evaluation  of  the  educational  program  to 
the  State  Justice  Institute  and  to  the  Chief 
Justice  of  my  State. 

Signatures     

Dates 
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Please  return  this  form  and  Form  S-2  to: 
Stale  )ust»ce  lnstttut«.  16S0  King  Street,  Suite 
600.  Alexandria  Virginia  72314. 

[Form  S2| 

Stale  lustica  laslihila 

Sdioiarsbip  Appiicaliaii — Concurreno* 

I . 

Same  of  Chief  )ustice  (or  Chtel  (usticea 

Designee) 

have  reviewed  the  application  for  a 

scholarship  to  attend  the 

program  entitled , 

prepared  by . 

Name  of  Applicant 
and  concur  in  its  submtsston  to  the  Slate 
lustice  institute  The  applicant's 
participation  in  the  program  would  beneHt 
the  Stale:  the  applicant's  absence  to  attend 
the  program  would  not  present  an  undue 
hardship  to  the  court;  and  receipt  of  a 
scholarship  would  not  diminish  the  amount 
of  funds  made  available  by  the  State  for 
fudkcial  education. 

Signature  

Name 

Title    

Dale    

APPENDIX  IV 

IForm  E| 

Stale  JusHoe  Inslitufe.  PrelMBinary  BudgH 


Category 


S)l  Funds       Match* 


Personnel $_ 

Fringe  benefits  $_ 

Consultant/contrac-  $_ 
luai. 


$_ 
$_ 
$_ 


Category  S)l  Funds      Match* 


Travel  

Equipment 

Supplies  

Telephone  

Postage 

Printmg/ 
photocopying. 

Audit  

Other  

Indirect  costs  (%) 

Total  

Cash  match 

lo-kind  match  


*Cash  match  should  be  identified  wiih  an 


Project  Total 


Financial  assistance  has  been  or  will  be 
sought  for  this  project  irom  the  following 
other  sources: 


Appendix  V 

IFcrm  B| 

(Instructions  on  Reverse  Side) 

Slate  }uttkm  Institute— Certificate  of  Stale 
Approval 

The     

Name  of  State  Supreme  Court  or  Designated 

Agency  or  Council 

has  reviewed  the  application  entitled    


prepared  by . 

Name  of  Applicant 

approves  its  submission  to  the  State  )ust>ce 
Institute,  and 


!•)    agrees  to  receive  and  administer  and  be 
accountable  for  all  funds  awarded  by  the 
Institute  pursuant  to  the  application. 

|»|    designates . 

Name  of  Designated  Trial  or  Appellate  Court 
or  Agency 

Signature  

Name 

Title   

Date   


butructions — FomB 

The  State  )ustice  Institute  Act  requires  that: 

Each  application  for  funding  by  a  State  or 
local  court  shall  be  approved,  consistent  with 
State  law.  by  the  State's  Supreme  Court,  or 
its  designated  agency  or  council,  which  shall 
receive,  administer,  and  be  accountable  for 
all  funds  awarded  by  the  Institute  to  such 
courts.  42 use  1070S(b)(4). 

Form  B  should  be  signed  by  the  Chief 
Judge  or  Chief  Justice  of  the  State  Supreme 
Court,  or  by  the  Director  of  the  designated 
agency  oi  chair  of  the  designated  council.  If 
the  designated  agency  or  council  differs  from 
the  designee  listed  in  Appendix  I  to  the  Stale 
lustice  Institute  Grant  Guideline,  evidence  of 
the  itew  or  additional  designation  should  be 
attached. 

The  term  "State  Supreme  Court"  refers  to 
the  court  of  last  resort  of  a  State.  "Designated 
agency  or  council"  refers  to  the  office  or 
judicial  body  which  is  authorized  under 
Slate  law  or  by  delegation  from  the  State 
Supreme  Court  to  approve  applications  for 
funds  and  to  receive,  administer  and  be 
accountable  for  those  funds. 

IFR  Doc.  93-2S201  Filed  10-1 S-93.  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WHdUfe  Service 
50CFRPart17 

Rmt01S-AB73 

Endangered  and  Threatened  WildHfe 
and  Plants;  Detemiinatton  of 
Endangered  Status  for  the  Oregon 
Chub 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines 
endangered  status  for  the  Oregon  chub 
{Oregonichthys  crainen)  throughout  its 
range,  pursuant  to  the  Ejidangered 
Species  Act  of  1973,  as  amended  (Act). 
The  Oregon  chub  is  a  small  c>'prinid 
fish  that  formerly  Inhabited  sloughs  and 
overflow  ponds  throughout  the 
Willamette  River  drainage  in  Oregon. 
The  only  remaining  established 
populations  are  restricted  to  an  18.6 
mile  (30  kilometer)  stretch  of  the  Middle 
Forl(  Willamette  River  drainage,  {ust  2 
percent  of  its  historic  range.  Most 
remaining  populations  occur  near  rail, 
highway,  and  power  transmission 
corridors  and  within  public  park  and 
campground  tadlities.  These 
populations  are  threatened  bv  (1)  direct 
mortality  from  chemical  spills  from 
overturned  truck  or  rail  tankers,  runoff 
or  accidental  spill  of  brush  control  and 
agricultural  chemicals,  and  overflow 
from  chemical  toilets  in  campgrounds; 
(2)  competition  for  resources  or 
predation  resulting  from  intentional  or 
accidental  introductions  of 
Donindigenous  fishes:  and  (3)  loss  of 
habitat  from  siltation  of  shallow  habitats 
from  logging  and  construction  activities, 
unauthorized  fill  activities,  and  changes 
in  water  level  or  flow  conditions  from 
construction,  diversions,  or  natural 
desiccation.  This  rule  implements  the 
protection  and  recovery  provisions 
afforded  by  the  Act  for  this  fish. 

EFFECTIVE  DATE:  November  17, 1993. 

AOonESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Portland  Field  Office.  2600  SX 
98th  Avenue,  Suite  100,  Portland, 
Oregon  97266. 

FOR  FURTHER  INFORMATION  CONTACT: 
Russell  D.  Peterson,  Field  Supervisor,  at 
the  above  address  (telephone  number 
503/231-6179). 


SUPPLEMDirARY  MFORMATION: 
Backgreaad 

The  Oregon  chub  was  first  described 
by  Synder  in  1908  as  Hybopsig  ciameri 
(Long  1978),  and  considered  to  be  the 
sole  western  member  of  the  genus 
Hybopsis  (Markle  et  a7. 1991). 
Subsequent  taxonomic  revisions 
included  placing  the  chub  in  the 
monotypic  genus  Oregonidtthys  in 
1929.  ^d  again  within  Hybopiis  in 
1951  (Markle  et  al.  1991).  Further 
revisions  of  Hybopsis  recognized  several 
subgenera  including  Oregonichthys 
(Markle  et  al.  1991)  and  the  cuirent 
treatment  of  Oregonichthys  as  s 
monotypic  genus  by  Maden  (Pearsons 
1989).  TTie  genus  Oregonichthys  is 
endemic  to  the  Umpqua  and  Willamette 
Rivers  of  western  Oregon.  In  the  past, 
the  common  name  "Chegon  chub"  as 
been  used  to  refer  to  all  Oregonichthys 
from  both  of  these  drainages.  However, 
the  Umpqua  River  form  of 
Oregonichthys  (O.  kalawatseti)  has  been 
formally  described  (Markle  et  al.  1991) 
as  taxonomically  distinct  from  the 
Oregonichthys  in  the  Willamette  River 
drainage,  which  retains  the  earlier  name 
of  O.  crameri.  Use  of  the  term  "Oregon 
chub,"  therefore,  refers  only  to  O. 
crameri.  ^ 

The  Oregon  chub  was  formerly 
distributed  throughout  the  lower 
elevation  backwaters  of  the  Willamette 
River  drainage  (Pearsons  1989).  Known 
estabhshed  populations  of  the  Oregon 
chub  are  now  restricted  to  an  18.6  mile 
(30  kilometer  (km))  stretch  of  the 
Middle  Fork  Willamette  River  in  the    - 
vicinity  of  Dexter  and  Lookout  Point 
Reservoirs  in  Lane  County,  Oregon. 
Small  numbers  of  chubs  (one  to  four 
fish)  have  also  been  observed  in  recent 
3rears  on  the  lower  North  Santiam  River, 
which  forms  the  boundary  between 
Lion  and  Marion  Coimties  and  in  Gray 
Creek  within  the  Finley  National 
Wildlife  Refuge  in  Benton  County. 
Surveys  in  1992  discovered  an 
additional  population  in  a  tributary  to 
Lake  Creek  in  Unn  Coimty  (Douglas  F. 
Markle,  Oregon  State  University  (OSU). 
pers.  comm.,  1992).  The  long-term 
viability  of  the  Gray  Creek,  North 
Santiam  River,  and  Lake  Creek 
populations  remain  unknown. 

Decline  of  the  Oregon  chub  is 
attributed  to  changes  in  and  elimination 
of  its  backwater  habitats.  The  mainstem 
of  the  Willamette  River  was  formerly  a 
braided  channel  with  numerous 
secondary  channels,  meanders,  oxbows, 
and  overflow  ponds  that  may  have 
provided  habitat  for  the  chub.  However, 
the  construction  of  flood  control 
projects  and  revetments  have  altered 
nistorical  flooding  patterns  and 


eliminated  much  of  the  river's  braided 
chaimel  pattern  (Corps  of  Engineers 
(COE)  1970.  Uetal.  1987).  lite  period 
of  construction  of  flood  control 
structures  coincides  with  the  period  of 
decline  of  this  S{>ecies.  In  addition,  the 
introduction  of  nonindigenous  spedes 
(e.g..  bass,  crappie,  mosquito  fish)  may 
have  exacerbated  the  species'  decline 
and  may  limit  the  potential  for  the 
Oregon  chub  to  expand  beyond  its 
present  restricted  ran^. 

Habitat  at  the  remaming  population 
sites  of  the  Oregon  chub  is  typified  by 
low-  or  zero-velocity  water  flow 
conditions,  depositional  substrates,  and 
abundant  aquatic,  or  overhanging 
riparian,  vegetation.  Life  history 
information  on  the  Oregon  chub  was 
derived  primarily  from  observations 
made  at  the  Shady  Dell  Pond  (Pearsons 
1989).  Spawning  occurred  from  the  end 
of  April  through  early  August  when 
water  temperatures  ranged  from  16*  to 
28  'C.  Males  greater  than  25  mm  in 
standard  length  (SL)  were  involved  in 
spawning.  Males  over  35  mm  SL 
defended  territories  in  or  near  aquatic 
vegetation  (mostly  Fontinahs 
antipyretica).  The  number  of  eggs 
proauced  per  female  ranged  from  147  to 
671.  During  the  May  sampling  period, 
adult  Oregon  chub  (27  to  58  mm  SL)  fed 
most  heavily  on  copepKxls,  cladocerans, 
and  chironomid  larvae  (Markle  et  al. 
1991). 

Previous  Federal  Actioa 

Service  action  began  when  it  included 
the  Oregon  chub  on  the  December  30, 
1982,  Notice  of  Review  for  vertebrate 
wildlife  as  a  category  2  candidate 
species  (47  FR  58454).  A  category  2 
candidate  species  is  one  for  which 
information  contained  in  Service  files 
indicates  that  proposing  to  list  is 
possibly  appropriate  but  additional  data 
are  needed  to  support  a  listing  proposal. 
The  Oregon  chub  was  included  in  the 
September  18, 1985  (50  FR  37958),  and 
January  6, 1989  (54  FR  554),  Animal 
Notices  of  Review  as  a  category  2 
candidate.  All  inclusions  on  the  Notice 
of  Review  have  been  under  the  earlier 
name  Hybopsis  crameri. 

On  April  10, 1990,  the  Service 
received  a  petition  to  list  the  Oregon 
chub  {Oregonichthys  crameri)  as  an 
endangered  species  and  to  designate 
critical  habitat.  The  petition  and 
supporting  documentation  were 
suomitted  by  Dr.  Douglas  F.  Markle  and 
Mr.  Todd  N.  Pearsons,  both  of  OSU.  The 
petitioners  submitted  taxonomic 
Dicrfogical,  distributional,  and  historic 
information  and  cited  numerous 
scientific  articles  in  support  of  the 
petition.  The  petition  and 
accompanying  data  described  the 


Federal  Register  /  Vol.  58.  No.  199  /  Monday.  October  18.  1993  /  Rules  and  Regulations      53801 


Oregon  chub  as  endangered  because  of 
a  98  percent  reduction  in  the  range  of 
the  species  and  potential  threats  at 
existing  known  population  sites.  The 
Service  made  a  90-day  finding  that 
substantial  information  had  been 
presented  which  indicated  that  the 
requested  action  may  be  warranted  and 
published  this  finding  in  the  Federal 
Register  on  November  1. 1990  (55  FR 
46080). 

Important  new  data  on  the  ecology, 
distribution,  and  taxonomic  status  of 
Oregonichthys  crameri  (Pearsons  1989, 
Markle  et  al.  1991)  provided  the  Service 
with  suflicient  information  to  elevate  it 
to  category  1  status  and  support  a 
proposed  listing.  On  November  19. 
1901.  the  Service  published  a  proposal 
to  list  the  species  as  endangered  (56  FR 
58348).  The  proposal  also  constituted 
the  1-year  finding  that  the  petitioned 
action  was  warranted,  in  accordance 
with  section  4(bK3)(B)  of  the  Act. 
Information  evaluated  in  this  listing 
determination  includes  pertinent  data 
available  from  both  published  and 
unpublished  sources.  Unpublished 
sources  include  solicited  draft  reports, 
letters,  and  personal  contacts  with 
agencies,  organizations,  and 
individuals. 

Summary  of  Comments  and 
Recommendations 

In  the  November  19, 1991.  proposed 
rule  (56  FR  58348)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  decision.  The 
comment  period  closed  on  January  21, 
1992.  Appropriate  State  agencies, 
county  governments.  Federal  agencies, 
sci^fitific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  No  requests  for 
public  hearings  were  received.  One 
comment  was  received  and  is  discussed 
below. 

The  single  comment  expressed  the 
position  that  enacting  conservation 
measures  specified  in  the  Conservation 
Agreement  for  the  Oregon  chub  would 
preclude  the  need  for  Federal  listing. 
The  Service  responds  by  stating  the 
following:  A  Conservation  Agreement 
for  the  C^on  chub  in  the  Willamette 
Valtey  of  Chegon  was  prepared  by  the 
Oregon  Department  of  Fish  and  Wildlife 
(OOFW),  in  conjunction  with  Oregon 
State  University,  to  help  coordinate 
management  efforts  among  State  and 
Federal  agencies  for  the  species  and  its 
habitat.  This  Conservation  Agreement 
was  finalized  in  January  1992  and 
became  effective  on  May  8, 1992.  The 
signatory  agencies  consist  of  ODFW. 
Oragon  Pailks  and  Recreation 


Department,  COE.  Bureau  of  Land 
Management,  the  Service,  and  Forest 
Service  (Willamette  National  Forest). 
The  goal  of  the  Conservation  Agreement 
is  to"*  •  •  reverse  the  declining  trend 
of  Oregon  chub  populations,  and  to 
increase  the  abundance  of  this  species 
in  healthy,  wild  populations  through 
protection  of  habitat,  re-introductions  to 
suitable  habitat  within  its  historic  range, 
and  public  education  and  involvement." 
The  objectives  of  the  Conservation 
Agreement  are  to  (1)  establish  a  task 
force  to  oversee  and  coordinate  Oregon 
chub  conservation  and  management 
actions,  (2)  protect  existing  populations. 
(3)  establish  new  populations,  and  (4) 
foster  greater  public  understanding  of 
the  Oregon  chub  and  its  status. 

Although  the  goal  of  the  Conservation 
Agreement  is  to  provide  for  the 
conservation  and  recovery  of  the 
species,  the  document  does  not  outline 
specific  tasks  or  a  timetable  for 
implementing  them,  nor  does  it  address 
the  estimated  costs  of  implementing 
these  actions.  The  Conservation 
Agreement  may  serve  as  a  useful  basis 
for  a  recovery  plan  in  the  future.  At 
present,  however.  accompHshment  of 
tasks  adequate  to  substantially  reduce 
existing  threats  has  not  occurred,  and 
the  species  remains  in  danger  of 
extinction  from  the  threats  discussed  in 
this  rule. 

Summary  of  Factors  Affiecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  Oregon  chub  should  be 
classified  as  an  endangered  species 
throughout  its  range.  Procedures  found 
in  section  4  of  the  Act  (16  U.S.C  1533) 
and  regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  were  followed.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  criteria  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  the  Oregon  chub 
[Oregonichthys  crameri)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Based  on  a  1987  survey  (Markle  et  a!. 
1989)  and  compilation  of  all  known 
historical  records,  presently  viable 
populations  of  the  Oregon  chub  occur  in 
the  following  locations:  Dexter 
Reservoir.  Shady  Dell  Pond,  Buckhead 
Creek  near  Lookout  Point  Reservoir,  and 
possibly  Elijah  Bristow  State  Park,  and 
Finley  National  Wildhfe  Refuge.  These 
represent  a  small  fraction-^timated  as 
2  percent  based  on  stream  miles — of  the 


species'  formerly  extensive  distribution 
within  the  Willamette  River  drainage. 
This  98  percent  decline  in  the  range  of 
the  species  prompted  the  petitioners  to 
request  endangered  status  for  the 
Oregon  chub. 

The  decline  of  the  Oregon  chub  has 
been  correlated  with  the  construction  of 
dams.  Based  on  the  date  of  last  capture 
at  a  site.  Pearsons  (1989)  estimated  that 
the  most  severe  decline  occurred  during 
the  1950's  and  1960*s.  Eight  of  11  flood 
control  projects  in  the  Willamette  River 
drainage  were  completed  between  1953 
and  1968  (COE  1970).  Other  structural 
changes  along  the  Willamette  River 
corridor,  such  as  revetment  and 
channelization,  diking  and  drainage, 
and  the  removal  of  floodplain 
vegetation,  have  removed  or  altered  the 
slack  water  habitats  of  the  Oregon  chub 
(Willamette  Basin  Task  Force  1969. 
Hjort  et  al.  1984.  Sedell  and  Froggatt 
1984.  Li  et  al.  1987.  Scheerer  ef  al. 
1992).  Channel  confinement,  isolation 
of  the  Willamette  River  from  the 
majority  of  its  floodplain,  and 
elimination  or  degradation  of  both 
seasonal  and  permanent  wetland 
habitats  within  the  floodplain  began  as 
early  as  1872  and,  for  example,  has 
reduced  the  15-mile  (25-km)  reach 
between  Harrisburg  and  the  McKenzie 
River  confluence  from  over  155  miles 
(250  km)  of  shoreline  in  1854  to  less 
than  40  miles  (64  km)  presently  (Sedell 
and  Froggatt  1984,  Sedell  et  al.  1990). 

B.  Overutilization  for  Commercial. 
Recreational,  Scientific,  or  Educational 
Purposes 

Not  known  to  be  applicable. 

C.  Disease  or  Predation 

The  establishment  and  expansion  of 
nonindigenous  species  in  Oregon  has 
likely  contributed  to  the  decline  of  the 
Oregon  chub  and  limits  the  species' 
ability  to  expand  beyond  its  current 
restricted  range.  Nonindigenous  fishes 
and  amphibians  (bass,  crappie. 
mosquito  fish,  bullfrogs  and  others)  are 
now  a  significant  element  of  the  pond 
and  slough  habitats  of  the  Willamette 
River  drainage  (Willamette  Basin  Task 
Force  1969,  Hjort  et  al.  1984.  Li  et  al. 
1984,  Scheerer  et  al.  1992).  Many  sites 
formerly  inhabited  by  the  Oregon  chub 
are  now  inhabited  by  nonindigenous 
species  (Markle  et  al.  1989).  Of  the 
remaining  population  sites.  Shady  Dell 
Pond  and  Buckhead  Creek  are  not 
known  to  have  nonindigenous  fish 
populations  and  Elijah  Bristow  State 
Park  had  only  a  single  juvenile 
largemouth  bass  (ODFW  1992).  Though 
a  number  of  otherwise  similar  habitats 
were  sampled  on  Finley  National 
Wildlife  Refuge,  the  site  where  Oregon 
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chub  were  c»ilected  was  apparently  the 
only  site  within  the  rehjge  where 
nonindigenous  flshes  were  infrequent;  a 
single  brown  bullhead  [Ictolunis 
nebulosus)  was  collected  during  the 
survey  (Scheerer  et  ol  1992). 
Nonindigenous  Bsh  populations  are 
present  in  Dexter  and  Lookout  Point 
Reservoirs.  However,  the  Oregon  chub 
population  in  Dexter  is  relatively 
isolated  and  the  population  in  Lookout 
Point  "has  diminished  greatly  since  the 
1950s"  (ODFW  1992)  Although  the 
recently  identi5ed  Lake  Creek 
population  occurs  in  an  area  occupied 
by  numerous  exotic  fishes  (Drs.  Douglas 
Markle  and  Stanley  Gregory.  OSU.  pers. 
comm..  1992),  the  viability  of  this 
population  has  not  been  established. 

Adult  centrarchids  (bass  and  crappie) 
and  ictalurids  (bullhead  and  catfish)  are 
documented  piscivores  (Li  et  ol.  1987. 
see  also  Carlander  1969.  Moyle  1976, 
Carlander  1977.  Wydoski  and  Whitney 
1979).  These  fishes  are  frequently  the 
dominant  inhabitants  of  ponds  and 
sloughs  within  the  Willamette  River 
drainage  and  may  constitute  a  major 
detriment  to  recolonization  efforts. 
Adult  bullfrogs  {Rana  catesbeiano).  an 
introduced  amphibian,  prefer  habitat 
similar  in  characteristics  (little  to  no 
water  velocity,  abundant  aquatic  and 
emergent  vegetation)  to  preferred  habitat 
for  Oregon  chub,  and  are  omnivorous 
and  consume  small  fish  as  part  of  their 
diet  (Cohen  and  Howard  1958.  Bury  and 
Whelan  1984).  Nonindigenous  fishes 
may  also  serve  as  sources  of  parasites 
and  diseases.  However,  disease  and 
parasite  problems  are  not  well  studied 
in  the  Oregon  chub. 

D.  The  Inadequacy  of  Existing 
Begulatory  Mechanisms 

Although  the  Oregon  chub  "clearly 
meets  the  criteria  for  listing"  fWilliam 
Haight.  ODFIV.  pers.  comm..  1991),  it  is 
not  currently  listed  under  Oregon's  Act. 
The  Oregon  chub  is  listed  as  a 
"sensitive"  species  by  ODIIV  (ODFW 
Adm.  Rule  635-100-040).  This 
designation  is  similar  to  the  Service's 
category  2  designation  in  that  it 
highlights  the  possibly  precarious  statiis 
of  a  species  but  requires  no  protective 
measures.  The  Oregon  chub  is  listed  as 
a  sensitive  species  by  Region  6  of  the 
Forest  Service,  and  as  a  threatened 
species  by  the  American  Fisheries 
Society  (Williams  et  al  1990).  All  of 
these  designations  were  made  when  the 
Oregon  chub  was  believed  to  include 
populations  from  the  Umpqua  River 
drainage  as  well  as  those  of  the 
Willamette  River  drainage. 

As  discussed  in  the  Summary  of 
Contents  section  of  this  rule,  an 
interagency  Conservation  Agreement 


was  estsblt^ed  for  the  Oregon  diub  in 
the  spring  of  1992.  The  Conservation 
Agreement  was  developed  in  an  effort  to 
coordinate  management  activities 
among  the  State  and  Federal  agencies 
responsible  for  managing  the  species 
ana/or  its  habitat.  The  goal  of  the 
Conservation  Agreement  is  to  conserve 
and  recover  the  Oregon  chub  through 
protection  of  the  species'  habitat, 
introductions  into  suitable  habitat 
within  its  historic  range,  and  public 
education  and  involvemerH.  Despite  the 
goals  and  objectives  of  this  Conservation 
Agreement  to  protect  and  enhance 
Oregon  chub  populations,  it  is  a 
relatively  new  agreement,  and 
significant  tasks  have  not  yet  been 
accomplished.  Threats  from  chemical 
spills,  sihation  from  logging  or  road 
construction,  predation  and/or 
competition  from  nonnative  fishes,  loss 
of  habitat,  and  changes  in  water  level 
and  flow  conditions  continue  to 
threaten  this  species.  In  addition,  the 
implementation  of  this  agreement  does 
not  provide  for  any  consuhation  with 
the  Service  pursuant  to  section  7  of  the 
Act.  as  would  listing  the  chub  as  an 
endangered  species. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

All  known  extant  populations  of  the 
Oregon  chub  occur  near  rail,  highway, 
and  power  transmission  corridors  and 
within  public  park  and  campground 
facilities.  These  populations  are 
threatened  by  chemical  spills  from 
overturned  truck  or  rail  tankers,  runoff 
or  accidental  spills  of  brush  control 
chemicals,  overflow  from  chemical 
toilets  in  campgrounds,  siltation  of 
shallow  habitats  from  logging  and 
construction  activities,  loss  of  habitat 
from  illegal  fill  activities,  and  changes 
in  water  level  or  flow  conditions  from 
construction,  diversions,  or  natural 
desiccation.  There  is  public  pressure  to 
develop  additional  sport  fisheries  in 
Lookout  Point  and  Dexter  Reservoirs. 
Because  all  remaining  population  sites 
are  easily  accessible,  there  also 
continues  to  be  a  potential  for  illegal 
introductions  of  nonindigenous  species, 
particularly  nxisquito  fish  and  game 
fishes  such  as  bass  and  walleye. 

Observed  feeding  strategies  and  diet 
of  introduced  fishes,  particularly 
juvenile  centrarchids  and  aduh 
mosquito  fish  (Li  et  al.  1987).  and 
bullfrogs  (Cohen  and  Howard  1958. 
Kane  et  al.  1992)  in  many  cases  overlap 
with  diet  and  feeding  strategies 
described  for  Oregon  chub  Pearsons 
1989).  This  suggests  that  direct 
com  petition  for  food  between  Oregon 
chub  and  introduced  species  may 
further  impede  species  survival,  as  well 


as  recovery  efforts.  The  failure  to  find 
Oregon  chub  in  waters  also  inhabited  by 
mosquito  fish  (Dr.  Douglas  Markle, 
OSU,  pers.  comm.,  1990)  may  reflect 
food-based  competitive  exclusion. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  scticm  is  to  list  the  Oregon 
chub  as  endangered.  The  distribution  of 
the  Oregon  chub  has  declined  to  2 
percent  of  its  historic  range  and 
remaining  populations  are  threatened  by 
direct  mortality  from  chemical  spills, 
competition  or  predation  frtmi 
nonindigenous  fishes  and  amphibians, 
and  loss  of  habitat  frxmx  siltation, 
unauthorized  fill  activities,  and  changes 
in  water  level  or  flow  conditions. 
Critical  habitat  Is  not  being  designated 
at  this  time  as  discussed  below. 

Critica]  HabiUt 

Section  4(a)(3)  of  the  Act  requires 
that,  to  the  maximum  extent  prudent 
and  determirtable,  the  Secretary 
designate  critical  habitat  at  the  time  the 
species  is  determii>ed  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
presently  determinable  for  this  species. 

When  prompt  listing  of  a  speaes  is 
essentia]  to  its  conservation  but 
sufficient  information  to  perform 
analyses  of  the  impacts  of  critical 
habitat  designation  is  lacking,  the 
Service  may  go  forward  with  a  fiiwl 
listing  decision  without  designating 
critical  habitat.  A  critical  habitat 
determination,  to  the  maximum  extent 

[irudent,  must  then  be  completed  not 
ater  than  2  yaws  from  the  proposed 
listing  of  a  spedes. 

The  petitioners  recommended  that 
"all  waters  and  tributaries  of  the  Middle 
Fork  of  the  Willamette  River  from  the 
base  of  Dexter  Dam  upstream  to  its 
confluence  with  the  North  Fork  of  the 
Middle  Fork  be  designated  as  critical 
habitat."  Since  the  petition  was 
received,  two  additional  populations  of 
the  Oregon  chub  have  been  located;  One 
downstream  of  the  Dexter  IDem  within 
Elijah  Bristow  State  Park  and  another  in 
a  tributary  of  Lake  Creek,  Linn  County. 
However,  the  suitability  of  Elijah 
Bristow  State  Park.  Lake  Creek  and  its 
tributaries,  the  sites  of  possible  remnant 
populations  on  Finley  Naliooal  Wildlife 
Reruge  and  in  the  North  Santiara  River 
as  habitats  that  might  support  the  long- 
term  survival  of  the  species  are  not  yet 
known.  Surveys  were  conducted  during 
the  summer  of  1992  by  the  ODFW  and 
OSU,  specifically  for  obtaining 
information  on  Oregon  chub 
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distributions,  or  for  general  or  research 
Rsheries  information  on  the  Willamette 
River  and  its  tributaries.  The  Service  is 
currently  evaluating  the  results  of  these 
studies.  After  a  thorough  analysis  and 
review  of  this  information,  the  Service 
will,  to  the  maximum  extent  prudent, 
designate  critical  habitat  for  the  Oregon 
chub. 

Available  Conservation  Measurea 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
tbieatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal.  State,  and  private  agencies, 
groups,  and  indivicluals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat.  If  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  txxiified  at  50  CFR  part 
402.  Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  insure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  feopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  Road  construction  activity, 
timber  sales,  and  aherations  of  current 
campgrounds  on  the  Willamette 
National  Forest  and  water  management 
practices  of  the  COE  at  Dexter  and 
Lookout  Point  Reservoirs  may  require 
section  7  consultations  «vith  the  Service. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  aeries  of  general  prohibitions  and 
exceptions  that  apply  to  ail  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  sub)ect  to 
the  jurisdiction  of  the  United  States  to 
take  (including  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  capture, 
collect,  or  attempt  any  such  conduct), 
impart  or  export,  transport  in  interstate 
or  foreign  commeroe  in  the  course  of 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commeroe 
any  listed  species.  It  also  is  illegal  to 


possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
ccMiservation  agencies. 

Permits  maybe  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  species 
under  certain  circumstances. 
Regulations  governing  permits  are  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities.  Information  on  permits  to 
take  federally  listed  s{>ecies  may  be 
obtained  by  writing  to  the  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service.  4401  N.  Fairfax  Drive, 
Room  432,  Arlington,  Virginia  22203- 
3507  (703/358-2104,  FAX  703/358- 
2281). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
PoUcy  Act  of  1969.  need  not  be 
prepared  in  coroiection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 
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Anthor 

The  primary  author  of  this  rule  is 
Ronald  Rhew,  U.S.  Fish  and  Wildlife 
Service,  Portland  Field  Office  (see 
AIX>RE5SE8  section)  (tel^hone  niunber 
503/231-6179). 
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List  of  Subiects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I.  title  50  of  the  Code  of  Federal 


Regulations,  is  amended  as  set  forth 
below: 

PART  17-iAMENDEDl 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  18  DSC  1361-1407;  16  U.&C 
1531-1544;  16  U.SC  4201-4245;  Pub.  L  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 


2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
FISHES,  to  the  List  of  Endangered  and 
Threatened  Wildlife  as  follows: 

i  17.11    Endangered  and  threatened 
wIMWe. 


(h)-  •  • 


Species 


Convnon  name 


Scientrfic  name 


Htstoric  range 


VerteOrale  popu- 
lation vwftere  endan- 
gered or  threatened 


Status      When  listed 


Criticai  habi- 
tal 


Special 
rules 


Fishes 


Chub,  Oregon 


Of«gonchthys 
crameti 


U.S.A.  (OR) 


Entire 


520 


NA 


Dated:  September  24, 1993. 
Rkhard  N.  Smith. 

Acting  Director.  U.S.  Fish  and  Wildlife 
Service. 
IFR  Doc.  93-25434  Filed  10-15-93;  8:45  ami 

BILUNO  COM  4310-6a-# 

DEPARTMENT  OF  THE  INTERtGR 
Rsh  and  Wildlife  Servic* 

50  CFR  Part  17 

RIN  1018-AB83 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  the  Plant 
Astrophytum  Astertas  (Star  Cactus) 

AGENCY:  Fish  and  WildUfe  Service. 

Interior. 

ACTION:  Final  rule. 

summary:  The  Fish  and  Wildlife  Ser\'ice 
(Service)  determines  Astrophytum 
asterias  (star  cactus)  to  be  an 
endangered  species  under  the  authority 
of  the  Endangered  Species  Act  of  1973 
(Act),  as  amended.  This  cactus  is  known 
from  only  two  sites,  one  in  Starr  County, 
Texas,  and  the  other  in  Tamaulipas, 
Mexico.  Only  about  2,100  plants  are 
known  in  the  wild.  The  species  is 
threatened  by  collecting,  conversion  of 
its  habitat  to  agricuhure  or  improved 
pasture,  and  habitat  aheration  from 
severe  overgrazing.  This  action  will 
implement  Federal  protection  provided 
by  the  Act  for  star  cactus.  Critical 
habitat  is  not  being  designated. 
EffECnvE  DATE:  November  17, 1993. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  fw  inspection  by 
appointment,  diuing  normal  business 


hours  at  the  Corpus  Christi  Ecological 
Services  Field  Office.  U.S.  Fish  and 
Wildlife  Service,  c^o  Corpus  Christi 
State  University,  Campus  Box  338, 6300 
Ocean  Drive,  Corpus  Christi,  Texas 
78412. 

FOR  FURTHER  WFORMATTON  CONTACT: 
Angela  Brooks,  at  the  above  address 
(Telephone  512^994-9005). 

SUPPLEMENTARY  Mf  ORMATK3N: 

Background 

Star  cactus  was  first  collected  in 
Tamautipas,  Mexico,  by  Baron  von 
Karwinsky  in  1843,  and  was  named 
Echinocactus  osterias  by  Joseph 
Zuccarini  in  1845.  bi  1868,  CA. 
Lemaire  described  Astrophytum 
prismaticum  and  included  Echinocactus 
osterias  and  several  other  Mexican 
species  in  the  new  genus  Astrophytum. 
Thus,  Echinocactus  asterias  Zuccarini 
became  Astrophytum  asterias 
(Zuccarini)  Lemaire.  Since  these  initial 
treatments,  various  taxonomic  experts 
have  placed  star  cactus  in  one  genus  or 
the  other.  The  Service  takes  no  position 
on  the  correct  generic  placement  of  star 
cactus,  but  will  use  the  name 
Astrophytum  asterias  because  of  its 
prevalence  in  most  current  horticultural 
cactus  literatxire. 

Astrophytum  asterias  is  a  small 
spineless  cactus.  It  is  disk-  or  dome- 
shaped,  2-15  cm  (1-6  in.)  across,  up  to 
7  cm  (3  in.)  tall,  brownish  or  dull  green, 
and  often  speckled  with  a  covering  of 
tiny  white  scales.  Vertical  grooves 
divide  the  main  body  into  eight  vaguely 
triangular  sections,  each  section  marked 
with  a  central  Une  of  circular 
indentations  filled  with  straw-colored  to 
whitish  wooly  hairs.  Flowers  are  yellow 
with  orange  centers,  and  up  to  about  5 


cm  (2  in.)  in  diameter.  Fruits  are  green 
to  grayisb-red,  about  1.25  cm  (0.5  in.) 
long,  oval,  and  fleshy  (Damude  and 
Poole  1990). 

Star  cactus  is  a  strikingly  attractive 
plant  that  has  been  a  favorite  in  the 
cactus  and  succulent  trade  for  many 
years.  Plants  are  easily  grown  from  seed 
and  propagation  techniques  have  been 
studied  in  detail  (Martin  et  al.  1971, 
Backeberg  1977,  Pilbean  1987,  Minnich 
and  Hutflesz  1991).  In  a  greenhouse 
environment,  plants  grown  from  seed 
are  consistently  hardier  and  more 
disease  resistant  than  plants  taken  from 
the  wild,  which  tend  to  be  highly 
sensitive  to  cold  and  excess  moistiue. 
Cultivated  plants  of  star  cactus  probably 
outnumber  those  in  the  wild  many 
times.  Despite  relatively  easy 
propagation  and  the  superior  quahty  of 
cultivated  plants  for  horticultural 
purposes,  field  collected  plants  of  star 
cactus  still  enter  the  commercial  market. 
In  a  recent  survey  of  the  cactus  trade  in 
Texas,  approximately  400  field  collected 
star  cactus  plants  were  found  at  one 
nursery  (Damude  and  Poole  1990). 

The  star  cactus  grows  at  low 
elevations  in  the  grasslands  and 
shrublands  of  the  Rio  Grande  Plains  or 
the  Tamaulipan  thorn  shrub.  Originally 
the  vegetation  in  this  area  was  likely  a 
subtropical  grassland,  perhaps  with 
scattered  trees.  Now,  because  of  fire 
suppression  and  severe  overgrazing, 
much  of  the  area  has  been  invaded  with 
thorny  shrub  and  tree  species.  The 
habitat  of  star  cactus  in  the  original 
grassland  is  unclear.  Today  the  species 
is  found  in  sparse,  fairly  open 
brushland.  It  is  n>ost  ofien  found  in  the 
partial  shade  of  other  plants  or  of  rocks 
growing  on  gravelly  saline  clays  or 
loams  overlaying  the  Tertiary  Catahoula 
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and  Frio  fiorautions.  The  Texas  site  is  in 
a  creek  drainage  (Itemude  and  Poole 
1990). 

Much  of  the  probable  native  habitat  of 
star  cactus  has  been  converted  to 
agriculture  or  improved  pasture.  In  the 
area  where  plants  presently  occur, 
pasture  improvement  is  done  by 
clearing  the  shrubs  and  then  planting 
buffel^ass  (Cenchrus  ciliaris).  The 
landscape  is.  therefore,  a  mosaic  of 
bu£felgrass  pasture  and  shrub  stands  of 
various  ages.  It  is  unlikely  that  star 
cactus  could  survive  this  land 
management  regime.  Much  of  the 
suitable  habitat  in  Mexico  has  been 
converted  to  com  fields  or  orange  groves 
(Sanchez-Mejorada,  et  al.  1986). 

Historically,  star  cactiis  occurred  in 
Cameron.  Hidalgo,  and  Starr  counties  in 
South  Texas,  and  the  adjacent  states  of 
Nuevo  Leon  and  Tamaulipas  in  Mexico. 
Presently,  star  cactus  is  known  from 
only  one  locality  in  Texas  and  one  in 
Tamaulipas.  bofii  privately  owned,  with 
otdy  ebovi  2.100  plants  known  in  the 
wild  (Damude  and  Poole  1990).  The 
Nuevo  Leoo  site  is  believed  to  have 
been  extirpated  by  collectors,  and  the 
Tamaulipas  site  has  been  reduced  to 
very  km  individuals  (Sanchez- 
Meiorada.  et  ai.  1986). 

Star  cactus  was  included  (under  the 
name  Echinocactus  asterias)  in  category 
2  in  the  September  27, 1985,  and 
February  21. 1990.  Federal  Re^ster 
notices  (50  FR  39S26  and  55  PR  6184) 
of  plants  under  review  for  threatened  or 
endangered  classification.  Category  2 
includes  tfaoca  taxa  for  whidi  there  is 
some  evidence  of  vulnerability,  but  for 
which  there  are  not  enough  data  to 
'  support  listing  proposals  at  the  time.  A 
status  report  on  star  cactus  was 
completed  December  1. 1990  (Damude 
and  Poole  1990).  This  report  provided 
sufficient  information  on  the  biological 
vulnerability  and  threats  to  star  cactiis 
to  support  a  category  1  status  and 
proposal  to  list  the  species  as 
endangered.  The  proposal  was 
published  in  the  Federal  Register  on 
October  9. 1992  (57  FR  46528).  A  notice 
to  reopen  the  comment  period  on  the 
proposal  was  published  in  the  Federal 
Reiser  on  F^ruary  12. 1993  (58  FR 
8249). 

Suamaiy  of  Comments  and 
Recommendatioiu 

In  die  October  9. 1992,  proposed  rule 
(57  FR  46528)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  mi^t  contribute  to  the 
development  of  a  final  rule.  A  notice 
reopening  the  comment  period  was 
published  on  February  12, 1993  (58  FR 
8249).  Appropriate  state  agencies. 


county  governments.  Federal  agencies, 
scientific  mganizations.  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  Newspaper 
notices  were  published  in  the  Monitor 
(McAllen,  Texas)  and  the  Starr  County 
To%vn  Crier  (Rio  Grande  City.  Texas)  on 
February  20. 1993,  and  February  24, 
1993.  respectively.  %vhich  invited 
general  public  comment. 

A  total  of  9  comments  were  received. 
Seven  commenters  supported  the 
listing.  Two  commenters  provided 
information  or  questioned  statements  in 
the  proposal  without  either  supporting 
or  opposing  the  listing.  Issues  raised  by 
commmiters  are  discussed  below. 

Issue:  One  commenter  expressed  the 
opinion  that  the  statement,  "In  Mexico 
today  the  plant  is  restricted  to  rockier 
sites  less  threatened  by  cultivation,  and 
these  sites  are  usually  heavily  grazed," 
implies  that  heavy  grazing  may  be 
beneficial  to  star  cactus  habitat. 

Response:  The  Service  finds  no 
evidence  that  heavy  grazing  benefits  star 
cactus  and  intended  the  statement  to 
illustrate  that  habitat  not  already 
destroyed  in  Mexico  is  still  threatened 
by  current  land  use  p)ractices.  The 
statement  has  been  modified  in  the  final 
rule  to  make  its  meaning  clearer. 

Issue:  The  same  commenter  expressed 
the  opinion  that  alteration  of  a  site  by 
mechanical  brush  control  may  enhance 
habitat  for  star  cactus  because  the 
proposed  nile  stated  that  brush  had 
been  mechanically  cleared  on  the  site  of 
the  Texas  population. 

fle$ponse:  Even  though  the  general 
area  of  the  Texas  pfipulation  was 
cleared  in  the  past,  it  is  uncertain  if  the 
small  area  presently  occupied  by  star 
cactus  was  cleared.  The  Service 
continues  to  believe  mechanical  brush 
clearing,  especially  followed  by 
introduction  of  nonnative  pasture 
grasses,  is  detrimental  to  star  cactus. 

Issue:  One  commenter  suggested 
additional  surveys  for  star  cactus  be 
done  in  southern  Texas  and  Mexico. 

Response:  The  Service  agrees 
additional  surveys  would  be  beneficial 
and  these  will  be  considered  in  the 
recovery  program  for  the  species. 

Issue:  One  commenter  noted  concerns 
that  commercial  cactus  growers  will 
cease  growing  star  cactus  if  listed 
because  of  permit  requirements.  This 
would  mean  growers  will  no  longer 
contribute  to  conservation  of  the  species 
through  its  greenhouse  propagation. 

Response:  Commercial  trade 
prohibitions  under  the  Act  apply  only  to 
interstate  commerce.  The  Service 
believes  few  states  other  than  Texas, 
where  the  species  is  native,  will  add  star 
cactus  to  their  endangered  plant  lists 
and  therefore  no  restrictions  on  trade  of 


greenhouse  propagated  plants  will  occur 
within  most  states.  Permits  for  interstate 
commerce  of  greenhouse  propagated 
plants  will  be  available  from  the 
Service.  Many  growers  already  have  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES)  permit  necessary  for 
international  commerce  and  they  will  be 
able  to  acquire  the  permit  required  by 
the  Act  with  httle  additional  effort.  The 
Service  believes  enough  growers  will 
acquire  permits  that  legal  trade  will  be 
able  to  fill  the  commercial  demand  for 
this  species. 

fssue;  The  same  commenter  requested 
the  final  rule  contain  language  to 
acknowledge  that  conserving  star  cactus 
means  protecting  and  reviving  its 
habitat  as  well  as  encouraging 
greenhouse  propagation  and 
distribution. 

Response:  The  Service  believes 
habitat  protection  and  management  is 
the  most  important  element  in 
conserving  tfiis  species.  Threats  to  star 
cactus  habitat  are  discussed  in  Factor  A 
of  the  "Summary  of  Factors  Affecting 
the  Species"  section  of  this  final  rule. 
Details  of  habitat  management  needs 
will  be  discussed  in  the  recovery  plan 
for  this  species.  The  Service  anticipates 
some  land  of  the  Lower  Rio  Grande 
Valby  National  Wildlife  Refuge  will  be 
suitable  for  star  cactus  habitat 
conservation  and  restoration. 

Issue:  Several  commenters  ofiiered 
information  about  star  cactus  or  offered 
to  provide  assistance  with  various 
aspects  of  the  species'  recovery. 

Response:  These  statements  are 
gratefully  acknowledged.  The  Service 
anticipates  the  participation  of  Federal. 
state,  and  local  agencies,  private 
organizations,  and  individual  citizens 
will  all  be  required  to  recover  this 
species.  All  groups  and  individuals  wiU 
be  given  the  opportunity  to  comment  on 
the  adequacy  of  recovery  tasks  before 
the  Star  Cactiu  Recovery  Plan  is 
finaUzed. 

Sommary  f^  Factors  Affecting  the 
species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  star  cactus  should  be  classified  as 
an  endangered  species.  Procedures 
found  at  section  4(a)(U  of  the  Act  (16 
U.S.C.  1531  etseq.)  and  regulations  (50 
CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  were  followed.  A  sp>ecies  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  of  more 
of  the  five  iactors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Astrophytum  asterias 
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(Zuccarini)  Lemaire  (star  cactus)  are  as 
follows: 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Several  common  range  management 
practices  threaten  the  present  habitat  of 
star  cactus.  Root-plowing  or  other 
mechanical  or  chemical  brush  clearing 
activities,  introduction  of  aggressive 
exotic  grass  species  such  as  buffelgrass, 
suppression  of  the  natural  fire  cycle, 
and  excessive  livestock  numbers  may  all 
destroy  or  significantly  alter  the  natural 
habitat  (Damude  and  Poole  1990).  Brush 
has  been  mechanically  cleared  in  the 
past  on  the  site  of  the  Texas  population, 
altering  the  habitat  and  f>ossibty 
destroying  many  plants.  Part  of  the 
Texas  population  is  bisected  by  a  paved 
road,  and  many  plants  may  have  been 
destroyed  during  construction.  Any 
potential  road  widening  would  present 
a  threat  to  the  population,  as  would  the 
management  practice  of  roadside 
pesticide  or  herbicide  use  (Damude  and 
Poole  1990).  Most  of  the  historic  range 
of  star  cactus  in  Mexico  no  longer 
contains  suitable  habitat  because  the 
natural  vegetation  has  been  destroyed 
and  the  land  is  under  cultivation  for 
oranges  or  com.  In  Mexico  today,  the 
plant  is  restricted  to  rockier  sites  less 
suitable  for  cultivation  and  these  sites 
are  threatened  by  overgrazing.  Observers 
have  noted  that  grazing  practices  are 
slowly  altering  the  natural  vegetation 
(Sanchez-Mejorada.  et  al.  1986). 

B.  Overutilization  for  Commercial, 
Becreotional,  Scientific,  or  Educational 
Purposes 

Star  cactus  is  highly  prized  by  cactus 
enthusiasts  for  its  rarity  and  unusual 
appearance.  Though  the  plant  has  been 
in  cultivation  since  the  1930's.  and 
propagated  material  is  available  for  sale, 
wild  collected  plants  remain  on  the 
market.  A  recent  survey  of  the  cactus 
trade  in  Texas  revealed  400  field-dug 
specimens  of  star  cactus  at  a  Texas 
nursery,  these  presumably  from  Mexico. 
In  addition  to  its  desirability  for 
horticultural  collections,  the  plant  has 
been  reported  to  be  used  as  a 
hallucinogen  and  to  be  actively  sought 
in  the  wild  for  this  purpose  (E.  Haner, 
Soil  Conservation  Siervice,  Hebbronville, 
Texas,  in  litt.  1992).  The  one  known 
population  in  Nuevo  Leon,  Mexico,  is 
believed  to  be  extirpated  due  to 
collecting.  The  known  population  in 
Tamaulipas,  Mexico,  had  many  large 
individuals  up  to  15  cm  (6  in.)  in 
diameter  in  1978,  but  when  visited  in 
1985  no  plants  remained  over  7  cm  (3 
in.)  in  diameter,  and  fewer  than  100 
individuals  could  be  found  in  an 


extensive  search  (Sanchez-Mejorada.  et 
al.  1986).  Fewer  than  2,100  individuals 
are  known  in  the  wild  (Damude  and 
Poole  1990). 

C.  Disease  or  Predation 

Occasionally  plants  in  deteriorated 
condition  have  been  observed,  but 
disease  has  not  been  confirmed  in  the 
known  populations.  No  evidence  of 
predation  has  been  noted  (Damude  and 
Poole  1990). 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Commercial  trade  in  field  collected 
material  of  star  cactus  is  not  presently 
prohibited  in  the  United  States  by 
Federal  or  Texas  State  law.  Star  cactus 
is  listed  in  Appendix  1  of  CITES  (50  CFR 
23.23).  but  protection  under  this  treaty 
is  limited  to  international  trade.  Mexico 
also  has  laws  prohibiting  the  export  of 
its  native  cacti.  However,  enforcement 
of  Mexican  export  laws  and  CITES 
protections  in  this  near-border  area  can 
be  difficult.  Listing  under  the  Act  would 
provide  protection  by  prohibiting 
interstate  commerce  in  this  species 
without  a  permit,  and  would  make  it  a 
Federal  violation  to  collect  this  plant  in 
knowing  violation  of  any  state  law  or 
regulation,  including  state  criminal 
trespass  law. 

£.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

With  fewer  than  2,100  individuals 
known  in  two  populations,  the  species 
may  be  vulnerable  to  extinction  because 
of  lowered  viability  and  genetic 
variability  in  the  wild. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  star  cactus  as 
endangered.  The  status  of  endangered  is 
appropriate  because  of  the  species' 
hmited  distribution,  low  population 
numbers,  and  imminent  threats  of 
collecting  and  habitat  destruction. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  to  the  maximum 
extent  prudent  and  determinable,  that 
the  Secretary  designate  critical  habitat  at 
the  time  a  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  presently  prudent  for  this  species. 
As  discussed  under  Factor  B  in  the 
"Summary  of  Factors  Affecting  the 
Species",  star  cactus  is  threatened  by 
taking,  an  activity  difficult  to  prevent 
and  only  regulated  by  the  Act  with 


respect  to  plants  in  cases  of  (1)  removal 
and  reduction  to  possession  of  listed 
plants  from  lands  under  Federal 
jurisdiction,  or  their  malicious  damage 
or  destruction  on  such  lands;  and  (2) 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  in  Knowing 
violation  of  any  state  law  or  regulation, 
including  state  criminal  trespass  law. 
Such  provisions  are  difficult  to  enforce, 
and  publication  of  critical  habitat 
descriptions  and  maps  would  make  star 
cactus  more  vulnerable  and  increase 
enforcement  problems.  All  involved 
parties  and  principal  landowners  have 
been  notified  of  the  location  and 
importance  of  protecting  this  species' 
habitat.  Protection  of  this  species' 
habitat  will  be  addressed  through  the 
recovery  process  and  through  the 
section  7  jeopardy  standard.  Therefore, 
it  would  not  now  be  prudent  to 
determine  critical  habitat  for  star  cactus. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  state,  and  private  agencies, 
groups,  and  individuals.  The  Ad 
provides  for  possible  land  acquisition 
and  cooperation  with  the  states  and 
authorizes  recovery  plans  for  all  listed 
species.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
plants  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeoftardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Some  Federal  actions  that  may  affect 
this  species  include  soil  conservation 
and  range  improvement 
recommendations  by  the  Soil 
Conservation  Service  to  private 
landowners,  the  funding  of  these 
activities  by  the  Agricultural 
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Stabilization  and  Conservation  Service, 
and  the  registration  of  herbicides  and 
pesticides  for  rangeland  use  by  the 
Environmental  Protection  Agency. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 
17.62.  and  17.63  set  forth  a  series  of 
general  prohibitions  and  exceptions  that 
apply  to  all  endangered  plants.  All 
prohibitions  of  section  9(a)(2)  of  the  Act. 
implemented  by  50  CFR  17.61.  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
this  species  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  the  species  from  areas  under 
Federal  jurisdiction.  In  addition,  for 
listed  plants,  the  1988  amendments 
(Pub.  L.  100-478)  to  the  Act  prohibit  the 
malicious  damage  or  destruction  on 
Federal  lands  and  the  removal,  cutting, 
digging  up.  or  damaging  or  destroying  of 
listed  plants  in  knowing  violation  of  any 
state  law  or  regulation,  including  state 
criminal  trespass  law.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  state  conservation  agencies. 
The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  endangered  species 
under  certain  circumstances. 

Star  cactus  is  a  popular  species  with 
cactus  and  succulent  enthusiasts  and 
considerable  commercial  trade  exists. 
The  vast  majority  of  trade  involves 
plants  artificially  propagated  horn  seed. 
Ho%vever.  some  Held  collected  plants  are 
also  being  offered  for  sale  (Damude  and 
Poole  1990).  Requests  for  copies  of  the 
regulations  on  listed  plants  and 
inquiries  regarding  prohibitions  and 
permits  may  be  addressed  to  the  O^ice 
of  Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  4401  N.  Fairfax  Drive, 


room  432.  Arlington.  VA  22203  (703/ 
358-2104.  FAX  703/358-2281). 

Astrophytum  asterias  was  included  in 
Appendix  II  of  CITES  (50  CFR  23.23)  on 
July  1. 1975:  it  was  transfered  to 
Appendix  I  effective  October  22, 1987 
(52  FR  35743;  September  23. 1987).  The 
effect  of  including  Astrophytum  asterias 
in  Appendix  I  is  that  both  export  and 
import  permits  are  generally  required 
before  international  shipment  may 
occur.  Such  shipment  is  strictly 
regulated  by  CITES  party  nations  to 
prevent  effects  that  may  be  detrimental 
to  the  species'  survival.  Generally,  the 
import  or  export  cannot  be  allowed  if  it 
is  for  primarily  commercial  purposes.  If 
plants  are  certified  as  artificially 
propagated,  however,  international 
shipment  requires  only  export 
documents  under  CITES,  and 
commercial  shipments  may  be  allowed. 

National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining 
the  Service's  reasons  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25,  1983 
(48  FR  49244). 

References  Qted 

Backebeig,  C.  1977.  Cactus  Lexicon. 
Blandford  Press,  Poole,  Dorset,  United 
Kingdom. 

Damude.  N.  and  ).  Poole.  1990.  Status 
Reptort  on  Echinocactus  asterias 
{=Astrophytum  asterias).  U.S.  Fish  and 
Wildlife  Service,  Albuquerque,  New  Mexico. 

Lemaire,  QA.  1888.  Les  cactees.  Librairie 
Agricole  de  la  Maison  Rustique,  Paris. 

Martin,  M.J.,  PR.  Chapman,  and  H.A. 
Auger.  1971.  Cacti  and  their  cultivation. 
Winchester  Press,  New  York. 


MinnicK,  W.S.  and  F.  Hutflesz.  1991.  Cacti 
and  succulents  for  the  amateur.  Cactus  and 
Succulent  journal  (U.S.)  63:122-123. 

Pilbean.  I.  1987.  Cacti  for  the  connoisseur. 
A  guide  for  growers  and  collectors.  Timber 
Press,  Portland.  Oregon. 

Sanchez-Mejorada.  H.E.  Anderson.  N. 
Taylor,  and  R.  Taylor.  1986.  Succulent  plant 
conservation  studies  and  training  in  Mexico. 
World  Wildlife  Fund.  Washington,  DC. 

Zuccarini.  |.G.  1845.  Act.  acad.  monagr 
Echinocactus  asterias  Abb.  Bayer.  AKad. 
Wiss.  Munchen4(2):13. 

Authors 

The  primary  authors  of  this  final  rule 
are  Angela  Brooks  and  Tim  Cooper  (see 
ADDRESSES  section),  and  Kathryn 
Kennedy.  U.S.  Fish  and  Wildlife 
Service,  Austin  Ecological  Services 
Field  Office,  611  East  6th  Street.  Austin. 
Texas  78701. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and  record- 
keeping requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17.  subchapter  B  of 
chapter  I.  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625. 100  Stat.  3500:  unless  otherwise  noted. 

2.  Amend  §  17.12(h)  by  adding  the 
following  entry,  in  alphabetical  order 
under  the  family  Cactaceae.  to  the  List 
of  Endangered  and  Threatened  Plants. 

f  17.12    Endangered  and  ttireatened  plants. 

•         •         *         •         * 

(h)«  •  • 


Species 


Scientific  name 


Comnxm  name 


Histonc  range 


Status      When  listed 


Cntical  tiabt- 
tat 


Special 
mles 


Cactaceae — Cactus  family: 


Astrophytum  asterias  (>    Star  cactus 
Echirmcactus  asterias). 


U.SA  (TX);  Mexico E 


521 


NA 


NA 


Dated:  September  29. 1993. 
Rkkard  N.  Smith. 

Acting  Director,  Fish  and  WildUfe  Service. 
[FR  Doc  93-25433  Filed  10-15-93;  8:45  am) 
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ENVIRONMEKTAL  PROTECTION 
AGENCY 

lOPPTS-OieS;  FftL-46S0-31 

Premanulacture  Notices;  Monthly 
Status  Report  for  July  1993 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

summary:  Section  5(d)(3)  of  the  Toxic 
Substance  Control  Act  (TSCA)  requires 
EPA  to  issue  a  list  in  the  Federal 
Register  each  month  reporting  the 
premanufacture  notices  (PMNs)  and 
exemption  requests  pending  before  the 
Agency  and  the  PMNs  and  exemption 
requests  for  which  the  review  period 
has  expired  since  publication  of  the  last 
monthly  summary.  This  is  the  report  for 
July  1993. 

Nonconndential  portions  of  the  PMNs 
and  exemption  request  may  be  seen  in 
the  TSCA  Nonconfidential  Information 
Center,  (NCIC)  ETG-102  at  the  address 
below  between  8  a.m.  and  noon  and  1 
p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

AOOnESSES:  Written  comments, 
identified  with  the  document  control 
number  "lOPPTS-SSiegr'  and  the 
specific  PMN  and  exemption  request 
number  should  be  sent  to:  Document 
Control  Office  (7407).  Office  of 
Pollution  Prevention  and  Toxics. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Rm.  ETG-099.  Washington. 
DC  20460.  (202)  260-1532. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director. 
Environmental  Assistance  EMvision 
(7408),  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency.  Pm.  E-545,  401  M  St.,  SW.. 
Washington.  DC  20460.  (202)  260-3725. 

SUPP1.EMEKTARY  INFORMATION:  The 
monthly  status  report  published  in  the 
Federal  Register  as  required  under 
section  5(d)(3)  of  TSC\  (90  Stat.  2012 
(15  U.S.C.  2504).  will  identify:  (a)  PMNs 
received  during  July  :  (b)  PMNs  received 
previously  and  still  under  review  at  the 
end  of  July:  (c)  PMNs  for  which  the 
notice  review  p>eriod  has  ended  during 
July:  (d)  chemical  substances  for  which 
EPA  has  received  a  notice  of 
commencement  to  manufacture  during 
July;  and  (e)  PMNs  for  which  the  review 
period  has  been  suspended.  Therefore, 
the  July  1993  PMN  Status  Report  is 
being  published. 

List  of  Subjects 
Environmental  protection. 


Dated:  October  8. 1993. 
Tnmky.Cmmar, 

Acting  Director,  tnformotion  hkuugeawai 
Division.  Office  of  Pollution  Prmfention  ond 
Toxics. 

Premanufacture  Notice  MoaAhly  Status 
Report  for  July  1993. 

I.  200  Prx'mHntifiwture  notit-**  and 
p.X(>mpt><>n  rtHitifHts  rvn^ivrd  during  the 
ntonth: 


PMN  No. 

P  93-1176 
P 93-1223 
P  93-1227 
P  93-1231 
P 93-1235 
P  93-1239 
P 93-1243 
P  93-1247 
P  93-1251 
P  93-1255 
P  93-1259 
P 93-1263 
P  93-1267 
P  93-1271 
P  93-1275 
P 93-1279 
P  93-1283 
P  93-1287 
P  93-1291 
P  93-1295 
P  93-1299 
P 93-1303 
P  93-1307 
P  93-1311 
P  93-1315 
P  93-1319 
P  93-1323 
P 93-1327 
P  93-1331 
P  93-1336 
P 93-1340 
P  93-1344 
P9»-134a 
P  93-1352 
P 93-1356 
P 93-1380 
P  93-1364 
P  93-1368 
P 93-1372 
P 93-1376 
P  93-1380 
P  93-1384 
P  93-1389 
P 93-1393 

Y  93-0171 

Y  93-0175 

Y  93-0179 

Y  93-0183 

Y  93-0187 

Y  93-0191 


P  93-1188 
P  93-1224 
P  93-1228 
P  93-1232 
P  93-1236 
P  93-1240 
P  93-1244 
P  93-1248 
P  93-1252 
P  93-1258 
P  93-1260 
P  93-1264 
P  93-1268 
P  93-1272 
P  93-1276 
P  93-1280 
P  93-1284 
P  93-1288 
P  93-1292 
P 93-1296 
P 93-1300 
P93-1304 
P  93-1308 
P  93-1312 
P  93-1316 
P  93-1320 
P  93-1324 
P  93-1328 
P  93-1332 
P  93-1337 
P  93-1341 
P  93-1345 
P  93-1349 
P  93-1353 
P  93-1357 
P  93-1361 
P  9^-1365 
P  93-1369 
P  93-1373 
P  93-1377 
P  93-1381 
P  93-1386 
P  93-1390 
P  93-1394 

Y  93-0172 

Y  93-0176 
Y93-O180 

Y  93-0184 

Y  93-0188 

Y  93-0192 


P 93-1221 
P  93-1225 
P  93-1229 
P 93-1233 
P  93-1237 
P  93-1241 
P  93-1245 
P  93-1349 
P  93-1253 
P 93-1257 
P  93-1261 
P  93-1265 
P 93-1269 
P  93-1273 
P  93-1277 
P 93-1281 
P  93-1285 
P 93-1289 
P 93-1293 
P 93-1297 
P  93-1301 
P 93-1305 
P  93-1309 
P  93-1313 
P  93-1317 
P  93-1321 
P  93-1325 
P  93-1329 
P  93-1334 
P  93-1338 
P  93-1342 
P  93-1346 
P  93-1350 
P  93-1354 
P  93-1358 
P  93-1362 
P 93-1366 
P  93-1370 
P  93-1374 
P  93-1378 
P  93-1382 
P 93-1387 
P  93-1391 
P  93-1396 

Y  93-0173 

Y  93-0177 

Y  93-0181 

Y  93-0185 

Y  93-0189 

Y  93-0193 


P  93-1222 
P 93-1228 
P 93-1230 
P  93-1234 
P  93-1238 
P  93-1242 
P  93-1246 
P  9^-1250 
P  93-1254 
P  93-1258 
P 93-1262 
P  93-1286 
P  93-1270 
P  93-1274 
P  93-1278 
P  93-1282 
P  93-1286 
P  93-1290 
P 93-1294 
P 93-1298 
P  93-1302 
P  93-1306 
P 93-1310 
P 93-1314 
P  93-1318 
P9»-1322 
P 93-1320 
P  93-1330 
P 93-1335 
P 93-1339 
P  93-1343 
P  93-1347 
P  93-1351 
P  93-1355 
P  93-1359 
P 93-1363 
P  93-1367 
P 93-1371 
P  93-1375 
P  93-1379 
P 93-1383 
P 93-1388 
P  93-1392 
P  93-1397 

Y  93-0174 

Y  93-0178 

Y  93-0182 

Y  93-0186 

Y  93-0190 

Y  93-0194 


II.  201  Prt'inanufartiire  notii-eii  rvr^ivwl 
pr«>\i<M)sly  and  sitiW  und^r  n'vi«>w  at  the  end 

ofthf  IIH>l>th: 


P  89-0963 
P  90-0550 
P  90-0608 
P  90-1592 
P  91-0619 
P  91-0914 
P 91-0941 
P  91-1015 
P  91-1324 
P 92-0003 
P 92-0048 
P  92-0477 
P  92-0692 
P  92-0919 
P  92-1255 
P  92-1298 
P 92-1337 
P  92-1369 
P  93-0014 
P93-0094 
P  93-0204 
P  93-0227 
P  93-0253 
P  93-0257 
P  93-0313 
P  93-0339 
P  93-0362 
P  93-0438 
P  93-0498 
P  93-0532 
P  93-0568 
P  93-0627 
P  93-0698 
P  93-0720 
P  93-0724 
P  93-0732 
P  93-0761 
P  93-0855 
P 93-0880 
P 93-0937 
P93-0964 
P  93-1026 
P  93-1043 
P  93-1074 
P  93-1111 
P  93-1183 


P  89-1038 
P  90-0558 
P  90-1358 
P  90-1840 
P  91-0689 
P 91-0915 
P  91-1009 
P 91-1131 
P  91-1386 
P  92-0031 
P  92-0314 
P  92-0478 
P  92-0714 
P  92-1003 
P  92-1294 
P  92-1307 
P  92-1345 
P  92-1489 
P  93-0017 
P 93-0126 
P  93-0212 
P 93-0250 
P 93-0254 
P  93-0277 
P 93-0314 
P 93-0343 
P93-0364 
P 93-0458 
P  93-0505 
P  93-0533 
P  93-0572 
P  93-0633 
P  93-0699 
P  93-0721 
P  93-0725 
P  93-0733 
P93-0832 
P 93-0856 
P  93-0881 
P 93-0953 
P  93-0987 
P  93-1027 
P  93-1047 
P  93-1082 
P  93-1119 


P 90-0158 
P  90-0564 
P  90-1422 
P  91-0043 
P  91-0809 
P  91-0939 
P  91-1010 
P  91-1206 
P  91-1394 
P  92-0032 
P  92-0343 
P  92-0606 
P  92-0787 
P  92-1125 
P  92-1295 
P  92-1308 
P  92-1352 
P  92-1503 
P 93-0040 
P  93-0168 
P  93-0213 
P  93-0251 
P  93-0255 
P  93-0282 
P  93-0315 
P93-0352 
P 93-0374 
P 93-0480 
P93-O507 
P  93-0553 
P  93-0578 
P 93-0652 
P 93-0701 
P  93-0722 
P  93-0726 
P 93-0734 
P 93-0853 
P 93-0857 
P 93-0896 
P  93-0955 
P  93-1024 
P  9^1028 
P  93-1069 
P 93-1096 
P 93-1166 


P 90-0263 
P 90-0581 
P  90-1527 
P  91-0572 
P 91-0818 
P  91-0940 
P  91-1014 
P 91-1210 
P  91-1409 
P 92-0033 
P  92-0344 
P 92-0649 
P 92-0804 
P  92-1222 
P  92-1296 
P  92-1324 
P  92-1364 
P  92-1504 
P 93-0066 
P 93-0177 
P  93-0215 
P  93-0252 
P 93-0256 
P  93-0307 
P 93-0316 
P93-0353 
P  93-037S 
P 93-0483 
P 93-0512 
P  93-0555 
P  93-0603 
P  93-0658 
P  93-0718 
P  93-0723 
P  93-0731 
P  93-0735 
P  93-0854 
P  93-0858 
P  93-0936 
P  93-0959 
P  93-1025 
P  93-1039 
P  93-1071 
P  93-1108 
P 93-1180 


PMN  No. 

P  84-0660 
P8&-0066 
P  88-0999 
P  86-1982 
P  86-2518 


P  84-0704 
P 86-1315 
P  88-1937 
P 86-1984 
P  89-0721 


P  85-0619 
P  87-0323 
P  88-1938 
P  88-1985 
P  89-0775 


P 85-0941 
P  86-0996 
P  88-1980 
P  88-2484 
P  89-0867 


III.  193  PrvmHrnifai'turp  nottwH  and 
exemption  rvqu«it  for  whi*4i  the  notin;  review 
period  has  end«>d  during  the  month. 
(Hxpj  ration  of  the  notioe  review  p«'riod  d««« 
not  liignify  that  the  eheroieal  has  been  atkied 
to  the  Inventory). 

PMN  No. 


P  90-0372 
P  93-0186 
P  93-0190 
P  93-0552 
P  93-0750 
P  93-0754 
P  93-0758 
P  93-0789 
P  93-0793 
P  93-0797 
P  93-0801 
P  93-0805 
P  93-0809 
P  93-0813 
P  93-0817 
P  93-0821 
P  93-0825 
P  93-0829 
P  93-0833 
P  93-0837 
P93-0841 


P  91-0659 
P  93-0187 
P  93-0333 
P  93-0747 
P  93-0751 
P  93-0755 
P  93-0759 
P  93-0790 
P  93-0794 
P  93-0798 
P  93-0802 
P  93-0806 
P  93-0810 
P  93-0814 
P  93-0818 
P  93-0822 
P  93-0826 
P  93-0830 
P93-0834 
P 93-0838 
P  93-0842 


P  93-0184 
P93-0188 
P 93-0360 
P  93-0748 
P  93-0752 
P  93-0756 
P  93-0760 
P  93-0791 
P  93-0795 
P 93-0799 
P 93-0803 
P93-O807 
P  93-0811 
P 93-0815 
P  93-0819 
P93-0823 
P  93-0827 
P  93-0831 
P  93-0835 
P93-0839 
P  93-0843 


P  93-0185 
P  93-0189 
P 93-0418 
P  93-0749 
P  93-0753 
P  93-0757 
P  93-0788 
P  93-0792 
P  93-0796 
P  93-0800 
P 93-0804 
P  93-0808 
P 93-0812 
P 93-0816 
P 93-0820 
P 93-0824 
P 93-0828 
P  93-0832 
P  93-0836 
P 93-0840 
P 93-0844 
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P 93-0643 
P  93-0849 
P93-0S53 
P  93-0857 
P  93-0601 
P93-0W5 

P93-oae9 

P 93-0873 
P 93-0877 
P93-0883 


P  93-0846 
P93-06S0 
P  93-0654 
P  93-0658 
P  93-0862 
P93-0866 
P 93-0870 
P 93-0874 
P 93-0878 
P 93-0884 


P  93-0647 
P 93-0851 
P 93-0855 
P  93-0859 
P  93-0863 
P  93-0867 
P  93-0871 
P  93-0875 
P  93-0879 
P  93-0885 


P 93-0848 
P 93-0652 
P  93-0856 
P  93-0860 
P  93-0864 
P  93-0868 
P 93-0872 
P 93-0876 
P 93-0882 
P  93-0886 


P  93-0887 
P  93-0891 
P  93-0895 
P  93-0900 
P  93-0904 
P  93-0908 
P  93-0912 
P  93-0916 
P 93-0920 
P  93-0924 


P93-0868 
P  93-0692 
P  93-0897 
P  93-0901 
P  93-0905 
P  93-0909 
P  93-0913 
P  93-0917 
P  93-0921 
P 93-0925 


P 93-0889 
P  93-0893 
P  93-0898 
P  93-0902 
P93-0906 
P  93-0910 
P  93-0914 
P 93-0918 
P  93-0922 
P  93-0926 


P 93-0890 
P 93-0894 
P 93-0899 
P 93-0903 
P 93-0907 
P 93-0911 
P 93-0915 
P 93-0919 
P  93-0923 
P 93-0927 


P  93-0928 
P  93-0932 
P  93-0938 
P  93-0942 
P  93-0946 
P  93-0951 

Y  93-0167 

Y  93-0171 


P 93-0929 
P  93-0933 
P 93-0939 
P 93-0943 
P  93-0947 
P 93-1003 
Y  93-0168 


P  93-0930 
P  93-0934 
P  93-0940 
P  93-0944 
P  93-0948 

Y  93-0165 

Y  93-0169 


P  93-0931 
P 93-0935 
P  93-0941 
P  93-0945 
P  93-0949 

Y  93-0166 

Y  93-0170 


IV.  9  Chemical  Substances  for  Which  EPA  Has  Received  Notices  of  COMMENCEMEhrr  To  Manufacture. 


PMN  No. 


P  88-0219 
P  89-0963 
P  90-0667 
P  90-0668 

P  91-0129 
P  91-0660 
P92-0343 
P  92-0344 

Y  92-0171 
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July  28,  1992. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatttutaa  of  Healtti 

Recombinant  DNA  Raaaarch:  Actions 
Under  the  Guidelines 

AGENCY:  National  Institutes  of  Health, 
PHS.  DHHS. 

ACTION:  Notice  of  Actions  Under  the 
NTH  Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules. 

SUMMARY:  This  notice  sets  forth  eight 
actions  to  be  taken  by  the  Director, 
National  Institutes  of  Health  (NIH), 
under  the  May  7, 1986.  NIH  Guidelines 
for  Research  Involving  Recombinant 
DNA  Molecules  (51  FR  16958). 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  can  be  obtained 
from  Dr.  Nelson  A.  Wivel.  Director, 
Office  of  Recombinant  DNA  Activities 
(ORDA).  Office  of  Science  Policy  and 
Technology  Transfer,  National  Institutes 
of  Health.  Building  31.  room  4B11. 
Bethesda.  Maryland  20892,  (301)  496- 
9838. 

SUPPI^MENTARY  INFORMATION:  Today 
eight  actions  are  being  promulgated 
under  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules. 
These  eight  proposed  actions  were 
published  for  comment  in  the  Federal 
Register  of  February  12.  1993  (58  FR 
8500)  and  August  18, 1993  (58  FR 
44098),  and  reviewed  and 
recommended  for  approval  by  the  NIH 
Recombinant  DNA  Advisory  Committee 
(RAC)  at  its  meetings  on  March  1-2, 
1993.  and  September  9-10. 1993. 

I.  Background  Information  and 
Decisions  on  Actions  Under  the  NIH 
Guidelines 

A.  Major  Amendment  to  Appendix  D- 
XXVU  to  the  NIH  Guidelines 

On  July  9,  1993,  Drs.  Philip  Greenberg 
and  Stanley  R.  Riddell  of  the  Fred 
Hutchinson  Cancer  Research  Center, 
Seattle.  Washington,  indicated  their 
intention  to  submit  a  major  amendment 
to  their  human  gene  transfer  protocol  to 
the  Recombinant  DNA  Advisory 
Committee  for  formal  review  and 
approval.  The  request  was  to  treat  an 
additional  15  patients  who  do  not  have 
acquired  immunodeficiency  syndrome- 
related  lymphoma  and  who  are  not 
undergoing  autologous  bone  marrow 
transplantation. 

The  current  protocol  is  entitled:  A 
Phase  I  Study  of  Cellular  Adoptive 
Immunotherapy  Using  Genetically 
Modified  CDS*  HIV-Specific  T  Cells  for 
HTV-Seropositive  Patients  Undergoing 
Allogeneic  Bone  Marrow  Transplant. 
The  initial  protocal  was  approved  by  the 


NIH  Director  on  April  17, 1992.  and 
published  in  the  Federal  Register  on 
April  22, 1992  (57  FR  14775). 

Appendix  D-XXVII  currently  reads: 

"Dr.  Philip  D  Greenberg  of  tJie 
University  of  Washington.  Seattle. 
Washington,  can  conduct  gene  transfer 
experiments  on  up  to  15  HIV 
seropositive  patients  undergoing 
allogeneic  bone  marrow  transplantation 
for  non-Hodgkin's  lymphoma  to 
evaluate  the  safety  and  efficacy  of  HIV- 
specific  cytotoxic  T  lymphocyte  (CTL) 
therapy.  CTL  will  be  transduced  with  a 
retroviral  vector  (HyTK)  encoding  a 
geae  that  is  a  fusion  product  of  the 
hygromycin  phosphotransferase  gene 
(HPH)  and  the  herpes  simplex  virus 
thymidine  kinase  (HSV-TK)  gene.  This 
vector  will  deliver  both  a  marker  gene 
and  a  suicide  gene  in  these  T  cell  clones 
in  the  event  that  patients  develop  side 
effects  as  a  consequence  of  CTL  therapy. 
Data  will  be  correlated  over  time, 
looking  at  multiple  parameters  of  HIV 
disease  activity.  The  objectives  of  these 
studies  include  evaluating  the  safety 
and  toxicity  of  CTL  therapy, 
determining  the  duration  of  in  vivo 
survival  of  HlV-specific  CTL  clones,  and 
determining  if  ganciclovir  therapy  can 
eradicate  genetically  modified, 
adoptively  transferred  CTL  cells." 

Tiie  amended  protocol  is  entitled: 
Phase  I  Study  to  Evaluate  the  Safety  of 
Cellular  Adoptive  Immunotherapy  using 
Genetically  Modified  CD8-t-  HIV- 
Specific  T  Cells  in  HIV  Seropositive 
Individuals.  This  request  was  published 
for  comment  in  the  Federal  Register  of 
August  18. 1993  (58  FR  44098). 

Tne  protocol  was  reviewed  and 
recommended  approval  during  the  RAC 
meeting  of  September  9-10, 1993,  by  a 
vote  of  16  in  favor,  0  opposed,  and  2 
abstentions. 

The  following  section  may  be 
amended  as  follows: 

"Appendix  D-XXVII. 

"Drs.  Philip  Greenberg  and  Stanley  R. 
Riddell  of  the  Fred  Hutchinson  Cancer 
Research  Center,  Seattle,  Washington, 
may  conduct  gene  transfer  experiments 
on  15  human  immunodeficiency  virus 
(HIV)  seropositive  patients  (18-45  years 
old)  undergoing  allogeneic  bone  marrow 
transplantation  for  non-Hodgkin's 
lymphoma  and  15  HIV-seropositive 
patients  (18-50  years  old)  who  do  not 
have  acquired  immunodeficiency 
syndrome  (AIDS) -related  lymphoma  and 
who  are  not  undergoing  bone  marrow 
transplantation  to  evaluate  the  safety 
and  efficacy  of  HlV-specific  cytotoxic  T 
lymphocyte  (CTL)  therapy.  CTL  will  be 
transduced  with  a  retroviral  vector 
(HyTK)  encoding  a  gene  that  is  a  fusion 
product  of  the  hygromycin 
phosphotransferase  gene  (HPH)  and  the 


herpes  simplex  virus  thymidine  kinase 
(HSV-TK)  gene.  This  vector  will  deliver 
both  a  marker  gene  and  an  ablatable 
gene  in  these  T  cell  clones  in  the  event 
that  patients  develop  side  effects  as  a 
consequence  of  CTL  therapy.  Data  will 
be  correlated  over  time,  looking  at 
multiple  parameters  of  HIV  disease 
activity.  The  objectives  of  these  studies 
include  evaluating  the  safety  and 
toxicity  of  CTL  therapy,  determining  the 
duration  of  in  vivo  survival  of  HIV- 
specific  CTL  clones,  and  determining  if 
ganciclovir  therapy  can  eradicate 
genetically  modified,  adoptively 
transferred  CTL  cells." 

I  accept  this  recommendation,  and 
Appendix  D-XXVII  of  the  NIH 
Guidelines  will  be  amended 
accordingly. 

B.  Addition  of  Appendix  D-LVII  to  the 
NIH  Guidelines 

In  a  letter  dated  December  17.  1992, 
Drs.  Richard  C.  Boucher  and  Michael  R. 
Knowles  of  the  University  of  North 
Carolina.  Chapel  Hill,  North  Carolina, 
indicated  their  intention  to  submit  a 
human  gene  therapy  protocol  to  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval.  The 
title  of  this  protocol  is:  Gene  Therapy 
for  Cystic  Fibrosis  Using  El  Deleted 
Adenovirus:  A  Phase  I  Trial  in  the  Nasal 
Cavity.  This  request  was  published  for 
comment  in  the  Federal  Register  of 
February  12, 1993  (58  FR  8500). 

The  protocol  was  reviewed  and 
recommended  for  approval  during  the 
RAC  meeting  of  March  1-2, 1993,  by  a 
vote  of  16  in  favor,  0  opposed,  and  1 
abstention.  Approval  of  this  protocol 
was  contingent  on  the  following 
stipulation:  the  investigators  must 
submit  a  letter  of  resolution  regarding 
the  correct  sequence  of  the  cystic 
fibrosis  transmembrane  conductance 
regulator  (CFTR)  gene. 

On  June  25, 1993,  Dr.  James  Wilson  of 
the  University  of  Pennsylvania  Medical 
Center.  Philadelphia,  Pennsylvania, 
provided  information  to  fulfill  the 
stipulation  requirement.  On  September 
10, 1993,  Dr.  Boucher  provided 
additional  materials  as  requested  by  the 
primary  reviewers.  These  materials  were 
reviewed  by  primary  reviewers  of  the 
protocol,  end  it  was  determined  that  the 
stipulations  of  the  RAC  were  met.  The 
following  section  may  be  added  to 
Appendix  D: 

■Appendix  D-LVIL 

"Drs.  Richard  C.  Boucher  and  Michael 
R.  Knowles  of  the  University  of  North 
Carolina.  Chapel  Hill,  North  Carolina, 
may  conduct  experiments  on  9  patients 
(18  years  old  or  greater)  with  cystic 
fibrosis  to  test  for  the  safety  and  efficacy 
of  an  El-deleted  recombinant  adenovirus 
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containing  the  cystic  fibrosis 
transmembrane  conductance  regulator 
(CFTR)  cDNA.  Ad.CB-CFTR  A  single 
dose  of  10".  3x109  or  10>>  pfu/ml  %vill  be 
administered  to  the  nasal  cavity  of  3 
patients  in  each  dose  group.  Patients 
will  be  monitored  by  nasal  lavage  and 
biopsy  to  assess  safety  and  restoration  of 
normal  epithelial  function." 

I  accept  this  recommendation,  and 
Apoendix  D-LVII  of  the  NIH  Guidelines 
will  be  added  accordingly. 

C.  Addition  of  Appendix  D-LVm  to  the 
NIH  Guidelines 

In  a  letter  dated  September  9, 1992, 
Dr.  Joyce  A.  O'Shaughnessy  of  the 
National  Institutes  of  HealUi,  Bethesda, 
Maryland,  indicated  her  attention  to 
submit  a  human  gene  therapy  protocol 
to  the  Recombinant  DNA  Advisory 
Committee  for  formal  review  and 
approval.  The  title  of  this  protocol  is: 
Retroviral  Mediated  Transfer  of  the 
Human  Multi-Drug  Resistance  Gene 
(MDR-1)  into  Hematopoietic  Stem  Cells 
During  Autologous  Transplantation  after 
Intensive  Chemotherapy  for  Breast 
Cancer. 

During  the  December  3-4, 1992, 
Recombinant  DNA  Advisory  Committee 
meeting,  the  protocol  was  deferred  until 
the  investigators  submitted  the 
following  for  full  RAC  review:  (1)  Data 
demonstrating  that  human  CD34(+)  cells 
can  be  transduced  in  vitro  with  the 
actual  vector  that  will  be  used  for  the 
human  clinical  protocol,  (2)  a 
description  of  the  methods  that  will  be 
used  to  monitor  gene  expression  in  bone 
maiTow  and  tumor  cells,  and  (3)  a 
description  of  the  endpoint  for 
determining  bone  marrow  recovery,  i.e., 
comparison  of  gene  amphfication  and 
the  rate  of  polymorphonuclear 
leukocyte  recovery  following  taxol 
administration. 

On  July  14, 1993,  Dr.  O'Shaughnessy 
resubmitted  a  human  gene  therapy 
protocol  for  RAC  review  and  approval. 
This  request  was  published  for 
comment  in  the  Federal  Register  of 
August  18,  1993  (58  FR  44098). 

Tne  protocol  was  reviewed  and 
recommended  for  approval  during  the 
RAC  meeting  of  September  9-10, 1993 
by  a  vote  of  17  in  favor,  0  opposed,  and 
no  abstentions.  The  following  section 
may  be  added  to  Appendix  D. 

"Appendix  D-LVffl. 

"Dr.  Joyce  A.  O'Shaughnessy  of  the 
National  Institutes  of  Health,  Bethesda, 
Maryland,  may  conduct  exf)eriments  on 
18  patients  (18-60  years  old)  with  Stage 
rv  breast  cancer  who  have  achieved  a 
partial  or  complete  response  to 
induction  chemotherapy.  This  study 
will  determine  the  feasibility  of 
obtaining  engraftment  of  CD34(-f ) 


hematopoietic  stem  cells  transduced  by 
a  retroviral  vector,  GlMD,  and 
expressing  a  cDNA  for  human  multi- 
drug resistance-1  (MDR-1)  gene 
following  high  dose  chemotherapy,  and 
whether  the  transduced  MDR-1  gene 
confers  drug  resistance  to  hematopoietic 
cells  and  functions  as  an  in  vivo 
dominant  selectable  marker.  Patients 
will  be  monitored  for  evidence  of 
myeloprotection  and  presence  of  the 
transduced  MDR-1  gene." 

I  accept  this  recommendation,  and 
Appendix  D-LVm  of  the  NIH 
Guidelines  will  be  added  accordingly. 

D.  Addition  of  Appendix  D-UX  to  the 
NIH  Guidelines 

On  July  12, 1993.  Drs!  Larry  E.  Kun, 
R.A.  Sanford,  Malcolm  Brenner,  and 
Richard  L.  Heideman  of  St.  Jude 
Children's  Research  Hospital,  Memphis, 
Tennessee,  and  I>.  Edward  H.  Oldfield 
of  the  National  Institutes  of  Health, 
Bethesda,  Maryland,  submitted  a  human 
gene  therapy  protocol  to  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval.  The 
title  of  this  protocol  is:  Gene  Therapy 
for  Recurrent  Pediatric  Brain  Tumors. 
This  request  was  published  for 
comment  in  the  Federal  Register  of 
August  18, 1993  (58  FR  44098). 

'The  protocol  was  reviewed  and 
recommended  for  approval  during  the 
RAC  meeting  of  September  9-10, 1993 
by  a  vote  of  17  in  favor,  0  opposed,  and 
no  abstentions.  The  RAC  requested  that 
the  Office  of  Recombinant  DNA 
Activities  send  a  letter  to  the 
Institutional  Review  Board  strongly 
recommending  that  the  Informed 
Consent  document  should  be  separated 
into  two  separate  documents:  (1)  A 
patient  assent  form,  and  (2)  a  guardian 
consent  form.  On  September  21, 1993. 
the  Office  of  Recombinant  DNA 
Activities  sent  a  letter  to  the 
Institutional  Review  Board  at  the  St 
Jude  Children's  Research  Hospital  and 
the  LeBonheuj  Children's  Medical 
Center  regarding  the  Committee's 
recommendations.  The  following 
section  may  be  added  to  Appendix  D: 

"Appendix  D-LDC 

"Drs.  Larry  E.  Kim,  R.A.  Sanford. 
Malcolm  Brenner,  and  Richard  L. 
Heideman  of  St.  Jude  Children's 
Research  Hospital,  Memphis, 
Tennessee,  and  Dr.  Edward  H.  Oldfield 
of  the  National  Institutes  of  Health, 
Bethesda,  Maryland,  may  conduct 
experiments  on  6  patients  (3-21  years 
old)  with  progressive  or  recvirrent 
malignant  supratentorial  timiors 
resistant  to  standard  therapies.  Mouse 
cells  producing  the  retroviral  vector 
containing  the  herpes  simplex 
thymidine  kinase  gene  (GlTKSVNa) 


will  be  instilled  into  the  tumor  areas  via 
multiple  stereotactically  placed 
caimulas.  Patients  will  be  treated  with 
ganciclovir  to  eliminate  cells  expressing 
the  transduced  gene.  Patients  will  be 
monitored  for  central  nervous  system, 
hematologic,  renal  or  other  toxicities, 
and  for  anti-tumor  responses  by 
magnetic  resonance  imaging  studies. 
I  accept  this  recommendation,  and 
Appendix  D-LIX  of  the  NIH  Guidelines 
will  be  added  accordingly. 

E.  Addition  of  Appendix  D-IX  to  the 
NIH  Guidelines  Regarding  Semliki 
Forest  Virus 

Dr.  Gary  F.  Temple  of  Life 
Technologies,  Inc.,  Gaithersburg, 
Maryland,  submitted  a  request  tor  a 
reduction  in  physical  contaiimient  from 
Biosafety  Level  3  to  Biosafety  Level  2  for 
a  Semliki  Forest  Virus  (SFV)  vector 
expression  system. 

During  the  September  14-15, 1992. 
Recombinant  DNA  Advisory  Committee 
meeting,  the  request  was  deferred  so 
that  the  investigators  could  acquire  data 
regarding  the  following:  (1)  The 
frequency  of  recombination  that 
produces  replication-competent  virus, 
using  cell  numbers  analogous  to  the 
laboratory  setting  (e.g.,  IxiQs  cells),  and 
(2)  acquire  data  regarding  the  frequency 
of  seropositivity  among  personnel 
previously  exposed  to  SFV. 

During  the  June  7-8, 1993, 
Recombinant  DNA  Advisory  Committee 
meeting,  the  request  was  deferred  until 
the  investigators  returned  to  the 
Committee  with  the  following;  (1)  A 
product  information  sheet  informing 
customers  of  the  potential  health  risks 
associated  with  the  expression  system, 
standard  methods  to  be  used  for  >'irus 
inactivation,  a  helper  virus  assay  to 
detect  SFV,  and  a  description  of 
symptoms  and  procedures  to  be 
followed  in  the  event  that  SFV  infection 
occurs  in  a  laboratory  worker  (including 
methods  to  prevent  transfer  to  insect 
vectors  and  environmental  spread);  and 
(2)  SFV  inactivation  data. 

In  a  letter  dated  February  8, 1993,  Dr. 
Temple  resubmitted  a  request  for  a 
reduction  in  physical  containment  from 
Biosafety  Level  3  to  Biosafety  Level  2  for 
a  SFV  vector  expression  system.  This 
request  was  pubUshed  for  comment  in 
the  Federal  Register  on  August  18,  1993 
(58  FR  44098). 

During  the  September  9-10, 1993, 
Recombinant  DNA  Advisory  Committee 
meeting,  this  request  was  reviewed  and 
recommended  for  approval  by  a  vote  of 
13  in  favor,  2  opposed,  and  1  abstention. 
The  physical  containment  fm  Life 
Technologies,  Inc.,  SFV  vector 
expression  system  may  be  reduced  from 
Biosafety  Level  3  to  Biosafety  Level  2. 
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Approval  of  the  request  is  contingent  on 
the  following  stipulation:  (1)  Prindpel 
investigatcn  using  this  expression 
system  must  obtain  signatures  from  ail 
laboratory  personnel  certifying  that  they 
have  been  informed  of  the  possible  risks 
associated  with  this  vector  expression 
system  and  that  they  read  the  Product 
Information  booklet  The  following 
section  may  be  added  to  Appendix  D: 

"Anpeodix  D-LX. 

"The  physical  ocntainment  level  may 
be  reduced  from  Biosafety  Level  3  to 
Biosafety  Level  2  for  a  Semliki  Forest 
Virus  (SFV)  vector  expression  system  of 
Life  Technologies.  Inc..  Gaithersburg, 
Mar)land." 

I  accept  this  recommendation,  and 
Appendix  D-LX  of  the  NIH  Guidelines 
will  be  added  accordin^y. 

F.  Amendment  to  Section  in  and 
Appendix  D  of  the  NIH  Cuideliaes 
Regarding  Actions  Taken  Under  the 
CuideUnes 

Dr.  Nelson  A.  Wivel.  Director,  OfRoe 
of  Recombinant  DNA  Activities, 
National  Institutes  of  Health,  Betbesda. 
Maryland,  requested  an  amendment  to 
Section  CQ  and  Appendix  D  to  eliminate 
the  requirement  for  publication  of 
Appendix  D  (Actions  Taken  Under  the 
Guidelines)  in  the  Federal  Register  and 
to  allow  distribution  of  these  actions  by 
the  Office  of  Recomtnnant  DNA 
Activities.  This  request  «vas  published 
for  comment  in  the  Federal  Regnter  of 
August  18, 1993  (56  PR  44098).  Section 
ni-A  and  Appendix  D  is  proposed  to 
read: 

"Section  III-A — Experiments  that 
Require  RAC  Review  and  IBC  Approval 
Before  Initiation. 

•  •  •  Specific  experiments  already 
approved  in  this  section  may  be 
obtained  from  the  Office  of 
Recombinant  DNA  Activities,  National 
Institutes  of  Health.  Building  31,  Room 
4B11.  Betbesda.  Maryland  20892." 

"Appendix  D— Actions  Taken  Under 
the  Guidelines. 

"As  noted  in  the  subsection  of  Section 
IV-C-l-b-(l),  the  Director,  NIH.  may 
take  certain  acbons  with  regard  to  the 
Guidelines  after  the  issues  have  been 
considered  by  the  RAC  An  updated  list 
of  these  actions  are  available  from  the 
Office  of  Recombinant  DNA  Activities, 
National  Institutes  of  Health,  Building 
31.  Room  4B11.  Betbesda.  Maryland 
20892." 

This  request  was  reviewed  and  - 
recommended  for  approval  as  pfx>posed 
during  the  RAC  meeting  of  September 
9-10. 1993,  by  a  vote  of  16  in  favor,  0 
opposed,  and  no  abstentions. 

I  accept  this  recommendation,  and 
Appendix  D  of  the  NIH  Guidelines  will 
be  amended  accordingly. 


C.  Amendment  to  the  Cuide/ines  for  the 
Submission  of  Human  Gene  Transfer/ 
Therapy  Protocols  for  Review  by  the 
RAC  of  the  Points  to  Consider/NIH 
Guidelines 

Dr.  Nelson  A.  Wivel  Director.  Office 
of  Recombinant  DNA  Activities. 
National  Institutes  of  Health.  Betbesda. 
Mar\'land,  requested  an  amendment  to 
the  Guidelines  for  the  Submission  of 
Human  Gene  Transfer/Therapy 
Protocols  for  Review  by  the  RAC 
Federal  Register.  February  18, 1993. 
page  9104).  These  amendments  Hill 
establish  consistency  in  the  submission 
of  human  gene  transfer  protocols  for 
RAC  review  and  require  that  principal 
investigators  focus  their  oral  responses 
to  the  RAC's  questions  and  comments. 
This  request  was  published  for 
comment  in  the  Federal  Register  of 
August  18. 1993  (58  FR  44098).  The 
Title  and  Section  I  was  proposed  to 
read: 

"Guidelines  for  the  Submission  of 
Human  Gene  Transfer  Protocols  for 
Review  by  the  Recombinant  DNA 
Advisory  Committee 

"I.  Investigator  Submitted  Material: 

"Written  proposals  must  be  submitted 
in  the  following  order  (1)  Scientific 
abstract — 1  page;  (2)  n(»-4edmical 
abstract — 1  page;  (3)  Institutional 
Biosafety  Committee  and  Institutional 
Review  Board  approvals:  (4)  Points  to 
Consider — 5  pages;  (6)  protocol — 20 
pages  excluding  appendices;  (7) 
Informed  Consent  Document — epproved 
by  the  Institutional  Review  Boaitl;  (8) 
appendices  including  tables,  figures, 
and  manuscripts;  and  (9)  Curricula 
vitae — 2  piages  in  Biographical  sketch 
format  When  a  proposal  has  been 
submitted  previously,  there  should  be  a 
short  section  (£200  words)  immediately 
following  the  abstracts  that  summarizes 
the  major  revisions  since  the  last 
review.  Data  provided  •  •  *. 

"*  •  *  written  responses  (including 
critical  data  in  response  to  the  primary 
reviewers'  comments)  must  be 
submitted  by  the  Principal  Investigators 
to  the  Office  of  Recombinant  DNA 
Activities  ^  weeks  before  the  RAC 
meeting. 

"Oral  Responses  to  the  RAC.  Principal 
Investigators  must  limit  their  oral 
responses  to  the  RAC  only  to  those 
questions  that  are  raised  during  the 
meeting.  Oral  presentations  of 
previoudy  submitted  material  aiKl/or 
critical  data  that  was  not  submitted  22 
weeks  prior  to  the  RAC  meeting  is 
prohibited." 

This  request  «vas  reviewed  and 
recommended  for  approval  as  proposed 
during  the  RAC  meeting  of  September 


9-10, 1993,  by  a  vote  of  16  in  favor.  I 
opposed,  and  no  abstentions. 

I  accept  this  recommendation,  and  the 
title  and  section  I  to  the  Guidelines  for 
the  Submission  of  Human  Gene 
Transfier/Therapy  Protocols  for  Review 
by  the  RAC  (Federal  Register.  February 
18. 1993.  pege  9104)  of  the  NIH 
Guidelines  will  be  amended 
accordingly. 

H.  Amendments  to  Sections  in.  IV,  V 
and  Appendix  C  and  F  of  the  NIH 
Guidelines  Regarding  the  Cloning  of 
Toxin  Molecules 

In  a  letter  dated  July  28. 1993.  Dr. 
Nelson  A.  Wivel.  Director.  Office  of 
Recombinant  DNA  Activities.  National 
Institutes  of  Health.  Betbesda. 
Maryland,  requested  amendments  to 
Sections  III,  IV,  and  V,  and  Appendices 
C  and  F  regarding  the  review  process  for 
experiments  involving  the  cloning  of 
toxin  molecules.  These  amendments 
will  establish  a  new  category  of  review 
entitled:  Experiments  that  Require  NIH 
(Office  of  Recombinant  DNA  Activities/ 
ORDA)  and  Institutional  Biosafety 
Committee  (IBC)  Approval  Before 
Initiation.  Under  this  new  category  of 
review,  experiments  involving  the 
cloning  of  toxin  molecules  that  are 
lethal  for  vertebrates  at  an  LDjo  of  <100 
nanograms  per  kilogram  of  body  weight 
will  be  reviewed  by  NIH  (ORDA)  in 
consultation  with  ad  hoc  toxin  experts. 
This  request  was  published  for 
comment  in  the  Federal  Register  of 
August  18. 1993  (58  FR  44098).  Sections 
in,  IV.  V  and  Appendix  C  and  F  is 
proposed  to  read: 

"Section  HI.  Guidelines  for  Covered 
Experiments. 

"Part  in  discusses  experiments 
involving  recombinant  DNA.  These 
experiments  have  been  divided  into  five 
classes: 

'"in-A.  Experiments  which  require 
specific  RAC  review  and  NIH  and  IBC 
approval  before  initiation  of  the 
experiment; 

"ni-B.  Experiments  whidi  require 
NIH  (Office  of  Recombinant  DNA 
Activities/ORDA)  and  Institutional 
Biosafety  Committee  (IBC)  approval 
before  initiation  of  the  experiment; 

"in-C.  Experiments  which  require 
IBC  approval  before  initiation  of  the 
experiment; 

"Ill-D.  Experiments  which  require 
IBC  notification  at  the  time  of  the 
experiment; 

ni-E.  Experiments  which  are  exempt 
from  the  procedures  of  the  Guidelines. 

"IF  AN  EXPERIMENT  FALLS  INTO 
BOTH  CLASS  HI-A  AND  ONE  OF  THE 
OTHER  CLASSES.  THE  RULES 
PERTAINING  TO  CLASS  HI-A  MUST 
BE  FOLLOWED.  If  an  experiment  falls 
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into  Class  IIl-^  and  into  either  Class  III- 
C  or,III-D  as  well,  it  can  be  considered 
exempt  from  the  requirements  of  the 
Guidelines.  Changes  •   •  •" 

Section  III-A-1  will  be  moved  to  a 
new  Section  III-B-1.  New  Section  lU-B 
is  proposed  to  read: 

"Section  III-B-Experiments  That 
Require  NIH  (ORDA)  and  IBC  Approval 
Before  Initiation. 

"Section  ni-B-l.  Deliberate  formation 
of  recombinant  DNA  containing  genes 
for  the  biosynthesis  of  toxin  molecules 
lethal  for  vertebrates  at  an  LOv*  of  less 
than  100  nanograms  per  kilogram  body 
weight  •  •  • 

"Section  III-B-l-{a).  Experiments  in 
this  category  cannot  be  initiated  without 
submission  of  relevant  information  on 
the  proposed  experiment  to  NIH 
through  OROA.  The  containment 
conditions  for  such  experiments  will  be 
determined  by  ORDA  in  consultation 
with  ad  hoc  experts.  Such  experiments 
also  require  the  approval  of  the  IBC 
before  initiation  (see  Section  IV-C-l-t>- 

OHO" 

Sections  IIl-A-2,  III-A-3.  Ul-A-4 
will  be  renumbered  to  IB-A-l.  III-A-2. 
III-A-3  respectively.  Sections  III-B,  ID- 
C,  and  III-D  will  be  renumbered  to  III- 
C,  III-D.  and  III-E  respeclively. 

The  new  Section  lrf-C-2  is  proposed 
to  read: 

"Section  in-C-2.  Experiments  in 
Which  DNA  From  Human  or  Animal 
Pathogens  (Class  2,  Class  3,  Class  4,  or 
Class  5  Agents  |1])  is  Cloned  in 
Nonpathogenic  Prokaryotic  or  Lower 
Eukaryotic  Host- Vector  Systems. 

"Section  m-C-2-a.  *  •   •  Many 
experiments  in  this  category  are  exempt 
from  the  Guidelines  (see  S€K:tion  III-E- 
4)  and  111^-5).  Experiments  involving 
the  formation  of  recombinant  DNA  for 
certain  genes  coding  for  molecules  toxic 
for  vertebrates  require  NIH  (ORDA) 
approval  (see  Section  UI-B-l)  or  must 
be  carried  out  under  NIH  specified 
conditions  as  described  in  Appendix  F." 

Section  IV-B-5-b-(3)  is  proposed  to 
read: 

"Section  IV-B-5-b-{3).  Petition  NIH 
(ORDA),  with  concurrence  of  the  IBC  for 
approval  to  conduct  experiments 
specified  in  Sections  IB-A  and  lU-B  of 
the  Guidelines;" 

Section  IV-C-l-MSHH  will  be 
deleted  which  reads:  "Approving  the 
cloning  of  toxin  genes  in  host-vector 
systems  other  than  E.  coli  K-12  (see 
Appendix  F);  and)" 

Section  IV-C-l-b-(3)-(g)  will  become 
the  new  Section  IV-C-l-b-(3H0- 

The  new  Section  IV-C-3-«  is 
proposed  to  read: 

"Reviewing  and  approving 
experiments  involving  the  cloning  of 
genes  encoding  for  toxin  molecules  that 


are  lethal  for  vertebrates  at  an  LDjn  SI  00 
nanograms  per  kilogram  body  weight  in 
organisms  other  than  E.  coli  K-12  (see 
Section  III-B-1  and  Appendices  F-I  and 
F-D).  • 

Sections  IV-C-3-«  and  IV-C-3-b  will 
be  renumbered  to  become  Sections  IV- 
C-3-b  and  IV-C-3-c  respectively. 

Section  V-2  is  prop>osed  to  read: 

"•  •  *  In  the  cases  falling  under 
Sections  III-A  through  U-D,  this 
iudgment  is  to  be  reviewed  and 
approved  by  the  IBC 

Appendix  C  is  proposed  to  read: 

"Appendix  C  exemptions  Under 
Section  III-4>-5. 

"•  •  •  Appendix  C-1.  Recombinant 
DNA  in  Tissue  Culture  •  •  • 

•••  •  *  Exceptions.  The  following 
categories  are  not  exempt  from  the  NIH 
Guidelines:  (i)  Experiments  described  in 
Section  III-A  which  require  specific 
RAC  review  and  NIH  and  IBC  approval 
before  initiation,  (ii)  experiments 
described  in  Section  m-B  which  require 
NIH  (ORDA)  and  IBC  approval  before 
initiation,  (iii)  experiments  involving 
DNA  from  Class  3, 4,  or  5  organisms  |l) 
or  cells  known  to  be  infected  with  these 
agents,  and  (iv)  experiments  involving 
the  cloning  of  toxin  molecule  genes  in 
E.  coli  K-12  (see  Appendix  F). 

"•  •  *  Appendix  C-II.  Experiments 
Involving  E.  coli  K-12  Host-Vector 
Systems  •  •  • 

"•  •  *  Exceptions.  The  following 
categories  are  not  exempt  from  the  NIH 
Guidelines:  (i)  Experiments  described  in 
Section  m-A  which  require  specific 
RAC  review  and  NIH  and  IBC  approval 
before  initiation,  (ii)  experiments 
described  in  Section  ID-B  which  require 
NIH  (ORDA)  and  IBC  approval  before 
initiation,  (iii)  experiments  involving 
DNA  from  Class  3,  4,  or  5  organisms  |l] 
or  cells  known  to  be  infected  with  these 
agents  may  be  conducted  under 
containment  conditions  specified  in 
Section  III-C-2  with  prior  IBC  review 
and  approval,  (iv)  large-scale 
experiments  (e.g.,  more  than  10  liters  of 
culture),  and  (v)  experiments  involving 
the  cloning  of  toxin  molecule  genes  in 
E.  coli  K-12  (see  Appendix  F). 

"•  •  *  Appendix  C-in.  Experiments 
Involving  Saccharomyces  Host- Vector 
Systems  •  •  • 

•••  •  •  Exceptions.  The  following 
categories  are  not  exempt  from  the  NIH 
Guidelines:  (i)  Experiments  described  in 
Section  ID-A  which  require  specific 
RAC  review  and  NIH  and  IBC  approval 
before  initiation,  (ii)  experiments 
described  in  Section  ED-B  which  require 
NIH  (ORDA)  and  IBC  approval  before 
initiation,  (iii)  experiments  involving 
DNA  from  Qass  3, 4,  or  5  organisms  |1) 
or  cells  known  to  be  infected  with  these 
agents  may  be  conducted  under 


containment  conditions  specified  in 
Section  10-0-2  with  prior  IBC  review 
and  approval,  large-scale  experiments 
(e.g.,  more  than  10  liters  of  culture),  and 
experiments  involving  the  cloning  of 
toxin  molecule  genes  in  E  coli  K-12 
(see  Appendix  F). 

"•  *  *  Appendix  C-IV.  Experiments 
Involving  Bacillus  subtilis  Host-Vector 
Systems*  •  • 

"•  •  *  Exceptions.  The  following 
categories  are  not  exempt  6t>m  the  NIH 
Guidelines:  (i)  Experiments  described  in 
Section  IH-A  which  require  specific 
RAC  review  and  NIH  and  IBC  approval 
before  initiation,  (ii)  experiments 
described  in  Section  ID-^  which  require 
NIH  (ORDA)  and  IBC  approval  befwe 
initiation,  (iii)  experiments  involving 
DNA  from  Class  3,  4,  or  5  organisms  |1) 
or  cells  known  to  be  infected  with  these 
agents  may  be  conducted  under 
containment  conditions  specified  in 
Section  IU-C-2  with  prior  IBC  review 
and  approval,  large-scale  experiments 
(e.g..  more  than  10  liters  of  culture),  and 
experiments  involving  the  cloning  of 
toxin  molecule  genes  in  E.  coli  K-12 
(see  Appendix  F). 

"•  *   •  Appendix  C-V. 
Extrachromosomal  Elements  of  Gram 
Positive  Organisms  •  •  • 

"•  *  *  Ejtceptions.  The  following 
categories  are  not  exempt  from  the  NIH 
Guidelines:  (i)  Experiments  described  in 
Section  ID-A  which  require  specific 
RAC  review  and  NIH  and  IBC  approval 
before  initiation,  (ii)  experiments 
described  in  Section  ID-B  which  require 
NIH  (ORDA)  and  IBC  approval  before 
initiation,  (iii)  large-scale  experiments 
(e.g.,  more  than  10  bters  of  culture),  and 
(iv)  experiments  involving  the  cloning 
of  toxin  molecule  genes  in  E.  coli  K-12 
(see  Appendix  F.)" 

AppNsndix  F  is  proposed  to  read: 

"Appendix  F.  Containment 
Conditions  for  Qoning  of  Genes  Coding 
for  the  Biosynthesis  of  Molecules  Toxic 
for  Vertebrates. 

"Appendix  F-I.  Genera)  Information. 

"Appendix  F  specifies  the 
containment  to  be  used  for  the 
deliberate  cloning  of  genes  coding  for 
the  biosynthesis  of  molecules  toxic  for 
vertebrates.  The  cloning  of  genes  coding 
for  molecules  toxic  for  vertebrates  that 
have  an  LDm  of  <100  nanograms  per 
kilogram  body  weight  (e.g.,  microbial 
toxins  such  as  the  botulinum  toxins, 
tetanus  toxin,  diphtheria  toxin,  Shigella 
dysenteriae  neurotoxin)  are  covered 
under  Section  ID-B-l  of  the  Guidelines 
and  require  NIH  (ORDA)  and  IBC 
approval  before  initiation.  No  specific 
restrictions  shall  apply  to  the  cloning  of 
genes  if  the  protein  specified  by  the 
gene  has  an  LDm  of  100  micrograms  or 
more  per  kilogram  of  body  wei^t. 
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ExperinMQti  involving  genes  coding  for 
toxin  mdecttlM  with  an  LDw  of  <100 
mioogmn*  and  >100  nanogramt  per 
kilogran  body  weight  require 
registration  with  ORDA  and  IBC 
approval  prior  to  initiating  the 
experiments.  A  list  of  toxin  molecules 
classified  as  to  LDjo  is  available  from 
ORDA.  Testing  procedures  for 
determining  toxicity  of  toxin  molecules 
not  on  the  tiat  are  available  from  ORDA. 
The  results  of  such  tests  shall  be 
forwarded  to  ORDA,  which  will  consult 
with  ad  hoc  experts,  prior  to  inclusion 
of  the  molecules  on  tne  list  (see  Section 
IV-C-l-b-(2)-(e)l  •  •  •. 

"Appendix  F-dl.  Containment 
Con(^tions  for  Qoning  Toxin  Molecule 
Genes  in  Organisms  Other  Than  E.  coli 
K-12. 

"Requests  involving  the  cloning  of 
genes  coding  for  molecules  toxic  for 
vertebrates  at  an  LD50  of  less  than  100 
nanograms  per  kilogram  body  weight  in 
host -vector  systems  other  than  E.  coli 
K-12  will  be  evaluated  by  NIH  (ORDA) 
in  consultation  with  ad  hoc  toxin 
experts  (see  Sections  III-B  and  IV-C-1- 
b-(3Mf). 

"Appendix  F-IV.  Specific  Approvals. 

"An  updated  list  of  experiments 
involving  the  deliberate  formation  of 
recombinant  DNA  containing  genes 
coding  for  toxins  lethal  for  vertebrates  at 
an  LDm  of  less  than  100  nanograms  per 
kilogram  body  weight  is  available  from 
the  Office  of  Recombinant  DNA 
Activities.  National  Institutes  of  Health, 
Building  31.  Room  4B11.  Bethesda. 
Maryland  20892." 

Appendix  F-IV-A  through  Appendix 
F-IV-K  would  be  deleted.  (A  list  of 
these  specific  approvals  will  be 
maintained  in  ORDA.) 

This  request  was  reviewed  and 
recommended  for  approval  as  proposed 
during  the  RAC  meeting  of  September 
9-10. 1993,  by  a  vote  of  16  in  favor,  0 
opposed,  and  no  abstentions. 

I  accept  this  recommendation,  and 
Sections  m.  IV.  V  and  Appendix  C  and 
F  of  the  NDi  Guidelines  will  be 
amended  accordingly. 

II.  Summary  of  Actions 

A.  Mofor  Amendment  to  Appendix  D- 
XX\TJ  to  the  NIH  Guidelines 

Appendix  D-XXVII  will  read  as 
follows: 

"Apiwndix  D-XXVIL 

"Drs.  Phihp  Creenberg  and  Stanley  R. 
Riddell  of  the  Fred  Hutdiinson  Cancer 
Research  Center.  Seattle.  Washington, 
may  conduct  gene  transfer  experiments 
on  15  human  immonodeficiency  virus 
(HIV)  seropositive  patients  (18^45  years 
old)  undet^oing  allogeneic  bona  marrow 
transplantatkm  for  naD-Ho<i^un's 


lymphoma  and  IS  HIV-aaropositive 

Eatients  (18-50  yaart  old)  who  do  not 
ava  acquired  immunodefidancy 
syndrome  (AlDSHalated  lymphoma  and 
who  are  not  undergoing  bone  marrow 
transplantation  to  avahtata  the  safety 
and  efficacy  of  HIV-«pecific  cytotoxic  T 
lymphocyte  (CTL)  therapy.  CTL  will  be 
transduced  with  a  retroviral  vector 
(HyTK)  encoding  a  gene  that  is  a  fusion 
product  of  the  hygromycin 
phosphotransfarase  gene  (HPH)  and  the 
herpes  simplex  virus  thymidine  kinase 
(HSV-TK)  gene.  This  vector  will  deliver 
both  a  marker  gene  and  an  ablatable 
gene  in  these  T  cell  clones  in  the  event 
that  patients  develop  side  effects  as  a 
consequence  of  CTL  therapy.  Data  will 
be  correlated  over  time,  looking  at 
multiple  parameters  of  HIV  disease 
activity.  The  objectives  of  these  studies 
include  evaluating  the  safety  and 
toxicity  of  CTL  therapy,  determining  the 
duration  of  in  vivo  survival  of  HTV- 
specific  CTL  clones,  and  determining  if 
ganciclovir  therapy  can  eradicate 
genetically  modified,  adoptively 
transferred  CTL  cells." 

B.  Addition  of  Appendix  D-LVU  to  the 
NIH  Guidelines 

The  following  section  is  added  to 
Appendix  D: 

*  Appendix  D-LVn. 

"Drs.  Richard  C  Boucher  and  Michael 
R.  Knowles  of  the  University  of  North 
Carolina.  Chapel  Hill.  Nordi  CaroUna, 
may  conduct  experiments  on  9  patients 
(18  years  old  or  greater)  with  cystic 
fibrosis  to  test  for  the  safety  and  efficacy 
of  and  El -deleted  recombinant   . 
adenovirus  containing  the  cystic  fibrosis 
transmembrane  conductance  regulator 
(CFTR)  cDNA.  Ad.C»-CFTR.  A  single 
dose  of  lOa.  3xlO«  or  lO't  pfu/ml  will 
be  administered  to  the  nasal  cavity  of  3 
patients  in  each  dose  group.  Patients 
will  be  monitored  by  nasal  lavage  and 
biopsy  to  assess  safety  and  restoration  of 
normal  epithelial  function." 

C.  Addition  of  Appendix  I>-LVni  to  the 
NBi  Guidelines 

The  following  section  is  added  to 
Appendix  D: 

"Appendix  D-LVm. 

"  Dr.  Joyce  A.  O'Shaughnessy  of  the 
National  institutes  of  Health.  Bethesda, 
Maryland,  may  conduct  experiments  on 
16  patients  (16-60  years  old)  with  Stage 
IV  breast  cancer  who  have  adiieved  a 
partial  or  completa  response  to 
induction  chemotherapy.  This  study 
will  determine  the  feasibility  of 
obtaining  angraftment  of  Crb4('f ) 
hematopoietic  stem  cells  transduced  by 
a  retroviral  vector,  GlMD,  and 
expressing  a  d)NA  for  the  human  multi- 
drug resistance-1  (KflHt-1)  gena 


following  high  dose  chemotherapy,  and 
whether  the  transduced  MDR-1  gene 
confers  drug  resistance  to  hematopoietic 
cells  and  functions  as  in  in  vivo 
dominant  selectable  marker.  Patients 
will  be  monitored  for  evidence  of 
myeloprotection  and  presence  of  the 
transduced  MDR-1  gene." 

D.  Addition  of  Appendix  D-UX  to  the 
NIH  Guidelines 

The  following  section  is  added  to 
Appendix  D: 

"Appendix  D-LIX. 

"Drs.  Larry  E.  Kun,  R.  A.  Sanford. 
Malcolm  Brenner,  and  Richard  L. 
Heideman  of  St.  Jude  Children's 
Research  Hospital.  Memphis. 
Tennessee,  and  Dr.  Edward  H.  Oldfield 
of  the  National  Institutes  of  Health. 
Bethesda,  Mar)'land.  may  conduct 
experiments  on  6  patents  (3-21  years 
old)  with  progressive  or  recurrent 
malignant  siipratentorial  tumors 
resistant  to  standard  therapies.  Mouse 
cells  producing  the  retroviral  vector 
containing  the  herpes  simplex 
thymidine  kinase  gene  (GlTKSVNa) 
will  be  instilled  into  the  tumor  areas  via 
multiple  stereotactically  placed 
cannulas.  Patients  will  be  treated  with 
ganciclovir  to  eliminate  cells  expressing 
the  transduced  gene.  Patients  will  be 
monitored  for  central  nervous  system, 
hematologic,  renal  or  other  toxicities, 
and  for  anti-tumor  responses  by 
magnetic  resonance  imaging  studies." 

E.  Addition  of  Appendix  D-tX  to  the 
NIH  Guidelines  Begarding  Semliki 
Forest  Virus 

The  following  section  is  added  to 
Appendix  D: 

"Appendix  D-LX. 

"The  physical  containment  level  may 
be  reduced  from  Biosafety  Level  3  to 
Biosafety  Level  2  for  a  Semliki  Forest 
Virus  (SFV)  vector  expression  system  of 
Life  Technologies,  Inc..  Caithersburg. 
Maryland." 

F.  Amendment  to  Section  Wand 
Appendix  D  of  the  NIH  Guidelines 
Regarding  Actions  Taken  Under  the 
Guidelines 

Section  III-A  and  Appendix  O  will 
read  as  follows: 

"Section  III-A — Experiments  that 
Require  RAC  Review  and  IBC  Approval 
Before  Initiation. 

"*  *  *  Specific  experiments  already 
approved  in  this  section  may  be 
obtained  from  the  Office  of 
Recombinant  DNA  Activities,  National 
Institutes  of  Health,  Building  31,  Room 
4B11.  Bethesda,  Maryland  20892." 

"Appendix  D— Actions  Taken  Under 
tha  Guidelines. 
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"As  noted  in  the  subsection  of  Section 
rV-C-l-MD.  the  Director,  NIH,  may 
t^e  certain  actions  with  regard  to  the 
Guidelines  after  the  issues  have  been 
considered  by  the  RAG.  An  updated  list 
of  these  actions  are  available  from  the 
OfEce  of  Recombinant  DNA  Activities, 
National  Institutes  of  Health,  Building 
31.  Room  4B11.  Bethesda.  Maryland 
20892." 

G,  Amendment  to  the  Guidelines  for  the 
Submission  of  Human  Gene  Transfer/ 
Therapy  Protocols  for  Review  by  the 
RAG  of  the  Points  to  Consider/NIH 
Guidelines 

The  Title  and  Section  I  of  the 
Guidelines  for  the  Submission  of 
Human  Gene  Transfer/Therapy 
Protocols  for  Review  by  the  RAG 
(Federal  Register,  February.  18. 1993, 
page  9104)  will  read  as  follows: 

"Guidelines  fm  the  Sulsmssion  of 
Human  Gene  Transfer  Protocols  toft 
Review  by  the  Recombinant  CMA 
Advisory  Committee 

"L  Investigator  Submitted  Material: 

"Written  proposals  must  be  submitted 
in  the  following  order  (1)  Scientific 
abstract — 1  page;  (2)  non-technical 
abstract — 1  page;  (3)  Institutional 
Biosafety  Committee  and  Institutiona) 
Review  Board  approvals;  (4)  Points  to 
Consider — 5  pages;  (6)  protocol — 20 
pages  excluding  appendices;  (7) 
Informed  Consent  Document — approved 
by  the  Institutional  Review  Board;  (8) 
appendices  including  tables,  figures, 
and  manuscripts;  and  (9)  Curricula 
vita»--2  pages  in  Biographical  sketch 
format  When  a  proposal  has  been 
submitted  previously,  there  should  be  a 
short  section  (<200  words)  inmiediately 
following  the  abstracts  that  summarizes 
the  major  revisions  since  the  last 
review.  Data  provided  *  *  •. 

•'*  •  •  written  responses  (including 
critical  data  in  response  to  the  primary 
reviewers*  comments)  must  be 
submitted  by  the  Principal  Investigators 
to  the  Office  of  Recombinant  DNA 
Activities  22  weeks  before  the  RAG 
meeting. 

"Oral  Responses  to  the  RAC  Principal 
Investigators  must  limit  their  oral 
responses  to  the  RAG  only  to  those 
questions  that  are  raised  during  the 
meeting. 

Oral  presentations  of  previously 
submitted  material  and/or  critical  data 
that  was  not  submitted  ^  weeks  prior 
to  the  RAC  meeting  is  prohibited." 


H.  Amendments  to  Sections  HI.  IV,  V 
and  Appendix  C  and  F  of  the  NIH 
Guidelines  Regarding  the  Qoning  of 
Toxin  Molecules 

Sections  m.  IV.  and  V.  and 
Appendices  C  and  F  mil  be  amended  as 
follows: 

"Section  m.  Guidelines  for  Covered 
Experiments. 

"Part  in  discusses  experiments 
involving  rectHnlnnant  DNA.  These 
experiments  have  been  divided  into  five 
classes: 

"ID-A.  Experiments  whidi  require 
specific  RAC  review  and  NIH  and  IBG 
approval  before  initiation  of  the 
experiment; 

"ID-B.  Experiments  which  require 
NIH  (Office  of  Recombinant  DNA 
Activities/ORDA)  and  Institutional 
Biosafety  Committee  (IBQ  approval 
before  initiaticm  of  the  experiment: 

"ID-C  Experiments  which  require 
IBG  approval  before  inltiatian  oi  the 
experiment: 

"ID-D.  Experiments  which  require 
IBG  notification  at  the  time  erf  the 
experiment: 

"in-£.  Experiments  which  are  exempt 
from  the  procedures  of  the  GuideliiMs. 

"IF  AN  EXPERIMENT  FALLS  INTO 
BOTH  GLASS  m-A  AND  ONE  OF  THE 
OTHER  CLASSES.  THE  RULES 
PERTAINING  TO  GLASS  ID-A  MUST 
BE  FOLLOWED.  If  an  experiment  fells 
into  Glass  lO-E  and  into  either  CLus  ID- 
G  or  m-D  as  well,  it  can  be  considered 
exempt  frtun  the  requirements  of  the 
Guidelines.  Changes  •  •  •  " 

Section  IH-A-I  will  be  moved  to  a 
new  Section  ID-B-1.  New  Section  ID-B 
%vill  reed: 

"Section  ID-B-Experiments  That 
Require  NIH  (ORDA)  and  IBC  Approval 
Before  Initiation. 

"Section  ID-B-l.  Deliberate  formation 
of  recombinant  DNA  containing  genes 
for  the  biosynthesis  of  toxin  molecules 
lethal  for  vertebrates  at  an  LDjo  of  less 
than  100  nanograms  per  kilogram  body 
weight  •  •  • 

"Section  ID-B-l-(a).  Experiments  in 
this  categcay  cannot  be  initiated  without 
submission  of  relevant  information  on 
the  proi>osed  experiment  to  NIH 
through  ORDA.  The  omtainment 
conditions  for  such  experiments  will  be 
determined  by  ORDA  in  consultation 
with  ad  hoc  experts.  Such  experiments 
also  require  the  approval  of  the  IBC 
before  initiation  (see  Section  IV-C-l-b- 
(3Hf)." 

Sections  III-A-2.  in-A-3,  in-A-4 
will  be  renumbered  to  IH-A-l,  ni-A-2, 
in-A-3  respectively.  Sections  ID-B,  ID- 

C,  m-D  Kvill  be  renumbered  to  ID-C,  ID- 

D,  and  ID-£  respectively. 

The  new  Section  ID-C-2  will  read: 


"Section  ID-C-2.  Experiments  in 
Whidi  DNA  From  Human  or  Animal 
Pathogens  (Class  2,  Class  3.  Glass  4.  or 
Class  5  Agents  (Ij)  is  Cloned  in 
Nonpathogenic  Prokaryotic  or  Lower 
Eukaryotic  Host- Vector  Systems. 

"Section  ID-C-2-a.  •  '  'Many 
experiments  in  this  category  are  exempt 
from  the  Guidelines  (see  Section  IB-E- 
4)  and  IIl-E-5).  Experiments  involving 
the  formation  of  recombinant  DNA  for 
certain  genes  coding  for  molecules  toxic 
for  vertebrates  raqiiire  NIH  (ORDA) 
approval  (see  Section  ID-B-l)  or  must 
be  carried  out  imder  NIH  specified 
conditions  as  described  in  Appendix  F." 

Section  IV-B--5-b-(3}  will  read: 

"Section  IV-B-5-b-(3).  Petition  NIH 
(ORDA),  with  concurrence  of  the  IBC  for 
approval  to  conduct  experiments 
specified  in  Sections  ID-A  and  ID-B  of 
the  Guidelines;" 

SectiOT  lV-C-l-b-(3)-(n  wiU  be 
deleted  which  reeds:  "Approving  the 
cl(Hiing  of  toxin  genes  in  host-vector 
systems  other  thim  E.  ooU  K-12  (see 
Appendix  F):  and" 

Section  lV-G-l-b-(3)-(g)  wlU  beonne 
the  new  Section  IV-G-l-b-(3)-(l). 

The  new  Section  IV-C-^-a  will  read: 

"Reviewing  and  approving 
experiments  involving  the  doning  of 
genes  encoding  for  toxin  molecules  that 
are  lethal  for  vertebrates  at  an  LDso  $100 
nanograms  per  kilogram  body  weight  in 
organisms  other  then  E.  coli  K-12  (see 
Section  ID-6-1  and  Appendices  F-1  and 
F-D)." 

Sections  IV-G-3-a  and  IV-C-3-b  will 
be  renumbered  to  become  Sections  IV- 
G-3-b  and  IV-C-3-c  respectively. 

Section  V-2  will  read: 

"*  *  *  In  the  cases  felling  under 
Sections  ID-A  through  ID-D.  this 
jxidgment  is  to  be  reviewed  and 
approved  by  the  IBC  *  •  •" 

Appendix  G  will  read: 

"Appendix  C  Exemptions  Under 
Section  DI-O-5. 

•••  •  •  Appendix  C-l  Recon^inant 
DNA  in  Tissue  Culture  *  •  • 

"•  •  •  Exceptions.  The  foUowing 
categories  are  not  exempt  from  the  NIH 
GuideUnes:  (1)  experiments  described  in 
Section  ID-A  which  require  specific 
RAC  review  and  NIH  and  IBC  approval 
before  initiation,  (ii)  experiments 
described  in  Section  ID-B  which  require 
NIH  (ORDA)  and  IBG  approval  before 
initiation,  (iii)  experiments  involving 
DNA  from  Qass  3. 4.  or  5  organismsll] 
or  cells  known  to  be  infected  with  these 
agents,  and  (iv)  experiments  involving 
the  cloning  of  toxin  molecule  genes  in 
E.  coli  K-12  (see  Appendix  F). 

"•  •  *  Appendix  G-n.  Experiments 
Involving  E.  coti  K-12  Host- Vector 
Systems*  •  • 

"•  •  •  Exceptions.  The  following 
categories  are  not  exempt  from  the  NIH 
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Guidelines:  (i)  experiments  described  in 
Section  III-A  which  require  specific 
RAC  review  and  NIH  and  IBC  approval 
before  initiation,  (ii)  experiments 
described  in  Section  ni-B  which  require 
NIH  (ORDA)  and  IBC  approval  before 
initiation,  (iii)  experiments  involving 
DNA  from  Class  3. 4,  or  5  organisms  (ij 
or  cells  known  to  be  infected  with  these 
agents  may  be  conducted  under 
containment  conditions  specified  in 
Section  III-C-2  with  prior  IBC  review 
and  approval,  (iv)  large-scale 
experiments  (e.g.,  more  than  10  liters  of 
culture),  and  (v)  experiments  involving 
the  cloning  of  toxin  molecule  genes  in 
E  coli  K-12  (see  Appendix  F). 

"•  •  •  Appendix  C-IIl.  Experiments 
Involving  Saccharomyces  Host- Vector 
Systems*  •  • 

"•  •  •  Exceptions.  The  following 
categories  are  not  exempt  from  the  NIH 
Guidelines:  (i)  experiments  described  in 
Section  ED-A  which  require  specific 
RAC  review  and  NIH  and  IBC  approval 
before  initiation,  (ii)  experiments 
described  in  Section  IH-B  which  require 
NIH  (ORDA)  and  IBC  approval  before 
initiation,  (iii)  experiments  involving 
DNA  firom  Class  3, 4.  or  5  organisms  111 
or  cells  known  to  be  infected  with  these 
agents  may  be  conducted  under 
containment  conditions  sp>ecified  in 
Section  in-C-2  with  prior  IBC  review 
and  approval,  large-scale  experiments 
(e.g..  more  than  10  liters  of  culture),  and 
experiments  involving  the  cloning  of 
toxin  molecule  genes  in  E.  coli  K-12 
(see  Appendix  F). 

•  •  *  Appendix  C-IV.  Experiments 
Involving  Bacillus  subtilis  Host- Vector 
Systems  •  •  • 

•  *  *  Exceptions.  The  following 
categories  are  not  exempt  from  the  NIH 
Guidelines:  (1)  Experiments  described 
in  Section  m-A  wnich  require  specific 
RAC  review  and  NIH  and  IBC  approval 
before  initiation,  (ii)  exf>eriments 
described  in  Section  Ut-B  which  require 
NIH  (ORDA)  and  IBC  approval  before 
initiation,  (iii)  experiments  involving 
DNA  from  Class  3, 4,  or  5  organisms  [1] 
or  cells  known  to  be  infected  with  these 
agents  may  be  conducted  under 
containment  conditions  specified  in 
Section  ID-C-Z  with  prior  IBC  review 
and  approval,  large-scale  experiments 
(e.g.,  more  than  10  liters  of  culture),  and 
experiments  involving  the  cloning  of 
toxin  molecule  genes  in  E.  coli  K-12 
(see  Appendix  F). 

"•  *  •  Appendix  C-V. 
Extrachromosomal  Elements  of  Gram 
Positive  Organisms  •  *  • 

•  •  '  Exceptions.  The  following 
categories  are  not  exempt  from  the  NIH 
Guidelines:  (i)  Experiments  described  in 
Section  m-A  which  require  specific 
RAC  review  and  NIH  and  IBC  approval 


before  initiation,  (ii)  experiments 
described  in  Section  III-B  which  require 
NIH  (ORDA)  and  IBC  approval  before 
initiation,  (iii)  large-scale  experiments 
(e.g..  more  than  10  liters  of  culture),  and 
(iv)  experiments  involving  the  cloning 
of  toxin  molecule  genes  in  E.  coli  K-12 
(see  Appendix  F.)" 

Appendix  F  will  read: 

"Appendix  F.  Containment 
Conditions  for  Cloning  of  Genes  Coding 
for  the  Biosynthesis  of  Molecules  Toxic 
for  Vertebrates. 

"Appendix  F-I.  General  Information. 

"Appendix  F  specifies  the 
containment  to  be  used  for  the 
deliberate  cloning  of  genes  coding  for 
the  biosynthesis  of  molecules  toxic  for 
vertebrates.  The  cloning  of  genes  coding 
for  molecules  toxic  for  vertebrates  that 
have  an  LDjo  of  <100  nanograms  per 
kilogram  body  weight  (e.g.,  microbial 
toxins  such  as  the  botulinum  toxins, 
tetanus  toxin,  diphtheria  toxin.  Shigella 
dysenteriae  neurotoxin)  are  covered 
under  Section  HI-B-l  of  the  Guidelines 
and  require  NIH  (ORDA)  and  IBC 
approval  before  initiation.  No  specific 
restrictions  shall  apply  to  the  cloning  of 
genes  if  the  protein  specified  by  the 
gene  has  an  LDjo  of  100  micrograms  or 
more  per  kilogram  of  body  weight. 
Experiments  involving  genes  coding  for 
toxin  molecules  with  an  LDm  of  <100 
micrograms  and  >100  nanograms  per 
kilogram  body  weight  require 
registration  with  ORDA  and  IBC 
approval  prior  to  initiating  the 
experiments.  A  list  of  toxin  molecules 
classified  as  to  LDm  is  available  fit>m 
ORDA.  Testing  procedures  for 
determining  toxicity  of  toxin  molecules 
not  on  the  list  are  available  from  ORDA. 
The  results  of  such  tests  shall  be 
forwarded  to  ORDA,  which  will  consult 
with  ad  hoc  experts,  prior  to  inclusion 
of  the  molecules  on  the  list  (see  Section 
IV-C-l-b-(2He))  •  •  • 

"Appendix  F-III.  Containment 
Conditions  for  Cloning  Toxin  Molecule 
Genes  in  Organisms  Other  Than  E.  coli 
K-12. 

"Requests  involving  the  cloning  of 
genes  coding  for  molecules  toxic  for 
vertebrates  at  an  LD50  of  less  than  100 
nanograms  per  kilogram  body  weight  in 
host-vector  systems  other  than  E.  coli  K- 
12  will  be  evaluated  by  NIH  (ORDA)  in 
consultation  with  ad  hoc  toxin  experts 
(see  Sections  III-B  and  IV-C-l-b(3Hf). 

"Appendix  F-IV.  Specific  Approvals. 

"An  updated  list  of^experiments 
involving  the  deliberate  formation  of 
recombinant  DNA  containing  genes 
coding  for  toxins  lethal  for  vertebrates  at 
an  LDio  of  less  than  100  nanograms  per 
kilogram  body  weight  is  available  fit>m 
the  Office  of  Recombinant  DNA 
Activities,  National  Institutes  of  Health, 


Building  31,  Room  4B11,  Bethesda, 
Maryland  20892." 

Appendix  F-4V-A  through  Appendix 
F-IV-K  would  be  deleted.  (A  list  of 
these  specific  approvals  will  be 
maintained  in  ORDA.) 

ni.  Correction  to  the  Notice  of  Actions 
Published  in  the  Federal  Register  on 
September  13, 1993  (58  FR  47906) 

Appendix  D-XLIX  should  read: 

"Appendix  D-XUX. 

"Dr.  Gary  J.  Nabel  of  the  University  of 
Michigan  Medical  Center,  Ann  Arbor, 
Michigan,  may  conduct  experiments  on 
12  patients  with  AIDS  to  be  divided  into 
4  experimental  groups.  CD4(+) 
lymphocytes  will  be  isolated  from 
peripheral  blood  and  transduced  with 
Rev  MlO,  a  transdominant  inhibitory 
mutant  of  the  rev  gene  of  the  human 
immunodeficiency  virus  (HIV). 
Transduction  of  the  rev  mutant  will  be 
mediated  either  by  the  retrovirus  vector, 
PLJ-cREV  MlO,  or  by  particle-mediated 
gene  transfer  of  plasmid  DNA.  Patients 
will  be  monitored  for  survival  of  the 
transduced  CD4(-f )  cells  by  polymerase 
chain  reaction  and  whether  Rev  MlO 
can  confer  protection  against  HIV 
infection  to  CD4(+)  cells." 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR 
39592)  requires  a  statement  concerning 
the  official  government  programs 
contained  in  the  Catalog  of  Federal 
Domestic  Assistance.  Normally  NIH  lists 
in  its  announcements  the  number  and 
title  and  afi'ected  individual  programs 
for  the  guidance  of  the  public.  Because 
the  guidance  in  this  notice  covers  not 
only  virtually  every  NIH  program  but 
also  essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  to  be  not  cost- 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the 
individual  program  listing.  NIH  invites 
readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  affected. 

Effective  Date:  October  7. 1993. 
Ruth  L.  Kincfastein. 

Acting  Director.  National  Institutes  of  Health 
(FR  Doc.  93-25498  Filed  10-15-93.  8:45  am] 
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COPYRIQHT  ROYALTY  TRIBUNAL 

37  CFR  Parts  301  and  311 
[DockM  No.  92-3-DAirn 

Digital  Audio  Recording  Technology 
Act;  Impleinentatlon 

AGENCY:  Copyright  Royalty  Tribunal. 
ACnON:  Final  regulations. 

SUMMARY:  This  notice  is  issued  to  advise 
the  public  that  the  Copyright  Royalty 
Tribunal  is  adopting  Bnal  regulations,  to 
implement  the  Audio  Home  Recording 
Act  of  1992  (AHRA).  These  final 
regulations  prescribe  the  manner  for 
filing  claims  with  the  Tribunal  to 
royalties  based  on  the  sale  of  digital 
recording  devices  and  media.  The  final 
regulations  prescribe  the  content  and 
time  restrictions  for  filing  such  claims. 
The  Tribunal  is  also  adopting 
regulations  establishing  the  procedure 
for  distribution  of  the  royalties. 

The  regulations  are  issued  on  a  final 
t)asis  after  providing  the  public  with 
opportimities  to  comment  on  Interim 
Regulations  issued  January  29, 1993. 
and  on  an  Advance  Notice  of  Rule 
Making  issued  November  19, 1992. 
DATES:  These  final  regulations  are 
effective  on  October  18, 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Linda  R.  Bocchi.  General  Counsel, 
Copyright  Royalty  Tribunal,  1825 
Connecticut  Avenue.  NW.,  suite  918, 
Washington.  DC  20009. 
SUPPLEMENTARY  MFORMATION:  On 
October  28, 1992.  the  Audio  Home 
Recording  Act  of  1992  (AHRA).  17 

u.s.c.  1001-1010  (Supp.  rv  1992), 

became  effective.  AHRA  provides  that 
the  manufacture,  im{>ortation,  and 
distribution  of  digital  audio  recording 
devices  and  media  do  not  constitute 
copyright  infringement.  17  U.S.C.  1008 
(Supp.  IV  1992).  It  requires  that  the  first 
person  to  manufacture  and  distribute  or 
import  and  distribute  such  devices  or 
media,  (i)  File  an  initial  notice  of 
distribution;  (ii)  file  quarterly  and 
annual  statements  of  account:  and  (iii) 
pay  royalties  upon  distribution  of  such 
devices  and  media  in  the  United  States. 
17  U.S.C.  1003  (Supp.  IV  1992). 

AHRA  further  specifies  that  any 
interested  copyright  owner  whose 
musical  work  or  sound  recording  has 
been:  (i)  Lawfully  reproduced  in  a 
digital  or  analog  musical  recording,  and 
(ii)  distributed  in  the  form  of  digital 
musical  recordings  or  analog  musical 
recordings;  or  disseminated  to  the 
public  in  transmissions,  during  the 
period  when  the  royalty  fees  were  paid, 
is  entitled  to  a  portion  of  these  fees.  17 
U.S.C  1006(a)(1)  (Supp.  IV  1992). 


However,  qualifying  copyright  owners 
must  file  a  claim  for  the  fees,  with  the 
Copyright  Royalty  Tribunal,  during 
January  and  February  of  each  calendar 
year.  17  U.S.C.  1007(a)(1)  (Supp.  IV 
1992). 

AHRA  authorizes  the  Tribunal  to 
prescribe  the  "form  and  manner"  for 
filing  claims.  Id.  The  Tribunal,  in  an 
Advance  Notice  of  Rule  Making,  invited 
comments  concerning  the  filing  of 
claims  to  royalties.  57  FR  54542  (1992). 
Thereafter,  on  January  29. 1993,  the 
Tribunal,  issued  Interim  Regulations, 
with  a  request  for  public  comment.  58 
FR  6441  (1993).  The  Interim  Regulations 
also  directed  the  parties  to  file  a  report, 
on  or  before  June  1. 1993,  commenting 
on  the  issue  of  whether  performing 
rights  societies  need  separate,  specific, 
and  written  authorization  to  represent 
members  and  affiliates.  58  FR  6441, 
6444  (1992). 

The  Parties 

Comments  were  filed  by:  American 
Society  of  Composers.  Authors  and 
Publisher  (ASCAP),  Broadcast  Music, 
Inc.  (BMI),  SESAC.  Inc.  (SESAC), 
American  Federation  of  Musicians  of 
the  United  States  and  Canada  (AFM), 
American  Federation  of  Television  and 
Radio  Artists  (AFTRA),  Electronic 
Industries  Association  (ELA),  National 
Music  Publishers  Association  (NMPA). 
Recording  Industry  Association  of 
America  (RIAA),  Gospel  Music 
Coalition  (Coalition),  Gear  Publishing 
Company  (Gear),  and  Bopp  Du  Wopp 
(Bopp).  informal  comments  were  filed 
by  National  Academy  of  Songwriters 
(NAS).  Reply  comments  were  filed  by 
ASCAP.  BMI,  SESAC,  Copyright 
Management,  Inc.  (CMI),  Harry  Fox 
Agency  (HFA),  Songwriters  Guild  of 
America  (SGA).  and  the  Alliance  of 
Artists  and  Recording  Companies 
(AARC).  Comments  regarding  the 
written  authorization  issue  were  filed  by 
ASCAP,  BMI.  SESAC.  HFA.  SGA.  the 
Coalition,  CMI,  RIAA.  and  James 
Cannings  (Cannings). 

The  Comments 

ASCAP.  BMI  and  SESAC  generally 
supported  the  new  regulations. 
However,  they  proposed  a  new 
subsection  to  §  311.3,  which  would 
require  each  joint  claimant  to  make 
available  to  other  claimants  within  the 
relevant  Subfund  and  to  the  Tribunal, 
upon  request,  a  list  of  the  individual 
claimants  whose  claims  are 
encompassed  within  the  joint  claim. 

They  maintained  that  tnis  information 
is  vital  to  the  Tribunal  and  the  parties 
in  establishing  the  relative  value  of  each 
joint  claim.  They  also  emphasized  that 
each  party  must  know  which  claimants 


have  granted  authorization,  and  to 
whom  the  authorization  was  granted. 

ASCAP,  BMI  and  SESAC  believe  that 
their  proposal  is  superior  to  a 
requirement  that  each  joint  claim  be 
accompanied  by  a  list  of  every 
individual  claimant  or  identification  of 
a  musical  work  or  sound  recording  for 
every  individual  claimant.  They 
concluded  that  such  filings  would  be 
voluminous,  and  burdensome  to  the 
Tribunal's  record. 

ASCAP,  BMI  and  SESAC 
acknowledged  that  the  cable  and 
satellite  regulations  do  not  require  that 
this  information  be  made  available. 
However,  they  argued  that  the  diversity 
of  represented  parties  in  AHRA 
proceedings  necessitates  a  different  rule. 
In  the  cable  and  satellite  proceedings, 
the  performing  rights  societies  are 
generally  the  only  claimants  to  appear 
within  the  music  category,  leaving  no 
doubt  about  representation. 
Contrastingly,  under  AHRA,  there  are 
several^joint  claimants  within  each 
Subfund,  making  identification  of 
claimants  within  the  given  group 
essential. 

The  Coalition  reiterated  its  support 
for  a  written  authorization  requirement 
before  a  performing  rights  society  could 
represent  a  claimant.  It  incorporated,  by 
reference,  its  comments  on  the  proposed 
rules. 

The  Coalition  concurred  with  the 
Tribunal's  determination  that  AHRA 
does  not  give  performing  rights  societies 
special  entitlement.  It  further  supported 
the  Tribunal's  determination  that  the 
cable,  jukebox  and  satellite  distribution 
proceedings  are  different  because  no 
issue  regarding  written  authorization 
was  raised  during  those  rule  making 
proceedings. 

The  Coalition  agreed  that  the  interim" 
rule  granting  the  performing  rights 
societies  the  assumption  of 
representation  based  on  membership  in 
those  societies  should  apply  to  the  1992 
distribution,  so  as  to  avoid 
disenfranchisement  of  royalty 
claimants.  However,  it  further 
maintained  that  regulations  affecting  all 
future  AHRA  distribution  proceedings 
should  require  written  authorization 
because  the  performing  rights  societies 
will  have  ample  time  to  get  the 
authorization  from  their  members  and 
affiliates. 

The  Coalition  reiterated  its  belief  that 
claimants  should  identify  the  category 
or  categories  of  music  for  each  claim 
they  file.  It  believes  that  identification 
of  the  music  category  would  assist  in 
settlement  discussions  and  distribution 
proceedings.  The  Coalition  urged  the 
Tribunal  to  reconsider  the  requirement, 
if,  after  a  distribution  proceeding  or 


upon  agreeiaent  of  the  parties,  it 
appears  that  early  identification  is 
helpful  in  resolving  competing  royalty 
claims.     

AFM.  AFTRA,  and  RIAA  requested 
clarification  concerning  the  distribution 
of  funds  to  nonfeatured  musicians  and 
nonfeatiued  vocalists.  The  filing  parties 
agreed  that  the  Tribunal  need  not  adopt 
rules  for  the  appointment  of 
independent  administrators  or 
regulation  of  their  activities.  The 
I>arties,  however,  believe  that  the 
Tribimal  has  the  duty,  as  part  of  its 
responsibilities  in  distributing  the 
royalties,  to  disburse  the  nonfeatured 
performers  share  of  the  royalties  to  the 
appointed  independent  administrators. 
According  to  the  parties,  the 
distribution  to  the  independent 
administrators  is  a  purely  ministerial 
task,  which  should  be  performed  by  the 
Tribunal,  the  agency  authorized  by 
AHRA  to  distribute  the  funds  deposited 
in  the  Treasury.  17  U.S.C  1007  (Supp. 
IV  1992), 

EIA  corrected  the  Tribunal's  language 
in  the  supplementary  information 
section  of  the  interim  rules  discussion. 
The  language  in  this  section  stated  that 
there  is  immunity  "so  long  as"  the 
manufacturers  satisfy  four  criteria.  EIA 
maintained  that  the  immunity  ht)m 
infringement  given  in  AHRA,  specified 
in  17  U.S.C  1008  (Supp.  FV  1993),  is 
imconditional.  Moreover,  AHRA  has 
remedies,  other  than  infringement-based 
rennedies,  to  address  violations  of 
AHRA. 

ELA  requested  that  the  final  rules  and 
explanatory  language  clarify  that  AHRA 
provides  unconditional  immunity 
against  infringement. 

Gear  expressed  concern  regarding  the 
role  of  the  performing  rights  societies.  It 
supported  the  performing  rights 
societies  in  their  lobbying  activities. 
However,  Gear  opposed  any 
requirement  that  publishers  and  writers 
obtain  the  royalties  from  the  performing 
rights  societies,  asserting  that  publishers 
and  writers  be  given  the  opportunity  to 
receive  the  royalties  directly  from  the 
Tribunal.  With  regard  to  foreign 
performing  rights  societies.  Gear  argued 
that  the  domestic  performing  rights 
societies  should  be  allowed  to  collect 
for  their  foreign  counterparts,  only  if 
those  foreign  societies  allow  Americans 
to  participate  in  the  royalties  they 
collect. 

Bopp  alleged  that  none  of  the  parties 
who  filed  comments  and  reply 
comments  in  this  proceeding  fit  within 
the  definition  of  an  entitled  "interested 
copyright  party."  Bopp  objected  to  the 
commenting  parties'  alleged  distribution 
formula,  which  it  maintains  is  based  on 
sales  and  broadcast  transmission 


statistics.  Bopp  proposed  that  each 
claimant  receive  an  equal  share  of  the 
royalty  fund. 

NAS  filed  informal  comments  "for  the 
purpose  of  reserving  its  rights"  under 
AHRA.  NAS  expressed  concern  with  the 
distribution  formula,  which  it  believes 
should  be  determined  by  the  Tribunal, 
interested  representatives  and 
claimants;  with  the  assistance  of  an 
advisory  panel.  NAS  beheves  that  such 
an  approach  will  expedite  distribution 
pi  royahy  payments  to  eligible 
claimants. 

The  Reply  Comments 

ASCAP,  BMI  and  SESAC.  in  reply  to 
the  comments  of  Gear  and  Bopp,  noted 
that  neither  of  these  two  parties  served 
them  with  their  comments.  Specifically, 
ASCAP,  AMI,  and  SESAC  stated  that, 
contrary  to  Gear's  representations, 
members  or  affiliates  of  performing 
rights  societies  are  not  prohibited  from 
representing  themselves  in  Tribunal 
royalty  distribution  proceedings. 

Furthermore,  ASCAP,  BMI.  and 
SESAC  opposed  Gear's  proposal  that 
performing  rights  societies  be  able  to 
collect  on  behalf  of  foreign  societies 
only  if  the  foreign  societies  permit 
American  writers  and  pubUshers  to 
participate  in  the  royalties  these  foreign 
societies  collect.  The  performing  rights 
societies  noted  that  "Isluch  reciprocity 
is  not  part  of  the  copyright  law,  and   ' 
there  is  no  legal  basis  for  barring  claims 
by  foreign  claimants." 

Regarding  Bopp's  comments.  ASCAP, 
BMI.  and  SESAC  maintained  that  they 
do  not  acciirately  reflect  the  law  on  two 
points:  (i)  none  of  the  joint  claimants, 
including  the  performing  rights  societies 
are  "proper  claimants;"  and  (ii)  all 
claimants  should  share  equally  in 
distributions  as  measxired  by  the 
statutory  distribution  criteria; 
notwithstanding  the  relative  merits  of 
their  claims.  See  17  U.S.C  1001(7), 
1006(c)  (Supp.  IV  1992). 

ASCAP.  BMI.  SESAC  CMI.  HFA.  and 
SGA  filed  joint  reply  comments.  In  the 
joint  reply  comments,  ASCAP,  BMI  and 
SESAC  withdrew  their  request  for  a 
requirement  that  joint  claimants  make 
available  to  other  claimants  and  the 
Tribunal,  upon  request,  a  Ust  of 
individuals  whose  claims  are 
encompassed  within  the  joint  claim. 

Regarding  the  comments  of  the 
Coalition,  the  joint  parties  opposed  any 
provision  requiring  that  the  "categories" 
of  music  for  which  claims  are  made  be 
identified.  The  joint  parties  refrained 
fit)m  responding  to  the  Coalition's 
argvunents  concerning  the  issue  of 
separate,  specific  and  written 
authorization  since  the  Tribunal  had 


established  a  separate  deadline  for 
addressing  that  issue. 

As  to  NAS'  recommendation  that  a 
panel  of  experts  be  convened  to  assist 
the  Tribunal  in  reaching  its  distribution 
determination,  the  joint  parties 
concluded  that  such  an  issue  is  not  yet 
ripe  for  consideration. 

AARC  in  anticipation  of  the 
withdrawal  by  ASCAP.  BMI,  and 
SESAC  of  their  joint  claimant  list 
proposal,  requested  that,  to  the  extent 
the  Tribunal  is  still  inclined  to  consider 
the  proposal,  the  Usts  be  filed  with  the 
Tribunal.  AARC  believes  that  merely 
requiring  that  the  lists  be  available 
could  cause  undue  ex{>ense  and  time 
delays  because  the  claimants  reside  in 
various  cities  throughout  the  country. 
Under  those  circumstances,  AARC 
maintains,  the  right  may  prove  to  be  an 
empty  one. 

Moreover.  AARC  opposed  NAS' 
recommendation  for  an  expert  panel  to 
assist  the  Tribunal.  AARC  maintained 
that  AHRA  sets  forth  the  procedures  for 
distributing  royalty  payments. 
According  the  AARC  these  procedures 
include  a  htigated  proceeding  during 
which  all  the  claimants  will  be  given  an 
opportunity  to  present  written  and  oral 
evidence,  including  expert  testimony,  to 
assist  the  Tribunal  in  making  its 
determination.  AARC  argued,  in  the 
alternative,  if  the  Tribunal  finds  NAS' 
recommendation  appeahng,  it  should 
only  apply  the  panel  method  in  the  case 
of  the  Musical  Works  Fimd,  since  all 
royalties  in  the  Sound  Recordings  Fund 
are  based  on  record  sales. 

AARC  also  opposed  the  Coalition's 
suggestion  that  music  categories  be 
identified  in  the  claims.  Finally,  AARC 
disagreed  with  Bopp's  assertion  that 
each  eligible  claimant  be  entitled  to  an 
equal  share  of  the  royalties.  According 
to  AARC  Bopp's  argimients  conflict 
with  AHRA,  which  establishes  the  bases 
upon  which  shares  are  to  be  calculated. 

Reports  on  Written  Authorization  Issue 

ASCAP,  BMI,  SESAC.  SGA,  and  HFA 
filed  a  joint  statement  informing  the 
Tribunal  that  they  had  reached  an 
agreement  among  themselves  regarding 
the  written  authorization  issue. 
Specifically,  they  agreed  that  the 
rebuttable  inference  adopted  by  the 
Tribtmal  in  the  Interim  Regulations,  58 
PR  6441,  6445  (1993),  "should  be  made 
part  of  the  final  regulations  applicable 
to  claims  made  for  royalties  in  the 
Musical  Works  Fund  beyond  1992." 
They  further  proposed  that  "the 
regulations  require  each  joint  claimant 
to  a  Subfund  within  the  Musical  Works 
F\md  to  make  available  for  inspection 
by  any  other  joint  claimant  to  the  same 


S3824      Federal  Register  /  Vol.  58.  No.  199  /  Monday.  October  18.  1993  /  Rules  and  Regulations 


Subfund  a  list  of  individual  claimants 
covered  by  the  joint  claim." 

The  Coalition  and  CMI  Rled  ioint 
comments  advising  the  Tribunal  that  all 
parties  had  not  reached  an  agreement 
concerning  the  interpretation  of  the 
contracts  between  the  performing  ri^ts 
societies  and  their  members  and 
affiliates.  The  Coalition  and  CMI 
concurred  %vith  the  Tribunal's 
determination  tiiat  AHRA  does  not  grant 
the  performing  rights  societies  spedal 
entitlement  to  make  claims  on  behalf  of 
their  members  and  affiliates. 

The  Coalition  and  CMI  further 
expressed  their  belief  "that  performing 
rights  societies,  like  all  other  interested 
copyright  parties  filing  joint  claims  on 
behalf  of  individual  claimants,  are 
required  by  the  AHRA  to  obtain 
separate,  specific  wrritten  authorizations 
to  file  claims  for  their  members  and 
their  affiliates  under  the  AHRA,  and 
that  neither  the  societies  nor  any  other 
private  party  may  be  l^ally  granted  the 
preferential  treatment  sought  here  by 
the  societies."  Therefore,  they  urged  the 
Tribunal  to  refrain  from  extending  the 
^  1992  performing  rights  societies 
temporary  infierenoe  to  {cover]  any 
subsequent  years. 

The  Coalition  and  CMI  also  concurred 
with  the  Tribunal's  stated  reluctance  to 
engage  in  any  review  of  the  private 
contracts  of  any  claimants  for  group 
representation.  The  Coalition  and  CMI, 
tberefo.'e,  urged  the  Tribunal  to 
reconsider  whether,  and  the  extent  to 
which,  oral  or  written  testimony  is 
necessary  to  resolve  the  written 
authorization  issue. 

RL\A  urged  the  Tribunal  "to  require 
that  all  interested  copyright  parties 
filing  joint  claims  on  behalf  of 
individual  claimants  obtain  separate, 
specific,  written  authorizations  to 
represent  such  individual  claimants." 
Consequently.  RIAA  requested  that  the 
Tribunal  not  extend  the  temporary  1992 
infierence  to  cover  any  subsequent  years. 

Cannings 

Cannings  supported  a  regulation 
which  requires  performing  rights 
societies  to  obtain  separate,  specific, 
and  written  authorization  to  represent 
individual  claimants.  Cannings 
maintained  that  the  standard 
agreements  between  performing  rights 
societies  and  their  members  or  affiliates 
does  not  grant  the  societies  an  automatic 
right  to  represent  its  members  or 
affiliates  before  the  Tribimal. 

DiscussioB 

The  Tribunal  has  reviewed  all  of  the 
comments  filed  by  the  parties.  EIA's 
comments  regarding  the  unconditional 
nature  of  AHRA's  grant  of  immimity 


from  infringement  are  accurate.  In  fact, 
the  language  in  the  supplementary 
information  section  of  the  interim  rules 
discussion,  which  EIA  requested  be 
corrected,  resulted  from  an  error.  The 
Tribunal  unsuccessfully  attempted  to 
correct  this  error  both  pre-  and  post- 
Federal  Register  publication. 

With  regard  to  Gear's  opposition  to 
any  requirement  that  writers  and 
publishers  obtain  their  royalties  from 
performing  ri^ts  societies,  the  Tribunal 
notes  that  there  is  no  such  requirement. 
On  the  contrary.  AHRA  establishes 
rights  for  the  individual  interested 
copyright  owner.  17  U.S.C  1007(a)(1) 
(Supp.  IV  1992).  AHRA,  however,  also 
gives  individual  interested  copyright 
owners  the  option  of  filing  {ointly.  17 
U.S.C  1007(a)(2)  (Supp.  IV  1992). 

Gear's  comments  relating  to  foreign 
performing  rights  societies  also  lack 
legal  basis.  As  ASCAP.  BMI  and  SESAC 
noted  in  their  reply,  such  reciprocity  is 
not  afforded  in  AHRA  or  any  where  else 
in  copyright  bw.  Consequently, 
reciprocity  requirements  fall  outside  of 
the  scope  of  the  Tribunal's  authority. 

Bopp  raised  questions  regarding 
whetner  the  majority  of  the  commenting 
parties  have  standiiig  as  "entitled 
interested  copyright  partliesj."  Again, 
the  Tribunal  notes  that  individual 
interested  copyright  owners  have  a 
statutory  right  to  negotiate  joint 
representation  in  lieu  of  individual 
representation.  Organizations  which 
provide  joint  representation,  such  as 
those  that  have  filed  comments  in  this 
proceeding,  are  entitled  to  file 
comments,  since  the  final  ruling  will 
establish  the  very  procedures  they  will 
have  to  follow  in  filing  claims. 

Bopp  also  proposed  distribution 
formulas.  This  proposal,  however,  is 
premature.  As  tne  Tribunal  stated  in  its 
interim  Regulations,  in  response  to  the 
Coalition's  comments  analyzing 
different  methods  for  valuing  music 
types,  "arguments  {addressing 
distribution  formulas]  are  more  properly 
advocated  in  a  distribution  proceeding, 
rather  than  in  this  rulemaking 
proceeding.  Therefore,  at  this  time,  the 
Tribunal  expresses  no  opinion  as  to  the 
value  of  any  specific  method  for 
resolving  disputes  concerning  the 
distribution  of  digital  royalties."  58  FR 
6441.  6444  (1992). 

With  regard  to  NAS*  recommendation 
for  an  expert  panel,  the  Tribunal  agrees 
with  AARC's  position  that  the  creation 
of  such  a  panel  is  unnecessary. 
Specifically.  AHRA  sets  forth  the 
procedures  for  distributing  royalty 
payments,  including  a  litigated 
proceeding  during  which  all  parties  will 
be  afforded  the  opportunity  to  present 
written  and  oral  evidence.  17  U.S.C 


1007(c)  (Supp.  IV  1992)  (specifying  that 
the  Tribunal  shall  adopt  the  distribution 
proceedings  listed  under  Chapter  8). 
During  these  litigated  proceedings,  the 
parties  ivill  be  able  to  introduce  expert 
testimony  to  assist  the  Tribunal  in 
making  its  determination.  Accordingly, 
an  expert  pane)  is  not  warranted  in 
these  proceedings. 

In  tne  case  of  categorization  of  music 
in  claims,  the  Tribunal  continues  to 
believe  that  such  a  requirement  would 
only  result  in  confusion,  without 
providing  any  significant  assistance  to 
the  parties  or  the  Tribunal.  Thus,  such 
a  requirement  will  not  be  included  in 
the  final  regulations. 

Regarding  the  4%  of  the  Sound 
Recordings  Fund  required  by  AHRA  to 
be  placed  into  an  escrow  account, 
managed  by  an  independent 
administrator,  17  U.S.C.  1006(b)(1) 
(Supp.  IV  1992),  the  Tribunal  agrees 
with  AFM.  AFTRA,  and  RIAA  that  the 
distribution  to  the  independent 
administrators  is  a  purely  ministerial 
task.  In  the  Interim  Regulations,  the 
Tribunal  refused  to  adopt  a  regulation 
which  appeared  to  parallel  the 
regulation  for  filing  claims  for  AHRA 
royalties. 

The  4%  of  the  Sound  Recordings 
Fund  is  required  by  AHRA  to  be 
distributed  to  non  featured  musicians 
and  vocalists  (nonfeatured  performers), 
who  have  performed  on  sound 
recordings  distributed  in  the  United 
States.  Id.  These  nonfeatured 
performers,  however,  are  not  included 
in  AHRA's  definition  of  "interested 
copyright  owners".  17  U.S.C.  1001(7) 
(Supp.  IV  1992).  Pursuant  to  AHRA,  the 
Tribunal's  authority  over  the 
distribution  of  roydties  extends  only  to 
interested  copyright  owners.  17  U.S.C 
1007  (Supp.  IV  1992).  Thus  the  Tribunal 
was  correct  in  determining  that  it  did 
not  have  the  authority  to  regulate  the 
distribution  of  such  royalties  to  the 
individual  nonfeatured  performers,  and 
in  not  promulgating  any  rules  to  that 
effect. 

However,  the  parties  have  clarified 
that  their  request  is  for  a  rule  that 
specifies  the  manner  in  which  to 
identify  the  independent  administrator 
to  the  "Tribunal,  not  their  appointment 
or  activities.  The  Tribunal  finds  that 
such  a  notification  requirement  is 
necessary  in  order  to  facilitate  the  initial 
distribution  of  royalties  to  the 
independent  administration.  Further, 
the  Tribunal  conctirs  that  such  initial 
distribution  falls  within  the  purview  of 
its  authority.  The  Tribunal  is,  in  fact, 
the  only  agency  authorized  by  AHRA  to 
distribute  the  funds  deposited  in  the 
Treasury.  17  U.S.C.  1007  (Supp.  IV 
1992).  Accordingly,  the  4%  share  of  the 
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Sound  Recordings  Fund  shall  be 
distributed,  by  the  Tribunal,  to  the 
independent  administrators,  who  shall 
manage  the  fmai  distribution  to  the 
eligible  nonfeatured  performers. 

Several  of  the  parties  proposed  some 
form  of  a  requirement  that  joint 
claimants  file  lists  identifying  each 
individual  claimant  in  their  respective 
group.  ASCAP.  BMI.  and  SESAC 
proposed  that  the  lists  be  available  to 
the  parties  and  the  Tribunal  upon 
request.  AARC,  on  the  other  hand, 
proposed  that  the  joint  claimants  be 
required  to  file  the  lists  with  their 
claims.  The  Tribunal  believes  that  such 
lists  would  be  useful  in  light  of  the 
newness  of  this  proceeding,  and  the  fact 
that  there  are  numerous  joint  claimants 
within  each  Subfund.  However,  the 
Tribunal  agrees  with  ASCAP,  BMI.  and 
SESAC,  that  the  lists  should  be  available 
upon  request,  rather  than  filed  with  the 
Tribunal.  Accordingly,  the  new 
subsection  proposed  by  ASCAP,  BMI, 
and  SESAC  will  be  adopted. 

Similarly,  it  is  useful  for  the  Tribunal 
to  have  expeditious  notification 
whenever  an  individual  claimant, 
subsequent  to  filing  an  individual  claim, 
negotiates  a  joint  claims.  Therefore,  the 
Tribunal  will  require  that  the  particular 
individual  claimant  or  joint  claimant 
notify  the  Tribunal  within  fourteen  (14) 
days  from  the  making  of  such  an 
agreement.  An  appropriate  provision 
will  be  added  to  the  content  of  claims 
regulation. 

The  Hnal  issue  pertains  to  the 
controversial  matter  of  requiring 
performing  rights  societies  to  obtain 
separate,  specific  and  written 
authorization  to  Hie  AHRA  royalty 
claims  for  thei*  members  and  affiliates. 
In  the  Interim  Regulations,  the  Tribunal 
concluded  that  this  issue  involves  a 
private  contractual  dispute. 

In  its  interim  determination,  the 
Tribunal  rejected  the  performing  rights 
societies'  assertion  that  AHRA  grants 
them  special  entitlement  to  make  claims 
on  behalf  of  their  members  and 
affiliates.  Moreover,  the  Tribunal  was 
unpersuaded  by  the  performing  rights 
societies'  assertion  that,  since  the 
requested  language  exempted  them  ht>m 
obtaining  separate,  specific  and  written 
authorization  is  in  the  rules  governing 
the  filing  of  jukebox,  cable,  and  satellite 
claims,  it  should  be  included  in  the 
rules  regulating  the  filing  of  claims 
under  AHRA. 

The  Tribunal  expressed  its  reluctance 
to  engage  in  the  interpretation  of  private 
contracts,  and  recommended  that  the 
parties  resolve  the  issue  among 
themselves.  Although  the  parties  were 
given  a  five  month  period  to  resolve  the 
issue,  they  were  unsuccessful  in 


reaching  a  universal  settlement. 
Therefore,  the  Tribunal  is  now  faced 
with  the  task  of  resolving  the 
controversy  in  a  manner  that  strikes  a 
balance  between  its  obligation  to 
operate  within  the  scope  of  its  authority, 
and  its  responsibility  to  satisfy  statutory 
obligations. 

It  has  been  well-established  that  the 
Tribunal  is  not  the  proper  forum  for 
resolving  private  contract  disputes. 
National  Broadcasting  Company  v. 
Copyright  Royalty  Tribunal.  848  F.2d 
1289, 1291  (D.C  Qr.  1988):  1984  Cable 
Royalty  Distribution  Proceedings; 
Notice  of  Final  Determination,  52  FR 
8404,  8411.  In  National,  the  Court  of 
Appeals  underscored  this  fact  by 
stating,  "the  CRT  has  no  authority  to 
provide  a  legally  significant 
interpretation  of  contracts  *  "  •." 
National  848  F.2d  at  1291. 

Notably,  not  only  does  that  Tribunal 
lack  statutory  authority  to  interpret 
contracts,  but  any  attempt  by  the 
Tribunal  to  engage  in  such  activity 
would  most  probably  raise 
con^titutkinal  problems  as  well,  because 
"Congress  may  not  vest  in  a  non- Article 
ni  court  the  power  to  adjudicate,  render 
final  judgment  and  issue  binding  orders 
in  a  traditional  contract  action  arising 
under  state  law,  without  consent  of  the 
litigants,  and  subject  only  to  ordinary 
appellate  review."  Thomas  v.  Union 
Carbide  Agric.  Prods.  Co..  473  U.S.  568. 
584  (1985).  * 

Thus,  any  interpretation  of  a  private 
contract  by  the  Tribunal,  in  this 
instance,  would  constitute  an  abuse  of 
delegated  authority,  as  well  as  an 
unconstitutional  infringement  of 
judicial  power.  The  authorization  issue, 
however,  cannot  be  ignored  as  the 
Tribunal  is  mandated,  by  AHRA,  to 
prescribe  regulations  setting  forth 
procedure  for  filing  claims  and 
distributing  royalties.  17  U.S.C  1007 
(Supp.  IV  1992). 

Therefore,  to  preserve  control  over  its 
distribution  proceedings,  while 
operating  within  prescribed 
constitutional  and  legislative 
boundaries,  the  Tribunal  has 
promulgated  a  general  procedural  rule. 
This  rule  requires  separate,  specific,  and 
written  authorization,  signed  by 
members  affiliated  or  their 
representatives,  before  a  performing 
rights  society  can  represent  individual 
copyright  owners.  However,  there  are 
two  situations  where  such  written 
authorization  will  not  be  required: 

1 .  The  agreement  between  the 
performing  rights  societies  and  their 
members  or  affiliates  si>ecifically 
authorizes  such  societies  to  represent 
their  members  or  affihates  before  the 


Tribunal  in  royalty  filing  and  fee 
distribution  proceedings;  or 

2.  The  agreement  between  the 
performing  rights  societies  and  their 
members  or  affiliates,  as  specified  in  a 
court  order,  authorizes  such  societies  to 
represent  their  members  or  affiliates 
before  the  Tribunal  in  royalty  filing  and 
fee  distribution  proceedings. 

The  Tribunal  believes  that  such  a  rule 
is  a  reasonable  solution  to  the  written 
authorization  issue,  and  is  consistent 
with  Congressional  intent.  AHRA.  first 
and  foremost,  establishes  rights  for 
individual  interested  copyright  owners. 
The  joint  claim  alternative  is  merely  a 
permitted  option.  Consequently,  any 
general  rule  addressing  vnitten 
authorization  should  fovor  the 
individual  claimant.  The  Tribunal 
believes  that  the  aforementioned 
procedural  rule  accomplishes  this  goal. 

The  Tribunal  underscores  that  its  rule 
is  purely  procedural  in  nature  and 
mandated  by  the  need  to  manage  its 
proceedings.  The  rule  does  not,  in  any 
way,  foreclose  the  contracting  parties 
full  recourse  to  normal  legal  remedies. 
Cf.  National,  848,  F.2d  at  1291. 

List  of  Subjects  in  37  CFR  Parts  301  and 
311 

Copyright,  Digital  Audio  Home 
Recording  Act. 

Final  Regulations 

In  lieu  of  the  foregoing,  the  Tribunal 
is  amending  37  CFR  chapter  ID  in  the 
manner  set  forth  below: 

Authority:  17  U.S.C  S03.(a). 

1.  Section  301.1  is  amended  by 
revising  paragraph  (g)  and  (h)  to  read  as 
follows: 

§301.1    Purpose. 


(g)  To  distribute  digital  audio 
recording  devices  and  media  royalty 
payments  under  17  U.S.C  Chapter  10 
deposited  with  the  Register  of 
Copyrights. 

(n)  To  consider  petitions  to  adjust  the 
royalty  maximum  for  digital  audio 
recording  devices  pursuant  to  17  U.S.C 
1004(a)(3). 

2.  Section  301.70  is  revised  to  read  as 
follows: 

1301.70   Scope. 

This  subpart  governs  only  those 
proceedings  dealing  with  the 
distribution  of  compulsory  cable 
television,  coin-operated  phono-record 
player  (jukebox)  land),  satellite  carrier 
and  digital  audio  recording  devices  and 
media  royalty  payments  [royalties) 
deposited  with  the  Register  of 
Copyrights,  according  to  the  terms  of  17 
U.S.C  111  (d)(4).  116(c)  land).  119(b). 
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and  1005.  respectively.  It  does  not 
govern  unreUted  rule  making 
proceedings.  Those  provisions  of 
Subpeit  E  generally  regulating  the 
conduct  of  proceedings  shall  apply  to 
royalty  (m  distribution  proceedings, 
unless  they  are  inconsistent  with  the 
specific  provisions  of  this  subpart. 

3.  Section  301.71  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

9301.71  Oewwwewceineat  proceedings. 

•        •        •        •        • 

(d)  Digital  audio  recording  devices 
and  media.  In  the  case  of  royalty 
payments  for  the  importation  and 
distribution  in  the  United  States,  or  the 
manufacture  and  distribution  in  the 
United  States,  of  any  digital  recording 
device  or  medium,  any  person  claiming 
to  be  entitled  to  such  payments  must 
file  a  claim  with  the  Tribunal  during  the 
month  of  January  or  February  of  each 
year  in  accordance  with  Tribunal 
regulations. 

4.  Section  301.72  is  amended  by 
revising  paragraph  (d)  to  reed  as 
follows: 

1301.72  DetsrmtnaOon  of  controverey. 

(d)  Digital  audio  recording  devices 
and  media.  Within  30  days  after  the  last 
day  of  February  each  year,  the  Tribunal 
shall  determine  whether  a  controversy 
exists  among  the  claimants  of  digital 
audio  recording  devices  and  media 
royalty  payments  as  to  any  Subfund  of 
the  Sound  Recording  Fund  or  the 
Musical  Works  Fund  as  set  forth  in  17 
U.S.C.  §  1006(b)  (1)  and  (2).  In  order  to 
determine  whether  a  controversy  exists, 
the  Tribunal  may  conduct  whatever 
proceedings  it  feels  necessary,  subject  to 
the  procedures  and  regulations  of 
subpart  E.  The  results  of  this 
determination  shall  be  announced  in  the 
Federal  Register.  If  the  Tribunal  decides 
that  a  controversy  exists,  the  Federal 
Register  notice  shall  also  announce  the 
commencement  of  the  royalty 
distribution  proceeding,  and  shall,  to 
the  extent  feasible,  describe  the  general 
structure  and  schedule  of  the 
proceeding. 

5.  Part  311  is  added  to  read  as  follows: 

PART  311-^UNQ  OF  CLAIMS  TO 
DIGfTAL  AUDIO  RECOAOMQ  DEVICES 
AND  MEDIA  ROYALTY  PAYMENTS 

Sm:. 

311.1  General 

311.2  Tinie  of  filing. 

311.3  Content  of  claim. 

311.4  Content  of  noticet  regarding 
independent  administraton. 

311. 5  Compliaace  with  statutory  dates. 

311.6  Forins. 


Autboriiy:  17  US.C.  803(a).  1007(aNll 
(1992  ft  Supp.  IV  1992). 

fSII.I    General. 

This  part  prescribes  procedures 
pursuant  to  17  U.S.C  1007(aHl)  (Supp. 
IV  1992).  Mrfaereby  interested  copyright 
parties,  as  deHned  in  17  U.S.C  1001(7) 
(Supp.  rv  1092).  claiming  to  be  entitled 
to  royalty  payments  made  for  the 
importation  and  distribution  in  the 
United  States,  or  the  manufacture  and 
distribution  in  the  United  States,  of 
digital  audio  recording  devices  and 
media  pursuant  to  17  U.S.C  1006 
(Supp.  rv  1992).  shall  file  claims  with 
the  (Copyright  Royalty  Tribunal. 

1311.2  TimeotfRlng. 

Commencing  with  January  and 
February.  1993  and  diuing  January  and 
February  of  each  succeeding  year,  every 
interested  copyright  party  claiming  to  be 
entitled  to  digital  audio  recording 
devices  and  media  royalty  payments 
made  for  quarterly  periods  ending 
during  the  previous  calendar  year  shall 
file  a  claim  with  the  Copyright  Roya^y 
Tribunal  No  royalty  payments  shall  be 
distributed  to  any  interested  copyright 
party  for  the  specified  period  unless 
such  interested  copyright  party  has  filed 
a  claim  to  such  royalty  payments  during 
January  or  February  of  the  following 
calendar  year.  Claimants  may  file  claims 
jointly  or  as  a  single  claim.  A 
performing  rights  society  shall  be 
required  to  obtain  from  its  members  or 
affiliates  separate,  specific,  and  written 
authorization,  signed  by  members, 
affiliates,  or  their  representatives,  to  file 
claims  to  the  Musical  Works  Fund,  apart 
from  their  standard  arrangements,  for 
purposes  of  royalties  filing  and  fee 
distribution.  However,  such  written 
authorization  will  not  be  required  in 
cases  where  either,  (a)  The  agreement 
between  the  performing  rights  society 
and  its  members  or  affiliates  specifically 
authorizes  such  societies  to  represent 
their  members  or  affiliates  before  the 
Copyright  Royalty  Tribunal  in  royalty 
filing  and  fee  distribution  proceedings: 
or  (b)  the  agreement  between  the 
performing  rights  societies  and  their 
members  or  affiliates,  as  specified  in  a 
court  order,  authorizes  such  societies  to 
represent  their  members  or  affiliates 
before  the  Copyright  Royalty  Tribunal  in 
royalty  filing  and  fee  distribution 
proceedings. 

5311.3  Content  of  daima. 

(a)  Claims  filed  by  interested 
copyright  parties  fior  digital  audio 
recording  devices  and  media  royalty 
payments  shall  include  the  following 

information: 


(1)  The  full  legal  name  of  the  person 
or  entity  claiming  royalty  payments. 

(2)  The  telephone  number,  facsimile 
number,  if  any.  and  full  address, 
including  a  specific  number  and  street 
name  or  rural  route,  of  the  place  of 
business  of  the  person  or  entity. 

(3)  A  statement  as  to  how  the  claimant 
fits  within  the  definition  of  interested 
copyright  party  specified  in  17  U.S.C. 
1001(7)  (Supp.  IV  1992). 

(4)  A  statement  as  to  whether  the 
claim  is  being  made  against  the  Sound 
Recordings  Fund  or  the  Musical  Works 
Fund,  as  set  forth  in  17  U.S.C  1006(b) 
and  as  to  which  Subfund  of  the  Sound 
Recordings  Fund  (i.e.,  the  copyright 
owners  or  featured  recording  artists 
Subfund)  or  the  Musical  Works  Fund 
(i.e.,  the  music  publishers  or  writers 
Subfund)  the  claim  is  being  made 
against  as  set  forth  in  17  U.S.C. 
1006(b)(l)-(2)  (Supp.  rv  1992). 

(5)  Identification,  establishing  a  basis 
for  the  claim,  of  at  least  one  musical 
work  or  sound  recording  embodied  in  a 
digital  musical  recording  or  an  analog 
musical  recording  lawfully  made  under 
Title  1 7  of  the  United  States  Code  that 
has  been  distributed  (as  that  term  is 
defined  in  17  U.S.C  1001(6)  (Supp.  IV 
1992)),  and  that,  during  the  period  to 
which  the  royalty  payments  claimed 
pertain,  has  been  (i)  Distributed  (as  that 
term  is  defined  in  17  U.S.C.  1001(6) 
(Supp.  IV  1992))  in  the  form  of  digital 
musical  recordings  or  analog  musical 
recordings,  or  (ii)  Disseminated  to  the 
public  in  transmissions. 

(b)  Claims  shall  bear  the  original 
signature  of  the  claimant  or  of  a  duly 
authorized  representative  of  the 
claimant. 

(c)  In  the  event  that  the^egal  name 
and/or  full  address  of  the  claimant 
changes  after  the  filing  of  the  claim,  the 
claimant  shall  notify  the  Copyright 
Royalty  Tribunal  of  such  change  within 
thirty  days  of  the  change,  or  the  claim 
may  be  subject  to  dismissal. 

(d)  In  the  event  that,  after  filing  an 
individual  claim,  an  interested 
copyright  party  chooses  to  negotiate  a 
joint  claim,  either  the  particular  joint 
claimant  or  individual  claimant  shall 
notify  the  Copyright  Royalty  Tribunal  of 
such  change  within  fourteen  days  from 
the  making  of  the  agreement. 

(e)  If  an  interested  copyright  pai\y 
intends  to  file  claims  against  more  than 
one  Subfund,  each  such  claim  must  be 
filed  separately  with  the  Copyright 
Royalty  Tribunal.  Any  claim  that 
purports  to  file  against  more  than  one 
subfund  will  be  rejected. 

(f)  All  claimants  filing  a  joint  claim 
shall  make  available  to  the  Ck>pyright 
Royalty  Tribunal  and  other  claimants 
filing  claims  within  the  relevant 
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Subfund.  on  reasonable  notice  and 
under  reasonable  conditions,  a  list  of  all 
individual  claimants  covered  by  the 
joint  claim. 

§311.4   Content  of  noticee  regarding 
Independent  administrator*. 

(a)  The  independent  administrator 
jointly  appointed  by  the  interested 
copyright  parties,  as  defined  in  17 
U.S.C.  1001  (7)(A)  (Supp.  IV  1992),  and 
the  American  Federation  of  Musicians 
(or  any  successor  entity)  for  the  purpose 
of  managing,  and  ultimately  distributing 
the  royalty  payments  to  nonfeatured 
musicians  as  defined  in  17  U.S.C. 
lQ06(b)(l)  (Supp.  IV  1992),  shall  file  a 
notice  informing  the  Copyright  Royalty 
Tribunal  of  his/her  name  and  address. 

(b)  The  independent  administrator 
jointly  appointed  by  the  interested 
copyright  parties,  as  defined  in  17 
U.S.C.  1001(7)(A)  (Supp.  IV  1992).  and 
the  American  Federation  of  Television 
and  Radio  Artists  (or  any  successor 
entity)  for  the  purpose  of  managing,  and 
ultimately  distributing  the  royalty 
pajrments  to  nonfeatured  vocalists  as 


defined  in  17  U.S.C  1006(b)(1)  (Supp. 
IV  1992),  shall  file  a  notice  informing 
the  Copyright  Royalty  Tribunal  of  his/ 
her  full  name  and  address. 

(c)  A  notice  filed  under  paragraph  (a) 
or  (b)  of  this  section  shall  include  the 
following  information: 

(1)  The  full  name  of  the  independent 
administrator 

(2)  The  telephone  number  and 
facsimile  number,  if  any,  full  address, 
including  a  specific  number  and  street 
name  or  rural  route,  of  the  place  of 
business  of  the  independent 
administrator. 

(d)  Notice  shall  bear  the  original 
signature  of  the  independent 
administrator  or  a  duly  authorized 
representative  of  the  inde[>endent 
administrator,  and  shall  be  filed  with 
the  Copyright  Royalty  Tribunal  no  later 
than  March  31  of  each  year, 
commencing  with  March  31, 1994. 

S  311.5   Compliance  with  statutory  dates. 

Claims  fiL-d  with  the  Copyright 
Royalty  Copyright  Royalty  Tribunal 
shall  be  considered  timely  filed  only  if: 


(a)  They  are  received  in  the  offices  of 
the  Copyright  Royalty  Tribunal  during 
normal  business  hours  during  the 
months  of  January  or  February,  or 

(b)  They  are  properly  addressed  to  the 
Copyright  Royalty  Tribunal,  1825 
Connecticut  Avenue,  NW.,  suite  918, 
Washington.  DC  20009  and  they  are 
deposited  with  sufficient  postage  with 
the  United  States  Postal  Service  and 
bear  a  January  or  February  U.S. 
postmark.  Claims  dated  only  with  a 
business  meter  that  are  received  after 
the  last  day  of  February  will  be  rejected. 
No  claim  may  be  filed  by  facsimile 
transmission. 

1311.6    Forms. 

The  Copyright  Royalty  Copyright 
Royalty  Tribunal  does  not  provide 
printed  forms  for  the  filing  of  claims. 

Dated:  October  13. 1993. 
Cindy  Daub, 
Chairman. 
(PR  Doc.  93-2S499  Filed  lO-lS-93;  8:45  am) 
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Title  3— 

The  President 


Proclamation  6611  of  October  14,  1993 

National  Down  Syndrome  Awareness  Month,  1993 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Down  syndrome,  the  most  common  genetic  birth  defect  associated  with 
mental  retardation,  affects  4,000  babies  a  year  from  all  ethnic  and  societal 
backgrounds.  As  little  as  twenty  years  ago,  people  with  Down  syndrome 
were  stigmatized  or,  all  too  frequently,  institutionalized.  Now,  happily,  they 
are  benefitting  from  important  advances  in  research,  education,  and  health 
care. 

Over  the  past  two  decades,  scientists  have  applied  the  technology  of  molecu- 
lar genetics  and  other  sciences  to  the  study  of  Down  syndrome.  Researchers 
are  looking  for  the  genes,  or  combination  of  genes,  on  chromosome  21 
that  have  a  relationship  to  the  development  of  intelligence  and  the  physical 
disorders  associated  with  Down  syndrome.  They  are  also  looking  for  a 
possible  relationship  between  Dovsm  syndrome  and  Alzheimer's  disease. 

There  is  a  wide  variation  in  mental  abilities,  behavior,  and  physical  develop- 
ment in  individuals  with  Down  syndrome.  However,  individuals  with  Down 
syndrome  benefit  from  loving  homes,  early  intervention,  special  education, 
mainstreaming,  appropriate  medical  care,  and  positive  public  attitudes — 
all  made  possible  through  the  efforts  of  researchers,  service  providers,  physi- 
cians, teachers,  and  parent  support  groups.  In  addition,  such  government 
agencies  as  the  National  Institute  of  Child  Health  and  Human  Development 
and  the  National  Institute  on  Aging,  components  of  the  National  Institutes 
of  Health;  the  Maternal  and  Child  Health  Bureau;  and  the  President's  Commit- 
tee on  Mental  Retardation  have  worked  in  concert  with  private  organizations 
like  the  National  Down  Syndrome  Congress  and  the  National  Dov^rn  Syndrome 
Society  to  help  those  affected  by  this  congenital  disorder. 

To  help  promote  greater  understanding  of  Down  syndrome,  the  Congress, 
by  Senate  Joint  Resolution  92,  has  designated  the  month  of  October  1993 
as  "National  Dov/n  Syndrome  Awareness  Month"  and  has  authorized  and 
requested  the  President  to  issue  a  proclamation  in  observance  of  this  month. 

NOW.  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  the  month  of  October  1993  as  National 
Dov^m  Syndrome  Awareness  Month.  I  invite  all  Americans  to  obser\'e  this 
month  with  appropriate  programs  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourteenth  day 
of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 
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81st  Congraaa).  (Oct  8.  1993; 
107  Stat  1021;  1  page) 
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accompanied  by  remittance  (check,  mor>ey  order.  GPO  Deposit 
Account.  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk.  Monday  through  Friday,  at  (202)  783-323S 
from  8  00  ajn.  to  4:00  p.m  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2233. 

TItl*  Stock  Numbw  Price       RevietonOaia 

i.  2  (2  Reserved) (869-019-O0001-1) $15.00        Jon.  t.  1993 

3(1992Compaation 

and  Ports  100  and 

W) (869-019-00002-0) \JJ0O 


4  (869-019-00003-8) 5.50 

5  Parts: 

'-699  (869^19-00004-6) 21.00 

AX)-1 199 (869-01W)0005-4) 17.00 

1200-End.  6  (6 

Resen/ed) (869-019-00006-2) 21.00 

0-26  ....'. (869-0I9-O0007-1) 20.00 

27-^  (869-019-00008-9) 13.00 

46-5»   (869-019-00009-7) 20.00 


^  - (869-019-00010-1) 

53-209 (869-019-00011-9) 

210-299  {86W)19-00012-7) 

300-399 (869-019-00013-5) 

400-699 (869-01W)0014-3) 

700-899 (869-019-00015-1) 

''00-999 (869-019^00016-0) 

1000-1059  (869-019-00017-8) 

1060-1119 (869-019-00018-6) 

1120-1199  (869-019-00019^) 11.00 

1200-1499  (869-019-00020-8) 27SX} 

1500-1899  (869-019-00021-6) 17.00 

"00-1939  (869-019-00022^) 13.00 

'940-1949  (669-019-00023-2) 27.00 

I^SO-1999 (869-0I9-O0024-1) 32.00 

(869-019-00025-9) 12.00 


28.00 
21.00 
30.00 
15.00 
17.00 
21.00 
33.00 
20.00 
13.00 


(869-019-00026-7) 20.00 

9  Pens: 

'-IW  (869-019-00027-5) 27.00 

2«Knd  (869-019-00028-3) 21.00 

10  Parts: 

0-50  (869-019-00029-1)  .. 

51-199 „.  (869-019-00030-5)  .. 

200-399 (669-019-00031-3)  .. 

400^*99 (869-019-00032-1)  .. 

SWHnd  (869-019-00033-0)  .. 


29.00 
21.00 
15.00 
20.00 
33.00 

U  (869-019-00034-8) 13.00 

12  Parts: 

1-IW  (869-019-00035-6) 11.00 

15.00 
26.00 
21.00 
19.00 
28.00 


200-219 (869-019-O0036-4) 

220-299 (869-019-00037-2) 

300-499 (869-019^)0038-1) 

500-599 (869-019-00039^ 

600-End  >.. (86W)19-00040-2) 

li (869-019-00041-1) 28.00 


'  Jon.  1.  1993 
Jon.  1,  1993 

Jon.  I.  1993 
Joa  1.  1993 

Joa  1.  1993 

Jon.  1,  1993 
Jon.  1.  1993 
Jon.  1.  1993 
Jon.  1.  1993 
Jon.  1.  1993 
Jon.  1.  1993 
Jon.  1.  1993 
Jon.  1,  1993 
Jon.  1.  1993 
Jon.  1,  1993 
Jon.  1.  1993 
Jon.  1,  1993 
Jan.  1,  1993 
Jon.  1.  1993 
Jon.  1.  1993 
Jon.  1.  1993 
Jon.  1.  1993 
Jon.  1,  1993 
Jon.  1.  1993 

Jon.  1.  1993 

Jon.  1.  1993 
Jon.  1.  1993 

Jon.  1.  1993 
Jon.  1,  1993 
Jon.  1.  1993 
Jon.  1,  1993 
Jon.  1.  1993 

Jan.  1.  1993 

Jon,  1.  1993 
Jon.  1.  1993 
Jon.  1.  1993 
Jon.  1,  1993 
Jon.  1.  1993 
Jon.  1,  1993 

Jon.  1.  1993 


TWe 
14 


Stock  Number 


Price       RevlaionDato 


1-59  (869-01W)0042-9) 29.W 

60-139 (869-019-00043-7) 26J)0 

140-199 (869-019-000*4-5) 12« 

200-1 199 (869-019-00045-3) 22J0O 

1200-End (869-019-00046-1) 16.00 

IS  PAffte* 

0-299  ....'. (869-019-00047-0) HOQ 

300-799 (869-019-00048-8) 25X10 

800-End  (869-019-00049-6) 190) 


7.00 
17.00 
24.00 

\tJ0O 
23.00 
30  A) 

16.00 
19.00 
15A) 
lOA) 

3sm 

WJOO 


1C 

0-149  (869-019-00060-(» 

150-999 (869-Ol»-00051-« 

1000-End (869-019-00052-6) 

17  Parts: 

1-199 (869-019-00054-2) 

200-239 „ (869-019-00055-1) 

240-End  (869-019-00056-9) 

18  Parts: 

1-149  (869-019-00057-7) 

150-279 (869-01W)0058-5) 

280-399 (869-019-00059-3) , 

400-tnd  (869^>l»-00060-7) . 

19  Parts: 

1-199  (869-019^)0061-5) 

200-End  (869-019-00062-3) . 

20  Parts: 

1-399  (869-019-00063-1) ]9J0O 

400-499 (869-019^)0064-0) DJOO 

500-End  (869-019-00065-8) 30.00 

21  Parts: 

1-99  (869-019-00066-6) 

100-169 (869-019-00067-4) 

170-199 (869-019-00068-2) 

200-29? (86W)19-00069-l) 

300-499 (869-019-0007(W) 

500-599 (869-019^)0071-2) 

600-799 __ (869-019-00072-1) 

800-1299 „....  (869-019-00073-9) . 

1300-€nd (869-019-00074-7) 


15.00 
21.00 
20.00 

6.00 
34O0 
21.00 

8O0 
22O0 
1200 

30.00 
22.00 

21.00 

38.00 
36O0 
17.00 
39.00 
15.00 

31.00 

2fiPsrts: 

§§  1.0-1-1.60  (869-019-00084-4) 21O0 

§§  1.61-1.169 (869-019-00085-2) 37O0 

§§  1.170-1.300 (869-019-00086-1) 23.00 

§§  1  J01-1.400 (869-019-00087-9) 21O0 

§§  1.401-1440 (869-019-00088-7) 31O0 

§§1.441-1.500  (869019-00089-5)  23O0 

§§  1.501-1M) (869-019-00090-9) 20O0 

§§  1.641-1.850 (869-019-00091-7) 2100 

§§  1.851-1.907 (869-019-00092-5) 2700 

§§  1.908-1.1000  (869-019-00093-3) 26O0 

§§1.1001-1.1400  (869-019-00094-1) 22O0 

§§1.1401-End  (869-019-0009S-0) 31O0 

2-29 _ (869-019-00096-8) 23O0 


22  Parts: 

1-299  (869-019-00075-5) 

300-End  (869-019-00076-3) 

23  (869-019-00077-1) 

24  Parts: 

0-199  (869-019-00078-0) 

200-499 (869-019-00079-8) 

500-699 (869-019-OOOeO-l) 

700-1699 (869-OJ9-00081-0) 

ITOtKnd (869019-00082-8) 

25  (869-019-00083-6) 


30-39 
40-49  .„ 
50-299.. 
300-499 
500-599 


.  (869-019^)0097-6) 18O0 

.  (869-019-00098-4) 13O0 

(869-019-00099-2) 13O0 

,  (869-017-00100-0) 23O0 

(869-019-00101-8) 6.00 


Jon.  I.  1993 
Jon.  1.1993 
Jon.  1.  1993 
Jan.  1.  1993 
Jan.  1.1993 

Jon  1.  1993 
Jon.  1. 1993 
Jon.  1. 1993 

Jon.  1. 1993 
Jon.  1.  1993 
Jan.  1,  1993 

Apr.  I.  1993 
Junt  1.  1993 
June  1,  1993 

Apr.  1.  1993 
Apr.  1.  1993 
Apr.  1.  1993 
Apr.  1,  1993 

Apr.  1.  1993 
Apr  1.  1993 

Apr.  I.  1993 
Apr.  1. 1993 
Apr.  1.  1993 

Apr.  1.  1993 
Apr.  I.  1993 
Apr.  I.  1993 
Apr.  1.  1993 
Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1.  1993 

Apr.  1.  1993 
Apr.  1.  1993 

Apr.  1.  1993 

Apr.  1.  1993 
Apr.  1.  1993 
Apr.  1. 1993 
Apr.  I.  1993 
Apr.  1.  1993 

Apr.  1,  1993 

Apr,  1.  1993 
Apr.  1.  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1.  1993 
Apr.  1.  1993 
Apr.  1.  1993 
Apr.  1.  1993 
Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1.  1993 
Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1.  1993 
'Apr.  1.  1990 


VI 


Federal  Register  /  Vol.  58,  No.  199  /  Monday.  October  18,  1993  /  Reader  Aids 


THto 

600-€nd 

27 


Stock  NuintMf 
.(«69-01»-00K»-6) 


1-199  (86»-019-00J03-4) 

20(Hnd  («69-019-00»04-2) 

2S  Parts: „ 

1-42  (B6W)IW»105-1) 

43-«Hl (86W)lW)0106-9) 

29  Pafts: 

lOMW 

•500-e99  

900-l»99 

1900-1910  (5§  1901.UO 

1910.999) 

1910  (§§1910.1000  to 

end)  

1911-1925 ™ 

1926 

1927-€nd 


(a69-«19-0Ot07-7) 
(M9mi9'K)010»-S) 
(869-019^00109^3) 
(869-01*^110-7) 


8.00 

37.00 
11.00 

27.00 
21.00 

2100 

9.50 

36.00 

17.00 


RcwWonData 
Apt.  1.  1993 


TW« 


Stock  Numbor 


Prico       Rovfalon  Data 


(86^1 7-001 1(M)  . 
(869-017-00111-2). 
(869-017-00112-1). 
(869-017-00113-9). 

30  Parts: 

•1-199 (869-01»-00116-6) . 

200-699 (869-01W)0117-4) . 

•700-€nd (869-019-00118-2)  . 

31  PAfte* 

0-199  ....'. (869-019-00119-1) . 

200-€nd  (869-019-0012^4) . 

32  Parts: 

1-39.  Vol.  I 

1-39,  VOL  tt „ 

1-39,  Vo».  m 

1-190  (869-019-00121-2) . 

•191-399  (869-01W)0122-l) , 

400-629 (869-019-0012>.9) . 

630-699 (869-019-00124-7)  . 

700-799 (869-01W)0125-5) , 

8C0-€nd  (869-019-00126-3) 

33  Parts: 

1-124  (869-01W)0127-l) , 

12S-199 „ » (869-019-00128-0) 

200-€ncl  (869-019-00129-8) 

34  Parts: 

1-299  (869-017-00128-7) 

300-399 (869-019-00131-0) 

400-£nd  (869^)19-00132-8) 

35  (869-019-00133-6) 

38  Parts: 

1-199  (869-019-00134-4) 

2C0-€nd  (869-019-00135-2) 

37 (869-019-00136-1) 

38  Parts: 

0-17  (869-019-00137-9) 

18-€nd  (869-019-00138-7) 

39 (869-019-00139-5) 

40  Parts: 

1-51  (869-017-00138-4) 

52  (869-017-00139-2) 

53-60  (869-017-00140-6) 

61-«0  (869-017-00141-4) 

81-«5  (869-017-00142-2) 

86-99  (869-017-0014^-1) 

100-149 (869-017-00144-9) 

150-189 (869-017-00145-7) 

190-259 (869-017-00146-5) 

26(^299 (869-017-00147-3) 

300-399 (869-017-00148-1) 

400-424 (869^)17-00149^ 

425-699 (869^)17-00150-3) 

700-789 (869-017-00151-1) 

790-€nd  (869-017-00152-0) 


16.00 

900 

14.00 

30.00 

27.00 
20.00 
27.00 

18.00 
29.00 

15.00 
19.00 
1800 
30.00 
36.00 
26.00 
14.00 
21O0 
22.00 

20.00 
25.00 
24.00 

27.00 
20.00 
37.00 

1200 

16.00 
35.00 

20.00 


31.00 
30.00 

17.00 


31.00 
33.00 
36.00 
16.00 
17.00 
33.00 
34.00 
21.00 
16.00 
36.00 
15.00 
26.00 
26.00 
23.00 
2SO0 


API.  1. 
SApi.  1. 

July  1. 
Juty  1. 

Mil 
Juty  1, 
Juty  1. 
July  1. 


(869-017-00109-1) 29.00        July  1. 


July  I. 

•July  1. 

July  1. 

July  1. 

July  1. 
July  1. 
July  1. 

July  1, 
July  1, 

ajulyl. 

»Julyl. 

'July  1. 
July  1, 
July  1, 
July  1. 

'July  1. 
July  1, 
July  1. 

July  1. 
July  1. 
July  1, 

July  1. 
July  1, 
July  1. 

Juiyt. 

Julyl, 
July  1, 

July  1. 

July  1. 
Julyl, 

Julyl, 

July  1. 
Julyl, 
Julyl. 
Julyl, 
July  1. 
July  1, 
July  1, 
July  1, 
July  1, 
July  1, 
July  1. 
Julyl. 
Julyl. 
Julyl, 
JUyl. 


993 
991 

993 
993 

993 
993 
993 
993 

992 

992 
989 
992 
992 

993 
993 
993 

993 
993 

984 
984 
984 
993 
993 
993 
991 
993 
993 

993 
993 
993 

992 
993 
993 

993 

993 
993 

993 

993 
993 

993 


992 
992 
992 
992 
992 
992 
992 
992 
992 
992 
992 
992 
992 
992 
992 


41Chaptsra: 

1, 1-1  to  1-10 13O0 

1, 1-1 1  to  Appendix,  2  (2  Ressfved) 13.00 

3-6 1400 

7 6S10 

8 4^ 

9 13.00 

10-17 9.50 

18.  Vol  I.  Ports  1-5  134)0 

18.  Vol.  n.  Ports  6-19 13J0 

18.  Vol.  111.  Ports  20-52 13X0 

19-100  13.00 

•1-100 (869-019-00156-5) 10.00 

101  (869-019-00157-3) 30.00 

102-200 (869-019-00158-1) 11.00 

201-€nd  (869-019-00159-0) 12.00 

42  Parts: 

1-399  _ (869-017-00157-1) 23.0a 

400-429 (8694)17-00158-9) 23O0 

430-€nd  -(869-017-00159-7) 31.00 

43  Parte: 

1-999  (869-017-00160-1) 22.00 

1000-3999  (869-017-00161-9) 30.00 

4000-€nd (869-017-00162-7) 13.00 

44 (869-01 7-O016W) 26.00 

45  Parte: 

1-199  (869-017-00164-3)  .. 

200-499 (869-017-00165-1)  .. 

500-1199 (869-017-001664))  .. 

1200-Cnd (869-017-00167-8)  .. 


20.00 
14.00 
30.00 
20.00 

46Parta: 

1-40 (869-017-00168-6) 17.00 

41-69  (869-017-00169^) 16.00 

8.00 
14.00 
12.00 
14.00 
17.00 
22.00 
14.00 

22.00 
22.00 
12.00 
21.00 
24.00 


70-89  (869-017-00170-8) 

90-139 (869-017-00171-6) 

140-155 (869-017-00172-4) 

156-165 (869-017-00173-2) 

166-199 (869-017-00174-1) 

200^99 _....  (869-017-00175-9) 

500-€nd  (869-017-00176-7) 

47  Parte: 

0-19 (869-017-00177-5) 

20-39  (869-017-00178-3) 

40-69  (869-017-00179-1) 

70-79  (869-017-00180-5) 

80-£nd  (869-017-00181-3) 

48  Chaptera: 

1  (Ports  1-51)  (869-017-00182-1) 34.00 

1  (Ports  52-99)  (869-017-00183-0) 22.00 

2  (Ports  201-251) (869-017-00184-8) 15.00 

2  (Ports  252-299) (869-017-00185-6) 12.00 

3-6 (869-017-00186-4) 22.00 

7-14 (869-017-00187-2) 30.00 

15-28  (869-017-00188-1) 26.00 

29-£nd  (869-017-00189-9) 16.00 

49  Parta: 

1-99  (869-017-0019O-2) 

100-177 (869-017-00191-1) 

178-199 (869-017-00192-9) 

200-399 (869-017-00193-7) 

400-999 (869-017-00194-5) 

1000-1199  (869-01 7-0019S-3) 

1200-€nd (869-017-00196-1) 

50  Parta: 

1-199  (869-017-00197-0) 

200-599 (869-017-00198-8) 

600-£r>d  (869-017-00199-6) 

CFR  Index  and  Findings 
Aids (8694)19-0005>4) 

Coniplete  1993  CFR  set 775.00 


22.00 
27.00 
19.00 
27.00 
31.00 
19.00 
21.00 

23.00 
20.00 
20.00 


J  Juty  1. 
*July  1. 
sjuly  1, 
3July  1, 
>July  1. 
JJuly  1. 
»July  1, 
sjuly  1. 
sjuly  1, 
sjuly  1. 
»July  1, 
July  1, 
July  1. 
»July  1, 
July  1. 

Oct  1. 
Oct.  1, 
Oct.  1, 

Oct.  1. 
Oct.  1. 
Oct.  1. 

Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1. 
Oct.  1, 
Oct  1, 
Oct.  1, 
«Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1. 
Oct  1, 
Oct.  1, 
Oct.  1, 

Oct,  1, 
Oct.  1. 
Oct.  1, 
Oct.  1. 
Oct.  1. 
Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct  1, 
Oct.  1, 
Oct.  1, 
Oct.  1. 
Oct.  1. 

Oct.  1. 
Oct.  1, 
Oct.  1. 


36.00   Jon.  1. 


984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
993 
993 
991 
993 

992 
992 
992 

992 
992 
992 

992 

992 
992 
992 
992 

992 
992 
992 
992 
992 
991 
992 
992 
992 

992 
992 
992 

992 
992 

992 
992 
992 
992 
992 
992 
992 
992 

992 
992 
992 
992 
992 
992 
992 

992 
992 
992 


993 

993 
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Vll 


TltHi  Stock  Number 

Microfiche  CFR  Edition: 

Complete  set  (one-time  mailing)  

Complete  set  (one-time  mailing)  

Complete  set  (one-time  mailing)  

sUascription  (mailed  OS  issued)  

iBidividual  copies 


Prlc«       RwWon  0«t* 


168.00 
1U.00 
186.00 
223.00 
2.00 


1990 
1991 
1992 
1993 
1993 


'  Becowe-ritle  3  Is  an  annuo*  compilatKjn,  tfiij  volume  and  all  previouj  volumei 
ifwuW  be  retained  as  a  permanent  reference  source. 

»The  July  1,  1965  edition  o«  32  C»  Ports  1-189  conforw  o  note  only  for 
Parts  1-39  inclusive.  For  the  ful  text  of  the  Defense  Acquisition  Begulotions 
in  Parts  1-39,  consult  the  three  CFR  volumes  issued  as  of  July  1.  1984  contonmg 
those  parts.  v 

'The  July  1,  1985_edition  oJ  41  CFB  Chapters  1-100  contains  o  note  only 
for  Chapters  1  to  49  Inclusive.  For  the  Ml  text  o«  pcocaement  regulatiora 
in  Chopters  1  to  49.  consUt  the  eleven  CFR  volumes  issued  as  o(  July  I 
1 984  confartng  those  chapters. 

*Ho  omendments  to  this  volume  were  promulgoted  during  the  period  Apr 
1,  1990  to  Mar  31,  1993.  The  CFB  volume  issued  Apr!  1,  1990,  ihouW  be 
retained. 

»No  amendments  to  this  volume  were  promulgoted  during  the  period  Apr 
1,  1991  to  Mar.  31,  1993.  The  CFR  volume  Issued  April  1,  1991,  should  be 
retained. 

*No  ameodrrwits  to  this  volume  were  promulgated  dk«ng  the  period  July 
1,  1969  to  June  30,  1992.  The  CFR  volume  Issued  July  1.  1989,  should  be  retaned. 

'No  amendments  to  this  voiun>e  were  promulgated  durng  the  period  Jiiy 
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Presidential  Documents 


Proclamation  6612  of  October  15,  1993 
White  Cane  Safety  Day,  1993 

By  the  President  of  the  United  States  of  America 

A  Proclamatjnn 

To  thousands  of  visually  impaired  Americans  the  white  cane  means  free 
dom— freedom  to  move  safely  and  independently  through  their  daily  lives 
participating  fully  in  the  activities  of  their  homes,  places  of  employment* 
and  communities.  White  Cane  Safety  Day  not  only  celebrates  the  accomplish- 
ments of  the  visually  impaired,  but  also  recognizes  our  Nation's  commitment 
to  remove  any  physical  or  atUtudinal  barriers  that  Americans  with  disabilities 
may  still  face. 

This  commitment  underscores  our  conUnuing  efforts  to  implement  fully 
Uie  provisions  of  the  Americans  with  Disabilities  Act  of  1990.  which  prohibits 
discrimination  against  persons  with  disabilities  in  such  areas  as  employment 
public  accommodations,  telecommunications,  and  transportation. 
In  tribute  to  the  white  cane  and  all  that  it  symbolizes  for  our  society 
the  Con^«ss,  by  Joint  Resolution  approved  in  1964,  has  designated  October 
15  of  each  year  as  "White  Cane  Safety  Day." 

NOW.  THERH^RE.  I.  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  15.  1993,  as  White  Cane  Safety 
Day.  I  call  upon  all  Americans  to  observe  this  day  with  appropriate  procrams 
ceremonies,  and  activities.  r*-    r         r    ©• 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fifteenth  day 
of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


lXj^U<^i^AM<rtUjocfc^;^/s 


53835 


Rules  and  R@gulations 


Federal  Kegislar 
Vol.  M,  Na  200 

Tuesday,  October  19.  1993 


This  section  o(  the  FEDERAL  REQSTER 
contains  reguiahyy  documents  having  general 
applKabiMy  and  togai  effect,  most  of  which 
are  keyMl  to  and  codified  in  the  Code  ol 
Fedeiai  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t)y 
the  Superintendent  01  Documents.  Pnces  ol 
new  books  are  ftsted  m  the  first  FEDERAL 
REGISTER  issue  ol  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Electrification  Administration 
7  CFR  Part  1717 

Uen  Accommodations  and 
Subordinations 

AGENCY:  Rural  Electrification 
Administration.  USDA. 

ACTION:  Final  rule. 


SUMMARY:  The  Rural  Electrification 
Administration  (REA)  hereby  sets  forth 
its  policies,  requirements  and 
procedures  governing  the 
accommodation  and  subordination  of 
the  Government's  lien  on  electric 
borrowers'  systems  in  order  to  facilitate 
non-REA  financing  of  borrower 
investments. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
November  18, 1993. 

FOR  FURTHER  INFORMATWW  COKTACT:  Mr. 
John  Amesen,  Assistant 
Administrator — ^Electric,  U.S. 
Department  of  Agriculture.  Rural 
Electrification  Administration,  room 
4037-S,  14th  Street  &  Independence 
Avenue.  SW.,  Washington,  DC  20250- 
1500.  Telephone:  202-720-9545. 

SUPPLEMENTARY  MFORMATION: 

Executive  Order  12291 

This  final  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 
as  "nonmajor"  because  it  does  not  meet 
the  criteria  for  a  major  regulation  as 
established  by  the  Executive  Order. 

Regulatory  Flexibility  Act  Certificatum 

The  Administrator  of  REA  has 
determined  that  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.) 
does  not  apply  to  this  final  rule. 


National  EnTinuunental  Policy  Ad 
Certification 

The  Administrator  of  REA  has 
determined  that  this  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
19fi9  (42  U.S.C.  4321  et  seq).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  rule  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  Programs  under  number 
10.850  Rural  Electrification  Loan  and 
Loan  Guarantees.  Tliis  catalog  is 
available  on  a  subscription  basis  from 
the  Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office,  Washington,  DC  20402-^325. 

Executive  Order  1Z372 

This  final  rule  is  excluded  from  the 
scope  of  Executive  Order  12372, 
Intergovernmental  Consultation,  which 
may  require  consultation  with  State  and 
local  officials.  A  Notice  of  Final  Rule 
titled  Department  Programs  and 
Activities  Excluded  from  Executive 
Order  12372  (50  FR  47034)  exempts 
REA  electric  loans  and  loan  guarantees 
from  coverage  under  this  Order. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Gvil 
Justice  Reform.  This  final  rule: 

(1)  Will  not  preempt  any  state  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule; 

(2)  Will  not  have  any  retroactive 
effect:  and 

(3)  Will  not  require  administrative 
proceedings  before  any  parties  may  file 
suit  challenging  the  provisions  of  this 
rule. 

Information  Collection  and 
Recordkeeping  Requirements 

The  existing  recordkeeping  and 
reporting  burdms  contained  in  this  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980  (44  U^C.  3501  et  seq.), 
under  tontrol  numbers  0572-0017, 
0572-0032.  and  0572-0100. 

Send  questions  or  comments 
regarding  these  burdens  or  any  other 


aspect  of  these  collections  of 
inlOTmation,  including  suggestions  for 
reducing  the  burden,  to  the  Office  of 
Informaticm  and  Regulatory  Affairs, 
Office  of  Management  and  Budget* 
Attention.  Desk  Officer  tar  USDA.  room 
3201.  New  Executive  Office  Building. 
Washington,  DC  20503. 

Background 

For  the  past  several  months,  REA  has 
been  working  on  revising  its  mortgage 
and  loan  agreement,  and  its  policies  and 
procedures  governing  the  granting  of  an 
accommodation  or  subordination  of  the 
Government's  lien  on  electric 
borrowers'  systems.  The  objectives  of 
these  proposed  revisions  are  to  facilitate 
and  support  borrowers'  efforts  to  obtain 
private  sector  financing  of  their  capital 
needs,  to  allow  borrowers  greater 
flexibihty  in  the  management  of  their 
business  affairs  without  compromising 
REA  loan  security,  and  to  reduce  the 
cost  to  borrou-ers,  in  terms  of  time, 
expense  and  paper  work,  of  obtaining 
lien  accommodations  and 
subordinations.  The  objectives  will  be 
accomplished  by  updating  REA's 
poUdes,  requirements,  and  documents 
to  bring  them  more  In  line  with  private 
commercial  practice,  and  to  clarify  and 
streamline  REA's  procedures  relating  to 
loan  security  documents  and  the 
granting  of  Uen  accommodations  and 
subordinations. 

Because  of  the  magnitude  and 
complexity  of  the  task,  the  effort  hat 
been  divided  into  several  phases.  The 
first  phase  has  concentrated  on  updating 
and  streamlining  REA's  policies  and 
procedures  for  granting  a  lien 
accommodation  or  subordination  under 
the  current  mortgage  for  electric 
borrowers.  Later  phases  will  focus  on 
developing  one  or  more  new  standard 
forms  of  the  mortgage  and  loan 
agreement. 

On  December  2. 1991.  REA  pubUshed 
an  advance  notice  of  proposed 
rulemaking  in  the  Federal  Register  (56 
FR  61201)  inviting  comments  on 
possible  changes  to  REA's  loan  security 
documents  and  its  policies  and 
procedures  governing  lien 
accommodations  and  subordinations. 
Comments  were  received  from  42 
organizations.  Most  of  these 
organizations  ofiiered  comments  on  lien 
accommodations  and  subordinations, 
the  subject  of  this  rule. 

On  Jime  30. 1992,  REA  held  a  public 
meeting  on  REA  policies  and 
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procedures  for  granting  lien 
accommodations  and  subordinations 
under  the  electric  mortgage.  Eighteen 
organizations,  including  distribution 
and  power  supply  borrowers  and  their 
representatives,  the  National  Rural 
Electric  Cooperative  Association,  the 
National  Rural  Utilities  Cooperative 
Finance  Corporation,  CoBank.  and  First 
Boston  Corporation,  attended  the 
meeting,  gave  testimony  and  responded 
to  questions  from  a  panel  consisting  of 
representatives  &om  REA  and  the 
Department  of  Agriculture's  Office  of 
General  Counsel.  Written  comments 
were  also  received  following  the  public 
meeting  from  several  participants  and 
14  other  organizations,  mostly 
borrowers. 

On  March  5, 1993.  REA  published  a 
proposed  rule  on  lien  accommodations 
and  subordinations  in  the  Federal 
Register,  at  58  FR  12552.  Comments 
were  received  from  32  commenters, 
which  included  Individual  distribution 
and  fKjwer  supply  borrowers,  groups  of 
borrowers  and  their  legal 
representatives,  the  National  Rural 
Electric  Cooperative  Association,  the 
National  G&T  Managers  Association,  the 
National  Rural  Utilities  Cooperative 
Finance  Corporation.  CoBank,  and 
several  members  of  Congress  from 
Indiana. 

In  general,  commenters  were 
supportive  of  the  objectives  of  the 
proposed  r\ile  and  the  overall  approach 
taken.  A  large  number  of  comments 
were  received,  however,  regarding 
individual  provisions,  requirements, 
procedures,  and  criteria.  All  comments 
received  have  been  considered  by  REA. 
The  more  significant  and  more 
frequently  received  comments  are 
discussed  below. 

This  final  rule,  as  was  the  proposed 
rule,  is  divided  into  two  subparts: 
subpart  R  dealing  with  lien 
accommodations  and  subordinations  for 
100  percent  private  financing  of  electric 
facilities  and  other  purposes,  and 
subpart  S  dealing  with  lien 
accommodations  for  concurrent 
supplemental  loans  required  in 
connection  with  REA  insured  loans. 

Subpart  R 

The  large  majority  of  comments 
received  pertained  to  subpart  R.  These 
comments  are  addressed  below  section 
by  section.  Throughout  the  following 
discussion  of  comments,  the  term,  lien 
accommodation,  is  used  in  its  generic 
sense  and  may  refer  to  both  the  sharing 
of  the  Government's  lien  and  the 
subordination  of  the  Government's  lien. 


Section  1 71 7.850  General. 

One  commenter  suggested  that  the 
scope  of  the  rule  be  clarified  in 
§  1717.850(a)  by  including  other 
approvals  related  to  lien 
accommodations  and  subordinations. 
REA  agrees,  to  the  extent  such  approvals 
relate  to  supporting  documents  and 
associated  loan  security  documents,  and 
has  so  revised  the  paragraph. 

One  commenter  suggested  that  REA 
should  formally  state  that  "(i)  the 
accommodation  or  subordination  of  the 
Government's  lien  which  results  in 
private  financing  for  REA  borrowers; 
and  (ii)  in  certain  circumstances,  the 
reduction  of  interest  expense  to  an  REA 
borrower  are  in  themselves 
'compensating  benefits'."  REA  believes 
the  proposed  set  of  conditions  are  too 
broad  and  would  not  under  all 
circumstances  establish  a  prima  facie 
case  of  adequate  compensating  benefits. 
The  proposed  conditions  seem  to 
embrace  any  and  all  loan  purposes, 
whereas  a  compensating  benefit  is 
required  if  the  lien  accommodation  is 
not  made  under  Section  306  of  the  RE 
Act  for  purposes  which  REA  is 
authorized  to  finance.  Also,  a  reduction 
in  interest  expense  may  not  be  an 
adequate  compensating  benefit  if  a 
refinancing  loan  significantly  increases 
the  borrower's  outstanding  debt  or  has 
a  longer  weighted  average  life  than  the 
loan  being  refinanced,  or  if  the 
refinancing  loan  has  a  variable  interest 
rate  and  the  loan  to  be  refinanced  has 
a  fixed  rate,  or  if  the  borrower  is 
required  to  keep  compensating  balances 
with  the  private  lender.  While  REA 
disagrees  with  the  proposed  conditions, 
this  rule,  as  in  the  proposed  rule, 
establishes  objective  criteria  in  § 
1717.857(a)  for  advance  approval  of  lien 
accommodations  for  refinancing  loans, 
which  establish  the  conditions  imder 
which  adequate  compensating  benefits 
would  be  provided  to  the  Government. 

Several  commenters  recommended 
that  most  or  all  requirements  that  are 
subject  to  the  judgment  and  discretion 
of  REA  should  be  eliminated,  mainly 
because  they  could  result  in  delay  by 
REA  in  approving  requests  for  lien 
accommodations  or  subordinations. 
Those  specifically  mentioned  are 
contained  in  §  1717.850(c)(5). 
§  1717.854(d).  S  1717.855(d). 
§  1717.855(n),  §  1717.857(c)(9).  and 
§  1717.858(c)(ll).  While  REA 
appreciates  there  may  be  some  concerns 
on  this  question,  it  has  no  intention  of 
administering  these  requirements  in  a 
way  that  will  cause  delays,  and  it  does 
not  believe  that  such  delays  will  in  fact 
occur.  This  rule  establishes  timeframes 
for  REA  action  on  lien  accommodation 


requests,  in  the  case  of  both  advance 
approval  and  normal  review,  and  REA 
is  committed  to  meeting  those  response 
times,  which  were  broadly  supported  by 
commenters.  The  number  of 
requirements  that  are  subject  to  the 
judgment  and  discretion  of  REA  have 
been  kept  to  a  minimum,  and  involve 
only  those  cases  where  REA  believes 
objective  criteria  alone  cannot  be 
fashioned  to  deal  with  all  possible 
circumstances. 

Several  questions  were  asked  as  to 
what  was  expected  of  the  private  lender 
to  ensure  that  the  loan  funds  are  used 
for  the  purposes  for  which  the  lien 
accommodation  was  granted 
(§  1717.850(g)).  REA  expects  the  private 
lender  to  follow  prudent  business 
practice  in  this  area.  The  intent  is  not 
to  guarantee  that  every  nut  and  bolt 
included  in  the  loan  request  is  in  fact 
purchased  and  put  in  place,  but  to 
ensure  that  the  funds  are  used 
effectively  to  procure  or  construct 
productive  assets  as  contemplated  in  the 
loan  request  and  the  lien 
accommodation.  Some  substitution  of 
productive  assets  may  be  justified,  but 
the  assets  obtained  and  other  purposes 
achieved  should  fall  within  reasonable 
and  prudent  bcimds  of  the  original 
proposal.  All  construction  of 
distribution  and  transmission  facilities 
must  be  covered  by  an  REA-approved 
Construction  Work  Plan  (CWP)  or  CWP 
amendment. 

In  fulfilling  its  responsibilities  under 
§  1717.850(c),  the  private  lender  may 
*flormally  re^  mainly  on  certifications 
by  registered  professional  engineers  and 
Certified  Public  Accountants.  This  is 
similar  to  the  practice  currently 
followed  by  some  private  lenders.  If  the 
particular  circtmistances  of  an 
individual  case  indicate  that  additional 
action  is  reasonably  required,  the  lender 
would  be  expected  to  act  accordingly. 
Section  1717.850(g)  has  been  amended 
to  provide  further  guidance  in  this  area 
by  listing  the  certifications  and  other 
measures  the  lender  is  encouraged  to 
adopt.  It  has  also  been  clarified  that  if 
the  lender  does  not  fulfill  its 
responsibility  under  §  1717.850(g),  REA 
may  disqualify  the  lender  from 
participating  in  the  advance  approval 
options,  and  may  condition  the  lender's 
receipt  of  a  lien  accommodation  or 
subordination  upon  the  lender 
providing  satisfactory  evidence  that  it 
will  fulfill  its  responsibility. 

Another  commenter  stated  that  a  lien 
accommodation  should  not  be 
challengeable  because  of  the  failure  of 
the  borrower  to  meet  its  obligations 
under  this  rule.  REA  agrees.  It  should  be 
pointed  out  that,  under  §  1717.850(j), 
failure  of  the  borrower  to  meet  its 
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obligations  under  this  rule  would  place 
the  borrower  in  defauh  under  its  loan 
contract.  Should  this  happen,  the 
borrower  would  not  be  eligible  for 
advance  approval  of  future  lien 
accommodations  under  §  $  1717.854  and 
1717.857,  unless  REA  concludes  that 
the  circumstances  that  gave  rise  to  the 
default  have  been  corrected.  Also, 
depending  on  the  seriousness  of  the 
noncompliance,  REA  may  require  the 
borrower  to  take  appropriate  remedial 
actions,  including,  for  example,  using 
general  funds  for  system  construction  or 
10  repay  outstanding  REA  loans.  REA 
may  withhold  approval  of  loans,  loan 
advances,  lien  accommodations,  or 
other  borrower  requests  until  the    ' 
remedial  actions  have  been  completed. 
Some  remedial  action  normally  will  be 
required  if,  in  the  judgment  of  REA,  the 
borrower's  noncompliance  has  or  will 
likely  have  a  material,  adverse  effect  on 
the  Ttnancial  condition  of  the  borrower, 
the  ability  of  the  borrower  to  provide 
reliable  service  at  reasonable  rates,  and/ 
or  the  repayment  or  security  of  REA 
loans. 

A  commenter  asked  whether  the 
statement  in  $  1717.850(k),  that  the 
subpart  does  not  apply  to  loans 
guaranteed  by  REA,  means  that  the 
subpart  does  not  apply  to  mortgages 
securing  loans  guaranteed  by  REA.  The 
correct  interpretation  is  that  the  subpart 
applies  to  all  REA  electric  mortgages, 
but  it  does  not  apply  to  lien 
accommodations  or  subordinations 
sought  for  loans  guaranteed  by  REA. 
The  latter  are  covered  by  REA 
regulations  on  guaranteed  loans.  The 
paragraph  has  been  revised  to  make  this 
clear. 

One  commenter  suggested  that  the 
provisions  in  §  1717.850(f),  (h),  and  (i) 
of  regarding  safety  and  performance 
standards,  the  waiving  of  certain  REA 
requirements  regarding  contracting  and 
procurement  procedures,  and 
acceptance  of  an  architect's  certification 
regarding  handicapped  access  to 
buildings,  ought  to  be  extended  to  the 
use  of  general  funds  in  order  to  avoid 
unintended  incentives  to  use  private 
financing  rather  than  general  funds. 
REA  believes  that  any  unintended 
incentives  would  be  slight  since  the 
availability  and  cost  of  internal  funds 
versus  private  financing  are  generally 
more  important  considerations  than  the 
matters  addressed  in  these  three 
paragraphs.  Moreover,  extension  of  the 
application  of  these  paragraphs  to  the 
use  of  general  funds  is  beyond  the  scope 
of  this  rule,  and  should  more 
appropriately  be  addressed  in  other  REA 
regulations. 

A  commenter  recommended  that  REA 
allow  borrowers  to  use  materials  that  are 


equivalent  to  REA  accepted  materials, 
based  on  manufacturers'  specifications. 
REA  disagrees  with  this 
recommendation.  If  a  given  material  is 
in  fact  equivalent  to  an  REA  accepted 
material,  such  material  would  be 
eligible  for  listing.  If  the  determination 
of  equivalence  is  delegated  to  others,  it 
would  be  very  difficult  for  REA  to 
police  the  system  and  maintain  the 
materials  standards  needed  to  ensure 
sound  construction  practices. 

One  commenter  suggested  that  the 
separate  waivers  contained  in  the  rule, 
which  pertain  to  individual  provisions, 
imply  that  other  provisions  not 
specifically  mentioned  cannot  be 
waived  by  REA.  That  is  not  a  correct 
interpretation,  since  the  general  waiver 
authority  contained  in  7  CFR  §  1710.4 
applies  to  all  REA  electric  program 
regulations.  To  make  this  clear, 
however,  that  general  waiver  authority 
has  been  reiterated  in  S  17l7.850(m). 

It  was  recommended  by  one 
commenter  that  the  rule  should  not 
apply  to  lien  accommodation  requests 
pending  at  REA  on  the  effective  date  of 
the  rule.  REA  disagrees  with  this 
recommendation.  The  recommendation 
would  deny  consideration  of  advance 
approval  procedures  for  such  pending 
applications.  Also,  any  hardship 
imposed  on  borrowers  or  private  lenders 
for  any  application  materials  not 
previously  required  by  REA  would 
appear  to  be  slight  in  comparison  to  the 
benefits  offered  borrowers  and  private 
lenders  by  the  requirement  that  REA  act 
on  the  applications  within  the 
timeframes  specified  in  the  rule. 

A  commenter  asked  whether  the 
statement  in  §  1717.850(e)  that  other  co- 
mortgagees  may  have  the  right  to 
approve  a  hen  accommodation  meant 
that  REA  would  not  begin  processing  a 
lien  accommodation  request  until  the 
other  co-mortgagee  had  approved  the 
request.  The  answer  is,  no. 

Finally.  §  1717.850  has  been  further 
amended  to  make  it  clear  that  it  is 
Intended  that  any  failure  on  the  part  of 
REA  to  comply  with  any  of  the  rule's 
provisions,  such  as  the  timeframes  for 
REA  action,  shall  not  give  rise  to 
liability  of  any  kind  on  the  part  of  the 
Government  or  any  employees  of  the 
Government  including,  without 
limitation.  liabiHty  for  damages,  fees, 
expenses  or  costs  inciirred  by  or  on 
behalf  of  any  party.  This  clarification  is 
set  forth  in  §  1717.850(n),  and  a  similar 
provision  has  been  included  in  subpart 
Sat§  1717.903. 

Section  1717.851  Definitions. 

One  commenter  suggested  that  "and 
other  permitted  investments"  be  added 
at  the  end  of  the  definition  of  front-end 


costs.  Apparently,  the  intent  of  the 
suggestion  is  to  make  it  clear  that 
Cf  igible  front-end  costs  are  not  limited 
to  those  associated  solely  with  the 
construction  of  eligible  ndlities,  but 
could  also  include  frvint-end  costs 
associated  with  the  acquisition, 
construction,  improvement, 
modification,  and  replacement  of 
eligible  systems,  equipment,  and 
facilities.  The  definition  has  been 
modified  to  clarify  this  point. 

Another  suggestion  was  that  eligible 
&t)nt-end  costs  should  include  interest 
during  construction.  REA  agrees  that 
interest  accrued  during  the  construction 
of  major  projects,  such  as  generation 
and  transmission  facilities,  should  be 
eligible  for  a  lien  accommodation  under 
certain  circumstances,  but  does  not 
agree  that  such  costs  would  be  properly 
classified  as  front-end  costs. 
Accordingly,  %  1717.852(a)  has  been 
amended  to  include  interest  diuring 
construction  of  generation  and 
transmission  facilities  if  approved  by 
REA,  case  by  case,  depending  on  the 
financial  condition  of  the  borrower,  the 
terms  of  the  financing,  the  natiu«  oif  the 
construction,  the  treatment  of  these 
costs  by  regulatory  authorities  having 
jurisdiction,  and  other  factors. 

Several  comments  were  received 
asking  for  clarification  of  whether 
transaction  costs  include  certain 
financing  costs,  specifically,  call 

Eremiums  and  prepayment  penahies, 
ond  insurance,  and  letter  of  credit  fees. 
They  do,  and  the  definition  has  been 
amended  to  make  this  clear. 

Section  1717.852  Financing  purposes. 

Several  comments  were  received  that 
the  purposes  defiited  as  being  eligible 
for  a  lien  accommodation  were  too 
restrictive.  Some  conunenters  said  that 
the  proposed  rule  was  more  restrictive 
than  past  REA  practice.  e.g..  In 
purportedly  excluding  headquarters 
facilities.  Some  argued  that  no 
restrictions  should  be  placed  on  the 
purposes  eligible  toi  a  lien 
accommodation. 

For  reasons  set  out  in  the  proposed 
rule.  REA  believes  that  lien 
accommodations  and  subordinations  for 
private  loans  made  directly  to  a 
borrower  at  market  rates  should 
basically  be  limited  to  investments  in 
the  borrower's  electric  utility  business. 
To  allow  unrestrained  lien 
accommodations  and  subordinations  for 
direct  debt  issued  for  any  and  all 
purposes  would  present  unreasonable  - 
financial  risks  for  REA  and  rural  rate 
payers,  and  the  possibility  of 
undisclosed  cross  subsidization  of  non- 
utility  businesses.  Recent  experience 
with  savings  and  loan  institutions. 
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health  insurance  companies,  and 
investor-owned  utilities  indicates  that 
investn)ents  made  outside  the  investor's 
core  business  can  involve  substantial 
risks,  and  that  the  risks  tend  to  increase 
the  Further  one  strays  outside  the  core 
business  into  unfamiliar  activities. 

As  to  the  proposed  rule  being  more 
restrictive  than  past  REA  practice,  it  was 
not  REA's  intention,  in  general,  to 
exclude  specific  facilities,  equipment, 
systems,  or  real  estate  used  in  supplying 
electric  power,  such  as  headquarters 
facilities,  which  in  fact  were  not 
excluded,  coal  handling  facilities, 
transportation  systems  used  to  supply 
fuels  used  in  generation,  or  other  suai 
assets.  To  make  this  clear, 
§  17t7.852(aKt)  has  been  augmented 
and  revised. 

Regarding  other  purposes,  such  as 
front-end  costs  being  eligible  for  a  lien 
accommodation  only  if  the  borrower  has 
a  binding  commitment  from  the  lender 
to  Tmance  the  completion  of  the  project. 
REA  believes  that  the  rule  is  consistent 
with  the  policies  and  practices  normally 
followed  by  REA  in  the  past. 

It  was  suggested  by  one  commenter 
that  electric  facilities  located  on  a 
customer's  premises  and  included  as 
part  of  a  cogeneration  project  should  be 
eligible  for  a  lien  accommodation.  REA 
is  willing  to  consider  granting  a  lien 
accommodation  or  subordination  for 
such  electric  facilities  on  a  case  by  case 
basis.  Section  1717.852(b)(ii)  has  been 
so  revised. 

Several  commentera  recommended 
that  bridge  or  interim  loans  should  be 
eligible  for  a  lien  accommodation.  We 
disagree.  Often  the  reason  for  using  a 
bridge  loan  is  that  the  borrower  is 
unable  to  meet  the  requirements  for 
pennanent  financing.  REA  believes  that 
loan  security  and  the  attendant  controls 
and  remedies  provided  by  the  mortgage 
should  be  reserved  for  permanent 
financing  provided  by  lenders  that  are 
willing  to  make  a  long-term 
commitment  to  meeting  the  credit  needs 
of  borrowers.  In  the  case  of  bridge  or 
interim  loans,  the  lender  bears  less  risk 
and  uncertainty  because  of  the  short- 
term  nature  of  its  commitment,  and 
should  not  expect  the  mortgage 
protection  provided  to  lenders  willing 
to  make  a  long-term  commitment. 
Several  parties  commented  that 
enhancement  of  repayment  and/or 
security  of  REA  loans  was  too  high  a 
standard  to  set  for  granting  an  exception 
to  purposes  ineligible  for  a  lien 
accommodation,  and  recommended 
adoption  of  "no  impairment"  of  loan 
repayment  or  security.  With  the  changes 
made  in  response  to  public  comments, 
REA  believes  that  §  1717.852  accurately 
sets  forth  those  purposes  that  should 


and  should  not  be  eligible  for  a  lien 
accommodation  for  loans  made  directly 
to  borrowers,  consistent  with  the 
objectives  of  the  RE  Act.  protection  of 
rural  rate  payers  from  undue  financial 
risks,  and  assurance  of  adequate 
security  and  repayment  of  REA  loans.  In 
many  cases,  there  is  a  fine  line  between 
"no  impairment"  and  "enhancement", 
and  REA  beHeves  it  is  better  to  exercise 
caution  in  this  area.  However,  there  was 
no  intention  to  exclude  waivers  in  cases 
that  may  be  in  the  financial  interest  of 
the  Government,  but  may  not  strictly 
fall  under  the  rubric  of  enhancement  of 
repayment  and/or  security  of  REA  loans. 
Paragraph  (b)(2)  of  §  1717.852  has  been 
modifiwi  to  address  this  latter  point. 
One  commenter  asked  whether  the 
restrictions  on  eligible  purposes  apply 
both  to  advance  approval  and  normal 
review.  They  apply  to  both. 

One  commenter  recommended  that 
repayment  of  private  sector  financing  be 
added  at  the  end  of  paragraph  (b)(l)(i) 
of  §  1 717.852.  This  has  been  done. 
A  commenter  recommended  that 
"other  assets"  be  added  to  electric 
utility  assets  in  §  1717.852(c).  REA 
disagrees,  since  that  would  appear  to 
expand  lien  subordinations  to  purposes 
having  nothing  to  do  with  the 
borrower's  electric  utility  business, 
which  is  prohibited  by  paragraph  (b)(iv) 
of  §1717.852. 

It  was  recommended  by  one 
commenter  that  bond  and  debt  service 
reserve  funds  established  for  the 
protection  of  a  private  lender  and 
funded  as  part  of  the  fiiumdng 
arrangements  should  receive  an 
automatic  lien  subordination.  REA 
disagrees  that  it  should  automatically 
subordinate  its  lien  on  such  funds, 
regardless  of  how  such  funds  are 
financed.  Automatic  subordination  by 
REA  would  be  inconsistent  with  the 
principle  of  a  pro  rata  sharing  of  the  lien 
of  the  mortgage.  REA  %vlll  consider  such 
subordinations  on  a  case  by  case  basis, 
taking  into  consideration  the  financial 
interest  of  the  Government. 

Several  commenters  stated  that  the  2 
percent  limit  on  transaction  costs 
eligible  for  a  lien  accommodation  was 
too  restrictive.  Recommendations 
ranged  from  allowing  all  "reasonable" 
transaction  costs,  to  raising  the  limit  to 
5  or  6  percent,  to  applying  the  proposed 
2  percent  limit  only  to  advance 
approvals.  The  2  percent  limit  was 
proposed  to  prevent  borrower's  debt 
from  being  leveraged  up  imprudently 
because  of  unfettered  transaction  costs, 
and  to  discourage  churning  of  debt, 
which  unfettered  transaction  costs  can 
induce.  These  activities  have  the  effect 
of  increasing  the  borrower's  debt  burden 
and  diluting  REA's  security.  The 


proposed  limit  was  based  on  the  2 
percent  limit  established  by  law  in 
section  147(g)  of  the  Internal  Revenue 
Code  with  respect  to  private-activity 
tax-exempt  financing.  That  section 
provides  an  exception  for  certain  single- 
family  housing  bond  issues,  for  which 
the  limit  is  set  at  3.5  percent.  Based  on 
the  comments  received  and  the 
guidance  provided  by  Congress  on 
appropriate  levels  of  transaction  costs 
for  inclusion  in  tax-exempt  debt  issues, 
the  proposed  rule  has  been  revised  to 
raise  the  limit  to  3.5  percent. 

Section  1717.853  Loan  terms  and 
conditions. 

Several  commenters  recommended 
that  there  should  be  no  minimum  limit 
on  loan  maturity,  or  that  it  should  be 
one  year  rather  than  the  5  years 
proposed  in  the  proposed  rule.  One 
commenter  asked  whether  the  limit 
would  prevent  the  refinancing  of  debt 
having  a  remaining  life  of  less  than  five 
years  without  extending  the  life  of  the 
refinancing  loan  to  5  years  or  more.  In 
the  latter  case,  that  was  not  the 
intention,  and  §  1717.853(a)(2)  has  been 
revised  to  make  that  clear.  As  to  the 
general  point,  a  5  year  minimum 
maturity  should  accommodate  any 
conceivable  secured  financing  of  long- 
term  assets.  In  the  case  of 
reimbursement  agreements,  for  example, 
the  historical  standard  in  the  private 
letter  of  credit  market  is  a  term-out  of 
7  to  10  years,  with  some  as  low  as  5 
years  in  recent  years.  To  allow  even 
shorter  maturities  in  this  or  other 
financing  would  suggest  that  the  i>arty 
secured  is  not  willing  to  make  a  long- 
term  credit  commitment  and  may  expect 
to  be  taken  out  ahead  of  secured  long- 
term  lenders  in  the  event  of  payment 
default. 

Several  commenters  suggested  that 
weighted  average  life  of  the  loan  be 
defined.  This  has  been  done  in 
§1717.851. 

Several  comments  were  received 
regarding  the  proposed  limitation  of 
variable  rate  debt  to  15  percent  of  all 
outstanding  debt.  Several  commentera 
suggested  mat  the  limit  be  applied  to 
advance  approvals  only,  while  othera 
suggested  that  the  limit  be  raised,  e.g.. 
to  30  percent.  Several  commenters 
agreed  that  the  amount  of  variable  rate 
debt  used  by  borrowere  to  finance  long- 
term  assets  is  a  legitimate  concern 
because  short-term  rates  could  increase 
and  jeopardize  a  borrower's  ability  to 
repay  its  long-term  loans,  but  they 
opposed  placing  an  absolute  limit  on 
such  debt. 

The  15  percent  limit  was  proposed  in 
an  attempt  to  limit  uncertainties  about 
borrowere'  future  interest  costs  and  the 
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volatility  of  those  costs.  It  was  based  on 
standards  used  by  the  major  credit 
rating  firms  in  judging  the  credit  quaUty 
of  electric  utilities.  Based  on  the 
conunents  received,  REA  agrees  that  it 
is  difficult  to  establish  an  absolute  limit 
that  would  be  appropriate  for  long 
periods  of  time  and  for  all  yield  curve 
conditions.  Therefore,  the  rule  has  been 
revised  to  delete  the  15  percent  limit  as 
an  absolute  requirement  applicable  to 
all  lien  accommodations  and  apply  it 
only  to  advance  approvals  in 
§§  1717.854(c)  and  1717,857(a). 

One  commenter  suggested  that  the 
condition  "usually"  be  deleted  from 
S  1717.853(b)  regarding  REA  waiver  of 
its  right  to  approve  the  other  lender's 
loan  contract,  and  that  the  rule  specify 
the  exact  conditions  under  which 
approval  would  be  waived.  REA  does 
not  believe  that  it  is  possible  to  be  more 
specific  than  the  conditions  set  forth  in 
§  1717.853(b),  without  unduly 
narrowing  the  circimistances  under 
which  a  waiver  would  be  exercised. 

A  commenter  stated  that,  in  the  case 
of  advance  approvals,  it  should  be 
presumed  that  REA  will  not  review  the 
loan  contract  unless  it  has  withdrawn 
the  borrower's  exemption.  REA 
disagrees  with  this  approach  since  it 
would  require  REA  to  review  all  900  or 
so  borrowers  at  the  outset  and  inform 
eech  one  of  them  whether  they  quahfy 
for  a  waiver.  The  small  number  of  lien 
accommodation  requests  received  each 
year  that  are  subject  to  this  subpart 
would  not  justify  this  procedure. 
Moreover,  there  appears  to  be  little 
difference  between  the  suggested 
approach  and  what  was  proposed  in  the 
proposed  rule. 

Another  commenter  recommended 
that  it  be  made  clear  that  approval 
timeframes  set  forth  in  §  1717.859 
include  the  review  and  approval  of  loan 
contracts  and  documents  required  to 
support  the  appUcation,  such  as  a  CWP. 
REA  agrees  and  has  so  amended 
S  1717.859(a)(5). 

Another  commenter  stated  that  REA 
should  not  waive  its  right  to  approve 
loan  terms  and  conditions  based  on  its 
familiarity  with  the  lender  and  the 
lender's  lending  practices,  since  they 
may  change.  REA  would  agree  if  lender 
familiarity  were  the  only  criterion,  but 
believes  this  factor  is  appropriate  to 
consider  in  conjimction  vtrith  the  other 
factors  set  forth  in  §  1717.853(b). 

A  commenter  suggested  that 
"facilities"  be  changed  to  the  more 
inclusive  term,  "assets"  in 
S  1717.853(a)(1).  This  has  been  done. 


Section  J  71 7.854  Advance  approval— 
100  percent  private  financing  of 
distribution,  subtranswission,  and 
headquarters  facilities. 

A  number  of  commenters  stated  tbat 
the  rule  should  include  financial  and 
other  criteria  whereby  power  suppfy 
borrowers  could  quahfy  for  advance 
approval  of  lien  accommodations  and 
subordinations.  Most  recommended 
specific  financial  criteria,  all  of  which 
were  substantially  less  rigorous  than 
those  proposed  in  the  proposed  rule  for 
distribution  borrowers.  Most  expressed 
the  view  that  substantially  lower 
financial  standards  ought  to  apply  to 
power  supply  borrowers.  One  group 
representing  power  supply  borrowers 
stated  that  there  were  differences  of 
opinion  among  its  members  as  to  what 
standards  were  appropriate.  As  a  whole, 
the  comments  received  raise  a  number 
of  issues,  which  could  inordinately 
delay  implementation  of  this  rule  if 
addressed  herein.  REA  beheves  that 
these  issues  should  be  addressed  in 
ongoing  efforts  to  develop  one  or  more 
standard  forms  of  mortgage  for 
distribution  and  power  supply 
borrowers. 

The  financial  standards  proposed  for 
advance  approval  of  hen 
accommodations  for  distribution 
borrowers  received  fairly  broad  support, 
although  several  recommendations  were 
made  for  changes  in  specific  items.  The 
most  frequent  criticism  was  that 
achievement  of  the  Times  Interest 
Earned  Ratio  (TIER)  and  Debt  Service 
Coverage  (DSC),  and  the  alternative 
Operating  TIER  and  Operating  DSC 
should  not  be  required  for  each  of  the 
3  most  recent  calendar  years.  The  reason 
given  was  that  a  borrower  would  have 
to  wait  for  up  to  3  years  to  be  eligible 
for  advance  approval  if  it  failed  to  meet 
these  ratios  in  a  given  year.  This  was 
seen  as  imreasonable  and  imfair  since 
storms  or  other  events  beyond  the 
control  of  the  borrower  could  prevent 
achievement  of  the  ratios  from  time  to 
time.  Most  recommended  that  the 
standard  ought  to  be  achievement  of  the 
ratios  for  at  least  2  out  of  the  past  3 
years,  or,  on  the  average,  for  any  2  out 
of  the  past  3  years. 

While  REA  appreciates  the  concerns 
about  possibly  having  to  wait  3  years  to 
be  ehgible,  it  has  problems  with  the 
alternatives  proposed.  In  the  first  case, 
a  borrower  could  have  met  the  ratios  in 
the  first  2  years  of  the  period  but  not  in 
the  most  recent  year.  If  the  borrower's 
financial  condition  is  on  a  downward 
trend,  this  test  would  give  little  comfort 
to  the  mortgagee.  The  second  alternative 
proposed  is  even  worse  in  this  respect, 
since  a  borrower  coxild  have  exceeded 


the  required  ratios  3  years  ago,  and  not 
achieved  them  in  either  of  the  two  most 
recent  years. 

To  address  the  concerns  raised,  the 
rule  has  been  amended  by  adopting  a 
standard  used  by  the  National  Rural 
Utilities  Cooperative  Finance 
Corporation,  namely  that  the  ratios  must 
be  met  in  each  of  the  two  most  recent 
calendar  years,  or  in  any  two 
consecutive  12  month  periods  ending 
within  180  days  preceding  the  issuance 
of  the  debt. 

The  test  period  of  3  years  was 
proposed  in  the  proposed  rule  mainly 
because  of  some  concerns  about  the 
robustness  of  the  TIER  and  DSC  tests  in 
the  REA  mortgage.  These  coverage  ratios 
allow  non-cash  margins,  i.e.,  generation 
and  transmission  capital  credits  and 
other  capital  credits  and  patronage 
dividends,  to  be  included  in  margins 
when  calculating  the  ratios. 

Such  non-cash  capital  credits  cannot 
be  used  by  a  borrower  to  meet  current 
expenses,  and  it  is  uncertain  that  they 
will  be  paid  in  cash  to  the  borrower  in 
the  future  and  thus  be  available  to  meet 
future  expenses.  Partly  for  this  reason, 
the  more  rigorous  tests  of  Operating 
TIER  and  Operating  DSC,  which  are 
based  on  only  those  margins  received 
from  electric  utility  operations,  were 
included  as  an  alternative  test  in  the 
proposed  rule. 

In  conjunction  with  reducing  the  test 
period  from  3  years  to  2  years,  REA 
considered  substituting  Modified  TIER 
and  Modified  DSC  for  TIER  and  DSC, 
which  would  exclude  capital  credits 
and  patronage  dividends  from  margins 
in  calculating  the  ratios.  But  since  this 
formulation  had  not  been  expUcitly  set 
forth  in  the  proposed  rule,  it  was 
decided  to  defer  further  consideration  of 
this  alternative  to  the  ongoing  work  of 
revising  the  REA  mortgage. 

Several  criticisms  were  received 
regarding  the  1.1  net  utiUty  plant  to 
long-term  debt  requirement  Some  said 
that  a  bondable  property  test  might  be 
considered  as  an  alternative,  but  that  it 
would  likely  be  more  complicated  and 
expensive  to  implement  than  the 
proposed  net  plant  to  debt  ratio.  Several 
said  that  the  proposed  ratio  was 
dupUcative  of  the  equity/assets 
criterion,  especially  since  it  appUed  to 
existing  and  new  plant  rather  than  just 
new  plant  One  commenter  criticized 
the  test  because  it  excludes  non-utiiity 
Investments. 

REA  recognizes  that  the  test  is 
somewhat  duplicative  of  the  equity/ 
assets  criterion,  but  it  is  not  an  exact 
substitute.  Of  the  414  distribution 
borrowers  that  had  equity  of  40  percent 
of  more  in  1991, 7  had  a  ratio  of  net 
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utility  plant  to  loog-tenn  debt  of  less 
than  1.1. 

This  ratio  is  intended  to  winnow  out 
from  advance  approval  those  borrowers 
that  are  depreciating  plant  at  a  rate 
substantially  higher  than  the  rate  at 
which  they  are  amortizing  long-term 
debt.  These  borrowers  raise  concerns  as 
to  whether  they  will  be  able  to  generate 
sufficient  cash  flow  in  future  years  from 
plant  depreciation  and  other  sources  to 
meet  their  debt  service  requirements. 
The  ratio  of  1.1  is  a  minimal 
requirement,  in  p>art  because  it  is  based 
on  long-term  debt  only,  rather  than  total 
debt. 

As  to  the  ratio  being  applied  to  both 
existing  and  new  utility  plant,  if  the 
ratio  were  applied  only  to  new  plant,  it 
would  be  more  demanding  for  every 
borrower  that  has  a  ratio  greater  than  1.1 
for  existing  plant.  Regarding  the 
exclusion  of  non-utility  investments. 
R£A  believes  that  this  is  appropriate 
since  utility  plant  represents  the 
primary  assets  of  the  b<HTOwer  and  the 
primary  reason  for  long-term  debt.  For 
these  reasons,  the  1.1  net  utility  plant/ 
long-term  debt  ratio  has  been  retained  as 
one  of  the  criteria  for  advance  approval 
under  §1717.854. 

One  commenter  suggested  that 
deferred  debits,  which  are  deducted 
from  equity  in  calculating  the  eqmty/ 
assets  ratio  in  §  1717.854(c)(1).  should 
also  be  deducted  from  assets.  R£A 
agrees,  since  the  booking  of  deferred 
debits  has  the  effect  of  increasing  both 
equity  and  total  assets.  It  was  also 
suggested  that  total  assets  be  defined. 
Both  of  these  changes  have  been  made. 
In  addition,  deferred  debits  have  been 
redefined  as  certain  deferred  current 
period  expenses,  since  the  intent  of  the 
adjustment  is  to  avoid  rewarding 
accounting  practices  that  defisr  current 
period  expenses  and.  as  a  result,  inflate 
equity. 

Two  commenters  recommended  that 
the  definitions  of  TIER.  DSC.  and  equity 
as  a  percent  of  assets  be  adjusted  for 
principal  deferments  for  energy 
conservation  and  rural  development 
under  Section  12  of  the  RE  Act,  and  for 
rural  development  loans  under  Section 
313  of  the  RE  Act  They  argued  that 
these  loans  involve  a  note  receivable  to 
the  borrower  and  a  loan  payable  to  REA 
in  an  equal  amount  But  since 
accounting  principles  do  not  permit  the 
note  receivable  to  o&et  the  loan 
payable  to  REA,  they  felt  that  borrowers 
who  accepted  such  loans  or  principal 
deferrals  would  be  {wnalized  for 
participating  in  these  socially  desirable 
programs  unless  adjustments  were  made 
in  the  calculation  of  TIER.  DSC.  and 
equity  percentage. 


REA  agrees  that  these  energy 
conservation  and  rural  development 
programs  are  socially  desirable,  but  does 
not  believe  that  additional  incentives  for 
participation  in  these  programs  need  to 
be  provided  by  adjusting  the  financial 
criteria  for  advance  approval  of  lien 
accommodations.  In  the  case  of  rural 
development,  no  interest  is  charged  by 
REA  on  the  loans  made  under  either 
Section  12  or  Section  313.  and  therefore 
there  is  no  effect  on  TIER.  In  the  case 
of  Section  12  deferrals  for  energy 
conservation,  the  interest  charged  on  the 
deferred  principal  is  the  same  as  that 
charged  on  the  rest  of  the  loan,  so 
therefore  no  penalty  is  imposed. 

Principal  oeferred  under  Section  12 
must  be  amortized  in  the  case  of  both 
rural  development  and  energy 
conservation  loans,  but  so  must  the 
outstanding  principal  on  the  rest  of  the 
loan.  No  penalty  is  evident  in  this  case 
either.  Granted,  during  the  period  the 
deferred  principal  is  being  amortized, 
the  borrower's  debt  service  charges  will 
increase  by  the  amount  of  this 
amortization,  but  the  eRect  is  so  minor 
that  is  should  not  cause  a  borrower  to 
fail  to  meet  its  DSC  requirement 
Borrowers  should  not  plan  their  mai^gins 
so  close  to  the  minimum  required  that 


mmor  mcreases  m  pnnci[ 
amortization  wrill  cause  them  to  defiault 
on  DSC 

The  comments  received  also  argued 
that  the  debt  service  on  the  REA  loan  is 
self-liquidating  from  the  proceeds  of  the 
borrower's  note  receivable.  This  seems 
to  suggest  that  such  proceeds  are  more 
certain  than  proceeds  from  electric 
facilities,  and  that  a  note  receivable 
represents  better  collateral  for  REA 
loans  than  electric  facilities.  REA 
disagrees  with  these  views,  as  well  as 
the  suggestion  that  the  note  receivable 
in  effect  cancels  the  liability  and  thus 
justifies  raising  equity  as  a  percent  of 
assets  by  reducing  assets  by  the  amount 
of  the  note  receivable. 

Finally,  two  additional  factors  need  to 
be  considered.  First,  the  borrower  and 
its  customers  benefit  from  these  energy 
conservation  and  rural  development 
programs:  in  the  first  case  by  reducing 
energy  costs  and  capacity  needs,  and  in 
the  second  case  by  strengthening  the 
borrower's  market.  Second,  the  interest 
subsidy  provided  under  both  of  the 
nual  development  programs  is  already 
much  greater  than  that  provided  for 
loans  to  finance  electric  service, 
although  the  latter  is  essential  to  rural 
development  and  has  a  proven  track 
record.  In  view  of  the  benefits  received 
by  borrowers  from  the  Section  12  and 
313  programs  and  the  substantial 
subsidies  already  (wovided.  REA  does 
not  believe  that  further  incentives  are 


justified  in  the  form  of  adjustments  to 
the  advance  approval  criteria. 

Several  comments  were  received 
regarding  the  requirements  in  proposed 
§  1717.854(c)(6).  now  §  1717.854(c)(5). 
on  accounting,  record  keeping,  financial 
reports,  audits,  and  irregularities.  Some 
commenters  suggested  that  these 
requirements  were  unnecessary,  except 
for  the  unqualified  audit  opinion  and 
the  resolution  of  any  irregularities.  REA 
disagrees,  and  believes  these  provisions 
are  needed  to  reiterate  long-standing 
REA  requirements.  Some  concerns  were 
expressed  that  a  borrower  may  be 
disqualified  from  advance  approval  for 
failure  to  resolve  minor,  immaterial 
infiactions.  Since  this  was  not  the 
intent,  the  paragraph  has  been  amended 
to  exclude  immaterial  infi^ctions. 

Several  commentera  from  the  state  of 
Indiana  objected  to  the  provision  which 
would  disqualify  a  distribution 
borrower  from  advance  approval  if  its 
power  supplier  were  in  delault  to  REA. 
There  seems  to  be  some  confusion  as  to 
the  reach  of  this  provision.  It  applies 
only  to  advance  approval,  and  does  not 
disqualify  a  borrower  from  receiving  a 
lien  accommodation  under  normal 
review  procedures. 

REA  believes  this  provision  is 
appropriate  for  advance  approval.  If  a 
borrower's  power  supplier  is  in  default 
to  REA,  it  reasonably  raises  concerns 
about  the  reliability  of  future  power 
supplies  and  the  abihty  of  the  borrower 
to  meet  unforeseen  financial  obligations 
that  may  result  from  final  resolution  of 
the  default  by  its  power  supplier.  Lien 
accommodation  requests  under  these 
circumstances  should  be  reviewed  on  a 
case  by  case  basis  under  the  normal 
review  procedures.  These  requests  will 
be  reviewed  based  on  the  decision 
factors  set  forth  in  §  1717.850(c),  just 
like  other  applications  reviewed  under 
normal  review  procedures.  The  fact  that 
the  borrower's  power  supplier  is  in 
default  to  REA  will  be  considered 
within  the  context  of  (hose  decision 
factors. 

A  commenter  argued  that  it  is 
unnecessary  to  require  a  resolution  from 
the  board  that  it  has  agreed  to  put  any 
required  increases  in  rates  into  effect  as 
a  result  of  the  loan  (proposed 
§  1717.854(c)(3)).  since  that  purpose  is 
accomplished  by  the  requireid 
certification  in  proposed 
§  1717.854(c)(5)  that  the  borrower  is  not 
in  default  under  the  mortgage.  REA 
agrees  that  the  mortgage  requires 
borrowere  to  design  rates  to  meet  TIER 
and  DSC,  and  that  any  borrower  that 
certifies  that  it  is  in  compliance  with  the 
mortgage  is  also  certifying  its 
compliance  with  the  design  of  rates 
provision  of  the  mortgage.  Therefore. 
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the  requirement  in  proposed 
§  1717.854(c)(3)  has  been  deleted,  which 
in  no  way  reduces  a  borrower's 
obligation  under  the  mortgage  to  design 
rates  to  meet  its  expenses  and  the 
required  TIER  and  DSC  levels. 

One  commenter  suggested  several 
changes  to  the  meaning  of  default  in 
§  1717.854(c).  which  would  have  a 
restrictive  effect.  REA  disagrees  with  the 
proposed  interpretation  of  default,  and 
has  now  defined  default  in  §  1717.851  to 
clarify  its  meaning. 

One  commenter  suggested  that  the 
language  in  §  1717.854(b)  could  be 
interpreted  as  excluding  from  advance 
approval  the  improvement  of  facilities 
already  owned  by  the  borrower.  That 
was  not  intended;  the  paragraph  has 
been  revised  to  make  this  clear. 

A  commenter  stated  that  REA  should 
make  it  clear  that  it  will  not  penalize  a 
borrower  when  considering  a  lien 
accommodation  request  because  the 
borrower  has  guaranteed  debt  issued  by 
its  power  supplier  to  REA.  REA  notes 
that  there  is  nothing  in  the  rule  that 
would  impose  such  a  penalty.  However. 
REA  does  not  believe  that  it  would  be 
appropriate  to  rule  out  any  and  all 
consideration  of  a  borrower's  guarantee 
obligations  in  deciding  whether  to 
approve  a  lien  accommodation. 

Section  1717.855 — Application 
contents:  advance  approval — 100 
percent  private  financing  of  distribution, 
sabtmnsmission,  and  headquarters 
facilities. 

Several  commenters  argued  that  if  a 
borrower  meets  the  advance  approval 
criteria.  REA  approval  should  be 
considered  automatic  and  would  not 
constitute  either  a  major  Federal  action 
or  a  Federal  transaction.  Therefore  there 
is  no  need  for  environmental  reports, 
debarment  and  suspension 
certifications,  handicapped  access 
certifications,  or  other  Federal 
requirements  peripheral  to  a  lien 
iBccommodation.  REA  disagrees  with 
this  interpretation  of  the  applicable  laws 
and  their  cxurent  implementing 
regulations.  Regarding  environmental 
reports,  any  changes  in  the  applicability 
of  environmental  requirements  to  lien 
accommodations  would  require  a 
thorough  reevaluation  and. revision  of 
REA's  environmental  regulation.  7  CFR 
part  1794.  This  is  beyond  the  scope  of 
this  rule. 

Since  publication  of  the  proposed 
rule,  REA  has  published  final  rule  7 
CFR  1792  Subpart  C,  Seismic  Safety  of 
New  Building  Construction.  The 
requirements  of  that  rule  are  applicable 
to  lien  accommodations  and 
subordinations,  and  these  requirements 
have  now  been  incorporated  in  this  rule. 


One  commenter  noted  that  REA  has 
not  followed  a  consistent  practice  of 
requiring  a  board  resolution  adopting  a 
required  Borrower  Environmental 
Report  or  other  environmental 
documents.  REA  agrees  with  the 
comment  and  has  decided  to  drop  the 
requirement  for  a  board  resolution  in 
§  1717.855(f). 

A  commenter  questioned  the  need  for 
a  CWF  if  the  borrower  must  follow  REA 
construction  standards.  REA  believes 
that  a  CWF  is  needed  to  ensure  sound 
planning  of  system  design  and 
construction,  which  is  not  addressed  by 
individual  construction  standards.  The 
CWF  must  meet  the  requirements  of  7 
CFR  1710,  Subpart  F,  which  requires  the 
borrower  to  obtain  REA  approval  of  the 
CWF  and  any  amendments.  This  latter 
fact  is  now  explicitly  reiterated  in 
§  1717.855(h).  Also,  the  %vritten 
agreement  the  borrower  is  required  to 
provide  to  REA  under  §  1717.850(f)  has 
been  amended  to  include  agreement  by 
the  borrower  to  follow  the  REA- 
approved  CWF  and  to  obtain  prior  REA 
approval  in  writing  of  any  amendments 
to  the  CWF. 

Regarding  §  1717.855(e),  one 
commenter  stated  that  a  lender  will  not 
provide  a  copy  of  the  actual  financing 
instrument  prior  to  the  approval  of  the 
lien  accommodation,  and  suggested  that 
a  draft  copy  should  be  adequate.  REA 
disagrees,  since  its  experience  is  that 
draft  copies  go  through  numerous 
revisions  tvfaich  delay  the  approval 
process.  An  executed  copy  of  the 
instrument  is  not  required,  but  it  is    • 
necessary  that  the  copy  be  in  final  form 
and  the  same  in  substance  as  the 
instrument  to  be  executed. 

Section  1 71 7.856 — Application 
contents:  normal  review — 100  percent 
private  financing  of  distribution, 
transmission  and/or  generation 
facilities. 

It  was  suggested  by  one  commenter 
that  the  rule  include  guidance  on  the 
preparation  of  Equity  Development 
Plans  (EDF),  and  also  specify  the 
timeframe  for  approval  of  the  plans. 
Guidance  on  the  preparation  of  EDFs  is 
given  in  7  CFR  1710.116,  which  REA 
plans  to  amend  and  augment.  As  to 
timeframes  for  approval,  the  timeframes 
set  forth  in  §  1717.859  include  the 
approval  of  EDPs. 

One  commenter  suggested  that  the 
loan  si2»  threshold  in  §  1717.856(c)(4) 
should  be  raised  from  3  percent  of  net 
utility  plant  to  30  percent  when 
considering  a  waiver  of  the  requirement 
for  a  10  year  financial  forecast.  REA 
disagrees  with  the  magnitude  of  the 
suggested  change.  Section 
1717.856(c)(4)  applies  to  all  facilities. 


including  generation,  and  also  to  any 
distribution  or  power  supply  borrower 
no  matter  what  its  financial  condition. 
In  most  cases  such  investments  ought  to 
be  supported  by  an  adequate  financial 
forecast.  Upon  further  consideration. 
REA  has  concluded  that  the  proposed 
limit  was  more  restrictive  than  it  needed 
to  be,  and  has  changed  it  to  the  lesser 
of  $10  million  or  10  percent  of  net 
utility  plant. 

Another  commenter  suggested  that 
§  1717.856(c)(2)  ought  to  be  dropped, 
and  that  a  waiver  should  be 
presumptive  for  any  borrower  meeting 
the  conditions  in  §  1717  .856(c)(1),  (3) 
and  (4).  REA  disagrees  with  these 
comments.  Elimination  of  subparagraph 
(2)  would  prevent  REA  from  using  the 
knowledge  it  has  about  the  borrower 
and  the  proposed  loan  in  determining 
whether  to  waive  the  requirement  for  a 
financial  forecast.  Simply  because  the 
borrower  is  current  on  its  financial 
obligations  and  has  met  the  mortgage 
TIER  and  DSC  requirements,  and  the 
loan  is  relatively  small,  does  mean  not 
that  the  proposed  loan  will  be  feasible 
in  all  cases. 

In  §  1717.856(e),  clarification  was 
requested  as  to  exactly  what  is  meant  by 
a  power  cost  study.  Such  study  is 
defined  in  7  CFR  1710.303,  and  that  has 
now  been  noted  in  §  1717.851. 

Several  recommendations  were  made 
for  changes  in  the  opinion  of  borrower's 
counsel  required  by  §  1717.856(a)(2). 
The  comments  requested  clarification 
and  modification  of  REA's  proposed 
language  that  there  is  no  pending 
litigation  and  no  threatened  actions  by 
third  parties  that  would  materially 
adversely  affect  the  borrower's 
operations  and/or  financial  condition. 
The  language  has  been  clarified  to 
refiect  REA's  desire  to  have  an  opinion 
of  counsel  regarding  actions  or 
proceedings  against  the  borrower, 
pending  or  overtly  threatened  in  writing 
before  any  court,  governmental  agency, 
or  arbitrator.  Related  changes  have  also 
been  made  to  §  1717.854(c)(3).  One 
comment  suggested  the  use  of  the 
phrase  "ovemy  threatened  or  pending 
litigation."  This  phrase  is  too  narrow  for 
REA's  purpose.  As  suggested,  the 
opinion  will  be  required  to  address  the 
merits  of  the  claims  asserted  in  the 
actions  or  proceedings,  and  include,  if 
appropriate,  an  estimate  of  the  amount 
or  range  of  any  potential  loss. 

One  comment  recommended  that 
levels  of  insurance  coverage  be  a  matter 
to  be  certified  to  by  the  borrower  rather 
than  addressed  in  the  opinion  of 
counsel.  This  diange  has  also  bemi 
made. 
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Section  J  717.857  Refinancing  of  existing 
secured  debt — distribution  and  power 
supply  borrowers. 

Several  commenters  asked  for 
clarification  of  the  meaning  of  "current 
refunding"  referenced  in 
§  1717.857(a)(1).  and  recommended  that 
it  should  include  refundings  where  the 
proceeds  are  applied  against  the  old 
debt  within  one  year  of  the  issuance  of 
the  new  debt.  REA  believes  that  one 
year  goes  beyond  the  usual  standard  of 
a  current  refunding.  In  the  case  of  tax 
exempt  financing.  Section  149(d)  of  the 
Internal  Revenue  Code  defines  a  current 
refunding  as  one  in  which  the  proceeds 
of  the  refunding  bond  are  applied 
within  90  days  of  issuance  to  refund  the 
old  bond.  This  standard  has  been 
incorporated  into  the  definition  of 
current  refunding  in  §  1717.851. 

Two  commenters  stated  that  interest 
rate  derivatives  are  widely  available  and 
should  not  be  unreasonably  restricted 
because  they  offer  borrowers  the 
opportunity  to  control  costs  and  interest 
rate  risks.  REA  believes  that  restricting 
interest  rate  derivatives  to  the  normal 
review  process  is  not  an  undue 
restriction.  These  transactions  generally 
are  more  complicated  and  will  normally 
require  more  time  for  REA  to  review 
than  would  be  possible  under  advance 
approval. 

Several  commenters  recommended 
that  the  rule  specify  the  discount  rate  to 
be  used  in  the  present  value  analysis  of 
costs.  They  recommended  use  of  the 
rate  on  Treasury  securities  having  a 
maturity  equal  to  the  weighted  average 
lifia  of  the  refunding  loan.  REA  believes 
that  the  discount  rate  used  to  calculate 
the  present  value  of  costs  of  the  old  loan 
and  the  refunding  loan  should  reflect 
the  marginal  long-term  borrowing  costs 
of  the  borrower.  This  will  normally  be 
higher  than  the  interest  rate  on  Treasury 
issues  of  comparable  maturity.  So  long 
as  REA  guaranteed  Federal  Financing 
Bank  (FEB)  loans  contmue  to  be 
available,  one  measure  of  a  borrower's 
marginal  long-term  borrowing  cost  is  the 
rate  charged  on  FFB  loans,  which  is  the 
Treasury  rate  plus  one-eighth  percent. 
Other  rates  could  be  justified  depending 
on  individual  circumstances.  Therefore, 
S  1717.857(a)(4)  has  been  amended  to 
establish  a  standard  discount  rale  equal 
to  the  ciirrent  rate  on  Treasury  securities 
having  a  maturity  equal  to  the  weighted 
average  life  of  the  refunding  loan,  plus 
one-eighth  percent,  while  allowing  an 
alternative  rate  to  be  used  if  approved 
by  REA  based  on  documentation 
provided  by  the  borrower  as  to  its 
marginal  long-term  borrowing  cost. 

Two  commenters  asked  for  guidance 
as  to  how  the  present  value  of  costs 


should  be  calculated  as  interest  rates 
change  pursuant  to  interest  rate  options 
in  refinancing  transactions.  REA  does 
not  believe  that  a  single  methodology 
can  be  prescribed  that  will  be  valid  for 
all  of  the  possible  situations  and 
variations.  If  the  old  loan  or  the 
refinancing  loan  involve  variable  or 
floating  interest  rates,  assumptions 
made  about  the  future  course  of  these 
rates  will  have  to  be  judged  on  a  case 
by  case  basis. 

Section  1 71 7.858  Lien  subordination  for 
rural  development  investments. 

One  power  supply  borrower 
applauded  REA's  policy  of  encouraging 
subsidiaries  for  rural  development 
investments  in  order  to  separate  the 
financial  risks  and  discourage 
undisclosed  subsidies  of  sudi 
investments  by  rural  rate  payers.  It  was 
also  suggested  that  REA  should  drop  its 
requirement  for  consolidated  financial 
reports  so  as  not  to  require  rural  rate 
payers  to  subsidize  such  investments. 
While  this  suggestion  is  outside  the 
scope  of  this  rule,  it  should  be  noted 
that  generally  accepted  accounting 
principles  require  the  consolidation  of 
the  financial  statements  of  all  majority- 
held  subsidiaries  (at  least  50  percent 
ownership)  with  the  financial  statement 
of  the  parent. 

Section  1717.859  Application  process 
and  timeframes. 

One  comn>enter  recommended  that  a 
timeframe  be  established  for  the  general 
field  representative  (GFR)  to  forward  an 
application  to  headquarters  or  return  it 
to  the  borrower  with  deficiencies  noted. 
REA  considered  establishing  a 
timeframe  for  these  activities  but 
concluded  that  it  would  be  impractical 
to  do  so  in  this  rule  because  a  GFR  has 
no  backup  and  must  have  greater 
flexibility  to  juggle  his  or  her  work  load. 
REA  will  address  this  issue  in  its 
internal  sta^  instructions. 

A  commenter  recommended  that  the 
various  notifications  provided  the 
borrower  regarding  its  lien 
accommodation  application  also  be 
provided  to  the  private  lender.  REA 
agrees  and  has  so  amended 
§  1717.859(a). 

One  commenter  asked  whether  the 
timeframes  include  legal  advice  or  other 
input  needed  from  the  Office  of  General 
Counsel.  They  do. 

In  order  for  all  parties  to  know  when 
the  time  period  begins,  one  commenter 
recommended  that  REA  inform  the 
applicant  within  15  days  of  receipt  of 
the  initial  appHcation  of  whether  the 
application  is  complete  and,  if  not,  the 
information  needed.  This  rule,  as  was 
originally  proposed,  provides  for  the 


notification  recommended  by  the 
commenter,  although  in  some  cases 
more  than  15  days  is  allowed.  Section 
1717.859(a)  requires  REA  to  notify 
borrowers  in  writing  when  their 
applications  are  complete  and  in  form 
and  substance  satisfactory  to  REA. 
Elsewhere  in  §  1717.859,  REA  commits 
to  notifying  the  borrower  in  writing 
within  15. 20.  or  30  days  of  receipt  of 
the  application,  depending  on  the  type 
of  application,  of  any  information 
needed  for  completion. 

Subpart  S 

In  §  1717.901(a)(2).  it  was 
recommended  that  the  type  of  evidence 
be  specified  that  is  needed  to 
demonstrate  the  availability  of 
alternative  financing  to  complete  a 
project  if  the  REA  concurrent  financing 
is  not  forthcoming.  REA  agrees,  and  has 
so  amended  the  paragraph. 

A  commenter  stated  tnat  REA  should 
be  willing  to  lien  accommodate  for  the 
entire  amount  of  the  concurrent 
supplemental  loan  under  the  early 
approval  process,  since  the  private 
lender  may  be  required  to  commit 
financing  for  the  entire  project  in  the 
event  the  REA  concurrent  loan  is  not 
forthcoming.  REA  agrees  that  the 
lender's  commitment  to  provide  the 
additional  funds  should  not  be  binding 
if  REA  is  not  willing  to  provide  a  lien 
accommodation  for  those  funds.  Section 
1717.901(a)(2)  has  been  revised  to  make 
it  clear  that  such  financing  commitment 
given  by  a  private  lender  would  be 
conditioned  upon  the  availability  of  a 
lien  accommodation  from  REA. 

One  commenter  asked  whether  the  90 
days  allowed  for  early  approval  of  a  lien 
accommodation  for  supplemental 
financing  also  included  the  approval  of 
the  CWP.  It  does. 

List  of  Subjects  in  7  GFR  Part  1717 

Administrative  practice  and 
procedure.  Electric  power.  Electric 
utilities.  Intergovernmental  relations. 
Investments,  Lien  accommodation.  Lien 
subordination.  Loan  programs-energy. 
Reporting  and  recordkeeping 
requirements.  Rural  development. 

For  reasons  explained  in  the 
preamble,  REA  amends  7  CFR  chapter 
XVn  by  amending  part  1717  as  follows: 

PART  1717— POST-LOAN  POLICIES 
AND  PROCEDURES  COMMON  TO 
INSURED  AND  GUARANTEED 
ELECTRIC  LOANS 

1.  The  authority  citation  for  part  1717 
continues  to  read  as  follows: 

Authority:  7  U.S.C  901-9506;  Delegation 
of  Authority  by  the  Secretary  of  Agriculture, 
7  CFR  2.23;  Delegation  of  Authority  by  the 
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Under  Secretary  for  Small  Community  and 
Rural  Development.  7  OK  2.72,  unless 
otherwise  noted. 

2.  Subparts  O  through  Q  are  added 
and  reserved  and  subparts  R  and  S  are 
added  to  read  as  follows: 

Subpart  O— {Reserved] 


1717.700-1717.749 


(Reserved) 

1717.750-1717.799    (Reserved) 

Subpart  Q— [Reserved] 

1717.800-1717.849    (Reserved) 

Subpart  R— (Jen  Accommodations  and 
SuboriMnations  for  100  Percent  Privata 
Financing 

1717.850  General. 

1717.851  Definitions. 

1717.852  Rnancing  purposes. 

1717.853  Loan  terms  and  conditions. 

1717.854  Advance  approval — 100  percent 
private  financing  of  distribution, 
subtransmission,  and  headquarters 
fociUties. 

1717.855  Application  contents:  Advance 
approval— 100  percent  private  financing 
of  distribution,  subtransmission,  and 
headquarters  facilities. 

1717.856  Application  contents:  Normal 
review — 100  percent  private  financing  of 
distribution,  transmission  and/or 
generation  Eacilities. 

1 7 1 7.857  Refinancing  of  existing  secured 
debt — distribution  and  power  supply 
borrowers. 

1717.858  Lien  subordination  for  rural 
development  investments. 

1717.859  Application  process  and 
timeframes. 

1717.860-1717.899    (Reserved) 

Subpart  S — Uen  Accommodations  for 
Supplentefltal  Financing  Required  by  7  CFR 
1710.110 

1717.900  Qualification  requirements. 

1717.901  Early  approval. 

1717.902  Other  REA  requirements. 

1717.903  Uabillty. 
1717.904-1717.949    (Reserved) 

Sut>paftO — [Reserved] 
§51717.700-1717.740    [Reserved] 

Subpart  P— {Reserved] 

§§1717.750-1717.790    [Reserved] 

Sut>part  Q— [Reserved] 

§§  1717.800-1717.B49    [Reserved] 

Subpart  R — Uen  Accommodations  and 
Subordinations  for  100  Percent  Private 
Financing 

§1717.850    General. 

(a)  Scope.  This  subpart  R  establishes 
policies  and  procedures  for  the 
accommodation,  subordination  or 
release  of  the  Government's  lieo  on 
borrower  assets,  including  approvals  of 


supporting  documents  and  related  loan 
security  documents,  in  connection  with 
100  percent  private  sector  financing  of 
facilities  and  other  purposes.  Policies 
and  procedures  regarding  lien 
accommodations  for  concurrent 
supplemental  financing  required  in 
connection  with  an  REA  insured  loan 
are  set  forth  in  subpart  S  of  this  part. 

(b)  Overall  policy.  Consistent  with 
prudent  lending  practices,  the 
maintenance  of  adequate  security  for 
REA's  loans,  and  the  objectives  of  the 
Rural  Electrification  Act  (RE  Act),  it  is 
the  policy  of  REA  to  provide  effective 
and  timely  assistance  to  borrowers  in 
obtaining  financing  firom  other  lenders 
for  electric  facilities,  equipment  and 
systems  by  sharing  REA's  lien  on  a 
borrower's  assets,  and  in  certain 
circumstances  by  subordinating  REA's 
lien  on  specific  assets  financed  by  other 
lenders.  It  is  also  the  poUcy  of  REA  to 
provide  effective  and  timely  assistance 
to  borrowers  in  promoting  rural 
development  by  subordinating  REA's 
lien  for  financially  sound  rural 
development  investments  under  the 
conditions  set  forth  in  S  1717.858. 

(c)  Decision  factors.  In  determining 
whether  to  accommodate,  subordinate, 
or  release  its  lien  on  property  pledged 
by  the  borrower  under  the  REA 
mortgage.  REA  will  consider  the  effects 
of  such  action  on  the  achievement  of  the 
purposes  of  the  RE  Act.  the  repayment 
and  seciuity  of  REA  loans  secured  by 
the  mortgage,  and  other  factors  set  forth 
in  this  subpart.  The  following  factors 
will  be  considered  in  assessing  the 
effects  on  the  repayment  and  security  of 
REA  loans: 

(1)  The  value  of  the  added  assets 
compared  with  the  amount  of  new  debt 
to  be  seoired; 

(2)  The  value  of  the  assets  already 
pledged  under  the  mortgage,  and  any 
effects  of  the  proposed  transaction  on 
the  value  of  those  assets: 

(3)  The  ratio  of  the  total  outstanding 
debt  secured  imder  the  mortgage  to  the 
value  of  all  assets  pledged  as  security 
under  the  mortgage; 

(4)  The  borrower's  ability  to  repay 
debt  owed  to  the  Government,  as 
indicated  by  the  following  factors: 

(i)  Revenues,  costs  (including  interest, 
lease  payments  and  other  debt  service 
costs),  margins.  Times  Interest  Earned 
Ratio  (TIER),  Debt  Service  Coverage 
(DSC),  and  other  case-specific  economic 
and  financial  factors; 

(ii)  The  variability  and  uncertainty  of 
future  revenues,  costs,  margins,  TIER, 
DSC,  and  other  case-specific  economic 
and  financial  Cactors; 

(iii)  Future  capital  needs  and  the 
ability  of  the  borrower  to  meet  those 
needs  at  reasonable  cost; 


(iv)  The  ability  of  the  borrower's 
management  to  manage  and  control  its 
system  effectively  and  plan  for  future 
needs;  and 

(5)  Other  factors  that  may  be  relevant 
in  individual  cases,  as  determined  by 
REA. 

(d)  Environmental  considerations. 
Under  certain  circumstances,  such  as 
when  the  project  does  not  quaUfy  for  a 
categorical  exclusion,  the  environmental 
requirements  of  7  CFR  part  1794  may 
apply  to  applications  for  lien 
accommodations,  subordinations,  and 
releases. 

(e)  Co-mortgagees.  Other  mortgagees 
under  existing  mortgages  shared  with 
REA  may  have  the  right  to  approve 
requests  for  Uen  accommodations, 
subordinations  and  releases.  In  those 
cases,  borrowers  would  have  to  obtain 
the  approval  of  sudi  mortgagees  in 
order  for  the  lien  of  the  mortgage  to  be 
accommodated,  subordinated  or 
released.  Any  reference  in  this  subpart 
to  waiving  by  REA  of  any  of  its  rights 
under  the  mortgage  shall  apply  only  to 
the  rights  of  REA  and  shall  not  apply  to 
the  rights  of  any  other  co-mortgagee. 

(f)  Safety  ana  performance  standards. 
(1)  In  the  case  of  distribution  and 
transmission  facilities  financed  by  a 
loan  that  is  lien  accommodated  or 
subordinated  under  this  subpart,  the 
borrower,  through  an  authorized 
official,  must  provide  REA  with  a 
written  agreement  that  it  will: 

(i)  Comply  with  the  National 
Electrical  Safety  Code,  in  accordance 
with  7  CFR  1724.41; 

(ii)  Use  only  materials  for  distribution 
and  transmission  feciUties  that  have 
been  determined  by  REA  to  be 
acceptable,  as  required  by  7  CFR 
1728.70(a)  and  (b).  or  if  such  materials 
are  not  available,  use  materials 
approved  by  a  registered  profiessional 
engineer; 

(lii)  Comply  with  standards  for 
construction  established  by  REA,  sudi 
as  those  in  7  CFR  1728.97,  except  as 
otherwise  provided  in  7  CFR  1724.45; 

(iv)  Follow  the  REA-approved 
Construction  Work  Flan  (CWP) 
applicable  to  the  loan  and  obtain  prior 
written  approval  from  REA  for  any 
amendments  to  the  CWP;  and 

(v)  Within  90  days  of  completion  of 
construction,  provide  to  REA  a 
certification  £rom  a  registered 
professional  engineer  that  the  facilities 
have  been  constructed  pursuant  to  an 
REA-approved  CWP  or  REA-approved 
CWP  amendment  and  in  conformance 
with  REA  construction  and  materials 
standards,  as  required  by  paragraphs 
(0(l)(i).  (ii)  and  (iii)  of  this  section.  If  all 
of  the  construction  financed  by  the  loan 
is  covered  by  certifications  provided  to 
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the  private  lender  under  paragraph 
(g)(l)(ii)  of  this  section,  a  borrower  may 
meet  the  requirements  of  this  paragraph 
(0(1  )(v)  by  providing  to  REA  a  copy  of 
all  such  certifications. 

(2)  REA  "Buy  American" 
reouirements  shall  not  applv- 

(g)  Advance  of  funds.  (1)  The  advance 
of  funds  from  100  percent  private  loans 
lien  accommodated  or  subordinated  by 
REA  will  not  be  subject  to  REA 
approval.  It  is  the  private  lender's 
responsibility  to  adopt  reasonable 
measures  to  ensure  that  such  loan  funds 
are  used  for  the  purposes  for  which  the 
loan  was  made  and  the  lien 
accommodation  or  subordination 
granted.  REA  encourages  lenders  to 
adopt  the  following  measures: 

(ij  Remit  loan  advances  to  a  separate 
subaccount  of  the  Cash-Construction 
Fund-Trustee  Account; 

(ii)  Obtain  a  certification  from  a 
registered  professional  engineer,  for 
each  year  during  which  funds  from  the 
separate  subaccount  are  utilized  by  the 
borrower,  that  all  materials  and 
equipment  purchased  and  facilities 
constructed  during  the  year  from  said 
funds  comply  with  REA  safety  and 
performance  standards,  as  required  by 
paragraph  (0  of  this  section,  and  are 
included  in  an  REA-approved  CWP  or 
REA-approved  CWP  amendment; 

(iii)  obtain  an  auditor's  certification 
from  a  Certified  Pubhc  Accountant,  for 
each  year  diuing  which  funds  are 
advanced  to  or  remitted  from  the 
separate  subaccoimt,  certifying: 

(A)  The  amount  of  loan  funas 
advanced  to  and  remitted  from  the 
separate  subaccount  during  the  period 
of  review; 

(B)  That  based  on  the  auditor's  review 
of  construction  work  orders  and  other 
records,  all  mone>s  disbursed  from  the 
separate  subaccount  during  the  period 
of  review  were  used  for  purposes 
contemplated  in  the  loan  agreement  and 
the  lien  accommodation;  and 

(iv)  Immediately  notify  REA  in 
writing  if  the  lender  is  unable  to  obtain 
the  certifications  cited  in  paragraphs 
(g)(l)(ii)  and  (g)(l)(iii)  of  this  section. 

(2)  The  measures  listed  in  paragraph 
(g)(1)  of  this  section  will  normally  be 
sufficient  to  meet  the  lender's 
responsibility  provided  that  additional 
roeasuLres  are  not  reasonably  required 
based  on  the  particular  circumstances  of 
an  individual  case.  Should  a  lender  fail 
to  carry  out  its  responsibility  in  the 
manner  described  in  this  paragraph  (g) 
or  in  another  manner  acceptable  to  REA, 
REA  may  disqualify  such  lender  from 
participation  in  advance  approval  under 
$$  1717.854  and  1717.857  and 
condition  the  lender's  receipt  of  a  lien 
accommodation  or  subordination  upon 


the  lender  providing  satisfactory 
evidence  that  it  will  fulfill  its 
responsibility  under  this  paragraph  (g). 

(n)  Contracting  and  procurement 
procedures.  (1)  Facilities  financed  with 
debt  obtained  entirely  from  non-REA 
sources,  without  an  REA  loan  guarantee, 
are  not  subject  to  REA  post-loan 
requirements  regarding  contracting, 
procurement  and  bidding  procedures; 
contract  close-out  procedures  pertaining 
to  project  completion,  final  payment  of 
contractor,  and  related  matters;  and 
standard  forms  of  construction  and 
procurement  contracts  listed  in  7  CFR 
1726.300. 

(2)  To  the  extent  that  provisions  in  a 
borrower's  loan  contract  or  mortgage  in 
favor  of  REA  may  be  inconsistent  with 
paragraphs  (g)(1)  and  (h)(1)  of  this 
section,  paragraphs  (g)(1)  and  (h)(1)  of 
this  section  are  intended  to  constitute 
an  approval  or  waiver  under  the  terms 
of  such  instruments,  and  in  any 
regulations  implementing  such 
instruments,  with  respect  to  facilities 
financed  with  debt  obtained  entirely 
from  non-REA  sources  without  an  REA 
guarantee.  Specifically,  the  following 
requirements  customarily  found  in 
typical  REIA  loan  instruments  and  in 
implementing  regulations  are  deemed 
satisfied  or  not  applicable: 

(i)  All  provisions  in  Loan  Contract 
Article  U,  entitled  "Advances  and 
Disposition  of  Funds"; 

(ii)  Those  provisions  in  Loan  Contract 
Article  ID,  entitled  "Construction," 
found  in  sections  1, 2  or  3  and 
respectively  concerning  Umitations  on 
the  use  of  force  account  construction, 
requirements  to  use  REA  approved 
construction  contracts,  or  requirements 
to  use  competitive  bidding; 

(iii)  Those  provisions  in  Loan 
Contract  Article  IV,  entitled  "Particular 
Covenants."  found  in  sections  1,  2,  3, 9, 
10, 14  or  16  and  concerning  the 
following  matters:  approval  of 
depositories  and  engineers,  plans  and 
specifications,  construction  contracts, 
materials,  and  equipment  and  supplies 
contracts;  delivery  of  contractor's  and 
subcontractor's  bonds;  procedures  for 
energizing  the  system;  clauses  for 
inclusion  in  contracts  for  federally 
assisted  construction;  or  requirements 
for  approval  of  evidence  of  the 
Borrower's  right,  title  or  interest  in  real 
property  being  acquired  or  improved  by 
the  Borrower,  and 

(iv)  Those  provisions  in  Mortgage 
Article  II,  entitled  "Particular  Covenants 
of  the  Mortgagor,"  found  in  Section  10 
thereof  and  concerning  approval  of 
extensions  and  improvements  to  the 
system,  other  than  extensions  or 
improvements  related  to  serving  any 
consumer  having  an  anticipated 


demand  in  excess  of  1,000  kilowatts, 
and  provisions  concerning  approval  of 
expenses  for  legal,  engineering, 
supervisory,  accounting  or  other  similar 
expenses. 

(i)  Access  of  handicapped  to  buildings 
and  seismic  safety.  A  borrower  must 
meet  the  following  requirements  to  be 
eligible  for  a  lien  accommodation  or 
subordination  for  100  p)ercent  private 
financing  of  the  construction  of 
buildings: 

(1)  The  borrower  must  provide  REA 
with  a  certification  by  the  project 
architect  that  the  buildings  will  be 
designed  and  constructed  in  compliance 
with  Section  504  of  the  Rehabilitation 
Act  of  1973  as  amended  (29  U.S.C.  794). 
as  apphcable  under  that  Act,  and  that 
the  facilities  will  be  readily  accessible  to 
and  usable  by  persons  with  handicaps 
in  accordance  with  the  Uniform  Federal 
Accessibility  Standards  (UFAS), 
(Appendix  A  to  41  CFR  part  101.19, 
subpart  101-19.6).  The  certification 
must  be  included  in  the  borrower's 
application  for  a  lien  accommodation  or 
subordination.  In  addition  to  these 
requirements,  building  construction 
may  also  be  subject  to  requirements  of 
The  Americans  with  Disabilities  Act  (42 
U.S.C  12101  et  seq.y,  and 

(2)  The  borrower  must  comply  with 
REA's  seismic  safety  requirements  set 
forth  in  7  CFR  part  1792.  subpart  C. 

(j)  Breach  of  warranty.  Any  breach  of 
any  warranty  or  agreement  or  any 
material  inaccuracy  in  any 
representation,  warranty,  certificate, 
document,  or  opinion  submitted 
pursuant  to  this  subpart,  including, 
without  limitation,  any  agreement  or 
representation  regarding  the  use  of 
funds  from  loans  lien  accommodated  or 
subordinated  porsuant  to  this  subpart, 
shall  constitute  a  default  by  the 
borrower  under  the  terms  of  its  loan 
agreement  with  REA. 

(k)  Guamnteed  loans.  The  provisions 
of  this  subpart  do  not  apply  to  lien 
accommodations  or  subordinations 
sought  for  loans  guaranteed  by  REA. 
Such  lien  accommodations  and 
subordinations  are  governed  by  REA 
regulations  on  guaranteed  loans. 

(I)  Release  of  lien.  To  avoid  repetition, 
release  of  lien  is  not  mentioned  in  every 
instance  where  it  may  be  an  acceptable 
alternative  to  subordination  of  REA's 
lien.  Generally,  lien  subordination  is 
favored  over  release  of  lien,  and  any 
decision  to  release  REA's  lien  is  at  the 
sole  discretion  of  REA. 

(m)  Waiver  authority.  Consistent  with 
the  RE  Act  and  other  applicable  laws, 
any  requirement  or  restriction  imposed 
by  this  subpart,  or  subpart  S  of  this  part, 
on  a  borrower  or  private  lender  may  be 
waived  or  reduced  by  the 


Administrator,  if  the  Administrator 
determines  that  said  action  is  in  the 
Government's  fmancial  interest. 

(n)  Liability.  It  is  the  intent  of  this 
subpart  that  any  failure  on  the  part  of 
REA  lo  comply  with  any  provisions 
hereof,  including  without  limitation, 
those  provisions  setting  forth  specified 
timeframes  for  action  by  REA  on 
applications  for  lien  accommodations  or 
lien  subordinations,  shall  not  give  rise 
to  liability  of  any  kind  on  the  part  of  the 
Government  or  any  employees  of  the 
Government  including,  without 
limitation,  liability  for  damages,  fees, 
expenses  or  costs  incurred  by  or  on 
behalf  of  a  borrower,  private  lender  or 
any  other  party. 

§1717.851     Definitions. 

Tetms  used  in  this  subpart  have  the 
meanings  set  forth  in  7  CFR  1710.2. 
References  to  specific  REA  forms  and 
other  REA  documents,  and  to  specific 
sections  or  lines  of  such  forms  and 
documents,  shall  include  the 
corresponding  forms,  documents, 
sections  and  lines  in  any  subsequent 
revisions  of  these  forms  and  documents. 
In  addition  to  the  terms  defined  in  7 
CFR  1710.2.  the  following  terms  have 
the  following  meanings  for  the  purposes 
of  this  subpart: 

Borrower's  financial  and  statistical 
report  means  REA  Form  7.  Farts  A 
through  D,  for  distribution  borrowers, 
and  REA  Form  12a  for  power  supply 
borrowers. 

Calendar  day  means  any  day  of  the 
year,  except  a  Federal  holiday  that  falls 
on  a  work  day. 

Current  refunding  means  any 
refunding  of  debt  where  the  proceeds  of 
the  new  debt  are  applied  to  refund  the 
old  debt  within  90  days  of  the  issuance 
of  the  new  debt. 

Default  under  the  REA  mortgage,  loan 
contract,  restructuring  agreement,  or  any 
other  agreement  between  the  borrower 
and  REA  means  any  event  of  default  or 
any  e\'ent  which,  with  the  giving  of 
notice  or  lapse  of  time  or  both,  would 
become  an  event  of  default. 

Equity,  less  deferred  expenses,  means 
Line  33  of  Part  C  of  REA  Form  7  less 
assets  properly  recordable  in  Account 

182.2,  Unrecovered  Plant  and 
Regulatory  Study  Costs,  apd  Account 

182.3,  Other  Regulatory  Assets. 
Front-end  costs  means  the  reasonable 

cost  of  engineering,  architectural, 
environmental  and  other  studies  and 
plans  needed  to  support  the 
construction  of  facilities  and  other 
investments  eligible  for  a  lien 
accommodation  or  subordination  under 
this  subfMrt. 

L/en  accommodation  means  the 
sharing  of  the  Government's  (REA's) 


lien  on  property,  usually  all  property, 
covered  by  the  lien  of  the  REA 
mortgage. 

Lien  subordination'tneans  allowing 
another  lender  to  take  a  first  mortgage 
lien  on  certain  property  covered  by  the 
lien  of  the  REA  mortgage,  and  the 
Government  (REA)  taking  a  second  lien 
on  such  property. 

Net  utility  plant  means  Part  C,  Line  5 
of  REA  Form  7  (distribution  borrowers) 
or  Section  B.  Line  5  of  REA  Form  12a 
(power  supply  borrowers). 

ODSC  means  Operating  Debt  Service 
Coverage  calculated  as: 


ODSC= 


A  +  B  +  C 
D 


where: 

A  =  Depreciation  and  Amortization  Expense, 
which  equals  Part  A,  Line  12  of  REA 
Form  7; 

B  =  Interest  on  Long-term  Debt,  which  equals 
Part  A,  Line  15  of  REA  Form  7.  except 
that  interest  on  Long-term  debt  shall  be 
increased  by  1/3  of  the  amount,  if  any. 
by  which  the  rentals  of  Restricted 
Property  (Part  M,  Line  3  of  REA  Form  7) 
exceeds  2  percent  of  Total  Margins  and 
Equities  (Part  C,  Line  33  of  REA  Form  7); 

C  =  Patronage  Capital  &  Operating  Margins, 
which  equals  Part  A,  Line  20  of  REA 
Form  7;  and 

D=  Debt  Service  Billed  (REA  ♦  other)  which 
equals  all  interest  and  principal  billed 
during  the  calendar  year  plus  1/3  of  the 
amount,  if  any,  by  which  the  rentals  of 
Restricted  Property  (Part  M,  Line  3  of 
REA  Form  7)  exceeds  2  percent  of  Total 
Margins  and  Equities  (Part  C,  Line  33  of 
REA  Form  7). 

OTIER  means  Operating  Times 
Interest  Earned  Ratio  calculated  as: 


A  +  B 


OTIER  = 


where: 

A  =  Interest  on  Long-term  Debt,  which  equals 
Part  A,  Line  15  of  REA  Form  7,  except 
that  Interest  on  Long-term  debt  shall  be 
increased  by  1/3  of  the  amount,  if  any, 
by  which  Ihe  rentals  of  Restricted 
Property  (Part  M,  Line  3  of  REA  Form  7) 
exceeds  2  percent  of  Total  Margins  and 
Equities  (Part  C,  Line  33  of  REA  Form  7); 
and 

B  =  Patronage  Capital  and  Operating  Margins, 
which  equals  Part  A,  Line  20  of  REA 
Form  7. 

Power  cost  study  means  the  study 
defined  in  7  CFR  1710.303. 

Total  assets,  less  deferred  expenses 
means  Line  26  of  Part  C  of  REA  Form 
7  less  assets  properly  recordable  in 
Account  182.2,  Unrecovered  Plant  and 


Regulatory  Study  Costs,  and  Account 
182.3,  Other  Regulatory  Assets. 

Total  outstanding  long-term  debt 
means  Part  C,  Line  38  of  REA  Form  7. 

Transaction  costs  means  the 
reasonable  cost  of  legal  advice, 
accounting  fees,  filing  fees,  recording 
fees,  call  premiums  and  prepayment 
penalties,  financing  costs  (including,  for 
example,  underwriting  commissions, 
letter  of  credit  fees  and  bond  insurance), 
and  printing  associated  with  borrower 
financing. 

Weighted  average  life  of  the  loan 
means  the  average  life  of  the  loan  based 
on  the  proportion  of  original  loan 
principal  paid  during  each  year  of  the 
loan.  It  shall  be  determined  by 
calculating  the  sum  of  all  loan  principal 
payments,  expressed  as  a  fraction  of  the 
original  loan  principal  amount,  times 
the  number  of  years  and  fractions  of 
years  elapsed  at  the  time  of  each 
payment  since  issuance  of  the  loan.  For 
example,  given  a  $5  million  loan,  with 
a  maturity  of  5  years  and  equal  principal 
payments  of  $1  million  due  on  the 
anniversary  date  of  the  loan,  the 
weighted  average  life  would  be:  (.2)(1 
year)  +  (.2)(2  years)  +  (.2)(3  years)  + 
(.2)(4  years)  ♦  (.2)(5  years)  =  .2  years  ♦ 
.4  years  ♦  .6  years  ♦  .8  years  +  1.0  years 
=  3.0  years.  If  instead  the  loan  had  a 
balloon  payment  of  $5  million  at  the 
end  of  5  years,  the  weighted  average  life 
would  be:  ($5  million/S5  million)(5 
years)  =  5  years. 

S  1717.852    Financing  purposes. 

(a)  Purposes  ehgible.  The  following 
financing  purposes,  except  as  excluded 
in  paragraph  (b)  of  this  section,  are 
eligible  for  a  lien  accommodation  from 
REA,  or  in  certain  circumstances  a 
subordination  of  REA's  lien  on  specific 
assets,  provided  that  all  applicable 
provisions  of  this  subjpart  are  met: 

(1)  The  acquisition,  construction, 
improvement,  modification,  and 
replacement  (less  salvage  value)  of 
systems,  equipment,  and  facilities, 
including  real  property,  used  to  supply 
electric  power  to: 

(i)  RE  Act  beneficiaries;  and/or 
(ii)  End-user  customers  of  the 
borrower  who  are  not  beneficiaries  of 
the  RE  Act.  Such  systems,  equipment, 
and  facilities  include  those  listed  in  7 
CFR  1710.251(c)  and  1710.252(c),  as 
well  as  others  that  are  determined  by 
REA  to  be  an  integral  component  of  the 
borrower's  system  of  supplying  electric 
power  to  consumers,  such  as,  for 
example,  coal  mines,  coal  handling 
facilities,  and  railroads  and  other 
transportation  systems  that  supply  fuel 
for  generation; 

(2)  The  purchase,  rehabilitation  and 
integration  of  existing  distribution 
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facilities.  <«qulpnieiit  and  systems,  and 
associated  service  territory; 

(3)  Front-end  costs,  when  and  as  the 
borrower  has  obtained  a  bindii^ 
commitment  from  the  non-REA  lender 
for  the  financing  required  to  complete 
the  procurement  or  construction  of  the 
facilities; 

(4)  Transaction  costs  included  as  part 
of  the  cost  of  financing  assets  or 
refinancing  existing  debt,  provided, 
however,  that  the  amount  of  transaction 
costs  eligible  for  lien  accommodation  or 
subordination  normally  shall  not  exceed 
3.5  percent  of  the  principal  amount  of 
financing  or  refinancing  provided,  net  of 
all  transaction  costs; 

(5)  The  refinancing  of  existing  debt 
secured  under  the  mortgage; 

(6)  Interest  during  construction  of 
generation  and  transmission  facilities  if 
approved  by  REA.  case  by  case, 
depending  on  the  financial  condition  of 
the  borrower,  the  terms  of  the  financing, 
the  nature  of  the  construction,  the 
treatment  of  these  costs  by  regulatory 
authorities  having  jurisdiction,  and  such 
other  factors  deemed  appropriate  by 
REA;  and 

(7)  Lien  subordinations  for  certain 
rural  development  investments,  as 
provided  in  §  1717.85a 

(b)  Purposes  ineligibh.  (1)  Except  as 
provided  in  paragraph  (b)42)  of  this 
section,  the  following  fincmdng 
purposes  are  not  eligible  for  a  lien 
accommodation  or  subordination  from 
REA: 

(i)  Working  capital.  Including 
operating  funds,  unless  in  REA's 
judgment  the  working  capital  is 
required  to  ensure  the  repayment  of 
REA  loans  and/or  other  loans  secured 
under  the  mortgage; 

(ii)  Electric  facilities,  equipment, 
appliances,  or  wiring  located  inside  the 
premises  of  the  consumer,  except: 

(A)  Certain  load-management 
equipment  (see  7  CFR  1710.251(c)(ll)); 
and 

(B)  As  determined  by  REA  on  a  case 
by  case  basis,  electric  facilities  included 
as  part  of  certain  cogeneration  pro)ects 
to  furnish  electric  power  to  end-user 
customers  of  the  borrower 

(iii)  Investments  in  a  lender  required 
of  the  borrower  as  a  condition  for 
obtaining  financing;  and 

(iv)  Debt  incurred  by  a  distribution  or 
power  supply  borrower  for  investment 
in  projects  other  than  the  borrower's 
primary  business  of  supplying  electric 
power  to  its  members  and  consumers, 
except  for  certain  rural  development 
investments  eligible  for  a  Hen 
subordination  under  §  1 71 7.S5S. 

(2)  REA  may,  at  its  sole  discretion, 
grant  an  exception  to  any  of  the 
restrictions  on  araxwnmodattng  or 


subordineting  its  Hen  on  s  borrower's 
property  set  forth  in  paragraphs  (a)  and 
(b)(1)  01  this  section,  if  REA  determines 
that  the  accommodation  or 
subordination  will  enhance  the 
repayment  and/or  security  of  loans 
made  by  REA  to  the  borrower,  or  is 
otherwise  in  the  financial  interest  of  the 
Government. 

(c)  Ijen  subordination  for  eiectric 
utiiity  investments.  REA  will  consider 
subordinating  its  Hen  on  specific 
electric  utility  assets  financed  by  the 
lender,  when  the  assets  can  be  split  off 
without  materially  reducing  the 
stability,  safety,  reliability,  operational 
efficiency,  or  liquidation  value  of  the 
rest  of  the  system. 

S  1717.853    Loan  terms  and  conditlona. 

(a)  Terms  and  conditions.  A  loan, 
bond  or  other  financing  instrument,  for 
which  a  lien  accommodation  or 
subordination  is  requested  from  REA. 
must  comply  with  the  following  terms 
and  conditions: 

(1)  The  maturity  of  the  loan  or  bond 
used  to  finance  facilities  or  other  capital 
assets  must  not  exceed  the  weighted 
average  of  the  expected  remaining 
useful  lives  of  the  assets  being  financed; 

(2)  The  loan  or  bond  must  have  a 
maturity  of  not  less  than  5  years,  except 
for  loans  or  bonds  used  to  refinance 
debt  that  has  a  remaining  maturity  of 
less  than  5  years; 

(3)  The  principal  of  the  loan  or  bond 
must  be  amortized  at  a  rate  that  will 
yield  a  weighted  average  life  not  greater 
than  the  weighted  averse  life  that 
would  result  from  level  payments  of 
principal  and  interest;  and 

(4)  The  loan,  or  any  portion  of  the 
loan,  may  bear  either  a  variable  (set 
annually  or  more  frequently)  or  a  fixed 
interest  rate. 

(b)  REA  approval.  Loan  terms  and 
conditions  and  the  loan  agreement 
between  the  borrower  and  the  lender  are 
subject  to  REA  approval.  However,  REA 
will  usually  waive  its  right  of  approval 
for  distribution  borrowers  that  meet  the 
conditions  for  advance  approval  of  a 
lien  accommodation  or  subordination 
set  forth  in  §  1717.854.  REA  may  also 
waive  its  right  of  approval  in  other 
cases.  REA's  decision  to  waive  its  right 
of  approval  will  depend  on  the 
adequacy  of  security  for  REA's  loans, 
the  current  and  projected  financial 
strength  of  the  borrower  and  its  ability 
to  meet  its  financial  obligatiwts,  REA's 
familiarity  with  the  lender  and  its 
lending  practices,  whether  the 
transaction  is  ordinary  or  unusual,  and 
the  uncertainty  and  credit  risks 
involved  in  the  transacti<». 
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(a)  Policy.  All  requests  for  a  lien 
accommodation  or  subordination  from 
distribution  borrowers  for  100  percent 
private  financing  of  distribution, 
subtransmission.  and  headquoters 
facilities  that  meet  the  conditions  of  this 
section  and  all  other  applicable 
provisions  of  this  subpart,  qualify  for 
advance  approval  by  REA.  Advance 
approval  means  REA  will  approve  these 
requests  once  REA  is  satisfied  that  the 
conditions  of  this  section  and  all  other 
applicable  provisions  of  this  subpart 
have  been  met. 

(b)  Eligible  purposes.  Lien 
accommodations  or  subordinations  for 
the  financing  of  distribution, 
subtransmission,  and  headquarters 
facilities,  except  the  purchase  of 
existing  facilities  and  associated  service 
territory,  are  eligible  for  advance 
approval. 

(c)  Qualification  criteria.  To  qualify 
for  advance  approval,  the  following 
requirements,  as  well  as  all  other 
applicable  requirements  of  this  subpart, 
must  be  met: 

(1)  The  borrower  meets  at  least  one  of 
the  following  two  criteria: 

(i)  The  ratio  of  the  borrower's  equity, 
less  deferred  expenses,  to  total  assets, 
less  deferred  expenses,  is  at  least  40 
percent  at  the  time  of  the  lien 
accommodation  request,  and  is  not  less 
than  37  percent  after  taking  into  account 
the  effect  of  the  proposed  loan,  and  the 
borrower  has  achieved  a  TIER  of  at  least 
1.5  and  a  DSC  of  at  least  1.25  for  each 
of  the  2  c^alendar  years  immediately 
preceding,  or  any  2  consecutive  12 
month  periods  ending  within  180  days 
immediately  preceding,  the  issuance  of 
the  debt;  or 

(ii)  The  ratio  of  the  borrower's  equity, 
less  deferred  expenses,  to  total  assets, 
less  deferred  expenses,  is  at  least  35 
percent  at  the  time  of  the  lien 
accommodation  request,  and  is  not  less 
than  32  jpercent  after  taking  Into  account 
the  effect  of  the  proposed  loan,  and  the 
borrower  has  achieved  an  operating 
TIER  (OTIER)  of  at  least  1.5  and  an 
operating  DSC  (ODSC)  of  at  least  1.25 
for  each  of  the  2  calendar  years 
immediately  preceding,  or  any  2 
consecutive  12  month  periods  ending 
within  180  days  immediately  preceding, 
the  issuance  of  the  debt; 

(2)  The  borrower's  net  utility  plant  as 
a  ratio  to  total  outstanding  long-term 
debt,  after  taking  into  consideration  the 
effect  of  the  proposed  loan  and 
associated  plant  additions,  is  not  less 
than  1.1; 
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(3)  There  are  no  actions  or 
proceedings  against  the  borrower, 
pending  or  overtly  threatened  in  writing 
before  any  court,  governmental  agency, 
or  arbitrator  that  would  materially 
adversely  affect  the  borrower's 
operations  and/or  financial  condition; 

(4)  The  borrower  is  current  on  all  debt 
payments  and  all  other  financial 
obligations,  and  is  not  in  default  under 
the  R£A  mortgage,  the  REA  loan 
contract,  the  borrower's  wholesale 
power  contract,  any  debt  restructuring 
agreement,  or  any  other  agreement  with 
REA; 

(5)  The  borrower  has: 

(i)  Submitted  the  armual  auditor's 
report,  report  on  compliance,  report  on 
internal  controls,  and  management  letter 
in  accordance  with  7  CFR  part  1773; 

(ii)  Received  an  unqualified  opinion 
in  the  most  recent  auditor's  report; 

(iii)  Resolved  all  material  findings  and 
recximmendations  made  in  the  most 
recent  Loan  Fund  and  Accounting 
Review; 

(iv)  Resolved  all  material  findings  and 
recximmendations  made  in  the  most 
reoent  financial  statement  audit, 
including  those  material  findings  and 
recommendations  made  in  the  report  on 
internal  control,  report  on  compliance, 
and  management  letter; 

(v)  Resolved  all  outstanding  material 
accounting  issues  with  REA;  and 

(vi)  Resolved  any  significant 
irregularities  to  REA's  satisfaction; 

(6)  If  the  borrower  has  a  power  supply 
contract  with  a  jwwer  supply  borrower, 
the  power  supply  borrower  is  current  on 
all  debt  payments  and  all  other  financial 
obligations,  and  is  not  in  default  under 
die  REA  mortgage,  the  loan  contract, 
any  debt  restructuring  agreement,  or  any 
other  agreement  with  REA;  and 

(7)  The  amount  of  outstanding  debt 
having  an  effective  variable  interest  rate 
(set  annually  or  more  frequently),  taking 
into  consideration  the  debt  covered  by 
the  application  for  a  lien 
accommodation  or  subordination,  does 
not  exceed  15  percent  of  all  outstanding 
debt  of  the  borrower. 

(d)  Right  of  norma]  review  reserved. 
REA  reserves  the  right  to  review  any 
request  for  lien  accommodation  or 
subordination  under  its  normal  review 
process  rather  than  under  advance 
approval  procedures  if  REA,  in  its  sole 
discretion,  determines  there  is 
reasonable  doubt  as  to  whether  the 
requirements  of  paragraphs  (b)  and  (c)  of 
this  section  have  been  or  will  be  met,  or 
whether  the  borrower  will  be  able  to 
meet  all  of  its  present  and  future 
financial  obligations. 


§  1717.855    Application  contents:  Advance 
approval — 100  percent  private  financing  of 
distribution,  sut>transniisston,  and 
headquarters  facilities. 

Applications  for  a  lien 
accommodation  or  subordination  that 
meet  the  requirements  of  §  1717.854 
must  include  the  following  information 
and  documents: 

(a)  The  agreement  regarding  safety 
and  performance  standards  and 
adherence  to  an  REA-approved  CWP 
required  by  §  1717.850(f),  combined 
with  a  certification  by  an  authorized 
official  of  the  borrower  that  the 
borrower  and,  as  applicable,  the  loan  are 
in  compliance  with  all  conditions  set 
forth  in  §  1717.854(c)  and  all  applicable 
provisions  of  §§1717.852  and  1717.853; 

(b)  A  resolution  of  the  borrower's 
board  of  directors  requesting  the  lien 
accommodation  or  subordination  and 
including  the  amount  and  maturity  of 
the  proposed  loan,  a  general  description 
of  the  facilities  or  other  purposes  to  be 
financed,  the  name  and  address  of  the 
lender,  and  an  attached  term  sheet 
summarizing  the  terms  and  conditions 
of  the  proposed  loan; 

(c)  "The  txHTOwer's  financial  and 
statistical  report,  the  data  in  which  shall 
not  be  more  than  60  days  old  when  the 
complete  application  is  received  by 
REA; 

(d)  Draft  copy  of  any  new  mortgage  or 
mortgage  amendment  (supplement) 
required  by  REA  or  the  lender,  unless 
REA  has  notified  the  borrower  that  it 
washes  to  prepare  these  documents 
itself; 

(e)  A  copy  of  the  loan  agreement,  loan 
note,  bond  or  other  financing 
instrument,  unless  REA  has  notified  the 
borrower  that  these  documents  need  not 
be  submitted; 

(f)  Borrower's  environmental  report 
and/or  other  environmental 
documentation,  if  required  by  7  CFR 
part  1794; 

(g)  REA  Form  740c,  Cost  Estimates 
and  Loan  Budget  for  Electric  Borrowers, 
and  REA  Form  740g,  Application  for 
Headquarters  Buildings; 

(h)  A  CWP  or  CWP  amendment 
covering  the  proposed  project,  in 
accordance  with  7  CFR  part  1710, 
subpart  F,  and  subject  to  REA  approval, 
and  a  resolution  of  the  borrower's  board 
of  directors  adopting  the  CWP; 

(i)  The  certification  by  the  project 
architect  for  any  buildings  to  be 
constructed,  as  required  by 
§1717.850(1); 

(j)  A  certification  by  an  authorized 
official  of  the  borrower  that  flood  hazard 
insurance  will  be  obtained  for  the  full 
value  of  any  buildings,  or  other  facilities 
susceptible  to  damage  if  flooded,  that 
will  be  located  in  a  flood  hazard  area; 


(k)  Form  AD-1047,  Certification 
Regarding  Debarment^ Suspension,  and 
Other  Responsibility  Matters — Primary 
Covered  Transactions,  as  required  by  7 
CFR  part  3017; 

(1)  A  report  by  the  borrower  stating 
whether  or  not  it  is  deUnquent  on  any 
Federal  debt,  and  if  delinquent,  the 
amount  and  age  of  the  delinquency  and 
the  reasons  therefor;  and  a  certification, 
if  not  previously  provided,  that  the 
borrower  has  been  informed  of  the 
Government's  collection  options; 

(m)  The  written  acknowledgement 
from  a  registered  engineer  or  architect 
regarding  compliance  with  seismic 
provisions  of  applicable  model  codes  for 
any  buildings  to  be  constructed,  as 
reauired  by  7  CFR  1792.104;  and 

(n)  Other  information  that  REA  may 
require  to  determine  whether  all  of  the 
applicable  provisions  of  this  subpart 
have  been  met. 

§1717.856    Application  contents:  Normal    ^ 
review — 100  percent  private  flrtanctng  of 
distribution,  transmission  and/or  generation 
facilities. 

Applications  for  a  lien 
accommodation  or  subordination  for 
100  percent  financing  of  distribution, 
transmission,  and/or  generation 
facilities  (including  other  eligible 
electric  utility  purposes)  that  do  not 
meet  the  requirements  of  §  1717.854, 
must  include  the  following  information 
and  documents: 

(a)  The  certification  regarding  safety 
and  performance  standards  required  by 
§  1717.850(f)  (if  the  financing  is  for 
distribution  or  transmission  facilities), 
combined  with  a  certification  by  an 
authorized  official  of  the  borrower  that: 

(1)  The  borrower  and,  as  applicable, 
the  loan  are  in  compliance  with  all 
applicable  provisions  of  §§  1717.852 
and  1717.853;  and 

(2)  There  are  no  actions  or 
proceedings  against  the  borrower, 
pending  or  overtly  threatened  in  writing 
before  any  court,  governmental  agency, 
or  arbitrator  that  would  materially 
adversely  affect  the  borrower's 
operations  and/or  financial  condition.  If 
this  certification  cannot  be  made,  the 
application  must  include: 

(i)  An  opinion  of  borrower's  coimsel 
regarding  any  actions  or  proceedings 
against  the  borrower,  pending  or  overtly 
threatened  in  writing  before  any  court, 
govenunental  agency,  or  arbitrator  that 
would  materia'ly  adversely  affect  the 
borrower's  operations  and/or  financial 
condition.  The  opinion  shall  address  the 
merits  of  the  claims  asserted  in  the 
actions  or  proceedings,  and  include,  if 
appropriate,  an  estimate  of  the  amount 
or  range  of  any  potential  loss;  and 

(ii)  A  certification  by  an  authorized 
official  of  the  borrower  as  to  the  amount 


53848      Fadcral  Register  /  Vol.  58.  No.  200  /  Ttiesday.  October  19.  1993  /  Rales  and  Regulations 


of  any  insurance  coverage  applic^le  to 
any  loss  that  may  result  from  the  actions 
and  proceedings  addressed  in  the 
opinion  of  borrower's  counsel; 

(b)  The  information  and  doc^imeuts 
set  forth  in  §  1717.855  (b)  through  (nh 

(c)  A  long-range  Rnandal  forecast 

f)roviding  financial  pro)ections  for  at 
east  10  years,  which  demonstrates  that 
the  borrower's  system  is  economically 
viable  and  that  the  proposed  loan  is 
financially  feasible.  aiKl  a  resolution  of 
the  borrower's  board  of  directors 
adopting  the  long-ranKe  finaitcial 
forecast.  The  finaixial  forecast  must 
comply  with  the  requiraments  of  7  CFR 
part  1710  subpart  &  REA  may.  in  its 
sole  discretion,  waive  the  requirranent 
of  this  paragraph  that  a  long  range 
financial  fimecast  be  provided,  it 

(1)  The  borrower  is  current  on  all  o< 
its  finaiKial  obligstions  and  is  in 
compliance  %vith  all  reqmrements  of  its 
mortgage  and  loan  agreement  with  REA; 

(2)  m  REA's  )uds™«>^  granting  a  lien 
accommodation  or  subormnation  for  the 
proposed  loan  will  not  adversely  afEact 
the  repayment  and  security  of 
outstanding  debt  of  the  borrower  owed 
to  or  guaranteed  by  REA; 

(3)  The  borrower  has  ediieved  the 
TIER  and  DSC  levels  required  by  its 
mortgage  in  each  of  the  two  most  recent 
calendar  years;  and 

(4)  The  amount  of  the  proposed  loen 
doiss  not  exceed  the  lesser  of  $10 
million  or  10  percent  of  die  borrower's 
current  net  utility  plant; 

(d)  Equity  development  plan.  A 
borrowrermust  submit  a  new  or  revised 
equity  development  plan,  and  a 
resolution  of  its  board  of  directors 
adopting  the  plan,  if  theborrower's 
equity,  as  denned  in  7  CFR  1710.2.  as 
a  percentage  of  total  assets  is  less  than 
40  percent  (distribution  borrowers)  or 
less  than  20  percent  or  some  higher 
percentage  based  on  the  borrower's 
particular  financial  circumstances  and 
needs  (power  supply  Ixmtiwers).  after 
taking  into  consideration  the  efEacts  of 
the  proposed  loan  on  the  boRower's 
balance  sheet  Such  borrowers  are 
subject  to  the  requirements  of  7  CFR 
1710.116; 

(e)  As  applicable  to  the  type  of 
facilities  being  financed,  a  CWP,  related 
engineering  and  cost  studies,  a  power 
cost  study,  and  a  resolution  of  the 
borrower's  board  of  directors  adopting 
these  documents.  These  documents 
must  meet  the  requirements  of  7  CFR 
part  1710,  stdipart  F  and.  as  applicable, 
subpart  G; 

(fj  Unless  the  requirement  has  been 
waived  in  writing  by  REA,  a  current* 
REA-approved  power  requirements 
study,  which  must  meet  the 
leqjuiremeoU  of  7  CFR  part  1710. 


subpart  E.  to  the  same  extent  as  if  the 
loan  were  beiitg  made  by  REA,  and  a 
resolution  of  the  bcMTOwer's  board  of 
directors  adopting  the  study;  and 

(g)  A  discussion  of  the  borrower's 
compliance  with  REA  requirements  on 
accounting,  financial  reporting,  record 
keeping,  and  Irregularities  (see 
§  1717.854(c)(5)).  REA  will  review  the 
case  and  determine  the  effect  of  any 
noncompliance  on  the  feasibitity  and 
security  of  REA's  loans,  and  whether  the 
requested  Hen  accommodation  or 
subordination  can  be  approved. 

ft717J57    ReOnenciBfl  ol  ealaHog  Mcewd 
debt   dlitflbetlon  and  pewwr  auppty 


(•)  Advance  approval.  All 
applications  for  a  lien  accomroodation 
or  subordination  for  the  refinancing  of 
existing  secured  debt  that  meet  the 
qualification  criteria  of  this  paragraph, 
except  applications  from  bonowrers  in 
default  under  their  mortgage  or  loan 
contract  with  REA,  are  ^igible  for 
advance  approvaL  Such  lien 
acrommooetions  and  subordinations  are 
deemed  to  be  in  the  Government's 
interest,  and  REA  will  approve  them 
oikca  REA  is  satisfied  that  the 
requirements  of  this  paragraph  and 
{>aragrepb  (c)  of  tfiis  section  nave  been 
met.  The  qualification  criteria  are  as 
follows: 

(1)  The  refinancing  Is  a  conenl 
refunding  and  does  not  involve  lirterest 
rate  swaps,  forward  delivery  contracts, 
or  similar  fsatmes; 

(2)  The  principal  amount  of  the 
refinancing  loan  does  not  exceed  tfte 
sum  of  the  outstanding  principal 
amount  of  the  debt  being  refinanced 
phis  the  amount  of  transactions  costs 
included  in  the  refinancing  loan  that  are 
eligible  for  Hen  accommodation  or 
subordination  under  S  1717.852(aM4); 

(3)  The  weighted  average  Ufa  of  the 
refinancing  loan  is  not  greater  than  the 
weighted  average  remaining  Hfe  of  the 
loan  being  refinanced; 

(4)  The  present  value  of  the  cost  of  the 
refinancing  loan,  inditding  all 
transaction  costs  and  any  required 
investments  in  the  lender,  is  less  than 
the  present  value  of  the  cost  of  the  loan 
being  refinanced,  as  determined  by  a 
method  acceptable  to  REIA.  The 
discount  rate  used  in  the  {wesent  value 
analysis  shall  be  equal  to  eitha-. 

(i)  The  cunent  rate  on  Treasury 
securities  having  a  maturity  equal  to  the 
weighted  average  life  of  the  refunding 
loan,  phis  one-eighth  percent,  or 

(ii)  A  rate  approved  1^  REA  based  on 
docnanentatioa  provided  by  the 
borrower  as  to  its  marginal  long-temk 
boROfwing  cost;  and 


(5)  The  amount  of  outstaiKling  d^ 
having  an  efiective  variable  interest  rate 
(set  aiuiually  or  more  frequently),  taking 
into  consideration  the  debt  covered  by 
the  appUcation  for  a  lien 
accommodation  or  subordination,  does 
not  exceed  IS  percent  of  all  outstanding 
debt  of  the  borrower. 

(b)  Other  applications.  Applications 
for  a  lien  accommodation  or 
subordination  fior  refinancing  that  do 
not  meet  the  requirements  of  paragraph 
(a)  of  this  section  will  be  reviewed-by 
REA  under  normal  review  procedures 
for  these  applications.  In  the  case  of 
either  advance  approval  or  normal 
review,  a  lien  subordination  would  be 
authorized  only  if  the  lien  of  the 
nsortgage  was  subordinated  with  respect 
to  the  assets  securing  the  loen  being 
refiitanced. 

(c)  Application  contents — advance 
approval  (prefinancing.  Applications 
for  a  lien  aoconunodation  or 
subordination  for  refinancing  of  existing 
secured  debt  that  meet  the  qualification 
criteria  for  advance  approval  set  forth  in 
paragraph  (a)  of  this  section,  must 
include  the  following  information  and 
documents: 

(1)  A  certification  by  an  authorized 
official  of  the  borrower  that  the 
sppHcation  meets  the  requirements  of 
paragraph  (a)  of  this  section  and  all 
appUcable  provisions  of  §§  1717JIS2 
and  1717.853; 

(2)  Documentation  and  analysis 
demonstrating  that  the  appUcatioo 
meets  the  qualification  critwia  set  forth 
in  paragr^kh  (a)  of  this  section; 

[3]  A  resolution  of  the  borrower's 
board  of  directors  requesting  the  Hen 
acconunodation  or  subordination  and 
including  the  amount  and  maturity  of 
the  proposed  loan,  a  general  description 
of  the  debt  to  be  refinanced,  the  name 
and  address  of  the  lender,  and  an 
attached  term  sheet  summarizing  the 
terms  and  conditions  of  the  proposed 
loan; 

(4)  The  borrower's  financial  and 
statistical  report,  the  data  in  whidi  diall 
not  be  more  than  00  days  old  when  the 
complete  application  is  received  by 
REA; 

(5)  Draft  copy  of  any  new  mortgage  or 
mortgaga  ameiuiinent  (supplement) 
reqiihed  by  REA  or  the  knder.  unless 
REA  has  notified  the  borrower  thai  it 
widies  to  prepare  these  documents 
itself: 

(6)  A  copy  of  the  loan  agreement,  loan 
note,  bond  or  other  financing 
instnunent,  unless  REA  has  iMtified  the 
borrower  that  these  documents  need  not 
be  submitted; 

(7)  Form  AD-1047.  CertificatioD 
Regarding  Debennent.  Suspension,  asid 
Other  ResponsibiUty  Matters — Primary 
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Covered  Transactions,  as  required  by  7 
CFR  part  3017; 

(8)  A  report  by  the  borrower  stating 
whether  or  not  it  is  delinquent  on  any 
Federal  debt,  and  if  delinquent,  the 
amount  and  age  of  the  delinquency  and 
the  reasons  therefor  and  a  certification, 
if  not  previously  provided,  that  the 
borrower  has  been  informed  of  the 
Government's  collection  options;  and 

(9)  Other  information,  documents  and 
opinions  that  REA  may  require  to 
determine  whether  all  of  the  applicable 
provisions  of  this  subpart  have  been 
met. 

(d)  Application  contents — norma] 
review  of  refinancing.  Applications  for  a 
lien  accommodation  or  subordination 
for  refinancing  of  existing  secured  debt 
that  do  not  meet  the  requirements  for 
advance  approval  set  forth  in  paragraph 
(a)  of  this  section,  must  include  the 
following  information  and  documents: 

(1)  The  information  and  documents 
set  forth  in  paragraphs  (c)(3)  through  (9) 
of  this  section; 

(2)  A  complete  description  of  the 
refinancing  loan  and  the  outstanding 
debt  to  be  refinanced: 

(3)  An  analysis  comparing  the 
refinancing  loan  with  the  loan  being 
refinanced  as  to  the  weighted  average 
life  and  the  net  present  value  of  the 
costs  of  the  two  loans;  and 

(4)  If  the  present  value  of  the  cost  of 
the  refinancing  loan  is  greater  than  the 
present  value  of  the  cost  of  the  debt 
being  refinanced,  financial  forecasts  for 
at  least  5  years  comparing  the 
borrower's  debt  service  and  other  costs. 
revenues,  margins,  cash  flows,  TIER, 
and  DSC,  with  and  without  the 
proposed  refinancing. 

(e)  Application  process  and 
timeframes.  The  application  process 
and  timeframes  for  REA  review  and 
action  for  refinancings  are  set  forth  in 
§  1717.859(d). 

(0  Prepayments  of  concurrent  REA 
insured  loans.  If  the  loan  being 
refinanced  was  made  ooncurrently  as 
supplemental  financing  required  by 
R£A  in  connection  with  an  REA  insured 
loan,  the  refinancing  will  not  be 
considered  a  prepayment  under  the  REA 
mortgage,  and  no  proportional 
prepayment  of  the  concurrent  REA 
insured  loan  will  be  required,  provided 
that  the  principal  amount  of  the 
refinancing  loan  is  not  less  than  the 
amount  of  loan  principal  being 
refinanced,  and  the  weighted  average 
life  of  the  refinancing  loan  is  materially 
equal  to  the  weighted  average  remaining 
life  of  the  loan  being  refinanced.  The 
refinancing  loan  shall  be  considered  a 
concurrent  loan. 


Sl7l7.a5S   Um subordlnallon forniral 
devtepmeot  tnvestraenta. 

(a)  Policy.  REA  encourages  borrowers 
to  consider  investing  in  financially 
sound  projects  that  are  likely  to  have  a 
positive  effect  on  economic 
development  and  employment  in  rural 
areas.  In  addition  to  the  guidance  set 
forth  in  §  1717.651.  REA  recommends 
that  such  investments  be  made  through 
a  subsidiary  of  the  borrower  in  order  to 
clearly  separate  the  financial  risks  and 
the  revenues  and  costs  of  the  raral 
development  enterprise  from  those  of 
the  borrower's  electric  utility  business. 
This  should  reduce  credit  risks  to  the 
borrower's  primary  business,  and 
minimize  the  possibility  of  undisclosed 
cross  subsidization  of  the  rural 
development  enterprise  by  electric  rate 
payers. 

(b)  Lien  subordination.  REA  will 
consider  subordinating  or  releasing  its 
lien  on  the  stock  held  by  a  borrower  in 
a  subsidiary  whose  primary  business 
directly  contributes  to  or  supports 
economic  development  and 
employment  in  rural  areas,  as  defined  in 
section  13  of  the  RE  Act,  when 
requested  by  a  lender  to  the  subsidiary, 
other  than  the  borrower.  To  be  eligible 
for  said  lien  subordination  or  release: 

(1)  The  borrower  must  be  current  on 
all  of  its  financial  obligations  and  be  in 
compliance  with  all  provisions  of  its 
mortgage  and  loan  agreement  with  REA; 
and 

(2)  In  the  judgment  of  REA.  the 
borrower  must  be  able  to  repay  all  of  its 
outstanding  d^t.  and  the  security  forall 
outstanding  loans  made  to  the  borrower 
by  REA.  including  loans  guaranteed  by 
REA,  must  be  adequate,  after  taidng  into 
account  the  proposed  subordination  or 
release  of  lien. 

(c)  Application  contents.  Applications 
for  a  lien  subordination  or  release  of 
lien  for  rural  development  investments 
must  include  the  following  information 
and  documents: 

(1)  A  resolution  of  the  borrower's 
board  of  directors  reqiiesting  the  lien 
subordination  or  release  of  lien; 

(2)  A  certification  by  an  authorized 
official  of  the  borrower  that  the 
borrower  is  current  on  all  of  its  finaiKial 
obligations  and  is  in  compliance  with 
all  provisions  of  its  mortgage  and  loan 
agreement  with  REA; 

(3)  A  description  of  the  fedUties  or 
other  purposes  to  be  financed  and  the 
projected  effects  on  economic 
development  and  employment  in  rural 
areas; 

(4)  The  borrower's  finaixaal  and 
statistical  reports  the  data  in  whidi  shall 
not  be  more  than  60  days  old  when  the 
complete  application  is  received  by 
REA: 


(5)  If  requested  by  REA.  a  long-range 
financial  forecast  providing  financial 
projections  for  at  least  10  years,  in  form 
and  substance  satisfactory  to  REA. 
which  demonstrates  that  the  borrower's 
system  is  economically  viable  and  that 
the  borrower  will  be  able  to  repay  all  of 
its  outstanding  debt  and  meet  all  other 
financial  obligations: 

(6)  A  discussion  of  the  borrower's 
compliance  with  REA  requirements  on 
accounting,  financial  reporting,  record 
keeping,  and  irregularities  (see 

§  1717.854(c)(S)).  REA  will  review  the 
case  and  determine  the  effect  of  any 
noncompliance  on  the  feasibility  and 
security  of  REA's  loans,  and  whether  the 
requested  lien  subordination  or  release 
of  lien  can  be  approved: 

(7)  If  any  buildings  are  to  be 
constructed  with  the  proceeds  of  the 
loan  to  be  made  to  the  subsidiary: 

(i)  A  certification  by  the  project 
architect  that  the  buildings  will  be 
designed  and  constructed  in  compliance 
with  Section  504  of  the  Rehabilitation 
Act  of  1973  as  amended  (29  U.S.C.  794). 
as  applicable  under  that  Act.  and  that 
the  facilities  will  be  readily  accessible  to 
and  usable  by  persons  with  handicaps 
in  accordance  with  the  Uniform  Federal 
Accessibility  Standards;  and 

(ii)  A  written  acknowledgement  from 
a  registered  engineer  or  architect 
regarding  compliance  with  seismic 
provisions  of  applicable  model  codes,  as 
reouired  by  7  CFR  1792.104; 

(8)  A  certification  by  an  authorized 
o^cial  of  the  borrower  that  flood  hazard 
insurance  will  be  obtained  for  the  full 
value  of  any  buildings,  or  other  hcilities 
susceptible  to  damage  if  flooded,  that 
will  be  located  in  a  flood  hazard  area; 

(9)  Form  AD-1047.  Certification 
Regarding  Debarment,  Suspension,  and 
Other  Responsibility  Matters — Primary 
Covered  Transactions,  as  required  by  7 
CFR  part  3017; 

(10)  A  report  by  the  borrower  stating 
whether  or  not  it  is  delinquent  on  any 
Federal  debt,  and  if  delinquent,  the 
amount  and  age  of  the  delinquency  and 
the  reasons  therefor;  and  a  certification, 
if  not  previously  provided,  that  the 
borrower  has  been  informed  of  the 
Government's  collection  options;  and 

(11)  Other  information  that  REA  may 
require  to  determine  whether  all  of  the 
applicable  provisions  of  this  subpart 
have  been  met. 

{1717.859    AppHcabonprooMsand 
ttmaframaa. 

(a)  General.  (1)  Borrowers  are 
responsible  for  ensuring  that  their 
applications  for  a  lien  accommodation 
or  subordination  are  complete  and 
sound  as  to  substance  and  form  before 
they  are  submitted  to  REA.  REA  %viU  not 
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accept  any  application  that,  on  its  face, 
is  incomplete  or  inadequate  as  to  the 
substantive  information  required  by  this 
subpart.  REA  will  notify  borrowers  in 
writing  when  their  applications  are 
complete  and  in  form  and  substance 
satisfactory  to  REA.  A  copy  of  all 
notifications  of  borrowers  cited  in  this 
section  will  also  be  sent  to  the  private 
lender. 

(2)  It  is  recommended  that  borrowers 
consult  with  REA  staff  before  submitting 
their  applications  to  determine  whether 
they  will  likely  qualify  for  advance 
approval  or  normal  review,  and  to 
obtain  answers  to  any  questions  about 
the  information  and  documents  required 
for  the  appHcation. 

(3)  A  borrower  shall,  after  submitting 
an  application,  promptly  notify  REA  of 
any  changes  that  materially  affect  the 
information  contained  in  its  application. 

(4)  After  submitting  an  appHcation 
and  having  been  notified  by  REA  of 
additional  information  and  documents 
and  other  changes  needed  to  complete 
the  application,  if  the  required 
information  and  documents  are  not 
supplied  to  REA  within  30  calendar 
days  of  the  borrower's  receipt  of  the 
notice,  REA  may  return  the  application 
to  the  borrower.  The  borrower  may 
resubmit  the  application  when  the 
required  additional  information  and 
documents  are  available. 

(5)  Timeframes.  The  timeframes  for 
review  of  applications  set  forth  in  this 
section  are  based  on  the  following 
conditions: 

(i)  The  types  of  lien  accommodations 
or  subordinations  requested  are  of  the 
"standard"  types  that  REA  has  approved 
previously,  i.e.,  the  so-called  Type  I.  II 
and  in  lien  accommodations.  Future 
revisions  of  the  REA  mortgage  may 
result  in  other  "standard"  types  of  lien 
accommodations  and  lien 
subordinations  acceptable  to  REA. 
Requests  for  lien  accommodations  or 
subordinations  that  are  substantially 
different  than  the  "standard"  types 
previously  approved  by  REA  may 
require  additional  time  for  review  and 
action; 

(ii)  The  requested  lien 
accommodation  or  subordination  does 
not  require  the  preparation  of  an 
environmental  assessment  or  an 
Environmental  Impact  Statement. 
Preparation  of  these  documents  often 
will  require  additional  time  beyond  the 
timeframes  cited  in  this  section;  and 

(iii)  The  timeframes  set  forth  in  this 
section,  except  for  paragraph  (b)(4)  of 
this  section,  which  deals  only  with 
approval  of  a  new  mortgage  or  mortgage 
amendment,  include  REA  review  and/or 
approval  of  a  loan  contract,  if  required 


as  part  of  the  application,  and  required 
supporting  documents,  such  as  a  CWP. 
(b)  Advance  approval— 100  percent 
private  financing  of  distribution, 
subtmnsmission,  and  headquarters 
facilities.  (1)  Applications  that  qualify 
under  §  1717.854  for  advance  approval 
of  a  lien  accommodation  or 
subordination  for  100  percent  private 
flnancing  of  distribution, 
subtransmission.  and  headquarters 
facilities  are  submitted  to  the  general 
field  representative  (GFR).  The  GFR  will 
work  with  the  borrower  to  ensure  that 
all  components  of  the  application  are 
assembled.  Once  the  application  is 
satisfactory  to  the  GFR.  it  will  be  sent 
promptly  to  the  Washington  office  for 
further  review  and  action.  If  a  new 
mortgage  or  mortgage  amendment  is 
required,  a  draft  of  these  documents 
must  be  included  in  the  application, 
unless  the  borrower  has  been  notified 
that  REA  wishes  to  prepare  the 
documents  itself. 

(2)  If  no  additional  or  amended 
information  is  needed  for  REA  to 
complete  its  review  of  the  application 
once  it  is  received  in  the  Washington 
Office.  REA  will,  within  45  calendar 
days  of  receiving  the  application  in  the 
Washington  Office,  either: 

(i)  Approve  the  lien  accommodation 
or  subordination  if  the  borrower  has 
demonstrated  satisfactorily  to  REA  that 
all  requirements  of  this  subpart 
applicable  to  advance  approval  have 
been  met,  and  send  written  notice  to  the 
borrower.  REA's  approval,  in  this  case 
and  all  other  cases,  will  be  conditioned 
upon  execution  and  delivery  by  the 
borrower  of  a  satisfactory  security 
instrument,  if  required,  and  such 
additional  information,  documents,  and 
opinions  of  counsel  as  REA  may  require; 

(ii)  If  all  requirements  have  not  been 
met,  so  notify  the  borrower  in  writing. 
The  application  will  be  returned  to  the 
borrower  unless  the  borrower  requests 
that  it  be  reconsidered  under  the 
requirements  and  procedures  for  normal 
review  set  forth  in  paragraph  (c)  of  this 
section  and  in  §  1717.856;  or 

(iii)  Send  written  notice  to  the 
borrower  explaining  why  a  decision 
cannot  be  made  at  that  time  and  giving 
the  estimated  date  when  a  decision  is 
expected. 

(3)  If  additional  or  amended 
information  is  needed  after  the 
application  is  received  in  the 
Washington  Office,  REA  will  so  notify 
the  borrower  in  writing  within  15 
calendar  days  of  receiving  the 
application  in  the  Washington  Office.  If 
REA  subsequently  becomes  aware  of 
other  deficiencies  in  the  application, 
additional  written  notice  will  be  sent  to 
the  borrower.  Within  30  calendar  days 


of  receiving  all  of  the  information 
required  by  REA  to  complete  its  review, 
REA  will  act  on  the  application  as 
described  in  paragraphs  (b)(2)(i)  through 
(b)(2)(iii)  of  this  section. 

(4)  If  a  new  mortgage  or  mortgage 
amendment  is  required,  within  30  days 
of  receiving  such  documents  satisfactory 
to  REA.  including  required  execution 
counterparts.  REA  will  execute  the 
documents  and  send  them  to  the 
borrower,  along  with  instructions 
pertaining  to  recording  of  the  mortgage, 
an  opinion  of  borrower's  counsel,  and 
other  matters.  REA  will  promptly  notify 
the  borrower  upon  receiving  satisfactory 
evidence  that  the  borrower  has 
complied  with  said  instructions. 

{cf  Normal  review— JOG  percent 
private  financing  of  distribution, 
transmission,  and/or  generation 
facilities — (1)  Distribution  borrowers,  (i) 
Applications  from  distribution 
borrowers  for  a  lien  accommodation  or 
subordination  for  100  percent  private 
financing  of  distribution,  transmission, 
and/or  generation  facilities  (including 
other  eligible  electric  utility  purposes) 
that  do  not  meet  the  criteria  for  advance 
approval,  are  also  submitted  to  the  GFR. 
Procedures  at  this  stage  are  the  same  as 
in  paragraph  (b)(1)  of  this  section, 
(li)  If  no  additional  or  amended 
information  is  needed  for  REA  to 
complete  its  review  of  the  application 
once  it  is  received  in  the  Washington 
office,  REA  will,  within  90  calendar 
days  of  receiving  the  application  in  the 
Washington  office,  send  written  notice 
to  the  borrower  either  approving  the 
request,  disapproving  the  request,  or 
explaining  why  a  decision  cannot  be 
made  at  that  time  and  giving  the 
estimated  date  when  a  decision  is 
expected. 

(iii)  If  additional  or  amended 
information  is  needed  after  the 
application  is  received  in  the 
Washington  Office,  REA  will  so  notify 
the  borrower  in  writing  within  15 
calendar  days  of  receiving  the 
application  in  the  Washington  Office.  If 
R£A  subsequently  becomes  aware  of 
other  deficiencies  in  the  application, 
additional  written  notice  will  be  sent  to 
the  borrower.  Within  90  calendar  days 
of  receiving  all  of  the  information 
required  by  REA  to  complete  its  review. 
RELA  will  act  on  the  application  as 
described  in  paragraph  (c)(l)(ii)  of  this 
section. 

(iv)  If  a  new  mortgage  or  mortgage 
amendment  is  required,  the  procedures 
and  timeframes  of  paragraph  (b)(4)  of 
this  section  will  apply. 

(2)  Power  supply  borrowers,  (i) 
Applications  from  power  supply 
borrowers  for  a  lien  accommodation  or 
subordination  for  100  percent  private 
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financing  of  distribution,  transmission, 
and/or  generation  facilities,  and  otber 
eligible  electric  utility  purposes,  are 
submitted  to  tbe  R£A  Power  Supply 
Division,  or  its  successor,  in 
Washin^on.  DC 

(iii  Within  30  calendar  days  of 
receiving  the  borrower's  application 
containing  the  information  and 
documents  required  by  §  1717.856.  REA 
will  send  written  notice  to  the  borrower 
of  any  deficiencies  in  its  application  as 
to  completeness  and  acceptable  form 
and  substance.  Additional  written 
notices  may  be  sent  to  tbe  borrower  if 
REA  subsequently  becomes  aware  of 
other  deficiencies  in  the  borrower's 
application. 

(iiil  Within  00  calendar  days  of 
receiving  all  of  the  information  required 
by  REA  to  complete  its  review,  REA  will 
act  on  the  application  as  described  in 
paragraph  (c)(l)(ii)  of  this  section. 

(iv;  If  e  new  mortgage  or  mortgage 
amendment  is  required,  these 
documents  will  be  reviewed  and 
executed  pursuant  to  the  procedures 
and  timeframes  of  paragraph  (b)(4)  of 
this  section. 

(d)  Refinancing  of  existing  debt.  All 
requests  for  a  lien  accommodation  or 
subordination  for  refinancing  are  sent 
directly  to  the  Washington  office. 

(I)  Advance  appmval.  (i)  Within  15 
calendar  days  of  receiving  the 
borrovrer's  application  containing  the 
information  and  documents  required  by 
§  1717.857(c),  REA  will  send  written 
notice  to  the  borrower  of  any 
deficiencies  in  its  application  as  to 
completeness  and  acceptable  form  and 
substance.  Additional  written  notices 
may  be  sent  to  the  borrower  if  REA 
subsequently  becomes  aware  of  other 
deFiciencies  in  the  borrower's 
application. 

(ii)  Within  IS  calendar  days  of 
receiving  all  of  the  required  information 
and  documents,  in  form  and  substance 
satisbctory  to  REA,  REA  will  either 

(A)  Approve  the  lien  accommodation 
or  subordination  if  the  borrower  has 
demonstrated  satisfactorily  to  REA  that 
all  requirements  of  §  1717.857(a)  and  (c) 
have  been  met.  and  send  written  notice 
to  the  borrower, 

(B)  If  all  requirements  have  not  been 
met  so  notify  the  borrower  in  writing. 
The  application  %vill  be  returned  to  the 
borrower  unless  the  borrower  requests 
that  it  be  reconsidered  under  the 
requirements  and  procedures  for  normal 
review  set  forth  in  paragraph  (d)(2)  of 
this  section  and  in  §  1717.657;  or 

(C)  Send  wTitten  notice  to  the 
borrower  explaining  why  a  decision 
canncrt  be  made  at  that  time  and  giving 
the  estimated  date  when  a  decision  is 
expected. 


(iii)  If  a  new  mortgage  or  mortgage 
amendment  is  required,  these 
documents  will  be  reviewed  and 
executed  pursuant  to  the  procedures 
and  timeframes  of  paragraph  (bK4)  of 
this  section. 

(2)  Normal  review,  (i)  Within  20 
calendar  days  of  receiving  the 
borrower's  application  containing  the 
information  and  documents  required  by 
S  1717.857(d),  REA  wdl  send  written 
notice  to  the  borrower  of  any 
deficiencies  in  its  application  as  to 
completeness  and  acceptable  form  and 
substance.  Additional  written  notices 
may  be  sent  to  the  borrovrer  if  REA 
subsequently  becomes  aware  of  other 
deficiencies  in  the  borrower's 
application. 

(ii)  Within  30  calendar  days  of 
receiving  all  of  the  required  information 
and  documents,  in  form  and  substance 
satisfactory  to  REA.  REA  mil  notify  the 
borrower  in  «vriting  either  approving  the 
request,  disapproving  the  request,  or 
explaining  why  a  decision  cannot  be 
made  at  that  time  and  giving  the 
estimated  date  when  a  decision  is 
expected.  If  the  proposed  refinancing 
involves  complicated  transactions  such 
as  interest  rate  swaps  or  forward 
delivery  contracts,  additional  time  may 
be  required  for  REA  review  and  final 
action. 

(iii)  If  a  new  mortgage  or  mortgage 
amendment  is  required,  these 
documents  will  be  reviewed  and 
executed  pvirsuant  to  the  procedures 
and  timeframes  of  paragraph  (b)(4)  of 
this  section. 

(e)  Rural  development  investments. 
(1)  Applications  for  a  lien  subordination 
for  rural  development  investments  are 
submitted  by  distribution  borrowers  to 
the  GFR  and  by  power  supply  borrowers 
to  the  REA  Power  Supply  Division,  or 
its  successor,  in  Washington.  DC. 

(2)  The  GFR  will  work  with  the 
borrower  to  ensure  that  all  components 
of  the  application  are  assembled.  Once 
the  application  is  satisfactory  to  the 
GFR,  it  will  be  sent  prompdy  to  the 
Washington  Office  for  further  review 
and  action.  After  the  application  is 
received  in  the  Washington  Office,  if 
additional  or  amended  information  is 
needed  for  REA  to  complete  its  review, 
REA  will  so  notify  the  borrower  in 
writing  within  IS  calendar  days  of 
receiving  the  application. 

(3)  Applications  from  power  supply 
borrowns  containing  the  information 
and  dociunents  required  by 

§  1717.8S8(c)  will  be  reviewed  in  the 
Washington  office  and  tlie  borrower 
given  written  notice  within  30  calendar 
days  of  receiving  the  application  of  any 
deficiencies  as  to  completeness  and 
acceptable  form  and  substance. 


Additional  written  notices  may  be  sent 
to  the  borrower  if  REA  subsequently 
becomes  aware  of  other  deficiencies  in 
the  borrower's  appUcation. 

(4)  Within  60  calendar  days  of 
receiving  in  the  Washington  office  all  of 
the  required  information  and 
documents,  in  form  and  substance 
satisfactory  to  REA.  REA  will  give 
written  notice  to  the  borrower  either 
approving  the  request,  disapproving  the 
request,  or  explaining  why  a  decision 
cannot  be  made  at  that  time  and  giving 
the  estimated  date  when  a  dedsion  is 
expected. 

(5)  If  a  new  mortgage  or  mortgage 
amendment  is  required,  these 
documents  will  be  reviewed  and 
executed  pursuant  to  the  procedures 
and  timeframes  of  paragraph  (bM4)  of 
this  section. 

K  1717.860-1717.899    [Reserved] 

Subpart  S — Lien  Accommodations  for 
Supplemental  Financing  Required  by  7 
CFR  1710.110 

$1717.900    Quauncation  requirementa. 

Applications  for  a  lien 
accommodation  for  supplemental 
financing  required  by  7  CFR  1710.110 
must  meet  the  same  requirements  as  an 
REA  insured  loan.  The  justification  and 
documentation  materials  submitted  as 
part  of  the  borrower's  application  for  an 
insured  loan  also  serve  as  the 
justification  and  dociunentation  of  the 
request  for  a  lien  accommodation  for  the 
required  supplemental  loan.  Unless 
early  approval  under  §  1717.901  is 
requested  by  a  borrower,  these 
applications  will  be  processed  during 
the  same  time  as  REA's  review  of  the 
borrower's  application  for  the 
concurrent  insured  loan. 

f  1717.901    Eaily  approval 

(a)  Conditions.  If  requested  by  a 
borrower  in  writing.  REA  will  review 
the  application  for  a  lien 
accommodation  for  required 
supplemental  financing  eariy  in  the 
process,  before  funding  is  available  for 
the  concurrent  REA  insured  loan,  and 
approve  the  Uen  accommodation  if  the 
following  conditions  are  met: 

(1)  The  reqxiired  supplemental  loan 
meets  the  requirements  for  an  insiued 

Moan,  as  set  forth  in  7  CFR  part  1710. 
subparts  A  through  G,  and  other  REA 
regulations  pertaining  to  required 
supplemental  loans; 

(2)  The  borrower  has  demonstrated 
the  ability  to  obtain  the  funds  that 
would  be  needed  to  complete  other 
portions  of  the  project,  if  the  portion  to 
be  constructed  with  private  loan  funds 
could  not  be  used  productively  writhout 
completion  of  such  other  portions,  in 


^ 
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the  event  concunent  REA  insured  loan 
funds  are  not  forthcoming.  Such 
evidence  may  include  financial  records 
demonstrating  the  availability  of  general 
funds,  and/or  a  written  commitment 
from  the  private  lender  to  provide  a  loan 
for  the  remaining  amount  of  financing 
required,  with  such  commitment  being 
conditioned  upon  the  availability  of  a 
lien  accommodation  from  REA;  and 

(3)  An  authorized  official  of  the 
borrower  has  requested  early  approval 
of  the  lien  accommodation  and 
explained  the  reasons  therefor,  and  has 
certified  that  the  funds  are  needed  and 
will  be  drawn  down  before  funds  from 
the  concurrent  insured  loan  are 
expected  to  be  available,  assuming  that 
the  insured  loan  is  approved. 

(b)  Timeframe  for  REA  action.  (1)  REA 
will  either  approve  or  disapprove  the 
lien  accommodation  within  90  days  of 
receiving  the  borrower's  request  for 
early  approval  and  the  complete 
application  for  the  concurrent  REA  loan 
and  required  supplemental  financing,  in 
form  and  substance  satisfactory  to  REA, 
or  noti^  the  borrower  in  writing  of  the 
estimated  date  when  a  decision  is 
expected.  If  an  environmental 
assessment  or  an  En\'ironmental  Impact 
Statement  is  required,  additional  time 
beyond  the  90  days  may  be  required  to 
prepare  these  documents.  REA's 
approval  of  the  lien  acconunodation 
will  be  conditioned  upon  execution  and 
delivery  by  the  borrower  of  a 
satisfactory  security  instrument,  if 
required,  and  such  additional 
information,  documents,  and  opinions 
of  counsel  as  REA  may  require. 
(2)  If  a  mortgage  or  mortgage 
amendment  is  required,  REA  will 
consult  with  the  other  mortgagees  as  to 
who  will  prepare  the  documents. 
Within  30  days  of  obtaining  the 
documents  satisfactory  to  REA. 
including  required  execution 
counterparts,  REA  will  execute  the 
dociunents  and  send  them  to  the 
borrower,  along  with  instructions 
pertaining  to  recording  of  the  mortgage, 
an  opinion  of  borrower's  counsel,  and 
other  matters.  REA  will  promptly  notify 
the  borrower  upon  receiving  satisfactory 
evidence  that  the  borrower  has 
complied  with  said  instructions. 

{c)  Approval  of  concurrent  insured 
loan.  Early  approval  of  a  lien 
accommodation  for  a  required 
supplemental  loan  does  not  ensiire  that 
the  concurrent  REA  insured  loan  will  be 
approved.  The  request  for  the 
concurrent  insured  loan  will  be 
reviewed  when  funds  are  available  to 
make  the  loan.  The  borrower  may  be 
requested  to  update  certain  supporting 
information  in  the  loan  application  if 
substantial  time  has  elapsed  since  the 


lien  accommodation  or  subordination 
was  approved. 

f  1717.902    Other  REA  requirements. 

Supplemental  loans  required  by  7 
CFR  1710.110  are  subject  to  the  same 
post-loan  requirements  as  insured  REA 
loans  regarding  accepted  materials, 
construction  standards,  contracting  and 
procurement  procedures,  standard 
forms  of  contracts,  REA  approval  of  the 
advance  of  loan  funds,  and  other 
matters. 

§1717.903    Liability. 

It  is  the  intent  of  this  subpart  that  any 
failure  on  the  part  of  REA  to  comply 
with  any  provisions  of  this  subpart, 
including  without  Umitation,  those 
provisions  setting  forth  specified 
timeframes  for  action  by  REA  on 
applications  for  lien  accommodations  or 
lien  subordinations,  shall  not  give  rise 
to  liability  of  any  kind  on  the  part  of  the 
Government  or  any  employees  of  the 
Govenunent  including,  without 
limitation,  liability  for  damages,  fees, 
expenses  or  costs  incurred  by  or  on 
behalf  of  a  borrower,  private  lender  or 
any  other  party. 

« 1717.904-1717.949    [Reeenwdl 
Dated:  October  7, 1993. 

Bob  J.  Nash. 

Under  Secretary,  SntaH  Community  and  Rural 

Development. 

[FR  Doc  93-25174  Filed  10-l»-93:  8:45  ami 
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DEPARTMEHT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  92-NM-113-AD;  Amendment 
39-8691;  AD  93-18-00] 

AinMorthiness  Directives;  Fokker 
Model  F28  Mar1(  0100  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F28 
Mark  0100  series  airplanes,  that  requires 
modification  of  the  high  pressure  (HP) 
bleed  air  shut-off  valve  circuit  breakers. 
This  amendment  is  prompted  by  a 
report  that  the  selection  of  the 
•ESS+EMERG  PWR  ONLY"  switch 
during  an  emergency  situation 
disconnects  the  temperature  modulating 
and  shut-off  valves  and  the  overpressure 
shut-off  valves  of  the  bleed  air  systems 
from  electrical  power.  The  actions 


specified  by  this  AD  are  intended  to 
prevent  the  inability  to  evacuate  smoke 
from  the  cabin. 

DATES:  Effective  November  18, 1993. 
The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
18,  1993. 

ADDRESSES:  The  service  information 
seferenced  in  this  AD  may  be  obtained 
from  Fokker  Aircraft  USA.  Inc.,  1199 
North  Fairfax  Street,  Alexandria, 
Virginia  22314.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  IDocket, 
1601  Lind  Avenue,  SVV.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  Aerospace  Engineer. 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056,  telephone 
(206)  227-2141;  fax  (206)  227-1320. 
SUPPt.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Fokker  Model  F28 
Mark  0100  series  airplanes  was 
published  as  a  supplemental  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  May  14, 1993  (58  FR 
28527).  That  action  proposed  to  require 
modification  of  the  high  pressure  (HP) 
bleed  air  shut-off  valve  circuit  breakers. 
Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

C^e  commenter  requests  that  the 
proposed  rule  be  revised  to  include  a 
provision  for  wires  to  be  coiled  and 
stowed  in  lieu  of  being  removed  and 
discarded  as  an  alternative  method  of 
compliance.  This  commenter  states  that 
removal  of  the  wires  in  accordance  with 
procedures  described  in  the  service 
bulletin  was  not  possible  and  would 
have  required  more  work  hours  than  the 
number  specified  in  the  service  bulletin. 
The  commenter  adds  that  coiling  and 
stowing  the  wires,  instead  of  removing 
and  discarding  them,  would  have  no 
impact  on  safety.  The  FAA  concurs  and 
has  revised  paragraph  (a)  of  the  final 
rule  accordingly. 

One  commenter  requests  that  the 
proposed  compliance  time  be  extended 
to  allow  modification  within  18  months 
after  the  effective  date  of  the  rule.  The 


Federal  Register  /  Vol.  58.  No.  200  /  Tuesday,  October  19.  1993  /  Rules  and  Regulations      53853 


commenter  indicates  that  the  electrical 
system  for  the  thrust  reverser  stow 
circuit  must  be  modined  in  accordance 
with  Fokker  Service  Bulletin  SBFlOO- 
78-004  prior  to  the  accomplishment  of 
this  proposed  modification  as  stated  in 
paragraph  l.C.(2)  of  Fokker  Service 
Bulletin  SBFlOO-24-024.  Revision  1. 
dated  December  29, 1992.  The 
commenter  states  that  additional  time  is 
needed  to  accomplish  both 
modifications,  since  the  work  can  only 
be  performed  efficiently  during  a 
regularly  scheduled  "C"  check.  The 
commenter  considers  that  the  adoption 
of  the  proposed  compliance  time  of  6 
months  would  require  operators  to 
schedule  special  times  for  the 
accomplishment  of  the  proposed 
modification,  at  additional  expense. 

The  FAA  does  not  concur.  Fokker 
Service  Bulletin  SBFlOO-24-024, 
Revision  1.  dated  December  29, 1992, 
specifies  that  it  is  only  necessary  to 
accomplish  Fokker  Service  Bulletin 
SBFlOO-78-004  prior  to  accomplishing 
the  modincatioD  specified  in  Fokker 
Service  Bulletin  SBFlOO-24-024  on 
aircraft  serial  numbers  11244  and  11250 
through  11256  inclusive  (reference  the 
"NOTE"  to  paragraph  l.C.(2)].  The  FAA 
has  confirmed  the  accuracy  of  this 
information  with  Fokker.  None  of  these 
airplanes  are  currently  on  the  U.S. 
register;  therefore,  the  prerequisite 
modification  in  accordance  with  Fokker 
Service  Bulletin  SBFl 00-78-004  is  not 
applicable  to  any  airplane  affected  by 
this  AD. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

The  FAA  estimates  that  48  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  5 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$350  (>er  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$30,000.  or  $625  per  airplane.  This  total 
cost  flgure  assumes  that  no  operator  has 
yet  accomplished  the  requirements  of 
this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  flnal  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

.    1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423: 49  U.S.C  106(g);  and  14  CFR 
11.89. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-1S-06  Fokker  Amendment  39-8691. 
Docket  92-NM-113-AD.   . 

Applicability:  Model  F28  Mark  0100  series 
airplanes,  serial  numbers  11244  to  \\371 
inclusive,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  the 
inability  to  evacuate  smoke  from  the  cabin, 
accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD.  modify  the  high  pressure  (HP) 
bleed  air  shut-off  valve  circuit  breakers,  in 
accordance  with  Fokker  Service  Bulletin 
SBFlOO-24-024.  Revision  1,  dated  December 
29, 1992.  Wires  may  be  coiled  and  capped  at 
both  ends  in  accordance  with  procedures 
described  in  the  Fokker  F28  Maintenance 
Manual  in  lieu  of  being  removed  and 
discarded,  as  specified  in  the  service 
bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  (>>erators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Fokker  Service  Bulletin 
SBFlOO-24-024.  Revision  1.  dated  December 
29, 1992.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  Part  51.  Copies  may  be  obtained 
from  Fokker  Aircraft  USA.  Inc.,  1199  North 
Fairfax  Street,  Alexandria,  Virginia  22314. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at  the 
OfBce  of  the  Federal  Register.  800  North 
Capitol  Street,  NW..  suite  700,  Washington. 
DC 

(e)  This  amendment  becomes  effective  on 
November  18, 1993. 

Issued  in  Renton,  Washington,  on 
September  13. 1993. 
David  G.  Hmiel. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Sennce. 

(FR  Doc  93-25663  Filed  10-18-93;  8:45  em| 
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14  CFR  Part  39 

[Docket  Na  93-NM-47-AD:  Amendment 
39-8689;  AD  93-1 S-0^ 

Airworthir>ess  Directives;  Aerospatiale 
Model  ATR42-300  and  ATR42-320 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Aerospatiale  Model 
ATR42-300  and  ATR42-320  series 
airplanes,  that  requires  an  inspection  to 
determine  the  proper  installation  of 
rivets  in  the  key  holes  of  certain 
fuselage  frames;  an  inspection  to  detect 
cracks  in  the  area  of  the  key  holes  where 
rivets  are  missing;  and  correction  of 
discrepancies.  This  amendment  is 
prompted  by  the  discovery  of  cracks 
around  key  holes  on  fuselage  frames  25 
and  27  where  rivets  were  missing  The 
actions  specified  by  this  AD  are 
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bitended  to  premnt  the  loss  of  strength 
of  the  fuaetage  frames. 
DATES:  EfiiBCtive  November  18, 1993. 
The  incorporation  by  refierence  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  FedCTsl  Register  as  of  November 
18. 1993. 

AOOMCSSES:  Tlte  service  tnformatioD 
referenced  in  this  AD  may  be  obtained 
from  Aerospatiale.  316  Route  de 
Bayonne,  31060  Toulouse,  Cedex  03. 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (F.VA).  Transport 
Airplane  Directorate.  Rules  Docket. 
1601  Lind  Avenue.  SW..  Rentoo. 
Washington:  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NVV..  suite  700,  Washington.  DC 
R3R  FURTHER  INFORMATION  CORTACT.  Gary 
Lium.  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  9805S-4056;  telephone 
(206)  227-1112;  fax  (206)  227-1320. 
SUPPt-EMENTABY  INFOWKMTIOR:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Aerospatiale  Model 
ATR42-300  and  ATR42-320  series 
airplanes  was  published  in  the  Federal 
Register  on  May  12. 1993  (58  FR  27954). 
That  action  proposed  to  require  an 
inspection  to  determine  the  proper 
installation  of  rivets  in  the  key  boles  of 
certain  fuselage  frames;  an  inspection  to 
detect  cracks  in  the  area  of  the  key  holes 
where  rivets  are  missing;  and  correction 
of  discrepancies. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amt^dment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposal. 

Two  commenters  request  that  the 
proposed  rule  be  revised  to  permit 
operators  to  perform  the  requirements  in 
accordance  with  all  current  versions  of 
the  referenced  service  bulletin.  These 
commenters  note  that  the  inspecttcm 
criteria  and  modification  procedures 
described  in  the  original  leieese. 
Revision  1,  and  Revision  2  of 
Aerospatiale  Service  Bulletin  ATR4Z- 
53-0070  are  virtually  identical; 
however,  the  notice  only  lefeiencad 
Revision  1  as  the  appropriate  service 
information  source.  Many  of  the 
airplanes  belonging  to  these 
commenters  abeady  have  been 
inspected  or  modified  in  •cGordance 
wtu  versions  of  the  aervke  bulletin 
other  than  Revisk»  1.  Tbe  FAA 


concurs.  Aerospatiale  recently  Issued 
Revision  2  of  Service  Bulletin  ATR42- 
53-0070,  dated  March  22, 1993w  This 
revision  is  essentially  identicel  In 
technical  content  to  Revision  1,  which 
was  cited  in  the  notice,  except  for 
certain  administrative  changes. 
Likewise,  the  original  issue  of  this 
service  bulletin,  dated  ^me  10, 1991, 
contains  little  difference  in  its  technical 
content.  The  FAA  has  determined  that 
airplanes  inspected  In  accordance  with 
any  of  these  versions  of  the  service 
bulletin  would  be  in  compliance  with 
this  AD.  The  final  rule  has  been  revised 
accordingly. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rale  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  58  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approxioiately  3 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  S55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
Impact  of  the  AD  on  U.S.  op)erators  is 
estimated  to  be  $9,570,  or  $165  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efCscts  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
Implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Feimiary  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  s 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  Cor  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rule* 
Dockal  at  tite  locatioa  provided  under 
the  caption  "MOOHtEUa." 


Uel  ef  Sobjede  in  14  CFl  Pan  99 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoptianoltke 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  Tbe  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority.  49  VSJC  App.  1XM»\.  1421 
and  1423;  49  VSXL  106(gk  and  14  OK 
11.89. 

§30.13    [Amendedl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-lS-M  AovspatUlK  AnMndmeat  39- 
8689.  Docket  93-NM-47-AIX 

Applicability:  Mode)  ATR42-300  umI 
ATR4 2-320  wnes  airplanes.  certtficalMi  to 
any  category,  and  having  the  fotkywfaig  serial 
numbers: 

005  through  016.  knclushre; 

018  through  030.  lodusive; 

032  through  036.  Inclusive; 

038; 

040: 

042: 

043; 

048  through  062.  inclusive; 

OM  through  090.  inchMive; 

092  through  094.  inclusive;  and 

096  through  228,  inclusive. 

CoatplioiHX-  Required  as  indicated,  unless 
accximplisbed  prevkmsly. 

To  prevent  loss  of  strength  of  tbe  fuselage 
frames,  acctimplisb  the  following: 

(a)  Prior  to  toe  accumulation  of  18.000  total 
landings,  or  within  100  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  conduct  a  general  visual  insp>ection  of 
fuselage  frames  25  and  27  to  verify  the  proper 
installation  of  a  rivet  in  each  of  the  ke^*  holes. 
in  accordance  with  Aerospatiale  Service 
Bnlletin  ATR42-53-0O70,  dated  ^lne  la 
1991;  Revision  1,  dated  lune  12. 1992;  or 
Revision  2,  dated  March  22. 1993. 

(bl  If  a  rivet  is  installed  in  each  of  the  key 
holes,  no  further  action  is  required  by  this 

Aa 

(c)  If  a  rivet  Is  not  Installed  in  a  key  hole, 
prior  lo  further  flight,  perform  an  eddy 
corrent  inspection  of  tbe  open  key  hole  lo 
delect  cracks,  in  accordance  with  the  senrica 
buUetio. 

(1)  If  no  cracks  are  found  as  a  result  of  tbe 
eddy  current  inspection,  prior  to  further 
Qight.  install  a  rivet  in  tbe  open  kay  hole  ko 
accordance  with  tbe  service  bulletin.  After 
such  installatioa.  no  further  action  is 
required  by  this  AD. 

(2)  If  cracks  an  found  as  a  resuh  of  the 
eddy  current  inspection,  prior  fo  further 
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flight,  repair  the  cracks  in  accordance  with  a 
method  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-n3. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  inspections  and  installation  shall  be 
done  in  accordance  with  the  following 
Aerospatiale  service  bulletins,  which  contain 
the  specified  effective  pages: 


Service  but- 

Revision 

Date 
shown  on 

tetin  ref- 
erenced and 

Page 

No. 

level 
shown 

date 

on  page 

page 

ATR42-5»- 

1-13 

Original . 

June  10. 

0070 

1991. 

(Otginal). 

June  10. 

1«1.. 

ATR42-5»- 

1-7. 

1  

June  12, 

0070. 

9-12 

1992. 

Revision  1, 

8 

Original . 

June  10. 

June  12. 

1991. 

1992. 

ATR42-63- 

1-2. 

2  

March  22. 

0070. 

9-10 

1993. 

Revision  2. 

3-7. 

1  

June  12. 

Marc*i22. 

11-12 

1992. 

1993. 

8 

Original . 

June  10. 
1991. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Aerospatiale,  316  Route  de  Bayonne, 
31060  Toulouse.  Cedex  03,  France.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Und  Avenue. 
SW.,  Renton,  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC 

(g)  This  amendment  becomes  effective  on 
November  18, 1993. 

Issued  in  Renton,  Washington,  on 
September  10, 1993. 
DarreU  M.  Pedeison, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

IFR  Doc.  93-25661  Filed  10-18-93;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  93-NM-129-AD:  Amendment 
39-8692;  AD  9^18-07] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes  Equipped 
with  General  Electric  CF6-B0C2  or 
Pratt  &  Whitney  PW4000  Series 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  747 
series  airplanes.  This  action  requires 
inspections  to  detect  damage,  chafing, 
or  scoiing  of  the  fire  extinguishing 
discharge  tubes  end  support  clamps 
installed  in  the  outboard  engines,  and 
re]>air  or  replacement,  if  necessary.  This 
amendment  is  prompted  by  reports  of 
wear  of  the  engine  fire  extinguishing 
discharge  tubes  in  both  of  the  outbcord 
strut-to-wing  intersection  areas.  The 
actions  specified  in  this  AD  are 
intended  to  detect  wear  of  the  engine 
fire  extinguishing  discharge  tubes  and 
support  clamps,  which  could  prevent 
the  engine  fire  extinguishing  system 
fixMn  extinguishing  an  engine  fire. 
DATES:  Effective  November  3. 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
3. 1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  17, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
129-AD,  1601  Land  Avenue,  SW., 
Renton,  Washington  98055-40.S6. 

The  service  information  referenced  in 
this  AD  may  be  obtained  fiism  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW., 
Renton,  Washington:  or  at  the  Ofiice  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamra  J.  Elkins,  Aerospace  Engineer, 
Propulsion  Branch.  ANM-140S.  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW..  Renton.  Washington 
98055-4056;  telephone  (206)  227-2669; 
fax  (206)  227-1181. 


SUPPLEMENTARY  INFORMATION:  Several 
operators  of  Boeing  Model  747  series 
airplanes  have  reported  wear  (chafing  or 
scoring)  of  the  fire  extinguishing 
discharge  tubes  in  both  of  the  outboard 
engine  (numbers  1  and  4)  strut-to-wing 
intersection  areas.  Several  of  these 
operators  reported  that  a  hole  had  worn 
through  the  fire  extinguishing  discharge 
tube  on  the  number  1  engine. 
Investigation  revealed  that  the  fire 
extinguishing  tubes  can  move  axially 
through  the  rubber  cushion  in  a  clamp 
due  to  deflection  in  the  wing.  Such 
movement  can  cause  chafing  or  scoring 
of  the  rubber  cushion  and  can  allow  the 
fire  extinguishing  discharge  tube  to  rub 
on  the  support  clamp.  Consequently, 
such  rubbing  can  cause  a  hole  in  the  fire 
extinguishing  tube.  Since  there  is  only 
one  fire  extinguishing  Une  to  the 
outboard  engines,  a  hole  in  a  fire 
extinguishing  discharge  tube  will 
reduce  the  concentration  of 
extinguishing  agent  that  is  discharged 
fit>m  the  bottles  to  the  number  1  and 
number  4  engines.  This  condition,  if  not 
detected  and  corrected,  could  prevent 
the  engine  fire  extinguishing  system 
from  extinguishing  an  engine  fire. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
26A2214,  dated  May  6, 1993;  Revision 

1,  dated  August  12, 1993;  and  Revision 

2,  dated  Aug\ist  19, 1993.  The  original 
issue  and  Revision  1  describe 
procediu^s  for  replacement  of 
discrepant  tubes  with  tubes  constructed 
of  steel,  and  replacement  of  the  support 
clamps  with  clamps  constructed  of 
teflon.  The  steel  engine  fire 
extinguishing  discharge  tubes  are  more 
resistant  to  wear,  and  the  teflon  support 
clamps  allow  the  engine  fire 
extinguishing  discharge  tubes  to  move 
more  easily  through  the  clamp.  Revision 
1  of  the  service  bulletin  also  adds 
additional  airplanes  to  the  effectivity 
listing.  Revision  2  includes  procedures 
for  visual  inspections  to  detect  damage, 
chafing,  or  scoring  of  the  engine  fire 
extinguishing  discharge  tubes  and 
support  clamps  in  the  outboard  strut-to- 
wing intersection  areas,  repair  of 
discrepant  tubes,  and  replacement  of 
discrepant  tubes  with  new  tubes  having 
the  same  tube  dash  number. 

Since  an  unsafe  condition  has  been 
identified  that  is  Ukely  to  exist  or 
develop  on  other  Boeing  Model  747 
series  airplanes  of  the  same  type  design, 
this  AD  is  being  issued  to  detect  wear 
of  the  engine  fire  extinguishing 
discharge  tubes  and  support  clamps, 
which  could  prevent  the  engine  fire 
extinguishing  system  from 
extinguishing  an  engine  fire.  This  AD 
requires  repetitive  inspections  to  detect 
doinage.  chafing,  or  scoring  of  the 
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eogioe  Bie  extinguishiiig  diachargs 
tubat  and  tuppot  clamps  in  the 
Ofutboard  ttrut-to-%ring  Intersectko 
areas:  repair  or  repbcement  off  aoy 
discrepant  angina  fire  extinguiahing 
discharge  tube;  and  feplacement  of 
support  dampa.  Replacemaitt  ol  the  ftie 
extinguishing  diadkBige  tubea  with  a  fire 
extinguishing  discharge  tubes 
constructed  of  steel,  and  replaoemmt  of 
the  support  dampa  with  clampa 
constructed  of  teflon,  if  accomphshed, 
constitutes  terminating  action  for  the 
inspection  requirements  of  this  AD.  The 
actions  are  required  to  be  aocomphshad 
tai  accordance  with  the  serrioa  bulletin 
described  previously. 

Since  a  situation  exists  that  reqidies 
the  immediate  adoption  of  this 
regulaticm.  it  Is  found  that  notice  and 
opportunity  for  prior  pubUc  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
efiective  in  less  than  30  days. 

Conments  Invited 

Ahhoudi  this  action  is  in  the  form  of 
a  final  rule  that  involvaa  requirements 
affiacting  fbght  safety  and.  thua.  waa  not 
preceded  by  notice  and  an  opportunity 
kr  public  comment,  conunents  era 
invited  on  this  rule.  Interested  penoas 
are  invited  to  comment  on  this  rule  by 
sutonittlng  sudk  written  data,  views,  or 
arguments  as  they  mav  daaira. 
Cmmnimicationa  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  addrees  specified 
under  the  caption  "AOOREttEa."  All 
communications  received  on  or  before 
the  dosing  date  lor  commenta  will  be 
amsidered.  and  this  rule  may  bo 
amended  in  U^  of  the  commenta 
received.  Factual  information  that 
supports  the  commentar's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  woald  bo 
needed. 

Comments  are  spedfically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aqtecta  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
Sttbmittad  will  be  available,  both  before 
and  after  the  doaing  dale  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  peraime.  A  report  that 
summarizes  each  PAA-pubtic  contact 
cuuceinedwidithrsubatanoeofthisAD 
wlU  be  filed  in  the  Rnlea  Docket. 

Commenten  wiehing  the  FAA  to 
aclf  now  ledge  leoeipt  of  their  comments 
submitted  in  iniipnnae  to  tfiis  notiGa 
must  submit  s  sdf-eddressed,  stamped 
postcard  (m  whidi  die  foUowing 
rtatament  la  madec  "ConnBents  to 
Dockel  Noodier  n-NM-lSS-AD."  The 


postcard  will  be  date  stamped  and 
returned  to  the  comment er. 

The  regulations  adopted  herein  win 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distributiOQ  of  poww  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  Rnal  rule  does 
not  have  sufficient  federabsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  Is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  K  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  In  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Potides  and  Procedures 
(44  FK 11034.  February  26. 1979).  If  it 
is  determined  that  this  emenency 
regulation  otherwise  would  be 
si^ficant  under  DOT  Regulatory 
PoUdes  and  Procedures,  a  finel 
regnlatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Dodcet  at  the  location  provided 
under  die  caption 


Lkl  of  Soblads  ka  14  CFE  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Ssfety. 

Adoption  of  the  AmenAMeal 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
AdmiiJstration  amende  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows; 

PART  39-AlltWOflTMNESS 
DIRECnVES 

1.  The  authority  dtatioo  for  part  39 
continoes  to  read  as  follows: 

Andiority:  49  U.SXL  App.  1354(ak  1421 
and  1423;  48  USXL  t06(g);  and  14  CFR 
11.89. 

%m,n   ptwieadedl 

2.  Section  39.13  is  amended  by 
adding  the  fdlowing  new  airworthiness 
directive; 

93-18-0?  Beaiiig;  Ameudawnt  39-6692. 
Docket  93-NM-129-AO. 
AppHcdrihtyr  Mbdei  747  series  airplanes 
equipped  with  General  Electric  CP*-80a  or 
FkaM  ft  vrUlB^r  FW4000  Mvlas  Mghies.  ae 
listed  In  Boeing  Alert  Service  BuDetiB  747- 


28A2314,  Ravisioe  2,  dated  August  19. 1993; 
certificated  In  any  category. 

CompHaace:  Raquised  as  Indkated.  imleas 
accomplished  previously. 

To  delect  wear  of  tlte  fire  extinguiahing 
discharge  tubes  ai>d  support  danofM.  wiikh 
could  prevent  the  engine  fire  extinguishing 
system  from  extinguishing  an  en^ne  fire, 
accomplish  the  fallowing: 

U)  Within  60  days  after  the  efliactive  date 
of  this  AO,  conduct  a  detailed  visual 
inspedioa  to  detect  damaae.  chafing,  or 
scoring  of  the  engine  number  1  and  engine 
numb^  4  fire  extinguishing  discharge  tubes 
and  support  clamps  in  the  strut-lo-wing 
Intersection  areas,  in  accordance  with  Boeing 
Alert  Service  Bulletin  747-26A2214, 
Revision  2.  dated  August  19. 1993. 

(1)  If  no  damage,  chafing,  or  scoring  Is 
detected,  prior  to  further  fli^t,  replsoe  the 
support  clamps  with  clamps  constructed  of 
tafloa,  in  eccocdanoe  with  Bostng  Alert 
Servka  BuUetin  747-26A2214.  dated  May  6. 
1993;  Revision  1 .  dated  August  12. 1993;  or 
Revision  2.  dated  August  19. 1993. 
Subsequent  to  replacement,  repeal  the 
detailed  visual  inspection  theieafter  et 
intervals  Bol  to  exceed  5.000  fligbft  hooia. 
RepleceraeDt  ol  the  soppoft  dempi  is 
required  only  aHar  the  initial  tnepertion. 

Ul  If  damage,  chafing,  or  scoring  is 
detected  on  any  fire  extinguishing  diacheige 
tube  as  a  resuh  of  any  impectloniequtnd  l>y 
dkls  AD,  prior  to  farther  Bight.  acxxMDpttdi 
either  paragreph  (eN2)(il,  (aX2MU).  or 
(aKZXiil)  of  thU  AD. 

(1)  Repair  the  fire  extinguishing  dtsdwge 
ttibe,  tn  aocordance  writh  Boeing  Alert 
Service  Bulletin  747-26A2214.  Revlsloo  2, 
dated  Au^ist  19, 1993;  and  replace  the 
support  clamps  with  clamps  oonstruded  of 
tsfloa,  la  eooocdance  with  Boeing  Alert 
Seivice  Bulletin  747-26A2214,  dated  May  6. 
1993;  Revision  1,  dated  August  12, 1903;  or 
Revision  2.  dated  August  19, 199X 
Subsequent  to  repair  of  the  tube  and 
rapjacenwnt  of  the  damps,  repeat  the 
bupection  thereafto  at  intervals  not  to 
earaed  1,600  Digbt  hours.  Or 

Ul)  Replace  the  fire  extin^iishing  diadteige 
tube  writh  a  new  tube  having  the  same  tube 
dash  number,  in  acoordance  with  Boeing 
AWt  Service  Bulletin  747-26A2214, 
Revtston  2,  deted  Aogost  19. 1993;  and 
replace  the  support  clamps  with  clamps 
constructed  of  teflon.  In  accordance  with 
Boeing  Alert  Service  Bulletin  747-26A2214. 
dated  May  6. 1993;  Revision  1.  dated  August 
12, 1993;  or  Revision  2.  dated  August  19, 
1993.  Subsequent  to  replacement,  repeat  the 
inspection  thereaftBT  at  intervals  not  to 
exosed  1,600  Oight  hours.  Or 

(Ui)  Replace  ^  fire  extiugulrftlng 
disdatge  tube  with  a  fire  extlngnisi 


discharge  tube  constructed  of  steel, 
replace  the  support  damps  with  clamps 
cuiistructed  of  tenon,  m  ecccf  dance  with 
Boeing  Alert  Service  Bulletin  747-26A2214, 
dated  May  6, 1993;  itevisloo  1.  dated  Anpist 
12, 1993;  or  Revision  2,  dated  AugMt  IS. 
1993.  Accomplishment  of  tbaee  repiaoemeDts 
constitutes  terminating  action  Cor  the 
inspectioa  requiienteBts  of  this  AD. 

(3)  If  damage,  rhafing,  or  scoring  is 
detected  on  the  support  darape  as  a  resdt  of 
any  Inspection  required  by  tfede  ADC  ptior  to 
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further  flight,  replace  the  clamps  with  • 
serviceable  damp*  oonstntcted  of  tefkm,  in 
accontance  with  Boeing  Alert  Service 
BuHetin  747-26A2214.  dated  May  6, 1993; 
Revision  1,  dated  August  12, 1993;  or 
Revision  2.  dated  August  19, 1993. 
Subsequent  to  replacement,  repeal  the 
inspection  thereafter  at  intervals  not  to 
exceed  1.600  hours  flight  hours. 

(b)  Replacement  of  the  Tire  extinguishing 
discharge  tubes  with  tubes  constructed  of 
steel,  and  replacement  of  the  support  clamps 
with  clamps  constructed  of  teflon,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-26A2214,  dated  May  6, 1993; 
Revision  1,  dated  August  12, 1993;  or 
Revision  2.  dated  August  19. 1993, 
constitutes  terminating  action  (or  the 
Inspection  requirements  of  this  AO. 

(c)  An  alternative  method  of  canpliance  or 
adjustment  of  the  onnpliaDce  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  If  approved  by  the  Manager.  Seattle 
Atroafl  CertificatioD  OfFka  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Maivager.  Seattle  AGO. 

Note:  Information  concerning  the  existence 
of  approved  ahemative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(d)  Special  flight  permits  may  be  issued  In 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  inspection,  repair,  and  replacement 
shall  be  done  in  accordance  with  Boeing 
Alert  Service  Bulletin  747-26A2214,  dated 
May  6. 1993;  or  Boeing  Alert  Service  Bulletin 
747-26A2214.  Revision  1.  dated  August  12, 
1993:  or  Boeing  Alert  Service  Bulletin  747- 
26A2214,  Revision  2,  dated  August  19, 1993; 
as  applicable.  This  incorporation  by 
reference  %ras  approved  by  the  Dir«:tor  of  the 
Federal  Register  in  accordance  with  5  U.S.Q 
552(a)  and  1  CFR  Part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Airplane 
Group.  P.a  Box  3707,  Seattle,  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton.  Washington;  or  at 
the  0£ice  of  the  Federal  Register.  800  North 
Capitol  Street.  NW.,  suite  700,  Washington, 
DC 

If)  This  amendment  becomes  elective  on 
Nov«mbeT3, 1993. 

Issued  in  Renton,  Washington,  on 
September  14, 1993. 
D»vii  G.  HmieL 

Acting  ^4^lnag|er,  Transport  Airplang 
Directorate,  Aircraft  Certification  Serrice. 
|FR  Doc.  93-25659  Filed  10-18-93;  8:45  amj 
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14  CFR  Part  39 

[DodiM  No.  »3-NM-i»-AD;  Amendmant 
3»-860e;  AD  93-09-16  R11 

Airworthiness  Directives;  McOonneO 
Douglas  Model  DC-0  and  DC-«-«0 
Series  Airplanes,  Model  MD-88 
Airplanes,  and  C-0  (Military)  Airplanes 

AGENCT:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applic^le  to  McDonnell  Douglas  Model 
DC-9  and  DC-9-80  series  airplanes. 
Model  MD-88  airplanes,  and  C-Q 
(military)  airplanes,  that  currentlv 
reouires  a  one-time  inspection  of  the 
ruader  power  control  valve  to  determine 
if  a  lockwire  is  installed  and.  If  not 
installed,  adjustment  of  the  retention 
nut  and  installation  of  a  lockwire.  That 
action  was  prompted  by  reports  of  loss 
of  rudder  control  on  final  approach  and 
landing.  This  amendment  adds  four 
airplanes  to  the  applicability  of  the  rule. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  loss  of  rudder 
control. 
DATES:  Effective  November  18, 1993. 

The  incorporation  by  reference  of 
McDonnell  Douglas  DC-0  Alert  Service 
Bulletin  A27-327,  Revision  2,  dated 
)uly  14, 1992,  as  listed  in  the  regulations 
is  approved  by  the  Director  of  the 
Federal  Register  as  of  November  18, 
1993. 

The  Incorporation  by  reference  of 
certain  other  publications  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
April  23, 1993  (58  FR  15760,  March  24. 
1993). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  (Stained 
from  McDonnell  Douglas  Corporation, 
P.O.  Box  1771,  Long  Beach,  Cahfomia 
90846-1771,  Attention:  Business  Unit 
Manager,  Technical  Publications — 
Technical  Administrative  Suppcvt,  Cl- 
L5B.  This  information  may  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAlA,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Sp.nng  Street,  Long  Beach. 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC 
FOR  FURTHER  INFORMATKM  CONTACT: 
Walter  Eierman,  Aerospace  Engineer, 
Los  Angeles  Aircraft  Certification 
Office,  Systems  &  Equipment  Branch, 
ANM-130L,  FAA,  Transport  Airplane 
Directorate,  3229  East  Spring  Street. 


Long  Beach,  California  90806-2425; 
telephone  (310)  988-6336:  fax  (310) 
988-5210. 

SUPPLEMENTARY  MFORMAT10N:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  revising  AD 
93-05-16,  Amendment  39-8520  (58  PR 
15780.  March  24, 1993),  which  is 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9  and  DC-9-80 
series  airplanes.  Model  MD-88 
airplanes,  and  C-0  (military)  airplanes 
series  airplanes,  was  published  in  the 
Federal  Register  on  ]une  10, 1993  (58 
FR  32471).  The  action  proposed  to  add 
four  airplanes  to  the  applicability  of  the 
rule. 

Interested  persons  have  been  aflbrded 
an  opporttmity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposal. 

Chw  commenter  states  that  the 
wording  of  paragraph  (c)  has  led  some 
operators  to  beheve  that 
accomplishment  of  the  modifkation  of 
the  rudder  power  control  valve  in 
accordance  with  McDonnell  Douglas 
Service  Bulletin  27-321,  dated  May  18, 
1992.  is  mandatory.  This  commenter 
recommends  that  the  proposed  rule  be 
revised  to  state  that  airf>lanes  on  whidi 
the  valves  have  been  modified  in 
accordance  with  that  service  bulletin  or 
its  production  equivalent  are  not 
affected  by  the  requirements  of  the  rule. 
The  FAA  concura  that  some  clarification 
is  warranted.  Operatora  should  note  that 
paragraph  (c)  of  the  rule  makes  no 
mention  of  a  requirement  to  modify  the 
valves;  it  merely  states  that  Hot  when 
valves  are  modified  in  accordance  with 
the  referenced  service  bulletin,  the 
required  inspection  is  not  required.  For 
example,  if  an  operator  were  to  modify 
the  valves  on  its  airplane  prior  to  the  90- 
day  compliance  time  of  paragraph  (a)  or 
(b),  that  operator  would  not  have  to 
accomplish  the  inspection  of  the 
retention  nut  on  the  rudder  power 
control  valve  slide  assembly  (as 
required  by  paragraphs  (a)  and  (b)).  The 
FAA  has  revised  the  applicability 
statement  of  the  final  rule  to  specify  that 
airplanes  on  which  the  valves  have  been 
modified  in  accordance  with  the  service 
bulletin  or  a  production  equivalent  are 
not  subject  to  the  requirentents  of  the 
AD. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described  The  FAA  has 
determined  that  this  change  will  neither 
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increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD 

There  are  approximately  1,954 
McDonnell  Douglas  Model  DC-9.  DC-9- 
80.  MD-68.  and  C-9  series  airplanes  of 
the  affected  design  in  the  worldwide 
fleet;  of  this  number.  1.151  are  of  U.S. 
registry. 

The  actions  specified  in  this  revised 
AD  apply  to  4  additional  airplanes  in 
the  worldwide  fleet;  of  this  number, 
only  1  is  of  U.S.  registry.  The  FAA 
estimates  that  it  will  take  approximately 
1  work  hour  per  airplane  to  accompHsh 
the  proposed  inspection  requirement,  at 
an  average  labor  rate  is  $55  per  work 
hour.  Based  on  these  figures,  the  total 
additional  cost  impact  of  this  revised 
AD  on  U.S.  operators  is  estimated  to  be 
$55.  This  total  cost  figure  assumes  that 
no  operator  has  yet  accomplished  the 
requirements  of  this  AD  action. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "AOORESSCS." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-AIRW0RTHtNESS 
OtRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


AudMrity:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89 

f39.13    (Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8520  (58  FR 
15760.  March  24. 1993),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-B698.  to  read  as  follows: 

93-05-16  Rl  McDonnell  Douglas: 

Amendment  3^-6698.  Docket  93-NM- 
4ft-AD.  Revises  AD  93-05-16. 
Amendment  39-6520. 

Appliccibility:  Model  DC-9  and  C-9 
(Military)  airplanes  as  listed  in  McDonnell 
Douglas  DC-9  .^lert  Service  Bulletin  A27- 
327.  Revision  2.  dated  )uly  14. 1992;  and 
Model  DC-9-60  series  airplanes  and  Model 
MD-B8  airplanes  as  listed  in  McDonnell 
Douglas  MD-80  Alert  Service  Bulletin  A27- 
317.  Revision  2.  dated  May  22. 1992:  on 
which  the  rudder  power  control  valve  has 
not  been  modified  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  27-321. 
dated  May  18, 1992,  or  a  production 
equivalent:  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

NolK  This  AD  requires  the  same  actions  as 
required  by  AD  93-05-16.  amendment  39- 
6520.  but  is  applicable  to  additional 
airplanes.  Operators  affected  by  this  AD  who 
have  accomplished  these  actions  previously 
in  accordance  with  AD  93-05-16  are 
considered  to  be  in  compliance  with  this 
revised  AD. 

To  prevent  loss  of  rudder  control, 
accomplish  the  following: 

(al  For  airplanes  listed  in  McDonnell 
Douglas  DC-9  Alert  Service  Bulletin  A27- 
327,  Revision  1.  dated  March  9. 1992.  and  in 
McDonnell  Douglas  MD-80  Alert  Service 
Bulletin  A27-317.  Revision  2.  dated  May  22, 
1992:  on  which  the  retention  nut  on  the  slide 
assembly  of  the  rudder  power  control  valve 
has  not  been  inspected  in  accordance  with 
McDonnell  Douglas  DC-9  Alert  Service 
Bulletin  A27-327.  dated  December  2. 1991, 
or  Revision  1.  dated  March  9. 1992,  or 
Revision  2.  dated  July  14.  1992;  or 
McDonnell  Douglas  MD-80  Alert  Service 
Bulletin  A27-317.  dated  June  17. 1991.  or 
Revision  1,  dated  January  14, 1992.  or 
Revision  2.  dated  May  22. 1992:  Within  90 
days  after  April  23, 1993  (the  effective  date 
of  AD  93-05-16.  amendment  3^-8520), 
inspect  the  retention  nut  on  the  rudder 
power  control  valve  slide  assembly  to 
determine  if  a  lockwire  is  installed,  in 
accordance  with  McDonnell  Douglas  DC-9 
Alert  Service  Bulletin  A27-327.  Revision  1. 
dated  March  9. 1992;  or  McDonnell  Douglas 
MD-80  Alert  Service  Bulletin  A27-317, 
Revision  2,  dated  May  22, 1992:  as 
applicable. 

(1)  If  a  lockwire  is  installed,  no  further 
action  is  required  by  this  AD. 

(2)  if  a  lockwire  is  not  installed,  prior  to 
further  flight,  adjust  the  retention  nut.  install 
a  lockwire.  and  functionally  check  the  rudder 
power  control  valve  in  accordance  with  the 
applicable  service  bulletin.  No  further  action 
is  required  by  this  AD. 


(b)  For  airplanes  listed  in  McDonnell 
Douglas  DC-9  Alert  Service  Bulletin  A27- 
327.  Revision  2.  dated  July  14, 1992.  and  not 
affected  by  paragraph  (a)  of  this  AD:  Within 
90  days  after  the  effective  date  of  this  AD, 
inspect  the  retention  nut  on  the  rudder 
power  control  valve  slide  assembly  to 
determine  if  a  lockwire  is  installed,  in 
accordance  with  McDonnell  Douglas  DC-9 
Alert  Service  Bulletin  A27-327,  Revision  1. 
dated  March  9, 1992,  or  Revision  2,  dated 
July  14, 1992. 

(1)  If  a  lockwire  is  installed,  no  further 
action  is  required  by  this  AD. 

(2)  If  a  lockwire  is  not  installed  prior  to 
further  flight,  adjust  the  retention  nut.  install 
a  lockwire.  and  functionally  check  the  rudder 
power  control  valve  in  accordance  with  the 
applicable  service  bulletin.  No  further  action 
is  required  by  this  AD. 

(c)  Modification  of  the  rudder  power 
control  valve  by  replacing  the  lockwire  with 
a  locking  tab  washer,  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  27-321. 
dated  May  18. 1992.  or  a  production 
equivalent,  constitutes  terminating  action  for 
the  requirements  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO). 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Los  Angeles  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Los  Angeles  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(0  The  inspection,  adjustment,  installation, 
and  functional  check  shall  be  done  in 
accordance  with  McDonnell  Douglas  DC-9 
Alert  Service  Bulletin  A27-327.  Revision  1. 
dated  March  9. 1992:  McDonnell  Douglas 
DC-9  Alert  Service  Bulletin  A27-327. 
Revision  2,  dated  July  14. 1992;  or 
McDonnell  Douglas  MD-60  Alert  Service 
Bulletin  A27-317.  Revision  2.  dated  May  22. 
1992:  as  applicable.  The  modification  shall 
be  done  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  27-321.  dated  May 
18, 1992.  The  incorporation  by  reference  of 
McDonnell  Douglas  DC-9  Alert  Service 
Bulletin  A27-327.  Revision  2.  dated  July  14. 
1992.  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.Q 
552(a)  and  1  CFR  part  51.  The  incorporation 
by  reference  of  McDonnell  Douglas  DC-9 
Alert  Service  Bulletin  A27-327.  Revision  1, 
dated  March  9, 1992;  McDonnell  Douglas 
MD-80  Alert  Service  Bulletin  A27-31 7. 
Revision  2.  dated  May  22. 1992;  and 
McDonnell  Douglas  Service  Bulletin  27-321. 
dated  May  18. 1992;  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  April  23.  1993  (58  FR  15760, 
March  24. 1993).  Copies  may  be  obtained 
from  McDonnell  Douglas  Corporation.  P.O. 
Box  1771.  Long  Beach.  California  90846- 
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1771,  Attention:  Business  Unit  Manager, 
Tedinical  Publications— Technical 
Administrative  Support,  Cl-LSB.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Direaorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3229  East  Spring 
Stnet,  Long  Beach,  California;  or  at  the 
OfTice  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 

(g)  This  amendment  becomes  effective  on 
November  18, 1993. 

Issued  in  Renton,  Washington,  on 
September  23, 1993. 
Damll  M.  Pederson. 
Acting  Manager,  Transport  Airplane 
Dinctorote,  Aircraft  Certification  Service. 
[FR  Doc  93-25662  Filed  10-18-93;  8;45  amj 
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14{CFRP8rt71 

[Airspacd  Doctot  No.  93-AQL-7] 

Modification  of  Class  E  Airspace; 
Dickinson  Municipal  Airport, 
Dickinson.  NO 

AQEHCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  action  modi  Res  existing 
Class  E  airspace  areas;  specifically. 
Class  E2  (Class  E  airspace  areas 
designated  as  a  surface  area  for  an 
airport)  and  Class  E5  (Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surface  of  the  earth)  at 
Dickinson  Municipal  Airport, 
Dickinson,  ND,  to  accommodate 
establishment  of  ILS  runway  32,  and 
Nondirectional  Beacon  (NDB)  runway 
32  Standard  Instnunent  Approach 
Procedure  (SlAP).  The  area  will  be 
depicted  on  aeronautical  charts  to 
provide  a  reference  for  pilots  operating 
in  this  area. 

EFFECTIVE  DATE:  0901  u.t.c,  January  6, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Frink,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (708)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

On  Monday,  July  26, 1993.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  the  control  zone  and 
transition  area  at  Dickinson  Municipal 
Airport.^  Dickinson.  ND  (58  FR  39693). 
Intwested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 


comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Airspace  Reclassification,  In  eH'ect  as 
of  September  16, 1993.  has  discontinued 
the  use  of  the  term  "control  zone  and 
transition  area"  and  has  replaced  it  with 
the  designation  "Class  E  airspace". 
Class  £2  airspace  areas  will  be 
designated  as  a  surface  area  for  an 
airport.  Class  E5  airspace  areas  will  be 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth.  Other  than  that  change  in 
terminology,  this  amendment  is  the 
same  as  that  proposed  in  the  notice.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airspace  designations  are 
published  in  Paragraph  6002  and  6005 
of  FAA  Order  7400.9A  dated  June  17, 
1993.  and  effective  September  16, 1993. 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  FR  36298:  July  6, 1993). 
The  Class  E  airspace  designation  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
Class  E  airspace  at  EHckinson,  ND,  to 
accommodate  establishment  of  ILS 
runway  32,  and  NDB  runway  32  SIAP 
at  ENckinson  Municipal  Airport. 
Dickinson.  ND. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ourenL  It. 
therefore — (1)  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034:  February  26, 
1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic  ' 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  refiarence, 
Navigadon  (air). 

Adoption  of  the  Amendment 

In  consideraticHi  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  fbllowt: 


PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a),  1354(a), 
1510;  E.0. 10854,  24  FR  9565.  3  CFR,  195»- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

Section  71.1    [Amended] 

2.  The  incorjxiration  bv  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993.  is 
amended  as  follows: 

Paragraph  6002    Qass  E  airepaoe  areas 
designated  as  a  surface  area  taa  an 
airport 


AGL  ND  E2  Dickinson,  ND  (Revisedi 
Dickinson  Municipal  Airport,  ND  (iaL 
46''47'48''  N,  long.  102«48'00"  W) 

Within  a  4.4-niile  radius  of  Dickinscni 
Municipal  Airport;  and  within  1.4  miles  each 
side  of  the  150  bearing  from  the  airport 
extending  from  the  4.4.-miIe  radius  to  7  miles 
southeast  of  the  airport  This  Class  E. 
airspace  is  effective  during  the  specific  dates 
and  times  established  In  advance  by  a  Notice 
to  Airmen.  The  effecUve  dates  and  terms  will 
thereafter  be  continuously  published  in  the 
Airport  Facility  Directory. 

Paragraph  6005    Class  E  airspace  areas 

extending  ufiward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•        •        •        •        • 

AGL  ND  E5  Dickinson,  ND  (Revised) 
Dickinson  Municipal  AirpOTt  ND  (lat 

46*47'48-  N,  long.  102"'48'00"  W) 
Dickinson  VORTAC  (lat  46»51'38''  N,  long. 

102''46  25"  W) 

That  airspace  upward  from  700  feet  above 
the  sur&ca  within  an  8.3-mile  radius  of  the 
Dickinson  Municipal  AirpcKt  and  within  4 
miles  each  side  of  the  1 50*  bearing  from  the 
airport  extending  from  8.3-mile  radius  to  14 
miles  southeast  of  the  airport,  and  that 
airspace  extending  up%rard  from  i,200  fset 
above  the  surface  within  a  25.2-miie  radius 
of  the  Dickinson  VORTAC  extending 
clockwise  from  the  Dickinson  VORTAC  214 
radial  to  the  Dickinson  VORTAC  093*  radial, 
excluding  that  airspace  within  the  Dickinson 
Municipal  Airport,  ND,  Class  E  airspace. 

Issued  in  Des  Plaines,  Dliook  on 
September  29, 1993. 
JohB  P.  Ciifrisia« 
hdaaagar.AirT^ffkDMskm. 
(FR  Doc  93-25634  Filed  10-18-«3;  8:45  am] 
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[Doeint  No.  27478;  Amdt  No.  379] 

IFR  AJUtudM;  Misceilaneous 
Amendments 

AGCNCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes",  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  November  11. 1993. 
FOR  FURTHER  MFORMATKM  CONTACT:  Paul 
J.  Best.  Flight  Procedures  Standards. 
Branch  (AFS--420).  Technical  Programs 
Division,  Flight  Standards  Service. 
Federal  Aviation  Administration.  800 
Independence  Avenue  SW.. 
Washington.  DC  20591;  telephone:  (202) 
267-8277. 

SUPP(.E1I£NTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 


aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  (OOPs)  for 
Federal  airways,  )et  routes,  or  direct 
routes  as  prescribed  in  Part  95.  The 
specified  IFR  altitudes,  when  used  in 
conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference.  The 
reasons  and  circumstances  that  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  Airspace 
System,  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
circumstances  require  making  this 
amendment  effective  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  information  to  assure  its 
timely  availability  to  the  tiser.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regxilatory  changes  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
this  amendment  are  unnecessary, 
impracticable,  and  contrary  to  the 
pubUc  interest  and  that  good  cause 
exists  for  making  the  amendment 
effiactive  in  less  than  30  days.  The  FAA 
has  determined  that  this  regulation  only 
involves  an  established  body  of 


technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current. 

It,  therefore— (1)  is  not  a  "major  rule" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulator^'  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  95 

Aircraft,  Airspace. 

Issued  in  Washington,  DC  on  OctolMr  7, 
1993. 

Thomaa  C  Accardi, 
Director,  Fli^t  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95)  is 
amended  as  follows  effective  at  0901 
UTC.  April  1, 1993: 

1.  The  authority  citation  for  Part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348, 1354,  and  1510; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.49(b)(2). 

2.  Part  95  is  amended  to  read  as 
follows: 


Revisions  to  Minimum  Enroute  IFR  Altitudes  and  Changeover  Points 

[Amendment  379  Effective  Date,  November  11, 1993] 


From 


To 


MEA 


S  95.1001  Direct  Routae-iJ.S.  Is  Amendwl  To  Read  In  Part 

Chisum.  NM  VORTAC  '1 1000-MCA  Trace  FIX,  N  BNO 'Trace.  NM  RX  

105.1001  DkMt  Routae-U.S. 
Puarto  Rico  Routas 
Route  5  U  Amanded  To  Raad  In  Part 

Borlnqoen.  PR  VORTAC.  •5000-MRA.  "1800-MOCA *lnham,  PR  FIX 

Inham.  PR  FIX.  'IGOCMkifOCA PHng,  PR  FIX  

Rout*  6  Is  Amended  To  Read  In  Pert 

•Ir^ham,  PR  FIX.  •5000-MRA.  "laOO-MCCA  Idaho.  PR  FIX 

Route  7  Is  Amended  To  Read  In  Part 

Gesso.  PR  RX.  •3300-MOCA  Tuuna.  PR  FIX  

Tuuna,  PR  RX Santo.  PR  FIX 

Santo.  PR  FIX San  Juan.  PR  VORTAC 

San  Juan.  PR  VORTAC.  *1500-MOCA Saalr.  PR  RX 

Saair,  PR  RX,  'laoO-MOCA  PUng,  PR  FIX 

195.6004  VCR  Federal  Airway  4  is  Amended  To  Read  in  Part 

LextrHJton,  KY  VORTAC.  'SOOO-MRA,  -3000-MOCA ;....    Code!,  KY  FIX 

Code!.  KY  RX.  'SOOO-MRA.  "aSOO-MOCA 'Masee.  KY  FIX  

Masse,  KY  RX.  "aOOO-I^XA  Cteke.  KY  FIX  

195.6006  VOR  Federal  Airway  6  la  Amended  To  Read  In  Part 

Grand  Junction,  CO  VORTAC Domer.  CO  FIX 

Domer.  CO  RX Squat  CO  FIX  

•Squat  CO  FIX.  MOSOO-MCA  Squat  RX.  NE  BNO RMIe,  CO  VOR/DME  


10000 


-3000 
•6000 

'15000 

•6000 
3300 

3500 
•3000 
•8000 

••5000 

-5000 

•5000 

9000 

9800 
13100 
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Revisions  to  Minimum  Enroute  tFR  ALrmjOES  and  Changeover  Points— Continued 

[Amendment  379  Effective  Date,  November  11, 1993] 


From 


To 


MEA 


•Rifle.  CO  VOR/DME,  "laiOO-MCA  Rifle  VOR/DME,  SW  BND  .    KremmUng.  CO  VORTAC  

§95.6009  VOR  Federal  Alrwey  9  l«  Amended  To  Read  In  Part 

Famwigton,  MO.  VORTAC.  •2500-MOCA  Glass.  MO  FIX  

S9S.6018  VOR  Federal  Airway  IS  la  Amended  To  Read  In  Part 
Atlanta,  GA  VORTAC.  •2500-MOCA  ConnI,  GA  RX 

195.6026  VOR  Federal  Airway  26  la  AmendedTe  Read  In  Part 

Blue  Mesa,  CO  VOR/DME  Montrose.  CO  VQR/DME 

Montrose,  CO  VOR/DME Grand  Junction  CO,  VORTAC 

S95.6035  VOR  Federal  Abway  35  la  Amended  To  Reed  In  Part 

Baler,  GA  FIX Pecan.  GA  VORTAC  

S  95.6056  VOR  Federal  Akway  56  le  Amended  To  Reed  In  Pari 

Macon,  GA  VORTAC,  •3000-MRA.  "aiOO-MOCA  'Misty.  GA  FIX  

Misty,  GA  FIX Colliers.  SC  VORTAC 

S  95.6063  VOR  Federal  Airway  63  Is  Amended  To  Reed  In  Part 

Razoftack,  AR  VORTAC Gamps.  AR  FIX 

195.6069  VOR  Federal  Airway  69  la  Amended  To  Read  In  Part 
Famiington,  MO  VORTAC,  •2500-MOCA  Troy.  IL  VORTAC 

S95.6074  VOR  Federal  AInvay  74  la  Amended  To  Read  In  Part 
Fort  Smith,  AR  VORTAC.  •1900-MOCA Chan",  AR  FIX  

195.6116  VOR  Federal  Airway  116  la  Amended  To  Read  In  Part 
U.S.  Canadian  Border Suuue.  OH  FIX  


Suuue.  OH  FIX  Erie,  PA  VORTAC 

{95.6123  VOR  Federal  Airway  123  la  Amended  To  Read  In  Part 
Camel,  NY  VORTAC Ateany.  NY  VORTAC 

195.6124  VOR  Federal  Airway  124  la  Amended  To  Read  In  Part 

Little  Rock,  AR  VORTAC.  •1600-MOCA  Hilie.  AR  RX  

Hile,  AR  FIX,  •1700-MOCA Gitonore.  AR  VOR/DME  ... 

f  95.6134  VOR  Federal  Airway  134  Is  Amended  To  Read  In  Part 

Paces.  CO  FIX SloJm.  CO  RX 

SfcjIm,  CO  FIX u .,    Red  TaWe.  CO  VOR/DME 

S  95.6141  VOR  Federal  Airway  141  la  Amended  To  Read  In  Part 

Concord,  NH  VORTAC,  *4400-MOCA Kel8.  NH  RX  

Keii,  NH  FIX,  •3600-MOCA Lebanon,  NH  VOR/DME 

S95.6151  VOR  Federal  Airway  151  la  Amended  To  Read  In  Part 

Unker,  NH  FIX  Mcadm,  NH  FIX  

Mcadm,  NH  FIX,  *3500-MOCA Lebanon.  NH  VOR/DME 

Lebanon,  NH  VOR/DME,  *3600-MOCA Hhana.  VT  RX  

Hhana.  VT  FIX,  *3900-MOCA Montpetier.  VT  VOR/DME 

195.6154  VOR  Federal  Airway  154  la  Amended  To  Read  In  Part 

Ooone,  GA  FIX.  'l/OO-f^OCA Lotts.  GA  FIX  

11                                                   S  95.61 59  VOR  Federal  Airway  159  la  Amended  To  Reed  In  Part 
ier,  GA  FIX Pecan,  GA  VORTAC  ^ 

Holly  Springs,  MS,  VORTAC,  *1800-MOCA Gilmore,  AR  VOR/DME 

II  §95.6162  VOR  Federal  Airway  162  Is  Amended  by  Adding 

Mirtinsburg,  VW  VORTAC,  'SgOO-MOCA Hyper,  MD  RX  

§95.6220  VOR  Federal  Airway  220  Is  Amended  To  Read  In  Part 

Paces,  CO  FIX  ! Stolm,  CO  RX 

Stolm,  CO  RX RHIe.  CO  VOR/DME  „. 

Rifle,  CO  VOR/DME  „ Meeker,  CO  VORTAC 

§  95.6222  VOR  Federal  Ainway  222  la  Amended  To  Read  In  Part 

Henby,  VA  FIX Lynchburg,  VA  VORTAC  

§95.6244  VOR  Federal  Airway  244  la  Amended  To  Read  In  Part 
Hanksville,  UT  VORTAC,  •12300-MCA  AnIum  FIX.  E  BND.    Anhim.  UT  FIX  

••8500— MOC  A. 
AnIum  UT  FIX.  •13300-MCA  Parox  FIX,  W  BND.  -14800-    •Parox,  CO  RX 

MOCA. 
Parox,  CO  RX.  •12000-MCA  Nadin  FIX.  W  BND.  -12000-    Nadln.  CO  RX  

MOCA. 
Montrose,  CO  VOR/DME Blue  Mesa,  CO  VOR/DME 


VAXJ 

sii 


13200 
•3000 

•3000 

•    12500 
10800 

2000 

-6000 
2300 

3100 

•3000 

•2500 

3000 

MAA-16000 

3000 

3000 

•4000 
•4000 


13000 
14000 


•5000 
•4000 

4500 
•4000 
•4000 
•4400 

•3000 

2000 

•2500 

•5000 

13000 

12600 
11900 

4000 

•10500 

•15500 

•13000 

12500 
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{AmAndmant  378  Eff«*w  Data.  Nowambaf  11, 198^ 


From 


To 


MEA 


IB5.6310  VGA  Fwtaral  Alraay  S10  to  Anwntfad  To  llaad  bi  Part 

Graensboro,  NC  VORTAC _- Chapi,  NC  HX _ :... 

Ch^.  NC  FIX flalalglVOuittam.  NC  VORTAC 

195.6311  VOR  Fadaral  Airway  311  to  Amandad  To  Road  In  Part 
Dubbs.  TN  nX.  'SeOO-MOCA NaUo,  GA  FIX 

f  9S.6312  VOR  Fadaral  Airway  312  to  Amandad  To  Raad  In  Part 
Drift.  NJIRX  - Prapl.  NJ  FIX  

18  AlDMMSQ  To  DOWM 

Prapl.  NJ  FIX Shall.  NJ  FIX _ 

I9S.6320  VOR  Fadaral  AlrvHiy  320  to  Amondad  To  Road  In  Part 

Hoper,  AK  FIX.  'SOCXV-MCA  Ar^ctwage  VOR/DME.  E  BNO,    'Anchorogo.  AK  VOR/DME  

••6000-MOCA. 

S  95.6325  VOR  Fodarol  Airway  32S  to  Anwrtdad  To  RMd  In  Part 
Athens.  GA  VORTAC  _ Womac.  GA  FIX 

195.6333  VOR  Fadaral  Ahway  333  to  Amandad  To  Road  in  Part 
Rorne.  GA  VORTAC  Choc  Choo,  TN  VORTAC 

195.6361  VOR  Fadaral  Airway  361  to  Amandad  To  Raad  In  Part 

Faimington.  NM  VORTAC  Marka.  CO  FIX 

NE  BNO 

SW  BND 
MarVe.  CO  FIX Untop,  CO  FOC 

NE  BNO 

SW  BND 

•10400-MOCA 

Unlap,  CO  FIX  ^ „ Scrub.  CO  FIX 

Scrub.  CO  FIX  Lyzra.  CO  FIX 

SW  BND  

NE  BND  .„ 

LyzM.  CO  FIX  Monlrosa,  CO  VOR/DME 

SW  BND 

NE  BNO 

Montrose.  CO  VOR/DME Idea.  CO  FIX 

SW  BNO 

NE  BNO  «. 

Icies.  CO  FIX  - ..- Red  Table.  CO  VOfioME '""ZZ...""!""" 

195.6413  VOR  Fadaral  Airway  413  to  Amandad  by  Adding 

Ironwood.  Ml  VORTAC.  *2900-MOCA Eau  CWra.  Wl  VORTAC 

1 95.6440  VOR  Fadaral  Airway  440  to  Amandad  To  Ptaad  In  Part 

Hoqat.  AK  FIX.  '5000-MCA  Anchorage  VOR/DME.  E  BNO,    'Anchorage,  AK  VOR/DME  

••6000-MOCA. 

195.6491  VOR  Fadaral  Airway  481  to  Amended  To  Road  In  Part 

RapW  City.  SO  VORTAC.  'SSOG-MOCA DIcWnaon,  NO  VORTAC  

S95.6516  VOR  Fedaral  Airway  516  to  Amended  To  Read  in  Part 
Pioneer.  OK  VORTAC.  'aeOO-MOCA Tyroe.  KS  RX  

195.6527  VOR  Fadaral  Airway  527  to  Amended  To  Road  in  Part 
Razofback,  AR  VORTAC Gamps,  AR  RX 

S9S.6591  VOR  Fadaral  Airway  591  la  Amended  To  Road  In  Part 

Paces,  CO  FIX Slolm.  CO  RX r. 

Stoton,  CO  RX.  *13000-MOCA  „ Undz,  CO  RX  

Lindz.  CO  FIX,  •13400-MOCA Snow,  CO  VOR/DME 

195.6405  Hawaii  VOR  Federal  Airway  S  to  Amended  To  Read  In  Part 

Mynah.  HI  RX,  •1200-MOCA  Hefb,  HI  RX  

Ha«S.  HI  RX,  'yOOO-MOCA Maken,  HI  RX 

NW  BND 

SE  BND  _ 


3000 
2000 

•7000 
2000 
2000 

••7000 

3600 
4000 


16300 
9500 

•16300 
•11000 

16300 

16300 
12400 

16300 
9600 

10000 
15000 
15000 

•5000 

••7000 


•7000 

•3100 

3100 

13000 
•14000 
•14000 

•2000 

•8000 
•7000 


From 


To 


MEA 


§95.7055  Jet  Route  No.  55  to  Amended  To  Road  In  Part 

Craig,  FL  VORTAC Savannah.  GA  VORTAC 

I95J1S4  Jet  Routo  No.  184  to  Added  To  Road 
Bockeye.  AZ  VORTAC  Doming,  NM  VORTAC  


18000 
22000 


45000 
45000 
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From 

To 

MEA 

MAA 

D*mlng.  NK 
Great  Falls. 

« VORTAC   

Newman  TX  VORTAC 

R*ad 

18000 

18000 

45000 
45000 

pwrrvoRTAC 

S  95.7569  Jet  Rout*  No.  569  la  Added  To 

Dors*.  MT  FIX 

§  95.8003  VOR  FEDERAL  AIRWAYS  CHANGEOVER  POINTS 


Airway  segment 


Ci^angeovef  point* 


From 


To 


Distance 


From 


Giand  Junction.  CO  VORTAC  # 
)lm  INT. 


r 


V-134  to  Am*nd*d  by  Adding 

The  COP  is  at  the    Red  TaWe,  CO  VOR/DME 


Grand  Junctton,  CO  VORTAC  » 
StolmlNT. 


V-220 1*  AfrMnd*d  by  Adding 
The  COP  is  at  the    Rifle,  CO  COR/DME  


II 


Barretts  Mountain.  NC  VOR/DME 


V-222  to  Afn*nd*d  by  Adding 
Lynchburg,  VA  VORTAC  


Falrinii 


nington.  NM  VORTAC 
Ironwood,  Ml  VORTAC  


Grand  Junction,  CO  VORTAC  « 
SlOrn  INT. 


V-361  to  AnMnd*d  by  Adding 
Montrose,  CO  VOR/DME 

V-413  to  Am*nd*d  by  Adding 
Eau  Claire,  Wl  VORTAC  

V-591  to  Amwid*d  by  Adding 
The  COP  is  at  the    Snow.  CO  VOR/DME 


•S6  Grand  JunctkxL 

«56  Grand  Juration. 

62  Barrett*  Moun- 
tain. 

61  Farmir)gton. 

45  Ironwood. 

«56  Grand  Junction. 


IFfe  Doc.  93-25637  Filed  lO-ia-93;  8  45  am) 
WLUNG  COOe  4«1»-tS-M 

UCFRPanS? 

(Docket  No.  27479;  Amdt  No.  1567] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  Effective:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 


on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  AvailabiUty  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA  Headquarters 
Building,  800  Independence  Avenue 
SW.,  Washington.  DC  20591: 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SLAP. 

For  Purchase — 

Individual  SLAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SLAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOn  FURTHER  MFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 


Federal  Aviation  Administration,  800  ° 
Independence  Avenue  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  $97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  reaUzed  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
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afifected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  pubhcation  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Ainnen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circ\mistances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  alter  pubhcation  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs.  the  TERf*S  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  imder  Executive  Order  12866;  (2) 
is  not  a  "significant  nde"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimaL  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  «vill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinali  entities  under  the 
criteria  of  the  Regulator)'  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  97 

Air  traffic  control.  Airports. 
Incorporation  by  reference.  Navigation 
(air).  Standard  instrument  approaches. 
Weather. 


Issued  in  Washington.  DC 
TlioaasCAccafdi. 

Director.  Flight  Standards  Service. 

Adoption  of  the  Ameiidineiit 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  estabUshing. 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97-STANDARO  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  VSXL  App.  1348. 1354(al. 
1421  and  1510;  49  U.S.C  106(g)  (Revised 
Pub.  L  97-449.  January  12. 1983):  and  14 
CFRll.49(bM2>. 

2.  Part  97  is  amended  to  read  as 
follows: 

§$•7,23,  #7.25.  f7,27.  V7.29, 97^.  §7.33 
and97JS    (Ain«ii4*«g 

By  amending:  %  97.23  VOR.  VOR/DME. 
VOR  or  TACAN.  and  VOR/DME  or  TACAN; 
§97.25  UOC.  LOC/DME.  LDA.  UDA/DME, 
SDF.  SDF/DME;  §97.27  NDB.  NDB/DME; 
§97.29  ILS.  II.S/DME,  IS.MLS.  MLS.  MLS/ 
DME.  MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SL\Ps;  and  §  97.35  COPTER 
SLAPs.  identified  as  follows: 

•  •  *EffectJ\,-e  January  6, 1994 

Sioux  Falls.  SD.  )oe  Foss  Field.  VOR  or 

TACAN  RWY  15.  Amdt.  19 
Sioux  Falls.  SD.  }oe  Foss  Field.  VOR/DME  or 

TACAN  RWY  33,  Amdt  10 
Sioux  Falls.  SD.  Joe  Fos.s  Field.  NDB  RWY  3. 

Amdt  23 
Sioux  Falls,  SD.  Joe  Foss  Field.  ILS  RWY  3, 

Amdt.  26 
Sioux  Falls,  SD,  )oe  Foss  Field,  RADAR-1, 

Amdt9 
EasUand.  TX.  Eastland  Muni.  NI»  RWY  35. 

Amdt  1 
Olney.  TX.  Olney  Muni.  NDB  RWY  17. 

Amdt  3 
aintonville.  WI.  Qintonville  Muni.  NDB 

RWY  32.  Amdt  6 

•  •  *  Effective  Decead>er  9. 1993 

Lebanon.  KH.  L«banon  Muni.  VOR/DME 

RWY7.0rig. 
Lebanon.  fSI.  Lebanon  Muni,  VOR-A.  Amdt 

13,CanceUed 
Lebanon.  NH.  Lebanon  Muni.  VOR  RWY  25. 

Orig. 
Lebanon.  NH.  Lebanon  Muni.  NDB-B.  Amdt. 

3 
Lebanon.  NH.  Lebanon  Muni.  ILS  RWY  18. 

Amdt  3 
Cambridge.  OH.  Cambridge  Muni.  VOR-A. 

Amdt  3 
Cambridge.  OH.  Cambridge  Muni.  NDB  RWY 

4,  Amdt  7 

•  •  •  BjlJfecfTve  November  1 1.1 99  J 

Flagstaff.  AZ.  Flagstaff  Pulliam.  ILS/DME 
RWY  21.  Orig. 


Colorado  Springs.  GO,  Qty  of  Colorado 

Springs  Muni.  ILS  RWY  17R.  Amdt  5 
Denver,  CO,  Denver  International.  ILS/DME 

RWY  34.  Orig. 
Denver.  CO.  Denver  International.  ILS/DME 

RWY  35R,  Orig. 
Denver.  CO.  Denver  International,  ILS  RWY 

35UOrig. 
Denver.  CO.  Denver  International.  ILS  RWY 

7.  Orig. 

Denver.  CO,  Denver  International,  ILS  RWY 

8.  Orig. 

Denver.  CO.  Denver  International.  ILS  RWY 

16.  Orig 
Denver.  CO,  Denver  International,  ILS  RWY 

17L,  Orig. 
Denver.  CO.  Denver  International.  ILS  RWY 

17R.Orig. 
Denver.  OO.  Denver  International.  ILS  RWY 

25.  Orig. 

Denver.  CO.  Denver  International.  ILS  RWY 

26.  Orig. 

Denver,  CO,  Denver  International.  ILS  RWY 

29R.  Amdt  12 
Denver,  CO,  Denver  International.  VOR/DME 

RWY  29R,  Orig. 
Erie,  CO,  Tri-County,  VOR/DME-A.  Orig. 
Montrose,  OO.  Montrose  Regional,  ILS/DME 

RWY  17.  Orig. 
Rifle.  CO.  Garfield  County  Regional.  VOR/ 

DME-COrig. 
Rifle.  CO.  Garfield  County  Regional.  LOC/ 

DME- A  Amdt  5 
Meriden.  CT.  Meriden  Markham  Muni.  NDB 

RWY  36.  Amdt.  7 
Meriden.  CT,  Meriden  Markham  Muni.  VOR 

RWY  36,  Amdt  3 
Miami,  FL,  Miami  Intl,  VOR  RWY  12.  Amdt 

29 
Miami,  FL,  Miami  Intl.  VOR  RWY  30.  Amdt 

8 
Miami.  FL.  Miami  InU.  ILS  RWY  9R.  Amdt 

7 
Miami.  FL  Miami  Intl.  ILS  RWY  27R.  Amdt. 

12 
Miami.  FL.  Miami  Intl.  ILS  RWY  27L.  Amdt. 

22 
Chicago.  IL.  Chicago  Midway.  VOR/DME 

RNAV  RWY  22L,  Amdt  2 
Chicago.  IL.  Chicago  Midway.  VOR  RWY 

22L.  Orig..  Cancelled 
Chanute,  KS,  Chanute  Martin  Johnson.  VOR/ 

DME  RNAV  RWY  36.  Amdt.  2 
Chanute.  KS.  Chanute  Martin  Johnson.  VOR- 

A.  Amdt.  8 
Frankfort.  KY.  Capital  City.  NDB  RWY  24. 

Amdt  9.  Cancelled 
Northampton.  MA.  Northampton,  VOR/ 

DME-B,  Amdt.  2 
Northampton,  MA,  Northampton.  VOR-A. 

Amdt  2 
Provincetown.  MA.  Provincetown  Muni.  TLS 

RWY  7.  Amdt  7 
Detroit.  MI.  Detroit  Metropolitan  Wayne 

County.  NDB  RWY  27R,  Amdt.  10 
Detroit  MI.  Detroit  Metropolitan  Wayne 

County.  ILS  RWY  27R.  Amdt.  9 
Kansas  Oty.  MO.  Kansas  City  Intl.  VOR  RWY 

27.  Amdt  14 
Kansas  City,  MO.  Kansas  City  Intl.  ILS  RWY 

19R.  Amdt  8 
Lincoln.  NE,  Lincoln  Muni.  RNAV  RWY  14. 

Amdt  4.  Cancelled 
North  Platte.  NE.  Lee  Bird  Field.  RNAV  RWY 

12L.  Amdt  3.  CancsUed 
Seward.  NE.  Seward  Municipal.  NDB  RWY 

16.  Amdt  1.  Cancelled 
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Sewm).  MB.  SwMiA  MuatcifM).  NOB  RWY 

34,  AmdL  l.CaottlM 
Willougbby.  OH.  WiUougbby  Lost  Nation 

Muni.  NDB  RWY  9.  Axixlt.  8 
Memphis.  TN.  Memphis  Intl.  fLS  RWY  36R. 

Amdt  9 
Dalte»-Port  Worth,  TX.  Datlas-Fort  Worth 

International,  NDB  RWY  35R.  Amdt.  8 
Dallas-Fort  Worth,  TX.  DaJte»-Fort  Worth^ 

lntematJeiMi>  conwrging  ILS  RWY  SSR. 

Amdt.  3 
Dallas-Fort  Wortli,  TX.  Dalks-Fort  Worth 

International,  ILS  RWY  35R.  Amdt.  5 
McXinney.  TX,  MdOaney  MunU  VOR/DME- 

A,  Amdt  3 
McKinoey.  TX.  McUniwy  Munt.  ILS  RWY 

l^.Orig. 
Lyadonville,  VT,  Caledonta  County,  HDB 

RWY  2,  Amdt  2 
Lyachbiirg,  VA.  Lvnchtwrg  RegionaUPrMtoo 

Gfenn  Fieki  ILS  RWY  3.  Amdt  t3 
Appieton,  Wl.  Outagamia  County.  LOC  BC 

RWY  2t.  Amdt  8.  Cancallad 
Applaton.  Wt,  Outagamia  Couaty.  VOR/DME 

RWY  21.  Orift. 
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DEPARTMENT  Of  COMMERCE 

National  Oceanic  and  Almospheric 
Administration 

15  CFR  Part  940 
RIN0648-AC94 

Steltwagan  Bank  National  Marine 
Sanctuary  Regulations 

AQENCV:  Office  of  Ocsan  aikl  Coastal 
Resource  Managonent  (OCRM), 
National  Ocean  Service  (NOS),  National 
Ocaanic  and  Atmospheric 
Administration  (NOAA),  Convmerce 
(DOC). 

ACTION:  Final  rule  and  summary  of  Bnal 
management  plan. 

SUIMMARY:  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
consistent  with  the  Designation 
Document  contained  in  this  document, 
issues  final  regulatioiK  to  implement 
the  Stellwagen  Bank  National  Marine 
Sanctuary,  as  designated  by  the  U.S. 
Congress  on  November  4, 1992,  and 
which  encompasses  an  area  of  ocean 
waters  over  and  surrounding  Stellwagen 
Bank,  and  the  submerged  lands 
thereunder  including  the  Bank,  in  the 
southwestern  Gulf  ol  Maine.  NOAA  by 
this  document  issues  final  regulations  to 
implement  the  designation  by  regulating 
activities  affecting  the  Sanctuary 
consistent  with  the  provisions  of  the 
Designation  Document.  The  intended 
effect  of  these  regulations  is  to  protect 
the  conservation,  recreational, 
ecological,  historical,  reseaxck, 
edttcationel,  and  esthetic  resoKffcss  and 


qualities  of  the  StoUvragBn  Bank 
National  Irfvise  Saodoey. 

Furthet,  tins  docuaiant  smnoMrizes 
the  final  manageraeol  plan  for  the 
Sanctuary,  detailing  the  goals  and 
objectives,  managBmant  rssponsabihties, 
research  activities,  iaterpsetive  and 
educational  prograins,  and  enforceiaeBt. 
including  nmreiilance  activtttas. 
EFfECnvs  DATE:  Pursuant  to  section 
304(b)  of  the  Marine  Protectioa, 
Research,  and  Sanctuaries  Act  (MPRSA) 
(16  U.S.C  1434fb)).  Congrees  has  toity- 
five  days  of  continuous  seesien  of 
Congress  beginning  on  the  day  tm  which 
this  document  is  pobHshed  to  leriew 
the  designation  and  regulatiorts  before 
they  take  effect.  At  the  completion  of 
forty-five  days,  the  designation  (and  any 
of  its  terms  not  disapproved  by  Congress 
through  enactment  of  a  ioint  resohition) 
and  regulations  will  aotoniaticaUy 
become  finaf  and  take  eflisct. 
Announcement  of  the  effsctive  date  of 
the  final  rsgulatione  will  be  pobUshed 
in  the  Fedml  Register. 
AD0RCS8CS:  Copies  of  the  Ffaial 
Environmental  fanpect  Statement/ 
Management  Flan  (FHS/MI^  prepared 
for  the  designation  are  available  upon 
request  to  the  Sanctuaries  and  Reserves 
Division,  Office  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Service,  National  Oceanic  and 
Atmospheric  Administration,  130S  East- 
West  Highway,  12tb  Floor,  Silver 
Spring.  MD  2t)910.  (301)  713-3125. 
FOR  FURTHER  MFORMATION  COtrTACT: 
Ms.  Sherrard  C  Foster,  (301)  713-3132. 

swPLBmmtMf  mKmmtmom: 

I.  Background 

On  November  4, 1992.  legislation  was 
enacted  reauthorizing  and  amending 
Title  in  of  the  Marine  Protectioa. 
Research,  and  Sanctuaries  Act  of  1972 
("MPRSA"  at  "Title  DI").  16  U.S.C 
1431  et  seq.  (Pub.  L.  102-587).  The 
National  Marine  Sanctuaries  Program 
Amendments  of  1992  (Title  II  of  Pub.  L. 
102-587,  at  section  2202)  designates  the 
Stellwagen  Bank  National  Marine 
Sarw^tuary.  Section  2202  additionally 
establishes  a  Sanctuary  boundary; 
directs  the  Secretary  of  Commerce  to 
issue  a  Sanctuary  management  plan  in 
accordance  with  secticm  304  of  the  Act; 
prt^ibits  the  exploration  for  and  mining 
of  sand  and  gravel  and  other  minerals  in 
the  S«m:tiiary;  requires  consultation 
with  the  Secretary  of  Commerce  by 
Federal  agencies  proposing  agency 
actions  In  the  vicinity  of  the  Sanctuary 
that  may  aSect  Sanctuary  resources; 
authorizes  funding  levels  for  fiscal  years 
1993  aiui  1994;  and  directs  the  Secretvy 
of  Commerce  to  consider  establishment 
of  a  sateihta  Sanctuary  office  in 


Proviacatown.  Gleacastar.  or  Hitii, 
Massachusetts. 

SteUwagen  Benk  la  a  submeiyd. 
glacially-deposited  priaMrily  snidhr 
featura  extanding  far  approjOinatafy  20 
miles  in  a  southeast-to-northwast 
direction  in  the  axtreme  south  woa turn 
Gulf  of  Maine,  between  Cape  Ann, 
Massechuaetta  and  the  oortham  and  of 
Cape  Cod,  Maasachuaetts,  at  the  aaalam 
edge  of  Massachusetts  Bay.  The 
combiaatioa  of  physical  and 
oceanographic  usracteristica  over  sad 
around  ihe  Baak  faatiae  resolt  in  two 
distinct  peak  praducthrity  periods 
annually.  This  prodactivity  supports  a 
large  variety  of  benthic,  tnvertetvsta  and 
pelagic  fishery  resources,  which  have  fca 
turn  supported  generations  ol 
commercial  fisharmeo.  The  Bank's 

firoducthrtty  siso  provides  larportant 
eeding  and  nurseiY  grounds  for  an 
extraordinary  nuaKier  of  large  and  tmtH 
cetacean  spedes.  The  accss^hUlty  of 
the  Bank  from  land  points  has 
additioaally  rasuhed  in  an  extstisiva 
commercial  whatewatch  industry. 
attracting  mora  than  1.25  mllHoa 
visitors  to  the  Benk  annuatty.  TIm 
combin^on  of  its  productivity  and 
acoessihility  also  provides  the  base  for 
a  high  level  of  scientific  interest  in  the 
Stelrwagen  Bank  area. 

Pursuant  to  section  20S<b)(l)  of  PabUc 
Law  Na  100-627.  NOAA  pobtiahed  a 
draft  environmental  impact  statamaat/ 
management  plan  (DEIS/MP),  inchtdii^ 
a  proposed  Designation  Docament  and 
proposed  regulatians  (56  FR  5282)  for 
the  proposed  designatioD  of  Stellwagen 
Bank  as  a  national  marine  sanctuary,  on 
February  8, 1991.  Public  hearings  to 
receive  comments  on  the  proposed 
designation,  proposed  regulations,  and 
DEIS/MP  were  conducted  in 
Portsmouth,  NH;  Gloucestm,  MA; 
Duxbury,  M.A;  Provincetown,  MA;  stkI 
Washington,  DC  during  March  1 1-18, 
1991.  All  comments  received  by  NOAA 
in  response  to  the  Federal  Regteter 
notice,  and  at  the  pubUc  hearings  were 
considered  and.  where  appropriate, 
were  incorpwated.  A  summary  of 
significant  comments  on  the  propoaed 
regulations  and  the  regulatory  dements 
of  the  DEIS/MP  and  NOAA's  responaae 
to  them  follow.  The  comments  are  both 
presented  and  responded  to  in 
Appendix  G  of  the  FEIS/MP. 

(1)  Ck>mment  A  few  commenters 
opposed  any  national  marine  saactiiary 
designation  of  Stellwagen  Bank  by 
NOAA.  Generally,  these  commenters 
believe  Sanctuary  designation  would 
create  an  additiotul  layer  of  Federal 
authority  and  regulation  over  existing 
authorities  afiacbng  a  variaty  of 
activities,  involving  both  Uring  and 
noa-hviag  laaouices  of  the  StelKvagen 
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Bank  system.  The  commentere  do  not 
believe  NOAA  has  provided  an 
adequate  justification  for  the  need  for 
additional  management  andyor 
regulation  of  the  Stellwagen  Bank  area. 
One  commenter,  the  East  Coast  Tuna 
Association,  recommended  that  Federal 
funds  available  for  a  Stellwagen  Bank 
National  hf4arine  Sanctuary  should  be 
used  instead  to  supplement  planning 
and  enforcement  capabilities  of  existing 
authorities  (presumably  such  as  those  of 
the  National  Marine  Fisheries  Service 
(NMFS)  and  the  New  England  Fishery 
Management  Council).  The  same 
commenter  stated  that  Sanctuary 
designation  would  provide  some 
organizations  with  a  "menacing 
regulatory  vehicle." 

Response-.  Title  ID  of  the  MPRSA.  as 
amended  by  Congress  on  November  4, 
1992  (Pub.  L.  102-587.  sec.  2202). 
designates  the  Stellwagen  Bank  National 
Marine  Sanctuary.  Designation  of  the 
Stellwagen  Bank  National  Marine 
Sanctuary  will  create  a  supplementary 
authority  to  existing  authorities  in  the 
Stellwagen  Bank  area.  Sanctuary 
designation  does  not  duplicate  existing 
authority  over  fishing,  dumping  or 
otherwise.  Designation  of  an  ocean  area 
as  a  national  marine  sanctuary 
recognizes  the  national-  significance  of 
special  marine  systems,  and  provides 
for  comprehensive  and  coordinated 
conservation  and  management  of  that 
system,  to  ensure  the  long-term  viability 
of  Sanctuary  resources  for  compatible 
multiple  uses.  A  necessary  component 
of  such  management  is  the  regulatory 
authority  to  address  comprehensive 
resource  protection  from  an  ecosystem 
perspective. 

In  its  consideration  of  the  Stellwagen 
Bank  proposal,  NOAA  has  identified 
threats  to  the  Bank  environment  against 
which  there  currently  is  either 
insufficient  protwction  or  no  protection. 
For  example,  while  NMFS  and  the  New 
England  Fishery  Management  Council 
attempt  to  address  concerns  of 
overfishing,  the  Sanctu.iry  program  can 
play  an  important  sappiementary  role  of 
protecting  habitat  and  systems  upon 
which  fisJi  species  rely,  without 
interfering  with  other  regulatory 
regimes.  A  primary  intent  of  a  national 
marine  sanctuary  designation  is  to  fill 
such  existing  regulatory  gaps,  and  to 
enhance  the  existing  rt-gulatory 
authorities  of  other  agencies. 

(2)  Comment.  A  large  number  of 
commenters  supported  designation  of 
boundary  alternative  3  (encompassing 
approximately  702  square  nautical 
miles),  over  boundary  alternative  2, 
identified  as  the  preferred  alternative  in 
the  DEIS/MP.  Primary  among  the 
reasons  stated  for  this  position  were  the 


desire  to  (a)  provide  the  largest  area 
possible  for  the  protection  of  whales: 
and  (b)  encompass  and  control  the 
activities  of  the  Massachusetts  Bay 
Disposal  Site  (MBDS). 

Many  commenters  also  supported 
boundary  alternative  3  because  it  would 
include  Tillies  Bank  (northeast  of 
Stellwagen  Bank),  and  southern 
portions  of  Jeffreys  l*dge  (north  of 
Stellwagen  Bank).  These  areas  are  also 
utilized  by  fishermen  and  cetaceans. 

Response:  Title  UI  of  the  MPRSA,  as 
amended  by  Public  Law  102-587 
(section  2202),  establishes  a  boundary 
for  the  Stellwagen  Bank  National 
Marine  Sanctuary.  Prior  to  this 
Congressional  action.  NOAA  gave 
careful  consideration  to  the  potential 
advantages  and  disadvantages  of 
adopting  boundary  alternative  3  for 
Sanctuary  designation.  The  several 
facets  of  this  consideration  were  guided 
by  the  overall  purpose  of  national 
marine  sanctuary  designation:  to 
provide  a  comprehensive  and  integrated 
long-term  management  program  for  the 
Stellwagen  Bank  area,  in  order  to  ensure 
the  continued  vitality  of  the  site's 
conservation,  recreational,  ecological, 
historical,  research,  educational,  and 
esthetic  values.  The  Sanctuary  will 
provide  a  management  plan  designed  to 
protect  the  habitats  and  ecosystems 
which  collectively  make  this  area 
nationally  significant.  Sanctuary 
boundaries,  therefore,  have  not  been 
determined  on  the  basis  of  single  or 
limited  benefits. 

Boundary  alternative  3  includes 
additional  important  habitat  areas  for 
cetaceans,  fish  and  invertebrates.  These 
habitat  areas  are  also  important  to 
commercial  and  recreational  fishermen 
and  whalewatchers.  An  additional 
feature  of  the  boundary  alternative  3 
configuration  is  the  increased  potential 
for  close  coordination  between  NOAA 
and  the  Commonwealth  of 
Massachusetts*  Ocean  Sanctuaries 
Program  toward  the  common  objective 
of  comprehensive  coastal  ocean 
management  and  planning. 

During  its  consideration  of  boundary 
ahematives.  NOA.\  also  determined 
that  the  disposal  of  dredged  materials 
within  a  national  marine  sanctuary  is 
essentially  incompatible  with  the 
purposes  of  Sanctuary  designation  and 
KCPRSA  policy.  (See  additional 
discussion  following  NOAA  response  to 
comment  #6  regarding  disposal 
activities  at  the  MBDS.)  The  MBDS  will 
be  regulated  by  the  Environmental 
Protection  Agency  (EPA)  and  the  Army 
Corps  of  Engineers  (COE). 

IJnder  EPA  regulations,  the  presence 
of  a  designated  national  marine 
sanctuary  in  close  proximity  to  an 


existing  disposal  site  requires  a  higher 
level  of  research  and  monitoring  to 
prevent  harm  to  Sanctuary  resources. 
NOAA  will  cooperate  with  EPA  and 
COE  to  prevent  harm  to  Sanctuary 
resources  and  qualities  through  existing 
permit  processes.  In  addition.  Title  III  of 
the  MPRSA,  as  amended  (Pub.  L.  102- 
587)  requires  consultation  with  the 
Secretary  of  Commerce  by  EPA  and  COE 
regarding  proposed  disposal  activities 
prior  to  the  issuance  of  disposal 
permits.  Thus,  NOAA  has  authority 
under  Title  HI  to  protect  Sanctuary 
resources  and  qualities.  Therefore,  it  is 
not  necessary  to  include  the  MBDS 
within  Sanctuary  boundaries  in  order  to 
protect  Sanctuary  resources  and 
qualities  from  possible  negative  effects 
of  disposal  activities. 

The  preferred  boundary  alternative, 
depicted  in  the  FEIS/MP  as  boundary 
alternative  5  and  described  at  the 
following  15  CFR  940.2  is  consistent 
with  the  Sanctuary  boundary  mandated 
in  Public  Law  102-587.  at  section 
2202(b).  The  boundary  includes  the 
natural  resources  found  in  boundary 
alternative  3,  but  excludes  the  MBDS,  as 
currently  proposed  for  permanent 
designation  by  EPA.  The  adoption  of 
boundary  alternative  5  will  both 
encompass  identified  habitat  areas 
important  to  the  living  and  non-living 
resources  of  the  Stellwagen  Bank  area, 
and  exclude  incompatible  disposal 
activities  at  the  MBDS  site. 

(3)  Comment:  A  few  commenters, 
including  the  New  England  Fishery 
Management  Council,  Gloucester 
Fishermen's  Program,  Gloucester 
Fishermen's  Wives  Association,  and  two 
fishing  vessel  captains,  supported 
boundary  alternative  4,  encompassing 
330  square  nautical  miles,  and  marked 
by  LORAN-C  lines.  Commenters  stated 
that  LORAN-C  is  the  prevailing  means 
utilized  by  most  vessel  captains  to 
locate  and  navigate:  and  that  latitude/ 
longitude  coordinates  are  not  useful  to 
vessel  operators. 

Response:  Boundary  alternative  4 
would  establish  a  Sanctuary  area 
sufficient  to  provide  protection  and 
management  of  the  Bank  feature  itself. 
However,  boundary  alternative  4,  like 
alternative  1,  would  not  fully 
encompass  important  habitat  areas  for 
invertebrate,  fish  and  cetacean  species; 
thus,  system  protection  and 
management  would  not  be  fully  possible 
with  the  adoption  of  boundary 
alternative  1  or  4. 

NOAA  agrees  with  commenters  that 
identification  of  the  Sanctuary  boimdary 
should  be  provided  in  a  way  that  is 
useful  to  both  on-  and  off-site  Sanctuary 
users,  as  well  as  to  Sanctuary 
management.  To  facilitate  identification 
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of  the  Sanctuary  bouadary,  NOAA  has 
thaiefora  provided  both  LORAN-C  tines 
and  latitude/longitude  coordinates  for 
the  Sanctuary. 

(4)  Comment:  Several  commenters, 
including  the  New  England  Fishery 
Management  Council.  Massachusetts 
Executive  Office  of  Environmental 
Affairs,  and  the  U.S.  Coast  Guard, 
commented  that  the  Sanctuary 
re(gulation  proposed  in  the  DEIS/MP 
prohibiting  discharge  firom  vessel  bilge 
pumps  would  preclude  smaller  vessels 
(recreational  or  charterboat)  from 
routine  pumping  activities  necessary  to 
maintain  vessel  buoyancy.  Additionally, 
some  commenters  stated  that  discharge 
htm  commercial  ship  bilge  pumps  is 
already  prohibited  by  MARPOL's  "5CK 
mile  rule",  which  prohibits  any  such 

di  scharge  within  50  nautical  miles  of 
sh^re. 

Besponse:  TYie  regulatory  language 
regarding  discharge  from  vessel  bilge 
pumps  has  been  clarified  to  indicate 
NOAA's  intended  consistency  with 
existing  Coast  Guard  requiremeuts.  With 
regard  to  regulation  of  water  discharges 
associated  with  vessel  operation,  the 
Sanctuary  will  permit  dischai;ge  of 
cooling  water,  deck  wash  down  and 
"graywater"  (as  defined  by  section  312 
of  the  Federal  Water  Pollution  Control 
Act,  as  amended).  EHscharge  of  oily 
wastes  from  vessel  bilges  will  be 
prohibited  in  the  Sanctuary,  consistent 
with  existing  Coast  Guard  requirements. 
The  prohibitions  do  not  apply  to 
emergency  situations  where  Ufe, 
property  or  the  environment  are 
threatened  (see  following  language  at  15 
CFR  940.5(c)). 

(5)  Comment  A  large  number  of 
commenters  were  generically  opposed 
to  the  construction,  placement  and 
operation  of  the  Massachusetts  Water 
Resources  Authority  (MWRA) 
municipal  outfall,  aiMl  stated  their 
concerns  about  possible  adverse  eRects 
of  the  outfall  on  the  Sanctuary's  water 
quality  and  living  resources. 

Several  commenter  stated  that  if  the 
MWRA  outfall  is  constructed,  the 
Sanctuary  should  have  oversight 
responsibility  for  its  op««tions.  A 
similar  comment  was  that  \aioi 
monitoring  of  the  outfall's  effect  on 
Sanctuary  resources  should  be 
established. 

Response:  The  new  wastewater 
treatmo^  facility  is  currently  being 
C(Mistructed  on  Deer  Island,  which  when 
completed  will  include  an  ocean  outMl 
pipe  discharging  secondarily  treated 
wastewater  aA  a  point  approximstely  12 
nautical  miles  from  the  proposed 
Sanctuary. 

Sanctuary  regulations  protect 
resources  and  (palkias  firom  such 


activities  by  prohibiting  dischargee 
either  directly  into  the  Sanctuary,  or 
discharges  outside  the  Sanctuary  which 
subsequently  enter  the  Sanctuary  and 
cause  barm  to  its  resources  or  qualities. 
Moreover,  in  cocRdination  with  the 
Massachusetts  Bays  Program  (MBP),  the 
Sanctuary  will  provide  a  larger 
contextual  framework  for  far-Held 
monitoring  to  determine  possible  eSects 
from  the  MWRA  outfalL  hi  this  manner, 
NOAA  intends  to  be  involved  in 
continuing  investigations  necessary  to 
ensuring  the  protection  of  Sanctuary 
resources  and  qualities.  In  the  event  that 
outfall  effluent  enters  the  Sanctuary  and 
harms  its  resources,  then  the  NWRA 
outfall  would  be  in  violation  of 
Sanctuary  regulations,  and  subject  to 
Title  m  actions. 

NOAA  agrees  with  commenters  that 
joint  monitoring  should  be  considered 
to  determine  any  possible  effects 
resulting  bx»m  the  MWRA  outfall.  The 
MWRA  has  stated  its  ccHnmitment  to 
ongoing  study  and  monitoring  of  the 
outfall's  impacts  on  Massachusetts  Bay, 
and  to  its  active  participation  In  the 
Massachusetts  Bays  Program. 
Additionally,  EPA  and  NMFS  will  study 
potential  effects  of  MWRA  outfall 
activities.  The  Sanctuary  plans  to  be 
involved  in  these  efforts  by  coordinating 
with  EPA  and  NMFS  to  ensure 
protection  of  Sanctuary  resources  and 
qualities. 

(6)  Comment:  A  large  number  of 
commenters  stated  their  belief  that  the 
Massachusetts  Bay  Disposal  Site 
(MBDS)  should  be  included  in  the 
Sanctuary,  so  that  NOAA  would  have 
greater  control  over  disposal  activities 
and  the  future  of  the  disposal  site  itsell 
Included  in  this  group  are  the  NMFS, 
Nantucket  Land  Council,  Environment 
Department  of  City  of  Boston, 
Barnstable  County  Assembly  of 
Delegates,  Center  for  Coastal  Studies, 
International  WildUfe  Coalition,  New 
England  Aquarium,  Cetacean  Research 
Unit,  Atlantic  Cetacean  Research  Center, 
Conservation  Law  Foundation,  Center 
for  Marine  Conservation,  Stellwagen 
Bank  CoaUtion,  and  Urban  Harbors 
Institute/University  of  Massachusetts  at 
Boston. 

An  additional  comment  wee  that  the 
MBDS  should  be  included  within  the 
Sanctuary  so  that  NOAA.  through  the 
Sanctuary,  onild  shut  down  the 
disposal  site  if  miviroimaental  harm 
resulting  from  disposal  activitiee  ia 
demonstrated. 

Response:  Oceao  di^weal  activities 
within  a  sanctuary  aie  geoerally  not 
compatible  with  Um  purpoees  of 
sanctuary  desagnatioa  and  tha  policiee 
of  the  MPRSA.  Sanctuary  bouDdu'ies 
should  primariljr  be  baaed  upoa  th* 


existence  of  nationally  signi  Scant 
resources.  FVotection  of  Sanctuary 
resources  does  not  require  the  inclusion 
of  ocean  dis(>osal  sites.  EPA/COE 
regulations  are  designed  to  avoid  the 
designation  and  use  of  areas  which  are 
rich  in  resources.  EPA/COE  regulations 
are  also  designed  to  prevent  harm  to 
Sanctuary  resources.  Sanctuary 
regulation  prohibit  disposal  activities 
outside  the  Sanctuary  which  result  in 
the  entry  of  disposed  materials  into  the 
Sanctuary  and  injury  to  Sanctuary 
resources  or  qualities.  NOAA  and  EPA 
agree  that  dredged  material  disposal 
permits  should  not  be  authorized  if 
there  is  a  potential  for  those  materials  to 
cause  harm  to  Sanctuary  resources  or 
qualities.  The  COE  may  issue  permits 
for  disposal  of  dredged  materials  luider 
§  103  of  the  MPRSA  only  with  EPA 
concurrence.  In  addition,  the  MPRSA 
mandates  consultation  with  the 
Secretary  of  Commerce  prior  to  OOE 
issuance  of  MBIjS  permits.  NOAA/NOS 
intends  to  participate  in  the  existing 
consultation  process  utilized  between 
NOAA/NMPS  and  the  COE  so  tnat 
concerns  with  regard  to  Sanctuary 
resources  and  compatible  uses  of  the 
Sanctuary  are  raised  in  a  timely  fashion. 
This  process  is  articulated  in  the  1992 
Memorandum  of  Agreement  between 
the  Department  of  the  Army  and  the 
Department  of  Commerce,  pursuant  to 
Clean  Water  Act  section  404(g).  This 
will  also  fadhtate  a  coordinated  NMFS/ 
NOS  NOAA  position  being  presented  on 
disposal  site  permits.  There  Is  therefore 
no  need  to  include  the  MBDS  site 
within  the  Sanctuary  boundary. 

Following  designation  of  the 
Sanctuary,  future  proposed  uses  of  the 
MBDS  will  be  reviewed  by  NOAA  to 
ensure  that  disposal  activities  are 
consistent  with  the  purposes  of  the 
Sanctuary.  If  NOAA  finds  that  bans  to 
Sanctuary  resources  or  qualities  has 
occurred  or  in  likely  to  occur  as  a  result 
of  disposal  activities,  then  the  Sanctuary 
will  take  additional  managem«it 
measures,  as  are  appropriate. 

(7)  Comment  A  few  commenters. 
including  the  Massachusetts 
AssociatioD  of  Coi»«Yatioa 
Commissions,  stated  that  use  of  the 
MBDS  should  be  phased  out.  or  that  the 
site  should  be  ckued. 

Response:  SaxMrtuary  desigDatod  wiB 
preclude  ocean  disposal  in  the 
Sanctuary.  Certification  of  ocean 
disposal  outside  the  Sanctuary  is  not 
neceasanr  because  studies  iwticaia 
disposed  materiala  do  not  enter  the 
Sanctuary  and  in)are  Sanctuary 
rsaoivces  or  ooaUfias.  NOAA  will 
cooperate  wiui  EPA  and  COE.  to  ensure 
no  infufy  In  Sanctuary  raaovicaa  or 
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qualities  wrill  result  from  such  dredging 
activities. 

(8)  Comment:  A  few  commenters 
suggested  that  the  MBDS  should  be 
moved  to  a  location  further  away  from 
the  Sanctuary,  to  avoid  possible 
conflicts. 

Response:  NOAA  agrees  that  there 
should  be  appropriate  distance  between 
ocean  dumping  sites  and  sanctuaries  to 
avoid  possible  conflicts  and  to  ensure 
resource  protection.  The  MBDS,  like 
other  ocean  disposal  sites,  is  designated 
by  EPA  under  Utle  I  of  the  MPRSA. 
Subsequent  permitting  of  dredged 
material  disposal  activities  at  such  sites 
is  the  responsibility  of  the  COE,  in 
conformance  with  EPA  guidelines.  As 
part  of  its  current  designation  process 
under  NEPA,  EPA  has  considered 
alternative  locations  for  a  permanent 
dredged  materials  disposal  site  in  its 
Final  Environmental  hnpact  Statement 
published  in  July  1992.  As  indicated  in 
response  to  comments  (7)  and  (9), 
studies  demonstrate  that  dredged 
materials  disposed  at  the  MBDS  do  not 
enter  the  Sanctuary  and  cause  injiuy  to 
Sanctuary  resources.  Further,  NOAA 
plans  to  work  with  EPA  and  (X)E  to 
ensure  that  ocean  disposal  does  not 
harm  Sanctuary  resources  or  qualities. 
(9)  Comment:  Two  commenters,  the 
Environmental  Protection  Agency 
(Region  I)  and  the  U.S.  Army  Corps  of 
Engineers  (New  England  Division), 
stated  that  current  management  of  the 
MBDS  is  adequate  to  protect  Sanctuary 
resources  and  qualities,  and  that  NOAA 
has  not  demonstrated  the  need  for 
certification  of  disposal  permits  under 
Title  m. 

Response:  Title  I  and  its  regulations 
establish  a  comprehensive  framework 
for  the  management  and  regulation  of 
dredged  material  disposal  activities,  and 
are  designed  to  avoid  harm  to  Sanctuary 
resources.  However,  NOAA's 
stewardship  and  comprehensive 
management  responsibilities  under  title 
in  provide  an  appropriate 
supplementary  role  for  protecting 
Sanctuar>'  resources  and  qualities,  as 
well  as  addressing  problems  between 
conflicting  uses  of  the  Sanctuary. 
Current  studies  indicate  the  dredged 
materials  disposed  at  MBDS  do  not 
enter  the  Sanctuary  or  harm  Sanctuary 
resources.  Therefore,  NOAA 
certification  of  COE  disposal  permits 
does  not  appear  necessary  at  this  time. 
NOAA  will  cooperate  with  EPA  and 
COE  to  ensure  that  these  disposal 
activities  do  not  harm  the  Sanctuary. 
NOAA  will  also  scrutinize  the  current 
COE  proposal  to  dispose  contaminated 
sediments  at  MBDS,  as  part  of  a  capping 
demonstration  project  for  Boston 
Harbor.  NOAA  and  EPA  agree  that 


permits  for  disposal  of  dredged 
materials  at  the  MBDS  should  not  be 
issued  if  there  is  a  potential  for  those 
materials  to  cause  harm  to  Sanctuary 
resourt»s  or  qualities.  Additionally,  the 
COE  must  consult  with  the  Secretary  of 
Commerce  if  proposed  Federal  agency 
actions  at  the  MBDS  are  likely  to  harm 
Sanctuary  resources. 

(10)  Comment:  Many  commenters 
stated  that  offshore  oil  and  gas,  or 
hydrocarbon,  activities  should  be 
prohibited  in  the  Sanctuary.  The 
sentiment  was  also  voiced  that 
hydrocarbon  activities  are  inappropriate 
inside  any  national  marine  sanctuary. 
Some  commenters  believed  that  reliance 
on  the  current  Presidential  moratorium 
(extending  to  the  year  2000)  for 
protection  of  resources  at  Stellwagen 
Bank  is  inadequate,  because  such 
moratorium  could  be  altered  or  negated 
immediately,  leaving  the  area  available 
for  exploration,  development  and 
production  activities.  Commenters 
voiced  support  for  a  permanent 
prohibition  on  such  activities,  rather 
than  listing  the  activity  as  "subject  to 
regulation"  in  the  proposed  Sanctuary's 
regulations. 

Response:  NOAA  agrees  that  oil  and 
gas  development  is  usually  an 
incompatible  use  of  a  national  marine 
sanctuary.  NOAA  has  considered  the 
effects  of  and  the  need  for  imposing  a 
prohibition  on  hydrocarbon  activities 
within  the  Sanctuary.  Among  the  factors 
considered  by  NOAA  were  the 
historically  low  industry  interest  in  the 
Stellwagen  Bank  area,  based  upon  low 
estimates  of  recoverable  oil  and  gas 
resources;  the  current  Presidential 
moratorium  on  such  activities;  and  the 
ability  of  NOAA  to  protect  the 
Sanctuary's  living  and  non-living 
resources  by  listing  the  activity  as 
"subject  to  regulation"  at  the  time  of 
Sanctuary  designation.  Moreover,  the 
general  regulatory  prohibitions  against 
alteration  of,  or  construction  on,  the 
seabed  and  discharges  into  the 
Sanctuary  would  prohibit  most  of  the 
activities  involved  in  exploration, 
development  and  production  of 
hydrocarbon  resources. 

Based  upon  these  considerations, 
there  appears  to  be  little  or  no  reason  to 
specifically  prohibit  oil  and  gas 
activities  in  the  Sanctuary  at  this  time. 
Should  proposals  be  forwarded  in  the 
future  for  hydrocarbon  activities 
involving  the  Stellwagen  Bank  area, 
NOAA  will  be  able  to  analyze  the  need 
specifically  to  prohibit  or  otherwise 
restrict  such  activities  at  that  time,  by 
initiating  a  rulemaking  process,  which 
is  open  to  public  review  and  comment. 
Listing  this  activity  as  "subject  to 
regulation"  provides  NOAA  with  the 


ability  to  take  such  actions  should  the 
necessity  arise  in  the  future.  In  order  to 
prevent  the  necessity  of  repeating  the 
entire  Title  III  designation  process  to 
institute  a  new  Sanctuary  regulation  in 
the  future,  NOAA  must  identify  this 
type  of  activity  as  "subject  to 
regulation"  at  the  time  of  Sanctuary 
designation,  which  it  has  done. 

(11)  Comment:  Many  commenters 
expressed  concern  that  lightering 
activities  (transfer  of  petroleum 
products  from  one  vessel  to  another)  to 
allow  smaller  vessels  to  transport  such 
products  into  Boston  Harbor  could 
cause  harm  to  Sanctuary  resources  or 
qualities. 

Response:  Prior  to  development  of  the 
FEIS/MP  document,  NOAA  was 
unaware  that  lightering  ever  occurred  in 
proximity  to  the  proposed  Sanctuary. 
Investigation  into  the  occurrence  of  this 
activity  has  indicated  that  lightering 
may  occasionally  occur  outside  the 
entrance  to  Boston  Harbor  area.  Because 
there  is  apparently  at  least  some 
incidence  of  lightering  occurring 
infrequently  in  the  general  area  of  the 
proposed  Sanctuary,  and  because  of  the 
threat  of  harm  to  sanctuary  resources 
from  spillage,  NOAA  agrees  with 
commenters  that  lightering  should  not 
be  permitted  within  the  Sanctuary 
boundary.  NOAA  has  thus  prohibited 
lightering  in  the  Sanctuary. 

(12)  Comment:  Many  commenters 
supported  a  prohibition  on  any 
mariculture-related  activities  within  the 
Sanctuary.  Several  reasons  were  stated 
for  this  position,  including:  Potential 
conflict  with  vessel  traffic;  possible 
adverse  impacts  on  marine  mammals 
and  seabifds  resulting  from 
entanglement  in  nets;  and  possible 
negative  effects  on  water  quality 
generally.  Commenters  supporting  a 
prohibition  on  mariculture  activities  in 
the  Sanctuary  included:  Urban  Harbors 
Institute/University  of  Massachusetts  at 
Boston;  Town  of  Dennis;  Center  for 
Marine  Conservation;  Stellwagen  Bank 
Coalition;  Cape  Ann  Vessel  Association; 
Atlantic  Cetacean  Research  Center; 
Massachusetts  Marine  Educators;  Save 
the  Harbor/Save  the  Bay;  Gloucester 
Fishermen's  Program;  Gloucester 
Fishermen's  Wives  Association; 
Cetacean  Research  Unit;  New  England 
Aquarium;  American  Cetacean  Society; 
and  two  fishing  vessel  captains. 
Additionally,  many  individual  citizens 
commented  in  support  of  prohibiting 
this  activity  in  the  Sanctuary. 

Some  commenters  also  raised 
ob)ections  to  mariculture  activities 
because  they  constitute  a  "private  use" 
of  public  waters  within  the  Exclusive 
Economic  Zone,  thereby  preventing 
other  uses,  such  as  fishing. 
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Response:  NOAA  has  listed  this 
activity  as  subject  to  Sanctuary 
regulation.  Both  the  existing  permit 
requirements  for  construction  and 
operation  of  an  ofl^shore  mariculture 
facitity,  and  the  current  status  of  the 
American  Norwegian  Fish  Farm,  Inc. 
proposal  for  establishment  of  two 
mariculture  facilities  have  resulted  in 
NOAA's  determination  that  the  granting 
of  permits  for  conducting  this  activity  in 
a  national  marine  sanctuary  is  extremely 
unlikely.  This  determination  is  based 
upon  COE  guidance  related  to  permits 
for  fish  pen  mariculture  operations, 
which  prohibits  fish  farms  in 
Congressionally,  Presidentially  or 
Federally  established  natural  resource 
areas,  such  as  national  seashores, 
wilderness  areas,  wildlife  refuges,  parks 
or  other  areas  designated  for  similar 
purposes  (e.g.,  national  marine 
sanctuaries). 

By  listing  this  potential  activity  as 
subject  to  Sanctuary  regulation,  NOAA 
reserves  the  ability  to  determine  the 
need  for  regulation,  including 
prohibition,  should  the  establishment  of 
a  mariculture  operation  within  the 
Sanctuary  boundary  be  proposed  in  the 
future.  General  prohibitions  against 
discharge  or  deposit  of  matter  into  the 
Sanctuary  may  be  sufficient  to  prevent 
this  activity  from  harming  Sanctuary 
resources. 

(13)  Comment:  Several  commenters, 
including  the  New  England  Fishery 
Management  Ck)uncil,  NMFS, 
Massachusetts  Audubon  Society, 
Gloucester  Fishermen's  Program,  two 
fishing  vessel  captains,  Gloucester 
Fishermen's  Wives  Association, 
Cetacean  Research  Unit,  the  New 
England  Aquarium,  and  many  private 
individuals,  supported  a  Sanctuary 
prohibition  on  ocean  incineration 
activities. 

Response:  NOAA  agrees  and  this 
activity  is  prohibited  within  the 
Sanctuary  or  outside  the  Sanctuary  if 
there  is  a  discharge  or  deposit  which 
enters  the  Sanctuary  and  harms 
Sanctuary  resources.  Under  current 
existing  authorities,  ocean  incineration 
activities  may  only  occur  pursuant  to 
"interim"  or  "research"  p>ennits,  issued 
by  EPA  under  Title  I  of  the  MPRSA.  To 
date,  no  ocean  incineration  sites  have 
been  designated  by  EPA.  In  designating 
such  sites,  EPA  is  required  by  Title  I 
regulations  to  avoid  sensitive  areas, 
such  as  national  marine  sanctuaries.  It 
is  therefore  unlikely  that  an  ocean 
incineration  site  would  be  designated 
within  a  designated  national  marine 
sanctuary. 

NOAA  agrees  that  incineration 
activities  should  not  occur  in  national 
marine  sanctuaries.  Although  the 


environmental  effects  of  such  activities 
may  not  be  well  understood  currently, 
at  a  minimum,  the  esthetic  impacts  are 
negative  to  Sanctuary  qualities.  In  its 
consideration  of  alternatives,  NOAA 
determined  that  the  Sanctuary 
regulation  prohibiting  discharge  or 
deposit  of  matter  within  the  Sanctuary 
boundary  will  preclude  any  future 
designation  of  incineration  sites  within 
the  Sanctuary,  and  leave  no  question 
regarding  the  possible  occurrence  of 
future  incineration  activities.  Thus, 
although  ocean  incineration  is  generally 
prohibited  by  existing  law,  identifying 
ocean  incineration  as  discharge  and 
dep>osit  activities  prohibited  by 
Sanctuary  regulation  will  provide 
supplemental  enforcement  authority 
and  penalties  for  violators. 

(14)  Comment:  Several  commenters 
voiced  opposition  to  the  construction, 
placement  and  operation  of  the  fixed 
artificial  platforms,  or  "islands",  of  the 
typ>e  previously  proposed  for  Stellwagen 
Bank  (known  as  "Gugel's  Arabian 
Nights"),  within  the  Sanctuary 
boundary.  Among  the  concerns  raised 
are  conflict  with  vessel  traffic  lanes, 
interference  with  fishing  areas, 
increased  hazards  to  marine  mammals 
ftY>m  resulting  additional  vessel  traffic 
and  noise,  potential  entanglement  for 
marine  mammals  and  seabirds, 
degradation  of  water  quality,  and 
privatization  of  Federal  waters. 

Response:  The  current  status  of  the 
proposed  artificial  platform  remains 
very  uncertain,  pending  the  satisfactory 
response  by  the  applicant  to  numerous 
additional  questions  raised  by  COE, 
including  the  identification  of  financial 
support  for  this  project.  However, 
regardless  of  the  applicant's  successful 
completion  of  necessary  applications, 
NOAA  shares  the  concerns  of 
commenters  regarding  this  project.  In 
general,  the  presence  of  an  artificial 
fixed  platform  over  or  around 
Stellwagen  Bank  is  not  an  activity 
which  reasonably  could  be  described  as 
"compatible  with  the  primary  objective 
of  resource  protection."  Construction 
and  placement  of  man-made  structures 
within  the  Sanctuary  may  alter  natural 
ecosystem  functions,  as  well  as  the 
esthetics  of  the  Sanctuary. 
Notwithstanding  conditions  which 
might  be  placed  on  the  design, 
construction  and  operation  of  a  fixed 
artificial  platform,  the  potential  impacts 
on  both  living  and  non-living  resources 
within  the  Sanctuary  are  significant. 

NOAA's  prohibition  on  alteration  of, 
construction  on.  placement  on,  or 
abandonment  of  any  structure,  material 
or  other  matter  on  the  seabed  effectively 
precludes  the  possibility  of  any  fixed 


artifidsl  platform  being  established 
within  the  Sanctuary. 

(15)  Comment:  A  few  commenters 
raised  concerns  regarding  the  proposed 
prohibition  on  any  alteration  of,  or 
construction  on,  the  seabed.  In 
particular,  commenters  were  concerned 
about  the  effects  of  this  proposed 
prohibition  on  "traditional  fishing 
activities"  in  the  Sanctuary,  e.g.,  those 
current  fisheries  involving  dredge  gear. 

Two  commenters  objected  to  tnis 
proposed  prohibition,  as  well  as  the 
proposed  prohibition  on  installation  or 
placement  of  cables  and  pipeUnes  in  the 
Sanctuary,  because  they  would  be 
precluded  from  the  possibility  of 
placing  electrical  transmission  cables 
through  the  Sanctuary.  Commenters 
stated  this  activity  is  environmentally 
safe,  and  that  an  outright  prohibition  is 
inappropriate,  because  there  is  no 
demonstration  of  possible  adverse 
effects. 

Response:  The  regulation  prohibiting 
alteration  of,  or  construction  on.  the 
seabed  specifically  exempts  vessel 
anchoring,  traditional  fishing 
operations,  and  installation  of 
navigation  aids.  These  activities  do  not 
appear  to  harm  Sanctuary  resources; 
and  fishing  operations  are  regulated  by 
NMFS. 

NOAA  does  not  agree  with 
commenters  that  the  installation  of 
electrical  transmission  cables  poses  no 
potential  for  environmental  damage. 
Significant  concerns  with  the 
installation  of  cables  or  pipelines 
include  possible  leaks,  disruption  of 
spawning  areas,  conflicts  with  fishing 
gear  or  the  movement  of  bottom- 
dwelling  species,  and  disturbance  or 
damage  to  archaeological  sites.  A  NOAA 
objective  is  the  maintenance  of  a  natural 
habitat,  and  therefore  the  avoidance  of 
facilitating  man-made  permanent 
structures  in  the  Sanctuary. 

(16)  Comment:  A  number  of 
commenters  stated  that  speed  limits 
should  be  established  for  charterboats 
and  recreational  vessels  operating  in  the 
Sanctuary.  Limiting  vessel  speed  inside 
the  Sanctuary  to  between  15  and  18 
knots  was  suggested  by  the  Cape  Aim 
Vessel  Association,  Atlantic  Cetacean 
Research  Center,  Gloucester 
Fishermen's  Program,  Gloucester 
Fishermen's  Wives  Association,  two 
vessel  captains,  and  the  Cetacean 
Research  Unit.  Additionally,  a  large 
number  of  individual  conunenters,  as 
well  as  other  organizations,  supported 
generally  Sanctuary  regulation  of 
recreational  and  other  small  vessel 
speeds.  All  conunents  reflected  the 
concern  for  potential  vessel  collisions 
with  marine  mammals,  particularly 
cetaceans.  One  commenter  supported  a 
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prohibition  on  all  privata  boating 
activities  in  the  Sanctuaiy,  with  an 
exception  being  provided  for 
commercial  fishing  vessels. 

Response:  Existing  NMFS  wfaalewatch 
guidelines  applicable  to  all  vessels 
operating  in  proximity  to  cetaceans 
address  vessel  speeds  generally  when 
vessels  are  intentionally  engaged  in 
whalewatching  activity.  While 
whaiewatch  vessel  operators  appear  to 
adhere  generally  to  these  guidelines, 
other  recreational  vessels  often  are 
unaware  of  the  guidelines. 

Pending  national  whaiewatch 
regulations  will  address  vessel  speeds  in 
proximity  to  cetaceans,  and  will  be 
enforoeeUe,  as  opposed  to  the  NMFS 
guidelines.  While  NOAA/NOS  agrees 
%vith  commenters  that  vessel  collisions 
with  cetaceans  may  be  a  problem,  it 
does  not  believe  the  imposition  of 
regulatory  speed  limits  on  charterboats 
or  recreational  vessels  is  presently 
necessary.  Among  the  Sanctuary's 
research  and  educational  objectives  will 
be  the  quantifiable  identification,  via 
coordination  with  NMFS  and  other 
involved  organizations,  of  vessel/ 
cetacean  interactions  and  the  further 
education  of  the  recreational  boating 
public.  If  these  investigations 
demonstrate  the  need  for  vessel  speed 
restrictions  to  reduce  marine  mammal/ 
vessel  interactions,  then  NOAA  will 
propose  a  Sanctuary  regulation 
restricting  vessel  speeds.  The  activity  of 
vessel  operation  is  therefore  listed  as 
"subject  to  SanctuaiT  regulation." 

(17)  Comment:  A  tew  commenters 
stated  that  NOAA  should  limit  the 
speed  of  commercial  ships  in  the 
Sanctuary,  either  on  a  year-round  basis, 
or  during  the  seasons  when  cetaceans 
are  present.  Concern  was  also  raised, 
however,  by  the  U.S.  Coast  Guard 
(USCG),  that  any  future  Sanctuary 
regulation  limiting  commercial  vessel 
speed  or  changing  vessel  traffic  patterns 
affecting  "safie  navigation  of  vessels  on 
the  high  seas"  must  be  first  approved  by 
both  the  USCG  and,  with  respect  to 
foreign  vessels,  the  International 
Maritime  Organization  (IMO). 

Response:  NOAA  is  listing  the 
operation  of  all  vessels  in  the  Sanctuary 
as  an  activity  "subject  to  regulation." 
This  action  will  allow  NOAA  to  propose 
specific  regulation  of  commercial  ship 
operation  in  the  futiire,  if  the  need  to  do 
so  is  demonstrated. 

The  reduction  of  commercial  vessel 
collision-related  cetacean  mortalities  is 
identified  as  a  priority  objective  in  the 
Draft  Right  Whale  Recovery  Plan 
(NMFS,  1990).  Two  recommendations 
are  made  to  address  this  objective:  (a) 
Collection  and  analysis  of  additional 
data  on  the  »ees  anid  seasons  of 


potential  vessel/oetacsan  conflict;  and 
(b)  investigation  into  strategies  for 
reduction  of  ^ip/cetacean  collisions. 
Among  specific  actions  being 
considered  to  obtain  this  objective  is  the 
restriction  of  vessel  speed  in  "high  risk" 
areas  during  "hi^  risk**  seasons.  In 
addition,  the  possibility  of  on-board 
lookouts;  shi^s  in  traffic  lanes;  on-board 
acoustical  warning  devices;  detection 
technologies  (such  as  side-scan  sonar); 
alternative  vessel  designs;  and  satellite- 
tracking  of  transmitter-tagged  cetaceans 
are  also  discussed  in  the  Right  Whale 
Recovery  Plan.  Although  this  plan 
focuses  only  on  the  Northern  Right 
Whale,  the  objective  of  reducing  vessel 
collisions  with  any  marine  mammal  is 
clearly  an  objective  to  be  pursued  by 
both  NMFS  and  the  Sanctuary. 

The  Sanctuary  intends  to  work  with 
NMFS  in  the  implementation  of 
measures  identified  in  the  Northern 
Right  Whale  Recovery  Plan,  the 
Htimpback  Whale  Recovery  Plan,  and 
other  measiu'es  identified  to  reduce 
vessel  collision-related  ii^ury  and 
mortality  of  cetaceans.  NOAA  will  also 
work  with  the  Coast  Guard  and  the  IMO 
in  addressing  the  problem  to  cetaceans 
as  well  as  to  vessel  traffic. 

(18)  Comment:  A  few  commenters, 
including  DOI,  stated  that  the  proposed 
Sanctuary  prohibition  on  the  taking  of 
seabirds  potentially  conflicts  with 
certain  provisions  of  the  Migratory  Bird 
Treaty  Act.  tvhicfa  allow  for  licensed 
hunting  of  migratory  birds,  including 
sea  dudu. 

Additionally,  some  commercial 
fishermen  voiced  concern  at  public 
hearings  on  the  proposed  Sanctuary  that 
seabirds  caught  incidentally  in  fishing 
nets  would  constitute  a  violation  of  the 
proposed  Sanctuary  prohibition  on 
taking. 

Response:  hJOAA  is  unaware  of  the 
Sancttiary  area  being  used  for  hunting  of 
sea  ducks:  however,  NOAA  has  changed 
the  wording  of  its  prohibition  on  taking 
of  seabirds  to  exclude  any  such  taking 
which  has  been  authorized  pursuant  to 
the  provisions  of  the  Migratory  Bird 
Treaty  Act.  Additionally,  the  Migratory 
Bird  Treaty  Act  has  been  included  in 
NOAA's  discussion  of  existing  Federal 
authorities.  Consultation  with  DOl's 
Regional  Fish  and  Wildlife  Service 
office  has  provided  indication  that  the 
Migratory  Bird  Treaty  Act  makes  no 
provision  for  incidental  take  of 
migratory  birds,  and  thus  any  such 
unpermitted  incidental  take  in  fishing 
nets  is  a  violation  of  the  MBTA. 
However,  the  number  of  such 
incidentally  caught  birds  appears  to  be 
extremely  low,  and  no  endangered 
species  appear  to  be  involved. 


Seabirds  are  Sanctuary  resources 
which  should  be  protected  from  harm  or 
destruction.  NOAA  would  not  pursue  a 
natural  resource  damage  civil  suit  for 
incidental  take  which  resuhs  in  only 
negligible  harm  to  the  Sanctuary  or 
species.  NOAA  will  coordinate  with  the 
Fish  and  Wildlife  Service  (FWS),  of  the 
U.S.  Department  of  the  Interior  (DOI)  in 
any  enforcement  activities  involving 
endangered  or  threatened  seabird 
species,  or  related  to  MBTA  violations. 

(19)  Comment:  The  DOI  commented 
that  fJOAA's  proposed  prohibition  on 
sand  and  gravel  extraction  activities 
within  the  Sanctuary  is  inappropriate 
and  not  necessary  at  this  time.  The  DOI 
states  that  NOAA's  proposed 
prohibition  on  development  of 
industrial  materials  (e.g..  sand  and 
gravel)  is  not  based  on  "an  analysis  of 
how  or  whether  such  activities  would 
harm  the  specific  resources  that 
influenced  the  selection  of  this  area 
(Stellwagen  Bank]  as  a  proposed  NMS." 
The  DOI  suggests  that  potential  sand 
and  gravel  extraction  activities  be 
examined  on  a  "case-by -case"  basis  by 
NOAA  to  determine  any  necessary 
controls  or  prohibitions  in  instances 
where  mitigation  of  harmful  effects 
would  "prove  difficult." 

Response:  Title  III  of  the  MPRSA,  as 
amended  by  on  November  4, 1992  (Pub. 
L.  102-587,  at  section  2202(d)), 
prohibits  the  exploration  for  and  mining 
of  sand  and  gravel  and  other  minerals  in 
the  Sanctuary.  Moreover,  NOAA  does 
not  agree  that  the  extraction  of  sand  and 
gravel  resources  from  within  the 
Sanctuary  should  be  permitted  on  a 
case-by-case  basis.  Notwithstanding  the 
fact  that  no  specific  proposals  to 
conduct  sand  and  gravel  extraction 
activities  are  presently  being  considered 
by  DOI  (through  the  Minerals 
Management  Service),  and  that 
"extensive  geological,  geomorphic, 
physical,  oceanographic,  and 
environmental  factors"  would  have  to 
be  analyzed  before  actual  mining 
activities  could  commence,  sufficient 
documentation  has  been  presented 
regarding  the  negative  environmental 
impacts  of  such  operations  on 
Stellwagen  Bank  and  its  surrounding 
ecosystems  as  to  warrant  a  prohibition 
on  this  activity.  Moreover,  sand  mining 
would  remove  the  Sanctuary  resource 
which  is  at  the  core  of  the  designation 
of  this  sanctuary:  Protecting  the  Bank 
feature  and  its  ecosystem. 

Negative  impacts  of  sand  and  gravel 
extraction  activities  include  alteration  of 
the  Stellwagen  Bank  feature,  which  may 
affect  continuation  of  seasonal 
upwelling  cycles  caused  by  the  Bank's 
presence,  which  in  turn  supports  the 
biological  productivity  of  the 
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Stellwagen  Bank  ecosystem.  Potential 
associated  impacts  include  alterations 
and  disruptions  in  population  and 
migratory  patterns  (involving  fish, 
invertebrate,  and  cetacean  sp)ecies) 
resulting  from  introduction  of  pollutants 
or  undesirable  nutrients:  degradation  of 
water  quality;  vessel  noise;  disruption 
or  destruction  of  spawning  areas 
(especially  those  of  Ammodytes 
americanus,  or  sand  lance,  primary  prey 
for  humpback  and  fin  whales);  and  loss 
of  food  sources  and  habitat  for 
planktonic,  invertebrate  and  fish  species 
(including  the  copepod,  Calanus 
finmarchicus,  primary  prey  for  northern 
right  whales).  Ultimately,  the 
commercial,  recreational  and  scientific 
importance  of  the  Bank  system  would 
be  adversely  and  permanently  affected 
by  sand  ana  gravel  mining  activities. 

Statements  that  "mitigating 
measures"  could  be  undertaken  to 
minimize  the  environmental  effects  of 
sand  and  gravel  extraction  do  not 
address  the  significance  of  the  Bank 
feature,  andjthus  the  intent  of  this 
national  marine  sanctuary  designation. 
National  marine  sanctuaries  are 
designated  to  recognize  and  provide 
long-term  protection  for  nationally 
signiHcant,  discrete  marine  systems 
which  in  this  case  is  the  Stellwagen 
Bank  feature  and  its  ecosystem.  While 
one  of  Title  Ill's  goals  is  to  facilitate 
multiple  uses  of  sanctuary  areas,  the 
nature  and  effects  of  such  uses  must  be 
in  conformance  with  the  primary 
statutory  objective  of  resource 
protection.  Sand  and  gravel  are  basic 
elements  of  the  Stellwagen  Bank  feature 
aixl  are  thus  of  primary  importance  to 
the  continued  biological  productivity 
made  possible  by  the  Bank's  presence. 
Alteration  or  removal  of  this  core 
Sanctuary  resource  imdermines  and 
conflicts  with  the  purposes  of 
designation.  "Mitigating  measures"  to 
lessen  the  adverse  impacts  of  sand  and 
gravel  extraction  would  still  result  in  an 
ecosystem  permanently  altered  by 
human  activities  manipulating  natural 
habitats  and  ecosystem  processes. 

Finally,  NOAA  s  analysis  of  this  issue 
presents  information  that  the  projected 
need  for  these  materials  does  not 
indicate  that  extraction  of  sand  and 
gravel  from  Stellwagen  Bank  is  even 
necessary.  None  of  the  large  public 
works  projects  currently  underway  in 
the  Boston  metropolitan  area 
(Massachusetts  Water  Resources 
Authority  wastewater  treatment  facility 
in  Boston  Harbor,  Massachusetts 
Department  of  Public  Works  (MDPW) 
Central  Artery  project,  and  MDPW 
Third  Harbor  Tunnel  project)  has 
identified  a  need  for  sand  and  gravel 
resources  from  Stellwagen  Banik. 


Moreover,  completion  of  these  projects 
will  not,  according  to  a  recent  report  to 
the  New  England  Governors  Conference, 
create  a  shortage  of  sand  and  grave) 
resources.  To  the  extent  sand  and  gravel 
are  subsequently  needed  for 
construction  projects,  there  are  alternate 
sources  on  land  and  sea,  including  the 
use  of  dredged  material.  Use  of  dredged 
material  for  construction  aggregate 
would  further  the  missions  of  DOI  and 
COE  without  threatening  a  disturbance 
of  the  natural  balance  at  Stellwagen 
Bank.  On  balance,  therefore,  the 
prohibition  on  sand  and  gravel 
extraction  activities  is  a  warranted  and 
supportable  means  of  ensuring  the  long- 
term  protection  mandated  by  Title  ID. 

(20)  Comment:  The  New  England 
Fishery  Management  Council  (NEFMC), 
as  well  as  several  individual 
conunercial  fishermen's  organizations, 
commented  that  regulation  of  fisheries 
in  the  Sanctuary  should  remain  entirely 
the  responsibility  of  NMFS  and  the 
NEFMC.  In  particular,  the  NEFMC 
stated  that  NOAA  should  permanently 
exempt  fishing  activities  from  any 
Sanctuary  regulation.  Additionally,  the 
NEFMC  stated  its  belief  that  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (MFCMA)  provides 
exclusive  authority  for  fisheries 
management  within  the  Exclusive 
Economic  Zone  to  NMFS  and  Regional 
Fishery  Management  Councils. 

Additionally,  the  NEFMC  commented 
that  the  regulatory  language  in  the 
proposed  Sanctuary  Designation 
EJocument  (Article  V  of  App.  A  to  the 
DEIS/MP)  contradicts  the  intent  of  the 
MFCMA,  by  providing  that  "if  any  valid 
regulation  issued  by  any  Federal,  State, 
or  local  authority  •  *  *  conflicts  with 
a  Sanctuary  regulation,  the  regulation 
deemed  by  the  Director  |of  OCRMj  to  be 
more  protective  of  Sanctuary  resources 
and  quahties  shall  govern." 

Response:  NOAA  agrees  that  the 
MFCMA  provides  comprehensive 
authority  for  management,  including 
regulation,  over  fisheries  to  Regional 
Fishery  Management  Councils  and 
NMFS.  Moreover.  NOAA/NOS  agrees 
with  the  Council's  determination,  made 
in  response  to  NOAA's  consultation 
early  in  the  Sanctuary  designation 
process,  that  adequate  legal  mechanisms 
exist  to  provide  appropriate 
management  of  fisheries  in  general,  and 
thus  no  supplementary  fishing 
regulations  currently  appear  necessary 
to  address  Sanctuary  resoiune 
protection  concerns. 

During  the  process  of  its 
consideration  of  Stellwagen  Bank  for 
Sanctuary  designation,  NOAA/NOS  has 
identified  fisheries  as  a  resource  of 
national  significance,  and  is  therefore 


obligated  under  Title  in  of  the  MPRSA 
to  ensure  adequate  mechanisms  exist  to 
properly  manage  and  protect  the  long- 
term  viability  of  this  resource  within  the 
Sanctuary.  In  meeting  this  obligation, 
NOAA/NOS  has  further  defined  and 
discussed  the  current  status  of  fishery 
stocks  and  the  present  fisheries 
management  structure  in  the  Sanctuary 
area. 

NOAA/NOS  has  determined  that 
while  the  regulatory  structure  for 
management  of  fisheries  is  adequate, 
current  implementation  of  that  structure 
is  not  fully  attaining  the  objectives 
mandated  under  MFCMA.  The  NEFMC 
and  NMFS  are  currently  responding  to 
a  Court  order  to  revise  the  FMP's  for 
groundfish  species,  so  as  to  design  a 
rebuilding  program  for  those  stocks. 
NOAA/NOS  believes  this  is  an 
appropriate  mechanism  to  address  the 
current  problems  related  to  groundfish 
stocks,  hi  addition.  Congress  is 
developing  legislation  to  address  this 
problem.  Therefore,  NOAA/NOS  is 
neither  regulating  fishing  nor  listing 
fishing  as  an  activity  subject  to 
Sanctuary  regulation.  NOAA/NOS 
intends  to  work  closely  with  the 
NEFMC  and  NMFS  to  estabUsh,  via  the 
Sanctuary,  a  broad  forum  representing 
multiple  sources  of  possible  assistance 
to  the  NEFMC  and  NMFS  in  the 
attainment  of  mutual  objectives;  and 
will  also  work  with  those  entities  on  the 
impacts  of  fishing  upon  other  Sanctuary 
resources  and  other  Sanctuary  users. 

NOAA  does  not  agree  that  the 
regulatory  language  in  the  Sanctuary 
Designation  E>ocument  (Article  V) 
contradicts  the  intent  of  the  MFCMA.  or 
that  the  MFCMA  precludes  the 
regulation  of  fishing  within  sanctuaries 
under  Title  ID  of  the  MPRSA.  The  intent 
of  the  Designation  Document  language 
is  that  the  Sanctuary  shall  be  governed 
by  vahd  regulations  which  are  the  most 
protective  of  Sanctuary  resources  and 
qualities.  This  is  wholly  consistent  with 
"Title  ni  and  does  not  conflict  with  the 
MFCMA. 

(21)  Comment:  Comments  from  some 
individual  fishermen  and  the 
Stellwagen  Bank  Commercial  Fisheries 
Cooperative  stated  that  the  proposed 
Sanctuary  Advisory  QMnmittee  should 
be  "heavily-seated"  with  representatives 
of  historic  user  groups. 

Response:  A  Sanctuary  Advisory 
Committee  will  be  established  in 
accordance  with  section  315  of  Title  ID, 
which  provides  authority  to  the 
Secretary  of  Commerce  to  appoint  up  to 
fifteen  individuals  as  Committee 
members.  Recommendations  for 
Committee  membership  will  be 
developed  by  the  Office  of  Ocean  and 
Coastal  Resource  Management  and 
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forwrarded  to  the  Secretary  of 
Commerce.  NOAA  intends  that 
appropriate  user  groups  be  fully 
represented  on  a  Sanctuary  Advisory 
Committee.  Following  designation  ol 
the  Sanctuary.  NOAA  will  solicit 
recommendations  from  the  public  for 
membership  on  the  Advisory 
Committee. 

(22)  Comment:  A  few  commenters 
stated  that  the  Sanctiiary  Advisory 
Committee  should  be  directly  involved 
in  management  of  the  Sanctuary. 

Response:  The  primary  function  of  a 
Sanctuary  Advisory  Committee  is  to 
provide  the  on-site  Sanctuary  Manager 
with  assistance  on  a  variety  of  issues  or 
programs,  in  order  to  ensure  better 
management  overall  of  the  Sanctuary. 
To  accomplish  this  objective,  it  is 
appropriate  to  bring  together  interested 
individuals  with  particular  interests  and 
expertise,  to  assist  the  Sanctuary 
Manager  and  the  rest  of  NOAA  in 
makixxg  necessary  determinations  for 
sound  management  NOAA  anticifMtes 
that  the  Sanctuary  Advisory  Committee 
would  form  subcommittees,  to  focus  on 
particular  issues.  While  the  work  of  the 
Advisory  Committee  is  vitally  important 
to  the  attainment  and  maintenance  of 
Sanctuary  objectives,  it  is  only  advisory 
in  nature,  as  final  Sanctuary  policies  are 
determined  by  NOAA.  As  trustee  for  the 
Sanctuary's  resources  and  quaUties. 
^40AA  must  retain  full  management 
authority  over  the  Sanctuary  and  its 
operation. 

IL  Designation  Document 

Section  304(a)(4)  of  the  Act  requires 
that  the  terms  of  designation  set  forth 
the  geographic  area  included  within  the 
Sanctuary;  the  characteristics  of  the  area 
that  give  it  conservation,  recreational, 
ecological,  historical,  research, 
educational,  or  esthetic  value:  and  the 
types  of  activities  that  will  be  subject  to 
regulation  by  the  Secretary  to  protect 
those  characteristics.  This  section  also 
specifies  that  the  terms  of  the 
designation  may  be  modified  only  the 
same  procedures  by  which  the  original 
designation  was  made.  Thus  the  terms 
of  designation  serve  as  a  charter  for  the 
Sanctuary. 

The  Designation  Document  for  the 
Stellwagen  Bank  National  Marine 
Sanctuary  follows: 

Designation  Document  for  The 
SteUwagen  Bank  National  Marine 
Sanctuary 

Under  the  authority  of  Title  III  of  the 
Marine  Protection.  Research,  and 
Sanctuaries  Act  of  1072.  as  amended 
(the  "Act"  or  "MPRSA").  16  US.C.  1431 
et  seq..  and  a*  nandated  by  Public  Law 
102-587  (section  2202i.  the  waters  over 


and  surrounding  SteUwagen  Bank  and 
the  submerged  lands  thereuiKler 
including  the  Bank,  as  described  in 
Article  IL  are  hereby  designated  »%  the 
SteUwagen  Bank  National  Marine 
Sanctuary  for  the  purposes  of  protecting 
and  managing  the  conservatioo. 
ecologicaL  recreatioDal,  research, 
educationaL  historical  and  esthetic 
resources  aixl  quahties  of  the  area. 

Article  L  Effect  of  Designation 

The  Act  authorizes  the  issuance  of 
such  final  regulations  as  are  necessary 
and  reasonable  to  implement  the 
designation,  including  managing  and 
protecting  the  conservation, 
recreational,  ecological,  historicaL 
research,  educational,  and  esthetic 
resources  and  quahties  of  the 
SteUwagen  Bank  National  Marine 
Sanctuary.  Section  1  of  Article  IV  of  this 
Designation  Document  lists  activities  of 
the  type  that  either  are  to  be  regulated, 
or  may  have  to  be  regulated 
subsequently  in  order  to  protect 
Sanctuary  resources  and  qualities. 
Listing  does  not  necessarily  mean  that  a 
type  trf  activity  will  be  regulated: 
however,  if  a  type  of  activity  is  not 
listed  it  may  not  be  regulated,  except  on 
an  emergency  basis,  unless  Section  1  of 
Article  IV  is  amended  to  include  the 
type  of  activity  by  the  procedures 
outlined  in  section  304(a)  of  the 
MPRSA. 

Article  n.  Descriptiaa  of  the  Area 

The  SteUwagen  Bank  National  Marine 
Sanctuary  (the  "Sanctuary")  boundary 
encompasses  a  total  of  approximately 
638  square  nautical  miles 
(approximately  2161  square  kilometers) 
of  ocean  waters,  and  the  submerged 
lands  thereunder,  over  and  surrounding 
the  submerged  SteUwagen  Bank  and 
additional  submerged  features,  offshore 
the  Commonwealth  of  Massachusetts. 
The  boundary  encompasses  the  entirety 
of  SteUwagen  Bank:  Tillies  Bank  to  the 
northeast  of  SteUwagen  Bank:  and 
southern  portions  of  Jeffreys  Ledge,  to 
the  north  of  SteUwagen  Baink.  Portions 
of  the  Sanctuary  are  adjacent  to  three 
coastal  ocean  areas  designated  by  the 
Conunonwrealth  of  Massachusetts  as 
Ocean  Sanctuaries.  The  northwestern 
border  coincides  with  the  North  Shore 
Ocean  Sanctuary.  The  southern  btmler 
coincides  with  the  seaward  Umit  of 
Commonwealth  jurisdictional  waters 
adjacent  to  the  Cape  Cod  Bay  Ocean 
Sanctuary;  and  is  also  tangential  to  the 
Cape  Cod  Ocean  Sanctuary.  The  western 
border  of  the  SteUwagen  Bank 
Sanctuary  occurs  approximately  2S 
miles  east  of  Boston,  Massachusetts. 
Apfwndix  I  to  this  Desi^iatioo 


Document  sets  forth  the  precise 
Sanctuary  boundary. 

Article  m.  Characteristics  of  the  Ajea 
That  Crfve  It  Particular  Value 

SteUwagen  Bank  is  a  gladaUy- 
deposited,  primarily  sandy  fiaature 
measuring  nearly  twrenty  miles  in 
length,  occiuring  in  a  roughly  southeast- 
to-northwest  direction  between  Cape 
Cod  and  Cape  Ann,  Massachusetts.  It  is 
located  at  the  extreme  southwestern 
comer  of  the  Gulf  of  Maine,  and  forms 
a  partial  "gateway"  to  Cape  Cod  Bay, 
situated  shoreward  and  southwest  of  the 
Bank. 

The  presence  of  the  Bank  feature 
contributes  to  a  particular  combination 
of  physical  and  oceanographic 
characteristics  which  results  in  two 
distinct  peak  productivity  periods 
annually,  when  overturn  and  mixing  of 
coastal  waters  with  nutrient-rich  wat«9 
from  deeper  strata  produce  a  complex 
system  of  overlapping  mid-water  and 
benthic  habitats.  From  the  time  of 
Colonial  settlement,  this  area  has 
supported  an  abimdant  and  vstried  array 
of  fisheries,  which  continue  to  provide 
livelihoods  for  an  active  commercial 
fleet.  Important  fisheries  include  bluefin 
tuna,  herring,  cod,  haddock,  winter  and 
summer  flounder,  silver  hake,  pollack, 
ocean  pout,  lobster,  shrimp,  suri  clam 
and  sea  scallop.  The  commercial  value 
of  fish  caught  (exclusive  of  bluefin  tiuia) 
within  Saiictuary  waters  exceeded  $15 
miUion  in  1990. 

The  biological  productivity  of  the 
Bank  also  attracts  a  seasonal  variety  of 
large  and  small  cetaceans,  several  of 
which  are  classified  as  endangered 
species.  The  SteUwagen  Bank 
environment  provides  feeding  and 
nursery  areas  of  humpback,  fin,  and 
northern  right  whales,  the  latter  being 
the  most  criticaUy-endangered  of  all 
large  cetacean  species.  The  photo- 
identification  at  SteUwagen  Bank  of  100 
or  more  individual  right  whales  from  a 
total  North  Atlantic  population 
estimated  in  1990  at  approximately  300 
to  350  indicates  the  importance  of  the 
Bank  to  this  species.  The  predictable 
seasonal  presence  of  these  and  other 
cetacean  species  has  generated  a 
growing  commercial  whale-watdi 
industry  involving  more  than  40  vessels 
(over  1.5  miUion  passengers),  and 
producing  revenues  in  excess  of  $1 7 
million  in  1988. 

A  vessel  traffic  separation  scheme 
(VTSS)  crosses  directly  over  SteUwagen 
Bank,  and  accommodates  approximately 
2,700  commercial  vessels  annually  in 
and  out  of  Boston,  Massachusetts. 
Existing  or  potential  additional  human 
activities  invoKing  the  SteUwagen  Bank 
environment  include  dredged  material 
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disposal;  sand  and  gravel  extraction; 
offshore  mariculture  development:  and 
offshore  fixed  artificial  platform 
construction. 

The  uniqueness  of  the  Stellwagen 
Bank  environment  as  well  as  its 
accessibility  draws  the  continuing 
interest  of  area  scientific  institutions, 
including  the  Center  for  Coastal  Studies, 
Cetacean  Research  Unit.  University  of 
Massachusetts,  Woods  Hole 
Oceanographic  Institution,  Marine 
Biological  Laboratory,  Manomet  Bird 
Observatory,  New  England  Aquarium. 
University  of  Rhode  Island  and  the 
National  Marine  Fisheries  Service 
(NOAA).  In  light  of  the  increasing  levels 
of  human  activities,  several  issues  such 
as:  interactions  between  marine 
mammals  and  comraercial/rsc^ational 
vessels:  immediate,  long-term  juid 
cumulative  impacts  on  mariiW 
mammals  from  whale-watcMng  vessel 
activity;  and  the  immediate,  long-term 
and  cumulative  effects  of  discharge/ 
dis{}osal  operations  on  the  Bank's 
resources  and  qualities  require 
coordinated  and  comprehensive 
monitoring  and  research. 

Article  IV.  Scope  of  Regulations 

Section  1.  Activities  Subject  to 
Regulation 

The  following  activities  are  subject  to 
regulation  under  the  Act,  including 
prohibition,  to  the  extent  necessary  and 
reasonable  to  ensure  the  protection  and 
management  of  the  conservation, 
recreational,  ecological,  historical, 
research,  educational  and  esthetic 
resources  and  qualities  of  the  area: 

a.  Discharging  or  depositing,  from 
within  the  boundary  of  the  Sanctuary, 
any  material  or  other  matter; 

D.  Discharging  or  depositing,  firom 
beyond  the  boundary  of  the  Sanctuary, 
any  material  or  other  matter; 

c.  Exploring  for,  developing  or 
producing  oil,  gas  or  minerals  [e.g.,  clay, 
stone,  sand,  gravel,  metalliferous  ores, 
nonmetalliferous  ores  or  any  other  solid 
material  or  other  matter  of  commercial 
value  ("industrial  materials")  within  the 
Sanctuaiy; 

d.  Drilling  into,  dredging  or  otherwise 
altering  the  seabed  of  the  SaiKtuary;  or 
constructing,  placing  or  abandoning  any 
structure,  material  or  other  matter  on 
the  seabed  of  the  Sanctuary: 

e.  Development  or  conduct  in  the 
Sanctuary  of  mariculture  activities; 

f.  Taking,  removing,  moving,  catching, 
collecting,  harvesting,  feeding,  inpuing, 
destroying  or  causing  the  loss  of,  or 
attempting  to  take,  remove,  move,  catch, 
collect,  harvest,  feed,  injure,  destroy  or 
cause  the  loss  of.  a  marine  mammaL 
marine  reptile,  seobird,  historical 
resource  or  other  Sanctuary  resource: 


g.  Transferring  of  petroleum-based 
products  or  materials  from  vessel-to- 
vessel,  or  "lightering",  in  the  Sanctuary; 

h.  Operation  of  a  vessel  (i.e..  water 
craft  of  any  description  capable  of  being 
used  as  a  means  of  transportation)  in  the 
Sanctuary; 

i.  Possessing  within  the  Sanctuary  a 
Sanctuary  resource  or  any  other 
resource,  regardless  of  where  taken, 
removed,  moved,  caught,  collected  or 
harvested,  that,  if  it  had  been  fbimd 
within  the  Sanctuary,  would  be  a 
Sanctuary  resource;" 

j.  Interfering  with,  obstructing, 
delaying  or  preventing  an  investigation, 
search,  seizure  or  disposition  of  seized 
pro{>erty  in  connection  with 
enforcement  of  the  Act  or  any  regulation 
or  permit  issued  under  the  Act. 

Section  2.  Emergencies 

Where  necessary  to  prevent  or 
minimize  the  destruction  of,  loss  of.  or 
injury  to  a  Sanctuary  resource  or 
quaUty:  or  minimize  the  imminent  risk 
of  such  destruction,  loss  or  injiiry.  any 
activity,  including  those  not  listed  in 
section  1  of  this  Article,  is  subject  to 
immediate  temporary  regulation, 
including  prohibition. 

Article  V.  Effect  on  Leases.  Permits. 
Licenses  and  Rights 

If  any  valid  regulation  issued  by  any 
Federal.  State  or  local  authority  of 
competent  jurisdiction,  regardless  of 
when  issued,  conflicts  with  a  Sanctuary 
regulation,  the  regulation  deemed  by  the 
Director,  Office  of  Ocean  and  Coastal 
Resource  Management,  National 
Oceanic  and  Atmospheric 
Administration,  or  his  or  her  designee  to 
be  more  protective  of  Sanctuary 
resources  and  qualities  shall  govern. 

Pursuant  to  section  304(cMl)  of  the 
Act,  16  U.S.C  1434(cKl).  no  vahd  lease, 
permit,  license,  approval  or  other 
authorization  issued  by  any  Federal. 
State  or  local  authority  of  competent 
jurisdiction,  or  any  right  of  subsistence 
use  or  access,  may  be  terminated  by  the 
Secretary  of  Commerce,  or  his  m  her 
designee,  a&  a  result  of  this  designation, 
or  as  a  result  of  any  Sanctuary 
regulation,  if  such  authorization  or  right 
was  in  existence  on  the  effective  date  of 
this  designation.  However,  the  Secretary 
of  Commerce,  or  designee,  may  regulate 
the  exercise  (including,  but  not  limited 
to.  the  imposition  of  terms  and 
conditions)  of  such  authorization  or 
right  consistmit  with  the  purpose  for 
which  the  Sanctuary  is  designated. 

In  no  event  may  the  Secretary  or 
designee  issue  a  permit  authorizing,  or 
otherwise  approving:  (1)  The 
exploration  for.  development  of.  or 
production  of  ifidustrial'^materials 


within  the  Sanctuaiy:  or  (2)  the  disposal 
of  dredged  material  within  the 
Sanctuary  (except  by  a  certiBcation, 
pursuant  to  section  940.10.  of  valid 
authorizations  in  existence  on  the 
effiactive  date  of  Sanctxiary  designation). 
Any  purported  authorizations  issued  by 
other  authorities  after  the  effective  date 
of  Sanctuaiy  designation  for  any  of 
these  activities  within  the  Sanctuary 
shall  be  invalid. 

Article  VI.  Alteration  of  this  Designation 

The  terms  of  designation,  as  defined 
under  section  304(a)  of  the  Act.  may  be 
modified  only  by  the  procedures 
outhned  in  section  304(b)  of  the 
MPRSA,  including  public  hearings, 
consultation  with  interested  Federal. 
State  and  local  agencies,  review  by  the 
appropriate  Congressional  conunittees, 
and  Governor  of  the  Commonwealth  of 
Massachusetts,  and  approval  by  the 
Secretary  of  Commerce  or  designee. 
End  of  Desigaation  Docimient 

m.  Siunmary  of  the  Final  Management 
Plan 

The  FEIS/MP  for  the  Stellwagen  Bank 
National  Marine  Sanctuary  recognizes 
the  need  for  a  balanoed  approach  to 
management  which  reflects  the 
multiple-use  character  of  the  area  as 
well  as  the  paramount  need  to  protect 
its  resources  and  qualities.  The  MP 
guides  management  of  the  Sanctuary 
during  the  first  five  years  of  operation. 
In  describing  the  Sanctuary's  location, 
resources  and  uses,  the  MP  discusses 
programs  for  resource  protection, 
research,  and  edtication/interpretation 
and  details  agency  administrative  roles 
and  responsibilities. 

Resource  Protection 

The  highest  priority  management  goal 
is  to  protect  the  marine  environment, 
resources  and  qualities  of  the  Sanctuary. 
The  specific  objectives  of  this  goal  are 
to: 

(1)  Coordinate  policies  and 
procedures  among  the  agencies  sharing 
responsibilities  for  resoiux»  protection 
and  management; 

(2)  Encourage  participation  by 
interested  agencies  and  organizations  in 
the  development  of  procedures  to 
address  specific  management  concerns 
[e.g..  monitoring  and  emergency- 
response  programs): 

(3)  Develop  an  effective  and 
coordinated  program  for  the 
enforcement  of  Sanctuary  regulaticas: 

(4)  Enforce  Sanctuary  regulations  in 
addition  to  other  regulations  already  in 
plaoe: 

(5)  Promote  public  awareness  ot  and 
voluntary  compliance  with.  Sanctuary 
regulations  and  objectives,  through 
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educationaiyinterpretive  programs 
stressing  resource  sensitivity  and  wise 
use; 

(6)  Ensure  that  Sanctuary  water 
quality  is  maintained  at  a  level 
consonant  with  Sanctuary  designation; 

(7)  Establish  mechanisms  for 
coordination  among  all  agencies 
participating  in  Sanctuary  management; 

(8)  Ensure  the  incorporation  of 
research  results  and  scientific  data  into 
effective  resource  protection  strategies; 
and 

(9)  Reduce  threats  to  Sanctuary 
resources  and  qualities. 

Pesearch  Program 

Effective  management  of  the 
Sanctuary  requires  the  initiation  of  a 
Sanctuary  research  program  that 
addresses  management  issues.  The 
Sanctuary  research  program  will  be 
directed  at  improving  knowledge  of  the 
Stellwagen  Bank  area  environment, 
resources  and  qualities,  and  to  resolving 
specific  management  problems,  some  of 
which  may  involve  resources  common 
to  both  the  Bank  and  to  surrounding 
areas.  Research  results  will  be  used  in 
interpretive  programs  for  visitors  and 
others  interested  in  the  Sanctuary,  as 
well  as  for  protection  and  management 
of  resources  and  qualities.  To  avoid 
duplication  of  e^ort  and  achieve 
maximiun  benefits  firom  the  research, 
NOAA  will  coordinate  its  research 
efforts  with  those  of  other  agencies  and 
organizations. 

Specific  objectives  of  the  research 
program  are  to: 

(1)  Establish  a  framework  and 
procedures  for  administering  research  to 
ensure  that  research  projects  are 
responsive  to  management  of  the 
Sanctuary; 

(2)  Incorporate  research  results  into 
the  interpretive/education  program  in 
formats  useful  to  the  general  public; 

(3)  Focus  and  coordinate  data 
collection  efforts  on  the  physical, 
chemical,  geological  and  biological 
oceanography  of  the  Sanctuary; 

(4)  Encourage  studies  that  integrate 
research  from  the  variety  of  coastal 
habitats  with  nearshore  and  open  ocean 
processes; 

(5)  Initiate  a  monitoring  program  to 
assess  environmental  changes  as  they 
occur  due  to  natural  and  human 
processes; 

(6)  Identify  the  range  of  effects  on  the 
environment  that  would  result  from 
predicted  changes  in  human  activity  or 
natural  phenomena;  and 

(7)  Encourage  information  exchange 
among  all  organizations  and  agencies 
conducting  management-related 
research  in  the  Sanctuary  to  promote 
more  informed  management. 


Education  Program 

The  goal  of  the  Sanctuary's  education 
programs  is  to  improve  pubhc 
awareness,  understanding  and 
appreciation  of  the  value  of  the 
Sanctuary  and  the  need  to  protect  its 
resources  and  qualities. 

Management  objectives  designed  to 
meet  this  goal  are  to: 

(1)  Provide  the  public  with 
information  on  the  Sanctuary  and  its 
goals  and  objectives,  with  an  emphasis 
on  the  need  to  use  Sanctuary  resources 
and  qualities  wisely  to  ensure  their 
long-term  viability; 

(2)  Broaden  support  for  Sanctuary 
management  by  oflTering  public 
programs  suited  to  visitors  with  a 
diverse  range  of  interests; 

(3)  Provide  for  public  involvement  by 
encouraging  feedback  on  the 
effectiveness  of  education  programs, 
collaboration  with  Sanctuary 
management  staff  in  extensions  and 
outreach  programs,  and  participation  in 
other  volunteer  programs;  and 

(4)  Collaborate  with  other 
organizations  to  provide  educational 
services  complementary  to  the 
Sanctuary  program. 

Visitor  Use 


The  Sanctuary  Program's  goal  for 
visitor  management  is  to  facilitate,  to 
the  extent  compatible  with  the  primary 
objective  of  resource  protection,  public 
and  private  uses  of  Sanctuary  resources 
which  are  not  prohibited  pursuant  to 
other  authorities. 

Specific  management  objectives  are 
to: 

(1)  Provide  relevant  information  about 
Sanctuary  regulations,  use  policies  and 
standards; 

(2)  Collaborate  with  public  and 
private  organizations  in  promoting 
compatible  uses  of  the  Sanctuary; 

(3)  Encourage  the  public  using  the 
Sanctuary  to  respect  sensitive  Sanctuary 
resources  and  qualities;  and 

(4)  Monitor  and  assess  the  levels  of 
use  to  identify  and  control  potential 
degradation  of  resources  and  qualities, 
and  to  minimize  potential  user  conflicts. 

The  Sanctuary  will  be  managed 
initially  by  NOAA  Sanctuaries  and 
Reserves  Division  staff  located  in 
Plymouth.  Massachusetts.  Pursuant  to 
Public  Law  102-587.  NOAA  will  also 
consider  establishment  of  a  Sanctuary 
satellite  office  in  Provincetown, 
Gloucester,  or  Hull,  Massachusetts. 

IV.  Summary  of  Regulations 

The  regulations  set  forth  the  boundary 
of  the  Sanctuary;  prohibit  a  relatively 
narrow  range  of  activities;  establish 
procedures  for  applying  for  National 


Marine  Sanctuary  permits  to  conduct 
prohibited  activities;  establish 
certification  procedures  for  existing 
leases,  licenses,  permits,  approvals, 
other  authorizations  or  rights 
authorizing  the  conduct  of  a  prohibited 
activity;  establish  notification  and 
review  procedures  for  applications  for 
leases,  licenses,  permits,  approvals  or 
other  authorizations  to  conduct  a 
prohibited  activity;  set  forth  the 
maximum  per-day  penalties  for 
violating  Sanctuary  regulations;  and 
establish  procedures  for  administrative 
appeals. 

Specifically,  the  regulations  add  a 
new  part  940  to  title  15,  Code  of  Federal 
Regulations. 

Section  940.1  sets  forth  as  the  purpose 
of  the  regulations  to  implement  the 
designation  of  the  Stellwagen  Bank 
National  Marine  Sanctuary  by  regulating 
activities  affecting  the  Sanctuary, 
consistent  with  the  terms  of  that 
designation  in  order  to  protect  and 
manage  the  conservation,  ecological, 
recreational,  research,  educational, 
historical  and  esthetic  resources  and 
qualities  of  the  area. 

Section  940.2  and  appendix  1 
following  §940.12  set  forth  the 
boundary  of  the  Sanctuary. 

Section  940.3  defines  various  terms 
uses  in  the  regulations.  Others  terms 
appearing  in  the  regulations  are  defined 
at  15  CFR  922.2  and/or  in  the  MPRSA. 

Section  940.4  allows  all  activities 
except  those  prohibited  by  §  940.5  to  be 
undertaken  subject  to  the  requirements 
of  any  emergency  regulation 
promulgated  pursuant  to  §  940.6,  subject 
to  all  prohibitions,  restrictions  and 
conditions  validly  imposed  by  any  other 
authority  of  competent  jurisdiction,  and 
subject  to  the  liability  established  by 
section  312  of  the  Act. 

Section  940.5  prohibits  a  variety  of 
activities  and  thus  makes  it  unlawful  for 
any  person  to  conduct  them  or  cause 
them  to  be  conducted.  However,  any  of 
the  prohibited  activities  except  for  the 
exploration  for,  development  of,  or 
production  of  industrial  materials 
within  the  Sanctuary;  and  the  disposal 
of  dredged  material  within  the 
Sanctuary  (except  by  a  certification, 
pursuant  to  §  940.10,  of  valid 
authorizations  in  existence  on  the 
effective  date  of  Sanctuary  designation), 
could  be  conducted  lawfully  if  one  of 
the  following  four  situations  applies. 

(1)  The  activity  is  necessary  to 
respond  to  an  emergency  threatening 
life,  property  or  the  environment; 
authorized  by  a  National  Marine 
Sanctuary  permit  issued  under  §  940.9; 
or  authorized  by  a  Special  Use  permit 
issued  under  section  310  of  the  Act. 
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(2)  With  regard  to  the  Department  of 
Defense  activities:  The  activity  is 
exempted  after  consultation  between  the 
Director  of  the  Office  of  Ocean  and 
Coastal  Resource  Management  or 
designee  and  the  Departm«it  of 
Defense.  The  regulations  require  that  the 
Department  of  Defense  carry  out  its 
activities  in  a  manner  that  avoids  to  the 
maximum  extend  practicable  any 
adverse  impact  on  Sanctuary  resources 
and  qualities  and  that  the  Department  of 
Defense,  in  the  event  of  threatened  or 
actual  destruction  of.  loss  of.  or  injuiy 
to  a  Sanctuary  resource  or  quality 
resulting  from  an  untoward  incident, 
including  but  not  limited  to  spills  and 
groundings,  caused  by  it.  promptly 
coordinate  with  the  Director  or  designee 
for  the  purpose  of  taking  appropriate 
actions  to  respond  to  and  mitigate  the 
harm  and.  if  possible,  restore  or  replace 
the  Sanctuary  resource  or  quality.  The 
final  regulation  regarding  Department  of 
Defense  activities  differs  from  the 
proposed  regulation  principally  by: 

(i)  Adding  the  requirement  to  avoid  to 
the  maximum  extent  practicable  any 
adverse  impacts;  and 

(ii)  Adding  the  requirement  of  prompt 
coordination,  in  the  event  of  an 
untoward  incident,  for  the  purpose  of 
takingappropriate  actions. 

(3)  The  activity  is  authorized  by  a 
certification  by  the  Director  or  designee 
under  §  940.10  of  a  valid  lease,  permit, 
license  or  other  authorization  issued  by 
any  Federal,  State  or  local  authority  of 
competent  jurisdiction  and  in  existence 
on  (or  conducted  pursuant  to  any  valid 
right  of  subsistence  use  or  access  in 
existence  on)  the  effiective  date  of  this 
designation,  subject  to  complying  with 
any  terms  and  conditions  imposed  by 
the  Director  or  designee  as  he  or  she 
deems  necessary  to  achieve  the 
purposes  for  the  Sanctuary  was 
designated. 

(4)  The  activity  is  authorized  by  a 
valid  lease,  permit,  license,  approval  or 
other  authorization  issued  by  any 
Federal,  State  or  local  authority  of 
competent  jurisdiction  al^er  the  effective 
date  of  Sanctuary  designation,  provided 
that  the  Director  or  designee  was 
notified  of  the  application  in  accordance 
with  the  requirements  of  §  940.11.  the 
applicant  complies  with  the 
requirements  of  §  940.11,  the  Director  or 
designee  notifies  the  applicant  and 
authorizing  agency  that  he  or  she  does 
not  object  to  issuance  of  the 
authorization,  and  the  applicant 
complies  udth  any  terms  and  conditions 
the  Director  or  designee  deems 
necessary  to  protect  Sanctuary  resources 
and  qualities. 

The  First  activity  prohibited  is 
discharging  or  depositing,  from  within 


the  Sanctuary,  any  material  or  other 
mater  except 

(1)  Fish,  fish  parts,  chumming 
materials  or  bait  used  in  or  resulting 
irom  traditional  fishing  o(>erations  in 
the  Sanctuary: 

(2)  Biodegradable  effluent  incidental 
to  vessel  use  and  generated  by  marine 
sanitation  devices  approved  in 
accordance  with  section  312  of  the 
Federal  Water  Pollution  Control  Act  as 
amended.  (FWPCA).  33  U.S.C  1322  ef 
sea.; 

(3)  Water  generated  by  routine  vessel 
operations  (e.g.,  cooling  water,  deck 
wash  do%vn  and  graywater  as  defined  by 
section  312  of  the  FWPCA)  excluding 
oily  wastes  from  bilge  pumping:  and 

(4)  Engine  exhaust. 

Th<>  prohibition  is  necessary  in  order 
to  protect  the  Sanctuary  resources  and 
qualities  from  the  effects  of  pollutants 
discharged  or  deposited  into  the 
Sanctuary,  including,  but  not  limited  to, 
the  eHiects  of  incineration  activities 
occurring  from  onboard  vessels. 

The  second  activity  prohibited  is 
discharging  or  depositing  from  beyond 
the  boundary  of  the  Sanctuary,  any 
material  or  other  matter,  except  for  the 
exclusions  discussed  above  for  the  first 
prohibited  activity,  that  subsequently 
enter  the  Sanctuary  and  injure  a 
Sanctuary  resources  or  quality.  The 
intent  of  this  prohibition  is  to  protect 
the  Sanctuary  resources  and  quaUties 
fit}m  the  harmful  effects  of  discharged 
or  deposited  pollutants. 

The  third  activity  prohibited  in 
exploring  for,  developing  or  producing 
industrial  materials  in  the  Sanctuary. 
This  prohibition  is  necessary  to  preserve 
the  physical  structiue  of  the  Bank 
feature,  which  is  causal  is  providing 
seasonal  upwelling  events  supporting 
the  Bank  system's  biological 
productivity.  The  prohibition 
additionally  will  prevent  the  negative 
effects  of  physical  and  possible 
chemical  disturbances  associated  with 
extraction  activities,  e.g.,  destruction  of 
benthic  biota;  resuspension  of  fine 
sediments;  interference  with  filtering, 
feeding  and  respiratory  functions  of 
marine  organisms;  loss  of  food  sources 
and  habitats;  and  lowered 
photosynthesis  and  oxygen  levels. 

The  fourth  activity  prohibited  is 
drilling  into,  dredging  or  otherwise 
altering  the  seabed  of  the  Sanctuary;  or 
constructing,  placing  or  abandoning  any 
structure,  material  or  other  matter  on 
the  seabed  of  the  Sanctuary,  except  as 
incidentally  resulting  from: 

(1)  Anchoring  vessels; 

(2)  Traditional  fishing  operations;  or 

(3)  Installation  of  navigation  aids. 
The  intent  of  this  prohibition  is  to 

protect  the  resources  and  qualities  of  the 


Sanctuary  from  the  harmful  effects  of 
activities  such  as,  but  not  limited  to, 
archaeological  excavations,  drilling  into 
the  seabed,  strip  mining,  laying  or 
placing  of  pipelines  or  cables,  and 
offshore  commercial  development, 
which  may  disrupt  and/or  destroy 
sensitive  marine  benthic  habitats, 
invertebrate  populations,  fish  habitats, 
and  marine  mammal  feeding  areas. 

The  fifth  activity  prohibited  is 
moving,  removing  or  injuring,  or 
attempting  to  move,  remove  or  injure,  a 
Sanctuary  historical  resource.  Historical 
resources  in  the  marine  environment  are 
fragile,  finite  and  non-renewable.  This 
prohibition  is  designed  to  protect  these 
resources  so  that  they  may  be 
researched  and  information  about  their 
contents  and  t^'pe  made  available  for  the 
benefit  of  the  public.  This  prohibition 
does  not  apply  to  moving,  removing  or 
injury  resulting  incidentally  frt>m 
traditional  fishing  operations. 

The  sixth  activity  prohibited  is  taking 
any  marine  reptile,  marine  mammal  or 
seabird  in  or  above  the  Sanctuary, 
except  as  permitted  by  the  Marine 
Mammal  Protection  Act,  as  amended, 
(MMPA).  16  U.S.C.  1361  et  seq..  the 
Endangered  Species  Act,  as  amended 
(ESA),  16  U.SXI  1531  et  $eq.,  and  the 
Migratory  Bird  Treaty  Act,  as  amended, 
(MBTA),  16  U.S.C.  703  et  seq.  The  term 
"taking"  includes  all  forms  of 
harassment.  The  MMPA,  ESA  and 
MBTA  prohibit  the  taking  of  species 
protected  under  those  Acts.  The 
prohibition  overlaps  with  the  MMPA. 
ESA  and  MBTA  but  also  extends 
protection  for  Sanctuary  resources  on  an 
environmentally  holistic  basis  and 
provides  a  greater  deterrent  with  civil 
penalties  of  up  to  $100,000  per  taking. 
The  prohibition  covers  all  marine 
mammals,  marine  reptiles  and  seabirds 
in  or  above  the  Sanctuary. 

The  seventh  activity  prohibited  is 
lightering,  or  the  at-sea  transfer  of 
petroleum  products  from  one  vessel  to 
another,  in  the  Sanctuary.  The  intent  of 
this  prohibition  is  to  protect  Sanctuary 
resources  and  qualities  fitun  the  adverse 
effects  of  spillage  which  may  occur. 
particularly  in  the  absence  of  any  direct 
monitoring  of  lightering  activities. 

Both  the  eighth  and  ninth 
prohibitions  are  intended  to  facilitate 
«iforcement  actions  for  violations  of 
Sanctuary  regulations.  The  eighth 
prohibition  is  the  possession  within  the 
Sanctuary  of  any  historical  resource, 
marine  mammal,  marine  reptile  or 
seabird,  regardless  of  where  the  resource 
was  taken,  except  when  taken  in 
compliance  with  the  ESA,  MMPA  and 
MBTA.  The  ninth  prohibition  is 
interfiering  with,  obstructing,  delaying  or 
preventing  investi^tioas,  seaiches, 
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seizures  or  disposition  of  seized 
property  in  connection  with 
enforcement  of  the  Act  or  any  regulation 
orjpermit  issued  under  the  Act. 

Section  940.6  authorizes  the 
regulation,  including  prohibition,  on  a 
temporary  basis  of  any  activity  where 
necessary  to  prevent  or  minimize  the 
destruction  of,  loss  of,  or  injury  to  a 
Sanctuary  resource  or  quality,  or 
minimize  the  imminent  risk  of  such 
destruction,  loss  or  injury. 

Section  940.7  sets  forth  the  maximum 
statutory  civil  penalty  for  violating  a 
regulation — $100,000.  Each  day  of  a 
continuing  violation  constitutes  a 
separate  violation. 

Section  940.8  repeats  the  provision  in 
section  312  of  the  Act  that  any  person 
who  destroys,  causes  the  loss  oi,  or 
injures  any  Sanctuary  resource  is  liable 
to  the  United  States  for  response  costs 
and  damages  resulting  from  such 
destruction,  loss  or  injury,  and  any 
vessel  used  to  destroy,  cause  the  loss  of, 
or  injxire  any  Sanctuary  resource  is 
liable  in  rem  to  the  United  States  for 
response  costs  and  damages  resulting 
from  such  destruction,  loss  or  injury. 
The  purpose  of  §§  940.7  and  940.8  is  to 
notify  the  public  of  the  liability  for 
violating  a  Sanctuary  regulation  or  the 
Act. 

Regulations  setting  forth  the 
procedures  governing  administrative 
proceedings  for  assessment  of  civil 
penalties,  permit  sanctions  and  denials 
for  enforcement  reasons,  issuance  and 
use  of  written  warnings,  and  release  or 
forfeiture  of  seized  property  appear  at 
15  CFR  part  904. 

Section  940.9  sets  forth  the 
procedures  for  applying  for  a  National 
Marine  Sanctuary  permit  to  conduct  a 
prohibited  activity  and  the  criteria 
governing  the  issuance,  denial, 
amendment,  suspension  and  revocation 
of  such  permits.  A  permit  may  be 
granted  by  the  Director  of  the  Office  for 
Ocean  and  Coastal  Resource 
Management  or  designee  if  he  or  she 
finds  that  the  activity  will  have  only 
negligible  short-term  adverse  effects  on 
Sanctuary  resources  and  qualities  and 
will:  Further  research  related  to 
Sanctuary  resources;  further  the 
educational,  natiiral  or  historical 
resource  value  of  the  Sanctuary  further 
salvage  or  recovery  operations  in  or  near 
the  Sanctuary  in  connection  with  a 
recent  air  or  marine  casualty:  or  assist 
in  the  management  of  the  Sanctuary.  In 
deciding  whether  to  issue  a  permit,  the 
Director  or  designee  is  required  to 
consider  such  factors  as  the  professional 
qualifications  and  financial  ability  of 
the  applicant  as  related  to  the  proposed 
activity,  the  duration  of  the  activity  and 
the  duration  of  its  ejects,  the 


appropriateness  of  the  methods  and 

firocedures  proposed  by  the  applicant 
or  the  conduct  of  the  activity,  the 
extent  to  which  the  conduct  of  the 
activity  may  diminish  or  enhance 
Sanctuary  resources  and  qualities,  the 
cumulative  effects  of  the  activity,  and 
the  end  value  of  the  activity.  In 
addition,  the  Director  or  designee  is 
authorized  to  consider  any  other  factors 
he  or  she  deems  appropriate. 

Section  940.10  sets  forth  procedures 
for  requesting  certification  of  leases, 
licenses,  permits,  approvals,  other 
authorizations  or  rights  in  existence  on 
the  date  of  Sanctuary  designation 
authorizing  the  conduct  of  an  activity 
prohibited  imder  paragraphs  (a)(l)-(2) 
and  (4H8)  of  §  940.5.  Pursuant  to 
paragraph  (f)  of  §  940.5.  the  prohibitions 
in  paragraphs  (a)(l)-(2)  and  (4H8)  of 
§  940.5  do  not  apply  to  any  activity 
authorized  by  a  valid  lease,  permit, 
license,  approval  or  other  authorization 
in  existence  on  the  effective  date  of 
Sanctuary  designation  and  issued  by 
any  Federal,  State  or  local  authority  of 
competent  jurisdiction,  or  by  any  valid 
right  of  subsistence  use  or  access  in 
existence  on  the  effective  date  of 
Sanctuary  designation,  provided  that 
the  holder  of  such  authorization  or  right 
complies  with  the  requirements  of 
§  940.10  [e.g.,  notifies  the  Director  or 
designee  of  the  existence  of.  requests 
certification  of,  and  provides  requested 
information  regarding  such 
authorization  or  right)  and  complies 
with  any  terms  and  conditions  on  the 
exercise  of  such  authorization  or  right 
imposed  as  a  condition  of  certification 
by  the  Director  or  designee  as  he  or  she 
deems  necessary  to  achieve  the 
purposes  for  which  the  Sanctuary  was 
designated. 

Section  940.10  allows  the  holder  90 
days  from  the  effective  date  of 
Sanctuary  regulations  to  request 
certification.  The  holder  is  allowed  to 
conduct  the  activity  without  being  in 
violation  of  paragraphs  (a)(l)-{2)  and 
(4)-(8)  of  §  940.5  pending  final  agency 
action  on  his  or  her  certification  request, 
provided  the  holder  has  complied  with 
all  requirements  of  §  940.10. 

Section  940.10  also  allows  the 
Director  or  designee  to  request 
additional  information  from  the  holder 
and  to  seek  the  views  of  other  persons. 

As  a  condition  of  certification,  the 
Director  or  designee  will  impose  such 
terms  and  conditions  on  the  exercise  of 
such  lease,  permit,  license,  approval, 
other  authorization  or  right  as  he  or  she 
deems  necessary  to  achieve  the 
purposes  for  which  the  Sanctuary  was 
designated.  This  is  consistent  with  the 
Secretary's  authority  under  section 
304(c)(2)  of  the  Act. 


The  holder  may  appeal  any  action 
conditioning,  amending,  suspending  or 
revoking  any  certification  in  accordance 
with  the  procedures  set  forth  in 
§940.12. 

Any  amendment,  renewal  or 
extension  not  in  existence  as  of  the  date 
of  Sanctuary  regulations  of  a  lease, 
permit,  license,  approval,  other 
authorization  or  right  is  subject  to  the 
provisions  of  §940.11. 

Section  940.11  states  that  consistent 
with  paragraph  (g)  of  §940.5.  the 
prohibitions  of  paragraphs  (a)(l)-(2)  and 
(4)-(8)  of  §  940.5  do  not  apply  to  any 
activity  authorized  by  any  valid  lease, 
permit,  license,  approval  or  other 
authorization  issued  after  the  effective 
date  of  Sanctuary  designation  by  any 
Federal,  State  or  local  authority  of 
competent  jxuisdiction,  provided  that 
the  applicant  notifies  the  Director  or 
designee  of  the  application  for  such 
authorization  within  15  days  of  the  date 
of  filing  of  the  application  or  of  the 
effective  date  of  Sanctuary  regulations, 
whichever  is  later,  that  the  applicant  is 
in  compliance  with  the  other  provisions 
of  §  940.1 1 .  that  the  Director  or  designee 
notifies  the  applicant  and  authorizing 
agency  that  he  or  she  does  not  object  to 
issuance  of  the  authorization,  and  that 
the  applicant  complies  with  any  terms 
and  conditions  the  Director  or  designee 
deems  necessary  to  protect  Sanctuary 
resources  and  qualities. 

Section  940.11  allows  the  Director  or 
designee  to  request  additional 
information  from  the  applicant  and  to 
seek  the  views  of  other  persons. 

The  applicant  may  appeal  any 
objection  by,  or  terms  or  conditions 
imposed  by,  the  Director  or  designee  to 
the  Assistant  Administrator  or  designee 
in  accordance  with  the  procedures  set 
forth  in  §940.12. 

An  application  for  an  amendment  to, 
an  extension  of.  or  a  renewal  of  an 
authorization  is  also  subject  to  the 
provisions  of  §  940.12. 

Section  940.12  sets  forth  procedures 
for  appeahng  to  the  Assistant 
Administrator  or  designee  actions  of  the 
Director  or  designee  with  respect  to: 

(1)  The  granting,  conditionmg, 
amendment,  denial,  suspension  or 
revocation  of  a  National  Marine 
Sanctuary  permit  under  section  940.9  or 
a  Special  Use  permit  under  Section  310 
of  the  Act; 

(2)  The  granting,  denial,  conditioning, 
amendment,  suspension  of  revocation  of 
a  certification  under  section  940.10;  or 

(3)  The  objection  to  issuance  or  the 
imposition  of  terms  and  conditions 
under  section  940.11. 

Prior  to  conditioning  the  exercise  of 
existing  leases,  permits,  Ucenses, 
approvals,  other  authorizations  or 


Federal  Register  /  Vol.  58.  No.  200  /  Tuesday.  October  19.  1993  /  Rules  and  Regulations      53877 


rights,  or  conditioning  or  objecting  to 
proposed  authorizations.  NOAA  intends 
to  consult  with  relevant  issuing  agencies 
a$  well  as  owners,  holders  or 
applications.  NOAA's  policy  is  to 
encourage  best  available  management 
practices  for  the  Sanctuary. 

V.  Miscellaneous  Rulemaking  ' 
Re<]uirement$ 

Regulatory  Flexibility  Act 

The  regulations  in  this  notice  allow 
all  activities  to  be  conducted  in  the 
Sanctuary  ether  than  a  relatively  narrow 
range  of  prohibited  activities.  The 
procedures  in  these  regulations  for 
apblying  for  National  Marine  Sanctuary 
permits  to  conduct  prohibited  activities, 
ftjij  requesting  certifications  for  pre- 
existing leases,  licenses,  permits, 
approvals,  other  authorizations  or  rights 
ai^lhorizing  the  conduct  of  a  prohibited 
activity,  and  for  notifying  NOAA  of 
applications  for  leases,  licenses, 
permits,  approvals  or  other 
authorizations  to  conduct  a  prohibited 
acttivity  will  all  act  to  lessen  any  adverse 
ea<inomic  effect  on  small  entities.  The 
rej^lations,  in  total,  will  not  have  a 
sipiificant  economic  impact  on  a 
substantial  number  of  small  entities, 
and  when  they  were  proposed  the 
General  Counsel  of  the  E)epartment  of 
Commerce  so  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  As  a  result, 
nihher  an  initial  nor  final  Regulatory 
Flexibility  Analysis  was  prepared. 

Paperwork  Reduction  Act 

This  rule  contains  collection  of 
-information  requirements  subject  to  the 
req[uirements  of  the  Paperwork 
Reduction  Act  (Pub.  L.  9&-511).  The 
collection  of  information  requirements 
contained  in  the  rule  have  been 
reiiewed  by  the  Office  of  Management 
and  Budget  (OMB)  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
and  have  been  approved  under  OMB 
Control  No.  0648-0141.  Comments  from 
thp  public  on  the  collection  of 
information  requirements  contained  in 
thU  rule  are  invited  and  should  be 
addressed  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  (Attn:  Desk  Officer  for  NOAA) 
anid  to  Richard  Roberts,  room  305,  6010 
Ej^utive  Boulevard,  Rockville,  MD 
201852. 

£AJecuf;ve  Order  12612 

h  Federalism  Assessment  (FA)  was 
prepared  for  the  proposed  designation, 
dreft  management  plan  and  proposed 
implementing  regulations.  The  FA 
concluded  that  all  were  fully  consistent 


with  the  principles,  criteria  and 
requirements  set  forth  in  sections  2 
through  5  of  Executive  Order  12612. 
Federalism  Considerations  in  Policy 
Formulation  and  Implementation  (52  FR 
41685.  Oct.  26.  1987).  Copies  of  the  FA 
are  available  upon  request  to  the  Office 
of  Ocean  and  Coastal  Resource 
Management  at  the  address  listed  above. 

National  Environmental  Policy  Act 

In  accordance  with  section  304(a)(2) 
of  the  Act  (16  U.S.C.  1434(a)(2))  and  the 
provisions  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4 32 1-43 70(a)).  a  DEIS/MP  was 
prepared  for  the  designation  and  the 
proposed  regulations.  As  required  by 
section  304(a)(2)  of  the  Act.  the  DEIS/ 
MP  included  the  resource  assessment 
report  required  by  section  303(b)(3)  of 
the  Act  (16  U.S.C.  1433(b)(3)),  maps 
depicting  the  boundary  ahematives  of 
the  area  proposed  to  be  designated,  and 
the  existing  and  potential  uses  and 
resources  of  the  area.  Copies  of  the 
DEIS/MP  were  made  available  for  public 
review  on  February  8. 1991,  with 
comments  due  on  April  9,  1991.  Public 
hearings  were  held  in  Portsmouth,  New 
Hampshire.  Gloucester.  Massachusetts. 
Duxbury,  Massachusetts.  Provincetown, 
Massachusetts,  and  Washington,  DC 
between  March  11  and  18, 1992.  All 
comments  were  reviewed  and,  where 
appropriate,  incorporated  into  the  FEIS/ 
MP  and  these  regulations.  Copies  of  the 
FEIS/MP  are  available  upon  request  (see 
address  section). 

Executive  Order  12630 

This  rule  does  not  have  takings 
implications  within  the  meaning  of 
Executive  Order  12630  suHicient  to 
require  preparation  of  a  Takings 
Implications  Assessment  under  that 
order.  This  rule  would  not  appear  to 
have  an  effect  on  private  property 
sufficiently  severe  as  effectively  to  deny 
economically  viable  use  of  any  distinct 
legally  potential  property  interest  to  its 
owner  or  to  have  the  effect  of,  or  result 
in,  a  permanent  or  temporary  physical 
occupation,  invasion,  or  deprivation. 
While  the  prohibition  on  the 
exploration,  development  and 
production  of  industrial  materials  from 
the  Sanctuary  might  have  a  takings 
implication  if  it  abrogated  an  existing 
lease  for  extraction  of  such  material 
within  the  Sanctuary  or  an  approval  of 
an  exploration  or  development  and 
production  plan,  no  leases  related  to 
industrial  materials  exploration, 
development  or  production  have  been 
sold  for  tracts  within  the  Sanctuary  and 
no  exploration  or  production  and 
development  plans  hcive  been  filed  or 
approved. 


(Federal  Domestic  Assistance  Catalog 
Nunit)er  11.429  Marine  Sanctuary  Program) 

List  of  Subjects  inlS  CFR  Part  940 

Administrative  practice  and 
procedul^.  Coastal  zone.  Education, 
environmental  protection.  Marine 
resources.  Natural  resources.  Penalties, 
Recreation  and  recreation  areas. 
Reporting  and  recordkeeping 
requirements.  Research. 

Dated;  October  8, 1993. 
W.  Stanley  Wilson, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 

Accordingly,  for  the  reasons  set  forth 
above,  15  CFR  chapter  IX  is  amended  as 
set  forth  below. 

A  new  part  940  is  added  to 
subchapter  B  to  read  as  follows: 

PART  940— STELLWAGEN  BANK 
NATIONAL  MARINE  SANCTUARY 

Sec 

940.1  Purpose.  - 

940.2  Boundary-. 

940.3  Definitions. 

940  4    Allowed  artivities. 

940.5  Prohibited  activities. 

940.6  Emergency  regulations. 

940.7  Penalties  for  violations  of  regulations. 

940.8  Response  costs  and  damages. 

940.9  National  Marine  Sanctuary  permits — 
application  procedures  and  issuance 
criteria. 

940.10  Certification  of  pre-existing  leases, 
licenses,  permits,  approvals,  other 
authorizations  or  rights  to  conduct  a 
prohibited  activity. 

940.11  Notification  and  review  of 
applications  for  leases,  licenses,  permits, 
approvals  or  other  authorizations  to 
conduct  a  prohibited  activity. 

940.12  Appeals  of  administrative  action. 

Appendix  I  to  Part  940 — Stellwagen  Bank 
National  Marine  Sanctuary  Boundary 
Coordinates 

Authority:  16  U.S.C.  1431  etseq 

$940.1    Purpose. 

The  purpose  of  the  regulations  in  this 
Part  is  to  implement  the  designation  of 
the  Stellwagen  Bank  National  Marine 
Sanctuary  by  regulating  activities 
affecting  the  Sanctuary  consi-stent  with 
the  terms  of  that  designation  in  order  to 
protect  and  manage  the  conservation, 
ecological,  recreational,  research, 
educational,  historical  and  esthetic 
resources  and  qualities  of  the  area. 

§  940.2    Boundary. 

The  Stellwagen  Bank  National  Marine 
Sanctuary  consists  of  an  area  of 
approximately  638  square  nautical  miles 
of  Federal  marine  waters  and  the 
submerged  lands  thereunder,  over  and 
around  Stellwagen  Bank  and  other 
submerged  features  off  the  coast  of 
Massachusetts.  The  boundary 
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encompasses  the  entirety  of  Stellwagen 
Bank:  Tillies  Bank,  to  the  northeast  of 
Stellwagen  Bank;  and  portions  of 
Jeffreys  Ledge,  to  the  north  of 
Stellwagen  Bank.  The  Sanctuary 
boundary  is  identified  by  the  following 
coordinates,  indicating  the  most 
northeast,  southeast,  southwest,  west- 
northwest,  and  north-northwest  points: 
42''45'59.83*'  N  x  70M3'01.77"  W  (NE); 
42^0535.51''  N  X  70'02'08.14"  VV  (SE); 
42=0744.89"  N  X  70°28'15.44"  W;  (SW); 
42''32'53.52  '  N  x  70*35'52.38"  W 
(\VNW);  and  42»39'04.08"  N  x 
7Q''30'11.29 "  W  (NNW).  The  western 
border  is  formed  by  a  straight  line 
connecting  the  most  southwest  aiKl  the 
west-nortLwest  points  of  the  Sanctuary. 
At  the  most  west-northwest  point,  the 
Sanctuary  border  follows  a  line 
contiguous  with  the  three-mile 
furisdictional  boundary  of 
Massachusetts  to  the  most  north- 
northwest  point.  From  this  p>oint.  the 
northern  border  is  formed  by  a  straight 
line  connecting  the  most  north- 
northwest  point  and  the  most  northeast 
point.  The  eastern  border  is  formed  by 
a  straight  line  connecting  the  most 
northeast  and  the  most  southeast  points 
of  the  Sanctuary.  The  southern  border 
follows  a  strai^t  line  between  the  most 
southwest  point  and  a  point  located  at 
42''06'54.57"  N  x  70'16'42.7"  VV.  From 
that  point,  the  southern  border  then 
continues  in  a  w«st-to-east  direction 
along  a  line  contiguous  with  the  tliree- 
mile  jurisdictional  boundary  of 
Massachusetts  until  reaching  the  most 
southeast  point  of  the  Sanctuary.  The 
boundary  coordinates  of  the  Sanctuary, 
provided  in  latitude/longitude  and 
LORAN.  appear  in  appendix  I  of  this 
part. 

1 940 J    Deflnltlone. 

(a)(1)  Act  means  Title  HI  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972,  as  amended.  16  U.S.C  1431 
etseg. 

(2)  Administrator  or  Under  Secretary 
means  the  Administrator  of  the  National 
Oceanic  and  Atmospheric 
AdministrationAJnder  Secretary  of 
Commerce  for  Oceans  and  Atmosphere. 

(3)  Assistant  Administrator  means  the 
Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
National  Oceanic  and  Atmospheric 
Administration. 

(4)  Director  means  the  Director  of  the 
Office  of  Ocean  and  Coastal  Resource 
Management.  National  Oceanic  and 
Atmospheric  Administration. 

(5)  Effective  date  of  Sanctuary 
designation  means  the  enactment  date 
of  Public  Law  102-587. 106  Stat  5030, 
5048  (November  4. 1902). 


(6)  Fish  wastes  means  waste  materials 
resulting  from  commercial  fish 
processing  operations. 

(7)  Historical  resource  means  a 
resource  possessing  historical,  cultural, 
archaeological  or  paleontological 
significance,  including  sites,  structures, 
districts  and  objects  signiHcantly 
associated  with  or  representative  of 
earlier  people,  cultures  and  human 
activities  and  events.  Historical 
resources  also  include  "historical 
properties",  as  defined  in  the  National 
Historic  Preservation  Act,  as  amended 
(16  U.S.C  470  et  seg),  and 
implementing  regulations,  as  amended. 

(8)  Industrial  material  means  clay, 
stone,  sand,  gravel,  metalliferous  ore. 
nonmetalliferous  ore  or  any  other  solid 
material  or  other  matter  of  commercial 
value. 

(9)  Injure  means  to  change  adversely, 
either  in  the  long  or  short  term,  a 
chemical,  biological  or  physical 
attribute  of,  or  the  viability  of.  To 
"injure"  therefore  includes,  but  is  not 
limited  to,  to  cause  the  loss  of  and  to 
destroy. 

(10)  Lightering  means  the  at-sea 
transfer  of  petroleum-based  products, 
materials  or  other  matter  from  vessel  to 
vessel. 

(11)  Person  means  any  private 
individual,  partnership,  corporation  or 
other  entity;  or  any  officer,  employee, 
agent,  department,  agency  or 
instrumentality  of  the  Federal 
Government,  of  any  State  or  local  unit 
of  government,  or  of  any  foreign 
government. 

(12)  Sanctuary  means  the  Stellwagen 
Bank  National  Marine  Sanctuary. 

(13)  Sanctuary  quality  means  a 
particular  and  essential  characteristic  of 
the  Sanctuary,  including,  but  not 
limited  to,  water  quality,  sediment 
quality  and  air  quality. 

(14)  Sanctuary  resource  means  any 
living  or  non-living  resource  of  the 
Sanctuary  that  contributes  to  its 
conservation,  recreational,  ecological, 
historical,  research,  educational  or 
esthetic  value,  including,  but  not 
limited  to.  the  substratum  of  the 
Stellwagen  Bank,  other  submerged 
features  and  the  surrounding  seabed, 
phytoplankton,  zooplankton. 
invertebrates,  fish,  marine  reptiles, 
marine  mammals,  seabirds,  and 
historical  resources. 

(15)(i)Take  or  taking  means  the 
following: 

(A)  For  any  marine  reptile,  marine 
mammal  or  seabird  listed  as  either 
endangered  or  threateited  pursuant  to 
the  Enidangered  Species  Act,  the  term 
means  to  ^rass.  harm,  pursue,  hunt, 
shoot,  wound,  kill.  trap,  capture,  collect 


or  injure,  or  to  attempt  to  engage  in  any 
such  conduct; 

(B)  For  any  other  marine  reptile, 
marine  mammal  or  seabird.  the  term 
means  to  harass,  hunt,  capture,  kill, 
collect  or  injure,  or  to  attempt  to  engage 
in  any  such  conduct. 

(ii)  For  the  purpose  of  both 
paragraphs  (a)(15)(i)  (A)  and  (B)  of  this 
section,  the  term  includes,  but  is  not 
limited  to,  any  of  the  following 
activities:  collecting  any  dead  or  injured 
marine  reptile,  marine  mammal  or 
seabird.  or  any  part  thereof;  restraining 
or  detaining  any  marine  reptile,  marine 
mammal  or  seabird.  or  any  part  thereof, 
no  matter  how  temporarily;  tagging  any 
marine  reptile,  marine  mammal  or 
seabird;  operating  a  vessel  or  aircraft  or 
doing  any  other  act  that  results  in  the 
disturbing  or  molesting  of  any  marine 
reptile,  marine  mammal  or  seabird. 

(16)  Traditional  fishing  means  those 
commercial  or  recreational  fishing 
methods  which  have  been  conducted  in 
the  past  within  the  Sanctuary. 

(17)  Vessel  means  a  watercrafl  of  any 
description  capable  of  being  used  as  a 
means  of  transportation  in/on  the  waters 
of  the  Sanctuary. 

(b)  Other  terms  appearing  in  the 
regulations  in  this  Part  are  deHned  at  15 
CFR  922.2,  and/or  in  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972,  as  amended.  33  U.S.C.  1401 
et  seq.  and  16  U.S.C  1431  et  seq. 

1 940.4    Allowed  actwtttea. 

All  activities  except  those  prohibited 
by  §  940.5  may  be  undertaken  subject  to 
any  emergency  regulations  promulgated 
pursuant  to  §940.6,  subject  to  all 
prohibitions,  restrictions  and  eonditions 
validly  imposed  by  any  other  authority 
of  competent  jurisdiction,  and  subject  to 
the  liability  established  by  section  312 
ofthe  Act  (see  §940.8). 

S94a5    Prottibttad  actNities. 

(a)  Except  as  specified  in  paragraphs 
(c)  through  (g)  of  this  section,  the 
following  activities  are  prohibited  and 
thus  unlawful  for  any  person  to  conduct 
or  cause  to  be  conducted: 

(1)  Discharging  or  depositing,  from 
within  the  boundary  ofthe  Sanctuary, 
any  material  or  other  matter  except: 

|,i)  Fish,  fish  parts,  chumming 
materials  or  bait  used  in  or  resulting 
from  traditional  fishing  operations  in 
the  Sanctuary; 

(ii)  Biodegradable  effluent  incidental 
to  vessel  use  and  generated  by  marine 
sanitation  devices  approved  in 
accordance  with  Section  312  ofthe 
Federal  Water  Pollution  Control  Act,  as 
amended,  (FWPCA),  33  U.S.C  1322  et 
sea.', 

(iii)  Water  generated  by  routine  vessel 
operations  [e.g..  cooling  water,  deck 
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wash  down  and  graywater  as  defined  by 
Section  312  of  the  FWPCA)  excluding 
oily  wastes  from  bilge  pumping;  or 

I  j|iv)  Engine  exhaust; 

1 12)  Discharging  or  depositing,  from 
beyond  the  boundary  of  the  Sanctuary, 
any  material  or  other  matter,  except 
those  listed  in  paragraphs  (a)(1)  (i) 
through  (jv)  of  this  section,  that 
subsequently  enters  the  Sanctuary  and 
injures  a  Sanctuary  resource  or  quality. 

(3)  Exploring  for,  developing  or 
producing  industrial  materials  within 
the  Sanctuary. 

(4)  Drilling  into,  dredging  or 
otherwise  altering  the  seabed  of  the 
Sanctuary;  or  constructing,  placing  or 
abandoning  any  structure,  material  or 
other  matter  on  the  seabed  of  the 
Sanctuary,  except  as  an  incidental  result 

m 

i(i)  Anchoring  vessels; 

(ii)  Traditional  fishing  operations;  or 

(iii)  Installation  of  navigation  aids. 

(5)  Moving,  removing  or  injuring,  or 
attempting  to  move,  remove  or  injure,  a 
Sanctuary  historical  resource.  This 
prohibition  does  not  apply  to  moving, 
removing  or  injury  resulting 
incidentally  bom  traditional  fishing 
operations. 

(6)  Taking  any  marine  reptile,  marine 
mammal  or  seabird  in  or  above  the 
Sanctuary,  except  as  permitted  by  the 
Marine  Mammal  Protection  Act,  as 
amended.  (MMPA).  16  U.S.C.  1361  et 
sf^.,  the  Endangered  Species  Act.  as 
amended.  (ESA).  16  U.S.C  1531  et  seq., 
and  the  Migratory  Bird  Treaty  Act,  as 
amended.  (MBTA).  16  U.S.C  703  et  seq. 

(7)  Lightering  in  the  Sanctuary. 

(8)  Possessing  within  the  Sanctuary 
(regardless  of  where  taken,  moved  or 
rf  moved  from),  except  as  necessary  for 
valid  law  enforcement  purposes,  any 
historical  resource,  or  any  marine 
nf.Bmmal.  marine  reptile  or  seabird  taken 
ift  violation  cf  the  MMPA,  ESA  or 
MBTA. 

I  (9)  Interfering  with,  obstructing. 
dHla)dng  or  preventing  an  investigation, 
search,  seizure  or  disposition  of  seized 
property  in  connection  with 
enforcement  of  the  Act  or  any  regulation 
or  permit  issued  under  the  Act. 

(b)  The  regulations  in  this  Part  shall 
be  applied  to  foreign  persons  and 
foreign  vessels  in  accordance  with 
generally  recognized  principles  of 
international  law.  and  in  accordance 
with  treaties,  conventions  and  other 
international  agreements  to  which  the 
United  States  is  a  party. 

(c)  The  prohibitions  in  paragraphs 
(aKD,  (2),  and  (4)  through  (9)  of  this 
section  do  not  apply  to  any  activity 
necessary  to  respond  to  an  emergency 
threatening  life,  property  or  the 
environment 


(dMD  All  Department  of  Defense 
military  activities  shall  be  carried  out  in 
a  manner  that  avoids  to  the  maximum 
extent  practicable  any  adverse  impacts 
on  Sanctuary  resources  and  qualities. 
Department  of  Defense  mihtary 
activities  may  be  exempted  from  the 
prohibitions  in  paragraphs  (a)(1).  (2). 
and  (4)  through  (8)  of  this  section  by  the 
Director  or  designee  after  consultation 
between  the  Director  or  designee  and 
the  Department  of  Defense.  If  it  is 
determined  that  an  activity  may  be 
carried  out.  such  activity  shall  be 
carried  out  in  a  manner  that  avoids  to 
the  maximum  extent  practicable  any 
adverse  impact  on  Sanctuary  resources 
and  qualities.  Civil  engineering  and 
other  civil  works  projects  conducted  by 
the  U.S.  Army  Corps  of  Engineers  are 
excluded  from  the  scope  of  this 
paragraph  (d)(1). 

(2)  In  the  event  of  threatened  or  actual 
destruction  of,  loss  of.  or  injury  to  a 
Sanctuary  resource  or  quality  resulting 
from  an  untoward  incident,  including 
but  not  limited  to  spills  and  groundings 
caused  by  the  Department  of  Defense, 
the  Department  of  Defense  shall 
promptly  coordinate  with  the  Director 
or  designee  for  the  purpose  of  taking 
appropriate  actions  to  respond  to  and 
mitigate  the  harm  and,  if  possible, 
restore  or  replace  the  Sanctuary 
resource  or  quality. 

(e)  The  prohibitions  in  paragraphs  (a) 
(1).  (2),  and  (4)  through  (8)  of  this 
section  do  not  apply  to  any  activity 
executed  in  accordance  with  the  scope, 
purpose,  terms  and  conditions  of  a 
National  Marine  Sanctuary  permit 
issued  pursuant  to  §  940.9  or  a  Special 
Use  permit  issued  pursuant  to  Section 
310  of  the  Act. 

(0  The  prohibitions  in  paragraphs  (a) 
(1),  (2).  and  (4)  through  (8)  of  this 
section  do  not  apply  to  any  activity 
authorized  by  a  valid  lease,  permit, 
license,  approval  or  other  authorization 
in  existence  on  the  effective  date  of 
Sanctuary  designation  and  issued  by 
any  Federal,  State  or  local  authority  of 
competent  jurisdiction,  or  by  any  valid 
right  of  subsistence  use  or  access  in 
exi.stence  on  the  effective  date  of 
Sanctuary  designation,  provided  that 
the  holder  of  such  authorization  or  right 
complies  with  §  940.10  and  with  any 
terms  and  conditions  on  the  exercise  of 
such  authorization  or  right  imposed  by 
the  Director  or  designee  as  a  condition 
of  certification  as  he  or  she  deems 
necessary  to  achieve  the  purposes  for 
which  the  Sanctuary  was  designated. 

(g)  The  prohibitions  in  paragraphs  (a) 
(1).  (2).  and  (4)  through  (8)  of  this 
section  do  not  apply  to  any  activity 
authorized  by  any  lease,  permit,  license, 
approval  or  other  authorization  issued 


after  the  effective  date  of  Sanctuary 
designation  and  issued  by  any  Federal. 
State  or  local  authority  of  competent 
jurisdiction,  provided  that  the  applicant 
complies  with  §940.11,  the  Director  or 
designee  notifies  the  applicant  and 
authorizing  agency  that  he  or  she  does 
not  object  to  issuance  of  the 
authorization,  and  the  applicant 
complies  with  any  terms  and  conditions 
the  Director  or  designee  deems 
necessary  to  protect  Sanctuary  resources 
and  qualities.  Amendments,  renewals 
and  extensions  of  authorizations  in 
existence  on  the  effective  date  of 
designation  constitute  authorizations 
issued  after  the  effective  date. 

(h)  Notwithstanding  paragraphs  (e) 
and  (g)  of  this  section  940.5,  in  )io  event 
may  the  Director  or  designee  issue  a 
permit  under  §  940.9,  or  under  Section 
310  of  the  Act,  authorizing,  or  otherwise 
approving,  the  exploration  for, 
development  or  production  of  industrial 
materials  within  the  Sanctuary,  or  the 
disposal  of  dredged  material  within  the 
Sanctuary  (except  by  a  certification, 
pursuant  to  §940.10,  of  valid 
authorizations  in  existence  en  the 
effective  date  of  Sanctuary  designation) 
and  any  leases,  licenses,  permits, 
approvals  or  other  authorizations 
authorizing  the  exploration  for. 
development  or  production  of  industrial 
materials  in  the  Sanctuary  issued  by 
other  authorities  after  the  effective  date 
of  Sanctuary  designation  shall  be 
invalid.  j 

§  940.6    Emergency  regulattons. 

Where  necessarj-  to  prevent  or 
minimize  the  destruction  of.  loss  of.  or 
injury  to  a  Sanctuary  resource  or 
quality,  or  to  minimize  the  imminent 
risk  of  such  destruction,  loss  or  injury, 
any  and  all  activities  are  subject  to 
immediate  temporary  regulation, 
including  prohibition. 

§  940.7    Penalties  for  vtolations  c( 

regulations. 

(a)  Each  violation  of  the  Act,  any 
regulation  in  this  Part,  or  any  permit 
issued  pursuant  thereto,  is  subject  to  a 
civil  penalty  of  not  more  than  $100,000. 
Each  day  of  a  continuing  violation 
constitutes  a  separate  violation. 

(b)  Regulations  setting  forth  the 
procediues  governing  the  administrative 
proceedings  for  assessment  of  civil 
penalties,  permit  sanctions  and  denials 
for  enforcement  reasons,  issuance  and 
use  of  written  warnings,  and  release  or 
forfeiture  of  seized  property  appear  at 
15  CFR  part  904. 

§  940.8    Response  costs  and  damages. 
Under  section  312  of  the  Act,  any 
person  who  destroys,  causes  the  loss  of. 
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or  injures  any  sanctuary  resource  is 
liable  to  the  United  States  for  response 
costs  and  damages  resulting  from  such 
destructian,  toss  or  injury,  and  any 
vessel  used  to  destroy,  cause  the  loss  of. 
or  injure  any  sanctuary  resource  is  liable 
in  rem  to  the  United  States  for  response 
costs  and  damages  resulting  bom  such 
destruction,  loss,  or  injury. 

{•40.9    National  Marine  Sanctuary 
permits— appneation  procedures  and 
toauance  crUBTla. 

(a)  A  person  may  conduct  an  activity 
prohibited  by  §  940.5(a)(1).  (2).  and  (4) 
through  (8)  if  conducted  in  accordance 
with  the  scope,  purpose,  manner,  terms 
and  conditions  of  a  permit  issued  under 
this  §940  A 

(b)  Applications  ioi  sadh  i>eimits 
should  be  addressed  to  the  Director  of 
the  Office  of  Ocean  and  Coastal 
ResoxJTce  Management;  ATTN: 
Sanctuaries  and  Reserves  Division. 
OfBce  of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service. 
National  Oceanic  and  Atmospheric 
Administration.  1305  East-West 
Highway,  Silver  Spring,  Maryland 
20910.  An  application  must  include  a 
detailed  description  of  the  proposed 
activity  including  a  timetable  for 
completion  of  the  activity  and  the 
equipment,  personnel  and  methodology 
to  be  employed.  The  qualificaUons  ano 
experience  of  all  personnel  must  be  set 
forth  in  the  application.  The  application 
must  set  forth  the  potential  effects  of  the 
activity,  if  any,  on  Sanctuary  resources 
and  Sanctuary  qualities.  Copies  of  all 
other  required  licenses,  permits, 
approvals,  or  other  authorizations  must 
be  attached. 

(c)  Upon  receipt  of  an  application,  the 
Director  or  designee  may  request  such 
additional  information  trom  the 
applicant  as  he  or  she  deems  necessary 
to  act  on  the  application  and  may  seek 
the  views  of  any  persons. 

(d)  The  Director  or  designee,  at  his  or 
her  discretion,  may  issue  a  permit, 
subject  to  such  terms  and  conditions  as 
he  or  she  deems  appropriate,  to  conduct 
an  activity  prohibited  by  §  940.5(a)(1). 
(2),  and  (4)  through  (8),  if  the  Director 
or  designee  finds  that  the  activity  will 
have  only  negligible  short-term  adverse 
effects  on  Sanctuary  resources  and 
qualities  and  will:  further  research 
related  to  Sanctuary  resources  and 
qualities;  further  the  educational, 
natural  or  historical  resource  value  of 
the  Sanctuary;  further  salvage  or 
recovery  operations  in  or  near  tbe 
Sanctuary  in  connection  with  a  recent 
air  or  marine  casualty;  or  assist  in 
managing  the  Sanctuary.  In  deciding 
whether  to  issue  a  permit,  the  Director 
or  designee  may  consider  such  factors 


as:  the  professional  qualifications  and 
financial  ability  of  the  applicant  as 
related  to  the  proposed  activity:  the 
duration  of  the  ac^vity  and  the  duration 
of  its  effects;  the  appropriateness  of  the 
methods  and  procedures  proposed  by 
the  applicant  for  the  condtict  of  the 
activity;  the  extent  to  which  the  conduct 
of  the  activity  may  diminish  or  enhance 
Sanctuary  resources  and  qualities;  the 
cumulative  effiects  of  the  activity;  and 
the  end  value  of  the  activity.  In 
addition,  the  Director  or  d«rignee  may 
consider  such  other  factors  as  he  or  she 
deems  apprtnmate. 

(e)  A  p«init  issued  pursuant  to  this 
§  940.9  is  nontransferable. 

(f)  The  Director  or  designee  naay 
amend,  suspend  or  revoke  a  permit 
issued  pursuant  to  this  §  940.9  for  good 
cause,  'ihe  Director  or  designee  may 
deny  a  permit  application  pursuant  to 
this  §  940.9,  in  whole  or  in  f)art,  if  it  is 
determined  that  the  permhtee  or 
applicant  has  acted  in  violation  of  the 
terms  or  conditions  of  a  permit  or  of 
these  regulations  or  for  other  good 
cause.  Any  such  action  shall  be 
communicated  in  writing  to  the 
permittee  or  applicant  by  certified  mail 
and  shall  set  forth  the  reason(s)  for  the 
action  taken.  Procedures  governing 
permit  sanctions  and  denials  for 
enforcement  reasons  are  set  forth  in  15 
CFR  part  904,  subpart  D. 

(g)  It  shall  be  a  condition  of  any 
permit  issued  that  the  permit  or  a  copy 
thereof  be  displayed  on  board  all  vessels 
or  aircraft  used  in  the  conduct  of  the 
activity. 

(h)  The  Director  or  designee  may, 
inter  alia.make  it  a  condition  of  any 
permit  issued  that  any  data  or 
information  obtained  under  the  permit 
be  made  available  to  the  pubUc. 

(i)  The  Director  or  designee  may,  inter 
alia,  make  it  a  condition  of  any  permit 
issued  that  a  NOAA  official  be  allowed 
to  observe  any  activity  conducted  imder 
the  permit  and/or  that  the  permit  holder 
submit  one  or  more  reports  on  the 
status,  progress  or  results  of  any  activity 
authorized  by  the  permit. 

(j)  The  applicant  for  or  holder  of  a 
National  Marine  Sanctuary  permit  may 
appeal  the  denial,  conditioning, 
amendment,  suspension  or  revocation  of 
the  permit  in  accordance  with  the 
procedures  set  forth  in  §  940.12. 

S64ai0    CertmeatkMi  of  preexisting 
leases,  licenses,  permits,  appfowls,  other 
authortzationa  or  rights  to  conduct  a 
pfotitt>Med  activtty. 

(a)  The  prohibitions  in  §  940.5  (aX  1). 
(2),  and  (4)  through  (8)  do  not  apply  to 
any  activity  authorized  by  a  valid  lease, 
permit,  license,  approval  or  other 
authorization  in  existence  on  the 


effective  date  of  Senctuary  designation 
and  issued  by  any  Federal,  State  or  local 
authority  of  competent  jxirisdiction.  or 
by  any  valid  right  of  subsistence  use  or 
access  in  existence  on  the  effective  date 
of  Sanctuary  designation,  provided  that: 

(1)  The  holder  of  such  authorization 
or  right  notifies  the  Director  or  designee, 
in  writing,  vrithin  90  days  of  the 
effective  date  of  Sanctuary  regulations, 
of  the  existence  of  sxich  authcoization  or 
right  and  requests  certification  of  sudi 
authorization  or  right; 

(2)  The  holder  complies  with  the 
other  provisions  of  this  S  940.10;  and 

(3)  The  holder  complies  with  any 
temM  and  conditions  on  the  exercise  of 
such  authorization  or  right  impoeed  as 
a  condition  of  certificaticm,  by  the 
Director  or  designee,  to  achieve  the 
purp>oses  for  which  the  Sanctuary  was 
designated. 

(b)  The  owner  or  bolder  of  a  valid 
lease,  permit,  license,  approval  or  other 
authorization  in  existence  on  the 
eflactive  date  of  Sanctuary  designation 
and  issued  by  any  Federal.  State  or  local 
authority  of  competent  jurisdiction,  or 
of  any  valid  right  of  subsistence  use  at 
access  in  existence  on  the  effective  date 
of  Sanctiiary  designation,  authorizing  an 
activity  prohibited  by  §940.5,  (a)  (1), 
(2).  and  (4)  through  (8)  may  conduct  the 
activity  without  being  in  violation  of 
§940.5,  pending  final  agency  action  on 
his  or  her  certification  request,  provided 
the  holder  is  in  compliance  with  this 
§»40.ia 

(c)  Any  bolder  of  a  valid  leese,  permit, 
license,  approval  or  other  authorization 
in  existence  on  the  effective  date  of 
Sanctuary  designation  and  issued  by 
any  Federal,  State  or  local  authority  of 
competent  jurisdiction,  or  any  holder  of 
a  valid  right  of  subsistence  use  or  access 
in  existence  on  the  effective  date  of 
Sanctuary  designation  may  request  the 
Director  or  designee  to  issue  a  finding 
as  to  whether  the  activity  for  which  the 
authorization  has  been  issued,  or  the 
right  given,  is  prohibited  under  (a)  (1), 
(2),  and  (4)  through  (8). 

(d)  Requests  for  findings  or 
certifications  should  be  addressed  to  the 
Director,  Office  of  Ocean  and  Coastal ' 
Resource  Management;  Attn: 
Sanctuaries  and  Reserves  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management.  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
Administration.  1305  East- West 
Highway,  Silver  Spring.  Maryland 
20910.  A  copy  of  the  lease,  permit, 
hcense.  approval  or  other  authorization 
must  accompany  the  request. 

(e)  The  Director  or  designee  may 
request  additional  information  from  the 
certification  requester  as  he  or  she 
deems  necessary  to  condition 
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appropriately  the  exorcise  of  the 
certified  authorization  or  right  to 
achieve  the  purposes  for  which  the 
Sanctuary  was  designated.  The 
information  requested  must  be  received 
by  the  Director  or  designee  within  45 
days  <rf  the  postmark  date  of  the  request. 
The  Director  or  designee  may  seek  the 
views  of  any  persons  on  the  certification 
request. 

[f)  The  Director  or  de&ignee  may 
amend  any  certification  made  under  this 
§  940.10  whenever  additional 
information  becomes  available  justifyijig 
sudi  an  amendment 

(g)  The  Director  or  designee  shall 
communicate  any  decision  on  a 
certification  request  or  any  action  taken 
with  respect  to  any  certification  made 
under  this  §  940.10,  in  writing,  to  both 
the  holder  of  the  certified  lease,  permit, 
liciense,  approval,  other  authorization  or 
right,  and  issuing  agency,  and  shall  set 
forlh  the  reason(s)  for  the  decision  or 
action  taken. 

[hi  Any  time  limit  prescribed  in  or 
established  under  this  §  940.10  may  be 
extended  by  the  Director  or  designee  for 
good  cause. 

(i)  The  holder  may  appeal  any  action 
conditioning,  amending,  suspending  or 
revoking  any  certification  in  accordance 
with  the  procedures  set  forth  in 
§940.12. 

())  Any  amendment  renewal  or 
extension  not  in  existence  on  the 
effective  date  of  Sanctuary  designation 
of  a  lease,  permit,  license,  approval, 
other  authorization  or  right  is  subject  to 
the  provisions  of  §  940.1 1 . 

f  940.1 1    Notification  and  review  of 
applications  foriaases,  licenses,  ftenntts, 
apfirevais  or  othar  autttorlzations  to 
conduct  a  prohibited  activity. 

(«)  The  prohibitions  set  forth  in 
§  940.5(a)  (1),  (2),  and  (4)  through  <8)  do 
ndt  apply  to  any  activity  authorized  by 
any  valid  lease,  permit  license,  approval 
or  other  authorization  issued  after  the 
efSective  date  of  Sanctuary  designation 
by  any  Federal,  State  or  local  authority 
of  competent  iurisdiction,  provided  that: 

(1)  The  applicant  notifies  the  Director 
or  designee,  in  writing,  of  the 
application  for  such  authorization  (and 
of  any  application  for  an  amendment 
renewal  or  extension  of  such 
authorization)  within  fifteen  (15)  days  of 
the  date  of  application  or  of  the  effective 
date  of  Sanctuary  regulations, 
whichever  is  later, 

(2)  The  applicant  complies  with  the 
other  provisions  of  this  §940.11; 

(3)  The  Director  or  designee  notifies 
the  applicant  and  autfaori2dng  agency 
that  he  or  she  does  not  object  to 
issuance  of  the  authorization  (or 
amendment,  renewal  or  extension):  and 


(4)  The  appUcent  complies  with  any 
terms  and  conditions  the  Director  or 
designee  deems  necessary  to  protect 
Sanctuary  resources  and  qualities. 

(b)  Any  potential  applicant  for  a  lease, 
permit,  license,  approval  or  other 
authorization  from  any  Federal,  State  or 
local  authority  (or  for  an  amendment, 
renewal  or  extension  of  sudti 
authorization)  may  request  the  Director 
or  designee  to  issue  a  finding  as  to 
whether  the  activity  for  which  an 
application  is  intended  to  be  made  is 
prohibited  by  S  940.5(a)  (1).  tfl.  and  (4) 
through  (8). 

(c)  Notification  of  filings  of 
applications  and  requests  for  findings 
should  be  addressed  to  the  Director, 
Office  of  Ocean  and  Coastal  Resource 
Management;  ATTN:  Sanctuaries  and 
Reserves  Division,  Office  of  Ocean  and 
Coastal  Resource  Management,  National 
Ocean  Service,  National  Oceanic  and 
Atmospheric  Administratioa,  1305  East- 
West  Hi^way,  Silver  Spring.  Maryland 
20910.  A  copy  of  the  application  must 
accompany  the  notification. 

(d)  The  Director  or  designee  may 
request  additional  information  from  the 
applicant  as  be  or  she  deems  necessary 
to  determine  whether  to  object  to 
issuance  of  such  lease,  license,  permit, 
approval  or  other  authorization  (or  to 
issuance  of  an  amendment,  extension  or 
renewal  of  such  authorizationj,  or  what 
terms  and  conditions  are  necessary  to 
protect  Sanctuary  resources  and 
qualities.  The  information  requested 
must  be  received  by  the  Director  or 
designee  within  45  days  of  the  postmark 
date  of  the  request.  The  Director  or 
designee  may  seek  the  views  of  any 
persons  on  the  application. 

(e)  The  Director  or  designee  shall 
notify,  in  writing,  the  agency  to  which 
application  has  been  made  of  his  or  her 
review  of  the  application  and  possible 
objection  to  issuance.  After  review  of 
the  application  and  information 
received  with  respect  thereto,  the 
Director  or  designee  shall  notify  both 
the  agency  and  applicant,  in  writing, 
whether  he  or  she  has  an  objection  to 
issuance  and  what  terms  and  conditions 
he  or  she  deems  necessary  to  protect 
Sanctuary  resources  and  qualities.  The 
Director  or  designee  shall  state  the 
reason(s)  for  any  objection  or  the 
reason(&)  that  any  terms  and  conditions 
are  deemed  necessary  to  protect 
Sanctuary  resources  and  qualities. 

(f)  The  Director  or  designee  may 
amend  the  terms  and  conditions 
deemed  necessary  to  protect  Sanctuary 
resources  and  qualities  whenever 
additional  information  becomes 
available  justifying  such  an  amendment 

(g)  Any  time  Hmit  prescribed  in  or 
established  under  this  §  940.11  may  be 


extended  by  the  Director  or  designee  for 

good  cause. 

(K)  The  applicant  may  appeal  any 
objection  by,  or  terms  or  condttioas 
imposed  by.  the  Director  or  designee  to 
the  Assistant  Administrator  or  designee 
in  accordance  with  the  provisions  set 
forth  in  §940.12. 

$940.12    Apperta  ot  adminiatratlwa  actkm. 

(a)  Except  for  permit  actions  t^ien  for 
enforcement  reasons  tsee  15  CFR  part 
904,  subpart  D.  for  apphcable 
procedures),  an  applicant  for,  or  a 
holder  of,  a  §940.9  National  Marine 
Sanctuary  permit,  an  applicant  for,  or  a 
holder  of.  a  Section  310  of  the  Act 
Special  Use  permit,  a  §940.10 
certification  requester  or  a  §  940.11 
applicant  (hereinafter  appellant)  may 
appeal  to  the  AssistaRt  Administrator  or 
designee: 

(1)  The  grant,  denial,  conditioning, 
amendment  suspension  or  revocation 
by  the  Director  or  designee  of  a  National 
Marine  Sanctuary  or  Special  Use  permh; 

(2)  The  conditioning,  amendment 
suspension  or  revocation  of  a 
certification  under  §  940.10;  or 

(3)  The  objection  to  issuance  or  the 
imposition  of  terms  and  conditions 
under  §940.11. 

(b)  An  appeal  imder  paragraph  (a)  of 
this  section  must  be  in  \^Titing,  state  the 
action(s)  by  the  Director  or  designee 
appealed  and  the  reason(s)  for  the 
appeal,  and  be  received  within  30  days 
of  receipt  of  notice  of  the  action  by  the 
Director  or  designee.  Appeals  should  be 
addressed  to  the  Assistant 
Administrator,  Office  of  Ocean  and 
Coastal  Resource  Management,  ATTN: 
Sanctuaries  and  Reserves  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
Administration.  1305  East- West 
Highway,  Silver  Spring.  Maryland 
20910. 

(c)  While  the  appeal  is  pending, 
appellants  requesting  certification 
pursuant  to  §  940.10  who  are  in 
compliance  with  such  section  may 
continue  to  conduct  their  activities 
without  being  in  violation  of  the 
prohibitions  in  §  940.5(a)  (1),  (2),  and  (4) 
through  (8).  All  other  appellants  may 
not  conduct  their  activities  without 
being  subject  to  the  prohibitions  in 

§  940.5(a)  (1),  (2),  and  (4)  through  (8). 

(d)  The  Assistant  Administrator  or 
designee  may  request  the  appellant  to 
submit  such  information  as  the 
Assistant  Administrator  or  designee 
deems  necessary  in  order  for  him  or  her 
to  decide  the  appeal.  The  mformation 
requested  must  be  received  by  the 
Assistant  Administrator  or  designee 
within  45  days  of  the  postmark  date  of 
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the  request.  The  Assistant  Administrator 
may  seek  the  views  of  any  other 
persons.  The  Assistant  Administrator  or 
designee  may  bold  an  informal  hearing 
on  the  appeal.  If  the  Assistant 
Administrator  or  designee  determines 
that  an  informal  hearing  should  be  held, 
the  Assistant  Administrator  or  designee 
may  designate  an  officer  before  whom 
the  hearing  shall  be  held.  The  hearing 
officer  shall  give  notice  in  the  Federal 
Register  of  the  time,  place  and  subject 
matter  of  the  hearing.  The  appellant  and 
the  Director  or  designee  may  appear 
personally  or  by  coimsel  at  the  hearing 


and  submit  such  material  and  present 
such  argximents  as  deemed  appropriate 
by  the  hearing  officer.  Within  60  days 
after  the  record  for  the  hearing  closes, 
the  hearing  officer  shall  recommend  a 
decision  in  writing  to  the  Assistant 
Administrator  or  designee. 

(e)  The  Assistant  Administrator  or 
designee  shall  decide  the  appeal  using 
the  same  regulatory  criteria  as  for  the 
initial  decision  and  shall  base  the 
appeal  decision  on  the  record  before  the 
Director  or  designee  and  any 
information  submitted  regarding  the 
appeal,  and,  if  a  hearing  has  been  held, 
on  the  record  before  the  hearing  officer 


and  the  hearing  officer's  recommended 
decision.  The  Assistant  Administrator 
or  designee  shall  notify  the  appellant  of 
the  final  decision  and  the  reason(s) 
therefor  in  writing.  The  Assistant 
Administrator  or  designee's  decision 
shall  constitute  final  agency  action  for 
the  purposes  of  the  Administrative 
Procedure  Act. 

(f)  Any  time  limit  prescribed  in  or 
established  under  this  §  940.12  other 
than  the  30  day  limit  for  fihng  an  appeal 
may  be  extended  by  the  Assistant 
Administrator,  designee  or  hearing 
officer  for  good  cause. 


APPENDIX  I  TO  PART  940— STELLWAGEN  BANK  NATIONAL  MARINE  SANCTUARY  BOUNDARY  COORDINATES 

[Appendix  Based  on  Norlh  American  Datum  ol  1927] 
638  Square  Nautical  Miles 


PI 


El 

E2 

E3 

E4 

E5  .™. 

E6 

E7 

E8 

E9 

Etc .. 
Ell  .. 
E12  .. 
E13.. 
E14.. 
E15.. 
E16.. 
E17.. 
E18.. 
E19.. 
E20.. 
E21  .. 
E22.. 
E23.. 
E24.. 
E25.. 
E26.. 
E27. 
E28. 


Latitude 


42  45  59  83 
42  05  35.51 
42  06  18  25 
42  06  29  53 
42  07  02  70 
42  07  13.80 
42  07  35.95 
42  07  42  33 
42  07  59.94 
42  08  04  95 
42  07  55.19 
42  07  59.84 
42  07  46  55 
42  07  27.29 
42  06  54  57 
42  07  44.89 
42  32  53.52 
42  33  30.24 
42  33  48.14 
42  34  30  45 
42  34  50  37 
42  35  16.08 
42  35  41.80 
42  36  23.08 
42  37  15  51 
42  37  58.88 
42  38  32  46 
42  39  04.08 


Longitude 


Loran 


9960W 


70  13  01.77 
70  02  08.14 
70  03  17  55 
70  04  03  36 
70  05  13  61 
70  06  23.75 
70  07  27  89 
70  08  26.07 
70  09  19.78 
70  10  24.40 
70  11  47  67 
70  13  03.35 
70  14  21.91 
70  15  22.95 
70  16  42.71 
70  28  15.44 
70  35  52  38 
70  35  14.96 
70  35  03.81 
70  34  22.98 
70  33  21.93 
70  32  32.29 
70  31  44  20 
70  30  58.98 
70  30  23  01 
70  30  06.60 
70  30  06.54 
70  30  11.29 


13.607.19 

13,753.39 

13.756.72 

13.760.30 

13.764  52 

13.770.54 

13,77508 

13.780.35 

13.784.24 

13.790.27 

13.799  38 

13.806  58 

13,815.52 

13.823.21 

13.833  88 

13.900.14 

13.82160 

13.81443 

13,811.68 

13.803  64 

13.795  43 

13.787.92 

13.780.57 

13.772.14 

13.763  69 

13.758.09 

13.755.07 

13.752.75 


9960X 


25.728.57 
25,401.78 
25,41246 
25.41753 
25,427  27 
25,43445 
25.442  51 
25.44827 
25,45502 
25,461.28 
25,467  56 
25,474.95 
25,48062 
25,484.05 
25,487.79 
25,563.22 
25,77351 
25,773  54 
25,77428 
25,774.59 
25.770.55 
25,768.31 
■  25,766  25 
25,766.14 
25.76812 
25.771.07 
25.77458 
25,778.35 


IFR  Doc.  93-25310  Filed  10-18-93;  8  45  ami 

itUJNO  COOC  3610-0»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

Naw  Animal  Druga  for  Uaa  In  Animal 
Faada;  Monanain 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Moorman  Manufacturing  Co.  The 
supplemertal  NADA  provides  for  the 
use  of  an  additional  concentration  of 
monensin  Type  A  medicated  article  (80 
grams  of  monensin  per  pound  of 
product)  to  be  used  as  currently 
approved  to  make  Type  C  medicated 
blocks  for  free  choice  administration  to 
pasture  cattle. 


EFFECTtVE  DATE:  October  19. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Warner  J.  Caldwell,  Center  for 
Veterinary  Medicine  (HFV-126),  Food 
and  Drug  Administration,  7500  Standish 
PI..  Rockville,  MD  20855,  301-594- 
1638. 

SUPPLEMENTARY  INFORMATION:  Moorman 
Manufacturing  Co.,  Quincy.  IL  62301. 
has  filed  a  supplement  to  NADA  115- 
581.  providing  for  the  use  of  an  80- 
gram-per-pound  monensin  Type  A 
medicated  article  in  addition  to  the 
currently  approved  60-gram-per-pound 
article.  The  Type  A  medicated  article  is 
to  be  used  as  currently  approved  in 
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S558.355(n(3«v)(21CFR 
55«.355(f)(3)(v))  to  make  Type  C 
medicated,  free  choice,  protein-mineral 
blocks.  The  blocks  are  administered  to 
cattle  (slaughter,  stocker,  feeder,  and 
dairy  and  beef  replacement  heifers 
weighing  more  than  400  pounds)  on 
pasture  at  50  to  200  milligrams  of 
moneosin  per  head  per  day  for 
increased  rate  of  weight  gain. 

The  supplemental  NADA  is  approved 
as  of  September  20. 1993.  and  the 
regulations  are  amended  in  paragraph 
(bMl3)  of  S  558.355  to  reflect  the 
approval. 

Under  21  CFR  514.106fb)(l),  this  is  a 
Category  I  supplement  that  did  not 
require  reevaluation  of  the  underlying 
safety  and  e^sctiveness  data  in  the 
parent  application.  The  approved  u5fes 
of  the  product  and  labeling  have  not 
been  changed.  Because  the  sponsor  was 
not  required  to  submit  new  safety  and 
effectiveness  data,  a  freedom  of 
information  summary  was  not  required. 

Undo-  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b{c)(2KFKiu)).  this 
approval  for  food  producing  animals 
does  not  quahfy  for  marketing 
exclusivity  because  the  supplemental 
application  does  not  contain  reports  of 
new  clinical  or  field  investigations 
(other  than  bioequivalence  or  residue 
studies)  and  human  food  safety  studies 
(other  than  bioequivalence  or  residue 
studies)  essential  to  the  approval  and 
conducted  or  sponsored  by  the 
applicant. 

The  agency  has  determined  imder  21 
CFR  25.24(dKlXiii)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment,  "nierefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558-NEW  ANIMAL  DRUGS  FOR 
USE  m  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  folknvs: 

Autkority:  Sec«.  51 2, 701  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C 
360b,  371). 

2.  Section  558.355  is  amended  by 
revising  paragraph  (bKl3)  to  read  as 
follows: 


$558,355    Monensin. 

•        •        •        *        • 

(b)*  •  • 

(13)  To  021930:  60  and  80  grams  per 
pound,  paragraph  (f)(3)(v)  of  this 
section. 


Dated:  October  8. 1993. 
Kobert  C  LMngBtan, 

Director,  Office  of  Sew  Animal  Drug 
EvoUiatim.  Center  far  Veterinary  Medicine. 
IFR  Doc.  93-25604  Filed  10-18-93;  8:45  am) 

BIUJNG  CODE  41«l-ei-F 


DEPARTMENT  OF  DEFENSE 
Deparbnent  of  the  Navy 
32  CFR  Part  725 

Relaasa  of  Official  tnfonnatkm  for 
Litigation 

AQENCY:  Department  of  the  Navy.  DOD. 
action:  Final  rule. 


SUMMARY:  This  regulation  assigns 
responsibilities  to  Department  of  die 
Navy  (DON)  personnel  in  responding  to 
requests  from  members  of  the  public  for 
official  DON  information  (testimonial, 
documentary,  or  otherwise)  in 
connection  with  litigation.  It  does  not 
apply  to  requests  unrelated  to  litigation 
or  pursuant  to  die  Freedom  of 
Information  Act  or  the  Privacy  Act.  The 
publication  of  this  DON  instruction  will 
assist  members  of  the  public  in 
submitting  such  requests.  It  implements 
Department  of  Defense  EHrective  5405.2 
of  July  23. 1985.  codified  in  32  CFR  part 
97.  regarding  the  release  of  official 
information  in  connection  with 
litigation.  It  restates  the  requirements 
contained  m  Secretary  of  the  Navy 
Instruction  5820.8A  of  August  27, 1991. 
and  is  intended  to  conform  to  that 
instruction  in  all  respects. 
EFFECTIVE  DATES:  October  19,  1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Captain  Peter  C.  Wylie.  JAGC,  U.S. 
Navy,  Office  of  the  Judge  Advocate 
General,  General  Litigation  I^vision. 
200  Stovall  Street.  Alexandria,  VA 
22332-2400.  Telephone;  (703)  325- 
9870. 

SUPPLEMENTARY  INFORMATION: 

(a)  Purpose  of  the  Regnlation 

This  regulation  establishes  policy, 
assigns  responsibilities,  and  prescribes 
procedures  for  responding  to  requests 
for  the  release  of  official  DON 
information,  including  testimony  by 
DON  personnel  as  witnesses,  in 
connection  with  actual  or  contemplated 
litigation.  In  addition  to  providing  an 


orderly  means  for  obtaining  information 
needed  in  litigation  to  members  of  the 
public,  its  provisions  also  protect  the 
interests  of  the  United  States,  including 
the  safeguarding  of  classified  and 
privileged  information.  This  regulation 
ensures  that  responses  to  litigation 
requests  are  provided  ina  manner  that 
does  not  prevent  the  accomplishment  of 
the  mission  of  the  command  or  activity 
affected.  It  sets  forth  the  proper  content 
of  a  request  received  from  a  member  of 
the  public  for  release  of  official  DON 
information  in  connection  with 
r    litigation  and  indicates  the  factors  to  be 
considered  in  deciding  whether  to 
authorize  the  release  of  official  DON 
information  or  the  testimony  of  DON 
concerning  official  information.  The 
regulation  also  prescribes  the  conduct  of 
DON  personnel  in  response  to  a 
litigation  request  or  demand. 

(IH  impact  of  the  Regulation 

The  regulation  is  not  a  "major  rule" 
as  defined  by  Executive  order  122^1. 
Therefore,  no  regulatory  impact  analysis 
has  been  prepared.  The  DON  certifies 
that  this  regulation  will  not  have  an 
impact  on  a  significant  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Therefore,  no 
regulatory  flexibility  analysis  has  been 
prepared.  The  regulation  has  no 
collection  of  information  requirements 
and  does  not  require  the  approval  of 
OMB  under  44  U.S.C.  3501  et  seq.  This 
regulation  is  not  subject  to  the  relevant 
provisions  of  the  National 
En\Tronmental  Policy  Act  of  1969  (42 
U.S.C  4321-4347),  and  does  not  contain 
reporting  or  record-keeping 
requirements  under  the  criteria  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511). 

(c)  Request  for  Comments 

Because  it  merely  imposed  technical 
requirements  in  which  the  public  is  not 
particularly  interested  or  involved,  this 
regulation  appeared  in  the  Fedleral 
Register  on  January  22, 1992  (57  FR 
2462).  as  an  interim  rule,  effective  on 
publication.  No  public  comments  were 
received  about  this  regulation  in  the  30 
day  period  designated  for  that  purpose 
in  the  interim  rule  ending  February  21. 
1992.  No  chaises  have  been  made  to 
this  regulation. 

List  of  Safaiects  in  32  CFR  Part  725 

Courts.  Government  employees. 
Litigation  requests.  Subpoenas. 

PART  725— RELEASE  OF  OFFICIAL 
INFORMATION  FOR  LITIQATION 

Accordingly,  the  interim  rule 
amendii^  32  CFR  part  725  which  was 
publishod  at  57  FR  2462  on  January  22, 
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1992,  is  adopted  as  a  final  rule  without 
change. 

Dated:  October  7, 1993. 
MiduMi  P.  Rumnwl, 

LCDR.  JAGC,  USN.  Federal  Register  Liaison 

Officer. 

IFR  Doc.  93-25574  Filed  10-18-93;  8:45  ami 

BttUNO  COOC  3«1»-At-# 

DEPARTMENT  OF  TRANSPORTATION 

CoastQuard 

33  CFR  Part  165 
[CQO01-a3-1341 

Safety  Zone;  Deepavail  Firewortis 
Festival,  East  River,  New  Yorti 

AGENCY:  Coast  Guard,  DCfT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  Deepavali  fireworks  program  located 
in  the  East  River.  This  event  is 
sponsored  by  the  Association  of  Indians 
in  America,  Inc.  and  will  take  place  on 
Simday,  October  24, 1993,  from  6:30 
p.m.  until  7:30  p.m.  This  safety  zone  is 
needed  to  protect  the  boating  public 
from  the  hazards  associated  with 
fireworks  exploding  in  the  area. 
EFFECTIVE  DATES:  This  rule  is  effective 
from  6;30  p.m.  until  7:30  p.m.  on 
October  24, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 
R.  Trabocchi,  Project  Manager,  Captain 
of  the  Port,  New  York  (212)  668-7933. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  LT  R. 
Trabocchi.  Project  Manager,  Captain  of 
the  Port.  New  York  and  LCDR  J.  Stieb, 
Project  Attorney,  First  Coast  Guard 
District,  Legal  Office. 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Due  to  the  date  this  application  was 
received,  there  was  not  sufficient  time 
to  publish  a  proposed  rule  in  advance 
of  the  event.  Publishing  a  NPRM  and 
delaying  the  event  could  be  contrary  to 
public  interest  since  the  fireworks 
display  is  for  public  viewing. 

Background  and  Purpose 

On  September  14, 1993,  the 
Association  of  Indians  in  America,  Inc. 
submitted  an  application  to  hold  a 
fireworks  program  in  the  East  River  off 


of  the  South  Street  Seaport,  between 
Pier  16.  Manhattan  and  Pier  1. 
Brooklyn.  New  York.  This  regulation 
establishes  a  temporary  safety  zone  in 
the  East  River  south  of  the  Brooklyn 
Bridge  and  north  of  a  line  drawn  from 
Pier  6,  Brooklyn  to  the  Coast  Guard  ferry 
slip  in  Manhattan.  This  safety  zone  is 
being  established  to  protect  boaters  from 
the  hazards  associated  with  the 
explosion  of  fireworks  in  the  area.  No 
vessel  will  be  permitted  to  enter  or 
move  within  this  area  unless  authorized 
to  do  so  by  the  Coast  Guard  Captain  of 
the  Port.  New  York. 

Regulatory  Evaluation 

This  is  not  a  significant  regulatory 
action  under  Executive  Order  12866  and 
is  not  significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26. 
1979).  No  vessel  traffic  will  be 
permitted  to  transit  the  East  River  south 
of  the  Brooklyn  Bridge.  Though  there  is 
regular  traffic  throu^  this  area,  due  to 
the  limited  duration  of  the  event,  the 
extensive  advisories  that  will  be  made 
to  the  affected  maritime  community, 
and  that  pleasure  craft  can  take  an 
alternate  route  via  the  Hudson  and 
Harlem  Rivers,  the  Coast  Guard  expects 
the  economic  impact  of  this  regulation 
to  be  so  minimal  that  a  Regulatory 
Evaluation  is  imnecessary. 

Small  Entities 

Under  the  Regulatory  Flexiblity  Act  (5 
U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include, 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  the  reasons  given  in  the 
Regulatory  Evaluation,  the  Coast  Guard 
expects  the  impact  of  this  regulation  to 
be  minimal.  The  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 


this  regulation  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section 
2.B.2.C.  of  Commandant  Instruction 
M16475.1B,  it  is  an  action  under  the 
Coast  Guard's  statutory  authority  to 
protect  pubhc  safety  and  is  categorically 
excluded  from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  will  be  included  in  the 
docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(watir).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulations 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  part 
165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C  191; 
33  CFR  l.OS-l(g),  6.04-1.  6.04-6.  and  160.5, 
49  CFR  1.46. 

2.  A  temporary  §  165.T01-134  is 
added  to  read  as  follows: 

f165.T01-134    Deepavali  Firewortis 
Festival,  East  River,  New  York. 

(a)  Location.  This  temporary  safety 
zone  includes  all  waters  of  the  East 
River  south  of  the  Brooklyn  Bridge  and 
north  of  a  line  drawn  frt)m  Pier  6, 
Brookl>'n  to  the  Coast  Guard  ferry  slip 
in  Manhattan. 

(b)  Effective  period.  This  section  is 
effective  from  6:30  p.m.  until  7:30  p.m. 
on  October  24, 1993. 

(c)  Regulations.  (1)  No  person  or 
vessel  may  enter,  transit,  or  remain  in 
the  regulated  area  during  the  effective 
period  of  this  section  xmless 
participating  in  the  event  as  authorized 
by  the  Coast  Guard  Captain  of  the  Port, 
New  York. 

(2)  All  persons  and  vessels  shall 
comply  wjth  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  personnel.  U.S. 
Coast  Guard  patrol  personnel  include 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.S.  Coast  Guard  vessel  via 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed.  Coast  Guard 
Auxiliary  members  may  be  present  to 
inform  vessel  operators  of  this  section 
and  other  applicable  laws. 
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Deted;  October  1.1993. 
T.H,  Gilmour, 

(kifMain.  US.  Coast  Guard,  Captain  of  the 

Port.  New  York. 

IFR  Doc.  93-25652  Filed  10-18-93;  8;45  ami 

BILLMO  CODE  4t10-«4-«l 


ENVIRONME^f^AL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA  27-t-€058;  FRL-4783-6] 

Approval  and  Promulgation  of  Air 
Quality  Impiementation  Plans; 
Pennsylvania;  Reasonably  Available 
Control  Technology  Requirements  for 
Knoll  Group,  a  Wood  Furniture  Surface 
Coater 

AGENCV:  Environmental  Protection 
A^ncy  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Pennsylvania.  This  revision  establishes 
and  requires  the  Knoll  Group  (Knoll),  a 
wood  furniture  surface  coater  located  in 
Montgomery  County,  Pennsylvania, 
which  is  part  of  the  Philadelphia  severe 
ozone  nonattainment  area,  to  implement 
reasonably  available  control  technology 
(RACT).  The  intended  effect  of  this 
action  is  to  approve  source  specific 
RACT  requirements  for  Knoll,  which  is 
a  major  emitting  source  of  volatile 
organic  compounds  (VCXIis).  This  action 
is  being  taken  under  section  110  of  the 
Clean  Air  Act. 

EFFECTIVE  DATE:  This  rule  will  become 
effective  on  November  18,  1993. 
AOt>RESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air,  Radiation, 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  III.  841  Chestnut  Building, 
Philadelphia.  Pennsylvania  19107;  U.S. 
Environmental  Protection  Agency,  Jerry 
Kujrtzweg  ANR-443,  401  M  Street,  SVV.. 
Washington.  DC  20460;  and 
Pennsylvania  Department  of 
Environmental  Resources  Bureau  of  Air 
Qyality  Control.  P.O.  Box  8468.  400 
Maricet  Street,  Harrisburg,  Pennsylvania 
17105 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  H.  Stahl.  (215)  597-9337.  at  the 
EPA  Region  III  address. 
SUPPLEMENTARY  INFORMATION:  On  August 
12. 1993  (58  PR  42914),  EPA  published 
a  notice  of  proposed  rulemaking  (NPR) 
for  the  Commonwealth  of  Pennsylvania. 
The  NPR  proposed  approval  of 


reasonably  available  control  technology 
(RACT)  requirements  for  Knoll  Group,  a 
wood  furniture  surfacer  coater  located 
in  the  Philadelphia  severe  ozone 
nonattainment  area.  The  formal  SIP 
revision  was  submitted  by  Pennsylvania 
on  March  29, 1993  and  consisted  of  a 
plan  approval  (no.  46-326-OOlA)  and 
an  operating  permit  (no.  46-326-OOlA) 
for  Knoll. 

This  source  specific  SIP  revision 
would  allow  Knoll  to  meet  certain 
coating  emission  standards  by  averaging 
its  emissions  across  twenty-six  wood 
furniture  coating  lines  on  a  production- 
weighted  basis.  Knoll  is  required  to 
calculate  its  allowable  emissions  on  a 
daily  basis.  Recordkeeping  and 
reporting  requirements  are  also 
contained  in  the  plan  approval  and 
operating  permit. 

Other  specific  elements  of  the  RACT 
determination  for  Knoll  and  the 
rationale  for  EPA's  proposed  action  are 
explained  in  the  NPR  and  will  not  be 
restated  here.  No  public  comments  were 
received  on  the  NPR. 

Under  part  D  of  the  Clean  Air  Act, 
Pennsylvania  is  required  to  submit 
RACT  regulations  for  all  major  sources 
of  VOC  in  the  Pennsylvania  portion  of 
the  Philadelphia  ozone  nonattainment 
area,  which  consists  of  Philadelphia, 
Delaware.  Montgomery,  Chester  and 
Bucks  Counties  in  Pennsylvania.  A 
major  VOC  sources  is  defined  as  a 
source  which  emits  or  has  the  potential 
to  emit  100  tons  or  more  of  VOC  per 
year.  Wood  furniture  surface  coating 
was  a  category  identified  by 
Pennsylvania  as  one  containing  major 
sources  for  which  RACT  requirements 
were  needed.  Pennsylvania  determined 
that  Knoll  Group  was  the  only  major 
source  for  wood  furniture  surface 
coating  in  the  Philadelphia 
nonattainment  area.  Therefore,  by 
Pennsylvania's  submittal  of  the  plan 
approval  and  operating  permit  for  Knoll 
and  EPA's  approval  of  the  requirements 
contained  in  those  documents  as  RACT 
for  Knoll,  Pennsylvania  has  met  its 
obligations  under  part  D  to  implement 
RACT  for  this  source  category 

Final  Action 

EPA  is  approving  Pennsylvania's  plan 
approval  no.  46-326-OOlA  and 
operating  permit  no.  46-326-001 A  as 
RACT  for  Knoll  as  a  revision  to  the 
Pennsylvania  SIP. 

Notning  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic. 


and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Admini^ator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225).  On  January  6. 1989.  the 
Office  of  Management  and  Budget 
waived  Table  2  and  Table  3  SIP 
revisions  from  the  requirements  of 
section  3  of  Executive  Order  12291  for 
a  period  of  two  years.  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  3  SIP  revisions. 
0MB  has  agreed  to  continue  the 
temporary  waiver  until  such  time  as  it 
rules  on  EPA's  request. 

Under  section  307(b)(  1 )  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  17. 
1993.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action,  pertaining  to  the 
approval  of  RACT  requirements  for  the 
wood  furniture  surface  coater.  Knoll 
Group,  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  21. 1993. 
Stanley  L.  Laskowski, 

Acting  Regional  Administrator.  Region  111 
40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  IJ.S.C.  7401-7671q. 

Subpart  NN— Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(87)  to  read  as 
follows: 

§52.2020    Identification  of  plan. 

***** 

(c)*   *   * 

(87)  Revisions  to  the  Pennsylvania 
State  Implementation  Plan  submitted  on 
March  29, 1993  by  the  Pennsylvania 
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Department  of  Environmental 

Resources: 
(i)  Incorporation  by  reference. 

(A)  Letter  of  March  22. 1993  from  the 
Pennsylvania  Department  of 
Environmental  Resouises  transmitting 
plan  approval  no.  46-326-OOlA  and 
operating  permit  no.  46-326-OOlA  for 
Knoll  Group.  P.O.  Box  157,  East 
Greenville.  PA. 

(B)  Plan  approval  no.  46-326-OOlA 
and  operating  permit  no.  46-326-OOlA 
which  consist  of  emission  standards, 
operating  conditions  and  recordkeeping 
requirements  applicable  to  Knoll  Group, 
a  wood  furniture  surface  coater  located 
in  Montgomery  County,  PA,  which  is  in 
the  Philadelphia  severe  ozone 
nonattainment  area.  These  requirements 
together  are  being  approved  as 
reasonably  available  control  technology 
(RACT)  for  this  wood  furniture  surface 
coater.  The  effective  date  of  the  plan 
approval  and  the  operating  permit  is 
March  24. 1993. 

(ii)  Additional  material. 

(A)  Remainder  of  March  29, 1993 
Pennsylvania  submittal  consisting  of  a 
Background  Information  document 
prepared  by  Pennsylvania  in  support  of 
the  RACT  proposal  for  Knoll,  an 
evaluation  of  control  options  performed 
for  Knoll  by  a  contractor.  pubUc 
comments  and  responses,  and  a  chart 
and  computer  diskette  (LOTUS  1-2-3) 
showing  how  RACT  calodations  will  be 
performed. 
|FR  Doc.  93-25664  Filed  10-18-93;  8:45  am) 

WLUNO  coot  MM  60  t 


40CFRPart81 

[MT1ft-1-S«9»;  FAL-478»-2] 

Designation  of  Area  for  Air  Quality 
Planning  Purposes;  Montana; 
Designation  of  Whiteflsh  PM10 
Nonattainment  Area 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  Pursuant  to  section  107(d)(3) 
of  the  Clean  Air  Act  (Act),  EPA  is  taking 
final  action  to  redesignate  a  portion  of 
Flathead  County.  Montana  as 
nonattainment  for  the  PMlO  (particles 
with  an  aerodynamic  diameter  less  than 
or  equal  to  a  nominal  10  micrometers) 
national  ambient  air  quality  standards 
(NAAQS). 

EFFECnvt  DATE:  November  ft,  1993. 
ADDRESSES:  Information  supporting  this 
action  can  be  found  at  the  following 
location:  EPA  Region  Vm,  Air  Programs 
Branch,  999  18th  Street.  6th  Floor. 
South  Tower.  Denver.  Cokmdo  80202- 
2466. 


The  information  may  be  inspected 
between  8  a.m.  and  4  p.m.,  on 
weekdays,  except  for  legal  holidays.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  MfORMATKM  COMTACT: 
Callie  Videtich,  Air  Programs  Branch, 
EPA  Region  VIIl,  999  18th  Street,  suite 
500,  Denver,  Colorado,  80202-2405, 
(303)293-1754. 

SUPPLEMENTARY  INFORMATKM: 

L  General 

The  EPA  is  authorized  to  redesignate 
areas  (or  portions  thereof)  as 
nonattainment  for  PMlO  pursuant  to 
section  107(d)(3)  of  the  Act,  on  the  basis 
of  air  quality  data,  planning  and  control 
considerations,  or  any  other  air  quality- 
related  considerations  the  Administrator 
deems  appropriate. 

Followmg  the  process  outlined  in 
section  107(d)(3),  on  July  16. 1992,  the 
Administrator  of  EPA  Region  VTIl 
notified  the  Governor  of  Montana  that 
EPA  believed  that  the  area  around 
Whitefish  should  be  redesignated  as 
nonattainment  for  PMlO.  Under  section 
107(d)(3)(B).  the  Governor  of  Montana 
was  required  to  submit  to  EPA  the 
designation  he  considered  appropriate 
for  the  area  around  WhiteHsh  within 
120  days  after  EPA's  notification.  The 
EPA  received  the  State's  response  for 
Whitefish,  Montana  on  November  13, 
1992.  The  EPA  proceeded  to  im>(>ose 
redesignation  to  nonattainment  for 
Whitefish  (see  58  PR  36908-36910,  July 
9, 1993).  The  EPA  is  taking  final  action 
as  proposed. 

Section  107(d)(1)(A)  sets  out 
definitions  of  nonattainment, 
attainment,  and  unclassifiable.  The  EPA 
is  finalizing  the  redesignation  of 
Whitefish,  Montana  to  nonattainment.  A 
nonattainment  area  is  defined  as  any 
area  that  does  not  meet  (or  that 
significantly  contributes  to  ambient  air 
quality  in  a  nearby  area  that  does  not 
meet)  the  national  primary  or  secondary 
ambient  air  quality  standard  for  PMlO  • 
(see  section  107(d)(l)(A)(i)).  Thus,  in 
determining  the  appropriate  boundaries 
for  the  nonattainment  area  addressed  in 
this  final  rule,  EPA  has  considered  not 
only  the  area  where  the  violations  of  the 
PMlO  NAAQS  have  been  monitored,  but 
nearby  areas  which  significantly 
contribute  to  such  violations. 

II.  Background  for  PMlO 

On  July  1. 1987.  the  EPA  revised  the 
NAAQS  for  particulate  matter  (52  FR 


•  Th«  EPA  bM  coiMtra«d  the  defniMton  of 
nonanaimnant  wm  to  raqaira  aome  matartel  or 
significant  ooolributioa  to  a  violation  In  a  aaathjf 
araa.  Th«  Agancy  baliavea  It  ia  reasooAbla  to 
conchida  that  aomaihing  graatar  ttian  a  molacutir 
Impact  ia  raqoirad. 


24634),  replacing  total  suspended 
particulates  as  the  indicator  for 
particulate  matter  with  a  new  indicator 
called  PMlO.  that  includes  only  those 
particles  with  an  aerodynamic  diameter 
less  than  or  equal  to  a  nominal  10 
micrometers.  At  the  same  time,  EPA  set 
forth  the  regulations  for  implementing 
the  revised  particulate  matter  standards 
and  announced  EPA's  State 
implementation  plan  (SIP)  development 
policy,  elaborating  PMlO  control 
strategies  necessary  to  assure  attainment 
and  maintenance  of  the  PMlO  NAAQS 
(see  generally  52  FR  24672).  The  EPA 
adopted  a  PMlO  SIP  development 
policy  dividing  all  areas  of  the  country 
into  three  categories  based  upon  their 
probability  of  violating  the  new 
NAAQS:  (1)  Areas  with  a  strong 
likelihood  of  violating  the  new  PMlO 
NAAQS  and  requiring  substantial  SIP 
adjustment  were  placed  in  Group  I;  (2) 
areas  which  may  have  been  attaining  the 
PMlO  NAAQS  and  whose  existing  SIPs 
most  likely  needed  less  adjustment  were 
placed  in  Group  II:  and  (3)  areas  with  a 
strong  likelihood  of  attaining  the  PMlO 
NAAQS  and,  therefore,  needing 
adjustments  only  to  their 
preconstruction  review  program  and 
monitoring  networic  were  placed  in 
Group  in  (52  FR  24672.  24679-24682). 
At  that  time,  Whitefish  was  categorized 
as  a  Group  IB  area. 

Pursuant  to  section  107(d)(4KB)  and 
188(a)  of  the  Act.  areas  previously 
identified  as  Group  I  (55  FR  45799. 
October  31.  1990)  and  other  areas  which 
had  monitored  violations  of  the  PMlO 
NAAQS  prior  to  January  1. 1989,  were, 
by  operation  of  law  upon  enactment  of 
the  1990  Amendments,  designated 
nonattainment  and  classified  as 
moderate  for  PMlO.  All  other  areas  of 
the  country,  such  as  the  Whitefish  area, 
were  similarly  designated  unclassifiable 
for  PMlO.  (See  section  107(d)(4)(BHiii) 
of  the  Act;  40  CFR  81.327  (1992)  as 
amended  by  57  FR  56762,  56772  (Nov, 
30.  1992)  (PMlO  designations  for 
Montana).)  In  this  action,  EPA  is 
redesignating  as  nonattainment. 
Whitefish,  Montana  which  was 
previously  designated  as  unclassifiable. 

m.  Response  to  Conunents 

In  the  July  9. 1993  proposal  for 
today's  action.  EPA  provided  a  30-day 
comment  period  ending  on  August  9, 
1993.  in  order  to  solicit  public 
comments  on  all  aspects  of  the  proposal. 
EPA  received  no  comments  on  the 
proposal. 

IV.  Significaace  of  This  Action  for 
Whitefish,  Montana 

Whitefish.  Montana,  is  designated  as 
nonattainment  in  this  action,  is  subject 
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tc  Pie  applicable  requirements  of  part  D. 
ti^te  I  of  the  Act  and  will  be  classified 
as  moderate  by  operation  of  law  (see 
section  188(a)  of  the  Act).  Within  18 
months  of  the  designation,  Montana  is 
required  to  submit  to  EPA  an 
implementation  plan  for  Whitefish 
containing,  among  other  things,  the 
following  requirements:  (1)  Provisions 
to  assure  that  reasonably  available 
control  measures  (including  reasonably 
available  control  technology)  are 
implemented  within  4  years  of  the 
redesignation;  (Z)  a  permit  program 
meeting  the  requirements  of  section  173 
governing  the  construction  and 
operation  of  new  and  modified  major 
stationary  sources  of  PMIO;  (3) 
quantitative  milestones  which  are  to  be 
achieved  every  three  years  until  the  area 
is  redesignated  attairunent  and  which 
demonstrate  reasonable  further  progress, 
as  defined  in  section  171(1).  toward 
timely  attainment;  and  (4)  either  a 
demonstration  (including  air  quality 
modeling)  that  the  plan  will  provide  for 
attainment  of  the  PMlO  NAAQS  as 
expeditiously  as  practicable,  but  no  later 
than  the  end  of  the  sixth  calendar  year 
after  the  area's  designation  as 
nonattainment.  or  a  demonstration  that 
attainment  by  such  date  is  impracticable 
(see.  e.g.  sections  188(c).  189(a),  189(c) 
and  172(c)  of  the  Act).  The  EPA  has 
issued  detailed  guidance  on  the 
statutory  requirements  applicable  to 
moderate  PMlO  nonattainment  areas 
(see  57  FR  13498  (April  16, 1992)  and 
57  FR  18070  (April  28.  1992)). 

The  State  is  also  required  to  submit 
contingency  measures,  pursuant  to 
section  172(c)(9)  of  the  Act.  which  are 
to  take  effect  without  further  action  by 
the  State  or  EPA,  upon  a  determination 
by  EPA  that  an  area  has  failed  to  make 
reasonable  further  progress  or  attain  the 
P.MIO  NAAQS  by  the  applicable 
attainment  date  (see  57  FR  13510-13512 
and  13543-13544).  The  EPA  is 
establishing  the  schedule  for  submission 


of  contingency  measures  as  called  for  in 
section  172(b)  of  the  Act.  Montana  is  to 
submit  contingency  measures  for 
Whitefish  within  18  months  of 
designation. 

VI.  Miscellaneous 

A.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA).  5  U.S.C.  600  et.  seq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  (5  U.S.C.  605(b)).  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Redesignation  of  an  area  to 
nonattainment  under  section  107(d)(3) 
of  the  Act  does  not  impose  any  new 
requirements  on  small  entities. 
Redesignation  is  an  action  that  affects 
the  planning  status  of  a  geographical 
area  and  does  not  in  itself,  impose  any 
regulatory  requirements  on  sources.  To 
the  extent  that  the  area  must  adopt  new 
regulations,  based  on  its  nonattainment 
status,  EPA  will  review  the  effect  of 
those  actions  on  small  entities  at  the 
time  Montana  submits  those  regulations. 

1  certify  that  approval  of  the 
redesignation  request  will  not  affect  a 
substantial  number  of  small  entities. 

B.  Executive  Order  12291 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6,  1989,  the  Office  of 
Management  and  Budget  waived  Table 

2  and  3  SIP  revisions  (54  FR  2222)  fitim 
the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 


two  years.  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
3  SIP  revisions.  OMB  has  continued  the 
temporary  waiver  until  such  time  as  it 
rules  on  EPA's  request. 

C.  Section  307(bHl) 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  17. 
1993.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Sub)ects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks. 
Wilderness  areas. 

Authority:  42  U.S.C.  7407.  7501-7515, 
7601. 

Dated:  October  1.1993. 

Jade  W.  McGnw. 

Acting  Regional  Administrator. 

PART  81— [AMENDED] 

40  CFR  part  81  is  amended  as  follows: 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  Section  81.327  is  amended  by 
amending  the  attainment  status 
designation  table  for  PMlO  to  add  an 
entry  to  "Flathead  County"  to  read  as 
follows: 

§81.327    Montana. 


Montana— PM  10  Nonattainment  Areas 


Designated  area 


Designation  date      Designation  type 


Classification 
dale 


Classification 
type 


Flattiead  County— •  *  • 

The  City  of  Whitefish  and  surrounding  vicinity  tXHjnded  by  lines 
from  Universal  Transmercator  (UTM)  coordinates  695000 
mE.  5370000  mN.  east  to  699000  mE,  5370000  mN.  south 
to  699000  mE.  5361000  mN.  west  to  695000  mN,  5361000 
mN.  and  north  to  695000  mE,  5370000  mN. 


Nov.  18,  1993 Nonattainment 


Nov.  18.  1993 Moderate. 
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40CFRPart81 
(FnL-478S-e] 

Stala  Inptanantstton  Plans  for 
Nonattainmant  Araas  for  Lead 

AGENCY:  EnvironiDflaUl  Protoctkn 
Agency  (EPA). 

ACTION:  Notice  announclog  Bnrfing*  of 
Eailuie  to  submit  required  State 
iinpleinentation  plans  (SIP's)  far  lead. 

SUMMARY:  The  EPA  gives  notice  that  it 
has  made  a  finding,  under  the  Clean  Air 
Act  (Act),  triggering  the  IS-month  dock 
for  imposition  of  sanctions  and  the  24- 
month  Federal  implementation  plaa 
(HP)  clock  for  each  State  listed  in  Table 
A.  The  EPA  has  detennined  that  each 
State  has  failed  to  submit  an 
implementation  plan  for  lead  as 
required  under  the  provisions  of  tha 
Act.  This  notice  addresses  the 
requirement  under  the  Act  that  any 
State  containing  an  area  designated 
nonattainment  with  respect  to  the 
primary  national  ambient  air  quality 
standard  (NAAQS)  for  lead  shall  submit 
to  EPA,  virithin  18  months  of  the  date  of 
the  designation,  an  applicable 
implementation  plan  meeting  the 
requirements  of  part  D,  title  I.  ot  the  Act 

FOR  FURTHER  MFORMATKM  CONTACT: 
General  questions  concerning  this 
notice  should  be  addressed  to  Laura  D. 
McKelvey,  Air  QuaUty  Management 
Division  (MD-15),  VS,  Environmental 
Protection  Agency.  Research  Triangle 
Park.  North  Carolina  27711,  (919)  S41- 
5497.  For  questions  related  to  a  specific 
area,  please  contact  the  appropriate 
Regional  Office  listed  below. 

ADDRESSES: 


Regional  offices 

States 

Qaie  Wright.  Chiei.  Air  Programs 

Missouri, 

Branch.  EPA  Region  VII,  726 

Ne- 

iwHrrtesota    Avenue.    Kansas 

bfaska. 

Oty.    Kansas    66101.    (913) 

551-7681. 

DougJas  M.  Skie,  Chief.  Air  Pro- 

Montana. 

grams  B.ranch,   EPA   Region 

VIII.   999   18th   Street-Suite 

500.        Der^/er.        Colorado 

80202-2405.  (303)  293-1750. 

Douglas  ^46e^ey,  CNef,  Air  Pro- 

Ten- 

gra.'ns  Brarx^   EPA   Region 

nessee. 

tV.  345  Courliand  Street,  NE.. 

Atlanta,  Georgia  30365,  (404) 

347-2864. 

In  a  Federal  Regislar  notice  pubUsfaed 
on  November  6, 1991, 12  areas  «vere 
designated  as  nonattainment  for  lead 
under  section  107(d)(5)  of  the  Act  *  (56 
FR  56694.  November  6. 1991).  These 
initial  nonattainment  areas  were 
codified  in  40  CFR  part  81  and  became 
effective  January  8, 1992.  The  States 
were  required  to  submit  implementation 
plans  for  these  areas  meeting  the 
requirements  of  part  D.  title  I.  of  the  Act 
(section  191(b)).  These  implementation 
plans  were  lequiied  to  meet  the 
requirements  of  subparts  1 
(nonattainment  areas  in  general)  and  S 
(requirements  specific  to  lead)  of  pail  D, 
title  I:  were  required  to  be  submitted 
within  18  months  of  the  nonattainment 
designatioo  (La.,  by  |uly  6. 1993);  and 
must  provide  for  attainment  of  the  lead 
NAAQS  as  expeditiously  as  practicable, 
but  no  later  then  5  years  from  the 
nonattaimant  designation  (eee  sections 
191(a)  and  192(a)  of  the  Act). 

The  Act  establishes  specific 
consequences  if  a  State  fails  to  meet 
certain  requirements.  Of  particular 
reievanoa  here  is  section  170  of  the  Act 
SectiOQ  179  ooDtains  the  provisions  for 
mandatory  application  of  senctioas. 
Section  179(a)  sets  forth  the  various 
findings  upon  which  application  of  a 
sanction  is  based.  The  finding  that  a 
State  has  feiied,  for  an  area  designated 
nonattainment.  to  submit  a  plan 
required  under  the  Act  is  the  finding 
relevant  to  this  announcement. 

Today  EPA  is  announcing  its  previous 
determination  that  four  States  have 
failed  to  submit  a  required  plan  for  a 
lead  nonattainm«it  area  vrithin  the 
State.  Under  section  179(a),  one  of  the 
sanctions  specified  in  section  179(b),  as 
selected  by  the  Administrator,  will  be 
imposed  18  months  after  the  finding 
unless  EPA  determines  within  that  18- 
month  period  that  a  complete  submittal 
has  been  made.  If  the  State  still  has 
failed  to  make  a  complete  submittal 
after  6  months  later,  then  the  second 
sanction  specified  in  section  179(b)  will 
be  imposed.  In  addition,  a  finding  of 
failure  to  submit  triggers  the  FIP 
requirement  of  section  110(c)(1). 

n.  States  for  Which  EPA  Is  Making  a 
Finding 

A.  ^4ontana 

On  June  18. 1993,  a  letter  was  sent 
from  Region  Vm's  Air  Division  Director 
to  the  Administrator  of  Montana's 


■  Rsferences  herein  ar«  to  the  amended  Clean  Air 
Aa  Cthe  Act"  or  "CAA").  The  Clean  Air  Act  i« 
codiQed.  as  amended.  In  tha  U.S.  Code  at  42  U.S.C 
7401,etMq. 


E^viramaantd  Sdenoes  Divtsion 
explaining  the  procedure  the  EPA 
intended  to  use  to  address  any  State 
failure  to  submit  lead  SIP's  by  the 
statutory  deadhne  for  lead 
nonattainment  areas.  On  August  2, 
1993,  EPA  carried  out  one  step  of  this 
pnxsdura  and  tnade  a  finding  pursuant 
to  section  179(a)  of  the  amendod  Act 
that  Montana  had  failed  to  submit  a  lead 
SIP  by  July  8, 1993  for  the  East  Helena 
lead  nonattainment  area  (see  40  CFR 
81.327  (specifying  lead  nonattainment 
designation  and  boundaries  for  the  city 
of  East  Helena  and  the  vicinity)). 

B.  Missouri  and  Nebraska 

On  August  3, 1992,  a  letter  was  sent 
from  Region  VII's  Air  Division  Director 
to  Missouri's  Director  of  Environmental 
Quality  referencing  the  procedures  EPA 
would  use  to  address  anv  State  failure 
to  submit  lead  SIP's  by  the  statutory 
deadline  for  lead  nonattainment  areas. 
A  letter  outliidng  this  poticy  was  also 
sent  £rom  Region  VH's  Air  Branch  Qiief 
to  the  Assistant  Director  (rf  the  Air  and 
Waste  Management  Division  of 
Nebrasiu's  Department  of 
Environmental  Quality  on  February  10, 
1993.  Od  August  2, 1993,  EPA  made  a 
finding,  pursuant  to  section  179(a)  of 
the  Act  that  the  States  of  Missouri  and 
Nebraska  had  failed  to  submit  a  lead  SIP 
for  their  respective  lead  nonattainment 
areas  by  July  6. 1993.  These 
nonattainment  areas  are  a  portion  of 
Iron  County,  Nfissouri  (Liberty  and 
Arcadia  Townships),  as  specified  at  40 
CFR  81.328.  and  a  portion  of  Douglas 
County,  N^Haska,  as  specified  at  40 
CFR  81.328. 

C.  Tennessee 

In  July  1993,  Region  IV  had 
conversations  with  both  the  Director  of 
the  Tennessee  Division  of  Air  Pollution 
Control  and  the  Manager  of  the 
Memphis-Shelby  County  Air  Pollution 
Control  Section  explaining  the 
procedure  EPA  would  use  to  address 
any  State  failure  to  submit  lead  SIP's  by 
the  statutory  deadline  for  lead 
nonattainment  arees.  On  August  2, 
1993.  EPA  carried  out  one  step  of  this 
procedure  and  made  a  finding  pursuant 
to  section  179(a)  of  the  Act  that 
Tennessee  had  failed  to  submit  a  lead 
SIP  by  July  6. 1993  for  the  Shelby 
County  lead  nonattainment  area  (see  40 
CFR  81.343  (specifying  lead 
nonattainment  designations  and 
boundaries  for  that  portion  of  Shelby 
County  designated  nonattainment)). 

m.  Conclusion 

The  EPA  has  made  findings  tmder 
section  179(a)(1)  of  the  Act  that  the 
States  listed  in  Table  A  failed  to  submit 
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apian  as  required  under  section  191(a) 
of  the  Act. 

The  EPA  is  not  required  to  go  through 
notice-and-comment  rulemaking  under 
the  Administrative  Procedure  Act 
(APA).  5  use  551.  et  seq..  when 
making  findings  of  failure  to  submit 
under  section  179(a)(1).  Under  section 
110(k)(l),  the  Act  provides  EPA  with  a 
60-day  period  in  which  to  determine 
whether  a  submittal  is  complete.  The 
EPA  makes  thiscompleteness 
determination  by  letter  sent  to  the  State. 
However,  prior  to  determining  whether 
something  is  complete.  EPA  must 
determine  whether  the  State  made  a 
submittal  or  whether  the  State  failed  to 
submit  the  required  SIP  element  or 
elements.  Therefore.  EPA  must  make 
such  a  determination  prior  to  the  time 
that  the  Agency  would  be  required  to 
determine  whether  a  submittal  is 
complete.  Since  EPA  has  less  than  60 
days  to  determine  whether  a  State  failed 
to  make  a  required  submittal,  and  it  is 
impossible  to  provide  notice-and- 
comment  in  60  days.  EPA  believes  that 
Congress  clearly  intended  that  EPA 
should  not  go  through  notice-and- 
corament  rulemaking  prior  to  making 
the  finding. 

In  addition,  even  if  EPA's  findings  of 
failure  to  submit  were  subject  to 
rulemaking  procedures  under  the  APA. 
EPA  believes  that  the  good  cause 
exception  to  the  rulemaking 
requirement  applies  (APA  section 
553(h)(B)).  Section  553(b)(B)  of  the  APA 
provides  that  the  Agency  need  not 
provide  notice  and  an  opportunity  for 
comment  if  the  Agency,  for  good  cause, 
determines  that  notice  and  comment  are 
"impraclicable,  unnecessary,  or  contrary 
to  the  public  interest"  In  the  present 
circumstance,  notice  and  comment  are 
unnecessary.  The  finding  of  failure  to 
submit  does  not  require  any  judgment 
on  the  part  of  the  Agency.  The  issue  is 
clear  in  that  the  Agency  must  state 
whether  or  not  it  has  received  any 
submittal  from  the  State  in  response  to 
a  specific  statutory  requirement.  No 
substantive  review  is  required  for  such 
a  determination.  If  the  Agency  has 
received  a  submittal,  it  will  perform  a 
completeness  determination.  If  the 
Agency  has  not  received  anything,  then 
the  State  has  failed  to  submit  the 
required  rules  under  section  179(a)(1). 
The  Agency  is  the  only  judge  of  whether 
or  not  it  has  received  the  submittal.  The 
public  does  not  have  access  to  this 
information  and.  therefore,  cannot 
provide  relevant  comment  on  whether 
EPA  has  received  a  document  from  the 
State.  Because  there  is  nothing  on  which 
to  comment,  notice-and-comment 
rulemaking  are  unnecessary. 


Aatfaority:  42  U.S.C  7502.  7509(a)  and  (b). 
7514,  7514a,  and  7601. 

DBted:  October  4, 1993. 

Michael  Shapiro, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

Table  A.— States  Found  To  Have 
Failed  To  Submit  SIP'S  for  the 
FoaowiNG  Lead  NoNATTAiNMEhfr 
Areas f 


stale 

Area  ol  concern 

Montana _ 

City  o(  East  Helena.  Lewis 

and  dark  County. 

Missouri  . 

Uberty  and  Arcadia  Township, 

Iron  County. 

Nebraska  

Omaha.  Douglas  County. 

Tennessee  ... 

Memphis,  Shetiy  County. 

*  For  efficiency,  the  Ml  legal  boundaries  tor 
the  areas  addressed  in  todays  notica  have 
not  t>een  hsted.  Ttw  references  to  areas  In  this 
notice  are  general  and  intended  to  operate  as 
substitutes  lor  the  ful  legal  boundaries.  The 
U  legal  boundaries  are  set  forth  In  40  CFR 
part  81. 

(FR  Doc  93-25610  Filed  10-18-93;  8:45  am| 


GENERAL  SERVICES 
ADMINiSTRATlON 

41  CFR  Part  101-40 
[FPIMR  Amendment  Q-104] 

Transportation  of  Household  Goods 

AGENCY:  Federal  Supply  Service.  GSA. 
ACnow;  Final  rule. 

SUMMARY:  This  regulation  ratifies  the 
section  on  the  procedures  for  moving 
household  goods  and  also  revises  the 
section  on  quality  control.  The 
regulation  is  necessary  to  reflect 
changes  in  GSA's  centralized  household 
goods  traffic  management  program 
which  place  greater  emphasis  on  the 
quality  of  a  carrier's  performance. 
EFFECTIVE  DATE:  Oclober  19,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jim  Warford.  Travel  and  Transportation 
Management  Branch  (913-236-2510). 
SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration  (GSA) 
has  determined  that  this  rule  is  not  a 
major  rule  for  the  purposes  of  Executive 
Order  12291  of  February  17. 1981. 
because  it  is  not  hkely  to  result  In  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more;  a  major  increase  in 
costs  to  consumers  or  others;  or 
significant  adverse  effects.  GSA  has 
based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for  and 
consequences  of  this  rule;  has 


determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the    ' 
net  benefits;  and  has  chosen  the 
alternative  approach  Involving  the  least 
net  cost  to  society. 

Regulatory  FlexibUity  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment  Therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

List  of  Sobiect  in  41  CFR  Part  101-40 

Freight.  Government  property 
management.  Moving  of  household 
goods.  Office  relocation.  Transportation. 

For  the  reasons  set  out  in  the 
preamble.  41  CFR  part  101-40  is 
amended  as  follows: 

PART  101-40— TRANSPORTATION 
AND  TRAFFIC  MANAGEMENT 

1.  The  authority  citation  for  part  101- 
40  is  amended  as  follows: 

Authoritjr:  Sec.  205(c).  63  Stat  390.  40 
U.S.C  486(c). 

Subpart  101-40.2— Cantrallzad 
Household  Goods  Traffic  ManagMnant 
Program 

2.  The  heading  for  §  101-40.203  is 
revised  to  read  as  follows: 

f  101-40.203    Household  good*  movamwit 
procedures. 

3.  Section  101-40.205  is  revised  to 
read  as  follows: 

1101-40.205    Quality  control. 

GSA  Form  3080,  Household  Goods 
Carrier  Evaluation  Report  (see  §  101- 
40.4902),  is  a  form  used  by  GSA  and 
other  agencies  for  monitoring  the 
performance  and  quality  of  ^usehold 
goods  carriers'  service.  When  household 
goods  shipments  are  made  under  the 
GBL  method,  the  employee  (following 
delivery  of  the  shipment)  should 
promptly  complete  his/her  portion  of 
GSA  form  3080  and  send  it  to  the 
agency  GBL  issuing  officer  responsible 
for  the  shipment  to  complete  and   • 
forward  to  the  Manager,  GSA 
Centralized  Household  Goods  Traffic 
Management  Program,  General  Services 
Administration  (6FBX),  1500  East 
Bannister  Road,  Kansas  Qty.  MO  64131. 
Information  compiled  &t)m  completed 
GSA  Forms  3080  is  used  by  GSA  and 
other  agencies  to  evaluate  and  rate  the 

Duality  of  carrier  service  and  to 
etermine  if  actions  under  §  101-40.208 
should  be  considered.  Agencies  may 
submit  other  documentation  of 
instances  of  inadequate  carrier  service 
or  performance  to  the  Manager.  GSA 
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Centralized  Household  Goods  Traffic 
Management  Program,  General  Services 
Administration  (6FBX).  1500  East 
Bannister  Road.  Kansas  City,  MO  64131. 
Sufficient  details  must  be  furnished  to 
identify  specific  shipments. 

Dated:  September  23, 1993. 
Julia  M.  Staecfa. 

Acting  Administrator  of  General  Sennces. 
IFR  Doc.  93-25669  Filed  10-16-93;  8:45  ami 
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■his  sectioo  o«  the  FEDERAL  REGISTER 
I  ontains  notices  to  the  public  of  the  proposed 
ssuance  of  odes  and  regulations.  The 
purpose  of  these  rx3<tices  is  to  gNe  interested 
persons  an  opportunity  to  parttctpate  in  tt»e 
mie  maiung  priof  to  the  adoption  o»  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Farmers  Home  Administration 
7  CFR  Parts  1955  and  1965 

RIN  0575-AB17 

Transfer  of  Security  Interests  and 
Sales  of  Inventory  on  Indian  Trust 
Lands 

AGENCY:  Fanners  Home  Administration, 
USDA. 

ACnOH:  Proposed  rule. 


SUMMARY:  The  Fanners  Home 
Administration  (FmHA)  proposes  to 
amend  its  regulations  to  provide 
direction  for  transfers  of  its  security 
interests  and  sales  of  its  inventory  on 
Indian  Trust  Lands.  This  action  is  taken 
to  comply  with  the  Cranston-Gonzalez 
National  Affordable  Housing  Act 
enacted  on  November  29. 1990.  The 
intended  effect  of  this  action  is  to 
incorporate  the  requirements  of  this  law 
into  existing  FmHA  regulations. 

DATES:  Conunents  must  be  received  on 
or  before  December  17, 1993. 

ADDRESSES:  Submit  written  comments, 
in  duplicate  to  the  office  of  the  Chief. 
Regulations  Analysis  and  Control 
Branch.  Farmers  Home  Administration, 
U.  S.  Department  of  Agricultvu^,  room 
6348,  South  Agriculture  Building.  14th 
Street  and  Independence  Avenue  SW., 
Washington.  DC  20250.  All  written 
comments  made  pursuant  to  this 
publication  will  be  available  for  public 
inspection  during  regular  work  hours  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Throne.  Realty  Specialist, 
Property  Management  Branch.  Single 
Family  Housing  Servicing  and  Property 
Management  Division.  Fanners  Home 
Administration.  USDA.  room  5307, 
South  Agricultiue  Building, 
Washington,  DC  20250,  Telephone  (202) 
720-1452. 
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8UPP1.EMEMTARY  INFORMATION: 

Classification 

This  rulemaking  action  has  been 
reviewed  imder  USDA  procedures 
established  in  Departmental  Regulation 
1512-1,  which  implements  Executive 
r    Order  12291  and  has  been  determined 
to  be  "nonmajor"  since  the  annual  effect 
on  the  economy  is  less  than  $100 
million  and  there  will  be  no  significant 
increase  in  cost  or  prices  for  consumers, 
individual  industries.  Federal.  State  or 
local  Government  agencies,  or 
geographic  regions.  Furthermore,  there 
will  be  no  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States  enterprise  to 
compete  with  foreign  based  enterprises 
in  domestic  or  import  markets.  This 
action  is  not  expected  to  substantially 
affect  budget  outlay  or  affect  more  than 
one  Agency  or  to  be  controversial.  The 
net  result  is  to  provide  better  service  to 
an  underserved  area. 

Civil  Justice  Reform 

This  regulation  has  been  reviewed  in 
light  of  E.0. 12778  and  meets  the 
applicable  standards  provided  In 
section  2(a)  and  2(b)  of  that  Order. 
Provisions  within  this  part  which  are 
inconsistent  with  State  Law  are 
controlling.  All  administrative  remedies 
pursuant  to  7  CFR  part  1900  subpart  B 
must  be  exhausted  prior  to  filing  suit 

BackgroundyDiscnssion  '' 

Public  Law  101-625,  Cranston- 
Gonzalez  National  Affordable  Housing 
Act.  dated  November  29. 1990,  requires 
that  in  the  case  of  a  defaulted  loan 
involving  a  security  interest  in  tribal 
allotted  or  trust  land,  hquidations  shall 
only  be  pursued  after  offering  to  transfer 
the  accoimt  to  an  eligible  tri^  member, 
the  tribe,  or  the  Indian  Housing 
Authority.  We  interpret  eligible  tribal 
member  in  the  statue  to  mean  "member 
of  the  particular  tribe."  This  does  not 
mean  that  the  tribal  member  must  be 
"eligible"  under  FmHA  regulations  for  a 
Section  502  rural  housing  loan,  only 
that  the  tribal  member  is  a  member  of 
the  tribe  which  has  jurisdiction  over  the 
property  involved.  In  addition, 
inventory  properties  must  not  be  sold, 
transferred  or  otherwise  disposed  of 
except  to  one  of  the  entities  described 
in  the  preceding  sentences.  FmHA  is 
amending  its  regulations  to  comply  with 
the  provisions  of  this  law.  However,  the 


revision  will  not  be  effective  until 
FmHA  amends  its  Privacy  Act  System 
Notice  allowing  for  this  disclosure. 

Programs  Affected 

These  programs/activities  are  Usted  In 
the  Catalog  of  Federal  Domestic 
Assistance  under  Nos.: 

10.405    Farm  Labor  Housing  Loans  and 

Grants 
10.411    Rural  ilousing  Site  Loans  (Section 

523  and  524  Site  Loans) 
10.415    Rural  Renul  Housing  Loans 

Intefgovemmental  Consultation 

For  the  reasons  set  forth  in  the  Final 
Rule  related  Notice(s)  to  7  CFR  part 
2015,  subpart  V,  the  following  programs 
are  excluded  from  the  scope  of 
Executive  Order  12372  which  requires 
intergovenunental  consultation  with 
State  and  local  officials:  10.404- 
Emergency  Loans;  10.406-Farm 
Operating  Loans;  10.407-Fann 
Ownership  Loans;  10.416-Soil  and 
Water  Loains.  However,  this  activity 
impacts  the  foIioMdng  programs  which 
are  subject  to  intergovernmental 
consultation  with  State  and  local 
officials:  10.405-Farm  Labor  Housing 
Loans  and  Grants;  10.41 1-Rural 
Housing  Site  Loans  (Section  523  and 
524  Site  Loans):  10.41S-Rural  Rental 
Housing  Loans. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  In 
accordance  with  7  CFR  part  1940, 
subpart  G.  "Environmental  Program."  h 
is  the  determination  of  FmHA  that  the 
proposed  action  does  not  constitute  a 
major  Federal  action  significanUy 
affecting  the  quality  of  the  human 
environment  and  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969,  PubUc  Law  91-190.  an 
Environmental  Impact  Statement  is  not 
required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C  601-612),  the 
imdersigned  has  determined  and 
certified  by  signature  of  this  document 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  since  this 
rulemaking  action  does  not  involve  a 
new  or  expanded  program. 
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List  of  Subjects 

7CFRPart  1955 

Government  acquired  property.  Sale 
of  Government  acquired  property. 
Surplus  Government  property,  Disposal 
of  acquired  property. 

7  CFR  Part  1965 

Administrative  practice  and 
procedure.  Low  and  moderate  income 
housing-Rental.  Mortgages,  Rural  areas. 
Loan  programs — Housing  and 
Community  development. 

Therefore,  chapter  XVm.  title  7.  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  1955— PROPERTY 
MANAGEMENT 

1.  The  authority  citation  for  part  1955 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1989;  42  U.S.C  1480: 
5  U.S.C  301;  7  CFR  2.23  and  2.70. 

Subpart  C— Disposal  of  Inventory 
Property 

2.  In  §  1955.144,  paragraph  (c)  is 
added  to  read  as  follows: 

S  1955.144    Disposal  of  NP  or  surplus 
property  to,  through,  or  acquisition  from 
other  agencies. 

(c)  Indian  trust  land.  Inventory 
property,  which  is  located  on  Indian 
tribal  allotted  or  trust  land,  will  be  sold, 
or  otherwise  disposed  of  only  to  a 
member  of  the  particular  tribe  having 
jurisdiction  over  the  allotted  or  tribal 
land,  the  tribe,  or  to  an  Indian  housing 
authority  serving  the  tribe  on  a  first 
come,  first  served  basis.  The  listing 
price  will  be  determined  in  accordance 
with  §  1955.113  of  this  subpart,  except 
additional  10  percent  administrative 
price  reductions  are  authorized  at 
successive  75-day  intervals  until  the 
property  is  sold. 

PART  1965— REAL  PROPERTY 

3.  The  authority  citation  for  part  1965 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1989;  42  U.S.C  1480; 
5  use  301;  7  CFR  2.23;  7  CFR  2.70. 

Subpart  B — Security  Servicing  for 
Multipla  Housing  Loans 

4.  In  §  1965.85,  paragraph  (d)  is 
revised  to  read  as  follows: 

§1965.85    Default  and  liquidation. 

(d)  Nonmonetary  defaults.  Attempts 
to  resolve  monetary  defaults  should  be 
handled  whenever  possible  at  the 
District  Office  level  with  appropriate 


guidance  and  assistance  from  the  State 
Office.  The  State  Director  should  confer 
with  OGC  to  determine  the  appropriate 
servicing  actions  in  those  cases  where 
nonmonetary  defaults  cannot  be 
resolved  at  the  District  level.  These 
actions  may  include  liquidation  of  the 
account.  If  the  property  is  Indian  tribal 
allotted  or  trust  land,  the  District 
Director  will  alert  the  State  Director, 
and  liquidation  shall  only  be  pursued 
after  offering  to  transfer  the  account  to 
eligible  tribal  members,  the  tribe  and  the 
Indian  housing  authority  serving  the 
tribe. 
•        •        •        •        • 

5.  Section  1965.85(e)(7)  is  amended 
by  changing  the  reference  "Form  FmHA 
465-7"  to  "Form  FmHA  1955-2." 

Subpart  C— Security  Servicing  for 
Single  Family  Rural  Housing  Loans 

6.  In  §  1965.125,  paragraph  (b)  is 
revised  to  read  as  follows: 


11965.125    Uquidation. 


(b)  Forced  liquidation.  If  the  borrower 
will  not  agree  to  voluntary  liquidation 
or  fails  to  accomplish  it  within  the  time 
agreed  to  by  FmHA,  the  County 
Supervisor  will  recommend  foreclosure 
in  accordance  with  subpart  A  of  part 
1955  of  this  chapter.  Forced  liquidation 
of  FmHA  security  interests  in  Indian 
trust  lands  or  on  tribal  allotted  land  will 
be  recommended  by  the  County 
Supervisor  after  handling  the  security 
servicing  as  outlined  in  §  1965.130  of 
this  subpart  and  the  State  Director  has 
determined  that  forced  liquidation  is  in 
the  best  interest  of  the  Government. 

7.  In  S  1965.128.  paragraph  (e)  is 
added  to  read  as  follows: 

§1965.128    Assignment  of  promissory 
notes  and  security  Instruments. 

(e)  If  the  prop>erty  is  located*within  an 
Indian  Reservation,  an  assignment  may 
be  made,  with  or  without  the  request  of 
the  borrower,  to  the  tribe,  the  Indian 
Housing  Authority,  or  a  member  of  the 
tribe  upon  payment  of  an  amount  which 
is  the  lesser  of  the  market  value  or  the 
remaining  debt.  Account  acceleration  is 
not  required. 

8.  Section  1965.130  is  added  to  read 
as  follows: 

§1965.130    Security  interest  in  Indian  trust 
land. 

Security  servicing  for  SFH  loans 
secured  by  Indian  tribal  allotted  or  trust 
land  will  be  handled  in  accordance  with 
this  section  and  borrower  supervision, 
servicing  and  collection  will  be  handled 
in  accordance  with  subpart  G  of  part 
1951  of  this  chapter,  except: 


(a)  If  the  account  becomes  three 
payments  delinquent,  the  County 
Supervisor  will  send  FmHA  Guide 
Letter  1965-C-l.  and  Form  FmHA 
1965-21.  "Inquiry  for  Assignment  of 
Promissory  Note  and  Security 
Instruments  on  Indian  Trust  Lands,"  by 
certified  mail  to  the  tribe,  and  the 
Indian  housing  authority  serving  the 
tribe.  This  guide  letter  will  contain: 

(1)  The  name  and  address  of  the 
borrower,  and  a  brief  legal  description 
of  the  security  property. 

(2)  The  right  of  the  FmHA  borrower 
to  sell  the  security  property  to 
whomever  they  wish,  including  the 
tribe,  a  member  of  the  tribe,  or  the 
Indian  housing  authority  serving  the 
tribe  and  the  possibility  that  the 
transferee  may  be  able  to  assume  the 
FmHA  loan  on  program  or  non  program 
rates  and  terms  in  accordance  with 

§  1965.126  of  this  subpart. 

(3)  The  right  of  the  tribe,  Indian 
housing  authority  or  a  member  of  the 
tribe  to  be  assigned  the  promissory 
notes  and  security  instruments  on  a  first 
come,  first  served  basis  in  accordance 
with  §  1965.128  of  this  subpart. 

(i)  The  price  for  the  assignment  of 
FmHA's  interest  in  the  loan  will  be  the 
present  market  value  of  the  security 
property  or  the  outstanding  balance  of 
the  debt,  exclusive  of  recapture, 
whichever  is  less,  unless  FmHA 
determines  that  some  other  amount  is 
more  appropriate. 

(ii)  The  borrower  need  not  request 
assignment  and  the  account  need  not  be 
accelerated  for  the  account  to  be 
assigned  to  a  tribe  member,  the  tribe  or 
Indian  housing  authority. 

(4)  A  request  for  the  tribe  and/or 
Indian  housing  authority  to  assist  in 
accomplishing  one  of  the  above. 

(b)  If  a  tribal  member,  the  tribe,  or 
Indian  housing  authority  serving  the 
tribe,  does  not  indicate  an  interest  in  a 
transfer  or  assignment  of  the  loan  within 
a  reasonable  time  agreed  upon  by 
FmHA,  the  County  Supervisor  may 
recommend  foreclosure  in  accordance 
with  §  1965.125  of  this  subpart. 

Dated:  August  10. 1993. 
Bob  Nash. 

Under  Secretary  for  Small  Community  and 
Rural  Development. 
IFR  Doc.  93-25618  Filed  10-18-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
iACFRPart39 

[Docket  No.  93-ANE-41] 

Airworthiness  Directives;  General 
Electric  Co.  CF6  Series  Turbofan 
Engines 

A6ENCV:  Federal  Aviation 
Administration,  DOT. 

ACnON:  Notice  of  proposed  rulemakine 
(NPRM).  *^ 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
General  Electric  Company  (GE)  CF6-6/ 
-45/-50  series  turbofan  engines.  This 
proposal  would  require  an  inspection 
for  cracks  in  the  stage  1  high  pressure 
turbine  (HPT)  disk  rim  bolt  holes,  and 
stage  2  HPT  disk  rim  and  inner  bolt 
holes;  and  replacement,  if  necessary, 
with  serviceable  parts.  This  proposal  is 
prompted  by  a  report  of  an  uncontained 
stage  1  HPT  disk  failure  which  resulted 
in  an  aborted  takeoff  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  an  uncontained 
stage  1  or  stage  2  HPT  disk  failure, 
which  could  result  in  an  inflight  engine 
shutdown,  rejected  takeoff,  or  damage  to 
the  aircraft. 

DATES:  Comments  must  be  received  by 
November  18. 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
93-ANE-41. 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
General  Electric  Aircraft  Engines,  CF6 
Distribution  Clerk,  room  132,  111 
Merchant  Street,  Cincinnati,  OH  45246. 
This  information  may  be  examined  at 
the  FAA.  New  England  Region.  Office  of 
the  Assistant  Chief  Counsel.  12  New 
England  Executive  Park.  Burlington  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Ganley.  Aerospace  Engineer. 
Engine  Certification  Office.  FAA,  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park.  Burlington.  MA 
01803-5299;  telephone  (617)  238-7138; 
fax(617)23&-7199. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposied  rule  by  submitting  such 
HTitten  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-ANE-41."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  93-ANE-41.  12  New 
England  Executive  Park,  Buriington,  MA 
01803-5299. 

Discussion 

This  proposed  AD  is  applicable  to 
General  Electric  Company  (GE)  CF6-6/ 
-45/-50  series  turbofan  engines.  The 
Federal  Aviation  Administration  (FAA) 
has  received  a  report  that  a  GE  Model 
CF6-80A  engine  experienced  a 
separation  of  the  stage  1  high  pressure 
turbine  (HPT)  disk  rim.  This  separation 
has  been  attributed  to  cracks  in  the  rim 
bolt  holes  which  initiated  from  damage 
caused  by  the  drill  and  ream  procedures 
used  during  manufacture  of  the  rim  bolt 
holes.  The  FAA  published  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  January  9, 1992,  (57 
FR  857),  that  proposed  to  require  a  one- 
time inspection  for  cracks  in  the  rim 
bolt  holes  in  GE  CF6-80A  engines. 


Though  this  cracking  occurred  on  a 
GE  Model  CF6-80A  engine,  some  GE 
CF6-6/-45/-50  stage  1  HPT  disks  were 
manufactured  using  the  same  drill  and 
ream  procedures,  and  therefore  are 
susceptible  to  similar  damage  and 
cracking.  The  FAA  has  also  received 
reports  that  during  routine  inspections, 
three  additional  HPT  disks  on  other  GE 
CF6  series  engines  were  found  cracked 
in  either  the  rim  or  inner  bolt  holes.  All 
three  of  these  disks  were  removed  from 
service,  and  the  cracks  have  been 
attributed  to  the  same  manufacturing 
process  which  resulted  in  the  reported 
GE  Model  CF6-80A  rim  separation.  This 
condition,  if  not  corrected,  may  result  in 
an  uncontained  stage  1  HPT  disk  failure, 
which  could  result  in  an  inflight  engine 
shutdown,  rejected  takeoff,  or  damage  to 
the  aircraft. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  GE  CF6-6 
Service  Bulletin  (SB)  No.  72-1002. 
dated  February  12. 1993;  CF6-6  SB  No. 
72-1003.  Revision  1.  dated  June  17. 
1993;  CF6-50  SB  No.  72-1057,  Revision 
1.  dated  June  17. 1993;  and  CF6-50  SB 
No.  72-1059.  dated  February  12.  1993. 
These  SB's  describe  procedures  for  an 
eddy  current  inspection  for  cracks  in  the 
stage  1  HPT  disk  rim  bolt  holes,  and 
stage  2  HPT  disk  rim  and  inner  bolt 
holes. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  an  eddy  current  inspection  for 
cracks  in  the  stage  1  HPT  disk  rim  bolt 
holes,  and  stage  2  HPT  disk  rim  and 
inner  bolt  holes;  and  replacement,  if 
necessar)',  with  serviceable  parts.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 
A  compliance  end  date  of  February 
28. 1994.  is  proposed  for  stage  2  HPT 
disks  that  have  not  previously 
accomplished  the  inner  bolt  hole 
inspection,  if  applicable.  A  compliance 
end  date  of  May  31. 1994.  is  proposed 
for  stage  1  and  stage  2  HPT  disks  that 
have  previously  accomplished  the  inner 
bolt  hole  inspections,  if  applicable.  The 
option  "whichever  occurs  earlier"  is 
required  to  ensure  timely  compliance, 
since  disks  in  this  cyclic  interval  have 
been  identified  as  having  the  highest 
probability  of  a  crack.  The  option 
"whichever  occurs  latest"  is  intended  to 
allow  high  cycle  accumulating  operators 
additional  time  to  accomplish  the 
inspection  without  impacting  safety. 

There  are  approximately  650  GE  CFS- 
6/-45/-50  series  engines  of  the  affected 
design  in  the  worldwide  Heet.  The  FAA 
estimates  that  500  engines  installed  on 
aircraft  of  U.S.  registry  would  be 
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affected  by  this  proposed  AD.  that  it 
would  lake  approximately  108  work 
hours  per  engine  to  accomplish  the 
proposed  actions,  and  that  the  averse 
labor  rate  is  $55  per  work  hour. 
Required  parts  would  cost 
approximately  $77J14  per  engine. 
Based  on  these  figures,  and  assuming  all 
inspected  disks  require  replacement,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$41,627,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26.  1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3»-AIRW0RTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autboritv:  49  U.S.C.  1354(a).  1421  and 
1423;  49  U'S.C.  106(g);  and  14  CFR  11.89. 

§39.13    lAmended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

General  Electric  Company:  Docket  No.  93- 

ANE-41. 
Applicability:  General  Electric  Company 
(GEj  CF6-6/-45/-50  series  turbofan  engines 


installed  On  but  not  limited  to  Air^  A300 
series,  Boeing  747  series,  and  McEtonnell 
Douglas  DC-10  series  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  uncontained  stage  t  or  stage 
2  high  pressure  turbine  (HPT)  disk  failure, 
which  could  result  in  an  inflight  engine 
shutdown,  rejected  takeoff,  or  damage  to  the 
aircraft,  accomplish  the  following: 

(a)  Eddy  current  inspect  (ECl)  stage  1  and 
stage  2  HPT  disks  for  cracks  in  accordance 
with  the  Accomplishment  Instructions  of  GE 
CF6-6  Service  Bulletin  (SB)  No.  72-1002. 
dated  February  12. 1993.  and  CF6-6  SB  No. 
72-1003.  Revision  1,  dated  June  17. 1993,  as 
follows: 

(1)  For  GE  CF6-6  series  stage  1  HPT  disks. 
Part  Numbers  (P/N)  9137M40P01  and 
9687M39P07.  with  serial  numbers  (S/N) 
listed  in  Appendix  I  or  II  of  GE  CF6-6  SB  No. 
72-1002.  dated  February  12. 1993.  which 
have  accumulated  less  than  2,500  cycles 
since  new  (CSN)  on  the  effective  date  of  this 
AD.  ECl  the  rim  bolt  holes  at  the  next  engine 
shop  visit  after  accumulating  2.500  CSN,  but 
not  to  exceed  4,500  CSN  or  prior  to  May  31, 
1994,  whichever  occurs  later. 

(2)  For  GE  CF6-6  series  stage  1  HPT  disks. 
P/N  9137M40P01  and  9687M39P07.  with  S/ 
N  listed  in  Appendix  I  or  II  or  GE  CF6-6  SB 
No.  72-1002.  dated  February  12. 1993.  which 
have  accumulated  2.500  CSN  or  more,  but 
less  than  4,000  CSN  on  the  effective  date  of 
this  AD,  EQ  the  rim  boh  holes  at  the  next 
engine  shop  visit,  prior  to  accumulating 
4.500  CSN.  or  prior  to  May  31, 1994. 
whichever  occurs  latest. 

(3)  For  GE  CF&-6  series  stage  1  HPT  disks. 
P/N  9137M40P01  and  9687M39P07.  with  S/ 
N  listed  in  Appendix  1  or  li  of  GE  CF6-6  SB 
No.  72-1002.  dated  February  12, 1993.  which 
have  accumulated  4.000  CSN  or  more  on  the 
effective  date  of  this  AD,  EQ  the  rim  bolt 
holes  at  the  next  engine  shop  visit,  or  prior 
to  May  31. 1994.  whichever  occurs  earlier. 

(4)  For  GE  CF6-6  series  sUge  2  HPT  disks. 
P/N  9084M52P02  and  9084M52P05.  with  S/ 
N  listed  in  Appendix  1  or  II  of  GE  CF6-6  SB 
No.  72-1003.  Revision  1.  dated  June  17, 
1993.  which  have  nof  accomplished  the  inner 
bolt  hole  ECl  prior  to  the  effective  date  of  this 
AD  in  accordance  with  GE  CF6-6  Shop 
Manual.  GEK  9266.  Chapter  72-53-04. 
accomplish  the  following: 

(i)  For  disks  which  have  accumulated  less 
than  2,000  CSN  on  the  effective  date  of  this 
AD.  EQ  the  rim  and  inner  bolt  holes  at  the 
next  engine  shop  visit  after  accumulating 
2.000  CSN.  but  not  to  exceed  3.500  CSN  or 
prior  to  February  28, 1994,  whichever  occurs 
later. 

(ii)  For  disks  which  have  accumulated 
2.000  CSN  or  more,  but  less  than  3,000  CSN 
on  the  effective  date  of  this  AD,  EQ  the  rim 
and  inner  bolt  holes  at  the  next  engine  shop 
visit,  prior  to  accumulating  3,500  CSN,  or 
prior  to  February  28. 1994.  whichever  occurs 
latest. 

(iii)  For  disks  which  have  accumulated 
3.000  CSN  or  more  on  the  effective  date  of 
this  AD.  EQ  the  rim  and  inner  bolt  holes  at 
the  next  engine  shop  visit,  or  prior  to 
February  28. 1994,  whichever  occurs  earlier. 

(5)  For  GE  CF6-6  series  stage  2  HPT  disks. 
P/N  9O84M52P02  and  9084M52P05,  with  S/ 


N  listed  in  Appendix  I  or  U  of  GE  CF6-6  SB 
No.  72-1003.  Revision  1.  dated  June  17. 
1993.  which  have  accomplished  the  inner 
bolt  hole  EQ  prior  to  the  effective  date  of  this 
AD  in  accordance  with  GE  CF6-6  Shop 
Manual.  GEK  9266.  Chapter  72-53-04,  and 
not  found  cracked,  accomplish  the  following: 

(i)  For  disks  which  have  accumulated  less 
than  2.000  CSN  on  the  effective  date  of  this 
AD.  EQ  the  rim  and  inner  boh  holes  at  the 
next  engine  shop  visit  after  accumulating 
2,000  CSN.  but  not  to  exceed  4.500  CSN  or 
prior  to  May  31. 1994,  whichever  occurs 
later. 

(ii)  For  disks  which  have  accumulated 
2,000  CSN  or  more,  but  less  than  4,000  CSN 
on  the  effective  date  of  this  AD,  EQ  the  rim 
and  inner  boU  holes  at  the  next  engine  shop 
visit,  prior  to  accumulating  4.500  CSN.  or 
prior  to  May  31. 1994,  whichever  occurs 
latest 

(iii)  For  disks  which  have  accumulated 
4.000  CSN  or  more  on  the  effective  date  of 
this  AD.  EQ  the  rim  and  inner  bolt  holes  at 
the  next  engine  shop  visit,  or  prior  to  May 
31, 1994.  whichever  occurs  earlier. 

(6)  GE  CF5-6  series  stage  1  HPT  disks 
referenced  in  paragraphs  (aKl).  (a)(2),  and 
(a)(3)  of  this  AD.  that  have  been  inspected  by 
ECl  in  accordance  with  the  procedures 
outlined  in  GE  CF6-6  All  Operators  Wire 
(AOW)  92-6-09,  dated  September  24, 1992. 
or  GE  CF6-6  Engine  Shop  Manual,  GEK 
9266.  Chapter  72-53-03.  prior  to  the  effective 
date  of  this  AD.  and  whose  CSN  at  the  time 
of  inspection  was  2,500  or  more,  already 
meet  the  inspection  requirements  of 
paragraphs  |a)(l),  (aX2),  and  (a)(3)  of  this  AD. 

(7)  GE  CF6-6  series  stage  2  HPT  disks 
referenced  in  paragraphs  (aM4)  and  (a)(5)  of 
this  AD,  that  have  been  inspected  by  ECl  in 
accordance  with  the  procedures  outlined  in 
GE  CF6-6  AOW  92-6-09.  dated  September 
24.  1992;  GE  CF6-6  SB  No.  72-1003,  dated 
February  12, 1993;  or  GE  CF6-6  Engine  Shop 
Manual,  GEK  9266.  Chapter  72-53-04.  prior 
to  the  effective  date  of  this  AD,  and  whose 
CSN  at  the  time  of  inspection  was  2,000  or 
more,  already  meet  the  inspection 
requirements  of  paragraphs  (a)(4)  and  (a)(5) 
of  this  AD. 

(b)  EQ  stage  1  and  stage  2  HPT  disks  for 
cracks  in  accordance  with  the 
Accomplishment  Instructions  of  GE  CF6-50 
SB  No.  72-1057.  Revision  1,  dated  June  17, 
1993.  and  CF6-50  SB  No.  72-1059.  February 

12. 1993,  as  follows: 

(1)  For  GE  CF&-45/-50  series  stage  1  HPT 
disks,  P/N  9283M31P02.  9283M55P04,  and 
9283M55P05.  with  S/N  listed  in  Appendix  I, 
II.  or  III  of  GE  CF6-50  SB  No.  72-1059.  dated 
February  12, 1993,  which  have  accumulated 
less  than  2,500  CSN  on  the  effective  date  of 
this  AD,  EQ  the  rim  bolt  holes  at  the  next 
engine  shop  visit  after  accumulating  2.500 
CSN,  but  not  to  exceed  4,500  CSN  or  prior 
to  May  31, 1994.  whichever  occurs  later. 

(2)  For  GE  CF6-45/-50  series  stage  1  HPT 
disks,  P/N  9283M31P02,  9283M55P04,  and 
9283M55P05.  with  S/N  listed  in  Appendix  I, 
II,  or  III  of  GE  CF6-50  SB  No.  72-1059.  dated 
February  12, 1993.  which  have  accumulated 
2,500  CSN  or  more,  but  less  than  4,000  CSN 
on  the  effective  date  of  this  AD,  EQ  the  rim 
bolt  holes  at  the  next  engine  shop  visit,  prior 
to  accumulating  4,500  CSN.  or  prior  to  May 

31. 1994,  whichever  occurs  latest. 
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(3)  For  GE  CF6-45/-50  series  stage  1  HPT 
disks  P/N  9283M31P02,  9283M55P04.  and 
9283M55P05,  with  S/N  listed  in  Appendix  I. 
n,  or  m  of  GE  CPfr-50  SB  No.  72-1059,  deled 
Fpbruary  12. 1993,  which  have  accumulated 
4,000  CSN  or  more  on  the  effective  date  of 
this  AD.  EQ  the  rim  bolt  holes  at  the  next 
engine  shop  visit,  or  prior  to  May  31, 1994, 
whichever  occurs  earlier. 

(4)  For  GE  CF6-45/-50  series  stage  2  HPT 
disks,  P/N  9045M35P18  end  1474M49P06. 
with  S/N  listed  in  the  Appendix  of  GE  CF6- 
50  SB  No.  72-1057,  Revision  1,  dated  |une 
17, 1993.  which  have  accumulated  less  than 
2,000  CSN  en  the  effective  date  of  this  AD, 
£□  the  rim  and  inner  boll  holes  at  the  next 
engine  shop  visit  after  accumulating  2,000 
CSN,  but  not  to  exceed  3,500  CSN  or  prior 
to  February  28, 1994,  whichever  occurs  later. 

(5)  For  GE  CF6-45/-50  series  stage  2  HPT 
disks,  P/N  9045M35P18  and  1474M49P06, 
with  S/N  listed  in  the  Appendix  of  GE  CF&- 
SO  SB  No.  72-1057,  Revision  1,  dated  June 

17. 1993,  which  have  accumulated  2.000 
CSN  or  more,  but  less  than  3,000  CSN  on  the 
effective  date  of  this  AD,  EQ  the  rim  belt 
holes  at  the  next  engine  shop  visit,  prior  to 
accumulating  3,500  CSN,  or  prior  to  February 

28. 1994,  whichever  occurs  latest. 

|6)  For  GE  CF6-45/-50  series  stage  2  HPT 
disks,  P/N  9045M3SP18  and  1474VI49P06, 
with  S/N  listed  in  the  Appendix  of  GE  CF6- 
50  SB  No.  72-1057.  Revision  1.  dated  |une 
17. 1993.  which  have  accumulated  3.000 
CSN  or  more  on  the  effective  date  of  this  AD, 
EQ  the  rim  and  inner  bolt  holes  at  the  next 
engine  shop  visit,  or  prior  to  February  28. 
1$94,  whichever  occurs  earlier. 

17)  GE  CF6-45/-50  series  stage  1  HPT  disks 
rafiBrenced  in  paragraphs  (b)(1),  (b)(2),  and 
(b)|3)  of  this  AD,  that  have  been  inspected  by 
EQ  in  accordance  with  the  procedures 
outlined  in  GE  CF6-50  AOW  92-50-15, 
dated  September  24, 1992.  or  GE  CF6-50 
Engine  Task  Numbered  Shop  Manual,  GEK 
50481,  Chapter  72-53-03,  prior  to  the 
effective  date  of  this  AD,  and  whose  CSN  at 
the  time  of  inspection  was  2,500  or  more, 
already  meet  the  inspection  requirements  of 
paragraphs  (b)(1),  (b)(2),  and  (b)(3)  of  this  AD. 

(8)  GE  CF6-45/-50  series  stage  2  HPT  disks 
referenced  in  paragraphs  (b)(4).  (b)(5),  and 
(b)(6)  of  this  AD,  that  have  been  inspected  by 
EQ  in  accordance  with  the  procedures 
outlined  in  GE  CF6-50  AOW  92-50-15, 
dated  September  24, 1992;  GE  CF6-50  SB  No. 
72-1057,  dated  February  12, 1993;  orGE 
CF&-50  Engine  Task  Numbered  Shop 
Manual,  GEK  50481,  Chapter  72-53-04,  prior 
io  the  effective  date  of  this  AD,  and  whose 
CSN  at  the  time  of  inspection  was  2,000  or 
more,  already  meet  the  inspection 
requirements  of  paragraphs  (b)(4),  (b)(5),  and 
(b)|6)  of  this  AD. 

(c)  Remove  from  service  disks  found 
OBcked,  and  replace  with  serviceable  parts. 
Inspect  replacement  disks  in  accordance  with 
paragraphs  (a)  or  (b)  of  this  AD,  if  applicable. 

(d)  For  the  purpose  of  this  AD,  an  engine 
shop  visit  is  defmed  as  the  induction  of  an 
engine  into  a  shop  for  maintenance  involving 
the  separation  of  any  major  flange. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  compliance  time. 
th^  provides  an  acceptable  level  of  safety, 
may  be  used  if  approved  by  the  Manager. 


Engine  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Engine  Certification  Office. 

Note:  Information  concerning  Ihe  existence 
of  approved  alternate  methods  of  compliance 
with  this  airworthiness  directive,  if  any,  may 
be  obtained  from  the  Engine  Certification 
Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21  197  and  21.199  to 
operate  the  aircraft  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
October  8, 1993. 

lay  |.  Pardee, 

Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service 
[FR  Doc  93-25572  Filed  10-18-93;  845  ami 
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DEPARTMEffT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 
[Docket  No.  RM93-4-000] 

Standards  for  Electronic  Bulletin 
Boards 

October  13,  1993. 

AGENCY:  Federal  Energy  Regulatory 

Commission.  DOE. 

ACTION:  Notice  of  filing  and  opportunity 

to  file  comments. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
received  a  filing  on  October  12. 1993, 
from  an  industry  working  group 
containing  recommendations  for 
assigning  common  transaction  point 
codes  and  is  permitting  interested 
persons  an  opportunity  to  file  comments 
on  this  filing. 

DATES:  Comments  are  due  by  October 
21,  1993. 

ADDRESSES:  An  original  and  14  copies  of 
the  comments  should  be  filed  in  IDocket 
No.  RM93-4-000.  All  filings  should 
refer  to  Docket  No.  RM93-4-000  and 
should  be  filed  at:  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426. 

^OR  FURTHER  INFORMATION  CONTACT: 
Michael  Goldenberg.  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426.  (202)  208-2294 
Marvin  Rosenberg,  Office  of  Economic 
Policy.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol 


Street,  NE..  Washington,  DC  20426. 
(202)  208-1283 

Brooks  Carter.  Office  of  Pipeline  and 
Producer  Regulation.  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE..  Washington,  DC 
20426,  (202)  208-0666 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104,  941  North  Capitol  Street 
NE..  Washington.  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  OPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300. 1200,  or  2400  bps. 
full  duplex,  no  parity.  8  data  bits,  and 
1  stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  notice  will  be  available 
on  CIPS  for  30  days  ftt)m  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  room  3104. 
941  North  Capitol  Street,  NE.. 
Washington  DC  20426. 

Standards  for  Electronic  Bulletin 
Boards  Required  Under  Pari  284  of  the 
Commission's  Regulations;  Filing 

Take  notice  that  Industry  Working 
Group  5  made  a  filing  on  October  12. 
1993.  containing  recommendations  for 
assigning  common  transaction  point 
codes. 

Any  person  desiring  to  submit 
comments  on  this  filing  should  file  such 
comments  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington,  DC 
20426  on  or  before  October  21, 1993. 
Lois  D.  CasheU, 
Secretary. 

IFR  Doc.  93-25602  Filed  10-18-93;  8:45  am) 
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DEPARTMENT  OF  TRAMSPORTATIOH 
Coast  Guard 
33  CFR  Part  117 

[CGO  11-0^-002] 

Drawbridge  Operation  Regulations; 
Snodgrass  Slough,  CA 

AGENCY:  Coast  Guard.  DOT. 

action:  Notice  of  proposed  rule  making. 


summary:  At  the  request  of  Sacramento 
County,  the  Coast  Guard  is  considering 
a  change  to  the  regulation  for  the  Twin 
Cities  Road  Bridge  crossing  over 
Snodgrass  Slougji.  mile  4.4  near  Walnut 
Grove.  California.  The  change  would 
require  that  the  draw  open  on  72  hours 
advance  notice.  The  bridge  is  presently 
required  to  open  on  24  hours  advance 
notice.  The  bddge  has  been  opened  only 
38  times  since  1979.  including  tests. 
This  proposal  is  being  made  because  of 
the  extremely  limited  waterway  traffic 
need  for  the  opening  of  the  draw  and  in 
order  to  accommodate  the  needs  of 
vehicular  traffic  over  the  bridge.  The 
action  should  5till  provide  for  the 
reasonable  needs  of  navigation. 
DATES:  Comments  must  be  received  on 
or  before  December  3. 1993. 
AOt}AESS£S:  Comments  may  be  mailed  to 
Commander  (oan-br).  Eleventh  Coast 
Guard  District.  Building  10.  room  214. 
Coast  Guard  Island.  Alameda.  CA 
94501-5100.  or  may  be  dehvered  to 
room  214  at  the  same  address  between 
7  a.m.  and  4  p.m..  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (510)  437-3514. 
Commander  (oan-br)  maintains  the 
public  dodtet  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  Bldg.  10,  room 
214.  Coast  Guard  Island.  Alameda. 
FOR  FUmHER  mFOMNATKM  CONTACT: 
lerry  P.  Olmes.  Bridge  Administrator. 
Eleventh  Coast  Guard  District  at  (510) 
437-3514. 

SUPP1.EMEMTARY  IHFORMATIOH: 


Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  11-93-002)  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Persons  wanting 
acknowledgement  of  receipt  uf 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 


The  Commander.  Eleventh  Coast 
Guard  District  will  also  evaluate  all 
communications  received  during  this 
comment  period  and  determine  a  course 
of  final  action  on  this  proposal.  The- 
proposed  regulations  may  be  changed  in 
light  of  the  comments  received. 

The  Coast  Guard  plans  no  pubic 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  Commander  (oan- 
br)  at  the  address  under  ADDRESSES.  The 
request  should  include  reasons  why  a 
hearing  would  be  beneHcial.  If  it 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  principal  persons  involved  In 
drafting  this  document  are  Jerry  P. 
Olmes.  Project  Officer,  and  Lieutenant 
Commander  Craig  M.  Juckniess.  Project 
Attorney,  Eleventh  Coast  Guard  District 
Legal  Office. 

Background  and  Purpose 

The  Twin  Cities  Road  Bridge  was 
built  in  1931.  It  was  built  as  a  movable 
bridge  to  allow  for  the  infrequent 
passage  of  dredges  and  marine 
construction  equipment.  No  operating 
machinery  was  ever  installed,  and  the 
bridge  is  opened  by  hand  or  by  a  gear 
attached  to  a  truck.  Including 
semiannual  tests,  the  bridge  opened,  on 
average,  fewer  than  three  times  each 
year.  The  majority  of  openings  have 
been  for  recreational  vessels.  The 
county  advises  that  openings  require  a 
maintenance  crew,  trucks  and  flagmen, 
and  each  opening  costs  S2,560. 
Openings  also  take  Twin  Cities  Road  out 
of  service  to  vehicular  traffic  for 
extended  periods.  The  County  will  be 
able  to  reduce  both  the  number  of 
personnel  on  call  and  the  number  of 
trips  for  servicing  personnel  by 
requiring  greater  advance  notice.  The 
small  number  of  documented  bridge 
openings  indicates  that  there  is  minimal 
or  no  need  for  draw  openings  on  an 
advance  notice  basis  of  less  than  72 
hours. 

Discussion  of  Proposed  Amendment 

The  Twin  Cities  Road  bridge  crosses 
Snodgrass  Slough  approximately  4.4 
miles  upstream  of  the  slough's 
confluence  with  the  Mokelumne  River, 
near  Walnut  Grove.  CA.  Snodgrass 
Slough  is  a  secondary  recreational 
waterway  in  the  Sacramento-San 
Joaquin  River  Delta.  There  are  a  few 
recreational  boat  docks  and  beaches 
downstream  of  the  Twin  Cities  Road 
Bridge,  but  no  such  facilities  upstream. 
The  area  dovmstreara,  the  Meadows,  has 


been  proposed  as  a  wrater-oriented 
recreation  area.  Many  recreational  boats 
use  the  area  downstream  of  the  bridge, 
and  a  few  anchor  upstream  of  the 
bridge.  Most  vessels  using  the  waterway 
can  pass  under  the  closed  bridge  which 
provides  18  feet  vertical  clearance  over 
Mean  High  Water  and  21  feet  vertical 
clearance  over  Mean  Low^er  Low  Water. 
The  proposed  rulemaking  would  require 
dredges,  marine  construction  equipment 
and  most  sailboats  and  large  powertx)ats 
to  give  more  advance  notice. 

Economic  Assessment  and  CertificatioB 

This  proposed  rulemaking  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866  and  is  not 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  1 1040,  February  26. 
1979).  The  economic  impact  of  this 
proposal  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary.  Vehicular  traffic  flow  will 
be  enhanced  and  no  vessels  desiring  to 
use  the  waterway  would  be  prevented 
from  doing  so.  Since  the  economic 
impact  of  this  proposal  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that, 
if  adopted,  it  mil  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632).  Because  it 
expects  the  impact  of  this  proposal  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

This  proposal  contains  no  collection 
of  information  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  ef  seq.). 

Federalism 

The  Coast  Guara  has  aiuilyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
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Environment 

The  Coast  Gxiard  considered  the 
environinental  Impact  of  this  proposal 
and  concluded  that  under  section  23.2 
of  Commandant  Instniction  M16475.1B. 
this  prt^KMal  is  categorically  excluded 
bom  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  statement  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  A00RES8C8. 

List  ofSnl^ectt  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  pert  117  as  K>llows: 

PART  117— DRAWBRIDGE 
OPERATION  REQINREMENTS 

Subpart  D    OptWIc  Requlremente 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

AadMrily:  33  U.&C  499;  49  CFR  1.46;  and 
33  CFR  li»-1(g). 

2.  Section  117.195  is  revised  to  read 
as  follows: 

1117.196   SnodgraseSiougii. 

The  draw  of  the  Sacramento  Cotmty 
bridge,  mile  4.4  at  Walnut  Grove,  shall 
open  on  signal  if  at  least  72  hours  notice 
is  given  to  the  Sacramento  County 
Highway  onice  at  Sacramento. 

Dated  October  1, 1993. 
RJXBenr. 

Rear  Admiral,  US.  Coast  Guard.  Commander, 

Eteventb  Coast  Guard  District 

(PR  Doc  93-25649  Filed  10-18-93: 8:45  am) 
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PANAMA  CANAL  CGMMlSStON 

35  CFR  Part  10 
RiN3207-AA33 

Implementation  of  the  Privacy  Act  of 
1974 

AGENCY:  Panama  Canal  Commission. 
ACTKM:  Proposed  rule. 

SUMMARY:  This  proposed  rule  amends  35 
CFR  part  10.  the  agency's  existing 
Privacy  Act  regulations,  (1)  to  update 
§  §  10.21  "General  Exemptions"  and 
10.22  "Specific  Exemptions"  by 
amending  alphanumerical  designations 
and  titles,  deleting  obsolete  systems  and 
more  precisely  stating  the  exemptions 
pursuant  to  the  Privacy  Act  of  1974  and 
0MB  Circular  A-130,  and  (2)  to  exempt 
two  new  systems  of  records  maintained 


by  the  Office  of  Inspector  General  (OIG) 
and  one  existing  system  which  was 
relocated  to  OIG.  A  notice  establishing 
these  two  new  systems  of  records  and 
the  amendment  of  the  existing  system 
appears  elsewhere  in  today's  FedCTal 
Register. 

DATES:  Comments  must  be  submitted  on 
or  before  November  18, 1993. 
ADDRESSES:  Comments  should  be 
addressed  to  Mrs.  Carolyn  H.  Twohy, 
Agency  Records  Officer,  Chief, 
Administrative  Services  Division, 
Panama  Canal  Commission,  Unit  2300, 
APO  AA  34011-230a 
rOR  FURTHER  MFORMATION  CONTACT:  Mrs. 
Baibara  Puller.  Assistant  to  the 
Secretary  for  Commission  Affairs. 
Panama  Canal  Commission. 
International  Square.  1825 1  Street  NW., 
Suite  1050.  Washington.  DC  20006- 
5402.  Telephone  (202)  634-6441. 
SUPPLEMENTARY  MFORMATION:  The 
Panama  Canal  Commission  is  proposing 
to  revise  35  CFR  part  10.  §§  10.21  and 
10.22  by  updating  the  niunber  and 
category  of  exempt  systems  of  records 
cuirently  maintained  by  the  agency.  The 
Customs  Division.  PoUca  Division  and 
the  Probation  and  Parole  Unit  of  the 
former  Canal  Zone  Government  were 
disestablished  in  1983  pursuant  to  the 
provisi(»u  of  the  Panama  Canal  Treaty 
of  1977.  Exempt  systems  of  reouds 
maintained  by  those  units  were 
transferred  to  the  Commission's  Agency 
Records  Center  located  in  the  Republic 
ofPaaama  and  to  Federal  Records 
Centers  in  the  United  States  and  are  no 
longer  actively  in  use  or  have  been 
destroyed.  Pursuant  to  subsection  (1)  of 
the  Privacy  Act,  inactive  records 
transferred  to  records  centers  continue 
to  be  subject  to  the  same  rules  and 
procedures  as  active  records  maintained 
by  the  agency.  Of  the  active  exempt 
files,  several  alphanumerical 
designations  and  system  names  have 
been  changed  due  to  reorganization  or 
the  transfer  of  duties  to  other 
departments.  These  revisions  were 
published  in  52  FR  49541.  Dec  31. 
1987,  however,  due  to  administrative 
oversight  were  not  revised  in  35  CFR 
§§  10.21  and  10.22.  The  following 
alphaniunerical  designations  have  been 
amended: 

The  Office  of  Financial  Management 
PCC/FMAK-1.  "aaims  Files,"  was 
reorganized  and  portions  relocated  to 
the  Office  of  General  Counsel  FCC/ 
GCa^l,  "Marine  Acddent/ 
Miscellaneous  General  Gaims,"  the 
investigatonr  portion  of  which  is 
exempt,  and  other  portions  remained  in 
the  Office  of  Financial  Management,  but 
redesignated  as  PCC/FMCL-l  which  is 
not  exempt:  The  Marine  Bureau 


redesignated  PCC/MRPA-1  as  PCC/ 
MRNA-1;  The  General  Services  Bureau 
PCC/GSIS,  "Personnel  Security  Files." 
were  relocated  to  the  Office  of  Personnel 
Administration  and  designated  as  PCC/ 
PR-7,  "Personnel  Reference  Unit  Files." 

The  title  of  the  General  Services 
Bureau  PCC/GSCP-2,  "Canal  Protection 
Division  Activity  Report  Rles,"  was 
amended  to  "Canal  Protection  Division 
hxddent  Report  Files." 

The  Office  of  Personnel 
Administreticm  system  designated  as 
PCC/PR-11.  "Minority  Group 
Designator  Records"  has  been  deleted 
because  the  Government-wide  0PM/ 
GOVT-7.  "Applicant  Race.  Sex, 
National  Origin,  and  DisabiUty  Status 
Records"  is  applicable  to  this  system. 
Likewise,  the  Personnel  Board  system 
designated  as  FCC/PB-1.  "Merit  System 
Recruiting,  Examining  and  Placement 
Records"  oas  been  deleted  because  the 
Government-wide  OPM/GOVT-5, 
"Recruiting,  Examination  and 
Placement  Records  Is  applic^le  to  this 
system. 

The  following  active  and  inactive 
systems  have  been  destroyed  and  are 
hereby  removed: 

Pa:/AMSE-2.  Cardex  PU«  Contraband 

Violationr. 
PCXyCALS,  Driver's  Ucense  hivestlaatory 

PCXyCSPL-S.  Prisoner  Record  Cards; 
PCXVGSPI^-8,  Pendins  Detective 

Investigation  Recoras; 
PCC/GSPL-9.  Informant  Name  File; 
PCX7GSPL-12.  Youth  Unit  Name  Index  FUa; 
POC/OM-1,  Omlnidsman  Investigation  FHaes. 

The  Inspector  General  has  determined 
that  the  existing  "Cash  Audit  Files" 
system  of  records  is  in  need  of  updating 
due  to  its  relocation  to  the  Office  of 
Inspector  General.  The  alphanumerical 
designation  has  changed  from  POC/GA- 
1  to  PCC/OIG-3.  In  addition,  all 
references  to  the  Office  of  General  Audit 
have  been  changed  to  Office  of  Inspector 
General  and  references  to  General 
Auditor  have  been  changed  to  Inspector 
General. 

The  Inspector  General  has  also 
imdertaken  an  internal  review  of  its 
compliance  with  the  Privacy  Act  and 
has  determined  that  two  new  systems  of 
records  are  necessary  in  order  to 
accoimt  for  information  maintained 
about  individuals.  These  new  systems 
are  exempt  from  certain  provisions  of 
the  Privacy  Act  imder  Subsections  (j)  or 
(k). 

The  Commission  has  determined  that 
this  is  not  a  ma)or  rule  within  the 
meaning  of  Executive  Order  12291 ,  nor 
will  it  have  a  significant  economic 
Impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act 
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The  Administrator  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  proposed  changes  in  regulations 
meet  the  applicable  standards  provided 
in  section  2  of  Executive  Order  12778. 

Finally,  the  proposed  rule  does  not 
impose  any  new  information  collection 
requirements  vvithin  the  Paperwork 
Reduction  Act. 

List  of  Subfects  in  35  CFR  Part  10 

Privacy. 

Accordingly,  it  is  proposed  that  35 
CFR  part  10  be  amended  as  follows: 

PART  lO-ACCESS  TO  INFORMATION 
ABOUT  INDIVIDUALS 

1.  The  authority  citation  for  part  10 
continues  to  read  as  follows: 

Authority:  5  U.S.C  5S2a. 

2.  Section  10.21  is  revised  to  read  as 
follows: 

f  1021    QwMral  •xemptkHt*. 

(a)  The  following  systems  of  records 
are  eligible  for  exemption  under  5 
U.S.C.  552a(j)(2)  because  each  system  is 
maintained  by  a  component  of  the 
agency,  or  subcomponent,  which 
performs  as  its  principal  function  the 
enforcement  of  criminal  laws,  and 
which  contains  investigatory  material 
compiled  for  criminal  law  enforcement 
purposes.  Accordingly,  these  systems 
are  exempt  from  the  following  sections 
of  552a  of  5  U.S.C:  (c)(3)  and  (4);  (d): 
(e)(1).  (2)  and  (3);  (e)(4)  (G)  and  (H): 
(e)(5):  (e)(8):  (0:  (g);  (h):  and  (i). 

(1)  PCC/GSCP-2.  Canal  Protection 
Division  Incident  Report  Files; 

(2)  PCC/OIG-1.  Investigative  Files  of 
the  Office  of  Inspector  General; 

(3)  PCC/OIG-2.  Allegation/Complaint 
Files  of  the  Office  of  Inspector  General; 

(4)  PCC/OIG-3,  Cash  Audit  Files, 
(b)  The  systems  of  records  listed 

below,  although  no  longer  actively  in 
use.  continue  to  be  subject  to  general 
exemption  pursuant  to  5  U.S.C. 
552a(j)(2)  because  they  were  compiled 
by  a  component,  or  subcomponent,  of 
the  agency  which  performed  as  its 
principal  function  the  enforcement  of 
criminal  laws,  and  which  contain 
investigatory  material  compiled  for 
criminal  law  enforcement  purposes. 
Accordingly,  the  following  systems  of 
records  are  exempt  from  subsections 
(c)(3)  and  (4);  (d);  (e)(1).  (2)  and  (3): 
(e)(4)  (G)  and  (H);  (e)(5);  (e)(8);  (0;  (g); 
(h);  and  (i)  of  5  U.S.C.  552a: 

(1)  PCC/AEPR-1,  Probation  and 
Parole  Unit  Child  Custody  Reports; 

(2)  PCC/AEPR-2,  Presentence  and 
Preparole  Investigation  Rejwrts; 

(3)  PCC/AEPR-3,  Probation  and 
Parole  Unit  Statistical  File; 


(4)  PCC/GSPL-1.  Law  Enforcement 
Case  Report  Files; 

(5)  PCC/GSPL-2.  Police  Headquarters 
Confidential  File; 

(6)  PCaGSPI^3,  Detective 
Confidential  Files; 

(7)  PCaGSPL-4.  Convict  Files; 

(8)  PCC/GSPL-6,  Police  Photo  Files: 

(9)  PCC/GSPL-7.  Fingerprint  File; 

(10)  PCC/GSPL-10,  Master  Name  File; 
(c)  Exemptions  from  the  particular 

subsections  are  justified  for  the 
following  reasons: 

(1)  From  (c)(3)  because  release  of  an 
accounting  of  disclosures  to  an 
individual  who  is  the  subject  of  an 
investigation  could  reveal  the  nature 
and  scope  of  the  investigation  and  could 
result  in  the  altering  or  destruction  of 
evidence,  improper  influencing  of 
witnesses  and  other  evasive  action  that 
could  impede  or  compromise  the 
investigation. 

(2)  From  (c)(4)  because  this  subsection 
is  inapplicable  to  the  extent  that  an 
exemption  is  being  claimed  for 
subsection  (d). 

(3)  From  subsection  (d)  because 
access  to  the  records  contained  in  these 
systems  would  inform  the  subject  of  a 
criminal  or  civil  investigation,  matter  or 
case  of  the  existence  of  such,  and 
provide  the  subject  with  information 
that  might  enable  him  or  her  to  avoid 
detection,  apprehension  or  legal 
obligations,  and  present  a  serious 
impediment  to  law  enforcement  and 
other  civil  remedies.  Amendment  of  the 
records  would  impose  an  impossible 
administrative  burden  by  requiring 
investigations  to  be  continuously 
reinvestigated. 

(4)  From  subsection  (e)(1)  because  it 
is  often  impossible  to  determine 
relevance  or  necessity  of  information  in 
the  early  stages  of  an  investigation.  The 
value  of  such  information  is  a  question 
of  judgment  and  timing;  what  appears 
relevant  and  necessary  when  collected 
may  ultimately  be  evaluated  and  viewed 
as  irrelevant  and  unnecessary  to  an 
investigation.  In  addition,  information 
may  be  obtained  concerning  the 
violation  of  laws  other  than  those 
within  the  scope  of  its  jurisdiction.  In 
the  interest  of  effective  law 
enforcement,  information  should  be 
retained  because  it  may  aid  in 
establishing  patterns  of  unlawful 
activity  and  provide  leads  for  other  law 
enforcement  agencies.  Further,  in 
obtaining  evidence  during  an 
investigation,  information  may  be 
provided  which  relates  to  matters 
incidental  to  the  main  purpose  of  the 
investigation  but  which  may  be 
pertinent  to  the  investigative 
jurisdiction  of  another  agency.  Such 


information  cannot  readily  be 
identified. 

(5)  From  subsection  (e)(2)  because  in 
a  law  enforcement  investigation  it  is 
usually  counterproductive  to  collect 
information  to  the  greatest  extent 
practicable  directly  from  the  subject 
thereof.  It  is  not  always  feasible  to  rely 
upon  the  subject  of  an  investigation  as 
a  source  for  information  which  may 
implicate  him  or  her  in  illegal  activities. 
In  addition,  collecting  information 
directly  from  the  subject  could  seriously 
compromise  an  investigation  by 
prematurely  revealing  its  nature  and 
scope,  or  could  provide  the  subject  with 
an  opportunity  to  conceal  criminal 
activities,  or  intimidate  potential 
sources,  in  order  to  avoid  apprehension. 

(6)  From  subsection  (e)(3)  because 
providing  such  notice  to  the  subject  of 
an  investigation,  or  to  other  individual 
sources,  could  seriously  compromise 
the  investigation  by  prematurely 
revealing  its  nature  and  scope,  or  could 
inhibit  cooperation,  or  permit  the 
subject  to  evade  apprehension. 

(7)  From  (e)(4)  (G)  and  (H);  (f);  (g):  (h); 
and  (i)  because  these  provisions  concern 
an  individual's  access  to  records  which 
concern  him  and  such  access  to  records 
in  this  system  would  compromise 
investigations,  reveal  investigatory 
techniques  and  confidential  informants, 
and  invade  the  privacy  of  private 
citizens  who  provide  information  in 
connection  with  a  particular 
investigation. 

(8)  From  subsection  (e)(5)  because  in 
the  collection  of  information  for  law 
enforcement  purposes  it  is  impossible  to 
determine  what  information  is  accurate, 
relevant,  timely,  and  complete.  With  the 
passage  of  time,  seemingly  irrelevant  or 
untimely  information  may  acquire  new 
significance  as  further  investigation 
brings  new  details  to  light  and  the 
accuracy  of  such  information  can  only 
be  determined  in  a  court  of  law.  The 
restrictions  of  subsection  (e)(5)  would 
restrict  the  ability  of  trained 
investigators  to  exercise  their  judgment 
in  reporting  on  investigations  and 
impede  the  development  of  information 
necessary  for  effective  law  enforcement. 

(9)  From  subsection  (e)(8)  because  the 
application  of  this  provision  could 
prematurely  reveal  an  ongoing  criminal 
investigation  to  the  subject  of  the 
investigation  and  could  reveal 
investigative  techniques,  procedures  or 
evidence. 

3.  Section  10.22  is  revised  to  read  as 
follows: 

§  10.22    Specific  exemptions. 

(a)  The  following  systems  of  records 
are  eligible  for  exemption  under  5 
U.S.C.  552a(k)(2)  because  they  contain 
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investigatory  material  compiled  for  law 
enforcement  purposes,  other  than 
material  within  the  scope  of  subsection 
(j)(2)  of  5  U.S.C  552a.  Provided, 
however,  that  if  any  individual  is 
denied  any  right,  privilege  or  beneBt 
that  he  would  otherwise  be  eligible,  as 
a  result  of  the  maintenance  of  such 
material,  such  material  shall  be 
provided  to  such  individual,  except  to 
the  extent  that  the  disclosure  of  such 
material  would  reveal  the  identity  of  a 
source  who  furnished  information  to  the 
Government  under  an  express  promise 
that  the  identity  of  the  source  would  be 
held  in  confidence,  or  prior  to  January 
1, 1975.  under  an  implied  promise  that 
the  identity  of  the  source  would  be  held 
in  confidence.  Accordingly,  the 
following  systems  of  records  are  exempt 
Enom  (c)(3):  (d);  (e)(1);  (e)(4)  (G)  and  (H); 
(0:  (g):  (h);  and  (i)  of  5  U.S.C.  552a. 

(1)  PCC/GSCP-2.  Canal  Protection 
Division  Incident  Report  Files; 

(2)  PCC/OIG-1.  Investigative  Files  of 
the  Office  of  Inspector  General; 

(3)  PCCy'OIG-2,  Allegation/Complaint 
Files  of  the  Office  of  Inspector  General; 

(4)  PCC/OIG-3,  Cash  Audit  Files; 

(5)  PCC/FMAOl.  Embezzlements. 
BuTHlaries.  and  Cash  Shortages; 

(6)  PCC/EO-2,  Equal  Employment 
Opportunity  Complaint  File; 

(7)  PCC/GCCL-1,  Marine  Accident/ 
Miscellaneous  General  Qaims  Files; 

(8)  PCC/GSCS-2.  Housing  Complaints 
Files: 

(9)  PCC/GSCX-1.  Administrative 
Reports,  Transfer  of  Custody  and 
Official  Complaint  Files; 

(10)  PCC/AEPR-1.  Probation  and 
Parole  Unit  Child  Custody  Reports; 

(11)  PCC/AEPR-2,  Presentence  and 
Preparole  Investigation  Reports; 

(12)  PCC/AEPR-3.  Probation  and 
Parole  Unit  Statistical  File; 

(13)  PCC/CAPS-2,  Case 
Investigations: 

(14)  PCC/GSPL-1.  Law  Enforcement 
Case  Report  Files; 

(15)  PCC/GSPL-2.  PoUce 
Headquarters  Confidential  File; 

(16)  PCC/GSPL-3,  Detective 
Confldential  Files; 

(17)  PCC/GSP^-4,  Convict  Files; 

(18)  PCC/GSPL-6,  Police  Photo  Files; 

(19)  PCC/GSPL-7.  Fingerprint  File; 

(20)  PCC/GSPL-10.  Master  Name  File; 

(21)  PCaCZJGmL-2,  Medical 
Administration  System. 

(b)  Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(1)  From  subsection  (c)(3)  because  the 
release  of  the  accounting  of  disclosures 
would  permit  the  subject  of  a  criminal 
inyestigation  and/or  dvil  case  or  matter 
under  investigation,  in  litigation,  or 
under  regulatory  or  administrative 


review  or  action  to  obtain  valuable 
information  concerning  the  nature  of 
that  investigation,  case  or  matter  and 
present  a  serious  impediment  to  law 
enforcement  or  civil  legal  activities. 

(2)  From  (d);  (e)(4)  (G)  and  (H);  (f);  (g); 
(h);  and  (i)  because  these  provisions 
concern  an  individual's  access  to 
records  which  concern  him  and  such 
access  to  records  in  this  system  would 
compromise  investigations,  reveal 
investigatory  techniques  and 
confidential  informants,  and  invade  the 
privacy  of  private  citizens  who  provide 
information  in  connection  with  a 
particular  investigation. 

(3)  From  subsection  (e)(1)  because  it 
is  often  impossible  to  determine 
relevance  or  necessity  of  information  in 
the  early  stages  of  an  investigaticm.  The 
value  of  such  information  is  a  question 
of  judgment  and  timing;  what  appears 
relevant  and  necessary  when  collected 
may  ultimately  be  evaluated  and  viewed 
as  irrelevant  and  uimecessary  to  an 
investigation.  In  addition,  information 
may  be  obtained  concerning  the 
violation  of  laws  other  than  those 
within  the  scope  of  its  jurisdiction.  In 
the  interesfrof  effective  law 
enforcement,  this  information  should  be 
retained  because  it  may  aid  in 
establishing  patterns  of  unlawful 
activity  and  provide  leads  for  other  law 
enforcement  agencies.  Further,  in 
obtaining  evidence  during  an 
investigation,  information  may  be 
provided  which  relates  to  matters 
incidental  to  the  main  purpose  of  the 
investigation  but  which  may  be 
pertinent  to  the  investigative 
jurisdiction  of  another  agency.  Such 
information  cannot  readily  be 
identified. 

(c)  The  following  systems  of  records 
are  eligible  for  exemption  imder  5 
U.S.C  552a(k)(5)  because  they  contain 
investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility  or  qualifications 
for  Federal  civilian  employment, 
military  service,  Federal  contracts,  or 
access  to  classified  information,  but 
only  to  the  extent  that  the  disclosure  of 
such  material  would  reveal  the  identity 
of  a  source  who  furnished  information 
to  the  Government  under  an  express 
promise  that  the  identity  of  the  source 
would  be  held  in  confidence,  or,  prior 
to  January  1, 1975.  under  an  implied 
promise  that  the  identity  of  the  source 
would  be-held  in  confidence. 
Accordingly,  these  systems  of  reonds 
are  exempt  from  5  U.S.C  552a  (cX3)  and 
(d). 

(1)  PCC/FMAC-1,  EmbeaJementa, 
BuTBlaries.  and  Cash  Shortages: 

(21 PCC/PB-2.  Appeals.  Grievances. 
Complaints  and  Assistance  Records; 


(3)  PCC/PB-3,  Personnel  Investigation 
Records; 

(4)  PCC/PR-5,  Recruiting  and 
Placement  Records; 

(5)  PCC/PR-7,  Personnel  Reference 
Unit  Files: 

(6)  PCC/OIG-1.  Investigative  Files  of 
the  Office  of  Inspector  General; 

(7)  PCC/OIG-2.  Allegation/Complaint 
Files  of  the  Office  of  Inspector  General; 

(8)  PCaOIG-3,  Cash  Audit  Files. 

(d)  Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(1)  From  (c)(3)  because  release  of  an 
accounting  of  disclosure  to  an 
individual  who  is  the  subject  of  an 
investigation  could  compromise  the 
investigation. 

(2)  From  (d)  because  access  to  or 
amendment  of  records  in  these  systems 
would  reveal  the  identity(ies)  of  the 
source(s)  of  information  collected  in  the 
course  of  a  background  investigation. 
Such  knowledge  might  violate  the 
explicit  or  implicit  promise  of 
confidentiality  made  to  the  source 
during  the  investigation  or  constitute  an 
unwarranted  inva^on  of  the  personal 
privacy  of  third  parties,  or  reveal 
sensitive  investigative  techniques  and 
procedures.  Such  breaches  could  restrict 
the  fne  flow  of  information  vital  to  a 
determination  of  a  candidate's 
qualifications  and  suitability. 

(e)  The  following  systems  of  records 
are  eligible  for  exemption  under  5 
U.S.C  552a(k)(6)  because  they  contain 
testing  or  examination  material  used 
solely  to  determine  individual 
qualifications  for  appointment  or 
promotion  in  the  Federal  service,  the 
disclosure  of  which  would  compromise 
the  objectivity  or  fairness  of  the  testing 
or  examination  process.  Accordingly, 
these  systems  of  records  are  exempt 
from  5  U.S.C  552a(d). 

(1)  PCG-CZG/BRAB-1,  Canal  Zone 
Board  of  Registration  for  Architects  and 
Profiessional  Engineers  Reference  Files; 

(2)  PCC/MRBI^l,  Marine  Ucense 
Files; 

(3)  PCC/MRNA-1,  Admeasurer 
Examination  File. 

(f)  Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(1)  The  exemption  from  (d)  is  justified 
because  portions  of  records  in  these 
systems  relate  to  testing  or  examining 
materials  and  are  used  solely  to 
determine  individual  quahfications  for 
appointment  or  promotion  in  the 
Federal  service.  Access  to  or 
amendment  of  this  information  would 
compromise  the  objectivity  and  fairness 
of  the  testing  or  examining  process. 
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Dated:  September  29. 1993. 
Gilberto  Guaidia  F.. 
^Administrator 
|FR  Doc.  93-25523  Filed  10-18-93.  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[AD-FRL-4791-4] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Perchloroethylene  Dry 
Cleaning  Facilities 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  National  emission  standards 
for  hazardous  air  pollutants  (NESHAP) 
for  perchloroethylene  (PCE)  dry 
cleaning  facilities  were  promulgated  in 
the  Federal  Register  on  September  22. 
1993  (58  FR  49354).  In  order  to  gain 
additional  understanding  of  indoor  air 
pollution,  ground  water  contamination 
and  sohd  waste  generation  resulting 
from  dry  cleaning  facilities,  EPA  will 
convene  a  public  meeting  in  New  York, 
New  York.  Information  also  will  be 
sought  on  the  environmental  impacts 
associated  with  the  operation  of 
wastewater  evaporators.  The  objective  of 
this  public  meeting  will  be  to  gather 
information  on  the  magnitude  of  these 
problems,  as  well  as  potential  solutions 
to  these  problems. 

DATES:  Comments.  Individuals  wishing 
to  submit  written  comments  in  lieu  of 
attending  this  public  meeting  should 
forward  their  comments  on  or  before 
November  21. 1993. 

Public  Meeting.  The  public  meeting 
will  be  held  on  November  3-4. 1993  in 
New  York.  New  York.  The  meeting  will 
start  on  both  days  at  9  a.m.  There  will 
be  an  evening  session  on  the  first  day 
starting  at  7  p.m. 

Request  to  Speak  at  Meeting. 
Individuals  wishing  to  speak  at  this 
public  meeting  should  contact  Mrs.  Julia 
Latta  at  (919)  541-5578  by  October  27. 
1993.  Each  speaker  is  asked  to  limit  his 
or  her  remarks  to  10  minutes  or  less, 
unless  otherwise  arranged.  Those 
wishing  to  speak  longer  than  10  minutes 
should  contact  Mr.  George  Smith  at 
(919)  541-1549  after  contacting  Mrs. 
Latta. 

ADDRESSES:  Comments.  Comments 
should  be  submitted  to  Mr.  Bruce 
Jordan,  Director;  Emission  Standards 
Division  (MD-13).  Environmental 
Protection  Agency.  Research  Triangle 
Park.  NC  27711, 


Public  Meeting.  The  public  meeting 
will  be  held  in  New  York.  New  York  in 
the  Gold  Ballroom  of  the  Ramada  Hotel 
Pennsylvania  on  401  7th  Avenue  (West 
33rd  Street  and  7th  Avenue  in 
Manhattan,  across  from  Pennsylvania 
Station).  A  limited  number  of  hotel 
rooms  will  be  made  available  at  a 
reduced  rate  from  the  Ramada  Inn  to 
those  that  make  reservations  by  October 
19, 1993.  In  order  to  receive  the  reduced 
rate,  those  making  reservations  must  say 
they  will  be  attending  the  EPA  public 
meeting.  Telephone  numbers  for  the 
Ramada  Ixm  are  (800)  223-8585  and 
(212)  502-8161. 

Docket.  Docket  No.  A-88-11. 
containing  information  considered  by 
the  EPA  in  development  of  the 
promulgated  standards,  is  available  for 
public  inspection  between  8:30  a.m.  and 
3:30  p.m..  Monday  through  Friday, 
excluding  Federal  holidays,  at  the  EPA's 
Air  Docket  (LE-131),  Waterside  Mall, 
room  M1500. 1st  Floor.  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW..  Washington,  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  standards, 
contact  Mr.  George  Smith  at  (919)  541- 
1549  or  Mr.  Fred  Porter  at  (919)  541- 
5251,  Standards  Development  Branch, 
Emission  Standards  Division  (MD-13), 
U.  S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711. 

SUPPLEMENTARY  INFORMATION:  The 
promulgated  NESHAP  will  achieve 
significant  reductions  in  PCE  emissions 
from  new  and  existing  dry  cleaning 
facilities.  There  remain,  however, 
several  major  issues  associated  with  dry 
cleaning  fadUties  that  merit  further 
attention.  These  include:  (1)  Indoor  air 
pollution  in  residences  located  above 
dry  cleaning  facilities  and  (2) 
groimdwater  pollution  resulting  from 
dry  cleaning  facilities.  These  issues 
were  brought  to  light  following  proposal 
of  the  NESHAP  by  the  New  York  Study 
(indoor  air  pollution)  and  the  California 
Study  (groimd  water  pollution). 

New  York  Study 

The  New  York  Study  is  an  assessment 
of  indoor  air  pollution  in  residences 
above  dry  cleaners  performed  by  the 
State  of  New  York.  Many  States  and 
environmental  groups  referred  to  this 
study  in  their  public  comments  on  the 
NESHAP.  and  several  commenters 
submitted  copies  of  the  study  attached 
to  their  comments.  They  believed  that 
the  study  shows  the  risk  to  public 
health  firom  dry  cleaners  is  significant 
and  should  be  targeted  for  regulation. 


They  mentioned  that  although  the  Act 
does  not  specifically  address  indoor  air 
pollution,  indoor  air  emissions 
eventually  become  ambient  air 
emissions. 

The  New  York  Study  focuses  on  dry 
cleaners  located  in  Albany.  New  York. 
All  102  dry  cleaners  listed  in  the  Albany 
telephone  directory  were  contacted.  Of 
these  102  dry  cleaners.  67  cleaned  or 
pressed  clothes  on  the  premises.  Of 
these  67. 6  had  occupied  residences 
above  them. 

The  levels  of  PCE  in  the  indoor  and 
outdoor  air  at  residences  located  above 
the  6  dry  cleaners  were  measured  over 
a  24-hour  period.  Identical 
measurements  were  taken  at  the  same 
time  at  6  control  residences  located  at 
least  100  meters  (330  feet)  away  from 
each  dry  cleaner.  The  control  residences 
were  selected  based  on  their  similarity 
to  the  study  residences  in  terms  of 
building  type,  age,  and  neighborhood. 

The  study  found  indoor  air 
concentrations  of  PCE  ranging  from  100 
to  55,000  micrograms  per  cubic  meter 
(mcg/m3)  (15  to  8,000  parts  per  billion 
(ppb)l  in  the  6  residences  located  above 
dry  cleaners.  The  cancer  risk  estimate 
associated  with  these  levels,  based  on 
the  EPA's  unit  cancer  risk  estimate  for 
PCE,  is  1  in  100,000  to  1  in  100  (10-* 
to  10-2).  Control  residences  had  indoor 
air  PCE  concentrations  ranging  from  6  to 
100  mcg/m3  (1  to  15  ppb).  The 
associated  cancer  risk  associated  with 
these  levels  is  1  in  1,000,000  to  1  in 
100.000  (10-6 to  10-5). 

The  New  York  study  indicates  that 
PCE  emissions  can  accumulate  in 
residences  located  above  dry  cleaning 
facilities,  leading  to  increased  public 
exposure  to  PCE.  While  not  definitive, 
in  the  EPA's  opinion,  based  on  various 
observations  included  in  the  New  York 
study,  it  appears  the  major  contributor 
to  the  elevated  PCE  levels  measured  in 
the  residences  located  above  these  dry 
cleaners  is  fugitive  emissions. 

California  Well  Investigation  Program 

The  California  Well  Investigation 
Program  is  an  assessment  of  ground 
water  contamination  undertaken  by  the 
State  of  California.  The  study  contends 
that  PCE  contaminated  discharges  into 
sewer  lines  by  dry  cleaning  facilities  has 
contaminated  ground  water  in  several 
areas. 

The  California  Study  focuses  on  wells 
in  the  Central  Valley  Region,  which 
supply  drinking  water  to  municipal 
water  systems.  Water  drawn  from  215 
out  of  some  2.000  wells  tested  contained 
detectable  levels  of  PCE.  Of  these  215 
wells,  water  drawn  from  47  wells 
contained  levels  of  PCE  above  the 
maximum  contaminant  level  (MCL)  of  5 
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parts  per  billion  (ppb)  in  the  National 
Revised  Primary  Drinking  Water 
Regulations. 

Soil  gas  surveys  and  ground  water 
movement  around  21  of  the  47  wells 
with  levels  of  PCE  above  the  MCL 
indicate  the  source  of  PCE 
oontamination  in  these  wells  to  have 
originated  from  sewer  lines.  In  20  out  of 
these  21  wells,  dry  cleaning  facilities 
vvere  identiHed  as  the  sole  users  of  PCE 
connected  to  the  sewer  lines.  Soil  gas 
surveys  along  the  main  sewer  lines 
downstream  from  sewer  laterals 
connecting  the  dry  cleaners  to  the  main 
sewer  lines  also  showed  relatively  high 
concentrations  of  PCE.  As  a  result,  the 
study  concludes  that  dry  cleaning 
facilities  are  the  source  of  the  observed 
PCE  contamination. 

Recovery  of  PCE  for  reuse  within  the 
dry  cleaning  process  generates 
wastewater  contaminated  with  PCE. 
Most  of  the  PCE  contained  in  this 
wastewater  is  recovered  in  a  water 
separator.  Water  from  the  water 
separator,  however,  is  routinely 
discharged  to  the  sewer  at  many  dry 
cleaning  facilities.  Separator  water 
generally  contains  about  150  ppm  of 
PCE;  but  it  may  contain  as  much  as  30 
percent  PCE  if  the  water  separator  is 
poorly  operated. 

Dry  cleaning  machines  that  use  a 
refrigerated  condenser  for  process  vent 
control  generate  about  190  liters  (50 
gallons)  per  year  of  separator  water; 
those  with  no  process  vent  control 
generate  even  less.  Dry  cleaning 
machines  that  use  a  carbon  adsorber  for 
process  vent  control,  on  the  other  hand, 
generate  about  7,600  liters  (2,000 
gallons)  per  year  of  separator  water — 40 
times  that  generated  by  a  refrigerated 
condenser. 

The  California  study  concludes  that 
PCE  discharged  to  sewers  from  dry 
cleaning  facilities  can  contaminate 
ground  water.  Whether  the  primary 
source  of  PCE  discharged  to  sewers  by 
dry  cleaning  facilities  is  the  result  of 
leaking  equipment,  accidental  spills,  or 
PCE  contaminated  wastewater  generated 
by  dry  cleaning  or  that  generated  by 
emission  control  equipment  installed  to 
control  process  vent  emissions, 
however,  is  unclear. 

The  use  of  carbon  adsorbers  for 
process  vent  control  significantly  adds 
to  the  amount  of  PCE  contaminated 
wastewater  generated  by  dry  cleaning 
facilities.  While  not  conclusive,  this 
suggests  the  use  of  carbon  adsorbers  for 
process  vent  control  may  be  a  primary 
contributor  to  ground  water  pollution 
resulting  from  dry  cleaning  facilities. 


Public  Meeting 

The  EPA  believes,  based  on 
information  received  to  date,  that  PCE 
contamination  of  indoor  air  and  ground 
water  are  significant  problems  that  may 
warrant  additional  Federal  actions.  The 
EPA  considered  seeking  an  extension  of 
the  court  deadline  for  the  final  rule  to 
deal  fully  with  these  issues.  This  course 
of  action,  however,  would  have 
postponed  the  health  and 
environmental  benefits  of  the  rule  for  an 
extended  period  of  time.  The  EPA 
determined  that  the  best  environmental 
protection  would  be  achieved  by  issuing 
the  final  rule  as  expeditiously  as 
possible,  and  deciding  subsequently 
how  to  address  remaining  indoor  air 
pollution  and  ground  water 
contamination  associated  with  PCE  dry 
cleaners. 

The  final  rule,  while  targeted 
primarily  at  reducing  PCE 
contamination  of  outdoor  air,  may 
reduce  indoor  air  contamination  in 
some  locations  through  requirements 
reducing  fugitive  and  process  vent 
emissions  from  dry  cleaners.  In 
addition,  the  rule  requires  uncontrolled 
machines  to  be  controlled  with 
refrigerated  condensers,  which  will 
minimize  generation  of  wastewater  and 
solid  waste. 

In  order  to  gain  additional  insight  and 
understanding  into  the  issues  of  indoor 
air  pollution  and  ground  water 
pollution  associated  with  dry  cleaning 
facilities,  the  EPA  will  convene  a  public 
meeting  (see  Public  Meeting  under 
ADDRESSES  at  the  beginning  of  this 
preamble).  The  objective  of  this  public 
meeting  will  be  to  gather  additional 
information  and  solicit  public  comment 
on  the  magnitude  and  severity  of  the 
problems  highlighted  by  the  New  York 
and  the  California  studies,  and  potential 
solutions  or  approaches  for  dealing  with 
these  problems.  Copies  of  the  New  York 
and  Cahfomia  studies  are  included  in 
Docket  No.  A-as-ll  (see  Docket  under 
ADDRESSES).  (The  New  York  Study  is 
Docket  No.  A-8a-ll,  Item  No.  IV-D-5 
with  additional  information  in  Item  No. 
IV-J-40;  the  California  Study  is  also 
part  of  Item  No.  IV-J-40.)  The  EPA  also 
would  like  to  be  informed  of  other 
studies  conducted  by  States  (or  others) 
that  address  the  relative  efficiency  of 
carbon  adsorbers  and  refrigerated 
condensers,  and  their  impact  on  air 
emissions.  Anyone  wishing  to  speak 
and  make  presentations  at  the  public 
meeting  and/or  wishing  to  submit 
written  comments,  please  see  the 
sections  Requests  to  Speak  at  Meeting 
and  Comments  at  the  beginning  of  this 
notice. 


The  EPA  will  use  the  information 
received  from  the  public  meeting,  as 
well  as  written  comments,  in  deciding 
what  additional  actions  should  be  taken 
to  reduce  health  and  environmental 
risks  from  dry  cleaners.  The  EPA  will, 
at  a  minimum,  publish  and  distribute 
the  information  presented  at  the  public 
meeting.  The  EPA  may  then  use  this 
information  to  develop  guidance  for 
States  and  local  agencies,  and/or 
develop  additional  regulations.  At  the 
meeting,  the  EPA  wrill  explore  the 
desirabihty  and  feasibility  of  using  a 
regulatory  negotiation  or  other 
consensus-building  approach  to  address 
these  issues. 

With  respect  to  indoor  air  pollution, 
the  EPA  specifically  requests  States  and 
the  public  to  provide  their  views  and 
any  available  information  on: 

a.  The  number  of  dry  cleaners 
collocated  in  buildings  with  residences 
or  businesses. 

b.  The  extent  and  severity  of  indoor 
air  contamination  with  PCE  from  dry 
cleaners,  and  the  adequacy  of  existing 
data  on  this  problem. 

c.  The  extent  and  severity  of  PCE 
contamination  of  fatty  foods  in 
residences,  restaurants,  and  food  stores 
that  are  collocated  with  or  located  near 
dry  cleaners. 

d.  The  extent  to  which  PCE  indoor  air 
contamination  results  bom  fugitive 
emissions  or  process  vent  emissions. 

e.  The  amount  of  fugitive  emissions 
from  different  types  of  dry  cleaning 
machines,  and  from  the  various  pieces 
of  ancillary  equipment  associated  with 
the  dry  cleaning  process. 

f.  Methods  for  reducing  PCE 
contamination  of  indoor  air,  including 
but  not  limited  to: 

(1)  Improved  maintenance  involving 
the  use  of  instruments  to  inspect  dry 
cleaning  equipment  for  leaks  of  PCE. 

(2)  Increased  room  ventilation  and/or 
ducting  of  emissions  outdoors. 

(3)  Collection  of  steam  press 
emissions. 

(4)  The  use  of  vapor  barriers. 

(5)  Improved  training  of  dry  cleaning 
workers,  or  other  information- 
dissemination  activities. 

(6)  A  phaseout  of  existing  transfer 
machine  systems  (the  final  rule 
effectively  bans  new  transfer  machine 
systems  but  does  not  limit  the  period  of 
time  that  existing  transfer  machine 
systems  can  remain  in  service). 

(7)  Other  strategies,  control 
technologies,  and  pollution  prevention 
methods  that  can  reduce  fugitive 
emissions,  especially  at  small  dry 
cleaners. 

g.  The  extent  to  which  evaporators  are 
in  use,  and  their  impact  on  air  quality 
as  well  as  wastewater  contamination. 


53902  Federal  Register  /  Vol.  58.  No.  200  /  Tuesday.  October  19.  1993  /  Proposed  Rules 


h.  The  relative  performance  of  vented 
versus  ventless  machines  in  reducing 
perc  emissions. 

i.  The  relative  effectiveness,  cost,  and 
affordability  of  the  available  options,  as 
well  as  key  advantages  and  drawbacks, 
including  information  on: 

(1)  The  economic  impact  of  a 
requirement  to  replace  existing  carbon 
adsort)er»  with  refrigerated  condensers. 

(2)  The  economic  impact  of  a 
requirement  to  replace  existing  transfer 
machines  %vith  diy-to-dry  eouioment. 

j.  The  appropriate  Federal  role  in 
encouraging  or  requiring  steps  to  reduce 
PCE  contamination  of  indoor  air. 

k.  The  proposition  that  the  EPA 
should  voluntarily  condiict  a  residual 
risk  analysis  for  area  source  dry 
cleaners,  as  well  as  a  statutorily 
mandated  risk  analysis  for  major 
sources,  to  assess  remaining  health  and 
environmental  risks  after  installation  of 
MACT  and  GACT  technology.  (Based  on 
the  results  of  this  analysis,  the  EPA 
could  assess  whether  more  stringent, 
health-based  standards  are  warranted): 
and 

1.  Examination  of  coin-operated  dry 
cleaners  exempt  from  the  dry  cleaning 
NESHAP  to  evaluate  their  potential 
contribution  to  indoor  air  pollution. 
With  respect  to  ground  water 
contamination  and  soHd  waste 
generation  by  dry  cleaners,  the  EPA 
specifically  requests  that  States  and  the 
public  provide  their  views  and  any 
available  information  on: 

(1)  The  extent  and  severity  of 
contamination  of  ground  water  with 
PCE  from  dry  cleaners,  and  the  degree 
of  health  threat  {>osed  by  this 
contamination: 

(2)  The  relative  contribution  of 
wastewater  discharges,  accidental  spills, 
equipment  leaks,  and  improper 
hazardous  waste  disposal  to  this  ground 
water  contamination; 

(3)  Costs  of  treating  well  water 
contaminated  with  PCE  to  make  it  safe 
for  drinking,  and  the  costs  and 
feasibility  of  cleaning  up  ground  water 
contaminated  with  PCE: 

(4)  The  degree  of  solid  or  hazardous 
waste  generation  associated  with  the 
prevention/control  technologies, 
information  on  how  these  wastes  are 
managed  and  their  environmental 
impact. 

(5)  Potential  measures  to  prevent  or 
minimize  further  contamination  of 
ground  water  with  PCE,  including  but 
not  limited  to: 

(a)  Use  of  wastewater  evaporators  by 
dry  cleaners. 

(b)  Required  replacement  of  existing 
carbon  adsorbers  used  for  process-vent 
control  writh  refrigerated  condensers, 
perhaps  throu^  a  gradual  phaseout. 


(The  EPA  particularly  solicits  comment 
on  how  the  EPA  could  use  its  legal 
authorities  to  require  a  gradual 
phaseout,  the  environmental  benefits  of 
a  phaseout.  and  the  economic  feasibility 
of  potential  phase-out  schedules.): 

(c)  Improved  maintenance  of  dry 
cleaning  equipment  throu^  improved 
training  of  dry  cleaning  workers  or  other 
information-dissemination  activities; 

(d)  Encouragement  of  emerging  PCE 
emission  control  technologies  that  use 
adsorption  but  do  not  generate 
wastewater  because  regeneration  is 
performed  through  heat  desorption 
rather  than  steam  stripping; 

(e)  Spill  prevention  and  control 
measures:  (f)  A  ban  or  limit  on  the 
discharge  of  PCE-contaminated 
wastewater  to  sewers: 

(g)  Disposal  of  dry  cleaner  wastewater 
at  hazardous  waste  facilities; 

(h)  The  practical  use  of  dry  cleaner 
wastewater  in  boilers;  and 

(i)  The  relative  effectiveness,  costs, 
and  affordability  of  the  available 
options,  as  well  as  key  advantages  and 
drawbacks. 

(6)  The  appropriate  Federal  role  in 
encouraging  or  requiring  steps  to  reduce 
the  threat  of  ground  water 
contamination  from  dry  cleaners. 

Dated:  October  8, 1993. 
Michael  H.  Shapiro. 

Acting  Assistant  Administrator  for  Air  and 

Radiation. 

(PR  Doc.  93-25616  Filed  10-18-93;  8:45  am] 
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Radk)  Broadcast  Services;  Television 
Commercial  Programming 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  inquiry. 

SUMMARY:  This  Notice  of  Inquiry  seeks 
comment  on  issues  relating  to  the 
commercial  programming  practices  of 
television  broadcast  stations. 
Specifically,  the  Notice  seeks  comment 
on  whether  the  public  interest  would  be 
served  by  establishing  limits  on  the 
amount  of  commercial  matter  broadcast 
by  television  stations.  Commenters  are 
also  invited  to  address  the  form  that  any 
such  regulation  would  take.  The 
Commission  issued  the  Notice  on  its 
own  motion. 

DATES:  Comments  are  due  by  November 
29. 1993.  and  reply  comments  are  due 
by  December  14. 1993. 


ADDRESSES:  Federal  Communications 
Commission.  1919  M  Street  NW.. 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
R.  Gordon,  Mass  Media  Bureau.  Video 
Services  Division.  (202)  632-6357. 
SUPPLEMENTARY  INFORMATKM:  This  is  the 
Commission's  Notice  of  Inquiry  in  MM 
Docket  No.  93-254,  adopted  on 
September  23. 1993.  and  released  on 
October  7. 1993. 

The  complete  text  of  this  Notice  of 
Inquiry  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (room  239) 
at  the  Federal  Communications 
Commission.  1919  M  Street  NW., 
Washington,  DC  20554,  and  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  at  (202)  857-3800,  2100  M 
Street  NW.,  suite  140,  Washington,  DC 
20037. 

Notice  of  Inquiry 

1.  The  Commission,  on  its  own 
motion,  is  initiating  this  proceeding  to 
evaluate  the  commercial  programming 
practices  of  television  broadcast 
stations.  Specifically,  we  seek  comment 
on  whether  the  public  interest  would  be 
served  by  establishing  limits  on  the 
amount  of  commercial  matter  broadcast 
by  television  stations. 

Background 

2.  Prior  to  1984.  the  Commission  had 
a  longstanding  policy  precluding  or 
discouraging  television  stations  from 
devoting  excessive  time  to  commercial 
matter.!  The  Commission  based  this 
policy  on  the  perception  that  excessive 
commercialization  "subordinate(dl 
programming  in  the  interest  of  the 
public  to  programming  in  the  interest  of 
its  salability."2  During  this  period, 
licensees  were  required  to  maintain 
detailed  logs  of  their  programming, 
partially  to  substantiate  claims  that  they 
were  in  compliance  with  this  policy. 
Moreover,  the  Commission  frequently 
had  to  determine  whether  a  particular 
program  was  a  commercial,  in  order  to 
determine  whether  it  had  been  properly 
logged  by  the  licensee. '  Then,  in  1984. 


<  See.  e.g..  En  Banc  Programming  Inquiry.  44  FCC 
2203  (1960). 

2/dat  149. 

3  See.  e.g..  Jimmy  Lee  Swaggart.  29  RK  2d  400 
(1974)  (promotions  of  religious  tours,  books, 
records,  and  tapes  must  be  classi^ed  and  logged  as 
commercial  programming);  KISD.  Inc.,  22  FCC  2d 
833  (1970)  (when  a  record  is  played  in  conjunction 
with  an  advertisement  for  its  sale,  the  duration  of 
the  play  of  the  record  must  be  computed  as  part  of 
the  commercial  message);  and  KCOP-TV.  Inc..  24 
FCC  2d  149  (1970)  (when  the  commercial  and 
noncommercial  portions  of  a  program  are 
sufTiciently  intermixed,  the  entire  program  must  be 
logged  as  commercial). 


Federal  Register  /  Vol.  58.  No.  200  /  Tuesday.  October  19.  1993  /  Proposed  Rules  53903 


after  having  deregulated  commercial 
time  for  radio  stations,  the  Commission 
sb^ilarly  altered  the  manner  by  which 
i|  regulated  commercial  time  for 
television  stations.*  Analyzing  the 
effects  of  its  commercial  guidelines,  the 
Commission  determined  that  market 
forces,  rather  than  Commission  rules, 
were  the  decisive  factor  in  determining 
the  levels  of  commercialization  for  radio 
and  television  stations.  The  Commission 
therefore  abolished  the  guidelines, 
cjoncluding  that  competition  would 
continue  to  regulate  commercial 
excesses.  Notably,  the  Commission 
retained  its  concern  that  programming 
in  the  public  interest  not  become 
subordinated  to  programming  in  the 
interest  of  advertisers.'  Indeed,  the 
Commission  stated  that  if  the  market 
were  to  fail  to  regulate  commercial 
excesses,  then  it  would  be  obligated  to 
reconsider  that  aspect  of  deregulation.* 

3.  Upon  the  deregulation  of 
commercial  time  in  1984,  no  television 
station  had  a  programming  format  that 
consisted  predominantly  of  sales 
presentations  of  program  length 
commercials  ("home  shopping").'  A 
small  number  of  such  stations  had 
developed  by  1987,  when  the 
Commission,  stating  that  it  had  not 
contemplated  this  development, 
nevertheless  found  that  the  format  was 
not  contrary  to  the  public  interest." 
However,  the  Commission  at  the  same 
time  noted  that  future  developments 
could  require  it  to  reexamine  that 
conclusion.* 

4.  In  1992,  Congress  enacted  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992  ("1992  Cable 
Act").io  Section  4(g)  of  the  1992  Cable 
Act  added  a  new  section  614(g)  to  the 
Cpmmunications  Act  of  1934,  as 


*  Report  and  Order  in  MM  Docket  No.  83-670 
(T«levision  Deregulation),  49  FR  33588  (Aug,  23, 
19M)  recon.  denied,  51  FR  20292  (June  4.  1986), 
offd  in  part  and  remanded  in  part  sub.  nom  Action 
for  Children's  Television  v.  F.C.C..  821  F.2d  741 
(DjC.  Cir.  1987).  "Die  Commission  had  already 
deregulated  radio  in  the  same  n»nner.  Report  and 
Order  in  BC  Docicel  No.  79-219  (Radio 
Deregulation),  84  FCC  2d  968  at  1007-08  (1981), 
recan.  denied,  87  FCC  2d  797  (1981),  affd  in  pott, 
reversed  in  part  sub  nom.  Office  of  Communication 
of  the  United  Church  of  Christ  v.  FCC.  707  F  2d 
1413  P.C  Cir.  1983). 

*Television  Deregulation. 

"Radio  Deregulation. 

'  Our  use  of  the  term  "home  shopping" 
encompasses  both  sales  presentations  and  program 
length  commercials. 

•Family  Media.  Inc.,  2  FCC  Red  2540  (1987). 

•Id.  at  2542.  As  of  December  22,  1992,  Home 
Shopping  Network,  Inc.,  the  major  distributor  of 
broadcast  home  shopping  programming,  had 
affUiation  agreements  with  105  television  stations. 
These  stations  comprise  less  than  10%  of  the  total 
number  of  commercial  television  stations  currently 
licensed  by  the  Commission. 

'•Public  Law  102-385, 106  Stat.  1460  (1992). 


amended.  47  U.S.C  534(g).  which 
required  the  Commission  to  determine, 
regardless  of  prior  proceedings,  whether 
stations  that  are  predominantly  utilized 
for  the  transmission  of  sales 
presentations  or  program  length 
commercials  are  serving  the  public 
interest,  convenience,  and  necessity. 

5.  Congress  incorporated  section  4(g) 
with  the  general  rules  concerning  the 
mandatory  cable  carriage  ("must-carry") 
of  commercial  television  stations.^i 
That  section  of  the  1992  Cable  Act 
directed  the  Commission  to  consider 
three  specific  factors  in  making  its 
public  interest  determination:  (1)  The 
viewing  of  home  shopping  stations;  (2) 
the  level  of  competing  demands  for  the 
spectrum  allocated  to  such  stations;  and 
(3)  the  role  of  such  stations  in  providing 
competition  to  nonbroadcast  services 
offering  similar  programming.  Based  on 
our  review  of  the  record  in  that 
proceeding,  we  found  that  home 
shopping  stations  have  been  serving  the 
public  interest  and  are  therefore 
qualified  for  must-carry  status. »» 

Discussion 

6.  The  public  interest  requires  that 
were  periodically  reassess  our  notion  of 
that  term  in  light  of  changing 
circumstances.  A  policy  that  serves  the 
needs  of  the  public  at  one  time  may 
become  anachronistic  or  burdensome  at 
a  later  time."  Section  4(g)  of  the  1992 
Cable  Act  directed  the  Commission  to 
evaluate  the  pubhc  interest  status  of 
home  shopping  stations  based  on  three 
specified  criteria  and  in  relation  to  the 
must-carry  rules.  However, 
congressional  debates  on  the  1992  Cable 
Act  also  reflected  a  more  generalized 
concern  with  the  issue  of 
commercialism  in  broadcasting.  Thus. 
we  are  initiating  this  inquiry  to 
determine  whether  the  public  interest 
would  be  served  by  reestablishing  limits 
on  the  amount  of  commercial  matter 
that  a  television  station  can  broadcast. 

7.  In  analyzing  this  matter,  we  invite 
commenters  to  address  whether  and  in 
what  specific  manner  an  excess  of 


"The  must -carry  rules  are  codiRed  in  section  4 
of  the  1992  Cable  Act,  47  U.S.C  534.  Seaion  4(g) 
required  the  Commission  to  qualify  home  shopping 
stations  as  local  commercial  television  stations  for 
the  purposes  of  must-carry  if  it  found  that  they  were 
serving  the  public  interest.  If  the  Commission  found 
that  one  or  more  such  stations  were  not  serving  the 
public  interest,  however,  then  the  Act  required  that 
the  Commission  provide  them  with  reasonable  time 
to  provide  dinereni  programming. 

•a  Report  and  Order  in  MM  Docket  No.  93-6 
(Home  Shopping  Stations),  58  FR  39156  (July  22, 
1993),  petition  for  reconsideration  pending. 

"Compare  Mayflower  Broadcasting  Corp..  8  FCC 
333  (1941)  (broadcast  editorials  held  to  violate  the 
public  interest)  with  Opinion  on  Edilorialiring  by 
Broadcasters,  13  FCC  1246  (1949)  (broadcast 
editorials  held  not  to  violate  the  public  interest). 


commercial  programming  disserves  the 
public.  Should  the  Commission 
reexamine  the  basic  assumptions  of  the 
1984  Deregulation  Order?  Specifically, 
should  some  measure  besides  public' 
acceptance  be  used  to  define  an 
"excess"  of  commercial  programming, 
and,  if  so.  what  should  it  be?  What  is 
the  effect  of  our  1984  conclusions  of 
changes  in  the  number  of  viewing 
options?  Is  there  a  distinction  between 
"commercialism"  as  it  was  defined  in 
the  1984  Order,  and  the  various  formats 
used  for  commercial  programming  as  it 
exists  today? 

8.  Commenters  are  also  invited  to 
address  the  form  that  any  such 
regulation  would  take.  If  we  find  that 
the  adoption  of  limits  is  warranted, 
should  we  enact  a  strict  rule  setting 
specific  limits? »«  Should  any 
commercial  limits  be  based  on  the 
amount  of  commercial  programming  per 
hour,  thereby  precluding  the 
broadcasting  of  program  length 
commercials,  or  should  they  be  based 
on  some  longer  period  of  time  that 
would  allow  for  informercials  and 
extended  sales  presentations?  Would 
licensees  have  greater  flexibility  in 
fulfilling  their  public  interest 
obligations  if  we  were  instead  to  adopt 
informal  processing  guidelines  (i.e.,  we 
would  not  grant  under-delegated 
authority  applications  for  new  stations 
or  for  the  sale  or  renewal  of  existing 
stations,  if  the  applicants  aired  or 
proposed  more  than  a  certain  level  of 
commercialization)?  13  We  also  ask 
commenters  to  address  how  we  would 
ensure  compliance  with  any  limit  on 
commercialization.  For  example,  should 
we  again  require  television  station 
licensees  to  maintain  logs  of  their 
commercial  programming,  or  would 
certification  of  compliance  be 
sufficient?  Finally,  we  request  that 
commenters  address  the  First 
Amendment  implications  of  any 
proposed  limitations  on  commercial 
programming.  10 

Procedural  Matters 

9.  Pursuant  to  applicable  procedures 
set  forth  in  §§1.415  and  1.419  of  the 
Commission's  Rules,  47  CFR  1.415  and 
1.419.  interested  parties  may  file 
comments  on  or  before  November  29. 
1993.  and  reply  comments  on  or  before 


"Only  with  regard  to  children's  programming  do 
we  now  impose  such  limits.  47  CFR  73.670. 

<•  Such  guidelines  existed  prior  to  our  19M 
television  deregulation  decisioa  Amendments  to 
Delegations  of  Authority,  43  FCC  2d  636  (1973). 

'•In  that  regard,  we  note  the  Supreme  Courts 
recent  admonition  that  government  regulations  not 
"place  too  much  importance  on  the  distinction 
between  commercial  and  noncommercial  speech." 
Oty  of  Cincinnati  v.  Discovery  Network,  IrK  ,  No. 
91-1200,  slip  op.  at  14  (U.S.  March  24,  1993). 
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December  14. 1993.  To  file  formally  in 
this  proceeding,  you  must  file  an 
original  and  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  you  want  each 
Commissioner  to  receive  a  personal 
copy  of  your  comments,  you  must  file 
an  original  plus  nine  copies.  You  should 
send  comments  and  reply  comments  to 
the  Office  of  the  Secretary.  Federal 
Communications  Commission, 
Washington.  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (room  239)  at  the  Federal 
Communications  Commission.  1919  M 
Street  NTW..  Washington.  DC  20554. 

10.  For  further  information 
concerning  this  Notice  of  Inquiry,  please 
contact  Paul  R.  Gordon,  (202)  632-6357, 
Mass  Media  Bureau.  Video  Services 
Division.  Federal  Communications 
Commission.  Washington.  DC  20554. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Commimications  Commission. 
WiUiaiB  F.  Caton. 
Acting  Secretary. 
|FR  Doc.  93-25531  Filed  10-18-93;  845  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Fisti  and  Wlkflife  Service 
50  CFR  Part  17 
RIN  101S-AC11 

Endangered  and  ThreaterMd  Wildlife 
and  Plants;  Proposed  Rule  To 
Reciassify  the  Ptant  Isotrla 
Medeotoldes  (Small  Whorled  Pogonia) 
From  Endangered  to  Threater>ed 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 


summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to  reclassify 
Isotria  medeoloides  (small  whorled 
pogonia)  from  endangered  to  threatened 
pursuant  to  the  Endangered  Species  Act 
of  1973  (Act),  as  amended.  This  action 
is  prop<Med  due  to  substantial 
improvement  in  the  status  of  this  orchid 
species  and  the  fulfillment  of 
reclassification  criteria  stated  in  the 
Small  Whorled  Pogonia  {Isotria 
medeoloides)  Recovery  Plan:  First 
Revision  (U.S.  Fish  and  Wildlife  Service 
1992).  Reclassification  from  endangered 
to  threatened  may  be  proposed  when  a 
minimum  of  25  percent  of  the  known 
viable  sites  (as  of  1992)  are  permanently 


protected.  Currently.  61  percent  of  the 
viable  sites  are  permanently  protected. 

The  proposed  change  in  classification 
will  not  significantly  alter  the  protection 
of  this  species  under  the  Act.  The 
Service  seeks  data  and  comments  from 
the  public  on  this  proposal 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  December 
17, 1993.  Public  hearing  requests  must 
be  received  by  December  3. 1993. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor.  New  England 
Field  Office,  U.S.  Fish  and  Wildlife 
Service.  22  Bridge  Street.  Concord.  New 
Hampshire  03301.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment. 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  MFORMATION  CONTACT: 
Ms.  Susanna  von  Oettingen  at  the  above 
address  (telephone:  603/225-1411). 

SUPPLEMENTARY  INFORMATKM: 

Background 

Isotria  medeoloides  (small  whorled 
pogonia).  a  member  of  the  orchid  family 
(Orchidaceae).  was  first  described  by 
Frederick  Pursh  in  1814  as  Aretbusa 
medeoloides.  Pursh  based  his 
'    description  on  a  specimen  found  in  a 
mountainous  region  along  the  borders  of 
New  York.  New  Jersey  and 
Pennsylvania  (Correll  1950).  In  1838. 
this  orchid  was  placed  in  its  own  genus 
and  recognized  as  Isotria  medeoloides; 
however,  it  also  became  known  as 
Pogonia  affinis  and  Isotria  affinis.  M.  L. 
Femald  clarified  the  nomenclature  in 
1947,  making  the  latter  names 
synonyms  of  Isotria  medeoloides 

Isotria  medeoloides  is  an  herbaceous 
perennial  with  slender,  hairy,  fibrous 
roots  that  radiate  bom  a  crown  or 
rootstock.  The  five  or  six  milky-green  or 
grayish-green,  elliptic  and  somewhat 
pointed  leaves  (four  leaves  in  some 
vegetative  plants)  are  displayed  in  a 
whorl  at  the  apex  of  a  smootb,  green 
stem.  Isotria  medeoloides  flowers  from 
mid-May  in  the  south  to  mid-June  in  the 
northern  part  of  its  range.  A  single 
yellowish-green  flower,  or  occasionally 
flower  pair,  stands  in  the  center  of  the 
whorl  of  leaves. 

An  individual  plant  is  usually  single- 
stemmed,  although  two  or  more  stems 
may  occur;  however,  closely  grouped 
double  stems  may  in  fact  be  two  single 
plants.  Because  of  the  difficulty  in 
differentiating  double  stemmed  plants 
from  closely  neighboring  plants, 
population  estimates  are  often  based  on 
the  number  of  stems,  as  opposed  to  the 
number  of  plants. 


Isotria  medeoloides  can  be  confused 
with  Isotria  verticillata  (Willd.)  Raf. 
(large  whorled  pogonia).  the  only  other 
species  in  the  genus  Isotria. 
Characteristics  that  distinguish  /. 
medeoloides  from  /.  verticillata  include 
the  stem  and  flower  color,  the  relative 
lengths  of  the  sepals  and  petals,  and  the 
length  of  the  stem  of  the  fruit  capsule  in 
relation  to  the  length  of  the  capsule 
itself  (Rawinski  1989a).  Colonies  of 
Isotria  verticillata  are  often  found  near 
colonies  of  Isotria  medeoloides  in  the 
extensive  region  in  which  they  occur 
together  (Ware  1988;  A.  Belden.  Virginia 
Division  of  Natural  Heritage,  in  litt. 
1991).  They  have  also  been  reported  to 
occur  in  mixed  groups  (Dixon  and  Cook 
1988). 

Isotria  medeoloides  occurs  both  in 
fairly  young  forests  and  in  maturing 
stands  of  mixed-deciduous  or  mixed- 
deciduous/coniferous  forests.  The 
majority  of  small  whorled  pogonia  sites 
share  several  common  characteristics. 
These  include:  Sparse  to  moderate 
ground  cover  in  the  microhabitat  of  the 
orchids  (except  when  among  ferns);  a 
relatively  open  understory  canopy;  and 
proximity  to  old  logging  roads,  streams, 
or  other  features  that  create  long- 
persisting  breaks  in  the  forest  canopy 
(Mehrhoff  1989a).  The  soil  in  which  the 
shallow-rooted  small  whorled  pogonia 
grows  is  usually  covered  with  leaf  litter 
and  decaying  material  (Mehrhoff  1980). 
The  spectrum  of  habitats  includes  dry, 
rocky,  wooded  slopes  to  moist  slopes  or 
slope  bases  crisscrossed  by  vernal 
streams. 

Isotria  medeoloides  is  widely 
distributed  with  a  primary  range 
extending  from  southern  Maine  and 
New  Hampshire  through  the  Atlantic 
seaboard  States  to  northern  Georgia  and 
southeastern  Tennessee.  Outlying 
colonies  have  been  found  in  the  western 
half  of  Pennsylvania,  Ohio.  Michigan. 
Illinois,  and  Ontario.  Canada. 

There  are  three  main  population 
centers  of  Isotria  medeoloides  today. 
The  northernmost  concentration, 
comprising  55  sites  in  1992.  is  centered 
in  the  foothills  of  the  Appalachian 
Mountains  in  New  England  and 
northern  coastal  Massachusetts,  with 
one  outlying  site  in  Rhode  Island.  A 
second  grouping  of  18  sites  is  located  at 
the  southern  extreme  of  the 
Appalachian  chain  in  the  Blue  Ridge 
Mountains  where  North  Carolina,  South 
Carolina,  Georgia,  and  Tennessee  join. 
The  tliird  center,  with  13  sites,  is 
concentrated  in  the  coastal  plain  and 
piedmont  provinces  of  Virginia,  with 
outhers  in  Delaware  and  New  Jersey. 
Seven  sites  scattered  in  the  outlying 
States  and  Ontario  are  considered 
disjunct  populations. 


tsotrJa  medeohides  was  listed  as 
endangered  on  September  10, 1982  (47 
FR  39827-39831).  At  that  time,  records 
for  the  species  were  known  from  48 
counties  in  16  States  and  Canada, 
though  there  were  only  17  known  extant 
sites,  in  10  States  and  Ontario.  Canada. 
These  sites  had  less  than  500  stems. 
Subsequent  searches  led  to  the 
discovery  of  many  new  sites.  The  1991 
census  totaled  approximately  2.600 
stems  at  86  sites  in  15  States  and 
Canada  (U.S.  Fish  and  Wildlife  Service 
1992):  in  1992,  7  additional  sites  were 
discovered.  A  number  of  States 
currently  have  only  historic  sites,  these 
include  Vermont,  New  York,  Maryland. 
Missouri,  and  the  District  of  Columbia 
(Table  1.). 

TABt^  1 .— ISOTWA  MEOEOLOIDES  SiTE 
DlSTR«BUTK>N 


State 


Maine  

New  Hampshire 
Massacttusetts  . 
Rhode  Island  .... 

Coonecttcut 

Pennsylvania  — 

New  Jersey  

Delaware 

Virginia  

North  Carolina  .. 
South  Caroltna  . 

Georgia  

Tennessee  

OhK)  _ 

Mict»gan _.. 

iitinots 

Ortaho.  Canada 

Total 


tSites 
1985 


2 
16 
1 
1 
1 
1 
2 
0 
3 
2 
1 
1 
0 
0 

1 
1 
1 


•  Sites 
(•Via- 
ble) 
1992 


16(7) 
32(15) 
5(2) 
1(0) 
1(0) 
3(0) 
3(1) 
1(0) 
9(6) 
5(2) 
4(2) 
8(4) 
1(0) 
1(0) 
1(0) 
1(0) 
1(0) 


34       93(39)      44(24) 


•  Sites 
Pro- 
tected' 
1992  (• 
Viable) 


4(4) 
9(6) 
2(2) 
0(0) 
1(0) 
3(0) 
1(0) 
0(0) 
7(4) 
2(2) 
4(2) 
7(4) 
0(0) 
1(0) 
1(0) 
1(0) 
1(0) 


as  defined  in  ttte  alteria  tor 
reclassification  in  ttie  Small  Whorled  Pogonia 
Recovery  Plan:  First  Revision  (U.S.  Fish  arKi 
Wildlife  Service  1992).  arx)  also  discussed 
below. 

The  first  Small  Whorled  Pogonia 
Recovery  Plan  was  completed  in  1985. 
The  original  objective,  outlined  in  the 
1985  recovery  plan  and  based  on  the 
best  available  information  at  that  time, 
was  to  locate  and  protect  30  populations 
(sites)  of  at  least  20  individuals  each, 
with  at  least  IS  of  the  sites  to  be  located 
in  New  England,  hnplementation  of 
several  recovery  tasks  generated 
additional  life  history  and  population 
information,  the  identification  of  new 
sites  and  protection  of  those  sites 
deemed  important  to  the  survival  and 
recovery  of  this  species.  Upon  review  of 
new  life  history  and  site  information, 
this  recovery  objective  was  no  longer 
considered  appropriate.  Viability,  based 
on  the  reproductive  status  and 


persistence  of  a  population,  as  opposed 
to  mer^y  a  stem  count,  is  now 
considered  to  be  an  important  factor  in 
determinii^  the  recoverability  of  this 
species. 

The  Small  Whorled  Pogonia  Recovery 
Plan:  First  Revision,  was  completed  and 
approved  in  1992.  New  recovery  goals 
for  the  reclassification  and  (^listing  of 
Isotria  medeoloides  and  tasks  for  tl^ 
recovery  of  this  species  were  developed 
using  the  most  recent  information 
regarding  population  trends  and 
dynamics,  life  history,  and  previous 
recovery  efforts.  The  current  recovery 
strategy  is  based  on  a  multi-faceted 
approach  of  habitat  protection  and 
management  (on  a  site  specific  basis), 
threat  reduction,  and  environmental 
education. 

The  1992  recovery  plan  determined 
that  reclassification  of  Isotria 
medeoloides  from  endangered  to 
threatened  would  be  proposed  when  a 
minimum  of  25  percent  of  the  known, 
viable  sites  (as  of  1992)  are  permanently 
protected.  A  site  is  considered  viable  if 
it  has  a  geometric  mean  (over  three 
years)  oT  20  emergent  stems,  of  whidi  at 
least  25  percent  are  fiowering  stems. 
Though  not  discussed  in  the  recovery 
plan,  an  alternative  viability  definition 
has  since  been  developed  for  sites 
located  in  the  southern  part  of  the  range. 
This  definition  was  based  upon 
information  provided  by  botanists 
familiar  with  these  small,  yet  persistent 
populations  (B.  Sanders,  U.S.  Forest 
Service,  pers.  comm.  1993).  Viability  for 
smaller  populations  may  be  considered 
for  those  sites  where  less  than  20  stems 
have  persistently  emerged  for  over  15 
years.  A  determination  of  viability  based 
on  a  stem  count  of  less  than  20  stems 
would  require  a  long-term  commitment 
to  monitoring  a  site. 

In  addition  to  site  viability  and 
protection,  reclassification  would 
necessitate  that  the  protected,  viable 
sites  be  distributed  proportionally 
throughout  the  species'  current  range. 
Site  protection  should  include  a 
sufficient  buffer  zone  around  the 
populations  to  allow  the  potential  for 
natural  colonization  of  adjacent, 
unoccupied  habitat 

As  defined  in  the  1992  recovery  plan, 
protection  can  be  accomplished 
through:  (1)  Ownership  by  a  government 
agency  or  a  private  organization  that 
considers  maintenance  of  the  /. 
medeoloides  population  to  be  a 
management  objective  for  the  site,  or  (2) 
a  deeded  easement  or  covenant  that 
effectively  commits  present  and  future 
landowners  to  protecting  the  population 
and  allowing  the  implementation  of 
management  activities  when 
appropriate..This  hig^  levd  of 


landowner  commitment  to  site 
protecticm  may  be  critical  if  it  is 
determined  that  the  species  needs 
management  to  counteract  the  loss  of 
nearby  unoccupied  habitat.  The  need  for 
habitat  management  would  be  reviewed 
on  a  site-by-site  basis,  and  be  dependent 
upon  strategies  developed  as  a  resuh  of 
the  completion  of  the  suggested  status 
surveys  of  the  1992  recovery  plan. 

Adequate  protection  for  the  purposes 
of  reclassification  has  been  achieved  for 
approximately  50  percent  of  the  viable 
New  England  center  sites;  57  percent  of 
viable  sites  in  the  Virginia  center;  and 
100  percent  of  the  viable  sites  in  the 
Blue  Ridge  center.  No  populations  in 
the  outlying  States  are  considered  to  be 
viable,  through  4  of  the  6  extant 
populations  are  protected. 

The  ultimate  ^>al  of  the  1992  recorery 
plan  is  to  ensure  long-term  viabiUty  of 
Isotria  medeoloides,  facilitating  the 
removal  of  the  species  fiom  the  Federal 
list.  This  objective  would  be  reached 
when  a  minimum  of  61  sites  (75  percmt 
of  the  number  of  viable  sites  known  in 
1992)  are  permanently  protected. 

As  in  the  reclassification  criteria,  the 
distribution  of  these  sites  must  be 
proportionate  among  the  three 
geographic  centers  and  the  outliers. 
Viable  sites  for  delisting  the  species  are 
those  sites  «vith  self-sustaining 
populations  having  an  average  of  20 
emergent  stems  (over  a  10-year  period). 
of  which  an  average  of  25  percent  are 
fiowering  stems.  Tlie  extended  period  of 
monitoring  time  is  required  to  ensiire 
long-term  viability,  and  should  factor  in 
the  potential  for  naturally  induced 
dormancy  of  individual  plants.  An 
alternative  definition  for  viability  of 
smaller  populations  in  the  southern 
portion  of  the  small  whorled  pogonia's 
range  may  be  considered  and 
substantiated  through  the  recovery 
process  for  sites  where  fewer  than  20 
stems,  of  which  an  average  of  25  percent 
are  flowering,  have  persistently  emerged 
for  over  15  years. 

Ideally,  unoccupied  habitat  adjacent 
to  existing  colonies  must  also  be 
protected  to  allow  for  natural 
colonization  and  maintenance  of  a  self- 
sustaining  population.  In  some  cases, 
only  the  immediate  area  enccnnpassing 
Isotria  medeoloides  populations  has 
been  protected,  while  sximninding 
habitat  has  been  destroyed.  For  these 
sites,  management  strategies  to  maintain 
self-sustainiitg  populations  may  need  to 
replace  the  historical  availabiUty  of 
additional  habitat. 

Summary  of  Factors  AfEecting  the 
Species 

Section  4(aKl)  of  the  Endangered 
Species  Act  (16  VSXL  1531  et  seq.)  and 
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regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  reclassifying  species  on 
the  Federal  hsts.  A  species  may  be  listed 
or  reclassified  as  threatened  or 
endangered  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Isotria  medeoloides  (Pursh)  Raf.,  (small 
whorled  pogonia)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Following  the  listing  of  Isotria 
medeoloides  as  endangered,  recovery 
activities  carried  out  by  Federal  and 
State  agencies,  private  organizations, 
and  the  academic  community  resulted 
in  the  discovery  of  many  new  sites.  The 
number  of  extant  sites  tripled  in  the  10 
years  since  the  orchid  was  listed,  with 
approximately  47  percent  of  the  /. 
medeoloides  sites  afforded  some  level  of 
protection. 

Isotria  medeoloides  and  its  habitat 
continue  to  be  vulnerable  to 
development  pressures  throughout  its 
range.  With  the  exception  of  a  few 
States,  the  upland  habitat  in  which  it  is 
found  receives  limited  protection 
through  State  or  Federal  regulatory 
means  when  occurring  on  private  land. 
Residential  and  commercial 
development,  both  directly  and 
indirectly,  are  primarily  responsible  for 
the  destruction  of  Isotria  medeoloides 
habitat.  Of  the  93  extant  /.  medeoloides 
sites,  two  States,  Maine  and  New 
Hampshire,  account  for  52  percent  (48 
sites)  of  all  of  the  known  sites.  Only  13 
of  the  48  sites  in  these  two  States  are 
protected. 

Historical  records  exist  for  localities 
throughout  the  small  whorled  pogonia 's 
range.  The  habitat  of  many  of  these 
known  historical  sites  has  been 
destroyed;  for  example,  sites  in 
Vermont,  Maryland,  New  Jersey,  and  the 
District  of  Columbia  were  lost  to  habitat 
destruction,  primarily  from 
development.  Recent  intensive  efforts  to 
relocate  historical  sites  in  eastern 
Pennsylvania,  New  York,  Vermont,  and 
Missouri  have  been  unsuccessful  (U.S. 
Fish  and  Wildlife  Service  1992). 

Since  the  listing  of  Isotria 
medeoloides.  New  Hampshire  has  seen 
the  destruction  of  a  large,  viable 
population  by  the  construction  of 
summer  housing  and  the  potential 
destruction  of  a  second,  newly 
discovered  (1992)  population.  This 
second  population  of  over  30  stems  will 
most  likely  be  severely  impacted,  if  not 
destroyed,  within  the  next  few  years  as 
the  habitat  is  developed  for  a 
subdivision.  In  Virginia,  one  of  the 


larg0r  sites  will  most  likely  be  destroyed 
within  the  next  few  years  as  its  habitat, 
and  adjoining  suitable  habitat,  is 
developed  for  housing.  Without 
voluntary  landowner  protection,  many 
more  /.  medeoloides  populations  could 
be  destroyed  as  development  pressures 
increase. 

Development  in  areas  surrounding 
Isotria  medeoloides  habitat  could  be 
indirectly  responsible  for  habitat 
destruction  as  roads,  power  lines  and 
sewer  mains  are  designed  to  connect 
settled  areas.  In  addition,  housing 
developments,  though  not  necessarily 
directly  destroying  habitat,  may  cause 
the  alteration  of  habitat  parameters  by 
creating  large,  permanent  openings  in 
the  canopy  that  in  turn  encourage 
denser  imderstory  growth  or  alter  soil 
conditions.  Disturbance  to  populations 
through  increased  visitation  (however 
unintentional)  from  people  and  pets 
might  also  cause  direct  damage  to 
plants,  and  eventually  a  decline  in 
affected  populations. 

This  plant  primarily  appears  to 
reproduce  sexually,  though  little  is 
known  at  this  time  regarding  seed 
dispersal  and  seed  banking.  The 
formation  of  barriers  to  seed  dispersal, 
either  through  development  of  adjacent 
habitat  or  from  logging  or  land  clearing, 
may  prevent  the  recolonization  of 
suitable  habitat  by  naturally  declining 
populations.  Careful  and  selective 
logging  may  not  necessarily  be  harmful 
to  a  population;  however,  heavy 
timbering  and  clear-cutting  may  have 
long-term  impacts  on  Isotria 
medeoloides  populations  and  their 
habitat.  The  creation  of  logging  roads 
and  use  of  heavy  machinery  that 
severely  alters  soil  composition  could 
significantly  alter  the  habitat  and  cause 
the  direct  loss  of  plants. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

The  1982  final  listing  identified  the 
collecting  for  scientific  purposes  as 
contributing  to  the  loss  of  Isotria 
medeoloides  in  the  past.  It  was  noted 
that  there  were  as  many  preserved 
herbarium  specimens  as  there  were 
known  plants  in  the  wild.  Since  the 
listing  and  the  release  of  both  recovery 
plans,  collecting  for  these  purposes  is 
no  longer  considered  to  be  a  threat  to 
the  species.  However,  the  potential 
collecting  by  wildflower  garden 
enthusiasts  for  transplanting  is  still 
great  due  to  the  rarity  of  this  orchid. 
Furthermore,  vandalism  of  populations 
(either  out  of  capriciousness  or  for 
private  collections)  whose  locations 
were  publicized  continue  to  be 
documented  (Rawinski  19d6b). 


Significant  commercial  trade  in  the 
sfiecies  is  not  known  or  expected  in  the 
future,  nor  is  any  significant  import  or 
export  of  this  species  expected. 
Therefore,  taking  of  /.  medeoloides  for 
these  purposes  is  not  considered  to  be 
a  factor  in  its  decline. 

C.  Disease  or  Predation 

Herbivory  by  white-tailed  deer  and 
invertebrates,  including  slugs  and  camel 
crickets,  is  a  known  threat  of  currently 
unknown  extent.  Increasing 
development  pressure  near  Isotria 
medeoloides  populations  resuhs  in  the 
concentration  of  deer  onto  smaller 
parcels  of  woodland  and  may  affect 
local  hunting  pressure  (in  particular,  a 
lack  thereoO  on  suburban  deer 
populations.  As  the  local  deer  herd 
increases  and  is  forced  onto  less  land, 
with  a  concurrent  increase  in 
competition  for  food,  there  is  a  greater 
likelihood  of  herbivory  on  Isotria 
medeoloides.  The  precipitous  decline  of 
a  large  Virginia  /.  medeoloides 
population  located  near  a  housing 
development  appears  lo  be  primarily 
due  to  grazing  (Ware  1991). 

Additional  threats  include  wild  pigs 
trampling  or  uprooting  /.  medeoloides 
plants  in  the  southern  portion  of  the 
small  whorled  pogonia's  range  (B. 
Sanders,  pers.  comm.  1993)  and 
trampling  and  herbivory  by  moose  in 
the  northern  portion. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanism 

Isotria  medeoloides  is  currently 
afforded  limited  protection  by  the 
Endangered  Species  Act.  The  Act 
prohibits  the  removal  and  possessing  of 
endangered  plants  from  lands  under 
Federal  jurisdiction  or  in  knowing 
violation  of  any  State  law  or  regulation, 
and  prohibits  the  violation  of  any 
regulation  pertaining  to  any  endangered 
or  threatened  species  of  plant.  Under 
the  Act,  Federal  agencies  are  required  to 
ensure  that  their  actions  do  not 
jeopardize  the  continued  existence  of 
listed  species  and  must  consult  (under 
Section  7  of  the  Act)  when  an  activity 
may  affect  a  listed  sf>ecies  or  critical 
habitat. 

Section  7(a)(1)  requires  Federal 
agencies  to  carry  out  programs  for  the 
conservation  of  threatened  and 
endangered  species.  In  this  respect, 
several  Federal  agencies  have 
intensified  their  search  and  protection 
efforts  on  behalf  of /sotrio  medeoloides. 
In  Virginia,  the  National  Park  Service 
has  provided  funding  for  research  and 
monitoring,  and  is  seeking  ways  to 
prevent  disturbance  to  sites  under  its 
jurisdiction.  The  Department  of  Defense 
has  also  facilitated  searches  and 


Federal  Register  /  Vol  56.  Na  200  /  Tuesday,  Ctetober  19,  1993  /  Proposed  Rules  53907 


monitoring  of  populations  at  two  bases       permits  are  required  for  take  on  both 
in  Virginia.  In  Georgia,  the  U.S.  FcMest        private  and  public  lands. 
Service  has  been  particularly  successful         In  Georgia,  Isotria  medeoloides  is 
in  finding  new  sites.  The  Forest  Service  •■protected  under  a  regional  Forest 


in  this  State  conducts  plant  surveys  in 
areas  potentially  impacted  by 
management  activities  and  regularly 
monitors  known  sites  (B.  Sanders,  in 
lift..  1993). 

Consultations  under  section  7  (A  the 
Act  provide  protection  for  this  species; 
a  road  and  sewer  main  near  an  hotiia 
medeoloides  population  in  Virginia 
were  re-routed  to  avoid  direct 
destruction  of  the  plants  and  their 
habitat.  Coordination  with  State  and 
local  agencies,  as  well  as  private 
developers,  has  resulted  in  the 
avoidance  of  adverse  impacts  to  Isotria 
medeoloides  and  its  habitat.  In 
Connecticut,  a  trail  was  re-routed  to 
avoid  a  population  in  a  State  forest. 

Some  protection  through  Federal  and 
State  legislation  has  been  provided 
since  Isotria  medeoloides  was  listed.  All 
States  with  current  and  historical 
pipulations  have  cooperative  plant . 
agreements  with  the  Fish  and  Wildlife 
Service  as  specified  under  section 
6(cK2)  of  the  Act  The  1988 
amendments  to  the  Act  increased 
protection  for  plant  species  not  on 
Federal  lands,  where  State  endangered 
species  laws  pro\nde  specific  protection 
to  endangered  plant  species. 

Twenty-five  sites  have  been 
discovered  on  lands  under  State  and 
Federal  jurisdiction  and  are  afforded 
some  level  of  protection.  For  those 
populations  on  private  lands, 
conservation  easements  or  agreements 
with  the  landowners  have  been  actively 
pursued.  Eight  sites  are  on  lands  owned 
by  private  conservation  organizations, 
while  two  other  sites  have  deeded 
conservation  easements  ensuring  the 
protection  of  the  plants  and  their 
habitat.  Some  State  agencies  pursue 
voluntary  registration  of  7.  medeoloides 
sites.  While  such  registration  does  not 
guarantee  habitat  protection,  it  does 
seek  to  recognize  the  importance  of  the 
site  in  the  hopes  of  voluntary  protection 
on  the  part  of  the  landowners. 

The  number  of  States  protecting  /. 
medeoloides  has  increased  from  six  in 
19B5  to  include  all  States  in  its  present 
raage.  With  the  exceptions  of  New 
fersey,  Rhode  Island  and  South 
Carolina,  all  States  have  enacted  laws 
that  prohibit  the  take  of  State  listed 
plants,  including  /.  medeoloides. 
without  the  landowner's  permission. 
However,  plants  growing  on  privately 
owned  lands  are  subject  to  take  by  the 
landowner.  Massachusetts,  Michigan 
and  Vermont  provide  additional 
protection  to  listed  plants  in  that 


Service  Manual  regulation,  2670.44  R-8 
supp  37.  Since  this  species  is  Federally 
listed,  it  qualifies  as  a  Forest  Service 
Potential  Endangered,  Threatened  at 
Sensitive  (PET)  species,  and  as  such 
should  receive  a  level  of  protection  that 
will  lead  to  identificaticxi  of  possible 
recovery  opportunities  and  ensure  that 
no  adverse  effects  occur  to  plants  on 
lands  under  the  Forest  Service's 
jurisdiction. 

If  the  proposed  reclassification  to 
threatened  becomes  final,  there  will  be 
no  substantive  change  in  the  protection 
afforded  this  species  under  these 
regulatory  medianisms.  Existing 
regula'iory  mechanisms  determined 
necessary  to  protect  this  species  and  its 
habitat  will  remain  in  effect. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

Recovery  efforts  have  been  directed 
toward  research  and  environmental 
education.  Educational  materials  in  the 
form  of  posters,  brodiures  and  feet 
sheets  were  designed  and  made 
available  to  the  general  public.  Ongoing 
research  includes  the  investigation  of 
mycorrhizal  relationships,  habitat 
manipulation  to  encourage  or  stabilize  /. 
medeoloides  populations,  and  the  use  of 
Geographical  Information  System  (GIS) 
as  a  tool  for  developing  a  predictive 
habitat  model. 

Mycorrhizal  associations  are 
important  factors  in  the  germination  and 
seedling  estabUshment  of  most  orchids. 
Though  a  mycorrhizal  fungus  was 
isolated  from  the  closely  related  Isotria 
verticillata,  host  specific  mycorrhizae 
have  not  been  identified  for  /. 
medeoloides.  Aherations  to  /. 
medeoloides  habitat  that  adversely 
affect  mycorrhizae  would  also  result  in 
adverse  impacts  to  the  orchid.  However, 
until  the  specific  mycorrhizal  associate 
is  determined,  it  will  be  difficult  to 
understand  the  effects  of  subtle  habitat 
alteration  on  the  orchid  or  the  fungal 
community. 

Recent  monitoring  results  indicate  a 
decline  in  viability  of  many  of  the 
populations  that  have  been  followed 
over  a  number  of  years.  It  appears  that 
no  obvious  changes  have  occurred  to  the 
habitat  of  most  of  these  populations  and 
no  causes  for  this  decline  have  been 
determined.  Though  life  history  and 
demographic  studies  have  provided 
some  clues  to  the  habitat  requirements 
of  this  species,  there  is  still  a  large  gap 
in  the  understanding  of  what  is  required 
to  maintain  viable  populations. 


Dormancy  of  Isotria  medeoloides 
plants  continues  to  be  a  matter  of 
speculation  and  debate.  The  1985 
recovery  plan  provided  preliniinary 
information  that  a  small  whorled 
pogonia  could  remain  dormant  for  10  to 
20  years.  To  date,  this  length  of 
dormancy  has  not  been  verified.  The 
dormancy  period  might  also  vary 
throughout  the  range  of  the  orchid. 
Mehrhoff  (1989b)  conducted  a  six-year 
study  and  observed  that  no  plants 
emerged  after  three  or  more  consecutive 
years  of  nonemergence;  other  studies 
indicate  that  plants  may  be  dormant  up 
to  four  years  and  that  dormancy  may 
vary  by  year  and  by  site  (Brumback  and 
Fyler  1988;  Vitt  1991).  Without  better 
clarification  of  specific  dormancy 
periods,  it  will  continue  to  be  difficult 
to  determine  if  a  plant  is  dead  or 
dormant. 

As  adjacent,  suitable  habitat  is 
developed,  precluding  the  natural 
colonization  of  suitable  habitat, 
management  may  be  the  only  alternative 
for  maintaining  vi^le  populations.  It 
may  be  vital  to  develop  habitat 
management  strategies  for  existing  sites 
in  order  to  maintain  self-sustaining 

Populations.  Without  the  knowlec^  of 
ey  habitat  characteristics,  management 
and  the  identification  of  potential 
habitat  will  be  impossible.  Soil  type 
(including  texture  and  moisture), 
nutrient  availabiUty,  overstory  cover, 
imderstory  density,  slope  position  and 
aspect  are  some  of  the  habitat 
characteristics  that  might  be  important 
factors  in  population  viability.  Other 
unknown  parameters  include  the 
variation  of  climatological  factors  and 
relative  humidity  throughout  the 
species'  range,  and  how  these 
differences  impact  population  stability, 
plant  reproduction,  recolonization  and 
viability. 

The  aearth  in  knowledge  of  habitat 
characteristics  and  life  history 
information  may  result  in  the  further 
decline  of  many  populations  through 
benign  neglect,  llie  1992  recovery  plan 
identified  a  number  of  tasks  required  to 
advance  the  understanding  of  Isotria 
medeoloides  in  furtherance  of  its 
recovery. 

Summary  of  Status 

The  dramatic  increase  in  known, 
extant  populations,  the  protection  of  61 
percent  of  the  viable  sites,  and  an 
improved  understanding  of  habitat  and 
life  history  sup[>ort  the  Service's 
proposal  to  reclassify  Isotria 
medeoloides  as  threatened,  since  it  is 
unlikely  that  the  species  is  in  inuninent 
danger  of  extinction  at  this  time. 
However,  it  may  still  be  likely  to 
become  an  endangered  species  within 
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the  foreseeable  future  without 
additional  site  protection  and  further 
investigation  of  its  Hfe  history  and 
habitat  parameters. 

The  ^rvice  has  carefully  assessed  the 
best  scientiGc  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  reclassify  Isotria 
medeoloides  6x}m  endangered  to 
threatened.  New  life  history  and  site 
information  gathered  by  State  biologists 
and  academicians,  as  well  as  the 
protection  of  47  percent  of  the  known 
sites  and  61  percent  of  the  known  viable 
sites,  sup[>ort  this  decision. 

Available  Conservation  Measures 

If  made  flnal.  this  rule  would  change 
the  status  of  Isotria  medeoloides  from 
endangered  to  threatened.  The  final  rule 
would  formally  recognize  that  this 
species  is  no  longer  in  imminent  danger 
of  extinction  throughout  a  significant 
portion  of  its  range.  The  proposed 
reclassification  to  threatened  does  not 
significantly  alter  the  protection  for  this 
species  under  the  Act.  Protection  given 
to  threatened  species  under  sections  7 
and  9  of  the  Act  is  essentially  the  same 
as  that  given  to  endangered  sp>ecies, 
with  the  exception  that  seeds  from 
cultivated  specimens  of  threatened 
plants  are  exempt  from  the  trade 
prohibitions  of  section  9(a)(2)  of  the  Act. 
provided  that  a  statement  of  "cultivated 
origin"  appears  on  their  containers. 
Recovery  provisions  are  the  same  for 
threatened  species  as  for  endangered 
species. 

Conservation  measures  prescribed  for 
Isotria  medeoloides  would  proceed.  The 
recovery  program  approved  in  1992 
prescribes  continued  efforts  to:  (1) 
Protect  known  Isotria  medeoloides 
populations  and  essential  habitat;  (2) 
develop  habitat  management  strategies; 
(3)  manage  protected  sites;  (4)  monitor 
sites  and  determine  viability;  (5)  survey 
for  new  sites;  (6)  investigate  population 
dynamics  and  species  biology;  and  (7) 
provide  public  information  and 
education. 

Many  State  and  Federal  agencies 
continue  to  monitor  extant  sites  and 
search  for  new  ones.  The  application  of 
a  predictive  model  (currently  being 
developed)  should  further  assist  in  the 
location  of  new  sites.  Investigations  into 
the  genetic  structure  of  this  species,  the 
mycorrhizal  relationships,  and  the 
development  of  habitat  management 
measures  have  been  targeted  in  the  1992 
recovery  plan  as  important  tasks.  These 
activities  are  either  ongoing  or  proposed 
for  the  near  future.  Recovery  activities 
are  not  expected  to  diminish  as  a  result 


of  this  reclassification  since  the  primary 
objective  of  the  recovery  strategy  is 
delisting  of  the  species. 

This  action  will  not  be  an  irreversible 
commitment  on  the  part  of  the  Service. 
The  action  is  reversible  and 
reclassifying  Isotria  medeoloides  to 
endangered  would  be  possible  should 
changes  occur  in  management,  habitat, 
or  other  factors  that  alter  the  present 
threats  to  the  species'  survival  and 
recovery. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  any 
aspect  of  this  proposed  rule  are  hereby 
solicited.  Comments  particularly  are 
sou^t  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Isotria 
medeoloides: 

(2)  The  location  of  any  additional 
populations  of  Isotria  medeoloides; 

(3)  Additional  information  concerning 
the  range  distribution,  and  population 
size  of  Isotria  medeoloides;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  Isotria  medeoloides. 

Final  promulgation  of  the  regulations 
on  this  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  differs 
fit>m  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  the 
proposal.  Such  requests  must  be  made 
in  writing  and  addressed  to  the  Field 
Supervisor  (see  ADDRESSES  section). 

National  Enviromnental  Policy  Act 

The  Fish  and  Wildhfe  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 
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Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below. 


PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  U.S.C. 
1531-1544;  U.S.C.  4201-4245;  Pub.  L.  9»- 
625,  100  Stat.  3500;  unless  otherwise  noted. 


2.  §  17.12(h)  is  amended  by  revising 
the  entry  for  Isotria  medeoloides  under 
the  family  Orchidaceae  to  read  as 
follows: 

S  17.12    En<>sng«f«d  and  threatened  plant*. 

•        *        •        •        • 


Species 


Scientific  name 


Common  name 


Historic  range 


Status      When  listed 


Critical  hat)i- 
tat 


Special 

mles 


Orchidaceae — Orchid  family: 


Isotria  medeoloides  Small  wfiorled  pogonia 


Canada  (Ontario)  and  U.S.A. 
(CT.  DE.  GA,  IL,  ME,  MD, 
MA.  Ml,  MO,  NC.  NH,  NJ, 
NY,  PA.  Rl,  SC,  VA,  VT). 


121 


NA 


NA 


IJhted:  September  29.  1993. 
Riciianl  N.  Smith, 

Deputy  Director.  U.S.  Fish  and  Wildlife 
Senice. 
IFR  Doc.  93-25578  Filed  10-18-93:  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Otfice  of  the  Secretary 

Mefnt>ers  of  Performance  Review 
Boards 

AGENCY:  U^.  Department  of  Agriculture. 
ACTION:  ^4otice. 

SUMMAflV:  This  notice  announces  the 
appointment  of  members  of  the 
Performance  Review  Boards  (PRBs)  for 
the  U.S.  Department  of  Agricuhure 
(USDA).  The  USDA  Performance 
Review  Boards  provide  fair  and 
impartial  review  of  Senior  Executive 
Service  (SES)  performance  appraisals 
and  make  recommendations  to  the 
Secretary  of  Agricuhure.  regarding  final 
performance  ratings,  performance 
awards,  pay  adjustments,  and 
Presidential  Rank  Awards  for  SES 
members. 

EFFiCnVE  DATE:  October  19.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Btuiiara  Holland.  Executive  Resources 
and  Services  Division,  Office  of 
Personnel.  U.S.  Department  of 
Agriculture.  14th  ^reet  and 
Independence  Avenue,  SW.. 
Washington.  DC  20250.  (202)  720-6047. 
SUPPI^MENTARV  INFORMATION:  The 
publication  of  PRE  membership  is 
required  by  section  4314(c)(4)  of  title  5. 
U.S.C  The  following  membership  list 
represents  a  standing  register,  froin 
which  specific  PRBs  will  be  constituted. 

Acord.  Bobby  R. 
Ahait, ).  Dawson 
Aiexander,  Midiael 
Allen,  Ridiard  Dean 
Allen.  Richard  P. 
Alspech.  David  B. 
Andreuccstti.  Eugene  E. 
Aimy.  Thomas ). 
Amesen.  John  H. 
Araoid.  Richard  W. 
Amoldi.  loan  M. 
Babcock,  Stephen  L 
Backus.  Richard  R. 
Bagley.  Edward  B. 
Bangs.  Gerald 


Barkate.  )obD  A 
Barnes.  Donald  K. 
Barrett  Jr,  Fred  S. 
Barton.  Michael  A. 
Bauer  FH,  Henry  A. 
Bay.  Donald  M. 
Beasley.  Josfieh  L. 
Beauchamp.  Craig  L 
Bembry.  Lawrence 
Bennett.  Louis  G. 
Berg.  Joel 

Betschart.  Antoinette  A. 
Blackburn.  Wtlbeit  K 
Blackley.  Ronald  H. 
Blanchard.  Willard  H. 
Booth,  )erry  L 

Bosecker.  Raymond  Ronald 
Bottum.  John  S. 
Bracht.  Angelena  V. 
Brader.  Charles  R 
Bra  ley,  George  A. 
Branstool.  Eugene  C 
Breeze.  Roger 
Bridge.  Galen  S 
Bristow.  William 
Brooks.  Howard ). 
Buisch.  William  W. 
Burke,  Thomas  G. 
Bums.  Denver  P. 
Bums.  Dennie  G. 
Burse,  Luther 
Burt.  )ohn  P. 
Callstrom,  Raymond  C 
Carey,  Ann  E. 
Carlson.  William  D. 
Camevale.  Ricitard  A. 
Carter,  Mary  E. 
Cherry.  John  P. 
Cipolla,  Ronald  D. 
Clark,  Cynthia 
Qayton,  Kenneth  C 
Cohen,  Kenneth  E. 
Collins.  Keith ). 
Comanor,  Joan  M. 
Coimelly,  Kathleen 
Conrad,  Virgil  L 
Conway,  Roger 
Conway,  Thomas  V. 
Cross.  Robert 
David.  Irwin  T. 
Deavers.  Kenneth  L 
Dewhurst,  Stephen  B. 
Donald.  James  R. 
Dombusch.  August ). 
Dorrell,  Frederick  A. 
Dubbert.  William  R  • 
Duesterhaus,  Richard  L 
Duffus.  James  E. 
Duncan.  Charles  N. 
Dunkle.  Richard  L 
Ebbitt.  James  R. 
Elder,  Alfred  S. 
Engel.  Ronald  E. 
Erickson,  John  R. 
Estill.  Elizabeth 
Evans.  Reba  Pittman 
Evans.  Gary  R. 
Pentoo.  Robert 
Finney.  It..  Essex  E. 


Fishman,  Michael 
Fitzgerald.  Oleta  G. 
Fitzpatrick,  Jr.,  Martin  F. 
Foxworthy.  Darold  D. 
Franco,  Robert 
Galliart.  David  R. 
Gardener.  Jr.,  William  Earl 
Geasler,  Mitchell  Ray 
Gelburd,  Diane  E. 
Gerloff,  EMean  D. 
Gilford,  Claude  W. 
Giles,  Jane  L 
Gilliland,  James  S. 
Gillum,  Charles  R. 
Calvin.  Margaret  Agnes 
Glosser,  James  W. 
Goggans,  Miles  M. 
Golden,  John 
Gonter,  Robert  W. 
Greene,  Frank 
Greenshields,  Brxice  L. 
Haas.  Ellen  A. 
Hadlock.  Earl  Q 
Hall.  John  W. 
Hall,  David  C. 
Hamilton,  Thomas  E. 
Hartwttle,  James  E. 
Harcharik,  David  A. 
Harrington,  Jr.,  Rube 
Harris,  Sharron  L 
Harris,  Qare  I. 
Hartgraves,  Charles  R. 
Havlik,  William  J. 
Hayes,  Paula  F. 
Heard,  Louie  P. 
Henneberry,  Thomas  J. 
Henson,  Larry  D. 
Hessel,  David  L 
Hill,  Ronald  W. 
Hilton,  James  L. 
Holbrook.  David  M. 
Holmes,  Beverly  Carol 
Hopkins,  Larry ). 
Horn.  Floyd  P. 
Home,  Wilson  S. 
Homsby.  Jr.,  Andrew 
Houser,  Norman  D. 
Howard,  Joseph  H. 
Hudnall.  Jr..  William  J. 
Huff.  James  B. 
Husnik.  Donald  F. 
lacono.  James  M. 
Jackson.  Ruthie  F. 
Jacobs,  Robert 
Jakub,  Lawrence  M. 
Jeiuiings,  Vivan  M. 
Johnson,  Phyllis  E. 
Johnson.  Billy  G. 
Johnson,  Allan  S. 
Johnsrud,  Myron  D. 
Jolly,  David  P. 
Jordan,  John  P. 
)urd,  Leonard 
Kaiser,  Jr..  Harold  P. 
Keith.  Roderick 
Kelly.  James  Michael 
Kelly.  Michael  W. 
Ketcham.  David  E. 
King,  Lonnie ). 
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Kinsella.  Steven  R. 
Knipling.  Edward  B. 
Konyha.  Lloyd  D. 
Kntzke,  John  P. 
Kronenberger,  Jr.,  Donald  R. 
Knigman,  Stanley  L. 
Larson.  Paul  F. 
Laster.  Danny  B. 
Laverty.  Robert  L. 
Let.  Benjamin  Glen 
Leo.  Warren  M. 
Leo,  Joseph  J. 
Leonard.  George  M. 
Leonhardt,  Barbara  A. 
Levinson.  Sharon 
Lewis,  Robert 
Lewis,  David  N. 
Lewis,  Sherman  L 
Lil)a,  Janice  Grassmuck 
Lindmark,  Ronald  D. 
Long,  Richard  D. 
Longino,  Shanon 
Lowe,  John  E. 

Luchsinger.  Donald  W.       f 
Lyons.  James  R. 
Mackie,  Philip  L 
Majkowski,  Hollace 
Malone,  Leslie  E. 
Maigheim.  Gary  A. 
Marita,  Fbyd ). 
Marten,  Gordon  C 
Martin,  Christopher ). 
Martinez,  Wilda  H. 
Massaro,  Linda  P. 
McLean,  Harold  T. 
McCleese,  William  L 
McCutcheon,  John  W. 
McDougall,  Kenneth  O. 
Medley,  Terry  L. 
Mengeling,  William  L. 
Miller,  Charles  R. 
Mills,  Thomas  J. 
Mina,  Mark  T. 
Miranda,  John 
Miranowski,  John  A. 
Mircetich,  Srecko  M. 
Montrey  lU,  Henry  M. 
Moon,  Harley  W. 
Moore,  Jesse  F. 
Moos,  Eugene 
Moreland,  Donald  E. 
Mosley,  Everett  L. 
Murrell,  Kenneth  D. 
Mussman,  Harry  C 
Nash.  Bobby  J. 
Nelson,  Robert  D. 
Nelson,  Allen  D. 
Nelson,  Edgar  H. 
Nervig,  Robert  M. 
Newman,  James  B. 
Newsom,  Conrad  M. 
Nies,  Arthur  H. 
Norcross,  Marvin  A. 
Novotny,  Donald  J. 
O  Brien,  Patrick  Michael 
Oberlander,  Herbert 
Ohler,  Barry  A. 
Okay.  John  L 
Oltjen,  Robert  R. 
Oneil,  Barbara  T. 
Oneth.  Harry  W. 
Onstad,  Charles 
Overbay,  James  C 
Papendick,  Robert  I. 
Peyton,  Floy  E. 
Peer,  Wilbur 


Perry,  James  P. 
Peters,  Robert 
Peterson,  Kenneth  R. 
Peterson,  John  W. 
Philpot,  Charles  W. 
Plowman,  Ronald  D. 
Foley,  Janet  K. 
Power,  James  F. 
Powers.  Joseph  A. 
Prucha,  John  C 
Purcell,  Robert  L. 
Putnam.  Paul  A. 
Radzikowski,  John  S. 
Rains,  Michael  T. 
Rankin,  Richard  R. 
Rawls,  Charles  R. 
Rector,  David  C 
Reed,  Pearlie  S. 
Reed.  Craig  A. 
Reginato.  Robert  J. 
Reimers.  Mark  A. 
Reynolds.  Gray  F. 
Re>'nolds,  James  R. 
Rhoades.  James  D. 
Rice.  William  L 
Richardson,  Sharon  V. 
Riekert,  Edward  G. 
Riley,  Jr..  William  J. 
Robertson.  F.  Dale 
Robinson,  Bobby  H. 
Rominger,  Richard  E. 
Ross.  Eldon  W. 
Rothbart.  Herbert  L. 
Roussopoulos,  Peter  J. 
Rush,  Jr..  Jeffrey 
Rust,  David  A. 
Rutger.  J.  Neil 
Salwasser.  Harold  James 
Satterfield,  Steven  B. 
Schacht.  Allen  J. 
Schipper,  Jr.,  Arthur  L. 
Schnoor,  Kim  E. 
Schroeter,  Richard  B. 
Schwalbe,  Charles  P. 
Schwindaman,  Dale  F. 
Segal.  Judith  A. 
Seinwill.  Gerald  D, 
Sesco,  Jerry  A. 
Seymour,  Carol  M. 
Shands,  Henry  L. 
Shaw,  Robert  R. 
Shipman,  David  R. 
Simmons,  Robert  M. 
Sirmon,  JeffM.** 
Skeen,  David 
Slagle.  Larry  B. 
Small,  Gordon  H. 
Smith,  Dallas  R. 
Smythe,  Richard  V. 
Sommers,  William  T. 
Space,  James  C 
Spence,  Joseph 
Sprague,  G.  Lynn 
Springfield.  James  E. 
Squellati,  Qarencs  P. 
Steele.  W.  Scott 
Stewart,  James  L. 
Stewart,  Ronald  E. 
Stewart.  Bobby  A. 
Still.  Gerald  G. 
Stockton,  Jr..  Blaine  D. 
Stolfa.  Patricia  F. 
Strating.  Alfred 
Stuber,  Charles  W. 
Tallent,  William  H. 
Tankersley,  Howard  C 


Tharrington,  Ronnie  O. 

Thiermann,  Alejandro  B. 

Thomas.  Irving  W. 

Tidd.  Peter  M. 

Torgerson,  Randall  E. 

Townsend,  Jr.,  Wardell  C. 

Unger,  David  G. 

Vail.  Kenneth  H. 

Valsing,  D.  Charles 

Van  S^il^arde,  Jan 

Vance,  John  A. 

Vogel,  Frederic  A. 

Vogel.  Ronald  J. 

Jensen.  Patricia 

Elias,  Thomas 

Williams.  Anthony 

Brewster-Walker.  Sandra 

Von  Garlem,  Thomas  A. 

Wachs,  Lawrence 

Walker,  Larry  A. 

Wallace,  William  S. 

Wallace,  Joan  S. 

Walsh.  Thomas  M. 

Watkins.  Calvin  W. 

Webb,  Aileen 

Weber.  Barbara  C 

Weber,  Bruce  R. 

Weisman,  Sandra  L 

White.  Evelyn  M. 

White.  Donald  L 

Whiteman,  Glenn 

Wilcox,  Steriing  J. 

Wilder.  Manly  S. 

Williams.  John  W. 

Williamson,  Robert  L. 

Williamson,  Robert  M. 

Willis,  James  D. 

Wilson.  Edward  M. 

Wilson,  Jr.,  Larry 

Witt,  Timothy  B. 

Woods,  Monroe 

Wright,  Lloyd  E. 

Zellers.  Phillip 

Mike  Espy, 

Secretory. 

(FR  Doc.  93-25530  Filed  10-18-93;  8:45  am] 
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Foreign  Agricultural  Service 

Meeting  of  Advisory  Committee  on 
Emerging  Democracies 

AGENCY:  Foreign  Agricultural  Service, 

Agriculture. 

ACnON:  Notice  of  meeting. 

summary:  Notice  is  hereby  given  that 
the  second  meeting  of  the  Advisory 
Committee  on  Emerging  Democracies 
will  be  held  October  28-29. 1993.  The 
purpose  of  the  committee  is  to  provide 
information  and  advice,  based  upon 
knowledge  and  expertise  of  the 
members,  useful  to  the  U.S.  Department 
of  Agriculture  (USDA)  in  implementing 
the  program  on  sharing  agricultural 
expertise  with  emerging  democracies. 
The  committee  will  also  advise  USDA 
on  ways  to  increase  the  involvement  of 
the  U.S.  private  sector  in  cooperative 
work  with  emerging  democracies  in 
food  and  rural  business  systems. 
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DATES:  The  meeting  will  be  held 
Thursday.  October  28, 1993  from  9  a.m. 
to  5  p.m..  and  Friday.  October  29  from 
9  &jn.  to  1  p.m.  Both  meetings  will  be 
held  at  the  U.S.  Department  of 
Agriculture  in  Wasnington.  DC 
SUPPLEMENTARY  MfOfMATKM:  The 
minutes  of  the  meeting  announced  in 
this  Notice  shall  be  available  for  review. 
Any  members  of  the  public  may  provide 
comments  in  writing  to  the  Emerging 
Democracies  Office  at  the  address 
above,  but  should  not  make  any  oral 
comments  at  the  meeting  unless  invited 
to  do  so  by  the  Co-cfaairpersonfl. 

Signed  at  Washington.  DC.  October  13. 
1993. 

PkiUp  L.  Mackis. 

Acting  Adwinistmtor,  Foreign  AffkuHanJ 
Service. 

(FR  Doc.  93-25532  Filed  10-18-93;  •:45  ami 
■UJM  COM  s«ie-«e-M 


Forest  S«rvlc« 

Exempt  Decision  tor  Aladdhi  Blo«»- 
down  Sstvsgs  Ssis  From  Appss^ 
Colvills  NstionsI  Forest.  WA 

AQENCV:  Forest  Service.  USDA. 
ACTION:  Nodce  to  exempt  decision  from 
administrative  appeal. 

SUMMARY:  This  is  a  notification  that  the 
decision  to  implement  Aladdin  blow- 
down  Salvage  Sale  on  the  Cohdlle 
Ranger  District  of  the  Colville  National 
Forest  is  exempt  from  appeal.  This  is  in 
conformance  with  provisions  of  36  CFR 
217.4(a)(ll)  as  published  in  the  Federal 
Register  on  January  23, 1989  (54  FR 
3342). 

ffflCnVE  DATE:  October  19, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 

Edward  L.  Schuhz,  Forest  Supervisor. 
CoK'ille  National  Forest,  7Si  South 
Main,  Colville.  Washington  99114.  «■ 
Meredith  Webster,  Colville  District 
Ranger.  755  South  Main.  Colville. 
Washington.  99114,  phone  (509)  664- 
4557. 

SUPPLEMENTARY  VtfORMATION:  During 
Memorial  Day  weekend  of  1993  then 
was  a  severe  wind  storm  that  damaged 
approximately  10  acres  of  timber  in  one 
timber  sale  area  on  the  Cohville  Ranger 
District  The  affected  area  is  located 
within  a  suitable  stand  for  timber 
managemenL 

In  the  summer  of  1993.  the  stand, 
wbere  the  proposed  Aladdin  Blow- 
down  Salvage  is  located,  was  identified 
as  a  potential  salvage  sale  area.  This 
area  is  authorized  for  timber  harvesting 
under  the  Colville  National  Fcvest  Land 
and  Resource  Management  Plan.  The 
manag'^ment  directian  for  this  area  is 


Management  Area  7,  Timber/Forage, 
which  provides  optimum  production  of 
timber  products  yvhile  protecting  basic 
resources. 

In  July  of  1993.  the  Colville  District 
Ranger  proposed  the  salvage  of  these 
wind-thrown  trees.  Analysis  was  started 
in  August  of  1993.  with  letters  beiitg 
sent  to  individuals.  State  and  Federal 
agencies  and  other  interested  perties 
discussing  the  proposed  salvage  sale. 
Issues  identified  were:  Size  of  salvage: 
fuel  hazard;  the  location  of  individual 
Pacific  yew  trees;  and  protection  of 
sensitive  plant  species  site. 

The  Aladdin  Blow-down  Salvage 
analysis  proposes  to  harvest 
approximately  10  acres  of  wind-thrown 
trees  scattered  over  an  aree  of 
approximately  700  acres.  Net  vohime 
estimates  based  on  field 
reconnaissances  from  the  summer  of 
1993  indicate  that  the  harvest  would 
produce  about  117.000  board  feet  of 
timber.  There  would  be  no  road 
construction  associated  with  this 
salvage  project. 

An  interdisciplinary  teem  determined 
the  need  to  salvage  the  wind-damaged 
and  disease-infested  timber  In  as  short 
a  tin>e  as  possible  so  the  logs  would 
remain  merchantable.  Mer^antable 
timber  in  the  area  averages  16  iiKJies  In 
diameter.  Rapid  drying  of  dead  trees, 
which  results  in  cracldng  or  "checking", 
especially  in  the  white  woods  and 
smaller  diameter  trees,  will  quickly 
reduce  the  merchantability  of  these 
trees. 

In  some  areas,  only  individual  trees  , 
within  a  fully  stocked  stand  were  blown 
down,  which  precludes  the  need  to 
reforest  these  areas.  In  some  areas,  the 
scarification  of  the  soils  by  logging 
operations  and  the  site  preparation  will 
facilitate  the  natural  regeneration  of 
existing  stands,  which  will  help 
establish  new  stands  more  quickly. 
Using  natural  regeneration  will  result  In 
a  more  diverse  stand  in  the  future. 
There  are  adequate  seed  sources  in  the 
adjacent  stands  and  within  the  wind- 
created  openings. 

The  area  has  been  surveyed  for 
cultural  resources,  with  no  new  sites 
located.  A  biological  evaluation  of  the 
area  determined  that  the  proposed 
project  would  have  "no  effect"  on 
threatened,  endangered,  or  sensitive 
sf>ecies  of  wildlife  or  plants. 

The  sale  and  accompanying  work  is 
designed  to  accomplisn  the  objectives  as 
quickly  as  possible,  protect  area 
resources,  minimize  the  amount  of 
merchantable  salvage  volume  lost,  and 
the  amoimt  of  potential  volume  growth 
lost.  Based  upon  this  environmental 
analysis  for  this  salvage,  I  have 
determined  that  good  cause  exist  to 


exempt  the  Aladdin  Blow-down  Salvage 
from  administrative  appeal  (36  CFR  pari 
217).  Under  this  Regulation  the 
following  is  exempt  from  appeal: 

Decisions  related  to  rebabilttation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  resulting  from  natural 
disasters  or  other  natural  phenomena,  such 
as  •   •  *  severe  wind  •   •   •  when  the 
Regional  Forester  •   •   •  determines  and 
gives  notice  in  the  Federal  Registsr  that  good 
cause  exists  to  exempt  such  decisions  fr«n 
review  under  this  peul. 

After  publication  of  this  notice  in  the 
Federal  Register,  the  Decision  Memo  for 
Aladdin  Blow-down  Salvage  Sale  may 
be  signed  by  the  Colville  District 
Ranger.  Therefore,  this  project  will  not 
be  subject  to  review  under  36  CFR  part 
217. 

Dated:  October  13. 1993. 
lerry  L.  Monesnuth, 
Acting  Deputy  Regional  Forester, 
[FR  Doc  93-25580  Filed  10-18-93;  8:45  ami 
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Establlshmsnt  of  Coeur  D'Alsns 
Purchase  Unit 

AGENCr.  Forest  Service,  USDA. 

ACTION:  Notice  of  establishment  of  Coeur 

D'Alene  Purchase  Unit. 

SUMMARY:  On  September  20, 1993.  the 
Assistant  Secretary.  Natural  Resources 
aiHl  Environment,  created  the  Coeur 
D'Alene  Purchase  Unit.  This  purchase 
unit  comprises  160  acres,  more  or  less, 
within  Kootenai  County,  Idaho.  A  copy 
of  the  establishment  document  which 
includes  the  legal  description  of  the 
lands  within  the  purchase  unit  appears 
at  the  end  of  this  notice. 
EFFECTIVE  DATE:  The  efl^ective  date  of 
this  purchase  unit  was  September  20, 
1993. 

ADDRESSES:  A  copy  of  the  map  showing 
the  purchase  unit  is  on  file  and 
available  for  public  inspection  in  the 
Office  of  the  Chief  of  the  Forest  Service, 
Auditor's  Building,  201  14th  Street  SW., 
Washington,  EX:  20090-6090. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Bauman,  Lands  Staff,  Forest 
Service,  USDA.  P.O.  Box  96090. 
Washington,  DC  20090-6090  (202)  205- 
1248. 

Dated:  October  1,1993. 
fames  C  Overbay, 

Deputy  Chief. 

Establishment  of  Coeur  D'Alene 
Purchase  Unit,  Kootenai  County,  Idaho 

Pursuant  to  the  Secretary  of 
Agricultiue's  authority  under  Section 
17.  P.L.  94-588  (90  Stat.  2949).  the 
Coeur  d'Alene  Purchase  Unit  is  being 
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created  in  Kootenai  County.  Idaho.  The 
lands  within  the  purchase  unit  are 
described  as  follows: 

Kootenai  County.  Idaho.  Guide  Meridian 

T.  48  N..  R.  2  W. 

Sec.  16:  W1/2W1/2 

The  area  described  contains  160  acres, 
more  Of  less,  and  Is  adjacent  to  the  Coeur 
d'Alene  National  Forest. 

These  lands  are  well  suited  for 
watershed  protection  and  meet  the 
requirementsof  the  Act  of  March  1. 
1911.  as  amended. 

Dated:  September  20. 1993. 
lames  R.  Lyons, 

Assistant  Secretary  for  Nattiral  Resources  and 
Environment. 

jFR  Doc.  93-25643  Filed  10-18-93;  8:45  ami 
BILUNG  COOC  3410-n-M 


Prichard  Creek  Analysis  Area,  Idaho 
Panhandle  National  Forests,  Shoshone 
County,  ID;  Draft  Environmental  impact 
Statement 

ACTION:  Notice  of  availability  of  the  draft 
environmental  impact  statement  for 
proposed  activities  in  the  Prichard 
Creek  Analysis  Area. 

DATES:  The  comment  period  on  this 
draft  environmental  impact  statement 
ends  December  3.  1993. 
ADDRESSES:  Send  written  comments  to 
District  Ranger.  Wallace  Ranger  District. 
P.O.  Box  14.  Silverton.  ID  83867. 
FOn  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Don  Garringer. 
Planning  Staff  Officer,  Wallace  Ranger 
District,  Idaho  Panhandle  National 
Fotests.  P.O.  Box  14.  Silverton.  ID 
83867.  Phone:  (208)  752-1221. 
SUMMARY:  The  notice  is  hereby  given 
that  the  Forest  Service  has  prepared  a 
Draft  Environmental  Impact  Statement 
(DEIS)  documenting  a  landscape-level 
approach  to  ecosystem  management  in 
the  Prichard  Creek  Project  Area.  The 
area  is  located  approximately  12  air 
miles  northeast  of  Wallace,  Idaho,  and 
is  approximately  29,700  acres  in  size. 

Public  participation  is  important. 
People  may  visit  with  Forest  Service 
officials  at  any  time  prior  to  the 
decision,  however,  it  is  very  important 
that  public  comment  be  made  available 
to  the  Forest  Service  during  review  of 
this  Draft  EIS.  After  a  45-day  pAlic 
comment  period,  the  comments 
received  will  be  analyzed  and 
considered  by  the  Forest  Service  in 
preparing  the  Final  Environmental 
Impact  Statement  (FEIS).  The  FEIS  is 
scheduled  to  be  completed  by  January, 
1994.  The  Forest  Service  will  respond  to 


the  comments  received  from  the  DEiS  in 
the  FEIS. 

The  District  Ranger  is  the  responsible 
official  for  this  EIS.  and  will  make  a 
decision  regarding  this  proposal 
considering  the  comments  and 
responses,  environmental  consequences 
discussed  in  the  FEIS,  and  applicable 
laws,  regulations,  and  policies.  The 
decision  and  reasons  for  the  decision 
will  be  documented  in  a  Record  of 
Decision. 

SUPPLEMENTARY  INFORMATION:  A  very 
specific  proposed  action  was  developed 
for  the  area,  and  included  timber 
harvest,  reforestation  activities  and 
watershed  rehabilitation,  through 
implementation  of  timber  sales.  The 
scope  of  the  proposed  action  is  limited 
to  timber  harvesting,  reforestation. 
Precommerdal  thinning,  related  road 
construction,  road  obliteration, 
reconstruction  activities  and  stream 
channel  restoration.  During 
development  of  the  proposed  action  and 
alternatives  to  the  proposed  action, 
emphasis  has  been  placed  on  the  water 
resource  needs  and  visual  concerns  of 
local  residents. 

Five  alternatives  were  developed, 
including  a  No-Action  Alternative. 
Alternative  6  is  the  alternative  preferred 
by  the  Forest  Service.  Under  Alternative 
6,  the  harvest  of  green,  dead  and  dying 
timber  would  be  implemented  in  three 
separate  but  related  projects.  The 
projects  would  produce  an  estimated 
10.5  million  board  feet  of  timber  and 
treat  22  timber  harvest  units.  Harvest 
methods  include  commercial  thin, 
overstory  removal,  group  selection  and 
group  shelterwood  using  helicopter, 
cable  yarding  and  tractor.  In  this 
proposal  5.69  miles  of  road  will  be 
constructed,  1.36  miles  will  be 
reconstructed  and  13.08  will  be 
reconditioned.  Approximately  80  acres 
will  be  precommercially  thinned.  After 
all  activities  are  done  in  the  area  the 
new  roads  and  some  existing  non- 
system  roads  will  be  obliterated  while  a 
few  miles  of  stream  course  will  undergo 
restoration. 

Management  activities  would  be 
administered  by  the  Wallace  Ranger 
District  of  the  Idaho  Panhandle  National 
Forests  in  Kootenai  County,  Idaho.  This 
DEIS  will  tier  to  the  Forest  Plan 
(September  1987)  which  provides  the 
overall  guidance  (Goals,  Objectives, 
Standards  and  Guidelines,  and 
Management  Area  direction)  in 
achieving  the  desired  future  condition 
for  this  area. 

The  agency  invites  written  comments 
and  suggestions  on  the  issues  and 
management  opportunities  in  the  area 
being  analyzed.  Written  comments 


concerning  the  scope  of  the  analysis 
must  be  received  within  45  days  from 
the  date  of  publication  in  the  Federal 
Register. 

Dated:  October  4. 1993. 
Steve  Williams. 

District  Ranger,  Wallace  Ranger  District, 
Idaho  Panhandle  National  Forests. 
|FR  Doc.  93-25391  Filed  10-18-93;  8:45  am) 
Bn.UNO  coot  3410-11-M 


Upper  Wahoo  Umber  Saie,  Wallowa- 
Whitman  National  Forest,  Baker 
County,  OR 

AGENCY:  USDA,  Forest  Service. 

ACTION:  Cancellation  of  an 
environmental  impact  statement. 

SUMMARY:  On  May  9, 1991.  a  notice  of 
intent  to  prepare  an  environmental 
impact  statement  (EIS)  for  the  Upper 
Wahoo  Timber  Sale  on  the  Wallowa- 
Whitman  National  Forest  was  published 
in  the  Federal  Register  (56  FR  21469). 
A  notice  of  availability  for  the  draft  EIS 
was  published  in  the  Federal  Register 
on  May  21. 1993  (58  FR  29578).  with  a 
comment  period  on  the  draft  EIS  ending 
July  6, 1993.  Due  to  additional  analysis 
and  interim  management  requirements 
from  the  Regional  Forester's  8/18/93 
letter  on  "Interim  Approach  for  Sale 
Preparation,  Eastside  Forests,"  I  have 
decided  to  terminate  this  environmental 
analysis  process.  When  data  are 
available  and  management  direction  is 
developed  in  response  to  Assistant 
Secretary  Lyons'  direction  for  the 
Agency  to  perform  an  Eastside 
assessment  on  ecosystem  management,  I 
will  evaluate  whether  to  initiate  the 
process  again.  Therefore,  there  will  be 
no  final  EIS  for  Upper  Wahoo  Timber 
Sale. 

FOR  FURTHER  MFORMATION  CONTACT: 

Direct  questions  regarding  this 
cancellation  to  Joanne  Britton, 
Environmental  Coordinator.  316S  10th 
Street,  Baker  City,  Oregon  97814  or 
telephone  (503)  523-4476. 

Dated:  October  7. 1993.  ^ 

Charles  L.  Ernst, 
District  Ranger. 
(FR  Doc.  93-25579  Filed  10-18-93;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trad*  Administration 

(A-475-801] 

Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  Italy;  Amendment  to 
Rnal  Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
ACTION:  Notice  of  amendment  to  final 
results  of  antidumping  duty 
administrative  review. 

On  )uly  26. 1993.  the  Department  of 
Commerce  published  the  final  results  of 
its  1991-92  administrative  review  of  the 
antidumping  duty  orders  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof,  from  Italy. 
The  classes  or  kinds  of  merchandise 
covered  by  these  reviews  were  ball 
bearings  and  parts  thereof,  and 
cylindrical  roller  bearings  and  parts 
thereof.  These  reviews  were  for  the 
period  May  1. 1991  through  April  30. 
1992.  Based  on  the  correction  of  a 


clerical  error,  we  have  changed  the 
margin  for  ball  bearings  for  one  of  the 
reviewed  firms.  FAG-Italia  S.p.A.. 
EFFECTIVE  DATE:  October  19,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  F.  Panfeld  or  Richard 
Rimlinger,  Office  of  Antidumping 
Compliance,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  Washington.  DC  20230, 
telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  26. 1993,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (58  FR  39729) 
the  final  results  of  its  administrative 
reviews  of  the  antidumping  duty  orders 
on  antifriction  bearings  (other  than 
tapered  roller  bearings)  and  parts 
thereof,  from  Italy.  The  classes  or  kinds 
of  merchandise  covered  by  these 
reviews  were  ball  bearings  and  parts 
thereof  (BBs)  and  cylindrical  roller 
bearings  and  parts  thereof  (CRBs)  fi"om 
Italy.  These  reviews  covered  the  period 
May  1,  1991  through  April  30,  1992. 

After  publication  of  our  final  results. 
we  received  a  timely  allegation  of 


clerical  error  from  one  of  the 
respondents,  FAG-Italia  S.p.A..  We 
agree  with  the  allegation  of  clerical 
error.  Although  the  final  results  are 
currently  the  subject  of  litigation  before 
the  Court  of  International  Trade  (CIT). 
by  order  dated  September  17,  1993,  the 
err  directed  the  Department  to  correct 
this  error. 

Amended  Final  Results  of  Review 

In  its  calculations  of  dumping 
margins,  the  Department  corrected  the 
following  ministerial  error: 

For  FAG,  with  respect  to  BBs  and 
CRBs,  we  corrected  a  database  merge 
error  by  replacing  abbreviated  product 
codes  with  extended  product  codes.  The 
extended  product  codes  enabled  us  to 
make  matches  with  home  market  sates 
models  where  there  were  previously  no 
matches  and  to  eliminate  the  use  of  best 
available  information  for  these 
particular  transactions. 

As  a  result  of  our  correction  of  clerical 
error,  we  have  determined  the  following 
weighted-average  margins  to  exist  for 
the  period  May  1. 1991  through  April 
30.  1992: 


Country 

Company 

Class  or  kind 

Rale 

Italy  

FAG  

BBS  

CRBs  

05.19% 
25.88%  (un- 
changed) 

Based  upon  these  rates,  the 
Department  will  instruct  the  Customs 
Service  to  collect  cash  deposits  of 
estimated  antidumping  duties  and  to 
assess  antidumping  duties  on  all 
appropriate  entries  in  accordance  with 
the  procedures  discussed  in  the  final 
results  of  these  reviews  (58  FR  39732). 

These  deposit  requirements  are 
effective  for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  and  shall  remain  in  effect  until 
publication  of  the  final  resuhs  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  is  published  in 
accordance  with  section  751(f)  of  the 


Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(f))  and  19  CFR  353.28(c). 

Dated:  October  15. 1993. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretory  for  Import 

Administration. 

|FR  Doc.  93-25782  Filed  10-18-93;  8:45  ami 

BILUNG  COOC  3S10-OS~M 


[A-570-8221 

Antidumping  Duty  Order:  Certain 
Helical  Spring  Lock  Washers  From  the 
People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  October  19,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Crow,  Office  of  Antidumping 
Investigations,  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW.. 
Washington.  DC,  20230:  (202)  482-0116. 


Case  History 

On  September  27.  1993.  Hangzhou 
Spring  Washer  Plant  and  the  American 
Association  of  Fastener  Imports 
(respondents)  alleged  that  the 
Department  made  several  clerical  errors 
in  its  final  determination  regarding  the 
margin  calculations.  If  we  determine 
that  there  were  clerical  errors  in  the 
final  determination,  there  may  be  an 
amended  final  determination  and 
antidumping  duty  order. 

Scope  of  Order 

For  purposes  of  this  investigation, 
certain  helical  spring  lock  washers 
(HSLWs)  are  circular  washers  of  carbon 
steel,  of  carbon  alloy  steel,  or  of 
stainless  steel,  heat-treated  or  non  heat- 
treated,  plated  or  non-plated,  with  ends 
that  are  off-line.  HSLWs  are  designed  to: 

(1)  Function  as  a  spring  to  compensate 
for  deveWped  looseness  between  the 
component  parts  of  a  fastened  assembly; 

(2)  distribute  the  load  over  a  larger  area 
for  screws  or  bolts;  and  (3)  provide  a 
hardened  bearing  surface.  The  scope 
does  not  include  internal  or  external 
tooth  washers,  nor  does  it  include 
spring  lock  washers  made  of  other 
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metals,  such  as  copper.  The  lock 
washers  subject  to  this  investigation  are 
currently  classifiable  under  subheading 
7318.21.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Antidumping  Duty  Order 

In  accordance  with  section  735(a)  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act),  on  September  13. 1993.  the 
DefMrtment  of  Commerce  (Department) 
made  its  final  determination  that  certain 
HSLVVs  from  the  People's  Republic  of 
China  (PRC)  are  being  sold  at  less  than 
fair  value  (58  FR  48833  September  20. 
1993).  On  October  8. 1993,  in 
accordance  with  section  735(d)  of  the 
Act,  the  U.S.  International  Trade 
Commission  (ITC)  notified  the 
Department  that  an  industry  in  the 
United  States  is  threatened  with 
material  injury  by  reason  of  such 
imports.  The  ITC  did  not  determine, 
pursuant  to  section  735(b)(4)(B)  of  the 
Act.  that  but  for  the  suspension  of 
liquidation  of  entries  of  certain  HSLWs 
from  the  PRC,  the  domestic  industry 
would  have  been  materially  injured. 

When  the  ITC  finds  threat  ol  material 
injury,  and  makes  a  negative  "but  for" 
finding,  the  "Special  Rule"  provision  of 
section  736(b)(2)  applies.  Therefore,  all 
unliquidated  entries,  or  warehouse 
withdrawals,  for  consumption  of  certain 
helical  spring  lock  washers  from  the 
PRC  made  on  or  after  October  15, 1993. 
the  date  on  which  the  ITC  proposes  to 
publish  its  notice  of  final  determination 
of  threat  of  material  injury,  will  be  liable 
for  the  assessment  of  antidumping 
duties.  The  Department  will  direct  U.S. 
Customs  officers  to  terminate  the 
suspension  of  liquidation  for  entries 
entered,  or  withdrawn  from  warehouse, 
for  consumption  before  October  15. 
1993,  and  to  release  any  bond  or  other 
security,  and  refund  any  cash  deposit, 
posted  to  secure  the  payment  of 
estimated  antidumping  duties  with 
respect  to  these  entries. 

The  Department  will  direct  U.S. 
Customs  officers  to  assess,  upon  further 
advice  by  the  administering  authority 
pursuant  to  section  736(a)(1)  of  the  Act. 
antidumping  duties  equal  to  the  amount 
by  which  the  foreign  market  value  of  the 
merchandise  exceeds  the  United  States 
price  for  all  entries  of  certain  helical 
spring  lock  washers  from  the  PRC. 
TTiese  antidumping  duties  will  be 
assessed  on  all  unliquidated  entries  of 
certain  helical  spring  lock  washers  from 
the  PRC  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
October  15, 1993.  U.S.  Customs  officers 


must  require,  at  the  same  time  as 
importers  would  normally  deposit 
estimated  duties,  the  following  cash 
deposits  for  the  subject  merchandise. 


Manufacturers/producers/exporters 


Hangzhou  Spring  Washer  Plant 

HangztXKi  via  IFI  Morgan  Limited  .. 

Hangzhou  via  Canway  Develop- 
ment Limited  

Hangzhou  via  Midway  Fasteners 
Ltd 

Hangzhou  via  Linlcwel  Industry 
Co.,  Ltd  

HangztKMj  via  Fastwell  Industry 
Co..  LW „ 

Hangzhou  via  Sunfast  Inlemationai 
Corp  - 

Hangzhou  via  Winner  Standard 
Parts  Co.,  Ltd _... 

All  ottiers  - 


Margin 
percent- 
age 


77.47 
77.47 

77.47 

77.47 

77.47 

77.47 

77.47 

77.47 
128.63 


This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
certain  helical  spring  lock  washers  froin 
the  PRC.  pursuant  to  section  736(a)  of 
the  Act.  Interested  parties  may  contact 
the  Central  Records  Unit,  Room  B-099 
of  the  Main  Commerce  Building,  for 
copies  of  an  updated  list  of  antidumping 
duty  orders  currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  353.21. 

Dated:  October  14. 1993. 
Joseph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  93-25712  Filed  10-18-93;  8:45  am) 

WLUNO  CODE  3610-OS-P 


United  States-Canada  Free-Trade 
Agreement,  Article  1904  Binationai 
Panel  Reviews;  Decision  of  Panel 

AGENCY:  United  States-Canada  Free- 
Trade  Agreement,  Binationai 
Secretariat.  United  States  Section, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  decision  of  panel. 

SUMMARY:  On  October  6, 1993,  a 
Binationai  Panel  issued  its  decision  in 
the  review  of  the  Final  Affirmative 
Antidumping  Duty  Determination  made 
by  the  Department  of  Commerce, 
International  Trade  Administration, 
Import  Administration,  respecting  Pure 
Magnesium  from  Canada.  Secretariat 
File  No.  USA-92-1904-04.  The  panel 
affirmed  the  Department  of  Commerce 
Redetermination  pursuant  to  remand  in 
all  respects.  A  copy  of  the  complete 
panel  decision  is  available  from  the 
Binationai  Secretariat. 
FOR  FURTHER  INFORMATION  CONTACT: 


lames  R.  Holbein,  United  States 
Secretary,  Binationai  Secretariat,  suite 
2061, 14th  and  Constitution  Avenue. 
Washington,  DC  20230.  (202)  377-5438. 

SUPPLEMENTARY  INFORMATtON:  Chapter 
19  of  the  United  States-Canada  Free- 
Trade  Agreement  ("Agreement") 
establishes  a  mechanism  to  replace 
domestic  judicial  review  of  final 
determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  from  the  other  country  with 
review  by  independent  binationai 
panels.  When  a  Request  for  Panel 
Review  is  filed,  a  panel  is  established  to 
act  in  place  of  national  courts  to  review 
expeditiously  the  final  determination  to 
determine  whether  it  conforms  with  the 
antidumping  or  coimtervailing  duty  law 
of  the  country  that  made  the 
determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1. 
1989,  the  Government  of  the  United 
States  and  the  Government  of  Canada 
established  Rules  of  Procedure  for 
Article  1904  Binationai  Panel  Reviews 
("Rules").  These  Rules  were  published 
in  the  Fnleral  Register  on  December  30. 
1988  (53  FR  53212).  The  Rules  were 
amended  by  Amendments  to  the  Rules 
of  Procedure  for  Article  1904  Binationai 
Panel  Reviews,  published  in  the  Fedend 
Register  on  December  27. 1989  (54  FR 
53165).  The  Rules  were  further 
amended  and  a  consolidated  version  of 
the  amended  Rules  was  published  is  the 
Federal  Register  on  June  15, 1992  (57 
FR  26698).  The  f>anel  review  in  this 
matter  was  conducted  in  accordance 
with  these  Rules. 

Background 

On  August  16. 1993.  at  the  request  of 
the  Department  and  with  the  consent  of 
the  other  participants,  the  Binationai 
Panel  remanded  the  final  determination 
to  the  Department  of  Commerce,  for 
further  action. 

On  May  27, 1993  the  Department  of 
Commerce  filed  its  redetermination 
pursuant  to  remand  which  allowed 
adjustments  for  certain  elements  of  the 
constructed  value  as  contended  by 
Norsk  Hydro  Canada.  Inc.  such  that  the 
dumping  margin  and  the  antidumping 
duty  was  reduced  from  31.33%  to  21% 
ad  valorem. 

Following  further  comments  on  the 
redetermination  and  an  oral  hearing  on 
July  8. 1993.  the  panel  issued  its 
decision  on  October  6, 1993. 

Panel  Decision 

The  panel  affirmed  the  Department  of 
Commerce  redetermination  pursuant  to 
remand  in  all  respects. 
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Dated:  October  13. 1993. 
JaiDM  R.  Holbeiii, 

U.S.  Secretary,  FTA  Binational  Secretariat. 
|FR  Doc.  93-25509  Filed  lO-lS-93;  8:45  ami 
MUJNO  COM  M10-«r-M 


National  Instituts  of  Standards  and 
Tachnology 

Malcolm  Baldrige  National  Quality 
Award's  Board  of  Overseers 

agency:  National  Institute  of  Standards 
and  Technology,  DOC. 

action:  Notice  of  public  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2.  notice  is  hereby  given  that  there  will 
be  a  meeting  of  the  Board  of  Overseers 
of  the  Malcolm  Baldrige  National 
Quality  Award  on  Tuesday.  November 
9, 1993.  from  8:30  a.m.  to  4  p.m.  The 
Board  of  Overseers  consists  of  six 
members  prominent  in  the  field  of 

auaUty  management  and  appointed  by 
le  Seirretary  of  Commerce,  assembled 
to  advise  the  Secretary  of  Commerce  on 
the  conduct  of  the  Baldrige  Award.  The 
purpose  of  the  meeting  on  November  9. 
1993.  will  be  for  the  Board  of  Overseers 
to  receive  and  then  discuss  reports  from 
the  National  Institute  of  Standards  and 
Technology  with  the  Panel  of  Judges  of 
the  Malcolm  Baldrige  National  Quality 
Award.  These  reports  will  cover  the 
following  topics:  overview  of  the  1993 
award  program;  report  by  the  contractor, 
American  Society  for  Quality  Control: 
report  by  the  chairman  of  the  Judges 
Panel;  discussions  of  plans  for  the  1994 
award  (outline  key  issues  and  plans  and 
then  outhne  recommendations),  develop 
recommendations  and  report  same  to 
the  Director  of  the  National  Institute  of 
Standards  and  Technology. 

DATES:  The  meeting  will  convene 
November  9, 1993  at  8:30  a.m..  and 
adjourn  at  4  p.m.  on  November  9. 1993. 

ADDRESSES:  The  meeting  will  be  held  at 
the  National  Institute  of  Standards  and 
Technology.  Building  221,  room  A366. 
Gaithersburg.  Maryland  20899. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Curt  W.  Reimann.  Director  for 
Quality  Programs.  National  Institute  of 
Standards  and  Technology, 
Gaithersburg.  Maryland  20899. 
telephone  number  (301)  975-2036. 

Dated:  October  12, 1993. 
Samuel  Kramer, 
Associate  Director. 

IFR  Doc.  93-25520  Filed  10-18-93;  8:45  amj 
BUJNa  coot  M10-1S-M 


National  Oceanic  and  Atmospheric 
Administration 

P.D.  101393A] 

Gulf  of  Mexico  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council's  (Council)  Ad 
Hoc  Advisory  Panel  (Panel),  consisting 
of  fishermen  who  use  various  types  of 
traps  and  of  law  enforcement  personnel, 
will  meet  on  October  26. 1993,  at  the 
Council  Office  Conference  Room,  5401 
West  Kennedy  Boulevard,  Tampa,  FL; 
telephone:  (813)  228-2815.  The  meeting 
will  be  held  from  8  a.m.  until  4  p.m. 

The  Panel  will  meet  to  assist  the 
Council  in  constructing  a  legal 
definition  of  fish  traps. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Beverly  Badillo  at  the  above  address  by 
October  19. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council,  5401  West  Kennedy  Boulevard, 
suite  331.  Tampa.  FL;  telephone:  813- 
228-2815. 

Dated:  October  13, 1993. 
David  S.  Crestiii, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  93-25656  Filed  lO-lfr-93;  8:45  ami 
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P.O.  101393B] 

Gulf  of  Mexico  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council's  (Council) 
Mackerel  Advisory  Panel  (Panel)  will 
meet  on  October  26, 1993,  at  the 
Ramada  Airport  Hotel  and  Conference 
Center,  5303  West  Kennedy  Boulevard, 
Tampa.  FL;  telephone:  (813)  877-0534. 
The  meeting  will  begin  at  9  a.m.  and 
adjourn  at  3  p.m. 

The  Panel  will  review  Draft 
Amendment  #7  to  the  Fishery 


Management  Plan  for  Coastal  Migratorj- 
Pelagics  (which  involves  commercial 
king  mackerel  allocations  off  South 
Florida)  to  provide  recommendations  to 
the  Council  at  its  November  17-18, 
1993,  meeting  in  Biloxi,  Mississippi. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Beverly  Badillo  at  the  above  address  by 
October  19. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle.  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council.  5401  West  Kennedy  Boulevard, 
Suite  331.  Tampa.  FL;  telephone:  813- 
228-2815. 

Dated:  October  13. 1993. 
David  S.  Crestio 

Acting  Director,  Office  of  Fisheries 
Coiiservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  93-25657  Piled  10-18-93;  8:45  am| 

BILUNO  COOC  3S10->2-# 


p.D.  101393q 

Pacific  Fishery  Management  Council; 
Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Council) 
Halibut  Advisory  Subpanel  (Subpanel) 
will  hold  a  public  meeting  on  October 
27, 1993.  in  the  Clackamass  Room  of  the 
Red  Lion— Jantzen  Beach.  909  North 
Hayden  Island  Drive.  Portland,  OR.  The 
meeting  will  begin  at  8  a.m. 
The  Subpanel's  agenda  is  as  follows: 

(1)  Discuss  the  Pacific  halibut  catch 
sharing  plan  for  the  1994  season;  and 

(2)  Discuss  the  ramifications  of  a 
pending  court  order  concerning  treaty 
Indian  halibut  fisheries  for  1994  and 
future  years. 

Representatives  of  management 
agencies  will  meet  with  the  Subpanel. 

The  Council  will  meet  November  15- 
19. 1993,  near  San  Francisco  to  adopt  its 
allocation  recommendations  for  1994. 
The  Subpanel  may  also  discuss  a 
process  for  addressing  halibut  proposals 
for  the  1995  season. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  D.  Six,  Executive  Director. 
Pacific  Fishery  Management  Council. 
Metro  Center,  suite  420.  2000  SW.  First 
Avenue,  Portland,  OR  97201;  telephone: 
(503)  326-6352. 
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Dated.  October  13.1 993. 
David  S.  Oestiii. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
|FR  Doc.  93-25658  Filed  10-18-93;  8:45  am) 

BILLMQ  COM  3S10-23-9 


Patent  and  Trademark  Office 

Request  for  Comments  on  Intellectual 
Property  Issues  Involved  in  the 
National  Information  Infrastructure 
Initiative 

• 

AGENCY:  Patent  and  Trademarli  Office. 

Commerce. 

action:  Notice  of  hearing  and  request 

for  public  comments. 

SUMMARY:  The  Working  Croup  on 
Intellectual  Property  of  the  Information 
Policy  Committee  of  the  National 
Information  infrastructure  (Nil)  Task 
Force  is  developing  proposals  for 
protecting  works  disseminated  via  the 
National  Information  Infrastructure  from 
unauthorized  use.  To  ensure  that  the 
Working  Group's  proposals  are  based  on 
the  views  of  all  interested  parties,  the 
Working  Group  will  hold  a  hearing  on 
the  intellectual  property  issues  involved 
in  the  National  Information 
Infrastructure  initiative.  Written 
comments  may  also  be  submitted. 
DATES:  The  public  hearing  will  be  held 
on  November  18, 1993,  from  9  a.m.  to 
5  p.m.  Requests  to  attend  the  hearing  or 
to  present  oral  testimony  at  the  hearing 
should  be  received  on  or  before 
November  8, 1993.  Written  comments  of 
those  persons  offering  testimony  at  the 
hearing  that  are  related  to  the  testimony 
should  be  submitted  on  or  before 
November  8, 1993.  All  other  written 
comments  are  due  on  or  before 
December  10, 1993. 

ADDRESSES:  The  hearing  will  be  held  in 
Marriott's  Crystal  Forum,  a  part  of  the 
Crystal  City  Marriott  Hotel  located  in 
The  Underground,  1999  Jefferson  Davis 
Highway,  Arlington,  Virginia.  Written 
comments  and  requests  to  present  oral 
testimony  should  be  submitted  to  the 
Commissioner  of  Patents  and 
Trademarks,  U.S.  Patent  and  Trademark 
Office,  Box  4,  Washington,  DC  20231, 
marked  to  the  attention  of  Terri  A. 
Southwick,  Attorney-Advisor,  Office  of 
Legislation  and  International  Affairs. 
Written  comments  and  a  transcript  of 
the  hearing  will  be  made  available  for 
public  inspection  in  room  902  of  Crystal 
Park  Two,  2121  Crystal  Drive, 
Arlington,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terri  A.  Southwick  by  telephone  at 
(703)  305-9300  or  by  telefax  at  (703) 


305-8885  or  by  mail  marked  to  her 
attention  and  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks,  U.S.  Patent  and  Trademark 
Office,  Box  4,  Washington.  DC  20231. 
SUPPl^MEKTARY  INFORMATION:  The 
National  Information  Infrastructure  is  a 
system  of  high-speed 
telecommunications  networks, 
databases,  and  advanced  computer 
systems  that  will  make  electronic 
information  and  entertainment  products 
more  widely  available  and  accessible  to 
the  public  than  ever  before.  This 
increased  availability  and  accessibility 
will  dramatically  affect  the  way 
information  and  entertainment  products 
are  created,  marketed  and  delivered 
throughout  the  world.  Consequently,  the 
commercial  viability  of  the  Nil  hinges 
not  only  upon  effectively  promoting  and 
encouraging  use  of  the  NO  by  all  types 
of  users,  but  also  on  implementing 
standards  and  policies  for  the  Nil  in  a 
manner  that  assures  that  the  owners  of 
products  disseminated  through  the  Nil 
retain  sufficient  control  over  these 
products  to  prevent  unauthorized  use. 
In  this  regard,  it  is  essential  that  the 
public  and  private  sectors  collaborate  to 
ensure  that  the  interests  of  owners  and 
users  of  intellectual  property  are 
adequately  considered  in  any  standards 
and  policies  that  are  established. 

On  February  22, 1993,  the  President 
announced  his  plan  to  create  a  White 
House  Information  Infrastructure  Task 
Force  (IITF)  to  work  with  Congress  and 
the  private  sector  to  develop 
comprehensive  telecommunications  and 
information  policies  aimed  at 
articulating  and  implementing  the 
Administration's  vision  for  the  Nil.  The 
nTF  is  chaired  by  the  Secretary  of 
Commerce  and  consists  of  three 
committees — the  Telecommunications 
Policy  Committee,  the  Information 
Policy  Committee,  and  the  Applications 
Committee.  Within  the  Information 
Policy  Committee  there  are  three 
working  groups — the  Working  Group  on 
Intellectual  Property  Rights,  the 
Working  Group  on  Privacy,  and  the 
Working  Group  on  Federal  Information. 

The  Working  Group  on  Intellectual 
Property  Rights,  which  is  chaired  by  the 
Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and 
Trademarks,  was  established  to  resolve 
issues  of  concern  to  copyright  and  other 
intellectual  property  owners  regarding 
the  distribution  of  their  works  via  the 
Nil.  The  Working  Group's  mission  is  to 
help  develop  the  Nil  in  a  manner  that 
will  ensure  the  integrity  of  intellectual 
property  rights,  make  the  wealth  of 
information  and  entertainment  products 
more  widely  'available  and  accessible 


than  ever  before,  a^d  provide  economic 
incentives  to  intellectual  property  rights 
owners  so  that  they  will  make  their 
products  available  through  the  Nil. 

The  Working  Group  solicits  testimony 
and  written  comments  addressing  one 
or  more  of  the  following  issues: 

•  Is  the  existing  copyright  law 
adequate  to  protect  the  ri^ts  of  those 
who  will  make  their  works  available  via 
the  Nil?  What  statutory  or  regulatory 
changes,  if  any,  should  be  made? 

•  Do  the  existing  fair  use  provisions 
of  the  copyright  law  adequately 
accommodate  the  interests  of  users  of 
the  works  available  via  the  Nil?  What 
statutory  or  regulatory  changes,  if  any. 
should  be  made? 

•  Should  standards  or  other 
requirements  be  adopted  for  the  labeling 
or  encoding  of  works  available  via  the 
Nn  so  that  copyright  owners  and  users 
can  identify  copyrighted  works  and  the 
conditions  for  their  use? 

•  Should  standards  be  established  to 
encourage  or  require  the 
intercommunication  or  exchange  of 
information  and  the  interoperabiUty  of 
the  different  types  of  computer  software 
and  systems  supporting  or  utilizing  the 
Nil? 

•  Should  a  licensing  system  be 
developed  for  certain  uses  of  any  or  all 
works  available  via  the  NU?  If  so.  should 
there  be  a  single  type  of  licensing  or 
should  the  Nil  support  a  multiplicity  of 
licensing  systems? 

•  Are  there  technical  means  for 
preventing  unauthorized  reproduction 
or  other  unauthorized  uses  of 
copyrighted  works  that  should  be 
mandated  or  required  to  comply  with 
certain  standards  (similar  to  the  serial 
copying  controls  required  in  digital 
audio  recording  devices  and  digital 
audio  interface  devices  imder  the  Audio 
Home  Recording  Act  of  1992)? 

•  What  types  of  educational  programs 
might  be  developed  to  increase  public 
awareness  of  intellectual  property  laws, 
their  importance  to  the  economy,  and 
their  application  to  works  available  via 
the  Nil? 

The  public  is  invited  to  submit 
written  comments,  and  any  appropriate 
supporting  material,  on  the  issues  set 
forth  above  or  any  related  issues.  Those 
submitting  comments  must  include 
their  name  and^or  professional 
affiliation. 

Dated:  October  13. 1993. 
Bruce  A.  I^hinan. 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Tademarks. 
[PR  Doc.  93-25592  Filed  10-18-93;  8:45  amj 
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DEPARTMENT  OF  DEFENSE 

Put)Hc  Information  Collection 
Requirement  SutNnitted  to  0MB  for 
Review 

Acnow;  Notjcei    

The  Department  of  Defense  has 
submitted  to  OMB  for  dearance,  the 
following  propoaal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

7jt7e.  Applicable  forms,  and  OMB 
control  nimiAer  Defense  Outplacement 
Refarral  System  (DORS)  and  Public  and 
Community  Service  (PACS)  Registry 
Programs:  EO  Forms  2580, 2581.  and 
2581-1;  OMB  Control  Number  07t)4- 
0324. 

Type  of  request:  Expedited 
Processing;  Approval  date  requested:  30 
days  following  publication  in  the 
Federal  Register. 

Number  of  respondents:  26,00a 

Besponses  per  respondent:  \Jb. 


Annual  responses:  38.000. 

Average  burden  per  response:  12 
minutes. 

Annual  burden  hours:  7,767. 

Afeed!s  and  uses:  The  information 
collected  hereby  is  used  to  enroll 
spouses  of  separating  DoD  personnel  in 
the  Defense  Outplacement  Referral 
System  (DORS).  In  accordance  with  10 
U.S.C  1143  and  1144,  the  information 
is  provided  to  private  and  public 
employers,  including  local,  state,  and 
Federal  employment  and  outplacement 
agencies,  as  notice  of  availabra 
individuals  with  interest  in  potential 
employment.  In  accordance  with  10 
U.S.C  1143a(c).  the  Public  and 
Community  Service  (PACS)  Registry 
provides  PACS  organizations  with 
information  regarding  the  availability  of 
individuals  with  interest  in  %vorking  in 
a  PACS  oivanization. 

A ffectea  public:  Individuals  or 
households;  State  or  local  governments. 
Businesses  of  other  for-profit.  Federal 
agencies  or  employees;  Non-profit 


institutions,  and  Small  businesses  or 
organizations. 

Frequency:  On  occasion. 

Bespondent's  obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  des*  oj5fjcer.  Mr.  Edward  C 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  OfHcer 
for  DoD.  room  3235,  New  Executive 
Office  Building,  Washington.  DC  20503. 

DOD  clearance  gfficer:  Mr.  WilKam  P. 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  seiit  to  Mr.  Pearce  at  WHS/ 
DIOR.  1215  Jefferson  Davis  Highway, 
suite  1204,  Arlington,  VA  22202-4302. 

Dated:  October  13, 1993. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
aaxMe  cooc  i 
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OPERATION  TRANSITION 

DEWkRTMENT  OF  DEFENSE  OUTPLACEMENT  AND  REFERRAL  SYSTEM/ 

»UBLrCAND  COMMUNITY  SERVICE  INDIVIDUAL  APPUCATION 


J. 


form  Approvtd 
0MB  No  0704-0324 
expires  May  31.  1994 


PublK  rtportiiq  blinl^  lit  thfc  co««ctioo  0«  irit<xm»tion  u  e»tim*t«d  10  M^vtgt  15  imnutn  pw  r«ponv«.  wHhid.r^^  th»  t.m»  tor  'ev.«w.<<9  .<-itruciKj<n  l*•fc^.»^g  emrvuno  a*u  *x»c»t 
Mtheooq  •'VI  m*  •ta.mnd  th»  B«(»  n««d«*.  and  <:o<TiplM.ng  and  re»»..viq  th*  co»»cr«>n  o<  mformation  S»nd  comm»nti  regarding  t^l»  bwrd»"  ««im»te  of  an,  (xno  aWKI  o«  tfxi  coMOKin 
oTinhxmado  .n  lud-nqloo^tioni  «1X  'tduting  thn  bu'den.  tO  0«>»<H'<*nt  o«  O»t»oi»,  W»»h«wton  Meadouanefi  S^vK«.  C>-r«t<yat»  <o>  Inlofmaton  OpCMKyn  and  *«pora.  ins 
).«efVy!  Oa-4  H.^'>~*»  f^f.^'iOA  Arl.n9t0n.VA   J1MJ.4M2  and  lO  tl>»0«K»0<  «<an»9»m»nl  and  Sudgtt,  Pa«»n»Ortll»Ou<1ion  (>fOt»a(C'O«-0!MI  Wa»h.n9ton.  OC  JOSOJ 

PLEAS!  DO  WOT  RETURN  YOUR  COMPtETED  FORM  TO  EITHER  Of  THESE  ADDRESSES. 


RETURN  COMPLETED  FORM  TO  YOUR  LOCAL  MILITARY  TRANSITION  OFFICE 


AUTHORITY: 


PRINCIPAL  PURPOSI(S): 


ROUTINE  USE(S): 


OlSaOSURE: 


PRIVACY  ACT  STATEMENT 

10USC  1143, 1144;  EG  9397 

To  assist  separating  OoO  personnel  and  their  spouses  in  securing  employment  trxJ'vtduals  participating  in  the 
Defense  Outplacement  Referral  System  (DORS)  and  Public  and  Community  Service  Registry  will  have  their 
employment  skills  included  in  a  data  base  designed  to  link  prospective  employers  with  DORS  and  Public  and 

(;o(Tia)MtutM.&^uuce  applicants 

To  pub  ic  ind  vrivlte  employers  (including  Federal,  State,  and  local  employment  agencies  and  outplacement 
agencii  s.  i  ubljtaWo  community  service  ager>cies). 

Volunt  iry  hovJ^v^r.  failure  to  provide  all  requested  information  will  result  in  applicant  data  not  being  included 
in  the  s  fsti  m 

—  y  ^ 


If   you   are  an  active  duty  Servicemember.  the  following  information  will  be  added  to  your  job  referral  form  from  your  official  military 
personnel  records,  if  available:  Rank.  Years  of  Service.  Most  Recent  Primary  Occupation,  and  Branch  of  Service  and  Security  Clearance 
Information  on   race,   ethnic   background,  sex.  age.   marital  status,  and  religious  preference   will   not   be   released   to  employers 
Operation  Trarwition  is  an  equal  opportunity  program 


SECTION  I  -  TO  BE  HLLED  OUT  BY  ALL  APPUCANTS  (f^>nt  or  Type) 


1.  REGISTRATKM  REQOEST(Chec«ra/f  that  app/y) 


I   DORSOWcT" 


I  I   PUBL<AWDTOM>*UNrrYStRViaOW.Y  | 


2a.    NAME  (L»«,  Firjt,  Middle  Initial) 


SOCAL  SECURITY  NUMBER 


4.  FM.ING  STATUS  (X  »ll  that  apply) 


a.  MIUTARY  (Branch  of  Servke) 

(3)  Marine  Corps 


(1)  Army 

(2)  Navy 


(4)  Air  Force 


b.  SPOUSE  Of  ACTIVE  DUTY  MILITARY 
OR  CIVtt.  SERVKE  EMPLOYEE 


C.  aVH.  SERVICE  EMPLOYEE 


BOTH 


3.   OAH  AVAILABLE  FOR 
WORK  (YYMMOD) 


5.  U.S.  OTUEN  (X  one) 


YES 


I       Ino 


«.  ADDRESS  (For  next  6  monttti)  (Street.  City.  State.  Country,  and  Zip  Code)  AMD  TELEPHONE  NUMBER  (Include  Area  Code) 


a.  ADDRESS  LJNE  1 


b.  ADDRESS  UME  2 


c.  CITY 


d.  STATE 


7a  JOB  TYPE  PREFERENCES  (See 

Irjstruct/orw  for  job  codes) 

(■filter  ooe  di9rt  per  block) 

I  I  I  l~l 
I  I  I  I  "I 



c.  U.S.  ZIKODE 


INCLUDE  MAJOR 
DUTIES  ON 
RESUME? 
fxorie; 


Yes 

No 


f . COUNTRY  CODE 


g.  FOREIGN  ZIP  CODE~V 


h.  U.S.  TEUPHONE  NUI  Wl  R 


i.  FOREIGN  TELEPHONE 


~=^ 


H 


NU  MBER 
L 


REGIONAL  WORK 
PREfERENCE 
(See  /njtroct/orwj 
(fnter  one  digit 
per  block) 


9.   SPEOFIC  WORK  PREFERENCES 

(Nearest  large  town  or  city  within  commuting  distance  ■  does  not 
have  to  be  in  region) 


a.    STATE 


(1) 


(2) 


b.   CITY 


10  HIGHEST  EDUCATION  LEVEL  ACHIEVED  (X  one) 


a.  Non-High  School  Graduate 

b.  High  Sctwol  Graduate  or  GED 

c.  Less  ttian  2  years  of  college 

d.  Associate  Degree  or  equivalent 

e.  Less  than  4  years  of  college 


11    YEAR   ACHIEVED 


12.  SUBJECT  OF  DEGREE  (If  applicable) 


t 


2=5 


f.  Bachelor's  Degree 

g.  Post  Bachelor's  Degree 
h.  Master's  Degree 

i.  Post  Master's  Degree 

\.  Doctorate  Degree 


Q 


J. 


)^ 


13  COLLEGE /UNIVERSITY  FROM  WHICH  DEGREE  ACHIEVED  (If  applicable! 
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14.  KRSOMAL  MrONMATKM  (Sm  tnstntctiona.   <PI*»se  prxivdtnomort  tfwn  lOlmtf  Pttptftpmrltn*:  i 
liiniutionsdcnotp*n»it90t»ring»ddlti<)nstptf»»>%»tin*orm*tMt^ 


n>l760fp»c*sy  Oat*b*te 


Z_A 


SSC9W>M.iU-4POUSE 


IS.  SrOMSOII  DATA 


•.  NAIMC  (Ust  f^int.  MUdte  kiitM) 


It.  tOUW  iO«  HISTORY  (S««  mstntctions  for  job  codes)  <ent9r  on*  digit  per  blodt) 

«■  JO«  coot  b.  towTMOf  turn  Km  mcio 

(1)  cuwiwT  joel        III}  YtAwsl        I        I    months 

0)  P«0«  JOe VtAAS MONTHS 

(3)  PWO«  JOB VEAttS  MONTHS 


b.  SOGAfcSfCUIUTV  NUMBER 


17.  HAVf  VOU  EVER  HELD  A  SUPERVISORV  POSmONT  (X  one) 
^YES  I  I  NO 


^ 


H-HAVE  VOO  EVER  HELD  A  SECURITY  aiARANCE?  (X  oo«) 
VIS  I  I  NO 


SECnON  III  •  ALL  APPLICANTS  MUST  READ  AND  SIGN 


19.  AUTHORIZATION 


ts  or( 


I  hereby  authorize  release  of  the  data  on  this  form  to  civilian  agencies  and  /  or  privatfe  or(  «i  iizat\>ns  for 
enfiployment  purposes.  If  I  am  a  civil  service  employee  or  an  active  duty  service  member.  I  [alio  authorize 
the  release  of  data  from  extracts  of  my  computerized  personnel  records. 


a.     SIGNATURE 


00  Form  2S80.  931008  Draft 


izatior 


b.   DATE  StGHEQk/VMMOO) 


^*gr  1  at  »  «»9« 
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OPERATION  TRANSITION  DEPARTMENT  OF  DEFENSE  OUTPUkCEMENT  AND  REFERRAL 
SYSTEM/PUBUC  AND  COMMUNITY  SERVICE  INDIVIDUAL  APPLICATION 


OETAILEO  INSTRUCTIONS 


Sf 


captu 


If  you  »r  I  a  i«rvi 
Item  19  in  th«  t  c  itir* 
18  They  will  «<  xtra^ 
that  you  ven  y  1 1«  a^ 
program  to  e  isu  e  th 
accurate  if  ^aVe 


•E  MUD  OUT  tV  AU  AffUCANTS 

ember,  complete  Items  1  through  14  end 

ou  do  not  need  to  fill  out  items  1$  through 

ed  from  yoor  personnel  records   tt  is  important 

ur^cy  of  these  records  prior  to  entering  this 

e  information  that  is  put  on  your  resume  is 

'use,  you  must  complete  all  items  on  the  form. 

1.  Place  an  X  next  to  the  program(s}  you  wish  to  register  for  If 
you  selected  the  early  retirement  option,  you  must  X  Public  and 
Community  Service  or  both. 

Kern  2a.  Name.  Print /type  your  name,- last  name  first 

Kern  2b.  SSN.  Enter  your  Social  Security  Number 

Kern  3.  Date  Available  for  Work.  Enter  the  date  you  will  be  available 
for  work  as  year,  month,  day  (YYMMOD\  >yViail%6IHty  should  not  be 
beyond  6  months  from  the  current  date 

Kcm4.  FiUng  Status.  Place  an  X  In  the  boJth 


Kern  5.  Citizemhip. 
the  NO  boM. 


If  you  »rt  a  US.  citi; 


Sboi    rfnot.X 


Item  C.  Address  and  Telephone  Number.  Pnnt/typclTie  address  and 
telephone  number  where  you  can  be  contacted  durirtg  the  nent  three 
months 

Ncm  7.  a.  Job  Type  PrefererKes.  Enter  up  to  three  codes  from  the 
Guideltne  of  Standard  Occupation  Classification  (SOQ  Codes. 
FiPS  Pub  92.  that  most  closely  m«tch(es)  the  type  of  joMs)  you 
are  seeking/qualified  to  perform. 

b.  If  you  select  yes.  your  primary  occupational  description  will 
be  included  in  your  resume.  Select  no  if  you  do  not  want  your 
primary  occupational  description  included. 

Kem  •.  Regional  Work  Preference.  Refer  to  the  regional  preference 
list  below,  and  enter  the  two-digit  code  for  the  geographical  area  m 
which  you  arc  seek  wtg  employment. 


REGION  0 

REGION  5 

REGK3N  10 

Only  the  specific  cities 

Indiana 

California 

selected 

Kentucky 

Oregon 

REGION  1 

Michigan 

Washington 

Connecticut 

Ohio 

Maine 

REGION  6 

REGION  1 1 

Massachusetts 

lows 

Alaska 

Rhode  Island 

Minnesota 

Vermortt 

Montana 

REGION  12 

North  Dakota 

American  Samoa 

REGION  2 

South  Dakota 

Hawaii 

Delaware 

Wisconsin 

Ciiam 

New  iersey 

New  York 

REGION  7 

Pennsylvania 

REGION  13 

REGION  3 

Kansas 

Anywhere  in  the 
USA- 

District  of  Columbi* 

Mssoun 

Maryland 

Nebraska 

North  Carolina 

REGION  14 

South  Carolina 

REGION  8 

Outside  the  USA 

Virginia 

Arkansas 

West  Virginia 

-Louisiana 

REGION  IS 

REGION  4 

Oklahoma 

Alabama 

Texas 

Florida 

ltEG40N9 

Georgia 

Arizona 

Mississippi 
Puerto  Rico 

Colorado 

Tennessee 

Idaho 

Virgin  Islands 

Nevada 
New  Mexico 
Utah 

Wyoming 

Keiiit.  Spedfk  Wocfc  ftefetewm.  Enter  your  first  and  second  work 
locaition  preferancet.  Refer  to  the  kst  below  and  enter  the  two  letter 
abbrevtation  for  the  state  and  prirtt  /  type  the  name  of  the  largest  city 
within  commuting  distance  of  where  you  want  to  work  for  your  first  and 
second  work  preferences  These  cities  do  not  have  to  be  m  tfte  region 
chosen  in  Item  8 


STATE 

CODE 

STATE 

CODE 

JTAT5 

?<?0f 

Alabama 

AL 

Kentucky 

KY 

North  Dakota 

ND 

Alaska 

AK 

Louisiana 

LA 

Ohio 

OH 

Arizona 

AZ 

Maine 

ME 

Oklahoma 

OK 

Arkansas 

AR 

Maryland 

MO 

Oregon 

OR 

California 

CA 

Massachusetts 

MA 

Pennsyh^ania 

PA 

Colorado 

CO 

Michigan 

Ml 

Rhode  Island 

Rl 

ConnectKut 

CT 

Minnesota 

MN 

South 

Delaware 

DE 

Mississippi 

MS 

Carolina 

sc 

District  of 

Missouri 

MO 

South  OakoU 

SO 

Columbia 

DC 

Montana 

MT 

Tennessee 

TN 

Florida 

FL 

Nebraska 

NE 

Texas 

TX 

Georgia 

GA 

Nevada 

NV 

Utah 

UT 

Hawaii 

HI 

New 

Vermont 

VT 

Idaho 

10 

Hampshire 

NH 

Virginia 

VA 

mmoit 

IL 

New  Jersey 

NJ 

Washif>gton 

WA 

Indiana 

IN 

NM 

West  Virginia 

WV 

Iowa 

lA 

New  York 

NY 

Wisconsin 

Wl 

Kansas 

KS 

North  Carolina 

NC 

Wyommfl 

WY 

10.  Mgtiett  Education  Level  Achieved.  X  the  bOK  which  most  dowly 
matches  your  highest  education  level  achieved. 

Mem  11.  Year  AcMevetf.  Enter  the  year  you  achieved  Item  10. 

Nefii12.  Subject  of  Degree.  Print/type  the  degree  achieved  (if  applicabie) 
in  Item  10  (e.g.  OS,  Mechanical  Engineering;  BA.  Western  Civilization;  MS, 
Physics;  etcj. 

.  CollegeAJniversity.    Print/type  the  name  of  the  college/ 

ty  where  Item  10  was  obtained  if  applicable. 

Personal  Information.   Print/type  m  this  space  any  information 
f  you  feel  would  help  you  obtain  a  )Ob  m  the  field  you  a** 
information  in  this  space  wilt  be  printed  verbatim  on  yowr 
e.  If  you  are  seeking  a  job  m  a  field  other  than  your  primary 
military  duty  this  information  is  the  most  important  since  it  will  comprise  a 
majority  of  your  resume.    Carefully  choose  your  words  and  grammar. 
Examples:        e  Fluent  in  Chinese.  Russian  and  Spanish 
e  Virginia  State  licensed  elearician 
e  14  years  experience  in  personnel  management 
•Owrted  personal  computer  framing  busirtew.  iO«»*t 

Computer  Training 
•  American  Society  of  MechanKal  Engineers  member 


wnpn 


SE 


by  spouses  of  mifitary  and  OoO 
by  the  government. 


This  section  is  to  be  co  np  eted  i 
ovilians  whose  personnel  fili  « i  e  not  ke|) 

Ncm  IS.  Sponsor  Data.  -^ 

a.  Name.  Pnnt/typ  t  y  lur  sponsor's  name,  last  name  first 
b  SSN.  Enter  youfsplnsor's  Social  Security  Number. 

Retn  16.  Yoor  Job  History. 

a.  Job  Codes  Consult  the  Guideline  for  Standard  Occupational 
Classification  (SOO  Codes,  FIPS  Pub  92.  tni  errter  tfie  job  codes 
that  most  closely  match  the  previous  three  jobs  you  held . 

b.  Length  of  Time  Job  Held  Enter  the  number  of  years  and 
months  the  job  was  held  (03  years.  09  months). 

Kem  17.  Supervisory  Experience.  If  you  have  supervisory  eapenencc,  X 
the  YES  box  If  not.  X  the  NO  box 

If  you  had  a  securrty  feai 


Item  18.  Security  Clearancec 
box.  If  not.  X  the  NO  box 


neararice 


SECTION  M 


All  applicants  must  sign  and  date.  Turn  m  the  complet  >d  orm  to  the 


transition  assistance  office 


7S^ 


-z 


YES 


DO  Form  2580,  931008  Draft 
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OPERATION  TRANSITION  EMPLOYER  REGISTRATION 


form  Approved 
OMB  No.  XXXX-XXXX 
£*piret 


h  mammn  t»  mini  15  Mmitn  par  mpemt.  tnOvSnt  «<•  <Mw  for  w»i— »im  muvaton.  iMK«w«a  nnting  «M*  lounwt. 
1^  n»i— Wf  tfw  a««aion  o«  wtowuew  t«watoww»««»nf«9ti*«mNibu<o«ntnim»c>or»fir(»i««««i»»ao«ttwcoiitti<»" 


«or  n<i 11  OMi  bM^an.  to  Omilitniil  a«  Ottaiiia.  <l»wlm»9toii  n»wfc|u»mn  twvkw.  o.f«t(X»u  «Of  wrform»(«r  Oprrauon  ami  MDom.  HH 

*/«n«lo«.VA  MIM-4iei.»ndtotf««OWk»0«Mtl«l»lwim««<tuJ9«.>»P«'woHl««dK1ior>TO|«tt(»«»"'"I.W»»»»-«S''y.  OC  MMJ 

SC  00  NOT  RETURN  YOUR  COMPLETED  HMUM  TO  EITHER  Of  THESE  ADDRESSES  ABOVE. 
OMPIETEO  fORNI  TO:  OPERATION  TRANSITION,  »9  fACIfIC  ST.,  SUITE  155A,MONTE«EV,CA  93940  2453 


1.  0R6AI 


AND  ADDRESS  (kKlutM  9-digit  TIP  Codf) 


I.  ORCAMZATIONCONTAa 


%.  OMAMZATION  TCUPHONE  NUMRI  R 


7.  FAX  TEUPHONE  NMMKR 


9.  NOW  DO  VOU  NEAR  AIOUT  OPERATION  TRANSmONT 


t.  EMPLOYMENT  CONTACT  ADDRESS  (If  different  from  Item  l)(lnclude 
9-digit  ZIP  Code) 


4.  EMPLOYMENT  CONTACT  (/fdi^rcnt  from  tternj) 


«.  EMPLOYMENT  CONTACT  TELEPHONE  NUMSER  (If  different  from 


t.  FAX  ROUTING  ADDRESS 


10.  SVOURORGAMZAnONAfOwcirOfW) 


b.  Puhfc  or  CowMimwity  Stvto  Impteyet 


1 1 .  TYPES  AND  LOCATIONS  OF  POSITIONS  M  ORfiANOATION  UKELY  TO  M  AVA&AIU  (Brtefl|r  deacrite) 


12.  PMKIDURESFOe  APPLVM6  FOR  AVANJtfU  POSITIONS  (PItue  indktt*  if  you  do  not  wah  to  nt»nreunolicHedresuinet) 


13«.  SIZE  OF  ORGANIZATION 


14a.  IS  YOUR  ORGANIZATION  NVOLVED  M  (Oteck  appMcaMe 
blockM) 


( 1 )  P(a<*m*m  S«r«<cM 


(2)DlrtctM4rtmiW9 


(3)  MultMavl  IWrtiting 


(4)  fratHJttte  Opf  atioiH 


(5)Non«o(th«abov« 


13b.  MAiOR  FUNCTION/BUSINESS  ACTIVITV  OF  ORGANIZATION 


14b.  ARE  YOUR  POSmON(S) 


(1)  Commitsiow  only 


(2)Salafyon>y 


(3)Comblf«ationof 
commission  and  salary 


14:.  II 


(3 


iAWIW%|! 


(1 


a 


t 


STMENT  OR  FEE  NECESSARY 
I     1(2)  NO 


YEl  SPECIFY  AMOUNT 


IS.    AGREEMENT 

I  wndarttand  this  aytamcnt  cowers  th«  Operation  Transition  automated  systems  including  the  Defence  Outplacement  Referral  System 
(DORS),  the  Public  and  Community  Service  (PACS)  Personnel  Registry,  and  the  Transition  Bulletin  Board  (TBB).  I  hereby  agree  to  use  the 
DORS  and  PACS  Personnel  Registry  only  for  employment  purposes  at  no  charge  to  the  individual.  I  also  agree  not  to  use  the  DORS  and 
PACS  Personnel  Registry  to  develop  mailing  lists  or  to  promote  business  opportunities  such  as  franchise  or  direct  or  multi-level 
marketing  operations. 


I  certify  that  the  information  provide^  is  true,  accurate,  and  complete.  I  acknowledge  that  any  false  statement  ma; 
purswanttoTitiellU.S.C  Section  1001.  


lavjMJunMh 
:yymm>o  "~ 


^ 


10.  SIGNATURE 


17.  OATE(YYMMI>D 


GOVERNMENT  USE  ONLY 


Z-1 


18.  REGISTRATION  NUMBER 


19.  aERK 


20.  OATE(YVMMOO) 


OD  Form  2581.  930819  Draft 


Previous  edition  may  be  used 
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DO  FORM  2581  COMPLETK>N  INSTRUCTIONS 


itetfain  i  cbpy  for  your  records.    Do  not    fill  out  the 
iectiorj   at   the    bottom    of   the    form    titled 
G(  )VEHNIflENT  USE  ONLY". 


1.  ORGANIZATION  NAME  AND  ADDRESS.  Enter  your 
organization  name  and  address  exactly  as  you  would 
like  it  to  appear  on  information  FAXed  or  mailed  to 
you.  P.O.  Boxes  rwt  preferred,  include  your  Employer 
ID  number. 


2.     EMPLOYMENT  CONX^ 


address  of  your  Huna) 
Department  (ifdifferen  t  f,  < 


3.   ORGANIZATION  CO  <JTVv 
individual  who  will  sej^e 
Operation  Transition. 


ADDRESS, 
urces  or 
1). 


Enter  the 
Personnel 


^s 


nter  the  name  of  the 
inizational  contact  to 


4.  EMPLOYMENT  CONTACT.  Enter  the  name  of  an 
individual  in  your  Human  Resources  or  Personnel 
Department  who  can  answer  specific  questions  on 
employment  and  positions  available  (if  different  from 
Item  3). 

5.  ORGANIZATION  TELEPHONE  NUMBER.    Enter^ 
area  code  and  telephone  numt>er  for  your  organi 
contact.   If  this  contact  has  a  direct  line  or  voic 
enter  that  number. 

6.  EMPLOYMENT  CONTACT  TELEPilONE  NUMBER. 
Enter  the  area  code  arnJ  telephone  number  for  your 
employment  contact  (if  different  from  item  5).  If  this 
contact  has  a  direct  line  or  voice  mail,  enter  that 
number. 

7.  FAX  TELEPHONE  NUMBER.  Enter  the  telephone 
number  of  the  FAX  machine  where  resumes  may  be 
sent  within  your  organization. 

8.  FAX  ROUTING  ADDRESS.  Enter  any  additional 
information  that  may  be  required  on  the  FAX  cover 
sheet  to  ensure  that  the  FAXes  reach  your  point  of 
contact. 

9.  HOW  DID  YOU  HEAR  ABOUT  OPERATION 
TRANSITION?  List  the  source(s)  where  you  first  heard 
about  Operation  Transition. 

10.  IS  YOUR  ORGANIZATION  A  PRIVATE  SECTOR 
EMPLOYER  OR  A  PUBUC  OR  COMMUNITY  SERVICE 
EMPLOYER?  Indicate  whether  your  organization  is  a 
private  sector  employer  or  a  public  or  community 
service  employer. 


11.  TYPES  AND  LOCATIONS  OF  POSITIONS  IN 
0R6AMZAT10N  UKaV  TO  BE  AVAILABLE.  Briefly 
describe  the  positions  and  the  location  of  the 
positions  which  will  be  made  available  to  the  job 
seekers 

12.  PROCEDURES  FOR  APPLYING  FOR  AVAILABLE 
POSITIONS.  Briefly  describe  how  the  applicant 
should  apply  for  available  positions. 

13a.  SIZE  OF  ORGANIZATION.  Briefly  describe  size 
(number  of  personnel,  branch  offices,  etc.)  of  your 
organization.  i 

13b.  MAJOR  FUNCTION/BUSINESS  ACTIVITY  OF 
ORGANIZATION.  Provide  your  organization's 
primary  functions/business  activity. 

14a.  IS  YOUR  ORGANIZATION  INVOLVED  IN: 
Indicate  if  positions  you  arc  offering  are  in 
Placement  Services,  Direct  Marketing,  Multi-level 
Marketing,  or  a  Business  Opportunity  as  in  a 
FrarKhise.  If  none  of  the  above  applies,  check  none 
of  the  above. 

14b.  ARE  YOUR  POSrnON(S):  Indicate  if  the  salary 

paid  on  these  positions  is  commission  only,  salary 
only,  or  commission  and  salary  combined. 

.14c    IS  AN  INVESTMENT  OR  FEE  NECESSARY: 

Indicate  if  the  position  will  require  a  monetary 
outlay  by  the  applicant.  If  yes,  how  much  would  it 
be?  I 

15.  AGREEMENT.  By  signing  the  DD  Form  2581. 
you  are  agreeing  to  use  DORS  and  the  Public 
Service  Personnel  Registry  for  employment  referral 
purposes  oiVy,/^r>d>AII  neither  release  this  data  to 
anyone  for  any  other  purpose  nor  charge  the 
individual  f  >r  efl^loyment  referral.  You  further 
agree  that  yc  u  will  not  use  individual  data  to 
promote  bi  ur  ess  opportunities,  such  as  franchise 
or  direct  ormutti-level  marketing  operations;  but, 
instead  will  promote  business  opportunities  on  the 
applicable  section  of  the  TBB.  i 

Please  make  certain  that  all  items  above  have  been 
completed  in  their  entirety.  Sign  and  date  the  form 
in  items  16  and  17. 


I^RI 


MAIL  OR  FAX  THE  COMPLETED  ^RM  T<  i 

Operation  Transition  D  ADC 
99  Pacific  Street,  Suit  (  1 55A 
Monterey,  CA  93940  24  S3 
FAX:  (408)  656-2 13^^—^ 
Telephone:  800-727-3677 


n 


DD  Form  2581,  930819  Draft  (BACK) 
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PtMlC  AMD  COMMUNITY  SUVtCE  ORGANIZATION  VAUDATION 


form  Approved 
OMB  No.  0704-0324 
e*f>irvs 


r  PtIASt  DO  NOT  RETURN  tOOR  COMPtETfO  FORM  TO  tITHtR  OF  TM€SI  ADD«£SS£S  ABOVt 

RITURM  C0M)>1.£TID  FORM  TO    OMDC,  ATTN;  OPtRATION  TRANSITION.  •0X100.  FORT  QUO,  CA.  S3W<100      


1.  NAME  Of  ORGAMIATIOM 


-I.  POINT  or  CONTACT  FOR  ORGANIZATION 


2    ADDRESS  Of  ORGANUATION    (indudt  Ap^rXmtnt  Numoer  tnd 
9-digit  ZIP  Cotie) 


V  MMMARV  StRVKt  CATIGOI  V  (  ESI 


a.  ELOMEMTARY.  SECO»  O*  tY 


b.  SUPPORT  Of  ELEMUOAW.  Si 


A.  TELEPHONf  NUMBER  FOR  POIWT  OF  CONTACT  (icKlude  Ana  Codf) 


•    HOME  NUMBER 


h.  WORK  NUMBER 


STSECOMOARV  SCHOOL  TEACMMM  OR  SCHOOL  AOMINtSTRATIOM 


ART,  OR  POSTSECOWDART  SCHOOL  TEACHING  OR  SCHOOL  ADMINISTRATION 


c  SOCUU.SER¥iaS 


f.  PUMXMOusaw 


L  EMERGENCY  MANAGEMENT 


4.  PUeUC  MtALTH  CAKE 


«.pu«ucsAFrrr 


i.  ENVmOtlMCNT 


•.  LAW  ENf  ORCEMENt 


h.  CO*tSERVATION 


k.  JOB  TRAINING 


ft.  AS  A  PRWUR*  fU«lCnOI*.I>OES  YOU*  0H«AJttZAIIOI»  PftOVOtSERVKES  IN  CATCCOWES  OTMf  R  IMAM 
THESE  USTED  ABOVf>  W  YIS,  BWEav  OCSOUBE  THESE  MAJOMVnCPONS. 


TCS 


NO 


7.  TYPE  Of  SEMia 


a.  PUeuC  (FtKMral,  $t*te,  or  LoctI  Covtrnmtnt  ■  go  to  Htm  8) 


kk  COMMUNITY  (Non-profit  Org»f}a*tton  or  JkBOdstion- 90  to  mm  9) 


t.  PUBIK  SERVKE  NCAOQUAKTEM  A6CNCY 


ORGAWZAnOM  NAME  AND  ADOIUSS  (Indvdt  9-0^  ZmCodti 


h.  MCAOQUAJITEitS  POINT  Of  CONTACT  ANO  POSITION 


TT 


C  TiLEPHONENI  IMtESJORPOWT  Of  CONTACT  (indudeA^M  Code) 


~=^ 


in 


.  COMMUNITY /NON^tOfiTOMANtZATiON  . 

IMPORTANT:  Pt««M  Mtadi «  C^y  «f  th«  WS  LMMr  It  OHmrninattom  indkatm^  your  orjanrtation  hat  r«<«iv«d  mS  SOKQ  (3)  UH-txt«n(tt 
(Utut.  Aho  induda  a  copy  tH  your  orgaaixation't  annual  report,  mission  sutcmcnt.  or  othor  documentation  of  your  or^anixation's 
function.  Indicate  tetowtf  your  OTfanizationkaffKattdvHeitlMtlnitad  Way.  ConUinod  federal  Campaign  or  some  otimnon.proflt 

asfodation. 


a.  AffUAH  NAME  ANOAOOMSS  findud*  9<«V>CPCMa) 


*.  Af  FMJATE  POINT  Of  CONTACT  ANO  POSITION 


c  TELEPHONE  NUMBER  fO«  POINT  Of  CONTACT  flndyde  A/«a  CodeJ 


-n 


10.    AGREEMENT 

I  MBderttand  this  form  previdea  mformatien  to  l»elp  the  Department  of  Defense  ertahish  a  P»d*c  and  Community  Senh^ 
reoistry  which  wm  be  acaesaiWa  to  departing  Service  members.  I  also  understand  certain  individuals  may  receive  addit  on  tl  entitlements 
based  an  the  Information  as  specified  in  PuHk  Law  t02-a4.   I  certify  the  information  provided  h  true,  accuratej  a jd  complete.   1 
acknowledge  that  any  fshestateiMNt  may  be  punishable  pursuant  to  Title  II  U.S.C  Section  1001. 


PV 


I.  NAME  AND  TfTU  Of  EMPLOYEE  (PItSM  pnnt  or  type;     b.  SIGNATURE  Of  EMPLOYEE 


>0  Fonn  2St1-1.  930927  Draft 


c  DATE  Of  SIGNATURE 
(YYMMOOi 
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INSTRUCTIONS  FOR  COMPLETING  00  FORM  2S81-1 


lects  information  to  be  used  to  certify  an 
the  Public  and  Community  Service 
'siry  under  the  provisions  of  Section 
102-484. 


;  se/vjCe  organizations  are  defined  as  federal, 
vemmental  entities. 

Community  service  organizations  are  non-profit 
organizations  or  associations  which  provide  or  coordinate 
the  delivery  of  services  in  the  public  interest. 
Organizations  affiliated  with  the  United  Way  of 
Combined  Federal  Campaign  presumptively  qualify  as 
community  service  organization. 


Organizations  involved  .in  th« 
will  not  be  considered  public  or  cpmi 


>llowing  activities 
'  lity  organizations: 


lion;  and 


(1)  Business  orgahiK  d  yr j 

(2)  Labor  union; 

(3)  Partisan  politicaUor^ni^ 

(4)  Organization  engaged  in  religious  activities, 
unless  such  activities  are  unrelated  to 
reli^ous  instruction,  worship  services,  or 
anyTorm  of  proselytization. 

Public  Law  102-484  also  provides  that  certain 
member  of  the  military  services  retiring  early  from 
active  duty  receive  additional  military  retirement  credits 
by  working  in  public  or  community  service 
organizations.  To  receive  this  credit,  the  retiree's 
employing  organization  must  be  on  the  Public  and 
Community  Service  Organization  Registry  and  have  a 
its  primary  function(sT  one  or  more  of  the  followin 
categories  of  public  or  community  service:  ' 

a.  Elementary,  secondarv,  or  postsecon 
school  teaching  or  school  administr' 
(Teacher). 

b.  Support  of  elementary,  secondary, 
postsecondary  school  teaching  or  school 
administration  (Librarian). 


c. 

Social  services 

d. 

Public  health  care 

e. 

Law  enforcement 

f. 

Public  housing 

g 

Public  safety 

h. 

Conservation 

i. 

Emergency  management 

J 

Environment 

k. 

Job  training 

ALL  ITEMS  MUST  BE  COMPLETED 

1.  NAME  OF  ORGANIZATION.  Print  or  type  the  name  of 
your  organization.  Please  be  specific.  For  example,  if  the 
police  department  of  the  city  of  Oakdale  is  registering, 
use  Oakdale  Police  Department  as  the  organization 
instead  of  the  City  of  Oakdale. 

2.  ADDRESS  OF  ORGANIZATION.  Enter  the  address  of 
your  organization  exactly  as  you  would  like  it  to  appear 
on  information  mailed  tb  you.  Please  avoid  P.O.  Box 
when  possible. 


3.  POINT  OF  CONTACT  FOR  ORGANIZATION.  Provide 
the  name  and  job  title  of  a  person  who  can  answer 
specific  questions  about  the  organization. 

4.  TELEPHONE  NUMBER  FOR  POINT  OF  CONTACT  . 
Enter  the  area  code  and  telephone  number  for  the 
point  of  contact  Please  enter  a  direct  line  or  voice 
mail  extension  if  available. 

5.  PRIMARY  SERVICE  CATEGORY  (lES).  Select  the 
category  that  represents  the  core  mission  of  your 
organization  or  oepartment.  If  you  provide  primary 
services  in  two  or  more  of  the  categories,  select  au 
applicable  categories.  As  discussed  above,  the 
organization's  primary  functions  must  be  in  one  or 
more  of  the  listed  categories  (5a  -  5k)  for  a  military 
retiree  to  be  eligible  for  additional  retirement  credit 

6.  ORGANIZATION  FUNCTIONS.   If  your  organization 

Erovides  primary  services  in  categories  other  than  5a- 
k  function(s). 

7.  TYPE  OF  SERVICE.  Indicate  whether  your 
organization  provides  public  or  community  service  by 
checking  the  appropriate  block.  Public  service  refers 
to  federal,  state,  local  government  organizations  or 
agencies.  Community  service  refers  to  certified 
nonprofit  organizations  or  associations. 

8.  PUBUC  SERVICE  HEADQUARTERS  AGENCY.  If 
public  service,  provide  the  name  and  address  of  the 
organization,  il  any,  to  which  your  organization 
reports.  Inciude  the  name,  job  title,  and  telephone 
number  of  a  person  who  can  answer  specific  questions 

bout  headquarters  organization. 


00  Form  2S81-1.  930927  Draft  (BACK) 
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9\  COMMUNITY  /  NON-PROFIT  ORGANIZATION.  If  a 
oVmunity  service  organization,  attach  copy  of  the 
Letter  of  Determination  indicating  that  your 
ization  has  received  IRS  501  (C)  Oftax-exempt 
status.  A  communitv  service  organization  will  NOT 
be  validated  without  the  Letter  of  Determination. 
Also  iiKlude  a  copy  of  your  organization's  annual 
report  or  mission  statement  or  attach  other 
documentation  about  your  organization's  functions. 

Provide  the  name  and  address  of  the 
organization,  if  any.  to  which  your  organization 
reports  or  with  which  it  is  affiliated.  Provide  the 
name,  job  title,  awrf  telephane  number  of  a  person  who 
can  answer  specif  c  <  uestioKs  about  the  headquarters 
affiliate.  * 

10.  AGREEMENT  <  Jo^pletion  of  this  action  of  the 
form  attests  to  ;h  >  information's  accuracy  and 
completeness.  Mall  or  fax  the  completed  form  to; 

DMDC 

ATTN:  OPERATION  TRANSITION 

Box  100 

FtOrd,CA  93941-0100 

FAX:  (408)656-2132 

Please  call   the   Department  of  Defense's 
Operation  Transition  Help  Desk  at  1-800-727-3677 
between  the  hours  of  6  AM  and  6  PM 
you  have  questions  or  need  assistance 


Community  service  organizations 
to  attach   a  copy   oT  your   IRS    L 
Determination  and  an  annual  report 
statement  ^ 


O" 


5t 


Rpniember 
er   of 

itiission 
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Public  Information  Conection 
Requirement  Submitted  to  0MB  for 
Review 

ACTION:  Notice. 

The  Depaitinent  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title:  DoD  FAR  Supplement,  Part  209. 
Contractor  Qualifications,  and  Related 
Clause  at  252.209. 

Type  of  request:  New  collection. 

Number  of  respondents:  21- 

Responses  per  respondent:  1. 

Annual  responses:  21. 

Average  burden  per  response:  40 
hours. 

Annual  burden  hours:  840. 

Needs  and  uses:  The  Oeianse  FAS 
Supplement.  Part  209.  prescribes 
policies  and  procedures  for,  among 
other  things,  avoiding  organizational 
conflicts  of  interest.  The  information 
collected  by  this  reqtdrement  will  be 
used  by  the  Government  to  determine  if 
an  actual  or  potential  conflict  of  interest 
exists,  and  to  determine  the  best  course 
of  action  to  avoid  or  mitigate  such  a 
conflict. 

Affected  public:  Businesses  of  othw 
for-profit,  Non-profit  institiitioDS,  and 
Small  businesses  or  nganizations. 

Frequency:  On  occasion. 

Respondent's  obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  desk  officer  Mr.  Peter  N.  Weiss. 

Written  commeots  and 
recommendations  on  the  proposed 
information  coUectioo  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget.  Desk.  Officer  for  DoD.  room 
3235.  New  Executive  Office  Building. 
Washington,  DC  20S03. 

DOD  clearance  officer.  Mr.  William  P. 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 
Jefferson  Daris  Highway,  suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  October  13. 1993. 
Patricia  L.  ToppingB. 

Alternate  OSD  FederdS  Begister  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc  93-2SS3S  Filed  10-18-93:  8:45  ami 
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PuMic  Information  CoNectkNi 
Requirement  SutMnitted  to  OMB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 


following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C, 
chapter  35). 

Title,  applicable  forms,  and  OMB 
control  number:  DoD  FAR  Supplement. 
Part  242,  Contract  Administration,  and 
Related  Qauses  at  252.242;  DD  Forms 
375, 375C  and  1659;  OMB  Control 
Number  0704-0250. 

Type  of  request:  Revision. 

Number  <^  respondents:  154.550. 

Responses  per  respondent:  1.3. 

Annval  responses:  199,500. 

Average  burden  per  response:  3.3 
hours. 

Annual  btinfen  hotin  (Including 
recordkeeping):  676.500. 

Needs  and  uses:  The  informatioo 
collected  hereby  is  used  by  contract 
administration  offices  to  determine 
contractor  progress,  identify  factors 
delaying  performance,  the 
reasonableness  of  insurance/pension 
costs  in  Government  contracts,  end 
whether  contractors'  disclosed  Material 
Management  and  Accotmting  Systems 
conform  to  DoD  standards;  «ad  by 
contract  administration  offices  and 
transportation  officers  in  providing 
Govenuneat  bills  of  lading  to 
contractors. 

/tyjRpcted  poUfc:  Businesses  of  oAher 
for-profit.  Non-profit  institutions,  and 
Small  businesses  or  organizations. 

FreguencTT  On  occasion. 

Respondent's  obiigption:  Required  to 
obtain  or  retain  a  benefit 

OAiB  desJc  o^^rcer:  Mr.  Peter  N.  Weiss. 

Written  conmwnts  and 
recominendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget.  Desk  Officer  for  DoD,  room 
3235,  New  Executive  Office  Building. 
Washington.  DC  20503. 

DoD  clearance  officer:  Mr.  William  P. 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR.  1215 
JefEerson  Davis  Highway,  suite  1204. 
Arlington.  VA  22202-4302. 

Dated:  October  13, 1993. 
Patrida  L.  Ta|i|Haga. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doa  93-25536  Filed  10-18-93;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  Noa.  84.044  and  64.068] 

Talent  Search  and  Educallonai 
Opportunity  Centers  Programs;  Notice 
of  Technical  Assistance  Worlishops 

SUMMARY:  The  Department  of  Education 
will  conduct  10  technical  assistance 
workshops  for  the  Talent  Search  and 
Edticationai  Opportunity  Center 
Programs.  At  these  workshops. 
Department  of  Education  staff  will  assist 
prospective  applicants  in  developing 
proposals  and  will  provide  budget 
information  regarding  these  programs. 
The  technical  assistance  woncs^>ps  will 
be  held  as  follows: 

October  25. 1993. 8:30  ajii.-4  p.m. 

Mania  Bro%yaCc^lflge,  Atlanta 
UniTersity  Center.  Robert  W. 
Woodruff.  Library.  Exhibition  Hall- 
Upper  Level.  Ill  lames  P.  Brawley 
Dr..  SW..  Atlanta.  Georgia  30314. 
Contact  Marvin  King.  (404j  220- 
03»4. 

October  25. 1993. 8:30  a.ra.-4  pjn. 

University  of  Qiicago.  Ida  Noyes  Hall. 
East  Lounge— 2nd  Floor.  1212  East 
59tfa  Street.  Chicago.  0. 60637. 
Contact:  Deveta  MdCee,  (312)  702- 
8288. 

October  2S,  1993, 8:30  B.m.-4  p.m. 

California  State  University.  5151  State 
Uitiversity  Drive.  Oak  Room,  Los 
Angefes.  CA  90036.  Contact:  Maria 
Godoy,  (213)  343-323& 

October  27. 1093. 8:30  ajn.-4  p.m. 

University  of  Massachusetts,  100 
Morrissey  Blvd.,  Faculty  Qub.  11th 
Floor  Library.  Boston,  MA  02125, 
Contact:  Juditfi  Owens,  (617)  287- 
5840. 

October  27, 1993. 6:30  a.m.-4  p.m. 

Penn  Valley  Cmmmmity  College,  3201 
Southwest  Traffic  Way.  Campus 
Center,  Rm.  503,  Kansas  City,  MO 
64111.  Contact:  Melaoie  Bailey,  (816) 
759-4400. 

Oct<4}er  27. 1993, 8:30  a.m.-4  p.m. 

Portland  State  University,  Smith  Center. 
Rm.  294  &  296.  Portland,  OR  97207. 
Contact:  Peggy  Adams.  (503)  725- 
4010. 

October  29, 1993,  8:30  a.m.-4  pjn. 

John  Jay  College  of  Criminal  Justice,  899 
10th  Avenue.  Rm.  630T.  New  York. 
NY  10019,  Contact:  Marie  Conti,  (212) 
237-8275. 

October  29, 1993. 8:30  ajn.-4  pjn. 

University  of  New  Orleans,  Lakefiront. 
2000  Lakeshore  Drive.  University 
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Center.  Rm.  211 A  k  21  IB.  New 
Orleans.  LA  70148,  Contact:  Dave 
Shroyer,  (504)  286-6289, 

October  29, 1993. 8:30  a.m.-4  p.m. 

Metropolitan  State  College  of  Denver. 
1006  11th  Street.  Student  Center.  Rm. 
330A  &  330B.  Denver.  CO  80204. 
Contact:  Chuck  Maldonado.  (303) 
556-2812. 

November  3, 1993, 9  a.m.-4:30  pjn. 

Wilbur  J.  Cohen  Federal  Building, 
Auditorium,  330  Independence 
Avenue  SW.,  Washington,  DC  20202, 
Contact:  EOB  Staff,  (202)  708-4804. 
FOR  FURTHER  MFORMATION  CONTACT: 
Prince  O.  Teal,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW., 
room  5065,  Washington.  DC  20202- 
5249.  Telephone:  (202)  708-4804. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-80O-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

Dated:  October  14, 1993. 
David  A.  Longanecker. 
Assistant  Secretary  for  Postsecondary 
Education. 
(FR  Doc  93-25645  Filed  10-18-93:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Noe.  ER03-M3-000.  et  aL] 

The  Montana  Power  Co^  et  al.;  Electric 
Rate,  Small  Power  Production,  and 
Interlocking  Directorate  Filings 

October  7, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  The  Montana  Power  Ccmipany 

(Docket  No.  ER93-972-000] 

Take  notice  that  on  September  30, 
1993,  the  Montana  Power  Company 
(Montana)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.3  a  Supplement 
to  the  Transmission  Agreement  (Colstrip 
Project)  dated  April  17, 1981  and 
executed  by  the  United  States  of 
America,  Department  of  Energy  acting 
by  and  through  the  Bonneville  Power 
Administration  and  the  Montana 
Intertie  Users.  Certificates  of 
Concurrence  bom  Puget  Sound  Power  & 
Light  Company  and  The  Washington 
Water  Power  Company  are  included 
within  the  filing.  Montana  requests  that 
the  Commission  grant  a  waiver  of  the 


60-day  prior  notice  requirement 
pursuant  to  18  CFR  35.11. 

Montana  states  that  the  Agreement 
relates  to  the  exchange  of  transmission 
services  by  Bonneville  and  the  Montana 
Intertie  Users  and  the  supplement 
relates  to  revisions  proposed  by 
Bonneville  to  Exhibits  D  and  G  to  the 
Agreement.  Copies  of  the  filing  were 
served  upon  the  Bonneville  Power 
Administration,  PacifiCorp,  Portland 
General  Electric  Company,  Puget  Sound 
Power  &  Light  Company  and  The 
Washington  Water  Power  Company. 

Cktmment  date:  October  20, 1993,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

2.  Metropolitan  Edison  Company 

[Docket  Na  ER93-718-000I 

Take  notice  that  on  September  17, 
1993,  Metropohtan  Edison  Company 
(Met-Ed)  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  October  20, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Central  Power  and  Light  Company 

[Docket  Na  ER93-828-0001 

Take  notice  that  onSeptember  30, 
1993,  Central  Power  and  Light  Company 
(CPL)  filed  additional  information  in 
response  to  a  Commission  Staff  inquiry 
regarding  the  Capacity  Sales  Agreement 
between  CPL  and  Southwestern  Electric 
Service  Company  (SESCO)  filed  in  this 
docket  on  July  29, 1993. 

A  copy  of  the  filing  was  served  on 
SESOO.  the  Public  Utilities  Commission 
of  Texas  and  all  parties  in  Docket  No. 
ER93-82&-000. 

Comment  date:  October  20, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Portland  General  Electric  Company 

(Docket  Na  ER93-988-000] 

Take  notice  that  on  September  30, 
1993,  Portland  General  Electric 
Company  (PGE)  tendered  for  filing  a 
Certificate  of  Concurrence  with 
Montana  Power  Company's  Filing  of 
Revisions  to  Exhibits  D  and  G  to 
Bonneville  Power  Administration 
Contract  Nos.  DEOM579-eBP90210 
(Montana  Intertie).  Copies  of  this 
agreement  have  been  served  on  the 
parties  included  in  the  distribution  list 
defined  in  the  filing  letter. 

Comment  date:  October  20, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  Public  Senrice  Electric  and  Gas 
Compaoy 

(Docket  No.  ER93-845-0001 

Take  notice  that  Public  Service 
Electric  and  Gas  Company  (PSE&G)  of 
Newark,  New  Jersey,  on  behalf  of  itself 
and  Baltimore  Gas  and  Electric 
Company  (BG&E)  of  Baltimore, 
Maryland,  on  September  30, 1993, 
tendered  for  filing  a  First  Supplement  to 
an  agreement  for  the  sale,  purchase, 
and/or  exchange  of  Pennsylvania-New 
Jersey-Maryland  Interconnection  (PJM) 
Installed  Capacity  Credits.  In  response 
to  discussions  with  Commission  Staff, 
PSE&G  submiU  the  First  Supplement  to 
the  Agreement  which  quantifies  the 
price  caps  for  the  sale,  purchase,  and/ 
or  exchange  of  PJM  Installed  Capacity 
Credits.  T^e  initial  filing  made  reference 
to  the  price  caps  as  those  set  forth  in 
Schedule  4.01,  or  successor  schedules, 
of  the  PJM  Agreement. 

Copies  of  the  fiUng  have  been  served 
upon  BG&E  and  interested  state 
commissions. 

Comment  date:  October  20, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Southwestern  Public  Service 
Company 

[Docket  No.  ER93-981-000] 

Take  notice  that  Southwestern  Public 
Service  Company  (Southwestern)  on 
September  30, 1993,  tendered  for  filing 
a  proposed  supplement  to  its  rate 
schedule  for  service  to  Cap  Rock 
Electric  Cooperative,  Inc.  (Cap  Rock). 

The  propc»ed  supplement  contains  an 
agreement  between  Southwestern  and 
Cap  Rock  in  connection  with 
Southwestem's  guarantee  of  certain 
financing  obtained  by  Cap  Rock  and 
provides  an  arrangement  for  Cap  Rock 
to  repay  the  financing.  The  financing 
will  be  used  by  Cap  Rock  to  construct 
additional  transmission  facilities  on  its 
system  to  increase  its  reliabiUty  and  to 
facilitate  purchases  of  full-requirements 
wholesale  power  and  energy  from 
Southwestern. 

Comment  date:  October  20, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Pennsylvania  Electric  Company 

[Docket  No.  ER93-984-000) 

Take  notice  that  on  September  30, 
1993,  Pennsylvania  Electric  Company 
(Penelec)  tendered  for  filing  pursuant  to 
Rule  205  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.205)  a  proposed  Wheeling  and 
Supplemental  Power  Agreement  with 
the  Borough  of  Seaside  Heights,  New 
Jersey.  Under  such  Agreement,  Penelec 
proposes  to  provide  supplemental 
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power  service  to  Seaside  Heights 
through  a  dehvery  point  in  New  Jersey 
which  is  now  being  provided  with 
supplemental  power  service  by 
Penelec's  affiliate.  Jersey  Central  Power 
&  Light  Company  (JCP&L). 

The  rates  proposed  to  be  charged  by 
Penelec  for  such  supplemental  power 
service  to  such  delivery  point  for 
Seaside  Heights  will  be  essentially 
similar  to  the  rates  charged  by  Penelec 
to  Allegheny  Electric  Cooperative.  Inc. 
(Allegheny)  for  supplemental  power 
service  to  the  approximately  158 
delivery  points  of  Allegheny's  member 
cooperatives  now  served  by  Penelec. 
after  excluding  from  such  Penelec  rates 
the  transmission  component  thereof. 
These  rates  are  also  essentially  similar 
to  those  employed  by  Penelec.    - 
beginning  July  29, 1993.  for  service  to 
Allegheny's  member  cooperatives 
through  16  additional  delivery  points  in 
Pennsylvania  and  one  additional 
delivery  point  in  New  Jersey  in 
accordance  with  a  rate  schedule  that 
became  effective  July  29. 1993  (FERC 
Letter  Order,  dated  July  23.  1993, 
Docket  No.  ER93-669-000). 

The  transmission  service  to  deliver 
such  Penelec  supplemental  power  to 
Seaside  Heights  will  be  provided  by 
JCP&L.  After  the  adjustment  necessary 
to  reflect  the  difference  between 
delivery  at  primary  distribution  voltage 
as  opposed  to  delivery  at  transmission 
voltage,  the  rate  charged  by  JCP&L  to 
deliver  such  supplemental  power  to 
Seaside  Heights  will  be  comparable  to 
the  rate  now  charged  by  JCP&L  to 
deliver  Penelec  supplemental  power 
service  to  Allegheny's  New  Jersey 
member.  Sussex  Rural  Electric 
Cooperative.  Inc. 

Copies  of  the  filing  have  been  served 
on  Seaside  Heights. 

Comment  date:  October  20, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Pacific  Gas  and  Electric  Company 

IDocket  No.  ER93-987-000I 

Take  notice  that  on  September  30, 
1993.  Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  two 
agreements  between  PG&E  and  Northern 
California  Power  Agency  (NCPA):  (1)  An 
Operations  and  Maintenance  Agreement 
For  NCPA  Special  Facilities  At  PG&E's 
Bellota  Substation  (O&M  Agreement); 
and  (2)  a  Construction  Agreement  For 
Facilities  At  Bellota  Substation  For 
Interconnection  Of  Collierville-Bellota 
Circuit  #2  (Construction  Agreement). 

The  O&M  Agreement  sets  forth  the 
rate,  terms  and  conditions  under  which 
PG&E  will  operate  and  maintain  the  site 
improvements  and  customer-specific 
facilities  installed  to  provide  the 


interconnection  at  FGftE's  Bellota 
Substation  of  NCPA's  new  transmission 
line.  Under  the  O&M  Agreement.  PG&E 
proposes  to  charge  NCPA  an  annual  rate 
equal  to  the  cost  of  ownership  rate  for 
transmission-level,  customer-financed 
facilities  filed  with  the  California  Public 
Utilities  Commission  (CPUC).  The  cost 
of  ownership  rate  is  expressed  as  an 
annual  percentage  of  the  installed  costs 
of  the  site  improvements  and  special 
facilities. 

The  Construction  Agreement  sets 
forth  the  terms  and  conditions  under 
which  PG&E  will  engineer,  procure, 
construct  and  install  the  sp)ecial 
facilities  to  interconnect  the  second 
Collierville-Bellota  230  kV  transmission 
circuit  at  PG&E's  Bellota  Substation. 

PG&E  has  requested  permission  to  use 
automatic  rate  adjustments  whenever 
the  CPUC  authorizes  a  new  Electric  Rule 
No.  2  Cost  of  Ownership  Rate,  limited 
by  a  cap  of  6.2%  annually. 

Copies  of  this  filing  have  been  served 
upon  NCPA  and  the  CPUC 

Comment  date:  October  20. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Arizona  Public  Service  Company 

(Docket  No.  ER93-986-0001 

Take  notice  that  on  September  30. 
1993,  Arizona  Public  Service  Company 
(APS  or  Company)  tendered  for  filing 
Amendment  No.  1  (Amendment)  to  the 
Transmission  Service  Agreement 
between  APS  and  Department  of  the  Air 
Force  (Air  Force)  (APS-FERC  Rate 
Schedule  No.  162).  This  Amendment 
provides  for  the  firm  transmission  and 
ancillary  services  to  be  furnished  for  the 
purpose  of  transmitting  the  Air  Force's 
allocation  of  capacity  and  energy  from 
the  Salt  Lake  City  Area  Integrated 
Projects  to  Luke  Air  Force  Base. 

APS  requests  waiver  of  the 
Commission's  Notice  Requirements  to 
allow  the  Amendment  to  become 
effective  October  1. 1993. 

Copies  of  this  filing  have  been  served 
on  the  Air  Force  and  the  Arizona 
Corporation  Commission. 

Comment  date:  October  20, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  New  England  Power  Pool 

[Docket  No.  ER93-985-000| 

Take  notice  that  on  September  30, 
1993,  twenty-nine  New  England  Power 
Pool  (NEPOOL)  Participant  systems 
filed  an  amendment  to  the  NEPOOL 
Agreement,  dated  as  of  June  1, 1993. 
(AMENDMENT)  which  changes 
provisions  of  the  NEPOOL  Agreement 
(NEPOOL  FPC  No.  2),  dated  as  of 
September  1. 1971.  (as  previously 


amended  by  twenty-nine  amendments, 
the  most  recent  dated  May  1. 1993). 

The  NEPOOL  Participants  that 
executed  the  AMENDMENT  state  that 
the  AMENDMENT  has  been  adopted  to 
modify  the  planning  provisions  in  the 
NEPOOL  Agreement,  to  provide  new 
categories  of  Pool-Planned  Facilities  and 
Pool-Planned  Purchases,  and  to  change 
the  definition  of  Pool-Plarmed  Unit  to 
refer  only  to  existing  generating  units. 
The  NEPOOL  Participants  further  state 
that  the  AMENDMENT  is  expected  to 
have  the  effect  of  facilitating  use  of 
revenue  bond  financing  by  Participants 
which  are  Massachusetts  municipal 
utilities  and  avoid  future  controversies 
regarding  criteria  for  the  designation  of 
Pool-Planned  units. 

The  NEPOOL  Participants  that 
executed  the  AMENDMENT  request  that 
the  Commission  waive  the  customary 
notice  period  and  permit  the 
AMENDMENT  to  become  effective  as  of 
September  30, 1993. 

Comment  date:  October  20. 1993,  in 
accordance  with  Standard  Paragraph  E 
of  this  notice. 

11.  Conunonwealth  Edison  Company 

(Docket  No.  ER93-777-000| 

'Fake  notice  that  on  October  1. 1993. 
Commonwealth  Edison  Com{>any 
(Edison)  tendered  for  filing 
supplemental  information  relating  to 
Edison's  Transmission  Service  Tariff 
TS-1. 

Copies  of  the  filing  were  served  on  the 
Illinois  Commerce  Commission, 
interested  persons  and  the 
Commission's  staff. 

Comment  date:  October  21, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Monongahela  Poiver  Company 

(Docket  No.  ER93-978-000I 

Take  notice  that  Monongahela  Power 
Company,  on  September  27, 1993, 
tendered  for  filing  proposed  changes  in 
its  FERC  Electric  Tariff,  First  Revised 
Volume  No.  1.  The  proposed  changes 
would  increase  revenues  from 
jurisdictional  sales  and  service  by 
$626,831  based  on  the  twelve-month 
period  ending  December  31, 1994.  The 
proposed  effective  date  for  the  increased 
rates  is  December  1, 1993. 

The  changes  proposed  are  for  the 
purpose  of  recovering  increased  cost 
incurred  by  the  company  and  to  modify, 
update  and  clarify  limguage  in  the 
existing  Tariffs. 

Copies  of  the  filing  were  served  upon 
the  jurisdictional  customers.  Maryland 
Public  Service  Commission. 
Pennsylvania  Public  Utility 
Commission.  Public  Utilities 
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Commission  of  Ohio,  West  Virginia 
Public  Service  Commission,  and 
Virginia  State  Corporation  Commission. 

Comment  date:  October  21. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1$.  Central  Illinois  Public  Service 
Company 

|Docl(et  No.  ER9}-664-000| 

Take  notice  that  on  September  28, 
1903.  Central  lUinois  Public  Service 
Company  (OPS)  tendered  for  Rling  a 
letter  agreement,  dated  September  22, 
1993,  modifying  certain  aspects  of  the 
Supplemental  Agreement  for  the 
purchase  of  power  by  Norris  Electric 
Cooperative  (Norris)  submitted  for  filing 
on  May  24, 1993  in  this  docket  and  the 
underlying  Power  Supply  Agreement 
between  OPS  and  Norris. 

Copies  of  the  filing  were  served  on 
Norris  and  the  Illinois  Commerce 
Commission. 

Comment  date:  October  21, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Boston  Edison  Company 

(Docket  No.  ER93-509-000) 

Take  notice  that  on  September  17, 
1993,  Boston  Edison  Company  tendered 
for  filing  supplemental  information  to 
its  original  filing  submitted  on  March 
30, 1993  in  the  above-mentioned  docket. 

Comment  date:  October  21,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Fhractice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
UiiD.CMlMll. 
Secretary. 

(FR  Doc  93-25529  Piled  10-18-93:  8:45  am] 
MUMQ  COM  STIT-OMi 


[Protect  Na  10695  Indiana] 

Mchlana  Hydro-elactrtc  Power  Corp^ 
Availabiltty  of  Environmental 
Assessment 

October  13, 1993. 

In  accordance  with  the  National 
Environmental  PoUcy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  minor  license  for  the 
proposed  Mishawaka  Project  located  in 
St.  Joseph  County,  Mishawaka,  Indiana, 
and  has  prepared  a  Draft  Environmental 
Assessment  (DEA)  for  the  proposed 
project.  In  the  DEA.  the  Commission's 
staff  has  analyzed  the  potential 
environmental  impacts  of  the  proposed 
project  and  has  concluded  that  approval 
of  the  project,  with  appropriate 
mitigation  or  enhancement  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104  the  Commission's  offices  at 
941  North  Capitol  Street.  NE., 
Washington.  DC  20426. 

Please  submit  any  comments  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426.  Please  affix 
the  project  number  to  all  comments.  For 
further  information,  please  contact 
Allan  E.  Creamer,  Environmental 
Coordinator,  at  (202)-21 9-0365. 
Loi«  D.  Cashell, 
Secretary. 

jFR  Doc  93-25566  Filed  10-18-93;  8:45  ami 
HUMQ  COM  «n7-et-M   ^ 


[Docket  No.  JD94-00026T  New  Mexico-64| 

Department  of  the  Interior,  Bureau  of 
Land  Management;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Denying  Designation  of  Tight 
Formation 

October  13, 1993. 

Take  notice  that  on  October  5, 1993. 
the  United  States  Department  of  the 
Interior.  Bureau  of  Land  Management 
(BLM)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Mesaverde  Group 
Formation  imderlying  certain  lands  in 
the  Jicarilla  Area  of  the  Blanco 
Mesaverde  Pool  in  Rio  Arriba  County, 
New  Mexico,  does  not  qualify  as  a  tight 
formation  under  section  107(b)  of  the 


Natural  Gas  Policy  Act  of  1978.  The  area 
of  application  covers  approximately 
6,488  acres,  89.5%  of  which  are 
administered  by  the  Bureau  of  Land 
Management  and  10.5%  by  the  State  of 
New  Mexico.  The  recommended  area  is 
described  as  follows: 

Township  24  North.  Range  5  West.  NMPM 
Sections  5-6:  Ail 

Township  24  North.  Range  6  West,  NMPM 

Sections  1-2:  All 

Township  25  North.  Range  5  West.  NMPM 

Sections  21-22:  S/2 
Sections  27-28:  All 
Sections  31-32:  All 
Sections  33-34:  N/2 

The  notice  of  determination  contains 
BLM's  findings  that  the  referenced 
portion  of  the  Mesaverde  Croup 
Formation  does  not  meet  the 
requirement!}  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  insp>ection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lok  D.  Cashell. 
Secretory. 
jFR  Doc  93-25563  Filed  10-18-93:  845  ami 

HLLMO  COM  STir-Ot-M 


[Docket  Na  JD94-00029T  OUahom»-651 

State  of  Oklahoma;  NGPA  Notice  of. 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

October  13,  1993. 

Take  notice  that  on  October  4, 1993. 
the  Corporation  Commission  of  the  State 
of  Oklahoma  (Oklahoma)  submitted  the 
above-referenced  notice  of 
determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Hartshorn 
Formation,  underlying  a  portion  of 
Pittsburgh  County.  Oklahoma,  qualifies 
as  a  tight  formation  under  section  107(b) 
of  the  Natural  Gas  Policy  Act  of  1978. 
The  recommended  area  is  described  as 
Sections  2  and  11,  Township  6  North. 
Range  16  East,  and  Section  35, 
Township  7  North,  Range  16  East. 
Pittsburgh  County,  Oklahoma,  and 
contains  both  federal  and  state  leases. 

The  notice  of  determination  also 
contains  Oklahoma's  findings  that  the 
referenced  formation  meets  the 
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requirements  of  the  Commission's 
regulations  set  foith  in  18  CFR  fMUt  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  93-25564  Filed  10-18-93;  8:45  ami 

BiUJNO  COOC  STIT-OI-M 


[Docket  No.  JO94-0003OT  Oklahome^sq 

State  of  OMahoma;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

October  13. 1993. 

Talie  notice  that  on  October  4. 1993. 
the  Corporation  Commission  of  the  State 
of  Oklahoma  (Oklahoma)  submitted  the 
above-referenced  notice  of 
determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Hartshome 
Formation,  underlying  a  portion  of 
Latimer  County,  Oklahoma,  qualifies  as 
a  tight  formation  under  section  107(b)  of 
the  Natural  Gas  Policy  Act  of  1978.  The 
recommended  area  is  described  as 
Sections  8  and  17,  Township  6  North. 
Range  18  East.  Latimer  County. 
Oklahoma,  and  contains  both  federal 
and  state  lands. 

The  notice  of  determination  also 
contains  Oklahoma's  findings  that  the 
referenced  formation  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
LokD.CMiM^ 
Secretary. 

(FR  Doc.  9^-25565  Filed  10-1&-93,  8:45  am) 
MLLMQ  COM  <n7-ev« 
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[Docket  No.  Jt3O4-00025T  T( 


State  of  Tsxas;  NGPA  Notice  of 
Determination  by  Jurlsdictionai 
Agency  Designating  Tight  Formation 

October  13,  1993. 

Take  notice  that  on  October  4. 1993. 
the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Travis  Peak 
Formation.  Teague.  W.  (Travis  Peak) 
Field,  underlying  certain  portions  of 
Freestone  County.  Texas,  qualifies  as  a 
tight  formation  under  section  107(b)  of 
the  Natural  Gas  Policy  Act  of  1978.  The 
designated  area  is  in  Railroad 
Commission  District  No.  5  and  consists 
of  portions  of  the  following  surveys: 

L  HoUman  Survey.  Abstract  13 
W.  Ellioti  Survey.  Abstract  213 
).  Evans  Survey,  Abstract  214 
).  Lawrrenoe  Survey,  Abstract  365 

The  notice  of  determination  also 
contains  Texas*  findings  that  the 
referenced  portion  of  the  Travis  Peak 
meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energv 
Regulatory  Commission,  825  Norm 
Capitol  Street.  NE..  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc  83-25562  Filed  10-18-93: 8:45  am] 

BIUJNO  COOC  SriT-AI-M 

[Docket  Na  CP87-428-00q 

CNQ  Transmission  Corp.;  Report  of 
Refunds 

Octoberl3, 1993 

Take  notice  that  on  Jiuie  14. 1903, 
CNG  Transmission  Corporation  (CNG) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  refund  report  detailing 
a  $287,032.11  refund  made  to  Tennessee 
Gas  Pipeline  Company  on  May  14. 1993. 

CNG  states  the  refund  relates  to 
service  under  its  Rate  Schedule  X-61 
(Norex  Profect)  for  the  period  November 
1. 1990  througji  October  31. 1992.  in 
accordance,  with  the  December  9. 1992 
order  in  CP87-428-005. 

CMC  doesn't  state  if  respective  state 
regulatory  commissions  received  copies 
of  this  report. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
625  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  November  3. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Casliell. 
Secretary. 

(FR  Doc.  93-25560  Filed  10-18-93;  8:45  am) 
eaxMocooi  •nr-evM 


[Docket  No.  ES94-2-0O0I 

Electric  Energy,  Inc.;  Application 

October  13, 1993. 

Take  notice  that  on  October  6. 1993. 
Electric  Energy,  Inc.  (EEI)  filed  an 
application  under  section  204  of  the 
Federal  Power  Act  seeking  authorization 
to  issue  not  more  than  $70  million  of 
Senior  notes  from  time  to  time  over  the 
24  month  period,  with  a  final  maturity 
date  no  later  than  December  31.  2005. 
Also.  EEI  requests  exemption  from  the 
Commission's  competitive  bidding  and 
negotiation  placement  regulations. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  AU  such  motions  or 
protests  should  be  filed  on  or  before 
November  4. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  «vishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.Cad>dl. 
Secntary. 

[FR  Doc  93-25561  Filed  10-18-93: 8:45  amj 
MUMQ  COM  «n*ue«-«i 
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IDoclwl  No.  RP9O-137-<011] 

Wllliston  Basin  btterstats  Pipeline  Ca; 
Report  of  Refunds 

October  13, 1993. 

Talie  notice  that  on  August  30, 1993, 
Williston  Basin  Interstate  Pipeline 
Gjmpany  (Williston  Basin)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
re^d  report  detailing  a  $1,297,492.23 
refund  including  interest  made  to  its 
customers  on  August  12, 1993. 

Williston  Basin  states  that  the  refund 
complies  with  Ordering  Paragraph  (E)  of 
the  Commission's  July  16, 1993  order 
issued  in  Docket  No.  RP90-1 37-008,  et 
al.  Williston  Basin  states  that  the  refund 
is  based  on  amounts  collected  under  its 
vohunetric  talce-or-pay  sxircharge  for  the 
period  July  1. 1990  through  October  31. 
1990,  with  interest  calculated  under  the 
Commission's  regulations  through 
August  12. 1993. 

Williston  Basin  states  the  respective 
state  regulatory  commissions  and 
customers  have  received  copies  of  this 
report. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  October  21, 1993. 
Protests  Mdll  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Loia  D.  Cashell, 
Secretary. 

(FR  Doc  93-25567  Filed  10-1&-93;  8:45  am] 
MUMQCOM  STIT-OI-M 


Office  of  Energy  Research 

Basic  Energy  Sciences  Advisory 
Committee;  Open  Meeting 

Pursuant  to  the  provision  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  86  Stat  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  Basic  Energy  Sciences  Advisory 
Committee  (BESAQ, 

Date  and  time:  htovember  4, 1993 — 8  a.m.- 
S  p.nL;  November  5, 1993 — 8  a.m.-3  pjn. 

Place:  Gaithersburg  Hilton  Hotel,  620  Perry 
Parkway,  Gaithersburg.  Maryland  20877. 

Contact  Iran  L  Thomas,  Department  of 
Energy.  OfBce  of  Basic  Energy  Sciences  (ER- 
10).  Office  of  Energy  Research.  Washington, 
D.C.  20585,  Telephone:  301-903-3081. 


Purpose  of  the  Committee:  To  provide 
advice  on  a  continuing  basis  to  the 
Department  of  Energy  (DOE)  on  the  many 
complex  scientific  and  technical  issues  that 
arise  in  the  planning,  management,  and 
Implementation  of  the  research  program  for 
the  Office  of  Basic  Energy  Sciences  (BBS). 

Tentative  Agenda:  Briefings  and 
discussions  of. 

November  4, 1993 

•  Discussion  of  Charge 

•  BESAC  Report 

•  Status  of  BES  Program  and  Budget 

•  Committee  Schedule  for  the  Year 

•  Status  Reports  by  BES  Subprograms 

•  Public  Conunent  (10  Minute  Rule) 

Novembers,  1993 

•  Assignments  for  BESAC  Tasks 

•  Update  on  Facilities  by  Selected 
Contractors 

•  Update  on  Research  by  Selected 
Contractors 

•  Public  Comment  (10  Minute  Rule) 
Public  Participation:  The  meeting  is  open 

to  the  public.  Written  statements  may  be  filed 
with  the  Committee  either  before  or  after  the 
meeting.  Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to  agenda 
items  should  contact:  Iran  L,.  Thomas  at  the 
address  or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior  to  the 
meeting  and  reasonable  provision  will  be 
made  to  include  the  presentation  on  the 
agenda.  The  Chairperson  of  the  Committee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  focilitate  the  orderly 
conduct  of  business. 

Transcripts:  The  transcript  of  the  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Inforaiation  Public 
Reading  Room,  lE-190,  Forrestal  Building, 
1000  Independence  Avenue,  SW., 
Washington,  DC.  between  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  at  Washington,  DC  on  October  13, 
1993. 

Marda  L.  Monis, 

Deputy  Advisory  Committee  Mar^ogement 
Officer. 

[FR  Doc  93-25667  Filed  10-18-93;  8:45  am] 

MJJNO  COOK  Mse-ei-M 


Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders 
During  the  Week  of  August  9  Through 
August  13, 1993 

During  the  week  of  August  9  through 
August  13, 1993  the  decisions  and 
orders  summarized  below  were  issued 
with  respect  to  applications  for  the 
relief  filed  with  the  Office  of  Hearings 
and  Ap(>eals  of  the  Department  of 
Energy.  The  following  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 


Refund  Applications 

Great  Salt  Lake  Mirxerals  &  Chemicals 
Corporation,  08/16/93.  RF272- 
16370,  RD27 2-16370 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  on  behalf  of  Great  Salt  Lake 
Minerals  &  Chemicals  Corporation  in 
the  crude  oil  special  refund  proceeding 
being  disbursed  by  the  IX)E  under  10 
CF.R.  Part  205,  Subpart  V.  The  DOE 
determined  that  the  refund  claim  was 
meritorious  and  granted  a  refund  of 
$9,428.  In  granting  the  Application,  the 
DOE  determined  that  "Pale  Oil"  was  a 
covered  product  eligible  for  a  refund 
because  it  was  purchased  from  a 
refinery.  The  DOE  also  denied  a  Motion 
for  Discovery  filed  by  a  consortium  of 
29  States  and  two  Territories  (the 
"States")  and  rejected  their  objections  to 
the  claim.  The  DOE  found  that  the 
industry-wide  econometric  data 
submitted  by  the  States  did  not  rebut 
the  presumption  that  the  Applicant  was 
injured  by  the  crude  oil  overcharges. 

Gulf  Oil  Corporation/John  E.  Jones  Oil 
Co.,  Inc.,  08/12/93,  BF30O-434 
The  DOE  considered  an  Application 
for  Refund  filed  on  behalf  of  John  E. 
Jones  Oil  Company,  Inc.  Qones)  by 
Enei^  Refunds,  Inc.  (ERI)  in  the  Gulf 
Oil  Corporation  refund  proceeding. 
Jones,  a  reseller  of  propane,  requested  a 
full  volumetric  refund  of  $18,262.  To 
receive  a  refund  at  that  level,  Jones  was 
required  to  demonstrate  injury.  In  order 
to  make  this  showing,  ERI,  on  Jones' 
behalf,  suppUed  data  regarding  Jones' 
bank  and  other  evidence  purporting  to 
demonstrate  that  Jones  was  unable  to 
pass  through  Gulf  overcharges.  After 
reviewring  the  data,  the  DOE  found  that 
it  was  insufficient.  In  particular,  the 
DOE  pointed  out  that  ERI  filed 
numerous  submissions  purporting  to 
correct  earlier  erroneous  filings.  'The 
DOE  found  these  numerous  corrections 
indicated  that  ERI  had  not  compiled  the 
refund  application  carefully  and 
concluded  that  it  could  not  rely  on  the 
injury  showing  as  submitted.  The  DOE 
also  pointed  out  that  even  ERI's  latest 
submissions  had  obvious  mathematical 
and  computer  errors.  Because  of  the 
overall  unpersuasive  record,  the  DOE 
found  that  Jones  had  not  demonstrated 
that  it  had  actually  incurred  an  injury  at 
the  full  volumetric  level.  However,  the 
DOE  concluded  that  since  the  evidence 
submitted  did  not  show  that  Jones  was 
not  injured  by  the  alleged  Gulf 
overcharges.  Jones  should  receive  a 
refund  at  the  presumptive  level. 
Accordingly,  Jones  received  a  refund  of 
40  percent  of  its  volumetric  refund, 
$7,305,  plus  interest  of  $5,479. 
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Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 


Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 


Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Aberdeen  School  Dist  et  al  

Atlantic  Richfield  Company/Rod  Hall's  Arco 

Gty  of  East  Liansing  ~ 

City  of  Somerville  ot  al  — 

Corrugated  Container  Coq).  e<  al ~-. 

Gilbert  A.  Castillo  et  al 

Glasscock  Trucking  Co  _ 

Glasscock  Trucking  Co 

Gulf  Oil  Corporation/ Auchter  Co.  et  al 
Gulf  Oil  Corporatioo/Qty  of  Ithaca  et  al 


Gulf  Oil  CoriMration/Lamarque  Ind.  School  District  et  al 
Gulf  Oil  Corporatioa/V4elton  ft  Son  et  al 
Gulf  Oil  Corporation/Peach  County  et  al 
Gulf  Oil  Corporation/D-Totem  #8  et  al  ... 
Gulf  Oil  Corporation/Williain  Milsoo  Go 

Cul£/Ed  Kowes  Gulf  et  al  

lefferson  County.  Nebraska  et  al  — 

Lauderdale  County  et  al 

Texaco  Inc/Archie's  Texaco  et  al 

Texaco  Inc./ Arthur  Kelley's  Texaco  #2  ._ 

Texaco  Jnc/Dameron's  Texaco 

Texaco  Inc./Haleyville  Texaco  et  al  ._ 

Texaco  incTRovira's  Texaco  et  al  

YJE.  Hall,  lac  


RF272-«1859 
RF304-14337 
RF272-87028 
RF272-93746 
RF272-90008 
RF272-909M 
RF272-9454« 
RF272-9459« 
RFM)0-21000 
RF300-20803 
RF300- 20600 
RF30O-16724 
RF30O-20701 
RF300-16043 
RF300-18736 
RF300-20355 
RF272-e5267 
RF272-87028 
RF321-142B4 
RP321-19834 
RF321-1M35 
RF321-10893 
RF321-10952 
RF272-65744 


08/12/93 
08/lt/93 
08/12/93 
08/11/93 
08/12/93 
08/11/93 
06/10/93 

06/11/93 
08/10/93 
08/10/93 
08/11/93 
08/10/93 
08/11/93 
08/10/93 
08/12/93 
08/11/93 
08/12/93 
08/12/93 
08/12/93 
06/12/93 
08/13/93 
08/12/93 
08/13/93 


Disxnissab 

The  following  submissions  wei« 
dismissed: 


Name 

Case  Ma 

Bud  Fox  Texaco  »l  

RF321-12072 

Burteson            trvtependent 

RF272-83522 

Sctooi  District. 

CA.  Fleuront  Fuel  Co 

RF321-12070 

CityotBuddey  

RF272-83688 

City  of  Desoto  ...    

RF272-e3345 

City  of  FranWnton 

Rf272-83369 

City  of  Ft  Bragg _ 

RF272-83489 

Dunes  Ceoter  Service.  Inc  ... 

RF321-16916 

Etowah  County 

RF272-e7039 

Famrty  Rec  Carter 

RF30O-14617 

Gm  Metal  Products.  Inc  ._ 

RF272-66449 

Green6eid-Cenlral    Conwnu- 

RF272-«7380 

mty  School 

Jenkjns  County  School  Dis- 

RF272-87387 

tricL 

John  Cupp^  Service  Station 

RF321-t8950 

Oxiord  City  School  District  ... 

RF272-81043 

Red  Bluff  Union  High  

RF272-87486 

SlideU    Independent   Sdwd 

RF272-e7444 

District 

Southeastern  Fit>e(t>oard.  Inc 

RF272-65748 

Tallahatchie  County  School 

RF272-83322 

District 

Town  of  Stoneham  _ 

RF272^83482 

Wanammgo  School  District .. 

RF272-87924 

Whiteside  County _ 

RF272-87450 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.  except 
federal  holidays.  They  are  also  available 


in  Energy  Management:  Federal  Energy 
Guidelines,  a  ctMnmerdally  published 
loose  leaf  reporter  system. 

Dated:  October  13. 1993. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals, 
IFR  Doc  93-2S666  Piled  10-16-93: 8:45  am] 

■ILUNO  COM  •480-01-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-47M-11 

Public  Water  System  Supervision 
Program  Revision  for  ttte  State  of 

Minnesota 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice. 

SUMMARY:  Public  notice  is  hereby  given 
in  accordance  with  the  provisions  of 
section  1413  of  the  Safe  Drinking  Water 
Act.  as  amended.  42  U.S.C  300f  ef  seq.. 
and  40  CFR  part  142.  subpart  B.  the 
National  Primary  Drinldng  Water 
Regulations  (NPDWR).  that  the  State  of 
Minnesota  is  revising  its  Public  Water 
System  Supervision  (PWSS)  primacy 
program.  The  Minnesota  Department  of 
Health  (MDH).  has  adopted:  (1)  Drinking 
water  regulations  for  total  coliform  that 
correspond  to  the  NPDWR  for  total 
coliform  promulgated  by  the  U.S. 
Environmental  Protection  Agency  (U.S. 
EPA)  on  June  29. 1989.  (54  FR  27544- 
27568);  and  (2)  drinking  water 
regulations  for  the  treatment  of  surface 


water  that  correspond  to  the  NPDWR  for 
Surface  Water  Treatment  promulgated 
by  the  U.S.  EPA  on  June  29. 1989.  (54 
FR  27486-27541).  The  U.S.  EPA  has 
completed  its  review  of  Minnesota's 
PWSS  primacy  program  revision. 

The  U.S.  EPA  has  determined  that  the 
current  Minnesota  Surface  Water 
Treatment  and  Total  Coliform  rule 
revisions  substantially  meet  the 
requirements  of  the  Federal  rules. 
However,  there  are  several  changes  that 
need  to  be  made  before  the  U.S.  EPA 
can  grant  approval.  The  necessary 
changes  have  been  documented  in  a 
Memorandum  of  Agreement  (MOA) 
between  the  U.S.  EPA  and  the  MDH 
(available  at  the  State  and  the  U.S.  EPA 
offices  listed  at  the  end  of  this  notice). 
Minnesota  has  agreed  to  incorporate 
these  changes  into  its  Surface  Water 
Treatment  and  Total  Coliform  rules. 
Minnesota's  revised  Surface  Water 
Treatment  and  Total  Coliform  rules  are 
scheduled  to  become  effective  no  later 
than  April  1. 1994.  Upon  notification 
that  Minnesota's  revised  regulations, 
containing  the  agreed  upon  changes. 
have  become  effective,  the  U.S.  EPA 
will  grant  approval  of  the  Minnesota 
Surface  Water  Treatment  and  Total 
Coliform  rules  without  further 
solicitation  of  public  input. 

All  interested  parties  are  invited  to 
submit  written  comments  on  these 
proposed  determinations,  and  may 
request  a  public  hearing  on  or  before 
November  18. 1993.  If  a  public  hearing 
is  requested  and  granted,  the 
corresponding  determination  shall  not 
become  enective  until  such  time. 
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following  the  hearing,  at  which  the 
Regional  Administrator  issues  an  order 
afBrming  or  rescinding  this  action.  All 
comments  and  requests  for  a  public 
hearing  should  be  addressed  to:  William 
Spaulding  (WD-17I),  U.S. 
Environmental  Protection  Agency, 
Region  5.  77  West  (ack&on  Boulevard. 
Chicago.  Illinois  60604.  If  no  timely  and 
appropriate  request  for  a  bearing  is 
received,  and  the  Regional 
Administrator  does  not  elect  to  hold  a 
hearing  on  his  OMra  motion,  these 
determinations  shall  become  effiective 
November  16. 1993. 

Any  request  for  a  public  hearing  shall 
include  the  foUowing: 

(1)  The  name,  address,  and  teiephone 
number  of  the  individual,  organization, 
or  other  entity  requesting  a  hearing. 

(2)  A  brief  statement  of  the  requesting 
persoo's  interest  in  the  Regional 
Administrator's  determinations  and  of 
information  that  the  requesting  p>erson 
intends  to  submit  at  such  hearing. 

(3)  The  signature  of  the  individual 
making  the  request;  or.  if  the  request  is 
made  on  behalf  of  an  organization  or 
other  entity,  the  signature  of  a 
responsible  offidai  of  the  organizatioo 
or  other  entity. 

Notice  of  any  hearing  shall  be  given 
not  less  than  fifteen  (15)  days  prior  to 
the  time  scheduled  for  the  hearing.  Sucfa 
notice  will  be  made  by  the  Regional 
Administrator  In  the  Federal  g«y^*r 
and  in  newspapers  of  general 
circulation  in  the  State  of  Minnesota.  A 
notice  will  also  be  sent  to  the  person(8) 
requesting  the  bearing  as  well  as  to  the 
State  of  Minnesota.  The  hearing  notice 
will  include  a  statement  of  purpose, 
information  regarding  the  time  and 
location,  and  the  address  and  telephone 
number  where  interested  persons  may 
obtain  further  information.  The  Regi<uial 
Administrator  will  issue  an  order 
affirming  or  rescinding  his 
determination  upon  review  of  the 
hearing  record.  Should  the 
determination  be  affirmed,  it  mil 
become  eflective  as  of  the  date  of  the 
order. 

Please  bring  this  notice  to  the 
attention  of  any  persons  known  by  3rou 
to  have  an  interest  in  these 
determinations. 

All  documents  relating  to  these 
determinations  are  available  for 
inspection  between  the  hours  of  8:30 
a.m.  and  4:30  p.m..  Monday  through 
Friday,  at  the  following  offices: 

Minnesota  Department  of  Health, 
Water  Supply  and  Well  Management 
Section.  92S  SEL.  Delaware  Street.  P.O. 
Box  59040.  Minneapolis.  MN  55459- 
0040.  State  Docket  Officer:  Mr.  Gary 
Englund.  (612)  627-5133. 


Safe  Drinking  Water  Branch.  Drinking 

Water  Section,  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard.  Chicago.  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Spaulding.  Region  5.  Drinking 
Water  Section  at  the  Chicago  address 
given  above,  telephone  312/886-9262. 
AotlMrity:  Sec.  1413  of  the  Safe  Drinking 
Water  Act,  as  amended  (1986),  and  40  CFR 
142.10  of  the  National  Piimary  Drinking 
Water  Reguiatiocs. 

Dated:  October  6. 1993. 
ValdH  V.  Adamkw, 

Fegiona]  Administrator,  U.S.  EPA,  Region  S. 
(PR  Doc  93-25641  Filed  10-18-93:  B:4S  am] 
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[Fm.-4791-3] 

Ozone  Transport  Commisston  for  tb* 
Northeast  United  States;  Meeting 

AGENCT:  Environmental  Protection 
Agency. 

ACTIOM:  Notice  of  meeting. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  is 
announcing  a  meeting  of  the  Ozone 
Transport  Commission  to  be  held  on 
October  19. 1993. 

This  meeting  is  for  the  Transport 
Commission  to  deal  with  appropriate 
matters  within  the  transport  region,  as 
provided  for  under  the  Clean  Air  Act 
Amendments  of  1990.  This  meeting  is 
not  subject  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended. 
DATES:  The  meeting  will  be  held  on 
October  19. 1993. 

ADDRESSES:  The  meeting  %vill  be  held  at 
The  Mystic  Hihon.  20  Coogan 
Boulevard.  Mystic.  CT  06355. 
FOR  FURTHER  INFORMATION  CONTACT:      * 
Doug  Gutro.  State  Relations 
Coordinator.  Region  I.  U.S. 
Environmental  Protection  Agency,  John 
F.  Kennedy  Federal  Building,  Boston, 
MA  02203.  (617)  665-3383. 

For  Press  Inquiries  Contact:  Margot 
Callahan,  Connecticut  Department  of 
Environmental  Protection,  79  Elm 
Street.  Hartford,  CT  06106,  (203)  566- 
3489. 

For  Documents  Contact:  Stephanie  A. 
Cooper.  Ozone  Transport  Commission. 
444  North  Capitol  Street.  NW..  suite 
604,  Washington,  DC  20001.  (202)  508- 
3840. 

SUPPLEMENTARY  INFORMATXW:  The  Clean 
Air  Act  Amendments  of  1990  contain  at 
section  164  provisions  for  the  "Cootrol 
of  Interstate  Ozoim  Air  Pollution." 
Section  184(a)  establishes  an  ozone 


transport  region  comprised  of  the  States 
of  Connecticut.  Delaware,  Maine. 
Maryland.  Massachusetts.  New 
Hampshire.  New  Jersey.  New  Yoik. 
Pennsylvania.  Rhode  Island.  Vermont, 
parts  of  Virginia  and  the  District  of 
Columbia. 

The  Assistant  Administrator  for  Air 
and  Radiation  of  the  Environmental 
Protection  Agency  convened  the  first 
meeting  of  the  commission  in  New  York 
City  on  May  7. 1991.  The  purpose  of  the 
Transport  Commission  is  to  deal  vrith 
appropriate  matters  within  the  transport 
region. 

The  purpose  of  this  notice  is  to 
announce  that  this  Commission  will 
meet  on  October  19. 1993.  The  meeting 
will  be  lieki  at  the  address  noted  eariier 
in  this  notice. 

Section  176A(b)(2)  of  the  Clean  Air 
Act  Amendments  of  1990  specifies  that 
the  meetings  of  Transport  Commissions 
are  not  subject  to  the  provisions  of  the 
Federal  Advisory  Committee  AcL  This 
meeting  will  be  open  to  the  public  as 
space  pennits.  beginning  at  9  ajn. 

Type  of  Meeting:  Open. 

Agenda:  The  meeting  begins  at  9  a.m. 
and  is  expected  to  last  until  4  p  jn.  The 
purpose  of  the  meeting  is  to  receive 
reports  from  its  committees,  particularly 
on  the  Low  Emission  Vehicle  program 
and  control  measures  being  studied  for 
the  November  15, 1994  SUte 
Implementation  Plan  revisions. 
Patricia  L.  Meaaejr. 

Acting  Repooal  Adnunistrator.  EPA  Region 
1. 

[PR  Doc  93-25609  Filed  10-l»-93;  8.45  am] 
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CFRL-4790-q 

Public  Meeting  on  the  Waste 
Minimization  and  Combustion  Strategy 

AOEMCV:  Environmental  Protection 

Agency  [EPAJ. 

ACTION:  Announcement  of  meeting. 

SUMMARY:  EPA  is  conducting  a  public 
National  Roundtable  on  Ha^rdous 
Waste  Minimization  and  Combustion  on 
November  15-18. 1993.  Waste 
minimization  issues  will  be  discussed 
on  Nov.  15-16.  and  EPA's  technical 
regulatory  program  for  hazardous  waste 
incinerators  and  boilers  and  industrial 
furnaces  mil  be  discussed  on  Nov.  17— 
18.  The  purpose  of  the  Roundtable  is  to 
give  a  broad  range  of  interested  parties . 
and  stakeholders  (e.g..  local  citizen 
groups,  environmental  organizations. 
regulated  companies,  and  State,  local, 
and  regional  regulatory  officials)  an 
opportunity  to  share  concerns  and 
information  regarding  waste 
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minimization  and  combustion.  In 
particular.  EPA  would  like  to  hear  about 
what  is  working  or  not  working  with 
respect  to  the  Agency's  waste 
minimization  and  combustion 
programs. 

The  Roundtable  will  not  be  formal 
negotiation  sessions  but  rather  will 
feature  informal  discussions  among 
invited  participants  in  a  small  group 
format  as  well  as  in  open  plenary 
sessions.  EPA  will  invite  representative 
organizations  to  designate  a  total  of  75- 
90  persons  to  participate  in  each  session 
(i.e.,  waste  minimization  and 
combustion).  These  representative 
organizations  will  include  industry 
trade  associations,  local  citizen  and 
environmental  organizations,  and  State 
and  local  regulatory  ofRcials. 

The  pubUc  is  welcome  to  observe 
discussions  among  the  invited 
participants,  and  to  participate  at 
designated  open  public  comment 
sessions  during  these  proceedings.  One 
or  more  Discussion  Documents  framing 
the  issues  and  the  agenda  for  both 
sessions  will  be  available  to  the  public 
prior  to  the  start  of  the  Roundtable. 
Written  summaries  of  the  proceedings 
will  be  prepared  and  made  publicly 
available  subsequent  to  the  Roundtable. 

DATES:  The  Roundtable  will  be  held  on 
November  15-18  from  8:30  a.m.  to  5 
p.m.  No  prior  registration  is  required  for 
attendees.  However,  EPA  would 
appreciate  attendees  notifying  the  EPA 
RCRA/Superfund/OUST  Hotline  at  1- 
800-424-9346,  in  advance,  of  their 
intentions  to  attend. 

ADDRESSES:  The  Roimdtable  will  be 
held  at  the  Renaissance  Hotel,  Dulles 
International  Airport,  13869  Park  Center 
Road,  Hemdon,  VA  22071.  (Telephone 
number:  703-478-2900)  Please  contact 
the  hotel  directly  concerning 
accommodations  and  travef  directions. 
To  obtain  the  special  room  rates  for 
Roundtable  attendees,  mention  that  you 
will  be  attending  the  EPA  National 
Roundtable. 

FOR  FURTHER  MFORMATKM  COMTACT: 

EPA's  ROLVSuperfundyOUST  Hotline 
at  1-80O-424-9346  (in  the  Washington, 
DC  area,  703-412-9810);  TDD  1-800- 
553-7672  (Washington  area  TDD  703- 
412-3323). 

Dated:  October  4, 1993. 

lefiErey  D.  Denit, 

Acting  Director,  Office  of  Solid  Waste. 

(FR  Doc.  93-25614  Filed  10-18-93;  8:45  am) 
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[FIFRA  Docket  No.  658;  FRL-4790-71 

Pesticide  Product  WtpeOut  Cold 
Sterilizing  Disinfecting  Solution 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  objections  and  request 
for  hearing. 

Pursuant  to  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  7  U.S.C  136  et  seq.,  EPA  has 
promulgated  the  Rules  of  Practice 
Governing  Hearings  on  Pesticide 
Registrations  under  FIFRA  (Rules).  40 
CFR  part  164. 

Notice  is  hereby  given,  pursuant  to 
Section  164.8  of  the  Rules,  that  Health 
Care  Products,  Inc.,  the  registrant  of  the 
pesticide  product  Wij)eOut  Cold 
Sterilizing  Disinfecting  Solution 
(WipeChit).  has  filed  objections  to  and 
has  requested  a  hearing  under  §  164.20 
of  the  Rules,  concerning  the  EPA 
Administrator's  notice  of  intent  to 
cancel  the  registration  of  the  pesticide 
product  WipeOut.  The  Administrator's 
notice  of  intent  to  cancel  was  published 
in  the  Federal  Register  on  May  21. 
1993.  58  Fed.  Reg.  29579. 

For  information  concerning  the  issues 
involved  and  other  details  of  this 
proceeding,  interested  persons  are 
referred  to  the  docket  of  this  proceeding 
on  file  with  the  Hearing  Clerk,  United 
States  Environmental  Protection 
Agency.  Room  3708  (Mail  Code  A-110), 
401  M  Street.  SW..  Washington.  DC 
20460  (Telephone  202-260-4865). 

Pursuant  to  Section  164.31(b)  of  the 
Rules,  any  person  wishing  to  file  a 
motion  for  leave  to  intervene  in  this 
proceeding  should  file  such  motion 
prior  to  the  commencement  of  the  first 
Prehearing  Conference,  which  is 
scheduled  for  November  16, 1993,  at 
EPA  Headquarters. 

Dated:  October  7. 1993. 
Daniel  M.  Ifead, 

Administrative  Law  Judge. 

IFR  Doc.  93-25615  Filed  10-18-93;  8:45  am] 
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(FRL-4790-0] 

Notification  of  Request  for  Research 
Assistance,  Genetic  KAanlpulation  of 
Pseudomonas  Cepacia 

AGENCY:  Environmental  Protection 
Agency.  Environmental  Research 
Laboratory.  Gulf  Breeze.  Florida. 
ACTION:  Notification  of  request  for 
research  assistance. 

SUMMARY:  The  Environmental  Research 
Laboratory.  Gulf  Breeze  (ERL-Gulf 
Breeze)  requests  assistance  to  develop 


strategies  and  techniques  to  enhance  the 
bioremediation  potential  of 
Pseudomonas  cepacia.  Innovative  and 
creative  approaches  in  genetic 
engineering  are  sought  to  improve  the 
efficiency,  control,  and  robustness  of 
biotechnological  processes  in  an 
environmentally  safe  manner.  Specific 
topics  to  be  addressed  include:  (a) 
Organization  of  the  P.  cepacia  genome 
and  mechanisms  of  genetic  exchange; 
(b)  evolution  and  regulation  of 
degradative  pathways;  (c)  recruitment  of 
genetic  information  for  the  expansion  of 
catabolic  capabilities;  (d)  factors  that 
affect  biodegradation  by  specialized 
strains  imder  conditions  of 
physiological  stress;  (e)  novel  methods 
to  monitor  microbial  processes. 
Respondents  and  their  associated 
research  group  should  be  able  to 
demonstrate  expertise  and  experience  in 
the  following  areas:  (a)  Bacterial 
genetics,  principles  and  practical 
manipulations  in  particular  of  microbes 
commonly  used  in  bioremediation;  (b) 
roles  of  insertion  sequences  in  the 
evolution  of  catabolic  pathways;  (c) 
improved  growth  of  microorganisms 
under  imique  conditions  as  required  by 
biotechnological  applications;  (d) 
molecular  characterization  of  organisms 
with  potential  application  in 
bioremediation. 
SUPPI.EMENTARY  INFORMATION: 
Cooperative  agreements  are  intended  to 
promote  collaborative  interaction  with 
EPA  researchers.  Selectees  will  be 
expected  to  collaborate  with  personnel 
engaged  in  biodegradation  and 
bioremediation  research  at  ERL-Gulf 
Breeze.  This  research  program 
encompasses  genetic  and  enzymatic 
characterization  of  biodegradative 

Eathways.  optimization  of 
iodegradative  activities  and  field 
studies  of  populations  with  specialized 
biodegradative  abilities.  Both  aerobic 
and  anaerobic  processes  are 
investigated.  Ongoing  research  is 
focused  on  degradation  of  PAHs.  PCBs. 
TCE,  petroleum,  and  inorganic 
contaminants,  such  as  heavy  metals. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
P.H.  Pritchard  (904-934-9260)  for 
technical  information  and  Ms.  Jan  Kurtz 
(904-934-9286)  for  budgetary  and 
administrative  questions.  Ei^t  copies  of 
the  application  (1  original  and  7  copies) 
should  be  mailed  by  November  15, 1993 
to  Ms.  Kurtz.  U.S.  EPA.  Environmental 
Research  Laboratory.  1  Sabine  Island 
Drive.  Gulf  Breeze,  Florida  32561-5299. 
Applicants  should  summarize  research 
objectives,  significance  of  proposed 
research  and  qualifications  of  the 
investigator(s).  A  time  fi^me  and 
budgets  (annual  and  total)  should  be 
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specified.  Proposals  should  be  limited 
to  15  pages,  including  all  attachments. 

Dated:  October  12. 1993. 

Gaiy  J.  Foley. 

Acting  Assistant  Admiaistratorfor  Research 
and  Development 

IFR  Doa  93-25612  Filed  lO-ld-93;  8:45  am] 
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(FRL-47M-7] 

Notice  Of  Proposed  Administrative 
Settlement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act;  Walled  Lake  Mercury  Site 

AQENCY:  Environmental  Protection 
Agency, 

ACTION:  Notice;  request  for  public 
comment. 

SWMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act.  as 
amended  by  the  Superfund 
Amendments  and  Ileauthorization  Act 
("CERCLA").  notice  is  hereby  given  of  a 
proposed  administrative  cost  recovery 
settlemeot  concerning  the  Walled  Lake 
Mercury  Site  in  Walled  Lake.  Michigan. 
The  settlemeot  resolves  a  claim  by  the 
U.S.  Environmental  Protection  Agency 
("EPA")  under  Section  107  of  CERCl-A 
against  Mr.  Al  Nichols  of  Union  Lake. 
Michigan.  The  settlement  requires  the 
settling  party  to  pay  $10,000  to  the 
Hazaroous  Substance  Superfund.  In 
exchange,  the  Settling  Pairty  will  receive 
a  compliBte  release  bom  further  dvil  or 
administrative  liability  for  the  costs 
incurred  at  the  Site. 

DATES:  For  thirty  (30)  days  followring  the 
date  of  publication  of  this  notice,  EPA 
will  receive  wrhtten  comments  relating 
to  the  settlem«it. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk,  U.S. 
Environmental  Protection  Agency. 
Region  V.  77  West  lackson  Boulevard. 
Chicago.  Illinois.  60604-3590.  and 
should  refer  to:  Walled  Lake  Mercury 
Site.  Walled  Lake.  Michigan. 
FOR  FURTHER  WfOtmAVOH  CONTACT: 
A  copy  of  the  proposed  administrative 
settlement  agreement  or  additional 
baci^ground  information  relating  to  the 
settlemmt  is  available  for  review  and 
may  be  obtained  in  person  or  by  mail 
from  John  J.  Breslin.  U.S.  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel  CS-3T.  77  West  lackson 
Boulevani,  Chkaigo.  Illinois.  60604. 
(312)  886-7165. 


Liability  Act  of  1980.  as  amended.  42  U.S.C 
9601-9675. 

Dated:  October  7. 1993. 

Gail  C.  GbHbcf«. 

Regional  Counsel. 

(FR  Doc,  93-25613  Filed  10-18-93;  8:45  ami 
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AutliunlyT  iiie  Oomprehensive 
Environmental  Response,  CompensatioD,  and 


FEDERAL  MARITIME  COMMISSION 

[Petition  Nee.  P76-03.  P77-S3,  and  R7S- 
931 

Pettttons  for  Temporary  Exemption 
From  Electronic  Tariff  Filing 
Requirements;  Petition  of  Tropical 
Shipping  A  Construction  Co.,  Ltd.; 
Petition  of  Effective  Tariff  Management 
on  BehaN  of  Various  Carriers;  Petition 
of  Effective  Tariff  Management  for 
Tecmarine  Lines.  Inc.  and  U.SJV. 
Tecmarine,  Inc^  Notice  of  Filing  of 
Petitions 

Notice  is  hereby  given  of  the  filing  of 
petitions  by  the  above  named 
petitioners,  pursuant  to  46  CFR  514.S(a). 
for  temporary  exemption  from  the 
electronic  tariff  filing  requirements  of 
the  Commission's  ATFI  System. 
Petitioners  request  exemption  from  the 
October  8. 1993.  electronic  filing 
deadline. 

To  facilitate  thorough  consideration  of 
the  petitions,  interested  persons  are 
requested  to  reply  to  the  petitions  no 
later  than  October  22. 1993.  Replies 
shall  be  directed  to  the  Secretary. 
Federal  Maritime  Commission. 
Washington.  DC  20573-0001.  shall 
consist  of  an  original  and  15  copies,  and 
shall  be  served  on  the  following: 
P76-93— Paul  D.  Coleman.  Esq.. 

Hoppel.  Mayer  &  Coleman.  1000 

Connecticut  Avenue.  N.W., 

Washington,  D.C  20036 
P77-93  A  P7&-93— Tanga  S.  FitzGibbon. 

Executive  Vice  President,  Effective 

Tariff  Management  Corporation,  4000 

Mitchellville  Road.  Suite  326-B. 

Bowie.  Maryland  20716 

Copies  of  the  petitions  are  available  for 
examination  at  the  Washington.  D.C.  o£&ce  of 
the  Secretary  of  the  Coramissioa.  BOG  N. 
Capitol  Street.  NW..  room  1046. 
Ronald  D.  Murphy. 
Assistant  Secretary. 
(FR  Doc  93-25521  Filed  10-1ft-93: 8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Lm  County  Bancsharas,  Inc.,  0t  aL; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  BankHokfing  Companies 

The  companies  listed  in  this  notice 
have  applied  for  die  Board's  approval 


under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  becon>e  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  tiw  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspjection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  oa 
an  application  tiiat  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that~ 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  10.  1993. 

A.  Federal  Reserve  Bank  of  SL  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63168. 

1.  Lee  County  Bancshares,  Inc., 
Marianna.  Arkansas;  to  become  a  bank 
holding  company  by  acquiring  at  least 
81  percent  of  the  voting  shares  of  The 
First  National  Bank  at  Marianna. 
Marianna,  Arkansas. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1.  Flint  Hills  B<mcshares,  Inc., 
Gridley.  Kansas:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Citizens  State  Banl;,  Gridley.  iCansas. 

Board  of  Govemon  of  the  Federal  Reserve 
System.  October  12. 1993. 
lennifer  ).  febaaan. 
Associate  Secretary  of  the  Board. 
(FR  Doc  93-25S7S  FUed  10-18-93:  845 am] 
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MBMA  Corporation:  Nottca  of 
Applications  to  Engage  da  novo  in 
Permissit>le  Nont>anking  Activities 

The  company  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Boards  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(cK8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
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engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  8, 
1993. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  MBNA  Corporation,  Newark, 
Delaware;  to  engage  de  novo  through  its 
subsidiary,  MBNA  Consumer  Services, 
Inc.,  Newark,  Delaware,  in  making 
consumer  loans  that  will  be  secured  by 
first  mortgages  pursuant  to  § 
225.25(b)(l)(iii);  and  to  offer  credit 
insurance  (life,  disability  and 
involuntary  unemployment)  for  such 
loans  pursuant  to  §  225.25(b)(8)(i)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  12. 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  93-25576  Filed  10-18-93;  8:45  am) 

MUMG  COM  •21»«t.# 


Resource  Bancshares  Corporation; 
Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies; 
and  Acquisition  of  Nonbanltlng 
Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  comf>any.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
com()any  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
comf>etition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  sf>ecifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  bow  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  8, 
1993. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian.  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond.  Viiyinia  23261: 

1.  Resource  Bancshares  Corporation, 
Columbia.  South  Carolina;  to  acquire  1st 


Performance  Interim,  FSB,  Jacksonville. 
Florida,  and  thereby  establish  an 
interim  Federally-chartered  thrift 
institution  pursuant  to  §  225.25(b)(9)  of 
the  Board's  Regulation  Y. 

In  connection  with  this  application, 
1st  Performance  Interim,  FSB,  will 
purchase  the  assets  of  and  assume  the 
liabilities  of  1st  Performance  National 
Bank,  Jacksonville,  Florida,  pursuant  to 
section  3(a)(4)  of  the  Bank  Holding 
Company  Act. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  12, 1993. 
Jennifer  J.  Jolinson. 
Associate  Secretary  of  the  Board. 
|FR  Doc.  93-25577  Filed  10-18-93;  8:45  am| 
MLUNO  cooc  •ii»«i.r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Committee  on  Vital  and  Health 
Statistics;  Meeting 

Pursuant  to  Public  Law  92-463.  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
following  committee  meeting. 

Name:  National  Committee  on  Vital 
and  Health  Statistics  (NCVHS). 

Times  and  dates:  1  p.m.-5  p.m., 
November  3, 1993;  9  a.m.-5  p.m., 
November  4,  1993;  and  9  a.m.-l  p.m., 
November  5. 1993. 

Place:  Room  703A-729A,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  purpose  of  this  meeting 
is  for  the  committee  to  consider  reports 
from  each  NCVHS  subcommittee;  to 
receive  reports  from  offices  of  the 
Department  of  Health  and  Human 
Services;  to  explore  information  needs 
for  health  reform;  and  to  address  new 
business  as  appropriate. 

Contact  person  for  more  information: 
Substantive  program  information  as 
well  as  summaries  of  the  meeting  and  a 
roster  of  committee  members  may  be 
obtained  from  Gail  F.  Fisher,  Ph.D., 
Executive  Secretary,  NCVHS,  NCHS, 
room  1100,  Presidential  Building,  6525 
Belcrest  Road,  Hyattsville,  Maryland 
20782.  telephone  301/436-7050. 

Dated:  October  13. 1993. 
EIvinHilyer, 

Associate  Director  for  PoUcy  Coordirmtion, 

Centers  for  Disease  Control  and  Prevention 

(CDC). 

IFR  Doc.  93-25571  Filed  10-18-93;  8:45  ami 
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Health  Resources  and  Services 
Administration 

Advisory  Council;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463).  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  November  1993: 

Name:  Maternal  and  Child  Health  Research 
Grants  Review  Committee. 

Date  and  Time:  November  17-19, 1993, 9 
a.nL 

Pface;  Conference  Room  C.  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857. 

Open  on  November  17, 1993, 9  a.m.-IO  a.m. 
Closed  for  Remainder  of  Meeting 

Purpose:  To  review  research  grant 
applications  in  the  program  area  of  maternal 
and  child  health  administered  by  the 
Maternal  and  Child  Health  Bureau. 

Agenda:  The  open  portion  of  the  meeting 
will  cover  opening  remarlu  by  the  Director, 
Division  of  Systems.  Education  and  Science, 
Maternal  and  Child  Health  Bureau,  who  will 
report  on  program  issues,  congressional 
activities  and  other  topics  of  interest  to  the 
field  of  maternal  and  child  health.  The 
meeting  will  be  closed  to  the  public  on 
November  17  at  10  a.m.  for  the  remainder  of 
the  meeting  for  the  review  of  grant 
applications.  The  closing  is  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6).  title  5  U.S.C.  and  the 
Determination  by  the  Administrator,  Health 
Resources  and  Services  Administration, 
pursuant  to  Public  Law  92-463. 

Anyone  requiring  information 
regarding  the  subject  Council  should 
contact  Gontran  Lamberty,  Dr.P.H., 
Executive  Secretary,  Maternal  and  Child 
Health  Research  Grants  Review 
Committee,  room  18A-55,  Parklawn 
Building.  5600  Fishers  Lane.  Rockville. 
Maryland  20857.  Telephone  (301)443- 
2190. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  October  13. 1993. 
iMlde  E.  Baum, 

Advisory  Committee  Management  Officer, 

HHSA. 

(PR  [)oc.  93-25547  Filed  10-18-93;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Poctot  No.  N-83-d661;  FR  3S66-N-0^ 

Task  Force  on  Occupancy  Standards 
in  Public  and  Assisted  Housing 

AQENCY:  OfRce  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opporttmity.  HUD. 


ACTION:  Notice  of  extension  of  comment 
period. 

SUMMARY:  The  Task  Force  on  Occupancy 
Standards  in  Public  and  Assisted 
Housing  was  established  on  December 
31. 1992  in  accordance  with  the 
provisions  of  section  643  of  the  Housing 
and  Community  Development  Act  of 
1992  (Pub.  L.  102-550)  and  the  Federal 
Advisory  Committee  Act  (FACA)  (5 
U.S.C  App  2).  The  Task  Force's  charter 
was  published  in  the  Federal  Register 
on  January  7, 1993  at  58  FR  3039.  The 
Task  Force  was  created  to  review  all 
rules,  policy  statements,  handbook  and 
technical  assistance  memoranda  issued 
by  the  Department  on  the  standards  and 
obligations  governing  residency  in 
public  and  assisted  housing;  and  make 
recommendations  in  its  final  report  to 
HUD  and  Congress  for  the  establishment 
of  reasonable  criteria  for  occupancy,  so 
that  HUD  could  revise  its  standards, 
regulations,  and  guidelines  to  provide 
acciuate  and  complete  guidance  to 
owners  and  managers  of  federally 
assisted  housing.  The  Federal  Register 
on  August  31. 1993  at  58  FR  45905 
announced  the  publication  of  the  Task 
Force's  preliminary  report  for  public 
comment.  This  notice  is  to  announce 
the  extension  of  the  comment  period 
from  November  1, 1993  to  December  1. 
1993. 

COMMENT  DUE  DATE:  Written  comments 
must  be  received  on  or  before  December 
1, 1993. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
the  preliminary  report  to  the  Office  of 
General  Counsel.  Rules  Docket  Clerk, 
room  10276.  De{>artment  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW..  Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  above  address.  Copies  of  the  Task 
Force's  preliminary  report  will  be  made 
available  by  calling  the  Fair  Housing 
Information  Clearinghouse  at  1-800- 
343-3442.  Copies  of  the  preliminary 
report  will  also  be  made  available  on 
tape  or  lai^ge  print  for  those  with 
impaired  vision  who  request  them,  and 
on  computer  disk.  They  may  be 
obtained  from  HUD's  Office  of  FHEO  in 
room  5226. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Laurence  D.  Pearl.  Office  of  Fair 
Housing  and  Equal  Opportunity,  room 
5226.  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW.. 
Washington.  DC  20410.  Telephone: 
(202)  708-0288  (voice)  or  (TDD)  (202) 


708-0113  (These  are  not  toll-free 

numbers.) 

Bonnie  Milstein. 

C3iair,  Task  Force  on  Occupancy  Standards 

in  Public  and  Assisted  Housing. 

Roberta  Acfatenberg, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

(PR  Doc.  93-25628  Filed  10-18-93.  8:45  ami 
BttjJNO  coot  «2i»-a*-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[UT-«42-421(M>5;  UTU-65081] 

Correction  of  Previous  FR  Notice; 
Goshute  Indian  Reservation;  Utah 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Correction. 

SUMMARY:  The  notice  published  in  58  FR 
48074,  dated  September  14,  1993,  is 
corrected  by  changing  the  following 
legal  description  of  lands  under  the 
heading. 

2.  The  surface  only  of  the  following 
described  land  is  held  in  trust: 

T.  10  S.,  R.  19  W.. 

Sec.  9.  N'/iMEV«.  NE'ANW'A.  SV2NWV4. 
N'/iSWv«; 

Robert  Lopez, 

Acting  Chief.  Branch  of  Lands  and  Minerals 

Operations. 

(FR  Doc.  93-25541  Filed  10-18-93;  845 am) 

BILUNO  COOC  4310-OO-M 

[WY-92(M1-6700;  WYW126347] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d),  and  43  CFR  3108.2-3(a) 
and  {b)(l),  a  petition  for  reinstatement  of 
oil  and  gas  lease  WYW126347  for  lands 
in  Hot  Springs  County,  Wyoming,  was 
timely  filed  and  was  accompanieid  by  all 
the  required  rentals  accruing  from  the 
date  of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $10.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  i>ercent. 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 


53938 


FedenJ  Regiater  /  Vol  58.  No.  200  /  Tuesday,  October  19,  1993  /  Notices 


lease  WYW128347  effective  March  1. 

1993,  subject  to  the  original  terms  and 

conditions  of  the  lease  and  the 

increased  rental  and  royalty  rates  cited 

above. 

Pamela  J.  Lewris, 

Supervisory  Land  Law  Examiner. 

IFR  Doc.  93-25668  Filed  10-l»-«3;  8:45  ami 

BaJJNOCOOf  4»1»-2a-M 

[NV-03O-421(M>4;  N-STSSQ 

Amended  Notice  of  Realty  Action; 
Exchange  of  Public  Lands  in  Clark  Co., 
NV 

AGENCY:  BLM,  Interior. 

ACTION:  Exchange  of  public  lands. 

SUMMARY:  The  Notice  of  Realty  Action 
published  in  the  Federal  Register  on 
June  4, 1993  (58  FR  31751;  FR  Doc  93- 
13194),  is  hereby  amended  with  respect 
to  the  case  file  number  and  to  include 
an  additional  f>aragraph,  as  follows: 

(1)  Serial  number  is  changed  to  N- 
57859. 

(2)  Litigation  [Lancaster  v.  Roy.  et  al., 
CV-S-93-263-HDM)  is  pending  which 
affects  some  of  the  Federal  lands  being 
considered  in  this  exchange.  Proceeding 
with  the  exchange  as  proposed  will 
depend  on  the  outcome  of  said 
litigation. 

Dated:  October  6. 1993. 
Gary  Ryan, 

Acting  District  Manager,  Las  Vegas,  NV. 
[FR  Doc.  93-25542  Filed  10-18-93;  8:45  am) 

BIUMO  COOC  4310-HC-M 


Fish  and  Wildlife  Service 

Information  Collection  SutMnitted  to 
the  Office  of  {Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  reinstatement 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  Copies  of  the  proposed 
information  collection  requirement  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Service's  clearance  officer  at  Uie  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Service 
Clearance  Officer  and  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1018-0007) 
Washington.  DC  20503,  telephone  202- 
395-7340. 

Tit7e.-  Certification  of  Fishing  and 
Hunting  License  Holders. 


OMB  Approval  Number:  1018-0007. 

Abstract:  The  Federal  Aid  in  Fish  and 
Wildlife  Restoration  Acts  provide  that 
funds  are  apportioned  to  the  states,  in 
accordance  with  a  prescribed  formula, 
for  projects  that  restore,  conserve,  and 
enhance  wild  birds  and  mammals  and 
sport  fish.  Part  I.  is  used  to  collect 
numbers  of  paid  hunting  and  fishing 
license  holders  from  state  fish  and 
wildlife  agencies,  and  is  used  by  the 
Service  to  compute  the  apportionment 
of  grant  funds  available  to  each  state. 

Part  n.  is  used  to  collect  information 
on  hunting  and  fishing  license  sales. 
This  information  is  made  available  to 
the  public  and  is  used  by  the  Service 
and  the  public  as  indicators  of  trends  in 
sport  hunting  and  fishing. 
Service  Form  Numberfs):  Part  I,  Form  3- 

154a;  Part  11,  Form  3-1 54b 
Frequency:  Annually 
Description  of  Respondents:  State  fish 

and  wildlife  agencies 
Estimated  Completion  Time:  1  hour 
Annual  Burden  Hours:  50 
Service  Clearance  Officer:  Phyllis  H. 

Cook.  703-358-1943,  Mail  Stop— 224 

Arlington  Square,  U.S.  Fish  and 

Wildlife  Service,  Washington,  DC 

20240 

Dated  September  20, 1993. 
Michael  |.  Spear. 

Assistant  Director,  Ecological  Services.    • 
[FR  Doc  93-25573  Filed  10-18-93;  8:45  am) 

BKJJNa  COM  4>10-«a-M 


Minerals  Management  Service 

Seismic  Reassessment  of  Offshore 
Platforms;  Workshop 

AGENCY:  Minerals  Management  Service. 

Interior. 

ACTION:  Notice  of  public  workshop. 

summary:  The  Minerals  Management 
Service  (MMS)  and  California  State 
Lands  Commission  (SLC)  are  reassessing 
the  ability  of  older  offshore  oil  and  gas 
platforms  to  structurally  withstand 
earthquakes.  This  notice  announces  a 
public  workshop  to  solicit  discussion 
and  feedback  from  the  public  on  policy 
issues  to  be  considered  in  the 
development  of  any  future  regulations 
on  seismic  requalification  of  offshore 
platforms. 

DATES:  November  10. 1993,  Wednesday, 
from  8  a.m.  until  5  p.m. 
ADDRESSES:  The  workshop  will  be  held 
in  the  first  floor  training  facility  at  the 
Minerals  Management  Service's  Pacific 
OCS  Region  office,  770  Paseo  Camarillo. 
Camarillo,  CA  93010. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Leslie  Monahan,  Minerals 
Management  Service,  at  the  above 


address,  telephone  (805)  389-7568,  or 

Mr.  Martin  Eskijian.  State  Lands 
Commission,  ARCO  Towers,  200 
Oceangate,  12th  Floor,  Long  Beach,  CA 
90802-4471,  telephone  (310)  590-5198. 
SUPPLEMENTARY  INFORMATION:  Some 
older  platforms  offshore  Cahfomia  were 
designed  and  built  according  to  earlier 
codes  used  at  that  time  for  onshore 
structures.  Later,  more  elaborate 
methods  of  analysis  and  design  criteria 
were  developed  specifically  for  offshore 
platforms.  The  majority  of  the  platforms 
located  in  State  waters  and  some  of 
those  located  in  Federal  waters  were 
designed  according  to  the  earlier  codes. 

Following  the  San  Francisco-area 
earthquake  in  October  1 989,  both  the 
Minerals  Management  Service  (MMS) 
and  California  State  Lands  Commission 
(SLC)  reviewed  those  earlier 
requirements  and  determined  that 
further  analyses  were  needed  to 
evaluate  bow  these  older  platforms 
would  perform  using  current  techniques 
for  new  platforms.  As  with  many  other 
structures  both  onshore  and  offshore, 
codes  have  not  been  developed  to 
evaluate  their  structural  performance 
once  they  have  been  built.  There  are  no 
regulations  specifically  governing  the 
requalification  of  older  platforms,  but, 
in  the  interest  of  safety,  each  agency  has 
developed  its  own  case-by-case 
evaluation  for  the  regulation  of  the 
platforms.  From  this  information,  it  was 
determined  that  a  more  comprehensive 
set  of  regulations  need  to  be  developed 
for  platform  requalification,  so  that 
there  will  be  definitive  guidelines  for 
offshore  platforms,  with  an  appropriate 
level  of  consistency  between  State  and 
Federal  regulations. 

The  American  Petroleum  Institute  is 
developing  codes  for  the  requalification 
of  offshore  platforms.  These  codes  will 
cover  the  technical  aspects  of  general 
platform  requalification.  It  is  up  to  the 
regulatory  agencies  to  develop 
regulations  that  address  both  technical 
and  policy  issues.  Policy  issues  need  to 
be  resolved  outside  of  the  technical 
forum.  These  policies  should  involve 
public  input. 

The  MMS  and  SLC  are  jointly 
sponsoring  a  one-day  workshop  on 
policy  issues  related  to  seismic 
requalification  of  offshore  platforms. 
The  workshop  will  be  structured  to  first 
inform  the  public  on  the  status  of  the 
seismic  requalification  efforts,  and  then 
to  elicit  thoughts  and  concerns  from  the 
group  on  what  policies  the  MMS  and 
SLC  as  regulatory  bodies  should 
consider  adopting.  The  workshop  will 
be  designed  to  encourage  opportunities 
for  pubUc  comment  and  discussion.  The 
goal  is  to  form  a  consensus  on 
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appropriate  policies  that  might  affect 
the  seismic  requalification  of  offshore 
structures  in  the  future. 

Registration 

There  is  no  registration  fee  for  this 
workshop.  However,  to  assess  the 
probable  number  of  participants,  MMS 
and  SLC  request  that  participants 
contact  the  agency  personnel  listed 
above  to  obtain  a  registration  form. 

Proceedings 

A  workshop  summary  report  and 
attendance  list  will  be  prepared  by  the 
MMS  and  SLC  and  provided  to  the 
workshop  participants.  Requests  for 
copies  of  the  report  can  also  be  made  to 
the  MMS  and  SIX:  at  the  addresses 
listed  above. 

Dated:  October  6, 1993. 
|.  lisle  Reed. 

Begional  Director.  Pacific  OCS  Region. 

IFR  Doc  93-25540  Filed  10-18-93;  8:4S  am] 

MJJNQ  COOK  Oie-WMI 


National  Park  Service 

SutisisterKe  Resource  Commission; 
Meeting 

agency:  National  Park  Service.  Interior. 
ACTION:  Subsistence  Resource 
Commission  meeting. 

SUIMIARY:  The  Superintendent  of  Gates 
of  the  Arctic  National  Park  and  the 
Chairperson  of  the  Subsistence  Resource 
Commission  for  Gates  of  the  Arctic 
National  Park  axmoimce  a  forthcoming 
meeting  of  the  Gates  of  the  Arctic 
National  Park  Subsistence  Resource 
Commission. 

The  foUo%iring  agenda  items  will  be 
discussed: 
(1)  Call  to  order. 
(2)RoUcalL 

(3)  Approval  of  summary  of  minutes. 

(4)  Review  agenda. 

(5)  Superintendent's  welcome: 

(a)  Introduction  of  guests. 

(b)  Review  of  SRC  nmction  and 
purpose. 

(c)  Park  Subsistence  Program  Update. 

(6)  Old  business: 

(a)  State  Oil  and  Gas  Lease  Sale  57 
update. 

(b)  Resolution  85-05:  hunting  plan 
outline. 

(c)  Review  public  comments  and 
finalize  draft  Hunting  Plan 
Recommendations  #7  and  #8: 

#7— Implement  ANILCA  Section  809 

Cooperative  Agreements  to  prepare 

the  Huntins  Plan. 
#8 — Oppose  the  construction  of  a 

permanent  road  between  Bottles 

and  the  Dalton  Highway. 


(d)  Federal  Subsistence  Program 
Update. 

(7)  Public  and  other  agency  comments. 

(8)  Determine  time  and  place  of  next 

SRC  meeting. 

(9)  Adjournment. 

DATES:  The  meeting  will  be  held 

Tuesday  and  Wednesday.  October  19- 

20, 1993.  The  meeting  will  begin  at  8:30 

a.m.  each  day  and  conclude  around  5 

p.m. 

LOCATION:  The  meeting  will  be  held  at 

the  Regency  Fairbai^ks  Hotel  in 

Fairbanlcs,  Alaska. 

FOR  FURTHER  MFORMATXM  CONTACT: 

Stephen  P.  Martin,  Superintendent,  PO 

Box  74680,  Fairbanks.  Alaska  99707. 

Phone  (907) 456-0281. 

SUPPLEMENTARY  MFOmMATtON:  The 

Subsistence  Resource  Commissions  are 

authorized  under  title  VUI,  section  808. 

of  the  Alaska  National  Interest  Lands 

Conservation  Act,  Public  Law  96-487. 

and  operate  in  accordance  with  the 

provisions  of  the  Federal  Advisory 

Committees  Act. 

Paul  R.  Anderun. 

Acting  Regionai  Director. 

(FR  Doc  93-25655  Filed  10-18-43;  8:45  am] 

BtLUNQ  COOC  431*-}«-M 


NatfonaJ  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
October  9. 1993.  Pursuant  to  §  60.13  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service.  P.O.  Box  37127.  Washington. 
DC  20013-7127.  Written  comments 
should  be  submitted  by  November  3. 
1993. 

CaroiaShiill. 
Chief  of  BegfStiatien,  National  Register. 

COLORADO 

Weld  County 

Greeley  Union  Pacific  Railroad  Depot,  }CL  at 
7th  Ave.  and  9th  St,  Greeley.  93001180 

GEORGIA 

Dougiieity  County 

Tift  Park,  Bounded  by  N.  Jefferson  St.  5th 
Ave.,  7th  Ave.  and  Palmyra  Rd.. 
Dougherty. 93001179 

Walton  County 

/ones.  iVo/ter.  Rock  House.  4435  GA  186  ME. 
Good  Hope  vicinity.  93001190 

IOWA 


Polk  County 


Keeler,  Rev.  R.W.  and  Fannie  E..  House.  1430 
10th  St.  Des  Moines.  93001184 

NORTH  CAROLINA 

Alamance  County 

Braxton,  Hiram.  House.  (Log  BuHdings  in 

j^amance  County  MPS).  3440  Newlin  Rd.. 

Snow  Camp  vicinity.  93001193 
Cook.  William,  House.  (Log  Buildings  in 

Alamance  County  MPSI.  NC  2131  W  side 

at  jot.  with  NC  2132.  Mebane  vicinity. 

93001194 
Fogleman.Polly.  House,  (Log  Buildmgs  ia 

Alamance  County  MPS).  4331  Brick 

Church  Rd.  Burlington,  93001197 
Cuy,  Thomas.  House,  (Log  Buildings  in 

Alamance  County  MPS).  NC  2135  N  ticto. 

0.3  ml.  W  of  ict  with  NC  2142.  Mebane 

vicinity,  93001195 
McBane,  Camilus.  House.  (Log  Buildings  in 

Alamance  County  MPS).  Off  NC  2345  N 

side.  0.3  mL  W  of  (ct  with  NC  2340.  a2 

mi.  down  unnamed  rd..  Snow  Camp 

vicinity.  93001196 
Spoon,  A.L,  House.  (Log  Buildings  in 

Alamance  County  MPS).  NC  1107  N  side. 

0.7  mi.  SW  of  ict.  with  NC  1005.  Snow 

Camp  vicinity,  93001192 
Thompson.  James  Monroe.  House.  (Log 

Buildings  in  Alamance  County  MPS),  NC 

2158  E  side.  0.1  mi.  S  of  (ct  widi  NC  21S0. 

Saxapahaw  vicinity,  93001198 

Guilford  County 

College  Hill  Historic  District  (Greensboro 
MPS).  Roughly  bounded  by  W.  Market  St. 
S.  Cedar  St.  Oakland  Ave.  and  Mclver  St. 
Greensboro.  93001191 

RHODE  ISLAND 

Kent  County 

Wilson— Winslow  House.  2414  Harkney  Hill 
Rd..  Coventry.  93001 182 

Providence  Connty 

Smith  Hill  Historic  District,  57-65  Brownell 
St.,  73-114  Holden  St,  23-80  Jewett  St, 
189-240  Smith  St  and  10-18  W.  Park  St. 
Providence.  93001183 

Veterans  Memorial  Auditorium — Masonic 
Temple,  )ct  of  Brownell  and  Park  Sts.. 
Providence.  93001181 

TENNESSEE 

Robertson  County 

Thomas  Drugs,  7802  TN  25S.,  Cross  Plains, 
93001189 

Warren  County  • 

Magness,  William  H.  and  Edgar,  Community 
House  and  Library,  118  W.  Main  St, 
McMinnville,  93001177 

Washington  County 

Aquone.  110  Barberry  Rd.,  Johnson  Gty. 
93001199 

White  County 

Oldham  Theater.  W.  Liberty  Sq..  Sparta. 
93001188 

VERMONT 

Chittenden  Count* 
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/ohnson.  Dan,  Farmstead.  (Agricuhurol 
Resources  of  Vermont  MPS).  Jet  of  US  2 
and  Johnson  Ln..  Williston.  93001178 

Franklin  County 

Ballard  Farm.  (Agricultural  Resources  of 
Vermont  MPS).  }ct  of  Ballard  Rd.  and 
Town  Hw>.  6.  Georgia,  93001 1 76 

West  Berksltire  School.  (Educational 
Resources  of  Vermont  MPS).  )ct.  of  Town 
Hwy.  26  and  Town  Hwy.  3.  Berkshire. 
93001174 

Windsor  G>unty 

Spaulding.  Zachariait.  Farm.  (Agricultural 
Resources  of  Vermont  MPS).  Town  Hwy. 
38  S.  of  Ludlow  town  center.  Ludlow, 
93001175 

WISCONSIN 

Columbia  County         .     , 

Bellmont  Hotel.  120  N.  Main  St.,  Pardee\'ille. 
93001170 

Iowa  County 

Linden  High  School.  344  E.  Main  St.,  Linden, 
93001168 

luneau  County 

Lemonweir  Glyphs.  ( Wisconsin  Indian  Rock 
Art  Sites  MPS),  Address  Restricted. 
Kildare,  93001173 

Kewaunee  County 

Marquette  Historic  District.  Roughly  bounded 
by  Lake  Michigan  and  Center,  hineau  and 
Lincoln  Sts..  Kewaunee,  93001167 

Portage  County 

Pipe  School.  Jet.  of  Pipe  Rd,  and  Co.  Hwy. 
T,  Lanark,  93001171 

Vilas  County 

Sunset  Point,  1024  Everett  Rd.,  Eagle  River, 
93001169 

Wood  County 

Daly.  Elizabeth.  House.  641  Baker  St.. 
Wisconsin  Rapids,  93001172 

Marshfield  Central  Avenue  Historic  District. 
Roughly,  Central  Ave.  from  Depot  St.  to 
Third  St..  Marshfield,  93001 166 

WYOMING 

Johnson  County 

Holland  House.  ^2  N.  Main  St..  Buffalo, 
93001185 

Natrona  County 

Casper  Fire  Department  Station  No.  1.  302  S. 

David  St.,  Casper,  93001187 
Consolidated  Royalty  Building,  137-141  S. 

Center  St..  Casper,  93001186 
IFR  Doc  9^-25648  Filed  10-18-93;  845  am) 
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DEPARTMENT  OF  JUSTICE 


Drug  Enforcement  Administration 
(DoclwtNa9»-i] 

Robert  Takos,  M.D.:  Grant  of 
Restricted  Registration 

On  May  1. 1992.  The  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Robert  Takos.  M.D.. 
(Respondent),  at  the  University  Medical 
Center.  2500  North  State  Street.  Jackson. 
Mississippi.  The  Order  to  Show  Cause 
proposed  to  deny  his  application  for 
registration  fi)ed  with  the  DEA  pursuant 
to  21  U.S.C.  823(0.  The  statutory 
predicate  for  the  proposed  action  was 
Respondent's  conviction  of  unlawful 
possession  of  heroin,  in  violation  of  the 
Mississippi  Uniform  Controlled 
Substances  Act,  Section  41-29- 
139(a)(1),  a  felony  offense  relating  to 
controlled  substances. 

Respondent  requested  a  hearing  on 
the  issue  raised  by  the  Order  to  Show 
Cause  and  the  matter  was  docketed 
before  Administrative  Law  Judge  Paul 
A.  Tenney.  Following  prehearing 
procedures,  a  hearing  was  held  in  New 
Orleans,  Louisiana  on  April  13, 1993. 
On  June  7. 1993.  Judge  Tenney  issued 
his  fmdings  of  fact,  conclusions  of  law, 
and  recommended  ruling.  Neither  party 
filed  exceptions  to  the  administrative 
law  judge's  opinion  and  recommended 
decision  and,  on  July  19, 1993,  the 
administrative  law  judge  transmitted  the 
record  to  the  Administrator.  The 
Administrator  has  considered  the  record 
in  its  entirety  and,  pursuant  to  21  CFR 
1316.67,  hereby  enters  his  final  order  in 
this  matter. 

The  administrative  law  judge  found 
that  in  1984,  the  Respondent  underwent 
treatment  for  drug  addiction  at  the 
Mississippi  State  Hospital  in  Whitfield, 
Mississippi.  After  thirty  days  of 
treatment,  the  Respxjndent  left  the 
treatment  program.  Sometime  later  in 
February,  the  Respondent  travelled  to 
Pakistan,  where  he  purchased  heroin. 
The  Respondent  subsequently 
swallowed  65  balloons  filled  with 
heroin  and  returned  to  the  United 
States.  Respondent  again  entered  a 
treatment  program  for  substance  abuse. 
On  or  about  February  28, 1984, 
Respondent  left  the  program  against 
medical  advice.  Hospital  security 
contacted  the  local  police  department 
and  requested  their  assistance  in 
locating  the  Respondent.  The  police 
officers  located,  and  subsequently 
arrested  the  Respondent  following  a 
search  which  revealed  65  heroin 


balloons,  a  handgun,  a  box  of  Ex-lax. 
and  other  miscellaneous  items. 

On  February  28. 1984.  the  Respondent 
was  indicted  by  the  Grand  Jury  of  the 
State  of  Mississippi  for  the  felony 
possession  of  heroin,  with  intent  to 
deliver.  On  August  3, 1984.  Respondent 
pled  guilty  to  the  State's  charges,  and 
was  sentenced  to  three  years 
incarceration,  sentence  suspended  upon 
an  order  of  probation.  The  Respondent 
was  also  ordered  to  pay  a  fine  in  the 
amount  of  $2,500.00,  along  with  court 
costs,  and  to  waive  any  right  to  contest 
the  civil  proceedings  Ktr  the  forfeiture  of 
his  1982  motor  vehicle.  On  July  30. 
1987.  the  State  of  Mississippi 
terminated  the  Respondent's  probation. 
The  administrative  law  judge  further 
found  that  on  March  19. 1984. 
Respondent  voluntarily  surrendered  his 
DEA  Certificate  of  Registration,  and  on 
August  15. 1984,  the  Respondent 
surrendered  his  Mississippi  medical 
license. 

On  January  21, 1988,  the  Mississippi 
State  Board  of  Medical  Licensure 
(Board)  held  a  hearing  on  the 
reinstatement  of  the  Respondent's 
medical  license.  By  Determination  and 
Order  dated  January  25, 1988.  the  Board 
ordered  the  reinstatement  of  the 
Respondent's  medical  license,  subject  to 
several  terms  and  conditions.  On  of  the 
conditions  provided  that  the 
Respondent  was  not  permitted  to  apply 
for  a  DEA  registration  or  to  handle 
controlled  substances  without  the  prior 
written  order  of  the  Board. 

In  two  subsequent  Board  orders,  dated 
November  17. 1988  and  January  18. 
1990.  the  Respondent  was  authorized  to 
obtain  a  DEA  registration  in  Schedule  V 
if  such  registration  were  needed  to 
obtain  medical  malpractice  coverage. 
On  September  24. 1990.  the  Board 
granted  Respondent  authorization  to 
apply  for  Schedule  IV  and  V  controlled 
substance  privileges,  excluding  the 
medication  Buprenex  The  Board  further 
ordered  that  the  Respondent  could 
pursue  the  practice  of  medicine  in 
Mississippi,  at  a  State  sup{>orted 
institution,  such  as  the  medical  unit  at 
the  Mississippi  State  Penitentiary,  or 
residency  training  at  the  University  of 
Mississippi  School  of  Medicine.  At  the 
time  the  Respondent  selected  a  place  of 
employment,  he  was  to  submit  a  plan  of 
practice  to  the  Board  for  its  approval. 
The  Board  did  not  authorize  the 
Respondent  to  engage  in  the  solo 
practice  of  medicine.  At  the  time  of  the 
September  24. 1990.  Order  the 
Respondent  was  not  employed  as  a 
physician,  and  had  not  submitted  a  plan 
to  the  Board  for  approval 

At  the  DEA  heanng  and  in  the 
Government's  proposed  findings  of  fact. 


Federal  Register  /  Vol  58.  No.  200  /  Tuesday.  October  19.  1993  /  ttotices 53941 


conclusions  of  law  and  decision,  an 
issue  was  raised  concerning  the  current 
status  of  Respondent's  state  authority  to 
handle  controlled  substances.  The 
administrative  law  judge  carefully 
reviewed  the  state  medical  board  orders 
and  determined  that  the  Respondent  is 
currency  authorized  to  handle 
controlled  substances  in  Schedules  IV 
and  V,  excluding  Buprenex.  The 
Administrator  concurs  in  this 
determination. 

The  administrative  law  judge  further 
foiund  that  before  August  1984.  the 
Respondent  had  a  serious  substance 
abuse  problem.  At  the  DEA 
administrative  hearing,  the  Respondent 
testified  that  he  primarily  abused 
alcohol,  morphine  and  marijuana.  He 
began  abusing  alcohol  during  his 
anesthesia  residency  in  1982  or  1983. 
The  Respondent  also  stated  that  he 
smoked  marijuana  daily:  that  he  took 
morphine  ht>m  the  hospital  stock  for  his 
own  personal  use:  and  that  he  used 
drugs  and  alcohol  while  he  was  on  duty 
at  the  medical  center. 

Since  the  Respondent's  conviction  in 
1984.  he  has  been  involved  in  various 
drug  treatment  programs.  In  October 
1984,  he  entered  a  three-month  program 
in  Whitfield,  Mississippi,  for  chemical 
dependency.  After  treatment,  he 
remained  at  the  hospital  as  a  volunteer 
counselor  until  approximately  May 
1988. 

In  1987.  the  Respondent  received  the 
1987  Distinguished  Service  Award  from 
Governor  Allain  of  Mississippi  for  his 
full-time  volunteer  work  in  the  chemical 
dependency  unit.  The  Respondent 
logged  6.566  hours  of  volunteer  work, 
and  served  more  than  1,000  patients 
during  this  time. 

For  three  to  four  years  following  his 
conviction,  the  Respondent  attended 
Alcoholics  Anonymous  meetings  once 
or  twice  daily.  Until  1992.  the 
Respondent  attended  the  Alcoholics 
Anonymous  meetings  five  days  per 
week.  Respondent  presently  attends 
approximately  one  meeting  a  week.  The 
Respondent  also  attends  the  Caducous 
Qub  meetings  one  time  per  week.  The 
Caduceus  Qub  Is  comprised  of 
physicians  recovering  from  chemical 
dependency,  who  assist  other 
physicians  in  the  recovery  process. 

At  the  administrative  hearing,  a 
medical  board  investigator  testified  that 
he  collected  random  urine  specimens 
from  the  Respondent,  once  or  twice 
monthly,  over  a  three-year  period.  Each 
drug  screen  was  negative  over  this 
period  of  time.  The  investigator  further 
testified  there  had  been  oo  abuse  or 
report  of  abuse  of  controlled  substances 
by  the  Respondent  since  the  mid-1980'8. 


The  administrative  law  judge  further 
noted  that  the  Respondent  has  authored 
several  articles  regarding  chemical 
dependency.  Five  of  those  articles  have 
been  published,  and  were  submitted    ' 
with  the  Respondent's  brief  for 
consideration. 

Pursuant  to  21  U.S.C.  823(0.  the 
Administrator  may  deny  an  appHcation 
for  registration  if  he  determines  that 
such  registration  would  be  inconsistent 
with  the  public  interest.  Section  823(f) 
provides  for  consideration  of  the 
following  factors  in  determining  where 
the  public  interest  lies: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority: 

(2)  The  apphcant's  experience  in 
dispensing  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State. 
Federal  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety. 

These  factors  are  to  be  considered  in 
the  disjunctive.  That  is,  the 
Administrator  may  properly  rely  on  any 
one  or  a  combination  of  those  factors, 
giving  each  the  weight  he  deems 
appropriate  in  determining  the  public 
interest.  See  Henry  J.  Schwarz,  Jr..  M.D.. 
Docket  No.  88-42.  54  FR  16422  (1989). 

The  administrative  law  judge  found 
that  Respondent  had  been  convicted  of 
a  felony  offense  relating  to  controlled 
substances.  He  further  found  that  the 
Respondent  had  an  extensive  history  of 
substance  abuse.  However, 
Respondent's  drug  abuse  problem  and 
felony  conviction  occurred  almost  ten 
years  ago.  Respondent  has  made  great 
strides  in  his  personal  rehabilitation 
from  substance  abuse.  The 
administrative  law  judge  found  that 
Respondent's  testimony  refiected 
sincere  remorse  for  his  prior  unlawful 
activities  and  concluded  that 
Respondent's  remorse  and  rehabilitation 
permit  a  conclusion  that  Respondent's 
registration  is  consistent  with  the  public 
interest.  See  Frank  Chin,  M.D.,  57  FR 
47673  (1992):  Chin-Un  Cheng.  M.D.,  57 
FR  18907  (1991). 

The  Administrator  finds  that  there  is 
sufficient  evidence  in  the  record  to 
conclude  that  Respcmdent.  given  the 
opportunity,  will  utilize  a  I^A 
registration  in  a  responsible  and 
professional  manner.  The  Administrator 
adopts  the  findings  of  fact,  conclusions 
of  law  and  recommended  ruling  of  the 
administrative  law  }udge  In  its  entirety. 


Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  the 
application  for  DEA  registration 
submitted  by  Robert  Takos,  M.D.,  on 
November  26, 1990,  be  granted  in 
Schedules  IV  and  V.  excluding 
Buprenex.  This  order  is  effective 
October  19,  1993. 

Dated:  October  13.  1993 
Robert  C  Bonner. 
Administrator  Drug  Enforcement. 
(FR  Doc  93-25607  Filed  lO-lA-93;  8:45  ami 
eujjNCCOOc  Mio-w^ 


DEPARTMENT  OF  LABOR 

Office  o(  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  t>y  ttte 
Office  of  Management  and  Budget 
(OMB) 

BACKGROUND:  The  Department  of  Labor, 
in  carrying  out  its  responsibilities  under 
the  Paperwork  Reduction  Act  (44  U.S.C 
chapter  35),  considers  comments  on  the 
reporting/recordkeeping  requirements 
that  will  affect  the  public. 

RECOROKEEPING/REPOfrriNO 
REQUIRaiENTS  UMOER  REVIEW:  As 
necessary,  the  Department  of  Labor  will 
publish  Agency  recordkeeping/ 
reporting  requirements  under  review  by 
the  Office  of  Management  and  Budget 
(OMB)  since  the  last  publication.  These 
entries  may  include  new  collections, 
revisions,  extensions,  or  reinstatements, 
if  applicable.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and/or  Agency 
identification  numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  niunber  of  forms  in  the  request 
for  approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 
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COMMENTS  AND  QUESDOHS:  Copies  of  the 

recordkeeping/refwrting  requirements 
included  in  each  notice  may  be  obtained 
by  calling  the  Departmental  Clearance 
Officer.  Kenneth  A.  Mills  ((202)  219- 
5095).  Comments  and  questions  about 
the  items  included  in  each  notice 
should  be  directed  to  Mr.  Mills,  Office 
of  Information  Resources  Management 
Policy.  U.S.  Department  of  Labor.  200 
Constitution  Avenue  N\V.,  room  N- 
1301.  Washington.  DC  20210. 
Comments  should  also  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Attn:  OMB  Desk  Officer  for 
(BLS/DM/ESA/  ETA/OLMS/MSHA/ 
OSHA/PWBA/VETS).  Office  of 
Management  and  Budget,  room  3001, 
Washington.  DC  20503  {(202)  395- 
6880). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  dale. 

Revision 

Employment  and  Training 
Administration 

Governor's  Request  for  Advances  from 
the  Federal  Unemployment  Account  or 
Requests  for  Volimtary  Repayment  of 
Such  Advances  1205-0199. 

State  or  local  governments. 

201  respondents;  1  hour  per  response; 
201  total  hours;  no  forms. 

When  State  employment  funds 
become  insolvent,  funds  needed  to 
continue  unemployment  benefits 
without  interruption  can  be  borrowed 
from  the  Federal  Unemployment 
Account.  To  trigger  a  request  for 
advances  or  a  voluntary  repayment  the 
Governor  or  the  person  so  delegated  by 
the  Governor  must  forward  a  formal 
letter  to  the  Secretary  of  Labor. 

Signed  at  Washington,  DC,  this  14th  day  of 
October.  1993. 
Kenneth  A.  Mills, 
Departmental  Clearance  Officer. 
IFR  Doc.  93-25621  Filed  lO-ia-93;  8:45  am) 
8NJJNGCOOC  «»10-«-P 


Senior  Executive  Service;  Appointment 
of  Memt>ers  to  the  Performance 
Review  Board 

Title  5  U.S.C  4314(c)(4)  provides  that 
Notice  of  the  appointment  of  an 
individual  to  serve  as  a  member  of  the 
Performance  Review  Board  of  the  Senior 
Executive  Service  shall  be  published  in 
the  Federal  Register. 

The  following  individuals  are  hereby 
appointed  to  three-year  terms  on  the 
Department's  Performance  Review 
Board: 


Carol  A.  Gaudin 

Thomas  P.  Glyiui 

James  D.  Henry 

Meredith  Miller 

Peter  E.  Rell 

FOR  FURTHER  »*F0RMAT10H  COHTACT:  Mr. 

Larry  K.  Goodwin.  Director  of  Personnel 

Management,  room  C5526,  U.S. 

Department  of  Labor.  Frances  Perkins 

Building.  200  Constitution  Avenue  NW., 

Washington.  DC  20210.  telephone:  (202) 

219-6551. 

Signed  at  Washington,  DC  this  12th  day  of 
October  1993. 
Robert  B.  Rekh, 
Secretary  of  Labor. 
|FR  Doc  93-25622  Filed  10-18-93;  8:45  am) 

BtLUNQ  COM  4610-23-M 


Employment  and  Training 
Administration 

[TA-W-28,571] 

Q  &  L  Machine.  South  Parte,  ME; 
Revised  Determination  on 
Reconsideration 

On  October  1, 1993,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  the  former  workers 
of  the  subject  firm.  The  notice  will  soon 
be  published  in  the  Federal  Register. 

Investigation  findings  show  that  the 
workers  produced  screw  machine  parts. 
All  production  and  employment  ceased 
on  March  17, 1993  when  the  plant  was 
closed. 

The  Department's  denial  was  based 
on  the  fact  that  the  "contributed 
importantly"  test  of  the  Group 
Eligibility  Requirements  of  the  Trade 
Act  was  not  met. 

New  findings  on  reconsideration 
show  that  a  major  customer  increased 
its  imports  of  screw  machine  parts  from 
Mexico  while  ceasing  purchases  frt)m 
the  subject  firm  during  the  relevant 
period. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  workers  at  G  &  L 
Machine  in  South  Paris,  Maine  were 
adversely  affected  by  increased  imports 
of  articles  that  are  like  or  directly 
com{>etitive  with  the  screw  machine 
parts  previously  produced  at  the  subject 
firm. 

In  accordance  with  the  provisions  of 
the  Act,  I  make  the  following  revised 
determination  for  workers  of  G  &  L 
Machine  in  South  Paris,  Maine. 

"All  workers  of  G  &  L  Machine  In  South 
Paris,  Maine  who  became  totally  ot  partially 
separated  from  employment  on  or  after 


March  31. 1992  and  before  October  1. 1993 
are  eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington.  DC.  this  7th  of 
October  1993. 
Stephen  A.  Wandner, 
Deputy  Director.  Officer  ofLegishtion  & 
Actuarial  Service,  Unemployment  Insurance 
Service. 
IFR  Doc.  93-25626  Filed  10-18-93;  8:45  am) 

BlUMaCOOC  4S10-30-M 

[TA-W-28,785] 

Leviton  Manufacturing.  Warwicli,  Ri; 
Investigations  Regarding  Certificatlona 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance;  Correction 

This  notice  corrects  the  notice  for 
petition  TA-W-28,785  which  was 
published  in  the  Federal  Register  on 
July  7, 1993  (58  FR  36422)  in  FR 
Document  93-15996. 

A  printing  error  concerning  the  name 
and  location  of  Cable  Electric  Prod., 
Leviton  Manufacturing,  Providence, 
Rhode  Island  app)ears  in  the  2nd  line  of 
the  first  and  second  columns  in  the 
appendix  table  on  page  36422.  The 
name  should  read  "Leviton 
Manufacturing"  and  the  location  should 
read  "Warwick.  Rhode  Island"  instead 
of  Cable  Electric  Prod..  Leviton 
Manufacturing.  Providence,  Rhode 
Island. 

Signed  in  Washington.  DC  this  October  7, 
1993. 

Marvin.  M.  Fooks, 
Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  93-25625  Filed  10-18-93;  8:45  am) 
BILUNO  cooc  4aio-a»-M 


[TA-W-28,960] 

Sonny  Styles,  Inc.  Scranton,  PA; 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  16, 1993  in  response 
to  a  worker  petition  which  was  filed  on 
August  5, 1993  on  behalf  of  workers  at 
Sonny  Styles,  Incorporated,  operating 
out  of  Scranton,  Pennsylvania. 

The  Department  of  Labor  has  been 
unable  to  contact  the  petitioners  and/or 
the  officials  of  the  subject  firm,  to  obtain 
the  necessary  data  regarding  the  subject 
facility  in  order  to  make  a 
determination.  State  agency  officials 
state  they  have  no  records  of  Sonny 
Styles.  Since  the  essential  information  is 
not  available  for  the  Department  to 
make  a  determination  as  to  whether  the 
workers  at  the  subject  firm  are  eligible 
for  adjustment  assistance  benefits. 
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therefore,  the  investigation  has  been 
terminated. 

Sisaed  at  Washington.  DC  this  7th  day  of 
October  1993. 
Manrfai  M.  Foolo, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  93-25624  Filed  10-18-93;  8:45  am] 

BILUNO  coot  46ie-30-M 

n'AW-28.830:  TA^IW-28^1] 

Winters  Industries,  Canton,  OH  and 
Alliance,  OH;  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

On  September  25. 1993.  the  company 
requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  work^ers  at  the  subject 
firm.  The  Department's  Negative 
E)etermination  was  issued  on  August  27, 
1993  and  published  in  the  Federal 
Register  on  September  17. 1993  (58  FR 
4867B). 

The  company  is  submitting  additional 
lost  bid  information  and  data  showing 
that  worker  separations  and  sales 
declines  occurred  in  1993. 

Condusion 

After  careful  review  of  the 
application.  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is.  therefore,  granted. 

Signed  at  Washington,  DC,  this  day  of 
October  7, 1993. 
Stephea  A.  Wandner, 

Deputy  Director,  Office  of  Legislation  6r 
Actuarial  Services,  Unemployment  Insurance 
Service. 

(FR  Doc  93-25623  Filed  10-18-93: 8:45  am] 

■aXMO  OOOC  W10-40-M 


Labor  Surplus  Area  Classifications 
Under  Executive  Orders  12073  and 
10582;  Notice  of  the  Annual  List  of 
Labor  Surplus  Areas 

agency:  Employment  and  Training 
Administration,  Labor. 
aCTXM:  Notice. 

SUMMARY:  The  piupose  of  this  notice  is 

to  annoimce  the  annual  list  of  labor 

siuplus  areas. 

DATES:  The  annual  list  of  labor  siuplus 

areas  is  effective  October  1. 1993. 

through  September  30. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  C  Hardin,  Chief.  Division  of 

Planning,  Employment  and  Training 


Administration.  200  Constitution 
Avenue.  NW..  room  N-4470.  Attention: 
TEESS.  Washington.  DC  20210. 
Telephone:  202-219-5185. 
SUPPLEMENTARY  INFORMATION:  Executive 
Order  12073  requires  executive  agencies 
to  emphasize  procurement  set-asides  in 
labor  surplus  areas.  The  Secretary  of 
Labor  is  responsible  under  that  cSrder 
for  classifying  and  designating  areas  as 
labor  surplus  areas.  Executive  agencies 
should  refer  to  Federal  Acquisition 
Regulation  part  20  (48  CFR  part  20)  in 
order  to  assess  the  impact  of  the  labor 
siuplus  area  program  on  particular 
procurements. 

Under  Executive  Order  10582 
executive  agencies  may  reject  bids  or 
oH^ers  of  foreign  materials  in  favor  of  the 
lowest  off^er  by  a  domestic  supplier, 
provided  that  the  domestic  supplier 
undertakes  to  produce  substantially  all 
of  the  materials  in  areeis  of  substantial 
unemployment  as  defined  by  the 
Secretary  of  Labor.  The  preference  given 
to  domestic  suppliers  under  Executive 
Order  10582  has  been  modified  by 
Executive  Order  12260.  Federal 
Acquisition  Regulation  part  25  (48  CFR 
part  25)  implements  Executive  Order 
12260.  Executive  agencies  should  refer 
to  Federal  Acquisition  Regulation  part 
25  in  procurements  involving  foreign 
businesses  or  products  in  order  to  assess 
its  impact  on  the  particular 
procurements. 

The  Department  of  Labor  regulations 
implementing  Executive  Orders  12073 
and  10582  are  set  forth  at  20  CFR  part 
654.  subparts  A  and  B.  Subpart  A 
requires  the  Assistant  Secretary  of  Labor 
to  classify  jurisdictions  as  labor  surplus 
areas  pursuant  to  the  criteria  specified 
in  the  regulations  and  to  publish 
annually  a  list  of  labor  surplus  areas. 
Pursuant  to  those  regulations  the 
Assistant  Secretary  of  Labor  is 
publishing  the  annual  list  of  labor 
surplus  areas. 

Subpart  B  of  part  654  states  that  an 
area  of  substantial  unemployment  for 
purposes  of  Executive  Order  10582  is 
any  area  classified  as  a  labor  surplus 
area  under  subpart  A.  Thus,  labor 
surplus  areas  imder  Executive  Order 
12073  are  also  areas  of  substantial 
imemployment  imder  Executive  Order 
10582. 

The  areas  described  below  have  been 
classified  by  the  Assistant  Secretary  of 
Labor  as  labor  surplus  areas  pursuant  to 
20  CFR  654.5(b)  (48  FR  15615  April  12. 
1983)  and  are  efi^ective  October  1. 1993. 
through  September  30. 1994. 

The  list  of  labor  surplus  areas  is 
published  for  the  use  of  all  Federal 
agencies  in  directing  procurement 
activities  and  locating  new  plants  or 
facilities. 


Signed  at  Washington.  DC,  on  October  4, 
1993. 

Doug  Ron. 

Assistant  Secretary. 

Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence October  i,  1993 
Through  September  30, 1994 


Btgtite  labor  surplus 

Civil  jurisdictions  irv 

areas 

eluded 

Alat>ama: 

Anruston  City  

Anniston  City  in  Cal- 

houn County. 

Bartxxjr  County  

BartXHjr  Counfty. 

Bessemer  City  

Bessemer  City  in  Jel- 

(erson  County. 

Bibb  County  

Bibb  County. 
Bulkx:k  County. 

Bullock  County 

Butter  County  

Butler  County. 

Chambers  County  .. 

Charrters  County. 

Cherokee  County  ... 

Cherokee  County. 

Chitton  Courrty  

Chitton  County. 

Choctaw  County  .... 

Choctaw  County. 

Clarke  County 

Clarke  County. 

Colbert  County 

Colbeft  County. 

Conecuh  County  .... 

Conecuh  County. 

Covington  County  .. 

Covington  County. 

Escambia  County  .. 

Escambia  County. 

Fayette  County  

Fayette  County. 

Florence  City  

Fkxence  City  m  Lau- 

derdale County. 

Gadsden  City 

Gadsden  Crty  in 

Etowah  County. 

Greene  County  

Greene  County. 

Haie  County 

Hale  County. 
Jackson  County. 

Jackson  County 

Lamar  County 

Lamar  County. 

Lawrence  County  ... 

Lawrence  County. 

Lowndes  County  .... 

Lowndes  County. 

Markxi  County  

Marion  County. 

Monroe  County 

Monroe  County. 

Perry  County 

Perry  County. 

Pickens  County 

Pk*ens  County. 

Prichard  City 

Phchard  City  in  Mo- 

bile County. 

Randolph  County  ... 

Randolph  County. 

SelmaClty  

Selma  City  in  Dallas 
County. 

Sumter  County 

Sumter  County. 

Talladega  County  .. 

Talladega  County. 

Walker  County 

Walker  County. 

Washington  County 

Washington  County. 

Witeox  County 

Wikxw  County. 

Winston  County  

Winston  County. 

Alaska: 

Bethel  Census  Area 

Bethel  Census  Area. 

FairtMnks  City 

FairtMmks  City  in 

Fairbanks  North 

Star  Borough. 

Balance  of  Fair- 

Fairbanks North  Star 

banks  North  Star 

Borough  less  Fav- 

Borough. 

banksCity. 

Haines  Borough 

Haines  Borough. 

Kenai  Peninsula 

Kenai  Peninsula  Bor- 

Borough. 

ough. 

Ketchikan  Gateway 

Ketchikan  Gateway 

Borough. 

Borough. 

Kodtak  Island  Bor- 

Kodiak Island  Bor- 

ough. 

ough. 

Matanuska-Susitna 

Matanuska-Susitna 

Borough. 

Borough. 

Nome  Census  Area 

Nome  Census  Area. 
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Labor  Surplus  Areas  Euqible  for 
Federal  Procurement  Pref- 
erence October  l.  1993 
Through  September  30,  1994— 
Continued 


EKgiJte  labor  surplus 
areas 


Nontiwest  Arctic 

Princa  ol  Wales 

Outer  Ketchikan. 
Skagway  YaKutat 

AngoonCens 

Area. 
Southeast  Fair- 

bar4(S  Census 

Area. 
Valdez  Cordova 

Census  Area. 
Wade  Hampton 

Census  Area. 
WrangeM-Peterv 

burg  Census 

Area. 
Yukon-Koyukuk 

Census  Area. 
Arizona: 

Apache  County 

Balance  of  Cochise 

County. 
Balance  of 

Cocontno  County. 

Gila  County  , 

La  Paz  County 

Navajo  County  _ 

PinaJ  County  

Santa  Cruz  County 
Yuma  City  _..........., 

Balance  of  Ywna 

County. 
Arkansas: 

Bradtoy  County , 

ChKOl  County 

Ctebume  County  >.. 
Conway  County  ...., 
Crawford  County  _. 
Balance  of 

Crittenden  Courv 

ty- 

Cross  County  „ 

Desha  County 

Drew  County 

Hot  Spring  County 
Jackson  County  .... 
Jacksonvilte  City  ... 

Lafayette  County  .. 
Lawrence  County  .. 

Lee  County  „... 

Lincoln  County 

LJMe  River  County 
Mississippi  County 

Monroe  County  

Nevada  County 

Ouachita  Courrty  ... 

Phillips  County 

Pike  County  

Pine  Bluff  City 

Poinsett  County  .... 

Prairie  County 

Randolph  County  .. 


Civil  jufisdtetkxis  Irv- 
eluded 


Northwest  Arctic  Bor- 
ough. 

Prince  of  Wales 
Outer  Ketctiikaa 

^kagway  Yakutat 
'  Angoon  Cerw  Area 

Souttwast  Fairtianks 
Census  Area. 

VakJez  Cordova  Cen- 
sus Area. 

Wade  HanplonCefv 
sus  Area. 

WrangeH-Petersburg 
Census  Area. 

Yukon-Koyukuk  Cerv- 
sus  Area. 

Apache  County. 
Cochise  County  less 

Sierra  Vista  City. 
Coconino  County  less 

Flagstaff  City. 
Gila  County. 
La  Paz  County. 
Navajo  County. 
Pinal  County. 
Santa  Cruz  County. 
Yuma  City  in  Yuma 

County. 
Yuma  County  less 

Yuma  City. 

Bradtoy  County. 

ChkxX  County. 

Ctebume  County. 

Conway  County. 

Crawford  County. 

Crittenden  County 
less  West  Memphis 
City. 

Cross  County. 

Desha  Courrty. 

Drew  County. 

Hot  Spring  County. 

Jackson  County. 

Jacksonville  City  in 
Pulaski  Courrty. 

Lafayette  County. 

LawrerKS  County. 

Lee  County. 

Lincoln  County. 

Little  River  County. 

Mississippi  County. 

Mofvoe  County. 

Nevada  County. 

Ouachita  Courrty. 

Phillips  County. 

Pike  County. 

Pine  Bluff  City  in  Jef- 
ferson County. 

Poinsett  County. 

Prairie  County. 

Randolph  County. 


Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence October  1.  1993 
Through  September  30.  1994— 
Continued 


EligS)le  labor  surplus 
areas 


SL  Francis  County  . 
Van  Buen  County  . 

White  County 

Woodnjff  County  _ 
CaTifomia: 

Alpine  County  

Amador  County 

AntiochCity  — 

Apple  Valley  City  ... 


AzusaCity  

Bakersliekl  City  .„. 
BaMwin  Parte  City 


Bell  City  

Ben  Gardens  City 


Balavwe  of  Butte 
Cour^. 

Calaveras  County 
Carson  City 


Civil  jurisdkrtions  in- 
cluded 


Cokjsa  County 

Compton  City ~.. 


Corona  City  , 


Del  Norte  County 
El  Cajon  City 


ElCenbroCily 
El  Monte  City  . 
FairfieU  City  „, 
FontanaCity  . 
Fresno  City  ... 


Balance  of  Fresno 

County. 
Gilroy  City 


GlendaleCity 


Glenn  County 

Hantord  City 


Si  Francis  County. 
Van  Buren  County. 
White  County. 
Woodnjtf  County. 

Alpirte  County. 
Amador  County. 
Anboch  City  in  Contra 

Costa  County. 
Apple  Valley  City  in 

San  Bernardino 

County. 
Azusa  city  in  Los  Arv 

geles  County. 
BakersfiekJ  City  in 

Kem  County. 
BakJwin  Park  City  in 

Los  Angeles  Courv 

«y 

Bell  City  in  Los  Ange- 
les County. 

Ben  Gardera  City  in 
Los  Angetes  Courv 

«y- 

Butte  County  less 
Chico  City.  Para- 
dise C4ty. 

Calaveras  Coitfity. 

Carson  City  in  Los 
Angeles  County. 

Cathedral  City  in  Riv- 
erskle  County. 

Chico  City  in  Butte 
County. 

CkMis  city  in  Fresno 
County. 

Collon  City  in  San 
Bernardino  County. 

Coiusa  County. 

Compton  City  in  Los 
Angeles  County. 

Cororui  City  in  River- 
side Courrty. 

Del  Norte  County. 

El  Cajon  City  in  San 
Diego  County. 

El  Centre  City  in  Inv 
penal  County. 

El  Monte  City  in  Los 
Angeles  County. 

Fairfiekj  City  in  So- 
lano County. 

Fontana  City  in  San 
Bernardino  County. 

Fresno  City  in  Fresno 
County. 

Fresno  County  less 
ClovisCity. 

Gilroy  City  in  Santa 
Clara  County. 

Glendale  City  in  loi 
Angeles  County. 

Glenn  County. 

Hanford  City  in  Kings 
County. 


Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence October  l.  1993 
Through  September  30.  1994— 
Continued 


Eligit)le  labor  surplus 


Hawthome  City 

Hemet  City 

HesperiaCity 

Highland  City  

Humtx)ldt  County  ... 
Huntington  Park 
City. 

Imperial  Beach  City 

Balance  of  Irrperial 

County. 
Indio  City 


Civil  jurtsdctions  irv 
ckjded 


Inglewood  City 


Inyo  County  

Balance  of  Kem 

County. 
Balance  of  Kings 

County. 
La  Puente  City 

Lake  Courrty  

Larwaster  City  ....„ 

Lassen  County 

Lawndaie  City 

Lodi  City 

Lompoc  City 

Long  Beach  City  . 

Los  Angetes  City 


Hawttiome  City  In 
Los  Angeles  Coun- 
ty- 

Henrret  City  in  River- 
side County. 

Hesperia  City  in  San 
Bemardirx}  County. 

Highland  City  tn  San 
BernardirK)  County. 

Humboldt  County. 

Huntington  Park  City 
in  Los  Angeles 
County. 

Imperial  Beach  City  in 
San  Diego  County. 

Imperial  County  less 
El  Centro  City. 

hKjio  City  in  Riverside 
County. 

Inglewood  City  in  Los 
Ar>geles  County. 

Inyo  County. 

Kern  County  less  Ba- 
kersfield  City. 

Kings  County  less 
Hanford  City. 

La  Puente  City  in  Los 
Angeles  County. 

Lake  County. 

Lancaster  City  in  Los 
Angeles  County. 

Lassen  County. 

Lawndate  City  in  Los 
Angeles  County. 

Lodi  City  in  San  Joa- 
quin County. 

Lompoc  City  in  Sarrta 
6art)ara  County. 

Lortg  Beach  City  in 
Los  Angetes  Courv 

ty. 

Los  Angetes  City  in 
Los  Angeles  Courv 

ty- 
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Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence October  1,  i993 
Through  September  30,  1994— 
Continued 


EMgUe  labor  surplus 
areas 


Balanca  of  Los  An- 
9sies  County. 


LyrMfOOdCKy 

Madera  C«y 

Balance  ol  Madera 
County. 

May«M>odCily 


Civi  iurtsdk:tions  In- 
duded 


Los  Angeles  County 
less  Atwmbra  city, 
ArQadta  City,  Azusa 
City.  Baldwin  Pwk 
City.  Bel  City,  BeN 
Gardens  City,  BeK- 
Itower  City,  Beverty 
HiUs  City.  Burtiank 
City.  Carson  City. 
Cenitoe  City.  Clare- 
mont  City,  Comp- 
ton  City,  Covina 
CKy.  Culver  Cily. 
Downey  City,  El 
Monie  CRy,  Qar- 
dena  City.  Qlendale 
City,  Qlendora  City. 
Hawthorne  City, 
HunHnglon  Parte 
City,  Inglewood 
City,  La  Mirada 
City,  La  Pueme 
Oty,  U  Verne  Qty, 
Lakewood  City. 
Lancaster  City, 
Lawndale  City. 
Long  Beach  dty, 
Los  Angeles  City, 
LynwoodCity, 
Manhattan  Be«:h 
City.  Maywood 
Oty.  Monrovia, 
City,  Montet)eiio. 
City,  Monterey  Parte 
Oty,  Norwak  City. 
Pakndale  City. 
Paramount  City. 
Pasadena  Qty. 
Pico  Rivera  Oty. 
Pomona  City.  Rar>- 
cho  Palos  Verdes 
Oty.  Redondo 
Beach  City. 
Rosemead  City. 
San  Dimes  City. 
San  Gabnel  Ctty, 
Santa  Monica  City, 
South  Gate  City, 
Temple  Oty,  Tor- 
rance City.  Walnut 
City,  West  Covina 
Oty,  West  Holy- 
wood  City,  Whittier 
Qty. 

Lynwood  City  in  Los 
Angeles  County. 

Madera  Qty  in 
Madera  County. 

Madera  County  less 
Madera  City. 

Manleca  City  in  Sm 
Joaquin  County. 

Maywood  Cliy  in  Loa 
Angelas  County. 


Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence October  1,  1993 
Through  September  30,  1994— 
Continued 


ENgiDle  lat)or  surplus 
areas 


Mendocino  County. 
Merced  City. 

Balance  of  IMerced 

County. 
Modesto  City 


Modoc  County 
MonoCounty 
Montcterir  City  ... 

Montebefo  City 


Balance  of  Monte- 
ray  County. 


Nevada  County  .„, 
Noroo  Oty 

NonvafcClty 

Oakland  City 

Oceanside  City  .... 

Ontario  Oty 

Oxnard  Oty 

Palm  Springs  City 

PaimdaieCity 

ParadteeCity 

Paramount  Oty  ....^ 

Pico  Rivera  Oty  .^ 

Pittsburg  Oty 


Plumas  County 
Pomona  Oty  ^ 


RKwsidBOly 


Civl  )urisdk:tions  irv 
ciuded 


Mendocino  County, 
Merced  City  in 
Merced  County. 

Merced  County  less 
Merced  City. 

Modesto  City  in 
Stanislaus  County. 

Modoc  County. 

MonoCounty. 

Montdair  City  in  San 
Bernardino  County. 

MontebeNo  City  In 
Los  Angeles  Courv 

ty. 

Monterey  County  less 
Marina  Oty.  Monte- 
rey City,  Salinas 
City.  Seaside  City. 

Napa  City  In  Napa 
County. 

National  Oty  in  San 
Diego  County. 

Nevada  County. 

Norco  City  in  River- 
side County. 

Nonwak  City  in  Los 
Angeles  County. 

Oakland  Oty  in  Ala- 
meda County. 

Oceanside  City  in 
San  Diego  County. 

Ontario  City  in  San 
Bernardino  County. 

Oxnard  City  in  Verv 
tura  County. 

Pahn  Springs  City  in 
Riverside  County. 

Palmdale  City  in  Los 
Angeles  County. 

Paradtee  Oty  in  Butte 
County. 

Paramount  Oty  in 
Los  Angeles  Coun- 
ty- 
Pico  Rivera  City  in 
Los  Angeles  Coun- 
ty. 

Pittsburg  City  in 
Contra  Costa 
County. 

Plumas  County. 

Pomona  Oty  in  Loe 
Angeles  County. 

PorterviHe  Oty  in 
Tulare  County. 

Raddng  Oty  in  Shas- 
ta County. 

RiaMo  City  in  San 

BemerdHV)  Courty. 
Richmond  City  in 
Contra  Costa 
County. 
Riverside  Oty  m  Riv- 
erside County. 


Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence October  1,  1993 
Through  September  30,  1994— 
Continued 


EligUe  lebor  surplus 
areas 


Balance  of  River- 

skle  County. 


Rosemead  Oty 

RoseviHe  City  .... 
Sacramento  Oty 

Salinas  Oty 


San  Benito  County 
San  Bernardino  Oty 


Balance  ol  San 
Bernardino  Coun- 
ty. 


Balance  of  San 
Joaquin  County. 


Santa  Ana  City 

Santa  Maria  City  „. 

Seaside  Oty 

Balance  of  Shasta 
County. 

Sierra  County 

Siskiyou  County 

South  Gate  Oty  „_ 


Balarx:eof 

Stantstaus  Courv 

ty. 

Stanton  oty 

Stockton  Oty 

Suiter  County 

Tehama  County 

TraoeyOty  -  ,„, 


Civil  junsdctons  irv 
ciuded 


Riverside  County  less 
Cathedral  Dty,  Co- 
rona City,  Hemet 
City.  Indk)  City. 
Norco  City,  Palm 
Springs  Crty,  River- 
side Dty. 

Rosemead  Oty  in 
Los  Angeles  Courv 

ty. 

Rosevflle  City  in  Plac- 
er County. 
Sacramento  City  in 
Saaamento  Coun- 
ty. 
Saiinas  City  m  Monte- 
rey County. 
San  Benito  County. 
San  Bernardino  City 
in  San  Bernardino 
County. 

San  Bernardino 
County  less  Apple 
VaUey  City.  Chno 
City,  Colton  City, 
FontanaOty, 
Hesperia  City. 
Higtiland  City. 
Montdair  Crty,  On- 
tanoCity,  Ranctw 
Cucanx)nga  City, 
Redtands  City,  Ri- 
attoCrty,  San 
Bemardmo  City. 

Upland  City, 
VictorviHe  City. 

San  Joaquin  County 
less  LodiCity. 
MantecaCity, 
Stockton  City.  Tra- 
eeyOty. 

Santa  Ana  City  in  Or- 
ange County. 

Santa  Mana  Oty  in 
Santa  Barbara 
County. 

Seaside  City  in  Mon- 
terey County. 

Shasta  County  less 
Redding  City. 

Sierra  County. 

Siskiyou  County. 

South  Gate  City  in 
Los  Angeles  Coun- 
ty. 

StanHaus  County  less 
Modesto  City, 
TuriockCity. 

Stanton  Oty  in  Or- 
ange County. 

Stockton  City  in  San 
Joaquin  County. 

Suiter  County. 

Tehama  County. 

Tracey  City  in  San 
Joaquin  County. 
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Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence October  1.  1993 
Through  September  30.  1994— 
Continued 


Eligible  labor  surplus 
areas 


Trinity  County 
Tulare  City 


Balance  of  Tulare 
County. 

Tuolumne  County 
Turkx*  City 

VaHejo  City 

Victorville  City  .„.. 

Visalia  City 

Watsonville  City  .. 

West  Holtywood 

at/. 

West  Sacramerrto 
City. 

Woodland  City  .... 

Balance  of  Yolo 
County. 


Yuba  County 

Colorado: 
Archuleta  County  ... 

Cone)OS  County  

Costllia  County 

Delta  County 

Dolores  County 

GrarxJJunction  City 

Lake  County  

Las  Animas  County 
Rio  Grande  County 
Saguactw  County  .. 
San  Juan  County  ... 
Conr)ecticul: 

Ansonia  Town 

Bridgeport  City 

Bristol  City  

Cantertxjry  Town  ... 

Dert>yToMn 

East  Haven  Town  .. 

Hartford  City  

KiUingly  Town 

Meridenaty  _.. 

Naugatucfc  Town  .... 

New  Britain  City 

Pteurrfield  Town 

PlainvtHe  Town 

Plymouth  Town  — 

Prospect  Town 

Putnam  Town  

Sprague  Town 

Sterlng  Town  . .. 

TTx)maston  Town  ._ 
Thompson  Town  „ 
Torringlon  City 


Civi!  jurisdKtions  irv 
duded 


Trinty  County. 
Tulare  City  in  Tulare 

County. 
Tulare  County  less 

Porterville  City. 

Tulare  City,  Visalia 

City. 
Tuolumne  County. 
Turlock  City  in 

Stanislaus  County. 
Valleio  City  in  Sotaix) 

County. 
Victorville  City  in  San 

Bemardirx>  County. 
Visalia  City  in  Tulare 

County. 
Watsonville  City  in 

Santa  Cruz  County. 
West  Holtywood  City 

in  Los  Angeles 

County. 
West  Sacramento 

City  in  Yolo  Coun- 
ty- 
Woodland  City  in 

Yolo  County. 
Yolo  County  less 

Davis  City,  West 

Sacramento  City. 

Woodland  City. 
Yuba  County. 

Archuleta  County. 
Conejos  County. 
Costlla  County. 
Delta  County. 
Dolores  County. 
Grarxt  Junction  City 
in  Mesa  County. 
Lake  County. 
Las  Animas  County. 
Rio  Grande  County. 
Saguache  County. 
San  Juan  County. 

Ansonia  Town. 
Bridgeport  City. 
Bristol  City. 
Cantertxjry  Town. 
Derty  Town. 
East  Haven  Town. 
Hartford  City. 
KiUingly  Towa 
MeridenCity. 
Naugatuck  Town. 
New  Britain  City. 
PlainfieU  Town. 
PlainviUe  Towa 
Plymouth  Towa 
Prospect  Towa 
PutrwunTowa 
Sprague  Towa 
Sterling  Towa 
TTiomaston  Town. 
Thompson  Towa 
Torrlngton  CNy. 


LABOR  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence October  1.  1993 
Through  September  30,  1994— 
Continued 


Eligible  labor  surplus 
areas 


Waterfoury  City 

Watertown  Town .... 
Winchester  Town  ... 

Woteott  Town 

FkMida: 

Baker  County 

Boynlon  Beach  City 


Calhoun  County 

Citrus  County 

Collier  Courrty 

Cokxnbia  County  ... 
Daytona  Beach  City 


De  Solo  County  .. 
Delray  Beach  City 


Dixie  County  .... 
Flagler  County  . 
Fort  Myers  City 


Port  Pierce  City  ... 
Ft  Lauderdale  City 


Glades  County  .. 
Greenacres  City 


Civil  jur1sdk:tions  irv 
duded 


Gulf  County \ 

Hallandale  C^ 

Hamilton  County  ... 

Hardee  County  

Hendry  County 

Hernando  County  ., 
HialeahCity 

Highlands  County  . 
Hollywood  City 


Indian  River  County 

Lake  County  ._ 

Lake  Worth  City 


Lakeland  City 

Lauderdale  Lakes 
City. 

Balance  of  Marion 
County. 

Martin  County  

MetwumeCily  ... 

Miami  Beach  CHy 

Miami  City 

North  Miami  City  . 

Ocala  City 


Watertxjry  City. 
Watertown  Town. 
WiTKtiester  Town. 
WolcottTowa 


Baker  County. 
Boynton  Beach  City 

in  Palm  Beach 

County. 
Calhoun  County. 
Citrus  County. 
Collier  County. 
Columbia  County. 
Daytona  Beach  City 

in  Volusia  County. 
De  Soto  County. 
Delray  Beach  City  In 

Palm  Beach  Courv 

ty. 

Dixie  County. 
Flagler  County. 
Fort  Myers  City  in 

Lee  County. 
Fort  Pierce  City  in  SL 

Lucie  County. 
Ft  Lauderdale  City  in 

Broward  County. 
Glades  County. 
Greenacres  City  in 

Palm  Beach  Courv 

ty. 
....    Gi4f  County. 
.T^rf^^Qlandale  City  in 

Broward  County. 
Hamilton  County. 
Hardee  County. 
Hendry  County. 
Hemando  County. 
Hialeah  City  in  Dade 

County. 
Highlands  County. 
Hottywood  City  in 

Broward  County. 
Ind»n  River  County. 
Lake  County. 
Lake  Worth  City  in 

Palm  Beach  Coun- 
ty 
Lakeland  City  in  Pole 

County. 
Lauderdale  Lakes 

City  in  Broward 

County. 
Marion  County  Less 

Ocala  City. 
Martin  County. 
Metxxjme  City  in 

Brevard  County. 
Miami  Beach  City  in 

Dade  County. 
Miami  City  in  Dade 

County. 
North  Miami  City  in 

Dade  County. 
Ocala  City  in  Marion 

County. 


Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence October  1,  1993 
Through  September  30,  1994— 
Continued 


Eligible  labor  surplus 
areas 


Okeechobee  Coun- 
ty- 

Balarwe  of  Palm 
Beach  County. 


Panama  City 


Balance  of  Pok 

County. 
Pompano  Beach 

City. 
Port  SL  Lucie  City 


Civi  kjrisdKtk>rts  in- 
ckjded 


Putnam  County 

Riviera  Beach  City 


BalarK;eof  SL 
Lucie  County. 

Sumter  County 

Suwannee  County 

Taylor  County  

West  Palm  Beach 
City. 

Georgia: 

Appling  County  

Atlanta  City „. 

Augusta  City  

Baker  County 

Bartow  County 

Brantley  County  .... 

Buike  County 

Cattwun  County  .... 
Chattooga  County  . 
Crawford  County  ... 
Dawson  County  .... 

Earty  County 

Elbert  County 

Emanuel  County  ... 
Hancock  County  .. 
Haralson  County  .. 

Heard  County  

Jasper  County  „... 
La  Grange  City  .... 

Macon  County  — 
Meriwether  County 

Miter  County 

Mitchel  County  .... 
Pickens  County .... 

Pole  County 

Quitman  County  .^ 

Schley  County  — 

-Screven  County  ... 


Okeechobee  County. 

Palm  Beach  County 
Less  Boca  Raton 
City.  Boynton 
Beach  City,  Delray 
Beach  City. 
Greenacres  City. 
Jupiter  City,  Lake 
Worth  City,  Riviera 
Beach  City.  West 
Palm  Beach  City. 

Panama  City  in  Bay 
County. 

Polk  County  Less 
Lakeland  City. 

Pompano  Beach  City 
in  Broward  County. 

Port  SL  Lucie  City  in 
SL  Lucie  County. 

Putnam  Couity. 

Riviera  Beach  City  in 
Palm  Beach  Coun- 
ty- 

SL  Lucie  County  Less 
Fort  Pierce  City. 
Port  St  Lucie  City. 

Sumter  County. 

SiMvannee  County. 

Taylor  County. 

West  Palm  Beach 
City  in  Palm  Beach 
County. 

Appling  County. 
Atlanta  City  in  De 

KaK)  County.  Fulton 

County. 
Augusta  City  in  Rich- 

morvJ  County. 
Baker  County. 
Bartow  County. 
Brantley  County. 
Bufke  County. 
Calhoun  County. 
Chattooga  County. 
Crawtord  County. 
Dawson  County. 
Early  County. 
Et)ert  County. 
Emarxjel  County. 
Hancock  County. 
Haralson  County. 
Heard  County. 
Jasper  County. 
La  Grange  City  m 

Troup  County. 
Macon  County. 
Meriwether  County. 
Miner  County. 
Milchel  Cour.^. 
Pickens  County. 
Pole  County. 
QuiUnan  County. 
Schley  County. 
Screven  County. 
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Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence October  1,  1993 
Through  September  30.  1994— 
Continued 


Eligible  labor  surplus 
areas 

Seminole  County  ... 

Stewart  County 

Turner  County 

Warren  County  

Webster  County 

Idaho: 

Adams  Courtty 

Benewah  County  ... 

Bonner  County 

Boundary  County  ... 

Clearwater  County  . 

Gem  County  

Idaho  County  

Lemhi  County  

Balance  of  Nez 
Perce  County. 

Power  County  

Shoshone  County  .. 

Valley  County  

ininois: 

Alexander  County  .. 

Alton  City  

Aurora  City  „ 

Belleville  City  

Bond  County 

Boone  Courity 

Calhoun  County 

Carpentersvitle  City 

Cass  County 

Chicago  City  

Christian  County  _.. 
Cicero  City  ....„ 

Clark  County 

Clay  County  

Crawford  County  .... 
Cumberland  County 
DartviNe  City 

Decatur  City  .._ 

East  St  Louis  City  . 

Edgar  County 

Edwards  County  .... 
Effingham  County  .. 
Elgin  City  

Fayette  County 

Franklin  Courrty 

Freeport  Crty 

~  Fulton  County 

Gallatin  Cowity  . 

Granite  City 

Greene  County 

Gnjndy  County  „.... 
HamNton  County  „.. 


Civil  jurisdKtions  irv 
cKided 


Semir)ole  County. 
Stewart  County. 
Turner  County. 
Warren  Courrty. 
Webster  County. 

Adams  County. 
Benewah  County. 
Bonner  County. 
BouTKlary  County. 
Clearwater  County. 
Gem  County. 
Maho  County. 
Lemhi  County. 
Nez  Perce  County 

Less  Lewiston  City. 
Power  County. 
Shoshorte  County. 
Valley  County. 

Alexander  County. 
Alton  City  in  Madison 

Courrty. 
Aurora  City  in  Du 

Page  Courrty,  Kane 

County. 
BetlevIHe  City  in  St 

Clair  County. 
Bor)d  County. 
Boone  County. 
Calhoun  County. 
CarpentersvtUe  City  in 

Kane  County. 
Cass  County. 
Chicago  City  in  Cook 

County. 
Chnstian  County. 
Cicero  City  in  Cook 

County. 
Clark  County. 
Clay  County. 
Crawford  Courrty. 
Cumberland  County. 
DanvUle  City  in  Ver- 

mbon  County. 
Decatur  City  in 

Macon  County. 
East  St  Louis  City  in 

SL  Clair  County. 
Edgar  County. 
Edwards  Courrty. 
Effingham  County. 
Elgin  City  in  Cook 

County,  Kane 

County. 
Fayette  County. 
Franklin  County. 
Freeport  City  in  Ste- 
phenson County. 
Fulton  County. 
Gallatin  County. 
Grarwte  City  in  Madh 

son  County. 
Greene  County. 
Gruridy  County. 
Hamilton  County. 


LABOR  Surplus  Areas  Eligible  for 

Federal     Procurement     Pref- 

erence     October      l.      1993 

Through  September  30,  1994— 

Continued 

Eligible  labor  surplus 

Civil  )urisdk:tiont  irv 

areas 

duded 

Harvey  City _.. 

Hanwy  City  in  Cook 

County. 

Balance  of  Jackson 

Jackson  County  less 

County. 

Carbondate  City. 

Jefferson  County  ... 

Jefferson  County. 

Johnson  County 

Johnson  County. 

Jose!  City 

Joliet  City  in  Wi 

County. 

Kankakee  City  ...... 

Kankakee  City  in 

Kankakee  County. 

U  SaHe  County 

La  Sale  County. 

Lawrence  County  ... 

Lawrence  County. 

Macoupin  County  ... 

Macoupin  County. 

Marion  County  

Marion  County. 

Maspn  County  

Mason  County. 

Massac  County 

Massac  County. 

Maywood  Village  ... 

Maywood  Village  in 

Cook  County. 

Mercer  County 

Mercer  Courrty. 

Montgomery  Coun- 
ty- 
North  Chfcago  City 

Montgomery  County. 

North  Chicago  City  in 

Lake  County. 

Pekin  City  

Pekin  City  in  Taze- 

well County. 

Perry  County 

Perry  County. 

Pike  County  

Pike  County. 

Pope  County 

Pope  County. 

Pulaski  County 

Pulaski  County. 

Putnam  County 

Putnam  County. 

QuincyCity  .„ 

Ouincy  City  in  Adams 

County. 

Randolph  County  ... 

Randolph  County. 

Balance  of  Rock  Is- 

Rock Island  CowTty 

land  County. 

less  Moline  City, 

Rock  Island  City. 

Rockford  City 

Rocktord  City  in  Win- 

nebago County. 

Saline  County  „ 

Saline  County. 

Scott  County  

Scott  County. 

Shelby  County  

Sheltjy  County. 

Stark  County  .„ 

Stark  County. 

Union  County 

Union  County. 

Balance  of  Vermil- 

Vermibon  County  less 

ton  County. 

Darrville  City. 

Wabash  County 

Wabash  County. 

Wayne  County 

Wayne  County. 

Whrte  County 

White  County. 

Williamson  County  . 

WMiamson  County. 

Indiana 

Anderson  City 

Anderson  City  in 

Madison  County. 

Blackford  County  ... 

Blackford  County. 

Crawford  County  ... 

Crawford  County. 

East  Chicago  City  .. 

East  Chicago  City  in 

Lake  County. 

Fayette  County  ._ 

Fayette  County. 

Fountain  County 

Fountain  County. 

Gary  City  .„ 

Gary  aty  m  Lake 

County. 

Henry  County  „ 

Henry  County. 

Jay  County 

Jay  County. 

KokomoCity 

Kokomo  City  In  How^ 

ard  County. 

Lawrence  County  _ 

LawrefK*  Couniy. 

Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence October  i,  1993 
Through  September  30,  1994— 
Continued 


Elig<)te  labor  surplut 
areas 

Marion  CNy 

MifNgiin  City  _.>__ 

Orange  Counly 

Perry  County 

Randolph  County  „. 
Richmond  City  

Starke  County 

SuHivan  County 

Switzerland  County 

Unkxi  County 

Balance  of  Wayne 
County. 
Iowa: 
Ottumwa  City 

Kansas: 

Linn  County  _ _. 

Kentucky: 

Ashland  aty  

Ballard  County 

Bath  County 

Ben  County  

Bracken  Counly 

BreathM  County 

Breckinridge  Coun- 
ty. 
Cakjwell  Counly  .„.. 

Carlisle  County  . 

Carter  County  

Casey  County 

Clay  County  .._ 

Chrrton  County 

CrtttervJen  County  .. 
Cumberland  County 
Edmonson  County  . 

Elhott  County  

Est«  County _. 

Fleming  County  . 

Floyd  County  _. 

Fulton  County  

Gallatin  Counly  . 

Ganard  County 

Graves  County 

Grayson  County 

Greenup  County  .... 
Hancock  County  .... 

Harlan  County 

Hart  County  

Henderson  City 

Hopkins  County  ..... 

Jackson  Counly 

Johnson  Counly 

Knott  County 

Knox  County 

Lawrence  County  _. 

Lee  County 

Leslie  County 

Letcher  County 

Lewis  County 

Urwoln  County  ».... 
LMngston  County  .. 


Civil  junsdiclions  \iy 
duded 


Marion  CMy  in  Qrwil 

County. 
Michtgwi  CNy  In  La 

Porta  County. 
Orange  Counly. 
Perry  County. 
Randolph  County. 
Richmond  City  In 

Wayne  Counly. 
Starke  Counly. 
SuMvan  Courity. 
SwitzerUwid  Cour«y. 
Union  County. 
Wayne  County  less 

Richmond  City. 

Ottumwa  CHy  In 
WapeMo  Counly. 

Linn  County. 

Ashland  City  in  Boyd 

County. 
BaHard  County. 
Bath  County. 
Be»  Counly. 
Bracken  County. 
Breathitt  County. 
Breckmndge  Counly. 

CaUwen  County. 
Carlisle  County. 
Carter  County. 
Casey  County. 
Clay  County. 
Clinton  County. 
Critterxlen  County. 
Cumberland  County. 
Edmonson  County. 
Elliott  County. 
EstiN  County. 
Fleming  Counly. 
Floyd  County. 
Fulton  County. 
Gallatin  Courity. 
Garrard  County. 
Graves  County. 
Grayson  County. 
Greenup  County. 
Hancock  County. 
Harlan  County. 
Hart  County. 
Henderson  City  in 

Henderson  Counly. 
Hopkins  County. 
Jackson  Counly. 
Johnson  County. 
Knott  County. 
Ktkw  County. 
Lawrence  County. 
Lee  County. 
Leslie  County. 
Leicher  County. 
Lewis  County. 
Unooin  Courity. 
Livingston  Counly. 
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Labor  Surpuus  Areas  Euqible  for 
Federal  Procurement  Pref- 
erence CX:Toe£R  1.  1993 
Through  September  30.  1994— 
Continued 


EigUs  labor  wiptut 


Magoffin  Oounly  „_ 

Marion  Counry  

MaftinCounly  

McCreary  County ._ 
McLaan  County  — 

Meade  County 

MenNea  County  — 
Montgomery  Coun- 
ty. 
Morgan  County  — 
Muhlenberg  County 

OWo  County 

Pendtolon  County  .. 

Perry  Courty 

Pke  County 

Powel  County 

PuteaJa  County 

Robertson  County  .. 

Russfll  County  

Balance  o(  Warren 
County. 


WaytwCourty  _ 
Webster  County 
WhMeyCounty  . 
Wolfe  County  _.. 
Louisiana: 
Acada  Partsti  ... 
Alexandria  City  . 


CM  (urisdRtlons  in- 
cluded 


Allen  Parist)  „.. 

AssumptKXi  Parish 
Avoyeies  Parish  _. 
Bienville  Parish  _... 

Caidwel  Parish 

Catahoula  Parish  . 
Corvorda  Pansh  . 
De  Soto  Parish  .... 
East  CanoH  Parish 
FrankUn  Parish  ..... 

Grant  Pansh  

Houma  City 

Baianoe  of  Iberia 

Pansh. 

RwrviBe  Parish 

Jefferson  Davis 

Parish. 
La  Sate  Parish  „.._ 
Lake  Charfes  City  „ 

Uvjngston  Parish  ._ 

Marteon  Parish 

'  Morvoe  Cty  

Moretwuse  Parish  . 
New  Iberia  City  — 

Pointe  Coupee  Par- 
ish. 
Red  Rtver  Pansh  .„ 

Richiand  Parish  

SL  Hefena  Pwish  . 
St  James  Parish  ._ 
SL  JohnBaptat 
ransn. 


Magoffin  County. 
Marlon  County. 
Martin  County. 
McCreary  County. 
McLean  County. 
Meade  County. 
Menifee  County. 
Montgomery  County. 

Morgan  County. 
Muhlenberg  County. 
Ohio  County. 
Pendtolon  County. 
Perry  County. 
Pike  County. 
PoweD  County. 
PUastu  County. 
Robertson  County. 
RusseM  County. 
Warren  County  less 

Bowiing  Green 

City. 
Wayne  County. 
Webster  Courity. 
Whitley  County. 
WoNe  County. 

Acadia  Pansh. 

Alexandria  City  in 
Rapides  Parish. 

Alien  Pansh. 

Assumption  Parisfv 

Avoyelles  Parish. 

B^errville  Parish. 

Caldwell  Parish. 

Catahoula  Paristt. 

Concordia  Pansh. 

Oe  Soto  Pansh. 

East  Canon  PansfL 

FranWin  Parish. 

Grant  Paristv 

Houma  Crty  in 
Terrebonne  Parish. 

Iberia  Parish  less 
New  Iberia  City. 

IberviUe  Parish. 

Jefferson  Davis  Par- 
ish. 

La  SaHe  Pansh. 

Lake  Charles  City  in 
Calcasieu  Pansh. 

Uvir>gston  Parish. 

Madison  Paristi 

Monroe  City  in 
Ouachita  ParisfL 

Morehouse  Parish. 

New  lt)eria  City  in 
Ibena  Parreti 

Pointe  Coupee  Par- 
ish. 

Red  River  Parish. 

Richland  Pansh. 

St  Helena  Panstv 

St  James  Pansti 

St  John  Baptist  Par- 
I     iah. 


Labor  Surplus  Areas  EuoeLE  for 
Federal  Procurement  Pref- 
erence October  i.  1993 
Through  September  30,  1994— 
Continued 


EHgfcto  tabor  surptus 


CMI  Juriedtotions  hv 


SL  Lantky  Pariah  ._ 
St  Mary  Pariah  — 
Tangipahoa  Parish 

Tensas  Parish 

Balance  of 
Terrebonne  Par- 
ish. 
Veimlion  Parish  — 
Washington  Parish 
Webster  Parish  .„... 
West  CanoO  Parish 
Maine: 
Balance  of 
Anctroscoggin 
County. 
Aroostook  County  .. 
LewistonCity  


Oxford  County  

Piscataquis  County 
Somerset  County  .. 

Waldo  County  

Washington  County 
Maryland: 
Allegany  County  ... 
Annapolis  City 

Baltimore  City  

Cecil  Cour>ty  

Dorchester  County 

Garrett  County  

Hagerstown  City  ... 


Somerset  County  .. 
Wiconvco  County  .. 
Worcester  County  . 
Massactwjsetts: 
Abington  Town 

Acustmel  Town 

Adams  Town 

Atiesbury  Town  .... 

Ashbumtiam  Town 

Ashby  Town 

Attwl  Town 

Attteboro  City 

Avon  Town 

AyerTown 

BamstabfeTown  „ 

BarreTowMi 

Beckel  Town 


St  Landry  Parish. 
St  Mary  Paristv 
TangipatxM  Paristi. 
Terras  Paristt 
Teneborvie  Parish 
less  Houma  City. 

Vermilion  Parish. 
Washington  Parisli 
Webster  Parish. 
West  CarToM  Pansh. 

Anc^oscoggin  County 
less  LewistonCity. 

Aroostook  County. 
LewistonCity  in 

Androscoggin 

County. 
Oxford  County. 
Piscataqus  County. 
Sonwrset  County. 
Wahjo  County. 
Washington  County. 

Allegany  County. 
Armapolts  City  in 

Anne  Arundel 

County. 
BaltHTKxe  City. 
Cecil  County. 
Dorct>ester  County. 
Garrett  County. 
Hagerstown  City  in 

Wastiington  Courv 

ty. 

Somerset  County. 
Wicomico  County. 
Worcester  County. 

Abington  Town  in 
Plymouth  County. 

AcushnetTown  in 
Bristol  County. 

Adams  Town  in  Berk- 
shire County. 

Amestxjry  Town  in 
Essex  County. 

Ashbumham  Town  in 
Worcester  County. 

Asitrf  Town  in  Mid- 
dtesex  County. 

Attx)l  Town  in 
Worcester  County. 

Attleboro  City  m  Bris- 
tol County. 

Avon  Town  in  Norfolk 
County. 

Ayer  Town  in  Middfe- 
sex  County. 

Bamstabte  Town  in 
Bamstabto  County. 

Barre  Town  in 
Worcester  County. 

Becket  Town  in  Berk- 
I     stwe  County. 


Labor  Surpuus  Areas  Euqible  for 
Federal  Procurement  Pref- 
erence October  i.  1993 
Through  September  30,  1994— 
Continued 


Eligibfe  tabor  surplus 


Bellingtwun  To«wt  „ 

BerMey  Town 

BiMericaTown 

Blackstorie  Ta«Mi  ... 

Biandtord  Town  — 

Bourne  ToMMi 

BoylstonTown 

Brtdgewater  Town .. 

Brimfietd  Town 

Brockton  City  

Broolcfield  Town 

Carver  Town  .„ 

Charlemont  Town  .. 

Ctiarlton  Town  

Chelsea  City  

Cheshire  Town  

Chester  Town  

CtiesterfieU  Town  .. 

ChicopeeCity  

Qarkstxjrg  Town  ... 

Clinton  Town  ._ 

Cummir>gton  Town 

Dartmouth  Town  .... 

Dennis  Town  .„ 

DigfitonTown  

Douglas  Town „. 

DracutTown  ..._ 

Dudley  Town 

East  Bridgewater 
Town. 

East  Brookfield 
Town. 


Civil  JurisdictkMts  in- 

ctuded 


Eastham  Town  „ 

Easthampton  Town 


BeMngtttm  Town  in 

NortoSc  County. 
Berkley  Town  in  Bris- 
tol County. 
Biterica  Town  in  lk«d- 

dfesex  County. 
Biackslone  Town  in 
Worcester  County. 
Blandford  Town  in 

Hampden  County. 
BoumeTownin 

Bamstabte  County. 
Boytston  Town  in 

Worcester  County. 
Bridgewater  Town  in 
F>tymoutti  County. 
BrinifieM  Town  in 

Hampden  County. 
Brockton  City  in 

Plymouth  County. 
Brookfiekj  Town  in 

Worcester  County. 
Can^r  Town  in  Plym- 

outti  County. 
Ctwflemont  Town  in 

Franklin  County. 
Ctiailton  Town  in 

Worcester  County. 
Chelsea  Qty  in  Suf- 
folk County. 
Ctieshire  Town  in 

Beilcshire  County. 
Chester  Town  in 

Hampden  County. 
Chesterfield  Town  in 

Hampshire  County. 
Chicopee  City  in 

Hampden  County. 
Clarksburg  Town  in 

Berkshire  County. 
Clinton  Town  in 

Worcester  County. 
Cummington  Town  in 

Hampstwe  County. 
Dartmouth  Town  in 

Bristol  County. 
Dennis  Town  In 

Bamstatsle  County. 
Dighton  Town  in  Bris- 
tol County. 
Douglas  Town  in 

Worcester  County. 
Dracut  Town  in  Mid- 

dtesex  County. 
Dudley  Town  in 

Worcester  County. 
East  Bridgewater 

Town  in  Ftymouth 

County. 
East  Brookfiekj  Town 

in  Worcester  Couiv 

ty- 

Easttiam  Town  in 
Bamstatito  County. 

Easthampton  Town  in 
Hampshire  County. 
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Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence CXrroBER  1.  1993 
Through  September  30,  1994— 
Continued 


Elgibto  labor  surplus 
areas 


Easlon  Town 

Edgartown  Town  ._. 

Erving  Town 

Everett  City 

Faifttaven  Town 

Fa«  River  City 

Falmoutti  Town 

FMchburg  City  

Freetown  Town 

Qardner  Town 

Gay  Head  Town  .... 

Gloucester  City 

Grafton  Town 

Granby  Town 

Halifax  Town 

HarttonTown  „ 

Hardwick  Town 

Harwich  Town 

HavertttM  City  

Hinsdale  Town 

HoferookTown  

HoOand  Jotm 

HoJyokeClty  

Hubbardston  Town 

Hudson  Town 

Hul  Town , 

Huntinglon  Town  ._ 
KlnQSton  Town  „„ 

LaKevflle  Town 

Lanesbough  Town  . 

Lawrerwe  City 

Lee  Town 

Uicasier  Town 


Civil  Jurisdtetiont  in- 
cluded 


Easton  Town  in  Bris- 
tol County. 
Edgartown  ToMm  In 

Dukes  County. 
Ervirtg  Town  in 

Frankin  County. 
Everett  City  in  Mid- 
dlesex County. 
Fairtiaven  Town  in 

Bristol  County. 
Fafl  River  City  in  Bris- 
tol County. 
Falmouth  Town  k\ 

Barnstable  County. 
Rtchburg  City  in 

Worcester  County. 
Freetown  Town  in 

Bristol  County. 
Gardner  Town  in 

Worcester  County. 
Gay  Head  Town  in 

Dukes  County. 
Gkxicester  City  in 

Essex  Courrty. 
Grafton  Town  in 

Worcester  County. 
Granby  Town  in 

Harnpshire  County. 
Halifax  Town  in  Ptym- 

outti  County. 
HarwonTown  in 

Plymouth  County. 
HarcKvick  Town  in 

Worcester  County. 
Harwich  Town  in 

Barnstable  County. 
HaverhM  City  In 

Essex  County. 
Hinsdale  Town  in 

Bertehire  County. 
Hotorook  Town  in 

Norfolk  County. 
Holland  Town  in 

Hampden  County. 
Holyoke  City  in 

Hampden  County. 
Hubbardston  Town  in 

Worcester  County. 
Hudson  Town  in  Mid- 

dtesex  County. 
Hul  Town  in  Plym- 
outh County. 
Huntinglon  Town  in 

Hampshire  County. 
Kingston  Town  in 

Ptyrnouth  County. 
LakeviMe  Town  in 

Plymouth  Cotmly. 
Lanesbough  Town  in 

Bertcshire  County. 
Lawrence  City  in 

Essex  County. 
Lee  Town  in  Berk- 
shire County. 
Lenester  Town  in 


Wofcester  County. 


Labor  Surplus  Areas  Eugible  for 
Federal  Procurement  Pref- 
erence October  i.  1993 
Through  September  30.  1994— 
Continued 


Eligible  labor  surphn 
areas 

CiMl  Junsdctions  irv 
duded 

LerKW  Town 

Lerwx  Town  in  Berk- 

shire County. 

Leomnstar  CRy  „.» 

Leyden  Town 

LowelCity  

Leominster  City  in 
Worcester  County. 

Leyden  Town  in 
Franklin  County. 

Lowell  City  in  Mkldte- 
sex  County. 

LudtowTown  in 

LudkMvTown  

Lunenberg  Town  .... 
Lynn  City 

Harrpden  Coijnty. 
Lunenberg  Town  in 

Worcester  County. 
Lynn  City  in  Essex 

County. 
Makien  City  in  Mkl- 

dlesex  County. 
MarshfieW  Town  in 

Makien  City 

MarshfieU  Town  .... 

Mashpee  Town  _.... 

MedwayTown  

Mendon  Town 

Plymouth  County. 

Mashpee  Town  in 
Barnstable  County. 

Mec^ay  Town  in  Nor- 
folk County. 

MerxJon  Town  in 

Merrimac  Town  .„... 

Worcester  County. 
Menimac  Town  in 

Methuen  Town 

Essex  County. 
MettmenTown  in 

MkMteborough 
Town. 

Essex  County. 

MkMeborough  Town 
in  Plymouth  Coun- 
ty. 

Middtefiekt  Town  in 

MkMlefieW  Town  .... 

Milford  Towm 

Hampshire  County. 
Milford  Ja*m  m 

MiUjury  Town  

Millville  Town  

Worcester  County. 
Millljury  Town  in 

Worcester  County. 
Millville  Town  in 

Morvoe  Town 

Worcester  County. 
Monroe  Town  in 

Monson  Town 

Morrtague  Town 

New  Bedford  City  .. 

NewBraintree 
Towa 

New  Salem  Town  .. 

North  Adams  Town 

htorth  BrookfleW 
Towa 

Northbndge  Town  .. 

Norton  Town 

Oakham  Town 

Orange  Town 


FrankBn  County. 
Monson  Town  in 

Hampden  County. 
Montague  Town  in 

Frankkn  County. 
New  Bedford  City  in 

Bristol  County. 
New  Braintree  Town 

in  Worcester  Courv 

ty. 

New  Salem  Town  in 

Franklin  County. 
North  Adams  Town  in 

Berkshire  County. 
North  BrookfieM 

Towrn  in  Worcester 

County. 
Northbndge  Town  in 

Worcester  County. 
Norton  Town  in  Brii- 

tol  County. 
Oakham  Town  in 

Worcester  County. 
Orange  Town  in 

Frankin  County. 


Labor  Surplus  Areas  Elkjible  for 
Federal  Procurement  Pref- 
erence October  i,  1993 
Through  September  30.  1994— 
Continued 


Eiigi)le  labor  surplus 
areas 

Orleans  Town 

Otis  Town  

Oxford  Town 

Palmer  Town  

Pembroke  Town  .... 

Peru  Town  

Petersham  Town  ... 

PhiBipston  Town  .... 

PtttsfieW  City 

PlainfleW  Town 

PtainvWe  Town 

Plymouth  Town  ._... 

Plympton  Town 

Provincetown  Town 

Ouincy  City  

Randolph  Town  

RaynhamTown  

RehobothTown  ._.. 

Revere  City 

Rochester  Town  .._ 

RocMand  Town 

RockportTown 

Rowe  Town 

Royalston  Town 

Rutland  Town  

Salem  City  

Salisbury  Town 

Sandtefiekl  Towm  ... 

Sandwich  Town  

Saugus  Town 

Savoy  Town '. 

Seekonk  Town 

ShetMmeTown  .„ 


Civil  iurisdk:tk)ns  in- 
ckided 


Orleans  Town  in 

Barnstable  County. 
Otis  Town  in  Bertc- 
shire County. 
Oxford  Town  in 

Worcester  County. 
Palmer  Town  in 

Hampden  County. 
Pembroke  Town  in 

Plymouth  County. 
Peru  Town  in  Berk- 

stMre  County. 
Petersham  Town  in 

Worcester  County. 
Pt^illlpstoo  Town  in 

Worcester  County. 
PittsfieW  Crty  in  Berti- 

shire  Courrty. 
Plainfield  Town  in 

Hampshire  County. 
PtainvHIe  Town  in 

Norfolk  County. 
Plymouth  Tqp^n  in 

Plymouth  County. 
Ptyrnpton  Town  in 

Plymouth  County. 
Provincetown  Town  in 

Barnstable  Courrty. 
Ouincy  City  in  Noriok 

County. 
Randolph  Town  in 

Nortofc  County. 
Raynham  Town  in 

Bristol  County. 
Rehoboth  Town  in 

Bristol  Courrty. 
Revere  City  in  Suffolk 

County. 
Roctiester  Town  in 

Plymouth  Courrty. 
Rockland  Town  in 

Plymouth  Courrty. 
RockportTown  m 

Essex  Courrty. 
Rowe  Town  in  Frank- 
lin County. 
Royalston  Town  in 

Worcester  County. 
Rutland  Town  in 

Worcester  Courrty. 
Salem  City  in  Essex 

Courrty. 
Salisbury  Town  in 

Essex  County. 
SandisfieU  Town  in 

Bertcshire  Courrty. 
SancVnchTown  in 

Barnstable  Courrty. 
Saugus  Town  in 

Essex  Courrty. 
Savoy  Town  in  Berk- 
shire Courrty. 
Seekonk  Town  in 

Bristol  County. 
SMbume  Town  in 

Frankin  County. 
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Labor  Surpuis  Areas  Eugible  for 
Federal  Procurement  Pref- 
erence October  l,  1993 
Through  September  30.  1994— 
Continued 


Eligibie  labor  surplus 
areas 


Ctvil  iurisdictions  in- 
ciuded 


TynQsbofough 
Jwm. 


West  Bridgewater 
To*m, 

West  BroolcfieU 
ToMffv 

WestfieW  Town  — 

Westminstar  Town 

WestportTown  — 


Somerset  Town  in 

Bristol  County. 
Souttibridge  Town  in 

Worcester  County. 
Souttiwicfc  Town  in 

Hampden  County. 
Spencer  Town  in 

Worcester  County. 
Springfield  City  In 

Hampden  County. 
Stefltng  Town  in 

Worcester  County. 
StougMon  Town  in 

Norfo«(  County. 
Stutxidge  To«M)  In 

Worcester  County. 
Swar^sea  Town  In 

Bristol  County. 
Taunton  City  in  Bito- 

M  County. 
Templeton  Town  in 

Worcester  County. 
Tewkstxjry  Town  in 

Middlesex  County. 
Tstxiry  Town  In 

Dukes  County. 
Truro  Town  In 

Barnstable  County. 
Tyngsborough  Town 

in  Middllesex  Coun- 
ty- 
Upton  Town  in 

Worcester  County. 
Uxtxidge  Town  in 

Worcester  County. 
Wales  Town  in 

Hampden  County. 
Ware  Town  in  Hamp- 

stwe  County. 
Wareham  Town  in 

Ptymouth  County. 
Warren  Town  In 

Worcester  Courrty. 
Warwtck  Town  in 

Franklin  County. 
Washington  Town  in 

Berkshire  County. 
Webster  Town  in 

Worcester  County. 
Weltfleet  Town  in 

Bamstabto  County. 
WendeN  Town  m 

Franklin  County. 
West  Bndgewater 

Town  In  Ptymouth 

County. 
West  BrookfieW  Towm 

in  Worcester  Cour>- 
ty■ 
WestfteM  Town  in 

Hampden  County. 
Westminstar  Town  in 
Worcester  County. 
Westport  Town  In 
Bristoi  County. 


Labor  Surpujs  Areas  Eugible  for 
Federal  Procurement  Pref- 
erence October  i,  1993 
Through  September  30,  1994— 
Continued 


Eligible  labor  surplus 
arecu 


Weymoutti  Town  .... 

Whitman  Town 

WIffiamsburg  Town 
Wilmington  Town  ... 
Winchendon  Town  . 

Wobum  City 

Worcester  City  

YamwuthTown  — 


Michigarv 
Alcona  County  _ 

Alger  County 

Alpena  Courrty  ... 

Antrim  County 

Afer«c  County  _. 
Baraga  County  „. 
Battle  Creek  City 

BayClty 

Berule  County  » 
Berrien  County  _. 
Brarwh  County  „. 
Burton  County  .... 


Civy  iurisdctions  in- 
cluded 


Cass  County 

Charlevoix  County  . 
Cheboygan  County 
Chippewa  County  . 

Clare  County 

Clinton  Townstiip  .. 

Delta  County 

Detroit  City 

Dickirtson  County  ... 

Emmet  County 

Flirt  County 

Gladwin  County  — 
Gogebk:  County  — 
Grand  Rapids  City  . 

Gratiot  County 

HIgNand  Park  City  . 

HiOsdale  County 

Houghton  County  „ 

Huron  County 

Inkster  City 

kxiia  County 

kMco  County 

Iron  County 

Jackson  Ctty  

Balance  of  Jacfcaon 
County. 


Weymouth  Town  in 

Norfolk  County. 
Whitman  Town  in 

Plymouth  County. 
Williamsburg  Town  in 

Hampshire  County. 
Wilmington  Town  in 

Middlesex  County. 
Wincherxton  Town  in 

Worcester  County. 
Wobum  City  m  Mkl- 

dtesex  County. 
Worcester  City  in 

Worcester  County. 
Yarmouth  Town  In 

Bamstatjie  County. 

Akx>na  County. 
Alger  County. 
Alperia  County. 
Antrim  County. 
Arenac  County. 
Baraga  County. 
Battle  Creek  City  in 

Calhoun  County. 
Bay  City  in  Bay 

County. 
Benzie  County. 
Berrien  County. 
Branch  County. 
Burton  City  in  Gerv- 

esee  County. 
Cass  County. 
Ctnrlevoix  County. 
Chetx>ygan  County. 
Ctiippewa  County. 
Clare  County. 
Clinton  Township  in 

Macomb  County. 
Delta  County. 
Detroit  City  in  Wayne 

County. 
Dickimon  County. 
Enrvnet  County. 
Flint  City  In  Genesee 

County. 
Gladwin  County. 
Gogebc  County. 
Grand  Rapids  City  m 

Kent  County. 
Gratiot  County. 
Highland  Park  City  in 

Wayne  County. 
Hilisdale  County. 
Houghton  County. 
Huron  County, 
inkster  City  in  Wayne 

County, 
kxiia  County. 
Iosco  County. 
Iron  County. 
Jackson  Cky  in  Jack- 
son County. 
Jackson  County  less 

Jackson  City. 


Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence October  i,  1993 
Through  September  30,  1994— 
Continued 


Eligi)le  labor  surplus 
areas 


Kalamazoo  City  — 

Kattcaska  County  „ 
Keweenaw  County  . 

Lake  County 

Lapeer  County 

Lenawee  County  „ 

Luce  County 

Mackinac  County  „ 
Balance  ot  l)4acomb 
County. 


Civil  Jurtsdiciiortt  In- 
cluded 


Madison  Heights 

City. 
Manistee  County  „ 
Marquette  County  _ 

Mason  County 

l^4ecosta  County  — 
Menomirwe  County 
Balance  o(  fylidtand 

County. 
Missaukee  County  . 
MorvoeCour^y  — 
iwkxitcaim  Couity  ._ 
Montmorerwy 

County. 
Mount  Morris  Town- 
ship- 

MuskegonClty 

Balance  o(  I4uske- 
gonCour«y. 

Newaygo  County  ._ 
Oceana  County  — 
Ogentaw  County  „ 
Ontonagon  County 
Osceota  County  — 

Otwgo  County 

PortiacClty  


Port  Huron  Cty  — 

Presque  Isle  Coun- 
ty 

Roscommon  Coun- 
ty 

RoseviOeCity 

Saginaw  CHy 


Sanilac  County  — 
Schoolcraft  County 
Stilawassee  County 
Balance  of  St  Ctair 

County. 
St  Joseph  County  . 

Tuscde  Cowty 

Van  Buien  County  . 


Kalamazoo  City  in 
Kalamazoo  County. 

Kalkaska  County. 

Keweerunv  County. 

Lake  Cour4y. 

Lapeer  County. 

Lenawee  County. 

Luce  County. 

Mackinac  County. 

Macomb  County  less 
Clinton  Towrntiip, 
East  Detroit  City, 
Roseville  City. 
Shetoy  Towrtship, 
St  Ctair  Shores 
City.  Sterling 
Heights  City.  War- 
ren City. 

Madison  Heights  City 
in  Oakland  County. 

Manistee  County. 

Marquette  County. 

IMason  County. 

Mecosta  County. 

kAenomirtee  County. 

Midland  County  less 
Midland  City. 

Mssaukee  County. 

Monroe  County. 

Montcalm  County. 

Morttnwrency  County. 

Mount  Morris  TovMV 
stiip  In  Genesee 
County. 

Muskegon  City  In 
Muskegon  County. 

kAuskegon  County 
less  kAuskegon 
City. 

Newaygo  County. 

Oceana  County. 

Ogemaw  County. 

Ontortagon  County. 

Osceola  County. 

Otsego  County. 

Portiac  City  in  Oak- 
land Cotjnty. 

Port  Huron  City  In  St 
Ctair  County. 

Presque  Isle  County. 

Roscommon  County. 

RosevMe  City  m 
li4acomb  County. 

Saginaw  City  in  Sigi- 
naw  County. 

Sanlac  County. 

Sctx>oteraft  County. 

Shiawassee  County. 

St  Ctair  County  less 
Port  Huron  CHy. 

St  Joseph  County. 

Tuscola  County. 

Van  Buren  County. 
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Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence October  1,  1993 
Through  September  30,  1994 — 
Continued 


Eltgibie  labor  surplus 
areas 


Warren  City 

Wexford  County  ..... 
Minnesota: 

Aitkin  County  

Cas*  County  

Clearwater  County 

Itasca  County 

Kanabec  Coimty  „. 

Lake  County  

Marshall  County  .... 

Meeker  County  

Morrison  County  ... 

Pennir»gton  County 

Pine  County  

Red  Lake  County  .. 
Mississippi: 

Adams  County 

AkxHD  County 

Attala  County  „ 

Benton  County 

Bolivar  County  

Carroll  County 

ChKkasaw  County 

Choctaw  County  ... 

Ctaitwme  County  .. 

Oarfce  County 

•  Ctay  County  

Coahoma  County  .. 

Colunnbus  City  — 

Copiah  County  — 
Covington  County  . 
Frankbn  County  .... 

George  County  . 

Greene  County  

GreenviUe  City  

Grenada  County  „. 
Gulfport  City 

Holmes  County  

Humphreys  County 
Issaquena  County  . 

Jasper  County  

Jefferson  County  .. 
Jefferson  Davis 

County. 
Kemper  County  ._.. 
LBNvrence  County  .. 

Leake  County 

Balance  of  Lee 

County. 

Leflore  County 

Lincoln  County  — 

Manon  County  

Marshal  County  .... 
Monroe  County  ..... 
Montgomery  Courv 

ty. 

Noxut)e«  County  ... 
Panola  County  — 
Pascagoula  Oty  .... 

Peart  River  County 


Civil  jurisdictions  irv 
eluded 


Warren  City  in 

Macomb  Courrty. 
Wexford  County. 

Aitkin  County. 
Cass  County. 
Clearwater  County. 
Itasca  County. 
Kanabec  County. 
Lake  County. 
liAarshall  County. 
Meeker  County. 
Morrison  County. 
Pennington  County. 
Pine  County. 
Red  Lake  County. 

Adams  County. 
Aicom  County. 
Attala  County. 
Benton  County. 
Bolivar  County. 
Cant>ll  County. 
Chickasaw  County. 
Choctaw  Courrty. 
Oaibome  County. 
Clarke  County. 
Clay  County. 
CoahorT>a  County. 
CokjmbuB  City  In 

Lowndes  County. 
Copiah  County. 
Covington  County. 
Franklin  County. 
George  County. 
Greene  County. 
Greenville  City  in 

Washington  Courv 

ty- 

Grenada  County. 

Gulfport  City  in  Har- 
rison County. 

Holmes  County. 

Humphreys  County. 

Issaquerw  County. 

Jasper  County. 

Jefferson  County 

Jefferson  Davis 
County. 

Kemper  County. 

Lawrence  County. 

Leake  County. 

Lee  County  Less  J\t- 
pek)  City 

Lefkxe  County. 

LirKoln  County. 

Marion  County. 

IMarshall  County. 

Monroe  County. 

Montgomery  Courrty. 

Noxubee  County. 
Panola  County. 
Pascagouta  City  in 
Jackson  County 
Pearl  River  County 


Labor  Surplus  Areas  Elksible  for 
Federal  Procurement  Pref- 
erence October  l,  1993 
Through  September  30,  1904- 
Continued 


Eligible  labor  surpkjs 
areas 


Perry  County 

Pike  County  

Ouitman  County  ..._ 
Sharkey  County  — 

Stone  County 

Sunflower  Courrty  .. 
Taltahatcfiie  CouTty 

Tate  County _. 

Tippah  County  

Ttshonwigo  County 

Tunica  County  

Vicksburg  City 

WaithaR  County  

Balance  o(  Wash- 
ington County. 

Wayne  County 

Webster  County  .„„ 
Wilkinson  County  ._ 
Winston  County  — 
Yatotxjsha  County  . 
Yazoo  County 

Missouri: 

Benton  County 

Bollinger  County  ... 

Carrol  County 

Carter  County 

Crawford  County  >. 

Dallas  County 

Dunklin  County  

Franklin  County  

Iron  County 

La  Oede  County ... 
Madison  County  — 

Maries  County  

Miller  County  ._ 

Mississippi  County  . 
New  Madhd  County 
Pemiscot  County  .„ 
ReynoMs  County  ._ 

Ripley  County 

Sttannon  County  .._ 

St  Louis  City  

SL  Francois  County 
Stoddard  County  .._ 

Stone  County 

Texas  County  

Washington  County 

Wayne  County 

Wright  County 

Montana: 
Big  Horn  County  _> 
Deer  Lodge  County 
Flathead  County  ^> 

Glacier  County 

Goklen  Valley 
County. 

LakeCounty  

LirKX>ln  County  _^ 
Mineral  County  — 
Musselshell  County 

Park  County 

Petroleum  County  .. 

Ravalli  County 

Roosevelt  County  > 


Civil  )urisdk:tk)ns  iiv 

eluded 


Perry  County. 
Pike  County. 
Ouitman  County. 
Sharkey  County. 
Stone  County. 
Sunflower  County. 
Tallahatchie  County. 
Tate  County. 
Tippah  County. 
Tishomingo  County. 
TuTMca  County. 
Vicksburg  City  in 

Warren  County. 
Wallhal  County. 
Washington  County 

Less  Greenvito 

City. 
Wayne  County. 
Webster  County. 
WiMnson  County. 
Winston  County. 
Yatobusha  County. 
Yazoo  County. 

Benton  County. 
Bollinger  County. 
Carrot  County. 
Carter  County. 
Crawford  County. 
Dates  County. 
Dunklin  County. 
Franklin  County. 
Iron  County. 
La  Clede  County. 
Madison  County. 
Maries  County. 
Miller  County. 
Mississippi  County. 
New  Madrid  County. 
Pemiscol  County. 
Reynolds  County. 
Ripley  County. 
Stiarmon  Courrty. 
St  Louis  City. 
SL  Francois  Courrty. 
Stoddard  County. 
Stone  Courrty. 
Texas  Courrty. 
Washington  Courrty. 
Wayne  Courrty. 
Wright  County. 

Big  Horn  County. 
Deer  Lodge  Courrty. 
Flathead  County. 
Glacier  County. 
Gokten  Valley  Courv 

ty. 
LakeCounty. 
Lincoln  Courrty. 
Mirwral  Courrty. 
Musseisf>el  County. 
Part(  Courrty. 
Petroleum  County. 
Ravalli  Courrty. 
Roosevel  Courrty. 


Labor  Surplus  Areas  Elk^ible  for 
FEDERAL  Procurement  Pref- 
erence October  l,  1993 
Through  September  30.  1994— 
Continued 


Eligi)le  labor  surplus 
areas 


Sanders  County 

Silver  Bow  Courrty  . 
WtMUiX  County 

Nevada: 
North  Las  Vegas 
City. 

New  Hamshire: 
Belcnap  County  — 
Rochester  CMy  — 

Balance  o(  RocMnQ- 
ham  County. 

New  Jersey: 
Atlarrtic  City ............ 


Canxlsn  City 


Cape  May  County 
Balance  o(  Cun>- 
berlwid  County. 


Ciwi  )urisdk&ini  irt- 
duded 


Lakewood  Tawr>- 

stiip. 
Linden  City 

Long  Branch  CHy  ~ 

Mancfiester  Towm- 

•hip. 
MiDville  CMy 

New  Brunswick  City 


NewwkCity 


Norti  Bergen 
Township. 


West  New  York 
Towa 
New  Mexico: 
CatronCoutrty  . 


Sanders  Courrty. 
Silver  Bow  County. 
Wteux  County. 

North  Las  Vegas  City 
in  Clark  County. 

Belcnap  Courrty. 
Rochester  Oty  in 

Strafford  Courrty. 
Rockingham  Courrty 

less  Portsmouth 

CHy. 

Atianik:  CNy  In  Atlan- 
tic County. 

Camden  City  In  Cam- 
den Courrty. 

Cape  May  County. 

Cumberland  Courrty 

loss  RMWI^V  V^Rjf t 

Vinelwid  City. 
East  Orange  City  in 

Elizabeth  City  in 

Union  Courrty. 
GwMd  City  in  Ber- 
gen County. 
Jeney  CNy  in  Hudson 

Counly. 
Lakewood  Township 

in  Ocean  Courrty. 
Linden  City  in  Union 

County. 
Long  Branch  City  In 

Monmouth  County. 
MarKtwster  Township 

In  Ocean  Courrty. 
Miltviae  City  in  Cunv 

beriarxl  Courrty. 
New  Brunswick  City 

in  I4kktesex  Courv 

ty. 
Newark  City  in  Essen 

County. 
North  Bergen  Towrv 

ship  in  Hudson 

Courrty. 
Passaic  City  in  Pa»- 

saic  County. 
Peterson  City  in  Pas- 
saic Courrty. 
Perth  Amboy  City  in 

Middtesex  County. 
PiainlMd  City  in 

Unk>n  Courrty. 
Trerrton  City  in  Mer- 
cer Courrty. 
Uraon  City  in  Hudson 

Courrty. 
Vineiand  City  in  Cum- 

beriand  Counly. 
West  New  York  Town 

in  Hudson  County. 

Catron  Coun^. 
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Labor  Surplus  Areas  Eugible  for 
Federal  Procurement  Pref- 
erence October  1,  1993 
Through  September  30,  1994— 
Continued 


Eligible  labor  surplus 

OviJurisdKtions  in- 

areas 

cluded 

Balance  of  Chaves 

Ctiaves  County  less 

County. 

Rosweil  City. 

Obola  County  „ 

Ctwia  County. 

Grant  County  __ 

Grant  Courty. 

Guadalupe  County  . 

Guadalupe  County. 

Luna  County  

Luna  County. 

McKinley  County  ..„ 

McKinley  County. 

Mora  County 

Mora  County. 

Balance  of  Otero 

Otero  County  less 

County. 

Aiamogordo  City. 

Rio  Aniba  County  .. 

Rio  Arnba  County. 

Roewell  City _ 

RoseweB  CKy  in 

Chaves  County. 

Balance  o(  San 

San  Juan  County  less 

Juan  County. 

Farmington  City. 

San  Miguel  County 

San  Miguel  County. 

Taos  County  

Taos  County. 

Torrance  County  .... 

Torrance  County. 

NewYoilc 

AHegany  County  .... 

AOegany  County. 

Auburn  City 

Auburn  City  in  Ca- 

yuga County. 

Bingtiamton  CHy  .... 

Binghamton  City  In 

Broome  County. 

Bronx  County 

Bronx  County. 

Buffalo  City 

Buffalo  City  in  Erie 

County. 

Cattaraugus  County 

Cattaraugus  County, 

Chenango  County  .. 

Chenango  County. 

Ctinton  County  

Clinton  County. 

Balance  o( 

Dutchess  County  less 

Outct>ess  County. 

Poughkeepsie  City. 

Poughkeepsie 

Town,  Wappinger 

Town. 

EInwaCity  _ 

EtmiraCity  in 

Ctwmung  County. 

Essex  County  

Essex  County. 

FranWin  County  

FranMn  County. 

Fulton  County  

Fulton  County. 

Genesee  County  .... 

Genesee  County. 

Greene  County  

Greene  County. 

Hamilton  County  .„. 

Hamilton  County. 

Heildmer  County  .... 

HeiWmer  County. 

Jamestown  City 

Jamestowm  City  in 

«y 

Jefferson  County  less 

Balance  of  Jeffer- 

son County. 

Watertown  Cty. 

Kings  County  

Kings  County. 

Lewis  County 

Lewis  County. 

Lodcpott  City 

Locfcport  City  in  Niag- 

ara County. 

Montgomery  Coutv 

ty. 

Mount  Venxm  City  . 

Montgomery  County. 

Mount  Vernon  City  in 

Westchester  Coun- 
ty- 
Niagara  Falls  City  in 

Niagara  Fals  City  .. 

Niagara  Cour«y. 

Oswego  County  .... 

Oswego  County. 

Pouc^Aeepsie  City  . 

Poughfceepeie  City  in 

Dutohess  County. 

Queens  County . 

Queens  County. 

Richmond  County  .. 

Richmond  County. 

Labor  Surplus  Areas  Eligible  for 

Federal     Procurement     Pref- 

erence     October      1.      1993 

Through  September  30.  1994— 

Continued 

Ekgtble  Ubor  surplus 

areas 

ckJded 

\^^09  W^^9  V^^^^V^^^^W     ^^W%W 

Schenectady  City  in 

Schenectady  Courv 

ty. 

Sctwhane  County. 

Schoharie  County  .. 

Schuyler  County  .... 

Schuyler  County. 

St  Lawrence  Courv 

ty. 

Sullivan  County 

St  Lawrence  County. 

Sullivan  County. 

Syracuse  City  

Syracuse  City  in  Orv 

ondaga  County. 

Troy  City  

Troy  City  in 

Rensselaer  County. 

Ulster  County 

Ulster  County. 

Utica  City  — 

Utica  City  in  Oneida 

County. 

Warren  County  

Warren  County. 

Watertown  City  

Watertown  City  in 

Jefferson  County. 

Wyoming  County  ... 

Wyoming  County. 

Yates  County 

Yates  County. 

North  Carolina: 

Anson  County 

Anson  County. 

Bladen  County  _ 

Bladen  County. 

Brunswick  County  .. 

BrunswKk  County. 

Cherokee  County  ... 

Cherokee  County. 

Columbus  County  .. 

Columbus  County. 

GoMsboro  City 

GoMsboro  City  in 

Wayne  County. 

Graham  County  

Graham  County. 

Halifax  County  

Halifax  County. 

Hertford  County  

Hertford  County. 

Hyde  County 

Hyde  County. 

Kannapolis  City 

Kannapobs  City  in 

Cabarrus  County. 

N.C..  Rowan  Coun- 

ty N.C. 

KinstonClty  

Kmston  City  in  Lenotf 

County. 

Mitchel  County 

Mitchell  County. 

Person  County 

Person  County. 

Robeson  County  .... 

RotMson  County. 

Scotland  County  .... 

Scotland  County. 

Swain  County  ._ 

Swain  County. 

Tyrrell  County  

Tyrre*  County. 

Vance  County 

Vance  County. 

Warren  County  

Warren  County. 

Wilson  City 

Wilson  City  in  WItson 

County. 

North  Dakota: 

Benson  County 

Benson  County. 

Eddy  County 

Eddy  County. 

McHenry  County  .._ 

McHenry  County. 

Rolette  County 

Rolette  County. 

Sioux  County  

Stoux  County. 

Ohio: 

Adams  County 

Adams  County. 

Akron  City 

Akron  City  in  Summit 

County. 

Ashtabula  County  .. 

Ashtabula  County. 

Baibetton  City 

Baiberton  City  in 

Summit  County. 

Brown  County. 

Canton  City 

Canton  City  in  Static 

County. 

Carrol  County 

Carrol  County. 

Labor  Surplus  Areas  Eligible  for 

Federal     Procurement     Pref- 

erence     October      1,      1993 

Through  September  30,  1994— 

Continued 

Eligible  labor  surplus 

Civil  jurisdctions  irv 

areas 

duded 

Cleveland  City  

Cleveland  City  in 

Cuyahoga  County. 

Crawford  County  .... 

Crawford  County. 

Dayton  City 

Dayton  City  in  Mont- 

gomery County. 

East  Cleveland  City 

East  Oeveiand  Crty 

in  Cuyahoga  Courv 

ty 

Elvria  Citv  in  Lorain 

ElyriaCity  

County. 

Fulton  County  

Fulton  County. 

Gallia  County 

Gallia  County 

Guernsey  County  ... 

Guernsey  County. 

Hamilton  City  

Hamitton  City  in  But- 

ler County. 

Hardin  County 

Hardtn  County. 

Harrison  County 

Harrison  County. 

Highland  County  .... 

Highland  County. 

Hocking  County  

Hocking  County. 

Huron  County  

Huron  County. 

Lima  City 

Lima  City  in  Allen 

County. 

Lorain  City  „.. 

Lorain  City  in  Lorain 

County. 

Mansfield  City 

Mansfield  City  in 

Richland  County. 

Marion  City  

Marion  City  in  Marion 

County. 

MassHtonCity  

MassiNonCity  in 

Start?  County. 

Meigs  County 

Meigs  County. 

Middtetown  City  

Middletown  City  in 

Butter  County. 

Monroe  County  

Monroe  County. 

Morgan  Courrty  

Morgan  Courrty. 

Noble  County 

Noble  County. 

Ottawa  County 

Ottawa  County. 

Peny  County 

Perry  Courrty. 

Pike  County  

Pike  C«jnty. 
Ross  County. 

Ross  County 

Sandusky  City 

Sandusky  City  in  Erie 

County. 

Scioto  County  

Scioto  County. 

Seneca  County  

Seneca  County. 

SpringfieW  City  

SpnngfieU  City  in 

Ciartc  County. 

Toledo  City  

Toledo  City  in  Lucas 

County. 

Vinton  County 

Vinton  County. 

Warren  City „ 

Warren  City  in  Trum- 

bull County. 

Wyandot  County  .... 

Wyandot  County. 

Youngstown  City  .... 

Youngstown  City  in 

Mahoning  County. 

Zanesvile  City  

ZartesviHe  City  in 

Muskingum  County. 

Oklahoma: 

Choctaw  County  .... 

Ctxx:taw  County. 

Coal  County  ..„ 

Coal  County. 

Haskell  County  

Haskell  County. 

Hughes  County 

Hughes  County. 

Latimer  County  . — 

Latimer  County. 

Mayes  County 

Mayes  County. 

McCurtain  County  .. 

McCurtain  County. 

Murray  County 

Murray  County. 
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Labor  Surplus  Areas  Eligible  for 

LABOR  Surplus  Areas  Eugible  for 

Labor  Surplus  Areas  Eligible  for 

Federal     Procurement     Pref- 

Federal    Procurement     Pref- 

Federal    Procurement     Pref- 

erence     October      l.      1993 

erence     October      i,      1993 

erence     October      i.      1993 

Through  September  30,  1994— 

Through  September  30.  1994— 

Through  September  30.  1994— 

Continued 

Continued 

Continued 

Civi  lurtsdkiions  in- 

Eligible labor  surplus 

Civil  )urisdR;lkins  In- 

Eligibto labor  surptut 

Eligible  tatxx  surplus 

areas 

cluded 

areas 

cluded 

areas 

duded 

Balance  o( 

Muskogee  County 

McKeesport  City  .._ 

McKeesport  City  in 

Isabela  Muntoipto  ... 

Isabela  Munkapto 

Muskogee  Cour>- 

less  Muskogee 

Allegheny  County. 

Jayuya  Munkapio  ... 

Jayuya  Muntoipto. 

ty• 

City. 

Mercer  County 

Mercer  County. 

Juana  Diaz 

Juana  Diaz  Muntoipto. 

Okmulgee  County  .. 

Okmulgee  County. 

Mifflin  County 

Mifflin  County. 

Muntoipto. 

Ottawa  County  _ 

Ottawa  County. 

Monroe  County  — 

Monroe  County. 

Juncos  Muntoipto  ... 

Juncos  Muntoipia 

Pittsburg  County  .... 

Pittsburg  County. 

New  Castle  City  ._.. 

New  Castle  City  in 

Laias  Municipio  — 

Laias  Muradpto. 

Seminole  County  ... 

Seminole  County. 

Lawrence  County. 

Lares  Muntoipto  — 

Lares  Muntoipio. 

OtBgon: 

Northumberland 

Northumberland 

Las  Marias 

Las  Manas  Muntoipto. 

Baker  County  „ 

Baker  County. 

County. 

County. 

Muntoipia 

Columbia  County  ... 

Colunnbia  County. 

Reading  City 

Readmg  City  m  Burks 

LasPtodras 

LasPtodras 

Coos  County  — 

Coos  County. 

County. 

Munidpia 

Muntoipto. 

Douglas  County 

Douglas  County. 

SchuykiH  County  ... 

Schuykin  County. 

Loiza  Muntopo 

Loiza  Muntoipto. 

Grant  County  

Grant  County. 

Somerset  County  ... 

Somerset  County. 

LuquMo  Munidpto  .. 

Luquilo  Muridpto. 

Harney  County 

Harney  Courity. 

Sullivan  County 

Sullivan  County. 

Manati  Muntoipto  .... 

Manati  Muntoipto. 

Hood  River  County 

Hood  River  County. 

Susquehanna 

Susquehanra  Cour>- 

Maricao  Municipio  .. 

Maricao  Muntoipto. 

J 

losephine  County  .. 

Josephine  County. 

County. 

ty- 

Maunabo  Munidpio 

Maun^K)  Muntoipto. 

y 

(lamath  County 

Klamath  County. 

Wayne  County 

Wayne  County 

Mayaguez 

Mayaguez  Muntoipto. 

E 

Jalance  o«  Linn 

Linn  County  less  Al- 

Wilkes-Barre City  ... 

Wilkes-Bare  City  In 

Muntoipio. 

County. 

bany  City. 

Luzerne  County. 

Moca  Munkapio 

Moca  Muntoipto. 

► 

Jkxrow  County  

Morrow  County. 

WiKiamsport  City  ..„ 

WHIiamsport  City  in 

Morovis  Muritoipto  .. 

Morovis  Munk:ipk}. 

Umatilta  County  

Umatilla  County. 

Lycoming  County. 

Naguabo  Muntoipio 

Naguabo  Muntoipto. 

Wasco  County  

Wasco  County. 

Wyoming  County  ... 

Wyoming  County. 

Naranjito  Muntoipio 

Naranjito  Muntoipto. 

Wheeler  County  ..... 

Wheeler  County. 

York  City  — „. 

York  City  in  York 

Orocovis  Muntoipto 

Orocovis  Muntoipio. 

Pennsylvania; 

County. 

Patillas  Muntoipto  ... 

PatHlias  Muntoipia 

Altentown  City 

Altentown  City  in  Le- 

Puerto Rico: 

Penuelas  Municipio 

Penuelas  Municipio. 

high  County. 

Adjuntas  MurJcipio 

A(%jntas  Municipto. 

Ponce  Muntoipio  .... 

Ponce  Murucipto. 

^ 

MtoonaCity  

Altoora  City  in  Blair 

Aguada  MunKlpio  .. 

Aguada  Mur^tapto. 

OuebradiHas 

Ouebradiltas 

County. 

Aguadilta  Municipk} 

Aguadtlla  Murucipto. 

Muntoipto. 

Munto^M. 

\rmstrong  County  .. 

Armstrong  County. 

AguasBuenas 

AguasBuenas 

Rincon  Munidpto  ... 

Rincon  Munkapio. 

leaver  County 

Beaver  County. 

Municipto. 

Municipto. 

Rto  Grande 

Rto  Grande 

Jedford  County 

Bedford  County. 

Aibonito  Munkapk)  . 

Aitxxvto  Munk^ipto. 

Muntoipto. 

Muntoipto. 

Jristol  Township  .... 

Bristol  Township  in 

Anasco  Municipk}  .. 

Anasco  Municipto. 

Satxana  Grande 

Sabana  Grande 

Bucks  County. 

Arecitx)  Munlcipio  .. 

Arectoo  Muntoipto. 

Muntoipio. 

Muntoipto. 

Balance  of  Cambna 

Cambria  County  less 

Anoyo  Munich  .... 

Anoyo  Muntoipto. 

Salirutt  Muntoipio  ... 

Salinas  Muntoipio. 

County. 

Johnstown  City. 

Barceloneta 

Barcetoneta 

SanGennan 

San  German 

vameron  County  ... 

Cameron  County. 

Municipio. 

Muntoipto. 

Muntoipio. 

Muntoipio. 

Dartxxi  County  .„... 

Carbon  County. 

Banartqurtas 

Bananquitas 

San  Juan  Muntoipto 

San  Juan  Municipto. 

C^»star  Citv  .." 

Chester  City  In  Dela- 

Municipk}. 

MunKipto. 

San  Lorenzo 

San  Lorenzo 

ware  County. 

Bayamon  Murucipk) 

Bayamon  MurHCipkx 

Murucipto. 

Muntoipio. 

Clarion  County 

Clarion  County. 

CaboRojo 

Cabo  Roto  Municipto. 

San  Setjastian 

San  Sebastian 

Clearfield  County  ... 

CtearfieW  County. 

Murvcipta 

Muntopio. 

Muntoipto. 

Clinton  County  

Clinton  County. 

Caguas  MunKipro  .. 

Caguas  Muntoipto. 

Santa  Isabel 

Santa  Isabel 

Columbia  County  ... 

Columbia  County. 

Camuy  Muruapk)  ... 

Camuy  Muntoipto. 

Murvopto. 

Muntoipio. 

Crawfcxd  County  .... 

Crawford  County. 

Canovanas 

Canovanas 

Toa  Atta  Muntoipto  . 

Toa  Atta  Muntoipia 

Erie  City 

Erie  City  in  Erie 

Munk»pio. 

Muntoipto. 

ToaBa|aMunK^ 

Toa  Baja  Muntoipia 

County. 

Carolina  Municipio  . 

Carolina  Muntoipto 

TmjiltoAlto 

Tmiilto  ABo  Muntoipto. 

=ayette  County  

Fayette  County. 

Catarw  Municipto  ... 

Catano  Miniopto. 

MuTHCipia 

=orest  County 

Forest  County. 

Cayey  Murricipk)  .... 

Cayey  Munidpio. 

Utuado  Muntoipto  ... 

Utuado  Munkapio. 

=ulton  County 

Fulton  County. 

Ceiba  Munkapio 

Ceiba  Municipio. 

Vega  Alta  Muntoipto 

Vega  Alta  Muntoipto. 

jreene  County  . — 

Greene  County. 

Ciates  Munkapto  ..„ 

Ctales  Muntoipto. 

VegaBaia 

Vega  Baja  Munidpia 

^azletonCity  „ 

Hazteton  City  in 

Cklra  Munapto 

CkJra  Muntoipto. 

Muntoipia 

Luzerne  County. 

Coamo  Murucipk}  ... 

Coamo  Municipto. 

Vueques  Munidpio 

Vieques  Muntoipto. 

^untingdon  County 

Huntingdon  County. 

Comerio  Municipio  . 

Comerio  Muntoipto. 

VMaJba  Muntoipto  ... 

Villalba  Muntoipto. 

ndiana  County  

Indiana  County. 

Corozal  Muracipio  .. 

Corozal  Mumc^. 

Yabucoa  Municipto 

Yabucoa  Munidpia 

« 

Jefferson  County  ... 

Jefferson  County. 

Dorado  Murecipio ... 

Dorado  Muntoipio 

Yauco  Muntoipio  .... 

Yaixx)  Muntoipto. 

Johnstown  City  

Johnstown  City  in 

Fa|ardo  Muraopto  .. 

Fajardo  Muntototo. 

Rhode  Island: 

Juniata  County 

Cambria  County. 

Fkxkla  Munk^ipk)  ... 

Ftorkta  Muntoipto. 

Bristol  Town 

Bristol  Towa 

Juniata  County. 

Guanica  Municipto  . 

Guantoa  Municipia 

BurriitviHe  Town. 

Lancaster  City 

Lancaster  City  in  Lan- 

Guayanm Muniopio 

Guayama  Munidpto. 

Central  Falls  City  ... 

Central  Falls  City. 

caster  County. 

Guayanila 

Guayanilla  Muntoipto. 

Ctiariestowr.  Town  . 

Cttartestown  Town. 

balance  of  Law- 

Lawrence County 

Munidpto. 

Coventry  Town  . 

Coventry  Town. 

rence  County. 

less  New  Castle 

Gurabo  Municipto  .. 

Gurabo  Muntoipto. 

Cranston  City 

Cranston  City. 

City. 

HaitiUo  Munkapto  ... 

Hotilto  Muntoipia 

Cumberland  Town  . 

Cumberland  Towa 

Balance  of  Luzerne 

Luzerne  County  less 

Hormigueros 

Honnigueros 

East  Providence 

East  Prowtoenca  CMy. 

CpuTfly. 

Hazielon  CMy. 

Munictpto. 

Muntoipto. 

aty. 

WIces-eafT*  City. 

Humacao  Munidpto 

Humacao  Muntoipto 

Foster  Town 

Foster  Towa 
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Labor  Surplus  Areas  Euoible  for 
Federal  Procurement  Pref- 
erence October  i.  1993 
Through  September  30,  1994— 
Continued 


Elgt)te  tabor  surplus 


Johraton  TcMMi 

UnoolnTo^wi  

Nsw  Shorshafn 

Towm, 
North  ProvUonc6 

Town. 

Pawtudcet  City 

Providenoe  City  

Scituate  Town 

Tiverton  Town 

Warren  Jonm 

Wanvick  C«y  _ 

West  Qreenwicti 

Towm. 
WestWafwicfc 

Town. 
Woonsocfcet  City  .... 
South  Carolina: 
Allendale  County  „. 
Anderson  City 

Bamberg  County  _. 
BamweA  County  .... 
Calhoun  County  ...„ 

Chester  County 

Clarendon  County  .. 

Dillon  County  

Fairlield  County  — 
Georgelowm  County 
Harrpton  County  .... 
Kershaw  County  .... 
Lancaster  County  .. 

Marion  County  

Marltxxo  County  .... 
McCormidc  County 
Sumter  City — 

Balarwe  o(  Sumter 
County. 

Union  County 

Wilbamsburg  Courv 

ty- 

South  Dakota: 

Corson  County 

Dewey  County  

Shannon  County  .... 

Tennessee: 

Bedtord  Courrty 

Campbell  County  ... 
Cteiteville  City  


Cocke  County 

Columbia  City 

Cumberland  County 

Decatur  County 

Fentress  County  .... 

Greene  County 

Grundy  County 

Hardhi  County 

Haywood  Courty  „ 
Henderson  County . 
Hickman  County  __ 

Houston  County 

Humphreys  Courtfy 


CM  ]ur1sdk:tk)ns  In- 
dudwl 


Johnston  Town. 
Lincoln  Town. 
New  Shoreham 

Town. 
North  Providetve 

Towa 
Pawtucket  City. 
Providence  CNy. 
Scituate  Towa 
Tiverton  Towa 
Warren  Town, 
Warwick  City. 
West  Greenwich 

Totm. 
West  Wanwick  Town. 

Woonsocket  City. 

AAendate  County. 

Anderson  City  In  Arv 
derson  County. 

Bamberg  County. 

Barnwell  County. 

Calhoun  County. 

Chester  County. 

Clarendon  Courrty. 

Dilkxi  County. 

Fmrfiekj  County. 

Georgetown  County. 

Hampton  County. 

Kershaw  County. 

Lancaster  County. 

Manon  County. 

Marttmro  County. 

McCormick  Coi^. 

Sumter  City  in  Sum- 
ter County. 

Sumter  County  less 
Sumter  City. 

Union  County. 

Williamsburg  County. 


Corson  County. 
Dewey  County. 
Shanrxxi  County. 

Bedford  County. 
CampbeM  County. 
Clarksville  City  in 
Montgomery  Courv 

ty 

Cocke  County. 
Columbia  City  in 
Maury  County. 
CumbertarKl  County. 
Decatur  County. 
Fentress  County. 
Greene  County. 
Grundy  County. 
HanSn  County. 
Haywood  County. 
Henderson  County. 
Hickman  County. 
Houston  County. 
Humphreys  County. 


Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence October  i,  1993 
THROUGH  September  30.  1994— 
Continued 


FBjit^  labor  surplus 


Jackson  County 

Johnson  County  „_. 

Lake  County 

Lauderdale  County 
Lawrence  County  _ 

Marlon  County  . 

McMlrw  County  ..„.. 

Meigs  County 

Monroe  County 

Morgan  County  „.... 

Obion  County 

Overton  County  

Perry  County 

Pol(  County  . .... 

Rhea  County 

Scott  County 

Sevier  County 

Unteol  County  

Van  Buren  County  . 

Wanen  County  

White  County 

Texas: 

Brooks  County 

Brownsvifle  City  

Balance  of  Cam- 
eron County. 

Balance  of  Mav- 
erick County. 
McAlen  City 

Mission  City  „ „.. 

Morris  County  

Newton  County 

Balance  of  Nueces 

Courrty. 
Orange  City  

Balarvce  of  Orange 

County. 
Paris  City  

Pecos  County 

Phan  City 

Po*  County 

Port  Arthur  City  . 

Presidk)  County  

Reaves  County  

Sat)ine  County „ 

San  Patrick)  County 

Starr  County 

Texarkana  City  Tex 

Texas  City 

Uvakto  County  

Balance  of  Val 

Verde  County. 
Waco  City 

Balance  of  Webb 
County. 


Civ*  jurisdtotlons  In- 
cluded 


Jackson  County. 
Johnson  County. 
Lake  County. 
Lauderdale  County. 
LawrerKe  County. 
Marion  County. 
McMinn  County. 
Meigs  County. 
Morvoe  County. 
Morgan  County. 
Obion  County. 
Overton  County. 
Perry  County. 
Pok  County. 
Rhea  County. 
Scott  County.  • 
Sevier  County. 
Unicoi  County. 
Van  Buren  County. 
Warren  County. 
White  County. 

Brooks  County. 

Brownsville  City  in 
Cameron  County. 

Cameron  County  less 
Browrtsville  City, 
HarUngen  City. 

Maverick  County  less 
Eagle  Pass  City. 

McAllen  City  in  Hi- 
dalgo County. 

Mission  City  In  Hi- 
dalgo County. 

Morris  County. 

Newton  County. 

Nueces  County  less 
Corpus  Ctiristi  City. 

Orange  City  in  Or- 
ange County. 

Orange  County  less 
Orange  City. 

Paris  City  in  Lamar 
County. 

Pecos  County. 

Phan  City  In  Hidalgo 
County. 

Polk  County. 

Port  Arthur  City  In 
Jefferson  County. 

Presidio  County. 

Reeves  County. 

Sabine  County. 

San  Patrick)  County. 

Starr  County. 

Texaikarta  City  Tex  in 
Bowie  County. 

Texas  City  in  Gal- 
veston County. 

Uvalde  County. 

Val  Verde  County 
less  Del  Rk)  City. 

WacoCltyin 
McLennan  County. 

Webb  County  less 
LwedoClty. 


Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence October  i.  1993 
Through  September  30,  1994— 
Cofitinued 


Elgible  labor  surplus 


Weslaco  City 

Willacy  County 

Zapata  County  .._. 

Zavala  County  

Utah: 

Emery  County 

GartieW  Courity  .... 

Piute  County 

San  Juan  County  . 

Sanpete  County  ... 
Vermont: 

Grand  Isle  County 

Orleans  County  .... 
Virginia: 

Altegttany  County 

Bath  County 

Blacksburg  Town 


Brunswtek  County  .. 
BuOuman  County  .. 
Buerta  Vista  City  .... 

Carolir^e  County  . 

CfwrtesCrty  County 
Charlotte  County  .... 
Cllflon  Fofge  City  ... 

Covington  Crty  

Culpeper  Couity  .... 

DanviRe  City „ 

Dickenson  County  . 

Ftoyd  County  

Fredericksfotjrg  City 

Giles  County 

Hopewell  City „ 

Lancaster  County  _ 

Lee  County  

Lunenburg  County  . 

Martinsville  City  

Mecklent}urg  Courv 

ty 

Northampton  Coun- 
ty 

NorthumbertafKl 
Courrty. 

Orarige  County  ..'.... 

Page  County 

Peterst)urg  City 

Portsmouth  City  

Pnnce  Edward 
County. 

Pulaski  County 

Radford  City „.... 

Rappahannock 
Courrty. 

Russell  County  

Smyth  County 

South  Boston  City  „ 

Surry  County 

Tazewel  County  ..„ 

Warren  County  ._... 

Westmoreland 
County. 

WNHamsburg  City  ... 

Winchester  City  _.. 

Wise  County 


Civil  jurisdfettons  in- 
cluded 


Weslaco  City  in  Hi- 
dalgo County. 
Willacy  County. 
Zapata  County.     . 
Zavala  County. 

Emery  County. 
GarfieW  County. 
Piute  County. 
San  Juan  County. 
Sanpete  County. 

Grand  Isle  County. 
Orleans  County. 

Alleghany  County. 
Bath  County. 
Blacksburg  Tovm  in 
Montgomery  Courv 

ty 

Brurrswick  County, 
Buchanan  County. 
Buena  Vista  City. 
Carolir>e  County. 
Charles  City  County. 
Charlotte  County. 
Clifton  Forge  City. 
Covington  City. 
Culpeper  County. 
Danville  City. 
Dickenson  County. 
Ftoyd  County. 
Fredericksburg  City. 
Giles  County. 
Hopewell  City. 
Lancaster  County. 
Lee  County. 
Lunenburg  County. 
Martinsville  City. 
Mecklent)urg  County. 

NortfMjmpton  County. 

f^orthumbertand 

County. 
Orange  County. 
Page  County. 
Petersburg  City. 
Portsmouth  City. 
Prince  Edward  Courv 

ty- 

Pulaski  County. 
Radford  City. 
Rappahannock  Courv 

ty- 

Russell  County. 
Smyth  County. 
South  Boston  City. 
Surry  County. 
Tazewell  County. 
Wanen  County. 
WestmorelarKJ  Courv 

ty. 

Williamsburg  City. 
Wir»chester  City. 
Wise  County. 
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Labor  Surplus  Areas  Elxsible  for 
Federal  Procurement  Pref- 
erence October  1,  1993 
Through  September  30,  1994 — 
Continued 


Eligibte  labor  surplus 
areas 


Wythe  CoufTty  

Washington: 

Adams  County  

Bremerton  City 

Chelan  County 

Clallam  County  

Columbia  County  .. 
Balance  of  Cowlitz 

County. 
Everett  City  

Ferry  County 

Frankrm  County  .... 

Grant  County  

Grays  Hartxjr 
County. 

Kittitas  County  

Klickitat  County 

Lewis  County 

Lorigview  City  ....... 

Mason  County  

Okanogan  County  . 

Pacific  County 

Pend  OreiUe  Coun- 
ty- 

Skagit  County  

Skamania  County  . 
Stevens  County  .... 
Vancouver  City  

Wahkiakum  County 
Walla  Walla  City  ... 

Yakima  City 

BalarKe  of  Yakima 
County. 
West  Virginia: 
Bart)Our  County  .... 
Berkeley  Cour%  .... 

Boone  County 

Braxton  Courity 

Brooke  County 

Calhoun  Courrty 

Charleston  City  ._.., 

Clay  County  

Cfoddhdge  County  .. 
Fayette  County  ._... 

Gilmer  County „ 

Grant  County  „ 

Greenbher  County  . 
Hampshire  County  . 
Hancock  County  .... 

Hardy  County 

Harrison  County 

Huntirtgton  City 

II 

Jackson  County 

Jefferson  Courity  ... 

Lewis  County 

Lincoln  County 


Civil  jurisdctions  in- 
cKxted 


Wythe  County. 

Adams  County. 

Bremerton  City  in 
Kitsap  County. 

Chelan  County. 

Clallam  Courrty. 

Columbia  County. 

Cowlitz  County  less 
Longview  City. 

Everett  City  in  Snoho- 
mish County. 

Ferry  County. 

Franklin  Coiinty. 

Grant  County. 

Grays  Hartxx  County. 

Kittitas  County. 
Klickitat  County. 
Lewis  County. 
Longview  City  in 

Cowlitz  County. 
Mason  Courrty. 
Okanogan  County. 
Pacrfk:  Courrty. 
Pend  OreSte  Courrty. 

Skagit  County. 
Skamania  County. 
Stevens  Courrty. 
Varx»uver  City  in 

Clark  County. 
Wahkiakum  County. 
Walla  Walla  City  in 

Walta  Walla  Courv 

Yakima  City  in  Yak- 
ima County. 

Yakima  County  less 
Yakima  City. 

BartXHjr  County. 

Berkeley  County. 

Boone  County. 

Braxton  County. 

Brooke  Courrty. 

Caltroun  County. 

Charleston  City  in 
Karrawtra  County. 

Clay  County. 

Doddridge  Courrty. 

Fayette  County. 

Gthrrer  County. 

Grant  County. 

Greenbher  Courrty. 

Hampshire  Courrty. 

Hancock  Courrty. 

Hardy  Courrty. 

Harhson  County. 

Hurrtington  City  in 
Cabell  County, 
Wayne  Courrty. 

Jackson  County. 

Jefferson  County. 

Lewis  Courrty. 

Lincoln  County. 


Labor  Surplus  Areas  Eugible  for 
Federal  Procurement  Pref- 
erence October  1,  1993 
Through  September  30,  1994 — 
Continued 


Eligible  labor  surplus 

Civil  )urtsdk«ons  in- 

areas 

cluded 

Logan  County  _. 

Logan  County. 

Marion  County  

Manon  County. 

Balance  of  Marshall 

Marshan  County  less 

County. 

Wheeling  City. 

Mason  Courrty  

Mason  County. 

McDowell  County  ... 

McDoweH  County. 

Mercer  Courrty  

Mercer  Courrty. 

Mingo  County  

Mingo  County. 

Monroe  County 

Monroe  County. 

Morgan  County 

Morgan  Courrty. 

Nicholas  County  .... 

Nicholas  County. 

Parkerstxjrg  City  „.. 

Parkersburg  City  in 

Wood  County. 

Pleasants  Courrty  .. 

Pleasants  County. 

Pocahontas  Courrty 

Pocahontas  County. 

Preston  County 

Preston  County. 

Putrram  Courrty 

Putnam  County. 

Raleigh  County 

Raleigh  County. 

Rando^  County  ... 

Randolph  Courrty. 

RitcNe  County  

Rrtchw  County. 

Roane  County 

Roane  Courrty. 

Sumnrers  County  ... 

Summers  County. 

Taykx  County  

Taytof  County. 

Tucker  County  

Tucker  County. 

Tyler  County  

Tyler  County. 

Upshur  County 

Upshur  County. 

Balance  of  Wayne 

WayrreCour^  less 

Courrty. 

Hurrtington  City. 

Webster  County 

Webster  County. 

Wetzel  County  

Wetzel  County. 

Wirt  County 

Wirt  County. 

Wyoming  County  ... 

Wyoming  County. 

Wisconsin: 

Betoit  County  „_ 

Bekjit  City  in  Rock 

County. 

JanesviOe  City 

JanesviRe  City  in 

Rock  County. 

Menomirree  Courrty 

Merrominee  Courrty. 

Racine  City  „ 

Racine  City  in  Racine 

County. 

Rusk  County  _ „. 

Rusk  County. 

(PR  Doc.  93-25627  Filed  10-l»-93;  8:45  am) 

BILUNO  COOE  4510-M-M 

Pension  and  Welfare  Benefits 
Administration 

Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plans;  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Security  Act  of  1974  (ERISA),  29  U.S.C 
1142,  a  public  meeting  of  the  Worldng 
Group  on  Economically  Targeted 
Investments  (ETI)  of  the  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefit  Plans  will  be  held  at  2 
p.m./4  p^.,  Monday,  November  8, 
1993,  im|ite  1^3437  AB,  U.S. 
Department  of  Labor  Building,  Third 
and  Constitution  Avenue,  NW. 
Washington.  DC  20210. 


This  Working  Group  was  formed  by 
the  Advisory  Cotmd]  to  study  issues 
relating  to  ETI  for  employee  benefit 
plans  covered  by  ERISA. 

The  purpose  of  the  November  8 
meeting  is  to  discuss  and  finalize  the 
Groups  report  of  findings  and 
recommendations  to  the  Council 
concerning  the  establishment  of  an 
Economically  Targeted  Clearinghouse. 
The  Woriung  Group  will  also  take 
testimony  and  or  submissions  from 
employee  representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  the 
subject  matter. 

Individuals,  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  submit  a  written 
request  on  or  before  November  3, 1993 
to  William  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Council, 
U.S.  Department  of  Labor,  suite  N-5677, 
200  Constitution  Avenue,  NW. 
Washington,  DC  20210.  Oral 
presentations  will  be.limited  to  ten 
minutes,  but  witnesses  may  submit  an 
extended  statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  November  3, 1993. 

Signed  at  Washington,  DC,  this  13tb  day  of 
October,  1993. 

OknaBerg, 

Assistant  Secretary.  Pension  and  Welfare 
Benefits  Administration. 

IFR  Doc.  93-25543  Filed  10-18-93;  8:45  am| 

UIMQ  COM  4StO-2»-M 


Advisory  Council  on  Employee  Welfars 
and  Pension  Benefits  Plans,  Prohibited 
Transactions  Work  Group;  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Security  Act  of  1974  (ERISA).  29  U.S.C 
1142,  a  public  meeting  of  the  Working 
Group  on  Prohibited  Transactions  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  will  be  held 
at  9  a.m./10:30  a.m.,  Tuesday, 
November  9, 1993,  in  suite  N-3437  AB, 
U.S.  Department  of  Labor  Building, 
Third  and  Constitution  Avenue,  NW. 
Washington,  DC  20210. 

This  Working  Group  was  formed  by 
the  Advisory  Council  to  study  issues 
relating  to  Prohibited  Transactions  for 
employee  benefit  plans  covered  by 
ERISA. 

The  purpose  of  the  November  9 
meeting  is  to  discuss  and  finalize  the 
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Croup's  report  to  the  Council,  of 
findings  and  recommendations 
concerning  prohibited  transactions.  The 
Working  Group  will  also  take  testimony 
and  or  submissions  from  employee 
representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  the 
subject  matter. 

Individuals,  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  submit  a  written 
request  on  or  before  November  3,  1933 
to  William  E.  Morrow,  Executive 
Secretary.  ERISA  Advisory  Council, 
U.S.  Department  of  Labor,  suite  N-5677. 
200  Constitution  Avenue,  NW. 
Washington.  IX:  20210.  Oral 
presentations  will  be  limited  to  ten 
minutes,  but  witnesses  may  submit  an 
extended  statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  November  3,  1993. 

Signed  at  Washington.  DC.  this  13th  day  of 
October.  1993. 
Olena  Berg. 

Assistant  Secretary.  Pension  and  Welfare 
Benefits  Administration. 
|FR  Doc  93-25544  Filed  10-l»-93;  8:45  am) 

BOJJNQ  COOC  4S10-M-M 


Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Ptans;  lyieeling 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Security  Act  of  1974  (ERISA).  29  U.S.C. 
1142.  a  public  meeting  of  the  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefit  Plans  will  be  held  on 
Tuesday,  November  9, 1993.  in  suite  N- 
3437  AB.  U.S.  Department  of  Labor 
Building,  Third  and  Constitution 
Avenue.  NW.,  Washington.  DC  20210. 

The  purpose  of  the  Eighty-Second 
meeting  of  the  Secretary's  ERISA 
Advisory  Council  which  will  begin  at 
2:30  p.m./4  p.m..  is  to  receive  and 
discuss  a  detailed  analysis  and 
recommendations  of  reports  from  each 
of  its  Work  Groups  i.e.,  Economically 
Targeted  Investments;  Prohibited 
Transactions;  Defined  Contributions 
Plan  Growth  Implications,  and  to 
conduct  any  other  business  that  may 
come  before  the  Council.  The  Council 
will  also  take  testimony  and  or 
submissions  from  employee 
representatives,  employer 
representatives  and  other  Interested 


individuals  and  groups  regarding  any 
aspect  of  the  administration  of  ERISA. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
any  topic  concerning  ERISA  by 
submitting  20  copies  on  or  before 
November  3. 1993  to  William  E. 
Morrow.  Executive  Secretary,  ERISA 
Advisory  Council.  U.S.  Department  of 
Labor,  suite  N-5677.  200  Constitution 
Avenue.  NW..  Washington,  DC  20210. 
Individuals,  or  representatives  of 
organizations  ivishing  to  address  the 
Advisory  Council  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-«753.  Oral 
presentations  will  be  limited  to  ten 
minutes,  but  witnesses  may  submit  an 
extended  statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  CM>ies  of 
such  statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  Included  in  the 
record  of  the  meeting  if  received  on  or 
before  November  3. 1993. 

Signed  at  Washington.  DC  this  13th  day  of 
October  1993. 
Olena  Berg. 

Assistant  Secretary.  Pension  and  Welfare 
Bertefits  Administration. 
|FR  IX)C  93-25546  Filed  10-18-93;  8:45  am) 
MLUNO  COM  «S1»-a>-« 


Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plans;  Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Security  Act  of  1974  (ERISA),  29  U.S.C 
1142,  a  public  meeting  of  the  Working 
Group  on  Defined  Contribution  Plans 
(401  (k)  of  the  Advisory  CouiKil  on 
Employee  Welfare  and  Pension  Benefit 
Plans  will  be  held  at  11  a.m./l:30  p.m., 
Tuesday,  November  9,  1993,  in  suite  N- 
3437  AB,  U.S.  Department  of  Labor 
Building.  Third  and  Constitution 
Avenue.  NW.,  Washington.  EX:  20210. 

This  Working  Group  was  formed  by 
the  Advisory  Council  to  study  issues 
relating  to  Defined  Contribution  Plans — 
401  (k)  for  employee  benefit  plans 
covered  by  ERISA. 

The  purpose  of  the  November  9 
meeting  is  to  discuss  and  finalize  the 
group's  report  of  findings  and 
recommendations  to  the  Council 
concerning  the  implications  of  the 
growth  in  Defined  Contribution  Plans, 
especially  with  respect  to  coverage, 
eligibility  and  paiticipatlon  issues.  The 
Working  Group  will  also  take  testimony 
and  or  submissions  from  employee 
representatives,  employer 
representatives  and  other  liUerected 


individuals  and  groups  regarding  the 
subject  matter. 

Individuals,  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  submit  a  written 
request  on  or  before  November  3, 1993    . 
to  William  E.  Morrow,  Executive 
Secretary.  ERISA  Advisory  Council, 
U.S.  Department  of  Labor,  suite  N-5677, 
200  Constitution  Avenue,  NW.. 
Washington,  DC  20210.  Oral 
presentations  will  be  limited  to  ten 
minutes,  but  witnesses  may  submit  an 
extended  statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  November  3, 1993. 

Signed  at  Washington,  DC  This  13th  day  of 
October  1993. 

OlenaBorg. 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
|FR  Doc  93-25545  Filed  10-18-93;  8:45  am) 
MiXMQ  COM  4t1»<2»-« 


NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  THE  HUMANITIES 

Notice  Of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Qiorus  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  November  1-3, 1993;  from  9 
a.m.  to  5:30  p.m.  on  November  1-2, 
1993,  and  from  9  a.m.  to  5  p.m.  on 
November  3, 1993.  This  meeting  %vill  be 
held  in  room  730,  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW..  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  3  p.m.  to  5  p.m.  on 
November  3,  1993  for  f>olicy  discussion 
and  review  of  guidelines 

The  remaining  portions  of  this  ^ 

meeting  from  9  a.m.  to  5:30  p.m.  on 
November  1-2, 1993,  and  from  9  a.m.  to 
3  p.m.  on  November  3, 1993.  are  for  the 
purpose  of  panel  review,  discussion, 
evaluation,  aud  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given   - 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24. 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
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sabaecUon  (cM4).  (6)  and  (g)(B)  of 
section  552b  of  title  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereot  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20506. 202/682-5532. 
TYY  202/662-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  Information  with  references  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine.  Committee  Management 
Officer.  National  Endowment  for  the 
Arts.  Washington.  DC.  20506.  or  call 
202/682-5439. 

Dated:  October  13. 1093. 

DiTBCtoe.  Office  ofPoool  OperatioM.  Natiooal 

Endowmeat  for  the  Arts. 

(FR  Doc  93-2SS39  FUed  10-18-43:  a:4S  ami 


NATIONAL  SCIENCE  FOUNDATION 

PermH  AppMcatkm  Received  Under  the 
Antarctic  Conservation  Act  of  1978 

October  13. 1993. 

AOBtCV:  National  Science  Foundation. 

ACTION:  Notice  of  permit  application 

received  under  the  Antarctic 

Conservation  Act  of  1978,  Public  Law 

95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 
NSF  has  published  regulations  under 
the  Antanllc  Conservation  Act  of  1978 
at  title  45  part  670  of  the  Code  of 
Federal  Regulations.  This  is  the  required 
notice  of  pennit  applications  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  pennit 
application  by  November  14. 1993. 
Pennit  applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

A00RE8SE8:  Comments  should  be 
addressed  to  Permit  Office,  room  627. 
Office  of  Polar  Programs.  National 
Science  Foundation.  Washington.  DC 
20550. 
FOR  FURTHER  MFORMATKM  CONTACT: 


Thomas  F.  Forhan  at  the  above  address 
or  (202)  357-7817. 

SUFPLEMENTARV  MPORMATION:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Public  Law  95-541).  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  as 
requiring  special  protection.  The 
regulations  establish  such  a  pennit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
interest 

The  application  received  is  as  follows: 
2.  Applicant 

Gerald  L  Kooyman.  Center  for  Marine 
Biotechnology  and  Biomedicine, 
Scripps  Institution  of  Oceanography, 
University  of  California,  San  Di^,  La 
Jolla.  CA  92093 

Activity  for  Which  Pennit  Requested 

Taking.  Import  into  USA.  Enter 
specially  protected  area.  These  studies 
are  directed  at  a  specific  comparison  of 
foraging  effort  and  breeding  success 
among  three  colonies  of  emperor 
penguins.  These  baseline  studies  %vill  be 
the  basis  for  using  emperor  penguins  as 
environmental  monitors  in  the  Koss  Sea. 
About  40  adults  will  be  held  briefly  to 
glue  either  a  depth  recorder  or  velocity 
meter  and  radio  transmitter  or  satellite 
transmitter  to  the  back  feather  between 
the  wings.  Stomach  lavage  will  be 
performed  on  up  to  20  birds,  the  birds 
are  released  afterwards.  Similarly  100 
chicks  %vill  be  weighed,  and  40  chicks 
will  be  capttired  for  collection  of  blood 
samples  for  genetic  analysis.  Carcasses 
of  5  adults,  5  chicks  and  IS  eggs  may 
be  salvaged  for  morphometric 
measurements. 

Location 

Cape  Washington,  Coulman  Is..  Cape 
Roget.  Cape  Crozier 

Date 

10/15/93-12/31794 

ThomM  F.  ForiiAD. 

PeimH  Office,  Office  of  PotarPTOgftunx. 

(FR  Doc.  93-25538  Filed  10-l«-93;  8:45  ami 


NUCLEAR  REGULATORY 
COMMSSION 

Advisory  Committee  on  Medical  Uses 
of  Isotopes;  Meeting 

AGENCY:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  will  convene  its  next 
regular  meeting  of  the  Advisory 
Committee  on  Medical  Uses  of  Isotopes 
(ACMUI)  on  November  1  and  2. 1993. 
Topics  of  discussion  will  include  10 
CFR  20.1301.  "Dose  limits  for 
individual  members  of  the  public": 
pulsed-dose-rate  after  loading 
brachytherapy;  the  impact  of  fees  on 
medical  programs:  medical  implications 
associated  with  calibration  of 
Strontiuin-90  eye  applicators  and  their 
use  in  brachytherapy;  an  overview  of 
the  Management  Plan  for  the  medical 
use  regulatory  program:  the  term 
"referring  physician"  as  used  10  CFR 
Part  35.  "Medical  Use  of  Byproduct 
Material",  and  the  recently  signed 
Memorandum  of  Understanding, 
between  NRC  and  the  Food  and  Drug 
Administration  (FDA),  that  clarifies 
their  respective  roles  in  regulating 
medical  use.  In  addition,  the  NRC  staff 
will  provide  status  reports  on:  htgh- 
dose-rate  afterioading  brachytherapy 
programs;  the  implementation  of  the 
Quality  Management  Program  and 
MisadministraUon  rule,  the  NUREG 
entitled  "Management  of  Radioactive 
Material  Safety  Programs  at  Medical 
FaciUties";  the  National  Academy  of 
Sciences  Study  to  perform  an  external 
review  of  the  medical  use  regulatory 
process;  and  proposed  rulemaking, 
including:  "Proposed  Amendments  to 
10  CFR  35.75,  Release  of  Patients 
Containing  Radiopharmaceuticals  or 
Permanent  Implants";  "Proposed 
Amendments  on  Preparation.  Trarufer, 
and  Use  of  Byproduct  Material  for 
Medical  Use";  and  "Administration  of 
Byproduct  Material  or  Radiation  from 
Byproduct  Material  to  Patients  Who 
May  Be  Pregnant  or  Nursing."  A  portion 
of  this  meeting  will  be  closed  to  protect 
the  privacy  of  physicians  whose 
submitted  training  and  experience  %viU 
be  reviewed  by  the  ACMUI  for  the 
purpose  of  determining  adequacy  before 
they  can  be  listed  as  an  authorized  user 
on  an  NRC  medical  use  license. 

DATES:  The  meeting  will  begin  at  9:00 
a.m.,  on  November  1. 1993.  and  at  8:30 
a.m..  on  November  2. 1993. 

ADDRESSES:  Sheraton  Restoo  Hotel. 
11810  Sunrise  Valley  Drive.  Reston. 
Virginia. 
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FOR  FURTHER  INFORMATIOW  COHTACP. 
Larry  W.  Camper,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  MS  6- 
H-3,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  E)C  20555. 
Telephone  301-504-3417. 

Conduct  of  the  Meeting 

Barry  Siegel.  MJ)..  will  chair  the 
meeting.  Dr.  Siegel  will  conduct  the 
meeting  in  a  manner  that  will  facilitate 
the  orderly  conduct  of  business.  The 
following  procedures  apply  to  public 
participation  in  the  meeting: 

1.  Persons  who  wish  to  provide  a 
written  statement  should  submit  a 
reproducible  copy  to  Larry  W.  Camper 
(address  listed  above).  Comments  must 
be  received  by  October  22, 1993.  to 
ensive  consideration  at  the  meeting. 
The  transcript  of  the  meeting  will  be 
kept  open  imtil  November  13. 1993,  for 
inclusion  of  written  comments. 

2.  Persons  who  wish  to  make  oral 
statements  should  inform  Mr.  Camper, 
in  writing,  by  October  22. 1993. 
Statements  must  pertain  to  the  topics  on 
the  agenda  for  the  meeting.  The 
Chairman  will  rule  on  requests  to  make 
oral  statements.  Members  of  the  public 
will  be  permitted  to  make  oral 
statements  if  time  permits.  Permission 
to  make  oral  statements  will  be  based  on 
the  order  in  which  requests  are 
received.  In  general,  oral  statements  will 
be  limited  to  approximately  5  minutes. 
Oral  statements  must  be  supplemented 
by  detailed  written  statements,  for  the 
record.  Rulings  on  who  may  sp>eak,  the 
order  of  presentation,  and  time 
allotments  may  be  obtained  by  calling 
Mr.  Camper,  301-504-3417,  between  9 
a.m.  and  5  p.m.  E.S.T..  on  October  28  or 
29. 1993. 

3.  At  the  meeting,  questions  from 
attendees  other  than  committee 
members.  NRC  consultants,  and  NRC 
staff  will  be  permitted  at  the  discretion 
of  the  Chairman. 

4.  The  transcript,  minutes  of  the 
meeting,  and  written  conmients  will  be 
available  for  inspection,  and  copying, 
for  a  fee,  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW..  Lower  Level. 
Washington  20555.  on  or  about 
November  26. 1993. 

5.  Seating  for  the  public  will  be  on  a 
first-come,  first-served  basis. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.),  it  is  necessary  to  close  the 
portion  of  this  meeting  devoted  to  the 
review  of  physicians'  credentials 
because  it  will  involve  a  discussion  of 
information  the  release  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  under  5 
U.S.C  552b(c)(6). 


This  meeting  will  be  held  in 
accordance  %vith  the  Atomic  Energy  Act 
of  1954,  as  amended  (primarily  section 
161a):  the  Federal  Advisory  Act  (5 
U.S.C.  App);  and  the  Commission's 
regulations  in  Title  10  Code  of  Federal 
Regulations,  part  7. 

Dated:  October  13. 1993. 
John  C  Hoyle. 

Advisory  Ck>mmittee  Management  Officer. 
IFR  Doc.  93-25584  Filed  10-18-93;  8:45  amj 
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Advisory  Committee  on  Nuclear 
Waste;  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  58th 
meeting  on  Wednesday  and  Thursday, 
October  27-28. 1993.  in  the  Connecticut 
Room,  Hobday  Inn,  8120  Wisconsin 
Avenue,  Bethesda,  MD,  8:30  a.m.  until 
6  p.m.  each  day.  Notice  of  this  meeting 
was  published  in  the  Federal  Register 
on  September  23. 1993  (58  FR  49531). 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  pursuant  to 
5  U.S.C.  552b(c)(6). 

During  this  meeting,  the  Conunittee 
plans  to  consider  the  following: 

1.  The  Committee  will  continue  its 
discussions  of  matters  related  to 
implementation  plans  for  futiu*  ACNW 
activities.  These  will  include  the 
preparation  of  reports  on  ACNW 
protocols,  topics  for  review,  and 
resource  requirements. 

2.  The  Committee  will  continue  its 
discussions  of  matters  related  to  the 
appointment  of  new  members,  and 
organizational  and  personnel  matters 
related  to  the  ACNW  members  and 
ACNW  staff.  Portions  of  this  session 
may  be  closed  to  public  attendance  to 
discuss  information  the  release  of  which 
would  represent  a  clearly  unwarranted 
invasion  of  p>ersonal  privacy  pursuant  to 
5  U.S.C  552b(c)(6). 

3.  The  Committee  will  hear  reports 
bom  ACNW  members  and  staff  on 
recent  technical  meetings  that  they  have 
attended.  Topics  will  include: 
Radionuclide  migration  and  related 
near-field  phenomeiui.  hydrological 
research,  the  Exploratory  Studies 
Facility,  and  surface-based  testing 
associated  with  the  Yucca  Mountain 
Project. 

4.  The  Committee  will  elect  ACNW 
officers  for  CY  1994. 

5.  The  Committee  will  be  briefed  on 
the  NRC  staff  unsaturated  groundwatw 
flow  phenomenon. 


6.  The  Committee  will  discuss  topics 
proposed  for  consideration  during 
future  ACNW  meetings. 

7.  The  Committee  will  be  briefed  by 
the  NRC's  Office  for  Analysis  & 
Evaluation  of  Operational  Data  on 
technical  training  programs. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
June  6, 1988  (53  FR  20699).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  The  office  of  the 
ACRS  is  providing  staff  support  for  the 
ACNW.  Persons  desiring  to  make  oral 
statements  should  notify  the  Executive 
Director  of  the  office  of  the  ACRS  as  far 
in  advance  as  practical  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
during  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  ACNW  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  contacting  the  Executive  Director  of 
the  Office  of  the  ACRS,  Dr.  John  T. 
Larkins  (telephone  301/492-4516).  prior 
to  the  meeting.  In  view  of  the  possibility 
that  the  schedule  for  ACNW  meetings 
may  be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  the  ACNW  Executive 
Director  or  call  the  recording  (301/492- 
4600)  for  the  current  schedule  if  such 
rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
subsection  10(d)  Public  Law  92-463  that 
it  is  necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  pursuant  to 
5  U.S.C  552b(c)(6). 

Dated:  October  13.1 993. 
John  C  Hoyle. 

Advisory  Committee  Management  Officer. 
(FR  Doc  93-25585  FUed  10-18-93;  8:45  am) 
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[Doctot  No.  50-271] 

Vernmnt  Yankee  Nuctoar  Power 
Station;  Receipt  of  Petition 

Notice  is  hereby  given  that  on 
September  1. 1993,  Messrs.  Richard 
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Daley  and  Jonathan  M.  Block  submitted 
a  Petition  oo  behalf  of  the  New  England 
Coalition  on  Nuclear  Pollution,  to  the 
Executive  Director  for  Operations,  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
regarding  the  Vermont  Yankee  Nuclear 
Power  Station  (VY).  The  Petition  has 
been  referred  to  the  OfRce  of 
Enforcement  for  preparation  of  a 
response  piirsuant  to  10  CFR  %  2.206. 

The  Petitioners  request  that  the  NRC 
reconsider  the  dvil  penalty  assessed 
against  VY  for  operating  outside 
Technical  SpedGcations  (TS)  from 
October  15. 1993  to  April  6, 1993. 
because  the  Petitioners  believe  that  NRC 
enforcement  action  was  Inadequate. 

The  Petitioners  recite  the  basic  facts 
that  formed  the  basis  for  EA  93-112  and 
assert  that  the  NRC  staff  did  not  deal 
with  the  Licensee  in  a  manner 
commensurate  with  the  severity  of  the 
violations.  Specifically,  the  Petition 
states  that  in  October  of  1992.  routine 
surveillance  of  control  rod  scram 
insertion  revealed  that  VY  was 
operating  outside  TS  3.3.C.1.1  and 
3.3.C.I.2.  It  goes  on  to  state  that  hmiting 
conditions  for  operating  the  plant 
require  an  immediate  shutdown  under 
such  circiunstances  and  VY  did  not  shut 
down  or  report  this  situation  to  the 
NRC.  The  Petition  then  states  that  VY 
continued  to  operate  until  the  situation 
was  again  observed  in  April  of  1993  and 
then  an  on-site  safety  Inspection  of  VY 
was  conducted  by  NRC  Region  I  from 
April  14  to  16,  1993.  The  report  of  that 
inspection,  which  was  issued  on  May 
24. 1993.  with  a  cover  letter  from  the 
Director.  Division  of  Reactor  Safety, 
NRC  Region  I.  contained  six  questions 
for  VY.  The  Petitioners  allege  that 
Questions  2  through  5  of  the  letter  were 
not  adequately  answered. 

Spedncaliy.  the  disputed  questions 
are  as  follows:  "•  •  •  (2]  the  specific 
reasons  for  not  shutting  down  the  plant 
when  required  by  the  Technical 
Specifications  and  the  approved  test 
procedure.  (3)  the  reasons  for  not 
pursuing  a  root  cause  determination  and 
corrective  actions  for  approximately  six 
months.  (4)  the  results  of  your  historical 
re>iew8  of  control  rod  testing  to 
determine  if  there  were  previous 
Technical  Specifications  violations,  (5) 
your  design  control  processes,  including 
one-for-one  equivalency  evaluations,  as 
they  apply  to  material  changes  in  safety- 
related  equipment  *  *  *". 

The  Petitioners'  claim  that  VY  did  not 
adequately  answer  these  questions  is 
based  upon  PetiticMiers'  examinatioD  of 
the  available  materials  VY  submitted  to 
the  NRC  and  their  beUef  that  this 
alleged  failure  to  answer  such  questions 
is  part  of  what  the  Regional 
Administrator  referred  to  as 


"programmatic  weaknesses"  at  VY.  The 
Petition  states  that  these  allegedly 
unanswered  questions  provide  a 
sufficient  basis  to  warrant  review  of  the 
penalty  assessed  to  VY  and  Petitioners 
ask  that  such  a  review  be  undertaken 
immediately. 

As  provided  by  §2.206,  appropriate 
action  with  regard  to  the  specific  issues 
raised  in  the  Petition  will  be  taken 
within  a  reesonable  time. 

A  a^y  of  the  Petition  is  availhule  for 
inspection  at  the  Commission's  Public 
Document  Room  at  2120  L  Street.  NW.. 
Washington,  DC  20555  and  at  the  Local 
Public  Document  Room  for  the  Vermont 
Yankee  Nuclear  Power  Plant  located  at 
Brooks  Memorial  Library.  224  Main 
Street.  Brattleboro.  Vermont  05301. 

Dated  at  Rockville,  Maryland  this  12th  day 
of  October  1993. 

For  the  Nuclear  Regulatory  Commlsskia. 
JoMph  R.  Gray, 

Deputy  Director.  Office  of  Enforcement 
|FR  Doc  93-25586  Filed  10-l»-4»3:  8:45  am) 
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(Docket  No.  50-33^ 

Power  Atithority  Of  the  State  of  New 
York;  Withdrawal  of  Application  for 
Amendntent  to  Facility  Operating 
Ucense 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  the  Power 
Authority  of  the  State  of  New  York  (the 
licensee)  to  withdraw  its  August  26, 
1993,  application  for  proposed 
amendment  to  Facility  Operating 
License  No.  DPR-59  for  the  James  A. 
FitzPatrick  Nuclear  Power  Plant,  located 
in  Oswego  County,  New  York. 

The  proposed  amendment  would 
have  provided  a  one-time  extension  of 
the  current  surveillance  interval  for 
calibration  of  the  pressure  switches  that 
sense  main  tuirbine  control  valve  closive 
at  the  FitzPatrick  plant. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federml  Register  on  August  31. 
1993,  (58  FR  48388).  However,  by  letter 
dated  October  5. 1993,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  26, 1993,  and 
the  Ucensee's  letter  dated  October  5. 
1993.  which  withdrew  the  application 
for  license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room  2120  L  Street.  NW.. 
Washington.  IXL.  and  the  State 
University  of  New  York.  Penfield 


Library,  Reference  and  Documents 
Deparbnent.  Otwego.  New  Yoik. 

Dated  at  Rockville.  NtoiyUnd,  this  IZtfa  day 
of  October  1993. 

For  the  Nuclear  Regulatory  Coaunlsslon. 
John  E.  MemiDg, 

Proiect  Manager.  Prefect  Directorate  1-1. 
Division  ofBeactor  Profectt—I/II.  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc  93-25587  Piled  10-18-93;  8:45  am) 
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NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Public  Hearit>g  In  Mobile,  AL;  Railroad 
Accident 

In  connection  with  the  investigation 
of  the  derailment  of  Amtrak's  Train  No. 
2,  The  Sunset  Limited,  on  the  Bayou 
Canot  Bridge,  near  Mobile.  Alabama,  on 
September  22. 1993,  the  National 
Transportation  Safety  Board  mil 
convene  a  public  hearing  at  9  a.m.  (local 
time),  on  Monday.  December  13, 1993. 
in  Meeting  Rooms  201  B-^  of  the 
Mobile  Convention  Center.  1  South 
Water  Street.  Mobile,  Alabama  36602. 
For  more  information,  contact  Ted 
Lopatkiewicz,  Office  of  Public  Affairs, 
National  Transportation  Safety  Board. 
490  L'Enfant  Plaza.  SW..  Washington. 
DC  20594.  telephone  (202)  382-0660. 

Dated:  October  14. 1993. 
BeaHardesty. 

Federal  Register  Liaison  Officer. 
[FR  Doc.  93-25620  Filed  IO-lft-93:  8:45  ami 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee  (TPSC); 
Generalized  System  of  Preferences 
(GSP);  Notice  of  Review  of  Product 
and  Country  Practices  Petitions,  Put>lic 
Hearings,  and  List  of  Articles  To  Be 
Sent  to  the  United  States  International 
Trade  Commission  (USITC)  For 
Review;  Notice  Regarding  1994  Annual 
GSP  Review 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Announcement  of  product  and 
country  practices  petitions  accepted  for 
consideration  in  the  1993  Annual  GSP 
Review;  announcement  of  timetable  for 
public  hearings  to  consider  petitions 
accepted  for  review;  announcement  of 
list  of  articles  to  be  sent  to  the  USITC 
for  reviewr;  announcement  regarding 
1994  Aimual  GSP  Review. 

SUMMARY:  The  purpose  of  this  notice  on 
the  1993  Annual  GSP  Review  is:  (1)  To 
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announce  the  acceptance  for  review  of 
petitions  to  modify  the  list  of  articles 
eligible  for  duty-firee  treatment  under 
the  GSP  and  to  modify  the  status  of 
countries  as  GSP  beneficiary  countries 
in  regard  to  their  practices  as  specified 
in  15  CFR  2007.0  (a)  and  (b);  (2)  to 
announce  the  timetable  for  pubHc 
hearings  to  consider  petitions  accepted 
for  review;  and  (3)  to  announce  that  the 
list  of  articles  herein  will  be  sent  by  the 
United  States  Trade  Representative  to 
the  USrrc  to  seek  advice  with  respect 
to  modification  of  the  Ust  of  eligible 
articles  for  GSP. 

FOR  FUfTTHER  IHFO»««ATK)H  COMTACT: 
GSP  Subcommittee,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  N.W..  Room  517.  Washington. 
DC  20506.  The  telephone  number  is 
(202)  395-6971.  Public  versions  of  all 
documents  relating  to  this  review  will 
be  available  for  review  by  appointment 
with  the  USTR  public  reading  room 
shortly  following  filing  deadlines. 
Appointments  may  be  made  from  10 
a.m.  to  noon  and  1  p.m.  to  4  p.m.  by 
calling  (202)  395-6186. 

SUPPLEMENTARY  INFORMATHW: 

I.  Acceptance  of  Petitions  for  Review 

Notice  is  hereby  given  of  acceptance 
for  review  of  petitions  requesting 
modification  of  the  list  of  articles 
eligible  to  receive  duty-free  treatment 
under  the  GSP.  as  provided  for  in  titk 
V  of  the  Trade  Act  of  1974  (the  1974 
Act)  (19  U.S.C.  2461-2465).  as 
amended.  These  petitions  were 
submitted,  and  will  be  reviewed. 
pursuant  to  regulations  codified  at  15 
CFR  part  2007. 

A.  Requests  to  Modify  Product  and 
Country  Eligibility 

Petitons  have  been  submitted  by 
interested  parties  or  foreign 
governments:  (1)  To  designate  articles  as 
eligible  for  the  GSP;  or  (2)  to  withdraw, 
suspend  or  limit  GSP  duty-ftee 
treatment  accorded  either  to  eligible 
articles  under  the  GSP  or  to  individual 
beneficiary  countries  with  respect  to 
specific  GSP  eligible  articles;  or  (3)  to 
waive  competitive  need  limits;  or  (4)  to 
otherwise  modify  GSP  coverage.  In 
addition,  petitions  have  been  received 
requesting  that  the  GSP  status  of  certain 
beneficiary  developing  coimtries  be 
reviewed  with  respect  to  the  relevant 
criteria  listed  in  subsection  502(b)  or 
502(c)  ofthe  1974  Act. 

As  in  previous  reviews,  petitions  to 
add  or  remove  products  from  the  list  of 
articles  eligible  for  GSP  duty-free 
treatment  will  be  evaluated  in 
accordance  with  the  "graduation" 
policy.  In  considering  GSP  eligibility  for 


products,  limitations  on  GSP  benefits 
will  be  considered  for  the  more 
economically  advanced  beneficiary 
developing  countries  in  specific 
products  where  it  is  determined  that 
they  have  demonstrated  sufficient 
competitiveness.  Four  criteria  will  be 
taken  into  account  when  any  such 
graduation  action  is  considered:  the 
development  level  of  individual 
beneficiary  countries;  their  competitive 
position  in  the  product  concerned:  the 
countries'  practices  relating  to  trade, 
investment,  and  worker  rights;  and  the 
overall  economic  interests  ofthe  United 
States. 

Product  designations  announced  at 
the  conclusion  of  the  review  process, 
therefore,  may  be  made  on  a  differential 
basis.  This  means  that  certain 
beneficiary  developing  countries  may 
not  be  designated  for  GSP  benefits  on 
certain  products  even  though  those 
countries  are  not  excluded  under  the 
competitive  need  provisions  set  forth  in 
section  504(c)(1)  ofthe  1974  Act.  It  is 
also  possible  to  withdraw  GSP  treatment 
of  a  product  from  certain  beneficiary 
developing  countries,  or  to  reduce  the 
competitive  need  limit  applicable  to  the 
countries  and  product  in  question, 
rather  than  remove  the  product  entirely 
from  GSP  coverage. 

As  required  under  section  504(a)  of 
the  1974  Act.  the  eligibility  factors  set 
forth  in  sections  501  and  502(c)  will  be 
considered  with  respect  to  decisions  to 
withdraw,  suspend  or  limit  duty-free 
treatment  with  respect  to  any  article  or 
with  respect  to  any  country. 

B.  Information  Subject  to  Public 
Inspection 

All  submissions  should  be  submitted 
in  fourteen  (14)  copies,  in  English,  to 
the  Chairman  of  the  GSP  Subconmiittee 
of  the  Trade  Policy  Staff  Committee.  600 
17th  Street.  N.W.,  Room  517. 
Washington.  DC  20506.  Information 
submitted  in  connection  with  the 
hearings  will  be  subject  to  public 
inspection  by  appointment  with  the 
staff  ofthe  USTR  public  reading  room, 
except  for  information  granted 
"business  confidential"  status  pursuant 
to  15  CFR  2203.6  and  other  qualifying 
information  submitted  in  confidence 
pursuant  to  15  CFR  2007.7.  If  the 
dociunent  contains  business 
confidential  information,  an  original 
and  fourteen  (14)  copies  of  a 
nonconfidential  version  ofthe 
submission  along  with  an  original  and 
fourteen  (14)  copies  ofthe  confidential 
version  must  be  submitted.  In  addition, 
the  donunent  containing  confidential 
information  should  be  clearly  marked 
"confidential"  at  the  top  and  bottom  of 
each  page  of  the  dociunent  The  version 


that  does  not  contain  business 
confidential  information  (the  public 
version)  should  also  be  clearly  marked 
at  the  top  and  bottom  of  every  page 
(either  "public  version"  or  "non- 
confidential"). 

C  Communications 

All  communications  with  regard  to 
these  hearings  should  be  addressed  to: 
GSP  Subcommittee.  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  NW.,  room  517,  Washington,  EX: 
20506.  The  telephone  number  is  (202) 
395-6971.  Questions  may  be  directed  to 
any  member  of  the  staff  of  the  GSP 
Information  Center. 

Acceptance  for  review  of  the  petitions 
listed  herein  does  not  indicate  any 
opinion  with  respect  to  disposition  on 
the  merits  ofthe  petitions.  Acceptance 
indicates  only  that  the  listed  petitions 
have  been  found  to  be  eligible  for 
review  by  the  GSP  Subcommittee  and 
the  TPSC.  and  that  such  review  v<all 
take  place. 

n.  Deadline  for  Receipt  of  Requests  to 
Participate  in  the  Public  Hearings 

The  GSP  Subcommittee  of  the  TPSC 
invites  submissions  in  support  of  or  in 
opposition  to  any  petition  contained  in 
this  notice.  All  such  submissions  should 
conform  to  15  CFR  part  2007, 
particularly  §§2007.0,  2007.1(a)(1), 
2007.1(a)(2).  and  2007.1(a)(3).  AH 
submissions  should  identify  the  subject 
article(s)  in  terms  of  the  current 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  nomenclature. 

Hearings  will  be  held  on  November 
17, 1993  beginning  at  10:00  a.m.  at  a 
location  in  Washington,  DC  to  be 
announced.  The  hearings  will  be  open 
to  the  public  and  a  transcript  of  the 
hearings  will  be  made  available  for 
public  inspection  or  can  be  purchased 
from  the  reporting  company.  No 
electronic  media  coverage  will  be 
allowed. 

All  interested  parties  wishing  to  make 
an  oral  presentation  at  the  hearings 
must  submit  the  name,  address,  and 
telephone  nimiber  ofthe  witness(es) 
representing  their  organization  to  the 
Chairman  of  the  GSP  Subcommittee  by 
5  p.m.  November  3. 1993.  Requests  to 
present  oral  testimony  in  connection 
with  the  public  hearings  should  be 
accompanied  by  fourteen  (14)  copies,  in 
English,  of  all  written  briefs  or 
statements,  and  should  also  be  received 
by  5  p.m.  on  November  3.  Oral 
testimony  before  the  GSP  Subcommittee 
will  be  limited  to  five  minute 
presentations  that  summarize  or 
supplement  information  contained  in 
briefs  or  statements  submitted  for  the 
record.  Post-hearing  briefi  or  statements 
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will  be  accepted  if  they  conform  with 
the  regulations  cited  above  and  are 
sidimitted  in  fourteen  (14)  copies,  in 
English,  no  later  than  5  p.m.  December 
8, 1993.  Parties  not  wishing  to  appear  at 
the  public  hearings  may  submit  post- 
hearing  %mtten  briefs  or  statements  also 
by  December  8.  Rebuttal  briefs  should 
be  submitted  in  fourteen  (14)  copies,  in 
English,  by  5  p.m.  December  17, 1993. 

During  January  and/or  February  1994, 
an  opportunity  will  be  provided  for  the 
public  to  comment  on  nonconfidential 
USITC  analysis.  Notice  of  the 
availability  of  this  analysis  and  the 
timetable  for  comment  will  be 
published  in  the  Federal  Register. 

m.  List  of  Articles  Which  May  Be 
Considered  for  Designation  as  Eligible 
Articles  for  Purposes  of  the  GSP  or  for 
Waiver  of  the  Competitive  Need  Limil 
and  On  Which  the  USITC  WUl  Be  ^ 

Asked  to  Provide  Advice 

In  conformity  with  sections  503(a) 
and  131(a)  of  the  1974  Act  (19  U.S.C 
2463(a)  and  2151(a)).  notice  is  hereby 
given  that  the  articles  listed  herein  may 
be  considered  for  designation  as  eligible 
articles  for  purposes  of  the  GSP,  or  for 
modification  of  their  current  GSP  status. 

An  article  which  is  determined  to  be 
import  sensitive  in  the  context  of  the 
GSP  cannot  be  designated  as  an  eligible 
article.  Recommendations  with  respect 
to  the  eUgibility  of  any  listed  article  will 
be  made  after  public  hearings  have  been 
held  and  advice  has  been  received  from 
the  USITC  on  the  probable  effects  of  the 
requested  modification  in  the  GSP  on 
industries  producing  like  or  directly 
competitive  articles  and  on  consumers. 

On  behalf  of  the  President  and  in 
accordance  with  sections  503(a)  and 
131(a)  of  the  1974  Act.  the  USITC  is 
being  furnished  with  the  Ust  of  articles 
published  herein  for  the  purpose  of 
securing  from  the  USITC  its  advice  on 
the  probable  economic  effect  on  U.S. 
industries  producing  like  or  directly 


competitive  articles,  and  on  consumers, 
of  the  modification  of  the  list  of  articles 
eligible  for  GSP.  Also,  on  behalf  of  the 
President  and  in  accordance  with 
section  504(c)(3)(A)(i)  of  the  1974  Act, 
the  USITC  is  being  asked  to  furnish 
economic  advice  on  the  probable 
economic  effect  on  U.S.  industries 
producing  like  or  directly  competitive 
articles,  and  on  consumers,  of  the 
granting  of  a  waiver  of  the  competitive 
need  limits  for  the  products  identified 
in  section  C  of  the  lists  which  follow. 

Any  modifications  to  the  Ust  of 
articles  eligible  for  duty-free  treatment 
under  the  GSP  lesulting  from  the  1993 
GSP  Annual  Review  will  be  announced 
on  or  about  April  1, 1994  and  will  take 
effect  on  July  1, 1994. 

IV.  Cases  Accepted  for  Review 
Regarding  Country  Practices,  Pursuant 
to  IS  CFR  2007.0(b) 

Pursuant  to  15  CFR  2007.0(b),  the 
TPSC  will  review  i>etitions  to  review  the 
status  of  Costa  Rica,  E)ominican 
Republic,  Maldives,  Pakistan,  Paraguay, 
and  Peru  as  GSP  beneficiary  countries 
in  relation  to  their  practices  regarding 
worker  rights.  Interested  parties  can 
participate  in  the  review  process  as 
described  in  section  U.  The  worker 
rights  petition  on  Haiti  has  been 
accepted  for  review,  but  will  not  be  the 
subject  of  the  review  schedule  set  forth 
in  section  n. 

The  decision  whether  to  accept  or 
reject  a  petition  to  review  the  GSP  statiis 
of  Malaysia  in  relation  to  its  worker 
rights  practices  has  been  deferred  until 
January  1994. 

Because  review  of  the  1992  worker 
rights  cases  of  Bahrain  and  Fiji  has  been 
extended  until  the  end  of  the  1993 
Aimual  Review,  comments  on  the 
worker  rights  practices  of  these  two 
countries  will  also  be  welcomed  during 
the  public  hearing  and  comment  process 
described  in  section  n. 


Pursuant  to  15  CFR  2007.0(b).  the 
TPSC  has  accepted  for  review  requests 
to  review  the  GSP  status  of  E^ypt.  El 
Salvador.  Poland  and  Turkey 
concerning  the  alleged  failure  of  each  to 
provide  adequate  and  effective 
protection  for  intellectual  property 
rights.  The  TPSC  has  already  announced 
the  acceptance,  on  an  expedited  basis, 
of  a  petition  alleging  the  failure  of 
Cyprus  to  provide  adequate  and 
effective  protection  for  intellectual 
property  rights  (58  FR  50981). 

Because  review  of  the  1992 
intellectual  property  rights  cases  of 
Dominican  Republic  and  Guatemala  has 
been  extended  until  the  end  of  the  1993 
Annual  Review,  comments  on  the 
intellectual  property  rights  practices  of 
these  two  countries  will  also  be 
welcomed  during  the  public  hearing 
and  comment  process  described  in 
section  n. 

Any  modifications  to  the  list  of 
beneficiary  developing  countries  for 
purposes  of  the  GSP  resulting  from  the 
1993  GSP  Annual  Review  will  take 
effect  fifteen  days  after  notification  of 
the  modification  appears  in  the  Federal 
Register. 

V.  Notice  Regarding  1994  Annual 
Review  of  GSP 

Ordinarily,  the  TPSC  would  invite  the 
submission  of  petitions  for  the  1994 
Annual  Review  on  June  1. 1994. 
However,  under  section  506(a)  of  the 
Trade  Act  of  1974.  as  amended  (the 
1974  Act),  duty  free  treatment  provided 
under  the  GSP  shall  not  remain  in  effect 
after  September  30. 1994.  The  TPSC  wrill 
not  announce  whether  it  will  solicit 
petitions  for  the  1994  GSP  Annual 
Review  until  after  legislation  renewing 
the  GSP  program  is  enacted. 
Frederick  L.  Montgomery, 
Chairman,  Tmde  Policy  Staff  Committee. 
MUMO  COOf  M»1-«1-M 
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9S-1 


W-2 


0805.30.40 


0806.20.10 


Cftrui  fruft,  fraah  or  driads 

laaona  (£1IQB  iiBSD.  CUoa  iiSOB}  «id  II 


.,  freak  9ir  driad: 
Orlad: 

Mfalnat 

f  roai  aaadl« 


«S-3         ZS09.90.90<pt.) 


93-4 


2902.11.00 


«3-5         2918.30.20(pt.) 


93-6         2921.49.«0(pt.) 
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WlMd  faadi  or  nliiad  faad  Ingradlanta) 
Othart 
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dwiwativao] 

OttMr: 

(Aniraal  faada  contalnlne  agel 
Ottwr: 

Praparatlera,  with  a  baala  of 
vltaain  %*y,  tor  atopiaantlne  mlMil 
faad 

Cyclic  hydrocartMna; 

CyclanaOf  cyclanaa  and  cyclatarpanaa. 
Cyctohouna 

Carteicyilc  acida  tilth  additional  oxygon  fwtion  and  thair 
artn^ldaa,  halidaa,  poroxidn  and  paroxyaclda;  thaIr 
haloganatad,  tulfonatad,  nitratad  or  nitroaatad  darivatlvao: 
Cartaiyllc  acldi  with  aldahyda  or  katcna  fuvtlon  taut 
Mlthouc  ottiar  oxygan  fixvtlon,  thair  arltydrldaa,  kalldaa, 
(IdM,  paroxyacidi  and  thaIr  darlvatlvaa: 
Aroaatics 
Othar: 

Katoprofon 
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AroMtie  ■oneaaiiim  and  thaIr  darl¥atlvaa;  aalta  tfiarcof : 
Other: 

Othar: 

Druga: 

Other: 

Ocprenyl  hydrochloride 


Heterocyclic  ccapoirdi  with  nitrogen  hetero-ataa(a)  only; 
nucleic  acida  and  their  talta: 

Coa^potnli  containing  an  tf^futad  pyridine  ring  (liiether 
or  not  hyirogenatad)  in  the  structure: 
Other: 

Other: 

Drugs: 

Other: 
93-7         2933.39.37(pt.)  Ethianasrida 


Agropacuaria  Kitte  CJl., 
VanaziMie 


Oil  lean  Food  and 
AfralndUBtrlat  >recaaaora 
FedHWion,  Chile 


OMBlcat  Works  of 
•Iditar  Ltd.,  Htngary 
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Pllv*  D.D.  Zagrab, 
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Oiinoin  Phsnncautical  and 
ChcBiical  Works  Co.,  Ltd., 
Nkxigary 


Chenical  Works  of  Gadeon 
Richter,  Ltd.,  Htngary 
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U  Petitions  to  add  products  to  the  Ust  of  eligible  erticies  for  th»  CcneraHied  fnxm  of  Pr^efgncq.  (con.) 

Honnonet,  natural  or  reproduced  bf  synthesis;  derivatives 
thereof,  used  pri*arily  as  horaones;  other  steroids  used 
prinarfly  as  horaones: 

Other  horaones  and  their  derivatives;  other  steroids 
used  priaarily  as  horaones: 
Estrogens  and  progestins: 

[Obtained  directly  or  indirectly  froa  aniaal 
or  vegetable  aatcrials] 


2957.92.20(pt.) 

29S7.92.80(pt.) 
2W7.99.B0<pt.) 


Other: 

Estradiol  benzoatc 


Estradiol 
Other: 

Trertolcne  acetate 


ChsBical  Worts  of 
Richtar,  Ltd.,  Hiff«ary 


95-11        8529.90. lOl/ 


95-|ie       9106.90.80(pt.) 


Parts  suitable  for  use  solely  or  principally  with  tho 
apporatuB  of  headings  852S  to  8528: 

(Antennas  and  antenna  reflector*  of  all  kinds;  parts 

suitable  for  use  therewith] 


Other: 

Of  television 
Tuners 


Ttas  of  day  recording  apparstui  and  apparatus  for  WMuring, 
recording  or  otherwise  indicating  intervals  of  tiaa,  witti 
clocl(  or  watch  ■c'l'saarit  or  witli  synctircnouB  aotor  (for 
eKSi^He,  tias  registers,  tias  recordsrs); 

(Tiae  registers;  tiaa- recorders;  parting  aatara 

Other: 

(Tiae  locks  valued  over  S10  aadi] 
Other: 

ApporatuB  for  asaiuring,  recording  or  otiwrwfao 
indicating  intarvaia  of  tiae,  with  clock  or 
watch  aovcasnts,  battery  powsfsd 


North  Anriean  PhilUpa 
CorporMion,  Maw  Vort,  NT 


Salgil  Enterpriaas,  Ine., 
Ilito,  CA 


$,    Petitions  to  rtwave  proAjcts  frcw  the  list  of  etioibte  articles  for  the  Ceneralited  Svstea  of  Preferences 
95-15   4007.00.00     \Ailcsnized  niter  thread  and  cord 


North  Asarican  Ri±bar 
Thread,  Falls  Rivar, 


Petitions  to  reaove  duty- free  status  froa  beneficiary  developing  cotntrv/cocntries  for  a  prodict  on  the  Ust  of 
eligible  articles  for  Generalized  Svstea  of  Preferences.  2/ 


Structures  (excluding  prefabricated  buildings  of  heading  9M)6) 
and  parts  of  structures  (for  ousple,  bridge*  and  bridge 
sections,  lock  gates,  towar*,  (attic*  ants,  roofs,  roofing 
fraaeworks,  door*  and  windows  and  their  fraas*  and  thr«*ho(ds 
for  door*,  shutter*,  baluatradaa,  pillar*  and  coluaw)  of 
iron  or  *tael;  plates,  rods,  angles,  shapes,  sections,  tktes 
and  the  like,  prepared  for  use  in  structures,  of  iron  or  staol; 
(Article*  provided  for  in  aiMtaadinga  7508.10.00  throm^ 
7508.40.00,  inclusive 


7508.90.90<pt.) 
(Venezuela) 


Other; 

{Colura,  pillars,  poats, 

aiailar  atructural  wits] 

Other: 

Steel  grating 


,  girder*  and 


IBB  Industrie*, 

Clart.  NJ 


1/  The  petitioner  also  recpjests  a  waiver  of  conpetitiv*  need  liait*  for  indan**i*  en  tho  artid**  prwidad  for  in  NTS 
st±hs«ling  8529.90.10. 

2/  The  coifttry  rwaed  is  the  beneficiary  developing  couitry  specified  by  the  petitioner.  While  ttw  Trade  Policy  Staff 
Coaiaitta*  (TPSC)  review  will  focus  on  that  cotfttry,  the  TPSC  reserves  the  right  to  address  rsaoMl  of  GSP  statu*  for 
couitries  other  than  thoee  specified  by  the  petitioner  as  well  the  GSP  statu*  of  the  antira  articl*. 
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8402.20.00 
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8407.34.2080 
(•mil) 


8409.91.91(pt.) 
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8471.20.00 
(Indonnio) 


8471.20.00 
(lto(ay«i«) 


ArticlM  of  ^ipMvl  and  clottiing  accoMoriM,  of  laothor  or  of 
litien  iMtltori 
Clcvw,  Bittm  and  aittat 

Spatially  daaignad  for  ua*  in  aporta; 

Baaafaall  and  aoftteU  gtovw  and  aritts 
(includine  tatting  glowm): 
(Batting  (lovaal 
Other 


Articlaa  of  Jawalry  and  part*  tlwraof,  of  pracioua  wtal  or 
of  aatal  clad  Mith  pracioua  wtal: 

Of  pracioua  avtal  uhottiar  or  not  plated  or  clad  with 
pracioua  aatal: 

(Of  eilwar.  Otethar  or  not  plated  or  clad  Mitti 
other  pracioua  aatal] 

Of  other  pracioua  aatal,  Uwthar  or  not  plated  or 
clad  Mith  preciois  aatal; 

(Articlaa  provided  for  in  Kiiiaadif«  7113.19.10] 
Other: 

Mcidacaa  and  nack  chain*,  of  gold: 
Ropa 

ttaaai  or  other  vapor  generating  boiler*  (other  than  central 
heating  hot  Mater  boiler*  capaM*  alae  of  producing  Iom 
praaaur*  ataaitf;  ai^ier-heated  Matar  boiler*;  part*  thereof: 
St4>er-heeted  Mater  boilers 


Spark-ignition  reciprocating  or  rotary  Internal  coateation 
piaton  anginea: 

Reciprocating  piaton  angina*  af  •  kind  uaad  for  tha 
proputaion  of  wahiclea  of  chapter  87t 

Of  a  cylinder  capacity  awaading  1,000  ce: 
To  be  inatalled  in  vehicle*  of  aubhwdir^ 
8701.20.  or  heading  8702,  8703  or  6704: 
(Used  or  rebuilt] 
Other 


Farta  aui table  for  use  aolely  or  principally  with  tha  «f«ina« 
of  heading  8407  or  8408: 
Other: 

Suitable  for  use  solely  or  principally  Mith 
aparfc- ignition  internal  cca^tion  piaton  angina* 
(including  rotary  anginea): 
Other: 

For  vahiclea  of  at±heading  8701.20,  or 
heading  8702,  8703  or  8704: 
AluainuB  cylinder  heads 


Autoaatic  data  processing  aachinaa  and  mit*  thereof; 
aagnetic  or  optical  rcadera,  aachine*  for  tranacribing  data 
onto  data  aadia  in  coded  fona  and  aachinaa  for  processing 
auch  data,  not  elaeOiere  specified  or  included: 

(Analog  or  hybrid  autooatic  data  processing  aachinas] 

Digital  autoaatic  data  processing  aachines,  containing 
in  the  saaa  housing  st  least  a  central  processing  mit 
and  an  input  and  output  utit.  Mhethar  or  not  coabined 

Digital  autoaatic  data  processing  aachinaa,  containing 
in  tha  saaa  housing  at  leaat  a  central  processing  «ftit 
and  an  input  and  output  mit.  itfwther  or  not  codained 


Gowamaant  of  tha 
Philippinea 


larael  Jewelry 
Manufacturer* 
Association,  Israel 


Govamaant  of  tha 
Philippinea 


General  Motor* 
Corporotion, 
Detroit,  MI 


MB  Produto*  Netalurgicoa, 
Ltd*.,  Brasil 


App(*  Coavuter,  Inc., 
CMsartino,  CA 
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aagnetic  or  optical  readers,  Mchinas  for  transcribing  data 

onto  data  aadia  in  codad  form  and  aadtinas  for  processing 

such  data,  not  elaai^iere  apscified  or  included  (c«n.)t 

Other: 

«S 

2 

dt71.91.00 

Digital  processing  wits,  Utether  or  not  sntered 

*. 

(lndanM<a) 

with  the  rest  of  a  systeai.  i^ich  May  contain  in  the 

saaa  housing  one  or  two  of  the  fol  lowing  types  of 

wits:    storage  wits,  input  wits,  output  wits 

na 

8471.91.00 

Digital  proceasing  wits,  liiether  or  not  entered 

Apple  Coaputor,  Inc., 

(NoiaytU) 

Mith  the  rest  of  a  systaa,  which  wmr  contain  in  the 
saas  housing  one  or  two  of  the  folloMing  types  of 
wits:     storsge  wits,   input  wits,  output  wits 

Video  recording  or  reproducing  spparstus,  Utether  or  not 
incorporating  a  video  twer: 
Megnetic  tape- type: 

Color,  cartridge  or  cassette  type: 
(Not  capable  of  recording] 

Cx^artlno,  CA 

n 

4 

8521. 10.60 

Other 

North  Aam-ican  Mill  tips 

(Indonesia) 

Corporation,  Mom  Vort,  NT; 

P.T.  KototaAl  Electronics. 

Indonssia; 

P.f.  San|«  Jay*  Co^onants 

Indonesia.  Indonesia; 

Sanyo  Fiahar  (USA) 

Corporation, 

ChataMorth.  CA 

Tranamission  apparatua  for  radiotelephony,  radiotelegraphy. 

radiobroadcasting  or  television,  litether  or  not  incorporating 

reception  apparatua  or  aowd  recording  or  reproducing 

apparatua;  television  cameras: 

Transceivers: 

93-25 

8525.20.20 

Low-poMer  radioteicfiwnic  transceivers  operating 

Ctimiii— It  of  tha 

V 

(PdUippines) 

on  frequencies  froa  49.82  to  49.90  NHz 
Other: 

Philippines 

93- 

36 

8S2S.20.S0 
(Malaysia) 

Cordless  handset  telephones 

Thcason  Canauaar 
Electronics.  Indianapolis, 

w- 

i. 

8525.20.50 
(Philippines) 

Cordless  handset  telephones 

Reception  apparatus  for  radiotelephony,  radiotelegraphy  or    * 
radiobroadcasting,  whether  or  not  caat>ined,   in  the  sane 
housing,  with  somj  recording  or  reproducing  apparatus  or  a 
cloctt: 

(Articles  provided  for  in  stii^ieading  8527.11.11  throk^ 
8527.29.40,   inclusive) 

capable  of  receiving  also  radiotelephony  or 
radiotelegraphy: 

CoMt>ined  with  sowd  recording  or  reproducing 
apparatus: 

(Articles  designed  for  comection  to  telegraphic 
or  telephonic  apparatus  or  instnjaents  or  to 
telegraphic  or  telephonic  networics] 

Other: 

IN 

Covernwent  of  tha 
Philippines 

93-2 

« 

8527.31.40 

Confcinations  incorporating  tape  players 

North  Maerican  Phillips 

(Malaysia) 

li^ich  are  incapable  of  recording 

Corporation,  New  York,  NT; 
Santronics  (M)  SON,  SiO, 

BNJJ 

NO  CODE  3M1-01-e 

Malaysia; 

Sanyo  Fisher  (USA) 

Corporation, 

ChatSMorth,  CA; 

ThoBBon  Conauaer 

• 

Elactronics.  Indianapolis, 
IN 
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PANAMA  CANAL  COMMISSION 

Office  of  ttte  inspector  (Senerai 

Privacy  Act  of  1974;  Proposed 
Amendment  to  a  System  of  Records 
and  Two  New  Systems  of  Records 

agency:  Office  of  Inspector  C^neral, 
PCC 

ACTION:  Notification  of  a  proposed 
amendment  to  an  existing  system  of 
records  and  notice  of  two  new  systems 
of  records. 

SUMMAItV:  Pursuant  to  the  provisions  of 
the  Privacy  Act  of  1974  (5  U.S.C  552a). 
the  Office  of  Inspector  General  proposes 
to  (1)  amend  an  existing  system  of 
records  entitled  "Cash  Audit  Files" 
which  was  last  published  on  December 
31, 1987  (52  FR  49541):  and  (2)  establish 
two  new  systems  of  records  entitled 
"Investigative  Files  of  the  Office  of 
Inspector  General,"  and  "Allegation/ 
Complaint  Files  of  the  Office  of 
Inspector  General."  A  notice  of 
proposed  rulemaking  exempting  these 
systems  of  records  appears  elsewhere  in 
today's  Federal  Register. 

DATES:  This  proposal  will  be  effective 
on  November  18. 1993,  imless 
comments  are  received  that  would 
result  in  a  contrary  determination. 


AOORESSES:  Conunents  should  be 
addressed  to  Mrs.  Carolyn  H.  Twohy, 
Agency  Records  Officer.  Chief, 
Administrative  Services  Division, 
Panama  Canal  Commission,  Unit  2300. 
APO  AA  34011-2300. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Mrs.  Barbara  A.  Fuller,  Assistant  to  the 
Secretary  for  Commission  Affairs. 
Panama  Canal  Commission, 
International  Square,  1825  I  Street  NVV., 
Suite  1050,  Washington,  DC  20006- 
5402.  Telephone  (202)  634-6441. 

SUPPLEMENTARY  INFORMATION:  The 
Inspector  General  has  determined  that 
the  existing  "Cash  Audit  Files"  system 
of  records  is  in  need  of  updating  due  to 
the  disestablishment  of  the  Office  of 
General  Audit  and  the  establishment  of 
the  Office  of  Inspector  General.  The 
alphanumerical  designation  has 
changed  from  PCC/GA-1  to  PCC/OIG-3. 
In  addition,  all  references  to  the  Office 
of  General  Audit  have  been  changed  to 
Office  of  Inspector  General  and 
references  to  General  Auditor  have  been 
changed  to  Inspector  General.  The 
authority  for  maintenance  of  the  system 
has  been  revised  to  bring  the  system 
under  the  Inspector  General  Act  of  1978. 
The  address  for  the  Panama  Canal 
Commission  has  been  updated  to  reflect 
the  current  APO  mailing  address.  The 
system  of  records  notice  contains  the 
routine  uses  currently  used  by  the  OIG. 
as  published  in  35  CFR.  part  10. 
appendix  A.  The  notification  procedure, 
record  access  procedures  and  contesting 


procedures  have  been  revised  to  include 
the  statement  that  these  records  are 
generally  exempt  from  Privacy  Act 
access,  amendment  or  correction  and  to 
conform  with  procedures  in  the  other 
OIG  records  systems,  as  well  as  35  CFR 
part  10.  Finally,  the  exemption  portion 
of  the  system  of  records  notice  has  l)een 
revised  to  more  precisely  state  the  scope 
of  the  applicable  exemptions.  The 
revisions  to  this  system  do  not  affect  the 
character  of  information  contained  in 
the  system  nor  do  they  expand  the 
]>opulation  of  individuals  to  whom  the 
system  applies. 

The  Inspector  General  has  also 
undertaken  an  internal  review  of  its 
compliance  with  the  Privacy  Act  and 
has  determined  that  two  new  systems  of 
records,  "Investigative  Files  of  the 
Office  of  Inspector  General,"  and 
"Allegatioa/Complaint  Files  of  the 
Office  of  Inspector  General,"  are 
necessary  in  order  to  account  for 
information  maintained  about 
individuals. 

The  changes  to  the  existing  system 
and  the  two  new  systems  are  printed 
below. 

Dated:  September  29, 1993. 
Gilberto  Guardia  F., 

Administrator. 

PCCtOtO-i 

SYSTEM  name: 

Investigative  Files  of  the  Office  of 
Inspector  General,  PCC/OIG-1. 


SYSTEM  location: 

Office  of  Inspector  General,  Building 
6530,  Corozal,  Republic  of  Panama. 

CATEQORIES  Of  MOtVIOUALS  COVERED  BY  THE 
system: 

Panama  Canal  Commission  employees 
who  are  subjects  of  OIG  inquiries  or 
investigations;  individuals  or 
organizations  conducting  or  seeking  to 
conduct  Commission  business:  and 
complainants  and  key  witnesses  where 
necessary  for  future  retrieval. 

categories  of  records  m  the  system: 
Records  consist  of  investigatory 
material  compiled  for  law  enforcement 
purposes,  and  include  initial  complaints 
filed  against  subjects  and  other 
information  relating  to  potential 
violations  of  law  such  as 
correspondence,  subpoenas,  notes, 
witness  statements,  confidential  sources 
of  information,  crime  record  checks, 
working  papers,  and  crime  intelligence 
data,  reports  of  investigation,  findings  of 
PCC  officials,  and  recommendations  and 
dispositions  to  be  made. 

AUTHORTTV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Inspector  General  Act  of  1978 
(Pub.  L.  93-452),  as  amended  by  the 
Inspector  General  Act  Amendments  of 
1988  (Pub.  L.  100-504),  authorizes  the 
Inspector  General  to  conduct,  supervise 
and  coordinate  investigations  relating  to 
the  programs  and  operations  of  the 
Panama  Canal  Commission.  Article  XIX 
of  the  Agreements  in  Implementation  of 
Article  III  of  the  Panama  Canal  Treaty 
authorizes  the  authorities  of  the  United 
States  and  the  Republic  of  Panama  to 
assist  each  other  in  carrying  out  all 
necessary  investigations  of  offenses. 

ROUTME  USES  Of  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCLUOMQ  CATEQORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  General  Routine  Uses  set  forth  in 
35  CFR,  part  10,  appendix  A.  apply  to 
this  system  of  records. 

POUCIES  AND  PRACTICES  FOR  STORMQ, 
RETRCVMQ,  AOCESSMQ.  RETAMMQ,  AND 
OBPOSMO  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  stored  manually  in  file 
jackets  and  electronically  in  office 
automation  equipment. 

RETRCVABUTY: 

Records  may  be  retrieved  by  manual 
or  computer  search  of  indices 
containing  the  name  of  the  individual 
under  investigation. 

SAFEGUARDS: 

Records  are  maintained  in  locked  file 
cabinets  or  in  metal  file  cabinets  in 
secured  rooms  or  premises  with  access 


limited  to  those  persons  whose  official 
duties  require  access.  Computer 
terminals  are  secxired  in  controlled  areas 
which  are  locked  when  unoccupied. 
Access  to  automated  records  is  by  user 
identification  number  combined  with  an 
individual  password  for  each  terminal 
and  is  limited  to  authorized  personnel. 
Computer  data  is  not  stored  on 
computer  terminals,  but  on  removable 
media  which  is  safeguarded  in  the  same 
manner  as  other  records.  Building  is 
equipped  with  an  alarm  system  and 
locked  when  not  in  use. 

RETENTION  AND  DISPOSAL: 

Records  including  employee  and 
hotline  complaints,  investigative  reports 
and  related  docimients,  sudi  as 
correrpondence,  notes,  attachments  and 
working  papers,  are  retained  in  inactive 
files  after  the  case  is  closed.  Inactive 
files  are  cut  o^  at  the  end  of  the  fiscal 
year.  Files  are  stored  in  locked  cabinets 
in  a  secure  room  within  the  IG  office 
and  are  destroyed  10  years  after  the 
cutoff  date. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Inspector  General,  Office  of  Inspector 
General,  Panama  Canal  Commission. 
Building  6530,  Corozal,  Republic  of 

Panama. 

NOTIFICATION  PROCEDURE: 

Records  are  generally  exempt  from 
Privacy  Act  access.  However,  the 
System  Manager  will  give  consideration 
to  a  request  from  an  individual  for 
notification  of  whether  the  system 
contains  records  pertaining  to  that 
individual.  Information  may  also  be 
obtained  from  the  Agency  Records 
Officer,  Panama  Canal  Commission, 
Unit  2300.  APO  AA  34011-2300  or 
Room  254  Administration  Bldg..  Balboa 
Hts.,  Republic  of  Panama.  Individuals 
seeking  information  in  person  must 
identify  themselves  showing  at  least  one 
identification  document  containing 
their  pictiue  or  at  least  two 
identification  documents  containing 
their  signature,  or  other  identification 
acceptable  to  the  official  concerned.  If 
the  request  is  made  in  writing,  the 
individual  must  supply  sufficient 
information  to  verify  their  identity  (for 
example,  signature,  employee 
identification  niunber.  date  and  place  of 
birth)  or  may  be  required  to  provide  the 
certificate  of  a  notary  public  or  other 
official  authorized  to  administer  oaths. 
These  procedures  are  also  found  in  35 
CFR  part  10. 

RECORD  ACCESS  PROCaXIRES: 

Records  are  generally  exempt  from 
Privacy  Act  access.  However,  the 
System  Manager  or  the  Agency  Records 


Officer  will  give  consideration  to  a 
request  from  an  individual  for  access  to 
records  pertaining  to  that  individual. 
The  procedures  for  requesting  access  to 
records  appear  in  Notification 
Procedure,  preceding,  and  in  35  CFR 
part  10. 

CONTESTING  RECORD  PROCBXIRES: 

Records  are  generally  exempt  from 
Privacy  Act  amendment  or  correction. 
However,  the  Agency  Records  Officer 
will  give  consideration  to  a  request  from 
an  individual  for  amendment  or 
correction  of  records  f>ertaining  to  that 
individual.  The  procedures  for 
requesting  amendment  or  correction  of 
records  appear  in  35  CFR  part  10. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  a  wide 
variety  of  sources,  including  from  PCC. 
U.S.  and  foreign  sources,  subjects  and 
witnesses  and  all  levels  of  U.S.  and 
foreign  governments,  private  businesses 
and  nonprofit  organizations. 

EXEMPTIONS  FROM  CERTAIN  PROVISIONS  OF  TIC 
ACT: 

This  system  of  records,  to  the  extent 
that  it  consists  of  investigatory  material 
compiled  for  the  purpose  of  criminal 
law  enforcement  purposes,  has  been 
exempted  from  the  requirements  of 
subsections  (c)(3)  and  (4);  (d):  (e)(1),  (2) 
and  (3):  (e)(4)(G)  and  (H):  (e)(5):  (e)(8); 
(f);  (g):  (h);  and  (i)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a(j}(2).  In 
addition,  this  system  of  records,  to  the 
extent  that  it  consists  of  other 
investigatory  material  compiled  for  law 
enforcement  purposes,  has  been 
exempted  from  the  requirements  of 
subsections  (c)(3);  (d);  (e)(1);  (e)(4)(G) 
and  (H);  (f);  (g);  (h);  and  (i)  of  the  Privacy 
Act  pursuant  to  5  U.S.C  552a(k)(2). 
Finally,  this  system  of  records,  to  the 
extent  that  it  consists  of  investigatory 
material  compiled  for  the  purpose  of 
determining  suitability,  eligibility,  or 
qualifications  for  Federal  civilian 
employment  or  Federal  contracts,  the 
release  of  which  would  reveal  the 
identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  has 
been  exempted  from  the  requirements  of 
subsections  (c)(3)  and  (d)  of  the  Privacy 
Act  pursuant  to  5  U.S.C  552a(k)(5).  The 
exemptions  for  this  system  will  become 
effective  upon  the  publication  of  the 
final  rule  in  the  Federal  Register. 

PCOOIO-t 

SYSTEM  name: 

Allegation/Compliant  Files  of  the 
Office  of  Inspector  General.  PCC/OIG-2. 
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SYSTEM  LOCATKM: 

Office  of  Inspector  General,  Building 
6530,  Corozal,  Republic  of  Panama. 

CATEQOMES  OF  MnVBUAU  COVEREO  BY  THE 

SYsrac 

Individuals  covered  consist  of:  (1) 
PCC  employees  and  contractors  who  are 
subjects  of  allegations  or  complaints 
alleging  possible  violations  of  law.  rules 
or  regulations,  mismanagement,  gross 
waste  of  funds,  or  abuse  of  authority  or 
government  prop>erty;  and  (2)  POC 
employees  and  members  of  the  general 
public  who  are  complainants. 

CATEOomes  or  RECoeos  m  the  systbc 

Records  consist  of  a  form  and  any 
backup  documentation  generated  by  the 
allegation/ complaint  The  form  contains 
the  names,  allegation/complaint, 
simmiary  or  comments  and  includes 
recommended  and  final  disposition  of 
the  matter. 

AUTNOMTY  FOA  MMITENANCC  or  THE  SVtTBfR 

The  Inspector  General  Act  of  1978 
(Pub.  L.  95-452),  as  amended  by  the 
Inspector  General  Act  Amendments  of 
1988  (Pub.  L.  100-504).  Article  XIX  of 
the  Agreements  in  Implementation  of 
Article  III  of  the  Panama  Canal  Treaty 
authorizes  the  authorities  of  the  United 
States  and  the  Republic  of  Panama  to 
assist  each  other  in  carrying  out  all 
necessary  investigations  of  offenses. 

ROUTME  USES  OF  RECOROS  MAMTAMEO  M  THE 
SYSTEM,  SICtUBIO  CATCOORCS  OF  USERS  AND 
TME  PURPOSES  OF  SUCM  USES: 

The  General  Routine  Uses  set  ftnth  in 
35  CFR.  part  10.  appendix  A.  apply  to 
this  system  of  reconds. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETRKVSM,  ACCESSMQ,  RETASSNQ,  AND 
IWF06MQ0F  RECORDS  MTME  SYSTEM: 

storaoe: 

Records  are  stored  manually  in  file 
jackets  and  electronically  in  office 
automation  equipment 

retrcvabsjty: 

Records  may  be  retrieved  by  manual 
or  computer  search  of  indices 
containing  the  name  of  the  individual 
imder  investigation. 

safeguards: 

Records  are  maintained  in  locked  file 
cabinets  or  in  metal  file  cabinets  in 
secured  rooms  or  premises  with  access 
limited  to  those  persons  whose  official 
duties  require  access.  Computer 
terminals  are  secured  in  controlled  areas 
which  are  locked  when  tmoccupied. 
Access  to  automated  records  is  by  user 
identification  number  and  individual 
password  for  each  terminal  and  is 
limited  to  authorized  persocmeL 


Computer  data  is  not  stored  on 
computer  terminals,  but  on  removable 
media  which  is  safeguarded  in  the  same 
manner  as  other  records.  Building  is 
equipped  with  an  alarm  system  and 
locked  when  not  in  use. 

retention  AND  DtSPOSAL: 

Records  including  employee  and 
hotline  complaints,  investigative  reports 
and  related  docimients,  such  as 
correspondence,  notes,  attachments  and 
working  papers,  are  retained  in  inactive 
files  after  the  case  is  closed.  Inactive 
files  are  cut  off  at  the  end  of  the  fiscal 
year.  Files  are  stored  in  locked  cabinets 
in  a  secure  room  within  the  IG  office 
and  are  destroyed  10  years  after  the 
cutoff  date. 

SYSTBi  MANAQER<S)  AND  ADDRESS: 

Inspector  General.  Office  of  Insi>ector 
General,  Panama  Canal  Commission, 
Building  6530,  Corozal,  Republic  of 
Panama. 

NOmCATION  PROCEDURE: 

Records  are  generally  exempt  fit>m 
Privacy  Act  access.  However,  the 
System  Manager  will  give  consideration 
to  a  request  from  an  individual  for 
notification  of  whether  the  system 
contains  records  pertaining  to  that 
individual.  Information  may  also  be 
obtained  firom  the  Agency  Records 
Officer,  Panama  Canal  Commission, 
Unit  2300.  APO  AA  34011-2300  or 
Room  254  Administration  Bldg..  Balboa 
Hts..  Republic  of  Panama.  Individuals 
seeking  information  in  person  must 
identify  themselves  showing  at  least  one 
identification  docimient  containing 
their  picture  or  at  least  two 
identification  documents  containing 
their  signature,  or  other  identification 
acceptable  to  the  official  c:oncemed.  If 
the  request  is  made  in  writing,  the 
individual  must  supply  sx.  fficient 
information  to  verify  their  identity  (for 
example,  signature,  employee 
identification  number,  date  and  place  of 
birth)  or  may  be  required  to  provide  the 
certificate  of  a  notary  public  or  other 
official  authorized  to  administer  oaths. 
These  procedures  are  also  found  in  35 
CFR  part  10. 

RECORD  ACCESS  procedures: 

Records  are  generally  exempt  from 
Privacy  Act  access.  However,  the 
System  Manager  or  the  Agency  Records 
Officer  will  give  consideration  to  a 
request  from  an  individual  for  access  to 
records  pertaining  to  that  individual. 
The  procedures  for  requesting  access  to 

records  appear  in  Notification     

Procedure,  preceding,  and  in  35  CFR 
part  10. 


contestvm  record  procedures: 

Records  are  generally  exempt  from 
Privacy  Act  amendment  or  correction. 
However,  the  Agency  Records  Officer 
Mdll  give  consideration  to  a  request  from 
an  individual  for  amendment  or 
correction  of  records  pertaining  to  that 
individual.  The  procedures  for 
requesting  amendment  or  correction  of 
records  appear  in  35  CFR  part  10. 

RECORD  SOURCE  CATEOORCS: 

Information  is  obtained  from  a  wide 
variety  of  sources,  including  from  PCC, 
U.S.  and  foreign  sources,  subjects  and 
witnesses  and  all  levels  of  U.S.  and 
foreign  governments,  private  businesses 
and  nonprofit  organizations. 

exempttont  from  certam  promsxms  of  the 
act: 

This  system  of  records,  to  the  extent 
that  it  consists  of  information  compiled 
for  the  purpose  of  criminal 
investigations,  has  been  exempted  from 
the  requirements  of  subsections  (c)(3) 
and  (4):  (d);  (e)(1).  (2)  and  (3);  (e)(4)  (G) 
and  (H):  (e)(5):  (e)(8);  (0:  (g);  (h);  and  (i) 
of  the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(j)(2).  In  addition,  this  system  of 
records,  to  the  extent  that  it  consists  of 
other  investigatory  material  compiled 
for  law  enforcement  purposes,  has  been 
exempted  from  the  requirements  of 
subsections  (c)(3):  (d):  (e)(1):  (e)(4)  (G) 
and  (H);  (f);  (g);  (h);  and  (i)  of  the  Privacy 
Act  pursuant  to  5  U.S.C  552a(k)(2). 
Finally,  this  system  of  records,  to  the 
extent  that  it  consists  of  investigatory 
material  compiled  for  the  purpose  oi 
determining  a  suitability,  eligibility,  or 
qualifications  for  Federal  civilian 
employment  or  Federal  contracts,  the 
release  of  which  would  reveal  the 
identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  has 
been  exempted  from  the  requirements  of 
subsection  (c)(3)  and  (d)  of  the  Privacy 
Act  pursuant  to  5  U.S.C  552a(k)(5).  The 
exemptions  for  this  system  will  become 
effective  upon  the  publication  of  the 
final  rule  in  the  Federal  Register. 

PCOOtO-3 

•YSTBINAME: 

Cash  Audit  Files.  PCC/OIG-3. 

SYSTEM  LOCATION: 

Office  of  Inspector  General,  Bldg. 
6530.  Corozal,  Republic  of  Panama. 

CATEOORCS  OF  MDIVnUAU  COVERED  BY  THE 
SYSTEM: 

Panama  Canal  Commission  collecting 
agents  whose  accounts  are  audited  by 
the  Office  of  Inspector  General. 
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AUTHOMTY  POU  MMMTEMAHCt  OP  THE  SVSTBK 

The  Inspector  General  Act  of  1978 
(Pub.  L.  95-452),  as  amended  by  the 
Inspector  General  Act  Amendments  of 
1988  (Pub.  L.  100-504).  Article  XIX  of 
the  Agreements  in  Implementation  of 
Article  III  of  the  Panama  Canal  Treaty 
authorizes  the  authorities  of  the  United 
States  and  the  Republic  of  Panama  to 
assist  each  other  in  carrying  out  all 
necessary  investigations  of  offienses. 


ROUnNC  USES  or  RECOmtS  aM*n-AMED  M  TNC 
SYSTEM,  MCLUOMQ  CATEOOMES  OF  USEHS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  General  Routine  Uses  swf  forth  in 
35  CFR,  part  10.  appendix  A.  apply  to 
this  system  of  records. 


SYS1EM  MAMAGER^S)  AND  LOCATKMK 

Inspector  General,  Office  of  the 
Inspector  General,  Bldg.  ft530  Corozal. 
Republic  of  Panama. 

MOTIFICATION  PROCHNIRE: 

Records  are  generally  exempt  from 
Privacy  Act  access.  However,  the 
System  Manager  will  give  consideration 
to  a  request  tmm  an  individual  for 
notification  of  whether  the  system 
contains  records  pertaining  to  that 
individual.  Information  may  also  be 
obtained  from  the  Agency  Records 
Officer.  Panama  Canal  Commission, 
Unit  2300,  APO  AA  34011-2300  or 
Room  254  Administration  Bldg.,  Balboa 
Hts.,  Republic  of  Panama.  Individuals 
seeking  information  in  person  must 
identify  themselves  showing  at  least  one 
identification  document  containing 
their  picture  or  at  least  two 
identification  documents  containing 
th^ir  signature,  or  other  identification 
acceptable  to  the  official  concerned.  If 
the  rt?quest  is  made  in  writing,  the 
individual  must  supply  sufficient 
infonnation  to  verify  their  identify  (fm' 
example,  signature,  employee 
identification  number,  date  and  place  of 
birth)  or  may  be  required  to  provide  the 
certificate  of  a  notary  public  or  other 
official  authorized  to  administer  oaths. 
These  procedures  are  also  found  in  35 
CFR  part  10. 

RECOM>  ACCESS  PnOCEOURES: 

Records  are  generally  exempt  fit>ni 
Privacy  Act  access.  However,  the 
System  Manager  or  the  Agency  Records 
CNfficer  will  give  consideration  to  a 
request  from  an  individual  for  access  to 
records  pertaining  to  that  individual. 
The  procedures  for  requesting  access  to 
records  appear  Notification  Procedure, 
preceding,  and  in  35  CFR  pert  10. 


COMIESIMQ  RECORD  I 

Records  are  generally  ex«mpt  from 
Privacy  Act  amendment  or  correctiwL 
However,  the  Agency  Records  Officer 
will  give  consideration  to  a  request  frt>m 
an  individual  for  amendment  or 
conection  of  records  pertaining  to  that 
individual.  The  procedures  for 
requesting  amendment  or  correction  of 
records  appear  in  35  CFR  part  10. 


EXEMPDOHS  FROM  CERTAM  PnOVSKMS  OF  7MC 
ACT 

This  system  of  records,  to  the  extent 
that  it  consists  of  information  compiled 
for  the  purpose  of  criminal 
investigations  has  been  exempted  from 
the  requirements  of  subsections  (c)(3) 
and  (4);  (d);  {e)(l).  (2)  and  (3);  (e)(4)(G) 
and  (H);  (e)(5);  (e)(8),  (0:  (g):  (h);  and  (i) 
of  the  Privacy  Act  pursuant  to  3  U.S.C 
552a(j)(2).  In  addition,  this  system  of 
records,  to  the  extent  that  it  consists  of 
other  investigatory  material  compiled 
for  law  enforcement  purposes,  has  been 
exempted  from  the  requirements  of 
subsections  (c)(3):  (d);  (e)(1):  (e)(4)(G) 
and  (H);  (f):  (g):  (h):  and  (i)  of  the  Privacy 
Act  pursuant  to  5  U.S.C  352a(k)(2). 
Finally,  this  system  of  records,  to  the 
extent  that  it  consists  of  investigatoiy 
material  compiled  for  the  purpose  of 
determining  suitability,  eligibility,  or 
qualifications  for  Federal  civilian 
employment  or  Federal  contracts,  the 
release  of  which  would  reveal  the 
identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  has 
been  exempted  from  the  requirements  of 
subsection  (c)(3)  and  (d)  of  the  Privacy 
Act  pursuant  to  5  U.S.C  552a(i.)(5).  The 
exemptions  for  this  system  will  become 
effective  upon  the  publication  of  the 
final  rule  in  the  Federal  Register. 

|FR  Doc  93-25522  Filed  10-18-03: 8.4S  ami 
BJIXINQ  COOS  : 


SECURfTIES  AND  EXCHANGE 
COMMISSION 

Requests  Under  Revtaw  by  Office  of 
Management  and  Budget 

Agency  Clearance  Office — John  ). 

Lane,  (202)  272-3900. 

Upon  written  request  copy  available 
from:  Securities  and  ExdiaJnge 
Commission,  Office  of  Filings. 
Infonnation  and  Consumer  Services. 
450  Fifth  Street  NW..  Washington.  DC 
20549 

Extension 

Rule  15Ba2-«(b)— File  No.  370-92 
Rule  lScl-7— File  Na  270-146 


Rule  15C2-11— File  No.  270-196 

Rule  24b-l— File  No.  270-205 

Rule  12^1— File  No.  270-139 

Rule  121-2  and  Fozro  27— File  No.  27O-140 

Rule  12f-3  and  Fomi  2»— File  Na  270-141 

Notice  is  hereby  given  that  pumMOl 
to  the  Paperwork  Reduction  Act  of  1980' 
(44  U.S.C  3501  et  seq.).  the  SecuriUes 
and  Exchange  Commission  has 
submitted  to  the  Office  of  Managennent 
and  Budget  request  for  approval  of 
extensions  of  ciurently  approved  rules 
and  forms  under  the  Securities 
Exchange  Act  of  1934  (15  U.S.C  78  et. 
seg). 

Rule  15Ba2-4(b)  permits  an 
application  for  registration  as  a 
municipal  securities  dealer  to  be  filed 
on  behalf  of  such  entity  by  a 
predecessor,  and  permits  the  successor 
to  adopt  the  application  as  its  own, 
thereby  bcilitating  registration  and 
reducing  the  paperwork  associated  with 
registration  of  certain  municipal 
securities  dealer.  An  average  of  one 
respondent  incurs  a  total  of  one  annual 
burden  hour  to  comply  with  the  rule. 

Rule  15cl-7  requires  a  broker  or 
dealer  that  effects  a  transaction  in  a 
customer  account  over  which  the  broker 
or  dealer  has  discretion,  to  make  a 
contemporaneous  record  of  the 
transaction.  A  total  of  400  respondents 
incur  a  cumulative  total  cf  16.700 
annual  burden  hours  to  comply  with  the 
rule. 

Rule  15c2-ll  regulates  the  initiation 
or  resumption  of  quotations  in  a 
quotation  medium  by  a  broker  or  dealer 
for  over-the-counter  secxuities.  An 
estimated  total  of  550  respondents  incur 
a  cvimuiative  total  of  7,700  annual 
burden  hours  (or  14  hours  annually  per 
respondent)  to  comply  with  the  rule. 

Rule  24b-l  permits  members  of  the 
public  to  obtain  access  to  the 
registration  statements  and  amendments 
to  the  registration  statements  of  the 
securities  exchanges.  A  total  of 
approximately  10  respondents  incur  a 
cumulative  total  of  five  annual  burden 
hours  to  comply  with  the  rule. 

Rule  12f-l  delineates  the  information 
which  an  exchange  must  provide  to  the 
Commission  when  applying  for  imlisted 
trading  privileges  in  a  particular 
security.  A  total  of  5  respondents  inctir 
a  cumulative  total  of  670  annual  biirden 
hours  to  comply  with  the  rule. 

Rule  12f-2  and  Form  27  require 
national  securities  exchanges  to  rep<Ht 
to  the  Commission  certain  changes  in 
securities  admitted  to  unlisted  breding 
privileges.  Approximately  one 
respondent  incurs  a  one  aimual  burden 
hour  to  comply  with  the  rule. 

Rule  12f-3  and  Form  28  prescribe  the 
information  whidi  must  be  included  in 
an  application  for  and  notice  of 
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suspension  or  termination  of  unlisted 
trading  privilege*.  Approximately  five 
respondents  incur  an  aggregate  total  of 
100  annual  burden  hours  to  comply 
with  the  rule. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  the  Secxirities  and 
Exchange  Commission  rules  and  forms 
to  John ).  Lane,  Associate  Executive 
Director,  Securities  and  Exchange 
Commission,  450  Fifth  Street  hAV., 
Washington,  IX  20549  and  Gary 
Waxman.  Clearance  Officer,  Office  of 
Management  and  Budget  (Paperwork 
Reduction  Project  numbers  3235-0086, 
3235-0134.  3235-0202,  3235-0194, 
3235-0128,  3235-0248. and  3235- 
0249),  room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  October  6. 1993. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  93-25601  Filed  10-18-93;  8:45  ami 

BtLUNO  COM  WIO-OI-M 


Requests  Under  Review  by  Office  of 
Martagement  and  Budget 

Agency  Clearance  Office — John  J. 
Lane  (202) 272-3900. 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings. 
Information  and  Consumer  Services. 
Washington,  DC  20549. 

New 

Rule  llAcl-3— File  No.  270-382 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  34501  et.  seq).  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  for 
Office  of  Management  and  Budget 
approval  proposed  Rule  llAcl-3  under 
the  Securities  Exchange  Act  of  1934  (IS 
U.S.C.  78  et  sea). 

Proposed  Rule  llAcl-3  will  require 
disclosure  by  a  broker  or  dealer  to  the 
customer  of  payment  for  order  flow 
practices.  It  is  anticipated  that 
approximately  2,206  persons  will  spend 
an  aggregate  total  of  24,492  hours 
complying  with  the  reporting  and 
recordkeeping  requirements  of  proposed 
Rule  llAcl-3. 

The  estimated  average  burden  hours 
are  made  solely  for  piuposes  of  the 
Paperwork  Reduction  Act  and  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 

General  comments  regarding  the 
estimated  biuden  hours  should  be 


directed  to  Gary  Waxman  at  the  address 
below.  Any  comments  concerning  the 
accuracy  of  the  estimated  average 
burden  hours  for  compliance  with 
Commission  rules  and  forms  should  be 
directed  to  )ohn  ).  Lane,  Associate 
Executive  Director,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Washington.  DC  20549  and  Gary 
Waxman,  Clearance  Officer,  Office  of 
Management  and  Budget,  room  3208, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  October  12. 1993. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  93-25600  Filed  10-18-93;  8:45  am] 

MLUNQ  COM  W10-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Boston  Stock  Exchange,  Inc. 

October  13. 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

American  Medical  Resources 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
113S5) 
Barnes  ft  Noble,  Inc. 
Common  Stock.  $.001  Par  Value  (File  No. 
7-11356) 
Blackrock  Insured  Muni  Term  Trust 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11357) 
China  Tire  Holdings,  Ltd. 
Common  Stock,  No  Par  Value  (File  No.  7- 
11358) 
Coca-CoU  FEMSA  S.A.  de  CV. 
American  Depositary  Shares,  1  Peso  (File 
No.  7-11359) 
Harvard  International  Tech.,  Ltd. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11360) 
Mascotech,  Inc 
Common  Stock.  $1.00  Par  Value  (File  No. 
7-11361) 
North  Forks  Bancorp 
Common  Stock.  S2.S0  Par  Value  (File  No. 
7-11362) 
PanAmerican  Beverages 
Class  A  Common  Stock,  $.01  Par  Value 
(File  No.  7-11363) 
Roadmaster,  Inc 
Conunon  Stock.  $.01  Par  Value  (File  No.  7- 
11364) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
seciuities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  November  3, 1993, 


written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street.  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
IFR  Doc.  93-25596  Filed  10-18-93;  8:45  am) 

BILLINO  COM  M10-11-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Chicago  Stock  Exchange,  Inc. 

October  13, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Phoenix  Network,  Inc. 
Common  Stock,  $.001  Par  Value  (File  No. 
7-11381) 
Global  High  Income  Dollar  Fund,  Inc. 
Common  Slock,  $.001  Par  Value  (File  No. 
7-11382) 
Tucker  Properties  Corporation 
Common  Stock.  $.001  Par  Value  (File  No. 
7-11383) 
Protective  Life  Corporation 
Common  Stock.  $.50  Par  Value  (File  No.  7- 
11384) 
First  Gtizens  Bancstock,  Inc. 
Common  Stock.  $1.00  Par  Value  (File  No. 
7-11385) 
SPl  Holdings  Incorporated 

Rights.  No  Par  Value  (File  No.  7-11386) 
SPl  Holdings  Incorporated 
Qass  B  Common  Stock.  $.001  Par  Value 
(File  No.  7-11387) 
Conseco,  Inc. 
Cumulative  Convertible  Preferred  D.  No 
Par  Value  (File  No.  7-11388) 
Beverly  Enterprises 
$2.75  Convertible  Preferred,  $1.00  Par 
Value  (File  No.  7-11389) 
Van  Kampen  Merritt  Florida  Municipal 
Opportunity  Trust 
(Common  Shares  of  Beneficial  Interest) 
$.001  Par  Value  (File  No.  7-1 1 390) 
Blair  Corporation 
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ConunoD  Stock,  No  Par  Valus  (File  Na  7- 
11391) 
Painewebber  Premier  Intermediate  Tax-Free 
Inconie  Fund,  Inc. 
Common  Stock.  1001  Par  Value  (File  Na 
7-11392) 
Sphere  Drake  Holding  Limited 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11393) 
Baroea  A  Noble,  Inc. 
Common  Stock.  $.001  Pa-  Value  (File  No. 
7-11394) 

These  securities  are  Hsted  and 
registered  on  one  armoie  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  November  3, 1993. 
written  data,  views  and  arguments 
concerning  the  above- referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  ararove 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  l>y  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathaii  G.  Katx, 
Secretary. 

|FR  Doc.  93-25597 Filed  10-18-93;  845 am) 
Btt.UWa  COM  toio-ot-w 


Setf-Regulatofy  Organizationa; 
Appficattons  for  Unlisted  Trading 
Prtvilagas;  Motica  and  Opportuntty  for 
Hearing;  Cincinnati  Slock  Exchange, 
Inc. 

October  13, 1993. 

The  above  named  national  securities 
exchange  has  filed  apphcations  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  secticm 
12(Q(1)(&)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

British  Telecommunications  Pic 
1st  Inatailment  American  Depositary 
Shares  (rep.  10  Interm.  Od.  Shrs. )  (Pile 
Na  7-tl378) 
National  Westminster  Bank  Pic 
American  Depositary  Shares  Ser.  B  (rep.  1 
DonHnmi.  dollar  Pref.  Sh.  Sa.  B)  (File 
No.  7-11379) 
PanAmerican  Beverages 
Obos  A  Common  Stock,  $.01  Kir  Value 
(File  No.  7-11380) 


These  securities  are  listed  Mid 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

httFi«sted  persons  are  invited  to 
sub^t  on  or  before  November  3, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  slmuld  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Coimnission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
arb  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  deiegatad 
authority. 
Jonathan  G.  Katx, 
Secretary. 
IFR  Doc.  93-25594  Filed  10-18-93;  8.45  am) 

BUJNQ  COOC  WW-eMU 


SeH-Regulatory  Organizattons; 
Applic^iona  for  Unllstod  Trading 
PrfvUeges;  Notice  and  Opportunity  for 
Hearing;  Pacific  Stock  Exchange,  Inc. 

October  13, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  sectirities: 

Belden,lnc 
Conunon  Stock,  S.01  Par  Value  (Pile  No.  7- 
11365) 
Coca-Cola  FEMSA  S.A.  de  CV. 
American  Depositary  Shares  (Bach 
representing  10  shares  of  Series  L 
Common  Stock,  one  new  peso  Par  Value) 
(File  Na  7-11386) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  November  3, 1993, 
written  data,  views  and  argimients 
concerning  the  above-referenced 
application.  Persons  destring  to  make 
UTitten  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW..  Washingtcm,  DC 
20549.  Following  this  opportunity  for 


hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  apphcations 
are  consistent  vrith  the  maintenance  of 
fair  and  orderly  mai^cets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonatfaaa  G.  Katz, 

Secretajy. 

IFR  Doc  93-25595  Filed  10-18-93;  8  45  un| 
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Setf-Regulatory  Organ  trattons; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  tor 
Hearing;  Philadelphia  Stock  Excfiange, 
Inc. 

October  13,  1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  sectim 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereimder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Gorrpro  Companies,  Inc. 
Common  Stock.  No  Par  Value  (File  Na  7- 
11367) 
Global  High  Income  Dollar  Fund,  Inc. 
Common  Stock,  $.001  Par  Vehie  (File  Na 
7-11388) 
Sodedad  Qumica  Y  Miners  de  Qiile  S.A. 
Chemical  and  Mining  Ca  of  Chile,  Inc 
American  Depositary  Sham  (File  Na  7- 
11369) 
Protective  life  Corporation 
Common  Stock,  $.50  Pac  Vahn  (File  Na  7- 
11370) 
Belden,  Inc 
Commcn  Stock,  SOI  Par Vahie  (File No.  7- 
11371) 
Barnes  &  Noble,  Inc 
Common  Stock,  $.001  Par  Value  (File  Na 
7-11372) 
Capital  Guaranty  Craporation 
Common  Stock.  $.tO  Par  Vahw  (File  Na  7- 
11373) 
Colonial  Properties  Trust 
Common  Shares  of  Benefidal  Interest.  $.01 
Par  Value  (FUe  Na  7-11374) 
Global  Small  Cap  Fund,  Inc 
Common  Stock.  $.001  Par  Vahie  (File  Na 
7-11375) 
Citcrap 
Dep.  Shares  eech  representtoe  LlOtfa  of  a 
share  of  7W  pc  Non  Cum  ni  Stock.  No 
Par  Value  (File  No.  7-11376) 
Fortune  Petroleum  Corporation 
Qmnnon  Stock,  $.01  Par  Vahie  (File  Na  7- 
11377) 

These  sectirities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 
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Interested  persons  are  invited  to 
submit  on  or  before  November  3. 1993. 
vyritten  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street.  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  piusuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority. 

Jonathan  G.  Kati, 

Secretary. 

IFR  Doc.  93-25593  Filed  10-18-^3;  8:45  ami 

BILUNQ  COM  Wlft^l-M 

[ReiMM  No.  IC-19787 ;  File  No.  812-8234] 

American  Skandia  Life  Assurance 
Corp.,  et  al.;  Application  for  Exemption 

October  13, 1993. 

AGENCY:  Seoirities  and  Exchange 

Commission  (the  "Commission"  or  the 

"SEC"). 

ACTION:  Notice  of  application  for 

exemptions  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

APPUCANTS:  American  Skandia  Life 
Assurance  Corporation  ("ASLAC"), 
American  Skandia  Life  Assurance 
Corporation  Variable  Account  B  Class  2 
Sub-accounts  (the  "Subaccounts"),  and 
Skandia  Life  Equity  Sales  Corporation 
("SLESCO"). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  section  6(c)  for 
exemptions  from  sections  26(a)(2)  and 
27(c)(2)  ofthe  1940  Act. 
SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  permitting  the  deduction 
of  a  mortality  and  expense  risk  charge 
&t>m  the  assets  of  the  Subaccounts, 
which  fund  individual  and  group 
deferred  variable  annuity  contracts. 
FUNQ  DATES:  The  application  was  filed 
on  December  31, 1992  and  amended  on 
July  20, 1993  and  September  29, 1993. 
HEARINQ  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 


received  by  the  SEC  by  5:30  p.m.  on 
November  B.  1993.  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
ofthe  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street 
NW..  Washington.  DC  20549. 
Applicants.  One  Corporate  Drive, 
Shelton,  Connecticut  06484. 
FOR  FURTHER  INFORMATION  CONTACT: 
C  Christopher  Sprague,  Senior  Counsel, 
at  (202)  504-2802,  or  Michael  V.  Wible, 
Special  Counsel,  at  (202)  272-2060. 
Office  of  Insurance  Products  (Division 
of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the 
Commission's  Public  Reference  Branch. 

Applicants'  Representations 

1.  ASLAC  is  a  stock  insurance 
company  chartered  in  Connecticut,  and 
is  licensed  to  do  business  in  all  states 
ofthe  United  States.  ASLAC  is  a 
wholly-owned  subsidiary  of  American 
Skandia  Holding  Corporation  (formerly 
Skandia  U.S.  Investment  Holding 
Corporation),  whose  indirect  parent  is 
Skandia  Insurance  Company  Ltd. 
(formerly  Skandia  Group  Insurance 
Company  Ltd.). 

2.  American  Skandia  Life  Assurance 
Corporation  Variable  Account  B 
("Variable  Account  B")  was  established 
as  a  separate  account  under  Connecticut 
law,  and  is  registered  with  the  SEC  as 

a  unit  investment  trust.  In  addition  to 
the  Subaccounts,  Variable  Accoimt  B 
has  twenty-four  other  sub-accounts  that 
are  subject  to  different  charges  than 
those  applicable  to  the  Subaccoimts. 
The  assets  held  in  the  Subaccounts  are 
the  property  of  ASLAC,  although  the 
portion  of  such  assets  that  supports  the 
variable  aimuities  will  not  be  chargeable 
with  liabilities  arising  out  of  any  other 
business  that  ASLAC  may  conduct. 
Moreover,  the  income,  capital  gains,  and 
capital  losses  incurred  on  the  assets  of 
each  Subaccount  are  credited  to,  or 
charged  against,  the  assets  of  such 
Subaccount  without  regard  to  the 
income,  capital  gains,  or  capital  losses 
arising  out  of  any  other  business  that 
ASLAC  may  conduct. 

3.  Each  SubaccouJit  invests 
exclusively  in  shares  of  an  underlying 
fund  ("Fund")  or  Fund  portfolio 
pursuant  to  an  agreement  between 


ASLAC  and  the  Fund  or  Fund  portfolia 
Such  Funds  or  Fund  portfolios  are  made 
available  exclusively  to  separate 
accounts  of  life  insurance  companies 
supporting  variable  annuity  or  variable 
life  insurance  products,  or,  where 
permitted  by  the  SEC,  to  certain 
qualified  retirement  plans.  Certain 
Subaccounts  will  invest  in  the  same 
Funds  that  sell  their  shares  to  Variable 
Account  B's  other  subaccounts. 

4.  SLESCO,  a  wholly-owned 
subsidiary  of  American  Skandia 
Investment  Holding  Corporation,  is 
registered  as  a  broker-dealer  with  the 
SEC.  and  is  a  member  of  the  National 
Association  of  Securities  Dealers,  Inc. 
SLESCO  will  act  as  the  principal 
underwriter  of  the  individual  and  group 
deferred  variable  annuity  contracts 
issued  by  the  Subaccounts  (the 
"Annuities"). 

5.  The  Annuities  have  an 
accumulation  phase  and  a  payout  phase. 
The  death  benefit,  as  well  as  all  charges 
discussed  below,  apply  only  during  the 
accumulation  phase.  During  the 
accumulation  phase,  net  payments  are 
used  to  purchase  units  in  the 
Subaccounts  specified  by  the  Annuity 
holder.  Net  purchase  payments  mean 
purchase  payments,  less  any  applicable 
maintenance  fee,  sales  charge,  or  charge 
for  premium  taxes.  The  value  of  an 
Annuity  during  the  accumulation  phase 
("Account  Value")  fluctuates  with  the 
value  ofthe  Subaccount  units  held. 
Additional  purchase  payments  may  be 
made,  but  are  not  required.  Additional 
purchase  payments  need  not  be 
allocated  to  the  same  Subaccounts  as 
the  initial  purchase  payments,  or  in  the 
same  ratios  among  Subaccounts  as 
under  prior  purchase  payments. 
Account  Values  may  be  transferred 
among  Subaccounts.  During  the  payout 
phase,  ASLAC  will  make  fixed  periodic 
payments  to  the  named  payee  in 
accordance  with  one  of  the  annuity 
options  made  available  under  the 
Annuity. 

6.  ASLAC  may  deduct  an  annual 
maintenance  fee  for  certain  services 
provided  to  Annuity  holders.  The  fee  is 
the  smaller  of  $35  or  2%  of:  (a)  The 
initial  purchase  payment;  and  (b)  after 
the  first  annuity  year  (i.e.,  each  12 
month  p)eriod  as  measured  from  the  date 
an  Annuity  is  issued),  the  account  value 
at  the  beginning  of  each  such  annuity 
year.  The  fee  applies  to  the  initial 
purchase  payment  only  if  it  is  less  than 
$50,000,  and  applies  after  the  first 
annuity  year  only  if  the  account  value 
ofthe  Aimuity  is  less  than  $50,000. 

7.  Other  chai^ges  that  are  assessed 
directly  against  the  Annuity  holder 
rather  than  computed  as  a  percentage  of 
assets  include:  (a)  A  charge  of  $10  per 
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transfer  for  each  transfer  in  excess  of 
twelve  in  any  annuity  year;  (b)  a  sales 
charge  of  up  to  1.5%  of  each  purchase 
payment,  which  may  be  waived  in 
certain  circumstances,  and  may  differ 
among  various  group  contracts;  and  (c) 
an  amount  equal  to  any  premium  taxes 
due  in  relation  to  an  Annuity.  There  are 
no  deferred  or  contingent  deferred  sales 
charges. 

8.  ASLAC  assesses  on  a  daily  basis  an 
administration  charge  equal  to  .25%  per 
year  of  the  average  daily  total  value  of 
each  Subaccount.  Applicants  state  that 
a  relationship  does  not  necessarily  exist 
between  the  portion  of  the 
administration  charge  attributable  to  a 
particular  Annuity  and  the  expenses 
attributable  to  that  particular  Annuity. 
The  administration  charge  is  assessed  at 
amounts  ASLAC  believes  necessary  to 
recover  the  actual  costs  of  administering 
the  account  values  allocated  to  the 
Subaccounts  and  Variable  Account  B 
itself.  ASLAC  Mrill  allocate  costs  pro  rata 
between  classes  in  its  Variable  Account 
B  in  proportion  to  the  assets  in  the 
various  classes.  The  administration 
charge  and  the  maintenance  fee  are 
guaranteed  and  cannot  be  increased  by 
ASLAC. 

9.  Applicants  have  another 
application  pending  with  the 
Commission  (File  No.  812-«236),  which 
would  allow  them  to  deduct  a  charge 
equal  to  1%  per  year  of  the  average 
daily  total  value  of  the  Subaccounts  for 
the  provision  of  investment  allocation 
services  to  Annuity  holders.  In  general, 
ASLAC  would  deduct  the  investment 
allocation  services  fee  from  the  assets  of 
the  Subaccounts,  and  then  pay  the  fee 
to  an  unaffiliated  investment  advisor 
chosen  by  the  Annuity  holder. 

10.  ASLAC  proposes  to  assess  on  a 
daily  basis  a  mortality  and  expense  risk 
charge  equal  to  .65%  per  year  of  the 
average  daily  total  value  of  each 
Subaccount.  The  mortality  risk 
component  of  that  charge  is  .30%  and 
the  expense  risk  component  of  that 
charge  is  .35%.  The  level  of  the 
mortality  and  expense  risk  charge  is 
guaranteed  and  will  not  change. 

I   11.  ASLAC  assumes  the  following 
mortality  risks:  (a)  (Assuming  the 
selection  of  one  of  the  forms  of  life 
annuities)  that  ASLAC  will  continue  to 
make  annuity  payments  to  Annuity 
holders  regardless  of  tbe  mortality 
experience  of  persons  receiving  such 
payments  or  of  the  general  population; 
(b)  that  the  death  benefit  for  deaths 
occurring  prior  to  age  85  will  be  f)aid  at 
a  time  that  the  account  values  of  the 
applicable  Annuities  are  less  than  the 
applicable  minimum  death  benefit  of 
such  Annuities;  and  (c)  that  the 
;>ubaccounts  do  not  grow  in  value  at  the 


rate  anticipated,  thereby  reducing  the 
amount  of  such  charges  received  by 
ASLAC.  The  expense  risk  undertaken  by 
ASLAC  is  that  the  administration  charge 
for  administering  the  Subaccounts  and 
the  maintenance  fee  for  maintaining  the 
Annuities  may  be  insufficient  to  cover 
the  actual  cost  of  providing  such 
services. 

12.  If  the  .65%  charge  proves  more 
than  sufficient  to  cover  such  mortality 
and  expense  risks,  the  excess  will  result 
in  a  profit  to  ASLAC.  Any  such  profit, 
as  well  as  any  other  profit  realized  by 
ASLAC  and  held  in  its  general  account 
(which  supp>orts  insurance  and  annuity 
obligations),  would  be  available  for  any 
proper  corporate  purpose,  including, 
but  not  limited  to,  payment  of  sales  and 
distribution  expenses. 

Applicants'  Legal  Analysis 

1.  Applicants  request  exemptions 
from  sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  to  the  extent  relief  is 
necessary  to  permit  the  deduction  of  the 
mortality  and  expense  risk  charge  from 
the  assets  of  the  Subaccounts.  Section 
27(c)(2)  of  the  1940  Act  prohibits  any 
registered  investment  company  issuing 
periodic  payment  plan  certificates,  and 
any  depositor  of  or  undenvriter  for  such 
company,  from  selling  any  such 
certificate  unless,  among  other  things, 
the  proceeds  of  all  payments  on  such 
certificates  (excluding  sales  loads)  are 
held  by  a  qualiHed  trustee  or  custodian 
under  an  indenture  or  agreement 
containing,  in  substance,  the  provisions 
required  by  sections  26(a)(2)  and 
26(a)(3)  for  trust  indentures  of  unit 
investment  trusts.  Among  the  provisions 
required  to  be  included  in  such  an 
indenture  or  agreement  is  the  proviso  in 
section  26(a)(2)(C)  that  permits  the 
trustee  or  custodian  to  deduct  from  the 
assets  of  the  trust  as  an  expense  only 
bookkeeping  and  other  administrative 
services  charges  not  exceeding  such 
reasonable  amount  as  the  Commission 
may  prescribe. 

2.  Applicants  submit  that  ASLAC  is 
entitled  to  reasonable  compensation  for 
its  assumption  of  mortality  and  expense 
risks.  Applicants  represent  that  the 
charge  of  .65%  under  the  Annuities 
made  for  mortality  and  expense  risks  is 
consistent  with  the  protection  of 
investors  because  such  a  charge  is 
reasonable  and  proper.  ASLAC 
represents  that  the  charge  for  mortality 
and  expense  risks  is  within  the  range  of 
industry  practice  with  respect  to 
comparable  annuity  products.  This 
representation  is  based  on  ASLAC's 
analysis  of  publicly  available 
information  about  similar  industry 
products,  taking  into  consideration  such 
factors  as  current  charge  levels,  the 


existence  of  charge  level  guarantees,  and 
guaranteed  annuity  rates.  ASLAC  will 
maintain  at  its  administrative  offices, 
and  make  available  to  the  Commission, 
a  memorandum  setting  forth  in  detail 
the  products  analyzed  in  the  course  of. 
and  the  methodology  and  results  of,  its 
comparative  survey. 

3.  Applicants  acknowledge  that  if  a 
profit  is  realized  from  the  mortality  and 
expense  risk  charge,  all  or  a  p>ortion  of 
such  profit  may  be  viewed  as  being 
offset  by  distribution  expenses  not 
reimbursed  by  any  applicable  sales 
charge.  ASLAC  has  concluded  that  there 
is  a  reasonable  likelihood  that  the 
proposed  distribution  financing 
arrangements  will  benefit  the 
Subaccounts  and  the  Annuity  holders. 
The  basis  for  such  conclusion  is  set 
forth  in  a  memorandum  which  will  be 
maintained  by  ASLAC  at  its 
administrative  ofSces,  and  will  be 
available  to  the  Commission. 

4.  The  Subaccounts  will  invest  only 
in  open-end  management  investment 
companies  that  have  undertaken  to  have 
a  board  of  trustees  (or  directors),  a 
majority  of  whom  are  not  interested 
persons  of  such  open-end  management 
company,  approve  any  plan  to  finance 
distribution  expenses  pursuant  to  Rule 
12b-l  under  the  1940  Act. 

Conclusion 

Applicants  assert  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  exemptions  from  sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
are  appropriate  in  the  public  interest 
and  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretary. 
IFR  Doc.  93-25598  Filed  lO-lft-93;  8:45  am) 

BILUNO  COOC  tOIO-OI-M 

[rWMse  No.  IC-19788;  812-8236] 

American  Skandia  Life  Assurance 
Corp.,  et  al.;  Application  for  Exemption 

October  13, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or 

"Commission"). 

ACTION:  Notice  of  application  for 

exemptions  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT8:  American  Skandia  Life 
Assurance  Corporation  ("ASLAC"), 
American  Skandia  Life  Assurance 
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Corporation  Variable  Account  B  Class  2 
Sub-account«  (the  •'Sub-accounts"),  and 
Skandia  Life  Equity  Sales  Corporation 
CSLESCO"). 

RELEVAMT  ACT  SECTIONS:  Applicants 
request  an  order  (a)  pursuant  to  section 
6(c)  of  the  Act  granting  exemptions  from 
sections  26(a)(2)  and  27(c)(2)  of  the  Act 
and  (b)  pursuant  to  section  W(d)  of  the 
Act  and  Rule  17d-l  thereunder  granting 
exemptions  from  section  17(d)  of  the 
Act. 

SUMMARY  OF  AP«XATK>H:  AppUcantS 
seek  to  impose  an  investment  allocation 
services  charge  equal  to  one  percent  per 
year  of  the  average  daily  total  value  of 
the  Sub-account*.  Generally,  the  charge 
would  be  paid  to  unaffiliated 
investment  advisors  that  provide  asset 
allocation  advice  to  armuity  holders.  If 
an  annuity  holder  has  not  retained  an 
investment  advisor,  however,  the  charge 
would  be  paid  to  ASLAC  for  providing 
informational  services  to  such  annuity 
holder,  and  then  would  be  re-allocated 
to  the  Sub-accounts. 

FHJNQ  DATES:  The  application  was  filed 
on  December  31, 1992  and  amended  on 
September  29. 1993  and  October  4. 
1993. 

HEARtNO  OR  NOTIFICATWN  Of  HEARIMO:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  Uie  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  8, 1993.  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants,  in  the  form  of  an  affidavit 
or.  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary.  SEC,  450  5th 
Street  ?^W..  Washington.  DC  20549. 
American  Skandia  Life  Assurance 
Corporation.  One  Corporate  Drive, 
Shelton.  Connecticut  06484. 

FOR  FURTHER  INFORMATION  CONTACT:  C. 
Christopher  Sprague,  Senior  Staff 
Attorney,  at  (202)  504-2802.  or  Michael 
V.  Wible,  Special  Counsel,  at  (202)  272- 
2026,  Office  of  Insurance  Products. 
Division  of  Investment  Management. 

SUPP1.EMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the 
Commission's  Public  Reference  Branch. 


Applicants'  Representations 

1.  ASLAC  is  a  stock  insurance 
company  chartered  in  Connecticut,  and 
is  licensed  to  do  business  in  all  states 
of  the  United  States.  ASLAC  is  a  wholly 
owned  subsidiary  of  American  Skandia 
Investment  Holding  Corporation 
(formerly  Skandia  U.S.  Investment 
Holding  Corporation),  whose  indirect 
parent  is  Skandia  Insurance  Company 
Ltd.  (formerly  Skandia  Group  Insurance 
Company  Ltd.).  Skandia  Insurance 
Company  Ltd.  is  part  of  a  group  of 
companies  whose  predecessor 
commenced  operations  in  1855. 

2.  The  Sub-accounts  are  all  Class  2 
sub-accounts  of  American  Skandia  Life 
Assurance  Corporation  Variable 
Account  B  ("Variable  Account  B"). 
Variable  Account  B  was  established  as 
a  separate  account  under  Connecticut 
law.  and  is  registered  with  the  SEC  as 
a  unit  investment  trust.  Initially,  the 
Sub-accounts  will  be  used  only  to  fund 
the  individual  and  group  variable 
annuity  contracts  (the  "Annuities")  that 
will  have  the  investment  allocation 
services  feature  that  is  the  subject  of  this 
application.  ASLAC  created  the  Sub- 
accounts as  a  separate  class  because  the 
Sub-accounts  will  bear  greater  charges 
than  those  imposed  against  the  twenty- 
four  other  sub-accounts  of  Variable 
Account  B.  The  assets  of  the  Sub- 
accounts are  the  property  of  ASLAC. 
The  Annuities  will  provide  that  the 
assets  in  the  Sub-accounts  equal  to  the 
reserves  and  other  liabilities  with 
respect  to  the  Annuities  will  not  be 
chargeable  with  liabilities  arising  out  of 
any  other  business  ASLAC  may 
conduct. 


3.  Each  Sub-account  invests 
exclusively  in  shares  of  an  underlying 
fund  ("Fund")  or  Fund  portfolio.  Sudi 
Funds  or  Fund  portfolios  are  made 
available  exclusively  to  separate 
accounts  of  life  insurance  companies 
supporting  variable  armuity  or  variable 
life  insurance  products,  or.  where 
permitted  by  the  Commission,  to  certain 
qualified  retirement  plans.  Applicants 
expect  that  certain  Sub-accounts  will 
invest  in  some  of  the  same  Fund 
portfolios  as  are  invested  in  by  some 
Variable  Account  B's  other  subaccounts. 
ASLAC  maintains  an  agreement  with 
each  of  the  Funds  in  relation  to  the 
purchase  of  shares.  Applicants  state  that 
the  investment  manager  of  each  Fund  is 
disclosed  in  its  prospectus,  thereby 
informing  annuity  purchasers  if  any 
investment  advisor  that  they  may 
engage'to  provide  asset  allocation 
services  also  advises  a  Fund  to  which 
their  annuity  payments  could  be 
allocated  within  the  Sub-accounts. 


4.  SLESCO.  a  wholly  owned 
subsidiary  of  American  Skandia 
Investment  Holding  Corporation,  is 
registered  as  a  broker-dealer  with  the 
Commission,  and  is  a  member  of  the 
National  Association  of  Securities 
Dealers.  Inc.  SLESCO  will  act  as  the 
principal  underwriter  of  the  Annuities. 

5.  "Tne  Annuities  have  an 
accumulation  phase  and  a  payout  phase. 
The  Annuities  are  subject  to  an  annual 
maintenance  fee.  which  for  accounts 
below  a  specified  value  is  equal  to  the 
smaller  of  $35  or  2%  of  (a)  the  initial 
purchase  payment;  and  (b)  after  the  first 
Annuity  year,  the  account  value  at  the 
beginning  of  such  year.  ASLAC  deducts 
an  amount  equal  to  any  premium  taxes 
due  in  relation  to  an  Annuity.  A  charge 
of  $10  per  transfer  is  assessable  for  each 
transfer  after  the  twelfth  in  any  Annuity 
year.  A  maximum  sales  charge  of  1.5% 
may  be  assessed  against  each  purchase 
payment.  There  are  no  deferred  or 
contingent  deferred  sales  charges. 

6.  The  Sub-accounts  are  assessed,  on 
a  daily  basis,  an  administration  charge 
equal  to  0.25%  per  year  of  the  average 
daily  total  value  of  each  Sub-account. 
ASLAC  represents  that  (a)  The 
administration  riiarge  and  maintenance 
fee  are  assessed  at  amounts  it  believes 
necessary  to  recover  the  actual  costs  of 
maintaining  and  administering  the 
account  values  allocated  to  the  Sub- 
accounts and  (b)  it  will  allocate  costs 
pro-rata  between  classes  in  its  Variable 
Account  B  in  proportion  to  the  assets  in 
the  various  classes.  Administration 
charges  for  the  Class  2  Sub-accounts  are 
greater  than  those  charged  to  the  sub- 
accounts used  in  relation  to  certain 
other  annuities  offered  by  ASLAC 
because  of  the  additional  expenses 
expected  in  relation  to  the  Class  2  Sub- 
accounts. Additional  expenses  are 
expected  in  connection  with  matters 
such  as  the  payment  of  an  investment 
allocation  services  charge,  the 
preparation  of  financial  reports,  and  the 
dissemination  of  proxies  to  the  Class  2 
Annuity  holders.  In  a  separate 
application  (File  No.  812-8234). 
Applicants  are  seeking  an  exemptive 
order  to  allow  them  to  assess  a  mortality 
and  expense  risk  charge  equal  to  0.65% 
per  year  of  the  average  daily  total  value 
of  each  Sub-account. 

7.  Applicants  propose  to  assess  each 
Sub-account,  on  a  daily  basis,  a  charge 
for  investment  allocation  services  (the 
"L\SC")  at  the  rate  of  1.00%  per  year  of 
the  average  daily  total  value  of  each 
Sub-account.  Except  as  discussed 
below,  ASLAC  would  pay  the 
applicable  portion  of  the  lASC  to  an 
investment  adviser  chosen  by  the  holder 
of  the  Annuity  to  provide  asset 
allocation  advice  (the  "Advisor").  Such 
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payment  would  be  made  in  accordance 
with  an  agreement  (the  "Payment 
Agreement")  among  ASLAC,  the 
Advisor  and  the  Annuity  holder.  An 
Advisor  will  provide  investment 
allocation  services  ("Services")  to  an 
Annuity  holder  pursuant  to  an 
agreement  with  the  Annuity  holder. 
Such  agreements  are  separate  and 
distinct  from  the  Payment  Agreements. 
No  Applicant  or  any  aHiliate  of  an 
Applicant  (as  defined  in  the  Act)  will  be 
a  party  to  the  agreement  between  the 
Annuity  holder  and  Advisor. 

8.  The  Advisors  would  be  either  (a) 
registered  as  investment  advisors  under 
the  Investment  Advisers  Act  of  1940 
(the  "Advisers  Act")  and  any  equivalent 
state  law  or  regulation  or  (b)  persons  or 
entities,  such  as  banks,  that  may  provide 
investment  advisory  services,  but  are 
exempt  from  registration  under  both  the 
Advisers  Act  and  any  equivalent  state 
law  or  regulation.  Applicants  represent 
that  they  are  not  affiliated  (as  defined  in 
the  Act)  with  any  Advisor.  ASLAC  will 
not  sign  a  Payment  Agreement  with  an 
affiliate,  and  no  affiliated  Advisor  will 
be  paid  any  proceeds  of  the  lASC 
without  the  granting  of  prior  exemptive 
relief  by  the  Commission.  The  Advisors 
may  or  may  not  be  affiliates  of  any  of 
the  investment  managers  and  sub- 
advisers  of  the  Funds.  The  Advisors 
may  or  may  not  be  affiliates  of  broker- 
dealers  (or  entities  that  are  exempt  from 
registering  as  broker-dealers)  that  sell 
the  Annuities.  The  representatives  of 
such  broker-dealers  or  exempt  entities, 
as  well  as  such  broker-dealers  or  exempt 
entities  themselves,  have  been  or  will  be 
appointed  by  ASLAC  as  its  insurance 
agents  where  required  by  law.  Broker- 
dealers  that  have  signed  selling 
agreements  with  SUISCO  or  ASLAC 
may  or  may  not  be  used  to  transact 
trades  of  portfolio  securities  of  the 
Funds. 

9.  Each  proposed  Advisor  will  be 
subject  to  ASLAC's  requirements. 
ASLAC  currently  intends  to  sign 
Payment  Agreements  only  with 
Advisors  organized  as  corporations  or 
partnerships.  ASLAC  will  not  use  as  a 
criterion  for  selecting  an  Advisor  (a) 
The  amount  of  any  sales  (or  lack 
thereof)  by  such  Advisor  of  annuities 
issued  by  ASLAC;  (b)  any  sales  (or  lack 
thereof)  of  such  annuities  by  an  affiliate 
of  an  Advisor;  or  (c)  the  absence  of  the 
provision  of  any  services  by  an  Advisor 
or  its  affiliate  to  the  Applicants  or  any 
achate  thereof. 

10.  Applicants  expect  that  the 
Services  to  be  provided  by  Advisors  will 
be  designed  either  to:  (a)  Address 
Annuity  holders'  need  to  make 
informed  investment  and  allocation 
decisions  on  an  on-going  basis,  or  (b) 


Annuity  holders'  need  to  entrust  such 
decision  making  to  an  Advisor.  The 
Applicants  will  not  distinguish  between 
the  kinds  of  Services  to  be  provided  to 
Annuity  holders  by  Advisors. 

11.  Advisors  may  or  may  not  be  given 
discretionary  authority  by  Annuity 
holders  to  allocate  and/or  transfer 
Account  Values  between  Sub-accounts. 
Annuity  holders  may  or  may  not  receive 
periodic  analyses  from  Advisors 
regarding  the  Fund  portfolios,  and/or 
recommendations  from  Advisors 
regarding  allocations  and  transfers 
among  Sub-accounts.  Advisors  may  or 
may  not  be  offering  such  Services  in  the 
context  of  broader  programs  providing 
investor  services  or  banking  or  trust 
services.  Advisors  may  or  may  not 
provide  market  timing  services  to 
Annuity  holders,  although  ASLAC 
reserves  the  right  to  limit  the  number  of 
transfers  effected  by  an  Annuity  holder 
in  a  given  year. 

12.  An  Annuity  holder  that  has 
contracted  with  an  Advisor  will  receive 
investment  allocation  services  from  the 
Advisor.  However,  if  an  Annuity  holder 
does  not  contract  with  an  Advisor,  or 
permits  its  contract  with  an  Advisor  to 
lapse,  he  or  she  will  receive  certain 
informational  services  (the 
"Informational  Services")  from  ASLAC. 
The  Informational  Services  will  be 
detailed  statistical  analyses  of  the  Fund 
portfolios.  Neither  Applicants  nor 
affiliates  (as  defined  in  the  Act)  of  the 
Applicants  will  provide  any 
recommendations  regarding  allocation 
of  account  values  or  any  other  form  of 
investment  advice  as  p>art  of  such 
Informational  Services.  Applicants 
believe  that  ASLAC  is  not  required  to 
register  as  an  investment  adviser 
pursuant  to  the  Advisers  Act  on  account 
of  its  provision  of  Informational 
Services.  Applicants  understand, 
however,  that  the  requested  order  will 
not  address  ASLAC's  status  under  the 
Advisers  Act. 

13.  Should  a  Payment  Agreement  be 
terminated,  ASLAC  will  send  a  notice  to 
the  applicable  Annuity  holder  within 
five  business  days  of  its  receipt  of  notice 
of  termination.  Such  notice  will  remind 
the  Annuity  holder  that  the  proceeds  of 
the  lASC  attributable  to  his  or  her 
Annuity  are  being  reallocated  to  the 
Sub-accounts  during  the  period  that 
there  is  no  Payment  Agreement  in  effect, 
and  will  encourage  such  Annuity  holder 
to  retain  another  Advisor. 

14.  ASLAC  will  assess  the  lASC  and 
pay  the  proceeds  thereof  to  Advisors. 
The  percentage  charge  payable  by 
ASLAC  to  each  Advisor  will  be  the 
same  for  all  Advisors.  However,  the  fee 
that  an  Annuity  holder  pays  to  his  or 
her  Advisor  may  vary.  Applicants 


expect  that,  if  an  Advisor  charges  an 
Annuity  holder  less  than  1.00%  for 
Services,  the  agreement  between  the 
Annuity  holder  and  the  Advisor  will 
address  how  the  Annuity  bolder  will  be 
compensated  for  the  difference. 

15.  ASLAC's  sole  responsibility 
pursuant  to  each  Payment  Agreement 
will  be  to  pay  each  Advisor  the 
applicable  portion  of  the  lASC  No 
amount  of  Uie  LASC  to  be  paid  to 
Advisors  will  be  paid  or  shared  v^ith 
any  Applicant  or  affiliate  of  the 
Applicants.  ASLAC  will  disclose  to 
Annuity  holders  in  the  Payment 
Agreement,  and  ASLAC  and  SLESCO 
will  disclose  in  the  prospectus  for  the 
Annuities  that:  (a)  ASLAC's  only 
responsibility  pursuant  to  a  Payment 
Agreement  is  to  pay  the  appUcable 
portion  of  the  lASC;  (b)  ASLAC  bears  no 
liability  for  the  Services  provided  or 
promised  to  be  provided  by  the  Advisor; 
and  (c)  ASLAC's  consent  to  be  a  party 
to  a  Payment  Agreement  does  not  in  any 
way  imply  an  endorsement  of  a 
particular  Advisor,  any  evaluation.of  the 
Services  or  any  additional  services 
provided  by  an  Advisor,  or  any 
evaluation  of  any  Advisor's  fees  for 
Services  or  for  any  additional  services. 
The  Payment  Agreement  may  be 
terminated  by  the  Armuity  holder  or  the 
Advisor  at  any  time.  ASLAC  will  not  be 
able  to  terminate  a  Payment  Agreement 
unless,  in  its  belief,  the  Payment 
Agreement  has  terminated  pursuant  to 
law. 

16.  The  LASC  will  be  deducted  daily 
from  the  assets  of  the  Subaccounts. 
Pending  payment,  the  LASC  will  be 
maintained  by  ASLAC  as  an  identifiable 
portion  of  its  general  account.  The  LASC 
then  will  be  paid  to  Advisors  (for 
Annuity  holders  having  Payment 
Agreements  in  effect),  or  will  be  re- 
allocated to  the  Sub-accounts  (for 
Annuity  holders  who  do  not  have 
Payment  Agreements  in  effect).  ASLAC 
intends  to  determine  the  amount  of 
assets  upon  which  amounts  are  paid  to 
Advisors  as  of  valuation  date  midway 
(approximately  February  15,  May  15, 
August  15,  and  November  15)  through 
eadh  calendar  quarter,  and  pay  the 
amounts  due  pursuant  to  the  Payment 
Agreements  or  reallocate  to  the 
Subaccounts  those  amounts  in  relation 
to  which  no  Payment  Agreement  then 
exists  as  of  the  end  of  each  calendar 
quarter  (approximately  March  31,  June 
30,  September  30,  and  December  31). 
These  procedures  were  selected  in  order 
to  simplify  recordkeeping,  limit  the 
likelihood  of  errors,  and  reduce 
administrative  costs.  Applicants  believe 
that  determining  the  then  current 
amount  due  eadh  Advisor  every  day  the 
LASC  is  assessed  would  entail  greater 
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systems  and  administrative  costs,  and 
would  likely  result  in  greater 
administrative  errors.  The 
administrative  procedure  to  be  used  by 
ASLAC  may  create  a  gain  or  loss  to 
ASLAC  when  compared  with  a 
procedure  that  calculates  the  amounts 
payable  to  Advisors  every  day  the  lASC 
is  assessed.  This  is  because  of  changes 
in  the  marWst  value  of  the  assets 
between  the  date  the  Sub-account  assets 
are  valued  to  determine  the  amounts 
p>ayable  and  the  date  such  amounts  are 
paid.  Applicants  believe  that  such 
fluctuations  in  market  values  will  resuh 
in  a  gain  in  some  quarters,  and  a  loss  in 
others.  Applicants  believe  that  it  is 
reasonable  to  expect  that  such  gains  or 
losses  will  cancel  each  other  out  over 
time.  ASLAC  will  allocate  to  the  Sub- 
accounts pro  rata  any  "float"  that  it 
earns  while  it  holds  the  lASC  (i.e.,  the 
net  amount  it  may  earn  on  the  LASC 
proceeds  that  have  been  deducted,  but 
have  not  yet  been  paid  to  Advisors  or 
re-allocated  to  the  Sub-accounts). 

17.  Advisors  registered  under  the 
Advisers  Act  must  provide  disclosure  to 
their  clients  regarding  their  affiliations 
with  broker-dealers  and  investment 
companies.  Such  Advisors  also  must 
disclose  any  amounts  they  pay  to  any 
other  person  or  entity  as  a  "finder's  fee" 
or  similar  compensation  for  directing 
clients  to  such  Advisors.  As  detailed  in 
the  application,  ASLAC  will  not  be  a 
party  to  a  Payment  Agreement  with  an 
Advisor  that  is  not  registered  under  the 
Advisers  Act  unless  such  Advisor  agrees 
to  provide  disclosure  to  Annuity 
holders  comparable  to  that  referred  to  in 
the  preceding  sentence. 

18.  The  prospectus  pursuant  to  which 
the  Annuities  are  offered  will  inform 
prospective  purchasers  that  the  lASC 
will  be  paid  to  Advisors  only  while  a 
Payment  Agreement  is  in  effect,  and 
will  be  reallocated  to  the  Sub-accounts 
during  any  period  in  which  there  is  no 
Payment  Agreement  in  effect.  It  will 
inform  each  purchaser  that  by  signing  a 
Payment  Agreement,  ASLAC  does  not 
endorse  any  Advisor,  evaluate  the 
Services  or  any  additional  services 
provided  by  an  advisor,  or  evaluate  any 
Advisor's  fees  for  Services  or  additional 
services.  The  prospectus  will  inform 
each  prospective  purchaser  and  Annuity 
holder  that  he  or  she  should  carefully 
consider  the  nature,  quality,  and  cost  of 
the  Services  prof)osed  to  be  rendered  by 
an  Advisor  or  prospective  Advisor,  as 
well  as  the  business  relationships  of 
such  Advisor  or  the  affiliates  of  such 
Advisor  with  any  entity  that  may  be 
authorized  to  offer  Annuities  or  other 
contracts  or  services  on  behalf  of 
ASLAC  or  its  affiliates.  It  will  also 
disclose  that  any  Annuity  holder  should 


resolve  with  the  applicable  Advisor  how 
any  portion  of  the  lASC  paid  to  such 
Advisor  that  exceeds  the  amount  due 
such  Advisor  is  to  be  paid  to  the 
Annuity  holder,  or  credited  by  the 
Advisor  for  other  services  rendered  by 
such  Advisor  or  any  affiliate  thereof.  In 
addition,  such  prospectus  will  inform 
prospective  purchasers  that  they  are  not 
encouraged  to  purchase  or  maintain  an 
Annuity  should  their  Payment 
Agreement  terminate.  Such  prospectus 
will  set  out  the  lASC  in  the  required  fee 
table.  The  deduction  for  the  LASC  will 
be  included  in  the  determination  of 
standard  total  return  in  any  performance 
advertising  in  relation  to  the  Annuities. 

Applicant's  Legal  Analysis 

1.  Applicants  seek  an  order  under 
section  6(c)  of  the  Act  granting 
exemptions  from  sections  26(c)(2)  and 
27(c)(2)  of  the  Act  so  that  ASLAC  may 
deduct  the  LASC  from  the  assets  of  the 
Sub-accounts  and  pay  the  proceeds  as 
discussed  above.  Applicants  also  seek 
an  order  under  section  17(d)  and  Rule 
17d-l  under  the  Act  to  allow  the  LASC 
to  be  paid  to  ASLAC.  which  is  an 
affiliate  of  Variable  Account  B  and  its 
Sub-accounts.  Applicants  believe  that 
the  requested  exemptions  are 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  policy  and  provisions  of  the 
Act.  In  addition,  although  Applicants  do 
not  believe  that  there  is  any  "joint 
enterprise"  under  section  17(d)  of  the 
Act.  Applicants  state  that  the  Sub- 
accounts' j>articip)ation  in  any  such  joint 
enterprise  would  be  consistent  with  the 
provisions,  policies  and  purposes  of  the 
Act,  and  would  be  on  a  basis  not 
materially  different  or  less  advantageous 
to  the  Sub-accounts  than  that  of  other 
participants  in  such  joint  enterprise. 

2.  Section  26(a)(2)  under  the  Act 
provides  that  no  payment  to  the 
depositor  of.  or  principal  underwriter 
for,  a  registered  unit  investment  trust 
shall  be  allowed  the  trustee  or  custodian 
as  an  expense  except  compensation,  not 
exceeding  such  reasonable  amount  as 
the  Commission  may  prescribe,  for 
(performing  bookkeeping  and  other 
administrative  duties  normally 
performed  by  the  trustee  or  custodian 
itself.  Section  27(c)(2)  under  the  Act 
prohibits  a  registered  investment 
company  or  a  depositor  or  underwriter 
for  such  company  from  selling  periodic 
payment  plan  certificates,  unless  the 
proceeds  from  all  payments  on  such 
certificates,  other  than  sales  load,  are 
deposited  with  a  trustee  or  custodian 
having  the  qualifications  prescribed  in 
section  26(a}(l),  and  are  l^ld  by  such 
trustee  at  custodian  under  an  indenture 


or  agreement  containing  in  substance, 
the  provisions  required  by  section 
26(a)(2)  and  26(a)(3)  of  the  Act.  Because 
the  lASC  is  not  the  type  of  expense 
contemplated  by  sections  27(c)(2)  and 
26(a)(2),  Applicants  seek  an  order  of 
exemption. 

3.  Section  17(d)  of  the  Act  states  that 
it  shall  be  unlawful  for  any  affiliated 
person  of  or  principal  underwriter  for  a 
registered  investment  company  (other 
than  a  company  of  the  character 
described  in  section  12(d)(3)  (A)  and  (B) 
of  the  Act),  or  any  affiliated  person  of 
such  a  person  or  principal  underwriter, 
acting  as  principal  to  effect  any 
transaction  in  which  such  registered 
investment  company,  or  a  company 
controlled  by  such  registered  company, 
is  a  joint  or  a  joint  and  several 
participant  with  such  person,  principal 
underwriter,  or  affiliated  person,  in 
contravention  of  such  rules  and 
regulations  as  the  Commission  may 
prescribe  for  the  purpose  of  limiting  or 
preventing  participation  by  such 
registered  or  controlled  company  on  a 
basis  different  from,  or  less 
advantageous  than,  that  of  such  other 
participant.  Rule  17d-l  permits  an 
investment  company  to  file  an 
application  for  an  exemption  from 
section  17(d),  and  provides  that  the 
Commission,  in  passing  upon  such  an 
application,  will  consider  whether  the 
participation  of  such  registered  or 
controlled  company  in  such  joint 
enterprise,  joint  arrangement,  or  profit- 
sharing  plan  on  the  basis  proposed  is 
consistent  with  provisions,  policies  and 
purposes  of  the  Act,  and  will  consider 
the  extent  to  which  such  participation  is 
on  a  basis  different  bom  or  less 
advantageous  than  that  of  other 
participants.  Applicants  do  not  concede 
the  applicability  of  section  17(d)  to  the 
proposed  method  of  payment  for 
Services  or  Informational  Services. 
However,  in  order  to  avoid  any 
possibility  that  questions  may  be  raised 
as  to  the  potential  applicability  of  that 
provision.  Applicants  request  an 
exemption. 

4.  Applicants  assert  that  the  requested 
exemptions  from  sections  26(a)(2)  and 
27(c)(2)  should  be  granted  because  the 
proposed  deduction  of  the  lASC  and 
payment  for  Services  or  the  reallocation 
of  a  portion  of  the  lASC  to  the  Sub- 
accounts and  the  provision  of 
Informational  Services  (the  "Payment 
Method")  is  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  In  support  of  that 
assertion.  Applicants  note,  among  other 
things,  that:  (a)  The  Advisors  are  not 
affiliated  vnth  the  Applicants;  (b)  the 
selection  of  an  Advisor  is  at  the 
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discretion  of  each  Annuity  holder, 
subiect  only  to  such  Advisor  meeting 
ASLAC's  criteria  for  acceptable 
Advisors;  (c)  ASLAC  may  not  refuse  to 
recognize  that  a  Payment  Agreement  is 
in  effect,  except  where  ASLAC  believes 
such  Agreement  has  terminated  by  law; 
(d)  ASLAC  has  no  incentive  to  terminate 
a  Payment  Agreement  because  the 
applicable  L\SC  charges  in  that  case  an 
re-allocated  to  the  Sub-accounts,  and  are 
not  paid  to  ASLAC;  (e)  ASLAC  must 
notify  an  affected  Annuity  holder  of  the 
termination  of  a  Payment  Agreement, 
and  remind  such  holder  that  the  LASC 
proceeds  attributable  to  his  or  her 
Annuity  will  be  reallocated  to  the  Sub- 
accounts during  any  period  a  Payment 
Agreement  is  not  in  effect;  and  (f)  when 
there  is  no  Payment  Agreement  in  effect. 
Annuity  holders  will  receive  a  benefit  in 
relation  to  the  lASC,  specincally,  the 
quarterly  Informational  Services  to  be 
provided  by  ASLAC  that  may  be  used  to 
evaluate  current  allocations  of  Account 
Value. 

5.  In  further  support  of  the  requested 
exemption  from  sections  26(a)(2)  and 
27(cM2),  Applicants  also  note  that:  (a) 
Annuity  holders  will  be  provided  with 
disclosure  regarding  any  affiliation 
between  the  Advisor  and  either  the 
investment  managers  of  the  Fund 
portfolios  or  any  broker  dealer,  as  well 
as  disclosure  regarding  any  amounts 
paid  to  any  person  or  entity  for 
recommending  the  Advisor  to  such 
Annuity  holder;  (b)  there  will  be  notice 
in  the  Payment  Agreement  that  will 
encourage  Annuity  holders  to 
investigate  and  consider  any  afTiliation 
between  their  Advisors  and  any  of  the 
portfolio  management  firms  engaged  by 
the  Funds;  (c)  there  will  be  the 
prospectus  disclosure  concerning  the 
lASC  discussed  above;  (d)  Annuity 
holders  may  surrender  the  Annuity  at 
any  time  without  assessment  of  any 
contingent  deferred  sales  charge  or  any 
other  charge  or  fee;  (e)  neither  ASLAC 
nor  any  affiliate  of  any  Applicant  will 
retain  any  portion  of  the  lASC  when  no 
Payment  Agreement  is  in  effect;  (0  no 
Apphcant  or  any  affiliate  will  receive 
any  portion  of  the  lASC  paid  out  to 
Advisors;  (g)  Applicants  do  not  believe 
that  there  i»  any  redundancy  between 
the  Services  proxnded  by  Advisors  and 
the  portfolio  management  services 
provided  to  the  Fund  portfolios;  and  (h) 
ASLAC  does  not  reap  any  "bidden 
profits"  in  connection  with  the  Payment 
Method,  because  ASLAC  will  allocate  to 
the  Sub-accounts  any  net  earnings  on 
the  LASC  not  yet  paid  to  Advisors  or 
reallocated  to  the  Sub-accounts. 

6.  Applicants  state  that  the  Payment 
Method  will  be  especially  convenient 
for  Annuity  holders  who  use  their 


Annuity  in  connection  with  a  tax- 
sheltered  annuity  program  under 
section  403(b)  of  the  Internal  Revenue 
Code.  Moreover,  the  Paym«it  Method 
will  faciUtate  use  of  these  Annuities  in 
connection  with  certain  defined 
contribution  plans,  e${>eciaily 
participant-directed  plans  where 
Services  would  be  made  available  to 
plan  participants.  Applicants  also  state 
that  the  Payment  Method  is  appropriate 
when  a  Payment  Agreement  is  in  effect 
because  investment  allocation  services 
are  a  form  of  investment  advisory 
services,  which  are  generally  paid  for  as 
a  percentage  of  assets. 

7.  Applicants  believe  it  is  In  the  best 
interest  of  investors  to  have  a 
meaningful,  valuable  tool  to  enable 
them  to  evaluate  the  ciurent  status  of 
the  Fund  portfolios  during  what  the 
Applicants  expect  to  be  infrequent  and 
temporary  periods  when  a  Payment 
Agreement  is  not  in  effect.  Applicants 
state  that  the  Information  Services  are 
such  a  tool. 

8.  Applicants  believe  that  the  amount 
of  the  L^SC— 1 .00%  per  year  of  the 
average  daily  total  value  of  each  Sub- 
account— is  reasonable  when  a  Payment 
Agreement  is  in  effect.  Applicants 
believe  the  criterion  for  determining  the 
reasonability  of  the  lASC  for  Services  is 
the  range  of  fees  charge  by  Advisors  for 
similar  types  of  services  in  relation  to 
other  investments.  The  Applicants 
believe  that  the  1.00%  fee  is  virithin  the 
range  of  indu.stry  practice  for  the  kinds 
of  investment  allocation  services 
expected  to  be  provided  by  Advisors. 
Applicants'  belief  is  based  on  a  review 
of  amounts  charged  by  investment 
advisory  firms  for  Services,  both  for 
programs  that  invest  in  a  broad  range  of 
investment  vehicles  and  programs  that 
invest  solely  in  investment  companies. 
Applicants  believe  that  the  criterion  for 
determining  the  reasonability  of  the 
lASC  for  Informational  Services 
provided  when  no  Payment  Agreement 
is  in  effect  is  the  range  of  fees  that 
would  be  charged  an  individxial  investor 
by  a  firm  or  individual  that  sells 
specialized  financial  research.  The 
Applicants  beheve  that  the  l.(K)%  fee  is 
within  the  range  of  industry  practice  for 
the  provision  of  Informational  Services. 
Applicants  state  that  this  is  especially 
true,  given  that  the  information 
conveyed  is  specialized,  and  is  being 
prepared  for  a  small  audience  rather 
than  a  broader  class  of  investors. 

9.  In  support  of  their  request  for  an 
exemption  from  section  17(d)  of  the  Act, 
Applicants  note,  among  other  things, 
that  (a)  ASLAC  encourages  Annuity 
holders  to  maintain  a  Payment 
Agreement;  (b)  ASLAC  reallocates  to  tbe 
Sub-accounts  the  portion  of  the  LASC 


attributable  to  Informational  Services  as 
well  as  the  net  earnings  on  such 
amounts;  (c)  ASLAC  receives  no 
"financial  interest"  within  the  nteanlna 
of  Rule  17d-l(d)(5)  under  the  Act,  or  if 
any  financial  interest  is  received,  it  is  de 
minimis;  and  (d)  the  participation  in 
any  deemed  joint  enterprise  by  the  Sub- 
accounts is  on  an  equal  basis  with  the 
participation  of  ASLAC,  because 
quarterly  ASLAC  is  paying  the 
applicable  portion  of  the  lASC  proceeds 
to  Advisors  pursuant  to  Payment 
Agreements  or  is  reallocating  the 
applicable  portion  of  the  LASC  proceeds 
to  the  Sub-accounts  in  relation  to 
Annuities  that  do  not  have  Payment 
Agreements  in  effect. 

Applicants'  Coodusioo 

Applicants  assert  that,  for  the  reasons 
discussed  above,  the  requested  order 
under  section  6(c)  of  the  Act  granting 
exemptions  from  sections  26(a)(2)  and 
27(c)(2)  of  the  Act  is  necessary  or 
appropriate  in  the  pubhc  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Similarly,  with  regard  to  tbe 
requested  exemption  from  section  17(d) 
of  tbe  Act,  Applicants  assert  that  tbe 
participation  of  Variable  Account  B  and 
its  Sufah-accounts  in  any  ")oint 
enterprise"  with  ASLAC  would  be 
consistent  with  the  pro\isions,  policies, 
and  purposes  of  the  Act,  and  would  be 
on  a  basis  not  materially  difierent  from, 
or  less  advantageous  than,  that  of  other 
participants  in  such  joint  enterprise. 

For  the  CoRuniMion,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFariand. 
Deputy  Secretary. 

(PR  Doc.  93-2S599  Piled  10-18-^3:  8:45  sm| 
BUJNO  COM  wie-et-M 


[Rai.  Na  C-IVTSS;  •12-8466] 

The  llanover  Funds,  Inc.,  •!  aL; 
Application  for  Exemptton 

October  13, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SECy. 

ACTION:  Notice  of  application  for 

exemption  tmder  the  Investment 

Company  Act  of  1940  (tbe  "Act"). 

APPUCANTS:  The  Hanover  Funds,  Inc. 
(the  "Money  Market  Fund")  and  The 
Hanover  Investment  Funds,  Inc  (tbe 
"Non-Money  Market  F\u)d")  (together, 
the  "Funds");  The  Portfolio  Group,  Inc 
("TPG"),  Texas  Commerce  Investment 
Managen>ent  Company  ("TCIMCo"), 
and  Princeton  Book  and  Trust  Company 
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("PBT")  (together,  the  "Advisers");  and 
Hanover  Funds  Distributor,  Inc.  (the 
"Distributor"). 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from 
sections  2(a)(32).  2(a)(35).  18(0(1).  18(g). 
18(i).  22(c),  and  22(d)  of  the  Act  and 
rule  22c-l  thereunder. 
SUMMARY  Of  APPLICATION:  Applicants 
seek  an  order  that  would  permit  the 
Funds  (a)  to  issue  and  sell  separate 
classes  of  shares  representing  interests 
in  the  same  investment  portfolio,  and 
(b)  to  assess  and,  under  certain 
circumstances,  waive  a  contingent 
deferred  sales  charge  ("CDSC")  on 
redemptions  of  certain  shares. 
FILMQ  DATE:  The  application  was  filed 
on  June  21, 1993  and  amended  on 
August  25, 1993.  By  letter  dated  October 
5, 1993.  applicants'  counsel  stated  that 
an  additional  amendment,  the  substance 
of  which  is  incorporated  herein,  will  be 
filed  during  the  notice  period. 
HEARiNQ  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  8, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  237  Park  Avenue,  New 
York.  NY  10017. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kay  Freeh.  Staff  Attorney,  at  (202) 
272-7648  or  Elizabeth  G.  Osterman, 
Branch  Chief,  at  (202)  272-3016 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Each  of  the  Funds  is  an  open -end 
management  investment  company 
registered  under  the  Act.  Each  Fund 
consists  of  multiple  series,  each  of 
which  has  separate  investment 
objectives  and  policies  and  segregated 


assets.  The  term  "Portfolio"  refers  to  an 
existing  or  future  series  of  a  Fund. 

2.  Each  of  the  Advisers  is  controlled 
by  Chemical  Banking  Corporation 
("Chemical").  Each  of  TPG  and  TCIMCo 
acts  as  investment  adviser  to  various 
Portfolios  of  each  Fund,  and  PBT  acts  as 
investment  adviser  to  one  Portfolio  of 
the  Non-Money  Market  Fund.  The 
Distributor,  a  registered  broker-dealer, 
acts  as  the  distributor  for  each  Fund's 
shares. 

3.  The  Money  Market  Fund  offers 
shares  of  each  of  its  Portfolios  at  net 
asset  value  without  any  sales  charge. 
The  Non-Money  Market  Fund  offers 
shares  of  its  Portfolios  at  net  asset  value 
subject,  in  certain  cases,  to  a  front-end 
charge.  Pursuant  to  an  existing  order, 
each  Portfolio  is  authorized  to  offer  two 
classes  of  shares.) 

4.  Under  existing  non-rule  12b-l 
shareholder  service  plans  ("Shareholder 
Services  Plans"),  each  Fund,  on  behalf 
of  each  of  its  Portfolios,  has  entered  into 
agreements  with  certain  financial 
institutions,  securities  dealers,  and 
other  industry  professionals 
(collectively,  "Service  Agents") 
providing  for  the  performance  of 
services  such  as  answering  client 
inquiries  and  servicing  client  accounts. 
Under  existing  distribution  plans 
pursuant  to  rule  12b-l  under  the  Act 
("12b-l  Plans"),  each  Portfolio  is 
authorizes  to  reimburse  the  Distributor 
for  activities  primarily  intended  to 
result  in  the  sale  of  Portfolio  shares.  The 
12b-l  Plans  and  Shareholder  Services 
Plans  are  collectively  referred  to  as  the 
"Plans." 

5.  Applicants  propose  to  establish  a 
multiple  distribution  system  ("Multi- 
Class  System")  to  enable  each  of  the 
Portfolios  to  offer  investors  the  option  of 
purchasing  shares  that  are  ofTered  in 
conjunction  with  a  12b-l  Plan,  with  a 
Shareholder  Services  Plan,  with  neither 
type  of  Plan,  or  with  combinations  of 
these  arrangements. 

6.  After  implementation  of  the 
proposed  Multi-Class  System,  a  Fund, 
on  behalf  of  a  particular  class  of  a 
Portfolio,  or  the  Distributor  may  enter 
into  agreements  with  Service  Agents  for 
advertising,  marketing,  and  distribution 
services  pursuant  to  a  12b-l  Plan  or  for 
the  provision  of  personal  services 
relating  to  shareholder  accounts 
pursuant  to  a  Shareholder  Services  Plan. 
In  the  event  that  a  Portfolio  adopts  both 
a  12b-l  Plan  and  a  Shareholder  Services 
Plan,  the  services  provided  under  one 
plan  will  augment,  rather  than 


•  Investtn«nt  Company  Act  Release  Nos.  18334 
(Sept  26. 1991)  (notice)  and  16402  (Nov.  S,  1991) 
(order).  If  granted,  the  relief  requested  by  the 
application  «vill  nipersede  the  prior  order  aa  it 
relate*  to  the  Funds. 


duplicate,  services  provided  under  the 
other  plan.  Applicants  will,  in  all  cases, 
comply  with  Article  III.  Section  26  of 
the  NASD  Rules  of  Fair  Practice  as  it 
relates  to  the  maximum  amount  of  asset- 
based  sales  charges  and  service  fees  that 
may  be  imposed  by  an  investment 
company. 

7.  A  Portfolio's  gross  income  will  be 
allocated  pro  rata  to  each  class  on  the 
basis  of  the  net  assets  of  each  class. 
Expenses  incurred  by  a  Fund  not 
attributable  to  a  particular  Portfolio  of 
the  Fund  or  to  a  particular  class  of  a 
Portfolio  ("Fund  Expenses"),  and 
expenses  incurred  by  a  particular 
Portfolio  of  a  Fund  not  attributable  to 
any  particular  class  of  the  Portfolio 
("Series  Expenses")  will  be  allocated  to 
each  class  on  the  basis  of  net  assets. 
Certain  expenses  specifically 
attributable  to  a  particular  class  of  a 
Portfolio's  shares  ("Class  Expenses") 
will  be  allocated  directly  to  such  class. 
Class  Expenses  will  consist  only  of 
those  ex[>enses  specified  in  condition  1 
below. 

8.  Class  Expenses  may  be  waived  or 
reimbursed  on  a  voluntary,  temporary 
basis  on  certain  classes.  The  amount  of 
Class  Expenses  waived  or  reimbursed 
may  vary  from  class  to  class.  Class 
Expenses  are  by  their  nature  specific  to 
a  given  class  and  are  obviously  expected 
to  vary  from  one  class  to  another. 
Applicants  thus  believe  that  it  is 
acceptable  and  consistent  with 
shareholder  expectations  to  reimburse 
or  waive  Class  Expenses  at  different 
levels  for  different  classes  of  the  same 
Portfolio. 

9.  In  addition.  Fund  Expenses  and/or 
Series  Expenses  may  be  waived  or 
reimbursed  (with  or  without  a  waiver  or 
reimbursement  of  Class  Expenses)  but 
only  if  the  same  proportionate  amount 
of  Fund  Expenses  and/or  Series 
Expenses  are  waived  or  reimbursed  for 
each  class.  Thus,  any  Fund  Expenses 
that  are  waived  or  reimbursed  would  be 
credited  to  each  Portfolio  of  that  Fund 
according  to  the  relative  net  assets  of  the 
Portfolios,  and  in  turn  credited  to  each 
class  of  the  Portfolio  based  on  the 
relative  net  assets  of  the  classes. 
Similarly,  any  Series  Expenses  that  are 
waived  or  reimbursed  would  be  credited 
to  each  class  of  that  Portfolio  according^ 
to  the  relative  net  assets  of  the  classes. 
Fund  Expenses  apply  equally  to  all 
Portfolios  of  a  given  Fund,  and  Series 
Expenses  apply  equally  to  all  classes  of 
a  given  Portfolio.  Accordingly,  it  may 
not  be  appropriate  to  waive  or 
reimburse  Fund  Expenses  at  different 
levels  for  different  Portfolios  of  the  same 
Fund,  or  Series  Expenses  at  different 
levels  for  different  classes  of  the  same 
Portfolio. 
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10.  Dividends  paid  to  all  shareholders 
of  a  class  of  a  Portfolio  will  be  declared 
and  paid  at  the  same  times  and.  e3u:ept 
with  respect  to  payments  under  a  12b- 

1  Pten  or  a  Shareholder  Services  Plan 
("Plan  Payment")  and  Class  Expenses, 
will  be  determined  in  the  same  manner 
and  paid  in  the  same  amounts. 
However,  because  of  the  Plan  Payments 
and  Qass  Expenses  that  will  be  borne 
by  a  class  of  shares,  the  net  income  of 
(and  dividends  payable  to)  such  class 
will  be  somewhat  lower  than  the  net 
income  of  a  different  class  of  shares  in 
the  same  Portfolio  that  is  not  making 
such  Plan  Payments  or  bearing  such 
Class  Expenses.  As  a  result,  for  a 
Portfolio  that  does  not  declare 
dividends  daily  [sxtch  as  a  non-money 
market  fund),  (ha  net  asset  value  per 
share  attributable  to  different  classes 
will  differ  between  dividend  declaration 
dates. 

11.  Each  Portfolio  seeks  the  abitity  to 
offer  investors  the  option  of  purchasing 
shares  that  either  are  subject  to  a 
conventional  front-end  sales  load 
("Front-End  Option")  or  subject  to  a 
CDSC  ("Deferred  Option"),  or  not 
subject  to  any  such  sales  charge.  Shares 
offered  pursuant  to  these  options  could 
be  offered  in  conjunction  with  a  12b-l 
Plan  or  Shareholder  Services  Plan,  and 
thus  be  subject  to  Plan  Payments.  In  a 
Portfolio  offering  classes  with  both 
Front-End  and  Deferred  Options,  Plan 
Payments  will  be  higher  for  shares 
issued  under  the  Deferred  Option.' 

12.  Investors  choosing  the  Deferred 
Option  will  purchase  shares  at  net  asset 
value,  without  the  imposition  of  a  sales 
load  at  the  time  of  purchase,  but  subject 
to  a  CDSC  upon  redemption  within  a 
S{>ecined  period  of  purchase  (the  "CDSC 
Period").  The  amount  of  any  applicable 
CDSC  will  be  calculated  by  multiplying 
the  lesser  of  the  cost  of  the  shares  being 
redeemed  or  the  net  asset  value  of  the 
shaies  at  the  time  of  redemption  by  the 
apphcable  percentage  charge. 

13.  No  CDSC  will  be  imposed  on  any 
shares  issued  by  any  Portfolio  prior  to 
the  date  of  any  order  granting  the 
exemptive  relief.  No  CDSC  will  be 
imposed  on  (a)  redemptions  of  Deferred 
Option  shares  purchased  prior  to  the 
CDSC  Period,  (b)  shares  derived  from 
reinvestment  of  dividends  and 
distributions,  or  (c)  amounts 
representing  an  increase  in  the  value  of 
the  shareholder's  account  resulting  from 
capital  appreciation.  In  determining  the 
applicability  and  rate  of  any  CDSC  it 
will  be  assumed  that  a  redemption  is 
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made  first  of  shares  representing 
reinvestment  of  dividends  and  capital 
gain  distributions,  then  of  shares 
representing  capital  appreciation,  then 
of  amounts  representing  the  cost  of 
Deferred  Option  shares  purchased  prior 
to  the  CDSC  Period,  and  finally,  of  other 
shares  held  by  the  shareholder  for  the 
longest  period  of  time.  This  will  result 
in  the  CDSC  being  imposed  at  the 
lowest  possible  rate. 

14.  At  the  end  of  the  CDSC  Period. 
Deferred  Option  shares  of  a  Portfolio 
will  automatically  convert  (subject  to 
condition  15  below)  to  Front-End 
Option  shares  of  such  Portfolio  at  the 
relative  net  asset  values  of  the  two 
classes,  and  will  thereafter  be  subject  to 
the  Plan  Payments,  if  any,  apphcable  to 
the  Front-End  Option  shares.  For 
purposes  of  conversion  to  Front-End 
Option  shares,  all  shares  in  a 
shareholder's  Portfolio  account  that 
were  purchased  through  the 
reinvestment  of  dividends  and  other 
distributions  paid  in  respect  of  Deferred 
Option  shares  Mill  be  considered  to  be 
held  in  a  separate  sub-account.  Each 
time  any  Deferred  Option  shares  in  the 
shareholder's  Portfolio  account  (other 
than  tnose  in  the  sub-account  referred  to 
in  the  preceding  senter>ce)  convert  to 
Front-End  Option  shares,  a  pro  rata 
portion  of  the  Deferred  Ch>tion  shares 
then  In  the  sub-account  also  will 
convert  to  Front-End  Option  shares.  The 
portion  will  be  determined  by  the  ratio 
that  the  shareholder's  Deferred  Option 
shares  converting  to  Front-End  Option 
shares  bears  to  the  shareholder's  total 
Deferred  Option  shares  not  acquired 
through  dividends  and  distributions. 

15.  Applicants  seek  the  abihty  to 
waive  the  CDSC  (a)  on  redemptions 
made  within  ate  year  following  a 
shareholder's  death  or  disability,  as 
defined  in  section  72(m)(7)  of  toe 
Internal  Revenue  Code;  (b)  otherwise 
fwyable  by  employees  participating  In 
qoialified  or  non-quahfied  employee 
benefit  plans  or  other  programs  where 
the  employers  or  affihated  employers 
maintaining  such  programs  have  a 
minimum  of  250  employees  eligible  for 
pwtidpatian  in  such  programs,  at  nxh 
program's  aggregate  initial  iirvestment 
in  the  Funds  or  other  products  made 
available  through  the  Distributor 
exceeds  one  mUhon  dollars;  (c)  in 
connection  with  redemptions  as  a  result 
of  a  combination  of  any  investment 
company  with  a  Fund  by  merger, 
acquisiticHi  of  assets,  or  otherwise;  and 
(d)  in  connection  with  a  distribution 
following  retirement  under  a  tax- 
deferred  retirenoent  plan  or  attaining  age 
70V^  in  the  case  of  an  IRA  or  Keogh  plan 
or  custodial  account  pursuant  to  section 
403(b)  of  the  Internal  Revenue  Code. 


16.  If  the  Directors  of  a  Fund 
determine  to  discontinue  the  waiver  of 
a  CDSC  the  disclosure  in  each  related 
Portfdio's  prospectus  will  be  revised 
appropriately.  Any  Portfolio  shares 
subject  to  a  CDSC  that  were  purchased 
prior  to  the  termination  of  such  waiver 
will  have  the  CDSC  waived  as  provided 
in  such  Portfolio's  prospectus  at  the 
time  of  purchase  of  such  shares. 

17.  Each  class  of  shares  may  be 
exchanged  only  for  shares  of  the  same 
class  in  another  Portfolia  Portfolios  that 
have  not  issued  multiple  classes  and 
have  not  adopted  a  CDSC  are  deemed  to 
be  the  same  class  as  any  Portfoho  or 
class  that  is  not  sold  vdth  a  CDSC  In  aU 
events,  the  exchange  privileges  will 
operate  in  accordance  with  rule  118-3 
under  the  Act. 

Applicant's  Legal  Analysis 

1 .  Applicants  are  requesting  an  order 
pursuant  to  section  6(c)  of  the  Act  to  the 
extent  the  proposed  issuance  and  sale  of 
multiple  classes  of  shares  by  a  Portfoho 
might  be  deemed  (a)  to  result  in  a 
■'senior  security"  within  the  meaning  of 
section  18(g)  and  thus  be  prohibited  by 
section  18  (f)  (Ih  or  (b)  to  violate  the 
equal  voting  provisions  of  section  18(i). 

2.  Apphcants  believe  that  the  Multi- 
Class  System  does  not  involve  the  types 
of  abuses  that  section  18  was  designed 
to  redress.  Applicants  state  that  the 
Multi-Class  System  does  not  involve 
b<HTOwing  and  does  not  affect  the 
Portfolios*  assets  or  reserve.  AppHcants 
further  state  that  it  will  not  increase  the 
speculative  character  of  the  Portfolios* 
shares.  No  class  of  shares  will  have  a 
distribution  or  liquidation  preference 
with  respect  to  particular  assets  of  a 
Portfolio  and  no  class  will  be  protected 
by  any  reserve  or  other  account.  The 
concerns  that  complex  capital  structiires 
may  fedhtate  control  without  equity  or 
othier  investment  and  may  make  It 
difficult  for  investors  to  value  their 
shares  are  not  present  under  the 
proposed  Multi-Class  System.  The 
Portfolios'  capital  structures  %viU  not 
enable  insiders  to  manipulate  the 
expenses  and  profits  among  the 
different  classes  of  shares. 

3.  Apphcants  beHeve  that  the  Muhi- 
Qass  System  will  better  enable  them  to 
meet  the  competitive  demands  of 
today's  financial  services  industry.  By 
creating  multiple  classes  of  shares,  the 
Portfolios  will  save  the  organizational 
and  other  continuing  costs  that  would 
be  incurred  if  they  were  required  to 
establish  a  separate  investment  portfolio 
for  each  class  of  shares.  To  the  extent  a 
Portfolio  is  able,  through  the  Multi-Class 
System,  to  expand  its  shareholder  base, 
all  investors,  irrespective  of  class,  wiH 
benefit  to  the  extent  the  Portfolios'  pro 
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rata  operating  expenses  per  share  are 
lower  than  they  would  be  otherwise. 

4.  Applicants  assert  that  the  proposed 
allocation  of  ex{>enses  and  voting  rights 
in  the  manner  proposed  herein  is 
equitable  and  will  not  discriminate 
against  any  group  of  shareholders. 
Investors  purchasing  shares  offered  in 
connection  with  12b-l  Plans  and 
Shareholder  Services  Plans  and 
receiving  services  provided  under  those 
Plans  will  bear  the  costs  associated  with 
such  services,  but  also  will  posses 
accompanying  voting  rights  (if  any)  with 
respect  to  matters  anecting  their 
respective  Plans.  Investors  piuchasing 
shares  that  are  not  covered  by  such 
Plans  will  not  be  burdened  with  such 
expenses  or  possess  such  voting  rights. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  exemptions  will 
be  subject  to  the  following  conditions: 

1.  Toe  classes  will  each  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Portfolio,  and  be 
identical  in  all  respects,  except  for 
certain  differences  related  to:  (a)  The 
method  of  financing  certain  Class 
Expenses,  which  are  limited  to  (i) 
transfer  agent  fiaes  identified  by  the 
transfer  agent  as  being  attributable  to  a 
specific  class;  (ii)  printing  and  postage 
expenses  related  to  preparing  and 
distributing  materials  such  as 
shareholder  reports,  prospectuses,  and 
proxies  to  current  shareholders  of  a 
specific  class:  (iii)  blue  sky  registration 
fees  incurred  by  a  class  of  shares;  (iv) 
SEC  registration  fees  incurred  by  a  class 
of  shares;  (v)  the  expense  of 
administrative  personnel  and  services  as 
required  to  support  the  shareholders  of 
a  specific  class;  (vi)  litigation  or  other 
legal  expenses  relating  solely  to  one 
class  of  shares;  and  (vii)  directors'  fees 
incurred  as  a  result  of  issues  relating  to 
one  class  of  shares;  (b)  expenses 
assessed  to  a  class  pursuant  to  a  12b- 

1  Plan  or  Shareholder  Services  Plan;  (c) 
voting  rights  as  to  matters  exclusively 
affecting  one  class  of  shares,  except  as 
provided  in  condition  15  below;  (d)  the 
requirement  that  only  certain  Deferred 
Option  shares  will  have  a  conversion 
feature  providing  for  automatic 
conversion  to  Front-End  Option  shares 
a  stated  number  of  years  after  issuance; 
(e)  exchange  privileges;  and  (f)  class 
designation.  Any  additional  incremental 
ex{>ense8  not  specifically  identified 
above  which  are  subsequently  identified 
and  determined  to  be  properly  allocable 
to  one  class  of  shares  shall  not  be  so 
allocated  until  approved  by  the  SEC 
pursuant  to  an  amended  order. 

2.  A  Fund's  Directors,  including  a 
majority  of  the  non-interested  Directors, 


will  approve  the  offering  of  different 
classes  of  shares  of  a  Portfolio  prior  to 
the  implementation  of  the  Multi-Class 
System.  The  minutes  of  the  Directors' 
meetings  regarding  their  deliberations 
with  respect  to  the  approvals  necessary 
to  implement  the  Multi-Class  System 
will  reflect  in  detail  the  reasons  for  the 
Directors'  determination  that  the 
proposed  Multi-Class  System  is  in  the 
best  interests  of  both  a  Fimd  and  its 
shareholders. 

3.  The  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  relevant 
Fund's  Directors,  including  a  majority  of 
the  non-interested  Directors.  Any 
person  authorized  to  direct  the 
allocation  and  disposition  of  monies 
paid  or  payable  by  a  Portfolio  to  meet 
Class  Expenses  shall  provide  to  the 
Directors,  and  the  Directors  shall 
review,  at  least  quarterly,  a  written 
report  of  the  amounts  so  expended  and 
the  purposes  for  which  such 
expenditures  were  made. 

4.  On  an  ongoing  basis,  a  Fund's 
Directors,  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  the  Fund  for  the 
existence  of  any  material  conflicts 
among  the  interests  of  the  classes  of 
shares.  The  Directors,  including  a 
majority  of  the  non-interested  Directors, 
shall  take  such  action  as  is  reasonably 
necessary  to  eliminate  any  such 
conflicts  that  may  develop.  The 
investment  adviser,  sub-investment 
adviser  (if  any),  administrator  (if 
separate),  and  distributor  of  the  Fund 
will  be  responsible  for  reporting  any 
potential  or  existing  conflicts  to  the 
Directors.  If  a  conflict  arises,  such 
entities  et  their  own  cost  will  remedy 
such  conflict  up  to  and  including 
establishing  a  new  registered 
management  investment  company. 

5.  Each  Portfolio's  investment  adviser 
or  distributor  will  adopt  compliance 
standards  as  to  when  each  class  of 
shares  may  be  sold  to  particular 
investors.  Applicants  will  require  all 
persons  selling  Portfolio  shares  to  agree 
to  conform  to  such  standards. 

6.  Any  Shareholder  Services  Plan  will 
be  adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 
12b-l  (b)  through  (0  as  if  the 
expendituires  made  thereunder  were 
subject  to  rule  12b-l,  except  that 
shareholders  need  not  enjoy  the  voting 
rights  specified  in  rule  12b--l. 

7.  Each  Fund's  Directors  will  receive 
quarterly  and  annual  statements 
concerning  12b-l  Plan  and  Shareholder 
Services  Plan  expenditures  complying 
with  rule  12b-l(b)(3)(ii),  as  it  may  be 


amended  fit>m  time  to  time.  In  the 
statements,  only  expenditures  properly 
attributable  to  the  sale  or  servicing  of  a 
particular  class  will  be  used  to  justify 
any  distribution  or  servicing  fee  charged 
to  that  class.  Expenditures  not  related  to 
the  sale  or  servicing  of  a  particular  class 
will  not  be  presented  to  the  Directors  to 
justify  any  fee  charged  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  non-interested  Directors  in  the 
exercise  of  their  fiduciary  duties. 

8.  Dividends  paid  by  a  Portfolio  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day,  and  will  be 
in  the  same  amount,  except  that  Class 
Expenses  and  payments  made  pursuant 
to  a  12b-l  Plan  or  Shareholder  Services 
Plan  will  be  borne  exclusively  by  the 
affected  class. 

9.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividend  distributions  of  the  various 
classes  and  the  proper  allocation  of 
expenses  among  the  classes  have  been 
reviewed  by  an  expert  (the  "Expert") 
who  has  rendered  a  report  to  the 
applicants,  which  has  been  provided  to  - 
the  staff  of  the  SEC,  that  such 
methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  annually  a  report  to  each 
Fund  that  the  calculations  and 
allocations  are  being  made  properly. 
The  Expert's  reports  shall  be  filed  as 
part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act.  The  Expert's  work 
papers  with  respect  to  such  reports, 
following  request  by  any  Fund  (which 
each  such  Fund  agrees  to  provide),  will 
be  available  for  inspection  by  the  SEC 
staff  upon  the  written  request  to  a  Fund 
for  such  work  papers  by  a  senior 
member  of  the  Division  of  Investment 
Management,  limited  to  the  Director,  an 
Associate  Director,  the  Chief 
Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director,  and  any 
Regional  Administrators  or  As.sociate 
and  Assistant  Administrators.  The 
initial  report  of  the  Expert  is  a  "report 
on  policies  and  procedures  placed  in 
operation"  and  the  ongoing  reports  will 
be  "reports  on  policies  and  procedures 
placed  in  operation  and  tests  of 
operating  effectiveness"  as  defined  and 
described  in  SAS  No.  70  of  the 
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American  Institute  of  Certified  Public 
Accountants  ("AlCPA"),  as  it  may  be 
amended  from  time  to  time,  or  in 
similar  auditing  standards  as  may  be 
adopted  by  the  AICPA  from  time  to 
time. 

10.  Applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividend/distributions  of  the 
various  classes  and  the  proper 
allocation  of  expenses  among  the  classes 
and  this  representation  has  been 
concurred  with  by  the  Expert  in  the 
Initial  report  referred  to  in  condition  9 
above  and  will  be  concurred  with  by  the 
Expert  or  an  appropriate  substitute 
Expert  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  that  condition.  Applicants  will 
take  immediate  corrective  action  if  the 
Expert,  or  appropriate  substitute  Expert, 
does  not  so  concur  in  the  ongoing 
reports. 

11.  Each  prospectus  will  contain  a 
statement  to  the  effect  that  any  j)erson 
entitled  to  receive  any  compensation  for 
selling  or  servicing  Portfolio  shares  may 
receive  different  levels  of  compensation 
with  respect  to  one  particular  class  of 
shares  over  another  in  the  Portfolio. 

12.  The  conditions  pursuant  to  which 
the  exemptive  order  requested  by  the 
application  is  granted  and  the  duties 
and  responsibilities  of  the  Directors  of 
each  Fund  with  respect  to  the  Multi- 
Class  System  described  in  the 
application  will  be  set  forth  in 
guidelines  which  will  be  furnished  to 

r»ch  Fund's  Directors. 
i  14.  Each  Portfolio  will  disclose  in 
iach  of  its  prospectuses  the  respective 
exp>enses,  performance  data, 
distribution  arrangements,  services, 
fees,  initial  sales  loads,  CDSCs, 
conversion  features,  and  exchange 
privileges  applicable  to  each  class  of 
shares,  regardless  of  whether  all  such 
classes  of  shares  are  offered  through 
such  prospectus.  Each  Portfolio  will 
disclose  the  respective  expenses  and 
performance  data  applicable  to  all 
classes  of  shares  in  every  shareholder 
rep>ort  pertaining  to  such  Portfolio.  The 
shareholder  reports  will  contain,  in  the 
Statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Portfolio  as  a  whole 
generally  and  not  on  a  per  class  basis. 
Each  Portfolio's  per  share  data, 
however,  will  be  prepared  on  a  p>er  class 
basis  with  respect  to  all  classes  of  shares 
of  such  Portfolio.  To  the  extent  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  any  class  of  shares  of 
a  Portfolio,  it  will  also  disclose  the 
respective  ex{>enses  and/or  performance 


data  applicable  to  all  classes  of  shares 
of  such  Portfolio.  The  information 
provided  by  applicants  for  publication 
in  any  newspaper  or  similar  listing  of  a 
Portfolio's  net  asset  value  and  public 
offering  price  will  present  each  class  of 
shares  separately. 

14.  Deferred  (Jption  shares  will 
convert  to  Front-End  Option  shares  on 
the  basis  of  the  relative  net  asset  values 
of  the  two  classes  without  the 
imposition  of  any  sales  load,  fee  or  other 
charge.  After  conversion,  the  converted 
shares  will  be  subject  to  an  asset-based 
sales  charge  and/or  service  fee  (as  those 
terms  are  defined  in  Article  III,  Section 
26  of  the  NASD's  Rules  of  Fair  Practice), 
if  any,  that  in  the  aggregate  are  lower 
than  the  asset-based  sales  charge  and 
service  fee  to  which  they  were  subject 
prior  to  the  conversion. 

15.  If  a  Portfolio  implements  any 
amendment  to  its  12b-l  Plan  (or,  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a 
Shareholder  Services  Plan)  that  would 
increase  materially  the  anK>unt  that  may 
be  borne  by  the  Front-End  Option  shares 
under  the  plan,  existing  Deferred  Option 
shares  will  stop  converting  into  Front- 
End  Option  shares  unless  the  Deferred 
Option  sharsholders,  voting  separately 
as  a  class,  approve  the  proposal.  The 
Directors  shall  take  such  action  as  is 
necessary  to  ensure  that  existing 
Deferred  Option  shares  are  exchanged  or 
converted  into  a  new  class  of  shares 
("New  Front-End  Option"),  identical  in 
all  material  respects  to  the  Frond-End 
Option  class  as  it  existed  prior  to 
implementation  of  the  proposal,  no  later 
than  the  date  such  shares  previously 
were  scheduled  to  convert  into  Front- 
End  Option  shares.  If  deemed  advisable 
by  the  Directors  to  implement  the 
foregoing,  such  action  may  include  the 
exchange  of  all  existing  Deferred  Option 
shares  for  a  new  class  of  shares  ("New 
Deferred  Option"),  identical  to  existing 
Deferred  Option  shares  in  all  material 
respects  except  that  New  Deferred 
Option  shares  will  convert  into  New 
Front-End  Option  shares.  A  New  Front- 
End  Option  class  or  New  Deferred 
Option  class  may  be  formed  without 
further  exemptive  relief.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effected  in  a  manner  that  the 
Directors  reasonably  believe  will  not  be 
subject  to  Federal  taxation.  In 
accordance  with  condition  4,  any 
additional  cost  associated  with  the 
creation,  exchange  or  conversion  of  New 
Front-End  Option  shares  or  New 
Deferred  Option  shares  shall  be  borne 
solely  by  the  relevant  Portfolio's 
investment  adviser  and  distributor. 
Deferred  Option  shares  sold  after  the 
implementation  of  the  proposal  may 


convert  into  Front-End  Option  shares 
subject  to  the  higher  maximum 
payment,  provided  that  the  material 
features  of  the  Front-End  Option  plan 
and  the  relationship  of  such  plan  to  the 
Deferred  Option  shares  are  disclosed  in 
an  effective  registration  statement. 

16.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  the  application  will  not  not  imply 
SEC  approval,  authorization  or 
acquiescence  in  any  particular  level  of 
payments  that  a  Portfolio  may  make 
pursuant  to  12b-l  Plans  or  Shareholder 
Services  Plans  in  reliance  on  the 
exemptive  order. 

17.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  as  such  rule  is  currently 
proposed  and  as  it  may  be  reproposed, 
adopted  or  amended. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  dalegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

iFR  Doc.  83-25526  Filed  10-18-93:  8:45  am) 
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[Rel.  No.  IC-19783;  812-83701] 

The  One^  Group^M,  et  a(.;  Application 
for  Exemption 

October  13. 1993. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  The  One*-  GroupSM.  Banc 
One  Investment  Advisors  Corporation 
("BOIAC"). 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  5(c)  of  the  Act 
that  would  grant  an  exemption  from 
section  12(d)(lKA)(ii),  under  sections 
6(c)  and  17(b)  that  would  grant  an 
exemption  from  section  17(a),  and 
under  rule  17d-l  to  permit  certain 
transactions  in  accoitiance  with  section 
17(d)  of  the  Act  and  rule  17d-l. 
SUMMARY  Of  APPLICATION:  Applicants 
seek  an  order  that  would  permit  certain 
money  market  funds  to  sell  their  shares 
to  affiliated  investment  companies. 
FHJNG  DATE:  The  application  was  filed 
on  April  23, 1993,  and  amended  on 
August  16, 1993.  Apphcants  have 
agreed  to  file  an  additional  amendment, 
the  substance  of  which  is  incorporated 
herein,  during  the  notice  period. 
HEARINQ  on  NOTIFICATION  Of  HEARING:  An 

order  granting  the  appUcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 


53M2 


Federal  Register  /  VoL  58.  No.  200  /  Tuesday.  October  19.  1993  /  htotices 


hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  8. 1993.  and  ^ould  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADORESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicants.  1900  East  Dublin-Granville 
Road.  Cohimbus.  Ohio  43229. 
FO«  FimTMEB  WFOHMA-nON  COKTACT: 
Elaine  M.  Boggs.  Staff  Attorney,  at  (202) 
272-3026,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMEMTARV  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  The  One^  Groups^  is  an  open-end 
management  investment  company  that 
currently  offers  29  series  (each  a 
"Fund"),  Nine  of  the  Funds  are  money 
market  funds  (the  "Money  Market 
Funds")  and  are  subject  to  the 
requirements  of  rule  2a-7  under  the  Act. 
The  other  twenty  Funds  are  non-nuMiey 
market  hinds  (the  "Non-Money  Market 
Funds"). 

2.  BOIAC  is  the  investment  adviser  for 
each  of  the  Funds.  Boston  International 
Advisors,  Inc..  Goldman  Sachs  Asset 
Management,  and  Van  Kampen  Merritt 
Management  Inc.  serve  as  subadviser  for 
some  of  the  Funds.  (Collectively.  BOIAC 
and  the  subadvisers  are  the  "Investment 
Advisers.")  SEI  Financial  Services 
Company  (the  "Distributor")  serves  as 
the  distributor  for  the  Funds,  and  SEI 
Financial  Manag9ment  Corporation  is 
the  manager  and  administrator  for  the 
Funds.  State  Street  Bank  and  Trust 
Company  serves  as  transfer  agent  and 
custodian  to  the  Funds. 

3.  The  Money  Market  Funds  seek 
current  income,  liquidity,  and  capita) 
preservation  by  investing  exclusively  in 
short-term  money  market  instruments, 
such  as  U.S.  Government  securities, 
bank  obligations,  commercial  paper, 
municipal  obligations,  or  repurchase 
agreements  secured  by  government 
securities.  These  short-term  debt 
securities  are  valued  at  th^r  amortized 


cost  pursuant  to  the  requirements  of 
rule  2a-7.  The  Non-Money  Market 
Funds  invest  in  a  variety  of  debt  and/ 
or  equity  securities  In  accordance  with 
their  respective  investment  objectives 
and  policies.  Each  of  the  Funds  has,  or 
may  be  expected  to  have,  uninvested 
cash  in  an  account  with  the  custodian. 
This  cash  either  may  be  invested 
directly  in  individual  short-term  money 
market  instruments  or  may  not  be 
otherwise  invested  in  any  portfolio 
securities. 

4.  Applicants  seek  an  order  that 
would  permit  (a)  the  Funds  to  utilize 
their  cash  reserves  that  have  not  been 
invested  in  portfolio  securities  to 
purchase  shares  of  the  Money  Market 
Funds  (each  Fund,  including  Money 
Market  Funds,  purchasing  shares  of  the 
Money  Market  Funds  is  an  "Investing 
Fund")  and  (b)  the  Money  Market  Funds 
to  sell  or  redeem  their  shares  to  or  from 
each  Investing  Fund.  By  investing  cash 
balances  in  the  Money  Market  Funds  as 
proposed,  applicants  believe  that  the 
Investing  Funds  will  be  able  to  combine 
their  ca^  balances  and  thereby  reduce 
their  transaction  costs,  create  more 
liquidity,  enjoy  greater  returns,  and 
further  diversify  their  holdings.  The 
poUcies  of  the  Funds  either  permit  or 
will  be  amended,  pursuant  to  a 
shareholder  vote,  to  permit  the  Funds  to 
purchase  money  market  instruments, 
including  shares  of  a  Money  Market 
fund. 

5.  The  shareholders  of  the  Investing 
Funds  will  not  be  subject  to  the 
imposition  of  double  management  fees. 
Applicants  would  cause  each 
Investment  Adviser  and  its  respective 
affiliates  to  remit  to  the  respective 
Investing  Funds  or  waive  investment 
advisory  fees  these  service  providers 
earn  as  a  result  of  the  Investing  Funds' 
investments  in  the  Money  Market  Funds 
to  the  extent  the  fees  are  based  upon  the 
Investing  Funds'  assets  invested  in 
shares  of  the  Money  Market  Funds. 
Further,  no  sales  charge,  contingent 
deferred  sales  charge,  12b-l  fee,  or 
other  underwriting  or  distribution  fee 
would  be  charged  by  the  Money  Market 
Funds  with  respect  to  the  purchase  or 
redemption  of  their  shares.  If  a  Money 
Market  Fund  offers  more  than  one  class 
of  shares,  each  Investing  FOnd  will 
invest  only  in  the  class  with  the  lowest 
expense  ratio  at  the  time  of  the 
investment. 

6.  Several  of  the  Funds  have 
voluntary  expense  cap  arrangements 
with  BOIAC  for  the  purpose  of  keeping 
eadi  Fund's  total  expenses  below  a 
certain  predetermined  percentage 
amount  (•'Expense  Waiver").  To  the 
extent  actual  expenses  of  the  Funds 
exceed  these  caps,  BOIAC  reimburses  a 


Fund  in  the  amount  of  the  excess.  Any 
applicable  Expense  Waiver  will  not 
limit  the  advisory  and  administrative 
fee  waiver  or  remittance  discussed 
above. 

7.  Applicants  also  request  relief  that 
would  permit  the  Funds  to  invest 
uninvested  cash  in  a  Money  Market 
Fund  in  excess  of  the  percentage 
limitations  set  out  in  section  12(d)(A)(ii) 
of  the  Act.  Section  12(d)(A)(ii)  prohibits 
a  registered  investment  company  from 
acquiring  the  securities  of  another 
investment  company  if,  immediately 
thereafter,  the  acquiring  company 
would  have  more  than  5%  of  its  total 
assets  invested  in  the  securities  of  the 
selling  company.  Applicants  propose 
that  each  Fund  be  permitted  to  invest  in 
shares  of  a  single  Money  Market  Fund 
so  long  as  each  Funds  aggregate 
investment  in  such  Money  Market  Fund 
does  not  exceed  the  greater  of  5%  of 
such  Fund's  total  net  assets  or  $2.5 
million.  Applicants  will  comply  with  all 
other  provisions  of  section  12(d)(1). 

Applicants'  Legal  Analysis 

1.  Sections  17(a)  (1)  and  (2)  of  the  Act 
make  it  unlawful  for  any  affiliated 
person  of  a  registered  investment 
company,  or  any  affiliated  person  of 
such  affiliated  person,  acting  as 
principal,  to  sell  or  purchase  any 
security  to  or  from  such  investment 
company.  Because  each  Fund  may  be 
deemed  to  be  under  common  control 
with  the  other  Funds,  it  may  be  an 
"affiliated  person."  as  defined  in  section 
2(a)(3)  of  the  Act.  of  the  other  Funds. 
Accordingly,  the  sale  of  shares  of  the 
Money  Market  Funds  to  the  Investing 
Funds,  and  the  redemption  of  such 
shares  from  the  Investing  Funds,  would 
be  prohibited  under  section  17(a). 

2.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  exempt  a  transaction 
from  section  17(a)  if  the  temis  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  the  proposed  transaction  is 
consistent  with  the  policy  of  each 
registered  investment  company 
concerned,  and  the  proposed 
transaction  is  consistent  with  the 
general  policy  of  the  Act.  Section  17(b) 
could  be  interpreted  to  exempt  only  a 
single  transaction.  However,  the 
Commission,  under  section  6(c)  of  the 
Act,  may  exempt  a  series  of  transactions 
that  otherwise  could  be  prohibited  by 
section  17(a). 

3.  The  Investing  Funds  will  retain 
their  ability  to  invest  their  cash  balances 
directly  into  money  market  instruments 
if  they  believe  they  can  obtain  a  higher 
return.  Each  of  the  Money  Market  Funds 
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has  the  right  to  discontinue  seHing 
shares  to  any  of  the  Investing  Funds  if 
its  board  of  trustees  determines  that 
such  sales  would  adversely  affect  the 
portfolio  management  and  operations  of 
such  Money  Market  Fund.  Therefore, 
applicants  believe  that  the  proposal 
satisfies  the  standards  for  relief. 

4.  Section  17(d)  of  the  Act  and  rule 
17d-l  thereunder  prohibit  an  affiliated 
person  of  an  investment  company, 
acting  as  principal,  from  participating  in 
or  effecting  any  transaction  in 
connection  with  any  joint  enterprise  or 
joint  arrangement  in  which  the 
investment  company  participates.  Each 
Investing  Fund,  by  purchasing  shares  of 
the  Money  Market  Funds;  each 
Investment  Adviser  of  an  Investing 
Fund,  by  managing  the  assets  of  the 
Investing  Funds  invested  in  the  Money 
Market  Funds;  and  each  of  the  Money 
Market  Funds,  by  selling  shares  to  the 
Investing  Funds,  could  be  participants 
in  a  joint  enterprise  or  other  joint 
arrangement  within  the  meaning  of 
section  17(d)(1)  and  rule  17d-l. 

5.  Rule  17d-l  permits  the 
Commission  to  approve  a  proposed  joint 
transaction  covered  by  the  terms  of 
section  17(d).  In  determining  whether  to 
approve  a  transaction,  the  Commission 
is  to  consider  whether  the  proposed 
transaction  is  consistent  with  the 
provisions,  policies,  and  purposes  of  the 
Act,  and  the  extent  to  which  the 
participation  of  the  investment 
companies  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  the 
other  participants.  Applicants  believe 
that  the  proposal  satisfies  these 
standards. 

6.  Section  12(d)(1),  as  noted  above, 
sets  certain  limits  on  an  investment 
oompany's  ability  to  invest  in  the  shares 
of  another  investment  company.  The 
perceived  abuses  section  12(d)(1)  sought 
to  address  include  undue  influence  by 
an  acquiring  fund  over  the  management 
of  an  acquired  fund,  layering  of  fees, 
and  complex  structures.  Applicants 
believe  that  none  of  these  concerns  are 
presented  by  the  proposed  transactions 
and  that  the  proposed  transactions  meet 
the  section  6(c)  standards  for  relief. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Shares  of  the  Money  Market  Funds 
sold  to  and  redeemed  from  the  Investing 
Fimds  will  not  be  subject  to  a  sales  load, 
redemption  fee,  or  distribution  fee 
under  a  plan  adopted  in  accordance 
with  rule  12b-l. 

2.  Applicants  will  cause  the 
Investment  Advisers  and  their 
respective  affiliates,  in  their  capacities 


as  service  providers  for  the  Money 
Market  Funds,  to  remit  to  the  respective 
Investing  Fund  or  waive  all  investment 
advisory  fees  payable  to  them  under 
their  respective  investment  advisory 
agreements  with  the  Money  Market 
Funds  to  the  extent  such  fees  are  based 
upon  the  Investing  Fund's  assets 
invested  in  shares  of  the  Money  Market 
Funds.  Any  of  these  fees  remitted  or 
waived  will  not  be  subject  to 
recoupment  by  the  Fimd's  Investment 
Advisers  at  a  later  date. 

3.  For  the  purpose  of  determining  any 
amount  to  be  waived  and/or  expenses  to 
be  borne  to  comply  with  any  Expense 
Waiver,  the  adjusted  fees  for  an 
Investing  Fund  (gross  fees  minus 
Expense  Waiver)  will  be  calculated 
without  reference  to  the  amounts 
waived  or  remitted  pursuant  to 
condition  2.  Adjusted  fees  then  will  be 
reduced  by  the  amount  waived  pursuant 
to  condition  2.  If  the  amount  waived 
pursuant  to  condition  2  exceeds 
adjusted  fees,  the  Investing  Fimd's 
Investment  Adviser  also  will  reimburse 
the  Investing  Fund  in  an  amount  equal 
to  such  excess. 

4.  Each  of  the  Investing  Fimds  will  be 
permitted  to  invest  uninvested  cash  in, 
and  hold  shares  of,  a  Money  Market 
Fund  only  to  the  extent  that  the 
Investing  Fund's  aggregate  investment 
in  such  Money  Market  Fund  does  not 
exceed  the  greater  of  5%  of  the  Investing 
Fund's  total  net  assets  or  $2.5  million. 

5.  The  Investing  Funds  will  vote  their 
shares  of  each  of  the  Money  Market 
Funds  in  the  same  proportion  as  the 
votes  of  all  other  shareholders  in  such 
Money  Market  Funds. 

6.  TTie  Investing  Funds  will  receive 
dividends  and  bear  their  proportionate 
shares  of  expenses  on  the  same  basis  as 
other  shareholders  of  such  Money 
Market  Funds.  A  sepyarate  accoimt  will 
be  established  in  the  shareholder 
records  of  each  of  the  Money  Market 
Funds  for  each  of  the  acquiring 
Investing  Funds. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc  93-25527  Filed  10-16-93;  8:45  am] 
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pnvMtimnt  Company  Act  ReL  No.  19784; 
812-8310] 

State  Street  Bank  and  Trust  Company; 
Notice  of  Application 

October  13, 1993. 

AQENCY:  Securities  and  Exchange 

Commission  ("SEC"). 


ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("Act"). 

APPtJCANT:  State  Street  Bank  and  Trust 
Company. 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  sections  6(c)  and  17(b)  for  an 
exemption  from  section  17(a). 
SUMMARY  OF  APPUCAT10N:  Applicant 
seeks  an  order  that  would  permit  itto 
engage  in  principal  transactions  writh  (1) 
any  series  of  an  investment  company  of 
which  applicant  is  an  affiliated  person 
of  an  affiliated  person  solely  because  of 
an  investment  advisory  relationship 
with  another  series  of  that  investment 
company,  and  (2)  any  investment 
company  of  which  applicant  is  an 
affiliated  person  of  an  affiliated  person 
solely  because  of  an  investment 
advisory  relationship  with  another 
investment  company  under  common 
control  with  that  investment  company. 
FIUNQ  DATE:  The  application  was  filed 
on  March  12, 1993,  and  amended  on 
September  24, 1993. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  8, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  thie  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicant,  225  Fran^din  Street,  Boston. 
Massachusetts  02110. 
FOR  FURTHER  INFORMATION  CONTACT: 
Courtney  S.  Thornton,  Senior  Attorney, 
at  (202)  272-5287.  or  C.  David 
Messman,  Branch  Chief,  at  (202)  272- 
3018  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPlfMENTARY  INFORMATION:  The 
followring  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant,  a  Massachusetts  trust 
company,  serves  b^  investment  adviser 
to  certain  registered  investment 
companies  and  certain  portfolios  of 
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other  registered  investment  companies 
(collectively,  the  "Advised  Fimds").  As 
a  "bank"  within  the  definition  of 
section  202(a)(2)  of  the  Investment 
Advisers  Act  of  1940.  applicant  is 
exempt  from  registration  as  an 
investment  adviser. 

2.  Applicant  also  currently  serves  as 
the  custodian,  transfer  agent,  and/or 
administrator  to  certain  Advised  Funds, 
as  well  as  to  certain  investment 
companies  and  series  that  are  affiliated 
persons  of  the  Advised  Funds  but  for 
which  applicant  does  not  serve  as 
investment  adviser  (the  "Non-Advised 
Funds"). 

3.  The  Non-Advised  Funds  have  and 
will  retain  various  investment  advisers 
and  subadvisers  that  are  not  affiliated 
persons  of  applicant  to  render  advisory 
services  to  the  Non-Advised  Funds. 

4.  AppUcant  is  a  substantial 
participant  in  the  cash  equivalency 
markets.  In  the  case  of  the  Non-Advised 
Funds  for  which  applicant  serves  as 
custodian,  it  may  be  particularly  cost- 
effective  for  the  funds  to  engage  in 
certain  {Hincipal  transactions  with 
applicant,  such  as  investing  short-term 
cash  in  investment  products  managed 
by  applicant,  placing  such  cash  on 
deposit  with  applicant,  or  entering  into 
repurchase  agreements  with  applicant.  > 

Applicant's  Legal  Cooclusioos 

1.  Section  17(a)  of  the  Act,  in  relevant 
part,  makes  it  unlawful  for  an  affiliated 
person  of  a  registered  investment 
comptany,  or  any  affiliated  person  of 
such  a  person,  acting  as  principal,  to 
sell  securities  to,  or  purchase  securities 
fit>m,  euch  investment  company. 
Section  2(a)(3)  defines  "affiliated 
person"  of  another  person  to  include, 
among  other  things,  any  person  directly 
or  indirectly  controlling,  controlled  by. 
or  under  common  control  with  such 
other  person,  and.  if  such  other  person 
is  an  investment  company,  any 
investment  adviser  thereof. 

2.  Because  eadi  Non- Advised  Fund 
shares  the  same  sponsor,  directors, 
officers,  and/or  investment  adviser 
(other  than  applicant]  with  one  or  more 
Advised  Funds,  each  Non-Advised 
Fund  might  b«  deemed  to  be  under 
common  control  with  the  relevant 
Advised  Funds,  and,  as  a  result,  each 
Non-Advised  Fund  might  be  deemed  to 
be  an  affiliated  person  of  the  relevant 


<  Applicant  praviouiiy  ha*  mgaged  in 
transacUoiu  of  the  type  for  which  relief  is  sought 
in  the  application,  bal  ha*  discontinued  engaging 
in  such  transactions  during  the  pendency  of  this 
application.  Applicant  acknowledge*  that  the 
application  doae  not.  and  any  exatnptiTe  order 
issued  by  iha  S£C  will  not.  cover  transactions 
occurring  prior  to  tha  data  on  which  any  order  is 
issued. 


Advised  Funds.  While  applicant  does 
not  concede  that  all  Advised  Funds  and 
Non-Advised  Funds  having  the  same 
sponsor,  directors,  officers,  and/or 
investment  adivser  (other  than 
applicant)  are  under  common  control, 
the  existences  of  such  control 
relationship  is  assumed  solely  for 
purposes  of  this  application,  so  that 
each  Non-Advised  Fund  may  be  deemed 
to  be  an  affiliated  person  of  the  relevant 
Advised  Funds. 

3.  In  light  of  the  above,  applicant  may 
be  deemeid  to  be  an  affiliated  person  of 
an  affiliated  person  ("second-tier 
affiliate")  of  the  Non-Advised  Funds. 
Accordingly,  applicant  would  be 
prohibited  by  section  17(a)  from 
engaging  in  principal  transactions  with 
the  Non-Advised  Fxmds. 

4.  Section  17(b)  permits  the  SEC  to 
exempt  a  proposed  transaction  from  the 
provisions  of  section  17(a)  if  the  terms 
of  the  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  the  transaction  is  consistent 
with  the  policy  of  the  registered 
investment  company  concerned,  and  the 
transaction  is  consistent  with  the 
general  purposes  of  the  Act.  Section  6(c) 
authorizes  the  SEC  to  exempt  any  class 
of  transactions  from  any  provision  of  the 
Act  if  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act 

5.  Applicant  requests  an  order 
pursuant  to  sections  6(c)  and  17rb)  to 
exempt  principal  transactions  entered 
into  in  the  ordinary  course  of  business 
between  any  Non-Advised  Fund  and 
applicant  from  the  provisions  of  section 
17(a).  Specifically,  the  requested  order 
would  permit  applicant  to  engage  in 
principal  transactions  with  (a)  any 
series  of  an  investment  company  of 
which  applicant  is  an  affiliated  person 
of  an  affiliated  person  solely  because  of 
an  investment  advisory  relationship 
with  another  series  of  that  investment 
company,  and  (b)  any  investment 
company  of  which  applicant  is  an 
affiliated  person  of  an  affiliated  person 
solely  because  of  an  investment 
advisory  relationship  with  another 
investment  company  under  common 
control  with  that  investment  company. 

6.  Applicant  believes  that  the 
proposed  transactions  permitted  by  the 
requested  order,  if  granted,  will  meet 
the  standards  of  sections  6(c)  and  17(b). 
In  each  transaction  permitted  by  the 
requested  relief,  applicant  would  be 
dealing  with  an  investment  adviser  that, 
in  economic  reality,  is  a  competitor  of 


applicant.  Each  such  transaction, 
therefore,  would  be  the  product  of  arms- 
length  bargaining  between  competitors. 
Because  there  will  be  no  conflict  of 
interest  inherent  in  another  investment 
adviser's  decision  to  execute  on  behalf 
of  a  Non-Advised  Fund  a  portfolio 
transaction  with  applicant,  there  is  no 
danger  of  overreaching  on  the  part  of 
any  person  concerned  with  the 
transaction. 

7.  Applicant  also  argues  that,  because 
the  pecuniary  interests  of  the  other 
advisers  are  solely  and  directly  aligned 
with  those  of  the  relevant  Non- Advised 
Funds,  it  is  reasonable  to  conclude  that 
the  consideration  to  be  paid  or  received 
by  such  Non-Advised  Fimds  will  be 
reasonable  and  fair.  Moreover,  because 
the  transactions  will  be  approved  by  the 
other  investment  advisers  charged  with 
effecting  transactions  for  the  Non- 
Advised  Funds  in  accordance  with  the 
relevant  registration  statement  and 
policies  determined  by  the  relevant 
Trustees,  it  is  reasonable  to  conclude 
that  the  transactions  will  be  consistent 
with  the  policy  of  each  registered 
investment  comi>any  concerned,  as 
recited  in  its  registration  statement. 

8.  Finally,  applicant  believes  that 
permitting  the  transactions  for  which 
relief  is  requested  will  be  consistent 
with  the  general  purposes  of  the  Act. 
because  the  ability  to  engage  in  such 
transactions  increases  the  likelihood  of 
the  Non- Advised  Funds  achieving  best 
price  and  execution  in  their  principal 
transactions.  Accordingly,  applicants 
believe  that  it  is  appropriate  to  issue  an 
order  pursuant  to  sections  6(c)  and  17(b) 
granting  an  exemption  from  section 
17(a). 

For  the  SEC.  by  the  Divisioii  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
(PR  Doc.  93-25528  Filed  10-1&-93;  8:45  ami 
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SMALL  BUSINESS  AOMINtSTRATlON 

Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

action:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMARY:  Under  the  p>rovisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 
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I  )ATE:  Comments  should  be  submitted 
on  or  before  November  18. 1993.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
0MB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (S.F.  83). 
supporting  statement,  and  other 
documents  submitted  to  OM6  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer:  Cleo 

Verbillis,  Small  Business 

Administration,  409  3RD  Street  SW.. 

5th  Floor,  Washington.  DC  20416, 

Telephone:  (202)  205-6629 
pMB  Reviewer:  Gary  Waxman,  Office  of 

Information  and  Regulatory  Affairs. 

Office  of  Management  and  Budget. 

New  Executive  Office  Building. 

Washington.  DC  20503. 
itle:  Business  Loan  Reconsideration 

Request 
form  No.:  N/A 
requency:  On  Occasion 
J  )escription  of  Respondents:  Individuals 

seeking  a  reconsideration  of  a 

declined  business  loan 
Annual  Responses:  1.800 
Annual  Burden:  3.600. 

Dated;  October  13.  1993. 
Itleo  VerfoUlis. 

( 'hief.  Administrative  Information  Branch. 
(PR  Doc.  93-25590  Filed  10-18-93:  8:45  am) 

BtUJtMS  COOe  M2S-01-M 


Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

ACTION:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 
DATE:  Comments  should  be  submitted 
on  or  before  November  18, 1993.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (S.F.  83). 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 


FOR  FURTHER  INFOmiATION  CONTACT: 
Agency  Clearance  Officer:  Cleo 

Verbillis.  Small  Business 

Administration,  409  3RD  Street  SW.. 

5th  Floor,  Washington.  DC  20416, 

Telephone:  (202)  205-6629 
OMB  neviewer  Gary  Waxman.  Office  of 

Information  and  Regulatory  Affairs. 

onice  of  Management  and  Budget. 

New  Executive  Office  Building. 

WashingtcMi,  DC  20503. 
Title:  Secondary  Participation  Guaranty 

Agreement 
Form  No.:  SB  A  Form  1086 
FrequeiKry:  On  Occasion 
Description  of  Respondents:  SBA 

Participating  Lenders 
Responses:  8,300 
Annual  Burden:  31,125. 

Dated:  October  13. 1993. 
Geo  VerbiUis, 

Chief.  Administrative  Information  Branch. 
(FR  Doc.  93-25591  Filed  10-18-93:  8:45  ami 
BiLUMO  cooe  a02S-0My| 


Atlanta  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Atlanta  District 
Advisory  Council  will  hold  a  public 
meeting  from  8  a.m.  on  Thursday. 
November  4.  1993,  to  12  Noon  on 
Friday.  November  5, 1993,  at  the  Lake 
Lanier  Islands  Hilton  Resort,  Lake 
Lanier  Islands,  Georgia,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  birtber  information,  write  or  call 
Mr.  Wilfred  A.  Stone,  District  Director. 
U.S.  Small  Business  Administration, 
1720  Peachtree  Road  NW.,  6th  Floor. 
Atlanta,  Georgia  30309.  (404)  347-4749. 

Dated:  October  13. 1993. 
Dorothy  A.  Overai, 

Acting  Assistant  Administrator,  Office  of 

Advisory  Councils. 

IFR  Doc  93-25589  Filed  10-18-93;  8:45  am) 

BtLUNQ  COOE  W2S-»t-M 


Clarksburg  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Clarksburg  District 
Advisory  Council  will  hold  a  public 
meeting  at  1  p.m.  on  Monday, 
November  15, 1993,  at  The  Bavarian 
Inn,  Shepherdstown,  West  Virginia,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Mr.  Marvin  Shelton,  District  Director, 


U.S.  Small  Business  Administration, 
P.O.  Box  1608.  168  W.  Main  Street. 
Clarksburg,  WV  26302-1606.  (304)  623- 
5631. 

Dated:  October  13. 1993. 
Dorothy  A.  OveraL 

Acting  Assistant  Administrator.  Office  of 
Advisory  Councils. 

IFR  Doc.  93-25588  Filed  10-18-93:  8:45  am) 
BUJNG  COOE  aozs-n-M 


THRIFT  DEPOSITOR  PROTECTION 
OVERSIGHT  BOARD 

Regional  Advisory  Board  Meetir>gs  for 
Regions  1-6 

agency:  Thrift  Depositor  Protection 
Oversight  Board. 
ACTION:  Meetings  notice. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463), 
announcement  is  hereby  published  for 
the  Series  14  Regional  Advisory  Board 
meetings  for  Regions  1  through  6.  The 
meetings  are  open  to  the  public. 
DATES:  The  1993  meetings  are  scheduled 
as  follows: 

1.  November  2.  9  a.m.  to  12:30  p.m.. 

Houston.  Texas.  Region  4  Advisory 
Board. 

2.  November  9.  9  a.m.  to  12:30  p.m.. 

New  York,  N.Y.,  R^ion  1  Advisory 
Board. 

3.  November  16.  9  a.m.  to  12:30  p.m., 

Tucson,  Ariz.,  Region  5  Advisory 
Board. 

4.  November  30.  9  ajn.  to  12:30  p.m.. 

Los  Angeles.  Calif..  Region  6 
Advisory  Board. 

5.  December  2,  9  a.m.  to  12:30  p.m., 

Seattle.  Wash.,  Region  3  Advisory 
Board. 

6.  December  9,  9  a.m.  to  12:30  p.m., 

Miami,  Fla.,  Region  2  Advisory 

Board. 
ADDRESSES:  The  meetings  will  be  held  at 
the  following  locations: 

1.  Houston.  Texas — ^The  Westin  Calleria 

&  Westin  Oaks.  5060  West  Alabama. 

2.  New  York.  N.Y.— Marriott  East  Side. 

525  Lexingtcm  Avenue. 

3.  Tucson,  Ariz. — Tucson  East  Hilton. 

7600  East  Broadway. 

4.  Los  Angeles.  Calif. — Hyatt  Reger>cy 

Los  Angeles.  711  S.  Hope  Street. 

5.  Seattle.  Wash.— Seattle  Hilton.  Sixth 

and  University. 

6.  Miami,  Fla. — Hyatt  Regency  Miami, 

City  Center  at  Riverwalk.  400  SE 

Second  Avenue. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jill  Nevius,  Committee  Management 
Officer,  Thrift  Depositor  Protection 
Oversight  Board  1777  F  Street,  NW.. 
Washington.  DC  20232.  202/786-9675. 
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SUPPLEMENTARY  INFORMATION:  Section 
501(a)  of  the  Financial  Institutions 
Refoim.  Recovery,  and  Enforcement  Act 
of  1989,  Public  Uw  101-73, 103  Stat. 
183.  382-383.  directed  the  Oversight 
Board  to  establish  one  national  advisory 
board  and  six  regional  advisory  boards. 

Purpose:  The  Regional  Advisory 
Boards  provide  the  Resolution  Trust 
Corporation  (RTC)  with 
recommendations  on  the  policies  and 
programs  for  the  sale  of  RTC  owned  real 
property  assets. 

Agenda:  Topics  to  be  addressed  at  the 
six  meetings  will  include:  The  impact  of 
RTC  property  sales  on  local  real  estate 
markets;  an  update  on  RTC's  Small 
Investor  Program;  the  status  of  Treasury 
Secretary  Bentsen's  RTC  Management 
Reforms,  RTC's  affordable  housing 
disposition  programs  and  the  RTC's 
environmentally  significant  property 
disposition  programs.  bi  addition,  the 
Boards  will  review  the  effectiveness  of 
RTC's  outreach  efforts  for  its  real  estate 
asset  management  and  sales  program 
and  examine  the  effectiveness  of  its 
auction  programs.  The  Boards  will  hear 
from  the  vice  presidents  of  earJi  of 
RTC's  regional  offices  as  well  as  from 
witnesses  testifying  on  specific  agenda 
topics. 

Statements:  Interested  persons  may 
submit  to  an  Advisory  Board  written 
statements,  data,  information,  or  views 
on  the  issues  pending  before  the  board 
prior  to  or  at  the  meeting.  The  meetings 
will  include  a  public  forum  for  oral 
comments.  Oral  comments  will  be 
limited  to  approximately  five  minutes. 
Interested  persons  may  sign  up  for  the 
public  forum  at  the  meeting.  All 
meetings  are  open  to  the  pubhc.  Seating 
is  available  on  a  first  come  first  served 
basis. 

Dated:  October  14. 1993. 
JUlNevius. 

Committee  Management  Officer,  Office  of 
Advisory  Board  Affairs. 
IFR  Doc  93-25605  Filed  10-18-93,  8:45  am] 
aiUJNO  COOC  2223-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  Octot)er 
8,1993 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  previsions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  49162 

Date  filed:  October  4, 1993 

Parties:  Members  of  the  International 
Air  Transport  Association 


Subject:  Comp  Telex  024f— Portugal 

Local  Currency  Fare  Changes 
Proposed  Effective  Date:  November  1. 

1993 
Docket  Number:  49169 
Date  filed:  October  5, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC2  Reso/P  1470  dated 

September  24, 1993 
Expedited  Within  Europe— R-1  to  R- 

9 
TC2  Reso/P  1474  dated  September  24, 

1993 
Expedited  Within  Europe— R-1 0 
TC2  Reso/P  1475  dated  September  24. 

1993 
Expedited  Within  Europe— R-1 1  to 

R-1 3 
TC2  Reso^  1476  dated  September  24, 

1993 
ExpedKed  Within  Europe — R-14 
TC2^so/P  1477  dated  September  24, 

^3 
Expedited  Within  Europe— R-1 5  to 

R-20 
Proposed  Effective  Date:  Expedited 

[November  1,1993 

Dodket  Number:  49 1 70 
rWfi  filed:  October  5, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC2  Reso/P  1480  dated 

September  24, 1993 
Expedited  Within  Mideast— R-1  to  R- 

4 
Proposed  Effective  Date:  November  1, 

1993 
Docket  Number:  49171 
Date  filed:  October  5, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC2  Reso/P  1482  dated 

September  24, 1993 
Expedited  Europe-Mideast — R-1 3  to 

R-1 5 
Proposed  Effective  Date:  Oct.  31 /Nov. 

1,1993 
Docket  Number:  49172 
Date  filed:  October  5, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC2  Reso/P  1524  dated 

September  21, 1993 
Expedited  South  Atlantic-Europe/ 

Mideast 
R-1— 076w    R-2— 080c    R-1— 

087uu 
Proposed  Effective  Date:  October  15, 

1993 
Docket  Number:  49177 
Date  filed:  October  6. 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC\2  Reso/P  1525  dated 

September  21. 1993 
South  Atlantic-Europe/Mideast 

Expedited  Resos 


r-1— 0021c  r-2— 073e 

TC12  Reso/P  1526  dated  September 

21, 1993 
South  Atlantic-Africa  Expedited  Reso 
r-3— 002i 

Proposed  Effective  Date:  January  1, 
1994 
Docket  Number:  49178 
Date  filed:  October  6, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC2  Reso/P  1471  dated 

September  24, 1993 
Within  Europe  Expedited  Resos— r-1 
to  r-5  intended  effect:  December  1, 
1993 
TC2  Reso/P  1472  dated  September  24, 

1993 
Within  Europe  Expedited  Resos — r-6 
to  1^10  intended  effect:  January  1, 
1994 
TC2  Reso/P  1473  dated  September  24, 

1993 
Within  Europe  Expedited  Resos — r-11 
to  r-15  intended  effect:  March  25, 
1994 
Docket  Number:  49179 
Date  filed:  October  6, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Su6/ert.TCl2  Reso/P  1520  dated 

September  14, 1993 
Canada/Mexico-Europe  Expedited 

Reso 
r-1— 015  V 
TC12  Reso/P  1521  dated  September 

14, 1993 
Mexico-Europe  Expedited  Resos 
r_2— 002g    r-4— 074j     r-6— 085ff 
r-3 — Or        r-5— 074u 
Proposed  Effective  Date:  November  1 ,   . 
1993 
Docket  Number:  49180 
Date  filed:  October  6, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  PAC/Reso/380  dated 
September  13, 1993  Mail  Vote 
A086 — Reso  810  Russian  Federation 
Proposed  Effective  Date:  November  1 , 
1993. 
Phyllis  T.Kaylor. 

Chief,  Documentary  Services  Division. 
IFR  Doc.  93-25581  Filed  10-1&-93;  8:45  ami 

BtLUNG  CODE  4t10-t3-P 


Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Sut>part  Q  during  ttie  Weelt  Ended 
Octot)er8,1993 

The  following  applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation's 
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Procedural  Regulations  (See  14  Ct'k 
302.1701  et  seq).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 
Docket  Number:  49163 
Date  filed:  October  4. 1993 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  1, 1993 
Description:  Application  of  Cargo  Tres. 
S.A.,  pursuant  to  section  402  of  the 
Act  and  subpart  Q  of  the  Regulations, 
applies  for  a  Foreign  Air  Carrier 
Permit  to  engage  in  nonscheduled, 
including  charter,  foreign  air 
transportation  of  projjerty  and  mail 
between  points  in  Panama  and  (a) 
Miami,  Florida;  and  (b)  San  )uan, 
Puerto  Rico,  via  certain  optional 
intermediate  points.  All  such  flights 
wnll  originate  or  terminate  in  Panama. 
Docket  Number:  49166 
Date  filed:  October  4, 1993 
Due  Lkjte  for  /Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  1,  1993 
Defxription:  Application  of  Express  One 
International,  Inc.  pursuant  to  section 
401(d)(1)  of  the  Act  and  subpart  Q  of 
the  Regulations,  to  engage  in 
'  interstate  and  overseas  scheduled  air 
transportation  of  persons,  property 
and  mail. 
Docket  Number:  49167 
Date  filed:  October  4, 1993 
Due  Lkite  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  1, 1993 
Description:  Application  of  Express  One 
International,  Inc.,  pursuant  to  section 
401(d)(1)  of  the  Act  and  subpart  Q  of 
the  Regulations,  requests  authority  to 
engage  in  foreign  scheduled  air 
transportation  of  persons,  property 
and  mail:  Between  any  point  in  any 
State  in  the  United  States  and  the 
District  of  Columbia,  or  any  territory 
or  possession  of  the  United  States, 
and  any  other  point  in  any  State  of  the 
United  States  or  the  District  of 
Columbia,  or  any  territory  or 
possession  of  the  United  States,  or 
any  point  in  Canada,  Mexico,  Gulf  of 
Mexico  or  the  Caribbean  Sea,  Central 
or  South  America,  Australia, 
Indonesia,  Asia  as  far  west  as 
longitude  70  degrees  east  via  a 
transpacific  routing,  Greenland, 
Iceland,  the  Azores,  Europe,  Africa 
and  Asia  as  far  east  as  and  including 
India. 


Docket  Number.  49175 

Date  filed:  October  6, 1993 

£>ue  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  3,  1993 

Description:  Application  of  Horizon  Air 
Industries,  Inc.  d/b/a  Horizon  Air,  ^ 
pursuant  to  section  401  of  the  Act  and 
subpart  Q  of  the  Regulations,  applies 
for  a  certificate  of  public  convenience 
and  necessity  authorizing  service 
between  Spokane,  Washington  and 
Calgary,'Edmonton,  Alberta,  Canada. 

Docket  Number:  49181 

Date  filed:  October  7, 1993 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  4, 1993 

Description:  Application  of  Sportsflight 
Airways,  Inc.,  pursuant  to  section  401 
of  the  Act  and  subpart  Q  of  the 
Regulations,  requests  a  certificate  of 
public  convenience  and  necessity 
authorizing  it  to  engage  in  interstate 
and  overseas  charter  air  transportation 
of  persons,  property  and  mail. 

Docket  Number:  49183 

Date  filed:  October  8, 1993 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  5, 1993 

Description:  Application  of  American 
Airhnes,  Inc.,  pursuant  to  section  401 
of  the  Act  and  subpart  Q  of  the 
Regulations,  applies  for  renewal  of  its 
certificate  for  Route  325,  authorizing 
scheduled  foreign  air  transportation  of 
persons,  property,  and  mail  between 
the  terminal  points  Houston  and 
Dallas/Ft.  Worth,  Texas,  and  the 
terminal  points  Toronto,  Ontario,  and 
Montreal,  Quebec,  Canada. 

Phyllis  T.Kayktr. 

Chief,  Documentary  Services  Division. 

IFR  Doc.  93-25582  Filed  10-18-93;  8:45  ami 

BtLUNC  COOC  4910-n-P 


Coast  Guard 
[CGD  83-067] 

Navigation  Safety  Advisory  Council 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Navigation  Safety 
Advisory  Council  will  meet  at  the  Old 
Colony  Inn,  625  First  Street,  Alexandria, 
VA  on  Sunday  through  Tuesday. 
November  14-16, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Margie  G.  Hegy,  Executive  Director. 
Navigation  Safety  Advisory  Council. 
U.S.  Coast  Guard  (G-NSR-3).  2100 
Second  Street.  SW.  Washington.  DC 
20593-0001.  Telephone  (202)  267-0415. 
SUPPt-EMENTART  MFORMATION: 
Committees  will  meet  an  Sunday, 


November  14  from  9  ajn.  to  noon  and 
2  p.m.  to  5  pjn.  Committee  meetings 
may  be  held  on  Sunday  evening  if 
additional  time  is  needed.  The 
discussions  will  include  the  following 
topics: 

a.  Navigation  Rules: 

1.  Legislative  and  regulatory 
initiatives. 

2.  Casualty  Review. 

b.  Navigation  Equipment:  Update  on 

status  of  Electronic  Chart  Display 
(ECDIS). 

c.  Human  Factors  in  Navigation  Safety: 

Bridge  Resource  Management. 

d.  Vessel  Routing  and  VTS:  Mandatory 

ship  reporting  and  traffic  separation 

schemes. 
The  Council  will  convene  in  plenary 
session  on  Monday.  November  15  at  8 
a.m.  to  5  p  jn.  and  reconvene  on 
Tuesday,  November  16  at  8  a.m.  to  12 
noon  to  hear  Committee  status  reports 
and  any  matters  properly  brought  before 
the  Council. 

The  meeting  is  open  to  the  public. 
Persons  wishing  to  make  oral  statements 
should  notify  the  Executive  Director  no 
later  than  Thursday.  November  11, 
1993.  Any  person  may  present  a  written 
statement  to  the  Council  at  any  time  ' 
without  advance  notice. 
W.J.  Ecker, 

Rear  Admiral,  U.S.  Coast  Guard.  Chief.  Office 
of  Navigation  Safety  and  Watenvay  Services. 
[PR  Doc  93-25653  Filed  10-18-93:  8:45  ami 

BtLUNO  COOC  4*t»-14-M 


Federal  Aviation  Administration 

Proposed  Advisory  Circular— Damage- 
Tolerance  and  Fatigue  Evaluation  of 
Structure 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  advisory 
circular  and  request  for  comments. 

SUMMARY:  This  notice  requests 
comments  on  a  proposed  revision  to 
Advisory  Qrcular  (AC)  25.571-lA. 
Damage-Tolerance  and  Fatigue 
Evaluation  of  Structure.  The  propK)sed 
revision  consists  of  additional  guidance 
for  demonstrating  compliance  with  the 
requirements  being  proposed  in  a 
separate  notice  pertaining  to  fatigue 
requirements  for  damage  tolerant 
structure  on  transport  category 
airplanes.  This  notice  provides 
interested  persons  an  opp>ortumty  to 
present  their  views  on  the  proposed 
revision  to  the  AC 

DATES:  Comments  must  be  received  on 
or  before  January  14, 1994. 
ADOnBSSeS:  Send  all  comments  aa  the 
proposed  AC  to:  Federal  Aviation 


; 
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Administration,  Attn:  Patricia  Siegrist, 
FAA,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service, 
Regulations  Branch,  ANM-114. 1601 
Lind  Avenue  SW..  Renton,  WA  98055- 
4056.  Comments  may  be  inspected  at 
the  above  address  between  7:30  a.m. 
and  4  p.m.  weekdays,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Siegrist,  Regulations  Branch, 
ANM-114,  at  the  above  address, 
telephone  (206)  227-2126. 

8UPf>I.EMENTARY  INFORMATION: 

Comments  Invited 

A  copy  of  the  proposed  AC  may  be 
obtained  by  contacting  the  person 
named  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  Interested 
persons  are  invited  to  comment  on  the 
proposed  AC  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Commenters  must  identify  the 
AC  by  title  and  submit  comments  in 
duplicate  to  the  address  specified  above. 
All  communications  received  on  or 
before  the  closing  date  for  comments 
will  be  considered  by  the  Transport 
Airplane  Directorate  before  issuing  the 
final  AC 

Discussion 

Multiple  site  damage  (MSD)  continues 
to  be  a  problem  in  conventional  metal 
structure.  For  this  reason,  the  FAA  is 
proposing,  by  separate  notice  (Notice 
93-9,  58  FR  38642,  July  19, 1993),  to 
amend  the  fatigue  requirements  for 
damage-tolerant  structure  on  transport 
category  airplanes  to  require  full-scale 
fatigue  testing  and  inspection  thresholds 
based  on  cradc  growth  from  likely  initial 
manufacturing  defects  in  the  structure. 
To  provide  guidance  for  demonstrating 
compliance  with  the  requirements  being 
proposed  in  that  notice,  the  FAA  also 
proposes  to  revise  AC  25.571-lA.  The 
proposed  revision  consists  of  additional 
guidance  for  (1)  demonstrating 
compliance  with  the  full-scale  fatigue 
test  requirement,  and  (2)  establishing 
inspection  thresholds  for  initial 
inspections  for  fatigue  damage. 

Other  minor  changes  are  also 
proposed,  including  definitions  of  terms 
used  in  the  AC  The  design  service  goal, 
for  instance,  has  been  defined  as  "The 
period  of  time  (in  flight  cycles/hours), 
estabhshed  at  design  andVor 
certification,  during  which  the  principal 
structure  will  be  reasonably  free  bom 
significant  cracking." 

Issuance  of  the  revision  to  AC  25.571- 
lA  is  contingent  on  final  adoption  of  the 
proposed  changes  to  part  25. 


Issued  in  Renton.  Washington,  on  October 
7. 1993. 
Ronald  Wopur, 

Manager,  Transport  Airplane  Directorate, 

Aircraft  Certification  Sennce. 

[FR  Doc  93-25635  Filed  10-18-93,  8:45  ami 

BILUNa  OOOff  4*ie-1*-M 


RTCA.  Inc^  Seventh  Meeting,  Special 
Committee  176;  Airborne  Loran-C  Area 
Navigation  Equipment  Notice  of 
Meeting 

Piirsuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C,  Appendix  I),  notice 
is  hereby  given  for  Special  Committee 
176  meeting  to  be  held  November  8-9, 
1993.  starting  at  9  a.m.  at  the  RTCA 
Conference  Room,  1140  Cormecticut 
Avenue,  NW.,  suite  1020,  Washington, 
DC  20036. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  remarks;  (2) 
Approval  of  the  siunmary  of  the  sixth 
meeting;  (3)  Review  Draft  Change  No.  1 
to  RTCA/DO-194;  (4)  Assignment  of 
tasks;  (5)  Other  business;  (6)  Date  and 
place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  suite  1020.  Washington,  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC  on  October  12, 
1993. 

Joyce  J.  GiUen, 
Designated  Officer. 

[FR  Doc  93-25633  Filed  10-18-93;  8:45  am] 
WUMO  COOC  4t1»-19-M 


RTCA,  Inc.;  Special  Committee  177, 
Test  Criteria  and  Guidance  Relative  to 
Portable  Electronic  Devices  Carried  On 
Board  Aircraft;  lAeeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  appendix  I),  notice 
is  hereby  given  for  Special  Committee 
177  meeting  to  be  held  November  30- 
December  1. 1993,  starting  at  9  a.m.  at 
the  Electronic  Industries  Association, 
2GC01  Pennsylvania  Avenue  NW., 
Washington,  DC  20006. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  remarks;  (2) 
Approval  of  the  summary  of  the  sixth 
meeting;  (3)  Presentations  of 
subcommittees:  (a)  Testing  methods  and 


criteria  (b)  FED  testing  (c)  In-aircraft 
testing  (d)  Reporting  Procedures;  (4) 
New  business;  (5)  Discussion  of  test 
plans;  (6)  Task  assignments;  (7)  Other 
business;  (8)  Date  and  place  of  next 
meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW..  suite  1020,  Washington,  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington.  DC  on  October  12. 
1993. 

Joyce  J.  Gillen, 
Designated  Officer. 
[FR  Doc.  93-25631  Filed  10-18-«3;  8:45  ami 

BILUNO  COOC  4«1»-13-M 


RTCA,  Inc.;  Special  Committee  171, 
Airtx>me  MLS  Navigation  Equipment; 
Meeting 

P\irsuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  appendix  I),  notice 
is  hereby  given  for  Special  Committee 
171  meeting  to  be  held  October  13-15, 
1993,  starting  at  9:30  a.m.,  in  the  RTCA 
Conference  Room  at  1140  Connecticut 
Avenue,  SW.,  suite  1020,  Washington, 
DC  20036. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  remarks;  (2) 
Approval  of  the  simimary  of  the  seventh 
meeting;  (3)  Working  Group  Reports: 
Technical  Working  Group  (WG-2);  (4) 
Review  EUROCAE  WG-43/lndustry 
Activities;  (5)  Review  the  third  draft;  (6) 
Other  business;  (7)  Date  and  place  of 
next  meeting. 

Note:  The  committee  intends  this  meeting 
to  be  the  final  meeting  and  requests  a 
complete  review  of  the  draft  document. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW..  suite  1020,  Washington,  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 


i  Issued  in  Washington,  DC,  on  October  S, 

ti»93. 

oyce  ).  Gillen, 
Designated  Officer. 
(FR  Doc.  93-25632  Filed  lO-lft-93;  8:45  am] 

BILUNO  COOe  M10-13-M 


Intent  To  Rule  on  Application  To 
Impose  and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at  the 
Long  Beach  Municipal  Airport.  Long 
Beach,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
AcnOM:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  as  well  as 
impose  only  the  revenue  from  a  PFC  at 
the  Long  Beach  Airport,  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Public  Law  101-508)  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  November  18, 1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division, 
Standards  Section,  AWP-621,  P.O.  Box 
92007,  WWPC,  Los  Angeles,  CA  90009. 
or  15000  Aviation  Blvd.,  Hawrthorne,  CA 
90261. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Chris 
Kunze,  Manager,  Airport  Bureau,  Gty  of 
Long  Beach,  at  the  following  address: 
Long  Beach  Airport.  City  of  Long  Beach. 
4100  Donald  Douglas  Dr.,  Long  Beach, 
CA  90808 

I  Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of  Long 
Beach  under  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  P.  Milligan,  Supervisor, 
Standards  Section,  AWP-621,  Federal 
Aviation  Admin.,  P.O.  Box  92007, 
WWPC,  Los  Angeles,  CA  90009,  or 
15000  Aviation  Blvd..  Hawthorne,  CA 
90261.  (310)  297-1029. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPt^MENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  as  well  as  to  impose  only  the 
revenue  from  a  PFC  at  the  Long  Beach 
Airport  under  the  provisions  of  the 


Aviation  Safety  and  Capacity  ExpAision 
Act  of  1990  (title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

On  September  29. 1993.  the  FAA 
determined  that  the  application  to 
impose  and  use  and  impose  only  the 
revenue  from  a  PFC  submitted  by  the 
City  of  Long  Beach  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
December  29, 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  March  1. 

1994 
Proposed  charge  expiration  date:  April 

30, 1998 
Tofa7  estimated  PFC  revenue: 

$3,800,000.00 
Brief  description  of  proposed  project(s): 

Impose  and  Use:  Improve  airfield 
lighting  for  RW  7R/25L  and  TW  F; 
Construct  perimeter  service  road  around 
RW  25L  safety  area;  Compile  airport 
pavement  management  system; 
Reconstruct  TW  F:  Rehabilitate  RW  7R/ 
25L:  Rehabilitate  and  construct  porous 
friction  course.  RW  7L/25R;  Improve 
lighting  and  signage.  RW  7L/25R;  Install 
guidance  signs  per  FAR  part  139; 
RehabiUtate  TWs  Jl.J2,L5;  Improve 
safety  areas  RW's  30/12,  7R/25L  and 
TW's  C,L.G  and  K;  Construct  earth  berm 
erosion  control;  Reconstruct  TW  A: 
Slurry  seal  TW's  CJD,G,K  and  L: 
Improve  shoulders  TW's  D  and  K; 
Install  back-up  engine  generator; 
Rehabilitate  airfield  pavements 
including  TW's  A.B.D,G,  and  service 
road  to  Parcel  J:  Construct  GA  tie-dov\rn 
faciUty,  Parcel  "O";  Widen  portions  of 
p>erimeter  service  road;  Construct  two 
mid-field  run-up  pads;  Procure  ARFF 
vehicle;  Improve  security  fences  and 
gates;  Install  security  access  control; 
Rehabilitate  portions  of  terminal 
building;  Improve  airport  access  roads; 
Install  noise  monitoring  system. 

Impose  Only:  Reconstruct  terminal 
apron.  TW  J  and  widen  portions  of 
perimeter  service  road;  Construct  ARFF 
training  facility;  Improve  handicapped 
facilities. 
Class  or  classes  of  air  carriers  which  the 

public  agency  has  requested  not  be 

required  to  collect  PFCs:  Air  Taxi/ 

Commercial  Operators  and  On- 

Demand  Charter  Operators. 

Any  person  may  inspect  the 
appUcation  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 


regional  Airports  Division  office  located 
at: 

Federal  Aviation  Administration, 
Western-Pacific  Region,  Airports 
Division,  room  3024. 15000  Aviation 
Blvd..  Hawthorne,  California  90261. 
In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  City  of  Long 
Bieach. 

Issued  in  Hawthorne,  Caiifomia  on 
September  29. 1993. 
Ellsworth  L.  Chan. 

Acting  Manager,  Airports  Division,  Western 
Pacific  Region. 
(PR  Doc.  93-25630  Filed  10-1&-93:  8:45  ami 
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Intent  To  Rule  on  Application  To 
Impose  a  Passenger  Facility  Charge  at 
the  Palm  Beach  Intemationai  Airport, 
et  al. 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
appUcation. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  passenger 
facility  charge  (PFC)  at  the  Palm  Beach 
Intemationai  Airport.  West  Pabn  Beadi. 
Florida,  and  to  use  the  revenue  from  a 
PFC  at  the  Palm  Beach  Intemationai 
Airport.  West  Palm  Beach,  Florida  and 
at  the  North  County  General  Aviation 
Airport,  Jupiter,  Florida,  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
LX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  November  18. 1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  Airports  District 
Office.  9677  Tradeport  Drive,  suite  130, 
Orlando,  Florida  32827-5397. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Jerry  L. 
Allen,  Director  of  Airports  Planning  and 
Development  of  the  Palm  Beach  Country 
Department  of  Airports,  at  the  following 
address:  Palm  Beach  Intemationai 
Airport.  Building  846,  West  Palm  Beach, 
Florida  33406-1491. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Palm  Beach 
Coimty  Department  of  Airports  under 
§158.23  of  part  158. 
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FOR  rURTNEII  MFOMMTKM  CONTACT:  Mrs. 
Ilia  A.  Quinones,  Airports  Plans  and 
Programs  f'anager,  FAA,  Orlando 
Airports  District  Office,  9677  Tradeport 
Drive,  suite  130.  Orlando,  Florida 
32827-5397.  telephone  (407)  648-6583. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPI.B«B(TAIIT  mronumCH:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PPC  at  Pabn  Beach  International 
Airport  and  use  the  revenue  from  a  PFC 
at  Palm  Beach  International  Airport  and 
at  North  County  General  Aviation 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  DC  of  the  Onmibus 
Budget  Reconciliation  Act  of  1990) 
(Pubhc  Law  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

On  October  6, 1993.  the  FAA 
determined  that  the  application  to 
impose  a  PFC  at  Palm  Beach 
Intematioi.jl  Airport  and  use  revenue 
from  a  PFC  at  Pabn  Beach  bitemational 
Airport  and  at  North  County  General 
Aviation  Airport,  submitted  by  the  Palm 
Beach  County  Department  of  Airports 
was  substantially  complete  within  the 
requirements  of  %  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  January  26. 1994. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  April 
1.1994. 

Proposed  charge  expiration  date: 
March  31, 1999. 

Total  estimated  rtet  PFC  revenue: 
$38,804,838. 

Brief  description  of  proposed  projects: 

At  Pahn  Beach  International  Airport: 

Impose  and  Use  Pro)ects: 

•  Const  r<ct  North  Federal  Inspection 
Station  Faalities. 

•  Acquire  24.5  Acres  of  Land — 
Runway  13/31  Runway  Protection  Zone. 

•  Construct  Miscellaneous  Taxiways 
and  Holdpads. 

•  Install  Security  Access  System  to 
Meet  Part  107.14. 

•  Construct  Inner  Perimeter  Road — 
West  Extension. 

Impose  Only  Pro)ects: 

•  Acquire  Land  Approved  in  Part  150 
Noise  Compatibility  Plan. 

•  Extend  and  overlay  Runway  13/31. 

•  Construct  West  Enplane  Roadway 
with  Canopy. 

•  Replace  ARFF  Vehicles. 

•  Extend  tamer  Pvimeter  Road — West 
Phase  3. 

•  Construct  1-95  Connector  to  Palm 
Beach  International  Airport 


•  Constrrict  East  Enplane  Roadway 
and  Deplane  Extension. 

•  Update  Part  150  Noise 
Compatibility  Study. 

At  North  County  General  Aviation 
Airport: 
Impose  and  Use  Project: 

•  North  County  Construction  Package 
A  (Entrance  Road,  Primary  and 
Secondary  Runways  and  Taxiways,  and 
Environmental  Mitigation). 

Impxise  Only  Project: 

•  taistall  Instrument  Landing  System 
(ILS)  and  Very  High  Frequency 
Omnidirectional  Radio  Range  Station 
(VOR)  at  North  County  General  Aviation 
Airport. 

Class  or  classes  of  air  carriers  .which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi  and 
Commercial  Operators  filing  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOH  FtWTHER 
MfOraMTKSN  COMTACT". 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  gennane  to  the 
application  in  (>erson  at  the  Palm  Beach 
County  Department  of  Airports,  Palm 
Beach  International  Airport,  West  Palm 
Beach.  Florida. 

issued  in  Atlanta.  Georgia  on  October  7, 
1993. 

Trey  R.  Boder, 

PFC  Prograia  Manager,  Southern  Region. 
(FR  Doc  93-25368  Filed  l»-18-«3;  8:45  ami 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

Raaaarcli  arwJ  Special  Proyams 
Administration 

DEPARTMENT  OF  THE  MTERIOR 

Minerals  ManageoMnt  Servica 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[CQOt3-«t2I 

National  Praparedness  for  Responsa 
Exarcisa  Program  (PREP) 

AGENCIES:  Coast  Guard.  DOT;  Research 
and  Special  Programs  Administration. 
DOT;  Minerals  Management  Service, 
DOI;  Environmental  Protection  Agency. 
ACTtON:  Notice  of  availability. 

SUMMARY:  The  Coast  Guard,  the 
Environmental  Protection  Agency,  the 
Research  and  Special  Programs 
Adrainistratian  and  the  Minerals 


Management  Service  jointly  developed 
the  National  Preparedness  for  Response 
Exercise  Program  (PREP)  to  provide 
guidelines  for  compliance  with  the  Oil 
Pollution  Act  of  1990  pollution 
response  exercise  requirements.  The 
PREP  guidelines  outline  the 
applicability,  type,  frequency,  and 
objectives  of  this  required  exercises  and 
will  aid  industry  in  meeting  the 
requirements  of  the  Federal  regulations 
regarding  pollution  response  exercises. 
This  notice  announces  the  availability 
of  the  draft  PREP  guidelines  and  solicits 
comments  on  them. 
DATES:  Comments  should  be  submitted 
by  November  30, 1993. 
ADDRESSES:  Written  comments  should 
be  submitted  to  COMMANDANT  (G- 
MEP-4).  room  2100.  U.S.  Coast  Guard 
Headquarters.  2100  Second  Street.  SW.. 
Washington,  DC  2059S-O001,  ATTN: 
LCDR  Rbae  GiactNna. 

Copies  of  the  PREP  guidelines  are 
available  for  inspection  at  the  above 
address  or  may  be  obtained  by 
contacting  Petty  Officer  Daniel  Caras  at 
(202)  267-6570  or  taxing  a  request  at 
(202)  267-4085/4065. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Rhae  Giacoma.  Office  of  Marine 
Safety.  Security  and  Environmental 
Protection  (G-MEP-4).  (202)  267-2616; 
Ms.  Stacey  Gerard,  Research  and  Special 
Programs  Administration,  (202)  366- 
6855;  Ms.  Bobbie  Lively-Diebold, 
Environmental  Protection  Agency,  (703) 
356-8774;  Mr.  Larry  Ake,  Minerals 
Management  Service.  (703)  787-1567. 

SUPPI.EMENTARY  INFORMATION: 

Request  for  Comments 

Copies  of  the  PREP  guidance 
document  are  available  as  described 
under  "ADDRESSES."  The  four  Federal 
agencies  encourage  interested  persons  to 
comment  on  the  document.  The 
agencies  may  revise  the  document  in 
view  of  the  comments.  If  revisions  are 
warranted,  availability  of  the  revised 
document  will  be  announced  by  a  later 
notice  in  the  Federal  Register. 

Backgroiud  iBfbnnation 

In  accordance  with  the  requirements 
of  section  311  of  the  Qean  Water  Act 
(33  U.S.C  1321)  (the  Act),  as  amended 
by  the  Oil  Pollution  Act  of  1990  (Pub. 
L  101-380),  Area  Committees 
comprised  of  Federal.  State  and  local 
govenmient  representatives  have  been 
established  throughout  the  country  and 
are  in  the  process  of  developing  Area 
Contingency  Plans  for  response  to  oil 
and  hazardous  substance  spills  within 
their  area  of  responsibility.  Section 
311(jK5)(cMiv)  reqtiires  resportsible 
parties  to  submit  spill  response  plans 
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that  include  provisions  for  periodic 
unannounced  drills  and  equipment 
testing.  Section  311(j)(7),  as 
implemented  by  Executive  Order  12777, 
provides  further  for  the  Coast  Guard  (in 
the  case  of  the  coastal  zone)  and  the 
Environmental  Protection  Agency  (in 
the  inland  zone)  to  conduct  periodic 
drills  of  removal  activity,  which  may 
include  participation  by  the  owners  of 
vessels  and  facilities  in  the  area,  to 
assess  the  effectiveness  of  the  plans. 

Also,  in  accordance  with  section 
311{j)  of  the  Act,  the  Coast  Guard  issued 
regulations  on  February  5, 1993  (58  PR 
7330,  7376),  requiring  owners  or 
pperators  of  certain  vessels  and  marine 
transportation-related  facilities  to 
submit  response  plans  to  the  Coast 
Guard  for  approval.  The  purpose  of  the 
response  plans  is  to  enhance  private 
sector  planning  and  response 
capabilities  to  minimize  the 
environmental  impacts  of  spilled  oil. 
The  response  plans  must  identify  a 
plaimed  exercise  program.  The  program 
must  include  announced  and 
unannoimced  exercises  conducted  by 
the  owner  or  operator  of  certain 
facilities  and  vessels  as  necessary  to 
ensure  that  a  response  plan  will 
function  in  the  event  of  an  oil  discharge 
emergency.  (33  CFR  154.1055,  155.1060; 
58  FR  7363.  7438). 

The  Environmental  Protection  Agency 
issued  a  notice  of  proposed  rulemaking 
on  February  17, 1993,  for  revisions  to  40 
CFR  part  112  (58  FR  34164)  Oil 
Pollution  Prevention  Regulation,  which 
would  include  requirements  for 
response  exercises  to  test  the 
eR^ectiveness  of  non-transportation- 
related  onshore  facility  response  plans 
for  response  to  oil  spills.  The  Research 
and  Special  Programs  Administration 
Onice  of  Pipeline  Safety  published  an 
interim  final  rule  for  response  plans  for 
onshore  transportation-related  oil 
pipelines  on  January  5, 1993,  which 
specified  requirements  for  exercises  to 
ensure  response  plans  were  adequate  for 
oil  discharges  from  pipelines  (49  CFR 
part  194;  58  FR  244).  The  Minerals 
Management  Service  issued  an  interim 
final  rule  on  February  8, 1993  (30  CFR 
part  254;  58  FR  7489),  requiring  that 
owners  or  operators  of  offshore 
platforms  and  other  offshore  facilities 
submit  spill  response  plans  including, 
among  other  things,  provisions  for 
response  drills  and  for  inspecting, 
testing  and  maintaining  response 
equipment. 

In  addition  to  the  Federal  mandates, 
there  are  also  State  requirements  for 
exercises.  To  facilitate  the  coordination 
of  required  exercises,  the  Coast  Guard, 
the  Environmental  Protection  Agency, 
the  Research  and  Special  Programs 


Administration,  the  Minerals 
Management  Service  and  a  niunber  of 
the  States  jointly  conducted  a  series  of 
four  workshops,  announced  through 
earlier  notices  in  the  Federal  Register, 
to  solicit  comments  fit}m  the  public  and 
to  discuss  the  exercise  requirements  and 
a  method  to  develop  an  eiBcient,  cost 
effective  approach  for  compliance.  The 
workshops  addressed  such  issues  as 
exercise  fi«quency,  objectives, 
certification,  cost,  credit,  and 
scheduling.  Through  discussions  held, 
consensus  was  achieved  on  the  issues 
and  the  PREP  guidelines  were 
developed.  Although  the  PREP 
guidelines  are  not  regulations  and 
compliance  with  the  guidelines  is  not 
mandatory,  following  the  guidelines 
will  aid  industry  in  meeting  the  Federal 
requirements  for  pollution  response 
exercises. 

Dated:  October  8, 1093. 

a£*  Hptin, 

Rear  Admiral.  U.S.  Coast  Guard;  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

Thomas  Gemhofier, 

Associate  Director  for  Offshore  Minerals 

Management 

George  Tenlejr, 

Associate  Administrator  for  Pipeline  Safety. 

RkJurd  J.  Guimond, 

Acting  Assistant  Administrator  for  Solid 

Waste  and  Emergency  Response. 

(FR  Doc  93-25665  Filed  lO-lS-93;  S:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revanue  Service 

Privacy  Act  of  1074;  Computer 
Matching  Progrwns 

agency:  Internal  Revenue  Service, 
Treasury  Department. 
ACTION  Proposed  notice. 

SUMMARY:  Pursuant  to  S  USC  552a.  the 
Privacy  Act  of  1974,  as  amended,  and 
the  Office  of  Management  and  Budget 
(OMB)  Guidelines  on  the  Conduct  of 
Matching  Programs,  notice  is  hereby 
given  of  the  conduct  of  an  Internal 
Revenue  Service  (IRS)  program  of 
computer  matches. 
EFFECTIVE  DATE:  This  notice  will  be 
effective  on  November  18, 1993.  imless 
comments  dictate  otherwise. 
ADDRESS:  Comments  or  inquiries  may  be 
mailed  to  Chief  Inspector,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT:  A. 
Michael  Stevens.  Internal  Auditor, 
Strategic  Issues  Section,  Office  of 


Planning  and  Management,  Office  of 
Assistant  Chief  Inspector  (Internal 
Audit),  Internal  Revenue  Service,  (202) 
622-6002. 

SUPPLEMENTARY  INFORMATION:  IRS 
management  is  responsible  for 
discouraging  the  perpetration  of 
irregular  or  illegal  acts  and  limiting  any 
exposure  if  an  integrity  breach  occurs. 
To  accomplish  its  mission,  the 
Inspection  Service  assists  management 
in  achieving  this  objective  by  enhancing 
its  conventional  audit  and  investigative 
activities  with  a  program  designed  to 
deter  and  detect  such  acts  and  to  search 
for  indicators  of  fraud  sufficient  to 
warrant  investigation. 

The  Inspection  Service's  Integrity 
Program  includes  Integrity  Projects, 
Integrity  Tests,  and  national  or  other 
projects,  including  joint  Internal  Audit/ 
Internal  Security  activities,  designed  to 
detect  indicators  of  bzxid  and  which 
focus  specifically  on  the  deterrence  and 
detection  of  integrity  breaches. 

Integrity  Projects  are  reviews  or 
probes  of  specific  high  risk  areas  or 
transactions  by  the  Inspection  Service  to 
detect  material  fi^ud  and  to  assess  the 
extent  of  integrity  breaches  that  may 
have  occurred. 

Integrity  Tests  are  in-depth  reviews  of 
the  hi^  risk  features  of  auditable  areas 
conducted  as  a  part  of  National. 
Regional,  or  Single  Office  Audits. 
Integrity  tests  are  designed  to  be  of 
sufficient  scope  to  detect  the  presence  of 
material  fraud. 

One  of  the  five  IRS  organizational 
strategies  is  to  ensure  public  confidence 
in  the  integrity  of  the  IRS  by  a 
dedication  to  the  highest  ethical 
standards.  One  of  the  ways  that  the 
Inspection  Service  supports  this 
objective  is  to  provide  IRS  management 
an  assessment  of  the  organization's 
ethical  environment  through  the 
Inspection  Service  Integrity  Program. 

Computer  matching  is  the  most 
feasible  method  of  performing 
comprehensive  analysis  of  employee, 
taxpayer,  and  tax  administration  data 
because  of  the  large  number  of 
employees  (seasonally  varying  to  over 
110.000).  the  geographic  dispersion 
(nationwide)  of  IRS  offices  and 
employees,  and  the  tremendous  volume 
of  computerized  data  that  is  available 
for  analysis. 

This  program  of  computer  matches 
may  be  conducted  in  part  or  in  its 
entirety  by  any  or  all  of  the  Inspection 
Service's  offices. 

Name  of  Source  Agency 

Internal  Revenue  Service. 
Name  of  Recipient  Agency 
Internal  Revenue  Service. 
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Beginning  and  Completion  Dates 

This  program  of  computer  matches 
will  commence  not  earlier  than  the 
fortieth  day  after  notices  are  provided  to 
the  Congress  and  OMB  unless 
comments  dictate  otherwise.  The 
program  of  computer  matches  will 
conclude  at  the  end  of  the  eighteenth 
mcHith  after  the  beginning  date. 

Purpose 

The  purpose  of  this  program  of 
computer  matches  is  to  detect  and  deter 
fraud,  waste,  and  abuse  in  IRS  programs 
and  operations  by  identifying 
employees  who  are  violating  laws,  rules, 
or  regulations  related  to  the 
performance  of  their  duties. 

Authority 

The  Office  of  Chief  Inspects  was 
established  and  provided  the  authraity 
to  perform  character  and  conduct 
investigations  of  IRS  employees 
pursuant  to  31  USC  321(b):  sections 
7B01(a),  7802,  and  7803  of  the  bitemal 
Revenue  Code  of  1986;  20  USC  7804 
and  Reorganization  Plan  Numbered  1  of 
1952. 

Commissioner's  recvganization  Order 
#Hd(>-l  (July  29. 1952).  IR-Mimeograph 
Niunbo-  236  (December  7, 1953).  and 
the  current  provisions  of  the  Internal 
Revenue  Manual  (IRM)  give  authority  to 
conduct  personnel  investigations  to  the 
Chief  Inspector. 

Internal  Revenue  Manual  1161 
charges  the  Chief  Inspector  with 
carrying  out  a  program  for  assisting 
management  to  maintain  the  highest 
standards  c.  honesty  and  integrity 
among  its  employees. 

The  United  States  General  Accoimting 
Office  field  work  standards  for  both 
performance  and  financial  audits 
require  auditors  to  design  an  audit  to 
provide  reasonable  assurance  of 
detecting  abuse  of  illegal  acts  that  could 
significantly  affect  the  financial 
statements,  audit  objectives,  or  audit 
resuhs. 

Categories  of  ladividuak  Corered 

Current  and  fomiw  employees  of  the 
KS. 

Categwies  of  Racords  Covered 

Included  in  this  program  of  computer 
matches  is  information  on  IRS 
employees. 

1.  Personnel  and  payroll  actions  sikI 
determinations  on  current  aiul  former 
employees  of  the  IRS.  (General 
Personnel  and  Payroll  Records 
(Treasury /IRS  36.003).) 

2.  Information  on  travel  and  moving 
expenses  incurred  by  IRS  employees  in 
conjunction  with  official  business. 


(Travel  Expense  Records  (Treasury /IRS 
32.001)). 

Information  other  than  that 
specifically  on  IRS  employees  will  be 
used  to  detennine  the  actions  or  the 
effect  of  actions  of  employees  or  to 
corroborate  declarations  or  statements 
by  employees. 

1.  Specific  computer  inquiries  and 
entries  to  IRS  information  systems  made 
by  employees.  (Integrated  Data  Retrieval 
System  (IDRS)  Seoirity  Files  (Treasury/ 
IRS  34.018).) 

2.  Information  on  the  individuals  who 
owe  and  the  amounts  owed  to  Federal 
or  state  agencies.  (Debtor  Master  File 
(Treasury/IRS  24.070).) 

3.  Information  regarding  taxpayers, 
tax  returns,  and  tax  return  information. 

a.  Individual  Returns  Files. 
Adjustments  and  Miscellaneous 
Documents  Files  (Treasury/IRS  22.034). 

b.  Wage  and  Information  Returns 
Processing  (IRP)  File  (Treasury/IRS 
22.061). 

c  Combined  Account  Number 
Number  File  (Treasury/IRS  24i)13). 

d.  Individual  Account  Number  File 
(Treasury/IRS  24.029). 

e.  Individual  Master  File  (IMF) 
(Treasury/IRS  24.030). 

f.  Business  Master  File  (BMF) 
(Treasury/IRS  24.046). 

g.  Taxpayer  Delinquent  Account 
(TDA)  Files  and  subsystems  (Treasury/ 
IRS  26.019), 

b.  Taxpayer  Delinquency 
Investigation  (TDI)  Files  (Treasury/IRS 
26.020). 

i.  Examination  Administrative  File 
(Treasury/IRS  42.001). 

j.  Audit  Information  Management 
System  (AIMS)  (Treasury/IRS  42.008). 

k.  Compliance  Programs  and  Projects 
Files  (Treasury/IRS  42.021). 

1.  Case  Management  and  Time 
Reporting  System  (Treasun/IRS 
46.002). 

m.  Controlled  Accounts  (Open  and 
Closed)  (Treasury/IRS  46.004). 

Dat0d:  October  7, 1993. 
Deborah  M.  WUchty. 

Deputy  Assistant  Secretary  (Administiation). 
IFR  Doc  9^25524  Filed  10-18-93;  8:45  am) 
wmnecooa  maftm 


Office  of  Thrift  Supervision 

nrst  American  Federal  Savings  Bank, 
Qreensboro,  NC;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
subdivision  {f)  of  Section  5(dK2)  of  the 
Home  Owners'  Loan  Act.  the  Office  of 
Thrift  Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 


Conservator  for  First  American  Federal 
Savings  Bank,  Greensboro,  North 
Carolina  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  October 
8. 1993. 

Dated:  October  13. 1993. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White. 
Corporate  Technician. 
IFR  Doc.  93-25553  Piled  10-18-«3;  8:45  am) 

BILUNQ  COOC  •729-C1-M 


Palm  Beach  Federal  Savings 
Association,  Palm  Beach  Gardens,  FL; 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
subdivision  (F)  of  Section  5(d)(2)  of  the 
Home  Owners'  Loan  Act.  the  Office  of 
Thrift  Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Palm  Beach  Federal 
Savings  Association,  Palm  Beach 
Gardens,  Florida  ("Association"),  with 
the  Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  October 
8, 1993. 

Dated:  October  13. 1993. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  While. 
Corporate  Technician. 

IFR  Doc.  93-25550  Piled  10-18-93;  8:45  tml 
BILUNO  coot  «nO-*1-M 


Surety  Federal  Savings  and  Loan 
Association,  F.A.,  Morganton,  NC; 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
subdi\'ision  [¥]  of  section  5(d)(2)  of  the 
Home  Owners'  Loan  Act,  the  Office  of 
Thrift  Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Surety  Federal  Savings 
and  Loan  Association,  F.A,  Morganton, 
North  Carolina  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  August 
27. 1993. 

Dated:  October  13, 1993. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White. 
Corporate  Technician. 
(PR  Doc  93-25552  Filed  10-18-93;  8:45  an) 
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(AC-46;OTSNa4115] 

Astoria  Fedefai  Savings  and  Loan 
Association,  Lake  Success,  NY; 
Approval  of  Conversion  Application 

Notice  is  hereby  given  that  on 
September  20, 1993,  the  Deputy 
Assistant  Director.  Corporate  Activities 
Division.  Office  of  Thrift  Supervision,  or 
her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Astoria  Federal  Savings 
and  Loan  Association,  Lake  Success, 
New  York,  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1776  G 
Street,  NW.,  Washington,  DC  20552,  and 
the  Northeast  Regional  Office,  Office  of 
Thrift  Supervision,  10  Exchange  Place, 
18th  Floor,  Jersey  City,  New  Jersey 
07302. 

Dated:  October  13. 1993. 

By  the  Office  of  Thrift  Supervision. 
Kinberly  M.  White, 
Corporate  Technician. 
IFR  Doc  93-25556  Filed  10-18-93;  8:45  ami 

BU.UNO  COOC  tTlfr-OI-M 


(AC-44;  OTS  Na  9623] 

Crossland  Federal  Savings  Bank. 
Brooklyn,  NY;  Final  Action;  Approval 
of  Voluntary  Supervisory  Conversion 
Application 

Notice  is  hereby  given  that,  on  August 
18, 1993,  the  Acting  Assistant  Director 
for  Supervisory  Operations  approved 
the  application  of  Crossland  Federal 
Savings  Bank,  Brooklyn,  New  York,  for 
permission  to  convert  to  the  stock  form 
of  organization,  in  a  voluntary 
supervisory  conversion  in  connection 
with  a  public  offering.  Copies  of  the 
applications  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision.  1776  G 
Street.  NW..  Washington.  DC  20552,  and 
the  Northeast  Regional  Office,  Office  of 
Thrift  Supervision,  10  Exchange  Plaza, 
18th  floor,  Jersey  Qty,  New  Jersey 
07302. 

Dated:  October  13, 1993. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  Whits. 
Corporate  Technician. 

(FR  Doc  93-25558  Filed  10-18-93;  8:45  ami 
WLLHM  coot  9n»-oi-m 


[AC-47;  OTS  Na  2801] 

Financial  Federal  Savings  arKt  Loan 
Association  of  Dade  County,  Miami 
Lakes,  FL;  Rnat  Action;  Approval  of 
Voluntary  Supervisory  Conversion 
Application 

Notice  is  hereby  given  that,  on  August 
27, 1993,  the  Acting  Assistant  Director 
for  Supervisory  Operations  approved 
the  application  of  Financial  Federal 
Savings  and  Loan  Association  of  Dade 
County,  Miami  Lakes,  Florida,  for 
permission  to  convert  to  the  stock  form 
of  organization  in  a  voluntary 
supervisory  conversion.  A  copy  of  the 
application  is  available  for  inspection  at 
the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1776  G 
Street,  NW.,  Washington.  DC  20552,  and 
the  Southeast  Regional  Office,  ORice  of 
Thrift  Supervision,  1475  Peachtree 
Street.  NE.,  Atlanta,  GA  30309. 

Dated:  October  13, 1993. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician. 
(FR  Doc  93-25555  Filed  10-18-93;  8:45  am] 

MLUNQ  coot  (TM-AI-M 


[AC-<46;  OTS  No.  2746] 

Chase  Federal  Bank,  a  Federal  Savings 
Bank,  Miami,  FL;  Final  Action; 
Approval  of  Voluntary  Supervisory 
Conversion  Application 

Notice  is  hereby  given  that,  on  August 
27. 1993,  the  Acting  Assistant  Director 
for  Supervisory  Operations  approved 
the  application  of  Chase  Federal  Bank, 
a  Federal  Savings  Bank,  Miami,  Florida, 
for  permission  to  convert  to  the  stock 
form  of  organization  in  a  voluntary 
supervisory  conversion.  A  copy  of  the 
application  is  available  for  inspection  at 
the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1776  G 
Street,  NW..  Washington,  DC  20552,  and 
the  Southeast  Regional  Office,  Office  of 
Thrift  Supervision,  1475  Peachtree 
Street,  NE.,  Atlanta.  GA  30309. 

Dated:  October  13. 1993. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician. 
(FR  Doc  93-25554  Filed  10-18-93:  8:45  am] 

BlUJNa  coot  C730-O1-M 


[AC-45;  OTS  No.  7245] 

Equitable  Federal  Savings  Bank, 
Wheaton,  MD;  Final  Action;  Approval 
of  Voluntary  Supervisory  Conversion 
Application 

Notice  is  hereby  given  that,  on  August 
30, 1993,  the  Deputy  Director  for 
Washington  Operations  approved  the 
application  of  Equitable  Federal  Savings 
Bank,  Wheaton,  Maryland,  for 
permission  to  convert  to  the  stock  form 
of  organization  in  a  voluntary 
supervisory  conversion.  A  copy  of  the 
application  is  available  for  inspection  at 
the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1776  G 
Street.  NW.,  Washington,  DC  20552,  and 
the  Boston  Area  Office,  Office  of  Thrift 
Supervision,  1475  Peachtree  Street.  NE., 
Atlanta,  GA  30309. 

Dated:  October  13, 1993. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician. 

IFR  Doc.  93-25557  Filed  10-18-93;  8:45  am] 
BiLLMO  COOC  9r»^-m 


(AC-43;OTSNo.2S01] 

Greater  Boston  Bank,  A  Co^Oparattve 
Bank,  Brighton,  MA;  Final  Action; 
Approval  of  Voluntary  Supervisory 
Conversion  Application 

Notice  is  hereby  given  that,  on  August 
27, 1993,  the  Deputy  Director  for 
Regional  Operations  approved  the 
application  of  Greater  Boston  Bank,  A 
Co-Operalive  Bank.  Brighton, 
Massachusetts,  for  permission  to 
convert  to  the  stock  form  of  organization 
in  a  voluntary  supervisory  conversion. 
A  copy  of  the  application  is  available  for 
inspection  at  the  Information  Services 
Division,  Office  of  Thrift  Supervision, 
1776  G  Street,  NW.,  Washington.  DC 
20552,  and  the  Northeast  Regional 
Office.  Office  of  Thrift  Supervision.  10 
Exchange  Place.  18th  Floor,  Jersey  Qty. 
New  Jersey  07302. 

Dated:  Octobm^  13. 1993. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  White. 
Corporate  Technician. 

(FR  Doc.  93-25559  Filed  10-18-93;  8:45  am) 
MjjNQ  coot  «no-ei-«i 


53994 


Federal  Register  /  Vol.  58.  No.  200  /  Tuesday.  October  19,  1993  /  Notices 


UNITED  STATES  INFORMATION 
AGENCY 

International  Confaranca  on 
Govammant  Ethics:  Public  Sarvica  and 
Put)<ic  Trust  In  Damocracias 

AOENOES:  United  States  Information 
Agency,  Office  of  Government  Ethics. 
ACnOW;  Notice— Request  for  Support. 

SUMMARY:  The  United  States  Information 
Agency  (USIA)  and  the  Office  of 
Government  Ethics  (OGE)  are  planning 
to  cosponsor  an  international 
conference  titled:  "The  International 
Conference  on  Government  Ethics: 
Public  Service,  Public  Trust  in 
Democracies." 

This  announcement  seeks  support  for 
this  endeavor  from  United  States  and 
foreign  institutions  including 
international  business  corporations, 
nonprofit  exchange  organizations, 
foundations,  professional  associations, 
universities,  and  other  institutions  and 
individuals  concerned  with  government 
ethics  and  integrity.  It  further  seeks 
support  from  foreign  governments  and 
leaders  concerned  with  the 
development  of  organizational 
structures  necessary  to  insure  integrity 
in  government  administration. 

Tentatively  scheduled  for  May  1994, 
this  international  conference  will 
compare,  across  cultures,  organizational 
structures,  laws  and  regulations,  that 
support  ethical  behavior  in  government 
and  between  government  and  other 
sectors  of  society.  It  also  addresses  the 
impact  of  corruption  on  international 
commerce  and  the  need  for  effective 
government  to  create  a  positive 
environment  for  international 
investment. 

The  proposed  conference  is  designed 
as  a  multilateral  program  in  which  U.S. 
leaders  share  their  expertise  and 
Insights  through  case  studies  with 
representatives  from  other  developed 
(United  Kingdom,  France,  Germany, 
Australia,  Sweden,  etc.)  and  developing 
democracies.  Follow-on  regional 
workshops  and  consultancies  overseas, 
study  tours  and  internships  in  the 
United  States  are  proposed. 

Progmni  Rationale  and  Thematic 
Focus:  Public  service  is  a  public  trust. 
Standards  of  ethical  conduct  are 
necessary  for  all  public  servants.  For 
emerging  democratic  nations  to  succeed, 
citizens  must  have  confidence  in  their 
new  government's  integrity.  This 
prindple  is  fundamental  for  global 
democratic  development. 

Political  corruption  undermines  the 
ability  of  all  nations  to  develop 
mutually  beneficial  economic  relations 
and  joint  venture  programs. 


Consequently,  regulatory  systems  and 
codes  of  behavior  are  needed  which 
hold  nations  to  similarly  high  standards 
of  accountability. 

Many  global  regions  are  going  through 
democratic  revolutions  whether  in 
Africa,  Asia,  Latin  America  or  most 
prominently  in  Central  and  Eastern 
Europe  and  the  former  Soviet  Union. 
These  transitions  are  critical  to  world 
peace.  Having  moved  away  from  or 
rejected  authoritarian  and  dictatorial 
systems  and  practices,  how  will  each  of 
these  nations'  leaders  meet  this 
challenge  without  replacing  one  corrupt 
and  abusive  system  with  another? 

Program  discussions  and 
presentations  will  examine  such  abuses 
as  conflict  of  interest  by  employees; 
manipulation  of  rules  for  political  or 
personal  gain:  nepotism;  bribery  and 
payoffs;  disclosure  of  insider 
information;  waste,  fraud  and  abuse; 
and  other  corrupt  practices  or  even  the 
appearance  of  improper  conduct.  It  will 
also  compare  protective  systems  for 
employees  which  provide  opportunities 
for  redress,  grievance  and  appeal. 

While  focusing  on  the  executive 
branch  of  government,  ethical  issues 
concerning  judicial  and  legislative 
behavior  may  arise  as  this  conference 
compares  and  examines  parliamentary 
as  well  as  presidential  systems. 

Program  sessions  will  address  many 
interrelated  issues,  for  example: 

What  institutions,  rules,  laws  and 
regulations  have  already  been 
developed  in  these  nations  to  address 
fundamental  ethical  issues  and  public 
corruption? 

Which  codes  or  regulations  are 
needed  to  raise  the  standards  of  ethical 
conduct,  and  which  regulations  obstruct 
progress  or  may  even  stimulate  abuse 
within  newly  democratic  nations? 

Which  codes  of  ethics  are  only 
applicable  within  certain  cultural  and 
social  contexts?  When  is  a  gift  a  bribe? 

What  systems  of  accountability  have 
been  put  into  place  and  what  kinds  of 
punishment  have  been  legislated  or 
enacted.  Are  these  systems  enforced, 
why  or  why  not? 

What  kind  of  ethics  training  do 
government  officials  receive? 

What  type  of  civics  education  is  there 
in  support  of  ethical  codes  of  conduct? 
When  is  it  provided  and  for  whom? 

What  role  are  the  United  Nations  or 
other  international  organizations  such 
as  CSCE  or  NATO  (NACC)  playing  in 
addressing  ethics  issues? 

Can  new  ethical  standards  work  in 
nations  suffering  from  significant 
economic  problems?  Will  the  people 
and  their  leaders  support  new  systems 
of  ethics  and  accountability? 


Structure  and  Development:  OGE  and 
USIA  will  manage  this  program.  Key 
American  and  foreign  nonproHt 
institutions  (professional  and  exchange 
associations,  universities),  foundations, 
corporations  and  individuals  will  share 
in  its  analytical  development;  and  USIA 
posts  overseas  (USIS)  will  facilitate  and 
approve  foreign  leader  participation. 
Given  this  conference's  broad 
multilateral  mandate,  no  initial  U.S. 
Government  funding  is  envisioned  in  its 
support.  Rather,  U.S.  and  foreign 
foundations,  corporations  and 
individuals  will  be  carefully  solicited. 

This  conference  is  dedicated  to 
addressing  real  world  problems  with 
concrete,  practical  solutions.  It  is  not 
envisioned  as  a  passive  exercise.  Rather, 
all  participants  will  be  actively  involved 
before,  during  and  after  the  seminal 
event.  It  is  expected  to  attract  well  over 
100  prominent  leaders  and  ethics 
practitioners.  Furthermore,  this 
conference  is  envisioned  as  only  a  first 
step  which  could  stimulate  a 
coordinated  program  of  follow-on 
regional  workshops,  overseas 
consultations,  materials  development, 
and  internships  in  the  United  States  and 
in  other  participating  nations. 

Related  issues  for  this  international 
conference  program  on  government  and 
ethics  are  government-business  ethics 
and  corruption,  government 
accountability  and  systems  for 
enforcement,  and  the  creation  of  a  "rule 
of  law"  concept  anions  the  people. 

Action  Requested:  This 
announcement  is  not  a  request  for 
proposals.  Rather,  it  is  a  request  for 
interest  in  and  support  for  the  planning 
and  development  of  the  proposed 
international  conference  on  government 
and  ethics.  U.S.  Government 
coordinators  of  this  program  are  seeking 
assistance  in  the  process  of  nominating 
prominent  leaders  as  chairpersons  for 
this  program;  developing  the  program's 
content:  developing  follow-on  programs; 
and  worthing  together  with  the  private 
sector  (corporations,  foundations, 
individuals)  in  the  United  States  and 
overseas  to  include  foreign  governments 
to  raise  the  initial  funds  necessary  to 
hold  this  international  conference  under 
USlA's  gift  authority.  The  conference 
will  also  focus  participant  attention  on 
practical  follow-on  programs  and 
potential  public  as  well  as  private 
funding  sources  for  these  programs. 

Response  Address:  All 
communications  concerning  this 
announcement  should  refer  to  the 
International  Conference  on 
Government  Ethics.  Interrested 
individuals  and  institutions  may 
indicate  their  willingness  to  assist  in 
this  effort  by  contacting  the  program 
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staff  at  the  following  address:  Mr. 
Richard  Werksman,  Office  of  the 
General  Counsel.  United  States 
Information  Agency,  Washington,  DC 
20547.  Tel:  202-619-6827  FAX:  202- 
619-4573. 

Dates:  Deadline  for  expressions  of 
interest  and  potential  cosponsorship  for 
this  May  1994  event,  in  any  or  all  facets 
of  this  program,  is  November  26, 1993. 
An  Executive  Committee  will  review  all 
communication  and  intentions  of 
support  and  respond  promptly  to  these 
inquiries.  Based  on  the  level  of  interest 
and  support  for  this  program,  the  United 
States  Information  Agency  and  the 
Office  of  Government  Ethics  will  make 
a  formal  determination  on  or  about 
December  31, 1993  whether  or  not  to 
proceed  with  this  program  as  designed. 

Expressions  of  interest  will  be 
reviewed  according  to  several  criteria 
including  the  quality  of  proposed 
support,  a  potential  cosponsoring 
institution's  reputation  and  capabilities, 
relative  commitment  of  project 
personnel  to  this  endeavor,  program 
planning  contributions  and  follow-on 
program  ideas,  thematic  expertise, 
cross-cultural  and  area  affairs  expertise, 
international  outreach  and 
cosponsorship,  and  willingness  and 
ability  to  generate  support  directly  or 
indirectly  for  this  program's 
development. 

United  States  Information  Service 
(USIS)  posts  overseas  will  have  final 
authority  in  approving  the  participation 
of  international  participants. 

Issuance  of  this  announcement  does 
not  constitute  a  commitment  to  allocate 
resources  or  conduct  this  program  on 


the  part  of  the  United  States  Information 
Agency  or  the  Office  of  Government 
Ethics. 

Dated:  October  14, 1993. 
Michael  Schiuider, 

Acting  Associate  Director,  Bureau  of  Policy 
and  Programs.  Untied  States  Information 
Agency. 

Dated:  October  14, 1993. 
Donald  Campbell, 

Deputy  Director.  Office  of  Government  Ethics. 
(FR  Doc.  93-25569  Filed  10-18-93;  8:45  ami 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Former 
Prisoners  of  War;  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  Advisory 
Committee  on  Former  Prisoners  of  War 
will  be  held  at  the  Department  of 
Veterans  AHiairs  Medical  Center.  1660  S. 
Columbian  Way.  Seattle,  WA  98108. 
from  November  10  through  November 
12, 1993.  The  meeting  will  convene  at 
9  a.m.  each  day  and  will  be  open  to  the 
public.  Seating  is  limited  and  will  be 
available  on  a  first-come,  first-served 
basis. 

The  purpose  of  the  Committee  is  to 
advise  the  Secretary  of  Veterans  Affairs 
on  the  administration  of  benefits  imder 
title  38.  United  States  Code,  for  Veterans 
who  are  former  prisoners  of  war,  and  to 
make  recommendations  on  the  need  of 
such  veterans  for  compensation,  health 
care  and  rehabilitation. 


The  Conunittee  will  receive  briefings 
and  hold  discussions  on  various  issues 
affecting  health  care  and  benefits 
delivery,  including,  but  not  limited  to, 
the  following:  Education  and  training  of 
VA  personnel  involved  with  former 
prisoners  of  war,  the  status  of  privately 
and  publicly  funded  research  affecting 
former  prisoners  of  war,  past  and 
current  legislative  issues  affecting 
former  prisoners  of  war,  the  various 
disabiUties  and  sequelae  of  long-term 
captivity;  and  the  procedures  involved 
in  processing  claims  for  service- 
connected  disabilities  submitted  by 
former  prisoners  of  war. 

Members  of  the  public  may  direct 
questions  or  submit  prepared  statements 
for  review  by  the  Committee  in  advance 
of  the  meeting,  in  writing  only,  to  Mr. 
J.  Gary  Hickman.  Director, 
Compensation  and  Pension  Service  (21), 
room  276,  Department  of  Veterans 
Affairs.  810  Vermont  Avenue,  NW., 
Washington.  DC  20420.  Submitted 
material  must  be  received  at  least  five 
business  days  prior  to  the  meeting. 
Members  of  the  public  may  be  asked  to 
clarify  submitted  material  prior  to 
consideration  by  the  Committee. 

A  report  of  the  meeting  and  a  roster 
of  Committee  members  may  be  obtained 
from  Mr.  Hickman. 

Dated:  October  7. 1993. 

By  Direction  of  the  Secretary. 
Heyward  Bannister. 
Committee  Management  Officer. 
[FR  Doc  93-25533  Filed  10-18-43;  8:45  un] 
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FEDERAL  COMMUNICATIONS  COMMISSION 

FCC  To  Hold  Open  Commission 
Meeting,*  Thursday.  October  21. 1993 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  October  21, 1993,  which  is 
scheduled  to  commence  at  9:30  a.m.,  in 
Room  856,  at  1919  M  Street,  NW.. 
Washington.  DC 

tiem  No.,  Bureau,  and  Subject 

1— Office  of  Engineering  and  Technology — 
Title:  Review  of  the  Pioneer's  Preference 
Rules.  Summary:  The  Ck)mmission  will 
consider  adoption  of  a  Notice  of  Proposed 
Rulemaking  to  review  the  pioneer's 
preference  rule*. 

2— Common  Carrier — Title:  Amendment  of 
the  Commission's  Rules  to  Establish  Rules 
and  Policies  Pertaining  to  a  Non-Voice, 
Non-Geostationary  Mobile-Satellite  Service 
(CC  Docket  No.  92-76).  Summary:  The 
Commission  will  consider  adoption  of  a 
Report  and  Order  concerning  the 
establishment  of  rules  and  policies  for 
Non- Voice,  Non-Geostationary  Mobile- 
Satellite  Service  in  bands  below  1  GHz. 

3 — Private  Radio— Title:  Amendment  of  the 
Commission's  Rules  to  Channel  Exclusivity 
to  Qualified  Private  Paging  Systems  at  929- 
930  MHz  (PR  Docket  No.  93-35.  RM-7986). 
Summary:  The  Commission  will  consider 
adoption  of  a  Report  and  Order  concerning 
channel  exclusivity  on  private  paging 
frequencies  in  the  929-930  MHz  band. 

4 — Private  Radio— Title:  Amendment  of  the 
Amateur  Service  Rules  to  Extend 
Temjxjrary  Operating  Authority  to  New 
Amateur  Operators  (RM-8288).  Summary: 
The  Commission  will  consider  adoption  of 
a  Notice  of  Proposed  Rulemaking 
concerning  whether  to  authorize 
Immediate  temporary  operating  authority 
to  new  amateur  operators  who  pass  the 
required  examinations  and  file  an 
application  with  the  commission. 

5 — Mass  Media — Title:  Compliance  with 
Commercial  Limits  During  Children's 
Programming.  Summary:  The  Commission 
will  consider  adoption  of  three  Letters  to 
impose  forfeitures  for  exceeding  the  limits 
on  commercial  matter  which  may  be  aired 
duxing  children's  programming  against  the 


<  The  luminaries  listed  in  this  notice  are  intended 
fcr  the  use  of  the  public  attending  open 
Conunission  meetings.  Infonnation  not  sununarized 
may  also  be  considered  at  luch  meetings. 
Consequently  these  summaries  should  not  be 
interpreted  to  limit  the  Commission's  authority  to 
consider  any  relevant  information. 


following  Television  Stations:  KPLR-TV, 
St.  Louis,  MO;  KTTM-TV,  Huron,  SD; 
KTTW-TV,  Sioux  Falls.  SD;  and  KXRM- 
TV,  Colorado  Springs,  CO. 
6 — Mass  Media — Title:  Survey  of  Cable 
Television  Service  Rates.  Summary:  The 
Commission  will  receive  a  preliminary 
report  on  the  results  of  its  survey  of  cable 
television  service  rates  and  on  associated 
matters. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
(Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Steve  Svab,  Office  of  Public  Affairs, 
telephone  number  (202)  632-5050. 

Federal  Communications  Conunission. 

William  F.  Caton. 

Acting  Secretary. 

IFR  Doc.  93-25770  Filed  lD-15-93;t2:44pmI 

BiLUNa  cooc  sna-oi-M 

FEDERAL  DEPOSIT  MSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Ck)vemment  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:04  p.m.  on  Thursday,  October  14, 
1993,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Ck)rporation 
met  in  closed  session  to  consider  a 
matter  relating  to  the  Corporation's 
corporate  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Jonathan  L.  Fiechter  (Acting  Director. 
Office  of  Thrift  Supervision),  seconded 
by  Acting  Chairman  Andrew  C.  Hove. 
Jr.,  concurred  in  by  Director  Eugene  A. 
Ludwig  (Ckjmptroller  of  the  Currency), 
that  Corporation  business  required  its 
consideration  of  the  matter  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matter 
in  a  meeting  open  to  public  observation; 
and  that  the  matter  could  be  considered 
in  a  closed  meeting  by  authority  of 
subsections  (c)(2).  (c)(4),  (c)(6),  (c)(9)(B). 
and  (c)(10)  of  the  "Government  in  the 
Simshine  Act"  (5  U.S.C  552b(c)(2), 
(c)(4).  (c)(6),  (c)(9)(B),  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17th  Street,  NW.,  Washington.  DC. 

Dated:  October  14, 1993. 


Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Depu  ty  Execu  t/ve  Secretary. 

IFR  Doc.  93-25772  Filed  10-15-93;12:44pml 

BILUNO  COOC  *714-et-«l 

FEDERAL  MME  SAFETY  AND  HEALTH  REVIEW 

COMMISSION 

TIME  AND  DATE:  10:00  a.m..  Thursday, 

October  14, 1993. 

PLACE:  Room  600, 1730  K  Street,  NW., 

Washington,  DC 

STATUS:  Closed  [Pursuant  to  5  U.S.C. 

§  552b(c)(10)] 

MATTERS  TO  BE  CONSIDERED:  In  addition 

to  the  previously  announced  items,  the 

Commission  will  consider  and  act  upon 

the  following  in  closed  session: 

2.  C  «•  fl  Mining  Company.  Docket  No.  PENN 
92-531.  (Issues  include  consideration  of 
request  to  reopen  and  file  out  of  time  a 
petition  for  discretionary  review.) 

3.  W-P  Coal  Company.  Docket  No.  WEVA 
92-746.  (Issues  include  consideration  of  a 
motion  fbr  amicus  participation.) 

It  was  determined  by  the  Commission 
that  these  items  be  included  on  the 
agenda,  in  closed  session,  and  that  no 
earlier  announcement  of  the  additions 
was  possible. 

Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/or  auxiliary  aids,  such  as 
sign  language  interpreters,  must  inform 
the  Conunission  in  advance  of  those 
needs.  Subject  to  29  CFR 
§  2706.150(a)(3)  and  §  2706.160(d). 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  Ellen,  (202)  653-5629/(202)  708- 
9300  for  TDD  Relay/80a-877-8339  Toll 
Free. 

Jean  H.  Ellen, 
Agenda  Clerk. 
IFR  Doc  93-25823  Filed  10-15-93;  3:44  pml 

BtLUNQ  COOE  tTSS-OI-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday, 

October  25, 1993. 

PtJVCE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW..  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  1994  Federal  Reserve  Bank 
officer  salary  structure  adjustment. 

2.  Personnel  actions  (appointments, 
promotions,  assigrunent^),  leassignments,  and 
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saltry  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  October  15, 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-25824  Filed  10-15-93;  3:44  pm] 
HUMQ  COM  azia-oi-* 

NATIONAL  TRANSPORTATION  SAFETY  BOARD 

TIME  AND  DATE:  9:30  a.m.,  Wednesday. 

October  27, 1993. 

PUCE:  The  Board  Room,  5th  Floor.  490 

L'Enfant  Plaza,  SW.,  Washington,  DC 

20594. 

STATUS:  Oi>en. 

MATTERS  TO  BE  CONSIDERED: 

6180    Aviation  Accident  Report:  Inadvertent 
In-Flight  Slat  Deployment,  China  Eastern 
Airlines  Flight  583,  McDonnell  Douglas 
MD-11,  Shemya,  Alaska,  April  6, 1993. 

NEWS  MEDIA  CONTACT:  Telephone  (202) 

382-0660. 

FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty,  (202)  382-6525. 

Dated:  Octol)er  27. 1993. 
Ray  Smith, 

Alternate  Federal  Register  Liaison  Officer. 
IFR  Doc.  93-25768  Filed  10-15-93;12:44pm| 
BIUMO  CODE  7S3V01-M 

NUCl^AR  REGULATORY  COMMISSION 

DATE:  Weeks  of  October  18,  25, 

November  1,  and  8, 1993. 

Pt^CE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike.  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  October  18 


Thursday.  October  21 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting) 
a.  Motion  by  Five  Star  Products  and 

Construction  Products  Research  to 

Quash  a  Subpoena  Issued  by  the  Office 

of  Investigations  (Tentative) 
(Contact:  Charles  MuUios,  301-504-1606) 

Week  of  October  2S— Toitative 

Monday,  October  25 

10:00  a.m. 
Briefing  on  Final  Report  of  Regulatory 
Review  Task  Force  (Public  Meeting) 
(Contact:  Frank  Gillespie,  301-504-1275) 

Tuesday.  October  26 

10:00  a.m. 
Briefing  on  Severe  Accident  Research 

Program  (Public  Meeting) 
(Contact:  Brian  Sheron.  301-492-3500) 
2:00  p.m. 
Briefing  on  Proposed  Standards  for 
Gaseous  Diffusion  Facilities  (Public 
Meeting) 
(Contact:  Charles  Nilsen.  301-492-3834) 

Wednesday.  October  27 

10:00  a.m. 
Briefing  on  NRC  Research  Programs  on 

Waste  (Public  Meeting) 
(Contact:  Nick  Costanzi.  301-492-3760) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Friday.  October  29 

10:00  a.m. 
Briefing  on  Status  of  Thermo- Lag  (Public 
Meeting)  (Contact:  Ashok  Thadani,  301- 
504-2884) 

Week  of  November  1— Tentative 

Wednesday,  November  3 

11:00  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  November  8 — ^Tentative 

Monday,  November  8 

9:30  a.m. 
Briefing  on  Site  Decommissioning 

Management  Plan  (Public  Meeting) 
(Contact:  David  Fauver,  301-504-2554) 
11:00  a.m. 
Briefing  on  Investigative  Matters  (Qosed — 
Ex.  5  &  7) 


Wednesday,  November  10 

2:00  p.m. 
Briefing  on  NRC  Research  Programs  on 

Human  Factors  (Public  Meeting) 
(Contact  Tom  King,  301-492-3510) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  s{)ecific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  sp)ecific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill  (301)  504-1661. 

Dated:  October  14. 1994. 

William  M .  HiU.  Jr„ 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

IFR  Doc.  93-25769  Filed  10-15-93;12:44pml 

BMJJNQ  COOC  TSM-ei-M 

OCCUPATIONAL  SAFETY  AND  HEALTH 
REVIEW  COMMISSION. 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  58  FR  52531 
October  8. 1993. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  10:00  a.m.  on  October  21. 
1993. 

CHANGE  IN  THE  MEETING:  The  oral 
argument  is  tentatively  rescheduled  at 
10:00  a.m..  on  December  2. 1993. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Patrick  Moran.  (202)  606-5410. 

Dated:  October  15. 1993. 
Earl  R.  Ohman.  Jr., 

General  Counsel. 

(FR  Doc  93-25787  Filed  10-15-93;  2:38  pm) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-S3170;  FRL-4650-S) 

Premanufactw«  Notices;  Monthly 
Status  Report  for  AUGUST  1993 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

SUMMARy:  Section  5(d)(3)  of  the  Toxic 
Substance  Control  Act  (TSCA)  requires 
EPA  to  issue  a  list  in  the  Federal 
Register  each  month  reporting  the 
premanufacture  notices  (PMNs)  and 
exemption  requests  pending  before  the 
Agency  and  the  PMNs  and  exemption 
requests  for  which  the  review  period 
has  expired  since  publication  of  the  last 
monthly  summary.  This  is  the  report  for 
August  1993. 

Nonconfidential  j)Ortions  of  the  PMNs 
and  exemption  request  may  be  seen  in 
the  TSCA  Nonconfidential  Information 
Center,  (NQC)  ETG-102  at  the  address 
below  between  8  a  jn.  and  noon  and  1 
p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

ADDRESSES:  Written  comments, 

identified  with  the  document  control 
number  "(OPPTS-53170J"  and  the 
specific  PMN  and  exemption  request 
number  should  be  sent  to:  E)ocument 
Control  Office  (7407),  Office  of 
Pollution  Prevention  and  Toxica, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Rm.  ETG-099,  Washington, 
DC  20460,  (202)  260-1532. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency.  Rm.  E-545.  401  M  St..  SW., 
Washington.  DC,  20460,  (202)  260-3725. 
SUPPl^MENTARY  INFORMATION:  The 
monthly  status  report  published  in  the 
Federal  Register  as  required  under 
secUon  5(d)(3)  of  TSCA  (90  Stat.  2012 
(15  U.S.C  2504)),  wiU  identify:  (a) 
PMNs  received  during  August;  (b)  PMNs 
received  previously  and  still  under 
review  at  the  end  of  August;  (c)  PMNs 
for  which  the  notice  review  period  has 
ended  during  August:  (d)  chemical 
substances  for  which  EPA  has  received 
a  notice  of  commencement  to 
manufacture  during  August;  and  (e) 
PMNs  for  which  the  review  period  has 
been  suspended.  Therefore,  the  August 
1993  PMN  Status  Report  is  being 
published. 

List  of  Subjects 

Environmental  protection. 


Dated:  October  8. 1993. 
Frank  V. 


Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

Premanufacture  Notice  Monthly  Status 
Report  for  AUGUST  1993. 

1.  207  Preinanufat'ture  noti«v8  and 
exemption  rpque.sts  reet-ivwl  duritij;  th* 
monti): 


PMN  No. 

P  93-1385 
P  93-1400 
P  93-1404 
P  93-1408 
P  93-1412 
P  93-1416 
P  93-1420 
P  93-1424 
P  93-1428 
P  93-1432 
P  93-1436 
P  93-1440 
P  93-1444 
P  93-1448 
P  93-1452 
P  93-1456 
P  93-1460 
P  93-1464 
P  93-1468 
P  93-1472 
P  93-1476 
P  93-1480 
P  93-1484 
P  93-1488 
P  93-1492 
P  93-1496 
P  93-1500 
P  93-1504 
P  93-1508 
P  93-1512 
P  93-1516 
P  93-1520 
P 93-1524 
P  93-1523 
P  93-1532 
P  93-1537 
P  93-1541 
P  93-1545 
P  93-1549 
P  93-1553 
P  93-1558 
P  93-1562 
P  93-1566 
P  93-1572 
P  93-1576 
P  93-1580 
P 93-1584 
P 93-1588 
P  93-1593 
P  93-1597 

Y  93-0195 

Y  93-0199 


P  93-1395 
P  93-1401 
P  93-1405 
P  93-1409 
P  93-1413 
P 93-1417 
P  93-1421 
P  93-1425 
P  93-1429 
P  93-1433 
P  93-1437 
P  93-1441 
P  93-1445 
P  93-1449 
P  93-1453 
P  93-1457 
P  93-1461 
P  93-1465 
P  93-1469 
P  93-1473 
P  93-1477 
P  93-1481 
P  93-1485 
P  93-1489 
P  93-1493 
P  93-1497 
P  93-1501 
P  93-1505 
P  93-1509 
P  93-1513 
P 93-1517 
P  93-1521 
P 93-1525 
P  91-1529 
P  93-1533 
P  93-1538 
P  93-1542 
P  93-1546 
P 93-1550 
P 93-1554 
P  93-1559 
P  93-1563 
P  93-1567 
P  93-1573 
P  93-1577 
P  93-1581 
P  93-1585 
P  93-1589 
P 93-1594 
P  93-1598 

Y  93-0196 

Y  93-0200 


P 93-1398 
P  93-1402 
P 93-1406 
P 93-1410 
P  93-1414 
P  93-1418 
P  93-1422 
P  93-1426 
P  93-1430 
P  93-1434 
P93-143S 
P  93-1442 
P  93-144« 
P  93-1450 
P  93-1454 
P  93-145* 
P  93-1462 
P  93-1466 
P  93-1470 
P  93-1474 
P  93-1478 
P  93-1482 
P  93-1486 
P  93-1490 
P  93-1494 
P  93-1498 
P  93-1502 
P 93-1506 
P  93-1510 
P  93-1514 
P  93-1518 
P  93-1522 
P  93-1526 
P 93-1530 
P  93-1535 
P  93-1539 
P 93-1543 
P  93-1547 
P  93-1551 
P 93-1556 
P  93-1560 
P  93-1564 
P 93-1569 
P  93-1574 
P  93-1578 
P93-15«2 
P  93-1 58« 
P  93-1590 
P  93-1595 
P  93-1599 
Y  93-0197 
Y  93-0201 


P 93-1399 
P  93-1403 
P  93-1407 
P 93-1411 
P  93-1415 
P  93-1419 
P  93-1423 
P  93-1427 
P  93-1431 
P 93-1435 
P  93-1439 
P  93-1443 
P  91-1447 
P  93-1451 
P  93-1455 
P  93-1459 
P 93-1463 
P  93-1467 
P  93-1471 
P  93-1475 
P  93-1479 
P  93-1483 
P  93-1487 
P  93-1491 
P  93-1495 
P  93-1499 
P 93-1503 
P  93-1507 
P 93-1511 
P 93-1515 
P  93-1519 
P  93-1523 
P  93-1527 
P  93-1531 
P  93-1536 
P 93-1540 
P 93-1544 
P  93-1548 
P  93-1552 
P  93-1557 
P  93-1561 
P  93-1565 
P  93-1570 
P  93-1575 
P 93-1579 
P 93-1583 
P  93-1587 
P  93-1592 
P  93-1596 
P 93-1613 
Y  93-0198 


P  88-1982 
P  88-2518 
P  89-0963 
P  90-0550 
P90-0608 
P  90-1592 
P 91-0619 
P  91-0914 
P  91-0941 
P  91-1015 
P  91-1324 
P  92-0003 
P 92-0048 
P  92-0477 
P  92-0692 
P  92-0919 
P  92-1255 
P  92-1298 
P  92-1337 
P 92-1369 
P  93-0014 
P  93-0094 
P  93-0204 
P  93-0227 
P  93-0253 
P  93-0257 
P  93-0313 
P  93-0339 
P  93-0362 
P 93-0438 
P  93-0498 
P  93-0532 
P  93-0568 
P 93-0627 
P 93-0698 
P  93-0720 
P  93-0724 
P  93-0732 
P  93-0761 
P  93-0855 
P  93-0880 
P  93-0937 
P  93-0964 
P  93-1026 
P  93-1043 
P  93-1074 
P  93-1111 
P  93-1183 
P  93-1235 
P 93-1254 
P  93-1264 
P  93-1307 
P  93-1316 
P  93-1381 


P 88-1984 
P  89-0721 
P  89-1038 
P 90-0558 
P  90-1358 
P9O-1840 
P 91-0689 
P  91-0915 
P  91-1009 
P 91-1131 
P  91-1386 
P  92-0031 
P  92-0314 
P  92-0478 
P  92-0714 
P  92-1003 
P  92-1294 
P  92-1307 
P  92-1345 
P  92-1489 
P 93-0017 
P  93-01 2G 
P  93-0212 
P  93-O250 
P 93-0254 
P  93-0277 
P  93-0314 
P  93-0343 
P  93-0364 
P  93-0458 
P  93-0505 
P  93-0533 
P  9.3-0572 
P 93-0633 
P 93-0699 
P  93-0721 
P  93-0725 
P  93-0733 
P 93-0832 
P 93-0856 
P 93-0881 
P 93-0953 
P 93-0987 
P  93-1027 
P  93-1047 
P  93-1082 
P  93-1119 
P 93-1222 
P  93-1236 
P 93-1261 
P 93-1265 
P  93-1308 
P 93-1347 
P 93-1382 


P 88-1985  P 88-2484 
P  89-0775  P  89-0867 


P  90-0158 
P  90-0564 
P  90-1422 
P  91-0043 
P  91-0809 
P  91-0939 
P  91-1010 
P  91-1206 
P  91-1394 
P  92-0032 
P  92-0343 
P  92-0606 
P  92-0787 
P 92-1125 
P  92-1295 
P  92-1308 
P  92-1352 
P  92-1503 
P  93-0040 
P  93-0168 
P  93-0213 
P  93-0251 
P  93-0255 
P  93-0282 
P  93-0315 
P  93-0352 
P  93-0374 
P 93-0480 
P  93-0507 
P  93-0553 
P  93-0578 
P 93-0652 
P  93-0701 
P  93-0722 
P  93-0726 
P  93-0734 
P  93-0853 
P  93-0857 
P  93-0896 
P 93-0955 
P  93-1024 
P  93-1028 
P  93-1069 
P  93-1096 
P  93-1166 
P 93-1224 
P  93-1238 
P  93-1262 
P 93-1266 
P  93-1313 
P  93-1369 


P  90-0263 
P 90-0581 
P 90-1527 
P  91-0572 
P  91-0818 
P 91-0940 
P  91-1014 
P 91-1210 
P  91-1409 
P  92-0033 
P 92-0344 
P 92-0649 
P92-O804 
P 92-1222 
P  92-1296 
P 92-1324 
P 92-1364 
P  92-1504 
P 93-0066 
P 93-0177 
P 93-0215 
P  93-0252 
P 93-0256 
P  93-0307 
P  93-0316 
P  93-0353 
P  93-0375 
P93-0483 
P 93-0512 
P  93-0555 
P 93-0603 
P 93-0658 
P  93-0718 
P  93-0723 
P  93-0731 
P  93-0735 
P  93-0854 
P  93-0858 
P 93-0936 
P 93-0959 
P  93-1025 
P  93-1039 
P  93-1071 
P 93-1108 
P  93-1180 
P 93-1231 
P  93-1244 
P 93-1263 
P  93-1267 
P 93-1315 
P  93-1376 


P  93-1393 P  93-1394 


III.  176  Preinanufatrtiire  notifes  and 
PAeinption  pw^ue.st  for  which  tiv  notiee  rpvi«»w 
period  has  en<l«Kl  during  the  ntontli. 
(Expiration  of  the  notiee  review  period  d<)es 
not  11(01  ify  that  the  eheinic^  haH  been  addv<i 
to  the  Inventorj'). 

PMN  No. 


II.  228  Prenianufaeture  notiees  rereived 
previously  and  still  under  review  at  the  end 
of  the  month: 

PMN  No. 

P  84-0660  P  84-0704  P  85-0619  P  85-0941 
P  86-0066  P  86-1315  P  87-0323  P  88-0998 
P88-P999  P  88-1937  P  88-1938  P  88-1980 


P 89-0957 
P 90-1564 
P  93-0066 
P  93-0123 
P  93-0307 
P93-O950 
P  93-0957 
P 93-0962 
P93-0967 
P  93-0971 
P  93-0975 
P93-0979 
P 93-0983 


P 89-0958 
P  91-0826 
P  93-0067 
P  93-0124 
P93-0555 
P 93-0952 
P  93-0958 
P 93-0963 
P 93-0968 
P 93-0972 
P  93-0976 
P  93-0980 
P  93-0984 


P  8^-0959 
P  92-0129 
P 93-0068 
P  93-0214 
P  93-0561 
P  9,1-0954 
P  93-0960 
P  93-0965 
P  93-0969 
P  93-0973 
P  93-0977 
P 93-0981 
P 93-0985 


P  89-1058 
P  92-1357 
P 93-0122 
P  93-0282 
P 93-0637 
P93-0956 
P 93-0961 
P 93-0966 
P  93-0970 
P 93-0974 
P 93-0978 
P 93-0982 
P 93-0986 


Federal  Register  /  Vol.  58,  No.  200  /  Tuesday,  October  19.  1993  /  Notices  54001 


P 93-0988 
P  93-0992 
P 93-0996 
P 93-1000 
P  93-1005 
P  93-1009 
P  93-1013 
P  93-1017 
P  93-1021 
P  93-1030 
P  93-1034 


P  93-0989 
P  93-0993 
P  93-0997 
P  93-1001 
P 93-1006 
P  93-1010 
P  93-1014 
P 93-1018 
P  93-1022 
P  93-1031 
P  93-1035 


P  93-0990 
P93-0994 
P  93-0998 
P  93-1002 
P  93-1007 
P  93-1011 
P  93-1015 
P  93-1019 
P  93-1023 
P  93-1032 
P  93-1036 


P 93-0991 
P  93-0995 
P  93-0999 
P  93-1004 
P  93-1008 
P  93-1012 
P  93-1016 
P  93-1020 
P  93-1029 
P  93-1033 
P  93-1037 


P  93-1039 
P  93-1044 
P  93-1049 
P  93-1053 
P  93-1057 
P  93-1061 
P  93-1065 
P 93-1070 
P  93-1076 
P  93-1080 
P  93-1084 


P  9^1040 
P  93-1045 
P  93-1050 
P 93-1054 
P  93-1058 
P  93-1062 
P  93-1066 
P  93-1072 
P  93-1077 
P  93-1081 
P  93-1085 


P  93-1041 
P  93-1046 
P  93-1051 
P  93-1055 
P  93-1059 
P  93-1063 
P  93-1067 
P  93-1073 
P  93-1078 
P  93-1082 
P  93-1086 


P  93-1042 
P  93-1048 
P  93-1052 
P 93-1056 
P 93-1060 
P  93-1064 
P 93-1068 
P  93-1075 
P  93-1079 
P  93-1083 
P  93-1087 


P  93-1088 
P  93-1092 
P 93-1098 

Y  93-0173 

Y  93-0177 

Y  93-0181 

Y  93-0185 

Y  93-0189 

Y  93-0193 


P  93-1089 
P  93-1093 
P  93-1100 

Y  93-0174 

Y  93-0178 

Y  93-0182 

Y  93-0186 

Y  93-0190 

Y  93-0194 


P  93-1090 
P  93-1094 
P  93-1101 

Y  93-0175 

Y  93-0179 

Y  93-0183 

Y  93-0187 

Y  93-0191 

Y  93-0195 


P  93-1091 
P  93-1097 

Y  93-0172 

Y  93-0176 

Y  93-0180 

Y  93-0184 

Y  93-0188 

Y  93-0192 

Y  93-0198 


IV.  28  Chemical  Substances  for  Which  EPA  Has  Received  Notices  of  CoMWENCEMEhrr  To  Manufacture 


PMNNo. 


P  86-1153 
F|  86-1648 
F    88-0436 


88-0998 
89-0632 


If  91-0431 
P  91-0713 
P  91-0809 


91-0921 
91-0922 
91-0987 
91-0994 
91-1012 
91-1087 
92-0719 
92-0835 
92-1160 
93-0060 
93-0125 


P  93-0182 


93-0247 
93-0369 
93-0396 
93-0398 
91-0163 
91-0164 
93-0017 
93-0071 


ktentity/Genefic  Name 


G  poty  amide  precursor 


1-Oxo  4-azaspiro(4.5  decarte,  4-<dkMoroacetyf)- 
G  Po»y(triazinyJ  piperazirw)  „ 


G  nuorene-cootaining  diaromatic  amine  

4-Plpencl^nafTltr>e.N-buty^-2,2,6,6-tetramethy^, 

a2ine,2,4,6-tnchloro-  ._ 

Q  Isophthalic  attcyd  resin 

G  Otefintc  alcohol  „ 

G  Recovered  metaJ  hydride 


1.3-propanedtomir»e,a     N.N^-^;i-eayand^y^     tin-;     1^>«- 


G  Urethane  modKied  alkyd  resin 

G  Maleic  imide  modified  rosm  pherwHc  resin 

Fatfy  acids,  Cs— Cj-esters  with  pefttaerythritrol  and  dipenlaerythrilol 

G  Diisocyanate  trimer,  reactKX>  product  with  polyether  poiyot 

G  Substituted  alkyl  alcohol 

Q  Pdyuretnane  resin _ 

G  Rosifvmodified  hydrocartxjn  resin _ 

Fatty  acids,  Cn-unstd..  dimer  polymer  with  a  ditMsie  acid,  ethytenednmine  and  (famines 

G  Hydroxyl-terrTunated  saturated  polyester  resin 

G  Anthraqmrxxie  denvatrve  _ 

A  phthaMc  anhydnde,  mateta  anhydnde.  tall  oil  fatty  aads.  neopentyl  gtycot,  ethylene  glycoi.  anC^penteerythrilol 

polyester  reacted  with  styrene  aridmethacrytate  acid  „ „_ „ 

G  Formaldehyde,  polymer  with<chloromethyl>oxirane  and  methytphenol.  reaction  products  with  acrylic  acid  and 

an  anhydnde  _ „ 

G  PotysuMide  polymer  modified  with  phenolic  resins 

G  PoJyether  ketor>e .._...» ..__„ 

G  Aod  modified  potyether  prepolymer . 

G  Polyurett^ane ._^ _. .__ „ i__™ .. 

G  Polyurethsane  resin ^ 

G  PhthaBjc  alkyd  resin 

G  Styrene-acryiic  copolymer „ 

G  Styrenated  acrylic  graft  copolymer  with  fumaric  resin,  amine  salt „ 


Date  ot  Com- 
mencemer4 


January  23, 

1987. 
October  29. 

1990. 
SeplefTt>er  25, 

1089. 
Maecha,  1992. 

June  23,  1991. 
April  20,  1993. 
Apni28,  1993. 
February  18. 

1992 
Apr*  20. 1993. 
Apr*  20.  1993. 
A<>ri  17,  T993. 
March  30,  1983 
March  24.  1993 
Apri20,  1993. 
March  30.  1993. 
April  18.  1983. 
Apri  12.  1993. 
Aprta,  1993 

April.  1993. 

>^20,  1993. 
Apr!  15,  1993. 
May  5.  1993. 
April  13, 1993. 
Apm  16.  1993 
April  20,  1883. 
Apr!  12.  1993. 
March  3a  1983. 
April  19,  1993. 


V,  28  PrwiMtnufartJire  notWvti  for  whirh  th«* 
period  tuM  b«vn  .si).>i|>t*rKl«'(i 

PMNNo. 

P  91-1210  P  93-0048  P  92-0714  P  92-1503 
P  92-1504  P93-0532  P  93-0718  P  93-0880 


P  93-0881  P  93-0953  P  93-0959  P  93-0964 
P  93-0987  P  93-1024  P  93-1025  P 93-1026 
P  93-1027  P  93-1028  P  93-1039  P  93-1043 


P  93-1047  P  93^1069  P  93-1071   P  93-1074 
P  93-1096  P  93-1180  Y  93-0196  Y  93-0197 

IFR  Doc  93-25474  Plied  10-18-93;  8:45  ub) 
nujNocoof  1640  10  r 


Tueiday 
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DEPARTMEHT  OF  EDUCATION 

National  Inttituta  on  Diaablllty  and 
RahaMlttation  Raaaareh 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  a  final  funding  priority 
for  fiscal  years  1994-1995  for  a 
Rehabilitation  Research  and  Training 
Center  on  Rehabilitation  in  the  Pacific 
Basin. 

SUMMARY:  The  Secretary  announces  a 
funding  priority  for  a  Rehabilitation 
Research  and  Training  Center  (RRTC) 
under  the  National  Institute  on 
Disability  and  RehabilitaLion  Research 
(NIDRR)  for  fiscal  years  1994-1995.  The 
Secretary  takes  this  action  to  focus 
research  attention  on  an  area  of  national 
need  consistent  with  NIDRR's  long- 
range  planning  process.  This  priority  is 
intended  to  improve  rehabilitation 
services  and  outcomes  for  individuals 
with  disabilities. 

EFfECnvE  DATE:  This  priority  takes  effect 
either  45  days  after  publication  in  the 
Federal  Register  or  later  if  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  this 
priority,  call  or  write  the  Department  of 
Education  contact  person, 
FOfl  FURTHER  INroflMATION  CONTACT: 
David  Esquith,  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW., 
Room  3424,  Switzer  Building, 
Washington,  D.C.  20202-2601. 
Telephone:  (202)  205-8801.  Individuals 
who  use  a  telecommimications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-5516. 
SUPPLEMENTARY  INFORMATION:  This 
notices  contains  a  final  priority  under 
the  RRTC  program  for  research  on 
rehabilitation  in  the  Pacific  Basin. 

Authority  for  the  RRTC  program  of 
NIDRR  is  contained  in  section  204(b)(2] 
of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  760-762).  Under 
this  program  the  Secretary  makes 
awards  to  public  and  private 
organizations,  includiiig  institutions  of 
higher  education  and  Indian  tribes  or 
tribal  organizations  for  coordinated 
research  and  training  activities.  These 
entities  must  be  of  sufficient  size,  scope, 
and  quality  to  effectively  carry  out  the 
activities  of  the  Center  in  an  efficient 
manner  consistent  with  appropriate 
State  and  Federal  laws.  They  must 
demonstrate  the  ability  to  carry  out  the 
training  activities  either  directly  or 
through  another  entity  that  can  provide 
such  training. 

The  Secretary  may  make  awards  for 
up  to  60  months  through  grants  or 
cooperative  agreements,  llie  purpose  of 
the  awards  is  for  planning  and 


conducting  research,  training, 
demonstrations,  and  related  activities 
leading  to  the  development  of  methods. 

Erocedures.  and  devices  that  will 
anefit  individuals  with  disabilities, 
especially  those  with  the  most  severe 
disabilities. 

This  final  priority  supports  the 
National  Education  Goals.  National 
Education  Goal  5  calls  for  all  Americans 
to  possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 

Under  the  regulations  for  tnis  program 
(see  34  CFR  352.32)  the  Secretary  may 
establish  research  priorities  by  reserving 
funds  to  support  particular  research 
activities. 

NIDRR  is  in  the  process  of  developing 
a  revised  long-range  plan.  The  priority 
in  this  notice  is  consistent  with  the 
long-range  planning  process. 

On  August  5, 1993  the  Secretary 
published  a  notice  of  proposed 
priorities  in  the  Federal  Register  at  (58 
FR  41910).  The  Secretary  intends  to 
publish  additional  final  priorities  in  this 
program  at  a  later  date. 

Note:  This  notice  of  final  priority  does  not 
solicit  applications.  A  notice  inviting 
applications  under  this  competition  is 
published  in  a  separate  notice  in  this  issue 
of  the  Federal  Register. 

Analjrsis  of  Comments  and  Qianges 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priorities,  one  party  submitted  a 
comment  on  the  proposed  priority  on 
rehabilitation  in  the  Pacific  Basin. 

Comment.  The  commenter  stated  that 
the  RRTC  on  Rehabilitation  in  the 
Pacific  Basin  "seems  rather  political" 
and  was  not  based  on  "scientific  merit 
and  the  needs  of  persons  with 
disabilities." 

Discussion:  The  RRTC  on 
Rehabihtation  in  the  Pacific  Basin  is 
required  under  the  Rehabilitation  Act  of 
1973,  as  amended. 

Changes:  None. 

Description  of  the  Rehabilitation 
Research  and  Training  Center  Program 

RRTCs  are  operated  in  collaboration 
with  institutions  of  higher  education  or 
providers  of  rehabilitation  services  or 
other  appropriate  services.  RRTCs  serve 
as  centers  of  national  excellence  and 
national  or  regional  resources  for 
providers  and  individuals  with 
disabilities  and  the  parents,  &mily 
members,  guardians,  advocates  or 
authorized  representatives  of  these 
individuals. 

RRTCs  conduct  coordinated  and 
advanced  programs  of  research  in 
rehabilitation  targeted  toward  the 


production  of  new  knowledge  to 
improve  rehabilitation  methodology  and 
service  delivery  systems,  alleviate  or 
stabilize  disabling  conditions,  and 
promote  maximum  social  and  economic 
independence  of  individuals  with 
disabilities. 

RRTCs  provide  training,  including 
graduate,  pre-service,  and  in-service 
training,  to  assist  individuals  to  more 
effectively  provide  rehabilitation 
services.  They  also  provide  training, 
including  graduate,  pre-service,  and  in- 
service  training,  for  rehabilitation 
research  persotmel  and  other 
rehabilitation  personnel. 

RRTCs  serve  as  informational  and 
technical  assistance  resources  to 
providers,  individuals  with  disabilities, 
and  the  parents,  family  members, 
guardians,  advocates,  or  authorized 
representatives  of  these  individuals 
through  conferences,  workshops,  public 
education  programs,  in-service  training 
programs  and  similar  activities. 

Tne  statute  requires  that  each 
appUcant  for  a  grant,  including  an 
RRTC,  demonstrate  how  its  proposed 
activities  address  the  needs  of 
individuals  from  minority  backgroimds 
who  have  disabilities.  NIDRR 
encourages  all  Centers  to  involve 
individuals  with  disabilities  and 
minorities  in  research  training  as  well  as 
clinical  training. 

Applicants  have  considerable  latitude 
in  proposing  the  specific  research  and 
related  projects  they  will  undertake  to 
achieve  the  designated  outcomes; 
however,  the  regulatory  selection 
criteria  for  the  program  (34  CFR  352.31) 
states  that  the  Secretary  reviews  the 
extent  to  which  applicants  justify  the 
choice  of  research  projects  in  terms  of 
the  relevance  to  the  priority  and  to  the 
needs  of  individuals  with  disabilities. 
The  Secretary  also  reviews  the  extent  to 
which  applicants  present  a  scientific 
methodology  that  includes  reasonable 
hypotheses,  appropriate  methods  of  data 
collection  and  analysis,  and  a  means  to 
evaluate  the  extent  to  which  project 
objectives  have  been  achieved. 

■uie  Department  is  particularly 
interested  in  ensuring  that  the 
expenditure  of  public  funds  is  justified 
by  the  execution  of  intended  activities 
and  the  advancement  of  knowledge  and, 
thus,  has  built  this  accountability  into 
the  selection  criteria.  Not  later  than 
three  years  after  the  establishment  of 
any  RRTC,  NIDRR  will  conduct  one  or 
more  reviews  of  the  activities  and 
achievements  of  the  Center.  In 
accordance  with  the  provisions  of  34 
CFR  75.253(a),  continued  funding 
depends  at  all  times  on  the  grantee's 
substantial  progress  toward  meeting  the 
objectives  in  its  approved  application. 


Gmflru 

Each  RRTC  must  conduct  a 
multi&ceted  program  of  research  to 
develop  solutions  to  problems 
confronted  by  individuals  with 
disabilities. 

Each  RRTC  must  conduct  an 
interdisciplinary  program  of  training  in 
rehabilitation  research,  including 
training  in  research  methodology  and 
applied  research  experience,  that  will 
contribute  to  the  number  of  qualified 
researchers  working  in  the  area  of 
rehabilitation  reseairch. 

Each  Center  must  disseminate  and 
encourage  the  use  of  new  rehabilitation 
knowle^e.  It  must  publish  all  materials 
for  dissemination  or  training  in  alternate 
fonnats  to  make  them  accessible  to 
individuals  with  a  range  of  disabling 
conditions. 

Each  RRTC  must  Involve  individuals 
with  disabilities  and,  if  appropriate, 
their  family  members,  as  well  as 
rehabilitation  service  providers, 
including  vocational  rehabilitation 
service  providers,  in  planning  and 
implementing  the  research  and  training 
programs,  in  interpreting  and 
disseminating  the  research  findings,  and 
in  evaluating  the  Center. 

Priority 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  will  fund  imder 
this  competition  only  applications  that 
meet  this  absolute  priority: 

Priority — Rehabilitation  in  the  Pacific 
Basin 

Background:  In  the  Rehabilitation  Act 
Amendments  of  1984,  the  Congress 
mandated  that  NIDRR  establish  an 
RRTC  to  address  rehabilitation  needs  of 
the  Pacific  Basin,  and  further  described 
a  scope  of  work  for  the  Center  in  the 
1986  Amendments.  In  response  to  the 
Congressional  mandates  of  1984  and 
1986,  NIDRR  provided  support,  on  a 
competitive  basis,  to  the  University  of 
Hawaii  to  conduct  a  program  of  research 
and  training  to  address  needs  for 
rehabilitation  knowledge  concerning  the 
Pacific  Basin.  In  the  Rehabilitation  Act 
Amendments  of  1992,  the  Congress 
again  mandated  that  NIDRR  support 
such  a  Center. 

For  the  purpose  of  this  priority,  the 
Pacific  Basin  is  defined  to  include 
Hawaii,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Republic  of  Palau,  the 
Federated  States  of  Micronesia,  the 
Republic  of  the  Marshall  Islands,  and 
Guam.  With  the  exception  of  Hawaii, 
thp  entities  in  the  Pacific  Basin  are 


small,  geographically-isolated  island 
governments  with  limited  resources  for 
addressing  the  needs  of  persons  with 
disabilities. 

Dlsabilitv  should  be  studied  and 
understood  in  terms  of  culturally 
acceptable  norms  and  behaviors.  Prior 
research  suggests  differences  among 
various  cultural  groups,  such  as  Asian- 
American  and  Pacific  Islanders,  related 
to  perceptions  of  impairment  and 
disability,  participation  in  the 
rehabilitation  process,  and  outcomes  of 
the  rehabilitation  process.  The  concepts 
of  independence,  independent  living, 
integration,  and  economic  self- 
sufficiency  must  be  defined  in  the 
context  of  island  cultures  that  value 
interdependence  and  the  sharing  of 
community  and  family  resources. 

At  the  time  the  first  RRTC  was 
established  in  the  Pacific  Basin,  little 
was  known  about  disability  in  the 
region.  Epidemiologic  and  rehabilitation 
service  system  data  regarding 
individuals  with  disabilities  in  the 
various  entities  were  either  incomplete, 
inaccurate,  or  non-existent.  There  was 
little  definitive  knowledge  about  the 
influence  of  cultural  values  or  local 
lifestyles  on  the  experiences  of 
disability  and  the  outcomes  of 
rehabilitation.  The  capacity  to  produce, 
analyze,  report  and  use  data  was 
limited.  Mechanisms  to  translate  such 
information  into  the  development  of 
effective  programs,  practices,  and 
service  systems  also  were  limited. 

The  RRTC  foc;ised  on  the  design  and 
development  of  demographic  databases; 
the  design  of  training  for  personnel  who 
provide  vocational  and  independent 
living  rehabilitation  services  and  special 
education;  investigations  of  the  primary 
and  secondary  long-term  disabilities  of 
islanders,  such  as  diabetes,  stroke,  and 
spinal  cord  injuries;  and  the 
development  of  rehabilitation  data 
systems  in  Hawaii,  American  Samoa, 
and  the  Commonwealth  of  the  Northern 
Marianas. 

There  is  an  ongoing  need  for  research 
directed  to  epidemiologic  and 
rehabihtation  service  system  databases 
to  enhance  the  capacity  of  the  Pacific 
Basin  entities  to  (1)  identify 
rehabihtation  needs,  patterns,  and 
priorities;  (2)  engage  in  coordinated 
planning  for  disability  and  prevention 
of  disability;  (3)  provide  services  to 
persons  with  disabilities  and  their 
families;  and  (4)  evaluate  programs. 

In  addition,  while  Hawaii  is 
improving  its  assistive  technology 
service-delivery  systems,  the  use  of 
assistive  technology  in  the  other  entities 
continues  to  present  problems.  For 
example,  many  assistive  devices 
manufactured  for  use  on  the  mainland 


do  not  always  have  the  capacity  to 
withstand  the  climate  and  terrain  of  the 
Pacific  Basin.  Furthermore,  the  need  for 
assistive  technology  devices  may 
overwhelm  the  rehabihtation  service 
deUvery  systems  in  some  entities. 

Prior  research  has  led  to  the 
identification  and  development  of  some 
assistive  technology  devices  that  are 
cost-efiiective,  able  to  endure  the 
physical  conditions  of  the  islands,  and 
constructed  of  materials  that  are 
available  on  the  islands.  Further  efforts 
are  needed  to  refine  and  disseminate 
information  about  assistive  technology 
that  is  developed  in  collaboration  with 
persons  with  disabiUties,  that  supports 
the  infrastructure  and  economy  of  each 
island,  and  that  is  acceptable  within  the 
culture  and  social  system  of  each  island. 
Persons  with  disabiUties  and  their 
family  members,  service  providers,  and 
local  agencies  require  further  training  to 
enable  them  to  maintain  assistive 
devices. 

Technical  assistance  is  needed  to 
establish  rehabilitation  systems, 
interagency  commimication  and 
collaboration,  and  strategies  to  provide 
responsive  services  at  low  cost.  These 
strategies  include  on-island  services, 
use  ofindigenous  personnel, 
networking  among  islands,  and  use  of 
modem  telecommunications. 

There  is  a  continuing  need  for 
training  of  more  rehabilitation  service 
providers,  including  independent  Uving 
and  vocational  rehabilitation  service 
providers,  from  the  variety  of  cultural, 
linguistic,  and  ethnic  backgrounds 
represented  in  the  region,  and  for 
updated  training  to  address  the 
demands  of  new  and  emerging 
technologies. 

Priority:  An  RRTC  on  rehabihtation  in 
the  Pacific  Basin  shall — 

•  Design  new  or  expand  and  improve 
existing  rehabilitation  service  system 
databases  and  demographic  databases 
that  describe  Pacific  Basin  populations 
in  need  of  rehabilitation  services  and 
promote  the  implementation  and 
effective  use  of  databases  to  assess  and 
improve  rehabilitation  programs; 

•  Identify  or  develop,  assess,  and 
promote  the  use  of  assistive  technology 
devices  and  services  appropriate  for  use 
on  the  islands  in  the  Pacific  Basin  other 
than  Hawaii; 

•  Develop  strategies  to  faciUtate 
interagency  communication  and 
collaboration  among  rehabilitation- 
related  service  providers  in  the  Pacific 
Basin  to  expand  the  capacity  to  provide 
effective  rehabihtation  services; 

•  Conduct  collaborative  and 
participatory  research  to  identify 
pertinent  disability-related  differences 
among  cultural  and  ethnic  groups  in  the 
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Pacific  Basin  and  develop  culturally 
relevant  interventions  to  improve 
vocatioaal  rehabilitation  ana 
independent  living  outcomes; 

•  Develop  and  provide  pre-service 
and  in-service  training  that  is  culturally 
relevant,  including  training  on  advances 
in  assistive  technology  devices,  for 
rehabilitation  services  personnel; 

•  Develop  and  disseminate 
educational  materials  on  rehabilitation 
interventions  that  are  culturally  relevant 
and  in  accessible  formats  to  persons 
with  disabilities,  their  family  members, 
and  to  vocational  rehabilitatioci, 
education,  and  health  care  personnel; 

•  Involve  Individuals  with 
disabilities,  including  those  from 
minority  beckgroimds,  in  all  phases  of 
planning,  conducting,  and 
disseminating  the  research  and  in 
evaluating  the  research  and  training 
activities; 

•  Develop  all  materials  for  training 
and  dissemination  in  formats  and  media 
that  will  make  them  usable  by 
individuals  from  the  relevant  cultural 
backgrounds  and  accessible  to 
individuals  with  various  types  of 
disabilities;  and  ■ 

•  Cooperate  with  the  Hawaii 
Technology  Assistance  Project,  with 
vocational  rehabilitation  agencies,  and 
with  other  RRTCs  and  Rehabilitation 
Engineering  Research  Centers 
addressing  related  problems. 

Applicable  Program  Regulations:  34 
CFR  parts  350  and  352. 

Program  Audiority:  29  U.S.C.  760-782. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.133B,  Rehabilitation  Research 
and  Training  Centers] 


Dated:  October  13, 1003. 
Audrvw  PeplBa 

Acting  Assistant  Secr«taryfar  Special 
Education  and  Rehabilitative  Serficet. 
IFR  Doc  0S-2SS40  Filed  10-l»-03;  8:45  am] 
BtujNa  cooe  4Me-«i-p 

[CFOA  Noj  •4.133B1 

Notice  Inviting  Applications  for  a  Now 
Award  Under  the  Rehabilitation 
Research  and  Training  Centers  (RRTC) 
for  Rscal  Year  (P0 1994 

Purpose  of  Program:  Rehabilitation 
Research  and  Training  Centers  conduct 
coordinated  and  advanced  programs  of 
rehabilitation  research,  provide 
training — including  undergraduate, 
graduate,  and  in-swvice  trsdning — to 
research  and  other  rehabilitation 
personnel,  and  assist  individuals  to 
more  effectively  provide  rehabilitation 
services.  The  final  priority  for  this 
award  is  published  in  this  issue  of  the 
Federal  Register.  Potential  applicants 
should  consult  the  statement  of  the  final 
priority  published  in  this  issue  to 
ascertain  the  substantive  requirements 
for  their  applications. 

This  final  priority  supports  the 
National  Education  Goals.  National 
Education  Goal  5  calls  for  all  Americans 
to  possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilitiot  of  citizenship.  This 
notice  would  address  Goal  5  by  helping 
individuals  with  disabilities  to  develop 
the  skills  necessary  to  live  and  work 
successfully  in  the  world  as  it  is  today. 

Eligible  Applicants:  Institutions  of 
higher  education  and  public  or  private 
agencies  and  organizations  collaborating 


with  institutions  of  higher  education, 
including  Indian  tribes  and  tribal 
organizations,  are  eligible  to  apply  for 
awards  under  this  program. 

Deadline  for  Transmittal  of 
Applications:  November  19. 1993. 

Applications  Available:  October  27, 
1993. 

AvailMe  Funds:  $650,000. 

Estimated  Number  of  Awards:  1. 

Note:  Tbe  estimates  of  funding  levels  and 
awards  In  this  notice  do  not  bind  the 
Department  of  Education  to  a  specific  level 
of  funding  w  number  of  grants,  imless  the 
amount  is  otherwise  specified  by  statute  or 
regulation. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR). 
34  CFR parU  74.  75.  77.  78.  80.  81.  82. 
85,  86;  (b)  the  regulations  for  this 
program  in  34  CFR  parts  350  and  352; 
and  (c)  the  notice  of  final  priority 
published  elsewhere  in  this  issue  of  the 
Federal  Register.    , 

For  Further  Information  Contact 
Dianne  Villines.  U.S.  Department  of 
Education,  room  3417  Switzer  Bmlding, 
400  Maryland  Avenue.  SW,. 
Washington,  DC.  20202-2704. 
Telephone:  (202)  205-«141.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8887. 

PitigruD  Antboiity:  20  U.S.C  760-762. 
Dated:  Octc^Mr  13, 1003. 
Andrew  Pepin. 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc.  93-25551  Filed  10-18-03;  8:45  am] 
BILL*M  COOC  4000-01-^ 
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Department  of 
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DEPARTyENT  OF  COMMERCE 

Economic  Development 
Administration 

[DockM  No.  930942-3242] 

Economic  Development  Aeelstance 
Program  for  Disaster  Relief  Activities 
as  I>BScrlbed  In  Public  Law  103-75, 
Chapter  1;  Availability  of  Funds 

AGENCY:  Economic  Development 
Administration  (EDA).  DOC. 
ACTION:  Supplementary  notice. 

SUMMARY:  Effective  immediately,  the 
Economic  Development  Administration 
(EDA)  announces  the  policies  and  the 
application  procedures  for  funds 
available  to  support  disaster  relief 
programs  designed  to  assist  affected 
states  and  local  communities  to  recover 
from  the  consequences  of  the  Midwest 
Floods  of  1993,  and  for  other  disasters. 
EDA  oSers  a  variety  of  program  tools 
to  assist  affected  communities.  The 
primary  emphasis  of  EDA's  program 
will  be  to  assist  flood-impacted  areas 
with  the  development  and 
implementation  of  strategies  that  are 
needed  for  long-term  economic  relief, 
including  plaiming  and  technical 
assistance;  the  capitalization  and 
recapitalization  of  Revolving  Loan 
Funds;  the  construction  of  new  and 
expanded  infrastructure  and 
development  fecilities  required  for 
economic  development  oi  the  area;  and 
other  economic  development  programs 
designed  to  alleviate  the  economic 
distress  of  the  areas. 

SUPPLEMENTARY  MFORMATION: 

Funding  Availability 

Fimds  in  the  amount  of  $200  million 
are  available  for  this  disaster  relief 
program  and  shall  remain  available 
until  September  30, 1995.  The  funds  are 
available  for  awarding  disaster 
assistance  grants  pursuant  to  the  Public 
Works  and  Economic  Development  Act 
of  1965,  as  amended.  However,  $100 
milUon  shall  only  be  available  to  the 
extent  an  official  budget  request  for  a 
specific  dollar  amount,  that  includes 
designation  of  the  entire  amount  of  the 
request  as  an  emergency  requirement  as 
defined  in  the  Balanced  Budget  and 
Emergency  Deficit  Control  Act  of  1985, 
as  amended,  is  transmitted  by  the 
President  to  Congress. 

Grant  Rates 

Grant  rates,  as  established  by  the 
Public  Works  and  Economic 
Development  Act  of  1965.  as  amended 
(PW'EDA)  and  its  implementing 
regulations  at  13  CFR  chapter  in  may 
vary,  if  permitted  by  PWEDA  and  its 


implementing  regulations,  and 
depending  on  the  relative  needs  and 
financial  capacity  of  applicants.  In  most 
cases,  a  nonfederal  local  share  will  be 
required.  In  rare  and  extenuating 
ciroimstances,  EDA  may  waive  the  local 
share  requirement  where  permitted  by 
the  PWEDA  and  its  implementing 
regulations  at  13  CFR  chapter  IDL  Local 
share  requirements  are  discussed  in  the 
Federal  Register  of  January  11, 1993, 
(58  FR  3800)  announcing  the  policies 
and  appUcation  procedvires  for  EDA's 
Fiscal  Year  1993  programs. 

Eligible  Applicants 

Eligible  applicants  include  any  of  the 
states  or  political  subdivisions  thereof, 
including  municipalities  and  quasi- 
public  corporations  and  authorities, 
Indian  tribes,  and  nonprofit 
corporations  representing  an  EDA 
designated  redevelopment  area  or  part 
thereof  located  in  areas  affected  by  the 
Midwest  Flood  of  1993,  and  other 
disasters.  Eligible  applicants  are  further 
identified  in  the  Federal  Register  of 
January  11, 1993  (58  FR  3800). 

Proposal  Submission  Procedures 

Proposals  for  assistance  authorized 
under  chapter  I,  of  Public  Law  103-75 
shall  be  submitted  to  EDA  with  a 
completed  Form  SF-424.  Applicants 
must  clearly  demonstrate  how  the  EDA 
assistance  will  help  the  area  recover 
from  the  economic  hardship  and  other 
problems  caused  by  the  floods,  or  other 
disasters,  and  that  such  assistance  has 
been  preceded  by  sound  planning. 
Interested  parties  should  contact  the 
appropriate  Economic  Development 
Representative  for  the  area  or  the 
appropriate  EDA  Regional  Office  for  a 
proposal  package. 

Application  Procedures 

A  determination  of  whether  to  invite 
a  grant  application  for  EDA  assistance 
will  be  issued  based  upon  the  outcome 
of  the  Agency's  review  of  the  applicant's 
preliminary  application/proposal 

Funding  Instrument 

Funds  will  be  awarded  as  grants  in 
accordance  with  the  requirements  of 
Utle  I.  title  m,  title  IV,  and  title  IX  of  the 
Public  Works  and  Economic 
Development  Act  of  1965,  as  amended 
(Public  Law  89-136;  42  U.S.C.  3121  et. 
seq]  (PWEDA).  The  appropriate  title  for 
grant  application  and  award  will  be 
determined  by  EDA  based  on  the  nature 
of  the  project  and  the  eligibility  of  the 
area. 

Other  Information 

Application  procedures,  competitive 
selection  criteria  and  post  approval 


project  implementation  information  for 
the  applicable  assistance  are  described 
in  the  Federal  Register  of  January  11, 
1993,  (58  FR  3800)  announcing  EDA's 
Notice  of  Availability  of  Funds  for  FY 
1993. 

FOR  FURTHER  iNFORMATK)N  CONTACT: 
Contact  the  appropriate  Economic 
Development  Representative  or  Et)A 
Regional  Office  listed  below: 
Denver  Regional  Office  (ND,  SD,  LA, 
MO,  KS). 
Economic  Development 
Administration,  Denver  Regional 
Office,  room  670, 1244  Speer 
Boulevard,  Denver.  CO  80204, 
Telephone:  (303)  844-4714 

Denver  Region  Economic  Development 
Representatives: 

North  Dakota 
Economic  Development 
Representative:  Cornelius  Grant, 
Address:  EDA  Disaster  Field  Office, 
P.O.  Box  1911,  Bismarck,  ND 
58501,  Telephone  Number:  (701) 
250-4321 

South  Dakota  and  Nebraska 
Economic  Development 
Representative:  Warren  A. 
Albertson,  Address:  Federal 
Building,  room  219,  Pierre,  SD 
57501,  Telephone  Nimiber:  (605) 
224-8280 

Iowa 
Economic  Development 
Representative:  Robert  Cecil. 
Address:  Federal  Building,  room 
593A,  210  Walnut  Stiwt.  Des 
Moines,  LA  50309,  Telephone 
Number:  (515)  284-4746 

Missouri 
Economic  Development 
Representative:  Forrest  E.  Koch, 
Address:  Robert  A.  Young  Building, 
room  8.308H,  1222  Spruce  Street. 
St.  Louis.  MO  63103.  Telephone 
Number:  (314)  539-2321 

Kansas 
Economic  Development 
Representative:  John  Zender, 
Address:  Room  632, 1244  Speer 
Blvd.,  Denver.  CO  80204, 
Telephone:  (303)  844-4902 

Chicago  Regional  Office  (WI.  MN.  IL): 

Economic  Development 
Administration,  Chicago  Regional 
Office,  suite  855.  Ill  North  Canal 
Street,  Chicago,  IL  60606-7204, 
Telephone:  (312)  353-7706 

Chicago  Region  Economic  Development 
Representatives: 

Wisconsin 
Economic  Development 
Representative:  Jack  D.  Price, 
Address:  Suite  114, 1320  West 
Clairemont  Avenue,  Eau  Claire,  WI 
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54701,  Telephoiw:  (715)  834-4079 
Minnesota 
Economic  Development 
Representative:  John  B.  Arnold,  m. 
Address:  104  Federal  Building.  515 
West  First  Street.  Duhith.  MN 
55802,  Telephone:  (218)  720-5326 


nUnois 

Economic  Devdopment 
Representative:  Alfred  L.  Casals, 
Address:  509  West  Capitol,  suite 
204.  Springfield.  IL  62704. 
Telephone:  (217)  492-4224 


Dated:  October  12. 1993. 

WiDmr  F.  Hawkins, 

Acting  Auistant  Secretary  for  Ecoaomic 
Development 

[FR  Doc  9^-25644  Filed  l(>-16-«3;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Parte  301. 312,  322,  350,  362, 
381,  and  391 

[Docket  No.  8»-010P] 

RIN05S3-AB04 

Centralization  and  Automation  of  the 
Export  Certification  Process 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 
action:  Proposed  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing 
to  amend  the  Federal  meat  and  poultry 
'  products  inspection  regulations 
governing  the  certification  of  domestic 
meat  and  poultry  products  intended  for 
export  to  foreign  countries.  FSIS  is 
proposing  to  centralize  and  automate 
the  export  certification  process,  to 
replace  the  official  export  stamp  with  an 
unofficial  stamp  under  the  control  of 
each  official  establishment  intending  to 
export  product,  and  to  rescind  the 
requirement  that  each  individual 
container  of  product  be  stamped  with 
the  number  of  the  export  certificate  that 
covers  the  product.  FSIS  is  also 
proposing  to  establish  a  performance- 
based  compliance  review  program  for 
those  establishments  exporting  product, 
to  establish  penalties  for  failure  to 
comply  with  these  proposed 
regulations,  and  to  establish  a  standard 
fee  for  preparation  of  export  certificates 
which  reflect  the  performance  of 
inspection  procedures  beyond  routine 
United  States  insj)ection  procedures. 
The  proposed  rule  would  also  make  the 
exporter  responsible  for  knowing  the 
requirements  of  the  coimtry  to  which 
product  is  being  exported  and  for 
ensuring  that  any  additional 
requirements  above  and  beyond  United 
States  requirements  have  been  met.  FSIS 
is  proposing  to  revise  the  definition  of 
"inspector"  is  both  the  Federal  meat 
inspection  and  poultry  products 
inspection  regulations  to  include  an 
inspector  of  the  Program  or  any 
individual  designated  by  the 
Administrator,  FSIS.  FSIS  is  also 
proposing  to  amend  the  Federal  meat 
and  poultry  products  inspection 
regulations  to  add  a  definition  of 
"responsibly  connected  person."  FSIS 
would  continue  to  conduct  all 
inspection  activities  necessary  to  assure 
the  production  of  sound,  wholesome, 
unadulterated  and  properly  labeled 
products  that  meet  the  requirements  of 
the  United  States.  The  proposed 
changes  are  designed  to  improve 


compliance  with  foreign  country 
facility,  equipment,  animal  health  and 
procedural  requirements,  improve  the 
accuracy  and  security  of  export 
certificates,  provide  ready  access  and 
imiform  interpretation  of  foreign 
country  requirements,  expedite 
transmission  of  documents  and  focus 
compliance  resources  on  areas  most  in 
need  of  attention. 

DATES:  Comments  must  be  received  on 
or  before:  December  17, 1993. 
ADDRESSES:  Written  comments  to: 
Policy  Office,  ATTN:  Unda  Carey.  FSIS 
Hearing  Cleric,  room  3171,  South 
Agriculture  Building,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington  DC  20250.  Oral 
comments,  as  provided  by  the  Poultry 
Products  Inspection  Act.  should  be 
directed  to  Dr.  Robert  Fetzner,  (202) 
720-9051.  (See  "Comments"  tmder 
SUPPLEMENTARY  INFORMATION.) 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  Fetzner.  Director.  Export 
Coordination  Division.  International 
Programs,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture. 
Washington.  DC  20250.  (202)  720-9051. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Administrator  has  made  an  initial 
determination  that  the  proposed  rule  is 
not  a  major  rule  under  Executive  Order 
12291.  It  would  not  result  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies  or  geographic 
regions,  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  foreign  or  domestic 
markets. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  rule  is  adopted, 
all  State  and  local  laws,  regulations  or 
policies,  except  those  that  are  consistent 
with  the  proposed  rule,  are  preempted. 
This  proposed  rule  is  not  intended  to 
have  retroactive  effect.  Prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule,  no  administrative  procedures 
must  be  exhausted.  However, 
administrative  procedures  must  be 
exhausted  prior  to  any  judicial 
challenge  to  application  of  the 
provisions  of  the  rule.  Under  the 
Federal  Meat  Inspection  Act  and  the 
Poultry  Products  Inspection  Act,  the 
administrative  procedures  are  set  forth 


in  9  CFR  parts  306  and  335  and  part 
381,  Subparts  F  and  W,  respectively. 

Effect  on  Small  Entitiefl 

The  proposed  rule  would  centralize 
and  automate  the  export  certification 
system  and  require  exporters » to  assure 
that  any  special  facilities,  equipment  or 
procedural  requirements  imposed  by  the 
foreign  country  have  been  met  before  an 
export  certificate  would  be  issued.  The 
goal  of  the  proposed  changes  to  current 
requirements  is  to  improve  the 
accuracy,  efficiency  and  security  of  the 
export  certification  system  for  meat  and 
poultry  products. 

Costs  inciirred  by  exporters  to 
participate  in  the  proposed  system 
would  be  for  the  purchase  of  basic 
computer  hardware  and 
commimications  software.  Most 
exporters  already  possess  such 
electronic  capabilities.  However,  those 
exporters  who  do  not  vdsh  to  invest  in 
computer  equipment  and  software 
would  have  the  option  of  transmitting 
information  needed  to  complete  a 
certificate  by  telephone  or  by  U.S.  mail. 
Agency  personnel  would  input 
information  into  the  computer  system. 
Completed  certificates  would  be  mailed 
or  faxed  to  the  exporter. 

Approximately  one-fourth  of  the 
foreign  countries  to  which  product  is 
currently  exported  impose  no  special  or 
additional  requirements  on  imported 
products  other  than  normal,  routine 
USDA  inspection  requirements.  The 
remaining  coimtries  do  require,  in 
varying  degrees,  special  facilities  and 
equipment,  or  special  inspection  or 
processing  procedures  for  product 
intended  for  export  to  those  countries. 
In  these  instances,  the  exporter  would 
be  responsible  for  generating  and 
maintaining  documentation  to 
substantiate  that  all  such  requirements 
have  been  met. 

The  proposal  would  also  establish  a 
per  certificate  fee  for  statements  or 
certifications  required  by  a  foreign 
country  that  concern  procedures  above 
and  beyond  normal  USDA  inspection 
procedures.  The  fee  would  permit  FSIS 
to  capture  the  costs  of  the  new  export 
certification  system.  FSIS  issued 
179,163  export  certificates  during  fiscal 
year  1990.  It  is  estimated  that 
approximately  185,000  certificates  will 
be  issued  every  year.  Based  on  this 
estimate,  it  is  expected  that  the  fee 
would  be  around  $7.00  per  certificate. 
(The  exact  figure  will  be  published  in 
the  final  regulation.) 


1  The  tarm  "exporter"  refers  to  agents,  brokers, 
official  establishments  or  any  other  entity  intending 
to  export  meat  or  poultry  products  to  a  foreign 
coimtry. 
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The  proposal  would  also  reqiiire  that 
establishments  purchase  their  own 
export  marking  device.  The  cost  of  a 
marking  device  and  ink  is  estimated  to 
be  $15  per  year. 

The  increased  accuracy  and  efficiency 
of  the  new  system  would  decrease 
delays  and  the  number  of  shipments 
refused  entry  at  foreign  ports  thus 
benefiting  all  exporters.  Tlierefore,  FSIS 
has  determined  that  the  proposed  rule 
would  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities. 

Paperwork  Requirements 

Current  Requirement 

1 1  This  proposed  rule  would  reqxiire  that 
exporters  transmit  information  to  FSIS 
regarding  the  nature  of  the  product  they 
wish  to  export.  Although  tUs 
requirement  would  alter  the  manner  in 
which  information  is  pro\'ided  to  the 
Agency,  there  is  no  change  from  the 
type,  frequency  or  quantity  of 
information  currently  collected. 

New  Requirement 

Under  the  proposed  rule,  there  would 
be  a  one-time  paperwork  requirement 
for  exporters  before  their  first  export 
certificate  would  be  issued.  Exporters 
would  be  required  to  complete  a  form 
provided  by  the  Agency.  Exporters 
would  provide  the  company  name, 
contact  person,  address,  the  typed  name 
of  the  person  signing  the  application, 
the  applicant's  original  signature,  the 
company's  nine  digit  identification 
niunber  assigned  by  USDA's  National 
Finance  Center,  telephone  number  and, 
if  applicable,  facsimile  number.  On  this 
form,  exporters  would  also  be  required 
to  identify  all  persons  responsibly 
connected  with  the  exporter.  A  person 
responsibly  connected  with  the  exporter 
would  be  one  who  is  an  officer,  director, 
partoer  or  managerial  employee,  or  one 
who  owns  10  percent  or  more  of  the 
company's  voting  stock.  Next,  the 
applicant  would  list  the  name  of  each 
person  responsibly  connected  with  the 
applicant  who  has  been  convicted,  in 
any  Federal  or  State  court,  of  any  felony 
and/or  more  than  one  violation  of  any 
law,  other  than  a  felony,  based  upon  the 
acquiring,  handling  or  distribution  of 
unwholesome,  mislabeled  or 
deceptively  packaged  food,  or  upon 
fraud  in  connection  with  transactions  in 
food.  The  nature  and  date  of  the  crime, 
and  the  court  in  which  the  conviction 
was  handed  down  would  be  listed.  The 
applicant  wo\Ud  also  list  each 
conviction  against  the  applicant,  in  any 
Federal  or  State  court,  of  any  felony 
and/or  more  than  one  violation  of  any 
law,  other  than  a  felony,  based  upon  the 


acquiring,  handling  or  distribution  of 
unwholesome,  mislabeled  or 
deceptively  packaged  food,  or  upon 
fraud  in  connection  with  transactions  in 
food.  The  nature  and  date  of  the  crime, 
and  the  coiut  in  which  the  conviction 
was  handed  down  would  be  listed.  The 
form  would  include  a  warning 
statement  which  states  that  persons 
will-fully  making  false,  fictitious  or 
fraudulent  statements  or  entries  on  the 
application  may  be  subject  to  a  fine,  or 
imprisonment  or  both.  The  warning 
applies  to  all  responses  the  exporter 
makes  on  the  form.  In  addition,  a 
certification  statement  would  be 
included  on  the  form  which  reads:  "I 
CERTIFY  that  all  statements  made 
herein  are  true  to  the  best  of  my 
knowledge  and  belief.  By  signing  this 
application,  I  agree  to  abide  by  cul 
USDA  requirements  in  connection  with 
the  export  of  meat  and  poultry  and 
products  thereof,  and  I  will  make  true 
and  acciu^te  representations  on  all 
requests  for  export  certifications,  and  I 
recognize  that  any  misrepresentation 
may  resiUt  in  revocation  of  eligibility  to 
participate  in  the  export  certification 
system."  The  information  on  the  form 
would  be  used  when  subsequent 
certificates  are  requested  by  the 
exporter. 

New  Requirement 

The  proposed  rule  would  require  that 
an  exporter  who  intends  to  export 
prodtict  to  countries  which  require  that 
additional  inspection  procedure 
requirements  be  conducted,  in  some 
cases,  continue  to  generate  and  maintain 
certain  information  relating  to  the 
eligibility  of  product  exported  to  the 
foreign  coimtiies  and,  in  other  cases,  to 
begin  to  generate  and  maintain  certain 
information.  (Some  exporters  routinely 
maintain  these  records  for  their  own 
information  and  to  protect  their 
business  interests.)  FSIS  would  reouire 
that  these  records  be  generated  and 
maintained  by  the  exporter  and  be 
retained  by  the  exporter  in  accordance 
with  the  requirements  of  9  CPR  part 
320.3.  Such  records  would  only  have  to 
be  generated  during  those  times  that  the 
exporter  is  preparing  product  for  export 
to  the  particiilar  country.  During  routine 
plant  reviews,  FSIS  review  officers 
would  examine  the  records  to 
substantiate  that  exporting  cotmtry 
requirements  were  met.  These 
paperwork  requirements  are  necessary 
because  an  FSIS  inspector  would  no 
longer  be  directly  involved  in  assuring 
that  foreign  coxmtry  requirements  are 
met  Currently,  the  inspector  observes 
that  requirements  are  met  and  attests  to 
this  by  signing  the  certificate.  Under 
this  proposal,  the  exporter  would  be 


responsible  for  confirming  and 
certifying  that  requirements  were  met. 
Therefore,  written  documentation 
would  be  needed  to  satisfy  both  the 
foreign  country  and  FSIS  that 
statements  made  by  exporters  on 
certificates  are  correct. 

In  addition,  the  exporter  should  have 
a  system  that  can  reconcile  product 
certificate  numbers  and  the  records 
pertaining  to  the  product.  FSIS  would 
not  prescribe  the  form  or  manner  of  the 
records  but  would  provide  exporters 
with  guidelines  for  prep>aring  and 
maintaining  the  required  records.  FSIS 
would  require  that  the  records  reflect 
the  following  information: 

1.  The  eligibility  of  slaughter  and 
processing  establishments  and  cold 
storage  facilities.  Certain  countries  only 
accept  exports  originating  from 
approved  establishments  and  cold 
storage  facilities.  This  would  involve 
documenting  that  an  exporter  is 
approved  to  export  to  a  certain  country. 
Ine  Export  Coordination  Division, 
International  Programs,  FSIS,  maintains 
a  Usting  of  approved  establishments  and 
storage  fadiities  and  provides  the  Ust 
upon  request  In  the  case  of  cold  storage 
facilities,  documentation  would  be 
maintained  which  shows  that  products 
stored  in  the  facility  and  intended  for 
export  originated  fii3m  approved 
estabUshments  and  were  kept  segregated 
bom  nonapproved  product. 

2.  The  origin  of  cattle  and  sheep,  i.e., 
fitjm  approved  premises  (feedlots). 
Currently,  the  feedlot  owner/operator 
provides  an  affidavit  to  the  exporter 
certifying  that  his/her  feedlot  or  similar 
holding  facility  is  an  approved  facility. 
The  exporter  then  provides  this  affidavit 
to  the  inspector  in  charge.  Under  the 
proposed  rule,  the  exporter  would  not 
give  the  affidavit  to  the  inspector  in 
charse  but  would  maintain  the  affidavit 


on  me. 

3.  The  disease  status  of  livestock  and 
poultry  sources  (States,  countries).  This 
would  involve  periodically  contacting 
the  Animal  and  Plant  Health  Inspection 
Sendee  or  the  State  Veterinarian  about 
the  disease  status  of  a  State  or  county 
and  maintaining  a  written  statement  of 
the  findings  on  file. 

4.  Coolang,  ambient  and  cold 
treatment  temperatures  used  diuing 
processing  of  meat  and/or  poultry,  For 
each  lot  of  product  produced,  product 
temperatures  would  be  taken  and 
recorded. 

5.  Various  specific  processing/ 
production  requirements.  Several 
countries  have  very  stringent  and 
extensive  processing  requirements. 
Some  countries  require  the  use  of  cold 
treatment  of  pork  for  destruction  of 
trichinae,  or  that  port  products  be 
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analyzed  for  the  presence  or  absence  of 
tnchiinae.  or  that  the  estabUshment 
cease  usual  operations  and  institute 
other  specific  operations  when 
producing  product  for  export  to  the 
country.  These  actions  would  be 
documented  and  maintained  on  file. 

6.  Current  and  appropriate  export 
licenses.  Some  foreign  countries  require 
that  an  export  license  be  obtained  from 
that  country  before  exports  are  accepted. 
The  hcense  would  be  on  file  with  the 
exporter. 

7.  How  and  when  transpoftation 
vehicles  are  sanitized.  This  would 
involve  documenting  how  and  when 
transportation  vehicles  are  sanitized. 

8.  The  absence  of  certain  species  in 
plants  during  production  runs  for  export 
to  particular  countries,  i.e.,  no  swine  or 
swine  products  may  be  in  plants  while 
producing  beef  products  for  export  to 
Australia.  This  would  involve  a  written 
statement  attesting  to  the  above. 

9.  Water  volume  and  temperature  of 
chill  tanks.  For  each  lot  of  product 
produced,  the  amount  of  water  used  in 
chill  tanks  and  the  temperature  of  the 
chill  tanks  would  be  recorded. 

10.  Slaughter  and  freezing  dates.  This 
would  involve  a  written  record  of  when 
livestock  and/or  poultry  were 
slaughtered  and  when  the  meat  and 
poultry  products  were  frozen. 

11.  Ritualistic  slaughter  certification. 
This  would  involve  obtaining  a 
certification  from  an  Islamic  Center  and 
maintaining  the  certification  on  file. 

12.  Results  of  product  microbiological 
analyses.  For  each  lot  of  product 
produced,  various  microbiological 
analyses,  as  specified  by  the  foreign 
country,  would  be  conducted  and  the 
results  maintained  on  file. 

13.  How  and  when  product  cans  are 
sanitized.  This  would  involve 
documenting  how  and  when  product 
cans  are  sanitized. 

These  recordkeeping  requirements 
have  been  submitted  to  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501). 

Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  proposal.  Written  comments  should 
be  sent  to  the  Policy  Office.  Please  refer 
to  Docket  Number  89-OlOP.  Any  person 
desiring  an  opportunity  for  an  oral 
presentation  of  views  should  make  such 
request  to  Dr.  Fetzner  so  that 
arrangements  can  be  made  for  such 
views  to  be  presented.  A  record  will  be 
made  of  all  views  orally  presented.  All 
comments  submitted  in  response  to  the 
proposal  will  be  available  for  public 
inspection  in  the  Policy  Office  between 


9  a.m.  and  12:30  p.m.  and  1:30  and  4 
p.m.,  Monday  through  Friday. 

Background 

Under  the  Federal  Meat  Inspection 
Act  (FMLA).  the  Secretary  is  responsible 
for  assuring  that  any  product  intended 
for  export  is  inspected  for  soundness 
and  wholesomeness  (21  U.S.C.  615). 
The  FMIA  also  authorizes  the 
appointment  of  inspectors  to  issue 
inspection  certificates  stating  the 
condition  of  meat  products  intended  for 
export  (21  U.S.C.  616).  Further,  the 
FMIA  prohibits  the  clearance  of  any 
vessel  oaving  on  board  any  meat 
products  intended  for  export  to  a  foreign 
country  unless  a  certificate  of  soundness 
and  wholesomeness  is  prepared  for  and 
accompanies  such  products  (21  U.S.C. 
617  and  618). 

Section  322.1  of  the  Federal  meat 
inspection  regulations  (9  CFR  322.1) 
requires  that  the  outside  containers  of 
any  inspected  and  passed  product 
intended  for  export  be  marked  with  an 
official  export  stamp  bearing  the 
number  of  the  export  certificate.  Section 
322.2  (9  CFR  322.2)  provides 
instructions  to  FSIS  inspectors  for 
issuing  export  certificates  for  shipments 
of  inspected  and  passed  meat  products 
to  any  foreign  country  upon  application 
for  such  certification  from  exporters. 

The  Poultry  Products  Inspection  Act 
(PPLA)  does  not  require  that  the 
Secretary  appoint  inspectors  to  certify 
poultry  products  for  export  and  to  issue 
export  certificates.  However,  section  14 
of  the  PPLA  (21  U.S.C.  463)  authorizes 
the  Secretary  to  prescribe,  by  regulation, 
conditions  imder  which  poultry 
products  capable  for  use  as  human  food 
shall  be  stored  or  otherwise  handled  by 
any  person  engaged  in  the  business  of 
buying,  selling,  freezing,  storing  or 
transporting  in  or  for  commerce,  or 
importing,  whenever  the  Secretary 
deems  such  action  necessary  to  assure 
that  such  articles  will  not  be  adulterated 
or  misbranded  when  delivered  to  the 
consumer. 

Section  381.105  of  the  poultry 
products  inspection  regulations  (9  CFR 
381.105)  authorizes  Federal  inspectors 
to  certify  poultry  products  for  export 
and  to  issue  export  certificates  for 
inspected  and  passed  poultry  products 
intended  for  export  to  foreign  countries. 
Section  381.105  further  requires  that  the 
outside  containers  of  products  covered 
by  an  export  certificate  be  marked  with 
a  stamp  bearing  the  number  of  the 
export  certificate. 

Export  certification  is  the  procedxire 
through  which  the  Government  of  the 
United  States  communicates  its 
assurances  to  the  government  of  the 
receiving  country  that  the  U.S.  meat  or 


poultry  products  identified  on  the 
certificate  are  sound,  wholesome, 
unadulterated  and  properly  labeled,  and 
meet  the  Animal  health  requirements  of 
the  receiving  country.  Traditionally, 
these  assiirances  have  been 
communicated  by  means  of  a  paper 
certificate  signed  by  an  FSIS  inspector. 
After  completion,  the  certificate  moves 
through  several  commercial  channels 
until  it  is  presented  by  the  importer  or 
agent  to  the  government  officials  of  the 
receiving  country.  FSIS  is  proposing  to 
expand  die  definition  of  inspector  to 
encompass  any  individual  designated 
by  the  Administrator,  FSIS.  This  wrill 
allow  the  Export  Coordination  Division 
Ehrector,  once  designated,  to  sign  the 
export  certificates. 

FSIS  Export  Certification  ProceM  Study 

In  1988,  FSIS's  Policy  and  Planning 
Staff  (PPS)  conducted  a  comprehensive 
study  2  to  identify  any  problems  or 
issues  associated  with  the  FSIS  export 
certification  process  which  might  be 
impeding  the  exportation  of  meat  and 
poultry  products  to  foreign  countries.     ' 
Among  the  problems  identified  by  the 
study  were:  (1)  Lack  of  timely  and 
accurate  information  available  to 
inspectors  and  exporters  concerning 
foreign  country  requirements,  resulting 
in  improperly  prepared  certificates  with 
an  attendant  potential  for  shipment 
delays  and  product  refusal  at  the  port  of 
entry:  (2)  lack  of  centralized  certificate 
preparation  resulting  in  loss  of 
document  control  and  security  by  the 
Agency,  as  well  as  inconsistent 
interpretation  of  foreign  country 
requirements  by  inspectors;  and  (3)  lack 
of  uniformly  rapid  responses  to 
certification  requests  from  facilities, 
such  as  warehouses,  which  are  not 
under  continuous  inspection. 

The  study  made  several 
recommendations  for  correcting  these 
problems.  PPS  recommended:  (1) 
Electronic  compilation  and  transmission 
of  foreign  country  requirements,  (2) 
centralized  preparation  of  standardized 
certificates,  (3)  implementation  of  a 
performance-basea  export  reinspection 
system  and  (4)  electronic  transfer  of 
certificates. 

Export  Coofdination  Division  Functions 

The  Export  Coordination  Division 
(ECD),  International  Programs  (IP).  FSIS. 
implements  Agency  policy  on 
certification  for  export  of  meat  and 
poultry  products.  ECD  provides 
assistance  to  the  U.S.  meat  and  poultry 


>  A  copy  of  the  study  titM  "Export  Iiup«ctian 
and  Cottlfication  Unit  Idwitifintinn  and  AnaiysU'* 
U  a\'ul^e  from  th*  FSIS  Haaring  dark,  USDA, 
14th  a  hidepandeoca  Avwuia,  SW.  Room  3179, 
South  Agriculture  Building,  Waahingtoo.  DC  20250. 
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industry  in  meeting  the  requirements  of 
foreign  countries  by  identifying  and 
analyzing  foreign  inspection 
reqiiirements  in  terms  of  their 
comparability  with  U.S.  standards  and 

grocedures.  Foreign  requirements  are 
iterpreted  and  disseminated  to 
inspection  personnel,  potential 
exporters  and  industry  organizations  to 
&cilitate  the  export  of  U.S.  meat  and 
poultry  products.  ECD  coordinates  and 
evaluates  the  export  certification 
program  through  periodic  reviews  of 
field  export  procedures.  ECD  is  also 
responsible  for  planning,  scheduling 
and  coordinating  reviews  of  U.S. 
establishments  by  foreign  officials  with 
respect  to  certifying  the  establishments 
as  eligible  to  export. 

Cturent  Export  Certification  Procedures 

Currently,  exporters  request 
inspection  of  product  for  export  by 
submitting  an  FSIS  Form  9060-€, 
Application  for  Export  Certificate,  to  an 
FSIS  inspector.  Upon  receiving  this 
notice  of  intention  to  export,  the  FSIS 
inspector  visually  inspects  the  product 
to  confirm  that  product  described  on  the 
certificate  bears  the  USDA  mark  of 
inspection,  indicating  that  the  product 
is  soimd,  wholesome,  not  adulterated, 
and  properly  marked,  labeled  and 
packagCKl. 

If  the  foreign  country  has  special 
requirements,  the  inspector  verifies  that 
all  appropriate  requirements  have  been 
met.  This  verification  is  a  reimbursable 
service  paid  for  by  the  exporter.  In 
performing  this  function,  the  inspector 
may  rely  on  a  variety  of  evidence, 
depending  on  the  particular  certification 
required.  Some  coimtries,  for  instance, 
require  a  confirmation  of  the  absence  of 
specific  diseases  from  the  country.  State 
or  locality  from  which  the  product 
originated.  With  few  exceptions,  these 
additional  requirements  do  not  entail 
the  visual  inspection  of  product  or  any 
task  performance  on  the  part  of  the 
inspector  over  and  above  that  which  has 
already  been  provided  during  the 
normal  inspection  operation. 

Upon  completion  of  the  physical 
product  review  and  preparation  of 
required  paperwork,  the  FSIS  inspector 
provides  the  USDA  Export  Certificate, 
FSIS  Form  9060-5,  to  the  exporter.  At 
the  present  time,  FSIS  inspectors  issue 
additional  certificates  for  many 
countries,  i.e.,  additional  forms 
containing  special  statements  required 
by  the  particular  country.  This 
multiplicity  of  forms  provides  a  greater 
opportunity  for  error,  increases 
paperwork  and  reduces  the  security  of 
the  certificate  by  increasing  the 
opportimity  for  falsification  of  the 
niunerous  forms. 


To  determine  which  requirements 
apply  to  specific  countries,  FSIS 
inspectors  rely  on  FSIS  directives,  the 
Meat  and  Poultry  Inspection  Manual 
and  various  issuances  which  update 
these  requirements.  When  questions 
concerning  foreign  country 
requirements  arise,  inspectors  normally 
contact  their  supervisor  and/or  area 
office  staff  for  guidance.  As  field  and 
area  offices  do  not  always  have  up-to- 
date  information,  there  is  a  danger  that 
shipments  will  not  be  in  compliance 
witn  current  foreign  country 
requirements.  Furthermore,  because 
export  certification  may  not  be  a  routine 
function  in  some  locations,  it  is  possible 
that  inspectora  will  have  ins\ifficient 
opportunity  to  become  thoroughly 
familiar  with  either  foreign  coimtry 
requirements  or  certification 
procedures.  For  that  reason, 
requirements  have,  bom  time  to  time, 
been  inconsistently  or  incorrectly 
applied,  resulting  in  delays  and  even 
rejection  of  shipments  by  foreign 
countries.  An  additional  problem  has 
occurred  when  foreign  countries  require 
a  veterinarian  to  sign  a  certificate  and  a 
veterinarian  is  not  readily  available. 
This  situation  is  not  imcommon  in 
certain  fecilities  such  as  warehouses 
(storage  facilities). 

Export  Certification  Pilot  Study 

During  the  month  of  August  1988,  IP 
conducted  a  pilot  study  to  test  some  of 
the  recommendations  of  the  1988  PPS 
study  to  determine  the  feasibiUty  of 
centralization  and  automation  of  the 
system.  The  pilot  involved  2,200 
estabhshments  in  the  Northeastern 
region.  Custody  of  the  export  stamps 
used  by  inspectors  to  imprint  the  export 
certification  number  on  product 
containers  was  tiuned  over  to  each  of 
the  participating  establishments.  A 
centralized  export  office  was  set  up  in 
Washington,  DC,  with  telephones, 
facsimile  machines,  a  copier  and  other 
necessary  equipment  to  handle  requests 
for  certificates.  Clerical  and  technical 
persoimel  were  trained  to  respond  to 
requests  for  information  and  to  prepaire 
certificates.  During  the  pilot,  all  export 
certificates  for  shipments  from  the 
Northeastern  region  were  prepared  in 
the  Washington,  DC,  office.  A  database 
of  export  requirements  was  also 
developed  for  all  foreign  countries 
receiving  meat  and  poultry  products 
from  the  United  States.  Exporters  could 
request  information  on  foreign  country 
requirements  from  ECD,  which 
furnished  this  information  by  telephone, 
fax  or  mall,  according  to  the  exporter's 
wishes. 

The  certificate  issuance  process 
developed  for  the  pilot  involved  several 


steps.  Firms  v^shing  to  export  product 
would  fax  or  mall  the  Notice  of  Intent 
(NOI)  to  ECD  (or  relay  the  information 
by  telephone)  to  reouest  an  Export 
Authorization  Number  (EAN — the 
official  alphanumeric  authorization 
niunber  to  be  applied  to  the  proposed 
shipment).  The  NOI  included  the 
exporter's  name,  address,  telephone  and 
facsimile  number,  establishment 
niunber,  type  of  product  and  receiving 
country.  After  being  assigned  an  EAN, 
the  exporter  would  stamp  the  EAN  on 
the  product  containers,  complete  the 
NOI  form,  certifying  by  signature  that 
the  product  was  in  comphance  with 
receiving  country  requirements  and  bore 
the  "U.S.  Inspected  and  passed"  marks, 
and  forward  the  completed  NOI  to  the 
ECD.  Upon  receipt  of  the  NOI,  the  ECD 
operator  copied  the  information  from 
the  NOI  onto  an  export  certificate  and 
either  faxed  or  mailed  the  certificate  to 
the  exporter.  By  the  end  of  the  pilot  test, 
883  export  certificates  were  issued  to 
112  companies  exporting  product  to  50 
countries. 

Program  officials  and  participating 
exportere  overwhelmingly  indicated 
that  the  pilot  study  had  been  a  success. 
Exporters,  particularly  those  at  cold 
storage  facilities,  who  do  not  have 
continuous  in-plant  inspection  or  who 
export  product  to  countries  requiring 
health  certificates  signed  by  a 
veterinarian,  were  particularly  pleased 
with  the  new  certification  process 
because  of  the  rapid  response  time.  An 
additional  benefit  was  the  enhanced 
security  generated  by  a  centralized, 
automated  system  which  guards  against 
unauthorized  alteration  and  loss  of 
documents. 

Security  and  Authenticity  of  Export 
Certificates 

In  the  past,  allegations  have  been 
made  that  export  certificates  have  been 
the  subject  of  fraudulent  practices  while 
they  circulated  outside  government 
control.  Questions  about  the 
authenticity  of  signatiires  have  also 
arisen,  even  though  forgery  of  an  official 
certificate  is  a  criminal  offense.  Section 
11  of  the  FMIA  and  Section  9  of  the 
PPIA  prohibit  such  acts;  Section  406  of 
the  FMIA  and  Section  12  of  the  PPIA  set 
forth  the  criminal  penalties  for  such 
offenses.  Prohibitions  and  penalties  for 
anyone  who  knowingly  meikes  false 
statements  or  representations  in  matters 
under  the  jurisdiction  of  the  United 
States  Government  are  set  forth  in  18 
U.S.C  1001,  which  establishes  fines  of 
up  to  $10,000  and  imprisonment  for  up 
to  5  years.  Investigations  have  indicated 
that  fraudulent  practices  may  have 
occurred,  but  the  evidence  was  not 
conclusive.  Authenticity  of  certificates 
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has  depended  on  the  presence  of  an 
original  signature  of  an  FSIS  employee, 
but  reconciliation  of  the  certificates  has 
never  been  a  feasible  alternative  because 
of  the  high  cost  and  logistical 
difficulties  of  implementing  such  a 
procedure.  The  primary  procedure  for 
verifying  the  authenticit>'  of  certificates 
has  been  to  rely  on  official  stamps, 
correct  certification  statements  and  the 
appearance  of  the  certificate  itself. 

Use  of  the  proposed  export 
certification  procedures  would  provide 
improved  security  of  export  certificates. 
Under  these  procedures,  the  original 
export  certificate  would  be  sent  directly 
to  the  inspection  officials  in  the 
receiving  country.  The  authenticating 
signature  would  be  applied  to  the 
certificate  using  anti-forging  signature 
machines  similar  to  those  applied  to 
hank  drafts.  Certificates  would  also  be 
serially  nimibered  with  a  unique 
number  series  assigned  to  each 
receiving  country.  These  procedures 
would  permit  a  receiving  country  to 
implement  reconciUation  and 
identification  procedures  to  ensure  that 
imported  meat  or  poultry  products  are 
identified  by  a  valid  certificate.  Dtiring 
development  of  this  proposed  rule,  FSIS 
consulted  with  its  trading  partners  that 
import  U.S.  meat  and  poultry  products 
and  seeks  comments  on  this  proposal 
from  all  such  countries. 

As  discussed  earlier,  the  FMIA 
provides  that  inspectors  may  issue  an 
official  certificate  stating  the  condition 
of  livestock  and  poultry  and  their 
products  at  the  time  of  inspection. 
However,  it  is  not  essential  that  an  in- 
plant  inspector  issue  the  export 
certificate  covering  the  product 
intended  for  export.  The  FMIA  does  not 
limit  this  function  to  in-plant 
inspectors.  Once  Uvestock  and  poultry 
and  inspected  and  passed  on  ante- 
mortem  inspection  and  the  resulting 
products  are  inspected  and  passed  on 
post-mortem  inspection,  the  in-plant 
inspector  has  made  an  official 
determination  that  the  product  is 
unadulterated  and  properly  labeled. 
This  is  true  for  all  inspiected  and  passed 
product;  the  inspection  system  assures 
production  of  a  wholesome, 
unadulterated  product.  An  inspection 
program  official  who  can  attest  to  the 
product  having  been  inspected  may  sign 
the  export  certificate  and  attest  to  its 
wholesomeness  based  on  that  i&cA, 
regardless  of  whether  he  or  she  was  the 
individual  that  physically  conducted 
the  inspection. 

However,  if  there  are  questions  as  to 
the  wholesomeness  of  a  particular  lot  of 
product  at  the  time  the  product  is  ready 
for  export,  FSIS  would  arrange  for  an 


inspector  on  site  to  reinspect  the 
product. 

Through  §  2.55(a)(2)  of  the  USDA 
Administrative  Regulations  (7  CFR 
2.55),  the  Assistant  Secretary  for 
Marketing  and  Inspection  Services  has 
delegated  to  the  Administrator,  FSIS, 
the  responsibility  for  exercising  the 
functions  of  the  Secretary  of 
Agriculture,  as  these  functions  are  set 
forth  in  the  PPIA  and  the  FMIA.  The 
FSIS  Administrator  would  in  turn 
delegate  the  responsibility  for  issuing 
export  certificates  to  the  Director.  ECT), 
who  would  be  considered  the  inspector 
for  purposes  of  issuing  export 
certificates. 

The  Export  Certificatioii  Infomution 
System  and  Issuance  of  Export 
Certificates 

The  Export  Certification  Information 
System  (DdS)  is  an  Agency  database 
that  currently  consists  of  the  Foreign 
Country  Requirements  Library.'  The 
Library  contains  up-to-date  information 
on  each  foreign  country's  export 
reqi4rements.  When  the  EQS  is  fully 
operational,  it  will  contain  programs 
that  will  generate  export  certificates, 
maintain  historical  information  on  such 
export  certificates  and  on  performance 
histories  of  exporters,  and  set  forth  the 
frequency  of  compliance  reviews  of 
exporters.  Foreign  country  requirements 
would  be  commimicated  via  the  EQS 
directly  to  exporters.  For  those  exporters 
who  are  unable  to  access  the  EQS,  the 
exporter  would  call  or  write  to  ECD.  A 
staff  member  would  then  access  the 
EQS  on  behalf  of  the  exporter. 
Exporters  would  be  responsible  for 
assuring  that  the  product  meets  the 
foreign  coimtry  requirements  and  that 
proper  documentation  is  obtained 
where  some  action  to  meet  these 
requirements  is  necessary,  (e.g., 
obtaining  veterinary  ante-mortem 
inspection).  Once  the  applicable  foreign 
country  requirements  are  met,  the 
exporter  would  ask  FSIS  Headquarters 
in  Washington,  DC,  to  initiate  the  export 
certificate  issuance  process  via  the  EQS. 

Certificate  issuance  would  be 
conducted  by  means  of  the  EQS.  The 
most  efficient  use  of  the  EQS  would  be 
made  by  the  exporter  who  has  even  a 
minimal  amount  of  computer 
equipment,  i.e.,  a  terminal  and  modem, 
or  a  personal  computer  and 
communications  software.  If  the 


a  The  Forsign  Country  Raquiraments  Library  ia  an 
electronic  bulletin  board  that  may  be  accessed  24 
hours  a  day.  Tht  Library  contains  information 
regarding  foreign  country  export  requirements.  The 
Library  may  be  accessed,  via  computer,  by  calling 
(202)  690-0056,  or  by  £ax,  (202)  690-3856  or  by 
writing  to  the  Export  Coordination  Division,  IP, 
FSIS,  USDA.  Washington.  DC  202:0 


exporter  does  not  have  access  to 
computer  equipment,  all  the  document 
transactions  described  above  could  be 
accomplished  by  telephone  or  U.S.  mail. 

Before  the  first  certificate  could  be 
issued,  each  exporter  would  be  required 
to  provide  FSIS,  on  a  form  provided  by 
FSIS,  the  company  name,  contact 
person,  address,  telephone  nimibqr. 
establishment  number  and  fecsimne 
number,  if  any.  To  confirm  the  identity 
of  the  exporter  making  the  certificate 
requests,  each  exporter  would  be 
assigned  a  nine-digit  alphanumeric 
personal  identification  number  by  the 
EQS.  The  exporter  would  utilize  this 
identifier  when  transacting  any  business 
with  the  EQS. 

When  an  exporter  requests  his  or  her 
first  certificate,  the  exporter  would 
commimicate  with  the  EQS  by 
computer  and  would  provide  the 
exporter's  ED  number,  the  foreign 
coimtry,  USDA  establishment  number, 
and  the  species  and  name  of  the  product 
to  be  exported.  The  EQS  would  verify 
that  the  product  is  eligible  for  export  to 
the  foreign  country,  that  the 
establislunent  is  approved  by  officials  of 
the  foreign  country,  when  necessary, 
and  that  the  performance  histories  of  the 
exporter  and  establishment  are 
satisfactory.  If  performance  histories 
indicate  prior  product  problems,  ECD 
would  contact  he  exporter  and  provide 
assistance  as  necessary  to  facilitate  the 
export  of  meat  and  poultry  products.  A 
discussion  of  performance  histories  is 
contained  later  in  this  document 

When  all  the  above  information  is 
satisfactory,  the  exporter  would  request 
that  the  EOS  issue  an  EAN.  As 
previously  discussed,  the  EAN  is  the 
number  used  to  identify  the  particular 
product  for  which  a  certificate  is  to  be 
issued.  The  EAN  becomes  the  certificate 
identification  number.  The  exporter 
would  then  affix  the  EAN  to  the 
shipment  to  be  exported.  Instead  of 
requiring  that  each  carton  of  product  be 
stamped  with  the  EAN,  FSIS  would 
permit  exporters  to  stamp  other  than 
each  individual  container.  This  aspect 
of  the  proposal  is  discussed  further  in 
this  document. 

After  the  above  procedures  have  been 
completed  and  all  the  details  are 
finalized,  such  as  number  of  cartons  and 
net  weight  of  the  shipment,  the  e}q>orter 
would  again  contact  the  EQS,  refer  to 
the  EAN  and  request  the  issuance  of  an 
export  certificate.  At  that  time,  the 
exporter  would  make  any  necessary 
additions  or  corrections  regarding  the 
number  of  cartons,  product  weight, 
shipping  marks  or  identity  of  consignee. 
The  exporter  would  be  required  to 
confirm  that:  (1)  The  product  bears  the 
USDA  mark  of  inspection,  (2)  all 
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additional  receiving  country 
requirements  have  been  met,  (3)  the 
EAN  appears  on  and  identifies  the 
consignment  intended  for  export,  and 
(4)  all  information  required  for  issuance 
of  the  export  certificate  is  correct.  After 
receiving  this  confirmation  from  the 
exportOT,  the  EQS  would  generate  an 
original  certificate  which  would  be 
signed  with  the  official  Agency 
signature  and  provided  to  the 
destination  country.  A  copy  of  the 
certificate  would  be  provided  to  the 
export«,  either  by  facsimile  machine, 
U.S.  mail  or  electronically. 

Those  exporters  without  computer 
equipment  would  telephone  ECD  and 
provide  ■  data  entry  clerk  with  the 
infonnaticm  discussed  above.  At  that 
point,  the  clerk  would  access  EQS  on 
behalf  of  the  exporter  and  the  EQS 
would  generate  an  export  certificate. 
ECD  would  mail  or  fax  the  completed 
certificate  to  the  exporter. 

The  EQS  would  generate  a  single 
certificate,  standardized  for  each 
country,  thereby  replacing  all  additional 
forms  c\irrently  required  by  foreign 
countries,  as  well  as  special  forms  for 
specific  products,  such  as  horsemeat 
and  casings.  Any  special  procedures 
that  were  performed  or  certification 
statements  required  by  individual 
countries  would  appear  at  the  end  of  the 
standard  certificate.  The  original,  signed 
export  certificate  would  be  sent  directly 
to  the  inspection  officials  in  the 
receiving  country.  Unless  FSIS  receives 
instructions  to  the  contrary,  the  copy  of 
the  export  certificate  would  be  directed 
electronically  to  either  the  computer  or 
fax  number  of  the  exporter.  If  necessary, 
FSIS  could  also  mail  or  fax  a  copy  of  the 
certificate  to  a  financial  institution.  The 
exporter  could  make  as  many  copies  of 
the  certificate  as  needed.  However,  one 
of  the  copies  must  accompany  the 
shipment  (9  CFR  322.2(e)). 

The  EOS  and  Perfbnnance  Histories/ 
Compliance  Reviews 

The  EQS  would  contain  performance 
histories  of  every  establishment  and 
exporter  engaged  in  the  export  of  meat 
and/or  poultry  products.  Performance 
histories  would  indicate  when  the 
establishment  was  last  reviewed  and 
whether  its  operations  were  satisfactory. 
It  would  also  include  information 
concerning  problems  with  certificate 
errors,  specifically  incorrect  weights, 
counts,  slaughter  dates  or  estabUshment 
number,  failure  of  establishments  to 
comply  with  additional  foreign 
requirements,  fraudulent 
representations  that  additional  foreign 
requirements  had  been  met  or  other 
export^elated  problems.  The 
information  would  come  bom 


compliance  reviews  conducted  by 
Agency  review  officials  and  from 
foreign  countries  which  have  refused 
entry  of  an  exporter's  product  The 
histories  would  be  maintained  in  the 
EOS  for  2  years.  Information  that  is 
greater  than  2  years  old  would  be 
removed  from  the  EOS  but  retained  for 
reference  purposes. 

The  compliance  review  program 
would  be  a  function  of  ECD.  EQD  would 
design  the  program  and  provide 
oversight,  but  actual  reviews  of 
exporting  establishments  would  be 
conducted  by  the  Agency's  review  staff 
located  in  Lawrence,  KS.  Compliance 
reviews  of  slaughter,  cutting,  processing 
and  cold  storage  establishments 
involved  in  exporting  product  would  be 
contingent  upon  difierent  factors  (e.g.. 
country  of  destination,  species,  product 
exported,  volume  exported  and 
establishment  history).  The  review 
process  is  intended  to  focus  on  export 
operations  that,  based  on  performance 
histories,  require  the  most  intensive 
oversight  to  assure  meat  and  poultry 
products  entering  international 
commerce  meet  the  requirements  of  the 
destination  coimtry.  The  compliance 
review  would  involve  the  examination 
of  an  establishment's  facilities, 
equipment  and  procedures,  and  the 
examination  of  establishment  records 
generated  during  the  process  of 
preparing  product  for  shipment.  Such 
records  include  those  that  are  described 
under  'Taperwork  Requirements" 
earlier  in  this  document,  as  well  as 
records  currently  required  to  be 
maintained  that  concern  how  product  is 
prepared,  processed,  handled  and 
stored. 

As  previously  described,  the 
responsibility  for  conducting 
comphance  reviews  of  exporting 
establishments  would  be  assumed  by 
ECD  in  conjunction  with  Agency  review 
officials.  The  domestic  inspector  would 
continue  to  be  rmponsible  for  assuring 
that  meat  and  poultry  products,  whether 
intended  for  domestic  or  export 
maii^ets,  are  sound,  vt^olesome  and  not 
adulterated,  and  properly  marked, 
labeled  and  packaged. 

Chai:ge  fi>r  Export  Certificates 

Authority  to  collect  fees  to  cover  the 
cost  of  services  rendered  is  derived  from 
the  Agricultural  Marketing  Act  of  1946 
(7  U.S.C  1622(h))-  Preparation  and 
issuance  of  export  certificates  is  a 
reimbursable  service.  Section  1622(h)  of 
the  Agricultural  Marketing  Act  of  1946 
(7  U.S.C.  1622(h))  establishes  the 
authority  for  the  "assessment  and 
collection  of  such  fees  [by  Federal 
agencies]  as  will  be  reasonable  and  as 
nearly  as  may  be  to  cover  the  cost  of  the 


service  rendered  •  •  •."  Sections  350.7 
and  362.5  of  the  meat  and  poultry 
products  inspection  regulations  (9  CFR 
350.7  and  362.5)  establish  the  fee 
structure  for  certification  of  Uvestock 
and  poultry  products  for  export  whidi 
meet  conditions  or  standaros  that  are 
not  imposed  or  are  in  addition  to  those 
imposed  by  Federal  regulation  and 
statute  (9  CFR  350.3  and  362.2). 

It  is  Agency  poUcy  to  recover  the  cost 
of  only  those  certification  activities  over 
and  above  those  required  by  Federal 
regulation.  Currently,  exporters  must 
reimburse  the  Agency  for  all  inspection 
time  required  for  additional 
certifications.  FSIS  would  continue  to 
be  reimbiu^ed  by  the  exporter  for  actual 
additional  inspection  time.  However, 
FSIS  needs  to  recover  the  costs  of  the 
EQS  when  it  is  fully  operational.  FSIS 
has  determined  that  exporters  who  need 
additional  certifications  on  any  export 
certificate  wouJd  be  charged  a  standard 
fee  for  such  certificate. 

In  fiscal  year  1990,  FSIS  inspectors 
issued  179,163  export  certificates  to 
approximately  3,500  exporters  shipping 
over  3.6  billion  pounds  of  meat  and 
poultry  products.  It  is  expected  that 
185,000  certificates  will  be  issued 
annually  under  EQS. 

Annual  operating  costs  for  the  export 
certification  program  are  estimated  to  be 
$1,142,685,  including  hardware  and 
software,  salaries,  benefits,  travel, 
miscellaneous  expenses,  and  program 
and  Agency  support  costs.  To  recover 
these  program  costs,  it  would  be 
necessary  to  charge  around  $7.00  for 
each  certificate.  (The  exact  figure  will  be 
pubbshed  in  the  final  regulations.) 
However,  exporters  would  be  charged 
only  for  those  certificates  requiring 
additional  foreign  country  certification. 

Proposed  Changes  to  the  Regulations 

The  purposed  changes  to  the 
regulations  involve  changing  how 
export  certificates  would  be  requested 
and  issued,  replacing  the  official  export 
stamp  with  an  unofficial  export  stamp, 
rescinding  the  requirement  that  each 
individual  container  of  product  must  be 
stamped  with  the  EAN,  providing  for  a 
performance-based  compliance 
program,  establishing  penalties  for 
failure  to  comply  with  these  regulations, 
establishing  a  standard  fee  to  be  charged 
to  exporters  for  certificates  which  reflect 
the  performance  of  inspection 
procedures  beyond  those  required 
routinely  under  the  United  States 
inspection  program  and  broadening  the 
definition  of  the  word  inspector  to 
include  the  Director,  ECD.  The  proposed 
changes  described  below  will  afiect 
parts  301.  312,  322.  350.  362,  381  and 
391  of  the  Federal  meat  and  poultry 
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products  inspection  regulations. 
Specific  proposed  changes  to  the 
regulations  are  discussed  below. 

Sections  301.2  and  381.1  would  be 
amended  by  revising  the  definition  of 
"inspector"  to  Include  any  individual 
desienated  by  the  Secretary  and  adding 
the  definition  of  "responsibly  connected 
person."  A  responsibly  connected 
person  would  oe  one  who  is  an  officer, 
director,  partner  or  managerial 
employee,  or  one  who  owns  10  percent 
or  more  of  the  company's  voting  stock. 
Sections  312.8  and  381.106  would  be 
amended  by  providing  for  an  electronic 
form  of  export  certificate  bearing  the 
embossed  signature  of  the  Director, 
ECD. 

Sections  322.2  and  381.105  would  be 
amended  by  (1)  providing  the  Director. 
ECD,  with  the  responsibility  for  issuing 
all  export  certificates,  (2)  requiring  that 
the  exporter  be  aware  of  foreign  country 
requirements,  and  that  the  exporter 
ensure  that  such  requirements  are  met. 
and  (3)  providing  that  ECD  send  the 
original  of  the  export  certificate  directly 
to  a  foreign  country  with  a  copy  to  the 
exporter.  These  sections  would  be 
further  amended  by  requiring  that  the 
exporter  notify  ECD  if  a  particular 
shipment  is  not  sent  and  by  providing 
the  form  of  the  export  stamp  that  must 
be  used  by  exporters  to  mark  containers 
of  product  intended  for  export. 

New  §§  322.6  and  381.113  would  be 
added  providing  for  performance-based 
compliance  reviews  of  exporters.  These 
new  sections  would  also  set  forth  the 
types  of  records  that  must  be 
maintained  by  the  exporter.  These 
records  would  be  reviewed  by  FSIS 
personnel  during  compliance  reviews  to 
ascertain  whether  an  exporter's 
certification  that  all  of  a  foreign 
coimtry's  requirements  were  met  can  be 
supported. 

FSiS  is  also  proposing  to  amend 
§S  312.8  and  381.104  of  the  regulations 
by  removing  the  requirement  that  the 
mark  used  to  stamp  product  containers 
with  the  number  of  the  export  certificate 
be  an  official  device  under  the  control 
and  supervision  of  FSIS  employees. 
Currently,  the  mark  that  is  used  to 
stamp  containers  of  product  intended 
for  export  is  an  official  stamp  as 
prescribed  in  §§  312.8  and  381.104, 
FSIS  would  continue  to  prescribe  the 
form  of  the  mark,  but  is  proposing  to 
change  the  status  of  the  mark  from  an 
official  mark  to  an  unofficial  mark.  The 
mark  would  be  under  the  control  and 
supervision  of  the  exporter.  In  addition, 
inspectors  would  no  longer  be  required 
to  supervise  the  stamping  of  containers 
intended  for  export.  Exporters  would  be 
responsible  for  assuring  that  the 
containers  covered  by  a  particular 


export  certificate  are  marked  with  the 
number  of  the  export  certificate. 

FSIS  proposes  to  rescind  the 
provision  in  §S  322.1  and  381.105 
which  requires  that  each  individual 
outside  container  of  product  be  stamped 
with  the  number  of  the  export 
certificate.  Instead,  FSIS  would  permit 
exporters  to  identify  the  shipment 
intended  for  export  without  marking 
each  individual  product  container.  It 
would  be  the  exporter's  responsibility  to 
assure  that  the  foreign  coimtry  to  which 
the  product  is  being  exported  will 
accept  a  form  of  marking  other  than 
each  individual  outside  container.  For 
example,  an  exporter  may  want  to 
shrink  wrap  several  product  containers 
and  then  stamp  the  shrink  wrap  with 
the  number  of  the  export  certificate. 
Sections  322.1  and  381.105  would  be 
amended  to  prescribe  the  form  of  the 
export  stamp  that  must  be  used  to 
identify  product  covered  by  a  particular 
export  certificate. 

New  §§  322.7  and  381.219  would  be 
added  providing  for  penalties  applicable 
to  exporters  who  violate  these  proposed 

X'ations  for  export  certificates.  The 
inistrator  would  be  authorized  to 
suspend,  for  a  given  period  of  time,  or 
revoke  an  ejcporter's  privileges  to  use 
EQS  when  the  Administrator 
determines,  after  an  opportunity  for  a 
hearing  on  the  record  before  a  hearing 
officer  is  accorded  the  exporter,  that  the 
exporter,  or  anyone  responsibly 
connected  with  the  exporter,  has  not 
complied  with  the  export  certificate 
requirements  set  forth  in  these 
regulations.  The  Administrator  would 
also  be  authorized  to  suspend  or  revoke 
an  exporter's  privileges  to  use  EQS 
when  he/she  determines,  after  an 
opportunity  for  a  hearing  before  a 
hearing  officer  is  accorded  the  exporter, 
that  the  exporter  or  anyone  responsibly 
cormected  with  the  exporter,  is 
convicted  of  any  felony  in  Federal  or 
State  court,  or  convicted  of  mora  than 
one  violation  of  law,  other  than  a  felony, 
in  Federal  or  State  court,  based  upon  the 
acq\iiring,  handling  or  distribution  of 
unwholesome,  mislabeled  or 
deceptively  packaged  food,  or  upon 
fi^ud  in  connection  with  transactions  in 
food.  Exporting  privileges  would  also  be 
simimarily  suspended,  pending  an 
opportimity  for  an  expedited  hearing  on 
the  record  before  a  hearing  officer,  ifan 
exporter,  or  anyone  responsibly 
connected  with  the  exporter,  is 
convicted  of  any  felony  in  Federal  or 
State  co\irt.  or  convicted  of  more  than 
one  violation  of  law.  other  than  a  felony, 
in  Federal  or  State  court,  based  upon  the 
acquiring,  handling  or  distribution  of 
unwholesome,  mislabeled  or 
deceptively  packaged  food,  or  upon 


fraud  in  connection  with  transactions  in 
food. 

FSIS  is  also  proposing  to  amend 
§$  350.7  and  362.5  and  to  add  a  new 
§  381.40  that  wotild  provide  for  a  fee  to 
be  charged  for  eadi  export  certificate 
which  contains  certifications  that  meat 
or  poultry  products  meet  conditions  or 
standards  mat  are  not  imposed,  or  are 
Imposed  in  addition  to  those  imposed 
by  current  regulations.  Section  391.6 
would  be  amended  to  set  forth  the 
oirrent  export  certificate  fee. 

For  the  reasons  set  forth  in  the 
preamble.  FSIS  is  proposing 
amendments  to  the  Federal  meat 
inspection  regulations  (9  CFR  parts  301. 
312,  322  and  350).  the  voluntary  poultry 
inspection  regulations  (9  CFR  part  382). 
the  poultry  products  inspection 
regulations  (9  CFR  part  381),  and  the 
Food  Safety  and  Inspection  Service 
Administrative  Provisions  (9  CFR  391) 
as  set  forth  below. 

List  of  Subjects 

9  CFR  Part  301 

Meat  inspection. 
9  CFR  Part  312 

Meat  inspection.  Official  inspection 
marks.  Devices. 

9  CFR  Part  322 

Exports.  Meat  Inspection. 
9  CFR  Part  350 

Certification  service.  Meat  inspection. 

9  CFR  Part  362 
Poultry  products  inspection. 

9CFRPart381 

Certificates.  Exports,  Official 
inspection  marks.  Devices.  Poultry 
products  inspection. 

9  CFR  Part  391 

Certification  fees.  Exports,  Meat 
inspection.  Poultry  products  inspection. 

PAFU  301— OEFlNmONS 

1.  The  authority  citation  for  part  301 
would  continue  to  read  as  follows: 

Andiority:  7  U.S.C  450, 1901-1906;  21 
U.S.C  601-695;  7  OTl  2.17,  2.55. 

2.  Section  301.2  wotild  be  amended 
by  revising  paragraph  (mm)  and  by 
adding  paragraph  (zzz)  to  read  as 
follows: 

1301.2    DefkiMons. 

(mm)  Inspector.  An  inspector  of  the 
Program  or  any  individual  designated 
by  ue  Administrator. 

(zzz)  Responsibly  connected  person. 
A  person  who  is  an  officer,  director. 


partner  or  managerial  employee,  or  one 
who  owns  10  percent  or  more  of  the 
company's  voting  stock. 

PART  312--OFFiCtAL  MARKS, 
DEVICES  AND  CERTIFICATES 

3.  The  authority  citation  for  part  312 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CP9.  2.17, 

2.55. 

4.  Section  312.8  would  be  revised  to 
read  as  follows: 

§  31 2.8    Official  export  Inspection 
ceftiflcatee. 

Tlie  official  export  certificate  required 
by  part  322  of  this  subchapter  shall  be 
an  electronically  generated  paper  form 
bearing  the  embossed  signature  of  the 
Director,  Export  Coordination  Divisicm. 
The  official  export  certificate  shall 
contain  a  certification  that  meat  or  meat 
products  described  on  the  form  are  fit)m 
animals  that  were  soimd  and  healthy  at 
the  time  of  inspection  and  their  meat  or 
meat  products  were  inspected  and 
found  to  be  sound  and  wholesome  as 
provided  by  law  and  the  regulations  of 
the  Department  of  Agricultxire.  The 
certificate  shall  also  bear  a  serial 
nmnber  such  as  "US-93-123456." 

PART  322— EXPORTS 

5.  The  authority  citation  for  part  322 
would  continue  to  read  as  follows: 

Authorltjr:  21  U.S.C  601-695;  7  CPR  2.17. 

2S5. 

If.  Section  322.1  would  be  revised  to 
read  as  follows: 

§822.1    ItaruMr  of  affixing  stamps  and 
marking  products  for  sxport. 

(a)  The  outside  container  (including 
cloth  wrappings)  of  any  inspected  and 
passed  product  for  export,  except  ship 
stores,  small  quantities  exclusively  for 
the  personal  use  of  the  consignee  and 
not  for  sale  or  distribution,  and 
shipments  by  and  for  the  U.S.  Armed 
Forces,  shall  be  marked  with  a  stamp,  as 
prescribed  in  paragraph  (c)  of  this 
section,  bearing  the  number  of  the 
export  certificate.  Individual  outside 
containers  (including  cloth  wrappings) 
of  any  inspected  and  passed  product  for 
export  do  not  need  to  be  marked  with 

a  stamp  bearing  the  number  of  the 
export  certificate,  provided  the 
importing  country  will  accept  the 
product  without  such  marking. 

(b)  Each  tank  car  of  inspected  and 
passed  lard  or  similar  edible  product, 
and  each  door  of  each  railroad  car  or 
other  closed  means  of  conveyance, 
containing  inspected  and  passed  loose 
product  shipped  directly  to  a  foreign 
country,  shall  be  marked  with  a  stamp. 


as  prescribed  in  paragraph  (c)  of  this 
section,  bearing  the  number  of  the 
export  certificate. 

(c)  The  export  meat  inspection  stamp 
for  marking  shipping  containers  as 
required  by  paragraphs  (a)  and  (b)  of 
this  section  shall  be  of  the  following 
form: 


u.s.[IIIII 


APPROVED  FOR 


7.  Section  322.2  would  be  revised  to 
read  as  follows: 

1 322^    Export  oartlficatas;  Instructions 
concerning  iaauanca. 

(a)  Any  person  intending  to  export 
any  meat  product  >  shall  make  the  initial 
application  for  an  export  certificate  on 
an  official  form  furnished  by  the  Food 
Safety  and  Inspection  Service  and  shall 
complete  it  by  including  all  information 
requested.  The  requested  information 
shall  be  used  when  any  person 
Latending  to  export  any  meat  product 
requests  subsequent  export  certificates. 
In  cases  of  change  of  ownership  or 
location,  a  new  export  certificate 
application  shall  be  made. 

(b)  Upon  request  or  application  by 
any  person  intending  to  export  any  meat 
product,  the  Director,  Export 
Coordination  Division,  may  issue 
official  export  certificates  for  shipments 
of  inspected  and  passed  product  to  any 
foreign  country  upon  assiu^ince,  and  the 
Director's  satisfaction,  that  the  product 
is  eligible  for  en>ort:  Provided,  it  is  the 
responsibility  of  the  requester  of  the 
certificate  to  know  the  requirements  of 
the  destination  country  for  the 
importation  of  any  meat  or  meat  product 
and  to  certify  that  the  destination 
coimtry's  requirements  have  been  met 

(c)  Official  export  certificates  shall  be 
issued  electronically  with  a  imique 
serial  number  and  a  date  assigned  to 
each  certificate.  Each  certificate  will 


a  Infonnation  regarding  requiramanU  to  cocport  to 
•  fbraigD  coontzy  ia  availabl*  through  tha  Poraign 
Coimtry  Requiramanta  Lifatary,  which  la  an 
electronic  buUetiii  board  that  may  be  accaiaed  via 
computer  24  hours  p«  day  by  calling  (202)  690- 
0056,  or  by  fax.  (202)  690-3656.  or  by  writing  the 
Export  CoordinatioD  Divisioo,  IP,  PSIS,  USDA. 
Washington,  DC  20290. 


show,  at  a  minimimi,  the  name  of  the 
exporter,  the  official  establishment 
number  of  the  pnxiucer,  the  consignee, 
the  destination  coimtry,  the  number  and 
kind  of  packages,  the  shipping  marks, 
the  species  and  description  of  products, 
and  the  weight  of  the  products  in 
accordance  with  §  317.2  of  this 
subchapter.  Additional  information  will 
be  provided  by  the  exporter  if  required 
by  the  importing  country. 

(d)  Exporters  shall  notify  the  Director, 
Export  Coordination  Division,  in  the 
event  that  a  shipment  for  which  a 
certificate  has  been  issued  is  not  sent,  so 
the  certificate  may  be  canceled. 

(e)  The  original  of  the  certificate  will 
be  forwarded  by  the  Export 
Coordination  Division  directly  to  the 
importing  country.  A  copy  of  each 
official  export  certificate  to  be  used  to 
accompany  the  shipment  will  be 
delivered  to  the  exporter  or  agent  who 
requested  the  certificate.  The  exporter  or 
agent  may  dupUcate  as  many  copies  as 
needed  in  connection  with  the 
exportation  of  the  products. 

(f)  The  duplicate  of  the  certificate 
shall  be  delivered  to  the  shipper  and 
shall  be  delivered  by  the  shipper  to  the 
agent  of  the  railroad  or  other  carrier 
which  transports  the  consignment  from 
the  United  States  otherwise  than  by 
water,  or  to  the  chief  officer  of  the  vessel 
on  which  the  export  shipment  is  made, 
or  to  the  vessel's  agent  and  shall  be  used 
only  by  such  carrier  and  only  for  the 
purpose  of  efiecting  the  transportation 
of  the  consignment  certified  The  chief 
officer  of  the  vessel  or  the  vessel's  agent, 
shipper  or  shipper's  agent  shall  file  such 
duplicate  with  the  Customs  officer 
within  four  (4)  business  days  of  the 
clearance  of  the  vessel  at  the  time  of 
filing  the  complete  manifest.  In  the 
interim  period,  the  vessel  will  be 
cleared  by  Customs  on  the  basis  of  a 
statement,  imder  the  shipper's  or  agent's 
letterhead  containing  the  number  of 
boxes,  the  nimiber  of  pounds,  the 
product  name  and  the  USDA  export 
certificate  number  that  covers  the 
shipment  of  the  product  No  clearance 
shedl  be  given  to  a  vessel  carrying  meat 
prodiicts  imless  either  the  duplicate  of 
the  certificate  or  the  prescribed 
statement  has  bem  presented  to 
Customs. 

8.  A  new  $  322.6  would  be  added  to 
read  as  follows: 

13224    rninpllMirs 

(a)  To  assure  that  oertificate 
statements  regarding  foreign  coimtry 
requirements  are  accurate,  the  Agency 
will  conduct  a  performance-based 
program  of  compliance  reviews.  The 
Export  Certification  Information  System 
will  store  performance  histories  of  the 
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exporters  and  producing  establishments 
concerning  acceptability  of  previous 
shipments  or  other  relevant  information 
for  2  years.  Reviews  will  involve  both 
an  assessment  of  the  establishment  and 
the  examination  of  records  maintained 
by  the  establishment  which  were 
generated  during  the  process  of 
preparing  product  for  shipment. 

(b)  The  following  types  of  records 
shall  be  maintained  by  the  exporter  and 
may  be  reviewed  by  FSIS  program 
review  officers  to  authenticate  the 
exporter  certification  that  the  receiving 
country  requirements  have  been  met. 
Records  shall  reflect:  the  eligibility  of 
slaughter  and  processing  establishments 
and  cold  storage  fedUties;  the  origin  of 
cattle  and  sheep,  i.e.,  from  approved 
feedlots;  the  disease  status  of  livestock 
soiut»s  (States,  counties);  cooking, 
ambient  and  cold  treatment 
temperatures  used  during  processing  of 
meat  products;  various  specific 
processing/production  requirements  as 
required  by  the  importing  country; 
current  and  appropriate  export  licenses; 
how  and  when  transportation  vehicles 
are  sanitized;  the  absence  of  certain 
species  in  establishments  during 
production  runs;  slaughter  and  freezing 
dates;  ritualistic  slaughter  certification, 
e.g.,  Islamic  or  Kosher,  results  of 
microbiological  analyses;  and  how  and 
when  product  cans  are  sanitized. 
Records  will  be  maintained  in 
accordance  with  requirements 
prescribed  in  §  320.2  of  this  subchapter 
and  retained  in  accordance  with  §  320.3 
of  this  subchapter. 

9.  A  new  $  322.7  would  be  added  to 
read  as  follows: 

S  322.7    PwtaMee  applicable  to  exporlare. 

(a)  The  Administrator  is  authorized 
to:  (1)  Suspend  or  revoke  an  exporter's 
privilege  to  use  the  Export  Certification 
Information  System  fEaS)  when  he/she 
determines,  after  an  opportunity  for  a 
hearing  before  a  hearing  officer  is 
accorded  to  the  exporter,  that  the 
exporter,  or  anyone  responsibly 
connected  with  the  exporter,  is 
convicted  of  any  felony  in  Federal  or 
State  court,  (2)  suspend  or  revoke  an 
exporter's  privileges  to  use  EQS  when 
he  determines,  after  an  opportunity  for 
a  hearing  before  a  hearing  officer  is 
accorded  to  the  exporter,  that  the 
exporter,  or  anyone  responsibly 
connected  with  the  exporter  is 
convicted  of  more  than  one  violation  of 
law,  other  than  a  felony,  in  Federal  or 
State  court,  based  upon  the  acquiring, 
handling  or  distribution  of 
imwholesome,  mislabeled  or 
deceptively  packaged  food,  or  upon 
fraud  in  connection  with  transactions  in 
food,  (3)  suspend,  for  a  given  period  of 


time,  or  revoke  an  exporter's  privileges 
to  use  EOS  when  he  determines,  after 
an  opportxmity  for  a  hearing  before  a 
hearing  officer  is  accorded  to  the 
exporter,  or  anyone  responsibly 
connected  with  the  exporter,  that  the 
exporter  or  anyone  responsibly 
connected  with  the  exporter  has  not 
complied  with  the  export  certificate 
requirements  set  forth  in  §  312.8  of  this 
subchapter,  and  §§  322.1. 322.2  and 
322.6  of  this  part 

(b)  An  export.er'8  privilege  to  use  EQS 
shall  be  summarily  suspended,  pending 
an  opportunity  for  an  expedited  hearing 
on  the  record  before  a  hearing  officer, 
when  an  exporter,  or  anyone 
responsibly  connected  with  the 
exporter,  is  convicted,  in  Federal  or 
State  court,  of:  (1)  Any  felony,  or  (2) 
more  than  one  violation  of  law,  other 
than  a  felony,  based  upon  the  acquiring, 
handling  or  distribution  of 
imwholesome,  mislabeled  or 
deceptively  packaged  food,  or  upon 
fraud  In  connection  with  transactions  in 
food. 

PART  350-SPECIAL  SERVICES 
RELATING  TO  MEAT  AND  OTHER 
PRODUCTS 

10.  The  authority  citation  for  part  350 
would  continue  to  read  as  follows: 

Authority.  7  U.S.C  1622. 1624;  7  CFR  2.17. 
2.55. 

11.  Section  350.3  would  be  amended 
by  revising  paragraph  (b)  to  read  as 
follows: 

13503   Typaa  and  availability  of  service. 

(b)  Export  Certification  Service.  At  the 
request  of  a  purchaser,  supplier, 
exporter,  or  other  interested  party,  the 
Director,  Export  Coordination  Division, 
may  make  certification  regarding 
livestock  products  to  be  exported  for 
human  food  purposes  (including 
casings)  as  meeting  conditions  or 
standards  that  are  not  imposed  or  are  in 
addition  to  those  imposed  by  the 
regulations  in  parts  301  through  331  of 
this  chapter  and  the  laws  imder  which 
such  regulations  are  issued:  Provided,  it 
is  the  responsibility  of  the  requester  of 
the  certification  to  know  the 
requirements  of  the  destination  country 
for  the  importation  of  any  meat  or  meat 
product  and  to  certify  that  the 
requirements  have  been  met. 
•        •        •        •        • 

12.  Section  350.7  would  be  amended 
by  adding  a  new  paragraph  (e)  to  read 
as  follows: 

1350.7    Faaa  and  chargaa. 


(e)  Certification  of  product  for  export 
to  coimtries  that  do  not  require 
additional  procediues  or  certifications 
will  be  provided  free  of  charge.  A  fee 
will  be  assessed  for  preparation  of  each 
export  certificate  for  product  destined 
for  a  foreign  country  which  requires 
proced\u«8  or  certifications  beyond 
those  imposed  by  the  United  States  as 
set  forth  in  parts  301  through  331  of  this 
chapter  and  the  laws  under  which  such 
regulations  were  issued.  The  fee  to  be 
charged  and  collected  for  this  service 
shall  be  at  the  rate  specified  in  §  391.6 
of  subdiapter  D. 

PART  362— VOLUNTARY  POULTRY 
INSPECTION  REGULATIONS 

13.  The  authority  citation  for  part  362 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C  1«22. 1«24;  7  CFR  2.17 
(g)  and  (i).  2.55. 

14.  Section  362.2  would  be  amended 
by  revising  paragraph  (b)  to  read  as 
follows: 

1362.2    Typas  and  availability  of  aarvica. 

(b)(1)  Export  certification  service.  At 
the  request  of  any  person  intending  to 
export  any  slaughtered  poultry  or 
poultry  product,  the  Director,  Export 
Coordination  Division,  may  make 
certification  regarding  products  to  be 
exported  for  hiunan  food  purposes  as 
meeting  procedures  or  certifications  that 
are  not  imposed  or  are  in  addition  to 
those  imposed  by  the  regulations  in  part 
381  of  this  chapter  end  the  laws  under 
which  such  regulations  were  issued: 
Provided.  It  is  the  responsibility  of  the 
requestor  of  the  certification  to  know 
the  requirements  of  the  destination 
country  for  the  importation  of  any 
potiltry  or  poultry  product  and  to  certify 
that  all  requirements  imposed  by  the 
destination  country  have  been  met. 

(2)  Certification  of  product  for  export 
to  countries  that  do  not  require 
additional  procedures  or  certifications 
will  be  provided  fi«e  of  charge.  A  fee 
will  be  assessed  for  preparation  of  each 
export  certificate  for  product  destined 
for  a  foreign  country  which  requires 
procedures  or  certifications  beyond 
those  imposed  by  the  United  States  as 
set  forth  in  parts  350  through  362  of  this 
chapter  and  the  laws  under  which  such 
regulations  were  issued.  The  fee  to  be 
charged  and  collected  for  this  service 
shall  be  at  the  rate  specified  in  S  391.6 
of  subdiapter  D. 

IS.  Section  362.5  wotild  be  amended 
by  adding  a  new  paragraph  (e)  as 
follows: 
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f|62^    F«*«  and  ctwrges. 

•  •        •        •        • 

(e)  A  charge  will  be  assessed  for  each 
export  certificate  prepared  under  this 
part.  The  fee  to  be  charged  and  collected 
for  this  service  shall  be  at  the  rate      ^ 
specified  in  §  391.6  of  subchapter  D. 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

16.  The  authority  citation  for  part  381 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  450;  21  U.S.C.  451- 
470;  7  CFR  2.17.  2.55. 

17.  Section  381.1  would  be  amended 
by  revising  paragraph  (b)(28)  (i)  and 
adding  a  new  paragraph  (b)(63)  to  read 
as  follows: 

|$81.1    DtflnMona. 

•  *        •        •        • 

(b)*  •  • 

(28)(i)  Inspector.  "Inspector"  means 
(A)  An  employee  or  official  of  the  U.S. 
Government  authorized  by  the 
Administrator  to  inspect  poultry  and 
poultry  products  under  the  authority  of 
this  Act,  (B)  any  employee  or  official  of 
the  government  of  any  State  or  Territory 
or  the  District  of  Columbia  authorized 
by  the  Administrator  to  inspect  poultry 
and  poultry  products  under  the 
authority  of  this  Act,  luider  an 
agreement  entered  into  between  the 
Administrator  and  the  appropriate  State 
or  other  agency,  or  (C)  any  individual 
designated  by  the  Administrator. 

(63)  Responsibly  connected  person. 
"Responsibly  connected  person"  means 
a  person  who  is  an  officer,  director, 
partner  or  managerial  employee,  or  one 
who  owns  10  percent  or  more  of  the 
company's  voting  stock. 

18.  A  new  §  381.40  would  be  added 
to  subpart  G  to  read  as  follows: 

S  381 .40    Export  certification  fee. 

Certification  of  product  for  export  to 
countries  that  do  not  require  additional 
conditions  or  standards  will  be 
provided  free  of  charge.  A  charge  will  be 
assessed  for  preparation  of  each  export 
certificate  for  product  destined  for  a 
foreign  countiy  which  requires 
conditions  and  standards  beyond  those 
imposed  by  the  United  States  as  set 
forth  in  this  subchapter  and  the  laws 
under  which  such  regulations  were 
issued.  The  fee  to  be  charged  and 
collected  for  this  service  shall  be  at  the 
rate  specified  in  §  391.6  of  subchapter  D. 

19.  Section  381.104  would  be  revised 
to  read  as  follows: 


1381.104  Official  export  cwtiflcatM. 
Any  person  intending  to  export  any 

poultry  product  i  shall  make  the  initial 
application  for  an  export  certificate  on 
an  official  form  furnished  by  the  Food 
Safety  and  Inspection  Service,  and  shall 
complete  it  by  including  all  information 
requested.  The  requested  information 
shall  be  used  when  any  person 
intending  to  export  any  poultry  product 
requests  subsequent  export  certificates. 
In  cases  of  change  of  ownership  or 
location,  a  new  export  certificate 
apphcation  shall  be  made. 

20.  Section  381.105  would  be  revised 
to  read  as  follows: 

5381.105  Export  certification;  marking  of 
eofttalnare. 

(a)  Upon  request  or  application  by  any 
person  intending  to  export  any  poultry 
product,  the  Director,  Export 
Coordination  Division,  is  authorized  to 
issue  an  official  export  certificate  as 
prescribed  in  §  381.107  of  this  part  with 
respect  to  the  shipment  to  any  foreign 
coimtry  of  an  inspected  and  passed 
poultry  product  upon  assurance  that  the 
product  has  been  inspected  and  passed 
and  is  eUgible  for  export.  Each  shipping 
container  covered  by  the  export 
certificate,  except  ship  stores,  small 
quantities  exclusively  for  the  personal 
use  of  the  consignee  and  not  for  sale  or 
distribution,  and  shipment  by  and  for 
the  U.S.  Armed  Forces,  shall  be  marked 
with  a  stamp,  as  prescribed  in  paragraph 
(d)  of  this  section,  and  shall  bear  the 
number  of  the  export  certificate. 
Individual  outside  containers  of  any 
inspected  and  passed  product  for  export 
do  not  need  to  be  marked  with  a  stamp 
bearing  the  number  of  the  export 
certificate,  provided  the  importing 
country  will  accept  the  product  without 
such  marking. 

(b)  The  original  of  the  certificate  shall 
be  forwarded  by  the  Export 
Coordination  Division  directly  to  the 
importing  country.  A  copy  of  each 
official  export  certificate  shall  be 
deUvered  to  the  exporter  who  requested 
the  certificate  or  the  designated  agent. 
The  exporter  or  agent  may  duplicate  as 
many  copies  of  the  certificate  as 
required  in  connection  with  the 
exportation  of  the  products. 

(c)  Exporters  shall  notify  the  Director, 
Export  Coordination  Division  in  the 
event  that  a  shipment  for  which  a 
certificate  has  been  issued  is  not  sent  so 
the  certificate  may  be  canceled. 


I  Infonnation  regarding  requirements  to  export  to 
■  foreign  country  it  available  through  the  Foreign 
Country  Requirements  Library,  which  Is  an 
electronic  bulletin  board  that  may  be  accessed  via 
computer  24  hours  per  day  by  calling  (202)  690- 
0056.  or  by  fax.  (202)  690-3856,  or  biy  writing  the 
Export  Coordination  Division,  IP,  FSIS,  USDA. 
Washington,  DC  20250. 


(d)  The  export  poultry  inspection 
stamp  for  mariung  shipping  containers 
as  required  by  paragrapn  (a)  of  this 
section  shall  be  of  the  following  form: 


Certificate  No 


"■vHiHMiii 


APPROVEO  f08 


21.  Section  381.106  would  be  revised 
to  read  as  follows: 

§  381 . 1 06    Form  of  official  export 

certiflcata. 

The  official  export  certificate  for 
purposes  of  this  subchapter  shall  be  an 
electronically  generated  paper  form 
bearing  the  embossed  signature  of  the 
Director,  Export  Coordination  Division. 
The  official  export  certificate  shall 
contain  a  certincation  that  poultry 
products  described  on  the  form  are  from 
birds  that  were  sound  and  healthy  at  the 
time  of  inspection  and  the  poultry 
products  were  inspected  and  found 
soimd  and  w^holesome  as  provided  by 
law  and  the  regulations  of  the 
Department  of  Agriculture.  The 
certificate  shall  also  bear  a  serial 
number  such  as  "US-93-1 23456." 

22.  Section  381.107  would  be  revised 
to  read  as  follows: 

1381.107    Special  procedure*  at  to 
certification  of  poultry  products  for  export 
to  certain  countriee. 

When  export  certificates  are  required 
by  any  foreign  country  for  poultry 
products  exported  to  such  country 
which  are  different  from  the  form  of 
certificate  prescribed  under  §  381.106  of 
this  subchapter,  the  Administrator  shall, 
in  specific  cases,  prescribe  or  approve 
the  form  of  export  certificate  to  be  used 
and  the  methods  and  procedures 
deemed  appropriate  with  respect  to  the 
processing  of  such  products  to  comply 
with  the  requirements  of  the  subject 
country  regarding  the  products  for 
export.  The  Director,  Export 
Coordination  Division,  shall  be  satisfied 
that  all  such  requirements  are  met 
before  issuing  such  an  export  certificate. 
It  shall  be  the  responsibiUty  of  the 
exporter  to  obtain  any  additional 
docimientation  needed  to  ensiu^  that 
the  foreign  country  requirements  have 
been  met  before  an  export  certificate 
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will  be  Usued.  Sucb  certifiottM  may 
also  cover  articles  exempted  from  tbe 
definition  as  a  poohrv  podoct  under 
§  381.15  of  this  part  If  uev  have  been 
inspected  and  are  certified  under  the 
regulations  In  part  362  of  this  chapter. 

23.  A  cw  S  381.113  would  be  added 
to  subpart  M  to  read  as  follows: 

1381.113    Complanea. 

(a)  To  assiue  that  certificate 
statements  regarding  foreign  coimtry 
requiremeots  are  accurate,  the  Agency 
will  oondiict  a  performance-based 
program  of  compliance  reviews.  The 
Export  Certificaiion  Informatian  System 
will  store  performance  histories  of  the 
exporters  and  producing  establishments 
concerning  acceptabiUty  of  previous 
shipments  or  other  relevant  information 
for  2  years.  Reviews  vrill  involve  both 
an  assessment  of  the  establishment  and 
the  examination  of  records  maintained 
by  the  establishment  that  were 
generated  during  the  process  of 
preparing  prodrxrt  ka  expoit 

(b)  The  following  records  shall  be 
maintained  by  the  exporter  and  may  be 
reviewed  ^y  PSIS  mx^gram  review 
officers  to  authenticate  the  exp<Rter 
certification  that  the  receiving  coimtry 
requirements  have  been  met  Records 
shall  reflect  The  ell^bility  of  slaughter 
and  processing  estaUishments  andcold 
storage  facilities;  the  disease  status  of 
poultry  sources  (States,  covmties]; 
cookli^,  ambient  and  cold  treatment 
temperatures  used  during  processing  of 
poultry;  various  specific  processing/ 

Sroduction  requirements  as  requlreid  by 
le  importing  country;  current  and 
appropriate  export  licenses;  how  and 
when  transportation  vehicles  are 
sanitized;  wratez  volume  and 


temperature  of  chill  tanks;  slaughter  and 
freezing  dates;  ritualistic  slaughter 
certificatiaii.  e.g..  Islamic  or  Kosher; 
results  of  product  microbiological 
analyses:  and  how  and  when  product 
cans  are  ssnitiaed.  Records  will  be 
maintained  in  accordance  with 
requir«nents  prescribed  in  S  381.176  of 
this  subchapter  and  retained  in 
accordance  with  §  381.177  of  this 
subchapter. 

24.  A  new  §  381.219  would  be  added 
to  subpart  U  to  read  as  follovrs: 

IS81.218    PsnaMessppUcaMetD 


(a)  The  Administrator  Is  authorized 
to:  (1)  Suspend  or  revoke  an  exporter's 
privileges  to  use  the  Export  Certification 
Information  Svstem  (EOS)  when  he/she 
detennines,  after  an  opportunity  for  a 
hearing  befbre  a  hearing  officer  is 
accorded  to  the  exporter,  that  the 
exporter,  or  anyone  responsibly 
connected  with  the  exporter,  is 
convicted  of  sny  felony  in  Federal  or 
State  court,  (2)  suspend  or  revt^e  sn 
exporter's  privileges  to  use  EOS  when 
he  determines,  a^  an  opp<ntunity  for 
a  hearina  before  a  hearing  officer  is 
accorded  to  the  exporter,  that  the 
exporter,  or  anyme  responsibly 
connected  with  the  exporter,  is 
convicted  of  more  than  one  vlolaticD  of 
law,  other  than  a  fslcmy.  in  Federal  or 
State  court,  based  upon  the  acquiring, 
handling  or  distribution  of 
unwholesome,  mislabeled  or 
deceptively  packaged  food;  or  upon 
fraud  in  connection  with  transactions  in 
food,  (3)  suspend,  for  a  given  period  of 
time,  or  revuce  an  exporter's  prii^eges 
to  use  EOS  when  he  determines,  after 
an  opportunity  for  a  hearing  before  a 
hearing  officer  is  accorded  to  the 


exporter,  that  the  exporter,  or  anyone 
responsibly  connected  with  the 
exporter,  has  not  complied  with  the 
export  certificate  reqiiirements  set  forth 
in  SS  381.40,  381.105,  381.106  and 
38M07  of  this  part 

(b)  An  exporter's  privilege  to  use  EOS 
shall  be  summarily  suspended,  pending 
an  opportunltv  for  an  ejqpedlted  hearing 
on  the  record  before  a  hearing  officer, 
when  an  exporter,  or  anyone 
responsibly  connected  with  the 
exporter,  is  convicted,  in  any  Federal  or 
State  co\u1,  of:  (1)  Any  felony  in  Federal 
or  State  court,  or  (2)  more  than  one 
violation  of  law,  other  than  a  felony, 
based  upon  the  acquiring,  handling  or 
distribution  of  tmwfaolesome, 
mislabeled  or  deceptively  packaged 
food,  or  upon  fraud  in  connection  ¥rith 
transactions  in  food. 

PART  391— FEES  AND  CHARGES  FOR 
INSPECTION  SERVICES 

25.  The  authority  dtatlan  for  part  391 
would  continue  to  read  as  follows: 

AntiMrilr.  21  U;S.C  460  •(  C89.,  601  a< 
i»q..  7  USJC  394. 1622  and  1624;  7  CFR  2.17 
(g)  and  (i).  2.S5. 

26.  A  new  S  391.6  would  be  added  to 
read  as  follows: 


f  391.6    Export  Certifleallen  I 

Tlie  rate  for  export  certification 
services  provided  pursuant  to 
§§  350.7(e)  and  362.5(e)  of  subchapter  B, 
and  §  381 .40  of  siibchapter  C  shall  be 
[$    1  per  certificate. 


Assistant  Secretary,  kkaketing  and  Inspection 
Services. 

[FR  Doc.  93-26271  Filed  10-16-93;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

31  CFR  Part  580 

Haitian  Transactions  Regulations 

AGENCY:  Office  of  Foreign  Assets 

Control,  Treasury. 

action:  Final  rule;  amendment. 


SUMMARY:  The  Treasury  Department  is 
amending  the  Haitian  Transactions 
Regulations  to  reimpose  certain  U.S. 
sanctions  against  Haiti,  consistent  with 
actions  of  United  Nations  Security 
Council.  This  rule  reimposes  trade 
restrictions  against  Haiti  and  prohibits 
financial  and  other  transactions  with  the 
Government  of  Haiti,  including  the  de 
facto  regime  in  Haiti.  Property  of  the 
Govemmerf  of  Haiti  that  is  located  in 
the  United  States  or  within  the 
possession  or  control  of  U.S.  persons  is 
blocked.  Further,  property  of  the 
Government  of  Haiti  that  was  blocked 
prior  to  August  31, 1993  remains 
blocked,  and  enforcement  actions 
involving  violations  of  the  Regulations 
occiuTing  before  that  date  are 
unaffected. 

EFFECTJVE  DATE:  October  18. 1993. 11:59 
p.m.  eastern  daylight  time  ("e.d.t."). 
FOR  FURTHER  INFORMATIOM  COWTACT:  John 
T.  Roth,  Chief  of  Policy  Programming 
(tel.:  202/622-2500),  Steven  I.  Pinter. 
Chief  of  Ucensing  (tel.:  202/622-2480). 
or  William  B.  Hoffman.  Chief  Counsel 
(tel.:  202/622-2410).  Office  of  Foreign 
Assets  Control.  Department  of  the 
Treasury.  Washington.  DC  20220. 

SUPPl^MENTARY  INFORMATION:  The 
Haitian  Tra'-sactions  Regulations.  31 
CFR  part  5tou  (the  "Regulations"),  were 
issued  by  the  Treasury  Department  to 
implement  Executive  Order  No.  12775 
(56  FR  50641.  October  7. 1991).  which 
declared  a  national  emergency  with 
respect  to  Haiti  and  ordered  specific 
measures  against  the  de  facto  regime  in 
Haiti,  and  Executive  Orders  No.  12779 
(56  FR  55975.  October  30. 1991).  and 


12853  (58  FR  35843.  )uly  2. 1993). 
which  expanded  those  measures. 

After  the  signing  of  the  Governors 
Island  Agreement  of  July  3, 1993.  the 
United  Nations  Seciulty  Council  in 
Resolution  861  of  August  27, 1993.  and 
the  Organization  of  American  States  in 
an  August  27, 1993  announcement  of 
the  Secretary  General,  called  upon 
member  states  to  suspend  trade  and 
financial  sanctions  against  Haiti.  In 
response,  the  Office  of  Foreign  Assets 
Control  ("FACT  amended  the 
Regulations  to  add  §  580.518.  58  FR 
46540  (September  2, 1993).  That  section 
authorized  trade  transactions  with  Haiti 
and  transactions  Involving  property  in 
which  the  Government  of  Haiti  had  an 
interest,  where  those  transactions  arose 
after  9:35  a.m.  e.d.t.,  August  31. 1993. 
Section  580.518  also  authorized 
transactions  Involving  property  interests 
of  the  Government  of  Haiti  that  came 
within  the  United  States  or  into  the 
possession  or  control  of  United  States 
persons  after  9:35  a.m.  e.d.t..  August  31. 
1993.  or  in  which  an  interest  of  the 
Government  of  Haiti  arose  thereafter. 
Property  of  the  Government  of  Haiti 
blocked  as  of  9:35  a.m.  e.d.t..  August  31. 
1993,  remained  blocked,  while  the 
previously  blocked  property  of  certain 
individuals  and  an  entity  listed  in 
appendix  A  was  unblocked. 

bi  its  Resolution  873  of  October  13, 
1993,  the  Security  Council  determined 
that  the  failure  of  the  military 
authorities  of  Haiti,  including  the 
police,  to  fulfill  obligations  under  the 
Governors  Island  Agreement  constitutes 
a  threat  to  peace  and  security  in  the 
region.  It  therefore  decided  in  the  same 
resolutiim  to  terminate  the  su8{>ension 
of  UN  sanctions  against  Haiti  at  11:59 
p.m.  on  October  18, 1993.  unless  the  UN 
Secretary  General  reports  to  the  Security 
Council  prior  to  that  time,  inter  alia, 
that  the  Governors  Island  Agreement  is 
being  implenoented  in  fulL  Therefore, 
effective  at  11:59  p.m.  e.d.t,  October  18. 
1993,  FAC  is  revoking  S  580.518.  The 
prohibitions  of  the  Regulations  that 
were  suspended  by  §  580.518  are 
reinstated.  Accordingly,  trade 


transactions  with  Haiti,  transfers  to  the 
Goverrunent  of  Haiti,  and  transactions 
in  property  in  which  the  Government  of 
Haiti  has  an  interest  are  prohibited  to 
the  extent  they  were  prohibited  prior  to 
the  suspension  of  sanctions  on  August 
27. 1993. 

Because  the  Regulations  involve  a 
foreign  affairs  function.  Executive  Order 
12866  and  the  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C 
553.  requiring  notice  of  proposed 
rulemaking,  opportimity  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act,  5  U.S.C  601  et  seq.. 
does  not  apply. 

List  of  Subjects  in  31  CFR  Pail  580 

Blocking  of  assets.  Exports,  Haiti. 
Imports.  Transfers  of  assets. 

For  the  reasons  set  forth  in  the 
preamble.  31  CFR  part  580  is  amended 
as  set  forth  below: 

PART  580-HAfTIAN  TRANSACTIONS 
REGULATIONS 

1.  The  authority  citation  for  part  580 
continues  to  read  as  follows: 

Authority:  50  U.S.C  1701  et  seq.:  22  U.S.C 
287c;  B.0. 12775.  58  FR  50641.  3  CFR,  1991 
Comp..  p.  349;  E.O.  12779,  56  FR  55975,  3 
CFR.  1991  Comp.,  p.  367;  B.O.  12853,  58  FR 
35843,  July  2, 1993. 

Subpart  E— Licenses,  Authorizations, 
and  Statements  of  Licensing  Policy 

1580.518    IRemovedl 

2.  Section  580.518  is  removed. 
Dated:  October  1 5, 1993. 

IL  Richard  Newrcomb, 

Director,  Office  of  Foreign  Assets  Control. 

Approved:  October  15, 1993. 
}ohn  P.  Simpson, 

Deputy  Assistant  Secretary  (Beguiatory. 
Tariff,  and  Trade  Enforcement). 
IFR  Doc  93-25859  Piled  10-18-93;  10:54 
ami 
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Title  3— 

The  President 


Presidential  Documents 


Proclamation  6613  of  October  16,  1993 
World  Food  Day,  1993  and  1994 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Arising  from  poverty,  homelessness.  civil  strife  or  famine,  hunger  burdens 
the  lives  of  nearly  800  million  people  throughout  the  world.  Women  and 
children  suffer  the  most.  Studies  suggest  that  in  developing  countries,  some 
36  percent  of  children  under  6  years  of  age  are  moderately  or  severely 
undernourished. 

On  this  World  Food  Day,  let  us  commit  ourselves  to  bringing  change  to 
the  lives  of  those  who  sufl^er  from  hunger  and  to  preserving  the  resources 
we  vrill  need  in  the  years  ahead. 

Failure  to  protect  our  environment  now  and  in  the  future  will  clearly  affect 
the  ability  of  countries  to  produce  food  and  fiber  for  growing  populations. 
The  United  Nations  has  indicated  that  the  world  may  not  be  able  to  feed 
itself  by  sometime  early  in  the  next  century  if  we  continue  to  abuse  produc- 
tive soil.  If  world  food  production  is  to  be  maintained  and  enhanced,  we 
must  learn  to  safeguard  the  biological  diversity  that  underpins  our  agricul- 
tural system.  Today,  the  biological  foundation  is  imperiled.  Traditional  crop 
varieties  and  animal  breeds  are  becoming  endangered.  Many  are  already 
extinct.  When  we  lose  a  traditional  wheat  or  rice  variety,  we  lose  its  unique 
characteristics  and  its  potential  pest  and  disease  resistance,  drought  tolerance, 
or  nutritional  benefits.  Nature's  diversity  is  a  precious  inheritance.  We  cannot 
live  on  this  earth  without  it.  Through  sound  agricultural  practices  and 
intelligent  shepherding  of  our  natural  resources,  we  can  nourish  and  protect 
our  land,  forests,  rivers,  and  streams. 

The  almost  constant  threat  of  famine  in  Africa  and  the  continuing  food 
problems  in  Asia  should  remind  us  ail  of  our  global  vulnerability,  especially 
as  the  population  continues  to  grow.  Raising  the  global  community's  aware- 
ness of  the  hunger  that  afilicts  the  young,  the  infirm,  the  poor,  and  the 
elderly — and  considering  the  needs  of  others  each  day — can  bring  change 
and  help  ensure  our  food  supply  for  the  future. 

The  Congress,  by  House  Joint  Resolution  218,  has  designated  October  16,^ 
1993,  and  October  16,  1994,  as  "World  Food  Day"  and  has  authorized 
and  requested  the  President  to  issue  a  proclamation  in  observance  of  these 
days. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  16,  1993,  and  October  16,  1994, 
as  World  Food  Day.  I  call  on  all  Americans  to  observe  these  days  with 
appropriate  programs  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixteenth  day 
of  Octc*er.  in  the  year  of  our  Lord  nineteen  hundred  and  oinety-three. 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 
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Presidential  Documents 


Proclamation  6614  of  October  16,  1993 
National  Forest  Products  Week,  1993 


By  die  President  of  the  United  States  of  America 

A  Proclamation 

Our  National  Forests  are  a  priceless  heritage,  a  gift  that  we  hold  in  trust 
for  future  generations.  As  stewards  of  this  inheritance,  we  have  the  obligation 
of  preserving  the  capacity  of  these  lands  to  sustain,  not  only  themselves, 
but  also  the  species  that  depend  on  them.  Even  as  we  strive  to  fulfill 
this  obligation,  the  American  people  are  asking  fundamental  questions  about 
how  our  National  Forests  are  managed  and  about  how  best  to  ensure  a 
healthy  and  productive  land. 

Much  has  already  been  done  to  protect  our  forests.  Of  the  191  million 
acres  of  National  Forest,  34  million  have  been  set  aside  as  part  of  the 
wilderness  preservation  system,  a  system  that  safeguards  wilderness  for  future 
use  and  enjoyment.  National  Forests  include  more  than  4,300  miles  of  des- 
ignated segments  of  the  National  Wild  and  Scenic  Rivers  Systems.  These 
rivers  are  maintained  in  a  free-flowing  condition  for  the  enjoyment  of  this 
and  future  generations. 

Much  more  remains  to  be  done,  and  we  are  only  beginning  to  fathom, 
however  incompletely,  the  complexities  of  the  ecosystems  of  which  our 
National  Forests  are  composed.  We  know  that  over  250  threatened  and 
endangered  species  of  fish,  animals,  and  plants  inhabit  National  Forests 
and  are  dependent  on  them  for  survival.  We  also  know  that  the  key  to 
protecting  these  and  other  species  is  to  maintain  healthy  ecosystems  through 
effective  management  of  National  Forests.  In  addition,  we  now  imderstand 
that  our  forests  are  only  one  part  of  a  global  mosaic  of  forest  ecosystems 
and  that,  if  we  are  to  be  a  world  leader  in  environmental  conservation, 
our  stewardship  must  set  standards  for  the  world  to  emulate. 

Oxii  National  Forests  are  also  vital  to  our  physical  and  spiritual  well-being. 
National  Forests  are  the  single  largest  provider  of  outdoor  recreation  in 
the  United  States,  providing  288  million  visitor  days  at  Forest  Service  camp- 
grounds, picnic  areas,  and  other  recreation  attractions  in  the  past  year. 
Products  generated  from  National  Forests  support  jobs  for  hundred  of  thou- 
sands of  workers,  most  located  in  rural  America.  People  whose  livelihoods 
are  dependent  on  forest  products  industries  must  be  considered  as  we  reexam- 
ine the  role  of  National  Forests  in  promoting  the  welfare  of  all  Americans. 

Clearly,  we  are  moving  toward  a  new  era  in  the  stewardship  of  public 
lands.  This  new  era  is  one  in  which  we  must  blend  environmental  values 
with  the  needs  of  people  in  such  a  way  that  the  National  Forests  represent 
diverse,  healthy,  productive,  and  sustainable  ecosystems.  Ecosystem  manage- 
ment must  be  grounded  on  sound  science  and  on  compliance  vdth  existing 
law. 

In  recognition  of  the  central  role  our  forests  play  in  enhancing  the  welfare 
of  our  Nation,  the  Congress,  by  Public  Law  86-753  (36  U.S.C.  163),  has 
designated  the  week  beginning  on  the  third  Sunday  in  October  of  each 
year  as  "National  Forest  Products  Week"  and  requested  the  President  to 
issue  a  proclamation  in  observance  of  this  week. 
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NOW.  THEREFORE.  I.  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  the  week  beginning  October  17,  1993,  as 
National  Forest  Products  Week  and  call  upon  all  Americans  to  observe 
that  week  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  sixteenth  day 
of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


(FR  Doc.  93-2S9S1 
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Executive  Order  12872  of  October  18,  1993 

Blocking   Property    of  Persons    Obstructing   Democratization 
in  Haiti 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  International  Emercency 
Economic  Powers  Act  (50  U.S.Q  1701  et  seq.),  the  National  Emergencies 
Act  (50  U.S.C.  1601  et  seq.),  and  section  301  of  title  3,  United  States 
Code,  and  in  order  to  take  additional  steps  with  respect  to  the  grave  events 
that  have  occurred  in  the  Republic  of  Haiti  to  disrupt  the  legitimate  exercise 
of  power  by  the  democratically  elected  government  of  that  country  and 
with  respect  to  the  national  emergency  described  and  declared  in  Executive 
Order  No.  12775. 

I.  WILUAM  J.  CLINTON.  President  of  the  United  States  of  America,  hereby 
order:  ' 

Section  1.  Except  to  the  extent  provided  in  regulations,  orders,  directives, 
or  licenses,  which  may  hereafter  be  issued  pursuant  to  this  order,  and 
notwithstanding  the  existence  of  any  rights  or  obligations  conferred  or  im- 
posed by  any  international  agreement  or  any  contract  entered  into  or  any 
license  or  permit  granted  before  the  effective  date  of  this  order,  all  property 
and  interests  in  property  of  persons: 

(a)  Who  have  contributed  to  the  obstruction  of  the  implementation  of 
the  United  Nations  Security  Council  Resolutions  841  and  873.  the  Governors 
Island  Agreement  of  July  3,  1993.  or  the  activities  of  the  United  Nations 
Mission  in  Haiti; 

(b)  Who  have  perpetuated  or  contributed  to  the  violence  in  Haiti;  or 

(c)  Who  have  materially  or  financially  supported  any  of  the  foregoing, 
that  are  in  the  United  States,  that  hereafter  come  within  the  United  States, 
or  that  are  or  hereafter  come  within  the  possession  or  control  of  United 
States  persons,  including  their  overseas  branches,  are  blocked. 

Sec.  2.  Any  transaction  subject  to  U.S.  jurisdiction  that  evades  or  avoids, 
or  has  the  purpose  of  evading  or  avoiding,  or  attempts  to  violate,  any 
of  the  prohibitions  set  forth  in  this  order,  or  in  Executive  Orders  Nos. 
12775,  12779,  or  12853,  is  prohibited,  notwithstanding  the  existence  of 
any  rights  or  obligations  conferred  or  imposed  by  any  international  agreement 
or  any  contract  entered  into  or  any  license  or  permit  granted  before  the 
effective  date  of  this  order,  except  to  the  extent  provided  in  regulations, 
orders,  directives,  or  licenses  issued  pursuant  to  the  relevant  Executive 
order  and  in  effect  on  the  effective  date  of  this  order. 

Sec.  3.  The  Secretary  of  the  Treasury,  in  consultation  with  the  Secretary 
of  State,  is  hereby  authorized  to  take  such  actions,  including  the  promulgation 
of  rules  and  regulations,  and  to  employ  all  powers  granted  to  me  by  the 
International  Emergency  Economic  Powers  Act,  as  may  be  necessary  to  carry 
out  the  purpose  of  this  order.  The  Secretary  of  the  Treasury  may  redelegate 
any  of  these  functions  to  other  officers  and  agencies  of  the  United  States 
Government,  all  agencies  of  which  are  hereby  directed  to  take  all  appropriate 
measures  within  their  authority  to  carry  out  the  provisions  of  this  order, 
including  suspension  or  termination  of  licenses  or  other  authorizations  in 
effect  as  of  the  date  of  this  order. 
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Sec  4.  Nothing  contained  in  this  order  shall  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  by  any  party  against  the  United  States. 
its  agencies  or  instrumentalities,  its  officers  or  employees,  or  any  other 
person. 

Sec.  5.  (a)  This  order  shall  take  effect  at  11:59  p.m..  eastern  daylight  time 
on  October  18. 1993. 

(b)  This  order  shall  be  transmitted  to  the  Congress  and  published  in 
the  Federal  Register. 


OsJllUs^iU^AA^J^tVM^^ 


THE  WHITE  HOUSE. 
October  18,  1993. 


IFR  Doc.  93-25963 
Filed  1&-1S-93:  4:26  pml 
Billing  code  319S-01-P 


Editorial  note:  For  the  President's  message  to  Congress  and  a  statement  by  the  Press  Secretary 
on  these  further  sanctions  against  Haiti,  see  issue  42  of  the  Weekly  Compilation  of  Presidential 
Documents. 
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This  section  of  the  FEDERAL  REGISTER 
oonlatns  regutatory  documents  having  general 
appfcabiHty  and  togal  effect,  most  of  which 
are  keyed  to  and  codifed  in  the  Code  of 
Federal  Reguiations,  whch  b  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superimendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  AdminislrBtion 


14CFRPart39 

[DockM  Na  Sd-CE-^I-AD;  Ai 
8714:  AD  93-20-Oq 


■wnanMni  av— 


Airworthiness  Directives:  Ayres 
Corporation  S2D  and  S2R  Series 
Airplanes 

AQENCY:  Federal  Aviation 
Administration.  IX3T. 
ACTION:  Final  mle. 

SUMMAfTY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Ayres  Corporation 
(Ayres)  S2D  and  S2R  series  airplanes. 
This  action  requires  inspecting  the 
existing  aluminum  outboard  wing 
huckbohs  for  damage  (cracks,  fatigue,  or 
shearing),  replacing  the  aluminum 
onboard  wing  huckbohs  with  steel 
budcbolts  immediately  if  damaged 
huckbolts  are  found  or,  if  no  damaged 
huckbolts  are  found,  replacing  tiie 
huckbolts  within  a  certain  amount  of 
airplane  usage.  Investigation  of  a  recent 
in-flight  incident  where  an  Ayres  Model 
S2R  airplane  lost  stifbiess  in  the 
outboard  wing  section  revealed  shearing 
of  aluminum  outboard  «ving  huckbolts 
that  hold  the  top  main  spar  cap  to  the 
spar  web.  The  actions  specified  by  this 
AO  are  intended  to  prevent  structural 
damage  to  the  iving  caused  by  damaged 
huckbolts,  which  could  result  in  loss  of 
control  of  the  airplane. 
DATES:  Effective  December  3. 1993.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  December  3. 1993. 
ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
the  Ayres  Carporatioo.  P.O.  Box  3090, 
Albany,  Georgia  31708;  Telephone  (912) 
883-1440.  This  information  may  also  be 
examined  at  the  Fedwal  Aviation 


Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
room  1558. 601  E.  12th  Street.  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700.  Washington,  DC 
FOR  FUfmiER  MFORMATIOM  CONTACT:  Ms. 
Cindy  Lorenzen,  Aerospace  Engineer, 
Atlanta  Aircraft  Certification  Office, 
1669  Phoenix  Parkway,  Suite  210C, 
Atlanta.  Georgia  30349;  Telephone  (404) 
991-2910;  Facsimile  (316)  991-3606. 
SUPPLEMBfTARY  MTOmiATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  would  apply  to  certain  Ayres  S2D 
and  S2R  series  airplanes  was  published 
in  the  Federal  Re^er  on  June  22, 1993 
(58  FR  33920).  The  action  proposed  to 
require  inspecting  the  existing 
aluminum  outboaird  wing  hi'd^boKs  for 
damage  (cracks,  fatigue,  or  shearing), 
replacing  the  aluminum  outboard  wing 
huckbohs  with  steel  huckbolts 
immediately  if  any  damaged  huckbolts 
are  found  or.  if  no  damaged  huckbolts 
are  foimd.  replacing  the  aluminum 
huckbolts  with  steel  huckbolts  within  a 
certain  amount  of  airplane  usage.  The 
proposed  actions  would  be 
accomplished  in  accordance  with  the 
ACCOMPUSHMENT  INSTRUCTIONS 
section  of  Aj^res  Service  Bulletin  No. 
SB-AG-33.  dated  February  24. 1993. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
c(nnments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public 

Af^er  careful  review  of  all  avaflable 
information,  the  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  The  FAA  has  determined 
that  these  minor  corrections  will  not 
change  the  meaning  of  the  AD  nor  add 
any  additional  burden  upon  the  public 
than  was  already  proposed. 

The  FAA  estimates  that  1 ,700 
airplanes  in  the  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  11  workhours  per 
airplane  to  accomplish  the  required 
action,  and  that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  cc^t 
approximately  $40  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $1,096,500.  These  figures  take  into 
account  that  none  of  the  ejected 
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airplane  operators  have  accomplished 
the  required  actions. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implicaticMts  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  end  Procedures  (44 
FR  11034.  February  28. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  die  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES". 

List  of  Sirf>iects  in  14  CFR  Part  39 

Air  trans[>ortation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adfoptioa  ef  tke  Amendocnt 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  9»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AndMrity:  49  US.C.  Af^.  13S4(a),  1421 
and  1423;  49  U.S.C  106(g};  and  14  CFR 
11.89. 

139.13    [AmendecQ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  AD: 

93-20-06  Ayres  Covparatioa:  Amendment 
39-8714;  Docket  No.  93-CB-31-AD. 
Applicability.  The  foUowing  model  and 
serial  number  airplanes,  certificated  in  any 
category: 
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Models 


S2D 
S2R 


S2R-R1340 

S2R-R3S  ... 
S2R-4^ie20 

S2R-T11  „.. 
S2R-T15  .... 

S2R-T34  .... 


S2R-T45 


Serial  Nos. 


Al  serial  nunt>efs. 
5000  through  5099,   1380R. 
and  1416R  through  25fi2R. 
R1340-001    through   R1340- 

028  (with   Of  vMthout   DC 
suffix). 

R3S-001  through  R3S-011 
(with  or  without  DC  suffix). 

R1820-001  through  R1620- 
035  (with  or  without  DC 
suffix). 

T1 1-001  through  T1 1-005 
(with  or  without  DC  suffix). 

T15-001  through  T15-029 
(with  or  wriihout  DC  suffix): 
and  T27-001  through  T27- 

029  (with   or   without   DC 
suffix). 

6000  through  6049.  T34-001 
through  T34-143,  T34-145, 
T34-147  through  T34-167. 
T34-170.  T34-171.  and 
T34-180  (with  or  without 
DC  suffix):  ami  T41-001 
through  T41-143,  T41-145. 
T41-147  through  T41-167. 
T41-170.  T41-171.  and 
T41-180  (with  or  without 
DC  suffix). 

745-001  (with  or  writhout  DC 
suffix). 


Compliance:  Required  as  indicated,  unless 
already  accomplished. 

Note  1:  The  comDliance  times  specified  in 
this  AD  take  precedence  over  those 
referenced  in  Ayres  Service  Bulletin  (SB)  No. 
SB-AC-33.  dated  February  24. 1993. 

To  prevent  structural  damage  to  the  wing 
caused  by  damaged  aluminum  outboard  wing 
huckbolts,  which  could  result  in  loss  of 
control  of  the  airplane,  accomplish  the 
f61lo%«nng: 

(a)  Within  the  next  50  hours  time-in- 
service  af^er  the  effective  date  of  this  AD. 
inspect  the  existing  aluminum  outboard  wing 
huckbolts  for  cracks,  shearing,  or  fatigue  in 
accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS:  I.  Inspection,  section  of 
Ayres  SB  No.  SB-AG-33.  dated  February  24. 
1993. 

(1)  If  sheared,  cracked,  or  fatigued 
aluminum  outboard  wing  huckbolts  are 
found,  prior  to  further  flight,  replace  the  last 
13  vertical  rows  of  aliurinum  huckbolts  with 
NAS  1103  steel  bolts  or  with  steel  huckbolts 
in  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS:  II.  Repair,  section  of  Ayres 
SB  No.  SB-AG-33.  dated  February  24. 1993. 

(2)  If  no  cracked,  sheared,  or  fatigued 
huckbolts  are  found,  reinspect  at  intervals 
not  to  exceed  100  hours  TIS.  Accomplish  no 
more  than  five  100-hour  inspection 
repetitions  t)efore  replacing  the  huckbolts  as 
required  by  paragraph  (b)  of  this  AD. 

Note  2:  The  FAA  established  the 
compliance  times  of  the  initial  inspection 
and  the  repetitive  inspections  to  coincide 
with  the  replacement  compliance  time 
specified  in  paragraph  (b)  of  this  AD. 

(b)  Within  the  next  650  hours  TIS  after  the 
effective  date  of  this  AD.  unless  already 
accomplished  in  accordance  with  paragraph 


(a)(1)  of  this  AD,  replace  the  last  13  vertical 
rows  of  aluminum  huckbolts  with  NAS  1103 
steel  bolts  or  with  steel  huckbolts  in 
accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS:  II.  Repair,  section  of  Ayres 
SB  No.  SB-AC-33,  dated  February  24. 1993. 

Note  3:  The  FAA  established  the 
replacement  compliance  time  by  estimating 
airplane  operation  rates  in  order  to  allow  the 
operator  the  opportunity  to  accomplish  the 
action  during  the  next  annual  maintenance 
inspection. 

(c)  Replacing  the  huckbolts  as  specified  in 
paragraph  (b)  of  this  AD  eliminates  the 
inspection  requirement  of  this  AD  and  may 
be  accomplished  prior  to  650  hours  TIS. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager.  Atlanta  Aircraft  Certification 
Office.  1669  Phoenix  Parkway.  Suite  210C. 
Atlanta,  Ceorgia  30349.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Atlanta  Aircraft  Certification  OfTice. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Atlanta  Aircraft 
Certification  Office. 

(f)  The  inspection  and  replacement 
required  by  this  AD  shall  be  done  in 
accordance  with  Ayres  Service  Bulletin  No. 
SB-AG-33,  dated  February  24. 1993.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  5S2(a)  and  1  CFR 
Part  51.  Copies  may  be  obtained  from  the 
Ayres  Corporation.  P.O.  Box  3090.  Albany, 
Georgia  31706.  Copies  may  be  inspected  at 
the  FAA.  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Room  1558,  601  E. 
12th  Street.  Kansas  City.  Missouri,  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700.  Washington, 
DC 

(g)  This  amendment  (39-8714)  becomes 
effective  on  December  3, 1993. 

Issued  in  Kansas  City.  Missouri,  on 
October  14. 1993. 
Michael  K.  Itehl. 

Acting  Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 

jFR  Doc.  93-25729  Filed  10-19-93:  8:45  am) 
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14CFRPaft39 

[Docket  No.  M-CE-30-AD:  Amendment  3»- 
6713;  AD  M-^O-Oq 

Airworttiiness  Directives:  Ayres 
Corporation  S2R  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Ayres  Corporation 
(Ayres)  S2R  series  airplanes.  This.9ction 
requires  inspecting  the  bracket  that 
attaches  the  vertical  tail  front  spar  to  the 
horizontal  stabilizer  (vertical  tail 
attachment  bracket)  for  damage  (cracks, 
broken  lugs  or  bolts,  or  elongated  holes) 
and  immediately  replacing  any  damaged 
vertical  tail  attachment  bracket  with  a 
new  bracket  of  improved  design,  or,  if 
the  bracket  is  not  damaged,  replacing  it 
within  a  certain  amount  of  airplane 
usage.  Reports  of  broken  lugs  or  bolts  on 
the  vertical  tail  attachment  bracket  on 
four  of  the  affected  airplanes  prompted 
this  action.  The  actions  specified  by  this 
AD  are  intended  to  prevent  structural 
damage  to  the  vertical  tail  caused  by  a 
damaged  vertical  tail  attachment 
bracket,  which  could  result  in  loss  of 
control  of  the  airplane. 

DATES:  Effective  December  3, 1993. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
3,1993. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
the  Ayres  Corporation,  P.O.  Box  3090, 
Albany,  (Georgia  31708:  Telephone  (912) 
883-1440.  This  information  may  also  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Central  Region. 
Office  of  the  Assistant  Chief  Counsel. 
Room  1558,  601  E.  12th  Street.  Kansas 
City,  Missouri  64106:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Cindy  Lorenzen,  Aerospace  Engineer. 
Atlanta  Aircraft  Certification  Office. 
1669  Phoenix  Parkway,  Suite  210C. 
Atlanta,  Georgia  30349:  Telephone  (404) 
991-2910:  Facsimile  (316)  991-3606. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  would  apply  to  certain  Ayres  S2R 
series  airplanes  was  published  in  the 
Federal  Register  on  June  25, 1993  (58 
FR  34383).  The  action  proposed  to 
require  inspecting  the  bracket  that 
attaches  the  vertical  tail  front  spar  to  the 
horizontal  stabilizer  (vertical  tail 
attachment  bracket)  for  damage  (cracks, 
broken  lugs  or  bolts,  or  elongated  holes) 
and  immediately  replacing  any  damaged 
vertical  tail  attachment  bracket  with  a 
new  bracket  of  improved  design,  or.  if 
the  bracket  is  not  damaged,  replacing  it 
within  a  certain  amount  of  airplane 
usage.  The  proposed  actions  would  be 
accomplished  in  accordance  with  the 
ACCOMPUSHMENT  INSTRUCTIONS 
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section  of  Ayres  Service  Bulletin  No. 
SB-AG-32,  dated  February  12, 1993. 

Interested  persons  have  been  afTorded 
an  opportunity  to  participate  in  the 
making  of  tbis  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

After  careful  review  of  all  available 
information,  the  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  The  FAA  has  determined 
that  these  minor  corrections  will  not 
change  the  meaning  of  the  AO  nor  add 
any  additional  burden  upon  the  public 
than  was  already  proposied. 

The  FAA  estimates  that  1,733 
airplanes  in  the  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  18  woikhoius  per 
airplane  to  accomplish  the  required 
action,  and  that  the  average  labor  rate  is 
approximately  $55  an  hour.  Farts  cost 
approximately  $140  per  airplane.  Based 
on  these  figiues.  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $1,958,290.  These  figures  take  into 
account  that  none  of  the  affected 
airplane  operators  have  accomplished 
the  required  actions. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effiects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  xmder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES". 

List  of  Sublects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safaty.  Incorporation  by  reference. 
Safety. 


Adoptioa  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

f39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  AD: 

93-20-05  Ayres  Corporation:  Amendment 
39-8713;  Docket  No.  93-CE-30-AD. 
Applicability:  The  following  model  and 
serial  number  airplanes,  certificated  in  any 
category: 


Models 


S2R  

S2R-R1340 

S2R-R3S  ... 
S2R-R1820 

S2Rr-T11  

S2R-Tt5  

S2R-T34  


S2R-T45  

S2R-T65  

S2R-HO-T65 

S2RG6  

S2R-G10  


Serial  Nos. 


5000  ttwough  5099,  I380a 
and  1416R  through  2583R. 

R1340-001  through  R^3A0- 
030  (with  or  without  DC  suf- 
fix). 

R3S-001  through  R3S-011 
(with  or  vinthout  DC  suffix). 

R1820-001  through  R1820- 
035  (with  or  without  DC  suf- 
fix). 

T11-001  through  T11-005 
(with  or  without  DC  suffix). 

T15-001  through  T15-029 
(with  or  without  DC  suffix); 
and  T27-001  through  T27- 
029  and  T-27-031  (with  or 
without  DC  suffix). 

6000  through  6049.  T34-001 
through  T34-180,  T34-190, 
T34-191  and  T34-192 
(with  or  wittKHJt  DC  suffix); 
T36-001  through  T36-180 
(with  or  wittKXJt  DC  suffix); 
and  T41-001  through  T41- 
180  (with  or  without  DC  suf- 
fix). 

T46-001  through  T45-003 
(with  or  withoiA  DC  suffix). 

T65-001  (with  or  without  DC 
suffix). 

T65-002  through  T65-010 
(with  or  without  DC  suffix). 

G6-101  through  G6-1 12. 

G1O-101. 


Compliance:  Required  as  indicated,  unless 
already  accomplished. 

Note  1:  The  compliance  times  specified  in 
this  AD  take  precedence  over  those 
referenced  in  Ayres  Service  Bulletin  (SB)  No 
SB-AG-32,  dated  February  12, 1993. 

To  prevent  structural  damage  to  the 
vertical  tail  caused  by  a  damaqged  vertical  tail 
attachment  bracket,  which  could  result  In 


loss  of  control  of  the  airplane,  accomplish  the 
following: 

(a)  Within  the  next  50  hours  time-in- 
service  after  the  effective  date  of  this  AD, 
inspect  the  bracket  that  attaches  the  vertical 
tail  front  spar  to  the  horizontal  stabilizer  for 
damage  (cracks,  broken  lugs  or  bolts,  or 
elongated  holes)  in  accordance  with  the 
ACCOMPUSHMENT  INSTRUCTIONS:  I. 
Inspection,  section  of  Ayres  SB  No.  SB-AG- 
32,  dated  February  12, 1993. 

(b)  If  any  damage  is  found  to  the  bracket 
during  the  inspection  specified  in  paragraph 

(a)  of  this  AD,  prior  to  further  flight,  repla^ 
the  bracket  with  an  aluminum  bracket,  part 
number  (P/N)  40301T007,  and  install  a  new 
close  out  plate,  P/N  40309T003,  in 
accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS:  II.  Repair,  section  of  Avres 
SB  No.  SB-AG-32,  dated  February  12. 1993. 

(c)  Within  the  next  100  hours  TIS  after  the 
effective  date  of  this  AD,  unless  already 
accomplished  in  accordance  with  paragraph 

(b)  of  this  AD,  replace  the  bracket  with  an 
aluminum  bracket,  part  number  (P/N) 
40301T007,  and  install  a  new  close  out  plate, 
P/N  40309T003,  in  accordance  with  the 
ACCOMPUSHMENT  INSTRUCTIONS:  II. 
Repair,  section  of  Ayres  SB  No.  SB-AG-32, 
dated  February  12, 1993. 

(d)  The  replacement  required  by  paragraph 

(c)  of  this  AO  may  be  accomplished  instead 
of  the  inspection  specified  in  paragraph  (a) 
of  this  AO  provided  it  is  accomplisheid  at  or 
prior  to  the  50-hour  TIS  compliance  time. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
op>erate  the  airplane  to  a  location  where  the 
requirements  of  this  AO  can  be 
accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Atlanta  Aircraft  Certification 
Office,  1669  Phoenix  Parkway,  Suite  21 OC 
Atlanta,  Georgia  30349.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  Aircraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  frx>m  the  Atlanta  Airoaft 
Certification  Office. 

(g)  The  inspection  and  replacement 
required  by  this  AD  shall  be  done  in 
accordance  with  Ayres  Service  Bulletin  No 
SB-AG-32.  dated  February  12, 1993.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
Part  51.  Copies  may  be  obtained  from  the 
Ayres  Corporation,  P.O.  Box  3090,  Albany, 
Georgia  31708.  Copies  may  be  inspected  at 
the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558, 601  E. 
12th  Street,  Kansas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC 

(h)  This  amendment  (3^-8713)  becomes 
effective  on  December  3, 1993. 
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Issued  In  Kansas  Qty.  Missouri,  on 
October  14. 1993. 
Michael  K.  DdiL 

Acting  Monoger.  Small  Airptane  Dinctomte, 
Aircraft  Certification  Sennce. 
IFR  Doc  93-2S72«  Filed  10-19-93: 8:4S  ami 
MUJNO  cxtoc  «»to-t}-u 


14CFRPart39 

[Doctol  No.  90-ANE-20: 
8650;  AO  93-15-04) 


AiiMiidinMit  39— 


Airworthiness  Directives:  Pratt  and 
Whitney  JT90  Series  TurtMfan  Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Final  rule. 

SUMNIARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Pratt  and  Whitney  (PW) 
JT9D  series  turbofan  engines,  that 
requires  modification  of  certain  fuel 
nozzles,  from  a  two  piece  knife-edge 
seal  design  to  a  one  piece  welded 
configuration.  This  amendment  is 
prompted  by  fuel  nozzle  Cai  lures  that 
resulted  in  imcontained  engine  failures. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  fuel  nozzle  distress. 
which  could  result  in  an  uncontained 
lenticular  seal  failure,  and  iniUght 
engine  shutdown. 

DATES:  Effective  November  19, 1993. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
19.  1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  l>e  obtained 
from  Pratt  and  Whitney,  Publication 
Department,  P.O.  Box  611,  Middletown. 
Connecticut  06457.  This  information 
may  be  examined  at  the  FAA,  New 
England  Region,  Office  of  the  Assistant 
Chief  Counsel,  Attn:  Rules  Docket  No. 
90-ANE-20,  12  New  England  Executive 
Park,  Burlington.  Massachusetts  01603- 
5299:  or  at  the  OfTice  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.. 
suite  700.  Washington.  EXl 
FOR  FURTHER  MFORMATWN  CONTACT: 
Daniel  Kerman,  Aerospace  Engineer. 
Engine  Certification  Branch,  ANE-141. 
Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service,  FAA.  New 
England  Region.  12  New  England 
Executive  Park.  Burlington. 
Massachusetts  01803-5299,  telephone 
(617)  238-7130;  fax  (617)  238-7199. 
8UPPI.EMENTARV  MFORMATKM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  Pratt  and  Whitney  (PW) 


JT9D  series  tuibofan  engines  was 
published  in  the  Federal  Register  on 
December  7, 1990  (55  FR  50565).  That 
action  proposed  to  require  modification 
of  certain  ruel  nozzles,  in  accordance 
with  the  PW  Service  Bulletin  (SB)  5566. 
RevisioD  4.  dated  |une  23. 1988. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the  rule  as 
proposed. 

One  commenter  reauests  the 
compliance  end  date  be  extended  to 
December  31. 1994.  firom  December  31. 
1991.  This  change  would  allow 
operators  to  accomplish  the 
requirements  of  the  AD  during  regularly 
schedulcid  maintenance,  without 
disrupting  service,  and  avoid  special 
scheduling  for  the  modifications.  The 
FAA  agrees  with  extending  the 
compliance  end  date  to  June  30, 1994. 

The  economic  impact  analysis 
paragraph,  as  specified  in  the  notice, 
has  faNBen  changed  to  show  the  increase 
in  the  average  labor  rate  bom  $40  to  $55 
dollars  per  work  hour.  Therefore,  the 
estimated  total  cost  impact  has  been 
changed  to  reflect  this  increase. 

After  carehil  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  «trith  the  changes 
described  previously. 

There  are  approximately  586  engines 
of  the  affected  design  in  the  worldwide 
fleet  The  FAA  estimates  that  120 
engines  of  U.S.  registry  will  be  afliected 
by  this  AD,  that  it  will  take 
approximately  91.5  work  hours  per 
engine  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$603,900. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effiscts  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "ma)or 
rule"  under  Executive  Order  12291:  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Pohdes  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 


impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
Of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircrait.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  13S4(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

f  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-1 S-04  Pratt  and  V/Mbaey.  Amendment 
39-6650.  Docket  Na  90-ANE-2a 

Applicability:  Pratt  and  Whitney  (PW) 
JT9D-59A.  -70A,  -7Q,  and  -7Q3  tuifaofan 
engines  Installed  on,  but  not  limited  to, 
Boeing  747.  AliiMU  A300,  and  McDonnell 
Douglas  DCIO  aircrafL 

Compliance:  itequired  prior  to  |une  30, 
1994.  unless  accomplished  previously. 

To  prevent  fuel  nozzle  distress  which  can 
result  in  an  uncontained  lenticular  seal 
bilure.  and  an  inflight  engine  shutdown, 
accomplisli  the  follo«<fing: 

(a)  Modify  the  hiel  nozzle  and  support 
assembly.  Part  Numbers  795094,  S0041B9- 
01,  795090,  and  5003981-01.  in  accordance 
with  Part  1  and  Part  2  of  the 
Accomplishment  Instructions,  contained  in 
PW  Service  Bulletin  (SB)  No.  5566,  Revision 
4,  dated  June  23. 1988. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  It  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  «^th  this  airworthiness  directive, 
if  any ,  may  be  obtained  from  the  Engine 
Certification  Office. 

(c)  Special  flight  penults  may  be  issued.  In 
accordance  with  FAR  21.197  and  21.199.  to 
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operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  modifications  for  the  fuel  nozzle 
and  support  assembly  shall  be  done  in 
accordance  with  the  following  Pratt  & 
Whitney  service  bulletin: 


Pratt  &  Whitney— Sefivice 
BULI.ETIN  No.  5566 


Page  No. 

1  

2  1 . 

3  |i_ 

4 :_ 

5  .; 

6  and  7  ._„ 

8  through  12  . 
13  through  15 
16  through  21 
22  _...„ 


Revi- 
sion 
No. 


Date 


June  23, 1988. 
December  10,  1986. 
Decent)er  10,  1987. 
June  23. 1988. 
December  10,  1986. 
December  10,  1987. 
December  10,  1986. 
December  10,  1987. 
Decemt>er  10.  1986. 
June  23,  1988. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register,  in  accordance  with  5  U.S.C  S52(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
firom  Pratt  and  Whitney,  Publication 
Department,  P.O.  Box  611,  Middletown, 
Connecticut  06457.  Copies  may  be  inspected 
at  the  FAA.  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel,  12  New  England 
Executive  Park,  Burlington,  Massachusetts 
01803-5299;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.,  suite 
700.  Washington,  DC 

(f)  This  amendment  becomes  effective  on 
November  19, 1993. 

Issued  in  Burlington,  Massachusetts,  on 
September  8, 1993. 
lack  A.  Sain, 

Manager.  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 
|FR  Doc.  93-25682  Filed  10-19-93;  8:45  am) 
BiUWO  COOe  4*t»-13-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  11 

[Docket  No.  RM86-2-000I 

Update  of  the  Federal  Energy 
Regulatory  Commission's  Fees 
Schedule  for  Annual  Charges  for  the 
Use  of  Government  Lands 

Issued  October  14,1 993. 

AGENCY:  Federal  Energy  Regulatory 
Commission.  DOE. 
ACTION:  Final  rule;  update  of  Federal 
land  use  fees. 

summary:  On  May  8. 1987,  the 
Commission  issued  its  final  rule  (Order 
No.  469.  52  FR  18201.  May  14. 1987) 
revising  the  billing  procedures  for 
annual  charges  for  administering  part  I 
of  the  Federal  Power  Act.  the  billing 
procedures  for  charges  for  Federal  dam 
and  land  use.  and  the  methodology  for 
assessing  Federal  land  use  charges. 

In  accordance  with  the  Commission's 
regulations,  the  Commission  by  its 
designee,  the  Executive  Director,  is 
updating  its  schedule  of  fees  for  the  use 
of  government  lands.  The  yearly  update 
is  determined  by  adapting  the  most 
recent  schedule  of  fees  for  the  use  of 
linear  rights-of-way  prepared  by  the 
United  States  Forest  Service.  Since  the 
next  fiscal  year  will  cover  the  period 
from  October  1. 1993.  through 
September  30. 1994,  the  fees  in  this 
notice  will  become  effective  October  1, 
1993.  The  fees  will  apply  to  fiscal  year 
1994  annual  charges  for  the  use  of 
government  lands. 
EFFECTIVE  DATE:  October  1. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  E.  Bemier,  Financial  Services 
Division,  Office  of  the  Executive 
Director  and  Chief  Financial  Officer, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington.  DC  20426,  (202)  219-2886. 

Appendix  A  to  Part  II 

[Fee  Schedule  tor  Fiscal  Year  1994] 


SUPPI^MENTARV  MFORMATKM:  In 
accordance  with  §  11.2, 18  CFR.  the 
land  values  included  in  this  dociunent 
will  be  published  in  the  Federal 
Register.  In  addition,  the  Commission 
provides  all  interested  persons  an 
opportunity  to  inspect  or  copy  contents 
of  this  document  during  normal 
business  hours  in  room  3104  at  the 
Commission's  Headquarters.  941  North 
Capitol  Street  NE..  Washington.  DC 
20426. 

The  Commission  Issuance  Posting 
System  (OPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  OPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  QPS,  set  your  communications 
software  to  use  300, 1200,  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits,  and 

I  stop  bit.  The  full  text  of  this  order  will 
be  available  on  OPS  for  30  days  from 
the  date  of  issuance.  The  complete  text 
on  diskette  in  WordPerfect  format  may 
also  be  purchased  from  the 
Commission's  copy  contractor,  La  Dom 
Systems  Corporation,  also  located  in 
room  3104,  941  North  Capitol  Street 
NE.,  Washington,  DC  20426. 

List  of  Sabiects  in  18  CFR  Part  11 

Electric  power,  Reporting  and 
recordkeeping  requirements. 
Christie  McGue, 

Executive  Director  and  Chief  Financial 
Officer. 

Accordingly,  the  Commission, 
effective  October  1. 1993.  amends  part 

II  of  chapter  I.  title  18  of  the  Code  of 
Federal  Regulations  as  set  forth  below. 

1.  The  authority  citation  for  part  11 
continues  to  read  as  follows: 

Aothoritjr:  16  U.S.C  791A-825r  42  U.S.C 
7101-7352. 

2.  In  part  11.  appendix  A  is  revised  to 
read  as  follows: 


State 


County 


Rate  per 
acre 


Alabama 
Ailcansas 
Aiizona  .. 

California 


Al  counties  _ 

All  counties ™ .«_„_«.... „«...___..„__„_....„....„„..„__. .„ _ _„ 

Apache,  Cochise,  GHa,  Graham,  La  Paz.  Iktohave,  Navajo,  Pima,  Yavapai,  Yuma.  Coconino  North  d 

Colorado  River. 

Coconino  South  of  Colorado  River,  Greenlee,  Maricopa,  Pinal  Santa  Cruz » . 

Imperial,  Inyo,  Lassen,  Modoc,  Riverside,  San  Bernardino 

Siskiyou  „ _ „ _ „ „ 

Ameda,  Alpine,  Amador,  Butte,  Calaveras,  Cdusa.  Contra  Costa,  Dei  Norte,  El  Dorado,  Fresno,  Glenn, 

Humboldt,  Kern,  Kings,  Lake,  Madera,  Mariposa,  Mendocino,  Merced,  Mono,  Napa,  Nevada,  Placer, 

Plumas,  Sacramento.  San  Benito,  San  Joaquin,  Santa  Clara,  Shasta,  Sierra,  Solano.  Sonoma. 

StanislaiR,  Sutter.  Tehama,  Trinity,  Tulare,  Tuohjmne.  Yolo,  ydba. 


$22.63 

16.97 

5.65 

22.63 

11.31 
16.97 
28.28 
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(Fee  Schedule  for  Fiscal  Year  1994] 


County 


Rate  per 
acre 


Cotorado . 


Connedic 
Florida 


Georgia 
Idaho  » 


Mirvwsota  . 

*  *■    •    1.1 

MBSIaMppI 

Mortarta  - 


Nebraska 
Nevada 


New  Hanipshlre 
New  Mexico 


New  York 

North  Careina 
North  Daiccta  . 
Ohio 
OMahotna 


Oregon 


Pennsytvania 
Puerto  Rico 
South  Dakota  . 

South  Caroina 
Tennessee ..»_ 
Texas  


Los  Angeles,  Marin.  Monterey,  Orange,  San  Diego,  San  Francisco,  San  Luis  Obispo.  San  Mateo.  Sar^a 

Baibara.  Santa  &uz.  Ventura. 
Adams.  Arapahoe.  Bent.  Cheyenne,  Crowtey.  Elbert,  El  Paso,  Hueriano.  Kiowa.  Kit  Carson,  Lincoln. 

Logan.  Modat,  Montezuma,  Morgan.  Puebto,  Sedgwick.  Washington,  Weld.  Yuma. 
Baca.  Dolores.  GarfieM,  Las  Animas.  Mesa.  Montrose,  Otero,  Prowers.  Rio  Blanco,  Routt.  San  Miguel  ~ 
Alamosa.  Archuleta.  BouUar,  ChaHee.  Clear  Creek.  Conefos.  Costitta.  Custer,  Denver,  Delta.  Douglas. 

Eagle.  Fremont.  GOpin,  Grand.  Gunnison,  Hinsdale.  Jackson,  Jefferson.  Lake,  La  Plata.  Lahmer,  Mtn- 

eraL  Ouray,  Park.  Pitkin.  Rio  Grande.  Saguactw.  San  Juan.  Summit,  Teller. 

AM  counties  . „_„ ..„__»_„ . „._.„ _ „._..~ 

Baker,  Bay,  BmMoni,  Caltwun.  day,  Columbia.  Dixie,  Duval,  Escambia.  Franklin,  Gadsden,  Gik:hrlst. 

GiJf,  Hamlton.  Holmes.  Jackson.  Jefferson.  Lafayette,  Leon,  LJberty.  Madison,  Nassau.  Okaloossa, 

Sania  Rosa.  Suwanrwe.  Taytor.  Union,  WakuBa.  WaMon.  Washingtoa 

AN  oltier  counties _„—. . — _ 

Al  counties — 

Cassia.  Goodbig.  Jerome.  Unootn,  Minidoka.  Oneida.  Owyttee,  Power,  Tvnn  Falls 

Ada.  Adams.  BarawKk.  Bear  Lake,  Bertewah.  Binghem,  Blaine,  Boise,  Bonner,  Bonrteville.  Boundary, 

BuBe.  Camas.  Canyon  CartXMi.  Ctattc.  Oeafwater.  Custer,  Elmore,  Frankfin.  Fremont.  Gem.  kjaho, 

Jetfarson,  Kootenai,  Latah,  Lemhi.  Lewis.  Madison,  Nez  Perce,  Payette,  Shoshone,  Tetoa  Valley. 

wasrvngnn. 

Al  other  counties 

Morten  _.._...„.._„ ^ Ill ___—.,.    I _„_..„.,» 


AlcounMes 
AlcounHes 
Alcounltes 

Aloour^ies 

Al  oounfes  ,,  _„ 

Alger,  Baraga,  Ctiippewa.  Dickinson,  Delta.  Oogebto.  Hougtitorv  Iron,  Kowoenaw,  Luce.  Kteckinac,  Mar- 
quette, Merwminee.  Ontonagorv  SchootorafL 

A8  other  counties  .,.,,,, i  ,  ,   „_„ „________„_„...„_.„_ 

Al  counties 

AM  counties 

Al  counties — . __.._„_„_ , „_.. 

Big  Horn.  Blaine.  Carter,  Cascade.  Chouteau,  Custer,  Daniels.  McCone,  Meagher.  Dawson.  faBon,  Fer- 
gus. Oaf«aU.  Glacier,  GoWen  Valey,  httfl.  Judith  Basin,  Liberty,  Musselshell,  Petroleum.  Phillips. 
Poridera.  Powder  River,  Prairte,  RkMaixl  ftoosevelt.  Rosebud,  Sherxlan,  Teton,  Toole.  Treasure,  Val- 
ley, Wheatland.  WiMux.  YeNowstene. 

Beaverhead.  Broadwater,  Caitx>n,  Deer  Lodge.  Flathead,  Gallatin,  Granite.  Jefferson.  Lake,  Lewis  & 
Oaik.  Uncotn.  l)4adison.  Mineral.  H4issouta.  PaiK  PowelL  Ravalli.  Sanders,  Silver  Bow,  SbOwater, 
Sweet  Grass. 

AB  counties „__.„ „ 

ChurchM,  Ctarlc.  Bko.  Esmersrida.  Eureka.  HuntxML  Lander.  Lincoln,  Lyon,  Mineral.  Nye.  Pershing. 
Washoe,  WNte  Pine. 

Carson  Clly.  Douglas,  Storey . . 

Chaves,  Curry,  De  Baca.  Dona  Ana.  Eddy.  Qrari  QuadeJupe.  Haning,  Hidalgo.  Lett  uina.  MdCMey. 
Otero.  Quay,  Roosevelt.  San  Juan,  Socorro,  Torrance. 

Rio  Arriba.  Sandoual,  Union 

Domoaio,  Catron,  Cibola,  Colfax,  Lincoln.  Los  Alamos,  Mora.  San  IMiguel,  Santa  Fe.  Sienos,  Taos,  Va- 
lencia. 

Al  counties  ,.  ,i  i n,. .„_»..__„__..„_„_„__„___„„__.„.__.__„___.„..„_„..._.„„„..»„___ 

Al  counties ~. Z I 

Al  counties 

Al  oltwr  counties  »„_„____.„ _„. 

Beaver,  Cimarron.  Roger  Mils,  Texas 

Le  Ftore.  McCurtain 

Harney,  Lake,  Malheur 

Baker,  Crook.  Deschutes.  GViam.  Grant.  Jeffersoa  Klamatt^  IMorrow,  Shennan,  Umatitta.  Union. 

Walowa.  Wasco,  Wheeler. 

Coos.  Curry,  Douglas,  Jacksorv  Josephirte 

Benton.  Clackamas,  Clatsop,  Cokjmbia.  Hood  River.  Lane.  Lincoln.  Unn,  Marion,  MuNnomi^  Polk, 

Tllanwck,  Washington,  YamhM. 
Al  counties 
Al 


Bulte.  Custer,  Fal  River,  Lawrence.  Mead,  Pennington 

Al  other  counties 

Al  counties 

Al  counttes 


Cul)erson.  El  Paso,  Hwkpeth 
I  Al  other  counties ..._ 


33.95 

5.65 

11.31 
22.63 


5.65 
33.95 


56.58 

33.95 

5.65 

16.97 


5.66 
11.31 

16.97 
2828 
16.97 
33.95 
16.97 
16.97 

22.63 
16.97 
22.63 
16.97 
5.65 


16.97 


5.65 
2.83 

2828 

16.97 

5.66 

11.31 
22.63 

22.63 
33.95 

5.65 
22.63 

5.65 
11.31 
16.97 

5.65 
11.31 

16.97 
22.63 

22.63 

93  Mi 
16J7 

5.65 
33.95 
22.63 

5.65 
33.95 


Federal  Ragister  /  VoL  SB.  No.  201  /  Wednesday.  October  20.  1993  /  Rules  and  Regulations   54037 


APPENDIX  A  TO  Part  it— Continued 
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Stale 


Utah 


Vermont 

Virginia 

Washington 


WestVirgiraa 
WiKonsin... 
Wyominfl 


|l 
Afl  other  zones  — 


County 


Beaver.  Box  Elder.  Cartnn.  Ouchesne.  Emery.  GarikM.  Grand.  Iron.  Jaub,  Kmt,  MiBwd.  Sm  Jum. 
Tooele.  Uintah.  Wayne. 

Washington 

Cache.  Diygett.  Davis.  Morgan,  Piuto.  Rich,  S^  \jBke.  Sanpete.  Sevier.  Summit.  Ula^  Wasalch.  Weber 
Al  counties 
Al  counties 


Adams.  Asotin,  Benton.  Chelan.  Columbia.  Douglas,  Franitin,  GarteM.  Grant.  IQtttas,  KBcMlal,  Lincoln, 

Oanagan,  Spokane.  WaUa  Wale.  Whitman,  Yakima. 
Ferry,  Pend  Oreile,  Stevens 


Calam,  Ctartc.  Cowlitz.  Grays  Harbor.  Island.  Jefferson.  King,  Kitsap,  LewisTMasoa  Padic,  Piefcei  Swi 

Juan.  SIcagIt,  Skamania.  Snohomish.  Thurstoa  Wahkiakum,  Whalcom. 
AB  counties 
AN  counties 


AJbany.  CampbeB.  Cargoa  Converse,  Goshen,  Hof  Springs,  Johnson,  Laramie,  Uncobi,  Natrona, 

Niobrara.  Platte,  Sheridan.  Swoetwaler,  Fremont,  Subiete,  Uirta,  Washakie. 
Big  Horn,  Crook.  Partt.  Teton,  Weston 


Rate  per 
acre 


5JS 

11J1 
18.97 
22.63 
22J6S 
11.91 

16S7 
22J3 

22.63 

16J7 
5.65 

t6J7 
5.31 
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DEPARTMENT  OF  THE  TREASURY 

intemai  Revenue  Service 

2$CFRParts1arHl602 

[7^8493] 

RIN1545-AR71 

Hedging  Transactione 

AQENCV:  Intemai  Revenue  Service  (IRS). 

Treesuiy. 

ACnON:  Temporaiy  regulations. 

StikMAAT:  This  document  contains 
temporary  regulations  clarifying  the 
character  of  gain  or  loss  from  business 
hedges.  The  temporary  regulations 
address  questions  that  have  arisen  as  a 
result  of  the  decision  of  the  United 
States  Supreme  Court  in  Arkansas  Best 
The  temporary  regulations  provide 
guidance  to  taxpayer^entering  into 
hedging  transactions  and  serve  as  a 
basis  for  resolving  pending  cases 
involving  gains  and  losses  from 
hedging.  "Hie  text  of  the  temporaiy 
regulations  set  forth  in  this  document 
also  serves  as  the  text  of  the  pnmosed 
regulations  cross-referenced  in  the 
notice  of  proposed  rulemaking  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 
DATES:  These  temporary  regulations  are 
effective  October  20, 1993. 

For  dates  of  applicability  of  these 
temporary  regulations,  see  the 
discussion,  in  the  "Dates  of 
Applicability"  paragraph  in  the 
"SUPPLBIENTARV  MFORMATION*'  portion 
of  the  preamble. 


FOR  FUimCA  MFORMATION  COMTACn  |o 
Lynn  Ricks  of  the  Office  of  the  Assistant 
Qiief  Counsel  (Financial  Institutions 
and  Products).  Intemai  Revenue 
Service,  llll  Constitution  Avenue. 
NW..  Washington  DC  20224  (Attn: 
CDDOM  Jn&P).  Telephone  202-622- 
3920  (not  a  toll-free  call). 

SUPPLEMENTARY  fflFORMATION: 

Paperwork  Reduction  Ad 

This  regulation  is  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C 
553).  For  this  reascm,  the  collection  of 
information  contained  in  these 
regulations  has  been  reviewed  and. 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  1545-1403.  The 
estimated  annual  burden  per 
recordkeeper  varies  from  .10  to  10.00 
hours,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  .50  hour. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  fw  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Intemai  Revenue  Service.  Individual 
racordkeepers  may  require  greater  or 
less  time,  depending  on  their  particular 
circumstances. 

For  further  information  concerning 
this  collection  of  information,  and 
where  to  submit  comments  on  this 
collection  of  information,  the  accuracy 
of  the  estimated  burden,  and 
suggestions  for  reducing  this  burden, 
please  refer  to  the  preamble  to  the  cnxs- 
referendng  notice  of  proposed 


rulemaking  published  in  the  Proposed 
Rules  section  of  this  issue  c^the  Federd 


Background 

This  document  contains  temporary 
regulations  amending  the  Income  Tax 
R^ulations  (26  CFR  part  1)  under 
se^on  1221  of  the  Intemai  Revenue 
Code  (Code)  (relating  to  the  definition  of 
capital  asset).  The  provisions  affected 
relate  to  the  detenniiution  of  the 
character  of  gain  or  loss  from  hedging 
transactions.  The  tax  treatment  of  the 
gain  or  loss  generally  depends  upon 
whether  property  used  as  a  hedge  is 
characterized  as  a  capital  asset 

In  Arkansas  Best  Corp.  v. 
Commissioner.  485  U.S.  212  (1988) 
[Arkansas  Best),  the  Supreme  Court 
held  that  the  taxpayer  realixed  a  capital 
loss  on  a  sale  of  stock  even  though  the 
stock  was  purchased  with  a  business 
motive  rather  than  an  investment 
motive.  In  so  holding,  the  Court  rejected 
the  business  motive  test  (the  Com 
Products  doctrine)  that  had  developed 
following  the  Court's  decision  in  Com 
Products  lining  Co,  v.  Commissioner, 
350  U.S.  46  (1955)  (Com  Products!.  The 
Court  reaffirmed  its  holding  in  Com 
Products  on  the  grounds  that  the  futures 
contracts  at  issue  in  that  case  came 
within  the  inventory  exception  of 
section  1221(1)  of  the  Code. 

Arkansas  Best  has  caused  uncertainty 
with  respect  to  the  tax  treatment  of 
business  hedging  generally.  Prior  to 
Com  Products,  it  had  been  widely 
recognized  that  gain  or  loss  realized  oo 
a  hedge  of  a  non-capital  asset  was 
treated  as  ordinary  income  or  loss.  After 
Com  Products,  however,  virtually  all 
hedging  transactions  %vere  thought  to  be 
witbin  the  business  motive  test  of  the 
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Com  Products  doctrine.  Thus,  there  was 
little  new  authority  on  the  subject  of 
hedging  during  the  30  years  preceding 
the  Arkansas  Best  decision. 

Arkansas  Best  itself  did  not  involve  a 
business  hedging  transaction,  and  the 
Court  did  not  directly  address  the  tax 
treatment  of  hedging.  Nonetheless, 
based  on  the  Court's  narrow 
interpretation  of  its  earlier  decision  in 
Corn  Products,  the  Service,  in 
individual  cases,  has  treated  various 
types  of  business  hedging  transactions 
as  giving  rise  to  capital  gain  or  loss. 
Issues  with  respect  to  business  hedging 
are  present  in  many  cases  at  an 
administrative  level,  and  several  cases 
involving  these  issues  are  pending  in 
the  courts. 

In  Federal  National  Mortgage 
Association  v.  Commissioner,  100  T.C 
No.  36  (June  17, 1993)  (FNM/»),  the  Tax 
Court  rejected  the  Service's  position  and 
held  that  the  taxpayer's  business  hedges 
gave  rise  to  ordinary  gain  or  loss.  In  that 
case,  the  taxpayer  used  short  positions 
in  futures  contracts,  put  options,  and 
short  sales  of  Treasury  securities  to 
hedge  the  spread  between  the  rate  of 
interest  on  mortgages  that  it  held  or  had 
committed  to  buy  and  the  rate  of 
interest  on  indebtedness  to  be  incurred 
to  carry  the  mortgages.  The  court  foimd 
that  the  mortgages  were  not  capital 
assets  and  that  the  hedges  were  so 
integrally  related  to  the  mortgages  that 
they  also  were  entitled  to  ordinary 
treatment.  The  court  cited  with  favor  the 
pre-Cbm  Products  cases  involving 
Dusiness  hedges  and  expressed  a 
willingness  to  extend  ordinary 
treatment  to  "short"  hedges  as  well  as 
"long"  hedges  and  to  liability  hedges  as 
well  as  asset  hedges. 

Although  the  Service  may  disagree 
with  some  aspects  of  the  FNMA 
opinion,  the  court  dearly  found 
Arkansas  Best  not  to  be  an  impediment 
to  treating  gains  and  losses  on  business 
hedging  transactions  as  ordinary  rather 
than  capital. 

The  result  reached  by  the  court  avoids 
the  character  mismatches  that  resuh 
from  treating  business  hedges  as  capital. 
Moreover,  it  comports  with  substantial 
evidence  that  Congress  has  long 
assumed  that  business  hedges  give  rise 
to  ordinary  gain  or  loss.  The  legislative 
history  of  the  1954  Code,  for  example, 
expressly  notes  that  hedges  were 
ordinary  under  then-current  law  and 
that  Congress  intended  to  continue  that 
treatment.  H.R.  Rep.  No.  1337, 83d 
Cong.,  2d  Sess.  A278  (1954).  In 
addition,  a  number  of  statutory 
provisions  that  provide  special 
treatment  to  taxpayers  that  engage  in 
hedging  transactions  are  premised  on 
Congress'  understanding  that  business 


hedges  receive  ordinary  treatment.  See, 
e.g.,  sections  1256(e).  1092(e).  263(g)(3), 
and  1233(g)  of  the  Code. 

In  light  of  the  above,  the  Service  has 
decided  to  abandon  the  position  it  has 
taken  with  respect  to  the  character  of 
many  common  business  hedges  and  to 
resolve  that  issue  with  these  regulations. 
Cases  pending  at  the  administrative 
level  and  in  the  courts  will  be  disposed 
of  in  a  manner  consistent  with  the 
regulations.  On  a  prospective  basis,  the 
regulations  provide  an  identiHcation 
and  record-keeping  requirement  that  is 
necessary  for  the  Service  to  locate  and 
evaluate  transactions  that  taxpayers 
believe  should  qualify  for  hedge 
treatment 

Need  for  Temporary  Regulations 

Immediate  guidance  is  needed  with 
respect  to  gains  and  losses  on  business 
hedging  transactions.  This  Treasury 
decision  will  enable  Service  persoimel 
to  resolve  in  a  fair  and  consistent 
manner  the  many  cases  pending  either 
at  the  administrative  level  or  in  the 
courts.  Moreover,  the  clarification  is 
needed  because  the  uncertainty  caused 
by  Arkansas  Best  regarding  the  tax 
treatment  of  business  hedges  may  be 
influencing  business  decisions  as  to 
whether  and  how  to  hedge  business 
risks.  Therefore,  good  cause  is  found  to 
dispense  with  the  public  notice 
requirement  of  5  U.S.C  553(b)  and  the 
delayed  effective  date  requirement  of  5 
U.S.C  553(d). 


Explanation  of  Provisions 

Paragraph  (a)(1)  of  §  1.1221-2T 
provides  that  property  that  is  part  of  a 
hedging  transaction,  as  defined  in  the 
regulations,  is  not  a  capital  asset.  This 
rule  is  effective  for  all  open  years. 

Paragraph  (a)(2)  of  §  1.1221-2T 
provides  a  similar  rule  for  short  sales 
and  options.  Where  a  short  sale  or 
option  is  part  of  a  hedging  transaction, 
as  defined,  any  gain  or  loss  on  the  short 
sale  or  option  is  ordinary.  Although  the 
character  of  gain  or  loss  on  a  short  sale 
or  option  generally  is  determined  under 
sections  1233  and  1234  rather  than 
section  1221,  the  rule  for  short  sales  and 
options  has  been  included  here  to 
provide  a  unified  set  of  rules  for 
determining  the  character  of  gain  or  loss 
on  hedging  transactions.  New  temporary 
regulations  under  sections  1233  and 
1234  provide  that  §  1.1221-2T  governs 
the  character  of  gain  or  loss  on  short 
sales  and  options  that  are  part  of 
hedging  transactions. 

Under  paragraph  (a)(3)  of  §  1.1221- 
2T,  the  fact  that  property,  a  short  sale, 
or  an  option  serves  a  hedging  function 
makes  gain  or  loss  on  the  property,  short 
sale,  or  option  ordinary  only  if  the 


property,  short  sale,  or  option  is  part  of 
a  hedging  transaction  as  defined  in  the 
regulations.  For  example,  if  a 
transaction  falls  outside  the  regulations, 
gain  or  loss  from  the  transaction  is  not 
made  ordinary  by  the  fact  that  property 
is  a  "surrogate"  for  a  non-capital  asset 
or  that  the  transaction  serves  as 
"insurance"  against  a  business  risk. 

Paragraph  (a)(4)  of  §  1.1221-2T 
describes  the  relationship  between 
§  1.1221-2T  and  certain  other  sections. 
Section  988  transactions  are  excluded 
from  these  regulations  because  gain  or 
loss  on  those  transactions  is  ordinary 
under  section  988(a)(1).  The  regulations 
do  apply,  however,  to  transactions  that 
predate  the  effective  date  of  section  988. 
Paragraph  (a)(4)  of  §  1.1221-2T  also 
makes  clear  that  the  definition  of  a 
hedging  transaction  under  §  1.1221- 
2T(b)  does  not  apply  for  purposes  of 
certain  hedging  exceptions  to  the 
subpart  F  rules  of  section  954  and 
certain  hedge  identification  rules  in  the 
interest  allocation  regulations  under 
section  864(e). 

In  defining  the  term  hedging 
transaction,  paragraph  (b)(1)  of 
§  1.1221-2T  adopts  the  concept  of 
hedging  in  section  1256(e)(2)(A)  of  the 
Code.  A  hedging  transaction  generally  is 
a  transaction  that  a  taxpayer  enters  into 
in  the  normal  course  of  the  taxpayer's 
business  primarily  to  reduce  the  risk  of 
interest  rate  or  price  changes  or 
currency  fluctuations.  Thus,  the 
regulations  do  not  provide  ordinary 
treatment  for  gain  or  loss  from  the 
disposition  of  stock  where,  for  example, 
the  stock  was  acquired  to  protect  the 
goodwill  or  business  reputation  of  the 
acquirer  or  to  ensure  the  availability  of 
goods. 

The  definition  of  a  hedging 
transaction  covers  most,  but  not  all, 
common  business  hedges.  For  example, 
the  regulations  do  not  apply  where  a 
taxpayer  hedges  a  dividend  stream,  the 
overall  profitability.of  a  business  unit, 
or  other  business  risks  that  do  not  relate 
directly  to  interest  rate  or  price  changes 
or  currency  fluctuations.  Moreover, 
because  a  hedging  transaction  must 
reduce  the  taxpayer's  risk,  the 
regulation  does  not  apply  where  a 
taxpayer  hedges  the  risk  of  a  related 
party.  The  Service  welcomes  comments 
on  the  scope  of  the  definition  and  on  the 
treatment  of  transactions  between 
related  parties. 

A  second  element  of  the  definition  of 
a  hedging  transaction  is  that  the  risk 
being  reduced  must  relate  to  ordinary 
property  or  obligations  or  to  the 
taxpayer's  borrowings.  Paragraph  (b)(2) 
of  §  1.1221-2T  defines  the  terms 
ordinary  property  and  ordinary 
obligations.  Property  is  ordinary 
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property  if  a  tale  or  exchange  of  the 
property  could  never  produce  capital 
gain  or  loss.  An  obligation  is  an 
ordinary  obligation  if  performing  or 
terminating  the  obligation  could  never 
produce  capital  gain  or  loss.  For 
example,  a  taxpayer's  obligation  with 
respect  to  a  short  sale  of  a  capital  asset 
is  not  an  ordinary  obligation. 

Hedges  of  property  within  the 
exceptions  to  section  1221  and  property 
that  produces  ordinary  gain  or  loss 
under,  for  example,  section  582(c) 
generally  come  within  the  definition  of 
the  term  "hedging  transaction."  The 
Service  believes  that  it  Is  inappropriate, 
however,  to  have  a  loss  on  a  oedge 
treated  as  ordinary  when  gain  on  the 
item  or  items  being  hedged  could  be 
treated  as  capital  gain.  Thus,  a  hedge  of 
a  section  1231  asset  or  a  hedge  of  the 
ordinary  income  produced  by  a  capital 
asset  is  excluded  from  the  deHnition. 
Hedges  of  non-inventory  supplies  are 
also  excluded  because  they  are  capital 
assets,  notwithstanding  the  fact  that 
they  give  rise  to  ordinary  deductions 
when  they  are  consumed  In  the 
taxpayer's  business. 

Paragraph  (bK3)  of  §  1.1221-2T 
ciariHes  that  a  transaction  that  hedges 
an  aggregate  risk  qualifies  for  ordinary 
treatment  imder  the  regulations  only  if 
all  of  the  risk,  or  all  but  a  de  minimis 
amount  of  the  risk,  being  hedged  is 
related  to  ordinary  profwrty  and 
liabilities.  Thus,  a  bank  could  hedge  the 
aggregate  interest  rate  exposure  on  a 
large  pool  of  its  assets  and  treat  any  gain 
or  loss  from  the  hedge  as  ordinary  gain 
or  loss,  even  if  a  de  minimis  amount  of 
the  aggregate  interest  rate  risk  is  related 
to  capital  assets.  All  of  the  risk  being 
hedged,  however,  must  be  interest  rate, 
price,  or  currency  risk.  Thus,  the 
regulations  do  not  permit  ordinary 
treatment  where  a  taxpayer  hedges  the 
overall  profitability  ol  one  or  more 
business  units. 

Paragraphs  (cKD  and  (cK3)  of 
§  1.1221-2T  Impose  a  same-day 
identification  and  record-keeping 
requirement  with  respect  to  hedging 
transactions  entered  into  on  or  after 
January  1. 1994.  In  the  case  of 
transactions  that  were  entered  into 
before  January  1. 1994,  and  that  remain 
in  existence  on  March  31.  1994.  the 
same  requirement  applies  except  that 
the  identification  may  be  made  until 
March  31. 1994.  These  requirements, 
authorized  by  sections  6001  and  7805, 
are  designed  to  aid  the  Internal  Revenue 
Service  in  administering  the  law  and  to 
prevent  manipulation,  such  as 
recharacterization  of  transactions  in 
view  of  later  developments.  In  all  cases, 
a  taxpayer  must  identify  a  hedging 
transaction  unambiguously.  The 


identification  is  to  be  made  on.  and 
retained  as  part  of.  the  taxpayer's  books 
and  records  and  must  specify  both  the 
hedging  position  and  the  item,  items,  or 
aggregate  risk  that  is  being  hedtgad. 

The  Service  is  considering  what 
requirements  should  be  met  in  order  for 
an  identification  to  satisfy  §  1.1221- 
2T(c).  The  proposed  regulations  that 
cross  reference  the  text  of  this  Treasury 
decision  also  contain  proposed  special 
identification  requirements  for  specific 
types  of  hedging  transactions.  An 
additional  matter  to  be  decided  is  what 
transaction-by-transaction  records  are 
required.  For  example,  some  taxpayers 
today  make  identifications  for  purposes 
of  section  1256(e)  by  checking  a 
workpaper  box  that  refers  explicitly  to 
that  statutory  provision.  The  Service 
solicits  comments  on  this  point  and  on 
how  a  taxpayer  should  identify  a  global 
or  other  aggregate  hedge.  Pending  more 
specific  guidance,  the  Service  will 
accept  any  reasonable  method  of 
identifying  the  item,  items,  or  aggregate 
risk  being  hedged. 

The  taxpayer's  identification  of  a 
transaction  as  a  hedging  transaction  is 
binding  on  the  taxpayer.  Thus,  a 
taxpayer  who  identifies  a  transaction  as 
a  hedging  transaction  must  treat  any 
gain  from  the  transaction  as  ordinary 
gain,  even  if  the  transaction  does  not 
meet  the  definition  of  a  hedging 
transaction.  Misidentifying  a 
nonhedging  transaction  as  a  hedge, 
however,  does  not  transform  a  capital 
loss  from  the  transaction  into  an 
ordinary  loss.  A  taxpayer  may  not  use 
the  identification  procedure  to  obtain  a 
benefit  to  which  the  taxpayer  is  not 
entitled  under  the  substantive  rule.  This 
rule  is  similar  to  the  rule  in  section 
12S6(fXl)oftheCode. 

Similarly,  the  absence  of 
identification  generally  is  binding  on  a 
taxpayer  and  establishes  that  a 
transaction  is  not  a  hedging  transaction. 
A  taxpayer  who  does  not  Identify  a 
transaction  may  not  claim  the  benefit  of 
the  regulations  and  must  treat  a  loss 
from  the  transaction  as  a  capital  loss 
unless  ordinary  loss  treatment  is 
available  without  reference  to  whether 
the  transaction  serves  a  hedging 
function.  An  exception  to  this  rule  is 
provided  where  the  taxpayer  can  show 
that  the  transaction  in  question  wras  a 
hedging  transaction  and  that  the  failure 
to  identify  the  transaction  was  due  to 
inadvertent  error.  Finally,  if  a  hedging 
transaction  was  not  identified  and  the 
taxpayer  had  no  reasonable  basis  for 
treating  the  transaction  as  other  than  a 
hedging  transaction,  gain  from  the 
transaction  is  ordinary. 


Dates  of  AppUcibUitj 

These  temporary  regulations  generally 
apply  to  all  open  taxable  years.  The 
identification  requirements  of 
paragraphs  (cXD  and  (cX3)  of  §  1.1221- 
2T  apply  to  transactions  entered  Into  on 
or  after  January  1. 1994.  and  to  ' 
transactions  that  were  entered  into 
before  January  1. 1994.  and  that  remain 
in  existence  on  March  31. 1994. 

Special  Analyses 

It  has  been  determined  that  these 
regulations  are  not  maior  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  S53(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C  chapter  6)  do  not  apply  to 
these  regulations,  and.  therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(0  of 
the  Internal  Revenue  (Zode,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Drafting  Iiifii>rmatioa 

The  principal  author  of  these 
regulations  is  Jo  Lynn  Ricks.  Office  of 
Assistant  Chief  Counsel  (Financial 
Institutions  and  Products).  Internal 
Revenue  Service.  However,  other 
personnel  from  the  IRS  and  Treastiry 
Department  participated  in  their 
development 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 

requirements. 

Adoption  of  amendments  to  the 
regulations 

Accordingly.  26  CFR  parts  1  and  602 
are  amended  as  follows: 

Paragraph  1.  The  authority  dtatioo  for  part 
1  is  amecded  by  adding  a  ciuition  in 
numerical  order  to  read  as  follow*: 

Authority:  26  US.C  7805  *   *   * 

SecUoo  1.t221-2T also  issued  under  26 
use  6001.  •  •  •. 

Par.  2.  Section  1.1221-ZT  is  added  to  read 
as  foilouvs: 


S  1.1221-ZT 
(temporary). 

(a)  Treatment  <^  hedging 
transactions — (1)  In  genera/.  This 
section  governs  the  treatmrnit  of  hedging 
transactions  under  section  1221.  Except 
as  provided  hi  paragraph  (dK2)  f»f  this 


54040   Federal  Register  /  Vol.  58.  No.  201  /  Wednesday.  October  20.  1993  /  Rules  and  Regulations 


section  (and  notwithstanding  the 
provisions  of  §  1.1221-l(a)).  the  term 
capital  asset  does  not  include  property 
that  is  part  of  a  hedging  transaction 
defineo  in  paragraph  (b)  of  this  section. 

(2)  Short  sales  and  options.  This 
section  also  governs  the  character  of 
gain  or  loss  from  a  short  sale  or  option 
that  is  part  of  a  hedging  transaction.  See 
§§1.1233-2Tand  1.1234-4T.  Except  as 
provided  in  paragraph  (d)(2)  of  this 
section,  gain  or  loss  on  a  short  sale  or 
option  that  is  part  of  a  hedging 
transaction  defined  in  paragraph  (b)  of 
this  section  is  ordinary  income  or  loss. 

(3)  Exclusivity.  Gain  or  loss  on 
property,  a  short  sale,  or  an  option  is 
ordinary  on  the  grounds  that  the 
property,  short  sale,  or  option  serves  a 
hedging  function  only  if  the  property, 
short  sale,  or  option  is  part  of  a  hedging 
transaction  as  defined  in  paragraph  (b) 
of  this  section. 

(4)  Coordination  with  other  sections — 
(i)  Section  988.  This  section  does  not 
apply  to  gain  or  loss  realized  on  a 
section  988  transaction  as  defined  in 
section  988(cKl)  or  to  any  qualified 
fund  as  defined  in  section 
988(c)(l)(E)(iii).  This  section  does 
apply,  however,  to  transactions  or 
payments  that  would  be  subject  to 
section  988  but  for  the  date  that  the 
transactions  were  entered  into  or  the 
date  that  the  payments  were  made. 

(ii)  Sections  954(c)  and  864(e).  The 
definition  of  a  hedging  transaction  in 
paragraph  (b)  of  this  section  does  not 
apply  for  purposes  of  section 
954(c)(1)(C),  section  954(c)(1)(D),  and 
§1.861-«T(b)(6)(iv)(C). 

(b)  Hedging  transaction — (1)  In 
general.  A  hedging  transaction  is  a 
transaction  that  a  taxpayer  enters  into  in 
the  normal  course  of  the  taxpayer's 
trade  or  business  primarily — 

(i)  To  reduce  risk  of  price  changes  or 
currency  fluctuations  with  respect  to 
ordinary  property  (as  defined  in 

Earagraph  (b)(2)  of  this  section)  that  is 
eld  or  to  be  held  by  the  taxpayer;  or 

(ii)  To  reduce  risk  of  interest  rate  or 
price  changes  or  currency  fluctuations 
with  respect  to  borrowings  made  or  to 
be  made,  or  ordinary  obligations 
incurred  or  to  be  incurred,  by  the 
taxpayer. 

(2)  Ordinary  property  and  obligations. 
Property  is  ordinary  property  if  a  sale  or 
exchange  of  the  property  by  the 
taxpayer  could  not  produce  capital  gain 
or  loss  regardless  of  the  taxpayer's 
holding  period  when  the  sale  or 
exchange  occurs.  Thus,  for  example, 
property  used  in  the  trade  or  business 
within  the  meaning  of  section  1231(b) 
(determined  without  regard  to  the 
holding  period  specified  in  that  section) 
is  not  ordinary  property.  An  obligation 


is  an  ordinary  obligation  if  performance 
or  termination  of  the  obligation  by  the 
taxpayer  could  not  produce  capital  gain 
or  loss. 

(3)  Hedging  an  aggregate  risk.  The 
term  hedging  transaction  includes  a 
transaction  that  reduces  an  aggregate 
risk  of  interest  rate  changes,  price 
changes,  and/or  currency  fluctuations 
only  if  all  of  the  risk,  or  all  but  a  de 
minimis  amount  of  the  risk,  is  with 
respect  to  ordinary  property,  ordinary 
obligations,  and  borrowings. 

(c)  Identification  and  recordkeeping 
requirements — (1)  In  general.  A  taxpayer 
that  enters  into  a  hedging  transaction 
must  identify  the  transaction  as  a 
hedging  transaction  before  the  close  of 
the  day  on  which  the  taxpayer  enters 
into  the  transaction.  The  identification 
must  be  made  on,  and  retained  as  part 
of,  the  taxpayer's  books  and  records  and 
must  specify  both  the  hedging 
transaction  and  the  item,  items,  or 
aggregate  risk  that  is  being  hedged. 

(2)  Additional  identification 
requirements  for  certain  hedging 
transactions.  (Reserved) 

(3)  Presence  or  absence  of 
identification  must  be  unambiguous. 
The  presence  or  absence  of  an 
Identification  for  purposes  of  this 
paragraph  (c)  must  be  unambiguous. 
The  identification  of  a  hedging 
transaction  for  financial  accounting  or 
regulatory  purposes  does  not  satisfy  this 
requirement  unless  the  taxpayer's  books 
and  records  indicate  that  the 
identification  is  also  being  made  for  tax 
purposes.  The  taxpayer  may  indicate 
that  individual  hedging  transactions,  or 
a  class  or  classes  of  hedging 
transactions,  that  are  identified  for 
financial  accounting  or  regulatory 
purposes  are  also  being  identified  as 
hedging  transactions  for  purposes  of  this 
section. 

(4)  Consistency  with  section 
1256(e)(2)(C).  (Reserved  1 

(5)  Effective  date— (i)  In  general. 
Paragraphs  (c)(1)  and  (c)(3)  of  this 
section  apply  to  transactions  that — 

(A)  Are  entered  into  on  or  after 
January  1, 1994,  or 

(B)  Are  entered  into  before  that  date 
and  remain  in  existence  on  March  31, 
1994. 

(ii)  Special  rule  for  paragraphs  (c)(2) 
and  (c)(4).  (Reserved! 

(6)  Transition  rule.  \n  the  case  of 
hedging  transactions  described  in 
[>aragraph  (c)(5)(i)(B)  of  this  section,  an 
identification  is  timely  if  it  is  made 
before  the  close  of  business  on  March 
31, 1994. 

(d)  Effect  of  identification  and  non- 
identification — (1)  Transactions 
identified.  If  the  taxpayer  identifies  a 
transaction  as  a  hedging  transaction  for 


purposes  of  paragraph  (c)  of  this  section, 
the  identification  is  binding  with 
respect  to  gain,  whether  or  not  all  of  the 
requirements  of  that  paragraph  are 
satisfied.  Thus,  gain  from  that 
transaction  is  ordinary  income.  If  the 
transaction  is  not  in  fact  a  hedging 
transaction  described  in  paragraph  (b)  of 
this  section,  however,  paragraphs  (a)(1) 
and  (a)(2)  of  this  section  do  not  apply 
and  the  character  of  loss  is  determined 
without  reference  to  whether  the 
transaction  serves  a  hedging  function. 
Thus,  the  taxpayer's  identification  of  the 
transaction  as  a  hedging  transaction 
does  not  itself  make  loss  from  the 
transaction  ordinary. 

(2)  Transactions  not  identified— {i)  In 
general.  Except  as  provided  in 
paragraphs  (d)(2)(ii)  and  (d)(2)(iii)  of 
this  section,  the  absence  of  an 
identification  that  satisfies  the 
requirements  of  paragraph  (c)  of  this 
section  is  binding  and  establishes  that  a 
transaction  is  not  a  hedging  transaction. 
Thus,  subject  to  the  exceptions,  the 
rules  of  paragraphs  (a)(1)  and  (a)(2)  of 
this  section  do  not  apply  and  the 
character  of  gain  or  loss  is  determined 
without  reference  to  whether  the 
transaction  serves  a  hedging  function. 

(ii)  Inadvertent  error.  If  a  taxpayer 
does  not  make  an  identification  that 
satisfies  the  requirements  of  paragraph 
(c)  of  this  section,  the  taxpayer  may  treat 
gain  or  loss  from  the  transaction  as 
ordinary  income  or  loss  under 
paragraph  (a)(1)  or  (a)(2)  of  this  section 
only  if — 

(A)  The  transaction  is  a  hedging 
transaction  (as  defined  in  paragraph  (b) 
of  this  section); 

(B)  The  failure  to  identify  the 
transaction  was  due  to  inadvertent  error, 
and 

(C)  All  of  the  taxpayer's  hedging 
transactions  in  all  open  years  are  being 
treated  on  either  original  or,  if 
necessary,  amended  returns  as  provided 
in  paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(iii)  Anti-abuse  rule.  If  a  taxpayer  does 
not  make  an  identification  that  satisfies 
the  requirements  of  paragraph  (c)  of  this 
section,  but  the  taxpayer  has  no 
reasonable  basis  for  treating  the 
transaction  as  other  than  a  hedging 
transaction,  gain  from  the  transaction  is 
ordinary.  Thus,  a  taxpayer  may  not  elect 
to  treat  gain  or  loss  from  a  hedging 
transaction  as  capital  gain  or  loss.  The 
reasonableness  of  the  taxpayer's  failure 
to  identify  a  transaction  is  determined 
by  taking  into  consideration  not  only 
the  requirements  of  paragraph  (b)  of  this 
section,  but  also  the  taxpayer's 
treatment  of  the  transaction  for  financial 
accounting  or  other  purposes  and  the 
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taxpayer's  identification  of  similar 
transactions  as  hedging  transactions. 

Par.  3.  Section  1.1233-2T  is  added  to  read 
as  Sallows: 

S1-1233-2T    H6d0lno  transactions 
(temporary). 

The  character  of  gain  or  loss  on  a 
short  sale  that  is  part  of  a  hedging 
transaction  is  determined  under  the 
rules  of  §1.1221-2T. 

Par.  4.  Section  1.1234-4T  is  added  to  read 
as  follows: 

§1.1234-^T    Hedging  transactions 
(temporary). 

The  character  of  gain  or  loss  on  an 
acquired  or  a  written  option  that  is  part 
of  a  hedging  transaction  is  determined 
under  the  rules  of  §  1.1221-2T. 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  5.  The  authority  citation  for  part  602 
continues  to  read  as  follows: 

Authority:  26  U.S.C  7805. 

Par.  6.  Section  602.101(c)  is  amended  by 
adding  an  entry  in  numerical  order  to  the 
table  to  read  as  follows: 

$602,101    OMB  Control  numbers. 
(€)••• 


action:  Final  rule. 


CFR  part  Of  section  where 
identified  and  described 


Current 

OMB  control 

numtjer 


1.1221-2T(c)  1545-1403 


Margaret  Milaer  Richardson, 
Commissioner  of  Internal  Revenue. 

Approved:  October  6, 1993. 
Sanael  Y.  Sessions, 
Acting  Assistant  Secretary  of  the  Treasury. 

(FR  Doc.  93-25779  Filed  10-18-93;  10:00 

am) 

BltUNQ  CODE  4a»-ei-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[ND-6-1-5809:  FRL-4784-4] 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans;  North 
Daioota;  Revision  to  the  State 
Implementation  Plan  Correcting  Sulfur 
Dioxide  Enforceability  Deficiencies 

AQENCY:  Environmental  Protection 
Agency  (EPA). 


SUMMARY:  This  action  approves  a 
revision  to  the  North  Dakota  State 
Implementation  Flan  (SIP)  to  include 
revisions  to  North  Dakota  Air  Pollution 
Control  Rules.  Chapter  33-15-06  of  the 
North  Dakota  Administrative  Code, 
entitled  Emissions  of  Sulfur  Compounds 
Restricted.  These  revisions  correct 
enforceability  deficiencies  and 
strengthen  the  provisions  of  Chapter  33- 
15-06.  The  revisions  were  submitted  by 
the  Governor  to  the  EPA  by  cover  letter 
dated  June  24, 1992. 
EFFECTIVE  DATES:  This  action  will 
become  effiective  on  December  20. 1993, 
imless  notice  is  received  by  November 
19, 1993,  that  someone  wishes  to  submit 
adverse  or  critical  comments. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Meredith 
A.  Bond,  8ART-AP,  Environmental 
Protection  Agency  .Region  Vffl.  999  18th 
Street.  Suite  500.  Denver,  Colorado 
80202-2405.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday  at  the 
following  offices:  Air  Programs  Branch, 
Environmental  Protection  Agency, 
Region  Vffl,  999  18th  Street,  Suite  500, 
Denver,  Colorado;  and  Division  of 
Environmental  Engineering.  North 
Dakota  Department  of  Health  and 
Consolidated  Laboratories,  1200 
Missouri  Avenue.  Bismarck,  North 
Dakota  58502-5520. 
FOR  FURTHER  INFORMATION  CONTACT: 
Meredith  Bond  at  (303)  293-1764. 
SUPPt^MENTARY  INFORMATION:  A  nation- 
wide effort  is  being  undertaken  to  have 
sulfur  dioxide  (SO2)  enforceability 
deficiencies  identified  and  corrected  in 
SIPs  before  operating  permit  programs 
become  effective.  Because  the  operating 
permit  programs  will  initially 
incorporate  underlying  SIP 
requirements,  it  is  important  that  the 
underlying  SIP  is  enforceable  so  that 
permits  themselves  will  be  enforceable. 
EPA,  Region  Vffl,  provided  a  list  of 
deficiencies  in  Chapter  33-15-06  to  the 
State  of  North  Dakota  by  cover  letter 
dated  March  8, 1991.  The  Region  used 
the  "SO2  SIP  Enforceability  Checklist" 
when  reviewing  Chapter  33-15-06  for 
enforceabihty  deficiencies.  This 
checklist,  developed  by  the  EPA,  was 
included  as  an  attachment  to  the 
November  28. 1990.  memorandum  from 
Robert  Bauman  and  Rich  Biondi  to  the 
Air  Branch  Chiefs.  The  November  28, 
1990,  memorandum,  as  well  as  the 
March  8, 1991,  letter  from  EPA,  Region 
Vffl  to  Dana  Mount,  Director  of  Division 
of  Environmental  Engineering,  North 
Dakota  State  Department  of  Health  and 


Consolidated  Laboratories,  are  included 
as  attachments  to  the  Technical  Support 
Docxunent.  The  checklist  focused  on  the 
following  topics: 

1.  Clarity; 

2.  Averaging  times  consistent  with 
protection  of  the  SO2  National  Ambient 
Air  Quality  Standards  (NAAQS); 

3.  Clear  compliance  determinations: 

4.  Continuous  emissions  monitoring; 

5.  Adequate  reporting  and 
recordkeeping  requirements; 

6.  Director's  discretion  issues;  and 

7.  Stack  height  issues. 
The  State  of  North  Dakota 

subsequently  adopted  revisions  to 
Chapter  33-15-06  in  order  to  correct 
enforceability  deficiencies  and 
submitted  the  revised  regulations  to 
EPA  for  SIP  approval  on  June  24. 1992. 
This  submittal  also  contained  revisions 
to  the  State's  Prevention  of  Significant 
Deterioration  (PSD).  New  Source 
Performance  Standards  (NSPS),  and 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPS) 
rules.  In  this  action,  EPA  is  approving 
only  the  revisions  to  Chapter  33-15-06, 
Emissions  of  Sulfur  Compounds 
Restricted.  The  NSPS  and  NESHAPS 
portions,  with  the  exception  of  the 
State's  asbestos  regulations  in  section 
33-15-13-02,  were  approved  in  a 
previous  action  (58  FR  5294,  January  21, 
1993).  EPA  will  act  on  the  PSD  and 
asbestos  rules  in  a  separate  notice. 

The  revisions  to  Chapter  33-15-06, 
discussed  in  detail  in  the  Technical 
Support  Document,  are  briefly  outlined 
below. 

Anal3rsi8  of  State  Submission 

1.  Procedural  Backpvund 

The  Clean  Air  Act  (Act)  requires 
States  to  observe  certain  procedural 
requirements  in  developing 
implementation  plans  for  submission  to 
the  EPA.  Section  110(a)(2)  of  the  Act 
provides  that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing.  The  EPA  also  must 
determine  whether  a  submittal  is 
complete  and  therefore  warrants  further 
EPA  review  and  action  (see  section 
100(k)(l)  and  57  FR  13565).  Tlie  EPA's 
completeness  criteria  for  SIP  submittals 
are  set  out  at  40  CFR  part  51,  appendix 
V  (1991),  as  amended  by  56  FR  42216 
(August  26, 1991).  The  EPA  attempts  to 
make  completeness  determinations 
within  60  days  of  receiving  a 
submission.  However,  a  submittal  is 
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deemed  complete  by  operation  of  law  if 
a  completeness  determination  is  not 
made  by  the  EPA  six  months  after 
receipt  of  the  submission. 

The  State  of  North  Dakota  held  a 
public  hearing  on  October  16. 1991,  to 
entertain  public  comment  on  proposed 
revisions  to  Chapter  33-1 S-06 
addressing  enforceability  corrections. 
Public  comments  were  received  and 
adequately  addressed  by  the  State. 
Following  the  public  hearing  and 
consideration  of  public  comments,  the 
SIP  revision  was  subsequently  adopted 
by  the  State  and  became  eOaclive  on 
June  1, 1992.  The  SIP  revision  was 
submitted  by  the  Governor  to  the  EPA 
by  cover  letter  dated  June  24. 1992. 

The  SIP  revision  was  reviewed  by  the 
EPA  to  determine  completeness  shortly 
after  its  submittal,  in  accordance  with 
the  completeness  criteria  set  out  at  40 
CFR  part  51,  appendix  V  (1991).  A  letter 
dated  August  27. 1992.  was  forwarded 
to  the  Governor  indicating  the 
completeness  of  the  submittal  and  the 
next  steps  to  be  taken  in  the  review 
process.  As  noted  in  today's  action,  the 
EPA  is  approving  this  North  Dakota  SIP 
submittal  to  correct  SOs  enibroeability 
deficiencies. 

2.  Review  of  Revisions  to  Chapter  33- 
15-4)6 

The  State  of  North  Dakota  revised 
Chapter  33-15-06  in  order  to  ooirect 
SO2  enforceability  deficiencies.  For  a 
detailed  explanation  of  each  change  to 
Chapter  33-15-06  being  approved 
today,  please  refer  to  the  Technical 
Support  Document.  A  brief  summary  of 
the  revisions  is  presented  in  the 
following  paragraph. 

Revisions  to  Chapter  33-15-06 
include: 

1.  Clarification  as  to  which  sources 
the  chapter  applies; 

2.  Adding  language  stating  that  the 
State  shall  establish  more  restrictive 
emission  reqxiirements  on  sources  not 
complying  yrith  or  causing  exceedance 
of  either  ambient  air  quality  standards 
or  prevention  of  significant 
deterioration  standards: 

3.  Clarification  of  averaging  periods  to 
ensure  protection  of  3-hr  SO2  NAAQS; 

4.  Including  appropriate  measuring 
and  testing  measures; 

5.  Adding  a  section  providing  for 
continuous  emission  monitoring 
requirements;  and 

6.  Adding  a  section  detailing 
reporting  and  recordkeeping 
requirements. 

Director's  discretion  issues  were  not 
addressed  since  EPA  guidance  is  not  yet 
available. 


Final  Action 

The  EPA  today  is  approving  a  revision 
to  the  N<»th  Dakota  SIP  to  include 
revisions  to  the  North  Dakota 
Administrative  Code,  Chapter  33-15- 
06,  entitled  Emissions  of  Sulfur 
Compounds  Restricted.  These  revisions 
correct  enforceability  deficiencies  and 
strengthen  the  provisions  of  Chapter  33- 
15-06.  The  revisions  were  submitted  by 
the  Governor  to  the  EPA  by  letter  dated 
June  24, 1992. 

The  EPA  has  reviewed  these  revisions 
to  the  North  Dakota  SIP  and  is 
approving  them  as  submitted.  The  EPA 
is  publishing  this  action  wdthout  prior 
proposal  bemuse  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments.  This 
action  will  be  efliactive  December  20, 
1993.  unless,  by  November  19. 1993. 
notice  is  received  that  adverse  or  critical 
comments  will  be  submitted. 

If  such  notice  is  received,  this  action 
wnll  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  l>egin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing 
a  comment  period.  If  no  such  comments 
are  receivett  the  public  is  advised  that 
this  action  will  be  effiective  December 
20. 1993. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economical,  and 
environmental  factors,  and  in  relation  to 
relevant  statutory  and  r^ulatory 
requirements. 

Regnlatory  Proceas 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C  600  et.  seq..  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
nimiber  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  imder  section  110  and 
subchapter  I,  part  D,  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
becatise  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 


Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.Pj\.,  427 
U.S.  246,  256-66  (S.  Q.  1976);  42  U.S.C 
7410(a)(2). 

Executive  Order  12291 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989,  (54  FR  2214-2225). 
On  January  6, 1989.  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  section  3  of 
Executive  order  12291  for  a  period  of 
two  years.  The  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  3  SIP  revisions.  OMB  has  agreed 
to  continue  the  temporary  waiver  until 
such  time  as  it  rules  on  the  EPA's 
request. 

Under  section  307(bHl)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  20, 1993.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  by  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  reqmrements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Fart  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide. 

Note:  Incorporation  by  refsTence  of  the  SIP 
for  the  State  of  North  Dakota  was  approved 
by  the  Director  of  the  Federal  Register  on  July 
1. 1982. 

Dated:  September  24, 1993. 
JackW.McGraw, 

Acting  Regional  Administrator. 

40  CFR  part  52,  is  amended  as 
follows: 

PART  52— (AMENDED] ' 

1.  The  auth<mty  citation  for  part  52 
continues  to  read  as  follows: 
Authority:  42  U.S.C  7401-7671q. 
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Subpart  JJ— florth  Dakota 

2.  Section  52.1820  is  amended  by 
adding  paragraph  (c}(24)  to  read  as 
Mlows: 

IS2.1820    MentHlcatlon  of  plan. 

•        •        •        •        • 

(c)  •  *  • 

(24)  On  June  24. 1992.  the  governor  of 
North  Dakota  submitted  revisions  to  the 
plan.  The  revisions  correct 
enforceability  deficiencies  in  the  SO2 
regulations. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  the  North  Dakota 
Administrative  Codes.  Chapter  33-15- 
06.  Emissions  of  Sulfur  Compounds. 
Restricted,  which  became  effective  June 
1. 1992. 

IFR  Doc.  93-25766  Filed  10-19-93;  8:45  am) 
BiujNo  cooc  asao-ao-r 


40  CFR  Part  180 
[PP6F3342/R2018;  FRL-4646-e] 
RIN  2070^878 

Pesticide  Tolerance  for  Cyromazine 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes  a 
tolerance  for  the  insect  growth  regulator 
cyromazine  and  its  metabolite 
melamine.  calculated  as  cyromazine,  in 
or  on  peppers  at  4.0  parts  per  million 
(ppm).  This  regulation  to  establish  a 
maximum  permissible  level  for  residues 
of  the  insecticide  was  requested 
pursuant  to  a  petition  submitted  by 
Ciba-Geigy  Corp. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  October  20. 1993. 
ADDRESSES:  Written  objection^, 
identified  by  the  document  control 
number.  [PP  6F3342/R2018).  may  be 
submitted  to:  Hearing  Cleric  (1900). 
Environmental  Protection  Agency.  Rm. 
M3708.  401  M  St..  SW..  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Phillip  O.  Hutton.  Product 
Manager  (PM)  18.  Registration  Division 
(7505C).  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460.  Office  location  and  telephone 
number  Rm.  202.  CM  #2. 1921  Jefferson 
Davis  Highway.  Arlington.  VA  22202. 
(703)-557-2386. 

SUPPI^MENTARY  INFORMATION:  In  the 
Federal  Register  of  March  19. 1986  (51 
FR  9511).  EPA  issued  a  noUce  which 
announced  that  the  Ciba  Geigy  Corp.. 
P.O.  Box  18300,  (rfeensboro.  NC  27419. 
had  submitted  a  pesticide  petition  (PP 


6F3342)  to  EPA  proposing  to  amend  40 
CFR  180.414  by  establishing  a  tolerance 
under  section  408  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  346a, 
for  residues  of  the  insecticide 
cyromazine  (N-cyclopropyI-1.3.5- 
triazine-2.4.6-triamine)  plus  its  major 
metabolite  melamine  (1.3.5-triazine- 
2.4,6-triamine)  in  or  on  the  raw 
agricultural  commodity  peppers  at  2.0 
ppm.  Further,  in  the  Federal  Register  of 
March  10.  1993  (58  FR  1326),  EPA 
issued  a  notice  which  announced  that 
Ciba-Geigy  Corp.  had  submitted 
amendments  to  the  petition  to  raise  the 
proposed  tolerance  for  residues  in  or  on 
peppers  from  2.0  ppm  to  4.0  ppm. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  these  notices  of 
filing.  The  scientific  data  submitted  in 
the  petition  and  other  relevant  material 
have  been  evaluated.  A  discussion  of 
the  toxicological  data  considered  in 
support  of  the  tolerance  as  well  as  a 
discussion  of  the  risk  of  cyromazine  and 
its  metabolite  melamine  can  be  found  in 
a  rule  (FAP  2H5355/P344)  published  in 
the  Federal  Register  of  April  27, 1984 
(49  FR  18120);  in  the  Notice  of 
Conditional  Registration  for  Larvadex 
0.3%  Premix,  published  in  the  Federal 
Register  of  May  15, 1985  (50  FR  20373); 
and  in  the  proposed  rule  regarding  the 
establishment  of  a  tolerance  for  residues 
of  cyromazine  and  its  metabolite 
melamine,  calculated  as  cyromazine,  in 
or  on  mushrooms  at  10.0  ppm  in  the 
Federal  Register  of  June  30. 1993  (58  FR 
34972). 

A  chronic  dietary  exposure/risk 
assessment  for  the  proposed  use  on 
peppers  based  on  tolerance  residue 
levels  of  4.0  ppm  was  performed.  This 
chronic  analysis  compared  daily 
exposure  estimates  to  a  Reference  Dose 
(RfD)  of  0.0075  mg/kg  body  weight/day 
based  on  a  no-observable-effects  level 
(NOEL)  of  0.75  mg/kg/  body  weight/day 
and  an  uncertainty  factor  of  100.  The 
NOEL  is  based  on  a  6-month  dog 
feeding  study  which  demonstrated 
decreased  hematocrit  and  hemoglobin 
levels.  Estimates  (in  mg/kg  body  weight/ 
day.  and  percents  of  Rfl)  occupied)  for 
the  overall  (average)  U.S.  population  for 
currently  published  tolerances  of 
cyromazine  are  0.002075  and  28%.  With 
the  inclusion  of  peppers,  these  figures 
become  0.002203  and  30%.  Therefore, 
the  contribution  of  the  pepper  tolerance 
takes  up  an  additional  2  percent  of  the 
RfD.  Since  the  exposure  estimates  are 
based  on  Theoretical  Maximum  Residue 
Contribution,  typically  an  overestimate 
of  actual  exposure,  and  do  not  exceed 
the  reference  dose,  the  chronic  health 
risk  of  cyromazine  does  not  appear  to  be 
significant. 


Based  on  the  data  and  information 
cited  above,  the  Agency  has  determined 
that  the  establishment  of  the  tolerance 
by  amending  40  CFR  180.414  will 
protect  the  public  health.  Therefore,  the 
tolerance  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above  (40  CFR  178.20).  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor's  contentions  on  such 
issues,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identiBed  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 
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Dated:  September  29. 1993. 

Douglas  D.  Campt. 

Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180-(AMENDE0] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  Section  180.414(e)  is  amended  in 
the  table  therein  by  adding  and 
alphabetically  inserting  the  following 
raw  agricultural  commodity,  to  read  as 
follows: 

f18a414    CyronMZine:totorancMfor 


(e)«  •  • 

Parts  per 

miHon 

•             •             • 
Peppers  

•            • 

4.0 

IFR  Doc.  93-25639  Filed  10-19-93;  8:45  ami 

MJJNO  COM  MM-aO-P 

40  CFR  Part  271 

[FRL-4791-71 

Mississippi;  Final  Autttorfzation  of 
Revisions  to  State  Hazardous  Waste 
Management  Program 

agency:  Environmental  Protection 

Agency. 

action:  Immediate  final  rule. 

SUMMARY:  Mississippi  has  applied  for 
final  authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  Mississippi's  revisions 
consist  of  the  provisions  contained  in 
HSWA  Cluster  II.  These  requirements 
are  listed  in  section  B  of  this  document. 
The  Environmental  Protection  Agency 
(EPA)  has  reviewed  Mississippi's 
application  and  has  made  a  decision, 
subject  to  public  review  and  comment, 
that  Mississippi's  hazardous  waste 
program  revisions  satisfy  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Thus,  EPA  intends 
to  approve  Mississippi's  hazardous 
waste  program  revisions.  Mississippi's 
application  for  program  revisions  is 
available  for  public  review  and 
comment. 


DATES:  Final  authorization  for 
Mississippi's  program  revisions  shall  be 
effective  December  20. 1993  unless  EPA 
publishes  a  prior  Federal  Register 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  Mississippi's 
program  revision  application  must  be 
received  by  the  close  of  business. 
November  19. 1993. 
AOORESSES:  Copies  of  Mississippi's 
program  revision  application  are 
available  during  8  a.m.  to  4:30  p.m.  at 
the  following  addresses  for  inspection 
and  copying:  Mississippi  Department  of 
Environmental  Quality.  2380  Highway 
80  West.  P.O.  Box  10385,  )ackson. 
Mississippi  39209,  (601)  961-5062;  U.S. 
EPA.  Region  IV.  Library.  345  Courtland 
Street.  NE.  Atlanta,  Georgia  30365: 
(404)  347-4216.  Written  comments 
should  be  sent  to  Leonard  W.  Nowak  at 
the  address  listed  below. 
FOR  FUftTHER  MFORMATKM  CONTACT: 
Leonard  W.  Nowak.  Acting  Chief.  State 
Programs  Section.  Waste  Programs 
Branch.  Waste  Management  Division, 
U.S.  Environmental  Protection  Agency, 
345  Courtland  Street.  NE..  Atlanta. 
Georgia  30365;  (404)  347-2234. 
SUPPt-EMENTARY  INFORMATION: 

A.  Backgroond 

States  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"  or  "the  Act ").  42  U.S.C 
6926(b).  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Public  Law  98-616.  November  8, 1984. 
hereinafter  "HSWA")  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  section 
3006(g)  of  RCRA.  42  U.S.C  6926(g).  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements.  Revisions  to  State 
hazardous  waste  programs  are  necessary 
when  Federal  or  State  statutory  or 
regulatory  authority  is  modified  or 
when  certain  other  changes  occur.  Most 
commonly.  State  program  revisions  are 
necessitated  by  changes  to  EPA's 
regulations  in  40  CFR  parts  124.  260 
through  268  and  270. 


B.  Mississippi 

Mississippi  initially  received  final 
authorization  for  its  base  RCRA  program 
effective  on  June  27. 1984.  Mississippi 
received  authorization  for  revisions  to 
its  program  on  October  17. 1988. 
October  9. 1990,  May  28, 1991,  August 
27. 1991.  July  10. 1992.  and  July  7, 
1993. 

On  December  7. 1992,  Mississippi 
submitted  a  program  revision 
application  for  additional  program 
approvals.  Today.  Mississippi  is  seeking 
approval  of  its  program  revisions  in 
accordance  with  40  CFR  271.21(b)(3). 

EPA  has  reviewed  Mississippi's 
application  and  has  made  an  immediate 
final  decision  that  Mississippi's 
hazardous  waste  program  revisions 
satisfy  all  of  the  requirements  necessary 
to  qualify  for  final  authorization. 
Consequently.  EPA  intends  to  grant 
final  authorization  for  the  additional 
program  modifications  to  Mississippi. 
The  public  may  submit  written 
comments  on  EPA's  immediate  final 
decision  up  until  November  19. 1993. 

Copies  of  Mississippi's  application  for 
these  program  revisions  is  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  "AOORESSES"  section  of 
this  notice.  Approval  of  Mississippi's 
program  revisions  shall  become 
effective  December  20. 1993,  unless  an 
adverse  comment  pertaining  to  the 
State's  revisions  discussed  in  this  notice 
is  received  by  the  end  of  the  comment 
period. 

If  an  adverse  comment  is  received 
EPA  will  publish  either  (1)  A 
withdrawal  of  the  immediate  final 
decision  or  (2)  a  notice  containing  a 
response  to  comments  which  either 
affirms  that  the  immediate  final 
decision  takes  effect  or  reverses  the 
decision. 

EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits  that  contain  conditions  based 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization  and  which  were  issued  by 
EPA  prior  to  the  effective  date  of  this 
authorization.  EPA  will  suspend 
issuance  of  any  further  permits  under 
the  provisions  for  which  the  State  is 
being  authorized  on  the  effective  date  of 
this  authorization. 

Mississippi  is  today  seeking  authority 
to  administer  the  following  Federal 
requirements  promulgated  on  July  1. 
1987-June  30, 1990.  for  HSWA  H. 
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Federal  requirement 


CaHfomia  List  Waste  Restrictions 


Exception  Reporting  for  Smafl  Quantity  Generators  of  Hazardous  Waste „ 

HSWA  Codification  Rule  Permit  Application  Requirements  Regarding  Correctrve  Action,  Permit  Modification 

Permit  as  Stiield  Provision,  Permit  CondWons  to  Protect  Human  Health  and  the  Environment  Post  Closure 

Permits. 

Identification  &  Listing  ot  Hazardous  Waste;  Tectwiical  Correction 

Land  Disposal  Restrictions  for  First  Thinl  Scheduled  Wastes  


Land  Disposal  Restrictions  Amendments  to  First  Third  Scheduled  Wastes  .. 

Land  Disposal  Restrictions  for  Second  Third  Scheduled  Wastes  

Land  Disposal  Restrictions;  Correction  to  the  First  Third  Scheduled  Wastes 


Reportable  Quantity  Adjustment  Methyl  Bromide  Production  Wastes 

Reportable  Quantity  Adjustment  

Listing  of  l.1-0imethylhydrazine  Production  Wastes 

HSWA  Codification  Rule.  Double  Liners;  Correction 


Organic  Air  Eniission  Standards  for  Process  Vents  &  Equipment  Leaks 


FR  reference 


52  FR  25760 
52  FR  41295 
52  FR  35894 
52  FR  45788 


53  FR 

53  FR 

54  FR 
54  FR 
54  FR 

54  FR 

55  FR 
54  FR 

54  FR 

55  FR 
55  FR 
55  FR 


27162 

31138 

8264  .. 

18836 

26594 

36967 

23935 

41402 

bOdoO 

18496 

19262 

25454 


FR  promulga- 
txxi  date 


7IW.7 

10^7/87 

9/23/87 

12/1/87 


7/19/88 
8/17/88 
2/27/89 

5/2/89 
6/23/89 

9/6/89 

6/13/90 

10/6/89 

12/11/89 

5/2/90 

5/9/90 
6/21/90 


Mississippi's  application  for  these 
program  revisions  meet  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly. 
Mississippi  is  granted  final 
authorization  to  operate  its  hazardous 
waste  program  as  revised. 

Mississippi  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA 
program,  subject  to  the  limitations  of  its 
program  revision  application  and 
previously  approved  authorities. 
Mississippi  also  has  primary 
enforcement  responsibilities,  although 
EPA  retains  the  right  to  conduct 
inspections  under  section  3007  of  RC31A 
and  to  take  enforcement  actions  under 
sections  3008.  3013.  and  7003  of  RCRA. 

Compliance  With  Executive  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
60S(b).  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Mississippi's 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 


Confidential  business  information. 
Hazardous  materials  transportation. 
Hazardous  waste.  Indian  lands. 
Intergovernmental  relations.  Penalties. 
Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a).  3006.  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  (42  U.S.C  6912(a).  6926.  6974(b)). 
Patrick  M.Tobin, 
Acting  Regioa«l  Administrator. 
IFR  Doc.  95-25761  Filed  10-19-93;  8:45  am) 
BiLUNo  coog  tatn  bo  p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  A<fcninistration 

42  CFR  Part  403 

[BPO-483-F] 

RIN  0938-AE32 

Medicare  Program;  Demonstration 
Project  To  Develop  a  Uniform  Cost 
Reporting  System  for  Hospitals 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  responds  to 
public  comments  on  the  August  25, 
1989,  interim  final  rule  with  comment 
period  that  established  a  demonstration 
project  to  develop  a  imifonm  cost 
reporting  system  for  hospitals  under  the 
Medicare  program.  Under  that  rule,  all 
hospitals  in  the  States  of  California  and 
Colorado  were  required  to  participate  in 
the  demonstration  project.  In  addition, 
since  the  demonstration  project  ended 
on  June  29. 1992,  this  final  rule  removes 


the  relevant  provisions  from  the  Code  of 

Federal  Regulations. 

EFFiCnVE  DATE:  This  final  rule  is 

effective  November  19, 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 

David  Goldberg  (410)  966-4512. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  Medicare,  hospitals  are  paid 
for  hospital  inpatient  services  they 
furnish  to  beneficiaries  under  Part  A 
(Hospital  Insurance).  Currently,  most 
hospitals  are  paid  for  the  operating  costs 
of  their  hospital  inpatient  services 
under  the  prospective  payment  system 
in  accordance  with  section  1886(d)  of 
the  Social  Security  Act  (the  Act)  and  42 
CFR  part  412.  Under  this  system. 
Medicare  payment  is  made  at  a 
predetermined,  specific  rate  for  each 
hospital  discharge  based  on  the 
information  contained  on  actual  bills 
submitted.  Those  hospitals  and  hospital 
units  that  are  excluded  from  the 
prospective  payment  system  generally 
are  paid  based  on  the  reasonable  cost  of 
services  furnished  to  beneficiaries.  The 
inpatient  operating  costs  of  these 
hospitals  and  hospital  units  are  subject 
to  the  rate-of-increase  limits,  in 
accordance  with  section  1886(b)  of  the 
Act  and  42  CFR  413.40. 

Sections  1815(a)  and  1833(e)  of  the 
Act  provide  that  no  payments  will  be 
made  to  a  hospital  unless  it  has 
furnished  the  information  requested  by 
the  Secretary  needed  to  determine  the 
amount  of  payments  due  the  hospital 
under  the  Medicare  program.  In  general, 
hospitals  submit  this  information 
through  cost  reports  that  cover  a  12- 
month  period.  Even  though  most 
prospective  payment  hospitals  are  paid 
on  the  basis  of  actual  bills  submitted, 
these  hospitals  continue  to  receive 
payment  for  certain  costs,  such  as 
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outpatient  costs,  on  a  reasonable  cost 
basis  and  are  required  to  submit  cost 
reports.  Section  1886(0(1)(A)  of  the  Act 
provides  that  the  Secretary  will 
maintain  a  system  for  reporting  costs  of 
hospitals  paid  under  the  prospective 
payment  system. 

Regulations  at  §413.20(8)  require  that 
hospitals  "maintain  sufficient  nnancial 
records  and  statistical  data  for  proper 
determination  of  costs*  •  •".In 
addition,  hospitals  must  use 
standardized  definitions  and  follow 
accounting,  statistical,  and  reporting 
practices  that  are  widely  accepted  in  the 
hospital  and  related  fields.  Under  the 
provisions  of  §§  413.20(b)  and  413.24(f). 
hospitals  are  required  to  submit  cost 
reports  annually,  with  the  reporting 
period  based  on  the  hospital's 
accounting  year  (generally  a  consecutive 
12-month  period).  Section  413.20(d) 
requires  that  hospitals  furnish  to  their 
fiscal  intermediary  the  information 
necessary  to  ensure  proper  payment  by 
Medicare.  The  hospital  must  allow  the 
fiscal  intermediary  to  examine  the 
records  and  documents  maintained  by 
the  hospital  in  order  to  ascertain  the 
validity  of  the  data  submitted  by  the 
hospital. 

n.  Legislation  Concerning  Reporting  of 
Hospital  Information 

On  December  22. 1987,  the  Omnibus 
Budget  Reconciliation  Act  of  1987  (Pub. 
L.  100-203)  was  enacted.  Section  4007 
of  Public  Law  100-203,  which  was 
subsequently  amended  by  section 
411(b)(6)  of  Public  Law  100-360.  sets 
forth  several  provisions  concerning  the 
reporting  of  hospital  information  under 
the  Medicare  program.  Section  4007(a) 
of  Public  Law  100-203  requires  the 
Secretary  to  develop  and  put  into  effect 
by  June  1, 1989,  a  data  base  of  the 
operating  costs  of  inpatient  hospital 
services  for  all  hospitals  receiving 
payment  under  Medicare.  Section 
4007(b)  of  Public  Law  100-203  provides 
that,  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1989, 
the  Secretary  will  place  into  effect  a 
standardized  electronic  cost  reporting 
format  for  hospitals  under  Medicare. 
This  provision  now  appears  as  sections 
1886(f)(1)  (A)  and  (B)  of  the  Act. 

Section  4007(c)(1)  of  Public  Law  100- 
203  requirfca  the  Secretary  to  provide  for 
a  demonstration  project  (encompassing 
at  least  two  States)  to  develop  and 
determine  the  costs  and  benefits  of 
establishing  ?  uniform  system  of  cost 
reporting  for  hospitals  participating  in 
the  Medicare  program.  Section 
4007(c)(2)  of  Public  Law  100-203,  as 
amended  by  section  411(b)(6)(C)  of 
Public  Law  100-360,  specifies  that  these 


hospitals  must  report  the  following 
information  to  the  Secretary: 

•  Hospital  discharges  (classified  by 
class  of  primary  paver). 

•  Patient  days  (classified  by  class  of 
primary  payer). 

•  Licensed  beds,  staffed  beds,  and 
occupancy. 

•  mpatient  charges  and  revenues 
(classified  by  class  of  primary  payer). 

•  Outpatient  charges  and  revenues 
(classified  by  class  of  primary  payer). 

•  Inpatient  and  outpatient  hospital 
expenses  (by  cost  center  classified  for 
operating  and  capital). 

•  Reasonable  costs. 

•  Other  income. 

•  Bad  debt  and  charity  care. 

•  Capital  acquisitions. 

•  Capital  assets. 

Section  4007(c)(3)  of  Public  Law  100- 
203  requires  the  Secretary  to  develop 
the  system  to  facilitate  the  submittal  of 
the  information  in  the  report  in  an 
electronic  form  and  to  be  compatible 
with  the  needs  of  the  Medicare 
prospective  payment  system.  Section 
4007(c)(5)(A)  of  Public  Law  100-203,  as 
amended  by  section  411(b)(6)(C)(viii)  of 
Public  Law  100-360,  authorizes  the 
Secretary  to  establish  a  definition  of  the 
term  "bad  debt  and  charity  care"  for  the 
purpose  of  the  demonstration  project 
Section  4007(c)(5)(B)  of  Public  Law 
100-203,  as  amended  by  section 
411(b)(6)(C)(ix)  of  Public  Law  100-360, 
provides  that  the  term  "class",  with 
respect  to  payers,  means  at  least  the 
Medicare  program.  State  Medicaid 
programs,  other  third  party  payers,  and 
other  persons  (including  self-paying 
individuals).  As  amended  by  section 
41l(b)(6)(C)(vi)  of  Public  Law  100-360, 
section  4007(c)(2)  of  Public  Law  100- 
203  also  specifies  that  the  Secretary  will 
develop  a  definition  of  "outpatient 
visit"  for  purposes  of  reporting  hospital 
information. 

m.  Provisions  of  the  August  25. 1989 
Interim  Final  Rule 

On  August  25, 1989.  we  published  an 
interim  final  rule  with  comment  period 
(54  FR  35329)  to  implement  section 
4007(c)  of  Public  Law  100-203. 

A.  Selection  of  the  States  to  Participate 
in  the  Demonstration 

Section  4007(c)(1)  of  Public  Law  100- 
203  provides  that  the  Secretary  must 
select  at  least  two  States  in  which  all  of 
the  hospitals  must  participate  in  the 
demonstration.  As  required  by  the  law, 
one  of  the  States  selected  must  ciurenUy 
maintain  a  uniform  system  of  hospital 
reporting.  Because  of  the  relatively  short 
time  period  we  had  to  implement  the 
demonstration,  we  decided  to  limit  the 
demonstration  to  two  States.  We 


selected  California  and  Colorado  as  the 
participating  States.  California  was 
representative  of  States  that  maintain  a 
uniform  reporting  system;  Colorado  was 
representative  of  those  that  do  not.  (See 
the  August  25, 1989,  interim  final  rule 
for  a  detailed  discussion  of  our  rationale 
for  choosing  these  states  (54  FR  35330).) 

B.  Implementation  of  the  Demonstration 

This  demonstration  was  intended  to 
accompUsh  the  following  objectives: 

•  More  timely  collection  of  cost 
report  data. 

•  Collection  of  more  uniform  data. 

•  The  reporting  and  collecting  of 
additional  data 

The  demonstration  began  with  cost 
reporting  periods  beginning  on  or  after 
July  1, 1989.  It  encompassed  two  full 
consecutive  cost  reporting  {>eriod 
cycles.  (Cost  reporting  periods 
beginning  on  or  after  July  1, 1989  and 
before  July  1, 1991).  The  demonstration 
project  ended  on  June  29. 1992.  and 
HCFA  is  continmng  to  receive  and 
analyze  data  firom  the  participating 
hospitals. 

Hospitals  in  the  two  States 
participating  in  this  demonstration  were 
required  to  file  aimually  the  current 
form.  Hospital  and  Hospital  Health  Cara 
Complex  Cost  Report  (HCFA  2552-89), 
and  additional  worksheets  develoi>ed 
specifically  for  the  demonstration 
project.  We  required  one  interim  report 
under  the  demonstration  for  the  first  6- 
month  period  during  which  a  hospital 
participated  in  the  project.  The  interim 
reports  were  used  to  evaluate  the 
accuracy  of  the  data  source  hospitals 
use  to  collect  the  additional  data  and 
testing  the  electronic  submission 
process. 

The  cost  report  developed  for 
purposes  of  the  demonstration  is  an 
expanded  version  of  the  current  form 
HCFA  2552-89.  Additional  worksheets 
were  developed  to  allow  for  the 
collection  of  additional  data  elements. 
For  example,  the  statistics  have  been 
expanded  to  collect  patient  days  and 
discharges  by  primary  payer  such  as 
Maternal  and  Child  Health  (title  V  of  the 
Act),  Medicare  (title  XVm  of  the  Act). 
Medicaid  (title  XIX  of  the  Act),  other 
third  party  payers,  and  other  persons 
(including  self-paying  individuals). 
Demonstration  project  cost  reports  were 
to  be  submitted  in  a  standardized 
electronic  format.  The  hospitals' 
electronic  programs  were  to  be  able  to 
produce  a  standardized  output  file  that 
can  be  used  in  any  intermediary's 
automated  system. 

In  order  to  develop  the  specifications 
for  this  system,  we  convened  a 
workgroup  comprised  of  representatives 
of  the  health  care  industry.  Medicare 


fiscil  IfitenDMliahes.  eba  SiaiM  of 
California.  Colorado  and  California  State 
hospital  associelions.  the  Prospective 
Payment  Assessment  Commission,  and 
HCFA.  The  workcmap  fi*t»*<rH  lb* 
specific  aethodoSc^  that  «v«s  uaed  ia 

the  dwsigW  of  ♦Kf»rf4amr>nf^rnf{q|^  Qpg^ 

report. 

ihe  HCFA  intermediaries  worked 
with  hospitals  to  develop  the  capability 
to  submit  the  additional  data  raquired 
and  to  submit  the  cost  reports 
electronically.  If  a  hospital  wer«  to 
refuse  to  submil  the  data  or  j«&ised  t» 
suboiit  the  cost  sepoits  efoctronically^ 
Medicam  payments  to  that  hospital 
could  be  suspended  under  the 
provisions  of  sectioiis  1815(a)  and 
1833(e)  of  the  Act.  under  which  no 
Medicare  payments  will  be  jnade  to  a 
hospital  unless  it  has  &M«»ch^  the 
information  requested  by  the  Seaatary 
needed  to  determine  the  amount  of 
payments  due  the  hospital  under  the 
Medicare  pro-am.  Sectiim  405  J71(d) 
provides  for  suyension  of  Medicaxe 
payments  to  A  koqaital  1^  the 
intermediary  if  the  hospital  has  £ailad  to 
submit  information  requested  by  the 
intetmediaiy  that  is  needed  to 
determkae  the  onouat  due  the  boi|rital 
under  Medioaw  (that  is.  wiaea  «  hoopitai 
fails  to  fauBish  a  cost  r^iott  or  Aimisties 
an  iaoaaaploto  cost  reiport  or  faUs  to 
furnish  odaernoedod  u^iunDatifla). 
HCFA  cr  tho  fiscal  iaterraediary 
suspended  paymenU  only  after 
exhauating  all  raesonaUe  alterapte  to 
obtain  tho  wquested  kifetmotion. 
Siaoe  the  rtiwMmgtrabun  project 
ended  Ml  lune  29. 1992.  we  are 
removing  the  provicioas  of  tlw 
regulations  that  ffelatod  «e  the 
demoBstcatioBS.  liMt  is.  42CFR  part 

403.  Mbpart  a  Deeaonstsatifa  Placed  to 
Develop  ■  UtdlooB  Ho^itAl  Owt 
Rep«ti«g  SjrotaB  (§S  4B3.400  tkfiM^ 
403.410).  We  aae  niUtsliing  tiiis  find 
rule  to  oomplalB  dw  aotice  and 
comsuBt  side  BMlcmg  pfoceasaBd  to 
provide  ^AUc  docomotatioa  of  the 
facton  tkat  wo  camidoiGd  in  tho 
developmool  aad  impleBwntation  of  tbe 
demonstntiaa  pcoiedL 

IV.  Discosdon  oTPoblic  Comments 

hi  respoBso  to  tbe  Interia  fiaal  rale 
with  ooDiBMOt  patiod.  we  racoivBd 
seven  tiaaly  iHems  of  conoqiondeBca. 
We  ha««  suBuaarized  Ifae  comaaents  and 
are  pMseodag  them  below  akng  with 
our  responses. 

A.  General 

CoauaetiL  TWo  mmnwmtfMn 
""•"•"■""^H  that  nn  iitn  the  fTlnctwt 
of  Healtk  Gbio  Items  published  by  the 
American  Medical  Soooid  Asflsciotian 
(AMSA)  to  assist  in  the  development  of 
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cost  report  terminology.  T%»r>  oiber 
commenters  requested  that  we  clarify 
the  definitions  and  instructions  ihat 
accompany  the  demonstration  project 
cost  report  forms  and  provide  specific 
examples  where  possime. 

Response:  We  have  revised  the  cost 
report  ittAmctions  to  provide  cleerer 
definitions  and  have  attempted  to 
follow  the  definitions  provided  by 
AMRA  where  appropriate. 

CotntneBt:  One  commenter  suggested 
that  we  provide  the  intermediaiies  with 
training  to  ensure  uniformity  and  to 
avoid  nnnecessary  sanctions  or 
penalties  upon  providers.' 

Response:  We  provided  training 
classes  for  interiuediary  «taff  and 
indttded  hospital  association  staff  as 
weH.  The  training  fbcnsed  on  the 
analysis  of  hospital  cost  reports  and  the 
preparation  of  validation  reports  used  1o 
verify  cost  report  calculations. 

B.  Payment  of  Costs  Related  to  the 
Demonstration  Project 

Comment.  Several  commenters 
requested  that  the  regulations  tdarify  the 
payment  process  for  kicreroental  costs 
assodotad  with  the  demonstration  and 
inquired  alMmt  the  use  of  the  term  ""pass 
through"  in  reference  to  these  same 
costs.  The  commenters  assumed  that 
"pass  throo^**  impKed  that  hospilals 
would  be  paid  only  for  the  Medicare 
diare  of  incremental  costs  and  that  the 
incremental  costs  did  ncA  include 
indirect  costs.  In  particular,  they  were 
concerned  about  the  statement  in  the 
impact  analysis  of  the  interim  final  rule 
(54  FR  35332)  that  HCFA  does  not 
guarantee  all  of  the  ixusemental  costs 
incurred  would  be  paid  for  the 
collection,  reportii^  and  electronic 
submission  of  the  additional  data. 

Response:  Y/e  tised  Ae  term  "pass 
throtMh**  to  faxficate  that  these  costs 
wonfd  notbe  ragaiied  to  be  Included  in 
the  administrative  and  general  cost 
center  on  the  provider's  annual  cost 
report  Medicare  paid  the  provider  for 
the  substantiated  costs  of  collecting, 
reporting,  and  electroaically  ciihw»ittiT>g 
the  additional  data  required  under  the 
demonstration  project.  Tbe  provider  had 
to  show  an  increase  in  operatiaaal  costs 
as  a  direct  result  of  partidpatioa  in  the 
demonsdnation  by  comparh^  the  nonmai 
cost  of  siibmittixig  a  cost  report  to  th» 
cost  of  submitting  a  cost  report  »r>A>r 
the  demonstration  pro|ect  Foreicaiaple. 
a  hospital  had  to  show  an  increase  in 
the  aoMMJOt  of  Ins  paid  to  an  accounting 
finn  for  piBcaaciag  ifaa  additional  data 
required  by  the  dsnoaslsatiao.  One  to 
the  vatioBS  ^rpas  of  aeoonikaepij^ 
systeaas  hospitals  aaa.  twa  oMuot 
provide  aa  oU^Bdasive  list  of  coats  far 
which  hospitals  could  receive  payment 


The  following  are  general  categories  of 
incremental  costs  that  could  qualify  for 
additional  pa3rment: 

•  Software  Costs— Medicare  paid  for 
a  specific  charge  by  a  vendor  lo  process 
electronicafly  die  additional  worksheets 
required  for  the  demonstration  cost 
report 

•  Sto^flg  Cost*— These  costs  qualify 
for  pa>'ment  if  additional  wage  cxksts 
incurred  for  training  and  recordkeeping 
were  incurred  beyond  the  normal  wages 
paid  the  employee.  For  example. 
pa>Tnent  would  be  made  if  an  employee 
was  required  to  work  additionil  houis 
over  and  above  his/her  work  Bfi\«rtiil^^ 

•  Outside  Consuhation — Medicare 
paid  for  the  costs  of  consultative 
services  related  to  the  reporting, 
collecting  and/ or  electromc  subraissioo 
of  demonstration  project  data. 

•  Oer/tea^  Costs— Overhead  costs 
generally  are  not  allocated  to 
increniantal  costs.  Overhead  costs  will 
be  paid  as  an  incremental  cost  only  if 
these  costs  can  be  specifically 
identified. 

We  did  not  guarantee  that  ail 
incxemeotal  costs  inomed  will  be 
reimbursed  in  fidl  in  cases  wiaere  the 
provider  does  aot  ba««  the  Bccooattag 
ability  to  apecificaily  identify  overiwad 
costs  soch  as  utilities,  faouaakeepang. 
plant  and  maintaQafkce.  dae  provider 
must  allocate  these  costs  to  other  oo«t 
centers  throagh  the  coet  report  process. 

The  coat  ofaiectjouicaiiy  submittiag 
the  anmal  MedicMB  coet  report  is  not 
considemd  an  iacretneatal  cost  for 
purposes  of  this  deoionstretion.  Thus. 
we  did  not  pay  bospitais  for  the  cost  of 
electronically  sutxaitting  their  anntaal 
Medicare  COM  leport  (Joder  section 
4007(b)  of  Public  Law  100-203.  almost 
all  hospitals  mn  recpiind  «o  submit  cost 
reports  electroaicatly  ^focdve  widi  cost 
reporting  periods  beginning  on  or  after 
October  1. 1969.  We  believe  it  wouM 
have  been  ini^iprapriatte  to  ntake 
specific  paynwiits  for  titeee  costs  to 
hospitals  ia  die  denranstration  when  all 
other  hospitals  will  not  be  similarly 
compensated,  utd  when  all  hospitals 
participating  in  the  Medicare  program 
are  ratpdred  to  sobmit  dwir  coet  reports 
electreaicaUy  lasardiess  of  whedier  they 
took  part  ia  this  demonstxation. 

C  Electronic  Submission  and  Data 
CoBection 

CoiaaienC:  T«Mo  conuneolers 
exprasaed  coacem  that  die  data 
collectioB  spadfiad  in  tbe 
demonstmdoB  lepdotions  and 
instructicBSOKoaedtfaetBqtdrementsin 
die  mama.  SpadficaHy.  tteooanMDtors 

stated  Ami  dM  reportii^  cf  se(H>^ 
revenue  and  cost  by  cost  center  is  not 
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required  and  that  aggregate  revenue  and 
cost  by  payer  class  is  all  that  is  required. 

Response:  We  do  not  believe  that  we 
were  limited  to  collecting  only  the  data 
specified  in  section  4007(c)(2)  of  Public 
Law  100-203.  However,  we  tried  to 
minimize  the  collection  of  additional 
data  in  an  effort  to  reduce  the  burden  to 
hospitals.  In  order  to  determine  some  of 
the  data  elements  specified  in  the 
legislation,  it  became  necessary  to 
expand  the  data  collection  elements.  For 
example,  worksheet  S-3-D  requests  the 
total  number  of  beds.  This  information 
was  not  requested  in  the  statute; 
however,  as  indicated  in  the 
demonstration  cost  report  instructions, 
this  number  should  agree  with  the 
Medicare  cost  report.  Bed  days 
available,  also  not  requested  in  the 
statute  but  required  for  the 
demonstration,  is  simply  the 
multiplication  of  the  number  of  beds 
times  365  days. 

Worksheet  C-l-D  requires  charge 
data  by  payer  class  for  each  revenue 
center.  The  Title  V  (Maternal  and  Child 
Health)  payer  class  was  not  requested  in 
the  statute;  however,  for  cost  reporting 
purposes  it  was  necessary  to  retain  Title 
V  as  a  separate  payer  class.  The 
requirement  of  reporting  the  charges  by 
cost  or  revenue  center,  including  self- 
pay  revenue,  was  not  specifically  stated 
in  the  statute,  however,  section 
4007(c)(2)(G)  of  Public  Law  100-203 
specifically  requests  inpatient  and 
outpatient  cost  by  cost  center.  The  costs 
by  cost  center  could  not  be  determined 
without  the  charges  by  cost  center. 
Worksheet  G-2-D  reports  net  revenues 
as  well  as  adjustments  to  revenue.  The 
statute  does  not  require  that  all 
adjustments  be  reported;  however,  in 
order  to  determine  the  actual  revenue 
received  by  the  hospitals,  it  was 
necessary  to  have  available  all 
adjustments  made  by  the  hospitals. 

Comment:  One  commenter  indicated 
that  the  statute  does  not  require  interim 
reporting.  The  commenter  believes  the 
interim  report  will  not  serve  any  useful 
purpose. 

Response:  We  believe  the  interim 
report  to  be  a  vital  part  of  this 
demonstration  project.  The  purpose  of 
the  demonstration  is  to  determine  the 
costs  and  benefits  of  collecting  specified 
data.  The  interim  report  served  as  a 
valuable  tool  in  reviewing  the  hospitals' 
ability  to  collect  the  data  and  to  identify 
the  changes  made  by  the  hospitals  and 
the  associated  cost  to  provide  the  data. 
It  also  assisted  the  intermediary  in 
working  with  the  provider  to  identify 
and  rectify  the  reporting  problems. 
Since  annual  data  must  be  reported  to 
Congress,  the  interim  data  provided 


early  insight  to  HCFA  and  a  means  to 
validate  the  annual  data. 

Comment:  Two  commenters  indicated 
that  the  statute  required  the 
demonstration  project  to  "facilitate" 
electronic  submission  and  not  to  require 
"implementation"  of  electronic 
reporting.  In  addition,  the  requirement 
for  submission  of  the  hard  copy  of  the 
cost  report  as  well  as  the  electronic 
submission  places  an  unnecessary 
burden  on  the  providers  p)articipating  in 
the  demonstration. 

Response:  Section  1886(f)(1)(B)  of  the 
Act  authorizes  the  Secretary  to  require 
electronic  data  submission.  This  section 
requires  electronic  submission  of  cost 
reports  for  all  hospitals  participating  in 
the  Medicare  program  for  cost  reporting 
periods  beginning  on  or  af^er  October  1, 
1989.  In  addition,  section  4007(c)(3)  of 
Public  Law  100-203  authorizes  the 
Secretary  to  facilitate  the  development 
of  electronic  reporting  for  purposes  of 
the  demonstration. 

While  the  Secretary  was  not 
specifically  mandated  to  implement 
electronic  submission  for  the 
demonstration,  the  approach  least 
disruptive  to  hospitals  participating  in 
the  demonstration  was  to  require 
electronic  submission  for  both  the  Form 
HCFA-2552-89  and  the  Form  HCFA 
2552-DEMO.  It  would  not  have  been 
efficient  for  hospitals  in  the 
demonstration  States  to  operate  for  two 
years  under  both  electronic  as  well  as 
manual  cost  report  submission. 
Additionally,  the  Conference  Report 
that  accompanied  Public  Law  100-203 
(H.R.  Rep.  No.  495. 100th  Cong..  1st 
sess.  539  (1987))  indicates  that  the 
conferees  expected  the  Secretary  to 
proceed  expeditiously  to  analyze  the 
data  processing  systems  under  his 
control  in  order  to  expedite  the  flow  of 
data  from  hospitals  to  intermediaries  to 
the  Department  and  Congress.  Requiring 
electronic  submission  for  the 
demonstration  provided  the  best 
mechanism  for  timely  analysis  and  the 
preferred  source  for  reporting  to 
Congress. 

The  submission  of  a  hard  copy  cost 
report  with  the  electronic  cost  report 
was  intended  to  assist  in  the  resolution 
of  any  problems  that  may  occur  in  the 
electronic  cost  report  calculations  and 
submissions.  HCFA  plans  to  eliminate 
the  accompanying  hard  copy 
submissions  in  the  future  when  such 
problems  have  been  resolved. 

V.  Information  Collection  Requirements 

This  final  rule  does  not  impose 
information  collection  requirements: 
consequently  it  need  not  be  reviewed  by 
the  Office  of  Management  and  Budget 
under  the  authority  of  the  Paperwork 


Reduction  Act  of  1980  (44  U.S.C  3501 
etseq.). 

VI.  Regulatory  Impact  Analysis 

A.  Executive  Order  12291 

Executive  Order  12291  (E.O.  12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any  final 
rule  that  meets  one  of  the  E.O.  criteria 
for  a  "major  rule";  that  is.  that  will  be 
likely  to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more: 

•  A  major  increase  in  costs  or  prices 
for  consumer,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 
-  •  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  final  rule  is  not  a  major  rule 
under  EO.  12291  criteria,  and  a 
regulatory  impact  analysis  is  not 
required. 

B.  Regulatory  Flexibility  Act 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C  601  through  612)  unless 
the  Secretary  certifies  that  a  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  all 
hospitals  are  treated  as  small  entities. 

Section  1102(b)  of  the  Social  Seciirity 
Act  requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  notice 
may  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  Such  an  analysis 
must  conform  to  the  provisions  of 
section  604  of  the  RFA.  For  purposes  of 
section  1102(b)  of  the  Act,  we  define  a 
small  rural  hospital  as  a  hospital  with 
fewer  than  100  beds  located  outside  of 
a  Metropolitan  Statistical  Area  (MSA). 
As  discussed  in  detail  above,  section 
4007(c)(1)  of  Public  Law  100-203.  as 
amended  by  section  411(b)(6)(C)  of 
Public  Law  100-360,  requires  that  we 
undertake  a  demonstration  project  to 
develop  and  assess  the  costs  and 
benefits  of  establishing  a  uniform 
system  of  cost  reporting  for  hospitals 
participating  in  the  Medicare  program. 
All  hospitals  in  the  States  of  California 
and  Colorado  were  required  to 
participate  in  this  demonstration 
project.  These  hospitals  were  required 
to  submit  their  cost  reports  for  cost 
reporting  periods  begirming  on  or  after 
July  1, 1989.  and  before  July  1. 1991,  in 
a  uniform,  electronic  format.  We 


affected  approximately  634  hosp^ab: 
542  in  Califorate  aiy  tt  is  Ctaioiado 
(Hospital  Statistics.  1967  Edittenl. 

AsiMinMwdfcHhelwfK 

the  interim  final  rule,  tve  planned  to 
make  apwific  pajneaU  (0  bo^pitals  for 
the  incnoMatal  costs  thai  M«ra 
reasonable  in  amount  and  could  be 
directly  identified  as  having  been 
incurred  solely  because  of  the 
demonstration  project,  that  is,  costs 
incMmd  for  ihe  oottectlon.  vepoitkig. 
and  dadnmic  submission  of  the 
additional  data.  These  payments  wen  Ut 
represent  the  cost  of  collecting  the 
addMonat  data,  and  the  eleclioiik. 
submission  of  the  additional  data  only. 
At  that  lime,  we  were  ■•"y'^fif  to  n'timrHw 
the  costs  that  Mwaid  be  iacumd  by  •■di 
hnipHilparttdipaiii^biAM 
demonstration.  As  we  eWadL  wa  plan  ta 
ascertaiiL  4o  tiiaaAaat  poaaiUe,  tba 
inna—entai  carts  tfaat  boapilaiB 
incurred  durfog  tbe  ooarsa  of  ibis 
proJBCL 

As  of  September  1. 1992,  we  have 
received  cost  reports  from 
appraximatety  80  percent  of  tbe 
hospltats  Ihat  participated  in  this 
pnoject.  Very  few  of  these  hospitals 
repoiled  any  incremeotal  costs 
associated  wtth  tlie  demonstration 
project,  and  those  costs  that  were 
reported  weie  aniniaaL  Akau  we  aot« 
that  no  nommentars  on  the  August  25. 
1989,  ixUeiixB  final  ruio  indiratml  *hot 
the  damonstration  pn>  ject  costs  wouid 
have  a  s^nifiranl  acsAootic  impact. 
Thanioia.  we  baUewe  that  tbe 
deaiftnstiatian  pnieai  did  saot  have  a 
significant  «caoaaak:  impact  oa  a 
substantial  ausafaer  of  bospitak. 
Moreover,  tbis  fiad  fuie.  in  kaelt  bas 
no  iaipact  ior  pwposes  of  the  RFA  or 
section  1102  of  Iba  Act  because  (t 
merely  rrwprindi  to  pabbc  cuiuwats 
and  removes  the  relevant  pnovisioDs 
from  tba  Coda  of  Fedeial  ItegaUtioiu. 

List  or  Subiects  ia  42  £7K  Part  413 

HeaMi  faistirance.  Hospitals. 
Inteisovemmental  regulations. 
Medicare,  Xeporting  bimI  recordkeepiag 
requirements. 

42  CFR  pait  403  is  aBMiided  ttwler 
autbontyof  sactioa  1102<of  tlw  Social 
SecMiity  Act  («2  US.C  1302J  «d  ramova 
and  reserve  subpart  ELconsistii^  of 
§§  403.400  tbioo^  ••01.414L 

(Catalog  tf  Federal  Domestic  Assistance 
Program  No.  93.773.  Mcdlcaic    Hospttri 
Insorance;  and  Program  Mo.  93.T74. 
Medicare    SuppteoHnitary  MedicaS 
Insurance  ft  ugiaiu) 


BnnCTWbdu 

AdmiiUstrator.  ffcoMi  Cam  Flnanciiii 
MmintstretSan. 

[)ated:  )ul/  a.  IfigX 
Oaaaa  E.  Sbdala. 
Secretary. 
IFR  Doc  »S-2S4MFtM  )«-l«-«3:  •.^ts  i 


DEPAfrrMBIT  OF  TME  MIERIOR 

Buraau  of  LandbbM^onMrtt 

43  CPR  PuMe  Umd  Order  7005 
IHV  MO  <tW  M;ti-g73W| 

Emergency  Wttttdrawal  of  Publtc 
Mineral  Estate  Within  the  Desert 
National  WildMe  Refuge;  Nevada 

AQENCY:  Bureau  of  L,and  Management. 
Interior. 

ACHOM:  PuMii.  land  order. 

SUMtftwr;  Tlus  Older  witbdraws  7S9.S43 
acres  of  pablic  miaeral  estate  from 
locatioa  and  aotiy  under  tbe  cmaing 
laws  *o  protect  tba  Oeaert  National 
Wtidbia  Kabila  far  1  yaar  antil  die 
Enviromnentei  laipaot  Stateaaent  for  Che 
Fish  aad  Wtldlifa  Service's  peai^^ 
witbdrawal  appbcatioo  N-S495S  caa  be 
completed. 

EFFECTIVE  DATE:  October  13, 1993. 
FOR  TOftTHER  WFORMATION  CONTACT: 
Vienna  Wolder,  BLM  Nevada  State 
Office.  P.O.  Box  12000.  Reno.  Nevada 
89520.  7TO-r85-eS26. 

By  virtue  of  the  authority  vested  in 
the  SacPBtary  of  tbe  latenor  by  Sectioa 
204  of  the  Federal  Land  Policy  and 
Manageaient  Act  of  1976w  43  U.SXl 
1714  (10681.  and  in  accordance  with 
subsection  204[eJ  of  the  Act  ii  is  henby 
ordered  as  follows: 

1.  Subject  to  valid  <«f««^»f^  right&.  the 
public  mineral  estate  in  the  loQowing 
described  lands,  under  tbe  furisdictioa 
of  the  Secretary  of  the  Intenor.  is  hereby 
withdrawn  from  location  and  entry 
under  the  United  Stales  mini'^  laws  (36 
U.S.C.  ch.  2  (19861).  for  the  protectioa 
of  the  Desert  National  Wildlife  Refuge: 

Mount  Diablo  Meridian 

T.  IS  S..  R.  S4  E.,  unsurrejred, 

oecs.  1  to  3,  inclusive  exciuding  area 

cowered  by  Emcetive  Order  No.  eS7«: 
Sees.  4.  Ev^.CTctu^ag  area  cowered  by 

Executive  Order  657t: 
Sec  9.  E'-^; 

Sees.  10  to  15,  inclusive: 
Sec.  16,  E'A: 
Sec21.£Viu 

Sees.  22  to  27.  iodtuiva: 

Sec28.Ev^ 

Sec33.E^/ii: 


Sees.  34  to  X.  Inclusive. 
T.  IS  S..  K.  S5  E_  anmryejeA. 
T.  16  S..  R.  57  E..  fMTlirftjr  surveyed. 

Sec  7.M«krv.aiidS^ 
T.  16  S..  R.  58  E..  unsurveyed. 

Sees.  11  to  14.  inclusive; 

Sees.  23  to  26.  inclusive: 

Sees.  35  and  36. 
T.  IS  S..  R.  59  E..  unsurveyed. 

Sacs.2tolt.iKiMiv«E: 

Sees.  14  to  23.  indusivec 

Sees.  26  to  35.  inclusive. 
T.  14S..R.58E..  unsurvBywl 

Sees.  2  to  11.  iodusivs; 

Sees.  14  to  13.  tndnshre-. 

Sees.  26  to  35.  iRctmms: 
T.  17S..R.59E., 

Sees.  1  to  5.  iadwivr. 

Sec  7.  lots  3  and  4.  NEv*.  andSv^ 

Sees.  S  to  18.  inclusive; 

Sees.  21  to  2S.  iaoUMivcu 

Sec  27.  N^ 

Sees.  ?8  end  33: 

Sec  34.  S'/iSVk  tnA  HEv*SE*^: 

Sees.  35  and  36. 
Tps.  9.  la  11. 12.  iri/i.  13. 14.  IS,  and  16 

S..  R.  60  E^  uBsurreyed. 
T.  17S..lL«eE. 
T.  18  S.,  R.  60  B., 

Sees.  1  to  18.  inclusive; 

Sees.  22  «e  M.  4aol«stv«: 

S0cX5.NVh: 

Sec26.M>^ 

Sec27.NVi. 
Tp^  9. 10. 11.  U.  12V..  IX  14.  lA.  and  1* 

S„  R.  61  E..  unsunreyed. 
Tps.  17  and  18  S.,  R.  61  E. 
T.  9  S..  R.  B2  E.. 

Sec  4.  SV^Sn^ 

Sec  5.  NWVdSWv.  md  SWS%t: 

Sec  6.  iots  2  to  7.  tedusiM.  SMMEMi. 
SE>a(WVt.  £VkSMrv«.  Bad  SE%: 

Sees.  7. 4  aad  «: 

Sec  10.  WVbEVkaad  Wv^ 

Sec  15,  WViEVi^nd  WVfc 

Sees.  16  to  21.  indusvva; 

Sec  22.  WViE'/i  and  W;i; 

Sec  27.  WMrE'/i  and  1fr>/k; 

Sees.  28  to  S3,  inctusfve; 

Sec  34.  VMS  1  to  3.  4*cta*i«e.  WvUNEVh. 
NW%^.  irs^SMrVi.  awl  NW%(.SEM.. 
T.  10S.R.fi2e.. 

Sees.  3  to  M.  iadusive; 

Sec  14.  SEWJOIVW.  WVMVv^aadEVk 
SWV«; 

Sees.  15  to  22.  indusive; 

Sec.  23,  \rvi  and  W/2SEV.; 

Sees.  26  to  35,  inclusive: 

T.  11  S..  R.  42  E-,  partiany  surveyed. 
Sec  l.WVtWVz; 
Swx.  2  to  12.  iadusiwR 
Sec  12.  Bv^  NEVitNWvd.  WMiWv..  aad 

Sees.  14  to  36.  iodusivs. 
T.  12  S.,  R.  62  £..  partially  surveyed. 
Tps.  ITVi.  13, 14.  IS,  and  16  S,R.  62  E.. 

unsurveyed. 
Tps.  17  and  l«  S.,  R.  62  E 

The  iands  described  aggregate  769.543 
acres  fa  Oeric  and  Lincoln  Counties.  Nevada. 

2.  This  emergency  withdrawal  shall 
remain  in  eSect  lor  a  period  of  1  year 
from  tbe  effective  date  iisted  above 
unless  extended  under  the  provisions  of 
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sulwectioM  (c)(1)  or  (d).  whichever  \» 
appUcable.  and  (bMD  of  Sectioa  204  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976. 43  U.S.C 
1714(e)  (1988). 
Ditad:  Octobar  13. 1W3. 


SaavhuyoftitebitBrior. 

(FR  Doc  93-25701  Filed  10-19-03:  S:45  am) 


NATIONAL  AEMMIAUnCS  AND 
SPACE  AOMM»TRATION 

48  CFR  Pwto  1828  and  18S2 
RM2700-AB12 

Interim  Cnangaa  to  NASA  FAR 
Supptomont  Croaa-Walvar  of  UabWty 
Ctauaoa  tai  NASA  Comrods 

aqBICY:  Office  of  Procurement. 

Procurement  Policy  Division.  National 

Aeronautics  and  Space  Admlni8trati<Hi 

(NASA). 

ACTION:  Interim  rule. 


NASA  has  revised  the  NASA 
FAR  Supplement  to  provide  for  revised 
cross-waivers  of  liability  for  Space 
Shuttle  services  and  space  station 
activities  and  to  provide  for  a  new  cross- 
waiver  of  liability  for  Expendable 
Launch  Vehicle  (ELV)  launches.  These 
clause  changes  are  made  to  be 
consistent  with  the  final  rule  which 
NASA  published  in  September  1991. 
That  final  rule  established  cross-waivers 
of  liability  as  the  regulatory  basis  for 
cross-waiver  provisions  to  be  included 
in  NASA  Space  Shuttle  launch  services 
agreements  and  agreements  for  NASA 
ELV  program  launches  planned  to  occur 
after  July  1. 1994.  NASA  has  been 
including  these  cross-waivers  in  its 
launch  services  agreements  with  U.S. 
and  foreign  parties.  To  be  made  fully 
effiective  for  launches  planned  to  occur 
subsequent  to  this  date,  the  cross- 
waivers  need  to  be  incorporated  into 
contracts  for  flow  down  from  the 
contractors  to  their  subcontractors.  In 
addition,  the  final  rule  also  republished 
the  cross-waiver  provision  for  space 
station  activities.  The  new  cross-waiver 
provisions  for  Space  Shuttle  and  ELV 
program  launches  were  consistent  with 
the  cross-waiver  that  has  been  in  effect 
for  space  station  activities.  Currently, 
there  are  two  NASA  FAR  Supplement 
cross-waiver  clauses:  "InterpwiJrty  Waiver 
of  Liability  During  STS  Operations"; 
and  "Cross- Waiver  of  Liability  for  Space 
Station  Activities."  With  the  publication 
of  the  final  rule,  the  former  clause 
required  revision  to  correspond  with  the 
new  provisions  In  the  final  rule,  and  a 


new  NASA  FAR  Suppiement  dauae  la 
neceaaary  to  flow  down  the  croae-weiver 
to  NASA  amtractors  involved  in  ELV 
program  launchea.  Only  minor  changea 
need  to  be  made  to  the  latter  clause, 
since  it  already  contains  langiiage 
corresponding  %vith  the  provisiaD  in  the 
final  rule. 

DATIS:  Thia  interim  rule  is  effective 
October  20, 1993.  CommenU  sie  due  no 
later  than  November  19, 1903. 
AOOnESSEt:  Comments  should  be 
addressed  to  Ms.  Deborah  OTMU. 
NASA  Heedquartns.  Office  of 
Procurement,  Procurement  Policy 
Division  (Code  HP).  Washington.  DC 
20546. 

ran  nuiTHEn  momAncm  contact.  Ms. 
Deborah  OTteiU.  Telephone:  (202)  358- 
0428. 

auppLEMCNTAirr  mfonmation: 
Backgroond 

By  incorporating  similar  cross- 
waivers  of  liability  in  its  agreements  for 
Space  Shuttle  launch  servicea,  ELV 
program  launches,  and  Space  Station 
activities,  NASA  and  the  other  parties 
agree  not  to  bring  claims  against  eech 
other  for  any  damage  to  property  or  for 
injury  or  death  of  employees  that  occurs 
during  the  time  s  cross-waiver  is  in 
effect.  The  agreements  also  require  the 
p>arties  to  flow  down  these  cross-waivers 
to  their  related  entities  misuring  that  a 
party,  its  contractors,  and 
subcontractors,  waive  their  right  to  sue 
the  other  party,  its  contractors,  and 
subcontractors,  for  damages  sustained  in 
coimection  with  activities  conducted 
under  the  agreements. 

Availability  of  NASA  FAK  Supplement 

The  NASA  FAR  Supplement,  of 
which  this  proposed  coverage  wiU 
become  a  part,  is  codified  in  48  CFR. 
chapter  18,  and  is  available  in  its 
entirety  on  a  subscription  basis  from  the 
Superintendent  of  Documents. 
Government  Printing  Office, 
Washington,  DC  20402.  Qte  GPO 
Subscription  Stock  Number  933-003- 
00000-1.  It  is  not  distributed  to  the 
public,  whether  in  whole  or  in  part, 
directly  by  NASA. 

Regulatory  Flexibility  Act 

NASA  certifies  that  this  interim  rule 
will  not  have  significant  economic 
impect  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601. 
et  seq.). 

Paperwork  Reduction  Act 

This  interim  rule  does  not  impose  any 
repenting  or  recordkeeping  requirements 
subiect  to  the  Paperwork  Reduction  Act 


Lkt  oTSdNacts  la  48  Cn  Parts  1828 
andl8Sa 

Govenimsnt  procurement 
TeaS.LM*ka. 

Acting  DtputyAaaocktttAdminiMtrator  for 
Pncunaunt. 

1.  The  authority  citation  for  48  CFR 
pcrts  1828  and  1852  continues  to  read 
as  follows: 

42  U.&C  2473(cNl). 


PARTI 

2.  Part  1828  is  amended  as  sat  forth 
below: 

a.  Section  1828.371  is  revised  to  reed 
as  follows: 


18I8J71 


(a)  In  agreements  covering  Speoe 
Shuttle  services,  certain  ELV  launches. 
Space  Sution  activitiea.  NASA  and 
other  signatoriea  (the  Parties)  agree  not 
to  bring  claims  sgainst  each  other  for 
any  damage  to  prt^Mity  or  for  injury  or 
death  of  employees  that  occurs  ouring 
the  time  sudi  s  cross-waiver  is  in  effect 
These  agreements  involving  NASA  and 
other  Patties  include,  but  are  not  limited 
to.  Memoranda  of  Understanding  with 
foreign  governments,  Laimch  Services 
Agreements,  and  other  agreements  for 
the  use  of  NASA  facilities.  Theee 
agreements  require  the  Parties  to  flow 
down  the  cross-waiver  provisicms  to 
their  related  entities  so  that  contractors, 
subcontractors,  customers,  and  other 
users  of  eech  Party  also  waive  their  ri^t 
to  bring  claims  against  other  Parties  and 
their  similarly  related  entities  for 
damages  arising  out  of  activities 
conducted  under  the  agreements.  The 
purpose  of  the  clauses  prescribed  in  thia 
section  is  to  flow  down  the  cross- 
waivers  to  NASA  contractors  snd 
subcontractors. 

(b)  The  ontracting  officer  shall  insert 
the  clause  1852.228-72.  Cross-Waivw  of 
Liability  for  Space  Shuttle  Services,  in 
solicitations  and  contracts  of  $100,000 
or  more  %vhen  the  wrork  to  be  performed 
involves  "Protected  Space  Operations" 
(applicable  to  the  Space  Shuttle)  as  that 
term  is  defined  in  the  clause.  If  Space 
Shuttle  services  under  the  contract  are 
being  conducted  in  support  of  the  Space 
Station  program,  the  contracting  officer 
shall  insert  the  clause  prescribed  by 
paragraph  (d)  of  this  section  and 
designate  application  of  that  clause  to 
tfiose  partictilar  activities. 

(c)  The  contracting  officer  shall  insert 
the  clause  st  1852.228-78.  Croes-Waiver 
of  LiabiUty  for  NASA  Expendable 
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Launch  Vehicle  (ELV)  Launches,  in 
solicitations  and  contracts  of  $100,000 
or  more  for  the  acquisition  of  ELV 
launch  services  when  the  service  is 
being  acquired  by  NASA  pursuant  to  an 
agreement  described  in  paragraph  (a)  of 
this  section.  If,  under  a  contract  that 
covers  muhiple  launches,  only  some  of 
the  launches  are  for  payloads  provided 
pursuant  to  agreements,  an  additional 
clause  shall  be  inserted  in  the  contract 
to  designate  the  particular  launches  to 
which  this  clause  applies.  If  a  payload 
is  being  launched  by  use  of  an  ELV  in 
support  of  the  Space  Station  program, 
the  contracting  officer  shall  insert  the 
clause  prescribed  by  paragraph  (d)  of 
this  section  and  designate  application  of 
that  particular  launch. 

(d)  The  contracting  ofHcer  shall  insert 
the  clause  at  1852.228-76.  Cross-Waiver 
of  Liability  for  Space  Station  Activities, 
in  solicitations  and  contracts  of 
$100,000  or  more  when  the  work  to  be 
performed  involves  "Protected  Space 
Operations"  (relating  to  the  Space 
Station)  as  that  term  is  deHned  in  the 
clause. 

(e)  At  the  contracting  officer's 
discretion,  the  clauses  prescribed  by 
paragraphs  (b),  (c),  and  (d)  of  this 
section  may  be  used  in  solicitations, 
contracts,  new  work  modifications,  or 
extension,  to  existing  contracts  under 
$100,000  involving  Space  Shuttle 
activities,  ELV  launch  services,  or  Space 
Station  activities,  respectively,  in 
appropriate  circimistances.  Examples  of 
such  circumstances  are  when  the  value 
of  contractor  property  on  a  Government 
installation  used  in  performance  of  the 
contract  is  significant,  or  when  it  is 
likely  that  the  contractor  or 
subcontractor  will  have  its  valuable 
property  exposed  to  risk  or  damage 
caused  by  other  participants  in  the 
Space  Shuttle  services.  ELV  launches,  or 
Space  Station  activities. 

1828.373    [Removed] 

b.  Section  1828.373  is  removed. 

PAFIT  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Part  1852  is  amended  as  set  forth 
below: 

a.  Section  1852.228-72  is  revised  to 
read  as  follows: 

1852.228-72    Crose-Walver  of  UabUity  tor 
SfMoa  Shuttle  Servlcat. 

As  prescribed  in  1828.371  (b)  and  (e). 
insert  the  following  clause: 

Cron-Waiver  of  Liability  fbr  Space  Shuttle 
SerrifjoB  (Sep  1993) 

(a)  As  prescribed  by  regulation  (14  CFR 
part  1266).  NASA  agreements  involving 


Space  Shuttle  flights  are  required  to  contain 
broad  cross-waivers  of  liability  among  the 
parties  and.the  parties  related  entities  to 
encourage  participation  in  space  exploration, 
use,  and  investment  The  purpose  of  this 
clause  is  to  extend  this  cross-waiver 
requirement  to  contractors  and  related 
entities  under  their  contracts.  This  cross- 
waiver  of  liability  shall  be  broadly  construed 
to  achieve  the  objective  of  encouraging 
participation  in  space  activities. 

(b)  As  used  in  this  clause  the  terms:  (1) 
"Contractors"  and  "Subcontractors"  include 
suppliers  of  any  kind. 

(2)  "Damage"  means:  (i)  Bodily  injury  to. 
or  other  impairment  of  health  of.  or  death  of. 
any  person; 

(ii)  Damage  to,  loss  of,  or  loss  of  use  of  any 

propefrty; 
(iii)  Loss  of  revenue  or  profits:  or 
(iv)  Other  direct,  indirect,  or  consequential 

damage; 

(3)  "Party"  means  a  person  or  entity  that 
signs  an  agreement  Involving  a  Space  Shuttle 
service; 

(4)  "Payload"  means  all  property  to  be 
flown  or  used  on  or  in  the  Space  Shuttle;  and 

(5)  "Protected  Space  Operations"  means  all 
Space  Shuttle  and  payload  activities  on 
Earth,  in  outer  space,  or  in  transit  between 
Earth  and  outer  space  performed  is 
furtherance  of  an  agreement  involving  Space 
Shuttle  services  or  performed  under  this 
contract  "Protected  Space  Operations" 
excludes  activities  on  Earth  which  are 
conducted  on  return  from  space  to  develop 
further  a  payload 's  product  or  process  except 
when  such  development  is  fbr  Space  Shuttle- 
related  activities  necessary  to  implement  an 
agreement  involving  Space  Shuttle  services 
or  to  perform  this  contract  It  includes,  but 

is  not  limited  to: 

(i)  Research,  design,  development,  test, 
manufacture,  assembly,  integration, 
operation,  or  use  of  the  Space  Shuttle, 
transfer  vehicles,  payloads.  related  support 
equipment,  and  facilities  and  services; 

(ii)  All  activities  related  to  ground  support, 
test,  training,  simulation,  or  guidance  and 
control  equipment  and  related  focilities  or 
services. 

(6)  "Related  entity"  means:  (i)  A  party's 
contractors  or  subcontractors  at  any  tier, 

(ii)  A  party's  users  or  customers  at  any  tier, 
or 

(iii)  A  contractor  or  subcontractor  of  a 
party's  user  or  customer  at  any  tier. 

(cMl)  The  Contractor  agrees  to  a  waiver  of 
liability  pursuant  to  which  the  Contractor 
waives  all  claims  against  any  of  the  entities 
or  persons  listed  in  paragraphs  (c)(l)(i) 
through  (c)(l)(iii)  of  this  clause  based  on 
damage  arising  out  of  Protected  Space 
Operations.  This  waiver  shall  apply  only  if 
the  person,  entity,  or  property  causing  the 
damage  is  involved  in  Protected  Space 
Operations  and  the  person,  entity,  or 
property  damaged  is  damaged  by  virtue  of  its 
involvement  in  Protected  Space  Operations. 
This  waiver  shall  apply  to  any  claims  fbr 
damage,  whatever  the  legal  basis  for  such 
claims,  including  but  not  Umited  to  delict  (a 
term  used  in  civil  law  countries  to  denote  a 
class  of  cases  similar  to  tort)  and  tort 
(including  negligence  of  every  degree  and 
kind)  and  contract,  against: 


(i)  Any  party  other  than  the  Government; 

(ii)  A  related  entity  of  any  party  other  than 
the  Government:  and 

(iii)  The  employees  of  any  of  the  entities 
identified  in  paragraphs  (c)(lMi)  and  (cKlXii) 
of  this  clause. 

(2)  The  Contractor  agrees  to  extend  the 
waiver  of  liability  as  set  forth  in  paragraph 
(c)(1)  of  this  clause  to  subcontractors  at  any 
tier  by  requiring  them,  by  contract  or 
otherwise,  to  agree  to  waive  all  claims  against 
the  entities  or  persons  identified  in 
paragraphs  (c)(l)(i)  through  (cXlXiii)  of  this 
clause. 

(3)  For  avoidance  of  doubt,  this  cross- 
waiver  includes  a  cross-waiver  of  liability 
arising  from  the  Convention  on  International 
Liability  for  Damage  Caused  by  Space 
Objects,  (March  29. 1972.  24  United  States 
Treaties  and  other  International  Agreements 
(U.S.T)  2389.  Treaties  and  Other 
International  Acts  Series  (T.LA.S.)  No.  7762 
in  which  the  person,  entity,  or  property 
causing  the  damage  is  involved  in  Protected 
Space  Operations,  and  the  person,  entity,  or 
property  damaged  is  damaged  by  virtue  of  its 
involvement  in  Protected  Space  Operations. 

(4)  Notwithstanding  the  other  provisions  of 
this  clause,  this  waiver  of  liability  shall  not 
be  applicable  to; 

(i)  Claims  between  any  party  and  its  related 
entities  or  claims  between  the  Government's 
related  entities  (e.g..  claims  between  the 
Government  and  the  Contractor  are  included 
within  this  exception); 

(ii)  Claims  made  by  a  natural  person,  hia/ 
her  estate,  survivors,  or  subrogees  for  injury 
or  death  of  such  natural  person; 

(iii)  Qaims  for  damage  caused  by  willful 
misconduct  and 

(iv)  Intellectual  property  claims. 

(5)  Nothing  in  this  clause  shall  be 
construed  to  create  the  basis  for  a  claim  or 
suit  where  none  would  otherwise  exist 
(End  of  clause) 

b.  Section  1852.228-78  is  added  to 
read  as  follows: 

1852.228-78    Cros»-Watver  of  UibHtty  for 
NASA  ExpMKlable  Launch  Vehicle 
Launches. 

As  prescribed  in  1828.371  (c)  and  (e). 
insert  the  following  clause: 

Crosa- Waiver  of  Liability  fbr  NASA 
Expendable  Launch  Vehicle  (ELV)  Launches 
(Sq>  1993) 

(a)  As  prescribed  by  regulation  (14  CFR 
part  1266),  NASA  agreements  involving  ELV 
launches  are  required  to  contain  broad  cross- 
waivers  of  liability  among  the  parties  and  the 
parties  related  entities  to  encourage 
participation  in  space  exploration,  use,  and 
investment  The  purpose  of  this  clause  is  to 
extend  this  cross-waiver  requirement  to 
contractors  and  subcontractors  as  related 
entities  of  NASA.  This  cross-waiver  of 
liability  shall  be  broadly  construed  to  achieve 
the  objective  of  encouraging  participation  in 
space  activities. 

(b)  As  used  in  this  clause,  the  term:  (1) 
"Contractors"  and  "Subcontractors"  include 
suppliers  of  any  kind; 

(2)  "Damage"  means:  (i)  Bodily  infiiry  to. 
or  other  impairment  of  health  of.  or  death  of, 
any  person; 
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(ii)  Damage  to,  loss  of.  or  loss  of  use  of  any 

property; 
(iii)  Loss  of  revenue  or  profits;  or 
(iv)  Other  direct,  indirect,  or  consequential 

damage; 

(3)  "Party"  means  a  person  or  entity  that 
signs  an  agreement  involving  an  ELV  launch; 

(4)  "Payload"  means  all  property  to  be 
flown  or  used  on  or  in  the  ELV;  and 

(5)  "Protected  Space  Operations"  means  all 
ELV  and  payload  activities  on  Earth,  in  outer 
space,  or  in  transit  between  Earth  and  outer 
space  performed  in  furtherance  of  an 
agreement  involving  an  ELV  launch  or 
performed  under  the  contract.  "Protected 
Space  Operations"  excludes  activities  on 
Earth  which  are  conducted  on  return  &x>m 
space  to  develop  further  a  payload's  product 
or  process  except  when  such  development  is 
for  ELV-related  activities  necessary  to 
implement  an  agreement  involving  an  ELV 
launch  or  to  perform  this  contract  It 
includes,  but  is  not  limited  to: 

(i)  Research,  design,  development,  test, 
manufocture,  assembly,  integration, 
operation,  or  use  of  ELVs,  transfer  vehicles, 
payloads,  related  support  equipment,  and 
facilities  and  services; 

(ii)  All  activities  related  to  ground  support, 
test,  training,  simulation,  or  guidance  and 
control  equipment  and  related  focilities  at 
services. 

(6)  "Related  entity"  means:  (i)  A  party's 
contractors  or  subcontractors  at  any  tier, 

(ii)  A  party's  users  or  customers  at  any  tier. 
or 

(iii)  A  contractor  or  subcontractor  of  ■ 
party's  user  or  customer  at  any  tier. 

(cMl)  The  Contractor  agrees  to  a  wraiver  of 
liability  pursuant  to  which  the  Contractor 
waives  all  claims  against  any  of  the  entities 
or  persons  listed  in  paragraphs  (cXiKi) 
through  (cKlMiii)  of  this  clause  baaed  on 
damage  arising  out  of  Protected  Space 
Operations.  This  waiver  shall  apply  only  if 
the  person,  entity,  or  property  causing  the 
damage  is  involved  in  Protected  Space 
Operations  and  the  person,  entity,  or 
property  damaged  is  damaged  by  virtue  of  its 
involvement  in  Protected  Space  Operations. 
The  waiver  shall  apply  to  any  claims  for 
damage,  whatever  the  legal  basis  for  such 
claims,  including  but  not  limited  to  delict  (a 
term  used  in  civil  law  countries  to  denote  a 
class  of  cases  similar  to  tort)  and  tort 
(including  negligence  of  every  degree  and 
kind)  and  contract,  against: 
(i)  Any  party  other  than  the  Government; 
(ii)  A  related  entity  of  any  party  other  than 
the  Government;  and 

(iii)  The  employees  of  any  of  the  entities 
identified  in  paragraphs  (c)(1)  (i)  and  (ii)  of 
this  datisa. 

(2)  The  Contractor  agress  to  extend  the 
waiver  of  liability  as  set  forth  in  paragraph 
(cKl)  of  this  clause  to  subcontractors  at  any 
tier  by  requiring  them,  by  contract  or 
otherwise,  to  agree  to  waive  all  claims  against 
the  entities  or  persons  identified  in 
paragraphs  (c)(l)(i)  through  (cXlXiii)  of  this 
clause. 

(3)  For  avoidance  of  doubt,  this  cross- 
waiver  includes  a  cross-waiver  of  liability 
•rising  from  the  Convention  on  International 
Liability  for  Damage  Caused  by  Space 
Objects.  (March  29, 1972. 24  United  States 


Treaties  and  other  International  Agreements 
(U.S.T)  2389,  Treaties  and  other  International 
Acts  Series  (T.l.A.S.)  No.  7762)  in  which  the 
person,  entity,  or  property  causing  the 
damage  is  involved  in  Protected  Space 
Operations. 

(4)  Notwithstanding  the  other  provisions  of 
this  clause,  this  cross-waiver  of  liability  shall 
not  be  applicable  to: 

(i)  Gaims  betvwen  any  party  and  its  related 
entities  or  claims  between  any  party's  related 
entities  (e.g.,  claims  between  the  Government 
and  the  Contractor  are  included  within  this 
exception); 

(ii)  Claims  made  by  a  natural  person,  his/ 
her  estate,  survivors,  or  subrogees  for  injury 
or  death  of  such  natural  person; 

(iii)  Claims  for  damage  caused  by  willful 
misconduct;  and 

(iv)  Intellectual  property  claims. 

(5)  Nothing  in  this  clause  shall  be 
construed  to  create  the  basis  for  a  claim  or 
suit  where  none  would  otherwise  exist 

(6)  This  cross-waiver  shall  not  be 
applicable  when  the  Commerical  Space 
Launch  Act  cross-waiver  (49  U.S.C  App. 
261S)  ia  applicable. 

(End  of  clause) 

c.  Section  1852.228-76  is  revised  to 
read  as  follows: 


1852.228-76   Crose-Walver  of  Liability  for 
Space  Station  AcOvltiM. 

As  prescribed  in  1828.371  (d)  and  (e). 
insert  the  following  clause: 

Onaa-Wahrar  of  Liability  for  Space  Sution 
Actlvlliaa  (Sep  1993) 

(a)  The  Intergovernmental  Agreement  for 
the  Space  Station  contains  a  broad  cross- 
waiver  provision  to  encourage  participation 
in  the  exploration  and  use  of  outer  space 
tlirough  Uie  Space  Station.  The  purpose  of 
this  clause  is  to  extend  this  cross-waiver 
requirement  to  contractors  and 
subcontractors  as  related  entities  of  NASA. 
This  cross-waiver  of  liability  shall  be  broadly 
construed  to  achieve  this  objective  of 
encouraging  participation  in  space  activities. 

(b)  As  used  in  this  clause,  the  term:  (1) 
"Damage"  means: 

(i)  Bodily  injury  to.  or  other  impairment  of 
health  of,  or  death  of,  any  person; 

(ii)  Damage  to,  loss  of,  or  loss  of  use  of  any 
property; 

(iii)  Lioss  of  revenue  ot  profits;  or 

(iv)  Other  direct,  indirect,  or  consequential 
damage. 

(2)  "Laimch  Vehicle"  means  an  object  (or 
any  part  thereof)  intended  for  launch, 
launched  from  Earth,  or  returning  to  Earth 
which  carries  payloads  or  persons,  or  both. 

(3)  "Partner  State"  means  each  contracting 
party  for  which  the  "Agreement  among  the 
Government  of  the  United  States  of  America, 
Governments  of  Member  States  of  the 
European  Space  Agency,  Government  of 
Japan,  and  the  Government  of  Canada  on 
Cooperation  in  the  Detailed  Design, 
Development  Operation,  and  Utilization  of 
the  Permanently  Manned  Civil  Space 
Station"  (the  "Intergovernmental 
Agreement")  has  entered  into  force,  in 
accordance  with  Article  25  of  the 
Intergovernmental  Agreement.  It  includes  the 


Cooperating  Agency  of  a  Partner  State.  The 
National  Aeronautics  and  Space 
Administration  (NASA)  for  the  United  States, 
the  Canadian  Space  Agency  (CSA)  for  the 
Government  of  Canada,  the  European  Space 
Agency  and  the  Science  and  Technology 
Agency  of  |apan  (STA)  are  the  Cooperating 
Agencies  responsible  for  implementing  Space 
Station  cooperation.  A  Partner  State  also 
includes  any  entity  specified  in  the 
Memorandum  of  Understanding  (MOU) 
between  NASA  and  the  Government  of  )apan 
to  assist  the  Government  of  japan 
Cooperating  Agency  in  the  implementation  of 
that  MOU. 

(4)  "Payload"  means  all  property  to  be 
flown  or  used  on  or  in  a  launch  vehicle  or 
the  Space  Station. 

(5)  "Protected  Space  Operations"  means  all 
launch  vehicle  activities,  space  station 
activities,  and  payload  activities  on  Earth,  in 
outer  space,  or  in  transit  between  Earth  and 
outer  space  performed  in  furtherance  of  the 
Intergovernmental  Agreement  or  performed 
under  this  contract.  "Protected  Space 
Operations"  also  includes  all  activities 
related  to  evolution  of  the  Space  Station  as 
provided  for  in  Article  14  of  the 
Intergovernmental  Agreement  "Protected 
Space  Operations"  excludes  activities  on 
Earth  which  are  conducted  on  return  from 
the  Space  Station  to  develop  forther  a 
payload's  product  or  process  except  when 
such  development  is  for  Space  Station- 
related  activities  in  implementation  of  the 
Intergovernmental  Agreement  or  in 
performance  of  this  contract  It  includes,  but 
is  not  limited  to: 

(i)  Research,  design,  development,  test, 
manufacture,  assembly,  integration, 
operation,  or  use  of  launch  or  transfer 
vehicles,  payloads,  related  support 
equipment,  and  facilities  and  services; 

(ii)  All  activities  related  to  ground  support, 
test,  training,  simulation,  or  guidance  and 
control  equipment  and  related  facilities  or 
services. 

(6)  "Related  entity"  means:  (i)  A  Partner 
State's  contractors  or  subcontractors  at  any 
tier, 

(ii)  A  Partner  State's  users  or  customers  at 
any  tier,  or 

(iii)  A  contractor  or  subcontractor  of  a 
Partner  State's  user  or  customer  at  any  tier. 

(7)  "Contractors"  and  "Subcontractors" 
include  suppliers  of  any  kind. 

(c)(1)  The  Contractor  agrees  to  a  cross- 
waiver  of  liability  pursuant  to  which  the 
Contractor  waives  all  claims  against  any  of 
the  entities  or  persons  listed  in  paragraphs 
(cXiKi)  through  (cXiXiii)  of  this  clause  based 
on  damage  arising  out  of  Protected  Space 
Operations.  This  waiver  shall  apply  only  if 
the  person,  entity,  or  property  causing  the 
damage  is  involved  in  Protected  Space 
Operations  and  the  person,  entity,  or 
property  damaged  is  damaged  by  virtue  of  its 
involvement  in  Protected  Space  Operations. 
The  cross- waiver  shall  apply  to  any  claims 
for  damage,  whatever  the  legal  basis  for  such 
claims,  including  but  not  limited  to  delict  (a 
term  used  in  civil  law  countries  to  denote  a 
class  of  cases  similar  to  tort)  and  tort 
(including  negligence  of  every  degree  and 
kind)  and  contract  against: 

(i)  Any  Partner  State  other  than  the  United 
States; 
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(ii)  A  related  entity  of  any  Partner  State 
other  than  the  United  States:  and 

(iii)  The  employees  of  any  of  the  entities 
identiHed  in  paragraphs  (c)(1)  (i)  and  (ii)  of 
this  clause. 

(2)  The  Contractor  agrees  to  extend  the 
waiver  of  liability  as  set  forth  in  paragraph 
(c)(t )  of  this  clause  to  subcontractors  at  any 
tier  by  requiring  them,  by  contract  or 
otherwise,  to  agree  to  waive  all  claims  against 
the  entities  or  persons  identified  in 
paragraphs  (c)(l)(i)  through  (c)(l)(iii)of  this 
clause. 

(3)  For  avoidance  of  doubt,  this  cross- 
waiver  includes  a  cross-waiver  of  liability 
arising  from  the  Convention  on  International 
Liability  for  Damage  Caused  by  Space 
Objects.  (March  29. 1972.  24  United  States 
Treaties  and  other  International  Agreements 
(U.S.T.)  2389.  Treaties  and  other 
International  Acts  Series  (T.I.A.S.)  No.  7762) 
in  which  the  person,  entity,  or  property 
causing  the  damage  is  involved  in  Protected 
Space  Operations. 

(4)  Notwithstanding  the  other  provisions  of 
this  clause,  this  cross-waiver  of  liability  shall 
not  be  applicable  to: 

(i)  Claims  between  the  United  States  and 
its  related  entities  or  claims  between  the 
related  entities  of  any  Partner  State  (e.g.. 
claims  between  the  Government  and  the 
Contractor  are  included  within  this 
exception); 

(ii)  Claims  made  by  a  natural  person,  his/ 
her  estate,  survivors,  or  subrogees  for  injury 
or  death  of  such  natural  [lerson: 

(iii)  Claims  for  damage  caused  by  willful 
misconduct:  and 

(iv)  Intellectual  property  claims. 

(5)  Nothing  in  this  clause  shall  be 
construed  to  create  the  basis  for  a  claim  or 
suit  where  none  would  otherwise  exist 

(End  of  clause) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 
RIN  101»-AB73 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Threatened  Status  for  the  Giant  Garter 
Snake 

AGENCY:  Fish  and  WildUfe  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines  the  giant 
garter  snake  [Thamnophis  gigas)  to  be  a 
threatened  species  pursuant  to  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act).  This  snake  inhabits 
localized  wetland  habitats  in  portions  of 
the  Central  Valley  of  California.  The 
species  is  threatened  by  habitat  loss  and 
threats  from  urbanization,  flooding. 


contaminants,  agricultural  and 
maintenance  activities,  and  introduced 
predators.  This  rule  extends  the  Act's 
protective  provisions  to  the  giant  garter 
snake  throughout  its  range. 
EFFECTIVE  DATE:  November  19. 1993. 
ADDRESSES:  The  complete  flle  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  U.S.  Fish  and  Wildlife  Service. 
Sacramento  Field  Office,  2800  Cottage 
Way.  room  E-1803.  Sacramento. 
California  95825-1846  (telephone  916/ 
978-4866). 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  C.  Sorensen  (see  ADDRESSES 
section)  at  916/978-4866. 

SUPPLEMENTARY  INFORMATION: 

Background  * 

The  giant  garter  snake  [Thamnophis 
gigas)  is  one  of  the  largest  garter  snakes, 
reaching  a  total  length  of  at  least  162 
centimeters  (cm)  (64  inches  (in))  (George 
H.  Hanley.  pers.  comm.  to  Mark 
Jennings,  USFWS,  pers.  comm.,  1993). 
Females  are  slightly  longer  and 
proportionately  heavier  (typically  500- 
700  grams  (g))  (l.t>-1.4  pounds  (lb))  than 
males  (George  E.  Hansen,  biological 
consultant,  pers.  comm..  1991).  Dorsal 
background  coloration  varies  from 
brownish  to  olive  with  a  checkered 
pattern  of  black  spots,  separated  by  a 
yellow  dorsal  stripe  and  two  light 
colored  lateral  stripes.  Background 
coloration  and  prominence  of  black 
checkered  pattern  and  the  three  yellow 
stripes  are  geographically  and 
individually  variable  (Hansen  1980). 
Individuals  in  the  northern  Sacramento 
Valley  tend  to  be  darker  with  more 
pronounced  mid-dorsal  and  lateral 
stripes  (California  Department  of  Fish 
and  Game  (CDFG)  1992).  The  ventral 
surface  is  cream  to  olive  or  brown  and 
sometimes  infused  with  orange, 
especially  in  northern  populations 
(CDFG  1992).  First  described  by  Fitch 
(1940)  as  a  subspecies  of  the 
northwestern  garter  snake  (Thamnophis 
ordinoides),  the  taxonomic  status  of  the 
giant  garter  snake,  along  with  that  of 
other  western  garter  snakes,  has 
undergone  several  revisions,  including 
its  placement  as  a  subspecies  of  the 
western  terrestrial  garter  snake 
(Thamnophis  elegans)  (Johnson  1947, 
Fox  1951),  and  then  the  western  aquatic 
garter  snake  (Thamnophis  couchii)  (Fox 
and  Dessauer  1965,  Lawson  and 
Dessauer  1979).  In  1987,  it  was  accorded 
the  status  of  a  full  species,  Thamnophis 
gigas  (Rossman  and  Stewart  1987). 

Endemic  to  valley  floor  wetlands  in 
the  Sacramento  and  San  Joaquin  Valleys 
of  California,  the  giant  garter  snake 
inhabits  marshes,  sloughs,  ponds,  small 


lakes,  low  gradient  streams,  and  other 
waterways  and  agricultural  wetlands, 
such  as  irrigation  and  drainage  canals 
and  rice  fields.  Giant  garter  snakes  feed 
on  small  fishes,  tadpoles,  and  frogs 
(Fitch  1941.  Hansen  1980.  Hansen 
1988).  Habitat  requisites  consist  of  (1) 
adequate  water  during  the  snake's  active 
season  (early-spring  through  mid-fall)  to 
provide  food  and  cover,  (2)  emergent, 
herbaceous  wetland  vegetation,  such  as 
cattails  and  bulrushes,  for  esca(>e  cover 
and  foraging  habitat  during  the  active 
season,  (3)  grassy  banks  and  openings  in 
waterside  vegetation  for  basking,  and  (4) 
higher  elevation  uplands  for  cover  and 
refuge  from  flood  waters  during  the 
snake's  dormant  season  in  the  winter 
(Hansen  1988).  Giant  garter  snakes  are 
absent  from  larger  rivers  and  other  water 
bodies  that  support  introduced 
populations  of  large,  predatory  fish,  and 
from  wetlands  with  sand,  gravel,  or  rock 
substrates  (Hansen  1980.  Rossman  and 
Stewart  1987,  Erode  1988.  Hansen 
1988).  Riparian  woodlands  do  not 
provide  suitable  habitat  because  of 
excessive  shade,  lack  of  basking  sites, 
and  absence  of  prey  populations 
(Hansen  1980). 

The  giant  garter  snake  inhabits  small 
mammal  burrows  and  other  soil  crevices 
above  prevailing  flood  elevations 
throughout  its  winter  dormancy  period 
(November  to  mid-March)  (G.  Hansen, 
pers.  comm.,  1991).  Giant  garter  snakes 
typically  select  burrows  with  sunny 
aspects  along  south  and  west  facing 
slopes  (G.  Hansen,  pers.  comm.).  Upon 
emergence,  males  immediately  begin 
wandering  in  search  of  mates  (G. 
Hansen,  pers.  comm.).  The  breeding 
season  extends  through  March  and 
April,  and  females  give  birth  to  live 
young  from  late  July  through  early 
September  (Hansen  and  Hansen  1990). 
Brood  size  is  variable,  ranging  from  10 
to  46  young,  with  a  mean  of  23.1  (nsl9) 
(Hansen  and  Hansen  1990).  At  birth, 
young  average  about  20.6  cm  (8.1  in) 
snout-vent  length  and  3-5  g  (0.1-0.18 
ounces  (oz))  (Hansen  and  Hansen  1990. 
G.  Hansen,  pers.  comm.  1991).  Young 
immediately  scatter  into  dense  cover 
and  absorb  their  yolk  sacs,  after  which 
they  begin  feeding  on  their  own. 
Althou^  growth  rates  are  variable, 
young  typically  more  than  double  in 
size  by  one  year  of  age  (G.  Hansen,  pers. 
comm.  1991).  Sexual  maturity  averages 
3  years  of  age  in  males  and  5  years  for 
females  (G.  Hansen,  pers.  comm.  1991). 

Fitch  (1940)  described  the  historical 
range  of  the  s{>ecies  as  extending  from 
the  vicinity  of  Sacramento  and  Contra 
Costa  Counties  southward  to  Buena 
Vista  Lake,  near  Bakersfield  in  Kera 
County.  Prior  to  1970.  the  giant  garter 
snake  was  recorded  historically  from  17 
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localities  (Hansen  and  Brode  1980). 
With  five  of  these  localities  clustered  in 
and  around  Los  Banos.  Merced  County, 
the  paucity  of  early  records  makes  it 
difficult  to  determine  precisely  the 
species'  former  range.  Nonetheless, 
these  records  coincide  with  the 
historical  distribution  of  large  flood 
basins,  fresh  water  marshes,  and 
tributary  streams.  Reclamation  of 
wetlands  for  agriculture  and  other 
purposes  apparently  extirpated  the 
species  firom  the  southern  one-third  of 
iU  range  by  the  1940'ft-ig50's. 
including  the  former  Buena  Vista  Lake 
and  Kern  Lake  in  Kern  County,  and  the 
historic  Tulare  Lake  and  other  wetlands 
in  Kings  and  Tulare  Counties  (Hansen 
and  Brode  1980.  Hansen  1980). 

As  recently  as  the  1970's.  the  range  of 
the  giant  garter  snake  extended  from 
near  Burrell.  Fresno  County  (Hansen 
and  Brode  1980),  northward  to  the 
vicinity  of  Chico.  Butte  County 
(Rossman  and  Stewart  1987).  As 
discussed  in  more  detail  below,  there 
are  no  post-1980  giant  garter  snake 
sightings  from  Burrell,  Fresno  County, 
northward  to  Stockton.  San  )oaquin 
County  (California  Natural  Diversitv 
Data  Base  records).  Giant  garter  snake 
populations  currently  are  distributed  in 
portions  of  the  rice  production  zones  of 
Sacramento,  Sutter,  Butte.  Colusa,  and 
Glenn  Counties;  along  the  western    ' 
border  of  the  Yolo  Bypass  in  Yolo 
County;  and  along  the  eastern  fringes  of 
the  Sacramento-San  Joaquin  River  delta 
from  the  Laguna  Creek-Elk  Grove  region 
of  central  Sacramento  County 
southward  to  the  Stockton  area  of  San 
Joaquin  County  (Hansen  1988). 

Prior  to  State  listing  in  1971. 17  giant 
garter  snake  localities,  representing 
about  9  distinct  populations,  were 
known  bt>m  the  literature  and  museum 
records.  Subsequent  surveys  by  the 
CaUfomia  Department  of  Fish  and  Game 
(CDFG)  in  the  mid-1970'8  indicated  that 
eight  of  these  localities,  representing 
about  four  populations,  had  since 
become  extinct  (Hansen  and  Brode 
1980).  These  same  surveys  documented 
a  total  of  36  giant  garter  snake  localities. 
28  of  them  newly  discovered, 
representing  about  7  new  populations 
not  previously  known.  Thus,  the  result 
of  these  surveys  indicated  a  net  increase 
of  3,  for  a  total  of  12  distinct  giant  garter 
snake  populations  known  to  be  extant 
around  1980. 

In  the  mid-1980's.  CDFG  conducted 
another  status  survey  of  the  giant  garter 
snake  throughout  its  range  (Hansen 
1988).  surveying  more  than  460  sites. 
Giant  garter  snakes  were  found  at  46  of 
these  localities,  representing  7  distinct 
populations.  3  previously  unknown. 
However,  this  study  failed  to  obsOTve 


snakes  at  seven  previously  documented 
populations.  The  uniform  census 
methods  used  in  the  1970*8  and  1980*s 
studies  were  designed  to  detect  any 
changes  in  relative  abundance.  Hence, 
although  the  negative  data  did  not  prove 
conclusively  that  the  species  had  been 
extirpated  from  the  seven  populations, 
they  reflect,  at  a  minimum,  severe 
declines  in  population  density  to 
undetectably  low  levels.  For  example, 
former  strongholds,  such  as  Mendota 
Waterfowl  Management  Area,  which 
yielded  20  captures  on  a  single  day  in 
April  21, 1976.  has  not  produced  any 
sightings  throughout  the  1980's  and 
1990's.  despite  repeated  sampling. 

In  1992,  a  third  round  of  giant  garter 
snake  studies  were  conducted,  in  part 

ftrecipitated  by  the  Service's  proposal  to 
ist  the  species.  These  studies  further 
clarified  the  current  rangewide  status  of 
the  giant  garter  snake  (Beak  1992, 
Pacific  Environmental  Coiwultants 
1992). 

A  cluster  of  locality  records  in  a 
contiguous  habitat  area  represents  a 
population.  Thirteen  populations  have 
been  identified  using  locality  records 
collected  since  the  mid-1970'8  (G. 
Hansen,  pers.  comm.,  1993;  J.  Brode. 
pers.  comm.,  1993).  The  13  populational 
clusters  largely  coincide  v/iih  historical 
riverine  Hood  basins  and  tributary 
streams  throughout  the  Central  Valley 
(Hinds  1952.  Hansen  1980.  Brode  and 
Hansen  1992):  (1)  Butte  Basin.  (2) 
Colusa  Basin.  (3)  Sutter  Basin.  (4) 
American  Basin.  (5)  Yolo  Basin — 
Willow  Slough.  (6)  Yolo  Basin— Liberty 
Farms.  (7)  Sacramento  Basin,  (8)  Badger 
Creek— Willow  Creek.  (9)  Caldoni 
Marsh.  (10)  East  Stockton— Diverting 
Canal  and  Duck  Creek,  (11)  North  and 
South  Grasslands,  (12)  Mendota.  and 
(13)  Burrell — Lanare.  Within  the  rice 
production  zones  associated  writh 
population  clusters  1  to  4  above,  giant 
garter  snakes  occupy  the  maze  of 
interconnected  agricultural  water 
delivery  and  drainage  facilities.  The 
giant  garter  snake  populations  5  to  13 
above  occur  discontinuously  in 
typically  small,  isolated  patches  of 
valley  fioor  habitat.  This  latter  group  of 
giant  garter  snake  populations  supports 
few  individuals  because  of  limited 
extent  and  quality  of  suitable  habitat 
(Hansen  1988).  The  species  is  absent 
from  the  northern  portion  of  the  San 
Joaquin  Valley,  where  the  floodplain  of 
the  San  Joaquin  River  is  restricted  to  a 
relatively  narrow  trough  by  alluvium 
from  tributary  rivers  and  streams.  This 
100  kilometer  (km)  (62  mile  (mi))  gap  in 
its  distribution  separates  historically 
known  populations  in  Merced  County 
frt)m  those  along  the  eastern  fringes  in 
the  Sacramento-San  Joaquin  River  Delta 


(known  as  the  Delta)  in  San  Joaquin 
County  (Hansen  and  Brode  1980). 
Suitable  habitat  that  may  have  existed 
formerly  throughout  remaining  portions 
of  the  Delta  has  been  eliminated 
(Hansen  1988).  Below  is  a  summary  of 
the  status  and  threats  associated  with 
each  of  these  13  populations  (J.  Brode. 
pers.  comm.,  1993;  G.  Hansen,  pers. 
comm.,  1993): 

(1)  Butte  Basin:  Approximately  six 
locality  records  are  known  from  the 
basin  and  tributary  streams/canals. 
Existing  records  indicate  that  the 
species  is  widely  distributed  in  low 
population  numbers/densities, 
primarily  in  water  delivery/drainage 
facilities  and  perhaps  associated  rice 
fields.  Giant  garter  snakes  appear 
restricted  to  unnatural  (agricultural) 
habitats.  Individuals  are  susceptible  to 
flooding.  Mortality  from  predatory  fish 
and  birds,  vehicular  traffic,  agricultural 
practices,  and  maintenance  of  water 
channels  represent  the  primary  threats. 
These  dironic  threats  imperil  giant 
garter  snakes  in  individual  localities  but 
do  not  seem  great  enough  to  place  at 
imminent  risk  the  continued  survival  of 
the  entire  population. 

(2)  Colusa  Basin:  Approximately  10 
discrete  locality  records  are  known  firom 
the  basin  and  tributary  streams/canals. 
Available  information  indicates  a 
tenuous  connection  between  localities 
clustered  at  the  north  and  south  end  of 
the  basin.  Status  and  threats  are  similar 
to  the  Butte  Basin  population. 

(3)  Sutter  Basin:  Approximately  five 
discrete  locality  records  are  known  6x)m 
the  basin  and  tributary  streams/canals. 
The  overall  situation  is  similar  to  the 


previous  two  populations. 

(4)  American  Basin:  The  numerous 
records  distributed  throughout  most  of 
the  basin  indicate  that  a  large  giant 
garter  snake  population  inhabits  this 
rice  production  district.  Scattered 
natural  habitats  comprise  a  small 
component  of  this  larger,  agricultural 
habitat  complex.  Flooding  threatens  this 
population;  however,  it  is  under  less 
threat  of  Hooding  than  some  of  the  other 
populations.  The  American  Basin 
population  also  is  threatened  by 
incremental,  large  scale  urbanization. 
Review  of  development  proposals  by  the 
Service  and  CDFG  indicate  that 
mitigation  measures  proposed  for 
impacts  to  the  giant  garter  snake  would 
not  offset  adverse  effects  and  therefore 
would  not  eliminate  the  threat  to  the 
existence  of  this  population. 

(5)  Yolo  Basin— Willow  Slough: 
Approximately  two  records  are  known 
from  along  Willow  Slough,  Willow 
Slough  Bypass,  and  a  limited  amount  of 
rice  fields.  Available  habitat  is  limited 
and  degraded.  Based  on  habitat  scarcity 
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and  an  associated  small  population  size, 
threats  are  imminent.  Because  of  its 
small  size,  this  population  is  vulnerable 
to  extirpation  fttjm  stochastic  (random) 
environmental,  demographic,  and 
genetic  processes.  Primary  threats 
include  proposed  urban  development 
on  the  Conway  Ranch,  flood  control  and 
agrituitural  practices,  flooding,  road 
mortality,  end  predatory  fish.  The  Putah 
Creek  population  within  this  basin 
apparently  has  been  extirpated  (C. 
Hansen,  in  litt.  1992)  because  of  stream 
desiccation  caused  by  upstream  water 
diversions  and  impoundments  (USFWS 
1992). 

(6)  Yolo  Basin— Liberty  Farms:  Two 
records  from  an  irrigation  canal 
network,  combined  with  an  absence  of 
suitable,  natural  habitat  in  the  area, 
suggest  that  this  population  is  restricted 
entirely  to  degraded,  artificial  habitat. 
Given  the  known  effect  of  livestock 
grazing  on  garter  snakes  and  their 
associated  wetland  habitats  (Szaro  et  al. 
1989),  grazing  likely  threatens  the  giant 
garter  snake  In  this  area.  Threats  are 
similar  to  those  at  Willow  Slough, 
absent  the  threat  of  urban  development. 

(7)  Sacramento  Basin:  Except  for  one 
record  from  1982.  the  other  six  records 
frtim  this  population  date  from  the 
1970's.  During  the  intervening  period, 
numerous  development  projects  have 
been  constructed  in  or  near  giant  garter 
snake  habitat  in  this  rapidly  urbanizing 
area.  Any  remaining  populations  are 
vulnerable  to  secondary  effects  of 
urbanization,  such  as  increased 
predation  by  house  cats  and  vehicular 
mortality.  Most  documented  localities 
have  been  adversely  impacted  by 
development,  including  freeway 
construction,  flood  control  projects,  and 
commercial  development.  Several 
former  localities  are  known  to  have  been 
lost  and/or  depleted  to  the  extent  that 
continued  viability  is  in  question 
(Hansen,  in  litt..  1992,  G.  Hansen,  pers. 
comm.,  1992).  The  scarcity  of  remaining 
suitable  habitat,  flooding,  stochastic 
processes,  and  continu^  threats  of 
habitat  loss  pose  continued  threats  to 
this  population. 

(8)  Badger  Creek— Willow  Cnek: 
Restricted  to  less  than  about  200  acres 
of  natural,  emergent  marsh,  this 
population  faces  imminent  threats  from 
flooding,  livestock  grazing,  and 
predation  by  fish  and  birds.  Planning  for 
commercial  development  of  the 
property  is  in  progress.  Habitat  scarcity 
and  limited  population  size  render  the 
giant  garter  snake  vulnerable  to 
extirpation  in  this  area  from  stochastic 
environmental,  demographic,  and 
genetic  processes. 

(9)  Caldoni  Marsh;  Also  known  as 
White  Slough  Wildlife  Area,  about  50 


acres  of  suitable  habitat  remains,  the 
most  valuable  portion  situated  on 
private  land.  Approximately  280  acres 
of  habitat  was  eliminated  during  the 
construction  of  Interstate  5  around  1978 
to  1979.  Restricted  to  such  a  small  patch 
size  of  remaining  habitat,  this 
population  is  vulnerable  to  extirpation 
from  stochastic  processes.  A  locality 
record  along  Eight  Mile  Road  possibly 
connected  with  this  population 
apparently  has  been  extirpated  due  to 
habitat  loss  (J.  Brode,  CDFG,  pers. 
comm.  1992;  G.  Hansen,  in  litt.,  1992). 

(10)  East  Stockton— Diverting  Canal 
and  Duck  Creek:  Known  from  a  few 
locality  records  along  the  Diverting 
Canal  and  Duck  Creek,  the  statiis  of  this 
population  is  unknown.  Remaining 
habitat  consists  of  degraded  habitat  in 
flood  control  bypass  channels,  and  is 
dependent  upon  vegetation 
maintenance  practices.  Impacts 
associated  with  channel  maintenance 
and  vehicular  mortality  represent  the 
most  severe  threat  The  age  of  giant 
garter  snake  records  raise  questions 
regarding  the  long-term  viability  of  this 
population.  Stochastic  threats  to  this 
population,  if  still  extant,  are  similar  to 
those  described  above  for  the  other 
smaller  populations. 

(11)  North  and  South  Grasslands: 
Twenty-four  records  in  the  California 
Natural  Diversity  Data  Base,  all  prior  to 
1976,  deUmited  a  formerly  extensive 
complex  of  occupied  suitable  habitat, 
probably  the  largest  regional  population 
in  the  San  )oaquin  Valley  since  the 
demise  of  the  Tulare  and  Buena  Vista 
lakebeds.  However,  Hansen  (1988) 
searched  38  localities  in  1986  to  1987. 
and  Beak  (1992)  searched  7  localities  in 
1992.  Neither  survey  found  any  giant 
garter  snakes.  As  discussed  in  more 
detail  under  Factor  E  in  the  "Summary 
of  Factors  Afl^ecting  the  Species."  the 
prevalence  of  selenium  and  saUnity 
contamination  throughout  this  area  and 
absence  of  any  giant  garter  snake 
sightings  since  the  1970's  indicates  that 
this  population,  if  still  extant,  is  at  risk. 
In  many  areas,  the  restriction  of  suitable 
habitat  to  water  canals  bordered  by 
roadways  and  levee  tops  renders  giant 
garter  snakes  vulnerable  to  vehicular 
traffic  and  vegetation  maintenance 
practices.  In  addition,  livestock  grazing 
has  adversely  impacted  certain  areas  in 
proximity  to  known  locality  records  (J. 
Brode,  pers.  comm.,  1992).  Overall, 
threats  to  this  population  are  imminent 
and  severe. 

(12)  Mendota:  As  recently  as  the  late 
1970's  and  perhaps  early  1980's.  a 
relatively  small  acreage  of  habitat  in  and 
around  the  northern  portions  of  the 
Mendota  Waterfowl  Management  Area 
and  to  a  lesser  extent.  Mendota  Pool. 


supported  a  robust  population  of  giant 
garter  snakes.  However,  flooding  during 
the  winter  of  1985  to  1986.  presence  of 
predatory  fish,  vehicular  mortality,  and 
disturl>ance  and  persecution  by 
fishermen  and  recreationists  apparently 
has  depleted  population  levels  at  this 
former  stronghold  (J.  Brode.  pers. 
comm.,  1992;  G.  Hansen,  pers.  comm.. 
1992;  R.  Hansen,  biological  consultant, 
pers.  comm..  1992).  Recent  survey 
efforts  by  Hansen  (1988)  and  Beak 
(1992)  failed  to  observe  any  giant  garter 
snakes.  If  still  extant,  the  future 
persistence  of  this  population  is  under 
threat. 

(13)  Burrell-Lanare:  The  remnant 
population  in  this  area  never  was  secure 
or  prevalent,  based  on  the  limited 
amount  of  fragmented  habitat  available 
along  a  few  irrigation/drainage  canal 
networks.  Recent  observations  (J.  Brode. 
pers.  comm..  1992;  G.  Hansen,  pers. 
comm.,  1992)  found  deteriorating 
habitat  conditions  caused  by  canal 
maintenance  practices,  public  use,  and 
presence  of  predatory  fish.  Accordingly, 
Hansen  [in  litt.,  1992)  concluded  that 
this  population  apparently  has  been 
extirpated.  If  still  extant,  threats  are 
imminent  and  severe,  including  threats 
associated  with  small  population  size, 
such  as  stochastic  events. 

Previous  Federal  Action 

On  September  18. 1985.  the  Service 
published  the  Vertebrate  Wildlife  Notice 
of  Review  (50  FR  37958).  which 
included  the  giant  garter  snake  as  a 
category  2  candidate  s{>edes  for  possible 
future  listing  as  threatened  or 
endangered.  Categorv  2  candidates  are 
species  for  which  information  contained 
in  Service  files  indicates  that  proposing 
to  list  is  possibly  appropriate  out 
additional  data  are  needed  to  support  a 
listing  proposal.  In  the  January  6, 1989. 
Animal  Notice  of  Review  (54  FR  554). 
the  Service  again  included  the  giant 
garter  snake  as  a  category  2  candidate 
and  solicited  information  on  the  status 
of  this  species.  On  September  12. 1990. 
the  California-Nevada  Chapter  of  the 
American  Fisheries  Society  petitioned 
the  Service  to  list  the  giant  garter  snake 
as  an  endangered  species,  llie  Service 
published  a  90-day  petition  finding  on 
March  22. 1991  (56  FR  12146).  which 
concluded  that  the  petition  presented 
substantial  information  indicating  that 
listing  may  be  warranted.  On  November 
21. 1991,  the  Service  changed  the  statiis 
of  the  giant  garter  snake  to  a  category  1 
candidate  in  the  most  recent  Animal 
Notice  of  Review  (56  FR  58804). 
Category  1  candidates  are  spedes  for 
which  the  Service  has  on  file  enough 
substantial  information  on  biological 
vulnerability  and  threats  to  support 
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proposals  to  list  them  as  endangered  or 
threatened  spedes.  This  change  in 
category  status  was  hased  in  part  on 
rangewide  distributional  and  abundance 
studies  conducted  by  CDFG  (Hansen 
1988).  threats  to  San  Joaquin  Valley 
populations  from  contaminants  in 
irrigation  drain  water,  and  escalating 
xubanization.  On  December  27, 1991  (56 
FR  67046).  the  Service  published  a 
proposal  to  list  the  giant  garter  snake  as 
an  endangered  spedes.  The  proposed 
rule  constituted  the  final  1-year  finding 
for  the  petitioned  action  pursuant  to 
section  4(b)(3)(B)  of  the  Act.  The  Service 
now  determines  the  giant  garter  snake  to 
be  a  threatened  species  with  the 
publication  of  this  rule. 

(The  Service  reevaluated  the  status  of 
the  giant  garter  snake  before  adopting 
this  final  rule.  The  giant  garter  snake 
remains  in  13  populations,  3  of  which 
are  not  imminently  threatened. 
Threatened  status,  therefore,  seems 
more  appropriate  for  this  spedes. 

Smnmary  of  Comments  and 
Recommendations 

In  the  December  27. 1991.  proposed 
rule  (56  FR  67046)  and  assodated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  rule  or 
withdrawal  of  the  proposed  rule. 
Appropriate  State  agendes,  coimty  and 
dty  governments.  Federal  agendes, 
scientific  organizations,  and  other 
interested  parties  were  contaded  and 
requested  to  comment.  Notices  of  the 
proposal  were  pubUshed  in  11 
newspapers  throughout  the  range  of  the 
giant  garter  snake  inviting  general 
public  comment:  Chico  Enterprise- 
Record,  Coming  Daily  Observer.  Davis 
Enterprise,  Fresno  Bee,  Marysville-Yuba 
aty  Appeal  Democrat.  Merced  Sun  Star. 
Modesto  Bee.  Oroville  Mercury  Register, 
Sacramento  Bee,  Stockton  Record,  and 
Woodland  Daily  Democrat.  In  response 
to  the  proposed  rule,  the  Service 
received  18  written  requests  for  a  public 
hearing(s)  within  the  first  45  days  of  the 
comment  period.  Consequently,  the 
Service  published  a  notice  of  pubUc 
hearing  on  May  15. 1992  (57  FR  20806). 
and  a  separate  notice  on  May  26. 1992 
(57  FR  21933),  reopening  the  public 
comment  period  until  July  15, 1992.  The 
Service  conduded  the  public  hearing  on 
June  1. 1992,  at  the  Radisson  Hotel  in 
Sacramento,  California.  Testimony  was 
taken  from  6  p.m.  to  8  p.m.  Notice  of  the 
public  hearing  was  published  in  the 
Sacramento  Bee.  Numerous  additional 
notices  solidting  public  comment  were 
sent  for  the  proposal  and  public  hearing 
to  interested/affeded  parties. 


During  and  after  the  public  hearing, 
the  Service  learned  that  certain  interests 
were  ccmducting  additional  field  work 
on  the  status  and  distribution  of  the 
giant  garter  snake  throughout  its  range 
and  that  this  information  would  be 
provided  to  the  Service  upon 
completion.  To  consider  this 
information  when  it  became  available, 
the  Service  again  reopened  the  public 
comment  period  from  December  18 
through  28. 1992.  The  Service  received 
two  reports  that  reached  conclusions 
that  differed  from  those  stated  in  the 
proposed  rule  (Beak  1992,  Padfic 
Environmental  Consultants  1992).  To 
help  resolve  these  issues,  the  Service 
convened  a  panel  of  experts  that 
evaluated  the  merits  of  work  performed 
on  the  giant  garter  snake.  The  panel 
reached  the  same  conclusions  as 
reached  in  the  Service's  proposed  rule. 

During  the  comment  pieriods,  the 
Service  received  58  comments  (letters 
and  oral  testimony)  from  45  interested 
parties.  CDFG  was  among  14 
commenters  expressing  support  for  the 
listing  proposal;  24  commenters 
opposed  the  proposal.  Seven 
commenters  expressed  a  neutral 
position.  Written  comments  and  oral 
statements  obtained  during  the  public 
hearing  and  comment  periods  are 
combined  in  the  following  discussion. 
Some  commenters  provided  additional 
information  that  hais  been  incorporated 
into  this  final  rule.  Comments  opposing 
or  questioning  the  rule  and  the  Service's 
response  to  each  are  organized  under 
four  issues,  as  follows. 


Issue  1.  Inadeqaate  Sdentific  Data 

Scientific  Standards  of  Proof 

Comment:  Several  respondents 
indicated  that  the  listing  proposal  was 
not  based  on  sdentific  standards  of 
proof,  contained  unsubstantiated 
speculation,  and  presented  unbalanced 
hypotheses  without  acknowledgement 
of  other  possible  conclusions. 

Service  Response:  The  Ad  requires 
the  Service  to  use  the  best  available 
biological  information  as  the  sole  basis 
for  its  listing  dedsions.  The  Service 
considers  professional  judgment  and 
expert  opinion  by  knowledgeable 
biologists,  among  other  sources  of 
information.  Thus,  listing  proposals  are 
based  on  the  preponderance  of  evidence 
rather  than  standards  obtained  through 
application  of  the  scientific  method 
(e.g.,  statistically  valid  test). 

Comment:  Many  commenters  believed 
that  the  listing  profwsal  was  not  valid 
because  much  of  the  information 
supporting  the  need  to  list  the  giant 
garter  snake  was  obtained  by  one  or  a 
few  individuals,  and  the  data  and 


reports  prepared  by  those  individuals 
had  not  been  published  in  peer 
reviewed  journals. 

Service  Response:  Though  published 
information  in  peer  reviewed  journal 
artides  is  generally  considered  a 
credible  source  of  information  among 
the  sdentific  commimity,  such 
information  is  not  often  available  for 
threatened  and  endangered  species  at 
the  time  of  a  listing  determination.  In 
most  cases,  one  or  a  few  biologists  have 
provided  the  bulk  of  the  status  data 
used  by  the  Service  to  support  a  listing 
adion.  Agency  reports  commonly 
provide  information  needed  to  support 
a  listing  dedsion.  Time  delays  between 
the  completion  of  research  and 
publication  in  a  sdentific  journal  are 
often  on  the  order  of  several  to  many 
years.  Such  delays  would  allow  the 
status  of  a  species  to  continue  to  dedine 
prior  to  listing  imder  the  Ad  and  would 
not  be  in  keeping  with  its  purposes.  As 
spedfied  at  50  CFR  424.13,  the  Service 
must  consider  a  broad  range  of 
informational  sources,  including 
comments  fitjm  interested  parties,  in  its 
listing  decisions.  Hence,  the  Ad  does 
not  limit,  nor  would  it  be  appropriate 
for  the  Service  to  constrain,  the  scope  of 
information  suitable  for  consideration  in 
the  preparation  of  Usting  proposals. 

Comment:  Several  commenters 
contended  that  estimates  of  baseline  and 
current  population  levels  are  requisite 
to  substantiating  the  need  to  list  the 
giant  garter  snake. 

Service  Response:  Baseline  and 
current  population  levels  often  are  not 
known  for  spedes  at  the  time  they  are 
listed  by  the  Service.  Trend  information 
on  population  levels  and  habitat  loss/ 
availability  or  populationyhabitat 
indices  often  represent  the  best 
available  information  upon  which  to 
base  Usting  adions.  These  types  of 
information  provide  accurate  indicators 
of  population  viability.  Furthermore,  for 
most  spedes.  it  is  difficult  to  obtain 
population  estimates,  and  such  methods 
are  typically  associated  with  wide 
confidence  intervals,  especially  for 
spedes  that  are  difficult  to  observe  or 
capture. 


Distribution  and  Abundance 

Comment:  Numerous  commenters 
daimed  that  the  available  information 
on  the  distribution.and  abundance  of 
the  giant  garter  snake  provides  an 
inadequate  basis  for  listing.  These 
commentere  also  asserted  that  the  127 
locality  records  currently  known  for  the 
giant  garter  snake  indicate  that  the 
spedes  is  growing  in  numbers  and 
expanding  its  range,  further  suggesting 
that  the  species  does  not  warrant  listing. 
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Service  Response:  Several  studies 
were  conducted  in  1992  to  clarify  the 
current  rangewide  status  of  the  giant 
garter  snake.  As  a  part  of  its  Merced 
County  Streams  project,  the  U.S.  Army 
Corp)s  of  Engineers  (Corps)  sponsored 
Held  work  to  ascertain  the  presence  or 
absence  of  giant  garter  snakes  in  suitable 
habitat  within  the  affected  project  area. 
No  garter  snakes  were  observed  (G. 
Hansen,  pers.  comm.,  1992).  In  an 
unrelated  study.  CDFG  conducted 
intensive  surveys  of  all  suitable  habitat 
on  lands  owned  by  the  State  Crom 
Stockton.  San  Joaquin  County, 
northward  throughout  the  remaining 
range  of  the  giant  garter  snake  in  the 
Sacramento  Valley.  Giant  garter  snakes 
were  found  at  two  sites;  one  at  a  new 
locality  within  the  Butte  Basin 
population  complex,  the  other  at  a 
knowm  historic  site  (T.  King.  CDFG. 
pers.  comm.,  1992).  In  addition,  Beak 
(1992)  indicated  that  within  the  95  areas 
studied,  3  previously  unrecorded 
localities  within  the  Butte  Basin  and 
Sutter  Basin  population  clusters  were 
found.  Thus,  no  new  populations  were 
discovered  to  reveal  a  range  expansion, 
and  none  of  the  information  presented 
suggested  that  these  populations  are 
under  lesser  threat  than  previously 
thought.  However,  the  Service  has 
reevsJuated  the  status  of  the  garter  snake 
and  determined  that  listing  as 
threatened  is  more  appropriate  than 
listing  it  as  endangered. 

Of  uie  127  locality  records  (Pacific 
Environmental  Consultants  1992),  many 
represent  repetitive  sightings  (observed 
at  different  points  in  time  from  the  same 
or  adjacent  locality(ies),  or  areas  in  close 
or  identical  geographic  proximity).  For 
example.  11  records  listed  for  Caldoni 
Marsh,  Thornton  Road,  White  Slough, 
or  Highway  12,  as  variously  reported  by 
different  investigators,  refer  to  sightings 
from  the  same  50-acre  marsh  adjacent  to 
less  than  1.0  mile  of  linear  canal  habitat. 
A  single  occurrence  in  the  American 
Basin  is  represented  by  35  records.  One 
of  the  127  records  is  questionable 
because  it  is  located  outside  of  the 
historic  range  of  Ihh  species. 

The  127  locality  records  represent  68 
reasonably  separable  records, 
distributed  among  13  populations. 
During  1992  survey  efforts,  no  new 
populations  were  discovered.  Many  of 
these  68  separable  records  are  no  longer 
extant. 

Comment:  Several  coramenters 
claimed  that  the  proposed  rule,  by  not 
comprehensively  analyzing  all  the 
available  information  on  the  former  and 
current  extent  of  wetlands  in  the  Central 
Valley,  exaggerated  the  historical  loss  of 
giant  garter  snake  habitat.  These  and 
other  commenters  also  contended  that 


suitable  habitat  exceeds  the  estimate  of 
currently  available  habitat  discussed  in 
the  proposed  rule. 

Service  Response:  It  was  not  the 
intention,  nor  was  it  appropriate  to 
conduct  an  exhaustive  analysis  of 
information  pertaining  to  the  history  of 
wetland  habitat  losses  affecting  the  giant 
garter  snake.  The  purpose  of  addressing 
hfstoric  wetland  losses  in  the  proposed 
rule  was  to  provide  a  context  to  the 
Central  Valley  ecosystem  inhabited  by 
the  giant  garter  snake. 

The  primary  issue  is  whether  or  not 
current  activities  including  on-going 
habitat  loss  threaten  the  continued 
existence  of  the  giant  garter  snake. 
Discussions  of  historic  habitat 
availability  are  of  academic  interest,  and 
sometimes  contribute  to  an  overall 
understanding  of  a  species'  decline.  As 
discussed  under  the  "Summary  of 
Factors  Affecting  the  Sf)ecies,"*  much  of 
the  present  wetlands  that  occur  within 
the  current  range  of  the  giant  garter 
snake  are  not  stable,  or  are  managed  in 
a  manner  that  is  inconsistent  with  the 
needs  of  the  snake,  or  are  under  threat 
of  urban  development. 

Comment:  Several  respondents 
concluded  that  because  available 
information  suggests  the  giant  garter 
snake  has  adapted  to  agricultural 
practices  in  certain  areas,  all  of  the 
365,730  acres  of  rice  fields  currently  in 
production  provide  suitable  or 
potentially  suitable  habitat.  These 
commenters  also  contended  that  the 
giant  garter  snake  is  widespread  and 
abundant  throughout  these  regions  and 
with  the  proliferation  of  rice 
production,  the  species  recently  has 
spread  into  new  areas  beyond  its 
historical  range. 

Service  Response:  Although  giant 
garter  snakes  occupy  some  rice 
production  areas  of  the  American  Basin 
(G.  Hansen,  pers.  comm.,  1992).  they  do 
not  occur  in  many  rice  growing  regions. 
A  nimiber  of  factors  may  account  for 
giant  garter  snake  absence  from  rice 
Helds:  (1)  As  discussed  under  Factor  E 
in  the  "Summary  of  Factors  Affecting 
the  Species,"  ftequent,  severe  winter 
flooding  precludes  occupation  over 
thousands  of  acres,  (2)  burning  rice 
fields  and  canals  after  harvest  for 
vegetation  management  leaves  giant 
garter  snakes  exposed  upon  emergence 
in  the  spring,  and  (3)  disced  roadsides 
and  manicured  vegetation  often  are 
prevalent.  Furthermore,  the  amount  of 
acreage  in  rice  production  varies  from 
year  to  year,  and,  hence,  rice  flelds  do 
not  represent  habitats  that  are  available 
on  a  long-term  basis.  Intensive  studies 
conducted  by  Hansen  (1988)  and  Beak 
(1992)  in  the  rice  production  zones  of 
the  Sacramento  Valley  found  giant 


garter  snakes  at  approximately  9  of  84 
study  sites  and  4  of  68  sites, 
respectively.  The  majority  of  these 
records  were  from  water  supply/ 
drainage  canals,  not  rice  fields. 

Comment:  Another  commenter 
conducted  a  literature  survey  and  found 
that  wetlands  providing  suitable  habitat 
for  the  giant  garter  snake  may  have 
increased  over  the  last  decade  as  a  result 
of  effective  State  and  Federal  wetlands 
protection  and  restoration  programs. 
The  commenter  concluded  that  this 
expanded  habitat  base  demonstrated 
that  the  species  does  not  warrant  listing. 

Service  Response:  This  particular 
commenter  compared  wetland  acreages 
in  various  studies  that  focused  on 
different  geographic  study  areas,  and 
erroneously  concluded  that  wetland 
habitats  are  expanding.  For  example,  the 
two  Service  studies  referenced  by  the 
commenter  cannot  be  used  together  to 
draw  conclusions  on  changes  in 
wetland  acreages  because  of 
incompatible  data  for  the  Central  Valley 
and  the  entire  State.  Overall  wetland 
habitat  has  declined  within  the  historic 
range  of  the  giant  garter  snake  (Frayer  et 
al.  1989). 

Comment:  One  commenter  stated  that 
because  the  Service  failed  to  present 
data  relating  habitat  abundance  and 
quality  to  giant  garter  snake  population 
levels,  there  is  no  reason  to  believe  that 
the  species  is  endangered  simply  due  to 
habitat  loss. 

Service  Response:  Although 
quantitative  data  do  not  exist  on  the 
relationships  between  giant  garter  snake 
abundance  and  habitat  quality,  available 
information  provides  sufficient  basis  for 
the  Service  to  conclude  that  giant  garter 
snake  population  levels  in  present-day 
habitats  are  depleted.  Recent  surveys 
throughout  the  range  of  the  species  have 
failed  to  find  previously  unknown 
populations,  and  have  failed  to  Hnd 
snakes  at  previously  occupied  sites. 

Inadequate  Documentation  of  Threats 

Comment:  A  few  commenters  noted 
that  the  lack  of  extirpations  reflected  in 
the  record  suggests  that  the  giant  garter 
is  not  declining  or  facing  severe  threats 
to  its  existence.  Another  commenter 
argued  that  the  giant  garter  snake  serves 
as  a  bio-indicator,  providing  an  early 
warning  of  ecosystem  disturbances. 

Service  Response:  Confirmed  and 
likely  extirpations  within  the  recent 
past  Imown  to  the  Service  include  (1) 
generalized  habitat  degradation  at  the 
Burrell/Lanare  population  in  Fresno 
County  (G.  Hansen,  in  litt.  1992),  (2) 
flood  control  dredging  and  commercial 
development  along  Elk  Grove  and 
Laguna  Creeks  in  Sacramento  Coimty 
(USFWS  file  inforaxation),  (3)  water 
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diversiony desiccation  at  the  Franklin 
Road  and  Hood-Franklin  Road  area  in 
Sacramento  County  (G.  Hansen,  pers. 
comm..  1992).  (4)  habitat  loss  and 
degradation  along  Eight  Mile  Road  in 
San  Joaquin  County  (j.  Brode.  pers. 
comm.,  1992),  (5)  Morrison  Creek/Beach 
Lake  quarry  excavation  along  Interstate 
5  in  Sacramento  County  (G.  Hansen, 
pers.  comm..  1992),  (6)  desiccation  of 
Putah  Creek  in  Yolo  County  (USFWS 
1992),  (7)  high  levels  of  selenium  and 
salinity  (sodium  sulphate) 
contamination  in  portions  of  the  north 
and  south  Grasslands  (various  papers 
cited  below),  and  (8)  disappearance  of 
the  species  in  the  Natomas  East  Main 
Drainage  Canal  during  the  1980's, 
coincident  with  urbanization  of  the 
North  Natomas  area  in  the  American 
Basin.  Other  populations  and  localities 
also  face  imminent  threats  that  render 
them  vulnerable  to  extirpation  in  the 
foreseeable  future. 

Comment:  One  commenter  observed 
that  the  Sacramento  metropolitan  area 
was  the  only  region  experiencing 
significant  amounts  of  urbanization  and 
that  these  impacts  were  satisfactorily 
addressed  under  State  law. 

Service  Response:  Since  at  least  the 
mid-1980's,  human  populations  have 
been  growing  rapidly  throughout  the 
Central  Valley  of  California.  The 
expansion  of  urban  areas  in  the  vicinity 
of  giant  garter  snake  populations  is  more 
fully  discussed  under  Factor  A  in  the 
"Summary  of  Factors  Affecting  the 
Species." 

Comment:  Several  commenters 
indicated  that  the  paucity  of  historic 
records  for  the  giant  garter  snake 
suggests  a  patchy  distribution  under 
pristine  conditions:  hence,  the  Service's 
assumption  that  large  scale  loss  of 
wetlands  since  1850  does  not 
necessarily  equate  to  a  dramatic  loss  of 
giant  garter  snake  populations. 

Service  Response:  The  Act  requires 
the  Service  to  base  its  listing  actions 
upon  present  threats  facing  the  species, 
not  upon  historic  abundance.  The  high 
correlation  of  historic  giant  garter  snake 
records  with  the  distribution  of  the 
historic  floodbasins  in  the  Central 
Valley  suggest  that  the  species  occurred 
primarily  in  the  vast  bulrush  and  cattail 
marshes  that  characterized  these  flood- 
basins  and  tributary  streams  (Hinds 
1952,  Hansen  1980.  Brode  and  Hansen 
1992).  Thus,  abundant  suitable  habitat 
was  available  historically.  Documented 
losses  of  populations  known  from  the 
mid-1970's  are  more  meaningful  to  the 
Service's  decision  than  are  speculations 
about  historical  distribution. 

Comment:  Several  commenters 
contended  that  the  proposed  rule  did 
not  adequately  document  the  Service's 


conclusion  that  predation  (either  in 
general  or  from  introduced  fish), 
contaminants,  flooding,  or  agricultural 
impacts  were  severe  enough  factors  to 
contribute  to  the  endangerment  of  the 
giant  garter  snake. 

Service  Respon'se:  Additional 
references  and  discussion  have  been 
provided  under  the  section  entitled 
"Summary  of  Factors  Affecting  the 
Species"  that  substantiate  the  severity  of 
threat  to  the  giant  garter  snake  by  these 
and  other  factors.  Predators,  such  as 
largemouth  bass,  catfish,  and  bullfrogs, 
contribute  to  the  decUning  status  of  the 
giant  garter  snake.  Agricultural  areas 
(primarily  rice  fields)  do  not  contain 
stable  habitat  for  the  garter  snake. 
Where  escape  cover  is  lacking,  garter 
snake  populations  may  be  reduced  or 
eliminated  through  flooding. 
Contaminants  such  as  selenium  and 
heightened  salinity  contribute  to  the 
declining  status  of  the  giant  garter 
snake. 

Issue  2.  Alternate  Listing  Status  or 
Management  Approach 

Comment:  One  respondent 
commented  that  because  captive 
breeding  programs  have  proven 
successful  for  other  reptiles,  such  a 
program  provides  an  acceptable 
alternative  to  listing  the  giant  garter 
snake. 

Service  Response:  The  ultimate  goal 
of  captive  breeding  programs  is  to  return 
the  species  to  its  wild  habitats.  The 
Service  views  captive  propagation 
programs  as  a  last  recourse  for 
conserving  species.  The  Act  directs  the 
Service  to  focus  on  conserving  the 
ecosystems  upon  which  threatened  and 
endangered  species  depend.  Thus, 
captive  breeding  does  not  represent  a 
suitable  alternative  to  listing  the 
species. 

Comment:  Several  commenters 
concluded  that  the  Service  has  not 
substantiated  that  the  severity  of  threats 
facing  the  giant  garter  snake  are 
sufficient  to  endanger  the  species  with 
extinction.  In  supporting  this  claim,  one 
commenter  pointed  out  the  apparent 
inconsistency  on  the  part  of  the  Service 
for  listing  the  Puerto  Rican  crested  toad 
as  a  threatened  species,  known  from  a 
few  localities,  while  proposing  the  giant 
garter  snake  as  endangered ,  which  is 
known  from  mtmy  more  localities  than 
the  toad. 

Service  Response:  The  Service 
believes  that  threatened  status  is 
warranted  for  the  giant  garter  snake.  The 
natural  ecosystem  historically  occupied 
by  the  giant  garter  snake  has  been  lost 
in  its  entirety,  through  water  diversions 
and  land  reclamation  practices  to  the 
extent  that  natural  flooding  and 


vegetational  patterns  have  been 
eliminated  ftt)m  California's  landscape. 
The  species  no  longer  occurs  throughout 
the  southern  third  of  its  former  range, 
and  appears  vulnerable  to  extinction 
throughout  the  entire  San  )oaquin 
Valley  and  southern  Sacramento  Valley, 
encompassing  about  three-fourths  of  its 
historic  distribution.  However,  three 
populations  do  not  seem  to  be 
imminently  threatened.  Based  on  the 
known  and  likely  extirpation  of  the 
species  throughout  a  significant  portion 
of  its  range,  the  Service  concludes  that 
the  giant  garter  snake  is  likely  to  become 
endangered  throughout  all  or  a 
significant  portion  of  its  range  within 
the  foreseeable  future,  and  therefore  fits 
the  Act's  definition  of  threatened. 

Decisions  to  list  species  as 
endangered  or  threatened  are  based 
upon  many  factors  relating  to  the  degree 
of  threat  facing  a  species.  The  total 
distribution  of  a  species  is  only  one  of 
these  factors.  Each  species  presents  a 
different  combination  of  these  factors 
and  must  be  judged  on  an  individual 
basis. 

Comment:  Several  commenters  noted 
that  the  proposed  giant  garter  snake 
listing  would  exacert>ate  Hooding 
threats  to  the  species  by  delaying 
authorization/construction  of  the  Corps' 
American  River  Watershed  Investigation 
flood  control  project. 

Service  Response:  The  recent  decision 
by  the  U.S.  Congress  not  to  authorize 
this  flood  control  project  was  based  on 
numerous  considerations  above  and 
beyond  those  involving  the  proposed 
listing  of  the  giant  garter  snake. 

Comment:  Several  commenters  stated 
that  improved  management  of  State  and 
Federal  waterfowl  refuges  and 
protective  efforts  through  the  Service's 
Central  Valley  Habitat  Joint  Venture 
were  not  considered  in  the  proposed 
rule  and  would  alleviate  the  need  for 
listing.  Other  State  and  Federal  land 
holdings,  associated  easement  programs, 
private  duck  hunting  clubs  and  refuges, 
military  facilities,  and  pending  or 
proposed  land  acquisitions  provide 
potential  habitat  for  giant  garter  snakes, 
and  if  managed  appropriately  would 
foreclose  the  need  for  listing. 

Seivjce  Response:  Although  historical 
giant  garter  snake  records  are  known 
from  six  State  or  Federal  refuges, 
suitable  habitat  and  associated  garter 
snake  populations  are  sufficiently 
limited  that  even  dramatic  changes  in 
management  practices  would  not 
preclude  the  need  to  list  the  species. 
These  refuges  encompass  a  very  small 
portion  of  4  of  the  13  populations. 

Historic  management  of  many  areas 
was  not  conducive  to  maintenance  of 
healthy  giant  garter  snake  populations 
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because  funding  levels  typically  were 
not  available  or  adequate  to  implement 
appropriate  management  practices,  and 
a  lack  of  available  vaster  precluded  the 
potential  to  create  or  restore  suitable 
habitat.  The  species  apparently  has  been 
extirpated  h-om  some  of  the  State  and 
Federal  refuges  where  they  once  were 
present.  As  discussed  under  Factor  D  in 
the  "Summary  of  Factors  Affecting  the 
Species,"  the  water  regime  of  many 
waterfowl  ponds  is  not  consistent  with 
the  needs  of  the  giant  garter  snake. 
Virtually  no  populations  of  the  giant 
garter  snake  can  be  considered  secure. 

Comment:  Several  respondents 
proposed  that  Federal  listing  is  not 
needed  because  16  existing  provisions 
of  State  law  afford  adequate  protection 
for  the  species.  Two  commenters 
responded  that  State  listing  does  not 
afford  adequate  protection,  as  evidenced 
by  the  destruction  and  continuing  loss 
of  over  90  percent  of  the  wetlands 
throughout  its  range. 

Service  Fesfyonse:  Please  refer  to 
Factor  D  in  the  "Summary  of  Factors 
ARiacting  the  Species"  for  a  detailed 
discussion  of  this  issue.  One  commenter 
listed  numerous  case  histories  that 
purportedly  demonstrated  successful 
resolution  of  impacts  to  the  giant  garter 
snake  under  State  law.  However, 
scrutiny  of  this  list  revealed  that  (1) 
many  of  the  projects  or  proposals  did 
not  affect  the  species  (J.  Brode,  pers. 
comm.,  1992),  (2)  processing  of  permit 
applications  has  not  yet  progressed  to 
the  point  that  final  conclusions  can  be 
made,  and  (3)  many  of  the  projects  or 
proposals  resulted  in  immitigated 
adverse  impacts  to  the  species.  Thus, 
State  laws  do  not  adequately  protect  the 
giant  garter  snake  from  threats  fiacing 
this  species. 

Issue  3.  Inadequate  Public  Participation 

Comment:  Several  commenters 
asserted  that  the  Service  relied  on 
information  not  available  to  the  public 
and  then  attempted  to  prevent  public 
participation  in  the  rulemaking  process 
by  delaying  the  release  of  that 
information  to  preclude  public 
comment  within  the  prescribed 
comment  periods. 

Service  Hesponse:  Service  policy 
requires  that  all  information  reUed  upon 
by  the  Service  in  listing  proposals  be 
made  available  to  the  public  upon 
request.  The  Freedom  of  Information 
Act  (FOLA)  provides  additional 
requirements  for  releasing  requested 
information  to  the  public.  The  Service 
has  provided  all  available  information 
in  response  to  such  requests.  Moreover, 
the  Service  provided  appropriate  public 
comment  periods  (see  discussion  at  the 
beginning  of  this  section)  and  a  public 


hearing  to  ensiue  that  all  affected 
interests  were  provided  sufficient 
opportunity  to  participate  effectively  in 
the  public  cranment  process. 
Consequently,  the  public  was  given 
adequate  opportunities  to  comment  on 
the  proposal  to  list  the  giant  garter 
snake. 

Comment:  One  respondent,  in 
reliance  upon  Conservation  Law 
Foundation  v.  Watt,  560  F.  Supp.  561 
(D.  Mass.  1983),  and  Village  of  False 
Pass  v.  Watt.  565  F.  Supp.  1123  (D. 
Alaska  1983),  claimed  that  the  Service 
(1)  was  acting  improperly  by  not 
awaiting  the  results  of  a  particular  field 
study  on  the  distribution  and 
abundance  of  the  giant  garter  snake  that 
was  being  prepared,  and  (2)  in  light  of 
informational  deficiencies  on  giant 
garter  snake  distribution  and 
abundance,  was  obligated  to  conduct  a 
"first  class  effort  •  *  *  to  conduct 
requisite  tests  and  studies."  In  the 
referenced  cases,  the  courts  held  that 
Federal  agencies  must  use  the  best 
scientific  and  commercial  data 
available,  including  the  final  results  of 
ongoing  studies,  prior  to  making  any 
agency  decision  that  may  affect  listed 
species.  Other  commenters  claimed  that 
the  Service  scheduled  public  comment 
periods  to  preclude  consideration  of 
results  of  the  ongoing  field  study 
referenced  above.  Another  respondent 
asserted  that  in  the  absence  of  an 
affirmative  public  pronouncement,  the 
Service  was  erecting  a  de  facto  barrier 
to  the  initiation  or  completion  of 
additional  distribution  and  abundance 
studies  because  his  clients  had  no 
confidence  that  the  Service  would 
reopen  the  public  comment  period  if 
they  began  or  attempted  to  complete 
such  woric. 

Service  Response:  As  discussed 
above,  the  Service  reopened  the 
comment  period  to  ensure  that  the  best 
available  scientific  and  commercial 
information  was  considered  in  this  final 
rulemaking.  The  Service  also  (1) 
contacted  sponsors  of  the  ongoing  field 
study  referenced  above,  after 
completion  of  their  contractor's  final 
report  in  October  1992,  (2)  solicited  any 
relevant  information,  and  (3)  assured 
the  sponsors  that  the  Service  was 
interested  in  reviewing  the  results  of 
their  study  should  they  elect  to  submit 
additional  information.  The  Service  has 
incorporated  information  provided  in 
that  study  into  this  final  rule.  In 
addition,  the  Service  contacted  the 
sponsors  of  other  ongoing  studies  prior 
to  release  of  final  reports  to  ensure  that 
the  most  recent  information  was 
considered  in  this  listing  action.  The 
Service  disagrees  that  Conservation  Law 
Foundation  v.  Watt  and  Village  of  False 


Pass  V.  Watt  obligate  the  Service  to 
conduct  requisite  tests  and  studies  after 
publication  of  a  proposed  rule.  These 
cases  involved  consultation  under 
section  7  of  the  Act,  which  allows  time 
limitations  to  be  extended  by  the  action 
agency  and  Service  upon  mutual 
agreement,  and  to  gather  requisite 
information  to  complete  the 
consultation.  See  16  U.S.C 
§  1536(b)(1)(B).  In  cases  with  substantial 
scientific  disagreement  regarding  the 
sufficiency  or  accuracy  of  available  data 
relevant  to  listing  determinations  (see 
16  U.S.C  §  1533(b)(6)(B)(i)  and  50  CFR 
424.17(a)(l)(iv)),  the  Service  may  extend 
the  1-year  review  period  between 
proposed  and  final  rulemakings  for  the 
purposes  of  obtaining  and  reviewing 
additional  information  as  may  be 
necessary  for  making  a  final  decision. 
As  noted  elsewhere  in  this  rule,  the 
Service  has  not  received  additional 
information  indicating  that  the  species 
is  more  widespread  or  vmder  lesser 
threat  than  was  previously  beUeved. 
Thus,  no  scientific  disagreement  exists 
to  support  an  extension. 

Issue  4.  Economic  Efilects 

Conmient:  One  commenter  reminded 
the  Service  of  its  obligations  under 
Executive  Order  12630,  which  requires 
Federal  agencies  to  prepare  takings 
implication  statements  on  actions  with 
potential  to  violate  the  Fifth 
Amendment  of  the  Constitution. 

Service  Response:  I^arding 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights,  the  Attorney  General  has  issued 
gmdelines  to  the  Department  of  the 
Interior  (Department)  on 
implementation  of  the  Executive  Order. 
Under  these  guidelines,  a  special  rule 
applies  when  an  agency  within  the 
Etepartment  is  required  by  law  to  act 
without  exercising  its  usual  discretion — 
that  is,  to  act  solely  upon  specified 
criteria  that  leave  the  agency  no 
discretion. 

In  this  context,  an  agency's  action 
might  be  subject  to  legal  challenge  if  it 
did  not  consider  or  act  upon  economic 
data.  Therefore,  in  these  cases,  the 
Attorney  General's  guidelines  state  that 
Takings  Implications  Assessments 
(TIAs)  shall  be  prepared  after,  rather 
than  before,  the  agency  makes  the 
decision  upon  which  its  discretion  is 
restricted.  The  piupose  of  TIAs  in  these 
special  circimistances  is  to  inform 
policymakers  of  areas  where 
unavoidable  taking  exposures  exist 
Such  TIAs  shall  not  be  considered  in 
the  making  of  administrative  decisions 
that  must,  by  law,  be  made  without 
regard  to  their  economic  impact.  In 
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enacting  the  Act.  Congress  required  the 
Department  to  list  species  based  solely 
upon  scientific  and  conunercial  data 
indicating  whether  or  not  they  are  in 
danger  of  extinction.  The  Act  does  not 
allow  the  Service  to  withhold  a  listing 
based  on  concerns  regarding  economic 
impact.  The  provisions  of  the  guidelines 
relating  to  nondiscretionary  actions 
clearly  are  applicable  to  the 
determination  of  threatened  status  for 
the  giant  garter  snake. 

Comment:  Numerous  comments 
asserted  that  listing  the  giant  garter 
snake  would  threaten  the  ability  of  flood 
control  and  other  districts  to  perform 
necessary  maintenance  of  levees, 
thereby  jeopardizing  public  health  and 
safety. 

Service  i?esponse:Although  the 
Service  is  limited  in  its  ability  to  predict 
with  certainty  the  measures  needed  to 
conserve  the  species  in  all  situations 
involving  levee  and  canal  maintenance 
activities,  past  experience  with  other 
listed  species  impacted  by  such 
practices  indicates  that  the  commenters' 
tears  have  seldom,  if  ever,  materialized. 
Flood  control  projects  generally  involve 
Federal  permits  or  sponsors,  and  are 
reviewed  by  the  Service  imder  section  7 
of  the  Act  (see  "Available  Conservation 
Measures"  below).  In  practice,  the 
Service  usually  completes  biological 
opinions  within  90  days  of  receipt  of  a 
request  for  formal  consultation,  bi 
addition,  if  the  Service  determines  that 
an  action  would  jeopardize  the 
continued  existence  of  a  federally  listed 
species,  in  most  cases  it  recommends 
reasonable  and  prudent  alternatives  that 
allow  the  intended  purpose  of  the 
project  to  proceed,  with  modifications. 
The  Service  has  a  well  established 
record  of  working  cooperatively  with 
flood  control  and  related  districts  in 
designing  maintenance  procedures  that 
accommodate  the  habitat  requirements 
of  the  species  yet  do  not  impinge  on  the 
ability  of  other  agencies  to  mlfiU  their 
charges.  The  Service  is  confident  that 
Federal  listing  will  contribute  to  the 
survival  and  scientific  understanding  of 
the  species  and  its  environment  without 
jeopardizing  public  health  and  safety. 

Comment:  Several  commenters 
suggested  that  the  proposed  listing  may 
impact  the  ability  to  accomplish  water 
exchanges  and  transfers  and  restrict 
operations  of  the  State  Water  Project 
Due  to  that,  there  may  be  a  significant 
negative  impact  on  agricultural  lands 
that  rely  on  water  for  irrigation.  In  a 
related  argument,  one  commenter 
alleged  measures  needed  to  conserve  the 
giant  garter  snake  would  confiict 
directly  with  the  instream  water 
requirements  of  the  Sacramento  River 
population  of  the  winter  run  chinook 


salmon  (Oncorhync/ius  tshawytscha). 
listed  as  a  threatened  species  by  the 
Federal  Goveminent  and  as  an 
endangered  si>ecies  by  the  State  of 
CaUfomia.  Due  to  controversies  and 
economic  effects  associated  with  this* 
issue,  the  commenter  contended  that  the 
Service  was  obligated  to  prepare  an 
environmental  impact  statement  for  the 
proposed  listing,  pursuant  to  the 
National  Environmental  Policy  Act 
(NEPA). 

Seivice  Response:  Though  the  Service 
disagrees  that  listing  necessarily  would 
lead  to  the  impacts  and  conflicts  raised 
by  these  commenters,  the  Service  is 
precluded  fit>m  considering  such 
impacts  or  conflicts  while  assessing  any 
of  the  five  factors  listed  at  section 
4(a)(1)(b)  of  the  Act.  The  Service 
believes  that  the  reasons  provided  in  the 
Federal  Register  notice  published  on 
October  25. 1983  (48  PR  49244) 
determining  that  an  environmental 
impact  statement  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act  are 
valid. 

Comment:  Several  commenters 
responded  that  Federal  Usting  would  (1) 
place  pressure  on  the  agricultural 
industry  to  grow  alternative  crops  to 
rice  in  an  effort  to  avoid  Federal 
restrictions  associated  with  the  Act.  (2) 
reduce  land  values,  and  (3)  lead  to 
future  economic  losses,  which 
cumulatively  would  adversely  affect  the 
future  viability  of  the  species. 

Service  Response:  The  Act  directs  the 
Service  to  base  listing  decisions  solely 
on  the  best  scientific  and  commercial 
information  available:  thus,  the  Act 
prohibits  such  economic  considerations. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  giant  garter  snake  [Thamnophis 
gjgas)  should  be  classified  as  a 
threatened  species.  Procedures  foimd  in 
section  4  of  the  Endangered  Species  Act 
(16  U.S.C.  §  1533)  and  regulations  (50 
CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  were  followed.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  giant  garter  snake 
[Thamnophis  gigas  Fitch)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range. 
Regardless  of  the  extent  of  wetlands 
currently  remaining,  field  studies 
(Hansen  1986,  Hansen  1988.  Beak  1992) 


indicate  that  the  species  is  absent  from 
most  areas  with  seemingly  suitable 
habitat  (see  discussions  under  Factors  B. 
C.  and  E). 

A  number  of  land  use  practices  and 
other  human  activities  currently 
threaten  the  survival  of  the  giant  garter 
snake  throughout  its  remaining  range. 
Although  some  giant  garter  snake 
populations  have  persisted  at  low 
population  levels  in  artificial  wetland 
associated  with  agricultural  and  flood 
control  activities,  many  of  these  altered 
wetlands  are  now  threatened  with  urban 
development.  Examples  of  these 
activities  include:  a  new  city  proposed 
in  San  Joaquin  County  would  threaten 
known  or  potential  habitat  for  the 
BadgerA/Villow  Creek  population:  the 
Sacramento  Metropolitan  Area 
Investigation,  a  400-year  flood 
protection  project  proposed  by  the 
Corps  and  local  governments  for  over 
3,240  hectares  (8.000  acres)  of 
agricultural  lands  and  open  space 
(USFWS.  unpuhl.  information)  would 
threaten  an  estimated  45  km  (28  mi)  of 
small  waterway  habitat  potentially 
inhabited  by  portions  of  the  Yolo  Basin/ 
Willow  Slough  population  of  the  giant 
garter  snake;  in  the  Laguna  Creek-Elk 
Grove  region  of  Sacramento  County,  11 
proposed  residential  developments  and 
associated  stream  channelization 
projects  would  threaten  portions  of  the 
SaoBmento  Basin  population. 

In  addition,  several  cities  within  the 
current  range  of  the  giant  garter  snake 
are  expanding.  Rapidly  expanding 
urt>an  areas  within  or  near  the  historic 
range  of  the  gieint  garter  snake  include, 
but  are  not  limited  to,  Chico  (Butte 
Basin  population),  Yuba  City  (Sutter 
Basin  population).  Sacramento 
(American  and  Sacramento  Basin 
populations).  Gait  (Badger/Willow 
Creek  population),  Stockton  (East 
Stockton  population),  and  Custine  and 
Los  Banos  (North  and  South  Grasslands 
population).  Numerous  city  and  county 
governments  recently  have  updated  or 
amended  their  General  Plans  to 
facilitate  urban  growth.  The  North  Delta 
Water  Management  project  proposed  by 
the  California  Department  of  Water 
Resources  would  facilitate  urban 
development  and  adversely  affect  the 
Sacramento  Basin  population:  Corps 
American  River  Watershed  Investigation 
or  local  equivalent  would  facilitate 
urban  growth  that  may  adversely  affect 
the  American  Basin  population; 
Sacramento  River  Flood  Control  Project. 
Phase  n — Marysville/Yuba  Qty  Area, 
and  Yuba  River  Basin  project  would 
facilitate  urban  growth  in  the  vicinity  of 
the  Sutter  Basin  population:  and 
Department  of  Water  Resources'  North 
Delta  Water  Management  Project  would 
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facilitate  urban  growth  in  the  vicinity  of 
the  Sacramento  Basin  population. 

The  largest  extant  population  of  the 
giant  garter  snalie  inhabits  extensive 
agricultural  lands  in  the  Annerican 
Basin,  a  large  flood  basin  at  the 
confluence  of  the  Sacramento  and 
American  Rivers,  in  Sacramento  and 
Sutter  Counties.  Throughout  this  area, 
reconnaissance  level  surveys  (USFWS 
1991)  indicate  that  about  570  hectares 
(1,400  acres)  of  giant  garter  snalce 
habitat  exist  in  tne  form  of  man-made 
irrigation  channels  and  drainage 
ditoies,  as  well  as  an  undetermined 
acreage  of  suitable  habitat  within 
approximately  5,260  hectares  (13,000 
acres)  of  adjoining  rice  fields.  The  giant 
garter  snalie  also  uses  an  undetermined 
amount  of  habitat  at  higher  elevations  to 
escape  from  winter  flooding  during  the 
inactive  winter  phase  of  the  snake's  life 
cycle.  However,  as  discussed  under 
Factor  E.  the  amount  of  land  in  rice 
production  varies  from  year  to  year; 
consequently,  this  area  does  not  contain 
stable  habitat. 

Habitat  supporting  the  giant  garter 
snake  in  the  American  Basin  is 
threatened  by  a  number  of  activities, 
primarily  expanding  urbanization.  The 
Corps  and/or  local  project  sponsors  are 
proposing  flood  protection  for  this 
22,260-hectare  (55,000-acre)  agricultural 
area.  The  Service  (USFWS  1991) 
anticipates  that  the  provision  of  flood 
control  would  result  in  the  conversion 
of  most  or  all  of  this  area  to  urban  land 
uses  within  the  next  50  years.  Other 
projects  in  the  American  Basin  include 
the  North  Natomas  Community 
Drainage  System  and  associated  urban 
development,  proposed  by  the  City  of 
Sacramento,  which  affect  about  42  km 
(26  mi)  of  giant  garter  snake  habitat 
along  existing  canals  and  ditches,  and 
additional  rice  field  habitat  (Brode  and 
Hansen  1992);  the  proposed  Sutter  Bay 
project,  at  the  north  end  of  the 
American  Basin,  could  eliminate  or 
degrade  about  68  km  (42  mi)  of  suitable 
canals  (Brode  and  Hansen  1992)  and 
thousands  of  hectares  of  associated  rice 
Holds  and  giant  garter  snake  habitat;  the 

[iroposed  South  Sutter  Industrial  Center, 
ocated  near  the  Sutter  Bay  project, 
could  eliminate  another  14.5  km  (9.0 
mi)  of  aquatic  habitat  and  associated 
rice  fields;  a  new  city  proposed  in  Sutter 
County  also  would  adversely  affect  the 
American  Basin  population;  and  the 
Sacramento  Metropolitan  Airport  is 
proposing  about  765  hectares  (1,890 
acres)  of  development  on  agricultural 
and  vacant  lands  that  could  result  in 
major  adverse  impacts  to  the  species, 
including  the  loss  of  about  14.5  km  (9.0 
mi)  of  canal  habitat  and  607  hectares 
(1.500  acres)  of  rice  fields,  as  well  as  the 


disruption  of  movement  corridors 
(Brode  and  Hansen  1992).  Roadway 
improvements  or  construction  projects, 
or  the  planned  extension  of  the 
Sacramento  Regional  Transit  system  in 
this  area,  would  likely  result  in  elevated 
mortality  from  increased  traffic  on  local 
roads  and  highways  (Brode  and  Hansen 
1992). 

Certain  agricultural  practices  can 
destroy  habitat  that  supports  the  giant 
garter  snake.  For  example,  intensive 
vegetation  control  activities  along  canal 
banks  can  fragment  and  isolate  available 
habitat  (See  Factor  E  below).  In 
addition.  Hansen  (1982, 1986),  G. 
Hansen  (pers.  comm.  1992),  and  ).  Brode 
(pers.  comm.  1992)  have  observed 
livestock  grazing  threats  to  four 
populations  of  the  species.  Studies  on 
other  garter  snake  species  have 
established  a  negative  cause  and  effect 
relationship  between  livestock  grazing 
and  snake  population  demographics 
(Szaro  et  al.  1989).  The  giant  garter 
snake  requires  dense  vegetative  cover  in 
proximity  to  waterside  foraging  and 
basking  habitats  in  which  to  seek  refuge 
from  predators  and  other  forms  of 
disturbance.  Livestock  grazing  along  the 
edges  of  water  sources  degrades  habitat 
quality  by  reducing  vegetative  cover. 
Overall,  grazing  has  contributed  to  the 
elimination  and  reduction  of  the  quality 
of  available  habitat  at  four  known 
locations. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Although  giant  garter  snakes 
do  not  seem  to  be  of  great  interest  to 
reptile  collectors,  the  species  has  been 
found  for  sale  in  pet  shops  (J.  Brode, 
p)ers.  comm..  1991).  However,  collection 
for  commercial  purposes  does  not 
appear  to  threaten  the  giant  garter  snake. 

Collection  and  harassment  associated 
with  recreational  activities  apparently 
cause  a  substantial  impact  in  certain 
areas.  Recreationists  can  disturb  basking 
snakes  and,  thus,  interfere  with 
thermoregulatory  behavior.  Angling 
pressure  at  the  Mendota  population 
during  the  1970's  and  1980's  resulted  in 
numerous  observed  instances  of  road 
kills  and  other  possible  killing  and 
injuring  of  giant  garter  snakes  (J.  Brode, 
fiers.  comm.,  1992;  G.  Hansen,  pers. 
comm..  1992;  R.  Hansen,  biological 
consultant,  pers.  comm.,  1992).  In  the 
American  Basin,  collection  of  crayfish 
for  human  consumption  also  results  in 
harassment  of  giant  garter  snakes  (G. 
Hansen,  pers.  comm.,  1992). 
Disturbance  and  harassment  associated 
with  fishing  pressure  also  is  implicated 
in  the  demise  of  the  giant  garter  snake 
I>opulation  at  Burreli  (G.  Hansen,  pers. 
comm.,  1992). 


C  Disease  or  predation.  Little 
information  on  diseases  that  affect  the 
giant  garter  snake  is  available.  CDFG 
ceased  mark  and  recapture  studies  on 
the  giant  garter  snake  in  the  American 
Basin  after  observing  that  marked 
snakes  were  slow  to  heal  and  often 
became  infected  (J.  Brode,  pen.  comm., 
1992;  G.  Hansen,  pers,  comm..  1992). 

Unidentified  parasitic  worms  have 
been  found  in  giant  garter  snakes  from 
the  American  Basin  population 
(Hansen,  in  lift..  1992).  Infected  snakes 
exhibited  reduced  appetites  and  growth 
rates  comp>ared  to  uninfected  snakes, 
and  all  infected  snakes  eventually  died 
after  lingering  malaise,  although  some 
reached  12  to  14  months  of  age.  Upon 
death,  uniformly  sized  5-  to  8-cm  (2-  to 
3-inch)  worms,  the  thickness  of  a 
replacement  pencil  lead  and  colored 
with  alternating  narrow  rings  of  red  and 
beige,  emerged  from  noticeable  lumps  at 
any  location  along  the  ventral  or  dorsal 
skin  surfaces.  The  degree  of  threat  p>osed 
by  these  worms  to  the  American  Basin 
population  or  the  species  throughout  its 
range  is  not  known. 

Predation  levels  on  the  giant  garter 
snakes  have  increased  due  to  a  number 
of  factors.  A  number  of  native  mammals 
and  birds  are  known  or  likely  predators 
of  giant  garter  snakes,  including 
raccoons,  skunks,  opossums,  foxes, 
hawks,  egrets,  and  herons.  The 
abundance  and  diversity  of  predators 
and  a  paucity  of  escape  cover  in 
remaining  giant  garter  snake  habitat 
suggest  that  predation  pressure  on  this 
species  probably  is  severe  (Hansen 
1980).  The  high  fecundity  (Hansen  and 
Hansen  1990)  and  extremely  wary 
behavior  (Hansen  1980  and  references 
cited  therein)  of  the  species  provide 
additional  evidence  that  the  species  has 
developed  physiological  and  behavioral 
adaptations  to  help  withstand  predatory 
pressure.  Hansen  (1986)  observed  that 
nearly  all  giant  garter  snakes  captured 
and  examined  possessed  scars  or  recent 
injuries  presumably  acquired  during 
attacks  by  predators. 

Domestic  cats  prey  upon  the  giant 
garter  snake.  G.  Hansen  (pers.  comm.. 
1992),  has  observed  numerous  snake 
kills  by  domestic  cats  in  one  of  his 
longtime  study  areas  about  3.2  km  (2 
miles)  from  the  closest  urban 
development  in  the  Qty  of  Davis,  Yolo 
County. 

Few,  if  any,  native  fish  species  posed 
a  predatory  threat  to  the  giant  garter 
snake.  However,  introduced  largemouth 
bass  and  catfish  are  voracious, 
opportunistic  predators  of  many  species 
of  invertebrates,  fish,  reptiles, 
amphibians,  birds,  and  small  mammals, 
and  have  become  established  in 
virtually  all  permanent  and  semi- 
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pennaneol  waters  throughout  the 
Central  Valley  (Dennis  Lee.  CDFG.  pers. 
comm..  1092).  These  introduced 

E>redatory  fishes  have  been  responsible 
or  eliminating  many  species  of  native 
fishes  and  aquatic  vertebrates  in  the 
western  United  States  (Minkley  1973. 
Moyle  1976). 

Eiass  In  the  0.4-  to  1.4-kilogram  (1-  to 
3-Ib)  size  class  can  take  30-  to  38-an 
(12-  to  15-in)  snakes  and  would  prey 
upon  giant  garter  snakes  (Dennis  Lee, 
pers,  comm.,  1992).  The  instinctive 
response  of  giant  garter  snakes  to  dive 
under  water  upon  disturbance  (Fitch 
1941)  would  be  maladaptive  where  non- 
native  predatory  fish  have  become 
establisbed.  Parmley  and  Mulford 
(1985)  reported  an  instance  of  a 
largemouth  bass  eating  a  water  snake. 
Introduced  piedatory  fish  may  explain 
the  absence  of  garter  snakes  Erore  large 
bodies  of  water  (Brode  1988).  Brode 

(1988)  believed  that  the  giant  garter 
snake  was  absent  from  large  bodies  of 
water  due  to  the  presence  of  introduced 
predatory  fishes. 

Introduction  of  the  bullfrog  {Rana 
catesbeianna)  to  virtually  all  areas 
inhabited  by  the  giant  garter  snake 
further  increases  the  threet  of  predation 
facing  the  species.  The  spread  of 
bullfrogs  has  contributed  to  the  demise 
of  numerous  species  of  native 
amphibians  and  reptiles  (S.  Sweet. 
Univ.  CallL  at  Santa  Barbara,  in  litt. 
1992:  Schwalbe  and  Rosen  1989. 
Holland  1992).  Bury  and  Whelan  (1984) 
cited  14  cases  of  bullht)gs  eating  snakes. 
These  studies  documented  (1)  bull&og 
ingestion  of  garter  snakes  up  to  80  cm 
(31.5  in)  in  length.  (2)  depletion  of 
garter  snake  age  class  structure  less  than 
80  cm  length  (snout-vent),  and  (3) 
disappearance  and  resurgence  of  garter 
snake  populations  coincident  with  the 
introduction  and  decline  of  bullfrog 
populations.  Schwalbe  and  Rosen 

(1989)  concluded  that  bullfrogs  have  a 
high  potential  for  eliminating  garter 
snake  populations.-Treanor  (1983) 
found  that  unidentified  garter  snakes 
[Thamnophis  spp.)  comprised  6.0  and 
6.4  percent  volume  of  bullfrog  stomach 
contents  In  the  months  of  )uly  and 
August  at  Cray  Lodge  Waterfowl 
Management  Area,  a  known  ^ant  garter 
snake  location. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  National 
Environmental  Policy  Act  and  section 
404  of  the  Gean  Water  Act  represent  the 
primary  Federal  laws  that  could  afford 
some  protection  for  the  giant  garter 
snake.  These  laws,  however,  do  not 
protect  candidate  species  per  se.  Under 
section  404  of  the  Qeen  Water  Act.  the 
Corps  regulates  the  discharge  of  fill 
material  into  waters  of  the  United 


States,  which  iiKiude  navig^le  and 
isolated  waters,  headwaters,  and 
adjacent  wetlands. 

Pursuant  to  33  CFR  part  323.4.  the 
Corps  also  has  promulgated  regulations 
that  exempt  various  fanning,  forestry, 
and  maintenance  activities  from  the 
regulatory  requirements  of  section  404. 
Many  of  the  irrigation  and  drain  water 
canals  and  other  agricultural  wetlands, 
such  as  rice  fields  that  provide  giant 
garter  snake  habitat,  are  not  subject  to 
section  404  regulation.  For  example,  in 
the  recent  jurisdictional  determination 
for  the  American  River  Watershed 
Investigation,  the  Corps  found  that  of 
the  373  km  (232  mi),  totalling  515 
hectares  (1.272  acres)  of  canal  and 
waterway  habitat  in  the  American 
Basin.  153  hectares  (379  acres) 
constituted  jurisdictional  wetlands. 

The  section  404  regulations  require 
that  applicants  obtain  an  individual 
permit  to  place  fill  for  projects  affecting 
greater  than  10  acres  of  waters. 
Nationwide  Permit  Number  26  (NWP 
26)  (33  CFR  part  330)  was  established  by 
the  Corps  to  facilitate  issuance  of 
permits  for  discharges  of  fill  material 
into  isolated  waters  that  cause  the  loss 
of  less  than  10  acres  of  waters,  and  that 
cause  only  minimal  individual  and 
cumulative  environmental  impacts. 
Projects  that  qualify  for  authorization 
under  I^WP  26  and  that  affect  less  than 
1  acre  of  isolated  waters  or  headwaters 
may  proceed  without  notifying  the 
Corps.  Corps  District  and  Division 
Engineers  may  require  that  an 
individual  section  404  permit  be 
obtained  if  projects  otherwise  qualiMng 
under  NWP  26  would  have  greater  than 
minimal  individual  or  cumulative 
environmental  impacts.  However,  the 
Corps  has  been  reluctant  to  withhold 
authorization  under  NWP  26  unless  the 
existence  of  a  hsted  species  would  be 
jeopardized,  regardless  of  the 
significance  of  the  affected  tvetland 
resources.  The  Corps  cannot  issue  a 
nationwide  or  individual  permit  where 
a  federally  listed  species  would  be 
affected  without  first  consulting  with 
the  Service  under  section  7  of  the 
Endangered  Species  Act. 

The  giant  garter  snake  was  listed  as  a 
threatened  species  by  the  State  of 
California  in  1971.  The  Cahfomia 
Environmental  Quality  Act  and 
California  Endangered  Species  Act  are 
the  primary  environmental  legislation  at 
the  State  level  that  potentially  benefit 
the  giant  garter  snake.  Certain  city  and 
county  governments  have  adopted 
protective  measures  and  ordinances  that 
under  certain  circumstances  could 
afford  additional  levels  of  protection  for 
the  giant  garter  snake.  However, 
numerous  cities  and  counties  have  not 


adopted  protective  mechanisms,  and 
many  of  the  threats  to  the  species  are 
not  amenable  to  remediation  at  the  State 
or  local  level  because  they  are  related  to 
natural  processes  or  catastrophes, 
contaminants,  introduction  of  and 
predation  from  alien  species,  and 
ongoing  ecoTHHnic  uses  of  private  lands. 
These  threats  fall  beyond  the 
application  of  State  planning  laws  that 
address  proposed  changes  in  land  uses. 

Although  State  laws  and  local 
ordinances  can  provide  a  measure  of 
protection  to  the  species  and  have 
resulted  in  the  formulation  of  mitigation 
measures  to  reduce  or  offset  impacts  for 

ftrojects  proposed  in  certain  areas,  these 
aws  have  not  adequately  protected  the 
species.  Numerous  activities  do  not  fall 
under  the  purview  of  State  and  local 
governments,  such  as  certain  projects 
proposed  by  the  Federal  government 
and  projects  falling  under  State 
statutory  exemptions.  For  example, 
pursuant  to  section  2081  of  the  State 
Hsh  and  Game  Code.  CDFG  has  not 
required  permits  for  numerous  activities 
that  result  in  take  of  giant  garter  snakes 
(see  the  examples  below).  Where 
overriding  social  and  economic 
considerations  can  be  demonstrated, 
these  laws  allow  project  proposals  to  go 
forward,  even  in  cases  where  the 
continued  existence  of  the  species  may 
be  jeopardized,  or  where  adverse 
impacts  are  not  mitigated  to  a  point  of 
insignificance. 

Project -specific  examples  of  the 
limitations  associated  with  State  law 
include:  (1)  Stra%vberry  Creek 
Realignment — existing  wetland  habitat 
was  destroyed  prior  to  creation  of  new 
replacement  habitat,  contrary  to  agreed 
upon  mitigation  measures;  (2)  Caltra'ns 
State  Route  99/70  widening  project — 
mitigation  measures  agreed  upon  under 
the  State  Endangered  Species  Act  still 
have  not  successfully  replaced  habitat 
losses  along  32  miles  of  canal  habitat  3 
years  after  construction  and  completion 
of  the  project;  (3)  over  0.5  miles  of 
known  giant  garter  snake  habitat  at 
Fishermen's  Lake  was  graded  and 
eliminated  by  Reclamation  District  1000 
through  channel  maintenance  practices 
and  in  response  to  a  cleanup  order  from 
the  Sacramento  County  Health 
Department  (based  on  information 
provided  by  Reclamation  District  1(X)0, 
continued  annual  grading  to  maintain 
water  conveyance  and  abate  the 
apparent  health  menace  is  anticifMted  to 
prevent  reestablishment  of  giant  garter 
snake  habitat  in  the  future);  (4) 
according  to  CDFG  information,  the  City 
of  Sacramento  permitted  development 
to  proceed  under  the  North  Natomas 
Community  Plan,  even  though  habitat 
replacement  to  mitigate  giant  garter 
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snake  habitat  losses  was  deferred  to 
approval  and  construction  of  another 
project — North  Natomas  Community 
Drainage  System — which  has  not  yet 
occurred  (over  5  years  after  the  fact)  and 
reportedly  did  not  require  the  mitigation 
measures  deferred  from  the  previous 
project;  (5)  numerous  Negative 
Declarations  were  filed  by  the  Qty  of 
Sacramento  for  projects  affecting  giant 
garter  snake  habitat  within  the  North 
Natomas  Community  Plan,  which  relied 
on  later  implementation  of  mitigation 
measures  that  have  not  yet  been 
enacted;  (6)  the  Negative  Declaration  for 
the  now  constructed  Coral  Business 
Center  did  not  require  measures  to  offset 
the  permanent  loss  of  about  5  acres  of 
giant  garter  snaJce  habitat:  (7)  total 
elimination  in  1992  of  documented 
giant  garter  snake  habitat  from  channel 
maintenance  practices  along  over  2 
miles  of  canal  habitat  bordering  Block 
Road  in  Butte  County;  (8)  dredging  and 
Tilling  of  Elk  Grove  Creek  and  Lagima 
Creek  resulted  in  substantial  habitat 
losses  for  a  known  giant  garter  snake 
population  for  which  no  mitigation 
measures  were  required  by  any  level  of 
government;  (9)  from  1978  to  1979. 
approximately  280  acres  of  known  giant 
garter  snake  habitat  were  eliminated 
without  replacement  by  Caltrans  during 
construction  of  Interstate  5  at  the  State 
Route  12  intersection;  (10)  approved 
mitigation  measures  for  the  South  Sutter 
County  General  Plan  do  not  offset 
adverse  impacts  to  the  giant  garter  snake 
(mitigation  was  deferred  to  completion 
of  a  regional  habitat  conservation  plan 
sponsored  by  the  Sacramento  Area 
Flood  Control  Agency,  planning  for 
which  has  been  at  least  temporarily 
abandoned);  (11)  the  adopted  Sutter  Bay 
Village  Specific  Plan,  the  Negative 
Declaration  for  Sutter  Bay  Boulevard 
Interchange  on  Route  99,  and  the 
Negative  IDeclaration  for  the  Sutter  Bay 
Country  Club,  deferred  mitigation  to  the 
now  abandoned  regional  planning  effort 
referenced  above;  (12)  Laguna  Cr^k 
flood  control  project — known  or  likely 
giant  garter  snake  habitat  was 
eliminated  prior  to  replacement  of 
suitable  habitat  (recreated  habitat  has 
not  yet  been  shown  to  be  suitable  for  or 
occupied  by  the  species);  (13)  in  the 
1970's.  approximately  24  hectares  (60 
acres)  of  known  giant  garter  snake 
habitat  was  eliminated  by  excavation 
and  freeway  construction  for  Interstate  5 
at  Beach  Lake  in  Sacramento  Coimty; 
(14)  within  the  last  few  years,  0.8  km 
(0.5  mi)  of  documented  giant  garter 
snake  habitat  was  scraped  along  the  East 
Drainage  Canal  near  the  intersection  of 
Interstates  5  and  80;  (15)  in  1990.  about 
4  km  (2.5  mi)  of  dociunented  giant 


garter  snake  habitat  was  eliminated  by 
construction  of  a  new  channel  bordering 
the  south  side  of  the  Cross  Canal  at  the 
Highway  70/99  crossing  in  Sutter 
County;  and  (16)  construction  of  Del 
Paso  Boulevard  interchange  with 
Interstate  5  in  the  American  Basin 
eliminated  giant  garter  snake  habitat 
without  successful  replacement. 

Portions  of  four  giant  garter  snake 
populations  currently  occur  or  formerly 
occurred  on  six  State  and  Federal 
refuges  managed  for  wildlife  purposes; 
Gray  Lodge  Waterfowl  Management 
Area,  Kesterson  National  Wildlife 
Refuge  (NWR),  Delevan  NWR,  San  Luis 
NWR,  Los  Banos  Wildlife  Area,  and 
Mendota  Waterfowl  Management  Area. 
For  a  variety  of  reasons,  little  if  any 
giant  parter  snake  habitat  on  these 
refuges  can  be  considered  secure.  The 
presence  of  giant  garter  snakes  on  these 
refuges  typically  is  known  from  one  or 
two  older  records,  and  the  current  status 
of  the  giant  garter  snake  is  uncertain. 
Recent  surveys  (Beak  1992)  of  four  of 
these  refuges  in  addition  to  Sacramento 
NWR  failed  to  detect  the  species.  Only 
Gray  Lodge  Waterfowl  Management 
Area  has  a  record  within  the  last  15  to 
20  years  (T.  King  and  J.  Brode,  pers. 
comm.,  1992). 

Giant  garter  snakes  require  water 
during  the  active  phase  of  their  Ufe 
cycle  in  the  summer,  not  during  the 
winter  while  they  remain  inactive 
underground.  Many  waterfowl  areas  are 
managed  to  provide  water  during  the 
winter  and  spring  months,  and  are 
drained  during  the  summer  months. 
Permanent  water  on  these  refuges  that 
provides  suitable  giant  garter  snake 
habitat  generally  supports  populations 
of  largemouth  bass  or  other  non-native 
predatory  fish,  as  well.  However,  it  is 
likely  that  some  refuges  could  be 
managed  to  support  waterfowl  and 
garter  snakes. 

Potential  benefits  to  the  garter  snake 
exist  through  the  establishment  of 
additional  waterfowl  refuges  through 
the  Central  Valley  Joint  Venture, 
provided  that  management  efforts 
consider  the  needs  of  giant  garter 
snakes. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  In  rice 
production  areas  of  the  American  Basin, 
the  largest  remaining  population  of 
giant  garter  snakes  inhabits  water 
management  facilities  adjoining  rice 
fields  (in  rare  instances  the  snake  occurs 
along  other  agricultural  waterways).  The 
seasonal  flooding  and  draining  of  rice 
ponds  may  provide  an  adequate  forage 
base  and  may  prevent  establishment  of 
populations  of  large  predatory  fish 
(Brode  and  Hansen  1992). 


However,  Pacific  Environmental 
Consultants  (1992)  cites  sources  that 
document  250,000-acre  swings  in  rice 
production  over  a  3-year  time  span, 
which  suggests  that  these  situations  do 
not  represent  stable  conditions  for 
associated  giant  garter  snake 
populations.  Rice  production  varies 
depending  upon  market  conditions  (e.g.. 
Department  of  Agriculture  price  support 
programs),  and  water  availability  for 
agriculture  (e.g..  State  Water  Resources 
Control  Board  Draft  Interim  Water 
Rights  Decision  (D-1630)  protects 
estuarine  fisheries  values  by  reducing 
winter  and  spring  exports  from  the 
E)elta,  which  could  result  in  reduced 
acreage  of  rice  production). 

Furthermore,  intensive  control  of 
vegetation  along  water  delivery  and 
drainage  facilities  eliminates  remaining 
habitat  and  prevents  reestablishment  of 
former  habitat  (Hansen  1988;  Brode  and 
Hansen  1992;  G.  Hansen,  pers.  comm., 
1992;  J.  Brode.  pers.  comm..  1992).  For 
example,  more  intensive  maintenance 
practices  have  eliminated  habitat  along 
water  canals  in  the  American  Basin 
along  State  Route  70/99  (CDFG. 
unpublished  information;  J.  Brode,  pers. 
comm.,  1992).  Such  activities  can  kill  or 
injure  snakes,  remove  critical  escape 
cover,  eliminate  prey  populations,  and 
destroy  small  mammal  burrows  and 
other  soil  fissures  needed  as  winter 
retreat  habitat.  Beak  (1992)  documented 
two  giant  garter  snakes  killed  apparently 
by  levee  maintenance  or  fanning 
equipment.  G.  Hansen  (pers.  comm., 
1992)  has  observed  the  complete 
elimination  of  suitable  habitat  from 
maintenance  practices  along  both  sides 
of  canals  where  giant  garter  snakes  were 
found  the  previous  season. 

The  giant  garter  snake  is  vulnerable  to 
changes  in  water  management,  because 
it  depends  on  the  availabiUty  of 
wetlands.  In  response  to  Statewide 
water  shortages  associated  with  drought, 
water  management  agencies,  including 
the  California  Department  of  Water 
Resources  and  U.S.  Bureau  of 
Reclamation,  announce  reductions  in 
delivery  of  water  to  certain  agricultural 
regions  (Grubb  1991).  In  addition,  the 
Department  of  Water  Resources  has 
begun  acting  as  a  broker  to  facilitate 
transfer  of  water  frtjm  users  with 
discretionary  supplies  to  those  with 
critical  needs  (Schnitt  1991).  Water 
districts  from  around  the  State  are 
offering  to  purchase  water  bam  water 
districts  in  rice  production  regions  of 
the  Sacramento  Valley  (Schnitt  1991). 

Contaminants,  such  as  fertilizers  and 
pesticides,  could  adversely  affect  giant 
garter  snake  populations  by  degrading 
water  quality  and  reducing  prey 
populations.  Selenium  contamination  of 
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agricultural  drainwater  appears  to  pose 
a  severe  threat  to  any  giant  garter  snake 
population  that  still  may  inhabit  the 
Grasslands  region  of  western  Merced 
County  in  the  San  }oaquin  Valley.  High 
levels  of  selenium  contamination  have 
been  doounented  in  biota  bom  at  least 
six  major  canals  and  water  courses  in 
the  Grasslands  (Saiki  et  al.  1991. 1992) 
that  have  historic  giant  garter  snake 
records.  The  bioaccumulative  food 
chain  threat  of  selenium  contamination 
on  fish,  frogs,  and  fish-eating  birds  in 
this  region  has  been  well  documented 
(Ohlendorf  et  a/.  1986. 1988;  Saiki  and 
Lowe  1987;  Saiki  and  May  1988; 
Hothem  and  Ohlendorf  1989;  Saiki  et  al. 
1991, 1992. 1993).  Contaminant  studies 
on  aquatic  organisms  and  their  habitats 
in  the  GrasslajkAs  and  neighboring  areas 
documented  elevated  levels  of 
waterbome  selenium  in  many 
representative  water  bodies  in  this 
region  that  exceeded  known  toxicity 
thresholds  for  giant  garter  snake  prey 
species  (San  Joaquin  Valley  Drainage 
Program  1990.  Central  Valley  Regional 
Water  Quality  Control  Board  1992. 
Hennanutz  1992.  Hermanutz  et  al.  1992. 
Hennanutz  in  litt.  1992,  Nakamoto  and 
Hassler  1992).  Elevated  salinities  of 
waters  in  the  Grasslands  due  to  a 
sodium  sulfate  based  salt  also  have  been 
documented  at  deleterious  levels  in 
resident  fishes  and  amphibians 
(Ohlendorf  et  al.  1986. 1988;  Saiki  et  al. 
1992).  the  major  food  source  of  giant 
garter  snakes. 

Most  or  all  giant  garter  snake 
populations  also  are  vulnerable  to 
adverse  effects  from  flooding.  A  100- 
year  flood  event  represents  a  threat  that 
could  extirpate  all  remaining 
populations.  Many  areas,  such  as  in  the 
rice  production  districts  of  the 
Sacramento  Valley,  flood  more 
firei^uently.  even  diuing  winters  with 
normal  levels  of  rainfall.  In  Glenn  and 
Colusa  Counties.  Willow  Creek,  Walker 
Creek.  French  Creek.  Wilson  Creek. 
Logan  Creek.  Hunter  Creek,  LurUne 
Creek,  and  the  2047  Drain  all  flood  to 
depths  exceeding  the  levee  tops  (L. 
Rauen.  pers.  comm..  1993).  In  eastern 
Sutter  County,  many  creeks  convey 
water  to  depths  1  to  2  feet  above  levee 
tops  (Larry  Rauen.  pers.  comm.,  1993.). 
These  flooding  events  may  account,  at 
least  in  part,  for  the  apparent  absence  of 
the  giant  garter  snake  in  many  rice 
production  districts. 

Giant  garter  snakes  seek  refuge  in 
habitat  at  higher  elevations  where  they 
retreat  during  the  winter  dormancy 
period.  Commercial  development, 
agriadtural  conversion,  and  levee/ 
channel  construction  and  maintenance 
along  the  edges  of  wetlands  have 
elimkiated  much  of  the  retreat  habitat. 


forcing  giant  garter  snakes  to  overwinter 
in  flood-prone  (streamside)  levee  slopes. 

Habitat  loss  throughout  the  range  of 
the  giant  garter  snake  has  resulted  in 
fragmented  and  isolated  habitat 
remnants.  Such  small  populations 
confined  to  limited  habitat  areas  are 
likely  vulnerable  to  extirpation  from 
stochastic  (random)  environmental, 
genetic,  and  demographic  events 
(Schonewald-Cox  et  al.  1983).  When  an 
existing  population  becomes  extinct, 
there  is  virtually  no  chance  of 
recolonization  from  any  remaining 
populations.  In  addition,  the  breeding  of 
closely  related  individuals  can  cause 
genetic  problems  in  small  populations, 
particularly  the  expression  of 
deleterious  genes  (known  as  inbreeding 
depression). 

In  overview,  3  of  the  13  populations 
discussed  in  the  Background  section  are 
not  imminently  threatened  with 
extirpation.  The  three  populations  are 
located  in  the  Butte,  Sutter,  and  Colusa 
Basins.  Although  long-term  potential 
threats  to  these  populations  have  been 
identified  (e.g.,  changing  land  use 
practices,  and/or  uncertain  water 
supplies),  giant  garter  snakes  in  these 
areas  are  at  risk  of  becoming 
endangered,  but  not  extirpated,  in  the 
foreseeable  future. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  the 
giant  garter  snake  in  determining  to 
make  this  final  determination.  Based  on 
this  evaluation,  the  Service  concludes 
that  the  giant  garter  snake  is  threatened 
with  extinction  throughout  the  San 
Joaquin  Valley,  portions  of  the  eastern 
fringes  of  the  Delta,  and  the  southern 
Sacramento  Valley,  an  area 
encompassing  about  75  percent  of  the 
species'  geographic  range.  The  Service 
finds  that  the  species  warrants  listing  as 
threatened  based  on  known  or  potential 
threats  throughout  a  significant  portion 
of  its  range.  Qitical  habitat  is  not  being 
designated  for  this  species  for  reasons 
discussed  below  in  die  "Critical 
Habitat"  section  of  this  rule. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat 
concurrently  with  determining  a  species 
to  be  endangered  or  threatened.  The 
Service  finds  that  designation  of  critical 
habitat  presently  is  not  prudent  and 
would  not  benefit  the  giant  garter  snake. 
The  giant  garter  snake  occiirs  or 
formerly  occiured  on  about  six  wildlife 
refuges  managed  by  the  Service  or 
CaUfomia  Department  of  Fish  and 


Game.  These  agencies  are  aware  of  the 

[)resence  of  the  species  and.  upon 
isting,  the  Service  will  expand 
coordination  efforts  to  protect  the  giant 
garter  snake  in  these  areas.  However, 
most  populations  on  private  lands 
typically  contain  low  numbers  of 
individuals  and  occur  in  small  patches 
of  variable  quality  habitat.  This 
situation  renders  the  species  vulnerable 
to  acts  of  vandalism  or  collection,  which 
could  deplete  population  levels  and 
cause  irreparable  harm.  Many  locality 
records  occur  in  water  delivery/drainage 
canals  in  which  water  levels  readily  can 
be  managed  to  eliminate  giant  garter 
snake  habitat.  In  response  to  publication 
of  the  proposed  rule,  several 
commenters  informed  the  Service  that 
landowners  were  likely  to  take  rice 
lands  out  of  production  in  an  effort  to 
rid  their  land  of  giant  garter  snakes  and 
thereby  avoid  reduced  land  values  and 
increased  future  economic  losses. 
Accordingly,  publication  of  maps  and 

Erecise  desertions  delineating  critical 
abitat  areas  would  increase  the 
likelihood  of  land  use  changes, 
increased  collection,  or  habitat 
vandalism  in  violation  of  section  9  of 
the  Act. 

As  discussed  above  under  Factor  D, 
many  of  the  artificially  created  habitats 
inhabited  by  giant  garter  snakes,  such  as 
irrigation  and  drainage  canals,  do  not 
fall  under  Federal  jurisdiction.  Absent 
jurisdiction  by  Federal  agencies, 
designation  of  critical  habitat  on  private 
land  does  not  afford  additional 
protection  to  listed  species  beyond  that 
provided  under  section  9  of  the  Act. 
Where  Federal  jurisdiction  does  extend 
to  populations  on  private  lands,  habitat 
protection  will  be  addressed  through  the 
recovery  process  and  formal 
consultation  requirements  under 
sections  4  and  7  of  the  Act.  respectively. 
Therefore,  the  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  at  this  time  because  such 
designation  would  increase  the 
likelihood  of  habitat  vandalism  and  take 
and  because  it  is  unlikely  to  benefit  (aid 
the  conservation  of)  the  giant  garter 
snake. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  undw  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  Individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  State  and 
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requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(aJof  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  cod  i  Tied  at  50  CFR  part 
402.  Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  insure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consuhation  with  the 
Service. 

Giant  garter  snake  populations 
inhabiting  some  wetlands  on  private 
and  public  lands  would  fall  under  the 
regulatory  jurisdiction  of  the  Corps, 
pursuant  to  section  404  of  the  Clean 
Water  Act  and  section  10  of  the  Rivers 
and  Harbors  Act.  As  described  under 
Factor  A  above,  numerous  commercial 
developments  currently  are  proposed  in 
known  and  likely  giant  garter  snake 
halMtat.  Piu^uant  to  33  CFR  part 
330.5(b)(3),  project  proposals  in  giant 
garter  snake  habitat  otherwise  allowed 
under  nationwide  permit  authority 
would  be  subject  to  scrutiny  under 
section  7  of  the  Endangered  Species  Act 
and  imposition  of  special  permit 
conditions  needed  to  avoid  and/or  offiset 
impacts  incurred  by  the  projects. 
Pursuant  to  33  CFR  part  325,  individual 
permits,  letters  of  permission,  and 
regional  permits  issued  by  the  Corps 
also  would  be  subject  to  consultation 
requirements  under  section  7  of  Act.  In 
addition,  water  development  projects 
proposed  by  Federal  agencies,  such  as 
the  Department  of  the  Army  and  U.S. 
Bureau  of  Reclamation,  would  fall 


under  the  purview  of  section  7  of  the 
Act.  The  American  River  Watershed 
Investigation.  Sacramento  Metropolitan 
Area  Investigation,  and  the  Mer(»d 
County  Streams  project,  among  other 
Federal  project  proposals,  will  be 
reviewed  pursuant  to  section  7  of  the 
Act.  Habitat  manipulation  and 
recreational  activities  on  State  or 
federally  owned  waterfowl  management 
areas  may  be  affected  by  the  regulatory 
requirements  of  sections  7,  9.  and  10  of 
the  Endangered  Species  Act. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.31  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  threatened 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (including  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  capture, 
collect,  or  attempt  any  such  conduct), 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  oe  issued  to  carry  out 
otherwise  prohibited  activities 
involving  threatened  wildlife  species 
under  certain  circumstances. 
Regulations  governing  permits  are  at  50 
CFR  17.32.  Such  permits  are  available 
for  scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities.  In 
some  instances,  permits  may  be  issued 
for  a  specified  time  to  relieve  undue 
economic  hardship  that  would  be 
suffered  if  such  relief  were  not 
available.  Requests  for  information  on 
permits  may  be  addressed  to  the  Office 
of  Management  Authority,  U.S.  Fish  and 
Wildlife  Service.  4401  North  Fairfax 
Drive,  Room  432,  Arlington,  Virginia 
22203-3507  (703/358-  2093). 


Natioiial  Enviroiunental  Policy  Act 

The  Pish  and  WildUfe  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  EnvironmenUl 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Act.  A  notice  outlining  the  Service's 
reasons  for  this  determination  was 
published  in  the  Federal  Register  on 
October  25,  1983  (48  FR  49244). 

References  Cited 

A  complete  list  of  the  references  cited 
herein  is  available  upon  request  from 
the  Sacramento  Field  Office  (see 
ADDRESSES  section). 

AuthM* 

The  primary  author  of  this  rule  is 
Peter  C.  Sorensen,  Sacramento  Field 
Office  (see  ADDRESSES  section). 

List  ofSubiecU  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Final  Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I.  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  9»- 
625, 100  Stat  3500.  unless  otherwise  noted. 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
REPTILES,  to  the  list  of  Endangered  and 

Threatened  Wildlife: 

f  17.11    Endangerad  and  threatened 
wtimtfe. 


(h) 


opcCtGS 


Common  name 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation wtiere  eridarv 
gered  or  threatened 


Status      When  listed 


Critical  habi- 
tat 


Speciai 
nies 


REPmES 


Snake,  gant  garter  ..    Thamnophis  gigas  ...    U.SA  (CA) „    Entire T 


522 


i 


NA 
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Dated:  September  27. 1993. 
Kichanl  N.  Smith. 

Acting  Director.  V.S.  Fish  and  Wildlife 
Service. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  217  and  227 

[Docket  No.  91077»-^17:  LD.  0924930] 

Sea  Turtle  Conservation:  Approved 
Turtle  Excluder  Devices 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Final  rule,  technical 
amendment. 

8UIMIARV:  NMFS  issues  this  final  rule, 
technical  amendment  to  amend  the 
regulations  listing  turtle  excluder 
devises  (TEDs)  approved  for  use  in  trawl 
fisheries  to  reduce  the  incidental 
capture  of  endangered  and  threatened 
sea  turtles.  This  Hnal  rule,  technical 
amendment  creates  a  new  category  of 
hard  TEDs  called  "special  hard  TEDs". 
which  do  not  conform  to  the  generic 
design  criteria  for  hard  TEDs,  but 
nevertheless  meet  the  approval  criteria 
of  the  NMFS  TED  testing  protocols.  This 
amendment  also  lists  two  TEDs,  the 
Flounder  TED  and  the  Jones  TED,  as 
special  hard  TEDs. 
DATES:  Effective  October  15.  1993. 
FOA  FURTHER  INFORMATION  CONTACT: 
Phil  Williams,  National  Sea  Turtle 
Coordinator  (301-713-2319)  or  Charles 
A.  Oravetz,  Chief,  Protected  Species 
Program,  NMFS,  Southeast  Region  (813- 
893-3366). 

SUPPt^MENTARY  INFORMATION: 

Background 

Regulations  at  50  CFR  227.72  (57  FR 
57348.  December  4. 1992)  require,  with 
certain  exceptions,  that  shrimp  trawlers 
in  the  southern  Atlantic  and  Gulf  of 
Mexico  have  NMFS-approved  TEDs 
installed  in  nets  rigged  for  fishing:  TEDs 
are  devices  designed  to  allow  sea  turtles 
caught  in  trawl  nets  to  escape.  These 
regulations  also  provide  for  restrictions, 
including  the  required  use  of  TEDs,  on 
vessels  in  other  fisheries,  under  certain 
circumstances.  Specifically,  for 
example,  NMFS  promulgated  an  interim 
rule  requiring  vessels  in  the  mid- 
Atlantic  Summer  Flounder  Fishery  to 
use  TEDs  (58  FR  48797,  September  20, 
1993). 

The  regulations  currently  allow  the 
use  of  hard  TEDs.  which  have  rigid 


deflector  grids  and  meet  specified 
generic  design  criteria,  and  soft  TEDs, 
which  have  deflector  panels  made  from 
polypropylene  or  polyethylene  webbing 
and  meet  specified  standards  of 
construction  and  installation. 

Although  TEDs  designed  according  to 
the  generic  standards  (50  CFR 
227.72(e)(4)(i))  may  be  applicable  for 
use  in  other  fisheries  where  TEDs  are 
required,  the  hard  TEDs  which  satisfy 
these  standards  have  been  largely 
developed  for  use  in  shrimp  trawl  nets. 
TED  use  is  now  required  in  the  Atlantic 
summer  flounder  bottom  trawl  fishery 
pursuant  to  the  interim  rule.  The 
Atlantic  summer  founder  bottom  trawl 
fishery  uses  larger  nets  constructed  from 
much  heavier  webbing  than  the  shrimp 
trawl  fishery,  trawls  at  faster  speeds  and 
encounters  bycatch,  such  as  conch  and 
small  sharl^s,  which  can  cause  standard 
hard  TEDs  to  work  inefficiently  or  clog, 
or  even  collapse  under  some  conditions. 

The  existing  TED  regulations  provide 
for  revisions  of  the  hard  TED  generic 
design  criteria,  allowable  modifications 
to  hard  TEDs,  and  the  addition  of  new 
soft  TED  designs,  if,  according  to  a 
NMFS-approved  scientific  protocol,  the 
TEDs  demonstrate  a  sea  turtle  exclusion 
rate  of  97  percent  or  greater  (or  an 
equivalent  exclusion  rate)  (50  CFR 
227.72(e)(5)).  Two  protocols  have  been 
published  by  NMFS  and  are  currently 
being  used  for  TED  testing  (52  FR 
24262,  June  29,  1987  and  55  FR  41092. 
October  9, 1990).  However,  the 
regulations  make  no  provision  for  new 
hard  TED  designs  that  comply  with  a 
NMFS-approved  protocol  and  meet  the 
test  criteria. 

This  technical  amendment  modifies 
the  existing  regulations  to  allow  for  the 
approval  of  new  hard  TED  designs  that 
are  tested  pursuant  to  a  NMFS-approved 
protocoland  meet  the  test  criteria:  the 
amendment  creates  a  new  category  of 
hard  TEDs  called  "special  hard  TEDs." 
These  TEDs  are  designed  for  specific 
applications  and  may  not  strictly  adhere 
to  the  generic  design  criteria,  although 
they  meet  the  approval  criteria. 

This  technical  amendment  also 
recognizes  that  two  TEDs,  the  Flounder 
TED  and  the  Jones  TED,  have  been 
approved  as  special  hard  TEDs,  based 
on  tests  conducted  pursuant  to  the 
N'MFS-approved  scientific  protocol 
described  at  55  FR  41092  (October  9. 
1990).  The  Flounder  TED  has  been 
designed,  tested  and  is  approved  for  use 
in  the  Atlantic  summer  flounder  bottom 
trawl  fishery.  The  Jones  TED  may  be 
used  in  any  fishery  where  TEDs  are 
required.  

The  Flounder  TED  is  an  upward 
deflecting  device,  designed  strictly  for 
use  only  in  the  Atlantic  summer 


flounder  bottom  trawl  fishery.  It  differs 
from  the  generic  hard  TED 
specifications  in  that  it  incorporates  two 
openings,  each  no  larger  than  10  inches 
by  14>/i  inches  (25.4  cm  x  36.8  cm),  at 
the  bottom  of  the  TED.  This  greatly 
exceeds  the  bar  spacing  allowed  (4  inch. 
10.2  cm)  in  other  single-grid  TEDs.  It 
also  has  a  minimum  length  (51  inches, 
129.5  cm)  which  is  much  larger  than  the 
minimum  required  for  a  generic  hard 
TED  (28  inches  (71.1  cm)  in  the  Gulf  of 
Mexico  and  30  inches  (76.2  cm)  in  the 
Atlantic).      

The  Jones  TED  is  designed  as  an 
upward  or  downward  deflecting  device 
for  use  in  the  shrimp  and  other  fisheries 
where  TEDs  are  required.  It  differs  from 
the  generic  hard  TED  specifications  in 
that  the  deflector  bars  do  not  run  from 
top  to  bottom  of  the  TED,  but  extend,  at 
a  45"  angle,  from  each  side  of  the  TED. 
It  also  differs  in  that  the  deflector  bars 
are  only  connected  at  one  end  to  the 
TED  frame  and  the  maximum  bar 
spacing  on  the  upper  bars  is  3  V2  inches 
(8.9  cm),  and  on  the  lower  three  bars  is 
2Vi  inches  (6.4  cm).  The  Jones  TED  is 
anticipated  to  be  especially  useful  in  a 
l>ottom  opening  configuration  where 
algae,  grass,  and  debris  clog  other  types 
of  TEDs. 

Although  the  hard  TED  generic  design 
criteria  allow  for  the  use  of  steel, 
aluminum,  or  fiberglass  rod  and  steel  or 
aluminum  tubing,  both  of  these  TEDs 
must  be  constructed  of  aluminum  or 
steel  pipe  with  a  minimum  outside 
diameter  of  1  V«  inch  (3.2  cm)  and  a 
minimum  wall  thickness  of  Vh  inch  (0.3 
cm).  Both  the  Jones  and  Flounder  TEDs 
must  be  installed,  according  to  the 
generic  hard  TED  requirements,  with 
certain  specific  exceptions,  and  must 
have  escape  o[>enings  which  meet  the 
requirements  for  generic  single-grid 
hard  TEDs. 

TED  Testing 

The  Flounder  TED  is  a  large, 
rectangular,  single-grid  hard  TED  which 
is  installed  in  the  trawl  angled  upwards 
to  an  exit  opening  at  the  top  of  the  net 
ahead  of  the  extension.  It  has  two 
openings  at  the  bottom  to  allow  small 
sharks,  large  shelled  mollusks,  such  as 
conch,  and  rocks  to  pass  into  the  cod 
end  of  the  trawl.  The  Jones  TED  is  a 
single-grid  TED,  oval  in  shape  with  a 
flattened  bottom,  which  is  installed  in 
the  trawl  ahead  of  the  extension.  The 
Jones  TED  has  diagonal  bars  attached 
only  at  one  end  to  the  frame  to  allow 
vegetation  to  slide  off  the  bars  into  the 
cod  end  of  the  net. 

Both  TEDs  were  tested  by  NMFS  at 
Panama  City,  Florida,  in  May  and  June 
1993.  The  TED  testing  protocol 
consisted  of  two  parts: 
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(1)  Qualification  tests,  videotaped  l>y 
NMFS  scuba  divers,  of  head-started 
loggerhead  turtle  releases  125.7  cm  to 
34.9  cm  (31.6  cm  mean)  straight  line 
carapace  length)  from  TED-equipped 
nets;  and 

(2)  An  evaluation  of  all  test  results  by 
a  panel  of  industry  and  See  Grant 
representatives  and  sea  turtle  experts. 
The  NMFS  TED  previously  approved 
and  found  to  be  97-percent  effective  in 
releasing  sea  turtles  was  used  as  the 
control:  i.e.,  both  the  Flounder  TED  and 
the  Jones  TED  had  to  meet  or  surpass 
the  exclusion  rate  achieved  by  the 
NMFS  TED. 

Due  to  the  small  number  of  turtles 
available,  the  NMFS  TED  was  tested  in 
1993  with  only  10  turtles.  During  these 
tests  the  NMFS  TED  released  10  out  10 
turtles.  To  increase  the  sample  size,  the 
1993  data  were  combined  with  turtle 
release  data  from  the  NMFS  TED  for 
1991  and  1989.  During  testing  in  these 
three  years,  the  NMFS  TED  released  54 
turtles  out  of  60  introduced,  setting  the 
performance  standard.  Based  upon  the 
protocol  for  the  1993  tests,  it  was 
statistically  determined  that  a  TED 
could  be  approved  if  it  excluded  at  least 
21  out  of  25  turtles. 

The  Flounder  TED  released  21  out  of 
25  turtles  which  met  the  approval 
criteria.  It  was  tested  with  one 
horizontal  bar  and  a  4-inch  opening  at 
the  top  of  the  TED.  No  accelerator 
funnel  was  used.  No  turtles  passed 
through  the  large  (10"  x  14»/i",  25.4  cm 
X  36.8  cm)  openings  in  the  bottom  of  the 
TED.  The  review  panel,  however, 
recommended  that  the  TED  be  approved 
with  the  top  horizontal  bar  removed,  as 
it  appeared  to  hinder  the  release  of  some 
turtles.  The  panel  also  recommended 
that  the  Flounder  TED  be  approved  only 
for  installation  as  a  top  excluding  TED, 
only  for  use  without  an  accelerator 
funnel,  and  only  for  use  in  the  Atlantic 
summer  floimder  bottom  trawl  fishery. 
The  recommendations  for  an 
installation  limitation  and  a  prohibition 
on  use  of  an  accelerator  funnel  were 
made  to  enhance  turtle  exclusion.  The 
recommendation  for  allowing  use  only 
in  the  Atlantic  summer  flounder  fishery 
was  based  on  the  original  purpose  and 
design  of  the  TED  for  use  in  this  fishery, 
and  the  concern  that  small-sized  Kemp's 
Ridley  turtles  may  be  encountered  by 
the  shrimp  fishery  and  that  such  turtles 
may  pass  through  the  10-inch  (25.4  cm) 
bottom  space  of  the  grid.  The  review 
panel's  recommendations  were  adopted. 

The  Jones  TED  released  21  of  23 
turtles  introduced  into  the  net.  The  two 
turtles  that  were  not  released  passed 
directly  through  the  space  between  the 
lower  bars  of  Uie  TED  and  into  the  cod 


end  of  the  trawl.  The  panel 
recommended  approving  this  TED 
under  the  condition  that  the  space 
between  all  bars  be  reduced  to  a  size 
that  would  prevent  small  turtles  from 
passing  through.  Based  upon  the 
recommendations  of  the  panel,  the 
maximum  bar  spacing  between  the  bar 
ends  and  the  opposing  bars  was  reduced 
to  3»/i  inches  (8.9  cm). 

Qassificatioa 

This  final  rule,  technical  amendment 
is  consistent  with  the  Endangered 
Species  Act  and  other  applicable  law. 

Because  this  rule  makes  only  minor, 
technical  changes,  the  Assistant 
Administrator  finds  for  good  cause, 
pursuant  to  sections  553(b)(B)  and 
553(d)  of  the  Administrative  Procedure 
Act,  that  it  is  unnecessary  to  provide  for 
prior  public  notice  and  comment,  and  to 
delay  for  30  days  the  effective  date  of 
this  rule,  respectively. 

Because  tnis  rule  is  being  issued 
without  prior  public  comment,  a 
regulatory  flexibility  analysis  is  not 
required  under  the  Regulatory 
Flexibility  Act  and  none  has  been 
prepared. 

Because  this  rule  does  not  alter  the 
conclusions  of  previous  environmental 
impact  analyses  and  environmental 
assessments,  it  is  categorically  excluded 
by  NOAA  Administrative  Order  216-6 
from  the  requirement  to  prepare  an 
environmental  assessment.    ' 

This  rule  does  not  contain  a 
collection-of-information  requirement 
subject  to  the  Paperwork  Reduction  Act. 

Tnis  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.O.  12612. 

List  of  Subjects 

50  CFR  Port  217 

Endangered  and  threatened  species. 
Exports,  Fish,  Imports,  Marine 
mammals.  Transportation. 

50  CFR  Part  227 

Endangered  and  threatened  species. 
Exports,  Imports,  Marine  mammals. 
Transportation. 

Dated:  October  14. 1993. 
Gary  Matlock, 

Acting  Deputy  Assistant  Administrator  for 
Fisheries,  National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  parts  217  and  227  are 
amended  as  follows: 

PART  217— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  217 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1531-1544;  and  16 
U.S.C.  742  et  seq,  unless  otherwise  noted. 


2.  In  5  217.12,  the  definition  for 
"Approved  TED"  is  revised  to  read  as 
follows: 

f  217.12    DefMtiont. 


Approved  TED  means: 

(1)  A  hard  TED  that  complies  with  the 
generic  design  criteria  set  forth  in  50 
CFR  227.72(eM4Ki).  (A  hard  TED  may  be 
modified  as  specifically  authorized  by 
50  CFR  227.72(e)(4){iv));  or 

(2)  A  soft  TED  that  complies  with  the 
provisions  of  50  CFR  227.72(e)(4)(iii);  or 

(3)  A  special  hard  TED  which 
cc»nplies  with  the  iHt>visions  of  50  CFR 
227.72(e)(4)(ii). 

PART  227— THREATENED  FISH  AND 
W1L0UFE 

3.  The  authority  citation  for  part  227 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1531  ef  set;. 

4.  In  §  227.72,  existing  p>aragraphs 
(e)(4)(ii)  and  (iii)  are  redesignated  as 
paragraphs  (e)(4Kiii)  and  (iv) 
respectively;  newly  designated  (e)(4)(iv) 
introductory  text  is  revi^d;  and  a  new 
paragraph  (e)(4)(ii)  is  added  to  read  as 
follows: 

S  227.72    ExcapOene  to  proMbMons. 

(e)  •  •  • 

(4)  •  •  • 
(i)  *  •  • 

(ii)  Special  Hard  TEDs.  Special  hard 
TEDs  are  hard  TEDs  which  do  not  meet 
all  of  the  design  and  construction 
criteria  of  the  generic  standards.  The 
following  special  hard  TEDs  are 
approved  TEDs: 

(A)  Flounder  TED  (Figure  10).  The 
Flounder  TED  must  be  constructed  of  at 
least  IV4  inch  (3.2  cm)  outside  diameter 
aluminum  or  steel  pipe  with  a  wall 
thickness  of  at  least  Vb  inch  (0.3  cm).  It 
must  have  a  rectangular  frame  with 
outside  dimensions  which  can  be  no 
less  than  51  inches  (129.5  cm)  in  length 
and  32  inches  (81.3  cm)  in  width.  It 
must  have  at  least  five  vertical  deflector 
bars,  with  bar  spacings  of  no  more  than 
4  inches  (10.2  cm).  The  vertical  bars 
must  be  connected  to  the  top  of  the 
fr^me  and  to  a  single  horizontal  bar  near 
the  bottom.  The  horizontal  bar  must  be 
connected  at  both  ends  to  the  sides  of 
the  fr-ame  and  parallel  to  the  bottom  bar 
of  the  frame.  There  must  be  a  space  no 
larger  than  10  inches  (25.4  cm)  between 
the  horizontal  bar  and  the  bottom  bar  of 
the  frame.  An  additional  vertical  bar 
runs  bora  the  middle  of  the  bottom  bar 
to  the  middle  of  the  horizontal  bar 
dividing  the  opening  at  the  bottom  into 
two  rectangles  with  an  opening  height 
of  no  more  than  10  inches  (25.4  cm)  and 
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an  opening  width  of  no  more  than  14  V^ 
inches  (36.8  cm).  If,  because  of  the 
width  of  the  TED,  the  opening  width  of 
the  bottom  rectangles  exceeds  the 
maximum  allowed,  additional  vertical 
bare  must  be  added.  This  TED  must  be 
sewn  into  the  trawl  around  the  entire 
circumference  of  the  TED  with  heavy 
twine.  The  angle  of  the  deflector  bare 
must  be  between  30*  and  50*  horn  the 
normal  flow  through  the  interior  of  the 
trawl.  The  deflector  bare  must  be 
positioned  in  the  net  to  deflect  turtles  to 
the  escape  opening  in  the  top  of  the 
trawl.  The  escape  opening  must  be  cut 
horizontally  along  the  same  plane  as  the 
TED  and  must  measure  at  least  35- 
inches  (88.9  cm)  in  horizontal  taut 
length,  and  simultaneously,  12  inches 
(30.5  cm)  in  vertical  taut  height, 
measured  at  the  mid-point  of  the 
horizontal  measurement.  The  entire 
width  of  the  escape  opening  from  the 
trawl  must  be  centered  on  and 
immediately  forward  of  the  frame  at  the 
top  of  the  net  when  the  net  is  in  its 
deployed  position.  Installation  of  an 
accelerator  funnel  is  not  permitted  with 
this  TED.  Use  of  this  TED  is  restricted 
to  the  Atlantic  stimmer  flounder  bottom 
trawl  fishery. 

(B)  Jones  TED  (Figure  11).  The  Jones 
TED  must  be  constructed  of  at  least  1V« 
inch  (3.2  cm)  outside  diameter 
almninum  or  steel  pipe,  and  the  pipe 
must  have  a  wall  thidcness  of  at  least  Mt 
inch  (0.3  cm).  It  must  be  generally  oval 
in  shape  with  a  flattened  bottom.  The 
frame  must  have  an  inside  horizontal 
and  vertical  measurement  of  at  least  28 
inches  (71.1  cm)  in  the  Gulf  area  and  30 
indies  (76.2  cm)  in  die  Atlantic  area. 
The  required  inside  measurements  must 
be  at  the  mid-point  of  the  deflector  grid. 
The  deflector  bare  must  be  attached  to 
the  frame  at  a  45'  angle  from  the 
horizontal  positioning  downward  and 
each  bar  must  be  attadied  at  only  one 


end  to  the  frame.  The  deflector  bare 
must  be  attached  and  lay  in  the  same 
plane  as  the  frame.  The  space  between 
the  ends  of  the  bottom  deflector  bare 
and  the  bottom  frame  bar  must  be  no 
more  than  3  Inches  (7.6  cm).  The 
spacing  between  the  bottom  three 
deflector  bare  on  each  side  must  be  no 
greater  than  2i/^  inches  (6.4  cm).  The 
spacing  between  all  other  deflector  bare 
must  not  exceed  3Vi  inches  (8.9  cm)  and 
spacing  between  ends  of  opposing 
deflector  bare  also  must  not  exceed  3*^ 
inches  (8.9  cm).  This  TED  must  be  sewn 
into  the  trawl  around  the  entire 
circumference  of  the  TED  with  heavy 
twine.  The  angle  of  the  deflector  bare 
must  be  between  30*  and  50*  from  the 
normal  flow  through  the  interior  of  the 
trawl.  The  escape  oi^ning  must  be  at 
the  top  of  the  net  when  the  slope  of  the 
bare  from  forward  to  aft  is  upward,  and 
must  be  at  the  bottom  when  such  slope 
is  downward.  The  escape  opening  must 
be  cut  horizontally  along  the  same  plane 
as  the  TED  and  must  measure  at  least  35 
inches  (88.9  cm)  in  horizontal  taut 
length,  and  simultaneously.  12  inches 
(30.5  cm)  in  vertical  taut  height  in  the 
Atlantic  Area.  The  escape  opening  must 
measure  at  least  32-inches  (81.3  cm)  in 
horizontal  taut  length,  and 
simultaneously.  10-inches  (25.4  cm)  in 
vertical  taut  height  in  the  Gulf  Area.  The 
required  vertical  height  must  be 
measured  at  the  mid-f>oint  of  the 
horizontal  measurement.  The  entire 
width  of  the  escape  opening  from  the 
trawl  must  be  centered  on  and 
immediately  forward  of  the  frame  when 
the  net  is  in  its  deployed  position, 
(iii)  •  •  • 

(iv)  Allowable  modifications.  No 
modifications  may  be  made  to  an 
approved  soft  TED.  Unless  otherwise 
prohibited  in  paragraph  (e)(4)(ii)  of  this 
section,  the  following  modifications 


may  be  made  to  an  approved  hard  TED 
and  an  approved  special  hard  TED: 

5.  In  §  227.72.  paragraphs  (e)(5) 
heading  and  (e)(5)(i)  are  revised  to  read 
as  follows: 

f  227.72    Exceptions  to  prohtt>itk>ns. 

(e)*  •  • 

(5)  Revision  of  generic  design  criteria, 
allowable  modification  of  hard  TEDs, 
additional  soft  TEDs  and  special  hard 
TEDs.  (i)  The  Assistant  Administrator 
may  revise  the  generic  design  criteria  for 
hard  TEDs  set  forth  in  paragraph  (e)(4)(i) 
of  this  section,  may  approve  special 
hard  TEDs  in  addition  to  those  listed  in 
paragraph  (e)(4)(ii)  of  this  section,  may 
approve  soft  TEDs  in  addition  to  those 
listed  in  paragraph  (e)(4)(iii)  of  this 
section,  or  may  approve  allowable 
modifications  to  hard  TEDs  in  addition 
to  those  authorized  in  paragraph 
(e)(4)(iv)  of  this  section,  by  a  regulatory 
amendment,  if,  according  to  a  NMFS- 
approved  scientific  protocol,  the  TEDs 
demonstrate  a  sea  turtle  exclusion  rate 
of  97  percent  or  greater  (or  an  equivalent 
exclusion  rate).  Two  such  protocols 
have  been  published  by  NMFS  (52  FR 
24262.  June  29.  1987,  and  55  FR  41092. 
October  9. 1990).  Testing  under  the 
protocol  must  be  conducted  under  the 
supervision  of  the  Assistant 
Administrator,  and  shall  be  subject  to 
all  such  conditions  and  restrictions  as 
the  Assistant  Administrator  deems 
appropriate.  Any  person  wishing  to 
participate  in  such  testing  should 
contact  the  Director,  Southeast  Fisheries 
Science  Center,  NMFS.  75  Virginia 
Beach  Drive.  Miami.  FL  33149. 


6.  Figures  10  and  11  are  added  to  part 
227  to  read  as  follows: 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  odes  and  regulations.  The 
purpose  of  these  notices  Is  to  give  Interested 
persons  an  opportunity  to  participate  In  the 
rule  making  prior  to  the  adoption  of  tt^e  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart20 
[Docket  No.  PRM-20-22] 

Northeast  Ohio  Regional  Sewer 
District;  Receipt  of  Petition  for 
Rulemaking 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Petition  for  rulemaking;  Notice 

of  receipt. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  publishing  for 
public  comment  a  notice  of  receipt  of  a 
petition  for  rulemaking,  dated  August  2, 
1993,  which  was  filed  with  the 
Commission  by  Northeast  Ohio  Regional 
Sewer  District.  The  petition  was 
docketed  by  the  NRC  on  August  10, 

1993,  and  has  been  assigned  Docket  No. 
PRM-20-22.  The  petitioner  requests 
that  the  NRC  amend  its  regulations  to 
require  that  all  licensees  provide  at  least 
24  hours  advance  notice  to  the 
appropriate  sewage  treatment  plant 
bef(H«  releasing  radioactive  material  to 
the  sanitary  sewer  system.  The 
petitioner  also  requests  that  the  NRC 
exempt  materials  that  enter  the  sanitary 
waste  stream  from  the  requirements 
regarding  Commission  approval  for 
incineration  under  the  NRC's  current 
regulations. 

DATES:  Submit  comments  by  January  3, 

1994.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  written  comments 
to  the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch.  Hand 
deliver  comments  to:  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:45 
a.m.  and  4:15  p.m.  Federal  workdays. 

For  a  copy  of  the  petition,  write  the 
Rules  Review  and  Directives  Branch, 
Division  of  Freedom  of  Information  and 


Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

The  petition  and  copies  of  comments 
received  may  be  inspected  and  copied 
for  a  fee  at  the  NRC  Public  Document 
Room,  2120  L  Street,  NW.  (Lower 
Level],  Washington,  IX. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  T.  Lesar,  Chief,  Rules  Review 
Section,  Rules  Review  and  Directives 
Branch,  CKvision  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Telephone:  301-492-7758  or 
Toll  Free:  800-368-5642. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  NRC  has  established  standards 
for  protection  against  ionizing  radiation 
resulting  from  activities  conducted 
under  licensees  and  has  issued  these 
standards  in  the  regulations  codified  in 
10  CFR  part  20.  These  regulations  are 
intended  to  control  the  receipt, 

Possession,  use,  transfer,  and  disposal  of 
censed  material  by  its  licensees. 
Licensed  material  is  any  source, 
byproduct,  or  special  nuclear  material 
received,  possessed,  used,  transferred, 
or  disposed  of  under  a  general  or 
specific  license  issued  bv  the  NRC. 

In  particular,  the  regulations 
contained  in  10  CFR  20.303  and  20.2003 
govern  the  disposal  of  licensed  material 
or  waste  containing  licensed  material  by 
release  into  sanitary  sewerage.  The 
regulations  contained  in  10  CFR  20.305 
and  20.2004  govern  the  treatment  or 
disposal  of  licensed  material  by 
incineration.  In  a  petition  for 
rulemaking  received  by  the  NRC  on 
August  10, 1993,  the  Northeast  Ohio 
Regional  Sewer  District  (District) 
requested  that  the  NRC  amend  these 
regulations. 

The  Petition 

The  petitioner  states  that  the  District's 
Southerly  Wastewater  Treatment  Center 
has  been  contaminated  by  disposal  of 
wastes  contaminated  with  Cobalt-60 
into  the  sanitary  sewer  system  from 
other  sources.  The  petitioner  states  that 
the  characterization  and  remediation  of 
this  contamination  is  ongoing  and  will 
cost  the  District,  at  a  minimum,  in 
excess  of  one  million  dollars.  The 
petitioner  also  believes  that  the 
remediation  costs  could  rise  into  the 


billions  of  dollars  if  ofi^-site  disposal  of 
the  contaminated  ash  is  required. 

The  petitioner  states  that  the  District 
is  not  the  first  sewage  treatment 
authority  to  experience  radioactive 
contamination  at  a  treatment  plant.  The 
petitioner  states  that  the  NRC  has 
previously  docimiented  problems  at 
Tonawanda  and  Grand  Island,  NY: 
Lansing,  Ml;  Oak  Ridge,  TN;  Royersford, 
PA;  and  Washington,  DC.  The  petitioner 
also  stated  that  the  NRC  has  recently 
investigated  an  occurrence  in 
Youngstown,  OH. 

The  petitioner  states  that  it  is  possible 
that  contamination  currently  exists 
undetected  at  other  sewage  treatment 
plants.  The  contamination  existed  at  the 
District  for  nearly  10  years  before  it  was 
detected. 

It  is  the  petitioner's  understanding 
that  the  NRC  is  reviewing  the 
ocoirrence  of  unwanted  radioactive 
material  in  sewage  treatment  plants. 
Regardless  of  any  other  changes  the 
NRC  may  make  to  its  regulations,  the 
petitioner  requests  the  following 
amendments. 

The  Suggested  Amendments 

The  petitioner  requests  that  the  NRC 
amend  10  CFR  20.303  and  10  CFR 
20.2003  to  require  that  all  licensees 
provide  not  less  than  24  hours  advance 
notice  to  the  appropriate  sewage 
treatment  plant  before  releasing 
radioactive  material  to  the  sanitary 
sewer  system.  The  petitioner  also 
requests  that  the  NRC  amend  10  CFR 
20.305  and  10  CFR  20.2004,  which 
prohibit  the  incineration  of  radioactive 
waste  without  NRC  approval,  to 
explicitly  exempt  materials  that  enter 
the  sanitary  waste  stream  under  10  CFR 
20.303  and  10  CFR  20.2003.  The 
petitioner  believes  that  this  amendment 
would  clarify  that  the  NRC  does  not 
intend  to  inhibit  the-bperation  of  more 
than  200  sewage  sludge  incinerators 
nationwide  because  of  the  discharges  of 
its  licensees. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  October  1993. 

For  the  Nuclear  Regulatory  Commissios. 
Samuel ).  Oiilk, 
Secretary  of  the  Commission. 
(FR  Doc.  93-25721  Filed  10-19-93;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

(Doctot  Na  t2-ANE-601 

Airworthiness  Directtvas;  Tatodyna 
Continental  Motors  K>-34«,  IO-620, 
and  IO-650  Series  Piston  Engines 

AOeiCV:  Federal  Aviation 
Administration.  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Teledyne  Continental  Motors 
(TCM)  IO-346,  IO-520.  and  IO-550 
series  piston  engines.  This  proposal 
would  require  initial  and  repetitive 
inspections  of  the  engine  mount 
brackets  for  cracks,  and  if  found 
cracked,  replacement  with  improved 
design  engine  mount  brackets.  All 
engine  mount  brackets  would  require 
replacement  with  improved  design 
engine  mount  brackets  at  the  next 
engine  removal  after  the  effective  date  of 
this  AD.  This  proposal  is  prompted  by 
reports  of  cracks  in  engine  mount 
brackets  on  engines  that  have  completed 
at  least  one  overhaul  cycle.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  engine  separation 
from  the  aircraft  due  to  cracks  in  the 
engine  mount  brackets. 
DATES:  Conunents  must  be  received  by 
December  20, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No, 
92-ANE-50. 12  New  England  Executive 
Park.  Burlington.  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  Erom 
Teledyne  Continental  Motors,  P.O.  Box 
90.  Mobile.  AL  36601.  This  information 
may  be  examined  at  the  FAA.  New 
England  Region.  Office  of  the  Assistant 
Chief  Counsel,  12  New  England 
Executive  Park.  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Robinette,  Aerospace  Engineer.  Atlanta 
Aircraft  Certification  Office.  FAA.  Small 
Airplane  Directorate,  1669  Phoenix 
Parkway,  suite  210C.  Atlanta.  GA  30349: 
telephone  (404)  991-3810.  fax  (404) 
991-3606. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposiad  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 

Eroposals  contained  in  this  notice  may 
B  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-ANE-50."  The 
postcard  will  be  date-stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  New  England  Region.  Ofllce  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  92-ANE-50. 12  New 
England  Executive  Park,  Burlington.  MA 
01803-5299. 

Discussion 

The  Federal  Aviation  Admirdstration 
(FAA)  has  received  27  Service  Difficulty 
Reports  (SDR)  concerning  cracks  in 
engine  mount  brackets.  Part  Numbers 
(P/N)  630694  and  630695,  on  Teledyne 
Continental  Motors  (TCM)  IO-346,  lO- 
520,  and  IO-550  series  piston  engines. 
These  cracks  in  engine  mount  brackets 
have  been  reported  on  engines  that  have 
completed  at  least  one  engine  overhaul 
cycle.  The  manufacturer  has  determined 
that  the  engine  mount  brackets  failed 
due  to  low  cycle  fatigue.  In  these 
incidents,  the  lower  left  engine  mount 
bracket.  P/N  630695,  failed  first,  and  if 
undetected,  resulted  in  the  failure  of  the 
lower  ri^t  engine  mount  bracket.  P/N 
630694.  This  condition,  if  not  corrected, 
could  result  in  engine  separation  from 


the  aircraft  due  to  cracks  in  the  angina 
mount  brackets. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  TCM  Service 
Bulletin  (SB)  No.  M92-13.  dated 
September  4. 1992.  that  describes 
procedures  for  initial  and  repetitive  dye 
penetrant  inspections  for  cracks  of 
certain  engine  mount  brackets. 

Since  an  unsafa  condition  has  been 
identified  that  is  likelv  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  initial  aiul  repetitive  dye 
penetrant  inspections  for  cracks  in 
certain  lower  left  engine  mount 
brackets.  P/N  630695.  If  the  lower  left 
engine  mount  bracket  is  found  cracked, 
this  proposed  rule  would  require 
replacing  both  the  lower  left  and  lower 
right  engine  mount  brackets  with 
improved  design  engine  mount  brackets, 
P/N  653306  and  653305,  respectively.  If 
a  crack  is  not  detected,  the  lower  left 
engine  mount  bracket  would  require 
repetitive  inspections  at  intervals  not  to 
exceed  500  hours  time  in  service  (TIS) 
until  the  next  engine  removal,  at  which 
time  engine  mount  brackets,  P/N  630694 
and  630695.  would  be  replaced  with 
improved  design  engine  mount  brackets. 
P/N  653306  and  653305.  Installation  of 
these  improved  design  engine  mount 
brackets  would  constitute  tenninating 
action  to  the  inspection  requirements  of 
this  AD.  The  actions  would  be  required 
to  be  accomplished  in  accordance  with 
the  service  bulletin  described 
previously. 

There  are  approximately  9.750 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
8.300  engines  installed  on  aircraft  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per 
inspection,  and  if  the  engine  mount 
brackets  must  be  replaced,  an  additional 
4  work  hotua  would  be  required.  If  the 
engim  mount  brackets  are  replaced  at 
engine  removal,  only  the  parts  cost 
would  apply.  The  average  labor  rate  is 
$55  per  work  hour.  Required  parts 
would  cost  approximately  $320  per 
engine.  Based  on  these  figures,  the 
maximum  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $5,395,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
pwwer  and  respcmsibilities  among  the 
various  levels  of  govenunent  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
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federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26,  1979):  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Prt^Hwed  Amendment 

j  Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  AviaUon 
Regulations  as  foUows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

I AutherilT:  49  U.SC  App.  1354(a).  1421 
ktd  1423: 49  U.S.C  106(g):  and  14  CFR 
11.89. 

139.13    [AmwMtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

TekdyiM  Continwital  MotorK  Docket  No. 
92-ANE-60. 

Applicability:  Teledyoe  Continental 
Moton  (TCM)  engine  models  IO-346A.  lO- 
346B.  IO-520C  IO-520CB.  and  IO-650C; 
rebuilt  engine  model  IO-520C  with  serial 
numbers  (S/N)  287051-R  and  lower;  rebuilt 
engine  model  IO-520CB  with  S/N  282226-R 
and  loMrer  rebuilt  engine  model  IO-550C 
with  S/N  271742-R  and  lower  and  all 
factory  overhauled  IO-520C.  IO-520CB,  and 
IO-550C  engines  with  a  build  date  prior  to 
August  6. 1992.  These  engines  are  Installed 
oa  but  not  limited  to  Beech  model  A23, 
A23A.  95-C55.  95-C55A.  E)5S,  D55A,  ESS. 
BSSA.  58.  and  56A  airplanes. 

Compliance:  Required  at  Indicated,  unless 
accomplished  previously. 

To  prevent  engine  separation  horn  the 
aircraft  due  to  cracks  in  the  engine  mount 
brackets,  accomplish  the  following: 

(a)  For  engines  with  engine  mount  brackets 
that  have  completed  at  least  one  engine 
overhaul  cycle,  or  have  accumulated  2,500  or 
more  hours  time  in  service  (TIS)  on  the 
effective  date  of  this  AD,  inspect  the  lo%var 
left  engine  mount  bracket.  Part  Number  (P/ 


Nl  630695,  for  crack*  using  the  dye  penetrant 
techniques  specified  in  this  paragraph  and  In 
accordance  with  TCM  Service  Bulletin  (SB) 
No.  M92-13,  dated  September  4.  1992. 
within  the  next  50  hours  TIS  after  the 
effective  date  of  this  AD. 

(1)  Perform  tiie  dye  penetrant  Inspection  as 
follows: 

Note:  MiliUry  Specification  MIL-I-6866 
and  American  Society  of  Testing  Materials 
specifications  ASTM  E1417-93  and  E165-9 
contain  addiUonal  information  on  dye 
penetrant  inspection  processes. 

(i)  Preparation:  Osan  and  dry  all  parU  in 
such  a  manner  as  to  leave  the  surfaces  free 
from  grease,  oil.  soaps,  alkalies,  and  other 
substances  which  would  Interfere  with 
inspection.  Vapor  degreaslng  is  generally 
suitable  for  this  purpose. 

(il)  Penetrant  Application  Procedure:  After 
preparation,  spray  or  brush  the  parts  with  the 
penetrant,  and  allow  to  stand  for  not  less 
than  5  minutes.  The  effectiveness  of  the 
penetrant  increases  if  left  standing  for  a 
longer  time,  as  the  penetrant  will  reach  finer 
discontinuities. 

(ill)  Penetrant  Oeaning:  Qean  the  parts 
thoroughly  using  a  medium  which  will 
remove  penetrant  from  the  surfaces  of  parts; 
wash  with  water  when  the  penetrant  is  wrater 
soluble.  When  other  than  water  soluble 
penetrants  are  used,  the  penetrant  shall  be 
removed  with  a  suitable  cleaner.  Avoid 
excessive  cleaning  which  would  remove  the 
penetrant  from  discontinuities. 

(iv)  Drying:  Dry  the  j)arts  as  thoroiighly  as 
possible.  Drying  of  parts  may  be 
accomplished  by  evaporation  at  room 
temperature  or  by  placing  the  parts  In  a 
circulating  warm  air  oven  or  in  the  air  stream 
of  a  hot  air  dryer.  Avoid  excessive  drying 
time  or  drying  temperatures  above  75  "C  (165 
"F)  to  prevent  excessive  evaporation  of  \ba 
penetrant  If  heat  is  used  for  drying  parts, 
cool  parts  to  approximately  50  •cTl20  "F) 
before  proceeding  to  the  deveU^lng 
procedure. 

(v)  Developing:  Apply  the  developer  to  the 
dry  parts  as  lightly  and  as  evenly  as  possible, 
using  as  thin  a  coating  of  developer  as  is 
possible.  A  translucent  film  is  adequate.  Mix 
wet  developer  by  agitation  Immediately  prior 
to  applying  it.  After  applying  the  developer, 
tak^care  that  no  penetrant  indication  is 
disturbed  or  obliterated  in  subsequent 
handling. 

(vl)  Examination:  Examine  tlie  developed 
penetrant  indications  In  accordance  with  the 
dye  penetrant  manufactiuer's  instructions. 
Examine  parts  for  indications  of 
disconUnuitles  open  to  the  surface. 

(vii)  Final  cleaning:  Clean  the  parts 
following  the  inspection  to  remove  penetrant 
and  developer. 

Note  1:  Caution:  Because  of  differences 
among  penetrants,  take  care  to  ensure  that 
the  final  cleaner,  the  penetrant,  the  penetrant 
remover,  and  the  developer  are  suitable  for 
use  with  each  other. 

Note  2:  Caution:  All  penetrant  materials 
should  be  kept  as  free  from  moisture  as 
possible. 

Note  3:  Caution.-  Most  penetrants,  cleaning 
agents,  and  developer  suspensions  are  low 
flash  point  material:  use  caution  to  prevent 

fires. 


(2)  If  no  crack  is  detected,  inspect  in 
accordance  with  paragraph  (a)  of  this  AD  at 
intervals  not  to  exceed  500  hours  TIS  since 
the  last  InspecUon. 

(3)  If  a  crack  is  detected,  prior  to  further 
flight  replace  both  the  lower  left  engine 
mount  bracket,  P/N  630695,  and  lower  right 
engine  mount  bracket.  P/N  630694,  with 
improved  design  engine  mount  brackets.  P/ 
N  653306  and  653305,  respectively. 

(b)  For  all  engines,  replace  both  the  lower 
left  engine  mount  bracket.  P/N  630695.  and 
lower  right  engine  mount  bracket,  P/N 
630694.  with  Improved  design  engine  mount 
brackets.  P/N  653306  and  653305. 
respectively,  at  the  next  engine  removal  after 
the  effective  date  of  this  AD. 

(c)  Installation  of  the  improved  design 
engine  mount  brackets,  P/N  653306  and 
653305,  constitutes  terminating  action  to  the 
inspection  requirements  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Atlanta 
Aircraft  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
AtlanU  Aircraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Atlanta 
Aircraft  Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  tlie 
inspection  requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Buriingtoa.  Massachusetu,  on 
October  1. 1093. 

lackASala. 

Manager.  Engine  and  Propelhr  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc  93-25713  Filed  19-19-93:  B:4S  amj 
■aiJNQ  COOK  4»ia-is-» 


14  CFR  Pwt  71 

PropoMd  Modification  of  tt>e  Dallas- 
Fort  Worth.  TX.  ClaM  B  Airspace  Area; 
PuMic  Meetinga 

AQENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  meetings. 

SUMMARY:  This  Doti(»  is  annotmcing 
bet-finding  informal  airspace  meetings 
to  solicit  information  from  airspace 
users  and  others  concerning  a  proposal 
to  modify  the  Class  B  airspace  area  at 
Dallas-Fort  Worth.  TX.  The  Class  B 
airspace  area  modification  is  being 
considered  due  to  the  increased  volume 
of  traffic  arriving  and  departing  the 
Dallas-Fort  Woi^  area.  These  airspace 
meetings  are  held  to  provide  interested 
parties  an  opportunity  to  present  input 
on  the  proposed  modification.  All 
comments  received  during  these 
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meetings  will  be  considered  prior  to  the 

issuance  of  a  Notice  of  Proposed 

Rulemaking. 

DATES:  The  informal  airspace  meetings 

will  be  held  on  Wednesday,  December 

8, 1993,  and  Monday,  December  13, 

1993.  Comments  must  be  received  on  or 

before  February  18, 1994. 

Date:  Wednesday,  December  8, 1993 

Time:  9  p.m. 

Place:  North  Mesquite  High  School, 

Mesquite,  TX 
Date:  Monday,  December  13, 1993 
Time:  9  p.m. 
Place:  Tarrant  County  Jvmior  College, 

Northeast  Campus,  North  Richland 

Hills,  TX 
ADt>RESSES:  Send  or  deliver  comments 
on  the  proposal  in  triplicate  to: 
Manager,  Air  Traffic  Division,  ASW- 
500,  Federal  Aviation  Administration, 
4400  Blue  Mound  Road,  Fort  Worth,  TX 
76193-0500. 

FOR  FUFTTHER  INFORMATION  CONTACT: 
Alvin  DeVane,  Southwest  Regional 
Office,  ASW-530,  telephone:  (817)  624- 
5535. 

SUPPLEMENTARY  INFORMATION: 

Meeting  Procedures 

(a)  The  meetings  will  be  informal  in 
nature  and  will  be  conducted  by  a 
representative  of  the  FAA  Southwest 
Region.  Representatives  from  the  FAA 
will  present  a  formal  briefing  on  the 
proposed  Class  B  airspace  area 
modification.  Each  participant  will  be 
given  an  opportunity  to  deliver 
comments  or  make  a  presentation. 

(b)  The  meetings  will  be  open  to  all 
persons  on  a  space-available  basis. 
There  will  be  no  admission  fee  or  other 
charge  to  attend  and  participate. 

(c)  Any  person  wisning  to  make  a 
presentation  to  the  FAA  panel  will  be 
asked  to  sign  in  and  estimate  the 
amoimt  of  tim.e  needed  for  such 
presentation.  This  will  permit  the  panel 
to  allocate  an  appropriate  amount  of 
time  for  each  presenter.  The  panel  may 
allocate  the  time  available  for  each 
presentation  in  order  to  accommodate 
all  speakers.  The  meetings  will  not  be 
adjourned  until  everyone  on  the  list  has 
had  an  opportimity  to  address  the  panel. 
The  meetings  may  be  adjourned  at  any 
time  if  all  persons  present  have  had  the 
opportimity  to  speak. 

(d)  Position  papers  or  other  handout 
material  relating  to  the  substance  of  the 
meetings  will  be  accepted.  Participants 
wishing  to  submit  handout  material 
should  present  three  copies  to  the 
presiding  officer.  There  should  be 
additional  copies  of  each  handout 
available  for  other  attendees. 

(e)  The  meetings  will  not  be  formally 
recorded.  However,  a  summary  of  the 


conunents  made  at  the  meetings  will  be 
filed  in  the  docket. 

Agenda  for  each  Meeting 

Opening  Remarks  and  Discussion  of 

Meeting  Procedures 
Briefing  on  Background  for  Proposal 
Public  Presentations 
Closing  Comments 

Issued  in  Washington,  DC,  on  October  13, 
1993. 

Harold  W.  Becker. 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
[FR  Doc  93-25717  Filed  10-&-93;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15CFRCh.VII 
[Docket  No.  931060-3260] 

Request  for  Comments  on  Effects  of 
Foreign  Policy-Based  Export  Controls 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Request  for  comments  on 
foreign  policy-based  export  controls. 

SUMMARY:  The  Bureau  of  Export 
Administration  (BXA)  is  reviewing  the 
foreign  policy-based  export  controls  in 
the  Export  Administration  Regulations 
to  determine  whether  they  should  be 
modified,  rescinded  or  extended.  To 
help  make  this  determination,  BXA  is 
seeking  comments  on  how  existing 
foreign  policy-based  export  controls 
have  affected  exporters  and  the  general 
public. 

DATES:  Comments  must  be  received  by 
November  30, 1993  to  assure  full 
consideration  in  the  formulation  of 
export  control  policies  as  they  relattto 
foreign  policy-based  controls. 
ADDRESSES:  Written  comments  (three 
copies)  should  be  sent  to  Patrida 
Muldonian,  Regulations  Branch  (Room 
4054),  Office  of  Technology  and  Policy 
Analysis,  Bureau  of  Export 
Administration,  Department  of 
Commerce,  P.O.  Box  273.  Washington, 
DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Bolsteins,  Foreign  Policy  Branch, 
Office  of  Technology  and  Pohcy 
Analysis,  Bureau  of  Export 
Administration,  Telephone:  (202)  482- 
4252.  Copies  of  the  current  1993  Annual 
Foreign  Policy  Report  to  the  Congress 
can  also  be  requested. 
SUPPt.EMENTARY  MFORMATtON:  The 
current  foreign  policy  controls 
maintained  by  the  Bureau  of  Export 


Administration  (BXA)  are  set  forth  in 
the  Export  Administration  Regulations 
(EAR),  parts  776  (Special  Commodity 
Policies  and  Provisions),  778 
(Prohferation  Controls),  and  785 
(Special  Coimtry  Policies  and 
Provisions).  These  controls  apply  to: 
supercomputers  (§  776.11);  crime 
control  and  detection  commodities 
(§  776.14);  regional  stability 
commodities  and  equipment  (§  776.16); 
equipment  and  related  technical  data 
used  in  the  design,  development, 
production,  or  use  of  missiles  capable  of 
delivering  nuclear  weapons  (§  778.7); 
chemical  precursors  and  biological 
agents  and  associated  equipment  and 
technical  data  related  to  the  production 
of  chemical  and  biological  agents 
(§  778.8);  activities  of  U.S.  persons  in 
transactions  related  to  missile 
technology  or  chemical  or  biological 
weapons  proliferation  in  named 
countries  (§  778.9);  embargoed  countries 
(§  785.1);  South  Africa  (§  785.4(a)); 
countries  designated  as  supporters  of 
acts  of  international  terrorism 
(§  785.4(d));  and,  Ubya  (§  785.7). 

Effective  January  21, 1993,  the 
Secretary  of  Commerce,  on  the 
recommendation  of  the  Secretary  of 
State,  extended  for  one  year  all  foreign 
policy  controls  then  in  effect. 

To  assure  maximum  public 
participation  in  the  review  process, 
comments  are  solicited  on  the  extension 
or  revision  of  the  existing  foreign  policy 
controls  for  another  year.  Among  the 
criteria  the  Departments  of  Commerce 
and  State  consider  in  determining 
whether  to  continue  or  revise  U.S. 
foreign  policy  controls  are  the 
following: 

1.  The  likelihood  that  such  controls 
will  achieve  the  Intended  foreign  policy 
purpose,  in  light  of  other  factors, 
including  the  availability  from  other 
countries  of  the  goods  or  technology 
proposed  for  sudi  controls; 

2.  Whether  the  foreign  policy  purpose 
of  such  controls  can  be  achieved 
through  negotiations  or  other  alternative 
means; 

3.  The  compatibility  of  the  controls 
with  the  foreign  policy  objectives  of  the 
United  States  and  with  overall  United 
States  policy  toward  the  country  subject 
to  the  controls; 

4.  The  reaction  of  other  countries  to 
the  extension  of  such  controls  by  the 
United  States  is  not  likely  to  render  the 
controls  ineffective  in  adiieving  the 
intended  foreign  policy  purpose  or  be 
coimterproductive  to  United  States 
foreign  policy  interests; 

5.  The  effect  of  the  controls  on  the 
export  performance  of  the  United  States, 
the  competitive  position  of  the  United 
States  in  the  international  economy,  the 
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international  reputation  of  the  United 
States  as  a  supplier  of  goods  and 
technology,  or  the  econooiic  well-being 
of  individual  United  States  companies 
and  their  employees  and  communities 
does  not  exceed  the  benefit  to  United 
States  foreign  policy  objectives:  and 

6.  The  ability  of  the  United  States  to 
enforce  the  controls  effectively. 

BXA  is  particularly  interested  in  the 
experience  of  individual  exporters  in 
comp  lying  with  the  proliferation 
controls,  with  emphasis  on  economic 
impact  and  specinc  instances  of 
business  lost  to  foreign  competitors. 
BXA  is  also  interested  in  comments 
relating  to  the  affects  of  foreign  policy 
controls  on  exports  of  replacement  and 
other  parts. 

Parties  submitting  comments  are 
asked  to  be  as  specific  as  possible.  All 
comments  received  before  the  close  of 
the  comment  period  will  be  considered 
by  BXA  in  reviewing  the  controls  and 
devisloping  the  report  to  Congress. 

BXA  will  consider  requests  ha 
confidential  treatment  The  infbrmaiioD 
for  which  confidential  treatment  is 
requested  should  be  submitted  to  BXA 
seperats  from  any  non-confidential 
information  submitted.  The  top  of  eadi 
page  should  be  marked  tvith  the  term 
"Confidential  Information."  BXA  will 
either  accept  the  submission  in 
confidence,  or  if  the  submission  feils  to 
meet  the  standards  for  confidential 
treatment,  will  return  it  A  non- 
confidential summary  must  accompany 
such  submissions  of  confidential 
information.  The  simunaiy  will  be  made 
available  for  public  inspection. 

Information  accepted  by  BXA  as 
confidential  will  be  protected  from 
public  disclosure  to  the  extent 
permitted  by  law.  Communications 
between  agencies  of  the  United  States 
Government  or  with  foreign 
governments  will  not  be  made  available 
for  public  inspection. 

All  other  information  relating  to  the 
notice  will  be  a  matter  of  public  record 
and  will  be  available  for  public 
inspection  and  copying.  In  the  interest 
of  accuracy  and  completeness,  BXA 
requires  written  comments.  Oral 
comments  must  be  followed  by  written 
memoranda,  which  will  also  be  a  matter 
of  public  record  and  will  be  available 
forpublic  review  and  copying 

Tne  public  record  concemmg  these 
comments  will  be  maintained  in  the 
Fkeedem  of  Information  Records 
Inspection  Facility,  room  4525,  U.S. 
IDepartment  of  Commerce.  14th  Street 
and  Pennsylvania  Avenue  NW., 
Washingtm.  DC  20230.  Records  in  this 
fecility,  including  written  public 
comments  and  memoranda 
summarizing  the  substance  of  oral 


communications,  may  be  inspected  and 
copied  in  accordance  with  regulations 
published  in  part  4  of  title  15  of  the 
Code  of  Federal  Regulations. 
Information  t/bout  inspection  and 
copying  of  records  at  this  fedlity  may  be 
obtained  from  Margaret  Come)o.  BXA 
Freedom  of  Information  Officer,  at  the 
above  address  or  by  calling  (202)  482- 
5653. 

AuthoritT:  Pub.  L  95-223,  91  Stat  1626 
(50  U.S.C  iroi  et  seq):  Pub.  L  95-242.  92 
Stat.  120  (22  U.S.C  3201  ef  seq):  Pub.  L  96- 
72, 93  Stat  503  (50  U.S.C  App.  2401  et  teq.]. 
as  amended  (extended  by  Pub.  L  103-10, 107 
SUt  40);  B.O.  12002  of  July  7. 1977  (42  FR 
35623.  July  7. 1977):  B.a  12214  of  May  2. 
1980  (45  FR  29763.  May  6, 1960):  Ea  12735 
of  November  16. 1990  (55  FR  46567. 
Noveml>er  20. 1990);  as  continued  by  Notice 
of  November  11, 1992  (57  FR  53979. 
Noivember  13. 1992):  E.(X  12867  of 
September  30. 1993  (56  HI  51743,  October  4, 
1993);  B.0. 12868  of  Septamber  30. 1993  (58 
FR  51749.  October  4. 1993). 

Dated:  October  13, 1993. 
labiS-Baird. 

Acting  Assistant  Secretary  for  Bxpott 

Administratioa. 

[FR  Doc  93-25777  Piled  10-19-93;  8:4S  amj 
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DEPARTMETfr  OF  THE  TREASURY 
Intamai  Revenue  Service 
26  CFR  Parti 

mN1545-AR73 

Hedging  Transactione 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Nottce  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations  and  notice  of  public  hearing. 

mJMMARY:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issxiing  temporary 
regulations  to  clarify  the  character  oi 
gain  or  loss  from  the  sale  or  exchange 
of  property  that  is  part  of  a  business 
hedge.  The  temporary  regulations 
address  questions  that  have  arisen  as  a 
result  of  the  decision  of  the  United 
States  Supreme  Court  in  Arkansas  Best. 
The  temporary  regidations  provide 
guidance  to  tupayecs  entering  into 
hedging  transactions  and  serve  as  a 
basis  for  resolving  pending  cases 
involving  gains  and  losses  from 
hedging,  llie  text  of  the  temporary 
regulations  also  serves  as  a  partial  text 
of  these  proposed  regulations.  This 
doounent  also  contains  proposed 
special  id«itification  requirements  for 
specific  types  of  hedging  transactions. 


DATES:  Written  comments  must  be 
received  by  December  20. 1993. 
Requests  to  6p>eak  (with  outlines  of  oral 
comments)  at  a  public  hearing 
scheduled  for  Wednesday,  January  19, 
1994.  at  10  a.m.  must  be  received  by 
December  23. 1993. 
ADDRESSES:  Send  all  submissions  to: 
Internal  Revenue  Service.  P.  O.  Box 
7604.  Ben  Franldin  Station.  Washington, 
DC  20044  (Attn:  CC:DOM :CORP:TJl 
(FI-46-93),  room  5228).  In  the 
alternative,  conunents  and  requests  may 
be  hand  delivered  to: 
(XIX)M:CORP:T:R  (FI-46-93).  Internal 
Revenue  Service,  room  5228. 1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224.  The  public  hearing  will  be 
held  in  the  IRS  Auditorium.  Seventh 
Floor,  7400  Corridor.  1111  Ck>nstitution 
Avenue,  NW,  Washington,  EXZ  20224. 
FOR  FURTHER  MFORMATKM  CONTACT.  Jo 
Lynn  Ridu  of  the  Office  of  the  Assistant 
Qiief  Counsel  (Financial  Institutions 
and  Products).  Internal  Revenue 
Service,  1111  Constitution  Avenue. 
NW.,  Washington  DC  20224  (Attn: 
CCJX)M:FIAP).  Telephone  202-622- 
3920  (not  a  toll-free  call). 

SUPPLEMENTARY  04FORUATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3504(h)).  Conunents  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget.  Attn:  Desk 
Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs.  Washington.  DC 
20503.  with  copies  to  the  Internal 
Reveniie  Service,  Attn:  IRS  Reports 
Clearance  Officer  PC:FP,  Washi^on. 
DC  20224. 

The  collection  of  information  in  this 
regulation  is  in  §  1.1221-2(c).  This 
information  is  required  by  the  Internal 
Revenue  Service  to  aid  it  in 
administering  the  law  and  to  prevent 
manipulation,  such  as 
recharacterization  of  transactions  in 
view  of  later  developments.  This 
information  will  be  tised  to  verify  that 
a  taxpayer  is  properly  reporting  its 
business  hedging  transactions.  The 
likely  recordkeepers  are  businesses  or 
other  for-profit  institutions. 

These  ^timates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  toe  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
recordif^eepers  may  require  greater  or 
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less  time,  depending  on  their  particular 
circumstances. 

Estimated  total  annual  recordkeeping 
burden:  50,000  hours. 

The  estimated  annual  burden  per 
recordkeeper  varies  from  .10  to  10.00 
hours  depending  on  individual 
circumstances,  with  an  estimated 
average  of  .50  hour. 

Estimated  number  of  recordkeepers: 
100,000. 

Explanation  of  Provisions 

This  notice  of  proposed  rulemaking 
cross  references  the  text  of  temporary 
regulations,  published  in  the  Rules  and 
Regulations  portion  of  this  issue  of  the 
Federal  Register,  which  add  new 
§§  1.1221-2T,  1.1233-2T,  and  1.1234- 
4T  to  the  Income  Tax  Regulations  (26 
CFR  part  1).  For  the  text,  see  the 
temporary  regulations  published  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register.  The 
preamble  to  the  temporary  regulations 
explains  the  regulations. 

This  notice  of  proposed  rulemaking 
also  contains  rules  under  §§  1.1221-2(c) 
and  1.125&-1  that  are  not  in  the 
temporary  regulations.  Proposed 
S  1.1221-2(c)(2)  contains  special 
identification  requirements  for  specific 
types  of  hedging  transactions.  Special 
rules  are  proposed  for  inventory  hedges, 
hedges  oi  debt  instruments  that  cover 
less  than  the  instruments'  terms, 
anticipatory  debt  hedges,  and  hedges  of 
aggregate  risks.  The  Service  believes 
that  each  of  the  special  rules  is  needed 
to  enable  its  examiners  to  verify  that 
identified  transactions  are  being 
properly  treated  for  tax  purposes.  The 
Service  invites  comments  about  the 
scope  of  the  proposed  special  rules  and 
about  other  types  of  hedges  (including 
hedges  entered  into  with  related  parties) 
that  may  require  similar  provisions. 

Propped  §§  1.1221-2(c)(4)  and 
1.1256(e)-l  contain  provisions  to 
coordinate  the  identification  of  hedges 
for  purposes  of  sections  1221  and 
1256(e).  Proposed  §  1.1221-2(c)(4] 
provides  that  an  identification  for 
purposes  of  section  1256(e)(2)(C)  is  also 
an  identiflcation  for  purposes  of 
§  1.1221-2(c).  Proposed  §  1.1256(e)-l 
provides  that  the  identlHcation  of  a 
hedging  transaction  for  purposes  of 
section  1256(e)(2)(C)  must  satisfy  the 
requirements  of  §  1.1221-2(c),  and  that 
any  identification  for  purposes  of 
S  1.1221-2(c)  is  also  an  identification  for 
purposes  of  section  1256(e)(2)(C). 

Special  Analyses 

It  has  been  determined  that  these 
regulations  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 


is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C  chapter  6)  do  not  apply  to 
these  regulations,  and,  therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations. 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
timely  (preferably  a  signed  original  and 
eight  copies)  to  the  Internal  Revenue 
Service.  All  comments  will  be  available 
for  public  inspection  and  copying. 

A  public  hearing  will  be  held  on 
Wednesday,  January  19. 1994,  at  10  a.m. 
in  the  IRS  Auditorium,  7400  corridor. 
Internal  Revenue  Building.  1111 
Constitution  Ave.,  NW..  Washington. 
DC  The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  rules"  (26  CFR 
part  601)  shall  apply  to  the  public 
hearing. 

Persons  who  have  submitted  written 
comments  by  December  20. 1993,  and 
who  also  desire  to  present  oral 
comments  at  the  hearing  on  the 
proposed  regulations,  should  submit, 
not  later  than  December  23. 1993,  a 
request  to  speak  and  an  outline  of  the 
oral  comments  to  be  presented  at  the 
hearing  stating  the  amount  of  time  they 
wish  to  devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation,  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answers 
thereto. 

Because  of  controlled  access 
restrictions,  attendees  cannot  bo 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  before  9:45 
a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  )o  Lynn  Ricks.  Office  of 
the  Assistant  Chief  Counsel  (Financial 
Institutions  and  Products).  Internal 
Revenue  Service.  However,  other 
personnel  from  the  IRS  and  Treasury 


Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Fart  602 

Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— 4NC0ME  TAXES 

Paragraph  1.  The  authority  citation  for  part 
1  is  amended  by  adding  the  following 
citation  in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C  7805  •  *  * 

Section  1. 1221-2  also  issued  under  26 
U.S.C  6001  •  *  • 

Par.  2.  Section  1.1221-2  is  added.  The  text 
of  this  section,  as  proposed,  is  the  same  as 
the  text  of  the  temporary  regulation  %  1.1221- 
2T  published  elsewhere  in  this  issue  of  the 
Fe«)eral  Register,  except  for  paragraphs  (c)(2), 
(c)(4).  and(c)(5)(ii),  which  are  added  to  read 
as  follows: 

f  1.1221-2    Hedging  transactions. 

(c)*  •  • 

(2)  Additional  identification 
requirements  for  certain  hedging 
transactions.  In  addition  to  satisfying 
the  requirements  of  paragraph  (c)(1)  of 
this  section,  the  identification  of  certain 
hedging  transactions  must  include  the 
information  specified  in  this  paragraph 
(0(2). 

(i)  Inventory  hedges.  If  the  hedging - 
transaction  relates  to  inventory  held  or 
to  be  held  by  the  taxpayer,  the 
identification  must  specify  the  type  or 
class  of  inventory  to  which  the  . 
transaction  relates. 

(ii)  Debt  hedges  for  a  limited  period. 
If  the  hedging  transaction  relates  to  a 
debt  instrument  held  or  issued  (or  to  be 
held  or  issued)  by  the  taxpayer  and 
hedges  the  instrument  form  less  than  its 
expected  term,  the  identification  must 
specify  the  period  to  which  the 
transaction  relates. 

(iii)  Anticipatory  debt  hedges.  If  the 
hedging  transaction  relates  to  a  debt 
instrument  to  be  held  or  issued  by  the 
taxpayer,  the  identification  must  specify 
the  instrument's  expected  amount,  date 
of  acquisition  or  issuance,  and  term,  and 
the  manner  in  which  interest  is 
expected  to  be  computed  and  {>aid. 

(iv)  Anticipatory  asset  hedge.  If  the 
hedging  transaction  relates  to  assets  to 
be  acquired  by  the  taxpayer,  the 
identification  must  specify  the  expected 
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date  of  acquisition  and  quantity  to  be 
acquired. 

(v)  Hedges  of  aggregate  risks.  If  the 
hedging  transaction  relates  to  an 
aggregate  risk,  the  identification  must 
show  what  interest  rate,  currency,  and/ 
or  price  risks  are  being  aggregated  and 
the  method  of  determining  the  aggregate 
risk  to  be  hedged. 

\ 


60  days  after  the  publication  of  final 

regulations. 

Margaret  Milner  RkJurdsoa, 

Commissioner  of  Internal  Revenue. 

[FR  Doc  93-25780  Filed  10-1&-93: 10:00 
am] 
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(4)  Consistency  with  section 
1256le)(2)(C).  Any  idendfication  for 
purposes  of  section  1256(e)(2)(C)  is  also 
an  identification  for  purposes  of  this 
section. 

(5)  •   •   • 

(ii)  Special  rule  for  pamgraphs  (c)(2) 
and  (c)(4).  Paragraphs  (c)(2)  and  (c)(4)  of 
this  section  apply  to  transactions 
entered  into  on  or  after  60  days  after  the 
publication  of  final  regulations. 

Par.  3.  Section  1.1233-2  is  added  to  read 
as  follows: 

f  1.1233^    Hedging  transactions. 

(The  text  of  this  section,  as  proposed, 
is  the  same  as  the  text  of  the  temporary 
regulations  published  elsewhere  in  this 
issue  of  the  Federal  Register]. 

Par.  4.  Section  1.1234-4  is  added  to  read 
as  follows: 

f  1.1234-4    Hedging  transactions. 

(The  text  of  this  section,  as  proposed, 
is  the  same  as  the  text  of  the  temporary 
regulations  pubUshed  elsewhere  in  this 
issue  of  the  Federal  Register). 

Par.  S.  Section  1.1256(e)-l  is  added  to  read 
as  fblloMTs: 

f1.12S6<eH    JdentmcathMi  of  hMlgbig 
transactions. 

(a)  Identification  and  record-keeping 
requirements.  Under  section 
1256(e)(2)(C).  a  taxpayer  who  enters  into 
a  hedging  transaction  must  identify  the 
transaction  as  a  hedging  transaction 
before  the  close  of  the  day  on  which  the 
taxpayer  enters  into  the  transaction. 

(b)  Requirements  for  identification. 
The  identification  of  a  hedging 
transaction  for  purposes  of  section 
1256(e)(2)(C)  must  satisfy  the 
requirements  of  §  1.1221-2(c).  Solely  for 
purposes  of  section  1256(f)(1).  however, 
an  identification  that  does  not  satisfy  all 
of  the  requirements  of  §  1.1221-2(c)  is 
nevertheless  treated  as  an  identification 
under  section  1256(e)(2)(C). 

(c)  Consistency  with  §  1.1221-2.  Any 
identification  for  purposes  of  §  1.1221- 
2(c)  is  also  an  identification  for 
purposes  of  this  section. 

d)  Effective  date.  This  section  applies 
to  transactions  entered  into  on  or  after 
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Clear  Reflection  of  Income  In  the  Case 
of  Hedging  Transactions 

AGENCY:  hitemal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to 
accounting  tor  business  hedging 
transactions.  In  the  Rules  and 
Regulations  portion  of  this  issue  of  the 
Federal  Reg^ter.  the  Internal  Revenue 
Service  is  issuing  temporary  regulations 
to  clarify  the  character  of  gain  or  loss 
recognized  from  the  sale  or  exchange  of 
property  that  is  part  of  a  business  hedge. 
The  text  of  the  temporary  regulations 
serves  as  a  partial  text  of  proposed 
regvilaUons,  published  elsewhere  in  this 
issue  of  the  Federal  Register,  on  the 
same  subject.  The  proposed  regulations 
in  this  docimient  will  provide  guidance 
to  taxpayers  regarding  when  gain  or  loss 
from  common  business  hedging 
transactions  is  taken  into  account  for  tax 
purposes. 

DATES:  Written  comments  must  be 
received  by  December  20. 1993. 
Requests  to  speak  (with  outlines  of  oral 
comments)  at  a  pubUc  hearing 
scheduled  for  January  19. 1994,  must  be 
received  by  December  23. 1993. 

ADDRESSES:  Send  all  submissions  to: 
Internal  Revenue  Service,  P.O.  Box 
7604.  Ben  Frankhn  Station.  Washington. 
DC  20044  (Attn:  CC JX)M.CORP:T:R 
(FI-64-93).  room  5228).  The  public 
bearing  will  be  held  in  the  IRS 
Auditorium.  Seventh  Floor,  7400 
Corridor.  1111  Constitution  Avenue. 
NW..  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT:  Jo 
Lynn  Ricks  of  the  Office  of  the  Assistant 
Qiief  Counsel  (Financial  Institutions 
and  Products),  Internal  Revenue 
Service.  1111  Constitution  Avenue. 
NW..  Washington.  DC  20224  (Attn: 
CC:DOM:FI&P).  Telephone  (202)  62^- 
3920  (not  a  toll-free  number). 


8UPPI.EMENTARV  MFORMATKM: 
Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3504(h)).  Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attn:  Desk 
Officer  for  the  Department  of  Treasury, 
Office  of  Information  and  Regulatory 
Affeirs,  Washington,  DC  20503,  with 
copies  to  the  Internal  Revenue  Service, 
Attn:  IRS  Reports  Clearance  Officer. 
PGFP,  Washington.  DC  20224. 

The  collection  of  information  in  this 
regulation  is  in  §  1.446-4(d).  This 
information  is  required  by  the  Internal 
Revenue  Service  to  verify  compliance 
with  section  446  of  the  Internal  Revenue 
Code,  fliis  information  will  be  used  to 
determine  whether  the  amoimt  of  tax 
has  been  computed  correcUy.  The  likely 
recordkeepers  are  businesses  and  other 
organizations. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
recordkeepers  may  require  more  or  less 
time,  depending  on  their  particiUar 
drcumst&nces. 

Estimated  total  annual  recordkeeping 
burden:  20.000  hours. 

The  estimated  annual  burden  per 
recordkeeper  varies  from  .10  to  10  hours 
depending  on  individual  circumstances, 
with  an  estimated  average  of  .20  hour. 

Estimated  number  of  recordkeepers: 
100.000. 

Back;groand 

Under  proposed  §  1.1221-2. 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  property  that  is  part  of 
a  hedging  transaction,  as  defined,  is  not 
a  capital  asset.  Thus,  property  that 
otherwise  would  be  a  capital  asset  is  not 
a  capital  asset  if  it  is  part  of  a  hedging 
transaction  with  respect  to  ordinary 
property,  borrowings,  or  obligations. 
Similarly,  gain  or  loss  on  a  short  sale  or 
option  that  is  part  of  a  hedging 
transaction  is  ordinary  rather  than 
capital.  Implicit  in  these  rules  is  the 
notion  that  a  hedging  transaction  bears 
such  a  direct  relationship  to  the  asset  or 
liability  being  hedged  that  the  character 
of  gain  or  loss  from  the  hedging 
transaction  is  determined  by  reference 
to  that  asset  or  Uability. 

Just  as  the  nature  of  the  hedged  item 
affects  the  character  of  gain  or  loss  from 
the  hedging  transaction,  the  timing  of 
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the  income,  deduction,  gain,  or  loss 
from  the  hedged  item  should  affect  the 
timing  of  the  income,  deduction,  gain, 
or  loss  from  the  hedging  transaction. 
Taking  gain  or  loss  on  uie  hedging 
transaction  into  account  when  it  is 
realized  often  does  not  reflect  the 
economics  of  the  hedging  transaction. 
For  example,  if  property  is  part  of  an 
anticipatory  liabihty  hedge,  taking  gain 
or  loss  into  account  at  the  time  the 
property  is  sold  does  not  reflect  the  fact 
that  the  hedge  was  designed  to  fix  the 
taxpayer's  cost  of  borrowing  over  the 
life  of  the  Uability.  The  economics  of  a 
hedging  transaction  are  reflected  only 
when  the  timing  of  income,  deduction, 
gain,  or  loss  from  the  hedge  corresponds 
to  the  timing  of  income,  deduction, 
gain,  or  loss  from  the  asset  or  liability 
being  hedged. 

When  property  is  part  of  a  hedging 
transaction,  taking  income,  deduction, 
gain,  or  loss  on  the  property  into 
account  when  it  is  realized  often 
provides  significant  opportunities  for 
abuse.  Taxpayers  may  selectively 
dispose  of  property  or  terminate  a 
position  that  is  part  of  a  hedging 
transaction  in  order  to  recognize  gain  or 
loss  in  a  period  other  than  that  in  which 
they  recognize  income,  deduction,  gain, 
or  loss  from  the  hedged  item.  Although 
the  flexibility  to  control  the  timing  of 
gain  or  loss  generally  is  accepted  in  the 
tax  law,  that  flexibility  is  inappropriate 
when  the  transaction  that  gives  rise  to 
the  gain  or  loss  is  so  closely  related  to 
the  asset  or  liability  being  hedged. 

The  potential  abuse  inherent  in  taking 
income,  deduction,  gain,  or  loss  from 
hedging  transactions  into  account  when 
realized  has  increased  dramatically  with 
the  exponential  growth  of  hedging 
products  and  markets  over  the  last 
decade.  Historically,  most  hedging 
products  were  of  relatively  short 
duration.  This  Umited  the  timing 
mismatches  that  could  be  achieved. 
With  the  development  of  sophisticated 
markets  in  derivative  ^ancial  products 
(e.g.,  swaps  and  other  notional  principal 
contracts),  however,  hedges  of  long 
duration  are  readily  available  and 
highly  liquid.  This  has  created  the 
potential  for  substantial  timing 
mismatches. 

Accordingly,  the  proposed  regulations 
invoke  the  Commissioner's  authority 
under  sections  446(b),  451,  and  461  to 
require  that  a  taxpayer's  method  of 
accounting  for  hedging  transactions 
clearly  reflect  income.  In  general,  the 
proposed  regulations  require  a  taxpayer 
that  enters  into  a  hedging  transaction  as 
defined  in  §  1.1221-2(b)  to  reasonably 
match  the  timing  of  income,  deduction, 
gain,  or  loss  from  the  hedging 
transaction  with  the  timing  of  income. 


deduction,  gain,  or  loss  from  the  item 
being  hedged. 

Explanation  of  Provisions 

Paragraph  (a)  of  S  1.44&-4  provides 
that  a  hedging  transaction,  as  defined  in 
§  1.1221-2(b),  must  be  accounted  for 
under  the  rules'  of  §  1.446-4  whether  or 
not  the  rules  of  §  1.1221-2(a)  govern  the 
character  of  gain  or  loss  on  the 
transaction.  Thus,  for  example,  the  rules 
of  this  section  do  not  apply  to  hedges 
of  capital  assets,  but  do  apply  to  foreign 
currency  hedges  for  whicn  section  988 
and  the  regulations  thereunder  provide 
character  but  not  timing  rules. 

Taxpayers  are  not  required  to  use  the 
rules  of  this  section  for  a  trade  or 
business  in  which  the  cash  receipts  and 
disbursements  method  of  accoimting  is 
used  or  in  which  §  1.471-6  is  used  for 
inventory  valuations  if,  for  all  prior 
taxable  years  ending  on  or  after  the 
publication  of  final  regulations,  the 
taxpayer  met  th»  $5,000,000  gross 
receipts  test  of  section  448(c)  (or  would 
have  met  the  test  if  it  were  a  corporation 
or  partnership).  The  Service  does  not 
believe  that  it  is  necessary  for  small 
taxpayers  that  are  not  familiar  with 
accrual  accounting  concepts  to  use  the 
rules  prescribed  in  this  section.  The 
Service  invites  comments  with  respect 
to  the  proper  scope  of  the  exclusion. 

The  types  of  transactions  excluded 
from  the  application  of  this  section 
include  transactions  to  which  section 
475  applies  and  any  section  988  hedging 
transaction  if  the  transaction  is 
integrated  under  §  1.98&-5  or  if  other 
regulations  issued  under  section  988(d) 
(or  an  advance  ruling  described  in 
§  1.983-5(e))  govern  the  timing  of  the 
recognition  of  gain  or  loss  from  the 
transaction.  The  Service  invites 
comments  with  respect  to  whether  these 
exceptions  are  appropriate  and  whether 
other  exceptions  should  be  added. 

Under  paragraph  (b)  of  §  1.446-4,  the 
method  of  accounting  used  for  a 
hedging  transaction  must  clearly  reflect 
the  taxpayer's  income.  To  do  so,  the 
method  must  reasonably  match  the 
income,  deduction,  gain,  or  loss  from 
the  hedge  with  the  income,  deduction, 
gain,  or  loss  from  the  item  being  hedged. 

Paragraph  (c)  of  §  1.446— 4  recognizes 
that  more  than  one  method  of 
accounting  for  a  particular  type  of 
hedging  transaction  may  satisfy  the 
clear  reflection  requirement  of 
paragraph  (b).  Thus,  a  taxpayer  may 
choose  any  method  that  clearly  reflects 
income  and  may  use  different  methods 
for  different  types  of  hedging 
transactions  and  for  transactions  that 
hedge  different  types  of  items.  A 
method,  however,  must  be  used 


consistently  and  may  be  changed  only 
with  the  consent  of  the  Commissioner. 

The  effect  of  paragraph  (c)  is  to  give 
the  taxpayer  substantial  latitude  in  the 
selection  of  a  method  of  accounting.  The 
Service  believes  that  it  would  be 
inappropriate  to  require  a  particular 
method  if  the  method  being  used  by  the 
taxpayer  satisRes  the  clear  reflection 
requirement  of  paragraph  (b).  It  is 
anticipated  that  the  hedge  accounting 
methods  employed  by  most  taxpayers 
for  financial  accounting  purposes  will 
satisfy  the  clear  reflection  standard  of 
paragraph  (b)  because  financial 
accounting  attempts  to  match  related 
items  of  income  and  expense.  At 
present,  however,  financial  accounting 
standards  for  hedges  are  in  a  state  of 
development.  Thus,  the  proposed 
regulations  do  not  make  the  taxpayer's 
treatment  of  its  hedges  for  financial 
accounting  purposes  determinative  for 
tax  purposes. 

Paragraph  (d)  of  §  1.446-4  requires 
that  the  books  and  records  maintained 
by  the  taxpayer  disclose  the  method  or 
methods  used  to  accotuit  for  different 

Xof  hedging  transactions.  In 
ion,  paragraph  (d)  supplements  the 
identification  requirements  for  hedging 
transactions  under  §  1.1221-2(c)  and 
requires  that  the  books  and  records 
maintained  by  a  taxpayer  contain 
whatever  more  specific  identification  is 
necessary  to  verify  the  application  of  the 
method  of  accounting  used  by  the 
taxpayer  for  a  transaction.  This  rule 
recognizes  that  certain  methods  of 
accounting  will  necessitate  more 
detailed  identification  than  others.  The 
purpose  of  the  rules  in  paragraph  (d)  is 
to  ensure  that  the  taxpayer  has  such 
records  as  are  necessary  to  allow  a 
Service  examiner  to  determine  whether 
the  method  of  accounting  used  by  the 
taxpayer  for  a  transaction  clearly  reflects 
income. 

Paragraph  (e)  of  S  1.446-4  provides 
guidance  for  determining  whether  the 
clear  reflection  requirement  has  been 
satisfied.  The  rules  of  this  paragraph  are 
minimum  requirements  and  general 
guidelines  and  are  not  determinative  of 
whether  the  taxpayer's  method  clearly 
reflects  income.  Providing  this  type  of 
general  guidance  gives  taxpayers 
maximum  flexibility  in  accounting  for 
hedging  transactions  but  does  not 
provide  certainty  with  respect  to 
whether  particular  methods  of 
accounting  are  acceptable.  The  Service 
invites  comments  with  respect  to 
whether  additional  guidance  is  needed. 

One  issue  not  addressed  in  paragraph 
(e)  is  how  to  account  for  an  anticipatory 
hedge  where  the  asset  that  the  taxpayer 
anticipated  purchasing  is  not  purchased 
or  the  liability  that  the  taxpayer 
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anticipated  incurring  is  not  incurred. 
The  Service  invites  comments  with 
respect  to  whether  the  gain  or  loss 
realized  on  the  hedge  should  be  taken 
into  account  over  the  term  that  the  asset 
would  have  been  held  or  the  term  that 
the  liability  would  have  been 
outstanding,  or  whether  some  other 
treatment  is  appropriate. 

Another  issue  not  addressed  in 
paragraph  (e)  is  how  to  account  for 
"global"  hedges  and  other  hedges  of 
aggregate  risk.  Comments  are  invited 
with  respect  to  what  guidance  should  be 
provided  regarding  how  a  taxpayer  can 
clearly  reflect  income  from  these 
transactions.  The  Service  also  welcomes 
comments  about  whether  special  rules 
are  needed  for  hedges  entered  into  with 
a  related  partv. 

Paragraph  U)  of  §  1.446-4  provides 
that  the  rules  of  this  section  do  not 
change  the  type  or  character  of  income 
realized  on  a  hedge.  Neither  these 
proposed  regulations  nor  proposed 
§  1.1221-2  provides  for  integration  of 
the  hedging  transaction  with  the  asset  or 
liabiUty  being  hedged.  Rather,  they 
respect  the  separate  existence  of  the 
hedging  transaction  while  tying  the 
character  and  the  timing  of  gain  or  loss 
from  the  transaction  to  the  character  and 
timing  of  gain  or  loss  from  the  item 
being  hedged.  The  Service  invites 
comments  on  whether  present  law 
provides  the  authority  to  either  require 
or  permit  integration  and,  if  so,  on 
whether  integration  should  be  either 
required  or  permitted. 

The  regulations  are  proposed  to  be 
effective  for  hedging  transactions  • 

entered  into  60  days  after  the  final 
regulations  are  issued.  The  proposed 
regulations  do  not  address  uie  way  in 
which  taxpayers  will  be  permitted  to 
change  their  methods  of  accounting  for 
hedging  transactions  to  conform  to  the 
requirements  of  the  regulations.  It  is 
anticipated  that  this  guidance  will  be 
provided  when  Snal  regulations  are 
issued,  either  in  the  regulations  or  in  a 
revenue  procedure  that  is  published 
simultaneously  with^the  regulations. 
Comments  are  invited  with  respect  to 
how  the  change  in  accounting  method 
should  be  effected. 

Amendments  to  two  other  regulations 
sections  are  also  proposed  to  conform 
those  sections  with  §  1.446-4.  First,  a 
cross  reference  is  added  to  §  1.446-3(h) 
to  clarify  that  a  termination  payment 
with  respect  to  a  notional  principal 
contract  that  is  part  of  a  hedging 
transaction  is  subject  to  the  rules  of    ' 
§1.446-4.  Second,  the  language  of 
§  1.461-l(a)(2)(iii)(B)  is  revised  to 
clarify  that  a  loss  imder  section  165 
generally  is  subject  to  the  rules  of 
sections  446  and  461. 


Special  Analyses 

It  has  been  determined  that  these  - 
regulations  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  also  has  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and,  therefore,  a 
Regulatory  Flexibihty  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Conunenta  and  Public  Hearing 

Before  these  proposed  rules  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
timely  (preferably  an  original  and  eight 
copies)  to  the  Internal  Revenue  Service. 
All  comments  will  be  available  for 
pubUc  inspection  and  copying. 

A  public  hearing  will  be  held  on 
Wednesday.  January  19. 1994  at  10:00 
a.m.  in  the  IRS  Auditorium.  7400 
Corridor.  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW., 
Washington,  DC.  The  rules  of 
§  601.601(a)(3)  of  the  Statement  of 
Procedural  Rules  (26  CFR  part  601)  shall 
apply  to  the  hearing. 

■  Persons  who  have  submitted  written 
comments  by  Etecember  20, 1993,  and 
who  also  desire  to  present  oral 
comments  at  the  hearing  on  the 
proposed  regulations,  should  submit, 
not  later  than  December  23, 1993,  a 
request  to  speak  and  an  outline  of  the 
oral  comments  to  be  presented  at  the 
hearing  stating  the  amount  of  time  they 
wish  to  devote  to  each  subject. 

Each  speaker  (or  group  of  speakers  - 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation,  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answers 
thereto. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  before  9:45 
a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Jo  Lyim  Ricks.  Office  of 


the  Assistant  Chief  Counsel  (Financial 
Institutions  and  Products).  However, 
other  personnel  from  the  IRS  and 
Treasxiry  Department  participated  In 
their  development. 

List  of  Sub)ect8 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Parmgraph  1.  The  authority  citation  for  part 
1  continues  to  read  In  part  as  follows: 
Authority:  26  U.S.C.  7805  *  •  * 

Par.  2.  Section  1.446-3  is  amended  as 
follows: 

1.  The  frrst  sentence  of  paragraph 
(h)(2)  is  revised. 

2.  The  second  sentence  of  the 
introductory  language  of  paragraph 
(h)(5)  is  revised. 

3.  The  revisions  read  as  follows: 

1 1 .446-3    Notional  principal  contracts. 

•  •        *        •        • 

(h)  •  •  • 

(2)  Taxable  year  of  inclusion  and 
deduction  by  original  parties.  Except  as 
otherwise  provided  (e.g.,  in  section  453, 
section  1092.  or  §  1.446-4),  a  party  to  a 
notional  principal  contract  recognizes  a 
termination  payment  in  the  year  the 
contract  is  extinguished,  assigned,  or 
exchanged.  •  •  • 

(5)  *  *  *  The  contracts  in  the 
examples  are  not  hedging  transactions 
as  defined  in  §  1.1221-2(b).  and  all  of 
the  examples  assume  that  no  loss 
deferral  rules  apply. 

*  •        *        «        • 

Par.  3.  Section  1.446-4  is  added  to  read  as 
follows: 

1 1 .446-4    Hedging  Transactions. 

(a)  In  general.  Except  as  provided  in 
this  paragraph  (a),  a  hedging  transaction 
as  defined  in  §  1.1221-2(b)  (whether  or 
not  the  character  of  gain  or  loss  from  the 
transaction  is  determined  under 
§  1.1221-2(a)(l)  or  (2))  must  be 
accounted  for  under  the  rules  of  this 
section.  To  the  extent  that  provisions  of 
any  other  regulations  governing  the 
timing  of  income,  deductions,  gain  or 
loss  are  inconsistent  with  the  rules  of 
this  section,  the  rules  of  this  section 
control. 
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(1)  Trades  or  businesses  excepted.  A 
taxpayer  is  not  required  to  account  for 
heoging  transactions  under  the  rules  of 
this  section  for  any  trade  or  business  in 
which  the  cash  receipts  and 
disbursements  method  of  accounting  is 
used  or  in  which  §  1.471-6  is  used  for 
inventory  valuations  if,  for  all  prior 
taxable  years  ending  on  or  after  the  date 
of  publication  of  final  regulations  under 
this  section,  the  taxpayer  met  the 
$5,000,000  gross  receipts  test  of  section 
448(c]  (or  would  have  met  that  test  if  the 
taxpayer  were  a  corporation  or 
partnership).  A  taxpayer  not  required  to 
use  the  rules  of  this  section  may 
nonetheless  use  a  method  of  accounting 
that  is  consistent  with  these  rules. 

(2)  Coordination  with  other  sections. 
This  section  does  not  apply  to — 

(i)  Any  transaction  to  which  section 
475(a)  applies; 

(ii)  Any  section  988  hedging 
transaction  if  the  transaction  is 
integrated  under  §  1.988-5  or  if  other 
regulations  issued  under  section  988(d) 
(or  an  advance  ruling  described  in 
§  1.988-5(e))  govern  when  gain  or  loss 
from  the  transaction  is  taken  into 
account; 

(iii)  The  determination  of  the  issuer's 
yield  on  an  issue  of  tax-exempt  bonds 
for  purposes  of  the  arbitrage  restrictions 
under  §1. 148-4  (h). 

(b)  Clear  reflection  of  income.  The 
method  of  accounting  used  for  a 
hedging  transaction  must  clearly  reflect 
the  taxpayer's  income.  To  clearly  reflect 
income,  the  method  used  must 
reasonably  match  the  timing  of  income, 
deduction,  gain,  or  loss  from  the 
hedging  transaction  with  the  timing  of 
income,  deduction,  gain,  or  loss  from 
the  item  or  items  being  hedged.  Taking 
gains  and  losses  into  account  in  the 
period  in  which  thoy  are  realized  may 
clearly  reflect  income  in  the  case  of 
certain  hedging  transactions.  For 
example,  where  the  hedge  and  the  item 
being  hedged  are  disposed  of  in  the 
same  taxable  year,  taking  realized  gain 
or  loss  into  account  on  both  items  in 
that  taxable  year  generally  will  clearly 
reflect  income.  In  the  case  of  many 
hedges,  however,  taking  gains  and 
losses  into  account  as  they  are  realized 
does  not  result  in  the  matching  required 
by  this  section. 

(c)  Choice  of  method  and  consistency. 
For  any  given  type  of  hedging 
transaction,  there  may  be  more  than  one 
method  of  accovmting  that  satisfies  the 
clear  reflection  requirement  of 
paragraph  (b)  of  this  section.  A  taxpayer 
is  generally  permitted  to  choose  a 
method  of  accounting  for  a  particular 
type  of  hedging  transaction  that  clearly 
reflects  the  taxpayer's  income  from  that 
type  of  transaction.  See  paragraph  (e)  of 


this  section  for  requirements  and 
limitations  on  the  taxpayer's  choice  of 
method.  Different  methods  of 
accoimting  may  be  used  for  different 
types  of  hedging  transactions  and  for 
transactions  that  hedge  different  types 
of  items.  Once  a  taxpayer  adopts  a 
method  of  accounting,  however,  that 
method  must  be  applied  consistently 
and  can  only  be  changed  with  the 
consent  of  the  Commissioner,  as 
provided  by  section  446(e)  and  the 
regulations  and  procedures  thereunder, 
(d)  Recordkeeping  requirements — (1) 
In  general.  The  books  and  records 
maintained  by  the  taxpayer  must 
contain  a  description  of  the  accounting 
method  used  for  each  type  of  hedging 
transaction.  The  description  of  the 
method  or  methods  used  must  be 
sxifficijnt  to  show  how  the  clear 
reflection  requirement  of  paragraph  (b) 
of  this  section  is  satisfied. 

(2)  Additional  identification.  In 
addition  to  the  identification  required 
by  §  1.1221-2(c).  the  books  and  records 
maintained  by  the  taxpayer  must 
contain  whatever  more  specific 
identification  with  respect  to  a 
transaction  that  is  necessary  to  verify 
the  application  the  method  of 
accounting  used  by  the  taxpayer  for  the 
transaction.  This  additional 
identification  may  relate  to  the  hedging 
transaction  or  to  die  item,  items,  or 
aggregate  risk  being  hedged.  The 
identification  must  be  made  on  or  before 
the  close  of  the  day  on  which  the 
taxpayer  enters  into  the  transaction  and 
must  be  made  on,  and  retained  as  part 
of,  the  taxpayer's  books  and  records. 

(3)  Transactions  not  subject  to 
§1.1221-2.  In  the  case  of  a  section  988 
transaction  as  defined  in  section 
g88(c)(l)  or  a  qualified  fund  as  defined 
in  section  988(c)(l)(E){iii),  the  taxpayer 
also  must  satisfy  the  identification  and 
recordkeeping  requirements  of  §  1.1 221- 
2(c). 

(e)  Requirements  and  limitations  with 
respect  to  hedges  of  certain  assets  and 
liabilities.  In  the  case  of  certain  hedging 
transactions,  this  paragraph  (e)  provides 
guidance  in  determining  whether  a 
taxpayer's  method  of  accounting 
satisfies  the  clear  reflection  requirement 
of  paragraph  (b)  of  this  section.  Even  if 
these  rules  are  satisfied,  however,  the 
taxpayer's  method,  as  actually  applied 
to  the  taxpayer's  hedging  transactions, 
must  result  in  the  matching  of  income, 
deductions,  gains,  and  losses  that  is 
essential  to  the  clear  reflection  of 
income. 

(1)  Hedges  of  items  marked  to  market. 
In  the  case  of  a  transaction  that  hedges 
an  item  that  is  marked  to  market  imder 
the  taxpayer's  method  of  accounting. 


maiidng  the  hedge  to  market  clearly 
reflects  income. 

(2)  Hedges  of  inventory— (i)  In 
general.  A  transaction  that  hedges 
inventory  may  be  accounted  for  by 
treating  realized  gain  or  loss  on  the 
hedging  transaction  as  if  it  were  an 
adjustment  to  the  cost  or  sales  price  of 
the  corresponding  inventory.  Under  this 
method,  gain  or  loss  from  a  hedge  of 
anticipated  purchases  of  inventory  is 
taken  into  account  in  the  same  period  in 
which  it  would  have  been  taken  into 
account  if  it  had  been  an  adjustment  to 
the  cost  of  the  inventory,  and  gain  or 
loss  from  a  hedge  of  anticipated  sales  of 
inventory  is  taken  into  account  in  the 
same  period  in  which  it  would  have 
been  taken  into  account  if  it  had  been 
an  adjustment  to  the  sales  price  of  the 
inventory. 

(ii)  Alternative  methods  for  certain 
inventory  hedges.  In  lieu  of  the  method 
described  in  paragraph  (e){2)(i)  of  this 
section,  other  simpler,  less  precise 
methods  may  be  used  in  appropriate 
cases  where  the  clear  reflection 
requirement  of  paragraph  (b)  of  this 
section  is  satisfied.  For  example: 

(A)  Taking  into  account  hedging  gains 
and  losses  when  they  are  realized 
clearly  reflects  income  for  a  taxpayer 
that  identifies  its  hedging  transactions 
with  particular  units  or  groups  of  units 
included  in  inventory  at  cost  and  closes 
its  hedges  when  the  corresponding 
inventory  is  sold. 

(B)  Taking  into  account  gains  and 
losses  on  both  hedges  of  inventory 
purchases  and  hedges  of  inventory  sales 
as  if  the  gains  and  losses  were 
adjustments  to  inventory  cost  clearly 
reflects  income  for  many  taxpayers,  but 
would  not  clearly  reflect  income  for  a 
ta3q)ayer  that  uses  the  last-in,  first-out 
method  of  accounting  for  the  inventory. 

(C)  Marking  hedges  to  market  may 
clearly  reflect  income  even  though  the 
inventory  that  is  being  hedged  is  not 
marked  to  market  if  the  inventory  is  not 
accounted  for  under  either  the  last-in, 
first-out  method  or  the  lower  of  cost  or 
market  method,  and  if  items  are  held  in 
inventory  for  short  periods  of  time. 

(3)  Hedges  of  debt  instruments.  Gain 
or  loss  from  a  transaction  that  hedges  a 
debt  Instrument  issued  or  to  be  issued 
by  a  taxpayer,  or  a  debt  instnmient  held 
or  to  be  held  by  a  taxpayer,  must  be 
accounted  for  by  reference  to  the  terms 
of  the  debt  instrument  and  the  period  or 

Eeriods  to  which  the  hedge  relates.  A 
edge  of  an  instrument  that  provides  for 
interest  to  be  paid  at  a  fixed  rate  or  a 
qualified  floating  rate,  for  example, 
generally  is  accounted  for  using 
constant  yield  principles.  Thus, 
assuming  that  ue  instrument  remains 
outstanding,  hedging  gain  or  loss  is 
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taken  into  account  in  the  same  periods 
in  which  it  would  be  taken  into  account 
if  it  adjusted  the  yield  of  the  instrument 
over  the  term  to  which  the  hedge 
relates.  For  example,  gain  or  io^ 
realized  on  a  transaction  that  hedged  an 
anticipated  borrowing  for  its  entire  term 
is  accounted  for,  solely  for  purposes  of 
this  section,  as  if  it  decreased  or 
increased  the  issue  price  of  the  debt 
instrument  A  hedge  of  a  contingent 
debt  instrument  is  accounted  for  in  a 
manner  that  matches  the  gain  or  loss  on 
the  hedge  with  the  aooual  of  the 
amounts  to  which  the  hedge  relates. 

(4)  National  principal  contracts.  The 
rules  of  §  1.446-3  govern  the  timing  of 
income  and  deductions  with  respect  to 
a  notional  principal  contract  unless, 
because  the  notional  principal  contract 
is  used  as  a  hedge,  the  application  of 
those  rules  would  not  result  in  the 
matching  that  is  needed  to  satisfy  the 
clear  reflection  requirement  of 
paragraph  (b)  of  tMs  section.  For 
example,  if  a  notional  principal  contract 
hedges  a  debt  instrument,  the  method  of 
acxx>unting  for  periodic  payments 
described  in  §  1.44&-3(e)  and  the 
methods  of  accounting  for  nonperiodic 
payments  described  in  §  1.446-3(0(2) 
(lii)  and  (v)  generally  will  clearly  reflect 
the  taxpayer's  income.  The  methods 
described  in  §  1.446-3(f)(2)  (ii)  and  (iv). 
however,  generally  will  not  clearly 
reflect  the  taxpayer's  income  in  that 
situation. 

(5)  Disposition  of  hedged  asset  or 
liability.  If  a  taxpayer  hedges  an  item 
and  disposes  of,  or  terminates  its 
interest  in,  the  item  but  does  not 
dispose  of  or  terminate  the  hedge  within 
a  reasonable  period,  the  taxpayer  must 
appropriately  match  the  built-in  gain  or 
loss  on  the  hedging  transaction  to  the 
gain  or  loss  on  the  disposed  item.  For 
example,  the  taxpayer  may  mark  the 
hedge  to  market  at  the  end  of  the  period 
and  take  the  gain  or  loss  into  account 
under  its  method  of  accounting  for  that 
type  of  hedging  transaction.  Under  this 
approach,  the  amount  of  any  gain  ot  loss 
subsequently  realized  with  respect  to 
the  former  hedging  transaction  would  be 
adjusted  for  gain  or  loss  taken  into 
account  wdien  the  hedge  was  marked  to 
market 

(I)  Type  or  character  of  income.  The 
rules  of  this  section  govern  the  timing 
of  income  on  hedging  transactions  but 
do  not  affect  the  type  or  character  of 
gain,  loss,  income,  or  expense  produced 
by  the  transacdon.  Thus,  for  example, 
the  rules  of  paragraph  (e)(2)  of  this 
section  do  not  afisct  the  computation  of 
cost  of  goods  sold  or  sales  proceeds  for 
a  taxpayer  that  hedges  inventory 
purchases  or  sales.  Similariy,  the  rules 
of  paragraph  (e)(3)  of  this  section  do  not 


increase  or  decrease  the  interest  income 
or  expense  of  a  taxpayer  that  hedges  a 
debt  instrument  or  a  liability. 

(g)  Effective  date.  This  section  applies 
to  hedging  transactions  entered  into  on 
or  after  the  date  60  days  after 
publicatien  of  final  regulations. 

Par.  4.  In  $  1.461-1.  paragraph  (a)(2KiilXB) 
is  revised  to  read  as  follows: 


1 1.461-1    General  rule*  tor  taxabl* 
deduction. 


(a)  *  •  • 

(2)  •  •  • 

(ui)  •  •  • 

(B)  If  the  liability  of  a  taxpayer  is 
subject  to  section  170  (charitable 
contributions),  section  192  (black  lung 
benefit  trusts),  section  194A  (employer 
liability  trusts),  section  468  (mining  and 
solid  waste  disposal  reclamation  and 
closing  costs),  or  section  468A  (certain 
nuclear  decommissioning  costs),  the 
liability  is  taken  into  account  as 
determined  under  that  section  and  not 
under  section  461  or  the  regulations 
thereunder.  For  special  rules  relating  to 
certain  loss  deductions,  see  sections 
165(e),  165(i),  and  165(1).  relating  to 
theft  losses,  disaster  losses,  and  losses 
from  certain  deposits  in  qualified 
financial  institutions. 

Marsaiel  kfilner  Ricfaardaon, 

Commissioner  of  Internal  Revenue. 

(FR  Doc  93-25781  Filed  10-18-93;  10:00 
am) 

IM  mo  COM  4SM-01-4t 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[UT8-1-6684;  11115-1-6801;  A-l-FRt^ 
4799-41 

Approval  and  Promulgalion  of  Air 
QMilty  bnplamantation  Plans;  State  of 
Montana  and  tha  State  of  Utah; 
Oxygenated  Gasoline  Progivm 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUtMNARY:  EPA  is  proposing  to  approve 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  States  of 
Montana  and  Utah.  The  Montana  and 
Utah  revisions  implement  oxygenated 
gasoline  programs  in  Missoula. 
Montana,  and  in  the  Provo-Orem  and 
Sah  Lake  City-Ogden.  Utah. 
Metropolitan  Statistical  Areas.  These 
SIP  revisions  were  submitted  to  satisfy 
the  requirement  of  section  21l(m)  of  the 
Clean  Air  Act  as  amended  by  the  Clean 


Air  Act  Amendments  of  1990  (the  Act) 
which  requires  all  carbon  monoxide 
nonattainment  areas  with  a  design  value 
of  9.5  parts  per  million  (ppm)  or  greater 
based  generally  on  1988  and  1989  air 
quality  monitoring  data  to  implement  an 
oxygenated  gasoline  program.  This 
action  is  being  taken  under  section  110 
of  the  Clean  Air  Act. 
DATES:  Comments  must  be  received  on 
or  before  November  19, 1993. 
AIX>RESSES:  Comments  may  be  mailed 
to:  Doug  Skie,  Chief.  Air  F^rograms 
Branch,  Air.  Radiation  and  Toxics 
Division  (8ART-AP).  United  States 
Environmental  Protection  Agency, 
Region  8, 999  18th  Street,  Suite  500, 
Denver,  Colorado  80202-2466. 

Copies  of  the  dociunents  relevant  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  United  States  Environmental 
Protection  Agency,  Region  8.  999  18th 
Street,  Suite  500,  Denver,  Colorado 
80202-2466. 

FOR  FURTHER  MFORMATXM  CONTACT: 
Scott  P.  Lee,  Air  Programs  Branch,  State 
Implementation  Plan  Section  (8ART- 
AP),  US  Environmental  Protection 
Agency,  Region  8.  Denver.  Colorado 
80202.  (303)  293-1887. 
SUPPLEMPTTARY  aiFORMATXMl: 

L  Introdnction 

Motor  vehicles  are  significant 
contributors  of  carbon  monoxide 
emissions.  An  important  measure 
toward  reducing  these  emissions  is  the 
use  of  cleaner-burning  oxygenated 
gasoline.  Extra  oxygen  enhances  fuel 
combustion  and  helps  to  of^t  fuel-rich 
operating  conditions,  particularly 
during  vehicle  starting,  which  are  more 
prevalent  in  the  winter. 

Section  211(m)  of  the  Act  requires 
that  various  states  submit  revisions  to 
their  SIPs,  and  implement  oxygenated 
gasoline  programs  by  no  later  than 
November  1. 1992.  This  requirement 
applies  to  all  states  with  carbon 
monoxide  nonattainment  areas  with 
design  values  of  9.5  parts  per  million  or 
more  based  generally  on  1988  and  1989 
data.  Each  state's  oxygenated  gasoline 
program  must  require  gasoline  for  the 
specified  control  area(s)  to  contain  not 
less  than  2.7  percent  oxygen  by  weight 
during  that  portion  of  the  year  in  which 
the  areas  are  prone  to  hi^  ambient 
concentrations  of  carbon  monoxide. 
Under  section  211(m)(2),  the  oxygenated 
gasoline  requirements  are  to  generally 
cover  all  gasoline  sold  or  dispensed  in 
the  larger  of  the  Consolidated 
Metropolitan  Statistical  Area  (CMSA)  or 
the  Metropolitan  Statistical  Area  (MSA) 
in  which  the  nonattainment  area  is 
located.  Under  section  211(m)(2),  tlie 
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length  of  the  control  period,  to  be 
established  by  the  EPA  Administrator, 
shall  not  be  less  than  four  months 
unless  a  state  can  demonstrate  that, 
because  of  meteorological  conditions,  a 
reduced  control  period  will  assure  that 
there  will  be  no  carbon  monoxide 
exceedances  outside  of  such  reduced 
period.  EPA  announced  guidance  on  the 
establishment  of  control  periods  by  area 
in  the  Federal  Register  on  October  20, 
1992.  > 

In  addition  to  the  guidance  on 
establishment  of  control  period  by  area, 
EPA  has  issued  additional  guidance 
related  to  the  oxygenated  gasoline 
program.  On  October  20,  1992,  EPA 
annoimced  the  availability  of 
oxygenated  gasoline  credit  program 
gmdelines  in  the  Federal  Register.  2 
Under  a  credit  program,  marketable 
oxygen  credits  may  be  generated  from 
the  sale  of  gasoline  with  a  higher  oxygen 
content  than  is  required  (i.e.,  an  oxygen 
content  greater  than  2.7  percent  by 
weight).  These  oxygen  credits  may  be 
used  to  offset  the  sale  of  gasoline  with 
a  lower  oxygen  content  than  is  required. 
Where  a  credit  program  has  been 
adopted,  EPA's  guidelines  provide  that 
no  gallon  of  gasoline  should  contain  less 
than  2.0%  oxygen  by  weight. 

EPA  issued  labeling  regulations  under 
section  211(m)(4)  of  the  Act.  These 
labeling  regulations  were  published  in 
the  Federal  Register  on  October  20, 
1992.3 

n.  Background  for  this  SIP  Action 

A.  Montana  Program 

Missoula  Coimty  in  the  State  of 
Montana  is  designated  nonattainment 
for  carbon  monoxide  and  classified  as 
-  moderate  with  a  design  value  of  9.6 
parts  per  million  based  on  1988  and 
1989  data.*  Under  section  211(m)  of  the 
Act,  Montana  was  required  to  submit  a 
revised  SIP,  meeting  the  criteria 
specified  In  section  110  and  part  D  of 
title  I  of  the  Act,  which  includes  an 
oxygenated  gasoline  program  for 
Missoula  County  by  November  15, 


>  S«e  "Guidelines  for  Oxygenated  Gasoline  Credit 
Programs  and  Guidelines  on  Establishment  of 
Control  Periods  under  section  2 1 1  (m)  of  the  Qean 
Air  Act  as  Amended-Notlce  of  Availability."  57  FR 
47849  (October  20.  1992). 

>  See  footnote  1,  above.  EPA  wras  issued 
guidelines  tor  credit  programs  under  section 
211(mXS)oftheAct 

)  See  "Notice  of  Final  Oxygenated  Fuels  Labeling 
Regulations  under  section  2  U  (m)  of  the  Clean  Air 
Act  as  Amended-Notice  of  Pinal  Rulemaking."  57 
FR  47769.  The  labeling  regulations  may  be  found 
•t  40  CFR  part  80,  $  80.3S. 

*  See  "Designation  of  Areas  for  Air  Quality 
Planning  Purposes."  se  PR  S6694  (November  8, 
1991). 


1992. 3  On  November  16. 1992.  Stan 
Stephens,  Governor  of  Montana, 
submitted  to  EPA  a  revised  SIP 
including  the  oxygenated  gasoline 
program  that  was  adopted  by  the  State 
on  September  25, 1992.  EPA 
summarizes  its  analysis  of  the-state 
submittal  below.  A  more  detailed 
analysis  of  the  state  submittal  is 
contained  in  a  Technical  Support 
Document  (TSD)  dated  July  20, 1993. 
which  is  available  from  the  Region  8 
office,  listed  in  the  Addresses  section. 

1.  Type  of  Program  and  Oxygen  Content 
Requirement 

As  discussed  above,  section  211(m)(2) 
of  the  Act  requires  that  gasoline  sold  or 
dispensed  for  use  in  the  specified 
control  areas  contain  not  less  than  2.7 
percent  oxygen  by  weight.  Under 
section  211(m)(5),  the  EPA 
Administrator  issued  guidelines  for 
credit  programs  allowing  the  use  of 
marketable  oxygen  credits.  Missoula 
City-Coimty  Air  Pollution  Control  Board 
(MCCAPCB),  with  the  approval  of  the 
State,  has  elected  to  adopt  a  regulation 
requiring  2.7%  oxygen  content  for  each 
gallon  of  gasoline  sold  in  a  control  area. 
The  following  sections  of  this  notice 
address  some  specific  elements  of  the 
State's  submittal.  Parties  desiring  more 
specific  information  should  consult  the 
TSD. 

2.  Applicability  and  Program  Scope 

Section  211(m)(2]  requires  oxygenated 
gasoline  to  be  sold  during  a  control 
period  based  on  air  quality  monitoring 
data  and  established  by  the  EPA 
Administrator.  Montana  has  established 
control  periods  consistent  with  the  EPA 
guidance.  The  control  period  for  the 
Missoula  County  program  begins  on  the 
first  day  of  November  each  year  and 
ends  following  the  last  day  of  February. 
Missoula  Gty-County  oxygenated 
gasoline  regulations  require  oxygenated 
gasoline  to  be  sold  in  Missoula  Coimty, 
excluding  the  Salish/Kootenai  Indian 
Reservation,  consistent  with  the 
requirements  of  section  211(m)(2)  of  the 
Act. 

3.  Registration,  Reporting,  and 
Documentation  Requirements 

EPA  has  also  specified  that  records 
should  be  retained  by  all  parties  in  the 
gasoline  distribution  system.  EPA's 
guidelines  impose  responsibilities  on 
various  parties  in  the  gasoline  industry. 
Persons  who  produce  or  import  gasoliiie 
(refiners  and  importers)  are  responsible 
for  assuring  that  the  gasoline  is  tested 


1  See  credit  program  guldelmes  at  footnote  3, 
wherein  the  November  15, 1992  SIP  revision  due 
date  was  specified. 


and  that  the  accompanying 
documentation  accurately  reflects 
oxygen  content.  Persons  who  transport, 
store,  or  sell  gasoline  (refiners, 
importers,  blenders,  distributors, 
resellers,  retailers,  wholesale  purchaser- 
consiimers)  have  various 
responsibilities  associated  with  assuring 
that  only  oxygenated  gasoline  is  sold  or 
dispensed  for  use  in  control  areas. 
Terminal  owners  and  operators  are 
responsible  for  assuring  that  the  oxygen 
content  of  the  gasoline  they  receive, 
handle,  or  dispense  is  accurate. 
Retailers  and  wholesale  purchaser- 
consimiers  are  responsible  for  assuring 
that  gasoline  intended  for  sale  during 
the  control  period  contains  at  least  2.0 
percent  oxygen  by  weight. 

All  parties  in  the  gasoline  distribution 
network  who  are  eidier  located  or  who 
do  business  within  and  whose  product 
is  eventually  sold  into  the  Missoula 
Coimty  control  area  for  ultimate  use  are 
required  to  keep  records  concerning 
certain  day-to-day  activities  from  the 
first  day  of  September  through  the  last 
day  of  Febniary  of  each  year.  Required 
docximentation  must  be  maintained  by 
all  parties  in  the  gasoline  distribution 
network  for  a  period  of  at  least  two 
years.  For  specific  requirements  consult 
the  TSD. 

4.  Prohibited  Activities 

Refiners,  control  area  terminals,  and 
blending  facilities  may  not  transfer 
gasoline  for  use  in  a  control  area  that 
contains  less  than  2.7  percent  of  oxygen 
by  weight  to  parties  who  are  not 
themselves  refiners,  control  area 
terminals,  and  blending  facilities. 

5.  Enforcement  and  Penalty  Schedules 

State  oxygenated  gasoline  regulations 
must  be  enforceable  by  the  state 
oversight  agency.  EPA  recommends  that 
states  visit  at  least  20%  of  regulated 
parties  during  a  given  control  period. 
Inspections  should  consist  of  product 
sampling  and  record  review.  In 
addition,  each  state  should  devise  a 
comprehensive  penalty  schedule. 
Penalties  should  reflect  the  severity  of  a 
party's  violation,  the  compliance  history 
of  the  party,  as  well  as  the  potential 
environmental  harm  associated  with  the 
violation. 

The  Missoula  air  pollution  control 
ordinances  are  legally  enforceable  by 
the  Missoula  City-County  Health 
Department  (MCCHD).  Violation  of  any 
regulation  or  rule  enforced  tmder  the 
program  results  in  a  criminal  offense 
punishable  by  a  fine  not  to  exceed 
$1,000  per  day  or  a  dvil  penalty  not  to 
exceed  $10,000  per  day.  These 
regulations  are  contained  in  the 
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Administrative  Rules  of  Montana  (ARM) 
16.8.101  through  16.8.1602. 

The  Missoula  City-County  Air 
Pollution  Control  Program  and  the 
associated  local  regulations  are  also 
enforceable  by  the  Missoula  Department 
of  Health  and  Environmental  Sciences 
(MDHES).  if  the  MCCHD  faiU  to 
administer  the  program.  Since  the 
program  has  been  approved  by  the 
Missoula  Board  of  Health  and 
Eavlroamental  Sciences  (MBHES)  in 
accordance  with  Section  75-2-301  of 
the  Montana  Clean  Air  Act  and 
effectuated  l>y  a  MBHES  order,  and 
since  the  MDHES  can  enforce  MBHES 
orders,  the  MDHES  has  backup 
enforcement  powers. 

6.  Test  Methods  and  Laboratory  Review 

EPA's  sampling  procedures  are 
detailed  in  appendix  D  of  40  CFR  part 
80.  EPA  has  recommended,  in  its  credit 
program  guidelines,  that  states  adopt 
these  sampling  procedures.  Missoula 
City-County  and  subsequently  the  Stats, 
have  adopted  EPA  sampling  procedures. 

Each  state  regulation  must  uclude  a 
test  method.  EPA's  guidelines 
recommend  the  use  of  the  OFID  test, 
although  parties  may  elect  to  use 
ASTM-D4815-89  or  another  method, 
approved  by  EPA.  Missoula  has  elected 
to  require  use  of  the  ASTM-D48 15-89 
method. 

EPA  has  established  an  interim  testing 
tolerance,  which  states  appropriate 
ranges  for  credit  and  per-gallon 
programs.  •  As  EPA  states  in  the 
memorandum,  for  a  per-gallon  program, 
such  as  adopted  by  Missoula,  the 
pxirpose  of  the  testing  is  to  determine 
whether  the  gasoline  contains  less  than 
2.7  percent  oxygen  by  weight  Montana 
is  using  testing  tolerances  consistent 
with  the  tolerwices  in  the  EPA  memo. 

7.  Labeling 

EPA  was  required  to  issue  Federal 
labeling  regulations  imder  section 
211(m)(4)  of  the  Act  These  reguladons, 
published  in  the  Federal  Register  on 
Oct(^r  20. 19Q2 ''.  required  the 
following  statement  be  posted  for  a  per- 
gallon  program  or  credit  program  with 
minimum  oxygen  content  requirement 

"The  gasollnw  dispensed  from  this  pump  is 
oxygenated  and  will  reduce  carbon  monoxide 
iutlon  from  motor  vehicles." 
I  Federal  regtilation  also  specifies  the 
appearance  and  placement  requirements 
for  the  labels. 

EPA  has  strongly  recommended  that 
states  adopt  their  own  labeling 


regulations,  consistent  with  the  Federal 
regulation.  Missoula  has  adopted 
labeling  regulations  whidi  do  not 
conform  to  Federal  regulation.  In 
addition  to  the  required  Federal 
language,  Missoula  requires  that  the 
type  of  oxygenate  blended  be  indicated 
on  the  pump  label  as  follows: 

The  gasoline  dispensed  from  this  pump  is 
oxygenated  with  (fill  in  the  blank  wttn 
MTBB.  etlianol  or  other  approved  oxygenate) 
and  wlU  reduce  carbon  monoxide  polhitlon 
from  motor  vefalclet." 

In  order  for  Missoula's  labelling 
regulation  to  conform  %vith  Federal 
labelling  regulations,  the  ad(titiaoal 
language  specifying  oxygetiate  must  be 
deleted  frcND  the  federally  required  text 
Additional  language  may  be  included 
on  the  label  but  the  statement  required 
by  Federal  labelling  regulation  must 
appear  imaltered. 

Under  the  Missoula  program  as 
submitted,  resellers  and  wmolesale- 
consumers  are  required  to  affix  two 
labels  on  pumpstands,  one  label 
conforming  to  the  lansuage  contained  in 
Federal  regulation  and  a  second  Uwl 
complying  with  the  Missoula  Qty- 
County  regulation.  Parties  not 
complying  with  both  labeling 
requirements  are  subject  to  penalties 
imder  State  and/or  Federal  Law.  EPA 
recommends  that  the  Missotila  Qty- 
County  Air  Pollution  Control  Program 
be  amended  reflect  Federal  labelling 
requirements  in  order  to  reduce 
confusion  and  cost  to  regulated  parties. 

B.  UtahProgram 

The  Provo-Orem  and  Salt  Lake  Qty- 
Ogden  MSAs  in  the  State  of  Utah  are 
designated  nonattainment  for  carbon 
monoxide  and  classified  as  moderate 
with  design  values  of  15.8  and  9.9  parts 
per  million,  respectively.  •  The  Provo- 
Orem  value  is  based  on  1988  and  1989 
data  and  Salt  Lake-Ogden  is  based  on 
1989  and  1990  data. '  Under  section 
211(m)  of  the  Act  Utah  was  required  to 
submit  a  revised  SIP  imder  section  110 
and  part  D  of  titie  I  of  the  Act  which 
includes  the  above  mentioned 
oxygenated  gasoline  programs  for  the 
Provo-Orem  MSA  (Utah  County)  and  the 
Salt  Lake-Ogden  MSA  (Weber.  Davis, 
and  Salt  Lakis  Coimties)  by  November 
IS.  1992.  to  On  November  9. 1992. 
Norman  H.  Bangerter.  Governor  of  Utah, 
submitted  to  EPA  a  revised  SIP 
including  the  ox)rgenated  gasoline 


program  that  was  adopted  by  the  State 
on  September  30. 1992. 

The  State  plan  requires  initial 
implementation  of  tne  program 
consistent  with  the  requirements  Clean 
Air  Act  for  each  of  the  afiected  control 
areas. 

The  plan  revision  as  submitted  by  the 
Governor,  was  prtx»ssed  as  an 
emergency  rulemaking  to  meet  the 
November  15, 1992  simmission 
deadline.  The  action  being  supported  by 
this  document  however,  is  not  based  on 
the  emergency  rulemaking,  but  on 
proposed  regulations  which  are  an 
amended  fonn  of  the  emergency  rule, 
which  require  an  attestation  engagement 
and  allow  compliance  calculations  as  an 
additional  method  to  demonstrate 
compliance  with  minimiim  oxygen 
content  requirements.  The  proposed 
regulatory  changes  provide  for  a  more 
eTOctive,  and  enforceable  oxygenated 
gasoline  program. 

The  Utah  Air  Quality  Board  adopted 
these  dianges  on  July  28. 1993  and  the 
rule  will  be  effective  on  August  31. 
1993.  EPA  is  proposing  this  action  using 
parallel-processing  procedures.  Both 
these  procedures  and  the  State's  record 
of  adoption  are  discussed  in  detail  in 
theTSD. 

1.  Type  of  Program  and  Oxygen  Content 
Requirement 

As  discussed  above,  section  211(m)(2) 
of  the  Act  requires  that  gasoline  sold  or 
dispensed  for  use  in  the  specified 
control  areas  contain  not  less  than  2.7 
percent  oxygen  by  weight  Under 
section  211(m)(5).  tiie  EPA 
Administrator  issued  guidelines  for  a 
"credit  program"  which  allows  the  use 
of  marketable  oxygen  credits.  Utah  has 
elected  to  adopt  a  regulation  allowing 
the  use  of  maiketabla  oxygen  credits 
and  establishing  a  2.0%  minimum 
oxygen  content  Under  EPA's  credit 
program  guidelines,  ail  gasoline  sold  or 
dispensed  during  the  control  period  by 
eeai  control  area  responsible  party 
(CAR  or  Blender  CAR)  >  >  mtist  contain 
an  average  oxygen  content  of  not  less 
than  2.7%  by  weight  Utah  has  adopted 
this  type  of  oxygen  content  provision, 
limiting  the  minimum  oxygen  content  to 


•  Sm  KtaMMMKhun  daksd  OctotMr  S.  1002  fatmi 
Ktey  T.  Smith.  Dlr«ctor.  Field  Opwatloiu  and 
Sapport  Olvlaiaa  id  Stata/Local  Oxyg«B*ted  Poels 
Contacts. 

''  See  footnote  3. 


•  See'DedgnaHoBof  AiwsforAirQDilitjr 
PUnniog  PurpoM*,**  SS  FR  58694  (Norwiber  6. 
1001). 

•  See  "DMlgiiatton  of  Araat  for  Air  Quality 
Planning  Purpoaw.'*  S6  FR  seSM  (NovMnber  e. 
1001). 

>•  See  credit  program  guldallnea  at  footnote  S, 
whtrete  the  Novambar  IS.  1002  SIP  revision  due 
date  was  ipecifled. 


••  EPA'*  October  20, 1002  guidalinet  dean«  a 
"Cootrai  Area  Racpoosibte  party."  or  CAK.  as  a 
panoo  who  own*  oxyganated  gasoline  wtUch  U 
•old  or  dispensed  from  a  control  area  terminal.  EPA 
also  ha*  a  separate  definltiaa  for  a  '^landed  CAR" 
as  a  parson  who  own*  oxygsaated  ga»ollna  which 
1*  sold  or  dispensed  bom  a  control  area  oxygenate 
blending  hdilty.  A  Blender  CAR  1*.  in  general,  a 
party  downstream  from  a  terminal  wtio  bland* 
oxygenatae  teto  gaenllne  or  who  otherwise  change* 
the  nrygen  oootent  of  gaaoUns  IntMidad  far  use  te 
a  oootrol  area.  Unleas  otherwise  noted,  the  naa  of 
dta  term  "CAST  te  thl*  notice  refer*  to  both  CARs 
and  Blender  CAR*. 
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2.0%  oxygen  by  weight  and  reqiiiring  an 
average  oxygen  content  of  not  less  than 
2.7%  by  weight. 

2.  Applicability  and  Program  Scope 

Section  211(m)(2)  requires  oxygenated 
gasoline  to  be  sold  during  a  control 
period  based  on  air  quality  monitoring 
data  and  established  by  the  EPA 
Administrator.  Utah  has  established 
control  periods  consistent  with  the  EPA 
guidance.  Each  year  the  control  period 
tor  both  control  areas  begins  on  the  first 
day  of  November  and  ends  following  the 
last  day  of  February.  Utah  oxygenated 
gasoline  regulations  require  oxygenated 
gasoline  to  be  sold  in  the  Provo-Orem 
MSA  beginning  November  1, 1992.  and 
in  the  Sah  Lake-Ogden  MSA  begiiming 
November  1. 1993,  consistent  with  the 
requirements  of  section  211(m)(2)  of  the 
Act. 

All  gasoline  sold  or  dispensed  for  use 
within  a  given  control  area  and  during 
a  given  control  period  must  comply 
with  the  average  2.7  percent  oxygen 
content  requirement  and  must  contain 
not  less  than  2.0  percent  oxygen  by 
weight.  Marketable  oxygen  credits  may 
only  be  used,  sold,  or  traded  within  the 
boundaries  of  the  control  area  in  which 
they  were  created  (i.e.,  credits  generated 
in  the  Provo-Orem  control  area  cannot 
be  sold  or  traded  in  the  Salt  Lake-Ogden 
control  area  nor  vise  versa),  and  can  be 
used,  sold,  or  traded  only  during  the 
applicable  control  period  (i.e.,  no 
banking  of  credits  is  allowed  from  one 
control  season  to  the  next). 

The  Utah  oxygenated  gasoline 
regulations  require  oxygenated  gasoline 
tobe  sold  in  the  MSA  in  which  each 
nonattainment  area  is  located, 
consistent  with  the  requirements  of 
section  211(m)(2)  of  the  Act. 

3.  Registration  and  Reporting 
Requirements 

EPA's  credit  program  guidelines 
specify  that  all  parties  intending  to  trade 
marketable  oxygen  credits  should 
register  with  the  state  at  least  30  days  in 
advance  of  each  control  season.  The  30- 
day  time  period  is  intended  to  allow  the 
state  flexibility,  and  is  a  suggested 
provision.  Upon  acceptance.  Control 
Area  Responsible  Party  (CAR) 
identification  numbers  should  be  issued 
by  the  state.  EPA  guidelines  specify  that 
no  party  should  be  allowed  to  generate, 
traae.  buy  or  sell  credits  without  a  CAR 
identification  number. 

Utah's  regulation  requires  all  persons 
who  sell  or  dispense  gasoline  directly  or 
indirectly  to  persons  who  sell  or 
dispense  to  ultimate  consiuners  in  a 
control  area  to  petition  the  Executive 
Secretary  of  the  State  Air  Quality  Board 
for  registration  no  less  than  one  month 


prior  to  the  sale  or  transfer  of  gasoline 
into  the  control  areas.  Parties  reqmred 
to  register  include  CARs.  Blender  CARs, 
carriers,  resellers,  and  distributors  as 
defined  in  the  Utah  regulation. 

Registering  parties  must  petition  for 
registration  using  forms  prescribed  by 
the  Executive  Secretary.  These  forms 
contain  specific  business  information 
pertaining  to  a  registrant's  gasoline 
operations.  The  State  requires  that 
registered  parties  update  registration 
information  within  30  working  days  of 
any  change  of  information  required  by 
the  Executive  Secretary. 

No  person  shall  participate  in  the 
Utah  oxygenated  gasoline  program  as  a 
CAR.  Blender  CAR.  carrier,  reseller,  or 
distributor  until  the  Executive  Secretary 
has  confirmed  registration  of  such 
participant. 

EP Alias  also  specified  that  records 
should  be  retained  by  all  parties  in  the 
gasoline  distribution  system.  EPA's 
guidelines  impose  responsibilities  on 
various  parties  in  the  gasoline  industry. 
Persons  who  produce  or  import  gasoline 
(refiners  and  importers)  are  responsible 
for  assuring  that  the  gasoline  is  tested 
and  that  the  accompanying 
documentation  accurately  reflects 
oxygen  content.  Persons  who  transport, 
store,  or  sell  gasoline  (refiners, 
importers,  blenders,  distributors, 
resellers,  retailers,  wholesale  purchaser- 
consumers)  have  various 
responsibiUties  associated  with  assuring 
that  only  oxygenated  gasoline  is  sold  or 
dispensed  for  use  in  control  areas. 
Terminal  owners  and  operators  are 
responsible  for  assuring  that  the  oxygen 
content  of  the  gasoline  they  receive, 
handle,  or  dispense  is  accurate. 
Retailers  and  wholesale  purchaser- 
consumers  are  responsible  for  assuring 
that  gasoline  intended  for  sale  during 
the  control  period  contains  at  least  2.0 
percent  oxygen  by  weight. 

All  parties  in  the  gasoline  distribution 
network  who  are  located  or  do  business 
within  a  control  area,  and  whose 
product  is  eventually  sold  into  the 
control  area  for  ultimate  use.  should  be 
■required  to  keep  records  concerning 
certain  day-to-day  activities.  Under 
these  guidelines,  refiners  and  importers 
should  be  requirisd  to  keep  a  copy  of  all 
the  tests  that  are  performed  on  batches 
of  gasoline  prior  to  shipment,  as  well  as 
copies  of  the  bills  of  lading  or  transfer 
documents  for  each  batch.  Carriers  and 
distributors  should  be  required  to  keep 
copies  of  the  documents  which 
accompany  every  batch  of  gasoline  their 
employees  handle.  Terminal  owners 
and  operators  and  CARs  and  Blender 
CARs  (in  an  averaging  program)  should 
be  required  to  keep  records  of  both  the 
gasoline  they  receive  from  upstream 


parties,  as  well  as  copies  of  all  the  tests 
performed  and  records  created  before 
the  gasoline  was  transferred  to  a 
downstream  party. 

The  Utah  oxygenated  gasoline 
regulations  require  registration  and 
recordkeeping  procedures  consistent 
with  the  intent  of  EPA  oxygenated 
gasoline  program  guidelines. 

EPA  guidelines  also  require  that  CARs 
commission  an  annual  attestation 
engagement  <>,  [>erformed  by  either  an 
internal  auditor  or  independent 
Certified  Public  Account  (CPA).  The 
guidelines  also  specify  that  the 
standardized  forms,  specifying  agreed- 
upon  procedures  for  tne  conduct  of  the 
attest  engagement,  for  use  by  the 
internal  auditor  or  CPA  be  provided  by 
the  state. 

The  Utah  oxygenated  gasoline 
regulations  require  an  attestation 
engagement  following  each  control 
period,  conducted  by  a  qualified 
internal  auditor  or  a  qualified 
independent  CPA,  consistent  with  the 
EPA  oxygenated  gasoline  program 
guidelines. 

4.  Prohibited  Activities 

EPA's  credit  program  giiidelines 
contain  provisions  designed  to  ensure 
that  gasoline  that  fails  to  meet  the  2.0% 
by  weight  minimum  oxygen  content 
requirement  is  not  available  for  use 
within  a  control  area.  Generally,  CARs 
or  blender  CARs  may  not  transfer 
gasoline  for  use  in  a  control  area  that 
contains  less  than  the  minimum  percent 
of  oxygen  by  weight  to  parties  who  are 
not  themselves  registered  as  CARs  or 
blender  CARs.  Under  EPA's  credit 
program  gtiidelines.  regulated  parties, 
including  refiners,  importers,  oxygenate 
blenders,  carriers,  distributors,  or 
resellers  may  not  fail  to  comply  with 
recordkeeping  requirements. » 

Prohibited  activities  under  the  Utah 
oxygenated  gasoline  regulations  are 
consistent  with  the  intent  of  EPA 
oxygenated  gasoline  program 
guidelines. 

5.  Transfer  Doctunents 

EPA's  credit  program  guidelines 
specify  that  transfer  documents  should 
include  the  following  information:  date 


>i  WhflQ  an  avenging  program  U  Implenwntad, 
Mch  CAR  tnd  Blender  CAR  should  be  required  to 
tubmlt  report*  to  the  state*  detailing  certain 
activitie*  during  the  control  period.  Information 
should  be  included  specifying  the  following:  the 
volume*  of  gasoline  bought,  told  and  traiuferred; 
volume*  and  type*  of  oxygenates  bought,  sold,  and 
transferred:  number  of  credits  bought,  told  or 
transfsfTad:  and  a  detailed  demonstration  of  how 
ciedlU  «vm  calculated. 

■)  EPA't  recommended  prt>yltion*  for  prohibited 
activitia*  are  (bund  at  page*  59-61  of  the  credit 
program  guideline*. 


of  the  transfer,  name  and  address  of  the 
transferor,  name  and  address  of  the 
transferee,  the  volume  of  gasoline  which 
is  being  transferred,  the  proper 
identification  of  the  gasoline  as 
oxygenated  or  nonoxygenated,  the 
location  of  the  gasoline  at  the  time  of 
the  transfer,  the  type  of  oxygenate,  and 
the  oxygen  content  of  the  gasoline  (for 
transfers  upstream  of  the  control  area 
terminal  and  for  transfers  between 
CARs.  include  the  oxygenate  volume  of 
the  gasoline).  Records  are  to  be  kept  in 
a  location  where  they  are  available  for 
state  review. 

Transfer  document  requirements 
under  the  Utah  oxygenated  gasoline 
regulations  are  consistent  with  EPA 
oxygenated  gasoline  program 
guidelines. 

6.  Enforcement  and  Penahy  Schedules 

State  oxygenated  gasoline  regulations 
must  be  enforceable  by  the  state 
oversight  agency.  EPA  recommends  that 
states  visit  at  least  20%  of  regulated 
parties  during  a  given  control  period. 
Inspections  should  consist  of  product 
sampling  and  record  review.  In 
addition,  each  state  should  devise  a 
comprehensive  penalty  schedule. 
Penalties  should  reflect  the  severity  of  a 
party's  violation,  the  compliance  history 
of  the  party,  as  well  as  the  potential 
environmental  harm  associated  with  the 
violation. 

The  Utah  oxygenated  gasoline 
regulation  is  enforceable  by  the  CKvision 
of  Air  Quality.  Violation  of  any 
regulation  or  rule  enforced  under  the 
Utah  Air  Conservation  Act  may  result  in 
a  civil  penalty  not  to  exceed  $10,000  (>er 
day.  Any  person  knowingly  in  violation 
of  this  regulation  for  more  than  30  days 
after  been  notiHed  in  writing  by  the 
Executive  Secretary  is  guilty  of  an 
offense  and  subject  to  a  fine  not  to 
exceed  $25,000  for  each  day  of  violation 
in  the  case  of  a  first  offense  and  not 
more  than  $50,000  for  each  day  of 
violation  in  the  case  of  subsequent 
offenses.  The  legal  authority  concerning 
penalties  is  contained  in  the  Utah  Code, 
Utah  Air  Conservation  Act,  Sections  19- 
2-115  thru  19-2-120. 

Utah's  oxygenated  gasoline  regulation 
provides  for  inspection  of  all  registered 
parties,  control  area  retailers,  and 
control  area  wholesale  purchaser- 
consumers.  Inspection  may  include 
sampling,  testing  and  calculation  of 
oxygen  content  consistent  with  methods 
approved  by  EPA.  Additionally,  the 
State  may  review  documentation 
relating  to  the  oxygenated  gasoline 
program  and  ensure  labels  are  affixed  to 
pumps  in  accordance  with  the  State 
oxygenated  gasoline  regulations 


Utah  does  not  commit  to  a  specified 
percentage  of  the  stations  to  be  sampled 
and  tested  for  compliance  with 
minimum  oxygenate  requirements,  but 
EPA  feels  the  requirement  of  an 
attestation  engagement  following  each 
control  period  mitigates  this  deficiency 
by  providing  for  compliance 
calculations  showing  that  the  oxygen 
content  requirements  have  been  met  In 
addition,  the  State  employs  a  full-time 
inspector  to  oversee  the  oxygenated 
gasoline  program. 

7.  Test  Methods  and  Laboratory  Review 

EPA's  sampling  procedures  are 
detailed  in  appendix  D  of  40  CFR  part 
80.  EPA  has  recommended,  in  its  credit 
program  guidelines,  that  states  adopt 
these  sampling  procedures.  Utah  has 
adopted  EPA  sampling  procedures. 

Each  state  regulation  must  include  a 
test  method.  EPA's  guidelines 
recommend  the  use  of  the  OFID  test, 
although  parties  may  elect  to  use 
ASTM-D4815-89  or  another  method,  if 
approved  by  EPA.  Utah's  regulation 
requires  the  use  of  the  OFID  test  as 
specified  in  appendix  C  of  EPA 
oxygenated  gasoline  credit  program 
guidelines,  the  ASTM-D4815-89 
method  and  alternative  test  methods  as 
approved  by  the  Executive  Secretary.  In 
bis  letter  submitting  this  regulation  to 
EPA.  Governor  Bangerter  committed  to 
not  allow  the  use  of  any  alternative 
methods  until  these  methods  had  been 
concurred  upon  by  EPA. 

EPA  has  established  an  interim  testing 
tolerance,  which  states  appropriate 
ranges  for  credit  and  per-gallon  ' 
programs.  '<  As  EPA  states  in  the 
memorandum,  for  a  credit  program, 
such  as  adopted  by  Utah,  the  purpose  of 
the  testing  is  to  determine  whether  the 
gasoline  contains  less  than  2.0  percent 
oxygen  by  weight.  Utah  has  not  formally 
adopted  testing  tolerances,  but  is  using 
tolerances  consistent  with  those  in  the 
EPA  memo. 

8.  Labeling 

EPA  was  required  to  issue  Federal 
labeling  regulations  under  section 
211(mH4)  of  the  Act.  These  regulations, 
published  in  the  Federal  Register  on 
October  20, 1992  ",  required  the 
following  statement  be  posted  for  a  per- 
gallon  program  or  credit  program  with 
minimum  oxygen  content  requirement: 

"The  gasoline  dispensed  from  this  pump  is 
oxygenated  and  will  reduce  carbon  monoxide 
pollution  from  motor  vehicles." 


M  See  Meniorendum  dated  October  S.  1992  from 
Mary  T.  Smith.  Director.  Field  Operations  and 
Support  Division  to  State/Local  Oxygenated  Fuels 
Contacts. 

•>  See  footnote  3. 


The  Federal  regulation  also  specifies 
the  appearance  and  placement 
requirements  for  the  labels.  EPA 
labeling  regulations  require  that  the 
posting  be  in  block  letters  of  no  less 
than  20- point  bold  type.  The  color  of  the 
letters  should  contrast  with  the 
background  upon  which  they  are 
placed.  The  label  is  to  be  placed  on  the 
upper  third  of  the  vertical  surface  of  the 
pump  on  each  side  with  gallonage  and 
dollar  amount  meters. 

EPA  has  strongly  recommended  that 
states  adopt  their  own  labeling 
regulations,  consistent  %vith  the  Federal 
regulation.  Utah  has  adopted  labeling 
regulations  which  EPA  considers 
approvable.  In  addition  to  the  required 
Federal  language,  Utah  requires  the  type 
of  oxygenate  blended,  and  offers 
resellers  the  option  to  include  the  dates 
in  which  oxygenated  gasoline  is 
dispensed  from  the  pump,  to  be 
indicated  on  the  pump  label  as  follows: 

Option  1  "The  gasoline  dispensed  from 
this  pump  is  oxygenated  and  will  reduce 
cartx>n  monoxide  (tollution  from  motor 
vefaiclet.  This  gasoline  contains  up  to 
(specify  maximum  pertxnt  by  volume)  (fill  in 
this  blank  with  specific  oxygenate  or  specific 
combination  of  oxygenates  in  concentration 
of  at  least  one  percent)." 

Option  2  'The  gasoline  dispensed  from 
this  pump  is  oxygenated  and  will  reduce 
carbon  monoxide  pollution  bt>m  motor 
vehicles.  This  gasoline  contains  up  to 
(specify  maximum  percent  by  volume)  (Fill  in 
the  blank  with  specific  ox>-genate  or  specific 
combination  of  oxygenates  in  concentration 
of  at  least  one  percent)  from  November  1 
through  February  £9." 

m.  Request  for  Public  Comments 

The  EPA  is  soliciting  public 
comments  on  this  notice  and  on  issues 
relevant  to  EPA's  proposed  action. 
Comments  will  be  considered  before 
taking  final  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaldng  procedure  by  submitting 
written  comments  to  the  address  above. 
Comments  must  be  received  on  or 
before  November  19, 1993. 

The  revisions  are  being  proposed 
under  a  procedure  called  "parallel 
processing"  (47  FR  27073).  If  the 
proposed  revisions  are  substantially 
changed  in  areas  other  than  those 
identified  in  this  notice,  EPA  will 
evaluate  those  changes  and  may  publish 
a  revised  NPR.  If  no  substantial  changes 
are  made  other  than  those  cited  in  this 
notice,  EPA  will  publish  a  final 
rulemaking  notice  on  the  revision.  The 
final  rulemaking  action  by  EPA  will 
occur  only  after  SIP  revisions  have  been 
adopted  by  Utah  and  submitted  to  EPA 
for  incorporation  into  the  SIP.  Parallel 
processing  will  reduce  the  time 
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necessary  for  final  approval  of  these  SIP 
revisions  by  3  to  4  months. 

IV.  Proposed  Action 

EPA  is  proposing  to  approve  the 
revisions  to  the  Montana  SIP  and  the 
revisions  to  the  Utah  SIP,  both  for 
oxygenated  gasoline  programs  meeting 
the  requirements  of  section  211(m)  of 
the  Act. 

V.  Executive  Order  12291 

The  0MB  has  exempted  this  rule  firom 
the  requirement  of  section  3  of 
Executive  Order  12291. 

VL  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibihty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
Impact  on  a  substantial  number  of  small 
entities.  Small  entities  Include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  )\irisdiction  over  population  of  less 
than  50,000. 

SIP  approvals  imder  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federd  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the  Act. 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.PA.  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Intergovernmental  relations,  Nitrogen 
dioxide.  Particulate  matter.  Reporting 
and  recordkeeping  reqxiirements.  Sulfur 
dioxide. 

Authority.  42  U.S.C  7401-7671  q. 

Dated:  September  24, 1993. 
Jack  McGrcw, 

Acting  Regional  AdministTxttor. 
IFR  Doc.  93-25759  Filed  10-19-93:  8:45  am] 
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40  CFR  Part  52 
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Approval  and  Promulgation  of  Stata 
implemantatlon  Plana;  Oregon 

AGENCY:  Environmental  Protection 

Agency. 

ACnOM:  Proposed  nde. 

SUIIMARY:  Environmental  Protection 
Agency  (EPA)  is  proposing  to  approve  a 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Oregon.  This  revision  implements  an 
oxygenated  gasoline  program  in  the 
Clackamas,  Jackson,  Multnomah. 
Washington  and  Yamhill  counties,  and 
an  eleven  by  twelve  mile  area 
sur.oimding  Klamath  Falls  and  a  nine 
mile  by  nine  mile  area  sxirrounding 
Grants  Pass.  This  SIP  revision  was 
submitted  to  satisfy  the  requirement  of 
section  211(m)  of  the  Clean  Air  Act  as 
amended  by  the  Clean  Air  Act 
Amendments  of  1990  (the  Act)  which 
requires  all  carbon  monoxide 
nonattainment  areas  with  a  design  value 
of  9.5  parts  per  million  (ppm)  or  greater 
based  generally  on  19B8  and  1989  air 
quality  monitoring  data  to  implement  an 
oxygenated  gasoline  program.  The 
intended  effect  of  this  action  is  to 
propose  approval  of  the  oxygenated 
gasoline  program.  This  action  is  being 
taken  \mder  section  110  of  the  Clean  Air 
Act. 

DATES:  Comments  must  be  received  on 
or  before  November  19. 1993. 
ADDRESSES:  Written  comments  shotild 
be  addressed  to:  Montel  Livingston.  SIP 
Manager,  Air  and  Radiation  Branch 
(AT-082),  United  States  Environmental 
Agency,  1200  6th  Avenue,  Seattle. 
Washington  98101. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at:  Air  and  Radiation  Branch 
(Docket  #  AK2-1-5480),  United  States 
Environmental  Protection  Agency.  1200 
Sixth  Avenue  (AT-082),  Seattle, 
Washington  98101,  and  Department  of 
Environmental  Quality,  Vehicle 
Inspection  Program,  1301  SE.,  Morrison 
Street.  Portland,  Oregon  97214 
FOR  FURTHER  INFORMATION  CONTACT: 
Christ!  Lee,  Air  and  Radiation  Branch 
(AT-082).  United  States  Environmental 
Agency,  1200  Sixth  Avenue.  Seattle, 
Washington  98101.  (206)  553-1814. 
SUPPI^MENTARY  MFORMATION: 

L  Introduction 

Motor  vehicles  are  significant 
contributors  of  carbon  monoxide 
emissions.  An  important  measure 
toward  reducing  these  emissions  is  the 


use  of  cleaner-burning  oxygenated 
gasoline.  Extra  oxygen  enhuices  fuel 
combustion  and  helps  to  offset  fuel-rich 
operating  conditions,  particularly 
during  vehicle  starting,  which  are  more 
prevalent  in  the  winter. 

Section  211(m)  of  the  Act  reqxiires 
that  various  states  submit  revi^ons  to 
their  SIPs  and  implement  oxygenated 
gasoline  programs  by  no  later  than 
November  1, 1992.  This  requirement 
applies  to  all  states  with  carbon 
monoxide  nonattainment  areas  with 
design  values  of  9.5  parts  per  million  or 
more  based  generally  on  1988  and  1989 
data.  Each  state's  oxygenated  gasoline 
program  must  require  gasoline  for  the 
specified  control  area(s)  to  contain  not 
less  than  2.7  percent  oxygen  by  weight 
during  that  portion  of  the  year  in  which 
the  areas  are  prone  to  high  ambient 
concentrations  of  carbon  monoxide. 
Under  section  211(m)(2),  the  oxygenated 
gasoline  requirements  are  to  generally 
cover  all  gasoline  sold  or  dispensed  in 
the  larger  of  the  Consolidated 
Metropolitan  Statistical  Area  (CMSA)  or 
the  Metropolitan  Statistical  Area  (MSA) 
in  which  the  nonattainment  area  is 
located.  Under  section  211(m)(2),  the 
length  of  the  control  period,  to  be 
established  by  the  EPA  Administrator, 
shall  not  be  less  than  four  months  in 
length  imless  a  state  can  demonstrate 
that,  because  of  meteorological 
conditions,  a  reduced  control  period 
will  assure  that  there  will  be  no  carbon 
monoxide  exceedances  outside  of  such 
reduced  period.  EPA  announced 
guidance  on  the  establishment  of 
control  periods  by  area  in  the  Federal 
Register  on  October  20, 1992. 

In  addition  to  the  guidance  on 
establishment  of  control  period  by  area, 
EPA  has  issued  additional  guidance 
related  to  the  oxygenated  gasoline 
program.  On  October  20, 1992  EPA 
announced  the  availability  of 
oxygenated  gasoline  credit  program 
guidelines  in  the  Federal  Register. 
Under  a  credit  program,  marketable 
oxygen  credits  may  be  generated  hum 
the  sale  of  gasoline  with  a  higher  oxygen 
content  than  is  required  (i.e.  an  oxjrgen 
content  greater  than  2.7  percent  by 
weight).  These  oxygen  credits  may  be 
used  to  oBset  the  saie  of  gasoline  with 
a  lower  oxygen  content  than  is  required. 
Where  a  credit  program  has  been 
adopted,  EPA's  guidelines  provide  that 
no  gallon  of  gasoline  should  contain  less 
than  2.0  percent  oxygen  by  weight. 

EPA  issued  labeling  regulations  under 
section  211(m)(4)  of  the  Act.  These 
labeling  regulations  were  published  in 
the  Federal  Register  on  October  20. 
1992. 


n.  Background  for  thia  Action 

Portland,  Grants  Pass,  Klamath  Falls 
and  Medford  are  designated 
nonattaimnent  for  carbon  monoxide  and 
classified  as  moderate  with  design 
values  based  on  1988  and  1989  data. 
Under  section  211(m)  of  the  Act,  Oregon 
was  required  to  submit  a  revised  SIP 
under  section  110  and  part  D  of  title  I 
of  the  Act  which  includes  an 
oxygenated  gasoline  program  for  Grants 
Pass,  Klamath  Falls,  Medford  and 
Portland  by  November  15, 1992.  On 
November  16, 1992  the  Director  of  the 
Oregon  Department  of  Enviroimiental 
Quality  (ODEQ)  submitted  to  EPA  a 
revised  SIP  including  the  oxygenated 
gasoline  program  that  was  adopted  by 
the  Environmental  QuaUty  commission 
on  October  16, 1992  and  went  into  effect 
on  November  1,  1992.  EPA  summarizes 
its  analysis  of  the  state  submittal  below. 
A  more  detailed  analysis  of  any 
inconsistencies  between  the  state 
submittal  and  EPA's  regulation  is 
contained  in  a  Technical  Support 
Document  (TSD),  which  is  available 
from  the  Region  10  office,  listed  in  the 
Addresses  section. 

Type  of  Program  and  Oxygen  Content 
Requirement 

As  discussed  above,  section  211(m)(2) 
of  the  Act  requires  that  gasoline  sold  or 
dispensed  for  use  in  the  specified 
control  areas  contain  not  less  than  2.7 
percent  oxygen  by  weight.  Under 
section  211(m)(5),  the  EPA 
Administrator  issued  guidelines  for 
credit  programs  allowing  the  use  of 
marketable  oxygen  credits.  Oregon  has 
elected  to  adopt  a  regulation  requiring 
control  area  responsible  parties  (CARs) 
to  supply  an  average  of  at  least  2.7 
percent  oxygen  for  each  control  area 
serviced.  A  CAR  is  defined  as  a  person 
who  owns  oxygenated  gasoline  which  is 
sold  or  dispensed  from  a  control  area 
terminal.  A  blender  CAR  is,  in  general, 
a  party  downstream  from  a  terminal 
who  blends  oxygenates  into  gasoline  or 
who  otherwise  changes  the  oxygen 
content  of  the  gasoline  intended  for  use 
in  a  control  area. 

To  achieve  an  average  of  2.7  percent 
oxygen,  a  blender  will  be  allowed  to 
supply  a  minimum  of  2.0  percent 
oxygenate  gasoline  and  a  maximum  of 
3.7  percent.  Each  gallon  of  fuel  pumped 
by  the  retailer  must  have  a  minimum  of 
2.0  percent  oxygen.  Trading  of  oxygen 
credits  is  allowed.  The  following 
sections  of  this  notice  address  some 
specific  elements  of  the  state's 
submittal.  Parties  desiring  more  specific 
information  should  consult  the  TSD. 


Applicability  and  Proffnm  Scope 

Section  211(m)(2)  requires  oxygenated 
gasoline  to  be  sold  during  a  control 
period  based  on  air  quahty  monitoring 
data  and  estabUshed  by  the  EPA 
Administrator.  Oregon  has  established  a 
control  period  of  November  through 
February  which  is  consistent  with  the 
EPA  guidance. 

AlTgasoline  sold  or  dispensed  for  use 
within  a  given  control  area  and  during 
a  given  control  period  must  comply 
with  the  average  2.7  percent  oxygen 
content  requirement  and  must  contain 
not  less  than  2.0  percent  oxygen  by 
weight.  Marketable  oxygen  credits  may 
only  be  used  or  traded  within  the 
boundaries  of  the  control  area  in  which 
they  were  created,  and  only  during  the 
appUcable  control  period. 

Oregon's  oxygenated  gasoline 
program  has  an  "averaging  period" 
scheme.  Under  an'^veraging  period 
scheme,  all  gasoline  sold  or  dispensed 
within  the  control  areas  during  a  given 
averaging  period  must  comply  with  the 
2.7  percent  average  oxygen  content 
standard.  The  averaging  period  in 
Oregon's  program  is  four  months. 

The  Federal  CAA  requires  oxygenated 
gasoline  sold  in  the  entire  county  of 
nonattainment  areas  that  are 
Metropohtan  Statistical  Areas  (MS As). 
Medford  and  Portland  Oregon  are  MSAs 
and  therefore,  the  Oregon  oxygenated 
gasoline  regulations  require  ox>'genated 
gasoline  to  be  sold  in  Clackamas, 
Jackson,  Multnomah,  Washington  and 
Yamhill  counties.  Klamath  Falls  and 
Grants  Pass  are  nonattaiment  areas  but 
are  not  MSAs.  In  this  case,  EPA 
gtiidance  reqiiires  the  nonattainment 
areas  be  control  areas,  as  a  minimum. 
Oregon  regulation  requires  oxygenated 
gasoline  in  an  eleven  by  twelve  mile 
area  surrounding  Klamath  Falls  and  a 
nine  mile  by  nine  mile  area  surrounding 
Grants  Pass.  Both  areas  incorporate  the 
entire  nonattainment  area  thus  meeting 
EPA  guidance.  ODEQ  believes  use  of 
county  boimdaries  in  Grants  Pass  and 
Klamath  Falls  would  impose  an 
unnecessary  burden  cf  record  keeping 
and  UabiUty  on  small  service  stations 
quite  distant  from  the  CO  nonattairmient 
areas.  Sale  of  nonoxy'genated  fuel  from 
these  outl>'ing  stations  outside  of  Grants 
Pass  and  Klamath  Falls  is  not  expected 
to  significantly  impact  ambient  CO 
concentrations  within  the 
nonattainment  areas.  On  the  other  hand, 
other  plaiming  boundaries  such  as  the 
urban  growth  boundaries  are  of  irregular 
shape  and  are  difficult  for  the  pubfic  to 
identify.  They  also  exclude  some  close- 
in  service  stations  that  are  inside  the 
square  and  rectangular  areas.  This  could 
produce  undesirable  competition 


between  oxygenated  fuels  and 
nonoxygenated  foels  stations  and  lead 
to  an  erosion  of  CO  benefits  if 
oxygenated  fuels  purchase  is  not 
considered  desirable  by  the  consumer. 

Registration  and  Reporting 
Requirements 

EPA's  credit  program  guidelines 
specify  that  all  parties  intending  to  trade 
marketable  oxygen  credits  should 
register  with  the  state  at  least  30  days  in 
advance  of  each  control  season.  The  30 
day  time  period  is  intended  to  allow  the 
state  flexioility  and  is  a  suggested 
provision.  Upon  acceptance,  CAR 
identification  numbers  should  be  issued 
by  the  state.  EPA  guidelines  specify  that 
no  party  should  be  allowed  to  generate, 
trade,  buy  or  sell  credits  without  a  CAR 
identification  number. 

Within  at  least  30  days  before  the 
control  period  in  which  a  person  meets 
the  definition  of  CAR  or  blender  CAR, 
that  person  shall  petition  for  registration 
as  a  CAR  or  blender  CAR.  A  person  may 
petition  for  registration  as  a  CAR  or 
Blender  CAR  after  the  beginning  of  the 
control  period  but  should  also  do  so  at 
least  30  days  before  conducting 
activities  as  a  CAR  or  blender  CAR. 
ODEQ  will  issue  a  unique  identification 
number  within  30  days  after  submission 
of  a  registration  application.  All 
terminals,  distributors  and  service 
stations  which  service  control  areas 
during  the  control  period  will  be 
required  to  register  with  ODEQ  and 
receive  a  permit.  A  fee  will  be  assessed 
of  the  registrants  to  support  the  ODEQ's 
efforts.  Terminals  will  be  assessed  an 
aimual  fee  of  $5,700,  distributors  an 
aimual  fee  of  $500  and  service  stations 
an  annual  fee  of  $100.  These  funds  will 
support  the  ODEQ's  annual  budget  of 
$220,000.  This  assures  that  there  is  no 
conflict  with  the  Oregon  constitution's 
restriction  on  the  use  of  fuel  taxes. 

EPA  has  also  specified  that  records 
should  be  retained  by  all  parties  in  the 
gasoline  distribution  system.  EPA's 
guidelines  impose  responsibilities  on 
various  parties  in  the  gasoline  industry. 
Persons  who  produce  or  import  gasoUne 
(refiners  and  importers)  are  responsible 
for  assuring  that  the  gasoline  is  tested 
and  that  the  accompanying 
documentation  accurately  reflects 
ox)rgen  content  Persons  who  transport, 
store,  or  sell  gasoline  (refiners, 
importers,  blenders,  distributors, 
resellers,  retailers,  wholesale  purchaser- 
consumers)  have  various 
responsibilities  associated  with  assuring 
that  only  oxygenated  gasoline  is  sold  or 
dispensed  for  use  in  control  areas. 
Terminal  owners  and  operators  are 
responsible  for  assxiring  that  the  oxygen 
content  of  the  gasoline  they  receive. 
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handle,  or  dispense  is  accurate. 
Retailers  and  wholesale  purchaser- 
consumers  are  respransible  for  assuring 
that  gasoline  intended  for  sale  during 
the  control  period  contains  at  least  2.0 
percent  oxygen  by  weight. 

All  parties  in  the  gasoline  distribution 
network  who  are  located  or  do  business 
within  a  control  area,  and  whose 
product  is  eventually  sold  into  the 
control  area  for  ultimate  use,  should  be 
required  to  keep  records  concerning 
certain  day-to-day  activities.  Under 
these  guidelines,  refiners  and  importers 
should  be  required  to  keep  a  copy  of  all 
the  tests  that  are  performed  on  batches 
of  gasoline  prior  to  shipment,  as  well  as 
copies  of  the  bills  of  lading  or  transfer 
documents  for  each  batch.  Carriers  and 
distributors  should  be  required  to  keep 
copies  of  the  documents  which 
accompany  every  batch  of  gasoline  their 
employees  handle.  Terminal  owners 
and  operators  and  CARs  and  blender 
CARs  (in  an  averaging  program)  should 
be  required  to  keep  records  of  both  the 
gasoline  they  receive  from  upstream 
parties,  as  well  as  copies  of  all  the  tests 
performed  and  records  created  before 
the  gasoline  was  transferred  to  a 
downstream  party.  Oregon  meets  these 
requirements. 

EPA  guidelines  also  require  that  CARs 
commission  an  annual  attest 
engagement,  performed  by  either  an 
internal  auditor  or  independent 
Certified  Public  Account  (CPA).  The 
guidelines  also  specify  that  the 
standardized  forms,  specifying  agreed- 
upon  procedures  for  the  conduct  of  the 
attest  engagement,  for  use  by  the 
internal  auditor  or  CPA  be  provided  by 
the  state. 

ODEQ.  in  an  attempt  to  reduce 
excessive  paperwork,  is  not  requiring  an 
annual  "attest  engagement"  as  included 
in  the  EPA  guidelines.  Instead,  attest 
engagements  will  be  used  only  for 
defense,  at  the  option  of  the  blender 
CAR.  If  performed,  the  attest 
engagement  shall  consist  of  performing 
the  agreed  upon  procedures  set  forth  in 
the  guidelines  in  accordance  with  the 
Association  of  Independent  Certified 
Public  Accountants'  statements  on 
standards  for  Attestation  Engagements 
and  using  statistical  sample  design 
parameters  provided  by  EPA. 

Oregon  believes  the  combination  of 
blender  records  review  conducted  by 
the  state  enforcement  personnel  and  the 
Oregon  tax  credit  program  should 
combine  to  ensure  adequate  compliance 
documentation.  Oregon  currently  has  an 
oxygenated  gasoline  tax  credit  of  five 
cents  per  gallon  for  ethanol  blends.  This 
credit  should  provide  incentive  for  the 
use  of  oxygenated  fuels  even  in  areas 
and  during  periods  when  oxygenated 


fuel  is  not  required.  Parties  taking 
advantage  of  the  Oregon  tax  credit  must 
file  monthly  reports  with  the  State 
Motor  Vehicles  Division  to  support 
payment  of  a  reduced  state  fuel  tax. 
Submission  of  these  records  should 
reinforce  compliance  vtrith  averaging 
reports.  ODEQ  would  be  able  to  cross 
reference  with  these  records. 

ODEQ  plans  on  doing  extensive 
annual  review  of  gasoline  blender 
records  to  insure  compliance.  Also,  the 
Oregon  Department  of  Transportation's 
five  cent  per  gallon  tax  credit  for 
ethanol  oxygenated  gasoline  supplies 
incentive  for  industry  to  use  oxygenated 
gasoline  to  the  3.5  volume  {>ercent  level 
even  without  regulatory  requirement. 
Given  these  circumstances,  EPA 
approves  of  this  approach  for  the  state 
of  Oregon. 

Prohibited  Activities 

EPA's  credit  program  guidelines 
contain  provisions  designed  to  ensure 
that  gasoline  that  fails  to  meet  the  2.0 
f)ercent  by  weight  minimum  oxygen 
content  requirement  is  not  available  for 
use  within  a  control  area.  Generally, 
CARs  or  blender  CARs  may  not  transfer 
gasoline  for  use  in  a  control  area  that 
contains  less  than  the  minimum  percent 
of  oxygen  by  weight  to  parties  who  are 
not  themselves  registered  as  CARs  or 
blender  CARs.  Under  EPA's  credit 
program  guidelines,  regulated  parties, 
including  refiners,  importers,  oxygenate 
blenders,  carriers,  distributors,  or 
resellers  may  not  fail  to  comply  with 
recordkeeping  requirements. 

Oregon's  rule  specifies  that  at  the  end 
of  the  control  period,  the  CAR  must 
report  to  the  state  the  blending  activities 
and  will  be  liable  for  a  penalty  from 
ODEQ  if  the  average  (with  credits)  is 
less  than  2.7  percent.  If  a  fuel  dispenser, 
for  example,  is  found  dispensing  fuel  of 
less  than  2.0  percent  oxygen  in  a  control 
area  during  a  control  period,  all  parties 
that  owned  the  fuel  from  the  CAR  to  the 
station  will  be  considered  responsible 
parties,  Including  the  CAR  itself. 
Oregon's  rule  meets  all  of  the  above 
guidelines. 

Transfer  Documents 

EPA's  credit  program  guidelines 
specify  that  transfer  documents  should 
Include  the  following  information:  date 
of  the  transfer,  name  and  address  of  the 
transferor,  name  and  address  of  the 
transferee,  the  volume  of  gasoline  which 
is  being  transferred,  the  proper 
identification  of  the  gasoline  as 
oxygenated  or  nonoxygenated,  the 
location  of  the  gasoline  at  the  time  of 
the  transfer,  the  type  of  oxygenate,  and 
the  oxygen  content  of  the  gasoline  (for 
transfers  upstream  of  the  control  area 


terminal  and  for  transfars  between 
CARs,  include  the  oxygenate  volume  of 
the  gasoline).  Records  are  to  be  kept  in 
a  location  where  they  are  available  for 
state  review.  Oregon  meets  EPA's 
recommendation. 

Oregon  has  included  requirements 
related  to  transfer  dociunentation  in  its 
regulation.  These  transfer  document 
requirements  %vill  enhance  the 
enforcement  of  the  oxygenated  gasoline 
regulation,  by  providing  a  paper  trail  for 
each  gasoline  sample  taken  by  state 
enforcement  personnel. 

Enforcement  and  Penalty  Schedules 

State  oxygenated  gasoline  regulations 
must  be  enforceable  by  the  state 
oversight  agency.  Each  state  should 
devise  a  comprehensive  penalty 
schedule.  Penalties  should  reflect  the 
severity  of  a  party's  violation,  the 
compliance  history  of  the  party,  as  well 
as  the  potential  environmental  harm 
associated  with  the  violation. 

At  the  end  of  the  control  period,  the 
CAR  must  report  to  the  state  the 
blending  activities  and  will  be  liable  for 
a  penalty  from  ODEQ  if  the  average 
(with  credits)  is  less  than  2.7  percent.  If 
a  fuel  dispenser  (i.e.  service  station),  for 
example,  is  found  dispensing  fuel  of 
less  than  2.0  percent  oxygen  in  a  control 
area  during  a  control  period,  all  parties 
that  owned  the  fuel  from  the  CAR  to  the 
station  will  be  considered  responsible 
parties,  including  the  CAR  itself. 
Violations  of  oxygenated  fuels'  rules 
will  be  Class  n  as  defined  in  OAR  340 
Division  12.  Penalties  will  range  from  a 
minimum  of  $400  per  day  per  violation 
to  maximum  of  $10,000  per  day  per 
violation  depending  on  the  severity  of 
the  violation  and  violator's  past  record 
of  compliance. 

Test  Methods  and  Laboratory  Review 

EPA's  sampling  procedures  are 
detailed  in  appendix  D  of  40  CFR  part 
80.  EPA  has  recommended,  in  its  credit 
program  guidelines,  that  states  adopt 
these  sampling  procedures.  Oregon  has 
adopted  EPA  sampling  procedures. 

Each  state  regulation  must  Include  a 
test  method.  EPA's  guidelines 
recommend  the  use  of  the  OFID  test, 
although  parties  may  elect  to  use 
ASTM-D4815-a9  or  another  method,  if 
approved  by  EPA.  Oregon  has  elected  to 
use  the  ASTM  4815-89  or  other  test 
methods  determined  by  ODEQ  and  EPA 
as  being  an  equivalent. 

EPA  has  established  an  interim  testing 
tolerance,  which  states  appropriate 
ranges  for  credit  and  per-gallon 
programs  (See  Memorandum  dated 
October  5, 1992  from  Mary  T.  Smith). 
As  EPA  states  in  that  memorandum,  the 
purpose  of  the  testing  in  a  credit 
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program  is  to  detannin*  if  ft  sampis 
meets  the  2.Q  peioent  minimum  axygsn 
content  raquixement  and  ta  datonnme 
whether  the  documantatioii  that 
accompanied  that  gasoline  is  correct. 
For  a  per-gallon  program,  the  purpose  of 
the  testing  is  to  aetermine  whether  the 
gasohne  contains  less  than  2.7  percent 
oxygen  by  weight  Oregon  has 
established  that  during  the  controF 
period  and  in  each  control  area, 
oxygenated  gasoline  blenders  nnist 
supply  aa  averaga  of  at  least  2.7  porcant 
oxygen  for  eadi  control  araa  aeivioad. 
To  aehiave  aD  avarase  of  2^  pastant 
oxygen  a  bleoder  wul  ba  alknaad  to 
supply  a  minimum  of  2.0  pereant 
oxygenate  gasolina  and  a  imimum  of 
3.7  percent  Each  galk»i  of  tmi  pumped 
by  the  retailer  must  have  a  miMmnm  el 
2.0  percent  oxygeik 

Lab^ng 

EPA.  was  required  to  issue  Federal 
labeling  regulations  under  section 
211(ai]i(4)  of  the  Act  These  regulatioiu, 
published  in  the  Federal  RsKtstar  on. 
October  20, 1992,  raouired  the  fbUowing 
statement  be  posted  for  a  per-gallon 
program  or  credit  program  with 
minimum  oxygen  content  requirement: 

"The  gasobne  dispansed  from'  this 
pump  is  oxygenated  and  will  reduce 
carbon  monoxide  pollution  from  motor 
vehiciss."ThaFeaaraliagulabon  also 
specifies  tha  appeetanoe  and  placemeDt 
requirements  ror  the  laMa. 

£PA  has  strongly  racnaraeaded  that 
states  adopt  thair  own  labeling 
regulations,  consistant  with  the  Federal 
regulation.  Oregon  has  adopted  labeling 
regulations  that  difiar  from  tha  Federal 
regulation  in  tha  following  way(sl.  Tha 
lettaiing  on  tha  label  is  in  olock  style  of 
at  least  20  point  bold  type  and  the  label 
is  being  placad  on  each  sids  of  the 
dispenser  from  which  tha  gasoline  can 
be  dispensed  and  on  the  upper  one  half 
of  the  dispaii&er,  La  a  position  that  will 
be  clear  and  con^icuous  to  tha 
consumer. 

Also.  Oregon's  regulation  lequiiea  a 
second  label  which  shows  the  type  of 
oxygenate(s)  and  the  exact  (plus  or 
minus  0.5%)  or  maximum  use 
concentration  by  volume  of  oxygenates 
in  the  gasoline.  EPA  approves  Oregon's 
labeling  requirement. 

EPA's  review  of  the  material  indicates 
that  the  state  has  adopted  an  oxygenated 
gasohne  regulation  in  accordance  with 
the  requirements  of  the  Act.  EPA  is 
proposing  to  approve  the  Oregon  SIP 
revision  tor  an  ox>'genated  gasolina 
program,  which  was  submitted  on 
November  16. 1992.  EPA  is  soiidtisg 
publie  comments  oa  tha  issues 
discussed  in  diis  notice  or  on  other 
relewBit  Boattsis.  These  ''«"»"«f'T*T  will 


be  coasidared  bafora  taking  final  action. 
Interested  parties  may  participate  in  the 
Federal  rulemaking  procedure  by 
submitting  written  comments  to  the 
EPA  Regional  ofBce  listed  in  the 
Addresses  section  of  this  document 

m.  Propoead  Actio* 

EPA  is  proposing  to  approva  this 
revision  to  the  Oregon  SIP  fat  an 
oxygenated  gasolina  programi. 

IV.  AaniBisti  ativa  Kavicw 


This  action  haa  baea  dassified  as  a 
Table  2  actkm  by  tha  RegtoBat 
Adnitnistrator  under  tha  procedures 
published  in  tha  Fodaral  Register  on 
Jmuary  19, 1969  (54  FR  2214-2225).  On 
January  6. 1989,  ^e  Office  of 
ManagenMBt  and  Budget  fOMB)  warved 
Table  2  and  Table  9  revisions  tnm  tha 
requirements  of  section  3  of  Elxeoitive 
Order  12291  ibr  a  period  of  two  years 
(54  FR  2222).  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  STP  revisions.  OMB  has 
agreed  to  continue  tha  terapocary  waiver 
until  such  time  aa  it  rules  on  EPA's 
request 

Undae  S  U.S.C  GOSCb),.  I  certify  that 
this  SIP  taviaion  will  xkot  hara  a 
significant  sconomic  impact  en  a 
sohstantial  number  of  small  entities  {^99 
46  FR  8709). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allovring  or 
establishing  a  precedent  far  any  futxire 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  win  be 
considered  separately  in  light  of  specific 
technical^  eccmomic  and  environmental 
fectors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  Executive  Order  1229.  today's 
action  is  not  "ma)ac."  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

List  of  Subfects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  cont^vl.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference,  Ozone,  Volatile  organic 
compoimds. 

Authority:  42  U.SC  7401-7671q. 

Dated:  October  1, 1993. 
Gerald  A.  Emison, 
Acting  Reponcd  Administrator. 
[FR  Doc  93-25765  Filed  10-19-93;  8:45  am} 


40  CFR  Part  S2 
rr»-M-t-«94«;  Fm.-47»t-ai 

Conditional  ApproMat  and 
Promulgatton  of  ImplamaiHtlen  Plait 
Stata  of  Tvma  Tra«aportBtion  Control 
Maaauraa  (TCM)  Program 

AGENCY:  Environmental  Protection 

Agency  fEPA). 

ACTION:  Proposed  rutemaklng, 

smOAWY.  This  actian  proposes  to 
con^tionally  approve  a  revision  to  the 
Texas  SUta  Implamentation  Plan  (SIP) 
for  the  attaiamoit  of  National  Ambient 
AirQuahtY  Standards  (NAAQS)  fior 
ozone  in  the  HoustoD'Calvestfin- 
Brazoria  (hereinafter  called  Houston) 
nonattainment  area.  This  revision 
provides  for  tha  adoption  sad 
implementation  of  TCMs  for  meeting 
requirements  of  the  Clean  Air  Act  (Q\A) 
as  aaiended  in  1990.  This  SIP  revision 
Is  a  commitment  for  purposes  of 
ofiisatting  any  growth  in  emissions  from 
the  growth  in  vehicla  miles  travelled 
(VMT)  or  Dumbw  of  trips  and  to  attain 
reduction  in  motor  vehicle  emissions,  in 
combination  with  other  emission 
reduction  requirements,  as  necessary  to 
comply  with  reasonable  further  progress 
(RFP)  milestones  and  attainment 
requirements  of  the  CAA.  The  State  of 
Texas  submitted  this  SIP  revision  to 
satisfy  tha  statutory  mandate,  found  in 
section  182  of  ttia  CAA.  that  recuures  tha 
State  to  submit  a  SIP  revision  which 
identifies  and  adopts  specific 
enforceable  TCMs  to  offset  any  growtii 
in  emissions  from  growth  in  VMT  or 
number  of  vehicular  trips  in  severe 
ozone  nonattainment  areas.  The  EPA  is 
proposing  to  conditiQiiaUy  approve  this 
SIP  revision  uiKiar  section  110(k)(4)  of 
the  CAA.  The  proposed  conditional 
approval  is  based  on  a  commitment  by 
the  Governor  to  the  tini«iy  adoption  and 
implementation  of  a  TCM  program  for 
meeting  all  requirements  of  the  CAA 
and  submission  of  a  schedule  for  timely 
implementation  of  TCMs  for  offsetting 
VMT  emissions.  The  rationale  for  the 
conditional  approval  and  other 
information  are  provided  in  this 
document. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  on  or 
before  November  19,  1993. 
ADDRESSES:  Comments  should  be 
submitted  to  the  EPA  Region  6  address 
indicated.  Copies  of  the  State's 
submittal  and  other  relevant 
information  are  available  for  inspection 
during  normal  business  hours  at  the 
following  locations.  Interested  persons 
wanting  to  examine  these  documents 
should  make  an  appoiBtment  with  the 
appn^uiata  offica  at  least  24  hours 
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before  the  visiting  day  by  contacting 
Thomas  Diggs.  Chief.  Planning  Section 
(6T-AP),  Air  Programs  Branch,  Air, 
Pesticides,  and  Toxics  Division. 
Environmental  Protection  Agency. 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202,  telephone  (214)  655-7214; 
or  Texas  Natural  Resource  Conservation 
Commission.  Air  Quahty  Planning, 
12124  Park  35  Circle,  Austin.  Texas 
78753,  telephone  (512)  908-1000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
J.  Behnam.  P.  E.;  Air  Programs  Branch, 
Environmental  Protection  Agency, 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202.  telephone  (214)  655-7247. 
SUPPLEMENTARY  INFORMATION: 

Requirements  for  SIP  Approval 

Section  182(d)(1)(A)  of  the  CAA 
requires  States  containing  ozone 
nonattainment  areas  ciassiBed  as 
"severe"  pursuant  to  section  181(a)  of 
the  CAA  to  adopt  TCMs  and 
transportation  control  strategies  to  offset 
any  growth  in  emissions  from  growth  in 
VMT  or  number  of  vehicle  trips  and  to 
attain  reductions  in  motor  vehicle 
emissions  (in  combination  with  other 
emission  reduction  requirements)  as 
necessary  to  comply  with  the  CAA's 
RFP  milestones  and  attainment 
requirements.  The  requirements  for 
establishing  a  VMT  Offset  program  are 
discussed  in  the  General  Preamble  to 
Title  I  of  the  CAA  (57  FR  13498)  April 
16. 1992.  in  addition  to  section 
182(d)(1)(A). 

■  Section  110(k)  of  the  CAA  contains 
provisions  governing  the  EPA's  review 
of  SIP  submittals.  Once  found  to  be 
complete  or  deemed  complete  by  the 
passage  of  time,  the  EPA  can  take  one 
of  three  actions  on  VMT  Offset  SIP 
submittals.  If  the  submittal  satisfactorily 
addresses  all  of  the  required  VMT  Offset 
elements,  the  EPA  shall  grant  full 
approval.  If  the  submittal  contains:  (1)  A 
commitment  from  the  Governor  or  the 
Governor's  designee  to  take  the  required 
actions:  (2)  a  schedule  establishing  a 
date  certain  for  taking  the  required 
actions,  with  the  date  not  being  later 
than  one  year  from  the  time  the  EPA 
will  issue  a  final  conditional  approval; 
and  (3)  evidence  that  a  public  hearing 
was  held  on  the  commitments,  the  EPA 
may  grant  conditional  approval.  See 
July  22, 1992.  memorandum  from 
Michael  M.  Shapiro,  Deputy  Assistant 
Administrator  for  Air  and  Radiation, 
entitled  "  Guidelines  for  State 
Implementation  Plan  (SIP)  Submittals 
Due  November  15. 1992.'"  Finally,  if  the 
submittal  fails  to  adequately  address  or 
commit  to  address  one  or  more  of  the 
mandatory  VMT  Offset  elements,  the 
EPA  shall  issue  a  disapproval. 


Requirements  for  VMT  Emission  Otbet 

Section  182(d)(1)(A)  of  the  CAA 
requires  that,  in  order  to  gain  full 
approval,  a  VMT  Offset  SIP  submittal 
must: 

(1)  Identify  and  adopt  specific 
enforceable  TCMs  and  transportation 
control  strategies  to  offset  any  growth  in 
emissions  from  growth  in  VMT  or 
number  of  vehicle  trips; 

(2)  Identify  and  adopt  specific 
enforceable  TCMs  and  transportation 
control  strategies  that  obtain  reductions 
in  motor  vehicle  emissions  in 
combination  with  other  emission 
reduction  requirements  as  necessary  to 
comply  with  RFP  milestones; 

(3)  Consider,  choose  from  among,  and 
implement  the  measures  specified  in 
section  108(f)  of  the  CAA  as  necessary 
to  demonstrate  attainment  of  the 
NAAQS;  and 

(4)  Ensure  adequate  access  to 
downtown,  other  commercial,  and 
residential  areas,  and  that  emissions  and 
congestion  are  reduced  rather  than 
relocated. 

Section  182(d)(a)(A)  reqiiires  that 
States  submit  this  SIP  revision  by 
November  15, 1992,  in  order  to  ensure 
that  projected  motor  vehicle  volatile 
organic  compounds  (VOC)  emissions 
will  never  be  greater  during  the  ozone 
season  in  any  given  year  than  during  the 
preceding  year's  ozone  season.  When 
growth  in  VTvTT  or  number  of  vehicle 
trips  would  otherwise  cause  a  motor 
vehicle  emissions  uptxim,  that  upturn 
must  be  prevented.  The  emissions  level 
at  the  point  of  potential  upturn  becomes 
a  ceiling  on  motor  vehicle  emissions. 
While  this  requirement  is  simple  in 
concept,  its  application  could  encourage 
areas  to  delay  VMT  or  emissions 
reduction  measures  suitable  for  use  as 
offsets  until  the  trend  in  motor  vehicle 
emissions  reaches  its  minimimi  point 
and  is  about  to  turn  upwards.  To 
implement  the  VMT  offset  provision 
while  avoiding  this  counterproductive 
incentive  for  delay,  the  EPA  looks  for 
State  compliance  with  the  following 
approach:  if  projected  motor  vehicle 
emissions  during  the  ozone  season  in 
one  year  are  not  higher  than  during  the 
ozone  season  the  year  before,  given  the 
control  measures  in  the  SIP,  the  VMT 
Offset  requirement  is  satisfied. 

However,  if  the  State  plans  to 
implement  control  measures  over  and 
above  those  specifically  required  by  the 
CAA  and  those  required  to  demonstrate 
RFP  and  attainment  earlier  than  would 
be  necessary  and  sufficient  to  prevent 
an  emissions  upturn,  a  projected 
subsequent  growth-related  increase  to 
the  level  of  emissions  that  would  occur 
if  these  measures  were  scheduled  later 


will  not  be  considered  to  violate  the 
requirement  to  offset  emissions  due  to 
growth  in  VMT  or  number  of  vehicle 
trips.  The  latter  situation  will  be  viewed 
as  a  temporary  reduction  in  emissions  to 
a  level  below  that  which  is  required  by 
the  provision,  rather  than  an  increase 
above  the  required  level,  with  no  effect 
on  emissions  at  or  after  the  point  at 
which  offsetting  measures  become 
essential  to  compliance. 

The  EPA  will  approve  a  SIP  revision 
as  meeting  this  provision  despite  a 
forecasted  upturn  in  vehicle  emissions, 
as  long  as  motor  vehicle  VOC  emissions 
in  the  ozone  season  of  a  given  year  do 
not  exceed  a  ceiling  level  which  reflects 
a  hypothetical  strategy  of  implementing 
otherwise  specifically  reqiiired 
measures  on  schedule  and  saving  offset 
measures  until  the  point  at  which  VMT 
growth  would  otherwise  cause  an 
emissions  upturn.  The  ceiling  level  is 
therefore  defined  (up  to  the  point  of 
upturn)  as  motor  vehicle  emissions  that 
would  occur  in  the  ozone  season  of  that 
year,  with  VMT  growth,  if  all  measures 
for  that  area  in  that  year  were 
implemented  as  required  by  the  CAA. 
When  this  curve  begins  to  turn  up  due 
to  growth  in  VMT  or  vehicle  trips,  the 
ceiling  becomes  a  fixed  value. 

The  ceiling  line  would  include  the 
effects  of  Federal  measures  such  as  new 
motor  vehicle  standards.  Phase  II  Reid 
Vapor  Pressure  controls,  and 
reformulated  gasoline,  as  well  as  CAA- 
mandated  SIP  requirements  such  as 
enhanced  inspection  and  maintenance, 
the  fleet  clean-fiiel  vehicle  program,  and 
the  employer  trip  reduction  program. 
The  ceiling  line  would  also  include  the 
effects  of  forecasted  growth  in  VMT  and 
vehicle  trips  in  the  absence  of  new 
discretionary  measures  to  reduce  them. 
The  ceiling  line  must,  in  combination 
with  projected  emissions  from 
nonvehicle  sources,  satisfy  the  RFP 
requirements  for  the  area.  Any  VMT 
reduction  measures  or  other  actions  to 
reduce  motor  vehicle  emissions  adopted 
since  November  15. 1990.  and  not 
specifically  required  for  the  area  by 
another  pro\ision  of  the  CAA,  would 
not  be  included  in  the  calculation  of  the 
ceiling  line. 

Forocaisted  motor  vehicle  emissions 
must  be  held  at  or  below  the  minimum 
level  of  the  ceiling  line  aftet  the  ceiling 
line  reaches  its  minimum  level.  If  an 
area  implements  offset  measures  early. 
the  forecasted  emissions  will  be  less 
than  the  ceiling  line,  and  forecasted 
motor  vehicle  emissions  could  increase 
from  one  year  to  the  next,  as  long  as 
forecasted  emissions  never  exceed  the 
ceiling  line. 
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Basis  fur  Conditional  Approval 

SectioD  182(d)(1)(A)  toquires  that 
specific,  anforceabla  measures  selected 
by  tbe  State  be  submitted  by  November 
15,  1992,  along  with  a  demonstration 
that  they  are  adequate  to  offset  any 
growth  in  emissions  from  growth  in 
VMT  or  number  of  trips,  wUch  the  EPA 
interprets  to  mean  adequate  to  hold 
vehicle  emissions  within  the  ceiling 
described  above.  It  also  states  that  these 
measures,  beyond  offsetting  grow^  in 
emiasioDs.  shall  be  sufBcient  to  allow 
total  area  emissions  to  comply  with  the 
RFP  and  attainment  requirements. 
These  requirements  create  a  timing 
problem.  Ozone  nonattainment  areas 
affected  by  this  provision  are  not 
otherwise  required  to  submit  a  SIP 
demonstration  which  predicts 
attainment  of  the  1996  RFP  milestone 
until  November  IS,  1993,  and  tikev^ise 
are  not  required  to  demonstrate  post- 
1996  RFP  and  attainment  until 
November  15. 1994.  The  EPA  does  not 
believe  that  Congress  Intended  the  ofEset 
growth  provision  to  advance  the  dates 
tor  these  broader  submissions.  Even 
without  the  requirement  that  the  offset 
growth  measures  be  sufficient  to  allow 
overall  RFP  and  attainrnent  in 
coniunction  Mrith  other  measures,  the 
EPA  believes  that  the  November  15. 
1992,  date  would  not  allow  sufficient 
time  to  develop  a  set  of  measures  that 
would  comply  with  the  ofbet  growth 
provision  over  the  long  term. 

To  address  this  timing  problem  so  as 
to  allow  8  more  coordinated  and 
comprehensive  planning  process,  the 
EPA  will  accept  committal  SIP  revisions 
for  the  offset  growth  requirement  under 
the  conditional  approval  authority  of 
section  110{k)(4)  of  the  CAA  as 
discussed  in  this  document  under 
"Requirements  for  SIP  Approval".  This 
will  allow  States  one  year  from  EPA 
conditional  approval  of  the  committal 
revision,  but  not  beyond  November  15, 
1994,  to  submit  the  full  revision 
containing  sufficient  measures  in 
specific  and  enforceable  form. 

State  Sabminal 

The  EPA  designated  the  Houston  area 
as  a  **severe"  nonattainment  area  for  the 
ozone  NAAQS.  Section  182(d)(l)tA)  of 
the  CAA  requires  the  State  of  Texas  to 
implement  specific  enforceable  TCMs 
and  transfKHtation  control  strategies  for 
o^setting  ^owth  in  emissions  firom  the 
VKCr  grow^  in  this  nonattainment  area. 
Thia  State  of  Texas  has  not  submitted  a 
full  TCM  SIP  revision  for  failiilling  the 
requirements  of  section  182^Ml)UM  of 
the  CAA  as  discussed  eerBer  in  tl^ 
documcDft;  hewevet,  tlM  CovenuH*  has 
submittBd  a  eommiatal  Sff  ia  eider  to 


address  the  statutory  requirements  as 
specified  in  the  General  Preamble  for 
Implementation  of  Title  I  of  the  CAA  (57 
m  13498)  April  16, 1992.  The 
submittal,  dated  November  13, 1992, 
includes  a  commitment  for  adophon 
and  submission  of  a  full  TCM  SIP  for 
the  Houston  nonattainment  area,  and  a 
schedule  which  contains  the  milestones 
for  submission  of  a  final  SIP  revision  no 
later  than  November  15, 1994.  A  public 
hearing  on  the  submittal  was  held  by 
the  State  on  September  2, 1992.  in 
Houston,  in  accordance  with  40  CFR 
part  51.  §  51.102.  The  State's  action  is 
consistent  with  the  three  criteria  for 
conditional  approval  that  has  been  dted 
earlier  In  this  document. 

The  schedule  commits  the  State  to 
submit  an  interim  SIP  revision  by 
November  15, 1993,  which  vrill  inchide 
certain  selected  TCMs,  regulatory 
development,  and  RFP  in  addressing 
partially  the  requirements  of  the  CAA 
specified  in  section  182(d)(l)<A).  In 
addition,  the  State  is  committed  to 
submit  its  final  specific  enforceable 
TCMs,  transportation  control  strategies, 
and  other  requirements  (or  offsetting 
any  growth  in  emissions  ht>m  the 
growth  in  VMT  or  number  of  trips  for 
attaining  reduction  in  motor  vehicle 
emissions  in  combination  with  other 
emission  reduction  requirements  no 
later  than  November  15. 1994.  k  should 
be  noted  that  the  final  TCM  SO*  must  be 
submitted  to  the  EPA  one  year  from  the 
final  approval  date  of  the  conditi<vial 
approval,  but  no  later  than  November 
15, 1994,  whichever  comes  first. 

Proposed  Actioa 

The  EPA  is  proposing  to  conditionally 
approve  the  Texas  TQA  committal  SIP 
under  section  110(k)(4l  for  the  Houston 
ozone  nonattainment  area.  This 
proposed  conditional  approval  is  based 
on  review  and  evaluation  of  the 
Governor's  submission  of  November  13, 

1992.  as  commitments  that  the  Slate  of 
Texas  will  submit  an  interim  TCM  SIP 
revision  including  the  legal  authority  to 
the  EPA  no  later  than  November  15, 

1993.  and  a  full  TCM/VMT  Offset 
demonstration  SIP  by  November  15. 

1994.  The  EPA's  review  and  evaluation 
of  the  committal  SEP  shows  that  the 
State's  submittal  is  appropriate  for 
conditional  approval  under  section 

1 10(k)  of  the  CAA  and  meets  the  diree 
criteria  which  have  been  outhned  in 
this  document.  As  indicated  at  the 
outset  of  this  document,  the  EPA  will 
consider  any  comments  from  all  parties 
received  by  November  19. 1993. 

This  prapoeat  is  also  intended  to 
clarify  psovisaons  of  tbe  CAA  andee 
sactioiia  t79iaX  (b^  and  tta(Bi)L  Tb» 


EPA  is  required  to  take  certain  actions 
concerning  \he  deficient  SlPs. 
nonsubmittals,  and  failure  to  comply 
with  the  sc~hedule  provided  in  the 
committal  SIPs.  If  the  State  fails  to  meet 
the  applicable  interim  milestones  in  its 
commitment  prior  to  the  EPA's  Final    ^ 
action  on  the  c-ommitment.  the  EPA 
proposes,  in  the  alternative,  to 
disapprove  the  committal  SIP  as  failing 
to  comply  with  section  110(kK4), 
because  the  EPA  believes  Texas  could 
not  meet  the  November  15,  1993,  and/ 
or  November  15, 1994,  submission  dates 
should  the  interim  milestones  not  be 
met.  If  the  EPA  takes  final  conditional 
approval  on  the  commitment,  the  State 
must  meet  its  commitment  to  adopt 
specific  and  enforceable  TCMs.  and 
submit  these  requirements  to  the  EPA 
within  the  time  specified  ia  its  schedule 
once  the  EPA  has  conditionally 
approved  this  commitment.  If  the  State 
fails  to  adopt  or  submit  the  required 
rules  to  the  EPA  by  November  15, 1993, 
this  approval  will  become  a  disapproval 
upon  EPA  notification  of  the  State  by  a 
letter.  Upon  notification  by  the  EPA  to 
Texas  that  this  committal  SIP  is 
disapproved,  this  conunittal  %irill  no 
longer  be  a  part  of  the  approved  Texas 
SIP.  The  EPA  will  subsequently  publish 
a  notice  indicating  that  the  conunitment 
has  been  disapproved  and  withdrawn 
from  the  SIP.  In  addition,  if  the  EPA 
issues  a  final  disapproval  or  the 
conditional  approval  is  converted  to  a 
disapproval,  the  sanctions  clock  under 
section  179(a)  %%rill  begin.  This  clock 
will  begin  at  the  time  the  EPA  issues  a 
final  d^pproval  and  notifies  the  State 
by  letter  that  a  conditional  approval  has 
been  converted  to  a  disapproval.  If  the 
State  does  not  submit  a  SIP,  and  the 
EPA  does  not  approve  the  SIP  on  which 
the  disapproval  was  based  within  18 
months  of  the  disapproval,  the  EPA 
must  impose  one  of  the  sanctions  under 
section  179(b) — highway  funding 
restrictions  or  the  offset  sanction. 
Pursuant  to  section  llOtm).  the  EPA  has 
discretionary  authority  to  impose 
sanctions  at  any  time  after  a  final 
disapproval.  In  addition,  the  final 
disapproval  triggers  the  Federal 
Implementation  Plan  requirement  under 
section  110(c). 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et.  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Altemetively.  the  EPA  mey 
certify  that  the  rule  will  not  have  a 
significant  impact  en  a  substantial 
number  of  small  entities.  Small  entities 
include  smaU  ^siaeafet.  amail  ael-lw- 
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profit  enterpriseo,  and  government 
entities  with  fiirisdiction  over 
populations  of  less  than  50,000. 
Conditional  approvals  of  SIP  submittals 
imder  section  110  and  siibpart  I,  part  D. 
of  the  CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibiUty  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  CAA  forbids  the  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds  [Union  Electric  Co.  v.  U.S. 
E.P.A.,  427  U.S.  246.  256-66  (S.  Q. 
1976);  42  U.S.C  7410(a)(2)). 

If  conditional  approval  is  converted  to 
a  disapproval  imder  section  110(1c). 
based  on  the  State's  failure  to  meet  the 
commitment,  it  will  not  affiect  any 
existing  State  requirements  applicable 
to  small  entities.  Federal  disapproval  of 
the  State  submittal  does  not  affect  its 
State-enforceability.  Moreover,  the 
EPA's  disapproval  of  the  submittal  does 
not  impose  a  new  Federal  requirement. 
Therefore,  the  EPA  certifies  that  such  a 
disapproval  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  it  does  not  remove 
existing  State  requirements,  nor  does  it 
substitute  a  new  Federal  requirement. 

This  action  has  been  classified  as  a 
Table  Two  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  (FR) 
on  January  19, 1989  (54  FR  2Z14-2225). 
On  January  6. 1989.  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  Two  and  Table  Three  SIP 
revisions  (54  FR  2222)  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  tv^'0  years. 
The  EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  Two  and 
Three  SIP  revisions.  The  OMB  has 
agreed  to  continue  the  temporary  waiver 
imtil  such  time  as  it  rules  on  the  EPA's 
request. 

List  of  Soblects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Nitrogen  dioxide,  Ozone, 
Sulfur  oxides. 

Authority:  42  U.S.C  7401-7671q. 


Dated:  September  24, 1993. 
A.  Stanely  Maibtus. 
Acting  Regional  Administrator 
[FR  Doc  93-25763  Filed  10-19-93;  S:45  am] 
MLUNQCOOCI 


40  CFR  Part  180 

[PP  4F301 1  and  PP  7F349a/P$67:  FRL- 
463»-8] 

RIN  2070-ACia 

Peatldda  Tolerancea  for  Cypennathrin 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  the 
estabUshment  of  tolerances  for  residues 
of  the  pesticide  chemical  cypermethrln 
I(±)  alpha-cyano(3- 
phenoxyphenyUmethyl  {±)-cis,  trans- 
3(2,2-dichloroethenyl)-2,2- 
dimethylcyclopropanecarboxylate]  in  or 
on  the  raw  agricultural  commodities 
(RACs)  cabbage  at  2.0  parts  per  million 
(ppm)  and  onions  at  0.1  ppm.  This 
regulation  prop>oses  to  establish 
maximum  permissible  levels  for 
residues  of  the  pesticide  chemical 
requested  pursuant  to  petitions 
submitted  by  FMC  Corp. 
DATES:  Written  comments,  identified  by 
the  document  control  niunber  [PP 
4F3011  and  PP  7F3498/P567],  must  be 
received  on  or  before  November  19, 
1993. 

ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number,  may  be  submitted  to:  Public 
Response  Section.  Field  Operations 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401 M  St.,  SW.,  Washington, 
DC  20460.  In  person,  bring  comments 
to:  Rm.  1128,  CM  #2, 1921  Jefferson 
Davis  Hwy..  Arlington,  VA. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written  - 
comments  will  be  available  for  public 
inspection  in  Rm.  1128  at  the  Vii^nia 
address  given  above,  from  9  a.m.  to  4 

{>.m.,  Monday  through  Friday,  excluding 
egal  holidays. 


FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  T.  LaRocca,  Product 
Manager  (PM)  13,  Registration  Division 
(7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  202,  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  703-305- 
6100. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  notices  in  the  Federal  Register  of 
February  8. 1984  (49  FR  4840)  and  May 
13, 1987  (52  FR  18019),  which 
announced  that  FMC  Corp.,  1735 
Market  St.,  Philadelphia.  PA  19103,  had 
submitted  pesticide  petitions  (PP) 
4F3011  and  7F3498  proposing  to  amend 
40  CFR  part  180  by  establishing 
tolerances  for  residues  of  cypermethrln 
((±)  alpha-cyano-(3- 
phenoxyphenyUmethyl  (±)-cis,  trans- 
id, 2-didxloToetheny\)-2, 2- 
dimethylcyclopropanecarboxylate]  and 
its  metabolites  didilorovinyl  acid 
(DCVA)  and  m-phenoxybenzoic  acid 
(MPB-Add)  and  cyperamide  under 
section  408(b)  of  the  Federal  Food,  Drug 
and  Cosmetic  Act  (21  U.S.C.  346a(b))  in 
or  on  the  raw  agricultural  commodities 
cabbage  at  1.5  parts  per  million  (ppm) 
and  bulb  onions  at  0.1  ppm, 
respectively. 

The  petition  for  cabbage  (PP  4F3011) 
was  subsequently  amended  as 
announced  in  the  Federal  Register  of 
August  7, 1985  (50  FR  31917)  to 
increase  the  tolerance  level  to  2.0  ppm. 

Since  the  available  field  residue 
studies  indicate  that  there  will  be  low 
levels  of  metabolic  residues  in  the 
terminal  residues  (this  is  the  total 
amount  of  pestiddal  residue  on  the  crop 
at  the  time  of  harvest),  the  Agency 
concluded  that  the  tolerance  expression 
regulate  only  the  parent  compound 
(cypermethrln)  and  not  the  metabolites 
as  initially  requested. 

The  Agency  issued  a  conditional 
registration  for  cypermethrin  for  use  on 
cotton  with  an  expiration  date  of 
December  1, 1988  (see  the  Federal 
Register  of  June  15, 1984  (49  FR  24864), 
January  9, 1985  (50  FR  1112),  and 
September  27, 1985  (50  FR  39100)).  This 
conditional  registration  was 
subsequently  amended  to  include 
pecans  and  lettuce  and  extended  to 
November  15, 1993.  One  of  the 
conditions  of  registration  was  the 
submission  of  an  aquatic  field  study  to 
determine  the  effect  of  cypermethrin  on 
aquatic  life.  Due  to  the  conditional 
status  of  the  registration,  tolerances 
have  been  established  for  cypermethrin 
on  a  temporary  basis  on  cottonseed, 
pecans,  lettuce,  meat,  fat,  and  meat 
byproducts  of  hogs,  horses,  cattle,  goats, 
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sheep,  and  milk  to  cover  residues 
expected  to  be  present  from  use  during 
the  period  of  conditional  registration. 
The  Agency  is  proposing  to  extend  the 
tolerances  for  cypermethrin  and  other 
synthetic  pyrethroid  insecticides 
conditionally  registered  for  use  on 
cotton  and  other  affected  commodities 
until  November  15,  1994,  and  notice  of 
this  action  appears  elsewhere  in  this 
issue  of  the  Federal  Register.  To  be 
consistent  with  the  conditional 
registration  status  for  cj'permethrin  on 
cotton,  pecans,  and  lettuce  the  Agency 
proposes  to  establish  these  tolerances 
with  an  expiration  date  of  November  15, 
1994,  to  cover  residues  expected  to  be 
present  during  the  period  of  conditional 
registration. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  The  toxicology  data 
considered  in  support  of  the  tolerances 
include  the  following; 

1.  A  13-week  rat  feeding  study  with 
a  no-observed-effect  level  (NOEL)  of  75 
parts  per  million  (ppm,  estimated  3.8 
mg/kg/day)  for  pharmacological  effects 
(increased  microsomal  enzyme  activity) 
and  a  NOEL  of  150  ppm  (estimated  7.6 
mg/kgyday)  for  decrease  in  body  weight. 

2.  A  13-week  dog  feeding  study  with 
a  NOEL  of  500  ppm  (estimated  13  mg/ 
kg/day).  Diarrhea,  behavioral  signs  of 
nervous  system  effects  and  deaths 
resulted  in  males  and  females  receiving 
the  next  highest  dose  of  1,500  ppm 
(estimated  38  mg/kg/day). 

3.  A  rabbit  teratology  study;  no 
developmental  toxicity  at  30  mg/kg/day 
(highest  dose  tested). 

4.  A  rat  teratology  study;  no 
developmental  toxicity  at  70  mg/kg/day 
(highest  dose  tested). 

5.  A  1-year  dog  oral  dosing  study  (by 
capsule)  with  a  NOEL  of  1.0  mg/kg/day 
and  gastrointestinal  tract  disturbances  at 
5.0  mg/kg/day.  Definite  nervous  system 
effects  at  15  mg/ko/day  (HDT). 

6.  A  2-year  rat  duonic  feeding/ 
carcinogenicity  study  with  a  NOEL  of 
150  ppm  (estimated  7.6  mg/kg/day)  and 
a  lowest  effect  level  (LEL)  of  1,500  ppm 
(estimated  76  mg/kg/day).  Weight  loss 
and  general  changes  in  blood  elements 
and  cholesterol  levels  were  noted  at  the 
LEL.  Not  carcinogenic  up  to  and 
including  1,500  ppm  (HDT). 

7.  A  litetime  (97  weeks  in  males  and 
101  weeks  in  females)  mouse 
carcinogenicity  study  with  positive 
neoplastic  response  in  lung  tissue, 
based  on  the  occurrence  of  increased 
incidence  of  lung  benign  adenomas 
tumors  in  mice  at  1,600  ppm  (estimated 
230  mg/kg/day)  (see  discussion  below). 

8.  Two  multigeneration  rat 
reproduction  studies.  The  first 
demonstrated  a  NOEL  of  50  ppm 


(estimated  2.5  mg/kg/day)  and  a  tl^t  of 
150  ppm  (estimated  7.5  mg/kg/day)  for 
decreased  body  iveight  gain  in  maturing 
pups.  There  were  no  effects  on 
reproductive  performance.  The  second 
study  also  indicated  decreased  pup 
weight  gain  at  100  ppm  (estimateo  5 
mg/kg/day)  and  500  ppm  (estimated  25 
mg/kg/day),  but  there  were  no  adverse 
effects  in  reproductive  performance. 

9.  An  acute  hen  neurotoxicity  study 
with  no  evidence  of  delayed  type 
neurotoxicity  at  10  mg/kg  (HDT). 

10.  The  mutagenicity/genetic  toxicity 
data  base  consists  of  an  Ames 
mutagenicity  assay,  not  mutagenic  in 
TA-98,  TA-100.  TA-1537.  TA-1538.  TA- 
1535  with  and  without  metabolic 
activation;  a  host-mediated  assay,  not 
mutagenic  at  50  mg/kg;  a  dominant- 
lethal  study,  not  mutagenic  at  25  mg/kg 
(single  dose)  or  10.0  mg/kg  (5 
consecutive  doses);  and  a  bone  marrow 
cytogenic  study,  not  mutagenic  at  40 
mg/kg. 

The  Agency  has  concluded  that  the 
data  available  for  cypermethrin  provide 
limited  evidence  for  carcinogenicity  in 
female  mice  and  has  classified  the 
pesticide  as  a  Category  C  carcinogen 
(possible  human  carcinogen  with 
limited  evidence  of  carcinogenicity  in 
animals)  in  accordance  with  Agency 
guidelines,  published  in  the  Federal 
Register  of  September  24, 1986  (51  FR 
33992).  Based  on  a  review  by  the  Health 
Effects  Division  Peer  Review  Committee 
for  Carcinogenicity  of  the  Office  of 
Pesticide  Programs,  the  Agency  has 
determined  that  a  quantitative 
carcinogenic  estimation  of  himian  risk 
based  on  Q*  calculations  is  not 
appropriate  for  the  following  reasons: 

Cypermethrin  produced  benign  lujig 
adenomas  at  the  nighest  dose  level 
tested  in  only  one  sex  and  species  of 
animal  (female  mice).  Although  the 
observed  increase  in  lung  adenomas 
exceeded  historical  control  values  for 
similar  tumors  by  a  small  margin,  the 
committee  did  not  consider  the  finding 
to  be  of  major  importance  for  the 
following  reasons:  (1)  Lung  adenomas 
are  tumors  of  relatively  common 
occurrence  in  mice;  (2)  the  tumors  did 
not  show  progression  to  carcinomas;  (3) 
the  timiors  did  not  occur  vrith  a  reduced 
latency;  (4)  the  tumors  did  not  appear  in 
a  compound-related  increase  in  male 
mice  or  in  rats  of  either  sex  with 
adeqiiate  dose  level;  and  (5)  the 
compound  itself  was  not  mutagenic. 

Instead  of  a  quantitative  cancer  risk 
assessment  using  a  Q*,  EPA  will 
characterize  the  additional  risk 
represented  for  new  uses  of 
cypermethrin  based  on  the  Reference 
Dose  (RfD)  for  the  chemical.  Using  a 
100-fold  safety  fector  and  the  NOEL  of 


1  mg/kg/day  determined  by  the  most 
sensitive  species  from  the  1-year  oral 
dosing  study  in  dogs,  the  RfD  is  001 
mg/kg/day.  A  dietary  risk  chronic 
exposure  analysis  was  performed  using 
tolerance  level  residues  and  100- percent 
crop  treated  to  estimate  the  Theoretical 
Maximum  Residue  Contribution 
(TMRC)  for  the  general  population.  The 
TMRC  for  the  general  population  from 
all  published  tolerances  is  2.8  X  10-3 
mg/kg  bwt/day,  representing  28%  of  the 
RG).  The  tolerances  for  cabbage  and 
bulb  onions  contribute  an  additional  2.1 
X  10-*  mg/kg/day.  This  represents  only 
2%  of  the  RfD. 

The  metabolism  of  cypermethrin  in 
plants  is  adequately  tmderstood  for 
these  areas.  An  andytical  method  (gas 
liquid  chromatography  with  an  electron 
capture  detector)  is  available  for 
enforcement.  Prior  to  its  publication  in 
the  Pesticide  Analytical  Manual,  Vol.  II, 
the  enforcement  methodology  is  being 
made  available  in  the  interim  to  anyone 
who  is  interested  in  pesticide 
enforcement  when  requested  from:  By 
mail:  Calvin  Furlow  (H7506C),  Pubbc 
Response  and  Program  Resources 
Branch,  Field  Operation  Division,  U.  S. 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Room  1130A,  CM  «2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202, 
(703)  305-5937. 

The  pesticide  is  considered  useful  for 
the  purposes  for  which  it  is  sought. 
Based  on  the  information  and  data 
considered,  the  Agency  concludes  that 
the  proposed  section  408  tolerances  will 
protect  the  public  health. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 

C>osed  regulation.  Comments  must 
a  notation  indicating  the  document 
control  number,  (PP  4F3011  and  PP 
7F3498/P567].  All  written  comments 
filed  in  response  to  this  doctiment  will 
be  available  in  the  Public  Response 
Section,  at  the  address  given  above  from 
9  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
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requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  food/ feed  additive  regulations  or 
raising  tolerance  or  food/feed  additive 
regulation  levels  or  establishing 
exemptions  from  tolerance  requirements 
do  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  A  certification  statement  to  this 
effsct  was  pubUshed  in  the  Federal 
Register  of  May  4, 1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Parts  180 

Environmental  Protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 

requirements. 

Dated:  October  1. 1993. 

Stephanie  R.  Irane 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  By  amending  $  180.418  in  the  table 
therein,  by  adding  and  alphabetically 
inserting  the  following  raw  agricultural 
commodities,  to  read  as  follows: 


S  180.418 
r««ldue«. 


Cypf  mthftn;  tolfnc—  fof 


ComrtxxJity 


Parts  per 
mflHon 


Cabbage 


Onions,  bulb 


2.0 


0.10 


IFR  Doc.  93-25617  Filed  10-19-93;  8:45  am] 
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40  CFR  Pwts  180, 185.  and  186 

[PP  8F2034, 7F2013. 4F2983, 2F2S23. 
4F3046. 6F3453,  and  6F331 8ff>S69;  FRL- 
4638-7) 

RIN  2070-AC18 

PMticlde  TolerancM  for  Permethrln, 
Cypermethrin,  Fenvaierata/ 
Eafenvalarata,  Traiomathrln, 
Bifanthrin,  Cyfiuthrin  and  Lambda- 
Cytuilothrin;  Extanaion  of  Toiarancaa 

agency:  Environmental  Protection 
Agency  (EPA). 
ACnOM:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
extend  tolerances  for  the  residues  of 
seven  synthetic  pyrethroids — 
permethrin,  cypermethrin.  fen  valerate/ 
esfenvalerate,  tralomathrin,  bifanthrin, 
cyfiuthrin,  and  lambda-cyhalothrin 
(collectively  referred  to  as  the  synthetic 
pyrethroids) — in  or  on  certain  raw 
agricultural  commodities.  This  proposal 
to  extend  the  effective  date  for 
tolerances  for  maximum  permissible 
levels  of  residues  of  these  synthetic 
pyrethroids  in  or  on  these  commodities 
was  requested  by  FMC  Corp.  (FMC), 
Zeneca  Ag  Products,  E.  I.  CKiPont  de 
Nemours  and  Co..  Inc..  Hoechst-Roussel 
Agri-Vet  Co..  and  Miles.  Inc. 
(collectively  called  the  industry's 
Pyrethroid  Working  Group  (PWG)). 
DATES:  Written  comments,  identified  by 
the  document  control  number  (PP 
8F2034,  7F2013.  4F2993.  2F2623. 
4F3046.  6F3453.  and  6F3318/P5691. 
must  be  received  on  or  before  November 
19. 1993. 

ADDRESSES:  Written  comments, 
identified  by  the  doomient  control 
number,  may  be  submitted  to:  Public 
Response  Section,  Field  Operations 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
E)C  20460.  In  person,  bring  comments 
to:  Rm.  1128,  CM  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  conunent  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1128  at  the  Virginia 
address  given  above,  from  9  a.m.  to  4 


S>.m.,  Monday  through  Friday,  excluding 
egal  holidays. 

FOR  FURTHER  INFORMATKM  COMTACT:  By 
mail:  George  T.  LoRocca,  Product 
Manager  (PM)  13.  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  202,  CM  #2, 1921  Jefferson  Davis 
Hwy..  Arlington.  VA  22202,  703-305- 
6100. 

SUPPL£MENTARY  INFORMATION:  Beginning 
in  1985  the  Agency  issued  Data  Call-in 
Notices  (DCI)  for  chemical-specific 
aquatic  field  (mesocosm)  data  and  other 
aquatic  toxicological  data  to  maintain 
existing  registrations  and  support  new 
registration  of  synthetic  pyrethroid 
insecticides  on  cotton.  Because 
laboratory  data  indicate  synthetic 
pyrethroids  are  extremely  toxic  to  fish 
and  other  aquatic  organisms  the  field 
data  was  required  to  allow  the  Agency 
to  better  understand  the  potential  risk 
and  exposure  to  the  aquatic 
environment  and  enable  it  to  complete 
an  ecological  risk  assessment.  In 
addition,  since  laboratory  tests 
indicated  similar  aquatic  toxicity  among 
the  pyrethroids,  for  regulatory  purposes 
the  Agency  decided  to  treat  all  synthetic 
pyrethroids  registered  for  use  on  cotton 
as  a  class.  Thus  the  registrations  were 
made  conditional  because  of  the 
common  lack  of  specific  aquatic 
toxicological  hazard  data,  and  the 
tolerances  on  cotton  and  other  affected 
commodities  were  made  temporary 
until  the  conditions  of  registration  were 
fiilfiUed. 

In  November  1990,  the  Agency  and 
the  PWG  in  collaboration  with  the 
National  Cotton  Council  agreed  to 
interim  risk  reduction  measures 
designed  to  reduce  the  potential  for 
exposure  of  aquatic  habitats  of  concern 
to  synthetic  p>'Tethroids  applied  to 
cotton.  The  interim  risk  reduction 
measxires  included  user  surveys  to 
assess  current  pyrethroid  use  practices 
on  cotton,  label  changes  aimed  at 
reducing  the  aquatic  environmental 
exposure  to  pyrethroids.  and  a  program 
of  data  generation  to  evaluate  the 
effectiveness  of  the  risk  reduction 
measures.  The  data  and  other 
information  required  by  this  joint 
agreement  have  been  submitted  to  the 
Agerxy  and  are  under  review. 

As  part  of  this  agreement  the  Agency 
extended  the  conditional  registration  for 
the  seven  synthetic  pyrethroids  on 
cotton  and  related  commodities  to 
November  15, 1992.  This  expiration 
date  was  subsequently  extended  to 
November  15, 1993,  to  allow  the  Agency 
sufficient  time  to  review  the  data.  By 
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November  15,  1993,  the  Agency  intends 
to  complete  review  of  all  data  submitted 
under  the  data  generation  program  and 
other  information  and  to  make  FIFRA 
section  3  (c)(5)  or  other  appropriate 
regulatory  decisions  for  the  cotton  use 
of  the  synthetic  pyrethroids. 

To  be  consistent  With  the  extensions 
issued  for  the  conditional  registrations 
the  Agency  is  proposing  to  amend/ 
extend  the  tolerances  for  the  seven 
synthetic  pyrethroids  on  cotton.  The 
Agency  has  determined  that  amending/ 
extending  the  tolerances  will  protect  the 
human  health.  Therefore,  extensions  for 
the  tolerances  on  cotton  and  other 
affected  crops  are  proposed  as  set  forth 
below. 

The  data  submitted  in  support  of 
these  tolerances  and  other  relevant 
material  have  been  reviewed.  The 
toxicological  and  metabolism  data  and 
analytical  methods  for  enforcement 
purposes  considered  in  support  of  these 
tolerances  are  discussed  in  detail  in 
related  documents  published  in  the 
Federal  Registers  of  April  25, 1979  (44 
FR  24287— permethrin),  January  31, 
1979  (44  FR  6098— fenvalerate), 
September  18. 1985  (50  FR  37581— 
tralomethrin),  February  21, 1985  (50  FR 
7172 — cypennethrtn),  January  25, 1988 
(53  FR  1923— cyfluthrin),  August  15, 
1988  (53  FR  30676— befentrhin),  and 
May  24, 1988  (53  FR  18558— lambda 
cyhalothrin). 

Residues  remaining  in  or  on  the  above 
raw  agricultvufll  commodity  after 
expiration  of  these  tolerances  will  not 
be  considered  actionable  if  the  pesticide 
is  legally  applied  during  the  term  of  and 
in  accordance  with  the  provisions  of  the 
conditional  registrations. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  Usted 
herein,  may  request  within  30  days  after 
pubhcation  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Conunittee  in  accordance  with  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regiilation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  (PP  8F2034,  7F2013, 
4F2993,  2F2623.  4F3Q46,  6F3453, and 
6F3318/P569).  All  ^\Titten  comments 
filed  in  response  to  this  petition  will  be 
available  in  the  Public  Response 
Section,  at  the  address  given  above  from 
9  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 


The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  food/feed  additive  regulations  or 
raising  tolerance  or  food/ feed  additive 
regulation  levels  or  estabbshing 
exemptions  from  tolerance  requirements 
do  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  A  certification  statement  to  this 
effect  was  published  in  the  Federal 
Register  of  May  4, 1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Parts  180, 
185,  aiid  186 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Food 
additives,  Feed  additives.  Pesticides  and 
pests,  Reporting  and  recordkeeping 
requirements. 

Etated:  September  27. 1993. 

Stephanie  R.  Irene, 

Acting  Director.  Registration  Division.-Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  chapter 
I  of  title  40  of  the  Code  of  Federal 
Regulations  be  amdned  as  follows: 

PART  180-{AMENDEO] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346  and  371. 

b.  In  §  180.378,  bv  revising  the 
introductory  text  of  paragraph  (a),  to 
read  as  follows: 

S  180.378    Permethrin;  tolerances  for 
reaWuee. 

(a)  Tolerances,  to  expire  on  November 
15, 1994,  are  established  for  residues  of 
the  insecticide  permethrin  ((3- 
pheoxyphenyl)methyl  3-(2,2- 
dichloroethenyl}-2,2- . 
dimethylcyclopropane  carboxylate)  in 
or  on  the  following  raw  agricultural 
commodities: 


Commodity 


Parts  per 
million 


c.  In  §  180.379  by  amending  the  table 
in  paragraph  (a)  by  adding  a  footnote  to 
the  entry  for  cottonseed  as  follow^s: 

1180.379    Cy«r>o(3-phenoxyphenyt)m«thyi- 
4-chloro-(Hl'inethyt«thyl)  benzeneacetata; 
tolerance*  for  restduea. 
(a)*     •    • 


Ckittonseed 


0.2' 


'The  tolerance  tor  cottonseed  expires  on 
Novamt)*r  15,  1994. 


1180.418    [Amended] 

d.  By  amending  $  180.418 
Cypermethrin:  tol&tmcea  for  residues  in 
the  introductory  text  by  changing  "July 
1, 1993,"  to  read  "November  15, 1994." 

e.  In  §  180.422,  by  revising  the 
introductory  text  to  read  as  follows: 

S18a422 

residue*. 


Tralometttrin;  tolerance*  for 


Tolerances,  to  expire  on  November 
15, 1994,  are  estabhshed  for  the 
combined  residues  of  the  insecticide 
tralomethrin  ((S)-alpha-cyano-3- 
phenoxybenzyl  (lfl,3S)-2,2-dimethyl-3- 
((/?S)-l,2,2,2-tetrabromoethyl)- 
cyclopropanecarbcxylate;  CAS  Reg.  No. 
66841-25-6)  and  its  metaboUtes  (S^ 
alpha-cyano-3-phenoxybenzyl  (1R,3/?)- 
3(2,2,-dibromovinyl)2,2- 
dimethylcyclopropanecarboxylate  and 
(S)-alpha-cyano-3-phenoxybenzyl  (IS, 
3fl)-3-(2,2-dibromovinyl)-2.2- 
dimethylcyclopropanecarboxylate 
calculated  as  the  parent  in  or  on  the 
following  raw  agricultural  commodities: 

f .  In  §  180.436,  by  amending  the  table 
therein  by  adding  a  footnote  to  the  entry 
for  cottonseed  as  follows: 


S  180.436 
rMldue*. 

•        • 

Cyflutftrin; 

•        • 

tolerance*  for 

• 

Commodity 

Parts  pw 
mittion 

• 

• 

•              • 

• 

Cottonseed  

1.0* 

* 

• 

•               • 

« 

CommodHy 


Parts  per 
mttUon 


'The  tolerance  for  cottonseed  expires  on 
Novemt>er  15,  1994. 

g.  In  §  180.438,  the  section 
designation  "(a)"  is  removed,  the 
introductory  text  is  revised,  and  the 
table  is  amended  by  adding  a  footnote 
to  the  entry  for  cottonseed  as  follows: 

1180.438    [1a-<S*).3a(Z)K±)-cyano(3- 
phenoxyph*ny()nMrthyl  3-^-chloro-3,3,3- 
trifluoro-1  -propenyf)-2^ 
dlmetfiylcyeloprepanecarboxytst*; 
tolorance*  for  reeldue*. 

Tolerances  are  established  for  the 
combined  residues  of  the  insecticide  [1 
o-{S*),3  o  (Z)H  ±)-cyano(3- 
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phenoxyphenyl)methyl  3-(2-chloro- 
3.3,3-trLfluoro-l-propenyl)-2.2- 
dimethycyclopropanecMboxylato,  in  or 
on  the  rollowing  raw  agricultural 
commodities: 


CommodKy 


Paflsper 
mlHon 


Cottonseed 


0.05' 


iThe  loieranca  for  cottonseed  expires  on 
NovefT«>er  IS,  1994. 


h.  In  §  180.442  by  revising  the 
introductory  text,  to  read  as  follows: 

1180.442    Btfentttftn;  totorancee  for 
residues. 

Tolerances,  to  expire  on  November 
15, 1994.  are  established  for  residues  of 
the  pyrethroid  bifentrhin  (2-methyUl,l'- 
biphenyll-3-yl)methyl-3-{2-diloro-3,3.3- 
trifluoro-l-propenyl)-2.2- 
dimethylc>TJopropanecarboxylate)  in  or 
on  the  following  commodities: 


Part1B&-[AMEN0E0] 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

AUT>40WTY:  21  VS.C  34S. 

b.  In  §  185.1250,  by  revising 
paragraph  (a)  to  read  as  foUlows: 

f  185.1250    Cyfluthrin. 

(a)  A  tolerance,  to  expire  on 
November  15, 1994,  of  2.0  parts  per 
million  is  established  for  residues  of  the 
insecticide  cyfluthrin  (cyano{4-fluoro-3- 
phenoxyphenyl)methyl-3-(2,2- 
dichloroethenyl)-2 .2- 
dimethylcyclopropanecarboxylate;  CAS 
Reg.  No.  69359-37-5)  in  cottonseed  oil 
resulting  from  appUction  of  the 
insecticide  to  cottonseed. 


dimethylcyclopropanecarboxylate 
calculated  as  the  parent  in  or  od  the 
following  food  commodities  when 
present  as  a  result  of  appUcation  of  the 
insecticide  to  the  growiiig  aopi: 


PART  186-4AMENOEO] 

3.  In  part  186: 

a.  The  authority  citation  for  part  188 
continues  to  read  as  follows: 

Authority:  21  U.S.C  348 

b.  In  S  186.1250,  bv  revising 
paragraph  (a),  to  read  as  follows: 

1186.1250    Cyfluthrin. 

(a)  A  tolerance,  to  expira  on 
November  15, 1994,  of  2.0  parts  per 
milUon  is  established  for  residues  of  the 
insecticide  cyfluthrin  (cyano(4-fluoro-3- 
phenoxyphenyl)mothyl-3-(2 .2- 
didiloroethenyl)-2,2- 
dimethylcyclopropanecarboxylate;  CAS 
Reg/  No.  68359-37-5)  in  cottonseed  hulls 
resulting  from  application  of  the 
insecticide  to  cottonseed. 


[FR  Doc.  93-25638  Filed  10-19-03:  8:45  am] 

■aiJNQCOOt 


c.  In  $  185.5450,  by  revising  the 
introductory  text  to  read  as  follows: 

§165.5450    Traiomethrin. 

Tolerances,  to  expire  on  November 
15. 1994.  are  established  for  the 
combined  residues  of  the  insecticide 
traiomethrin  ((S)-alpha-cyano-3- 
phenoxyben2yl-(li?,3S)-2,2-dimethyl-3- 
((flS)-1.2.2,2-tetrabromoethyl] 
cyclopropanecarboxylate:  CAS  Reg.  No. 
66841-25-6])  and  iU  metabolites  (5)- 
alpha-c)'ano-3-phenoxybenzyl  (lfl.3fl)- 
3-(2.2-dibromovinyl}-2.2- 
dimethylc3rclopropcmecarboxylat0  and 
(5)-alpha-cyano-3-phsnoxyben^ 
(lS,3A)-3-(2,2-dibromovinyl)-2,2- 


have  known,  is  to  assure  referrals 
which,  if  they  were  made  directly  to  the 
entity,  would  violate  the  prohibition  on 
referrals  described  in  section  1877(a)  of 
the  Act. 

DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  December  20, 1993. 
AOOftESSES:  Address  comments  to: 
Office  of  Inspector  General.  Department 
of  Health  and  Human  Services, 
Attention:  LRR-30-P,  room  5246,  330 
Independence  Avenue,  SW.. 
Washington.  DC  20201. 

If  you  prefer,  you  may  deliver  your 
comments  to  room  5551,  330 
Independence  Avenue.  SW., 
Washington,  DC  In  commenting,  Please 
refer  to  file  code  LRR-30-P.  Comments 
received  timely  will  be  available  for 
public  inspection,  beginning 
approximately  two  weeks  after 
publication,  in  room  5551.  330 
Independence  Avenue.  SW., 
Washington,  E)C  on  Monday  through 
Friday  of  each  week  from  9  a.m.  to  5 
p.m..  (202)  619-3270. 
FOR  FURTHER  MFOfVUTION  CONTACT. 
Stuart  E.  Wright.  Legislation  and 
Regulations  Staff  (202)  619-3270. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

42  CFR  Part  1003 
RIN  0991-AA65 

CMI  Money  Penalttea  for  Prohibited 
Referrala  to  Entltlea  Providing  Olnlcal 
Laboratory  Servicea  and  for  Prohibited 
Arrangementa  and  Schemea 

AGENCY:  Office  of  Inspector  General, 

HHS. 

ACnOM:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
implement  sections  lB77(g)(3)  and 
1877(g)(4)  of  the  Social  Security  Act. 
Section  1877(g)(3)  authorizes  the 
imposition  of  dvil  money  penalties  and 
an  exclusion  against  any  person  who 
presents,  or  causes  to  be  represented,  a 
bill  or  claim  for  a  service  unlawfully 
referred  under  section  1877(a)(1)(A),  or 
has  not  refunded  amounts 
inappropriately  collected  for  a 
prohibited  refiuTal.  In  addition,  in 
accordance  with  section  1677(gK4)  of 
the  Act,  the  OIG  is  authorized  to  impose 
civil  money  penalties  and  an  exclusion 
in  cases  where  a  physician  or  entity 
enters  into  an  arrangement  or  scheme,  a 
principal  purpose  of  which  the 
physician  or  entity  knows,  or  should 


SUPPLEMENTARY  MFORMATION: 
I.  Background 

In  recent  3rears,  Congress  has  provided 
the  Department  of  Health  and  Human 
Services  with  increasing  civil  money 
penalty  (CMP)  authorities  to  ens\ire 
compliance  with  statutory  provisions. 
The  original  CMP  authorities  were 
specifically  designed  to  provide 
penalties  for  fraudulent  and  abusive 
practices,  such  as  submission  of  false 
claims,  involving  the  Medicare  and 
Medicaid  programs.  The  authority  for 
levying  CMPs  was  further  expanded  in 
recent  years  to  address  issues  involving 
quality  of  care,  other  reimbursement 
issues,  and  other  State  health  care 
programs. 

Several  statutory  provisions  have 
been  recently  enacted  by  the  Congress 
governing  relationships  betweMi  health 
care  providers  and  those  health  care 
professionals  who  are  (1)  owners  of  the 
providers  or  (2)  compensated  in  some 
way  by  the  providers.  In  partic\ilar. 
criminal  penalties  are  provided  for 
individuals  or  entities  that  knowingly 
and  willfully  offer,  pay,  soUcit  or 
receive  remimeration  intended  to 
induce  the  furnishing  of  items  or 
services  covered  by  Medicare  or  State 
health  care  programs  (including 
Medicaid,  and  any  State  program 
receiving  funds  under  titles  V  or  XX  of 
the  Act).  Offenses  are  classified  as 
felonies  and  are  punishable  by  fines  of 
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up  to  $2S4XM)  or  imprisonment  for  up  to 
5  years,  or  both.  (See  section  1128B(b) 
of  the  Act.  42  U.S.C  1320»-7b(b).  as 
amended  by  section  4  of  the  Medicare 
and  Medicaid  Patient  Program 
Protection  Act  of  1987  (Pub.  L.  100-03. 
enacted  August  18, 1987).) 

Fat  purposes  of  section  1128B(b)  of 
the  Act,  remuneration  includes 
kickbacks,  bribes,  rebatee.  and  any  other 
exchanges  of  value  made  directly  or 
indirectly,  overtly  or  covertly,  in  cash  or 
in  kliMl.  Prohibited  conduct  inchidee 
not  only  remuneration  Intended  to 
induce  refisrrals  of  patients,  but  also 
remuneration  intended  to  induce  the 
purchasing,  leasing,  ordering,  or 
arranging  for  or  recommendiiig  anv 

Socd.  facility,  service,  or  item  paid  by 
M  Medicare  or  State  health  care 
provider. 

IL  Prohftttion  on  Pbyeidan  RcStrrals 
for  Laboratory  Sorke 

la  a  May  1089  report  to  the  Congress 
entitled  "Financial  Relationships 
Between  Physicians  and  Health  Care 
Businesses,"  the  OIG  found  that 
Medicare  patients  of  refaning 
physicians  who  own  or  invest  in 
independent  clinical  laboratories 
received  43  percent  more  clinical 
laboratory  services  than  all  Medicare 
patients  in  general  Section  6204  of 
Public  Law  101-239.  the  Omnibus 
Budget  Reconciliation  Act  (OBRA)  of 
1989,  added  a  new  section  1877, 
"Limitations  on  Certain  Physician 
Referrals,"  to  the  Act.  In  addititm. 
section  4207(e)  of  Public  Law  101-508. 
the  Omnibus  Budget  Reconciliation  Act 
of  1990,  amended  certain  provisions  of 
section  6204  of  Public  Law  101-239  (by 
clarifying  certain  definitions  and 
reporting  requirements  relating  to 
physician  ownership  and  referral).  To 
provide  readers  of  this  proposed  rule 
with  complete  information,  we  are 
broadly  describing  the  requirements  of 
section  1877  of  the  Act  For  spedflc 
detaib  on  prohibited  referral 
arrangements  under  section  1877,  we 
refer  the  reader  to  the  HCFA  proposed 
rule  (57  FR  8588)  published  in  the 
Federal  Register  on  Mardi  11, 1992. 

1.  General  Prohibition 

With  certain  exceptions,  section 
1877(a)(1)(A)  prohibits  a  pbysidan  from 
making  a  referral  to  an  entity  for  the 
furnishing  of  clinical  laboratory 
services,  ror  which  Medicare  would 
otherwise  pay,  if  the  physician  (or  a 
member  of  the  physician's  immediate 
family)  has  a  financial  relationship  with 
that  entity  (as  described  in  section 
1877(a)(2)).  Further,  section 
1877(a)(1)(B)  prohibits  an  entity  from 
preecmting.  or  accusing  to  be  presented. 


a  Medicara  claim  or  a  bill  to  any 
individual,  third  party  payor,  or  other 
entity,  for  clinical  Uxtratofy  serricea 
unlawfully  refatred  under  secdan 
1877(aXl)(A). 

For  purposes  of  this  genoal 
prohibition,  section  1877(hM7)  defines 
"referral"  as  follo%rs: 

•  The  request  by  a  physician  f(»  an 
item  or  service  which  payment  may  be 
made  undar  Medicare  Part  B,  including 
a  request  by  a  phjrsician  for  a 
consultation  with  another  physician 
(and  any  test  or  procedure  ordered  by, 
or  to  be  performed  by  (or  imder  the 
supervision  of)  that  other  physician),  or 

•  The  request  or  establishment  of  a 
plan  of  care  by  a  physician  when  the 
plan  includes  furnishing  clinical 
ubaniary  service.  However,  section 
1877(hX7)(C)  provides  an  exception  to 
this  definition  for  a  request  by  a 
pathologist  for  clinical  diagnoetic 
lahoratory  tests  and  pathological 
examination  services  if  the  sovices  are 
furnished  by  (or  under  the  supwvlsim 
of)  the  pwthologist  pursuant  to  a 
consultation  requested  by  another 
physician.  These  provisions  of  the  law 
are  effective  for  referrals  made  after 
December  31, 1091.  Congress  provided 
for  general  exceptions  to  the  referral 
prohibitions  for  specified  drcumstanoee 
and  other  exceptions  limited  to  specific 
types  of  ownership  and  compensation 
arrangements. 

2.  Financial  Relationships 

Section  1877(aM2)  describes  a 
financial  relationship  between  a 
physician  (or  an  immediate  family 
member  of  a  physician)  and  an  entity  as 
being  an  owxterdxlp  or  investment 
interest  in  the  entity,  or  a  compensation 
arrangement  (as  denned  in  seciion 
1877ai)(l)(A))  between  the  physician  (or 
immediate  Cemily  member)  and  an 
entity.  An  owner^p  or  investment 
interest  may  be  established  "through 
equity,  debt,  or  other  means."  A  person 
with  a  financial  relationship  with  an 
entity  is  an  "investor."  Secticm 
1877(h)(5)  defines  an  "interested 
investor"  as  an  investor  who  is  a 
physician  in  a  position  to  make  or 
influence  referrals  or  business  to  the 
entity  (or  who  is  an  immediate  femily 
member  of  such  an  investor).  A 
"disinterested  investor"  is  defined  as  an 
investor  other  than  an  "interested 
investor." 

For  purposes  of  this  provision,  section 
1877(h)(1)(A)  defines  a  "compensatian 
arrangement"  as  an  arrangement 
involving  any  remuneration  between  a 
physician  (or  an  immediate  family 
member)  an  entity.  Section 
1877(h)(lKB)  defines  "remuneratim"  to 
include  any  remuneratJoo  directly  or 


indirectly,  overtly  or  covertly,  in  cash  or 
in  kind. 

In  addition  to  setting  forth  this 
prohibition  against  pbysidan  refarrals 
to  entities  providing  cUnical  laboratorr 
services  in  v^di  they  have  a  finandal 
interest,  the  statttte  also  provides  fior  the 
imposition  of  CMPs  and  excluaions 
against  any  person  who  (1)  presents,  or 
causes  to  be  presented,  a  biU  or  claim 
for  a  clinical  laboratory  service  that  the 
person  knows,  or  should  have  known, 
was  unlawfully  referred  by  a 
physician  i,  (v  (2)  has  not  refunded 
amounts  iitappropriately  collected  for  a 
prohibited  refanal.  In  addltioo.  in 
accwdance  with  section  1877(g)(4)  of 
the  Act.  the  OIG  is  authorized  to  impose 
CMPs  and  exdusioos  in  cases  where  a 
pbysidan  or  entity  enters  into  an 
arrangement  or  auteme,  a  prindpal 
purpoee  of  whidi  the  pbysidan  or 
entity  knows,  or  should  have  known,  is 
to  assure  refmrals  which,  if  they  ¥fere 
made  directly,  vrould  violate  the 
prohibition  on  referrals  described  in 
section  1877(a)  of  the  Ad. 

m.  Summary  of  the  Proposed  Role 

With  enactment  of  section  6204  of 
Public  Law  101-230,  Congress  has 
broadened  the  Depertment's  existing 
authorities  by  specifically  providiiw 
new  CMPs  kit  billing  iat  prohibited 
dinioal  laboratory  services  and  for 
certain  prohibited  arrangements  and 
schemes.  Authority  for  imposing  these 
new  CMPs  will  be  delegated  to  the 
Office  of  Inspedor  General. 

Sanctions  for  Inynyer  QalBM 

Section  1877(bK3)  of  the  Sodal 
Security  Ad  authorizes  the  imiKMition 
of  CMPs  and  exdusions  for  any  person 
who  presents,  or  causes  to  be  presented, 
a  bill  or  daim  fat  a  service  that  the 
person  knows,  or  should  have  known 
(1)  was  provided  in  accordance  with  a 
prohibited  referral,  or  (2)  was  not 
prop>a-ly  refunded  in  accordance  with 
section  1877(gK2). 

Section  1877(g)(3)  provides  that  the 
CMP  be  no  more  than  $15,000  for  each 
such  service.  The  Secretary  is 
authorized  to  make  a  detennination 
during  the  same  proceeding  to  exdude 
the  pers(Hi  from  Medicare  partidpation 
and  to  dired  the  appropriate  State 
beelth  care  program.  (In  addition,  in 
accordance  with  section  11 28 A  of  the 
Ad,  any  person  sub)ed  to  a  CMP 
determination  in  accordance  with 


>  I%yiiclan«  ttKiuld  b«  awara  that  undar  aacbona 
1S77(^3)  mA  (g)(4).  tbay.  aa  w«U  w  tka  cUnical 
l^tantariaa  to  which  they  hava  mada  piohiUtad 
raterala,  may  be  sub^  io  dvil  maikey  pooahiaa. 
ainfwimnnHi.  and  axchidona  from  govammanl 
haalth  can  taoyauia.  far  canatng  me  aubalaakw  of 
daima  far  aarvlcaa  faaaUng  from  thoaa  rateiala. 
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section  1877(g)(3)  may  also  be  subject  to 
an  assessment  of  not  more  than  twice 
the  amount  claimed  for  each  item  or 
service  which  was  the  basis  for  the 
penalty.  The  assessment  is  in  lieu  of 
damages  sustained  by  the  Department  or 
a  State  agency  because  of  that  claim.) 

In  determining  the  amoimt  of  the 
penalty  or  assessment  for  each  violation, 
we  would  apply  the  following  5  existing 
criteria  set  forth  in  §  1003.106(a)  of  the 
regulations:  (1)  The  nature  of  the  claim 
or  request  for  payment  and  the 
circumstances  under  which  it  was 
presented;  (2)  the  degree  of  culpability 
of  the  person  submitting  the  claim  or 
request  for  payment;  (3)  the  history  of 
prior  offenses  of  the  person  submitting 
the  claims  or  request  for  payment;  (4) 
the  financial  condition  of  the  person 
presenting  the  claim  or  request  for 
payment;  and  (5)  such  other  matters  as 
justice  may  require.  In  addition,  with 
respect  to  the  failure  to  make  a  timely 
refund,  we  are  proposing  a  sixth 
criterion  to  be  applied  that  would 
consider  the  timeliness  and 
completeness  of  the  refund  made. 

Sanctions  for  Circumvention  Schemes 

In  addition,  section  1877(g)(4)  of  the 
Act  authorizes  the  imposition  of  CMPs 
and  exclusions  in  cases  where  a 
physician  or  entity  enters  into  an 
arrangement  or  scheme,  a  principle 
purpose  of  which  the  physician  or 
entity  knows,  or  should  have  known,  is 
to  assure  referrals  which,  if  they  were 
made  directly,  would  violate  the 
prohibition  on  referrals  described  in 
section  1877(a)  of  the  Act.  An  example 
of  such  a  circumvention  scheme  is  a 
cross  referral  arrangement  whereby  the 
physician  owners  of  "  Y"  refer  to  "X." 
We  request  comments  regarding  other 
arrangements  that  should  be  specifically 
described  in  this  regulation  that  have  a 
principal  purpose  of  circumventing 
section  1877. 

The  statute  limits  the  CMP  to  not 
more  than  $100,000  for  each  such 
arrangement  or  scheme.  In  accordance 
with  section  1128A  of  the  Act,  an 
assessment  equal  to  twice  the  amount 
billed  for  the  service  may  also  be 
imposed.  The  Secretary  is  authorized  to 
make  a  determination  in  the  same 
proceeding  to  exclude  the  person  from 
Medicare  participation  and  to  direct  the 
appropriate  State  agency  to  exclude  the 
person  from  participation  in  any  State 
health  care  program. 

In  determining  the  amount  of  the 
penalty  or  assessment  for  each  violation 
of  S  1003.102(b)(9),  we  are  proposing  to 
apply  six  criteria— the  5  existing  criteria 
set  forth  in  §  1003.106(a)  and  a  new 
criterion  (§  1003.106(a)(l)(vi))  that 
would  look  at  the  amount  of  ownership 


interests  involved.  The  OIG  specifically 
welcomes  public  comments  on  these 
criteria  and  on  recommendations  for 
applying  other  mitigating  and 
aggravating  factors  in  assessing  CMPs 
under  this  statutory  provision. 

Violators  of  these  provisions  would  be 
subject  to  the  same  notification, 
effectuation,  and  appeals  procedures  as 
CMP  violations  under  section  1128A(a) 
of  the  Social  Security  Act  which  are  set 
forth  at  42  CFR  part  1003. 

rv.  Regulatory  Impact  Statement 

Executive  Order  12291 

Executive  Order  12291  requires  us  to 
prepare  and  publish  a  regulatory  impact 
analysis  for  regulations  that  meet  one  of 
the  Executive  Order  criteria  for  a  "major 
rule,"  that  is,  that  would  be  likely  to 
result  in  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individuals,  industries, 
Federal.  State,  or  local  government 
agencies  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
completion,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

As  indicated  above,  the  provisions 
contained  in  this  rulemaking  provide 
new  authorities  to  the  OIG  to  levy  civil 
money  penalties  against  persons  or 
entities  that  file  claims  for  services 
furnished  on  the  basis  of  prohibited 
referrals  or  who  engage  in  prohibited 
circumvention  schemes  as  proscribed  by 
statute.  These  provisions  are  a  result  of 
statutory  changes  and  serve  to  clarify 
departmental  policy  with  respect  to  the 
imposition  of  CMPs  upon  persons  and 
entities  who  violate  the  statute.  We 
believe  that  the  great  majority  of 
providers  and  practitioners  do  not 
engage  in  such  prohibited  activities  and 
practices  discussed  in  these  regulations, 
and  that  the  aggregate  economic  impact 
of  these  provisions  should,  in  effect,  be 
minimal,  affecting  only  those  who  have 
engaged  in  prohibited  behavior  in 
violation  of  statutory  intent.  As  such, 
this  rule  should  have  no  direct  effect  on 
the  economy  or  on  Federal  or  State 
expenditures. 

Regulatory  Flexibility  Analysis 

Consistent  with  the  Regulatory 
Flexibility  Act  of  1980,  Public  Law  96- 
354  (5  U.S.C.  601  through  612),  we  are 
to  prepare  and  publish  a  regulatory 
flexibility  analysis  unless  the  Secretary 
certifies  that  a  regulation  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  business 


entities.  The  analysis  is  intended  to 
explain  what  effect  that  regulatory 
action  will  have  on  small  business  and 
other  small  entities,  and  to  develop 
lower  cost  or  burden  alternatives. 

We  have  determined  that  no 
regulatory  impact  analysis  is  required 
for  these  proposed  regulations.  In 
addition,  while  some  penalties  the 
E)epartment  could  impose  as  a  result  of 
these  regulations  might  have  an  impact 
on  small  entities,  we  do  not  anticipate 
that  a  substantial  number  of  these  small 
entities  will  be  significantly  affected  by 
this  rulemaking.  Therefore,  we  have 
concluded  that  a  regulatory  flexibility 
analysis  is  not  required  for  this 
rulemaking. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1980,  Pub.  L.  96-511.  all  Departments 
are  required  to  submit  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  any  reporting  or  recordkeeping 
requirements  contained  in  both 
proposed  and  final  rules.  We  have 
determined  that  the  penalty  provisions 
contained  in  this  rulemaking  do  not 
contain  such  information  collection 
requirements  and  will  not  increase  the 
Federal  paperwork  burden  on  the  public 
and  private  sectors. 

V.  Response  to  Comments 

Because  of  the  number  of  comments 
we  receive  on  proposed  regulations,  we 
cannot  acknowledge  or  respond  to  these 
comments  individually.  However,  in 
preparing  the  final  rule,  we  will 
consider  all  comments  received  in 
response  to  these  penalty  provisions 
and  respond  to  them  in  the  preamble  to 
the  document. 

List  of  Subjects  in  42  CFR  Part  1003 

Administrative  practice  and 
procedure.  Fraud,  Grant  programs — 
health.  Health  facilities.  Health 
professions.  Maternal  and  child  health, 
Medicaid,  Medicare,  Penalties. 

TITLE  42— PUBUC  HEALTH 

CHAPTER  V— OFFICE  OF  INSPECTOR 
GENERAL— HEALTH  CARE,  DEPARTMENT 
OF  HEALTH  AND  HUMAN  SERVICES 

42  CFR  part  1003  would  be  amended 
as  set  forth  below: 

PART  1003— CIVIL  MONEY 
PENALTIES,  ASSESSMENTS  AND 
EXCLUSIONS 

1.  The  authority  citation  for  part  1003 
would  be  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1302, 1302a-7, 
1320a-7a,  1320b-10, 1395u(j),  1395u(k), 
1395nn(g),  1131(c)  and  11137(b)(2). 

2.  Section  1003.100  would  be 
amended  by  revising  paragraph  (a)  and 
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paragraph  (bMl)  (iv)  and  (v);  and  by 
adding  a  new  paragraph  (b)(1)  (viHix) 
to  read  as  follows: 

9 1003.100    Basis  and  purpose. 

(a)  Basis.  This  part  implements 
sections  1128(c).  1128A.  1140. 1842()). 
1842(k).  and  1877(g)  of  the  Social 
Security  Act.  and  sections  421(c)  and 
427(b)(2)  of  Public  Law  99-660  (42 
1320a-7(c),  1320a-7a.  1320. 11131(c) 
and  11137(b)(2)). 


(jv)  Fail  to  report  information 
concerning  medical  malpractice 
payments  or  who  improperly  disclose, 
use  or  permit  access  to  information 
reported  under  part  B  of  title  IV  of 
Public  Law  99-660,  and  regulations 
specified  in  45  CFR  part  60; 

(v)  Misuse  certain  Medicare  and 
Social  5>ecurity  program  words,  letters, 
symbols  and  emblems: 

(vi)  Have  submitted  certain  prohibited 
claims  under  the  Medicare  or  State 
heelth  care  programs; 

(vii)  Present  or  cause  to  be  presented, 
a  bill  or  claim  fcv  a  clinical  laboratory 
service  that  they  know,  or  should  know, 
was  furnished  in  accordance  with  a 
referral  prohibited  undw  $411,353  df 
this  chapter; 

(viii)  Have  collected  amounts  that 
they  know  or  should  know  were  billed 
in  violations  of  §411.353  of  this  chapter 
and  have  not  refunded  the  amounts 
collected  on  a  timely  basis;  or 

(ix)  Is  a  physician  or  entity  that  enters 
into  an  arrangement  or  scheme  that  the 
physician  or  entity  knows,  or  should 
know,  has  as  a  principal  purpose  the 
assuring  of  referrals  by  a  physician  to  a 
particular  entity  which,  if  made 
directly,  would  violate  the  provisions  of 
§  411.353  of  this  chapter, 

• 

3.  Section  1003.102  would  be 
amended  by  revising  paragraphs  (a)(3). 
(a)(4)  introductory  text,  and  (a)(4)(iii): 
and  by  adding  new  paragraphs  (a)(S), 
(b)(8)  and  (bK9)  to  read  as  follows: 

1100X102    Basis  for  cMI  money  panaltiea 
and  assessments. 

(a)*  •   • 

(3)  An  item  or  service  furnished 
during  a  period  in  which  the  person  was 
exchided  from  participation  in  the 
program  to  which  the  claim  was  made 
in  accordance  with  a  determination 
made  under  sections  1128  (42  U.S.C 
1320a-7),  1128A  (42  U.S.C  1320a-7a). 
1156  (42  U.S.C.  1320c-<5),  1160(b)  as  in 
effect  oo  September  2. 1982  (42  U-SXI. 
1320o-9(b)).  1842(j)(2)  (42  U.S.C 
1395u(i)).  1862(d)  as  in  effect  on  August 
18.  1987  (42  U^.C  139Sy(d)),  or  1866(b) 
(42U.SX11395oc(b)): 


(4)  A  physician's  service  (or  an  item 
or  service)  for  which  the  person  knew, 
or  should  have  known,  that  the 
individual  who  furnished  (or  supervised 
the  furnishing  of)  the  service — 

(iii)  Represented  to  the  patient  at  the 
time  the  service  was  furnished  that  the 
physician  was  certified  in  a  medical 
specialty-board  when  he  or  she  was  not 
so  certified;  or 

(5)  Payment  which  such  person 
knows,  or  should  know,  may  not  be 
made  under  §  411.353  of  this  chapter. 

(b)*  •  • 

(8)  Has  not  refunded  on  a  timely  basis 
amounts  collected  as  the  result  of  billing 
an  Individual,  third  party  payer  or  other 
entity  for  a  clinical  laboratory  service 
that  was  provided  in  accordance  with  a 
prohibited  referral  as  described  in 

§  411.353  of  this  chapter. 

(9)  Is  a  physician  or  entity  that  enters 
into— 

(i)  A  cross  referral  arrangement,  for 
example,  whereby  the  physician  owners 
of  entity  "X"  refer  to  enUty  "Y,"  and  the 
ph3rsician  owners  of  entity  "  Y"  refer  to 
entity  "X"  in  violation  of  §  411.353  of 
this  chapter, 

(ii)  Any  other  arrangement  or  scheme 
that  the  physician  or  entity  know,  or 
should  know,  has  a  principal  purpose  of 
ciroimventing  the  prohibitions  of 
§  411.353  of  this  chapter. 

4.  Section  1003.103  would  be 
amended  by  revising  paragraphs  (a)  and 
(b)  to  read  as  follows: 

S  1003.103    Amount  of  penalty. 

(a)  Except  as  provided  in  paragraphs 
(b),  (c)  and  (d)  of  this  section,  the  OIG 
may  impose  a  penalty  of  not  more  than 
$2,000  for  each  item  or  service  that  is 
subject  to  a  determination  under 

§  1003.102. 

(b)  Hie  OIG  may  Impose  a  penalty  of 
not  more  than  $15,000  for  each  person 
with  respect  to  whom  a  determination 
was  made  that  felse  or  misleading 
information  was  given  under 

§  1003.102(b)(4).  or  for  each  item  or 
service  that  is  subject  to  a  determination 
under  §  1003.102(a)(4)  or 
§  1003.102(b)(8).  The  OIG  may  Impose  a 
penalty  of  not  more  than  $100,000  for 
an  arrangement  or  scheme  that  is  subject 
to  a  determination  imder 
§  1003.102(b)(9). 

5.  Section  1003.106  would  be 
amended  by  revising  paragraph  (a)(1) 
introductory  text  and  paragraph 
(a)(l)(v);  and  by  adding  new  paragrai^ 
(a)(1)  (vi)  and  (vii)  to  read  as  ioUows: 


S 1003. 106    Dsterminatlon  regarding  the 
amount  of  the  penalty  and  assessment 

(a)(1)  In  determining  the  amount  of 
any  penalty  or  asses.sment  in  accordance 
with  §  1003.102(a),  (b)(1)  to  (b)(4),  (b)(8) 
and  (b)(9).  the  Department  will  take  into 
account — 


(v)  The  completeness  and  timeliness 
of  the  refund  with  respect  to 
§  1003.102(b)(8); 

(vi)  The  amount  of  financial  interest 
involved  with  respect  to 
S  1003.102(b)(9);  and 

(vii)  Such  other  matters  as  justice  may 
require. 

Dated:)uly  12, 1993. 
Bryan  B.  Mitchell. 
Principal  Deputy  Inspector  General. 

Approved:  August  26, 1993. 
Donna  E.  ShaUla, 
Secretary. 
[FR  Dcx:.  93-25681  Filed  10-19-43;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safaly 

Administration 

40  CFR  Paris  571  and  572 
[Docket  Ho.  02-28;  Notfca  q 
fOH  No.  2127-AB8S 

Federal  Motor  Vehicle  Safety 
Standards;  Head  Impact  Protection 

AGENCY:  National  Midway  Traffic 
Safety  Administratioo  (NHTSA),  DOT. 
ACTK>N:  Reopening  of  comment  period; 
notice  of  public  meeting. 

summary:  This  notice  reopens  die 
comment  period  for  a  notice  of 
proposed  rulemaking,  published 
February  8, 1993.  regarding  measures  to 
prevent  or  reduce  injury  when  a  vehicle 
occupant's  head  strikes  upper  interior 
components  during  a  crash.  These 
components  include  pillars,  side  rails, 
headers,  and  the  rooL  The  initial 
comment  period  closed  April  9, 1993. 
NHTSA  is  reopening  the  comment 
period  because  the  agency's 
examination  of  the  initial  public 
comments  and  subsequent  submissions 
by  commenters  reveals  that  there  is 
need  for  further  public  examination  of  . 
the  issues  raised  by  the  comments.  To 
that  end.  NHTSA  is  reopening  the 
comment  period  until  December  1, 
1993.  In  addition,  the  agency  is 
conducting  a  public  meeting  to  further 
facilitate  the  comment  process. 
DATES:  Public  meeting  A  public  meeting 
to  receive  oral  comments  ccmoeming  the 
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head  impact  protection  will  be  held  on 
November  15, 1993,  beginning  at  9  a.m.. 
at  the  public  meeting  address  listed 
below.  Persons  wishing  to  make  oral 
presentations  at  the  public  meeting 
should  contact  Dr.  Joseph  Kanianthra  at 
the  address  or  telephone  number  listed 
below  for  an  information  contact,  by 
November  8, 1993.  Persons  making  oral 
presentations  are  requested,  but  not 
required,  to  submit  25  written  copies  of 
the  full  text  of  their  presentation  no 
later  than  November  15, 1993. 

Written  Comments.  Written  comments 
must  be  received  on  or  before  December 
1,1993. 

AOOflESSES:  Public  meeting:  The 
November  15, 1993  public  meeting  will 
be  held  in  room  2230.  Nassif  Building. 
400  Seventh  Street.  SW.,  Washington, 
DC  20590. 

Written  comments:  All  written 
comments  must  refer  to  the  docket  and 
notice  nimaber  set  forth  above  and  be 
submitted  (preferably  in  10  copies)  to 
the  Docket  Section,  National  Highway 
Traffic  Safiety  Administration,  room 
5109,  400  Seventh  Street,  SW., 
Washington.  DC  20590.  Submissions 
containing  information  for  which 
confidential  treatment  is  requested 
should  be  submitted  (three  copies)  to 
Chief  Counsel.  National  Highway  Traffic 
Safety  Administration,  room  5219.  400 
Seventh  Street.  SW.,  Washington,  DC 
20590.  and  seven  additional  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
sent  to  the  Docket  Section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Joseph  Kanianthra,  Chief,  Side  and 
Rollover  Crash  Protection  Division, 
Office  of  Vehicle  Safety  Standards, 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street. 
SW..  Washington,  DC  20590.  (202)  366- 
4924. 

SUPPLEMENTARY  INFORMATION:  On 
February  8. 1993,  NHTSA  published  a 
notice  of  proposed  rulemaking  (NPRM) 
proposing  to  amend  Standard  No.  201, 
Occupant  Protection  in  Interior  Impact, 
to  require  passenger  cars  and  light 
trucks,  buses  and  multipurpose 
passenger  vehicles  (LTVs)  to  incorporate 
measures  to  prevent  or  reduce  injury 
when  a  vehicle  occupant's  head  strikes 
upper  interior  components,  including 
pillars,  side  rails,  headers,  and  the  roof, 
during  a  crash.  The  proposed 
amendments  would  add  procedures  and 
performance  requirements  for  a  new  in- 
vehicle  component  test  (58  FR  7506). 
The  initial  comment  period  for  that 
proposal  closed  April  9. 1993, 

To  date,  NHTSA  has  received 
numerous  lengthy  comments  on  the 
NPRM.  In  addition,  at  the  request  of  the 


American  Automobile  Mantifacturers 
Association  (AAMA),  Chrysler,  Ford. 
General  Motors,  and  Toyota,  NHTSA 
has  met  with  those  parties  to  discuss 
their  respective  comments  and  testing. 
On  September  30.  1993.  AAMA 
requested  an  additional  meeting  with 
the  agency  concerning  this  rulemaking, 
or,  in  the  alternative,  a  public  meeting, 
a  re-opening  of  the  comment  period,  the 
issuance  of  a  Supplemental  Notice  of 
Proposed  RulemaJdng.  or  a  combination 
of  the  above. 

To  enable  interested  parties, 
including  consimier  safety  groups  and 
other  non-industry  parties,  to  further 
clarify  or  supplement  their  initial 
comments.  NHTSA  believes  that  it 
would  be  desirable  to  reopen  the 
comment  period  \mtil  December  1, 
1993.  to  provide  a  further  opportunity  to 
comment  and  to  obtain  responses  from 
interested  parties  on  several  particular 
issues. 

Questions 

Leadtime 

1.  The  NPRM  proposed  an  effective 
date  of  the  first  September  1  that  occurs 
following  either  a  two  or  three  year 
period  beginning  after  the  publication  of 
the  final  rule.  i.e..  either  the  3rd  or  4th 
September  1  after  publication. 
Commenters  made  a  wide  range  of 
leadtime  recommendations,  ranging 
from  full  implementation  on  September 
1, 1997,  to  a  5-year  phase-in  beginning 
September  1, 1999.  NHTSA  requests 
additional  comments  addressing  the 
various  leadtime  reconunendations.  In 
particular.  NHTSA  requests  specific 
information  addressing  assertions  that 
earlier  effective  dates  for  full 
implementation  are  not  practicable. 

2.  Some  commenters  suggested  the 
need  for  longer  leadtime  for  LTVs  than 
for  p8S3dnger  cars.  NHTSA  requests 
comments  on  whether  additional 
leadtime  is  necessary  for  LTVs, 
including  the  amount  of  additional 
leadtime  needed  and  specific 
supporting  information. 

NHTSA  also  requests  comments  on 
whether,  if  the  requirements  were 
phased  in,  separate  phase-in  schedules 
for  LTVs  and  passenger  cars  would 

Srovide  maniiifacturers  with  more  or  less 
exibiUty  than  a  single  phase-in  for 
both  types  of  vehicles.  For  example,  if 
selecting  a  single  phase-in  schedule 
resulted  in  requiring  compliance  to 
begin  later  than  would  be  the  case  if  a 
schedule  were  set  for  cars  alone,  a 
m«Lnufacturer  w^hose  production 
consisted  primarily  of  cars  would  gain 
compliance  flexibility.  Conversely,  if 
selecting  a  single  phase-in  resulted  in 
requiring  compliance  to  begin  earlier 


than  would  be  the  case  if  a  schedule 
were  set  for  LTVs  alone,  a  manufacturer 
of  primarily  LTVs  would  lose 
compliance  flexibility. 

Test  Procedure 

3.  Some  commenters  have  suggested 
that,  based  on  the  proposed  test 
procedure,  an  infinite  number  of  tests 
would  be  needed  for  a  manufacturer  to 
certify  compliance.  This  suggestion  is 
based  on  a  claim  that  the  manufactxirers 
would  be  imable  to  determine  which 
impact  locations  and  which  impact 
angles  would  be  most  likely  to  produce 
noncompUances.  NHTSA  requests 
comments  on  whether  these  tests  can  be 
determined  prior  to  testing,  and  if  not, 
why  not.  If  a  comraenter  believes  that 
they  cannot  be  predicted  with 
reasonable  accuracy,  NHTSA  requests 
that  the  commenter  address  the  effects 
on  safety  benefits  and  manufacturer 
costs  from  reducing  either  the  range  of 
possible  impact  locations  and/or  angles. 

4.  A  number  of  commenters  have 
indicated  that  they  are  conducting  tests 
in  accordance  with  the  proposed 
procedures.  NHTSA  desires  all  test 
results,  but  emphasizes  that,  given  the 
statutory  deadline  for  this  rulemaking, 
commenters  must,  submit  any  test  data 
by  the  new  comment  closing  date  in 
order  to  ensure  that  the  agency  will 
have  time  to  consider  them. 

Proposed  Exclusions 

5.  Some  commenters  have  suggested 
excluding  convertible  vehicles,  or  sun 
visors  and  interior  mirrors  in  all 
vehicles.  Other  commenters  have 
suggested  excluding  convertible  top 
frame/linkage  mechanisms  since  adding 
padding  to  them  would  allegedly 
interfere  with  their  operation.  NHTSA 
requests  additional  comments  on  the 
need  for  such  exclusions,  including 
information  on  why  it  is  impracticable 
to  certify  compUance  of  those 
components  or  vehicles. 

6.  Some  commenters  have  requested 
exclusion  of  A-pillars  (the  pillars  on 
either  side  of  the  windshield)  based  on 
the  argtiment  that  increased  safety  belt 
usage  and  the  introduction  of  air  bags 
would  essentially  eliminate  A-pillar 
impacts.  However,  highway  crash  data 
available  to  NHTSA  indicate  that  some 
vehicle  occupants  are  still  impacting  the 
A-pillar  even  when  belts  were  used  and/ 
or  air  bags  have  deployed.  NHTSA 
requests  accident  and  test  data 
addressing  whether  injuries  from  A- 
pillar  impacts  ocau  in  air  bag  equipped 
vehicles  or  when  belts  are  worn.  In 
addition,  NHTSA  notes  that  it  could  not 
adopt  any  exclusion  that  would  be 
inconsistent  with  the  language  in  the 
Intermodal  Surface  Transportation 
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Efficiency  Act  that  maadates 
rulemaking  to  "increase  head  impact 
protection  from  interior  components" 
and  expressly  mentions  "pillars"  as 
being  among  the  portions  of  the  vehicle 
included  in  the  term  "interior 
components." 

7.  Some  conunenters  have  requested 
exclusion  of  the  upper  roof  zone. 
NHTSA  requests  comments  on  how 
commenters  would  objectively  define 
the  upper  roof  zone. 

8.  NrlTSA  requests  additional 
comments  on  the  impacts  of  this 
proposal  on  final  stage  manufacturers 
and  alterers.  In  particular.  NHTSA 
requests  comments  on  any  changes  that 
these  parties  would  need  to  make  in 
their  practices  in  order  to  stay  within 
the  limits  of  the  guidance  given  by  the 
incomplete  vehicle  manufactiuers  for 
maintaining  or  achieving  compliance 
with  Oie  proposed  revisions  to  Standard 
Na  201. 

9.  NHTSA  requests  additional 
comments  on  the  differences  between 
passenger  cars  and  LTVs,  in  terms  of 
leasibility  of  particular 
coxuitermeasures. 

Neck  Injury 

10.  In  a  recent  meeting  vdth  the 
agency  (noted  in  the  dodcet  at  92-28- 
NO2-049).  Ford  asserted  that,  in  1971. 
the  agency  had  terminated  rulemaking 
that  would  have  required  padding  of  the 
A-pillars  because  of  the  potential  for 
neck  injury  from  padded  interior 
components.  The  possibility  of  neck 
injury  from  padded  components  was 
also  raised  in  various  written  comments 
on  the  February  1993  NPRM.  NHTSA 
requests  commenters  to  submit  accident 
or  test  data  that  doctunents  the 
possibility  of  neck  injury  from  padded 
components.  The  agency  also  seeks 
information  on  the  extent  to  which  the 
safetv  benefits  calculated  in  the  NPRM 
would  be  oBset  if  neck  injuries  were  to 
increase.  Some  commenters  have  also 
stated  that  the  addition  of  an 
acceleration  requirement  along  with  the 
HIC  requirement  w^ould  reduce  the 
potential  for  neck  injvuy.  The  agency 
requests  commenters  to  submit 
biomechanical  information 
substantiating  or  negating  these  claims. 

Test  Device 

11.  Some  commenters  have  asserted 
that  the  free  motion  headiorm  (FMH) 
does  not  produce  results  that  are  as 
repeatable  as  the  spherical  headform 
preferred  by  others  or  is  otherwise 
inferior  to  the  spherical  headform.  The 
agency  has  comparative  test  data  to 
show  ibat  the  FMH  is  a  repeatable  test 
device  for  the  purpose  of  this  rule. 
NHTSA  requests  that  commenters  who 


beheve  the  spherical  headform  is 
superior  submit  data  justi^ng  their 
belieb. 

Comments 

The  agency  invites  written  conunents 
from  all  interested  parties.  The  agency 
notes  that  participation  in  the  public 
meeting  is  not  a  prerequisite  for  the 
submission  of  written  comments. 

The  agency  emphasizes  that  it  is  not 
seeking  a  repetition  of  previous 
comments.  All  previous  comments  will 
be  fully  considered  by  NHTSA  in  its 
deliberations.  Throu^  this  notice,  the 
agency  is  seeking  comments  on  the 
above  issues  or  expressions  of 
agreement  or  disagreement  with 
comments  previously  submitted  by 
other  commenters. 

It  is  requested  but  not  required  that  10 
copies  of  each  written  comment  be 
submitted.  NHTSA  provided  a  60  day 
comment  period  for  the  February  1993 
NPRM.  In  view  of  the  statutory  deadline 
in  this  rulemaking,  the  agency  is 
limiting  this  additional  comment  period 
to  40  days. 

No  comment  may  exceed  15  pages  in 
length.  (49  CFR  553.21).  Necessary 
attachments  may  be  appended  to  a 
comment  without  regard  to  the  15-page 
limit.  This  limitation  is  intended  to 
encourage  commenters  to  detail  their 
primary  argxmients  in  a  concise  fashion. 

If  a  conunenter  wishes  to  submit 
specified  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
piurportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Coimsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
form  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiahty  should  be 
accompanied  by  a  cover  letter  setting 
forib  the  information  specified  in  the 
agency's  confidential  business 
information  regulation,  49  CFR  part  512. 

All  comments  received  before  the 
dose  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date. 

Given  the  statutory  deadline,  it  may 
not  be  possible  for  the  agency  to 
consider,  and  it  is  unlikely  that  the 
agency  will  consider,  any  conunents 
filed  after  the  closing  date.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  may  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket  NHTSA  will  continue  to 


file  relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  written  comments 
in  the  Docket  Section  should  enclose,  in 
the  envelope  with  their  comments,  a 
self-addressed  stamped  postcard.  Upon 
receipt,  the  docket  supervisor  will 
return  the  postcard  by  mail. 

Persons  making  oral  presentations  at 
the  public  meeting  are  requested,  but 
not  required,  to  suhmit  25  written 
copies  of  the  full  text  of  their 
presentation  to  Dr.  Joseph  Kanianthra 
no  later  than  the  day  before  the  meeting 
Presentations  should  be  limited  to  15- 
20  minutes.  If  time  permits,  persons 
who  have  not  requested  time,  but  would 
like  to  make  a  statement,  will  be 
afforded  an  opportunity  to  do  so  at  the 
end  of  the  day's  schedule.  Copies  of  all 
written  statements  will  be  placed  in  the 
docket  for  this  notice.  A  verbatim 
transcript  of  the  public  meeting  will  be 
prepared  and  also  placed  in  the  NHTSA 
docket  as  soon  as  possible  after  the 
meeting.  A  schedule  of  the  persons 
making  oral  presentation  at  the  meeting 
will  be  available  at  the  designated 
meeting  area  at  the  beginning  of  the 
public  meeting. 

No  opportimity  will  be  afforded  the 
public  to  directly  question  partidpants 
in  the  meeting.  However,  the  public 
may  submit  written  questions  to  the 
presiding  panel  of  Federal  offidal  for 
the  panel  to  consider  asking  of 
particular  partidpants.  The  presiding 
offidals  reserve  the  right  to  ask 
questions  of  all  persons  making  oral 
presentations. 

To  fadlitate  communication,  NHTSA 
will  provide  auxiliary  aids  to 
partidpants  as  necessary,  during  the 
meeting.  Thus,  any  person  desiring 
assistance  of  "auxiliary  aids"  (e.g.,  sign- 
language  interpreter, 
telecommunications,  devices  for  deaf 
persons  (TDDs),  readers,  tape  texts, 
braille  materials,  or  large  print  materials 
and/or  magnifying  device),  should 
contact  Dt.  Joseph  Kanianthra  at  (202) 
366-^724  by  November  1, 1993. 

Authority:  15  U.S.C.  1392, 1401, 1403, 
1407,  delegation  of  authority  at  49  CFR  1.50. 

Issued  on  October  14, 1993. 
BuryFalrice. 

Associate  Administrator  for  Rulemaking. 
(PR  Doc  93-25771  Filed  10-15-93;  1:29  pmj 
MUMQ  CODE  4»10-»-ll 
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NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

49  CFR  Part  S21 

Aviation  Rules  of  Practice — General 
Revtsiofls 

AGEMCY:  National  Transportation  Safety 

Board. 

ACTION:  Notice  of  proposed  rulemaking 

and  request  for  comment. 

SUMMARY:  The  NTSB  is  proposing 
numerous  revisions  to  its  rules  of 
practice  go\'eming  air  safety 
enforcement  and  related  cases.  The 
overall  purpose  of  the  proposed  changes 
is  to  improve  the  efficiency  and  fairness 
of  these  rules.  Comments  and  replies  to 
those  comments  are  invited  and  will  be 
considered  in  the  formulation  of  final 
rules.  Although  a  specified  rule  change 
may  not  be  proposed  in  this  notice,  the 
Board  here  gives  notice  that  this  entire 
range  of  procedural  rules  is  undergoing 
review  and,  as  a  result  of  comments  and 
replies  received,  the  Board  may  adopt 
final  rules  in  addition  to  those  proposed 
here. 

DATES:  Comments  are  due  December  6. 
1993.  Any  replies  are  due  January  18. 
1994. 

AOOflESSES:  An  original  and  two  copies 
of  any  comments  and  replies  must  be 
submitted  to:  Office  of  General  Counsel. 
National  Transportation  Safety  Board. 
490  LTnfant  Plaza  East.  S.W.. 
Washington.  DC  20594.  ATTENTION: 
Aviation  Rules  of  Practice — General 
Revisions 

Comments  and  replies  may  be 
inspected  at  the  above  address.  Room 
6333.  firom  8  a.m.  to  5  p.m.  Monday 
through  Friday. 

FOR  FURTHER  MFORMATKM  COffTACT:  Jane 
F.  Mackall.  (202)  382-6540. 
SUPPiaiENTARV  MFORMATION:  The  NTSB 
currently  has  rules,  at  49  CFR  Part  821. 
that  govern  practice  and  procedure  in 
aviation  safety  enforcement  and  related 
cases.  It  is  our  intention  in  this 
proceeding  to  imdertake  a  broad  review 
of  these  rules,  and  make  any  changes 
that  would  improve  their  efficiency  and 
fairness.* 

We  have  identified  a  number  of  rules 
that  we  already  believe  should  be 
revised.  Our  proposed  changes  and 
additions  are  reproduced  at  the  end  of 
this  docimient,  and  the  text  that  follows 
discusses  our  reasons  for  proposing 
each  substantive  change.  We  are  well 


aware,  however,  that  those  using  our 
rules  likely  have  suggestions  for  other 
rule  changes.  In  addition  to  responding 
to  the  changes  we  propose,  commentors 
are.  therefore,  urged  to  recommend 
other  rule  changes  they  consider 
necessary  or  desirable.  We  do  not. 
however,  solicit  at  this  time  any 
comment  on  changes  that  may  relate  to 
the  encouragement  of  settlement  or  the 
use  of  alternative  dispute  resolution. 
The  Board  considers  this  topic  to  be 
sufliciently  important  and  complex  to 
warrant  separate  consideration. 
What  follows  is  a  rule-by-rule 
discussion  of  the  changes  we  propose.^ 

1.  Inquiries  to  the  Board  warrant 
adding  a  new  §  821.3  in  which  the  letter 
prefixes  of  our  docket-numbering 
system  are  explained.  The  proposed  rule 
is,  we  think,  self-explanatory. 

2.  We  propose  to  revise  §  821.6(d)  to 
require  notices  of  appearance  from 
parties'  representatives  as  well  as  their 
attorneys.  The  need  for  such  a  rule 
should  be  self-evident,  and  most  if  not 
all  representatives  already  provide  this 
notice. 

3.  As  a  general  rule,  an  original  and 
at  least  3  copies  of  pleadings  are  now 
required.  In  subsection  §  621.7(b).  we 
propose  to  reduce  that  number  to  an 
original  and  1  copy  and.  otherwise,  to 
minimize  the  number  of  copies  required 
of  the  parties.  The  proposed  revision  to 
§  821.7(b)  would  indicate  the  exceptions 
to  the  1-copy  rule:  (1)  The  initial  "notice 
of  appeal."  be  it  an  appeal  to  the  Board 
of  an  order  of  the  Administrator 
(§821.30  or  .55)  or  a  petition  for  review 
of  the  Administrator's  denial  of  an 
application  (§821.24).  would  now 
require  an  original  and  4  copies;  (2)  the 
Administrator's  complaint  (§  821.31  or 
.55)  would  require  an  original  and  3 
copies;  and  (3)  briefs  and  petitions  for 
reconsideration  (§  821.48  and  .50) 
would  require  an  original  and  2  copies. 
We  seek  comment  especially  on 
whether  all  copy  requirements  should 
be  in  one  location  in  the  rules  and.  if  so. 
whether  they  should  be  contained  in 

§  821.7  or  elsewhere.  Finally,  we  would 
revise  §  821.7(a)  to  include  our  9-digit 
zip  code,  and  to  permit  filing  and 
service  of  pleadings  via  facsimile 
transmission. 3  We  also  seek  comment 
on  the  alternative  of  a  uniform  rule 
requiring  an  original  and  4  copies.  Our 
concern  with  such  a  rule,  however,  is 
that  it  would  require  copies  that  the 


>  We  t»ve  alto  propoted  in  a  separate,  pending 
proceeding,  Bules  of  Practice  tn  Ovil  Peaalty 
Proceedings,  sa  FR  11379  (February  25. 1993).  other 
changes  to  Part  S21.  Readers  are  urged  to  raview 
thai  document  a*  well. 


i  We  discuss  all  substantive  changes.  There  are 
also  numerous  minor  changes  in  wording,  with  no 
meaning  change  intended,  not  all  of  %irfaich  are 
specifically  discuaaed.  The  current  and  proposed 
rules  should,  therefore,  be  closely  compared. 

3  We  do  not  propose  to  Include  Board  FAX 
numbers,  as  they  may,  and  do.  change. 


Board  does  not  need  to  process  its 
caseload. 

4.  Current  rule  §821.8.  governing 
various  tispects  of  service,  has  caused 
some  confiision.  The  proposed  revision 
attempts  to  simplif)'  and  clarify  the  rule 
and  remove  repetitive  directions.  In 
addition,  in  (a),  we  add  a  sample 
certificate  of  service  to  eliminate 
confusion  on  the  part  of  non -attorney 
representatives,  and  propose  to 
discontinue  serving  the  Administrator 
via  certified  mail,  using  first-class  mail 
instead. 

We  here  give  notice  that,  concurrent 
with  adoption  of  any  rule  changes  here, 
we  will  only  serve  respondent's  attorney 
or  representative  by  certified  mail; 
respondent,  who  we  also  serve,  will  be 
served  by  regular,  first-class  mail,  unless 
acting  pro  se.  No  rule  change  is  needed 
to  accomplish  this  change  as  to 
respondents. 

5.  We  propose,  in  §  821.9.  to  offer  a 
new  provision  for  use  in  considering 
requests  to  file  amicus  curiae  briefe  that 
will  liberalize  the  rule  announced  in 
Administrator  v.  Essery,  5  NTSB  609. 
612  (1985).  to  bring  our  practice  more 
into  accord  with  the  Federal  rules  used 
in  appellate  practice. 

6.  Subsection  §  821 .12(b).  which 
requires  agency  approval  for  withdrawal 
of  any  pleading,  can  promote  delay  and 
unnecessary  expense  to  the  Board  and 
the  parties.  We  can  see  little  reason,  for 
example  to  continue  to  require  an 
agency  order  authorizing  the 
Administrator  to  withdraw  his 
complaint  or  authorizing  a  respondent 
or  petitioner  to  withdraw  a  challenge  to 
an  action  by  the  Administrator. 
Dismissal  of  proceedings  can  be  more 
efficiently  handled  simply  with  a  notice 
to  the  decisionmaker,  and  a  subsequent 
implementing  order  discontinuing  the 
proceeding.  In  changes  to  (a),  we  also 
propose  to  codify  certain  basic  due 
process  and  statutory  principles 
regarding  objections  to  complaint 
amendments.  For  one.  we  intend  to 
clarify  that,  even  if  pleadings  are 
amended  more  than  15  days  before  the 
hearing,  the  law  judge  can  entertain 
objection  to  such  amendment. 

7.  Our  proposed  changes  to 

§  821.19(b)  and  .35(a)  address  two 
concerns.  First,  we  propose  to  eliminate 
the  requirement  that  a  case  be  assigned 
to  a  law  judge  before  discovery  (of  any 
sort)  may  be  undertaken.  Especially  in 
emergency  cases,  this  delay  is 
counterproductive.  Second,  the  revision 
reflects  a  new  procedure  for  handling 
issues  arising  in  cases  prior  to 
assignment  of  a  law  judge.  Subsection(a) 
of  §  821.35  deals,  in  part,  with  the  chief 
judge's  role  in  case  processing  prior  to 
assignment  to  a  particular  law  judge.  We 
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proposed  to  authorize  the  chief  judge  to 
delegate  his  responsibihty.  We  do  not 
propose  to  direct  a  particular  approach 
to  doing  so,  but  propose  to  allow  the 
chief  judge  to  adopt  a  method  of  his 
choosing  (for  example,  "duty  days,"  on 
which  a  named  judge  is  on  call  to 
resolve  matters  arising  that  day). 

8.  We  propose  a  further  change  to 
section  821.19  by  the  addition  of  a  new 
subsection  (d)  to  make  explicit  that  the 
failure  to  comply  with  order  discovery 
or  a  failure  timely  to  cooperate  in  a 
request  to  preserve  evidence  may  result 
in  an  adverse  inference  or  finding, 
evidence  preclusion  or  dismissal.  By 
including  the  failure  to  preserve  timely 
requested  evidence  we  intend  to  reflect 
th9  fact  that  the  Administrator  typically 
has  control  over  much  of  the  evidence 
that  will  be  required  for  a  full  record  in 
cases  that  have  air  traffic  control 
involvement.  When  such  evidence  has 
been  requested  in  a  timely  fashion,  we 
believe  it  is  incumbent  on  the 
Administrator  to  insure  its  safekeeping. 
See  Administrator  v.  Ryan,  NTSB  Order 
EA-3238  (1990).* 

9.  In  Section  §  821.20(b),  we  propose 
to  codify  o\ir  decision  in  Administrator 
v.  Flowers,  NTSB  Order  EA-3594 
(1992),  in  which  we  considered 
declining  to  process  respondent's 
appeal  from  the  initial  decision  in  light 
of  his  failure  to  compensate  a  witness. 

10.  In  §  821.20(c),  we  seek  to  bring  our 
enforcement  rules  for  testimony  by 
Board  employees  more  in  line  with 
those  that  apply  to  the  testimony  of  our 
employees  in  accident-related  civil 
proceedings.  It  has  been  a  foundation  of 
our  cooperation  with  the  Administrator 
in  accident  investigation  work  that  the 
Administrator  will  pursue  enforcement- 
related  functions  separately.  To 
encourage  a  free  flow  of  information  to 
our  investigators,  it  is  important  that  we 
separate  to  the  degree  possible  the  work 
of  safety-related  investigation  from  that 
of  enforcement.  It  is  similarly  important 
that  we  safeguard  our  resources  from 
unnecessary  involvement  in 
enforcement  litigation.  The  rule 
proposed  attempts  to  do  this  in 
enforcement  cases  where  Board 
employees  are  sought  as  witnesses.  Our 
proposal,  however,  does  not  prevent  the 
discovery  of  the  results  of  NTSB  work, 
such  as  destructive  testing  that  could 
not  be  rephcated,  nor  does  it  preclude 
discovery  of  other  factual  observations 
exclusively  within  the  Board's  control, 
other  than  those  that  are  drawn  from 
statements  that  may  have  been  o^ered 


« We  aj»  speaking  b««  to  the  issue  of  air  traffic 
coatio)  tapes,  and  the  FAA's  standard  preservatloD 
time,  absent  a  specific  request,  of  15  days. 


by  the  respondent.  Opinion  testimony 
would  be  specifically  prohibited. 

11.  Section  821.24(d),  deaUng  with 
medical  proceedings,  is  proposed  to  be 
revised  to  reflect  the  superseding  of  the 
petition  for  exemption  procedure  by  the 
request  for  special  issuance  process.  We 
also  propose  to  remove  language  that 
appears  to  have  no  relevance  to  Board 
procedures.  That  is,  we  see  no  need  for 
our  rule  to  include  provisions  dealing 
with  FAA  requirements.  Paragraph  (e]  is 
proposed  to  revised  to  address 
situations  where  new  medical  evidence 
is  late  filed. 

12.  Section  821.31(a),  dealing  with 
filing  of  the  complaint,  has  produced 
some  confusion  in  the  past,  as  we  have 
had  to  address  in  case  law  whether 
"filed  upon  the  Administrator"  meant 
the  date  of  transmission  (as  our  service 
rules  provided)  or  the  date  of  receipt. 
See  Administrator  V.  Simonton,  NTSB 
Order  EA-3734  (1992).  We  propose  to 
clarify  this  matter  in  the  riile  itself  by 
changing  "filed  upon  the 
Administrator"  to  "received  by  the 
Administrator."  (Conforming 
amendments  reflecting  the  number  of 
needed  copies  are  also  proposed.) 

13.  The  proposed  change  to 
subsection  (a)  of  §  821.37,  dealing  with 
the  selection  of  the  place  for  hearing, 
reflects  the  Board's  need  to  conserve 
resources.  The  Board  believes  that 
hearings  outside  the  United  States 
should  be  the  ultra-extraordinary  event, 
and  rarely  if  ever  would  be  justified.  It 
is  this  sentiment  that  is  proposed  to  be 
included  in  the  rule.  Other  changes  to 
this  rule  reflect  only  editorial 
amendments  shorten  it  with  no  change 
in  meaning  intended. 

14.  We  proposed  to  change  the 
evidence  rule  found  in  S  821.38  to 
clarify  the  handling  of  hearsay  in  Board 
proceedings.  It  is  our  proposal  to 
approach  hearsay  from  the  standpoint  of 
those  circumstances  that  might  offer 
some  intrinsic  guarantee  of  its 
trustworthiness.  It  is  beyond  contention 
that  hearsay  is  widely  admitted  in 
administrative  proceedings  with  its 
trustworthiness  going  to  the  weight  and 
credibility  accorded  it.  This  approach  is 
equally  appropriate  where  the  evidence 
proffered  contains  hearsay  within 
hearsay.  We  note  that  the  Federal  Rules 
of  Evidence  also  permit  hearsay  within 
hearsay  where  there  are  suitable 
exceptions  pertaining  to  each  level  of 
hearsay.  We  believe  a  liberal  approach 
to  be  particularly  well  justified  in  the 
context  of  administrative  hearings. 
Much  of  the  concern  over  hearsay 
relates  to  the  potential  impact  on  juries 
untrained  in  analysis  of  evidence  and 
testimony.  NTSB  enforcement 
proceedings  are,  of  course,  tried  before 


hearing  officers  with  the  experience  and 
judgment  to  accord  hearsay  only  such 
weight  as  is  warranted  in  the 
circumstances.  Our  proposal  here 
overrules  statements  to  contrary  in 
Administrator V  Niolet.  2  NTSB  2846 
(1980),  and  a  few  similar  cases  where 
the  Board  excluded  double  hearsay  as  e 
matter  of  course,  without  considering 
any  extrinsic  or  intrinsic  indicia  of 
trustworthiness.  We  also  intend  our 
proposed  amendment  to  this  section  to 
make  certain  that  evidence  that  is  not 
accepted  at  hearing  can  be  preserved 
(via  an  offer  of  proof)  for  consideraiion 
by  the  full  Boarid  in  the  event  of  appeal. 

In  §821  38(c),  we  propose  to  add 
language  providing  that,  if  documents 
are  exchanged  prior  to  a  hearing  and  an 
objection  regarding  authenticity  is  not 
entered  within  a  reasonable  time  before 
the  hearing,  any  such  objection  made 
later  may  be  deemed  to  have  been 
waived. 

15.  It  has  been  suggested  that  the 
second  sentence  of  §  821.42(c),  deaUng 
with  extensions  of  lime  for  appeals,  be 
moved  to  .42(a)  to  clarify  its 
applicability  to  oral  as  well  as  written 
decisions.  We  propose,  instead,  to 
transfer  this  sentence  to  §  821.47.  We 
also  propose  to  delete  the  remainder  of 
.42(c),  as  service  of  written  initial 
decisions  is  already  covered  in  §  821.8. 

16.  We  propose  to  amend  §  821.43  to 
eliminate  the  references  to  Board  review 
on  its  own  motion.  We  have  not  used 
this  inherent  authority  in  recent  years, 
relying  instead  on  the  parties  to  bring  to 
our  attention  cases  meriting  review.  The 
initial  decision's  lack  of  precedential 
value  eliminates  concerns  that 
unreviewed  decisions  might  otherwise 
raise.  Moreover,  the  different  time 
periods  in  §  821.47  for  notices  of  appeal 
(10  days),  as  opposed  to  the  time  limit 
for  the  Board's  taking  review  on  its  own 
motion  under  §  821.43  (20  days), 
occasionally  have  produced  confusion 
regarding  due  dates. 

17.  The  proposed  rexisions  to 

§  821.48(e)  would  adopt  provisions  of 
Federal  Rule  of  Appellate  Procedure 
28()),  allowing  post-briefing  filing  of 
citations  to  newly-decided,  relevant 
cases. 

18.  We  propose  to  revise  §§  821.49 
and  821.57(c)  to  indicate  that,  if  the 
Board  raises  a  new  issue  it  finds 
necessary  to  resolve  the  proceeding,  it 
will  afford  the  parties  the  opportunity  to 
submit  argument  if  it  believes  that  such 
an  opportxmity  is  necessary  or 
appropriate.  Such  an  opportunity  will 
not  be  available  as  a  matter  of  ri^t,  for 
example,  if  the  new  issue  is  one  of 
established  law  for  whi  zh  no  further 
argument  is  necessary  We  see  this 
change  as  simply  reflecting  common 
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sense,  current  practice,  and  the  public 
interest  in  avoiding  unnecessary  delay. 
It  should  not  be  interpreted  as  any 
intention  by  the  Board  to  reduce  due 
process  rights  of  the  parties. 

19.  We  propose  to  amend  §  821.54  to 
apply  not  only  to  emergency 
proceedings  imder  Section  609(a)  of  the 
Federal  Aviation  Act  of  1958.  as 
amended.  49  U.S.C  App.  1429(a),  but  to 
proceedings  under  Section  609(c)(3), 
where  the  Administrator  issues 
"immediately  eflective"  orders.  See 
Administrotor  v.  Zacher.  NTSB  Order 
EA-3972  (1993). 

20.  We  propose  to  add  a  new  section 
(f)  to  §  821.55  to  establish  clearly  the  use 
of  discovery  in  emergency  proceedings. 
Despite  our  consistent  statements  on 
this  point,  rule  chang9S  are  necessary  to 
leave  no  doubt  that  discovery  is 
available  in  emergency  cases  and  to 
ensure  that  this  discovery  is  effective  in 
light  of  the  short  time  frame  for  deciding 
these  cases.  Other  substantive  changes 
in  this  rule  are  intended  to  eliminate 
confusion  in  our  procedure. 

21.  Changes  proposed  to  §§  821.56 
and  .57  would  define  and  revise  the 
time  within  which  an  emergency 
hearing  date  shall  be  set,  the  time 
within  which  the  hearing  must  be  held, 
the  time  replies  are  due,  and  the  method 
of  service.  These  changes  are  intended 
to  provide  greater  time  for  record 
development  and,  on  the  whole,  to  use 
better  the  60-day  period  allowed  for 
emergency  proceedings. 

22.  We  propose  to  amend  §  821.63  to 
provide  for  sanctions  against  counsel  or 
other  representatives  in  the  event  of 
violation  of  the  Board's  ex  parte  rules. 
At  present,  sanction  for  ex  parte 
violations  is  seemingly  limited  to 
imposition  upon  the  party,  as  opposed 
to  the  party's  representative,  without 
regard  to  whether  the  party  was 
involved  in  the  violation.  Since  there 
may  be  occasions  where  the  interests  of 
justice  will  not  be  furthered  by  holding 
a  party  responsible  for  actions  of 
counsel,  we  wish  to  make  available  a 
broader  range  of  remedial  options.  See 
49  CFR  821.6(a). 

23.  Finally,  we  propose  to  amend 

§  821.64  to  require  that  petitions  for  stay 
pending  judicial  review  be  filed  before 
the  effective  date  of  the  order.  Now, 
there  is  no  due  date,  and  petitions  are 
routinely  filed  after  the  30  day  effective 
date  of  otir  order. 

As  required  by  the  Regulatory 
Flexibility  Act,  we  certify  that  the 
amended  rules  will  not  have  a 
substantial  impact  on  a  significant 
number  of  small  entities.  The  rules  are 
not  major  rules  for  the  purposes  of 
Executive  Order  12291.  We  also 
conclude  that  this  action  will  not 


significantly  afiiect  either  the  quality  of 
the  himtan  environment  or  the 
conservation  of  energy  resources,  nor 
will  this  action  impose  any  information 
collection  requirements  requiring 
approval  undisr  the  Paperov ork 
Raduction  Act. 

List  of  Subiects  in  49  CFR  Part  B21 

Administrative  practice  and 
procedure.  Airmen.  Aviation  safety. 

Accordingly.  49  CFR  Part  821  is 

Eroposed  to  be  amended  as  set  forth 
alow. 

PART  821  —RULES  OF  PRACTICE  IN 
AIR  SAFETY  PROCEEDINGS 

1.  The  authority  citation  for  Part  821 
continues  to  read  as  follows: 

Authority:  Title  VT,  Federal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C  App.  1421  et 
seq).  Independent  Safety  Board  Act  of  1974. 
Pub.  L  93-633,  68  SUt  2166  (49  U.S.C  App. 
1901  0( seq). and  FAA Qvll  Penalty 
Administrative  Awessmenl  Act  of  1992,  Pub. 
L.  102-345  (49  U.S.C  App.  1471),  unless 
otherwise  noted. 

2.  A  new  §  821.3  is  proposed  to  be 
added  to  read  as  follows: 

S  821 J    DMcription  d  dociwt  numtiarlng 
•yatem. 

In  addition  to  sequential  numbering 
of  cases  as  received,  each  case  formally 
handled  by  the  Board  receives  a  letter 
prefix  These  letter  prefixes  reflect  the 
case  type:  "SE"  for  the  safety 
enforcement  (suspension/revocation) 
docket;  "SM"  (safety  medical)  for  an 
enforcement  case  involving  a  medical 
application;  "SR"  for  a  case  involving 
safety  registration  issues  imder  49 
use.  1401.  et  seq.:  "CD"  for 
certificates  of  denial  {see  49  U.S.C. 
1422);  a  new  "CP"  for  cases  in  which 
the  Administrator  seeks  a  dvil  penalty; 
and  "ElAJA"  for  applications  seeking 
Equal  Access  to  Justice  Act  awards. 

3.  Section  821.6  is  proposed  to  be 
amended  by  revising  paragraph  (d)  to 
read  as  follows: 

f  821 .6    Appearaneae  and  rtgtita  of 

wttneaaaa. 


4.  Section  821.7  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(b)  to  read  as  follows: 


1821.7 
Board. 


Fmng  o(  documents  wMi  ttta 


(d)  Any  party  to  a  proceeding  who  is 
represented  by  an  attorney  or  party 
representative  shall  notify  the  Board  of 
the  name  and  address  of  that  attorney  or 
representative.  In  the  event  of  a  change 
in  attorney  or  representative  of  record, 
a  party  shall  notify  the  Board,  in  the 
manner  pro\dded  in  S  821.7(a).  and  the 
other  parties  to  the  proceeding,  prior  to 
the  attorney  or  representative 
participating  in  any  way,  including  the 
filing  of  documents,  in  any  proceeding. 


(a)  Filing  oddrpss,  date  and  method  of 
filing.  Generally,  documents  are  to  be 
filed  with  the  Office  of  Administrative 
Law  Judges.  However,  subsequent  to  the 
filing  of  a  notice  of  appeal  from  a  law 
judge's  final  decision  or  order  (written 
or  oral),  all  documents  should  be 
directed  to  the  proper  office  at  the 
National  Transportation  Safety  Board, 
Washington,  DC  20594-2000.  Filing  of 
any  document  shall  be  by  personal 
debvery.  by  first  class  mail,  or  by 
facsimile  (confirmed  by  personal  or  mail 
delivery).  Unless  otherwise  shown  to  be 
inactnirate.  such  documents  shall  be 
deemed  filed  on  the  date  of  personal 
delivery,  on  the  send  date  shown  on  the 
facsimile  (provided  service  has  been 
confirmed  through  first  class  mail  or 
personal  delivery)  and.  for  service  by 
mail,  on  the  mailing  date  shown  on  the 
certificate  of  service,  on  the  date  shown 
on  the  postmark  if  there  is  no  certificate 
of  service,  or  on  the  mailing  data  shown 
by  other  evidence  if  there  is  no 
certificate  of  service  and  no  postmark. 

(b)  Number  of  copies.  Unless 
otherwise  specified  {see  49  CFR  821.24. 
821.30,  821.31,  821.48.  821.50.  and 
821.55).  an  executed  original  and  1  copy 
of  each  document  shall  be  filed  with  the 
Board.  Oipies  need  not  be  signed,  but 
the  name  of  the  person  signing  the 
original  shall  be  shown. 
•        •        •        •        • 

5.  Section  821.8  is  proposed  to  be 
revised  to  read  as  follows: 

§821.8    Sarvtca  of  documents. 

(a)  Who  must  be  served  (1)  Copies  of 
all  documents  filed  with  the  Board  must 
be  served  on  all  parties  to  the 
proceeding  by  the  person  filing  them.  A 
certificate  of  service  shall  accompany  all 
documents  when  they  are  tendered  for 
filing  and  shall  certify  concurrent 
service  on  the  Board  and  the  parties. 
Certificates  of  service  shall  be  in 
substantially  the  following  form; 

"I  hereby  certify  that  I  have  this  day  served 
the  foregoing  document(s)  on  the  following 
parties'  counsel  or  designated  representatives 
lor  on  the  party,  if  without  counsel  or 
representative)  at  the  address  indicated  by 
(specify  the  method  of  service:  first  class 
mail,  personal  service,  etc.]" 
[indicate  names  and  addresses  here) 

Dated  at ,  this day  of . 

19 . 


(Signature) . 
For 


Capacity. 


Federal  Regiiter  /  Vol.  58.  No.  201  /  Wednesday,  October  20,  1993  /  Proposed  Rules         54105 


(2)  Service  shall  be  made  on  the 
person  designated  in  accordance  with 
§  821.7(0  to  receive  service.  If  no  sudi 
person  has  been  designated,  service 
shall  be  made  on  the  paitv. 

(b)  Method  of  service.  Except  as  set 
forth  in  this  section  and  as  required  by 
§  821.57(b),  the  method  of  service  is  the 
same  as  that  set  forth  in  $  821.7(a)  for 
filing  of  documents.  The  Board  vkil 
serve  orders,  notices  of  hearing,  and 
uTitten  initial  decisions  on  attorneys  or 
representatives  designated  under 

§  821.7(f)  or.  if  no  attorney  or 
representative,  on  the  party  itself,  and 
v.'ill  do  so  by  certified  mail,  except  that 
service  on  the  Administrator  will  be  by 
first-class  mail. 

(c)  Where  service  shall  be  made. 
Exicept  for  personal  service,  addresses 
for  service  of  documents  shall  be  those 
in  the  official  record  or,  if  none  in  the 
case  of  the  Federal  Aviation 
Administration,  the  Office  of  the  Chief 
Counsel,  Washington,  DC  20591.  In  the 
case  of  an  agent  designated  by  an  air 
carrier  undw  section  1005(b)  of  the  Act, 
service  of  any  sort  may  be  accomplished 
only  at  the  agent's  office  or  usual  place 
of  residence. 

(d)  Presumption  of  service.  There 
shall  be  a  presimiption  of  lawful  service: 

(1)  When  acknowledgement  of  receipt 
is  by  a  person  who  customarily  or  in  the 
ordinary  course  of  business  receives 
mail  at  the  residence  or  principal  place 
of  business  of  the  party  or  of  the  person 
designated  under  §  821.7(f)-,  or 

(2)  When  a  properly  addressed 
envelope,  sent  to  the  most  current 
address  in  the  official  record  by  regular, 
registered,  or  certified  mail,  has  been 
returned  as  undeliverable,  unclaimed, 
or  refused. 

(e)  Date  of  service.  The  date  of  service 
shall  be  determined  in  the  same  manner 
as  the  filing  date  is  determined  under 

§  821.7(a). 

6.  Section  821.9  is  proposed  to  be 
revised  to  read  as  follows: 

§621.9   Intervention  and  amicus 
appearance. 

(a)  Intervention.  Any  person  may 
move  for  leave  to  intMvene  in  a 
proceeding  and  may  become  a  party 
thereto,  if  it  is  found  that  such  person 
may  be  bound  by  any  order  to  be 
entered  in  the  proceeding,  or  that  sudi 
person  has  a  propoty,  financial,  or 
other  legitimate  interest  that  vfiil  not  be 
adequately  represented  by  existing 
parties,  and  that  such  intervention  will 
not  unduly  broaden  the  issues  or  delay 
the  proceedings.  Except  for  good  cause 
shown,  no  mc^on  for  leave  to  intervene 
will  be  entertained  if  filed  less  than  10 
days  prior  to  hearing.  The  extent  to 
which  an  intervener  may  paiticipete  in 


the  proceedings  is  within  the  law 
judge's  discretion,  and  depends  on  the 
above  criteria. 

(b)  Amicus  curiae  briefs.  A  brief  of 
amicus  curiae  in  matters  on  appeal  from 
initial  decisions  may  be  filed  if 
accompanied  by  written  consent  of  all 
the  parties,  or  if,  in  the  opinion  of  the 
Board's  General  Coimsel,  the  brief  will 
not  unduly  broaden  the  matters  at  issue 
or  unduly  prejudice  any  party  to  the 
litigation.  A  Inief  may  be  conditionally 
filed  with  motion  for  leave.  The  motion 
shall  identify  the  interest  of  the  movant 
and  shall  state  the  reasons  why  a  brief 
of  amicus  curiae  is  desirable.  Such  brief 
and  motion  shall  be  filed  within  the 
time  allowed  the  party  whose  position 
as  to  affirmance  or  reversal  the  brief 
wouM  support,  unless  cause  for  late 
filing  is  shown,  in  which  event  the 
General  Counsel  may  provide  an 
opportunity  for  response  as  a  condition 
of  acceptance. 

7.  Section  821.12  is  proposed  to  be 
revised  to  reed  as  follows: 

§821.12    Amendment  and  wittidrawal  of 
pleadings. 

(a)  Amendment.  At  any  time  more 
than  15  days  prior  to  the  hearing,  a 
party  may  amend  his  pleadings  by  filing 
the  amended  pleading  with  the  Board 
and  serving  copies  on  the  other  parties. 
After  that  time,  amendment  shaU  be 
allowed  only  at  the  discretion  of  the  law 
judge.  In  the  case  of  amendment  to  an 
answerable  pleading,  the  law  judge  shall 
allow  the  adverse  party  a  reasonable 
time  to  object  or  answer.  Amendments 
to  complaints  shall  be  consistent  with 
the  informal  conference  requirements  of 
49  U.S.C  App.  1429(a). 

(b)  WithSawal.  Enspt  in  the  case  of 
withdrawal  of  an  appeal  to  the  Board, 
withdrawal  of  a  petition  far  review, 
withdrawal  of  a  complaint  or 
withdrawal  of  an  appeal  from  an  initial 
decision,  a  party  may  withdraw 
pleadings  mily  on  approval  of  a  law 
judge  or  the  Board. 

8.  Section  821.19  is  proposed  to  be 
amended  by  revising  paragraph  (b)  and 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§821.19    Depositions  and  other  discovery. 

(b)  Exchange  of  information  by 
parties.  At  any  time  before  hearing,  at 
the  instance  of  either  party,  the  parties 
or  their  representatives  may  excnange 
information,  such  as  witness  lists, 
exhibit  lists,  curricula  vitae  and 
bibUographies  of  expert  witnesses,  and 
other  data.  In  the  event  of  a  dispute, 
either  the  assigned  law  judge  or  another 
law  judge  delegated  this  responsibility 
(if  a  law  judge  has  not  yet  been 


assigned)  may  issue  an  order  directlDg 
compliance  with  any  ruling  made  widi 
respect  to  discovery.  Any  party  may  also 
use  written  interrogatories,  requests  to 
admit,  or  other  discovery  tools.  Copies 
of  discovery  requests  and  responses 
shall  be  served  cm  the  law  judge 
assigned  to  the  proceeding. 
•        •        •        •        • 

(d)  Failure  to  provide  or  preserve 
evidence.  The  fiiilure  of  any  party  to 
comply  with  an  order  of  an 
administrative  law  judge  compelling 
discovery  or  to  cooperate  in  a  timely 
request  for  the  preservation  of  evidence 
may  result  in  a  negative  inference 
against  that  party  with  respect  to  the 
matter  sought  and  not  provided  or 
preserved,  a  precliision  order,  or 
dismissal. 

9.  Section  821.20  is  proposed  to  be 
amended  by  revising  paragraphs  (b)  and 
(c)  to  read  as  follows: 

§821.20    Sut>poenas,  witness  fees,  and 
appearancee  of  Board  Members,  ofWcers,  or 
employees. 


(b)  Witness  Fees.  Witnesses  shall  be 
entitled  to  the  same  fees  and  mileage  as 
are  paid  to  witnesses  in  the  courts  of  the 
United  States.  The  fees  shall  be  paid  by 
the  party  at  whose  instance  the  witness 
is  subpoenaed  or  appears.  The  Board 
may  decline  to  process  a  proceeding 
further  should  a  party  &ul  to 
compensate  a  witness  pursuant  to  this 
paragraph. 

(c)  Board  Members,  officers,  or 
employees.  In  order  to  encoxirage  a  free 
flow  of  information  to  the  Board's 
accident  investigators,  the  Board 
disfavors  the  use  of  its  personnel  in 
enforcement  proceedings.  Therefore,  the 
provisions  of  paragraph  (a)  of  this 
section  are  not  applic^le  to  Board 
Members,  officers,  or  employees,  or  the 
production  of  documents  in  their 
custody.  Applications  for  the  attendance 
of  such  persons  or  the  production  of 
such  docimients  at  hearing  shall  be 
addressed  to  the  chief  law  judge  or  the 
assigned  law  judge,  as  the  case  may  be. 
in  writing,  and  shall  set  forth  the  need 
of  the  moving  party  for  sudi  testimony, 
and  a  showring  that  such  testimony  is 
not  now,  or  was  not  otherwise, 
reasonably  available  bom  other  sources. 
The  law  judge  shall  not  permit  sudi 
testimony  or  dociunentary  evidence  to 
include  any  opinion  testimony,  or  any 
account  of  statements  of  a  respondent, 
made  during  the  Board's  investigation  of 
any  aoddent. 

10.  Section  821.24  is  proposed  to  be 
amended  by  revising  paragraphs  (aj.  (d) 
and  (e)  to  read  as  follows: 
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S  821 .24    Initiation  of  proccMflng*. 

(a)  Petition  for  review.  Where  the 
Administrator  has  denied  an  apphcation 
for  the  issuance  or  renewal  of  an  airman 
certificate,  the  applicant  may  file  with 
the  Board  a  petition  for  review  of  the 
Administrator's  action.  An  original  and 
4  copies  of  such  petition  shall  be  filed 
within  60  days  from  the  time  the 
Administrator's  action  was  served  on 
petitioner  and  shall  contain  a  short 
statement  of  the  facts  on  which 
petitioner's  case  depends  and  a 
statement  of  the  requested  action.  The 
petition  may  be  in  letter  form. 

(d)  Stay  of  proceeding  pending 
request  for  special  issuance  (restricted 
certificate).  Where  a  request  for  special 
issuance  (restricted  certificate]  has  been 
filed  with  the  Administrator  pursuant  to 
the  Federal  Aviation  Regulations,  the 
Board  will  hold  a  petition  for  review  in 
abeyance  pending  final  action  by  the 
Administrator  or  for  180  days  from  the 
date  of  the  Administrator's  initial 
certificate  denial,  whichever  occiirs 
first. 

(e)  New  evidence.  If  petitioner  has 
undergone  medical  testing  or  evaluation 
in  adctition  to  that  already  submitted  or 
known  to  the  Administrator,  and  wishes 
to  introduce  the  results  into  the  record, 
the  new  medical  evidence  must  be 
served  on  the  Administrator  at  least  30 
days  before  the  hearing.  Absent  good 
cause,  failure  timely  to  serve  any  new 
evidence  will  result  in  its  exclusion 
from  the  record.  The  Administrator  may 
amend  his  answer  within  10  days  to 
respond  to  any  new  evidence. 

11.  Section  821.30  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

S  821 .30    Initiation  of  procaodlnga. 

(a)  Appeal.  A  certificate  holder  may 
file  witn  the  Board  an  appeal  from  an 
order  of  the  Administrator  amending, 
modifying,  suspending,  or  revoking  a 
certificate.  An  original  and  4  copies  of 
such  an  appeal  shall  be  filed  with  the 
Board  within  20  days  from  the  time  of 
service  of  the  order  and  be  accompanied 
with  proof  of  service  on  the 
Administrator. 


12.  Section  821.31  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

1821.31    Complaint  procadur*. 

(a)  Filing,  time  of  filing,  and  service 
on  respondent.  The  order  of  the 
Admimstrator  from  which  an  appeal  has 
been  taken  shall  serve  as  the  complaint. 
An  original  and  3  copies  of  the 
complaint  shall  be  filed  by  the 
Administrator  with  the  Board  within  5 


days  after  the  notice  of  appeal  has  been 
received  by  the  Administrator. 

13.  Section  821.35  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  821 .35    Aaalgnmant,  ctutlaa,  and  power*. 

(a)  Assignment  of  law  fudge  and 
duration  of  assignment.  The  chief  law 
judge  shall  assign  a  law  judge  to  preside 
over  the  proceeding.  Until  such 
assignment,  motions,  requests,  and 
documents  shall  be  addressed  to  the 
Docket  Section,  Office  of  Administrative 
Law  Judges,  for  handling  by  the  chief 
law  judge,  who  may  handle  these 
mattera  personally  or  may  delegate  all  or 
any  of  them  to  other  law  judges  for 
decision.  After  assignment,  all  motions, 
requests,  and  documents  shall  be 
addressed  to  that  law  judge.  The 
authority  of  the  assigned  law  judge  shall 
terminate  upon  certification  of  the 
record  to  the  Board,  or  upon  expiration 
of  the  period  within  which  appeals  from 
initial  decisions  may  be  filed,  or  upon 
the  law  judge's  withdrawal  from  the 
proceeding. 

14.  Section  821.37  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§821.37    Notic*  of  haarlng. 

(a)  Notice.  The  chief  law  judge  (or  his 
law  judge  delegate)  or  the  law  judge  to 
whom  the  case  is  assigned  shall  set  a 
reasonable  date,  time  and  place  for  the 
hearing.  The  notice  of  the  hearing  shall 
be  served  at  least  30  days  in  advance 
thereof,  and  shall  include  notice  of  the 
nature  of  the  hearing.  The  law  judge 
may  set  the  hearing  fewer  than  30  days 
after  the  notice  of  hearing  is  served  if 
the  parties  agree  to  an  earlier  hearing 
date.  In  setting  the  hearing  date,  due 
regard  shall  be  given  to  any  need  for 
discovery.  In  setting  the  place  of  the 
hearing,  due  regard  shall  be  given  to  the 
convenience  of  the  parties  and  to 
conservation  of  Board  Funds.  The 
location  of  the  witnesses  and  the 
suitability  of  a  site  served  by  a  schedule 
air  carrier  are  added  factors  to  be 
considered  in  setting  the  hearing 
location,  as  is  Board  policy  that  foreign- 
held  hearings  are  appropriate  only  in 
the  most  extraordinary  circumstances. 

15.  Section  821.38  is  proposed  to  be 
revised  to  read  as  follows: 

S821.38    Evidanc*. 

(a)  Every  party  shall  have  the  right  to 
present  a  case-in-chlef  or  defense  by 
oral  or  dociunentary  evidence,  to  submit 
evidence  in  rebuttal,  and  to  conduct 
such  cross-examination  as  may  be 


required  for  a  full  and  true  disclosure  of 
the  facts.  Hearsay  evidence  (including 
hearsay  withifr^earsay  where  there  are 
acceptable  circiim^antfal  indicia  of 
trustworthiness)  is/admissible. 

(b)  All  material  and  relevant  evidence 
should  be  admitted,  but  a  law  judge  may 
exclude  imduly  repetitious  evider.ce. 
Any  evidence  that  is  offered  and 
excluded  should  be  described  (via  an 
"offer  of  proof),  and  that  description 
should  be  made  a  part  of  the  record. 

(c)  A  party  that  does  not  object  to  the 
authenticity  of  an  intended  exhibit 
within  a  reasonable  time  before  the 
hearing  may  be  deemed  to  have  waived 
that  objection. 

16.  Section  821.42  is  proposed  to  be 
amended  by  removing  paragraph  (c)  and 
redesignating  paragraph  (d)  as  (c). 

17.  Section  821.43  is  proposed  to  be 
revised  to  read  as  follows: 

§821.43    Effect  of  law  ludga'a  Initial 
daclston  and  filing  of  an  appeal  therefrom. 

If  an  appeal  from  the  initial  decision 
is  not  timely  filed  with  the  Board  by  a 
party,  the  initial  decision  shall  become 
final  but  shall  not  be  precedent  binding 
on  the  Board.  The  filing  of  a  timely 
appeal  shall  stay  the  initial  decision. 

18.  Section  821.47  is  proposed  to  be 
revised  to  read  as  follows: 

§821.47    Notice  of  appeaL 

A  party  may  appeal  from  a  law  judge's 
order  or  from  the  initial  decision  by 
filing  with  the  Board  and  serving  on  the 
other  parties  (pursuant  to  §  821.8)  a 
notice  of  appeal  within  10  days  after  an 
oral  initial  decision  has  been  rendered 
or  a  written  decision  or  an  order  has 
been  served.  At  anv  time  before  the  date 
for  filing  an  appeal  from  an  initial 
decision  or  order  has  passed,  the  law 
judge  or  the  Board  may,  for  good  cause 
shown,  extend  the  time  within  which  to 
file  an  appeal,  and  the  law  judge  may 
also  reopen  the  case  for  good  cause  on 
notice  to  the  parties. 

19.  Section  821.48  is  proposed  to  be 
amended  by  revising  paragraphs  (e)  and 
(f)  to  read  as  follows: 

§  821.48    Briefa  and  oral  argument. 

(e)  Other  briefs.  Subsequent  to  brief 
filing,  parties  may  file  citations  to 
supplemental  auUiorities.  This 
procedure  may  be  used  only  for 
identifying  new,  relevant  decisions,  not 
to  correct  omissions  in  briefing  or  to 
respond  to  a  reply.  No  argument  may  be 
included  in  such  filings.  Parties  shall 
submit,  with  any  decision,  a  reference  to 
the  page  of  the  brief  to  which  the 
decision  pertains.  Any  response  shall  be 
filed  within  10  days  and  shall  be 
similarly  limited. 
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(0  Number  of  copies.  An  original  and 
2  copies  of  brie&  shall  be  filed  with  the 
Board. 

•  •        •        •        * 

20.  Section  821.49  is  proposed  to  be 
revised  to  read  as  £d11ows: 

ft21.49    iMtMS  on  appeal. 

(a)  On  appeal,  the  Board  will  consider 
only  the  following  issues: 

(1)  Are  the  findLigs  of  fact  eadi 
supported  by  a  preponderance  of 
reUabie,  probative,  and  substantial 
evidence? 

(2)  Are  conclusions  made  in 
accordance  with  law,  precedent,  and 
policy? 

(3)  Are  the  questions  on  appeal 
substantial? 

(4)  Have  any  prejudicial  errors 
occurred? 

(b)  If  the  Board  determines  that  the 
law  judge  erred  in  anv  respect  or  that 
his  order  in  his  initial  decision  should 
be  changed,  the  Board  may  make  any 
necessary  finHingji  and  may  issue  an 
Older  in  lieu  of  the  law  judge's  order  or 
may  remand  the  case  for  such  purposes 
as  the  Board  may  deem  necessary.  The 
Board  on  its  own  initiative  may  raise 
any  issue,  the  resolution  of  which  it 
deems  important  to  a  proper  disposition 
of  the  proceedings.  If  necessary  or 
appropriate,  a  reasonable  opportunity 
shall  be  afforded  the  parties  to  submit 
argument. 

21.  Section  821.50  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(b)  to  read  as  follows: 

1821.50    Petitione  for  reheartng. 
reargument,  reoonalderation,  or 
modmeatfcMi  of  an  ordar  of  the  Board. 

(a)  General.  Any  party  to  a  proceeding 

may  petition  for  rehearing,  reargument. 
reconsideration,  or  modification  of  a 
Board  order  on  appeal  from  an  initial 
decision.  Any  such  petitions  shall  be 
served  on  all  other  parties  to  the 
proceeding  within  30  days  afler  service 
of  the  Board's  order  on  appeal  from  the 
initial  decision.  Initial  decisions  that 
have  become  final  because  they  were 
not  appealed  may  not  be  the  subject  of 
petitions  under  this  section. 

(b)  Number  of  copies.  An  original  and 
2  copies  of  petitions  shall  be  filed  with 
the  Board. 

•  •       •        •        * 

22.  Section  821.54  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

S821.S4    QeneraL 

(a)  Applicability.  These  rules  shall 
apply  to  any  order  issued  by  the 
Administrator  under  section  609  of  the 
Act:  as  an  emergency  order;  as  an  order 
not  designated  as  an  emergency  order. 


but  is  later  amended  to  be  an  emergency 
order;  and  any  order  designated  as 
immediately  efisctive  or  effective 
immediately. 

23.  Section  821.55  is  proposed  to  be 
amended  by  revising  paragraphs  (a),  (b), 
and  (c)  and  adding  a  new  paragraph  (f) 
to  read  as  follows; 

1821.55    Appeal,  complaint,  answer  to  the 
complaint  end  motions. 

(a)  rime  within  which  to  appeal.  The 
certificate  holder  may  appeal  within  10 
days  after  the  service  of  the 
Administrator's  emergency  order.  The 
certificate  holder  shall  serve  a  copy  of 
his  appeal  on  the  Administrator. 

tb)  Fonn  and  content  of  appeal.  The 
appeal  may  be  in  letter  form.  It  shall 
identify  the  Administrator's  order  and 
the  certificate  affected,  shall  recite  the 
Administrator's  action,  and  shall 
identify  the  issues  of  fact  or  law  on 
which  the  appeal  is  based,  and  the  reUef 
sought  An  original  and  4  copies  of  the 
appeal  shall  be  served  on  the  Board. 

(c)  Complaint  Within  3  days  after 
receipt  of  the  appeal,  the  Administrator 
shall  file  with  the  Board  an  original  and 
3  copies  of  his  emergency  order  as  his 
complaint,  and  serve  a  copy  on  the 
respondent 

(f)  Discovery.  Discovery  is  authorized 
in  emergency  proceedings  and,  given 
the  short  time  available,  parties  are 
directed  to  cooperate  to  ensure  timely 
completion  prior  to  the  hearing. 
Discovery  requests  shall  be  served  as 
soon  as  possible  after  initiation  of  the 
proceeding.  Motions  to  compel 
production  shall  be  expeditiously  filed, 
and  will  be  promptly  decided.  Time 
limits  for  compUance  with  discovery 
requests  shall  accommodate  and  not 
conflict  with  the  schedule  set  forth  in 
§§821.56  and  821.57.  The  provisions  at 
§  821.19  shall  apply,  modined  as 
necessary  to  reflect  applicable 
deadlines. 

24.  Section  821.56  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

S  821 .56    Hearing  and  Initial  decision. 

(a)  Notice  of  hearing.  Immediately 
upon  notification  by  the  Administrator 
to  the  Board  that  an  emergency  exists, 
and  in  no  case  later  than  5  days  after 
such  notification,  the  date  and  place  for 
hearing  shall  be  set  and  the  parties 
notified.  The  hearing  shall  be  set  for  a 
date  no  later  than  25  days  after  service 
of  the  complaint  To  the  extent  not 
inconsistent  with  this  paragraph,  the 
provisions  of  §  821.37(a)  also  apply. 


25.  Section  821.57  is  proposed  to  be 
amended  by  revising  paragraphs  (b)  and 
(c)  to  read  as  follows: 

1821.57    Procedure  on  appeal. 

(b)  Briefs  and  oral  argument.  All 
briefe  in  emergency  cases  shall  be 
served  via  overnight  delivery  or 
facsimile  confirmed  by  first  class  mail. 
Within  5  days  after  the  filing  of  tlie 
notice  of  appeal,  the  appellant  shall  file 
a  brief  with  the  Board  and  serve  a  copy 
on  the  other  parties.  Within  5  days  after 
service  of  the  appeal  brief,  a  reply  brief 
may  be  filed,  with  copies  served  (as 
provided  above)  on  other  parties.  The 
briefs  shall  comply  with  the 
requirements  of  §  821.48(b)  through  (g). 
Appeals  may  be  dismissed  by  the  Board 
on  its  own  initiative  or  on  motion  of  a 
party,  notably  in  cases  where  a  party 
fails  to  perfect  the  notice  of  appeal  by 
filing  a  timely  brief.  When  a  request  for 
oral  argument  is  granted,  the  Board  will 
give  3  days'  notice  of  such  argument 

(c)  Issues  on  appeal.  The  provisions 
of  §  821.49  shall  apply  to  issues  on 
appeal.  However,  the  Board  may  upon 
its  own  initiative  raise  any  issue,  the 
resolution  of  which  it  deems  important 
to  a  proper  disposition  of  the 
proceeding.  In  such  a  case,  and  if  found 
necessary  or  appropriate,  the  parties 
shall  be  afforded  not  more  than  2  days 
to  submit  argument. 

*        •        *        •        • 

26.  Section  821.63  is  proposed  to  be 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

S  621 .63    Requirements  to  show  cause  and 
imposition  of  sanction. 

(b)  The  Board  may,  to  the  extent 
consistent  with  the  interests  of  justice 
and  the  policy  of  the  imderlying  statutes 
it  administers,  consider  a  violation  of 
this  subpart  sufficient  grounds  for  a 
decision  adverse  to  a  party  who  has 
knowingly  committed  or  knowingly 
caused  a  violation  to  occur. 
Alternatively,  the  Board  may  impose 
sanction,  including  suspension  of  the 
privilege  of  practice  before  the  Board, 
on  the  party's  attorney  or  representative, 
where  an  infraction  has  been  committed 
by  that  attorney  or  representative  and 
penalizing  the  party  represented  is  not 
in  the  interest  of  justice. 

27.  Section  821.64  is  proposed  to  be 
revised  to  read  as  follows: 

§621.64    Judicial  review. 

(a)  General.  Judicial  review  of  a  final 
order  of  the  Board  may  be  sought  as 
provided  in  section  1006  of  the  Act  (49 
U.S.C.  App.  1486)  and  section  304(d)  of 
the  Independent  Safety  Board  Act  of 
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1974  (49 use  App.  1903(d)) by  fiUng 
a  petition  for  review  witb  the 
appropriate  United  States  coiirt  of 
appeals  within  60  days  of  the  date  of 
entry  (service  date)  of  the  Board's  order. 

(b)  Stay  pending  judicial  review.  No 
petition  for  stay  pending  judicial  review 
will  be  entertained  if  it  is  received  by 
the  Board  after  the  effective  date  of  the 
Board's  order.  If  a  stay  action  is  to  be 
timely,  any  petition  must  be  filed 
sufficiently  in  advance  of  the  effective 
date  of  the  Board's  order  to  allow  for  the 
possibihty  of  a  reply  and  to  allow  for 
Board  review. 

Issued  in  Washington.  DC  on  this  13th  day 
of  October,  1993. 
Cari  W.  Vogt. 
Chairman. 
IFR  Doc  93-25619  Filed  10-19-93;  8.45  am) 

■UMO  COOC  7S33-0t-M 


DEPARTMENT  OF  COMMERCE 

Natlonai  OcmhIc  and  Atmoepheric 
Admlnletratlon 

50  CFR  Part  642 

CoMtal  Migratory  Pelagic  Reeourcea 
of  tha  GuN  of  Mexico  and  South 
Atlantic;  Public  Hearing 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action;  Notice  of  a  pubUc  hearing. 

summary:  The  Gulf  qf  Mexico  Fishery 
Management  Council  (Council)  will 
convene  a  public  hearing  on  draft 
Amendment  7  to  the  Fishery 
Management  Plan  for  Coastal  Migratory 
Pelagic  Resources  of  the  Gulf  of  Mexico 
and  South  Atlantic.  Amendment  7  deals 
with  the  allocation  of  commercial  Gulf 
group  king  mackerel  off  Florida. 
Environmental  conditions  may  affect 
the  seasonal  distribution  of  these 
migratory  fish,  giving  more  fishing 
access  in  different  geographic  areas.  The 
Council  is  proposing  to  divide  the  quota 
equally  for  the  areas  north  and 
southwest  of  the  Dade-Monroe  Coimty 
line,  fust  south  of  Miami.  In  the 


southwestern  area  the  quota  would  be 
further  divided  equally  between  net  and 
hook-and-hne  fishermen. 
DATES:  Written  comments  on  the 
proposed  action  must  be  received  by 
November  12, 1993.  The  hearing  is 
scheduled  for  Tuesday,  November  9. 
1993,  from  7  p.m.,  to  10  p.m.. 
ADDRESSES:  Comments  should  be 
addressed  to  Terrance  R.  Leary,  Gulf  of 
Mexico  Fishery  Management  Council, 
5401  West  Kennedy  Boulevard,  suite 
331,  Tampa,  FL  33609.  The  hearing  will 
be  held  at  the  Reach  Hotel,  1435 
Simonton  Street.  Key  West,  Florida 
(305-296-5000). 

FOR  FURTHER  INFORMATION  CONTACT: 
Terrance  R.  Leary,  813-228-2815. 
SUPPLEMENTARY  ^FORMATION:  The 
hearing  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aides  should  be  directed  to 
Beverly  Badillo  at  the  above  Council 
address  by  November  2, 1993. 

Dated:  October  15. 1993. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
IFR  Doc.  93-25773  Filed  10-6-93,  845  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mles  of 
proposed  mles  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings.  Celegattons  of  authority,  filing  of     • 
petitions  and  applications  and  agency 
statements  of  organization  and  fufKtions  are 
examples  of  documents  appearing  In  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Evaluation  of  the  Master  Development 
Plan  for  the  Proposed  "Snowcreek  Ski 
Area" 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  a 
supplemental  environmental  impact 
statement. 

SUMMARY:  The  Forest  Service, 
■  Department  of  Agriculture,  will  prepare 
a  supplemental  environmental  impact 
statement  (SEIS)  for  the  proposed 
Master  Development  Plan  for 
development  of  a  destination,  alpine  ski 
resort  on  National  Forest  System  lands. 
The  proposed  project  is  located  at  the 
Sherwin  Bowl  designated  winter  sports 
site  on  the  Mammoth  Ranger  District, 
Inyo  National  Forest,  Mono  County, 
Cahfomia.  The  document  being 
supplemented  is  the  Sherwin  Ski  Area 
.  Final  Environmental  Impact  Statement. 
The  SEIS  will  evaluate  at  least  three 
alternatives,  the  MDP  as  proposed,  the 
MOP  as  modified  in  response  to  issues 
davelopwd  during  scoping,  and  denial  of 
the  MDP  (the  No  Action  alternative).  In 
addition,  the  agency  gives  notice  of  the 
environmental  analysis  and  decision 
making  process  that  will  occur  on  the 
proposal  so  that  interested  and  affected 
people  are  aware  of  how  they  may 
participate  and  contribute  to' the  final 
decision. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
January  4, 1994. 

ADORcSSES:  Submit  written  comments 
and  suggestions  concerning  the  Master 
Development  Plan  to  Dennis  Martin, 
Fo?est  Supervisor,  Inyo  National  Forest, 
873  North  Main  Street.  Bishop,  CA 
93514.  ATTN:  Sherwin  Ski  Area. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  this 
supplemental  environmental  impact 
statement  to  Bob  Hawkins,  Winter 


Sports  Specialist.  Inyo  National  Forest, 
873  North  Main  Street,  Bishop,  CA 
93514  or  telephone  (619)  873-2400. 
SUPPLEMENTARY  INFORMATION:  The  Chief 
of  the  Forest  Service  designated 
Sherwin  Bowl  as  a  "winter  sports  site"' 
in  1967.  Detailed  studies  began  in  the 
early  igeo's,  in  response  to  a  proposal 
from  the  private  sector  to  develop  the 
"Sherwin  Ski  Area".  The  studies  and 
analysis  culminated  in  the  Sherwin  Ski 
Area  Final  Environmental  Impact 
Statement  (FEIS).  released  in  October  of 
1990.  The  FEIS  evaluated  the  need  for 
additional  alpine  skiing  capacity, 
considered  alternative  sites  that  would 
meet  the  purpose  and  need  of  the 
proposed  ski  area  development,  and 
analyzed  the  consequences  of  different 
development  scenarios  at  the  Sherwin 
Bowl  site.  The  Record  of  Decision 
released  with  the  FEIS  selected 
Alternative  5,  the  agency  preferred 
alternative.  Alternative  5  provided  a 
conceptual  design  of  a  ski  area  that 
would  develop  terrain  for  8,000  skiers 
in  the  Sherwin  Bowl  and  Solitude 
Canyon  areas  of  the  Mammoth  Ranger 
District.  By  selecting  a  development 
alternative,  the  decision  addressed 
several  issues  critical  to  this  step  in  the 
approval  process.  These  issues  were 
alternative  sites,  demand  for  skiing,  and 
design  capacity.  The  decision  found  that 
demand  for  alpine  skiing  on  the  Inyo 
National  Forest  does  exist,  that  the 
Sherwin  Bowl  site  is  the  appropriate 
choice  for  development,  and  that  the 
target  design  capacity  of  the  area  is 
8,000  skiers.  Several  of  these  issues 
were  raised  during  the  administrative 
review  (appeals)  process,  with  the 
original  decision  upheld  by  higher  level 
Forest  Service  line  officers.  As  a  result, 
the  issues  of  alternatives  sites,  demand 
for  skiing,  and  total  design  capacity  will 
not  be  revisited  in  the  SEIS. 

Although  the  decision  did  not 
approve  construction  of  the  ski  area,  it 
did  allow  for  the  issuance  of  a  special 
use  permit  to  the  proponent  to  prepare 
a  Master  Development  Plan  (MDP).  The 
MDP  is  intended  to  provide  the  specific 
design  details  of  the  selected  alternative. 

The  proponent  of  the  project. 
Dempsey  Construction,  submitted  a 
MDP  for  the  development  of  the 
Sherwin  Bowl  site  on  October  13. 1993. 
The  name  for  the  development  selected 
by  the  proponent  is  the  "Snowcreek  Ski 
Area".  The  plan  calls  for  development 
of  year-roimd  recreation  facilities 


constructed  in  three  phases.  At  build- 
out,  the  development  would  support 
8,000  skiers  with  12  Ufts  serving  1,500 
acres  of  developed  skiing  terrain.  Other 
proposed  support  facilities  on  National 
Forest  Systems  lands  include  three 
restaurant/lodge  buildings,  maintenance 
and  administrative  structures,  and 
snowmaking  equipment.  Phase  one  of 
development  will  focus  on  the  Sherwin 
Bowl  area,  including  the  construction  of 
6  lifts,  the  base  lodge,  Sherwin  Station, 
maintenance  and  administration 
facilities,  and  the  snowmaking  system. 
Phase  two  will  develop  3  lifts  in 
SoUtude  Canyon,  construct  Solitude 
Lodge  and  Red  Peak  House,  and  add  one 
lift  to  serve  Sherwin  Bowl.  Phase  three 
will  add  one  lift  near  the  base  area  and 
another  lift  near  Judges  Branch. 
Construction  of  the  area  would  occur 
over  a  10-year  period,  with 
approximately  four  years  between 
construction  phases.  As  required  by  the 
Record  of  Decision,  the  final  design  of 
phase  two,  in  Sohtude  Canyon,  will  be 
based  on  the  results  of  monitoring  deer 
migration  through  the  facilities 
associated  with  phase  one.  Snowmaking 
equipment  will  be  installed  to  cover 
approximately  200  acres  of  ski  runs.  The 
area  will  employ  approximately  88  full 
time  staff,  with  an  additional  380 
seasonal  staff.  Summer  operations  will 
be  limited  to  scenic  rides  and/or 
operation  of  the  Red  Peak  House  and 
Sherwin  Station.  The  MDP  also  includes 
details  for  many  asp>ects  of  the 
operation,  including  avalanche  control, 
food  service,  snowmaking,  ski  patrol 
operations,  and  ski  school. 

The  Forest  Service  will  evaluate  the 
consequences  of  implementing  the 
MDP,  and  supplement  4he  Sherwin  Ski 
Area  FEIS  with  this  new  information. 
To  help  the  decision  making  process, 
the  SEIS  will  evaluate  the  MDP  as 
proposed,  the  MDP  as  modified  in 
response  to  issues  developed  during 
scoping,  and  the  no  action  alternative. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  fifst  point  is  the  scoping 
process  (40  CFR  1501.7).  The  Forest 
Service  has  and  is  seeking  information, 
comments,  assistance  from  Federal. 
State,  and  local  agencies  and  other 
individuals  or  organizations  who  may 
be  interested  in  or  affected  by  the 
proposed  action.  This  input  will  be  used 
in  preparation  of  the  draft  SEIS.  The 
scoping  process  includes: 
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1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect,  and 
cumulative  effects  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

Mailings  to  individuals  and  agencies 
that  participated  in  the  previous 
planning  efforts  will  provide  them  with 
information  about  the  proposed  MDP. 
Workshops  and  open  houses,  if  held, 
will  be  annoimced  locally.  Federal. 
State,  and  local  agencies,  user  groups, 
and  other  organizations  who  would  be 
interested  in  the  study  will  be  invited  to 
participate  in  scoping  the  issues  that 
should  be  considered. 

The  draft  SEIS  is  scheduled  to  be 
completed  by  September  1994.  The 
comment  period  on  this  draft 
enviroiunental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency's 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  the  MDP 
participate  at  that  time. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vennont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  533  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  enviroiunental  impact 
statement  stage  but  that  are  not  raised 
imtil  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model.  803  F.2d  1016, 
1022  (9th  Or.  1086)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (ED.  Wis.  1980),  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement 


To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  SEIS  should  be 
as  specific  as  possible.  It  is  also  helpful 
if  comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  SEIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmontal  PoUcy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

After  the  conunent  period  ends  on  the 
draft  SEIS,  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final 
supplemental  environmental  impact 
statement  The  Final  SEIS  is  expected  to 
be  completed  by  January  1995.  The 
Forest  Service  is  required  to  respond  in 
the  Final  SEIS  to  the  comments  received 
(40  CFR  1503.4).  The  responsible 
official  will  consider  the  comments, 
responses,  and  environmental 
consequences  discussed  in  the  Final 
SEIS  and  applicable  laws,  regulations, 
and  policies  in  making  his  decision  on 
the  MDP.  The  decision  will  either  be 
approval  of  the  MDP  as  submitted, 
approval  of  the  MDP  as  modified,  or 
denial  of  the  MDP  (No  Action).  If  the 
MDP  is  approved,  a  spedcd  use  permit 
would  be  issued  for  the  construction 
and  operation  of  a  venter  sports  site. 
The  responsible  official  will  doamient 
the  decision  and  rationale  in  the  Record 
of  Decision.  The  decision  will  be  subject 
to  appeal  under  36  CFR  part  217  or 
regidations  applicable  at  the  time  of  the 
decision.  Dennis  Martin,  Forest 
Supervisor,  Inyo  National  Forest.  873  N. 
Main.  Bishop.  California  93514  is  the 
responsible  official  for  review  of  the 
MDP. 

Dated:  October  13, 1993. 
Dan  Totlnroh, 
Acting  Forest  Superrisor. 
(FR  Doc  93-25767  Filed  10-19-93;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Adminlatratlon 
(A-533-«08] 

Final  Detarmlnatlon  of  Salaa  at  Laaa 
Than  Fair  Value:  Certain  Stalnleaa 
Steel  Wire  Rode  from  India 

AQB4CV:  Import  Adndnistratian, 
International  Trade  Administration, 
Department  of  Commerce. 


EFFECTIVE  DATE:  October  20, 1993. 
FOR  FliRTHEW  INFORMATION  CONTACT:  Bill 
Crow.  Office  of  Antidiunping 
Investigations,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-0116. 

Final  Determination 

We  determine  that  certain  stainless 
steel  wire  rods  are  being,  or  are  likely 
to  be,  sold  in  the  United  States  at  less 
than  fair  value,  as  provided  in  section 
735  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act).  The  estimated 
margin  is  shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  our  affirmative  preliminary 
determination  of  this  Investigation  on 
July  28, 1993  (58  FR  41729,  August  5, 
1993).  the  following  events  have 
occurred: 

On  August  12, 1993,  Mukand  and 
Sunstar  (respondents)  requested  a 
hearing.  On  August  30. 1993, 
respondents  withdrew  their  request  for 
a  hearing.  On  August  30. 1993, 
petitioners  and  respondents  submitted 
case  briefs.  On  September  7, 1993, 

Petitioners  submitted  their  rebuttal 
rief. 

Scope  of  the  Investigation 

For  purposes  of  this  investigation, 
certain  stainless  steel  wire  rods  (SSWR) 
are  products  which  are  hot-rolled  or 
hot-rolled  annealed  and/or  pickled 
rounds,  squares,  octagons,  hexagons  or 
other  shapes,  in  coils.  SSWR  are  made 
of  alloy  steels  containing,  by  weight  1.2 
percent  or  less  of  carbon  and  10.5 
percent  or  more  of  chromium,  with  or 
without  other  elements.  These  products 
are  only  manufactured  by  hot-rolling 
and  are  normally  sold  in  coiled  form, 
and  are  of  solid  cross-section.  The 
majority  of  SSWR  sold  in  the  United 
States  are  round  in  cross-section  shape, 
annealed  and  pickled.  The  most 
conunon  size  is  5.5  millimeters  in 
diameter. 

The  SSWR  subject  to  this 
investigation  are  currently  classifiable 
under  subheadings  7221.00.0005, 
7221.00.0015,  7221.00.0020, 
7221.00.0030,  7221.00.0040, 
7221.00.0045,  7221.00.0060, 
7221.00.0075,  and  7221.00.0080  of  the 
Harmonized  "Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  ova 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 


Period  of  Investigation 

The  period  of  investigation  is  July  1, 
1992.  through  December  31, 1992. 

Best  Information  Available 

Mukand  and  Sunstar 

As  detailed  in  the  preliminary 
determination,  the  Department  of 
Commerce  {the  Department]  determined 
that  Mukand  and  Simstar  had  impeded 
the  investigation.  Section  776(c)  of  the 
Act  provides  that  whenever  a  party 
significantly  impedes  an  investigation, 
the  Department  shall  use  the  best 
information  available  (BIA).  We  have 
done  so  in  this  investigation. 

As  BIA  for  Mukand  and  Sunstar,  we 
are  assigning  the  highest  margin 
contained  in  the  petition,  in  accordance 
with  the  two-tiered  BIA  methodology 
under  which  the  Department  imposes 
the  most  adverse  rate  upon  those 
respondents  who  refuse  to  cooperate  or 
otherwise' significantly  impede  the 
proceeding.  The  Department's  two-tier 
methodology  for  assigning  BIA  based  on 
the  degree  of  respondents'  cooperation 
has  been  upheld  by  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit.  (See 
Allied-Signal  Aerospace  Co.  v.  the 
United  States,  Appeal  No.  93-1049 
(Fed.  Cir.  June  22, 1993);  see  also  Krupp 
Stahl  AG  et  al.  v.  the  United  States.  Slip 
Op.  93-84  (OTMay  26, 1993)).  The 
highest  margin  contained  in  the  petition 
is  48.80  percent. 

Grand  Foundry 

As  detailed  in  the  preliminary 
determination,  we  determined  that  the 
use  of  BIA  is  appropriate  for  Grand 
Foundry  Ltd.  (Grand  Foimdry)  because 
it  failed  to  provide  the  information 
requested  in  the  form  required.  In 
deciding  whether  to  use  BIA,  section 
77S(c)  provides  that  the  Department 
may  take  into  account  whether  the 
respondent  was  able  to  produce 
information  requested  in  a  timely 
manner  and  in  the  form  required. 

Consequently,  we  determined  that  it 
is  Appropriate  to  assign  Grand  Foundry 
thb  higliest  margin  contained  in  the 
patttion,  48.80  percent,  in  accordance 
watih  the  two-tiered  BLA  methodology 
under  which  the  Department  imposes 
the  most  adverse  rata  upon  those 
respondents  who  refuse  to  cooperate  or 
otherwise  significantly  impede  the 
pitxieeding. 

Critical  Circumstances 

Petitioners  allege  that  "critical 
circumstances"  exist  with  respect  to 
imports  of  the  subject  merchandise  fi-om 
India.  Section  735(a)(3)  of  the  Act 
provides  that  critical  circumstances 
exist  if: 


(A)(i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  siibiect  of  the  investigation,  or 

(ii)  Tne  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 

In  determining  knowledge  of 
dumping,  we  normally  consider  margins 
of  15  percent  or  more  sufficient  to 
impute  knowledge  of  dumping  for 
exporter's  sales  price  sales,  and  margins 
of  25  percent  or  mora  for  purchase  price 
sales.  (See,  e.g..  Final  Determination  of 
Sales  at  Less  Than  Fair  Value;  Tapered 
Roller  Bearings  and  Parts  Thereof, 
Finished  or  Unfinished,  from  Italy,  52 
FR  24198  (June  29, 1987)).  Since  the 
final  margins  for  SSWR  from  India  are 
above  25  percent,  we  determine,  in 
accordance  with  section  735(a)(3)(A)(ii) 
of  the  Act,  that  knowledge  of  dumping 
existed  for  SSWR  from  India. 

Under  19  CFR  353.16(f).  we  normally 
consider  the  following  factors  in 
determining  whether  imports  have  been 
massive  over  a  short  period  of  time:  (1) 
The  volume  and  value  of  the  imports; 

(2)  seasonal  trends  (if  applicable);  and 

(3)  the  share  of  domestic  consumption 
accounted  for  by  imports. 

As  BIA  for  Mukand,  Sunstar,  and 
Grand  Foimdry,  we  are  making  the 
adverse  assumption  that  imports  were 
massive  over  a  relatively  short  period  of 
time  in  accordance  with  section 
735(a)(3)(B)  of  the  Act  Based  on  this 
analysis,  we  determine  that  critical 
circumstances  exist  for  imports  of 
SSWR  from  Lidia  for  Mukand,  Sunstar, 
and  Grand  Foundry.  With  respect  to 
firms  covered  by  the  "All  Other"  rate, 
because  the  dumping  margin  is 
sufficient  to  impute  knowledge  of 
dumping,  and  because  we  have 
determined,  as  BIA,  that  imports  of 
SSWR  have  been  massive  over  a 
relatively  short  period  of  time  for  the 
companies  we  attempted  to  investigate, 
we  determine  that  critical  circumstances 
also  exist  for  "all  other"  firms. 

Interested  Party  Comments 

Comment  J:  Mukand  and  Sunstar 
(respondents)  argue  that  they  did  not 
intentionally  impede  the  investigation. 
Respondents  maintain  that  the  basis  of 
the  Department's  action  in  this  case  is 
Mukand's  initial  characterization  of 
Simstar.  Respondents  state  that  they 
acknowledge  that  thera  wera  difficulties 
in  the  early  stages  of  the  investigation 


which  resulted  in  the  submission  of 
erroneous  information,  and  which 
caused  the  Department  significant 
difficulty  in  its  preliminary 
investigation.  Respondents  assert, 
however,  that  the  Department  now 
possesses  accurate  data  and  should 
proceed  with  its  investigation. 
Respondents  contend  that  they 
cooperated  with  the  Department  after 
Mukand's  management  became  aware  of 
the  problems  caused  by  an  employee's 
misrepresentations. 

Respondents  further  argue  that  the 
Department's  use  of  the  most  adverse 
BIA  rate  under  its  two-tiered  BIA 
methodology  is  inappropriate  and 
unnecessarily  punitive.  Responden's 
state  that  the  antidumping  law  is 
intended  to  be  remedial,  not  punitive. 
Respondents  maintain  that  actual  data 
irom  Mukand's  records  is  more  accurate 
than  the  unsubstantiated  allegations  in 
the  petition  and  that  ample  time 
remains  to  permit  fair  consideration  and 
verification  of  Mukand's  actual  data. 
Moreover,  respondents  state  that  the 
Department's  decision  to  use,  as  BIA. 
the  highest  margin  contained  in  the 
petition  ignores  the  numerous  timely 
submissions  made  by  Mukand  and 
Mukand's  remedial  steps  after  the 
difficulties  were  identified. 

Respondents  assert  that  once  it 
became  evident  to  Mukand's 
management  that  the  company's 
responses  contained  inconsistencies,  its 
Executive  Director  undertook  an 
investigation  and  traveled  to 
Washington  to  attempt  to  explain  the 
inconsistencies  to  the  Department. 
Respondents  argue  that  this  is  not  a 
refusal  to  cooperate  and.  therefore,  does 
not  warrant  punitive  action. 
Respondents  state  that  the  Department 
should  recognize  that  Mukand  has 
attempted  to  submit  information  in  a 
complete  and  accurate  form. 
Respondents  assert  that  the  Department 
has  the  time  and  the  resources  to 
continue  with  this  investigation  and  to 
calculate  an  accurate  margin. 
Furthermore,  respondents  maintain  that 
at  the  very  least,  in  the  event  the 
Department  determines  that  BIA  is 
justified,  the  Department  should  apply 
the  less  adverse  BIA  rate  applied  to 
respondents  who  have  cooperated  in  the 
proceeding. 

Petitioners  maintain  that  the 
Department  properly  used  BIA  for  sales 
of  SSWR  from  India  in  its  preliminary 
determination  of  sales  at  less  than  fair 
value  and  that  the  Department  properly 
decided  not  to  conduct  verification  of 
Mukand  and  Sunstar.  Petitioners 
maintain  that  this  decision  is  consistent 
with  the  Department's  practice  and  is 
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warranted  by  respondents'  actions  in 
this  proceeding. 

Petitioners  assert  that  Mukand  did 
impede  the  investigation.  Petitioners 
argue  that  the  individual  who  certified 
the  accuracy  of  Mukand's  subniissions 
was  given  that  responsibility  by 
Mukand,  and  that  Mukand  cannot  now 
disclaim  this  employee's  action  as  an 
agent  of  Mukand.  Petitioners  also  assert 
that  Mukand  did  not  promptly  take 
action  to  correct  its  inconsistent 
statements.  Petitioners  state  that 
Muicand  did  not  meet  with  the 
Department  until  three  weeks  after 
petitioners  informed  the  Department  of 
contradictions  in  Mxikand  and  Sunstar's 
responses. 

Petitioners  also  argue  that  Mukand  is 
not  being  punished  by  the  De[>artment's 
refusal  to  consider  Mukand's  data. 
Petitioners  assert  that  the  De(>artment's 
use  of  its  two-tiered  methodology  has 
been  affirmed  by  the  Court  of  Appeals 
for  the  Federal  Circuit,  as  a  means  of 
inducing  the  submission  of  timely, 
accurate,  and  complete  information  by 
respondents.  Petitioners  maintain  that 
the  Etepaitment's  application  of  that 
methodology  in  this  proceeding  is 
consistent  with  law  and  regulation,  and 
was  necessary  because  Mukand's 
information  was  unreliable  and  could 
not  be  used  as  the  basis  of  a 
determination. 

DOC  Position:  We  disagree  with 
respondents.  In  our  preliminary 
determination,  we  found  that  Mukand 
and  Sunstar  impeded  the  investigation 
because  there  were  significant 
inconsistencies  in  the  respondents' 
certified  responses  (See,  June  22, 1993, 
memorandum  for  Barbara  R.  Stafford, 
outlining  these  inconsistencies).  These 
certified  submissions  formed  a  record  of 
misleading  and  contradictory  responses 
such  that  the  E)epartment  was  not  able 
to  proceed  normally  with  its 
antidumping  investigation.  Respondents 
attempted  to  explain  and  rationalize  the 
significant  inconsistencies  in  their 
responses  only  after  the  Department 
informed  respondents'  counsel  that  the 
Department  would  not  issue  any  further 
requests  for  information.  However,  these 
attempts  do  not  transform  Mukand  and 
Sunstar  into  cooperative  respondents. 
Respondents'  latest  assertion  that  the 
Department  now  possesses  accurate  data 
is  ineffectual  in  light  of  the  fact  that 
earlier  submissions  which  were  also 
certified  by  respondents  as  accurate, 
contained  erroneous  information. 
Accordingly,  for  our  final  determination 
we  have  not  changed  our  determination 
that  Mukand  and  Sunstar  impeded  the 
investigation. 

Based  on  Mukand's  and  Sunstar's 
history  of  misleading  and  contradictory 


submissions  we  determined  that  the 
reported  information  was  highly 
unreliable.  Thus,  we  determined  not  to 
solicit  further  information  from  either 
respondent  As  a  result,  we  did  not 
consider  petitioners'  allegation  of  sales 
below  the  cost  of  production  nor  did  we 
conduct  verification.  As  the  Department 
did  not  have  a  reliable  source  oi 
information  upon  whicii  to  base  its  final 
determination,  we  are  assigning,  in 
accordance  with  section  776(c)  of  the 
Act,  Mukand  and  Simstar  a  BIA  rate.  In 
accordance  with  our  tMro-tiered  BIA 
methodology,  we  are  using,  as  BIA.  the 
highest  margin  contained  in  the  petition 
because  respondents  significantly 
impeded  this  investigation. 

Comment  2:  Petitioners  argue  that  the 
E)epartment  sho\ild  expedite  the  final 
determination  in  this  nroceeding. 
Petitioners  maintain  that  there  is  no 
apparent  reason  why  the  standard  75* 
day  period  between  the  preliminaiv  and 
final  determinations  is  needed  in  this 
case,  given  that  the  Department's 
determination  will  be  based  on  the  use 
of  BIA  and  that  no  verification  is  being 
conducted  in  this  investigation. 
Petitioners  also  assert  that  expediting 
the  final  determination  is  consistent 
with  Department  practice  (as  illustrated 
in  Certain  Welded  Stainless  Steel  Butt- 
Weld  Pipe  Fittings  From  the  Republic  of 
Korea,  57  FR  48018  (December  29. 1992) 
and  Sodium  Thiosulfate  From  the 
People's  Republic  of  China,  55  FR  51140 
(December  12, 1990).  and  is  appropriate, 
given  that  the  Department  has  found 
that  Mukand  and  Sunstar  have  seriously 
impeded  the  investigation. 

tXX  Position:  We  disagree  with 
petitioners.  Given  that  we  found  no 
compelling  reason  to  expedite  the  final 
determination  and,  given  the 
impracticability  of  reassigning  staff,  we 
did  not  expedite. 

Comment  3:  Petitioners  state  that  the 
Department  properly  determined  not  to 
grant  respondents'  request  for 
postponement  of  the  final 
determination. 

DOC  Position:  We  agree  with 
petitioners.  As  stated  in  our  preliminary 
determination  and  the  August  25, 1993. 
letter  to  respondents'  counsel,  the 
Department  has  determined  that, 
because  respondents  have  seriously 
impeded  this  proceeding,  there  is  a 
compelling  reason  not  to  grant  the 
request  for  a  postponement  of  the  final 
determination. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section  735(c)(4) 
of  the  Act.  we  are  directing  the  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  certain 


stainless  steel  wire  rods  from  India,  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
May  7. 1993,  which  is  the  date  90  days 
prior  to  the  publication  of  our 
preliminary  determination.  The 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  amial  to  the 
margins  below  on  all  entries  of  SSWR 
from  India.  This  suspension  of 
liquidation  will  remain  in  e^ct  until 
further  notice.  The  estimated  diunping 
margins  are  as  follows: 


Manufacturer/pioducei/ex- 
porter 

Margbipef- 

Mutcand  Ltd 

Sunstar  MMerfa  Ltd. 

Grand  Foundry  Lid. 

AMOthsf* 

48.80 
48.80 
48.80 
48^0 

ITC  Notificatioa 

In  accordance  «vith  section  735(d)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  infuring,  or  threaten 
material  injury  to.  the  U.S.  industry 
within  45  days. 

This  determination  is  pubUahed 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

D«(ed:  October  12, 1993. 
Joseph  A.  Spetrlni, 
Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  93-25710  Filed  10-1«M»3:  8:4S  am) 
eauNO  COM  JSM-lM-# 

International  Trade  Administration 

[C-1 22-404] 

Live  Swine  From  Canada;  Preliminary 
Results  of  Countervaliing  Duty 
Adminlatrathw  Review 

AGENCY:  International  Trade 

Administration/Import  AdministratitHi. 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

review 

summary:  The  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  countervailing  duty  order  on  live 
swine  from  Canada  for  the  period  April 
1. 1990  through  March  31. 1991.  We 
preliminarily  determine  the  net  subsidy 
to  be  Can$0.0289  per  kilogram  for  all 
Uve  swine.  We  invite  interested  parties 
to  comment  on  these  preliminary 
results. 

EFFECTIVE  DATE:  October  20, 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Dana  Mermelstein  or  Stephanie  Moore. 
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Office  of  Countervailing  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  IX  20230:  telephone:  (202) 
482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  21. 1991,  the  Department 
of  Commerce  (the  Department) 
published  In  the  Federal  Register  a 
notice  of  "Opportunity  to  Request 
Administrative  Review"  (56  FR  41506) 
of  the  countervailing  duty  order  on  live 
swine  from  Canada  (50  FR  32880; 
August  15, 1985).  On  August  12. 1991, 
the  Government  of  Canada  requested  an 
administrative  review  of  the  order.  On 
August  27, 1991,  Pryme  Pork  Ltd.,  a 
Canadian  exporter  of  live  swine, 
requested  an  individual  administrative 
review,  and  the  National  Poik  Producers 
Council  requested  an  administrative 
review  of  the  order.  We  initiated  the 
review,  covering  the  period  April  1, 
1990  through  March  31.  1991,  on 
September  IS.  1991  (56  FR  47185).  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Tariff  Act  of 
1930.  as  amended  (the  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  all  live  swrine,  except 
breeding  sows  and  boars,  from  Canada. 
Such  merchandise  is  classiHable  under 
the  Harmonized  Tariff  Schedule  (HTS) 
item  numbers  0103.91.00  and 
0103.92.00.  The  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive.  The  review  covers 
the  period  April  1, 1990  through  March 
31.,  1991  and  43  programs. 

Request  for  Exclusion  of  or  Separate 
Rate  for  Weanling  Pigs,  or  a  Separate 
Company  Rate 

On  August  27,  1991.  Pryme  Pork  Ltd. 
(Pryme)  requested  that  the  Department 
exclude  weanling  pigs  (swine  weighing 
under  40  kg.)  from  the  scope  of  the 
order,  or  calculate  a  separate 
countervailing  duty  rate  for  weanlings, 
or  calculate  a  separate  countervailing 
duty  rate  for  Pr^e.  The  Department 
examined  Pryme's  arguments  and 
preliminarily  determines  as  follows: 

With  regard  to  the  request  for  the 
exclusion  of  weanUngs  from  the  order. 
Pryme  has  provided  no  new  information 
which  would  warrant  reconsideration  of 
the  scope  determination  reached  in  Live 
Swine  from  Canada;  Final  Results  of 
Countervailing  Duty  Administrative 
Review  (56  FR  28531:  June  21, 1991) 
(Swine  Fourth  Review  Final  Results).  In 
that  review  we  determined,  and  the  FTA 


Binational  Panel  reviewing  that 
determination  has  afiirmed.  that 
weanlings  ere  within  the  scope  of  the 
order.  Sea  Live  Swine  From  Canada, 
USA-91-1904-03  (May  19, 1992) 
(Swine  Fourth  Review  Panel). 

We  have  also  considered  and  now 
preliminarily  deny  Pryme's  request  that 
the  Department  calculate  a  separate  rate 
of  countervailing  duty  for  weanlings. 
The  Department's  general  practice,  as 
prescribed  by  the  Act.  is  to  calculate  one 
coimtervailing  duty  rate  for  the  entire 
class  or  kind  of  merchandise  sxibject  to 
an  order.  See  19  U.S.C  1677e(a).  The 
separate  rate  calculated  for  slaughter 
sows  and  boars  in  the  first 
administrative  review  of  this  order 
represents  the  only  instance  in  which 
the  Department  has  calculated  a 

Eroduct-specific  rate  within  a  class  or 
ind  of  merchandise.  See  Live  Swine 
From  Canada;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review  (53  FR  22169:  June  14, 1988) 
(Swine  First  Review  PreUminary 
Results);  Live  Swine  From  Canada; 
Final  Results  of  Countervailing  Duty 
Administrative  Review  (54  FR  651: 
January  9, 1989)  (Swine  First  Review 
Final  Results). 

The  test  used  to  establish  the 
slaughter  sows  and  boars  exception 
consisted  of  two  parts.  First,  we  applied 
the  criteria  adopted  in  Diversified 
Products  Corp.  v.  U.S.,  572  F.  Supp.  883 
(OT  1983)  (Diversified  Pmducts).  These 
criteria  are:  (1)  The  general  physical 
characteristics  of  the  product;  (2)  the 
expectations  of  the  ultimate  purchaser; 
(3)  the  ultimate  use  of  the  product  in 
question;  and  (4)  the  channels  of  trade 
in  which  the  product  moves.  Second, 
we  compared  the  amount  of  subsidies 
received  on  the  product  (slaughter  sows 
and  boars)  with  the  amount  received  on 
the  other  products  within  the  class  or 
kind  of  merchandise. 

Subsequently,  we  have  determined 
that  the  Diversified  Products  criteria 
were  designed  to  differentiate  between 
classes  or  kinds  of  merchandise,  not 
among  products  within  a  class  or  kind. 
We  believe  that  it  is  only  in  the  context 
of  distinguishing  between  classes  or 
kinds  that  the  criteria  can  be  effectively 
applied. 

If  a  product  is  within  a  class  or  kind 
of  merchandise  covered  by  a 
countervailing  duty  order  by  means  of 
the  clear  intent  of  die  original 
investigation,  as  expressed  by  the 
relevant  descriptions  of  the 
merchandise,  we  have  determined  that 
the  intent  of  the  statute  is  that  the  class 
or  kind  of  merchandise  not  be  divided 
into  subclasses  on  the  basis  of  perceived 
differences  in  products  based  upon  the 
Diversified  Products  criteria.  Since  the 


Department  has  expressly  made  the 
determination  that  both  sows  and  boars 
and  weanlings  are  within  the  scope  of 
the  order  based  on  the  descriptions  of 
the  merchandise  in  the  original  petition, 
the  countervailing  duty  order  (50  FR 
32880  (1985)),  and  the  final  affirmative 
determination  of  the  International  Trade 
Commission,  we  conclude  that  it  was 
inappropriate  for  the  Department  to 
grant  the  slaughter  sows  and  boars 
"subclass"  exception  on  the  basis  of  a 
Diversified  Products  criteria  analysis. 

Further,  there  is  no  statutory  or 
regulatory  authority  requiring  the 
Department  to  draw  a  distinction  on  the 
basis  of  product  differences  within  a 
class  or  kind  of  merchandise  covered  by 
a  countervailing  duty  order.  In  fact,  the 
statute  contains  a  presumption  in  favor 
of  country-wide  countervailing  duty 
rates,  and  the  statute  and  the  regulations 
are  silent  on  whether  the  class  or  kind 
of  merchandise  subject  to  a 
countervailing  duty  order  may  be 
separated  into  sub-categories.  However. 
while  the  Depeutment  may  further 
analyze  the  issue  of  granting  separate 
product-specific  rates  in  future  cases, 
the  Department  has  definitely 
determined  that  the  Diversified  Products 
criteria  are  only  appropriate  for 
distinguishing  between  classes  or  kinds 
of  merchandise.  They  are  not 
appropriate  for  distinguishing  among 
products  within  a  class  or  kind  of 
merchandise. 

For  these  reasons,  we  preliminarily 
deny  Pryme's  request  to  establish  a 
subclass  for  weanlings  and  to  calculate 
a  separate  subsidy  rate  for  weanlings. 
For  similar  reasons,  we  preliminarily 
determine  that  it  is  no  longer 
appropriate  to  grant  slaughter  sows  and 
boars  a  separate  rate  based  upon  the 
previous  determination  that  the  produa 
constituted  a  "subclass."  See  Decision 
Memorandum  on  Product-Specific  Rates 
in  Countervailing  Duty  Administrative 
Reviews,  dated  July  19, 1993. 

Finally,  we  have  considered  Pryme's 
request  for  a  company-specific  rate. 
Pryme  certified,  pursuant  to  19  CFR 
355.22(a)(2)(i),  that  it  had  not  received 
any  subsidies  on  its  production  or  sales 
of  "subject  merchandise  (i.e.  weanlings, 
or  swine  under  40  kg.)"  during  the 
review  period.  At  verification,  we  found 
that,  during  the  review  period.  Pryme 
sold  only  weanlings,  but  received 
benefits  under  the  National  Tripartite 
Stabilization  Scheme  for  Hogs  on 
market  hogs  sold  in  the  previous  year. 
Since  the  class  or  kind  of  merchandise 
subject  to  the  order  includes  all  live 
swine,  except  breeding  sows  and  boars, 
we  determine  that  Pryme's  certification 
that  it  "did  not  receive  any  benefits" 
was  incorrect.  See  Memorandum  to  the 
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File  regarding  request  of  Pryme  Pork, 
Ltd.  for  Individual  Review  of 
Countenailing  Duty  Order,  dated  April 
7, 1993.  The  Department  therefore 
preliminarily  determines  the  applicable 
rate  for  Pryme  to  be  the  country-wide 
rate  applicable  to  all  live  swine,  in 
accordance  with  19  CFR  355.22(f)(5)(i). 

Request  for  Scope  Exclusion  of 
Slaughter  Sows  and  Boars 

P.  Quintaine  &  Son,  Ltd.  requested 
that  the  Department  conduct  a  scope 
analysis  for  the  purpose  of  excluding 
slaughter  sows  and  Doars  from  the  scope 
of  this  countervailing  duty  order.  As 
explained  above,  the  Department  has 
determined  and  the  panels  have 
affirmed  that  "sows  and  boars  are 
clearly  within  the  scope  of  the  order. 
The  order  covers  all  live  swine  except 
breeding  swine."  See  Swine  First 
Review  Preliminary  Results  (53  FR 
22189;  June  14, 1988);  Sv^rine  First 
Review  Final  Results  (54  FR  651; 
January  9, 1989).  P.  Qiiintaine  k  Son  did 
not  submit  any  new  information  that 
would  lead  the  Department  to 
reconsider  its  earlier  determination. 
Therefore,  the  Department  finds  no 
reason  to  reexamine  the  scope 
determination  made  in  the  first 
administrative  review. 

Request  for  Exclusion  by 
ManitobaPork,  est. 

ManitobaPoik.  est,  the  provincial  hog 
marketing  board,  has  requested  that  the 
Department  exclude  from  the 
countervailing  duty  order  weanling  pigs 
weighing  less  than  40  kg.  produced  and 
grown  in  Manitoba  and  exported  to  the 
United  States. 

ManitobaPork  cites  as  authority  the 
exemption  of  the  Maritime  provinces 
from  the  Memorandum  of 
Understanding  (MOU)  between  the 
United  States  and  Canada  on  softwood 
lumber  products  from  Canada;  the 
countervailing  duty  investigation  on 
that  same  product;  and  subsequent  U.S. 
Trade  Representative  actions  involving 
the  United  States'  reaction  to  Canada's 
imilateral  termination  of  that  MOU.  See 
Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Softwood 
Lumber  Products  from  Canada  (57  FR 
22570;  May  28, 1992)  [Lumber).  We  are 
unable  to  grant  ManitobaPork's  request 
for  several  reasons. 

First,  the  Department's  regulations,  at 
19  CFR  355.14,  provide  for  exclusions  of 
producers  or  exporters  only  when  the 
request  for  exclusion  is  submitted 
within  30  days  of  the  publication  date 
of  the  Department's  initiation  notice  in 
the  investigation.  There  are  no 
provisions  for  exclusions  after  a 
countervailing  duty  order  has  been 


issued.  In  addition,  ManitobaPork  is 
neither  a  producer  nor  an  exporter 
within  the  meaning  of  355. 2(o).  There 
are  no  provisions  for  exclusions  of  other 
parties.  For  these  reasons,  the 
Department  caiujot  consider 
ManitobaPork's  request  for  exclusion. 

Also,  ManitobaPork's  reliance  on 
Lumber  is  misplaced.  The  Department 
excluded  the  Maritime  Provinces  from 
the  Lumber  investigation  and  the 
resulting  coxmtervailing  duty  order 
based  upon  the  fact  that  those  provinces 
were  expressly  exempted  from  the  MOU 
by  agreement  between  the  governments 
of  the  United  States  and  Canada. 
Therefore,  as  the  Department  found,  the 
"special  circumstances"  necessary  for 
self- initiation  of  a  countervailing  duty 
investigation  under  the  General 
Agreement  on  Tariffs  and  Trade  (GATT) 
did  not  exist  for  the  Maritime  Provinces, 
"and  the  Department  was  precluded 
from  self-initiating  against  these 
provinces."  [Lumber,  57  FR  at  22622). 
The  binational  panel  reviewing  the 
Department's  final  determination  in 
Lumber  has  upheld  this  finding,  bi  the 
Matter  of  Certain  Softwood  Lumber 
Products  From  Canada,  USA-92-1904- 
02  (May  6. 1992).  at  136. 

Request  for  Rescission  of  Initiation  of 
Administrative  Review  With  Respect  to 
Quebec  Programs 

The  Government  of  Quebec  (GOQ) 
requested  that  the  Department  rescind 
its  initiation  of  review  of  the  Quebec 
Regional  Development  Assistance 
Program  and  Quebec's  Farm  Income 
Stabilization  Insurance  Program  (FlSl). 
The  GOQ  contends  that  rescission 
would  be  consistent  with  established 
Department  practice  as  well  as  with  the 
terms  of  the  U.S.-Canada  Free  Trade 
Agreement. 

The  GOQ  cites  the  Department's 
determination  in  a  prior  administrative 
review  of  this  order  that  the  Regional 
Development  Assistance  Program  did 
not  provide  countervailable  benefits  to 
live  swine  exported  to  the  United  States. 
The  Department  agrees;  the  Department 
found  tnat  this  program  was  not 
countervailable  in  the  Fourth  Review. 
See  Swine  Fourth  Review  Final  Results, 
56  FR  28531  (1991).  For  this  reason, 
absent  new  facts  or  evidence  of  changed 
circumstances,  the  Department  will  not 
examine  this  program  further. 

As  support  for  its  request  for 
rescission  of  the  initiation  of  review  of 
the  FISI  program,  the  GOQ  cites  Fresh, 
Chilled,  and  Frozen  Pork  from  Canada, 
USA-89-1904-06  (March  8, 1991)  at  19, 
in  which,  it  claims,  the  Department 
determined  FISI  to  be  non- 
countervailable.  The  GOQ  further 
contends  that  its  request  for  rescission 


is  supported  by  the  panel's  statement 
that  "li)f  Commerce  nevertheless 
examines  FISI  in  an  ongoing  or  future 
administrative  review,  Quebec  may 
have  an  argument  available  to  it  relating 
to  deviation  from  administrative 
practice."  In  the  Matter  of  Fresh,  Chilled 
and  Frozen  Pork  from  Canada  [Pork), 
USA-89-1904-06  (Jvine  3, 1991). 
The  GOQ's  rehance  on  Pork  is 
misplaced.  First,  Binational  Panel 
Decisions  do  not  bind  subsequent 
proceedings.  Therefore,  the  panel's 
instructions  and  findings  in  the  Pork 
proceeding  are  not  binding  beyond  that 
proceeding.  Second,  the  Etepartment  did 
not  find  FISI  non-countervailable  in 
Pork.  Rather,  the  Department  removed 
FISI  from  the  subsidv  calculations  in 
response  to  the  panel's  determination 
that  there  was  insufficient  evidence  in 
that  record  to  support  the  Department's 
determination  that  FISI  was 
countervailable.  More  importantly,  the 
administrative  record  in  this  review 
contains  substantial  evidence  not 
present  in  Pork,  demonstrating  that  FISI 
is  provided  de  facto  to  a  specific 
industry  or  group  thereof.  This  analysis 
is  presented  below. 

Analysis  of  Programs 


/.  Federal  Program 

Feed  Freight  Assistance  Program 

The  Feed  Freight  Assistance  Program 
(FFA)  is  administered  by  the  Livestock 
Feed  Board  of  Canada  (the  Board)  under 
the  Livestock  Feed  Assistance  Act  of 
1966  (LFA).  The  Board  acts  to  ensure: 
(1)  The  availability  of  feed  grain  to  meet 
the  needs  of  livestock  feeders;  (2)  the 
availability  of  adequate  storage  space  in 
Eastern  Canada  to  meet  the  needs  of 
bvestock  feeders;  (3)  reasonable  stability 
in  the  price  of  feed  grain  in  Eastern 
Canada  to  meet  the  needs  of  bvestock 
feeders;  and  (4)  equalization  of  feed 
grain  prices  to  bvestock  feeders  in 
Eastern  Canada,  British  Columbia,  the 
Yukon  Territory  and  the  Northwest 
Territories.  Although  this  program  is 
clearly  designed  to  benefit  bvestock 
feeders.  FFA  payments  are  also  made  to 
grain  mills  that  transform  the  feed  grain 
into  livestock  feed  whenever  these  mills 
are  the  first  purchasers  of  this  grain.  The 
Board  makes  payments  related  to  the 
cost  of  feed  grain  storage  in  Eastern 
Canada,  and  payments  related  to  the 
cost  of  feed  grain  transpcfftation  to,  or 
for  the  benefit  of,  bvestock  feeders  in 
Eastern  Canada,  British  Columbia,  the 
Yukon  Territory  and  the  Northwest 
Territories,  in  accordance  with  the 
regulations  of  the  LFA. 

In  Live  Swine  from  Canada;  Final 
Results  of  Countervailing  Duty 
Administrative  Review  (56  FR  10410; 
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March  12, 1991)  (Swine  Second  and 
Third  Reviews  Final  Results),  the 
Department  found  this  program  de  jure 
specific  and  thus  countervailable 
because,  based  on  the  written  language 
of  the  LFA.  benefits  are  only  available 
to  a  specific  group  of  enterprises  or 
industries  (livestock  feeders  and  feed 
mills).  The  GOC  provided  no  new 
information  during  this  review  to  cause 
the  Department  to  reconsider  this 
finding.  The  questionnaire  response 
indicates  that  the  Board  calculated  that 
3.25  percent  of  the  total  transportation 
expenditures  for  feed  grain  users 
receiving  assistance  under  this  program 
in  FY  1990/91  benefitted  Uve  swine 
producers  in  the  designated  areas  of 
Canada.  Therefore,  we  divided  the 
amount  of  feed  transportation 
expenditures  attributable  to  live  swine 
producers  by  the  total  weight  of  live 
swine  produced  in  the  FFA-eligible 
areas  of  Canada  during  the  review 
period.  We  then  weight-averaged  the 
benefit  by  these  areas'  share  of  total 
Canadian  exports  of  live  swine  to  the 
United  States.  On  this  basis,  we 
preliminarily  determine  the  benefits 
from  this  program  during  the  review 
period  to  be  Can50.0007  per  kilogram 
far  all  live  swine. 

n.  Federal/Provincial  Program 

National  Tripartite  Stabilization  Scheme 
for  Hogs 

The  National  Tripartite  Stabilization 
Program  (Tripartite)  was  created  in  1985 
by  an  amendment  to  the  Agricultural 
Stabihzation  Act  (ASA).  This 
amendment,  codified  at  section  10.1, 
provides  for  the  introduction  of  cost- 
sharing  tripartite  or  bipartite 
stabilization  schemes  involving  the 
producer,  the  federal  government  and 
the  provinces.  Pursuant  to  this 
amendment,  federal  and  provincial 
ministers  have  signed  Tripartite 
agreements  covering:  (1)  Apples;  (2) 
beans  (including  kidney/cranberry, 
white  pea,  and  other  colored  beans);  (3) 
beef  (including  cow-calf,  feeder  cattle, 
and  slaughter  cattle):  (4)  hogs;  (5)  sugar 
beets;  (6)  lambs;  (7)  onions;  and  (8) 
honey.  No  new  agreements  have  been 
signed  in  the  last  four  years. 

The  following  provinces  are 
signatories  to  the  National  Tripartite 
Stabilization  Scheme  for  Hogs:  Alberta, 
British  Columbia,  Manitoba,  New 
Bmnswick,  Nova  Scotia.  Ontario,  Prince 
Eklward  Island.  Quebec,  and 
Saskatchewan.  As  of  the  date  of  the 
questionnaire  response,  January  21. 
1B92.  Newfoundland  was  in  the  process 
of  negotiating  an  agreement. 

The  general  terms  of  the  Tripartite 
Scheme  for  Hogs  are  as  follows:  AD 


participating  hog  producers  receive  the 
same  level  of  support  per  market-hog 
unit;  the  cost  of  the  scneme  is  shared 
equally  between  the  federal  government, 
the  provincial  government,  and  the 
producers,  with  each  government 
contribution  capped  at  three  percent  of 
aggregate  market  value;  producer 
participation  in  the  scheme  is  voluntary; 
the  provinces  may  not  offer  separate 
stabilization  plans  or  other  ad  hoc 
assistance  for  hogs  (with  the  exception 
of  Quebec's  FISI  program);  the  federal 
government  may  not  o&w  compensation 
to  swine  producers  in  a  province  not 
party  to  an  agreement;  and  the  scheme 
must  operate  at  a  level  that  limits  losses 
but  does  not  stimulate  over-production. 

The  Tripartite  Scheme  for  Hogs 
provides  for  a  five-year  phase-in  period 
to  adjust  for  differences  between  the 
scheme  and  any  pro\'incial  programs 
still  in  efiect.  All  existing  provincial 
stabilization  programs  except  FISI  were 
completely  phased  out  by  March  31. 
1991.  During  the  review  period,  two 
provincial  stabilization  programs 
remained  in  efiiect  in  provinces  that 
exported  live  swine  to  the  United  States 
(see  Section  m). 

Stabilization  payments  are  made 
when  the  market  price  falls  below  the 
calculated  support  price.  The  difference 
between  the  support  price  and  the 
average  market  price  is  the  amoimt  of 
the  stabilization  payment  Hogs  eligible 
for  stabilization  payments  under  the 
Tripartite  Scheme  must  index  above  80. 
Weanlings  are  not  indexed.  However, 
section  2.7  of  the  Tripartite  Scheme  for 
Hogs  allows  tot  provinces  to  divide 
payments  between  weanling  producers 
and  finishers  (farmers  who  buy 
weanlings  and  raise  them  to  market 
weight).  Two  provinces,  Ontario  and 
Quebec,  utiUze  this  provision,  known  as 
the  "weaner  split." 

The  GOC  has  claimed  that  Tripartite 
is  integrally  linked  to  the  ASA.  the 
Western  Grain  Stabilization  Act 
(Western  Grain  Act),  and  Canada's 
supply  management  programs,  within 
the  meaning  of  the  Department's 
Proposed  Rsgxilations  at  §  355.43(b)(6). 
See  Countervailing  Duties;  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments,  54  FR  23366,  23380 
(section  355.43(b)(6))  (1989)  (Proposed 
Rules).  The  Department  conducted  its 
analysis  of  this  claim  based  on  the 
information  which  the  GOC  provided  in 
its  submission  of  March  16, 1992. 

For  purposes  of  determining  the 
specificity  of  a  program  pursuant  to 
section  771(5)  of  the  Act.  the 
Department  currently  considers  a  claim 
of  integral  linkage  by  examining,  among 
other  factors,  the  following:  (1) 
Administration  of  the  programs;  (2) 


evidence  of  a  government  policy  to  treat 
industries  equally;  (3)  the  purposes  of 
the  programs  as  stated  in  their  enabling 
legislation;  and  (4)  the  manner  of 
funding  of  the  programs. 

In  determining  whether  there  is  a 
government  policj'  to  treat  industries 
equally,  we  look  first  for  a  documentary 
statement  demonstrating  the  existence 
of  "an  overall  government  policy  or 
national  development  plan."  which 
would  clearly  indicate  a  government 
policy  to  treat  indiistries  equally.  See 
Carbon  Steel  Wire  Rod  From  Saudi 
Arabia;  Final  Results  of  Countervailing 
Duty  Administrative  Review.  57  FR 
8303,  8304  (1992).  As  detailed  more 
thoroughly  in  an  analysis  memorandum, 
we  determined  that  the  GOC  did  not 
provide  any  evidence  to  this  effect 
regarding  any  of  the  three  programs  that 
the  GOC  alleged  were  integrally  Unked 
with  Tripartite.  Further,  in  examining 
Tripartite  and  the  named  and 
designated  provisions  of  the  ASA.  we 
find  that  there  are  unexplained 
differences  in  the  provision  of  benefits 
which  can  result  in  unequal  treatment 
of  different  commodities.  Regarding  the 
Tripartite  and  Western  Grain  programs, 
they  are  neither  funded  by  the  same 
entities  nor  available  everywhere  in 
Canada.  In  addition.  Tripartite 
payments  are  triggered  differently  than 
Western  Grain  payments.  With  its 
integral  Unkage  claim,  the  GOC 
provided  no  information  with  regard  to 
the  Supply  Management  program  whidi 
would  show  a  government  poUcy  to 
treat  industries  covered  under  this 
program  in  the  same  manner  as  those 
covered  by  Tripartite.  Indeed,  record 
evidence  demonstrates  that  the  Supply 
Management  program  operates  on  a 
completely  different  basis  than 
Tripartite. 

Based  upon  our  application  of  the 
proposed  integral  linkage  criteria  to  the 
information  submitted  by  the  GOC  in 
support  of  its  claim,  we  find  that  the 
evidence  does  not  support  a 
determination  that  any  of  these  three 
programs  were  designed  to  function  as 
complementary  programs  in 
conjunction  with  Tripartite.  Therefore, 
the  Department  preliminarily 
determines  that  the  programs  are  not 
integrally  linked.  See  Decision 
Memorandum  on  Integral  Linkage, 
October  12. 1993. 

Having  preliminarily  determined  that 
Tripartite  is  not  integrally  linked  with 
any  other  program,  our  analysis  focuses 
on  determining  whether  Tripartite, 
viewed  separately,  provides  a  domestic 
subsidy  in  law  or  in  fact  to  a  specific 
industry  or  enterprise,  or  group  thereof. 
To  reacJi  a  determination,  the 
Department  must  interpret  the  phrases 
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"domestic  subsidy"  and  "specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries."  See  19  U.S.C. 
1677(5)(A)(ii)  and  (B).  The  Act  does  not 
attempt  to  define  these  key  phrases 
precisely.  Instead,  Congress  delegated 
"wide  latitude"  to  the  Department  to 
establish  the  parameters  of  these 
phrases  and  to  determine  whether  a 
countervai table  subsidy  is  being 
provided  in  the  context  of  a  particular 
case.  See  United  States  v.  Zenith  Radio 
Corp.,  562  F.2d  1209, 1216  (CCPA 
1977).  affd.  437  U.S.  443  (1977). 

To  implement  this  statutory  directive, 
the  Department  set  forth  in  its  Proposed 
Regulations  four  factors  at  section 
355.43(b)(2)  that  it  will  consider,  among 
other  things,  in  determining  whether  a 
domestic  program  is  specific.  See 
Proposed  Rules  at  23379-80.  As  the 
Department  stated  at  the  time  they  were 
published,  the  Proposed  Regulations 
codified  the  Department's  existing 
practice  for  determining  the  existence  of 
countervailable  subsidies. 

As  the  Department  explained  in  the 
Lumber  determination  and  elsewhere,  in 
codi^ing  its  practice  in  the  Proposed 
Regulations,  the  Department  relied  in 
part  upon  the  Final  Results  of 
Countervailing  Duty  Administrative 
Review;  Carbon  Black  From  Mexico.  51 
FR  30385  (1986)  (Carbon  Black).  In 
Carbon  Black,  the  Department 
determined,  and  based  its  affirmative 
finding  solely  upon  the  fact  that,  there 
were  too  few  users  of  the  domestic 
benefit  program  at  issue  to  justify  a 
finding  of  nonspecificity.  Id.;  see  also 
Cabot  Corp.  v.  United  States.  620  F. 
Supp.  722  (1985).  appeal  dis..  788  F.2d 
1539  (Fed.  Cir.  1986).  vacated  as  moot. 
Order  dated  Nov.  20. 1986  (predating 
the  1988  amendment  to  the  Act  and 
implicitly  accepting  specificity 
determinations  based  solely  upon  a 
sinjgle  factor). 

Tne  legislative  history  underlying  the 
1988  amendment  to  section  771(5)(d)  of 
the  Act  makes  clear  that  Congress 
understood  what  the  Court  had 
instructed  the  Department  to  find  in 
Carbon  Black,  and  that  Congress 
regarded  that  determination  to  be  a 
reasonable  approach  to  specificity.  S. 
Rep.  No.  71.  lOOlh  Cong..  1st  Sess.  122- 
23  (1987).  We  note  that  a  recent 
binational  panel  in  Piue  and  Alloy 
Magnesium  fi-om  Canada,  USA-92- 
1904-03  (August  16. 1993).  at  35.  stated 
that  "Commerce  need  not  continue  to 
consider  other  factors  once  it 
determines  that  under  one  factor  the 
subsidy  is  specific." 

In  accordance  with  section  771(5)  of 
the  Act,  the  Department  conducts  a  dual 
analysis  in  order  to  evaluate  specificity. 
First,  we  seek  to  determine  whether  a 


program  is  dejure  specific.  In  this 
regard,  the  Department  has  consistently 
interpreted  subsection  355.43(b)(2)(i)  of 
the  Proposed  Regulations,  the  first 
enumerated  factor,  as  providing  for  the 
de)ure  analysis.  See.  e.g..  Fresh. 
Chilled,  and  Frozen  Pork  from  Canada. 
54  FR  30744,  30777  (1989).  Thus,  if  after 
considering  this  first  factor  we  reach  an 
affirmative  finding  that  the  program  at 
issue  is  limited  on  the  face  of  the  law 
to  a  specific  enterprise,  industry,  or 
group  thereof,  we  consider  this 
sufficient  to  warrant  a  determination  of 
specificity.  In  prior  reviews,  we  have 
determined  that  the  Tripartite  program 
is  de  jure  not  specific  based  upon  the 
fact  that  on  the  face  of  the  law,  the 
benefits  are  available  to  all  industries 
which  comprise  the  agricultural  sector 
in  Canada.  See,  e.g..  Swine  Fourth 
Review  Final  Results,  56  FR  28531 
(1991).  Petitioners  have  presented  no 
reason  for  us  to  reexamine  this 
determination  during  the  present 
review. 

Therefore,  we  turn  to  whether  the 
benefits  under  the  Tripartite  agreement 
are  de  facto  specific.  As  with  our 
analysis  of  de  jure  specificity  under  the 
first  proposed  factor,  we  have 
consistently  interpreted  the  statute  as 
permitting  a  finding  of  de  facto 
specificity  based  entirely  upon  any  one 
of  the  other  enumerated  factors,  or  upon 
a  different,  unenumerated  factor. 

In  the  1989-1990  (fifth)  review  of  the 
order  on  live  swine  from  Canada,  the 
binational  panel  upheld  the 
Department's  determination  in  its  final 
results  that  hog  producers  were 
dominant  beneficiaries  of  Tripartite 
during  that  period  of  review  as 
supported  by  substantial  evidence.  In 
the  Matter  of  Live  Swine  From  Canada. 
USA-91-1904-O4  (August  26, 1992)  at 
28.  In  its  subsequent  redetermination 
pursuant  to  remand,  the  Department 
explained  that  under  its  interpretation 
of  section  771(5)  of  the  Act,  the  fact  that 
hog  producers  were  dominant  users  of 
Tripartite,  standing  alone,  justified 
determining  that  the  program  provided 
a  de  facto  specific  subsidy.  Final  Results 
of  Redetermination  Pursuant  to  Panel 
Remand,  US A-91-1 904-04  (October  30, 
1992)  at  12.  In  our  remand,  we  also 
determined  that  because  only  11  out  of 
over  100  agricultural  commodities 
received  benefits  under  Tripartite,  the 

Srogram  was  de  facto  specific  on  that 
asis  as  well.  Although,  due  to  lack  of 
record  evidence,  the  panel  could  not 
accept  our  finding  that  the  universe  of 
agriculture  was  comprised  of  100 
commodities,  the  panel  affirmed  the 
Department's  redetermination  pursuant 
to  remand,  agreeing  that,  as  a  factual 
matter,  "the  number  of  users  of 


Tripartite  was  small  relative  to  the 
universe  of  eligible  users."  In  the  Matter 
of  Live  Swine  From  Canada,  USA-91- 
1904-04  (June  11. 1993)  at  11. 

Although  our  practice  is  not  to 
reexamine  a  specificity  determination 
(affirmative  or  negative)  made  in  the 
investigation  or  in  a  review  absent  new 
facts  or  evidence  of  changed 
circumstances,  the  record  in  the  prior 
reviews  did  not  contain  all  of  the 
information  we  consider  necessary  to 
define  the  agricultural  universe  in 
Canada.  Therefore,  we  collected 
documentation  on  the  agricultural 
universe  as  well  as  additional 
information.  The  analysis  which  follows 
is  based  on  the  Department's  full 
consideration  of  that  information. 

The  same  number  of  agricultural 
commodities  (which  the  GOC  now 
disaggregates  into  13,  rather  than  11 
items)  received  benefits  under  Tripartite 
during  this  review  period  as  in  previous 
review  periods.  In  our  questionnaire, 
the  Department  asked  the  GOC  to  define 
the  universe  of  agricultural  commodities 
produced  in  Canada;  the  GOC 
responded  that  "[i]t  is  not  possible  to 
provide  a  definitive  total  nimiber  of 
commodities,  and  a  definitive  value,  for 
every  •  •  •  commodity  •  •  *  grown  in 
Canada  during  the  review  period."  We 
have  examined  the  record  of  this 
proceeding,  including  information  from 
Statistics  Canada,  in  an  effort  to 
approximate  the  extent  of  the  Canadian 
agricultural  universe.  Our  analysis 
shows  that  over  80  agricultural 
commodities  are  produced  in  Canada, 
and  are  eligible  to  enter  into  Tripartite 
agreements.  See  Agricultural  Universe 
Memorandum  to  the  File,  dated  October 
12. 1993.  On  the  basis  of  this  evidence, 
we  therefore  preliminarily  determine 
that  the  number  of  users  of  the 
Tripartite  program  is  too  few,  in  relation 
to  the  large  number  of  potential  users, 
and  that  benefits  are  provided  under 
Tripartite  to  a  specific  enterprise  or 
industry  or  group  thereof. 

In  this  case,  a  finding  that  Tripartite 
has  too  few  users  compared  to  the 
universe  of  eligible  users  supports  a 
preliminary  determination  that  the 
program  is  de  facto  specific  and  thus 
countervailable.  Moreover,  evidence  on 
the  record  regarding  other  relevant 
factors  supports,  rather  than  detracts 
from,  a  finding  of  specificity  on  the 
basis  of  too  few  users. 

With  respect  to  disproportionate  and 
dominant  use.  the  Department  considers 
the  history  of  payments  under  a 
particular  income  stabilization  program 
to  be  probative  of  disproportionate  or 
dominant  use.  See  Pork,  USA-89-1904- 
06  (March  8. 1991).  In  the  case  of 
Tripartite,  benefits  are  received  as 
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insurance  payments  against  income 
losses  incurred  by  hog  producers  as  a 
result  of  fluctuations  in  the  market  price 
of  the  commodity.  The  amount  of  the 
payment  is  strictly  determined  by  the 
difference  between  the  market  price  and 
the  support  price  for  hogs,  which  is 
calculated  on  the  basis  of  the  Tripartite 
cost  of  production  model. 

Under  these  circumstances,  the 
distribution  of  benefit  payments  among 
Tripartite  participants  during  any  single 
review  period  is  more  indicative  of  the 
price  level  maintained  by  the  various 
commodities  on  the  market  during  that 
period  than  of  the  tendency  of  a 
program  to  bene^t  some  commodities 
more  than  others.  For  this  reason,  based 
on  the  assumption  that  over  time  market 
fluctuations  may  even  out  among 
covered  commodities,  the  Department 
takes  into  account  the  history  of 
payments  under  the  Tripartite  program. 
Hog  producers  have  received  70  percent 
of  all  benefits  paid  out  since  the 
inception  of  Tripartite.  This  fact 
indicates  not  only  that  they  have 
received  significantly  more  benefits 
than  any  other  producers,  but  also  that 
they  have  received  more  benefits  than 
all  other  producers  combined.  In 
addition,  we  note  that  40  percent  of 
Tripartite  participants  are  producers  of 
live  swine.  They  are  clearly  domihant 
users  of  the  program.  These  facts 
support  the  finding  that  Tripartite  is  de 
facto  specific. 

Regarding  discretion,  the  Department 
historically  has  not  placed  great 
emphasis  on  this  factor  for  determining 
de  facto  specificity.  In  determining 
whether  a  government  has  retained 
discretion  in  its  administration  of  a 
subsidy  program,  the  Department  first 
examines  the  enabling  legislation  of  a 
program.  If  it  appears  the  government 
may  have  retained  discretion,  the 
Department  examines  the  manner  in 
which  the  program  has  been 
adrainister«d.  If  it  appears  that  the 
government  may  have  retained  the 
ability  to  arbitrarily  deny  benefits,  we 
review  the  procedures  for  approving  or 
rejecting  applications  for  benefits.  In  so 
doing,  we  seek  to  determine  whether 
certain  applications  either  have  been  or 
may  be  rejected  or  discouraged,  and  if 
so,  on  what  basis  and  why.  Certain 
Fresh  Cut  Flowers  From  the 
Netherlands.  52  FR  3301,  3304  (1987). 

The  ASA  states  that  the  Minister  of 
Agriculture  "may"  enter  into  a 
Tripartite  agreement  when  a  plan  meets 
two  guidelines:  one  concerned  with  not 
giving  enrolled  producers  a  financial 
advantage  over  other  producers  in 
Canada,  the  other  concerned  with  not 
providing  an  incentive  for  enrolled 
producers  to  overproduce.  There  are  no 


definitions  of  "financial  advantage"  and 
no  criteria  for  determining  under  what 
circumstances  an  agreement  might 
stimulate  overproduction.  Moreover, 
even  when  the  Minister  of  Agriculture 
determines,  at  her  or  his  discretion,  that 
these  stipulations  are  met  in  a  proposed 
agreement,  based  on  the  language  of  the 
legislation,  the  Minister  of  Agriculture 
may  still  choose  not  to  enter  into  an 
agreement. 

The  legislative  history  of  the 
Tripartite  program  indicates  that 
legislators  were  aware  of  the  great 
amount  of  discretion  afforded  to  the 
Minister  of  Agriculture  imder  this 
arrangement.  Therefore,  we  specifically 
asked  the  GOC  about  the  negotiating 
process  which  leads  to  a  Tripartite 
agreement.  Producer  groups  must 
approach  the  Minister  of  Agriculture 
requesting  a  Tripartite  agreement. 
Participation  in  Tripartite  is  not 
automatic.  The  GOC  has  not 
demonstrated  that  there  are  explicit  or 
standard  criteria  for  evaluating 
Tripartite  agreement  requests.  The  GOC 
did  not  reach  agreement  with  at  least 
four  producer  groups  which  expressed 
an  initial  interest  in  the  program.  Even 
once  an  Agreement  is  in  place,  as  a 
Tripartite  Agreement  for  Hogs  has  been 
since  1986,  it  may  still  take  months  or 
years  of  negotiations  before  a  party  may 
sign  the  agreement.  For  instance,  at  the 
time  of  the  GOC  questionnaire  response 
(January  1992),  Newfoundland  had  been 
negotiating  to  sign  the  Hog  agreement 
since  February  1991. 

Given  the  above  evidence,  we  find 
that  the  government  of  Canada  may 
exercise  discretion  in  the  administration 
of  Tripartite.  While  these  findings  by 
themselves  are  not  dispositive  of  the  de 
facto  specificity  of  the  Tripartite 
program,  they  do  not  detract  from  the 
finding  of  specificity  based  either  upon 
the  small  number  of  Tripartite  users  or 
upon  the  fact  that  hog  producers  are 
dominant  users  of  the  program. 

Finally,  our  review  of  the  record 
indicates  that  respondents  have  not 
provided  or  indicated  any  other 
evidence  which  might  detract  from  a 
finding  of  specificity.  Therefore,  during 
this  review  period,  based  on  the  above 
analysis,  we  preliminarily  determine 
that  the  National  Tripartite  Stabilization 
Scheme  for  Hogs  provides  benefits 
which  are  de  facto  specific. 

During  the  review  period,  payouts  for 
hogs  were  made  under  the  Tripartite 
Scheme  for  Hogs  in  each  of  the  nine 
signatory  provinces.  Alberta,  British 
Columbia,  Manitoba,  New  Bnmsvirick. 
Nova  Scotia,  Ontario,  P.E.I..  Quebec, 
and  Saskatchewan.  Alberta.  Manitoba, 
Ontario,  Quebec,  and  Saskatchewan 
exported  live  swine  to  the  United  States 


during  the  review  p>eriod.  To  calculate 
the  benefit,  we  first  divided  two-thirds 
(representing  the  federal  and  provincial 
portions)  of  the  payments  made  in 
during  the  review  period  to  producers 
in  each  province  by  the  total  weight  of 
live  swine  produced  in  that  province 
during  the  review  period,  and 
calculated  a  benefit  per  kilogram  on  a 
province-by-province  basis.  We  then 
weight-averaged  each  exporting 
province's  per-kilo  benefit  by  that 
province's  share  of  total  Canadian 
exports  of  live  swine  to  the  United 
States  to  calculate  the  average  benefit 
per  kilogram.  On  this  basis,  we 
preliminarily  determine  the  benefit 
during  the  review  period  to  be 
Can$0.0191  per  kilogram. 

ni.  Provincial  Price/Income 
Stabilization  Programs 

1.  Quebec  Farm  Income  Stabilization 
Insurance  Program  (FISI) 

The  FISI  program  was  established  in 
1976  under  the  "Loi  sur  I'assurance- 
stabilisation  des  revenus  agricoles."  The 
program  is  administered  by  the  Regie 
des  Assurances  Agricoles  du  Quebec 
(Regie).  The  purpose  of  the  program  is 
to  guarantee  a  positive  net  annual 
income  to  participants  whose  income  is 
lower  than  the  stabilized  net  annual 
income.  Since  Quebec  joined  the  federal 
government's  Tripartite  Price 
Stabilization  Scheme  for  Hogs  in 
February  1989,  the  FISI  scheme  for  hogs 
has  operated  by  covering  only  the 
difference  between  payments  made 
under  the  Tripartite  Scheme  for  Hogs 
and  what  FISI  payments  would  have 
been  in  the  absence  of  the  Tripartite 
scheme.  FISI  is  the  only  provincial 
stabilization  scheme  that  continues  to 
operate  in  conjunction  with  the 
Tripartite  Scheme  for  Hogs.  The  FISI 
scheme  for  piglets  insures  sows  as  well, 
by  applying  a  technical  coefficient  to 
estimate  piglet  production. 

Two-thirds  oi  the  funding  for  the  FISI 
program  is  provided  by  the  provincial 
government  and  one-third  by  producer 
assessments.  Participation  in  FISI  is 
voluntary.  However,  once  enrolled  in 
the  program,  a  producer  must  make  a 
five-year  commitment.  Each  farmer  may 
insure  a  maximum  of  5,000  feeder  hogs 
and  400  sows.  Whenever  the  balance  in 
the  FISI  account  is  insufficient  to  make 
payments  to  participants,  the  provincial 
government  lends  the  needed  funds  to 
the  program  at  market  rates.  The 
principal  and  interest  on  these  loans  are 
repaid  by  the  Regie  using  the  producer 
and  provincial  contributions. 

Although  our  practice  is  not  to 
reexamine  a  specificity  determination 
(affirmative  or  negative)  made  in  the 
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investigation  or  in  a  review  absent  new 
fact  or  evidence  of  changed 
circumstances,  the  record  in  the  prior 
reviews  did  not  contain  all  of  the 
information  we  consider  necessary  to 
define  the  agricultural  universe  in 
Quebec.  Therefore,  we  collected 
documentation  on  the  agricultural 
xmiverse  as  well  as  additional 
information.  The  analysis  which  follows 
is  based  on  the  Department's  full 
consideration  of  that  information. 

In  Swine  First  Review  Final  Results 
(54  FR  22651;  January  9. 1989).  the 
Department  found  FISI  to  be  de  jure  not 
specific.  Therefore  the  Department  must 
examine  whether  FISI  benefits  are 
provided  de  facto  to  a  specific  group  of 
enterprises  or  industries.  As  outlined 
above  in  our  discussion  of  Tripartite 
(see  Section  D).  a  program  can  be  found 
specific,  as  the  CTT  stated  in  Carbon 
Black,  on  the  grounds  that  it  has  "too 
few  users"  to  be  considered  non- 
specific. FISI  benefits  are  provided 
through  11  insurance  schemes  covering 
the  foUowing  fifteen  products:  (1) 
Feeder  calves;  (2)  feeder  cattle  and 
slaughter  cattle;  (3)  grain-fed  calves;  (4) 
milk-fad  calves:  (5)  piglets;  (6)  feeder 
hogs;  (7)  Iambs;  (8)  potatoes;  (9)  grain 
com;  (10)  silage  wheat;  (11)  barley;  (12) 
oats  and  mixed  grains;  (13)  sugar  beets; 

(14)  wheat  for  human  consumption;  and 

(15)  soybeans.  Although  the  number  of 
commodities  covered  imder  FISI 
appears  to  have  increased  from  11  to  15 
^m  1988  to  1991,  in  fact  this  difference 
results  primarily  from  a  different 
method  of  coxmting  the  same 
commodities.  Soybeans  are  the  only 
new  commodity  to  be  enrolled  in  FISI 
since  1981.  Otherwise,  the  same 
commodities  have  benefitted  from  FISI 
over  the  majority  of  the  program's  lilia. 
We  have  determined  that  there  are  ovm 
80  agricultural  commodities  produced 
in  Quebec  and  potentially  ehgible  for 
FISI.  See  Agricultural  Universe 
Memorandum  to  the  File  dated  October 
12. 1993.  We  therefore  preliminarily 
determine  that  the  numoer  of  FISI  users 
is  too  few,  in  relation  to  the  large 
niunber  of  potential  users,  and  that 
benefits  are  provided  under  FISI  de 
facto  to  a  specific  enterprise  or  industry 
or  group  thereof. 

m  addition,  we  are  aware  of  no 
evidence  in  the  record  which  would 
detract  from  a  finding  of  specificity  on 
this  basis.  For  instance,  an  examination 
of  coverage  across  all  insured 
commodities  reveals  that  producers  of 
live  swine  are  dominant  users  of  the 
FISI  program.  Hogs  and  piglets  accotmt 
for  51  percent  of  the  total  value  of  the 
15  commodities  Insured  under  the  FISI 
program.  Not  only  are  they  Insured  to  a 
greater  extent  than  any  other 


commodity,  the  insured  value  of  live 
swine  exceeds  that  of  all  other  FISI- 
insured  commodities  combined.  These 
facts  alone  also  support  a  finding  that 
FISI  is  de  facto  specific. 

In  addition,  we  note  that  the  Act 
Respecting  Farm  Income  Stabilization 
Insurance  (FISI  Act)  appears  to  allow 
the  GOQ  considerable  discretion  in 
determining  which  products  receive 
schemes.  Schemes  are  established  for 
any  product  or  group  of  products  which 
the  GOQ  "indicates."  Neither  the  FISI 
Act  nor  any  other  record  evidence 
provides  any  indication  of  what  criteria 
the  government  considers  in  making 
this  determination.  The  GOQ  may  also 
stipulate  which  region  or  regions  of 
Quebec  will  be  covered  by  a  scheme. 
Also,  the  hog  scheme  is  the  only  one  for 
which  a  maximum  level  of  insurance 
has  not  been  set  by  the  GOQ.  Finally, 
according  to  the  FISI  Act,  the  method  of 
computing  net  annual  Income  and 
stabilized  net  annual  income,  in 
addition  to  eligibility  and  participation 
requirements,  may  be  determined 
separately  for  each  schema.  In  fact,  the 
stabilized  net  annual  income,  which  is 
the  level  below  which  income  must 
drop  before  FISI  benefits  vdU  be  paid, 
does  vary  across  schemes.  Based  on  the 
statutory  provisions,  we  find  that  the 
government  may  exercise  discretion  in 
granting  and  dmigning  FISI  schemes.  As 
with  Tripartite,  while  these  findings  by 
themselves  are  not  dispositive  of  the  de 
facto  specificity  of  the  FISI  program, 
they  do  not  detract  from  a  finding  of 
specificity  based  upon  either  the  small 
number  of  FISI  users  or  the  fact  that  hog 
producers  were  dominant  users  of  the 
program. 

Inerefore,  since  benefits  under  this 
program  are  provided,  de  facto,  to  a 
specific  group  of  enterprises  or 
industries,  we  determine  that  FISI 
benefits  are  cotmtervailable. 

To  calculate  the  benefit,  we 
multiplied  the  total  payments  made 
under  both  the  piglet  and  feeder  hog 
schemes  during  the  review  period  by 
two-thirds  (representing  the  provincial 
portion).  We  divided  this  amount  by  the 
total  vraight  of  live  swine  produced  in 
Quebec  to  get  the  average  benefit  per 
kilogram.  We  then  wei^t-averaged  the 
benefit  by  Quebec's  share  of  total 
Canadian  exports  of  live  swine  to  the 
United  States.  On  this  basis,  we 
preliminarily  determine  the  benefit  to 
oe  Can$0.0042  per  kilogram  during  the 
review  period. 

2.  Saskatchewan  Hog  Assured  Returns 
Program  (SHARP) 

SHARP  was  established  in  1976 
piirsuant  to  the  Saskatchewan 
Agricultiual  Returns  Stabilization  Act, 


to  establish  stabilization  plans  for  any 
agricultural  commodity.  SHARP 
provided  stabilization  payments  to  hog 
producers  in  Saskatchewan  at  times 
when  market  prices  feU  below  a 
designated  "floor  price."  The  program 
was  administered  oy  the  Saskatchewan 
Pork  Producers'  Marketing  Board  (the 
Board)  on  behalf  of  the  provincial 
Department  of  Agriculture.  In 
accordance  with  tJie  Tripartite  Scheme 
for  Hogs,  SHARP  was  terminated  on 
March  31. 1991.  At  the  time  of  its 
termination,  only  hogs  and  cattle  bad 
stabilization  plans. 

The  program  was  funded  by  levies  on 
the  sale  of  hogs  covered  by  the  program. 
Levies  from  participating  producers 
ranged  from  1.5  to  4.5  percent  of  market 
returns  on  the  sale  of  hogs  and  were 
matched  by  the  province.  After  the 
Tripartite  Scheme  for  Hogs  was 
implemented  on  July  1. 1986,  SHARP 
payments  were  reduced  by  the  amount 
of  Tripartite  Scheme  for  Hogs  payment* 
The  floor  price  for  this  program  was 
calculated  quarterly,  and  stabilization 
payments  were  made  when  the  market 
price  fell  below  the  floor  price. 
Payments  were  made  to  hog  producers 
in  each  quarter  of  the  review  period. 

Whenever  the  balance  in  the  SHARP 
account  was  insufficient  to  make 
payments  to  participants,  the  provincial 
government  lent  the  needed  funds  to  the 
program  at  terms  consistent  with 
commercial  considerations.  The 
principal  and  interest  on  these  loans 
were  to  be  repaid  by  the  Board  using  the 
producer  ana  provincial  contributions. 

In  Swine  First  Review  Final  Results 
(54  FR  651;  January  9, 1989),  the 
Department  foxmd  the  SHARP  hog  plan 
to  be  de  jure  specific  and  thus 
coimtervailable  because  the  legislation 
expressly  makes  the  program  available 
only  to  a  single  Industry  (hog 
producers).  The  GOC  has  provided  no 
new  information  to  warrant 
reconsideration  of  this  finding. 

To  calculate  the  benefit,  we  added  the 
provincial  government's  annual 
contribution  to  the  amount  the 
provincial  government  loaned  to  the  hog 
plan  accoiut  to  cover  the  total  amotmt 
paid  out  during  the  review  period.  We 
divided  this  amoxmt  by  the  total  weight 
of  live  swine  produced  in 
Saskatchewan.  We  then  weight- 
averaged  the  benefit  by  Saskatchewan's 
share  of  total  Canadian  exports  of  live 
swine  to  the  United  States.  On  this 
basis,  we  preliminarily  determine  the 
benefit  to  oe  CanSO.0007  per  kilogram 
for  all  Hve  swine  d\iring  the  review 
period. 

As  of  the  program's  termination  date, 
the  provincial  SHARP  ftmd  had  a 
sizeable  deficit.  Since  no  arrangements 
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have  been  made  for  the  disposition  of 
this  deficit,  there  may  be  residual 
benefits  to  swine  producers  in  future 
review  periods.  Although  tennination  of 
a  program  would  normally  require  a 
change  in  the  cash  deposit  rate,  given 
those  circumstances,  we  have  not 
adjusted  the  cash  deposit  rate  for  this 
program. 

IV.  Other  Provincial  Programs 

1 .  Alberta  Crow  Benefit  Offset  Program 
(ACBOP) 

This  program,  administered  by  the 
Alberta  E>epartment  of  Agriculture,  is 
designed  to  compensate  for  market 
distortions  in  feed  grain  prices  created 
by  the  federal  government's  policy  on 
grain  transportation.  Assistance  is 
provided  on  feed  grain  produced  in 
Alberta,  feed  grain  produced  outside 
Alberta  but  sold  in  Alberta,  and  feed 
grain  produced  in  Alberta  to  be  fed  to 
livestock  on  the  same  farm.  The 
government  provides  "A"  certificates  to 
registered  feed  grain  users  and  "B" 
certificates  to  registered  feed  grain 
merchants,  which  can  be  used  as  partial 
payments  for  grains  purchased  from 
grain  producers.  Feed  grain  producers 
who  feed  their  grain  to  their  own 
livestock  submit  a  Farm  Fed  Claim 
directly  to  the  government  for pajonent. 

Hog  producers  receive  benents  in  one 
of  three  ways.  Hog  producers  who  do 
not  grow  any  of  their  own  feed  grain 
receive  "A"  Certificates  which  are  used 
to  cover  part  of  the  cost  of  purchasing 
grain.  Second,  hog  producers  who  grow 
all  of  their  own  grain  submit  a  Farm  Fed 
Claim  to  the  government  of  Alberta  for 
direct  payment.  Finally,  hog  producers 
who  grow  part  of  their  own  grain  but 
also  purchase  grain  receive  both  "A" 
certificates  and  direct  payments. 

In  Swine  Second  and  Third  Review 
Final  Results  (56  FR  10410;  March  12, 
1991),  the  Department  found  this 
program  to  be  de  jure  specific  and  thus 
countervailable  because  the  legislation 
expressly  makes  it  available  only  to  a 
specific  group  of  enterprises  or 
industries  (producers  and  users  of  feed 
grain).  The  GOC  has  provided  no  new 
information  to  warrant  reconsideration 
of  this  finding. 

To  determine  the  benefit  to  swine 
producers  firom  this  program,  we  used 
the  methodology  which  we  used  in 
calculating  ACBOP  benefits  in  our 
redetermination  on  remand  during  the 
Binational  Panel  proceedings  in  the 
1989-1990  (fifth)  review  period.  The 
Panel  affirmed  this  methodology.  In  the 
Matter  of  Live  Swine  From  Canada, 
USA-91-1904-04  (June  11, 1993)  at  33- 
36.  We  first  calculated  a  hog  grain 
consumption-to-weight-gain  ratio,  using 


information  from  Diets  for  Swine,  a 
University  of  Guelph,  Ontario, 
pubUcation  submitted  in  the 
supplemental  questioimaire  response. 
The  Department  believes  this  document 
provides  the  most  acoirate  description 
of  the  swine  diet,  which  consists  of 
grain  (usually  barley  in  Alberta)  and 
protein/vitamin  supplements.  This 
docimient  allows  us  to  estimate  the  total 
consumption  of  feed  grain  per  hog. 

Using  the  Alberta  Supply  and 
Disposition  Tables,  we  estimated  the 
quantity  of  grain  consumed  by  hvestock 
in  Alberta  during  the  review  period.  We 
multipUed  the  number  of  swine 
produced  in  Alberta  by  the  average  total 
grain  consumption  per  hog  as  estimated 
above,  and  divided  the  result  by  total 
grain  used  to  feed  livestock.  We  thus 
calculated  the  percentage  of  total 
livestock  consumption  of  grain  in 
Alberta  attributable  to  live  swine  to  be 
12.92  percent.  We  then  multiplied  this 
percentage  by  the  total  value  of 
certificates  and  pajTnents  received 
during  the  review  period  to  calculate 
the  amount  of  benefit  attributable  to 
svtrine  producers  from  this  program.  We 
weight-averaged  the  benefit  by  Alberta's 
share  of  total  Canadian  exports  of  live 
swine  to  the  United  States.  On  this 
basis,  we  preliminarily  determine  the 
benefit  during  the  review  period  to  be 
Can$0.0030  per  kilogram. 

2.  Alberta  Livestock  and  Beeyard 
Compensation  Program  (Livestock 
Predator  Compensation  Sub-Program) 

This  program  compensates  Alberta 
Uvestodc  producers  for  loss  of  food- 
producing  livestock,  including  cattle, 
sheep,  hogs,  goats,  rabbits  and  poultry, 
to  predators.  The  Alberta  Department  of 
Agriculture  administers  this  program, 
and  provides  assistance  in  the  form  of 
grants.  As  of  June  1, 1990,  a  farmer  may 
be  compensated  for  up  to  100  percent  of 
the  value  of  the  killed  livestock. 
Compensation  for  missing  animals 
(previously  30  percent  of  commercial 
value)  has  been  discontinued. 

In  Live  Swine  from  Canada;  Final 
Results  of  Countervailing  Duty 
Administrative  Review  (S6  FR  50560; 
October  7, 1991)  (Swine  Fifth  Review 
Final  Results),  the  Department  found 
this  program  to  be  de  jure  specific  and 
thus  coimtervailable  because  the 
legislation  expressly  makes  it  available 
only  to  a  specific  group  of  enterprises  or 
industries  (livestock  farmers).  Tbe  GOC 
has  provided  no  new  information  to 
warrant  reconsideration  of  this  finding. 

To  calculate  the  benefit,  we  divided 
the  total  paj'ment  to  hog  producers 
xmder  this  program  by  the  total  weight 
of  live  swine  produced  in  Alberta 
during  the  review  period.  We  then 


weight-averaged  the  resuh  by  Alberta's 
share  of  Canadian  exports  of  live  swine 
to  the  United  States  during  the  review 
period.  On  this  basis,  we  preliminarily 
determine  the  benefits  from  this 
program  during  the  review  period  to  be 
significantly  less  than  Can$0.0001  per 
kilogram. 

3.  Ontario  Farm  Tax  Rebate  Program 

This  program  replaced  the  Ontario 
Farm  Tax  Reduction  Program.  Eligible 
farmers  receive  a  rebate  of  up  to  75 
percent  of  property  taxes  levied  on  farm 
properties  for  municipal  and  school 
purposes,  levied  for  local  improvements 
under  the  Local  Improvement  Act, 
levied  imder  the  Provincial  Land  Tax 
Act  or  the  Local  Roads  Boards  Act,  and 
imposed  under  the  Local  Services 
Boards  Act,  with  rebate  reductions  for 
off-farm  income  above  set  levels.  Farm 
property  includes  farm  lands  and 
outbuildings,  whether  owned  or  rented. 
Eligible  properties  include  farms  that 
produce  food,  fish,  breeding  horses  and 
donkeys,  pregnant  mare's  urine,  fur- 
bearing  animals,  tobacco,  flowers, 
nursery  stock  (sod  or  ornamental). 

Any  resident  of  Ontario  may  receive 
a  rebate  if  he  or  she  owns  or  rents  and 
pays  taxes  on  eligible  properties. 
Beginning  on  April  1, 1991,  tiie 
minimum  gross  production  value  was 
set  at  Can$7,000  for  all  of  Ontario. 
Before  April  1, 1991,  and  therefore 
during  the  review  period,  residents  of 
Southern  and  Western  Ontario  must 
have  produced  farm  products  with  a 
gross  value  of  at  least  Can$8,000  and 
residents  of  Northern  and  Eastern 
Ontario  must  have  produced  products 
with  a  gross  value  of  at  least  Can$5,000. 

In  Swine  First  Review  Preliminary 
Results  (53  FR  22189;  June  14, 1988). 
the  Department  found  this  program  to 
be  dejure  specific,  and  thus 
countervailable,  because  the  benefits 
provided  varied  depending  on  the 
region  of  Ontario  in  which  the  farm  was 
located.  This  finding  was  unchanged  in 
the  final  results  of  that  review.  The  GOC 
has  provided  no  new  information  to 
warrant  reconsideration  of  this  finding 
for  this  review  period. 

To  calculate  the  benefit,  we  divided 
total  rebates  to  swine  producers  in 
Eastern  and  Northern  Ontario  with  sales 
writhin  the  Can$5,000  to  Can$8,000 
range  by  the  total  weight  of  live  swine 
produced  in  Ontario  during  the  review 
period.  We  then  weight-averaged  the 
result  by  Ontario's  share  of  Canadian 
exports  of  live  swine  to  the  United 
States  during  the  review  period.  On  this 
basis,  we  preliminarily  determine  the 
benefits  from  this  program  during  the 
review  period  to  be  significantly  less 
than  CanSO.OOOl  per  ^logram. 
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4.  Livestock  Improvemflnt  Program  for 
Northern  Ontario 

To  improve  the  quality  of  livestock  in 
Northern  Ontario,  this  program 
reimburses  formers  for  up  to  20  pocant 
of  the  purchase  cost  of  breeding  stock, 
including  dairy  cows,  heifers,  biaef  bulls, 
rams,  ewes,  boars,  and  gilts.  The 
maximum  grant  payable  to  an  applicant 
is  CanSl,700.  This  program  was 
terminated  on  April  1, 1991. 

In  Swine  First  Review  Preliminarv 
Results  (53  FR  22189;  June  14. 1988). 
the  Department  found  this  program  to 
be  de  jure  specific  and  thus 
countervailable,  because  only  Uvestock 
farmers  in  Northern  Ontario  are  eligible. 
This  finding  was  unchanged  in  the  final 
results  of  that  review.  The  GOC  has 
provided  no  new  information  to  warrant 
reconsideration  of  this  finding. 

To  calculate  the  benefit,  we  divided 
the  total  payment  to  hog  producen 
under  this  program  by  the  total  wrei^t 
of  live  swine  produced  in  Ontario 
during  the  review  period.  We  then 
weight-averaged  the  result  by  Ontario's 
share  of  Canadian  exports  of  live  swine 
to  the  United  States  during  the  review 
period.  On  this  basis,  W9  preliminarily 
determine  the  benefit  to  bwe  significantly 
less  than  CanSO.OOOl  per  kilogram. 

5.  Ontario  Poric  Industry  Improvement 
Plan  (OPnP) 

This  five-year  plan  commenced  on 
April  1, 1986,  and  was  terminated  on 
March  31. 1991.  The  plan  provided 
grants  to  Ontario  swnne  producers  to 
enable  them  to  improve  their 
productivity,  profitabihty,  and 
competitive  position  by  increasing  their 
efficiency.  To  be  eligible  for  the  plan, 
producers  must  be  residents  of  (Ontario, 
own  or  lease  Polities  In  Ontario  for 
swine  production  and  have  at  least  20 
sow  equivalents.  One  sow  equivalent  is 
equal  to  one  sow  or  15  market- weight 
hogs  marketed  annually.  Ten  types  of 
grants  are  available  to  swine  producers 
under  this  plan.  During  the  review 
period,  Ontario  swine  producers 
received  grants  under  the  following 
programs:  swine  production  analysis, 
enterprise  analysis,  swine  ventilation, 
productivity  and  quality  improvement, 
artificial  inseminaUon,  rodent  control, 
private  veterinary  herd  health  program, 
education,  and  restocking. 

In  Live  Swine  from  Canada; 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review  (55  FR 
20812;  May  21, 1990)  (Swine  Second 
and  Third  Review  Preliminary  Results), 
the  Department  found  this  program  to 
be  de  jure  specific  and  thus 
countarvailable,  because  the  program's 
legislation  expressly  makes  it  available 


only  to  svdne  producers.  This  findiiig 
was  undianged  in  the  final  results  of 
that  review.  The  GOC  has  provided  no 
new  information  to  warrant 
reconsideration  of  this  finding. 

To  calculate  the  benefit,  we  divided 
the  total  vahie  of  all  grants  provided  to 
swine  producen  during  the  review 
period  by  the  total  wei^t  of  live  swine 
produced  in  Ontario  durins  this  period. 
We  then  %veight-averased  the  result  by 
Ontario's  share  of  total  Canadian 
exports  of  live  swine  to  the  United 
States  during  the  review  period.  On  this 
basis,  we  preliminarily  determine  the 
benefits  bom  this  program  to  be 
CanSO.0004  per  kilogram  during  the 
review  period. 

6.  Ontario  Rabiec  Indemnification 
Program 

This  program,  administered  by  the 
Farm  Assistance  Branch  of  the  Ontario 
Ministry  of  Agriculture  and  Food, 
compensates  uvestock  producers, 
including  producers  of  cattle,  horses, 
sheep,  swine,  and  goats,  for  damage 
caused  by  rabies.  Producers  apply  for 
compensation  through  a  federal 
Inspector,  who  determines  that  the 
animal  is  suffering  from  rabies  and 
orden  the  animal  to  be  destroyed.  A 
maximum  of  CanSlOO  may  be  paid  by 
the  province  of  Ontario  per  hog  under 
this  program,  with  the  Ontario  Ministry 
of  Agriculture  (OMAF)  reimbursing  the 
province  for  40  percent  of  the  total 
amount  paid. 

In  Live  Swine  fitim  Canada; 
Prehminary  Results  of  Countwvailing 
Duty  Administrative  Review  (56  FR 
29224;  Jime  26, 1991)  (Swine  Fifth 
Review  Preliminary  Results),  the 
Department  found  this  program  to  be  de 
jure  specific  and  thus  coimtervailable, 
because  the  program's  legislation 
expressly  makes  it  available  only  to 
livestock  producara.  This  finding  was 
imchanged  in  the  final  resiilts  of  that 
review.  The  GOC  has  provided  no  new 
information  to  warrant  reconsideration 
of  this  finding.  To  calculate  the  beiMfit. 
we  divided  the  total  payments  to  swine 
producen  under  this  program  by  the 
total  weight  of  Uva  swine  produced  in 
Ontario  during  the  review  period.  We 
then  weight-averaged  the  result  by 
Ontario's  share  of  total  Canadian 
exports  of  Uve  swine  to  the  United 
States  diuing  the  review  period.  On  this 
basis,  we  preliminarily  determine  the 
benefits  from  this  program  during  the 
review  period  to  be  significantly  less 
than  CanSO.OOOl  per  tilogram. 

7.  Saskatchewan  Livestock  Investment 
Tax  Credit 

Saskatchewan's  1984  Livestock  Tax 
Credit  Act  provides  tax  credits  to 


individuals,  partnerships,  cooperatives 
and  corporations  who  owned  and  fed 
hvestocjc  marketed  or  slaughtered  by 
December  31, 1989.  This  program  was 
terminated  on  December  31, 1989. 
Qaimants  must  be  residents  of 
Saskatchewan  and  pay  Saskatdiewan 
income  taxes.  EUgible  claimants  can 
receive  credits  of  Can$25  for  each  bull, 
steer  or  heifer,  CanS2  for  each  lamb  and 
Can$3  for  each  hog.  The  tax  credits  may 
be  carried  forward  for  up  to  seven  years. 

In  Swine  First  Review  Preliminary 
Results  (53  FR  22189;  June  14. 198S).  . 
the  Department  found  this  program  to 
be  de  jure  specific  and  thus 
countervailable,  because  the  program's 
legislation  expressly  makes  it  available 
only  to  livestock  producers.  This 
finding  was  unchanged  in  the  final 
results  of  that  review.  The  GOC  has 
provided  no  new  information  to  warrant 
reconsideration  of  this  finding. 

In  the  questionnaire  response,  the 
GOC  estimated  the  amount  of  tax  credits 
used  by  hog  producen  in  Saskatchewan 
during  the  review  period,  slx>ce  the 
actual  amount  was  unavailable.  To 
calculate  the  benefit,  we  divided  this 
amount  by  the  total  weight  of  Uve  swine 
produced  in  SaskatcheMran.  We  then 
weight-averaged  the  result  by 
Saskatchewan's  share  of  total  exports  of 
Uve  swine  to  the  United  States.  On  this 
basis,  we  preHmlnarily  determine  the 
benefit  from  this  program  to  be 
CanSO.OOOS  per  kilogram  during  the 
review  period. 

8.  Saskatchewan  Livestock  FadlUies 
Tax  Credit  Program  • 

This  program  was  implemented  on 
January  1, 1986  and  provides  tax  credits 
to  Uvestock  producen  applying  before 
December  31, 1889,  for  investment  in 
Uvestock  production  feciUties.  The 
credit  may  only  be  xised  to  offset 
provincial  taxes.  Applications  for  tax 
credits  must  be  received  by  the 
Saskatchewan  Ministry  of  Agriculture 
no  later  than  six  months  after  the  project 
is  completed.  This  program  was 
terminated  on  December  31, 1989. 

Livestock  covered  by  this  program  can 
be  raised  for  either  breeding  or 
slaughter.  EUgible  Uvestock  include 
cattle,  hones,  sheep,  swine,  goats, 
poultry,  bees,  fur-bearing  animals  raised 
in  captivity,  or  any  other  designated 
animals.  Investments  covered  under  the 
program  include  new  buildings, 
improvements  to  existing  Uvestock 
faciUties,  and  any  stationary  equipment 
related  to  Uvestock  faciUties. 

The  program  pays  15  percent  of  95 
percent  of  project  costs,  or  14.25  percent 
of  total  costs,  so  that  It  will  not  overlap 
with  the  Business  Investment  Tax  Credit 
Program,  a  federal  program.  Participants 
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may  cany  forward  any  imiuad  credit  for 
up  to  seven  years.  In  S«yine  Second  and 
Third  Review  Preliminary  Resuha  (55 
FR  20812;  May  21. 1990).  the 
Department  found  this  program  to  be  de 
fun  specific  and  thus  countarvailable. 
because  the  program's  iMislation 
expressly  makes  it  available  only  to 
livestock  producers.  This  finding  was 
unchanged  in  the  final  results  of  that 
review.  The  GOC  has  provided  no  new 
information  to  warrant  reconsideration 
of  this  finding. 

In  the  queanonnaire  response,  the 
G(X  estimated  the  amount  of  tax  credits 
used  by  hog  producers  in  Saskatchewan 
during  the  review  period,  since  the 
actual  amount  was  unavailable.  To 
calculate  the  benefit,  we  divided  this 
amount  by  the  total  weight  of  live  swine 
produced  in  Saskatchewan  during  the 
fe\'iew  period.  We  then  weight-averaged 
the  result  by  Saskatchewan's  share  of 
total  exports  of  live  swine  to  the  United 
States  during  the  review  period.  On  this 
basis,  we  preUminarily  determine  the 
benefits  fixun  this  program  during  the 
review  period  to  be  CuiSO.0003  per 
kilogram. 

Onier  Piogiam 

We  have  examined  the  following 
programs  and  preliminarily  determine 
that  Canadian  exporters  of  live  swine  to 
the  United  States  did  not  use  them 
during  the  review  period:  (1)  Canada/ 
British  Columbia  Agri-Fooid  Regional 
Development  Subsidiary  Agreement;  (2) 
Canada/Quebec  SubsidiaTy  Agreement 
of  Agri-fo<)d  Development;  (3)  Canada/ 
Manitoba  Agri-Food  Development 
Agreement;  (4)  Western  DiversificatioD 
Program;  (5)  Agricultural  Products 
Board  Program;  (6)  Canada/ Alberta 
Swine  Improvement  Programs  Study;  (7) 
Canada/Ontario  Canadian  Western 
Agribition  Livestock  Transportation 
Assistance  Program;  (8)  British 
Columbia  Swine  Herd  Improvement 
Program;  (9)  Ontario  Export  Sales  Aid; 
(10)  Ontario  Bear  Damage  to  Livestock 
Program;  (11)  Ontario  Ciog  Licensing 
and  Livestock  and  Poxihry 
Compensation  Program;  (12)  New 
Brunswick  Agriculture  Envelopment 
Act — Swine  Assistance  Program;  (13) 
New  Brunswick  Swine  Industry 
Financial  Restructuring  Program;  (14) 
British  Columbia  Farm  Income 
Insurance  Program;  (15)  New  Brunswick 
Livestock  Incentives  Program;  (16)  New 
Brunswick  Hob  Marketing  Program;  (17) 
New  Brunswick  Hog  Price  Stabilization 
Program;  (18)  New  Bnmswick  Swine 
Assistance  Policy  on  Boars;  (19)  Prince 
Edward  Island  Hog  Price  Stabilization 
Program;  (20)  Prince  Edward  Island 
Swine  Development  Program;  (21) 
Prince  Edward  Island  Interest  Payment 


on  Assembly  Yard  Program;  (22)  Nova 
Scotia  Swine  Herd  Health  Policy:  (23) 
Nova  Scotia  Improved  Sire  Policy  (24) 
Newfoundland  Farm  Products 
Corporation  Hog  Price  Support  Program; 
and  (25)  Newfoundland  Weanling 
Bonus  Incentive  Policy. 

We  have  examined  the  following 
programs  and  preliminarily  determine 
that  they  have  oeen  terminated  or  that 
swine  producers  are  no  longer  eUgible: 
(26)  Canada-Saskatchewan  Agri-Food 
Development  Agreement;  (27)  British 
Columbia  Feed  Grain  Market 
Development  Program;  (28)  Ontario  Soil 
Conservation  and  Environmental 
Assistance  Program;  (29)  Ontario 
Weaner  Pig  Stabilization  Plan;  (30)  Nova 
Scotia  Natural  Products  Act— Pork  Price 
Stabilization  Program;  (31)  Quebec 
Productivity  and  Consolidation  of 
Livestock  Production  Program. 

Preliminary  Results  of  Review 

Based  on  a  request  by  the  U.S. 
Customs  Service,  we  are  calculating  the 
benefits  for  this  and  all  future  reviews 
on  the  basis  of  kilograms  rather  than 
pounds.  As  a  result  of  our  review,  we 
preliminarily  determine  the  net  subsidy 
tor  the  period  April  1, 1990  through 
March  31, 1991  to  be  Can$0.0289  per 
kilogram. 

Upon  completion  of  this  review,  the 
Department  intends  to  instruct  the 
Customs  Service  to  assess 
countervailing  duties  of  CanSO.0289  per 
kilogram  on  d^pments  of  all  live  swine 
exposed  on  or  after  April  1, 1990  and 
on  or  before  March  31. 1991.  For 
assessment  ptuposes.  we  also  intend  to 
instruct  the  Customs  Service  to  use  the 
exchange  rate  of  Can$1.1603AJS$1.00. 
which  is  the  simple  average  annual 
exchange  rate  calculated  for  the  review 
oeriod  using  the  rates  reported  monthly 
oy  the  Fedenral  Reserve  Board  in  the 
Federal  Reserve  Bulletin. 

The  Department  also  intends  to 
instruct  the  Customs  Service  to  collect 
a  cash  d^>osit  of  estimated 
countervailing  duties  of  Can$0.0289  per 
kilogram  on  shipments  of  all  live  swine 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  aftor  the  date  of 
pubUcation  of  the  final  results  of  this 
review.  For  cash  deposit  purposes,  the 
Customs  Service  is  to  use  the  exchange 
rate  in  e£fect  on  the  date  the  shipment 
is  entered. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  pubUcatioD  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  hrieti  on 
these  preliminaoy  results  within  30  days 
of  the  date  of  publication.  Rebuttal 


briefs,  limited  to  arguments  raised  in 
case  briefe,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Any  hearing,  if  requested, 
will  be  held  seven  days  after  the 
scheduled  date  for  submission  of 
rebuttal  briefs.  Copies  of  case  briefs  and 
rebuttal  briefe  must  be  served  on 
interested  parties  in  accordance  wKh  19 
CFR  355.38(e)  of  the  Department's 
regulations. 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs  are  due 
under  19  CFR  355.38(c). 

The  Department  will  publish  the  final 
results  of  this  administrative  review 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
briefs. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(aKl) 
of  the  Act  (19  U.S.C  1675(a)(1))  and  19 
CFR  355.22. 

Dated:  October  13, 1983. 
|«aaph  A.  ^atrini. 
Acting  Assistant  SecreUuyfor  Import 
Administration. 

[FR  Doc  93-2S711  Filed  lO-lO-M;  6:45  «ai| 
MUMo  coot  Mta-oa-» 


Natlonai  OcMfilc  artd  Atmospheric 
Administration 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACnON:  Issuance  of  a  Scientific  Research 
Permit;  U.S.  Army  Corps  of  Engineers 
(P504C). 

On  August  5, 1993.  notice  was 
published  (58  FR  41737)  that  an 
application  had  been  filed  by  the  U.S. 
Army  Corps  of  Engineers,  to  take  listed 
species  as  authorized  by  the  Endangered 
Species  Act  of  1973  (ESA)  (18  U.S.C 
1531-1543)  and  the  NMFS  regulations 
governing  listed  fish  and  wildhfe 
permits  (50  CFR  parts  217-222). 

Notice  is  hereby  given  that  on  October 
8. 1993  as  authorized  by  the  provisions 
of  the  ESA,  NMFS  issued  Permit 
Nimiber  880  for  the  above  taking  subject 
to  certain  conditions  set  forth  therein. 

Issuance  of  this  Permit,  as  required  by 
the  ESA,  as  based  on  a  finding  that  such 
Permit:  (1)  Was  applied  for  in  good 
faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  listed  species  which 
is  the  sul^ect  of  this  Permit;  (3)  is 
consistent  with  the  purposes  and 
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policies  set  forth  in  section  2  of  the 
ESA.  This  Permit  was  also  issued  in 
accordance  with  and  is  subject  to  parts 
217-222  of  title  50  CFR.  the  NMFS 
regulations  governing  listed  species 
permits. 

The  application,  j)ermit,  and 
supporting  documentation  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources, 
National  Marine  Fisheries  Service.  1315 
East- West  Highway,  room  13229,  Silver 
Spring,  MD  20910  (301-713-2322);  and 

Environmental  and  Technical 
Services  Division.  National  Marine 
Fisheries  Service.  911  North  East  11th 
Ave.,  room  620,  Portland,  OR  97232 
(503-230-5400). 

E>ated:  October  6, 1993. 
William  W.  Fox.  Jr.. 
Director,  Office  of  Protected  Resources. 
[FR  Doc.  93-25686  Filed  10-19-93;  8:45  am) 

BHJJNQ  CO06  3610-22-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange: 
F^roposed  Amendments  Relating  to  the 
Delivery  Procedures,  Quality 
Standards  and  Delivery  Point 
Specifications  for  the  Live  Cattle 
Futures  Contract;  Extension  of 
Comment  Period 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Extension  of  comment  period. 

SUMMARY:  On  October  1. 1993,  the 
Commodity  Futures  Trading 
Commission  ("Commission")  published 
in  the  Federal  Register  a  Notice  of 
Proposed  Rulemaidng  relating  to  certain 
proposed  amendments  to  the  Chicago 
Mercantile  Exchange's  (CME's)  live 
cattle  futures  contract.  58  FR  51320.  The 
applicable  comment  period  will  expire 
on  November  1, 1993.  The  Commission 
has  received  a  request  for  an  extension 
of  the  comment  period.  In  Ught  of  the 
apparently  widespread  interest  in  the 
proposed  amendments  as  well  as  their 
complexity  and  significance,  and 
because  of  the  Commission's  concern 
that  all  interested  parties  have  an 
adequate  opportunity  to  submit 
informed  comments,  the  Acting  Director 
of  the  Division  of  Economic  Analysis 
has  determined  on  behalf  of  the 
Commission  to  extend  the  period  for 
public  comment. 

DATES:  The  comment  period  will  remain 
open  through  December  16, 1993. 
ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  the  Secretariat,  Commodity 


Futures  Trading  Commission,  2033  K 
Street,  NW.,  Washington,  DC  20581  and 
should  make  reference  to  the  proposed 
changes  in  delivery  procedures,  quality 
standards,  and  delivery  point 
specifications  for  the  CME  live  cattle 
futures  contract. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  V.  Linse,  Division  of 
Economic  Analysis,  Commodity  Futures 
Trading  Commission,  2033  K  Street, 
NW.,  Washington,  EX:  20581,  (202)  254- 
7303. 

Issued  in  Washington,  DC,  on  October  15, 
1993. 

Blake  Imel. 
Acting  Director. 

[FR  Doc.  93-25743  Filed  10-19-93;  8:45  am) 
BIU»'3  cooc  lasi-oi-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Armament  Retooling  and 
Manufacturing  Public/Private  Task 
Force;  Meeting 

AGENCY:  Armament  Retooling  and 

Manufacturing  Support  (ARMS)  Public/ 
Private  Task  Force  PPTF),  DoD. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Public  law  92- 
463,  notice  is  hereby  given  of  the  next 
meeting  of  the  Armament  RetooUng  and 
Manufacturing  Support  (ARMS)  Public/ 
Private  Task  Force  OPPTF).  The  PPTF  is 
chartered  to  develop  new  and 
innovative  methods  to  maintain  the 
government-owned,  contractor-operated 
ammunition  industrial  base  and  retain 
critical  skills  for  a  national  industrial 
emergency.  Purpose  of  this  meeting  is  to 
evaluate  and  offer  recommendations 
regarding  the  ARMS  Initiative 
Implementation  Plan  (AIIP);  additional 
ARMS  Initiative  incentives;  regulatory 
waivers,  deviations,  or  changes;  and 
ARMS  Initiative  legislative  supplements 
or  changes.  This  session  is  open  to  the 
public. 

DATES:  November  16-18, 1993. 
ADDRESSES:  HoUday  Inn.  Oakland  Park, 
4505  Woodson  Way.  St.  Louis,  Missouri. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.B.  Auger,  ARMS  Task  Force,  HQ 
Army  Materiel  Command,  5001 
Eisenhower  Avenue,  Alexandria 
Virginia  22333;  Phone  (703)  274-9838. 
SUPPLEMENTARY  INFORMATION: 
Reservations  should  be  made  directly 
with  the  Holiday  Inn;  telephone  1-800- 
426-4700.  Please  be  sure  to  mention 
that  you  will  be  attending  the  ARMS 
meeting  to  get  in  the  block  of  rooms  set 
aside  for  this  meeting.  Request  you 


contact  Donna  Ponce  in  the  ARMS 
Team  Office  at  Rock  Island  Arsenal: 
telephone  (309)  782-3058/4040,  if  you 
will  be  attending  the  meeting,  so  that 
our  roster  of  attendees  is  accurate.  This 
number  may  also  be  used  if  other 
assistance  regarding  the  ARMS  meeting 
is  required. 

Dated:  October  15, 1993. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  93-25726  Filed  10-19-93;  8:45  am] 
SSJJMO  cooc  woo  04  M 


Department  of  the  Army 

Availability  of  U.S.  Patents  for  Non- 
exclusive, Exclusive  or  Partially 
Exclusive  Licensing 

AGENCY:  U.S.  Army  Armament  Research 
Development  and  Engineering  Center, 
DOD. 
ACTION:  Notice. 

In  accordance  with  37  CFR  404.6 
announcement  is  made  of  the 
availability  of  the  following  U.S.  patents 
for  non-exclusive,  exclusive  or  partially 
exclusive  licensing.  All  of  the  listed 
patents  have  been  assigned  to  the 
United  States  of  America  as  represented 
by  the  Secretary  of  the  Army, 
Washington,  DC. 

These  patents  cover  a  wide  variety  of 
technical  arts  including  transportation 
simulator,  adhesive  bonding, 
improvements  to  small  arms,  insensitive 
explosive  composition,  as  well  as  many 
other  different  technical  arts. 
Title:  Jointed  Conveyor 
Inventor:  Earl  D.  Richey 
Patent  No:  4.542.819—9/24/85 
Title:  Pneumatic  Key  Lock 
Inventor:  Roy  A.  Zangrando 
Patent  No:  4.601.183—7/22/86 
Title:  Breadbreaker  Apparatus  and 

Method  of  Using 
Inventor:  Robert  O.  Richardson 
Patent  No:  4.646.806—3/3/87 

Title:  Adhesive  Bonding 
Inventor:  Robert  Rosty,  W.  Levi 
Patent  No:  4,835,016—5/30/89 

Title:  Methods  for  Producing  Composite 
Materials  of  Metal  Matrix  Containing 
Tungsten  Gain 
Inventor:  Deepak  Kapoor 
Patent  No:  4.835,016— 5/30/89 
Title:  Collision  Centrifugal  Atomization 

Unit 
Inventor:  Monde  A.  Otooni 
Patent  No:  5,149,063—9/22/92 

Title:  Weapon  Cartridge  Feeder 

Apparatus  and  Method 
Inventor:  Giulio  V.  Savioli 
Patent  No:  4,587,879—5/13/85 
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Title:  Dead  Boh  Lock  Operab)«  by 

Pressitrizad  Fluid 
Inventor  Roy  A.  Zangrando 
Patent  No:  4^7^89—3/3/87 
Title:  Shipboard  TrenspoitatioD 

Simulator 
Inventor  Gayle  T.  Zajicek 
Patent  No:  4.822,281—4/18/89 
Title:  Insensitive  High  Energy  Explosive 

Compositicms 
Inventors:  Mark  Mezger,  Bernard 

Strauss,  Sam  M.  Moy,  Joseph  L. 

Prezelski 
Patent  No:  4,842.659—6/27/89 

Title:  Slide  Saiety  Stop  fat  Pistols  and 

Other  Small  Arms 
Inventor:  Edward  ).  Brennan 
Patmt  No:  5.129.172—7/14/92 

Under  the  authority  of  section  11(a)  of 
the  Federal  Technology  Transfer  Act  at 
1968  (Pub.  L.  99-502)  and  section  207 
of  title  35.  United  States  Code,  the 
Department  of  the  Army  as  represented 
by  the  Army  Research  Development  and 
&igineering  Center  wishes  to  license  the 
U.S.  patents  listed  in  a  non-exclusive, 
exclusive  or  partially  exclusive  manner 
to  any  party  interested  in 
manufacturing,  using,  and/or  selling  de  . 
vices  of  processes  covered  by  these 
patents. 

FOR  FURTHER  INFORMATION  CONTACT.  For 
further  information  or  copies  of  the 
patents  listed  contact  Mr.  Edward 
Goldberg,  Chief  Patent  Coimsal,  (201) 
724-6590. 

ADDRESSES:  Commander.  U.S.  Army 

Research  and  Engineering  Center, 

ATTN:  SMCAR-GCL.  Picatinny 

Arsenal,  New  Jersey  07806-5000. 

Kanaeth  L.  P—ton. 

Army  Federal  Register  Liaisoa  Officer. 

(PR  Doc  83-25700  Filed  10-19-03: 8:45  am) 


Annual  Meeting— National  Board  for 
the  Promotion  of  RIfte  PracUca 

agency:  Department  of  the  Army,  Dcd}. 
ACTKM:  Notice. 

In  compliance  with  secticm  10(a)(2)  of 
the  Fedotkl  Advisory  Committee  Act 
(Pub.  L  92-463),  notice  is  hereby  given 
for  the  Annual  Meeting  of  the  Naticuiai 
Board  for  the  Promotion  of  Rifle  Practice 
(NBPRP). 

Date:  Dacamber  8, 1993. 

Placa:  Embassy  Suites  Hotel.  1900 
Diagonal  Road.  Alexandria.  VA  22314. 

Agenda: 
^Opmiog  Prayer  and  Pladge  of  AllegisBca  to 

the  Flag 
—Federal  Register  Notioa  of  the  Meeting 
— RoUCall 

—Approval  of  pravious  Board  minutes 
-rfleport  on  the  budget  review/presentation 


—Report  OB  the  1993  National  matches 
— Report  on  Army  Audit  Agency  report 
— Oldbualnets 
— New  business 

This  meeting  is  open  to  the-general  public 
but  space  is  limited.  Point  of  Contact  is  Mr. 
Dennis  Galod,  OfBca  of  the  Director  of 
Qvilian  Marksmanship,  Washington,  DC 
20314-0100.  telephone:  (202)  272-08ia 
Kennetn  L.  Denton. 
Army  Federal  Register  Liaisoa  Officer. 
PnS  Doc  93-25792  Filed  10-10-43;  S:4S  ami 
aaxMOOooK 


Propoaal  To  Raviaa  Trip  Laaaing 
Program 

AGENCY:  Military  Traffic  Management 
Command.  DOD. 
ACTION:  Notice. 

SUMMARY:  The  purpoee  of  this  proposal 
is  to  simplify  trip  ksssing  procedures  for 
DOD  frei^t  established  in  Novembn 
1988.  MTMC  proposes  to  revise  its  trip 

lease  approval  program  allowing  DOD 
approved  carriers  to  trip  lease  amongst 
thnnselves. 

DATES:  Comments  must  be  received  on 
or  before  November  19, 1993. 

ADDRESSES:  Commander,  Military 
Traffic  Management  Command,  ATTN: 
(MTOP-QE)  Mrs.  Shirley  Stachkunas). 
room  629.  5611  Cdumbia  Pike.  Falls 
Church.  VA  22041-5050. 

FOR  FURTHER  MFORMATXM  CONTACT: 
Mrs.  Shirley  Stachkunas.  (703)  756- 
1292. 

SUPPI^MENTARV  MFORMATmi: 

Backgituuid 

On  May  26, 1988,  MTMC  fctnnally 
established  a  program  to  approve 
carriers  trip  leasing  DOD  fright.  The 
program  rules  were  published  in  the 
Federal  Register  and  became  efiisctive 
November  1988.  The  requirement  is 
published  in  the  MTMC  Freight  Tmffic 
Rules  Publication  Na  lA  (MFTRP  Na 
lA),  item  2  30.  h  currently  states: 

BHiBCtive  Octc^Mr  1 ,  1988,  only  carriers 
approved  by  MTMC  will  be  able  to  trip  lease 
equiiHnent  to  transport  DOD  freight 

All  carriers  desiring  to  trip  ieaea 
equipment  to  tranqxvt  DOD  freight  must  be 
approved  by  MTMC  snd  have  a  signed 
agreement  on  file  with  MTMC  authorizing 
the  carrier  to  trip  lease.  Request  far  approval 
to  trip  lease  should  be  sent  to  Commander. 
Military  Traffic  Management  Command.  5611 
Cohtmbia  Pike.  Palls  Church,  Viiginia 
22041-5050,  ATTN:  MTIN-FF. 

Carriers  fSUing  to  have  trip  lease  approval 
from  MTMC  and/or  failing  to  execnte  proper 
leases  in  accordance  with  49  CFR 1057  will 
be  considered  as  providing  Improper  or 
inadeqaste  equipoMat  and  may  be  nooused 
or  disqaaitfed  ^  MTMC  or  the  riiippiag 
activi^. 


The  most  current  MFTRP  no.  lA  is 
deted  May  1, 1989.  The  program  rules 
prohibit  carriers  from  trip  leasing  (leases 
of  less  than  30  days)  DOD  freight  with 
or  without  drivers  except  upon  prior 
approval  include  the  operating  authority 
certificate,  certificates  of  public  liability 
and  cargo  Insurance,  a  copy  of  the 
standard  lease  agreement,  and  the 
executed  "Agreement  between  the 
Military  Traffic  Management  Command 
and  Motor  CcHnmon  Carriers  for 
Approval  to  Trip  Lease  Equipment  to 
Transp<ut  Department  of  Defense 
Freight"  The  rationale  for  the  program 
was  to  maintain  control  over  shipments, 
as  well  as  to  ensure  carriers  provide 
DOD  with  satisfactory  service. 

MTMC  wants  to  simplify  the  trip 
leasing  process  for  moving  DQD  freight. 
MTMC  pit^oses  to  only  allow  trip 
leasing  amongst  carriers  approved  to 
handle  DC©  freight  Further,  MTMC 
proposes  eliminating  the  program 
requirement  for  carriers  to  get  approval 
to  trip  lease.  This  should  reduce  the 
administrative  burden  on  carriers  es 
they  will  only  be  required  to  be 
approved  under  the  Carrier 
QualificaticHi  Program.  The  carrier  will 
bear  the  burden  of  regulatory 
compliance.  Performance  actioD  will 
still  be  taken  against  carriers  who  fail  to 
comply  with  49  CFR  1057.11.  Item  230 
of  MFRTP  No.  lA  will  be  changed  as 
fbUovrs: 

Carriers  desiring  to  trip  lease  will  only  do 
so  with  other  Department  of  Defense  (DOD) 
approved  carriers.  The  requirements  of  49 
C3^  will  be  adhered  to.  Failure  to  comply 
%»ith  the  regulatory  requirements  can  result 
in  nomise  or  disquahficatioD  by  MTMC. 
Kenneth  L  Denton, 
Army  Federal  Register  Liaison  Officer. 
(FR  Doc  93-25699  Piled  10-19-93;  8:45  am] 
■LUMO  OOOe  8800  01  ■ 


Departmant  of  the  Navy 

Intent  To  Prapera  an  Envtronmantal 
Impact  Statamant  tor  Propoaad 
RaaHgnmant  of  tha  Naval  Air  Station^ 
Panaacola,  FlorMa 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  as  implemented  by  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  parts  1500-1508),  the  Departntent 
of  the  Navy  announces  its  intent  to 
prepare  an  Environm«ital  Impact 
Statement  (£IS)  to  evaluate  the 
envimunental  eSects  of  the  relocation 
of  the  Naval  Aviation  Technical 
Training  Centw.  other  tenants  of  Naval 
Air  Station  (NAS)  Memphis,  Tennessee, 
and  a  small  school  from  the  Navel 
Training  Center  (NTC)  San  Diego, 
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California,  to  NAS  Pensacola.  Florida. 
This  realignment  is  being  conducted  in 
compliance  with  the  Defense  Base 
Closure  and  Realignment  Act  of  1990. 

The  proposed  action  involves  the 
relocation  of  personnel  and  activities 
from  KAS  Memphis  and  NTC  San  Diego 
to  NAS  Pensacola.  Under  the  current 
base  closure  scenario,  all  service  and 
apprentice  schools,  the  Naval  Aviation 
Maintenance  Training  Group,  the  Chief 
of  Naval  Technical  Training,  and  the 
Naval  Education  and  Training  Program 
Management  Systems  Activity 
Detachment  will  relocate  from  NAS 
Memphis,  and  the  MS  "A"  school 
(messman  specialist  school)  from  NTC 
San  Diego  will  be  consolidated  at  NAS 
Pensacola.  The  consolidation  of  service 
schools  at  NAS  Pensacola  will  increase 
the  curriant  average  number  of  students 
by  approximately  4.500  students.  Also, 
approximately  2,200  additional 
personnel,  with  their  dependents,  will 
relocate  to  support  the  various  schools. 
Several  miUtary  construction  projects 
are  required  to  upgrade  existing 
facilities  and  construct  new  facilities  to 
support  the  increased  operations.  This 
will  include  new  administrative, 
training,  and  instructional  facilities, 
bachelor  quarters,  and  approximately 
116  new  family  housing  units. 

Alternatives  addressed  in  the  EIS  will 
focus  on  means  of  meeting  realignment 
requirements  at  NAS  Pensacola, 
including  alternative  construction  site 
locations.  Major  environmental  issues 
that  will  be  addressed  in  the  EIS 
include,  but  are  not  Umited  to, 
socioeconomic  impacts,  water  quality, 
wetlands,  endangered  species,  cultural 
resotirces  and  local  infrastructure 
impacts. 

The  Navy  will  initiate  a  coping 
process  for  the  purpose  of  determining 
the  scope  of  issues  to  be  addressed  and 
for  identifying  the  significant  issues 
related  to  this  action.  The  Navy  will 
hold  a  public  scoping  meeting  on 
November  3, 1993,  beginning  at  7  p.m., 
at  the  Pensacola  Junior  College, 
Warrington  Campus,  room  3000.  5555 
West  Highway  Street  98,  Pensacola, 
Florida.  This  meeting  will  be  advertised 
in  Pensacola  and  selected  local 
newspapers. 

A  brief  presentation  will  precede 
request  for  public  comment.  Navy 
representatives  will  be  available  at  this 
meeting  to  receive  comments  from  the 
public  regarding  issues  of  concern  to  the 
public.  It  is  important  that  federal,  state, 
and  local  agencies  and  interested 
individuals  take  this  opportunity  to 
identify  environmental  concerns  that 
should  be  addressed  during  the 
preparation  of  the  EIS.  In  the  interest  of 
available  time,  each  speaker  will  be 


asked  to  Umit  their  oral  comments  to 
five  minutes. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comment  in  addition  to,  or  in 
lieu  of,  oral  comments  at  the  public 
meeting.  To  be  most  helpful,  scoping 
comments  should  clearly  describe 
specific  issues  or  topics  which  the 
commenter  believes  the  EIS  should 
address.  Written  statements  and  or 
questions  regarding  the  scoping  process 
should  be  mailed  no  later  than 
December  3, 1993,  to  Commanding 
Officer,  Southern  Division,  Naval 
Facilities  Engineering  Command,  2155 
Eagle  Drive,  P.O.  Box  190010,  North 
Charleston,  South  Carolina  29419-9010 
(Attn:  Mr.  Ronnie  Latimore,  Code 
203RL),  telephone  (803)  743-0888. 

Dated:  October  15, 1993. 
Saundra  K.  Melancon, 
Alternate  Federal  Register  Liaison  Officer. 
IFR  Doc.  93-25747  Filed  10-19-93;  8:45  am] 
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Second  Public  Hearing  for  the  Draft 
Environmental  Impact  Statement  for 
tlie  Management  of  Air  Operations  at 
Naval  Air  Station  Whidbey  Island.  Oak 
Hart>or,  Washington 

Pxirsuant  to  Council  on 
Environmental  Quality  regulations  (40 
CFR  parts  1500-1508)  implementing 
procedural  provisions  of  the  National 
Environmental  Policy  Act,  the 
Department  of  the  Navy  has  prepared 
ana  filed  with  the  U.S.  Environmental 
Protection  Agency  the  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  Management  of  Air  Operations  at 
Naval  Air  Station  Whidbey  Island,  Oak 
Harbor,  Washln^on. 

A  public  hearing  to  inform  the  public 
of  the  DEIS  findings  and  to  solicit 
comments  was  held  on  September  29, 
1993,  in  Oak  Harbor,  Washington. 
Several  oral  and  written  comments  have 
requested  extension  of  the  DEIS  review 
period  and  a  second  public  hearing.  The 
Navy  has  agreed  to  both  requests  and 
will  extend  the  comment  period  for  45 
days.  All  written  comments  must  now 
be  postmarked  by  November  26, 1993, 
to  become  part  of  the  official  record. 
The  Navy  will  also  conduct  a  second 
public  hearing  to  present  information 
about  the  DEIS  and  to  provide 
additional  opportunity  for  the  public  to 
make  oral  comment.  This  second 
hearing  will  be  held  on  November  10, 
1993  at  S  p.m.  in  the  Oak  Harbor  High 
School  Commons  Area.  Oak  Harbor. 
Washington. 

The  pubUc  hearing  will  be  conducted 
by  the  Navy.  Federal,  state,  and  local 
agencies  and  interested  parties  are 


invited  and  urged  to  be  present  or 
represented  at  the  hearing.  Oral 
statements  will  be  heard  and  transcribed 
by  a  stenographer;  however,  to  assure 
accuracy  of  the  record,  all  statements 
should  be  submitted  in  writing.  All 
statement,  both  oral  and  written,  will 
become  part  of  the  public  record  on  this 
study.  Equal  weight  will  be  given  to 
both  oral  and  written  statements. 

In  the  interest  of  available  time,  each 
speaker  will  be  asked  to  limit  their  oral 
comments  to  five  minutes.  Because  of 
the  large  number  of  speakers  expected, 
we  will  not  be  able  to  permit  a  speaker 
to  defer  speaking  time  to  another 
speaker.  If  longer  statements  are  to  be 
presented,  they  should  be  summarized 
at  the  pubUc  hearing  and  submitted  in 
writing  either  at  the  hearing  or  mailed 
to  the  address  listed  at  the  end  of  this 
announcement.  All  written  statements 
must  be  postmarked  by  November  26, 
1993,  to  become  part  of  the  official 
record. 

The  DEIS  addresses  the  Navy's 
proposal  to  modify  previous  air 
oi>erations  management  programs  to 
incorporate  specific  flight  pattern 
redistribution,  aircraft  operations  * 

guidelines,  and  an  annual  Field  Carrier 
Landing  Practice  (FCLP)  operations 
distribution  goal  between  the  existing 
field  assets  of  Ault  Field  and  Outlying 
Landing  Field  (OLF)  Coupeville.  This 
proposal  meets  the  Navy's  need  to 
provide  effective  environmental 
compliance  while  planning  for  and 
meeting  assigned  military  mission 
requirements  necessary  to  ensure  fleet 
readiness  and  aircrew  proficiency.  The 
DEIS  addresses  air  operations 
management  changes  which  can 
mitigate  adverse  environmental  effects 
of  air  operations.  Discussed  are  the 
issues  of  air  traffic,  noise,  public  health 
and  safety  of  air  operations,  land  use, 
population  and  housing,  aesthetics, 
socioeconomics,  historic  resources, 
slope  stabihty,  air  quality,  water  quality, 
and  biological  resources.  Alternatives 
assessed  in  the  DEIS  foc\is  on  various 
distributions  of  FCLP  training  between 
Ault  Field  and  OLF  Coupeville,  with  all 
other  air  operations  conducted  at  Ault 
Field. 

Additional  information  concerning 
this  notice  may  be  obtained  by 
contacting:  Mr.  Peter  Havens  (Code 
203PH),  Engineering  Field  Activity- 
Northwest,  Naval  Facilities  Engineering 
Command,  3505  NW.  Anderson  Hill 
Road,  Silverdale,  WA  98383,  telephone 
(206) 396-5976. 
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Dated:  October  15, 1993. 
(•undra  K.  Meltncon, 

Alternate  Federal  Register  Liaison  Officer. 
|FR  Doc.  93-25748  Filed  10-19-93;  8;45  ami 

COOe  3aift-AE-M 


fauJNQ  I 


DEPARTMENT  OF  EDUCATION 

National  Advisory  Council  on 
Educational  Research  and 
Improvement;  Meeting 

AGENCY:  National  Advisory  Council  on 

Educational  Research  and  Improvement, 

Education. 

ACTION:  Full  council  meeting  of  the 

National  Advisory  Coimcil. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Advisory  Council  on  Educational 
Research  and  Improvement.  This  notice 
also  describes  the  functions  of  the 
Council.  Notice  of  this  meeting  is 
required  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act. 
DATES  AND  TIMES:  November  4  and  5, 
1993,  9  a.m.  to  4  p.m. 

ADDRESSES:  President's  Conference 
Room,  Commons  Building,  University  of 
Richmond,  Richmond.  VA  23173. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Grace  Lucier,  Executive  Director, 
National  Advisory  Council  on 
Educational  Research  and  Improvement, 
330  C  Street,  SW.,  Washington,  DC 
20202-7579,  (202)  205-9004. 
SUPPt^MENTARY  INFORMATION:  The 
National  Advisory  Council  on 
Educational  Research  and  Improvement 
is  established  under  section  405  of  the 
1972  Education  Amendments,  Public 
Law  92-318,  as  amended  by  the  Higher 
Education  Amendments  of  1986,  Public 
Law  99-498,  (20  U.S.C.  1221e).  The 
Council  is  established  to  advise  the 
President,  the  Secretary  of  Education 
and  the  Congress  on  policies  and 
activities  carried  out  by  the  Office  of 
Educational  Research  and  Improvement 
(OERI).  The  meeting  of  the  Council  is 
open  to  the  public.  The  proposed 
agenda  for  November  4  includes 
presentations  on  the  Jepson  School  of 
Leadership  Studies  and  the  Women's 
Resource  Center,  both  based  at  the 
University.  On  November  5,  the  meeting 
will  focus  on  the  theme  of  promoting 
Lifelong  Learning.  The  final  agenda  will 
be  available  from  the  Council  office  on 
October  29. 

Records  are  kept  of  all  Council 
Proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the  National 
Advisory  Council  on  Educational 
Research  and  Improvement,  330  C 


Street,  SW.,  suite  4076,  Washington,  DC 
20202-7579,  from  9  a.m.  to  5  p.m. 
Monday  through  Friday. 

Dated:  October  14. 1993. 
Mary  Grmce  Lacier, 

Executive  Director. 

IFR  Doc,  93-25688  Filed  10-19-93;  8:45  ami 

BIUMQ  COOe  4000-01-M 


Federal  interagency  Coordinating 
Council;  Meeting 

AGENCY:  Federal  Interagency 
Coordinating  Council,  Education. 
ACTION:  Notice  of  a  pubbc  meeting. 

SUMMARY:  This  notice  describes  the 
schedule  and  agenda  of  a  forthcoming 
meeting  of  the  Federal  Interagency 
Coordinating  Council.  Notice  of  this 
meeting  is  required  under  section  685(c) 
of  the  Individuals  with  Disabilities 
Education  Act,  as  amended,  and  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend  the  meeting. 
The  meeting  will  be  accessible  to 
individuals  with  disabilities. 
DATE  AND  TIME:  November  4, 1993,  from 
1:30  p.m.  to  4:30  p.m. 
ADDRESSES:  Hubert  H.  Humphrey 
Building,  room  800,  200  Independence 
Avenue,  SW.,  Washington,  DC  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Gamer,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  4613,  Switzer  Building, 
Washington,  DC  20202-2644. 
Telephone:  (202)  205-8124.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  (202)  205- 
8170. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Interagency  Coordinating 
Council  (FICC)  is  estabhshed  under 
section  685  of  the  Individuals  with 
Disabilities  Education  Act,  as  amended 
(20  U.S.C  1484a).  The  Council  is 
established  to:  (1)  Minimize  duplication 
across  Federal,  State  and  local  agencies 
of  programs  and  activities  relating  to 
early  intervention  services  for  infants 
and  toddlers  with  disabilities  and  their 
families  and  preschool  services  for 
children  with  disabilities;  (2)  ensure 
effective  coordination  of  Federal  early 
intervention  and  preschool  programs, 
including  Federal  technical  assistance 
and  support  activities;  and  (3)  identify 
gaps  in  Federal  agency  programs  and 
services  and  barriers  to  Federal 
interagency  cooperation.  To  meet  these 
purposes,  the  FICC  seeks  to:  (1)  Identify 
areas  of  conflict,  overlap,  and  omissions 
in  interagency  policies  related  to  the 
provision  of  services  to  infants, 
toddlers,  and  preschoolers  with 
disabilities;  (2)  develop  and  implement 


joint  policy  interpretations  on  issues 
related  to  infants,  toddlers,  and 
preschoolers  that  cut  across  Federal 
agencies,  including  modifications  of 
regulations  to  eliminate  barriers  to 
interagency  programs  and  activities,  and 
(3)  coordinate  the  provision  of  technical 
assistance  and  dissemination  of  best 
practice  information.  The  FICC  is 
chaired  by  the  Assistant  Secretary  for 
Special  Education  and  Rehabilitative 
Services. 

At  this  meeting  the  FICC  plans  lo:  (l) 
Discuss  State  correspondence 
concerning  funding  issues  around  the 
implementation  of  Part  H;  and  (2) 
discuss  the  implications  of  health  care 
reform  for  infants,  toddlers  and 
preschoolers  with  disabilities. 

The  meeting  of  the  FICC  is  open  to  the 
public.  Written  public  comment  will  be 
accepted  at  the  conclusion  of  the 
meeting.  These  comments  will  be 
included  in  the  summary  minutes  of  the 
meeting.  The  meeting  will  be  physically 
accessible  with  meeting  materials 
provided  in  both  braille  and  large  print. 
Interpreters  for  persons  who  are  hearing 
impaired  will  be  available.  Individuals 
with  disabilities  who  plan  to  attend  and 
need  other  reasonable  accommodations 
should  contact  the  contact  person 
named  above  in  advance  of  the  meeting. 

Summary  minutes  of  the  FICC 
meetings  will  be  maintained  and 
available  for  public  inspection  at  the 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  4613, 
Switzer  Building,  Washington,  DC 
20202-2644,  from  the  hours  of  9  a.m.  to 
5  p.m..  weekdays,  except  Federal 
holidays. 

Dated:  Octot>er  14. 1993. 
Andrew  Pepin, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitattve  Services. 
IFR  Doc.  93-25691  Filed  10-19-93;  845  ami 

BIUJNGCOOE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Hot  Dry  Rock  Geothermal  Energy 
Systems;  Developntent  of  a  Facility  To 
Produce  and  Market  Electric  Power  or 
Thermal  Energy 

AGENCY:  Department  of  Energy, 

Albuquerque  Operations  Office  (DOE/ 

AL). 

ACTION:  Amendment  of  prior  notice. 

SUMMARY:  DOE/AL  is  soliciting 
comments  and  expressions  of  interest  in 
developing  a  cost-shared,  industry-led 
project  to  develop  a  prototype  facility  to 
produce  and  market  electric  power  or 
neat  generated  from  geothermal  energy 
in  hot  dry  rock. 
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DATES:  Statement  of  interest  should  be 
received  at  DOE/AL  on  or  before 
December  17. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Nyles  Lackey.  U.S.  Department  of 
Energy,  Albuquerque  Operations  Office. 
P.O.  Box  5400.  Albuquerque,  New 
Mexico  87185-5400,  Telephone:  (505) 
845-4257. 

This  notice  amends  the  prior  notice 
published  on  September  14, 1993.  The 
due  date  for  receipt  of  statements  of 
interest  is  extended  from  October  29. 
1993  to  December  17, 1993.  All 
statements  of  interest  are  to  be  sent  to 
the  attention  of  Mr.  Nyles  Lackey  at  the 
address  listed  above.  Questions 
concerning  this  matter  should  be 
directed  to  Mr.  Lackey. 

Issued  in  Albuquerque,  New  Mexico  on 
October  5. 1993. 
Richard  A.  Marquez. 
Assistant  Manager  for  Management  and 
Administration. 

(FR  Doc.  93-25796  Filed  10-6-93;  8:45  ami 
WUiNQ  cooeM50-ei-« 


Inventions  Available  for  License 

AGENCY:  Department  of  Energy.  Office  of 
General  Counsel. 

action:  Notice  of  invention  available  for 

license. 

SUMMARY:  The  U.S.  Department  of 
Energy  hereby  announces  that  U.S. 
Patent  No.  5,022,996.  entitled  "Method 
of  Separating  Organic  Contaminants 
From  Fluid  Feedstreams  With 
Polyphosphazene  Membranes,"  is 
available  for  license,  in  accordance  with 
35  U.S.C.  207-209.  A  copy  of  the  patent 
may  be  obtained,  for  a  modest  fee,  from 
the  US.  Patent  and  Trademark  Office, 
Washington.  DC  20231. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Marchick,  Office  of  the 
Assistant  General  Counsel  for 
Intellectual  Property,  U.S.  Department 
of  Energy.  1000  Independence  Avenue, 
SW..  Washington.  DC  20585;  Telephone 
(202) 586-2802. 

SUPPt£MENTARY  INFORMATION:  35  U.S.C. 

207  authorizes  licensing  of  Government- 
owned  inventions.  Implementing 
regulations  are  contained  in  37  CFR  part 
404.  37  CFR  404.7(a)(1)  authorizes 
exclusive  licensing  of  Government- 
owned  inventions  under  certain 
circumstances,  provided  that  notice  of 
the  invention's  availability  for  license 
has  been  announced  in  the  Federal 
Register. 


Issued  in  Washington,  DC.  on  October  14, 
1993. 

Robert  R.  Nordhaua, 
General  Counsel 
(FR  Doc.  93-25798  Filed  10-19-93;  8:45  am) 

BILUNQ  COOe  MS0-01-M 

International  Energy  Agency  Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  M.  Bradley.  Acting  Assistant 
General  Counsel  for  International 
Affairs.  Department  of  Energy.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  202-586-2900. 
SUPPI^MENTARY  INFORMATION:  In 
accordance  with  section  252(c)(l)(A)(i) 
of  the  Energy  Policy  and  Conservation 
Act  (42  U.S.C.  6272(c)(l)(A)(i)).  the 
following  meeting  notice  is  provided: 

A  meeting  of  the  Industry  Advisory 
Board  (LAB)  to  the  International  Energy 
Agency  {TEA)  will  be  held  on  October 
27. 1993,  at  the  headquarters  of  the 
Organization  for  Economic  Cooperation 
and  Development  (OECD).  2.  rue  Andre- 
Pascal,  Paris,  France,  beginning  at  9:15 
a.m.  The  purpose  of  this  meeting  is  to 
permit  attendance  by  representatives  of 
U.S.  company  members  of  the  lAB  at  a 
meeting  of  the  lEA's  Standing  Group  on 
Emergency  Questions  (SEQ)  which  is 
scheduled  to  be  held  at  the  OECD 
offices  on  that  date,  including  a 
preparatory  meeting  among  company 
representatives. 

The  Agenda  for  the  meeting  is  under 
the  control  of  the  SEQ.  It  is  expected 
that  the  following  draft  Agenda  will  be 
follows; 

1.  Adoption  of  the  Agenda 

2.  Summary  Racord  of  the  79th  Meeting 

3.  Workshop  on  Emergency  Reserve 

Management  and  Stockdraw 

4.  Emergency  Management  Manual  and 

Related  Documents 
— Emergency  Management  Manual 
— Emergency  Operations  Reference  Guide 
— Industry /Secretariat  Operations  Manual 

5.  The  Emerjency  Response  Potential  of  lEA 

Countries 
— Follow-up  to  Emergency  Response 
Review  Recommendations 

6.  Emergency  Reserve  Situation  and 

Developments 
—Emergency  Reserve  and  Net  Import 

Situation  of  lEA  Countries  on  July  1. 

1993 
—SEQ  Report  to  the  Governing  Board  on 

the  Emergency  Reserve  Situation  of  lEA 

Countries 

7.  Emergency  Data  System  and  Related 

Questions 
— ^The  Quality  of  Questionnaire  C  Data 
—Monthly  Oil  StatisUcs  (MOS)  to  June 

1993 
—MOS  to  July  1993 


—Base  Period  Final  Consumption  Q392- 

Q293 
— Quarterly  Oil  Forecast 

8.  Main  lines  of  SEQ  Program  of  Work  for 

1994 

9.  Any  other  business 

As  provided  in  section  252(c)(l)(A)(ii) 
of  the  Energy  Policy  and  Conservation 
Act,  this  meeting  is  open  only  to 
representatives  of  members  of  the  lAB 
and  their  counsel,  representatives  of  the 
Departments  of  Energy,  Justice,  and 
Stale,  the  Federal  Trade  Commission, 
the  General  Accoimting  Office. 
Committees  of  the  Congress,  the  lEA, 
the  Commission  of  the  European 
Communities,  and  invitees  of  the  LAB. 
the  SEQ  or  the  lEA. 

Issued  in  Washington,  DC.  October  14. 
1993. 

Robert  R.  Nordhaus. 
General  Counsel 
[FR  Doc.  93-25716  Filed  10-19-93;  8:45  am] 

BlUJNaCODC  WSO-OI-H 


Advisory  Committee  for  National 
Electric  and  Magnetic  Fields  Research 
and  Public  Information  Dissemination 
Program;  Meetirig 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Uw  92-463.  86  Stat.  770). 
notice  is  hereby  given  of  a  meeting  of 
the  National  Electric  and  Magnetic 
Fields  Advisory  Committee. 

DATES:  Thursday.  November  4. 1993: 
1:30  p.m.-5:30  p.m.  Friday.  November 
5, 1993:  8:45  a.m.-4:30  p.m. 

ADDRESSES:  Savannah  DeSoto  Hilton,  15 
E  Liberty  Street.  Savaxmah,  GA.  31401. 

FOR  FURTHER  MFORMATION  CONTACT: 

Robert  Brewer.  Director.  Utility  Systems 
Division,  EE-141. 1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 
(202) 586-2828. 

SUPPLEMENTARY  INFORMATION:  The 
National  Electric  and  Magnetic  Fields 
Advisory  Committee  advises  the 
Department  of  Energy  and  the  National 
Institute  of  Environmental  Health 
Sciences  on  the  design  and 
implementation  of  a  five-year.  National 
Electric  and  Magnetic  Fields  Researt:h 
and  Public  Information  Dissemination 
Program.  The  Secretary  of  Energy, 
pursuant  to  section  2118  of  the  Energy 
Policy  Act  of  1992.  Pub.  L.  102-486.  has 
overall  responsibility  for  establishing 
the  national  program  which  includes 
health  effects  research,  development  of 
technologies  to  assess  and  manage 
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exposures,  and  dissemination  of 
information. 

Tentative  Agenda 

Thursday,  November  4, 1993 

1:30  p.m.  Welcome  and  opening  remarks 

1:45  p.m.  Status  rep)ort  on  implementation  of 
Section  2118  of  the  Energy  Policy  Act 

2:15  p.m.  Electric  Power  Research  Institute 
presentation  on  electric  and  magnetic 
fields  research  and  communication 

2;45  p.m.  Presentations  on  electric  and 
magnetic  fields  research  and 
communication  by  the  National  Institute  of 
Occupational  Safety  and  Health,  the  Food 
and  Drug  Administration,  the  National 
Cancer  Institute,  and  the  National  Institute 
of  Environmental  Health  Sciences  (existing 
grants  program  and  the  National 
Toxicology  Program). 

3:30  p.m.  Break 

3:50  p.m.  Presentations  on  electric  and 
magnetic  fields  research  and 
communication  by  the  En'/ironmenta) 
Protection  Agency,  the  Department  of 
Transportation,  and  the  Department  of 
Defense 

4:35  p.m.  Committee  questions  and 
discussion 

5:30  p.m.  Adjourn 

Friday.  November  5, 1993 

9:00  a.m.  Presentation  on  revised  draft 
research  and  communication  plan  by  the 
National  Institute  of  Environmental  Health 
Sciences. 

9:30  a.m.  Minutes  and  Committee 
organization 

10:30  a.m.  Break 

10:45  a.m.  Advisory  Committee  discussion  of 
current  and  future  program  budgets 

12:00  a.m.  Lunch 

1:30  p.m.  Advisory  Committee  discussion  of 
program  plans  and  priorities 

3:00  p.m.  Break 

3:15  p.m.  Open  time  for  public  comments 

4:30  p.m.  Adjourn 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  Robert 
Brewer  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda. 
Depending  on  the  number  of  requests, 
comments  may  be  limited  to  five 
minutes.  The  Designated  Federal  Officer 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Transcript  and  Minutes 

A  transcript  and  minutes  of  this 
meeting  will  be  available  for  public 
review  and  copying  at  the  Freedom  of 


Information  Public  Reading  Room,  lE- 
190,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Copies  of  the 
minutes  will  also  be  available  by 
request. 

Issued  at  Washington,  DC,  on  October  15, 
1993. 

Rachel  M  Samuel, 

Acting  Advisory  Committee  Management 
Officer. 

[FR  Doc  93-25799  Filed  10-19-93;  8:45  am) 

BtUMQ  CODE  MSO-OI-M 


Energy  Information  Administration 

Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 

Administration,  Energy. 

ACnON:  Notice  of  request  submitted  for 

review  by  the  Office  of  Management  and 

Budget. 

SUMMARY:  The  Energy  Information 
Axiministration  (EIA)  has  submitted  Ihe 
energy  information  collection{s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  imder  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  No. 
96-511,  44  U.S.C  3501  et seq).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Eadi  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection;  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Tyjpe 
of  request,  e.g.,  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e., 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  nvunber  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  the  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  on  or 
before  November  19, 1993.  If  you 
anticipate  that  you  will  be  submitting 
comments  but  find  it  difficult  to  do  so 
within  the  time  allowed  by  this  notice. 


you  should  advise  the  OMB  DOE  Desk 
Officer  listed  below  of  your  intention  to 
do  so,  as  soon  as  possible.  The  Desk 
Officer  may  be  telephoned  at  (202)  395- 
3084.  (Also,  please  notify  the  EIA 
contact  listed  below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  726  Jackson  Place  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  .addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  CONTACT: 

Jay  Casselberry,  Office  of  Statistical 
Standards,  (E-73),  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington, 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 

SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Energy  Information  Administration. 

2.  EIA-176.  EIA-191.  E1A-191S,  El^- 
627,  EIA-857,  and  EIA-857S. 

3.  1905-0175. 

4.  Natural  Gas  Program  Package. 

5.  Revision — Federal  Register  notice 
was  published  on  April  5, 1993  (58  FR 
17579)  requesting  comments  on  these 
forms.  Since  that  time,  additional 
revisions  have  been  made  to  improve 
the  quality  of  the  data  collections.  Two 
schedules  have  been  added  to  the  Form 
EIA-176  to  collect  data  on  natural  gas 
transportation  rates  and  on  alternative 
fueled  fleet  vehicles. 

6.  Standby  (EIA-191S  and  E1A-857S); 
Monthly  (EIA-191  and  EIA-857);  and 
Annually  (EIA-176  and  EIA-627). 

7.  Mandatory. 

8.  Business  or  other  for-profit;  State  or 
local  governments. 

9.  2,325  respondents. 

10.  3.5  responses. 

11. 16.72  hours  per  response. 
12. 135,711  hours. 

13.  The  Natural  Gas  Program  Package 
forms  collect  production,  processing, 
transmission,  storage,  consumption,  and 
price  data.  The  data  are  used  to  address 
significant  energy  industry  issues.  Data 
from  these  forms  are  published  in       * 
various  EIA  pubUcations.  Respondents 
are  pipeline  companies,  distributors, 
storage  operators,  plant  operators,  and 
state  agencies. 

Statutory  Authority:  Section  2(a)  of  the 
Paperwork  Reduction  Act  of  1980,  (Pub,  L. 
96-511),  which  amended  chapter  35  of  title 
44  United  States  Code  (See  44  U.S.C  3506fa) 
and  (c)(1)). 
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Issued  in  Washington,  DC.  October  14. 
1993. 
Yvoniw  M.  Bishop. 

Director,  Statistical  Standards.  Energy 

Information  Administration. 

IFR  Doc.  93-25797  Filed  10-19-93;  8:45  am] 

BtLUNC  COOC  M50-01-M 


Federal  Energy  Regulatory 
Commission 

(Docket  No*.  ER94-«-000,  at  at.] 

Wisconsin  Electric  Power  Co.,  et  ai.; 
Electric  Rate,  Small  Power  Production, 
and  interlocking  Directorate  Filings 

October  13. 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  Wisconsin  Electric  Power  Co. 

IDocket  No.  ER94-4-0001 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
October  4, 1993,  tendered  for  filing  a 
Construction,  Operating  and 
Maintenance  Agreement  between  itself 
and  the  Qty  of  Hartford.  Wisconsin 
(Hartford).  Wisconsin  Electric 
respectfully  requests  an  effective  date  of 
October  1, 1993.  coincident  with  the 
expected  in-service  date  of  the 
substation.  Wisconsin  Electric  is 
authorized  to  state  that  Hartford  joins  in 
the  rei^uested  effective  date. 

Copies  of  the  filing  have  been  served 
on  Hartford  and  the  Public  Service 
Commission  of  W^isconsin. 

Comment  date:  October  28. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Mid-Continent  Area  Power  Pool 

[Docket  No.  ER93-9S2-00O1 

Take  notice  that  on  September  20. 
1993.  the  Mid-Continent  Area  Power 
Pool  (MAPP)  filed  on  behalf  of  the 
investor-owned  public  utility  members 
of  MAPP  revisions  to  the  MAPP 
Agreement  to  create  a  new  standing 
committee  called  the  Operating  Review 
Committee. 

The  revisions  have  been  approved  by 
the  members  of  the  pool  and  MAPP 
requests  an  effective  date  of  October  1, 
1993. 

Comment  date:  October  28. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PSI  Energy,  Inc. 

(Docket  No.  ER93-606-000] 

Take  notice  that  PSI  Energy.  Inc.  (PSI) 
and  The  City  of  Piqua.  Ohio  on 
September  24. 1993.  tendered  for  filing 
corrected  Service  Schedules  to  the 
amended  Service  Schedules  in  the  FERC 
filing  in  Docket  No.  ER93-80&-000. 


Copies  of  the  filing  were  served  on 
The  City  of  Piqua.  Ohio,  the  Public 
Utilities  Commission  of  Ohio  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  date:  October  28. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Public  Service  Electric  and  Gas  Co. 

(Docket  No.  ER93-971-0001 

Take  notice  that  on  September  24. 
1993.  PubUc  Service  Electric  and  Gas 
Company  (PSE&G)  tendered  for  filing, 
pursuant  to  Rule  205(c)  of  the  Federal 
Power  Act,  an  agreement  between 
PSE&G  and  Wheelabrator  Falls  Inc. 
(WPI)  providing  for  the  construction  of 
a  direct  interconnection  between  WPI's 
qualifying  facility  and  PSE&G's 
transmission  system  to  facilitate  the 
dehvery  of  electricity  from  WFTs 
facility  to  PSEAG  pursuant  to  a  power 
purchase  agreement. 

Comment  date:  October  28. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Commonwealth  Electric  Co. 

IDocket  No.  ER94-l-000i 

Take  notice  that  on  October  1. 1993. 
Commonwealth  Electric  Company 
(Commonwealth)  filed,  pursuant  to 
section  205  of  the  Federal  Power  Act 
and  the  implementing  provisions  of 
§  35.13  of  the  Commission's 
Regulations,  a  proposed  change  in  rate 
tmder  its  currently  effective  Rate 
Schedule  FERC  No.  6. 

Commonwealth  states  that  said 
change  in  rate  under  Commonwealth's 
Rate  Schedule  FERC  No.  6  has  been 
computed  according  to  the  provisions  of 
Section  6(b)  of  its  Rate  Schedule  FERC 
No.  6.  Such  change  is  proposed  to 
become  effective  January  1. 1993. 
thereby  superseding  the  23  Kv  Wheeling 
Rate  in  effect  during  the  calendar  year 
1992.  Commonwealth  has  requested  that 
the  Commission's  notice  requirements 
be  waived  pursuant  to  Section  35.11  of 
the  Commission's  Regulations  in  order 
to  allow  the  tendered  rate  change  to 
become  effective  as  of  January  1. 1993. 

Copies  of  this  filing  have  been  served 
upon  Boston  Edison  Company  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  October  28. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Philadelphia  Electric  Co.  and  The 
Susquehanna  Electric  Co. 

[Docket  No.  ER94-6-0001 

Take  notice  that  on  October  6. 1993. 
Philadelphia  Electric  Company  (PE)  and 
The  Susquehanna  Electric  Company 
(SE)  tendfered  for  filing  a  supplement  to 


the  Tri-partite  Agreement  dated  May  1. 
1972  between  PE,  SE  and  Conowingo 
Power  Company  (COPCO)  which  is  on 
file  as  PES  Rate  Schedule  FPC  No.  36 
and  SE's  Rate  Schedule  FPC  No.  2. 

PE  and  SE  state  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
COPCO.  the  Maryland  Public  Service 
Commission,  the  Maryland  Office  of 
People's  Counsel,  and  the  Pennsylvania 
Public  Utility  Commission. 

Comment  date:  October  28. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Niagara  Mohawk  Power  Corp. 

(Docket  No.  ER93-916-000I 

Take  notice  that  Niagara  Mohawk 
Power  Corporation  (Niagara  Mohawk), 
on  October  6. 1993.  tendered  for  filing 
an  amendment  to  its  original  filing  in 
Docket  No.  ER93-916-000.  The  subject 
of  this  docket  is  an  agreement  between 
Niagara  Mohawk  and  the  New  York 
Power  Authority  (NYPA)  which 
provides  for  certain  intemiptible 
transmission  services. 

The  effective  date  of  November  1, 
1993,  is  reauested  by  Niagara  Mohawk. 

Copies  of  this  filing  were  served  upon 
NYPA  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  October  28, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8.  Entergy  Services,  Inc. 

(Docket  No.  ER93-739-0001 

Take  notice  that  Entergy  Services,  Inc. 
(Entergy  Services),  as  agent  for 
Louisiana  Power  &  Light  Company 
(LP&L).  on  October  5, 1993.  tendered  for 
filing  Amendment  No.  1  to  Service 
Schedule  ES — Emergency  Services 
(Amendment),  between  LP&L  and 
Southwestern  Electric  Power  Company 
(SWEPCO).  Service  Schedule  ES  is  a 
service  schedule  to  the  Agreement 
between  LP&L  and  SWEPCO.  which  was 
filed  on  June  29. 1993.  and  was 
subsequently  amended  on  August  11. 
1993.  The  purpose  of  the  Amendment  is 
to  revise  Service  Schedule  ES  to  specify 
a  4.4  mill/kWh  adder,  plus  incremental 
increases  or  decreases  in  transmission 
losses,  to  apply  where  LP&L  purchases 
energy  to  be  supplied  under  that 
schedule. 

Comment  date:  October  28. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Puget  Sound  Power  k  Light  Co. 
(Docket  No.  ER94-3-000) 

Take  notice  that  on  October  4. 1993. 
Puget  Sound  Power  &  Light  Company 
(Puget)  tendered  for  filing  an  initial  rate 
schedule  between  the  British  Columbia 
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H]rdro  and  Power  Authority  (B.C 
Hydro)  and  Puget,  dated  as  of  July  1. 
1976  (the  Agreement).  A  copy  of  tha 
filing  was  served  Upon  B.C.  Hydro. 

Puget  states  that  the  Agreement 
rriatM  to  an  iDtarconnectJon  between 
Puget  and  B.C.  Hydro  located  on  the 
Canada-U.S.A.  border,  over  which  B.C. 
Hydro's  sale  of  electric  energy  to  Puget 
is  delivered  for  distribution  to  Puget's 
retail  customers  in  Point  Roberts. 
Washington.  Puaet  Tsqussts  the 
Commission  to  disclaim  {urisdictioa 
over  the  Agreement. 

Comment  date:  October  29, 1:993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  nottoe. 

la  Puget  Smind  Pawcr  ft  Ligkt  Cm. 

(Dodwt  No.  ER94-7-00(H 

Take  notice  that  on  October  5, 1993, 
Puget  SoiBid  Power  k  Light  Company 
(Puget)  tendered  for  filing  an  initial  rate 
schedule  betwem  Elmhuzst  Mutual 
Power  k  Light  Company  (Elmhunt)  and 
Puget.  dated  as  of  Augaat  1, 1991  {Am 
Agreement).  A  copy  of  the  filing  was 
served  upon  ElmhursL 

Puget  states  that  the  Agreement 
relates  to  Elmhurst's  attachmant  of  some 
ofits  electric  distribution  lines  and 
related  equipment  to  certain  Puget 
ulihty  polaa.  Puget  requartid  the 
CoaKgiasiop  to  diecJaiafi  jarie^ctioa 
ovar  the  AgveemaDL 

CoBumeat  drte^Octaber  29, 1993,  in 
accordance  with  Slaadard  Pasagnpk  E 
at  the  mad  of  thia  aotica. 


11.  InterCoaet  ^wu  Marfceth^C*. 

(Pocket  No.  ELg4-l-000l 

Take  ootioa  that  IntarCnast  Power 
KCtffcating.  Company  QntarCoasU  an 
Ctetober  5, 1993,  tendered  for  fiBng 
pursuant  to  Bula  207  (rftha 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.207  (19881.  a 
petiti<Hi  for  a  disctumer  of  jurisdiction 
under  sectkm  201  of  the  Federal  Power 
Act.  for  waivers  and  blanket  apprmeis 
under  various  regulations  of  tha 
Commission,  and  an  order  accepting  its 
Rats  Schedule  1.  to  be  effective  as  of 
December  3, 1993.  lateiCoast  is  aa 
indirect  wholly-owned  subsidiary  of 
lowa-Illinoia  Gas  and  Electric  Company, 
a  public  utility. 

TnterCoast  contends  to  engage  ia 
electric  power  and  energy  transactions 
as  a  broker  and  a  marketer.  InterCoast 
wiB  function  as  a  broker  in  transactions 
where  it  does  not  take  title  to  power  or 
energy.  faiteiCbast  will  act  as  a  marketer 
in  transactions  where  it  purchases 
power,  capacity  and  related  services 
from  producers  and  resells  such  power 
to  etlMr  purcbesera. 

Rate  Schedule  1  provides  fbr  the  sale 
of  Bi»9i9  at  «gnad  prfcaa  M^ed  to  a 


ceiling  equal  to  the  purchaser's 
alternative  coat  of  electric  power  Rate 
Schedule  1  also  provides  that  (1)  no 
sales  nsay  be  made  to  affiliates,  (2)  no 
sales  of  power  purchased  from  an 
affiliate  may  be  made,  p)  no  sales  may 
be  made  to  a  party  directly  connected  to 
the  transmission  facilities  of  an  affiliate, 
and  (4)  no  sales  may  be  made  which 
nquin  the  use  of  an  alRRete's 
transmission  facilities. 

Comment  dat«:  October  29, 1993.  ist 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  aatice. 

12.  Qtizena  Utilitiea  Co. 

lOadMt  Ne.  ERM-S-QOal 

Take  notice  that  Citizena  Utititiea 
Companv  (Qtizens)  on  October  4. 1993. 
tendered  fbr  filing  a  Transmission  Tariff 
for  back-up  transmission  service  for  the 
Village  of  Swanton,  Vermont  (SwantonJ. 

As  more  fully  s^  forth  therMn,  tha 
Transmission  Tariff  provides  that 
Swanton  may  receive  back-up 
transmission  service  from  Qtizene. 

Citiaens  reqiiests  waiver  of  the  notice 
requirements  ol  section  205  of  the 
Federal  Power  Ad  and  §  3S.3  of  the 
Commission's  Regulations  so  that  the 
proposed  rate  schedule  can  be  made 
effective  as  of  October  1. 1903. 

Gtixene  itateattwt  a  copy  of  its  filing 
was  served  on  Swento»  and  the 
Vermont  Pohlic  Service  Board. 

Comment  date:  Octabei  29. 19^.  ia 
accordaaca  with  Standard  Parngrnph  E 
end  of  this  notice. 

Stamdord  Pmagrapbm 

E.  Any  person  dcsiriog  tobe  heaxd  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  tha 
Federal  Energy  Regulatory  Cammlssioo. 
825  Ptorth  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accorduice 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  385.211  and 
385.214).  Alt  such  motians  ta  protaets 
should  be  fiSed  on  or  befcra  tha 
aMnment  data  ProtiKts  wiU  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  ha 
taken,  but  will  not  serve  to  aiake 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  avulable  fior  public 
inspection. 
Lois  D.  Caahell. 
Sectetaiy. 
[PR  Dec  a3-a»02  FiM  10r-l»-«3;  •:^4S  an^ 


fDecket  lie.  QF9a-1«1-Q021 

Caiciner  tnduatrlaa,  Irtc.;  Amendmcnf 
to  Filing 

Cktober  14, 1993. 

On  October  7. 1993.  Cakiaer 
Industries.  Inc.  tendered  for  filing  a 
supplement  to  its  filing  in  this  docket. 

The  supplement  pertains  to  the 
ownership  structure  and  technical 
aspects  of  its  cegeneration  facih'ty.  Mo 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filia^ 

Any  person  desiring  to  be  heard  ee 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  inlerTeDO 
or  protest  with  the  Federal  Energy 
Regulatory  Coaunission.  825  North 
Capitol  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  rules  211  end 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  by 
November  4, 1993.  and  must  be  served 
on  the  Applicant.  Protests  will  be 
considerad  by  the  Commissioa  m 
detennimng  the  appropiiate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intOTveca.  Copies 
of  this  filing  are  on  file  with  the 
Commissian  and  ne  availaye  (bi  public 
inspection. 
Latoaraihall. 
Secntarf. 

9il  Doc  «»-2S?e7  Piiad  tO-19-93;  k49  Mil 
MUMO  cooc  •rn^as^t 


Cambrtdgo  Electric  UoM  Co.;  FHhiS 

October  14, 1993. 

Take  notice  that  on  October  7, 1997, 
Cambridge  Electric  Light  Company 
(Cambridge)  tendered  for  SKng  an 
amendment  in  the  above-referenced 
docket. 

Any  person  desii  iiig  to  be  hetuif  orto 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regnhtory  Commission.  825 
North  Capitol  Street,  NE.,  Washingfon, 
E)C  20426.  in  accordance  with  Rubs  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procediffe  fl8  CFR  385.211 
and  18  CFR  385.214):  AM  such  motions 
or  protests  should  be  filed  on  or  before 
October  26. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determhuBg  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestmte  parties  to  tike  proceetfin^ 
Any  person  wishing  to  become  a  P*rty 
nust  file  •  notion  to  interrene.  Copies 
of  Dtts  fifing  arv  oxt  fils  witit  titv 
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Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc.  93-25745  Filed  10-15-93;  8:45  am) 

BILUNQ  COOE  tnT-OI-M 

[Docket  No.  CP94-1 7-000] 

East  Tennessee  Natural  Gas  Co.; 
Request  Under  Blanket  Authorization 

October  14. 1993. 

Take  notice  that  on  October  12. 1993, 
East  Tennessee  Natiiral  Gas  Company 
(East  Tennessee).  P.O.  Box  2511. 
Houston.  Texas  77252.  filed  in  Docket 
No.  CP94-1 7-000  a  request  pursuant  to 
§§  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.211)  for  authorization  to  construct 
and  operate  a  new  delivery  point  under 
East  Tennessee's  blanket  certificate 
issued  in  Docket  No.  CP82-412-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

East  Tennessee  proposes  to  establish 
a  new  delivery  point  at  M.P.  •» 

3215  - 1+10.55  on  its  Lobelville-Topside 
Line  in  Bradley  County.  Tennessee,  for 
the  delivery  of  up  to  8,500  dekatherms 
per  day  of  natural  gas  (the  maximum 
capacity  of  the  meter)  for  the  account  of 
Chattanooga  Gas  Company 
(Chattanooga).  East  Tennessee  states 
that  a  6-inch  hot  tap.  approximately  100 
feet  of  interconnecting  6-inch  pipe,  and 
measurement  facilities  would  be 
installed  on  a  site  provided  by 
Chattanooga  adjacent  to  East 
Tennessee's  existing  right-of-way.  East 
Tennessee  explains  that  the  related  firm 
transportation  service  would  be 
performed  under  its  Rate  Schedule  FT. 
and  that  the  gas  would  be  used  by 
additional  customers  in  the  Bradley 
County  Area.  East  Tennessee  estimates 
that  the  facilities  would  cost  $75,913 
which  would  be  reimbursed  by 
Chattanooga.- 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 


protest  is  filed  and  not  withdrawn 

within  30  days  after  the  time  allowed 

for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Lois  0.  Cashell. 

Secretary. 

(FR  Doc.  93-25704  Filed  10-19-93:  8:45  ami 

MUINQ  COOC  triT-OI-M 


[DockM  No.  CP94-1 5-000] 

Rorlda  Gas  Transmission  Co.; 
Request  Under  Blanket  Authorization 

October  14. 1993. 

Take  notice  that  on  October  12, 1993. 
Florida  Gas  Transmission  Company 
(FGT).  1400  Smith  Street,  P.O.  Box 
1188,  Houston,  Texas  77251-1188,  filed 
in  Docket  No.  CP93-1 5-000  a  request 
pursuant  to  8§  157.205  and  157.212  of 
the  Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorizadon  to  construct 
and  operate  a  delivery  point  in  Marion 
County.  Florida,  for  West  Florida 
Natural  Gas  Company  (WFNG)  under 
FGT's  blanket  certificate  issued  in 
Docket  No.  CP82-553-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

FGT  proposes  to  construct  and 
operate  a  tap.  about  80  feet  of  4-inch 
pipe,  a  meter  station  and  appurtenant 
facilities  at  a  cost  of  $260,000  which 
would  be  reimbursed  by  WFNG.  FGT 
states  that  it  would  deliver  up  to  9,000 
MMBtu  per  day  and  up  to  2.004.180 
MMBtu  per  year.  FGT  also  states  that 
the  proposal  would  not  impact  FGT's 
peak  day  or  annual  deliveries. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission. 
file  pursuant  to  Rule  214  of  the 
Conunission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretaiy. 

[FR  Doc.  93-25705  Filed  10-19-93;  8:45  am) 

BILUNO  COOE  1717-01-41 


[DockM  No.  RP94-1»-000] 

Mississippi  River  Transmission  Corp.; 
Umited  Waiver 

October  14. 1993. 

Take  notice  that  on  October  4. 1993. 
Mississippi  River  Transmission 
Corporation  (MRT)  filed  a  request  with 
the  Commission  for  authority  necessary 
to  permit  it  to  continue  to  perform 
imder  a  certificated  Agreement  and 
Exchange  and  Sale  of  Natural  Gas 
between  MRT  and  Natural  Gas  Pipeline 
Company  of  America  (Natural). 

MRT  requests  that  the  Commission 
grant  it  a  Umited  waiver  of  a  provision 
of  its  tariff  and  any  of  the  Commission's 
regulations  which  are  necessary  to 
permit  MRT  to  continue  this  exchange 
and  sale  arrangement. 

MRT  requests  that  the  Commission 
grant  it  a  limited  waiver  of  Section  2.3 
of  Rate  Schedule  USAS  in  MRT's  tariff 
to  permit  it  to  continue  transporting  the 
Mills  Ranch  Field  production  over 
MRT's  gathering  facilities  to  the  point  of 
intercoimect  with  Natural's 
transmission  facilities  so  that  the  parties 
can  continue  their  certificated  exdiange 
and  sale  arrangement  for  the  remaining 
term  of  the  agreement,  or  until  MRT  can 
successfully  negotiate  buyout 
agreements  with  the  Mills  Ranch 
producers. 

MRT  states  that  copies  of  the  filing 
have  been  served  upon  all  persons 
designated  on  the  official  service  list 
compiled  by  the  secretary. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  Mrith  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  21. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
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Bvailabl*  ior  public  iaspcEtiaa  kk  tb« 
public  reference  room. 

Secretary. 

P^  Doc  03-25700  Piled  10-%S-tt3;  8:45  an] 
» COM  cnvet-d. 


(OoeiHtllK,  B«9-133>«WI 

Porfland  GorwrBf  Etectrte  Co.;  FRtng 

OctoiMrKian. 

Take  notice  that  PadfiCirp,  on 
September  te,  1993,  tendered  for  filing 
In  accordance  with  18  CFR  part  35  of 
the  Commission's  Roles  and 
Regulations,  a  Certificate  of 
Concurrence  in  the  Assignment  and 
Agreement  Relating  to  Guiadian 
Entitlemant  Exchange  Agreement  (CSFE 
Agreement).  Contract  No.  14-03-60376 
and  the  GSFE  Agreement,  contract  No. 
14-03-47308.,  aft  filed  hy  Portlud 
General  Electric  Company  (PGE)  in  the 
above  referenced  dodttlt  VadSOarp  also 
tendered  its  Exhibit  C  t»  A»  CSFE 
Agreemaat  for  ftlteg. 

PadfiCbrp  ie<piests  a  waiver  of  prior 
notice  requirements  in  acootdaBce  %Hith 
18  CFR  35.11  of  the  CoBUBiMkm's  rules 
and  regulations  be  gsmtod  aod  that  an 
effective  date  of  April  1. 1968  be 
assigned.  The  waiver  wiB  have  no  effect 
on  PadfiCorp's  purchasers  under  other 
ratesrhailttlas. 

A117  penon  ^Mifisf  tob*  heard  er  te 
protest  taid  tttSng  riraokt  ffie  a  mati(m 
to  intiarvene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washdngton, 
DC  20426.  fai  accordance  witii  Roles  21T 
and  214  of  the  Commission's  Rules  of 
Practio  and  Ptoeedure  fl8  CFR  385.211 
and  18  CFR  385.214).  AU  such  motions 
or  protests  should  ha  filed  on  ox  befor* 
October  26. 1993.  Pmtacl  wfll  be 
considered  by  the  Commission  in 
deterroi^iing  the  appropriate  action  Co  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  (>)pies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubfic 
inspection. 

Ui»D.rsJiin. 

^PCPBTQI^ 

(FR  Doc  93-25744  Filed  10-19-93: 8:45  ami 
■auNQ  oooc  •n^■•Ml 


[DoeliarMa  CMI  1  090) 

UC  OperatiiigSaMkM;  Application  for 
Commission  O^anninatloa  of  Eaempl 
Whoiasais  Qsnsrator  Statu* 

CkAjher  14,  IMS. 

On  October  12, 1993,  UC  Operating 
ServioBS  CUDOS").  a  CaBfbmia  genml 
partnership  with  its  principaf  place  of 
DusiBess  at  9881  Brolnn  Laxtd  Parinray. 
Cblumbia,  Maryland  21046,  fifed  with 
the  Piederal  EiMngy  Rsgoiatory 
Cwimtission  as  appUotieB  far 
determiaatkm  of  exacB^  wfaaksala 
senOTator  statHS  ponuaat  ta  part  36ft  of 
tW  Cmmniasion's  reguktions. 

UQOS  iittanda  to  provkia  ^}«rat»f 
services  far  a  ptttveriaed  csal-fimd 
cogeaeratioa  faci^  wid>  a  im-Ttmitm 
net  poww  preductien  capacity  of 
between  approxiaiMely  165lt<W 
(summer)  and  167  MW  (winter).  AD  of 
the  facility's  electric  power  net  of  tha 
facility's  operating  electric  power  will 
be  purchased  at  wholesale  by  one  or 
BwrapoUicutfflties. 

Any  persoa  desiring  to  be  heard 
csBceming  the  appycatioB  for  exempt 
wholesale  generator  status  ^onld  fila* 
raeti^i  te  intrnvena  »r  cemm«nts  with 
tha  Fedara)  Ekiaigy  MegaktOfy 
Cbmmission,  825  North  Capitol  Street. 
NW.,  Washington,  DC  20426,  In 
accordance  with  §§  385.211  and  385J14 
of  the  Commission's  Rules  of  Piactfes 
and  Procedure.  The  CnmmiiMinn  wiii 
limit  itf  rAnsiditnliim  fff  rwwtti  ta 
thosa  that  cimcKm  tha  adequacy  or 
accuracy  of  the  applicatien.  AB  tucA 
Biotions  and  comments  shotud  ba  fijad 
on  or  before  October  29, 1993,  and  must 
bo  served  on  UCOS.  Any  person 
wishing  ta  becoasa  a  party  mast  file  • 
motim  to  hrtervene.  Cbp^  of  this  fifing 
wa  OB  fik  with  theCsRuaiseieD  and  are 
available  for  public  inspection. 
Lai»ai 


Seamtaiy. 

(FR  Dec  99^5796  Filed  10-t9^99;  8:45  aal 
I  COM  ITI7  at  w 


OMco  of  Wontt  &Mryy 
^  Dackat  Na.  93-0ft-NC4 

ThvCofMiMWPS  Go*  Co.  LM;  Orcter 
uiBiiuiiy  uiBiiaat  Muuiunzanon  to 
Export  Natural  CEa*  to  Canada 


r.  Office  of  Faasil  Eaergy,  DOK 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  The 
Consimiers  Gas  Company  Ltd. 
authorization  to  export  up  to  100  Bcf  of 
natural  gas  to  Canada  over  a  two-year 


term,  beginniag  on  die  date  of  &st 
delivery  after  December  15, 1993. 

l*^  order  is  available  for  rnspectien 
and  copying  in  tile  Office  of  Puds 
Piapwns  docket  room,  3F-956, 
Fermtal  Bmlding,  1000  bdepandenoe 
Avenue.  SW,  Washington,  DC  2058S, 
f202)  566-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m. ,  Kfonday  throngfa  Friday, 
except  Federal  holidays. 

Issued  In  tfTashington,  DC  October  12, 
1993. 

diflord  P.  TonMszBwski, 

Dfrector.  Office  afNaturai  Gex^  Office  ofFutk 

Programs,  Office  of  Fossil  Eaerff. 

(FR  Doc  93-25802  Filed  10-19-93;  8:45  ami 

■ajLMO  COOK  simi  tn  r 


[FE  Docket  Na  93-86-NQ] 

Noctharo  CaOfomla  Powfor 
Blanicef  Autfwrtzatfon  To  laipiasl 
Natural  Gas  From  Canada 

AGENCY:  OfBce  of  Fossil  Enai^,  DOE. 
ACnoi^  Netice  of  order. 

SUMHAHy:  Tha  Office  of  Foasil  Eaaigy  af 
the  Departmmit  of  Enei^  gives  notioa 
that  it  has  issued  an  ladai  giaiting 
NortheiB  CalxfuiDia  Power  Agency 
authorization  to  import  op  to  16  Bcf  ef 
nattzra)  gas  from  Canada  far  a  two-yaai 
term  beginning  on  the  date  of  the  :' 
dafivery. 

Thia  order  is  availabta  for  in 
and  copying  ia,  tha  Office  of  PualS 
Pra^ams  Diecket  Room,  3F-656. 
Fuiiestai  Building,  lOOOtndependemaa 
Avenue.  SW.,  Washington,  UC  20585. 
(202)  586-9478.  The  docket  room  is 
span  between  tha  boors  ef  9  a.a.  and 
4:30  p.m.,  Monday  thnogh  Friday, 
except  Federal  holidays. 

Issued  ia  Washington, DC, oaOclob«V 
1993. 


Oiflwdr. 

Director.  Office  ofNatanl  Go,  Ogke  afWuA 

Programs,  Office  of  fossil  Energy. 

[PR  Doc  93-K891  Filed  16-19-93;  8:49  am] 


CFt 


Ma  93-107-NQ] 


Padflc  Gaa  Transmission  Co.;  Order 
Granting  Btaniiat  Authorization  To 
bnport  Natural  Gas  From  Canada 

ASENCr;  Office  of  Fossil  Energy,  EXDE 
ACTION:  Notice  of  order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Pacific  Gas  Transmission  Company 
authorization  to  import  up  to  1  Bcf  of 
natural  gas  from  Canada  over  a  two-year 


r 
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term,  beginning  on  the  date  of  first 
delivery. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  docket  room  3F-056,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585.  (202)  586- 
9478.  The  docket  room  is  open  between 
the  hours  of  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  in  Washington.  DC.  October  13. 
1993 

Clifford  P.  Tomaszewski, 
Director,  Office  of  Natural  Gas.  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
(FR  Doc.  93-25803  Filed  10-19-93;  8;45  ami 

BILUNOCOOE  ttSO-OI-P 

[FE  DockM  No.  9»-92-NG] 

Wisconsin  Natural  Gas  Co.;  Long-Term 
Authorization  To  import  Natural  Gas 
From  Canada 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 


that  it  has  granted  Wisconsin  Natural 
Gas  Company  (WON)  authorization  to 
import  up  to  37,260  Mcf  per  day  of 
Canadian  natural  gas  for  ten  years 
beginning  November  1, 1993.  This  gas 
would  be  imported  from  ProGas  Limited 
and  Western  Gas  Marketing  Limited  as 
a  result  of  ANR  Pipeline  Company's 
unbundling  of  its  gas  supply 
arrangements  under  the  restructuring 
requirements  of  Order  636  issued  by  the 
Federal  Energy  Regulatory  Commission. 

WGN's  order  is  avilable  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056. 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC,  October  13, 
1993. 
Clifford  P.  Tonunawfki. 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  93-25800  Filed  10-19-93;  8:45  am] 
MUMQ  cooe  Mse-ei-F 


Office  of  Hearings  and  Appeals 

Cases  RIed  During  the  Week  of  July  23 
Through  July  30, 1993 

During  the  Week  of  July  23  through 
July  30,  the  applications  for  relief  Usted 
in  the  Appendix  to  this  notice  were 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  DC  20585. 

Dated:  October  14. 1993. 
George  B.  Bremay, 
Director,  Office  of  Hearings  and  Appeals. 


Date  received 

Name  of  refund  proceedlr>g/nam«  of  refurxl  appHcatlon 

CaaeNo. 

7/26/93 

Charter  International  0«  Co 

Austin  Hydro  Gas  Co..  Inc 

Sysco  Frosted  Foods,  Inc -.. 

Rhode  Islarxl  Colleae    ................... . 

RF351-6 

7/26/93 

7/27/93  

7/27/93 

RF340-189 
RCi72-211 
RR336-74 

7/23/93 

Iran  S    Lioht    IrtC                                         „. ....._.... 

RF300-21750 

7/23/93  thnj  7/30/93  

Atlantic  Rictifield,  AppUcatiuns  received  ............................................... 

Texaco  Refund,  Applicatkxw  received  

Crude  Oil  Refurxl,  Applications  received 

RF304-14253  Ihni  RF304-14281 

7/23/93  thru  7/30/93  

RF321-19813  thru  RF321-19822 

7/23/93  ttwu  7/30/93  

RF272-94795  thm  RF272-94807 

7/23/93  thru  7/30/93  

Citrooeile  refund,  Appllcatkx«  received  

RF336-38  thm  RR336-74 

[FR  Doc.  93-25795  Filed  10-19-93;  8:45  am) 
BiLUNG  cooe  MSO-ei-P 

Office  of  Hearings  and  Appeals 

Cases  RIed  During  the  Week  of  August 
13  Through  August  20, 1993 

During  the  Week  of  August  13 
through  August  20. 1993.  the  appeals 
and  applications  for  exception  or  other 


relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy. 

Under  EXDE  procedtiral  regulations.  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 


the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington.  DC  20585. 

Dated:  October  14. 1993. 
George  B.  Breznay 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  August  17  through  August  20. 1993] 


Date 

Name  and  Location  of  Applicant 

Case  No. 

Type  of  Submission 

Aug.  17. 1993  . 

L  &  M  Technologies.  Albuquerque    New 
Mexico. 

LWZ-0022 

Interlocutory.  If  granted:  The  request  for  a  hearing  by  an 
alleged  whistteblower  (Case  Ho.  LWA-0001)  Ronakl 
Son!  would  be  dismissed. 

Federal  Register  /  Vol.  58,  No.  201  /  Wednesday.  October  20.  1993  /  Notices  54133 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

[Week  of  August  17  through  August  20.  1993] 


Date 


Aug.  19.  1993 


Aug.  19.  1993 


Aug.  19.  1993 


l^ug  8. 1993 


Nam*  and  Location  ol  Appitcam 


Cicero  School  District  99.  Paris.  Tenr>esse« 


Fletcher    &    Associates,    Ltd,    Enosburg 
Fans.  Utah. 


Joseph  A.  Camardo,  Jr.,  AubLtm.  New  York 


Government  Accountability  Project,  Wash- 
tngton,  DC.. 


CascNo. 


RR272-112 


LEE-0051 


LFA-0314 


LFA-0312 


Type  of  Submteslon 


Request  tor  Modificabof\/Rescissioo  In  the  Crude  Oi*  Re- 
fund Proceeding.  H  granted:  The  May  19,  1993  Dismis- 
sal Letter  (Case  No.  RF272-87226)  issued  to  Dcero 
School  District  99  would  be  modified  regarding  tne 
firms  application  for  refund  sut>mitted  in  the  crude  o^t 
refund  proceeding. 

Exception  to  the  Reporting  Requiren^nts.  it  granted: 
Fletcher  &  Associates.  Ltd.  would  not  be  required  to  file 
Form  EIA-782B;  "Resellers'/Retailers'  Monthty  Petro- 
leum Product  Sales  Report." 

Appeal  of  an  Information  Request  Denial.  It  granted:  The 
July  19.  1993  Freedom  of  Information  Request  Dental 
issued  by  the  Pittsburgh  Naval  Reactors  Office  would 
be  rasctrKtod,  and  Joseph  A.  Camardo,  Jr.  would  re- 
ceive access  to  a  copy  of  various  documems  relating  to 
the  Setts  Atomic  Power  Laboratory,  Westr.ghouse 
Electnc  Corporation. 

AppMI  0*  an  Infonnation  Request  Denial.  If  granted:  The 
July  7,  1993  Freedom  of  Infomiation  Request  Denial  is- 
MMd  by  the  Oak  Ridge  Operations  Office  wouM  be  re- 
scinded, and  Government  Accountability  Protect  would 
receive  access  to  information  about  certain  oclMMoi  ol 
Martin  Marietta  Energy  Systems  and  Oak  RMge  Atsod- 
ated  Universities  at  Oak  Ridge  Natior«l  Laboratocy 


Date  received 


8/10/93 

a'12/93 

8/16/93 

8/16/93 

8/16/93 

8/1 6«3 

8/16/93  ™ 

8/16/93 

8/16/93 

8/1 6«3 

8/17/93 

8/17/93  .,„. 

8/17/93 

8/13/93  thru  8/20/93 
8/13/93  thni  8/20/93 


Hams  ot  refund  proceeding/narin*  of  refur^  application 


Market  Street  Texaco  

Denbe  Corp 

Magnon  South  State  Canal  .... 

Lydia  Carwl 

SL  Martinville  Canal 

Comeau3i  Seafood  ft  Groosfy . 

Dek:ambre  Canal  Station 

LydIa  Canal 

Pelican  03  Co 

ATs  Canal  Station  

Brister's  Texaco  Service  Ctr  ... 

Lumplcin  Freeway  Texas .„ 

Erthall  &  Son  Texaco 


Atlantic  Richfield  /^pptlcations  Received  .. 
Crude  Oil  Refund  Applications  Receh^ 


Case  No. 


RF321-19836 

RF349-5 

RF346-66 

RF346-67 

RF346-68 

RF346-69 

nF346-70 

RF346-71 

RF346-72 

RF346-73 

RF321-19837 

RF321-19838 

RF321-19e39 

RF304-14381  thai  RF304-14406 

RF272-94841  Ihni  RF272-94869 


(FR  Doc.  93-25794  Filed  10-19-93;  8:45  am] 

IMLUNG  COOC  •450-0t-# 



Issuance  of  Decisions  and  Orders 
During  the  Week  of  June  7  Through 
June  11, 1993 

During  the  weelc  of  June  7  througii 
June  11, 1993  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  The  following  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Appeal 

National  Security  Archive,  6/11/93. 
KFA-0280 


The  National  Security  Archive 
appealed  a  denial  by  the  Director  of  the 
Office  of  Classification  of  a  request  for 
information  that  it  filed  pursuant  to  the 
Freedom  of  Information  Act.  The 
Director  had  determined  that  a 
document  pertaining  to  Saudi  Arabian 
defense  should  be  withheld  pursuant  to 
Exemption  1  because  it  was  classified. 
After  reviewing  the  document  on 
appeal,  the  DOE  determined  that  some 
of  it  could  now  be  declassified  and 
released,  while  other  portions  must 
continue  to  be  withheld  as  secret 
national  security  information. 
Accordingly,  the  Appeal  was  granted  in 
part. 

Refund  Applications 

J.D.  Streett  &  Co..  Inc..  6/9/93.  RF272- 
67564 


The  DOE  issued  a  Decision  and  Order 
denying  the  Application  for  Refund 
filed  by  J.D.  Streett  k  Co.  in  the  Subpart 
V  crude  oil  refund  proceeding.  The 
Applicant  had  entered  into  a  consent 
order  under  which  it  released  all  claims 
to  a  Subpart  V  refund.  The  DOE  found 
that  the  terms  of  the  Consent  Order 
precluded  the  Applicant  from  receiving 
a  refund  in  the  crude  oil  refund 
proceeding. 

Murphy  Oil  Corporation/  Stormy  Oil 
Company,  6/9/93,  RF309-1429 
The  DOE  issued  a  Decision  and  Order 
rescinding  a  refund  granted  in  the 
Murphy  Oil  Corporation  special  refund 
proceeding  to  Ronald  Vukelich  for 
Murphy  product  purchases  made  by 
Stormy  Oil  Company.  It  was  determined 
that  in  May  of  1981.  Mr.  Vukelich 
purchased  only  the  assets  of  Stormy  Oil 
Company  bom  David  and  Rita  Storms. 
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We  concluded  therefore  that  Mr.  and 
Mrs.  Storms,  who  continued  to  own  all 
stodc  in  the  corporation  when  it  was 
dissolved  in  1981,  were  the  rightful 
recipients  of  the  Stormy  Oil  Company 
refund.  Accordingly,  the  refund  granted 
to  N4r.  Vukelich  was  rescinded  and  he 
was  ordered  to  remit  funds  totalling  $23 
(comprised  of  $19  principal  and  $4 
interest).  In  a  separate  decision,  the 
Stormy  Oil  Company  refund  was 
granted  to  Mr.  and  Mrs.  Storms. 

Texaco  Inc./Douglas  E.  Howie  Marshall 
Hayes  Distributorship,  6/9/93. 
RF321S473.  RF321-19538 

The  DOE  issued  a  Decision  and  Order 
in  the  Texaco  Inc.  refund  proceeding 


concerning  twt)  Applications  for 
Refund.  One  was  nfed  by  Mary  Hayes 
on  behalf  of  a  distributorship  that  she 
owned  with  her  late  husband.  The  other 
was  filed  by  Douglas  E.  Howie  who 
purchased  the  distributorship  on  July  1 . 
1980.  Howie  claimed  a  refund  for  the 
entire  1973  to  1981  refund  period  and 
supporting  his  claim.  After  being 
contacted  by  DOE.  Mrs.  Hayes  stated 
that  she  had  no  idea  that  she  might  have 
a  right  to  a  substantial  refund.  She 
subsequently  filed  her  own  application. 
The  DOE  found  that  the  affidavit  should 
be  given  little  weight  because  Mrs. 
Hayes  signed  it  out  of  a  desire  to  be 
helpful  and  without  a  full 
understanding  of  her  rights.  The  DOE 


also  found  that  the  affidavit  was 
contradicted  by  the  terms  of  the  sales 
contract  which  indicated  that  the  sale 
should  be  narrowly  construed. 
Accordingly.  Mrs.  Hayes  was  granted  a 
refund  for  the  period  prior  to  July  1, 
1980,  and  Howie  was  granted  a  refund 
for  the  period  after  that  date. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


AD.  Schramm  et  al RF272-92517 

Ath«n5  Independent  School  Dist  et  al  » ....,......>_ ~ RF272-8128S 

Atlantic  Richfield  Company/Albert  F.  Schrooder RF304-13281 

Atlantic  Richfield  Company/Art's  ARCO - RR304-58 

Atlantic  Richfield  Company/Daniel  W.  Currier  et  al « RF304-t3859 

Atlantic  Richfield  Company/Rudy  k  Son's,  Inc RF304-12071 

Rudy's  Car  Wash  ft  ARCO ~ RF304-12072 

Rudy's  ARCO  t1  - RF304-12073 

Rudy's  ARCO  •? ^ RF304-12074 

Clark  Oil  ft  Refining  Corp./aark  Super  100  of  Winona RF342-298 

Ike's  Super  too RF342-307 

Abduls  Qark  Service  RF342-318 

Qark  Oil  ft  Refining  Corp./Hilemans  Qark RF342-174 

foseph  Dunlap  Super  100 » ~ ~ RF342-213 

Edward  Schelfo  „~ „ RF342-222 

E  Vanderhoof  ft  Sons  RC272-195 

East  Bridgewater  School  Dist RF272-83359 

City  of  Hialeah  Gardens ., RF272-83446 

City  of  Grand  Rapids „ RF272-83527 

Farmers  Union  Elevator „ RF272-81889 

Faylor-Middlecreek.  Inc  ....» „ RF272-29838 

Faylor-Middlecreek.  Inc RD272-29838 

Gulf  Oil  Corporation/Center  Point  Gulf.  Inc ... RF300-16059 

Gulf  Oil  Corporation/Cralgs  Gulf  et  al ; RF30O-18189 

Gulf  Oil  Corporation/Homer's  Gulf  et  al ~ RF30a-15210 

Gulf  Oil  Corporation/Max's  Gulf  Service  ~- RF30O-14673 

Gulf  Certified  Car  Care ^^. ........ RF30O-15481 

LangleyGulf RF30O-15462 

OSTGulf , RF30O-15463 

Gulf  Oil  Corporation/McPhail  Gulf RF300-21741 

Gulf  Oil  Corporation/Reish  Gulf »-.......„_.........„....„„.. RF300-18214 

Gulf  Oil  Corporation/Riverside  Linen  Supply  „„..».......„ RF300-21743 

Gulf  Oil  Corporation/Roy  Krimper  Gulf  et  al - ....~ ~~~. «~..„ RF30O-13050 

Holsxim  Bakery.  Inc ^ .. ..„...„ RC272-200 

J  C.  Baldridge  Lumber  Co.  et  al  „ .'. RF272-65872 

Manjuette  Transportation  Co.,  Inc  „..„ RF272-15755 

Marquette  Transportation  Co.,  Inc  RD272-15755 

Metropolitan  Petroleimi  ft  Fuel/Waldo  Garcia RF349-1 

Mount  Carmel  Cemetery  Assoc  et  al _ RF272-92404 

Perry  OU  Company  et  al  „ RF272-90166 

Shaver  Transportation  Co „~..... ..„„...... .»„.........„ RC272-199 

Shell  Oil  Company/Conover  Shell  ft  Pantry RF315-4835 

Heffner'g  Shell  Service „ „ „ RF315-7442 

Bird  ft  Son.  Inc. RF315-10200 

Shell  Oil  Company/Onslow  Oil  Company  „... RF315-724 

Martin  Oil  Company „>«.......... „ RF315-725 

Texaco  Inc. /Lacey-Hollis,  Inc _- », RF321-14321 

Laceyft  Lacay  _ „ „ RF321-14323 

Texaco  Inc./Link*«  Texaco RF321-19758 

Texaco  Inc./Nolte's  Interstate  Texaco  et  al >................. RF321-2708 

Texaco  Inc./Strickland  Transportation  Co,  Inc.  et  al RF321-14S34 

Texaco  Inc./The  Valley  Line  Co — «... .„».. . „ „ RF321-3021 

Boise  Cascade  Corp  ...» „ „ „„ RF321-3103 

VVesteni  Trucking RC272-201 


06/09/93 
06/08/93 
06/10/93 
06/07/93 
06/09/93 
06/07/93 


06/11/93 


06/11/93 


06/07/93 
06/07/93 


06/08/93 
06/10/93 


06/10/93 
06/10/93 
06/09/93 
06/07/93 


06/10/93 
06/10/93 
06/10/93 
06/07/93 
06/11/93 
06/11/93 
06/07/93 


06/10/93 
06/10/93 
06/11/93 
06/09/93 
06/09/93 


06/10/93 
06/11/93 


06/07/93 
06/10/93 
06/11/93 
06/10/93 


06/10/93 
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Dismissals 


The  following  submissions  were  dismissed: 


Name 


Case  No. 


Ackley-Geneva  Community  Scixxil 

Beattiesfofd  Road  Gurt 

CaJ  Brekke 

Dickison  Fuel  &  Distributing  Company 

Eaton  City  School  District 

Gerald  Alexander 

Hamtwrg  Quarry,  Inc 

Hamilton  Elementary  #3 , 

Herman's  Gulf  Service  

John  P.  Lohrenz 

Lago  Vista  ISD  

Leroy  Community  Unit  School  District 

Lexington  C.U.  School  District? 

Marcellus  Central  School  _. 

Oregon  State  Board  of  Higher  Education  ... 

Page  Unified  School  District  «8 

Romarco  Corp 

Salt  Creek  School  District  48 

Spariand  Community  Unit  School  District  3 

Tom's  Gulf  Service 

Tonasket  School  District 

Top-Notch  Texaco - 

Trade  Services,  Inc  „ 

Western  Wayne  Schools 

WethersfieW  C.U.S.D.  230  

Williamsfield  C.U.S.D.  210 


RF272-e7406 

RF300-21587 

LFA-0301 

RF304-3350 

RF272-ei210 

RF321-4417 

RF300-19325 

RF272-e7078 

RF300-20935 

LFA-0298 

RF272-ei478 

RF272-81349 

RF272-ei332 

RF272-83599 

RF272-79C83 

RF272-81211 

RF300-19343 

RF272-87433 

RF272-81496 

RF300-13525 

RF272-87362 

RF321-11094 

RF300-14525 

RF272-87304 

RF272-87308 

RF272-87314 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forestall  Building,  1000  Independence 
Avenue,  SW.,  Washington^  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  October  14. 1993. 
Ceoigfl  B.  Breznayi 

Director,  Office  of  Hearings  and  Appeals. 
PR  Doc.  93-25793  Filed  10-19-93;  8:45  ami 

MJJNQCOOE  M50-01-» 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4791-91 

Standards  of  Performance  for 
Asbestos  National  Emission  Standards 
for  Hazardous  Air  Pollutants; 
Delegation  of  Authority  to  the 
Commonwealth  of  Virginia 

agency:  Environmental  Protection 
Agency. 

ACTION:  Informational  notice  re: 
delegation  of  authority. 

SUMMARY:  By  letter  of  July  15. 1993,  EPA 
Region  III  delegated  to  the 
Commonwealth  of  Virginia,  Department 


of  Labor  and  Industry  (DU)  the 
authority  to  implement  and  enforce 
provisions  of  the  National  Emission 
Standard  for  Hazardous  Air  Pollutants 
(NESHAP)  for  Asbestos,  including 
revisions  to  the  Asbestos  NESHAP 
regulations  promulgated  on  November 
20. 1990.  This  approval  was  granted 
after  EPA  review  of  a  request  from  the 
Virginia  DU  for  such  authority. 
EFFECTIVE  DATE:  Jlily  15. 1993. 
ADDRESSES:  Comments  may  be 
submitted  to  Thomas  J.  Maslany, 
Director,  Air,  Radiation  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  m,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107.  Copies  of  the  docxunents  relevant 
to  this  section  are  available  for  public 
inspection  during  normal  business 
hours  at  the  above  address;  or,  at  the 
Virginia  Department  of  Labor  and 
Industry,  Powers-Taylor  Building,  13 
South  Thirteenth  Street,  Richmond, 
Virginia  23219. 

SUPPLEMENTARY  INFORMATION:  By 
previous  Federal  Register  Notice  (FRN) 
dated  August  27, 1981,  EPA  Region  ID 
announced  the  delegation  of 
enforcement  authority  for  all  NSPS  and 
NESHAP  categories  to  the 
Commonwealth  of  Virginia  State  Air 
Pollution  Control  Board  (S,\PCB).  In 
addition,  that  FRN  also  announced  that 
all  future  revisions  to  NSPS  and 
NESHAP  regulations  would  be 
automatically  delegated  to  the  SAPCB, 


subject  to  certain  conditions.  By  letter 
dated  CDctober  28, 1992  to  the  Virginia 
Department  of  Air  Pollution  Control 
(DAPC),  EPA  confirmed  the  continuing 
authority  of  the  SAPCB  and  DAPC  to 
implement  and  enforce  the  November 
20, 1990  revisions  to  the  asbestos 
NESHAP  regulations. 

On  September  1, 1992,  the  Virginia 
Department  of  Labor  and  Industry  (DLI) 
submitted  documentation  to  EPA 
Region  in  and  requested  delegation  of 
authority  to  implement  and  enforce  the 
asbestos  NESHAP  regulations  for  major 
source  categories  within  Virginia,  in 
conjimction  with  the  DAPC  {since 
reorganized  as  part  of  the  newly  created 
Virginia  Department  of  Environmental 
Quality  PEQ)).  Included  with  that 
request  were  copies  of  the  Virginia 
Asbestos  NESHAP  Act  which  became 
effective  July  1, 1992,  the  Virginia 
"Regulation  for  Asbestos  Emissions 
Standards  for  Demolition  and 
Renovation  Construction  Activities  and 
the  Disposal  of  Asbestos  Containing 
Construction  Wastes;  Final  Rule"  which 
was  adopted  on  Au^st  25, 1992  by  the 
Virginia  Occupational  Safetj'  and  Health 
Codes  Board,  and  is  identical  to  the  EPA 
asbestos  NESHAP  for  renovation  and 
demolition  operations;  and  a  Virginia 
DLI  Program  Directive  outlining  DLI 
pohcies  and  procedures  for  scheduling 
of  inspections  and  taking  enforcement 
actions. 

After  a  thorough  review  of  the 
documentation  submitted.  Including  a 
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re\iew  of  the  administrative  and  legal 
capabilities  of  the  DLI,  EPA  Region  in 
approved  DLI's  request  for  delegation  in 
a  letter  dated  July  15, 1993,  subject  to 
the  terms  and  conditions  stated  therein. 
EPA  retains  concurrent  Asbestos 
NESHAP  enforcement  authority  in 
Virginia,  which  it  may  exercise 
whenever  the  Agency  deems  federal 
enforcement  necessary  to  achieve  the 
objectives  of  the  Clean  Air  Act. 

Effective  immediately,  copies  of 
notifications  required  pursuant  to  40 
CFR  61.14S(b)  for  asbestos  demolition 
and  renovation  projects  to  be  condiicted 
within  the  Commonwealth  of  Virginia 
shall  be  submitted  to  the  Virginia 
Department  of  Labor  and  Industry, 
Powers-Taylor  Building,  13  South 
Thirteenth  Street.  Richmond,  Virginia 
23219.  Separate  copies  of  such 
notifications  need  not  be  submitted  to 
the  EPA  Regional  Office. 

Antfaoritj:  This  notice  is  Issued  under  the 
authority  of  sections  111  and  112  of  the 
Qsan  Air  Act 

Dated:  September  13, 1993. 
Staoley  L  Laakowild. 
Acting  P.egional  Administrator 
tFR  Doc.  93-25760  Filed  10-19-«3: 8:45  am] 


[FRL-4785-8] 

HON/RACT  Intedfece  Draft  Guidance 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTXm:  Draft  guidance  for  public 

commenL 

SUMUARY:  This  draft  guidance  describes 
an  option  that  States  can  consider  in 
implementing  Reasonably  Available 
Control  Technology  (RACT)  under  the 
Clean  Air  Act  Specifically,  the 
guidance  describes  what  Uie  EPA  is 
calling  "presiunptive  alternative  RACT" 
(PAR)  for  emission  points  that  are  both 
affected  by  the  Hazardous  Organic 
NESHAP  (HON)  and  subject  to  the 
implementation  of  RACT. 

The  control  strategies  used  by  source 
owners  and  operators  to  comply  with 
the  HON  can  vary.  In  the  absence  of 
PAR.  the  implementation  of  RACT 
could  create  a  disincentive  to  some  of 
the  strategies  allowed  for  HON 
compliance.  This  draft  guidance  is 
intended  to  minimize  constraints  to 
flexibility  with  complying  with  the 
HON  that  may  be  created  by  the 
implementation  of  RACT.  while  at  the 
same  time  attempting  not  to  jeopardize 
the  emission  reductions  that  would  be 
achieved  by  RACT  implementation. 
FOR  njRTMER  MTORMATION  CONTACT: 
Mark  Morris  (telephone:  919-541- 


5416),  Emission  Standards  Division 
(MD-13).  U.S.  Environmental  Protection 
Agency.  Research  Triangle  Park,  North 
Cwolina.  27711. 

SUPPt^MENTARY  MFORMATION:  Title  I  of 
the  Clean  Air  Act.  as  amended  in  1990 
(Act),  contains  provisions  for  the 
attainment  of  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  ozone 
and  other  criteria  pollutants.  Section 
182(b)(2)  of  the  Act  requires  that  State 
implementation  plans  (SIP's)  for  certain 
ozone  nonattainmant  areas  be  revised  to 
require  the  implementation  of  RACT  for 
control  of  volatile  organic  compound 
(VOC)  emissions  from  sources  for  which 
the  EPA  published  pre-«nactment 
control  techniques  guidelines  (CTG's), 
or  for  which  the  EPA  will  pubUsh  a  CTG 
between  the  date  of  enactment  of  the 
1990  Clean  Air  Act  Amendments  (1990 
Amendments)  and  the  date  an  area 
achieves  attainment  status.  Section 
182(b)(2)  of  the  Act  also  requires  the 
implementation  of  RACT  for  control  of 
VOC  emissions  from  major  stationary 
sources  not  covered  by  a  CTG. 

The  EPA  has  defined  RACT  generally 
as:  the  lowest  emission  limitation  that  a 
particular  source  is  capable  of  meeting 
by  the  application  of  control  technology 
that  is  reasonably  available  considering 
technological  and  economic  feasibility 
(44  FR  53761).  RACT  for  a  particular 
source  is  determined  by  the  State  on  a 
case-by-case  basis,  considering  the 
technological  and  economic 
circumstances  of  the  individual  source. 
Further  information  on  CTG's  and  the 
definition  of  RACT  can  be  found  in  the 
Federal  Register  notice  dted  above. 
Prior  to  amendment  of  the  Act,  the 
EPA  had  published  27  CTG's.  Each  CTG 
describes  techniques  available  for 
reducing  emissions  of  VOC  from  one  or 
more  categories  of  sources.  The  primary 
purpose  of  each  CTG  is  to  inform  the 
State  and  local  air  pollution  control 
agencies  of  the  control  techniques 
available  for  the  class  of  sources  covered 
by  the  CTG.  In  addition  to  information 
on  control  techniques,  each  CTG 
contains  recommendations  to  the  States 
of  what  the  EPA  calls  the  "presumptive 
norm"  for  RACT.  based  on  the  EPA's 
evaluation  of  the  capabilities  and 
problems  general  to  the  industry.  This 
means  that  if  the  State  requires  the 
control  recommended  in  the  CFG,  then 
the  EPA  will  approve  such  a 
requirement  as  meeting  RACT  for  a 
source.  On  the  other  hand,  if  the  State 
makes  a  RACT  determination  that  is  less 
stringent  than  the  EPA  presumptive 
norm,  then  •  technological  and 
economic  fisasiUlity  analjrsis  must  be 
performed  to  Justify  deviation  from  the 
presumptive  norm.  Section  183(a)  of  the 


Act  requires  that  CTG's  be  issued  for 
thirteen  additional  categories  of 
stationary  soiirces  of  VOC  emissions 
within  three  years  of  enactment  of  the 
1990  Amendments. 

Section  1 12  of  the  Act  requires  that 
emission  standards  be  promulgated  for 
categories  and  subcategories  of  major 
sources  of  hazardous  air  pollutants 
(HAP's)  and  such  area  sources  as  the 
Administrator  finds  warrant  regulation. 
One  himdred  eighty-nine  pollutants  are 
listed  as  HAP's,  many  of  which  are  also 
VOC's.  Consequently,  standards 
promulgated  imder  section  112  will 
affect  some  of  the  same  emission 
sources  that  will  be  regulated  under 
section  182(b)(2).  The  HON  is  one  such 
regulation  to  be  promulgated  under 
Section  112. 

The  proposed  HON  rule  was 
published  in  the  Federal  Register  on 
December  31. 1992  (57  FR  62808).  Since 
the  HON  has  not  been  promulgated,  it 
may  be  revised  in  response  to  comments 
received  from  the  public.  These 
revisions  could  include  changes  in  the 
emissions  averaging  provisions,  which 
would  likely  necessitate  revision  of 
today's  draft  guidance. 

The  proposed  HON  includes 
provisions  for  process  vents,  transfer 
operations,  storage  vessels,  wastewater 
operations,  and  equipment  leaks 
associated  with  the  manufacture  of 
synthetic  organic  chemicals.  "The 
following  CTG's  have  already  been 
issiied  and  address  some  of  tihe  same 
emission  points  as  the  proposed  HON: 
(1)  The  Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI)  Air 
Oxidation  Processes  CTG  (December 
1984):  and  (2)  the  SOCMI  Fugitive 
Emissions  CTG  (March  1984).  The  EPA 
anticipates  issuing  other  CTG's  under 
section  183(a)  which  will  address  other 
HON  emission  points,  including:  (1) 
The  SOCMI  Reactor  Processes  and 
Distillation  Operations  Processes  CTG, 
which  was  published  in  draft  form  for 
public  comment  in  December,  1991  (56 
FR  64785);  (2)  the  Volatile  Organic 
Liquid  (VOL)  Storage  CTG;  and  (3)  the 
Industrial  Wastewater  CTG.  Drafts  of  the 
latter  two  are  imder  development  and 
expected  to  be  published  for  public 
comment  soon. 

As  discussed  earlier,  the 
implementation  of  RACT  is  required  not 
only  for  those  sources  for  whicn  a  CTG 
has  been,  or  will  be,  issued  but  is  also 
required  for  all  other  major  stationary 
sources  of  VOC  emissions.  Today's 
notice  contains  draft  guidance  to  States 
on  the  interface  between  the  HON  and 
both  CTG  RACT  rules  and  non-CTG 
RACT  rules  for  major  sources.  However, 
since  CTG's  have  been  issued,  or  will  be 
issued,  for  the  sources  affected  by  the 
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HON  (except  for  transfer  operations), 
the  emphasis  in  this  notice  will  be  on 
tha  inter&ca  between  the  HON  and  the 
RACr  rules  developed  in  accordance 
with  the  applicable  CTG's. 

The  regulatory-  framework  contained 
in  the  proposed  HON  and  the  RACT 
requirement,  as  interpreted  in  the 
CTC's,  has  two  main  components.  First, 
it  contains  applicability  criteria,  which 
.  are  criteria  used  to  determine  which 
emission  points  will  be  required  to 
reduce  their  emissions.  Second,  the 
HON  and  the  CTG's  contain 
descriptions  of  the  control  technologies 
and/or  control  technology  performance 
required  (or  recommended,  in  the  case 
of  CTG's)  at  the  emission  points  that 
meet  the  applicability  criteria.  For 
example,  the  storage  vessel  provisions 
for  fixed  roof  tanks  in  the  HON  may 
have  applicability  criteria  of  40,000 
gallons  and  0.1  psia.  This  means  that  all 
tanks  that  have  capacities  greater  than 
or  equal  to  40.000  gallons  and  that  store 
liquids  with  HAP  partial  pressures 
greater  than  or  equal  to  0.1  psia  would 
be  required  to  be  controlled.  The  control 
requirements  of  the  HON  could  be  met 
by  the  installation  of  reference  control 
technologies. 

Reference  control  technologies  are 
defined  simply  as  those  air  pollution 
control  devices  which  may  be  used  to 
salisfy  the  control  technology' 
requirements  of  the  HON.  In  siobpart  G 
of  the  proposed  HON  rule  (57  FR 
62608),  reference  control  technologies 
are  specified  for  each  kind  of  emission 
point  and  control  efficiencies  are 
established  that  each  device  should 
achieve  when  being  used  to  comply 
with  the  HON.  The  HON  reference 
control  technologies  are  identical  to  the 
control  technologies  and/or  control 
technology  performance  recommended 
in  the  CTG's  for  the  same  emission 
points. 

In  the  proposed  HON,  emission  points 
that  meet  the  applicability  criteria  are 
called  Croup  1  points.  Emission  points 
that  emit  HAP's  but  are  not  Group  1 
points  are  called  Group  2  points.  For 
example,  using  the  applicability  criteria 
above,  a  50.000  gallon  tank  vt^ch  stores 
a  liquid  with  a  HAP  partial  pressure  of 
1  psia  would  be  a  Group  1  emission 
point.  A  50,000  gallon  tank  which  stores 
a  hquid  with  a  vapor  pressure  of  0.05 
psia  would  be  a  Qroup  2  emission  point. 
The  terms  Group  1  and  Group  2  are  not 
used  in  the  CTG's  when  referring  to 
emission  points.  For  the  purpose  of 
discussion  within  this  notice,  however, 
emission  points  that  meet  the 
applicability  criteria  in  the  CTG  will  be 
referred  to  as  Ckoup  1  CTG  points. 
Emission  points  that  are  not  Group  1 


CTG  points  will  be  referred  to  as  Group 
2  CTG  points. 

Owners  and  operators  of  sources 
affected  by  the  HON  are  required  to 
reduce  their  HAP  emissions  to  a 
specified  "allowable"  level.  This 
allowable  level  of  HAP  emissions  is 
calculated  by  adding  all  Group  2  HON 
point  emissions  to  the  emissions  from 
all  Group  1  HON  points  that  would 
continue  to  be  emitted  after  the 
application  of  the  reference  control 
technologies.  Compliance  with  the  HON 
(i.e.,  achieving  the  allowable  level  of 
HAP  emissions)  can  be  achieved  either 
by  applying  the  reference  control 
technologies  to  all  Group  1  HON  points, 
by  employing  emissions  averaging,  or  by 
a  combination  of  the  two. 

Emissions  averaging  would  allow 
some  Group  1  HON  points  to  remain 
uncontrolled  (or  unaercontrolled)  if  the 
requisite  emissions  reductions  are 
"made  up"  at  other  points.  Emissions 
averaging  in  the  HON  consists  of 
generating  HAP  emissions  "credits"  at 
some  points  to  offset  HAP  emissions 
"debits"  at  other  points.  Credits  can  be 
generated  by  reducing  HAP  emissions  at 
Group  2  HON  points  (since  these  points 
are  not  required  to  reduce  their  HAP 
emissions)  or  by  reducing  HAP 
emissions  at  Group  1  HON  points 
beyond  the  reference  control  level. 
Debits  are  created  when  Group  1  HON 
points  are  left  uncontrolled,  or  are 
controlled  to  a  level  below  the  reference 
control  level 

The  emission  points  included  in  a 
HON  emissions  average  are  chosen  by 
the  plant  owmer  or  operator.  Group  1 
points  to  which  the  reference  control 
technologies  are  applied  are  neither 
credit  nor  debit  generators;  Group  2 
HON  points  that  are  left  uncontrolled 
are  not  debit  generators,  since  they  are 
not  required  to  be  controlled.  Since  the 
emission  points  described  above  are 
neither  credit  nor  debit  generators,  they 
woiild  not  be  included  in  HON 
emissions  averaiging:  these  points 
contribute  to  achieving  the  allowable 
HAP  emission  level  by  the  application 
of  reference  control  technolo^es  where 
applicable  (i.e.,  "point-by-point" 
application  of  controls).  The  emission 
points  included  in  a  HON  amissions 
average  contribute  to  achieving  the 
allowable  HAP  emission  level  by 
generating  enough  HAP  emissions 
credits  to  ofiset  HAP  emissions  debits. 
More  detail  on  credits  and  debits  can  be 
foimd  in  the  proposed  HON  rule  (57  FR 
62744). 

As  previously  mentioned.  CTG's 
addreiss  some  of  the  same  emission 
points  as  the  HON.  Because  souroes  may 
be  subject  to  both  the  HON  and  the 
RACT  nilas  developed  b^  States,  in 


some  instances  there  may  be  control 
requirements  from  both  rules  for  the 
same  emission  points.  In  these 
instances,  the  owner  or  operator  of  the 
source  would  traditionally  be  required 
to  meet  the  more  stringent  of  the  two 
control  requirements. 

As  explained  above,  an  owner  or 
operator  can  avoid  the  control 
reqxiirements  for  some  Group  1  HON 
points  if  emissions  averaging  is  used  to 
make  up  the  requisite  emissions 
reductions.  However,  the  specific 
emission  point  that  an  owner  or 
operator  might  wish  to  leave 
uncontrolled  as  part  of  a  HON  emissions 
average  could  still  be  subject  to  a  RACT 
control  requirement  because  of  its  VOC 
emissions.  As  a  result,  RACT  rules 
could  constrain  the  flexibility  provided 
by  HON  emissions  averaging.  Because  of 
this,  the  EPA  began  examining  options 
to  minimize  constraints  to  flexibility 
with  meeting  the  HON,  while  at  the 
same  time  attempting  not  to  jeopardize 
the  VOC  emission  reductions  that 
would  be  achieved  by  installing  controls 
at  Groiip  1  CTG  points. 

The  nrst  option  considered  by  the 
EPA  was  to  exempt  fit>m  the  CTG's  all 
emission  points  that  are  affected  by  the 
HON.  Emission  points  that  are  affected 
by  the  HON  do  not  necessarily  have  to 
be  controlled,  but  may  have  to  meet 
other  requirements  in  the  regulation, 
such  as  reporting  and  recordkeeping.  In 
other  words,  HON-effected  emission 
points  include  those  points  that  are 
either  Group  1  or  Group  2  for  the  HON. 
but  not  those  that  have  no  HAP 
emissions.  This  option  of  exemption 
would  be  acceptable  if  there  were  some 
way  to  ensure  that  all  Group  1  CTG 
emission  points  achieved  VOC 
reductions  by  the  installation  of  controls 
at  all  Group  1  HON  points.  However. 
the  possibility  exists  where  a  Group  2 
HON  emission  point  could  be  Group  I 
for  the  CTG.  and  compliance  with  the 
HON  for  this  point  would  not  require 
the  installation  of  controls.  Therefore, 
this  emission  point  wo\ild  achieve  no 
VOC  reductions  by  complying  with  the 
HON.  Even  if  the  emission  point  were 
Group  1  for  both  the  HON  and  the  CTG, 
if  the  point  emitted  only  a  small  amoimt 
of  HAP's,  it  could  be  easily  "averaged 
out"  using  emissions  averaging  in  the 
HON.  Again,  this  emission  point  would 
remain  uncontrolled  and  no  VOC 
reductions  would  be  achieved.  FinaUy, 
compliance  with  the  HON  may  be 
achieved  by  the  replacement  of  a  HAP/ 
VOC  w^ith  a  non-HAP  VOC.  Since  no 
HAP's  would  be  emitted  attet  the 
replacement  compliance  with  the  HON 
is  achieved.  However,  no  VOC 
reductions  oomr.  For  the  reasons  given 
above,  the  option  of  exempting  the  HON 
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points  from  the  CTG's  was  considered 
unacceptable. 

Anotner  option  considered  was  to 
allow  VOC  emissions  trading.  Under 
this  option,  some  Group  1  CTG  points 
could  remain  uncontrolled  if  VOC 
reductions  are  achieved  elsewhere  at  the 
facility.  For  example,  if  HON  emissions 
averaging  is  used  to  "average  out"  an 
emission  point  that  is  Group  1  for  the 
CTG.  this  point  may  stil!  remain 
uncontrolled  if  sufficient  VOC 
reductions  are  achieved  at  other  points. 
Such  VOC  emissions  trading  is 
currently  allowed  under  certain 
conditions  in  the  proposed  Economic 
Incentive  Program  (EIP)  rules  (58  FR 
11110). 

EIP's  are  programs  that  States  may 
choose  to  adopt  in  order  to  increase  the 
flexibiUty  and  lower  the  cost  of 
attaining  and  maintaining  the  NAAQS. 
Programs  could  include  strategies  such 
as  emission  fees,  marketable  permits, 
emissions  trading,  etc.  VOC  emissions 
trading  under  EIP's  is  an  acceptable 
option  for  minimizing  the  constraints  to 
HON  compliance  strategies  that  were 
discussed  earher. 

The  proposed  EIP  rules  are  general  in 
nature  due  to  the  variety  of  EIP  designs 
which  may  be  submitted  to  the  EPA  for 
approval  as  part  of  a  SIP.  Today's 
guidance  is  intended  to  provide  the 
States  with  a  specific  alternative  to 
traditional  point-by-point  RACT 
compliance,  namely  VOC  emissions 
averaging.  Provisions  for  VOC  emissions 
averaging  among  HON-affected  points, 
which  is  the  final  option  to  be 
discussed,  can  be  included  in  a  State's 
RACT  rule.  If  such  provisions  of  a 
State's  RACT  rule  comoly  with  today's 
guidance,  then  they  will  be  approvable 
as  meeting  RACT  by  the  EPA.  Such 
provisions  could  also  be  included  in  a 
State's  EIP. 

The  final  option  considered  was  to 
recommend  a  presumptive  alternative 
RACT  (PAR)  for  emission  points 
affected  by  both  the  HON  and  RACT 
rules.  Similar  to  the  HON  requirement, 
PAR  is  met  if  the  VOC  emissions  from 
the  HON-affected  points  are  reduced  to 
a  specified  allowable  level.  This 
allowable  level  of  VOC  emissions  is 
determined  using  the  same  methodology 
used  in  the  proposed  HON  to  calculate 
the  allowable  HAP  emission  level, 
except  that  VOC  emissions  from  the 
CTG  points  are  used  in  the  calculation. 
In  other  words,  the  allowable  VOC 
emission  level  for  the  HON-affected 
points  is  calculated  by  adding  all  Group 
2  CTG  point  VOC  emissions  to  the  VOC 
emissions  from  all  Group  1  CTG  points 
that  would  continue  to  be  emitted  after 
the  application  of  the  CTG- 
recommended  control  technologies. 


PAR  is  an  alternative  RACT  in  that  it 
allows  for  VOC  emission  reduction 
strategies  other  than  the  point-by-point 
application  of  the  controls 
recommended  in  the  CTG's.  PAR  is 
presumptive  in  that  if  a  State  requires 
the  alternative  RACT  as  described  in 
this  guidance,  then  the  EPA  will 
approve  such  a  requirement  as  meeting 
RACT  for  the  HON-affected  emission 
points  at  a  plant  without  the  State 
providing  an  economic  or  technological 
feasibility  analysis. 

As  discussea  earlier,  the  control 
strategy  used  to  achieve  the  allowable 
HAP  emission  level  is  chosen  by  the 
plant  owner  or  operator.  These 
strategies  may  consist  of  a  combination 
of  point-by-point  application  of  controls 
at  some  points  and  emissions  averaging 
at  other  points.  Regardless  of  the  control 
strategy  chosen  for  HON  comphance, 
PAR  is  met  if  the  VOC  emissions  from 
the  HON-affected  points  are  reduced  to 
the  allowable  level. 

If  HON  reference  control  technologies 
are  applied  at  an  emission  point  that  is 
affected  by  a  CTG,  then  this  point  is 
automatically  meeting  PAR,  since  the 
HON  reference  control  technologies  and 
the  CTG-recommended  technologies  are 
identical.  No  demonstration  of  sufficient 
VOC  emission  reduction  needs  to  be 
made,  since  the  actual  VOC  emissions 
from  this  controlled  point  will  always 
be  equal  to  the  allowable  VOC 
emissions.  However,  if  the  emission 
point  were  Group  2  for  the  CTG,  then 
the  owner  or  operator  may  wish  to  use 
the  VOC  reductions  achieved  by  the 
controls  as  credits  to  offset  VOC 
emission  debits  at  other  HON-affected 
Group  1  CTG  points.  In  this  case,  the 
VOC  reductions  bom  this  point  would 
be  included  in  a  calculation  to  ensure 
that  the  VOC  credits  outweigh  the  VOC 
debits.  The  calculation  procedures  used 
to  estimate  the  emissions  from  HON 
points  and  the  procedures  used  to 
average  such  emissions  are  contained  in 
the  proposed  HON  rule  (57  FR  62744). 
These  same  procedures  are  to  be  used  to 
calculate  and  average  VOC  emissions 
under  PAR. 

If  8  HON  control  strategy  does  not 
reduce  the  VOC  emissions  from  the 
HON-affected  points  to  the  allowable 
level,  then  additional  reductions  would 
be  necessary  to  achieve  this  level.  These 
additional  reductions  could  be  obtained 
by  reducing  VOC  emissions  further  at 
one  or  more  of  the  HON-affected  points. 
The  reductions  also  could  be  obtained 
by  reducing  VOC  emissions  from  Group 
2  CTG  points  that  are  not  affected  by  the 
HON.  Reductions  achieved  at  Group  1 
CTG  points  that  are  not  affected  by  the 
HON  could  not  be  used,  unless  the  VOC 
emissions  frx>m  these  points  are  reduced 


beyond  the  level  recommended  by  the 
CTG  (e.g.,  by  installing  controls  that  are 
more  effective  than  the  recommended 
control  technologies). 

As  explained  earlier,  the  VOC 
reductions  necessary  to  meet  PAR  are 
determined  by  theoretically  applying 
the  CTG-recommended  control 
technologies  to  the  Group  1  CTG  points. 
However,  a  CTG  has  not  been  (and  is 
not  expected  to  be)  issued  for  transfer 
operations.  Therefore  EPA  would 
consider  that  PAR  is  met  with  no 
emission  reductions  from  transfer 
operations.  It  should  be  noted  that 
emissions  from  transfer  operations  are 
usually  small  compared  to  those  from 
the  other  emission  points. 

It  is  important  to  note  that  equipment 
leak  emissions  are  not  included  in 
emissions  averaging  in  the  proposed 
HON.  The  reasons  for  their  exclusion 
are  given  in  the  preamble  to  the 
proposed  HON  rule.  One  of  the  reasons 
is  tbat  there  is  no  fixed  performance 
level  in  the  equipment  leaks  standard  in 
the  HON;  therefore,  there  would  be  no 
way  to  determine  what  level  of 
emissions  is  "cdlowable".  For  the  same 
reasons  that  equipment  leak  emissions 
are  not  included  in  HON  emissions 
averaging,  the  EPA  is  proposing  that 
these  emissions  not  be  included  in  the 
averaging  under  PAR. 

Whether  compliance  with  the  HON  is 
achieved  by  installing  the  reference 
control  technologies  at  Group  1  HON 
points  or  by  employing  emissions 
averaging,  all  monitoring,  reporting,  and 
recordkeeping  (MRR)  requirements  for 
emission  points  that  meet  PAR  will  be 
met  if  the  HON  MRR  requirements  are 
met  for  the  same  points.  In  this  way, 
there  will  be  no  duplicative  MRR 
requirements. 

1*0  this  point,  there  has  been  no 
mention  of  the  period  of  time  within 
which  a  source  must  maintain  its  VOC 
emissions  at  or  below  the  allowable 
level  in  order  to  meet  PAR.  When 
averaging  emissions  under  the  HON.  a 
source  must  demonstrate  that  its  actual 
HAP  emissions  are  at  or  below  the 
allowable  HAP  emission  level  on  a 
annual  basis.  In  addition  to  this 
demonstration,  the  source  must 
demonstrate  that  it  has  not  exceeded 
specified  emission  levels  on  a  quarterly 
basis.  Since  the  VOC  "averaging" 
allowed  under  PAR  is  intended  to  be 
identical  to  the  HAP  averaging  under 
the  HON,  the  same  demonstrations 
would  have  to  be  made  for  the  VOC 
emissions.  However,  the  pxirpose  of 
VOC  RACT  rules  is  to  reduce  VOC 
emissions  from  sources  located  within 
ozone  nonattainment  areas  so  that  these 
areas  can  achieve  attainment  status. 
Since  the  ozone  NAAQS  is  a  short-term 
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standard,  a  24-hour  averaging  time  is 
typically  used  to  construct  attainment 
aemonstrations.  To  resolve  the 
difinence  between  averaging  times,  the 
EPA  is  proposing  that  the  annual 
averaging  time  fa«  used  as  long  as 
sources  can  make  a  statistical  showing 
that  the  longer  averaging  time  will  not 
interfere  with  demonstrations  of 
reasonable  further  progress  (RFP)  and 
the  attainment  of  snort-term  NAAQS, 
Since  the  HON  afiiects  mostly 
continuous  processes,  there  should  be 
little  difiSculty  in  demonstrating  that 
emissions  averaged  on  a  annual  basis 
are  eouivalent  to  those  averaged  on  a 
daily  oasis.  Guidance  on  making  the 
equivalency  demonstration  between  24- 
hour  averaging  and  longer-term 
averaging  is  oirrently  being  developed. 

Witn  the  incorporation  oT  PAR,  the 
EPA  is  proposing  that  the  Agency  will 
approve  a  State's  RACT  determination  if 
it  meets  one  or  more  of  the  following 
emission  reduction  programs: 

(1)  The  traditional  presumptive 
RACT.  The  State  requires  that  each 
Croup  1  CTG  point  apply  the  control 
technology  recommended  in  the  CTG: 

(2)  PAR.  The  State  requires  that  HON- 
affected  points,  after  complying  with  the 
HON.  also  achieve,  in  the  aggregate, 
VOC  reductions  sufficient  to  achieve  the 
allowable  VOC  level  PAR  can  be 
applied  whether  compliance  with  the 
HON  is  achieved  by  applying  reference 
control  technologies  at  each  HON  Group 
1  emission  point,  or  by  employing 
emissions  averaging.  If  VOC  reductions 
resulting  from  HON  compliance  are 
insufficient  to  achieve  the  allowable 
level,  then  additional  reductions  would 
be  necessary  to  meet  the  requirement;  or 

(3)  A  case-by-case  alternative  RACT 
determination.  The  State  requires 
emission  reduction  technology  less 
stringent  than  that  recommended  in  the 
CTG.  In  such  instances  of  case-by-case 
RACT  determinations,  the  State  must 
complete  a  technological  and  economic 
feasibility  analysis. 

The  State  could  also  allow  VOC 
averaging,  such  as  described  under  PAR, 
and  use  their  alternative  technologies 
and  applicability  criteria  as  the  basis  for 
detennining  the  necessary  VOC 
reductions.  If  a  State  allows  an 
emissions  averaging  program  that  does 
not  comply  with  this  guidance,  then  the 
State  must  submit  the  provision  as  an 
economic  incentive  program  and  meet 
the  requirements  outlined  in  the  EIP 
rules. 

A  State  could  use  any  combination  of 
the  above  options  within  one  plant.  For 
example,  one  part  of  a  plant  that  emits 
no  HAP's  could  apply  option  one  or 
three  at  each  emission  point;  another 
part  of  the  plant  that  must  comply  with 


the  HON  could  use  the  second  option  to 
comply  with  the  RACT  requirement 

£)umples  of  the  PAR  are  given  below 
for  several  hypothetical  diemical  plants. 
As  discussed  above,  there  are  several 
options  available  for  an  approvable 
RACT  determination.  Ahhoiigh  each  of 
these  options  could  be  used  in  the 
examples  that  follow,  the  examples  are 
intended  primarily  to  explain  PAR. 

It  is  important  to  note  that  the 
explanation  given  above  of  HON 
emissions  averaging,  though  accurate, 
has  been  somewnat  simplified.  Omitted 
from  the  explanation  was  a  description 
of  discount  factors.  Reductions  of  HAP's 
made  at  certain  emission  points  to  avoid 
the  control  requirements  at  other  points 
may  be  "discounted"  by  some  feclor  to 
ensure  that  the  environment  does  not 
sufiar  from  the  allowance  of  emissions 
averaging.  As  an  example,  if  the 
discount  fector  were  0%,  then  a  plant 
could  avoid  the  control  requirements  on 
a  one  ton  emission  point  by  redudng 
emissions  at  other  points  by  one  ton.  If 
the  discount  factor  were  20%,  then  1.2 
tons  of  reductions  would  be  necessary 
to  avoid  tbe  control  requirements  at  the 
one  ton  point  The  proposed  HON  does 
not  specify  an  exact  figure  for  the 
discount  mctor  but  seeks  comment  on  a 
factor  in  the  range  of  0%  to  20%.  Since 
no  exact  figure  has  been  specified,  and 
to  keep  the  examples  that  follow  as 
simple  as  possible,  the  discount  fector  is 
asstimed  to  be  zero. 

The  plant  for  the  first  example  is 
shown  in  Figure  1.  This  plant  consists 
of  a  Group  1  HON  tank,  Group  2  HON 
tank.  Group  1  HON  vent,  Group  2  HON 
vent,  and  some  Ckoup  1  and  Group  2 
CTG  emission  points  that  are  not 
affected  by  the  HON.  The  Group  1  and 
Group  2  HON  points  are  also  Group  1 
and  &oup  2  for  the  CTG,  respectively. 
The  HON-a£fected  emission  points  in 
this  example  emit  HAPA'OC,  that  is, 
HAP's  which  are  also  VOC's;  the 
emission  points  that  are  not  affected  by 
the  HON  are  those  that  emit  only  VOC's. 
In  this  example,  the  plant  decides  to 
comply  with  the  HON  by  applying 
reference  control  technologies  to  eil 
Group  1  HON  points.  Since  these  points 
apply  the  controls  required  by  the  HON, 
they  are  also  meeting  PAR. 

In  Example  1,  the  Group  2  HON 
points  are  also  Group  2  for  the  CTG,  and 
are  not  required  to  be  controlled.  The 
emission  points  at  this  plant  that  are  not 
affected  by  the  HON  are  required  to 
meet  whatever  regulatory  requirements 
apply  to  them. 

The  plant  in  the  first  example  also 
will  be  used  for  the  second  example 
(Figure  2).  In  this  example,  the  plant 
decides  to  comply  with  the  HON  by 
using  a  combination  of  point-by-point 


application  of  controls  and  emissions 
averaging.  The  chosen  control  strategy  is 
to  apply  HON  reference  control 
technologies  to  the  vents  and  leave  the 
tanks  uncontrolled.  The  allowable  HAP 
emission  level  is  8.25  tons  per  year.  The 
Group  2  HON  tank  and  the  Group  1 
HON  vent  contribute  to  achieving  the 
allowable  HAP  emission  level  by  the 
point-by-point  application  of  controls 
and  are  not  included  in  HON  emissions 
averaging  because  they  are  neither 
credit  nor  debit  generators.  The  Group 

1  HON  tank  is  a  d^it  generator,  since 

it  is  left  uncontrolled;  the  amount  of  the 
debit  is  2.65  tons  per  year.  The  Group 

2  HON  vent  is  a  credit  generator,  the 
amount  of  the  credit  is  2.94  tons  par 
year.  Since  the  HAP  emission  crodit  is 
greater  than  the  HAP  emission  debit, 
this  plant  is  in  compliance  with  the 
HON. 

Since  the  Ckoup  1  HON  points  and 
Group  2  HON  points  are  (koup  1  and 
Group  2  for  the  CTG,  respectively,  and 
since  all  emissions  tnaa  these  points  are 
HAPA^OC.  the  aUowable  level  of  VOC 
emissions  is  the  same  as  the  allowable 
HAP  level  or  A.  25  tons  per  year. 
Consequently,  the  HON-affected  points 
are  also  meeting  PAR  with  the  chosen 
control  strategy.  As  in  Example  1.  the 
emission  points  outside  the  HON- 
affected  "source"  are  required  to  meet 
any  applicable  regulatory  requirements. 

'The  plant  for  the  third  example  is 
shown  in  Figure  3.  This  plant  is 
identical  to  those  in  the  nrst  two 
examples,  except  that  the  Group  2  HON 
tank  is  now  Group  1  for  the  CTG.  Where 
before  this  tank  emitted  five  tons  of  a 
HAP  that  was  also  a  VOC.  in  this 
example  the  tank  emits  only  half  a  ton 
of  HAP  and  4.5  tons  of  non-HAP  VOC. 
The  plant  decides  to  comply  with  the 
HON  by  applying  reference  control 
technologies  to  the  Group  1  HON 
points.  Since  these  points  apply  the 
controls  required  by  the  HON,  they  are 
also  considered  to  be  meeting  PAR.  The 
Group  2  vent  can  remain  uncontrolled, 
since  it  is  Group  2  for  both  the  HON  and 
the  CTG.  The  Group  2  HON  tank, 
however,  must  apply  RACT  controls 
since  it  is  Group  1  for  the  CTG.  Again, 
the  effect  of  regulations  on  the  emission 
points  outside  the  HON-affected  source 
is  the  same  as  in  the  previous  examples. 

In  the  fourth  example  (Figure  4)  the 
plant  used  is  identical  to  the  one  in 
Example  3.  The  plant  decides  to  comply 
with  the  HON  using  a  combination  of 
point-by-point  application  of  controls 
and  emissions  averaging.  The  chosen 
control  strategy  is  to  apply  reference 
control  technologies  to  the  vents  and 
leave  the  tanks  uncontrolled.  The  plant 
is  allowed  to  emit  five  percent  of  its 
Group  1  tank  emissions,  tvra  percent  of 
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its  Group  1  vent  emissions,  and  all  of  its 
Group  2  point  emissions.  So,  the 
allowed  HAP  emissions  are  3.75  tons 
per  year.  Although  the  allowable  HAP 
emissions  from  this  plant  are  not  the 
same  as  the  allowable  HAP  emissions 
from  the  plant  in  Example  2,  the 
explanation  of  how  this  plant  achieves 
the  allowable  HAP  emission  level  is 
identical  to  the  explanation  given  in 
that  example. 

The  allowable  VCX3  emission  level  is 
3.5  tons  per  year.  The  Group  1  CTG  vent 
contributes  to  achieving  the  allowable 
VOC  emission  level  by  the  point-by- 
point  apphcation  of  controls  and  is  not 
included  in  the  VOC  emissions 
averaging  because  it  is  neither  ■  credit 
nor  a  debit  generator.  In  this  example, 
both  tanks  are  debit  generators  since 
they  are  Group  1  for  the  CTG  and  are 
left  uncontrolled:  the  VCX3  emission 
debits  are  7.6  tons  per  year.  The  Group 
2  CTG  vent  is  a  credit  generator;  the 
amount  of  the  credit  is  2.94  tons  per 
year.  Since  there  are  not  enough  VOC 
emission  credits  to  ofiiset  the  debits,  the 
chosen  control  strategy  does  not  reduce 
VCXT  emissions  to  the  allowable  le\'el, 
and  4.66  tons  per  year  of  VOC 
reductions  must  be  achieved  {rem  other 


points.  These  VOC  reductions  could  be 
obtained  by  controlling  the  HON- 
affected  Group  1  CTG  tank,  or  by 
controlling  a  Group  2  CTG  point  that  is 
outside  the  HON-affected  source.  The 
reductions  also  could  be  obtained  by 
controlling  a  Group  1  CTG  point  outside 
the  HON-affected  source  to  a  level 
beyond  that  required  by  the  CTG. 

The  purpose  of  this  notice  is  to  seek 
comment  on  guidance  for  emission 
points  that  are  aflected  by  both  the  HON 
and  RACr  rules.  The  rationale  for 
recommending  the  PAR  in  this  guidance 
is  that,  althou^  applicability  criteria 
may  differ  between  the  HON  and  CTG's, 
the  control  technologies  recommended 
in  the  CTG's  and  required  by  the  HON 
are  the  same.  Therefore,  if  HON 
compliance  is  achieved  by  applying 
controls  at  all  Group  1  HON  points, 
these  points  would  achieve  VOC 
reductions  equal  to  those  that  would  be 
achieved  by  Uie  apphcation  of  the  CTG- 
recommended  controls.  In  the  cases 
where  emissions  averaging  is  used  to 
comply  with  the  HON,  the  requirement 
of  reductions  in  VOC  emissions  to  a 
specified  level  prevents  sacrificing  any 
VOC  reductions  that  normally  would  be 
achieved.  In  the  event  that  a  State's 


RACT  rule  contains  control 
requirements  that  are  more  stringent 
than  those  in  the  CTG,  PAR  may  not  be 
an  acceptable  option.  Nothing  prevents 
States  from  requiring  technology  that  is 
more  stringent  than  the  CTG- 
recommended  controls.  However,  the 
EPA  encourages  States  to  allow  PAR  as 
an  option  to  remove  the  disincentive  to 
HON  compliance. 

As  mentioned  previously,  today's 
notice  contains  guidance  only  for  the 
interface  between  the  HON  and  RACT 
rules.  EPA  is  considering  developing 
similar  gviidance  for  future  CTG's  where 
the  source  category  is  also  being 
addressed  by  Section  112  rules. 
Comment  is  welcomed  regarding  similar 
guidance  for  the  interface  between 
future  CTG's  and  Section  112  rules  for 
categories  such  as  Batch  Processes. 
Aerospace,  Shipbuilding  and  Repair, 
and  Wood  Furniture.  There  will  be 
other  opportunities  for  interested  parties 
to  comment  as  these  CTG's  and  Section 
112  rules  are  being  developed. 

Dated:  October  11, 1993. 
Michael  Shapiro. 

Assistant  Administrator  for  Air  €md 
Radiation. 

BOUNO  CODE  ««0-6e-r 
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Ix   PAR  Example  1. 


6  ros 


THIS  PLANT  DECIDES  TO  COMPLY  WITH  THE  HON  BY  INSTALLING  THE  REFERENCE 
CONTROL  TECHNOLOGIES  AT  ALL  GROUP  1  HON  POINTS. 

SINCE  THE  GROUP  1  HON  POINTS  INSTALL  THE  REQUIRED  CONTROLS.  THESE  POINTS 
ARE  ALSO  CONSIDERED  TO  BE  MEETING  PAR. 

SINCE  THE  GROUP  2  HON  TANK  AND  VENT  ARE  GROUP  2  FOR  THE  CTG.  THESE  POINTS 
ARE  NOT  REQUIRED  TO  REDUCE  THEIR  EMISSIONS.  { 

THE  EMISSION  POINTS  THAT  ARE  NOT  AFFECTED  BY  THE  HON  ARE  REQUIRED  TO  MEET 
ANY  APPLICABLE  REGULATORY  REQUIREMENTS. 


COINCIDENTALLY,  THE  HON  CONTROLS  ARE  IDENTICAL  TO  THE  CTG  CONTROLS  FOR 
TANKS  AND  VENTS;  THEREFORE,  THIS  PLANT  IS  ACTUALLY  MEETING  THE  CTG 
"PRESUMPTIVE  NORM"  FOR  RACT. 
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Figur*  2s  PAR  Bzaapls  2. 


S  KMS 
NUMVOC 


4.3   IONS  NON-HKP  VOC 


y    «o>MT     I 


•  TOfi 


S  TOW 


THIS  PLANT  DEGDES  TO  COMPLY  WITH  THE  HON  USING  A  COMBINATION  OF  POINT- 
BY-POINT  APPLICATION  OF  CONTROLS  AND  EMISSIONS  AVERAGING.  ACCORDING  TO 
THE  HON.  THE  PLANT  IS  ALLOWED  TO  EMIT: 

Emiowdnap   -   (.02)(GROUP  1  VENT  HAP  EMISSIONS)  +  GROUP  2  VENT  HAP  EMISSIONS 
+  I.05HGROUP  1  TANK  HAP  EMISSIONS)  +  GROUP  2  TANK  HAP 
EMISSIONS 

-  (.02)(5  TPY)  ♦  3  TPY  ^^  (.05)P  TPY)  +  5  TPV  -  8.25  TRY. 

CONTROL  STRATEGY:  CONTROL  BOTH  VENTS  TO  98%  AND  LEAVE  THE  TANKS 
UNCONTROLLED. 

GROUP  2  HON  TANK  AND  GROUP  1  HON  VENT  COMPLY  POINT-BY-POINT. 

GROUP  1  HON  TANK  AND  GROUP  2  HON  VENT  ARE  EMISSIONS  AVERAGED: 
DEBITS  -    |.95)(GROUP  1  HON  TANK  HAP  EMISSIONS)  -  (.95)(3  TPY)  «  2.85  TPY 
CREDITS  =  {.98)IGROUP  2  HON  VENT  HAP  EMISSIONS)  =  (.98)(3  TPY)  -  2.94  TPY 

SINCE  HAP  EMISSION  CREDITS  >  HAP  EMISSION  DEBITS.  THE  PLANT  IS  IN 
COMPLIANCE  WITH  THE  HON.   SINCE  ALL  EMISSIONS  FROM  THE  HON-AFFECTED 
POINTS  ARE  HAPA/OC,  THESE  POINTS  ALSO  MEET  PAR  (THE  VOC  EMISSION 
CALCULATIONS  ARE  THE  SAME  AS  THE  HAP  CALCULATIONS  ABOVE).   AS  IN  THE 
PREVIOUS  EXAMPLE.  THE  VOC  POINTS  THAT  ARE  NOT  AFFECTED  BY  THE  HON  HAVE 
TO  MEET  ANY  APPLK:ABLE  REGULATORY  REQUIREMENTS. 
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Figure  3:   PAR  Example  3, 


E   IO'jS 


THIS  PLANT  DECIDES  TO  COMPLY  WITH  THE  HON  BY  INSTALLING  THE  REFERENCE 
CONTROL  TECHNOLOGIES  AT  ALL  GROUP  1  HON  POINTS. 

SINCE  THE  GROUP  1  HON  POINTS  INSTALL  THE  REQUIRED  CONTROLS.  THESE  POINTS 
ARE  ALSO  CONSIDERED  TO  BE  MEETING  PAR. 

THE  GROUP  2  HON  TANK  IS  NOT  REQUIRED  TO  REDUCE  ITS  EMISSIONS  BECAUSE  OF 
THE  HON.  BUT  IT  MUST  INSTALL  RACT  CONTROLS  SINCE  IT  IS  GROUP  1  FOR  THE  CTG. 
THE  GROUP  2  HON  VENT  IS  ALSO  GROUP  2  FOR  THE  CTG  AND,  THEREFORE,  REQUIRES 
NQ  CONTROL. 

THE  EFFECT  OF  REGULATIONS  ON  THE  EMISSION  POINTS  OUTSIDE  THE  HON-AFFECTED 
SOURCE  IS  THE  SAME  AS  IN  THE  PREVIOUS  EXAMPLES. 
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Figurs  41  PAR  Bzaapltt  4. 


6   TONS 


5    TONS 


THIS  PLANT  DECIDES  TO  COMPLY  WTTH  THE  HON  USING  A  COMBINATION  OF  POINT- 
BY-POINT  APPLICATION  OF  CONTROLS  AND  EMISSIONS  AVERAGING.  ACCORDING  TO 
THE  HON.  THE  PLANT  IS  ALLOWED  TO  EMIT: 


-MIOIMeDHA^ 


(.02)(GROUP  1  HON  VENT  HAP  EMISSIONS)  +  GROUP  2  HON  VENT  HAP 
EMISSIONS  +  (.05)(GROUP  1  HON  TANK  HAP  EMISSIONS)  -f  GROUP  2 
HON  TANK  HAP  EMISSK)NS 

-  (.02)(5  TPY)  ♦  3  TPY  ♦  |.05)O  TPY)  >  .5  TPY  =  3.75  TPY. 

THE  PLANT  WILL  CONTROL  BOTH  VENTS  TO  98%.   THIS  PLANT  ACHIEVES  THE 
AUOWABLE  HAP  EMISSION  LEVEL  AS  IN  EXAMPLE  2. 

THE  VOC  EMISSIONS  ALLOWED  TO  BE  EMITTED  FROM  THE  HON-AFFECTED  POINTS 
ARE: 


-Mi.owa>  VOC 


(.02){GROUP  1  CTG  VENT  VOC  EMISSIONS)  +  GROUP  2  CTG  VENT  VOC 
EMISSIONS  4  (.05)(GROUP  1  CTG  TANK  VOC  EMISSIONS) 

=  (.02)(5  TPY)  +  3  TPY  +  (.05)(3  TPY  +  5  TPY)  »  3.5  TPY. 

THE  GROUP  1  CTG  VENT  COMPLIES  POINT-BY-POINT.  SINCE  THE  HON  REFERENCE 
CONTROL  TECHNOLOGIES  ARE  APPLIED. 

THE  VOC  EMISSIONS  FROM  THE  TANKS  AND  THE  GROUP  2  CTG  VENT  ARE  TO  BE 

AVERAGED: 
DEBITS  -  (.95)(GROUP  1  CTG  TANK  VOC  EMISSIONS)  =  l.95)(8  TPY)  -  7.6  TPY 
CREDITS  =  (.98)|GROUP  2  CTG  VENT  VOC  EMISSIONS)  =  (.98)13  TPY)  =  2.94  TPY 

THE  VOC  CREDITS  DO  NOT  OUTWEIGH  THE  VOC  DEBITS.  AND  4.66  TPY  OF  VOC 
REDUCTIONS  ARE  NEEDED  TO  ACHIEVE  THE  ALLOWABLE  VOC  EMISSION  LEVEL.   THESE 
REDUCTIONS  CAN  BE  OBTAINED  BY  CONTROLLING  THE  5  TPY  GROUP  1  CTG  TANK 
WITHIN  THE  HON-AFFECTED  SOURCE.  OR  BY  CONTROLLING  A  GROUP  2  CTG  POINT 
OUTSIDE  THE  HON-AFFECTED  SOURCE. 


(FR  Doc.  93-25778  Filed  10-19-83;  8:45  ain] 
■ujNa  COOK  iMe-n-c 
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(OPP-100132:  FRL-4647-2] 

Mitcheli  System*  Corporation; 
Transfer  of  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA).  Mitchell 
Systems  Corporation  has  been  awarded 
a  contract  to  perform  work  for  the  EPA 
Office  of  Pesticide  Programs  (OPP).  and 
will  be  provided  access  to  certain 
information  submitted  to  EPA  under 
FIFl^  and  the  FFDCA.  Some  of  this 
information  may  have  been  claimed  to 
be  con^dential  business  information 
(CBI)  by  submitters.  This  information 
will  be  transferred  to  Mitchell  Systems 
Corporation  consistent  with  the 
requirements  of  40  CFR  2.307(h)(3)  and 
40  CFR  2.308(i)(2).  and  vrill  enable 
Mitchell  Systems  to  fulfill  the 
obligations  of  the  contract. 

DATES:  Mitchell  Systems  Corporation 
will  be  given  access  to  this  information 
no  sooner  than  October  25, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  BeWanda  B.  Alexander,  Program 
Management  and  Support  Division 
(7502C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  234,  Crystal  Mall  2, 1921  )efferson 
Davis  Highway.  Arlington.  VA,  (703) 
303-5259. 

SUPPLEMENTARY  INFORMATION:  Under 
Contract  Number  68-D1-0124.  Work 
Assignment  Number  93-4,  Mitchell 
Systems  Corporation  will  provide 
administrative  support  assistance  by 
tracking  information  submitted  to  EPA 
by  pesticide  manufacturers  and 
exporters  related  to  the  sale  of  specific 
pesticides  outside  the  United  States. 
This  contract  involves  no  subcontractor. 
OPP  has  determined  that  the  contract 
herein  described  involves  work  that  is 
being  conducted  in  connection  with 
FIFRA  and  that  access  by  Mitchell 
Systems  Corporation  to  information  on 
all  pesticide  products  is  necessary  for 
the  performance  of  this  contract.  Some 
of  this  information  may  be  entitled  to 
confidential  treatment.  The  information 
has  been  submitted  to  EPA  under 
sections  3.  4.  6,  7.  and  17  of  FIFRA  and 
under  sections  408  and  409  of  the 
FFDCA. 


In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(3),  the  contract  with 
Mitchell  Systems  Corporation,  prohibits 
use  of  the  information  for  any  purpose 
not  specified  in  the  contract;  prohibits 
disclosure  of  the  information  in  any 
form  to  a  third  party  without  prior 
WTitten  approval  from  the  Agency;  and 
requires  thiat  each  official  and  employee 
of  the  contractor  sign  an  agreement  to 
protect  the  information  from 
unauthorized  release  and  to  handle  it  in 
accordance  with  the  FIFRA  Information 
Security  Manual.  In  addition.  Mitchell 
Systems  Corporation  is  required  to 
submit  for  EPA  approval  a  security  plan 
under  which  any  CBI  will  be  secured 
and  protected  against  unauthorized 
release  or  compromise.  No  information 
will  be  provided  to  this  contractor  until 
the  above  requirements  have  been  fully 
satisfied.  Records  of  information 
provided  to  this  contractor  will  be 
maintained  by  the  Work  Assignment 
Manager  for  this  contract  in  OPP.  All 
information  supplied  to  Mitchell 
Systems  Corporation  by  EPA  for  use  in 
connection  with  this  contract  will  be 
returned  to  EPA  when  Mitchell  Systems 
Corporation  has  completed  its  work. 

Listofsubiecls 

Environmental  protection,  Transfer  of 
data. 
Dated:  September  27. 1993. 

DougUu  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 

[FR  Doc.  93-25479  Filed  10-19-93;  8:45  am] 
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Illinois  Adequacy  Determination  of 
State  Municipal  Solid  Waste  Pennit 
Program 

AGENCY:  Environmental  Protection 
Agency  (Region  5). 
ACTION:  Notice  of  tentative 
determination  on  application  of  Illinois 
for  full  program  adequacy 
determination,  public  hearing  and 
public  comment  period. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  will 
comply  with  the  revised  Federal  Criteria 
(40  CFR  part  258).  RCRA  section  4005(c) 
(1](C)  requires  the  United  States 
Environmental  Protection  Agency  (U.S. 


EPA)  to  determine  whether  States  have 
adequate  permit  programs  for  MSWLFs, 
but  does  not  mandate  issuance  of  a  rule 
for  such  determinations.  The  U.S.  EPA 
has  drafied  and  is  in  the  process  of 
proposing  the  State/Tribal 
Implementation  Rule  (STIR)  that  will 
provide  procedures  by  which  the  U.S. 
EPA  will  approve,  or  partially  approve. 
State/Tribal  MSWLF  permit  programs  as 
apphcations  are  submitted.  Thus,  the 
approvals  are  not  dependent  on  final 
promulgation  of  the  STIR.  Prior  to 
promulgation  of  the  STTR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition,  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribal  MSWLF  f)ermit  programs 
provide  interaction  between  the  State/ 
Tribe  and  the  owner/operator  regarding 
site-specific  permit  conditions.  Only 
those  owners/operators  located  in 
States/Tribes  with  approved  MSWLF 
permit  programs  can  use  the  site- 
specific  flexibility  provided  by  the 
revised  Federal  Criteria  to  the  extent  the 
State/Tribe  MSWLF  permit  program 
allows  such  flexibility.  The  U.S.  EPA 
notes  that  regardless  of  the  approval 
status  of  a  State/Tribe  and  the  permit 
status  of  any  facility,  the  revised  Federal 
Criteria  will  apply  to  all  permitted  and 
unpermitted  MSWLF  facilities. 

Illinois  applied  for  a  determination  of 
adequacy  under  section  4005  of  RCRA. 
At  the  same  time.  Illinois  developed 
legislation  to  focilitate  full  approval  of 
its  solid  waste  program.  The  legislation, 
Public  Act  88-496.  adds  definitions  and 
requirements  that  are  no  less  stringent 
than  portions  of  the  revised  Federal 
Criteria.  In  addition,  the  legislation 
allows  the  Illinois  Environmental 
Protection  Agency  (lEPA)  to  incorporate 
and  enforce,  for  an  interim  period, 
portions  of  the  revised  Federal  Criteria 
as  part  of  the  Illinois  solid  waste  permit 
program.  The  specific  revised  Federal 
Criteria  that  Illinois  will  incorporate  are 
identified  in  the  Illinois  Solid  Waste 
Management  Permit  Program 
Application  for  Determination  of 
Adequacy,  June  1993.  The  lEPA's 
interim  period  of  enforcement  expires 
when  the  U.S.  EPA  approves  the  Illinois 
solid  waste  program  and  reviews 
regulations  adopted  by  the  Illinois 
Pollution  Control  Board  (IPCB). 

The  U.S.  EPA  reviewed  Illinois' 
application  and  has  made  a  tentative 
determination  that  the  combination  of 
IlUnois'  existing  MSWLF  permit 
program,  the  Incorporation  of  certain 
portions  of  the  revised  Federal  Criteria, 
and  the  interim  period  of  lEPA 
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enforcement  created  by  Public  Act  88- 
496,  are  adequate  to  assure  compliance 
with  the  revised  Federal  Criteria.  The 
Illinois  application  for  program 
adequacy  determination  is  available  for 
public  review  and  comment. 

The  U.S.  EPA  has  also  received 
proposed  IPCB  regulations  for  review. 
See,  In  the  flatter  of:  RCRA  Subtitle  D 
Amendments,  Illinois  Pollution  Control 
Board.  R93-10  (Identical  in  Substance 
Rule),  dated  September  15.  1993. 
Review  of  the  IPCB  regulations  may 
occur  prior  to  or  after  the  U.S.  EPA's 
final  determination  of  program 
adequacy.  If  the  U.S.  EPA's  review  is 
completed  prior  to  the  final 
determination  of  program  adequacy,  and 
the  IPCB  regulations  are  equivalent  to 
portions  of  the  revised  Federal  Criteria, 
U.S.  EPA  may  approve  the  Illinois  sohd 
waste  program  with  the  IPCB 
regulations.  If  the  U.S.  EPA's  review  is 
completed  after  the  final  determination 
of  adequacy,  U.S.  EPA  will  approve  the 
Illinois  solid  waste  program  with  the 
interim  period  of  lEPA  enforcement  as 
set  forth  in  the  Illinois  application. 

Although  RCRA  does  not  require  the 
U.S.  EPA  to  hold  a  hearing  on  any 
determination  to  approve  a  State/Tribal 
MSVVLF  permit  program,  Region  5  has 
scheduled  an  opportunity  for  a  pubhc 
hearing  on  this  tentative  determination. 
Details  appear  in  the  "DATES"  section. 
DATES:  All  comments  on  Illinois' 
application  for  a  determination  of 
adequacy  must  be  received  by  U.S.  EPA 
Region  5  by  the  close  of  business  on 
November  29. 1993.  A  public  hearing 
will  be  held  at  the  Region  5  U.S.  EPA 
office  on  November  29, 1993,  starting  at 
1  p.m.  lEPA  will  be  present  at  the  public 
hearing  held  by  the  U.S.  EPA  on  this 
subject. 

ADDRESSES:  All  written  comments 
should  be  sent  to  the  U.S.  EPA  address 
Attn:  Mr.  Andrew  Tschampa,  Mailcode 
HRP-8J.  The  location  of  the  public 
hearing  is  U.S.  EPA,  Room  331,  77  West 
Jackson  Boulevard.  Chicago.  Illinois. 

Copies  of  Illinois'  application  for 
adequacy  determination  are  available 
between  9  a.m.  and  4  p.m.  during 
normal  working  days  at  the  following 
addresses  for  inspection  and  copying: 
lEPA,  2200  Churchill  Road,  Springfield, 
Illinois,  and  U.S.  EPA  Region  5.  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Andrew  Tschampa  at  the  above  address 
or  at  (312)886-0976. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9. 1991.  the  U.S.  EPA 
promulgated  revised  Federal  Criteria  for 


MSWLFs  (40  CFR  pari  258).  Subtitle  D 
of  RCRA,  as  amended  by  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(HSWA),  requires  States  to  develop 
|}ermitting  programs  to  ensure  that 
MSWLFs  comply  with  the  revised 
Federal  Criteria.  Subtitle  D  also  requires 
in  section  4005  that  the  U.S.  EPA 
determine  the  adequacy  of  State 
MSWLF  permit  programs  to  ensure 
compliance  with  the  revised  Federal 
Criteria.  To  fulfill  these  requirements, 
the  Agency  has  drafted  and  is  in  the 
process  of  proposing  the  State/Tribal 
Implementation  Rule  (STIR).  The  rule 
will  specify  the  requirements  which 
State/Tribal  programs  must  satisfy  to  be 
determined  adequate. 

The  U.S.  EPA  intends  to  approve 
State/Tribal  MSWLF  permit  programs 
prior  to  the  promulgation  of  the  STIR. 
The  U.S.  EPA  interprets  the 
requirements  for  States  or  Tribes  to 
develop  adequate  programs  for  permits 
or  other  forms  of  prior  approval  to 
impose  several  minimum  requirements. 
First,  each  State/Tribe  must  have 
enforceable  standards  for  new  and 
existing  MSWLFs  that  are  technically 
comparable  to  the  revised  Federal 
Criteria.  Next,  the  State/Tribe  must  have 
the  authority  to  issue  a  permit  or  other 
notice  of  prior  approval  to  all  new  and 
existing  MSWLFs  in  its  jurisdiction.  The 
State/Tribe  also  must  provide  for  public 
participation  in  permit  issuance  and 
enforcement  as  required  in  section 
7004(b)  of  RCRA.  Finally,  the  US.  EPA 
believes  that  the  State/Tribe  must  show 
that  it  has  sufficient  compliance 
monitoring  and  enforcement  authorities 
to  take  specific  action  against  any  owner 
or  operator  who  fails  to  comply  with  an 
approved  MSWLF  program. 

The  U.S.  EPA  will  determine  whether 
a  State/Tribe  has  submitted  an  adequate 
program  based  on  the  interpretation 
outlined  above.  The  U.S.  EPA  plans  to 
provide  more  specific  criteria  for  this 
evaluation  when  it  proposes  the  State/ 
Tribal  Implementation  Rule.  The  U.S. 
EPA  expects  States/Tribes  to  meet  all  of 
these  requirements  for  all  elements  of  a 
MSWLF  permit  program  before  it  gives 
full  approval  to  a  MSWLF  permit 
program. 

B.  State  of  Illinoia 

On  March  31. 1993.  Illinois  submitted 
an  application  for  program  adequacy 
determination.  The  U.S.  EPA  has 
reviewed  lUinois'  application  and  has 
tentatively  determined  that  the 
combination  of  the  State's  e.xisting 
permit  program,  incorporation  of  certain 
portions  of  the  revised  Federal  Criteria, 
and  the  interim  period  of  lEPA 
enforcement  created  by  Public  Act  88- 


496.  will  ensure  full  compliance  with 
all  of  the  revised  Federal  Criteria. 

The  Illinois  legislation.  Public  Act 
88-496.  contains  the  following  elements 
that  are  considered  equivalent  to  the 
revised  Federal  Criteria: 

1.  Permit  exemption  for  on-site 
disposal  facilities  that  dispose  of 
household  waste  (as  defined  in  40  CFR 
258.2)  would  end. 

2.  Required  closure  of  facilities  that 
stop  receiving  waste  prior  to  October  9. 
1993.  within  6  months  of  the  last  receipt 
of  wastes,  or  subject  the  facilities  to  all 
of  the  requirements  of  40  CFR  258.1(d). 

3.  Creation  of  a  new  category  of 
landfills  based  on  the  40  CFR  258.2 
"municipal  sohd  waste  landfill  unit" 
definition. 

4.  Adoption  of  a  definition  of 
"existing  MSWLF  unit"  that,  in 
combination  with  other  Illinois  permit 
program  requirements,  is  substantially 
similar  to  the  definition  contained  in  40 
CFR  258.2. 

5.  Adoption  of  definitions  for 
"household  waste."  "lateral  expansion." 
and  "new  MSWLF  unit"  that  are 
equivalent  to  the  40  CFR  258  2 
definitions. 

6.  Establishment  of  a  post-closure  care 
period  for  MSWLFs  that  is  equivalent  to 
the  40  CFR  258.61  requirements. 

7.  Removal  of  financial  assurance 
exemption  for  local  units  of  government 
(40  CFR  258.70). 

8.  Calculation  of  post-closure  care 
financial  assurance  in  current  dollars 
(40  CFR  258.72). 

9.  Requirement  that  all  operators  of 
new  and  existing  MSVVLF  units  provide 
full  financial  assurance  for  corrective 
action  (40  CFR  258.73). 

The  lEPA  will  use  the  interim 
enforcement  authority  granted  by 
section  22.41  of  Public  Act  88-496  to 
incorporate  the  following  elements  of 
revised  Federal  Criteria  into  the  Illinois 
permit  program: 

1.  "Consideration  of  environmental 
laws"  requirement  (40  CFR  258.3). 

2.  "Airport  safety"  requirements  (40 
CFR  258.10)  into  portions  of  the  Illinois 
permit  program  that  currently  do  not 
include  equivalent  requirements. 

3.  "Floodplains"  requirements  (40 
CFR  258.11)  into  portions  of  the  Illinois 
permit  program  that  currently  do  not 
include  equivalent  requirements. 

4.  "Unstable  areas"  requirements  (40 
CFR  258.15)  into  portions  of  the  Illinois 
permit  program  that  currently  do  not 
include  equivalent  requirements. 

5.  "Closure  of  existing  MSWLFs" 
requirements  (40  CFR  258.16)  into 
portions  of  the  IlUnois  permit  program 
that  currently  do  not  include  equivalent 
requirements.  , 


6.  "Procedures  fat  excluoUng  the 
receipt  of  hazardous  waste" 
requiraments  (40  CFR  258.20)  into 
portions  of  the  Illinois  permit  program 
that  currently  do  not  include  equivalent 
requirements. 

7.  •'Explosive  gas  control" 
requirements  (40  CFR  258.23)  into 
portions  of  the  Illinois  permit  program 
that  currently  do  not  include  equivalent 
requirements. 

8.  ']Rim-on  nm-off  control  systems" 
requirements  (40  CFR  258.26)  into 
portions  of  the  Illinois  permit  program 
that  currently  do  not  include  equivalent 
requirements. 

9.  "Surface  water"  requirements  (40 
CFR  258.27)  into  portions  of  the  Illinois 
permit  program  that  ctirrently  do  not 
include  equivalent  requirements. 

10.  "Liquids  restrictions" 
requirements  (40  CFR  258.28). 

11.  "Recordkeeping"  requirements  (40 
CFR  2S8.29)  into  portions  of  the  Illinois 
permit  program  that  currently  do  not 
include  equivalent  requirements. 

12.  Elements  of  "design  criteria" 
requirements  (40  CFR  258.40). 

13.  Elements  of  "applicability" 
requirements  (40  CFR  258  50). 

14.  Elements  of  "groundwater 
sampling  and  analysis"  requirements 
(40  CFR  258.53). 

15.  Elements  of  "detection  monitoring 
program"  requirements  (40  CFR  258.54). 

16.  Elements  of  "assessment 
monitoring  program"  requirements  (40 
CFR  258.55). 

17.  "Assessment  of  corrective 
measures"  requirements  (40  CFR 
258.56). 

18.  "Selection  of  remedy" 
requirements  (40  CFR  258.57). 

19.  'Implementation  of  the  corrective 
action  program"  requirements  (40  CFR 
258.58). 

20.  Elements  of  "closure  criteria" 
requirements  (40  CFR  258.60). 

21.  Elements  of  "post-closure  care" 
requirements  (40  CFR  258.61). 

22.  Elements  of  "applicability  and 
effective  date"  requirements  (40  CFR 
258.70). 

23.  Elements  of  "financial  assurance 
for  closure"  requirements  (40  CFR 
258.71). 

24.  Elements  of  "financial  assurance 
for  post-closure  care"  requirements  (40 
CFR  258.72). 

25.  "Financial  assurance  for 
corrective  action"  requirements  (40  CFR 
258.73). 

26.  Elements  of  "allowable 
mechanisms"  requirements  (40  CFR 
258.74). 

The  revised  Federal  Criteria  that  will 
be  incorporated  into  the  Illinois  permit 
program  (1-26  above)  will  eventually  be 
replaced  by  equivalent  regulations 


developed  by  the  IPCB.  As  previously 
discussed,  the  U.S.  EPA  has  received 
proposed  IPCB  regulations.  If  the  U.S. 
EPA's  review  is  completed  prior  to  the 
final  determination  of  program 
adequacy,  and  the  IPCB  regulations 
adequately  incorporate  the  revised 
Federal  Criteria  listed  above.  U.S.  EPA 
may  approve  the  Illinois  solid  waste 
program  with  the  IPCB  regulations.  If 
the  U.S.  EPA's  re\iew  is  completed  after 
the  final  determination  of  adequacy, 
U.S.  EPA  will  approve  the  Illinois  solid 
waste  program  with  the  interim  period 
of  lEPA  enforcement  as  set  forth  in  the 
Illinois  application. 

The  Ilhnois  landfill  design 
requirements  consist  of  compacted  earth 
or  a  composite  liner  (combination  of 
compacted  earth  and  a  geomembrane 
linur).  The  Illinois  permit  program 
requires  that  operators  use  an  acceptable 
groundwater  contaminant  transport 
model  to  demonstrate  that  Illinois 
groundwater  standards  are  not  being 
exceeded  at  the  point  of  compUance. 
The  point  of  compliance  in  Illinois  is 
the  property  boundary  or  100  feet  from 
the  edge  of  a  unit,  wfaachever  is  less. 
Meeting  the  Illinois  groundwater 
standards  (including  the  incorporation 
of  Table  I  standards  as  allowed  through 
the  legislation)  would  ensure  that  the  40 
CFR  258.40  Table  I  values  will  not  be 
exceeded  at  the  point  of  compliance  in 
the  uppermost  aquifer.  The  Illinois 
design  requirements  are  considered 
equivalent  to  the  revised  performance 
standards  of  40  CFR  258.40  (a). 

In  its  assessment  monitoring  program, 
Illinois  will  require  the  facility  to  test 
groundwater  monitoring  wells  that 
exhibit  concentrations  of  Appendix  I 
constituents  exceeding  background 
levels  for  all  of  the  Appendix  II 
constituents.  For  subsequent  sampling, 
the  operator  will  be  allowed  to  propose 
a  subset  of  the  Appendix  II  parameters 
for  more  frequent  sampling  of  that  well 
based  on  the  results  of  the  Appendix  n 
sampling  and  leachate  data.  The' 
surroiuding  monitoring  wells  in 
assessment  monitoring  would  be  tested 
for  the  Appendix  II  constituents 
detected  in  the  triggered  well  and  the 
leachate,  and  any  remaining  Appendix 
n  constituents  that  have  not  yet  been 
tested  in  the  leachate.  In  addition,  the 
leachate  will  be  tested  at  least  aimually 
for  all  Appendix  11  parameters  while  the 
facility  is  in  assessment  monitoring,  and 
any  detected  Appendix  n  parameters 
that  are  not  already  included  in  the 
groundwater  monitoring  program  will 
then  be  added  to  the  parameter  list  for 
all  the  groundwater  monitoring  wells  at 
the  facility.  The  Illinois  legislation 
allows  lEPA  to  incorporate  these 
elements  into  its  groundwater 


monitoring  program.  With  the 
incorporation  of  these  elements,  the 
Illinois  groundwater  monitoring 
program  is  considered  to  be  equivalent 
to  40  CFR  258.55. 

The  Illinois  program  requires  all  new 
and  existing  bcihties  to  have  a  final 
cover  system  consisting  of  a  low 
permeabiUty  layer.  The  final  cover 
system  must  achieve  a  permeability  of  1 
X  10-''  centimeters  per  second  or  less, 
the  same  permeability  required  for  the 
compacted  earth  liner.  The  Illinois 
legislation  allows  lEPA  to  require 
operators  to  demonstrate  reductions  in 
infiltration  rates  equivalent  to  the 
design  criteria  in  40  CFR  258.60(a) 
through  use  of  the  U.S.  EPA  HELP 
model.  This  approach  is  considered  to 
be  equivalent  to  40  CFR  258.60. 

The  U.S.  EPA  will  hold  a  public 
hearing  on  its  tentative  decision,  and 
comments  can  be  submitted  as 
transcribed  from  the  discussion  at  the 
hearing  or  in  writing  at  the  time  of  the 
hearing.  Written  public  comment 
concerning  the  U.S.  EPA's  tentative 
determination  will  be  accepted  until 
November  29, 1993.  Copies  of  Illinois' 
application  are  available  for  inspection 
and  copying  at  the  location  indicated  in 
the  "ADDRESSES"  section  of  this 
notice. 

The  U.S.  EPA  will  consider  all  public 
comments  on  its  tentative  determination 
during  the  public  comment  period  and 
public  hearing.  Issues  raised  by  those 
comments  may  be  the  basis  for  a 
determination  of  inadequacy  for  the 
Illinois'  program.  The  U.S.  EPA  will 
make  a  final  decision  on  whether  or  not 
to  approve  Illinois'  program  by  January 
15, 1994.  and  will  give  notice  of  it  in  the 
Federal  Register,  "rhe  notice  will 
include  a  summary  of  the  reasons  for 
the  final  determination  and  responses  to 
all  major  comments. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  revised  Federal  Criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
the  U.S.  EPA  explained  in  the  preamble 
to  the  final  revised  Federal  Criteria,  the 
U.S.  EPA  expects  that  any  owner  or 
operator  complying  with  the  provisions 
in  a  State/Tribal  program  approved  by 
the  U.S.  EPA  should  be  considered  to  be 
in  compliance  with  the  Federal  Criteria. 
See  56  FR  50978,  50995  (October  9. 
1991). 

CompUance  With  Executive  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  bom  the 
requirements  of  section  3  of  Executive 
Order  12291. 
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Certification  Under  the  Regulatory 
Flexibility  Act 

Piirsuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this 
tentative  approval  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  proposed  notice,  therefore, 
does  not  require  a  regulatory  flexibihty 
analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  section  4005  of  the  Sohd  Waste 
Disposal  Act  as  amended:  42  U.S.C.  6946. 

Dated:  October  8. 1993. 
Vaidu  V.  Adamkufl. 

Pegional  Administrator. 

[FR  Doc.  93-25757  Filed  10-19-93;  8:45  ami 

HLUNOCOOe  t6M-S0-F 


[FRL-479T-61 

Underground  Inlectlon  Control 
Program  Hazardous  Waste  Disposal 
Inlectlon  Restrictions;  Petition  for 
Exentpllon — Class  I  Hazardous  Waste 
Injection;  Oxy  Petrochemicals, 
Incorporated 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  decision  on 

petition  reissuance. 

SUMMARY:  Notice  is  hereby  given  that 
reissuance  of  an  exemption  to  the  land 
disposal  restrictions  under  the  1984 
Hazardous  and  Solid  Waste 
Amendments  to  the  Resource 
Conservation  and  Recovery  Act  has 
been  granted  to  Oxy  Petrochemicals, 
Inc.,  for  the  Class  I  injection  wells 
located  at  Corpus  Christi,  Texas.  As 
required  by  40  CFR  part  148,  the 
company  has  adequately  demonstrated 
to  the  satisfaction  of  the  Environmental 
Protection  Agency  by  petition  and 
supporting  documentation  that,  to  a 
reasonable  degree  of  certainty,  there  will 
be  no  migration  of  hazardous 
constituents  fi'om  the  injection  zone  for 
as  long  as  the  waste  remains  hazardous. 
This  final  decision  allows  the 
underground  injection  by  Oxy 
Petrochemicals,  Inc.,  of  the  specific 
restricted  hazardous  waste  identified  in 
the  petition  for  reissiiance,  into  the 
Class  I  hazardous  waste  injection  wells 
at  the  Corpus  Christi,  Texas  facility 
specifically  identified  in  the  reissued 
petition,  for  as  long  as  the  basis  for 
granting  an  approval  of  this  petition 
remains  vaHd,  under  provisions  of  40 
CFR  148.24.  As  required  by  40  CFR 
124.10,  a  public  notice  was  issued 
August  13, 1993.  The  public  comment 
period  ended  on  September  27, 1993. 
No  comments  were  recieved  during  the 


public  comment  period.  This  decision 

constiti'tes  final  Agency  action  and 

there  is  no  Administrative  appeal. 

DATCS:  This  action  is  effective  as  of 

October  8, 1993. 

ADDRESSES:  Copies  of  the  reissued 

petition  and  all  pertinent  information 

relating  thereto  are  on  file  at  the 

following  location:  Environmental 

Protection  Agency,  Region  6,  Water 

Management  Division,  Water  Supply 

Branch  (6W-SU1,  1445  Ross  Avenue, 

Dallas,  Texas  75202-2733. 

FOR  FURTHER  INFORMATION  CONTACT:  Mac 

Weaver,  Chief  UIC  Programs  Section, 

EPA— Region  6.  telephone  (214)  655- 

7160. 

Jack  V.  Ferguson, 

Acting  Director,  Water  Management  Division 
I6W). 

IFR  Doc.  93-25762  Filed  10-19-93;  845  ami 

MLUNO  COOC  IMO-aO-f 


[FRL-479a-1J 

New  Source  Review  Reform 
Subcommittee 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  On  July  7, 1993.  the  EPA  gave 
notice  of  the  establishment  of  the  New 
Source  Review  (NSR)  Reform 
Subcommittee  (Subcommittee)  (58  FR 
36407)  under  the  auspices  of  the  Clean 
Air  Act  Advisory  Committee  (55  FR 
46993)  which  was  established  pursuant 
to  the  Federal  Advisory  Committee  Act 
(5  U.S.C.  app  I).  The  Subcommittee's 
purpose  is  to  provide  independent 
advice  and  counsel  to  the  EPA  on  policy 
and  technical  issues  associated  with 
reforming  the  NSR  rules. 

OPEN  MEETING  DATES:  Notice  is  hereby 
given  that  the  Subcommittee's  open 
meeting,  originally  scheduled  for 
September  27-28,  1993  (58  FR  46190), 
has  been  rescheduled  for  November  8- 
9, 1993,  from  8  a.m.  to  5  p.m.,  at  the 
Sheraton  University  Center,  2800 
Middleton  Avenue.  Durham,  North 
Carohna  27705  (telephone  (919)  383- 
8575:  telefax  (919)  383-8493).  The 
September  1993  meeting  was  canceled 
(58  FR  50360)  at  the  Subcommittee's 
request  for  additional  time.  Due  to  the 
size  of  the  meeting  room,  seating  is 
limited  to  approximately  100 
individuals  and  will  be  made  available 
on  a  first  come,  first  serve  basis. 

The  Subcommittee  will  review  draft 
options  and  recommendations 
developed  by  subgroups  on  specific 
areas  regarding  Class  I  area  impacts  and 
best  available  control  technology.  In 


addition,  the  Subcommittee  will  address 
NSR  applicabihty-related  issues. 
INSPECTION  OF  COMMITTEE  DOCUMENTS: 
Documents  relating  to  the  above-noted 
topics  will  be  pubhcly  available  at  the 
meeting.  Thereafter,  these  documents, 
together  with  transcript  of  the 
Subcommittee's  meeting,  will  be 
available  for  public  inspection  in  EPA 
Air  Docket  No.  A-90-37.  The  docket  is 
available  for  public  inspection  and 
copying  between  8;30  a.m.  to  12  noon 
and  1:30  to  3:30  p.m.,  weekdays,  at 
EPA's  Air  Docket  (LE-131),  room  M- 
1500,  401  M  Street,  SW.,  Washington. 
DC  20460.  A  reasonable  fee  may  be 
charged  for  copying. 

The  transcript  will  also  be  available  to 
the  public  through  EPA's  Office  of  Air 
Quahty  Planning  and  Standards 
(OAQPS)  Technology  Transfer  Network 
(TTN)  electronic  bulletin  board.  For 
assistance  in  accessing  the  OAQPS  TTN, 
contact  the  systems  operator  at  (919) 
541-5384  in  Research  Triangle  Park, 
North  Carolina  during  normal  business 
hours. 

FOR  FURTHER  INFORMATION:  For  questions 
concerning  the  Subcommittee  or  its 
activities,  please  contact  Mr.  David 
Solomon,  Designated  Federal  Official  to 
the  Subcommittee  at  (919)  541-5375, 
telefax  (919)  541-5509,  or  by  mail  at 
U.S.  EPA,  OAQPS,  Air  Quality 
Management  Division  (MD-15). 
Research  Triangle  Park,  North  Carolina 
27711. 

Dated:  October  7. 1993. 
lohn  S.  Saitz, 

Director,  Office  of  Air  Quality  Planning  and 
Standards. 

(FR  Doc.  93-25786  Filed  10-19-93;  8:45  am) 

BMJJNQ  COOE  fSeO-SO-P 

[OPP-66184:  FRL  4647-1) 

Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
F\mgicide.  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  requests  by 
registrants  to  voluntarily  cancel  certain 
pesticide  registrations. 
DATES:  Unless  a  request  is  withdrawn  by 
January  18,  1994,  orders  will  be  issued 
cancelling  all  of  these  registrations. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (H7502C), 
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Environmental  Protection  Agency,  401 
M  Street  SW,  Washington.  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
216.  Crystal  Mall  No.  2. 1921  Jefferson 
Davis  Highway,  Arlington.  VA,  703- 
305-5761. 

SUPPLEMENTARY  INFORMATION: 


I.  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  as  amended,  provides  that 
a  pesticide  registrant  may,  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 


n.  Intent  to  Cancel 

This  Notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  67 
pesticide  products  registered  under 
section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  the 
following  Table  1. 


Table  i.  —  Registrations  With  Pending  Requests  for  Voluntarily  Cancellation 


Registration  No. 


Product  Name 


Chenvcal  Name 


000192-00045 
000352-00523 


000352  AZ-79-0004 

000352  DE-81-0002 

000352  FL-78-0051 

000352  FL-eO-0026 

000352  FL-84-0029 

000352  GA-77-0004 

000352  GA-80-0025 

000352  GA-80-0026 

000352  ID-79-0019 

000352  IO-81-0039 

00035210-85-0003 

000352  IL-81-0010 

000352  IL-82-0016 

000352  KY-80-0021 

000352  LA-e2-0017 

000352  MD-61-0012 

000352  MI-7&-0001 

000352  MI-62-0005 

000352  MO-81-0017 

000352  MO-82-0022 

000Q52  M&-77-0004 

000352  MS-85-0003 

000352  NC-ai-0031 

000352  NM-61-0019 

000352  NY-77-0004 

000352  NY-81-0005 

000352  OH-78-0005 

000352  OR-78-0021 

000352  OR-79-0030 

000352  OR-80-0080 

000352  PA-77-0005 

000352  PA-77-0006 

000352  PA-78-0008 

000352  PA-61-0012 

000352  SC-77-0002 

000352  VT-80-0004 

000352  WA-79-0016 


Destruxd  Tender  Leaf  Plant  Spray 
Du  pont  Avatar  Hert>ic>de 

Du  Pont  Benlate  Fungicide  Wettat>le  Powder 
Du  Pont  Benlate  Fungicide  Wettat>le  Powder 
Du  Pont  Benlate  Fungicide  Wettable  Powder 
Du  Pont  Benlate  Fungicide  Wettable  Powder 
Du  Pont  Benlate  Fungicide  Wettable  Powder 
Du  Pont  Benlate  Fungicide  Wettable  Powder 
Du  Pont  Benlate  Fungicide  Wettable  Powder 
Du  Portt  Benlate  Fungicide  Wettable  Powder 
Du  Pont  Benlate  Fungicide  Wettable  Powder 
Du  Pont  Benlate  Fungicide  Wettable  Powder 
Du  Pont  Benlate  Fungicide  Wettable  Powder 
Du  Pont  Benlate  Fungicide  Wettat>le  Powder 
Du  Pont  Benlate  Fungicide  Wettable  Powder 
Dupont  Benlate  Fungicide 
Du  Pont  Benlate  Fungicide  Wettable  Powder 
Du  Pont  Benlate  Fungicide  Wettable  Powder 
Du  Pont  Benlate  Fungicide  Wettat>le  Powder 
Du  Pont  Benlate  Fungicide  Wettabie  Powder 
Du  Pont  Ber^late  Fungicide 
Du  Pont  Benlate  Fungicide  Wettable  Powder 
Du  Pont  Benlate  Fungicide  Wettable  Powder 
Du  Pont  Benlate  Fungicide  Wettabie  Powder 
Du  Pont  Benlate  Fungicide  Wettable  Powder 
Du  Pont  Benlate  Fungicide  Wettable  Powder 
Du  Pont  l.annate  MettK>myl  Insecticide 
Du  Pont  Benlate  Fungicide  Wettat>le  Powder 
Du  Pont  Benlate  Fungicide  Wettable  Powder 
Du  Pont  Benlate  Fungicide  Wettabie  Powder 
Du  Pont  Benlate  Fungicide  Wettabie  Powder 
Du  Pont  Benlate  Fungicide  Wettable  Powder 
Du  Pont  Lannate  L  Methomyl  Insecticide 
Du  Pont  Lannate  Methomyl  Insecticide 
Du  Pont  Benlate  Fungicide 
Du  Pont  Benlate  Fungicide  Wettable  Powder 
Ou  Pont  Benlate  Fungicide  Wettable  Powder 
Du  Pont  Lannate  Methomyl  Insecticide 
Du  Pont  Benlate  Fungicide  Wettable  Powder 


Nicotine 

2-Chloro-AK((*-n>ethoxy-6-methyl-1 ,3,5-tfia2in-2-yl)amino)carbonyl) 

Methyl  2-(((((4-methoxy-6-methyl-1 ,3.5-triazln-2-y1)methy1am4no) 

Methyl  1-(butylcarbamoyl)-2-beruimida20lecart)annate 

Methyl  1-(butylcart>amoyl)-2-benzimidazolecarbarTmte 

Methyl  1-(butylcart>amoyl)-2-t>enziniidazolecart>amate 

Mett>yl  1-(butylcart>amoyl)-2-benzlmidazolecart>amate 

Methyl  1-(butylcarbamoyl)-2-ben2imida20lecart)amate 

Methyl  1-(butytcart>arTK>yl)-2-benzimidazolecart>amate 

Methyl  1-(butylcarbamoyl)-2-benzimidazoiecart>amate 

Methyl  1-(l>utylcart>amoyl)-2-t>en2iniida20lecart>amate 

Methyl  1-(t>utylcart>arTK>yt)-2-benzimidazoiecarbanruite 

Methyl  1-(butylcart>amoyf)-2-t>en2imidazolecarbamate 

Methyl  1-(l>utylcaibamoyl)-2-benzimidazolecart)amate 

Methyl  1-(t>utylcart>anK)yl)-2-t>enzinru(lazolecart>amate 

Methyl  1-(butylcarbamoyl)-2-t>eruimidazolecart>amate 

Methyl  1-(butylcart>anfK>yl)-2-ber>zimidazolecart>amate 

Methyl  1-(butylcartoamoyl)-2-t>enzimidazolecart>amate 

Methyl  1-<butylcartamoyl)-2-beruimidazolecart>aniate 

Mettryl  1-(butylcart>amoyl)-2-benzlmidazoiecait>amate 

Methyl  1-(butylcaft>amoyl)-2-benzimidazoiecart>amate 

Mettiyl  1-(butylcart)afT»oyl)-2-benzimidazoiecart>amate 

Methyl  1-(butytcart>amoy1>-2-benzimiclazoiecart>amate 

Methyl  1-(butylcart>afnoyl)-2-t>enzimidazolacart>amate 

Methyl  1-<butylcait>amoyl)-2-benzimidazotecarbamate 

Methyl  1-(butylcart>anK>yl)-2-benzimidazoiecart)amate 

Methyl  1-(buty1cart)amoyl)-2-benzimida2olecart)amate 

S-Methyl  W-((methy)cart)amoyl)oxy)th»oacet)midate 

Methyl  1-(butylcart)amoyl)-2-benzimidazolecart>anrtate 

Methyl  1-<butylcart>amoyl)-2-benzJmidazolecart)amate 

Methyl  1-(butylcart>arrK>yt)-2-benzimidazolecart>an>ate 

Methyl  1-(butylcart>amoyt)-2-benzimidazolecart)amate 

Methyl  1-(butytcarbamoyl)-2-t>enzimidazolecarbamate 

54tothyl  N-((methylcart}amoyl)oxy)thioacetimidata 

5-Methyl  ^((methylcart>anx)yl)oxy)ttiioacetimidate 

Methyl  1-(butylcart}anrK)yl)-2-benzimidazolecart>amate 

Mettiyl  1-(butylcart>amoyl)-2-t>eruimidazolecart>aniate 

Methyl  1-(butylcart>amoyl)-2-benzimidazolecart>amate 

5-Methyl  NK(methylcarbamoyl)oxy)thioacetlniidM» 

Methyl  1-<butylcarbanioyl)-2-benzimidazolecaft>amate 
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Table  l.  —  Reg(strations  With  Pending  Requests  for  Voluntarily  Cancellation— Continued 


Na 


p^Ouuci  Nwns 


OtmiiiMMmmm 


000352  WA-79-00e3 
000352  WA-8;-0035 
000352  WA-82-0002 
000352  WA-82-0037 
000352  WA-85-0010 
000352  WA-81-0020 
000475-00068 

000475-00199 


000475-00225 

000550-00178 

000602-00182 

000602-00185 

000618  WA-61-0062 


001007  WA-82-0038 
002548-00051 


003125-00058 
003125-00061 
003125-00119 

003125-0OT3O 

00312&-(»142 
004816-00067 


005185-00313 
005905-00095 

005905-00096 

008590-00508 

010370-00250 

055947  SD-91-0003 

065655-OO0Q1 


Ow  Pvm  Bentato  Fungicide  VteSabi*  Powdw 
Ou  Pont  BeniatB  Fungickle  Wettabi*  PoMdar 
Ou  Pont  Baniato  Fungickto  Wetable  Ptrndv 
Du  Port  BantM*  Fungicid«  Wattabto  Powdw 
Ou  r^ort  B«nlat»  Fungidd*  WMatol*  PQMMtar 
Du  pont  Glean  H«ft>idde 
UqtiO  San»-F)ush 


SaN-FhiSh  LIquW  Disiniactant  ToiM  BoM  Oaan- 
ar 


GannlcUil  Sart-Flualk  TdM  Bowl  Oaanar  Ei«ia 
Strangih 

UQiid  Biaach  Induskial  Grada 

Purina  Chiodna  SanMza(-0-40 

Purina  CNortnattng  Santtzar  0-tO 

Agri-Strap    (Sfraptomydn    Suttata    AgricuHurai 
Mafc»i)T 

MycosMeM  Brand  of  Agricvillural  Tarramycin 
Max     Kill    3%    MaMNon    wfOt    Synargtzad 


Ot-Syston  S^  Grawulai  hwactidda 

Di-Syston  10%  Granular  Syctamic  inaectiGida 

Di-Syston  LiqMid  Concantrala  Syatainic  knaacfl- 
dda 

D(  Syston  5%  Granular  SafManfc  Insecfldda  tor 
Rapactaiga 

2%  Dust 

SoUtonFK-ll 


AlgidUa  SMiimyi^  Pool  M(^ckte 
Haiana  Bnnd  2v4-0  Estar  4 


2vM)Estar« 


Agway  Gaidan  Waadar  II 
PoalAt(^80 
Bwivai  Hadiicida 
Alpha  MCPA-40 


Matty  t-<|MylGait)anrK>y(>-24>an2irnMa20«acaibanva» 

Ma0iy<  t-{tul)(tearfeMTK)yl)-2-{>anzirnidazol«caft)efnata 

Mattryt  1-(butyteart>amoyl)-2-t>6n2imidazoi«cart>amata 

Mattiyt  1-a)utylcart)amoyl)-2-banzlniWBzotocaftarr)Bt» 

Matqrl  l-<but)(lcaitamoyl)-2-banziniM(tazoi6cart)anttita 

2-ChlofO-W^(4-me«wxy-6-nielhy<-1 ,3.5-triazln-2-yl)amlno)ca<t>ony4) 

Oaaicacid 


Oxalic  acid 

Hydrogen  chloride 

AlkyT    dimethyl   benzyl   ammonium   chloride    *(60%Ct4.    30%Cie, 
5%C„.  5%C,2) 

Aliyl*  dkna#iyl  edyttMKiyl  anvnonium  chloride  *(88%Cr2>  32%Cm| 

Sodium  bieuWa>a 
Sodium  hypocNorita 
Sodium  dtchloio-a-liiazinatMine 
Sodium  dteM0M>«4riuineMQna 

Sfreptomydn  suMate 
Streptomych  suMata 
Caidum  oxytetracycfirte 

OtOOmaViyl  pN)at)NiiuUW>loiila  ol  dtotfiyf  iwentniH.i'j>m'lii>ile 

(Bul)<ui»WI)<)(6  piu)iy<|iipem^  e9ier  80%  and  ratalad  compounds 

20% 

Pyrelhrina 

aOOiattiyl  S^^-<ettiylMo)attiyl)  phoaphorodMiioala 

aO-Oiatiyl  S<?^a»ylMo)attiyt)  phoaphorodithioaii 

O.O-Oiethyl  5<2-<«lhyllhio}ethyl)  phosphorodittiioate 

O.O-Dlethyf  S-(2-(e»iy«fiio)e»iy()  phoaphondMiioale 

6  Malh^-2.3-4|uinoulnadMhiol  cycic  S,S<Mhiocart)onale 

(Buly«carMy()f6-prop)fl))ipeforty(>  etier  80%  and  letelad  cwwpoundls 
20% 

Rolanone 

Cube  Resine  other  than  rolanane 

2-Chloro-4j&-bi84ett\ylamino}-»triazlne 

Butyl  2.4-dkhloNiphanoxyaoalata 

l«opfopyl2.4'dichlo>o|)henoKyaretiKa 

Butyl  2.4-dtahtofophenoxyaoatate 

iaoptopyt  2.4-dteWo»ophenoayttcetata 

2-Chloio-4.Miia<elhylafRino)-»triazine 

2-Chtoio~4>bis4«ihylaRiino)-»«iazin« 

D<n)elhylaniina3.frdichloR>-<>«ni8ata 

DietharK)lamine2-iiMltiyM-chtocophanoxyacalata 


Unless  a  request  is  iwthdiawB  by  dw  wgUtrant  within  90  days  of  pttbHcstiafi  of  this  notice,  (Kders  will  be  issued 
cancelling  all  of  tbaae  registiatteae.  Uaen  ot  these  pesticides  or  anyone  rise  desiring  the  retention  erf  a  registration 
should  contact  the  eppliceble  legisfaasrt  dinctly  during  this  90-day  pasiod.  The  following  TaMe  2  Indudes  the  names 
and  addresses  of  leooid  for  aU  legiatnnts  of  the  prodods  in  Table  1.  la  Mneence  hy  EPA  Company  Niunbar. 
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Table  2.  — •  Registrants  Requesting  Voluntary  Cancellation 


BPA 
Com- 
pany No. 


000192 
000352 
000475 
000550 
000602 
000618 
001007 
002548 
003125 
004816 
005185 
005905 
008590 
010370 
065655 


Company  Name  and  Address 


Dexol  Industries,  1450  W.  228tti  St  Torrance,  CA  90501. 

E.  I.  Du  Pont  De  Nemours  &  Co,  Inc.,  Bariey  Mill  Plaza,  Walker's  Mill.  Wilmington.  DE  19880. 

Reckitt  &  Coleman  Housetx>kJ  Products,  1655  Valley  Rd,  Wayne,  NJ  07474. 

Van  Waters.&  Rogers,  Inc.,  Sut>skjiary  of  Univar,  Box  34325,  Seattle,  WA  98104. 

Purina  Mills,  Inc.,  Box  66812,  St  Louis,  MO  63166. 

Merck  &  Co  Inc.,  Box  450,  Three  Bridges,  NJ  08887. 

Pfizer  Inc.  -  Specialty  Chemicals,  235  E.  42nd  St,  New  Yortt.  NY  10017. 

Research  Products  Co.,  Diviskxi  of  Mcsharas,  Inc.,  Box  1460,  Salina,  KS  67402. 

Miles  Inc.,  Agriculture  Division.  8400  Hawthorn  Rd.,  Box  4913,  Kansas  City,  MO  64120. 

Roussei  UCLAF  Corp.,  95  Chestnut  Rkjge  Rd,  Montvale,  NJ  97645. 

Bio-Labs  Inc.,  Box  1489,  Decatur,  GA  30031. 

Helena  Chemk:al  Co,  6075  Popular  Ave  •  Suite  500,  Memphis,  TN  381 19. 

Agway  Inc.,  c/o  Univer^  Cooperatives  Inc.,  Box  460,  Minneapolis,  MN  55440. 

Roussei  UCLAF  Corp.,  95  Chestnut  RkJge  Rd,  Montvale,  NJ  07645. 

GBmore  Associates,  5501  Murray  Rd,  Memphis,  TN  38119. 


m.  Loss  of  Active  Ingredients 

Unless  these  requests  for  cancellation 
are  withdrawn,  one  pesticide  active 
ingredient  will  no  longer  appear  in  any 
registered  products.  Those  who  are 
concerned  about  the  potential  loss  of 
this  active  ingredient  for  pesticidal  use 
are  encoxiraged  to  work  directly  with  the 
registrants  to  explore  the  possibility  of 
their  withdrawing  the  request  for 
cancellation.  This  active  ingredient  is 
listed  in  the  following  Table  3  with  the 
EPA  Company  Niunber  of  their 
registrant. 

Table  3.  —  Active  Ingredients 
Which  Would  Disappear  as  a  Re- 
sult OF  Registrants'  Requests 
to  Cancel 


CAS  No. 

Chemical 
Name 

EPA  Com-  • 
pany  No. 

20405-19-0 

Diethanolami- 
ne  2-methy1- 
4- 

chlorophen- 
oxy-acetate 

065655 

rv.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
HoUins,  at  the  address  given  above, 
postmarked  before  January  18, 1994. 
This  written  withdrawal  of  the  request 
for  cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 


action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earUer 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due,  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  vnll  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1-year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency's  statement  of  fMjhcy  as 
prescribed  in  Federal  Register  No.  123, 
Vol.  56,  dated  June  26, 1991.  Exceptions 
to  this  general  rule  will  be  made  if  a 
product  poses  a  risk  concern,  or  is  in 
noncompUance  with  reregistration 
requirements,  or  is  subject  to  a  data  call- 
in.  In  all  cases,  product-specific 
disposition  dates  will  be  given  in  the 
cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  imtil 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affected  product(s).  Exceptions  to  these 


general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests,  product  registrations. 

Dated:  September  27, 1993. 
Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

[FR  Doc.  93-25640  Filed  10-19-93;  8:45  am] 
MLUNacoDE  tseo-so-F 

[SW-FRL-4789-8] 

RCRA  Ground-Watftr  Monitoring:  Draft 
Technical  Guidance 

AGENCY:  Environnrontal  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of 
guidance  manual. 

SUMMARY:  The  Environmental  Protection 
Agency  ("EPA"  or  "Agency") 
announces  the  availability  of  a  guidance 
manual  entitled  "RCRA  Ground- Water 
Monitoring:  Draft  Technical  Guidance." 
This  manual  was  designed  to  assist 
owners  and  operators  of  permitted 
hazardous  waste  land  disposal  facilities 
in  implementing  the  ground-water 
monitoring  regulations  for  regulated 
units  contained  in  40  CFR  part  264 
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-subpart  F  and  the  pennitting  standards 
of  40  CFR  part  270.  The  manual  is 
intended  to  update  and  supplement 
information  contained  in  other  sources 
of  EPA  guidance  such  as  the  Technical 
Enforcement  Guidance  Document 
(TEGD)  and  Chanter  Eleven  of  the 
Agency's  manual  titled  Test  Methods  for 
Evaluating  Sohd  Waste,  commonly 
known  as  "SW-846". 

"RCRA  Ground-Water  Monitoring: 
Draft  Technical  Guidance"  contains 
seven  chapters.  The  first  chapter  is  an 
introduction  to  the  backgroiuid  and 
scope  of  the  manual.  Chapter  Two 
describes  the  basic  approach  that  an 
owner/operator  should  take  in  designing 
a  detection  monitoring  program.  The 
third  chapter  discusses  the  importance 
of  defining  requirements  and  technical 
objectives  prior  to  initiating  a  ground- 
water monitoring  program.  Chapter  Four 
identifies  techniques  and  procedures  for 
characterizing  site  hydrogeology  prior  to 
installing  a  ground-water  monitoring 
well  system.  The  fifth  chapter  discusses 
the  design  of  detection  monitoring 
systems  in  aquilan  dominated  by  flow 
through  porous  media  and  in  equifera 
dominated  by  conduit  flow.  Chapter  Six 
provides  guidance  regarding  monitoring 
well  design  and  construction.  The 
seventh  chapter  of  the  guidance  manual 
discnsaea  ground-water  sampling  and 
analysis. 

DATES:  Comments  on  this  guidance 
manual  must  be  submitted  on  or  befon 
February  17, 1994. 

AOORESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  to:  Docket  Clerk,  Office  of 
Solid  Waste  (OS-305),  Docket  No.  (F- 
93-GWMA-FFFFFl,  U.S.  Environmental 
Protection  Agency  Heedquarten,  401  M 
Street.  SW..  Washington,  DC  2046a 
Comments  should  include  the  docket 
number  iF-93-GWMA-FFFFFl.  The 
public  docket  is  located  in  room  M2427 
at  EPA  Headquarters  and  is  available  fior 
viewing  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  Federal 
hohdays.  Appointments  may  be  made 
by  calling  (202)  260-^327.  Copies  coat 
$0.15  per  page.  Charges  und«r  $25,00 
are  waived,  hx  addition,  this  document 
is  available  for  purchase  through  the 
National  Technical  Information  Service 
(NTIS),  U.S.  Department  of  Commerce, 
Springfield,  Virginia  22161.  telephone 
(703)  467-4600:  "RCRA  Ground-Water 
Monitoring:  Draft  Technical  Guidance" 
(NTIS  «PB93-139-350). 
FOR  FURTMER  MFORMATION  CONTACT:  For 
general  informatioii.  contact  the  RCRA/ 
Superfund  Hotline.  Office  of  Scdid 
Waste.  U.S.  Environmental  Protection 
Agency,  401 M  Street  SW.,  WashLogton. 
DC  20460.  t^i^ione  (800)  424-0346, 


TDD  (800)  553-7672  (hearing  impaired); 
in  the  Washington,  DC  metropoUtan 
area  the  number  is  (703)  412-9810,  TDD 
(703) 486-3323. 

For  technical  information  contact  Jim 
Brown,  Office  of  Solid  Waste  (5303 W). 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington,  DC 
20460,  telephone  (703)  308-8656.  Please 
note  that  copies  of  this  document  are 
available  to  government  employees 
throu^  the  RCRA  docket  (EPA/530-R- 
93-001).  Non-govemment  employees 
should  contact  NTIS  to  aoqidre  a  copy 
(NTIS  «PB93-139-350). 
SUPf  LEMENTARY  IMFORMATION:  The 
hazardous  waste  management 
regulations  for  permitted  fecilities  (40 
CFR  part  264)  were  promulgated  in  July 
1982  under  Subtitle  C  of  the  Solid 
Waste  Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  of  1976  (RCRA),  and  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(HSWA).  Subpart  F  of  these  regulations. 
Releases  From  SoUd  Waste  Management 
Units,  sets  forth  performaiK»  standards 
for  ground-water  monitoring  systems  at 
permitted  hazardous  waste  land 
disposal  bcihties.  These  standards 
require  owners  and  operators  of  land- 
based  haiardous  waste  disposal 
facilities  to  sample  and  analyze  ground 
water  at  specific  time  lnter\'ais  to 
determine  whether  or  not  hazardous 
wastes  or  constituents  released  from 
these  facilities  are  contaminating 
ground  «fater. 

The  guidance  manual  entitled  "RCRA 
Ground-Water  Monitoring:  Draft 
Technical  Guidance"  was  prepared  by 
the  Office  erf  Solid  Waste  of  the  United 
States  Envirmunental  I*rotection  Agency 
("EPA"  or  "Agency")  to  provide 
guidance  for  implementiiig  the  ground- 
water monitoring  reguktions  for 
regulated'units  contained  in  40  CFR  part 
264  subpart  F  and  the  permitting 
standards  of  40  CFR  pert  27a  The 
manual  also  provides  guidance  to 
owners  and  operators  of  treatment, 
storage,  and  msposal  fedUties  (TSDFs) 
that  are  required  to  comply  with  the 
requirements  of  40  CFR  part  264 
subparts }  (Tank  Systons).  K  (Surface 
Impoundments).  L  (Waste  Piles),  N 
(Landfills),  and  X  (Miscellaneous  Units). 
While  sections  of  the  manual  can  be 
used  as  guidance  fat  implementation  of 
the  ground-water  monitoring  regulations 
for  interim  status  fadhtiee  amtained  in 
40  CFR  part  265,  the  mediods  and    • 
procedures  presented  in  diis  guidance 
manual  are  designed  for  pennittad 
facilities  that  are  subject  to  the  part  284 
regulations. 

The  guidance  manual  is  intended  to 
update  and  supplement  infarmatitm 


contained  in  other  sources  of  EPA 
guidance  such  as  the  Technical 
Enforcement  Guidance  Document 
(TEGD.  GPO:055-000-00-260-6)  and 
Chapter  Eleven  of  the  Agency's  manual 
titled  Test  Methods  for  Evaluating  Solid 
Waste  (GPO:955-001-00Q00-l), 
commonly  known  as  "S\V-646".  The 
TEGD  povides  guidance  for  interim 
status  ndlities  that  have  not  received 
an  operating  permit  and  are  thus  sub)ert 
to  the  requirements  specified  under  40 
CFR  part  265.  Whereas  the  TEGD  was 
written  primarily  for  the  use  of 
enforcement  officials  when 
implementing  the  interim  status 
provisions,  **RCRA  Ground-Water 
Monitftting:  Draft  Tedmical  Guidance" 
was  written  to  assist  ovtmers  and 
operators  of  permitted  fadhtiea  in  the 
design  and  implementation  of  ground- 
water monitoring  programs.  Althou^ 
Chapter  Eleven  of  SW-646  was  written 
for  use  by  owners  and  operators  of 
permitted  facilities.  Chapter  Eleven  of 
SW-846  was  not  intended  to  function  as 
a  comprehensive  guide  for  ground-water 
monitoring;  rather,  it  is  a  brief  Hsting  of 
ground-water  monitoring  protocols. 

The  guidance  manual  contains  seven 
chapters.  The  first  chapter  is  an 
introduction  to  the  background  and 
scope  of  the  document  Chapter  Two 
describes  the  basic  approach  that  an 
owner/operatw  should  take  in  designing 
a  detection  monitoring  program. 
Chapter  Three  discusses  the  importance 
of  defining  requirements  and  technical 
ob)ectives  prior  to  initiating  a  ground- 
water monitoring  program. 

Chapter  Four  ofthe  guidance  ntaaual 
identifies  techniques  and  procedvues  for 
characterizing  site  hydrogeology  prior  to 
installing  a  ground-water  monitoring 
well  system.  Chapter  Pour  presents 
various  methods  for  characterizing  the 
geology  of  a  site,  such  as  the 
implementation  of  a  subsurface  boring 
program  and  geophjrsical  techniques. 
This  diapter  also  discusses  methods  for 
characterizing  ground-water  flow 
beneath  a  site,  including  ground-water 
flow  direction  and  ground-water  flow 
rate.  In  addition.  Chapter  Four  explains 
how  hydrogeologic  data  should  be 
presented. 

Chapter  Five  discusses  the  design  of 
detection  monitoring  systems  in 
aquifers  dominated  by  flow  through 
porous  media  and  in  aquifers  dominated 
by  conduit  flow.  Chapter  Five  discusses 
the  vmtical  and  lateral  placement  of 
monitoring  wells,  well  screen  lengths, 
and  the  use  of  sprim^  as  monitoring 
points. 

Chapter  Six  prawidw  guidance  on 
monitoring  well  desi^i  and 
construction.  It  provides  an  overview  of 
monitoring  well  drilling  methods  and  a 
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discussion  of  {actors  to  consider  in  the 
selection  of  well  casing  and  screeii 
materials.  Chapter  Six  also  discusses 
how  to  design  well  intakes,  install 
annular  sealants,  complete  wells  at  the 
surface,  and  develop  monitoring  Mrells. 

Chapter  Seven  of  the  guidance 
manual  discusses  grousd-water 
sampling  and  analysis.  This  chapter 
focuses  on  the  elements  of  the  Quality 
Assurance  Pro)ect  Plan  (QAP)P)  that 
should  be  prepared  by  the  owner/ 
operator  to  describe  gnmnd-waler 
sample  collection  and  analjrsis 
activities.  Chapter  Seven  discusses  pre- 
sampUng  activities,  such  as  determining 
sampling  frequency,  measuring  static 
water  elevation,  detecting  and  sampling 
immiscible  layers,  and  well  purging. 
Chapter  Seven  also  discusses  the 
selection  and  use  of  ground-water 
sampling  eqwpment.  containerizing  and 
presOTving  samples,  chain-of-custody 
procedures,  and  Quality  Assurance/ 
Quabty  Control  considerations. 

DMtd:  August  30. 19B3. 
WaltarW.KovaUck.fr.. 
Assistant  Surgeon  General,  USPHS,  Acting 
Assistant  Administrator,  Office  ofSoHd  Waste 
and  Emergency  Response. 
(FR  Doc  93-257S8  Filed  10-l»-«3: 8:45  am] 
BaUM  COM  I 


FEDERAL  FINANCIAL  INSnTUTIONS 
EXAMINATION  COUNaL 

AppiBisai  Subcommitlee;  Agency 
Form  Submitted  for  OMB  Review 

AGENCY:  Appraisal  Subcommittee, 
Federal  Financial  Institutions 
Examination  Council. 
ACnON:  Notice. 

SUMMARY:  The  Appraisal  Subcommittee 
of  the  Federal  Financial  Institutions 
Examination  Council  ("ASC")  has  sent 
to  the  Office  of  Management  and  Budget 
the  following  proposal  for  the  collection 
of  information  under  the  Paperwork 
Reduction  Act  (44  U.S.C  chapter  35). 
DATES:  Conunents  on  this  information 
collection  must  be  received  on  or  before 
November  19, 1993. 

AOMESSES:  Send  conunents  to  Paul  N. 
Romani,  Associate  Director  for 
Administration.  Appraisal 
Subcommittee,  2100  Pennsylvania 
Avenue,  NW.,  suite  200.  Washington, 
DC  20037,  and  Gary  Waxman,  Gearance 
Officer,  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
room  3228,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 


Marc  L.  Weinberg.  General  Counsri, 
Appraisal  Subcommittee.  2100 
Pennsylvania  Avenue.  NW..  suite  200. 
Washington,  DC  20037,  or  at  (202)  634- 
6520,  from  whom  copies  of  the 
information  collection  and  supporting 
documents  are  available. 

Svmmary  of  PropoeeKs) 

(1)  Collection  title:  12  CFR  part  1102. 
subpart  D.  $S  1102.305.  AvaUability  of 
interpretive,  n(y<iction  aad  other  written 
communications;  1102.305. 
Confidential  Treatment  Procedures;  and 
1102.307,  l^g/rt  to  petition  for  issttance, 
amendment  and  repeal  of  rules  of 
general  application. 

(2)  Forms)  submitted:  Not  applicable. 

(3)  Frequency  of  collection:  On 
occasion. 

(4)  Use:  The  information  will  be  used 
by  the  ASC  and  its  $taS  in  detarmining 
whether  to  grant  a  person's  request  for 
confidential  treetment  of  infonnstian 
sub^  to  a  FOIA  request  and  to  grant  . 
a  person's  petition  for  the  ASC  to  engage 
in  the  rulemaldog.  The  ASC  is  required 
to  adopt  these  rules  to  implement  S 
U.S.C  552  and  553(e)  and  EO  1260a 

(5)  E^imated  number  of  respondents: 
103. 

(€)  Fre^iuency  of  response:  Once. 

(7)  Esttmated  M>urs  for  respondents  to 
provide  information:  30  minutes  per 
respondent 

(8)  Estiaiated  total  annual  reporting 
and  recordkeeping  burden:  51.5  bmirs. 

Dated:  October  15, 1993. 

By  the  Appralrai  Suboommittee  of  the 
Federal  Financial  Institutioa*  Examination 
Council. 

EdwteW.Bakar. 

£xaciJtit«  Director. 

{FR  Doc  93-25756  Filed  10-19-93;  8:45  am) 
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FEDERAL  MARmME  COMMISSION 

Agreement(s)  FHed;  Lykes/Matson 
Cooperative  Working  Agreement 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW..  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 


requlraments  for  comments  are  found  in 
S  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
commtmicating  with  the  Commission 
regarding  a  pending  agreement 
Agreement  No.:  203-011311-001 
TUIe:  Lykes/Matson  Cooperative 
Woridng  A^eatDent 
Parties: 

Lykes  Bros.  Steamship  Co.,  Inc 
Matson  Navigation  Company 
Synopsis:  The  proposed  amendownt- 
provides  that  the  parties  shall  submit 
anniial  reports  canceming  the  nusiber 
of  containers,  emount  of  brealdMlk 
cargo  moved  by  each  carrier  inbound 
and  outt>otmd,  tiie  amount  of  each 
carrier's  container  and  breakbulk 
capacity  available  to  shippers  both 
Inbound  and  outbotmd,  and  any  report* 
OS  studies  {M«pared  bv  or  for  either  party 
or  the  Agreement  itself. 

Dated:  October  15, 1993. 

By  Order  of  the  Federal  Maritime 


RmmM  D.  Mnqpiqr. 
Attistant  Sectwtary. 
pit  Doc  93-25724  FHed  tO-1»-93:  8:45  ami 
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FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rulee 

Section  7A  of  the  Claytan  Act.  IS 
U.S.C  18a.  as  added  by  title  n  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  omtemplating  certain  mergen 
(v  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  resp>ect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 
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Transactions  Granted  Early  Termination  Between:  092093  and  100193 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


Jones  Apnarel  Group,  Inc..  Crystal  Brands.  Inc.,  T-M  Ventures,  tnc  

Ford  Motor  Company,  Great  Western  Financial  Corporation.  Great  Western  Bank,  a  Federal  Savings  Bank 

NoWe  Affiliates,  Inc..  RM  Properties  Inc.,  FM  Properties  Operating  Co  

Robert  F.  X.  Sillerman,  R.  Steven  Hicks,  Capstar  Communications.  Inc 

Deluxe  Corporatkxi,  PaperOirect,  Inc..  PaperOlrect.  Inc 

Snap-on  Tools  Corporation,  Merrill  Lynch  4  Co..  Inc..  J.H.  Williams  Industrial  Products,  Inc  

Gtobal  Stone  Corporation,  Penn  Virginia  Corporation,  Term  Luttrel  Company 

Robert  Shaye,  RE.  Tuner,  Turner  Broadcasting  System,  Inc  

Homer  I.  Altwe,  Reebok  Interrwtional  Ltd.,  Etiesse  U.S.A.,  Inc  „ 

Tele-ComnnunicatJons,  Irx:.,  Telle-Communications,  Inc.,  American  Mobile  Systems  Incorporated  

Golder.  Thome,  Cressey  Fund  III  Limited  Partnership,  Mr.  Jeffrey  M.  Gamble,  Bell  Funeral  Home.  Inc.,  et  ai  

Pacific  Electric  Wire  &  Cable  Col,  Ltd..  John  E.  Hams,  Newmark  Home  Corporation  

Harmon  intematioruil  Industries,  Inc..  GiroCredit  Bank  Aktiengesellschaft  der  Sparkassen,  AKG  Akustische  u 

Kino-Gerata  Gesellschaft  M  B.H ~ 

Gerald  W.  Schwartz,  MEI  Diversified  Inc.,  MEI  Saton  Cocp 

WMX  Technologies,  Inc.,  Dunward  W.  Jackson.  Waste  Away  Group.  Inc 

Sonat  Inc..  Mobil  Corporatkxi.  Mobil  Producing  Texas  &  New  Mexico.  Inc 

Tecumseh  Products  Company,  Ger>eral  Electric  Company,  General  Electrk;  Company 

Harleysville  Mutual  Insurance  Company,  Amerk^an  Convnunity  Mutual  Insurance  Company,  Lake  States  Insuf' 

ance  Company.  Lake  States  lnsurar>ce  Company 

Finanziarla  De  AgostinI  s.r.l.,  Maxwell  ConvTHjnteatkjn  Corporation  pte,  P.F.  Collier,  Inc 

Planeta  HokJing  s.a..  Maxwell  Communk»tkxi  Corporation  pk:,  P.F.  Collier,  Inc 

Sor«t  Inc.,  Sonat  Inc.,  Sonat/P  Anadarko  Limited  partnership 

Fund  Amertea  Ventures  Corporation,  Keith  H.  Comtek,  Ward  Lake  DrIHing,  Inc 

The  Clayton  &  Dubilier  Pnvate  Equity  Fund  IV,  LP.,  General  N^otors  Corporatkxi,  Allison  Gas  Turt)lne  Diviskm  .. 

DynCorp,  TechrxDtogy  Applications  Inc.,  Technotogy  Applications  Inc 

IBL,  S.A.,  FMM  Partners,  Ltd.,  Facet  McKlnley  Motel  LiiTMted  Partnership  

Roberts  Ptiarmaceutal  Corporation,  Bristol-Myers  Squibb  Company,  Bristol-Myers  Squibb  Company  

Kansas  City  Soutf>em  Industries,  IfK.,  The  Continuum  Company,  IrK.,  The  Continuum  Company,  \nc  

The  Continuum  Company,  Inc.,  Kansas  City  Southem  Industries,  Inc.,  Vantage  Computer  Systems.  Inc  

Mellon  Bank  Corporatkxi,  Westinghouse  Electric  Corporatkxi,  Westinghouse  Electric  Corporation 

Robert  Castelkj,  George  Terry,  Holsin  Doig  Co.,  Inc 

Robert  Castelk),  Mk:hael  Simon,  Hotein  Dmg  Co.,  Inc 

Sonoco  Products  Company.  Engraph.  Inc.,  Engraph,  Inc 

Pohlad  Companies,  Allied  Group,  Inc.,  Dougherty  Dawkins,  Inc  

Peter  G.  Angelos,  Eli  S.  Jacobs,  The  Orioles,  Inc 

Hettman  Real  Estate  FurKJ  V,  Carerui  Holdings,  Inc.,  H-6  Associates  Albuquerque 

California  Microwave,  Inc.,  TeleScierices,  Inc.,  TeloSciences  Transmission  Systems,  Inc 

McKesson  Corporation,  Kooinklijke  BclsWessanen  NV,  Tree  of  Life,  Inc  

The  Ogden  Newspapers,  Inc.,  SD  Investments.  Inc..  Minot  Daily  News  Co  

The  Ogden  Newspapers,  Inc  .  Philip  F.  Buckner,  Buckner  News  Alliance,  Inc.,  Lewistown  Sentinel,  Inc 

Odyssey  Partners,  L.P.,  Seneca  Insurance  Holdings,  Inc.,  Seneca  Insurance  Holdings,  Inc  

Mellon  Bank  Corporatkxi,  The  Continental  Corporation,  AFCO  Credit  Corporation 

Dixons  Group  pk:,  Oliver  L.  Fretter,  Fretter,  Inc 

Fleet  Financial  Group,  Inc.,  Witco  Corporation,  Chemprene,  Inc - 

GranCare,  Inc.,  CompuPtiarm,  lr>c..  CompuPharm,  Inc  

Broad  Sti'eet  Investment  Fund  I.  L.P..  The  Continental  Corporatkjn,  Underwriters  Re  Holdings  Corp 

McGraw-Hill.  IrK.,  Maxwell  Convnunication  Corporation  pk:,  Macmillar\/Mcgraw-Hill  School  publishing  Company 
McGraw-Hill,  Irx;..  McGraw-Hill,  Inc..  Macmtllan/McGraw-Hill  Scfxx}!  Publishing  Company 


PMNNo. 


9S-1625 
93-1701 
93-1720 
93-1725 
93-1653 
93-1671 
93-1705 
93-1722 
93-1728 
93-1729 
93-1730 
93-1743 

93-1749 
93-1587 
93-1632 
93-1669 
93-1713 


Date  termi- 
nated 


09/20/93 
09/20/93 
09/20/93 
09/20/93 
09/22/93 
09/23'93 
09/23/93 
09/23/93 
09/23/93 
09/23/93 
09/20/93 
09/23/93 

09/23/93 
09/24/93 
09/24/93 
09/24/93 
09/24/93 


93-1746 

09/24/93 

93-1747 

09/24/93 

93-1748 

09/24/93 

93-1754 

09/24/93 

93-1755 

09/24/93 

93-1762 

09/24/93 

93-1774 

09/24/93 

93-1776 

09/24/93 

93-1661 

09/27/93 

93-1679 

09/27/93 

93-1680 

09/27/93 

93-1719 

09/27/93 

93-1736 

09/27/93 

93-1737 

09/27/93 

93-1738 

09/27/93 

93-1750 

09/27/93 

93-1784 

09/27/93 

93-1787 

09/27/93 

93-1580 

09/28/93 

93-1709 

09/2a'93 

93-1690 

09/30/93 

93-1692 

09/30/93 

93-1710 

09/30/93 

93-1721 

09/30/93 

93-1761 

09/30/93 

93-1769 

09,00/93 

93-1791 

09/30/93 

93-1631 

10/01/93 

93-1687 

10/01/93 

93-1691 

10/01/93 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay  or  Renee  A.  Horton. 
Contact  Representatives.  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  room 
303.  Washington,  DC  20580,  (202)  326- 
3100. 

By  Direction  of  the  Commission. 
Donald  5.  Qark. 
Secretary. 
IFR  Doc.  93-25783  Filed  10-19-93;  8:45  am) 

BILUNQ  COOe  (TSft-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  For  Children  And 
Families 

Agency  Information  Collection  Under 
0MB  Review 

Under  the  provision*  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OKfB)  a  request  for  approval  of  new 
information  collection  requirements 
found  at  section  107(c)  of  the  Child 
Abuse  Prevention  and  Treatment  Act  as 
amended (42 U.S.C.  5101  et seq). 


Sections  107  (a)  and  (g)  of  title  I 
authorize  the  award  of  funds  to  States 
that  meet  specified  eligibility 
requirements  for  the  purpose  of 
assisting  States  to  develop,  strengthen 
and  carry  out  child  abuse  and  neglect 
prevention  and  treatment  programs. 
Section  107(c)  requires  States  to  submit 
a  Child  Abuse  Prevention  and 
Treatment  Act  (CAPTA)  State  Plan 
every  four  years  to  the  Secretary  of  the 
Department  of  Health  and  Human 
Services,  acting  through  the  National 
Center  on  Child  Abuse  and  Neglect 
(NCCAN). 

ADDRESSES:  Copies  of  the  proposed 
information  collection  may  be  obtained 
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from  Steven  R.  Smith  of  the  Office  of 
Information  Systems  Management,  ACF, 
by  calling  (202)  401-6964.  Written 
comments  and  questions  regarding  this 
information  collection  should  be  sent 
directly  to:  Laura  Oliven,  OMB  Desk 
Officer  for  ACF,  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3002.  725  17th 
Street  NW.,  Washington,  DC  20503. 
(202)  395-7316. 

InCarmation  on  Document 

Title:  Child  Abuse  Prevention  and 
Treatment  Act  (CAPTA)  State  Program 
Plan. 

OMB  No.:  0980-New  Request. 

Description:  Section  107ic)  of  the 
Child  Abuse  Prevention  and  Treatment 
Act  requires  States  to  submit  to  the 
Secretary  of  the  Department  of  Health 
and  Human  Services,  acting  through  the 
National  Canter  of  Child  Abuse  and 
Neglect  of  the  Administration  for 
Children  and  Families  (ACF).  a  Child 
Abuse  Prevention  and  Treatment  Act 
(CAPTA)  State  Plan  in  order  to  be 
eligible  for  a  grant  under  this  section. 
Under  the  provisions  of  subsection  (c)  of 
section  107,  a  State  shall  submit  every 
four  years  a  plan  that  speciGes  the  area 
or  areas  of  the  State  child  protective 
services'  system  to  be  improved, 
providing  data  on  cunent  system 
caoability,  and  indicating  how  funds 
will  be  used  to  make  improvements.  A 
State  must  submit  a  CAPTA  State  Plan 
as  a  prerequisite  for  a  fiscal  year  1994 
Child  Abuse  and  Neglect  State  Grant 
Award. 

Section  107(a)  of  the  Act  authorizes 
the  Secretary,  acting  through  NCCAN,  to 
award  grants  to  the  States  for  the 
purpose  of  assisting  the  States  in 
improving  their  child  protective 
services  system  in  one  or  more  of  the 
following  areas:  intake  and  screening  of 
reports;  investigating  reports;  case 
management;  general  system 
enhancement;  and  research  and 
demonstration  activities. 

Annual  Number  of  Respondents:  52. 

Annual  Frequency:  1. 

Average  Burden  Hours  Per  Response: 
32. 

Total  Burden  Hours:  1,664. 

Dated:  October  7. 1993. 
Lairy  Guatrere, 

Deputy  Dinctar,  Office  oflafonnatHa 
Systems  Management 

(PR  Doc  93-25687  Filed  10-19-93;  8:45  axaj 
HLUNO  COOi;  ti%t  tl  II 


Agamy  Mormation  Collection  Undtr 
OMBRovlaw 

Under  the  provisions  of  Om 
PapOTieork  Raductiao  Ad  (44  U.S.C 


chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  an  extension  of  the 
Uniform  Reporting  Requirements  for 
Four  State  Grant  Programs  authorized 
by  the  Child  Abuse  Prevention  and 
Treatment  Act.  These  grant  programs 
are:  the  Basic  State  Grant  Program;  the 
Medical  Neglect/ENsabled  hifants  Grant 
Program:  the  Children  Justice  Act  Grant 
Program;  and  the  Community-Based 
Child  Abuse  and  Neglect  Prevention 
Grant  Program.  This  information 
collection  sponsored  by  the  National 
Center  on  Quid  Abuse  and  Neglect  was 
previously  approved  under  OMB 
Control  Number  0980-0181  for  use 
through  10/31/93. 

ADDRESSES:  Copies  of  this  information 
collection  request  may  be  obtained  fitjm 
Steve  R.  Smith  of  the  Office  of 
Information  Systems  Management.  ACF. 
by  calling  (Z02)  401-6964. 

Written  comments  and  questions 
regarding  the  requested  approval  should 
be  sent  directly  to:  L.aura  Oliven,  OMB 
Desk  Officer  for  ACF,  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building,  room  3002.  725  17th 
Street  NW..  Washington.  DC  20503, 
(202) 395-7316. 

Information  on  Docnment 

Title:  Uniform  Reporting 
Requirements  for  Four  State  Grant 
Programs  authorized  by  the  Child  Abuse 
Prevention  and  Treatment  Act,  i.e., 
Basic  State  Grant,  Medical  N^iect/ 
Disabled  La£ants  Grant,  Children's 
Justice  Act  Ckant,  and  Conununity- 
Based  Child  Abuse  and  Neglect 
Prevention  Grant. 

OMB  No.  0890-0181. 

Description:  The  National  Center  on 
Child  Abuse  and  Neglect  (NCCAN)  is  a 
component  of  the  Administration  for 
Children  and  Families  (ACF).  The 
NCCAN  has  overall  responsibility  for 
the  administration  of  four  State  formula 
grant  programs  authorized  by  the  Child 
Abuse  Prevention  and  Treatment  Act,  as 
amended  (Pub.  L.  100-294,  Pub.  L.  101- 
126,  Pub.  L.  101-226  and  Pub.  L  102- 
295).  These  grant  programs  are:  the 
Basic  State  Grant  Prt^ram,  the  Medical 
Neglect/Disabled  Intents  Grant  Program, 
the  Children's  Justice  Act  Grant 
Program,  and  the  Community-Based 
Child  Abuse  and  Neglect  Prevention 
Grant  Program.  Each  of  the  State  grant 
programs  is  designed  to  assist  States  in 
addressing  specific  issues  related  to 
child  abuse  and  neglect 

As  each  new  State  grant  program  was 
established,  separate  instructions  with 
respect  to  fiscal  and  program 
performance  reports  were  developed  to 
address  the  unique  purposes  of  the 
specific  grant  program.  At  •  result,  than 


was  a  substantial  lack  of  uniformity  in 
program  performance  reports  across  the 
four  grant  programs.  This  lack  of 
uniformity  seriously  hampered 
NCCAN's  capability  to  carry  out  their 
responsibilities  for  monitoring  the 
expenditure  of  Federal  funds,  evaluating 
and  measurir>g  State  achievements  in 
addressing  the  problems  of  child  abuse 
and  neglect,  and  compiling 
comprehensive  information  for  use  in 
reaching  program  and  policy  decisions 
The  uniform  reporting  approach  has 
enhanced  both  Federal  and  State 
abilities  to  monitor  and  assess  child 
abuse  and  neglect  prevention  and 
treatment  efforts.  NCCAN  Headquarters 
and  the  Regional  Administrators  who 
share  responsibilities  for  administering 
the  four  programs  must  annually 
prepare  a  report  which  describes  the 
activities,  accomplishments,  and 
expenditures  under  each  of  the 
programs  to  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  and  to  the  Congress  as  required 
by  Section  102  of  the  Act.  This 
information  wrill  also  provide  ACF  and 
the  States  an  overview  of  program 
trends  and  information  needed  to 
ascertain  whether  a  State  is  in 
compliance  with  requirements  of  the 
Act. 

Annual  Number  of  Respondents:  52. 

Annual  Frequency:  8. 

Average  Burden  Hours  Per  Response: 
32. 

Total  Burden  Hours:  13.312. 

Dated:  October  7. 1993. 
Larry  Gnei  i  m  u. 

Deputy  Director,  Office  of  Information 
Systems  Management. 

(PR  Doc.  93-25692  Filed  10-19-93;  8:45  am! 

BIUJNO  COK  41M-01-M 


Administration  For  Childran  And 
Pamlllea 

Agency  Information  CoHacHon  Under 
OMB  Review 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  a  three-year 
reinstatement  of  Form  ACF-700  as 
proposed  in  this  package.  This  request 
entitled:  "Child  Care  and  Development 
Block  Grant  Second  Aimual  Report  to 
the  Congress:  An  Interim  Report  on 
Program  Services  and  Expenditures" 
was  previously  approved  under  OMB 
Control  Number  0980-0241.  This 
request  is  sponsored  by  the  Division  of 
Child  Care  of  the  Administratioa  for 
Children  and  Families  (ACF). 
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ADDRESSES:  Copies  of  this  information 
collection  may  be  obtained  from  Steven 
R.  Smith  of  the  Office  of  Information 
Systems  Management.  ACF,  by  calling 
202-401-6946. 

Written  comments  and  questions 
regarding  this  information  collection 
should  l»  sent  directly  to:  Laura  Oliven. 
0MB  Desk  Officer  for  ACF,  OMB 
Reports  Management  Branch,  New 
Executive  Office  Building,  room  3002. 
725  17th  Street  NW..  Washington,  DC 
20503.  (202)  395-7316. 

Information  on  Document 

Title:  Child  Care  and  Development 
Block  Grant  Second  Annual  Report  to 
the  Congress:  An  Interim  Report  on 
Program  Services  and  Expenditures 
{Form  ACF-700). 

OMB  No..- 0980-0241. 

Description:  The  Child  Care  and 
Development  Block  Grant  Act 
authorizes  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  to  award  grants  to  States, 
Territories,  Indian  Tribes,  and  Tribal 
Organizations  to  increase  the 
availabiUty,  affordability  and  quality  of 
child  care.  Section  658K  of  the  Child 
Care  and  Development  Block  Grant  Act 
(section  5082  of  the  Omnibus  Budget 
Reconcihation  Act  of  1990,  Pub.  L.  101- 
508)  and  45  CFR  98.70  and  98.71 
require  grantees  to  prepare  and  submit 
an  annual  report  on  the  program.  The 
statute  and  regulations  require  the  first 
annual  report  to  be  an  interim  report, 
covering  expenditures  through 
September  30, 1992,  and  wi&  a  due 
date  not  later  than  December  31, 1992. 

As  with  the  first  interim  report,  the 
second  interim  report  will  consist  of 
information  on  the  uses  for  which  the 
grantees  expended  funds,  the  extent  to 
which  the  affordability  and  availability 
of  child  care  services  have  increased, 
and  any  additional  infonnation  required 
by  the  Secretary.  The  requirements  for 
subsequent  annual  reports  will  identify 
the  additional  infonnation  which 
grantees  must  submit  as  it  is  available, 
including:  the  number  of  children  being 
assisted  by  CCDBG  and  other  Federal 
child  care  and  pre-school  programs;  the 
type  and  number  of  child  care  programs, 
child  care  providers,  caregivers,  and 
support  personnel  in  the  grantee's 
service  area;  salaries  and  other 
compensation  paid  to  full-  and  part-time 
child  care  service  providers;  and 
activities  to  encourage  public-private 
partnerships  that  promote  business 
involvement  in  meeting  child  care 
needs. 

The  data  collected  in  this  second 
interim  report  are  necessary  for  the 
submission  of  the  required  annual 
report  to  Congress,  as  specified  in 


section  658L  of  the  Act.  This 
information  will  also  assist  in  program 
evaluation,  management,  and 
monitoring.  In  addition,  grantees  must 
submit  information  on  their  review  of 
licensing  and  regulatory  requirements, 
as  well  as  describe  the  standards  and 
health  and  safety  requirements 
applicable  to  child  care  providers  in 
their  area,  if  such  information  was  not 
submitted  with  the  first  interim  report 
that  was  due  December  31, 1992. 

Annual  Number  of  Respondents:  260. 

Annual  Frequency:  1. 

Average  Burden  Hours  Per  Response: 


50. 

Total  Burden  Hours:  1 3 ,000. 
Deled:  October  7, 1993. 

Deputy  Director,  Office  of  Infonnation 
Systems  Management. 

IFR  Doc  93-25693  Filed  10-19-93;  8:45  am) 
BaUNO  CODE  41M-ei-M 


Third  Meeting  of  the  Advisory 
Committee  on  Head  Start  Quality  and 
Expansion 

AGENCY:  Administration  for  Children 
and  Famihes,  DHHS. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  Public  Law  92-463,  the 
Federal  Advisory  Committee  Act,  that 
the  Advisory  Committee  on  Head  Start 
Quality  and  Expansion  will  hold  its 
third  meeting  on  Tuesday,  November  2, 
1993  at  the  Grand  Hyatt  Hotel,  1000  H 
Street.  NW.,  Washington,  DC. 

The  meeting  shall  be  open  to  the 
public.  The  proposed  final  agenda  will 
include  a  discussion  of  the  draft  report 
of  the  Advisory  Committee. 

Records  shall  be  kept  of  all  Committee 
proceedings  and  shall  be  available  for 
pubhc  inspection  at  370  LTnfant 
promenade,  SW.,  Aerospace  Building, 
suite  600,  Washington,  DC  20447. 

If  a  sign  language  interpreter  is 
needed,  contact  David  Siegel  at  the 
address  and  telephone  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Siegel,  7th  floor,  Aerospace 
Building,  370  LTnfant  Promenade,  SW., 
Washington.  DC  20047  (202)  401-9215. 

Dated:  October  15. 1993. 
Lawrence  J.  Love,. 

Deputy  Assistant  Secretary  for  Program 
Operations. 

(FR  Doc.  93-25838  Filed  10-18-93;  11:22 
am) 

BHJJNa  CODE  41M-01-M 


Food  and  Drug  Administration 
[Dock*tNo.92N-0412] 

Ral  Matitari;  Denial  of  Hearing;  Rnai 
Debarment  Order 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Deputy  Commissioner  for 
Operations  of  the  Food  and  Drug 
Administration  (FDA)  denies  a  hearing 
for  and  issues  a  final  order  permanently 
debarring  Mr.  Raj  Matkari,  1304 
Riverglen  Way.  Berthoud,  CO  80513, 
imder  section  306(a)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  335a(a)).  The  Deputy 
Commissioner  bases  this  order  on  her 
finding  that  Mr.  Matkari  was  convicted 
of  a  Federal  felony  for  conduct  relating 
to  the  development  or  approval, 
including  the  process  for  development 
or  approval  of  a  drug  product;  and 
relating  to  the  regulation  of  a  drug 
product  under  the  act. 
EFFECTIVE  DATE:  October  20. 1993. 
ADDRESSES:  Application  for  termination 
of  debarment  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Ehaig  Administration,  rm.  1-23, 
12420  Parklawn  Dr..  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Megan  L.  Foster.  Center  for  Drug 
Evaluation  and  Research  (HFD-366), 
Food  and  Drug  Administration.  7500 
Standish  PL.  Rockville.  MD  20855.  301- 
594-2041. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Mr.  Raj  Matkari,  the  former  Vice 
President  for  Regulatory  Affairs  and 
Product  Development  of  Pharmaceutical 
Basics,  Inc.  (PBI),  pled  guilty  and  was 
sentenced  on  July  28, 1989,  for  giving  an 
unlawful  gratuity,  a  felony  offense 
under  18  U.S.C.  201(c)(1)(A).  The  basis 
for  this  conviction  was  Mr.  Matkari's 
payment  of  approximately  $2,000  to  an 
FDA  chemistry  review  branch  chief  who 
was  involved  in  the  regulation  of  FBI's 
drug  products  and  who  was  specifically 
responsible  for  supervising  the  chemists 
who  reviewed  FBI's  applications  to 
determine  whether  these  applications  • 
met  certain  statutory  standards  for 
approval. 

In  a  certified  letter  received  by  Mr. 
Matkari  on  November  25, 1992.  the 
Deputy  Commissioner  for  Operations 
offered  Mr.  Matkari  an  opportimity  for 
a  hearing  on  a  proposal  to  issue  an  order 
under  section  306(a)  of  the  act  debarring 
Mr.  Matkari  firom  providing  services  in 
any  capacity  to  a  person  that  has  an 
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approved  or  pending  drug  product 
application.  FDA  based  the  proposal  to 
debar  Mr.  Matkah  on  its  finding  that  he 
was  convicted  of  a  felony  under  Federal 
law  for  conduct  relating  to  the 
development,  approval,  and  regulation 
of  FBI's  drug  products. 

The  certified  letter  also  informed  Mr. 
Matkari  that  his  request  for  a  hearing 
could  not  rest  upon  mere  allegations  or 
denials  but  must  present  specific  facts 
showing  that  there  was  a  genuine  and 
substantial  issue  of  fact  requiring  a 
hearing.  The  letter  also  noted  that  if  it 
conclusively  appeared  from  the  face  of 
the  information  and  factual  analyses  in 
his  request  for  a  hearing  that  there  was 
no  genuine  and  substantial  issue  of  fact 
which  precluded  the  order  of 
debarment,  FDA  would  enter  summary 
judgment  against  him,  making  findings 
and  conclusions,  and  denying  his 
request  for  a  hearing. 

Mr.  Matkari  responded  to  the 
proposal  to  debar  in  a  letter  filed  by 
FDA  on  January  2, 1993,  in  which  he 
requested  a  hearing.  Mr.  Matkari  also 
submitted  a  brief  argument  in  support  of 
his  hearing  request  in  a  letter  filed  by 
FDA  on  February  4, 1993. 

The  Deputy  Commissioner  has 
considered  Mr.  Matkari's  arguments  and 
concludes  that  they  are  unpersuasive 
and  fail  to  raise  a  genuine  and 
substantial  issue  of  fact  requiring  a 
hearing.  Mr.  Matkari's  arguments  and 
the  agency's  responses  follow. 

n.  Mr.  Matkari's  Arguments  in  Support 
of  a  Hearing 

Mr.  Matkari  first  argues  that  his 
conduct  does  not  fall  within  the 
provisions  for  mandatory  debarment  but 
instead  falls  within  those  for  permissive 
debarment.  Mr.  Matkari  fails  to  support 
this  statement  with  an  explanation  or 
further  argument. 

Paragraphs  (a)(2)(A)  and  (a)(2)(B)  of 
section  306  of  the  act  require  FDA^o 
debar  an  individual  if  the  Secretary 
finds  that  the  individual  has  been 
ct>nvicted  of  a  felony  under  Federal  law 
fdr  conduct:  (1)  Relating  to  the 
development  or  approval,  including  the 
process  for  development  or  approval,  of 
any  drag  product;  or  (2)  otherwise 
relating  to  the  regulation  of  any  drug 
product  under  the  act. 

These  mandatory  debannent 
provisions  apply  to  Mr.  Matkari's 
conviction  for  payment  of  an  illegal 
gratuity.  While  this  crime  is  listed  in  the 
pjarmissive  debarment  provisions, 
8H:tion  306(b)(2)(B)(ii),  an  individual 
cbnvicted  of  this  crime  will  be 
considered  to  be  a  candidate  for 
permissive  debarment  only  if  FDA  finds 
that  the  conduct  giving  rise  to  the 
CQOiviction  did  not  relate  to  the 


development  or  approval  or  the 
regulation  of  any  drug  product.  Because 
FDA  finds  that  Mr.  Matkari's  conduct 
leading  to  his  conviction  did  relate  to 
the  development  and  approval  and  the 
regulation  of  his  corporation's  drug 
products,  the  mandatory  provisions, 
rather  than  the  permissive  provisions, 
are  applicable  in  this  case.  Mr.  Matkari 
has  not  disputed  FDA's  finding  that  his 
conduct  leading  to  his  conviction  relates 
to  the  development  and  approval  and 
the  regulation  of  his  corporation's  drug 
products.  Therefore,  Mr.  Matkari's  claim 
fails  to  raise  a  genuine  and  substantial 
issue  of  fact. 

In  his  second  and  final  argument,  Mr. 
Matkari  claims  that  the  debarment 
provisions  do  not  apply  retroactively  to 
convictions  that  predate  the  enactment 
of  the  statute.  He  does  not  support  this 
claim  with  further  argument. 

The  provision  of  the  act  which 
applies  to  Mr.  Matkari,  section  306(a)(2), 
is  clearly  retroactive.  This  is  evidenced 
in  section  306(a)  of  the  act,  which  treats 
mandatory  debarment  of  corporations 
differently  with  respect  to  retroactiWty 
from  mandatory  debarment  of 
individuals.  Mandatory  debarment  of 
corporations  imder  306(a)(1)  of  the  act 
is  not  retroactive  because  it  only  applies 
to  convictions  "after  the  date  of 
enactment  of  this  section."  However, 
section  306(a)(2)  of  the  act,  which 
pertains  to  mandatory  debarment  of 
individuals,  does  not  contain  this 
limiting  language.  Therefore,  if  Congress 
had  intended  for  section  306(a)(2)  of  the 
act  not  to  be  retroactive,  it  would  have 
included  the  language  "after  the  date  of 
enactment  of  this  section." 

Section  306(1){2)  of  the  act,  which  sets 
out  the  effective  dates  for  each  provision 
of  the  act.  also  indicates  that  section 
306(a)(2)  is  retroactive.  The  only 
limitation  section  306(1)(2)  sets  on 
section  306(a)  of  the  act  is  that  section 
306(a)  shall  not  apply  to  a  conviction 
which  ccciured  more  than  5  years 
before  the  initiation  of  an  agency  action. 
This  language  indicates  that  ariy 
applicable  conviction  may  be  used  as 
the  basis  for  debarment,  so  long  as  it 
occurred  no  more  than  5  years  prior  to 
the  initiation  of  debarment  proceedings. 
Certain  other  provisions  covered  in 
section  306(1)  of  the  act  are  further 
limited  by  the  statement  that  the  section 
shall  not  apply  to  an  action  which 
occurred  before  June  1, 1992.  Thus, 
when  Congress  intended  that  a  certain 
section  not  be  retroactive,  it  set  a 
specific  effective  date  or  used  specific 
limiting  language  as  in  section  306(a)(1) 
of  the  act.  Congress'  intentional 
omission  of  an  effective  date  for  section 
306(a)(2)  of  the  act  indicates  its  intent 
that  this  section  be  retroactive. 


Mr.  Matkari  acknowledges  that  he  was 
convicted  of  a  felony  as  alleged  by  the 
agency  in  its  proposal  to  debar  him  but 
has  failed  to  demonstrate  that  his 
conviction  does  not  relate  to  the 
development,  approval,  or  regulation  of 
any  drug  product.  In  addition.  Mr. 
Matkari's  legal  arguments  do  not  create 
a  basis  for  a  hearing  and,  in  any  event, 
are  unpersuasive.  Therefore,  lAi. 
Matkari  has  failed  to  raise  a  genuine  and 
substantial  issue  of  fact  regarding  this 
conviction.  Accordingly,  the  Deputy 
Commissioner  for  Operations  denies  Mr. 
Matkari's  request  for  a  hearing. 

m.  Findings  and  Order 

Therefore,  the  Deputy  Commissioner 
for  Operations,  under  section  306(a)  of 
the  act,  finds  that  Mr.  Raj  Matkari  has 
been  convicted  of  a  felony  under 
Federal  law  for  conduct  (1)  Relating  to 
the  development  or  approval,  including 
the  process  for  development  or 
approval,  of  a  drug  product  (21  US  C. 
335a(a)(2)(A));  and  (2)  relating  to  the 
regulation  of  a  dnig  product  (21  U.S.C. 
335a(a)(2)(B)). 

As  a  result  of  the  foregoing  findings. 
Mr.  Raj  Matkari  is  permanently  debarred 
from  providing  services  in  any  capacity 
to  a  person  with  an  approved  or 
pending  drug  product  application  under 
section  505,  507,  512.  or  802  of  the  act 
(21  U.S.C.  355.  357.  360b.  or  382),  or 
under  section  351  of  the  Public  Health 
Service  Act  (42  U.S.C.  262).  effective 
October  20. 1993  (21  U.S.C. 
335a(c)(l)(B)  and  (c)(2)(A)(ii)  and  21 
U.S.C.  321(ee)).  Any  person  with  an 
approved  or  pending  drug  product 
appUcation  who  knowingly  uses  the 
services  of  Mr.  Matkari  in  any  capacity, 
during  his  period  of  debarment,  will  be 
subject  to  civil  money  penalties  (21 
U.S.C.  335b(a)(6]).  If  Mr.  Matkari,  during 
his  period  of  debarment,  provides 
services  in  any  capacity  to  a  person  with 
en  approved  or  pending  drug  product 
apphcation.  he  will  be  subject  to  civil 
money  penalties  (21  U.S.C.  335b(a)(7)}. 
In  addition,  FDA  will  not  accept  or 
review  any  abbreviated  new  drug 
application  or  abbreviated  antibiotic 
drug  application  submitted  by  or  with 
the  assistance  of  Mr.  Matkari  during  his 
period  of  debarment. 

Mr.  Matkari  may  file  an  application  to 
attempt  to  terminate  his  debarment  , 
pursuant  to  section  306(d)(4)(A)  of  the 
act.  Any  such  application  would  be 
reviewed  under  the  criteria  and 
processes  set  forth  in  section 
306(d)(4)(C)  and  (d)(4)(D)  of  the  act. 
Such  an  application  should  be 
identified  with  Docket  No.  92N-0412 
and  sent  to  the  Dockets  Management 
Branch  (address  above).  All  such 
submissions  are  to  be  filed  in  four 
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copies  The  public  availability  of 
information  in  these  submissions  is 
governed  by  21  CFR  10.20(j)  Publicly 
available  submissions  may  be  seen  in 
the  Dockets  Management  Branch 
between  9  ajn.  and  4  p  jn..  Monday 
through  Friday. 

Dated:  September  27. 1993. 
fane  E.  Hmney. 

Deputy  Commissioner  for  Operations. 
IFR  Doc.  93-25672  Filed  10-19-93;  8:45  am] 

BILUMC  COM  4We-0V« 


(Docket  No.  93M-0368] 

Drug  Export;  Antitiemophlllc  Factor 
(Human),  Affinity  Ctiromatography 
Purified,  Solvwtt  D«targent/H«at 
Treated,  IMtiod  C 

AG£MCY:  Food  and  Drug  Administration. 

HHS 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Alpha  Therapeutic  Corp.  has  filed 
an  application  requesting  approval  for 
the  export  of  the  biological  product 
Antihemophilic  Factor  (Human), 
Affinity  Chromatography  Purified. 
Solvent  Detergent/Heat  Treated,  Method 
C  to  the  United  Kingdom. 
ADMESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23.  12420  Parklawn  Dr.. 
Rockville.  MD  20857.  and  to  the  contact 
person  identi&ed  below.  Any  future 
inquiries  concerning  the  export  of 
human  biological  products  under  the 
Drug  Export  Amendments  Act  of  1986 
should  also  be  directed  to  the  contact 
person. 

FOR  FURTHER  mf  0RMAT10N  CONTACT: 
Frederick  W.  Blumenschein,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-660),  Food  and  Drug 
Administration.  1401  Rockville  Pike. 
Rockx-ille.  MD  20852-1448.  301-594- 
1070. 

SUn>LEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  biological  products  that  are 
not  currenti}  approved  in  the  United 
States.  Secti'or.  802(b)(3)(B)  of  the  act 
sets  forth  the  requirements  that  must  be 
met  in  an  appUcation  for  approval. 
Section  802(b)(3)(C)  of  the  act  requires 
that  the  agency  review  the  application 
within  30  days  of  its  filing  to  determine 
whether  the  Tequirements  of  section 
802(b)(3)(B)  have  hoen  satisfied.  Section 


802(b)(3KA)  of  the  act  requires  that  the 
agency  publish  a  notice  in  the  Federal 
Register  within  10  days  of  the  filing  of 
an  application  for  export  to  facilitate 
public  participation  in  its  review  of  the 
apphcation  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Alpha  Therapeutic  Corp..  5555  Valley 
Blvd..  Los  Angeles,  CA  90032.  has  filed 
an  application  requesting  approval  for 
the  export  of  the  biological  product 
Antihemophilic  Factor  (Human), 
Affinity  Chromatography  Purified. 
Solvent  Detergant'Heat  Treated.  Method 
C  to  the  United  Kingdom.  The 
Antihemophilic  Factor  (Human), 
Affinity  Chromatography  Purified. 
Solvent  Detergent/Heat  Treated.  Method 
C  is  indicated  solely  for  the  prevention 
and  control  of  bleeding  in  patients  with 
moderate  or  severe  Factor  Vni 
deficiency  due  to  hemophilia  A  or 
acquired  Factor  Vm  deficiency.  The 
application  was  received  and  filed  in 
the  Center  for  Biologies  Evaluation  and 
Research  on  August  30. 1993.  which 
shall  be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  November  1, 
1993,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Biologies 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  October  1.1993. 
P.  Mkhaei  Oalmiaky. 

Deputy  Director,  Office  of  Compliance,  Center 
for  Biologies  Evaluation  and  Research. 
(PR  Doc.  93-25677  Filed  10-19-93:  8:45  am] 
BiujNO  CODE  4^m-c^-^ 


Ad¥iso/y  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
MEETMG:  The  following  advisory 
committee  meeting  is  announced: 

Veterinary  Medicine  Advisory 
Committee 

Date,  time,  and  place.  November  9, 
1993.  8:30  a.m..  and  November  10. 1993. 
8  a.m..  Goshen  Room.  Holiday  hm- 
Gaithersburg.  Two  Montgomery  Village 
Ave.,  Gaithersbuig,  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion.  November 
9. 1993.  8:30  a.m.  to  10  a.m.;  open 
public  hearing.  10  a.m.  to  11  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion. 
11  a.m.  to  2:15  p.m.;  open  public 
hearing.  2:15  p.m.  to  3:30  p.ni.,  unless 

{>ublic  participatian  does  not  last  that 
ong;  open  committee  disctission,  3:30 
p.m.  to  4:30  p.m.;  closed  committee 
deliberations.  November  10.  1993.  8 
a.m.  to  5  pjn.;  Gary  E.  Stefan.  Center  for 
Veterinary  Medicine  (HFV-244).  7500 
Standish  PI.,  Rockville.  MD  20855.  301- 
594-1769. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  concerning  safety  and 
effectiveness  of  marketed  and 
investigational  new  animal  drugs,  feeds, 
and  devices  for  use  in  the  treatment  and 
prevention  of  animal  disease  and 
increased  animal  production. 

Agenda — Open  public  hearing.  Any 
interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with 
the  contact  person. 

Open  committee  discussion.  The 
committee  will  discuss  flexible  labeling 
for  approved  new  animal  drugs,  and 
FDA's  Compliance  Policy  Guide  on 
Proper  Dnig  Use  and  Residue 
Avoidance  oy  Non-Veterinarians. 

Closed  committee  deliberations.  The 
committee  will  review  and  discuss  trade 
secret  and/or  confidential  commercial 
information  relevant  to  a  new  animal 
drug  application.  This  portion  of  the 
'  meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b  (c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing.  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 


deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 

E)ublic  hearing  may  last  for  whatever 
onger  period  the  committee, 
chairperson  determines  will  faciUtate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guidehne  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDAs 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  wTiting,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  vNTiting 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 


rm.  1-23, 12420  Farklawn  Dr., 
Rockville.  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  op>en  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner  has  determined  for 
the  reasons  stated  that  those  portions  of 
the  advisory  committee  meetings  so 
designated  in  this  notice  shall  be  closed. 
The  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app.  2. 10(d)).  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA.  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frastrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 


or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA. 
as  amended;  and.  notably  deliberative 
session  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
justify  closing. 

This  notice  is  issued  under  section  10 
(a)(1)  and  (2)  of  the  Federal  Advisorj- 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisorj'  committees. 

Dated:  October  14, 1993. 
]»ne  E.  Henney. 

Deputy  Commissioner  for  Operations 
IFR  Doc.  93-25740  Filed  10-19-93.  8  45  err;) 
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Health  Care  Financing  Administration 

Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
Clearance 

AGENCY:  Health  Care  Financing 
Administration.  HHS. 
ACTtON:  Notice. 

The  Health  Care  Financing 
Administration  (HCFA).  Department  of 
Health  and  Human  Services,  has 
submitted  to  0MB  the  following 
proposals  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Public  Law 
96-511). 

1.  Type  of  Request:  Extension;  Tifie  of 
Information  Collection:  Certification 
Recommendation — Clinical  Laboratory,- 
Improvement  Amendments  (CUA) 
Laboratory';  Form  No.:  HCFA-197;  Use: 
This  form  is  completed  by  State  suney 
agencies.  The  information  from  this 
form  will  be  used  by  HCFA  regional 
office  personnel  to  make  decisions 
concerning  CUA  certification, 
recertification.  and  limitations  of 
laboratory  services;  Frequency: 
Biennially;  Respondents:  Businesses  or 
other  for  profit.  State  or  local 
government,  small  businesses  or 
organizations;  Estimated  Number  of 
Responses:  31,200;  Average  Hours  Per 
Response:  0.25;  Total  Estimated  Burden 
Hours:  7,800. 

2.  Type  o//?equesf.  Extension;  Title  of 
Information  Collection:  Laboratory 
Personnel  Report — CLIA;  Form  No.: 
HCFA-209;  L^se  This  form  is  used  to 
determine  laboratory  compliance  with 
the  personnel  requirements  under  CLIA 
This  information  is  needed  for 
laboratory  certification  and 
recertification;  Frequency:  Biennially; 
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Respondents:  State  or  local 
governments,  small  businesses  or  other 
for  profit;  Estimated  Number  of 
Responses:  31,200:  Avemge  Hours  Per 
Resporue.  0.5:  Total  Estimated  Burden 
Hours:  15.600. 

3  Type  of  Request:  New.  Title  of 
Information  Collection:  Medigap 
Complaint  Data  Base;  Form  No.:  HCFA- 
R-156;  Use:  HCFA  is  responsible  with 
monitoring  the  Medigap  policies  to 
include  a  review  of  State  handling  of 
beneficiary  Medigap  related  complaints. 
To  mooitor  this  program  it  is  necessary 
to  develop  a  data  base  to  house  Medigap 
specific  complaint  data.  These  data  from 
the  State  insurance  department  are  to 
ensure  insurance  companies  that  sell 
Medicare  supplemental  insurance 
policies  and,  if  appropriate,  their  agents 
continue  to  comply  with  Federal 
requirements;  Frequency:  Quarterly; 
Respondents:  State  or  local 
governments;  Estimated  Number  of 
Responses:  930;  Average  Hours  Per 
Response:  0.20;  Total  Estimated  Burden 
Hours:  186. 

4.  Type  of  Request:  Reinstatement; 
Title  of  Information  Collection:  Request 
for  Certification  as  a  Rural  Health  Clinic 
(RHC)  and  RHC  Survey-  Report  Form; 
Form  No.:  HCFA-29  and  HCFA-30: 
Use:  HCFA-29.  Request  for  Certification 
as  a  SuppUer  of  RHC  Services  Under  the 
Medicare/Medicaid  Programs,  is  used  as 
an  application  to  be  completed  by 
suppliers  of  RHC  services  requesting 
participation  in  the  Medicare/Medicaid 
programs.  HCFA-30  is  an  instrument 
used  by  State  survey  agencies  to  record 
data  collected  in  order  to  determine 
compliance  with  the  Federal 
requiremants;  frequency;  Annually: 
Respondents:  State  and  local 
governments,  small  businesses  or 
organizations;  Estimated  Number  of 
Responses:  148;  Average  Hours  Per 
Response:  1.75;  Total  Estimated  Burden 
Hours:  259. 

5.  7>7>eo/fleguesf.  Reinstatement: 
Title  of  Information  Collection: 
Screening  Mammography  Services  Data 
Report;  Form  No.:  HCFA-292;  Use; This 
form  is  used  to  initiate  the  certification 
and  recertification  process  for  suppliers 
of  mammc^raphy  screening  services. 
The  form  is  used  to  determine  if  a 
facility  has  the  appropriate  personnel  to 
participate  in  the  Medicare  program; 
Frequent}':  Annually;  Respondents: 
State  or  local  governments,  small 
businesses  or  organizations;  Estimated 
Number  of  Responses:  10.000;  Average 
Hours  Per  Response:  2.5:  Total 
Estimated  Burden  Hours  2,500. 

6.  Type  of  Request:  Reinstatement; 
Title  of  Information  Collaction: 
Ambulatory  Surgical  Center  Kaquest  for 
Certification  and  Survey  Report  Form; 


Fonn  Nos.:  HCFA-S7T  and  -378;  Use: 
The  Ambulatorjr  Surgical  Roquest  for 
Certification.  HCFA-377,  is  used  as  an 
epphcation  for  faciiities  wishing  to 
participate  in  the  Kfedicare  program. 
The  form  initiates  the  process  of 
obtaining  a  decision  as  to  whether 
conditions  required  for  coverage  are 
met.  The  Ambulatory  Surgical  Center 
Survey  Report,  HCFA-378.  is  an 
instrument  used  by  the  State  survey 
agencies  to  record  data  collected  in 
order  to  determme  supplier  compliance 
with  individual  conditions  of  coverage 
and  to  report  that  information  to  the 
Federal  government.  The  form  includes 
basic  information  about  the  facility,  a 
met/not  met  checklist,  and  explanatory 
statements.  The  request  for  certification 
and  the  survey  form  are  used  by  HCFA 
to  make  a  decision  as  to  whethw  a 
supplier  has  the  basic  capabilities  to 
participate  in  the  Medicare  program, 
and  whether  a  survey  is  appropriate. 
The  data  are  entered  into  HCFA  systems 
to  serve  as  an  information  base  for 
creation  of  a  record  for  Federal 
certification  and  monitoring;  Frequency: 
Annually:  Respondents:  Ambulatory 
Surgical  Centers:  Estimated  Number  of 
Responses:  2,400  (1,200  for  each  form); 
Average  Hours  Per  Response:  .25  (form 
377)  and  0.50  (form  378);  Total 
Estimated  Burden  Hours:  900. 

7.  Type  of  Request:  Extension;  Title  of 
Information  Collection:  Blood  Bank 
Inspection  Checklist  and  Report:  Form 
No.:  HCFA-282:  Use:  This  form  is  used 
to  establish  compliance  by  clinical 
laboratories  with  the  provisions  of  the 
CLIA  of  1988.  The  form  is  used  by  State 
survey  agencies  to  report  to  HCFA  its 
findings  on  facility  compliance  with 
certain  regulatory  conditions  that  is 
required  to  participate  in  the  Medicare 
program:  Frequency:  Biennially: 
Respondents:  Businesses  or  other  for 
profit.  State  or  local  government. 
nonprofit  institutions.  Federal  agencies 
or  employees:  Estimated  Number  of 
Responses:  2.500;  Average  Hours  Per 
Response:  0.5;  Total  Estimated  Burden 
Hours:  1.250. 

8.  Type  of  Request:  Reinstatement: 
Title  of  Information  Collection: 
Medicaid  Program  Budget  Report;  Form 
No.:  HCFA-37;  L'se;  This  report  is 
prepared  by  the  State  Medicaid  agencies 
and  is  used  by  HCFA  for  developing 
national  Medicaid  budget  estimates, 

Quantification  of  budget  assumptions, 
le  issuance  of  quarterly  Medicaid  grant 
awards,  and  the  collection  of  projected 
State  receipts  of  donations  and  taxes: 
Frequency:  Quarterly;  Respondents: 
State  or  local  government;  Estimated 
Number  of  Responses:  228:  Average 
Hours  Per  Response:  35:  Total  Estimated 
Burden  Hours:  7,980. 


9.  Type  of  Request:  Reinstatement; 
Title  of  Information  Collection:  Supplier 
of  ESRD  Services  in  the  Medicare 
Program;  Form  No;  HCFA-3402;  Use: 
This  form  is  a  fadUty  identification  and 
screening  measurement  used  to  initiate 
the  certification  or  recertification 
process  for  ESRD  facilities;  Frequency; 
Annually;  Respondents:  State  or  local 
government;  Estimated  Number  of 
Responses:  1.101;  Average  Hours  Per 
Response:  .167;  Total  Estimated  Burden 
Hours:  183.87. 

10.  Type  of  Request:  New  Collection; 
Title  of  Information  Collection:  Grantee 
Data  Collection  Instrument:  Form  No.: 
HCFA-645;  Use:  Section  4360(f)  of 
Public  Law  101-508  requires  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  to  provide  a  series 
of  reports  to  the  U.S.  Congress: 
Frequency:  Unknown;  Respondents: 
State  or  local  government;  Estimated 
Number  of  Responses:  52;  Average 
Hours  Per  Response:  10;  Total  Estimated 
Burden  Hours:  520. 

Additional  Information  or  Comments: 
Call  the  Reports  Clearance  Office  on 
(410)  966-5536  for  copies  of  the 
clearance  request  packages.  Written 
comments  and  recommendations  for  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  0MB  Desk  Officer 
designated  at  the  foUovtring  address: 
0MB  Human  Resources  and  Housing 
Branch  Attention:  Allison  Eydt,  New 
Executive  Office  Building,  room  3001. 
Washington.  DC  20503. 

Dated:  October  7, 1993. 
Bruce  C  VUdeck. 

Administrator,  Health  Care  Financing 
Administration. 
(FR  Doc.  93-25680  Filed  tO-19>-93;  6:45  am] 
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National  InstHutM  of  Heatth 

Govemnient-Owned  Inventions; 
Avallabiltty  for  Ucenting 

AGENCY:  National  Institutes  of  Health. 

HHS. 

ACnOM:  Notice. 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patent  appMcations  are  filed  on 
selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  available  for  licensing. 
ADDRESSES:  T  .iraTWiing  information  and 
copies  of  the  U.S.  patent  applications 


listed  below  may  be  obtained  by  writing 
to  Mark  D.  Hankin*.  Technology 
Licensing  Specialist,  0£Bce  of 
Technology  Transfa,  National  Institutes 
of  Health.  Box  OTT.  Bethesda,  Maryland 
20892  (telephone  301/496-7735;  &x 
301/402-0220).  A  signed  Confidentiality 
Agreement  will  be  required  to  receive 
copies  of  the  patent  applications.  Issued 
patents  may  be  obtained  from  the 
Commissioner  of  Patents,  U.S.  Patent 
and  Trademark  Office,  Washington,  DC 
20231. 
05/610,457    Nudease-Resistant 

Hydrophilic  Complex  of 

Polyribocytidylic  Add  CU.S.  Patent 

No.  4.024.241) 
05/886.343    Neisseria  Goncrriioeae 

Vacdne  (U.S.  Patent  No.  4.203,971) 

(see  also  06/079,556) 
06/079,556    Neisseria  Gononiioeae 

Vacdne  (U.S.  Patent  Na  4,239,749) 

(see  also  05/886.343) 
06/170.570    Water  Soluble  Forms  of 

Retinoids  (U.S.  Patent  No. 

4.371,673) 
06/181,954    Monodonal  Antibodies  to 

Herpes  Simplex  Virus  Type  1 

Polypeptides  (U.S.  Patent  No. 

4,430.437)  (see  also  06/443.682) 
06/208,029    Nudease-Resistant 

Hydrophilic  Complex  of 

Polyriboinodnio-PolyTibocytidtylic 

Add  (U.S.  Patent  No.  4,349,538) 
06/375.553    Lysis  of  Trypanosoma 

Cruzl  (U.S.  Patent  No.  4.474.772) 
06/443.682    Monodonal  Antibodies  to 

Hmpes  Simplex  Vims  Type  1 

Polypeptides  (U.S.  Patent  No. 

4.572,896)  (see  also  06/181.954) 
06/670.202    Pvrazine  Diazohydroxide 

Compounds  and  Methods  for  Their 

Production  and  Use  (U.S.  Patent 

No.  4.709,033) 
06/916.796    Process  for  Manufacture  of 

L-Asparaginase  from  Erwinia 

Chrysanthemi  (U.S.  Patent  No. 

4.729,957) 
07/068,921    Method  of  Enhancing 

Lipophile  Transport  Using 

Cyclodextrin  Derivatives 
07/590,443    Recombinant  Clones  of 

Chlamydia  Trachomatis 

Lipopolysaccharide  (U.S.  Patent  No. 

5.075,228) 
07/633.402    Regioselective 

Substitutions  in  Cyclodextrins  (U.S. 

Patent  No.  5,096,893) 
07/679,302    Nucleotide  Deduced 

Amino  Add  Sequence,  Isolation 

and  Purification  of  Heat-Shock 

Chylamdial  Proteins 
07/734,777    Novel  Peptide  Antigens 

and  Immimoassays,  Test  Kits  and 

Vacdnes  using  the  Same 
07/737,854    RFAD  Gene  and  Produd 
07/761,224    Growth-Restricted  Dengue 

Type  4  Viruses  and  Vacdnes 

Against  the  Same 


07/762,137    IsoUtionand 

C2iaracterization  of  cDNA  of 

Plasmodium  Faldpanun  Ghicose-6- 

Phoephate  Dehydrogenase 
07/791.377    Pneumococcal  Fimbrial 

Protein  A  (see  also  07/816.286) 
07/816,286    Pneumococod  Fimteial 

Protein  A  Vacdnes  (see  also  07/ 

791,377) 
07/821,453    Detoxified  LPS-Oiolera 

Toxin  Conjugate  Vaccine  ha 

Prevention  of  Cholera 
07/866.033    Nucleotide  Sequences  for 

the  Glycoproteln-Encoding  Genes  of 

U.S.  WUihrpe  Measles  Viruses 
07/873,017    Measles  Virus-Spedfic 

Antibody  Detection  Using 

Recombinant  Measles  Proteins 
07/894.063    Peptide  for  Stimulatian  of 

Cytotoxic  T  Lymphocytes  Specific 

for  Hepatitis  C  Virus  in  a  Mammal 
07/906341    Peptide  Which  Produce* 

Protective  Immimity  Against 

Tetanus 
07/912.294    Target  Antigens  of 

Transmission  Blocking  Antibodies 

fat  Malaria  Parasites 
07/912,443    Inhibition  of  Chitinase  as  a 

Means  far  Controlling  Infectious 

Diseases  by  Bloddng  Transmission 
07/923,034    Compositions  and 

Methods  for  Detecting  Hiunan 

Herpesvirus  7 
07/923,743    Compositions  and 

Methods  for  Detecting  Hiunan 

Herpesvirus  6  Strain  Z29 
07/932.960    Pertussis  Toxin  Used  as  a 

Carrier  Protein  with  Non-charged 

Sacdiairides  in  Conjiigate  Vacdnes 
07/957,075    Vacdne  for  Dengue  Virus 
08/026.178    Reagents  for  Identifying 

Mycoplasma  Pneumoniae 

Dated  October  8, 1993. 
Said  G.  Adv. 

Director.  Office  of  Technology  Transfer. 
(FR  Doc.  93-25746  Filed  10-19-«3i  8:46  am] 
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National  Cancar  Insthut*;  Amended 
Notic*  of  llMtinga  of  th«  Board  of 
Scientific  Counselors,  Division  of 
Cancer  Pravantlon  and  Control  and  Ha 
Subcommitteea 

Notice  is  hereby  given  of  a  change  In 
the  times  of  meeting  of  the  Board  of 
Sdentific  Counselors,  Division  of 
Cancer  Prevention  and  Control  (DCPC), 
National  Cancer  Institute,  and  its 
Subcommittees  on  October  21-22, 1993 
which  was  published  in  the  Federal 
Register  (58  FR  43365)  on  August  16, 
1993.  The  full  Board  will  meet  in 
Conference  Room  6, 6th  Floor.  Building 
31C.  National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda.  Maryland 
20892.  Meetings  of  the  Subcommittees 
will  be  held  at  the  Executive  Plaza 


Complex  at  the  times  md  places  listed 
below.  The  meetings  of  the  Board  and 
its  Subcommittees  will  be  open  to  the 
public  to  discuss  issues  relating  to 
committee  business  as  indicate]  in  the 
notice.  Attendance  by  the  public  will  be 
limited  to  space  available. 

The  Committee  Management  Office, 
National  Cancer  Institute.  National 
Institutes  of  Health.  Executive  Plaza 
North,  room  630,  9000  Rockville  Pike, 
Bethesda.  Maryland  20892  (301/496- 
5708)  tvill  provide  a  simimary  of  the 
meetings  and  rosters  of  committee 
members,  upon  request. 

Other  information  pertaining  to  these 
meetings  can  be  obtained  from  the 
Executive  Secretary,  Linda  M. 
Bremerman.  National  Cancer  Institute. 
National  Institutes  of  Health.  Executive 
Plaza  North,  room  318. 9000  Rodcville 
Pike.  Bethesda,  Maryland  20892  (301- 
496-8526),  upon  request. 

Name  of  Committee:  Board  of  Sdentific 

Coimselors.  Division  of  Caix»r 

Prevention  and  Control 
Executive  Secretary:  Linda  M. 

Bremerman.  EP  N.  room  318 

Bethesda.  MD  20892;  (301)  496-852f 
Date  of  Meeting:  October  21-22. 1993 
Place  of  Meeting:  Bmlding  31, 

Conference  Room  6 
Open:  October  21 — 8  am  to  5  pm 
Agenda:  Review  progress  of  progranu 

within  the  Division  and  review  of 

concepts  being  considered  for 

funding. 
Open:  October  22 — 8:30  am  to  4  pm 
Agenda:  Review  progress  of  program; 

within  the  Division  and  review  of 

concepts  being  considered  for 

funding. 
Name  of  Committee:  Siweillance 

Subcommittee 
Executive  Secretary:  Linda  M. 

Bremerman,  EP  N,  room  318 

Bethesda,  MD  20892;  (301)  496-6526 
Date  of  Meeting:  October  21, 1993 
Place  of  Meeting:  Building  31. 

Conference  Room  IIAIO 
Open:  5:30  pm  to  8  pm 
Agenda:  Discuss  current  and  future 

programs  of  Surveillance 

Subcommittee  and  review  of  conceptr 

being  considered  for  funding. 
Name  of  Committee:  Early  Detection 

and  Community  Oncology 

Subcommittee 
Executive  Secretary:  Linda  M. 

Bremerman,  EP  N,  room  318 

Bethesda,  MD  20892;  (301)  496-8526 
Date  of  Meeting:  October  21, 1993 
Place  of  Meeting:  Building  31, 

Confisrence  Room  6 
Open:  5:30  pm  to  8  pm 
Agenda:  Discuss  current  and  future 

programs  of  Early  I^tection  and 

Commxmity  Oncology  Subcommittee 
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and  review  of  concepts  being 
considered  for  funding. 

Name  of  Committee:  Cancer  Control 
Science  Subcommittee 

Executive  Secretary:  Linda  M. 
Bremerman.  EP  N,  room  318 
Bethesda,  MD  20892;  (301)  496-8526 

Date  of  Meeting:  October  21. 1993 

Place  of  Meeting:  Building  31, 
Conference  Room  9 

Open:  5  30  pm  to  8  pm 

Agenda:  Discuss  cxirrent  and  future 
programs  of  Cancer  Control  Science 
Subcommittee  and  review  of  concepts 
being  considered  for  funding. 

Name  of  Committee:  Cancer  Prevention 
Research  Subcommittee 

Executive  Secretary:  Linda  M. 
Bremerman,  EP  N,  room  318 
Bethesda.  MD  20892;  (301)  496-6526 

Date  of  Meeting:  October  21. 1993 

Place  of  Meeting:  Building  31, 
Conference  Room  8 

Open:  5:30  pm  to  8  pm 

Agenda:  Discuss  current  and  future 
programs  of  Cancer  Prevention 
Research  Subcommittee  and  review  of 
concepts  being  considered  for 
funding. 
Individuals  who  plan  to  attend  and 

need  special  assistance,  such  as  sign 

language  interpretation  or  other 

reasonable  accommodations,  should 

contact  Linda  M.  Bremerman.  (301) 

496-8526  in  advance  of  the  meeting. 

(Catalog  Of  Federal  Domestic  Assistance 
Prograni  Numbers:  93.393.  Cancer  Cause  and 
Prevention  Research:  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biolog>-  Research;  93.397.  Cancer  Centers 
Support;  93.398.  Cancer  Research  Manpower; 
93.399.  Cancer  Control.) 

Dated:  October  14. 1993. 
Wendy  Baldwin. 

Acting  Deputy  Director  for  Extramural 
Research.  NIH. 
(FR  Doc  93-25861  Filed  10-19-93;  8:45  am] 

BILLING  COOC  41«H>1-«I 


National  Cancer  Institute;  Notice  of 
Meeting  of  the  Subcommittee  To 
Evaluate  the  National  Cancer  Program, 
National  Cancer  Advisory  Board 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Subcommittee  to  Evaluate  the 
National  Cancer  Program,  National 
Cancer  Advisory  Board,  October  22, 
1993  in  the  Cardinal  Room  at  the  O'Hare 
Airport.  Skybird  Meeting  Center. 
Chicago,  Illinois. 

The  meeting  will  be  open  to  the 
public  from  9:30  a.m.  to  5:30  p.m. 
Attendance  by  the  public  will  be  limited 
to  space  available.  Discussions  will 
address  the  evaluation  and 


achievements  of  the  National  Cancer 
Program. 

Ms.  Carole  Frank,  Committee 
Management  Specialist.  National  Cancer 
Institute.  National  Institutes  of  Health. 
Executive  Plaza  North,  room  630M. 
9000  Rockville  Pike,  Bethesda. 
Maryland  20892  (301/496-5708).  will 
provide  a  summary  of  the  meeting  and 
a  roster  of  the  Subcommittee  members 
upon  request. 

Ms.  Cherie  Nichols,  Executive 
Secretary,  Subcommittee  to  Evaluate  the 
National  Cancer  Program.  National 
Cancer  Advisory  Board.  National  Cancer 
Institute,  National  Institutes  of  Health, 
Building  31,  room  11A23,  Bethesda, 
Maryland  20892  (301/496-5515).  will 
furnish  substantive  prograjn 
information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Cherie  Nichols  on  (301/ 
496-5515)  in  advance  of  the  meeting. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  difficulty  of  coordinating  the 
attendance  of  members  because  of 
conflicting  schedules. 

Dated:  Octolwr  14, 1993. 
Wmdy  Baldwin, 

Acting  Deputy  Director  for  Extramural 
Research,  NIH. 
[FR  Doc.  93-25862  Filed  10-l»-93;  8:45  am] 

nUJNO  CO06  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting  of  the 
Clinical  Trials  Review  Committee 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Clinical  Trials  Review  Committee. 
National  Heart,  Lung,  and  Blood 
Institute,  October  31-November  3. 1993, 
Holiday  Inn.  5520  Wisconsin  Avenue, 
Chev7  Chase,  Maryland  20815. 

The  meeting  will  be  open  to  the 
pubhc  on  October  31  from  7  p.m.  to 
approximately  7:30  p.m.  to  discuss 
administrative  details  and  to  hear  a 
report  concerning  the  current  status  of 
the  National  Heart.  Lung,  and  Blood 
Institute.  Attendance  by  the  public  is 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b{c)(6).  title  5.  U.S.C.  and  section 
10(d)  of  Public  Law  92-463.  the  meeting 
will  be  closed  to  the  public  on  October 
31  from  approximately  7:30  p.m.  to 
adjournment  on  November  3.  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 


commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Terry  Long.  Chief. 
Communications  and  Public 
Information  Branch,  National  Heart. 
Liuig,  and  Blood  Institute,  Building  31. 
Room  4A-21.  National  Institutes  of 
Health.  Bethesda,  Maryland  20892, 
(301)  496-4236,  will  provide  a  summary 
of  the  meeting  and  a  roster  of  the 
Committee  membera. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretations  or  other 
reasonable  accommodations,  should 
contact  the  Scientific  Review 
Administrator  in  advance  of  the 
meeting. 

Dr.  David  M.  Monsees.  Jr.,  Scientific 
Review  Administrator.  Clinical  Trials 
Review  Committee.  Division  of 
Extramural  Affairs,  National  Heart, 
Lung,  and  Blood  Institute,  Westwood 
Building,  room  550B.  Bethesda. 
Maryland  20892.  (301)  594-7450,  will 
furnish  substantive  program 
information. 

This  notice  is  being  pubhshed  later 
than  the  15  days  prior  to  the  meeting 
due  to  difficulty  of  coordinating 
schedules. 

(Catalog  of  Federal  Domestic  Assistance 
program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  93.839.  Blood  Diseases  and 
Resources  Research.  National  Institute  of 
Health) 

Dated:  October  14. 1993. 
Wendy  Baldwin. 

Acting  Deputy  Director  for  Extramural 
Research 
[FR  Doc  93-25860  Filed  10-19-93;  8:45  am] 

BILUNG  CODE  4140-01-11 


Nationel  Institute  on  Drug  Abuse; 
Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors, 
National  Institute  on  Drug  Abuse  on 
October  26-27, 1993.  at  the  Addiction 
Research  Center,  2nd  Floor  Conference 
Room,  4940  Eastern  Avenue,  Baltimore, 
Maryland  21224. 

The  meeting  will  be  open  to  the 
public  on  October  26  from  8  a.m.  to  8:15 
a.m.  for  announcements  and  reports  of 
administrative,  legislative,  and  program 
developments  in  the  drug  abuse  field. 

In  accordance  with  provisions  set 
forth  in  Section  552b(c)(6),  title  5, 
U.S.C.  and  Section  10(d)  of  Public  Law 


Federal  Registnr  /  Vol.  58,  No.  201  /  Wednesday,  October  20,  1993  /  Notices 


54163 


92-463.  the  meeting  will  be  closed  to 
the  public  on  October  26  from  8:15  8.m. 
to  adjournment  on  October  27  to  review, 
discius,  and  evaluate  intramural 
research  programs  and  protects  and 
productivity  and  performance  of 
individual  staff  scientists,  disclosure  of 
which  would  constitiite  a  cleerly 
unwarranted  invasion  of  personal 
privacy. 

A  summary  of  the  meeting  and  a 
roster  of  committee  members  may  be 
obtained  from  Ms.  Camilla  L.  Holland, 
NIDA  Ck>mmittee  Management  Officer, 
National  Institutes  of  Health,  Parklawn 
Building,  room  10-42,  5600  Fishers- 
lane,  Rockville,  Maryland  20857  (301/ 
443-2755). 

Substantive  program  information  may 
be  obtained  from  Mr.  Brian  Butters. 
Addiction  Research  Center,  P.O.  Box 
5180.  Baltimore,  Maryland  21224  (410/ 
550-1538). 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  othw 
reasonable  accommodations,  should 
contact  the  contact  person  named  above 
in  advance  of  the  meeting. 

This  notice  is  being  published  less 
than  IS  days  prior  to  the  meeting  due 
to  the  difficulty  of  coordinating  the 
attendance  of  members  because  of 
conflicting  schedules. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.277,  Drug  Abuse 
Research  Scientist  Development  and 
Research  Scientist  Aurards;  93.278,  Dnig 
Abuse  National  Research  Service  Awards  for 
Research  Training;  93.279,  Drug  Abuse 
Research  Programs) 

Dated:  October  IS,  1993. 
Wendy  BaldwtB, 

Acting  Deputy  Dinctar  for  Extramurai 
Research,  NIH. 

[FR  Doc.  93-25863  Filed  10-19-93;  8:45  am) 
MUNQ  COM  4140-»t-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
[Docket  No.  N-fi3-3674] 

Submission  of  Proposed  Informaftloh 
Collections  to  0MB 

AGENCY:  Office  of  Administration.  HUD. 
ACTION:  Notices. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperworic 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the 
subject  proposals. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Angela  Ajitonelli.  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Btiilding, 
Washington,  DC  20503. 
FOR  FURTHER  MFORMATKM  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street  Southwest, 
Washington,  EX:  20410,  telephone  (202) 
708-0050.  This  is  not  a  toll-free  number. 
Copies  of  the  proposed  forms  and  other 
available  documents  submitted  to  OMB 
may  be  obtained  from  Ms.  Weaver. 
SUPPLEMENTARY  MFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collections  of  information  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  use.  Chapter  35). 

The  Notices  list  the  following 
information: 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
the  information; 

(3)  The  description  of  the  need  for  the 
information  and  its  prpposed  use; 


(4)  The  agency  form  number,  if 
applicable; 

(5)  What  members  of  the  public  will 
be  affected  by  the  proposal; 

(6)  How  frequently  information 
submissions  will  be  required; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  Whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement: 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  353S(d). 

Dated  September  27. 1993. 
Kay  Weaver, 

Acting  Director,  nU4  Policy  and  Management 
Division. 

Proposal:  Schedule  of  Pooled 
Mortgages — Single  Family  Loans, 
Graduated  Payment  Loans,  and  Growing 
Equity  Loans. 

Office:  Government  National 
Mor^ge  Association  (GNMA). 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
form  provides  a  means  of  identifying 
specific  single  family  mortgages  in  the 
pool  and  assures  that  all  required 
mortgage  and  related  documents  have 
been  delivered  to  a  document  custodian. 
This  information  is  necessary  to  assure 
QvIMA's  interest  in  the  pooled 
mortgages  in  the  event  of  a  default 

Form  Number:  HUD-n706. 

Respondents:  Businesses  or  Other 
For*»ofit. 

Frequency  of  Submission:  Oa 
Occasion. 

Reporting  Burden: 


No.  o(  re- 
spondents 


Fraquency  of 
response 


Hours  per 
response 


Burdsn 

hours 


HUD-1t706 


1,250 


18 


.25 


5,938 


Total  Estimated  Burden  Hours:  5,938. 

Status:  Reinstatement 

Contact:  Charles  Clark.  HUD.  (202) 
708-2234;  Angels  AntonelU,  OMB, 
(202) 305-6880. 

Dated:  September  27,  IMS. 

Propotal:  Rental  Rsbsbilitstion 
Frogmn. 


Office:  Community  Planning  and 
Development. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Public  Law  98-181,  Section  17  requires 
grantees  and  state  recipients 
participating  in  the  Rental 
Rehabilitation  Program  to  report  and 
ftmintiiin  for  monitoring,  data  relating  to 
tensnts  assisted  both  before  and  after 


rehabilitstion.  Regulations  also  imposes 
recordkeeping  burdens  consistent  with 
the  requirements  of  section  17  and 
related  laws  and  authorities. 

Form  Number:  HUD-40014.  40014-B, 
40021.  and  40070. 

Respondents:  State  or  local 
Governments. 

Frequency  of  Submission:  Annually. 

Reporting  Burden: 
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Annual  Reporting. 
Recordkeeping  .... 


No.Ofr»- 


Frequencyof 
reeponee 


Hour*  per 
reaponee 


725 
72S 


11.6 
1.0 


.8 
7.2 


Burden 
hours 


6.738 
5.200 


Total  Estimated  Burden  Hours: 
11.938. 

Status:  Reinstatement. 

Contact:  Franklin  Price.  HUD.  (202) 
708-2094;  Angela  Antonelli.  OMB. 
(202) 395-6880. 

Dated:  September  27, 1993. 
Proposal:  Notice  to  Proceed. 


Annual  Reporting 
Recordkeeping  ... 


Total  Estimated  Burden  Hours:  86. 

Status:  Reinstatement. 

Contact:  Raymond  Hamilton,  HUD. 
(202)  708-1938:  Angela  Antonelli. 
OMB,  (202)  395-6880. 

Dated:  September  27, 1993. 
Proposal:  Comprehensive  Grant 
Program  (CGP). 
Office:  Public  and  Indian  Housing. 


Office:  Public  and  Indian  Hoxising. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
Notice  to  Proceed  is  the  official  PHA 
order  directing  the  contractor  to 
commence  construction  on  a  public 
housing  project.  It  establishes  the  date 
the  construction  starts,  the  number  of 
days  for  construction  completion,  the 


date  of  completion,  and  the  name  of  the 
project  contracting  officer. 

Form  Number:  None. 

Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutions. 

Frequency  of  Submission:  On 
Occasion  and  Recordkeeping. 

Reporting  Burden: 


No.ojfre- 
eportderrts 


Frequency  of 
reeponse 


Hours  per 
resporwe 


Burden 
hours 


173 
173 


.25 
.25 


43 
43 


Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
CGP  will  allocate  modernization  funds 
to  large  PHAS/IHAS  on  the  basis  of  a 
formijda.  The  requested  information  Mdll 
provide  data  necessary  to  approve  the 
required  Comprehensive  Plan,  reserve 
CGP  funds,  and  monitor  performance. 


Fonn  Number:  HUD-52831,  52832, 
52833,  52834, 52835,  52836. 52837  and 
52839. 

Respondents:  Individuals  or 
Households.  State  or  Local 
Governments,  and  Non-Profit 
Institutions. 

Frequency  of  Submission:  Annually. 

Reporting  Burden: 


No.o«re- 
ipondenti 


Frequency  of 
reeponse 


Hours  per 
response 


Burden 
hours 


Infonnatkxi  Collections 


864 


176 


139.622 


Total  Estimated  Burden  Hours: 
139.622. 

Status:  Extension. 

Contact:  Janice  D.  Rattey.  HUD.  (202) 
708-1800:  Angela  Antonelli,  OMB, 
(202) 395-6880. 

Dated:  September  23, 1993. 


Proposal:  Assessment  of  American 
Indian  Housing  Needs  and  Programs 
Survey. 

Office:  Policy  Development  and 
Research. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
information  collection  will  aid  in  the 
assessment  of  housing  conditions  and 


needs  of  the  American  Indians  and 
Alaska  natives. 

Form  Nund)er:  None. 

Respondents:  State  or  Local 
Governments:  Businesses  or  Other  for- 
Profit:  Federal  Agencies  or  Employees; 
and  Small  Businesses  or  Organizations. 

Frequency  of  Submission:  One  Time. 

Reporting  Burden: 


No.  of  re- 
sporxlents 


Frequertcyof 
response 


Hours  per 
resporae 


Burden 
hours 


Informatksn  Coflection 


1.! 


.66 


879 


Total  Estimated  Burden  Hours:  879. 

Status:  New. 

Contact:  John  M.  Goering.  HUD,  (202) 
708-3700:  Angela  Antonelli,  OMB, 
(202)  395-6880. 

Dated:  September  16, 1993. 

Proposal:  Supplement  to  Subscription 
Agreement  for  Cooperative  Housing 


Applicants  Under  Sections  213  and 
221(d)(3). 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
form  HUD-g3232A  is  a  critical  element 
and  source  docvunent  by  which  the 
Department  determines  the  cooperative 


member  and  group  capacity  to  meet  the 
financial  requirement  of  the  project. 

Form  Number:  HUD-93232A. 

Respondents:  Individuals  or 
Households. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


No.  of  re- 
spondents 


Frequer)cy  of 
response 


Hours  per 
resporwe 


Burden 
hours 


HUD-93232A 


5,000 


1 


3,500 
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Total  Estimated  Burden  Hours:  3,500. 

Status:  Extension. 

Contact:  Georgia  M.  Yeck.  HUD.  (202) 
708-2556;  Angela  Antonelli,  0MB. 
(202) 395-6880. 

Dated:  September  16, 1993. 

Proposal:  Manu£act\ired  Home 
Construction  and  Safety  Standards  Act. 

Office:  Housing. 


Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
National  Manufactured  Housing 
Construction  and  Safety  Standards  Act 
authorized  HUD  to  establish 
construction  and  safety  standards  for 
manufactured  (mobile)  homes  and  to 
enforce  these  standards.  The  standards 
require  pertinent  information  in  the 
form  of  labels  and  notices  to  be  placed 
in  each  manufoctured  home.  HUD  needs 


this  information  to  make  stire 
manufactiu^rs  are  complying  with  the 
standards. 

Form  Number:  None. 

Respondents:  Individuals  or 
Households,  State  or  Local 
Governments,  and  Businesses  or  Other 
For-Profit. 

Frequency  of  Submission:  Monthly 
and  Recordkeeping. 

Reporting  Burden: 


No.  of  re-         ^ 

Frequency  of 

Hours  per 

Burden 

spondents 

response 

response 

hours 

432 

.64 

277 

252 

1.00 

252 

225.000 

.16 

36.000 

225,000 

.48 

108,000 

324 

1.00 

324 

225,000 

.08 

18.000 

225,000 

22 

49.500 

295 

306 

89,975 

SAA  Reports 

IPlA  Reports 

Manufacturer  Records 

Consumer  Information  Cards 

State  Plans 

Cor\sumer  Manuals 

Labels  and  Notices .......... 

Recordkeeping  


Total  Estimated  Burden  Hours: 
302,328. 

Status:  Revision. 

Contact:  B.  Jeannie  Magee,  HUD,  (202) 
708-7430;  Angela  Antonelli,  0MB. 
(202) 395-6880. 

Dated:  September  16, 1993. 


Proposal:  Program  Utilization  for  use 
in  the  Section  8  Rental  Certificate  and 
Rental  Voucher  Programs. 

Office:  Public  anahidian  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  Form 
HUD-52683  provides  data  to  HUD  to 
monitor  the  use  of  Certificates  of  Family 
participation,  the  nxmiber  of  families 
under  a  HAP  contract  and  rental 


voucher  contract,  and  the  degree  of 
success  experienced  by  program 
participants  in  locating  and  leasing 
suitable  rental  housing. 

Fonn  Number:  HUD-52683. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  Submission:  Semi- 
Annually. 

Reporting  Burden: 


No.  of  re- 


Frequency  of 
response 


Hours  per 


Burden 
hour* 


Form  HUD-52683 


2,500 


5,000 


Total  Estimated  Burden  Hours:  5,000. 

Status:  Reinstatement. 

Contact:  Gerald  J.  Benoit,  HUD.  (202) 
708-0477;  Angela  Antonelli,  OMB, 
(202) 395-6880. 

Dated:  September  17, 1993. 
(FR  Doc  93-25679  Filed  10-19-93;  8:45  tm] 
■UJNO  COOE  421»-01-M 


Pocket  No.  N-83-3673] 

SubmiMlon  of  Proposed  Informatfon 
Collections  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notices. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  commient  on  the 
subject  proposals. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
tfiese  proposals.  Comments  should  refer 


to  the  proposal  by  name  and  should  be 
sent  to:  Angela  Antonelli,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 

FOR  FURT>1ER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-firee  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
firom  Ms.  Weaver. 

SUPPLEMENTARY  MFORMATION:  The 

Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notices  list  the  following 
information: 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
the  information; 


(3)  The  description  of  the  need  for  th* 
information  and  its  proposed  use: 

(4)  The  agency  form  number,  if 
applicable: 

(5)  What  members  of  the  public  will 
be  afiiected  by  the  proposal: 

(6)  How  frequently  information 
submissions  will  be  reqiiired; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  Whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement: 
and 

(9)  The  names  and  telephone  nimabers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  Of<iB  Desk  Officer 
for  the  Department. 

Aathority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 
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Dated  Septsmber  28. 1993 

(•ha  T.  Murphy, 

Director.  IBM  Policy- and  Management 
Division 

Proposal:  The  Supportive  Housing 
Program  Application. 


Office:  Community  Planning  and 
Development. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
information  provided  in  the  application 
package  will  be  reviewed  by  HUD  and 
evaluated  against  rating  criteria  for 
possible  grant  funding. 


Form  Nu/nfcer.  HUD-40076  and  SP- 
424. 

Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutions. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


No.  of  re- 
spondent* 


Frequenqrof 
response 


Hours  per 
response 


Burden 
hours 


App<«cat)on  preparation 


900 


42 


37.800 


Total  Estimated  Burden  Hours: 
37.800. 

Status:  Extension. 

Contact:  Helen  Guzzo.  HUD.  (202) 
708-4300.  Angela  Antonelli.  OMB. 
(202) 395-6880. 

Dated  September  28. 1993. 


Proposal:  Shelter  Plus  Care 
Application. 

Office:  CoounuQity  Planning  and 
Development. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
information  provided  in  the  application 
package  will  be  reviewed  by  HUD  and 


evaluated  against  rating  criteria  for 
possible  grant  funding. 

Form  Number:  HUD-40085  and  SF- 
424. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


No.  o(  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
Itours 


Application  preparation 
Environmental  re^ew  .. 


300 
100 


40 
14 


12.000 
1.400 


Total  Estimated  Burden  Hours: 
13.400. 

Status:  Extension. 

Contact:  Jean  VVhaley.  HUD.  (202) 
708-1234,  Angela  Antonelli.  OMB. 
(202) 395-6880. 

Dated;  September  28. 1993. 

IFR  Doc  93-25678  Filed  10-19-93;  845  am] 

BILUNC  CODE  4310-01-41 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(CO-010-94-4333-04] 

Road  Closure  and  Restrictions  To 
Entry  and  Use;  Deep  Channel  Truck 
Trail;  Co 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Lnterior. 

ACnOM:  Notice  of  road  closure  and 
restrictions  to  entry  and  use. 

SUMMARY:  Pursuant  to  agreements  made 
in  setthng  pending  court  action 
regarding  the  use  of  certain  roads,  and 
43  CFR  83641.1.  notice  is  hereby  given 
that  those  segments  of  the  Deep  Obannel 
Truck  Trail  under  BLM  jurisdiction,  are 
closed  to  use  by  the  public,  from  the 
intersection  of  the  Deep  Channel  Truck 
Trail  with  the  Indian  Valley  Truck  Trail, 
east,  to  Moffat  Coimty  Road  57.  In 
addition,  that  segment  of  the  separate 
road  crossing  the  WVi  of  section  5.  T. 


3  N..  R.  06  W..  6th  PM.  in  a 

northwesterly /southeasterly  direction,  is 
closed  to  all  forms  of  motorized  travel 
from  the  point  where  it  crosses  Pinto 
Gulch,  to  its  junction  with  the  Deep 
Channel  Truck  Trail.  The  only 
exceptions  to  this  closure  include  the 
ourners  of  the  Keystone  Ranch,  their 
express  permitees.  and  BLM  employees 
engaged  in  official  duties. 

Access  to  public  lands  lying  south  of 
the  Deep  Channel  Truck  Trail,  and  east 
of  the  Indian  Valley  Truck  Trail  from 
that  segment  of  the  Indian  Valley  Truck 
Trail  lying  between  the  present  south 
gate  of  the  Ke>'stone  Ranch,  in  section 
35.  T.  #  N..  R.  97  W..  6th  PM.  and  the 
intersection  of  the  Indian  Valley  Truck 
Trail  with  the  Deep  Channel  Truck 
Trail,  is  limited  to  the  single  "dismount 
point"  located  in  the  NWV4NWV4  of 
section  19.  T.  3  N.,  R.  96  W.,  6th  PM. 
Access  to  public  lands  from  this 
"dismount  point"  is  hereby  restricted  to 
travel  by  foot  or  on  horseback.  The  only 
exceptions  to  this  latter  restriction  are 
BLM  employees  engaged  in  official 
duties,  and  those  holding  valid  permits/ 
rights-of-way  for  development  of  federal 
minerals. 

EFFECTIVE  DATE:  These  closures  and 
restrictions  shall  be  effective  October 
26, 1993,  and  will  remain  in  effect  until 
rescinded  or  modified  by  the  authorized 

officer. 

FOR  FURTHER  INFORMATION  CONTACT: 


Vem  Pholl.  Supervisory  Realty 
Specialist,  or  B.  Curtis  Smith.  Area 
manager,  BLM.  White  River  Resource 
Area,  P.O.  Box  928.  Meeker,  Colorado 
81641,(303)878-3601. 
Dated:  October  14, 1993. 
B.  Curtis  Smith, 
Area  Manager. 

(FR  Doc.  93-25784  Filed  10-6-93;  8:45  am) 
BMIMO  CODE  «10-je-M 

[AZ-040-5700-10-AZA  2B17B] 

Realty  Action;  Noncompetitive  Sale  of 
Public  Lands;  Arizona 

agency:  Bureau  of  Land  Management, 

DOI. 

ACTION:  Notice. 

SUMMARY:  The  following  lands  in 
Greenlee  County,  Arizona  have  been 
foimd  suitable  for  direct  sale  under 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C. 
1713),  at  not  less  than  the  appraised  fair 
market  value.  The  land  will  not  be 
offered  for  sale  until  at  least  60  days 
after  the  date  of  this  notice. 

Gila  aad  Salt  River  Meridian.  Arizona 

T.  3S..R.29E. 
Sec.  35.  MS  4482. 
Containing  85.417  acres,  more  or  less. 

The  land  described  is  hereby 
segregated  from  appropriation  under  the 
pi^lic  land  laws,  including  the  mining 
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laws,  pending  disposition  of  this  action 
or  270  days  from  the  date  of  pubhcetion 
of  this  notice,  whichever  occurs  first. 

This  land  is  being  offered  by  direct 
sale  to  Phelps  Dodge  Morenci,  Inc.  If  a 
determination  is  reached  that  the 
subject  parcel  contains  no  known 
mineral  values,  the  mineral  interests 
may  be  conveyed  simultaneously. 
Acceptance  of  the  direct  sale  offer  will 
qualify  the  purchaser  to  make 
application  for  conveyance  of  those 
mineral  interests. 

The  patent,  whei)  issued,  will  contain 
certain  reservations  to  the  United  States. 
Detailed  information  concerning  these 
reservations  as  well  as  specific 
conditions  of  the  sale  are  available  for 
review  at  the  Safford  District  Of^ce. 
Bi^reau  of  Land  Management.  711  14th 
Atenue,  Safford,  Arizona  85546. 

For  «  period  of  45  days  from  the  date 
of  pubhcation  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Safford  District,  at  the  above 
address.  In  the  absence  of  timely 
objections,  this  proposal  shall  become 
the  final  determination  of  the 
Department  of  the  Interior. 

Eteted:  October  7, 1993. 
Frank  L.  Rowley. 

Acting  District  Manager. 

[FR  Doc.  93-25696  Filed  10-19-93;  845  arnj 

BiUJNC  CODE  4310-3a-U 


Bureau  of  Mines 

Information  Collection  Submitted  to 
tha  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

A  request  extending  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Bureau 
clearance  officer  and  to  the  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Project  (1032-0113). 
Washington,  DC  20503,  telephone  202- 
395-3470. 

Title:  Helium  Distribution  Contracts. 

lOMB  approval  number:  1032-0113. 

Abstract:  Respondents  supply 
information  which  will  be  used  by  the 
Bureau  of  Mines  Division  of  Helium 
Field  Operations  to  (a)  determine 
legitimacy  of  applicants  for  distribution 


contracts,  (b)  establish  accountability  of 
helium  transfer  between  distributors, 
and  (c)  report  annual  sales,  transfers, 
and  purchases  of  Bureau  helium  as 
certification  of  compliance  with  30CFR 
part  602.  The  Bureau  will  use  the 
information  supplied  on  the  three  forms 
as  described  to  implement  and  manage 
an  effective  helium  distribution  system 
in  accordance  with  30  CFR  602. 

Bureau  form  number:  6-1575-A,  6- 
1580-A.  and6-1581-A. 

Frequency:  Annually. 

Description  of  respondents:  Industrial 
gas  suppliers  who  elect  to  distribute 
Bureau  of  Mines  helium. 
.     Estimated  completion  time:  V2  hour. 

Annual  responses:  76. 

Annual  burden  hours:  38. 

Bureau  clearance  officer:  Alice  J. 
VVissman  (202)  501-9569. 

Dated:  September  30, 1993. 
Hermann  Enzer. 
Acting  Director,  Bureau  of  Mines. 
!FR  Doc  93-25685  Filed  10-19-93.  845  ami 

BIUJNO  CODE  4310-«M( 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  35).  Copies  of  the 
proposed  collection  of  information  and 
related  form  may  be  obtained  by 
contacting  the  Bureau's  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project, 
Washington,  DC  20503,  telephone  202- 
395-7340. 

Title:  RecTec  Survey  (Evaluation 
Questionnaire). 

OMB  Approval  Number:  Not  yet 
assigned. 

Abstract:  This  information  collection 
request  is  being  submitted  for  approval 
to  collect  information  from  a  one-time 
survey.  The  survey  is  being 
disseminated  to  assist  OSM  in  the 
preparation  of  RecTec  by  ascertaining 
the  needs  of  our  customers  so  that  OSM 
can  provide  the  readers  of  RecTec  vdth 
information  most  useful  to  them. 

Bureau  Form  Number:  None. 

Frequency:  Once. 


Description  of  Respondents:  State 
regulatory  authorities  and  Industry 
representatives. 

Estimated  Completion  Time:  7 
minutes. 

Annual  Responses:  1000. 

Annual  Burden  Hours:  167. 

Bureau  Clearance  Officer:  John  A. 
Trelease.  202-343-1475. 

Dated:  October  6. 1993. 
Gene  E  Krueger, 

Acting  Chief,  Division  ofTechmcol  Senices 
IFR  Doc.  93-25697  Filed  10-19-93,  8  45  am) 

BILUNQ  CODE  4310-Ofr-H 


irfTERNATIONAL  TRADE 
COMMISSION 

Pnv.  No.  337-TA-342] 

Certain  Circuit  Board  Testers; 
Commission  Determination  To  Modify 
an  Initial  Determination  Terminating 
the  investigation  on  the  Basis  of  a 
Settlement  Agreement 

AGENCY:  U.S.  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  modify 
the  initial  determination  (ID)  issued  in 
the  above-captioned  investigation  by  the 
presiding  administrative  law  judge  (ALJ) 
on  May  12. 1993.  to  delete  language 
suggesting  that  the  settlement  agreement 
may  not  be  in  the  public  interest  In 
view  of  submissions  by  the  parties 
demonstrating  that  the  non-party 
suppliers  of  designated  confidential 
business  information  (CBI)  whose 
information  will  be  retamed  by  the 
parties  either  no  longer  consider  their 
information  to  be  confidential  or 
consent  to  use  of  their  CBI,  as  provided 
in  the  settlement  agreement  between  the 
parties,  with  the  understanding  that  the 
Commission  will  not  enforce  the 
protective  order  after  the  investigation  is 
terminated,  the  Commission  will  not 
retain  jurisdiction  over  the 
administrative  protertive  order  after 
termination  of  \he  investigation. 
ADDRESSES:  Copies  of  the 
nonconfidential  version  of  the  ID  and  all 
other  non-confidential  documents  filed 
in  connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5;15  p  m  ) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington.  DC  20436, 
telephone  202-205-2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Jackson,  Esq..  Office  of  the  General 
Counsel,  U.S.  International  Trade 
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Commission,  tel^hone  202-205-3104. 
Heahng-impairad  individuals  are 
advisad  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Comraission'8  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  On 
September  25, 1992,  Integri-Test  Corp. 
(Integh-Test)  filed  a  complaint  and  a 
motion  for  temporary  relief  with  the 
Commission  alleging  violations  of 
section  337  in  the  importation  and  sale 
of  ceitain  ciiout  board  testers  allegedly 
covered  by  certain  claims  of  Integri- 
Tests  U.S.  Letters  Patent  4,565.966.  The 
notice  of  investigation  instituting  an 
investigation  based  on  Integri-Test's 
complaint  was  published  in  the  Federal 
Register  on  November  2. 1992.  57  FR 
49490.  Bath  Scientific  Ltd.  of  the  United 
iGngdom  and  BSL  North  America  of 
Kfassachusetts  were  named  as 
respondents.  Pursuant  to  Commission 
interim  rule  210.24(e)(8Kl9  CFR 
210.24(e}(8)).  the  Commission  also 
provisionally  accepted  Integri-Test's 
motion  for  temporary  relief. 

On  January  11, 1993,  the  presiding 
ALJ  issued  an  ID  denying  complainant's 
motion  for  temporary  relief.  The 
Commission  determined  to  review  the 
ID  and  to  designate  the  temporary  relief 
phase  of  the  investigation  "more 
complicated."  58  FR  7246  (Feb.  5, 
1993).  On  March  17, 1993.  the 
Commission  denied  complainant's 
motion  for  temponuy  relief.  58  FR 
16202  (March  25. 1993). 

On  April  29, 1993,  the  private  parties 
filed  a  joint  motion  to  terminate  the 
investigation  based  on  a  settlement 
agreement.  The  Commission 
investigative  attorney  (lA)  conditionally 
supported  the  joint  motion.  On  May  12, 
1993,  the  ALJ  granted  the  motion  to 
terminate  on  the  condition  that  the 
Commission  would  retain  jurisdiction 
over  the  administrative  protective  order 
after  termination  of  the  investigation. 
On  May  24, 1993,  complainant  filed  a 
petition  for  review  of  ID.  The  lA 
responded  to  the  petition  on  June  1. 
1993.  respondents  did  not  file  a 
response  to  the  petition.  On  June  4, 
1993,  complainant  filed  a  supplement  to 
its  petition  for  review.  No  agency  or 
public  comments  were  received. 

On  June  24, 1993,  the  Commission 
determined  to  review  the  ID  because  of 
concerns  about  the  document  retention 
provisions.  The  Commission  requested 
the  private  parties  to  submit  letters  from 
all  non-party  suppliers  of  CBI  stating 
either  that  the  suppliers  no  longer 
consider  their  information  to  be 
confidential  or  that  they  consented  to 
use  of  their  CBI,  as  provided  in  the 
settlement  agreement  between  the 


parties,  with  the  understanding  that  the 
Commission  will  not  enforce  the 
protective  order  after  the  investigation  is 
terminated.  These  submissions  were 
received  by  July  14. 1993. 

This  action  is  taken  imder  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337}  and 
Commission  interim  rules  210.53  and 
210.56  (19  CFR  210.53  and  210.56). 

By  order  of  the  Commission. 

Issued:  CX:tober  13. 1993. 
Doniu  R.  Koehnka, 
Secretary. 

[FR  Doc.  93-23734  FUed  10-l»-g3;  8:45  am] 
BILLMGCOOe  Toie-oa-p 


[Investtgation  No.  701-TA-955 
(Preliminary):  Investigations  No*.  731-TA- 
659  and  660  (PreNmlnary)] 

Greln-Oriented  Silicon  Electrical  Steel 
From  Italy  and  Japan 

Determinations 

On  the  basis  of  the  record  *  developed 
in  the  subject  investigations,  the 
Commission  determines,  >  pursuant  to 
section  703(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1671b(a)),  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  by  reason  of  imports  from  Italy 
of  grain-oriented  silicon  electrical  steel  3 
that  are  alleged  to  be  subsidized  by  the 
Government  of  Italy.  The  Commission 
also  determines.  *  pursuant  to  section 
733(a)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1673b(a]),  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  by  reason  of  imports  from  Italy 
and  Japan  of  grain-oriented  silicon 
electrical  steel  that  are  alleged  to  be  sold 


<  The  NcoH  te  dsfinad  in  aec  207.2(f)  of  tfaa 
Commisaiaa'i  Rnlat  of  Piactic*  and  Procadun  (19 
CFR  207  2(f)). 

I  Vice  Chaimvji  Watson  did  not  participate  in  the 
invesiigatloB  concerning  Italy. 

*Tha  product!  covered  by  Commarca'i 
invwtigifligM  are  grain-oriaated  silicon  electrical 
(teel.  which  are  flat-rolled  alloy  tta^  products 
contaming  by  weigh!  at  least  0.6  percent  of  silicon, 
not  more  tiuia  COS  percent  of  carbon,  not  more  than 
1.0  percent  of  aluminum,  and  no  other  element  in 
an  aiaotmt  that  would  give  the  steel  the 
characteristics  of  another  alloy  steel,  of  a  thirknemi 
of  no  more  than  0  560  millimeters,  in  coils  ol  any 
width,  or  in  straight  lengths  which  are  of  a  width 
measuring  at  least  10  times  the  thickness.  The 
subject  products  are  provided  for  in  subheadings 
7225.10.00.  7225.30.70.  722S.40.70.  7225.50.80. 
7225.90  00.  7226.10.10.  7226.10.50,  7226.91.70. 
7226.91.80.  7226.92.50,  7226.92.70,  7226.92.80. 
722«.9«.00. 7228.30.80.  7228.60.60,  and  7229.90.10 
of  the  Hannonlzed  Tariff  Sdiedule  of  the  United 
Sutes  (HTS). 

«  Vice  Chairman  Watson  did  not  participata  in  the 
investigation  concerning  Italy. 


in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

On  August  26, 1993,  petitions  were 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  couinsel  on 
behalf  of  Allegheny  Ludlum  Corp.. 
Pittsburgh.  PA;  Armco,  Inc..  Butler.  PA; 
the  Butler  Armco  Independent  Union. 
Butler.  PA;  the  United  Steelworkers  of 
America,  Pittsburgh,  PA;  and  the 
Zanesville  Armco  Independent  Union. 
Zanesville,  OH.  The  petitions  allege  that 
an  industry  in  the  United  States  is  being 
materially  injured  and  is  threatened 
with  further  material  injury  by  reason  of 
allegedly  subsidized  imports  from  Italy 
and  allegedly  LTFV  imports  from  Italy 
and  Japan  >  of  grain-oriented  silicon 
electrical  steel.  Accordingly,  effective 
August  26. 1993.  the  Commission 
instituted  coimtervailing  duty 
investigation  No.  701-TA-355 
(Preliminary)  and  antidumping 
investigations  Nos.  731-TA-659  and 
660  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary.  U.S.  International 
Trade  Commission,  Washington,  DC. 
and  by  publishing  the  notice  in  the 
Federal  Register  of  September  2, 1993 
(58  FR  46650).  The  conference  was  held 
in  Washington,  DC,  on  September  16, 
1993,  and  all  persons  who  requested  the 
opportimity  were  premitted  to  appear  in 
person  or  by  coimsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  October 
12. 1993.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
2686  (October  1993).  entitled  "Grain- 
Oriented  Silicon  Electrical  Steel  from 
Italy  and  Japan:  Investigation  No.  701- 
TA-355  (Preliminary)  and 
Investigations  Nos.  731-TA-659  and 
660  (Preliminary)." 

Issued:  October  13. 1993. 
By  order  of  the  Commission. 
Donna  R.  Koehnke. 

Secretary. 

[FR  Doc.  93-25753  Filed  10-19-93;  8.45  am) 

BILUMO  COOC  7810  I  l>  1 


•  Azmce.  the  Butler  Amce  lodepandeot  Union, 
and  the  ZanaaviUe  Anaoo  Independent  Union  are 
not  petitionar*  in  the  TiH/tiimping  investigatiao 
concerning  Japan. 


PnvMtigalien  Na  TA~406-131 

Honey  From  China;  Import 
Investigation 

agency:  United  States  International 

TYade  Commission. 

ACTION:  Institution  of  an  investigation 

under  section  406(a)  of  the  Tra(&  Act  of 

1974  (19  U.S.C.  2436(a))  and  scheduling 

of  a  public  hearing  in  connection 

therewith. 

SUMMARY:  Following  receipt  on  October 
6, 1993,  of  a  request  &om  the  United 
States  Trade  Representative  for  an 
investigation  under  section  406(a)  of  the 
Trade  Act  of  1974,  the  Commission 
instituted  investigation  No.  TA-406-13 
to  determine,  in  &e  case  of  imports  of 
honey  »  from  China,  whether  market 
disruption  exists  with  respect  to  an 
article  produced  by  a  domestic  industry. 
Section  406(e)(2)(A]  of  the  act  states  that 
market  disruption  exists  within  a 
domestic  industry  whenever  "imports  of 
an  article,  like  or  directly  competitive 
with  an  article  produced  by  such 
domestic  industry,  are  increasing 
rapidly,  either  absolutely  or  relatively, 
so  as  to  be  a  significant  cause  of  material 
injury,  or  threat  thereof,  to  such 
domestic  industry."  The  Commission 
will  make  its  injury  and,  if  necessary,  its 
remedy  determinations  in  this 
investigation  by  January  7, 1994. 
EFFECTIVE  DATE:  October  6, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  J.  Mazur  (202-205-3184).  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW.. 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 

SUPPLEMENTARY  INFORMATION: 

Participation  in  the  Investigation 

Persons  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§201.11  of  the  Commission's  rules  (19 
CFR  201.11).  not  later  than  twenty-one 
(21)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  service  list  containing  the 


iThahoiMy  prodiKlsiiicludMiin  this 
investigatioa  axs  import*  of  natural  honey.  artiSdal 
honey  mixed  with  natural  honey,  and  preparations 
of  natural  honey,  pio*iited  for  In  head^  0409  and 
subhakdinga  1702.90  Md  2!06.90  of  the 
Hannonized  Tariff  Schedule  of  the  United  Statai 
(HTS). 


names  and  addresses  of  all  persons,  or 
their  representatives,  who  are  parties  to 
this  investigation  upon  the  expiration  of 
the  period  for  filing  entries  of 
appearance. 

Hearing 

The  Commission  will  hold  a  hearing 
in  coimection  with  this  investigation 
beginning  at  9:30  a.m.  on  December  2. 
1993,  at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  November  23, 
1993.  AU  persons  desiring  to  appear  at 
the  hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  November  29. 
1993,  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  hearing  are  governed  by 
§§  201.6(bK2)  and  201.13(0  of  the 
Commission's  rules. 

Written  Submisskme 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission.  The 
deadline  for  filing  prehearing  briefs  is 
November  30. 1993.  Parties  may  also  file 
posthearing  brie£s.  The  deadline  for 
filing  pos^earing  briefs  is  December  7, 
1993.  In  addition,  any  person  who  has 
not  entered  an  appearance  as  a  party  to 
the  investigation  may  submit  a  written 
statement  of  information  pertinent  to 
the  subject  of  the  investigation  on  or 
before  December  7, 1993.  All  written 
submissions  must  conform  with  the 
provisions  of  §  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  confidential  business 
informatitm  must  also  conform  with  the 
requirements  of  §  201.6  of  the  rules. 

m  accordance  with  §  201.16(c)  of  the 
rules,  eati  document  filed  by  a  party  to 
the  investigation  must  be  served  on  all 
other  parties  to  the  investigation  (as 
identified  by  the  service  Ust),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Remedy 

Parties  are  reminded  that  no  separate 
hearing  on  the  issue  of  remedy  will  be 
held.  "Those  parties  wishing  to  present 
arguments  on  the  issue  of  remedy  may 
do  so  orally  at  the  hearing  or  in  their 
prehearing  or  posthearing  hriek  or  other 
vkrritten  submissions. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  §  406  of  the 
Trade  Act  of  1974.  This  notice  is  published 
pursuant  to  $  206.3  of  ths  Commission's 
rules. 

By  order  of  the  Conunission. 


Issusd:  October  15, 1993. 
Donna  R.  Koefank*. 

Secretary. 

(FR  Doc.  93-25776  Filed  10-19-93;  6:45  am] 

BILUNQ  COOE  7020-09-^^ 

Pnveatigatlon  No.  731-TA-663 
(Preliminary)] 

Certain  Paper  Clips  From  the  People's 
Republic  of  China 

AGENCY:  United  States  International 
Trade  Commission, 
ACTION:  Institution  and  scheduling  of  a 
preliminary  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preUniinary 
antidumping  investigation  No.  731-TA- 
663  (Preliminary)  tmder  section  733(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C 
1673b(a])  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  the  People's  Republic  of 
China  (China)  of  certain  paper  clips, 
provided  for  in  subheading  8305.90.30 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value.'  The  Commission  must  complete 
preliminary  antidumping  investigations 
in  45  days,  or  in  this  case  by  November 
29, 1993. 

For  further  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201.  subparts  A  through 
E  (19  CFR  part  201).  and  part  207. 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  October  13. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Seiger  (202-205-3183).  Office 
of  Investigations.  U.S.  International 
Trade  Commission.  500  E  Street  SW.. 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 


<  For  purpose*  of  this  investigation,  "certain 
paper  dips"  are  defined  as  paper  dips  made  wholly 
of  wire  of  base  metal,  wtiether  or  not  gal  varazed. 
whether  or  not  plated  with  nickel  or  other  base 
metal.  «rith  a  wire  diameter  iMween  0.&4  and  1.91 
millimeters,  the  fiiin§i>iii(i  incduding.  without 
hmitation.  all  paper  clips  commercially  referred  to 
as  "No.  1  dips,"  "No.  3  clips."  "jumbo  clips."  and 
"giant  dips."  and  ferther  induding.  without 
limitation.  uU  such  paper  chpa  reported  under  HTS 
statistical  reporting  number  8305.90.3010 
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Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  investigation  is  being  instituted 
in  response  to  a  petition  filed  on 
October  13.  1993.  by  ACCO  USA,  Inc.. 
Wheeling,  IL.  and  Noesting 
Incorporated,  Bronx.  NY. 

Participation  in  the  Investigation  and 
Public  Senice  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§§  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepa.'e  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Senice  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  this  preliminary 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  this  investigation  for 
9:30  a.m.  on  November  3, 1993.  at  the 
U.S.  International  Trade  Commission 
Building.  500  E  Street  S\V.,  Washington. 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Jonathan 
Seiger  (202-205-3183)  not  later  than 
November  1. 1993,  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  antidumping  duties  in 
this  investigation  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 


permission  to  present  a  short  statement 
at  the  conference. 

Written  submission* 

As  provided  in  §§  201.8  and  207.15  of 
the  Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
November  8.  1993.  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigation.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  (3)  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
§§  201.6.  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§201. 16(c)  and 
2D7.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  pubHshed 
pursuant  to  §  207.12  of  the  Commission's 
rules. 

By  order  of  the  Conunission. 

Issued:  October  15. 1993. 
Donna  R.  Koehnke, 
Secretary. 
IFR  Doc.  93-25812  Filed  10-19-93,  8:45  am] 

BILUNC  COOC  702O-03-P 

[Inveatlgatlon  No.  731-TA-464  (Final)} 

Sparklers  From  the  People's  Republic 
of  China 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Final  negative  determination  of 
critical  circumstances. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  its  final  negative  critical 
circumstances  determination  in 
investigation  No.  731-TA-464  (Final) 
under  section  735(b)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1673d(b))  (the  Act) 
regarding  imports  from  China  of 
sparklers,  provided  for  in  subheading 
3604.10.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States. 
EFFECTIVE  DATE:  October  12. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  McLaughlin  (202-205-3095). 
Office  of  the  General  Counsel.  U.S. 
International  Trade  Commission,  500  £ 
Street,  SW.,  Washington.  DC  20436. 
Hearing-impaired  persons  can  obtain 


information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  26. 1993.  the  Department  of 
Commerce  notified  the  Commission  of 
an  amendment  to  its  final  determination 
of  sales  at  less  than  fair  value  and 
outstanding  antidumping  order,  in 
accordance  with  a  remand  fi'om  the 
Court  of  International  Trade  in  the 
above-referenced  case.  58  FR  40624 
(July  29. 1993).  The  amended  final 
determination  includes  an  affirmative 
critical  circumstances  determination  as 
to  Jiangtxi  Native  Products  Import  & 
Export  Corp.  and  all  ether  exporters  of 
sparklers,  excluding  Cuangxi  Native 
Products  Import  4  Export  Corp.  and 
Hunan  Native  Products  Import  &  Export 
Corp.  In  their  original  final 
determination.  Commerce  had  made  a 
negative  determination  on  critical 
circumstances. 

The  original  petition  was  filed  on  July 
2, 1990.  by  Elkton  Sparkler  Co..  North  ' 
East.  NID  and  Ehamond  Sparkler  Co., 
Youngstown.  OH.  Commerce  made  its 
original  final  determination  regarding 
sales  of  imports  at  LTFV  and  no  critical 
circumstances  effective  April  26.  1991 
The  Commission  made  its  original  final 
determination  on  June  11. 1991.  On  May 
7, 1993.  the  Court  (CIT)  affirmed  the 
results  of  remand  in  this  case. 

The  Commission  has  been  informed 
by  the  U.S.  Customs  Service  that  there 
are  no  unliquidated  entries  of  sparklers 
dating  from  the  People's  Republic  of 
China  for  the  period  September  17, 
1990-December  17.  1990  (the  period  90 
days  prior  to  suspension  of  liquidation) 
and  further  that  there  were  no  imports 
of  sparklers  from  Jiangtxi  for  that 
period.  The  Commission  published  a 
notice  of  institution  of  its  final  aitical 
circumstances  investigation  on 
September  10, 1993.  The  notice 
indicated  that  there  were  no  imports 
upon  which  retroactive  duties  could  be 
assessed,  but  provided  an  opportunity 
for  interested  parties  to  file  written 
submissions  on  the  issue  of  critical 
circumstances.  No  written  submissions 
were  filed.  Accordingly,  based  upon  the 
information  of  record,  the  Commission 
determines  that  retroactive  imposition 
of  the  antidumping  duties  does  not 
appear  necessary  in  order  to  prevent 
material  injury  from  recurring.  19  US  C. 
1673d(b)(4)(A). 
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AuiiMrity:  This  investigatioa  is  beiog 
conducted  under  authority  of  the  Tariff  Act 
of  1930.  title  VIL  This  notice  is  published 
pursuant  to  $  207.2S  of  the  Conunission's 
rules. 

Issued:  October  12. 1993. 

By  order  of  the  Commission. 
Doniu  Koehnka, 
Secretary. 
(FR  Doc.  93-25752  Filed  10-19-93;  8:45  am] 

BUJNO  COOC  TU»-a»-P 

PtTV*«t«gatlon  Na  332-t3S] 

SynttMtfc  Organic  Chemlcala  (SOC) 
Reports 

A^CY:  United  States  International 

Ipnde  Commission.  • 

ACTION:  Notice  of  format  and  availability 

changes. 

EFFECTIVE  DATE:  October  15, 1993. 
FOR  FURTHER  INFOmiATION  CONTACT: 

James  A.  Emanuel  ca  John  J.  Gersic. 
Energy.  Chemicals,  and  Textiles 
Division,  Office  of  Industries  (telephone 
202-205-3367  and  202-205-3342, 
respectively). 

BACXC^KXmO:  Notices  were  published  in 
the  Federal  Register  of  July  17, 1991  (56 
FR  32590).  and  October  17. 1991  (56  FR 
52059).  soliciting  public  comment  on 
certain  changes  to  the  format  and 
reporting  requirements  for  the 
Commission's  annual  Synthetic  Organic 
Chemicals,  United  States  Production 
and  Sales  report,  hi  addition,  meetings 
were  held  with  interested  trade 
associations  to  discuss  proposed 
changes  and  a  set  of  three  sample 
reports  detailing  the  changes  proposed 
were  prepared  and  distributed  to  trade 
associations  and  certain  interested 
organizations.  Comments  on  the 
proposed  changes  were  received  from 
individuals  and  industry  associations 
and  have  been  incorporated  to  the 
extent  feasible. 

The  principal  change  to  the  annual 
report  will  be  from  a  format  of  15  largely 
end-use  sections,  each  with  a  separate 
table  for  statistics  and  a  listing  of 
individual  products  reported  along  with 
the  reporting  companies  for  each,  to  a 
single  consolidated  table  in  the  format 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States.  The  single  table  will 
list  products  individually,  shovdng 
statistics  on  production  and/or  sales 
where  publication  will  not  reveal  the 
operations  of  individual  companies  and 
the  name  of  each  reporting  company. 
Because  each  product  will  be  addressed 
iiliividually,  there  should  be  httle 
difference  in  the  number  of  chemicals 
published  that  show  separate  statistics 
using  either  the  old  report  format  or  the 


new  format.  However,  aggregations  of 
data  by  chemical  groupings  used  in  the 
old  format  that  do  not  have  an 
equivalent  grouping  in  the  HTS  format 
will  not  be  shown. 

Comments  on  the  new  version  of  the 
annual  report  are  welcome  at  anytime. 
After  the  Commission  has  published 
three  editions  of  the  annual  report  in  the 
new  format,  comments  on  possible 
additienal  technical  changes  to  the 
format  will  again  be  solicited  and 
considered. 

In  the  futtire.  the  Government  Printing 
Offrce  (GPO)  vfiti  sell  both  the  annual 
and  quarterly  SOC  reports.  The  annual 
report  for  1992  and  the  remainder  of  the 
quarterly  reports  for  1993  will  continue 
to  be  mailed  free.  However,  the  GPO 
vriW  sell  the  quarterly  reports  beginning 
with  the  report  covering  data  for  the 
first  quarter  of  1994  and  the  aiumal 
report  for  1993,  which  is  scheduled  for 
publication  in  the  fall  of  1994. 
Recipients  who  are  currently  aoot  these 
publications  free  by  the  Commission 
will  be  notified  of  this  change  in  the 
next  edition  of  each  of  these  reports. 
The  cost  of  each  annual  SOC  report  will 
be  determined  each  year  by  GPO. 
However,  the  quarterly  SOC  report  will 
be  sold  on  a  subscription  basis.  The 
Master  Stock  No.  for  the  SOC  Quarterly 
Report  is  749-001-000003  and  the  List 
ID  is  PSOC  The  subscription  cost  for  • 
calendar  year  (four  quarterly  issues  phis 
a  full-year  recap)  is  $8.50  ($10.65 
foreign).  The  single-copy  price  for 
quarterly  issues  is  $2.25  domestic  ($2.81 
foreign),  and  the  single-copy  price  for 
the  issue  covering  data  for  the  full  year 
on  products  in  the  quarterly  report  is 
$1.00  domestic  ($1.25  foreign).  The 
address  for  mail  orders  is 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh.  PA  15250-7954. 
Credit  card  orders  may  be  placed  by 
phone  at  202-783-3238. 

Because  of  pubhc  requests  to  make 
the  annual  SOC  report  available 
electronically,  beginning  with  the 
annual  report  for  1992  after  its  release 
in  late  1993  a  version  of  the  report  in 
at  least  ASCII  format  will  be  made 
available  for  downloading  from  a 
Commission-operated  computer  bulletin 
board.  Quarterly  SOC  report  data  has 
been  available  electronically  from  the 
bulletin  board  since  1987.  The  bulletin 
board  may  be  act»ssed  without  charge 
at  phone  number  202-205-1948  at  1200 
or  2400  baud,  8  bits,  1  stop  bit,  no 
parity. 

Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810. 

By  order  of  the  Commission. 


Issued:  October  15. 1993. 
Donna  R.  Koefaake. 
Secretary. 

[FR  Doc  93-25755  Filed  10-19-93;  8;45  am} 
BtLUNQCOOe 


irfTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-1 67:  Sub-No.  11 23X] 

Consolldatad  Rail  Corp.  Abandonment 
Exemption;  In  CUnton  and  Carroll 
Counties,  IN 

Consolidated  Rail  Corporation 
(Conrail)  has  filed  a  notice  of  exemption 
imder  49  CFR  part  1152  subpart  F— 
Exempt  AboMtaonments  to  abandon 
13.B±  milet  of  rail  line  from 
approximately  milepost  37. 2±  at 
Fraakfoct  to  approximately  milepost 
51.01  at  Bringburst,  in  Clinton  and 
Canoil  Counties.  IN. 

CoguaU  haa  OKtifiad  that:  (1)  No  local 
traffic  has  moved  over  the  tine  for  at 
least  2  yaan:  (a)  tfaare  is  no  overhead 
traflk  on  tfaa  Una:  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  Una  (or  by  a  State  or  local 
govemmaot  entity  acting  on  behalf  of 
such  uaar)  regarding  cassation  of  service 
over  the  Una  either  is  pending  with  the 
Commissioo  or  with  any  U.S.  District 
Court  or  has  been  dacictod  in  frivor  of 
the  complainant  within  2-year  period: 
and  (4)  Uie  requirements  at  49  CFR 

1105.7  (environmental  report),  49  CFR 

1105.8  (historic  report).  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  ICC. 
91  (1979).  The  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
November  19. 1993,  imless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,!  formal  expressions  of  intent  to 


>  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
infbnned  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission  s 
Section  of  Energy  and  Environment  in  its 
independent  investigetion)  cannot  be  made  t>efore 
the  effective  date  of  the  notice  of  exemption.  See 

ConUnuea 
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file  an  OFA  under  49  CFR 
1152,27(c)(2),2  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  s  must 
be  filed  by  November  1. 1993.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  November  9. 1993,  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washineton.  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  John  J. 
Pay  lor.  Esq.,  Associate  General  Counsel. 
Consolidated  Rail  Corporation,  Two 
Commerce  Square,  2001  Market  Street, 
P.O.  Box  41416,  Philadelphia,  PA 
19101-1416. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Conrail  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environmental  and  historic  resources. 
The  Section  of  Energy  and  Environment 
(SEE)  will  issue  an  environmental 
assessment  (EA)  by  October  25, 1993. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEE  (room  3219. 
Interstate  Commerce  Commission, 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser.  Chief  of  SEE,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Emiron mental,  historic  preservation, 
pubhc  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided;  October  ft.  1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr.. 
Secretary: 
IFR  Doc.  93-25775  Filed  10-19-93,  8;45  am] 

BILUNO  CCOC  7035-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Final  Judgment  by  Consent 
Pursuant  to  the  Safe  Drinking  Water 
Act;  United  States  and  State  of 
Montana  v.  Butte  Water  Co. 

In  accordance  with  Department  of 
Justice  policy.  28  CFR  50.7,  notice  is 


;.c.2d 


Exemption  of  Out-of-Senice  Rail  Lines,  5  I 
377  (1969).  Any  «nbiy  seeking  a  stay  on 
envircnmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  lo  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

»  See  Exempt  or  Rail  Abandonment — Offers  of 
Finan.  Atsist.  4  l.C.C2d  164  (1967). 

*The  Commission  will  accept  late-Gied  trail  use 
statements  as  long  as  its  retains  jurisdiction  to  do 
so. 


hereby  given  that  on  September  10. 
1993  a  Consent  Decree  in  United  States 
and  State  of  Montana  v.  Butte  Water 
Company,  No.  CV  91-100-BU-PGH. 
was  lodged  with  the  United  States 
District  Court  for  the  District  of 
Montana. 

The  United  States  filed  its  Complaint 
in  this  action  on  December  31. 1991. 
and  its  First  Amended  Complaint  on 
January  21, 1992,  against  Butte  Water 
Company  seeking  injuctive  relief  and 
civil  penalties  of  up  to  $25,000  per  day 
of  violation  imder  sections  1414(b)  and 
1431  of  the  Safe  Drinking  Water  Act 
("SDWA"),  42  U.S.C.  300g-3(b)  and 
300i.  The  State  of  Montana  also  filed  a 
complaint  in  this  action  against  Butte 
Water  Company  seeking  civil  penalties 
of  up  to  $10,000  per  day  of  violation, 
cost,  and  attorneys  fees  under  the 
Montana  Public  Water  Supply  Act 
("MPWSA"),  Mont.  Code  Ann.  tit.  75, 
ch.  6.  pt.  1.  The  United  States  and  the 
State  allege  that  Butte  Water  Company 
has  violated  the  SDWA.  and  MPWSA, 
and  the  national  primary  drinking  water 
regulations,  and  that  the  violations 
resulted  in  an  imminent  and  substantial 
endangerment  to  the  health  of  persons 
who  consume  drinking  water  from  the 
Butte  water  system.  The  United  States' 
and  the  State's  claims  for  injunctive 
relief  have  been  resolved  in  a  pre\ious 
settlement  with  the  new  owner  and 
operator  of  the  Butte  water  system. 
Silver  Bow  Water,  Inc.  and  the  City- 
County  of  Butte-Silver  Bow.  United 
States  and  State  of  Montana  v.  Silver 
Bow  Water.  Inc.  and  City-County  of 
Butte-Silver  Bow.  No.  CV  92-26-BU- 
PGH  (D.  Mont,  consent  decree  entered 
May  15. 1992.)  See  57  FR  17930  (Apr. 
28. 1992).  Pursuant  to  that  settlement, 
two  drinking  water  filtration  plants  are 
under  construction  on  an  expedited 
schedule,  and  other  measures  are  being 
implemented  to  mitigate  turbidity  in  the 
Butte  water  system  until  the  filtration 
plants  are  completed. 

Under  the  proposed  Consent  Decree, 
Butte  Water  Company  will  pay  a  civil 
penalty  of  $900,000.00  in  settlement  of 
the  United  States*  and  the  State's 
claims.  The  penalty  will  be  divided 
between  the  United  States  and  the  State, 
with  $720,000.00  to  be  paid  to  the 
United  States  and  $180,000.00  to  be 
paid  to  the  State.  A  fourteen  (14)  day 
comment  period  on  the  proposed 
consent  decree  was  provided  from 
September  13, 1993  to  September  27, 
1993. 

The  Department  of  Justice  will  also 
receive  comments  relating  to  the 
proposed  Consent  Decree  for  an 
additional  period  of  fourteen  (14)  days 
from  the  date  of  publication  of  this 
notice.  Comments  should  refer  to 


United  States  v.  Butte  Water  Companv. 
No.  CV  91-100-BU-PGH  P.  Mont ). 
DOJ  Ref.  No.  90-5-1-1-3751  and 
should  be  addressed  to  the  Acting 
Assistant  Attorney  General  for  the  * 
Environment  and  Natural  Resources 
Division.  Comments  sent  by  U.S.  Mail 
should  be  sent  to  the  U.S.  Department 
of  Justice,  P.O.  Box  7611,  Ben  Franklin 
Station,  Washington,  DC  20044. 
Comments  sent  by  overnight  mail 
should  be  sent  to  the  U.S.  Department 
of  Justice,  room  12015, 1425  New  York 
Avenue,  Washington.  DC  20005. 
Comments  sent  by  Telefax  should  be 
sent  to  Telefax  No.  (202)  616-6583 
using  Voice  Confirmation  No.  (202) 
514-1111. 

The  proposed  Consent  Decree  may  be 
examined  at  any  of  the  following  offices: 
(1)  The  Office  of  the  United  States 
Attorney  for  the  District  of  Montana, 
Butte  Division.  167  Federal  Building, 
Butte.  Montana  59701;  (2)  the  U.S. 
Environmental  Protection  Agency, 
Montana  Operations  Office,  Federal 
Building,  301  South  Park  Street,  Helena, 
Montana  59626;  (3)  the  U.S. 
Environmental  Protection  Agency. 
Region  Vm.  999  18th  Street.  Denver. 
Colorado  80202;  and  (4)  the  Consent 
Decree  Librarv.  1120  G  Street,  NW..  4th 
Floor.  Washiiigton.  DC  20005.  (202) 
624-0892.  Copies  of  the  proposed 
Consent  Decree  may  be  obtained  by  mail 
from  the  Consent  Decree  Library.  1120 
G  Street.  NW.,  4th  Floor.  Washington, 
DC  20005.  Please  enclose  a  check  for 
$2.50  ($0.25  per  page  reproduction 
charge)  payable  to  "Consent  Decree 
Ubrary." 
John  C  Cruden, 

Chief,  Enviionmenta]  Enforcement  Section, 
Environment  and  NattiraJ  Resources  Division. 
[FR  Doc.  93-25791  Filed  10-19-93,  845  am) 

BILUNO  COOC  441»-ai-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act;  United  States  v. 
Retro  Power  Insulation,  Inc.  et  al. 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  on  September  20, 1993  a 
proposed  partial  consent  decree  in 
United  States  v.  Petro  Power  Insulation, 
Inc.  et  al..  Civil  Action  No.  C-91 1490 
MHP,  was  lodged  with  the  Untied  States 
District  Court  for  the  Northern  District 
of  California.  This  is  an  action  brought 
pursuant  to  the  Clean  Air  Act,  42  U.S.C. 
7401-7632,  and  the  National  Emissions 
Standards  for  Hazardous  Air  Pollutants 
("NESHAP")  for  asbestos,  promulgated 
under  Section  112  of  the  Act,  42  U.S.C. 
7412.  Under  the  terms  of  the  proposed 
partial  consent  decree,  the  settling 
defendant  Gaylord  Container  Corp. 
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("Gaylord")  agrees  to  pay  a  civil  penalty 
of  $15,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  partial  consent 
decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Washington.  DC  20530. 
Comments  should  refer  to  United  States 
V.  Petro  Power  Insulation.  Inc.  et  ai. 
D.O.J.  Ref.  90-5-2-1-1562. 

The  proposed  partial  consent  decree 
may  be  examined  at  the  Office  of  the 
Assistant  United  States  Attorney. 
Northern  District  of  California.  450 
Golden  Gate  Avenue.  San  Francisco. 
California  94102,  and  at  the  Consent 
Decree  Library,  1120  G  Street,  NW., 
Washington.  DC  20005  (202-624-0892). 
A  copy  of  the  proposed  partial  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library. 
1120  G  Street.  NW..  Washington.  DC 
20005.  In  requesting  a  copy  by  mail, 
please  enclose  a  check  in  the  amoimt  of 
$6.00  (25  cents  per  page  reproduction 
costj  payable  to  the  Consent  Decree 
Library. 
John  C.  Cniden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  93-25790  Filed  10-19-93;  8:45  am) 

MLLINO  COM  4410-01-M 


Federal  Bureau  of  Investigation 

National  Stolen  Auto  Part  Information 
System  Federal  Advisory  Committee; 
Meeting 

The  National  Stolen  Auto  Part 
Information  System  (NSAPIS)  Federal 
Advisory  Committee  will  meet  on 
November  18-19. 1993.  from  9  a.m. 
until  5  p.m..  at  the  Dulles  Airport 
Maniott,  333  West  Service  Road. 
Chantilly,  Virginia,  telephone  703/471- 
9500.  to  formulate  recommendations  to 
the  Attorney  General,  on  the  design  and 
implementation  of  the  National  Stolen 
Auto  Part  Information  System  mandated 
by  Public  Law  102-519. 

In  addition  to  discussion  of  these 
matters,  the  Committee  vrill  discuss  the 
relationship  of  the  NSAPIS  to  the 
National  Crime  Information  Center 
(NaC)  System,  and  the  NQC  Vehicle 
database,  and  will  discuss  the  design 
and  implementation  of  a  system  to 
identify  whether  junk  or  salvage 
vehicles  are  stolen. 

The  meeting  will  be  opyen  to  the 
public  on  a  first-come,  first-seated  basis. 
Any  member  of  the  public  may  file  a 
written  statement  concerning  the 


National  Stolen  Auto  Part  Information 
System  or  related  matters  with  the 
Committee,  before  or  after  the  meeting, 
by  sending  same  to  the  Chairman/ 
D»esignated  Federal  Employee.  Anyone 
wishing  to  address  this  session  of  the 
meeting  should  notify  the  Designated 
Federal  Employee,  at  least  24  hours 
prior  to  the  start  of  the  session.  The 
notification  may  be  by  mail,  telegram, 
cable,  or  a  hand-delivered  note.  It 
should  contain  the  requestor's  name; 
corporate  designation,  consumer 
affiliation,  or  Government  designation; 
along  with  a  short  statement  describing 
the  topic  to  be  addressed;  and  the  time 
needed  for  presentation.  A  nonmember 
requestor  will  ordinarily  be  allowed  not 
more  than  15  minutes  to  present  a  topic, 
unless  specially  approved  by  the 
Chairman. 

Inquires  may  be  addressed  to  the 
Chairman/Designated  Federal 
Employee.  Mr.  David  F.  Nemecek. 
Inspector-Deputy  Assistant  Director, 
CJIS  Division.  FBI.  10th  and 
Pennsylvania  Avenue,  Northwest. 
Washington,  DC  20535,  telephone  (202) 
324-8920. 

Dated:  October  13, 1993. 
David  F.  Nemecek, 

Inspector-Deputy  Assistant  Director. 

Designated  Federal  Employee. 

(FR  Doc.  93-25671  Filed  10-19-93;  8:45  am) 

MiOJNO  CODE  4410-02-11 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Commission  on  the  Future  of  Worker- 
Management  Relations;  Meeting 

AGENCVrOfiice  of  the  Secretary,  Labor. 
ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Commission  on  the 
Future  of  Worker-Management  Relations 
was  established  in  accordance  with 
Federal  Advisory  Committee  Act 
(FACA)  Public  Law  92-463.  Pursuant  to 
section  10(a)  of  FACA,  this  is  to 
announce  that  the  Commission  will 
meet  at  the  time  and  place  shown 
below: 

Time  and  Place:  The  meeting  will  be  held 
on  Monday,  November  8, 1993  from  10  a.m. 
to  4:30  p.m.  in  the  Department  of  Labor 
Auditorium,  200  Constitution  Avenue,  NW., 
Washington,  DC 

Agenda:  The  agenda  for  the  meeting  is  as 
follows: 

The  day  will  be  devoted  to  presentations 
on  the  questions  posed  in  the  mission 
statement  of  the  Commission  which  are: 

1.  What  (if  any)  new  methods  or 
institutions  should  be  encouraged,  or 
required,  to  enhance  workplace  productivity 


through  labor-management  cooperation  and 
employee  participation? 

2.  What  (if  any)  changes  should  be  made 
in  the  present  legal  framework  and  practices 
of  collective  twrgaining  to  enhance 
cooperative  behavior,  improve  productivity, 
and  reduce  conflict  and  delay? 

3.  What  (if  anything)  should  be  done  to 
increase  the  extent  to  which  workplace 
problems  are  directly  resolved  by  the  parties 
themselves,  rather  than  through  recourse  to 
state  and  federal  courts  and  government 
regulatory  bodies? 

Presentations  will  be  made  on  these 
questions  in  the  morning  from  10  a.m.  to 
12:30  p.m.  by  spokespersons  for  organized 
labor. 

Presentations  will  be  made  on  these 
questions  in  the  afternoon  from  1  30  p.m.  to 
4  p.m.  by  spokespersons  for  major  business 
organizations  and  companies. 

The  sessions  will  include  questions  and 
exchanges  of  views  with  the  Commission 
Members,  with  additional  discussion  by  the 
Commission  Members  from  4  p.m.  to  4:30 
p.m.  when  the  hearing  is  adjourned. 

This  discussion  will  be  continued  at  the 
December  15, 1993  meeting  of  the 
Commission  with  other  spokespersons  for 
labor,  small  business  and  other  interested 
parties. 

Public  Participation:  The  Commission  will 
be  in  session trom  10  a.m.  to  12:30  noon 
when  it  will  recess  for  lunch  and  will  return 
at  1:30  p.m.  Seating  will  be  available  to  the 
public  on  a  first-come,  first-served  basis. 
Handicapped  individuals  wishing  to  attend 
should  contact  the  Conunission  to  obtain 
appropriate  accommodations.  Individuals  or 
organizations  wishing  to  submit  written 
statements  should  send  11  copies  to  Mrs. 
)une  M.  Robinson,  Designated  Federal 
Official,  Commission  on  the  Future  of 
Worker-Management  Relations,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210, 
telephone  (202)  219-9148. 

Signed  at  Washington,  DC  this  14th  day  of 
October,  1993. 

Robert  B.  Reich, 

Secretary  of  Labor. 

[FR  Doc.  93-25749  Filed  10-19-93;  8:45  am) 

BHJJNQ  CODE  4S10-23-M 


Employment  and  Training 
Administration 

Job  Training  Partnership  Act:  Native 
American  Employment  and  Training 
Council;  Meeting 

Pxmiant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  and  section 
401(h)(1)  of  the  Job  Training  Partnership 
Act  (JTPA),  as  amended  (29  U.S.C. 
1671(h)(1)).  notice  is  hereby  given  of  a 
meeting  of  the  Native  American 
Employment  and  Training  Council. 

Time  and  date:  The  meeting  will  begin  at 
9  a.m.  on  November  4, 1993,  and  continue 
until  close  of  business  that  day;  and  will 
reconvene  at  9  a.m.  on  November  5, 1993  and 
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sdiourn  at  3  p.in.  that  day.  Pram  3  to  5  p.m. 
on  November  4  will  be  reserved  lor 
participatioo  and  presentations  by  msmbers 
of  the  public. 

Place:  Rooms  N-3437  A.  B  and  C.  U.S 
Department  of  Labor.  200  Constitution 
Avenue,  NVV..  Washington.  DC  20210. 

Status:  The  meeting  wriil  be  open  to  the 
public. 

Afcirters  to  be  considered:  The  agenda  will 
focus  or  the  fallo%ving  topics:  (1)  Selection  of 
Council  chair  and  vice  chair;  (2) 
incorporation  of  statutory  requirements  in 
the  current  section  401  regulations:  (3)  ETA 
communications  network;  (4) 
implementation  of  the  Indian  Employment 
Training  and  Related  Ser\'ices  Demonstration 
Act  of  1992  (Pub.  L  102-477);  (5)  technical 
assistance;  and  (6)  report  of  the  technical 
work  group  on  the  section  401  standardized 
participant  record. 

Contact  person  for  more  information: 
Charles  Atkinson.  Acting  Chief.  Division  of 
Indian  and  Native  American  Programs, 
Emplo>Tnent  and  Training  Administration, 
U.S.  Department  of  Labor,  200  Constitution 
Avenue,  NW..  room  C-4524,  Washington,  DC 
20210  Telephone.  202-219-5904  (this  is  not 
a  toll-free  number).  Mr.  Atkinson  is  the 
Designated  Federal  Official  for  the  Council. 

Signed  at  Washington,  DC.  this  14th  day  of 
October.  1993. 
Doug  Ross, 

Assistant  Secretary  of  Labor. 
tFV.  Doc  9^2570  Filed  10-lt»-93:  8:45  am] 

MLUNQ  COOC  4B1«-«MM 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notic*  9»-(M1] 

Agency  Report  Forms  Under  0MB 
Review 

AGENCY:  National  Aoonautics  and 

Space  Administration. 

ACTION:  Notice  of  agency  report  forms 

under  OMB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public 
that  the  agency  has  made  the 
submission. 

Copies  of  the  proposed  fonns,  the 
requests  for  clearance  (S.F.  83's), 
supporting  statements,  instructions, 
transmittal  letters  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Acting 
Agency  Qearance  Officer  and  the  OMB 
Paperwork  Reduction  Protect 
DATES:  Comments  ere  requested  by 
November  19, 1993.  If  you  anticipete 


commenting  on  a  form  but  find  that 
time  to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  OMB  Paperwork 
Reduction  Project  and  the  Acting 
Agency  Clearance  Officer  of  your  intent 
as  early  as  possible. 
ADDRESSES:  Ms.  Eva  L.  Layner,  Acting 
NASA  Agency  Clearance  Officer.  Code 
JTD,  NASA  Headquarters.  Washington. 
DC  20546;  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(2700-0063).  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT! 
Shirley  C.  Peigare,  NASA  Reports 
Officer,  (202)  358-1374. 

Reports 

Title:  NASA  Safety  Reporting  System 
(NSRS). 

OMB  Number:  2700-0063. 

Type  of  Request:  Extension. 

Frequency  of  Report:  As  Reauired. 

Type  of  Respondent:  Indiviauals  or 
households,  businesses  or  other  for- 
profit,  federal  agencies  or  employees. 

Number  of  Respondents:  75. 

Responses  per  Respondent:  1. 

Annual  Responses:  19. 

Hours  per  Response:  .25. 

Annual  Burden  Hours:  19. 

Abstract-Need/Uses:  Form  will  be 
used  by  NASA  employees  and  NASA 
contractor  employees  to  voluntarily  and 
confidentially  report  to  an  independent 
agent  any  safety  concerns  or  hazards 
pertaining  to  any  NASA  program  or 
project. 

Dated:  October  12, 1993. 
Eva  L.  Layna, 

Acting  Chief,  DIM  Policy  and  Acquisition 
Management  Office. 

fFR  Doc.  9»-25727  Hied  10-l»-83: 8:45  ami 
■UMG  COK  me-tt-M 


NATIONAL  INSTITUTE  FOR  LITERACY 

National  Instttuta  for  Literacy  Advlaory 
Board;  Meeting 

AGENCY:  National  histitute  for  Literacy 

Advisory  Board.  National  Institute  for 

Literacy. 

AcnON:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Institute  for  Literacy  Advisory  Board 
(Board).  This  notice  also  desoibes  the 
fimction  of  the  Board.  Notice  of  this 
meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend  the  meeting. 
DATE  AND  TIME:  November  9. 1993. 10 
a.m.  to  3  pjn. 


ADDRESSES:  National  Institute  for 
Literacy,  800  Connecticut  Avenue.  NW., 
suite  200,  Washington.  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharyn  M.  Abbott,  Acting  Executive 
Officer,  National  Institute  for  Literacy, 
800  Connecticut  Avenue,  NW..  suite 
200,  Washington,  DC  20006.  Telephone 
(202) 632-1500. 

SUFFLEMENTARY  MF0RMAT10N:  The  Board 
is  established  under  Section  384  of  the 
Adult  Education  Act,  as  amended  by 
title  I  of  Pub.  L.  102-73.  the  National 
Literacy  Act  of  1991.  The  Board  consists 
often  individuals  appointed  by  the 
President  with  the  advice  and  consent 
of  the  Senate.  The  Board  is  established 
to  advise  and  make  recommendations  to 
the  Interagency  Group,  composed  of  the 
Secretaries  of  Education,  Labor,  and 
Health  and  Human  Services,  which 
administers  the  National  Institute  for 
Literacy  (Institute).  The  Interagency 
Group  considers  the  Board's 
recommendations  in  planning  the  goals 
of  the  Institute  and  in  the 
implementation  of  any  programs  to 
achieve  the  goals  of  the  Institute. 
Specifically,  the  Board  performs  the 
following  functions:  (a)  Makes 
recommendations  concerning  the 
appointment  of  the  Director  and  the 
staff  of  the  Institute;  (b)  provides 
independent  advice  on  operation  of  the 
Institute;  and  (c)  receives  reports  from 
the  Interagency  Group  and  the  Director 
of  the  Institute.  In  addition,  the  Institute 
consults  with  the  Board  on  the  award  of 
fellowships. 

The  Board  will  meet  in  Washington, 
DC  on  November  9, 1993  from  10  a.m. 
to  3  p.m.  The  meeting  of  the  Board  is 
open  to  the  public.  The  agenda  includes 
an  update  of  current  activities  and  a 
review  of  the  Institute's  progress. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  National  Institute  for 
Literacy,  800  Connecticut  Avenue,  NW.. 
suite  200,  Washington,  DC  20006  fitmt 
8:30  a.m.  to  5  p.m. 
UUaa  S.  0«rka. 

Acting  Interim  Director,  Nationai  Institute  for 
Literacy. 
(PR  Doc.  93-25807  FIImI  10-19-93:  8:45  am) 


NUCLEAR  REGULATORY 
COMMISSION 

Documanta  Containing  Raporting  or 
Racordkaaping  Raquliwnanta;  Offlca 
of  Managamant  and  Bu4gal  (OMB) 
Ravlaw 

AGENCY:  US.  Nuclear  Regulatory 
Commissi<a  (NRQ. 
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ACTION:  Notice  of  the  OMB  review  of 
information  collection. 

SUMMARY:  The  NRC  has  recently 
submitted  to  the  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  exfens/on;  Revision. 

2.  The  title  of  the  information 
collection:  Certification  of  Medical 
Examination  by  Facility  Licensee. 

3.  The  form  number  if  applicable: 
NRC  Form  396. 

4.  How  often  the  collection  is 
required:  Upon  application  for  an  initial 
operator  license,  and  every  six  years  for 
the  renewal  of  operator  or  senior 
operator  licenses. 

5.  Who  will  be  required  or  asked  to 
report:  Facility  employers  of  applicants 
for  operators  licenses. 

6.  An  estimate  of  the  number  of 
responses:  1700  annually. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  Reporting:  425 
hours  (.25  hours  per  response), 
Recordkeeping:  500  hours  (.10  hours  per 
response). 

8.  An  indication  of  whether  section 
3504(h),  Public  Law  96-51 1  applies:  Not 
applicable. 

9.  Abstract:  NRC  Form  396  establishes 
the  procedure  for  transmitting 
information  to  the  NRC  regarding  the 
medical  condition  of  applicants  for 
initial  or  renewal  operator  licenses  and 
for  the  maintenance  of  medical  records 
for  all  licensed  operators.  The 
information  is  used  to  determine 
whether  the  physical  condition  and 
general  health  of  applicants  for 
operators  licenses  is  such  that  the 
applicant  would  not  be  expected  to 
cause  operational  errors  endangering 
public  health  and  safety. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  2120  L 
Street.  NW.  (Lower  Level),  Washington, 
DC  20555. 

Comments  and  questions  should  be 
directed  by  mail  to  the  OMB  reviewer: 
Tim  Hunt,  Office  of  Information  and 
Regulatory  Affairs  (3150-0024).  NEOB- 
3019,  Office  of  Management  and  Budget. 
Washington.  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
J.  Shelton.  (301)  492-8132. 

Dated  at  Betbesda.  Maryland,  this  13th  day 
of  October.  1993. 


For  the  Nuclear  Regulatory  Commission. 

Gerald  F.  Cranfbrd, 

Designated  Senior  Official  for  Information 
Resources  Management. 

[PR  Doc.  93-2570  Filed  10-19-93:  8:45  am) 
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Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  (OMB) 
Review 

AGENCY:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  the  OMB  review  of 

information  collection. 

SUMMARY:  The  NRC  has  recently 
submitted  to  the  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35) 

1.  Type  of  submission,  new  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  part  51, 
"Environmental  Protection  Regulations 
for  Domestic  Licensing  and  Related 
Regulatory  Functions". 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  On  occasion.  Upon  submittal 
of  an  application  for  construction 
permit,  operating  license,  operating 
license  renewal,  early  site  review, 
design  certification  review, 
decommissioning  review, 
manufacturing  license,  materials 
license,  or  upon  submittal  of  a  petition 
for  rulemaking. 

5.  Who  will  be  required  or  asked  to 
report:  Licensees  and  applicants 
requesting  approvals  for  actions 
proposed  in  accordance  with  the 
provisions  of  10  CFR  parts  30,  32,  33, 
34,  35,  36,  39,  40,  50,  52.  54.  60.  61.  70 
and  72. 

6.  An  estimate  of  the  number  of 
responses:  27  annually. 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  29.099 
(approximately  1.090  hours  per 
response). 

8.  An  indication  of  whether  section 
3504(h),  Public  Law  96-51 1  applies:  Not 
applicable 

9.  Abstract:  10  CFR  part  51  of  the 
NRC'S  regulations  specifies  information 
and  data  to  be  provided  by  appUcants 
and  licensees  so  that  the  NRC  can  make 
determinations  necessary  to  adhere  to 
the  policies,  regulations,  and  pubUc 
laws  of  the  United  States,  which  are  to 
be  interpreted  and  administered  in 
accordance  with  the  policies  set  forth  in 


the  National  Environmental  Policy  Act 
of  1969.  as  amended. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  2120  L 
Street,  NW.  (Lower  Level),  Washington. 
DC  20037. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer:  Tim 
Hunt,  Office  of  biformalion  and 
Regulatory  Affairs  (3150-0021),  NEOB- 
3019,  Office  of  Management  and  Budget. 
Washington.  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  492-8232. 

Dated  at  Bethesda.  Maryland,  this  13th  day 
of  October,  1993. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Q-anford, 

Designated  Senior  Official  for  Information 
Resources  Management. 
(PR  Doc.  93-24720  Filed  10-19-93;  8:45  am) 
BILLING  CODE  7S90-01-M 


[Docket  No.  50-458] 

Gulf  States  Utilities  Co.,  Cajun  Electric 
Power  Cooperative,  inc.  River  Bend 
Station,  Unit  1 ;  Notice  of  No  Significant 
Antitrust  Changes  and  Time  for  Filing 
Request  for  Reevaluatlon 

The  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  has  made  a  finding 
in  accordance  with  section  105c(2)  of 
the  Atomic  Energy  Act  of  1954.  as 
amended,  that  no  significant  (antitrust) 
changes  in  the  licensee's  activities  or 
proposed  activities  have  occurred 
subsequent  to  the  antitrust  operating 
license  review  of  the  River  Bend  Station 
by  the  Attorney  General  and  the 
Commission.  The  finding  is  as  follows: 

Under  section  105  of  the  Atomic 
Energy  Act  of  1954.  as  amended,  42 
U.S.C.  2135  (Act).  10  CFR  50.80  and 
50.90.  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
requires  an  antitrust  review  of  changes 
in  ownership  or  operator  of  a  power 
production  facility  after  initial 
licensing.  In  situations  where  requests 
for  a  change  in  ownership  or  operator 
have  been  received  after  issuance  of  an 
operating  license  for  such  a  facility,  the 
staff  has  conducted,  with  the 
Commission's  approval,  a  significant 
change  review  to  determine  whether  the 
hcensee's  activities  create  or  tend  to 
create  a  situation  inconsistent  with  the 
antitrust  laws.  The  Commission 
delegated  the  authority  to  make  the 
significant  change  determination  to  the 
Director.  Office  of  Nuclear  Reactor 
Regulation  (NRR). 
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Based  upon  an  analysis  of  the 
extensive  comments  recei'ved,  the 
record  and  findings  in  other  regulatory 
proceeding  involving  the  proposed 
merger  of  Gulf  States  Utilities  Company 
(GSU)  and  Entergy  Corporation 
(Entergy),  and  after  consultation  %vith 
the  Department  of  Justice,  the  stafb  of 
the  Inspection  and  licensing  Poliqr 
Branch  of  NRR  and  the  6£Bce  of  the 
General  Counsel  (hereafter.  "sUff"). 
have  concluded  that  the  changes  in 
GSU's  activities  which  have  been 
identified  by  the  staff  do  not  constitute 
significant  changes  as  envisicmed  by  the 
Commission  in  its  Summer  ^  decision. 
The  conclusion  of  the  staff  analysis  is  as 
follows: 

After  review  of  the  filings  in  this 
proceeding,  the  record  and  testlmoDy 
developed  in  the  related  proceedings  at  the 
Federal  Energy  Regulatory  Coaunicsion  and 
other  public  infbnnation.  the  staff 
determined  that  the  changes  in  GSLTs 
activities  since  the  previous  antitrust  review, 
which  may  have  competitive  implications  In 
the  bulk  power  services  marl^  in  the  south 
central  portion  of  the  country,  should  be 
addressed  in  the  context  of  a  petitioa 
pursiiant  to  10  CFR  2.206  requesting 
initiatioo  of  an  antitrust  compliance 
proceeding,  not  in  the  Instant  significant 
change  proceeding.  Q)nsequently,  the  staff 
recommends  that  the  Director  of  the  Office  of 
Nuclear  Reactor  Regulation  issue  a  post  OL 
no  significant  antitrust  diange  finding 
pursuant  to  GSU's  request  to  transfer  control 
of  ownership  in  River  Bend  from  GSU  to 
Entergy.  The  staff  further  has  determined  that 
as  a  result  of  the  inclusion  of  a  license 
condition  prohibiting  BOI's  marketing  or 
brokering  of  power  or  energy  from  the  River 
Bend  facility  that  the  proposed  transfer  of 
operating  responsibility  of  River  Bend  from 
ESU  to  EOI  presents  no  relevant  antitrust 
issues  to  the  instant  licensing  review  process. 

Based  upon  the  staff  analysis,  it  is  my 
finding  that  there  have  been  no 
"significant  changes"  in  the  licensee's 
activities  or  proposed  activities  since 
the  completion  of  the  antitrust  operating 
Ucense  review  of  the  River  Bend 
Station. 

Signed  on  October  15, 1993.  by 
Thomas  E.  Murley,  Director  of  the  Office 
of  Nuclear  Reactor  Regulation. 

Any  person  whose  interest  may  be 
affected  by  this  finding,  may  file,  with 
full  particulars,  a  request  for 
reevaluaUon  with  the  Director  of  the 
Office  of  Nuclear  Reactor  Regulation, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555  within  30  days 
of  the  initial  publication  of  this  notice 
in  the  Federal  Register.  Request  for 
reevaluation  of  the  no  significant  change 


determlnaticMi  ^all  be  accepted  after 
the  date  when  the  Directrn's  finding 
becomes  final,  but  before  the  issuance  of 
the  proposed  license  amendment,  only 
if  they  contain  new  information,  such  as 
information  about  facts  or  events  of 
antitrast  significance  that  have  occurred 
since  that  date,  or  information  that 
coiild  not  reasonably  have  been 
submitted  prior  to  that  date. 

Dated  at  Rockville,  Maryland,  the  IStb  day 
ofOctobarl093. 

For  the  Nudear  Regulatory  Commltskm. 
Anthony  T.  Gody, 

Chief,  Inspection  aad  Licensing  Policf 
Branch.  Prognun  Management.  Policy 
Deyehpment  and  Analysis  Staff,  Office  of 
Nudear  Reactor  Begulation. 
[FR  Doc  9^-25887  RIed  10-19-43:  •:4S  am| 
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(Docket  No.  50-1«2] 

Th«  Untverstty  of  Texas  at  Austin  (The 
University  of  Texas  at  Austin  TRKSA 
Mark  I  Ressareh  Reactor);  Order 
Terminating  Facility  Ucenaa 

*  By  application  dated  May  3, 1965,  as 
supplemented  on  December  2, 1985,  the 
University  of  Texas  at  Austin  (UT  or  the 
licensee)  requested  fiY>m  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commissian)  authorization  to 
dismantle,  decommission,  and  dispose 
of  the  component  parts  of  the  UT  TRIGA 
Mark  I  research  reactor  located  in 
Austin,  Texas.  A  'TJotlce  of  Proposed 
Issuance  of  Orders  Authorizing 
Disposition  of  Component  Parts  and 
Terminating  Facility  License"  was 
published  in  (he  Federal  Register  on 
May  31. 1985  (50  FR  23207).  By  Order 
dated  March  9, 1987,  the  Commission 
authorized  dismantling  of  the  facility 
and  disposition  of  component  parts  as 
proposed  in  the  decommissioning  plan 
of  the  licensee.  By  letter  dated 
December  17. 1992.  as  supplemented  on 
March  22  and  May  3, 1993,  the  licensee 
submitted  its  report  for  the  final 
disposition  of  the  facility. 

The  reactor  fuel  has  been  removed 
from  the  core  and  shipped  to  a 
Department  of  Energy  (DOE)  facility. 
The  reactor  facility  bias  been  completely 
dismantled  and  all  requirements 
pertaining  to  residual  radioactivity, 
personnel  and  external  radiation 
exposure,  and  fuel  disposition  have 
been  met.  Confirmatory  radiological 
surveys  verified  that  the  facility  met  the 
recommended  regulatory  guidance  for 
release  of  the  Eadlity  for  unrestricted 
use.  Accordingly,  the  Commission  has 
fbtmd  that  the  facility  has  been 
dismantled  and  decontaminated 
pursuant  tathe  Commission's  Order 


dated  March  9, 1987.  Satisfactory 
disposition  has  been  made  of  the 
component  parts  and  fuel  in  accordance 
with  the  Commission's  regulations  in 
titie  10  of  the  Code  of  Federal 
Regulations,  (10  CFR)  chapter  I.  and  in 
a  manner  not  inimical  to  ue  common 
defense  and  security,  or  to  the  health 
and  safety  of  the  public.  Therefore,  on 
the  basis  of  the  application  filed  by  UT 
and  pursuant  to  sections  104, 161b,  and 
161i,  of  the  Atomic  Energy  Act  of  1954, 
as  amended,  and  in  10  CFR  50.82(f).  it 
is  her^jy  otdered,  That  Facility  License 
No.  R-92  is  terminated  as  of  the  date  of 
this  Order.  In  accordance  with  10  CFR 
part  51.  the  Commission  has  deteimined 
that  the  issuance  of  this  tarmination 
Order  will  have  no  significant  impact  on 
the  quality  of  the  human  environment 
The  environmental  assessment  and 
finding  of  no  significant  impact  was 
publi^^  in  the  Federal  Eagiater  on 
October  13, 1993  (58  FR  53001). 

For  further  details  with  respect  to  this 
action  see  (1)  the  application  for 
termination  of  PacUity  License  No.  R- 
92,  dated  May  3, 1985,  as  supplemented 
on  December  17. 1992,  Marcs  22  and 
May  3, 1993,  (2)  the  Commission's 
safety  evaluation  related  to  the 
termination  of  the  license,  (3)  the 
environmental  aitsessment  and  finding 
of  no  significant  impact,  and  (4)  the 
"Notice  of  Proposed  Issuance  of  Orders 
Authorizing  Disposition  of  Component 
Parts  andTarminating  Facility  License," 
published  in  the  Federal  Regkter  on 
May  31, 1985  (50  FR  23207).  Each  of 
these  items  is  available  for  pubUc 
inspection  at  the  Commission  Public 
Docimient  Room.  2120  L  Street,  NW., 
Washington,  DC  20555. 

Copies  of  items  (2).  (3),  and  (4)  may 
be  obtained  upon  request  addressed  to 
the  U.S.  Nuclear  Regulatory 
Commission.  Washington,  IX!  20555. 
Attention:  Director.  Division  of 
Operating  Reactor  Support. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  October  1993. 

For  the  Nuclear  Regulatory  Craimiissioa 
Thomas  E.  Murley, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

IFR  Doc.  93-25718  Filed  10-19-93;  8:45  ami 
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OFnCE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  PoBcy 

Rnal  Sut>contract  Reporting  System 
Test  Plan  and  Reporting  Form 

AGENCY:  Executive  Office  of  the 
President,  Office  of  Management  and 
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Budget  (OMB),  Office  of  Federal 
Ppocurement  Policy. 
ACTKM:  Final  Subcontract  Reporting 
System  Test  Plan  and  Reporting  Form. 

SUMMARY:  The  Subcontract  Reporting 
System  Test  Plan  and  Reporting  Form 
are  being  issued  to  implement  section 
202(d)  of  the  Small  Business  Credit  and 
Business  Opportunity  Enhancement  Act 
of  1992.  (Pub,  L.  102-366).  Section 
202(d)  requires  that  the  Administrator 
for  Federal  Procurement  Policy  conduct 
a  limited  test  of  a  simplified  system  to 
collect  data  on  the  participation  of  small 
business  concerns  (including  small 
business  concerns  owned  and 
controlled  by  socially  and  economically 
di^dvantaged  individuals)  as  other 
thhta  prime  contractors.  The  system  is 
limited  to  collecting  subcontract  data  on 
prime  contracts  for  architectural  and 
erjgineering  (A&E)  services  (including 
surveying  and  mapping)  that  are 
procured  under  40  U.S.C.  541  et  seq. 
(the  Brooks  A-E  Act).  The  system  is 
applicable  only  to  the  Environmental 
Protection  Agency,  the  National 
Aeronautics  and  Space  and 
Administration,  the  United  States  Army 
Corps  of  Engineers  (Qvil  Works),  and 
the  Department  of  Energ>'. 

The  primary  purpose  of  this  Umited 
test  is  to  demonstrate  whether  the  actual 
rate  of  small  business  participation  on 
AlcE  prime  contracts  is  substantially 
higher  than  is  now  being  reflected  in 
data  captured  by  the  Government's 
existing  procurement  data  system.  Also, 
this  new  system  is  intended  to  collect 
subcontracting  data  under  a  broader 
range  of  A&E  contract  awards  than  are 
covered  by  the  existing  reporting 
requirements  of  Public  Law  95-507. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  G.  Williams.  Deputy  Associate 
Administrator,  (202)  395-3302. 

SUPPLEMENTARY  INFORMATION:    " 

A.  Background 

Pursuant  to  the  Small  Business  Act, 
prime  contractors  and  subcontractors 
(except  small  business  firms)  that 
receive  one  or  more  contracts  over 
$500,000  ($1  million  for  construction) 
are  required  to  submit  a  subcontracting 
plan  with  goals  for  using  small  business 
and  small  disadvantaged  business 
concerns  m  subcontractors  under 
Federal  prime  contracts,  and  to  report 
accomplishments  against  the  goals. 
Concerns  have  been  expressed  that 
small  business  firms  actually  receive 
mora  subcontracting  opportunities  than 
ara  being  reported  under  the  existing 
reporting  system.  As  part  of  the  Small 
Business  Competitiveness 
Demonstration  Program,  OFPP  is 


required  to  conduct  a  limited  test  of  a 
simplified  system  that  collects  data  on 
the  rate  of  small  business  and  small 
disadvantaged  business  participation  at 
the  subcontract  level  under  Federal 
prime  contracts  for  A&E  services 
(including  surveyiilg  and  mapping). 

A  proposed  Subcontracting  Reporting 
System  Text  Plan  and  Reporting  Form 
were  published  in  the  Federal  Register 
for  pubUc  review  and  comment  on  April 
16. 1993  (58  FR  19856).  Comments  were 
received  from  two  Government  and  four 
private  organizations.  All  comments 
were  reviewed,  and  where  warranted, 
changes  have  been  made.  The  main 
issues  and  concerns  raised  in  the 
comments  are  summarized  below: 

1.  Relationship  to  Current  Reporting 
Requirements  Under  Public  Law  95-507. 
Comments  from  both  Government 
organizations  suggested  that  we  add 
language  to  clarify  that  the 
Subcontracting  Reporting  System  Test 
Plan  and  Reporting  Form  do  not  affect, 
and  are  independent  of.  current 
reporting  requirements  in  Public  Law 
95-507  and  FAR  Section  52.219-9 
(which  require  that  prime  contractors 
and  subcontractors,  except  small 
businesses,  that  receive  one  or  more 
contracts  over  $500,000  ($1  million  in 
construction)  submit  a  subcontracting 
plan  with  goals  for  using  small  business 
and  small  disadvantaged  business 
concerns  as  subcontractors  under 
Federal  prime  contracts  and  to  report 
accomplishments  against  the  goals). 
These  comments  were  accepted. 

2.  Definition  of  United  States  Army 
Corps  of  Engineers  (GvU  Works).  One 
Government  organization  commented 
that  although  section  202(d)  of  Public 
Law  102-366  specifies  that  data  shall  be 
collected  from  the  United  States  Army 
Corps  of  Engineers  (Civil  Works),  there 
in  fact  is  no  such  entity.  The  commenter 
recommended  that  we  add  language  to 
indicate  that  United  States  Army  Corps 
of  Engineers  (Civil  Works)  means 
purchases  of  A&E  services  by  the  Army 
Corps  of  Engineers  in  support  of  its  civil 
works  function.  This  comment  was 
accepted. 

3.  Coverage  of  Joint  Ventures.  One 
private  organization  suggested  that  we 
include  joint  ventures  as  prime 
contractors  tiiat  are  covered  by  the 
reporting  requirements  of  the  system. 
This  commenter  pointed  out  that  the 
legislative  history  of  PubUc  Law  102- 
366  indicates  that  the  system  should 
cover  joint  venture  arrangements  at  the 
prime  contract  leveL  This  comment  was 
accepted.  For  purposes  of  this  Reporting 
System,  joint  vmtures  will  be 
considered  large  business  Federal  prime 
contractors. 


4.  Expanded  Coverage.  One  private 
organization  suggested  that  system 
coverage  be  expanded  to  include  two 
additional  agencies  and  one  additional 
industry.  This  commenter  pointed  out 
that  Public  Law  102-366  gives  OFPP  the 
authority  to  add  industries  and  agencies 
to  those  specifically  covered  by  the 
statute.  This  comment  was  not  accepted. 
The  system  is  established  as  a  limited 
test  and  specifically  was  narrowed  from 
a  broader  requirement  contained  in 
Public  Law  100-656  that  subsequently 
was  repealed  due  to  its 
unmanageability.  Accordingly,  we  do 
not  think  inclusion  of  additional 
agencies  or  industries  is  appropriate  at 
this  time.  If  experience  shows  that  the 
current  coverage  could  be  expanded 
without  being  unduly  burdensome,  we 
Mill  consider  adding  additional 
industries  and/or  agencies  at  a  later 
date. 

5.  Exclusion  of  Small  and  Small 
Disadvantaged  Businesses.  One  private 
organization  commented  that  there  is  no 
authority  to  exclude  small  and  small 
disadvantaged  businesses  from  the 
reporting  requirements  established  by 
the  system.  This  commenter  believes 
that  such  businesses  should  be  covered 
in  order  to  capture  the  full  range  of 
subcontract  awards  to  small  businesses. 
This  comment  was  not  accepted.  Public 
Law  102-366  gives  OFPP  broad 
authority  to  "develop  and  implement  a 
simplified"  data  collection  system. 
Excluding  small  and  small 
disadvantaged  businesses  from  the 
system  reporting  requirements  avoids 
saddling  small  and  small  disadvantaged 
businesses  with  administratively 
burdensome  and  costly  reporting 
requirements;  most  such  businesses  do 
not  have  systems  in  place  to  collect  the 
necessary  data  since  they  are  excluded 
from  the  reporting  requirements  of 
Public  Law  95-507. 

6.  Implementation  Should  Be  Delayed 
Until  Cost  Impact  Can  Be  Determined. 
One  private  organization  commented 
that  the  system  will  require  reporting 
and  oversight  of  subcontracts  by  prime 
contractors  substantially  beyond  current 
requirements  and  will  necessitate 
increased  costs  for  additional  manpower 
and  systems  implementation.  The 
commenter  suggested  that  the  plan  not 
be  implemented  until  the  cost  impact 
can  be  determined.  This  comment  was 
not  accepted.  The  system  is  mandated 
by  Pubhc  Law  102-366.  and  as 
previously  discussed,  is  a  more 
restricted  version  of  a  broader 
requirement  contained  in  Public  Law 
100-656  that  was  subsequently  repealed 
because  it  was  deemed  to  be  unduly 
burdensome.  Further,  there  is  no 
practical  way  to  determine  in  advance 
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the  cost  of  implementing  the  system.  We 
do  note,  however,  that  another  private 
organization  commented  that  it  does  not 
anticipate  that  the  system  will  place  any 
undue  burdens  on  A4E  prime 
contractors  (the  only  prime  contractors 
covered  by  the  system).  This 
organization  based  its  conclusion  on  the 
fact  that  coverage  is  limited  to 
solicitations  covered  by  the  Brooks  A- 
E  Act.  issued  by  only  four  Government 
agencies,  and  the  fact  that  many 
contractors  are  already  required  to 
report  subcontracting  activity  under 
Public  Law  95-507.  This  commenter 
states  that  a  survey  of  its  members 
determined  that  collection  of 
subcontract  data  as  required  by  the 
system  would  not  pose  hardships  on 
A4E  prime  contractors. 

7.  Exclusion  of  Subcontracts  with 
Son-Profits  and  Educational 
Institutions.  One  Government 
organization  questioned  the  exclusion  of 
subcontracts  with  non-proEts  and 
educational  institutions  from  the  system 
reporting  requirements.  This  commenter 
stated  that  exclusion  of  these  groups  is 
not  consistent  with  existing 
requirements  under  Public  Law  95-507 
for  subcontracting  plans.  However,  we 
note  that  the  SF  294  Form. 
"Subcontracting  Report  For  Individual 
Contracts"  (FAR  53.301-294),  which  is 
used  to  collect  subcontract  data  under  a 
subcontracting  plan  established 
pursuant  to  Public  Law  95-507,  only 
requires  reporting  of  subcontract  awards 
to  business  "concerns."  The  definition 
of  concern  at  FAR  19.001  is  "any 
business  organized  for  profit  •  *  "." 
Further,  exclusion  of  non-profits  and 
educational  institutions  is  consistent 
with  the  coverage  of  the  Small  Business 
Competitiveness  Demonstration 
Program,  which  does  not  count  prime 
contract  awards  to  non-profits  and 
educational  institutions  toward 
attainment  of  the  small  business  goals 
established  by  the  Program.  Since 
subcontracting  awards  reported  under 
the  system  will  count  toward  attainment 
of  goals  under  the  Demonstration 
Program,  coverage  between  the  two 
should  be  consistent. 

8.  Criteria  for  Determining 
"Substantially  Higher"  Rate  of  Small 
Business  Participation.  The  stated 
purpose  of  the  system  is  to  determine 
whether  the  actual  rate  of  small 
business  participation  on  A&E  prime 
contracts  is  "substantially  higher"  than 
is  now  reflected  in  data  captured  by  the 
Government's  existing  data  collection 
system.  One  Government  organization 
suggested  that  we  should  establish 
criteria  for  determining  "substantially 
higher."  This  comment  was  not 
accepted.  We  do  not  think  it  is  practical 


to  establish  such  criteria  in  advance. 
Rather,  we  beUeve  we  should  compare 
and  analyze  data  collected  before  and 
after  the  test,  and  then  make  a 
determination  as  to  whether  the  change 
in  performance  is  significant.  This  may 
require  subjective  judgements,  and 
consideration  of  possible  alternative 
interpretations  of  the  data. 

9.  Coverage  Should  Be  Limited  To  . 
Standard  Industrial  Codes  Covered  by 
the  Small  Business  Competitiveness 
Demonstration  Program.  One 
Government  and  one  private 
organization  commented  that  system 
coverage  should  be  limited  to 
subcontracts  awarded  in  one  of  the 
standard  industrial  codes  covered  by  the 
Small  Business  Competitiveness 
Demonstration  Program.  These 
comments  were  not  accepted.  We  do  not 
believe  coverage  should  be  limited 
because  most  subcontractors  are  not 
familiar  with,  and  do  not  have  access  to, 
the  codes.  Therefore,  we  determined 
that  any  subcontract  needed  for  prime 
contract  performance,  irrespective  of  the 
product  or  service  provided,  should  be 
reported. 

10.  General.  Other  comments 
accommodated  in  the  final  test  plan 
include: 

— The  addition  of  the  words  "if  needed  " 
in  the  first  sentence  of  test  plan 
paragraph  FV.C.  to  indicate  that  a 
procedure  for  the  collection  by  the 
OSDBU  of  the  hardcopy  Form's  XXX 
from  the  contracting  office  need  be 
estabhshed  only  if  agency  procedures 
do  not  otherwise  provide  for  the 
OSDBU  to  receive  copies  of  the  forms. 

— ^The  exclusion  of  non-profits, 
educational  institutions,  and  state  and 
local  governments  from  the  definition 
of  "Federal  prime  contractor"  in 
Attachment  B.  These  entities  are 
excluded  from  the  Small  Business 
Competitiveness  Demonstration 
Program,  and  therefore,  are  also  being 
excluded  from  the  prime  contractors 
covered  by  the  system. 

— ^The  addition  of  language  in  the  last 
two  sentences  of  test  plan  paragraph 
rV.C.  to  indicate  that  the  backup  data 
to  be  provided  to  OFPP  should  be  the 
compiled  data  from  the  Forms  XXX, 
and  not  the  forms  themselves. 

— The  addition  of  "direct"  before  the 
word  "support"  in  paragraph  2  of 
Attachment  B.  This  is  to  clarify  that 
only  subcontracts  in  direct  support  of 
the  prime  contract  are  covered. 

B.  Regulatory  Flexibility  Act 

This  reporting  system  will  not  have  a 
significant  impact  on  small  entities 
Mdthin  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.,  and. 


therefore,  no  Regulatory  Impact  analysis 
has  been  prepared. 

The  system  seeks  to  measure  the 
amount  of  small  business  participation 
in  subcontracts.  The  reporting 
requirements  of  the  system  will  be 
imposed  on  large  businesses  and,  as 
such,  there  is  no  cost  to  small 
businesses. 

C  Executive  Order  No.  12866 

This  reporting  system  has  been 
reviewed  in  accordance  with  the 
objectives  and  criteria  of  Executive 
Order  No.  12866.  The  system  will  not 
result  in  any  of  the  economic  or 
regulatory  impacts  associated  with  a 
significant  regulatory  action.  The  system 
will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  and 
will  not  adversely  affect  in  a  material 
w^y  the  economy,  productivity, 
competition,  jobs.  \he  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities.  It 
also  vnU  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  or  recipients 
thereof;  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  or 
the  President's  priorities,  or  the 
principles  set  forth  in  this  Executive 
order. 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  for  this  reporting  system 
have  been  approved  by  the  Office  of 
Management  and  Budget  through 
February  28,  1996  and  assigned  OMB 
Control  No.  9000-0100. 

List  of  Subjects 

Government  procurement,  Small 
business  procurement. 
Allan  V.  Bunnan. 
Administrator. 

!FR  Doc,  93-25727  Filed  10-6-93;  8  45  EJT.) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Notice  of  Request  for  a  Revised 
Information  Collection  Submitted  to 
OMB  for  Clearance 

AGENCY:  U.S.  Office. of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35),  this  notice  announces  a 
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request  for  a  revised  information 
collection  used  to  collect  information 
from  the  public.  The  Establishment 
Information  Fonn,  the  Wage  Data 
Cqllection  Form,  and  the  Continuation 
Form  are  wage  survey  forms  developed 
by  the  Office  of  Personnel  Management 
and  used  by  three  lead  agencies,  the 
Department  of  Defense,  me  Department 
of  Veterans  Affairs,  and  the  National 
Aeronautics  and  Space  Administration. 
to  survey  private  sector  business 
establishments.  Data  collectors  survey 
17,000  businesses  annually  to  determine 
the  level  of  wages  paid  by  private 
enterprise  establishments  for 
representative  jobs  common  to  both 
private  industry  and  Government.  Each 
survey  collection  requires  4  hours  of 
respondent  burden  resulting  in  a  total 
yearly  burden  of  68.000  hours.  The  lead 
agencies  use  this  information  to 
establish  rates  of  pay  for  Federal  Wage 
System  empIo>-e8S.  For  copies  of  this 
proposal,  call  C.  Ronald  Trueworthy. 
Agaacy  Clearance  Officer,  on  (703)  908- 
8550. 

DA1C8:  Comments  on  this  proposal 
should  be  received  within  30  days  after 
the  date  of  this  notice. 

ADDRESSES:  Send  or  deliver  written 
comments  to:  Joseph  Lackey.  OPM  Desk 
Officer,  Office  of  Management  and 


Budget,  Office  of  Information  and 
Regulatory  Affairs,  room  3002.  New 
Executive  Office  Building,  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATXM  CONTACT: 
Paul  A.  Shields,  (202)  606-2848. 

U.S.  Office  of  Personnet  Management. 

Lorraine  A.  Green, 

Deputy  Director 

(FR  Doc.  93-25608  Filed  10-l»-e3;  8:43  am] 
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POSTAL  RATE  COMMISSION 
[Ordw  No.  992;  Docket  No.  A94-1] 

Waka,  Texas  79093  (Mr.  and  Mrs.  Cari 
Carter,  PetMonere);  Notice  and  Order 
Accepting  Appeal  and  Establlehtng 
Procedural  Schedule  Under  39  U.S.C. 
404(bK5) 

Issued  October  14. 1993. 

Docket  number.  A94-1 

Name  of  affected  post  office:  Waka. 

Texas  79093 
Name(s)  of  petitionerfs):  Mr.  and  Mrs. 

Carl  Carter 
Type  of  determination:  ConsoUdation 
Date  of  filing  of  appeal  papers:  October 

8.1993 
Categories  of  issues  apparently  raised: 

APPENDIX 


1.  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)(C)). 

2.  Effect  on  the  community  (39  U.S.C. 
404(b)(2)(A)). 

3.  Economic  savmgs  (39  U.S.C. 
404(b)(2)(D)). 

Other  legal  issues  may  be  disclosed  by 
the  record  when  it  is  filed;  or, 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition,  in  light 
of  the  120-day  decision  schedule  (39 
U.S.C.  404(b)'(5)),  the  Commission 
reserves  the  right  to  request  of  the  Postal 
Service  memoranda  of  law  on  any 
appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  request;  a  copy  shall 
be  served  on  the  petitioners.  In  a  brief 
or  motion  to  dismiss  or  affirm,  the 
Postal  Service  may  incorporate  by 
reference  any  such  memoranda 
previously  filed. 
The  Commission  orders: 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  October  25. 1993. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 

By  the  Commission 
Charfat  L.  dapp. 

Secretary 


October  8.  1993  

October  14. 1993  .... 
November  2, 1993  .. 
Noverrber  12.  1983 
Dw:ember2. 1993  .. 
December  17. 1993 
December  27,  1993 

February  4.  1994 


Filing  of  Petition. 

Notice  and  Order  of  Filing  of  Appeal. 

Last  day  of  fi1lr>g  of  petitions  to  mtenwne  (see  39  CFR  3001.111(b)). 

Petitioners'  Participant  Statement  or  Initial  Briel  (see  39  CFR  3001 .  11 5{a)  and  (b)). 

Postal  Service  Answering  Brief  (see  39  CFR  3001.115(c)).  I 

Petitioners'  Reply  Brief  should  Petitioners  choose  to  fiie  one  (see  39  CFR  3001 .1 15(d)).      I 

Deadline  tor  motions  by  any  party  requesting  oral  argument  The  Commission  vwH  schedule  oral  argument  only 

when  it  is  a  necessary  addition  to  the  written  filings  (see  39  CFR  300M16) 
Ejtpiratloo  of  120-day  decisional  schedule  (see  39  U.S.C.  404(b)(5)) 


Ji 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releaee  No.  34-33045;  File  No.  SR-NYSE- 
93-28] 

Self-Ragulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 
Relating  to  Amendments  to  Rule  35 
(Floor  Employees  to  be  Registered) 
and  Rule  301  (Proposed  Transfer  or 
Lease  of  Membership) 

October  14. 1993 

I.  Introduction 

On  June  15. 1993.  the  New  York  Stock 
Exchange.  Inc.  ("NYSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 


19fb)(l)  of  the  Securities  Exchange  Act 
of  1934  ("Act")i  and  Rule  19b-4 
thereunder.2  a  proposed  rule  change  to 
amend  NYSE  Rules  35  and  301  to  adopt 
provisions  requiring  all  floor  employees 
to  submit  a  Uniform  Application  for 
Securities  Industry  Registration  or 
Transfer  ("Form  U-4")  in  order  to 
become  registered  with  the  Exchange 
The  proposed  rule  change  also  would 
require  all  floor  employees  of  members 
and  member  organizations,  all 
employees  of  members  and  member 
organizations,  who  have  submitted 
registration  applications  for  admission 
to  the  floor,  and  all  Exchange  members 
and  every  applicant  for  membership  to 


<  IS  U.S.C.  78t(b)(l)  (1988). 
» 17  CFR  240  I9»>-4  (t99l. 
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submit  fingerprints  to  the  Exchange. s 
On  August  4. 1993.  the  NYSE  submitted 
to  the  Commission  Amendment  No.  1  to 
the  proposed  rule  change.* 

The  proposed  rule  change,  together 
with  Amendment  No.  1,  was  noticed  in 
Securities  Exchange  Act  Release  No. 
32788  (August  23, 1993),  58  FR  45366 
(August  27. 1993).  No  comments  were 
received  on  the  proposal.  This  order 
approves  the  proposed  rule  change, 
including  Amendment  No.  1. 

n.  Description  of  the  Proposal 

The  NYSE's  proposal  consists  of 
amendments  to  Rules  35  ("Floor 
Employees  to  be  Registered")  and  301 
("Proposed  Transfer  or  Lease  of 
Membership").  NYSE  Rule  35  currently 
provides,  among  other  matters,  that  an 
employee  of  a  member  or  member 
organization  may  not  be  admitted  to  the 
trading  floor  imless  such  employee  is 
registered  with,  and  approved  by,  the 
Exchange  for  admittance  and  until  the 
employer  and  employee  have  compUed 
with  the  requirements  set  forth  by  the 
Exchange.  9  The  NYSE  proposes  to 
amend  the  Supplementary  Material  to 
Rule  35  to  require  that  registration 
applications  for  all  employees  of 
members  and  member  organizations  for 
admission  to  the  floor  be  submitted  to 
the  Exchange  on  the  Form  U— 4."  The 
Exchange  states  that  having  the 
backgroimd  information  submitted  on 
Form  U-4  will  enable  the  Exchange  to 
better  fulfill  its  responsibilities  by 
identifying  those  individuals  who  are 
statutorily  disqualified  under  section 
3(a)(39)  of  the  Act.'  The  NYSE  also 
notes  that  detailed  reporting  regarding 


'The  requirements  of  amended  Rules  35  and  301 
to  submit  Form  U-4  and  fingerprlnu  to  the 
Exchange  would  apply  to  all  current  and 
prospective  Qoor  employees  and  members. 

4  See  letter  from  Daniel  Parker  Odell,  Assistant 
Secretary,  NYSE,  to  Diana  Luka-Hopson,  Branch 
Chief,  Commission,  dated  July  30, 1903. 
Amendment  No.  1  renumbered  the  Supplementary 
Material  to  NYSE  Rule  301. 

■  The  Commission  recently  approved  an 
amendment  to  the  NYSE's  Floor  Qonduct  and 
Safety  Guidelines  that  imposes  a  SI  ,000  fine  oa 
members  or  member  crganizaticns  that  fail  to 
comply  with  the  NYSE's  floor  clerical  personnel 
clearance  procedures  in  N'YSE  Rule  3S.  Sea 
Securities  Exchange  Act  Release  No.  324Z2  G'une  7, 
1993),  58  FR  29019  (June  18, 1993)  (order  granting 
accelerated  approval  to  File  No.  SR-N'YSE-93-14). 

*  Form  U-4  requires  detailed  information 
regarding  employment  and  disciplinary  history,  and 
is  the  standard  industry  form  submitted  to  self- 
regulatory  organizations  ("SRO")  for  individuals 
required  to  be  registered  applying  for  Exchange 
membership.  Currently,  only  floor  employees  that 
accept  orders  from  the  public  are  required  to  submit 
a  completed  Form  U-4. 

» 15  U.S.C  78c(a)(39)  (1988).  Section  3(a)  (39)  of 
the  Act  defines  those  persons  subject  to  a  statutory 
disqualification  with  reepect  to  membership  or 
participation  in.  or  association  with  a  member  of. 
an  SRO. 


statutory  disqualification  to  the 
Commission  is  required  by  Rule  19h-l 
under  the  Act  for  admission  or 
continuance  of  membership  or 
participation  or  association  with  a 
member  or  member  organization, 
notwithstanding  a  statutory 
disqualification. 

Tne  NYSE  also  proposes  to  amend  the 
Supplementary  Material  to  Rule  35  to 
require  that  all  floor  employees  of 
members  and  member  organizations  and 
all  employees  of  members  and  member 
organizations  who  have  submitted 
registration  applications  for  admission 
to  the  Floor  be  fingerprinted  and 
submit,  or  cause  to  be  submitted,  theii 
fingerprints  to  the  Exchange  for 
identification  and  appropriate 
processing."  Similarly,  the  NYSE 
proposes  to  amend  the  Supplementary 
Material  to  Rule  301  •  to  require  that 
every  member  and  every  applicant  for 
membership  be  fingerprinted  and 
submit,  or  cause  to  be  submitted,  their 
fingerprints  to  the  Exchange  for 
identification  and  appropriate 
processing.io 

The  Excnange  states  that  requiring  all 
Exchange  members  and  floor  employees 
of  members  and  member  organizations 
to  be  fingerprinted  will  help  identify 
persons  who  are  subject  to  a  statutoiv 
disqualification  as  well  as  enhance  the 
overall  security  on  the  Exchange  floor. 
The  NYSE  believes  that  the  proposed 
fingerprint  requirement  is  consistent 
wiUi  section  17(f)(2)  of  the  Act.  which 
requires,  with  certain  exceptions, 
fingerprinting  of  each  partner,  director, 
officer  or  employee  of  a  broker-dealer. 
The  Exchange  states  that  all  members 
should  be  fingerprinted  because  they 
represent  customers  in  the  auction 
market  and  are  an  integral  part  of  the 
tradingprocess. 

Finally,  the  Exchange  argues  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)(5)  of  the  Act,  which 
provides,  in  pertinent  part,  that  the 
rules  of  an  exchange  be  designed  to 
prevent  fraudulent  and  manipulative 
acts,  to  promote  just  and  equitable 
principles  of  trade  and  to  protect  the 
investing  public. 


■  The  Exchange  stated  that,  pursuant  to  the 
General  InstrucLions  to  Form  U— 4,  floor  employees 
would  be  under  a  continuing  obligation  to  update 
information  required  by  Form  U-4  as  change* 
occur.  Telephone  conversation  between  Pat  Dorilio, 
Rule  k  Interprebve  Standards,  N^'SE,  and  Louis  A. 
Randazzo,  Attorney,  Commission,  on  July  23, 1933. 

•  NYSE  Rule  301  cunently  provides,  among  other 
matters,  that  an  offer  or  agreement  by  a  member  to 
transfer  membership  or  for  the  lease  of  membership 
may  be  made  only  Ijq  such  form  as  may  frcm  time 
to  time  be  prescribed  by  the  Constitution  of  the 
Exchange  or  the  Rules  of  its  Board  of  Directors. 

loCurrently,  the  Exchange  requires  only  members 
conducting  business  with  the  public  to  submit 
fingerprints. 


m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  with  the 
requirements  of  sections  6(b)  (1)  and  (5) 
of  the  Act."  The  Commission  believes 
that  the  NYSE's  proposal  is  consistent 
with  the  requirements  under  section 
6(b)(1)  of  the  Act  that  an  exchange  be 
organized  and  have  the  capacity  to  carry 
out  the  purposes  of  the  Act  and  to 
comply  and  enforce  compliance  by  its 
members  and  persons  associated  with 
its  members  with  the  provisions  of  the 
Act,  the  rules  and  regulations 
thereunder,  and  the  rules  of  the 
Exchange.  The  Commission  also 
believes  that  the  proposal  is  designed  to  ' 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and,  in  general,  to  protect 
investors  and  the  public  interest  in 
accordance  with  section  6(b)(5)  of  the 
Act. 

The  Commission  believes  that  the 
proposed  rule  change  should  assist  the 
exchange  in  determining  whether  a  floor 
employee  or  Exchange  member  is 
subject  to  a  statutory  disqualification 
imder  section  3(a)(39)  of  the  Act. 
Section  3(a)(39)  provides,  among  other 
things,  that  a  person  is  subject  to  a 
statutory  disqualification  with  respect  to 
membership  or  participation  in  or 
association  with  a  member  of  an  SRO  if 
that  person  has  been  and  is  expelled  or 
suspended  fi-om  membership  or 
participation  in  or  barred  or  suspended 
from  being  associated  with  a  member  of 
an  SRO.  "Hie  Commission  believes  that 
by  requiring  floor  employees  to  provide 
detailed  background  information  in  a 
Form  U-4  and  requiring  that  Coor 
employees  and  Exchange  members 
submit  their  fingerprints  to  the 
Exchange,  the  proposed  rule  change 
should  facilitate  the  accurate 
verification  of  the  identity  and 
backgroimd  of  floor  employees  tmd 
members.  As  a  result,  the  proposal 
should  facilitate  compliance  with  JiYSE 
Rule  346(f)  which  provides  that,  e.xcept 
as  otherwise  permitted  by  the  Exchange, 
no  member,  member  organization,  alUed 
member,  approved  person,  employee  or 
any  person  directly  or  indirectly 
controlling,  controlled  by  or  imder 
common  control  with  a  member  or 
member  organization  shall  have 
associated  with  him  or  if  any  person 
who  is  known,  or  in  the  exercise  of 
reasonable  care  should  be  known,  to  be 


iusu.s.C7af(i98S). 


subject  to  any  statutory  disqualification 
defined  in  section  3(a)(39)  of  the  Act.12 

The  Conunission  beUeves  that  the 
proposal  to  require  the  submission  of 
fingerprints  to  the  Exchange  by  floor 
employees  and  Exchange  members  is 
consistent  with  section  17(f)(2)  of  the 
Act  IS  and  Exchange  Act  Rule  17 {-2  A* 
Section  17(f)(2)  provides  that  every 
member  of  a  national  securities 
exchange,  broker,  dealer,  registered 
transfer  agent  and  registered  clearing 
agency  require  that  each  of  its  partners, 
directors,  officers  and  employees  be 
fingerprinted  and  submit,  or  cause  to  be 
submitted,  the  fingerprints  of  such 
person  to  the  Attorney  General  of  the 
United  States  or  its  designee  for 
identification  and  processing.  Rule  17f- 
2  provides  certain  exemptions  from  this 
fingerprint  requirement,  including  an 
exemption  for  employees  of  exchange 
members  who  satisfy  the  requirements 
of  the  Rule.  The  Commission  believes, 
however,  that  it  is  appropriate  for  the 
NYSE  to  determine  to  impose  a 
fingerprint  requirement  upon  its  floor 
employees  and  Exchange  members. 
Indeed,  in  the  release  annoimcing  the 
adoption  of  Rule  17f-2,  the  Commission 
stated  that  the  Rule's  exemptions  were 
permissive,  not  mandatory.^'  The 
Commission  also  stated  that  an 
organization  may  require  the 
fingerprinting  of  any  persons  granted 
exemptions  by  the  Rme.»«  The 
Commission  beUeves  that  because  floor 
employees  and  Exchange  members  are 
an  integral  part  of  the  auction  market,  it 
is  reasonable  for  the  NYSE  to  determine 


<>  Rule  346(f)  provldM  that  any  member 
organization  leeking  pennission  to  have  such  a 
person  continue  to  be  or  become  associated  with  it 
shall  pay  a  fee  in  an  amount  to  be  determined  by 
the  Exchange.  Section  6(cK2)  of  the  Act  specifies 
that  aa  exchange  may,  and  in  cases  in  which  the 
Commission  directs  shall,  deny  membership  to  any 
registered  broker  or  dealer  or  natural  person 
associated  with  a  registered  brok«  or  dealer  and  bar 
from  becoming  associated  with  a  member  any 
person  who  is  subject  to  a  statutory  disqualification. 
Section  e(cK2)  requires  that  an  exchange  file  notice 
with  the  Commission  not  less  than  thirty  dajrs  prior 
to  admitting  any  person  to  membership  or 
permitting  any  parson  to  become  associated  with  a 
member  if  the  exchange  knows,  or  in  the  exerdsa 
of  reasonable  care  should  know,  that  such  person 
is  subject  to  a  statutory  disqualification.  Rule  19h- 
1  specifies  the  notice  requirements  for  admission  or 
continuance  of  member^p  for  a  person  tub)ect  to 
a  statutory  disqualification. 

"15  U.S.C  78q(fK2)  (1988). 

i«  jr  CFR  240.17f-2  (1991). 

>•  See  Securities  Exchange  Act  Release  No.  12214 
(March  16, 1976),  41  FR  13594  (March  31, 1976) 
(Notice  of  Adoption  of  Rule  17f-2,  effective  July  1, 
1976.  Providing  Exemptions  from  the 
Fingerprinting  RequlremenU  of  Section  17(f)(2)  of 
the  Securities  Exchange  Act  of  1934,  as  amended, 
and  Extension  of  Temporary  Rule  17f-2(D. 
Exempting  all  parsons  from  the  Requirements  of 
SoctiCBi  17(fX2).  UntU  July  1,  1976). 

!■  See  Sacuritiet  Exchange  Act  Release  No.  12214, 
supra  note  18. 


to  impose  a  fingerprint  requirement  on 
such  persons. 

The  Commission  also  believes  that  the 
NYSE's  proposal  to  fingerprint 
Exchange  members  and  floor  employees 
is  a  reasonable  measure  which  should 
help  to  ensure  the  security  of  NYSE 
stafi,  members,  and  the  Exchange 
facility  and,  also  should  contribute  to 
the  efficient,  un disrupted  conduct  of 
business  on  the  Exchange.  As  a  result, 
the  proposal  should  enhance  the 
members'  ability  to  engage  in 
transactions  in  securities  and,  thereby, 
protect  investors  and  the  public  interest. 

Finally,  the  Commission  believes  that 
the  proposed  rule  change  should  help 
the  NYSE  to  identify  persons  who  are 
subject  to  a  statutory  disqualification 
and  contribute  to  the  NYSE's  efforts  to 
enhance  security  on  the  NYSE  floor 
without  being  unduly  burdensome  on 
floor  employees  and  members. 
Specifically,  the  proposed  procedures 
are  reasonable  because  of  the  NYSE's 
interest  in  ensuring  the  safety  of  its 
trading  floor  and  the  floor  personnel 
thereon.  In  addition,  the  Exchange 
stated  that  current  floor  employees  and 
members  would  be  given  60  days  from 
Commission  approval  of  the  proposed 
rule  change  to  comply  with  the  Form  U- 
4  and  fingerprint  requirements.  ^  7  The 
Commission  believes  that  this  60  day 
period  should  provide  current  floor 
employees  and  members  with  an 
adequate  amount  of  time  to  comply  with 
the  revised  requirements  of  Rules  35 
and  301. »» 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,i9  that  the 
proposed  rule  change  (SR-^^SE-93- 
28)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursiiant  to  delegated 
authority.** 

Margaret  R  McFarland, 
Deputy  Secretary. 

[FR  Doc.  93-25730  Filed  10-19-93;  8:45  am] 
BIUJNO  CODE  M10-01-M 


"Telephone  conversation  between  Donald  van 
Weezel,  Managing  Director,  Regulatory  Affairs, 
NYSE,  and  Louis  A.  Randazzo,  Attorney, 
Commission,  on  September  17, 1993. 

>*The  Exchange  stated  that  notice  of  the  adoption 
of  the  proposed  amendments  wottld  be  provided  to 
members  and  floor  employees  by  a  special  circular 
explaining  the  procedures  for  admittance  to  the 
Floor.  Telephone  conservation  between  Donald  van 
Weezel,  Managing  Director,  Regulatory  Affairs, 
NYSE,  and  Louis  A.  Randazzo,  Attorney, 
Commission,  on  July  12, 1993. 

i»15  U.S.C  7es(b)(2)  (1988). 

aoi7  CFR  200.3O-3(aXl2)  (1991). 


[ReiMM  No.  34-33046;  HI*  No.  8R-8CCP- 
93-04] 

Self-Regulatory  Organization*;  Stock 
Clearing  Corp.  of  Philadelphia;  Filing 
and  Immediate  Effectiveness  of  a 
Proposed  Rule  Change  Reducing  the 
Maximum  Trade  Value  Charge 

October  14, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
September  29, 1993,  the  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCP") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
S(XP-93-04)  as  described  in  Items  I,  n, 
and  in  below,  which  Items  have  been 
prepared  primarily  by  SCCP.  The 
Commission  is  publishing  this  notice  to 
soUdt  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  reduce 
SCCP's  maximum  trade  value  charge. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Piirpose  of,  and 
Statutory  Basis  for,  uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
SCCP  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  SCCP  has  prepared 
summaries,  set  forth  in  sections  (A),  p), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  ti\e  Proposed  Rule 
Change 

SCCP  seeks  to  reduce  its  maximum 
trade  value  fee  from  the  current  charge 
of  $50.00  to  $25.00.  The  proposed  fee 
change  is  effective  as  of  September  27, 
1993,  which  is  the  start  of  a  new  billing 
cycle,  and  is  in  conjunction  with  the 
Philadelphia  Stock  Exchange's  fee 
reduction.*  The  fee  cap  reduction 
should  encourage  the  clearing  of  block 
and  other  large  dollar  value  trades 
through  SCCP. 


>  15  U.S.C.  78s(b)(l)  (1988). 

>  Securities  Exchange  Act  Release  No.  32924 
(September  20.  1993).  58  FR  50380  (FUe  No.  SR- 
PHLX-e3-33)  (notice  of  filing  and  immediate 
effectiveness  of  amendment  to  fee  schedule). 
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The  proposed  rule  diange  is 
consistent  with  section  17A  of  the  Act » 
in  that  it  provides  for  the  equitable 
allocation  of  a  reesonabie  fee  among 
SCCP's  clearing  members  as  reqtared  by 
section  17A(bK3KD)  of  the  Act.« 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

SCCP  does  not  believe  that  tbe 
proposed  change  will  impose  any 
inappropriate  burden  ca  competition. 

C.  Self-Regulatory  Organization's 
Statemeat  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  have  been 
solicited  or  received. 

ni.  Date  of  Effectirenees  of  the 
Proposed  Rule  Change  and  Timiiig  far 
CommisnaB  Actkm 

The  foregoing  rule  change  has  become 
effective  on  filing  pursuant  to  section 
IQCblOllAMii)'  of  the  Act  and  pursuant 
to  Rule  19b-«{eM2)«  promulgated 
thereunder  because  toe  proposed  rule 
change  establishes  or  changes  a  due,  fee. 
or  other  charge  imposed  by  SCCP.  At 
any  time  within  sixty  days  of  the  filing 
of  this  proposed  rule  chttoge.  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investcn, 
or  otherwise  in  nirtharance  of  the 
purposes  of  the  Act 

rV.  SoKcitatran  of  Coaments 

Interested  persms  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  die 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  Erom  tbe 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commissi<Hi's  PubUc  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  such 
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filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  SCCP.  All  submissions  should 
refer  to  File  No.  SR-SCCP-93-04  and 
should  be  submitted  by  November  10, 
1993. 

For  the  Commission  by  tiu>  Divisico  of 
Market  Rogulatian.  pursuant  to  delegstad 
authority.' 

Marsaroi  H.  McFarland. 
Deputy  Secretary. 

IFR  Doc.  93-25731  Filwi  IO-l«-«3;  845  am) 
■■AjNa  cooe  wi»-e«-« 


Salf-Ragulatory  OrganlzatiofM; 
AppUcatione  tor  UnU«t«d  Trading 
PrivOagM;  Opportunity  tor  Heartng; 
Boston  Stock  Exchange,  inc. 

October  14, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12M  thereunder 
for  unlisted  trading  privileges  in  the 
follovring  securities: 
ExploratioD  Company  of  LA 
Common  Stock.  SM  Par  Value  (File  No.  7- 
11404) 

Daimlar  Bans  Coip  AG 
American  Depositary  Shares,  No  Par  Value 
(File  Na  7-11405) 
Oupo  Tribasa  &A.  de  CV. 
American  Dapoaitaiy  Shares.  No  Par  Value 
(FUe  Na  7-11406) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consohdated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  November  4. 1903. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extenaions  of  unlisted  trading 
privileges  pursuant  to  such  applicatiaiM 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protecdoD  of  investors. 


'  17  GFR  200JO-3M(lQ  (1M2). 


Per  the  Commission,  by  the  DhrtsloD  of 
Market  Regulatioa.  pursuant  to  delegated 
authOTity. 
loBaAae  G.  Kalx, 
Secretary. 
IFR  Doc  93-25735  Filed  10-l»-93;  8;45  ami 
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Satf-Regulatory  OrgantiatlorM; 
Applications  for  Unltstad  Trading 
Prtvilagas;  Opportunity  tor  hiaarkig; 
Chicago  Stodt  Exciwnga,  Inc. 

October  14, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Cammission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  seonity: 

Daimler  B«nz  Corp  Aktlangesilscfaaft 
American  Depositary  Shares  (each 
representing  1.10th  of  an  ordinary  bearer 
shares  of  DM  SO  each)  (File  No.  7-11402) 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchange  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  Invited  to 
submit  on  or  before  November  4, 1993. 
written  data,  views  and  argimients 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  tlM  information  available  to  it,  that 
the  extensions  of  imlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
hir  and  orderly  markets  and  the 
protection  of  investors. 

Par  tlM  CoBBBiadon.  l>y  tlie  Dtvision  of 
Market  Ragulatiao.  panuant  to  deUgatad 
authority. 
jonalhaa  G.  KalE, 
Secrrtory. 

IFR  Doc.  93-25732  Filed  10-1«-W;  8:48  ami 
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Salf-nagulatory  Organizatlona; 
AppHcaltona  tor  Unlialsd  Trading 
PrtvMagas;  Opportuirity  tor  Hearing; 
Cincinnati  Stock  Exchanga,  Inc. 

October  14, 1993. 

The  above  named  natlais]  securities 
exchange  has  filsd  ftppttosdoBS  writh  the 
Securities  and  BwiiMigs  CoaiailssfaHi 
("CoauaisstoBl  parsaaat  to  ssction 


12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  security: 

Daimler  Beaz  Corp  Aktiengesellschait 
American  Depositary  Shares  (rep.  Vioth 
Ord.  Bearer  Sh.  of  DM  50)  (File  No.  7- 
11403) 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchange  and  is  reported  in  the 
consoUdated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  November  4, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  93-25734  Filed  10-l»-93;  8:45  am] 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Opportunity  for  Hearing; 
Pacific  Stock  Exchange,  Inc. 

October  14, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  security: 

Daimler-Benz  Corp  Aktiengesllschaft 
American  Depositary  Shares  (Representing 
1/10  Ordinary  Bearer  share  of  DM  50) 
(File  No.  7-11395) 

This  Security  is  listed  and  registered 
on  one  or  more  other  national  seoirities 
exchange  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  November  4, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 


written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549.  FoUowng  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  KaU. 
Secretary. 
[FR  Doc.  93-25733  Filed  10-19-93;  8:45  am] 
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Self-Regulatory  Organizations; 
Applicationa  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Inc. 

October  14. 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Hills  Stores  Company 
Series  A  Conv.  Pfd  Stock  (File  No.  7- 
11396) 
NVR,  Inc. 
Warrants  "When  Issued"  (File  No.  7- 
11397) 
Daimler  Benz  Corp  Aktiengesellschait 
American  Depositary  Shares  1.10th  of  an 
ordinary  Bearer  Share  of  DM  50  (File  No. 
7-11398) 
Nation  Government  Income  Term  Trust  2003. 
Inc. 
Common  Stock,  $.001  Par  Value  (File  No. 
7-11399) 
Grupo  Tribasa  S.A.  de  C.V. 
American  Depositary  Shares  each 
representing  2  shares  of  Common  Stock. 
No  Par  Value  (File  No.  7-11400) 
ALC  Communications 
Common  Stock,  SO.Ol  Par  Value  (File  No. 
7-11401) 

These  securities  are  listed  and       ' 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  November  4, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 


Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary 

IFR  Doc.  93-25736  Filed  10-19-93;  8:45  am] 

BtUJNQ  COOE  iQ10-01-M 


[Investment  Company  Act  Rel.  No.  19789; 
811-4792] 

Coioniai  New  York  Tax-Exempt  Trust; 
Application  for  Deregistration 

October  14, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC") 

ACTION:  Notice  if  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPUCANT:  Colonial  New  York  Tax- 
Exempt  Trust. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCAT10N:  AppUcant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RUNG  DATE:  The  appUcation  on  Form 
N-8F  was  filed  on  October  1. 1993. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  appUcant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  8, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  an*d  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington.  DC  20549. 
Applicant,  One  Financial  Center. 
Boston,  Massachusetts  02111. 
FOR  FURTHER  INFORMATION  CONTACT: 
Courtney  S.  Thornton,  Senior  Attorney, 
at  (202)  272-5287,  or  C.  David 
Messman,  Branch  Chief,  at  (202)  272- 
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3018  (Diviskm  of  InvMtmaat 
ManageoMnt.  Office  of  bivMtiBent 
Company  Ragolatian). 
SU^fLBKNTAMV  MPOMMtlON:  The 
following  is  a  sunnnary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fae  fnnn  the  SECs 
PxibUc  Reiorence  Branch. 

AppUcaat's  Mepreeentafinm 

1.  Applicant  a  Maseachttaetts 
busiiMaa  trust,  is  ragisterad  under  the 
Act  as  an  opeo-end  nan-div«nifi«d 
management  investment  company.  On 
August  11, 1986,  applicant  filed  a 
registration  statement  under  the 
Securities  Act  of  1933  and  section  8(b) 
of  the  Act  The  registration  statamant 
was  declared  efiisctive  on  September  26, 
1986,  and  the  initial  public  offarinfl  of 
applicant's  shares  commenced  on  Uiat 
date. 

2.  On  April  12. 1961  and  December 
13. 1991,  applicant's  Board  of  TrustMS 
unanimously  approved  the  terms  of  the 
an  agreement  and  plan  of  reoroanicatifMi 
(the  Tlan").  which  provided  far  the 
reorganization  of  applicant  into  Colonial 
New  YoA  Tax-Exampt  Fund  (the 
"Fund"),  a  newly  arganizBd  sarias  on 
Colonial  Trust  V  (File  Na  811-S030).  a 
registered  open-end  management 
investment  company.  At  me  same  time, 
the  Board  of  Trustees  authorized  the 
preparation  and  filing  of  proxy  material 
relating  to  tha  proposed  raorganixatian, 
and  aulhorizsd  tha  calling  of  a  special 
meeting  of  shareholders  of  applicant  to 
vote  on  the  proposed  reoiganixatian.  On 
Decembw  13. 1991,  the  Board  of 
Trustees  also  determined  pursuant  to 
rule  17a-8  undar  tha  Act  tnat 
participation  in  the  proposed 
transaction  was  in  applicant's  best 
interest  and  that  the  interests  of 
applicant's  existing  shareholders  would 
not  be  diluted  as  a  result  of  such 
transaction.! 

3.  Applicant  filed  preliminary  proxy 
materials  with  the  SEC  on  May  21, 1992. 
Definitive  copies  of  these  materials  were 
sent  to  applicant's  shareholders  and 
filed  with  the  SEC  on  June  19, 1992.  At 
a  special  meeting  held  on  August  3, 
1992,  applicant's  shareholders  approved 
the  reorganization. 

4.  Prior  to  the  mergar,  the  Fund  had 
no  assets  or  shareholders.  The  merger 
was  in  economic  terms  a  change  in 
organizational  structiue.  rather  than  a 
merger  of  two  operating  investment 
companies. 


>  Ru]«  17A-8  providM  miiaf  froK  iha  «ffili«i«4 
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5.  As  of  July  31. 1992,  applicant  had 
6,314,511  aluues  outstanding  widi  a  net 
asset  vahie  of  $7.15  per  share.  On 
August  3, 1902,  appucant  transferred  all 
of  Ks  assets  to  die  Fund  and  the  Fund 
assumed  all  of  applicant's  obbgatiotts 
and  liri>iUties.  in  exchaoge  for  these 
assets,  the  Fund  issued  to  applicant  a 
number  of  shares  of  the  Fimd  equal  to 
me  number  of  appncant's  shares  then 
outstanding.  Applicant  then  distributed 
all  such  shares  oifthe  Fund  pro  rata  to 
its  shareholders  in  complete  bquidation 
of  their  interests  in  aroncsnt 

6.  Applicant  paid  all  expensaa 
incurred  in  connection  with  the  Plan. 
These  expenses  totaled  approxiniately 
$17,096.  and  consisted  of  legal, 
■iwtiring^  printing  and  postage  axpeosas. 
as  well  as  certain  expsnsss  related  to  the 
proxy  solicitation.  No  brokerage  fees 
were  incurred  in  connection  with  the 
transaction. 

7.  At  the  time  of  the  application, 
applicant  had  no  riiar^o^ders,  aaaets,  or 
liluiilities.  Applicant  is  not  engaged  in. 
nor  does  it  propose  to  engage  in,  any 
business  activities  other  thui  those 
requiied  Cor  the  windiAg-\q>  of  its 
afairs. 

8.  Atm  receipt  of  the  requested  order, 
applicant  intends  to  file  certificates  of 
dissolution  or  similar  documents  in 
accordance  with  Massachusetts  law. 

For  the  SEC.  bjr  tha  Diviaioa  of  tevwtmant 
Management,  undar  deleptad  authartty. 
Maisaral  H.  McFarland, 
Depu  ty  Secretary. 

[FR  Doc  93-25738  Piled  10-19-93;  <.-49  am] 
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[inveetteant  voeipeny  AcAnaiL  ffo.  ivTev. 
811-479^ 

Cdoniel  Ohio  Tax-Exempt  Tniet; 
AppOcstlon  for  Dereglstretlon 

Octobor  14. 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  of 

deregistration  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPUCANT:  Colonial  Ohio  Tax-Exempt 
Trust. 

RELEVANT  ACT  SECTKM:  Section  8(f). 
SUMMAWY  OF  APPUCATMM:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
raJNQ  DATE:  The  application  on  Form 
N-8F  was  filed  on  October  1, 1993. 

HEAMNQ  OR  NOrmCATlON  OP  HEANMO:  An 
order  granting  the  ^plication  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  raqoast  a 
hearing  by  writing  to  the  SEC's 


Seoetary  and  serving  applicant  with  a 
copy  of  the  request,  personalW  or  by 
mail.  Hearing  reqnests  dionld  be 
received  by  the  ^C  by  5:30  p.m.  on 
November  8, 1993.  and  siuMud  be 
accompanied  by  proof  of  ssrvioe  <m 
appUcant,  in  the  form  of  an  afBdevit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requeets  afaould  state  the  nature 
of  the  wrriter's  Interest,  the  reeson  far  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  %vritixigto  the  SECs  Secretaiy. 
AOORCtSES:  Secretary,  SEC,  4S0  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  One  Financial  Center, 
Boston,  Massachusetts  02111. 
FOR  fVRTHER  MFORUATION  CONTACT: 
Courtney  S.  Hiomton.  Senior  Attomey. 
at  (202)  272-5287.  ot  C  David 
Messman.  Branch  Oiief,  at  (202)  272- 
3018  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPtJyENTAWY  MFOnUATIOM.  The 

of  the 

applicatioo 
may  be  nhtained  for  a  fee  from  the  SECs 
Public  Reference  Brench. 


fallowing  is  a  summary  of  I 
appUcatioa.  The  complete  i 


Applicaafsl 

1.  Applicant,  a  Massachusetts 
business  trust,  is  registered  imder  the 
Act  as  a  open-end  non-diversified 
management  investment  company.  On 
August  11, 1986.  appUcant  filed  a 
re^stration  statement  under  tfte 
Securitiea  Act  of  1933  and  section  8(b) 
of  the  Act.  The  registration  statement 
was  declared  eSe^ve  on  September  26, 
1986.  and  the  initial  public  oSorlng  of 
the  applicant's  shares  commenced  on 
that  date. 

2.  On  April  12, 1991  and  Dacamfaer 
13. 1961,  applicant's  Board  of  Trustees 
imanimously  approved  the  terms  of  an 
agreement  and  plan  of  reargsnizatioA 
(the  'Tlan"),  whidi  provided  lor  tiie 
reorganization  of  applicant  into  Colonial 
Ohio  Tax-Exempt  Fund  (the  "Fund"),  a 
newly  organized  series  of  Colonial  Trust 
V  (File  No.  811-5030),  a  registered 
open-end  management  investment 
compeny.  At  the  same  time,  the  Board 
of  Tnistaes  authorized  the  preparation 
and  filing  of  proxy  material  relating  to 
the  proposed  reorganization,  and 
authorized  the  calling  of  a  special 
meeting  of  shareholdars  of  applicant  to 
vote  on  the  propoeed  reoiganization.  On 
December  13, 1991,  the  Board  of 
Trustees  also  determined  pursuent  to 
nde  17a-8  undw  the  Act  uat 
participation  in  the  propoeed 
transaction  %ras  in  appUcanf  s  best 
interaat  and  that  tlM  intaraets  of 
applicant's  existing  shareholders  woiild 


not  be  diluted  m  a  result  of  such 
transaction.i 

3.  Applicant  filed  preliminary  proxy 
matarials  with  the  SEC  aa  May  21. 1992. 
Definitive  copies  of  these  materials  were 
sent  to  applicant's  shareholders  and 
filed  with  the  SEC  on  June  19, 1992.  At 
a  special  meeting  held  on  August  3, 
1992,  applicant's  shar^olders  approved 
the  reorganization. 

4.  Prior  to  the  merger,  the  Fund  had 
no  assets  or  shareholders.  The  merger 
was  in  economic  terms  a  change  in 
organizational  structure,  rather  than  a 
mei]ger  of  two  operating  investment 
companies. 

5.  As  of  July  31, 1992.  applicant  had 
7,538,319  shares  outstanding  with  a  net 
asset  value  of  $7.35  per  share.  On 
August  3, 1992,  applicant  transferred  all 
of  its  assets  to  the  Fund  and  the  Fund 
assumed  all  of  applicant's  obligations 
and  liabilities.  In  exchange  for  these 
assets,  the  Fund  issued  to  applicant  a 
number  of  shares  of  the  Fund  equal  to 
the  number  of  applicant's  shares  then 
outstanding.  Applicant  then  distributed 
all  such  shares  of  the  Fund  pro  rata  to 
its  shareholders  in  complete  liquidation 
of  their  interests  in  applicant. 

6.  Applicant  paid  all  expenses 
incurred  in  connection  with  the  Plan. 
These  expenses  totaled  approximately 
$19,690,  and  consisted  of  legal, 
auditing,  printing  and  postage  expenses, 
as  well  as  certain  expenses  related  to  the 
proxy  solicitation.  No  brokerage  fees 
were  incurred  in  connection  with  the 
transaction. 

7.  At  the  time  of  the  application, 
applicant  had  no  shareholders,  assets,  or 
liabilities.  Applicant  is  not  engaged  in, 
nor  does  it  propose  to  engage  in,  any 
business  activities  other  than  those 
required  for  the  winding-up  of  its 
affairs. 

8.  After  receipt  of  the  requested  order, 
applicant  intends  to  file  certificates  of 
dissolution  or  similar  documents  in 
accordance  with  Massachusetts  law. 

Fat  the  SEC.  by  the  Division  of  hivestment 
Management,  under  delegated  authority. 
Mai'Saral  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc  93-25737  Filed  10-19-93;  8:45  am) 
BAIMQ  COOC  Wie-^l-M 


<  Rule  17a-8  providM  rallaf  from  the  afflllatad 
transactkn  prohlbitiaa  of  sectioa  17(a)  of  tha  Act 
for  a  BMTgsr  of  Invaatment  companies  that  may  be 
affiliated  penoni  of  tuch  other  solely  by  reaion  of 
bavlng  a  common  Invastmeot  advisar,  common 
diiacton.  end/oi  common  officart. 


DEPARTMEHT  OF  STATE 
[PublleNe(iet1881) 

United  StatM  Organization  for  tha 
IntafTMtlonal  Talagraph  and  Tataphona 
Conaultatlva  Commlttaa;  Study  Group 
D  Maating 

The  Department  of  State  announces 
that  the  U.S.  Organization  for  the 
International  Telegraph  and  Telephone 
Consultative  Committee  (CCl'lT)  Study 
Group  D  Meeting  will  meet  on 
November  2, 1993  from  9  a.m.  to  2  p.m. 
in  room  1205,  at  the  Department  of 
State,  2201  C  Street,  NW.,  Washington, 
DC  20520. 

The  proposed  agenda  for  this  meeting 
will  include  the  review  of  U.S. 
contributions  for  the  meetings  of  Study 
Group  8,  in  November  1993,  the  results 
of  the  Geneva  meeting  of  Study  Group 
14,  and  to  consider  any  other  business 
within  the  scope  of  Study  Group  D. 

Members  of  the  general  pubhc  may 
attend  these  meetings  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Qiair.  Admittance  of  public 
members  will  be  Umited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facihtated 
if  arrangements  are  made  in  advance  of 
the  meetings.  Persons  who  plan  to 
attend  should  advise  the  Office  of  Gary 
Fereno,  Department  of  State,  (202)  647- 
0201.  FAX  (202)  647-7407.  The  above 
includes  government  and  non- 
government attendees.  Public  visitors 
will  be  asked  to  provide  their  date  of 
birth  and  Social  Security  number  at  the 
time  they  register  their  intention  to 
attend  and  must  carry  a  valid  photo  ID 
with  them  to  the  meeting  in  order  to  be 
admitted.  All  attendees  must  use  the  C 
Street  entrance. 

Please  bring  50  copies  of  docimients 
to  be  considered  at  these  meetings.  If  the 
document  has  been  mailed  to  the 
membership,  bring  only  10  copies. 

Dated:  October  5, 1993. 
Eari  S.  Bariiely, 

Director,  Telecommunications  and 
Information  Standards.  Chairman,  U.S. 
CCm  National  Committee. 
(PR  Doc.  93-25698  Filed  10-19-93;  8:45  am) 
HLUNQ  COOe  <n(MS-M 


[Public  Notice  1886] 

Unitad  Stataa  Organization  tor  tha 
Intamatlonal  Talajgraph  and  Talaphona 
ConauKatlva  Commlttaa  Study  Group 
B  Maating 

The  Department  of  State  annoimces 
that  the  U.S.  Organization  for  the 
International  Telegraph  and  Tel^hone 


Consulutive  Committee  (CU'l'i'J  Study 
Group  B  Meeting  will  meet  on 
November  9, 1993  from  9:30  a.m.  in 
room  1912,  at  the  Department  of  State. 
2201  C  Street.  NW..  Washington,  DC 
20520. 

The  proposed  agenda  for  this  meeting 
will  include  call  to  order/introductions, 
approval  of  the  agenda,  approval  of  June 
16. 1993.  summary'  of  meeting  minutes, 
review  results  and  activities  of  ITU-T 
Study  Group  13  meeting  (July  5-16. 
1993),  consideration  of  contributions  for 
ITU-T  Study  Group  11  Meeting,  which 
will  be  held  November  29  through 
December  17, 1993,  and  others  that  are 
appropriate  for  Study  Group  B, 
announce  the  names  of  members  of  the 
U.S.  Delegation,  and  other  business. 

•  •  •  If  you  wish  to  be  a  part  of  the 
U.S.  Delegation  to  the  SG  11  Meeting, 
please  inform  Gary  Fereno  at  the 
Department  of  State  (202)  647-2592  and 
complete  required  documentation  30 
days  prior  to  the  start  of  the  meeting. 

Members  of  the  general  public  may 
attend  these  meetings  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chair.  Admittance  of  pubhc 
members  will  be  Umited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facihtated 
if  arrangements  are  made  in  advance  of 
the  meetings.  Persons  who  plan  to 
attend  should  advise  the  Office  of  Gary 
Fareno,  Department  of  State,  (202)  647- 
0201,  FAX  (202)  647-7407.  The  above 
includes  government  and  non- 
government attendees.  Public  visitors 
will  be  asked  to  provide  their  date  of 
birth  and  Social  Security  number  at  the 
time  they  register  their  intention  to 
attend  and  must  carry  a  vahd  photo  ID 
with  them  to  the  meeting  in  order  to  be 
admitted.  All  attendees  must  use  the  C 
Street  entrance. 

Please  bring  50  copies  of  documents 
to  be  considered  at  these  meetings.  If  the 
docimient  has  been  mailed  to  the 
membership,  bring  only  10  copies. 

Dated:  October  8, 1993. 
Earl  S.  Barbely, 

Director,  Telecommunications  and 
Information  Standards,  Chairman,  U.S. 
CCITT  National  Committee. 
(FR  Doc.  93-25694  Filed  10-19-93;  8:45  am] 

BRJJNQCOOE  <710-48-M 

[Public  Notice  1883] 

Ovarseas  Security  Advisory  Council; 
Maating 

The  Department  of  State  announces  a 
meeting  of  the  U.S.  State  Department- 
Overseas  Security  Advisory  Council  on 
Monday  and  Tuesday,  November  15-16, 
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1993  at  8:30  a.m.  at  the  Department  of 
State,  Washington.  DC  Pursuant  to 
section  10  (d)  of  the  Federal  Advisory 
Committee  Act  and  5  U.S.C.  552b  (c)  (1) 
and  (4),  it  has  been  determined  the 
meeting  will  be  closed  to  the  public. 
Matters  relative  to  classified  national 
security  information  as  well  as 
privileged  commercial  information  will 


be  discussed.  The  agenda  calls  for  the 
discussion  of  classified  and  corporate 
proprietary/security  information  as  well 
as  private  sector  physical  and 
procedural  security  policies  and 
protective  programs  at  sensitive  U.S. 
Government  and  private  sector  locations 
overseas. 

For  more  information  contact  Marsha 
Thurman,  Overseas  Security  Advisory 


Council,  Department  of  State, 
Washington.  DC  20522-1003.  phone: 
703/204-6185. 

Dated:  October  7, 1993. 
Mark  Mulvay. 

Director  of  the  Diplomatic  Security  Service. 
[FR  Doc.  93-25695  Filed  10-19-93;  8:45  am) 
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FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 

COMMISSION 

TIME  AND  DATE:  10  a.m.,  Wednesday, 

October  27, 1993. 

PLACE:  Room  600, 1730  K  Street.  NW., 

Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  hear  oral  argument  on 

the  following: 

1.  Wyoming  Fuel  Co.,  Docket  No.  WEST 
91-S98-R,  etc.  (Issues  include  whether  the 
judge  erred  in  finding  that  Wyoming  Fuel  Co. 
TioUted  its  ventilation  plan  because  of  the 
presence  of  water  in  the  bleeder  system  and 
In  finding  that  the  violation  was  of  a 
significant  and  substantial  nattire. 

Any  person  attending  this  oral 
argument  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  CFR 
2706.150M(3)  and  2706.160(e). 
TIME  AND  DATE:  Immediately  following 
oral  argument. 

STATUS:  Closed  [Pursuant  to  5  U.S.C 
552b(c)(10)l. 

MATTERS  TO  BE  CONSIDERED:  The 
Commission  will  consider  and  act  upon 
the  following: 

1.  Wyoming  Fuel  Co.,  Docket  No.  WEST 
91-C9a-R.  etc.  (See  Oral  Argument  Listing) 


It  was  determined  by  imanimous  vote 
of  Commissioners  that  this  meeting  be 
held  in  closed  session. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  Ellen  (202)  653-5629/(202)  708- 
9300  for  TDD  Relay/1-800-877-8339 
for  toll  free. 
Jean  Ellen, 
Agenda  Qerk. 

[FR  Doc.  93-25953  Filed  10-18-93;  3:22  pm] 
BOima  CODE  (TSS-OI-M 

MARINE  MAMMAL  COMMISSION 
TIME  AND  DATE:  The  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors  on  Marine  Mammals 
will  meet  in  executive  session  on 
Wednesday,  November  17. 1993,  from 
8:30  a.m.  to  10:00  a.m.  The  pubUc 
sessions  of  the  Commission  and  the 
Committee  meeting  will  be  held  on 
Wednesday,  November  17,  from  10:00 
a.m.  to  6:30  p.m..  Thursday,  November 
18,  from  9:00  a.m.  to  6:30  p.m.,  and  on 
Friday,  November  19.  from  9:00  a.m.  to 
1:00  p.m. 

PLACE:  The  Hotel  Galvez.  2024  Seawall 
Boulevard,  Galveston  Island,  Texas. 
77550. 

STATUS:  The  executive  session  will  be 
closed  to  the  public  At  it,  matters 
relating  to  personnel,  the  internal 
practices  of  the  Commission,  and 
international  negotiations  in  process 
will  be  discussed.  All  other  portions  of 
the  meeting  will  be  open  to  public 
observation.  Public  participation  will  be 
allowed  if  time  permits  and  it  is 


determined  to  be  desirable  by  the 
Chairman. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  and  Committee  will  meet 
in  pubhc  session  to  discuss  a  broad 
range  of  marine  mammal  matters. 
Among  the  issues  that  the  Commission 
plans  to  consider  at  the  meeting  are: 
proposed  amendments  to  the  Marine 
Mammal  Protection  Act;  and  the  1993 
International  Whaling  Commission 
meeting  and  preparations  for  1994; 
marine  mammal  dle-offs  and  stranding 
programs;  Fish  and  Wildlife  Service  and 
National  Marine  Fisheries  Service 
activities  bearing  on  marine  mammals 
in  Alaska;  conservation  plans  and 
programs:  recovery  plans  and  programs; 
and  marine  mammal/fishery 
interactions. 

SUPPLEMENTARY  INFORMATION:  This  is  8 
second  notice  of  the  Commission's  1993 
meeting  and  does  not  constitute  any 
significant  change  in  the  scheduling, 
location,  or  agenda  of  the  meeting  as 
originally  published  in  the  May  21, 
1993  (58  FR  29694)  notice. 

CONTACT  PERSON  FOR  MORE  MF0RMAT10N: 
John  R.  Twiss,  Jr.,  Executive  Director, 
Marine  Mammal  Commission,  1825 
Connecticut  Avenue,  NW.,  Room  512. 
Washington,  DC  20009,  202/60&-5504. 

Dated:  October  15, 1993. 
John  R.  TwiM,  Jr.. 
Executive  Director. 
[FR  Doc  93-25840  Filed  10-18-43;  8:55  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  68 

(A-91-73;  FRL-4790-11 

Risk  Management  Programa  for 
Chemical  Accidental  Releaae 
Prevention 

AGENCY:  Environmental  Protection 

Agency. 

ACnOW:  Proposed  rule. 

SUMMARY:  Under  the  Clean  Air  Act,  as 
amended,  the  U.S.  Environmental 
Protection  Agency  (EPA)  is  proposing 
regulations  that  would  require 
development  and  implementation  of 
risk  management  programs  at  facilities 
that  manufacture,  process,  use,  store,  or 
otherwise  handle  regulated  substances 
in  quantities  that  exceed  speciRed 
thresholds.  EPA  has  proposed  a  list  of 
regulated  substances  and  thresholds 
separately.  Risk  management  programs 
provide  focilities  with  an  integrated 
approach  to  identifying  and  managing 
the  hazards  posed  by  these  regulated 
substanejes.  The  risk  management  plans 
developed  under  such  programs  would 
be  registered  with  EPA.  provided  to  the 
Chemical  Safety  and  Hazard 
Investigation  Board,  state  governments, 
and  local  planning  authorities,  and 
made  available  to  the  public.  The 
proposed  rule  would  assist  facilities  and 
communities  in  efforts  to  lessen  the 
number  and  severity  of  serious  chemical 
accidents. 

DATES:  Comments  must  be  submitted  on 
or  before  February  16. 1994.  A  public 
hearing  will  be  held  in  Washington.  DC 
on  November  30. 1993.  from  9  a.m.  to 
5  p.m.  Persons  interested  in  appearing 
at  a  public  hearing  should  register  with 
EPA  at  (703)  218-2570  by  November  23. 
1993;  a  copy  of  the  testimony  should  be 
submitted  by  November  23. 1993,  to  Dr. 
Lyse  Helsing  (see  the  FOR  FURTHER 
INFORMATION  section). 

Docket:  Supporting  documentation 
used  in  developing  this  proposed  rule  is 
contained  in  Docket  No.  A-91-73.  This 
docket  is  available  for  public  inspection 
and  copying  between  8:30  a.m.  and  12 
noon,  and  between  1:30  and  3:30  p.m.. 
Monday  through  Friday,  at  the  address 
listed  below.  A  reasonable  fee  may  be 
charged  for  copying. 
ADDRESSES:  Comments  may  be  mailed 
or  submitted  to:  Environmental 
Protection  Agency.  Air  Docket  (LE-131). 
Attn:  Docket  No.  A-91-73.  Waterside 
Mall.  401  M  St.  SW..  Washington,  DC 
20460.  Comments  must  be  submitted  in 
duplicate.  The  public  hearing  will  be 
held  at  Temple  Micah,  600  M  Street, 
SW.,  Washington.  DC. 


FOR  FURTMER  MFORMATKW  CONTACT:  Dr. 
Lyse  Helsing.  C3iemical  Emergency 
Preparedness  and  Prevention  Office, 
Environmental  Protection  Agency.  OS- 
120.  401  M  St.  SW..  Washington,  DC 
20460.  (202)  260-6128;  or  the 
Emergency  Planning  and  Community 
Right-to-Know  Hotline,  (800)  535-0202, 
in  northern  Virginia  and  Alaska,  (703) 
920-9877. 

SUPPt^MENTARY  INFORMATION: 
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L  Introduction 

A.  Statutory  Authority 

This  notice  of  proposed  rulemaking 
(NPRM)  is  being  issued  imder  sections 
112(r)(7)  and  301(a)(1)  of  the  Qean  Air 
Act  (CAA)  as  amended  (42  U.S.C. 
7412(r)(7)  and  7601(a)(1)). 

B.  Background 

Public  awareness  of  the  potential 
danger  from  accidental  releases  of 
hazardous  chemicals  has  increased  over 
the  years  as  serious  chemical  accidents 
have  oonirred  around  the  world  (e.g., 
the  1974  explosion  in  Flixborougb- 
England,  and  the  1976  release  of  dioxin 
in  Seveso,  Italy).  Public  concern 
intensified  following  the  1984  release  of 
methyl  isocyanate  in  Bhopal,  India,  that 
killed  more  than  2,000  people  Uving 
near  the  facility.  A  subsequent  release 


from  a  chemical  facility  in  Institute, 
West  Virginia,  sent  more  than  100 
people  to  the  hospital  and  made 
Americans  aware  that  such  incidents 
can  and  do  happen  in  the  U.S. 

In  response  to  this  public  concern  and 
the  hazards  that  exist,  the  United  States 
Environmental  Protection  Agency  (EPA) 
began  its  Chemical  Emergency 
Preparedness  Program  (CEPP)  in  1985. 
as  part  of  the  Agency's  Air  Toxics 
Strategy.  CEPP  was  a  voluntary  program 
to  encourage  state  and  local  authorities 
to  identify  hazards  in  their  areas  and  to 
plan  for  chemical  emergency  response 
actions.  In  1986.  Congress  enacted  many 
of  the  elements  of  CEPP  in  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (EPCRA). 
also  known  as  Title  III  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA).  SARA  Title  III  requires 
states  to  establish  state  and  local 
emergency  planning  groups  to  develop 
chemical  emergency  response  plans  for 
each  community.  SARA  Title  III  also 
requires  facilities  to  provide  information 
on  the  hazardous  chemicals  they  have 
on  site  to  the  states,  local  planners,  and 
fire  departments,  and.  through  them,  the 
public.  This  information  forms  the 
foundation  of  both  the  community 
emergency  response  plans  and  the 
public-industry  dialogue  on  risks  and 
risk  reduction. 

SARA  Title  III  did  not  mandate  that 
focilities  establish  accident  prevention 
programs.  However.  Congress 
acknowledged  the  importance  of 
accident  prevention  by  requiring  EPA. 
imder  SARA  section  305(b),  to  conduct 
a  review  of  emergency  systems  to 
monitor,  detect,  and  prevent  chemical 
accidents.  The  final  report  to  Congress, 
Review  of  Emergency  Systems  (EPA. 
1988),  stated  that 

*  •  •  prevention  does  not  depend  on  a 
single  piece  of  equipment  or  a  single 
technique.  Prevention  must  be  part  of  a 
comprehensive,  integrated  system  that 
considers  the  hazards  of  the  chemicals 
involved,  the  hazards  of  the  process,  the 
hazards  to  the  community,  and  the 
capabilities  of  facility  personnel.  None  of  the 
elements  should  be  considered  in  isolation 
nor  should  any  single  technical  solution  be 
considered  a  complete  solution  to  a 
particular  problem.  Each  change  in  a  facility, 
process,  or  procedure  will  have  multiple 
effects  that  must  be  assessed  in  the  context 
of  the  entire  operation. 

The  report  concluded  that  the  key  to  a 
successful  process  safety  management 
system  is  the  commitment  of 
management  (facility  and  corporate)  to 
safety. 

Although  SARA  Title  III  did  not 
directly  address  accident  prevention 
except  through  section  305(b),  EPA 
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recognized  that  prevention, 
preparedness,  and  response  form  a 
continuum.  In  1986,  therefore,  EPA 
established  a  chemical  accident 
prevention  program  to  collect 
information  on  chemical  accidents  and 
to  work  with  other  groups  to  increase 
knowledge  of  prevention  practices, 
encourage  industry  to  improve  safety  at 
facilities,  and  foster  increased 
awareness  of  prevention,  preparedness, 
and  response  at  the  local  level.  Under 
this  program,  EPA  developed  its 
Accidental  Release  Information  Program 
(ARIP)  to  collect  data  on  the  causes  of 
chemical  accidents  and  the  steps 
facilities  take  to  prevent  recurrences. 
EPA  also  developed  a  program  for 
conducting  chemical  safety  audits  at 
facilities  to  learn  more  about  how 
facilities  develop  systems  to  prevent 
accidents.  Through  the  audit  program, 
EPA  has  trained  its  regional  staff  as  well 
as  state  officials  on  how  to  conduct 
audits.  EPA  has  worked  with  trade 
associations,  professional  organizations, 
labor,  environmental  groups,  and  other 
Federal  agencies  to  determine  how  best 
to  reach  smaller  operations,  which  the 
SARA  section  305(b)  study  indicated  are 
less  aware  of  risks  than  larger  facilities. 
EPA  has  also  been  an  active  participant 
in  international  efforts  related  to 
chemical  accident  prevention, 
particularly  through  the  Organisation 
for  Economic  Cooperation  and 
Development,  which  has  held  five 
international  workshops  from  1989 
through  1991  to  discuss  issues  related  to 
accident  prevention,  preparedness,  and 
response,  and  has  developed  guidelines 
for  member  countries. 

In  addition  to  EPA's  work  in  this  area, 
other  agencies,  states,  industries,  trade 
associations,  and  professional 
organizations  have  developed  programs 
related  to  chemical  accident  prevention. 
On  February  24, 1992,  the  U.S. 
Occupational  Safety  and  Health 
Administration  (OSHA)  promulgated  a 
standard  on  chemical  process  safety 
management  (57  FR  6356).  Four  states — 
New  Jersey,  California,  Delaware,  and 
Nevada — have  regulations  requiring 
facilities  to  prepare  and  implement  risk 
management  plans.  The  American 
Institute  of  Chemical  Engineers  (AIChE), 
through  its  Center  for  Chemical  Process 
Safety,  has  published  guidance  on  the 
management  of  chemical  process  safety 
as  well  as  gviidelines  on  topics  related 
to  hazard  evaluation,  vapor  cloud 
dispersion  modeling,  handling  and 
storage  practices,  and  vapor  cloud 
mitigation.  The  Chemical 
Manufacturers'  Association  (CMA)  has 
adopted  its  Responsible  Care^M 
jrogram,  with  which  all  CMA  members 


must  comply  to  maintain  membership. 
The  American  Petroleum  Institute  has 
developed  a  similar  program  (RP  750) 
for  its  members.  In  1982,  the  European 
Commimity  adopted  the  Seveso 
Directive  (82/501/EEC,  as  amended), 
which  requires  facilities  handling 
certain  chemicals  to  develop  a  safety 
report  that  is  similar  to  a  risk 
management  plan.  Congress  also 
recognized  the  need  for  a  chemical 
accident  prevention  program  at  the 
Federal  level  and  included  prevention 
provisions  in  the  Clean  Air  Act 
Amendments  of  1990. 

C.  Clean  Air  Act  Amendments  of  1990 

The  Clean  Air  Act  Amendments  of 
1990,  signed  into  law  on  November  15, 
1990,  amend  Clean  Air  Act  (CAA) 
section  112  by  adding  a  new  subsection 
(r),  which  includes  requirements  related 
to  chemical  accident  prevention.  The 
goal  of  CAA  section  112(r)  is  to  prevent 
accidental  releases  of  regulated 
substances  and  other  extremely 
hazardous  substances  to  the  air  and  to 
minimize  the  consequences  of  releases 
by  focusing  preventive  measures  on 
those  chemicals  that  pose  the  greatest 
risk. 

Section  112(r)  has  a  number  of 
provisions.  It  establishes  a  general  duty 
for  facilities  (i.e.,  stationary  sources)  to 
identify  hazards  that  may  result  from 
releases,  to  design  and  maintain  a  safe 
facility,  and  to  minimize  the 
consequences  of  releases  when  they 
occur.  Section  112(r)(3)  requires  EPA  to 
promulgate  a  list  of  at  least  100 
substances  that  are  known  to  cause,  or 
may  be  reasonably  anticipated  to  cause, 
death,  injury,  or  serious  adverse  effects 
to  human  health  or  the  environment 
when  released  to  air.  EPA  is  required  to 
set  thresholds  for  each  listed  substance. 
The  proposed  rule  for  the  list  and 
thresholds  was  published  on  January  19, 
1993  (38  FR  5102).  The  proposed  Ust 
includes  100  substances  listed  based  on 
acute  toxicity,  62  flammable  gases  and 
highly  flanmiable  liquids,  and  high 
explosives  as  a  class. 

CAA  section  112(r)(7)  requires  EPA  to 
promulgate,  by  November  15, 1993, 
"reasonable  regulations  and  appropriate 
guidance"  to  provide  for  the  prevention 
and  detection  of  accidental  releases  and 
for  responses  to  such  releases.  These 
regulations  shall  include,  as 
appropriate,  provisions  concerning  the 
use,  operation,  repair,  and  maintenance 
of  equipment  to  monitor,  detect, 
inspect,  and  control  releases,  including 
training  of  persoimel  in  the  use  and 
maintenance  of  equipment  or  in  the 
conduct  of  periodic  inspections.  The 
regtilations  shall  require  facilities  to 
prepare  and  implement  risk 


management  plans  that  shall  provide  for 
compliance  with  regulations  for 
managing  risk  (the  "risk  management 
program")  and  shall  include  a  hazard 
assessment,  a  prevention  program,  and 
an  emergency  response  program.  The 
list  and  thresholds  promulgated  under 
CAA  section  112(r)(3)  will  determine 
which  facilities  must  comply  with  the 
accident  prevention  regulations. 

The  CAA,  as  amended,  establishes  a 
Chemical  Safety  and  Hazard 
Investigation  Board  to  investigate  or 
cause  to  be  investigated  the  causes  of 
chemical  accidents  and  to  report  its 
findings  to  Congress,  Federal,  state,  and 
local  authorities,  and  the  public.  Under 
the  CAA,  EPA  is  also  required  to 
conduct  studies  related  to  accidental 
releases,  including  research  on  hazard 
assessments,  hydrogen  fluoride,  and  air 
dispersion  modeling. 

In  addition,  section  304  of  the  Clean 
Air  Act  Amendments  of  1990  requires 
OSHA  to  promulgate,  imder  the 
Occupational  Safety  and  Health  Act  (29 
U.S.C.  655),  a  chemical  process  safety 
standard  in  order  to  protect  employees 
from  hazards  associated  with  accidental 
releases  of  highly  hazardous  chemicals 
in  the  work  place.  OSHA  promulgated 
its  standard  for  process  safety 
management  for  highly  hazardous 
chemicals  on  February  24,  1992  (57  FR 
6356).  Sections  DC  and  IV  of  this 
preamble  discuss  the  relationship 
between  EPA's  proposed  risk 
management  program  and  the  OSHA 
standard  on  chemical  process  safety 
management. 

Finally,  CAA  section  112(1)  requires 
EPA  to  develop  guidance  for  states, 
especially  for  the  registration  of  sources 
(facilities).  This  CAA  section  also 
contains  the  statutory  authority  for  EPA 
to  approve  and  delegate  Federal 
authority  to  the  states.  For  further 
information  on  EPA's  proposed  rule  on 
CAA  section  112(1),  see  58  FR  29296. 
May  19. 1993. 

n.  Risk  Management  Programs 

A.  Clean  Air  Act  Requirements 

Today's  proposed  requirements  to 
develop  and  implement  a  risk 
management  program  are  in  response  to 
CAA  secUon  112(r)(7)(B).  Specifically. 
CAA  section  112(r)(7)(B)(i)  requires  EPA 
to  adopt  "reasonable  regulations  and 
appropriate  guidance"  to  provide  for  the 
prevention  and  detection  of  accidental 
releases  and  for  response  to  such 
releases.  As  appropriate,  the 
requirements  shall  address  the  use, 
operation,  repair,  replacement,  and 
maintenance  of  equipment  to  monitor, 
detect,  inspect,  and  control  accidental 
releases,  including  the  training  of 
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persons  in  the  use  and  maintenance  of 
equipment  and  in  the  conduct  of 
periodic  inspections.  The  regulatioDS 
shall  include  procedures  and  measures 
for  emergency  response  after  an 
accidental  release.  The  Act  reouires  that 
the  regulations  be  promulgated  by 
November  15, 1993. 
CAA  section  112(r)(7)(BMii)  states: 

The  regulations  under  this  subparagraph 
shall  require  the  owner  or  operator  of 
stationary  sources  at  which  a  regulated 
substance  is  present  in  man  than  a  threshold 
quantity  to  prepwre  and  implement  a  risk 
management  plan  to  detect  and  prevent  or 
minimize  accidental  releases  of  such 
substances  from  the  stationary  source,  and  to 
provide  a  prompt  emergency  response  to  any 
such  releases  in  order  to  protect  human 
health  and  the  environment. 

The  risk  management  plans  must 
include  a  hazard  assessment  that 
evaluates  potential  effects  of  an 
accidental  release  of  any  regulated 
substance.  The  hazard  assessment  must 
include  an  estimate  of  potential  release 
quantities  and  downwind  effects, 
including  potential  exposure  to 
populations.  The  assessment  also  must 
include  a  five-year  release  history, 
including  the  size,  concentration,  and 
duration  of  releases,  and  must  consider 
worst-case  release  scenarios.  The  risk 
management  plan  must  also  document  a 
prevention  program  including  safety 
precautions,  maintenance,  monitoring, 
and  employee  training  measures.  The 
final  specified  element  that  must  be 
documented  in  the  risk  management 
plan  is  an  emergency  response  program 
that  provides  specific  actions  to  be 
taken  in  response  to  a  release  to  protect 
human  health  and  the  environment, 
including  informing  the  public  and 
local  agencies,  emergency  health  care, 
and  employee  training. 

CAA  section  112(r)r7)(B){iii)  requires 
that  the  risk  management  plans  be 
registered  with  EPA.  The  plans  must  be 
submitted  to  the  implementing  agency, 
the  Chemical  Safety  and  Hazard 
Investigation  Board,  the  state  emergency 
response  commission  (SERC).  and  the 
local  emergency  planning  committee 
(LEPC).  These  plans  shall  be  available  to 
the  public  under  CAA  section  114(c). 
EPA  must  establish  a  system  for 
auditing  the  risk  management  programs. 
EPA  must  also  ensure  diat  plans  are 
updated  periodically. 

The  proposed  rule  would  require 
facilities  to  do  three  things: 

(1)  Register  with  EPA  tnree  years  after 
publication  of  the  final  rule  in  the 
Federal  Register.  The  registration  would 
consist  of  a  written  form  to  be  sent  to 
EPA  headquarters  indicating  that  the 
.    facility  is  covered  by  the  rule, 
identifying  the  regulated  substances 


triggering  the  registration  and  the 
quantity  of  those  substances  (in  ranges) 
in  a  process.  If  the  information  on  the 
registration  changes  (e.g. ,  because  new 
chemicals  are  added,  chemicals  are 
dropped,  or  the  quantity  changes), 
facilities  would  be  reqi^red  to  submit  an 
amended  registration  form; 

(2)  Develop  and  implement  a  risk 
management  program  that  includes  a 
hazard  assessment,  prevention  program, 
and  emergency  response  program,  and 
maintain  onsite  documentation  of  the 
implementation.  The  hazard  assessment 
would  include  offsite  consequence 
analyses  and  a  five-year  accident 
history.  The  prevention  program  would 
consist  of  a  process  hazard  anal3rsis, 
pnx»ss  safety  information,  standard 
operating  pnicedures  (SOPs).  training, 
maintenance,  pre-startup  reviews, 
management  of  change,  safety  audits, 
accident  investigations,  and  a 
management  system.  The  emergency 
response  program  would  reouire 
emergency  response  plans,  drills  or 
exercises,  and  coordination  with  public 
emergency  response  plans;  and 

(3)  Develop  and  submit  to  the 
Chemical  Safety  and  Hazard 
Investigation  Board,  the  implementing 
agency,  SERC.  and  LEPC.  a  risk 
management  plan  (RMP)  that  would 
document  the  results  of  the  risk 
management  program  including  a 
summary  of  the  offsite  consequence 
analysis,  a  list  of  major  hazards,  steps 
being  taken  to  address  those  hazards 
(i.e..  a  summary  of  the  facility's 
prevention  program),  a  five-year 
accident  history,  a  description  of  the 
emergency  response  program,  and  a 
description  of  the  management  system 
that  ensures  the  safety  of  the  facility  and 
the  implementation  of  the  required 
elements.  This  plan  will  be  available  to 
the  public. 

The  risk  management  program 
addresses  the  general  requirements  of 
CAA  section  112(r)(7)(BMi)  for 
regulations  to  provide  for  accidental 
release  detection  and  prevention.  The 
risk  management  plan,  referred  to  as  the 
RMP  in  this  preamble,  addresses  the 
specific  requirements  of  CAA  section 
112(r)(7)(B)(ii)  for  a  plan  that  provides 
governmental  entities  and  the  public 
with  information  on  the  hazards  found 
at  facilities  and  the  facilities'  plans  for 
addressing  the  hazards.  These  hazards 
would  be  identified  and  addressed 
through  implementation  of  the  risk 
management  program  elements. 
Therefore,  the  RMP  would  summarize 
the  results  of  hazard  assessments  and 
analyses  and  the  implementation  of  the 
risk  management  program  requirements. 
The  submission  requirements 
(registration  and  the  RMP)  address  the 


requirements  of  CAA  section 
112(r)(7)(B)(iii).  as  does  the  requirement 
for  a  system  to  audit  RMPs. 

B.  Other  CAA  Provisions  for  Regulations 

In  addition  to  CAA  section 
112(r)(7)(B),  CAA  section  112(r)(7)(A) 
authorizes  EPA  to  promulgate  "release 
prevention,  detection,  and  correction 
requirements  which  may  include 
monitoring,  record-keeping,  reporting, 
training,  vapor  recovery,  secondary 
containment,  and  other  design. 
equipment,  work  practice,  and 
operational  requirements."  EPA  is 
investigating  whether  regulations,  other 
than  today's  proposed  rule  en  risk 
management  programs,  are  necessary  to 
prevent  and  detect  accidental  releases. 

C.  Relationship  to  OSHA's  Process 
Safety  Management  Standard 

The  Clean  Air  Act  Amendments  of 
1990  (CAAA)  section  304  requires 
OSHA  to  promulgate  a  chemical  process 
safety  standard  and  a  list  of  highly 
hazardous  chemicals.  To  meet  this 
mandate,  OSHA  promulgated  its  process 
safety  management  standard.  The  OSHA 
standard  is  intended  to  protect  workers 
from  chemical  accidents  at  facilities 
using  highly  toxic,  reactive,  flammable, 
or  explosive  substances.  EPA's  mandate 
under  section  112(r)  of  the  CAA  is  to 
protect  pubUc  health  and  the 
environment. 

EPA  and  OSHA  have  met  regularly  to 
coordinate  their  rules  to  minimize 
conflicting  requirements.  To  minimize 
confusion  for  facilities  covered  by  both 
rules,  the  elements  and  language  of 
EPA's  proposed  prevention  program  are. 
to  the  maximum  extent  possible, 
identical  to  the  parallel  elements  in 
OSHA's  process  safety  management 
standard.  The  main  differences  between 
the  EPA's  proposed  rule  and  OSHA's 
standard  are  those  mandated  by  the 
CAA,  such  as  the  hazard  assessment 
(offsite  consequence  analysis,  the  five- 
year  accident  history),  the  emergency 
response  requirements,  registration,  and 
the  RMP  submission  to  the  Board, 
implementing  agency,  SERC,  and  LEPC. 
In  addition,  for  some  elements  of  the 
two  programs.  OSHA's  focus  is  on 
workplace  impacts  while  EPA's  focus  is 
on  offsite  consequences,  reflecting  the 
differing  statutory  mandates  of  the  two 
programs.  The  OSHA  standard  includes 
elements  specific  to  worker  issues  that 
EPA  has  not  included  in  its  proposed 
rule.  EPA  anticipates  that  facilities  in 
compliance  with  the  requirements  in 
the  OSHA  rule  also  will  be  in 
compliance  with  EPA's  proposed 
prevention  program  elements.  That  is. 
for  most  prevention  program  elements, 
facilities  that  are  in  compliance  with 
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OSHA's  process  safisty  management 
standard  will  not  need  to  do  anything 
different  or  create  different  onsite 
documentation  to  comply  with  EPA's 
proposed  prevention  program 
requirements.  Section  IV  of  this 
preamble  describes  the  differences  that 
exist  between  the  OSHA  standard  and 
EPA's  proposed  rule  and  outlines  the 
correspondence  between  EPA's 
proposed  rule  elements  and  the  OSHA 
standard. 

Because  EPA's  proposed  list  of 
chemicals  and  thresholds  and  OSHA's 
list  and  thresholds  are  not  identical 
(EPA  covers  more  substances  with  acute 
toxic  effects,  fewer  flammables  and 
explosives,  and  no  reactives)  and 
because  OSHA  does  not  cover  state  and 
local  government  employees,  the 
universes  of  fecilities  covered  by  the 
two  rules  are  not  identical,  although 
they  substantially  overlap.  See  Section 
X  of  this  preamble  for  a  discussion  of 
the  universe  of  fodlities  covered  by 
today's  proposed  rule. 

in.  Discussion  of  the  Proposed  Rnle 

A.  Introduction 

AIChE,  in  its  Technical  Management 
of  Chemical  Process  Safety,  says: 

Managament  systems  tar  chemical  process 
safety  are  comprehensive  sets  of  policies, 
procedures,  and  practices  designed  to  ensure 
that  barriers  to  major  incidents  are  in  place, 
in  use,  and  effective.  The  management 
systems  serve  to  integrate  process  safety 
concepts  into  the  ongoing  activities  of 
everyone  involved  in  operations — from  the 
chemical  process  operators  to  the  chief 
executive  officer.  •  •  •  Effective  process 
safety  management  systems  can,  and  do,  vary 
a  great  deal  in  how  they  are  implemected. 
However,  they  always  address  the  need  for 
managing  the  process  safety-ielated  aspects 
of  technology,  fecilitias,  personnel, 
hazardous  materials,  and  emergency 
responses. 

The  purpose  of  today's  proposed  rule 
is  to  require  industry  to  develop  such  an 
integrated,  holistic  approach  to 
managing  the  risks  posed  by  the 
presence  and  use  of  regulated 
substances.  EPA's  proposed  rule  builds 
on  process  safety  management  elemmits 
included  in  OSHA's  standard:  process 
information,  process  hazard  analysis, 
standard  o]>erating  procedures,  training, 
pre>startup  reviews,  mechanical 
integrity,  management  of  change, 
accident  investigation,  safety  audits, 
and  emergency  response.  The 
implementation  of  these  elements  and 
the  development  of  the  RMP  that  will  be 
submitted  to  governmental  authorities 
will  assist  the  owners  and  operators  of 
facilities  to  identify  hazards  and 
construct  a  management  system  that 
addresses  the  hazards  in  a  manner  that 


is  most  efiiective  for  the  specific 
drcimistances  and  complexity  of  the 
facility. 

EPA's  proposed  rule,  particularly  the 
prevention  program,  emphasizes  the 
importance  of  management  and 
management  commitment  for  two 
reasons.  First,  without  management 
commitment  and  an  integrated  system 
for  managing  process  safety,  H  is 
unlikely  that  safety  will  be  consistently 
recognized  as  a  priority.  Second, 
although  for  some  {acilities  better  or 
dififermit  tedwologies  may  be  the  most 
effective  methods  of  addressing  hazards, 
the  technologies,  by  themselves,  cannot 
ensure  safety.  Equipment  must  be 
maintained  and  workers  trained  in  its 
proper  uses.  Changes  in  the  process  or 
procedores  may  afiiect  the  safis  operation 
of  technologies.  Only  with  an  integrated 
management  system  that  continually 
evaluates  the  safety  of  a  facility  can  the 
hazards  posed  by  regulated  substances 
be  managed  to  minimize  the  likelihood 
of  accidental  releases. 

Besides  lessening  the  likelihood  and 
severity  of  accidents,  the 
implementation  of  process  safety 
management  can  help  facilities  run 
more  efficiently.  Companies  that  have 
instituted  risk  management  programs 
report  reductions  in  injuries,  lost-time 
accidents,  mechanical  breakdowns, 
maintenance  costs,  and  material  losses. 
Safety  improvements  will  result  in 
lower  insurance  costs.  By  preventing 
accidental  releases,  companies  may 
minimize  environmental  damage  and 
necessary  cleanup  costs.  See  Section  X 
of  this  preamble  for  a  discussion  of  the 
benefits  of  this  rule. 

B.  Applicability 

The  CAA  states  that  fiacilities  covered 
by  the  risk  management  program 
regulations  are  those  that  have  more 
than  a  threshold  quantity  of  a  regulated 
substance  based  on  the  final  list  and 
thresholds  EPA  will  promulgate.  In  its 
list  and  threshold  rule,  EPA  is 
proposing  to  exempt  ammonia  vihen 
used  as  an  agricultural  nutrient  and 
held  by  a  fanner.  EPA  requests 
comments  on  the  proposed  exemption 
and  requests  infonnation  on  whether 
EPA  should  develop  an  accident 
prevention  rule  directed  strictly  to 
farmers  using  ammonia  as  a  fertilizer. 
EPA  notes  that  farm  contractors  who 
sell  and  apply  ammonia  as  a  fertilizer 
would  be  covered  by  today's  proposed 
rule. 

EPA  estimates  that  approximately 
140,425  facilities  would  be  affected  by 
today's  proposed  rule.  Approximately 
87,800  of  those  facilities  would  also  be 
covered  by  OSHA's  process  safety 
management  standard.  The  largest 


sectors  covered  by  the  rules  would  be 
cold  storage  fecilities  (which  use 
ammonia  as  a  refrigerant),  public 
drinking  water  systems  and  pubUdy 
owned  treatment  works,  manufectuTBrs, 
and  propane  retailers.  Some  wholesalers 
and  service  industries  would  also  be 
covered.  See  Section  X  of  this  preamble 
for  a  discussion  of  the  estimated 
coverage  and  costs  of  diis  proposed  rule. 

The  risk  management  program  rules 
would  affect  only  those  areas  at 
facilities  where  regulated  substances  are 
manufactured,  processed,  used,  stored, 
or  otherwise  handled.  If  a  fedlity  uses 
a  regulated  substance  in  quantities 
above  a  threshold  in  only  one  process 
(e.g.,  wastewater  treatment  or 
refrigeration),  only  that  process  (as  well 
as  any  tmloading,  transferring,  and 
storing  of  the  substance)  woidd  be 
covered  by  the  rule.  If  a  single  process 
at  a  fedlity  includes  more  than  one 
.  regulated  substance,  a  single  process 
hazard  analysis  may  cover  all  regulated 
substances  for  that  process.  EPA  realizes 
that  some  fedlities,  such  as  batch 
processors  (e.g.,  spedalty  chemical 
manufecturers),  may  have  regulated 
substances  on  site  for  limited  periods 
during  the  year;  for  example,  a  batch 
processor  may  use  a  regulated  substance 
for  only  one  month  during  the  year.  In 
some  cases,  these  fedlities  may  not  be 
able  to  predirt  accurately  which 
substances  they  will  be  handling. 
However,  the  Agency  believes  it  is 
important  for  any  facility  that  handles  a 
regulated  substance  to  have  In  place  a 
program  to  manage  risks  and  ensure  safe 
operations.  Because  regulated 
substances  would  not  be  covered  if  they 
represent  less  than  one  percent  by 
weight  of  a  solution.  EPA  does  not 
expect  that  the  risk  management 
program  of  publidy  owned  treatment 
works  would  need  to  cover  the 
substances  they  receive  from  fadlities 
for  treatment 

C.  Definitions 

A  "significant  acddental  release" 
means  any  acddental  release  of  a 
regulated  substance  that  has  caused  or 
has  the  potential  to  cause  ofisite 
consequences  such  as  death,  injxu^,  or 
adverse  effects  to  human  health  or  the 
environment  or  to  cause  the  public  to 
shelter  in  place  or  be  evacuated  to  avoid 
such  consequences. 

"Worst-case  release"  would  mean  the 
loss  of  all  of  the  regulated  substance 
from  the  process  in  an  acddental  release 
that  leads  to  the  worst  offsite 
consequences. 

D.  iiisJ:  Management  Program  Elements 

The  Qean  Air  Act  mandates  that  the 
risk  management  plan  document  three 
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elements:  a  hazard  assessment,  a 
prevention  program,  and  an  emergency 
response  program.  This  section 
discusses  the  elements  EPA  is  proposing 
for  the  risk  management  program  to 
develop  each  of  the  plan  requirements. 

Hazard  Assessment 

As  discussed  above,  the  Clean  Air  Act 
requires  a  hazard  assessment  that 
includes  evaluation  of  a  range  of 
releases  including  worst-case  accidental 
releases:  analyses  of  potential  offsite 
consequences:  and  a  five-year  accident 
history.  The  language  in  the  Conference 
Report  suggests  a  more  extensive 
assessment  that  would  require  a  formal 
process  hazard  analysis  (e.g.,  basic  data 
on  the  source,  identification  of  potential 
points  of  release,  review  of  the  efficacy 
of  release  and  control  measures).  To 
allow  EPA's  prevention  program 
requirements  to  parallel  OSHA's  process 
safety  management  standard,  EPA  is 
proposing  to  separate  the  offsite 
consequence  analysis  and  five-year 
accident  history  from  the  formal  process 
hazard  analysis  requirement.  The 
proposed  rule  would  require  a  hazard 
assessment  that  examines  a  range  of 
accidental  release  scenarios,  selects  a 
worst-case  accidental  release  scenario, 
analyzes  offsite  consequences  for 
selected  release  scenarios  including 
worst  case,  and  documents  a  five-year 
history  of  significant  accidental  releases 
and  accidental  releases  with  the 
potential  for  offsite  consequences.  The 
other  elements  suggested  in  the 
Conference  Report  would  be  included 
imder  the  prevention  program  in  the 
process  hazard  analysis  requirement. 

EPA  is  proposing  that  facilities 
complete  a  hazard  assessment  for  each 
regulated  substance  present  above  the 
threshold  quantity.  Facilities  that  use 
the  regulated  substance  above  its 
threshold  in  several  locations  or 
processes  would  need  to  evaluate  a 
range  of  accidental  releases  and 
determine  a  worst-case  release  scenario 
for  each  location.  The  range  of  releases 
should  include  only  those  events  that 
could  lead  to  significant  releases  (i.e.. 
accidental  releases  that  have  the 
potential  to  cause  offsite  death,  injury, 
or  serious  adverse  effects  to  human 
health  or  the  environment).  EPA 
requests  comments  on  this  issue. 

EPA  is  proposing  to  define  the  worst- 
case  release  as  the  instantaneous  loss  of 
all  of  the  regulated  substance  in  a 
process,  with  failure  of  all  mitigation 
systems  (active  and  passive).  EPA 
recognizes  that  this  definition  may 
require  facilities  to  consider  release 
scenarios  that  are  highly  unlikely.  Such 
a  definition  will,  however,  define  for  the 
public  the  extreme  worst-case.  The 


proposed  definition  will  also  reduce  the 
burden  on  regulated  facilities;  a 
requirement  for  analysis  of  a  "credible 
worst-case"  would  lead  to  more 
analyses  and  documentation  to  defend 
the  selected  scenario.  In  addition,  if 
each  facility  defined  its  own  worst-case, 
local  authorities  could  find  it  difficult  to 
compare  the  results.  EPA  requests 
comments  on  the  worst-case  definition. 

The  Agency  recognizes  that  this 
approach  differs  from  the  approach  EPA 
used  in  its  Technical  Guidance  for 
Hazards  Analysis  for  local  planners  to 
assess  credible  worst-case  releases  for 
purposes  of  screening  out  situations 
with  little  or  no  impact.  The  credible 
worst  case  in  the  guidance  assumed  that 
the  entire  quantity  of  a  substance  was 
released  from  the  largest  vessel  or  group 
of  interconnected  vessels.  Gases  were 
assimied  to  be  released  in  10  minutes 
while  liquids  were  assiuned  to  be 
spilled  on  the  ground  or  in  a  diked  area 
and  allowed  to  volatilize.  Downwind 
impacts  were  assessed  using 
conservative  meteorologiccd  conditions. 
The  Agency  still  supports  this  approach 
for  screening,  however,  the 
methodology  does  not  fully  account  for 
site-specific  conditions  that  affect  the 
rate  of  release.  For  example,  gases  may 
be  stored  in  a  liquefied  state  or  a  liquid 
may  be  handled  in  large  quantities  at 
higher  than  ambient  temperatures  giving 
much  different  release  rates.  The 
Agency  believes  that  the  worst-case 
analysis  should  account  for  site-specific 
conditions  and  physical  chemical 
properties. 

Trie  Agency  considered  defining 
worat  case  as  the  instantaneous  loss  of 
the  regulated  substance  from  the  largest 
containment  vessel  or  pipeline  on  site. 
This  approach  is  similar  to  the 
Technical  Guidance  approach. 
However,  because  the  threshold 
quantity  applies  to  the  quantity  in  a 
process  and  the  definition  of  a  process 
defines  the  vessels  and  piping  to  be 
considered,  the  worst  case  should 
refiect  the  accidental  release  that  could 
occur  from  catastrophic  vessel  and 
piping  failures.  The  Agency  requests 
comments  on  this  approach. 

In  addition  to  the  worst-case  release 
scenarios,  EPA  would  require  facilities 
to  analyze  other  more  likely  significant 
accidental  release  scenarios  for  each 
process  in  which  the  regulated 
substance  is  used  above  the  threshold 
quantity.  The  proposed  rule  specifies 
several  possible  accident  causes  that 
facilities  should  consider  when  defining 
these  more  likely  release  scenarios.  The 
list,  however,  should  not  be  viewed  as 
all  inclusive.  Each  facility  should 
examine  its  processes  to  determine  the 
event  or  sequence  of  events  that  may 


lead  to  significant  accidental  releases. 
When  examining  these  potential  release 
scenarios,  facilities  would  be  allowed  to 
assume  that  passive  mitigation  systems, 
such  as  containment  dikes,  functioned 
properly.  Active  mitigation  systems, 
such  as  excess  flow  valves,  fail-safe 
systems,  scrubbers,  flares,  deluge 
systems,  and  water  curtains,  would  be 
assumed  to  foil.  EPA  requests  comments 
on  this  approach.  The  Agency  plans  to 
issue  guidance  on  the  evaluation  of  a 
range  of  accidental  releases  and 
determination  of  the  worst-case 
scenario. 

The  proposed  rule  does  not  specify 
the  number  of  other  more  likely 
significant  accidental  release  scenarios 
facilities  would  be  required  to  analyze. 
Although  this  approach  provides 
flexibility,  it  may  create  uncertainty 
about  what  EPA  will  consider  an 
adequate  number  of  scenarios.  EPA 
requests  comments  on  whether  it  should 
specify  a  minimum  number  of  scenarios 
to  be  analyzed,  whether  the  minimum 
should  vary  with  the  complexity  of  the 
facility,  and  what  the  minimum(s] 
should  be. 

Once  the  worst-case  and  more  Ukely 
significant  accidental  release  scenarios 
are  identified,  the  facility  would  be 
required  to  analyze  the  potential  offsite 
consequences  associated  with  these 
scenarios.  The  offsite  analyses  would 
estimate,  using  models  or  other 
approaches  specific  to  each  substance, 
the  possible  rate  of  release,  quantity 
released,  and  duration  of  the  release. 
and  the  distances  in  any  direction  that 
the  substance  could  travel  before  it 
dispersed  enough  to  no  longer  pose  a 
hazard  to  the  public  health  or 
environment.  Facilities  would  be 
required  to  analyze  the  releases  under 
average  weather  conditions  for  the 
facility  and  worst-case  weather 
conditions,  which  would  be  defined  as 
a  wind  speed  of  1.5  meters  per  second 
and  F  stability  (moderately  stable 
weather  conditions).  For  flammables 
and  explosives,  the  analyses  should 
consider  the  distances  in  all  directions 
that  might  be  affected  by  pressure 
waves,  fire,  or  debris.  The  analyses 
would  also  identify  all  populations  that 
could  be  affected  by  such  a  release, 
including  sensitive  popxilations  (e.g.. 
schools,  hospitals),  and  would  detail 
potential  environmental  damage.  EPA 
requests  comments  on  the  level  of  detail 
needed  to  define  the  population 
potentially  exposed. 

The  fate  and  transport  of  the  regulated 
substances  can  be  evaluated  using  air 
dispersion  models.  EPA  has  published 
guidance  on  conducting  similar 
analyses  in  its  Technical  Guidance  for 
Hazards  Analysis,  much  of  which  could 
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be  useful  in  developing  the  o^te 
consequence  analyses.  Computer 
models  to  estimate  the  impacts  of  vapor 
cloud  explosions  also  are  available. 
EPA,  the  Dep>artment  of  Transportation 
POT),  and  the  Federal  Emergmcy 
Management  Agency  have  developed  a 
model— the  Automated  Resoiirces  for 
Chemical  Hazard  Incident  Evaluation 
(ARCHIE) — for  vapor  cloud  explosion 
evaluation.  The  World  Bank's 
WHAZAN  model  also  evaluates  this 
type  of  incident,  as  do  other 
commercially  available  models.  Simple 
equations  can  be  used  to  calculate  the 
impacts  of  explosions  at  various 
distances.  EPA  plans  to  develop 
additional  guidance  to  assist  facilities  in 
analyzing  offsite  impacts. 

Although  the  worst-case  scenario  is 
specifically  defined,  facilities  are  likely 
to  use  different  models  and  approaches 
to  estimate  offsite  impacts.  In  addition, 
facilities  may  need  to  use  diffierent 
models  and  analytical  techniques  to 
account  for  site-specific  conditions  in 
assessing  offsite  impacts  associated  with 
other  scenarios.  The  Agency  recognizes 
that  facilities  will  need  to  have  inhouse 
expertise  or  hire  consultants  with  such 
expertise  to  complete  these  of^ite 
impact  analyses.  This  may  pose  a 
significant  resource  burden  on  some 
facilities,  and  the  different  approaches 
and  models  can  make  the  offsite 
consequence  results  more  difficult  for 
local  emergency  planners  to  use.  The 
Agency  is  working  on  ways  to  minimize 
this  burden  and  make  the  results  useful 
for  local  emergency  planners.  For 
example,  the  statute  requires  the 
Administrator  to  issue  RMP  guidance 
and  model  RMPs.  The  Agency  is 
considering  the  development  of  a  set  of 
simple,  generic  tools  that  would  be 
included  in  the  guidance  and  that  could 
be  used  for  the  assessment  of  of^te 
impacts.  EPA  could  develop,  for 
example,  a  generic  methodology  for 
assessing  the  offsite  impacts  similar  to 
the  methodology  included  in  the 
Technical  Guidance  for  Hazards 
Analysis  cited  above.  Using  a  generic 
methodology  for  assessing  the  offsite 
impacts  would  allow  a  more  direct 
comparison  among  facilities  of  potential 
offsite  consequences.  At  the  same  time, 
this  approach  could  reduce  the  resource 
burden  imposed  by  the  rule  on  many 
facilities,  particularly  smaller 
businesses  by  reducing  the  need  for 
consultants  to  perform  the  offsite 
consequence  analysis. 

The  Agency  recognizes  the  limitations 
associated  with  simple,  generic  tools 
that  will  need  to  cover  a  potentially 
wide  variety  of  scenarios.  It  would  be 
difficiilt  to  construct  a  generic 
methodology  which  indudes 


assumptions  about  the  diaractaristics  of 
chemicals,  the  range  of  chemical 

Erocesses  (e.g..  conditions  involving 
igh  temperatures  and  pressures),  and 
other  site-specific  parameter*.  As  a 
result,  a  generic  otetbodology  will 
generally  be  less  sensitive  to  these 
conditions  (m  attributes)  and  may  yield 
overly  conservative  or  less  realistic 
estimates  of  ofiisite  impacts.  The  Agency 
requests  comments  on  this  approadi 
■and  requests  input  on  possible 
innovative  ways  to  assist  focilities  in 
offsite  impact  analysis  that  might  reduce 
the  burden  and  provide  meaningful, 
useful  results. 

Specific  information  on  the  worst- 
case  scenario  will  help  public 
emergency  planners  and  responders 
recognize  the  maximum  hazard 
potential  surrounding  the  fecility.  The 
Agency  recognizes,  however,  that  the 
worst-case  scenario  may  oftsn  be  highly 
unlikely  in  comparison  to  other  release 
scenarios  with  lesser  potential 
consequences.  Focusing  on  the  worst- 
case  scenario  alone,  therefore,  could 
lead  public  agencies  and  the  public  to 
overestimate  the  threat  posed  by  a 
facility.  For  this  reason,  EPA  believes 
that  facilities  must  examine  a  range  of 
events  in  addition  to  the  worst-case 
scenario  and  communicate  information 
on  these  events  to  public  agencies  and 
the  pubhc  to  provide  additional 
information  on  the  hazards  posed  by  the 
facility.  In  addition,  EPA  does  not  want 
facilities  to  focu^  solely  on  the  worst- 
case  release  because  other  release 
scenarios  are  of  concern,  are  generally 
far  more  likely  than  a  worst-case  release 
scenario,  and  must  be  addressed  in  the 
prevention  program.  Therefore,  EPA  is 
requiring  jEacilities  to  analyze  hazards 
associated  not  only  with  the  worst-case 
scenario,  but  also  with  more  likely 
simificant  releases. 

EPA  would  require  that  fadUties 
update  the  offsite  consequence  anal^-ses 
every  five  years,  with  the  RMP  update, 
or  sooner  if  changes  at  the  facility  or  its 
surroundings  mi^t  reasonably  be 
expected  to  make  the  results  inaccurate 
to  a  significant  degree.  For  example,  a 
substantial  increase  or  decrease  in  the 
quantity  of  a  regulated  substance  could 
significantly  change  the  distance  a 
substance  could  travel  before  dispersing 
and  posing  no  hazard.  Mafor  changes  in 
housing  or  land-use  patterns,  such  as 
the  construction  of  new,  large-scale 
housing  developments  or  commercial 
areas,  could  change  substantially  the 
population  potentially  affected. 

A  final  element  of  the  hazard 
assessment  specified  in  the  Act  is  a  five- 
year  history  of  releases  of  regulated 
substances.  EPA  interprets  the  accident 
history  requirement  to  cover  signifi.cant 


J 


accidental  releases  and  incidents  that 
had  the  potential  fior  ofisita 
consequences  because  CAA  section 
112(r)  is  directed  «t  preventing  sudi 
releasee.  EPA  is  proposing  to  require  the 
history  to  document  releases  that  caused 
or  had  the  potential  to  cause  offsite 
consequences.  As  mandated  by  statute, 
the  history  must  include  the  substance 
and  quantity  released,  the  concentration 
of  the  substance  when  released,  aiKl  the 
duration  of  the  release.  EPA  is  also 
proposing  that  the  date  of  the  release, 
time  of  the  release,  and  any  o£kite 
consequences  (e.g.,  evacuations, 
injuries,  envirorunental  effiscts)  be 
included.  EPA  believes  that  for  releases 
of  to»c  substances,  most  of  the  releases 
that  meet  the  criteria  are  already 
reported  to  the  Federal  or  state 
governments  under  CERCLA  and  SARA 
Title  in.  Therefore,  development  of  the 
five-year  history  of  significant 
accidental  releases  would  create  little 
additional  burden  on  faciUties  beyond 
maintaining  records. 

Prevention  Program 

The  Act  requires  that  the  risk 
management  plan  include  a  prevention 
program  that  covers  safety  precautions 
and  maintenance,  monitoring,  and 
employee  training  measures.  Although 
the  Act's  requirements  for  the 
prevention  program  are  general,  a 
consensus  exists  among  industry, 
professional  organizations,  labor,  public 
interest  groups,  and  government  on 
what  constitutes  a  good  risk 
management  program.  In  its  Review  of 
Emergency  Systems,  EPA  Usted 
elements  of  good  management 
programs.  The  American  Institute  of 
Chemical  Engineers  (AIChE)  has 
published  Guidelines  for  Technical 
Management  of  Chemical  Frocesa 
Safety,  which  includes  basically  the 
same  elements.  Delaware,  New  Jersey, 
California,  and  Nevada  have  each 
adopted  state  risk  management  program 
regulations  that  again  cover  a  similar  set 
of  elements.  The  OSHA  chemical 
process  safety  management  standard 
covers  this  same  set  of  elements.  Labor 
and  environmental  groups 
recommended  similar  requirements  to 
Congress  and  the  agencies.  Therefore, 
the  prevention  program  EPA  is 
proposing  today  consists  of  elements 
that  the  Federal  government  and  several 
state  agencies,  as  well  as  trade 
assodations,  professional  organizations, 
labor,  and  public  interest  groups  believe 
are  necessary  in  order  to  have  an 
integrated  approach  to  understanding 
and  managing  risks  associated  with 
regulated  substances  at  a  fadlity.  The 
elements  of  this  integrated  approach  are 
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consistent  with  and  fulfill  the 
requirements  of  the  statute. 

EPA  is  proposing  a  prevention 
program  toat  adopts  and  builds  on 
OSHA's  process  safety  management 
standard  and  covers  nine  procedural 
areas:  Process  hazard  analysis,  process 
safety  information,  standard  operating 
procedures  (SOPs),  training, 
maintenance,  pre-startup  review, 
management  of  change,  safety  audits, 
and  accident  investigation.  Tlie  degree 
of  complexity  required  for  compliance 
for  each  element  will  depend  on  the 
complexity  of  the  facility.  For  example, 
development  of  process  safety 
information  would  take  far  more  time 
and  would  require  greater  expertise  at  a 
large  petrochemical  fodlity  than  it 
woula  at  a  small  drinking  water  system. 
As  they  develop  plans  for  implementing 
the  elements,  facility  owners  or 
operators  would  have  to  consider  the 
complexity  of  their  chemical  use,  the 
hazards  potentially  posed  by  the 
chemicals,  and  potential  consequences 
of  an  accidental  release. 

The  prevention  program  elements 
must  be  integrated  with  each  other  on 
an  ongoing  basis.  For  example,  each 
time  a  new  substance  is  introduced  to 
a  process  or  new  equipment  is  installed, 
the  process  hazard  analysis  must  be 
reviewed,  SOPs  updated,  training  and 
maintenance  programs  revised,  with 
new  training  if  needed.  An  investigation 
of  a  near  miss  or  a  safety  audit  may 
reveal  the  need  for  revised  operating 
and  maintenance  procedures,  which 
will  lead  to  revisions  to  SOPs,  training, 
and  maintenance.  The  investigation  or 
audit  may  also  indicate  a  need  to  review 
the  process  hazard  analysis.  The 
management  system  should  ensure  that 
a  change  in  any  single  element  leads  to 
a  review  of  other  elements  to  identify 
any  impacts  caused  by  the  change. 

Management  System 

Because  it  is  essential  that  all  of  the 
prevention  program  elements  be 
integrated  into  a  management  system 
that  is  implemented  on  an  ongoing 
basis,  EPA  is  proposing  that  the  owner 
or  operator  of  the  facility  designate  a 
single  person  or  position  to  be 
responsible  for  the  development  and 
implementation  of  the  overall  program. 
At  facilities  where  individual  elements 
of  the  program  are  handled  by  different 
people  or  divisions,  the  names  or 
positions  of  the  people  responsible  for 
each  element  would  also  be  specified 
and  an  organization  chart  or  similar 
document  required  to  de^e  the  lines  of 
authority.  At  a  small  facility,  a  single 
person  may  be  responsible  for  all 
elements.  At  a  large  company,  separate 
divisions  may  handle  emergency 


response,  training,  and  maintenance: 
SOPs  may  be  developed  separately  for 
each  process  area;  safety  audits  may  be 
conducted  by  corporate  officials.  In 
such  a  situation,  it  is  essential  that  the 
involved  divisions  communicate  with 
each  other  regularly  so  that  the  people 
in  charge  of  training  know  when  SOPs 
have  been  revised  and  that  the 
emergency  response  personnel  know 
when  changes  to  processes  may  affect 
the  hazards  in  a  location.  The  purpose 
of  the  proposed  management 
requirement  is  to  have  facility 
management  define  a  system  that 
integrates  the  implementation  of  the 
elements  and  assigns  responsibility  for 
that  implementation. 

Process  Hazard  Analysis 

The  AIChE's  Guidelines  for  Hazard 
Evaluation  Procedures  (AIChE,  1985) 
defines  a  hazard  evaluation  (also  known 
as  a  process  hazard  analysis)  as  a 
procedure  intended  "to  identify  the 
hazards  that  exist,  the  consequences 
that  may  occur  as  a  result  of  the 
hazards,  the  likelihood  that  events  may 
take  place  that  would  cause  an  accident 
with  such  a  consequence,  and  the 
likelihood  that  safety  systems, 
mitigating  systems,  and  emergency 
alarms  and  evacuation  plans  would 
function  properly  and  eliminate  or 
reduce  the  consequences." 

A  process  hazard  analysis  involves 
the  application  of  a  formal  technique, 
such  as  a  "What  If'  or  a  hazards  and 
operability  study  (HAZOP).  (AIChE's 
Guidelines  for  Hazard  Evaluation 
Procedures  provides  descriptions  of 
these  techniques.)  Formal  techniques 
provide  a  method  for  a  rigorous,  step- 
by-step  examination  of  processes, 
process  equipment  and  controls,  and 
procedures  to  identify  each  point  at 
which  a  mishap  may  occur  (e.g.,  a  valve 
failing,  a  gauge  malfunctioning,  hxunan 
error)  and  examine  the  possible 
consequences  of  that  mishap,  by  itself 
and  in  combination  with  other  possible 
mishaps.  The  result  of  a  properly 
conducted  process  hazard  analysis  is  a 
list  of  possible  hazards  of  the  process  at 
the  facility  that  could  lead  to  a  loss  of 
containment  and  release  of  a  regulated 
substance.  Process  hazard  analyses  must 
be  conducted  by  people  trained  in  the 
techniques  and  knowledgeable  about 
the  process  and  facility  being  examined. 
Such  evaluations  usudly  require  at  least 
two  people,  with  other  experts 
contributing  to  the  process  when 
necessary;  a  HAZOP  may  require  a  core 
team  of  five  to  seven  people.  For  a 
simple  process,  the  process  hazard 
analysis  may  take  a  day  or  two;  for 
complex  processes,  the  evaluation  may 
take  six  weeks  to  three  months. 


Although  each  prevention  program 
requirement  is  important,  EPA 
considen  the  process  hazard  analysis 
the  critical  element  in  developing  a  risk 
management  program.  When  EPA 
analyzed  the  data  collected  for  the 
Review  of  Emergency  Systems,  it  was 
clear  that  a  substantial  number  of 
respondents  did  not  recognize  the 
hazards  associated  with  either  the 
chemicals  involved  or  the  processes 
used.  For  the  most  commonly  used, 
high-volume  chemicals,  such  as 
ammonia  and  chlorine,  a  large  number 
of  fodlities  were  relatively  unaware  of 
the  hazards  involved.  A  process  hazard 
analysis  would  help  facilities  identify 
hazards  and  ways  to  address  them.  For 
example,  a  1989  explosion  and  fire  at  a 
facility  in  Baton  Rouge,  Louisiana,  led 
to  a  partial  loss  of  pressure,  power,  and 
fire  water  because  the  power,  steam,  and 
water  lines  were  co-located  with  the 
lines  carrying  flammable  gases.  The 
losses  complicated  and  prolonged  the 
process  of  responding  to  the  release, 
thereby  increasing  the  damage  caused 
by  the  release.  Similar  problems 
occurred  at  a  facility  in  Norco, 
Louisiana,  where  an  explosion  led  to  the 
loss  of  all  utilities.  A  thorough  and 
properly  done  process  hazard  analysis 
should  identify  these  types  of  potential 
hazards  and  allow  facilities  to 
determine  how  to  mitigate  the  problems. 
Process  hazard  analyses  also  identify 
situations  where  major  accidents  due  to 
control  failure  (e.g.,  pressure  gauges, 
overfill  alarms)  could  be  prevented  by 
redundant  or  backup  controls  or  by 
frequent  maintenance  and  inspection 
practices. 

Many  other  elements  of  a  risk 
management  program  should  flow  fi-om, 
or  at  least  be  revised  based  on.  the 
results  of  the  process  hazard  analysis. 
Existing  standard  operating  procedures, 
training  and  maintenance  programs,  and 
pre-startup  reviews  may  need  to  be 
revised  to  reflect  changes  in  either 
practices  or  equipment  that  derive  from 
the  process  hazard  analysis.  The  process 
hazard  analysis  may  help  define  critical 
equipment  that  requires  preventive 
maintenance,  inspection,  and  testing 
programs.  It  may  also  help  a  facility 
focus  its  emergency  response  programs 
on  the  most  likely  and  most  serious 
release  scenarios.  For  many  facilities, 
the  process  hazard  analysis  may  be 
necessary  to  help  define  the  worst-case 
release  scenario  that  generates  the  worst 
offsite  consequences.  A  secondary 
benefit  of  the  process  hazard  analysis  is 
that  it  also  can  be  used  to  identify 
pollution  prevention  opportimities.  The 
same  changes  in  procedures,  equipment, 
controls,  or  chemicals  that  may  lessen 
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the  likelihood  of  an  accidental  release 
often  increase  the  efSciency  of 
operations  and  result  in  waste 
minimization.  These  changes  may 
reduce  costs  for  facilities  by  improving 
the  consistency  and  quality  of  products 
and  by  decreasing  the  amount  of  waste 
that  needs  to  be  treated. 

The  proposed  rule  would  require 
facilities  to  conduct  process  hazard 
analyses  after  determining  a  priority 
order  for  the  analyses  based  on  the 
degree  of  hazard  posed  by  the  processes 
covered  by  the  rule;  that  is,  the  fadUty 
would  have  to  conduct  its  analyses  on 
the  most  hazardous  processes  first, 
where  the  degree  of  hazard  is  related  to 
potential  offsite  consequences, 
operating  history  of  the  process,  and  the 
age  of  the  process.  Facilities  would  be 
required  to  use  one  or  more  of  six 
tedmiques:  What  If.  C3iecklist,  What  If/ 
Checklist,  HAZOP,  failure  mode  and 
effects  analysis,  or  fault  tree  analysis. 
Facilities  could  also  use  an  equivalent 
methodology  provided  the  facility  covdd 
demonstrate  that  the  methodology  is 
equivalent  to  the  listed  methods. 

The  complexity  of  the  process  hazard 
analysis  procedure  will  depend  on  the 
complexity  of  the  processes  to  which  it 
is  applied.  Any  of  the  Usted  techniques 
can  be  used  for  siniple  and  complex 
processes  although,  for  simple 
processes,  the  simpler  procedures,  such 
as  the  What  If,  may  be  more  appropriate. 
Facilities  such  as  wholesalers  who  load, 
unload,  store,  and  sometimes  repackage 
regulated  substances  would  be  able  to 
use  a  simple  technique  such  as  a 
checkhst  to  ensure  that  the  substances 
are  stored  and  handled  properly  and 
that  fire  suppression  systems  are 
appropriate  for  the  substances  at  the 
facility.  Application  of  the  more 
complex  procediires,  such  as  the 
HAZOP  or  fault  tree,  requires 
considerable  technical  expertise  and 
may  be  more  appropriate  for  complex 
processes,  such  as  those  at 
petrochemical  facilities.  In  some  cases, 
facilities  will  want  to  use  several 
techniques;  for  example,  a  facility  might 
start  with  a  What  If  analysis  to  identify 
high  hazard  areas,  then  use  a  HAZOP  or 
fault  tree  method  to  examine  those  areas 
in  greater  detail.  EPA  is  planning  to 
develop  guidance  to  help  facilities 
select  and  use  process  hazard  analysis 
techniques. 

The  process  hazard  analysis  would 
require  facilities  to  conduct  a  systematic 
examination  of  the  process  and 
procedures  to  identify  ways  in  which 
equipment  malfunction,  human  error,  or 
e}demal  events  could  lead  to  an 
accidental  release.  The  evaluation 
would  also  review  the  efficacy  of 
prevention  and  control  measures  to 


prevent  accidental  releases.  The  team 
conducting  the  process  hazard  analysis 
would  include  at  least  one  person 
knowledgeable  in  the  technique  and  one 
knowledgeable  in  the  process.  EPA 
requests  comments  on  whether  the 
requirement  for  a  person  knowledgeable 
in  the  technique  snotild  be  waived  for 
facilities  using  checklists  and  what  if 
questions  from  a  model  RMP.  The  team 
would  be  required  to  submit  findings 
and  recommendations  to  the  owner  or 
operator,  who  then  would  have  to 
document  all  actions  taken  in  response 
to  the  findings  and  recommendations, 
including  schedules  for  implementing 
changes.  In  resp>onse  to  the  CAA's 
requirement  that  the  prevention 
program  include  monitoring,  EPA  is 
proposiiig  that  the  owner  or  operator 
investigate  and  doaunent  a  plan  for  (or 
a  rationale  for  not)  installing  systems  to 
detect,  contain,  or  mitigate  accidental 
releases  if  such  systems  are  not  already 
in  place.  Because  accidental  releases 
can  be  limited  or  mitigated  by  the  use 
of  detection,  secondary  containment, 
and  mitigation  systems,  fedlities  should 
consider  whether  the  hazards  they  have 
identified  could  be  addressed  through 
sucb  systems.  The  decision  on  whether 
such  systems  are  the  best  way  to  address 
the  hazard  must,  however,  rest,  in  the 
first  instance,  with  the  fadlity's 
management.  In  some  cases,  monitors 
and  detectors  do  not  exist;  mitigation 
systems  may  not  be  technically  feasible 
for  certain  types  of  releases.  In  other 
cases,  steps  such  as  improved 
procedures  and  maintenance  may 
provide  a  more  cost-effective  approach 
to  controlling  the  hazards.  The  purpose 
of  the  requirement  is  to  ensxire  that 
facilities  consider  the  available  options 
and  find  the  best  method  for  the  facility 
to  address  acddental  releases. 

As  required  by  the  CAA,  the  process 
hazard  analysis  must  be  reviewed  and 
updated  periodically.  EPA  is  proposing 
that  the  process  hazard  analysis  be 
reviewed  and  updated  at  least  every  five 
years,  which  is  the  same  interval 
spedfied  in  the  OSHA  process  safety 
management  standard. 

Process  Safety  Information 

The  process  hazard  analysis  must  be 
based  on  up-to-date  chemical  and 
process  information,  including 
information  on  physical  and  diemical 
hazards,  process  technology  (e.g., 
process  chemistry,  process  parameters), 
and  equipment  (e.g.,  equipment 
specifications  and  design,  piping  and 
instrumentation  drawings).  As  per 
OSHA,  after  the  effective  date  of  the 
rule,  facilities  would  also  have  to 
document  material  and  energy  balances 
for  new  equipment  in  a  process  that 


involve  a  regulated  substance  above  the 
threshold  quantity  to  ensure  that  the 
equipment  is  appropriately  designed  for 
the  process.  The  material  balance  is 
intended  only  for  ensuring  the  proper 
design  basis  for  the  equipment  and  is 
not  useful  for  process  inventory 
accounting  or  measurement  of  chemical 
loss.  For  example,  it  is  necessary  to 
know  the  flow  rate  in  mass  per  unit- 
time  to  properly  design  a  heat 
exchanger;  nowever,  this  flow  rate  does 
not  give  the  mass  of  the  substance 
consumed  or  lost  in  a  reaction  system. 
All  required  process  safety  information 
would  apply  only  to  affected 
equipment,  not  the  facility  as  a  whole. 
Chemical  information  is  available  from 
Material  Safety  Data  Sheets  (MSDSs) 
mandated  under  OSHA's  hazard 
communication  standard  (29  CFR 
1910.1200).  The  level  of  process 
technology  and  equipment  information 
would  vary  with  the  type  of  fadlity.  For 
warehouses,  wholesalers,  and  service 
industries,  Uttle  equipment  information 
would  be  needed  imless  spedal 
equipment  is  used  with  the  regulated 
substances.  For  manufacturers,  more 
extensive  information  would  be 
required,  induding  flow  charts,  piping 
and  instnmientation  diagrams  of  the 
fadUty  as  it  currently  exists,  and 
electrical,  relief,  ventilation,  and  safety 
system  spedfications. 

Standard  Operating  Procedures  (SOPs) 

The  results  of  the  process  hazard 
analysis,  information  developed  during 
the  design  of  a  process,  and  industry 
and  faciUty  experience  combine  to 
define  the  proper  way  to  conduct 
operations  ana  maintain  eqvupment 
SOPs  describe  the  tasks  to  be  performed 
by  the  operator,  the  operating 
parameters  (e.g.,  temperature,  pressure) 
that  must  be  maintained,  and  safety 
precautions  needed  for  both  operations 
and  maintenance  activities.  SOPs  must 
specify  the  consequences  of  deviations 
from  safe  operating  limits  (e.g.,  if  the 
safe  operating  temperatures  are  between 
100  and  ISO'C,  the  SOPs  should 
indicate'what  happens  if  the 
temperature  is  above  or  below  those 
limits).  Written  SOPs  provide  a  guide  to 
safe  operations  in  a  form  that  can  be 
used  by  employees.  Lack  of  SOPs  and 
inadequate  SOPs  have  been  implicated 
in  a  number  of  catastrophic  accidents. 
For  example,  improper  maintenance 
procedures  have  been  blamed  for  a 
release  and  explosion  at  a  fadlity  in 
New  Castle,  Delaware,  in  1980,  which 
killed  six  people,  injured  27  others,  and 
caused  more  than  $63  million  in 
property  damage  to  the  fadlity. 

SOPs,  which  define  the  proper  steps 
to  take  in  these  emergency  situations, 
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provide  a  quick  source  of  information 
that  can  prevent  or  mitigata  the  effects 
of  acddants.  SOPs  also  provide  workers 
and  management  a  standard  against 
which  to  assess  perfarmanoe;  the 
procedures  clarify  for  both  operators 
and  supervisors  how  operations  should 
be  carried  out  at  the  focility. 
Application  of  SOPs  can  result  in  more 
cost-effectiTe  operations  by  ensuring 
that  operators  adhere  to  procedures  that 
maximize  both  tha  safety  and  efficiency 
of  a  process. 

EPA  is  proposing  that  each  £Kdlity 
develop  writt«i  SOPs  for  each  process 
and  operation  involving  the  regulated 
substance  above  the  threshold.  The 
SOPs  would  include  instructions  on 
steps  for  each  operating  phase  (e.g., 
initial  startup,  normal  operation, 
emergency  shutdowns,  normal 
shutdowns,  emergency  operadons). 
ofierating  limits,  safety  and  health 
considerations,  and  safety  systems.  The 
facility  %rould  also  be  required  to 
provide  for  control  of  hazards  during 
operations  involving  lockout/tagout. 
confined  space  entry,  and  opening 
process  equipment  or  lines.  The  &cility 
would  also  need  SOPs  to  control 
entrance  to  the  &cility  by  support 
personnel. 

The  level  of  detail  included  in  the 
SOP  should  be  appropriate  for  the 
operation  covered.  For  example, 
instructions  for  proper  storage  of 
chemicals  may  be  relatively  brief,  while 
procedures  for  routine  startup  of  a 
complex  process  may  require 
considerable  detail  to  ensure  that  each 
action  required  is  detailed  and 
explained.  EPA  emphasizes  that  the 
SOPs  riiould  be  usable  by  tha  operators 
in  running  the  process*,  that  is,  &e  SOPs 
should  be  written  in  a  language  and  at 
a  level  appropriate  fat  the  operators. 

Training 

Training  provides  employees  with  the 
information  needed  to  understand  what 
they  must  do  to  operate  safely  and  why 
safe  operations  are  necessary.  The 
reqiiiied  traimng  program  is  the  key  to 
ensuring  the  effectiveness  of  other 
program  elements  sudi  as  SOPs, 
maintenance  programs,  pre-startup 
reviews,  and  emergency  response.    • 
Re&esher  training  ensures  that 
employees  are  reminded  of  appropriate 
procedures  periodically.  Training 

Erograms  often  provide  immediate 
anefits  to  fedlities  because  trained 
employees  have  fewer  accidents, 
damage  less  equipment  through 
mishandling,  and  conduct  more 
efficient  operations.  Inadequately 
trained  maintenance  workers  have  been 
implicated  in  the  1989  disaster  in 
Pasadena.  Texas,  which  killed  23 


people,  infured  130  others,  and 
destroyed  $750  million  of  propaity  at 
the  fedlity.  In  1988.  at  a  plating  fedlity 
in  AidHim,  Indiana,  untrained  workers 
used  hydrochloric  add  to  dean  a  tank 
that  had  held  zinc  cyanide.  The 
resulting  hydrogen  cyanide  kiUsd  five 
workers  and  sent  more  than  ten  others 
to  the  hospital 

The  proposed  rule  would  reouire  each 
owner  or  operator  to  train  employees  in 
applicable  and  appropriate  SC^s  and 
provide  refresher  training  at  least  once 
every  three  years.  Employers  woiild  also 
be  required  to  ensure  that  each 
employee  is  competent  to  operate  the 
process  safely.  EPA  is  not  proposing 
spedfic  standards  for  the  training 
requirements  because  the  Agency 
believes  that  each  fedlity  should  have 
the  flexibility  to  develop  a  training 
program  diat  reflects  its  individual 
sitiutioa.  Facilities  that  handle  but  do 
not  process  regulated  siibstances  (e.g.. 
many  fedlities  in  the  non- 
manufacturing  sedor)  may  provide 
relatively  brief  training  because  the 
procedures  to  be  taught  involve  a  few 
simple  steps.  For  a  complex 
manufacturing  fedlity,  training  may 
take  much  longer  for  some  operations. 
For  some  fedlities.  formal  group 
training  programs  may  be  feasible:  for 
small  fedlitias.  one-on-one  training  may 
be  more  appropriate.  The  form  of  the 
training  program  is  less  important  than 
that  relevant  training  is  delivered  in  a 
manner  most  likely  to  be  understood. 
Fedlities  vrould  be  required  to 
docviment  their  training  programs  to 
indicate  when  employees  were  trained. 
EPA  is  also  not  proposing  spedfic 
means  of  ensuring  that  the  training  is 
understood,  such  as  testing,  but  would 
simply  require  that  the  owner  or 
operator  develop  a  system  for  ensuring 
competence  and  document  that  system. 
The  proposed  rule  would  require 
facilities  to  evaluate  the  effectiveness  of 
the  training  and  develop  a  schedule  for 
reviewing  and  revising  the  training.  EPA 
requests  comments  on  this  approach  to 
training  requirements. 

Maintenance  (Mechanical  Integrity) 

The  Art  spedfies  that  the  prevention 
program  must  include  requirements  for 
equipment  maintenance.  Preventive 
maintenance,  inspection,  and  testing  of 
equipment  are  critical  to  safe  operations 
at  a  facility.  Waiting  for  equipment  to 
fail  often  means  waiting  xmtil  an 
acddental  release  occurs  before 
addressing  a  problem.  This  approach  is 
not  acceptable,  especially  considering 
the  extremely  hazardous  chararteristics 
of  the  regulated  substances.  Preventive 
maintenance,  inspection,  and  testing  are 
needed  because  many  of  the  potential 


failures  are  not  obvious  from  visual 
inspections.  For  example,  failed  alarm 
systems  or  detectors  may  need  to  be 
tested  to  determine  if  they  are 
functioning  properly,  detertors  and 
monitors.  Mrhich  can  provide  early 
warnings  of  releaaes.  must  be  cahbrated 
periodically:  corrosion  of  vessels  and 
piping,  a  hazard  with  many  chemicals, 
can  be  deterted  through  testing  well 
before  the  vessels  or  pipes  feil: 
scheduled  cleaning,  oiling,  or 
replacement  of  parts  can  prevmt 
equipment  feiliire.  A  large  number  of 
the  acddents  reported  in  the  Maish  and 
McLennan  review  of  the  100  largest 
losses  in  the  petrochemical  industry 
(Large  Property  Damage  Losses  in  the 
Hydrocaiiran-Chemical  Industries,  a 
Thirty- Year  Review,  1990)  were  the 
result  of  equipment  failure  that  might 
have  been  avoided  through  preventive 
maintenance.  A  1978  fire  and  explosion 
at  a  Texas  City,  Texas,  facility  that  led 
to  almost  $100  million  in  property 
damage  was  attributed  to  instrument 
failure  and  a  feulty  relief  valve.  A  1989 
acddent  in  Richmond.  California,  that 
in}ured  workers  and  responders  was 
caused  by  a  failed  weld. 

Besides  preventing  acddental 
releases,  maintenance  programs  also 
provide  dired  benefits  to  fedUties  by 
decreasing  the  amount  of  costly  down- 
time that  can  result  from  failed 
equipment.  Even  in  inddents  where 
there  is  serious  property  damage,  the 
lost  business  costs  can  be  significantly 
greater  than  the  property  damage 
resulting  directly  from  an  acddent. 

EPA  is  proposing  that  fadlities 
develop  and  impkonent  a  maintenance 
program,  with  writtrai  maintenance 
procedures  and  training  for 
maintenance  workers,  for  equipment 
and  controls  whose  failure  could  lead  to 
a  significant  acddental  release.  This 
equipment  may  include  pressure 
vessels,  storage  tanks,  piping  systems, 
relief  and  venting  systems,  emergency 
shutdown  systems,  and  controls  such  as 
monitors,  alarms,  sensors,  and 
interlocks.  Covered  equipment  should 
be  inspeded,  tested,  and  subjert  to 
preventive  maintenance.  The  intervals 
for  such  maintenance  would  depend  on 
the  equipment  and  how  it  is  used. 
Manufacturers'  raccHnmendations  may 
be  used  to  set  such  schedules  and 
determine  testing  procedures,  but  the 
applicabiUty  of  those  reconmiendations 
should  be  reviewed  in  light  of  industry 
and  fedlity  experience  and  the  results 
of  the  process  hazard  analysis.  In  some 
cases,  fedlities  will  need  to  schedule 
more  frequent  inspections  based  on 
their  specific  uses  or  experience  with 
equipment  failure  rates,  or  because  the 
process  hazard  analysis  indicated  that 
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failure  of  a  particular  piece  of 
equipment  could  result  in  a  catastrophic 
loss  of  containment.  Facilities  woula  be 
required  to  replace  or  repair  in  a  timely 
manner  any  equipment  that  is  found  to 
be  outside  acceptable  limits.  Facilities 
would  also  be  required  to  develop 
procedures  to  ensure  that  replacement 
equipment  and  parts  meet  design 
specifications.  Owners  and  operators 
would  be  required  to  document  their 
maintenance  program,  including  the 
written  procedures,  the  schedules  used, 
and  the  results  of  each  inspection  and 
test  performed.  The  level  of  complexity 
end  detail  in  the  maintenance  program 
would  be  directly  related  to  the 
complexity  of  the  operations  and 
equipment. 

Pre-Startup  Review 

I  Startup  of  a  new  or  modified  system 
GUI  be  a  particularly  hazardous  time  for 
facilities,  especially  for  complex 
processes  and  those  that  require  high 
temperatures,  high  pressures,  or 
potentially  exothermic  reactions. 
However,  even  simple  faciUties  need  to 
conduct  such  reviews.  For  example, 
before  a  chemical  distributor  accepts  a 
new  regulated  substance,  the  distributor 
should  check  that  the  fire  suppression 
system  is  appropriate  for  the  substance, 
that  workers  know  how  to  handle  and 
store  the  substance,  and  that  emergency 
response  procedures  are  in  place  to 
handle  an  accidental  release. 

To  help  ensure  safety  during  startup, 
EPA  is  proposing  that  all  critical 
systems  be  checked  prior  to  startup  of 
a  new  or  substantially  modified  process. 
A  new  system  would  require  a  process 
hazard  analysis  prior  to  startup.  A 
substantially  modified  process  would 
include  any  process  where  the  changes 
to  the  process  are  significant  enough  to 
require  a  reevaluation  of  the  hazards 
involved  because  new  hazards  may  have 
been  created  as  a  result  of  the  changes. 
This  review  would  include  a  list  of 
items  that  operators  would  need  to 
check  or  test  before  beginning  an 
operation.  Each  pre-startup  review 
should  ensure  that  SOPs  are  in  place 
and  training  has  been  conducted. 

Management  of  Change 

Chemical  processes  are  integrated 
systems;  changes  in  one  part  of  the 
process  can  have  unintended  effects  in 
other  parts  of  the  system.  For  example, 
installation  of  better  seals  may  increase 
the  presstire  in  vessels.  It  is,  therefore, 
important  that  all  changes  in  processes, 
chemicals,  and  procedures  be  reviewed 
prior  to  their  implementation  to  identify 
any  potential  hazards  that  may  be 
created  by  the  modification.  Although 
most  changes  at  facilities  are  intended 


to  improve  safety  and  efficiency,  any 
modification  can  have  unintended 
efiiscts  and  requires  a  specific  review  of 
the  safety  implications  of  the  change. 
Other  process  modifications  are 
instituted  in  response  to  a  specific 
problem  that  arises  imexpectedly.  It  was 
such  an  unexamined  change  in  the 
installation  of  a  temporary  bypass  at 
Fhxborough,  England,  that  led  to  the 
1974  release  and  explosion  that  killed 
28  employees,  injured  89  people,  and 
damaged  almost  2,000  properties  off 
site. 

Therefore,  EPA  is  proposing  to  require 
management  of  change  procedures. 
These  procedures  are  important  for  two 
reasons:  (1)  They  help  facilities  evaluate 
changes  and  prevent  accidents  caused 
by  unintended  effects  from  alterations  of 
equipment,  procedures,  and  chemicals; 
and  (2)  they  ensure  that  the  process 
safety  information  and  process  hazard 
analyses  are  kept  up-to-date.  Under  the 
proposed  rule,  the  owner  or  operator  of 
a  facility  would  be  required  to  evaluate 
every  change  in  equipment  (except 
changes  that  satis^  tne  design 
specifications  of  the  device  replaced], 
processes,  chemicals,  or  procedures  to 
ensure  that  the  technical  basis  of  the 
change  is  documented  and  that  the 
change  does  not  create  new  hazards;  if 
new  hazards  are  created  or  if  the  change 
results  in  different  procedures  being 
needed,  these  hazards  and  changes 
would  need  to  be  addressed  prior  to 
implementation.  Training,  SOPs,  and 
maintenance  programs  may  need  to  be 
revised  as  a  result  of  changes;  the 
process  hazard  analysis  and  hazard 
assessment  may  need  to  be  revised  as 
well. 

Safety  Audits 

An  important  tool  in  ensuring  that  the 
process  safety  management  elements  are 
being  implemented  is  the  periodic 
safety  audit.  The  safety  audit  provides 
management  with  a  mechanism  for 
oversight  of  the  implementation  of  the 
safety  elements  and  of  the  overall  safety 
of  the  facility.  Safety  audits  may  take 
many  different  forms;  some  facilities  use 
audits  to  check  on  compliance  with 
specific  regulations,  some  do  spot- 
checks  of  safety  practices,  while  others 
review  all  key  aspects  of  safety 
management. 

The  proposed  regulations  would 
require  facilities  to  conduct  a  complete 
safety  audit  once  every  three  years  to 
ensure  that  the  process  safety 
management  elements  are  in  place, 
updated,  and  being  implemented 
properly.  Although  compliance  with  the 
proposed  elements  will  provide  an 
indication  of  safe  operations,  other 
considerations  are  important  as  well. 


For  example,  it  Is  not  enough  to  develop 
and  train  employees  on  standard 
operating  procedures;  the  facility  must 
check  to  see  that  procedures  are  being 
followed.  Therefore,  a  safiety  audit  is 
more  than  a  review  of  regulatory 
compliance;  it  is  a  check,  by 
management,  that  the  fodUty  is  being 
operated  safely.  FaciUties  would  be 
required  to  document  their  audits  in  a 
report  that  includes  findings  and 
recommendations.  Management's 
response  to  the  findings  would  also  be 
documented.  EPA  chose  the  three-year 
interval  to  be  consistent  with  the  OSHA 
requirement  for  safety  audits.  EPA  notes 
that  for  large  fodlities  and  those  with  a 
number  of  covered  processes,  the  audit 
would  not  need  to  be  performed  at  one 
time,  The  faciUty  may  choose  to  audit 
different  processes  on  different 
schedules.  The  proposed  rule  would 
require  only  that  over  each  three-year 
period,  all  covered  processes  are 
audited. 

Acddent  Investigation 

Acddents  can  provide  valuable 
information  about  hazards  and  the  steps 
needed  te  prevent  acddental  releases. 
Many  times,  the  immediate  cause  of  an 
acddent  is  the  result  of  a  series  of  other 
problems  that  need  to  be  addressed  to 
prevent  recurrences.  For  example,  an 
operator's  mistake  may  be  the  result  of 
poor  training,  inappropriate  SOPs,  or 
poor  design  of  control  systems: 
equipment  failure  may  resvdt  from 
improper  maintenance,  misuse  of 
equipment  (operating  at  too  high  a 
temperatxire),  or  use  of  incompatible 
materials.  Without  a  thorough 
investigation,  fadlities  may  miss  the 
opportimity  to  identify  and  solve  the 
root  problems. 

Therefore,  EPA  is  proposing  that 
facilities  investigate  each  significant 
accidental  release.  As  discussed  above, 
a  significant  acddental  release  is  one 
that  caused  or  had  the  potential  to  cause 
offsite  death,  injury,  or  serious  adverse 
effects  on  human  health  and  the 
environment.  EPA  notes  that  significant 
acddental  release  does  not  include  near' 
misses.  EPA  agrees  with  AIChE  that 
"while  it  is  important  to  investigate  all 
incidents,  as  the  lessons  learned  in 
preventing  futxire  inddents  are  not  at  all 
related  to  the  magnitude  of  the 
occurrence,  it  is  unquestionable  that,  at 
the  very  least,  'major  inddents'  should 
be  investigated"  (Guidelines  for 
Technical  Management  of  Chemical 
Process  Safety).  EPA  encourages 
facilities  to  investigate  all  acddental 
releases,  but  would  require  only  that 
significant  acddental  releases  be 
investigated.  EPA  defines  significant 
acddental  release  as  "any  accidental 
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release  of  a  regulated  substance  that  has 
caused  or  has  the  potential  to  cause 
offsite  consequences  such  as  death, 
injury,  or  adyerse  effects  to  human 
healtn  or  the  environment  or  to  cause 
the  public  to  shelter-in-place  or  be 
evacuated  to  avoid  such  consequences." 
EPA  requests  comments  on  this 
approach  to  define  the  range  of 
incidents  requiring  accident 
investigation.  In  particular,  the  Agency 
is  interested  in  wmether  this  definition 
covers  too  broad  or  too  narrow  a  set  erf 
incidents,  and  requests  comments  on 
any  alternative  definition  that  provides 
greater  regulatory  certainty. 

The  accident  investigation  would 
determine,  to  the  extent  possible,  the 
initiating  event  that  led  to  the  release, 
and  the  root  cause(s);  EPA  emphasizes 
that  identification  of  the  root  causes 
(e.g.,  misdesigned  piping  run]  may  be 
more  important  than  identification  of 
the  initiating  event  (e.g.,  failed  flange). 
The  investigation  would  be  summarized 
in  a  report  to  management:  the  report 
would  include  recommendations  for 
steps  that  need  to  be  taken  to  prevent 
reciirrences  (e.g.,  piping  design  review) 
and  improve  emergency  response  and 
mitigation  measures.  Management 
would  be  required  to  dociunent  its 
decisions  on  the  recommendations.  As 
with  the  management  of  change 
procedures,  the  degree  of  the  accident 
investigation  and  documentation  will 
vary  with  the  potential  seriousness  of 
the  accident.  For  example,  a  minor 
release  that  was  prevented  from 
becoming  a  major  release  only  by 
prompt  action  of  operators  may  require 
more  investigation  than  a  large  release 
that  can  be  quickly  attributed  to  single 
failure  (e.g.,  a  faulty  high-level  alarm). 

EPA  is  also  concerned  about  near 
misses.  Investigation  of  such  incidents 
may  provide  facilities  with  important 
information  on  problems  that  should  be 
addressed  before  a  significant  accidental 
release  occurs.  Information  on  near 
misses  could  help  the  Agency  and 
faciUties  understand  how  accidents 
occur  and  how  they  can  be  prevented. 
EPA  does  not  consider  a  release  that 
occurred,  but  did  not  affect  the  public 
or  the  environment  because  of  hvorable 
weather  conditions  at  the  time  of  the 
release,  a  near  miss.  EPA  considers  this 
incident  a  significant  accidental  release 
and,  therefore,  it  needs  to  be 
Investigated.  A  near  miss  would  refer  to 
mishaps  that  did  not  result  in  a  release 
for  some  reason  other  than  explicit 
system  design.  For  example,  a  release 
from  a  pressure  reUef  valve  that  is 
vented  to  a  scrubber  would  not  be  a  near 
miss  because  the  system  is  designed  to 
ensure  that  relief  valve  releases  are 
contained  and  treated.  A  near  miss  is  a 


mishap  that  did  not  result  in  a  release 
because  of  employee  actions  or  luck.  For 
example,  a  runavray  reaction  that  is 
broi^t  under  control  by  operators  is  a 
near  miss  and  should  be  investigated  to 
determine  why  the  problem  ocqurred. 
EPA  requests  comments  on  whether 
fociUties  should  be  required  to 
investigate  near  misses  and  on  how  near 
miss  should  be  defined. 

Emergency  Racponsa 

CAA  specifies  that  the  emergency 
response  program  include  actions  to  be 
taken  to  protect  human  health  and  the 
environment  in  response  to  a  release, 
including  informing  the  public  and 
local  agencies,  emergency  health  care, 
and  employee  training.  Emergency 
response  procedures  are  a  necessary 
part  of  a  risk  management  program 
because  accidents  do  happen  even  with 
the  best  safety  systems  in  place. 
Emergency  response  procedures  can 
redxice  the  severity  of  a  release  and 
protect  employees,  emergency 
responders,  and  the  public  from  harmful 
exposure  to  the  regulated  substances.  As 
discussed  above,  the  damage  from 
accidents  and  risks  to  respondere  can  be 
increased  if  releases  have  the  potential 
to  damage  or  destroy  utilities  and 
equipment  needed  to  respond  to  the 
inddent.  The  emergency  response  plan 
helps  define  these  worst  cases  and 
develop  an  approach  to  prevent 
potential  proolems. 

EPA  is  proposing  that  each  facility 
develop  an  emergency  response  plan 
that  defines  the  steps  the  fiicility  and 
each  employee  should  take  during  an 
accidental  release  of  a  regulated 
substance.  The  plan  would  include  both 
evacuation  or  protective  action 
procediu«s  for  employees  not  directly 
involved  in  the  response  to  the  release, 
and  the  actions  taken  by  employees 
responsible  fb(  responcUng  to  and 
mitigating  the  release.  All  employees 
would  be  trained  in  applicable 
emergency  response  procedures.  The 
emergency  response  plan  would  include 
descriptions  of  all  response  and 
mitigation  systems. 

The  emergency  response  plan  woiild 
also  include  procedures  for  notifying 
the  public  of  releases  and  of  appropriate 
protective  actions  and  procedures  for 
notifying  public  agencies.  The  facility 
would  be  required  to  develop 
information  on  proper  first-aid  and 
emergency  medical  care  necessary  to 
treat  accidental  himian  exposure.  EPA  is 
also  proposing  that  the  facility 
emergency  response  plan  be 
coordinated  with  the  local  emergency 
planning  committee  (LEPC)  plans 
required  under  EPCRA  for  chemical 
releases.  Upon  request  of  the  LEPC,  the 


facility  would  be  required  to  provide  the 
LEPC  with  information  necessary  to 
develop  and  implement  the  LEPC  plan. 
This  requirement  is  a  restatement  of  the 
mandate  of  EPCRA  section  303(d)(3) 
and  would  be  included  in  this  rule  to 
ensure  that  the  Cadlity  and  community 
planning  efforts  ere  coordinated,  which 
will  improve  both  plans,  thereby 
facilitating  effective  response  actions 
when  releases  occur.  Facilities  would  be 
required  to  develop  written  procedures 
for  the  use  of  emergency  response 
equipment  and  for  its  maintenance, 
inspection,  and  testing.  Facilities  would 
be  required  to  conduct  drills  or 
exercises  to  test  facility  plans  and  revise 
the  plans  based  on  the  results:  facilities 
would  be  responsible  for  determining 
the  nimiber  and  tjrpe  of  drills  or 
exercises  they  need  to  conduct  and  the 
frequency  of  these  tests. 

Mos-i  facilities  are  already  required  to 
have  at  least  part  of  the  emergency 
response  plan  in  place.  OSHA  requires 
emergency  action  plans  (29  CFR 
1910.38(a)).  Facilities  that  are  subject  to 
OSHA's  and  EPA's  Hazardous  Waste 
Operations  and  Emergency  Response 
(HAZWOPER)  rules  (29  CFR  1910.120 
and  40  CFR  Part  311)  also  must  conduct 
training  for  their  faciUty  response 
personnel.  Facilities  covered  by  EPA's 
RCRA  regulations  (40  CFR  Parts  264  and 
265)  or  by  Spill  Prevention  Control  and 
Countermeasure  rules  (40  CFR  Part  112) 
also  are  required  to  have  many  of  the 
emergency  response  elements  in  place. 
EPA  requests  comments  on  how  tiie 
proposed  requirements  can  be  best 
integrated  vtrith  these  existing  programs 
to  minimize  duplication. 

£.  AMP  and  Documentation 

EPA  is  proposing  that  a  risk 
management  plan  (RMP)  be  submitted 
to  the  implementing  agency.  Chemical 
Safety  and  Hazard  bivestigation  Board, 
the  SERC,  and  to  the  LEPC,  and  be  made 
available  to  the  public.  EPA  is 
proposing  to  make  a  distinction  between 
the  RMP  that  is  submitted  to  these 
agencies  (and  through  them  to  the 
public)  and  the  documentation 
supporting  the  implementaticm  of  the 
risk  management  program  elements  that 
a  facility  would  be  required  to  maintain 
on  site  for  inspection  by  EPA  and  other 
agencies. 

The  purpose  of  the  RMP  is  two-fold: 
First,  to  provide  government  agencies 
and  the  public  with  sufficient 
information  to  understand  the  hazards 
at  the  facility  and  the  approach  the 
facility  is  utdng  to  manage  the  risks  and, 
second,  to  have  the  fiacility  develop  an 
ongoing  system  for  managing 
implementation  of  safety  practices  and 
procaduies.  The  information  prox^ded 
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in  the  RMP  will  assist  govvcnmaot 
tgmdat  in  assessing  the  quality  and 
thoroughness  of  a  facility's  risk 
management  program.  BecMue  of  the 
laige  nitmbw  of  potentially  a&cted 
facilities,  it  is  unlikely  th^  EPA  or  the 
state  implementing  agency  %vill  audit  a 
substantial  percentage  of  the  &K:ilities  in 
any  one  year.  Consequently,  it  is 
important  that  government  agencies 
have  enough  iriormation  in  the  RMP  to 
identify  those  facilities  that  pose  the 
greatest  potential  hazards,  either 
because  of  the  quantity  and  kind  of 
substances  in  use  or  because  of 
prevention  practices.  The  RMP 
information  also  will  assist  local 
emergency  planners.  Under  SARA  Title 
m,  local  planners  have  rec^ved 
informaticm  on  substances  and 
quantities  at  &cllities.  The  RMP  will 
add  to  these  data  by  providing 
informatiao  an  haards  and  practices. 
Fcv  example,  a  large  facility  with  a  well- 
implemented  risk  management  system 
may  pose  less  of  a  hazard  than  smaller 
facilities,  with  smaller  quantities  of 
chemicals,  that  have  weiak  programs. 
With  this  information,  local  planners 
will  be  better  able  to  focus  on  facilities 
that  pose  the  greatest  risk  and  target 
their  work  with  facihties  to  improve 
prevention  practices.  The  public  will  be 
able  to  identify  hazards  and  risk 
management  procedures  from  the  RMP 
without  having  important  information 
obscured  by  detailed  submissions. 

The  second  purpose  of  the  RMP  is  to 
assist  facilities  in  integrating  the  risk 
management  program  elements.  Each 
facility  will  approadb  the  management 
of  its  hazards  in  a  way  that  is 
appropriate  for  its  specific  situation.  For 
small  facilities,  one  person  may  be 
responsible  for  implementing  and 
integrating  the  elements.  In  large 
corporations,  many  of  the  elements  may 
be  handled  by  different  operating 
divisions.  The  RMP  would  include 
information  on  the  management  system 
the  facility  uses  to  integrate  the 
elements  and  ensure  responsibility  for 
the  program.  EPA  thinks  that  this  is  an 
essential  step  in  successful 
implementation  of  the  program  because 
unless  management  is  accoimtable  for 
safety  and  makes  it  a  priority,  other 
employees  may  not  consider  safety 
important  Equally  important,  by 
reporting  cm  how  it  is  addressing  each 
of  its  major  hazards,  the  fedlity  would 
have  to  explain  how  it  has  applied  the 
various  risk  management  program 
elements  to  prevent  acddrntaJ  releases. 

The  propoiwd  rule  would  require 
facilities  to  submit  an  RMP  that 
includes  the  following  informatioa: 
A  copy  of  the  registration  form; 


•  A  summary  of  the  ofisite 
consequenoe  analyses  including  worst- 
case  and  other  more  likely  release 
scapaiioe; 

•  The  five-year  history  of  significant 
accidental  reMases  for  each  regulated 
substance; 

•  A  list  of  the  ma)Qr  hazards  defined 
through  the  process  hazard  analysis,  the 
consequences  of  failure  to  control  eadi 
major  hazard,  the  steps  managemmt  is 
taking  or  planning  to  take  to  address  the 
hazards,  and  an  implementation 
schedule  for  each  step  listed; 

•  A  summary  of  any  risk  management 
program  elements  not  covered  imder  tiie 
steps  taken  to  address  specific  hazards 
(e.g.,  if  training  has  not  oeen  revised  to 
respond  to  any  listed  hazard,  a  summary 
of  tne  training  program  would  be 
neeaed); 

•  A  summary  of  the  facility's 
emergency  response  program,  including 
dates  and  schedules  for  drills  completed 
and  planned,  information  on 
coordination  with  the  public, 
procedures  for  notifying  and  alerting  the 
public  of  a  release,  and  the  name  of 
person  responsible  for  coordinating 
with  public  agencies; 

•  A  description  of  the  management 
system  used  to  implement  and  integrate 
the  elements  of  the  hazard  assessment, 
prevention  program,  and  emergency 
response  program;  and 

•  A  certification  of  the  accuracy  and 
completeness  of  the  information. 

EPA  envisions  the  RMP  to  be 
comprehensive  and  succinct  The  ofEsite 
consequenoe  analysis  information 
should  be  a  sxunmary  of  the 
documentation  already  developed  • 
during  the  hazard  assessment.  To  keep 
the  size  of  the  RMP  manageable,  EPA 
requests  comments  on  whether  it  should 
specify  a  maximum  niunber  of  release 
scenarios  a  fedlity  may  submit  as  part 
of  its  ofEsite  consequence  analyses. 
Complex  fadUties  may  conduct  a 
substantial  number  of  such  scenarios; 
submission  of  every  scenario  analyzed 
could  overwhelm  the  user  and  make  the 
information  less  useful. 

The  acddent  histories  can  be 
presented  as  tables  or  Hsts.  EPA  is  not 

groposing  that  fadlitiee  include  every 
azard  identified  through  a  process 
hazard  analysis,  but  rathw  that  the  RMP 
include  only  those  hazards  that  have  the 
potential  to  lead  to  significant 
acddental  releases  with  offeite 
consequences.  For  each  item  induded 
in  the  RMP,  the  documentation  required 
by  the  rule  would  serve  as  supporting 
information. 

The  information  provided  should  be 
brief.  For  example,  itcorrotioa  in 
piping  is  a  haxud.  the  facility  would  list 
corrosion  in  piping  followed  by  any 


steps  takHi  to  control  corrosion  and  to 
ensure  that  corroded  pipes  are  replaced 
before  a  release  occurs.  Tlieee  steps 
might  include  periodic  ultrasonic 
testing,  replacement  of  iMpes,  or 
something  similar.  For  fedlities  v^tue 
the  steps  taken  to  address  hazards  apply 
to  several  haiards,  the  hazards  can  be 
grouped  under  the  steps.  For  example, 
if  revised  operating  procedures  and 
training  wwe  used  to  control  and 
prevent  a  number  of  hazards,  the  facility 
could  list  operating  procedures  and 
training  followed  by  the  hazards  to 
which  they  ^ply.  hi  this  way, 
duplicative  entries  can  be  minimized. 
The  length  of  the  list  of  hazards  would 
vaiY  with  the  complexity  of  the  fadlity 
and  with  the  currant  state  of  prevention 
practices. 

EPA  is  proposing  an  RMP  that 
summarizes  tne  program  because  the 
Agency  believes  that  the  information  of 
most  use  to  the  public  and  local 
agendes  will  be  related  to  the  hazard 
assessment  and  consequence  analysis, 
as  well  as  general  descriptions  of 
hazards  at  the  fedlity.  Other  detailed 
information  is  likely  to  be  of  Uttle 
interest  and.  if  submitted,  could 
overwhelm  the  ability  of  local  agendes 
to  manage  and  use  the  information.  EPA 
also  beheves  that  the  RMPs  should  not 
include  information  that  fediities  can 
legitimately  claim  as  confidential 
business  information  under  CAA 
section  114(c).  The  RMP  should  provide 
local  and  state  agendes  and  the  pubUc 
with  suffident  in^Hmation  to  determine 
if  additional  information  is  needed.  The 
informaticm  will  be  available,  if  needed, 
to  EPA  at  state  officials  conducting 
audits  at  compliance  inspectioat.  EPA 
requests  comments  on  the  RMP  and 
particularly  on  the  information 
communities,  lcx»l  authorities,  and 
public  interest  groups  will  find  useful  in 
assessing  the  hazarcls  posed  by  fadlities. 
EPA  also  requests  cxxnments  on  the 
kinds  of  information  facilities  consider 
confidential  (and  how  fediities  can 
report  cm  hazards  without  revealing 
cx>nfidential  data). 

EPA  is  proposing  that  the  RMP  shall 
be  submitted  to  the  Chemical  S&fety  and 
Hazard  Investigation  Board,  to  the 
implementing  agmcy,  the  state,  and  to 
kxail  emergoicy  planning  committees. 
EPA  asks  for  comments  on  other  local 
agMides  that  may  want  a  copy  of  the 
RMP.  EPA  is  concerned  about  the 
biutlen  such  submissions  may  place  cm 
the  entities  rec:ttving  the  RMPs.  If  each 
RMP  is  submitted,  the  Board  could 
recseive  more  than  140.000  plans;  some 
states  could  rec»ve  several  thousand 
docnmiants.  At  the  local  level,  the 
mmd>er  cxniid  vary  from  a  few  to  more 
than  SO  plans. 
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EPA  is  considering  three  options  that 
might  lessen  the  burden.  First,  EPA 
coi^d  develop  computer  software  that 
would  provide  {sd&ties  with  standard 
formats  for  completingthe  information 
required  in  the  RMP.  The  RMP  could 
then  be  submitted  on  disk  In  a  format 
that  would  allow  the  government 
agency  to  locate  information  quickly. 
EPA  recognizes  that  while  this  approach 
might  ease  storage  problems  and  related 
bujtiens  for  the  Board  and  the  states, 
many  local  entities  are  not  equipped  to 
receive  documents  on  disk.  In  addition, 
many  of  the  smaller  facilities  covered  by 
the  nile  may  not  yet  be  computerized. 
Therefore,  this  approach  would  work  for 
only  part  of  the  facilities  and  recipients. 
The  second  option  would  be  to  allow 
local  authorities  to  designate  the  state  as 
the  receiving  entity,  thereby  lessening 
the  burden  on  the  local  authorities.  The 
third  approach  would  be  to  require  that 
the  RMP  be  submitted  only  on  request 
from  the  Board,  state,  or  local  entity. 
Facilities  would  be  required  to  develop 
the  RMP  and  keep  a  copy  available  on 
site,  but  would  submit  it  only  if 
requested.  EPA  solicits  comments  on 
these  approaches  and  specifically  asks 
for  suggestions  on  other  ways  EPA 
might  be  able  to  facilitate  the 
management  and  use  of  the  RMP 
information  by  state  and  local  agencies. 
Section  112(r)(7)(B)(iii)  requires  EPA 
to  establish,  by  rule,  a  system  for 
auditing  RMPs  and  requiring  revisions 
where  necessary.  EPA  is  proposing  that 
faciUties  be  selected  for  audits  based  on 
a  number  of  criteria.  Specific  accidents 
at  a  facility  or  the  facility's  five-year 
history  of  accidents  would  be  one 
criterion  used  to  select  a  facility  for  an 
audit:  similarly,  if  other  facilities  in  the 
same  industry  show  a  pattern  of 
accidents  wi^  regulated  substances,  a 
facility  might  be  selected  for  an  audit  to 
ensure  that  it  is  addressing  the  kinds  of 
hazards  causing  releases  at  similar 
facilities.  The  quantities  of  regulated 
substances  or  the  presence  of  specific 
regulated  substances  would  also  be 
criteria.  For  example,  facilities  with 
high  volumes  of  one  or  more  regulated 
substance  might  be  selected,  or  the 
audits  might  focus  on  particular 
substances.  The  location  of  the  facility 
would  be  a  criterion  for  selection; 
facibties  close  to  populated  areas,  or 
sensitive  populations  or  ecosystems 
mig^t  be  audited  because  of  the 
potential  hazard  they  pose.  The  hazards 
identified  in  the  RMP  would  be  a 
criterion  for  selection.  Finally,  facilities 
might  be  randomly  selected  to  provide 
neutral  oversight.  EPA  requests 
comments  on  the  proposed  criteria.  EPA 
also  requests  comments  on  whether 


major  facilities  should  be  audited  on  a 
regular  schedule  (e.g.,  every  three  to  five 
years). 

The  audit  is  designed  to  cover  the 
adequacy  of  the  RMP.  If,  based  on  the 
audit,  the  implementing  agency  decides 
that  revisions  to  the  RMP  are  needed, 
the  agency  would  issue  a  preliminary 
determination  explaining  the  basis  for 
the  revision  and  a  timetable.  This 
preliminary  determination  shall  include 
an  explanation  for  the  basis  for  the 
revisions,  reflecting  industry  standards 
and  guidelines  (such  as  AIChE/CCPS 
guidelines  and  ASME  and  API 
standards)  to  the  extent  that  such 
standards  and  guidelines  are  applicable, 
and  shall  include  a  timetable  for  their 
implementation.  The  owner  or  operator 
would  have  90  days  to  respond  to  the 
preliminary  determination  in  writing, 
either  agreeing  to  implement  the 
changes  or  rejecting  the  revisions,  in 
whole  or  in  part,  with  an  explanation 
for  any  rejection.  In  its  response,  the 
owner  or  operator  may  develop 
substitute  revisions  addressing  the  same 
issues  addressed  in  the  preliminary 
determination.  After  providing  the 
owner  or  operator  an  opportunity  to 
respond,  the  agency  would  issue  a  final 
determination,  which  may  adopt  or 
modify  proposed  revisions,  or  may 
adopt  substitute  revisions  proposed  by 
the  facility.  A  final  determination  that 
rejects  a  substitute  revision  would 
explain  the  reason  for  the  rejection. 
TUrty  days  after  the  final 
determination,  the  facility  would  be 
considered  to  be  in  violation  of  the  rule 
untess  the  RMP  is  revised.  The  public 
would  be  assured  access  to  preliminary 
determinations,  responses,  and  final 
determinations. 

In  addition  to  the  RMP,  the  facility 
would  be  required  to  maintain  onsite 
documentation  of  its  process  hazard 
analysis,  offsite  consequence  analysis, 
process  information  (e.g.,  P&IDs, 
MSDSs),  training  and  maintenance 
programs,  SOPs,  pre-startup  review  Ust, 
management  of  change  procedures  and 
records,  compliance  audits,  accident 
investigation  procedures  and  reports, 
and  emergency  response  plans.  This 
documentation  would  include 
schedules  for  starting  and  completing 
actions  based  on  the  recommendations 
of  the  process  hazard  analysis,  safety 
audit,  and  accident  investigation.  These 
dociunentation  requirements  are  similar 
to  those  imposed  imder  OSHA's 
standard. 

F.  flegistration 

Information  Required 

The  Act  requires  that  RMPs  be 
registered  witn  EPA  prior  to  the 


eSiective  date  of  the  regulation.  EPA  is 
proposing  that,  within  three  years  of  the 
date  of  publication  of  the  final  rule,  all 
facilities  register  with  EPA  if  they  have 
a  regulated  substance  in  a  quantity  that 
exceeds  the  threshold  quantity.  EPA  is 
proposing  a  simple  registration  that 
would  require  most  facilities  to 
complete  a  one-page  form:  facilities 
with  large  numbers  of  regulated 
substances  may  need  an  additional  page 
to  list  the  substances.  The  registration 
would  ask  for  the  name  and  address  of 
the  facility,  the  facility's  Dun  and 
Bradstreet  number,  the  regulated 
substances  on  site,  quantities  of  the 
substances  (in  ranges),  and  the  facility's 
Standard  Industrial  Classification  (SIC) 
code(s)  that  apply  to  the  use  of  each 
substance.  If,  at  any  time  after  the 
registration  is  submitted,  the 
information  becomes  inacairate,  the 
facility  would  be  required  to  file  an 
amended  registration  within  60  days 
with  the  Administrator  and  the 
implementing  agency. 

The  association  of^SIC  codes  with 
specific  substances  would  allow  EPA  to 
identify  the  types  of  processes  in  which 
a  facility  may  use  the  substance  without 
requiring  the  facility  to  provide  detailed 
information  during  registration.  The 
Dun  and  Bradstreet  number  is  a 
common  identifier  for  facilities  and 
would  allow  EPA  to  cross-reference  the 
data  with  other  EPA  databases.  Most  of 
the  information  requested  is  already 
reported  under  SARA  Title  m.  The 
reporting  ranges  proposed  are  the  same 
ranges  used  for  SARA  Title  III  reporting. 

EPA  is  proposing  a  registration 
requirement  for  several  reasons.  First, 
the  statute  reouires  that  RMPs  be 
registered  with  EPA.  Second,  EPA  is 
required  to  establish  a  system  for 
auditing  RMPs.  To  implement  an 
auditing  system,  EPA  and  state  agencies 
that  implement  the  program  need  to 
know  which  facilities  are  covered  by  the 
rule  as  well  as  the  chemicals  they  have 
on  site.  Facilities  may  be  selected  for 
auditing  based  on  location,  quantities  of 
chemicals  on  site,  specific  chemicals,  or 
other  criteria.  A  central  source  of 
information  on  which  facilities  are 
covered,  for  which  chemicals,  and  in 
which  industries  is  essential  to  apply 
criteria  for  selecting  facilities  for  audits 
in  an  equitable  manner.  Finally, 
althou^  many  of  the  facilities  file 
similar  information  with  EPA,  no 
current  source  of  data  includes  all 
facilities  likely  to  be  affected  by  the 
proposed  rule.  EPCRA  section  313,  for 
which  a  national  database  exists,  covers 
-  only  manufactiirers  and  does  not 
include  many  of  the  chemicals  proposed 
for  listing.  Some  of  the  facilities  will  be 
permitted  under  RCRA,  but  most  will 


not  be.  Except  for  facilitiee  not  covered 
by  OSHA'8  Hazard  Communications 
Standard,  most  other  facilities 
potentially  affected  by  this  proposed 
rule  are  also  covered  by  EPCRA  section 
312.  However,  EPA  does  not  receive 
section  312  data.  Because  these  data  are 
primarily  used  at  the  local  level,  only  a 
few  states  have  created  section  312 
databases.  In  addition,  in  many  states 
facilities  are  not  required  to  file 
chemical-specific  information  imder 
section  312.  Even  if  every  state  had  a 
section  312  database,  it  would  not  be 
possible  to  identify  facilities  potentially 
covered  by  this  proposed  rule  with  the 
section  312  data.  Consequently,  a 
separate  registration  is  needed. 

EPA  considered  requiring  an  earlier 
registration  to  help  identify  potentially 
ejected  facilities  and  disseminate 
guidance  to  them.  An  earlier  registration 
(either  12  months  or  24  months  after  the 
date  of  promulgatiini]  would  also  help 
states  determine  the  scope  of  their 
implementation  programs.  EPA  requests 
commmits  on  whether  an  earlier 
registration  would  be  beneficial. 

Implementaticm 

EPA  has  two  main  concerns  about  the 
implementation  of  the  registration 
requirement  that  multiple  or 
duplicative  filings  be  avoided  to  the 
maximum  extent  possible  and  that  the 
burden  for  processing  the  information 
be  minimizBd.  EPA  requests  suggestions 
on  how  the  registration  information 
might  be  comHned  with  other  forms 
fecilitles  are  required  to  file  to  limit  the 
repetitive  reporting  required  of 
facilities.  For  example,  EPA  is 
considering  using  the  EPCRA  section 
312  Tier  II  form  as  a  substitute  because 
the  Agency  believes  this  would  facilitate 
integration  of  CAA  activities  writh  SARA 
Title  in  activities  and  would  lessen  the 
burden  on  facilities. 

EPA's  second  concern  involves  the 
burden  on  the  government  to  process 
the  information  filed.  Each  registration 
will  include  information  that  would 
need  to  be  screened  for  accuracy.  For 
example,  the  Chemical  Abstract  Service 
(CAS)  nimiber  and  chemical  name 
would  need  to  be  checked  to  make  sure 
that  they  match  and  are  covered  by  the 
rule.  SIC  codes.  Dun  and  Bradstreet 
numbers,  and  Quantity  range  codes 
would  need  to  be  reviewed  to  ensure 
that  the  format  (number  of  digits)  and 
codes  were  acceptable  (i.e.,  thJat  valid 
codes  were  useo).  Such  review  could 
place  a  substantial  burden  on  EPA  and 
states.  EPA  is.  therefore,  cramidwring 
developing  software  that  would  allow 
electronic  filing  of  the  inf  ormatian.  The 
software  would  perform  the  quality 
control  function  automatically.  CAS 


nimibers  would  be  cfaedied  to  see  if 
they  were  on  die  list;  the  chemical  name 
coidd  then  be  entered  automaticaUy.  A 
list  of  known  synonyms  for  the  listed 
substances  could  be  included.  SIC  codes 
could  be  chedced  to  ensure  that  the 
codes  entered  actually  exist;  the  format 
for  Dun  ft  Bradstreet  numbers  could  also 
be  reviewed.  Messages  alerting  the 
facility  that  the  infOTmation  entered  was 
not  acceptable  would  be  provided.  Such 
a  computerized  form  would  lessen  the 
time  needed  to  process  the  information: 
it  would  also  provide  facilities  with  a 
quick  check  on  the  accuracy  of  their 
information  and  assure  them  that  the 
data  woiild  be  accurately  represented  in 
EPA's  database.  If  facilities  used  such  a 
computMized  filing,  however,  they 
would  still  need  to  submit  a  signed 
certification.  EPA  recognizes  that  some 
facilities  may  not  be  computerized  ot 
may  prefar  to  file  a  printed  form. 
Although  EPA  would  prefer  a 
computerized  filing,  |»inted  forms 
would  be  acceptable. 

EPA  requests  comments  on  its  plan  to 
encourage  conq>uterizBd  filings  and 
^)ecific«ily  solicits  suggestions  on  how 
such  filings  could  be  coordinated  with 
other  information  filed  on  disk.  For 
example,  are  there  other  software 
packages  for  computerized  EPA  filings 
that  the  RMP  registration  should  be 
compatible  with  to  facilitate  data 
sharing  and  limit  the  amount  (^ 
rekeying  facilities  would  have  to  do? 

G.  PnMbitimts 

CAA  section  112(r){7)(E}  states  that 
after  the  effective  date  of  the  risk 
management  program  regulations  H 
shall  be  imlawful  for  any  person  to 
operate  any  stationary  source  subject  to 
the  regulations  in  violation  of  the 
requirements  of  the  regulation. 
Violations  of  the  risk  management 
program  and  other  regulations 
promulgated  under  CAA  section 
112(r)(7)  are  subject  to  the  same 
penalties  as  violations  of  National 
Emissions  Standards  for  Hazardous  Air 
Pollutants  (NESHAPs)  promulgated 
imder  CAA  section  112(d).  Persons  in 
violation  of  the  requirements  may  be 
subject  to  dvil  penalties  of  not  more 
than  $25,000  per  day  per  violation  as 
well  as  criminal  penalties.  Qvil 
penalties  may  be  assessed  through  court 
actions  or  through  administrative  orders 
under  secticHi  113  of  CAA. 

H.  Timing 

The  propoeed  rule  must  be 
promulgated  by  November  15, 1993.  and 
will  be  e^ctive  three  yean  after  the 
date  of  promulgation.  EPA  is  setting  a 
120-day  comment  period  and  will  hold 


a  public  hearing  tn  Wellington,  DC.  to 
solicit  comments. 

IV.  Compemoa  of  EPA'e  Prapoeed  Rule 
to  OSHA'e  Standard 

A.  Differences  Between  EPA 's  Proposed 
RaJe  and  OSHA'm  Standard 

The  primary  differences  between 
today's  propo«ed  rule  and  OSHA's 
process  safety  management  standard  are 
the  result  of  the  different  statutory 
requirements  for  the  two  rules.  The 
CAA  requires  EPA  to  include  several 
elements  in  its  regulation  that  are  not 
mandated  for  OSHA.  Specifically.  EPA's 
rule  must  include  a  hazard  assessment, 
an  emergency  response  program  with 
certain  elements,  registration,  and  the 
submittal  and  auditing  of  the  RMP.  The 
only  othw  element  EPA  is  proposing 
tiiat  is  not  included  in  the  OSHA 
standard  is  the  requirement  for  the 
owner  or  operate  of  a  facility  to  defina 
its  mam^eoMnt  system  and  name  the 
person  or  position  responsible  for  the 
program.  EPA  considws  the 
management  requirement  critical  to 
ensuring  that  the  risk  management 
program  elements  are  integrated  with 
each  other  aa  an  ongoing  basis.  EPA 
expects  that  this  reqinrunent  will  create 
no  additional  burden  for  facilities 
because  the  {voposed  section  would 
(mly  require  facilities  to  provide  the 
name  or  names  of  people  or  positions 
responsible  for  implementing  the 
program. 

EPA's  propoeed  hazard  assessment 
includes  an  ofiisite  consequence  analysis 
and  a  five-year  accident  history,  as 
required  by  the  CAA.  UndOT  the  OSHA 
standard,  facilities  are  required  to 
develop  an  onsite  consequence  analysis. 
Most  of  the  information  needed  to 
define  accidental  release  scenarios  will 
be  derived  from  the  process  hazard 
analysis,  whidi  woiud  be  the  same 
imder  the  two  rules.  The  main 
differences  under  the  EPA  rule  wotild 
be  the  need  to  use  air  dispersion  models 
to  analyze  the  distances  releases  midit 
migrate  and  the  need  to  docimient  the 
areas  potentially  affected  by  the 
releases.  EPA's  hazard  assessment  also 
is  required  to  include  a  five-year  release 
history,  which  would  overlap  to  some 
degree  with  a  reauirement  in  the 
OSHA's  process  hazard  analysis. 

EPA's  proposed  emergency  response 
provisions  respond  to  this  langiiBge  in 
the  CAA  and  are  somewhat  different 
from  the  OSHA  requirement  Under  the 
OSHA  standard,  facilities  must  comply 
with  ODB  of  two  existing  OSHA 
standards.  Facilitiet  that  are  currenUy  in 
compliance  with  OSHA's  Hazardous 
Waste  C^MraticMU  and  Emergency 
Response  standard  (29  CFR  1910.120] 
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are  likely  to  be  in  substantial 
compliance  with  EPA's  proposed  rule. 
OSHA's  emergency  action  plan 
regulation  (29  CFR  1910.38(a))  basically 
requires  an  evacuation  plan.  The  CAA 
requires  EPA's  emergency  response 

£rogram  to  include  "specific  actions  to 
a  taken  in  response  to  an  accidental 
release  of  a  regulated  substance  so  as  to 
protect  human  health  and  the 
environment"  (CAA  section 
112(r)(7)(B)(ii)).  Therefore,  facilities  that 
currently  have  only  an  emergency 
action  plan  required  under  29  CFR 
1910.138(a)  would,  under  EPA's 
proposed  rule,  need  to  develop  a  more 
extensive  emergency  response  plan  that 
details  how  the  facility  would  respond 
to  a  release  to  limit  offsite 
consequences.  EPA  is  also  proposing 
that  facilities  conduct  drills  and 
exercises  to  test  their  plans.  Without 
such  exercises,  a  facility  will  not  be 
certain  that  a  plan  can  be  implemented 
properly  during  an  emergency.  All 
facilities  covered  by  the  EPA  rule  would 
need  to  coordinate  their  plans  with  the 
LEPC.  which  is  not  required  by  the 
OSHA  standard.  EPA  considers  this 
coordination  essential  to  protect  the 
public.  Many  facilities  are  already 
coordinating  their  plans  with  the  LEPC 
plans  and  with  local  emergency 
responders.  Therefore,  EPA  does  not 
anticipate  that  this  requirement  will  add 
substantially  to  the  burden  for  most 
facilities. 

The  final  differences  between  the  two 
rules  are  the  proposed  requirements  for 
registration,  submission,  and  auditing  of 
the  RMP.  CAA  section  112(r)(7)(B)(iii) 
mandates  these  requirements.  The 
information  in  the  RMP  would  be 
derived  from  the  documentation 
required  elsewhere  under  the  EPA 
proposed  rule  or  OSHA's  standard. 
Consequently,  EPA  expects  that  the 
RMP  will  not  add  substantially  to  the 
burden  of  complying  with  the  rules. 

See  Section  X  of  this  Preamble  for  a 
discussion  of  the  incremental  burden 
imposed  by  the  EPA  rule  over  the  OSHA 
rule. 

B.  Section  by  Section  Comparison  of  the 
EPA  Prevention  Program  and  the  OSHA 
Standard 

Except  for  the  management  system 
requirement  discussed  above,  the 
proposed  EPA  prevention  program 
covers  the  same  elements  as  OSHA's 
process  safety  management  standard 
and  generally  uses  identical  language 
except  where  the  statutory  mandates  of 
the  two  agencies  dictate  differences. 
EPA  has  added  introductory  paragraphs 
to  most  sections  to  provide  further 
information  to  the  regulated 
community;  these  paragraphs  impose  no 


additional  requirements  and  are 
intended  to  clarify  the  purpose  of  the 
section's  requirements  and  the  level  of 
detail  expected  of  different  types  of 
facihties.  In  addition,  EPA  has  made 
editorial  chanaes  in  the  OSHA  language 
to  make  the  rule  consistent  with  the 
CAA's  statutory  language.  Specifically, 
where  OSHA  uses  the  word 
"employer,"  EPA  would  use  "owner  or 
operator,"  which  is  defined  in  the  CAA. 
Where  OSHA  uses  "highly  hazardous 
chemicals,"  EPA  would  use  "regulated 
substance."  Where  OSHA  uses 
"facility."  EPA  would  use  "stationary 
source."  Where  OSHA  uses  "standard." 
EPA  would  use  "rule."  Finally,  where 
OSHA  references  workplace  impacts, 
EPA  would  reference  offsite 
consequences,  reflecting  the  different 
statutory  mandates  of  the  two  agencies. 
The  specific  parallel  elements  of  the 
two  rules  are  as  follows: 

•  EPA's  process  hazard  analysis 
requirement  (§  68.24)  is  the  same  as 
OSHA's  process  hazard  analysis 
requirements  (29  CFR  1910.119(e)),  with 
the  following  changes:  (1)  An 
introductory  paragraph;  (2)  the  prioritv 
order  for  conducting  the  analysis  would 
consider  offsite  consequences  rather 
than  the  number  of  potentially  affected 
employees;  (3)  OSHA's  schedule  for 
implementation  would  not  be  included 
because  the  CAA  requires  that  facilities 
comply  with  EPA's  rule  within  three 
years  of  the  date  of  promulgation  and. 
therefore.  OSHA's  five-year  schedule 
could  not  be  used;  (4)  the  identification 
of  previous  incidents  would  be  limited 
to  those  with  offsite  consequences 
rather  than  those  with  catastrophic 
consequences  in  the  workplace;  and  (5) 
the  qualitative  evaluation  of  safety  and 
health  impacts  would  focus  on  impacts 
on  public  health  and  the  environment 
rather  than  on  employees.  EPA  expects 
that,  in  most  cases,  fewer  incidents  will 
need  to  be  considered  under  EPA's 
proposed  rule  because  releases  are 
generally  more  likely  to  affect  workers 
rather  than  the  pubUc.  However,  some 
types  of  releases,  such  as  the  release  at 
Bhopal,  have  their  primary  impact  off 
site.  EPA's  rule  would  ensure  that  these 
potential  releases  are  evaluated.  Finally, 
in  response  to  the  statutory  requirement 
that  the  prevention  program  include 
monitoring,  EPA  would  add  a  paragraph 
(j)  requiring  facilities  to  evaluate 
monitors,  detectors,  containment  or 
control  devices,  and  mitigation  systems. 

•  EPA's  proposed  process  safety 
information  (§  68.26)  is  identical  to 
OSHA's  process  safety  information 
system  (29  CFR  1910.119(d))  except  for 
editorial  changes  and  the  requirement, 
in  paragraph  (c)(5),  that  the  evaluation 
of  the  consequences  of  process 


deviations  include  those  affecting 
public  health  and  the  environment 
rather  than  workers. 

•  EPA's  standard  operating 
procedures  requirement  (§  68.28)  is 
identical  to  OSHA's  operating 
procedures  (29  CFR  1910.119(f))  except 
for  the  introductory  paragraph  and 
editorial  changes. 

•  EPA's  training  section  (§  68.30)  is 
identical  to  OSHA's  training  section  (29 
CFR  1910.119(g)).  except  for  the 
introductory  paragraph,  editorial 
changes,  and  a  requirement  that 
facilities  evaluate  the  effectiveness  of 
their  training  programs  and  revise  the 
programs,  if  necessary,  based  on  the 
evaluation. 

•  EPA's  maintenance  requirements    ■ 
(§  68.32)  uses  the  same  language  as 
OSHA's  mechanical  integrity  paragraph 
(29  CFR  1910.119(1))  with  certain 
exceptions.  EPA  would  use  the  term 
"maintenance"  rather  than  "mechanical 
integrity"  to  parallel  its  statutory 
language.  EPA  would  add  an 
introductory  paragraph  and  make 
editorial  changes.  In  paragraph  68.32(b), 
EPA  would  require  the  facility  to 
develop  a  list  of  equipment  that  requires 
maintenance;  the  OSHA  standard 
provides  a  Ust  of  equipment.  EPA's 

Earagraph  (b)  Includes  the  OSHA  list, 
ut  EPA  Is  concerned  that  for  some 
facilities  the  list  may  be  too  extensive 
and  for  others  it  may  not  be 
comprehensive.  For  example,  for 
warehouses,  the  only  equipment  that 
may  need  maintenance  may  be  the 
sprinkler  system  and  the  forklifts, 
neither  of  which  are  on  the  list.  EPA 
believes  the  responsibility  should  be  on 
the  facility  to  develop  a  list,  based  on 
specific  facility  concerns.  EPA  would 
also  add  an  opening  paragraph  to  the 
OSHA  paragraph  on  inspections  and 
testing  and  include  the  word 
"maintenance"  before  inspection  and 
testing  throughout  the  paragraph.  The 
inclusion  of  die  word  "maintenance" 
would  clarify  that  equipment  should  be 
maintained  on  a  regular  basis;  for  some 
equipment  simple  routine  maintenance, 
such  as  cleaning  and  oiling,  may  be  all 
that  is  necessary;  other  equipment,  such 
as  seals,  may  be  replaced  on  a  regular 
schedule.  EPA's  revision  would  clarify 
that  such  maintenance  is  included  In 
the  Inspection  and  testing  requirement. 
EPA  would  also  add  language  to  clarify 
that  training  of  maintenance  workers 
would  be  documented  in  the  same 
manner  as  other  training. 

•  EPA's  pre-startup  review 
requirement  (§  68.34)  is  identical  to 
OSHA's  pre-startup  review  paragraph 
(29  CFR  1910.199(1))  except  for  editorial 
changes,  the  Introductory  paragraph, 
and  the  requirement  In  paragraph 
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68.34(c)(4)  that  maintenance  as  well  as 
operating  employees  are  trained  prior  to 
startup  and  that  all  employees  are 
trained  on  any  new  emergency  response 
procedures.  EPA  believes  these 
additions  are  necessary  to  ensure  the 
safety  of  the  fedlity. 

•  EPA's  management  of  change 
requirements  (§  68.36)  are  identical  to 
OSHA's  paragraph  (29  CFR  1910.119(1)). 
except  for  the  introductory  paragraph, 
editorial  changes,  and  a  new  paragraph 
(b)  in  which  EPA  deRnes  alterations  that 
do  not  constitute  a  change.  Paragraph 
68.36(b)  is  intended  to  clarify  what 
constitutes  a  replacement  in  kind.  EPA 
would  also  change  paragraph  (d)(2)  to 
replace  OSHA's  "impact  of  change  on 
health  and  safety"  to  "impact  of  change 
on  likelihood  of  a  significant  accidental 
release." 

•  EPA's  safety  audit  requirement 
(S  68.38)  is  identical  to  OSHA's 
compliance  audit  paragraph  (29  CFR 
1910.119(o)),  except  for  the  introductory 
paragraph  and  editorial  changes. 

•  EPA's  accident  investigation 
requirements  (§68.40)  are  identical  to 
OSHA's  incident  investigation 
paragraph  (29  CFR  1910.1 19(m)).  except 
lor:  (1)  The  introductory  paragraph  and 
editorial  changes  to  substitute  the 
phrase  "significant  accidental  release" 
for  the  word  "incident";  (2)  the 
addition,  in  paragraph  (b),  of  a 
requirement  that  the  procedures  be 
written;  (3)  the  requirement  in 
paragraph  (c)  that  incidents  that  require 
investigation  are  those  that  caused  or 
could  have  caused  offsite  consequences 
rather  than  catastrophic  releases  in  the 
work  place;  and  (4)  the  addition,  in 
paragraph  (0(4),  that  the  facility  identify 
root  causes  as  well  as  initiating  events. 

The  OSHA  standard  includes  several 
requirements  that  are  not  covered  by 
EPA's  proposed  rule — worker 
consultation,  hot  work  permits, 
contractor  rules,  and  trade  secrets.  EPA 
beUeves  that  worker  consultation  and 
hot  work  permits  are  worker  protection 
issues  and  are,  therefore,  properly  in 
OSHA's  area  of  concern.  EPA's  trade 
secret  rules  for  the  CAA  already  are 
covered  in  40  CFR  part  2. 

Finally,  although  EPA  recognizes  the 
importance  of  contractor  competence  on 
safety,  EPA  beUeves  this  issue  is 
primarily  one  that  OSHA  should 
address,  as  it  has  in  its  section  on 
contractors.  In  addition,  EPA  believes 
that  contractors  are  mainly  an  issue  at 
larger  companies,  most  of  which  are 
covered  by  the  OSHA  standard.  EPA 
requests  comments  on  whether  EPA 
should  adopt  OSHA's  contractor 
paragraph  as  part  of  the  risk 
management  program  requirements. 


As  specified  in  CAA  section 
112(r)(7)(B)(i),  EPA's  rule  would  become 
effective  three  years  after  the  date  of 
promulgation.  OSHA's  rule  will  allow 
facilities  up  to  five  years  to  conduct 
process  hazard  analyses.  Because  the 
OSHA  standard  was  promulgated  prior 
to  EPA's  rule,  however,  EPA  does  not 
anticipate  that  the  actual  compliance 
dates  for  the  two  rules  will  diner 
significantly. 

V.  Relationship  to  Other  Federal  and 
State  Requirements 

Federal  Regulations 

A  number  of  the  facilities  potentially 
affected  by  today's  proposed  rule  are 
also  covered  by  other  Federal  > 

requirements  that  may  relate  to 
practices  that  will  be  included  in  the 
risk  management  program.  As  discussed 
in  the  section  on  emergency  response, 
several  EPA  programs  require  facilities 
to  develop  emergency  response  plans. 
These  programs  include  the  Resource 
Conservation  and  Recovery  Act 
requirements  and  the  Spill  Prevention, 
Control,  and  Coimtermeasure 
requirements  under  the  Clean  Water 
Act.  In  addition,  loading  and  unloading 
of  hazardous  materials  for 
transportation  are  covered  by  DOT 
regulations,  as  are  storage  incident  to 
transportation  and  repackaging  for 
resale  and  transportation.  The  DOT 
regulations  are  particularly  likely  to 
affect  distributors  and  warehouses.  EPA 
requests  comments  on  how  these 
requirements  can  be  harmonized  to 
eliminate  conflicts  and  minimize 
duplication.  Specifically,  EPA  requests 
comments  on  whether  compliance  with 
other  Federal  regulations  vtrill  meet 
some  or  all  of  the  requirements  of  the 
proposed  rule  and,  if  so,  how  the  rule 
should  acknowledge  this  fact  to  ensure 
that  faciUties  understand  what,  if  any, 
additional  steps  they  must  take  to  come 
into  compliance  wiUi  the  risk 
management  program  requirements. 

State  Laws 

Fo\ir  states — California,  New  Jersey, 
Delaware,  and  Nevada — have 
implemented  state  laws  that  require 
certain  facilities  to  develop  risk 
management  programs.  Although  the 
existing  state  programs  differ  in  some 
respects,  they  address  the  same  basic 
elements  that  EPA  is  proposing  in  this 
rulemaking,  except  that  the  California 
program  does  not  specify  a  management 
of  change  procedure.  The  New  Jersey 
Toxic  Catastrophe  Prevention  Act 
(TCP A)  program  is  the  most  detailed 
program,  specifying  to  a  considerable 
degree  the  information  required  to  be 
developed  and  submitted;  New  Jersey 


also  requires  that  workers  pass 
competency  tests  after  training.  The 
Delaware  program  provides  facilities 
with  more  flexibility  by  specifying  less 
detailed  requirements.  "Hie  California 
program  is  the  most  general  of  the 
programs;  the  California  risk 
management  plan  program  developed 
by  eadj  affected  faciUty  is  driven  by  the 
results  of  the  process  hazard  analysis, 
rather  than  responding  to  a  set  of 
specific  mandated  requirements. 

The  primary  differences  in  the  state 
programs  relate  to  their  implementation 
and  the  chemicals  covered.  New  Jersey, 
Delaware,  and  Nevada  have 
implemented  their  programs  at  the  state 
level.  California  has  delegated 
implementation  authority  to  more  than 
100  administering  agencies,  which  are 
usually  the  fire  or  health  departments. 
New  Jersey,  CaUfomia,  and  Nevada 
require  facilities  to  submit  their  plans  to 
the  administering  agencies  for  review 
and  approval.  Delaware  requires 
faciUties  to  maintain  the  plan  and 
doomientation  on  site  for  state 
inspectors.  California  also  allows  the 
administering  agencies  to  exempt 
facilities  that  meet  the  thresholds  if  the 
agency  determines  that  the  facility  does 
not  pose  a  significant  risk  to  the 
community. 

Each  of  me  states  has  a  different  list 
of  chemicals  and  thresholds.  New 
Jersey's  list  covers  109  acutely  toxic 
substances;  Delaware  covers  90  toxic 
substances,  as  well  as  flammables  and 
explosives;  California  covers  all  360  of 
the  EPCRA  section  302  list  of  extremely 
hazardous  substances;  Nevada  adopted 
OSHA's  list  of  highly  hazardous 
chemicals.  CaUfomia  uses  EPA's 
threshold  planning  quantities  (TPQs)  as 
thresholds  for  notification  and  allows 
local  agencies  to  decide  whether  a 
facility  must  comply;  New  Jersey  and 
Delaware  developed  separate  and 
different  methodologies  for  calculating 
thresholds;  Nevada  adopted  OSHA's 
thresholds.  None  of  the  state  lists  is 
entirely  consistent  with  EPA's  proposed 
Ust. 

EPA  anticipates  that  facilities 
ciirrently  in  compliance  with  the  New 
Jersey,  Delaware,  and  Nevada 
regulations  will  be  in  compUance  with 
most  elements  of  today's  proposed  rule. 
Because  the  California  rules  are  more 
general  and  because  different 
administering  agencies  have  interpreted 
the  requirements  differently,  it  is  not 

Eossible  to  determine,  except  on  a  case* 
y-case  basis,  to  what  extent  a  California 
faciUty  will  be  in  compliance  with 
EPA's  rule. 

The  Clean  Air  Act  section  112(1) 
allows  EPA  to  delegate  the 
implementation  of  the  risk  management 
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program  to  states  that  have  an  approved 
program.  The  criteria  for  state  programs 
are  listed  io  CAA  section  112(l)(5).  The 
Act  allows  states  to  adopt  the  Federal 
program  or  implement  a  program  that  is 
more  stringent.  Consequently,  the 
existing  s'  Jte  programs  will  require 
some  revisions  to  meet  EPA's 
requirements  or  set  more  stringent 
requirements  than  those  established  by 
the  EPA  rule.  EPA  expects  that  most  of 
the  needed  changes  will  involve  the 
listing  of  chemicals  and  adjusting  of 
thresholds.  Other  states  that  are 
developing  state  programs  to  implement 
these  regulations  should  determine 
whether  they  have  sufficient  statutory 
authority  under  their  air  or  emergency 
planning/commimity  right-to-know 
SARA  Title  ni  programs  to  adopt  the 
requirements  of  these  regulations.  EPA 
will  provide  additional  guidance  for 
states  before  the  final  rule  is 
promulgated. 

VI.  Other  Approaches  Considered 

The  CAA  requires  fecilities  that  have 
a  regulated  substance  in  quantities 
greater  than  the  thresholdf  to  develop 
and  subm.i  RMPs.  EPA  recognizes  that, 
for  small  facilities,  even  the  less 
complex  risk  management  program  that 
would  be  needed  for  simple  processes 
could  create  a  substantial  burden.  EPA 
considered  three  approaches,  therefore, 
that  might  reduce  this  burden.  Each  of 
these  approaches  would  create  two  tiers 
of  risk  management  programs,  a 
minimal  program  and  an  expanded  risk 
management  program.  The  approaches 
differ  on  how  facilities  would  be 
divided  between  the  two  tiers. 

The  first  approach  considered  would 
be  to  develop  criteria  for  determining 
when  fadhties  needed  an  expanded  risk 
management  program.  The  criteria 
could  be  as  simple  as  a  multiple  of 
threshold  quantity  (e.g.,  an  expanded 
risk  management  program  would  be 
required  at  10  times  the  threshold 
quantity),  or  would  combine  the 
quantity  c-  site  with  other  factors  such 
as  distance  to  the  fenceline,  proximity 
of  sensitive  populations  (e.g.,  hospitals, 
schools,  residences),  similar  to  the 
approach  used  in  Delaware.  EPA 
decided  not  to  propose  this  approach  for 
several  reasons.  Facility  operators  in 
Delaware  and  state  officials  report  that 
this  approach  is  difficult  to  implement 
because  considerable  technical  expertise 
is  needed  and  many  smaller  facilities 
and  non-manufacturers  do  not  have  the 
expertise  in  house.  In  addition, 
developing  a  set  of  criteria  that  would 
be  appropriate  in  all  situations  may  not 
be  possible  because  too  many  factors 
influence  the  hazard  posed  by  a 
particular  process  and  substance.  Using 


the  simple  multiple  of  the  threshold 
quantity  wo\dd  ignore  the  dangers 
posed  by  relatively  small  quantities  of 
regulated  substances  in  specific 
circumstances. 

The  second  approadi  considered 
would  be  to  have  facilities  determine 
whether  they  needed  an  expanded  risk 
management  program  based  on  the 
ofEsite  conseouence  analysis:  If  the 
worst-case  release  could  not  expose  the 
public  or  the  environment  to  significant 
risks,  the  facility  would  not  need  an 
expanded  risk  management  program. 
Although  this  approach  is  a  better  way 
to  determine  whether  the  potential  risks 
of  a  facility  merit  an  expanded  risk 
management  program,  it  is  fraught  with 
problems.  This  approach  would  create 
considjrable  potential  for  debate  and 
legal  disputes  over  the  assumptions 
facilities  use  to  determine  offsite 
consequences.  Assumptions  appropriate 
for  one  facility  or  area  may  not  oe 
appropriate  for  others.  EPA  believes  that 
this  approach  would  leave  facilities 
uncertain  of  the  legal  status  of  their 
decisions  and  create  difficulties  for 
enforcement  by  governments  and 
citizens.  In  addition,  given  the 
experience  of  Delaware  facilities,  it  is 
likely  that  many  smaller  facilities  and 
those  outside  the  manufactiuing  sector 
would  have  substantial  difficulty 
understanding  and  implementing  this 
approach.  EPA  notes  that  most  of  the 
facilities  potentially  affected  by  the 
proposed  rule  are  non-manufacturers; 
less  than  five  percent  of  the  potentially 
affected  facilities  are  chemical 
manufacturers  or  petroleum  refineries. 

The  final  approach  considered  would 
be  to  follow  the  California  model  and  let 
local  or  state  agencies  decide  which 
facilities  pose  the  greatest  threat  and, 
therefore,  require  an  expanded  risk 
management  program.  EPA  believes  that 
local  agencies  are  in  the  best  position  to 
identify  and  evaluate  local  hazards. 
However,  the  viability  of  this  approach 
rests  on  the  ability  and  willingness  of 
state  or  local  groups  to  make  these 
decisions.  This  approach  would  impose 
a  considerable  burden  on  state  and  local 
authorities.  It  could  also  lead  to  the 
uneven  imposition  of  requirements  on 
facilities  if  states  or  localities  chose  to 
cover  facilities  differently.  Some 
facilities  already  covered  by  risk 
management  program  rules  believe  that 
they  have  been  placed  at  a  substantial 
competitive  disadvantage  because  they 
are  complying  with  the  state  law,  while 
similar  facilities  in  other  states  are  not. 
An  uneven  implementation  also  leaves 
the  protection  of  the  public  imeven. 

EPA  requests  comments  on  these 
approaches  and  methods  that  could  be 
used  to  create  tiers  in  risk  management 


program  reqtiirements.  EPA  also 
requests  comments  on  what  a  "minimal- 
program"  would  be,  given  the 
Congressional  mandate  that  requires  the 
risk  management  program  to  include  a 
hazard  assessment,  a  prevention 
program  that  includes  safety 
procedures,  maintenance,  monitoring, 
and  training,  and  an  emergency 
response  plan. 

Vn.  Guidance 

The  CAA  requires  EPA  to  publish, 
when  the  final  rule  is  promulgated, 
guidelines  to  assist  faciUties  in  the 
preparation  of  risk  management 
programs.  The  guidelines  shall,  to  the 
extent  possible,  include  model  RMPs. 
EPA  is  aware  that  for  many  facilities, 
especially  those  outside  the  chemical 
and  petroleum  refining  industry  and 
m.any  smaller  facilities,  the  risk 
management  program  approach  and 
some  of  the  elements  will  be  imfamiliar. 
EPA  intends,  therefore,  to  provide  as 
much  guidance  as  possible  and  to 
encourage  trade  associations, 
professional  organizations,  labor,  and 
others  to  develop  and  disseminate 
appropriate  guidance  as  well.  EPA 
requests  comments  on  areas  where 
guidance  is  needed  (e.g.,  process  hazard 
analyses,  maintenance  programs),  the 
levels  at  which  guidance  should  be 
directed,  and  appropriate  formats  for  the 
guidance. 

EPA  has  identified  industry  sectors 
that  may  be  candidates  for  model  risk 
management  programs.  Generally,  most 
of  the  covered  facilities  in  these  sectors 
ara  using  the  same  chemical  in  the  same 
way,  with  similar  types  of  equipment. 
The  similarity  will  allow  EPA  to 
develop  guidance  on  the  chemical  and 
process  hazards,  identify  typical 
hazards  that  need  to  be  considered  in 
the  process  hazard  analysis,  suggest 
areas  that  should  be  covered  in  SOPs 
and  training,  identify  critical  equipment 
for  maintenance  programs,  and  describe 
model  emergency  response  procedures. 
The  purpose  of  the  guidance  will  not  be 
to  provide  facilities  with  an  "off-the- 
shelf'  plan,  but  rather  to  provide  a 
framework  that  the  facility  can  use  to 
analyze  its  ovm  operations  and  develop 
a  program  to  manage  risks. 

Industry  sectors  that  may  be 
appropriate  for  model  risk  management 
programs  include  chlorine  and 
ammonia  users  such  as  public  drinking 
water  systems  and  wastewater  treatment 
works,  cold  storage  facilities, 
wholesalers,  and  propane  retailers.  EPA 
requests  suggestions  for  other  industry 
groups  for  which  model  risk 
management  programs  may  be  possible. 
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VnL  Infonnation  Gathering  Efforts 

Before  EPA  began  writing  its 
proposed  rule  on  risk  management 
programs,  the  Agency  decided  to  seek 
information  from  those  already 
implementing  risk  management  program 
regulations.  EPA  staff  met  extensively 
with  officials  in  the  three  states  and 
held  interviews  with  seven  facilities 
that  have  developed  risk  management 
programs  under  state  laws.  To  gather 
more  information,  EPA  held  eight  focus 
groups,  five  with  facilities  (two  each  in 
New  Jersey  and  California,  one  in 
Delaware),  and  three  with  administering 
agency  officials  in  California,  to  elicit 
their  opinions  of  the  risk  management 
program  regulations  in  their  respective 
states  and  their  ideas  about  what  EPA 
should  consider  as  it  develops  its 
program.  After  analyzing  the  results  of 
these  meetings,  EPA  and  the  National 
Governors'  Association  sponsored  a 
two-day  seminar  on  issues  that  have 
arisen  at  the  state  level.  Officials  from 
California,  Delaware,  and  New  Jersey,  as 
well  as  New  York,  Minnesota,  and 
Wisconsin  attended  the  meetings.  On 
the  second  day,  other  groups  including 
trade  associations,  professional 
organizations,  labor,  and 
environmentalists  joined  the  discussion. 

Several  industry  participants  believed 
that  the  risk  management  program 
process  is  improving  safety,  although 
the  initial  costs  are  high.  Many 
considered  the  most  costly  element,  the 
process  hazard  analysis,  the  most 
important  because  it  identifies  hazards 
and  allows  facilities  to  set  priorities. 
Larger  facilities,  especially  those  in  the 
chemical  and  petroleiim  industries, 
currently  have  more  risk  management 
program  elements  In  place  than  do 
smaller  facilities.  Larger  facilities  are 
also  more  able  to  implement  the 
program  with  their  own  staff;  smaller 
&ciUties  often  lack  the  in-house 
expertise  to  develop  and  implement  all 
risk  management  program  elements. 
Various  industry  participants 
recommended  that  the  risk  management 
program  regulations  give  facilities  the 
flexibility  to  tailor  a  program  to  their 
own  situations.  According  to  these 
participants,  the  regulations  shoiild  tell 
a  facility  what  to  do,  not  how  to  do  it. 
Many  participants  with  various 
perspectives  recommended  that 
regulations  be  specific  enough  to  limit 
inconsistent  interpretation  either  across 
states  or  among  inspectors. 
Inconsistently  applied  regulations  create 
competitive  disadvantages  and 
undermine  the  willingness  of  facilities 
to  comply.  Many  participants  from 
various  sectors  expressed  the  view  that 
guidance  and  technical  assistance  will 


be  needed  at  the  state,  local,  and  facility 
levels,  and  that  education  and  outreach 
efforts  will  be  necessary.  Several 
industrial  and  governmental 
participants  said  that  to  the  extent 
possible,  the  OSHA,  EPA,  and  state 
regulations  and  chemical  lists  should  be 
consistent.  The  same  participants 
believed  that  facilities  would  like  to 
ensure  that  if  they  are  in  compliance 
with  one  rule,  they  would  automatically 
be  in  compliance  with  all  rules,  at  least 
for  a  specific  chemical.  There  was  a 
general  concern  that  the  expertise  to 
implement  the  program  may  not  be 
imiformly  available  in  the  short-term. 
This  lack  of  expertise  will  affect  both 
facilities  and  government  agencies. 

A  report  on  this  information  gathering 
effort  entitled  Qean  Air  Act  of  1 990. 
Chemical  Accident  Release  Provisions, 
Report  on  Focus  Groups  and  Round 
Table  Discussions  is  available  in  the 
docket  as  are  transcripts  of  the  eight 
focus  groups. 

DC  Section  by  Section  Discussion  of  the 
Proposed  Rule 

EPA  is  proposing  to  add  a  new  part 
68  to  40  CFR,  which  would  include  the 
risk  management  program  requirements, 
as  well  as  the  list  of  regulated 
substances  and  related  regulations,  and 
any  additional  chemical  accident 
prevention  regulations  that  EPA  may 
promulgate  in  the  future.  This  section 
reviews  the  regulations  that  would  be 
added  in  this  rulemaking. 

Proposed  §  68.1  would  define  the 
scope  of  the  part. 

Proposed  §68.3  would  provide 
definitions  appUcable  to  the  Part. 

Proposed  i  68.10  would  define  the 
applicability  of  the  risk  management 
plan  requirements  to  all  stationary 
sources  where  a  regiilated  substance  is 
present  in  a  process  at  any  one  time  in 
more  than  the  threshold  quantity.  The 
section  also  includes  the  effective  dates 
for  the  risk  management  program 
elements.  Facilities  would  be  required 
to  develop  and  implement  all  risk 
management  program  elements  within 
three  years  of  the  date  of  promulgation 
of  the  rule  or  within  three  years  of 
becoming  subject  to  the  rule  (i.e.,  three 
years  after  the  facility  introduces  a  new 
regulated  substance  to  its  operations  or 
a  new  substance  is  listed). 

Proposed  §  68.12  would  define  the 
requirements  for  registration.  Facilities 
would  be  required  to  register  three  years 
after  the  date  of  promulgation  of  the  rule 
or  within  three  years  of  date  on  which 
the  facility  becomes  subject  to  the  rule 
(either  because  the  faciUty  introduces  a 
new  regulated  substance  to  its 
operations  or  a  new  substance  is  Usted). 
If  the  information  submitted  on  a 


registration  form  is  no  longer  accurate, 
faciUties  would  be  required  to  update 
the  information  within  60  days  of  the 
change. 

Proposed  §  68.15  would  provide  the 
requirements  for  the  hazara  assessment 
FaciUties  would  be  required  to  complete 
a  hazard  assessment  for  each  regulated 
substance  present  in  greater  than  a 
threshold  quantity.  For  each  such 
substance,  a  worst-case  release  scenario 
would  have  to  be  defined.  The  offsite 
consequences  of  a  range  of  release 
scenarios,  Including  the  worst-case  and 
other  more  Ukely  significant  accidental 
release  scenarios,  would  have  to  be 
analyzed.  The  proposed  section 
specifies  a  number  of  scenarios  that 
should  be  considered  and  the 
information  that  must  be  included  in 
the  o&ite  conseouence  analyses.  The 
section  also  would  require  the  facility  to 
develop  and  maintain  a  five-year  history 
of  significant  accidental  releases  and 
releases  with  the  potential  for  offsite 
consequences  for  each  regulated 
substance.  The  hazard  assessment 
would  have  to  be  reviewed  and  updated 
every  five  years,  unless  changes 
necessitated  an  update  sooner.  The 
section  would  detail  the  docxunentation 
that  would  be  required  to  be  maintained 
on  site. 

Proposed  §  68.20  would  explain  the 
purpose  of  the  prevention  program  and 
specify  that  the  ten  elements  of  the 
program  must  be  tailored  to  suit  the 
degree  of  hazard  present  at  a  facility  and 
the  degree  of  complexity  of  the 
operations. 

Proposed  §  68.22  would  require 
facilities  to  designate  a  person  or 
position  responsible  for  overseeing  the 
development  and  implementation  of  the 
prevention  program  elements.  Where 
other  individuals  are  responsible  for 
separate  elements,  an  organization  chart 
showing  lines  of  authority  would  be 
required. 

Proposed  §  68.24  would  detail  the 
requirements  for  the  process  hazard 
analysis.  A  process  hazard  analysis 
would  be  required  for  each  location 
where  regulated  substances  are  present 
above  the  threshold  quantity.  Formal 
process  hazard  analysis  techniques 
would  have  to  be  applied,  with  the 
complexity  of  the  process  and  potential 
consequences  of  a  release  to  be 
considered  in  selecting  an  appropriate 
technique.  The  section  would  require 
facilities  to  conduct  evaluations  on  the 
most  hazardous  locations  first. 

The  process  hazard  analysis  team 
would  be  required  to  report  findings 
and  recommendations  to  management 
The  facility  management  would  be 
required  to  document  its  response  to 
each  finding  and  recommendation,  and 
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maintain  a  schedule  for  implementing 
actions  to  address  findings.  If  the 
facility  management  decides  not  to 
implement  certain  recommendations,  a 
rationale  for  the  decision  would  have  to 
be  documented. 

Based  on  the  process  hazard  analysis 
results,  the  facility  would  be  required  to 
evaluate  and  develop  a  plan  for  (or  a 
rationale  for  not)  installing  detection 
and  alarm  systems,  secondary 
containment  and  control  systems,  and 
mitigation  systems.  The  process  hazard 
analysis  would  have  to  be  reviewed  and 
updated  every  five  years  unless  changes 
of  chemical  use,  process  technology,  or 
equipment  require  an  earlier  review  and 
revision. 

Proposed  §  68.26  would  require  the 
facility  to  develop  and  maintain  up-to- 
date  chemical,  technology,  and 
equipment  information.  Technology 
informatiop  would  include  process  flow 
diagrams  a..d  process  chemistry 
information,  maximum  intended 
inventories  for  vessels,  process 
parameters,  and  consequences  of 
deviations  from  parameters.  Equipment 
information  would  include  materials  of 
construction,  electrical  classifications, 
material  and  energy  balances,  design 
bases  and  codes,  safety  equipment 
designs,  and  diagrams  of  piping, 
equipment,  and  controls.  The  owner  or 
operator  would  have  to  document  that 
equipment  complies  with  good 
engineerinc  practices. 

Proposea  §  68.28  would  require 
faciUties  to  develop  and  maintain 
written  procedures  for  operations. 

Proposed  §  68.30  would  require 
facihties  to  develop  and  implement 
training  programs  to  ensure  that  all 
employees  are  trained  in  SOPs  that 
apply  to  them.  Refresher  training  would 
be  required  -t  least  every  three  years. 
The  facihty  would  have  to  develop  a 
method  of  ensuring  that  each  employee 
is  competent.  In  addition,  facihties 
would  be  required  to  evaluate  the 
effectiveness  of  their  training.  Based  on 
this  evaluation,  the  &cility  would  be 
required  to  develop  and  maintain  a 
schedule  for  revising  the  training 
program.  All  training  conducted  at  the 
facility  would  be  documented.  In  lieu  of 
initial  training,  the  facility  could  certify 
that  current  employees  have  the 
knowledge  and  skills  to  carry  out  the 
SOPs. 

Proposed  §  68.32  would  require 
facilities  to  develop  a  list  of  equipment 
and  controls  whose  failure  could  lead  to 
a  significant  accidental  release  of  a 
regulated  substance.  For  items  on  the 
Ust,  a  maintenance  program  that 
included  a  schedule  for  inspections, 
testing,  and  maintenance  would  be 
required.  L-^pection  and  testing 


procedures  and  schedules  would  be 
cased  on  manufacttirers' 
recommendations  unless  industry  or 
focility  ex]}erience  indicated  that  more 
frequent  inspections  and  tests,  or 
di^erent  procedures  were  needed. 
Written  maintenance  procedures  and 
training  of  maintenance  workers  would 
also  be  required.  Equipment  found  to  be 
outside  acceptable  limits  would  have  to 
be  replaced  or  repaired  prior  to  being 
used  again  or  in  a  timely  manner  that 
ensures  safety.  Procedures  to  ensure  that 
replacement  equipment  is  installed 
properly  and  consistent  with  design 
specifications  would  be  required. 
Records  of  each  inspection,  test,  repair, 
and  replacement  would  be  required. 

Proposed  §  68.34  would  require 
faciUties  to  develop  procedures  to 
ensure  that  a  pre-startup  review  is 
conducted  before  a  new  or  modified 
process  is  brought  online.  This  section 
would  not  apply  to  routine  startups  after 
shutdowns  for  maintenance  provided 
standard  procedures  are  developed  for 
such  startups.  The  pre-startup  review 
would  confirm  that  all  installations  and 
changes  meet  design  specifications,  that 
SOPs  and  maintenance  programs  are  in 
place  for  the  new  processes,  and  that 
employees  have  been  trained.  Records 
of  each  startup,  including  actions  taken 
to  address  any  problems  uncovered 
during  the  review,  would  be  maintained 
at  the  facility  under  §  68.55. 

Proposed  S  68.36  would  require 
facilities  to  develop  management  of 
change  procedures  to  ensure  that  any 
alteration  of  chemicals,  processes,  and 
procedures  are  reviewed  prior  to 
implementation.  Replacement  of 
equipment  or  controls  with  a  device  that 
meets  the  design  specifications  of  the 
replaced  device  would  not  be 
considered  a  change.  The  procedures 
would  ensure  that  the  technical  basis  of 
the  change  is  documented  and  that  the 
consequences  of  the  change  are 
evaluated.  Process  safety  information 
and  the  process  hazard  analysis  would 
be  updated  as  needed,  as  would  SOPs, 
training,  and  maintenance  programs. 
The  results  of  each  such  review  would 
be  maintained  at  the  bcility  under 
§68.55. 

Proposed  §  68.38  would  require 
facilities  to  conduct  safety  audits  every 
three  years.  Each  audit  would  be 
documented  in  a  report  with  findings 
and  recommendations.  Management's 
response  to  each  finding  and 
recommendation  would  be  documented, 
with  a  schedule  for  implementation  or 
a  rationale  for  not  implementing. 

Proposed  $  68.40  would  require 
facilities  to  develop  and  implement 
procedures  to  investigate  each 
significant  accidental  release. 


Investigations  would  have  to  start 
within  48  hours  of  the  accident.  The 
investigation  would  docimient.  in  a 
report  to  management,  the  Initiating 
event,  root  causes,  and 
recommendations  for  preventing 
recurrences.  Management  would  be 
required  to  document  its  response  to 
each  reconunendation.  with  either  a 
schedule  for  implementation  or  a 
rationale  for  not  implementing  the 
recommendation.  The  results  of  the 
investigation  would  have  to  be  reviewed 
with  all  potentially  affiected  employees. 

Proposed  §68.45  would  require 
facilities  to  develop  a  written  emergency 
response  plan  that  would  specify 
procediu-es  for  employees  not  involved 
in  a  response  action,  procedures  for 
responaers,  a  list  of  all  response  and 
mitigation  technologies.  The  plan  would 
also  include  procedures  for  notifying 
and  alerting  ihe  public  and  public 
response  agencies.  The  facility  would  be 
required  to  have  procedures  for  the  use, 
inspection,  testing,  and  maintenance  of 
response  equipment.  The  facility  would 
also  develop  information  on  first  aid 
and  emergency  health  care  related  to 
potential  exposures.  Employees  would 
be  trained  in  applicable  response 
procedures.  Facilities  would  be  required 
to  conduct  drills  or  exercises  to  test  the 
plan.  Any  drill  or  exercise  would  be 
documented,  with  findings  relevant  to 
plan  revisions;  management  would  be 
required  to  document  responses  to  the 
findings,  with  schedules  for 
implementation.  The  emergency 
response  plan  would  be  coordinated 
with  the  local  emergency  planning 
committee's  community  plan  prepared 
under  SARA  Title  HI. 

Proposed  §  68.50  would  require 
submission  of  the  RMP  containing  a 
copy  of  the  facility's  registration  form, 
hazard  assessments  for  each  regulated 
substance  (i.e.,  worst-case  scenario, 
offsite  consequences  for  a  range  of  more 
likely  significant  accidental  release 
scenarios,  and  five-year  history  of 
significant  accidental  releases),  a  list  of 
major  hazards  identified  through  the 
process  hazard  analysis,  the 
consequences  of  failure  to  control  each 
major  hazard,  steps  being  taken  to 
address  the  hazards,  implementation 
schedules,  a  summary  of  other 
prevention  elements,  a  description  of 
the  emergency  response  plan,  a 
description  of  the  management  system 
for  implementing  and  integrating  the 
risk  management  program,  and  a 
certification  of  acciiracy  and 
completeness.  The  RMP  would  be 
revised  and  resubmitted  every  five  years 
unless  changes  dictate  a  more  fiequent 
revision. 
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Proposed  §  68.55  would  specify 
which  records  would  need  to  be 
maintained  and  that  records  would  be 
maintained  for  five  years.  Facilities 
would  also  be  required  to  maintain 
implementation  schedules  for 
recommendations  from  the  process 
hazard  analysis,  safety  audit,  and 
accident  investigation. 

Proposed  §  68.60  would  sp«diy  the 
audit  system  for  reviewing  RMPs. 

X.  Regulatory  Costs  and  Benefits 

Ag«K:ies  proposing  and  promulgating 
regulations  must  consider  both  the  costs 
and  benefits  of  those  rules  on  the 
affected  community.  This  section 
summarizes  the  analyses  conducted  in 
support  of  this  proposed  rule  and  the 
list  and  threshold  rule.  The  •full 
regulatory  impact  analysis  (RIA), 
entitled  "Regulatory  Impact  Analysis  in 
Support  of  Listing  Regulated  Substances 
and  Thresholds  and  Mandating  Risk 
Management  Programs  for  Chemical 
Accident  Release  Prevention,  as 
Required  by  Section  llZ(r)  of  the  Clean 
Air  Act,"  is  available  in  the  docket. 

As  mentioned  above,  the  cost 
information  in  this  section  is  based  on 
an  analysis  of  this  proposed  rule  and  the 
list  and  threshold  rule.  Since  the  RIA 
was  completed,  the  Agency  has 
collected  new  cost  information  from 
comments  to  the  proposed  list  and 
threshold  rule  and  has  conducted 
additional  analyses.  The  revised  cost 
information  is  contained  in  an 
addendum  to  the  RIA,  which  is 
available  in  the  docket.  The  Agency 
recognizes  that  the  costsA)enefits  and 
the  universe  of  affected  facilities  are 
difficult  to  estimate  accurately  and 
requests  comments  and  input  on  the 
RIA  and  the  addendum.  Specifically. 
EPA  requests  comments  on  the  unit-cost 
estimates  for  the  prevention  program 
elements  and  rate  of  current  compUance 
with  these  elements. 

Options  Considered 

To  evaluate  alternatives,  EPA 
analyzed  five  list  and  threshold  options 
and  two  risk  management  program 
options.  The  five  list  options  were:  List 
1 — 101  acute  toxics  at  the  proposed 
thresholds;  List  2 — ^EPA's  proposed  list 
(100  toxics,  62  flammables,  and  high 
explosives)  at  the  proposed  thresholds; 
List  3 — EPA's  proposed  list  at  the 
EPCRA  section  302  threshold  plaiming 
quantities  (TPQs)  where  applicable;  List 
4— the  full  EPCRA  section  302  list  at  the 
TPQs;  and  List  5— the  full  EPCRA 
section  302  list  of  extremely  hazardous 
substances  at  the  threshold  planning 
quantities,  phis  62  flammables  and  high 
explosives.  The  options  were  selected  to 
bound  the  difierent  combinations  of 


chemicals  and  threshold  quantities  that 
were  imder  consideraticm  oy  EPA 
during  development  of  the  proposed  list 
regulation.  The  OSHA  list  was  not 
included  as  a  listing  option  because  it 
includes  some  subetancee  that  EPA  is 
statiitorily  prohibited  from  listing,  it 
does  not  include  many  acutely  toxic 
chemicals  that  meet  EPA's  criteria  for 
listing,  nor  does  it  include  all  statutorily 
mandated  regulated  substances.  In 
addition,  many  of  the  substances  listed 
by  OSHA  are  reactives.  which  EPA  has 
not  determined  pose  a  significant 
hazard  to  the  pwlic  in  the  event  of  an 
accidental  release. 

The  RIA  also  considered  two  options 
for  risk  management  program 
requirements:  EPA's  proposed  rule;  and 
a  more  stringent  version  of  the  proposed 
rule,  modeled  on  the  New  Jersey  state 
regulations,  which  are  more  detailed 
and  impose  more  specific  requirements 
for  many  of  the  risk  management 
program  elem«its.  The  OSHA  standard 
was  not  considered  because  it  does  not 
fully  meet  the  statutory  mandate  for 
EPA's  risk  management  regulation. 

Methodology 

To  estimate  the  universe  of 

Eotentially  affected  facilities  imder  each 
St  and  threshold  option.  EPA  used 
1988  data  from  the  New  Jersey  Right-to- 
Know  database.  Under  the  New  Jersey 
Right-to-Know  statute  (New  Jersey  Pub. 
L.  1983,  Chapter  315),  focilities  are 
required  to  complete  surveys  of 
chemical  inventories  if  they  have  any 
amount  of  the  listed  substances  on  site. 
Facihties  are  required  to  report  the 
maximum  quantity  on  site  for  each 
covered  substance  and  the  CAS  number 
for  the  substance;  all  of  the  toxic 
substances  EPA  considered  for  listing 
are  on  the  New  Jersey  fist.  Facilities  also 
are  required  to  report  applicable  four- 
digit  SIC  codes  and  the  number  of 
facility  employees.  Although  there  are 
hmitations  and  cautions  that  must  be 
exercised  when  extrapolating  state  data 
to  estimate  national  impacts,  EPA 
believes  that  the  New  Jersey  data 
provide  comprehensive  coverage  of  SIC 
codes,  including  the  majority  of  foiu'- 
digit  SIC  codes  across  both  the 
manufacturing  and  non-manufacturing 
sectors,  and  are  reasonably 
representative  of  chemical  use  patterns 
throughout  the  nation.  In  addition.  New 
Jersey  facilities  are  required  to  report  on 
inventories  of  all  acutely  toxic 
chemicals  covered  by  EPA's  listing 
options.  Further,  the  information  in  the 
New  Jersey  database  on  number  of 
employees  allows  disaggregation  of  the 
data  by  facility  size.  There  are,  however, 
limitations  to  the  New  Jersey  data;  to  the 
extent  possible,  EPA  augmented  the 


New  Jersey  data  to  adjtist  for  these 
limitations.  For  example,  because 
facihties  in  New  Jersey  are  not  required 
to  report  oa  flammables,  data  from 
Louisiana's  EPCRA  section  312  database 
were  used  to  develop  estimates  of  the 
number  of  additional  facilities  that 
would  be  covered  because  of  the  listed 
flammables.  Similarly,  certain  industrial 
sectors  were  clearly  underrepresented  in 
the  New  Jersey  data;  adjustments  were 
made  wherever  possible  to  correct  for 
these  limitations. 

The  New  Jersey  database  was 
searched  by  four-digit  SIC  code  to 
identify  for  each  such  code  the  numt)er 
of  facilities  that  reported  a  listed  toxic 
chemical  above  the  threshold.  The 
number  of  reports  of  regulated 
substances  per  four-digit  SIC  code  was 
also  obtained  from  the  New  Jersey  data. 
The  information  obtained  from  these 
searches  was  compared  with  the 
number  of  facilities  in  each  four-digit 
SIC  code  in  New  Jersey  (based  on  1988 
County  Business  Pattern  data).  The  ratio 
of  the  number  of  facilities  reporting  the 
presence  of  the  chemicals  above  the 
proposed  thresholds  to  the  number  of 
facilities  in  the  SIC  code  in  the  state  was 
extrapolated  to  the  nation  to  estimate 
the  number  of  facilities  in  each  SIC  code 
potentially  affected  by  the  proposed 
rule.  The  ratio  of  the  number  of 
regulated  substances  reported  per 
facility  in  New  Jersey  in  each  four-digit 
SIC  code  was  used  to  estimate  the 
number  of  hazard  assessments  that 
would  likely  be  required  under  each 
listing  option.  The  Louisiana  data  were 
used  to  identify  those  four-digit  SIC 
codes  where  the  addition  of  flammables 
would  result  in  additional  facilities  and 
additional  chemicals  per  facility 
covered  by  EPA's  regulatory  options. 

Three  industry  sectors  were 
substantially  underrepresented  in  the 
state  databases:  public  facilities,  cold 
storage  facilities,  and  propane  retailers. 
To  adjust  for  this  underrepresentation  of 
pubhc  facilities,  the  analsrsis  used  EPA 
data  on  public  drinking  water  systems 
and  publicly  owned  treatment  works  to 
estimate  the  number  of  public  facilities 
potentially  affected  by  the  proposed 
rule.  Industry  information  was  used  to 
estimate  the  number  of  cold  storage 
facilities  (i.e..  food  processors,  food 
distributors,  and  refrigerated 
warehouses)  and  the  number  of  propane 
retailers. 

la  Delaware  and  New  Jersey,  30 
percent  and  52  percent  of  the  facilities 
(respectively)  that  initially  registered 
under  the  state  laws  lowered  inventories 
or  switched  chemicals  to  avoid  having 
to  comply  with  the  risk  management 
program  requirements.  Based  on  this 
experience.  EPA  assumed  that  30 
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percent  of  the  facilities  in  most 
manufacturing,  utility,  and  service 
industries  would  take  similar  steps  to 
avoid  being  affected  by  EPA's  proposed 
rule.  The  final  estimates  of  the  number 
of  affected  facilities  in  these  sectors 
were  adjusted  to  account  for  this 
expected  change  in  chemical  use.  The 
number  of  chemical  manufacturers, 
wholesalers,  and  propane  distributors 
was  not  adjusted  downward;  facilities  in 
these  sectors  were  assumed  to  be  unable 
to  reduce  inventories  sufficiently  to 
avoid  coverage  because  of  the  nature  of 
their  businesses. 

To  develop  cost  estimates,  affected 
manufacturing  faciUties  (SIC  codes  20- 
39)  were  classified  as  small,  medium, 
and  large,  based  on  the  number  of 
employees.  For  each  SIC  code, 
manufacturing  facihties  were  also 
categorized  as  likely  to  have  simple, 
moderately  complex,  and  complex 
processes,  based  on  categories 
developed  by  OSHA  for  its  process 
safety  management  standard.  FaciUties 
outside  the  manufacturing  sector  were 
divided  into  six  categories:  public 
drinking  water  and  treatment  works; 
private  utiUties  (SIC  code  49 — electric 
and  gas  utilities);  cold  storage  facilities 
that  use  ammonia  as  a  refrigerant  (SIC 
codes  20,  4222.  514);  wholesalers  (SIC 
codes  50-51);  retailers,  which  are 
primarily  propane  distributors;  and 
others  (primarily  service  industries  (SIC 
codes  70-89)).  Non-manufacturers  were 


asstimed  to  handle  the  regulated 
substances  in  simple  ways  and  to  have 
available  EPA  model  risk  management 
programs  or  guidance,  described  in 
Section  VH  of  this  preamble,  that  would 
lessen  the  burden  of  compliance. 
Wholesalers  and  cold  storage  facihties 
were  divided  into  small  and  large 
facihties  based  on  the  quantity  of 
chemicals  on  site  because  the 
complexity  of  implementing  the  rule  is 
assumed  more  likely  to  be  related  to  the 
quantity  of  the  chemicals  on  site  rather 
than  the  number  of  employees  at  a 
facihty.  For  example,  some  chemical 
distributors  have  more  than  100  milUon 
pounds  of  a  substance  on  site,  but 
employ  fewer  than  20  people,  only  some 
of  whom  handle  the  substance.  Pubhc 
and  private  utilities  were  assumed  to  be 
small  because  a  limited  number  of 
employees  are  assumed  to  handle 
regulated  substances. 

Using  industry  experience  and 
engineering  expertise,  cost  estimates 
were  developed  for  each  risk 
management  program  element  for  each 
class  and  category  of  facility.  Costs  were 
developed  on  a  per  chemical,  per 
process,  per  release,  or  per  facility  basis 
for  each  element  of  the  program,  as 
appropriate.  Because  many  facihties 
already  implement  some  of  the  risk 
management  program  requirements 
(e.g.,  training,  emergency  response 
plans),  costs  were  adjusted  to  account 
for  current  compUance,  based  on 


compliance  estimates  for  each  risk 
management  program  element 
developed  by  EPA,  OSHA,  an  American 
Paper  Institute  study  of  the  actual  level 
of  current  compUance  among  its 
members,  and  experts  in  the  cold 
storage  industry. 

For  final  cost  calculations,  facilities 
were  divided  into  two  further  groups: 
those  covered  only  by  the  EPA  rule, 
who  would  be  subject  to  the  full  cost  of 
complying  with  all  elements  of  the 
proposed  rule,  and  those  covered  by 
EPA  and  OSHA.  who  would  inctur  costs 
only  to  implement  the  additional 
elements  covered  in  EPA's  proposed 
regulation  (i.e.,  registration,  hazard 
assessments,  and  the  RMP).  Different 
cost  estimates  were  developed  for 
publicly  owned  drinking  water  systems 
and  wastewater  treatment  systems, 
depending  on  the  states  where  the 
systems  are  located.  For  systems  in 
states  with  delegated  OSHA  health  and 
safety  programs  (i.e.,  state-plan  states), 
only  incremental  costs  associated  with 
performing  the  hazard  assessment  and 
developing  the  RMP  were  attributed  to 
the  EPA  proposed  rule;  these  systems 
must  already  comply  with  state 
standards  at  least  as  stringent  as  the 
Federal  OSHA  standards.  For  systems 
not  in  state-plan  states,  the  full  cost  of 
the  proposed  rule  was  assumed  to  be 
incurred.  Table  1  presents  the  estimated 
number  of  faciUties  covered  by  each  Ust 
option. 


TABLE  1.— ESTIMATED  NUMBER  OF  FACILITIES  AFFECTED  BY  EPA'S  LIST  AND  THRESHOLD  OPTIONS 


Options 


Ust1 
List2 
Lists 
Li8t4 
Ust  5 


Manufacturers 

not  otherwise 

regulated 


3,975 

3,975 

13,640 

19.530 

19,530 


Manufacturers 
previously  regu- 
lated ^ 


18.960 
18.960 
19,940 
20,470 
20,470 


hton-manufac- 
turers  rrat  other- 
wise regulated 


28,650 
48,650 
54,560 
37330 
57,830 


Non-manufac- 
turers pre- 
viously regu- 
lated 


64,060 
68,840 
68,840 
64.060 
68,840 


Total 


115,645 
140,425 
158,980 
141.890 
166,670 


'  -Previously  regulated"  refers  to  facilities  subject  to  the  OSHA  standard  or  to  a  state  standard  at  least  as  stringent  as  the  Federal  OSHA 

standard. 


EPA  estimates  that  approximately 
140,425  faciUties  would  be  affected  by 
EPA's  proposed  rule.  Of  this  universe, 
87,800  would  also  be  covered  by  the 
OSHA  rule  or  an  equivalent  state 
standard;  the  costs  estimated  for  these 
faciUties  reflect  only  the  costs  for 
registering  and  developing  the  hazard 
assessment  and  RMP.  The  remaining 
52,625  faciUties  will  only  be  covered  by 
EPA's  proposed  rule;  the  estimated  costs 
reflect  the  costs  of  implementing  all  risk 
management  program  requirements.  The 
total  universe  of  covered  faciUties 
includes  22,935  manufacturers 


(covering  all  manufacturing  sectors 
except  tobacco);  3,360  private  utiUties 
(elertric  and  gas  utiUties,  drinking  water 
systems,  and  treatment  works);  33,250 
pubUc  drinking  water  and  treatment 
works;  50,000  cold  storage  faciUties; 
9,460  wholesalers;  20,000  propane 
retailers,  and  1.240  service  industry 
faciUties. 

EPA  estimates  that  the  costs  per 
faciUty  will  vary,  for  facilities  covered 
solely  by  the  EPA  rule,  from 
approximately  $1,700  for  a  faciUty  in 
the  service  industry  sector,  to 
approximately  $153,000  for  a  large 
complex  manufacturing  faciUty.  EPA 


did  not  estimate  the  cost  of  compliance 
for  a  highly  complex  faciUty  sudi  as  a 
petroleum  refinery  because  all  of  these 
faciUties  are  covered  by  the  OSHA 
standard.  The  most  costly  items  in  the 
prevention  program  for  manufacturers 
include  the  process  hazard  analysis. 
which  varies  from  $6,600  per  process 
for  a  simple  faciUty  to  $35,000  per 
evaluation  for  a  complex  faciUty; 
training  costs,  which  vary  from  $2,400 
for  a  small  simple  faciUty  to  $61,000  for 
a  large  (150-employee)  complex  faciUty; 
process  and  equipment  information, 
which  may  cost  a  large  faciUty  $36,000 


per  process;  and  S(^^,  which  vary  from 
$2,500  for  a  simple  process  to  $14,000 
for  a  complex  process.  Costs  for  non- 
manufactuiers  aie  estimated  to  be 
considerably  lower  both  because  their 
operations  frequently  do  not  involve 
special  equipment  and  because  model 
RMPs  and  guidance  are  assumed  to  be 
available  to  them,  thus  lft-gs«ning  the 
burden.  The  cost  of  conducting  the 
hazard  assessment  is  estimated  to  vary 
from  $70  per  assessment  for  non- 
manufacturers  to  $280  per  assessment 
for  large  complex  manufacturers;  the 
numbOT  of  assessments  likely  to  be 
required  is  estimated  to  vary  from  one 
(for  a  cold  storage  facility  with  only 
ammonia  on  site)  to  10  for  a 
petrochemical  facility.  The  cost  of 
developing  the  RMP  is  estimated  to 
range  from  $156  to  more  than  $1,000  for 
a  highly  complex  facility.  Registration 
costs  are  estimated  to  vary  between  $43 
and  $105,  depending  on  the  number  of 
substances  on  site.  Table  2  presents  the 
average  cost  per  facility  for 
manufiacturers  and  non-manufacturers. 
EPA  estimates  that  the  initial  cost  of  the 
proposed  rule  would  be  $503  million. 
Er  A  estimated  subsequent  year  total 
costs  for  a  period  of  ten  years.  Costs 
vary  from  jwar  to  year  because  certain 
risk  management  program  elements  are 
not  required  to  be  updated  yearly.  For 
example,  safety  audits  would  be 
conducted  every  three  years;  hazard 
assessments  and  process  hazard 
analyses  would  be  updated  every  five 
years.  Table  3  presents  the  estimated 
costs  for  years  one  through  five  for  the 
five  listing  opticms. 


Benefits 

The  proposed  risk  management  rule  is 
expected  to  generate  benefits  to  the 
regulated  community  and  to  society  at 
large.  EPA  has  estimated  a  dollar  value 
for  many  of  these  benefits:  the 
methodology  used  to  generate  these 
estimates  is  presented  in  chapter  7  of 
theRIA. 

The  benefits  of  the  proposed  risk 
management  rule  were  estimated  using 
several  quantitative  techniques  to 
investigate  each  of  the  different  types  of 
benefits  expected  to  occur.  I^rst,  the 
proposed  risk  management  rule  is 
expected  to  reduce  the  number  of 
significant  hazardous  chemical  releases 
occinring  each  year  at  facilities  affected 
by  the  five  list  options.  This  reduction 
in  the  number  of  releases  was  estimated 
using  Accidental  Release  Information 
Program  (ARIP)  data  for  the  four-year 
period  1987-1990.  The  trend  in  the 
nimiber  of  hazardous  chemical  releases 
in  New  Jersey,  where  many  of  the 
riskmanagement  program  elements  are 
required  to  be  in  place  already,  was 
compared  with  the  trend  in  the  number 
of  releases  in  the  rest  of  the  nation.  The 
difference  between  the  two  trends, 
approximately  27  percent  at  the  end  of 
the  four-year  perioid.  provided  an 
estimate  of  the  magnitude  of  the 
reduction  in  the  nimiber  of  hazardous 
chemical  releases  that  could  be 
expected  to  occixr  as  a  result  of  EPA's 
proposed  risk  management  rule. 

The  proposed  rule  is  also  expected  to 
reduce  the  nixmber  of  incidents  of 
environmental  damage  (e.g.,  soil 


contamination,  vegetation  damage,  and 
property  damage),  human  impacts  (e.g., 
injuries,  hospitalizations,  and  deaths), 
and  response  actions  (e.g.,  evacuations 
and  sheltering  in  place)  occurring  each 
year  as  a  result  of  releases  of  hazardous 
chemicals.  These  reductions  were 
estimated  by  using  a  regression  analysis 
with  ARIP  data  to  predict  the 
probability  that  each  type  of 
environmental  damage,  human  impact, 
or  response  action  would  occur  as  a 
result  of  a  hazardous  chemical  release, 
both  with  and  without  the  proposed  risk 
management  program  in  effect.  The 
estimated  prci>ability  that  each  type  of 
incident  would  occxir  was  then 
multipUed  by  the  estimated  number  of 
releases  xmAer  each  scenario  (i.e.,  with 
and  without  the  risk  management 
program  in  effect)  to  derive  an  estimate 
of  the  number  of  incidents  causing 
environmental  damage,  human  impact, 
or  response  actions  that  would  be 
avoided  each  year  at  facilities  affected 
by  the  proposed  risk  management  rule. 
TTie  analysis  indicated  that  the  number 
of  incidents  would  decline  by  35 
percent  or  more,  depending  on  the  type 
of  incident  and  the  List  Option  selected, 
following  implementation  of  the 
proposed  risk  management  program.  For 
human  impacts  and  response  actions, 
the  estimated  number  of  incidents  was 
multiplied  by  the  average  number  of 
people  injured,  hospitalized,  evacuated, 
or  sheltered  in  place  to  derive  an 
estimate  of  the  nimiber  of  people 
affected  per  year  by  incidents  of  each 
type. 


• 

Table  2.— Estimated  Average  Cost  Per  Faciuty  Manufacturers 

\ 

Srredl-sjzed  facilitJes 

Medhjm-sized  facffitles 

Large-sized  (adfittas 

Simple 

Moderate 

Simple 

Moderate 

Simple 

Moderate 

Complex 

Highly 
cornpiex 

Not 
Pre* 

Otherwise  Reguteted  

$15,430 
760 

$27,760 
1,070 

$33,430 
910 

<$81.920 
1.680 

$53,760 
1,500 

$93,750 
•1,960 

$153,470 
3.280 

/kxisly  Regulated  ..._ _ _.. 

$5,720 

1                                                                                 t40N-MANUFACTURERS 

■ 

Public  fa- 

ctlrties 

Private 
utiities 

CM  storage  facilities 

Whole- 
salers 

Service 
Industles 

Retailers 

Smal 

Large 

Not 
Pw 

Otfwwtee  Regutated »   

$8,200 
530 

$8,250 
580 

$9,400 

$2,220 
650 

$1,860 
560 

$1  670 

iktuOf  Regutated 

$510 

Table  3.— Subsequent- Year  Costs  by  ust  Option  for  Program  Option  1 

E$mlllons] 

Year 

List 
opdonl 

List 
option  2 

Ust 
op«on3 

List 
opHon  4 

List 
opion  S 

0 

$460 
79 
84 

$503 
92 
98 

$858 

144 
152 

$1,004 
159 
167 

$1,046 
171 

1  ..i 

2... 

; ; 

181 
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Table  3.— SuesEOUEffr-YEAR  Costs  by  List  Option  for  Program  Optkdn  l— Continued 

[$  mHNons] 


Ymt 


3 
4 
5 


LW 
opMon  1 


100 

84 

195 


Ust 
Of)tion2 


126 

98 

217 


opOonS 


213 
152 
338 


optton4 


241 
167 
383 


opdon  5 


258 

181 
404 


Finally,  the  dollar  value  of  the 
benefits  of  the  proposed  risk 
management  program  were  estimated  by 
developing  an  estimate  of  the  cost  of 
each  type  of  incident,  and  then  by 
multiplying  the  estimated  cost  of  each 
type  of  incident  by  the  number  of 
incidents  avoided  that  may  be  attributed 
to  the  presence  of  a  risk  management 
program.  The  benefits  of  the  proposed 
rule  are  estimated  to  be  approximately 
$890  million  per  year.  Table  4  presents 
the  estimated  costs  and  benefits  for  each 
of  the  Ust  options  considered  by  EPA 
during  the  rule  development. 

Table  4.— Estimated  First  Year 
Costs  and  benerts 

[$  Millions] 


Estimated 

Estimated 

costs 

benefits 

Ust  option  1  

$460 

$836 

Ust  option  2 

503 

890 

Ust  option  3 

858 

1,539 

List  option  4 

1,004 

1,615 

List  option  5 

1,046 

1.670 

XI.  Required  Anal3rse« 
A.  Executive  Order  12291 

Under  Executive  Order  12291,  the 
Agency  must  judge  whether  a  regulation 
is  "major"  and  thus  subject  to  the 
requirement  for  a  Regulatory  Impact 
Analysis.  Under  E.O.  12291,  a  major 
rule  is  one  that  is  Ukely  to  result  in:  (1) 
An  adverse  (cost)  impact  in  the 
economy  of  $100  million  or  more,  (2)  a 
major  increase  in  cost  or  prices  to 
consumers,  individual  industries, 
Federal,  state,  or  local  government,  or 
geographic  region,  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.  based 
enterprises  in  domestic  or  export 
markets.  EPA  has  determined  that 
today's  proposed  rule  is  a  major  rule  for 
the  purposes  of  E.O.  12291  because  the 
first  year  cost  of  the  rule  is  estimated  to 
be  $503  million.  An  RIA  entitled, 
"Regulatory  Impact  Analysis  in  Support 
of  Listing  Regulated  Substances  and 
Thresholds  and  Mandating  Risk 
Management  Programs  for  Chemical 
Accident  Release  Prevention,  as 
Required  by  Section  112(r]  of  the  Clean 


Air  Act."  has  been  prepared  and  is 
available  in  the  docket. 

B.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  Federal  agencies 
must  evaluate  the  effects  of  the  rule  on 
small  entities  and  examine  alternatives 
that  may  reduce  these  effects.  EPA  has 
prepared  an  analysis  of  the  effects  on 
small  entities.  The  analysis  employed 
three  measures  for  assessing  the  effects 
of  the  proposed  rule,  and  the 
alternatives,  on  small  business:  the 
before-tax  cost  of  compliance  as  a 
percentage  of  firm  sales;  the  after-tax 
cost  of  compliance  as  a  percentage  of 
net  income;  and  the  percent  change  in 
the  debt-to-asset  ratio.  The  results 
indicated  that  for  90  percent  of  the 
small  businesses  affected,  the  economic 
burden  for  initial  costs  would  be  mild. 
For  the  remaining  10  percent,  the 
program  would  impose  a  significant 
adverse  effect  in  the  first  year,  as 
measured  by  the  ratio  of  after-tax 
compliance  costs  to  net  income.  This 
burden  is  an  upper-bound  estimate 
because,  in  acUiality,  many  firms  are 
likely  to  finance  compliance  in  a  variety 
of  ways,  such  as  debt,  current  earnings, 
and  increased  prices,  rather  than 
finance  compliance  in  one  way. 
Consequently,  the  impact  of  compliance 
costs  is  likely  to  be  less  severe  than 
estimated  in  the  analysis.  For 
subsequent  years,  the  economic  impact 
as  measured  by  the  after-tax  ratio  is 
estimated  to  be  small  for  businesses. 
The  impact  on  small  governments  also 
is  estimated  to  be  small  based  on  the 
ratio  of  compliance  costs  to  revenues. 
The  full  regulatory  flexibiUty  analysis  is 
included,  as  Chapter  8,  in  the  RIA. 
available  in  the  docket. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request 
document  has  been  prepared  by  EPA 
(ICR  No.  1656.1)  and  a  copy  may  be 
obtained  from  Sandy  Farmer, 
Information  Policy  Branch,  EPA.  401  M 


St.  SW..  (PM-223Y),  Washington.  DC 
20460.  or  by  calling  (202)  260-2740. 

Public  reporting  burden  for  this 
collection  of  information,  which  will 
take  place  three  years  after  the  rule  is 
final,  will  vary  depending  on  the  size 
and  complexity  of  the  faciUty  and  the 
number  of  substances  affected:  between 
1.25  and  3  hours  for  the  registration 
form,  another  .2  to  341.2  houts  for  the 
burden  to  maintain  onsite 
documentation,  and  a  range  of  between 
4.25  and  31.5  hours  to  prepare  and 
submit  a  risk  management  plan.  These 
hours  reflect  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Chief.  Information  Policy  Branch.  PM- 
223,  U.S.  EPA,  401  M  St.  SW.. 
Washington,  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Washington,  DC  20503,  Attn: 
Desk  Officer  for  EPA.  The  final  rule  will 
respond  to  any  0MB  or  public 
comments  on  the  information  collection' 
requirements  contained  in  this  proposal. 

List  of  Subjects  in  40  CFR  Part  68 

Environmental  protection.  Accidental 
release  prevention.  Chemicals,  Chemical 
accident  prevention.  Emergency 
response.  Extremely  hazardous 
substances,  Hazardous  substances, 
Intergovernmental  relations,  Process 
safety  management.  Risk  management. 

Dated:  October  7, 1993. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I.  subchapter 
C.  part  68  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  added  to 
read  as  follows: 

PART  6»-ACCIDENTAL  RELEASE 
PREVENTION  PROVISIONS 

Subpart  A— Qenaral  Provlaiona 
68.1    Scope. 
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Sac 

68.3    Definitions. 

66.5    Threshold  Det«nninatlon[R0seivedl. 

ounfMnB    nran  MWNigwnOTic  ran 

66.10    AppllcabiUty. 

66.12    Registration. 

68.15    Hazard  assessment 

66.20    Prevention  program  purpose. 

68.22    Prevention  program — management 

S3rstem. 
68.24    Prevention  program — process  hazard 

analysis. 
68.26    Prevention  program — process  safety 

infbnnation. 
68.28    Prevention  program — standard 

operating  procedures. 
68.30    Prevention  program — training. 
68.32    Prevention  program — maintenance 

(mechanical  Integrity). 
68.34    Prevention  program — pre-startup 

review. 
68.36    Prevention  prt)gram — management  of 

change. 
68.38    Prevention  program — safety  audits. 
68.40    Prevention  program— accident 

investigation. 
68.45    Emergency  response  program. 
68.50    Risk  management  plan. 
68.55    Recordkeeping  requirements. 
68.60    AudiU. 

Subpart  C— Ltot  of  R«gul«t*d  SubctanoM 
and  ThrMhoWa  for  AecMantal  Ralaaaa 
Prtvantlon  [Raaarvad] 

Authority:  42  U.S.C  7412(r)  and 
7601(a)(1). 

Subpart  A— General  Proviaione 

168.1    Scope. 

This  pmrt  sets  forth  requirements  for 
chemical  accident  prevention  steps  that 
must  be  taken  by  the  owner  or  operator 
of  stationary  sources. 

|6&3    Doflnitiona. 

As  used  in  this  part,  all  terms  not 
defined  shall  have  the  meaning  given  to 
them  by  the  Clean  Air  Act  (42  U.S.C. 
7401  et  seq). 

Act  means  the  Clean  Air  Act  as 
amended  (42  U.S.C.  7401  et  seq.). 

Administrator  means  the 
administrator  of  the  U.S.  Environmental 
Protection  Agency. 

Analysis  of  off  site  consequences 
means  a  qualitative  or  quantitative 
analysis  of  a  range  of  accidental 
releases,  including  worst-case  releases, 
to  determine  offsite  effects  including 
potential  exposiues  of  affected 
populations. 

Mitigation  system  means  specific 
equipment,  substances  or  personnel 
designed  or  deployed  to  mitigate  an 
accidental  release;  examples  of 
mitigation  systems  include  water 
curtain  sprays,  foam  suppression 
systems,  and  emergency  response  teams. 

Offsite  means  areas  beyond  the 
property  boundary  of  the  stationary 


source  or  areas  within  the  property 
boundary  to  which  the  public  has 
routine  and  unrestricted  access. 

Owner  or  operator  means  any  person 
who  owns,  leases,  operates,  or  controls 
a  stationary  source. 

BMP  means  the  risk  management  plan 
required  under  $  68.50. 

SIC  means  Standard  Industrial 
Classification. 

Significant  accidental  release  means 
any  accidental  release  of  a  regulated 
substance  that  has  caused  or  has  the 
potential  to  cause  offsite  consequences 
such  as  death,  injury,  or  adverse  effects 
to  himian  health  or  the  environment  or 
to  cause  the  public  to  shelter-in-place  or 
be  evaoiated  to  avoid  such 
consequences. 

Worst<ase  release  means  the  loss  of 
all  of  the  regulated  substance  from  the 

f)rocess  in  an  accidental  release  that 
eads  to  the  worst  o^ite  consequences. 

168.5    ThrMhotd  dotarmlnatton. 


Subpart  B— Dlak  Maruigement  Program 
Requlrementa 

168.10    Applleabllity. 

(a)  The  requirements  in  this  subpart 
apply  to  all  stationary  sources  that,  after 
[three  years  from  the  date  of  final  rule 
publication]  have  a  regulated  substance 
present  in  a  process  in  more  than  a 
threshold  quantity  as  determined  under 
S68.5. 

(b)  Stationary  sources  covered  by  this 
subpart  shall  comply  with  §§  68.12 
through  68.60  no  later  than  [three  years 
after  the  date  of  final  rule  publication] 
or  within  three  years  after  the  date  on 
which  a  regulated  substance  first 
l>ecomes  present  in  a  process  in  more 
than  a  threshold  quantity. 

168.12    Ro0l«tr8tien. 

(a)  By  (three  years  after  the 
publication  date  of  the  final  rule],  or 
within  three  years  of  the  date  on  which 
a  stationary  source  becomes  subject  to 
this  subpart,  the  owner  or  operator  of 
each  stationary  source  covered  by  this 
part  shall  register  with  the 
Administrator. 

(b)  The  registration  shall  include  the 
following: 

(1)  The  name  of  the  stationary  source, 
its  street  address,  its  mailing  address, 
and  telephone  number; 

(2)  The  names  and  CAS  numbers  of 
all  regulated  substances  that  are  present 
at  the  stationary  source  in  greater  than 
the  threshold  quantities,  and  the 
maximiun  amount  present  in  a  process 
at  any  one  time  (in  ranges); 

(3)  For  each  regulated  substance,  the 
four-digit  SIC  code(s)  that  apply  to  the 


use  of  the  substance  at  the  stationary 
source; 

(4)  The  Dun  and  Bradstreet  number  of 
the  stationary  source; 

(5)  The  name  of  a  contact  person;  and 

(6)  The  following  certification  signed 
by  the  owner  or  operator:  "The 
undersigned  certifies  that,  to  the  best  of 
my  knowledge,  information,  and  belief 
formed  after  reasonable  inquiry,  the 
information  submitted  is  true,  accurate, 
and  complete.  I  certify  that  I  prepared 
or  caused  to  be  prepared  a  risk 
management  plan  that  complies  with  40 
CFR  68.50  [and.  when  applicable:  "and 
the  provisions  of  40  CFR  68.60"]  and 
that  I  submitted  or  caused  to  be 
submitted  copies  of  the  risk 
management  plan  to  each  of  the  entities 
listed  in  40  CFR  68.50(a).  [Signature]." 

(c)  If  at  any  time  after  the  submission 
of  the  registration,  information  in  the 
registration  is  no  longer  accurate,  the 
owner  or  operator  shall  submit  an 
amended  notice  within  60  days  to  the 
Administrator  and  implementing 
agency.  After  a  final  determination  of 
necessary  revisions  under  §  68.60(f),  the 
owner  or  operator  shall  register  the 
revised  risk  management  plan  by  the 
date  required  in  §  68.60(g). 


168.15    Hazard( 

(a)  The  purpose  of  the  hazard 
assessment  is  to  evaluate  the  impact  of 
significant  accidental  releases  on  the 
public  health  and  environment  and  to 
develop  a  history  of  such  releases. 

(b)  Hazard  assessments  shall  be 
conducted  for  each  regulated  substance 
present  at  the  stationary  source  above 
the  threshold  quantity.  For  each 
regulated  substance,  the  hazard 
assessment  shall  include  the  following 
steps: 

(1)  Determine  a  worst-case  release 
scenario  for  the  regulated  substance  at 
the  stationary  source; 

(2)  Identify  other  more  likely 
significant  accidental  releases  for  each 
process  where  the  regulated  substance  is 
present  above  the  threshold  quantity, 
including  processes  where  the 
substance  is  manufoctured,  processed, 
or  used,  and  where  the  regulated 
substance  is  stored,  loaded,  or 
unloaded; 

(3)  Analyze  the  o&ite  consequences 
of  the  worst-case  release  scenario  and 
the  other  more  likely  significant 
accidental  release  scenarios  identified 
in  §  68.15(b)(2);  and 

(4)  Develop  a  history  of  accidental 
releases  of  the  regulated  substance. 

(c)  To  determine  a  worst-case  release 
scenario,  the  owner  or  operator  shall 
examine  each  process  handling  each 
regulated  substance  and  assume  that  all 
of  the  regulated  substance  in  the  process 
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is  inatnrtaDeoQsly  released  end  all 
mitigation  systems  feil  to  minimize  the 
coneequepces  of  the  releese. 

(d)  The  owner  or  operator  shai) 
detennine  other  more  hkely  significant 
accidental  reieeses  such  as  but  not 
limited  to: 

(1)  Traosfsr  hoee  faihue.  exceea  flow 
vahre  or  emergency  shutoff  fuhne  and 
subsequent  kiss  of  piping  and  shipping 
container  contents  (truck  or  railh 

(2)  Process  piping  fsilure  and  loaa  of 
contents  from  both  directions  from  the 
break;  and 

(3)  Reactor  or  other  process  vessel 
failure  where  the  contents  are  at 
temperatures  and  preaeures  above 
ambient  conditions.  In  these  situations. 
pasaiTe  mitigation  systems  are  assiimed 
to  work  to  minimize  the  consequnocea 
of  the  release. 

(e)  For  each  regulated  substanoe.  the 
offsite  consequences  of  the  wont  case  or 
more  likely  significant  accidental 
release  scenarios  sbaU  be  analyzed  as 
follows: 

(1)  The  rate  and  quantity  of  substance 
lost  to  the  air  and  the  duration  of  the 
event; 

(2)  The  distance,  in  all  directions,  at 
which  exposure  to  tlie  substance  or 
damage  to  o^ite  property  or  the 
environment  from  the  releese  could 
occur  using  both  worst-case 
meteorological  conditions  (i.e.,  F 
stability  and  1.5  m/sec  wind  speed)  and 
meteorological  conditions  most  often 
occurring  at  the  stationary  source; 

(3)  Populations  Within  these  distances 
that  could  be  exposed  to  the  vapor 
cloud,  pressure  wave,  or  debris, 
depending  on  wind  direction  and 
meteorological  conditions:  and 

(4)  Environmental  damage  that  could 
be  expected  within  these  distances, 
including  considwation  of  smsitive 
ecosystems,  migration  routes, 
vulnerable  natural  areas,  and  critical 
habitats  for  threatened  or  endangered 
species. 

(f)  The  owner  or  opwator  shall 
prepare  a  five-year  history  of  significant 
accidental  releases  and  releases  with 
potential  for  oSnte  consequences  for 
each  regulated  substance  handled  at  the 
stationary  source.  The  hisUHy  shall  list 
the  release  date,  time,  substance  and 
quantity  released,  the  duration  of  the 
release,  the  concentration  of  the 
substance  released,  and  any  offsite 
consequences  such  as  deaths,  injuries, 
hospitalizations,  medical  treatments, 
evacuations,  sheltering  in-p)ace,  and 
major  off-site  environmental  impacts 
such  as  soil,  groundwater,  or  drinking 
water  contamination,  fish  kills,  and 
veeetation  damage. 

(g)  The  hazard  assessment  shaU  be 
reviewed  and  updated  at  least  once 


every  fire  years.  If  chsnges  in  process, 
management,  or  any  other  relevant 
aspect  of  the  stationary  source  or  its 
surroundings  (e.g.  new  bousing 
developments  or  improved  emergency 
response  services)  might  reesonaoly  be 
expected  to  make  the  resuhs  of  the 
hazard  assessment  inaccurate  (i.e..  if 
either  the  worst-case  release  scenario  or 
the  estimate  of  offsite  effects  mi^t 
reaeonably  be  expected  to  change),  the 
owner  or  operator  shall  complete  a  new 
or  revised  hazard  assessment  within  60 
days  of  such  change. 

(h)  The  owner  or  operator  shall 
maintain  the  following  records 
documenting  the  hazard  assessment  and 
analysis  of  offsite  consequences: 

(1)  A  description  of  the  worst-case 
scenario; 

(2)  A  description  of  the  other  more 
likely  significant  accidental  release 
scmarios  identified  in  §68.15(bH2), 
assumptions  used,  analyses  or 
worksheets  used  to  derive  the  accident 
scenarios,  and  the  rationale  for  selection 
of  ^Mdfic  scenarios;  and 

(3)  Doounentation  for  how  the  ofbite 
consequences  for  each  scenario  were 
determined  including: 

(i)  Estimated  quantity  of  substance 
released,  rate  of  releese.  and  duration  of 
the  release: 

(ii)  Meteorological  data  used  for 
typical  conditions  at  the  stationary 
source; 

(iii)  For  toxic  substances,  the 
concentration  used  to  detennine  the 
level  of  exposure  and  the  data  used  for 
that  concentration: 

(iv)  Calculations  for  determination  of 
the  distances  downwind  to  the  acute 
toxicity  concentration;  and 

(v)  E>8ta  used  for  estimation  of  the 
populations  exposed  or  area  damaged. 

(i)  A  summary  of  the  information 
required  under  paragraph  (h)  of  this 
section  and  a  table  showing  the  data  for 
the  five-year  accident  history  under 
paragraph  (f)  of  this  section  shall  be 
includcKl  in  the  RMP  required  under 
§68.50. 

168,20    Prevention  progrem  purpeee. 

The  owner  or  operator  of  a  stationary 
source  having  one  or  more  regulated 
substance  above  the  threshold  qtiantity 
shall  develop  and  implement  an 
integrated  management  system  to 
evaluate  the  hazards  present  at  the 
stationary  source  and  to  find  the  best 
ways  to  control  these  hazards.  The 
prevention  program  includes  ten 
required  elements  that  must  be  tailored 
to  suit  the  degree  of  hazards  present  at 
the  stationary  source  and  the  degree  of 
complexity  of  the  stationary  source's 
operations  and  that  should  work 


together  under  management  control  to 
ensure  safe  operations. 

eystam. 

(a)  The  owner  or  operator  of  the 
stationary  source  shall  develop  a 
management  system  to  oversee  the 
implemerrtation  of  the  risk  management 
progrem  elements.  The  purpose  of  the 
management  system  is  to  ensure  that  the 
elements  of  the  risk  management 
program  are  integrated  and 
implemented  on  an  ongoing  basis  and 
that  the  responsibility  for  the  overall 
program  and  for  each  element  is  dear. 

(b)  As  part  of  the  management  system, 
the  owner  or  operator  shall  identify  a 
single  person  or  position  that  has  the 
overall  responsibility  for  the 
development,  implementation,  and 
integration  of  the  risk  management 
program  requirements. 

(c)  When  responsibilitv  for 
implementing  individual  requirements 
of  the  risk  management  program  is 
assigned  to  persons  other  than  the 
person  designated  under  paragraph  (b) 
of  this  section,  the  names  or  positions 
of  these  people  shall  be  dociunented 
and  the  lines  of  authority  defined 
through  an  organization  chart  or  similar 
document. 

968.24    Prevention  program— prooese 
tMzard  anatyaie. 

(a)  The  purpose  of  the  process  hazard 
analysis  (hazard  evaluation)  is  to 
examine,  in  a  systematic,  step-by-step 
way,  the  equipment,  systems,  and 
procedures  for  handling  regulated 
substances  and  to  identify  the  mishaps 
that  could  occur,  analyze  the  likelihood 
that  mishaps  will  occur,  evaluate  the 
consequences  of  these  mishaps,  and 
analyze  the  likelihood  that  safety 
systems,  mitigation  systems,  and 
emergency  alarms  will  function 
properly  to  eliminate  or  reduce  the 
consequences  of  a  mishap.  A  thorough 
process  hazard  analysis  is  the 
foundation  for  the  remaining  elements 
of  the  prevention  program. 

(b)  "nie  owner  or  operator  shall 
perform  an  initial  process  hazard 
analysis  on  processes  co\'ered  by  this 
part.  The  process  hazard  analysis  shall 
be  appropriate  to  the  complexity  of  the 
process  and  shall  identify,  evaluate,  and 
control  the  hazards  involved  in  the 
process.  The  owner  or  operator  shall 
determine  and  document  the  priority 
order  for  conducting  process  hazard 
analyses  based  on  a  rationale  which 
includes  such  considerations  as  the 
extent  of  process  hazards,  o^te 
consequences,  age  of  the  process,  and 
operating  history  of  the  process.  The 
process  hazard  analysis  shall  be 
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completed  no  later  than  [three  years 
after  the  date  of  final  rule  publication]. 

(c)  Process  hazard  analyses  completed 
after  (Insert  date  5  years  before  the 
effective  date  of  the  final  rule)  which 
meet  the  requirements  of  this  section  are 
acceptable  as  initial  process  hazard 
analyses.  These  process  hazard  analyses 
shall  be  updated  and  revalidated,  based 
on  their  completion  date,  in  accordance 
with  paragraph  (h)  of  this  section. 

(d)  The  owner  or  operator  shall  use 
one  or  more  of  the  following 
methodologies  that  are  appropriate  to 
determine  and  evaluate  the  hazards  of 
the  process  being  analyzed: 

(OWhat-If, 

(2)  Checklist; 

(3)  What-U/ChecUist; 

(4)  Hazard  and  Operability  Study 
(HAZOP); 

(5)  Failure  Mode  and  Efiiects  Analysis 
(FMEA); 

(6)  Fault  Tree  Analysis;  or 

(7)  An  appropriate  eqxiivalent 
methodology. 

(e)  The  process  hazard  analysis  shall 
address: 

(1)  The  hazards  of  the  process; 

(2)  The  identification  of  any  previous 
incident  which  had  a  likely  potential  for 
significant  o&ite  conseauences; 

(3)  Engineering  and  aoministrative 
controls  applicable  to  the  hazards  and 
their  interrelationships  such  as 
appropriate  application  of  detection 
methodologies  to  provide  early  warning 
of  releases.  Acceptable  detection 
methods  might  include  process 
monitoring  and  control  instrumentation 
with  alarms,  and  detection  hardware 
such  as  hydrocarbon  sensors; 

(4)  Consequences  of  &ilure  of 
engineering  and  administrative  controls; 

iS)  Stationary  source  siting; 

(6)  Human  &ctors;  and 

(7)  A  qualitative  evaluation  of  a  range 
of  possible  safety  and  health  effects  of 
&ilure  of  the  controls  on  public  health 
and  the  environment 

(f)  The  process  hazard  analysis  shall 
be  performed  by  a  team  with  expertise 
in  engineering  and  process  operations, 
and  the  team  shall  iiiclude  at  least  one 
employee  who  has  experience  and 
knowledge  specific  to  the  process  being 
evaluated.  Also,  one  member  of  the 
team  must  be  knowledgeable  in  the 
specific  process  hazard  analysis 
methodology  being  used. 

(g)  The  owner  or  operator  shall 
establish  a  system  to  promptly  address 
the  team's  findings  and 
recommendations;  assure  that  the 
recommendations  are  resolved  in  a 
timely  maimer  and  that  the  resolution  is 
documented;  document  what  actions  are 
to  be  taken;  complete  actions  as  soon  as 
possible;  develop  a  written  schedule  of 


when  these  actions  are  to  be  completed; 
and  commxmicate  the  action  to 
operating,  maintenance,  and  other 
employees  whose  work  assignments  are 
in  tne  process  and  who  are  affected  by 
the  recommendations  or  actions. 

(h)  At  least  every  five  (5)  years  after 
the  completion  of  the  initial  process 
hazard  analysis,  the  process  hazard 
analysis  sh^l  be  updated  and 
revalidated  by  a  team  meeting  the 
requirements  in  paragraph  (f)  of  this 
section,  to  assure  that  the  process 
hazard  analysis  is  consistent  with  the 
current  process. 

(i)  The  owner  or  operator  shall  retain 
process  hazard  analyses  and  updates  or 
revalidations  for  eadi  process  covered 
by  this  section,  as  well  as  the 
documented  resolution  of 
reconunendations  described  in 
paragraph  (g)  of  this  section  for  the  life 
of  the  process. 

(j)  Based  on  the  findings  and 
recommendations  of  the  process  hazard 
analysis,  the  owner  or  operator  shall 
also  investigate,  evaluate,  and  document 
a  plan  for,  or  rationale  for  not,  installing 
(if  not  already  in  place): 

(1)  Monitors,  detectors,  sensors,  or 
alarms  for  early  detection  of  accidental 
releases; 

(2)  Secondary  containment  or  control 
devices  such  as.  but  not  limited  to, 
flares,  scrubbers,  quench,  surge,  or 
dump  tanks,  to  capture  releases;  and 

(SfMitigation  systems  to  reduce  the 
downwind  consequences  of  the  release. 

I681M    Prevention  program   proceee 


(a)  The  owner  or  operator  shall 
complete  a  compilation  of  written 
process  safety  information  before 
conducting  any  process  hazard  analysis 
reqiiired  in  §  68.24.  The  compilation  of 
written  process  safety  information  is  to 
enable  the  owner  or  operator  and  the 
employees  involved  in  operating  the 
process  to  identify  and  understand  the 
hazards  posed  by  those  processes 
involving  regulated  substances.  This 
process  safety  information  shall  include 
information  pertaining  to  the  hazards  of 
the  regiilated  substances  used  or 
produced  by  the  process,  information 
pertaining  to  the  technology  of  the 
process,  and  information  pertaining  to 
the  equipment  in  the  process. 

(b)  Information  pertaining  to  hazards 
of  the  regulated  substance  in  the 
process.  This  information  shall  consist 
of  at  least  the  following: 

(1)  Toxicity  information; 

(2)  Pennissible  exposure  limits; 

(3)  Physical  data; 

(4)  Reactivi^  data; 

(5)  CoiTosivity  data; 

(6)  Thermal  and  chemical  stability 
data;  and 


(7)  Hazardous  effects  of  inadvertent 
mixing  of  different  materials  that  could 
foreseeably  occur. 

Note:  MSDSs  meeting  the  requirements  of 
29  CFR  1910.1200(g]  may  be  used  to  comply 
with  this  requirement  to  the  extent  they 
contain  the  information  required  by  this 
paragraph. 

(c)  Information  pertaining  to  the 
technology  of  the  process.  Information 
concerning  the  technology  of  the 
process  shall  include  at  least  the 
following: 

(1)  A  block  flow  diagram  or  simplified 
process  flow  diagram; 

(2)  Process  chemistry; 

(3)  Maximum  intended  inventory; 

(4)  Safe  upper  and  lower  limits  for 
such  items  as  temperatures,  pressures, 
flows,  or  compositions;  and, 

(5)  An  evaluation  of  the  consequences 
of  deviations,  including  those  affecting 
pubhc  health  and  the  environment. 

(d)  Where  the  original  technological 
information  required  by  paragraph  (c)  of 
this  section  no  longer  exists,  sudi 
information  may  be  developed  in 
conjtmction  with  the  process  hazard 
analysis  in  stiffident  detail  to  support 
the  analysis. 

(e)  Information  pertaining  to  the 
equipment  in  the  process.  Information 
pertaining  to  the  equipment  in  the 
process  shall  include: 

(1)  Materials  of  construction; 

(2)  Piping  and  instnunent  diagrams 
(PilD's); 

(3)  Electrical  classification; 

(4)  Relief  system  design  and  design 
basis; 

(5)  Ventilation  system  design; 

(6)  Design  codes  and  standards 
emplo)red; 

(7)  Material  and  energy  balances  for 
processes  built  after  the  effective  date  of 
rule;  and 

(8)  Safety  systems  (e.g.,  interlocks, 
detection,  or  suppression  systems). 

(f)  The  owner  or  operator  shall 
document  that  equipment  complies 
with  recognized  and  gmerally  accepted 
good  engineering  practices. 

(g)  For  existing  equipment  designed 
and  constructed  in  accordance  with 
codes,  standards,  or  practices  that  are  no 
longer  in  general  use,  the  owner  or 
operator  shall  determine  and  doctunent 
that  the  equipment  is  designed, 
maintained,  inspected,  tested,  and 
operating  in  a  safe  manner. 

|o8.28    Prevention  pfogrent   etanderd 
opafBili^g  proceduree- 

(a)  The  piupose  of  written  standard 
op>erating  procedures  is  to  document  the 
safe  and  proper  way  to  operate  and 
maintain  processes  and  equipment,  and 
to  handle  and  store  regulated  substances 
at  a  stationary  source.  Procedures  may 
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be  based  on  the  process  hazard  analysis 
(hazard  evahiation)  information, 
successful  past  operating  experience 
manufacturers'  recommendations,  and 
applicable  and  appropriate  codes  and 
standards.  The  owner  or  operator  shall 
consider  the  complexity  of  the  process 
or  stationary  source  to  develop  standard 
procediu«s. 

(b)  The  owner  or  operator  shall 
develop  and  implement  written 
operating  procedures  that  provide  clear 
instructions  for  safely  conducting 
activities  Involved  in  each  covered 
process  consistent  with  the  process 
safety  information  and  shall  address  at 
least  the  following  elements; 

(1)  Steps  for  eacn  operating  phase: 
(i)  Initial  startup; 

(ii)  Normal  operations; 

(iiil'Temporary  operations; 

(iv)  Emergency  shutdown  including 
the  conditions  under  which  emergency 
shutdown  is  required,  and  the 
assignment  of  shutdown  responsibihty 
to  qualified  operators  to  assure  that 
emergency  shutdown  is  executed  in  a 
safe  and  timely  manner; 

(v)  Emergency  operations; 

(vi)  Normal  snutdown;  and 

(vii)  Startup  following  a  turnaround , 
or  after  an  emergency  shutdown. 

(2)  Operating  limits: 

(i)  Consequences  of  deviation;  and 
(ii)  Steps  required  to  correct  or  avoid 
deviation. 

(3)  Safety  and  health  considerations: 
(i)  Properties  of,  and  hazards 

presented  by,  the  substances  used  in  the 
process; 

(ii)  Precautions  necessary  to  prevent 
exposure,  including  engineering 
controls,  administrative  controls,  and 
personal  protective  equipment; 

(iii)  Control  measiu^s  to  be  taken  if 
physical  contact  or  airborne  exposure 
occurs; 

(iv)  Quality  control  for  raw  materials 
and  control  of  regulated  substance 
inventory  levels;  and, 

(v)  Any  special  or  unique  hazards. 

(4)  Safety  systems  and  their  functions. 

(c)  Operating  procedures  shall  be 
readily  accessible  to  employees  who 
work  in  or  maintain  a  process. 

(d)  The  operating  procedures  shall  be 
reviewed  as  often  as  necessary  to  assure 
that  they  reflect  onrent  operating 
practice,  including  changes  that  result 
crom  changes  in  process  chemicals, 
technology,  and  equipment,  and 
changes  to  stationary  sources.  The 
owner  or  operator  shall  certify  annually 
that  these  operating  procedures  are 
current  and  accurate. 

(e)  The  owner  or  operator  shall 
develop  and  Implement  safe  work 
practices  to  provide  for  the  control  of 
hazards  during  operations  involving 


lockout/tagout;  confined  space  entry; 
opening  process  equipment  or  piping; 
and  control  over  entrance  into  a 
stationary  source  by  maintenance, 
contractor,  laboratory,  or  other  support 
personnel  These  safe  work  practices 
shall  apply  to  eaiplo]pees  and  contractor 
employees  working  on  a  facility. 

§68.30    Prvvsntlon  program— «ralnlng. 

(a)  The  piirpose  of  the  training 
program  is  to  ensure  that  each  employee 
involved  with  regulated  substances  has 
learned  and  understands  the  procedures 
developed  vmder  §  68.28.  The  owner  or 
operator  shaU  consider  the  complexity 
of  the  procedures,  and  the  complexity  of 
the  process  or  stationary  sources  when 
developing  training  programs. 

db]  Initial  training.  (1)  Each  employee 
presently  operating  a  process,  and  each 
employee  before  operating  a  newly 
assigned  process  shall  be  trained  in  an 
overview  of  the  process  and  in  the 
operating  procedures  as  specified  in 
§  68.28.  The  training  shall  include 
emphasis  on  the  specific  safety  and 
health  standards,  emergency  operations 
including  shutdown,  and  safe  work 
practices  applicable  to  the  employee's 
job  tasks. 

(2)  In  lieu  of  initial  training  for  those 
employees  already  involved  in 
operating  a  process  on  the  eSective  date 
of  this  rule,  an  owner  at  operator  may 
certify  in  writing  that  the  employee  has 
the  required  knowledge,  skills,  and 
abilities  to  safely  carry  out  the  duties 
and  responsibilities  as  specified  in  the 
operating  procedures. 

(c)  Refresher  training.  Refi-esher 
training  shall  be  provided  at  least  every 
three  years  and  more  cften  if  necessary 
to  each  employee  involved  in  operating 
a  covered  process  to  assure  that  the 
employee  understands  and  adheres  to 
the  current  operating  procedures  in  the 
process.  The  owner  or  operator,  in 
consultation  with  the  employees 
involved  in  operating  the  process,  shall 
determine  the  appropriate  frequency  of 
refresher  training. 

(d)  Training  documentation.  The 
owner  or  operates  shall  ascertain  that 
each  employee  involved  in  operating  a 
process  has  received  and  understood  the 
training  required  by  this  section.  The 
owner  or  operator  shall  prepare  a  record 
which  contains  the  idmtity  of  the 
employee,  the  date  of  training,  and  the 
means  used  to  verify  that  the  employee 
understood  the  training. 

(e)  The  owner  w  operator  shaU 
evaluate  the  effectiveness  of  the  training 
program.  A  schedule  for  reviewing  and 
revising  the  program  shall  be 
maintained  at  the  stationary  so\m:e. 


168.32    Prevention  progranv— maintenance 
(mechanical  tnte^plty). 

(a)  The  purpose  of  the  maintenance 
program  is  to  determine  and  target  the 
specific  equipment  that  is  identified 
through  thia  process  hazard  analysis 
(hazard  evaluation)  or  through  operating 
experience  as  needing  regular 
maintenance  because  failure  of  the 
eqiupment  would  lead  to  a  significant 
accidental  releasa  The  owner  or 
operator  shall  consider  the  complexitj 
of  the  process  or  stationary  source  in 
developing  the  maintenance  program. 

(b)  The  owner  or  operator  ^all 
develop  a  list  of  equipment  and  controls 
the  failure  of  which  could  tesolt  in  a 
significant  accidental  release.  As 
applicable,  the  equipment  hst  shall 
include: 

(1)  Pressure  vessels  and  storage  tanks; 

(2)  Piping  systems  (including  piping 
components  such  as  valves); 

(3)  Relief  and  vent  systems  and 
devices; 

(4)  Emergency  shutdown  systems; 

(5)  Controls  (including  monitoring 
devices  and  sensors,  alarms,  and 
interlocks);  and, 

(6)  Pumps. 

(c)  Written  procedures.  The  owner  or 
operator  shall  establish  and  implement 
written  procedures  to  maintain  the  on- 
going integrity  of  process  equipment. 

(d)  Training  for  process  maintenance 
activities.  The  owner  or  operator  shall 
train  each  employee  involved  in 
maintaining  the  on-going  integrity  of 
process  equipment  in  an  overview  of 
that  process  and  its  hazards  and  in  the 
procedures  applicable  to  the  employee's 
job  tasks  to  assure  that  the  employee  can 
perform  the  job  tasks  in  a  safe  manner 
and  shall  doounent  the  training  as 
required  in  §  68.30(d). 

(e)  Maintenance,  inspections,  and 
testing.  For  every  item  of  equipment 
required  to  be  listed  under  paragraph  (b) 
of  this  section,  the  owner  or  operator 
shall  develop  a  maintenance  program  to 
inspect,  test,  and  maintain  the 
equipment  on  an  appropriate  schedule 
to  ensure  that  the  equipment  and 
controls  continue  to  function  according 
to  specifications. 

(1)  Maintenance,  inspections,  and 
tests  shall  be  performed  on  process 
equipment. 

(2)  Maintenance,  inspection,  and 
testing  procedures  shall  follow 
recognized  and  generally  accepted  good 
engineering  practices. 

(3)  The  frequency  of  maintenance, 
inspections,  and  tests  of  process 
equipment  shall  be  consistent  with 
applicable  manufacturers' 
recommendations  and  good  engineering 
practices,  and  more  frequently  if 
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determined  to  be  necessary  by  prior 
operating  experience. 

(4)  The  owner  or  operator  shall 
document  each  maiotenance  procedure, 
inspection,  and  test  that  has  been 
performed  on  process  equipment.  The 
documentation  shall  identify  the  date  of 
the  maintenance/inspectionytest;  the 
name  of  the  person  who  performed  the 
maintenance/inspection/test;  the  serial 
number  or  other  identifier  of  the 
equipment  on  which  the  maintenance, 
inspection,  or  test  was  performed:  a 
description  of  the  maintenance, 
inspection,  and  test  that  is  performed; 
and  the  results  of  the  inspection  or  test. 

(f)  Equipment  deficiencies.  The  owner 
or  operator  shall  correct  defidancies  in 
equipment  that  are  outside  acceptable 
limits  (defined  in  the  process  safety 
information  in  §  68.26(c)(4)  and  (e)) 
before  further  use  or  in  a  safe  and  timely 
manner  when  necessary  means  are 
taken  to  assure  safe  operations. 

(g)  Quaiity  assurance. 

(1)  In  the  construction  of  new  plants 
and  equipment,  the  owner  or  operator 
shEilI  assure  that  equipment  as  it  is 
fabricated  is  suitable  for  the  process 
application  for  which  they  will  be  used. 

(2)  Appropriate  checks  and 
inspections  shall  be  performed  to  assure 
that  equipment  is  installed  properly  and 
consistent  with  design  specifications 
and  manufacturer's  instructions. 

(3)  The  owner  or  operator  shall  assure 
that  maintenance  materials,  spare  parts, 
and  equipment  are  suitable  for  the 
process  appUcation  for  which  they  will 
be  used. 

S6a34    Pf vntion  program    prs  >tftup 
revlaw. 

(a)  The  purpose  of  the  pre-startup 
review  is  to  ensure  that  new  or  modified 
equipment  is  ready  to  properly  and 
safely  contain  any  new  or  previously 
handled  regulated  substance  before  that 
substance  is  introduced  into  the  system. 
The  owner  or  operator  shall  consider 
ths  complexity  of  the  process  or 
stationary  source  in  developing  the  pre- 
startup  review. 

(b)  The  owner  or  operator  shall 
perform  a  pre-startup  safety  review  for 
new  stationary  sources  and  for  modified 
stationary  sources  when  the 
modification  is  significant  enough  to 
reauire  a  change  in  the  process  safety 
information. 

(c)  The  pre-startup  safety  review  shall 
confirm  that  prior  to  the  introduction  of 
resulated  substances  to  a  process: 

(1)  Construction  and  equipment  is  in 
accordance  with  design  specifications; 

(2)  Safety,  operating,  maintenance, 
and  emergency  procedures  are  in  place 
and  are  adequate; 

(3)  For  new  stationary  sources,  a 
process  hazard  analysis  has  been 


C formed  and  recommendations  have 
n  resolved  or  implemented  before 
startup;  and  modified  stationary  sources 
meet  the  requirements  contained  in 
management  of  chanse,  §  68.36;  and 

(4)  Training  of  each  employee 
involved  in  operating  or  maintaining  a 
process  has  been  completed  and  that 
employees  are  trained  in  any  new 
emergency  response  procedures. 

§68.36    Praventton  program— managamant 
of  changa. 

(a)  The  purpose  of  a  management  of 
change  program  is  to  ensure  that  any 
alteration  of  equipment,  procedures, 
substances,  or  processes  are  thoroughly 
analyzed  to  identify  hazards,  the 
consequences  of  failures,  and  impacts  of 
the  change  on  existing  equipment, 
procedures,  substances,  and  processes 
prior  to  implementation  of  the  change. 

(b)  For  process  equipment,  devices,  or 
controls,  replacement  is  not  a  diange  if 
the  design,  materials  of  construction, 
and  parameters  for  flow,  pressure,  and 
temperature  satisfy  the  design 
specifications  of  the  device  replaced. 

(c)  The  owner  or  operator  shall 
establish  and  implement  written 
procedures  to  manage  changes  to 
process  chemicals,  technology, 
equipment,  and  procedures;  and 
changes  to  stationary  soiirces  that  affect 
a  covered  process. 

(d)  The  procedures  shall  assure  that 
the  following  considerations  are 
addressed  prior  to  any  change: 

(1)  The  technical  basis  for  the 
propKMed  change; 

(2)  Impact  ofchange  on  likelihood  of 
a  significant  accidental  release; 

(3)  Modifications  to  operating 
pro(»dures; 

(4)  Necessary  time  period  for  the 
change;  and, 

(5)  Authorization  requirements  for  the 
proposed  change. 

(e)  Employees  involved  in  operating  a 
process  and  maintenance  and  contract 
employees  whose  )ob  tasks  will  be 
directly  affected  by  a  change  in  the 
process  shall  be  informed  of  and  trained 
in  the  change  prior  to  the  startup  of  the 
process  or  affected  part  of  the  process. 

(f)  If  a  change  covered  by  this  section 
results  in  a  change  in  the  process  safety 
information  required  by  §  68.26,  such 
information  shall  be  updated 
accordingly. 

(g)  If  a  change  covered  by  this  section 
results  in  a  change  in  the  operating 
procedures  or  practices  required  by 

§  68.28,  such  procedures  or  practices 
shall  be  updated  accordingly. 

S68.M    Prawantlen  program    aaMy 


(a)  The  safety  audit  consists  of  a 
periodic  examination  of  the 


management  systems  and  programs  at 
the  stationary  source.  The  examination 
shall  include  a  review  of  the 
doounentation  and  implementation  of 
the  requirements  of  this  subpart.  The 
owner  or  operator  shall  consider  the 
complexity  of  the  process  and  of  the 
process  safety  management  program  to 
develop  the  safety  audit  procedures, 
plans,  and  timing. 

(b)  The  owners  or  operators  shall 
certify  that  they  have  evaluated 
compliance  with  the  provisions  of  this 
section  at  least  every  three  years,  to 
verify  that  the  procedures  and  practices 
developed  under  this  part  are  adequate 
and  are  being  followao. 

(c)  The  saiety  audit  shall  be 
conducted  by  at  least  one  person 
knowledgeable  in  the  process. 

(d)  A  report  of  the  findings  of  the 
audit  shall  be  developed. 

(e)  The  owner  or  operator  shall 
promptly  determine  and  document  an 
appropriate  response  to  each  of  the 
findings  of  the  audit,  and  document  that 
deficiencies  have  been  corrected. 

(f)  The  ovmer  or  operator  shall  retain 
the  two  most  recent  safety  audit  reports, 
as  well  as  the  documented  actions  in 
paragraph  (e)  of  this  section. 

f  68.40    Pravawttooprogiam    accliiain 
Imfostlgation. 

(a)  The  purpose  of  the  accident 
investigation  is  to  learn  the  underlying 
causes  of  accidents  to  take  steps  to 
prevent  them  or  similar  accidental 
releases  from  recurring. 

(b)  The  owner  or  operator  shall 
establish  and  implement  written 
procedures  to  investigate  each 
significant  accidental  release. 

(c)  The  owner  or  operator  shall 
investigate  each  significant  accidental 
release. 

(d)  An  accident  investigation  shall  be 
initiated  as  promptly  as  possible,  but 
not  later  than  48  hours  following  the 
significant  accidental  release. 

(e)  An  accident  investigation  team 
shall  be  established  and  consist  of  at 
least  one  person  knowledgeable  in  the 
process  involved,  including  a  contract 
employee  if  the  incident  involved  work 
of  the  contractor,  and  other  persons 
with  appropriate  knowledge  and 
experience  to  thoroughly  investigate 
and  analyze  the  significant  accidental 
release. 

(f)  A  report  shall  be  prepared  at  the 
conclusion  of  the  investigation  which 
includes  at  a  minimum: 

(1)  Date  of  significant  accidental 
release; 

(2)  Date  investigation  began; 

(3)  A  description  of  the  significant 
accidental  release: 

(4)  The  factors  that  contributed  to  the 
significant  accidental  release,  including 
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its  initiating  event,  and  root  cause  or 
causes  that  may  have  increased  the 
likelihood  of  the  initiating  event;  and. 

(5)  Any  recommendations  resulting 
from  the  investigation. 

(g)  The  owner  or  operator  shall 
establish  a  system  to  promptly  address 
and  resolve  the  accident  report  findings 
and  recommendations.  Resolutions  and 
corrective  actions  shall  be  documented. 

(h)  The  report  shall  be  reviewed  with 
all  affected  personnel  whose  Job  tasks 
are  relevant  to  the  significant  accidental 
release  findings  including  contract 
employees  where  applicable. 

(ij  Significant  accidental  release 
investigation  reports  shall  be  retained 
for  five  years. 

S68.45    EfiMrganey  rMponse  program. 

(a)  The  purpose  of  the  emergency 
response  program  is  to  prepare  for 
response  to  and  mitigation  of  accidental 
releases  to  limit  the  severity  of  such 
releases  and  their  impact  on  the  public 
health  and  environment 

(b)  The  owner  or  operator  of  a 
stationary  source  shall  establish  and 
implement  an  emergency  response  plan 
for  responding  to  and  mitigating 
accidental  releases  of  regulated 
substances.  The  plan  shall  detail  the 
steps  all  employees  shall  take  in 
response  to  accidental  releases  and  shall 
include: 

(1)  Evacuation  routes  or  protective 
actions  for  employees  not  directly 
involved  in  responding  to  the  release; 

(2)  Procedures  for  employees 
responding  to  the  release,  including 
protective  equipment  use; 

(3)  Descriptions  of  all  response  and 
mitigation  technologies  available  at  the 
stationary  source;  and 

(4)  Procediues  for  informing  the 
public  and  emergency  response  agencies 
about  releases. 

(c)  The  owner  or  operator  shall 
develop  written  procedures  for  the  use 
of  emergency  response  equipment  and 
for  its  inspection,  testing,  and 
maintenance.  The  maintenance  program 
for  emergency  response  eqxiipment  shall 
be  documented  as  required  in 

§  68.32(e)(4). 

(d)  For  each  regulated  substance,  the 
owner  or  operator  shall  document  the 
proper  first-aid  and  emergency  medical 
treatment  necessary  to  treat  accidental 
himian  exposiue. 

(e)  The  owner  or  operator  shall  train 
all  employees  in  relevant  emergency 
response  procedures  and  document  the 
training  as  required  imder  §  68.30(d). 

(f)  The  owner  or  operator  shall 
conduct  drills  or  exercises  to  test  the 
plan  and  evaluate  its  effectiveness.  Each 
drill  or  exercise  shall  be  documented  in 
writing  and  shall  include  findings  of  the 


drill  or  exercise  that  indicate  aspects  of 
the  plan  and  procedures  which  need  to 
be  revised.  Plans  shall  be  revised  based 
on  the  findings  of  the  drills  or  exercises. 
The  owner  or  operator  shall  document 
the  response  to  each  finding  fit>m  a  drill 
or  exercise.  For  each  finding  reqxiiring  a 
change  that  is  implemented,  the 
schedule  for  implementing  the  change 
shall  be  documented. 

(g)  Each  emergency  response  plan 
sh^  be  coordinated  with  local 
emergency  response  plans  developed 
under  part  355  of  this  chapter  by  the 
local  emergency  planning  committees 
and  local  emergency  response  agencies. 
Upon  request  of  the  local  emergency 
planning  committee,  the  owner  or 
operator  shall  promptly  provide 
information  to  the  local  emergency 
planning  committee  necessary  for 
developing  and  implementing  the 
community  emergency  response  plan. 

(h)  The  owner  and  operator  shall 
maintain  a  copy  of  the  emergency 
response  plan,  including  descriptions  of 
all  mitigation  systems  in  place,  at  the 
stationary  source. 

S  68.50    Risk  management  plan. 

(a)  The  owner  or  operator  of  a 
stationary  source  covered  by  this  part 
shall  submit  a  risk  management  plan 
(report)  stimmarizing  the  key  elements 
of  its  risk  management  program  to  the 
implementing  agency  and  shall  submit 
copies  to  the  State  Emergency  Response 
Commission,  the  Local  Emergency 
Planning  Committee  with  jurisdiction 
for  the  area  where  the  source  is  located, 
and  the  Chemical  Safety  and  Hazard 
Investigation  Board.  Each  report 
submitted  by  the  stationary  source  shall 
address  all  regulated  substances  present 
at  the  stationary  source  in  quantities 
above  the  threshold  quantity. 

(b)  The  report  shall  include  a  copy  of 
the  registration  form,  with  updated 
information  to  ensure  that  the 
registration  information  is  accurate. 

(c)  The  report  shall  include,  for  each 
regulated  substance,  a  summary  of  the 
hazard  assessment  and  analysis  of 
o^ite  consequences  and  accident 
history  data  required  by  S  68.15(i). 

(d)  The  report  shall  include,  for  the 
stationary  source,  a  description  of  the 
major  hazards  (e.g.,  equipment  failure, 
human  error,  natural  phenomena,  or 
other  factors  or  a  combination  of  such 
factors  which  could  lead  to  a  significant 
accidental  release)  identified  through 
the  process  hazard  analyses,  a 
description  of  the  consequences  of  a 
feilure  to  control  for  each  identified 
major  hazard,  a  summary  of  all  actions 
taken  or  planned  to  address  these 
hazards,  and  how  significant  accidental 
releases  are  prevented  or  mitigated,  or 


the  consequences  reduced  by  these 
actions.  The  purpose  of  the  svunmary  is 
to  identify  major  hazards  and  provide 
an  overview  of  the  prevention  program 
being  implemented  by  the  stationary 
source  to  prevent  significant  accidental 
releases.  For  each  action  taken  to 
address  a  hazard,  the  report  shall 
include  the  date  on  which  the  action 
was  started  (or  is  scheduled  to  start)  and 
the  actual  or  scheduled  completion 
date.  Where  the  same  actions  (e.g., 
training,  certain  controls,  preventive 
maintenance  programs,  improved 
emergency  response  plan)  address  a 
number  of  hazards,  the  description  may 
be  organized  by  actions  rather  than 
hazards.  If  any  requirement  for  the  risk 
management  program  specified  in  this 
subpart  is  not  covered  in  the  summary 
of  actions  taken  to  address  hazards,  the 
report  shall  include  a  brief  description 
of  the  stationary  source's 
implementation  of  the  requirement. 

(e)  The  report  shall  include  a 
summary  of  the  stationary  source's 
emergency  response  plan.  The  simimary 
shall  include: 

(1)  The  procedures  adopted  to  inform 
emergency  response  authorities  and  the 
public; 

(2)  The  name  or  position  of  the  point 
of  contact  between  the  stationary  source 
and  the  public  authorities; 

(3)  The  dates  of  drills  and  exercises 
completed  and  plaimed  and  the  results 
of  completed  drills;  and 

(4)  A  description  of  coordination  with 
the  local  emergency  planning 
committee. 

(0  The  report  shall  include  a 
description  of  the  management  system 
developed  to  implement  and  coordinate 
the  elements  of  the  hazard  assessment, 
prevention  program,  and  emergency 
response  program  at  the  stationary 
source.  The  description  shall  define  the 
person  or  position  at  the  stationary 
source  that  is  responsible  for  the  overall 
implementation  and  coordination  of  the 
risk  management  program  requirements. 
Where  regulated  substances  are  present 
above  their  threshold  quantities  at 
several  locations  at  the  stationary  source 
or  where  responsibility  for 
implementing  individual  requirements 
is  delegated  to  separate  groups  at  the 
stationary  source,  an  organization  chart 
shall  be  included  to  describe  the  lines 
of  responsibility. 

(g)  The  report  shall  include  a 
certification  by  the  owner  or  operator 
that,  to  the  best  of  the  signer's 
knowledge,  information,  and  belief 
formed  after  reasonable  inquiry,  the 
information  submitted  is  true,  acoirate, 
and  complete. 

(h)  The  report  shall  be  reviewed  and 
updated  at  least  every  five  years  and 
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resubmitted  to  the  implementing  agency 
and  copies  shall  be  submitted  to  the 
State  Emergency  Response  Commission, 
the  Local  Emergency  Planning 
Committee,  and  the  Chemical  Safety 
and  Hazard  Investigation  Board.  If  a 
change  such  as  the  introduction  of  a 
new  regulated  substance  or  process 
occurs  that  requires  a  revised  or 
updated  hazard  assessment  or  process 
hazard  analysis,  then  the  report  shall  be 
updated  and  resubmitted  within  six 
months  of  the  introduction  of  the  new 
process  or  substance. 

(i)  The  report  shall  be  available  to  the 
public  under  section  114(c)  of  the  Qean 
Air  Act. 

§68.55    Recordkeeping  requirements. 

(a)  The  owner  or  operator  of  a 
stationary  source  covered  by  this  part 
shall  develop  and  maintain  at  the 
stationary  source,  for  five  years,  records 
supporting  the  implementation  of  the 
risk  management  program  and  the 
development  of  the  risk  management 
plan. 

(b)  For  the  process  hazard  analysis, 
safety  audit,  and  accident  investigation, 
the  records  required  to  be  maintained 
under  paragraph  (a)  of  this  section  shall 
include  management's  response  to  each 
recommendation  that  is  required  to  be 
made,  addressed,  and  documented 
under  §§  68.24(g).  68.38(e).  68.40(f).  and 
68.40(g).  For  implemented 
recommendations  and 
recommendations  to  be  implemented, 
the  documentation  shall  include  the 
date  (or  scheduled  date)  for  starting 
implementation  and  the  date  (or 
scheduled  date)  for  completion  of  the 
implementation.  For  eaci 
recommendation  not  implemented,  the 
documentation  shaU  include  an 
explanation  of  the  decision. 

ic)  For  pre-startup  reviews  and 
management  of  change,  the 
documentation  shall  include  the 
findings  of  the  review  and  any 
additional  steps  (including  a  description 
of  the  steps  and  the  reasons  they  were 
implemented)  that  were  taken  prior  to 
implementation  of  the  startup  or 
change. 

(d)  The  ovmer  or  operator  shall 
maintain  copies  of  all  standard 
operating,  maintenance,  management  of 
change,  emergency  response,  and 
accident  investigation  procedures 
required  under  this  part. 

S  68.60    Audits. 

(a)  In  addition  to  inspections  for  the 
purpose  of  regulatory  development  and 
enforcement  of  the  Act,  the 
implementing  agency  shall  periodically 


audit  RMPs  registered  under  §  68.12  in 
order  to  review  the  adequacy  of  such 
RMPs  and  require  revisions  of  RMPs 
when  necessary  to  assure  compliance 
with  §  68.50. 

(b)  Stationary  sources  shall  be 
selected  for  audits  based  on  any  of  the 
following  criteria: 

(1)  Accident  history  of  the  stationary 
source; 

(2)  Accident  history  of  other 
stationary  sources  in  the  same  industry; 

(3)  Quantity  of  regulated  substances 
present  at  the  stationary  source; 

(4)  Location  of  the  stationary  source 
and  its  proximity  to  the  pubUc  and 
sensitive  environments; 

(5)  The  presence  of  specific  regulated 
substances; 

(6)  The  hazards  identified  in  the  RMP; 
or 

(7)  A  plan  providing  for  neutral, 
random  oversight 

(c)  The  implementing  agency  shall 
have  access  to  the  stationary  source, 
supporting  documentation,  and  any  area 
where  an  accidental  release  could  occtir. 

(d)  Based  on  the  audit,  the 
implementing  agency  may  issue  an 
owner  or  operator  of  a  stationary  source 
a  written  preliminary  determination  of 
necessary  revisions  to  the  source's  RMP 
in  order  to  assure  that  the  RMP  meets 
the  criteria  of  §  68.50  and  reflects  the 
purposes  of  subpart  B  of  this  part.  This 
preliminary  determination  shall  include 
an  explanation  for  the  basis  for  the 
revisions,  reflecting  industry  standards 
and  guidelines  (such  as  AIChE/CCPS 
guidelines  and  ASME  and  API 
standards)  to  the  extent  that  such 
standards  and  gtiidelines  are  applicable, 
and  shall  include  a  timetable  for  their 
implementation. 

(e)  Written  response  to  a  preliminary 
detannination: 

(1)  The  owmer  or  operator  shall 
respond  in  writing  to  a  preliminary 
determination  made  in  accordance  with 
paragraph  (d)  of  this  section.  The 
response  shall  state  that  the  owmer  or 
operator  will  implement  the  revisions 
contained  in  the  preUminary 
determination  in  accordance  with  the 
timetable  included  in  the  preliminary 
determination  or  shall  state  that  the 
owner  rejects  the  revisions  in  whole  or 
in  part.  For  each  rejected  revision,  the 
ovraer  or  operator  shall  explain  the 
basis  for  rejecting  such  revision.  Such 
explanation  may  include  substitute 
revisions. 

(2)  The  written  response  under 
paragraph  (e)(1)  of  this  section  shall  be 
received  by  the  implementing  agency 
within  00  days  of  the  issuance  of  the 


preliminary  determination  or  a  shorter 
period  of  time  as  the  implementing 
agency  specifies  in  the  preliminary 
determination  as  necessary  to  protect 
human  health  and  the  environment. 
Prior  to  the  written  response  being  due 
and  upon  written  request  from  the 
owner  or  operator,  the  implementing 
agency  may  provide  in  writing 
additional  time  for  the  response  to  be 
peceived. 

(f)  After  providing  the  owner  or 
operator  an  opportimity  to  respond 
under  paragraph  (e)  of  this  section,  the 
implementing  agency  may  issue  the 
owner  or  operator  a  written  final 
determination  of  necessary  revisions  to 
the  source's  RMP.  The  final 
determination  may  adopt  or  modify  the 
revisions  contained  in  the  preliminaiy 
determination  tinder  paragraph  (d)  of'^ 
this  section  or  may  adopt  the  substitute 
revisions  provided  in  the  response 
under  paragraph  (e)  of  this  section.  A 
final  determination  that  adopts  a 
revision  rejected  by  the  ov«mer  or 
operator  shall  include  an  explanation  of 
the  basis  for  the  revision.  A  final 
determination  that  fails  to  adopt  a 
substitute  revision  provided  under 
paragraph  (e)  of  this  section  shall 
include  an  explanation  of  the  basis  for 
finding  such  substitute  revision 
unreasonable. 

(g)  Thirty  (30)  days  af^er  the  issuance 
of  a  final  determination  under 
paragraph  (f)  of  this  section,  the  ovimer 
or  operator  shall  be  in  violation  of 

§§  68.12,  68.50(a),  and  68.60  unless  the 
owner  or  operator  revises  the  RMP 
prepared  under  §  68.50  as  required  by 
the  final  determination,  submits  copies 
of  the  revised  RMP  to  the  entities 
identified  in  §  68.50(a),  and  registers  the 
revised  plan  as  provided  in  §  68.12  (b) 
and  (c). 

(h)  The  public  shall  have  access  to  the 
preliminary  determinations,  responses, 
and  final  determinations  under  this 
section. 

(i)  Nothing  in  this  section  shall 
preclude,  limit,  or  interfere  in  any  way 
with  the  authority  of  EPA  or  the  state  to 
exercise  its  enforcement,  investigatory, 
and  information  gathering  authorities 
concerning  this  part  imder  the  Clean  Air 
Act. 

Subpart  C — Ust  of  Regulated 
Substances  and  Thresholds  for 
Accidental  Release  Prevention 
[Reserved] 

[FR  Doc  93-25642  Filed  10-19-93;  8:45  am) 
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DEPAfTTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affaire 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affeirs; 

Interior. 

action:  Notice  of  approved  Tribal-State 

Compact.      


summary:  Pursuant  to  25  U.S.C  2710.  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497).  the  Secretary  of 


tbe  Interior  shell  publish,  in  the  Federal 
Eagiiter,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  m  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Seoetary  • 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Interim 
Compact  Between  the  Chippewa  Ciee 
Tribe  of  the  Rocky  Boy's  Reeervetlon 
and  the  State  of  Montana  Regarding 
Class  m  Gaming  on  the  Rocky  Boy's 
Reservation,  enacted  on  ApiU  19. 1993. 


DATC8:  This  action  is  effsctive  on 
October  20. 1993. 

FOR  FURTMB)  MFORMA-PON  CONTACT: 
Hilda  Manuel,  Director,  Indian  Gaming 
Management  Staff,  Bureau  of  Indian 
A^irs.  Washington,  DC  20240,  (202) 
219-4068. 

Dated:  October  1. 19S3. 
A<UB.DMr. 

Assistant  Secnttay— Indian  Affairs. 
[FR  Doc.  93-25683  Filed  10-19-93;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  201 
Poctot  Na  77H-0094] 
RIN  0905-AA06 

Labeling  for  Over-tha-Counter  Oral 
Drug  Products  Containing  Aspirin, 
Buffered  Aspirin,  or  Aspirin  in 
Combination  WHh  an  Antacid 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  regulations  to  require  that  the 
labeling  for  over-the-counter  (OTC)  oral 
drug  products  that  contain  aspirin, 
buffered  aspirin,  and  aspirin  in 
combination  with  an  antacid 
prominent!  V  bear  a  statement  advising 
persons  usiu^  these  products  to  consult 
a  doctor  b«t<5re  taking  them  for  their 
heart  or  for  other  new  uses  of  aspirin. 
This  labelir^  ^  does  not  apply  to  aspirin 
in  combin>'     >n  with  acetaminophen,  a 
diuretic,  c     i  v  cough-cold  ingredients 
FDA  is  tai     *  this  action  to  inform  the 

tiubUc  abo     iha  risks  associated  with 
ong-term.      .lupervised  use  of  these 
products  acvl  of  the  importance  of 
medical  evaluation  and  supervisian  fa 
safe  long-term  use  of  these  products. 
DATES:  Written  comments  by  Decembei 
20. 1993.  Written  comments  on  fee 
agency's  economic  impact 
determination  by  December  20, 1993. 
FDA  is  proposing  that  the  final  rule 
based  on  this  proposal  be  effiective  6 
months  after  the  date  of  publication  of 
the  final  rule  in  the  Federal  Register. 
ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  AdministratioB. 
rm.  1-23, 12420  Parklawn  Dr.. 
Rockville,  MD  20857, 
FOR  FURTMER  INFORMATION  CONTACT: 
WilUam  E.  Gilbertson.  Center  for  Drug 
Evaluation  and  Research  (HFD-810). 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-594-5000. 

SUPPLEMENTARY  INFORMATION: 

L  Introduction 

In  the  Federal  Register  of  November 
16, 1988  (53  FR  46204),  FDA  published, 
under  §  330.10(a)(7)  (21  CFR 
330.10(a)(7)),  a  notice  of  proposed 
rulemaking,  in  the  form  of  a  tentative 
final  monograph,  that  would  establish 
conditions  in  part  343  (21  CFR  part  343) 
under  which  OTC  internal  analgesic. 


antlpyietk:,  and  antirheumatic  drug 
products  axe  generally  recognized  as 
safis  and  effective  and  not  misbranded. 
In  the  professional  labeling  in  §  343.80. 
the  agency  proposed  a  number  of 
indications  for  products  containing 
aspirin,  buffered  aspirin,  ot  aspirin  in 
combination  with  an  antacid.  The 
agency  acknowledged  that  infbrmaticm 
about  these  uses  of  aspirin  products 
(e.g.,  reducing  the  risk  of  myocardial 
inrarction  in  patients  with  a  previous 
infarction  or  unstable  angina  pectoris) 
has  appeared  in  newspapws  and 
magazines  and  on  television  and  radio. 
In  addition,  the  agency  recognized  that 
some  manufacturers  have  included 
statements  in  the  labeling  of  their  OTC 
aspirin  drug  products  that  advise  people 
to  see  their  doctor  for  other  (or  new) 
uses  of  aspirin.  The  agency  stated  that 
because  such  information  may  be  of 
benefit,  it  had  no  objection  to  a  general 
statement  of  this  type  bong  included  in 
the  product's  labeling.  The  agency 
expressed  concern,  however,  that 
people  may  read  or  hear  this 
information  and  self-medicate  with  an 
OTC  aspirin  drug  product  for  one  of 
these  conditions  without  consulting 
their  doctor. 

Accordingly,  the  agency  emphasizes 
that  people  should  use  aspirin  for 
professional  indications  only  under  a 
doctor's  supervision.  Aspirin, 
particularly  if  used  for  a  long  period  of 
time,  may  cause  serious  side  efiiscts, 
including  bleeding  and  stroke  (Ref.  1). 
In  addition,  people  should  not  self- 
medicate  for  professional  indications 
because  they  lack  the  necessary  training 
to  determine  whether  they  are  likely  to 
benefit  from  this  treatment.  Because  of 
these  coDcems,  the  agency  stated  thai 
any  information  provided  in  aspirin 

f>roduct  labeling  about  otlwr 
profaasional)  uses  must  be 
accompanied  by  a  counterbalancing 
statement  that  ttie  product  should  not  be 
used  for  more  than  10  days  without 
consulting  a  doctor.  This  period  of  use 
is  consistent  with  the  OTC  labeling 
propoeed  for  aspirin  in  the  tentative 
find  monograph.  In  §  343.50(f)  of  the 
tentative  final  monograph  the  agency 
proposed  the  following  optional 
statement  for  aspirin  prodxicts:  "See 
your  doctor  for  other  uses  of'  (insert 
name  of  ingredient  or  trade  name  ci 
product)",  but  do  not  use  for  more  than 
10  days  without  consulting  your  doctor 
because  serious  side  effects  may  occur." 
The  agency  invited  specific  comment  on 
this  statement  or  other  alternative 
labeling,  the  appropriate  placement  for 
the  statement  in  labeling,  whether  the 
10-day  limitation  on  tise  should  be  an 
integral  part  of  any  such  statement,  and 


whether  this  information  should  be  part 
of  the  reqiiired  labeling  for  aspirin 
products  (53  FR  46204  at  46252). 

n.  Summary  of  the  Comments  Received 

Two  comments  requested  that  the 
optional  statement  proposed  in 
§  343.50(f)  be  shortened  to  include  only 
the  part  that  reads:  "See  your  doctor  for 
other  uses  oV  (insert  name  of  ingredient 
or  trade  name  of  product].  The 
comments  requested  the  agency  not  to 
require  the  put  of  the  statement  that 
reads:  "but  do  not  use  for  more  than  10 
days  without  consulting  your  doctor 
because  serious  side  effects  may  occur." 

One  conmient  stated  that  the  full 
statement  was  confusing  and  "counter 
productive"  because  it  "sends  mixed 
messages"  and  achieves  the  opposite 
effect  of  what  FDA  intended.  The 
comment  contended  that  the  statement 
alerts  people  to  confer  with  their  doctor 
about  nonlabeled  uses,  while  cautioning 
them  against  long-term  use  without 
consulting  a  physician.  The  comment 
added  that  the  language  is  likely  to 
unnecessarily  frighten  individuals  for 
whom  long-term  aspirin  therapy  has 
been  prescribed.  The  comment  stated 
that  highlighting  the  risk  of  serious  side 
effects  is  inappropriate  for  patients 
prescribed  aspirin  by  their  physician, 
when  a  risk-benefit  judgment  has  been 
made.  The  comment  added  that  the 
warning  could  discourage  patients  from 
taking  aspirin  that  had  been  prescribed 
by  their  doctor.  According  to  the 
comment,  the  result  could  be  dangerous 
if  the  aspirin  is  being  used  to  treat  a 
serious  condition.  The  comment  also 
argued  that  information  against  long- 
term  use  without  a  physician's  direction 
and  a  list  of  adverse  effects  already 
appear  in  the  warnings  and  directions. 
The  comment  added  that  inclusion  of 
side  effects  in  the  proposed  statement  is 
redundant.  Finally,  the  comment  stated 
that  there  is  controversy  over  whether 
long-term  aspirin  use  leads  to  increased 
incidence  of  side  effects.  The  comment 
referred  to  the  absence  of  a  significant 
difierence  in  gastrointestinal  side  effects 
between  the  placebo  and  aspirin  study 
groups  in  the  Physicians'  Health  Study 
(Ref.  2). 

The  second  comment  contended  that 
the  part  of  the  statement  about  side 
effects  and  not  using  the  product  for 
more  than  10  days  causes  several 
problems.  It  suggests  that  people  can 
experiment  with  nonlabeled  uses  for 
less  than  10  days  without  consulting  a 
doctor.  It  is  redundant  because  it  repeats 
the  restriction  on  use  for  more  than  10 
days  already  set  forth  in  the  standard 
warnings.  It  is  ambiguous  with  respect 
to  its  reference  to  serious  side  effiacts 
because  it  refers  to  nonlabeled  uses.  The 
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comment  stated  that  any  nonlabeled  use 
without  consulting  a  physician  should 
be  discouraged,  but  argued  that  the 
proposed  language  would  not  adileve 
that  purpose. 

m.  The  AgBocfa  CanchisknM  on  the 
Cooimeiits 

The  agency  disagrees  vrith  the 
comment  asserting  that  the  optional 
labeling  statement  was  contrary  to  the 
agency's  objective  for  this  labeling.  The 
elective  of  the  statement  is  to  inform 
individuals,  who  may  be  informed  (by 
the  media  or  advertisements)  about 
other  new  uses  of  aspirin  products,  that 
such  uses  are  not  risk-free,  that  adverse 
eSacts  are  associated  with  these  uses, 
and  that  the  safis  and  efiiactive  use  of  the 
drug  product  for  new  uses  reouiree  the 
advice  and  supervision  of  a  phjrsidan. 
The  agency  is  concerned  that  people 
may  not  understand  the  risks  ass(xdated 
with  new  uses  of  familiar  products,  long 
available  without  prescription, 
especially  uses  that  involve  lower  doses 
for  a  long  period  of  time. 

The  agency  disagrees  with  one 
comment's  contention  that  reference  to 
serious  side  efiiscts  is  redundant  and 
would  unnecessarily  frighten  patients 
taking  the  drug  on  the  advice  of  their 
doctor.  The  general  reference  to  serioiis 
side  effects  in  the  statement  does  not 
repeat  other  cautionary  Information 
found  in  the  OTC  product  labeling.  The 
reason  for  advising  people  of  potential, 
serious  side  efiiscts  with  new  uses  is  to 
encourage  them  to  discuss  such  uses 
with  th^  doctor  and  to  inquire  about 
potential  risks.  The  agency  does  not 
b^eve  that  the  proposed  statement 
would  frighten  into  noncompliance 
those  people  for  whom  chronic  aspirin 
therapy  has  already  been  prescribed  by 
their  doctor.  On  the  contrary,  the 
statement  should  reassure  patients  that 
they  have  taken  appropriate  precautions 
by  checking  wi\h  their  doctor  prior  to 
taking  the  product  Patients  imder  a 
doctor's  care,  for  whom  reference  to 
serious  side  effects  raises  additional 
questions,  are  likely  to  discuss  their 
concerns  with  their  doctor  if  they  have 
not  already  done  so.  People  considering 
self-medication  for  a  new  use  are  mora 
likely,  after  having  been  alerted  to  the 
potential  for  side  effects,  to  discuss  risks 
with  their  doctor. 

With  respect  to  the  comment  that 
controversy  exists  over  increased  risk  of 
side  eSacts  with  lang-tenn  use,  the 
agaicy  notes  that  the  comment  confined 
its  consideration  of  risk  to 
gastrointestinal  side  effects  alone,  as 
reported  in  the  Physician's  Health  Study 
(Raf.  2).  The  incidence  of 
gastrointestinal  bleeding  in  this  large 
trial  was  not  different  between  the 


aspirin  group  and  the  placebo  group. 
However,  the  Steering  Committee  of  the 
Physicians'  Health  Study  Research 
Croup,  in  its  preliminary  report, 
specifically  noted  that  this  finding  vras 
partly  attributable  to  the 
prerandomization  nm-ln  phase,  whidi 
excluded  those  imable  to  tolerate 
aspirin,  and  partiy  related  to  the 
puticular  dose  and  regimen  employed 
in  the  study.  In  addition  to 
gastrointestinal  bleeding,  however,  the 
study  recorded  a  nonsignificant  increase 
of  total  strokes  in  this  selected 
population  and  a  significantly  increased 
number  of  moderate-to-severe  or  fatal 
heinonhagic  strokes.  Similar 
observatioDS  have  been  reported  in 
other  studies.  A  study  in  healthy  British 
doctors  reported  a  nonsignificant 
increase  in  fatal  or  disabling  strokes  in 
the  aspirin  group  (Ref.  3).  In  the 
"Sweoish  ^pirin  Low-dose  Trial" 
(SALT)  (Ref.  4),  while  there  vrere  only 
slightly  more  frequent  gastrointestlned 
events  (excluding  bleeding)  in  patients 
taking  75  milligrams  of  aspirin,  a 
significant  excess  of  total  bleeding 
episodes  occurred  in  the  676  subjects  in 
the  aspirin  group  compared  with  the 
684  subjects  taking  placebo  (7.2  versus 
3.2  percent;  psO.OOl).  Significantly 
more  bleeding  events  in  patients  on 
aspirin  were  considered  severe  or 
resulted  in  discontinuation  of  the  study 
drug  (ps0.04);  five  patients  on  aspirin 
suffned  fatal  hemorrhagic  strokes 
compared  to  none  on  placebo  (psO.03). 
In  conclusion,  a  narrow  focus  on  the 
incidence  of  only  gastrointestinal 
bleeding  in  the  Physician's  Health 
Study  (Ret  2)  cannot  be  extrapolated  to 
exclude  all  risks  that  may  be  associated 
with  profassional  uses  of  aspirin  in  an 
unselected  population. 

The  agency  agrees,  however,  that 
including  the  rartriction  cgainst  use  for 
more  than  10  days  without  consulting  a 
doctor  in  the  optional  warning  repeats 
the  lang\iagB  set  forth  in  the  standard 
warning  and  is,  therefore,  redundant 
The  agency  also  agrees  that  such  a 
statement,  made  in  regard  to  new  uses, 
may  be  incoiTecdy  interpreted  to  imply 
that  people  can  safely  take  the  prodiict 
for  such  uses  for  less  than  10  days 
without  consulting  a  doctor.  Therefore, 
the  agency  is  deleting  that  portion  of  the 
statement 

IV.  The  Agency's  Proposal 

Since  publication  of  the  tentative  final 
monograph  on  November  16, 1988, 
information  on  the  \ise  of  aspirin  for 
preventing  heart  attack  and  stroke  has 
continued  to  appear  in  the  news  media. 
Thus,  public  awareness  of  new  uses  of   . 
aspirin  has  continued  to  increase 
without  commensurate  awareness  oC 


risks  associated  with  such  uses.  Given 
this  publidty,  the  long-established 
availability  and  widespread  use  of  OTC 
aspirin  products,  and  the  public 
perception  of  the  safety  of  aspirin  based 
on  its  long  history  for  short-term  uses, 
the  agency  believes  that  increasing 
niunbers  of  individuals  might  initiate 
chronic  self-medication  fat  new  uses 
without  the  advice  of  a  doctor.  The 
agency  is  aware  that  some 
manufacturers  have  voluntarily 
included  the  optional  statement 
proposed  in  §  343.50(f)  of  the  tentative 
final  monograph,  or  a  similar  statement, 
in  the  labeling  of  their  OTC  aspirin 
products.  However,  there  are  many 
aspirin  products  in  the  marketplace 
without  a  labeling  statement  of  this 
type.  The  agency  considers  it  very 
important  to  have  a  required  labeUng 
statement  on  all  OTC  oral  aspirin  drug 
products  to  inform  people  of  the  need 
to  see  a  doctor  prior  to  using  the 
product  for  any  professional 
indications.  The  agency  considers  this 
need  important  enough  to  take  this 
labeling  statement  out  of  the  proposed 
rulemaking  for  OTC  internal  analgesic, 
antipyretic,  and  antirheumatic  drug 
products  before  completion  of  the  entire 
monograph.  The  agency  proposes  that 
the  statement  appear  in  §  201.314  (21 
CFR  201.314)  until  the  final  monograph 
for  OTC  internal  analgesic  antipyretic, 
and  antirheumatic  drug  products  is 
completed.  Then,  it  will  be  incorporated 
into  the  final  monograph. 

While  professional  labeling  proposed 
in  the  tentative  final  monograph  also 
includes  indications  for  rheiunatoid 
arthritis,  juvenile  rheumatoid  arthritis, 
systemic  lupus  erythematosus, 
osteoarthritis  (degenerative  joint 
disease),  ankylosing  spondylitis, 
psoriatic  arthritis,  Reiter's  syndrome, 
and  filnositis,  the  agency  is  concerned 
primarily  with  the  use  of  aspirin 
products  to  reduce  the  risk  of 
cardiovascular  and  cerebrovascular 
events.  Such  use  is  more  likely  to  be 
initiated  by  otherwise  healthy  people 
who  are  not  imder  a  doctm's  care. 
Therefore,  the  agency  is  proposing  that 
this  new  labeling  statement  be  required 
for  use  on  products  containing  aspirin 
ingredients  identified  in  proposed 
§  343.10(b)(1)  and  (b)(2),  and 
§  343.20(b)(3).  The  labeUng  of  these 
products  would  be  required  to  state,  in 
a  prominent  place,  the  following: 
"IMPORTANT:  See  your  doctor  before 
taking  this  product  for  your  heart  or  for 
other  new  uses  of  aspirin,  because 
serious  side  effects  could  occur  with  self 
treatment"  This  labeling  statement  does 
not  apply  to  aspirin  used  in 
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combination  products  described  in 
S  343.20(a).  (b)(2),  and  (b)(4). 

Because  the  statement  has  been 
changed  since  it  was  originally 
proposed  in  the  tentative  final 
monograph,  the  agency  is  proposing  the 
new  statement  for  public  comment  in 
this  docimient  The  agency  invites 
specific  comment  whether  the 
introductOTY  word  "WARNING"  would 
be  preferable  to  the  word 
"IMPORTANT'  and  whether  other 
words  (e.g.,  "imlabeled")  would  be 

E referable  to  the  word  "new"  in  this 
tbeling  statement. 
The  agency  believes  that  this 
important  information  shoiild  be 
conveyed  in  product  labeling  at  the 
earliest  possible  date.  Accordingly,  the 
agency  is  proposing  that  this  new 
labeling  statement  become  effective  6 
months  after  the  date  of  publication  of. 
the  final  rule  in  the  Fedml  Register. 
Further,  the  agency  encourages 
manufacturers  of  OTC  oral  drug 
products  containing  aspirin,  buJBered 
aspirin,  and  aspirin  in  combination  with 
an  antacid  to  implement  this  labeling 
volimtarily  as  of  the  date  of  publication 
of  this  proposal,  subject  to  the 
possibility  that  FDA  may  change  the 
wording  of  the  labeling  statement  as  a 
result  of  comments  filed  in  response  to 
this  proposal.  Because  FDA  is 
encouraging  the  proposed  new  labeling 
statement  to  be  used  on  a  voluntary 
basis  at  this  time,  the  agency  advises 
that  manufacturers  willbe given  ample 
time  after  publication  of  a  final  rule  to 
use  up  any  labeling  implemented  in 
conformance  with  this  proposal. 
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V.  Economic  Impact 

FDA  has  examined  the  regulatory 
impact  and  regulatory  flexibility 


implications  of  this  proposed  rule  in 
accordance  with  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-354).  lliis  proposed  regulation 
imposes  direct  one  time  costs  associated 
with  changing  product  labels  to  include 
the  required  labeling  statement.  FDA 
estimates  those  costs  to  total  less  than 
$5  million.  Therefore,  the  agency  has 
determined  that  the  proposed  rule  is  not 
a  mafor  rule  as  defined  in  Executive 
Order  12291.  Further,  the  agency 
certifies  that  this  proposed  rule,  if 
implemented,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  by 
the  Regulatory  Flexibility  Act. 

The  agency  invites  public  comment 
regarding  any  substantial  or  significant 
economic  impact  that  this  rulemaking 
would  have  on  OTC  oral  drug  products 
containing  aspirin,  buffered  aspirin,  and 
aspirin  in  combination  with  an  antacid. 
Types  of  impact  may  include,  but  are 
not  limited  to,  costs  associated  with 
relabeling  or  repackaging. 

Comments  regarding  the  impact  of 
this  rulemaldng  on  OTC  drug  products 
containing  aspirin,  buffered  aspirin,  and 
aspirin  in  combination  with  an  antacid 
should  be  accompanied  by  appropriate 
documentation.  A  oeriod  of  60  days 
from  the  date  of  publication  of  this 
proposed  rulemaking  in  the  Federal 
Ref^er  will  be  provided  for  comments 
on  this  subject  to  be  developed  and 
submitted.  The  agency  will  evaluate  any 
comments  and  supporting  data  that  are 
received  and  will  reassess  the  economic 
impact  of  this  rulemaking  in  the 
preamble  to  the  final  rule. 

VL  EnTironmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Interested  persons  may,  on  or  before 
December  20, 1993,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the 
proposed  regulation.  Written  comments 
on  die  agency's  economic  impact 
determination  may  be  submitted  on  or 
before  December  20, 1993.  Three  copies 
of  all  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 


document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Conunents  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  throi^  Friday. 

List  of  Subjects  in  21  CFR  Part  201 

Drugs.  Labeling.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  Part  201  be  amended  as  follows: 

PART  201-4JIBEUNQ 

1.  The  authority  citation  for  21  CFR 
part  201  continues  to  read  as  follows: 

Authority:  Sees.  201,  301,  501.  502,  503. 
505.  506,  507,  508.  510.  512,  530-542,  701. 
704.  706  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321,  331.  351,  352, 
353,  355.  356.  357,  358,  360,  360b,  360gg- 
360SS,  371,  374,  376),  sees.  215.  301,  351.  361 
of  the  Public  Health  Service  Act  (42  U.S.C. 
216,  241,  262,  264). 

2.  Section  201.314  is  amended  by 
adding  new  paragraph  (i)  to  read  as 
follows: 

1201.314    Labeling  of  drug  preparations 
containing  aailcytatea. 

(i)(l)  The  labeling  of  orally 
administered  over-the-counter  drug 
products  containing  aspirin,  buffered 
aspirin,  and  aspirin  in  combination  with 
an  antacid  subject  to  this  paragraph  is 
required  to  prominently  bear  Uie 
foUowing  statement;  "IMPORTANT:  See 
your  doctor  before  taking  this  product 
for  your  heart  or  for  other  new  uses  of 
aspirin,  because  serious  side  effects 
could  occur  with  self  treatment."  This 
labeling  statement  does  not  apply  to 
aspirin  used  in  combination  with 
acetaminophen,  any  cough-cold 
ingredient,  and  any  diuretic  ingredient. 

(2)  Any  product  subject  to  tJiis 
paragrapn  that  is  not  labeled  as  required 
by  this  paragraph  and  that  is  initially 
introduced  or  initially  deUvered  for 
introduction  into  interstate  commerce 
after  (insert  date  6  months  after  date  of 
publication  of  the  final  rule  in  the 
Federal  Register],  is  misbranded  under 
sections  201  (n)  and  502(a)  and  (f)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 

Dated:  June  11, 1993. 
Michael  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
[FR  Doc  93-25673  Filed  10-19-93;  8:45  am] 
BaiMQ  COOC  41M-M-» 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  201 

(DociwtNo.93N-0182] 

RIN0905-AA06 

Labeling  of  Oral  and  Rectal  Over-The- 
Counter  Drug  Products  Containing 
Aspirin  and  Nonasplrin  Salicylatas; 
Notice  of  Proposed  Rulemaking 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
revise  the  Reye  syndrome  warning 
required  for  oral  and  rectal  over-the- 
counter  (OTC)  human  drug  products 
containing  aspirin.  FDA  is  also 
proposing  to  require  the  warning  on 
OTC  drug  products  containing 
nonasplrin  salicylates.  The  revised 
warning  will  inform  consimiers  of  the 
initial  symptoms  of  Reye  syndrome  and 
advise  that  aspirin  or  nonasplrin 
salicylate  products  should  not  be  given 
to  children  or  teenagers  who  are 
recovering  from  chicken  pox  or  the  flu. 
FDA  is  issuing  this  proposal  after 
considering  comments  submitted  to  the 
rulemaking  for  OTC  internal  analgesic, 
antipyretic,  and  antirheumatic  drug 
products  and  other  available 
information. 

DATES:  Written  comments  by  December 
20, 1993.  Written  comments  on  the 
agency's  economic  impact 
determination  by  December  20, 1993. 
FDA  is  proposing  that  the  final  rule 
based  on  this  proposal  be  effective  6 
months  after  the  date  of  publication  of 
the  final  rule  in  the  Federal  Register. 
ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305)r  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  MFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-810), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-594-5000. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Reye  syndrome  is  a  rare  but  serioiis 
illness  that  affects  young  people.  The 
agency  has  received  reports  associating 
Reye  syndrome  with  the  use  of  aspirin 
and  nonasplrin  salicylate  drug  products. 
In  the  Federal  Register  of  Marcn  7. 1986 
(51  FR  8180).  FDA  published  a  final 


regulation  requiring  that  the  labeling  of 
oral  and  rectal  OTC  aspirin  and  aspirin- 
containing  drug  products  include  a 
warning  that  these  drug  products  should 
not  be  used  to  treat  chicken  pox  or  flu 
symptoms  in  children  and  teenagers 
before  consulting  a  doctor  about  Reye 
syndrome.  The  warning  appears  in 
$  201.314(h)  (21  CFR  201.314(h)).  The 
regulation  provided  that  the  Reye 
syndrome  warning  requirement  would 
expire  June  6, 1988.  unless  the  agency 
acted  to  extend  it.  In  the  Federal 
Register  of  January  22, 1988  (53  FR 
1796),  FDA  proposed  to  make 
permanent  the  requirement  for  a  Reye 
syndrome  warning,  and  in  the  Federal 
Register  of  June  9. 1988  (53  FR  21633). 
FDA  made  the  warning  permanent  for 
oral  and  lectal  OTC  drug  products 
containing  aspirin. 

In  the  Federal  Register  of  November 
16. 1988  (53  FR  46204).  FDA  published 
a  notice  of  proposed  rulemakhig  for 
OTC  internal  analgesic,  antipjrretic.  and 
antirheumatic  drug  products.  The 
agency  indicated  (53  FR  46204  at  46205) 
that  the  Reye  syndrome  warning 
finalized  in  the  Federal  Register  of  June 
9, 1988,  would  be  incorporated  into  the 
final  monograph  for  OTC  internal 
analgesic,  antipyretic,  and 
antirheumatic  drug  products.  Interested 
persons  were  invited  to  file  by  May  16, 
1989,  written  conunents,  objections,  or 
requests  for  oral  hearing  before  the 
Commissioner  of  Food  and  Drugs 
regarding  the  proposal.  New  data  could 
have  been  submitted  until  November  16. 
1989,  and  comments  on  the  new  data 
could  have  been  submitted  until  January 
16, 1990. 

The  National  Reye's  Syndrome 
Foundation  (NRSF)  commented  that  the 
Reye  syndrome  warning  ciurently 
required  for  OTC  aspirin  and  aspirin- 
containing  drug  products  should  be 
extended  to  all  salicylate-containing 
drug  products  (Ref.  1).  NRSF  did  not 
include  any  data  to  support  its  request, 
but  stated  that  too  many  cases  of  Reye 
syndrome  have  been  linked  to  one 
product,  not  intended  for  use  as  an 
analgesic,  that  contains  bismuth 
subsalicylate,  for  this  to  be  a 
coincidental  occurrence.  | 

Subsequently,  the  agency  became 
aware  that  a  manufacturer  of  a  widely 
marketed  OTC  drug  product  containing 
bismuth  subsalicylate  (used  for  the 
relief  of  symptoms  associated  with 
overindulgence  in  food  and  drink)  had 
voluntarily  included  a  Reye  syndrome 
warning  in  the  product's  labeling  (Ret 
2).  The  warning  is  similar  to  the 
warning  required  by  §  201.314(h)(1).  In 
a  proposed  amendment  to  the  tentative 
final  monograph  for  OTC  orally 
administered  drug  products  for  relief  of 


symptoms  associated  with 
overindulgence  in  food  and  drink, 
pubUshed  in  the  Federal  Register  of 
May  5. 1993  (58  FR  26886),  the  agency 
proposed  a  Reye  syndrome  warning  for 
OTC  overindulgence  drug  products  that 
contain  bismuth  subsalicylate.  That 
warning  states:  "WARNING:  Children 
and  teenagers  who  have  or  are 
recovering  from  chicken  pox,  flu 
symptoms,  or  flu  should  NOT  use  this 
product.  If  nausea,  vomiting,  or  fever 
occiir,  consult  a  doctor  because  these 
symptoms  could  be  an  early  sign  of 
Reye  syndrome,  a  rare  but  serious 
ilhiess." 

The  agency  also  stated  that  it  was 
considering  the  appropriateness  of 
revising  the  current  Reye  syndrome 
warning  for  oral  and  rectal  OTC  drug 
products  containing  aspirin  in 
S  201.314(h)(1)  to  be  similar  to  the 
language  in  the  May  5, 1993,  proposaL 
The  agency  stated  tbat  based  on  me 
comments  received,  in  a  futiue  issue  of 
the  Federal  Register,  the  agency  may 
propose  to  revise  the  current  Reye 
syndrome  warning  in  §  201.314(h)(1). 
'The  comment  period  for  that  proposal 
closed  on  July  6, 1993.  The  agency 
received  four  comments  in  response  to 
the  proposal.  The  agency  is  currently 
evaluating  the  comments  that  were 
received.  Before  a  final  decision  is 
made,  the  agency  finds  it  appropriate,  at 
this  time,  to  propose  revising  the 
current  Reye  syndrome  warning  and 
also  extending  it  to  nonasplrin 
salicylates.  The  agency  will  evaluate  all 
comments  on  both  proposals  before 
making  a  final  decision. 

At  the  time  that  FDA  promulgated  the 
existing  Reye  syndrome  warning  for 
OTC  drug  products  containing  aspirin, 
scientific  research  was  focused 
primarily  on  the  association  of  Reye 
syndrome  and  aspirin  rather  than  the 
broader  category  of  drug  products 
containing  nonasplrin  salicylates.  Thus, 
the  warning  was  limited  to  aspirin. 

In  the  final  rule  for  the  labeling  of  oral 
and  rectal  OTC  aspirin  and  aspirin- 
containing  drug  products  (53  FR  21633 
at  21635),  the  agency  noted  that  a  Public 
Health  Service  study  (Ref.  3)  reported 
that  there  were  too  few  subjects  whose 
reported  eiroosures  were  to  nonasplrin 
salicylates  for  a  meaningful  analysis. 
Almost  all  of  the  case  subjects  and  the 
majority  of  the  controls  who  took 
salicylates  took  aspirin;  only  a  small 
percentage  of  subjects  took  nonasplrin 
salicylates.  Only  1  case  subject  and  11 
controls  were  exposed  to  bismuth 
subsalicylate,  and  only  2  controls  were 
exposed  to  magnesium  salicylate.  In 
assessing  the  independent  risk  of 
aspirin  and  nonasplrin  salicylates,  a 
significant  association  was  found  with 
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aspirin.  However,  the  authors  reported 
that  the  risk  associated  with  nonaspirin 
salicylates  independent  of  aspirin  could 
not  be  assessed  because  only  two  case 
subjects  did  not  have  a  confoiinding 
exposure  to  aspirin.  In  the  final  rule,  the 
agency  stated  its  belief  that,  at  the  time, 
priority  must  be  given  to  continuing  the 
warning  on  OTC  aspirin  and  aspirin- 
containing  drug  products.  Further,  the 
agency  indicated  that  it  would  consider 
extending  the  scope  of  the  warning  to 
nonaspirin  salicylates  if  warranted  by 
further  research  or  other  appropriate 
information  (53  FR  21633  at  21635). 

II.  The  Agency's  Proposal 

While  cases  of  Reye  s>Tidrome  are 
rare,  the  agency  is  aware  of  two  fatalities 
from  Reye  syndrome — one  reported  to 
be  associated  with  the  use  of  bismuth 
subsalicylate  and  the  other  associated 
with  the  use  of  a  calcium  salicylate 
containing  drug  product  (Ref.  4).  One 
death,  which  occurred  in  January  1989, 
involved  a  6-year-old  child  who 
reportedly  developed  Reye  syndrome 
following  the  administration  of  the 
label-recommended  dosage  of  an  OTC 
bismuth  subsalicylate  product  for  the 
treatment  of  flu-like  symptoms, 
diarrhea,  and  nausea.  The  other  death, 
which  occurred  in  1985,  involved  a  3- 
month-old  infant  whose  upper 
respiratory  tract  infection  was  treated 
with  a  theophylline  drug  product  that 
included  calcium  salicylate  as  a 
solubilizing  agent.  Sarrll  and  Duxbury 
(Ref.  5)  reported  one  case  of  Reye 
syndrome  associated  wdth  the  use  of 
teething  gel  containing  choline 
salicylate.  No  outcome  was  mentioned. 
In  addition,  animal  and  in  vitro 
biochemical  data  suggest  that  salicylic 
acid/salicylate  may  contribute  to  the 
metabolic  derangement  of  liver  cell 
mitochondria  that  leads  to  the 
mitochondrial  injuiy  characteristic  of 
Reye  syndrome  (Reft.  6  through  9). 

Aspirin  is  deacetylated  in  the  gut, 
blood,  and  liver  to  salicylic  acid,  and 
the  major  plasma  component  after 
ingestion  of  aspirin  is  salicylate,  the 
ionized  form  of  salicylic  acid  (Ref.  10). 
Because  the  exact  role  of  aspirin  and  its 
metabolic  products  in  Reye  syndrome  is 
unknown,  the  agency  believes  the 
aspirin  association  with  Reye  syndrome 
may  be  applicable  to  nonaspirin 
salicylate  products  as  well.  Some 
manu&cturors  of  OTC  and  prescription 
drug  products  containing  nonaspirin 
salicylates  currently  voluntarily  include 
a  warning  against  the  use  of  these  drug 

Sroducts  in  children  and  teenagers  for 
u  or  chicken  pox  symptoms  (Refs.  11 
and  12).  Accordingly,  the  agency  is 
proposing  that  OTC  internal  analgesic/ 
antipyretic  drug  products  containing 


any  nonaspirin  salicylates  bear  a  Reye 
syndrome  warning.  The  tentative  final 
monograph  identified  the  following 
ingredients  as  nonaspirin  salicylates: 
Calcium  salicylate,  magnesium 
salicylate,  potassium  salicylate,  and 
sodium  saUcylate  {53  FR  46204  at 
46249). 

In  the  amendment  to  the  tentative 
final  monograph  for  OTC  orally 
administered  drug  products  for  relief  of 
symptoms  associated  with 
overindulgence  in  food  and  drink  (58 
FR  26886  at  26888),  the  agency 
proposed  the  following  Reye  syndrome 
warning  for  products  that  contain 
bismuth  subsalicylate:  "Children  and 
teenagers  who  have  or  are  recovering 
from  chicken  pox,  flu  symptoms,  or  flu 
should  NOT  use  this  product  If  nausea, 
vomiting,  or  fever  occur,  consult  a 
doctor  because  these  symptoms  could 
be  an  early  sign  of  Reye  syndrome,  a 
rare  but  serious  illness."  This  proposed 
warning  differs  from  the  existing 
warning  in  §  201.314(h)(1),  which  states: 
"WARNING:  Children  and  teenagers 
shoidd  not  use  this  medicin«  for 
chicken  pox  or  flu  symptoms  before  a 
doctor  is  consulted  about  Reye 
syndrome,  a  rare  but  serious  illness 
reported  to  be  associated  with  aspirin." 
However,  as  discussed  in  the  proposal 
for  bismuth  subsahcylate  products,  the 
agency  believes  that  the  new  warning 
provides  important  additional 
information  (i.e..  not  to  use  such 
products  during  the  period  when  the 
child  appears  to  be  recovering  from  the 
flu  or  chicken  pox.  plus  a  description  of 
the  earliest  recognizable  symptoms  of 
Reye  syndrome)  that  should  be  included 
in  the  labeling  of  these  OTC  drug 
products.  The  agency  considers  the 
more  specific  information  provided  by 
the  proposed  warning  particularly 
important  now  that  puolic  education 
programs  on  Reye  Syndrome  have 
significantly  diminished.  Further,  the 
agency  believes  that  all  salicylate 
containing  OTC  drug  products  should 
bear  uniform  labeling  with  respect  to 
Reye  syndrome.  While  the  existing 
warning  has  served  its  purpose  well,  the 
agency  considers  the  newer  warning 
being  proposed  to  be  more  informative 
to  future  users  of  these  products. 
Therefore,  the  agency  is  proposing  that 
all  OTC  drug  products  containing 
aspirin  or  nonaspirin  salicylates 
(including  bismuth  subsahcylate)  bear 
the  newer  proposed  warning. 

FDA  is  proposing  to  amend 
§  201.314(h)  now,  instead  of  proposing 
to  include  the  warning  in  the  final 
monograph  for  OTC  internal  analgesic, 
antipyretic,  and  antirheumatic  drug 
products  when  that  monograph  is 
issued  at  a  future  date.  This  approach 


will  bring  uniformity  and  consistency  to 
the  labeling  of  OTC  drug  products 
containing  aspirin  or  nonaspirin 
salicylates,  at  the  earUest  possible  date. 
When  the  final  monograph  is  issued,  it 
will  contain  a  cross-reference  to  the 
Reye  syndrome  warning  in  §  201.314(h). 
That  warning  will  apply  to  all  OTC 
aspirin  and  nonaspirin  salicylates 
whether  or  not  marketed  pursuant  to  an 
OTC  drug  monograph.  The  agency 
invites  comment  on  the  newly  proposed 
Reye  syndrome  warning. 
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m.  Economic  Impact 

FDA  has  examined  the  regulatory 
impact  and  regulatory  flexibiUty 
implications  of  this  proposed  rule  in 
accordance  with  Executive  Order  12291 
and  the  Regvdatory  Flexibility  Act  (Pub. 
L.  96-354).  This  proposed  regulation 
imposes  direct  one  time  costs  associated 
with  changing  product  labels  to  include 
the  required  labeling  statement.  FDA 
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estimates  those  costs  to  total  less  than 
$5  milUan.  Therefore,  the  agenqr  has 
determined  that  the  proposed  nJe  is  not 
a  ma|or  rule  as  defined  in  Executive 
Order  12291.  Further,  the  agency 
certifies  that  this  proi>08ed  rule,  if 
implemented,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  by 
the  Regulatory  Flexibility  AcL 

The  agency  invites  public  comment 
regarding  any  substantial  or  significant 
economic  impact  that  this  rulemaking 
would  have  on  OTC  oral  and  rectal  drug 
products  containing  aspirin  or 
nonaspirin  salicylates.  TVpes  of  impact 
may  include  but  are  not  limited  to  costs 
associated  with  relabeling  or 
repackaging. 

Comments  regarding  the  impact  of 
this  rulemaking  on  OTC  drug  products 
containing  aspirin  or  nonaspirin 
salicylatea  diould  be  accompanied  by 
appropriate  documentation.  A  period  of 
60  days  from  the  date  of  publication  of 
this  proposed  rulemaking  in  the  Federal 
Register  will  be  provided  fat  comments 
on  this  sub^  to  be  developed  and 
submitted.  The  agency  will  evaluate  any 
comments  and  supporting  dsfta  that  are 
received  and  will  raaaseM  the  eoooomic 
impact  of  this  rulemaldiig  In  die 
preamble  to  the  final  r\ile. 

IV.  Envlromnental  Im|>act 

The  agency  has  determined  under  21 
CFR  25.24(cM6)  that  this  action  Is  of  a 
type  that  does  not  individually  or 
cumulativdy  have  a  ftg»»<ftr«nt  efisct  on 
the  hnmjm  anvlromneiiL  Thereiofa, 


neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Interested  persons  may.  on  or  before 
December  20. 1993.  submit  written 
comments  on  the  propoeed  regulation  to 
the  Dockets  Management  Branch 
(address  above).  Written  comments  on 
the  agency's  economic  impact 
determination  may  be  submitted  on  or 
before  December  20. 1993.  Three  copies 
of  all  comments  are  to  be  submitted, 
except  that  individiials  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brieL 
Received  comments  may  be  seen  in  the 
office  above  betweoi  9  a.m.  and  4  pjn.. 
Monday  through  Friday. 

List  of  Sobjectf  in  21  CFR  Part  201 

Drugs.  Labeling.  Reporting  and 
reconuLeeping  requirements. 

Thereiore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  dtlegated  to  the  Commtsaionw 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  pert  201  be  amended  as  follows: 


PART201-LABELlNa 

1.  The  authority  dtation  for  21  CFR 
part  201  contimies  to  reed  as  follows: 

Audtori^n  Sees.  201. 301. 501. 502, 503. 
505.  506.  S07.  508,  510,  512.  530-M2.  701. 
704. 706  of  the  Pttdaral  Food.  Drag,  and 
Cosmetic  Act  (21  U.S.C  321. 331. 3S1, 352. 
353,  3SS.  3S6.  3S7.  M*.  3ea  )SOb.  3600- 
360SS.  37t,  374. 37«);  sees.  21S,  301. 351. 361 


of  Um  Public  Health  S«vice  Act  (42  U.S.C 
216.  241.  262,  264). 

2.  SectiMi  201.314  is  amended  by 
revising  paragraphs  (hHD  and  (hM4)  to 
read  as  followr 

1201414    Labeling  of  drug  preparatlona 
containing  eaOeylataa. 

(hXD  The  labeling  of  orally  or  recuUy 
administered  over-the-counter  drug 
products  containiiig  aspirin  or 
nonaspirin  salicylates  subject  to  this 

Earagreph  is  required  to  prominently 
ear  the  following  warning: 
"WARNING:  Children  and  teenagers 
who  have  or  are  recovering  from 
chicken  pox,  flu  symptoms,  or  flu 
should  NOT  use  this  product.  If  nausea, 
vomiting,  or  fever  occur,  consult  a 
doctor  Iwcause  these  symptoms  could 
be  an  early  sign  of  Reye  sjmdrome.  a 
rare  but  serious  illness." 

(4)  Any  product  subject  to  this 
paragraph  that  is  not  labeled  as  reauired 
by  this  paragraph  and  that  is  initially 
introduced  or  initially  deUvered  for 
introduction  into  Interstate  commerce 
after  (insert  date  6  months  after  date  of 
publication  of  the  final  rule  In  the 
Federal  Register],  is  misbranded  imder 
sections  201  (n)  and  502  (a)  and  (f)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 

Dated:  August  17. 1993. 
Michael  R.T«yiflV. 
Dtputy  Commitsioaerfor  PoUqF. 
(FR  Doc  93-25676  Plied  10-19-03: 8:45  am] 


Wadnesday 
October  20,  1993 


Part  VI 
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Antiasthmatic  Drug  Products  for  Over- 
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Drug  Products 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatration 

21  CFR  Part  341 
[Doctot  Na  90M-0420] 
RIN090&-AA06 

Cold,  Cough,  Allergy,  Bronchodllator, 
and  Antiasthmatic  Drug  Producta  for 
Over-the-Counter  Human  Usa; 
Amendment  of  Final  Monograph  for 
OTC  Antitussive  Drug  Products 

agency:  Food  and  Drug  Administration, 

HHS. 

action;  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  amending  the  final  monograph  for 
over-the-counter  (OTC)  antitussive  drug 
products  to  require  a  drug  interaction 
precaution  statement  in  the  labeling  of 
OTC  antitussive  (relieves  cough)  drug 
products  containing  dextromethorphan 
or  dextromethorphan  hydrobromide. 
These  drug  products  should  not  be  used 
by  persons  who  are  taking  a  prescription 
drug  containing  a  monoamine  oxidase 
inhibitor  (MAOI),  without  first 
consulting  a  health  professional.  This 
final  rule  is  part  of  the  ongoing  review 
of  OTC  drug  products  conducted  by 
FDA. 

EFFECTIVE  DATE:  October  20.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
WilUam  E.  Gilbertson.  Center  for  Drug 
Evaluation  and  Research  (HFD-810), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857. 
301-295-«000. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  September 
9. 1976  (41  FR  38312),  FDA  published 
an  advance  notice  of  proposed 
rulemaking  for  OTC  cold,  cough, 
allergy,  bronchodilator.  and 
antiasthmatic  drug  products.  The 
Advisory  Review  Panel  on  OTC  Cold, 
Cough,  Allergy,  Bronchodilator,  and 
Antiasthmatic  Drug  Products  (the  Panel) 
placed  the  ingredients 
dextromethorphan  and 
dextromethorphan  hydrobromide 
(hereafter  referred  to  generally  as 
dextromethorphan)  in  Category  I 
Igenerally  recognized  as  safe  and 
effective  for  OTC  use)  as  an  antitussive. 
The  Panel  recommended  several 
warnings  for  OTC  antitiissives,  but 
made  no  recommendation  concerning 
an  interaction  with  MAOI.drugs.  These 
drugs,  which  inhibit  monoamine 
oxidase  (MAO),  are  available  by 


prescriptian  only.  At  the  time  of  the 
Panel's  review,  MAOI  drugs  were  used 
primarily  to  treat  depression  or  high 
blood  pressure.  Since  then,  the  use  of 
MAOI  drugs  for  depression  and  other 
psychiatric  illnesses  has  increased, 
while  use  to  treat  high  blood  pressure 
has  essentially  ceased.  New  MAOI 
drugs,  which  are  relatively  selective 
monoamine  oxidase  type  B  (MAO  B) 
inhibitors,  are  coming  into  use  to  treet 
Parkinson's  disease. 

At  the  time  of  the  Panel's  review,  the 
only  known  interaction  with  MAOI 
drugs  that  was  pertinent  to  cough-cold 
drug  products  involved  the 
sympathomimetic  amines,  which  are 
used  as  bronchodilators  (41  FR  38312  at 
38370  to  38371)  and  nasal 
decongestants  (41  FR  38312  at  38396  to 
38397).  The  Panel  proposed  the 
following  labeling  for  bronchodilator 
drug  products  containing 
sympathomimetic  amines:  "Drug 
interaction  precaution.  Do  not  take  this 
product  if  you  are  presently  taking  a 
prescription  antihypertensive  or 
antidepressant  drug  containing  a 
monoamine  oxidase  inhibitor."  The 
Panel  proposed  the  same  labeling  for 
oral  nasal  decongestant  drug  products 
containing  sympathomimetic  amines, 
but  the  Panel  added  the  following  words 
at  the  end  of  the  statement:  "except 
under  the  advice  and  supervision  of  a 
physician." 

tn  the  tentative  final  monograph  for 
OTC  bronchodilator  drug  products, 
published  in  the  Federal  Register  of 
October  26, 1982  (47  FR  47520  at 
47526),  the  agency  proposed  to  simplify 
the  precautionary  statement  to  reed: 
"Drus  interaction  precaution.  Do  not 
take  mis  product  if  you  are  presently 
taking  a  prescription  drug  for  high  blood 
pressiure  or  depression,  without  first 
consxxlting  your  doctor."  (See  proposed 
S  341.76(c)(3)  at  47  FR  47527.)  In  the 
final  monograph  for  OTC  bronchodilator 
drug  products,  published  in  the  Federal 
Register  ofOctober  2, 1986  (51  FR 
35326  at  35338).  the  agency  substituted 
the  word  "use"  for  the  word  "take." 
because  "use"  can  apply  to  both 
inhalation  and  oral  dosage  forms.  This 
statement  appears  in  §  341.76(c)(4)  of 
the  final  monograph. 

In  the  tentative  final  monograph  for 
OTC  nasal  decongestant  drug  products, 
published  in  the  Federal  Register  of 
January  15. 1985  (50  FR  2220  at  2231). 
the  agency  proposed  the  same 
precautionary  statement  as  proposed  in 
the  tentative  final  monograph  for  OTC 
bronchodilator  drug  products.  (See 
proposed  §  341.80(c)(l)(i)(d)  at  50  FR 
2239.)  A  final  monograph  for  OTC  nasal 
decongestant  drug  products  has  not  yet 
been  published. 


In  the  Federal  Register  of  June  19. 
1992  (57  FR  27666).  FDA  published  a 
notice  of  proposed  rulemaking  to  amend 
the  final  monograph  for  OTC  antitussive 
drug  products  to  require  an  MAOI  drug 
interaction  precaution  in  the  labeling  of 
OTC  drug  products  containing 
dextromethorphan  or  dextromethorphan 
hydrobromide.  The  agency  described 
new  information  and  reports  of  drug- 
dnig  interactions  that  suggested  a  need 
for  the  precaution.  New  §  341.74(c)(4)(v) 
was  proposed,  as  follows: 

For  products  containinB  dextroinethorphan 
or  dextromethorphan  hydrobromide  as 
identified  in  §  341.14(a)(3)  and  (a)(4)  when 
labeled  for  adults  or  for  adults  and  children 
under  12  years  of  age.  Drug  Interaction 
Precaution.  Do  not  use  this  product  If  you  are 
taking  a  prescription  drug  containing  a 
monoamine  oxidase  inhibitor  (N4A0I) 
(certain  drugs  for  depression  or  psychiatric  or 
emotional  conditions),  without  first 
consulting  your  doctor.  If  you  are  uncertain 
whether  your  prescription  drug  contains  an 
MAOI,  consult  a  health  professional  before 
taking  this  product. 

The  agency  also  proposed  to  require 
the  MAOI  dnig  interaction  precaution  in 
the  labeling  of  OTC  drug  products 
containing  dextromethorphan  when 
labeled  only  for  children  imder  12  years 
of  age.  New  §341.74(c)(4)(vi)  was 
proposed,  as  follows: 

For  products  containing  dextromethorphan 
or  dextromethorphan  hydrobromide  as 
idenUfied  in  §  341.14(a)(3)  and  (a)(4)  when 
labeled  only  for  children  under  12  years  of 
age.  Drug  Interaction  Precaution.  E)o  not  give 
this  product  to  a  child  who  is  taking  a 
prescription  drug  containing  a  monoamine 
oxidase  inhibitor  (MAOI)  (certain  drugs  for 
depression  or  psychiatric  or  emotional 
conditions),  without  first  consulting  the 
child's  doctor.  If  you  are  uncertain  whether 
your  child's  prescription  drug  contains  an 
MAOI,  consult  a  health  professional  before 
giving  this  product 

The  agency  invited  written  comments 
by  August  18, 1992.  on  the  specific 
wording  of  these  warnings  and  the  best 
way  to  convey  this  information  to 
persons  who  are  taking  MAOI  drugs. 

In  the  Federal  Register  of  August  6, 
1992  (57  FR  34735).  the  agency 
extended  the  comment  period  to 
October  5. 1992,  to  obtain  additional 
comments  on  whether  the  drug 
interaction  precaution  statement  should 
be  expanded  to  include  MAO  B  drugs, 
such  as  selegiline.  The  agency  asked 
whether  the  proposed  drug  Interaction 
statement  should  be  expanded  to  read: 
"Drug  interaction  precaution.  Do  not 
use  this  product  if  you  are  taking  a 
prescription  drug  containing  a 
monoamine  oxidase  inhibitor  (MAOI) 
(certain  drugs  for  depression, 
psychiatric  or  emotional  conditions,  or 
Parkinson's  disease),  without  first 
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consulting  yovir  doctor.  If  you  are 
uncertain  whether  your  prescription 
drug  contains  an  MAOI,  consult  a  health 
professional  before  taking  this  product" 
The  agency  invited  comments  and 
information  on  interactions  between 
selegiline  and  dextromethorphan  and 
asked  whether,  from  a  public  health 
perspective,  it  would  he  appropriate  to 
expand  the  dextromethorphan  drug 
interaction  precaution,  as  indicated. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  the  agency  is  amending  the 
final  monograph  for  OTC  bronchodilator 
drug  products  so  that  the  MAOI  drug 
interaction  precautions  are  consistent 
for  OTC  antitussive  and  bronchodilator 
drug  products.  In  a  future  issue  of  the 
Federal  Register,  the  agency  intends  to 
include  the  same  drug  interaction 
precautions  in  the  final  rule  for  OTC 
nasal  decongestant  drug  products.  These 
statements  will  apply  to  oral  nasal 
decongestants  containing 
sympathomimetic  amine  drugs. 

In  response  to  the  proposed  rule,  the 
agency  received  comments  from  one 
physician,  two  drug  manubcturers.  and 
one  drug  manubcturers'  association. 
Copies  of  the  comments  are  on  public 
display  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville.  MD  20857. 
None  of  the  comments  objected  to 
having  a  new  drug  interaction 
precaution  in  the  labeling  of  OTC 
antitussive  drug  products  containing 
dextromethorpb^.  However,  severu 
comments  offered  suggestions  for 
alternative  wording. 

n.  The  Agency's  Conclusions  on  the 
Comments 

1.  One  comment  stated  that  the 
proposed  additional  statement  regarding 
drug  interactions  between 
dextromethorphan  and  MAO  inhibitors 
appears  adequate.  The  comment  noted 
that  the  agency's  proposal  was 
thorough,  contained  an  excellent  review 
of  the  existing  medical  knowledge,  and 
shows  that  there  is  a  significant  body  of 
information  to  support  the  drug 
interaction  precaution.  The  comment 
added  that  the  labeling  for 
bronchodilator  and  nasal  decongestant 
drug  products  should  be  amended  as 
well,  because  the  three  groups  are  quite 
similar. 

The  agency  agrees  that  the  warning 
for  OTC  bronchodilator,  oral  nasal 
decongestant,  and  antitussive  drug 
products  shoiild  be  consistent 
Precautions  for  antitussive  and 
bronchodilator  drug  products  are 
addressed  in  this  issue  of  the  Federal 
Register.  The  same  drug  interaction 
precautions  will  be  incmded  in  the  final 


monograph  for  OTC  nasal  decongestant 
drug  products  in  a  future  Issue  of  the 
Federal  Register. 

2.  Based  on  experience  with  labeling 
used  on  its  own  products,  one  comment 
suggested  the  fbUowing  wording:  "Drug 
Interaction  Precaution:  Do  not  take  this 
product  if  you  are  presently  taking  a 
prescription  monoamine  oxidase 
inhibitor  vrithout  first  consulting  your 
physician."  For  products  labeled  only 
for  children  under  12  years  of  age,  the 
comment  suggested:  " Drug  Interaction 
Precaution:  Do  not  give  tUs  product  to 
a  child  who  is  presently  taking  a 
prescription  monoamine  oxidase 
inhibitor  without  first  consulting  yxsxu 
child's  physician."  The  comment  stated 
that  professional  labeling  for  its 
dextromethorphan-containing  drug 
products  has  included  a  MAOI 
interaction  statement  since  1977.  The 
comment  added  that  consmner  labeling 
for  its  OTC  drug  product  containing 
dextromethorph^  and  guaifenesin  once 
used  the  statement:  "Drug  Interaction 
Precaution:  Do  not  take  this  product  if 
you  are  presently  taking  a  prescription 
drug  for  high  blood  pressure  or 
depression  without  first  consulting  your 
doctor."  The  same  statement  was 
proposed  in  the  tentative  final 
monograph  for  OTC  bronchodilator  dnig 
products  (47  FR  47520  at  47527)  and  the 
tentative  final  monograph  for  (JTC  nasal 
decongestant  drug  products  (50  FR  2220 
at  2239,  January  15. 1985).  The 
comment  complained  that  this  language 
appeared  to  cause  confusion  among 
health  professionals  and  consimiers,  so 
it  was  subsequently  modified  to  read: 
"Drug  Interaction  Precaution:  Do  not 
take  this  product  if  you  are  presently 
taking  a  prescription  monotunine 
oxidase  inhibitor  without  first 
consvilting  your  physician."  The 
comment  stated  that  this  newer 
language  has  provided  a  clear,  succinct 
message  to  consumere.  physicians,  and 
other  health  professionals.  The 
comment  adaed  that  when  MAOI  drugs 
are  prescribed,  patients  are  fully 
informed  about  all  necessary 
precautions  and  are  provided  with 
informational  brochiu«s  on  the  many 
foods  and  drugs  with  known  MAOI 
interactions. 

The  agency  disagrees  that  the 
comment's  suggested  wording 
adequately  conveys  all  information 
necessary  for  consumers  to  make  an 
appropriate  decision  regarding  lue  of 
the  OTC  drug  product  Specifically,  the 
suggested  wording  does  not  include  an 
abbreviated  name  for  monoamine 
oxidase  inhibitor,  likely  medical  uses 
for  the  MAOI.  or  provide  for 
consultation  with  health  professionals 
other  than  doctors.  The  agency 


acknowledges  that  this  additional 

information  lengthens  the  precaution. 
However,  the  serious  nature  of  the 
adverse  reactions  requires  that  people 
taking  MAOI  drugs  be  given  as  much 
information  as  possible,  so  that  they  can 
make  the  correct  decision  about  the  use 
of  the  OTC  drug  product.  The  term 
"monoamine  oxidase  inhibitor"  alone  is 
technical  and  may  not  be  as  easily 
remembered  as  the  shorter  term 
"MAOI."  Accordingly,  the  agency 
beUeves  that  both  terms  should  bie  used. 
Some  consumers  may  remember  one 
term,  >A^le  other  consumers  may 
remember  the  other  term.  Having  both 
terms  in  the  precaution  helps  ensure 
greater  recognition  among  more 
consumers. 

Also,  those  consumers  who  do  not 
recognize  either  term  may  at  least 
recognize  that  their  prescription  dnig  is 
for  one  of  the  indications  listed. 
Hopefully,  such  persons  will  consult 
their  doctor  or  omer  health  professional 
before  taking  the  OTC  drug  product.  The 
agency  acknowledges  that  when  MAOI 
drugs  are  prescribed,  patients  should  be 
fully  infonned  of  the  precautions  and 
interactions  associated  with  the  drug. 
However,  the  agency  is  concerned  that 
some  patients  may  not  be  fully  informed 
about  the  MAOI  drug,  may  not  fully 
imderstand  or  remember  aU  the 
information  given  them  or,  with  the 
passage  of  time,  may  forget  or  lose 
information  that  has  been  provided.  The 
agency  beUeves  the  OTC  drug  product 
labeling  should  be  as  informative  as 
possible  and  shoiild  reinforce  the  MAOI 
prescribing  information.  Accordingly, 
the  comment's  sxiggested  language  is  not 
adopted. 

3.  One  comment  suggested  deleting 
the  statement  "If  you  are  xmcertain 
whether  your  prescription  drug  contains 
an  MAOi,  consult  a  health 
professional."  The  comment  stated  that 
a  genoal  informational  statemmt  urgins 
consumers  to  use  common  sense  should 
not  be  a  part  of  the  drug  interaction 
precaution.  The  comment  argued  that 
the  statement  adds  lengthy  wording  to 
already  crowded  labeling,  is 
inappropriately  placed  as  part  of  a 
specific  warning,  is  redimdant  in  the 
contexts  of  available  patient  education 
and  of  the  common  sense  consumers 
apply  to  self-medication  practice,  and  is 
not  supported  by  adequate 
documentation  or  recommendations  of 
thePaneL 

The  agency  disagrees  with  the 
comment  The  agency  included  this 
statement  out  of  concern  for  consimiers 
who  may  not  imderstand  the  technical 
terms  used  in  the  precaution,  may  not 
remember  whether  their  prescription 
drug  is  a  MAOL  or  may  not  retain  the 
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infonnational  brochures  received  when 
the  MAOI  drug  was  prescribed.  The 
agency  is  also  concerned  that  some 
consxunert  who  wish  to  use  an  OTC 
drug  product  may  not  want  to  bother 
their  doctor  with  questions  their 
medication.  Because  of  the  possible 
severity  of  the  adverse  reactions,  the 
agency  believes  it  is  important  to  tell 
consumers  that  if  there  is  any 
uncertainty  or  doubt  about  using  the 
C5TC  drug  product,  a  health  professional 
should  be  consxilted.  It  is  al»o  important 
to  remind  consumers  who  may  be 
reluctant  to  ask  their  doctor  that  other 
health  professionals,  such  as 
pharmacists  or  nurses,  can  be 
alternative  sources  of  information.  The 
agency  does  not  believe  that  label  space 
should  limit  essential  safety 
information.  There  are  means  available 
to  extend  label  space,  such  as  carton 
flaps  or  package  inserts,  Finally,  the 
wording  in  this  statement  is  similar  to 
other  labeling  that  the  Panel  proposed 
for  oral  nasal  decongestant  drug 
products  ("except  under  the  advice  and 
supervision  of  a  physician."  41  FR 
38312  at  38423),  and  to  language  in  the 
final  monograph  for  OTC  bronchodilator 
drug  products  ("without  first  consulting 
your  doctor."  §  341.76(c)(4)). 

4.  One  comment  urged  the  agency  to 
include  only  those  aspects  of 
prescription  labeling  that  are  formally 
approved  indications.  The  comment 
stated  that  the  approved  indication  for 
MAOI  drugs  is  depression,  and  the 
precaution  statement  should  explidtlv 
reference  "depression"  and  not  include 
overly  broad  references  to  unapproved 
uses,  e.g.,  "emotional  disturbances." 
The  comment  stated  that  it  is 
commonplace  for  prescription  drugs, 
approved  for  one  or  more  conditions,  to 
be  used  experimentally  in  private 
practice  or  in  formal  clinical  trials  to 
treat  conditions  that  do  not  appear  in 
the  approved  prescription  labeling.  The 
comment  asserted,  however,  that  the 
establishment  of  OTC  drug  labeling  that 
would  accommodate  ever  changing 
unapproved  uses  of  the  prescription 
drug  would  abuse  the  OTC  drug  product 
labeling.  The  comment  suggested  other 
approaches,  such  as  notification  of 
pnysidans  and  pharmacists  by  direct 
mail  or  through  medical  publications, 
press  releases,  prescription  labeling,  and 
professional  organizations. 

The  parenthetical  information, 
"certain  drugs  for  depression  or 
psychiatric  or  emotional  conditions." 
was  intended  to  alert  consumers  who 
may  be  taking  a  MAOI  drug  for  a 
condition  other  than  depression  or  a 
condition  not  readily  identified  with  the 
term  depression,  such  as  anxiety  or 
phobia.  The  agency  noted  in  the 


proposal  (57  FR  27666)  that  these  uses 
are  described  in  the  scientific  literature. 
In  addition,  the  prescribing  information 
for  one  MAOI,  pnenelzine  sulfete,  states 
the  following:  "[Phenelzine  sulfate]  has 
been  foimd  to  be  effective  in  depressed 
patients  clinically  characterized  as 
'atypical,'  'nonendogenous,'  or 
'neurotic'  These  patients  often  have 
mixed  anxiety  and  depression  and 

!>hobic  or  hypochondriacal  features." 
Ref.  1).  Because  people  are  ciirrently 
being  prescribed  MAOI  drugs  for 
conditions  other  than  depression,  the 
agency  believes  that  these  uses  cannot 
be  ignored.  Consvuners  who  take  the 
drug  for  one  of  these  other  conditions 
need  to  be  informed.  Further,  the 
language  adopted  will  accommodate  a 
certain  amount  of  increased  use  of 
MAOI  drugs,  as  described  in  the 
scientific  Uterature,  without  the  need  to 
revise  the  OTC  drug  product  labeling  to 
cover  such  tises.  The  agency  does  not 
consider  the  other  approaches  suggested 
by  the  comment  to  be  adequate  because 
they  target  the  health  care  professional 
rather  than  the  consimier.  While  all  of 
those  approaches  can  and  should  be 
used,  the  consumer  must  be  Informed. 
Therefore,  the  agency  is  not  adopting 
the  comment's  suggestions. 

R0iBranc0 

(1)  Approved  labeling  for  phenelzine 
sulfate  (Parke-Davis),  In  OTC  Vol.  04TFMA3, 
Docket  No.  90hMM20.  Dockets  Management 
Branch. 

5.  One  comment  suggested  that  the 
precaution  statement  include  a  2-week 
washout  period  to  help  ensure  that 
patients  will  not  discontinue  the  use  of 
the  MAOI  in  order  to  use  the  OTC  drug. 
The  comment  proposed  the  following 
wording:  "Do  not  use  this  product  if  you 
are  presently  taking  a  prescription 
monoamine  oxidase  inhibitor  (MAOI) 
for  depression  or  for  2  weeks  after 
stopping  use  of  a  MAOI  without  first 
consulting  your  doctor." 

The  comment  stated  that  the 
suggested  2-week  washout  period  was 
based  on  scientific  data,  and  provided 
references  and  studies  in  support. 

One  reference  provided  by  the 
comment  stated  Uiat  the  MAOI  drugs 
used  clinically  in  the  United  States  are 
irreversible  enzyme  inhibitors,  that 
retxim  of  monoamine  oxidase  activity 
following  administration  of  an 
irreversible  MAOI  is  presumably 
dependent  upon  enzyme  synthesis,  and 
that  recovery  of  monoamine  oxidase 
activity  after  irreversible  inhibition  may 
require  up  to  2  weeks  following 
withdrawal  of  the  MAOI  drug  (Ref.  1). 
Two  studies  submitted  by  the  comment 
stiggest  that  the  rate  of  recovery  of 
monoamine  oxidase  activity  may  be 


organ-specific  and  also  possibly 
influenced  by  body  weight  and  age 
(Refs.  2  and  3).  In  a  study  with  normal 
volunteers,  the  apparent  half-Uves  of 
plasma  MAO  and  platelet  MAO  were 
determined  to  be  2  to  3  days  and  9  days, 
respectively  (Ref.  4).  In  a  study  of  the 
interaction  between  sympathomimetic 
amines  (phenylephrine,  ephedrine,  and 
noradrenaline)  and  MAOI's  in  normal 
volunteers,  results  showed  a  rise  in 
blood  pressure  from  phenylephrine  and 
ephedrine  during  MAOI  administration 
and  for  up  to  14  days  after 
discontinuation  of  the  MAOI  (Ref.  5). 

The  agency  has  reviewed  the  studies 
and  information  submitted  by  the 
comment  and  agrees  that  it  is  important 
to  include  a  2-week  washout  period  in 
the  precaution  statement.  The 
prescribing  information  for  MAOI  drugs 
states  that  10  to  14  days  should  elapse 
between  discontinuation  of  an  MAOI 
and  initiation  of  treatment  with  certain 
other  drugs,  e.g.,  another  antidepressant, 
another  MAOI,  or  general  anesthesia 
(Refe.  6,  7,  and  8).  The  prescribing 
information  for  tranylcypromine  sulfate, 
a  partially  reversible  MAOI,  states  that 
monoamine  oxidase  activity  is 
recovered  in  3  to  5  days,  and  also 
recommends  a  10-day  withdrawal 
period  between  treatments  (Ref.  8). 

The  agency  concludes  that 
information  about  a  withdrawal  period 
is  important  for  several  reasons:  (1)  It 
should  discourage  patients  from 
stopping  their  MAOI  medication  to  take 
an  CrrC  cough-cold  drug  product,  and 
(2)  it  will  help  ensure  that  if  the  MAOI 
medication  is  discontinued  for  any 
reason,  the  OTC  drug  product  will  not 
be  used  before  all  or  most  of  the  MAOI 
is  no  longer  in  the  body.  Therefore,  the 
agency  is  adopting  the  comment's 
suggestion  to  include  a  2-week  washout 
period,  but  is  modifying  the  wording 
slightly.  The  comment  proposed, 
"•  •  •  if  you  are  presently  taking 
•  •  •,"  which  the  agency  is  shortening 
to"*  •  •  if  you  are  now  taking  *  *  *." 
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Branch. 

(7)  Approved  labeling  far  Isocarboxazid 
(Roche),  in  OTC  VoL  04TFMA3.  Docket  No. 
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(8)  Approved  labeling  for  tranylcyptromine 
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04TFMA3,  Docket  No.  90N-0420.  DockeU 
Management  Branch. 

6.  Two  comments  discussed  possible 
interactions  between  MAO  B  inhibitors, 
such  as  selegiline,  and  OTC  drug 
products  containing  dextromethorphan 
or  sympathomimetic  amines.  One 
comment  stated  that  it  had  reviewed  all 
spontaneous  reports  of  adverse  dnig 
experiences  with  its  MAO  B  inhibitor 
drug  product  containing  selegiline,  as 
monitored  in  accordance  with  21  CPR 
314.80.  The  comment  foimd  no  mention 
of  a  suspected  drug  interaction  vrith,  or 
concomitant  use  of,  an  OTC  drug 
product  containing  dextromethorphan 
or  sympathomimetic  amines.  The  other 
comment  urged  the  agency  to  limit  drug 
interaction  precautions  to  those  that 
have  been  shown  to  be  of  significant, 
practical,  and  likely  importance. 
Specifically,  the  comment  stated  that  in 
the  case  of  the  selective  MA(^ 
selegiline,  the  approved  indicatioo  is 
Parkinson's  disease,  but  that  disease 
should  not  be  included  in  the  OTC  drug 
product  precaution  statement  because 
the  prescription  peckage  insert  for 
selegiline  expUcitly  states  that  drug- 
drug  interactions  are  not  lik^  to  occur 
between  selegiline  and  OTC  drugs. 

The  agency  disagrees  with  the 
comment's  interpretation  of  the  package 
insert  for  selegiline.  The  insert  (Ref.  1) 
states  the  following: 

In  theory,  therefore,  because  MAO  A  of  the 
gut  is  not  Inhibited,  p>atients  treated  with 
selegiline  at  a  dose  of  10  milligrams  (mg)  a 
day  can  take  medications  containing 
pharmacologically  active  amines  and 
consiime  tyramine-containing  foods  without 
risk  of  imcontrolled  hypertension.  To  date, 
clinical  experience  appears  to  confirm  this 
prediction;  cheese  reactions  have  not  been 
reported  in  selegiline  treated  patients.  The 
pathophysiology  of  the  "cheese  reaction"  it 
complicated  and,  in  addition  to  its  ability  to 
inhibit  MAO  B  selectively,  selegiline's 
apparent  freedom  from  this  reaction  has  been 
attributed  to  an  ability  to  prevent  tyramine 
and  other  Indirect  acting  sympathomimetics 
from  displacing  norepinephrine  from 
adrenergic  neurons.  However,  until  the 
pathophysiology  of  the  cheese  reaction  is 
more  completely  understood,  it  seems 
prudent  to  assiune  that  selegiline  can  only  be 


used  safely  without  dietary  restrictions  at 
doses  where  it  presumably  selectively 
inhibiU  MAO  B  (e.g.,  10  mg/day).  In  short, 
attention  to  the  dose  dependent  nature  of 
selegiline's  selectivity  is  critical  if  it  is  to  be 
used  without  elaborate  restrictions  being 
placed  on  diet  and  concomitant  drug  use. 

The  insert  for  selegiline  further  states: 

Since  the  selective  inhibition  of  MAO  B  by 
selegiline  hydrochloride  is  achieved  only  at 
doses  in  the  range  recommaoded  kx  the 
treatment  of  Parkinson's  disease  (e.g.,  10  mg/ 
day),  overdoses  are  likely  to  cause  significant 
inhibition  of  both  MAO  A  and  MAO  B. 
Consequently,  the  signs  and  symptoms  of 
overdose  may  raeemble  tboea  obeerved  with 
marketed  ooDselective  MAO  inhibtton  (e.g., 
tranylcypromine,  isocaiboxaild,  and 
phenelzine)  (Ret  1). 

The  agency  is  aware  that  Blackwell 
has  reported  that,  while  selegiline  at 
low  dosage  inhibits  only  MAO  B,  at 
antidepressant  dosages  (over  20  mg 
daily)  the  drug  loses  its  specificity  and 
hypertensive  reactions  begin  to  occur 
(Ref.  2). 

The  insert  also  describes  interactions 
between  selegiline  and  meperidine, 
which  is  typical  of  the  interaction  of 
meperidinB  with  other  MAOI  drugs.  The 
drug  interaction  section  of  the  insert 
states:  "No  interactions  attributed  to  the 
combined  use  of  selegiline  and  other 
drugs  have  been  reputed.  However, 
because  the  data  base  of  documented 
clinical  experience  is  limited,  the  level 
of  reassurance  provided  by  this  lack  of 
adverse  reporting  is  uncertain." 

The  loss  of  selectivity  at  doses  hi^iar 
than  10  mg  pw  day  raises  concerns  that 
drug  interactions  may  occur.  Fuitber, 
the  agency  does  not  find  the  lade  of 
adverse  reaction  reports  for  selegiline  to 
be  reassuring.  Selegiline  is  a  recently 
approved  new  drug  with  limited 
muketins  experience.  In  view  of  the 
potential^  fotal  outcome  of  an 
Interaction  between  MAOI  drugs  and 
dextromethorphan  and  the  limited  data 
base  for  selegiline,  the  agency  believes 
that  the  p>otential  for  interaction  should 
be  assiuned  and  that  prudence  is  the 
wisest  course  until  more  information  is 
available.  Therefore,  the  agency  is 
including  the  words  "Parkinson's 
disease"  in  the  precaution  statement  for 
products  containing  dextromethorphan 
or  dextromethorphan  hydrobromide 
when  labeled  for  adults  or  for  adults 
and  children  imder  12  years  of  age. 
However,  Parkinson's  disease  is  not 
being  included  in  the  precaution 
statement  on  dextromethorphan- 
containing  products  labeled  only  for 
children  imder  12  years  of  age  because 
it  is  not  relevant  to  a  pediatric 
population. 


(1)  Approved  labeling  for  selegiline 
hydrochloride  (Somerset),  in  OTC  VoL 


04TFMA3,  Docket  Na  90N-0420.  Dockets 
Management  Branch. 

(2)  Blackwell.  B.,  "Monoamine  Oxidase 
Inhibitor  Interactions  writh  Other  Drugs." 
Journal  of  Clinical  Pwycbophanaacology. 
11:5^59,  1991. 

m.  The  Agency's  Final  Conclusions  oa 
the  Drug  Interaction  Precaution 
Statement 

The  agency  concludes  that  a  drug 
interacticHi  precaution  statement  for 
OTC  dextromethorphan-containing  drug 
products  is  needed  to  inform  consumers 
of  the  potential  interaction  with  various 
MAOI  drugs.  To  be  fully  informative  to 
consumers,  this  statement  should 
contain  both  the  technical  and 
abbreviated  terms  for  monoamine 
oxidase  inhibitor  (MAOI).  should 
include  likely  medical  uses  for  the 
MAOI  drugs,  shotild  mention  a  2-week 
washout  period,  and  should  include  the 
statement  to  consult  a  health 
professional  if  uncertainty  about  the 
MAOI  drug  exists.  Accordingly,  the 
agency  is  amending  S  341.74  by  adding 
new  S  341.74{cM4)(v)  to  read:  "For 
products  containing  dextromethorphan 
or  dextromethorphan  hydrobromide  as 
identified  in  §341.1 4(aX3}  and  (aX4) 
when  labeled  for  adults  or  for  adults 
and  children  under  12  years  of  age. 
Drug  Interaction  Precaution.  Do  not  use 
this  product  if  you  are  now  taking  a 
prescription  monoamine  oxidase 
inhibitor  (MAOI)  (certain  drugs  for 
depression,  psychiatric  or  emotional 
conditions,  or  Parkinson's  disease),  or 
for  2  weeks  after  stopping  the  MAOI 
drug.  If  you  are  imceitain  whether  your 
prescription  drug  ctmtains  an  MAOI. 
consuh  a  health  professional  before 
taking  this  product."  The  agency  is  also 
addii^  new  S  341.74(cX4Hvi)  to  read: 
"For  products  containing 
dextromethorphan  or 
dextromethorphan  hydrobromide  os 
identified  in  §341.1 4(a)(3)  and  (aX4) 
when  labeled  only  for  children  under  12 
years  of  age.  Drug  Interaction 
Precaution.  Do  not  give  this  product  to 
a  child  who  is  now  taking  a  prescription 
monoamine  oxidase  inhibitor  (MAOI) 
(certain  drugs  for  depression, 
psychiatric  or  emotional  conditions),  or 
for  2  weeks  after  stopping  the  MAOI 
drug.  If  you  are  imcertaln  whether  your 
child's  prescription  drug  contains  an 
MAOI.  consult  a  health  professional 
before  giving  this  product" 

IV.  Economlclmpact 

No  comments  were  received  in 
response  to  the  agency's  request  for 
speidfic  comm«it  on  the  economic 
Impact  of  this  rulemaking.  The  agency 
has  examined  the  economic 


54236   Federal  Register  /  Vol.  58.  No.  201  /  Wednesday.  October  20,  1993  /  Rules  and  Regulations 


consequences  of  this  final  rule  in 
conjunction  with  other  rules  resulting 
from  the  ore  drug  review.  In  a  notice 
published  in  the  Federal  Register  of 
February  8, 1983  (48  FR  5806).  the 
agency  announced  the  availability  of  an 
assessment  of  these  economic  impacts. 
The  assessment  determined  that  the 
combined  impacts  of  all  the  rules 
resulting  from  the  OTC  drug  review  do 
not  constitute  a  major  rule  according  to 
the  criteria  established  by  Executive 
Order  12291.  The  agency  therefore 
concludes  that  no  one  of  these  rules, 
including  this  final  rule  for  OTC 
antitussive  drug  products,  is  a  major 
rule. 

The  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  That  assessment 
included  a  discretionary  regulatory 
flexibility  analysis  in  the^  event  that  an 
individual  rule  might  impose  an 
unusual  or  disproportionate  impact  on 
small  entities.  However,  this  particular 
rulemaking  for  OTC  antitussive  drug 
products  is  not  expected  to  pose  such  an 
impact  on  small  businesses.  This  final 
rule  imposes  one-time  costs  associated 
with  changing  product  labeling  to 
include  the  MAOI-dextromethorphan 
drug  interaction  precaution  statement. 
In  the  proposed  rule  (57  FR  27666  at 
27669],  the  agency  encouraged 
manufacturers  of  OTC  antitussive  drug 

f)roducts  to  voluntarily  implement  this 
abeling  as  of  the  date  of  publication  of 
the  proposal,  subject  to  the  possibility 
that  FDA  may  change  the  wording  of  the 
drug  interaction  precaution  as  a  result  of 
comments  filed  in  response  to  the 
proposal.  Because  the  agency 
encouraged  volimtary  implementation 
of  the  proposed  drug  interaction 


precaution  statement,  manufacturers 
were  advised  that  they  would  be  given 
ample  time  after  publication  of  the  final 
rule  to  use  up  any  labeling  implemented 
in  conformance  with  the  proposal.  Any 
manufacturer  that  voluntarily 
implemented  labeling  in  conformance 
with  the  proposal  and  that  now  needs 
more  than  12  months  to  use  up  that 
labeling  should  contact  the  Division  of 
Drug  Labeling  Compliance  (HFD-310), 
Office  of  Compliance,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  Therefore,  the 
agency  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

V.  Enviroiunental  Impact 

The  agency  has  determined  imder  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  hvunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  341 

Labeling,  Over-the-counter  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  341  is 
amended  as  follows: 

PART  341— COLD,  COUGH,  ALLERGY, 
BRONCHODILATOR,  AND 
ANTIASTHMATIC  DRUG  PRODUCTS 
FOR  OVER-THE-COU^f^ER  HUMAN 
USE 

1.  The  authority  citation  for  21  CFR 
part  341  continues  to  read  as  follows: 

Authority:  Sees.  201,  501,  502,  503,  505. 
510,  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321.  351.  352.  353. 
355,  360.  371). 


2.  Section  341.74  is  amended  by 
adding  new  paragraphs  (c)(4)(v)  and 
(c)(4)(vi)  to  read  as  follows: 

1 341 .74    Labeling  of  antitussive  drug 
products. 

(c)*  •   * 

(4)*   *   • 

(v)  For  products  containing 
dextromethorphan  or 
dextromethorphan  hydrobromide  as» 
identified  in  §341.1 4(a)(3)  and  (a)(4) 
when  labeled  for  adults  or  for  adults 
and  children  under  12  years  of  age. 
"Drug  interaction  precaution.  Do  not 
use  this  product  if  you  are  now  taking 
a  prescription  monoamine  oxidase 
inhibitor  (MAOI)  (certain  drugs  for 
depression,  psychiatric  or  emotional 
conditions,  or  Parkinson's  disease),  or 
for  2  weeks  after  stopping  the  MAOI 
drug.  If  you  are  uncertain  whether  your 
prescription  drug  contains  an  MAOI, 
consult  a  health  professional  before 
taking  this  product." 

(vi)  For  products  containing 
dextromethorphan  or 
dextromethorphan  hydrobromide  as 
identified  in  §341.1 4(a)(3)  and  (a)(4) 
when  labeled  only  for  children  under  12 
years  of  age.  "Drug  interaction 
precaution.  Do  not  give  this  product  to 
a  child  who  is  taking  a  prescription 
monoamine  oxidase  inhibitor  (MAOI) 
(certain  drugs  for  depression, 
psychiatric  or  emotional  conditions),  or 
for  2  weeks  after  stopping  the  MAOI 
drug.  If  you  are  uncertain  whether  your 
child's  prescription  drug  contains  an 
MAOI,  consult  a  health  professional 
before  giving  this  product." 
*        •        •        •        • 

Dated:  August  17, 1993. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  93-25674  Filed  10-19-93;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  341 

[DoelwtNo.91N-0323] 

RIN090$-AA06 

Cold,  Cough,  Allergy,  BronchodDator, 
end  Antiasthmatic  Drug  Products  for 
Over-the-Counter  Human  Usa; 
Amendment  of  Rnal  Mor>ograph  for 
OTC  Bronchodllator  Drug  Products 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Pinal  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  amending  the  final  monograph  for 
over-the-co\mter  (OTC)  bronchodllator 
drug  products  to  modify  the  drug 
interaction  precaution  statement 
required  in  the  labeling  of  OTC 
bronchodllator  drug  products 
containing  sympathomimetic  amine 
drugs.  These  drug  products  should  not 
be  used  by  persons  who  are  taking  a 
prescription  drug  containing  a 
monoamine  oxidase  inhibitor  (MAOI), 
without  first  consulting  a  health 
professional.  This  final  rule  is  part  of 
the  ongoing  review  of  OTC  drug 
products  conducted  by  FDA. 
EFFEC7TVE  DATE:  October  20,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  CHFD-810), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockrille,  MD  20857, 
301-295-8000. 

SUPPLEMENTARY  INFORMATION 

I.  Background 

In  the  Federal  Register  of  September 
9, 1976  (41  FR  38312),  FDA  published 
an  advance  notice  of  proposed 
rulemaking  for  OTC  cold,  cough, 
allergy,  bronchodllator,  and 
antiasthmatic  drug  products.  The 
Advisory  Review  Panel  on  OTC  Cold, 
Cough,  Allergy,  Bronchodllator,  and 
Antiasthmatic  Drug  Products  (the  Panel) 
recommended  the  following  warning 
statement  for  the  labeling  of  OTC 
bronchodllator  drug  products:  "Drug 
Interaction  Precaution.  Do  not  take  this 
product  if  you  are  presently  taking  a 
prescription  antihypertensive  or 
antidepressant  drug  containing  a 
mono^nine  oxidase  inhibitor."  The 
warning  was  based  on  data  showing 
marked  and  potentially  dangerous 
increases  in  blood  pressvue  in  patients 
taking  MAOI  drugs  and 
sympathomimetic  amine  bronchodllator 


drugs  (41  FR  38312  at  38370  through 
38373). 

The  agency  discussed  this  statement 
in  the  tentative  final  monograph  for 
OTC  bronchodllator  drug  products  (47 
FR  47520  at  47523.  October  26. 1982). 
In  response  to  the  Panel's 
recommendation,  one  comment 
contended  that  terms  such  as 
"antihypertensive,"  "antidepressant," 
and  "monoamine  oxidase  iimibitor"  are 
highly  technical;  that  only  a  small 
percentage  of  the  population  is  likely  to 
imderstand  this  warning;  and  that 
including  such  a  warning  in  the  labeling 
of  an  OTC  drug  is  contrary  to  the  well- 
established  principle  that  unnecessary 
or  confusing  precautions  tend  to  dilute 
the  significance  of  all  instructions  in  the 
labelilig  and,  hence,  should  be  avoided 
(47  FR  47520  at  47523). 

The  agency  acknowledged  that  the 
Panel's  proposed  drug  interaction 
precaution  might  not  be  readily 
understood  by  all  consiimers.  However, 
the  agency  considered  a  statement  of 
this  type  to  be  necessary  to  alert 
consiuners  because  antihypertensive 
and  antidepressant  drugs  are  widely 
prescribed.  The  agency  oroposed  to 
simplify  the  precaution  by  substituting 
the  term  "hi^  blood  pressure"  for 
"antihypertensive,"  and  the  term 
"depression"  for  "antidepressant."  The 
agency  also  believed  that  the  words 
"monoamine  oxidase  inhibitor"  wotild 
be  confusing  to  consumers  and  were  not 
needed  in  the  precautionary  statement 
to  convey  the  bitended  message. 
Accordingly,  the  agency  proposed  the 
following:  "Drug  intetxiction  precaution. 
Do  not  tue  this  product  if  you  are 

Presently  taking  a  prescription  drug  for 
igh  blood  pressure  or  depression, 
without  first  consulting  your  doctor." 
(See  proposed  §  341.76(c)(3)  at  47  FR 
47527.)  In  the  final  monograph  for  OTC 
bronchodllator  drug  products, 
published  in  the  Federal  Register  of 
October  2, 1986  (51  FR  35326  at  35338), 
the  agency  substituted  the  word  "use" 
for  the  word  "take,"  because  "use"  can 
apply  to  both  inhalation  and  oral  dosage 
fbnns.  This  statement  appears  in 
§  341.76(c)(4)  of  the  final  monograph. 
In  the  Federal  Register  of  Jime  19. 
1992  (57  FR  27662),  FDA  published  a 
notice  of  proposed  rulemaking  to  amend 
the  final  monograph  for  OTC 
bronchodllator  drug  products  to  revise 
the  drug  interaction  precaution  to  read: 
"Drug  interaction  precaution.  Do  not 
use  this  product  if  you  ere  taking  a 
prescription  drug  containing  a 
monoamine  oxidase  inhibitor  (MAOI) 
(certain  drugs  for  depression  or 
psychiatric  or  emotional  conditions), 
without  first  consxilting  your  doctor.  If 
you  are  uncertain  whether  your 


prescription  drug  contains  an  MAOI, 
consult  a  health  professional  before 
tdung  this  product."  The  agency  invited 
written  comments  by  August  18, 1992, 
on  the  specific  wording  of  the  warning, 
and  the  best  way  to  convey  this 
Information  to  pereons  who  are  taking 
MAOI  drugs. 

In  the  Federal  Register  of  August  6, 
1992  (57  FR  34733).  the  agency 
extended  the  conunent  period  to 
October  5, 1992,  to  obtain  additional 
conunents  on  whether  the  drug 
interaction  precaution  statement  should 
be  expanded  to  include  MAO  B  drugs, 
such  as  selegiline.  The  agency  asked 
whether  the  proposed  drug  interaction 
statement  should  be  expanded  to  read: 
"Drug  interaction  precaution.  Do  not 
use  this  product  If  you  are  taking  a 
prescription  drug  containing  a 
monoamine  oxidase  inhibitor  (MAOI) 
(certain  drugs  for  depression, 
psychiatric  or  emotional  conditions,  or 
Parkinson's  disease),  without  first 
consulting  your  doctor.  If  you  are 
uncertain  whether  your  prescription 
drug  contains  an  MAOI,  consvilt  a  health 
professional  before  taking  this  product." 
The  agency  invited  comments  and 
information  on  interactions  between 
selegiline  and  sympathomimetic  amines 
and  asked  whether,  from  a  public  health 
perspective.  It  would  be  appropriate  to 
expand  the  bronchodllator  drug 
interaction  precaution,  as  indicated. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  the  agency  is  amending  the 
final  monograph  for  OTC  antitussive 
drug  products  so  that  the  MAOI  drug 
interaction  precautions  are  consistent 
for  OTC  bronchodllator  and  antitussive 
products.  In  a  future  issue  of  the 
Federal  Register,  the  agency  intends  to 
include  the  same  drug  interaction 
precautions  in  the  final  rule  for  OTC 
nasal  decongestant  drug  products.  These 
statements  will  apply  to  oral  nasal 
decongestants  contahaing 
sympathomimetic  amine  drugs. 

In  response  to  the  proposed  rule,  the 
agency  received  comments  from  one 
physician,  one  drug  manufacturer,  and 
one  drug  manu&ctinera'  association. 
Copies  of  the  comments  aro  on  public 
display  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  RockviUe,  MD  20857.  The 
primary  focus  of  the  comments  is 
alternative  wording  for  the  new  drug 
interaction  precaution  statement 

n.  The  Agency's  Conchisions  on  the 
Comments 

1.  One  comment  stated  that  the 
agency's  proposal  was  thorough, 
contained  an  excellent  review  of  the 
existing  medical  knowledge,  and  shows 
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that  there  is  a  significant  body  of 
information  to  support  the  drug 
interaction  precaution.  The  comment 
sxiggested  that  the  drug  interaction 
precautions  for  OTC  antitussive, 
bronchodilator,  and  nasal  decongestant 
drug  products  be  consistent  because  the 
three  groups  are  quite  similar. 

The  agency  agrees  that  the  warning 
for  OTC  antitussive,  bronchodilator,  and 
oral  nasal  decongestant  drug  products 
should  be  consistent.  Precautions  for 
antitussive  and  bronchodilator  drug 
products  are  addressed  in  this  issue  of 
the  Federal  Register.  The  same  drug 
interaction  precautions  will  be  included 
in  the  final  monograph  for  OTC  nasal 
decongestant  drug  products  in  a  futxire 
issue  of  the  Federal  Register. 

2.  One  comment  was  submitted  only 
to  the  proposed  rule  for  OTC  antitussive 
drug  products  (Docket  No.  90N-0420), 
but  is  being  discussed  here  because  it 
pertains  to  the  wording  of  the  drug 
interaction  precaution  statement  Based 
on  experience  with  labeling  used  on  its 
own  dextromethorphan-containing 
products,  the  comment  suggested  the 
following  wording:  "Drug  Interaction 
Precaution:  Do  not  take  this  product  if 
you  are  presently  taking  a  prescription 
monoamine  oxidase  inhibitor  without 
first  consulting  your  physician."  For 
products  labeled  only  for  children 
tmder  12  years  of  age,  the  comment 
suggested:  "Drug  Interaction  Precaution: 
Do  not  give  this  product  to  a  child  who 
is  presently  taking  a  prescription 
monoamine  oxidase  inhibitor  without 
first  consulting  your  child's  physician." 
The  comment  stated  that  professional 
labeling  for  its  dextromethorphan- 
containing  drug  products  has  included 
an  MAOI  interaction  statement  since 
1977.  The  comment  added  that 
consimier  labeling  for  its  OTC  drug 
product  containing  dextromethorphan 
and  guaifenesin  once  used  the 
statement:  "Drug  Interaction  Precaution: 
Do  not  take  this  product  if  you  are 
presently  taking  a  prescription  drug  for 
high  blood  pressure  or  depression 
without  first  consulting  your  doctor." 
The  same  statement  was  proposed  in  the 
tentative  final  monograph  for  OTC 
bronchodilator  drug  products  (47  FR 
47520  at  47527)  and  the  tentative  final 
monograph  for  OTC  nasal  decongestant 
drug  products  (50  FR  2220  at  2239, 
January  15, 1985).  The  comment 
complained  that  this  language  appeared 
to  cause  confusion  among  health 
professionals  and  consxuners,  so  it  was 
subsequently  modified  to  read:  "Drug 
Interaction  Precaution:  Do  not  take  this 
product  if  you  are  presently  taking  a 
prescription  monoamine  oxidase 
inhibitor  without  first  consulting  your 
physician."  The  comment  stated  that 


this  newer  language  has  provided  a 
clear,  succinct  message  to  consumers, 
physicians,  and  other  health 
professionals.  The  comment  added  that 
when  MAOI  drugs  are  prescribed, 
patients  are  fully  informed  about  all 
necessary  precautions  and  are  provided 
with  informational  brochures  on  the 
many  foods  and  drugs  with  known 
MAOI  interactions. 

The  agency  disagrees  that  the 
comment's  suggested  wording 
adequately  conveys  all  information 
necessary  for  consumera  to  make  an 
appropriate  decision  regarding  use  of 
the  OTC  drug  product.  Specifically,  the 
suggested  wording  does  not  include  an 
abbreviated  name  for  monoamine 
oxidase  inhibitor,  the  likely  medical 
uses  for  the  MAOI,  or  provide  for 
consultation  with  health  professionals 
other  than  doctors.  The  agency 
acknowledges  that  this  additional 
information  lengthens  the  precaution. 
However,  the  serious  nature  of  the 
adverse  reactions  requires  that  people 
taking  MAOI  drugs  snould  be  given  as 
much  information  as  possible,  so  that 
they  can  make  the  correct  decision 
about  the  use  of  the  OTC  drug  product. 
The  term  "monoamine  oxidase 
inhibitor"  alone  is  technical  and  may 
not  be  as  easily  remembered  as  the 
shorter  term  "MAOI."  Accordingly,  the 
agency  believes  that  both  terms  should 
be  used.  Some  consumers  may 
remember  one  term,  while  other 
consumera  may  remember  the  other 
term.  Having  both  terms  in  the 
precaution  helps  ensure  greater 
recognition  among  more  consumera. 
Also,  those  consumera  who  do  not 
recognize  either  term  may  at  least 
recognize  that  their  prescription  drug  is 
for  one  of  the  indications  listed. 
Hopefully,  such  peraons  will  consult 
their  doctor  or  odier  health  professional 
before  taking  the  OTC  drug  product.  The 
agency  acknowledges  that  when  MAOI 
driigs  are  prescribed,  patients  should  be 
fully  informed  of  the  precautions  and 
interactions  associated  with  the  drug. 
However,  the  agency  is  concerned  that 
some  patients  may  not  be  fully  informed 
about  the  MAOI  orug,  may  not  fully 
vmderstand  or  remember  all  the 
information  given  them  or,  with  the 
passage  of  time,  may  forget  or  lose 
information  that  has  been  provided.  The 
agency  believes  the  OTC  drug  product 
labeling  should  be  as  informative  as 
possible  and  should  reinforce  the  MAOI 
prescribing  information.  Accordingly, 
the  comment's  suggested  language  is  not 
adopted. 

3.  One  comment  suggested  deleting 
the  statement  "If  you  are  imcertain 
whether  your  prescription  drug  contains 
an  MAOI,  consult  a  health 


professional."  The  conunent  stated  that 
a  general  informational  statement  urging 
consumera  to  use  common  sense  should 
not  be  a  part  of  the  drug  interaction 
precaution.  The  comment  argued  that 
the  statement  adds  lengthy  wording  to 
already  aowded  labelkig,  is 
inappropriately  placed  as  part  of  a 
specific  warning,  is  redundant  in  the 
contexts  of  available  patient  education 
and  of  the  common  sense  consumera 
apply  to  self-medication  practice,  and  is 
not  supported  by  adequate 
documentation  or  recommendations  of 
the  Panel. 

The  agency  disagrees  with  the 
comment  The  agency  included  this 
statement  out  of  concern  for  consumera 
who  may  not  imderstand  the  technical 
terms  used  in  the  precaution,  may  not 
remember  whether  their  prescription 
drug  is  an  MAOI,  or  may  not  retain  the 
informational  brochures  received  when 
the  MAOI  drug  was  prescribed.  The 
agracy  is  also  concerned  that  some 
consumera  who  wish  to  use  an  OTC 
drug  product  may  not  want  to  bother 
their  doctor  with  questions  about  their 
medication.  Because  of  the  possible 
severity  of  the  adverse  reactions,  the 
agency  believes  it  is  important  to  tell 
consimiere  that  if  there  is  any 
imcertainty  or  doubt  about  using  the 
OTC  drug  product,  a  health  proressional 
should  be  consulted.  It  is  also  important 
to  remind  consumera  who  may  be 
reluctant  to  ask  their  doctor  that  other 
health  professionals,  such  as 
pharmacists  or  nuraes,  can  be 
alternative  sources  of  information.  The  • 
agency  does  not  believe  that  label  space 
should  limit  essential  safety 
information.  There  are  means  available 
to  extend  label  space,  such  as  carton 
flaps  or  package  inserts.  Finally,  the 
wording  in  this  statement  is  similar  to 
other  labeling  that  the  Panel  proposed 
for  oral  nasal  decongestant  dnig 
products  ("except  under  the  advice  and 
supervision  of  a  physician,"  41  FR 
38312  at  38423),  and  to  language  in  the 
final  monograph  for  OTC  brondiodilator 
drug  products  ("without  first  consulting 
your  doctor,"  §  341.76(c)(4)). 

4.  One  comment  urged  the  agency  to 
include  only  those  aspects  of 
prescription  labeling  that  are  formally 
approved  indications.  The  comment 
stated  that  the  approved  indication  for 
MAOI  drugs  is  depression,  and  the 
precaution  statement  should  explicitly 
reference  "depression"  and  not  include 
overly  broad  references  to  imapproved 
uses,  e.g.,  "emotional  disturbances." 
The  comment  stated  that  it  is 
coDunonplace  for  prescription  drugs, 
approved  for  one  or  more  conditions,  to 
be  used  experimentally  in  private 
practice  or  in  formal  clinical  trials  to 
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treat  omditions  that  do  not  appear  In 
the  approved  presciiptian  labeling.  The 
comment  asserted,  however,  that  the 
establishment  of  OTC  drug  labeling  that 
would  accommodate  ever-changing 
unapproved  uses  of  the  prescription 
drug  would  abuse  the  OTC  drug  product 
labeling.  The  comment  suggested  other 
approaches,  such  as  notification  of 
pojrsicians  and  pharmacists  by  direct 
mail  or  throu^  medical  publications, 
press  releases,  preschptian  labeling,  and 
professional  organizations. 

llw  parenthetical  information, 
"certain  drugs  for  depression  or 
psychiatric  or  emotional  conditions," 
was  intended  to  alert  consumers  who 
may  be  taking  a  MAOI  drug  for  a 
coiMlition  other  than  depression  or  a 
condition  not  readily  identified  with  the 
term  depression,  such  as  anxiety  or 
phobia.  The  agency  noted  in  the 
proposal  (57  FR  27662)  that  these  uses 
are  described  in  the  scientific  literature. 
In  addition,  the  prescribing  information 
for  one  MAOL  pnenelzine  sulfate,  states 
the  following:  "[Ph«ielzine  sulfate]  has 
been  found  to  be  efiective  in  depressed 
patients  clinically  characterizea  as 
'atypical.'  'nonendogoious.'  or 
'neurotic'  These  patients  often  have 
mixed  anxiety  and  depression  and 
phobic  or  hypochondriacal  features." 
(Rel  1).  Because  people  are  currently 
being  prescribed  MAOI  drugs  for 
concOtions  other  than  depression,  the 
agency  believes  that  these  uses  caxmot 
be  ignored.  Consumers  who  take  the 
drug  for  one  of  these  other  conditions 
^eed  to  be  informed.  Further,  the 
language  adopted  will  accommodate  a 
certain  am  _  .i^t  of  Increased  use  of 
MAOI  drugs,  as  described  in  the 
scientific  literature,  without  the  need  to 
revise  the  OTC  drug  product  labeling  to 
cover  such  uses.  The  agency  does  not 
consider  the  other  approaches  suggested 
by  the  comment  to  be  tkdequate  because 
they  target  the  health  care  professional 
rather  than  the  consumer.  While  all  of 
those  approaches  can  and  should  be 
used,  the  consimier  must  be  informed. 
Therefore,  the  agency  is  not  adopting 
the  comment's  suggestions. 

RaniSBca 

(1)  Approved  labeling  for  phenelzine 
sulfate  (Parke-Davis),  In  OTC  Vol.  04BFMA2, 
Docket  No.  91^4-032^.  Dockets  Management 
Branch. 

5.  One  comment  suggested  that  the 
precaution  statement  Include  a  2-week 
washout  period  to  help  ensure  that 
patients  wi'l  not  discontinue  the  use  of 
the  MAOI  m  order  to  use  the  OTC  drug. 
The  comment  proposed  the  folloMring 
wording:  "Do  not  use  this  product  if  you 
are  presently  taking  a  prescription 
monoamine  oxidase  Inhibitor  (MAO!) 


for  depression  or  for  2  wedcs  after 
stopping  use  of  a  MAOI  without  first 
consulting  your  doctor."  The  comment 
stated  that  the  suggested  2-week 
washout  period  was  based  on  scientific 
data,  and  provided  references  and 
studies  in  support. 

One  reference  provided  by  the 
comment  stated  that  the  MAOI  drugs 
used  clinically  in  the  United  States  are 
irreversible  enzyme  inhibitors,  that 
return  of  monoamine  oxidase  activity 
following  administration  of  an 
irreversible  MAOI  is  presumably 
dependent  upon  enzyme  synthesis,  and 
that  recovery  of  monoamine  oxidase 
activity  after  irreversible  inhibition  may 
require  up  to  2  weeks  following 
withdrawal  of  the  MAOI  drug  CRet  1). 
Two  studies  submitted  by  the  comment 
suggest  that  the  rate  of  recovoy  of 
monoamine  oxidase  activity  may  be 
organ-specific  and  also  possibly 
inJluenced  by  body  weight  and  age 
(Refs.  2  and  3).  In  a  study  with  normal 
volimteers,  the  apparent  half-lives  of 
plasma  MAO  ana  platelet  MAO  were 
determined  to  be  2  to  3  days  and  9  days, 
respectively  (Ref.  4).  In  a  study  of  the 
interaction  between  sympathomimetic 
amines  (phenylephrine,  ephedrine,  and 
noradrenaline)  and  MAOI's  in  normal 
volunteers,  results  showed  a  rise  in 
blood  pressure  from  phenylephrine  and 
ephedrine  during  MAOI  administration 
and  for  up  to  14  days  after 
discontinuation  of  the  MAOI  CRe(  5). 

The  agency  has  reviewed  the  studies 
and  information  submitted  by  the 
comment  and  agrees  that  it  is  important 
to  include  a  2-week  washout  period  in 
the  precaution  statement.  The 
prescribing  Information  for  MAOI  drugs 
states  that  10  to  14  days  should  elapse 
between  discontinuation  of  an  MAOI 
and  initiation  of  treatment  with  certain 
other  drugs,  e.g.,  another  antidepressant, 
another  MAOI,  or  general  anesthesia 
(Refs.  6,  7,  and  8).  The  prescribing 
information  for  tranylcypromine  sulfate, 
a  partially  reversible  MAOI,  states  that 
monoamine  oxidase  activity  is 
recovered  in  3  to  5  days,  and  also 
recommends  a  10-day  withdrawal 
period  between  treatments  (Ref.  8). 

The  agency  concludes  that 
information  about  a  withdrawal  period 
is  important,  for  several  reasons:  (1)  It 
should  discourage  patients  from 
stopping  their  MAOI  medication  to  take 
an  OTC  cough-cold  drug  product,  and 
(2)  it  will  help  ensure  that  if  the  MAOI 
medication  is  discontinued  for  any 
reason,  the  OTC  drug  product  will  not 
be  used  before  all  or  most  of  the  MAOI 
is  no  longer  in  the  body.  Therefore,  the 
agency  is  adopting  the  comment's 
suggestion  to  Include  a  2-week  washout 
period,  but  is  modifying  the  wording 


slightly.  The  comment  proposed, 
"•  •   •  if  you  are  presently  taking 
•  •  •  >•  vtfhich  the  agency  is  shortening 
to"*  •  "if  you  are  now  taking*  *  *." 
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Docket  No.  91N-0323.  Dockets  Management 
Branch. 

(7)  Approved  labeling  for  isocarboxazid 
(Roche),  in  OTC  Vol.  04BFMA2,  Docket  No. 
91N-0323,  Dockets  Management  Branch. 

(8)  Approved  labeling  for  tranylcypromine 
sulfate  (SmithlCliine  Beecham).  in  OTC  Vol. 
04BFMA2,  Docket  No.  91N-0323,  Dockets 
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6.  Two  comments  discussed  possible 
interactions  between  MAO  B  inhibitors, 
such  as  selegiline,  and  OTC  drug 
products  containing  dextromethorphan 
or  sympathomimetic  amines.  One 
comment  stated  that  It  had  reviewed  all 
8p>ontaneous  reports  of  adverse  drug 
experiences  with  Its  MAO  B  inhibitor 
drug  product  containing  selegiline,  as 
monitored  in  accordance  with  21  CFR 
314.80.  The  comment  found  no  mention 
of  a  suspected  drug  Interaction  with,  or 
concomitant  use  of,  an  OTC  drug 
product  containing  dextromethorphan 
or  sympathomimetic  amines.  The  other 
comment  urged  the  agency  to  limit  drug 
interaction  precautions  to  those  that 
have  been  shown  to  be  of  significant, 
practical,  and  Ukely  importance. 
Specifically,  the  comment  stated  that  in 
the  case  of  the  selective  MAOI 
selegiline,  the  approved  indication  is 
Parkinson's  disease,  but  that  disease 
should  not  be  included  in  the  OTC  drug 
product  precaution  statement  because 
the  prescription  package  Insert  for 
selegiline  explicitly  states  that  drug- 
drug  interactions  are  not  likely  to  occur 
between  selegiline  and  OTC  (kugs. 
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Tb«  ageacy  disagrees  with  the 
comment's  interpretation  of  the  package 
insert  for  selegiline.  The  insert  (Rel  1) 
states  the  following: 

In  tkeory,  therefore,  because  MAO  A  of  the 
gut  is  not  inhibited,  patients  treated  with 
selegiline  at  a  dose  of  10  milligrams  (mg)  a 
day  can  take  medications  containing 
pharmacologically  active  amines  end 
consume  tyramine-contaioing  foods  without 
risk  of  uncontrolled  hypertension.  To  date, 
clinical  experieDce  appears  to  confirm  this 
prediction;  cheese  reactions  have  not  been 
repartsd  in  selegiline  troated  patients.  The 
pathophysiology  of  the  "cheese  reaction"  is 
complicated  and,  in  addition  to  its  ability  to 
inhibit  MAO  B  selectively,  selegiline's 
apparent  freedom  firom  this  reaction  has  been 
attributed  to  an  ability  to  prevent  tyramine 
and  other  indirect  acting  sympathomimetics 
from  displacing  norepinephrine  from 
adrenergic  neurons.  However,  until  the 
pathophysiology  of  the  cheese  reaction  is 
more  completely  understood,  it  seems 
prudent  to  assume  that  selegiline  can  only  be 
used  safely  without  dietary  restrictions  at 
doses  where  it  presvmiably  selectively 
inhibits  MAO  B  (e.g.,  10  mg/day).  In  short, 
attention  to  the  dose  dependent  nature  of 
selegiline's  selectivity  is  critical  if  it  is  to  be 
used  without  elaborate  restrictions  being 
placed  on  diet  and  concomitant  drug  use. 

The  insert  for  selegiline  further  states: 

Since  the  selective  inhibition  of  MAO  B  by 
selegiline  hydrochloride  is  achieved  only  at 
doses  in  the  range  recommended  Cor  the 
treatment  of  Parkinson's  disease  (e.g.,  10  mg/ 
day),  overdoses  are  likely  to  cause  significant 
inhibition  of  both  MAO  A  and  MAO  B. 
Consequently,  the  signs  and  symptoms  of 
overdose  may  resemble  those  observed  with 
marlceted  nonselective  MAO  inhibitors  (e.g., 
tranylcypromine,  isocaifooxazid,  and 
phenelzine). 

The  agency  is  aware  that  Blackwell 
has  reported  that,  while  selegiline  at 
low  dosage  inhibits  only  MAO  B,  at 
antidepressant  dosages  (over  20  mg 
daily)  the  drug  loses  its  specificity  and 
hjrpertensive  reactions  begin  to  occur 
(Ref.  2). 

The  insert  also  describes  interactions 
between  selegiline  and  meperidine, 
which  is  typical  of  the  interaction  of 
meperidine  with  other  MAOI  drugs.  The 
drug  interaction  section  of  the  insert 
states:  "No  interactions  attributed  to  the 
combined  use  of  selegiline  and  other 
drugs  have  been  reported.  However, 
because  the  data  base  of  documented 
clinical  experience  is  limited,  the  level 
of  reassurance  provided  by  this  lack  of 
adverse  reporting  is  uncertain." 

The  loss  of  selectivity  at  doses  higher 
than  10  mg  per  day  raises  concerns  that 
drug  interactions  may  occur.  Further, 
the  agency  does  not  find  the  lack  of 
adverse  reaction  reports  for  selegiline  to 
be  reasstuing.  Selegiline  is  a  recently 
approved  new  drug  with  limited 
marketing  experience.  In  view  of  the 


potentially  fatal  outcome  of  an 
interaction  between  MAOI  drugs  and 
sympathomimetic  amines  and  the 
limited  data  base  for  selegiline,  the 
agency  believes  that  the  potential  for 
interaction  should  be  assumed  and  that 
prudence  is  the  wisest  course  until  more 
information  is  available.  Therefore,  the 
agency  is  including  the  words 
"Parkinson's  disease"  in  the  precaution 
statement. 

junrams 

(U  Approved  labeling  fax  selegiline 
hydrocmoride  (Somerset),  in  OTC  Vol. 
04BFMA2,  Docket  No.  91N-0323,  Dockets 
Management  Branch. 

(2)  Blackwell,  B.,  "Monoamine  Oxidase 
Inhibitor  Interactions  with  Other  Drugs," 
Journal  of  Clinical  Psychophannacology, 
11:45-59, 1991. 

m.  The  Agency's  Final  Conclusions  on 
the  Drug  Interaction  Precaution 
Statement 

The  agency  concludes  that  a  revised 
drug  interaction  precaution  statement 
for  OTC  bronchodilator  drug  products  is 
needed  to  better  inform  consiuners  of 
the  potential  interaction  with  various 
MAOI  drugs.  To  be  fully  informative  to 
consumers,  this  statement  should 
contain  both  the  technical  and 
abbreviated  terms  for  monoamine 
oxidase  inhibitor  fMAOI),  should 
include  likely  medical  uses  for  the 
MAOI  drugs,  should  mention  a  2- week 
washout  period,  and  should  include  the 
statement  to  consult  a  health 
professional  if  imcertainty  about  the 
MAOI  drug  exists.  Accordingly,  the 
agency  is  amending  §  341.76(c)(4)  to 
read:  "Drug  Interaction  Precaution.  Do 
not  use  this  prtxluct  if  you  are  now 
taking  a  prescription  monoamine 
oxidase  inhibitor  (MAOI)  (certain  drugs 
for  depression,  psychiatric  or  emotional 
conditions,  or  Parkinson's  disease),  or 
for  2  weeks  after  stopping  the  MAOI 
drug.  If  you  are  uncertain  whether  your 
prescription  drug  contains  an  MAOI. 
consult  a  health  professional  before 
taking  this  product." 

IV.  Economic  Impact 

No  comments  were  received  in 
response  to  the  agency's  request  for 
specific  comment  on  the  economic 
impact  of  this  rulemaking.  The  agency 
has  examined  the  economic 
consequences  of  this  final  rule  in 
conjunction  with  other  rules  resulting 
from  the  OTC  drug  review.  In  a  notice 
published  in  the  Federal  Register  of 
February  8. 1983  (48  FR  5806),  the 
agency  annoimced  the  availability  of  an 
assessment  of  these  economic  impacts. 
The  assessment  determined  that  the 
combined  impacts  of  all  the  rules 
resulting  bom  the  OTC  drug  review  do 


not  constitute  a  major  rule  accortiing  to 
the  criteria  established  by  ExecutiTe 
Order  12291.  The  agency  therefore 
concludes  that  no  one  of  these  rules, 
including  this  final  rule  for  OTC 
bronchodilator  drug  products,  is  a  major 
rule. 

The  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  That  assessment 
included  a  discretionary  regxilatory 
flexibility  analysis  in  the  event  that  an 
individual  rule  might  impose  an 
unusual  or  disproportionate  impact  on 
small  entities.  However,  this  particular 
rulemaking  for  OTC  bronchodilator  drug 
products  is  not  expected  to  pose  such  an 
impact  on  small  businesses.  This  final 
rule  imposes  one-time  costs  associated 
with  changing  product  labels  to  include 
the  MAOI-bronchodilator  interaction 
precaution  statement.  In  the  proposed 
rule  (57  FR  27662  at  27663),  the  agency 
encouraged  manufactiuers  of  OTC 
bronchodilator  drug  products  to 
voluntarily  implement  this  labeling  as 
of  the  date  of  publication  of  the 
proposal,  subject  to  the  possibility  that 
FDA  may  change  the  wording  of  the 
drug  interaction  precaution  as  a  result  of 
comments  filed  in  response  to  the 
proposal.  Because  the  agency 
encouraged  volimtary  implementation 
of  the  revised  drug  interaction 
precaution  statement,  manufacturers 
were  advised  that  they  would  be  given 
ample  time  after  publication  of  the  final 
rule  to  use  up  any  labeling  implemented 
in  conformance  with  the  proposal.  Any- 
manufacturer  that  voluntarily 
implemented  labeling  in  conformance 
with  the  proposal  and  that  now  needs 
more  than  12  months  to  use  up  that 
labeling  should  contact  the  Division  of 
Drug  Labeling  Compliance  (HFD-310). 
Office  of  Compliance,  Food  and  Drug 
Administration.  5600  Fishere  Lane, 
Rockville,  MD  20857.  Therefore,  the 
agency  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities. 

V.  Environmental  Impact 

The  agency  has  determined  imder  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cvunulatively  have  a  significant  effect  on 
the  htunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  Impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  341 

Labeling,  Over-the-counter  drugs. 
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Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  And  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  341  is 
amended  as  follows: 

PART  341— COLD.  COUGH.  ALLERGY. 
BRONCHODILATOR.  AND 
ANTIASTHMATIC  DRUG  PRODUCTS 
FOR  OVER-THE-COUNTER  HUMAN 
USE 

1.  The  authority  citation  for  21  CFR 
part  341  continues  to  read  as  follows: 


Authority:  Sees.  201.  501,  502,  503, 505. 
510,  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.Q  321, 351,  352, 353, 
355,  360,  371). 

2.  Section  341.76  is  amended  by 
revising  paragraph  (c)(4)  to  read  as 
follows: 

1 341 .76    Labeling  of  tM-onchodltator  drug 
product*. 

(c)*  •  • 

(4)  "Drug  interaction  precaution.  Do 
not  use  this  product  if  you  are  now 
taking  a  prescription  monoamine 


oxidase  inhibitor  (MAOI)  (certain  drugs 
for  depression,  psychiatric  or  emotional 
conditions,  or  Parkinson's  disease),  or 
for  2  weeks  after  stopping  the  MAOI 
drug.  If  you  are  uncertain  whether  your 
prescription  drug  contains  an  MAOI, 
consult  a  health  professional  before 
taking  this  product." 

Dated:  August  17, 1993. 
Michael  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
[PR  Doc.  93-25675  Filed  10-19-93;  8:45  am) 
BiujNO  cooe  4iao-oi-p 
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October  20,  1993 


Part  VIII 

Department  of 
Housing  and  Urban 
Development 

Office  of  the  Secretary 

24  CFR  Parts  203  and  291 
Sfngle  Family  Property  Disposition 
Program;  Interim  Rule 
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DEPARTMErfT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parts  203  and  291 

[Docket  No.  R-9;^1670;  FR-3253-1-01] 

RIN  2502-AF75 

Single  Family  Property  Disposition 
Program 

AGENCY:  Office  of  the  Secretary.  HUD. 
ACTION:  Interim  rule. 

SUMMARY:  This  rule  amends  the 
regulations  at  24  CFR  part  291 
governing  the  Single  Family  Property 
Disposition  program  to  change  the 
existing  policy  on  the  maximum  closing 
costs  HUD  will  pay,  discounts  off  list 
price  in  direct  sales  to  governmental 
entities  and  non-profit  organizations, 
extensions  to  the  contract  closing  time, 
return  of  earnest  money  deposits,  and 
priority  to  owner-occupant  purchasers. 
The  rule  announces  the  availability  of 
purchase  money  mortgages  for  nonprofit 
organizations  and  governmental  entities 
piirchasing  properties  for  use  in 
programs  that  promote  affordable 
homeownership.  The  rule  also  includes 
changes  to  the  occupied  conveyance 
regulations  in  24  CTR  part  203  to  allow 
conveyance  of  occupied  property  where 
the  high  cost  of  eviction  or  relocation 
expenses  makes  eviction  impractical. 
DATES:  Effective  date:  November  19, 
1993. 

Comment  due  date:  December  20. 1993. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Office  of  the  General 
Counsel.  Rules  Docket  Clerk,  room 
10276,  E)epartment  of  Housing  and 
Urban  Development.  451  Seventh  Street 
SW..  Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.  to  5:30  p.m.  Eastern  Time)  at 
the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Falkenstein,  Jr.,  Acting  Director, 
Single  Family  Property  Disposition, 
room  9172,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington,  DC  20410-0500; 
telephone  (202)  708-0740;  TDD  for 
hearing-  and  speech-impaired  (202) 
708-4594.  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  The 
changes  in  this  rule  do  not  affect  the 


information  collection  requirements  for 
the  Single  Family  Property  Disposition 
program,  which  were  previously 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act  and  assigned  0MB 
control  numbers  2502-0306. 

I.  Background 

Title  n  of  the  National  Housing  Act 
(the  Act)  authorizes  HUD  to  insure 
mortgages  for  single  family  residences 
through  the  Federal  Housing 
Administration  (FHA)  single  family 
mortgage  insurance  program.  The 
disposition  program  for  single  family 
properties,  acquired  by  HUD  in 
exchange  for  payment  of  insurance 
claims,  is  authorized  by  section  204(g) 
of  the  Act.  On  September  16, 1991  (56 
FR  46964),  the  Department  published  a 
final  rule  describing  the  standards  and 
procedures  imder  which  HUD  operates 
the  disposition  program.  The  rule  is 
codified  at  24  CFR  part  291. 

Today's  rule  amends  certain 
provisions  of  part  291  to  allow  for 
greater  flexibility  in  fluctuating  market 
situations  and  to  provide  greater 
opportunities  for  affordable  housing  to 
families  and  to  State  and  local 
governments  or  nonprofit  organizations 
serving  low-  and  moderate-income 
families.  The  Department  believes  these 
amendments  are  necessary  to 
implement  its  policy  of  revitalizing 
neighborhoods  and  communities.  In  a 
statement  on  April  28, 1993.  before  the 
Senate  Committee  on  Banking.  Housing 
and  Urban  Affairs  on  the  anniversary  of 
the  Los  Angeles  riots.  HUD  Secretary 
Qsneros  emphasized  the  need  to  find 
ways  to  bring  economic  lift  to  poor 
urban  areas  and  to  build  a  spirit  of 
community  within  cities  across  racial 
and  ethnic  lines.  The  Secretary  stated 
that  many  urban  areas  are  "communities 
in  peril,"  and  that  it  is  time  to  "pay 
attention  now  or  pay  for  problems  later 
in  our  country's  hfe."  The  Single  Family 
Property  Disposition  program  is  being 
amended  to  help  make  affordable 
housing  a  reality  for  more  families 
everywhere  and  to  help  revitalize 
"communities  in  peril." 

In  accordance  with  its  own 
regulations  on  rulemaking  in  24  CFR 
part  10,  the  Department  generally 
publishes  a  rule  for  public  comment 
before  issuing  a  rule  for  effect,  unless  to 
do  so  would  be  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  This  rule  is  being  pubhshed  for 
effect,  with  the  public  invited  to  submit 
comments  that  will  be  taken  into 
consideration  in  developing  a  final  rule, 
because  the  Department  believes  that 
delaying  implementation  of  these 


policies  in  the  urban  areas  targeted 
would  be  contrary  to  the  public  interest. 

n.  Amendments 

Single  Fainily  Property  Disposition  (24 
CFR  Part  291) 

The  purpose  of  the  property 
disposition  program,  which  is  set  out  at 
24  CFR  291.1(a),  is  being  changed  to 

Elace  greater  emphasis  on 
omeownership  and  improvement  of 
neighborhoods.  The  amendment 
provides  that  the  primary  objective  of 
the  program  is  to  reduce  the  inventory 
of  acquired  properties  in  a  maimer  that 
expands  homeownership  opportunities, 
strengthens  neighborhoods  and 
communities,  and  ensures  a  maximum 
return  to  the  mortgage  insurance  fund. 

This  rule  contains  several 
amendments  that  pertain  to 
"revitalization  areas,"  which  the  rule 
defines  in  §  291.5  as  urban 
neighborhoods  that  are  targeted  by  a  city 
for  coordinating  affordable  housing 
programs  and  enhanced  supportive 
services,  and  where  a  significant 
number  of  HUD-owned  properties  have 
been  in  inventory  at  least  six  months. 
Alternatively,  HUD  may  also  target  areas 
as  revitalization  areas  where  it  has  a 
significant  concentration  of  properties 
that  have  been  in  its  inventory  for  at 
least  six  months,  whether  or  not  the  area 
has  been  targeted  by  a  city. 

Section  291.100(d)  of  the  rule 
provides  that,  in  a  revitalization  area, 
purchase  money  mortgages  (PMMs)  will 
oe  available  for  85  percent  of  the 
purchase  price,  at  current  market 
interest  rates,  for  a  period  not  to  exceed 
five  years.  The  Department  will  take 
back  PMMs  bom  direct  sale  purchasers 
{i.e.,  governmental  entities  and  private 
nonprofit  organizations)  that  meet  FHA 
mortgage  credit  standards  and  that 
purchase  properties  for  ultimate  resale 
to  owner-occupant  purchasers  at  or 
below  115  percent  of  median  income. 

The  Department  recognizes  that  in 
promulgating  the  final  rule  for  the 
Single  Family  Disposition  Program, 
public  commenters  urged  the  use  of 
PMMs  as  a  financing  tool  for  sales  to 
individuals.  The  Department,  while 
sympathetic  to  the  difficulty  of  low- 
income  purchasers  in  obtaining 
financing,  noted  in  the  preamble  to  the 
final  rule  (56  FR  46964,  September  16, 
1991)  that  it  had  determined  that  "the 
staff  and  monetary  costs  associated  with 
originating  and  servicing  PMMs, 
combined  with  the  projected  losses  to 
the  mortgage  insurance  funds  resulting 
from  anticipated  high  PMM  default  and 
foreclosure  rates,  make  the  issuance  of 
PMMs  prohibitive."  This  determination 
is  not  applicable  to  this  interim  rule  in 
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which  PMMs  will  be  permitted  for 
purchases  by  governmental  and 
nonprofit  entities.  The  governmental 
and  nonprofit  entities  must  meet  FHA 
credit  standards,  and  the  term  of  the 
mortgage  will  be.  as  discussed  above,  for 
no  more  than  five  years,  rather  than  the 
usual  thirty-year  term.  The  Department 
anticipates  that  the  PMMs  will  be  paid 
in  full  in  less  than  five  years  when  the 
governmental  or  nonprofit  entity  sells 
die  property  to  a  qualified  Individual 
purchaser.  With  these  safeguards  in 
place,  the  Department  will  not 
encounter  the  costs  of  continued 
serricine.  defaults,  and  foreclosures  that 
it  did  when  it  used  PMMs  to  sell 
acquired  properties  to  individuals. 
Thus,  the  Department  has  determined 
that  the  risks  to  the  insurance  funds, 
and  the  ancillary  costs,  will  be 
negligible. 

Section  291. 105(a)  is  being  amended 
to  provide  that  owner-occupant 
purchasers  will  be  given  a  priority  in 
the  competitive  bid  sales  method.  (The 
definition  of  owner-occupant  purchaser 
is  being  amended  to  limit  it  to 
purchasers  who  intend  to  occupy  the 
property  as  their  primary  residence. 
Governmental  entities  and  private 
nonprofit  organizations  that  purchase 
properties  for  use  in  affordable  housing 
programs  are  included  in  a  new  category 
of  purchaser — direct  sale  purchaser — 
added  in  this  rule.)  In  revitalization 
areas,  the  priority  for  owner-occupant 
purchasers  will  be  available  for  up  to  30 
days  and  only  for  properties  offered 
with  FHA  mortgage  insurance.  In  all 
other  areas,  the  priority  will  be  available 
for  all  properties  for  a  period  of  time  to 
be  set  by  the  Field  Office,  depending  on 
local  circumstances.         

The  existing  rule  at  24  CFR  291.105(b) 
provides  that  HUD  will  pay  the 
financing  and  closing  costs  in  an 
amount  requested  by  the  purchaser  up 
to  6  percent  of  the  purchase  price.  This 
rule  removes  the  6  percent  Hmitation. 
and  provides  that  the  Secretary  will 
determine  the  maximum  limit 
appropriate  for  the  area.  HUD's 
experience  with  the  program  has  shown 
that  the  amovmt  of  closing  costs  a  seller 
pays  fluctuates  with  market  conditions 
and  by  geographic  area.  The  removal  of 
the  limitation  will  allow  for  more 
flexibility  to  adjust  the  amount 
according  to  local  circximstances.  No 
change  is  being  made  with  regard  to 
brokers'  fees. 

The  rule  also  amends  $  291.110(a)  to 
allofw  the  discount  on  direct  sale 
purchases  to  be  determined  by  the 
Secretary  as  appropriate,  but  not  less 
than  10  percent.  The  amount  of  the 
discount  may  vary,  depending  on  the 
location  of  the  property  or  the  number 


of  properties  purchased  in  a  single 
transaction.  This  change  will  help 
organizations  who  purchase  properties 
for  use  in  homeownership  programs,  as 
well  as  for  affordable  rental  housing  and 
housing  for  the  homeless.  A  similar 
change  is  being  made  to  §  291.110(b) 
with  regard  to  direct  sales  to  displaced 
persons  who  will  occupy  the  property. 

Section  291.110(a)  is  also  being 
amended  to  set  out  the  procedure  by 
which  potential  piu^asers  under  the 
direct  sales  programs  are  notified  of 
eligible  properties. 

The  rule  also  amends  §  291.110  to 
allow  for  a  direct  sale  to  an  individual 
or  other  entity  not  otherwise  specified 
in  §  291.110.  From  time  to  time, 
situations  have  arisen  in  which  the 
Department  has  deemed  it  desirable  to 
sell  a  property  directly  to  an  individual 
(e.g.,  when  a  sale  failed  due  to  the  fault 
of  HUD)  but,  because  the  individual  did 
not  meet  the  criteria  set  out  in  §  291.110 
for  direct  sales,  was  unable  to  do  so. 
Therefore,  the  rule  will  provide  that 
authority  if  a  finding  is  made,  in 
writing,  that  such  a  sale  would  further 
the  goals  of  the  National  Housing  Act 
and  would  be  in  the  best  interests  of  the 
Secretary. 

Section  291.130.  Closing,  is  being 
amended  with  regard  to  extensions  of 
scheduled  closings  of  sales.  Under 
§  291.130(b),  15-day  extensions  are 
granted  where  a  scheduled  closing 
cannot  be  met  for  reasons  beyond  the 
control  of  the  purchaser  and  HUD  has 
reason  to  believe  that  the  sale  will  close 
within  a  reasonable  time.  The  rule 
currently  provides  that  a  request  for  an 
extension  must  be  accompanied  by  a 
non-refundable  fee  in  an  amount  from 
$10  to  $25  a  day.  Experience  has  shown 
that  extensions  are  often  necessary 
through  no  fault  of  the  purchaser,  and 
that  the  policy  in  many  instances  works 
an  unnecessary  hardship  on  owner- 
occupant  buyers.  Therefore,  to  provide 
a  measure  of  relief  to  its  purchasers, 
while  at  the  same  time  not  imduly 
penalizing  HUD  for  the  delay  (since  it 
is  the  buyer's  responsibility  to  select  the 
funding  lender),  §  291.130(b)  is  being 
amended  to  permit  the  initial  15-day 
extension  at  no  cost  to  owner-occupant 
purchasers  where  documentation 
indicates  that  (1)  proper  and  timely  loan 
application  was  made.  (2)  the  delay  is 
not  the  fault  of  the  buyer,  and  (3) 
mortgage  approval  is  imminent.  In 
addition,  this  section  is  being  amended 
to  allow  extensions  at  no  cost,  at  any 
time  and  to  any  purchaser,  where  the 
delay  is  the  fault  of  HUD  or  a  direct 
endorsement  lender.  Delays  of  this 
natiire  are  most  commonly  associated 
with  the  closing  of  sales  involving 
Section  203(k)  financing. 


Finally,  §  291.135.  Forfeiture  of 
earnest  money  deposits,  is  being 
amended  with  regard  to  return  of 
earnest  money  deposits  to  owner- 
occupants  and  direct  sale  purchasers. 
The  current  rule  provides  that,  in  the 
case  of  insured  sales,  100  percent  of  the 
earnest  money  deposit  will  be  returned 
to  an  owner-occupant  purchaser  where 
HUD  (or  a  Direct  Endorsement  lender 
using  HUD  guidelines)  determines  that 
the  purchaser  is  not  an  acceptable 
borrower.  The  amendment  provides 
that,  in  the  case  of  an  iminsured  sale, 
100  percent  of  the  earnest  money 
deposit  made  by  an  owmer-occupant 
purchaser  will  be  returned  where  the 
purchaser  is  pre-approved  for  mortgage 
financing  in  an  appropriate  amount  by 
a  recognized  mortgage  lender  and, 
despite  good  faith  efforts,  is  unable  to 
obtain  mortgage  financing.  Such 
situations  may  arise  where,  even  though 
the  purchaser  has  been  approved  for  a 
loan,  the  lender  will  not  accept  a 
mortgage  on  the  particular  property 
being  purchased.  For  uninsured  sales, 
where  an  owner-occupant  purchaser  has 
not  been  preapproved  and  despite  good 
faith  efforts  cannot  obtain  mortgage 
financing,  50  percent  of  the  earnest 
money  deposit  would  be  returned.  For 
purposes  of  this  rule,  "pre-approved" 
means  a  commitment  has  been  obtained 
from  a  recognized  mortgage  lender  for 
mortgage  financing  in  a  specified  dollar 
amount  sufficient  to  purchase  the 
property.  (This  definition  is  being  added 
to  §291.5.) 

Occupied  Conveyance  (24  CFR  Part  203) 

One  of  the  situations  described  in  24 
CFR  203.670  when  HUD  will  accept 
conveyance  of  occupied  property  for  the 
Single  Family  Property  Disposition 
program  is  when  it  is  in  the  Secretary's 
interest,  the  property  is  habitable,  and 
the  remaining  occupants  meet  certain 
eligibility  criteria  (§  203.670(b)(3)).  The 
criteria  for  determining  the  Secretary's 
interest  are  described  in  24  CFR  203.671 
as: 

(1)  Occupancy  of  the  property  is 
essential  to  protect  it  from  vandalism 
from  time  of  acquisition  to  preparation 
for  sale; 

(2)  The  average  time  in  inventory  for 
HUD's  unsold  inventory  in  the 
residential  area  in  which  the  property  is 
located  exceeds  six  months;  and 

(3)  With  respect  to  multi-unit 
properties,  the  marketabiUty  of  the 
property  would  be  improved  by 
retaining  occupancy  of  one  or  more 
units. 

Under  the  current  rule,  the 
Department  has  no  authority  to  accept  a 
property  occupied  to  avoid  the  payment 
of  excessive  eviction  or  relocation 
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expenses  required  by  a  local 
government.  These  are  not  frequent 
occurrences,  but  these  costs  have  to  be 
paid  by  the  mortgagee  and  reimbursed 
by  the  Department  in  the  claim  for 
insurance  benefits.  The  Department 
believes  that,  in  the  interest  of  cost- 
efiiactiveness,  the  rule  should  allow  for 
the  acceptance  of  an  occupied  property, 
without  requiring  that  all  other 
ehgibibty  criteria  be  met  by  the 
remaining  occupants,  where  a  state  or 
local  law  requires  the  payment  of  high 
eviction  costs  or  excessive  relocation 
expenses  as  i>art  of  the  eviction  process. 
This  amendment  gives  the  Department 
the  flexibihty  necessary  to  determine 
whether  it  is  more  advantageous  to 
accept  conveyance  of  the  property 
occupied  rather  than  incur  the  excessive 
costs  that  would  be  generated  by  an 
eviction.  The  occupied  conveyance  rule 
at  24  CFR  203.670  and  203.671  is  being 
amended  to  implement  this  policy. 

A  technical  correction  is  also  being 
made  to  the  occupied  conveyance 
regulations  at  §§  203.675(b)(4)  and 
203.676  to  conform  with  an  earlier 
amendment  to  the  rule  published  on 
September  16, 1991  (56  FR  46964).  That 
amendment  added  long-term  or 
permanent  illness  or  injxuy  of  an 
occupant,  in  addition  to  temporary 
ilbiess  or  injury,  as  a  criterion  for 
accepting  conveyance  of  an  occupied 
property.  Sections  203.675(b)(4)  and 
203.676  are  being  amended  by  this  rule 
to  conform  those  sections  to  the 
September  16, 1991  amendment. 

n.  Other  Matters 

Paperwork  Reduction  Act 

The  changes  in  this  rule  do  not  aSect 
the  information  collection  requirements 
for  the  Single  Family  Property 
Disposition  program  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  and  assigned  OMB 
control  numbers  2502-0306. 

Executive  Order  12291,  Federal 
Regulation 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(d)  of  the  Executive  Order  on  Federal 
Regulation  issued  by  President  Ronald 
Reagan  on  February  17, 1981.  An 
analysis  of  the  rule  indicates  that  it  will 
not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  of  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 


ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

National  Environmental  Policy  Act 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(c)  of  the 
National  Environmental  Pohcy  Act  of 
1969.  The  Finding  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  Room  10276,  451 
Seventh  Street  SW..  Washington,  DC 
20410. 

Executive  Order  12612.  Federalism 

The  General  Coxmsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  The  rule 
involves  procedures  for  the  sale  of  HUE>- 
acquired  single  family  homes,  and  will 
not  affect  the  relationship  between  the 
Federal  Government  and  State  and  local 
governments.  Therefore,  it  is  not  subject 
to  review  iinder  the  Order. 

Executive  Order  12606.  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  will  not  have 
a  significant  impact  on  the  family 
formation,  maintenance,  and  general 
well-being,  and  thus  is  not  subject  to 
review  imder  the  Order.  The  rule 
governs  the  procedures  luider  which  the 
Department  sells  acquired  single  family 
property.  Any  effect  on  the  femily 
would  be  indirect  and  insignificant 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
governs  the  procedures  under  which  the 
Department  sells  acqiiired  single  family 
property. 

Semiannual  Agenda  of  Regulations 

This  rule  was  listed  as  item  number 
1460  in  the  Department's  Semiannual 


Agenda  of  Regulations  published  at  58 
FR  24382.  24413  on  April  26.  1993. 
under  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

Listof  Sub)ect8 

23  CFR  Part  203 

Hawaiian  Natives,  Home 
improvement  Loan  programs — bousing 
and  commimity  development.  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements.  Solar  energy. 

24  CFR  Part  291 

Commimity  facilities.  Homeless, 
Surplus  government  property,  Low  and 
moderate  income  housing,  Mortgages, 
Lead  poisoning,  Conflict  of  interests. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  title  24  of  the  Code  of  Federal 
Regulations  is  amended  to  read  as 
follows: 

PART  203-SINGLE  FAMILY 
MOFTTGAGE  INSURANCE 

1.  The  authority  citation  for  part  203 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1709, 1710. 1715b, 
and  1715u:  42  U.S.C  3535(d). 

2.  Section  203.670  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

§  203.670    Conveyance  of  occupied 
property. 

*        •        •        •        • 

(b)-  •  • 

(3)  It  is  in  the  Secretary's  interest  to 
accept  conveyance  of  the  property 
occupied  under  §  203.671,  the  property 
is  habitable  as  defined  in  §  203.673,  and. 
except  for  conveyances  under 
§  203.671(d),  eacn  occupant  who 
intends  to  remain  in  the  property  after 
the  conveyance  meets  the  eligibility 
criteria  in  §  203.674(b). 

3.  Section  203.671  is  amended  by 
adding  paragraph  (d)  as  follows: 

f  203.671    Criteria  for  detemtlnlng  the 
Secretery'e  intereet. 


(d)  The  high  cost  of  eviction  ox 
relocation  expenses  makes  eviction 
impractical. 

}203.S75    [AmwxM] 

4.  Section  203.675(b)(4)  is  amended 
by  removing  the  word  "temporary"  from 
the  first  sentence. 

5.  Section  203.676  is  amended  by 
removing  the  word  "temporary"  from 
the  second  sentence. 
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PART  291-OISPOSnnON  OF  HUD- 
ACQUIRED  SINGLE  FAMILY 
PROPERTY 

6.  The  authority  citation  for  part  291 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C  1709  and  171S(b):  42 
U.S.C  1441,  ISSla,  and  3535(d). 

7.  Section  291.1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

1291.1    PuipoM  and  scope. 

(a)  Purpose.  (1)  This  part  governs  the 
disposition  of  one-to-four  family 
properties  that  are  acquired  by  HUD  or 
are  otherwise  in  HUD's  custody. 
Detailed  policies  and  procedures  that 
must  be  followed  in  specific  areas  are 
issued  by  each  HUD  field  office. 

(2)  The  purpose  of  the  property 
disposition  program  is  to  reduce  the 
inventory  oi  acquired  properties  in  a 
manner  that  expands  homeownership 
opportimities,  strengthens 
neighborhoods  and  communities,  and 
ensures  a  maximum  return  to  the 
mortgage  insurance  fund. 

8.  Section  291.5  is  amended  by 
revising  the  definition  of  "Owner- 
occupant  purchaser"  and  by  adding 
definitions  for  "Direct  sale  purchaser". 
"Pre-approved".  "Purchase  money 
mortgage",  and  "Revitalization  area",  to 
read  as  follows: 


S291.5 


Deflnttiona. 


Direct  ttale  purchaser  means  a  State, 
governmental  entity,  tribe,  or  agency 
thereof;  a  private  nonprofit  organization 
as  defined  in  §  291.405  of  this  part; 
tenants  in  occupancy  who  are  offered 
the  right  of  first  refusal  to  purchase 
property  imder  §  291.100(a)(4)  of  this 
part;  displaced  persons  as  described  in 
§  291.110(b)  of  this  part;  and  other 
individuals  or  entities  as  described  in 
§  291.110(g)  of  this  part.  For  purposes  of 
this  part,  a  State  means  any  of  the 
several  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
the  Northern  Mariana  Islands,  the  Tfust 
Territory  of  the  Pacific  Islands,  and  any 
other  territory  or  possession  of  the 
United  States.  Governmental  entities 
include  those  with  general 
governmental  powers  [e.g.,  a  dty  or 
county),  as  well  as  those  with  Umited  or 
special  powers  (e.g.,  public  housing 
agencies). 

Owner-occupant  purchaser  means  a 
purchaser  who  intends  to  use  the 
property  as  his  or  her  principal 
residence. 

Pre-approved  means  a  commitment 
has  been  obtained  from  a  recognized 


mortgage  lender  for  mortgage  financing 
in  a  speidfied  dollar  amount  sufficient 
to  purchase  the  property. 

Purchase  money  mortgage,  or  PMM 
means  a  note  secured  by  a  mortgage  or 
trust  deed  given  by  a  buyer,  as 
mortgagor,  to  the  seller,  as  mortgagee,  as 
part  of  the  purchase  price  of  the  real 
estate. 

Revitalization  area  means  an  urban 
neighborhood  that  is  targeted  by  a  dty 
for  coordinating  affordable  housing 
programs  and  enhanced  supportive 
services,  and  where  a  significant 
number  of  HUD-owned  properties  have 
been  in  inventory  at  least  six  months. 
Alternatively,  HUD  may  target  urban 
areas  as  revitalization  areas  where  it  has 
a  significant  concentration  of  properties 
that  have  been  in  inventory  at  least  six 
months,  whether  or  not  targeted  by  a 
dty. 

*  *        *        •        • 

9.  In  §  291.100,  paragraphs  (a)(5),  (c), 
and  (d)  are  revised  to  read  as  follows: 

1291.100    Qenarai  policy. 

(a)*  •  * 

(5)  In  accordance  with  §  291.410  of 
this  part,  eligible  properties  may  be 
offered  to  providers  of  housing  for  the 
homeless  before  being  offered  for  sale  to 
the  general  public 

•  •        •        •        • 

(c)  Method  of  sale.  (1)  Properties  are 
sold  on  an  "as-is"  basis,  without  repairs 
or  warranties.  The  prindpal  method  of 
sale  is  the  competitive  sales  procedure, 
as  described  in  §  291.105  of  this  part 
Where  appropriate,  the  Secretary  may 
utilize  any  of  the  other  sales  procedures 
described  in  §  291.110  of  this  part. 

(2)  Properties  may  be  sold  imder  the 
following  programs: 

(i)  Insured.  A  property  that  HUD 
believes  meets  the  intent  of  the 
Minimum  Property  Standards  (MPS)  for 
existing  dwellings  (i.e.,  structurally 
soimd,  free  of  roof  leaks,  with  operable 
mechanical  system)  will  be  offered  for 
sale  in  "as-is"  condition  with  mortgage 
insiirance  available,  as  described  in 
§291.115  of  this  part 

(ii)  Insured  with  repair  escrow.  A 
property  that  requires  no  more  than 
$5,000  for  repairs  to  meet  the  intent  of 
the  MPS,  as  determined  by  the 
Secretary,  will  be  offisred  for  sale  in  "as- 
is"  condition  with  mortgage  insurance 
available,  provided  the  mortgagor 
establishes  a  cash  escrow  to  ensure  the 
completion  of  the  required  repairs,  as 
described  in  §291.120. 

(iii)  Uninsured.  A  property  that  fails 
to  qualify  imder  either  paragraph  (c)(2) 
(i)  or  (ii)  of  this  section  will  be  offered 
for  sale  in  "as-is"  condition  without 
mortgage  insurance  available,  as 
described  in  §  291.125. 


(d)  Financing.  (1)  Except  as  provided 
in  paragraph  (d)(2)  of  this  section,  the 
purchaser  is  entirely  responsible  for 
obtaining  financing  for  purchasing  a 
property. 

(2)  In  revitalization  areas  targeted 
either  by  HUD  or  by  a  city,  HUD  will 
take  back  purchase  money  mortgages 
(PMMs)  on  property  purchased  by 
governmental  entity  or  private  nonprofit 
organization  direct  sale  purchasers  who 
purchase  property  for  ultimate  resale  to 
owner-occupant  purchasers  with 
incomes  at  or  below  115  percent  of  the 
area  median  income.  PMMs  will  be 
available  for  85  percent  of  the  purchase 
price,  at  market  rate  interest,  for  a 
period  not  to  exceed  five  years. 
Mortgagors  must  meet  FHA  mortgage 
credit  standards. 


10.  In  §  291.105,  paragraphs  (a), 
(b)(l)(i)  and  the  first  sentence  of 
paragraph  (c)  are  revised  to  read  as 
follows: 

f  291 .1 05    Competitive  ealee  procedure. 

(a)  General.  (1)  Properties  are  sold  to 
the  general  public  on  a  competitive  bid 
basis  throu^  local  real  estate  brokers.  If 
a  property  fails  to  generate  an 
acceptable  bid  or  offer  during  the 
bidding  period,  it  will  remain  on  the 
market  for  an  extended  Usting  period,  as 
described  in  paragraph  (f)  of  this 
section. 

(2)  In  areas  designated  as 
revitahzation  areas,  priority  will  be 
given  to  owner-occupant  purchasers  for 
properties  offered  with  FHA  mortgage 
insurance  for  a  period  of  up  to  30  days. 
In  all  other  areas,  priority  will  be  given 
to  owner-occupant  purchasers  for  a 
period  of  time  to  be  set  by  the  local 
Field  Office,  depending  on 
circumstances  in  the  areas. 

(b)  Net  offer.  (l)(i)  If  requested  by  the 
purchaser  in  the  bid,  HUD  will  pay  all 
or  a  portion  of  the  financing  and  loan 
closing  costs  and  the  broker's  sales 
commission,  not  to  exceed  the 
percentage  of  the  purchase  price 
determined  appropriate  by  the  Secretary 
for  the  area.  In  no  event  will  the  amount 
for  broker's  sales  commission  exceed  6 
percent  of  the  purchase  price,  except  for 
cash  bonuses  as  described  in  paragraph 
(b)(l)(ii)  of  this  section.  •  *  • 

(c)  Acceptable  bid.  HUD  will  accept 
the  bid  producing  the  greatest 
acceptable  net  return  to  HUD  and 
otherwise  meeting  the  terms  of  HUD's 
offering  of  the  property,  with  priority 
given  to  owner-occupant  piircnasers  as 
described  in  paragraph  (a)(2)  of  this 
section.  •  •  • 

•        •        •        •        • 

11.  Section  291.110  is  amended  by 
revising  paragraphs  (a)  and  (b)(1),  and 
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by  adding  paragraph  (g),  to  read  as 
follows: 

1291.110    Other  aalaa  prooadure*. 

(a)  Direct  sales  to  governmental 
entities  and  private  nonprofit 
organizations  (1)  State  and  local 

governments,  public  agencies,  and 
qualified  private  nonprofit  organizations 
may  purcnase  properties  on  a  direct  sale 
basis,  at  a  discoimt  off  the  list  price 
determined  by  the  Secretary  to  be 
appropriate,  but  not  less  than  10 
percent,  for  use  in  HUD  and  local 
housing  or  homeless  programs.  The 
amount  of  the  discount  may  vary, 
depending  on  the  area  or  the  number  of 
properties  purchased  In  a  single 
transaction. 

(2)  (i)  Direct  sale  purchasers,  except 
tenants  in  occupancy  and  displacees, 
under  paragraph  (a)(1)  of  this  section 
must  designate  geographical  areas  of 
Interest,  by  ZIP  code,  to  appropriate 
HUD  Field  Offices.  Upon  request,  after 
properties  have  been  offered  for  sale  to 
owner-occupant  purchasers  and  before 
they  are  listed  for  sale  to  the  general 
public.  Field  Offices  will  notify  direct 
sale  purchasers  in  writing  when  eligible 
properties  become  available  in  the  areas 
designated  by  the  purchaser.  Field 
Offices  will  coordinate  the 
dissemination  of  the  information  to 
ensiue  that  where  more  than  one 
purchaser  designate  a  specific  area, 
those  piuchasers  receive  the  Ust  of 
properties  at  the  same  time,  based  on 
intervals  agreed  upon  between  HUD  and 
the  piut±asera.  Properties  will  be  sold 
on  a  firat  come- first  served  basis. 

(ii)  Direct  sale  purchasera  must  notify 
HUD  of  preliminary  interest  in  specific 
properties  within  five  days  of  the 
notification  of  available  properties 
(where  notification  is  by  mail,  the  five 
days  will  begin  to  run  five  days  after 
mailing).  Those  properties  in  which 

Eurchasers  express  an  interest  will  be 
eld  off  the  market  for  a  ten-day 
consideration  and  inspection  period. 
Other  properties  on  the  list  will 
continue  to  be  processed  for  public  sale. 
HUD  may  Umit  the  number  of  properties 
held  off  die  market  for  a  purchaser  at 
any  one  time,  based  upon  the 
purchaser's  financial  capacity  as 
determined  by  HUD  and  upon  past 
performance  in  HUD  programs.  At  the 
end  of  the  ten-day  consideration  and 
insp>ection  period,  properties  in  which 
no  direct  sale  purchaser  has  expressed 
a  specific  intent  to  purchase  wUl  be 
offered  for  sale  to  the  general  public. 
Properties  in  which  a  direct  sale 


purchaser  expressed  an  intent  to 
purchase,  during  the  ten-day  period, 
will  continue  to  be  held  off  the  market 
p>ending  receipt  of  the  sales  contract.  If 
a  sales  contract  is  not  received  within  a 
time  period  of  up  to  ten  days,  as 
determined  by  HUD,  follovtring 
expiration  of  the  ten-day  consideration 
and  inspection  period,  and  no  other 
direct  sale  purchaser  has  expressed  an 
interest,  then  the  property  will  be 
offered  for  sale  to  the  general  public. 

(b)  Direct  sales  to  displaced  persons. 
(1)  At  the  discretion  of  the  field  office 
manager,  properties  ehgible  for  insiued 
financing  are  offered  for  direct  sale,  at 
a  discount  off  the  list  price  determined 
by  the  Secretary  to  be  appropriate,  but 
not  less  than  10  percent,  to  displaced 
persons  who  will  occupy  the  properties. 
Properties  offered  will  be  only  those  in 
the  general  area  in  which  the 
displacement  is  occurring. 

(g)  Direct  sales  to  other  individuals  or 
entities.  A  direct  sale  may  be  made  to 
an  individual  or  entity  that  does  not 
meet  any  of  the  categories  specified  in 
this  section,  if  a  finding  is  made  by  the 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner  or  his  or  her 
designee  in  writing  that  such  a  sale 
would  further  the  goals  of  the  National 
Housing  Act  and  would  be  in  the  best 
interests  of  the  Secretary. 

12.  In  §  291.130,  paragraph  (b)(2)  is 
revised  and  paragraph  (b)(3)  is  added  to 
read  as  follows: 

1291.130    Cloelng. 


(b)  Extensions.  '  •  • 

(2)  A  request  for  an  extension  must  be 
in  writing,  accompanied  by  the  non- 
refundable fee  in  an  amount  not  less 
than  $10  a  day  or  more  than  S25  a  day, 
except  as  provided  in  paragraph  (b)(3)  of 
this  section.  The  amount  chdrged  by  a 
field  office  depends  on  circumstances  in 
the  area,  such  as  the  average  holding 
costs  to  HUD,  the  average  sales  price  of 
properties,  and  the  number  of  sales  that 
tail  to  close.  Extensions  will  be  granted 
in  15-day  increments  only.  If  a  closing 
occurs  in  fewer  than  15  days,  the 
pmtiiaser  credited  for  any  unused 
portion  of  the  extension  fee. 

(3)  The  initial  15-day  extension  will 
be  provided  to  owner-occupant 
purchasers  at  no  cost  if  documentation 
is  provided  indicating  that  proper  and 
timely  loan  application  was  made,  that 
the  delayed  closing  is  not  the  fault  of 
the  buyer,  and  that  mortgage  approval  is 
imminent.  An  extension  will  be 


provided  at  any  time  and  to  any 
purchaser  at  no  cost  where  the  delay  is 
the  fault  of  HUD  or  a  direct 
endorsement  lender.  In  the  case  of  a 
Section  203(k)  loan,  an  extension  of  up 
to  30  days  will  be  granted  at  no  cost 
where  documentation  indicates  the 
buyer  is  not  the  cause  for  the  delay. 

13.  Section  291.135  is  amended  by 
redesignating  paragraph  (c)(l)(v)  as 
paragraph  (c)(l)(vi),  by  adding  a  new 
paragraph  (c)(l)(v),  by  revising 
paragraph  (c)(2),  and  by  adding  a  new 
paragraph  (d),  to  read  as  follows: 


S291.135 
deposits. 


Forfeiture  of  eameat  money 


(c)*   •   • 

(1)"   •  • 

(v)  In  the  case  of  an  uninsured  sale, 
and  the  purchaser  was  pre-approved  for 
mortgage  financing  in  an  appropriate 
amount  by  a  recognized  mortgage 
lender,  where  the  purchaser  is  unable, 
despite  good  faith  efforts,  to  obtain 
mortgage  financing;  or 

(vi)»  •  • 

(2)  In  those  instances  where  the 
purchaser  was  not  pre-approved  for 
mortgage  financing  by  a  recognized 
mortgage  lender,  and  despite  good  faith 
efforts  by  the  purchaser  there  is  an 
inability  to  obtain  a  mortgage  loan  from 
a  recognized  mortgage  lender,  50 
percent  of  the  earnest  money  deposit 
will  be  returned. 

(d)  Direct  sale  purchasers  except 
tenants  in  occupancy  or  displacees.  (1) 
The  entire  earnest  money  deposit  will 
be  returned  to  a  direct  sale  purchaser, 
except  tenants  in  occupancy  or 
displacees,  who  fails  to  close  where, 
since  the  contract  of  sale  was  signed: 

(i)  In  the  case  of  an  insured  sale,  HUD 
(or  a  Direct  Endorsement  lender  using 
HUD  guidelines)  determines  that  the 
purchaser  is  not  an  acceptable  borrower; 
or 

(ii)  For  other  good  cause,  as 
determined  by  the  field  office. 

(2)  Direct  sale  purchaser  who  are 
tenants  in  occupancy  or  displacees  are 
subject  to  the  earnest  money  forfeiture 
rules  that  apply  to  owner-occupant 
purchasers,  as  described  in  paragraph 
(c)  of  this  section. 

Dated:  September  24, 1993. 
NichoUa  P.  Ratsiiias, 

Assistant  Secretary  for  Housing — Federal 

Housing  Commissioner. 

[PR  Doc.  93-25629  Filed  ia-19-«3;  8;45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Tranelt  Admlnletration 

[DodotM-A] 

Recommended  Fire  Safety  Practlcee 
for  TraneH  Bue  and  Van  Materlale 
Selection 

AGENCY:  Federal  Transit  Administration. 

DOT. 

ACnON:  Notice. 

summary:  The  Federal  Transit 
Administration  (FTA),  after  receiving 
comments  on  two  previously  published 
Notices,  is  revising  its  Recommended 
Fire  Safety  Practices  for  Transit  Bus  and 
Van  Materials  Selection  guidelines.  This 
Notice  describes  FTA's  recommended 
procedure  for  testing  the  ability  of  foam 
materials  to  retain  fire  retardant 
chemicals  after  they  have  been  exposed 
to  water,  discusses  FTA's  position  on 
smoke  emission  performance  criteria  for 
seat  cushions,  and  corrects  a 
typographical  error.  These  practices  are 
recommendations  rather  than 
reqtiirements  and  are  not  binding  on 
FTA's  grantees,  but  do  reflect  FTA's 
interest  in  promoting  safety  issues. 
DATES:  Effective  date:  October  20, 1993. 
FOR  FURTHER  MFORMATION  CONTACT:  For 
program  issues:  Judy  Meade,  Acting 
Deputy  Director,  or  Roy  Field.  Transit 
Sarety  Spedalist,  both  of  the  Office  of 
Safety  and  Security,  (202)  366-2896 
(telephone)  or  (202)  366-3765  (fax). 

SUPPt.EMENTARY  INFORMATION: 

L  Overview 

A.  Introduction 

In  this  Notice  FTA  makes  one  change 
in  its  "Recommendations  for  Testing  the 
Flammability  and  Smoke  Emission 
Characteristics  of  Transit  Bus  and  Van 
Materials"  (Recommended  Practices), 
which  are  contained  in  Table  1  of  this 
notice,  and  which  previously  have  been 
published  in  the  Federal  Register. 
Specifically,  FTA  recommends  the  use 
of  FED-STD-191A  Test  Method  5830 
(191A)  to  test  the  ability  of  foam 
materials  to  retain  fire  retardant 
chemicals  if,  in  the  opinion  of  the 
grantee  based  on  its  own  unique 
operating  conditions,  the  foam  materials 
will  be  exposed  to  water.  This  change  is 
located  in  Note  3  to  Table  1.  FTA  makes 
no  other  change  in  its  Recommended 
Practices. 

In  addition,  we  discuss  FTA's 
position  concerning  smoke  emission 
performance  criteria  and  toxicity 
requirements,  and  we  clarify  a 
typographical  error  that  appeared  in  the 
Notice  published  on  January  13, 1992. 


B.  Organization  of  the  Notice 

This  Notice  consists  of  five  sections  of 
text,  the  first  four  of  which  discuss, 
generally,  the  development  of 
procedures  used  to  test  the  flammability 
and  smoke  emission  characteristics  of 
certain  materials,  the  issues  raised  in 
two  previoiisly  published  related 
Notices,  the  decisions  made  by  the  FTA 
in  this  Notice,  and  comments  addressed 
to  the  January  13. 1992.  Notice.  Section 
V.  Recommended  Practices,  consists  of 
subsections  entitled  "Scope." 
"Application,"  and  "Recommended 
Test  Procedures  and  Performance 
Criteria."  which  together  comprise 
FTA's  "Recommended  Practices  for 
Testing  the  Flammability  and  Smoke 
Emission  Characteristics  of  Transit  Bus 
and  Van  Materials."  The  "Scope" 
subsection  explains  the  reason  for  these 
recommendations,  "Application" 
indicates  the  types  of  vehicles  covered 
by  the  recommendations,  and 
"Recommended  Test  Procedures  and 
Performance  Criteria"  provides  general 
directions  for  testing  certain  materials. 

The  most  important  pari  of  this 
Notice,  however,  is  contained  in  Table 
1  and  in  the  Notes  following  it.  Table  1 
contains  the  actual  recommended  test 
procedures  for  certain  components  of 
buses  and  vans,  namely,  seats,  panels, 
floors,  and  insulating  materials.  (See 
Table  1).  The  Notes,  labelled  1  through 
g.  modify  or  explain  those  specific 
testing  procedures.  This  Notice 
concerns  Note  3  in  particular. 

A  list  of  defined  terms  and  references 
also  follows  Table  1. 

n.  Background 

A.  The  Test  Procedures 

FTA's  Recommended  Practices  for 
transit  bus  and  van  materials  are  based 
on  another  set  of  FTA  Recommended 
Practices,  "Recommended  Fire  Safety 
Practices  for  Rail  Transit  Materials 
Selection"  published  in  the  Federal 
Rs^er  on  August  14, 1984,  at  49  FR 
32482.  Neither  set  of  Recommended 
Practices  is  regulatory  in  nature.  Rather, 
they  are  recommendations  containing 
vclimtary  testing  procedures  (see  Table 
1  and  accompanying  Notes),  which  are 
intended  to  be  used  to  assess  the  fire 
risk  of  certain  materials.  The  testing 
procedures  are  small-scale  laboratory 
tests  designed  by  organizations  such  as 
the  American  Society  for  Testing 
Materials  (ASTM)  and  the  Federal 
Aviation  Administration  (FAA).  and  are 
used  to  determine  how  quickly  certain 
materials  will  bum  and  the  amount  of 
smoke  density  the  fire  will  produce. 
These  laboratory  tests  do  not  duplicate 
actual  fire  conditions,  but  nevertheless 
have  been  proven  to  result  in  the 


selection  of  materials  that  reduce  the 
threat  of  fire,  thus  reducing  injuries  and 
property  damage  resulting  bom  fires. 
Similar  guidelines  have  been  published 
by  the  Federal  Railroad  Administration 
(FRA)  for  railroad  passenger  cars  and  by 
the  National  Fire  Protection  Association 
(NFPA)  in  its  130  Standahi  for  Fixed 
Guideway  Transit  Systems. 

B.  Prior  Notices 

This  Notice  is  the  third  that  FTA  has 
published  about  its  Recommended 
Practices  for  bus  and  van  materials,  and 
responds  to  an  issue  that  was  raised  in 
bom  of  the  previous  Notices.  In  the  first 
Notice,  published  in  the  Federal 
Register  on  July  2. 1990,  at  55  FR  27402. 
(first  Notice),  FTA  asked,  in  general, 
whether  FTA's  Recommended  Practices 
for  transit  buses  and  vans  should  be 
modified.  Several  commenters 
suggested  that  we  change  the  particular 
recommended  procedure  used  to  test 
whether  water  will  dilute  fire  retardant 
chemicals  from  foam  cxishions.  In 
response  to  these  comments,  in  the 
Notice  published  in  the  Federal 
Register  on  January  13, 1992,  at  57  FR 
1360  (second  Notice),  FTA  changed  that 
partioilar  test  procedure— at  Note  3  to 
Table  1— by  deleting  the  words  "if 
appropriate".  Note  3  then  read,  "(tlhe 
sur&ce  flammability  and  smoke 
emission  characteristics  of  seat  cushion 
materials  should  be  demonstrated  to  be 
permanent  by  washing  according  to 
FED-STD-191A  Textile  Test  Method 
5830."  Because  191A  is  designed  for 
textiles  and  not  for  foams,  the  effect  of 
the  revision  of  Note  3  was  to  no  longer 
recommend  191A  for  foam  materials.  In 
the  second  Notice  FTA  also  specifically 
asked  for  comment  about  whether  any 
existing  test  could  be  used  in  lieu  of 
191A  for  foam  materials.  In  response  to 
that  request,  FTA  received  ten 
comments  in  support  of  191A  and 
thirteen  comments  in  support  of  ASTM- 
I>-3574  Standard  Methods  of  Testing 
Flexible  Cellular  Materials — Slab, 
Bonded,  and  Molded  Urethane  Foams 
Section  Jl  along  with  either  Sections  12 
or  13  (ASTM-D-3574).  This  Notice 
(third  Notice)  presents  a  simunary  of 
those  comments,  as  well  as  FTA's 
decision  concerning  the  use  of  a 
standard  test  for  foam  materials. 

It  is  important  to  note  that  comments 
were  received  on  other  issues  as  well 
and  those  comments  are  also  discussed 
and  addressed  below. 

m.  Discussion  of  FTA's  Dedsion  on  the 
Racunmaiidad  Test  Procedures  for  Fire 
Retardants  in  Foam  Materials 

In  response  to  comments  received  on 
the  second  notice,  discussed  below, 
FTA  has  made  only  one  change  to  its 
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Recommanded  Ptacticas,  snd  that 
change  coacnns  the  test  which  ahould 
b«  vuied  to  test  foam  mat8rial& 
Spedfically.  FTA  haftiviiissited  the 
words  "if  appropriate"  into  Note  3  of 
Table  1.  Note  3  now  reads  "Ulhe  surface 
flammabllity  and  smoke  emission 
characteristics  of  seat  cushion  materials 
should  be  demonstrated  to  be 
permanent  by  washing,  if  appropriate, 
according  to  FED-STD-191A  Textile 
Test  Method  5830."  As  indicated  by  the 
words  "if  appropriate,"  FTA  now 
believes  that  191A  is  a  relevant 
selection  criterion  only  for  foam 
materials  that,  in  the  opinion  of  the 
grantee  based  on  its  own  unique 
operating  conditions,  will  be  exposed  to 
water. 

We  note  that  191A  is  recommended 
by  the  Federal  Railroad  Administration 
and  by  the  National  Fire  Protection 
Association  in  its  130  Fixed  Guideway 
Transit  Systems  Standard. 

The  comments  on  191A  suggest  a 
need  for  a  standard  test,  representative 
of  the  transit  environment,  to  determine 
the  ability  of  foams  to  retain  fire 
retardant  chemicals  if  exposed  to  water. 
It  is  our  understanding  that  the  ASTM 
is  in  the  process  of  developing  a  suit^le 
test  for  the  retention  of  firecetardant 
chemicals  in  foam  materials.  Should 
such  a  test  be  developed,  the  FTA  will 
consider  updating  its  Recommended 
Practioes. 

IV.  Discussion  of  Conunants 

The  FTA  received  thirty-six 
comments  from  twenty-nine 
respondents  on  the  second  Notica 
Responding  organizations  included 
eight  materials  euppliers,  four  transit 
authorities,  five  seating  manufacturers, 
seven  bus  manufacturers,  a  State 
railroad  administration,  two 
consultants,  one  transit  industry 
organixation,  and  three  rubber 
companies.  Although  respondents  could 
comment  on  any  issue  under  the 
Recommended  Practices,  most  of  them 
focused  on  Note  3  to  Table  1.  which 
concerns  the  appropriate  method  for 
testing  the  ability  of  foam  materials  to 
retain  fire  retardant  chemicals  after  they 
have  been  e^qposed  to  water.  This  test 
method  is  called,  generically.  a  wash 
test. 

A.  Wash  Test 

In  general,  a  wash  test  is  designed  to 
determine  whether  fire  retardant 
chemicals  are  permanent,  or  whether 
water  will  dilute  them  from  foam 
cushions.  An  important  consideration  in 
selecting  a  particular  test  is  to  match  the 
characteristics  of  the  test  to  the  actual 
operating  conditions  of  a  particular 
transit  system.  Thirteen  respondents 


recommended  the  ASTM-D-3574  in  the 
belief  that  it  most  appropriately 
corresponded  to  the  actual  transit 
environmenL  Ten  respondents  believed 
otherwise  and  recommended  191A  as 
the  standard  test 

The  comments  were  about  evenly 
di^ded  because  the  respondents  were 
uncertain  about  how  much  water  is 
necessary  to  replicate  transit  operating 
conditions.  Respondents  who  supported 
ASTM-D-3574,  a  steam  autoclave  test, 
claimed  that  191A  does  not  replicate  the 
transit  operating  environment  oecause 
they  believe  it  is  unnecessarily 
stringent,  requiring  a  foam  material  to 
be  soaked  continuously  for  24  hours  in 
water  that  is  changed  every  15  minutes. 
Because  most  transit  agencies  cover 
their  foam  materials  with  nonponnis 
vinyl,  these  respondents  maintained 
that  it  is  highly  unlikely  that  foams  used 
in  transit  buses  and  vans  will  ever  be 
submerged  in  water  to  that  extent.  On 
the  other  hand,  these  respondents 
maintained.  ASTM-D-3574  does 
replicate  the  actual  operating  conditions 
of  transit  buses  and  vans  because  it 
merely  expKMes  the  foam  to  water  but 
does  not  submerge  it  in  water. 

In  contrast,  resmmdents  who  favored 
191A  maintainedthat  its  adoption  was 
in  the  best  interest  of  safety,  precisely 
because  it  is  so  stringent.  These 
respondents  stated  that  transit  systems 
often  encoimter  situations  in  which 
cushions  are  soaked  with  water,  for 
instance,  wdien  a  bus  window  is  left 
open  in  a  rain  storm,  v^en  a  %vet 
passenger  sits  down,  or  when  a 
passenger  spills  a  drink  on  a  seat  Given 
these  operating  conditions,  respondents 
favoring  191A  believed  that  the  steam 
autoclave  test  method  \ised  in  ASTM- 
D-3574  did  not  adequately  replicate 
transit  operating  conditions. 

B.  Smoke  Emission  Criteria  for  Seat 
Cushions 

Seven  respondents  suggested 
changing  the  performance  criteria  (See 
Table  1)  corresponding  to  the  seat 
cushion  category.  These  respondents 
wanted  to  make  the  seat  cusnion  smoke 
emission  criteria  at  four  minutes  mora 
restrictive,  changing  it  from  200  to  175. 
FTA  decided  that  this  change  vras 
unnecessary,  because  the  200-level 
criterion  is  consistent  with  the  National 
Fire  Prevention  Association  National 
Standard  130  (NFPA  130)  as  well  as 
with  FTA's  Recommended  Practices  for 
Rail  Transit  Vehicles. 

C.  Toxicity  Requirements 

Two  respondents  expressed  concern 
that  the  FTA  was  considering  adding 
toxicity  requirements  to  its 
Recommended  Practices,  and  asked  to 


be  kept  informed  of  any  FTA  activity  in 
that  direction.  The  FTA  has  lakea  no 
action  to  include  toxicity  in  its 
Recommended  Practices.  Instead.  FTA 
requested  the  National  Research 
Council's  CNRC)  Transportation 
Research  Board  and  Msterlels  Advisory 
Board  of  the  Commission  on 
Engineering  and  Technical  Systems  to 
assist  in  addressing  this  issue.  In 
response  to  this  request,  the  NRC 
established  a  Committee  on  Toxicity 
Hazards  of  Materials  Used  in  Rail 
Transit  Vehicles.  This  committee, 
consisting  of  representatives  of  industry 
and  academia,  has  reviewed  the  present 
state  of  knowledge  concerning 
combustion  toxicity,  identifykig  specific 
toxicity  hazards  related  to  the  use  of 
polymeric  materials  in  transit  vehicles. 
A  report,  "Fires  in  Mass  Transit 
Vehicles:  Guidelines  for  the  Evaluation 
of  Toxic  Hazards,"  was  published  on 
Jime  15, 1991,  and  reviews  the  test 
methods  used  to  evaluate  the  toxicity  of 
various  construction  materials  for 
transit  vehicles. 

D.  Carpet  Critical  Radiant  Flux 

One  respondent  noted  an  error  in  the 
Recommended  Practices  listed  in  Table 
1  as  published  in  the  January  13, 1992, 
Federal  Register  Notice.  The  Carpet 
Critical  Radiant  Flux  (C.R.F.)  as 
measured  in  Test  Procedure  ASTM-E- 
648  should  be  2.5  watts  per  sqtiare 
centimeter,  and  not  $.5  watts  per  square 
centimeter  which  appeared  in  the 
Notice.  (When  using  ASTM-E-648,  the 
greater  the  magnitude  for  C.R.F..  the  less 
flammable  the  material.)  This  error  has 
been  corrected  in  Table  1  accompanying 
this  Notice. 

V.  Recommended  Practices 

A.  Scope 

The  recommended  Fire  Safety 
Practices  for  Transit  Bus  and  Van 
Materials  Selection  are  directed  at 
improving  the  selection  practices  for 
interior  materials  procured  for  new 
vehicles  and  the  retrofit  of  existing 
vehicles.  Adoption  of  these 
recommended  fire  safety  practices  will 
help  to  minimize  the  fire  threat  in  these 
velticles  and,  thereby,  reduce  the 
injuries  and  damage  resulting  from  fires. 

B.  Application 

This  document  provides 
recommended  fire  safety  practices  for 
testing  the  flammabllity  and  smoke 
emission  characteristics  of  materials 
used  in  the  construction  of  transit  buses 
and  vans.  Vehicles  considered  as  trmsit 
buses  and  vans  are  those  used  for  urban, 
suburban,  rural,  and  specialized  transit 
services.  Types  covered  by  these 
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recommended  practices  are  revenue 
(passenger  carrying)  vehicles  that  are 
placed  in  mass  transit  service  by  a 
recipient  of  Federal  funds  from  the 
Federal  Transit  Administration.  Some  of 
the  functions  in  the  recommendations 
may  not  apply  to  all  vehicles  (e.g..  not 
all  vehicles  have  windscreens). 


C.  Recommended  Test  Procedures  and       to  be  used  in  the  construction  of 
Performance  Criteria  vehicles  have  been  tested  by  a 

(a)  The  materials  used  in  transit  buses     recognized  testing  laboratory,  and  that 


and  vans  should  be  tested  according  to 
the  procedures  and  performance  criteria 
set  forth  in  Table  1. 

(b)  Transit  agencies  should  requiro 
certification  that  combustible  materials 


the  results  ara  within  the  recommended 
limits. 
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TABLE  1:  RECOMMENDATIONS    FOR  TESTING   THE  FLAMMABILITY    AND  SMOKE  EMISSION 
CHARACTERISTICS    OF  TRANSIT    BUS  AND  VAN  MATERIALS 


Category 

Function 
of  Material 

Test 
Procedure 

Performance                                       | 
Criteria                                          1 

Seating 

Cushion' 2^  5,'- 

ASTM  D-3675 

i,<  25 

ASTM  E-662 

D,(1.5)<  100;D,(4.0)<  200 

Frame'58 

ASTM  E-162 

Is<35 

ASTM  E-662 

D,(1.5)<  100;D,(4.0)<  200 

Shroud^-' 

ASTM  E-162 

I,<35 

ASTM  E-662 

D,(1.5)<  100;D,(4.0)<  200 

Upholstery  ••3;'*'5 

FAR  25.853 
(Vertical) 

Flame  time  <  10  seconds; 
burn  length  <  6  inches 

ASTM  E-662 

Dj(4.0)<  250  coated;D,  (4.0)<  100  uncoated 

Panels 

Wall  '-^ 

ASTM  E-162 

',<  35 

ASTM  E-662 

D,(1.5)<  100; D,  (4.0)  <  200 

Ceiling  '-^ 

ASTM  E-162 

I,<  35 

ASTM  E-662 

D,(1.5)<  100;D,(4.0)<  200 

Partition  '•* 

ASTM  E-162 

I.<35 

ASTM  E-662 

Dj(1.5)<  100;  D,  (4.0)  <  200 

Windscreen  '•* 

ASTM  E-162 

Is<35 

ASTM  E-662 

D,(1.5)<  100;D,(4.0)<  200 

HVAC  Ducting  '-^ 

ASTM  E-162 

I,<35 

ASTM  E-662 

Dj  (4.0)<  100 

Light  Diffuser' 

ASTM  E-162 

I,<  100 

ASTM  E-662 

D,  (1.5)<  100;D,  (4.0)<  200 

Flooring 

Wheel  Well  and 
Structural^ 

ASTM  E-119 

Pass 

Carpeting 

ASTM  E-648 

C.R.F.  >  0.5w/cm2 

Insulation 

Thermal  '-'^ 

ASTM  E-162 

I.<25 

ASTM  E-662 

D,(4.0)<  100 

Acoustic  '-^'^ 

ASTM  E-162 

I,<  25 

ASTM  E-662 

D,  (4.0)<  100 

1 
Miscellaneous 

1 

Firewall' 

ASTM  E-119 

Pass 

Exterior  Shell'-* 

ASTM  E-162 

»,<  35 

ASTM  E-662 

D.(1.5)<  100;D,  (4.0)<  200 

*  Refers  to  Notes  on  Table 
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1.  Materials  laatsd  for  mHbo*  flaoMDabUky 
should  not  exhibit  any  flaming  runniz^g,  or 

flmning  dripping. 

2.  Hie  turnce  Qammability  and  imoke 
emissk>n  characteristica  of  teat  curiiioD 
materials  should  be  demonstrated  to  he 
pemuDeat  after  testing  •ooonUng  to  ASTM 
D-3574  Dynamic  Fatigue  Tests  Is  (Pio»dure 
B). 

3.  The  siirface  flammability  and  smoke 
emission  characteristics  of  a  material  should 
be  demonstrated  to  be  permanent  by 
washing,  if  appropriate,  according  to  FSD- 
STD-191A  Textile  To«  Method  5830. 

4.  The  sur&ce  flammdiUity  and  amoka 
emission  characteristics  of  a  material  sht>tild 
be  demonstrated  to  be  permanent  by  dry 
cleaning,  if  appropriate,  aooording  to  ASTM 
D-2724.  Materials  that  cannot  be  waahed  or 
dry-cleaned  should  be  so  labeled,  and  should 
meet  the  applicable  performance  criteria  after 
being  cleaned  as  recommended  by  the 
manufacturer. 

5.  ASTM  B-662  maximum  test  limits  for 
smoke  emlsston  (specific  optical  deoMty) 
shouldbe— ■autsdtoetthartfaeflanringor 
non-fkming  mode,  depending  on  which 
modegaoantes  mora  smoke. 

6.  Fknring  and  Fire  Wall  aaaen^liea 
should  meet  the  perft>rmance  critarla  during 
a  nominal  test  pwiod  determined  by  the 
transit  nroperty.  The  nominal  test  psriod 
should  be  twice  the  maximum  expected 
period  of  time,  under  noimal  drcumtences, 
tor  a  vehicle  to  come  to  a  complete,  safe  stop 
from  maximum  speed,  pliu  the  time 
necessaiy  to  ewcuaRo  all  psaeengetv  froD  a 
vehick  to  a  safe  area.  The  nnmtnal  taat 
period  should  not  be  kaa  tiMa  IS  aiimttes 
Only  one  specimen  need  be  tested.  A 
proportional  reduction  may  be  made  in 
dimensions  of  the  specimen  provided  that  it 
repreeents  a  true  test  of  Its  aMUty  to  petfmm 
as  a  baRier  against  vehicle  fires.  Penetrations 
(ducts,  piping,  etc}  should  be  desi^ied 
against  w.tlug  as  condnlts  fbr  fire  and  amoke. 


7.  Carpeting  should  be  teetad  in  aocoediag 
with  ASTM  B-648  with  Its  pMidia^.  if  the 
naddlne  is  used  in  actual  ^"■♦*^^*^*^^" 

8.  Arm  rests,  if  foamed  plastic,  are  tested 
as  cushions. 

9.  Testing  is  performed  «irilhoat  upholstery. 

Definition  of  Terms 

1.  Flame  spread  index  (Is)  as  defined 
in  ASTM  &-162  is  a  factor  darived  from 
the  rate  of  ptognsa  of  the  flame  front  (F) 
and  the  rate  of  heat  liberation  by  the 
material  imder  test  (Q).  such  that 
Is=FsxQ. 

2.  Specific  optical  density  Ps)  is  the 
optical  density  measured  over  unit  path 
length  within  a  chamber  of  unit  voltmie 
produced  from  a  specimen  of  tmit 
surface  area,  that  is  irradiated  by  a  heat 
flux  of  2.5  watts/cm*  for  a  specified 
period  of  time. 

3.  Surface  flammability  denotes  the 
rate  at  which  flames  will  travel  along 
surfaces. 

4.  Flaming  running  denotes 
continuous  flaming  material  leaviag  the 
site  of  the  f^l^1^no  matariAl  at  its  installed 
location. 

5.  Flaming  «^r4ppi»^o  rienntes  pffriodir 
dripping  of  flaming  materiel  fraan  the 
site  of  burping  materiel  at  ke  installed 
location. 

RefiBrenced  Fire  StaBdards 

Hm  eouroe  of  test  procedures  listed  in 
Table  1  is  as  follows: 

FED-STI>-191A-Textile  Test  Method 
S83t). 

Availability  from:  GensBal  Services 
Adriilnistialiun  Specificstions  Division. 


BaikUng  107.  Washington.  Navy  Yard. 
Washington.  DC  20407. 

(2)  Federal  Aviation  Administration 
Veitical  Bum  Test.  FAR-2S-85S. 

Aveiiable  from:  Superintendent  of 
Documents,  US  Guvetnuieul  fainting 
Office.  Washington,  DC  20402. 

(3)  American  Society  for  Testing 
Materials  (ASTM) 

(a)  Surface  Flammability  of  Materials 
Using  a  Radiant  Heat  Energy  Source. 
ASTM  E-162; 

(b)  Surface  Flammability  for  Flexible 
Cellular  Materials  Using  a  Radiant  Heat 
Energy  Source.  ASTM  EV-3675; 

(c)  Fire  Tests  of  Building  Construction 
and  Materials.  ASTM  E-119; 

(d)  Specific  Optical  Density  of  Smoke 
Generated  by  Solid  Materials.  ASTM  E- 
662; 

(e)  Bonded  and  Laminated  Apparel 
Fabrics.  ASTM  D-2724; 

(f)  Flexible  Cellular  Materials— Slab. 
Bonded,  and  Molded  Urethane  Foams, 
ASlldD-^3574. 

Available  from:  American  Society  for 
Testing  and  Materials.  1916  Race  Street. 
Philadelphia.  PA  19103. 

In  all  Instances,  the  most  recent  issue 
of  the  docoiBent  or  the  revision  in  effect 
at  the  time  of  request  should  be 
emplojred  in  the  evaluation  of  the 
material  specified  herein. 

Issued:  October  14. 19S3. 
Grace  CTankaii, 

[Fit  Dec  t>-2S7n  FOed  10-l»-«3: 8:45  am] 
■auNo  COM  4sio-sr-r 
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October  20,  1993 


S_-i 


Part  X 

Office  of 
Management  and 
Budget  

Budget  Rescissions  and  Deferrals;  Notice 


m 


LXJ 


54256 


Federal  Register  /  Vol  58.  No.  201  /  Wednesday,  October  20,  1993  /  Notices 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Budget  Reeeieeione  and  Oefsrrala 

To  the  Congress  of  the  United  States: 

In  accoKUtnce  with  the  Congressional 
Budget  and  Impoundment  Control  Act 


of  1974i  I  haeiiHh  report  eight  defoweh    Himian  Services,  and  State.  The  details 


of  budget  eadwalty.  totaling  41.2  billioB. 

These  defiarrals  afiact  Int 
Security  Assistance  prograae  as '' 
programs  of  the  Agency  for  F 
Development  and  the  Departments  of 
Agriculture,  Defianse.  Heallhand 


of  these  deferrals  are  contained  in  the 

attached  report. 

WilUamJ.CUiitoii. 

The  White  House.  October  13. 1993. 


sauNQ  cooc  aii»«i-M 


CONTENTS  OF  SPECIAL  MESSAGE 


DEFERRAL 
NO. 


D94-1 

II 
D94-2 


D94-3 
D94-4 
D94-5 


D94-6 


D94-7 


D94-8 


l'<^m 


WmS.i^ 


ITEM 

Funds  Appropriated  to  the  President: 

International  Security  Assistance: 
Economic  support  fund. 

Agency  for  International  Devetopnnent: 
DemobiHzation  and  transition  fund 

Department  of  Agriculture: 
Forest  Service: 

Cooperative  worle ...^.. — . — . — 

Expenses,  brush  dlsposaL.^....^ ....«...~.. 

Timber  salvage  sales 

Department  of  Defense,  Civil: 
Wildlife  Conservation.  Military  Reservations: 
Wildlife  conservation ^ ~ 

Department  of  Healtti  and  Human  Services: 

Social  Security  Administration: 
Limitation  on  administrative 
expenses 

Department  of  State: 

Bureau  for  Refugee  Programs: 
United  States  emergency  refugee  and 
migration  fund. ~-. 


I \MOlt  UtpiwI  lCUO*****«*««**«*******«**«»< 


BUDGET 
AUTHORITY 


394.176 
8/)00 


461.639 

40,195 

256.897 


1352 


7.317 


>•««•••••••••«••••••••• 


27.100 


1,197.175 


54258 Federal  RegMter  /  Vol  58,  No.  201  /  Wednesday.  October  20.  1993  /  Notices 


D«(MTalNa94-1 


DEFERRAL  OF  BUDGET  AUTHORITY 

f.Eyt8r344., 


AGENCY: 

Funds  Appropriated  to  the  President 

llMrlMMlgatauMiorlty                           S 

BUREAU: 

Intematiorial  Security  Assistance 

Otter  buda0tarvr»soure«s —          S    '740.470^19 
Total  bud^Mary  raaourcM —          $     740.470^19 

Appropriation  title  and  symbol: 
Eoononiic  support  lund     1/ 

113/41037 
11X1037 

Amount  to  be  datMrad: 
PartfffvMr $     aft4,i7«;903 

Entire  yaar. .             S 

0MB  Identification  code: 
11-1037-0-1-152 

Legal  authority  (m  addition  to  sec.  1013): 
1  X       AntideficiencyAct 
1      1     Other 

Grant  program: 

[XJ       Yes    1       1          No 

lype  of  account  or  fund: 

[~~|       Annual 

XJ       MuW-vear      Set}tember30.1994 

(expiration  date) 
X         No-Year 

1VP«  of  budget  authority: 

X  1     Appropriation 
1       1     Contract  authority 
1           Other 

Covaraga: 


Appropriation 


Economic  support  fund.. 
Economic  si^^port  fund.. 


Account 
Symbol 

11X1037 
113/41037 


OMB 
Idantlflcatlon 
Code 

11-1037-0-1-152 
11-1037-0-1-152 


Deferred 
Amount  Reported 

56.083.203 
338.092.000 
394,175.203 


JUSTIFICATION:  This  account  provides  economic  and  countemarcotics  assistance  to  selected  countries  in 
support  of  U.S.  efforts  to  promote  stability  and  U.S.  security  interests  in  strategic  regions  of  the  wortd.  This 
account  also  includes  contributions  to  the  international  Fund  for  Ireland.  This  action  defers  funds  pencfing  review 
and  approval  of  specific  bans  and  grants  to  eiigit>ie  countries.  This  interagency  review  process  will  ensure  that 
each  approved  transaction  is  consistent  with  the  foreign  and  financial  policies  of  the  United  States  and  wfll  not 
exceed  the  Emits  of  available  funds.  This  action  is  taiten  pursuant  to  the  Antidefidency  Act  (31  U.S.C.  1512). 

Estimated  Program  Effect:    None 
Outlay  Effect:   None 


1/  This  account  was  the  subject  of  a  similar  deferral  in  FY  1993  (D93-1  A). 
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i>eferTal  No.  94-2 


DEFERRAL  OF  BUDGET  AUTHORITY 


AGENCY: 

Funds  Appropriated  to  the  President 


BUREAU: 

Agency  for  International  Developnwnt 


Approprfalion  Wm  and  symbol: 

I 
Demobilization  and  transition  fund  1/ 

11X1500 


0MB  kfanilficatlon  cods: 
11-1500-0-1-152 


Gfanl  program: 

□     Yes      [X] 


No 


lyps  Of  aoooum  or  fuTKt: 

I       i     Annual 
I       I     MuW-year 
VT]     No-Year 


(expiration  date) 


New  budget  authortty. 


Other  budgetary  rssources~~     $        9.000.000 
Total  budgetary  resources —     $        9.000.000 


Amourtt  lo  be  deferred: 
Partolyear 


Entire  year. 


$         8.000.000 
$        


Legal  authorliy  (bi  addition  to 

nn     AnbdefidencyAct 
I      I     Other  


.1013): 


lypt  ol  budget  Mthomy: 

Fxl     Appropriatfon 
1      I    Contract  authority 
\      I     Other 


JUSTIFICATION:  TWsaeooiWt  was  estabished  to  tadttate  cease-fire  rnontoilng,demf>hii7alitw.aiMl 
transition  to  peace  in  B  Salvador.  Funds  were  transferred  into  this  account  pursuant  to  Pi~  101-513. 
Section  531(0(2).  These  functe  are  avalable  solely  to  support  costs  of  denwbSzation.  retraining,  relocation, 
and  reemployment  In  civHan  pursuits  of  fonneioorriiatants  in  the  uwMut  in  BSafvador.  Funds  are 
avalat)ie  for  obligation  and  expendilurs  only  upon  nolMcation  by  fte  Presidenl  to  tfie  Congress  that  the 
Government  of  B  Salvador  and  representatives  of  the  Farabundo  Marti  National  ll)erBlion  FiDrt  (Fiyi>9 
have  reached  a  permanent  settlemenloHhecowttcL  including  a  inalagreemert  on  a  cease-fire.  Thisis 
token  pursuant  to  the  Antideficiency  Act  (31  U.S.C.  1512). 


Estimated  Program  Effect:  None 
Outlay  Effect:  None 


1/  This  account  was  the  sut)iect  of  a  similar  deferral  in  FY  1993  (D93-2). 
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Deferral  No.  94-3 


DEFERRAL  OF  BUDGET  AUTHORITY 

Report  Pursuant  to  Sec^on  t0l3  of  PX.  93444 


AGENCY: 

Department  of  Agriculture 

New  budget  authority $     312.534.000 

(16  use.  576b) 

Other  budgetary  resources^      $     424.848.323 

Total  budgetary  resources —      $     737.382.323 

BUREAU: 

Forest  Servk5e 

Appropriation  title  and  symbol: 
Cooperative  work   1/ 

12X8028 

Amount  to  be  deferred: 
Part  of  year. . $ 

Entire  year. $     461.639.323 

0MB  Identification  code: 

12-8028-O-7-999 

Legal  authority  (In  addition  to  sec.  1013): 

|X    1     Antidef  iciency  Act 
1     Other 

Grant  program: 

Yes           X   1       No 

Type  of  account  orfund: 

1     Annual 
1     Multi-year: 

Type  of  budget  authority: 

|X    1     Appropriation 
1       1     Contract  authority 
1            Other 

(expiration  date) 
1  X        No-Year 

JUSTIFICATION:  Under  the  Cooperative  work  account,  funds  are  received  from  States,  counties,  timber 
sale  operators,  individuals,  associations,  and  others.  These  funds  are  expended  by  the  Forest  Service  as 
authorized  by  law  and  the  terms  of  the  applicable  trust  agreements.  The  work  benefits  the  national  forest 
users,  research  investigations,  reforestatton.  and  administration  of  private  forest  lands.  Much  of  the  work 
for  which  deposits  have  been  made  cannot  be  done,  or  is  not  planned  to  be  done,  during  the  same  year 
that  the  collections  are  being  realized.  Examples  include  areas  where  timber  operators  have  not 
completed  all  of  the  contract  obligations  during  the  year  funds  are  deposited.   As  a  result,  restoration 
efforts  cannot  begin,  and  the  funds  cannot  be  obligated  this  year.  This  deferral  action  is  taken  under  the 
provisions  of  the  Antidefidency  Act  (31  U.S.C.  1512). 


Estimated  Program  Effect:      None 
Outlay  Effect;     None 


1/  This  account  was  the  subject  of  a  similar  defen^al  in  FY  1993  (093-3). 
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Doferral  No.  94-4 


DEFERRAL  OF  BUDGET  AUTHORITY 

t#iit«u«it  id8«efiorii<nddf  F.UM'344 


AGENCY: 

Department  of  Agriculture 


BUREAU: 
Forest  Service 


Approprtatlon  title  and  symbol: 

Expenses,  brush  disposal     V 

12X5206 


0MB  identification  code: 

12-9922-0-2-302 


Grant  program: 

~1     Yes 


fxl        No 


Type  Of  account  or  fund: 

I       I     Annual 
I       I     Multi-year: 
No-Year 


(expiration  date) 


New  budget  autfiortty $  24.732.000 

(16  U.S.C.  576b) 

Otfwr  budgetary  resources —  $  58.576.527 

Total  budgetary  resources —  $  83.308.527 


Amount  to  be  deferred: 
Pan  of  year«««««««» «»■■«»«»«« 


Emire  year.. 


$ 

$ 


40.194.527 


Legal  authority  On  addition  to  sec.  1013): 

I  X  I     Antideficiency  Act 

I       I     Other  


lypa  of  budget  auttK>rtty: 

|X    I     Appropriation 
I      I     Contract  authority 
r~1     Other 


JUSTIFICATION:  Purchasers  of  National  Forest  timber  are  required  to  deposit  to  the  Forest  Service  the 
estimated  cost  for  disposing  of  bnjsh  and  other  debris  resulting  from  timber  cutting  operations  by  16 
U.S.C.  490.  The  deposits  becoming  available  in  the  current  year  are  estimated  and  the  related  disposal 
operations  are  planned  for  the  following  year.  Efficient  program  planning  and  accomplishment  is  facilitated 
by  operating  a  stat>ie  program  well  within  the  funds  available  in  any  one  year  for  this  purpose .  Much  of  the 
bmsh  disposal  wort<  for  which  fees  are  collected  cannot  be  done  in  the  same  year  because  of  wesfiher 
conditions  or  because  harvesting  is  not  completed.  The  Forest  Service  is  planning  for  a  stable  year-to- 
year  program,  which  will  require  $43  million  in  1994.  The  current  fiscal  year  reserve  of  $40  million  is 
established  pursuant  to  the  provisions  of  the  Antideficiency  Act  (31  U.S.C.  1512)  as  a  reserve  for 
contingencies. 

|i 

Estimated  Program  Effect:     None 
Outlay  Effect:    None 


t 


This  account  was  the  subject  of  a  similar  deferral  in  FY  1993  (D93-4B). 
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Deferral  Na  94-5 


DEFERRAL  OF  BUDGET  AUTHORITY 


lipott 


AGENCY: 

Department  of  AortcuMure 

New  budget  autbortty 

(16Ui?.C.576b) 

Otbar  budgetary  rasourcM.^ 

Total  budgetary  resources. — 

170.000.000 

224.890.140 
394.890.140 

BUREAU: 
Forest  Service 

Approprlaiion  title  and  symbol: 

Timber  salvage  sales   1/ 

12X5204 

Amount  to  be  defsrrad: 
Part  of  year........ .... 

Entira  year. — . — 

256.897.140 

0MB  Identification  code: 
12-9922-0-2-302 

Legal  authoity  (m  addition  to  sec.1013): 
1  X       AnIideficiencyAct 
1       1     Other 

Grutt  program: 

1       1       Yes             1  X 1       No 

Type  of  account  or  fund: 

1       1       Annual 
1       1       Mum-year 

lypa  of  budget  authority: 

1  X  1     Appropriation 
1       1     Contract  authority 
1       1     aher 

• 

(expiration  dale) 
1  X  1       No-Year 

JUSTIFICATION:  The  Timber  salvage  sales  fund  was  estat>fished  under  the  provisions  of  ttie  National  Forest 
Management  Act  of  1 976.  as  amended,  to  enable  immedlale  han^esting  ol  dead  and  dying  trees  when  required 
by  mailtet  conditions  or  catastrophes.  Purchasers  of  dead,  damaged,  insed-Mesled,  or  downed  timber  are 
required  to  make  monetary  deposits  into  Ms  fund  to  cover  the  praparaton  coats  for  future  salvage  sales. 

The  salvage  sale  program  is  a  part  of  the  timber  sales  program  and  has  specific  tMber  volume  targets  assigned 
Receipts  to  the  Timber  salvage  sales  fund  are  derived  from  annual  salvage  sales,  net  of  authorized  payments  to 
States.  Specific  timber  volume  targets  are  assigned  based  on  current  information  on  salvage  opportunities. 


The  Forest  Service  is  pursuing  a  program  to  achieve  maximum  salvage  volumes  whfle  protecting  the  Mi 
of  environmental  values.  The  sale  of  approximately  1 .7  billion  board  feel  of  new  and  existing  salvage  timber 
Is  planned  for  FY  1994.  Funds  are  deferred  pursuant  to  the  Antideficiency  Ad  (31  U.S.C.  1512). 


Estimated  Program  Effect:   ftone 
Outlay  Effect:  None 


1/  This  account  was  the  subject  of  a  sinrtilar  deferral  in  FY  1993  (093-12). 
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Defemri  No.  94-6 


DEFERRAL  OF  BUDGET  AUTHORITY 


AGENCY: 

Department  of  Defense  -  CMi 


BUREAU:          WildWe  Conservation 
MJHtary  Reservations 


Appropriation  titio  and  symbol: 

Wikffife  Conservation.  Anny  1/         21X5095 

Wildlife  Conservation.  Navy  1/        17X5095 
Wddiife  Conservation,  Air 

Force   1/  57X5095 


0MB  Mwitlflcatlon  code: 
97-5095-0-2-303 


Grant  program: 

I       I     Yes 


$       2.525.000 
2.052.000 
Total  budgetary  resourcos.^.  $     4.577.000 


N«wr  budget  auttwrfty-. 

(16  U.S.C.  670F) 

Othar  budgetay  rasources....  $ 


Amount  to  be  deferred: 
Part  of  year.^^.^^.~^~.    $ 

Entire  year ~~«    $ 


1.852.000 


[A 


No 


Type  Of  aceount  or  fund: 

I      I     Annual 
1      I     Multi-yean 

Fx]     No-Year 


(expiration  date) 


Legal  auttwrtty  (In  addition  to  sec.  1013): 

I  X  I     Antidefwiency  Act 

I       I     Other  


Type  of  budget  auttK>rlty: 

I  X  I     Appropriation 
[       I     Contract  authority 

I       I     Other  


Coverage: 


Appropriation 


Wildlife  Conservation.  Army 

Wildlife  Conservation.  Navy 

Wikflife  Conservation,  Air  Force... 

fl 


Account 
Symbol 

21X5095 
17X5095 
57X5095 


0MB 

Identification 
Code 


97-5095-0-2-303 
97-5095-0-2-303 
97-5095-0-2-303 


Deferred 
Amount  Reported 


$ 
$ 
$ 

$ 


1.250.000 
275.000 
327.000 

1.852.000 


JUSTIFICATION:  These  are  permanent  appropriations  of  receipts  generated  from  hunting  and  fishing  fees 
In  accordance  with  the  purpose  of  the  law  -  to  carry  out  a  program  of  natural  resource  conservation. 
These  programs  are  canled  out  through  cooperative  plans  agreed  upon  by  the  local  representatives  of 
the  Secretary  of  Defense,  the  Secretary  of  the  Interior,  and  the  appropriate  agency  of  the  State  in  which 
the  reservation  is  located.  These  funds  are  being  def ened  (1 )  until,  pursuant  to  the  authorizing  legislation 
(16  U.S.C.  670f(a)),  installations  have  accumulated  funds  over  a  period  of  time  sufficient  to  fund  a  major 


These  accounts  were  the  subject  of  a  similar  deferral  in  FY  1993  (D93-5). 
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D944 

proied;  (2)  urtil  Indivklual  InsUtottons  ha>«  desigwKJ  and  01*^ 

because  tfv»re  is  a  seasoo.1  retettonship  beNreen  Ihe  coBeclion  01  !••»  and  Ih^ 

expendftute  Since  »TK«t  o»  the  fees  are  oHIecled  du»bi9  the  v^er  arxJ  spring 

m  rprtof  year  are  deferred  In  order  to  be  available  to  finance  the  program  during  summer  and  fall  months 
orm  subsequent  years.  AddWonal  amounts  v«B  be  apportioned  when  proHK^tearo  Wertffi^^ 
^^SboTk^Thfe  deferral  IS  made  under  the  prov^ 


Eatlmatad  Program  Etiact:    None 
Outlav  Effect:    None 
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DefSTTBl  No.  94-7 


OBSIRAL  OF  BUDGET  AUTHORmr 

iionofw-i 


AGENCY:      Depaftmentof 
HeaRhand  Human  Services 


BUREAU: 

Sodal  Secufty  AdmWstraUon 


Appraprtation  mi*  Mid  syabd: 

LifTmaDonon  adiT  m  nstralive 
expenses    1/ 

75X8704 


0MB  Mwitlficatlon  eotfa: 


20-8007-0-7-651 


Grant  program: 

I      1     Yes 


[Z]       No 


1Vp«  of  account  or  fund: 
I       I     Annual 
I       I     Multi-year 
m     No-Year 


(e)q)<ration  date) 


New  budget  authoilly. 


Other  budgetary  rasouroM $        7J66JS94 

Total  budgetary  resources....^     $        7.366.594 


Amoum  to  be  deferred: 
Pan  of  year. 


$ 
$ 


7.316S94 


Legal  authoity  (m  addition  to  aac.  101^: 
fx]     AntideficiencyAct 
1      I     Other  


lype  of  budget  authority: 

I  X]     Appropriation 
I      I    Contract  authorty 
1      i     Other  


JUSTIFICATION:  This  account  provides  funding  tor  oonsbuction.  renovatioa  and  expansion  of  Social 
Security  Trust  Fund  owned  headquarters  and  field  office  buildings.  In  adcttion.  iunds  remain  availabte  for 
costs  associated  with  acquisition  of  land  in  Colonial  Parte  In  FY  1994.  the  Social  Security  Administration  has 
received  an  approved  apportionment  for  $50,000  to  cover  potential  upward  adjustments  for  obligation  in 
FY  1994.  This  deferral  reflects  the  actual  amount  available  for  construction  in  FY  1994,  less  the  $50,000 
apportioned  for  potential  upward  adjustments  in  FY  1994.  This  action  is  taken  pursuant  to  the 
AntideficiencyAct(31  U.S.C.  1512). 

Eatlnwted  Proflraw  Effect:    None 
Outlay  Effect:  None 


1/  This  account  was  the  subject  of  a  similar  deferral  in  FY  1993  (D93-6A). 
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Deferral  No.  94-8 


DEFERRAL  OF  BUDGET  AirmORrTY 


s^<Ta*   -•i^'S- 


AGENCY: 

Department  ol  State 


BUREAU: 

Bureau  tor  Refugee  Programs 


Appropriation  title  and  symbol: 

United  States  emergency  refugee 
and  migration  assistance 
fund    1/ 

11X0040 


New  budget  authority $ 

Other  budgetary  resources —     $ 
Total  budgetary  resources —     $ 


27.100.000 
27.100.000 


0MB  Identification  code: 
11-0040^1-151 


Grant  program: 

□     Yes      [Y] 


No 


Type  of  account  or  fund: 

I       I     Annual 
I      I     Multi-year. 
r>r\     No-Year 


Amount  to  be  deferred: 
Part  of  year 


Entire  year. 


$ 
$ 


27.100.000 


Legal  authority  On  addition  to  sec.  1013): 

|X    I     Antidefidency Act 

I       I     Other  ^ 


(expiration  date) 


Type  of  budget  authority: 

|X    I     Appropriation 
I       I     Contract  authority 
I       I     aher  _ 


JUSTIFICATION:  Section  501(a)  of  the  Foreign  Relations  Authorization  Act  of  1976  (Public  Law  94-141)  and 
Section  414(b)  (1)  of  the  Refugee  Act  of  1980  (Public  Law  96-212)  amended  Section  2(c)  of  the  Migration 
and  Refugee  Assistance  Act  of  1962  (22  U.S.C.  2601)  by  authorizing  a  fund  to  enable  the  President  to 
provide  emergency  assistance  for  unexpected  urgert  refugee  and  migration  needs. 

Executive  Order  No.  1 1922  of  June  16. 1976.  allocated  an  funds  appropriated  to  the  President  tor  the 
Emergency  Fund  to  the  Secretary  of  State  but  reserved  tor  the  President  the  detemnination  of  assistance 
to  be  furnished  and  the  designation  of  refugees  to  be  assisted  by  the  Fund. 

These  funds  have  been  deferred  pending  Presidential  dedstons  required  by  Executive  Order  No.  1 1922. 
Funds  will  be  released  as  the  President  detennines  assistance  to  be  furnished  and  designates  refugees 
to  be  assisted  by  the  Fund.  This  deferral  action  is  taken  under  the  provisions  of  the  Antidef iciency  Act 
(31  U.S.C.  1512). 

Estimated  Program  Effect:     None 

Outlay  Effect:     None 


1/  This  account  was  the  subject  of  a  similar  deferral  in  FY  1993  (D93-7A). 
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Title  3— 

The  President 


Presidential  Documents 


Proclamation  6615  of  October  16,  1993 
National  Mammography  Day,  1993 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Breast  cancer  is  an  insidious  disease  that  takes  the  lives  of  far  too  many 
women.  This  year  alone.  182,000  American  women  are  expected  to  develop 
breast  cancer,  and  46,000  will  die  of  this  disease.  The  risk  of  death  bom 
breast  cancer  is  significantly  reduced  when  the  cancer  is  found  in  the 
earlier,  more  treatable  stages  of  development.  If  women  follow  early  detection 
guidelines,  we  should  see  a  30-percent  drop  in  the  breast  cancer  death 
rate.  We  all  must  work  to  ensure  that  every  woman  is  informed  about 
the  serious  risk  of  breast  cancer  and  about  the  importance  of  regular  breast 
exams  and  screening  mammography.  Most  important,  these  health  care  proce- 
dures must  be  within  the  reach  of  all  women. 

The  high  survival  rates  of  women  who  are  diagnosed  as  having  early  stage 
breast  cancer  have  motivated  health  professionals  and  other  concerned  citi- 
zens to  focus  their  educational  efforts  on  the  importance  of  early  detection. 
Women  can  take  an  active  role  in  the  fight  against  breast  cancer  through 
clinical  breast  exams,  breast  self-examination,  and  mammography.  In  many 
cases,  cancan  can  be  seen  on  a  mammogram  up  to  2  years  before  they 
could  be  detected  by  a  woman  or  her  physician.  The  key  to  that  advantage, 
however,  is  access  to  such  screening. 

I  am  pleased  that  third-party  reimbursement  for  mammography  is  increasing, 
allowing  more  women  to  benefit  firom  this  life-saving  procedure.  Through 
Medicare,  the  Department  of  Health  and  Human  Services  covers  much  of 
the  cost  of  screening  mammography  for  women  65  and  older.  Most  states 
and  the  District  of  Columbia  now  have  laws  requiring  private  insurers  to 
offer  coverage  for  this  orocedure.  I  urge  every  State  government,  insurance 
company,  medical  facility,  and  business  to  develop  policies  that  ensure 
all  women  access  to  appropriate  and  affordable  mammography.  Of  course, 
women  must  take  responsibility  for  availing  themselves  of  screening  when 
it  is  available. 

Likewise,  health  care  professionals  must  make  sure  that  their  patients  receive 
regular  breast  cancer  screening.  Businesses  must  offer  screening  to  their 
employees  in  the  form  of  insurance  coverage  or  services  offered.  Community 
organizations  and  individuals  not  only  must  spread  the  word  about  the 
importance  of  early  detection,  but  also  must  motivate  women  to  get  regular 
screenings. 

I  am  heartened  that  we  have  the  technology  to  discover  breast  cancer  in 
its  earliest  stages,  the  means  to  motivate  women  to  get  regular  mammograms, 
and  the  capability  to  treat  early  breast  cancer  successfolly  in  most  cases. 
These  resources  can  save  the  lives  of  countless  women.  For  the  sake  of 
American  women  and  their  loved  ones,  we  all  must  strive  to  see  that 
every  woman  is  educated  about  early  breast  cancer  detection  and  that  she 
has  access  to  all  needed  health  care. 

Li  recognition  of  the  crucial  role  of  mammography  in  the  battle  against 
breast  cancer,  the  Congress,  by  House  Joint  Resolution  265.  has  designated 
October  19.  1993,  as  "National  Mammography  Day"  and  has  authorized 
and  requested  the  President  to  issue  a  proclamation  in  observance  of  this 
day. 
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NOW  THEREPORB.  I.  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  19.  1993.  as  "National  Mammog- 
raphy Day."  I  invite  the  Governors  of  the  50  States  and  the  Commonwealth 
of  Puerto  Rico,  the  Mayor  of  the  District  of  Columbia,  and  the  appropriate 
officials  of  all  oth«  turisdictloM  under  the  American  flag  to  issro  similar 
proclamations.  I  also  ask  health  care  professionals,  private  industry,  advocacy 
groupe.  commnnlty  assodatioBS.  insurance  companies,  and  all  other  inter- 
ested organlMtlons  and  individuals  to  observe  this  day  bv  publicly 
leafBrming  our  Ffotion'a  coBttnuing  commitment  to  the  control  fA  breast 
cancer. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eighteenth  day 
of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


OsJUU*AAA'l\Wk-«^/^ 
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As  the  official  handbook  of  the  Federal  Government, 
Ihe  Manual  is  the  best  source  of  information  on  the 
Activities,  functions,  organization,  and  principal  officials 
bf  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
Jgencie^  and  international  organizations  in  which  the 
Jnited  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
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Federal  Register 
Vol.  S8,  No.  202 
Thursday,  October  21.  1993 


TWs  sectioo  of  the  FEDERAL  REGISTER 
cor'  — --s  r;^;.jlatofy  documents  having  general 
apr « cat)ility  and  legal  effect,  most  of  wtiich 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  vvhich  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulatiom  is  sold  by 
the  SiperinterKtent  of  Documents.  Pnces  of 
new  books  are  hsted  m  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

1  CFR  Parts  305  and  310 

Recommendations  and  Statements  of 
the  Administrative  Conference 
Regarding  Administrative  Practice  and 
Procedure 

AGENCY:  Administrative  Conference  of 
the  United  States. 
ACTION:  Removal  of  the  texts  of 
recommendations  and  statements  of  the 
Administrative  Conference. 

SUMMARY:  It  has  been  the  policy  of  the 
Administrative  Conference  of  the 
United  States  to  publish  in  the  Code  of 
Federal  Regulations  complete  lists  of  its 
forma!  recommendations  and 
statements,  together  with  the  texts  of 
those  deemed  to  be  of  continuing 
interest.  However,  for  budgetary  reasons 
the  Administrative  Conference  is 
removing  the  texts  of  all 
recommendations  and  statements  hom 
parts  305  and  310  of  the  Code  of  Federal 
Regulations  for  Fiscal  Year  1994.  This  is 
purely  a  cost-cutting  measure  that  does 
not  rftflect  any  change  in  the 
Conference's  views  set  forth  in  the 
recommendations  and  statements.  If 
funding  is  available  in  future  years,  the 
Conference  may  again  include  the  texts 
of  recommendations  and  statements  in 
the  Code  of  Federal  Regulations  for  the 
convenience  of  the  public. 
DATES:  The  removal  of  the  texts  of 
recommendations  and  statements  from 
the  Code  of  Federal  Regulations  is  to  be 
effective  October  21, 1993. 
FOR  FURTHER  INFORMATION:  Renee 
Biiniow,  Information  Officer  (202-254- 

7cbo). 

SUPPI.EMENTARY  INFORMATION:  The 
Administrative  Conference  of  the 
United  States  is  a  federal  agency  whose 
mission  includes  making 
recommendations  and  other  statements 
to  improve  the  efficiency,  adequacy,  and 


fairness  of  the  administrative 
procedures  used  by  federal  agencies  in 
carrying  out  administrative  programs  (5 
U.S.C.  594(1)).  Recommendations  and 
statements  of  the  Administrative 
Conference  are  published  in  full  text  in 
the  Federal  Register  upon  adoption.  In 
addition,  it  has  been  the  policy  of  the 
Conference  to  publish  the  complete  lists 
of  recommendations  and  statements, 
together  with  the  texts  of  those  deemed 
to  be  of  continuing  interest,  in  the  Code 
of  Federal  Regulations  (1  CFR  parts  305 
and  310). 

Although  the  Administrative 
Conference  is  remoying  the  texts  of  all 
recommendations  and  statements  from 
the  Code  of  Federal  Regulations  for  FY 
1994,  it  will  continue  to  publish  the 
table  of  contents  for  all  past 
Administrative  Conference 
recommendations  and  statements. 
Copies  of  all  recommendations  and 
statements,  and  the  research  reports  on 
which  they  are  based,  will  continue  to 
be  available  from  the  Office  of  the 
Chairman  of  the  Administrative 
Conference,  2120  L  Street.  NW.,  suite 
500,  Washington,  IXI  20037;  telephone: 
(202)  254-7020.  Subscribers  to  the  Code 
of  Federal  Regulations  are  advised  to 
retain  the  1993  edition  of  title  1  if  they 
wish  to  maintain  published  copies  of 
past  Conference  recommendations  and 
statements. 

For  the  reasons  set  forth  in  the 
preamble,  1  CFR  Ch.  lU  is  amended  as 
follows: 

PART  305— RECOMMENDATIONS  OF 
THE  ADMINISTRATIVE  CONFERENCE 
OF  THE  UNITED  STATES 

1.  The  authority  citation  for  part  305 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  591—596. 

2.  Part  305  is  amended  by  removing 
the  titles  and  texts  (but  not  the  table  of 
contents)  of  all  sections,  and  any  notes 
following  those  sections,  and  by 
revising  the  note  to  part  305  to  read  as 
follows: 

Note:  Copies  of  the  recommendations 
listed  in  this  part  may  be  obtained  from  the 
Office  of  the  Chairman,  Administrative 
Conference  of  the  United  States.  2120  L 
Street,  NW.,  suite  500,  Washington,  DC 
20037;  telephone  (202)  254-7020. 


PART  310— MISCELLANEOUS 
STATEMENTS 

1.  The  authority  citation  for  part  310 
continues  to  read  as  follows: 

Authority:  5  U.S.C  591-596. 

2.  Part  310  is  amended  by  removing 
the  titles  and  texts  (but  not  the  table  of 
contents)  of  all  sections,  and  any  notes 
following  those  sections,  and  by  adding 
the  following  note  to  part  310: 

Note:  Copies  of  the  statements  listed  in  this 
part  may  be  obtained  from  the  Office  of  the 
Chairman,  Administrative  Conference  of  the 
United  States,  2120  L  Street.  NW..  suite  500. 
Washington,  DC  20037;  telephone  (202)  254- 
7020. 

Dated:  October  14. 1993. 
William  J.  Olmstead, 
Executive  Director. 
[PR  Doc  93-25820  Filed  10-20-93;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  4,  24.  Ill,  122. 123. 145 
and  178 

[T.D.  93-85] 
RIN  151S-AA50 

User  Fees  for  Customs  Services 

AGENCY:  U.S.  Customs  Service, 
EJepartment  of  the  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  document  sets  forth  final 
amendments  to  the  Customs  Regulations 
regarding  fees  for  certain  Customs 
services  provided  for  in  section  13031  of 
the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985,  as  amended. 
The  fees,  subject  to  certain  limitations, 
involve  arrival  fees  applicable  to 
commercial  vessels,  commercial  trucks, 
railroad  cars,  private  vessels  and  private 
aircraft,  passengers  aboard  commercial 
vessels  and  commercial  aircraft,  and 
barges  and  other  bulk  carriers  from 
Canada  or  Mexico,  a  fee  for  each  item 
of  dutiable  mail  for  which  a  Customs 
officer  prepares  documentation,  and  an 
'annual  fee  for  each  Customs  broker 
permit.  This  document  replaces  interim 
regulations  to  reflect  current  statutory 
requirements  and  provide  additional 
clarification  regarding  circumstances 
under  which  the  fees  must  be  paid. 
EFFECTIVE  DATE:  November  22, 1993. 
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FOR  FURTHER  MFORMATIOM  CONTACT: 

Operational  Aspects:  David  Kahne. 
Office  of  Inspection  and  Ck>ntrol  (202- 
927-0159). 

Accounting  Aspects:  John  Accetturo. 
National  Finance  Center  (317-29ft- 
1308). 

Audit  Aspects:  Cynthia  CovnII.  Office 
of  Regulatory  Audit  (202-927-1100). 

SUPPLEMENTARY  INFORMATION: 

Background 

Prior  to  enactment  of  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  as  discussed 
below,  the  Customs  Service  had  only 
limited  statutory  authority  for  the 
collection  of  fees  or  other  charges  for 
services  rendered  to  the  public.  Such 
fees  or  charges  applied  only  in  specific 
contexts,  including  the  following:  (1)  In 
connection  with  pre-clearance  of 
passengers  and  private  aircraft  when 
such  services  were  of  special  benefit  to 
particular  persons:  (2)  in  connection 
with  the  operation  of  Customs  bonded 
warehouses  and  foreign  trade  zones;  (3) 
for  the  entry  and  clearance  of  vessels, 
and  the  entry  and  delivery  of 
merchandise  carried  by  vessel,  outside 
the  limits  of  a  port  of  entry;  (4)  for 
specific  services  rendered  to  vessels 
under  the  Customs  and  navigation  laws 
(navigation  fees);  (5)  for  overtime 
services  rendered  to  carriers  during  non- 
business hours;  and  (6)  in  connection 
with  services  provided  at  certain  small 
user  fee  airports.  No  general  legal 
authority  existed  for  the  collection  of 
fees  or  charges  for  the  broad  range  of 
services  rendered  by  Customs  in 
connection  with  commercial  operations. 
These  were  borne  by  the  taxpayers 
rather  than  the  parties  receiving  the 
services. 

Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985 

In  section  13031  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985  (the  COBRA,  Public  Law  9^272). 
Congress  vested  in  the  Secretary  of  the 
Treasury  explicit  authority  to  collect 
fees  for  providing  Customs  services  in 
connection  with  the  arrival  of  certain 
vessels,  vehicles,  railroad  cars,  aircraft, 
passengers  and  dutiable  mail,  and  in 
connection  with  Customs  broker 
permits.  In  addition,  section  8101  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1986,  Public  Law  9^509,  amended 
section  13031  of  the  COBRA  to  provide 
for  the  assessment  of  a  processing  fee  on 
entries  of  imported  merchandise;  this 
aspect  of  section  13031  of  the  COBRA 
is  not  the  subject  of  this  document. 

The  fees  set  forth  in  section  13031  of 
the  COBRA  were  codified  at  19  U.S.C 


58c  and.  as  originally  enacted,  consisted 
of  the  following: 

1.  For  the  arrival  of  a  commercial 
vessel  of  100  net  tons  or  more,  S397  (the 
COBRA  also  defined  "vessel"  to  "not 
include  any  ferry"); 

2.  For  the  arrival  of  a  commercial 
truck.  $5  (the  COBRA  also  provided  in 
this  regard  that  no  such  fee  may  be 
charged  for  the  arrival  of  a  commercial 
truck  during  any  calendar  year  after  a 
total  of  $100  in  fees  has  been  paid  for 
the  provision  of  Customs  services  for  all 
arrivals  of  that  truck  during  that 
calendar  year); 

3.  For  the  arrival  of  each  passenger  or 
freight  railroad  car.  $5  (the  COBRA  also 
provided  in  this  regard  that  no  such  fee 
may  be  charged  (a)  for  certain  in-transit 
railroad  cars  which  are  part  of  a  train 
that  originates  and  terminates  in  the 
same  country,  and  (b)  as  in  the  case  of 
commercial  trucks,  once  $100  in  flees 
have  been  paid  on  the  railroad  car  in  the 
same  calendar  year); 

4.  For  all  arrivals  made  during  a 
calendar  year  by  a  private  vessel  or 
private  aircraft.  $25; 

5.  For  the  arrival  of  each  passenger 
aboard  a  commercial  vessel  or 
commercial  aircraft,  $5  (the  COBRA  also 
provided  in  this  regard  that  no  such  fee 
may  be  charged  in  connection  with  the 
arrival  of  any  passenger  whose  journey 
originated  in  Canada,  in  Mexico,  in  a 
territory  or  possession  of  the  United 
States,  or  in  any  adjacent  island  within 
the  meaning  of  8  U.S.C  1101(b)(5)); 

6.  For  each  item  of  dutiable  mail  for 
which  a  document  is  prepared  by  a 
Customs  officer,  $5;  and 

7.  For  each  Customs  broker  permit 
issued  under  19  U.S.C.  1641(c)  and  held 
by  an  individual,  partnership, 
association,  or  corporate  Customs 
broker,  $125  per  year. 

Interim  Regulations 

On  June  11, 1986,  Customs  published 
as  T.D.  86-109,  51  FR  21152.  interim 
amendments  to  the  Customs  Regulations 
to  implement  the  fee  provisions  in 
section  13031  of  the  COBRA.  The  fees 
described  in  items  1.  through  6.  above 
were  covered  by  new  24.22  (19  CFR 
24.22),  and  the  substance  of  the 
Customs  broker  permit  fee  was  covered 
by  new  section  111.96(c)  (19  CFR 
111.96(c)).  In  addition,  appropriate 
cross-references  to  the  new  §  24.22 
provisions  were  inserted  (1)  in  part  4 
(19  CFR  part  4)  which  concerns  vessels 
in  foreign  and  domestic  trades.  (2)  in 
part  6  (19  CFR  part  6)  which  concerns 
air  commerce  regulations  and  which 
was  subsequently  revised  and 
redesignated  as  part  122  (19  CFR  part 
122),  (3)  in  part  123  (19  CFR  part  123) 
which  concerns  Customs  relations  with 


Canada  and  Mexico,  and  (4)  in  part  145 
(19  CFR  part  145)  which  concerns  mail 
importations.  Although  these  regulatory 
changes  were  set  forth  as  interim 
regulations  and  went  into  effect  on  July 
7. 1986.  in  order  to  coincide  with  the 
effective  date  of  the  statutory 
provisions,  the  notice  invited  public 
comments  on  the  interim  regulations 
which  would  be  considered  before 
adoption  of  a  final  rule.  The  public 
comment  period  closed  on  August  11. 
1966. 

Tax  Reform  Ad  of  1986 

Subsequent  to  the  publication  of  the 
interim  regulations,  section  13031  of  the 
COBRA  was  extensively  amended  by 
section  1893  of  the  Tax  Reform  Act  of 
1986  (the  Tax  Act.  Public  Law  99-514). 
The  Tax  Act  amendments  having  a 
substantive  effect  on  the  interim 
regulatory  provisions  were  as  follows: 

1.  A  new  $100  fee  was  added  for  the 
arrival  of  a  barge  or  other  bulk  carrier 
fitjm  Canada  or  Mexico.  In  addition,  for 
purposes  of  this  fee  the  Tax  Act  defined 
"barge  or  other  bulk  carrier"  as  "any 
vessel  which  (A)  is  not  self-propelled,  or 
(B)  transports  fungible  goods  that  are 
not  packaged  in  any  form." 

2.  The  fee  provision  for  arriving 
railroad  cars  was  amended  to  refer  to 
each  railroad  car  "carrying  passengers 
or  commercial  freight"  and  the  fee  was 
increased  to  $7.50.  Thus,  the  fee,  as 
increased,  would  no  longer  apply  to 
empty  railroad  cars. 

3.  With  regard  to  the  fee  applicable  to 
the  arrival  of  each  passenger  aboard  a 
commercial  vessel  or  commercial 
aircraft,  a  new  limitation  was  added 
which  provided  that  no  such  arrival  fee 
may  be  charged  for  any  passenger  "(A) 
who  is  in  transit  to  a  destination  outside 
the  customs  territory  of  the  United 
States,  and  (B)  for  whom  customs 
inspectional  services  are  not  provicled." 

4.  With  regard  to  the  $397  tee 
applicable  to  the  arrival  of  a  commercial 
vessel  of  100  net  tons  or  more,  new 
limitations  were  added  which  provided 
that  no  such  fee  may  be  charged  for  the 
arrival  of  (a)  a  vessel  during  a  calendar 
year  after  a  total  of  $5,955  in  fees 
(charged  either  as  the  $397  fee  or  as  the 
$100  fee  applicable  to  a  barge  or  other 
bulk  carrier  from  Canada  or  Mexico)  has 
been  paid  for  the  provision  of  Customs 
services  for  all  arrivals  of  that  vessel 
during  that  calendar  year,  (b)  any  vessel 
which,  at  the  time  of  arrival,  is  being 
used  solely  as  a  tugboat,  or  (c)  any  barge 
or  other  bulk  carrier  from  Canada  or 
Mexico. 

5.  With  regard  to  barges  and  other 
bulk  carriers,  a  limitation  was  added 
which  provided  that  no  fee  for  the 
arrival  of  a  barge  or  other  bulk  carrier 
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from  Canada  or  Mexico  may  be  charged 
during  a  calendar  year  after  a  total  of 
$1,500  in  fees,  charged  either  under  the 
5397  fee  provision  appUcable  to  a 
commercial  vessel  of  100  net  tons  or 
more  (for  example,  when  the  barge  or 
other  bulk  carrier  did  not  arrive  ht>m 
Canada  or  Mexico)  or  under  the  $100  fee 
provision  applicable  to  a  barge  or  other 
bulk  carrier  h-om  Canada  or  Mexico,  has 
been  paid  for  the  provision  of  Customs 
services  for  all  arrivals  of  that  barge  or 
other  bulk  carrier  during  that  calendfu 
year. 

6.  With  regard  to  the  fees  applicable 
to  commercial  trucks,  railroad  cars,  and 
private  vessels,  a  limitation  was  added 
which  provided  that  no  such  fees  may 
be  charged  if  the  commercial  truck, 
railroad  car,  or  private  vessel  is  being 
transported,  at  the  time  of  arrival,  by 
any  vessel  that  is  not  a  ferry. 

7.  The  exemption  from  the  arriving 
passenger  fee  was  expanded  to  also 
cover  passengers  whose  journey 
originated  in  the  United  States  and  was 
limited  to  Canada,  Mexico,  territories 
and  possessions  of  the  United  States, 
and  the  identified  adjacent  islands. 

8.  An  exemption  m)m  the  arrival  fiees 
was  added  to  cover  "the  arrival  of  any 
ferry",  and  the  dehnition  of  "vessel" 
(which  specifically  excluded  a  ferry) 
was  replaced  by  a  definition  of  "ferry". 
I.e.,  "any  vessel  which  is  being  used  (A) 
to  provide  transportation  only  between 
places  that  are  no  more  than  300  miles 
apart,  and  (B)  to  transport  only  (i) 
passengers,  or  (ii)  vehicles,  or  railroad 
cars,  which  are  being  used,  or  have  been 
used,  in  transporting  passengers  or 
goods." 

9.  As  regards  the  annual  Customs 
broker  permit  fee,  provisions  were 
added  stating  that  notice  of  the  date  on 
vkdiich  paymunt  of  the  fee  is  due  shall 
be  published  in  the  Federal  Register  at 
least  60  days  before  the  due  date,  that 
a  permit  may  be  revoked  or  suspended 
for  nonpayment  of  the  fee  only  if  such 
required  notice  was  published,  and  that 
a  Customs  broker  license  may  not  be 
revoked  or  suspended  merely  for 
nonpayment  of  the  p)ermit  fee.  In 
addition,  the  Tax  Act  provided  that  the 
permit  fee  payable  for  calendar  year 

1986  would  be  $62.50  and  that  any 
amount  paid  in  excess  of  that  amount 
would  be  refunded  by  Customs  or,  at  the 
option  of  the  broker,  credited  toward  the 

1987  fee. 

Customs  and  Trade  Act  of  1990 

Section  111  of  the  Customs  and  Trade 
Act  of  1990  (the  1990  Act,  Pub.  L.  101- 
382)  amended  the  COBRA  in  two 
respects  which  bear  on  the  interim 
regulatory  provisions.  The  Hrst 
amendment  modified  the  in-transit 


railroad  car  exemption  so  that  its 
application  would  be  based  on  the 
movement  (journey)  of  the  car  rather 
than  the  train  (thus,  the  car,  rather  than 
the  arriving  train  of  which  it  is  a  part, 
must  originate  and  terminate  in  the 
same  country  in  order  for  the  exemption 
to  apply).  The  second  amendment 
involved  the  addition  of  a  new 
paragraph  providmg  that  any  fee  under 
the  COBRA  shall  be  treated  as  a 
Customs  duty  (1)  for  purposes  of 
applying  the  administrative  and 
enforcement  provisions  of  the  Customs 
laws  and  regulations  (including  for 
purposes  of  computing  penalties)  except 
in  the  case  of  drawback  or  where 
otherwise  provided  in  regulations,  and 
(2)  for  purposes  of  determining  the 
jurisdiction  of  any  U.S.  court  or  agency. 

Additional  Administrative  Action 

Pending  analysis  of  the  public 
comments  received  on  the  interim 
regulations,  resolution  of  certain 
procedural  issues,  and  anticipated ' 
further  statutory  changes,  all  of  which 
necessitated  a  delay  in  adoption  of  the 
interim  regulations  as  a  final  rule,  and 
except  for  the  changes  to  the  annual 
broker  permit  fee  provision,  Customs 
implemented  the  Tax  Act  changes 
discussed  above  by  means  of  directives 
or  other  instructions  issued  to  Customs 
field  offices  and,  through  those  offices, 
to  the  general  public.  The  Tax  Act 
change  to  the  annual  broker  permit  fee 
provision  regarding  60-day  advance 
publication  of  the  due  date  for  the  fee 
was  implemented  in  the  Customs 
Regulations  as  a  final  rule  on  October 
31, 1986.  in  T.D.  86-195,  51  FR  39746. 
which  involved  in  this  regard  a  revision 
of  the  text  of  section  1 1 1.96(c)  as 
originally  adopted  on  an  interim  basis. 
In  addition,  the  two  above  changes  to 
the  COBRA  effected  by  the  1990  Act 
were  implemented  on  an  interim  basis 
(by  revising  §  24.22(d)(5)  and  by  adding 
a  new  §  24.22(j))  on  April  15, 1991,  as 
part  of  T.D.  91-33,  56  FR  15036,  the 
main  purpose  of  which  was  to  set  forth 
new  interim  regulations  implementing 
various  changes  that  the  1990  Act  made 
to  the  COBRA  merchandise  processing 
fee  provisions;  the  interim  regulatory 
provisions  set  forth  in  T.D.  91-33  were 
adopted  as  a  final  rule  without  change 
on  December  5. 1991.  as  T.D.  91-95, 56 
FR  63648. 

Anal3rsis  of  Comments 

Comments  were  received  from 
Members  of  Congress,  Federal  and  state 
agencies,  municipalities,  trade 
associations,  various  airline,  rail,  vessel 
and  commercial  trucking  concerns, 
customs  brokers,  private  fliers  and 


boaters,  and  other  members  of  the 
general  traveling  and  importing  public. 

Commercial  Vessels 

Comment:  Numerous  conunentere 
stated  that  the  $397  fee  set  forth  in 
interim  §  24.22(b)  for  the  arrival  of  a 
commercial  vessel  of  100  net  tons  or 
more  is  burdensome,  that  the  fee  should 
not  be  assessed  at  other  than  the  first 
port  of  arrival  in  the  United  States,  and 
that  a  cap  should  be  placed  on  the  fee 
as  it  was  for  other  fees.  Some  of  these 
commenters  further  suggested  that  Great 
Lakes  vessels  should  be  exempted  from 
the  fee. 

Customs  response:  The  concerns 
reflected  in  these  comments  involve 
legislative  poficy  issues  that  Customs 
cannot  address  in  the  regulatory  texts 
where  the  statutory  provisions  do  not 
provide  a  sufficient  legal  basis  to 
support  such  regulatory  changes. 
However,  to  the  extent  that  some  of 
these  concerns  were  subsequently 
addressed  by  Congress  in  the  Tax  Act 
amendments  discussed  above, 
conforming  changes  to  the  interim 
regulations  are  appropriate. 

The  Tax  Act  provision  establishing  a 
per  vessel  Umit  of  $5,955  in  fees  for 
arrivals  during  a  calendar  year 
addresses  the  comment  regarding  the 
need  for  a  fee  cap,  and  §  24.22(b)  has 
been  modified  as  set  forth  below  to 
reflect  this  statutory  change.  However, 
in  order  to  ensure  both  collection  of 
required  fees  and  proper  appUcation  of 
the  calendar  year  limit,  and  in 
recognition  of  the  fact  that  records  of 
prior  individual  arrival  fee  payments  are 
not  maintained  by  Customs  so  as  to  be 
available  for  verification  at  each  port  of 
entry,  the  modified  regulatory  text 
makes  appUcation  of  the  annual 
statutory  limit  contingent  on  submission 
to  Customs  of  adequate  proof  of 
payment  to  that  hmit.  Such  proof  of 
payment  of  individual  arrival  fees 
normally  would  consist  of  Customs- 
certified  copies  of  recei  pts  (Customs 
Form  368  or  368A)  which  may  be 
obtained  at  the  time  of  payment  of  the 
individual  arrival  fee. 

In  regard  to  the  comment  that  the  fee 
should  be  assessed  only  at  the  first  port 
of  arrival  rather  than  "at  each  port  of 
arrival"  as  provided  in  the  interim 
regulations,  the  Conference  Report 
relating  to  the  Tax  Act,  after  noting  that 
the  fae  cap  was  computed  on  the  basis 
of  fifteen  arrivals  per  year,  specifically 
reflected  the  conferees'  intent  that  the 
commercial  vessel  fee  "be  applicable  to 
each  arrival  at  a  U.S.  port  regardless  of 
whether  these  arrivals  occur  as  a  series 
of  calls  at  U.S.  ports  on  the  same  trip  or 
on  several  trips."  Thus,  the  interim 
regulations  in  this  regard  are  consistent 
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with  the  statutory  langviage  and  the 
legislative  history  relating  thereto.  The 
sentence  in  interim  §  24.22(b)  which 
gave  rise  to  this  comment  has  been 
redrafted  as  set  forth  below  to  more 
clearlv  reflect  the  Congressional  intent. 

Although  the  COBRA,  as  amended, 
provides  no  specific  exemption  for 
Great  Lakes  vessels,  the  Tax  Act 
addition  of  the  $100  fee  and  $1,500 
annual  cap  for  arrivals  of  barges  or  other 
bulk  carriers  hx>m  Canada  has  the  effect 
of  substantially  reducing  the  fees 
payable  by  such  bulk  carriers  over  100 
net  tons  which  operate  on  the  Great 
Lakes. 

A  new  paragraph  (2)  has  been  added 
to  §  24.22(b)  to  set  forth  the  terms  of  the 
barge  or  other  bulk  carrier  fee.  In  order 
to  ensure  that  this  bulk  carrier  fee  will 
be  appUed  only  in  the  intended  context 
as  reflected  in  the  Tax  Act  Conference 
Report  (i.e..  where  such  bulk  carriers 
compete  with  trucks  and  rail  cars 
arriving  by  land  torn  Canada  or  Mexico 
which  are  subject  to  much  lower  arrival 
fees),  this  new  paragraph  covers  only 
bulk  carriers  arriving  from  Canada  or 
Mexico  either  in  ballast  [i.e..  empty)  or 
transporting  only  cargo  laden  in  Canada 
or  Mexico:  thus,  the  $397  fee.  rather 
than  the  lower  bulk  carrier  fee,  would 
apply  to  a  bulk  carrier  of  100  net  tons 
or  more  which  arrives  transporting  any 
cargo  laden  in  a  country  other  than 
Canada  or  Mexico  even  if  the  voyage  of 
the  carrier  includes  a  stop  in  Canada  or 
Mexico  immediately  prior  to  its  arrival 
in  the  United  States.  In  addition, 
consistent  with  the  treatment  of  the 
other  commercial  vessels  as  discussed 
above,  this  new  paragraph  both  provides 
that  the  fee  applies  to  each  arrival  even 
if  a  single  voyage  involves  more  than 
one  arrival  and  makes  application  of  the 
annual  fee  Umit  contingent  on 
submission  of  proof  of  prior  payments 
during  the  year. 

It  should  also  be  noted  that  the  two 
new  fee  limitation  provisions  in 
paragraph  (b)  have  been  drafted  in  such 
a  way  as  to  give  effect  to  the  intent 
reflected  in  the  statute  and  the  Tax  Act 
Conference  Report  that,  where  a  vessel 
is  used  in  the  same  year  both  as  a  bulk 
carrier  to  which  the  $100  fise  and  $1,500 
cap  apply  and  as  a  vessel  to  which  the 
$397  fee  and  $5,955  cap  apply,  (1)  once 
a  total  of  $5,955  in  fees  has  been  paid 
on  the  vessel  under  one  or  both  of  the 
fee  categories,  no  further  fee  (or  portion 
thereof)  would  have  to  be  paid  during 
that  year  when  the  vessel  arrives  under 
circumstances  that  would  normally 
trigger  the  $397  fee  and  (2)  once  a  total 
of  $1,500  in  fees  has  been  paid  on  the 
vessel  under  one  or  both  of  the  fee 
categories,  no  further  fee  (or  portion 
thereoO  would  have  to  be  paid  during 


that  year  when  the  vessel  arrives  under 
cinnunstances  that  would  normally 
trigger  the  $100  fee. 

Comment:  Several  commenters  stated 
that  the  term  "ferry"  should  be  deRned 
broadly  for  purposes  of  the  statutory 
exemption  from  the  $397  commercial 
vessel  fee. 

Customs  response:  Section  24.22(a)  as 
set  forth  below  has  been  modiHed  to 
incorporate  the  definition  of  a  ferry  as 
added  by  the  Tax  Act,  and  Customs  has 
no  authority  to  expand  upon  this 
specific  statutory  definition. 

Even  though  the  Tax  Act  amendments 
removed  the  statutory  definition  of 
"vessel"  as  not  including  any  ferry 
(because  the  addition  of  the  specific  fee 
exemption  for  ferries  accomplished  the 
same  purpose),  the  broader  definition  of 
"vessel"  in  §  24.22(a)  has  been  retained 
because  it  serves  to  clarify  the  basic 
scope  of  the  commercial  vessel  fees. 
However,  this  definition  has  been 
amended  as  set  forth  below  by  deleting 
the  words  "or  any  ferry"  at  the  end  (to 
avoid  an  inconsistency  with  the 
definition  of  a  ferry  which  uses  the 
word  "vessel"),  and  a  separate 
exemption  provision  covering  ferries 
has  been  added  to  §  24.22(b)  as  set  forth 
below. 

Given  the  specific  statutory  (and 
corresponding  regulatory)  definition  of 
"ferry",  which  involves  the  way  in 
which  the  vessel  is  being  used  at  the 
time  of  its  airival.  Customs  believes  that 
standard  statutory  application  requires 
that  precedence  be  given  to  this 
definition  in  determining  what  arrival 
fee  or  fees  should  be  collected.  Thus,  if 
a  vessel  at  the  time  of  arrival  is  being 
used  in  a  manner  consistent  wilh  the 
definition  of  a  ferry,  it  will  be  treated  as 
a  ferry  for  purposes  of  the  COBRA  fees, 
with  the  result  that  (1)  no  arrival  fee 
will  be  collected  on  the  ferry  itself  and 
(2)  arrival  fees  will  be  payable  for  each 
passenger,  commercial  truck  and  loaded 
or  partially  loaded  railroad  car  being 
transported  by  the  ferry. 

Comment:  Several  commenters 
suggested  that  tugs  and  barges  should  be 
treated  as  one  unit  for  purposes  of 
assessing  the  commercial  vessel  fee. 

Customs  response:  This  comment  is 
addressed  by  the  Tax  Act  provision 
which  added  an  exemption  from  the  fee 
for  any  vessel  which,  at  the  time  of 
arrival,  is  being  used  solely  as  a  tugboat, 
and  §  24.22(b)  as  set  forth  below  has 
been  amended  to  reflect  this  statutory 
change.  It  should  be  noted  that,  as  stated 
in  the  Tax  Act  Conference  Report,  this 
exemption  applies  only  when  the 
tugboat  is  actually  propelling  a  barge  or 
accompanying  a  vessel  (because  the 
barge  or  vessel  would  be  subject  to  an 


arrival  fee)  and  thus  does  not  apply  to 
a  tugboat  which  arrives  alone. 

Comment:  One  commenter  suggested 
that  the  user  fees  assessed  at  ports  other 
than  the  first  port  of  arrival  be  secured 
by  a  bond. 

Customs  response:  The  suggested 
procedure  would  only  serve  to  delay 
collection  of  the  fee.  Moreover,  the  total 
fees  due  for  additional  port  arrivals 
during  the  same  voyage  would  have  to 
be  collected  prior  to  departure  of  the 
vessel  for  a  foreign  port,  and  such  a 
collection  procedure  would  impose  an 
unacceptable  recordkeeping  buiden  on 
Customs.  Accordingly,  Customs  does 
not  believe  that  this  suggestion  should 
be  adopted. 

Comment:  One  commenter  suggested 
that  the  fee  should  not  be  charged  on 
vessels  merely  taking  on  bunkers. 

Customs  response:  Vessels  merely 
taking  on  bunkers  are  not  required  to 
enter  under  19  U.S.C.  1441  and  19  CFR 
4.3  and  thus  under  the  interim 
regulations  are  not  subject  to  the  fee. 
Accordingly,  no  change  to  the  interim 
regulations  is  required  in  this  regard. 

Comment:  A  commenter  suggested 
that  user  fees  should  not  be  collected  on 
a  vessel  owned  by  or  under  the 
complete  control  of  the  United  States. 

Customs  response:  Customs  agrees. 
Given  the  specific  application  of  the  fee 
to  a  "commercial  vessel"  (i.e.,  a  vessel 
carrying  passengers  or  goods  in  trade), 
a  vessel  owned  or  operated  by  or  on 
behalf  of  the  United  States  Government 
or  a  foreign  government  normally  would 
not  be  subject  to  the  fee.  In  order  to 
clarify  this  point  and  also  ensure 
consistency  with  the  regulations 
covering  vessel  reporting  and  entry 
requirements,  §  24.22(b)  as  set  forth 
below  has  been  modified  by  adding  an 
exemption  which  refers  to  any 
government  vessel  for  which  no  report 
of  arrival  or  entry  is  required  under  §  4.5 
of  the  Customs  Regulations  (19  CFR 
4.5). 

Commercial  Trucks 

Comment:  A  number  of  commenters 
expressed  general  opposition  to  the 
commercial  truck  processing  fee  based 
on  the  argument  that  Customs  services 
are  required  by  law  and  must  be  used. 
These  commenters  also  complained  of 
the  resulting  administrative  burden 
placed  on  industries  and  carriers. 

Customs  response:  These  comments 
are  directed  to  legislative  policy  issues 
reflected  in  the  statute  itself. 
Accordingly,  in  the  absence  of  a  change 
to  the  statutory  fee  structure.  Customs 
has  no  legal  authority  to  modify  the 
implementing  regulations  in  response  to 
these  comments. 
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Comment:  Some  commenters 
suggested  that  the  1986  $100  yearly 
permit  fee  for  commercial  trucks  be 
prorated  due  to  its  mid-year 
implementation,  similar  to  the 
administrative  decision  set  forth  in  the 
interim  regulations  notice  prorating  the 
$25  annual  fee  for  private  aircraft  and 
vessels  to  $12.50  for  1986. 

Customs  response:  Customs 
determined  that  it  would  not  be 
appropriate  to  prorate  the  $100 
commercial  truck  prepaid  permit  fee  for 
1986  for  the  following  reason:  whereas 
the  fee  applicable  to  private  aircraft  and 
vessels  is  an  annual  or  "time  period" 
fee,  the  basic  commercial  truck 
processing  fee  is  set  at  $5  for  each  truck 
entry  and  thus  is  a  "transaction"  fee. 
Thus,  proration  due  to  mid-year 
implementation  was  considered 
inapposite  in  the  context  of  the  $100 
commercial  truck  prepaid  permit  fee. 
the  function  of  which  is  only  to  provide 
the  option  of  making  a  one-time 
payment  reflecting  the  statutory  limit  on 
the  total  amount  of  $5  fees  payable  for 
one  truck  during  a  single  year. 

Comment:  Several  commenters 
suggested  allowing  the  accumulation  of 
individual  $5  payments  toward  the 
issuance  of  a  $100  permit. 

Customs  response:  In  order  to 
implement  the  $100  annual  fee  cap 
under  the  COBRA  with  the  least 
possible  administrative  burden  on 
Customs,  the  interim  regulations  (1) 
included  a  provision  allowing 
prepayment  of  the  $100  prior  to  the  first 
clearance  through  Customs  in  any 
calendar  year  and  (2)  provided  that  no 
credit  toward  the  $100  annual  fee  would 
be  given  for  $5  individual  crossing 
payments.  Support  for  these  regulatory 
provisions  was  found  in  the  Ccuiference 
Report  pertaining  to  the  COBRA  which 
stated  that  the  conferees  expected 
Customs  "to  administer  this  fee  as  a 
one-time  fee." 

Customs  remains  of  the  view  that  the 
$100  annual  fee  cap  can  and  should  be 
administered  only  on  a  one-time 
payment  basis  rather  than  also  by 
cumulation  of  individual  arrival  fee 
payments.  However,  on  further 
consideration  Customs  believes  that 
there  is  no  compelling  reason  for 
Umiting  the  time  for  making  the  $100 
prepayment  (or  for  affixing  the  decal  to 
the  truck  windshield)  to  either  prior  to 
the  beginning  of  the  calendar  year  or 
prior  to  the  first  clearance  through 
Customs  in  that  calendar  year. 

Accordingly.  §  24.22(c)  as  set  forth 
below  has  been  modified  (1)  to  reiier  to 
the  $100  aiuiual  payment  as  a  fee 
limitation  but  only  in  the  context  of  a 
prepayment  thereof  and  only  if  the 
issued  decal  has  been  affixed  to  the 


vehicle  windshield  (the  latter 
representing  the  only  evidence  that 
would  be  available  to  Customs  at  the 
time  of  an  arrival  to  show  that  the  $100 
annual  fee  has  in  fact  been  paid)  and  (2) 
to  provide  for  such  prepayment  and 
issuance  of  the  windshield  decal  at  any 
time  during  the  calendar  year  so  that  the 
exemption  from  individual  arrival  fees 
would  apply  to  either  the  whole 
calendar  year  or  any  remaining  portion 
thereof. 

Comment:  Many  commenters 
questioned  the  propriety  of  collecting 
processing  fees  on  empty  trucks, 
contending  that  no  paperwork  is 
involved  and  minimal  effort  is 
expended  by  Customs  in  processing 
empties.  It  was  also  suggc^sted  that  in- 
transit  trucks  should  be  exempted  from 
the  fee. 

Customs  response:  A  commercial 
truck  was  defined  in  the  interim 
regulations  as  a  "self-propelled  vehicle 
designed  and  used  for  the  transportation 
of  commercial  merchandise,  or  the 
transportation  of  non-commercial 
merchandise  on  a  for-hire  basis",  and 
the  interim  text  further  stated  that  the 
definition  included  empty  trucks  and 
truck  cabs  without  trailers.  This 
definition  clarified  the  intent  reflected 
in  the  Conference  Report  pertaining  to 
the  COBRA  which  was  to  cover  "self- 
propelled  vehicles  designed  and  used 
for  the  transportation  of  property."  The 
term  "self-propelled  vehicle"  was  used 
for  two  reasons.  First,  in  the  case  of 
tractor/trailer  and  similar  towing 
situations,  it  ensures  that  the  charge  vtrill 
be  assessed  on  the  tractor  or  other 
towing  vehicle  and  not  on  the  trailer  or 
other  vehicle  being  towed.  Second, 
truck  tractors  and  other  towing  or 
pulling  vehicles  are  not  the  only 
conveyances  charged:  Any  vehicle 
which  can  be  driven  (including  a  truck 
tractor  arriving  without  a  trailer)  is 
subject  to  the  charge.  As  the  definition 
implies,  the  key  factor  in  determining 
which  vehicles  will  be  charged  is  the 
actual  or  intended  commercial  use  of 
the  vehicle.  Although  the  COBRA,  as 
amended  by  the  Tax  Act,  specifically 
provides  for  the  assessment  of  the 
railroad  car  fee  only  on  cars  that  are  not 
empty,  the  commercial  truck  fee  in  the 
COBRA  is  not  so  limited.  Similarly,  the 
COBRA,  as  amended  by  the  1990  Act. 
contains  an  exemption  for  in-transit 
railroad  cars  but  provides  no  such 
exemption  for  in-transit  trucks.  Given 
the  clear  Congressional  intent  reflected 
in  the  different  treatment  given 
commercial  trucks  and  railroad  cars  in 
the  statute  in  these  regards.  Customs  has 
no  latitude  to  provide  for  an  exemption 
in  the  regulations  for  empty  or  in-transit 
trucks. 


Comment:  Several  companies 
requested  an  exemption  from  the 
commercial  truck  processing  fee 
because  of  their  participation  in  joint 
U.S./Canadian  automotive  entry  release 
procedures,  where  monthly  filing  of 
entries  of  Automotive  Products  Trade 
Agreement  (APTA)  products  is 
permitted. 

Customs  response:  Monthly  filing  of 
APTA  entries  generally  expedites 
release  and  facilitates  formal  entry 
processing,  but  it  does  not  absolve  the 
carrier  from  undergoing  Customs 
inspection  of  the  conveyance  and  its 
contents  to  the  extent  deemed  necessary 
by  the  inspector  at  the  time  of  entry.  In 
the  absence  of  a  specific  exemption  in 
the  OOBRA,  an  exemption  from  the 
commercial  truck  processing  fee  for 
carriers  of  merchandise  where  monthly 
entry  filing  occurs  cannot  be  provided 
for  in  the  regulations. 

Comment:  Driveaway  truck  operators 
suggested  allowing  use  of  a  "floater" 
commercial  truck  processing  fee  permit 
for  drivers  since  the  delivery  of  new 
trucks  is  accomplished  by  driving  one 
new  vehicle  for  delivery  to  a  dealership 
while  towing  the  others. 

Customs  response:  As  Customs 
understands  it,  the  suggested  use  of  a 
"floater"  permit  would  allow  drivers  to 
use  the  permit  with  each  such  delivery 
or.  in  another  instance,  to  interchange  it 
within  a  bus  line  having  only  two  of  its 
routes  as  commercial  routes.  Customs 
notes,  however,  that  the  $100 
commercial  truck  processing  fee  permit 
relates  only  to  the  commercial  use  of  a 
vehicle,  and  the  benefit  of  obtaining  a 
permit  arises  when  the  same 
commercial  vehicle  has  multiple 
arrivals  during  a  given  calendar  year. 
Since  the  annual  permit  attaches  to  a 
specific  v^icle  in  the  same  way  that  an 
individual  $5  fee  is  applied  to  the 
arriving  vehicle.  Customs  has  no 
authority  to  allow  a  transfer  of  a  permit 
from  one  vehicle  to  another  in  older  to 
follow  a  driver  or  correspond  to  a 
particular  commercial  route. 

Comment:  One  commenter  requested 
that  Customs  allow  payment  of  the 
commercial  truck  processing  fee  in 
Canadian  funds. 

Customs  response:  Since  Customs 
duties,  taxes,  and  other  charges  are 
required  under  19  CFR  24.1(a)(1)  to  be 
paid  in  U.S.  funds,  and  in  light  of  the 
amendment  to  the  COBRA  discussed 
above  regarding  the  treatment  of  fees 
under  the  Act  as  Customs  duties  for 
administrative  and  enforcement 
purposes,  the  commercial  truck 
processing  fees  must  also  be  paid  in 
U.S.  hinds. 

Comment:  One  commenter  stated  that 
thei%  should  be  provision  for  a  more 
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convenient  form  of  individual  payment 
such  as  tokens,  stamps  or  cards  in  order 
to  minimire  delays  in  producing  exact 
change. 

Customs  response:  Customs 
inspectors  and  cashiers  routinely  make 
change  without  undue  delay,  and  we  are 
not  aware  of  any  particular  problems 
with  delays  in  this  specific  context. 
Moreover,  any  such  delays  may  be 
avoided  through  use  of  the  $100 
calendar  year  permit  which  eliminates 
the  need  for  individual  payments. 

Railroad  Car* 

Comment:  One  commenter  objected  to 
the  railroad  car  fee  on  general  grounds, 
stating  that  the  fees  will  create 
economic  hardship  on  the  already 
depressed  agricultural  industry,  will 
require  excessive  administrative 
collection  costs,  and  are  likely  to 
provoke  retaliation  by  Canada  and 
Mexico. 

Customs  response:  These  comments 
involve  legislative  policy  issues  which 
are  beyond  the  scope  of  Customs 
regulatory  authority. 

Comment:  Several  commenters  stated 
that  the  annual  $100  fee  cap  should  be 
$50  for  1986. 

Customs  response:  The  response  to 
the  comment  regarding  proration  of  the 
1986  $100  annual  fee  for  commercial 
trucks  set  forth  above  is  equally 
applicable  here. 

Comment:  Several  commenters  stated 
that  the  fee  should  not  be  charged  for 
empty  railroad  cars. 

Customs  response:  As  already  noted, 
the  COBRA  was  amended  by  the  Tax 
Act  so  that  the  fee  would  not  apply  to 
empty  railroad  cars.  Accordingly. 
§  24.22(d)  as  set  forth  below  has  been 
amended  (1)  in  the  basic  fee  provision, 
by  referring  to  a  "loaded  or  partially 
loaded  passenger  or  commercial  height" 
railroad  car.  and  (2)  by  adding  a  fee 
exemption  to  cover  railroad  cars 
transporting  only  containers,  bins, 
racks,  dunnage  and  other  equipment  or 
materials  which  have  been  used  (as 
distinguished  from  such  items  in 
unused  condition  which  could 
represent  a  commercial  importation  that 
would  trigger  collection  of  the  arrival 
fee)  for  enclosing,  supporting  or 
protecting  conunercial  freight,  which 
Customs  believes  should  be  treated  as 
empty  railroad  cars  for  purposes  of  the 
arrival  fee. 

Comment:  A  number  of  commenters 
argued  that  the  fees  paid  for  individual 
railroad  car  crossings  should  be 
permitted  to  accumulate  toward 
satisfying  the  $100  annual  fee  cap. 

Customs  response:  In  light  of  the  fact 
that  the  basic  language  in  the  COBRA 
regarding  the  annual  fee  limit  for 


railroad  cars  is  identical  to  that  used  in 
the  case  of  commercial  trucks,  and  since 
the  Conference  Report  language 
discussed  above  in  connection  with 
commercial  trucks  applies  equally  to 
railroad  cars,  Customs  believes  that 
cumulation  toward  the  annual  fee  limit 
should  not  be  permitted  for  railroad  cars 
but  that  prepayment  of  the  $100  annual 
limit  at  any  time  during  a  calendar  year 
should  also  be  permitted  in  the  case  of 
railroad  cars.  Accordingly.  §  24.22(d)  as 
set  forth  below  has  been  amended  in  a 
manner  similar  to  the  changes  made  to 
§  24.22(c)  regarding  commercial  trucks 
as  discussed  above,  the  only  essential 
difference  being  that  in  this  case  the 
prepayment  will  serve  as  a  limitation  on 
subsequent  payment  of  individual 
arrival  fees  for  a  railroad  car  only  if 
adequate  records  are  maintained  to 
enable  Customs  to  verify  that  the  $100 
annual  fee  has  in  fact  been  paid  on  that 
railroad  car,  in  recognition  of  the  fact 
that  railroad  car  fee  payments  and 
verification  of  those  payments 
(including  the  applicability  of  a  $100 
prepayment  to  a  specific  railroad  car) 
take  place  not  at  the  time  of  arrival  but 
rather  at  a  time  subsequent  to  the  actual 
arrival. 

Comment:  Some  commenters  stated 
that  individual  carriers  should  be 
permitted  to  submit  individual  fee 
statements  to  Customs,  rather  than 
relying  on  their  industry  trade  group  to 
do  so  on  their  behalf. 

Customs  response:  Customs  has  no 
objection  to  such  an  aijangement,  and 
§  24.22(d)  as  set  forth  below  has  been 
modified  accordingly. 

Comment:  A  number  of  commenters 
requested  that  the  time  limit  to  remit 
payment  be  extended,  from  60  days 
following  the  end  of  a  month,  to  60  or 
90  days  following  a  quarter. 

Customs  response:  The  suggestion  by 
these  commenters,  if  adopted,  would 
significantly  delay  the  collection  of 
railroad  car  arrival  fees.  Given  the 
fundamental  administrative 
responsibility  of  Customs  to  ensure  that 
statutorily  mandated  fees  are  collected 
in  a  timely  fashion,  it  would  not  be 
appropriate  to  adopt  this  suggestion. 

Comment:  Several  parties  commented 
on  payment  procedures  in  the  event  a 
dispute  arises  between  the  AAR  which 
calculates  the  fees  owed  and  an 
individual  carrier  responsible  for 
remitting  those  fees,  arguing  that 
payment  should  be  withheld  pending 
resolution  of  the  dispute. 

Customs  response:  Customs  cannot 
agree  to  such  an  open-ended  payment 
arrangement  which  could  significantly 
delay  collection  of  the  fees.  However,  if 
the  AAR  and  the  individual  carrier  are 
unable  to  resolve  any  dispute  during  the 


60-day  time  period  following  the  close 
of  the  calendar  month,  a  subsequent 
settlement  of  the  dispute  may  be 
accounted  for  by  means  of  an 
explanation  in,  and  adjustment  of,  the 
next  payment  to  Customs.  Section 
24.22(d)  as  set  forth  below  has  been 
amended  to  clarify  the  Customs  position 
on  this  point. 

Comment:  Some  commenters 
expressed  confusion  over  the  language 
concerning  the  exemption  for  in-transit 
trains.  It  was  pointed  out  in  this  regard 
that  the  word  "train"  is  too  imprecise 
because  a  train  is  nothing  more  than  the 
linkage  of  individual  cars,  and  it  was 
suggested  that  reference  be  made  to  "the 
country  being  transited"  rather  than 
"the  United  States". 

Customs  response:  These  points  were 
resolved  by  the  change  to  the  in-transit 
exemption  effected  by  the  1990  Act 
which  was  implemented  by  Customs  in 
T.D.  91-33,  as  discussed  above. 

Comment:  One  commenter  suggested 
that  "railroad  car"  should  be 
specifically  defined  in  the  regulations  as 
a  carrying  vehicle  measured  from 
coupler  to  coupler. 

Customs  response:  Customs  agrees 
that  such  a  definition  would  be  useful, 
particularly  in  order  to  ensure  that 
articulated  cars  are  treated  as  one  car. 
Accordingly,  a  definition  of  "railroad 
car"  has  been  included  in  §  24.22(d)  as 
set  forth  below. 

Comment:  One  commenter  seated  that 
the  regulations  should  provide  a 
drawback,  refund  or  allowance 
procedure  for  railroad  cars  that  are 
received  in  error  by  a  carrier  and 
returned  to  the  United  States. 

Customs  response:  Customs  believes 
that  such  occurrences  would  most  often 
involve  empty  cars,  in  which  case  no  fee 
would  apply  as  a  result  of  the 
amendment  to  the  railroad  car  fee 
provision  effected  by  the  Tax  Act  as 
discussed  above.  However,  the  fee 
would  still  apply  in  the  case  of  such 
cars  which  are  loaded  or  partially 
loaded,  and  Customs  has  no  legal 
authority  to  provide  otherwise  in  the 
regulations  in  the  absence  of  supporting 
statutory  language.  It  should  be  noted 
that  such  cars  must  still  be  cleared  by 
Customs. 

Comment:  Two  commenters  suggested 
that  the  railroad  company  bringing  a  car 
into  the  United  States  and  clearing  it 
through  Customs  should  be  the  party 
responsible  for  the  fee  payment,  not 
another  company  receiving  the  car  in 
interchange  at  the  port  of  entry. 

Customs  response:  Customs  believes 
that  the  provisions  regarding 
responsibility  for  fee  payments  as  set 
forth  in  the  interim  regulations  should 
be  retained  because  they  have  provided 
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Customs  with  a  workable  method  for 
identifying  the  party  to  which  Customs 
will  look  for  payment  of  the  fees. 
However,  so  long  as  the  actual  payment 
to  Customs  is  made  by  that  party,  there 
is  nothing  to  prevent  the  two  railroad 
companies  from  making  their  own 
private  arrangements  regarding 
reimbursement  or  allocation  of  the  costs 
between  them. 

Comment:  One  commenter  urged  that 
the  in-transit  exemption  provision  be 
expanded  to  include  in-transit  cars 
which  are  set  out  (taken  off  line)  for 
repairs  outside  the  United  States  and 
then  brought  back  on  line,  provided  no 
cargo  is  loaded  on  or  unloaded  from  the 
car. 

Customs  response:  Customs  agrees 
that  the  in-transit  exemption  remains 
applicable  to  such  cars  and, 
accordingly,  §  24.22(d)  as  set  forth 
below  has  been  amended  to  clarify  this 
pcHnt. 

Private  Vessels  and  Aircraft 

Comment:  Numerous  commenters 
ol^ected  to  the  annual  $25  fee  for 
private  vessels  and  airoaft  on  general 
groimds,  stating  that  the  assessment  is 
unfair  and  discriminatory  because 
automobiles  entering  the  United  States 
are  not  charged,  that  general  taxes  rather 
than  user  fern  should  be  used  to  fund 
Customs  operations,  and  that  the  private 
vessel  fee  will  adversely  affect  business 
or  trade  and  tourism  in  Canada. 

Customs  response:  These  comments 
relate  to  legislative  policy  issues  that  are 
beyond  the  scope  of  the  regulations. 

Comment:  An  association 
representing  private  vessel  ovtmers 
suggested  the  following: 

1.  Authorize  procurement  of  a  re- 
entry permit  by  mail  order,  in  advance 
of  departure  to  a  foreign  country. 

2.  issue  an  identification  permit 
number  for  the  calendar  year. 

3.  Allow  p)ermit  number  clearance  by 
telephone  whenever  pleasure  craft  have 
nothing  to  clear  through  Customs. 

4.  Allow  renewal  of  the  permit 
number  and  fee,  as  well  as  pre-payment 
by  mail  for  the  following  year,  during 
the  last  30  days  of  the  current  year. 

Customs  response:  Section  24.22(e) 
presently  states  that  the  $25  fee  may  be 
prepaid  to  Customs,  and  Customs  has 
instituted  procedures  for  the  advance 
issuance  of  decals  either  through  local 
Customs  offices  or  by  mail,  with  the 
decal  to  be  placed  on  the  private  vessel 
(or  aircraft)  as  evidence  that  the  fee  has 
been  paid  for  the  calendar  year  in 
question.  Accordingly,  the  first,  second 
and  fourth  suggestirais  above  have 
already  been  implemented  by  Customs, 
and  §  24.22(e)  as  set  forth  below  has 


been  modified  to  reflect  the  current 
applicable  procedures. 

As  regards  the  third  suggestion. 
Customs  ourently  permits  telephonic 
report  of  arrival  and  clearance  of  private 
vessels  in  many  districts,  and  such 
telephonic  clearance  normally  includes 
verification  of  payment  of  the  $25 
annual  fee.  However,  because  special 
reporting  and  clearance  requirements 
may  apply  in  certain  circiunstances  (see, 
for  example,  19  CFR  4.2a),  it  would  not 
be  appropriate  to  provide  for  telephonic 
decal  number  clearance  in  these 
regulations. 

Comment:  One  commenter  stated  that 
the  annual  $25  fee  was  reasonable  but 
objected  to  the  $25  overtime  amount  for 
Sunday  inspectional  services.  This 
commenter  suggested  that  Customs 
should  stagger  shifts  during  the  week  in 
order  to  provide  free  Sunday  service. 

Customs  response:  Pursuant  to  the 
decision  of  the  Supreme  Court  in  U.S. 
V.  Myers.  320  U.S.  561  (1944),  Customs 
inspectors  must  be  paid  overtime 
compensation  for  Sunday  work  without 
regard  to  whether  the  services  are  in 
addition  to  a  regular  weekly  tour  of 
duty.  Therefore,  staggered  shifts  would 
not  alleviate  the  situation.  However, 
Customs  notes  that  section  8101(c)(1)  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1986  amended  section  13031  of  the 
COBRA  so  as  to  reinstate  free  overtime 
service  for  private  aircraft  on  Simdays 
and  hoUdays  between  the  hours  of  6 
a.m.  and  5  p.m.  local  time,  thus 
addressing  the  substance  of  this 
commenter's  ob)ection  as  regards 
private  aircraft  but  not  as  regards  private 
vessels.  In  the  absotce  of  an  apprt^riate 
statutory  amendment  similar  to  that 
made  for  private  aircraft.  Customs  has 
no  authority  to  eliminate  overtime 
payments  for  Customs  services  provided 
in  connection  with  private  vessels. 
Section  24.22(e)  as  set  forth  below  has 
been  modified  to  clarify  the  overtime 
exception  as  regards  private  aircraft 

Coitunent:  In  order  to  exempt  private 
vessels  which  are  entered  in  regattas, 
one  commenter  made  the  following 
suggestions: 

1.  Exempt  all  pleasure  craft  not 
carrying  merchandise  regardless  of  size; 

2.  Exempt  all  participants  in 
competitive  events  where  the  returning 
craft  are  not  carrying  merchandise;  or 

3.  Extend  the  vessel  length  exemption 
from  30  feet  to  65.6  feet  (20  meters). 

Customs  response:  The  specific 
exemption  for  private  pleasure  vessels 
of  less  than  30  feet  in  fength  not 
carrying  goods  required  to  be  declared 
was  included  in  §  24.22(e)  based  on  a 
statement  of  intent  and  r^ulatory 
mandate  contained  in  the  Conference 
Report  relating  to  the  COBRA  (which 


noted  in  this  regard  that  Customs  incurs 
no  processing  costs  in  clearing  such 
vessels).  Customs  has  no  authority  to 
extend  an  exonption  to  other  elates  of 
vessels  in  the  absence  of  support 
therefor  in  the  statutory  language  and 
the  legislative  history  relating  thereto. 

Dutiable  Mail  Entries 

Comment:  Two  commenters  requested 
that  the  regulations  be  revised  to  make 
it  clear  that  the  $5  processing  fee  is  to 
be  collected  only  when  Customs 
prepares  the  entry  documentation. 
Thus,  when  a  customs  brokw  prepares 
formal  at  informal  entry  docimients,  no 
fee  would  be  assessed. 

Customs  response:  Customs  notes  that 
the  statute  refers  to  "each  item  of 
dutiable  mail  for  which  a  document  is 
prepared  by  a  customs  officer" 
(emphasis  added).  Moreover,  even 
though  almost  all  dutiable  formal  mail 
entries  are  prepared  by  brokers. 
Customs  in  such  cases  still  may  have  to 
prepare  notices  of  arrival  or  other 
documentation  in  connection  with  the 
arrival,  entry  and  clearance  of  the  mail 
shipment  Acccwdingly,  it  would  be 
inappropriate  to  refer  only  to  "entry" 
documentatian  in  §  24.22(0  or  to 
otherwise  limit  the  application  of  this 
regulatory  provision  which  is  in  accord 
with  the  language  and  int«it  of  the 
statute. 

Comment:  One  commenter  suggested 
exempting  packages  valued  at  less  than 
$250  or  reducing  the  amount  of  the  fee 
because  of  the  economic  hardship  the 
feepresents  to  small  businesses. 

(Mstoms  response:  Since  these 
suggestions  involve  legislative  policy 
issues  and  are  not  supported  by  the 
statutory  language,  Qistoms  has  iu> 
authority  to  include  such  provisions  in 
the  regulations. 

Commercial  Vessel  and  Aircralk 
Passengers 

Comment:  Two  commenters  objected 
to  the  fee  as  a  matter  of  principle.  One 
comm«iter  argued  that  the  costs  for 
services  provided  by  Customs  to 
arriving  passengers  should  be  covered 
out  of  general  revenues.  The  other 
commoiter  argued  that  the  fee  is  unfeir 
because  no  othw  countries  assess  such 
a  fee. 

Customs  response:  These  comments 
involve  legislative  pohcy  issues 
implicitly  reflected  in  the  statute  itsell 
Accordingly.  Customs  has  no  authority 
to  address  the  comments  in  the 
regulatory  texts. 

Comment:  One  commenter  stated  that 
the  exemption  for  transiting  passengers 
should  apply  to  all  in-transit  passengers 
rather  than  to  only  those  not  processed 
by  Customs.  This  commenter 
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specifically  suggested  that  the 
regulations  be  amended  to  refer  simply 
to  persons  transiting  the  United  States 
who  stop  over  "for  less  than  24  hours 
prior  to  continuing  on  a  {oumey  to  a 
foreign  country". 

Customs  response:  The  regulatory 
provision  in  question  was  included  in 
the  interim  regulations  on  the  reasoning 
that  the  arrival  fee  is  intended  to  apply 
only  in  cases  where  Customs  actudly 
processes  the  passenger,  and  the 
exemption  for  in-transit  passengers 
added  by  the  Tax  Act.  as  discussed 
above,  explicitly  recognized  this 
principle  by  referring  to  a  passenger  "for 
whom  customs  inspectional  services  are 
not  provided."  Accordingly,  the 
suggestion  of  this  coimnenter  is 
inconsistent  with  the  statutory  language 
and  thus  cannot  be  adopted.  Section 
24.22(g)  as  set  forth  below  has  been 
modified  in  this  regard  to  reflect  more 
accurately  the  statutory  language. 

Comment:  Two  commenters  stated 
that  the  exemption  for  in-transit 
passengers  should  not  be  limited  to 
airline  passengers  but  rather  should  also 
apply  to  cruise  ship  passengers  who  are 
transiting  the  United  States  on  route  to 
another  country. 

Customs  response:  Neither  the  statute 
nor  the  regulations  Umit  applicabiUty  of 
the  in-transit  exemption  to  airline 
passengers.  Thus,  in  principle,  it  is 
equally  applicable  to  cruise  ship  and 
other  commercial  vessel  passengers. 
However,  the  exemption  will  apply  in 
either  case  only  if  the  passenger  is  in- 
transit  to  a  location  outside  the  Customs 
territory  of  the  United  States  and  is  not 
processed  by  Customs  during  the 
layover  (in-transit)  period.  As  a  practical 
matter,  the  exemption  is  applied  more 
frequently  in  the  case  of  airline 
passengers  who  often  disembai^L  and  are 
held  in  a  sterile,  supervised  in-transit 
loimge,  without  undergoing  any 
Customs  inspection,  until  iheit 
continuing  or  connecting  flight  is  ready 
to  leave.  Unless  in-transit  vessel 
passengers  who  disembark  similarly 
remain  in  such  a  secure  in-transit  area 
so  as  to  not  require  Customs  processing, 
they  will  not  be  entitled  to  the 
exemption. 

Comment:  One  commenter  requested 
a  list  of  airports  which  have  sterile  in- 
transit  areas  where  passengers  may 
remain  and  thus  be  covered  by  the  in- 
transit  exemption. 

Customs  response:  A  list  of  airports  at 
which  sterile  in-transit  lounges  are 
maintained  is  set  forth  in  a  brochure 
entitled  Travel  Industry  Tips 
(Publication  No.  529)  which  Customs 
has  published  and  made  available  to  the 
public  to  explain  the  collection  process 
for  Federal  inspection  fees.  Copies  of 


this  brochure  may  be  obtained  by 
writing  to:  U.S.  Customs  Service,  P.O. 
Box  7407.  Washington.  DC  20044. 

Comment:  One  commenter  requested 
that  the  regulations  include  examples  in 
order  to  address  specific  problems  that 
arise  when  complex  travel  arrangements 
are  involved  (for  example,  when 
multiple  layovers  and  arrivals  in  the 
United  States  occur  on  the  same 
itinerary). 

Customs  response:  Customs  does  not 
believe  that  the  regulations  are  the 
proper  place  for  such  examples,  given 
the  legally  binding  nature  of  the 
regulations  and  the  impossibility  of 
anticipating  the  myriad  of  specific 
factuai  patterns  that  would  have  to  be 
covered  in  order  for  the  examples  to  be 
complete  and  sufficiently  informative. 
However,  examples  of  specific  travel 
situations  have  been  included  in  the 
Travel  Industry  Tips  brochure 
mentioned  above. 

Comment:  A  commenter  requested 
that  an  explicit  statement  be  included  in 
the  regulations  to  the  effect  that  arriving 
passengers  who  are  exempt  firom 
application  of  the  fiee  are  also  exempt 
from  charges  for  inspectional  services. 

Customs  response:  The  passenger 
arrival  fee  is  specifically  intended  to 
cover  Customs  costs  in  providing 
inspectional  services  to  passengers,  and 
there  are  no  other  Customs  charges  for 
such  services  which  apply  specifically 
to  commercial  passengers.  Accordingly, 
the  suggested  statement  is  neither 
necessary  nor  appropriate. 

Comment:  Witn  reference  to  the 
exemption  concerning  persons  whose 
journey  originates  in  Canada,  Mexico,  a 
U.S.  territory  or  possession,  or  any 
adjacent  island,  one  commenter 
suggested  that  no  fee  should  be  charged 
if  a  passenger  stops  for  layover  in  one 
of  those  locations  even  if  the  journey 
originated  outside  one  of  those 
locations. 

Customs  response:  The  statutory 
provision  regarding  the  cited  exempt 
locations  is  strictly  limited  to  a  journey 
which  either  originated  in  one  of  those 
locations  or  originated  in  the  United 
States  and  was  limited  to  those 
locations.  Thus,  there  is  no  legal  basis 
for  the  suggested  broad  fee  exemption 
based  merely  on  a  layover  in  one  of  the 
exempt  locations. 

Section  24.22(g)  as  set  forth  below  has 
been  modified  by  revising  paragraph 
(2)(i)  to  reflect  the  Tax  Act  addition  of 
the  exemption  for  a  journey  which 
originated  in  the  United  States  and  was 
limited  to  the  exempt  locations.  In 
addition,  in  order  to  reflect  the  basic 
Customs  position  set  forth  in 
Headquarters  Ruling  Letters  112511  and 
112554  regarding  the  applicability  of  the 


two  fee  exemptions  in  that  paragraph, 
the  following  additional  changes  have 
been  made  to  $  24.22(g)  as  set  forth 
below:  (1)  A  new  paragraph  (B)  has  been 
added  to  paragrapn  (2)(i)  to  clarify  what 
constitutes  a  journey  and  its  origination 
point;  (2)  in  the  first  sentence  of 
paragraph  (3)  concerning  fee  collection 
procedures,  the  words  "for 
transportation  into  the  customs  territory 
of  the  United  States"  have  been  added 
to  clarify  the  context  in  which  ticket  or 
travel  document  issuance  triggers 
collection  of  the  arrival  fee;  and  (3) 
interim  paragraph  3(ii),  which  does  not 
reflect  the  current  Customs  position,  has 
been  replaced  by  a  new  text  setting  forth 
an  example  in  which  the  arrival  fee  is 
collected  because  the  journey  did  not 
meet  all  conditions  for  exemption  under 
the  provision  added  by  the  Tax  Act. 

Comment:  One  commenter  stated  that 
United  Nations  officials  should  be 
accorded  the  same  exemption  from  the 
fee  as  persons  who  have  full  diplomatic 
status. 

Customs  response:  The  exemption  for 
diplomats  was  included  in  the  interim 
regulations  because  the  Conference 
Report  pertaining  to  the  COBRA  stated 
that  the  conferees  agreed  that  the  fee 
should  not  apply  to  "diplomats  entering 
the  United  States."  Customs  believes 
that  the  conferees  intended  to  exempt 
from  the  fee  those  officials  and  other 
personnel  of  foreign  governments  and 
international  organizations  (including 
the  United  Nations)  who  may  be  exempt 
from  normal  Customs  clearance 
procedures  and  requirements  under 
subchapter  VI  of  chapter  98  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  and  as  provided  in  part 
148  of  the  Customs  Regulations  (19  CFR 
part  148).  Customs  further  notes  that 
diplomatic  status  for  purposes  of  United 
States  law  is  dependent  on  the  issuance 
of  the  appropriate  visa  by  the  U.S. 
Department  of  State  and  is  not 
controlled  by  the  issuance  of  a  passport 
or  other  identifying  document  by  a 
foreign  government.  In  order  to  ensure 
that  the  fee  exemption  for  diplomats 
clearly  reflects  the  intent  and  can  be 
easily  and  consistently  applied, 
§  24.22(g)(2)(iii)  as  set  forth  below  has 
been  modified  so  that  the  exemption 
will  be  applied  with  reference  to 
specific  classes  of  visas  issued  by  the 
rJepartment  of  State. 

Comment:  A  commenter  took  issue 
with  the  requirement  that  commercial 
air  carriers  collect  the  fee  since  it  is  the 
passenger  who  is  liable  for  paying  the 
fee.  and  this  commenter  argued  that  the 
regulations  should  absolve  carriers  from 
responsibility  for  collecting  the  fee 
when  the  passenger  refuses  to  pay  it. 
This  same  commenter  suggested  that  the 
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word  "collected"  should  be  changed  to 
read  "assessed"  in  interim  S  24.22(g)(3). 

Customs  response:  With  regard  to  the 
first  point,  the  statute  sets  forth  the 
general  rule  that  the  fee  shall  be 
collected  from  the  passenger  by  the 
person  who  issues  a  transportation 
document  or  ticket  and  that  such 
coilection  shall  take  place  when  the 
document  or  ticket  is  issued.  Given  this 
statutory  speciHcity,  Customs  cannot 
amend  the  regulations  as  this 
commenter  suggests,  and  Customs 
further  notes  that  when  a  passenger 
refuses  to  pay  the  fee,  the  carrier  can 
solve  the  collection  responsibility 
problem  by  simply  declining  to  issue 
the  document  or  ticket  to  that  passenger. 
As  regards  the  second  point,  since  both 
the  regulatory  provision  in  question  and 
the  statutory  provision  on  which  it  is 
based  specifically  concern  the  collection 
procedure  (it  is  the  statute  itself  which 
"assesses"  the  fee),  it  would  not  be 
appropriate  to  use  the  word  "assessed" 
in  the  regulatory  provision. 

Comment:  One  commenter  suggested 
that  responsibility  for  collecting  the  fee 
should  rest  with  the  carrier  which 
actually  transports  the  passenger  rather 
than  the  carrier  which  issued  the  ticket. 

Customs  response:  Customs  would 
also  prefer  to  have  responsibility  for 
collection  rest  with  the  transporting 
carrier  as  this  would  greatly  facilitate 
verification  of  required  fee  payments. 
However,  given  the  S|>ecificity  of  the 
statute  in  this  regard,  in  the  absence  of 
an  appropriate  statutory  amendment 
Customs  has  no  authority  to  amend  the 
regulations  to  reflect  this  commenter's 
suggestion. 

Comment:  Two  commenters  argued 
that  charter  airlines  should  be 
responsible  for  the  remittance  of  fees 
collected  by  tour  operators,  and  they 
further  suggested  in  this  regard  that  the 
regulations  be  amended  to  require  that 
tour  operators  remit  the  collected  fees  to 
the  charter  operators  for  this  purpose. 

Customs  response:  The  statute  states 
that  the  person  "who  collects"  the 
passenger  fees  shall  remit  those  fees  to 
the  Government.  Since  under  the  statute 
collection  of  the  fees  normally  takes 
place  when  the  transportation  document 
or  ticket  is  issued  (in  this  case,  by  the 
tour  operator).  Customs  has  no  authority 
to  amend  the  regulations  as  suggested 
by  these  commenters. 

Comment:  Two  commenters  suggested 
that,  in  the  case  of  charter  operations, 
veriHcation  of  fee  payments  should  be 
based  on  the  passenger  manifest  rather 
than  on  the  tickets  issued;  under  this 
procedure,  tour  operators  would  advise 
the  carriers  in  writing  via  the  manifests 
of  the  number  of  passengers  who  paid 
the  fee.  The  same  commenters  also 


stated  that  the  flight  manifest  should  be 
used  as  the  travel  document  for 
purposes  of  determining  when 
remittance  of  the  fees  is  due,  because 
most  charter  airlines  use  the  flight 
manifest  in  order  to  determine  when  a 
charter  will  leave  and  how  many 
passengers  are  booked. 

Customs  response:  In  view  of  the 
specific  statutory  requirements 
regarding  when  and  by  whom  the  fees 
are  to  be  collected  and  remitted,  and  in 
consideration  of  the  fact  that  the  intent 
of  Congress  was  that  the  passenger  (who 
is  the  recipient  of  the  Customs 
inspectional  services)  pay  the  fee.  the 
flight  manifest  cannot  be  used  in  the 
manner  suggested  by  these  commenters. 

Comment:  One  commenter  stated  that 
commercial  air  carriers  prefer  to  have 
the  option  of  collecting  the  fee  in  lieu 
of  collection  by  U.S.-based  tour 
wholesalers  who  contract  for  passenger 
space. 

Customs  response:  To  the  extent  that 
the  tour  wholesalers  issue  the  tickets 
(and  thus  under  the  statute  are  required 
to  collect  the  fee).  Customs  has  no 
authority  to  provide  in  the  regulations 
for  collection  of  the  fee  by  the  carrier. 

Comment:  One  commenter  criticized 
the  requirement  that  carriers  collecting 
the  fee  at  a  departure  airport  must  issue 
a  receipt  to  the  passenger,  stating  that 
carriers  should  be  allowed  to  issue  a 
stamp  similar  to  "U.S.  Transp>ortation 
Tax"  in  lieu  of  a  receipt.  Another 
commenter  stated  that  the  regulations 
should  specify  the  types  of  receipts  that 
are  permissible. 

Customs  response:  The  regulatory 
requirement  of  issuance  of  a  receipt  to 
a  passenger  applies  only  when  the  fee 
is  collected  from  the  passenger  at  the 
time  of  departure  ht)m  the  United  States 
due  to  a  failure  to  collect  the  fee  at  the 
time  of  issuance  of  the  ticket  at  an 
overseas  location;  the  regulation  reflects 
a  specific  statutory  requirement  and 
thus  cannot  refer  to  the  issuance  of 
anything  other  than  a  "receipt"  as 
provided  in  the  statute.  Customs  does 
not  believe  that  it  would  be  appropriate 
to  specify  in  the  regulations  what  type 
of  "receipt"  would  be  permissible 
because  the  party  collecting  the  fee 
should  have  sufficient  flexibility  to 
adopt  a  procediu«  that  is  compatible 
with  its  particular  operational 
requirements  and  procedures. 

On  a  related  point,  Customs  notes  that 
the  COBRA  requires  that  the  fee  be 
separately  identified  on  the  document 
or  ticket  as  a  "Federal  inspection  fee", 
whereas  interim  §  24.22(g)(4)  merely 
required  that  the  ticket  or  travel 
document  be  "marked  to  indicate  that 
the  required  fee  has  been  collected  from 
the  passenger."  The  regulatory  text  as 


set  forth  below  (and  renumbered  as 
§  24.22(g)(3)  as  discussed  below)  has 
been  modified  to  conform  to  the 
statutory  requirement  but  with  reference 
to  Federal  inspection  "fees"  in  order 
that  other  Federal  agency  inspection 
fees  may  be  included  as  necessary. 

Comment:  With  regard  to  the  basic 
requirement  that  the  carrier  issuing  the 
ticket  or  travel  document  is  responsible 
for  collecting  the  fee,  one  commenter 
stated  that  carriers  should  also  be  able 
to  collect  the  fee  on  prepaid  tickets  or 
travel  docxmients  (in  order  to  avoid,  for 
example,  having  to  collect  the  fee  from 
a  minor  with  a  prepaid  ticket). 

Customs  response:  This  commenter 
correctly  notes  that  there  may  be  a 
distinction  between  the  time  at  which  a 
passenger  actually  takes  physical 
possession  of  a  ticket  and  the  time  at 
which  payment  for  the  ticket  is  ejected. 
However,  this  should  not  present  a 
problem  even  in  the  case  of  prepaid 
tickets,  provided  it  is  understood  that 
ticket  "issuance"  includes  the  act  of 
preparing  the  ticket  by  the  carrier, 
because  the  carrier  can  (and  should) 
ensure  collection  of  the  fee  by  including 
the  fee  among  the  charges  reflected  on 
the  ticket  and  paid  by  the  ticket 
purchaser. 

Comment:  In  consideration  of  the  fact 
that  refunds  of  collected  fees  will 
sometimes  be  necessary,  one  commenter 
requested  that  a  procedure  be 
implemented  to  allow  airlines  to  adjust 
the  remitted  amount  from  quarter  to 
quarter. 

Customs  response:  Customs  agrees 
that,  if  an  explanation  is  provided  with 
the  payment,  adjustments  of  previously 
remitted  fees  may  be  reflected  in  the 
next  quarterly  payment  to  Customs. 
Section  24.22(g)  as  set  forth  below  has 
been  modified  accordingly. 

Comment:  In  cases  involving  split 
charters  whereby  several  tour  operators 
charter  space  on  one  aircraft,  one 
commenter  suggested  that  the  tour 
operator  who  contracts  with  the 
passengers,  rather  than  the  carrier,  is  in 
the  best  position  to  collect  and  remit  the 
fees  to  Customs. 

Customs  response:  If  the  tour  operator 
issues  the  ticket  or  other  travel 
document,  the  statute  requires  that  the 
tour  operator  collect  and  remit  the  fees 
to  Customs. 

Although  the  last  sentence  of  interim 
§  24.22(g)(4)  clarified  the 
responsibilities  of  U.S.-based  tour 
wholesalers  who  issue  non-carrier 
tickets.  Customs  notes  that  the  first 
sentence  of  that  section  (which  set  forth 
the  basic  fee  collection  requirement) 
only  referred  to  "carriers".  Accordingly, 
the  first  sentence  of  interim  §  24.22(^(4) 
has  been  modified  to  refer  to  "each  air 
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or  sea  carrier,  travel  agent,  tour 

wholesaler,  or  other  party"  issuing  a 
ticket  or  travel  document  in  order  to 
clarify  the  statutorially-mandated 
responsibihty,  and  corresponding 
changes  also  have  been  made  to  the 
texts  of  interim  §  24.22(g)  (5)  and  (7) 
which  are  a  direct  consequence  of  the 
collection  requirement.  In  addition,  the 
first  sentence  of  interim  §  24.22(g)(4)  has 
been  further  modified  by  removing  the 
words  "on  or  after  July  7, 1986,"  which 
were  included  only  because  the  interim 
regulations  were  published  prior  to  the 
effective  date  of  the  statutory  fees. 
Finally,  the  texts  of  interim  §  24.22(g) 
(3)  and  (4)  have  been  combined  into  one 
§  24.22(g)(3)  covering  all  fee  collection 
procedures,  with  a  consequential 
renumbering  of  the  succeeding 
paragraphs  under  §  24.22(g). 

Comment:  One  commenter  expressed 
concern  that  the  required  accounting 
and  operating  procedures  to  be  followed 
by  clerks  and  attendants  in  collecting 
and  verifying  the  fees  will  be  viewed  by 
passengers  as  a  reduction  in  the  quality 
of  service.  This  commenter  also 
complained  that  the  general  records 
maintenance  requirement  will  increase 
expenses  by  necessitating  additional 
staff. 

Customs  response:  r4otwithstanding 
the  perceived  or  actual  effect  which 
these  requirements  may  have,  they  are 
central  and  thus  necessary  to  the  proper 
administration  of  the  statutory  fee 
provisions.  Accordingly,  there  is  no 
practical  means  for  addressing  these 
concerns  in  the  regulations. 

Comment:  One  commenter  suggested 
that  when  fees  are  collected  in  a  foreign 
country,  they  should  be  collected  in  the 
local  currency  using  the  exchange  rate 
applicable  on  the  date  of  collection  and. 
for  purposes  of  remittance  to  Customs, 
the  fees  so  collected  should  be 
converted  to  U.S.  dollars  using  the 
exchange  rate  in  effect  on  the  date  of 
remittance. 

Customs  response:  Customs  currently 
allows  for  the  procedure  suggested  by 
this  commenter.  The  Customs  position 
on  this  point  is  also  reflected  in  the 
Travel  Industry  Tips  brochure 
mentioned  above. 

Comment:  One  commenter  requested 
that  the  second  sentence  of  interim 
§  24.22(g)(7)  be  modified  to  require 
retention  of  records  for  2  years  after  "fee 
coUection^father  than  "fee 
calculation". 

Cdstoms  response:  Customs  cannot 
agree  to  this  request.  Given  the  fact  that 
payments  and  statements  are  submitted 
to  Customs  only  quarterly  (and  may  be 
submitted  as  late  as  31  days  after  the 
close  of  the  quarter),  the  ettocX  of  this 
proposed  change  would  be  to 


significantly  shorten  the  record 
retention  period  with  regard  to  those 
fees  collected  in  the  early  part  of  the 
subject  quarter.  In  order  to  ensure  that 
Customs  is  able  to  perform  a  timely  and 
accurate  verification  of  payments,  the 
records  retention  period  must  cover 
both  the  calculation  itself  and  all  the 
collection  records  upon  which  the 
calculation  was  based. 

Comment:  One  commenter  requested 
that  the  regulations  specify  the  types  of 
records  that  are  to  be  maintained. 

Customs  response:  Customs  agrees  in 
principle  that  it  would  be  useful  to 
clarify  in  the  regulations  the  types  of 
records  or  information  that  should  be 
maintained  to  enable  Customs  to  verify 
that  the  fees  have  been  properly 
collected  and  remitted.  However, 
Customs  beheves  that  this  document  is 
not  the  proper  vehicle  for  such  action, 
which  could  have  the  effect  of  imposing 
new  substantive  requirements  on  the 
public  and  thus  should  be  the  subject  of 
further  public  comment  procedures. 

Comment:  One  commenter  suggested 
that  the  deadline  for  quarterly  payment 
and  statement  filing  (31  days  after  the 
close  of  the  calendar  quarter)  be 
extended  by  60  days  to  avoid  the  need 
for  estimates  and  ensure  remittance  of 
the  correct  amount. 

Customs  response:  The  deadline  set 
forth  in  the  regulations  reflects  a 
requirement  in  the  statute  and  thus 
must  be  retained.  Moreover.  Customs 
believes  that  the  addition  of  a  provision 
allowing  reconciliation  of  quarterly 
payments  in  the  following  quarter,  as 
discussed  above,  will  address  the  main 
concerns  of  this  commenter. 

Comment:  One  commenter  pointed 
out  that  charter  airlines  already  file 
quarterly  reports  with  the  U.S. 
IDepartment  of  Transportation  (DOT) 
and  suggested  that  Customs  review 
those  quarterly  reports  to  see  if  they 
would  be  sufficient  for  Customs 
purposes. 

Customs  response:  Although 
information  filed  with  the  DOT  may  be 
useful  to  Customs  for  fee  verification 
purposes  in  some  circumstances,  it 
would  not  be  sufficient  in  and  of  itself 
because  it  only  reflects  passengers 
transported  by  carriers  and  thus  would 
not  provide  complete  information 
regarding  fee  collection  which  is  based 
on  ticket  issuance  rather  than  passenger 
arrivals. 

Comment:  Three  commenters  raised 
issues  regarding  the  provision  of 
adequate  services  to  passengers  as 
required  by  the  COBRA,  which  was  not 
addressed  in  the  interim  regulations. 
One  commenter  stated  that  a  system 
should  be  implemented  allowing 
airlines  to  notify  Customs  of  intended 


arrival  and  that  there  should  be  some 
assurance  regarding  adequacy  of 
personnel  to  clear  passengers  so  that  no 
passenger  is  required  to  wait  in  line  for 
more  than  20  minutes.  Another 
commenter  requested  that  Customs 
specify  how  adequacy  of  service  will  be 
assured  and  suggested  that  a  telephone 
number  be  provided  for  purposes  of 
reporting  bad  service.  The  third 
commenter  requested  inclusion  of 
language  in  the  regulations  stating  that 
charter  airline  passengers  are  entitled  to 
the  same  service,  and  at  no  additional 
cost,  as  in  the  case  of  scheduled  airline 
passengers  because  charter  airlines  also 
operate  on  a  schedule. 

Customs  response:  As  regards 
notification  of  arrival,  Part  122  of  the 
Customs  Regulations  contains  detailed 
provisions  regarding  the  applicable 
procedures.  With  respect  to  the  issue  of 
adequacy  and  cost  of  service  provided 
by  Customs,  it  is  noted  that  the  COBRA 
was  extensively  amended  in  this  regard 
by  section  8101(c)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986,  by 
section  1893(d)  of  the  Tax  Act.  and  by 
section  9S01(a)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (Pub.  L.  100- 
203).  Those  amendments  expanded  the 
scope  of  the  services  that  must  be 
adequately  provided,  included  specific 
factors  to  be  taken  into  account  in 
determining  whether  service  is 
adequately  provided,  and  expanded  the 
list  of  services  for  which  only  fees  under 
the  COBRA  may  be  charged.  Consistent 
with  the  statutory  mandate,  the  policy 
of  Customs  is  to  provide  the  most 
efficient  and  responsive  service  possible 
to  all  carriers  (whether  regularly 
scheduled  or  charter)  and  passengers, 
and  included  in  this  policy  is  a  goal  of 
processing  all  passengers  within  20 
minutes  or  less.  Because  most  delays  or 
other  inspectional  or  clearance 
problems  result  from  conditions  arising 
at  the  local  level.  Customs  suggests  that 
any  complaints  be  directed  to  the 
regional  commissioner  or  district 
director  of  Customs  having  jurisdiction 
over  the  location  where  the  flight  was 
processed.  As  regards  inclusion  of 
adequate  service  standards  in  the 
regulations.  Customs  believes  that  this 
final  rule  document  is  not  the  proper 
vehicle  for  such  proposals. 

Customs  Brokers 

One  commenter  made  a  number  of 
points  on  behalf  of  brokers  nationwide 
with  regard  to  the  permit  fee. 

Comment:  The  commenter  stated  that 
confusing  instructions  were  issued  to 
Customs  personnel  concerning  the 
permit  fee,  in  particular  regarding  its 
applicability  to  inactive  brokers  and  to 
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individually-licensed  brokers  employed 
by  a  corporate  broker. 

Customs  response:  When  these 
problems  were  brought  to  the  attention 
of  Customs  Headquarters,  additional 
clarifying  instructions  were  issued  to  all 
Customs  field  offices. 

Comment:  The  commenter  stated  that 
the  automatic  permit  revocation 
procedure  set  forth  in  section  111.96  of 
the  interim  regulations  for  failure  to 
timely  pay  the  fee,  by  not  allowing  a 
reasonable  opportunity  to  cure  the 
default,  amounts  to  a  denial  of  due 
process. 

Customs  response:  Even  though  the 
interim  regulations  were  published  on 
June  11, 1986.  and  went  into  effect  on 
July  7, 1986,  Customs  gave  brokers  an 
additional  grace  period,  until  August  6, 
1986,  to  pay  the  annual  permit  fee  for 
1986.  Moreover,  Customs  exercised  a 
policy  of  leniency  as  regarded  payment 
of  the  1986  fee  in  order  to  avoid 
precipitous  revocation  of  permits  for 
failure  to  timely  pay  the  fee.  Thus, 
brokers  were  given  ample  notice  and 
opportunity  to  pay  the  1986  fee  and 
thus  retain  their  permits. 

On  the  broader  issue  of  due  process. 
Customs  would  point  out  that  since  the 
Tax  Act  amendments  discussed  above 
explicitly  ratified  the  regulatory 
principle  of  permit  revocation  for  failure 
to  timely  pay  the  fee,  provided 
appropriate  notice  of  the  due  date  has 
been  published  in  the  Federal  Register, 
the  issue  of  due  process  is  essentially 
moot  from  a  regulatory  standpoint. 

Comment:  This  commenter  argued 
that  the  permit  fee  for  1986  should  be 
reduced  to  one-half  the  full-year  amount 
due  to  its  mid-year  implementation. 

Customs  response:  This  issue  was 
resolved  in  the  Tax  Act  as  discussed 
above. 

Comment:  The  commenter  stated  that 
an  actual  permit  document  should  be 
made  available  to  each  broker. 

Customs  response:  Such  documents 
were  issued  to  all  Customs  districts  for 
immediate  use  in  December  1986. 

Additional  Changes  to  the  Regulations 

In  addition  to  the  changes  to  the 
interim  regulatory  texts  discussed 
above,  the  final  regulations  as  set  forth 
below  incorporate  (1)  a  number  of  non- 
substantive, editorial  (organizational  or 
drafting)  changes  to  improve  the  clarity 
and  readability  of  the  regulations  and 
(2)  some  necessary  substantive  changes 
involving  subsequent  statutory 
amendments  and  other  matters  not 
specifically  discussed  above  in 
connection  with  the  public  comments. 
The  principal  editorial  changes  and 
additional  substantive  changes  are 
described  below. 


Section  24.22 

Paragraph  (a)  has  been  limited  to 
deHnitions  that  apply  to  more  than  one 
of  the  other  paragraphs  under  the 
section.  Those  definitions  which  pertain 
to  only  one  such  paragraph  appear  as 
part  of  the  substantive  fee  provision. 

Where  applicable,  separate 
subparagraphs  have  been  included  to 
cover  aimual  fee  limitations  for 
individual  arrival  fees,  prepayment  of 
fees,  and  fee  exceptions  where  more 
than  one  category  of  exemption  applies 
to  the  fee  in  question.  Each  prepayment 
subparagraph  reflects  current  payment 
procedures,  including  procedures  for 
lump  sum  mid-year  payment  of  both 
annual  fees  and  any  remaining  balance 
where  a  calendar  year  limit  applies  to 
an  individual  arrival  fee.  Fee  exceptions 
have  been  added  to  cover  the  Tax  Act 
addition  of  exemptions  for  commercial 
trucks,  railroad  cars  and  private  vessels 
transported  by  any  vessel  other  than  a 
ferry. 

With  regard  to  the  commercial 
passenger  arrival  fee,  the  fee  exemption 
covering  crew  members  and  persons 
directly  connected  with  the  operation, 
navigation,  ownership,  or  business  of 
the  vessel  or  aircraft  has  been  modified 
to  reflect  the  longstanding  Customs 
position,  as  stated  in  the  Travel  Industry 
Tips  brochure  mentioned  above,  that  the 
exemption  applies  only  to  official 
business  travel  and  not  to  travel  for 
pleasure.  In  addition,  the  following 
changes  have  been  made  to  the 
paragraph  covering  payment  and 
quarterly  statement  procedures 
(paragraph  (g)(4)  as  set  forth  below):  (1) 
In  order  to  more  clearly  reflect  the 
necessary  correlation  between  the 
statutory  obligation  to  collect  the  fees 
and  the  consequent  statutory  obligation 
to  remit  those  fees  to  Customs,  reference 
is  made  to  payment  to  Customs  of  the 
fees  "required  to  be"  collected  (thus,  the 
amount  remitted  must  be  equal  to  the 
amount  of  fees  required  to  be  collected 
under  the  statute,  even  if  some  required 
fees  were  in  fact  not  collected);  and  (2) 
the  provision  regarding  fee  payment 
responsibility  where  the  (foreign)  ticket 
or  travel  document  issuer  has  not 
collected  the  fee  has  been  changed  to 
more  closely  align  on  the  wording  of  the 
statute  and  paragraph  (g)(3).  Finally,  the 
paragraph  concerning  the  limitation  on 
charges  (paragraph  (g)(7)  as  set  forth 
below)  has  been  redrafted  to  more 
accurately  reflect  the  terms  of  the 
statutory  provision  on  which  it  is  based 
(19  U.S.C.  58c(e)(l)).  in  particular  to 
cover  the  exception  regarding 
reimbursement  for  costs  incurred  by 
Customs  in  connection  with  user  fee 
airports,  and  the  references  in  this 


paragraph  to  provisions  within  part  6 
have  been  changed  to  reflect  the 
replacement  of  part  6  by  part  122  as 
further  discussed  below. 

The  payment  procedures  applicable 
under  paragraph  (i)(l)  have  been 
clarified  by  insertion  of  a  cross- 
reference  to  §  24.1  (which  concerns 
general  collection  requirements  and 
procedures  that  are  equally  applicable 
to  the  fees  under  §  24.22)  and  by 
inclusion  of  the  identifying  payment 
class  codes  (subsequently  implemented 
by  Customs  for  accounting  and 
reporting  purposes)  to  be  referenced  on 
a  check  or  money  order  payment. 

Part  111 

In  order  to  ensure  applicability  of  the 
proper  procedures,  the  second  sentence 
of  section  111.96(c)  has  been  amended 
by  inserting  a  cross-reference  to  the 
remittance  procedures  set  forth  in 
§  24.22(i).  In  addition,  the  third 
sentence  of  §  111.96(c)  has  been 
redrafted  (1)  to  clarify  the  intended 
effect  of  the  sentence,  i.e.  that  no 
proration  of  a  mid-year  fee  payment  will 
be  allowed,  and  (2)  to  include  a 
reference  to  a  permit  application  under 
section  111.19(b)  in  order  to  ensure 
procedural  consistency  between  that 
section  and  §  111.96(c). 

Part  122 

As  noted  above,  Part  6  concerning  air 
conunerce  regulations  was  revised  and 
redesignated  as  part  122  following 
publication  of  the  interim  regulations 
implementing  the  COBRA  (which 
included  a  new  section  6.1a  setting  forth 
a  cross-reference  to  the  interim  §  24.22 
fees  as  regards  private  aircraft  and 
passengers  aboard  commercial  aircraft). 
The  final  texts  of  part  122  were  adopted 
on  April  21. 1988,  as  T.D.  88-12,  55  FR 
9285. 

It  is  further  noted,  however,  that  no 
direct  counterpart  to  interim  section 
6.1a  was  included  in  the  final  texts  of 
part  122.  Moreover,  present  §  122.29. 
which  concerns  overtime  services  for 
private  aircraft,  is  incorrect  in  referring 
in  this  context  to  overtime  charges 
which  no  longer  apply  to  private  aircraft 
as  discussed  above.  In  addition,  there  is 
no  need  for  a  cross-reference  to 
pas.senger  fees  which  apply  only  in 
regard  to  commercial  aircraft.  In  order  to 
address  these  issues,  §  122.29  has  been 
revised  (1)  to  set  forth  a  cross-reference 
to  §  24.22  as  regards  the  private  aircraft 
arrival  fee  and  (2)  to  set  forth  a  cross- 
reference  to  §  24.16  only  with  regard  to 
the  procedures  for  requesting  overtime 
services. 
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Part  123 

The  interim  texts  implementing  the 
COBRA  included  a  new  §  123.1a  which 
referred  to  §  24.22  as  regards  fees 
applicable  to  commercial  trucks,  truck 
cabs,  and  railroad  cars  whether  empty 
or  otherwise.  Customs  now  believes  that 
it  would  be  preferable  to  remove  this 
section,  which  represents  an  exception 
to  normal  regulatory  niunbering  rules, 
and  to  include  an  appropriate  cross- 
reference  to  the  §  24.22  fees  in  §  123.0 
which  describes  the  overall  scope  of 
part  123  and  which  already  contains 
cross-references  to  part  122  as  regards 
aircraft  and  to  part  4  as  concerns 
vessels.  Accordingly,  a  new  sentence, 
with  a  simplified  text,  has  been  added 
at  the  end  of  §  123.0  for  this  purpose. 

Part  145 

For  the  same  reasons  stated  above  in 
regard  to  part  123,  interim  §  145.1a  has 
been  removed  and  a  new  sentence 
containing  a  cross-reference  to  the 
§  24.22  dutiable  mail  fee  has  been  added 
to  §  145.0  which  concerns  the  scope  of 
part  145. 

Part  178 

The  changes  to  part  178  involve 
removing  from  section  178.2  the  listings 
for  §§4.98(i).  123.1a  and  145.1a.  which 
either  are  simply  cross-reference 
provisions  containing  no  substantive 
requirements  or  have  been  replaced  in 
this  document  by  cross-reference 
provisions  as  discussed  above. 

Conclusion 

Accordingly,  based  on  the  comments 
received  and  the  analysis  of  those 
comments  as  set  forth  above,  and  based 
on  the  statutory  changes  and  additional 
considerations  discussed  above. 
Customs  believes  that  the  interim 
regulations  published  as  T.D.  86-109 
should  be  adopted  as  a  final  rule  with 
certain  changes  thereto  as  discussed 
above  and  set  forth  below. 

Executive  Order  12866 

This  dociunent  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  E.0. 12866. 

Regulatory  Flexibility  Act 

Based  on  the  supplementary 
information  set  forth  above  and  because 
these  regulations  concern  the  collection 
of  fees  that  are  mandated  by  statute, 
pursuant  to  the  provisions  of  the 
Regulatory  FlexibiUty  Act  (5  U.S.C  601 
et  seq.),  it  is  certified  that  the 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
the  regulations  are  not  subject  to  the 


regulatory  analysis  or  other  Amendments  to  the  Regulations 

requirements  of  5  U.S.C  603  and  604.  p^  ^  24.  111.  122. 123. 145  and 

Paperwork  Reduction  Act  178.  Customs  Regulations  (19  CFR  Parts 

•ri.        11^.        f   c         .•      :    .u  4.24. 111,122.  123. 145  and  178).  are 

The  collecUon  of  information  in  these  amendedasset  forth  below: 
final  regulations,  contained  in  §  24.22, 

has  been  reviewed  and  approved  by  the  PART  4— VESSELS  IN  FOREIGN  AND 

Office  of  Management  and  Budget  in  DOMESTIC  TRADES 
accordance  with  the  requirements  of  the 

Paperwork  Reduction  Act  (44  U.S.C  1-  The  authority  citation  for  part  4 

3507)  under  control  number  1515-0154.  continues  to  read  in  part  as  follows: 

The  estimated  average  annual  burden  Authority:  5  U.S.C  301 :  19  U.S.C  66, 

associated  with  this  collection  is  .25  1624: 46  U.S.C  App.  3: 

hours  per  respondent  or  recordkeeper.  •        •        •        •        • 

Comments  concerning  the  accuracy  of  Section  4.98  also  issued  under  31 

this  burden  estimate  and  suggestions  for  U.S.C  9701: 

reducing  this  burden  should  be  directed  •        •        •        •        • 

to  the  U.S.  Customs  Service.  Paperwork  2.  Section  4.98(i)  is  revised  to  read  as 

Management  Branch,  Room  6316, 1301  follows: 
Constitution  Avenue.  N.W.. 

Washington,  D.C  20229.  or  the  Office  of  1 4.M   Navigation  toes. 

Management  and  Budget.  Attention:  •        •        •        •        • 

Desk  Officer  for  the  Department  of  the  (!)  Private  and  commercial  vessels. 

Treasury,  Office  of  Information  and  and  passengers  aboard  commercial 

Regulatory  Affairs,  Washington,  D.C  vessels,  may  be  subject  to  the  payment 

20503.  of  fees  for  services  provided  in 

Drafting  Information  f  °  c",^i°"  T'JS'  ^u"  ""^""^  "*  ^  '"'^ 

*  in  §  24.22  of  this  chapter. 

The  principal  author  of  this  dociunent  •        •        •        •        • 

was  Francis  W.  Foote,  Office  of 

Regulations  and  Rulings.  U.S.  Customs 

Service.  However,  personnel  from  other 

offices  participated  in  its  development. 


PART  24— CUSTOMS  RNANCIAL  AND 
ACCOUNTING  PROCEDURE 


List  ofSui^ects 

19  CFR  Part  4 

Customs  duties  and  inspection. 
Maritime  carriers.  Cargo  vessels, 
Passenger  vessels.  Yachts. 

19  CFR  Part  24 

Customs  duties  and  inspection. 
Accounting,  Claims.  Taxes,  Wages,  User 
tees. 

19CFRPartlll 

Customs  duties  and  inspection. 
Imports,  Administrative  practice  and 
procedure.  Brokers. 

19  CFR  Part  122 

Customs  duties  and  inspection. 
Imports,  Air  carriers.  Air  transportation. 
Aircraft.  Airports. 

19  CFR  Part  123 

Customs  duties  and  inspection. 
Canada,  Mexico,  Motor  carriers. 
Railroads.  Vessels. 

19  CFR  Part  145 

Customs  duties  and  inspection.  Postal 
service. 

19  CFR  Part  178 

Reporting  and  recordkeeping 
requirements.  Paperwork  requirements. 
Collections  of  information. 


1.  The  authority  citation  for  part  24 
continues  to  read  in  part  as  follows: 

AndiMrity:  5  U.S.C  301. 19  U.S.C  S8a-58c. 
66, 1202  (General  Note  8.  Harmonized  Tariff 
Schedule  of  the  United  States).  1624.  31 
U.S.C  9701.  unless  otherwise  noted. 

•         •         •         •         • 

2.  The  authority  citation  for  section 
24.23  is  removed. 

3.  Section  24.22  is  revised  to  read  as 
follows: 

f  24.22    Fees  tor  certain  services. 

(a)  Definitions.  For  purposes  of  this 
section: 

(1)  The  term  vessel  includes  every 
description  of  watercraft  or  other 
contrivance  used  or  capable  of  being 
used  as  a  means  of  transportation  on 
water  but  does  not  include  any  aircraft. 

(2)  The  term  arrival  means  arrival  at 
a  port  of  entry  in  the  customs  territory 
of  the  United  States  or  at  any  place 
serviced  by  any  such  port  of  entry. 

(3)  The  expression  calendar  year 
means  the  period  from  January  1  to 
December  31  of  any  particular  year. 

(4)  The  term  feny  means  any  vessel 
which  is  being  used  to  provide 
transportation  only  between  places  that 
are  no  more  than  300  miles  apart  and 
which  is  being  used  to  transport  only: 

(i)  Passengers,  and/or 

(ii)  Vehicles,  or  railroad  cars,  which 
are  being  used,  or  have  been  used,  in 
transporting  passengers  or  goods. 
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(b)  Fee  for  arrival  of  certain 
commercial  vessels. 

(1)  Vessels  of  100  net  tons  or  more. 
(i)  Fee.  Except  as  provided  in 

paragraphs  (b){2)  and  (b){4)  of  this 
section,  a  processing  fee  in  the  amount 
of  $397  shall  be  tendered  by  the  master, 
licensed  deck  officer,  or  purser  up>on 
arrival  of  any  commercial  vessel  of  100 
net  tons  or  more  which  is  required  to 
enter  under  §  4.3  of  this  chapter  or  up>on 
arrival  of  any  U.S.-flag  vessel  of  100  net 
tons  or  more  proceeding  coastwise 
under  §  4.85  of  this  chapter.  The  fee 
shall  be  collected  for  each  arrival 
regardless  of  the  number  of  arrivals 
taking  place  in  the  course  of  a  single 
voyage. 

(ii)  Fee  limitation.  No  fee  or  portion 
thereof  shall  be  collected  under 
paragraph  (b)(l)(i)  of  this  section  for  the 
arrival  of  a  vessel  during  any  calendar 
year  after  a  total  of  $3,955  in  fees  has 
been  paid  under  paragraphs  (b)(l)(i)  and 
(b)(2)(i)  of  this  section  for  all  arrivals  of 
such  vessel  during  such  calendar  year, 
provided  that  adequate  proof  of  such 
total  payment  is  submitted  to  Customs. 

(2)  Barges  and  other  bulk  carriers 
from  Canada  or  Mexico. 

(i)  Fee.  A  processing  fee  of  $100  shall 
be  tendered  upon  arrival  of  any  barge  or 
other  bulk  carrier  which  arrives  from 
Canada  or  Mexico  either  in  ballast  or 
transporting  only  cargo  laden  in  Canada 
or  Mexico.  The  fee  shall  be  collected  for 
each  arrival  regardless  of  the  number  of 
arrivals  taking  place  in  the  course  of  a 
single  voyage.  For  purposes  of  this 
paragraph,  the  term  "barge  or  other  bulk 
carrier"  means  any  vessel,  other  than  a 
ferry,  which  is  not  self-propelled  or 
which  transports  fungible  goods  that  are 
not  packaged  in  any  form. 

[it)  Fee  limitation.  No  fee  or  portion 
thereof  shall  be  collected  under 
paragraph  (b)(2)(i)  of  this  section  for  the 
arrival  of  a  barge  or  other  bulk  carrier 
during  any  calendar  year  after  a  total  of 
$1,500  in  fees  has  been  paid  under 
paragraphs  (b)(l)(i)  and  (b)(2)(i)  of  this 
section  for  all  arrivals  of  such  vessel 
during  such  calendar  year,  provided 
that  adequate  proof  of  such  total 
payment  is  submitted  to  Customs. 

13)  Prepayment.  The  vessel  operator, 
owner  or  agent  may  at  any  time  prepay 
the  maximum  calendar  year  amount 
specified  in  paragraph  (b)(l)(ii)  or 
(b)(2)(ii)  of  this  section  or  any  remaining 
portion  thereof  if  individual  arrival  fees 
have  already  been  paid  on  the  vessel  for 
that  calendar  year.  Prepayment  may  be 
made  at  a  Customs  district  or  port  ofBce 
or  may  be  mailed  to:  U.S.  Customs 
Service,  National  Finance  Center.  P.O. 
Box  68907,  Indianapolis,  Indiana  46268. 
In  a  case  involving  prepayment  of  the 
remaining  portion  of  a  maximum 


calendar  year  amount,  certified  copies 
of  receipts  (Customs  Form  368  or  368A) 
issued  for  individual  arrival  fee 
payments  during  the  calendar  year  shall 
accompany  the  payment.  Where 
prepayment  is  made  by  mail,  the 

[>ayment  shall  be  accompanied  by  a 
etter  which  sets  forth  the  name  of  the 
vessel  covered  by  the  payment,  the 
calendar  year  to  which  the  payment 
applies,  a  return  address,  and  any  other 
information  required  under  paragraph 
(i)(l)  of  this  section. 

(4)  Exceptions.  The  following  vessels 
are  exempt  from  payment  of  the  fees 
specified  in  p>aragraphs  (b)(1)  and  (bH2) 
of  (his  section: 

(i)  Foreign  passenger  vessels  making 
at  least  three  trips  a  week  from  a  port 
in  the  United  States  to  the  high  seas  and 
returning  to  the  same  U.S.  port  without 
having  touched  any  foreign  port  or 
place,  even  though  formal  entry  is  still 
reouired; 

(ii)  Any  vessel  which,  at  the  time  of 
arrival,  is  being  used  solely  as  a  tugboat: 

(iii)  Any  government  vessel  for  which 
no  report  ofarrival  or  entry  is  required 
as  jprovided  in  §  4.5  of  this  chapter,  and 

(iv)  A  ferry. 

(c)  Fee  for  arrival  of  a  commercial 
truck. 

(1)  Fee.  The  driver  or  other  person  in 
charge  of  a  commercial  truck  shall, 
upon  arrival,  proceed  to  Customs  and 
tender  the  sum  of  $5  for  the  services 
provided.  The  fee  shall  not  apply  to  any 
commercial  truck  which,  at  the  time  of 
arrival,  is  being  transported  by  any 
vessel  other  than  a  ferry.  For  purposes 
of  this  paragraph,  the  term  "commercial 
truck"  means  any  self-propelled  vehicle, 
including  an  empty  vehicle  or  a  truck 
cab  without  a  trailer,  which  is  designed 
and  used  for  the  transportation  of 
commercial  merchandise  or  for  the 
transportation  of  non-commercial 
merchandise  on  a  for-hire  basis. 

(2)  Fee  limitation.  No  fee  shall  be 
collected  under  paragraph  (c)(1)  of  this 
section  for  the  arrival  of  a  commercial 
truck  during  any  calendar  year  once  a 
prepayment  of  $100  has  been  made  and 
a  decal  has  been  afRxed  to  the  vehicle 
windshield  as  provided  in  paragraph 
(c)(3)  of  this  section. 

(3)  Prepayment.  The  owner,  agent  or 
person  in  charge  of  a  commercial  truck 
may  at  any  time  prepay  a  fee  of  $100  to 
cover  all  arrivals  of  such  commercial 
truck  during  a  calendar  year  or  any 
remaining  portion  of  a  calendar  year. 
Prepayment  may  be  made  at  a  Customs 
district  or  port  oCBce  or  by  mail  in 
accordance  with  paragraph  (i)(l)  of  this 
section,  and  each  prepayment  shall  be 
accompanied  by  a  properly  completed 
Customs  Form  339,  Annual  User  Fee 
Decal  Request  Once  the  prepayment 


has  been  made  under  this  paragraph,  a 
decal  will  be  issued  for  placen>ent  in  the 
lower  left  hand  comer  of  the  vehicle 
windshield  to  show  that  the  vehicle  is 
exempt  from  payment  of  the  fee  for  an 
individual  arrival  during  the  applicable 
calendar  year  or  any  remaining  portion 
thereof, 
(d)  Fee  for  arrival  of  a  railroad  car. 

(1)  Fee.  Except  as  provided  in 
paragraph  (d)(6)  of  this  section,  a  fee  of 
$7.50  shall  be  charged  for  the  arrival  of 
each  loaded  or  partially  loaded 
passenger  or  commercial  freight  railroad 
car.  The  railroad  company  receiving  a 
railroad  car  in  interchange  at  a  port  of 
entry  or,  barring  interchange,  the 
company  moving  a  car  in  line  haul 
service  into  the  customs  territory  of  the 
United  States,  shall  be  responsible  for 
payment  of  the  fee.  Payment  of  the  fee 
shall  be  made  in  accordance  with  the 
procedures  set  forth  in  paragraph  (d)(3) 
or  (d)(4)  of  tills  section.  For  purposes  of 
this  paragraph,  the  term  "railroad  car" 
means  any  carrying  vehicle,  measured 
from  coupler  to  coupler  and  designed  to 
operate  on  railroad  tracks,  other  than  a 
locomotive  or  a  caboose. 

(2)  Fee  limitation.  No  fee  shall  be 
collected  under  paragraph  (d)(1)  of  this 
section  for  the  arrival  of  a  railroad  car 
during  any  calendar  vear  once  a 
prepayment  of  $100  has  been  made  as 
provided  in  paragraph  (d)(3)  of  this 
section,  provided  that  adequate  records 
are  maintained  to  enable  Customs  to 
verify  any  such  prepayment. 

(3)  Prepayment.  As  an  alternative  to 
the  payment  procedures  set  forth  in 
paragraph  (d)(4)  of  this  section,  a 
railroad  company  may  at  any  time 
prepay  a  fee  of  $100  to  cover  all  arrivals 
of  a  railroad  car  during  a  calendar  year 
or  any  remaining  portion  of  a  calendar 
year.  Each  prepayment,  accompanied  by 
a  letter  setting  forth  the  railroad  car 
number(s)  covered  by  the  payment,  the 
calendar  year  to  which  the  payment 
applies,  a  return  address,  and  any 
additional  information  required  under 
paragraph  (i)(l)  of  this  section,  shall  be 
mailed  to:  National  Finance  Center, 
Revenue  Branch,  P.O.  Box  68907, 
Indianapolis,  Indiana  46268. 

(4)  Statement  filing  and  payment 
procedures. 

(i)  The  Association  of  American 
Railroads  (AAR).  the  National  Railroad 
Passenger  Corporation  (AMTRAK),  and 
any  railroad  comp>any  preferring  to  act 
individually,  shall  file  monthly 
statements  with  Customs,  and  shall 
make  payment  of  the  arrival  fees  to 
Customs,  in  accordance  with  the 
procedures  set  forth  in  paragraphs  (d)(4) 
(ii)  and  (i)  of  this  section.  Each  monthly 
statement  shall  indicate: 
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(A)  The  number  of  railroad  cars 
subject  to  the  arrival  fee  during  the 
relevant  period; 

(B)  The  number  of  such  railroad  cars 
pulled  by  each  carrier;  and 

(C)  The  total  processing  fees  due  from 
each  carrier  for  the  relevant  period. 

(ii)  AMTRAK  and  railroad  companies 
acting  individually  shall  file  each 
monthly  statement  within  60  days  after 
the  end  of  the  applicable  calendar 
month,  and  the  fees  covered  by  each 
statement  shall  be  remitted  with  the 
statement.  Monthly  statements  prepared 
by  the  AAR  on  behalf  of  individual 
railroad  companies  shall  be  filed  within 
60  days  after  the  end  of  the  applicable 
calendar  month,  and  each  railroad 
company  shall  remit  the  fees  as 
calculated  for  it  by  the  AAR  within  60 
days  after  the  end  of  that  calendar 
month.  In  cases  of  conflict  between  the 
AAR  and  an  individual  railroad 
company  regarding  calculation  of  the 
fees,  the  railroad  company  shall  timely 
remit  the  amount  as  calculated  by  the 
AAR  even  if  the  dispute  is  unresolved. 
Subsequent  settlements  may  be 
accounted  for  by  an  explanation  in,  and 
adjustment  of,  the  next  payment  to 
Customs. 

(5)  Maintenance  of  records.  The  AAR, 
AMTRAK,  and  each  railroad  company 
preparing  and  filing  its  own  statements 
shall  maintain  all  documentation 
necessary  for  Customs  to  verify  the 
accuracy  of  the  fee  calculations  and  to 
otherwise  determine  compliance  under 
the  law.  Such  documentation  shall  be 
maintained  for  a  period  of  3  years  from 
the  date  of  fee  calculation.  The  AAR, 
AMTRAK,  and  each  railroad  company 
preparing  and  filing  its  own  statements 
shall  provide  to  Customs  the  name, 
address,  and  telephone  number  of  a 
responsible  officer  who  is  able  to  verify 
any  statements  or  records  required  to  be 
filed  or  maintained  under  this  section, 
and  shall  promptly  notify  Customs  of 
any  changes  in  identifying  information 
previously  submitted,  in  accordance 
with  the  procedures  set  forth  in 
paragraph  (i)(2)  of  this  section. 

(6)  Exceptions.  The  following  railroad 
cars  are  exempt  from  payment  of  the  fee 
specified  in  paragraph  (d)(1)  of  this 
section: 

(i)  Any  railroad  car  whose  journey 
originates  and  terminales  in  the  same 
country,  provided  that  no  passengers 
board  or  disembark  from  the  train  and 
no  cargo  is  loaded  or  unloaded  from  the 
car  while  the  car  is  within  any  country 
other  than  the  country  in  which  the  car 
originates  and  terminates,  including  any 
such  railroad  car  which  is  set  out  for 
repairs  outside  the  United  States  and 
then  returned  to  on-line  service  without 
having  undergone  loading  or  unloading 


of  passengers  or  cargo  diuing  the  repair 
period; 

(ii)  Any  railroad  car  trans[>oriing  only 
containers,  bins,  racks,  dunnage  and 
other  fixed  or  loose  eouipment  or 
materials  which  have  been  used  for 
enclosing,  supporting  or  protecting 
commercial  freight;  and 

(iii)  Any  railroad  car  which,  at  the 
time  of  arrival,  is  being  transported  by 
any  vessel  other  than  a  ferry. 

(e)  Fee  for  arrival  of  a  private  vessel 
or  private  aircraft. 

n)  Fee.  Except  as  provided  in 
p>aragraph  (e)(3)  of  this  section,  the 
master  or  other  person  in  charge  of  a 
private  vessel  or  private  aircraft  shall, 
upon  first  arrival  in  any  calendar  year, 
proceed  to  Customs  and  tender  the  sum 
of  $25  to  cover  services  provided  in 
connection  with  all  arrivals  of  such 
vessel  or  aircraft  during  that  calendar 
year.  Upon  payment  of  this  annual  fee, 
a  decal  will  be  issued  and  shall  be 
affixed  to  the  vessel  or  aircraft  as 
evidence  that  the  fee  has  been  paid. 
Except  in  the  case  of  private  aircraft,  all 
overtime  charges  provided  for  in  this 
part  remain  payable  notwithstanding 
payment  of  the  fee  specified  in  this 
paragraph. 

{2}  Prepayment.  A  private  vessel  or 
private  aircraft  owner  or  operator  may, 
at  any  time  during  the  calendar  year, 
prepay  the  $25  annual  fee  specified  in    . 
paragraph  (e)(1)  of  this  section. 
Prepayment  may  be  made  at  a  Customs 
district  or  port  office,  or  by  mail  in 
accordance  with  paragraph  (i)(l)  of  this 
section,  and  shall  be  accompanied  by  a 
properly  completed  Customs  Form  339, 
Annual  User  Fee  Decal  Request. 

(3)  Exceptions.  The  following  are 
exempt  from  payment  of  the  fee 
specified  in  paragraph  (e)(1)  of  this 
section: 

(i)  Private  pleasure  vessels  of  less  than 
30  feet  in  length,  so  long  as  they  are  not 
carrying  any  goods  required  to  be 
declared  to  Customs; 

(ii)  Any  private  pleasure  vessel 
granted  a  cruising  license  under  §  4.94 
of  this  chapter,  during  the  term  of  the 
license;  and 

(iii)  Any  private  vessel  which,  at  the 
time  of  arrival,  is  being  transported  by 
any  vessel  other  than  a  ferry. 

(f)  Fee  for  dutiable  mail.  The 
addressee  of  each  item  of  dutiable  mail 
for  which  a  Customs  officer  prepares 
documentation  shall  be  assessed  a 
processing  fee  in  the  amount  of  $5. 
When  the  merchandise  is  delivered  by 
the  Postal  Service,  the  fee  shall  be 
shown  as  a  separate  item  on  the  entry 
and  collected  at  the  time  of  delivery  of 
the  merchandise  along  with  any  duty 
and  taxes  due.  When  Customs  collects 
the  fee  directly  tram  the  importer  or  his 


agent,  the  fee  will  be  included  as  a 
separate  item  on  the  informal  entry  or 
entry  summary  document. 

(gj  Fee  for  arrival  of  passengers 
aboard  commercial  vessels  and 
commercial  aircraft. 

(1)  Fee.  Except  as  provided  in 
paragraph  (g)(2)  of  this  section,  a  fee  of 
$5  shall  be  collecied  and  remitted  to 
Customs  for  services  provided  in 
connection  with  the  arrival  of  each 
passenger  aboard  a  commercial  vessel  or 
commercial  aircraft  from  a  place  outside 
the  United  States. 

(2)  Exceptions.  The  fee  specified  in 
paragraph  (g)(1)  of  this  section  shall  not 
apply  to  the  following  categories  of 
arriving  passengers: 

(i)( A)  Persons  whose  joUmey: 

(1)  Originates  in  Canada,  Mexico,  a 
territory  or  possession  of  the  United 
States,  or  any  adjacent  island;  or 

(2)  Originates  in  the  United  States  and 
is  limited  to  Canada,  Mexico,  territories 
and  possessions  of  the  United  States, 
and  adjacent  islcmds. 

(B)  For  purposes  of  paragraph 
(g)(2)(i)(A)  and  paragraph  (g)(3)  of  this 
section,  a  journey,  which  may 
encompass  multiple  destinations  and 
more  than  one  mode  of  transportation, 
shall  be  deemed  to  originate  in  the 
location  where  the  person's  travel 
begins  under  cover  of  a  transaction 
which  includes  the  issuance  of  a  ticket 
or  travel  document  for  transportation 
into  the  customs  territory  of  the  United 
States.  In  addition,  for  purposes  of  this 
paragraph,  territories  and  possessions  of 
the  United  States  include  American 
Samoa,  Guam,  the  Northern  Mariana 
Islands,  Puerto  Rico,  and  the  U.S.  Virgin 
Islands,  and  adjacent  islands  include  all 
of  the  islands  in  the  Caribbean  Sea,  the 
Bahamas,  Bermuda,  St.  Pierre, 
Miquelon,  and  the  Turks  and  Caicos 
Islands. 

(ii)  Crew  members  and  persons 
directly  connected  with  the  operation, 
navigation,  ownership  or  business  of  the 
vessel  or  aircraft,  provided  such  crew 
member  or  other  person  is  traveling  for 
an  official  business  purpose  and  not  for 
pleasure; 

(iii)  Diplomats  and  other  persons  in 
possession  of  a  visa  issued  by  the  U.S. 
Department  of  State  in  class  A-1,  A-2, 
C-2,  C-3.  G-1  through  G-4,  or  NATO  1- 
6; 

(iv)  Persons  departing  from  and 
returning  to  the  United  States  without 
having  touched  a  foreign  port  or  place; 
(v)  Persons  arriving  as  passengers  on 
any  aircraft  used  exclusively  in  the 
governmental  service  of  the  United 
States  or  a  foreign  government, 
including  any  agency  or  political 
subdivision  thereof,  so  long  as  the 
aircraft  is  not  carrying  persons  or 
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merchandise  for  commercial  purposes. 
Passengers  on  commercial  aircran  under 
contract  to  the  U.S.  Department  of 
Defense  are  exempted  if  they  have  been 
precleared  abroad  under  the  joint  DOD/ 
Customs  Military  Inspection  Program; 

(vi)  Persons  arriving  on  an  aircraft  due 
to  an  emergency  or  forced  landing  when 
the  original  destination  of  the  aircraft 
was  a  foreign  airport:  and 

(vii)  Persons  w^o  are  in  transit  to  a 
destination  outside  the  United  States 
and  for  whom  Customs  inspectional 
services  are  not  provided. 

(3)  Fee  collection  procedures.  Each  air 
or  sea  carrier,  travel  agent,  tour 
wholesaler,  or  other  party  issuing  a 
ticket  or  U^vel  document  for 
transportation  into  the  customs  twritory 
of  the  United  States  is  responsible  for 
collecting  Erom  the  passenger  the  fee 
specified  in  paragraph  (g)(1)  of  this 
section.  The  fee  shall  be  separately 
identified  *vith  a  notation  "Federal 
inspection  fees"  on  the  ticket  or  travel 
document  to  indicate  that  the  required 
fee  has  been  collected  Erom  the 
passenger.  If  the  ticket  or  travel 
document  is  not  so  marked  and  was 
issued  in  a  foreign  country,  the  fee  shall 
be  collected  by  the  departing  carrier 
upon  departure  of  the  passenger  from 
the  United  States.  If  the  fee  is  collected 
at  time  of  departura  from  the  United 
States,  the  carrier  making  the  collection 
shall  issue  a  receipt  to  the  passenger. 
U.S.-based  tour  wholesalers  who 
contract  for  passenger  space  and  issue 
non-carrier  tickets  or  travel  documents 
shall  collect  the  fee  in  the  same  manner 
as  a  carrier.  Collection  of  the  fee  shall 
include  the  following  circumstances: 

(i)  When  a  through  ticket  or  travel 
docum«it  is  issued  covering  a  }ouroey 
into  the  customs  territory  of  the  United 
States  which  originates  in  a  location 
other  than  one  specified  in  paragraph 
(g)(2)(i)(A)  of  this  section: 

(ii)  When  a  return  ticket  or  travel 
document  is  issued  in  connection  with 
a  journey  which  originates  in  the  United 
States  and  includes  a  stop  in  a  location 
other  than  one  specified  in  paragraph 
(g)(2)(i)(B)  of  this  section:  or 

(iii)  When  a  passenger  arrives  in  the 
customs  territory  of  the  United  States  in 
transit  from  a  location  other  than  one 
specified  in  paragraph  (gM2)(iMA)  of  this 
section  and  is  proc^sed  by  Customs. 

(4)  Payment  and  quarterly  statement 
procedures.  Payment  to  Customs  of  the 
fees  required  to  be  collected  under 
paragraphs  (g)  (1)  and  (3)  of  this  section 
shall  be  made  no  later  than  31  days  after 
the  close  of  the  calendar  quarter  in 
which  the  fees  were  required  to  be 
collected  from  the  passenger.  Payment 
of  the  fees  shall  be  made  by  the  air  or 
soa  carrier,  travel  agent,  tour  wholesaler, 


or  other  party  which  issued  the  ticket  or 
travel  document  or,  in  the  case  of  a 
ticket  or  travel  dociunent  issued  in  a 
foreign  country  without  the  required 
notation  to  indicate  that  the  fee  was 
collected  from  the  passenger,  by  the 
carrier  which  provided  transportation  to 
the  passenger  when  departing  from  the 
United  States.  Each  quarterly  fee 
payment  shall  be  remitted  in  accordance 
with  the  procedures  set  forth  in 
paragraph  (i)  of  this  section  and  shall  be 
accompanied  by  a  statement  which 
includes  the  following  information: 

(i)  The  name  and  address  of  the  party 
remitting  payment; 

(ii)  The  taxpayer  Identification 
number  of  the  party  remitting  payment; 
and 

(iii)  The  calendar  quarter  covered  by 
the  payment. 

Overpayments  or  underpayments  may 
be  accounted  for  by  an  explanation  in, 
and  adjustment  of,  the  next  due 
quarterly  payment  to  Customs. 

(5)  Each  carrier  contracting  with  a 
U.S.-based  tour  wholesaler  is 
responsible  for  notifying  Customs  of 
each  flight  or  voyage  so  contracted,  the 
number  of  spaces  contracted  for  on  each 
flight  or  voyage,  and  the  name,  address 
and  taxpayer  identification  number  of 
the  tour  wholesaler,  within  31  days  after 
the  close  of  the  calendar  quarter  in 
which  such  a  flight  or  voyage  occurred. 

(6)  Maintenance  of  records.  Each  air 
or  sea  carrier,  travel  agent,  tour 
wholesaler,  or  other  party  affected  by 
this  paragraph  shall  maintain  all  such 
documentation  necessary  for  Customs  to 
verify  the  accuracy  of  fee  calculations 
and  to  otherwise  determine  compliance 
under  the  law.  Such  dociunentation 
shall  be  maintained  for  a  period  of  2 
years  from  the  date  of  fee  calculation. 
Each  such  affected  party  shall  provide 
to  Customs  the  name,  address,  and 
telephone  number  of  a  responsible 
ofRcer  who  is  able  to  verify  any 
statements  or  records  required  to  be 
filed  or  maintained  under  this  section, 
and  shall  promptly  notify  Customs  of 
any  changes  in  the  identifying 
information  previously  submitted,  in 
accordance  with  the  procedures  set 
forth  in  paragraph  (i)(2)  of  this  section. 

(7)  Umitation  on  charges.  Except  in 
the  case  of  costs  reimbursed  under 

§  24.17(a)(14)  of  this  part,  Customs 
services  provided  to  passengers  arriving 
in  the  United  States  on  sch^uled 
airline  flights  (as  defined  in  §  122.1(k)  of 
this  chapter  and  operating  within  the 
requirements  of  subpart  D  of  part  122  of 
this  chapter)  shall  be  provided  at  no 
cost  to  airlines  and  airline  passengers 
other  than  the  fee  specified  in  paragraph 
(g)(1)  of  this  section. 


(h)  Annual  customs  broker  permit  fee. 
Customs  brokers  are  subject  to  an 
annual  fee  for  each  permit  held  by  an 
individual,  partnership,  association,  or 
corporate  broker  as  provided  in 
§  111.96(c)  of  this  chapter. 

(i)  Fee  remittance  and  information 
submission  procedures. 

(1)  Fee  remittance.  All  fee  payments 
required  under  this  section  shall  be  in 
the  amounts  prescribed  and  shall  be 
made  in  U.S.  currency,  or  by  check  or 
money  order  payable  to  the  United 
States  Customs  Service,  in  accordance 
with  the  provisions  of  §  24.1  of  this  part 
If  payment  is  made  by  check  or  money 
order,  the  check  or  money  order  shall  be 
annotated  with  the  appropriate  class 
code,  as  follo%vs: 

(i)  Commercial  vessels  (other  than 
barges  and  other  bulk  carriers  fiom 
Canada  or  Mexico),  491 ; 

(ii)  Barges  and  other  bulk  carriers 
from  Canada  or  Mexico,  498; 

(iii)  Commercial  trucks,  492  for  each 
individual  arrival  and  902  for  any 
prepayment  of  the  maximum  calendar 
year  fee; 

(iv)  Raifroad  cars,  493  for  each 
individual  arrival  and  903  for  any 
prepayment  of  the  maximum  calendar 
year  fee; 

(v)  Private  vessels.  904; 

(vi)  Private  aircraft,  494; 

(vii)  Dutiable  mail,  496; 

(viii)  Commercial  vessel  and 
commercial  aircraft  passengers,  495;  and 

(ix)  Customs  broker  permits,  497. 

Except  as  otherwise  provided  in  this 
section,  all  fee  payments  not  made  at 
the  time  of  arrival  shall  be  mailed  to: 
U.S.  Customs  Service.  P.O.  Box  198151, 
Atlanta,  Georgia  30384.  In  addition  to 
any  information  specified  elsewhere  in 
this  section,  each  payment  by  mail  shall 
be  accompanied  by  information 
identifying  the  person  or  organization 
remitting  the  fee,  the  type  of  fee  being 
remitted  (for  example,  railroad  car, 
commercial  truck,  private  vessel),  and 
the  time  period  to  which  the  payment 
applies. 

(2)  Information  submission.  Unless 
otherwise  specified  in  this  section,  all 
information,  summaries,  reports,  or 
other  data  required  to  be  submitted  to 
Customs  under  this  section  shall  be 
mailed  to  the  Director,  National  Finance 
Center,  Attn;  Revenue  Branch,  P.O.  Box 
68907,  Indianapolis,  Indiana  46268. 

(j)  Treatment  of  fees  as  Customs  duty. 

(1)  Administration  and  enforcement 
Unless  otherwise  specifically  provided 
in  this  chapter,  all  administrative  and 
enforcement  provisions  under  the 
Customs  laws  and  regulations,  other 
than  those  laws  and  regulations  relating 
to  drawback,  shall  apply  with  respect  to 
any  fee  provided  for  under  this  section. 
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and  with  respect  to  any  person  liable  for 
the  payment  of  such  fee,  as  if  such  fee 
is  a  Customs  duty.  For  purposes  of  this 
paragraph,  any  penalty  assessable  in 
relation  to  an  amount  of  Customs  duty, 
whether  or  not  any  such  duty  is  in  fact 
due  and  payable,  shall  be  assessed  in 
the  same  manner  with  respect  to  any  fee 
required  to  be  paid  under  this  section. 

(2)  Jurisdiction.  For  purposes  of 
determining  the  jurisdiction  of  any 
coiut  or  agency  of  the  United  States,  any 
fee  provided  for  under  this  section  shall 
be  treated  as  if  such  fee  is  a  Customs 
duty. 

PART  111-CUSTOMS  BROKERS 

1.  The  authority  citation  for  part  111 
is  amended  by  revising  the  specific 
authority  citation  for  $  111.96  to  read  as 
follows: 

Authority:  19  U.S.C.  66. 1202  (General 
Note  8.  Harmonized  Tariff  Schedule  of  the 
United  States).  1624, 1641;  unless  otherwise 
noted. 


|122^    Arrival  fM  and  overtbiM  MTVicM. 

Private  aircraft  may  be  subject  to  the 
payment  of  an  arrival  fee  for  services 
provided  as  set  forth  in  §  24.22  of  this 
chapter.  For  the  procedures  to  be 
followed  in  requesting  overtime  services 
in  connection  with  the  arrival  of  private 
aircraft,  see  §  24.16  of  this  chapter. 

PART  123-CUSTOMS  RELATIONS 
WITH  CANADA  AND  MEXICO 

1.  The  authority  citation  for  part  123 
continues  to  read  in  part  as  follows: 

Authority:  19  U.S.C  66. 1202  (General 
Note  8.  Harmonized  Tariff  Schedule  of  the 
United  States),  16^. 


2.  Section  123.0  is  amended  by 
adding  a  sentence  at  the  end  to  read  as 
follows: 

1123.0    Scope. 


Section  111.96  also  issued  under  19 
U.S.C  58c.  31  U.S.C.  9701. 

2.  Section  111.96(c)  is  revised  to  read 
as  follows: 

f111J«    Fees. 


(c)  User  Fee.  An  annual  user  fee  of 
$125  will  be  assessed  for  each  permit 
held  by  an  individual,  partnership, 
association,  or  corporate  broker.  The  fee 
is  payable  for  each  calendar  year  in  each 
district  in  which  a  broker  has  a  permit 
to  do  business,  shall  be  paid  by  the  due 
date  as  published  annually  in  the 
Federal  Register,  and  shall  be  remitted 
in  accordance  with  the  procedures  set 
forth  in  §  24.22(i)  of  this  chapter.  When 
a  broker  submits  an  application  for  a 
permit  under  §  111.19(b)  of  this  part,  the 
full  $125  fee  shall  be  remitted  with  the 
application  regardless  of  the  point 
during  the  calendar  year  at  which  the 
application  is  submitted.  If  a  broker  fails 
to  {>ay  the  fee  by  the  due  date,  the 
district  director  shall  notify  the  broker 
in  writing  of  the  failure  to  pay  and  shall 
revoke  the  permit  to  operate.  The  notice 
will  constitute  revocation  of  the  permit. 


PART  122— AIR  COMMERCE 
REGULATIONS 

1.  The  authority  citation  for  part  122 
continues  to  read  as  follows: 

Authority:  S  U.S.C  301, 19  U.S.C  58b.  66. 
1433, 1436, 1459, 1590, 1594. 1623. 1624. 
1644,  49  U.S.C  App.  1509. 

2.  Section  122.29  is  amended  by 
revising  the  section  heading  and  Uie 
section  text  to  read  as  follows: 


Fees  for  services  provided  in 
connection  with  the  arrival  of  aircraft, 
vessels,  vehicles  and  other  conveyances 
from  Canada  or  Mexico  are  set  forth  in 
§  24.22  of  this  chapter. 

|123.1a    (Removed] 

3.  Section  123.1a  is  removed. 

PART  14S-MAIL  IMPORTATIONS 

1.  The  authority  citation  for  part  145 
continues  to  read  in  part  as  follows: 

Authority:  19  U.S.C  66, 1202  (General 
Note  8.  Harmonized  Tariff  Schedule  of  the 
United  States),  1624. 


2.  Section  145.0  is  amended  by 
adding  a  sentence  at  the  end  to  read  as 
follows: 

S  145.0    Scope. 


The  fee  applicable  to  each  item  of 
dutiable  mail  for  which  Customs 
prepares  documentation  is  set  forth  in 
§  24.22  of  this  chapter. 

|14S.1a    [Removed] 
3.  Section  145.1a  is  removed. 

PART  178— APPROVAL  OF 
INFORMATION  COLLECTION 
REQUIREMENTS 

1.  The  authority  citation  for  part  178 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301. 19  U.S.C  1624, 44 
U.S.C3501e(wq. 


2.  Section  178.2  is  amended  by 
removing  the  listings  for  sections 
4.98(i).  123.1a.  and  145.1a. 
Micbael  H.  Lane. 
Acting  Commissioner  of  Customs. 

Approved:  October  4, 1993. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
IFR  Doc  93-25835  Filed  10-20-93;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  In  Animal 
Feeds;  Bambermycins 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Hoechst-Roussel  Agri-Vet  Co.  The 
supplemental  NADA  provides  for 
expanding  the  use  of  currently  approved 
bambermycins  containing  Type  A 
medicated  articles  to  making  Type  C 
medicated  feeds  for  use  in  cattle  fed  in 
confinement  for  slaughter. 
EFFECTIVE  DATE:  October  21. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Warner  J.  Caldwell.  Center  for 
Veterinary  Medicine  (HFV-126).  Food 
and  Drug  Administration.  7500  Standish 
PL.  Rockville.  MD  20855.  301-594- 
1638. 

SUPPLEMENTARY  INFORMATION:  Hoechst- 
Roussel  Agri-Vet  Co..  Rt.  202-206 
North.  P.  O.  Box  2500.  Somerville.  NJ 
08876-1258.  has  filed  a  supplement  to 
NADA  44-759.  The  supplemental 
NADA  provides  for  expanding  the  use 
of  currently  approved  (broiler  chickens, 
growing- fipishing  swine,  and  growing 
turkeys)  2-.  4-.  and  10-gram-per-pound 
bambermycins  Type  A  medicated 
articles  to  make  Type  C  medicated  feeds 
for  use  in  cattle  fed  in  confinement  for 
slaughter  for  increased  rate  of  weight 
gain  and  improved  feed  efficiency.  The 
supplemental  NADA  is  approved  as  of 
September  21. 1993.  and  the  regulations 
are  amended  in  21  CFR  558.95(a)  and 
(b)  to  reflect  the  approval. 

As  provided  in  21  CFR  S58.4(a)  and 
(d).  bambermycins  are  Category  I  drugs, 
which  as  the  sole  drug  ingredient,  do 
not  require  an  approved  Form  FDA  1900 
for  making  Type  C  feeds  as  in  approved 
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NADA  44-759  and  in  21  CFR  558.95.  as 
amended  herein. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.1  l(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr..  Rockville.  MD  20857. 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii).  this 
approval  for  food-producing  animals 
qualifies  for  3  years  of  marketing 
exclusivity  beginning  September  21, 
•    1993,  because  the  supplemental 
application  contains  reports  of  new 
clinical  or  field  investigations  (other 
than  bioequivalence  or  residue  studies) 
and.  in  the  case  of  food-producing 
animals,  human  food  safety  studies 
(other  than  bioequivalence  or  residue 
studies)  essential  to  the  approval  of  the 
application  and  conduct€Ki  or  sponsored 
by  the  applicant.  The  3  years  of 
marketing  exclusivity  applies  only  to 
the  claims  of  increased  rate  of  weight 
gain  and  improved  feed  efficiency  in 
cattle  fed  in  confinement  for  slaughter 
for  which  the  application  is  being 
approved. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  wrill  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512,  701  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.Q 
360b.  371). 
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2.  Section  558.95  is  amended  by 
revising  paragraph  (a)(1).  by 
redesignating  existing  paragraph  (b)(4) 
as  paragraph  (b)(5),  and  by  adding  new 
paragraph  (b)(4)  to  read  as  follows: 

1558.95    Bambermydns. 

(a)*    •    • 

(1)  2. 4.  and  10  grams  of  activity  per 
pound  to  012799  in  §  510.600(c)  of  this 
chapter  for  use  as  in  paragraphs  (b)(1). 
(b)(2).  (b)(3).  and  (b)(4)  of  this  section. 

(b)*    •    • 

(4)  Cattle— {i)  Amount  per  ton.  1  to  4 
grams. 

(o)  Indications  for  use.  For  increased 
rate  of  weight  gain  and  improved  feed 
efficiency. 

(b)  Limitations.  Feed  only  to  cattle 
being  fed  in  confinement  for  slaughter. 
Feed  continuously  in  a  Tyi>e  C 
medicated  feed  at  a  rate  of  10  to  20 
milligrams  of  bambermycins  per  head 
per  day.  Not  for  use  in  animals  intended 
for  breeding. 

(ii)  [Reserved] 


Dated:  October  13, 1993. 
Richard  H.  Teske. 

Acting  Director.  Center  for  Veterinary 
Medicine. 

(PR  Doc.  93-25866  Filed  10-20-93;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  901 

Alat>ama  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTJON:  Final  rule;  approval  of 

amendment. 


SUMMARY:  OSM  is  announcing  the 
approval  of  a  proposed  amendment  to 
the  Alabama  regulatory  program 
(hereinafter  referred  to  as  the  Alabama 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendment 
concerns  changes  to  sections  880-X-8. 
880-X-lO,  and  880-X-12  of  the 
Alabama  Surface  Mining  and 
Reclamation  Rules  (Rules)  and  is 
intended  to  make  the  requirements  of 
the  Alabama  program  no  less  effective 
than  the  Federal  program. 
EFFECTIVE  DATE:  October  21. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jesse  Jackson,  Jr..  Director. 
Birmingham  Field  Office.  Office  of 


Surface  Mining  Reclamation  and 
Enforcement.  135  Gemini  Circle,  Suite 
215.  Homewood,  Alabama  35209. 
Telephone:  (205)  290-7282. 
SUPPI^MENTARY  MFORMATKM 

I.  Background  on  the  Alabama  Program. 

II.  Submission  of  Amendment 
HI.  Director's  Findings. 

IV.  Sununary  and  Disposition  of  Comments. 

V.  Director's  Findings. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Alabama  Program 
On  May  20, 1982.  the  Secretary  of  the 
Interior  conditionally  approved  the 
Alabama  program.  Information 
regarding  general  bacl^round  on  the 
Alabama  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the 
Alabama  program  can  be  found  in  the 
May  20. 1982.  Federal  Register  (47  FR 
22030).  Subsequent  actions  taken  with 
regard  to  Alabama's  program  and 
program  amendments  can  be  found  in 
30  CFR  901.10.  901.15.  and  901.30. 

n.  Submission  of  Amendment 

Alabama  submitted  proposed  changes 
to  its  program  by  letter  dated  June  23, 
1993  (Administrative  Record  No.  AL- 
499),  in  order  to  improve  its  regulations 
pertaining  to  blaster's  certification  and 
permit  information  and  maps,  and  to 
correct  cross-references.  The  program 
amendment  modifies  the  following 
sections  of  the  Rules:  880-X-8D,  880- 
X-8G,  880-X-8I,  880-X-8K.  880-X- 
lOC.  880-X-lOJ.  and  880-X-12A.  The 
amendment  adds  the  following  sections 
to  the  Rules:  880-X-8D-.05(8),  880-X-   ' 
8F-.08(2)(j).  880-X-«G-.05(8).  and  880- 
X-8I-.07(2)(j). 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  July  27. 
1993,  Federal  Register  (58  FR  40104) 
and  in  the  same  notice,  opened  the 
public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  comment  period  closed  on  August 
26,  1993. 

in.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.17  are  the  Director's  findings 
concerning  the  proposed  amendment  to 
the  Alabama  program  submitted  on  June 
23,  1993.  Revisions  not  addressed  below 
either  concern  cross-references  and 
paragraph  notations  that  have  been 
updated  to  reflect  organizational  or 
nomenclature  changes  or  involve 
nonsubstantive  wording  changes. 

Revisions  to  Alabama's  Rules  that  are 
Substantively  Identical  to  the 
Corresponding  Federal  Regulations. 
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State  regu- 
laiion 

Sutjject 

Federal  Counter- 
part 

880-X- 

30  CFR  77&13<b). 

8t>- 
.09(2). 
880-X- 

Temt 

. 

30  CFR  778.13(b). 

8G- 
.09(2). 
88D-X-8^- 

Temt 

CodMina 

30  CFR  784.24(a). 

.16(1). 

Waste. 

88a-X- 

Perm*  Ap- 

30  CFR 

8K- 

plica- 

773.15(a)(1). 

.10(1)(a). 

bons. 

880-X- 

CoalMme 

30  CFR  816.84(a). 

10C- 

Waste. 

.41(1). 

Because  the  above  proposed  revisions 
are  identical  in  meaning  to  the 
corresponding  Federal  rules,  the 
Director  finds  that  Alabama's  proposed 
rules  are  no  less  effective  than  the 
Federal  rules. 

Revisions  to  Alabama's  Rules  that  are 
not  Substantively  Identical  to  the 
Corresponding  Federal  Regulations. 

1.  880-X-6D-.05— Permit  Applications 

At  880-X-8D-.05(8).  Alabama  is 
proposing  to  add  a  new  regulation 
requiring  that  each  permit  application 
identify  the  county(s)  and  any 
municipalities  and  their  police 
jurisdictions  from  which  coal  will  be 
mined  or  severed. 

The  Federal  regulations  at  30  CFR 
778.13  pertaining  to  identification  of 
interests  contain  no  comparable 
provision.  However,  the  Director  finds 
the  proposed  regulation  at  880-X-8D- 
.05(8)  to  be  consistent  with  the  Federal 
regulations  at  30  CFR  778.13. 

2. 880-X-SF-.08— Permit  Maps 

At  880-X-8F-.08(2)(j).  Alabama  is 
proposing  to  add  a  new  regulation 
requiring  that  the  map  included  in  a 
permit  application  for  surface  mining 
show  the  boundaries  of  the  county(s) 
and  any  municipalities  and  their  police 
jurisdictions  from  which  coal  will  be 
mined  or  severed. 

The  Federal  regulations  at  30  CFR 
780.14(a)  pertaining  to  operation  plans 
for  surface  mining  contain  no 
comparable  provision.  However,  the 
Director  finds  the  proposed  regulation  at 
88O-X-8F-.08(2)(j)  to  be  consistent  with 
the  Federal  regulations  at  30  CFR 
780.14(a). 

3.  880~X-8G-.05— Identification  of 
Interests 

At  880-X-8C-.05(8).  Alabama  is 
proposing  to  add  a  new  regulation 
requiring  that  each  permit  application 
identify  the  counfy(s)  and  any 
municipalities  and  their  police 


jurisdictions  under  which  coal  vnW  be 

mined  or  severed.  

The  Federal  regulations  at  30  CFR 
778.13  p>ertaining  to  identification  of 
interests  contain  no  comparable 
provision.  However,  the  Director  finds 
the  proposed  regulation  at  88(>-X-8G^ 
.05(8)  to  be  consistent  with  the  Federal 
regulations  at  30  CFR  778.13. 

4. 88O-X-.8l-.07— Permit  Maps 

At  880-X-8I-07(2)(j),  Alabama  is 
proposing  to  add  a  new  regulation 
requiring  that  the  map  included  in  a 
permit  application  for  underground 
mining  show  the  boundaries  of  the 
county(s)  and  any  municipalities  and 
their  police  jurisdictions  from  under 
which  coal  will  be  mined  or  severed. 

The  Federal  regulations  at  30  CFR 
784.23(b)  pertaining  to  operation  plans 
for  underground  mining  contain  no 
comparable  provision.  However,  the 
Director  find  the  proposed  regulation  at 
88O-X-8I-07(2)(j)  to  be  consistent  with 
the  Federal  regulations  at  30  CFR 
784.23(b). 

5.  880-X-10j-.03—Coal  Processing 
Plants 

At  88O-X-10)-.03(f).  Alabama  is 
proposing  to  revise  its  regulations 
pertaining  to  the  use  of  water  wells  at 
coal  processing  plant  operations  by 
deleting  this  requirement  due  to  an 
incorrect  reference  to  its  regulations  at 
88(>-X-10C-.24. 

The  Federal  regulations  at  30  CFR 
827.12  pertaining  to  coal  preparation 
plants  do  not  contain  provisions  for  the 
use  of  water  wells.  However,  the 
Director  finds  that  the  proposed  revision 
at  88O-X-10I-.03(f)  if  not  inconsistent 
with  the  Federal  regulations  at  30  CFR 
827.12. 

6.  880-X-1 2 A-.07— Blasting 
Certification 

At  880-X-12A-.07,  Alabama  is 
proposing  to  revise  its  regulations  for 
blaster's  certification.  Subsections  have 
been  renumbered  for  organizational 
consistency.  At  subsection  2(b). 
applicants  who  fail  to  qualify  in  the 
blaster's  certification  examination  after 
two  attempts  must  reapply  for 
certification.  Current  suDsiactions  (6) 
and  (7)  which  required  an  annual  fee 
and  annual  renewal  of  certificates  are 
deleted.  At  subsection  (4)(a),  the  term  of 
certification  is  changed  from  one  year  to 
three  years.  At  subsection  (4)(b),  the 
contents  of  the  certification  and  the 
blaster's  identification  card  are 
identified.  At  new  subsection  (5),  the 
procedures  for  renewal  of  certification 
are  specified.  A  certified  blaster  must 
apply  for  recertification  no  later  than  90 
days  prior  to  expiration  of  the  term.of 


certification  and  must  make  certain 
demonstrations  relating  to  employment 
and  job  knowledge.  ^^ 

The  Federal  regulations  at  30  CFR 
850.14  and  850.15  pertaining  to  the 
examination  and  certification  of  blasters 
require  that  the  regulatory  authority 
ensure  that  blaster  certification 
candidates  are  examined  and  qualified 
candidates  are  certified  for  a  fixed 
period  of  time.  The  regulatory  authority 
shall  specify  the  conditions  for 
maintaining  certification.  The  Director 
finds  that  the  proposed  regulations  at 
880-X-12A-.07  are  no  less  effective 
than  the  Federal  regulations  at  30  CFR 
850.14  and  850.15. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
announced  in  the  July  27, 1993,  Federal 
Register  (58  FR  40104)  ended  on  August 
26, 1993.  No  comments  were  received 
and  the  scheduled  public  hearing  was 
not  held  as  no  one  requested  an 
opportunity  to  provide  testimony. 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ll)(i).  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Alabama  program.  The  Department 
of  the  Army,  Corps  of  Engineers;  the 
Department  of  Agriculture,  Soil 
Conservation  Service,  and  Forest 
Service:  the  Department  of  the  Interior. 
Bureau  of  Land  Management.  Bureau  of 
Mines,  and  Fish  and  Wildlife  Service; 
and  the  Alabama  Historical  Ck)mmission 
concurred  without  comment. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  with 
respect  to  any  provisions  of  a  State 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C  7401  et  seq.).  The 
Director  has  determined  that  this 
amendment  contains  no  provisions  in 
these  categories. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  the  amendment  to 
the  Alabama  program  submitted  on  June 
23, 1993. 

The  Federal  rules  at  30  CFR  part  901 
concerning  the  Alabama  program  are 
being  amended  to  implement  the 
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Director's  decision.  This  final  rule  is 
being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to 
conform  their  programs  to  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under  the 
criteria  of  section  3(0  of  Executive 
Order  12866.  Therefore,  review  by  the 
Office  of  Management  and  Budget  under 
section  6  of  the  Executive  Order  is  not 
required  prior  to  publication  in  the 
Federal  Register.' 

Ejcecutive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law.  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11.  732.15.  and 
732.1 7(h)(10).  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  parts  730, 
731.  and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)l 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act.  42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 


a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
reguLtions. 

List  of  Subjects  in  30  CFR  901 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  October  15, 1993. 
Carle  Close, 

Assistant  Director.  Eastern  Support  Center 

For  the  reasons  set  out  in  the 
preamble,  title  30.  chapter  VII. 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 


880-X-8I-.07(2)(j)— Permit  Maps 

(PR  Doc.  93-25851  Filed  10-20-93;  8:45  am) 

BIUJNO  COM  4410-06-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CCGD0»-e3-032] 

Drawbridge  Operation  Regulations, 
Chicago  River.  IL 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  temporary  deviation. 


PART  901— ALABAMA 

1.  The  authority  citation  for  Part  901 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  In  section  901.15,  a  new  paragraph 
(p)  is  added  to  read  as  follows: 

Section  901.15    Approval  of  Regulatory 
Program  Amendments 

(p)  The  following  amendment 
submitted  to  OSM  on  June  23, 1993.  is 
approved  effective  October  21, 1993. 

1.  Revision  of  the  following  Alabama 
Surface  Mining  Commission 
regulations: 

880-X-8D-.09(2)-^ermit  Term 
880-X-8G-.09(2)— Permit  Term 
880-X-8l-.16(l)— Coal  Mine  Waste 
880-X-^K-.10(l)(a)— Pennit 

Applications 
880-X-10C-.41(l)— Coal  Mine  Waste 
880-X-10J-.03(f)— Coal  Processing 

Plants 

88O-X-12A-.07— Blasting  Certification 

2.  Addition  of  the  following  Alabama 
Surface  Mining  Commission 
regulations: 

880-X-«D-.05(8)— Permit  ApplicaUons 
88O-X-8F-.08(2)(j)-Permit  Maps 

880-X-8G-.05(8>— IdenUfication  of 
Interests 


SUkOyiARY:  The  Coast  Guard  hereby 
provides  notice  that  the  City  of  Chicago, 
Illinois,  has  been  granted  permission  to 
temporarily  deviate  from  die  regulations 
governing  the  opening  of  certain 
drawbridges  over  the  Chicago  River, 
from  October  1  through  November  30, 
1993.  for  the  purpose  of  further 
evaluating  the  reasonableness  of 
possible  changes  to  the  f>ermanent 
regulations.  This  deviation  requires  the 
City  to  open  the  bridges  on  signal  after 
receiving  an  advance  notice  of  a  vessel's 
intended  time  of  passage  through  the 
draws  without  regard  to  the  number  of 
vessels  to  be  afforded  passage,  and 
establishes  specific  periods  of  time  in 
which  these  bridge  openings  are  to  be 
scheduled.  The  City  is  being  granted 
this  deviation  to  reduce  the  frequency 
with  which  it  must  open  its 
drawbridges.  This  deviation  is 
experimental  in  nature  and  is  intended 
to  provide  the  Coast  Guard  with 
evaluation  periods  from  which  to  test 
the  reasonableness  of  the  current 
regulatory  structure. 
EFFECTIVE  DATE:  The  period  of  deviation 
begins  on  Friday,  October  1,  1993,  and 
continues  through  Tuesday.  November 
30.  1993. 

ADDRESSES:  Comments  may  be  mailed  to 
Commander  (obr).  Ninth  Coast  Guard 
District.  1240  East  Ninth  Street. 
Cleveland.  Ohio  44199-2060.  or  may  be 
delivered  to  room  2083D  at  the  same 
address  between  the  hours  of  6:30  a.m. 
and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
evaluation  of  possible  changes  to  the 
regulations  governing  bridges  operated 
by  the  City  of  Chicago  by  submitting 
written  data,  views,  or  arguments  to  the 
address  above.  Persons  submitting 
comments  should  include  their  name 
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and  address,  this  docket  number 
(CXJD09-032),  the  basis  for  each 
comment  and  specific  provisions  of  the 
deviation  to  which  each  comment 
applies.  If  acknowledgment  of  the 
receipt  of  comments  is  desired,  a 
stamped,  self-addressed  p>ostcard  ox 
envelope  should  be  enclosed.  If  it 
appears  appropriate  to  propose  a 
permanent  change  to  the  regulations. 
the  Coast  Guard  will  publish  a  Notice  of 
Proposed  Rulemaking  which  will  again 
request  comments.  A  public  hearing 
might  also  be  held. 

Drafting  Information 

The  principal  pers<His  involved  in 
drafting  this  document  are  Mr.  Robert 
W.  Bloom,  Jr..  Project  Manager,  and 
Lieutenant  Karen  E.  Lloyd.  Project 
Counsel.  Ninth  Coast  Guard  District 


Background  and  Purpose 

The  bridges  owned  and  operated  by 

the  Qty  of  Chicago  are  presently 

governed  in  accordance  with  33  CFR 
117.391.  which  states  that  most  bridges 
will  open  on  signal,  with  exceptions  of 
certain  bridges  that  need  not  open 
unless  advance  notice  is  given  of  a 
vessel's  time  of  intended  passage. 
Additionally,  the  current  regulation 
authorizes  the  City  to  not  open  the 
draws  during  peak  vehicle  traffic 
periods,  i.e..  morning  and  afternoon 
rush  hours. 

There  are  two  vessel  traffic  periods, 
breakout  and  retiim,  when  there  are  as 
many  as  five  to  twenty-five  boats  on 
given  days,  leaving  boatyards  through 
the  Chicago  River  system  in  the  spring 
and  returning  in  the  fall.  During  the 
siunmer  period,  the  boat  traffic  in  the 
Chicago  area  consists  of  recreational 
vessels  in  need  of  repair  which  are 
retxuning  to  the  yards  on  a  temporary 
basis. 

Thus,  including  the  winter  period, 
there  appear  to  be  four  distinct  periods 
in  the  Chicago  River  area,  during  which 
the  need  for  bridge  openings  changes 
substantially.  Therefore,  it  might  be 
appropriate  for  the  bridge  regulations  to 
vary  by  these  four  seasons. 

The  Qty  requests  that  multiple  boat 
transits  be  restricted  to  only  Saturday 
and  Sunday  mornings,  unless  there  is  a 
special  event  on  these  days,  during 
which  time  a  bridge  would  not  be 
required  to  open  at  all  for  vessel  traffic 
to  pass.  The  City  submits  that  it  is 
unduly  burdensome  to  open  the  bridges 
for  the  passage  of  single  recreational 
vessels  within  the  Chicago  River 
System.  The  Gty  feels  there  is  a  need  to 
schedule  vessel  movement  on  Saturdays 
and  Sundays  because  of  high  volumes  of 
vehicxilar  traffic  on  these  days. 


A  series  of  deviations  has  been 
granted  to  the  dty  in  order  to  evaluate 
the  reasonableness  of  possible  changes 
to  the  permanent  regulations.  The  Coast 
Guard  previously  granted  three 
temporary  deviations  to  the  regulations 
for  bridges  owned  and  operated  by  the 
Qty  of  Chicago. 

On  Wednesday.  May  12. 1993.  the 
Coast  Guard  published  a  temporary 
deviation  in  the  Federal  Register,  58  FR 
27933.  granting  the  Qty  of  Chicago 
permission  to  open  their  bridges  from  6 
a.m.  on  Saturdays  through  7  p.m.  on 
Sundays  for  the  passage  of  vessels 
consisting  of  no  less  than  five  and  not 
more  than  twenty-five  boats:  on 
Tuesdays  and  Thursdays  the  draws 
were  required  to  open  for  the  passage  of 
vessels  consisting  of  no  less  than  five 
and  not  more  than  twenty-five  boats, 
from  6:30  p.m.  until  all  organized  trips 
had  safely  completed. 

On  Wednesday.  June  16. 1993,  the 
Coast  Guard  published  a  second 
temporary  deviation  in  the  Federal 
Register.  58  FR  33191.  which  changed 
the  starting  times  for  scheduled  trips  on 
Tuesdays  and  Thursdays  to  start  one 
half-hour  earlier.  frt)m  6:30  p.m.  to  6 
p.m.,  and  added  a  Wednesday  trip  to  the 
regulated  periods  when  vessels  would 
be  allowed  to  pass  through  the  draws  of 
the  bridges.  Thus,  bridge  openings  for 
scheduled  trips  started  at  6  p.m.  on 
Tuesdays,  Wednesdays,  and  Thursdays. 

On  Thursday,  August  12, 1993,  the 
Coast  Guard  published  a  third 
temporary  deviation  in  the  Federal 
Re^er.  58  FR  42856,  which  changed 
the  Wednesday  starting  time  to  11  a.m. 
The  earlier  starting  time  of  11  a.m.  on 
Wednesdays  was  changed  to  provide 
recreational  vessels  returning  to  the 
boatyards  for  repairs,  or  returning  to 
their  regular  moorings  outside  the 
Chicago  River  System,  with  more 
dayli^t  hours  to  navigate  the  river.  In 
addition,  the  requirement  that  a 
particular  number  of  vessels  acciunulate 
before  bridges  need  open  for  the  passage 
of  masted  recreational  vessels  was 
eliminated. 

This  is  the  fourth  temporary  deviation 
being  granted  to  the  City  of  Chicago. 
The  times  that  the  bridges  will  be 
required  to  open  for  the  passage  of 
masted  recreational  vessels  has  been 
changed  for  Saturdays,  Sundays, 
Tuesdays,  Wednesdays  and  Thursdays. 
Also,  a  special  Monday  opening  date 
has  been  included  in  this  deviation 
because  it  is  a  holiday  and  opening  the 
bridges  on  this  day  will  not  disrupt  a 
great  number  of  people  transiting  to  and 
from  work.  The  requirement  that  vessels 
give  at  least  24  hours  notice  in  advance 
of  the  time  of  intended  passage  through 


the  Chicago  River  System  has  not 
changed. 

The  Tuesday  and  Thursday 
requirement  for  the  bridges  to  open 
starting  at  6  p.m.  has  been  changed  to 
6:30  p.m. 

Comments  received  from  the  first 
three  temporary  deviations  indicated 
concern  with  vessels  navigating  at  night 
and  the  danger  of  a  large  number  of 
vessels  navigating  the  river  at  the  same 
time.  The  city  feels  there  is  a  need  to 
schedule  vessel  movement  on  Saturdays 
and  Sundays  because  of  high  volumes  of 
vehicular  traffic  on  these  two  days. 
Therefore,  the  starting  time  on 
Saturdays  and  Sundays  has  been 
changed.  On  Saturdays  and  Sundays  the 
draws  shall  open  for  the  passage  of 
masted  recreational  vessels  between  the 
hours  of  7  a.m.  and  2  p.m.  each  day 
instead  of  from  6  a.m.  on  Saturdays 
through  7  p.m.  on  Sundays.  A  daylight 
opening  during  the  week  is  necessary 
for  those  vessel  operators  who  are  not 
able  to  schedule  a  trip  on  weekends, 
and  for  those  vessel  operators  who  do 
not  feel  safe  navigating  during  the  hours 
of  darkness.  Therefore,  the  bridges  shall 
open  for  the  passage  of  masted 
recreational  vessels  between  the  hours 
of  10:30  a.m.  and  2  p.m.  on 
Wednesdays.  The  openings  during  the 
time  frame  of  this  temporary  deviation 
are  necessary  because  of  the  large 
number  of  masted  recreational  vessels 
returning  to  the  boatyards  for  winter 
storage.  However,  the  new  Wednesday 
opening  times  should  put  the  returning 
vessels  through  and  past  the  main 
vehicle  thoroughfares  before  the 
afternoon  rush  hours  begin.  This 
temporary  deviation  also  includes  a 
special  opening  on  Monday,  October  11, 
1993,  which  will  allow  for  the  passage 
of  masted  recreational  vessels  between 
the  hours  of  10:30  a.m.  and  2  p.m.  The 
special  Monday  bridge  opening  is  being 
added  to  enable  vessels  to  transit  the 
Chicago  River  System  during  a  period 
when  most  businesses  are  closed  for 
Columbus  Day. 

This  temporary  deviation  is  intended 
to  best  accommodate  the  Qty  of  Chicago 
while  still  providing  for  the  reasonable 
needs  of  masted  recreational  vessels 
transiting  the  Chicago  River  System. 
The  entire  series  of  deviations  will 
provide  the  Coast  Guard  with  evaluation 
periods  from  which  to  test  the 
reasonableness  of  the  Qty's  cited  needs, 
the  needs  of  navigation,  and  the  current 
regulatory  structure. 

Deviation 

Notice  is  hereby  given  that: 
(1)  The  Coast  Guard  has  granted  the 
Qty  of  Chicago,  I3epartment  of 
Transportation,  a  temporary  deviation 
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from  operating  requirements  of  33  CFR 
117.391  governing  certain  bridges 
owned  by  the  Qty  of  Chicago  over  the 
Chicago  River,  as  follows: 
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Maintxanch 

South  branch 

North  tyanch 

Lake  Shore 

Lake  Street  .. 

Grand  Ave- 

Drive. 

nue. 

Columbus 

Randolph 

Ohio  Street 

Drive. 

Street 

Michjgan  Av- 

Washingtoo 

Chicago  Ave- 

enue. 

Street 

nue. 

Wabasti  Ave- 

Madison Ave- 

North Halsted 

nue. 

nue. 

Street 

State  Street  .. 

Monroe 
Street. 

Deartxjm 

Adams  Street 

* 

Street 

Clarlc  Street  .. 

Jackson  Bou- 
levard. 

La  Salle 

VanBuren 

Street 

Street 

Wens  Street .. 

Eisenhower 
Express- 
way. 

FranklirK>fle- 

Harrison 

ans  Street. 

Street 
Roosevelt 

Road. 

18th  Street  ... 

Canal  Street . 

South  Ha^ 

sted  Street 

South  Loomis 

• 

Street 

South  Ash- 

land Ave- 

nue. 

(2)  This  deviation  from  normal 
operating  regulations  is  authorized  in 
accordance  with  the  provisions  of  title 
33  of  the  Code  of  Federal  Regulations. 
§117.43,  for  the  purpose  of  evaluating 
possible  changes  to  the  permanent 
regulations.  This  temporary  deviation 
applies  only  to  the  passage  of 
recreational  vessels.  Under  this 
deviation  the  bridges  listed  above 
operated  by  the  City  of  Chicago  shall 
open  on  signal  for  the  passage  of 
recreational  vessels  after  receiving  a  24 
hour  advance  notice  during  the 
following  periods,  subject  to  the 
conditions  indicated: 

(a)  From  7  a.m.  to  2  p.m.  on  Saturdays 
and  on  Sundays. 

(b)  At  6:30  p.m.  on  Tuesdays  and 
Thursdays. 

(c)  From  10:30  a.m.  to  2  p.m.  on 
Wednesday. 

(d)  On  Monday.  October  11. 1993. 
between  the  hours  of  10:30  a.m.  and  2 
p.m. 

(3)  During  the  periods  of  time  the 
bridges  shall  open  on  signal  as  specified 
in  2  (a),  (b).  (c).  and  (d)  above,  the 
bridges  shall  be  operated  in  such  a 
maiuier  so  as  to  allow  all  vessels  to 
complete  safe  passage  through  the 
Chicago  River  System,  and  shall  open 


without  restriction  as  to  the  minimum 
or  maximum  number  of  vessels  desiring 
passage. 

(4)  Notwithstanding  this  deviation, 
the  City  of  Chicago,  after  receiving  a 
minimum  of  twenty-four  hours  advance 
notice  of  the  intended  passage  of  vessels 
through  the  draws  of  the  bridges,  shall 
ensure  that: 

(a)  The  necessary  bridgetenders  are 
provided  for  the  safe  and  prompt 
opening  of  the  draws; 

(b)  The  operating  machinery  of  each 
draw  is  maintained  in  good  condition; 
and 

(c)  The  draws  are  operated  at 
sufficient  intervals  to  assure  their 
satisfactory  operation. 

(5)  The  Kinzie  Street  bridge,  mile  1.81 
across  the  North  Branch,  and  Cermak 
Road  bridge,  mile  4.05  across  the  South 
Branch,  shall  continue  to  operate  in 
accordance  with  requirements  presently 
established  in  33  CFR  117.391. 

(6)  All  draws  shall  open  for 
commercial  vessels  in  accordance  with 
current  regulations  in  33  CFR  117.391. 
In  accordance  with  current  regulations, 
including  33  CFR  117.391.  government 
vessels  of  the  United  States,  state  and 
local  vessels  used  for  public  safety,  and 
vessels  in  distress  shall  be  passed 
through  the  draws  of  all  bridges  as  soon 
as  possible  at  all  times. 

(7)  This  period  of  deviation  is 
effective  from  Friday,  October  1. 1993. 
through  Tuesday,  November  30. 1993. 

Dated:  September  29, 1993. 
W.  R.  Willdns. 

Captain,  U.S.  Coast  Guard.  Commander. 
Ninth  Coast  Guard  District  Acting. 
[PR  Doc  93-25651  Filed  10-20-93;  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

PL  13-2-5846;  FRL4782-^ 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Final  rule. 


SUMMARY:  On  March  2, 1993.  USEPA 
proposed  to  approve  a  request  by  the 
State  of  Illinois  to  revise  its  State 
Implementation  Plan  (SIP)  for 
particulate  matter  (PM).  The  purpose  of 
the  SIP  revision  is  to  satisfy  the  federal 
requirements  for  an  approvable  PM  SIP 
for  LaSalle  County.  Illinois  area,  which 
is  designated  as  a  moderate 
nonattainment  area  as  s{}ecified  imder 


the  Clean  Air  Act  (Act)  as  amended  by 
the  Clean  Air  Act  Amendments  (CAAA) 
of  1990.  The  Act  requires  that  a  state 
have  an  approved  SIP  to  achieve  the 
federal  air  quality  standards.  The  CAAA 
requires  submission  of  a  PM  SIP  for  all 
initial  PM  nonattainment  areas  by 
November  15. 1991.  This  rule  approves 
the  SIP  revision  for  the  LaSalle  County 
PM  nonattainment  area.  USEPA's  action 
is  based  upon  a  revision  request  that 
was  submitted  by  the  State  on  October 
16, 1991.  with  supplementary  material 
submitted  on  November  13, 1991. 
EFFECTTVE  DATE:  This  action  will  be 
effective  on  November  22. 1993. 
ADDRESSES:  A  copy  of  this  revision  to 
the  Illinois  SIP  is  available  for 
inspection  at: 

Regulation  Development  Section. 
Regulation  Development  Branch  (AR- 
18J).  United  States  Environmental 
Protection  Agency.  Region  5.  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604 
Jerry  Kurtzweg  (ANR-443).  U.S. 
Environmental  Protection  Agency. 
401  M  Street.  SW.,  Washington.  D.C. 
20460 

FOR  FURTHER  MFORMATKM  CONTACT: 
Gustavo  Felix,  Regulation  Development 
Branch.  Regulation  Development 
Section  (AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  5.  Chicago. 
Illinois  60604.  (312)  353-6009. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Previously,  USEPA  published  a  rule 
announcing  the  designations  and 
classifications  for  PM  occurring  by 
operation  of  law  upon  enactment  of  the 
CAAA  (see  56  FR  11101.  March  15. 
1991).  In  addition,  USEPA  has 
published  a  follow-up  rule  correcting 
the  boundaries  and  designations  of 
some  areas  in  Ught  of  comments 
addressing  the  March  1991  notice  (see 
56  FR  37654,  August  8,  1991).  Both  of 
these  rules  provide  a  detailed 
discussion  of  the  history  and  current 
status  of  PM  areas  nationwide. 

By  November  15, 1991,  States  were  to 
adopt  and  submit  to  USEPA  a  SIP  rule 
for  all  those  areas  that  were  classified  as 
moderate  PM  nonattainment  areas  by 
operation  of  law  upon  enactment  of  the 
1990  CAAA  (see  subpart  4  of  Part  D  of 
title  I  of  the  Act  (section  189)).  SIP  rules 
submitted  by  States  to  meet  this 
requirement  were  to  comply  with  both 
the  general  requirements  for 
nonattainment  areas  identified  in 
section  172  of  the  Act,  and  the 
requirements  specific  to  PM  in  subpart 
4  of  part  D.  In  particular,  section  189(a) 
of  the  Act  required  that  all  States  with 
initial  moderate  PM  nonattainment 
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areas  were  to  submit  responsive  SIP 
regulations  by  November  15. 1991. 
which  were  to  include: 

(1)  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  by  December  31, 
1994,  or  a  demonstration  that 
attainment  by  that  date  is  impracticable. 

(2)  Provisions  to  assure  that 
reasonably  available  control  measures 
(including  reasonably  available  control 
technology)  for  the  control  of  PM  are 
implemented  by  December  10. 1993. 

An  additional  requirement  im(>osed 
by  the  CAAA,  a  new  source  permit 
program  meeting  the  requirements  of 
part  D  of  the  Act  is  required  for  the 
construction  and  operation  of  new  and 
modified  major  stationary  sources  of  PM 
(including,  in  some  cases,  PM 

iirecursors),  and  is  due  by  June  30, 1992, 
or  all  of  the  initial  moderate  PM 
nonattainment  areas.  This  requirement 
Mrill  be  addressed  in  a  separate  rule. 

Summary  of  State  Submittal 

What  follows  is  a  brief  discussion  of 
the  State's  submittal.  For  more  detailed 


discussion  of  the  State's  submittal  and 
USEPA's  analysis  of  it,  the  reader  is 
directed  to  the  March  2, 1993  (58  FR 
12006)  proposed  rule  and  to  the 
rationale  dociunents  for  these  proposed 
and  final  rules  which  are  part  of  the 
rulemaking  docket  and  available  from 
the  Region  5  office  listed  above. 

The  revision  is  applicable  to  a  single 
facility  which  is  owned  and  operated  by 
Lone  Star  Industries  (Lone  Star)  in 
Oglesby.  Illinois.  Lone  Star  operates  a 
Portland  Clement  manufacturing  plant. 
The  revision  amends  Part  212  Visible 
and  Particulate  Emissions  of  Chapter  I 
Subtitle  B  of  Title  35  of  the  Illinois 
Administrative  Code  (35  lAC), 
specifically  Sections  212.110,  212.423. 
and  212.424  and  Part  211,  Definitions 
and  General  Provisions,  35  LAC,  Section 
211.122,  of  the  Illinois  State  rules. 

The  titles  of  the  revised  sections  are 
as  follows: 

Section  211.122  Derinitions 

Section  212.110  Measurement  Methods 

Section  212.111  Abbreviations  and  Units 

Section  212.113  Incorporation  by  Reference 


Section  212.423    Emission  Limits  for 

Portland  Cement  Manufacturing  Plants 
Located  in  LaSalle  County,  South  of  the 
Illinois  River. 

Section  212.424    Fugitive  Particulate  Matter 
Control  for  the  Ponland  Cement 
Manufocturing  Plant  and  Associated 
Quarry  Operations  Located  in  LaSalle 
County,  South  of  the  Illinois  River. 

Control  Strategy 

A  total  of  32  point  sources  and  14 
areas  sources  were  identified  as 
contributing  to  the  PM  nonattainment 
problem  in  LaSalle  County.  As 
presented  in  the  accompanying  table, 
four  of  the  point  sources  will  be 
controlled  by  specific  mass  emission 
limits  contained  in  Section  212.423(b) 
of  35  lAC.  The  four  point  sources  are  a 
kiln,  a  clinker  cooler,  finish  mill  high 
efficiency  air  separator,  and  a  raw  mill 
roller  mill  (RMRM).  See  table  below. 


A.  CUhMt  Cooler  

B.  Finish  MM  High  Efficiency  Air  Separator 


PM-10  emission  limits 


Rate 


kg/hr 


4.67 
2.68 


(KVhf) 


(10.3) 
(5.9) 


Concentration 


n^scm 


28.147 
26.087 


(gr/scf) 


(0.012) 
(0.011) 


A.  Raw  MM.  Roler  Mil  (RMRM) .. 

B.  Kiln  wittwul  RMRM  Operating 

C.  Kim  with  RMRM  


PM-10  emis-sion  limits  including  cof 
PM-10 

idensible 

Rale 

Concentration 

kg/hr 

(tosmr) 

mg/scm 

(gr/scf) 

6.08 
19.19 
11.43 

(13.4) 
(42.3) 
(25.2) 

27.5 

91.5 
89.2 

(0.012) 
(0.040) 
(0.039) 

It  should  be  noted  that  the  kiln  has 
two  emission  limits.  One  limit  applies 
when  the  RMRM  is  operating  and  the 
other  applies  when  the  RMRM  is  not 
operating.  The  reason  for  the  two 
emission  limits  is  that  some  of  the  kiln 
exhaust  is  fed  to  the  RMRM  when  the 
RMRM  is  operating  to  help  reduce  the 
kiln  emissions.  However,  when  the 
RMRM  is  not  o{>erating  and  the  kiln  is 
in  operation,  the  kiln's  emission  limit 
must  be  increased  to  include  emissions 
not  being  fed  to  the  RMRM. 

All  other  point  sources  at  the  cement 
plant  are  regulated  by  a  no  visible 
emission  limit  specified  in  Section 
212.423(c)  of  35  lAC  The  no  visible 
emission  limit  assures  that  the 
baghouses  controlling  emissions  from 
the  point  sources  such  as  the  conveyor 
transfer  points  will  be  operating 
properly.  A  list  of  point  sources  may  be 


found  in  the  Technical  Support 
Documents  for  this  rulemaking. 
Complete  descriptions  of  the  individual 
point  sources  may  be  found  in  the  State 
submittal.  Both  are  available  for 
inspection  at  the  Region  5  office  listed 
above. 

The  area  sources  will  be  controlled  by 
fugitive  dust  suppression  methods  such 
as  intermittent  water  applications  on 
roads  and  foam  suppressant 
applications  to  material  processes. 
These  fugitive  dust  controls  are  required 
by  Section  212.424(d)  of  35  lAC.  The 
fugitive  dust  sources  that  require 
controls  include  unpaved  roads  and 
open  areas  traversed  by  motor  vehicles, 
and  crushing,  screening,  and  conveying 
operations  at  the  quarry  that  provide 
raw  materials  for  the  Portland  cement 
manufactxuing  process. 


Attainment  Demonstration 

Illinois  prep>ared  an  attainment 
demonstration  using  dispersion 
modeling  for  LaSalle  County.  The 
State's  demonstration  indicates  that  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  PM  will  be  attained  by 
1994  in  LaSalle  County  and  maintained 
in  future  years.  The  24-hour  primary 
and  secondary  PM  NAAQS  are  both  150 
micrograms/cubic  meter  (>ig/mJ),  and 
the  standard  is  attained  when  the 
expected  number  of  days  per  calendar 
year  with  a  24-hour  average 
concentration  above  150  Mg/m*  is  equal 
to  or  less  than  one.  See  40  CFR  50.6. 
The  annual  primary  and  secondary  PM 
NAAQS  are  both  50  ug/m',  and  the 
standard  is  attained  when  the  expected 
annual  arithmetic  mean  concentration  is 
less  than  or  equal  to  50  ng/m'.  Tlie 


Fedaral  BagJrtBr  /  Vol.  58.  No.  202  /  Thursday.  October  21.  1903  /  Ruies  and  ReguUtions     54293 


dispersion  modeling  in  the  attainmant 
demonstration  predicted  148  iig/m^  as 
the  24-hour  design  concentration, 
thereby  demonstrating  attainment  of  the 
24-hour  PM  NAAQS.  The  dispersion 
modeling  in  the  attainment 
demonstratioa  predicted  47  )ig/m>  as  the 
annual  desi^  concentration,  thus 
demonstrating  attainment  of  the  aiuiual 
PM  NAAQS.  A  copy  of  the  diqwrsion 
modeling  analysis  and  USEPA's  review 
of  it  are  available  at  the^legion  S  office 
listed  above.  "^ 

The  requested  SIP  submittal  includes 
air  Quality  status,  ambient  monitoring, 
modeling,  emission  inventory,  control 
strategies,  and  reporting  requirenients. 
The  individual  elements  of  the  SIP 
revision  provide  the  degree  of  emissioo 
reductions  necessary  for  attainment  and 
maJDlenance  of  the  PM  NAAQS.  The 
emission  reductions  come  frtHn 
implementing  specific  mass  «nission 
limits  on  four  sources,  fit>m  visible 
emissioo  limits  on  any  other  portland 
cement  manufacturing  process,  and 
from  requiring  control  measures  on 
fugitive  sources  such  as  roadways, 
conveyors,  crushing,  and  screening. 

Response  to  Public  Comment 

Comments  were  received  in  response 
to  the  proposed  rule  from  Lone  Star,  hi 
general.  Lone  Star  i»  in  agreement  vrith 
USEPA's  proposed  action,  but  requested 
that  their  comments  be  made  part  of  the 
administrative  record  of  this  requested 
SIP  revision.  Looe  Star's  commmits  and 
USEPA's  responses  are  summarized 
below. 


Comment  Lone  Star  questioned  the 

appropriateness  of  USEPA's  Method 
202, 40  Code  of  Federal  Regulations, 
part  51,  appendix  M,  to  test  for 
condensible  PM.  The  SIP  revision 
requires  the  raw  mill  roller  mill  and  the 
kiln  to  be  tested  for  condensible  PM. 
Lone  Star  believes  this  test  method  has 
two  potential  deficiencies. 

(1)  Ammonia  gas  in  the  kiln  vrill  react 
in  the  Method  202  impinger  solutioa  to 
form  ammonium  chloride,  ammonium 
sulfate,  and  possibly  other  ammonium 
salts.  This  would  result  in  ammonium 
salts  being  measured  as  condensible 
PM.  Lone  Star  requested  that  USEPA 
declare  that  for  the  purpose  of 
determining  compliance  of  the  raw  mill 
roller  mill  and  kiln  with  the  PM 
emission  limits,  the  weight  of  all  the 
ammonium  salts  found  in  the  Method 
202  impinger  solution  shall  be  deducted 
in  calculating  oondensiMe  PM. 

(2)  All  the  condensible  particulate  are 
treated  as  PM-10  (particulate  matter 
with  an  aerodynamic  diameter  less  than 
or  equal  to  a  nominal  10  micrometers). 
Lone  Star  believes  that  some  of  the 
particles  that  condense  may  reach 
particle  sires  greater  than  10  microns. 

USEPA  Response  on  Bodi 
Deficiencies:  The  State  regulations 
already  exclude  the  ammonium  chloride 
from  the  measurement  of  condensible 
PM.  As  for  the  ammonium  sulfate,  the 
calculation  procedures  used  in  Method 
202  automatically  subtracts  the 
ammonium  portion  of  ammonium 
sulfate.  Any  ammonium  sulfate  formed 
in  the  Method  202  impinger  train  would 


be  coltaoted  as  faiorganic  condensible 
PM.  Equation  202-2  from  Method  202 
calcul^es  the  total  inoiganic 
coodensibles. 


m,  =m. 


V^-V^ 


•-m.. 


Eq.  202-2 

mi «  Mass  of  inorganic  condensibles,  n^ 
m,  s  Mass  of  dried  sample  from 

inorganic  fraction,  mg 
Vjc  «  Volume  of  impinger  contents 

sample,  ml 
Vb  «  Volume  of  aliquot  taken  for  sulfate 

analysts,  ml 
nic  s  Mass  of  Ammonium  Ions  (NH4-^) 

frtMn  ammohium  sulfate,  mg 

The  mass  of  the  ammonium  frx>m 

ammoniimi  sulfate  is  calculated  from 

Eq.  202-1 

K  =  -  0.0205,  %vhen  correcting  for  NH4* 
and  H^  (use  this  factor  when 
adding  back  two  water  molecules 
and  2  hydrogen  molecules) 
m  .3542,  when  only  correcting  for 
NH4*  (two  hydrogen  molecules  are 
added  back) 
Cso4  -  Concentration  of  sulfate  ions  in 
the  sample,  mg/ml 
It  should  be  noted  that  40  CFR  51, 
Appendix  M  list  the  K  factors  at  40.0205 
and  0.184.  These  values  are  incorrect 
and  a  rule  correction  vrill  be  published 
in  the  near  future  correcting  tiie  K 
factors.  The  second  K  factor  is 
calculated  as  followed: 


^     molecular  weight  (MW)  of  two  NH^  molecules  -  MW  of  two  H  molecules 

MWofSOj 


The  first  K  factor  is  calculated  in  a 
similar  fashion. 

As  for  other  ammonium  sahs,  there  is 
no  evidence  that  any  other  ammonium 
salts  besides  ammonium  chloride  and 
ammonium  sulfate  would  be  produced 
in  the  Method  202  impinger  train.  Lone 
Star  has  not  provided  any  evidence  that 
other  ammonium  salts  are  formed  in  the 
Method  202  impinger  train. 

It  should  be  noted  that  Method  202  is 
cited  in  the  State  regulations  as  55  FR 
41546  (October  12. 1990).  The  requested 
SIP  revision  is  approvable  with  this 
citation  for  Method  202  because  the 
condensible  emission  calculations  are 
more  conservative  then  to  the  correct 
calculations.  However,  once  USEPA 
makes  the  oeedad  ooirection  to  Kfethod 
202.  U  would  be  appropriate  for  the 


State  to  revise  its  regulations  to  cite  the 
correct  reference  for  Method  202. 

In  response  to  the  second  deficiency 
identified  by  Lone  Star,  particulate 
matter  that  condenses  from  a  gaseous 
state  to  a  liquid  or  solid  state  is  likely 
to  condense  to  very  small  particles. 
There  is  no  evidence  that  condensible 
particles  reach  sizes  greater  than  10 
microns.  Lone  Star  has  not  provided  any 
evidence  that  a  significant  amount  of 
condensible  particulate  matter  may 
reach  sizes  greater  than  10  microns. 

Ck)mment:  Another  Lone  Star 
comment  concerns  contingency 
measures,  as  required  by  section 
172(c)(9)  of  the  Act  See  generally  57  FR 
13543-44.  These  measures  must  be 
submitted  by  November  15. 1993  for  the 
initial  moderate  nonattainment  areas. 
Contingency  measures  should  consist  of 


other  available  measures  that  are  not 
part  of  the  area's  control  strategy.  These 
measures  must  take  efiect  without 
further  action  by  the  State,  upon  a 
determination  by  USEPA  that  the  ai«a 
has  failed  to  make  Reasonable  Further 
Progress  or  attain  the  PM  NAAQS  by  the 
apphcable  statutory  deadline. 

Lxme  Star  believes  it  would  be  unfair 
and  unreasonable  to  assume  that 
additional  emission  reductions  could 
come  only  from  Lone  Star  sources, 
which  are  already  controlled. 

USEPA  Response:  Contingency  • 
measures  for  the  LaSalle  County 
nonattainment  area  are  not  due  until 
November  15. 1993.  It  is  the  State  of 
Illinois'  responsibility  to  adopt 
additional  control  measures  and  submit 
them  to  USGPA  as  the  contii^ency  plan 
for  LaSaile  County.  USEPA's 
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Illinois  wu  approv«d  by  the  Director  of  the 
Federal  Register  on  |uly  1. 1982. 

Dated:  September  23, 1993. 
Carol  M.  Brownw, 

Administrator. 

For  the  reasons  stated  in  the 


responsibility  is  to  determine  if  the 

contingency  control  strategy  Illinois 

submits  meets  the  requirements  of  the 

Act.  If  the  State  of  Illinois  fails  to  submit 

an  approvable  contingency  plan  for 

LaSalle  County,  sanctions  may  be 

imposed  and  a  federal  Implem^^^^^^  pr;a"  S^T^" '^a^t^MrUtle  40  of 

Plan  may  be  '^l"'^- Conungenqr  P^  of  Federal  R^ulaUons  is 

measures  are  a  separable  requirement         """  '^^^^  o 

for  the  LaSalle  nonattaiiunent  area  FM 

SIP,  and  are  not  germane  to  this 

rulemaking.  This  issue  will  be 

addressed  in  a  future  rulemaking. 

Final  Rulemaking  Actkm 

Based  on  the  March  2, 1993,  prop<Med 
rule  and  in  consideration  of  the  public 
comments  received  in  response  to  the 
prop<»ed  rule,  USEPA  approves  the 
requested  plan  revision  submitted  to 
USEPA  on  October  16, 1991.  and 
November  13, 1991.  for  the  LaSalle 
County  nonattainment  area.  The  State  of 
Illinois  has  demonstrated  that  the 
LaSalle  County  moderate  PM 
nonattainment  area  will  attain  the  PM 
NAAQS  by  December  31, 1994.  As 
noted  above,  additional  submittals  for 
the  initial  moderate  PM  nonattainment 
areas  are  due  subsequent  to  this  rule. 
USEPA  will  determine  the  adequacy  of 
any  such  submittal  once  any  are 
received. 

USEPA  specifically  approves  the 
incorporation  of  the  revisions  and 
additions  to  the  following  State  rules 
into  the  Illinois  SIP:  35  LAC.  Sections 

211.122, 212.110.  212.111. 212.113.  and 

212.423.  Section  212.424  was  already 

approved  for  incorporation  into  the  SIP 

in  an  earlier  Final  Rule.  See  40  CFR 

52.720  (58  FR  3847,  January  12, 1993). 
The  Office  of  Management  and  Budget 

has  exempted  this  rule  from  the 

requirements  of  section  3  of  Executive 

Order  12291. 
Under  section  307(b)(1)  of  the  Act, 

petitions  for  judicial  review  of  this 

action  must  be  filed  in  the  United  States 

Court  of  Appeals  for  the  appropriate 

circuit  by  December  20, 1993.  Filing  a 

petition  for  reconsideration  by  the 

Administrator  of  this  final  rule  does  not 

affect  the  finality  of  this  rule  for  the 

piuposes  of  judicial  review  nor  does  it 

extend  the  time  within  which  a  petition 

for  judicial  review  may  be  filed,  and 

shall  not  postpone  the  effectiveness  of 

such  rule  or  action.  This  action  may  not 

be  challenged  later  in  proceedings  to 

enforce  its  requirements.  (See  section 

307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Incorporation  by  reference.  Particulate 
matter. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 


amended  as  follows: 
PART  52-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  0-lllinois 

2.  Section  52.720  is  amended  by 
adding  paragraph  (c)(95)  to  read  as 
follows: 

192.720    Mentfflcatlon  of  plan. 

(€)••• 

(95)  On  October  16, 1991,  and 
November  13, 1991,  the  State  submitted 
particulate  matter  regulations  adopted 
as  part  of  Pollution  Control  Board 
Proceeding  R91-6.  These  regulations 
concern  particulate  matter  controls  for 
LaSalle  County,  Illinois. 

(i)  Incorporation  by  reference.  Illinois 
Administrative  Code,  Title  35: 
Environmental  Protection,  Subtitle  B: 
Air  Pollution,  Chapter  I:  Pollution 
Control  Board. 

(A)  The  addition  of  definitions  for 
"Condensible  PM-10".  "PM-10". 
"Portland  Cement  Manufacturing 
Process  Emission  Source",  and  the 
modification  of  the  definition  of 
"Portland  Cement  Process"  to  Part  211 
Definitions  and  General  Provisions: 
Section  211.122  Definitions;  adopted  at 
15  Illinois  Register  15673.  effective 
October  14, 1991. 

(B)  Part  212  Visible  and  Particulate 
Matter  Emissions:  Section  212.110 
Measurement  Methods;  the  addition  of 
an  abbreviation  for  pounds  per  hour  to 
Section  212.111  Abbreviations  and 
Units;  additions  and  deletions  to 
Section  212.113  Incorporations  by 
Reference  including  the  addition  and/or 
renumbering  of  paragraphs  (a),  (b).  (c). 
(d).  (e),  and  (h)  and  the  deletion  of 
paragraphs  earlier  numbered  as  (a)  and 
(f);  Section  212.423  Emission  Limits  for 
Portland  Cement  the  Manufacturing 
Plant  Located  in  LaSalle  County,  South 
of  the  Illinois  River;  adopted  at  15 
Illinois  Register  15708.  effective  October 
4. 1991. 
IFR  Doa  93-25906  Filed  10-2O-«3;  8:45  ami 


40  CFR  Part  180 
[OPP-3002S8A;  FRL-4631-q 
RIN  207fr-AB78 

Revocation  of  Exemption  from 
Requirement  of  a  Tolerance  for  Certain 
Inert  Chemlcala  in  Pesticide  Products 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnOM;  Final  rule. 

SUtMIARY:  This  document  revokes  the 
exemptions  from  the  requirement  of  a 
tolerance  for  seven  pesticidally  inert 
ingredients  in  or  on  raw  agricultural 
commodities  (RACs)  listed  in  40  CFR 
180.1001(c>— hexane,  methyl  chloride, 
perchloroethylene,  and  propylene 
oxide;  40  CFR  180.1001(d)-Hchloroform, 
epichlorohydrin,  ethylene  dichloride 
(1,2-dichloroethane).  and  hexane 
(including  isomeric  hexanes);  and  40 
CFR  180.1001(e) — ethylene  dichloride 
(1,2-dichloroethane),  perchloroethylene. 
and  propylene  oxide.  EPA  initiated  this 
action  because  the  data  base  for  these 
inerts  is  so  deficient  that  the  Agency 
cannot  conclude  that  a  tolerance  is  not 
necessary  to  protect  the  public  health. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  October  21, 1993. 
ADDRESSES:  Written  objections, 
identified  by  document  control  number 
[OPP-300258A),  may  be  submitted  to: 
Hearing  Clerk  (A-110).  Environmental 
Protection  Agency,  Rm.  3708,  401  M  St., 
SW..  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Melissa  Chun.  Registration 
Division  (7505W),  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington.  DC  20460.  Office  location 
and  telephone  number:  6th  Floor. 
Crystal  Station  I,  2800  Crystal  Drive, 
Arlington.  VA  22202.  (703}-308-8318. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  proposed  rule,  published  in  the 
Federal  Register  of  January  13, 1993  (57 
FR  4131).  which  proposed  the 
revocation  of  the  exemptions  from  the 
requirement  of  a  tolerance  for  residues 
of  seven  pesticidally  inert  ingredients  in 
or  on  RACs  established  under  section 
408  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C  346a. 
listed  in  40  CFR  180.1001(c)— hexane. 
methyl  chloride,  perchloroethylene,  and 
propylene  oxide;  40  CFR  180.1001(d>— 
chloroform,  epichlorohydrin,  ethylene 
dichloride  (1,2-dichloroethane),  and 
hexane  (including  isomeric  hexanes); 
and  40  CFR  180.1001(e)— ethylene 
dichloride  (1,2-dichloroethane), 
perchloroethylene,  and  propylene 
oxide. 

No  public  comments  or  requests  for 
referral  to  an  advisory  committee  were 
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received  in  response  to  the  proposed 
rule.  TlierBfore,  based  on  the 
information  considered  by  EPA  and 
discussed  in  detail  in  the  January  13. 
1993  proposal  and  in  this  Hnal  rule,  the 
Agency  is  hereby  revoking  the 
exemptions  from  the  requirement  of  a 
tolerance  for  these  seven  inert 
ingredients  listed  in  40  CFR 
180.1001(c).  (d),  and  (e)  in  or  on  various 
RACs.  Since  these  inerls  have  been 
eliminated  firom  products  or  product 
registrations  have  been  canceled  or 
suspended,  there  is  no  legal  sale  or 
distribution  in  the  United  States.  EPA 
believes  there  has  been  adequate  time 
for  legally  treated  agricultural 
commodities  to  have  gone  through 
channels  of  trade.  Since  suf^cient  time 
has  elapsed  in  order  for  residues  to 
dissipate,  residues  are  not  expected  to 
appear  in  any  domestically  produced 
commodities.  Consequently,  the  Agency 
is  not  recommending  the  establishment 
of  action  levels  in  place  of  these, _J1^ 
exemptions  from  the  requirement  of  a 
tolerance. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  obfections 
and/or  a  request  for  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  The  obfectioos 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  obiectionable 
and  the  grounds  for  the  ob)ectioa  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 


requested,  the  obiections  must  include  b 
statement  of  the  factual  issue(s)  on 
which  the  hearing  is  requested,  the 
requestor's  contentions  must  include  a 
statement  of  factual  contentions  on  each 
issue,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
reqtiestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  Actual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
This  document  has  been  reviewed  by 
le  Office  of  Maiuigement  and  Budget  t 
^^equired  by  section  3  of  Executive  Order 
1220L 

Executive  Order  12291 

As  explained  in  the  proposal 
published  January  13, 1993,  the  Agency 
has  determined,  pursuant  to  the 
requirements  of  Executive  Order  12291. 
that  the  removal  of  these  exemptions 
from  the  requirement  of  a  tolerance  will 
not  cause  adverse  economic  impact  on 
significant  portions  of  U.S.  enterprises. 

Regulatory  FlexdHlity  Ad 

This  rulemaking  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  of 


1980  IPub.  C  W>-vK>*;  M  •>iai  i  ib«, !» 

U.S.C  601  et  seq.).  and  it  has  been 
determined  that  it  will  not  have  a 
signincant  impact  on  a  substantial 
number  of  small  businesses,  small 
governments,  or  small  organizations. 
The  reasons  for  this  conclusion  are 
discussed  in  the  January  13, 1993 
proposal. 

List  of  Subjects  ia  40  CFR  Part  IBO 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  27, 1993. 

Victor  J.Kimm, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

Part  180— (Amended] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  In  §  180.1001(c),  (d).  and  (e)  tables, 
by  removing  the  following  entries,  as 

follows: 

f  180.1001    Exemptions  from  the 
requirement  of  a  toterance. 


(c) 


In6ft  inQredl6nts 


LffTVtS 


Uses 


Hexane  [Removed] 


Methyl  chtonde  (Remove(4 


Perctiloroethytene  {Removed) 


Propylene  oxide  (Remove^ 


(Remove<4 


{Removed] 


I 


(Remove^ 


...    p^emoved) 
~    (Removed] 


(dj* 


Inert  ingred»nts 


II 


Chtarofomi  {RemovedJ 


Epichlorohydrin  {Removed) 

Ethylene  dk^iloride  (1 2-dic»iloroethane)  IHemoved! 


Limils 


(Remove^ 


{Removed) 
[Remove^ 


{Removed) 


(Remove<fl 
(Removed) 


Uses 
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Ineft  mgrediems 

Limit 

Uses 

•                               • 

Hexane  (inchidino  isoinenc  hexanes)  [Renwvedl 

• 

(Reinoved) 

• 

.                              •                              • 

[Removed) 

.                                •                               • 

(e)«  •  • 


Inert  ingre<Sents 


Ethytene  dKNofide  (1.2-(fcliloroethane)  (Removed) 

•  •  • 

Perchlofoethytene  (Removed)  

.  •  • 

Propylene  oxide  (Removed)  


Limils 


(Removed] 
(Removed) 


Uses 


(Remove<4 
(RemovecQ 


(Removed) (Removed) 


IFR  Doc.  93-25939  Filed  10-20-93;  8:45  am) 
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40  CFR  Part  180 

[PP 1E4033/R2015;  FRL-4644-71 

RiN  2070-AB78 

Pesticide  Tolerance  for  Clopyralid 

agency:  Environmental  Protection 

Agency  (EPA). 

action;  Final  rule. 

SUMMARY:  This  document  establishes  a 
tolerance  for  residues  of  the  herbicide 
clopyralid  in  or  on  the  raw  agricultural 
commodity  mint  hay.  The  regulation  to 
establish  a  maximum  permissible  level 
for  residues  of  the  herbicide  in  or  on  the 
commodity  was  requested  in  a  petition 
submitted  by  the  Interregional  Research 
Project  No.  4  (IR-4). 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  October  21, 1993. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  [PP  1E4033/R20151.  may  be 
submitted  to:  Hearing  Clerk  (A-110). 
Environmental  Protection  Agency.  Rm. 
M3708, 401  M  St..  SW.,  Washington.  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson,  Emergency 
Response  and  Minor  Use  Section, 
Registration  Division  (7505W).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington.  DC  20460.  Office  location 
and  telephone  number:  Sixth  Floor. 
Crystal  Station  #1.  2800  Jefierson  Davis 
Hwy.,  Arlington,  VA  22202.  (703)-308- 
8783. 


SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  4. 1993  (58 
FR  41453).  EPA  issued  a  proposed  rule 
that  gave  notice  that  the  Interregional 
Research  Project  No.  4  (IR-4).  New 
Jersey  Agricultural  Exp>eriment  Station. 
P.O.  Box  231.  Rutgers  University.  New 
Brunswick.  NJ  08903,  had  submitted 
pesticide  petition  1E4033  to  EPA  on 
behalf  of  the  Agricuhural  Exp)eriment 
Stations  of  Idaho.  Oregon.  Washington. . 
and  Wisconsin.  The  petition  requested 
that  the  Administrator,  pursuant  to 
section  408(e)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  346a(e)). 
propose  the  establishment  of  a  tolerance 
for  residues  of  the  herbicide  clopyralid 
(3,6-dichloro-2-pyridinecarboxylicacid) 
in  or  on  the  raw  agricultural  commodity 
mint  hay  at  3.0  parts  per  million  (ppm). 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  will  protect 
the  public  health.  Therefore,  the 
tolerance  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above  (40  CFR  178.20).  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor's  contentions  on  such 


issues,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354, 94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  food  additive  regulations,  or  raising 
tolerance  levels  or  food  additive 
regulations,  or  establishing  exemptions 
from  tolerance  requirements  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of 
May  4, 1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  1 80 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 
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Dated:  September  29, 1993. 

Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Progmms. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  18&-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.Q  346a  and  371. 

2.  By  amending  §  180.431(a)  in  the 
table  therein  by  adding  and 
alphabetically  inserting  the  following 
raw  agricultural  commodity,  to  read  as 
follows: 

S  180.431    Clopyralid;  tolerances  for 
residues. 

(a)*  •  * 
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Commodity 


Parts  per 
mUtion 


Mint,  hay 


3.0 
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BtLUNQ  CODE  6S60-aO-F 


40  CFR  Part  300 
[FRL-47afr-3] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List  Update 

AGENCY:  Environmental  Protection 

Agency. 

ACnOM:  Notice  of  deletion  of  the  Aidex 

Corporation  Site  from  the  National 

Priorities  List  (NPL). 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  VII  announces  the 
deletion  of  the  Aidex  Corporation  Site 
in  Glenwood,  Iowa,  fix)m  the  National 
Priorities  List  (NPL).  The  NPL  is 
appendix  B  of  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Contingency  Plan  (NCP), 
which  EPA  promulgated  pursuant  to 
section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA).  as  amended.  EPA  and  the 
State  of  Iowa  have  determined  that  all 
appropriate  Fund-financed  responses 
under  CERCLA  have  been  implemented 
and  that  no  further  cleanup  by 
responsible  parties  is  appropriate. 
Moreover,  EPA  and  the  State  of  Iowa 
have  determined  that  remedial  actions 


conducted  at  the  site,  to  date,  have  been 

protective  of  public  health,  welfare,  and 

the  environment. 

EFFECTIVE  DATE:  October  21. 1993. 

ADDRESSES:  Comprehensive  information 

on  this  site  is  available  at  the  following 

addresses: 

EPA  Region  VII  Waste  Management 
Division  Records  Center.  U.S. 
Environmental  Protection  Agency. 
Region  VII.  726  Minnesota  Avenue, 
Kansas  City,  Kansas  66101. 

Glenwood.  Iowa  City  Hall.  City  of 
Glenwood,  107  S.  Locust  Street, 
Glenwood,  Iowa.  51534. 
FOR  FURTHER  MFOMMATION  CONTACT: 
Steve  Sanders,  Remedial  Project 
Manager,  Waste  Management  Division/ 
Superfund  Branch,  U.S.  Environmental 
Protection  Agency,  Region  Vn,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66201,  telephone  913-551-7578. 
SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is:  Aidex 
Corporation  Superfund  Site,  Glenwood, 
Iowa. 

A  notice  of  intent  to  delete  for  this 
site  was  published  in  the  Federal 
Register  August  12, 1993  (58  FR  42916). 
The  closing  date  for  comments  on  the 
notice  of  intent  was  September  13. 1993. 
EPA  received  no  comments  on  the 
proposed  deletion.  Therefore,  no 
responsiveness  summary  was  prepared. 
Based  on  a  review  of  monitoring  and 
other  data  for  the  site,  EPA  in 
consultation  with  the  State  of  Iowa,  has 
determined  that  the  site  does  not  pose 
a  significant  risk  to  himian  health  or  the 
environment.  The  site  shall  continue  to 
be  monitored  by  the  Iowa  Department  of 
Natural  Resources  (IDNR).  EPA  and 
IDNR  will  review  the  groimdwater 
monitoring  as  part  of  each  five-year 
review. 

EPA  identifies  sites  which  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment,  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Fund-financed  remedial 
actions.  Any  site  deleted  from  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action.  Section  300.425(e)(3)  of  the  NCP 
provides  that  Fund-financed  actions 
may  be  taken  at  sites  deleted  from  the 
NPL  when  conditions  warrant.  Deletion 
of  a  site  from  the  NPL  does  not  affect 
responsible  party  liability  or  impede 
EPA  efforts  to  recover  costs  associated 
with  resftonse  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Air  Pollution  control.  Chemicals, 
Environmental  protection.  Hazardous 
substances.  Hazardous  waste, 


Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  September  28, 1993. 
Susan  Gordon, 
Acting  Regional  Administrator. 

For  the  reasons  set  out  in  the 

preamble  40  CFR  part  300  is  amended 
as  follows: 

PART  300-(AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C  9601-9657;  33  U.S.C 
1321(c)(2);  E.O.  12777,  56  FR  54757,  3  CFR. 
1991  Comp.;  p.  351;  E.0. 12580,  52  FR  2923. 
3CFR.  1987Comp.;p.  193. 

Appendix  B-[Am6ndedl 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  Site  for 
"Aidex  Corporation,  Glenwood,  Iowa" 
and  by  revising  the  total  number  of  sites 
fit>m  1,077  to  read  1,076. 

[FR  Doc.  93-25932  Filed  10-20-93;  8  45  am) 
BiuMG  cooc  asae-so-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 
42  CFR  Part  52e 
RIN0905-AD48 

National  Heart,  Lung,  and  Blood 
Institute  Grants  for  Prevention  and 
Control  Projects 

AGENCY:  National  Institutes  of  Health. 
Public  Health  Service.  HHS. 
ACTION:  Final  rule. 

SUMMARY:  The  National  histitutes  of 
Health  (NIH)  is  amending  regulations 
governing  grants  by  the  National  Heart, 
Lung,  and  Blood  Institute  for  prevention 
and  control  projects  authorizmi  under 
section  419  of  the  Public  Health  Service 
(PHS)  Act,  as  amended,  to  correct  the 
authority  citation  and  PHS  Act  section 
numbers  included  in  the  regulations, 
and  references  to  several  HHS 
regulations  that  apply  to  grants  awarded 
under  the  regulations  and  make  minor 
language  changes. 

EFFECTIVE  DATE:  Effective  November  22. 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  J.  MigUore,  NIH  Regulations 
Officer,  National  Institutes  of  Health. 
Building  31.  room  3B-11,  9000 
Rockville  Pike.  Bethesda,  Maryland 
20892,  or  telephone  (301)  496-2832  (not 
a  toll-&«e  number). 
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SUPPI^MENTARY  MIFORMATION: 
Regulations  governing  grants  by  the 
National  Heart.  Lung,  and  Blocxl 
Institute  for  prevention  and  control 
proiects  authorized  under  section  419  of 
the  PHS  Act.  as  amended  (42  U.S.C 
285b-l).  were  last  amended  on  February 
25. 1980  (45  FR 12249).  Subsequently, 
on  November  20, 1985.  the  Health 
Research  Extension  Act  of  1985  (Pub.  L. 
99-158)  was  enacted,  amending  the 
provisions  of  the  PHS  Act  that  authorize 
NIH  programs.  As  a  result  of  this 
statutory  amendment,  the  sections  of  the 
PHS  Act  that  authorized  various 
National  Heart,  Lung,  and  Blood 
Institute  programs  were  renumbered 
which  necessitates  changing  the  section 
numbers  referenced  in  the  regulations  at 
42  CFR  part  52e.  The  NIH  is  amending 
part  52e  to  make  these  changes  and  to 
add  references  to  several  HHS 
regulations  that  apply  to  awards  made 
under  this  part.  Additionally,  NIH  is 
revising  the  section  headings  in 
accordance  with  Department  efforts  to 
simplify  the  language  in  its  regulations, 
and  is  making  several  minor  language 
changes. 

The  NIH  announced  its  intention  to 
make  these  changes  in  the  notice  of 
proposed  rulemaking  published  in  the 
'  Federal  Register  on  August  19. 1992  (57 
FR  37502).  We  gave  the  public  60  days 
to  comment.  We  received  no  substantive 
comments.  Consequently,  these 
regulations  are  the  same  as  the  proposed 
regulations  except  for  minor  editorial 
changes.  The  following  statements  are 
provided  as  public  information. 

1.  Regulatory  Impact  SUtemcnt 

This  rule  has  been  reviewed  in 
accordance  with  the  requirements  of 
Executive  Order  No.  12291.  The 
Secretary  has  determined  that  it  does 
not  constitute  a  major  rule  as  specified 
in  the  Order,  and  that  a  Regulatory 
Impact  Analysis  is  not  required. 

2.  Regulatory  Flexibility  Analjrsis 

This  rule  has  been  reviewed  in 
accordance  with  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  chapter  6).  The  Secretary  has 
determined  that  compliance  with  the 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and,  therefore, 
a  Regulatory  Flexibility  Analysis  is  not 
required. 

3.  Catalog  of  Federal  Domestic 
Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  numbered  programs  affected 
by  these  proposed  regulations  are: 
93.837 — Heart  and  Vascular  Diseases 
Research 


93.838 — Lung  Diseases  Research 
93.839 — BIo<m1  Diseases  and  Resources 
Research 

List  of  Subjects  in  42  CFR  Part  52e 

Grant  programs — ^health;  Health; 
Medical  research. 

Dated:  September  23. 1993. 
Philip  R.  Lee. 
Assistant  Secretary  for  Health. 

Approved:  September  30, 1993. 
Donna  E.  ShaUla. 
Secretary. 

Accordingly,  part  52e  of  title  42  of  the 
Code  of  Federal  Regulations  is  amended 
to  read  as  set  forth  below. 

PART  52e-NATIONAL  HEART.  LUNG, 
AND  BLOOD  INSTITUTE  GRANTS  FOR 
PREVENTION  AND  CONTROL 
PROJECTS 

1-2.  Revise  the  authority  citation  for 
part  52e  to  read  as  follows: 
Authority:  42  U.S.C  216,  285b-l. 

3.  Revise  the  headings  for  §§  52e.l, 
and  52e.3 — 52e.7  to  read  as  follows: 

fS2«.1    To  wtiat  programs  do  these 
regulations  spply7 


f52e^   Who  Is  eligible  10  apply? 
SS2S.4   Howtoi 


%S2mA.    What  ars  the  protect 
^  52#«6    How  wW  NIH 


f52s.7 

of 


WlMt  are  ttw  tamw  and  condnions 


4.  Amend  §  52e.l  by  revising 
{>aragraph  (a)  to  read  as  follows: 

f52e.l    To  wtMt  programs  do  theso 
regulations  apply? 

(a)  This  part  applies  to  grants  imder 
section  419  of  the  Act  (42  U.S.C  285b- 
1)  for  projects  to: 

(1)  Demonstrate  and  evaluate  the 
effectiveness  of  new  techniques  or 
procediues  for  the  diagnosis, 
prevention,  and  treatment  of  heart, 
blood  vessel,  lung,  and  blood  diseases, 
appropriately  emphasizing  the 
prevention,  diagnosis  and  treatment  of 
these  diseases  in  children; 

(2)  Develop  and  evaluate  methods  of 
educating  health  practitioners 
concerning  the  prevention  and  control 
of  these  diseases;  and 

(3)  Develop  and  evaluate  methods  of 
educating  the  public  concerning  the 
prevention  and  control  of  these 
diseases. 


5.  Revise  §  52e.2  to  read  as  follows: 

|52e.2    Definitions. 

As  used  in  this  part: 

Act  means  the  Public  Health  Service 
Act,  as  amended  (42  U.S.C  201  et  seq.) 

Council  means  the  National  Heart, 
Lung,  and  Blood  Advisory  Council, 
established  under  section  406  of  the  Act 
(42  U.S.C  284a). 

Director  means  the  Director  of  the 
National  Heart.  Lung,  and  Blood 
Institute  and  any  official  to  whom  the 
authority  involved  may  be  delegated. 

Emergency  medical  services  means 
the  services  utilized  in  responding  to 
the  perceived  individual  need  for 
immediate  medical  care  in  order  to 
prevent  loss  of  life  or  aggravation  of 
physiological  or  psychological  illness  or 
injury. 

HHS  means  the  Department  of  Health 
and  Human  Services. 

National  program  means  the  National 
Heart.  Blood  Vessel.  Lung,  and  Blood 
Diseases  and  Blood  Resources  Program 
referred  to  in  section  421  of  the  Act  (42 
U.S.C.  285b-3). 

Nonprofit  as  applied  to  any  agency  or 
institution  means  an  agency  or 
institution  which  is  a  corporation  or  an 
association,  no  part  of  the  net  earnings 
of  which  inures  or  may  lawfully  inure 
to  the  benefit  of  any  private  shareholder 
or  individual. 
PHS  means  the  PubUc  Health  Service. 

6.  Amend  §  52e.4  by  removing  ". 
NHLBI,"  in  paragraphs  (a)  and  (c). 

7.  Amend  §  52e.6  by  revising 
paragraph  (a)  introductory  text  to  read 
as  followrs: 

f52s.6    How  wiN  NIH  evaluate 
applications? 

(a)  Within  the  limits  of  funds 
available,  after  consultation  with  the 
Council,  the  Director  may  award  grants 
to  applicants  with  proposed  projects 
which  in  the  Director's  judgment  will 
best  promote  the  purposes  of  section 
419  of  the  Act.  taking  into  consideration 
among  other  pertinent  factors: 

8.  Revise  S  52e.8  to  read  as  follows: 

SS2S.8   Other  HHS  regulations  that  apply. 

Several  other  regulations  apply  to 
grants  under  this  part.  These  include 
but  are  not  necessarily  limited  to: 
42  CFR  Part  50,  Subpart  A— 

Responsibility  of  PHS  awardee  and 

applicant  institutions  for  dealing  with 

and  reporting  possible  misconduct  in 

science 
42  CFR  Part  50.  Subpart  D— Public 

Health  Service  grant  appeals 

procedure 
45  CFR  Part  16— Procedures  of  the 

Departmental  Grant  Appeals  Board 
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45  CFR  Part  46 — Protection  of  human 
subjects 

45  CFR  Part  74 — Administration  of 
grants 

45  CFR  Part  75 — Informal  grant  appeals 
procedures 

45  CFR  Part  76 — Govemmentwide 
debarment  and  suspension 
(nonprocurement)  and 
govemmentwide  requirements  for 
drug-free  workplace  (grants) 

45  CFR  Part  80 — Nondiscrimination 
under  programs  receiving  Federal 
assistance  through  the  Department  of 
Health  and  Human  Services — 
Effectuation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964 

45  CFR  Part  81 — Practice  and  procedure 
for  hearings  under  Part  80  of  this  title 

45  CFR  Part  84 — Nondiscrimination  on 
the  basis  of  handicap  in  programs  and 
activities  receiving  or  benefiting  from 
Federal  fmancial  assistance 

45  CFR  Part  86 — Nondiscrimination  on 
the  basis  of  sex  in  education  programs 
and  activities  receiving  or  benefiting 
from  Federal  financial  assistance 

45  CFR  Part  91 — Nondiscrimination  on 
the  basis  of  age  in  HHS  programs  or 
activities  receiving  Federal  financial 
assistance 

45  CFR  Part  92 — Uniform  administrative 
requirements  for  grants  and 
cooperative  agreements  to  State  and 
local  governments 

45  CFR  Part  93 — New  restrictions  on 
lobbying 

51  FR  16958  or  successor— NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules 

"Public  Health  Service  Policy  on 
Humane  Care  and  Use  of  Laboratory 
Animals,"  Office  for  Protection  from 
Research  Risks,  NIH  (Revised 
September  1986),  or  successor 

^52e.5.52e.7.  and  528.9    [Amended] 

9.  Remove,  "NHLBI,"  each  place  it 
appears  in  the  following  provisions: 

a.  Section  52e.5(a)  and  (b); 

b.  Section  52e.7(b);  and 

c.  Section  52e.9. 

(PR  Doc.  93-25525  Filed  10-20-93;  8:45  am] 

BILUNC  CODE  414(M)1-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1815  and  1870 

Approval  Authorities  for  Conducting 
Multiple  Rounds  of  Discussions  and 
Negotiation  With  Multiple  Offerors 

AGENCY:  Office  of  Procurement, 
Procurement  Policy  Division,  National 
Aeronautics  and  Space  Administration 
(NASA). 


ACTION:  Final  rule. 


SUMMARY:  NASA  has  revised  the  NASA 
FAR  Supplement  to  make  editorial 
corrections  and  administrative  changes 
to  clarify  internal  approval  procedures 
for  source  selection  procedures. 
DATES:  This  Hnal  rule  is  effective 
October  21, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tom  OToole,  NASA  Headquarters, 
Office  of  Procurement.  Procurement 
Policy  Division  (Code  HP).  Washington, 
ex:  20546.  Telephone:  (202)  35&-0482. 

SUPPLEMENTARY  INFORMATION: 

Background 

NASA  source  selection  procedures 
permit  multiple  rounds  of  written/oral 
discussions  and  negotiation  with 
multiple  offerors.  Existing  agency 
regulations  are  not  clear  regarding 
which  agency  official  has  the  authority 
to  approve  use  of  these  procedures,  and 
the  NASA  FAR  Supplement  is  revised 
to  clarify  the  appropriate  approval 
authorities.  These  revisions  affect 
internal  procedures  only  and  have  no 
direct  impact  on  external  entities.  The 
revisions  are  issued  as  a  final  rule  to 
ensure  immediate  implementation. 

Availability  of  NASA  FAR  Supplement 

The  NASA  FAR  Supplement,  of 
which  this  proposed  coverage  will 
become  a  part,  is  codified  in  48  CFR, 
chapter  18,  and  is  available  in  its 
entirety  on  a  subscription  basis  from  the 
Superintendent  of  Documents, 
Government  Printing  Office. 
Washington,  DC  20402.  Cite  GPO 
Subscription  Stock  Number  933-003- 
OOOOO-l.  It  is  not  distributed  to  the 
public,  either  in  whole  or  in  part, 
directly  by  NASA. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  et  seq.).  This  rule  does  not 
impose  any  reporting  or  recordkeeping 
requirements  subject  to  the  Paperwork 
Reduction  Act. 

List  of  Subfects  in  48  CFR  Parts  1615 
and  1870 

Government  procurement. 
Tom  Luedtke, 

Acting  Deputy  Associate  Administrator  for 
Procurement. 

Accordingly.  48  CFR  parts  1815  and 
1870  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  1815  and  1870  continues  to  read 
as  follows: 

Authority:  42  U.S.C  2473(cMl). 


PART  181S-C0NTRACTINQ  BY 
NEGOTIATION 

1815.611    [Added] 

2.  Section  1815.611  is  added  to  read 
as  follows: 

1815.61 1    Best  and  final  offers. 

After  receipt  of  Best  and  Final  Offers 
(BAFOs).  the  SSO  may  consider  the 
evaluation  findings  not  sufficiently 
comprehensive  to  make  a  selection 
decision.  In  this  rare  circumstance,  it 
may  be  necessary  to  reopen  discussions 
and  issue  an  additional  request  for 
BAFOs  to  all  offerors  in  the  competitive 
range.  For  competitive  procurements  of 
$25  million  or  more,  approval  of  the 
Associate  Administrator  for 
Procurement  (Code  HS)  is  required  for 
this  course  of  action.  For  competitive 
procurements  with  values  less  than  $25 
million,  approval  of  the  Procurement 
Officer  is  required. 

1815.613-71    [Amended] 

3.  In  section  1815.613-71.  paragraph 
(b)(5)(i)  is  revised  to  read  as  follows: 

1815.613-71    Evaluation  and  negotlatton  of 
procurements  conducted  In  accordance 
with  source  evaluation  board  (SEB) 
procedures. 


(b)*   •   • 

(5)  Conduct  of  written  or  oral 
discussions. 

(i)  General.  Careful  judgment  must  be 
exercised  in  determining  the  extent  of 
discussions.  The  SEB  should  consider 
such  factors  as  the  time  available,  the 
expense  and  administrative  limitations, 
and  the  size  and  significance  of  the 
procurement  in  deciding  on  the  type, 
duration,  and  depth  of  the  discussions. 
Normally,  written  or  oral  discussions 
are  completed  with  each  offeror  in  the 
competitive  range  in  one  round.  In  some 
cases,  however,  good  business  practice 
may  warrant  having  more  than  one 
round  of  discussions  with  the  offerors 
whose  proposals  are  in  the  competitive 
range.  In  these  cases,  when  discussions 
have  been  declared  closed  and  BAFOs 
requested,  the  approval  of  the  Associate 
Administrator  for  Procurement  (or  the 
Procurement  Officer  when  the  value  of 
the  procurement  is  less  than  $25 
miUion)  is  required  to  reopen 
discussions  (see  1815.611).  Each 
subsequent  round  of  discussions  is 
subject  to  the  same  groundrules  as  the 
initial  round  (e.g..  no  discussion  of 
weaknesses  where  such  discussion  is 
otherwise  prohibited). 

4.  In  section  1815.613-71,  paragraph 
(b)(6)  is  removed  and  paragraphs  (b)(7) 
and  (b)(8)  are  redesignated  (b)(6)  and 
(b)(7),  respectively. 
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PART  1870-MASA  SUPPLEMENTARY 
REGULATIONS 

ApfMndIx  I  to  1870.303    [AiMnttod] 

5.  In  section  1870.303,  Appendix  I, 
chapter  4,  paragraph  407  is  amended  by 
revising  paragraph  2.g.  to  read  as 
follows: 

Appendix  I  to  1870.30S— NASA  Source 
EvaluatioD  Board  Procedures 
(Handbook) 


CHAPTER  4-SEB  OPERATINQ 
PROCEDURES  FOR  SOUCfTATION  AND 
EVALUATION 


407  Final  Evaluation 


2.  Written  and/or  Oral  Discussions 


g.  Normally,  written  or  oral 
discussions  are  completed  with  each 
ofiiaror  in  the  competitive  range  in  one 
roimd.  In  some  cases,  however,  a  single 
round  of  discussions  prior  to  requesting 
BAFOs  may  be  insufficient  for  a 
comprehensive  evaluation,  and  multiple 
sessions  may  be  conducted.  In  these 
cases,  when  discussions  have  been 
declared  closed  and  BAFOs  requested, 
the  approval  of  the  Associate 
Administrator  for  Procurement  (or  the 
Procurement  Officer  when  the  value  of 
the  procurement  is  less  than  $25 
million)  is  reqxiired  to  reopen 
discussions  (see  1815.611).  Each 
subsequent  round  of  discussions  is 
subject  to  the  same  groimdrules  as  the 
initial  round  (e.g..  no  discussion  of 
weaknesses  where  such  discussion  is 
otherwise  prohibited). 

[FR  Doc  93-25774  Piled  10-20-93;  8:45  am] 
MLUNQ  COOe  TBIS-OI-M 


48CFRPwt1871 

Notification  of  Test  of  MidRang* 
Procuremont  Procedure* 

AGENCY:  Office  of  Procurement. 
Procurement  Policy  Division,  NASA. 
ACTION:  Temporary  rule. 

SUMMARY:  The  Office  of  Federal 
Procurement  Policy  has  approved  a  test 
of  NASA's  MidRange  Prociirement 
Procedures  under  the  authority  of 
section  15  of  the  Office  of  Federal 
Procurement  Policy  Act  The  MidRange 
Procurement  Procedures  were 
developed  to  address  relatively  low 
dollar  value  procurements  above  the 
small  purchase  threshold.  The  test  will 
be  conducted  at  the  Marshall  Space 
Flight  Center  for  up  to  4  yeaxt  on 


prociuements  other  than  construction 
and  AAE  services  estimated  to  be 
between  $25,000  and  $500,000  in  basic 
annual  value.  Up  to  four  1-year  options 
are  permitted  allowing  a  total  estimated 
contract  value  of  $2.5M. 
DATES:  This  regulation  is  effective  July 
1, 1993,  and  expires  June  30, 1997. 
Section  1871.102(b)  will  not  be 
implemented  imtil  Congressional 
approval  is  granted  and  notice  is 
published  in  the  Federal  Register  and 
Code  of  Federal  Regidations. 
ran  RIRTHER  INFOfMATICN  CONTACT: 
Mr.  T.  Deback.  (202)  358-0431. 
SUPPIEMENTARY  INFOflMATION:  NASA's 
MidRange  Prociu^ment  procedures 
include  (1)  The  use  of  an  Electronic 
Bulletin  Board  to  replace  synopses  of 
contracting  opportunities  in  the 
Commerce  Business  Daily  and  (2)  bid 
and  proposed  response  times  less  than 
currently  permitted  by  statute.  Approval 
for  those  aspects  of  the  MidRange 
Procedures  requires  Congressional 
approval  which  has  not  been  granted  as 
yet.  Those  aspects  of  the  MidRange 
Procediues  will  not  be  fully 
implemented  imtil  Congressional 
approval  is  granted.  NASA  intends  to 
implement  these  procedures  on  a 
parallel  test  basis;  that  is,  an  Electronic 
Bulletin  Board  will  be  established  and 
used  in  addition  to  conventional 
Commerce  Business  Daily  synopses  for 
selected  procurements.  TTiis  will 
provide  the  Agency  with  valuable 
practical  experience  in  the  effective  use 
of  EBBs  prior  to  full  implementation  of 
the  EBB  as  the  sole  method  of  advising 
potential  offerors  of  contracting 
opportunities.  Notice  of  the  use  of  the 
EBB  will  be  published  in  the  Commerce 
Business  Daily  (CBD). 

List  of  Subjects  in  48  CFR  Part  1871 

Government  procurement. 
Tom  Luedtka, 

Acting  Deputy  Associate  Administrator  for 
Procurement. 

Accordingly,  under  the  authority  of  42 
U.S.C.  2473(c)(1),  48  CFR  ch.  18  is  amended 
by  adding  part  1871  as  follows: 

PART  1871— MIDRANQE  PROCUREMENT 
PROCEDURES 

1871.000    Scope  of  part 


Subpart  1871.1— General 

1871.101  Purpose. 

1871.102  Authority. 

1871.103  Applicability. 

1871.104  Definitions. 

1871.105  Policy. 

Subpart  1871 .2-Plannlns  and 
Requirements  Prooeas 

1871.201  Use  of  buying  team. 

1871.202  Organizational  responsibilities. 
1871.202-1    Requiring  organization. 


1871.202-2    Procurement  organization 
1871.202-3    Supporting  organizations 
1871.202-4    Cemermanagement. 
1871.203    Buying  team  responsibilities. 
1 871 .  204    Smiall  business  set-asides. 

Subpart  1871.3— Publicizing  of  Solicitation 

1871.301  Publicizing  policy. 

1871.302  Publicizing  procedure. 

Subpart  1871.4-Requeat  for  Offer  (RPO) 

1871.401  Types  of  RFO's. 
1871.401-1    Low,  responsive,  rpsponsible 

ofbror. 
1871.401-2    Two-step  competitive 

procurement 
1871.401-3    Competitive  negotiated 

procurement  not  using  qualitative 

criteria. 
1871.401-4    Competitive  negotiation  using 

qualitative  criteria. 
1871.401-5    Noncompetitive  negotiations. 

1871.402  Preparation  of  the  RFO. 

1871.403  Offer  preparation  period  and 
limitations. 

1871 .404  Protection  of  offers. 

1871.405  Model  contract 

1871.406  RFO  by  electronic  bulletin  board. 
1871.406-1    Methods  of  disseminating 

information. 
1871.406-2    Special  situations. 
1871 .406-3    Publicizing  and  response  time 
1871.406-4    Method  of  soliciting  offers. 

Subpart  1871.5— Award 

1871.501  Representations  and 
certifications. 

1871.502  Determination  of  responsible 
contractor. 

1871.503  Negotiation  docimientation. 

1871.504  Award  documents. 

1871.505  Notifications  to  unsuccessful 
offerors. 

1871.506  Synopsis  of  award  for 
subcontracting  opportimities. 

1871.507  Debriefing  of  unsuccessful 
ofiierors. 

Subpart  1871J— "Beat  Value  Seleetton" 

1871.601  General 

1871.602  Specifications  for  MidRange 
procurements. 

1871.603  Establishment  of  evaluation 
criteria. 

1871.604  Evaluation  phases. 
1871.604-1    Initial  Evaluation. 
1871.604-2    Determination  of  "Finalists." 
1871.604-3    Discussions  with  "Finalists." 
1871.604-4    Selection  of  "Best  Value"  Offer. 

1871.605  Negotiation  methods  and 
procedures. 

1871.606  Debriefings. 
Authority:  42  U.S.C.  2473(c)(1). 

PARTI  871— MIDRANGE 
PROCUREMENT  PROCEDURES 

1871.000   Scopeofpart. 

This  part  prescribes  policies  and 
procedures  for  the  acquisition  of 
supplies  and  services  from  commendal 
sources  as  a  pilot  test  procurement 
program. 
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Subpart  1871.1— General 

1871.101  PurpoM. 

The  purpose  of  this  part  is  to  establish 
policies  and  procedures  that  implement 
the  MidRange  procurement  process. 
This  will  be  a  pilot  test  program  in 
NASA. 

1671.102  Authority. 

(a)  The  Office  of  Federal  Procurement 
Policy  has  provided  authority  for  the 
National  Aeronautics  and  Space 
Administration  to  conduct  a  pilot  test  of 
a  new  procurement  process  within  the 
scope  of  this  part. 

(b)  (1)  NASA's  MidRange 
Procurement  procedures  include  the  use 
of  an  Electronic  Bulletin  Board  to 
replace  synopses  of  contracting 
opportunities  in  the  Commerce  Business 
Daily  and  bid  and  proposal  response 
times  less  than  currently  permitted  by 
statute.  Approval  for  these  aspects  of  the 
MidRange  Procedures  requires 
Congressional  approval  which  has  not 
been  granted  as  yet.  These  aspects  of  the 
MidRange  Procedures  will  not  be 
implemented  until  Congressional 
approval  is  granted  and  notice  is 
published  in  the  Federal  Register  and 
Code  of  Federal  Regulations. 

(2)  NASA  intends  to  implement  these 
procedures  on  a  parallel  test  basis;  that 
is,  an  Electronic  Bulletin  Board  will  be 
established  and  used  in  addition  to 
conventional  Commerce  Business  Daily 
synopses  for  selected  procurements. 
This  will  provide  the  Agency  with 
valuable  practical  experience  in  the 
effective  use  of  EBBs  prior  to  full 
implementation  of  the  EBB  as  the  sole 
method  of  advising  potential  offerors  of 
contracting  opportimities.  Notice  of  the 
use  of  the  EBB  will  be  published  in  the 
Commerce  business  Daily  (CBD). 

1871.103    Applicability. 

(a)  This  part  appUes  to  all 
acquisitions,  as  described  in  paragraph 
(b)  of  this  section,  conducted  at  the 
Marshall  Space  Flight  Center. 

(b)  This  part  appUes  to  all  contract 
actions,  other  than  construction  and 
A4E,  the  aggregate  amount  of  which  is 
greater  than  the  small  purchases 
hmitation  (FAR  part  13)  and  not  more 
than  $500,000  in  basic  annual  value.  For 
services  contracts,  up  to  four  annual 
options  of  not  more  than  $500,000  each 
are  permitted  where  the  option 
requirements  are  substantially  the  same 
as  the  basic  requirement.  For  supply 
contracts,  four  options  of  not  more  than 
$500,000  each  are  permitted  but  not 
more  than  $500,000  in  funding  is  to  be 
required  in  any  fiscal  year.  The  total 
amount  of  the  oasic  award  plus  options 
may  not  exceed  $2,500,000  in  either  the 


case  of  supplies  or  services  except  as 
provided  in  paragraph  (c)  of  this 
section. 

(c)  When  the  government  estimate  for 
the  annual  award  amoimt  exceeds  the 
limits  of  1871.103(b),  the  procurement 
will  be  processed  under  FAR  and  NFS 

S)rocurement  procedures  applicable  to 
arge  procurements  (see  FAR  parts  14 
and  15).  When  the  estimate  is  within  the 
range  of  paragraph  (b)  of  this  section, 
and  the  procurement  was  started  using 
these  procedures  but  the  lowest  offered 
prices  exceed  the  MidRange  ceiling,  the 
proCTirement  may  continue  under 
MidRange  procedures,  provided  that: 

(1)  The  price  can  be  determined  fair 
and  reasonable, 

(2)  The  successful  offeror  accepts 
incorporation  of  required  FAR  and  NFS 
clauses  applicable  to  large 
procurements,  and 

(3)  The  procurement  does  not  exceed 
$750,000  on  an  annual  basis  or 
$3,750,000  in  total. 

1871.104    Definitions. 

The  following  terms  are  used 
tliroughout  part  1871  as  defined  in  this 
subpart. 

(a)  NASA  Acquisition  Bulletin  Board 
or  NABB  means  an  electronic  bulletin 
board;  i.e.,  a  computer  system  through 
which  users  may  access  messages  or 
documents  available  in  electronic 
format. 

(b)  MidRange  procurement  procedure 
means  a  set  of  procedures  within  the 
authority  of  1871.102  and  the 
applicability  of  1871.103. 

(c)  Pilot  test  means  a  test  of  MidRange 
procurement  procedures  conducted 
within  the  authority  of  1871.102  and 
applicabiUty  of  1871.103. 

(d)  Request  for  Offer  (RFO)  means  the 
solicitation  method  used  to  request 
offers  for  all  authorized  MidRange 
procurements. 

(e)  Clarification  and  Discussion  are 
used  as  defined  in  FAR  15.601. 

(f)  Negotiation  is  used  as  defined  in 
FAR  15.101  and  includes  bargaining  as 
described  in  FAR  15.102. 

1871.105    Policy. 

(a)  The  procedures  prescribed  in  this 
part  shall  be  used  for  all  procurements 
within  the  scope  of  part  1871  at  the 
NASA  pilot  test  field  installation. 

(b)  Under  MidRange  procedures,  cost 
or  pricing  data  and  certification  thereof 
shall  be  in  accordance  with  FAR  15.804. 

(c)  I*rocurements  conducted  imder 
part  1871,  vmless  otherwise  properly 
restricted  under  the  provisions  of  FAR 
part  6,  are  considered  to  be  full  and 
open  competition  after  exclusion  of 
sources  in  accordance  with  FAR  6.203, 
Set'asides  for  small  business  and  labor 


s\irplu8  area  concerns,  or  full  and  open 
competition  in  accordance  with  FAR 
subpart  6.1.  Procxirements  not 
conducted  as  small  business  set  asides 
and  under  less  than  full  and  open 
competition  require  a  Justification  for 
Other  than  Full  and  Open  Competition 
pursuant  to  FAR  part  6. 

(d)  Options  may  be  included  in  the 
acquisition  provided  they  conform  to 
1871.103(b)  or  do  not  exceed  $500,000 
for  the  total  requirement,  options 
included. 

(e)  The  appropriate  part  1871  post- 
selection  processes  (negotiation,  award, 
publication  of  award,  and  debriefing) 
may  be  used  for  Small  Business 
Innovation  Research  (SBIR),  broad 
agency  announcement  prociu«ment 
actions,  and  Small  Business 
Administration  8(a)  sole  source 
procurement  actions  within  the 
applicability  of  1871.103(b)  to  the  extent 
applicable.  Notwithstanding  the 
threshold  requirements  set  forth  in 
1871.103(b).  SBIR  Phase  n  contracts 
may  be  awarded  in  amounts  not 
exceeding  $750,000.  Contracts  resulting 
from  unsolicited  proposals,  evaluated 
imder  the  provisions  of  FAR  subpart 
15.5,  may  be  awarded  using  MidRange 
procedures,  if  they  meet  the  threshold 
requirements. 

(0  The  NABB  will  be  used  to  the 
maximum  extent  practicable  to 
disseminate  advance  procurement 
information  and  transact  part  1871 
prociirements. 

(g)  Use  of  locally  generated  forms  are 
encouraged  where  they  will  contribute 
to  the  efficiency  and  economy  of  the 
process.  Contractor  generated  fbrms  or 
formats  for  solicitation  response  should 
be  allowed  whenever  possible.  There  is 
no  requirement  for  uniform  formats  (see 
FAR  15.406). 

Subpart  1871.2— Planning  and 
Requirements  Process 

1871.201    Use  of  buying  team. 

MidRange  procedures  are  based  on 
the  use  of  a  buying  team  to  conduct  the 
procurement.  The  concept  is  to 
designate  individuals  who  are 
competent  in  their  respective  functional 
areas,  provide  those  individuals  with 
the  basic  authority  to  conduct  the 
procurement  and  hold  them  accountable 
for  the  results.  The  buying  team  will 
normally  consist  of  one  technical 
member  and  one  procurement  member, 
but  may  be  augmented  with  additional 
members  as  desired.  Personnel 
providing  normal  functional  assistance 
to  the  team  (e.g.,  legal,  financial)  will 
not  be  considered  a  part  of  the  team 
unless  so  designated.  To  function 
properly,  the  team  should  be  given  the 
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maximum  decision  authority  in  matters 
related  to  the  procurement.  When 
higher  level  management  approvals 
remain  essential,  it  will  be  incumbent 
upon  the  hi  net  i  one  1  team  member  to 
obtain  such  approvals.  The  team  may 
accept,  as  final,  the  decision  of  the 
responsible  buying  team  member. 

1871.202    Organizational  rMponslWHIles. 

1871.202-1    Requiring  organization. 

The  requirements  organization  will 
appoint,  by  name,  the  technical  member 
of  the  buying  team.  This  individual  will 
normally  be  an  end  user  or  the  one  most 
familiar  with  the  technical  aspects  of 
the  requirement.  The  individual 
appointed,  whatever  the  relationship 
with  the  procured  item,  is  expected  to 
totally  fulfill  the  responsibilities  to  the 
buying  team.  If  the  requiring 
organization  elects  not  to  appoint  a 
technical  member  to  the  buying  team, 
standard  interfaces  and  authorities 
applicable  to  large  procurements  will  be 
used.  The  procedures  in  this  part  will  be 
used  to  the  extent  practical:  however, 
priority  will  be  afforded  to 
prociuements  fully  using  buying  teams. 

1871.202-2    Procurement  organization. 

The  procurement  organization  shall 
appoint  the  procurement  member  of  the 
buying  team.  This  individual  shall  be  a 
warranted  contracting  officer  or  a 
contract  s{>ecialist  with  broad  latitude  to 
act  for  the  contracting  officer.  The 
procurement  member  shall  be  the  team 
leader  with  the  uhimate  responsibiUty 
to  conduct  the  procurement. 

1871.202-3    Supporting  organizations. 
Buying  team  members  may  require 
additional  team  members  to  perform 
specialized  functions  or  to  assist  in  the 
evaluation  of  offers.  Requests  for 
supporting  members  shall  be  made  by 
the  organization  identifying  the  need  for 
the  support  and  directed  to  the 
appropriate  management  level  in  the 
supporting  organization.  Supporting 
team  members,  once  designated  for  the 
team,  shall  fulfill  all  applicable 
responsibilities  to  the  team  as  other 
members. 

1871.202-4    Center  management 
Center  managers  shall,  to  the 
maximum  extent  practical  and 
consistent  with  their  responsibilities  to 
manage  the  Center  mission,  convey 
sufficient  authority  to  members  of  the 
buying  team  to  conduct  the 
procurement.  Administrative  or 
technical  approvals  should  be 
minimized,  and  where  deemed 
essential,  facilitated  to  the  maximum 
extent  practicable.  Center  managers 
should  lend  their  full  support  to  the 


buying  team  should  problems  arise  from 
the  procurement. 

1871.203    Buying  taam  responslbltttla*. 

(a)  The  buying  team  shall  conduct  the 
procurement  in  a  manner  that  best 
satisfies  the  user  requirements  and 
meets  the  norms  expected  of  a 
Government  procurement.  Team 
members  should  develop  open 
communications,  rely  on  decisions  of 
other  team  members  and  meet  their 
obligations  to  the  team.  The  team  will 
typically — 

(1)  Refine  the  final  specifications  for 
the  solicitations; 

(2)  Decide  the  most  appropriate 
solicitation  method: 

(3)  Establish  milestones  for  the 
procurement: 

(4)  Finalize  the  evaluation  criteria; 

(5)  Develop  the  RFO  and  model 
contract:  and 

(6)  Evaluate  offers  and  determine  the 
awardee. 

(b)  The  buying  team  shall  use  a 
simplified  procurement  plan  not  subject 
to  management  review  and  approval. 

(c)  The  procurement  member  of  the 
buying  team  shall  lead  clarifications, 
discussions,  negotiations,  be  the  source 
selection  official,  and  conduct 
debriefings. 

1871.204    SmaH  business  aat-asidas. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  MidRange 
acquisition  of  supplies  or  services  shall 
be  reserved  exclusively  for  small 
business  concerns. 

(b)  The  requirement  for  small 
business  MidRange  set-asides  does  not 
reheve  the  buying  office  of  its 
responsibility  to  make  purchases  from 
required  sources  of  supply,  such  as 
Federal  Prison  Industries,  Industries  for 
the  Blind  and  Other  Severely 
Handicapped,  and  mandatory  multiple 
award  Federal  Supply  Schedule 
contracts. 

(c)  Each  written  solicitation  under  a 
small  business  MidRange  set-aside  shall 
contain  the  provision  at  FAR  52.219-6, 
Notice  of  Total  Small  Business  Set- 
Aside. 

(1)  If  the  buying  team  procurement 
member  determines  there  is  no 
reasonable  expectation  of  obtaining 
offers  from  two  or  more  responsible 
small  business  concerns  that  will  be 
competitive  in  terms  of  market  price, 
quality,  and  delivery,  the  buying  team 
need  not  proceed  with  the  small 
business  set-aside  and  may  purchase  on 
an  unrestricted  basis  utilizing  MidRange 
procedures.  If  the  SBA  procurement 
center  representative  disagrees  with  a 
buying  team  procurement  member's 
decision  not  to  proceed  with  a  small 


business  set-aside,  the  SBA 
procurement  center  representative  may 
appeal  the  decision  in  accordance  with 
the  procedures  set  forth  in  FAR  19.505. 
(2)  If  the  buying  team  proceeds  with 
the  small  business  MidRange  set-aside 
and  receives  an  offer  from  only  one 
responsible  small  business  concern  at  a 
reasonable  price,  the  contracting  officer 
will  normally  make  an  award  to  that 
concern.  However,  if  the  buying  team 
does  not  receive  a  reasonable  offer  from 
a  responsible  small  business  concern, 
the  buying  team  procurement  member 
may  cancel  the  small  business  set-aside 
and  complete  the  procurement  on  an 
unrestricted  basis  utilizing  MidRange 
procedures.  The  buying  team 
procurement  member  shall  document  in 
the  file  the  reason  for  the  unrestricted 
purchase. 

Subpart  1 871 .3— Publicizing  of 
Solicitation 

1871.301    Publicizing  policy. 

(Implementation  of  the  NASA 
Acquisition  Bulletin  Board  aspects  of 
this  procedure  are  dependent  upon 
Congressional  approval  as  discussed  in 
1871.102(b).l 

Use  of  the  MidRange  procedure  is 
intended  to  streamline  and  expedite  the 
acquisition  process.  Presolicitation 
publication  requirements  are 
streamlined;  however,  it  is  in  the 
Government's  interest  to  provide  as 
much  advance  notice  as  possible  of  a 
pending  acquisition  in  order  for  the 
Government  to  obtain  maximum 
competition.  As  soon  as  practicable  after 
a  requirement  has  been  finalized  and 
before  the  RFO  is  ready  for  release,  a 
notice  of  the  anticipated  procurement 
action  shall  be  published  on  the  NABB. 
The  NABB  has  the  capability  to  quickly 
communicate  with  the  potential  offerors 
on  a  solicitation  through  a  "message 
board."  The  procurement  team  member 
can  easily  add  messages  that  u[>date  the 
status  of  the  RFO.  If  the  RFO  is  going 
to  be  delayed,  posting  a  brief  message 
can  avoid  numerous  telephone  calls 
while  still  effectively  informing 
potential  offerors.  Where  possible,  a 
forecast  posting  date  should  be  added  to 
the  "message  board". 

1871.302    Publicizing  procedure. 

(a)  Synopses  are  not  to  be  sent  to  or 
published  in  the  Commerce  Business 
Daily. 

(b)  A  separate  presolicitation  notice 
for  each  requirement  shall  be  published 
on  the  NABB.  The  presolicitation  notice 
shall  be  published  prior  to  the  actual 
release  of  the  solicitation. 

(c)  The  presolicitation  notice,  at  a 
minimum,  shall  briefly:  Describe  the 
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requirement;  state  that  the  solicitation 
will  be  released  via  the  NABB  and  that 
potential  offerors  will  be  responsible  for 
downloading  their  own  copy  of  the 
solicitation;  state  that  hard  copies  of  the 
solicitation  shall  be  made  subsequently 
available  on  request,  but  the  closing 
date  will  be  the  same  as  that  required 
for  the  NABB  released  solicitation;  state 
the  projected  solicitation  release  date; 
provide  notice  that  it  is  the  offeror's 
responsibility  to  monitor  the  NABB  for 
solicitation  release  as  the  solicitation 
will  be  released  as  soon  as  permissible 
whether  prior  or  subsequent  to  the 
projected  date;  and  identify  the  name 
and  telephone  number  of  a  point  of 
contact.  The  presolidtation  notice  shall 
only  be  updated  to  reflect  significant 
changes  to  the  original  notice. 

(d)  The  presolicitation  notice 
described  at  paragraph  (b)  of  this  section 
shall  not  be  published  in  the  CBD  but 
only  on  the  NABB.  The  MidRange 
procedure  shall  ensure  that  •  perpetual 
notice  is  published  in  the  CBD  to: 

(1)  Alert  potential  offerors  to  the 
MidRange  procedure  in  general;  and 

(2)  Provide  instructions  on  how  to 
itheNABa 


Subpart  1871.4— Reqtiest  for  Offer 
(RFO) 

In  MidRange  procedures.  soKotation 
of  sources  shall  be  accompbshed  by  use 
of  an  RFa  The  RFO  %vill  be  S(^ly  a 
solicitation  document  incorporatir>g 
only  those  elements  of  information 
required  to  solicit  the  offer.  Offers  will 
be  provided  on  a  model  contrad 
furnished  with  the  RFO. 

1871.401    Types  el  RFO** 

The  RFO  may  be  used  for  all  types  of 
procurements  that  fall  within  the 
MidRange  dollar  values.  The 
distinguishing  difference  wrlll  be  the 
evaluation  and  award  critnia  qMcified 
in  the  Rpa  This,  in  turn.  wiU  be  driven 
by  the  buying  team's  decisions  on  the     ^ 
extent  of  discission  required,  the 
amount  of  non-price  factors  that  will 
influence  the  award  and  the  amount  of 
competition  available.  If  the  conditions 
in  FAR  6.401(a)  are  met,  the  RFOs 
described  in  1871.401-1  and  1871.401- 
2.  of  this  section,  shall  be  used.  Once 
the  evaluation  and  award  criteria  have 
been  specified  in  the  RFO,  the 
procurement  must  conform  to  the 
procedures  applicable  to  these  criteria, 
imless  changed  by  format  amendment  to 
the  RFO. 

1871.401-1    Low,  respoosive,  responsible 
offeror. 

(a)  Policy. 

RFO's  speci^ng  that  award  will  be 
made  to  the  responsive,  responsible 


offeror  [nnviding  the  most  advantageous 
offer  considering  only  price  and  price 
related  factors  shall  comply  vtrith  the 
requirem^its  of  FAR  Part  14  that  relate 
to  Sealed  Bidding. 

(b)  Public  opening  of  offers.  In 
accordance  with  FAR  part  14,  offers, 
whether  received  by  facsimile  or  sealed 
envelope  delivery,  shall  be  publicly 
opened  at  the  designated  time  and 
place.  Interested  members  of  the  public 
will  be  permitted  to  attend  the  opening. 

(c)  Abstracts  of  offers.  Ofl^ers  shall  be 
abstracted  pursuant  to  FAR  Part  14  and 
be  available  for  public  inspection. 
Locally  generated  forms,  to  facilitate 
electnmic  transcriptimi.  may  be  used.  A 
summary  abstract,  containing  offerors, 
prices  and  any  essential  information 
specific  to  that  procurement,  for 
unclassified  acquisitions  shall  be  posted 
on  the  NABB.  A  copy  shall  be 
maintained  in  the  contract  fife  in 
accordaitce  with  FAR  14.204. 

fl87l.401-a   T«w»«lspcoaipettttve 
procureatent 

(a)  Policy.  (1)  RFO's  may  specify  that 
evaloatioo  and  award  may  be  ccmducted 
in  two  distinct  steps,  similar  in  concept 
to  "Two  Step  Sealed  Bidding".  When  it 
is  desirable  to  award  to  the  lowest, 
responsive,  responsibfe  ofieror  after 
determining  that  the  initial  technical 
proposal,  or  the  negotiated  revised 
technical  proposal,  is  acceptable,  the 
MidRange  TVo-Step  process  should  be 
used. 

(2)  The  procedures  of  FAR  14.503- 
2(a)  shall  be  used  once  Step  two  of  dits 
process  begins. 

(b)  Procedures.  (1)  The  RPO  shaU 
request  offerors  to  provide  both  a 
technica)  and  a  price  proposal  by  the 
closing  date  ^tecified.  Price  proposals 
are  requested  to  ensure  that  the^  are 
accomj^ished  in  a  timely  manner  and  to 
reduce  the  time  reouiredi  for  Step  two, 

(2)  The  technical  proposal  win  be 
evaluated  to  determine  if  the  product  or 
service  offered  is  acceptable.  If  the 
proposal  does  not  meet  the  requirement, 
but  is  reasonably  susceptible  to  being 
made  acceptable,  the  buying  team 
procurement  member  shall  enter  into 
discussions  to  request  the  offeror  to 
submit  additional  clarifying  or 
supplementing  information  to  make  it 
acceptable.  This  is  not  required  if  there 
are  sufficient  acceptable  proposals  to 
ensure  adequate  price  competition 
under  Step  Two,  and  if  furtirar  time, 
effort  and  delay  to  make  additional 
proposals  acceptable  and  thereby 
increase  competition  would  iKrt  be  in 
the  Government's  interest. 

(3)  After  completion  of  discussions  in 
accordance  mth  paragraph  (b)(2)  of  this 
section,  the  buying  team  shall  afford  all 


offerors  who  have  submitted  acceptable 
proposals  an  opportimity,  by  a  common 
date,  to  revise  their  price  offers  to  reflect 
the  resuhs  of  discussions.  Offerors  with 
acceptable  initial  proposals  shall  also 
have  the  opportunity  to  revise  their 
price  offer,  even  though  their  proposal 
has  not  changed.  No  changes  to 
technical  proposals  will  be  permitted 
during  this  process. 

11871.401-3    Competlttve  negotiated 
procurement  not  using  qualitative  crltarta 

(a)  Policy.  (1)  RFO's  may  provide  for 
discxission  of  all  aspects  of  the  offer  but 
award  is  based  on  the  lowest  price  (or 
most  probable  cost)  for  the  o^r  as 
negotiated.  This  method  should  be  used 
when  qualitative  factors  are  not  material 
in  the  award  decision,  but  it  is 
important  to  assure  that  technical  offers 
and  contract  terms  are  fully  compliant 
with  the  Government's  needs.  This 
method  also  permits  direct  discussion  of 
price  with  offerors  and  is  particularly 
appropriate  when  different  approaches 
can  be  offered  to  satisfy  the 
government's  need. 

(2)  The  RFO  should  reserve  the  right 
to  award  without  discussions  or  make 
selection  and  conduct  negotiations  with 
the  successful  offeror,  bawd  on  the 
initial  evaluation  of  offers  submitted. 
FAR  52.21S-16  shall  be  amended  at 
Center  level  to  reflect  this  procedure. 

(b)  Procedures.  (1)  The  KFO  shall 
recRiest  offerors  to  provide  both  a 
technical  and  a  price  ofiisr  hy  the  closing 
date  specified. 

(2)  The  offer  wiU  be  evaluated  to 
determine  if  the  product  or  service 
proposed  meets  the  RFO  requirements. 
If  the  offier  does  not  meet  the  RFO 
requirements  but  is  reasonably 
susceptibfe  to  being  made  acceptable, 
the  bu3ring  team  procurement  member 
shall  enter  into  (ttscussions  to  rec^est 
the  offeror  to  submit  additional 
clarifying  or  supplementing  information 
to  msJce  it  acceptable.  Offerors  may  be 
afforded  an  opportunity  to  revise  their 
offers.  This  is  not  required  if  there  are 
sufficient  acceptabfe  offers  to  ensure 
adequate  price  competition,  and  if 
further  time,  effort  and  delay  to  make 
additional  proposals  acceptable  and 
thereby  increase  competition  would  not 
be  in  the  Government's  interest. 

(3)  From  among  the  acceptabfe 
technical  offiers  received,  the  buying 
team  may  rank  the  offers  based  on  price 
{or  cost).  These  offers  constitute  the 
most  probable  winners  of  the  contract 
Only  in  exceptional  cases  will  this 
number  be  hss  than  two  offers.  The 
procurement  buying  team  member  shall 
succinctly  record  the  basis  for  the 
decision  and  post  the  names  of  the 
"finalists"  on  the  NABB. 
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llmplementation  of  the  NASA 
Acquisition  Bulletin  Board  aspects  of 
this  procedure  are  dependent  upon 
Congressional  approval  as  discussed  in 
1871.102(b).l 

(4)  TI  J  buying  team  will  enter  into 
negotiations  with  all  of  the  'Tinalists" 
and  may  discuss  any  aspect  of  the  offer. 
The  objective  of  the  negotiations  should 
be  to  achieve  revisions  to  the  offer, 
consistent  with  the  RFO,  that  are  more 
favorable  to  the  Government. 

(5)  Upon  conclusion  of  negotiations 
with  each  offeror,  the  offeror  shall  be 
asked  to  submit  a  revised  offer  (in  full 
or  amended),  reflecting  the  results  of 
negotiations,  that  is  sufficient  for 
acceptance  and  immediate  award  of  a 
contract.  A  reasonable  amount  of  time 
(normally  less  than  5  working  days)  will 
be  afl^orded  for  the  revision,  giving  due 
consideration  to  the  extent  of  revision 
necessary.  Award  will  be  made  to  the 
offeror  submitting  the  lowest  evaluated 
price. 

1 871 .401  -4    Competitive  negotiation  using 
qualttatlve  crttarta. 

(a)  Policy.  (1)  MidRange  procurements 
shall  normally  use  the  Best  Value 
Selection  (BVS)  source  selection 
method,  prescribed  in  1871.6  when  it  is 
desirable  to  base  evaluation  and  award 
on  a  combination  of  price  and  non-price 
qualitative  criteria. 

(2)  The  RFO  should  reserve  the  right 
to  award  without  discussions  or  make 
selection  and  conduct  negotiations  with 
the  successful  offeror,  based  on  the 
initial  evaluation  of  offers  submitted. 
FAR  52.215-16  shall  be  amended  at 
Center  level  to  reflect  this  procedure. 

(3)  In  exceptionally  complex 
procurements  where  it  is  desirable  to 
use  a  highly  structured  approach  and 
multiple  evaluators.  a  source  selection 
method  following  the  principles 
specified  in  NASA  Source  Evaluation 
Board  Handbook.  1870.303.  Appendix  I. 
may  be  more  appropriate  than  BVS. 
This  may  be  appropriate  in  cases  in 
which  the  following  factors  cannot  be 
accommodated  within  the  MidRange/ 
BVS  selection  methodology:  (i)  The 
ability  to  predefine  the  value  attributes 
that  will  constitute  the  discriminators 
among  the  offers;  (ii)  the  complexity  of 
the  interrelationships  that  must  be 
evaluated;  (iii)  the  number  of  evaluators 
required  to  address  the  disciplines  that 
will  be  involved  in  the  offers;  or  (iv)  the 
impact  that  the  prociurement  may  have 
on  higher  level  mission  management 
(level  of  selection  official)  or  fiiture 
procurements. 

(4)  A  source  selection  process 
combining  both  of  the  above  approaches 
shall  not  be  used. 


(b)  Procedures.  (1)  The  buying  team 
will  determine  which  of  the  source 
selection  methodologies  is  most 
appropriate  to  the  specific  procurement. 

(2)  The  team  shall  record  its  rationale 
for  selecting  the  SEB  methodology 
rather  than  BVS.  Once  this  decision  is 
made,  the  team  shall  no  longer  function 
as  a  MidRange  buying  team,  but  shall 
follow  the  instructions  prescribed  in  the 
local  procedures  for  the  source  selection 
method. 

1871.401-6    Noncompetitive  negotiations. 

(a)  Policy.  (1)  The  RFO  may  be  used 
as  the  solicitation  method  for  non- 
competitive procurements. 

(2)  MidRange  procedures  may  be  used 
in  non-competitive  acquisitions  to  the 
extent  they  are  applicable. 

(b)  Procedures.  (1)  Posting  a  "Notice 
of  Procurement  Action"  on  the  NABB 
meets  the  requirement  of  FAR  5.201  and 
complies  with  the  notice  required  by  the 
Competition  in  Contracting  Act. 
llmplementation  of  the  NASA 
Acquisition  Bulletin  Board  aspects  of 
this  procedure  are  dependent  upon 
Congressional  approval  as  discussed  in 
1871.102(b).l 

(2)  The  buying  team  shall  require 
submission  of  certified  cost  and  pricing 
data  in  accordance  with  FAR  15.804-2. 

(3)  The  technical  member  of  the 
buying  team  shall  provide  technical 
assistance  to  the  procurement  member 
during  evaluation  and  negotiation  of  the 
contractor's  offer. 

1871.402    Preparation  of  the  RFO. 

(a)  The  RFO  form  will  be  an 
electronically  produced  format 
providing  for  merged  format  and  text. 
The  form  shall  provide  all  standard 
information  required  for  the  offeror  to 
submit  an  offer. 

(b)  The  RFO  contains  space  for  all 
necessary  additional  instructions  to 
offerors.  As  a  minimum,  the  RFO  shall 
contain  the  following: 

(1)  Incorporation  by  reference  of 
required  standard  provisions  and 
clauses. 

(2)  A  provision  notifying  offerors  that 
standard  Representations  and 
Certifications  will  be  required  from  the 
successful  offeror  prior  to  award,  or 
from  all  offerors  selected  for  parallel 
negotiations. 

(3)  Evaluation  and  award  criteria. 

(4)  A  provision  requiring  offerors  to 
submit  offers  on  an  attached  model 
contract. 

(c)  Requirements  for  the  content  and 
format  of  the  offer  should  be  the 
minimum  required  to  provide  for  proper 
evaluation.  Offerors'  formats  should  be 
allowed  to  the  maximum  extent 
possible. 


(d)  Facsimile  offers,  defined  by  FAR 
14.202-7.  shall  normally  be  authorized 
for  MidRange  procurements.  In  special 
circumstances,  the  buying  team  may 
elect  to  require  only  original  offers. 

1 671 .403  Offer  preparation  period  and 
limitations. 

The  buying  team  should  establish 
deadlines  for  receipt  of  offers  based  on 
an  assessment  of  the  minimum  amount 
of  time  required  to  respond  to  the 
solicitation.  The  time  required  will 
depend  on  the  complexity  of  the 
requirement  and  amount  of  cost  and 
technical  information  required  to  be 
submitted.  The  information  required 
shall  be  limited  to  the  amount  required 
to  determine  technical  acceptability  and 
price  reasonableness.  The  offer 
preparation  period  established  in  the 
RFO  shall  not  be  less  than  15  calendar 
days  unless  the  procurement  is  urgent 
and  the  reasons  for  urgency  are 
documented  in  the  contract  file. 

1 871 .404  Protection  of  offers. 

A  facsimile  machine(s)  shall  be 
dedicated  for  receipt  of  offers  and 
placed  in  a  secure  location  where  offers 
received  on  it  can  be  safeguarded.  All 
offers  submitted  shall  be  recorded, 
sealed  in  an  envelope  marked  with  the 
RFO  number  and  taken  to  the  buying 
team  procurement  member.  Facsimile 
attendants  shall  make  a  good  faith  effort 
to  inspect  the  document  for 
completeness  and  legibility.  If  the 
attendant  believes  there  are  missing  or 
illegible  pages,  the  document  will  be 
promptly  referred  to  the  buying  team 
procurement  member  for  notification  to 
the  offeror  that  it  should  resubmit  the 
offer.  The  Government  shall  not  assume 
responsibility  for  proper  transmission. 

1871.405  Mode)  contract 

MidRange  procedures  uses  a 
simplified  contract  format.  The 
simplified  contract  format  may  be  used 
with  any  ty{>e  of  contract,  as  long  as  the 
provisions  appropriate  to  thecontract 
type  are  included. 

1871 .406  RFO  by  electronic  bulletin  board. 

(Implementation  of  the  NASA 
Acquisition  Bulletin  Board  aspects  of 
this  procedure  are  dependent  upon 
Congressional  approval  as  discussed  in 
1871.102(b).l 

1871.406-1    Methods  of  disseminating 
infonnatlon. 

(a)  In  accordance  with  1871.302(b), 
advance  notices  of  solicitations  for 
MidRange  Procurements  may  be  posted 
on  the  NABB.  The  advance  notice 
should  indicate  the  nature  of  the 
procurement  and  the  anticipated  date 
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the  solicitation  will  be  posted  on  the 
NABB. 

I    (b)  Solidtatioos  for  MidRange 
l^rocurameflts  shall  be  made  available 
on  the  NABB.  Priority  shall  be  given  to 
users  of  the  NABB  to  download  the 
RFO.  Paper  cxtpies  of  such  solicitations 
will  be  furnished  on  request  as 
described  (or  other  types  of  solicitations 
in  FAR  5.102.  Paper  copies  shall  be 
mailed  within  5  working  days  from  the 
date  the  RFO  is  posted  on  the  NABB  or 
receipt  of  the  request,  whichever  is 
later. 

(c)  Solicitations  available  on  the 
NABB  are  exempt  from  the  requirement 
in  FAR  14.203-1  that  delivery  of  the 
solicitations  be  made  pursuant  to  FAR 
14.205. 

I    (d)  For  the  purposes  of  FAR  1 5.402(a). 
a  solicitation  posted  on  the  NABB  is  a 
written  solicitation. 
I    (e)  Solicitations  posted  on  the  NABB 
In  accordance  with  these  regulations  are 
exempt  from  the  requirement  in  FAR 
15.408(a)  to  issue  solicitations  using  the 
procedures  in  FAR  part  5. 

1871.406-2    Special  altuattena. 

Notices  for  special  situations  as 
described  in  FAR  5.205  involving 
MidRange  F*rocurements  must  be 
published  in  the  Commerce  Business 
Daily.  Such  special  situations  include 
R&D  sources  sought,  intent  to  sponsor  or 
change  the  mission  of  an  Federally 
Funded  Research  and  Development 
Center,  effort  to  locate  commercial 
sources  under  OMB  Circular  A-76.  and 
section  8(a)  competitive  national  buy 
acquisitions. 

1871.406-3    PubHcUtnawKlmpensetinM. 

In  accordance  with  1871.403, 
contracting  activities  shall  allow  at  least 
15  calendar  days  response  time  for 
receipt  ot  often  from  the  date  of  posting 
of  the  solicitation  on  the  NABB. 
Contracting  activities  shall  cfaedc  the 
NABB  imrnediately  after  uploading  a 
solicitation  to  assure  that  the 
solicitation  is  properly  posted. 

1871.406-4    Method  01  soUcttIng  Omars. 

(a)  Solicitations  for  MidRange 
Procurements  shall  be  generated  in.  or 
converted  to,  electrcmic  files  and 
uploaded  to  the  NABB. 

(1)  Each  contracting  activity  will 
designate  two  or  more  individuals  to 
perform  the  upload  and  check  the 
oploeded  files  to  assure  that  the  data 
was  not  corrupted  during  transmission. 

(2)  Each  sobcitatioa  uploaded  to  the 
NABB  shall  be  accompanied  by  a  title, 
which  shall  inclikte  a  very  brief 
description  of  the  nature  of  the 
procurement,  the  opening  and  closing 
dates  for  the  solicitation,  and  the 


product/service  danificatioa  code  (see 
FAR  5.207(g)).  This  title  is  not  intended 
to  provide  the  amount  of  detail  used  in 
synopses  published  in  the  Commerce 

Business  Daily,  since  the  entire 
solicitation  is  available  for  immediate 
review. 

(b)  Amendments  to  a  solicitation 
posted  on  the  NABB  shall  be  uploaded 
to  the  NABB,  and  the  solicitation  and 
amendment  ntmnber  shall  be  added  to 
the  index  of  amended  solicitations. 
When  an  interested  part,  i.e.,  one  that 
has  downloaded  the  solicitation  from 
the  NABB.  next  contacts  the  NABB.  the 
party  will  receive  notiQcation  that  an 
amendment  exists. 

Subpart  1871.5— Award 

1871.501  Reprasentottonaand 
oartmcaHefis. 

Upon  determination  of  the  successful 
offer,  the  buying  team  procurement 
member  will  determine  if  the  ofleror  has 
on  file  valid  Representations  and 
Certifications.  If  the  offeror  has  not 
completed  the  required  forms,  or  they 
have  expired,  the  offeror  will  be 
requested  to  provide  the  forms 
promptly.  Should  the  offeree  fail  to 
provide  the  required  Representations 
and  Certifications  or  fail  to  meet  • 
required  condition,  the  buying  team 
may  reject  the  offer  and  proceed  to  the 
next  highest  ranked  offeror  who  is 
responsive  and  responsible. 

1871.502  Detenwtntlew  ct  reaponetbte 
contractor. 

Contractor  respcmsibility  shall  be 
determined  in  accordance  with  FAR 
part  9. 

1871.503  Negotiation  documentattofL 

The  prenegotiation  memorandum,  if 
required,  and  the  results  of  negotiation 
will  be  in  abbreviated  form  and  will  be 
approved  by  the  buying  team. 

1871.504  Award  documents. 

Contract  award  shall  be  accomplished 
by  Contracting  Officer  execution  of  the 
contract  document  and  providing  a 
paper  copy  to  the  successful  offeror.  If 
facsimile  documents  woe  used  in  the 
evaIuati(Hi  process,  the  successful 
offeror  may  be  required  to  execute 
original  copies  of  the  contract  to 
facilitate  l^lnlity  during  the 
adnoinistration  phase  of  the  cimtract 

1871.505  NotMcalionatounaucceasful 
offerors. 

(Implementation  of  the  NASA 
Acquisitian  Bulletin  Board  aspects  of 
this  procedure  are  dependent  upon 
Congressional  approval  as  discussed  in 
1871.102(b).J 


For  solicitations  that  %vere  posted  on 
the  NABB,  a  notice  of  award  in 
accordance  with  FAR  15.1001  may  be 
posted  on  the  NABB  in  lieu  of 
furnishing  a  post-award  notice  to  each 
unsuccessful  offeror. 

1871.506  Synopsi8o(aww«tor 
subcontracting  opportanMaa. 

(Implementation  of  the  NASA 
Acquisition  Bulletin  Board  aspects  of 
this  procedure  are  dependent  upon 
Congressional  approval  as  discussed  in 
1871.102(b).) 

The  award  will  be  synop&ized  for 
subcontracting  opportunities  on  the 
NABB  for  7  calendar  days  after  posting. 
The  information  required  by  FAR  5.206 
shall  be  included  in  the  synopsis. 

1871.507  Debriefing  of  unsuccessful 
offerors. 

If  the  procurement  method  used 
provides  for  a  debriefing  of  unsuccessful 
offerors,  the  procedures  applicable  to 
that  selection  process  shall  be  used  in 
the  debriefing.  The  procurement  buying 
team  member  shall  conduct  debriefings. 

Subpart  1871.6— "Best  VakM 
Seiection" 

1871.601    OeneraL 

(a)  Best  Value  Selection  (BVS)  seeks 
to  select  an  offer  based  on  the  best 
combination  of  price  and  qualitative 
merit  of  the  offers  submitted  and  reduce 
the  administrative  burden  on  the 
offerors  and  the  Government. 

(b)  BVS  takes  advantage  of  the  lower 
complexity  of  MidRange  procurements 
and  predefines  the  value  characteristics 
which  will  serve  as  the  discriminators 
amcmg  offers.  It  eliminates  the  use  of 
area  evaluation  factors  and  the  highly 
structured  scoring. 

1871402    SpeciAcatlonatorNUdRange 
procuientanta. 

Best  Value  Selection  refines  the 
traditional  approach  to  preparing 
specifications.  BVS  envisions  that  the 
specification  will  focus  on  the  end 
result  that  is  to  be  achieved  and  will 
serve  as  a  statement  of  the  Government's 
basehne  requirements.  The  offeror  will 
be  guided  in  meeting  the  Government's 
need  by  a  separate  set  of  value 
characteristics  which  establish  what  the 
Government  considers  to  be  valuable  in 
an  offer.  These  value  characteristics  will 
be  performance  based  and  will  permit 
the  selection  of  the  offer  which  provides 
better  results  for  a  reasonable  marginal 
increase  in  price. 

1871  JOS   EstabltslHnanlofevaluattoii 


(a)  The  requiring  oi^nization  will 
provide,  along  with  the  spedfication.  a 


54306     Federal  Register  /  Vol.  58,  No.  202  /  Thursday.  October  21.  1993  /  Rules  and  Regulations 


list  of  value  characteristics  against 
which  the  offers  will  be  judged.  There 
is  no  limit  to  the  number  or  the  type  of 
characteristics  that  may  be  sj)ecified. 
The  only  standard  will  be  whether  the 
characteristic  is  rationally  related  to  the 
need  specified  in  the  specification. 
Characteristics  may  include  such  factors 
as  improved  reliability,  innovativeness 
of  ideas,  speed  of  service,  demonstrated 
delivery  performance,  higher  speeds, 
ease  of  use,  qualifications  of  personnel, 
solutions  to  operating  problems,  level  of 
service  provided  on  previous  similar 
contracts,  or  any  of  numerous  other 
characteristics  that  may  be  of  value  to 
the  Government  in  satisfying  its  need. 

(b)  Cost  and  technical  will  be 
considered  equal  in  importance.  The 
value  characteristics  will  not  be 
assigned  weights.  Where  certain 
characteristics  are  of  major  importance 
to  the  Government,  they  should  be 
identified  as  primary  value 
characteristics  to  permit  the  offerors  to 
better  propose  a  product  or  service  that 
meets  our  needs. 
.  (c)  Both  general  and  specific 
characteristics  may  be  listed  in  the  RFXD. 
All  subsequent  evaluations  will 
consider  these  characteristics  when 
determining  the  finalists  or  making  the 
final  selection  for  award.  Additional 
characteristics,  not  listed  in  the  RFO, 
shall  not  be  used  as  a  basis  for 
discriminating  among  proposals. 

1871.604    Evaluation  phases. 

1871.604-1    Initial  evaluation. 

(a)  Offers  will  be  reviewed  to 
determine  if  all  required  information 
has  been  provided  and  the  offeror  has 
made  a  reasonable  attempt  to  present  an 
acceptable  offer.  Offerors  may  be 
contacted  only  for  clarification  purposes 
during  the  initial  evaluation.  No  further 
evaluation  shall  be  made  of  any  offer 
that  is  deemed  unacceptable  because: 

(1)  It  does  not  represent  a  reasonable 
effort  to  address  itself  to  the  essential 
requirements  of  the  RFO  or  clearly 
demonstrates  that  the  offeror  does  not 
understand  the  requirements  of  the 
RFO;  or 

(2)  It  contains  major  technical  or 
business  deficiencies  or  omissions  or 
out-oMine  costs  which  discussions  with 
the  offeror  could  not  reasonably  be 
exp)ected  to  cxue. 

(3)  In  R&D  procurement,  a  substantial 
design  drawback  is  evident  in  the 
proposal  and  sufficient  correction  or 
improvement  to  consider  the  proposal 
acceptable  would  require  virtually  an 
entirely  new  proposal. 

(b)  Offerors  determined  not  to  be 
acceptable  shall  be  notified  of  their 


rejection  and  the  reasons  therefor  and 
excluded  from  further  consideration. 

(c)  Documentation.  If  it  is  concluded 
that  all  offers  are  acceptable,  then  no 
documentation  is  required  and 
evaluation  proceeds.  If  one  or  more 
offers  are  not  acceptable,  the 
procurement  member  of  the  team  will 
notify  the  offeror  of  the  rejection  and  the 
reasons  therefor.  The  documentation 
should  consist  of  one  or  more  succinct 
statements  of  fact  that  show  the  offer  is 
not  acceptable. 

1871.604-2    Determination  of  "finalists." 

(a)  All  acceptable  offers  will  be 
evaluated  against  the  specifications  and 
the  value  characteristics.  Based  on  this 
evaluation,  the  team  will  identify  the 
finalists  from  among  the  offers 
submitted.  Finalists  will  include  all 
offers  having  a  reasonable  chance  of 
being  selected  for  final  award,  as 
prescribed  in  1815.613-71(b)(4)(i)  for 
comf)etitive  range.  Generally,  finalists 
will  include  the  offer  having  the  best 
price  (or  lowest  most  probable  cost)  and 
the  offer  having  the  highest  qualitative 
merit,  plus  those  determined  to  have  the 
best  combination  of  price  and  merit. 
Offers  not  qualifying  as  finalists  will  be 
excluded  firom  the  balance  of  the 
evaluation  process. 

(b)  Whenever  possible,  the  buying 
team  will  conduct  parallel  negotiations 
of  complete  contracts  with  all  finalists 
as  discussed  in  1871.604-5.  This 
approach,  which  provides  for  the 
negotiation  of  definitive  contracts  prior 
to  selection,  serves  to  maintain  the 
competitive  environment  among 
offerors  throughout  the  acquisition 
cycle. 

(c)  In  some  cases,  the  buying  team 
may  choose  to  conduct  discussions  with 
the  finalists  as  opposed  to  conducting 
parallel  negotiations  of  complete 
contracts.  This  may  be  appropriate 
when:  (1)  certain  aspects  of  offers  are 
unclear,  and  clarifying  the  offers  could 
determine  that  a  finalist  actually  has  no 
reasonable  chance  of  being  selected  for 
final  award;  or  (2)  the  finalists  are  so 
numerous  that  negotiating  complete 
contracts  with  all  finalists  is  not 
practical,  considering  the  time  and 
resources  available.  Discussions  shall  be 
conducted  in  accordance  with 
1871.604-3. 

(d)  The  buying  team  may  choose  to 
conduct  parallel  negotiations  with  all 
acceptable  offerors  without  a 
determination  of  finalists.  This  could 
particularly  apply  where  few  offers  were 
received. 

(e)  The  selection  official  may  elect  to 
make  selection  in  lieu  of  determining 
finalists,  provided  it  can  be  clearly 
demonstrated  that  (1)  Negotiation  of  an 


initial  offer(s)  will  result  in  the  best 
value  for  the  Government,  considering 
both  price  and  non-price  qualitative 
criteria;  and  (2)  discussions  with  other 
acceptable  offerors  are  not  anticipated  to 
change  the  outcome  of  the  initial 
evaluation  relative  to  the  best  value 
offer(s). 

(0  Documentation.  If  finalists  are 
identified  as  discussed  in  paragraphs  (b) 
and  (c)  of  this  section,  the 
documentation  expected  and  required  to 
result  from  this  phase  of  evaluation  is 
approximately  one-quarter  of  a  page  for 
each  finalist.  The  documentation  shall 
succinctly  describe  how  the  value 
characteristics  in  the  RFO  were 
provided  by  the  offeror  and  cost/price 
considerations  that  caused  the  offer  to 
qualify  as  a  finalist.  The  evaluator(s) 
shall  not  be  required  to  justify  why 
other  offers  provided  less  qualitative 
merit.  It  is  expected  that,  should  the 
decision  be  challenged,  the  documented 
reason  for  selection,  when  compared 
with  the  non-selected  offer,  shall  clearly 
demonstrate  the  difference  that  resulted 
in  non-selection.  It  is  expected  and 
recommended  that  all  informal 
worksheets  used  in  the  evaluation 
process  be  included  in  the  official 
contract  file  for  use  in  any  debriefings    • 
requested.  When  selection  of  the 
successful  offerors)  is  made,  the  buying 
team  shall  document  the  selection  in 
accordance  with  1871.604—4. 

(g)  The  names  of  offerors  determined 
to  be  finalists  or  selected  for 
negotiations  and/or  final  contract  award 
will  be  posted  on  the  NABB.  This  will 
serve  as  notification  to  those  offerors 
that  were  not  selected  for  further 
evaluation. 

1871.604-3    Discussions  with  "finalists." 

(a)  The  procurement  team  member 
shall  lead  discussions  with  each  finalist. 
The  discussions  are  intended  to  assist 
the  buying  team  in  fully  understanding 
each  finalist's  offer  and  to  assure  that 
the-meanings  and  points  of  emphasis  of 
the  RFO  have  been  adequately  conveyed 
to  the  finalists  so  that  all  are  competing 
equally  on  the  basis  intended.  Care  must 
be  exercised  to  ensure  these  discussions 
adhere  to  the  guidelines  set  forth  in 
1815.613-71(b)(5)  for  the  applicable 
contract  type.  Technical  transfusion, 
technical  leveling,  and  auction 
techniques  are  prohibited.  It  is  expected 
that  these  discussions  will  be  conducted 
on  an  informal  basis  with  each  finalist. 

(b)  After  completion  of  discussions, 
each  finalist  shall  be  afforded  an 
opportunity  to  revise  its  offer  to  support 
and  clarify  its  offer.  A  reasonable 
amount  of  time  (normally  less  than  "> 
working  days)  will  be  afforded  for  the 
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•evisjon.  The  amount  of  time  given  shall 
»  the  same  for  each  finalist. 

1871.604-4    Selection  of  "Best  Value" 
mer. 

(a)  The  procurement  team  member 
;hall  be  the  source  selection  official. 

(b)  The  BVS  source  selection  is  based 
)n  the  premise  that,  if  all  ofTers  are  of 
approximately  equal  qualitative  merit, 
award  will  be  made  to  the  offer  with  the 
lowest  evaluated  price  (fixed  price 
contracts)  or  the  Government- 
determined  most  probable  cost  (cost 
type  contracts).  However,  the 
Government  will  consider  awarding  to 
an  offeror  with  higher  qualitative  merit 
if  the  difference  in  price  is 
commensurate  with  added  value. 
Conversely,  the  Government  will 
consider  making  award  to  an  offeror 
whose  proposal  has  lower  qualitative 
merit  if  the  price  (or  cost)  differential 
between  it  and  other  proposals  warrant 
doing  so. 

(c)  Documentation.  Rationale  for 
selection  of  the  successful  offeror  shall 
be  recorded  in  a  selection  statement 
which  succinctly  records  the  value 
characteristics  upon  which  selection 
was  made.  The  statement  need  not  and 
should  not  reveal  details  of  the 
successful  offer  that  are  proprietary  or 
business  sensitive.  Since  the  value 
characteristics  are  expressed  in 
performance  terms,  the  reasons  for 
selection  can  focus  on  results  to  be 
achieved,  rather  than  the  detailed 
approach  the  offeror  will  use.  The 
statement  shall  also  comment  on  the 
rationale  used  to  equate  cost  and 
qualitative  merit.  Little  or  no  comment 
would  be  required  when  the  selected 
offeror  possessed  the  highest  merit  and 
lowest  price.  When  a  marginal  analysis 
is  made  between  value  characteristics 
and  price — in  most  cases  this  will  be  a 
subjective,  integrated  assessment  of  all 
pertinent  factors — specific  rationale 
should  be  provided  to  the  extent 
possible.  It  is  expected  that  the 
statement  will  not  ordinarily  exceed  one 
page.  Where  the  procurement  is  closely 
contested,  it  would  be  prudent  to 
expand  on  the  rationale  provided  in  the 
statement. 

(d)  The  name  of  the  offeror(s)  selected 
for  award  and  the  selection  statement 
shall  be  posted  on  the  NABB,  and  this 
will  serve  as  a  notification  to  those 
oflerors  that  were  not  selected. 

1871.605    Negotiation  methods  and 
procedum. 

(a)  Policy. 

(1)  The  buying  team  may  choose  to 
initiate  parallel  negotiations  of  complete 
contracts  with  those  offierors  determined 
to  be  finalists  or  with  all  acceptable 


offerors.  Parallel  negotiation  may  also  be 
used  where  more  than  one  offeror  is 
selected  for  negotiations  after 
discussions.  Use  of  parallel  negotiations 
takes  advantage  of  the  competitive 
atmosphere  and  the  responsiveness  of 
offerors  in  completing  negotiations.  It 
also  provides  the  selection  official  a 
higher  confidence  in  the  offer,  since 
only  the  contracting  officer's  signature 
is  required  to  make  the  offer  a  binding 
contract. 

(2)  When  the  selection  official  has 
chosen  to  make  selection  in  lieu  of 
conducting  parallel  negotiations, 
negotiations  may  be  conducted  with  the 
successful  offeror(s)  to  resolve  any  open 
issues  necessary  to  eff'ect  a  binding 
contract(s).  This  may  be  typical  of  R&D 
and  service  contracts  where  the 
Government  desires  to  negotiate 
changes  in  emphasis  or  orientation  in  a 
otherwise  superior  offerfs). 

(b)  Procedure.  (1)  Upon  conclusion  of 
parallel  negotiations  with  each  offeror, 
the  offeror  shall  be  asked  to  submit  a 
revised  offer  (in  full  or  amended) 
reflecting  the  results  of  the  negotiations 
and  including  the  offeror's  signature  on 
the  negotiated  contract.  A  reasonable 
amount  of  time  (normally  less  than  5 
working  days)  will  be  afforded  for  the 
revision.  The  amount  of  time  given  shall 
be  the  same  for  each  offeror.  Upon 
receipt  of  all  offers,  the  procurement 
team  member  of  the  buying  team  shall 
make  selection  and  docutment  as 
required  in  187.604-4(c).  Upon 
selection,  the  contracting  officer  shall 
execute  the  selected  contract. 

(2)  If  negotiation  is  conducted  after 
selection,  the  buying  team  shall  first 
select  the  offer  and  docimient  as 
required  in  1871.604-4(c),  then 
negotiate  the  terms  of  the  contract  The 
offeror  shall  be  asked  to  submit  a 
revised  offer  reflecting  the  results  of 
negotiation,  and  including  the  offeror's 
signature  on  the  negotiate  contract.  A 
reasonable  amount  of  time  (normally 
less  than  5  working  days)  will  be 
afforded  for  the  revision.  After  receipt  of 
the  revised  offer,  the  contracting  officer 
shall  execute  the  contract. 

1871.606    Detwtoflngs. 

In  addition  to  posting  the  selection 
statement  on  the  NABB.  a  debriefing 
will  be  provided  by  the  buying  team 
procurement  member  to  any  offeror 
submitting  a  written  request.  The 
debriefing  will  concentrate  on  the 
reasons  why  the  successful  offeror  was 
selected.  If  the  contract  is  unclassified, 
the  debriefer  may  reveal  any  aspect  of 
the  contract  and  how  it  relates  to  the 
merits  used  to  select  the  successful 
offer.  If  the  successful  offer  had  value 
characteristics  which  are  proprietary  or 


business  sensitive  and  had  an  impact  on 
the  selection,  the  debriefer  should  so 
state  and  summarize  the  resuhs  which 
are  expected  to  accrue  to  the 
Government.  The  debriefer  shall  not 
divulge  the  details  of  the  proprietary  or 
business  sensitive  information. 

(FR  Doc.  93-25647  Filed  10-20-93;  8:45  «m| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  371 

Fraser  River  Sockeye  and  Pink  Salmon 
nsheries 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  fNOAA), 

Commerce. 

ACTION:  Inseason  ordere. 

SUMMARY:  The  Secretary  of  Commerce 
(Secretary)  hereby  publishes  the 
inseason  orders  regulating  fisheries  in 
United  States  waters  that  were  issued  by 
the  Fraser  River  Panel  (Panel)  of  the 
Pacific  Salmon  Commission 
(Commission)  and  subsequently 
approved  and  issued  by  the  Secretary 
during  the  1993  sockeye  and  pink 
salmon  fisheries  within  the  Fraser  River 
Panel  Area  (U.S.).  These  ordere 
established  fishing  times,  areas,  and 
types  of  gear  for  U.S.  treaty  Indian  and 
all-citizen  fisheries  during  the  period 
the  Commission  exercised  jurisdiction 
over  these  fisheries. 

Due  to  the  frequency  with  which 
inseason  orders  are  issued*  publication 
of  individual  orders  is  impracticable. 
The  1993  ordere  are  therefore  being 
published  in  this  docimient  to  avoid 
fiagmentation. 

DATES:  Each  of  the  following  inseason 
ordere  was  effective  upon 
announcement  on  telephone  hotline 
numbers  as  specified  at  50  CFR 
371.21(b)(1). 

ADDRESSES:  Comments  on  these 
inseason  orders  may  be  sent  to  Rolland 
A.  Schmitten.  Director,  Northwest 
Region.  NMFS.  7600  Sand  Point  Way 
NE..  BIN  C15700,  Seattle.  WA  98115. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L  Robinson  (206)  526-6140. 
SUPPLEMENTARY  INFORMATION:  The 
Treaty  between  the  Government  of  the 
United  States  of  America  and  the 
Government  of  Canada  Concerning 
Pacific  Sahnon  (Treaty)  was  signed  at 
Ottawa  on  January  28, 1985.  and 
subsequently  was  given  effect  in  the 
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United  States  by  the  Pacific  Salmon 
Treaty  Act  (Act)  at  16  U.S.C  3631-3644. 

Under  authority  of  the  Act,  an 
emergency  interim  rule  was 
promulgated  at  51  FR  23420.  June  27, 
1986  [codified  at  50  CfR  part  371)  to 
provide  a  tramework  for 
implementation  of  certain  regulations  of 
the  Commission  and  inseason  orders  of 
the  Commission's  Panel  for  sockeye  and 
pink  salmon  fisheries  in  the  Fraser  River 
Panel  .\rea  (U.S.).  The  emergency 
interim  rule  was  effiective  on  June  22. 
1986.  and  remains  in  effect  until 
modified,  superseded,  or  rescinded.  It 
applies  to  fisheries  for  sockeye  and  pink 
salmon  in  the  Fraser  River  Panel  Area 
(U.S.)  during  the  period  each  year  when 
the  Commission  exercises  jurisdiction 
over  these  fisheries. 

The  emergency  interim  rule  closes  the 
Fraser  River  Panel  Area  (U.S.)  to 
sockeye  and  pink  salmon  fishing  unless 
opened  by  Panel  regulations  or  by 
inseason  orders  of  the  Secretary  that 
give  effect  to  Panel  orders,  unless  such 
orders  are  determined  not  to  be 
consistent  with  domestic  legal 
obligations.  During  the  fishing  season, 
the  Secretary  may  issue  orders  that 
establish  fishing  times  and  areas 
consistent  with  the  annual  Commission 
regime  and  inseason  orders  of  the  Panel. 
Such  orders  must  be  consistent  with 
domestic  legal  obligations.  The 
Secretary  issues  inseason  orders  through 
his  delegate,  the  Northwest  Regional 
Director  of  NMFS.  OfTicial  notice  of 
these  inseason  actions  of  the  Secretary 
is  provided  by  two  telephone  hotline 
numbers  described  at  50  CFR 
371.21(b)(1).  Inseason  orders  of  the 
Secretary  must  be  published  in  the 
Federal  Register  as  soon  as  practicable 
after  they  aretissued.  Due  to  the 
frequency  with  which  inseason  orders 
are  issued,  publication  of  individual 
orders  is  impracticable.  The  1993  orders 
are  therefore  being  published  in  this 
notice  to  avoid  fragmentation. 

The  following  inseason  orders  were 
adopted  by  the  Panel  and  issued  for  U.S. 
fisheries  by  the  Secretary  during  the 
1993  fishing  season.  The  times  listed  are 
local  times,  and  the  areas  designated  are 
Puget  Sound  Management  and  Catch 
Reporting  Areas  as  defined  in  the 
Washington  State  Administrative  Code 
at  Chapter  220-22. 

Order  No.  1993-1:  Issued  1:00  p.m.,  July 
16. 1993 

All-citizen  Fishery: 
Area  4  and  Area  3  north  of  48°  00'  15  " 
N. — ^The  Fraser  Panel  relinquished 
regulatory  control  of  troll  fishing 
effective  July  18  through  August  7. 
1993. 


Order  No.  1993-2:  Issued  12:20  p.m., 
July  20. 1993 

Referred  only  to  fishing  in  Canadian 
area  Panel  Waters. 

Order  No.  1993-3:  Issued  1:10  pjn.,  July 
23, 1993 

Treaty  Indian  Fishery: 
Areas  4B.  5,  and  GC — Drift  gillnets 
open  12H)0  p.m..  July  26  to  12:00 
p.m.,  July  30. 

Order  No.  1993-4:  Issued  2:05  p.m..  July 
30. 1993 

Treaty  Indian  Fishery: 
Areas  46.  5.  and  6C— Drift  gillnet 

extended  12«0  p.m.,  July  30  to 

12:00  p.m..  August  6. 
Areas  7  and  7A — Net  fishing  open 

5:00  a.m..  .August  2  to  9:00  a.m.. 

August  3. 
All-citizen  Fishery; 
Areas  7  and  7A — Reefiiets  open  5:00 

a.m.  to  9:00  p.m..  August  1  and  3. 
Cillnets  open  12K)0  p.m.  to  12:00 

a.m..  August  3.  Purse  seines  open 

5:00  a.m.  to  9:00  p.m.,  August  4. 

Order  No.  1993-5:  Issued  11:50  a.m.. 
August  2. 1993 

All-Citizen  Fishery: 
Areas  6. 7  and  7A — Reefhets  open 
5:00  a.m.  to  9:00  p.m.,  August  5. 

Order  No.  1993-6:  Issued  12:45  p.m., 
August  6. 1993 

Treaty  Indian  Fishery: 
Areas  4B.  5.  and  6C— Gillnets 

extended  12:00  p.m..  Augiist  6  to 

12:00  p.m..  August  11. 
Areas  6. 7.  and  7A — Net  fishing  open 

6:00  p.m..  August  8,  to  9:00  p.m.. 

August  10. 
All-citizen  Fishery: 
Areas  6,  7  and  7A — Gillnets  open 

12:00  p.m..  August  11  to  7:00  a.m.. 

August  12. 
Purse  seines  open  5:00  a.m.  to  9:00 

p.m..  August  12. 
Areas  4  and  3  north  of  48'  00'  15"  N— 

Commerical  trolling  open  12:01 

a.m.,  August  8  until  further  notice. 

Order  No.  1993-7:  Issued  12:25  p.m., 
August  10, 1993 

Treaty  Indian  Fishery: 
Areas  4B.  5  and  6C— Drift  gilbiets 
extended  12:00  p.m.,  August  11  to 
12:00  p.m..  August  14. 

Order  No.  1993-8:  Issued  11:55  a.m.. 
August  12. 1993 

Treaty  Indian  Fishery: 
Areas  48,  5  and  6G— Drift  gilbiets 
extended  12K)0  p.m..  August  12  to 
12:00  p.m..  August  18. 
■<^»-Areas  6. 7.  and  7A — Net  fishing  open 
11:00  a.m..  August  13  to  IIKX)  a.m.. 


August  17. 

Order  No.  1993-9:  Issued  12:05  p.m.. 
August  13. 1993 

All-citizen  Fishery: 
Areas  6,  7.  and  7A — Reef  nets  open 

5:00  a.m.  to  9:00  p.m.,  August  IS 

and  17. 
Gillnets  open  12:00  p.m.,  August  18  to 

7:00  a.m.,  August  18. 
Purse  seines  open  5:00  a.m.  to  9:00 

p.m..  August  18  and  19. 

Order  No.  1993-10:  Issued  12:20  p.m., 
August  17, 1993 

Treaty  Indian  Fishery*: 
Areas  48,  5  and  6C — Drift  gillnets 
extended  12O0  p.m..  August  18  to 
12:00  p.m.,  August  21. 
All-citizen  Fishery: 
Areas  6.  7,  and  7A:  Reefhets  open  5:00 
a.m.  to  9:00  p.m..  August  18  and  19. 
Purse  seines  cancel  5:00  a.m.  to  9:00 
p.m..  August  19  opening. 

Order  No.  1993-11:  Issued  10:30  a.m., 
August  19,  1993 

Treaty  Indian  Fisher)': 
Areas  6,  7  and  7A — ^Net  fishing  open 
6:00  p.m..  August  19  to  9:00  p.m., 
August  21. 

Order  No.  1993-12:  Issued  1:15  p.m.. 
August  20, 1993 

Treaty  Indian  Fisher>': 
Areas  48, 5,  and  6C — Drift  gillnets 

extended  12:00  p.m.,  August  21  to 

12:00  p.m.,  August  28. 
Areas  6.  7.  and  7A — Net  fishing 

extended  9:00  p.m.,  August  21  to 

9:00  a.m.,  August  22. 
All-citizen  Fishery: 
Areas  7  and  7A:  Reeftiets  open  5:00 

a.m.  to  9:00  p.m.,  August  21.  22, 

and  24. 
Gillnets  open  12:00  p.m.  to  12:00 

a.m..  August  22  and  7:00  p.m., 

August  23  to  9:00  a.m..  August  24. 
Purse  seines  open  5:00  a.m.  to  9:00 

p.m..  August  23  and  24. 

Order  No.  1993-13:  Issued  1:30  p.m.. 
August  24, 1993 

Treaty  Indian  Fishery: 
Areas  6.  7  and  7A — Net  fishing  open 

9:00  p.m..  August  25  to  9.00  p.m.. 

August  28. 
All-citizen  Fishery; 
Areas  7  and  7 A:  Reefnets  open  5:00 

a.m.  to  9:00  p.m.,  August  25  and  26. 
Cillnets  open  7:00  p.m.,  August  24  to 

9:00  a.m.,  August  25. 
Purse  seines  open  5:00  a.m.  to  9:00 

p.m.,  August  25. 

Order  No.  1993-14:  Issued  4:05  p.m.. 
August  27. 1993 

Treaty  Indian  Fishery: 
Areas  48.  5.  and  6C— Drift  gillnets 
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extended  12:00  p.m..  August  28  to 

12.00  p.m..  September  5. 
[Areas  6,  7,  and  7A— Net  fishing 

extended  9:00  p.m..  August  28  to 

9:00  a.m..  August  29  and  re-open 

9.00  p.m..  August  30  to  9:00  p.m.. 

August  31. 
V  1-citizen  Fishery: 
Areas  7  and  7A:  Reefnets  open  5:00 

a.m.  to  9:00  p.m..  August  28.  29. 

and  30. 
^illnets  open  12:00  p.m.,  August  29  to 

9:00  a.m..  August  30. 
*urse  seines  open  5:00  a.m.  to  9.00 

p.m..  August  30. 

Order  No.  1993-15:  Issued  5:00  p.m.. 
August  30.  1993 

Referred  only  to  fishing  in  Canadian 
area  Panel  Waters. 

Oder  No.  1993-16:  Issued  12:50  p.m.. 
August  31. 1993 

Treaty  Indian  Fishery: 
Areas  6,  7,  and  7A— Net  fishing 
extended  9:00  p.m..  August  31  to 
9:00  a.m..  September  3. 
All-citizen  Fishery: 
Areas  7  and  7A— Gillnets  open  12:00 


p.m..  September  3  to  9:00  a.m., 
September  4. 

Order  No.  1993-17:  Issued  12:25  p.m., 
September  1, 1993 

Referred  only  to  fishing  in  Canadian 
area  Panel  Waters. 

Order  No.  1993-18:  Issued  12:30  p.m., 
September  3. 1993 

Treaty  Indian  Fishery: 
Areas  6.  7,  and  7A— Net  fishing  open 
5:00  a.m.,  September  6  to  8:00  a.m., 
September  7. 
Ail-citizen  Fishery: 
Areas  7  and  7A:  Gillnets  extended 
9:00  a.m..  September  4  to  7:00  p.m., 
September  5. 
Purse  seines  open  8:00  a.m.  to  9:00 
p.m..  September  7, 

Order  No.  1993-19:  Issued  10:00  a.m., 
September  8. 1993 

Referred  only  to  fishing  in  Canadian 
area  Panel  Waters. 

Order  No.  1993-20:  Issued  12:45  p.m., 
September  10. 1993 

Treaty  Indian  Fishery: 


Areas  4B.  5  and  6C— Relinquish 
regulatory  control  effective  11:59 
p.m..  September  11. 

Order  No.  1993-21:  Issued  12:35  p.m.. 
September  14. 1993 

Referred  only  to  fishing  in  Canadian 
area  Panel  Waters. 

Classification 

This  action  is  taken  under  authority  of 
50  CFR  371.21  (51  FR  23420,  June  27. 
1986). 

List  of  Subjects  in  50  CFR  Pan  371 

Fisheries.  Fishing.  Pacific  Salmon 
Commission,  Treaty  Indians. 

Authority:  16  U.S.C  3636(b). 
Dated:  October  18, 1993. 
David  S.  Cresdn, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(PR  Doc  93-25923  Filed  10-20-93;  8:45  ami 
MUMO  cooe  3910.a-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  ruies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
fviJe  making  poor  to  ttie  adoption  of  the  finaJ 
njtes. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  93-NM-92-AD] 

Airworthiness  Directives;  British 
Aerospace  Model  BAe  146  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(.\PRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
British  Aerospace  Model  BAe  146  series 
airplanes  equipped  with  Dunlop  brakes. 
This  proposal  would  require  that  the 
brake  wear  limits  prescribed  in  this 
proposal  be  incorporated  into  the  FAA- 
approved  maintenance  inspection 
program.  This  proposal  is  prompted  by 
an  accident  in  which  a  transport 
category  airplane  executed  a  rejected 
takeoff  (RTO)  and  was  unable  to  stop  on 
the  runway  due  to  worn  brakes.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  the  loss  of  brake 
effectiveness  during  a  high  energy  RTO. 
DATES:  Comments  must  be  received  by 
December  16, 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
92-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Mark  I.  Quam.  Aerospace  Engineer. 
Standardization  Branch.  ANM-113. 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton. 


Washington  98055-4056;  telephone 
(206)  227-2145:  lax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
sp^ified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-92-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-92-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

In  1988.  a  McDonnell  Douglas  Model 
DC-10  series  airplane  was  involved  in 
an  aborted  takeoff  accident  in  which 
eight  of  the  ten  brakes  failed  and  the 
airplane  ran  off  the  end  of  the  runway. 
Investigation  revealed  that  there  were 
failed  pistons  on  each  of  the  eight 
brakes,  with  O-rings  damaged  by  over- 
extension due  to  extensive  wear.  Fluid 


leaking  from  the  damaged  pistons 
caused  the  hydraulic  fuses  to  close, 
releasing  all  brake  pressure. 

This  accident  prompted  a  review  of 
allowable  wear  limits  for  all  brakes 
installed  on  transport  category 
airplanes.  The  FAlA  and  the  Aerospace 
Industries  Association  (AIA)  jointly 
developed  a  set  of  dynamometer  test 
guidelines  that  could  be  used  to  validate 
appropriate  wear  limits  for  all  airplane 
brakes.  It  should  be  noted  that  this  worn 
brake  accountability  determination 
validates  brake  wear  limits  with  respect 
to  brake  energy  capacity  only  and  is  not 
meant  to  account  for  any  reduction  in 
brake  force  due  solely  to  the  wear  state 
of  the  brake.  The  guidelines  for 
validating  brake  wear  limits  allow  credit 
for  use  of  reverse  thrust  with  a  critical 
engine  inoperative  to  determine  energy 
level  absorbed  by  the  brake  during  the 
dynamometer  test. 

The  FAA  has  requested  that  airframe 
manufacturers  of  transport  category 
airplanes: 

(1)  Determine  required  adjustments  in 
allowable  wear  limits  for  all  of  its  brakes 
in  use. 

(2)  Schedule  dynamometer  testing  to 
validate  wear  limits  as  necessary,  and 

(3)  Submit  information  &om  items  (1) 
and  (2)  to  the  FAA  so  that  appropriate 
rulemaking  action(s)  can  be  initiated. 

British  Aerospace  has  conducted 
worn  brake  rejected  takeoff  (RTO) 
dynamometer  testing  and  analyses  on 
various  brakes  installed  on  Model  BAe 
146  series  airplanes.  Based  on  the 
results  of  that  testing  and  analyses,  the 
FAA  has  determined  that  the  maximum 
brake  wear  limits  currently 
recommended  in  the  Component 
Maintenance  Manual  for  Model  BAe  146 
series  airplanes  equipped  with  Dunlop 
brakes  are  acceptable  as  they  relate  to 
the  en^ectiveness  of  the  brakes  during  a 
high  energy  RTO.  Consequently,  the 
FAA  Hnds  that  the  speciRed  maximum 
wear  limits  for  those  brakes  must  be 
incorporated  into  the  FAA-approved 
maintenance  inspection  program. 

The  FAA  has  determined  that,  in 
order  to  prevent  loss  of  brake 
effectiveness  during  a  high  energy  RTO, 
the  following  maximum  brake  wear 
limits  are  necessary  for  Model  BAe  146 
series  airplanes  equipped  with  Dunlop 
brakes: 
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Brake  type 


Caiton 
Caitioo 


Brake  pert 
na 


AHA  1412/13 
AHA  1558/59 
AHA  1455^6 


Maximum  brake  wear  frrA  (inch)— toteai  axial  wear  as  measured  by  Ihe  brake  wear 

pin  (nch) 


2M"  (1 .5"  original  wear  pin  setting 
2.34"  (1 .5 "  originai  wear  pm  settng 
0.866". 


*  0.84"  spacer). 

♦  0.84"  spacer). 


1 


lis  airplane  model  is  manufectured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  luider  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement  The  FAA  has  determined 
that  AO  action  is  necessary  for  products 
of  this  type  design  that  ere  certificated 
for  operation  in  the  United  States. 

Since  an  unsafis  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AO  would  require 
the  incorporation  of  the  specified 
maximum  wear  limits  for  the  specified 
brakes  into  the  FAA-«pproved 
maintenance  inspection  program. 

The  FAA  estimates  that  45  airplanes 
of  U.S.  registry  and  6  U.S.  operators  that 
would  be  affected  by  this  proposed  AD. 
Although  the  prop(»ed  rule  would 
require  the  incorporation  of  maximum 
brake  wear  Umits  into  the  FAA- 
approved  maintenance  inspection 
program,  no  other  specific  additional 
action,  inspection,  or  part  replacement 
costs  are  involved;  Aich  actions  are 
ciurently  a  part  of  the  normal 
maintenance  program.  Howevw  it  is 
estimated  that  it  would  require  20  work 
hours,  at  an  averaige  labor  rate  of  $55  per 
work  hour,  for  eadi  curator  to 
incorporate  the  requirement  into  its 
FAA<approved  maintenance  inspection 
program.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 


operators  is  est^rtiated  to  be  $6,600,  or 
$1,100  per  operator.  This  total  cost 
figure  assumes  that  no  operator  has  yet 
accomplished  the  proposed 
requiremoits  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efliacts 
on  the  States,  on  the  relationship 
between  the  nati<n)al  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 

!)ropo$al  would  not  have  sufficient 
ederaiism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  r^xilation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12666:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  Febniary  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  it^ative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  fm  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  dM  caption 


List  ofSidijecto  in  14  CFR  Part  39 

Air  transpwtation.  Aircraft.  Aviation 
safety,  Safeity. 

DuNLOP  Brakes 


Tbe  Propoeed  AmoMliaeBt 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3»-nAlRW0RTHmESS 
DI^CTIVES 

1.  The  authority  citation  for  pert  39 
continues  to  read  as  follows: 

Anthority:  49  U.S.C  App.  nflfa),  1421 
and  1423;  49  VSXl  106(g);  and  14  CFR 
11.89. 

f  39.19   lAimndadl 

2.  Section  39.13  is  amended  by 
adding  the  follo%ving  new  airworthiztess 
directive: 

BritishAtrMpsce;  Docket  93-NM-9a-AO. 

Appiioabiiitjr:  All  Model  BAe  146  wrias 
alrplaoes  equipped  with  Dunlap  btakas. 
certificated  ia  any  category. 

Compiianoe:  Required  as  indicated,  imless 
accompHshed  previously. 

To  prevent  loss  of  main  landing  gear 
braluqg  effectiveDeM,  acoocnplish  the 
fbllowiog: 

(a)  Within  180  days  after  the  efiKtive  data 
of  this  AD,  tncraporate  the  mniriTniim  fanke 
wear  limiu  sperified  in  tbe  foUowi^  tafala 
into  the  FAA-approved  maintenance 
inspection  program  and  comply  with  these 
measurementa  thereefier. 


Brake  type 


Carbon 
Carbon 
Steel... 


Brake  part 
na 


AHA  1412^3 
AHA155a'S9 
AHA  145566 


Maximum  brake  wear  Gnit  (inch)— lineal  axiiri 

pin  (inch) 


as  measured  by  the  brake  wear 


2.34*  (1.5"  original 
2.34' (1.5' 
0866". 


p«i  setting  ♦  0.84'- 
pin  settng  +  0.84* 


spacer), 
spacer). 


Mete  1:  The  measuring  tnstr\>ctions  for 
carbon  and  steel  brake  thiclmesses  and 
instructions  for  setting  the  wear  pin  length 
specified  in  tbe  BAe  146  AMM,  Section  32- 
42-24,  or  In  the  Dunlop  CMM.  Section  32- 
42-58,  are  based  currently  on  the  minimum 
brake  thicknesses  specified  In  the  table. 

(b)  An  alternative  method  of  compliance  or 
adiustment  of  the  compliance  time  that 
provides  an  aoceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-lia,  FAA, 
Transport  Airplane  Directorata  Operators 


shall  submit  their  requests  tlirough  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  A.VM-1 13. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  tbe  airplane  to  a  location  where  the 


requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  October 
15, 1993. 

DarreU  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Setvica. 
|FR  Doc  93-25847  Filed  10-20-93;  8:45  am| 
BooMa  coot  4at»-ts-^ 
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14  CFR  Part  39 

[Docket  No.  93-NM-148-A0] 

Airworthiness  Directives;  Fokker 
Model  F-28  Mark  0100  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F-28  Mark  0100 
series  airplanes.  This  proposal  would 
require  inspection,  necessary  repair,  and 
modification  of  the  engine  mount  shear 
shelf  webs.  Tliis  proposal  is  prompted 
by  reports  of  interference  between  the 
engine  mount  shear  shelf  web  and  the 
fixed  cowl  mid  and  aft  hooks,  which 
caused  fatigue  cracks  in  the  web.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  fatigue  cracking 
and  other  damage  to  the  structure  of  the 
shear  shelf  web,  which  subsequently 
could  lead  to  loss  of  the  engine 
moimting  structure. 
DATES:  Comments  must  be  received  by 
December  16, 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  g3-4^M- 
148-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this   . 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA,  Inc.,  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  Aerospace  Engineer. 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2145;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
pro[>osed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
speciHed  above.  All  communications 


received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-148-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-148-AD,  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  Rijksluchtvaartdienst  (RLD). 
which  is  the  airworthiness  authority  for 
The  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Fokker  Model  F-28  Mark 
0100  series  airplanes.  The  RLD  advises 
that  interference  has  been  found  to  be 
possible  between  the  fixed  cowl  mid 
and  aft  hooks,  and  the  engine  mount 
shear  shelf  web.  Aside  from  a  noticeable 
increase  in  vibration  and  the  resulting 
noise,  this  interference  can  cause 
cracking  and  other  damage  to  the  shear 
shelf  web.  which  can  adversely  affect 
the  fatigue  life  of  the  shear  shelf  web. 
Such  fatigue,  if  not  corrected  in  a  timely 
manner,  can  lead  to  structural  failure  of 
the  shear  shelf  web  and  subsequent  loss 
of  the  engine  mounting  structure. 

Fokker  has  issued  Service  Bulletin 
SBFlOO-71-012.  dated  February  7, 
1992.  that  describes  procedures  for 
modifying  the  engine  moimt  shear  shelf 
web.  The  modification  entails 
reinforcing  the  web  to  eliminate  the 
interference  problems.  The  RLD 
classified  this  service  bulletin  as 
mandatory  and  issued  Netherlands 
Airworthiness  Directive  BLA  No.  92- 
032,  dated  February  25. 1992.  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  The  Netherlands. 


This  airplane  model  is  manufactured 
in  The  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  visual  inspection  to  detect  cracking 
and  other  damage  of  the  engine  mount 
shear  shelf  webs  around  the  areas  of  the 
fixed  cowl  mid  and  aft  hooks.  Cracked 
or  damaged  parts  would  be  required  to 
be  repaired  in  accordance  with  the 
applicable  structural  repair  manual. 

This  proposed  AD  also  would  require 
modification  of  the  engine  moimt  shear 
shelf  webs  to  eliminate  the  interference 
problems.  The  modification  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  20  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  120  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $2,390  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$179,800,  or  $8,990  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
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FR  11034,  February  26. 1979):  and  (3)  if 

promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  «  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 

ocation  provided  under  the  caption 

>0DRESSE8." 

List  of  SubiecU  ia  14  OH  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Ainendinent 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviaticm 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 


1.  The  authority  citation  for  part  39 
continues  to  reed  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§38.13    (Amende^ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fakker:  Docket  93-NM-148-AD. 

Applicability:  Modvl  F-28  Mark  0100 
series  airplanes;  having  serial  numbers  11244 
to  11306  inclusive.  11310. 11312. 11313, 
11314.  11316. 11321. 11328.  and  11329; 
certificated  in  any  category. 

Compliance.  Required  a*  indicated,  unless 
accompiished  previously. 

To  prevent  fatigue  cradung  and  other 
damage  to  the  engine  mount  shear  shelf  web, 
which  subsequently  could  lead  to  loes  of  the 
engine  mounting  structure,  accomplish  the 
following: 

(a)  Prim-  to  the  accumulation  of  12.000  total 
flight  hours  or  within  90  days  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

(1)  Conduct  a  detailed  visual  inspection  to 
detect  cracking  or  other  damage  of  the  engine 
mount  shear  shelf  webs  around  the  areas  of 
the  Hxed  cowl  aft  hook  centerline  and  the 
fixed  cowl  mid  hook  centerline.  If  cracking 
or  damage  is  detected,  prior  to  further  flight 
repair  it  in  accordance  with  the  Fokker  F-28 
Mark  0100  Structural  Repair  Manual. 

Mole  1:  Location  of  the  inspection  area  is 
detailed  in  Figure  2  of  Fokker  Service 
Bulletin  SBF10O-71-012,  dated  Fefarvary  7, 
1992. 

(2)  Modify  (reinforee)  the  engine  mount 
shear  shelf  webs  ia  accordaaoe  with  Part  1 
or  Part  2.  at  applicaUe.  of  the 
AccompliahiDeot  Instructiom  of  Fokker 


Service  Bulletin  SBFlOO-71-012.  dated 
February  7. 1992. 

(b)  An  altematiwe  method  of  oonspliance  or 
adjustment  of  the  compliance  ttiae  that 
provides  an  acceptable  level  of  safety  ntay  be 
used  if  approved  by  the  Manager. 
Standaraization  Branch,  FAA.  Transport 
Airplane  Directorate,  ANM-113.  OpOTators 
shall  sutmit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Nate  2:  Information  concerning  the 
existence  of  approved  alternative  ntethods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  utd  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

issued  in  Renloa.  Washii^lon,  on  October 
15. 1993. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airphne 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc  93-25846  Filed  10-20-93;  8.45  am] 
BtuMQ  cooc  4aia-u-p 


DEPARTMENT  OF  THE  INTERfOR 

Office  of  Sudaoe  Mining  Redamatlon 
and  Enforcement 

30CFRPar1901 

Alabama  Abandoned  Mine  Land 
Reclamation  Plan 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

action:  Proposed  rule. 

StiHMARY:  OSM  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
Alri>ama  Abandoned  Mine  Land 
Reclamation  (AMLR)  Plan  (hereinafter 
referred  to  as  the  Alabama  Plan)  under 
the  Surfece  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA) 
submitted  by  Alabama  on  October  1, 
1993.  The  amendment  would  revise  the 
eligibility  date  for  abandoned  mine  land 
reclamation  from  August  3. 1977.  to 
November  S.  1990,  and  woiUd  aCiect 
both  nonemergraicy  and  emOTgency 
reclamation.  The  amendment  is 
intended  to  meet  the  requirements  of 
title  rv  and  the  Federal  regulations. 

This  document  sets  fortn  the  times 
and  locations  that  the  Alabama  Plot  and 
prop>osed  changes  wrill  be  available  for 
public  inspection,  tbe  comment  period 
during  which  interested  persons  may 
submit  written  comments,  and  the 
procedures  that  will  be  followed 
r^arding  a  public  bearing,  if  one  k 
requested. 


DATES:  Written  comments  nasi  be 
received  on  or  before  4  pjn.  oo 
November  22, 1993.  Conunents  received 
after  that  date  will  not  necessarily  be 
considered  in  the  decision  process.  If 
requested,  a  public  hearing  on  tbe 
proposed  amendment  will  be  held  at  1 
p.m.  on  November  15, 1993.  Requests  to 
present  oral  testimony  at  tbe  hearing 
must  be  received  on  or  before  4  p.m.  on 
November  5,  1993. 

AOORESSES:  Written  commenU  should 
be  mailed  or  hand  delivered  to  Jesse 
Jackson,  Jr.,  Director.  Birmii>gham  Field 
Office,  at  the  address  listed  below. 
Copies  of  the  Alabama  program,  tbe 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below, 
during  normal  business  hours,  McHiday 
throu^  Friday,  excluding  holidays. 
Each  requester  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendment  by  contacting  tne  OSM 
Birmingham  Field  Of5ce. 
Birming^iam  Fteld  OfHoe.  13S  Gemini 

Circle,  suite  215,  Birmingham. 

Alabama  3S209.  Telephone:  (205) 

290-7287 
Alabama  Department  of  Industrial 

Relations,  Abandoned  Mine  Lands 

Program.  649  Monroe  Street. 

Montgomery.  Alabama  36130, 

Telephone:  (205)  242-8265. 
FOR  FtMtTHEfl  INFOMIATIOM  CONTACT: 
Jesse  Jackson,  Jr..  Director,  Birmingham 
Field  Office.  (205)  290-7283. 

iTION: 


SUPPLEMENTART 

L  Background  on  the  Alabama  Program 

Title  IV  of  SMCRA.  Public  Law  95-87. 

30  U.S.C  1202  et  seq..  establishes  an 
AMLR  program  for  the  purposes  of 
reclaiming  and  restoring  lands  and 
water  resources  adversely  affected  tnr 
past  mining.  This  program  Is  funded  by 
a  reclamation  fee  imposed  upon  the 

Croduction  of  coal.  As  enacted  in  1977. 
mds  and  waters  eligible  for 
reclamation  were  those  that  were  mined 
or  afTected  by  mining  and  abarnloned  or 
left  in  an  inadequate  reclamation  status 
prior  to  August  3,  1977.  and  for  which 
there  is  no  continuing  rsclaniation 
responsibility  under  State  or  Federal 
law.  The  AhSL  Reclamation  Act  of  1990 
(Pub.  L  101-508.  title  VI,  subtitle  A, 
Nov.  5, 1990.  effective  Oct  1, 1991) 
amended  SMCRA,  30  U.SXl  1231  e( 
seq.,  to  provide  changes  in  the  eligibility 
of  proiect  sites  for  AML  expenditures. 
Title  IV  of  SMCRA  now  provides  for 
redamatian  of  certain  mine  sites  where 
tbe  mining  occurred  after  August  3, 
1997.  These  include  interim  program 
sites  where  bond  forfeiture  proceeds 
were  insufficient  for  adequate 
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reclamation  and  sites  affected  any  time 
between  August  4, 1977,  and  November 
5, 1990.  for  which  there  were 
insufficient  funds  for  adequate 
reclamation  due  to  the  insolvency  of  the 
bond  surety.  Title  IV  provide  that  a 
State  with  an  approved  AMLR  program 
has  the  responsibility  and  primary 
authority  to  implement  the  program. 

The  Secretary  of  the  Interior  approved 
the  Alabama  Plan  on  May  20, 1982. 
Information  pertinent  to  the  general 
background,  revisions,  and  amendments 
to  the  initial  plan  submission,  as  well  as 
the  Secretary's  findings  and  the 
disposition  of  comments  can  be  found 
in  the  May  20, 1982,  Federal  Register 
(47  FR  22062).  Information  concerning 
the  previously  approved  plan  and  the 
proposed  amendments  may  be  obtained 
from  the  agency  offices  listed  under 
ADDRESSES.  Sub.sequent  actions  taken 
with  regard  to  the  Alabama  Plan  can  be 
found  at  30  CFR  901.25. 

The  Secretary  has  adopted  regulations 
at  30  CFR  part  884  that  specify  the 
content  requirements  of  a  State 
reclamation  plan  and  the  criteria  for 
plan  approval.  The  regulations  provide 
that  a  State  may  submit  to  the  Director 
proposed  amendments  or  revisions  to 
the  approved  reclamation  plan.  If  the 
amendments  or  revisions  change  the 
scope  or  major  policies  followed  by  the 
State  in  the  conduct  of  its  reclamation 
program,  the  Director  must  follow  the 
procedures  set  out  in  30  CFR  884.13  in 
approving  or  disapproving  an 
amendment  or  revision. 

n.  Diacusuon  of  Proposed  Amendment 

By  letter  dated  October  1. 1993. 
Alabama  submitted  a  reclamation  plan 
amendment  to  OSM  (Administrative 
Record  No.  AL  0504).  This  formal 
amendment  request  was  preceded  by  a 
letter  dated  July  12, 1993,  which 
requested  that  the  Alabama  Plan  be 
updated  by  revision.  OSM  determined 
on  September  17, 1993,  that  the 
propoised  revision  represented  a  major 
change  in  the  scope  of  the  AMLR 
program  and  would  necessitate 
processing  as  a  formal  Plan  amendment. 
The  proposed  amendment  consists  of 
revised  narratives  to  replace  portions  of 
three  sections  of  the  approved  Alabama 
Plan  as  provided  for  by  30  CFR  884.13. 
Specifically,  the  Alabama  Plan  is  being 
revised  to  modify  the  eligibility  date  for 
AMLR  reclamation  from  August  3. 1977, 
to  November  5, 1990.  This  change  will 
be  applicable  to  both  nonemergency  and 
emergency  AMLR  project  sites  and  vnll 
allow  reclamation  of  sites  mined  for 
coal  after  August  3. 1977. 


m.  Public  Comment  Procedures 


IV.  Procedural  Determinations 


In  accordance  with  the  provision  of 
30  CFR  884.14.  OSM  is  now  seeking 
comments  on  whether  the  amendment 
proposed  by  Alabama  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Alabama  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Birmingham 
Field  Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Records. 

Public  Hearings 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  Usted  under  "TOR  FURTHER 
MFORMATION  CONTACT"  by  4  p.m. 
November  5. 1993.  If  no  one  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepared  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  p>er8ons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  peraon  requests  an 
opportunity  to  comment  at  a  hearing,  a 

Eublic  meeting,  rather  than  a  public 
earing,  may  he  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  OSM  office 
listed  under  "ADDRESSES"  by  contacting 
the  person  listed  under  "FOR  FURTHER 
MFORMATION  CONTACT."  All  SUCh 
meetings  will  be  open  to  the  public  and, 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  Usted  under 
"ADDRESSES."  A  wriUen  summary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 


Executive  Order  12866 

This  proposed  rule  is  not  considered 
a  significant  regulatory  action  under  the 
criteria  of  section  3(f)  of  Executive 
Order  12866.  Therefore,  review  by  the 
Office  of  Management  and  Budget  under 
section  6  of  the  Executive  Order  is  not 
required  prior  to  publication  in  the 
Federal  Register. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  since  each  such 
plan  is  drafted  and  adopted  by  a  specific 
State  or  Tribe,  not  by  OSM.  Decisions 
on  proposed  State  and  Tribal  abandoned 
mine  land  reclamation  plans  and 
revisions  thereof  submitted  by  a  State  or 
Tribe  are  based  on  a  determination  of 
whether  the  submittal  meets  the 
requirements  of  title  IV  of  SMCRA  (30 
U.S.C.  1231-1243)  and  the  Federal 
regulations  at  30  CFR  parts  884  and  888. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  are  categorically 
excluded  firom  compliance  with  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332)  by  the  Manual  of  the 
Department  of  the  Interior  [516  DM  6, 
appendix  8,  paragraph  8.4B(29)]. 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  (or  TribalJ 
submittal  which  is  the  subject  of  this 
rule  is  based  upon  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
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Hence,  this  rule  will  ensure  that  existing 
requirements  established  by  SMCRA  or 
previously  promulgated  by  OSM  will  be 
implemented  by  the  State  (or  Tribe].  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  in  the 
analyses  for  the  corresponding  Federal 
regulations. 

List  of  Subfects  in  30  CFR  Part  901 

Intergovernmental  relations.  Surface 
Mining,  Underground  mining. 

Dated:  October  15, 1993. 
CariCCIoae. 

Assistant  Director.  Eastern  Support  Center 
IFR  Doc.  93-25850  Filed  10-20-93;  8:45  ami 

Bn.UNO  COOC  4310-09-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  155  and  156 
[CQO  90-071a] 

Overflli  Devices 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  public  meeting  and 
availability  of  revised  regulatory 
evaluation. 

euMMARV:  The  Coast  Guard  is 
establishing  regulations  to  require 
overfill  devices  for  tank  vessels  that 
carry  oil  as  their  primary  cargo,  as 
mandated  by  the  Oil  Pollution  Act  of 
1990  (OPA  90).  A  public  meeting  will  be 
held  to  discuss  the  applicability  of.  and 
methods  of  compliance  with,  this 
rulemaking.  The  Coast  Guard  has  also 
placed  a  revised  Regulatory  Evaluation 
(RE),  based  on  changes  and  additional 
data,  in  the  docket  for  public  comment. 
DATES:  A  public  meeting  will  be  held 
between  1  p.m.  and  4  p.m.,  on 
Wednesday,  November  17, 1993. 
Comments  must  be  received  on  or 
before  November  22, 1993. 
ADDRESSES:  The  meeting  wilt  be  held  at 
the  U.S.  Coast  Guard  Headquarters, 
room  2200.  2100  Second  Street.  SW., 
Washington.  DC  20593-0001. 

Comments  concerning  the  public 
meeting  or  the  revised  RE  may  be 
mailed  to  the  Executive  Secretary. 
Marine  Safety  Council.  (G-LRA/3406). 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street.  SW..  Washington,  DC 
20593-0001.  or  may  be  delivered  to 
room  3406  at  the  above  address  between 
8  a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays.  For 
more  information,  the  telephone 
number  is  (202)  267-1477. 


The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters. 
FOR  FURTHER  INFORMATIOH  CONTACT: 
Mr.  Randall  N.  Crenwelge,  Project 
Manager,  Oil  Pollution  Act  (OPA  90) 
Staff,  at  (202)  267-6220. 

SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  90-071a)  and  the  specific  section 
of  the  RE  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  unbound  format 
suitable  for  copying  and  electronic 
niing.  If  not  practical,  a  second  copy  of 
any  bound  materials  is  requested. 
Persons  wanting  acknowledgment  of 
receipt  of  comments  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  the  RE  in  view  of 
the  comments. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Randall 
N.  Crenwelge.  Project  Manager,  and  Ms. 
Pamela  Pelcovits,  Project  Counsel,  OPA 
90  Staff  (G-MS). 

Background  and  Discussion 

On  January  12, 1993.  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled,  "Overfill 
Devices."  in  the  Federal  Register  (58  FR 
4040).  Information  concerning  the 
statutory  and  technical  basis  for  the 
proposed  regulations  are  included  in  the 
preamble  of  that  document. 

The  Coast  Guard  received  32  letters 
commenting  on  the  NPRM.  At  that  time, 
a  public  hearing  was  not  requested. 
Comments  to  the  NPRM  both  favored 
and  discouraged  the  use  of  high  level 
indicating  devices.  Since  the  close  of 
the  comment  period,  the  Coast  Guard 
has  received  several  questions  from 
representatives  of  the  marine  industry. 
Industry  is  concerned  with  the  Coast 
Guard's  final  decision  on  whether  to 
allow  high  level  indicating  devices  or 
stick  gauges  to  serve  as  alternative 
overfill  devices  under  proposed  33  CFR 
155.480. 


The  Coast  Guard  has  reviewed  its 
records  of  tank  overfills  occurring  in 
1990  and  1991.  The  data  show  thai 
inattentive  or  unskilled  personnel  are 
the  most  often  reported  causes  of 
overfill  spills  on  barges.  The  data 
suggest  that  stick  gauges  would  not  have 
prevented  any  of  those  lank  overflows. 

For  example,  one  overfill  incident 
occurred  because  the  tankerman  had  left 
the  barge  to  have  lunch.  Another  overfill 
incident  occurred  when  the  tankerman 
was  busy  sounding  tanks  at  the  forward 
end  of  the  barge.  A  tank  overfilled  at  the 
aft  end  of  the  barge  because  the 
tankerman  was  not  aware  of  its  oil  level. 

Since  data  shows  that  sole  reliance  on 
stick  gauges  is  unwarranted,  the  Coast 
Guard  plans  to  require  an  audible  alarm 
whether  or  not  a  high  level  indicating 
device  is  used.  The  alarm  requirement 
will  address  problems  with  busy  or 
inattentive  tankermen.  The  Coast  Guard 
does,  however,  agree  with  those 
comments  suggesting  that  one  alarm. 
rather  than  two  alarms,  will  be 
sufficient. 

Other  segments  of  the  marine  industry 
have  contacted  the  Coast  Guard  to 
discuss  applicability  and  exemption 
issues.  The  NPRM  proposed  to  exclude 
only  secondary  cargo  carriers  (such  as 
offshore  supply  vessels  (OSVs)  and 
certain  fish  tenders)  and  vessels  with 
cargo  carrying  capacities  of  less  than  40 
cubic  meters  (250  barrels). 

After  a  review  of  data  showed  that 
only  a  small  amount  of  cargo  oil  is 
spilled  from  vessels  with  a  cargo 
carrying  capacity  of  less  than  1,000 
cubic  meters,  the  Coast  Guard  has 
decided  to  raise  the  applicability    ' 
threshold  for  oil  tankers  (as  defined  in 
33  CFR  151.05)  to  those  with  a  capacity 
of  1,000  cubic  meters  (approximately 
6,290  barrels)  or  more. 

Based  on  comments,  the  Coast  Guard 
also  has  decided  to  exempt  existing 
vessels  which  will  be  phased-out  over 
the  next  five  years.  It  agrees  that  this 
exemption  will  eliminate  the 
unrecoverable  costs  of  upgrading 
devices  on  vessels  which  will  soon  be 
taken  out  of  service. 

In  response  to  this  public  input,  the 
Overfill  rulemaking  and  the 
accompanying  preliminary  RE  have 
been  revised.  A  copy  of  the  revised  RE 
has  been  placed  in  the  pubhc  docket 
(CGD  90-O17a)  and  is  available  for 
inspection  or  copying  at  the  address 
listed  herein.  The  Coast  Guard  is  also 
soliciting  comment  on  the  revised  RE. 

To  further  address  these  issues,  the 
Coast  Guard  will  conduct  a  public 
meeting  on  November  17, 1993,  to 
obtain  information  from  the  public  on 
the  applicability  provisions  of.  and  the 
methods  of  compliance  with,  the  NPRM. 


\' 
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The  public  meeting  will  include 
discussions  of  the  benefits  and 
disadvantages  of  high  level  indicating 
de^des.  si^  as  the  problems  of  human 
enror.'The  Coast  Guard  is  especially 
interested  in  the  public's  evaluation  of 
the  effectiveness  and  costs  of  the 
proposed  devices. 

Dated:  October  4. 1993. 
(oseph  J.  .\agelo. 

Acting  Chief.  Office  of  Marine  Safety.  Security 

6r  Ennronmenta]  Protection. 

|FR  Doc.  93-25654  Filed  10-20-93.  8:45  ami 

BItUNC  COM  «t1»-«4-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  180. 185,  and  186 
(OPP-W5W7;  Fm.-4«3»-8] 
RIN  No.  207<>-AC18 

CarbophenotWon;  Proposed 
Revocation  of  Tolerances 

AGENCy;  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
revoke  all  tolerances  on  raw  agricultural 
commodities,  and  all  food  ahd  feed 
additive  regulations,  for  residues  of  the 
insecticide  carbophenothion.  EPA  is 
initiating  this  action  because  all 
registered  uses  of  carbophenothion  on 
these  commodities  have  been  cancelled. 
Therefore,  there  is  no  need  to  maintain 
the  tolerances.  Ample  time  has  elapsed 
for  treated  items  to  clear  the 
marketplace  as  these  uses  have  been 
cancelled  for  over  3  years. 
OATHS:  Written  comments,  identified  by 
the  document  control  number  OPP- 
300297.  must  be  received  on  or  before 
November  22. 1993  in  the  Federal 
Register. 

A00ftESS£S:  By  mail,  submit  comments 
to;  Public  Response  and  Program 
Resources  Branch.  Field  Operations 
Division  (7506C).  Office  of  Pesticide 
Programs,  En\'irorunental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460.  In  person,  deliver  comments 
to:  Rm.  1128.  Cr>'Stal  Mall  #2. 1921 
Jefferson  Davis  Highway.  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
'Confidential  Business  Information" 
(CBl).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 


contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  wrill  be  available  for  public 
inspection  in  Rm.  1128  at  the  address 
given  above,  from  8  a.m.  to  4  p.m. 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FURTHER  IMFORMATION  CONTACT:  By 
mail:  Paul  Parsons.  Special  Review  and 
Reregistration  Division  (7508W),  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington,  DC  20460.  Office  location 
and  telephone  number  Special  Review 
Branch,  Rm.  VVF32G5,  Crystal  Station 
#1.  2800  Crystal  Drive.  Arlington.  VA 
222U2.  Telephone:  703-308-8037.      ^ 
SUPPLEMBITARY  MIFORMATION:  This 
document  proposes  the  revocation  of 
tolerances  established  under  sections 
408  and  409  of  the  Federal  Food,  Drug. 
and  Cosmetic  Act  (FFDCA)  (21  U.S.C. 
346(a)  and  348)  for  residues  of  the 
insecticide  carbophenothion  in  or  on 

the  commodities  listed  in  40  CFR 

180.156.  40  CFR  185.700.  and  40  CFR 
186.700.  These  commodities  are:  alfalfa 
(fresh  and  hay);  almond  hulls;  apples; 
apricots;  beans  (dry):  beans,  lima 
(succulent):  beans,  snap  (succulent); 
bean  straw;  beets,  garden  (root  and  top); 
blueberries;  cantaloupe;  cattle  fat; 
cherries;  clover  (fresh  and  hay);  com 
(kernels  plus  cob  with  husks  removed): 
com  forage;  cottonseed,  undelinted; 
crabapples;  cucumbers;  eggplants;  figs: 
goats,  fet;  grapefmit:  grapes;  hogs,  fat; 
"  lemons;  limes;  milk;  nectarines:  olives: 
onions  (dry  bulb  and  green):  oranges; 
peaches;  pears;  peas  (succulent);  pecans; 
peppers;  pimentos;  plums  (fresh 
pmnes);  quinces:  sheep,  fat;  sorghimi. 
forage:  sorghum,  grain:  soybeans 
(succulent):  spinach;  strawberries; 
sugarbeets  (roots  and  tops);  summer 
squash;  tangerines;  tomatoes;  walnuts 
and  watermelons  (160.156):  dried  tea 
(185.700):  and  dehydrated  citrus  pulp 
and  citms  meal  for  cattle  feed  (186.700). 
All  uses  of  carbophenothion  products 
have  been  cancelled,  and  any  provision 
for  sales  and/or  distribution  of  stocks 
has  expired. 

In  Oictober  1989,  all  registrations 
under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
of  pesticide  products  containing  the 
insecticide  carbophenothion  were 
cancelled.  Because  carbophenothion  is 
no  longer  registered  in  the  U.S.  for  use 
on  any  food  or  animal  feed  crops,  and 
a  tolerance  is  generally  not  necessary  for 
a  pesticide  chemical  which  is  not 
registered  for  the  particular  food  use, 
EPA  now  proposes  to  revoke  the 


tolerances  listed  in  40  CFR  180.156. 
185.700,  and  186.700  for  residues  of 
carbophenothion . 

Since  the  registrations  for 
carbophenothion  products  were 
cancelled  over  3  years  ago.  existing 
stocks  of  those  products  should  have 
been  depleted.  Thus.  EPA  believes  there 
has  been  adequate  time  for  legally 
treated  agricultural  commodities  to  have 
gone  through  the  channels  of  trade. 
Further,  there  is  no  anticipation  of  a 
residue  problem  due  to  environmental 
contamination.  Consequently,  no  action 
levels  will  be  recommended  to  replace 
the  tolerances  upon  their  revocation. 

Any  person  who  has  registered  or 
submitted  an  application  for  the 
registration  of  a  pesticide  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended, 
which  contains  carbophenothion  may 
request  within  30  days  after  publication 
of  this  document  in  the  Federal  Register 
that  this  rulemaking  proposal  as  it 
pertains  to  the  section  408  tolerances  be 
referred  to  an  Advisory  Committee  in 
accordance  with  section  40B(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA). 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  doomient 
conti-ol  number  IOPP-3002971.  All 
written  conunents  filed  pursuant  to  this 
notice  will  be  available  for  public 
inspection  in  Rm.  1128,  CM  #2,  1921 
Jefferson  Davis  Highway,  Arlington.  VA. 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  except  legal  holidays. 

In  order  to  satisfy  requirements  for 
analysis  as  specified  by  Executive  Order 
12291  and  the  Regulatory  Flexibility 
Act.  EPA  has  analyzed  the  costs  and 
benefits  of  this  proposal.  This  analysis 
is  available  for  public  inspection  in  Rm. 
1128  at  the  address  given  above. 

Other  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  the 
Agency  must  determine  whether  a 
proposed  regulatory  action  is  "major" 
and  therefore  subj^  to  requirements  of 
a  Regulatory  Impact  Analysis.  The 
Agency  has  determined  that  this 
proposed  rule  is  not  a  major  regulatory 
action,  i.e..  it  will  not  result  in:  (1)  An 
annual  efl^ect  on  the  economy  of  $100 
million  or  more:  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  and 
individual  industries.  Federal.  State  or 
local  government  agencies,  or 
geographic  regions:  or  (3)  significant 
adverse  effects  on  competition. 
emplo>Tnent.  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
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enterprises  to  conip>ete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980  (Pub.  L.  96-354;  94  Stat.  1164.  5 
U.S.C  601  et  seq.).  and  it  has  been 
determined  that  it  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses,  small 
governments,  or  small  organizations. 
This  regulatory  action  is  intended  to 
prevent  the  sale  of  food  commodities 
containing  pesticide  residues  where  the 
subject  pesticide  has  been  used  in  an 
unregistered  or  illegal  maimer.  Since  all 
domestic  registrations  for  use  of 
carbophenothion  were  cancelled  over  3 
years  ago,  it  is  anticipated  that  no 
economic  impact  would  occur  at  any 
level  of  business  enterprises  if  the 
related  tolerances  were  revoked. 
Accordingly,  1  certi^  that  this 
regulatory  action  does  not  require  a 
separate  regulatory  flexibihty  analysis 
under  the  Regulatory  Flexibihty  Act. 

C.  Paperwork  Reduction  Act 

This  proposed  regulatory  action  does 
not  contain  any  information  collection 
requirements  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C  3501  et  seq. 

List  of  Subjects  in  40  CFR  Parts  180, 
1S5.  and  186 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  Commodities,  Food 
additives.  Feed  Additives,  Pesticides 
and  pests,  Rei>orting  and  recorkeeping 
requirements. 

Dated:  October  1, 1993. 

Susan  H.  Wayiuid, 

Acting  Assistant  Administrator  for 
Prevention.  Pesticides  and  Toxic  Substances. 

Therefore,  it  is  proposed  that  chapter 
I  of  title  40  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

PART  180-{AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

f  180.156    [Removed] 

b.  By  removing  §  180.156 
Carbophenothion;  tolerances  for 
residues. 

PART  185-{AMENDED] 

2.  In  part  185: 


a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C  348. 

§  185.700    [Removedl 

b.  By  removing  §  185.700 
Carbophenothion. 

PART  18&-{AMENDED] 

3.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C  348. 

9186.700    [Removed] 

b.  By  removing  §  186.700 
Carbophenothion. 

|FR  Doc.  93-25934  Filed  10-20-93;  845 ami 
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rNTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1039 

[Ex  Parte  Na  346  (Sub-No.  34)] 

Rail  General  Exemption  Autttorit^— 
Exemption  of  Hydraulic  Cement 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  proi>osed  rulemaking. 

SUMMARY:  The  Commission  is 
investigating  whether  to  exempt  from 
regulation  the  rail  transportation  of 
hydraulic  cement  If  this  commodity  is 
exempted,  it  will  be  added  to  the  list  of 
exempt  commodities  in  the 
Commission's  regulations  as  Standard 
Transportation  Commodity  Code  (STCC) 
No.  324,  and  the  exemption  will  be 
subject  to  the  conditions  and  limitations 
provided  therein. 

DATES:  Comments  are  due  on  November 
22,  1993. 

ADDRESSES:  Participants  must  send  an 
original  and  10  copies  of  their  statement 
referring  to  Ex  Parte  No.  346  (Sub-No. 
34)  to:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maynard  H.  Dixon,  Jr.,  (202)  927-5293. 
or  Joseph  H.  Dettmar,  (202)  927-5660. 
(TDD  for  hearing  impaired:  (202)  927- 
5721.) 

SUPPLEMENTARY  INFORMATION:  hi  Ex 
Parte  No.  346  (Sub-No.  29),  Rail  General 
Exemption  Authority — Petition  of  AAR 
To  Exempt  Rail  Transportation  of 
Selected  Commodity  Groups,  the 
railroad  petitioners  requested  that  we 
commence  separate  investigations  of 
whether  this  and  five  other  commodity 


groups  involved  in  that  proceeding 
should  be  exempted  from  regulation 
pursuant  to  49  U.S.C  10505.  By  this  and 
four  other  notices  of  proposed 
rulemaking  published  today  in  the 
Federal  Register,  we  are  granting  this 
request  by  launching  five  separate 
investigations. 

Persons  submitting  comments  should 
address  whether  the  exemption  of  this 
commodity  meets  the  statutory  criteria 
of  section  10505.  Especially  useful 
would  be  modal  market  share  data, 
revenue-to-variable  cost  ratio  data,  and 
data  indicating  the  percentage  of  rail 
shipments  that  may  already  be  moving 
exempt  from  regulation. 

Attached  to  this  notice  as  an  appendix 
is  information  derived  from  our  waybill 
sample  that  we  propose  to  consider  as 
part  of  the  record.  Interested  persons  are 
invited  to  comment  on  this  information. 
Persons  seeking  data  or  work  papers 
underlying  this  information  should 
contact  Thomas  A.  Schmitz  at  (202) 
927-5720.  Persons  seeking  waybill  data 
must  comply  with  49  CFR  1244.8. 

Environmental  and  Energy 
Considerations 

We  preUminarily  conclude  that,  if  an 
exemption  were  granted,  it  would  not 
significantly  affect  either  the  quality  of 
the  hiunan  environment  or  the 
conservation  of  energy  resources.  We 
invite  comments  in  this  area. 

Regulatory  Flexibility  Ad  CerlificatioD 

Pursuant  to  5  U.S.C  605(b),  we 
preliminarily  conclude  that  an 
exemption  would  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  No  new 
regulatory  requirements  would  be 
imposed,  directly  or  indirectly,  on  such 
entities.  If  an  exemption  were  granted, 
it  would  be  based  on  a  finding  that  (a) 
the  transportation  at  issue  was  of 
limited  scope  and/or  (b)  regulation  of 
this  transportation  was  not  necessary  to 
protect  shippers  (including  small 
shippers)  from  abuse  of  market  power. 
See  49  U.S.C  10505(a).  These 
requirements  make  it  unUkely  that  a 
substantial  number  of  small  entities 
would  be  significantly  affected.  We 
invite  comments  in  this  area. 

List  of  Subjects  in  49  CFR  Part  1039 

Agricultural  commodities,  Interroodal 
transportation.  Manufactured 
commodities.  Railroads. 

Authority:  49  U.SC  10321, 10505, 10708, 
10762,  and  11105;  5  U.S.C  553. 

Decided:  October  7. 1993. 

By  the  Q)mniission,  Chainnsn  McDonald. 
Vice  Chairman  Siminons,  Commissioners 
Philhps,  Philbin  and  Walden.  Vice  Chairman 
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Simmons  dissented  with  a  separate 

expression. 

Sidney  L.  StrickUad.  |r.. 

Secretary. 

Note:  The  following  Appendix  will  not 
appear  in  the  Code  of  Federal  R^ulations. 

Appendix 

Shown  below  is  an  array  of  revenue- 
to-\-ariable  cost  (R/VQ  ratios  for  STCC 
No.  32411.  hydraulic  cement.  These 
ratios  were  developed  by  the 
Commission's  OfTice  of  Economics 
through  a  sorting  of  the  costed  wa)^)!!! 
file.  TTie  computerized  waybill  file 
provides  a  stratified  sample  of  waybills 
reported  by  all  United  States  railroads 
that  terminate  more  than  4,500  cars 


annually.  It  is  me  most  representative 
and  reliable  ^^ple  of  rail  freight  trafTic 
publicly  avmlable. 

Unit  cost  data,  applicable  to 
individual  class  I  carriers,  were  applied 
to  the  movement  characteristics 
contained  on  each  waybill  record  using 
costing  procedures  adopted  by  the 
Commission. »  Regional  cost  data  were 
used  for  class  II  and  class  111  carriers. 
Rates  applicable  to  each  sample 
movement  were  taken  directly  from  the 
waybill  file.  However,  certain  class  I 
carriers  report  estimated  tariff  revenues 
in  place  of  actual  contract  rates.  Those 
carriers  provide  the  Commission  with  a 
rate  decoder  that  can  be  used  to 

STCC  3241 1— Hydrauuc  Cement 


ascertain  the  actual  contract  rate 
applicable  to  each  of  those  coded 
waybills.  The  R/VC  ratios  profiled 
below  reflect  the  actual  contract  rates 
for  those  carriers  reported  rates  for  all 
others. 

In  each  row  in  the  table  below, 
expanded  data  >  have  been  depicted  for 
the  estimated  industry  revenues, 
variable  costs,  and  car  counts  associated 
with  the  movement  of  this  commodity 
in  calendar  years  1991  and  1992. 
Additionally,  the  tables  show  the 
average  RA'C  ratio  applicable  to  all  rail 
movements  of  this  commodity  as  well  as 
a  percentage  array  of  revenues  in 
various  RA^C  (profitability)  categories. 


Calendar 
year 

Number 
of  way- 
bills 

Total 
carloads 

Carloads 

>160 

Revenue 
(SOOO) 

Variable 

cost 

(SOOO) 

Average  R/VC  rato  (%)  Percent  of  revenue  in 
eacti  RA/C  category 

RA/C>100 

R/VC 
>100-<140 

RA/C 
>140-<180 

RA/c>ieo 

1992 

1991 

3,082 
2,919 

173,238 
159.708 

31.532 
29.324 

192.278 
179.713 

142,919 
133.586 

134.54 
134  53 

10.75 
12.23 

41.80 
40.34 

28.66 
28.91 

18.78 
18.52 

The  R/VC  ratios  depicted  above  show 
that,  on  average,  the  rail  revenues  for 
the  transportation  of  hydraulic  cement 
have  exceeded  variable  costs  by  a 
margin  of  over  30%.  However,  those  R/ 
VC  ratios  may  be  somewhat  overstated 
to  the  extent  that  some  reported  rates 
may  reflect  tariffs  rather  than  the 
contracts  that  actually  apply  to  the 
traffic.  Additionally,  even  reported 
contract  rates  may  be  overstated  to  the 
extent  they  do  not  reflect  year-end 
adjustments  applicable  to  volume 
incentive  provisions  of  the  contract. 
This  would  likewise  overstate  the  R/VC 
ratios  shown  above. 

We  estimate  that,  nationwide.  31.532 
carloads  in  calendar  year  1992  and 
29.324  carloads  in  calendar  year  1991 
generated  R/VC  ratios  higher  than  the 
jurisdictional  threshold  (180%).  Thus. 
18%  of  the  total  carloads,  which 
represented  19%  of  total  industry 
revenues  from  this  commodity,  in 
calendar  years  1992  and  1991.  could 
potentially  fall  within  our  regulatory 
review. 

However,  the  Commission's  data 
indicate  that  approximately  24%  of  all 
rail  revenues  from  hydraulic  cement  are 
contract  rates.  Because  only  some 
railroads  voluntarily  indicate  whether 


■  The  costing  proces*.  which  develops  system 
average  co«ts.  was  adopted  (>y  the  Commission  in 
Ex  Pane  No.  431  (Sub-No.  1).  Adoption  Of  The 
Uniform  Railroad  Costing  System  As  A  General 
Purpose  Costing  System  For  All  Regulatory 
Purposes.  5  LC.C2d  aM-933  (19891  The  costing 
process  was  also  modifiad  to  include  "make-whole 


or  not  their  sampled  lAraybill  movements 
are  moved  under  contract,  the  true 
extent  of  contract  rates  associated  with 
this  commodity  is  likely  to  be  much 
higher. 

IFR  Doc  93-25920  Filed  10-20-93;  8:45  am) 
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49  CFR  Part  1039 

[Ex  Parte  No.  346  (Sub4to.  33)] 

Rail  General  Exemption  Authority — 
Exemption  of  Paints,  Enamels, 
Lacquers,  Shellacs,  Etc 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Commission  is 
investigating  whether  to  exempt  from 
regulation  the  rail  transportation  of 
paints,  enamels,  lacquers,  shellacs,  and 
other  commodities  included  writhin 
Standard  Transportation  Conunodity 
Code  (STCC)  No.  285.  If  these 
commodities  are  exempted,  they  will  be 
added  to  the  hst  of  exempt  commodities 
the  Commission's  regulations,  and  the 
exemption  will  be  subject  to  the 


conditions  and  liniitations  provided 
therein. 

DATES:  Comments  are  due  on  November 
22,  1993.  There  will  be  only  one  round 
of  comments. 

ADDRESSES:  Participants  must  send  an 
original  and  10  copies  of  their  statement 
referring  to  Ex  Parte  No.  346  (Sub-No. 
33)  to:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maynard  H.  Dixon,  Jr.,  (202)  927-5293, 
or  Joseph  H.  Dettmar,  (202)  927-5660. 
(TDD  for  hearing  impaired:  (202)  927- 
5721.) 

SUPPt.EMENTARY  INFORMATION:  In  Ex 
Parte  No.  346  (Sub-No.  29).  Rail  General 
Exemption  Authority — Petition  Of  AAR 
To  Exempt  Rail  Transportation  Of 
Selected  Commodity  Croups,  the 
railroad  petitioners  requested  that  we 
commence  separate  investigations  of 
whether  this  and  five  other  commodity 
groups  involved  in  this  proceeding 
should  be  exempted  from  regulation 
pursuant  to  49  U.S.C.  10505.  By  this  and 
four  other  notices  of  proposed 
rulemaking  published  today  in  the 
Federal  Register,  we  are  granting  this 


adjustments"  recently  adopted  by  the  Commission 
in  a  joint  decision  in  Ex  Parte  No.  399.  Cost 
Recovery  Percentage  and  Ex  Parte  No.  431  (Sub-No. 
2).  Review  Of  The  General  Purpose  Coating  System, 
(not  primed)  served  March  1.  1991, 

2The  waybill  sample  data  allow  estimation  of 
industry  totals  lor  revenues,  variable  costs,  and  car 


c»unts.  Because  the  wayt>ill  file  prawides  a  stratified 
sample  of  termiiuted  railroad  shipments.  ■ 
statistical  expansion  factor,  related  to  the  sampling 
rate,  is  associated  with  each  stratum  to  estimate 
Industry  totals. 


Federal  Register  /  Vol.  58,  No.  202  /  Thursday,  October  21.  1993  /  Proposed  Rules  54319 


request  by  launching  five  separate 
investigations. 

Persons  submitting  comments  should 
address  whether  the  exemption  of  these 
commodities  meets  the  statutory  criteria 
of  section  10505.  Especially  useful 
would  be  modal  market  share  data, 
revenue-to- variable  cost  ratio  data,  data 
indicating  the  percentage  of  rail 
shipments  that  may  already  be  moving 
exempt  from  regulation,  and 
information  as  to  whether  subclasses  of 
STCC  No.  285  merit  special  treatment. 

Attached  to  this  notice  as  an  appendix 
is  information  derived  ht>m  our  waybill 
sample  that  we  propose  to  consider  as 
part  of  the  record.  Interested  persons  are 
invited  to  comment  on  this  information. 
Persons  seeking  data  or  work  papers 
underlying  this  information  should 
contact  Thomas  A.  Schmitz  at  (202) 
927-5720.  Persons  seeking  waybill  data 
must  comply  with  49  CFR  1244.8. 

Eavironmental  and  Energy 
Considerations 

We  preliminarily  conclude  that,  if  an 
exemption  were  granted,  it  would  not 
significantly  affect  either  the  quality  of 
the  human  environment  or  the 
conservation  of  energy  resources.  We 
invite  comments  in  this  area. 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  5  U.S.C.  605(b),  we 
preliminarily  conclude  that  an 
exemption  would  not  have  significant 
economic  impact  on  a  substantial 
numt)er  of  small  entities.  No  new 


regulatory  requirements  would  be 
imposed,  directly  or  indirectly,  on  such 
entities.  If  an  exemption  were  granted, 
it  would  be  based  on  a  fmding  that  (a) 
the  transportation  at  issue  was  of 
limited  scope  and/or  (b)  regulation  of 
this  transportation  was  not  necessary  to 
protect  shippers  (including  small 
shippers)  from  abuse  of  market  power. 
See  49  U.S.C.  10505(a).  These 
requirements  make  it  unlikely  that  a 
substantial  number  of  small  entities 
would  be  significantly  affected.  We 
invite  comments  in  this  area. 

List  of  Subjects  in  49  CFR  Part  1039 

Agricultural  commodities.  Intermodal 
transportation.  Manufactured 

commodities.  Railroads. 

Authority:  49  U.S.C  10321. 10505, 10708, 
10762.  and  11105;  5  U.S.C  553. 

Decided:  Octot>er  7. 1993. 

By  the  Conunission.  Chairman  McDonald. 
Vice  Chairman  Simmons,  Commissioners 
Phillips.  Philbin  and  Walden.  Vice  Chaimian 
Simmons  dissented  with  a  separate 
expression. 

Sidney  L.  StriGkland.  Jr., 
Secretary. 

Note:  The  following  Appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix 

Shown  below  is  an  array  of  revenue- 
to-variable  cost  (R/VC)  ratios  for  STCC 
No.  285,  paints,  enamels,  lacquers, 
shellacs,  etc  These  ratios  were 
deveIop)ed  by  the  Commission's  Office 
of  Economics  through  a  sorting  of  the 


costed  waybill  file.  The  computerized 
waybill  file  provides  a  stratified  sample 
of  waybills  reported  by  all  United  States 
railroads  that  terminate  more  than  4.500 
cars  annually.  It  is  the  most 
representative  and  reliable  sample  of 
rail  freight  traffic  publicly  available. 

Unit  cost  data,  applicaole  to 
individual  class  I  carriers,  were  applied 
to  the  movement  characteristics 
contained  on  each  waybill  record  using 
costing  procedures  adopted  by  the 
Commission.'  Regional  cost  data  were 
used  for  class  II  and  class  III  carriers. 
Rates  applicable  to  each  sample 
movement  were  taken  directly  from  the 
waybill  file.  However,  certain  class  I 
carriers  report  estimated  tariff  revenues 
in  place  of  actual  contract  rates.  Those 
carriers  provide  the  Commission  with  a 
rate  decoder  that  can  be  used  to 
ascertain  the  actual  contract  rate 
applicable  to  each  of  those  coded 
waybills.  The  R/VC  ratios  profiled 
below  reflect  the  actual  contract  rates 
for  those  carriers  reported  rates  for  all 
others. 

In  each  row  in  the  table  below, 
expanded  data  ^  have  been  depicted  for 
the  estimated  industry  revenues, 
variable  costs,  and  car  counts  associated 
with  the  movement  of  these 
commodities  in  calendar  years  1991  and 
1992.  Additionally,  the  table  shows  the 
average  R/VC  ratio  applicable  to  all  rail 
movements  of  these  commodities  as 
well  as  a  percentage  array  of  revenues 
in  various  R/VC  (profitability) 
categories. 


STCC  285— Paints,  Enamels,  Lacquers,  Sheixacs.  Etc. 


Calendar  year 


Numtjer 

ot  way- 

btUs 


Total 
carloads 


Carloads 
>180 


Revenue 
{SOOOi 


Variatile 

cost 

($000) 


Average 

R/VC 
ratio  (%) 


Percent  of  revenue  in  each  R/VC  category 


R/VC  <1 00 


R/VC 
>100-<140 


R/VC 
>t40-<180 


R/VC  >1 80 


\t 


269 

261 


11306 
11,624 


800 

1.100 


16.286 
15.917 


13.604 
13.257 


119.72 
120.07 


23.42 
29.95 


32.53 
27.87 


21.55 
15.07 


22.50 
27.12 


The  R/VC  ratios  depicted  above  show 
that,  on  average,  the  rail  revenues  for 
the  transportation  of  paint,  enamels, 
lacquers,  shellacs,  etc.  have  exceeded 
variable  costs  by  only  a  sli^t  margin. 
Those  R/VC  ratios  may  be  somewhat 
overstated  to  the  extent  that  some 
reported  rates  may  reflect  tariffis  rather 
than  the  contracts  that  actually  apply  to 
the  traffic.  Additionally,  even  reported 
contract  rates  may  be  overstated  to  the 


•  The  costing  proces».  which  develops  system 
average  costs.  w«s  adopted  t>y  the  Commission  in 
Ex  Parte  No.  431  (Sub-No.  1).  Adoption  Of  Ttie 
Uniform  Railroad  Coetinj;  System  As  A  General 
PurpOM  CosUng  System  For  All  Regulatory 
Purposes.  5  I.CC2d  894-933  (1989).  Tlw  costing 
process  was  also  modified  to  include  "make-whole 


extent  they  do  not  reflect  year-end 
adjustments  applicable  to  volume 
incentive  provisions  of  the  contract. 
This  would  likewise  overstate  the  R/VC 
ratios  shown  above. 

We  estimate  that,  nationwide,  880 
carloads  in  calendar  year  1992  and 
I.ICX)  carloads  in  calendar  year  1991 
generated  R/VC  ratios  higher  than  the 
jurisdictional  threshold  (180%). 
Therefore,  approximately  9%  of  the 


adjustments"  recently  adopted  by  the  Commission 
in  a  joint  decision  (n  Ex  Parle  No.  399.  Cost 
Recovery  f^rcentag*  and  Ex  Parte  No.  431  (Sub-Na 
2).  Review  Of  Tt>e  General  Purpoae  Costing  System, 
(not  printed)  served  March  1, 1MX 

>Tbe  waybill  sample  data  allow  estimation  of 
industry  totals  for  revenues,  variable  costs,  and  car 


total  carloads,  which  represented  23% 
and  27%  of  total  industry  revenues  ht>r 
this  commodity  (in  1992  and  1991. 
respectively),  could  potentially  fall 
within  our  regulatory  review. 

Additionally,  the  Commission's  data 
indicate  that  approximately  22%  of  all 
rail  revenues  from  these  commodities 
are  contract  rates.  Because  not  all 
railroads  voluntarily  indicate  whether 
or  not  their  sampled  waybill  movements 


counts.  Because  the  Waybill  File  provides  a 
stratified  sample  of  terminated  railroad  shipments, 
a  statistical  expansion  factor,  related  to  the 
sampling  rate,  is  associated  nvitb  each  stratum  to 
estimate  industry  totals. 
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are  moved  under  contract,  the  true 
extent  of  contract  rates  associated  with 
these  commodities  is  likely  to  be  higher. 
Likewise,  our  data  show  that  over  43% 
of  the  industry's  1991  and  1992 
revenues  from  these  commodities  were 
derived  from  movements  in  exempt 
equipment  (TOFC  or  boxcar). 

|FR  Doc.  93-25921  Filed  10-20-93;  8:45  am) 
BILUNG  COOC  7035-01-^ 


49  CFR  Pan  1039 

[Ex  Parte  No.  34«  (SutyNo.  30)] 

Rail  General  Exemption  Authority- 
Exemption  of  Rock  Salt,  Salt 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  is 
investigating  whether  to  exempt  from 
regulation  the  rail  transportation  of  rock 
salt  and  salt.  If  these  commodities  are 
exempted,  they  will  be  added  to  the  list 
of  exempt  commodities  in  the 
Commission's  regulations  as  Standard 
Transportation  Commodity  Code  (STCC) 
Nos.  14715  (rock  sah)  and  28991  (sah). 
and  the  exemption  will  be  subject  to  the 
conditions  and  limitations  provided 
therein. 

DATES:  Comments  are  due  on  November 
22,  1993. 

ADDRESSES:  Participants  must  send  an 
original  and  10  copies  of  their  statement 
referring  to  Ex  Parte  No.  346  (Sub-No. 
30)  to:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maj-nard  H.  Dixon,  Jr.,  (202)  927-5293. 
or  Joseph  H.  Dettmar,  (202)  927-5660. 
(TDD  for  hearing  impaired:  (202)  927- 
5721.) 

SUPPLEMENTARY  INFORMATION:  In  Ex 
Parte  No.  346  (Sub-No.  29),  Rail  General 
Exemption  Authority — Petition  Of  AAR 
To  Exempt  Rail  Transportation  Of 
Selected  Commodity  Groups,  the 
railroad  petitioners  requested  that  we 
commence  separate  investigations  of 
whether  these  and  four  other 
commodity  groups  involved  in  that 
proceeding  should  be  exempted  from 
regulation  pursuant  to  49  U.S.C.  10505. 
By  this  and  four  other  notices  of 
proposed  rulemaking  published  today 
in  the  Federal  Register,  we  are  granting 


this  request  by  launching  five  separate 
investigations. 

We  are  considering  rock  salt  and  salt 
jointly  in  this  proceeding  because  it 
appears  that  these  commodities  have 
similar  transportation  characteristics. 
Interested  persons  may  address  the 
appropriateness  of  an  exemption  for 
either  of  these  commodities  on  a 
separate  basis,  however. 

Persons  submitting  comments  should 
address  whether  the  exemption  of  these 
commodities  meets  the  statutory  criteria 
of  section  10505.  Especially  useful 
would  be  modal  market  share  data, 
revenue-to-variable  cost  ratio  data,  and 
data  indicating  the  [>ercentage  of  rail 
shipments  that  may  already  be  moving 
exempt  from  regulation. 

Attached  to  this  notice  as  an  appendix 
is  information  derived  from  our  waybill 
sample  that  we  propose  to  consider  as 
part  of  the  record.  Comments  are  invited 
on  this  information.  Persons  seeking 
data  or  work  papers  underlying  this 
information  should  contact  Thomas  A. 
Schmitz  at  (202)  927-5720.  Persons 
seeking  waybill  data  must  comply  with 
49  CFR  1244.8.  Environmental  and 
Energy  Considerations 

We  preliminarily  conclude  that,  if  an 
exemption  were  granted,  it  would  not 
significantly  affect  either  the  quality  of 
the  human  environment  or  the 
conservation  of  energy  resources.  We 
invite  comments  in  this  area. 

Regulatmy  Flexibility  Act  Certificatioii 

Pursuant  to  5  U.S.C  605(b).  we 
preliminarily  conclude  that  an 
exemption  would  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  No  new 
regulatory  requirements  would  be 
imposed,  directly  or  indirectly,  on  such 
entities.  If  an  exemption  were  granted, 
it  would  be  based  on  a  finding  that  (a) 
the  transportation  at  issue  was  of 
limited  scope  and/or  (b)  regulation  of 
this  transportation  was  not  necessary  to 
protect  shippers  (including  small 
shippers)  from  abuse  of  market  power. 
See  49  U.S.C  ie505(a).  These 
requirements  make  it  unlikely  that  a 
substantial  number  of  small  entities 
would  be  significantly  affected.  We 
invite  comments  in  this  area. 

List  of  Subjects  in  49  CFR  Pari  1039 

Agricultural  commodities,  Intermodal 
transportation.  Manufactured 
commodities.  Railroads. 


Authority:  49  U.S.C  10321. 10M)5, 10708. 
10762,  and  11105;  S  U.S.C  553. 

Decided:  October  7, 1993. 

By  the  Commission.  Chairman  McDonald, 
Vice  Chairman  Simmons,  Commissioners. 
Phillips,  Philbin  and  Walden.  Vice  Chairman 
Simmons  dissented  with  a  separate 
expression. 

Sidney  L.  Strickland.  Jr- 
Secretary. 

Note:  The  following  Appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix 

Shown  below  are  separate  arrays  of 
revenue-to-variable  cost  (RA^C)  ratios 
for  rock  salt  and  sah.  These  ratios  were 
developed  by  the  Commission's  Office 
of  Economics  through  a  sorting  of  the 
costed  waybill  file.  The  computerized 
waybill  file  provides  a  stratified  sample 
of  waybills  reported  by  all  United  States 
railroads  that  terminate  more  than  4,500 
cars  annually.  It  is  the  most 
representative  and  reliable  sample  of 
rail  freight  traffic  pubUcly  available. 

Unit  cost  data,  applicable  to 
individual  class  I  carriers,  were  applied 
to  the  movement  characteristics 
contained  on  each  waybill  record  using 
costing  procedures  adopted  by  the 
Commission.'  Regional  cost  data  were 
used  for  class  D  and  class  HI  carriers. 
Rates  applicable  to  each  sample 
movement  were  taken  directly  from  the 
waybill  file.  However,  certain  class  I 
carriers  report  estimated  tariff  revenues 
in  place  of  actual  contract  rates.  Those 
carriers  provide  the  Commission  with  a 
rate  decoder  that  can  be  used  to 
ascertain  the  actual  contract  rate 
applicable  to  each  of  those  coded 
waybills.  The  RA'C  ratios  profiled 
below  reflect  the  actual  contract  rates 
for  those  carriers  reported  rates  for  all 
others. 

In  each  row  in  the  tables  below, 
expanded  data  '  have  been  depicted  for 
the  estimated  industry  revenues, 
variable  costs,  and  car  counts  associated 
with  the  movement  of  rock  sah  and  salt 
in  calendar  years  1991  and  1992. 
Additionally,  the  tables  show  the 
average  RA'C  ratio  applicable  to  all  rail 
movements  of  the  commodity  as  well  as 
a  percentage  array  of  revenues  in 
various  RA'C  (profitabiUty)  categories. 


>  The  costing  process,  which  developM  system 
average  costs,  was  adopted  by  the  Commission  in 
Ex  Parte  No.  431  (Sub-Na  l).  Adoption  Of  The 
Uniform  Railroad  Costing  System  A*  A  General 
Purpoee  Costing  System  For  All  Regulatory 
Purposes.  5  LCC2d  894-933  I19«9).  The  costing 
process  wet  also  modified  lo  include  "make-whole 


adjustments"  recently  adopted  by  the  Commission 
in  a  joint  decision  in  Ex  Parte  No.  399,  Coat 
Recovery  Percentage  and  Ex  Parte  No-  431  (Sub-Na 
2),  Review  Of  The  General  Purpose  Costing  System, 
(not  printed)  served  March  1,  1993. 

1  The  waybill  sample  data  allow  estimation  of 
industry  totals  for  revenues,  variable  costs,  and  car 


counts.  Because  the  waybill  file  provides  a  stratified 
sample  of  terminated  railroad  shipments,  • 
statistical  expansion  factor,  related  to  the  sampling 
rate.  Is  associated  with  each  stratum  to  estimate 
industry  totals. 


Federal  Register  /  Vol.  58.  No.  202  /  Thursday.  October  21,  1993  /  Proposed  Rules  54321 


STCC  No.  14715— ROCK  Salt 


Number 
of  way- 
bills 

Total 
carloads 

Carloads 
>180 

Revenue 
(SOOO) 

Variable 

cost 

($000) 

Average 

FWC 
ratio  (%) 

Percent  o»  revenue  m  each  R/VC  category 

Caiendar  year 

RA^C>100 

RA/C 
>100-c140 

RA/C 
>14O-c180 

R/VC>180 

1992 

199    -.    -     .     . 

310 
318 

25.287 
28.561 

2.772 
1.532 

23.557 
28.021 

20.153 
23315 

116.89 
117.17 

21.13 
2221 

4923 
49.18 

17.55 
21.83 

12.09 
6.77 

'N 


The  R/VC  ratios  depicted  above  show 
that,  on  average,  the  rail  revenues  for 
the  transportation  of  rock  salt  have 
exceeded  variable  costs  by  only  a  slight 
margin.  Those  RA'C  ratios  may  be 
somewhat  overstated  to  the  extent  that 
some  reported  rates  may  reflect  tariffs 
rather  than  the  contracts  that  actually 
apply  to  the  traffic.  Additionally,  even 
reported  contract  rates  may  be 
overstated  to  the  extent  they  do  not 


It 


reflect  year-end  adjustments  applicable 
to  volume  incentive  provisions  of  the 
contract.  This  would  likewise  overstate 
the  RA^C  ratios  shown  above. 

We  estimate  that,  nationwide,  2,772 
carloads  in  calendar  year  1992  and 
1.532  carloads  in  calendar  year  1991 
generated  RATC  cost  ratios  higher  than 
the  jurisdictional  threshold  (180%). 
Therefore,  approximately  8%  of  the 
total  carloads,  which  represented  12% 
and  7%  of  total  industry  revenues  from 

STCC  No.  28991— Salt.  Common 


this  conmiodity  (in  1992  and  1991. 
respectively),  could  potentially  fall 
within  our  regulatory  review. 

Additionally,  the  Commission's  data 
indicate  that  over  54%  of  all  rail 
revenues  from  rock  salt  are  contract 
rates.  Because  not  all  railroads 
voluntarily  indicate  whether  or  not  their 
sampled  waybill  movements  are  moved 
under  contract,  the  true  extent  of 
contract  rates  associated  with  this 
commodity  is  likely  to  be  higher. 


diiendar  year 

Number 
of  way- 
bins 

Total 
carloads 

Carloads 
>180 

Revenue 
(SOOO) 

Variable 

cost 

(SOOO) 

Average 

WVC 
ratio  (%) 

F»ercent  of  revenue  in  each  R/VC  category 

R/VC  <1 00 

RA/C 
>100-c140 

WVC 
>140^180 

RVC  >180 

I99t  -- 

1991           

610 
SIS 

27.712 
24.048 

1.804 
1.304 

35,589 
31J6S 

38.897 
37.333 

91.97 
85.35 

47.07 
46.32 

29.85 
34.34 

14.65 
1227 

8.43 
7.07 

The  RA^C  ratios  depicted  above  show 
that,  on  average,  rail  revenues  for  the 
transportation  of  common  salt  have 
failed  to  cover  associated  variable  costs. 
Those  RA'C  ratios  may  be  somewhat 
overstated  to  the  extent  that  some 
reported  rates  may  reflect  tarifls  rather 
than  the  contracts  that  actually  apply  to 
the  traffic.  Additionally,  even  reported 
contract  rates  may  be  overstated  to  the 
extent  they  do  not  reflect  year-end 
adjustments  applicable  to  volume 
incentive  provisions  of  the  contract. 
This  would  likewise  overstate  the  R/VC 
ratios  shown  above. 

We  estimate  that,  nationwide.  1,804 
carloads  in  calendar  year  1992  and 
1.304  carloads  in  calendar  year  1991 
generated  revenue-to-variable  cost  ratios 
higber  than  the  jurisdictional  threshold 
(180%).  Therefore,  approximately  6%  of 
the  total  carloads,  which  represented 
approximately  8%  of  total  industry 
revenues  from  this  commodity  in  the 
years  1992  and  1991,  could  potentially 
fall  within  our  regulatory  review. 

Additionally,  the  Commission's  data 
indicate  that  approximately  19%  of  all 
rail  revenues  from  common  salt  are 
contract  rates.  Because  not  all  railroads 
voluntarily  indicate  whether  or  not  their 
sampled  waybill  movements  are  moved 
under  contract,  the  true  extent  of 
contract  rates  associated  with  this 


commodity  is  likely  to  be  higher. 
Likewise,  our  data  show  that  over  35% 
of  the  industry's  1991  and  1992 
revenues  from  this  commodity  were 
derived  from  movements  in  exempt 
equipment  (TOFC  or  boxcar). 

IFR  Doc.  93-25924  Filed  10-20-93;  8:45  am) 
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49  CFR  Part  1039 

[Ex  Parte  No.  346  (Sub-No.  31)] 

Rail  General  Exemption  Authority- 
Exemption  of  Grease  or  Inedible 
Tallow.  Etc. 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  is 
investigating  whether  to  exempt  from 
regulation  the  rail  transportation  of 
grease  or  inedible  tallow  and  other 
products  in  Standard  Transportation 
Commodity  Ctode  (STCC)  No.  20143.  If 
these  commodities  are  exempted,  they 
will  be  added  to  the  list  of  exempt 
commodities  in  the  Commission's 
regulations,  and  the  exemption  will  be 
subject  to  the  conditions  and  limitations 
provided  therein. 


DATESi  (Comments  are  due  on  November 
22, 1993. 

ADDRESSES:  Participants  must  send  an 
original  and  10  copies  of  their  statement 
referring  to  Ex  Parte  No.  346  (Sub-No. 
31)  to:  Office  of  the  Secretary.  Case 
Control  Branch.  Interstate  (Commerce 
(Commission,  Washington.  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maynard  H.  Dixon.  |r..  (202)  927-5293. 
or  Joseph  H.  Dettmar.  (202)  927-5660. 
(TDD  for  hearing  impaired;  (202)  927- 
5721.) 

SUPPLEMENTARY  INFORMATION:  In  Ex 
Parte  No.  346  (Sub-No.  29).  Rail  (General 
Exemption  Authority — Petition  of  AAR 
To  Exempt  Rail  Transportation  of 
Selected  (Commodity  Ooups,  the 
railroad  petitioners  requested  that  we 
commence  separate  investigations  of 
whether  this  and  five  other  commodity 
groups  involved  in  that  proceeding 
should  be  exempted  from  regulation 
pursuant  to  49  U.S.C.  10505.  By  this  and 
four  other  notices  of  proposed 
rulemaking  published  today  in  the 
Federal  Register,  we  are  granting  this 
request  by  launching  five  separate 
investigations. 

Persons  submitting  comments  should 
address  whether  the  exemption  of  these 
commodities  meets  the  statutory  criteria 
of  section  10505.  Especially  useful 
would  be  modal  market  share  data. 
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revenue-to-variable  cost  ratio  data,  data 
indicating  the  percentage  of  rail 
shipments  that  may  already  be  moving 
exempt  from  regulation,  and  data 
showing  that  subclasses  of  STCC  No. 
20143  require  special  treatment. 

Attached  to  this  notice  as  an  appendix 
is  information  derived  from  our  waybill 
sample  that  we  propose  to  consider  as 
part  of  the  record.  Interested  persons  are 
invited  to  comment  on  this  information. 
Persons  seeking  data  or  work  papers 
underlying  this  information  should 
contact  Thomas  A.  Schmitz  at  (202) 
927-5720.  Persons  seeking  waybill  data 
must  comply  with  49  CFR  1244.8. 

Environmental  and  Energy 
Considerations 

We  preliminarily  conclude  that,  if  an 
exemption  were  granted,  it  would  not 
signiHcantly  affect  either  the  quality  of 
the  human  environment  or  the 
conservation  of  energy  resources.  We 
invite  comments  in  this  area. 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  5  U.S.C  605(b),  we 
preliminarily  conclude  that  an 
exemption  would  not  have  significant 
economic  imp>act  on  a  substantial 
number  of  small  entities.  No  new 
regulatory  requirements  would  be 
imposed,  directly  or  indirectly,  on  such 
entities.  If  an  exemption  were  granted, 
it  would  be  based  on  a  Hnding  that  (a) 
the  transportation  at  issue  was  of 


limited  scope  and/or  (b)  regulation  of 
this  transportation  was  not  necessary  to 
protect  shippers  (including  small 
shippers)  from  abuse  of  market  power. 
See  49  U.S.C.  10505(a).  These 
requirements  make  it  unlikely  that  a 
substantial  number  of  small  entities 
would  be  significantly  affected.  We 
invite  comments  in  this  area. 

List  of  Subjects  in  49  CFR  Pan  1 039 

Agricultural  commodities,  Intermodal 
transportation.  Manufactured 
commodities.  Railroads. 

Authority:  49  U  S.C.  10321. 10505, 10708. 
10762,  and  11105;  5  U  S  C  553. 

Decided:  October  7, 1993. 

By  the  Commission,  Chsirmao  McDonald, 
Vice  Chairman  Simmons,  Commissioners 
Phillips,  Philbin  and  Walden.  Vice  Chairman 
Simmons  dissented  with  a  seprete 
expression. 

Sidney  L.  Strickland.  Jr., 
Secretary. 

Note:  The  following  Appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix 

Shown  below  is  an  array  of  revenue- 
to-variable  cost  (R/VC)  ratios  for  STCC 
No.  20143,  grease  or  inedible  tallow. 
These  ratios  were  developed  by  the 
Commission's  Office  of  Economics 
through  a  sorting  of  the  costed  waybill 
file.  The  computerized  waybill  file 
provides  a  stratified  sample  of  waybills 
reported  by  all  United  States  railroads 


that  terminate  more  than  4,500  cars 
annually.  It  is  the  most  representative 
and  reliable  sample  of  rail  freight  traffic 
publicly  available. 

Unit  cost  data,  applicable  to 
individual  class  I  carriers,  were  applied 
to  the  movement  characteristics 
contained  on  each  waybill  record  using 
costing  procedures  adopted  by  the 
Commission.!  Regional  cost  data  were 
used  for  class  n  and  class  III  carriers. 
Rates  applicable  to  each  sample 
movement  were  taken  directly  from  the 
waybill  file.  However,  certain  class  I 
carriers  report  estimated  tariff  revenues 
in  place  of  actual  contract  rates.  Those 
carriers  provide  the  Commission  with  a 
rate  decoder  that  can  be  used  to 
ascertain  the  actual  contract  rate 
applicable  to  each  of  those  coded 
waybills.  The  RA'C  ratios  profiled 
below  reflect  the  actual  contract  rates 
for  those  carriers  reported  rates  for  all 
others. 

In  each  row  in  the  table  below, 
expanded  data  '  have  been  depicted  for 
the  estimated  industry  revenues, 
variable  costs,  and  car  counts  associated 
with  the  movement  of  grease  or  inedible 
tallow  in  calendar  years  1991  and  1992. 
Additionally,  the  table  shows  the 
average  R/VC  ratio  applicable  to  all  rail 
movements  of  these  commodities  as 
well  as  a  percentage  array  of  revenues 
in  various  R/VC  (profitability) 
categories. 


STCC  20143— Grease  or  Inedible  Tallow 


Number 
of  way- 
bills 

Total 
carloads 

Carloads 
>180 

Revenue 
(SOOO) 

Vanable 

Cost 

(SOOO) 

Average 

RA/C 
ratio  (%) 

Percent  ot  revenue  in  each  R/VC  category 

Calendar  year 

R/VC<100 

R/VC 
>100-<:140 

R/VC 

x140- 

<180 

R/VCM80 

1992     

429 
374 

17.268 
15,772 

2,360 
1,200 

37.482 
33.123 

28.225 
27.671 

132.80 
119.70 

9.76 
2109 

52.25 
54.71 

20.45 
15.97 

17  54 

1991 t 

8^ 

The  R/VC  ratios  depicted  above  show 
that,  on  average,  rail  revenues  for  the 
transportation  of  grease/tallow  have 
exceeded  variable  costs  by  a  small 
margin.  Those  R/VC  ratios  may  be 
somewhat  overstated  to  the  extent  that 
some  reported  rates  may  reflect  tariffs 
rather  than  the  contracts  that  actually 
apply  to  the  traffic.  Additionally,  even 
reported  contract  rates  may  be 
overstated  to  the  extent  they  do  not 
reflect  year-end  adjustments  applicable 
to  volume  incentive  provisions  of  the 


<  The  costing  proceM.  which  develops  system 
average  costs,  was  adopted  by  the  CommissioD  in 
Ex  Parte  No.  431  (Sub-Na  1),  Adoption  of  the 
Uniform  Railroad  Costing  System  ••  a  General 
Purpose  Costing  System  for  All  Regulatory 
Purposes.  S  l.CC2d  894-933  (1989).  The  costing 
process  was  also  modified  to  include  "make-whole 


contract.  This  would  likewise  overstate 
the  R/VC  ratios  shown  above. 

We  estimate  that,  nationwide,  2,360 
carloads  in  calendar  year  1992  and 
1,200  carloads  in  calendar  year  1991 
generated  R/VC  ratios  higher  than  the 
jurisdictional  threshold  (180%). 
Therefore,  approximately  11%  of  the 
total  carloads,  which  represented  18% 
and  8%  of  total  industry  revenues  from 
these  commodities  (in  1992  and  1991, 
respectively),  could  potentially  fall 
within  our  regulatory  review. 


adjustments"  recently  adopted  k>y  the  Commission 
In  a  joint  decision  in  Ex  Pane  No.  399,  Cost 
Recovery  Percentage  and  Ex  Parte  No.  431  ISul>-No. 
2).  Review  of  the  General  Purpose  Costing  System 
(not  printed),  served  March  1. 1993. 

'The  waybill  sample  data  allow  estimation  of 
industry  totals  for  revenues,  variable  costs,  and  c« 


Additionally,  the  Commission's  data 
indicate  that  13%  and  8%  of  all  rail 
revenues  from  grease/tallow  were 
contract  rates  (for  1992  and  1991, 
respectively).  Because  not  all  railroads 
voluntarily  indicate  whether  or  not  their 
sampled  waybill  movements  are  moved 
under  contract,  the  true  extent  of 
contract  rates  associated  with  these 
commodities  is  likely  to  be  higher. 

IFR  Doc.  93-25925  Rled  10-20-93,  8:45  am) 
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counts.  Because  the  waybill  file  provides  a  stratified 
sample  of  terminated  railroad  shipments,  a 
statistical  expansion  factor,  related  to  the  sampling 
rate,  1*  associated  ivith  each  stratum  to  estimate 
industry  totals. 
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49  CFR  Part  1039 

[Ex  Parte  No.  346  (Sub-No.  32)] 

Rail  General  Exemption  Authority- 
Exemption  of  Cartwn  Dioxide 

AGENCV:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Commission  is 
investigating  whether  to  exempt  from 
regulation  the  rail  transportation  of 
carbon  dioxide.  If  this  commodity  is 
exempted,  it  will  be  added  to  the  list  of 
exempt  commodities  in  the 
Commission's  regulations  as  Standard 
Transportation  Commodity  Code  (STCC) 
No.  28133,  and  the  exemption  will  be 
subject  to  the  conditions  and  limitations 
provided  therein. 

DATES:  Comments  are  due  on  November 
22.  1993. 

ADDRESSES:  Participants  must  send  an 
original  and  10  copies  of  their  statement 
referring  to  Ex  Parte  No.  346  (Sub-No. 
32)  to:  Office  of  the  Secretary,  Case 
Control  Branch.  Interstate  Commerce 
Commission.  Washington,  DC  20423. 
FOR  FURTHER  INFORiyiATION  CONTACT: 
Maynard  H.  Dixon.  Jr..  (202)  927-5293. 
or  Joseph  H.  Dettmar,  (202)  927-5660. 
(TDD  for  hearing  impaired:  (202)  927- 
5721.) 

SUPK£MENTARY  INFORMATION:  In  Ex 
Parte  No.  346  (Sub-No.  29).  Rail  General 
Exemption  Authority— Petition  OfAAR 
To  Exempt  Rail  Transportation  Of 
Selected  Commodity  Groups,  The 
railroad  petitioners  requested  that  we 
commence  separate  investigations  or 
whether  this  and  five  other  commodity 
groups  involved  in  that  proceeding 
should  l>e  exempted  from  regulation 
pursuant  to  49  U.S.C.  10505.  By  this  and 
four  other  notices  of  proposed 
rulemaking  pubUshed  tcxlay  in  the 
Federal  Register,  we  are  granting  this 
request  by  launching  five  separate 
investigations. 

Persons  submitting  comments  should 
address  whether  the  exemption  of  this 


commodity  meets  the  statutory  criteria 
of  section  10505.  Especially  useful 
would  be  modal  market  share  data, 
revenue-to-variable  cost  ratio  data,  and 
data  indicating  the  percentage  of  rail 
shipments  that  may  already  be  moving 
exempt  from  regulation. 

Attaclied  to  this  notice  as  an 
Appendix  is  information  derived  from 
our  waybill  sample  that  we  propose  to 
consider  as  part  of  the  record.  Interested 
persons  are  invited  to  comment  on  this 
information.  Persons  seeking  data  or 
work  papers  underlying  this 
information  should  contact  Thomas  A. 
Schmitz  at  (202)  927-5720.  Persons 
seeking  waybill  data  must  comply  with 
49  CFR  1244.8. 

Environmental  and  Energy 
Considerations 

We  prehminarily  conclude  that,  if  an 
exemption  were  granted,  it  would  not 
significantly  affect  either  the  quality  of 
the  human  environment  or  the 
conservation  of  energy  resources.  We 
invite  comments  in  this  area. 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  5  U.S.C.  605(b).  we 
preliminarily  conclude  that  an 
exemption  would  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  No  new 
regulatory  requirements  would  be 
imposed,  directly  or  indirectly,  on  such 
entities.  If  an  exemption  were  granted, 
it  would  be  based  on  a  finding  that  (a) 
the  transportation  at  issue  was  of 
limited  scope  and/or  (b)  regulation  of 
this  transportation  was  not  neces^ry  to 
protect  shippers  (including  small 
shippers)  from  abuse  of  market  power. 
See  49  U.S.C.  10505(a).  These 
requirements  make  it  unlikely  that  a 
substantial  number  of  small  entities 
would  be  significantly  affected.  We 
invite  comments  in  this  area. 


List  of  Subiects  in  49  CFR  Part  1039 

Agricultural  commodities.  Intermodal 
transportation.  Manufactured 
commodities.  Railroads. 

Authority:  49  U.S.C.  10321.  10505,  10708. 
10762,  and  11105;  5  U.S.C  553. 

/)ecirferf.  October  7. 1993. 

By  the  Commission,  Chairman  McDonald. 
Vice  Chairman  Simmons,  Commissioners 
Phillips,  Philbin  and  Walden. 
Sidney  1^  Strickland.  Jr., 
Secretary. 

Note:  The  following  Appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix 

Shown  twlow  is  an  array  of  revenue-to- 
variable  cost  (R/VC)  ratios  of  STCC  No. 
28133,  carbon  dioxide.  These  ratios  were 
developed  by  the  Commission's  Office  of 
Economics  through  a  sorting  of  the  costed 
waybill  file.  The  computerized  waybill  file 
provides  a  stratified  sample  of  waybills 
reported  by  the  United  States  railroads  that 
terminate  more  than  4,500  cars  annually,  it 
is  the  most  representative  and  reliable 
sample  of  rail  freight  traffic  publicly 
available. 

Unit  cost  data,  applicable  to  individual 
class  I  carriesr.  were  applied  to  the 
movement  characteristics  contained  on  each 
waybill  record  using  costing  procedures 
adopted  by  the  Commission.'  Regional  cost 
data  were  used  for  class  II  and  class  III 
carriers.  Rates  applicable  to  each  sample 
movement  were  taken  directly  from  the 
waybill  file.  However,  certain  class  I  carriers 
report  estimated  tariff  revenues  in  place  of 
actual  contract  rates.  Those  carriers  provide 
the  Commission  with  a  rate  decoder  that  can 
he  used  to  ascertain  the  actual  contract  rate 
applicable  to  each  of  those  coded  waybills. 
The  R/VC  ratios  profiled  l>elow  reflect  the 
actual  contract  rates  for  those  carriers 
reported  rates  for  all  others. 

In  each  row  in  the  table  below,  expanded 
data  2  have  been  depicted  for  the  estimated 
industry  revenues,  variable  costs,  and  car 
counts  associated  with  the  movement  of 
cart>on  dioxide  in  calendar  years  1991  and 
1992.  Additionally,  the  table  shows  the 
average  R/VC  ratio  applicable  to  a//  rail 
movements  of  this  commodity  as  well  as  a 
percentage  array  of  revenues  in  various  R/VC 
(profitability)  categories. 


>  The  cxMting  process,  which  develops  system 
average  costs,  was  adopted  by  the  Commission  in 
Ex  Parte  No.  431  (Sub-No.  1),  Adoption  of  the 
I'niform  Bailroad  Costing  System  As  A  General 
Purpose  Costing  System  For  All  Regulatory 
Purposes.  5  LCC2d  894-933  (1989).  The  costing 
process  was  also  modified  to  include  "make-whole 


adjustments"  recently  adopted  by  the  Conunission 
in  a  joint  decision  in  Ex  Parte  No.  399,  Cost 
Becovery  Percentage  and  Ex  Parte  No.  431  (Sul>-No. 
2).  Review  of  the  General  Purpose  Costing  System, 
(not  printed)  served  March  1.  1993. 

'The  waybill  sample  data  allow  estimation  of 
industry  totals  for  revenues,  variable  costs,  and  car 


counts.  Because  the  waybill  file  provides  a  siratined 
sample  of  terminated  railroad  shipments,  a 
statistical  expansion  factor,  related  to  t'.ie  sampling 
rate,  is  associated  with  each  stratum  to  estimate 
industry  totals. 
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STCC  NO.  28133— Carson  Dioxioe 


Number 

ofway- 

Mts 

Tala»  car- 
loads 

Carloads 
>180 

R6vonuo 

cost 

ffOOO) 

Avery 
raiotpe^ 

Percent  of  revenue  in  eadi  R/VC  category 

Calendar  year 

<100 

RA/C 
>100- 
<140 

FWC 
>1^>- 
<180 

rave 

>180 

199? 

1991               .     ~ 

440 
912 

18.488 
13.200 

1.560 
960 

29.438 
22.004 

18.167 

119.75 
121.12 

24.06 
21.50 

47.61 
49.70 

14.27 
17.00 

14.06 
17.71 

The  R/VC  ratios  depicted  above  show  that, 
on  average,  the  rail  revenues  for  the 
transportation  of  carbon  dioxide  have 
exceeded  variable  costs  by  oaty  a  slight 
margin.  Those  RA'C  ratios  may  be  somewhat 
overstated  to  the  extent  that  some  reported 
rates  may  reflect  lari^  rather  than  the 
contracts  that  actually  app(y  to  the  traffic. 
Additiooaliy.  even  reported  contract  rates 
may  be  overstated  to  the  extent  they  do  not 
reflect  year-end  adjustments  appKcabie  to 
vohune  incentive  provisions  of  the  contract 


This  would  likewise  overstate  the  i^VC 
ratios  shown  above. 

We  esttanate  diat.  nationwide,  1.S60 
cartoads  in  catendar  year  1992  sm)  960 
carioads  to  calendar  year  1991  generated  1U 
VC  ratios  higher  than  the  jurisdictional 
thresbcM  (180%).  Therefore,  approximately 
8%  of  the  total  carloads,  which  represented 
14%  and  12%  of  total  industry  revenues  from 
this  commodity  (in  1992  and  1991. 
respectively),  could  potentially  fall  within 
our  regulatory  review. 


Additionally,  the  Commission's  data 
indicate  that  approximately  24%  of  all  rail 
revenues  bom  carbon  dioxide  are  contract 
rates.  Because  not  all  railroads  voluntarily 
Indicate  whether  or  not  their  sampled 
waybill  movements  are  moved  under 
contract,  the  true  extent  of  contract  rates 
associated  with  this  commodity  is  Rkel-T  to 
be  higher. 

IFR  Doc.  93-25922  Filed  10-2t>-93;  8.4&  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  docurr,ent3  other  than  rules  or 
proposed  rijies  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authorrty,  filing  of 
petitions  and  applications  and  agency 
statements  of  Ofgantzatwn  arxj  functions  are 
examples  of  documents  appearing  in  this 
section. 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

The  Agency  for  International 
Development  (A.I.D.)  submitted  the 
following  public  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Public  Law  96- 
511.  Comments  regarding  these 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  the  entry  no  later  than  ten 
days  after  publication.  Comments  may 
also  be  addressed  to,  and  copies  of  the 
submissions  obtained  from  the  Records 
Management  Officer,  Renee'  Poehls, 
(202)  736-4743,  FA/AS/ISS/RM,  Room 
B930  NS,  Washington,  DC  20523. 
Date  Submitted:  October  1. 1993 
Submitting  Agency:  Agency  for 

International  Development 
OMB  Number:  0412-0524 
Type  of  Submission:  Renewal 
Title:  Guidelines  for  Development 

Education  Project  Grants 
Purpose:  The  Biden-Pell  Amendment  to 
the  International  Security  and 
Development  Cooperation  Act  of  1980 
urges  the  Administrator  of  A.I.D.  to 
provide  support  to  the  ongoing  efforts 
of  private  and  voluntary  organizations 
engaged  in  increasing  public 
awareness  of  the  issues  pertaining  to 
world  hunger  and  poverty.  A.I.D. 's 
major  response  to  Uiis  legislative 
mandate  is  the  Development 
Education  Grants  Program,  initiated 
in  FY  1982.  Through  this  competitive, 
cost-shared  grants  programs, 
applications  for  funding  are 
considered  on  an  annual  basis.  The 
information  is  used  by  A.I.D.  officials 
in  order  to  select  the  most  qualified 
candidates  for  grant  awards. 
j^nnual  Reporting  Burden:  Respondents: 
10,  annual  responses:  10;  average 


hours  per  response:  5;  annual  burden 
hours:  50 
Reviewer:  Jeffery  Hill  (202)  395-7340. 
Office  of  Management  and  Budget, 
room  3201,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  October  14. 1993. 
Elizabeth  Baltimore, 

Information  Support  Services  Division. 

[PR  Doc.  93-25848  Filed  10-20-93:  8:45  am] 

BILUNQ  CODE  61t6-01-M 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Octob^  15. 1993. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection; 

(2)  Title  of  the  information  collection; 

(3)  Form  number(s),  if  applicable; 

(4)  How  often  the  information  is 
requested; 

(5)  Who  will  be  required  or  asked  to 
report; 

(6)  An  estimate  of  the  number  of 
responses; 

.    (7)  An  estimate  of  the  total  number  of 
hours  needed  to  provide  the 
information; 

(8)  Name  and  telephone  number  of 
the  agency  contact  person. 
.    Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington,  DC  20250,  (202) 
690-2118. 

New  Collection 

•  Animal  and  Plant  Health  Inspection 

Service 
Animal  Damage  Control  Client       % 

Satisfaction  Survey 
Annually 
Individuals  or  households;  State  or  local 

governments;  Farms;  Businesses  or 


other  for-profit;  Federal  agencies  or 
employees;  1,120  responses;  280 
hours 

Kenneth  Waters,  (301)  436-8889. 

Larry  K.  Roberson, 

Deputy  Department  Clearance  Officer 

(PR  Doc.  93-25839  Filed  10-20-93;  8:45  am) 

BILUNG  CODE  M10-01-M 

Food  Safety  and  Inspection  Service 
[Docket  No.  9^-01  IN] 

Criteria  for  Evaluation  of  Rapid 
Microbiological  Testing  Methods 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACUON:  Notice. 


\ 


SUIMARY:  FSIS  is  pursuing  new 
methodologies  for  detection  of 
pathogenic  microorganisms  in  samples 
of  meat  and  poultry  within  hours  of 
sample  collection.  The  purpose  of  this 
notice  is  to  inform  interested  parties  of 
the  criteria  FSIS  is  using  to  evaluate 
and/or  develop  new  testing  methods. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Dr.  Ann  Marie  McNamara,  Director, 
Microbiology  Division,  Science  and 
Technology.  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250;  (202)  205-0212. 

Background 

FSIS  is  responsible  for  ensuring  the 
safety  and  wholesomeness  of  meat  and 
poultry  products  distributed  in 
interstate  commerce  (21  U.S.C.  et  seq., 
21  U.S.C.  451  et  seq.).  Various 
inspection  procedures  are  used  to 
determine  if  meat  and  poultry  products 
are  adulterated.  These  procedures 
include  organoleptic  techniques,  rapid 
screening  methods  used  by  in-plant 
inspectors,  and  sophisticated  laboratory 
test  methods  used  to  confirm  the 
presence  of  adulterants.  In-plant  testing 
methods  can  provide  information 
rapidly  to  inspectors  so  that  potentially 
adulterated  product  can  be  held  until 
confirming  tests  are  completed  in  FSIS 
laboratories. 

FSIS  has  developed  many  test 
methods  in  its  own  laboratories  in  the 
past.  All  test  methods  used  by  FSIS 
laboratory  staff  and/or  in-plant 
inspectors  have  been  evaluated  in  FSIS 
laboratories  to  ensure  they  meet 
required  criteria.  All  microbiological 
test  methods  approved  for  the  use  of 
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F  SIS  are  published  in  the 
Microbiological  Laboratory  Guidebook 
(MLC)  •  its  supplements. 

In  the  past  when  FSIS  was  developing 
new  methods,  design  criteria  were 
shared  with  interested  parties  in  the 
scientific  community.  Similarly,  the 
purpose  of  this  notice  is  to  provide  to 
such  interested  parties  the  criteria  and 
FSIS  is  using  to  evaluate  and/or  develop 
in-plant  rapid  testing  methods  to  detect 
pathogenic  and  indicator 
microorganisms. 

FSIS  does  not  approve  test  methods 
for  the  food  industry;  it  in  only 
interested  in  evaluating  and/or 
developing  test  methods  needed  to  meet 
its  statutory  responsibilities  for  ensuring 
the  safety  of  death  and  poultry  products. 

Desirable  Characteristic  of  In-Plant 
Testing  Methods 

Modem  technology  is  moving  toward 
development  of  rapid,  real-time, 
microbiological  testing  methods  that 
may  be  suitable  for  use  in  meat  and 
poultry  slaughter/processing 
establishments.  The  testing  methods 
that  FSIS  is  interested  in  developing 
must  be  applicable  to  FSIS'  regulatory 
mandates;  be  simple  enough  for  use  by 
FSIS  inspectors;  to  inexpensive  enough 
to  be  used  frequently;  create  no 
biological  ha2ards  for  the  environment 
or  the  inspectors;  and  produce  rapid, 
accurate,  and  easy  to  interpret  results. 
The  methods  presently  published  in  the 
MLG  do  not  fulfill  all  these 
requirements.  The  specific  criteria 
which  FSIS  is  using  to  evaluate  and/or 
develop  new  methodologies  to  detect 
pathogenic  microorganisms'  is  as 
follows: 

1.  Faster  results:  Presently  results  are 
available  approximately  24  hours  after 
sample  collection;  a  significantty  shorter 
time  period  is  desired; 

2.  Iinproved  sensitivity,  specificity, 
and  accuracy:  The  test  methodology 
should  detect  accurately  specific 
pathogens  with  no  false  negatives  and 
few  or  no  false  positives; 

3.  Eliminate  enrichment  steps:  The 
present  need  to  growout  pathogens  to 
sufficient  numbers  for  identification  is 
time  consuming  and  creates  btologica} 
hazards; 


>  A  copy  is  avartabfe  for  review  at  the  United 
Stales  Department  of  AgHcvlTurQ.  Food  Safety  aftd 
Inspection  Service.  Hearing  Clerk's  offica,  rtxim 
3171.  South  Agriculture  BuiUling.  14th  and 
Independence  Avenue,  SW.,  Washington,  DC 
20250. 

» Pathf>{«»wiic  mICTOorganiSTiw  of  interest  are  listed 
in  the  (oilowing  publication  of  the  American  Puhiic 
Health  Asaociation — Coinpendiuni  of  K4ethods  for 
the  Microbiolo^cal  Examination  of  Fooda.  Third 
Edition,  edited  by  Carl  Vaiwlerzant,  PhD  and  Don 
F.  Splittstoesser.  PhD. 


4.  Minimize  biological  hazards: 
Present  methodologies  create  potential 
biological  hazards  for  the  environment 
as  well  as  for  inspectors  and  laboratory 
technicians: 

5.  Minimize  hands-on  technical  time: 
The  test  methodology  should  not 
require  more  than  a  few  minutes  of  an 
inspector's  time  to  perform  after  the 
sample  has  t)een  collected: 

6.  Minimize  technical  comf>etence: 
The  test  methodology  should  be  capable 
of  being  performed  and  interpreted  by  a 
non-microbiologist  with  limited 
training: 

7.  Minimize  physical  resources:  The 
test  methodology  should  not  require 
expensive  specialized  equipment:  and 

8.  Minimize  test  cost:  The  test 
methodology  should  be  inexpensive  so 
that  FSIS  can  contemplate  at  least  one 
test  per  working  day/per  relevant 
organism  in  each  of  its  6500  inspected 
establishments. 

FSIS  is  devoting  its  resources  to  the 
development  of  test  methodologies  that 
meet  the  above  criteria.  After  a  method 
is  developed,  it  must  be  evahiated 
scientifically  in  FSIS  laboratories  before 
it  can  be  considered  for  use  by  FSIS. 
FSIS  method  evaluation  is  a  lengthy 
process  which  can  take  1-2  yeas  to 
complete.  For  this  reason,  there  must  be 
sufficient  evidence  that  the  test 
methodology  meets  the  above  criteria 
before  FSIS  will  undertake  the 
•valiMtkm  process. 

Interest  Parties  Contact 

Interested  parties  with  iaformation 
concerning  methodologies  that  would 
meet  the  above  criteria  should  contact 
the  Techimlogy  Transfer  and 
Coordination  Staff.  FSIS,  USDA,  room 
301  Annex  Building.  Washington.  DC 
20250,  for  additional  information. 

Dooe at  Washington.  DC.  on;  October  IS, 

1993. 

H.  Russell  Cross, 

Adminktrotor. 

jFR  Doc.  93-25751  Rted  tO-20-93;  8:45  am? 
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Forest  Service 

Baker  Oty  Watershed/Washington 
Gulch  Vegetaftion  Management  . 
Projects,  Wallowa-WM«nan  National 
Forest,  Baker  County,  Oregon 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  am 

environmental  impact  statement. 

SUIMMARV:  Notice  is  hereby  given  that 
the  USDA.  Forest  Service,  will  prepare 
an  environmental  impact  statement 
(EIS)  for  vegetation  management  actions 


in  the  Baker  City  Municipal  Watershed 
and  Washington  Gulch  analysis  areas  to 
improve  ecosystem  health,  reduce  fire 
hazard,  and  maintain  water  quality.  The 

ftroposed  actions  for  the  Watershed  are 
ikely  to  include  salvage  tree  harvest, 
fuels  reduction,  road  construction,  fuel 
break  constaiction.  prescribed  burning, 
reforestation,  aiul  wildlife  habitat 
enhancement.  The  Washington  and 
Watershed  analysis  areas  are  about  8 
miles  due  west  of  Baker  City.  Drainages 
include  Goodrich,  Mill,  Marble,  Salmon, 
and  Elk  Creeks.  The  agency  gives  notice 
of  the  full  environmental  analysis  and 
decision-making  process  that  will  occur 
on  the  proposal  so  that  interested  and 
affected  people  are  aware  of  how  they 
may  participate  and  contribute  to  the 
final  decision. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  December  31. 1993. 

ADDRESSES:  Send  written  comments  and 
suggestions  concerning  the  management 
of  this  area  to  Charles  Ernst.  District 
Ranger.  3165  10th  St.  Baker  Qty.  OR 
97814. 

FOR  nmTHER  MF0RMATK3N  CONTACT: 
Direct  questioru  about  the  proposed 
action  and  EIS  to  |oanne  Britton, 
EDvironmental  Coordinator,  3165  lOth 
St.,  Baker  Qty.  OR  97814.  phone  (503) 
52^-4476. 

StlPPt-EMENTAAY  MTORMATION:  The 
proposed  action  is  intended  to 
implement  the  Forest  Service  Qiief  s 
direction  to  implement  ecosystem 
management  and  to  provide  relief  and 
recovery  from  insects,  disease,  sad  fuel 
buildup  within  the  Baker  Qty 
Municipal  Watershed  (refened  to  as 
"the  Watershed"),  and  the  Washington 
Gulch  area  which  Is  ad)acent  to  the 
Watershed,  and  Is  included  in  this 
proposal.  Projects  proposed  within 
these  analysis  areas  will  contribute  to 
the  health  of  the  Watershed,  produce 
some  timber  volume  for  the  local 
market,  and  meet  wildlife  and  water 
quality  standards  and  guidelines.  The 
overall  goal  of  the  projects  is  to  take  care 
of  the  land  by  restoring  and  sustaining 
the  integrity  of  soils,  sir,  water, 
biological  aiversity.  and  ecological 
processes. 

The  Forest  Service  and  Baker  City 
recognize  the  high  potential  for  an 
uncontrolled  wildfire  in  the  Watershed 
due  to  insect  infestation  and  fuels 
buildup,  and  the  devastating  efiects  that 
a  wildfire  could  have  on  water  quality. 
The  Watershed  is  unique  in  that  it 
operates  without  a  filtration  system.  If  a 
fire  were  to  occur  within  the  Watershed, 
the  effects  would  be  long-lasting  and 
would  probably  necessitate  the  need  for 


installation  of  an  expensive  filtration 
system. 

Most  of  the  Watershed  lies  within  an 
inventoried  roadless  area.  Some  of  the 
actions  proposed,  particularly  road 
construction  and  timber  harvest,  will 
alter  the  roadless  character  and 
eliminate  the  potential  for  wilderness 
designation. 

Considering  both  analysis  areas,  the 
municipal  watershed  and  Washington 
Cuich.  about  18,000  acres  will  be 
evaluated.  The  proposed  actions  include 
creating  several  fuelbreaks  through 
timber  harvest  and  underfourning  (about 
2.700  acres);  creating  fuelbreaks  through 
precommercial  thinning  or  felling  of 
understory  trees  (no  tree  removal  in 
combination  with  underbuming  (about 
500  acres):  creating  fuelbreaks  with  no 
mechanical  treatmant  (about  750  acres); 
designating  fuelbreaks  with  no 
treatment  at  this  time,  but  which  will  be 
maintained  over  time  as  fuelbreaks 
(about  1.800  acres);  and  stocking  control 
(timber  sale  harvest,  generally 
commercial  thins)  in  areas  outside  the 
fuelbreaks  (about  4,300  acres). 

Within  both  analysis  areas  there  is 
.150-200  million  board  feet  of  standing 
timber,  of  which  as  much  as  13  million 
board  feet  may  be  moved  through 
harvest  to  achieve  the  objectives 
mentioned  above. 

It  is  anticipated  that  tree  removal  will 
be  by  helicopter.  Depending  on  the 
amount  of  roads  necessary  to  support  a 
helicopter  or  other  system,  from  7  to  15 
miles  of  road  construction  will  be 
necessary. 

This  ms  will  tier  to  the  final  EIS  for 
the  Wallowa-Whitman  Land  and 
Resource  Management  Plan  and  will  be 
consistent  with  the  Forest  Plan..whicb 
provides  the  overall  guidance  for 
management  of  this  area.  The  EIS  will 
also  include  direction  from  agreements 
with  the  Gty  of  Baker  and  the  Forest 
Service  in  relation  to  management  of 
this  area.  In  addition,  direction  from  the 
1988  Regional  Competing  and 
Unwanted  Vegetation  EIS  will  be 
incorporated. 

Standards  and  guidelines  in  the 
Forest  Flan  for  managing  municipal 
watersheds  emphasize  the  importance 
of  maintaining  or  enhancing  water 
quality.  These  standards  and  guidelines 
will  form  the  basis  for  developing 
actions  for  this  project. 

Public  involvement  will  be  especially 
important  at  several  points  during  the 
analysis,  beginning  with  the  scoping 
process.  The  Forest  Service  will  be 
seeking  information,  comments,  and 
assistance  from  Federal,  State,  local 
agencies,  tribes,  and  other  individuals 
or  organizations  who  may  be  interested 


in  or  affected  by  the  proposals.  The 
scoping  process  includes: 

1.  Identifying  and  clarifying  issues. 

2.  Identify'ing  key  issues  to  be 
analyzed  in  depth. 

3.  Exploring  alternatives  based  on 
themes  which  will  be  derived  from 
issues  recognized  during  scoping 
activities. 

4.  Identifying  potential  environmental 
effects  of  the  proposals  and  alternatives 
(i.e.,  direct,  indirect,  and  cumulative 
effects  and  connected  actions). 

5.  Determining  potential  cooperating 
agencies  and  task  assignments. 

6.  Developing  a  list  of  interested 
people  to  keep  apprised  of  opportunities 
to  participate  through  meetings. 
(>ersonal  contacts,  or  written  comment. 

7.  Developing  a  means  of  informing 
the  public  through  the  media  and/or 
written  material  (e.g  ,  newsletters, 
correspondence,  etc.). 

Preliminary  public  issues  identified 
during  scoping  include: 
— Sustaining  and  maintaining  water 

quality  and  quantity  (timing  and 

amount); 
— Restoring  ecosystem/tree  health; 
— Reducing  the  fire  hazard; 
— ^Maintaining  and  improving  wildlife 

habitat; 
— ^Balancing  projects  with  economic 

considerations; 
— Consideration  for  the  roadless/ 

unroaded  character  of  the  land 

impacts  of  road  building  on  all  the 

resources,  and 
— Maintaining  a  high  level  of  visual 

quality  over  the  landscape. 

The  analysis  will  also  address  use  of 
the  area  for  roosting  by  bald  eagles,  old- 
growth  management,  and  other  concerns 
as  developed  through  the  scoping 
process. 

Public  comments  are  appreciated 
throughout  the  analysis  process.  The 
draft  EIS  is  expected  to  be  completed 
about  April  1994.  The  final  EIS  is 
scheduled  for  completion  July  1994. 
The  comment  period  on  the  draft  HS 
will  be  45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
this  early  stage  of  public  participation 
and  of  several  court  rulings  related  to 
public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 


NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  or  dismissed  by  the  court  if 
not  raised  until  after  completion  of  the 
final  EIS.  City  of  Angoon  v.  Hodel.  803 
F.2d  1016. 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages.  Inc.  v.  Harris,  490 
F.  Supp.  1334. 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningful 
consider  and  respond  to  them  in  the 
final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points.) 

In  the  final  EIS,  the  Forest  Service 
will  respond  to  comments  and 
responses  received  during  the  comment 
period  that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  HS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  a 
decision  regarding  the  proposal.  The 
Responsible  Official  is  Robert  M. 
Richmond,  Forest  Supervisor  for  the 
Wallowa-Whitman  National  Forest.  The 
responsible  official  will  document  the 
decision  and  reasons  for  the  decision  in 
the  Record  of  Decision.  That  decision 
will  be  subject  to  apf>eal  under  36  CFR 
part  217. 

Dated:  October  12, 1993. 
R.M.  Richmond, 
Forest  Supervisor. 

(FR  Doc.  93-25845  Filed  1&-20-93;  8:45  am) 
BILLING  CODE  3410-1t-« 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Telecommunications  Equipn>ent 
Technicat  Advisory  Committee;  Closed 
Meeting 

A  meeting  of  the  Telecommunications 
Equipment  Technical  Advisory 
Committee  will  be  held  November  9, 
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1993.  9:30  a.m..  in  the  Herbert  C 
Hoover  Building,  room  1617-M2, 14th 
Street  &  Pennsylvania  Avenue,  N\V., 
Washington.  DC  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to 
technical  questions  that  affect  the  level 
of  export  controls  applicable  to 
telecommunications  and  related 
equipment  and  technology. 

The  Committee  will  meet  only  in 
Executive  Session  to  discuss  matters 
profwrly  classified  under  Executive 
Order  12356,  dealing  with  the  U.S.  and 
COCOM  control  program  and  strategic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  February  5, 1992, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  Usted  in  5  U.S.C.  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10  (a)(1)  and  (a)(3).  of  the 
Federal  Advisory  Conmiittee  Act.  The 
remaining  series  of  meetings  or  portions 
thereof  will  be  open  to  the  pubhc. 

A  copy  of  the  Notice  of  Etetermination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
bispection  Facility,  room  6020,  U.S. 
Department  of  Commerce.  Washington, 
DC  20230.  For  further  information, 
contact  Lee  Ann  Carpenter  on  (202) 
482-2583. 

Dated:  October  15. 1993. 
Betty  Femll, 

Director,  Technical  Advisory  Committee  Unit 
|FR  Doc.  93-25948  Filed  10-20-93;  8:45  ami 
atUJNO  COOC  3S10-OT-M 


International  Trade  Administration 

[A-688-0381 

Bicycle  Speedometers  From  Japan; 
Rnai  Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  International  Trade 
Administration/hnport  Administration 
Department  of  Commerce. 
ACnON:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  On  August  9, 1993,  the 
DefMrtment  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  finding  on  bicycle 


speedometers  firom  Jap)an.  The  review 
covers  one  manufacturer/exporter.  Cat 
Eye  Co..  Ltd.  (Cat  Eye),  and  the  period 
November  1, 1991  through  October  31, 
1992. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  We  received 
comments  from  the  respondent,  Cat  Eye. 
Based  on  our  analysis  of  the  comments 
received,  the  final  results  of  this  review 
have  changed  bom  those  presented  in 
the  preliminary  results  of  review. 
EFFECnVE  DATE:  October  21,  1993. 
FOR  FURTHEfl  INFORMATION  CONTACT: 
Arthur  N.  DuBois  or  Thomas  F.  Futtner. 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  I>ej>artment  of  Commerce. 
Washington,  DC  20230;  telephone  (202) 
482-6312/3814. 

SUPPI.EMENTARY  INFORMATtON: 

Background 

On  August  9, 1993.  the  Department 
published  in  the  Federal  Register  (58 
FR  42289)  the  preliminary  resuhs  of  its 
administrative  review  of  the 
antidiimping  finding  on  bicycle 
speedometers  from  Japan  (37  FR  24826, 
November  22, 1972).  The  Department 
has  now  completed  that  administrative 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  bicycle  speedometers.  This 
merchandise  is  currently  classifiable 
under  the  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  9020.20.20, 
9029.40.80,  and  9029.90.40.  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  Our  written 
description  remains  dispositive. 

The  review  covers  the  shipments  of 
Cat  Eye,  a  manufacturer/exporter  of 
bicycle  speedometers  during  the  period 
November  1, 1991  through  October  31, 
1992. 

Analysis  of  Comment  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  as  provided  by 
§  353.38  of  the  Commerce  Regulations. 
We  received  a  comment  from  the 
respondent.  Cat  Eye. 

Comment:  Cat  Eye  requested 
clarification  of  the  difference-in- 
merchandise  adjustments  used  and 
noted  that  the  pre-paid  tooling  costs 
should  have  been  added  to  the  U.S. 
price. 

Department's  Position:  Cat  Eye's 
question  regarding  the  difference-in- 
merchandise  adjustments  used  are 


explained  in  detail  in  our  verification 
report.  Cat  Eye  had  not  received  the 
verification  report  when  it  submitted  its 
comments  because  it  submitted  the 
comments  well  before  the  comment 
deadline.  As  discussed  in  the  disclosure 
memorandum  and  in  the  verification 
report,  we  were  not  able  to  use  Cat  Eye's 
tafM  of  July  28, 1993,  in  reaching  our 
preliminary  results.  However,  we  did 
use  it  in  these  final  results  of  review. 
and  we  have  recalculated  our  results 
accordingly.  Finally,  we  agree  with  Cat 
Eye  that  the  amortization  of  tooling 
costs  should  be  added  to  the  U.S.  price, 
not  subtracted. 

Final  Results  of  Review 

As  a  result  of  our  review,  we  have 
determined  that  the  following  margin 
exists  for  the  period  November  1, 1991 
through  October  31, 1992: 


Manufacturer/Exporter 

Margin 
(Percent) 

Cat  Eye  Co..  Ltd „ 

0.43 

The  DefMirtment  will  instruct  the 
Customs  Service  to  assess,  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  U.S. 
price  and  foreign  market  value  may  vary 
from  the  percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  firom  warehouse, 
for  consumption  on  or  after  the 
pubhcation  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  Since 
the  margin  for  Cat  Eye  is  less  than  0.50 
percent  and,  therefore,  de  minimis  for 
cash  deposit  purposes,  the  Department 
will  require  a  cash  deposit  of  zero  for  all 
entries  from  Cat  Eye;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less-than-fair-value 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exfwrter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review, 
the  cash  deposit  rate  will  be  the  "new 
shipper"  rate  established  in  the  first 
administrative  review,  as  discussed 
below. 
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On  May  25. 1993.  the  court  of 
International  Trade  (OT)  in  Floral 
Trade  Council  v.  United  States,  Slip  Op. 
93-79.  and  Federal-Mogul  Corporation 
and  the  Torrington  Company  v.  United 
States.  Slip  Op.  93-«3,  decided  that 
once  an  "all  others"  rate  is  established 
for  a  company,  it  can  only  be  changed 
through  an  administrative  review.  The 
Depaitment  has  determined  that  in 
order  lo  implement  these  decisions,  it  is 
appropriate  to  reinstate  the  original  "all 
others"  rate  from  the  less-than-fair-value 
(LTFV)  investigation  (or  that  rate  as 
amended  for  correction  for  clerical 
errors  or  as  a  results  of  litigation)  in 
proceedings  governed  by  antidumping 
duty  orders.  In  proceedings  governed  by 
antidumping  findings,  unless  we  are 
able  to  ascertain  the  "all  others"  rate 
from  the  Treasury  LTFV  investigation, 
the  Department  has  determined  that  is 
appropriate  to  adopt  the  "new  shipper" 
rate  established  in  the  first  final  results 
of  the  administrative  review  published 
by  the  Department  (or  that  rate  as 
amended  for  correction  of  clerical  error 
or  as  a  result  of  litigation)  as  the  "all 
others"  rate  for  the  purposes  of 
estabdishing  cash  deposits  in  all  current 
and  future  administrative  reviews. 

Because  this  proceeding  is  governed 
by  an  antidumping  finding,  and  we  are 
unable  to  ascertain  the  "all  others"  rate 
from  the  Treasury  LTFV  investigation, 
the  "all  others"  rate  for  the  purposes  of 
the  review  will  be  26.44  percent,  the 
"new  shipper"  rate  established  in  the 
first  final  results  of  administrative 
review  published  by  the  Department  (47 
FH  28978,  July  2, 1982). 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  has  occurred  and 
the  subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protactive  orders  (APOs)  of  their  • 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  wTitten 
notification  of  return/destruction  of 
APO  materials  or  coversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 


and  the  terms  of  APO  is  a  sanctionable 
violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  75 1(a)  of 
the  Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1675(a)).  and  19  CFR  353.22. 

Dated:  October  t5. 1993. 
Joseph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc  93-25949  Filed  1O-20-93;  8:45  am] 
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Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Detroit,  Mt  MSA 

agency:  Minority  Business 
E)evelopment  Agency.  Commerce. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C  1512.  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBE)C) 
program.  The  total  cost  of  performance 
for  the  first  budget  period  (12  months) 
from  April  1.  1994  to  March  31,  1995  is 
estimated  at  $333,125.  The  application 
must  include  a  minimum  cost-share  of 
15%  of  the  total  project  cost  through 
non-Federal  contributions.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof. 
The  MBDC  will  operate  in  the  Detroit. 
Michigan  geographic  service  area.  The 
award  number  of  this  MBDC  will  be  05- 
10-94004-01. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments.  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end,  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  minority  individuals  and 
firms;  to  offer  a  full  range  of 
management  and  technical  assistance  to 
minority  entrepreneurs;  and  to  serve  as 
a  conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and.  specifically. 


the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points):  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (te<imiques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points). 

An  application  must  receive  at  least 
70%  of  the  points  assigned  to  each 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  Ukely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  applicant  not  being    . 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  in  this  technical  assistance 
(M&TA)  rendered.  Based  on  a  standard 
rate  of  $50  per  hour,  the  MBDC  will 
charge  client  fees  at  20%  of  the  total  _' 
cost  for  firms  with  gross  sales  of 
$500,000  or  less,  and  35%  of  the  total 
cost  for  firms  with  gross  sales  of  over 
$500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  the 
MBDC's  performance,  the  availability  of 
funds  and  Agency  priorities. 
DATES:  The  closing  date  for  applications 
is  December  1.  1993.  Applications  must 
be  postmarked  on  or  before  December  1. 
1993. 

ADDRESSES:  Chicago  Regional  Office.  55 
E.  Monore  Street,  suite  1440.  Chicago. 
Illinois  60603.  (312)  353-0182. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
David  Vega,  Regional  Director,  Chicago 
Regional  Office,  telephone  (312)  353- 
0182. 

SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372.  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  The  Collection  of 
information  requirements  for  this 
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project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  0MB  control 
number  0640-0006.  A  pre-bid 
conference  will  be  held  on  November 
10,  1993.  at  10  a.m.  at  the  Chicago 
Regional  Office.  Questions  concerning 
the  preceding  information  can  be 
answered  by  the  contact  person 
indicated  above,  and  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Pre-Award  Cosfs-Applications  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  cost.  Awards  under  this  program 
shall  be  subject  to  all  Federal  laws,  and 
Federal  and  Departmental  regulations, 
policies,  and  procedures  applicable  to 
Federal  financial  assistance  awards. 

Outstanding  Account  Receivable— fio 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy— AW  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  charges  such  as  fraud, 
thefl,  perjury  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

Award  Termination — ^The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  may  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  re{>orting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inacc\irate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 


possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511. 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug- Free  Workplace 
Requirements  and  Lobbying." 

Non procurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  part  26,  section 
105)  are  subject  to  15  CFR  part  26. 
"Non procurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  part  26,  section  605) 
are  subject  to  15  CFR  part  26.  subpart 
F.  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  part  28,  section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C 
1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions."  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements  and 
contracts  for  more  than  $100,000. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
Part  28,  Appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants.  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment. 
Suspension.  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier,  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL.  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

111.800  Minority  Business  Development 
Catalog  of  Federal  Domestic  Assistance) 

Dated:  October  IS.  1993. 

David  Vega, 

Regional  Director,  Chicago  Regional  Office. 
IFR  Doc  93-25881  Filed  10-20-93;  845  am) 
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Business  Development  Center 
Applications;  Kansas  City.  Missouri- 
Kansas  MSA 

agency:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
program.  The  total  cost  of  performance 
for  the  first  budget  period  (12  months) 
from  April  1.  1994  to  March  31,  1995  is 
estimated  at  $222,196.  The  application 
must  include  a  minimum  cost-share  of 
15%  of  the  total  project  cost  through 
non-Federal  contributions.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof. 
The  MBDC  will  operate  in  the  Kansas 
City,  Missouri—^Kansas  geographic 
service  area.  The  award  number  of  this 
MBEX:  will  be  07-10-94003-01. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end,  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  minority  individuals  and 
firms;  to  offer  a  full  range  of 
management  and  technical  assistance  to 
minority  entrepreneurs;  and  to  serve  as 
a  conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
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determined  to  be  acceptable  and 
responsive  will  then  he  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
resp»onsibiIity  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  fmdings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  applicant  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  in  this  effort,  the  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  the  MBDC  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $500,000  or  less,  and  35% 
of  the  total  cost  for  firms  with  gross 
sales  of  over  $500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  the 
MBDC's  performance,  the  availability  of 
funds  and  Agency  priorities. 
DATES:  The  closing  date  for  applications 
is  December  1, 1993.  Applications  must 
be  postmarked  on  or  before  December  1, 
1993. 

ADOAESSES:  Chicago  Regional  Office.  55 
E.  Monroe  Street,  suite  1440,  Chicago. 
lUinots  60603,  (312)  353-0182. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Vega.  Regional  Director.  Chicago 
Regional  Office,  telephone  (312)  353- 
0182. 

SUPPLEMENTARY  MFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  OMB  control 
number  0640-0006.  A  pre-bid 
conference  will  be  held  on  November 
10. 1993,  at  10  a.m.  at  the  Chicago 
Regional  Office.  Questions  concerning 
the  preceding  information  can  be 
answered  by  the  contact  person 
indicated  above,  and  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Pre- Award  Costs — ^Applicants  are 
hereby  notified  that  if  they  incur  any 


costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 

Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  cost.  Awards  under  this  program 
shall  be  subject  to  all  Federal  laws,  and 
Federal  and  Departmental  regulations. 
policies,  and  procedures  applicable  to 
Federal  financial  assistance  awards. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy— All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  charges  such  as  fraud, 
theft,  perjury  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  recipient  has  failed  to 
comply  with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  may  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements:  unsatisfactory 
performance  of  the  KffiDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications— AM 
primary  applicants  must  submit  a 
completed  Form  CI>-511, 
"Certifications  Regarding  Debarment. 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  part  26.  section 
105)  are  subject  to  15  CFR  part  26. 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 


the  certification  form  prescribed  above 
applies. 

Drug  Free  Worikp/ace— Grantees  (as 
defined  at  15  CFR  part  26.  section  605) 
are  subject  to  15  CFR  part  26,  subpart 
F.  "Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  part  28,  section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352.  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions."  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applicationsA}ids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL.  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
Part  28,  Appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants.  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

(11.800  Minority  Business  Development 
Catalog  of  Federal  Domestic  Assistance) 
Dated:  October  15. 1993.      . 
David  Vega. 

Regional  Director,  Chicago  Regional  Office. 
|FR  Doc.  93-25880  Filed  10-20-93;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

P.D.  101593A] 

Gulf  Of  Mexico  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS);  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council's  (Council)  Ad 
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Hoc  Advisory  Panel  (Panel),  consisting 
of  commercial  red  snapper  vessel 
owners,  captains  (or  operators),  and 
owners  who  operate  their  vessels,  will 
meet  on  November  8. 1993,  at  the  New 
Orleans  Airport  Hihon  simI  Conference 
Center.  901  Airline  Highway,  Kenner. 
LA;  telephone:  (504)  469-5000.  The 
meeting  will  be  held  from  10  am.  until 
5  p.m. 

The  Panel  will  advise  the  Council  on 
allocation  alternatives  for  inclusion  in  a 
draft  amendment  pertaining  to  limited 
access  and  allocation  of  individual 
transferable  quota  (ITQ)  shares  or  vessel 
licenses  among  the  above  three  groups. 

This  meeting  is  physically  accessible 
to  the  disabled.  Requests  for  sign 
language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Beverly  Badillo  by  November  1, 1993.  at 
the  address  below. 
FOR  FURTMER  IMFCRMATION  CONTACT: 
Wayne  E.  Swingle.  Executive  Director. 
Gulf  of  Mexico  Fishery  Management 
Council.  5401  West  Kennedy  Boulevard, 
Suite  331.  Tampa.  FL:  telephone:  (813) 
228-2815. 

Dated:  October  1 5. 1 993. 
David  S.  Crestin. 

Acting  Director,  Office  of  Fisheries 
Conservatiort  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc  93-25843  Filed  10-20-93;  8:45  am) 
MuaM  OOM  3tM-n-r 


pi).  101393C] 

Progress  on  Emergenqf  Striped  Bass 
Research  Study 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  NMFS  and  the  U.S.  Fish  and 
WildUfe  Service  will  hold  a  joint 
meeting  to  discuss  progress  on  the 
Emergency  Striped  Bass  Research  Study 
as  authorized  by  the  amended 
Anadroroous  Pish  Conservation  Act 
The  meeting  will  convene  on  Thursday, 
December  2, 1993,  at  10  a.m..  and  will 
adjourn  at  approximately  2  p.m.  The 
meeting  is  open  to  the  pubUc  and  wrill 
be  held  in  room  200,  U.S.  Fish  and 
Wildlife  Service.  4401  North  Fairfax 
Drive,  Arhngton,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  G.  Deuel,  Office  of  Fisheries 
Conservation  and  Management.  NMFS, 
1315  East-West  Highway.  Silver  Spring. 
MD  209ia  Telephone:  (301)  713-2347. 

AttdMrily:  Pub.  L  96-118) 


Dated  October  14. 1903. 
Richard  RSchMfcr. 

Office  of  Fishmea  Conservation  and 

Martagpment,  National  Marine  Fisheries 

Servkm. 

IFR  Doc  93-25842  Filed  10-20-93;  8:45  am) 
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COMMrrTEEFORTHE 
miPUEMENTATlON  OF  TEXTILE 
AGREEMEHTS 

Special  Access  and  Special  Regime 
Programs;  Delay  In  Implementation  of 
Bond  Requirement  for  Participants 

October  15. 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  changing  the 

implementation  date  for  the  bond 

requirement 

EFFECTIVE  DATE:  October  15,  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Lori 
E.  Goldberg,  International  Trade 
Specialist,  OfRce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202) 482-4212. 

SUPPLEMENTARY  MFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

In  the  letter  pubhshed  below,  the 
Chairman  of  OTA  directs  the 
Commissioner  of  Customs  to  delay 
implementation  of  the  bond 
requirement  fen*  participants  in  the 
Special  Access  and  Special  Regime 
Programs  lutil  November  1, 1993.  See 
notices  published  in  the  Federal 
Register  on  August  3. 1993  (58  FR 
41245)  and  September  20. 1993  (58  FR 
48851). 
RitaCHayea, 

Choirman.Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  (or  the  IraplementatioB  of  Textile 
Ayefmenta 
October  15. 1993. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
Issued  to  you  on  September  15, 1993,  by  the 
Chairman,  Conunittee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
directed  you  to  delay  implementation  of  the 
bond  requirement  for  the  Special  Access  and 
Speoal  Regime  Programs  to  begin  on  October 
18, 1993. 

Efliective  on  October  15, 1993.  you  are 
directed  to  amend  the  September  15, 1993 
directive  to  delay  the  implementation  of  the 


bond  requirement  to  begin  on  hkivember  1, 
1993.  Customs  will  provide  Importers  writh  a 
30-day  grace  period  to  post  the  bond. 

The  Committee  for  the  ImplemenlatkHi  of 
Textile  Agreements  has  determined  that  this 
action  (ills  within  the  foreign  afiaira 
exception  to  the  rulemaking  provisions  of  S 
U.S.C  553(a)(1). 

Sincerely. 
RiUD.  Hayes. 

Chairman.  Committee  for  the  bnfJementation 
of  Textile  Agreements. 

[FR  Doc  93-25814  Filed  10-20-93:  8:45  am) 
aiujMO  coot  Mi*-wi-r 


Ad)ustment  of  Import  Umits  tor  Certain 
Cotton  and  Man-Made  Fiber  TexWe 
Products  Produced  or  Manufactured  In 
Pakistan 

October  IS.  1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  tlie 
Commissioner  of  Customs  adjusting 
limits. 

EFFECnvc  DATE:  October  18. 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
Anne  Novak.  Internationa)  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  tltese  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6714.  For  informaHon  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  MFORMATKM: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricxiltuial  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  carryover. 

A  description  of  tl>e  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23. 1992).  A)so 
see  57  FR  56904.  published  on 
December  1, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
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only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreemen  ts . 

Conunittee  for  the  Implementation  of  Textile 
Agreements 

October  15. 1993. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  Noveml>er  25. 1992.  as 
amended,  by  the  Chainnan,  Committee  for 
the  Implementation  of  Textile  Agreements. 
That  directive  concerns  imports  of  certain 
cotton  and  man-made  fiber  textile  products, 
produced  or  manufactured  in  Pakistan  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1993  and  extends 
through  December  31. 1993. 

Effective  on  October  18, 1993,  you  are 
directed  to  amend  further  the  directive  dated 
November  25. 1992  to  adjust  the  limits  for 
the  following  categories,  as  provided  under 
the  terms  of  the  current  bilateral  agreement 
l>etween  the  Governments  of  the  United 
States  and  Pakistan: 


Category 

Adjusted  twetve-montti 
limit  1 

Specific  Limits 

237  _ 

244.320  dozen.    ^ 

239  ,„ 

920,440  kilograms. 
1,687,120  dozen  pairs. 

331/631  

334/634  

169.060  dozen. 

335/635  

261,080  dozen. 

336/636  

356.310  dozen. 

351/651 

237,540  dozen. 

352/652  

593,850  dozen. 

359-C/659-C2 

968,086  kilograms. 

613/614  „ 

18,563,068  square  me- 

ters. 

615  

19,639,565  square  me- 

ters. 

617  

14,126,732  square  me- 

ters. 

638/639  

128,792  dozen. 

647/648  

598,197  dozen. 

^Tt«  limits  have  not  been  acfusted  to 
account  lor  any  imports  exported  after 
December  31, 1992. 

2  Category  359-0:  only  HTS  numbers 
6103.42.2025.  6103.49.3034,  6104.62.1020, 
6104.69.3010,  6114.20.0048,  6114.20.0052. 
6203.42.2010.  6203.42.2090.  6204.622010, 
6211.32.0010.  6211.32.0025  and 

6211.42.0010;   Category   659-C:   only   HTS 

6103.43.2020, 


numbers        6103.23.0055, 
610343.2025.    6103.49.2000. 


6104.63.1020. 
6104.69.3014. 
6203.43.2010. 
6203.49.1090, 
6210.10.4015, 


and  621 1.43.0010. 


6104.63.1030, 
6114.30.3044. 
6203.43.2090, 
6204.63.1510. 
6211.33.0010. 


6103.49.3038, 
6104.69.1000, 
6114.30.3064. 
6203.49.1010. 
6204.69.1010. 
6211.33.0017 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afbirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(aKl). 


Sincerely. 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

|FR  Doc.  93-25931  Filed  10-20-93;  8:45  am) 
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DEPARTMEm-  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board 
(SAB)  Science  and  Technology  Review 
Panel  will  meet  from  8  a.m.  to  5  p.m. 
on  3-4  November  1993  at  the  Eglin  Air 
Force  Base,  FL. 

The  purpose  of  this  meeting  is  to 
review  the  Conventional  Armament 
programs  at  Wright  Laboratory,  Eghn 
AFB,  FL.  The  meeting  will  be  closed  to 
the  public  in  accordance  with  section 
552b(c)  of  title  5,  United  States  Code. 
s(>ecifically  subparagraphs  (1)  and  (4). 

For  further  information,  contact  the 
SAB  Secretariat  at  (703)  697-8404. 
Patsy  J.  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  93-25960  Filed  10-20-93;  8:45  amj 
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USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board 
(SAB)  Science  and  Technology  Review 
Panel  will  meet  from  8  a.m.  to  5  p.m. 
on  3-4  November  1993  at  Wright- 
Patterson  Air  Force  Base,  OH, 
Armstrong  Laboratory. 

The  purpose  of  this  meeting  is  to 
review  the  Human  Systems  Technology 
programs.  The  meeting  will  be  closed  to 
the  public  in  accordance  with  section 
552b(c)  of  title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4). 

For  further  information,  contact  the 
SAB  Secretariat  at  (703)  697-8404. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
IFR  Doc.  93-25961  Filed  10-20-93;  8:45  am] 
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USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board 
(SAB)  Science  and  Technology  Review 
Panel  will  meet  from  8  a.m.  to  5  p.m. 
on  8-10  November  1993  at  Kirtland  Air 
Force  Base,  NM,  Phillips  Laboratory,  on 
8-10  November  1993. 

The  purpose  of  this  meeting  is  to 
review  the  Advanced  Weapons.  The 
meeting  will  be  closed  to  the  public  in 


accordance  with  section  552b(c)  of  title 
5,  United  States  Code,  specifically 
subparagraphs  (1)  and  (4). 

For  further  information,  contact  the 
SAB  Secretariat  at  (703)  697-8404. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  93-25958  Filed  10-20-93;  8:45  am] 
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USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board 
(SAB)  Science  and  Technology  Review 
Panel  will  meet  from  8  a.m.  to  5  p.m. 
on  8-10  November  1993  at  Kirtland  Air 
Force  Base,  NM,  PhiUips  Laboratory  (8- 
9  Nov  93)  and  Edwards  Air  Force  Base, 
CA,  Phillips  Laboratory  (10  Nov  93). 

The  purpose  of  this  meeting  is  to 
review  the  Space  and  Missiles 
programs.  The  meeting  will  be  closed  to 
the  public  in  accordance  with  section 
552b(c)  of  title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4). 

For  further  information,  contact  Uie 
SAB  Secretariat  at  (703)  697-8404. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  93-25959  Filed  10-20-93;  8:45  am) 
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USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board 
(SAB)  Science  and  Technology  Review 
Panel  will  meet  from  8  a.m.  to  5  p.m. 
on  16-17  November  1993  at  Hanscom 
Air  Force  Base,  MA. 

The  purpose  of  this  meeting  is  to 
review  the  Geophysics  programs.  The 
meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  title 
5,  United  States  Code,  specifically 
subparagraphs  (1)  and  (4). 

For  further  information,  contact  the 
SAB  Secretariat  at  (703)  697-8404. 
Palsy  J.  Coonar, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  93-25957  Filed  10-20-93;  8:45  am) 
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USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board 
(SAB)  Science  and  Technology  Review 
Panel  will  meet  from  8  a.m.  to  5  p.m. 
on  18-19  November  1993  at  Griffiss  Air 
Force  Base.  NY. 

The  purpose  of  this  meeting  is  to 
review  the  Command,  Control  and 
Communications  (C31)  programs.  The 
meeting  will  be  closed  to  the  public  in 
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accordance  with  section  552b<c)  of  title 
5,  United  Slates  Code,  specifically 
subparagraphs  (1)  and  (4). 

For  further  information.  ^x>ntact  the 
SAB  Secretariat  at  (703)  697-8404. 
Palsy ).  Conner. 

Air  Force  Federal  ttegister  Liaisoa  Officer. 
|FR  Doc  93-259M  Filed  10-20-93:  8:45  ami 

BiUJNOCOOt  W10-01-W 

USAF  Scientific  Advisofy  Board; 

Meeting 

The  USAF  Scientific  Advisory  Board 
(SAB)  Science  and  Technology  Review 
Panel  will  meet  from  8  a.m.  to  5  p.m. 
on  22-23  November  1993  at  Wright- 
Patterson  Air  Force  Base.  OH.  Wright 
Laboratory. 

The  purpose  of  this  meeting  is  to 
review  the  Manufactoring  Technology 
programs.  The  meeting  will  be  closed  to 
the  public  in  accordance  with  section 
552b(c)  of  title  5.  United  Slates  Code, 
spedfically  subparagraphs  (1)  and  (4). 

For  further  information,  contact  the 
SAB  Secretariat  at  (703)  697-8404. 
Patsy ).  Conner, 

Air  Force  Federal  Hegister  Liaison  Officer. 
|FR  Doc  93-25954  Filed  10-20-93;  8:45  am) 
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USAF  Sdemtfic  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board 
(SAB)  Science  and  Technology  Review 
Panel  will  meet  from  8  a.m.  to  5  pjn. 
on  22-23  ^Jovember  1993  at  CrifTiss  Air 
Force  Base.  NY. 

The  purpose  of  this  meeting  is  to 
review  the  Computer  Science  programs. 
The  meeting  will  be  closed  to  the  public 
in  accordance  with  section  552b(c)  of 
title  5.  United  States  Code,  specifically 
subparagraphs  (1)  and  (4). 

For  further  mformation,  contact  the 
SAB  Secretariat  at  (703)  697-8404. 
Patsy  J.  Conner, 

Air  Force  Federal  Begister  Liaison  Officer. 
IFR  Doc  93-25955  Filed  10-2O-93;  8:45  am) 
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USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board 
(SAB)  Science  and  Technology  Review 
Panel  will  meet  from  8  a.m.  to  5  p.m. 
on  22-24  November  1993  at  the  Air 
Force  Office  of  Science  and  Research, 
Washington,  DC. 

The  purpose  of  this  meeting  is  to 
review  the  Basic  Research  programs. 
The  meeting  wil)  be  closed  to  the  public 
in  accordance  with  section  552b(c)  of 


title  5.  United  States  Code,  specifically 
subparaigraphs  (1)  and  (4). 

For  further  information,  contact  the 
SAB  Secretariat  at  (703)  697-8404. 
Palsy  |.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
IFR  Doc  93-25962  Filed  10-20-93;  8:45  am) 
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Department  of  the  Army 

Advisory  Committee  Meeting  Notice 

AGENCY:  U.S.  Army  Center  of  Military 
History.  DoD. 

ACTION:  Notice  of  meeting. 

In  according  with  section  10(8)(2)  of 
the  Federal  Advisory  Committee  Act 
(PubUc  Law  92-463).  announcement  is 
made  of  the  following  committee 
meeting: 

Name  of  Committee:  Department  of  the 
Army  Historical  Advisory  Committee. 

Date  of  Meeting:  23  Oct  93. 

Place  of  Meeting:  Franlclin  Court  Building. 
U.S.  Army  Center  of  Military  History.  1099 
14th  Street  NW..  2nd  Floor,  Washington  DC 
20005-3402. 

Time  of  Meeting:  090O-150a 

Proposed  Agenda:  Review  and  discussion 
of  the  status  of  historical  activities  in  tl>e  U.S. 
Army. 

1.  Purpose  of  meeting:  The  Committee 
will  review  the  Army's  historical 
activities  for  FY93  and  those  pro|ected 
for  FY94  based  on  reports  and 
manuscripts  received  throughout  the 
period  and  formulate  recommendations 
through  the  Chief  of  Military  History  to 
the  Chief  of  Staff.  Army,  and  the 
Secretary  of  the  Army  for  advancing  the 
use  of  history  in  the  U.S.  Army. 

2.  Meeting  of  the  Advisory  Committee 
is  open  to  the  public  Due  to  space 
Umitations.  attendance  may  be  limited 
to  those  persons  who  have  notified  the 
Advisory  Committee  Management 
Office  in  writing,  at  least  five  days  prior 
to  the  meeting  of  their  intention  to 
attend  the  23  October  meeting. 

3.  Any  members  of  the  public  may  file 
a  written  statement  with  the  Committee 
before,  during  or  after  the  meeting.  To 
the  extent  that  time  permits  Ihe 
Committee  Chairman  may  allow  public 
presentations  of  oral  statements  at  the 
meeting. 

4.  All  communications  regarding  this 
Advisory  Committee  should  be 
addressed  to  Dr.  Jeffrey  J.  Clarke,  U.S. 
Army  Center  of  Military  History, 
Franklin  Court  Building,  1099  14th 
Street  NW.,  Washington.  DC  20005- 


3402.  Telephone  number  (202)  504- 

5402. 

Gregory  D.  Showalter, 

A  hemate  Army  Federal  Register  Liaison 

Officer. 

IFR  Doc  93-26017  Filed  10-20-93;  8:45  ami 

aN.UNOCOOC  MOO  W  M 


Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  section  10(aM2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Mime  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  4  November  1993. 

Time  of  Meeting:  1400-1600  hours. 

Place:  Pentagon.  Washington.  DC 

Agenda:  The  Army  Science  Board  C3I 
Issue  Croup  members  will  meet  with  their 
sponsor  PiSC4)  to  discuss  the  status  of  two 
sponsor  initiated  studies.  Any  interested 
person  may  attend,  appear  before,  or  file 
statements  with  the  committee  at  tiw  time 
and  in  the  manner  permitted  by  the  , 

axnmittea.  The  ASB  Administrative  Officer, 
Sally  Warner,  may  be  contacted  for  further 
information  (703)695-0781. 

Sally  A.  Warner. 

Administrative  Officer.  Army  Science  Board. 
IFR  Doc  93-25902  Filed  10-20-93;  8;45  am) 


Army  Science  Board;  Notice  of  Open 
Meeting 

fai  accordance  with  section  10(aM2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcerrient  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  8-10  November  1993. 

Time  of  Meeting:  0800-1630  hours.  8 
November  1993.  0800-1630  hours.  9 
November  1993.  0900-1130  hours,  10 
November  1993. 

Place:  Pentagon,  Washington,  DC  8A9 
November.  Dumfries.  VA,  10  November. 

Agenda.  The  Army  Science  Board's  C31 
Issue  Group  will  commence  their  Director  of 
Information  Systems  for  Command.  Control. 
Communication,  and  Computers  (DISC4) 
initiated  Issue  Group  study  on  Moving  Army 
Tactical  Command  and  Control  System 
(ATOGS)  from  a  Character-oriented  Message 
System  to  a  Deta-Oriented  Message  System. 
This  meeting  wilt  be  open  to  the  public  Any 
interested  pers<in  may  attend,  appear  before, 
or  nie  statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee.  The  ASB  Administrative  Offloer, 
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Sally  Wam«r.  may  be  contacted  for  further 

lofonnation  (703)  695-0781. 

SiJJy  A.  Warner. 

AdministratiYe  Officer,  Army  Sciertce  Board. 

|PR  Doc  93-25815  Filed  10-20-93:  8:45  ami 
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Yakima  Training  Center  Cultural  and 
Natural  R^Murces  Commtttee;  Meeting 

agency:  Headquarters.  I  Corps  and  Fort 

Lewis,  WA.  Department  of  the  Army, 

DoD. 

action:  Notice  of  meeting. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is 
made  of  the  following  committee 
meeting: 

Same  of  committee:  Yakima  Training 
Center  Cultural  and  Natural  Resources 
Committee — Technical  Committee. 

Date  of  meeting:  November  18, 1993. 

Place  of  meeting:  Yakima  Training  Center. 
Building  266.  Yakima.  Washington. 

Time  <^  meeting:  1  p.m. 

Proposed  ogenaa:  Cukurai  and  Natural 
Resources  Management  Plan  development 
and  review. 

Ail  proceedings  are  open.  For  further 
information  contact  Stephen  Hart.  Chief. 
Qvil  Law.  (206)  967-4540. 
Gragory  D.  Sbowalter, 

AHemate  Army  Federal  Fegister  Liaison 
Officer. 

(FH  Doc  93-25883  Filed  10-20-93;  8:45  ami 


Delaware  Rhrar  Basin  Commissioii 

Coavmkaakon  Meeting  aod  PubWc 
Hoarfng 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  pubhc  hearing  on  Wednesday, 
October  27. 1993.  The  hearing  will  be 
part  of  the  Commission's  regular 
business  meeting  which  is  xnpen  to  the 
public  and  scheduled  to  begin  at  1  p.m. 
in  the  Goddard  Conference  Room  of  the 
Commission's  offices  at  25  State  Police 
Drive.  West  Trenton,  New  Jersey. 

An  informal  conference  among  the 
Commissioners  and  staff  will  be  open 
for  pubUc  observation  at  10  a.m.  at  the 
same  location  and  will  include  status 
reports  on  the  Commission's  proposed 
Special  Protection  Waters  nonpoint 
pollution  regulations;  flood 
preparedness  in  the  Basin;  compliance 
with  DRBC  water  conservation 
ordinance  requirements  and  potential 
use  of  a  Commission  Geographical 
Information  Sy^em. 

The  subiects  of  the  hearing  will  be  as 
follows: 


Current  Expense  and  Capita!  Budgets. 
A  proposed  current  expense  budget  for 
the  fiscal  year  beginning  July  1. 1994.  in 
the  aggregate  amount  of  $3,063,000  and 
a  capital  budget  for  the  same  period  in 
the  amount  of  $1,722,500  in  revenue 
and  $1,302,500  in  expenditures.  Copies 
of  the  current  expense  and  capital 
budget  are  available  from  the 
Commission  on  request  by  contacting 
Richard  C  Gore. 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3,  Article  J 1  and/or  Section  3.8  of  the 
Compact 

1.  Mayer  Packing  Company  D-87-5 
RENEWAL  An  application  for  the 
renewal  of  a  ground  %vater  withdrawal 
project  to  supply  up  to  1.9S  milUon 
gallons  (mg)/30  days  of  water  to  the 
applicant's  meat  processing  operation 
from  Well  Nos,  19  and  21.  Commission 
approval  on  October  28, 1967  was 
limited  to  five  years.  The  applicant 
requests  that  the  total  withdrawal  from 
all  wells  remain  limited  to  1.95  mg/30 
days.  The  project  is  located  in  Lower 
Salford  Township.  Montgomery  County 
and  is  in  the  Southeastern  Pennsylvania 
Ground  Water  Protected  Area. 

2.  The  Geon  Company  D-89-74.  An 
application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  15.12  mg/30  days  of  water  to  the 
applicant's  industrial  facihty  hxtm  a 
proposed  new  well,  and  to  retain  the 
existing  withdrawal  limit  from  all  wells 
of  43.2  mg/30  days.  The  project  is 
located  in  Oldmans  Township,  Salem 
County.  New  Jersey. 

3.  Alpine  Mountain  Ski  Area  D-90-8. 
An  application  for  approval  of  a  surface 
water  withdrawal  of  up  to  0.50  million 
gallons  per  day  (mgd)  for  purposes  of 
snowroaking  at  the  applicant's  ski 
resort.  Water  will  be  withdrawn  from  an 
intake  on  the  Brodhead  Creek  and 
pumped  to  a  nearby  manmade  storage 
pond  from  which  it  will  be  pumped  to 
supply  the  applicant's  snowguns.  The 
project  is  located  in  Price  Township, 
Monroe  County,  Pennsylvania. 

4.  New  fersey  Department  of 
Corrections  D-90-21  CP.  A  project  to 
upgrade  and  expand  the  Bayside  State 
Prison  sewage  treatment  plant  (STP) 
from  0.235  mgd  to  0.55  mgd.  The 
expanded  STP  will  serve  only  the 
correctional  facilities.  The  treated 
effltwnt  will  continue  to  discharge,  via 
a  new  outfall  point  to  Riggins  Ditch,  a 
tributary  of  the  Delavyare  Bay.  in 
Maurice  River  Township,  Cumberland 
County.  New  Jersey. 

5.  Township  of  Sparta  D-92-23  CP. 
An  application  for  approval  of  a  grourn] 
water  withdrawal  project  to  supply  up 
to  10  mg/30  da3rs  of  water  to  the 


applicant's  distribution  system  from 
Newstar  Well  Nos.  1  and  2.  and  Autumn 
Hill  Well  Nos.  1  and  2;  and  to  retain  the 
existing  withdrawal  limit  from  all  wells 
located  within  the  Delaware  River  Basin 
of  18.84  mg/30  days.  The  project  is 
located  in  Sparta  and  Byram 
Townships.  Sussex  County,  New  Jersey. 

6.  Hickory  Valley  Golf  Club  D-92-24. 
An  application  for  approval  of 
withdrawal  of  up  to  0.5  mgd  from 
Swamp  Creek,  a  tributary  of  the 
Perkiomen  Creek,  to  irrigate  the  Hickory 
Valley  Golf  Qub  36-hole.  254-acre  golf 
course.  The  Swamp  Creek  intake  is 
located  on  the  golf  course  property  and 
is  situated  just  north  of  Ludwick  Road 
and  west  of  Big  Road  at  the  confluence 
of  Schlegel  Run  in  New  Hanover 
Township,  Montgomery  County. 
F*ennsyfvania. 

7.  Northampton,  Bucks  County, 
Municipal  Authority  D-93-5  CP.  A 
revised  application  to  include 
additional  sources  of  ground  water  to 
supply  up  to  18.0  mg/30  days  of  water 
to  the  applicant's  distribution  system 
from  new  Well  Nos.  5. 6  and  13.  and  to 
increase  the  existing  withdrawal  limit  of 
48.0  mg/30  days  from  all  wells  to  66.0 
mg/30  days.  The  project  is  located  in 
Northampton  Township,  Bucks  County 
and  is  located  in  the  Southeastern 
Permsyhrania  Ground  Water  Protected 
Area. 

8.  RhU-Oak  Terrace  Inc.  D-93-30.  A 
revised  appHcation  for  approval  of  a 
ground  water  wdthdrawal  pro^  for  golf 
course  irrigation.  New  Well  No.  PW-1 
will  supply  up  to  5.0  mg/30  days  to 
supplement  two  existing  wells  which 
have  been  in  service  since  the  1950's. 
and  the  limit  from  all  wells  will  be  5.0 
mg/30  days.  The  project  is  located  in 
Horsham  Township.  Montgomery 
County,  in  the  Southeastern 
Pennsylvania  Ground  Water  Protected 
Area. 

9.  City  ofMillville  D-93-^3  CP.  An 
application  to  replace  the  withdrawal  of 
water  from  Airport  Well  No.  3  in  the 
applicant's  water  supply  system  due  to 
ground  water  contamination.  The 
applicant  requests  that  the  withdrawal 
from  replacement  Airport  Well  No.  4  be 
limited  to  43.2  mg/30  days,  and  that  the 
total  withdrawal  from  all  wells  remain 
limited  to  200  mg/30  days.  The  project 
is  located  in  the  City  of  Millville. 
Cumberl&nd  County.  New  Jersey. 

10.  The  Upper  Hanover  Authority  D- 
93-36  CP.  An  application  to  consolidate 
the  various  ground  and  surface  water 
supply  facilities  of  The  Upper  Hanover 
Authority  (TUHA)  and  the  Red  Hill 
Water  Authority  (RHWA)  into  one 
comprehensive  docket  for  a 
consolidated  system  operated  by  the 
TUHA.  The  proposed  total  allocation  of 
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22.4  mg  of  ground  water  is  not  an 
increase  in  existing  allocations.  Well 
Nos.  TUHA-3.  RH-1.  and  RH-2  are 
located  in  Upper  Hanover  Township. 
Montgomery  County;  Well  Nos.  TUHA- 
1  and  TUHA-2  are  located  in  Hereford 
Township,  Berks  County,  all  in  the 
Southeastern  Pennsylvania  Ground 
Water  Protected  Area.  Kemmerer  Spring 
is  located  in  Upper  Milford  Township. 
Lehigh  County.  Pennsylvania. 

11.  Big  Boulder  Corp.  D-93-53.  A 
proposal  to  construct  a  replacement 
intie  on  Big  Boulder  Lake,  remove  the 
existing  intake  structure,  and  continue 
to  serve  the  applicant's  snow  making 
operations  at  the  Big  Boulder  ski  area. 
The  maximum  daily  pumping  rate  will 
continue  to  be  4.03  mgd.  The  intake 
project  is  located  on  the  west  side  of  Big 
Boulder  Lake,  on  an  unnamed  tributary 
of  Tunkhonnock  Creek,  in  Kidder 
Township.  Carbon  County. 
Pennsylvania. 

12.  Metropolitan  Edison  Company 
(Met-Ed)  D-93-60.  An  application  for 
approval  of  Met-Ed's  proposed  152 
megawatt  (MW)  oil/gas  fired 
combustion  turbine  (CT)  to  be 
constructed  at  its  existing  Portland 
Generating  Station,  situated  on  the  west 
bank  of  the  Delaware  River  in  Upper 
Mount  Bethel  Township.  Northampton 
County,  Pennsylvania.  The  project  will 
entail  a  new  use  of  approximately 
100,380  gallons  per  day  during  peak 
month  operation.  The  new  CT  project 
will  not  entail  modification  of  the 
existing  water  withdrawal,  treatment  or 
discharge  facilities  at  the  station. 
Cooling  water  and  treated  wastewater 
will  continue  to  discharge  to  Water 
Quality  Zone  1-D  of  the  Delaware  River. 
Water  for  the  proposed  CT  will  be 
provided  via  the  existing  Delaware 
River  intake  facilities.  The  project 
withdrawal  will  continue  to  serve  only 
the  Met-Ed  Portland  Generating  Station. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  George  C.  Elias 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  hearing. 

Dated:  October  12. 1993. 
Susan  M.  Weisman. 

Secretary. 

IFR  Doc.  93-25832  Filed  10-20-93;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  on  a 
Proposed  Policy  for  the  Acceptance  of 
United  States  Origin  Foreign  Research 
Reactor  Spent  Nuclear  Fuel 

agency:  United  States  Departmf>nt  of 
Energy  (DOE). 

action:  Notice  of  hitent  (NOI)  tr  prepare 
an  Environmental  Impact  Statement 
(EIS)  for  a  proposed  policy  for  the 
acceptance  of  United  States  origin 
foreign  research  reactor  spent  nuclear 
fuel. 

SUMMARY:  DOE  announces  its  intent  to 
prepare  an  HS  pursuant  to  the  National 
Environmental  PoUcy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321.  et  seq.)  to 
evaluate  the  potential  environmental 
impacts  of  the  adoption  and 
implementation  of  a  policy  to  accept 
spent  nuclear  fuel  containing  United 
States  origin  enriched  uranium  from 
foreign  research  reactors,  and  to  conduct 
public  scoping  meetings.  The  ' 
implementation  of  this  policy  would 
result  in  the  receipt  of  foreign  research 
reactor  spent  nuclear  fuel  at  one  or  more 
United  States  marine  ports  of  entry,  and 
overland  transport  to  one  or  more  DOE 
sites  for  storage  pending  ultimate 
disposal. 

Under  the  proposed  policy,  the 
United  States  would  accept  up  to  15.0f  0 
highly  enriched  uranium  (HEU)  or  low- 
enriched  uranium  (LEU)  spent  nuclear 
fuel  elements  during  a  maximum  15 
year  period  firom  foreign  research 
reactors  in  about  28  nations.  The  United 
States  would  subsidize  the  costs  of 
transport,  storage,  handling  and 
disposal  of  United  States  origin  foreign 
research  reactor  spent  nuclear  fuel  from 
developing  nations.  Developed  nations 
would  be  charged  a  fee  for  \he  storage, 
handling  and  disposal  of  their  spent 
nuclear  fuel.  "Developing  nations,"  for 
the  purposes  of  this  proposal,  are  those 
nations  eligible  for  assistance  under  the 
United  Nations  programs  that  are  based 
on  a  combination  of  economic  and 
demographic  factors.  The  EIS  will  assess 
reasonable  alternatives  to  adoption  and 
implementation  of  the  proposed  policy, 
including  alternative  ports  of  entry, 
overland  transportation  routes,  and 
storage  sites,  along  with  the  no  action 
alternative. 

The  purpose  of  the  agency  action  is  to 
support  United  States  nuclear  non- 
proliferation  policy  by  removing  the 
spent  nuclear  fuel  from  these  reactors 
from  international  commerce  (i.e.,  by 
returning  the  fuel  to  the  United  States) 
to  preclude  its  diversion  for  use  in 
nuclear  weapons.  In  addition,  the 


proposed  action  would  serve  the 
purpose  of  encouraging  the  conversion 
of  foreign  research  reactors  currently 
using  United  States  origin  HEU  fuels  to 
LEU  hiels. 

DOE  has  requested  that  the 
Department  of  State  be  a  cooperating 
agency  in  the  preparation  of  this  EIS. 
DATES:  DOE  invites  all  interested  parties 
to  submit  comments  related  to  the 
proposed  implementation  of  the  foreign 
research  reactor  spent  nuclear  fuel 
acceptance  policy  to  ensure  that  all 
relevant  environmental  issues  are 
considered.  Written  comments  should 
be  directed  to  John  J.  Jicha.  Jr..  at  the 
address  indicated  below.  Interested 
parties  are  also  invited  to  present  oral 
and  written  comments  pertinent  to  the 
preparation  of  this  EIS  at  nine  (9)  public 
scoping  meetings  to  be  held  in 
November  and  December  of  1993  at  the 
times  and  places  indicated  below. 
Additional  notice  will  be  given  via 
appropriate  local  media.  At  the  scoping 
meetings.  DOE  also  will  provide  the 
public  with  an  opportunity  to  engage  in 
more  informal  discussions  with  DOE 
representatives  regarding  DOE's 
proposed  foreign  research  reactor  spent 
nuclear  fuel  acceptance  policy.  The 
times  and  places  of  the  scoping 
meetings  are  shown  below. 

The  public  scoping  process  begins 
with  the  date  of  this  notice  and  extends 
until  Decembers.  1993.  Written 
comments  submitted  by  mail  should  be 
postmarked  by  December  8, 1993.  to 
ensure  consideration.  Envelop)es  should 
be  marked:  "FRR  SNF  EIS."  Written 
comments  mailed  after  that  date  will  be 
considered  to  the  extent  practicable. 
Oral  and  written  comments  will  be 
given  equal  consideration.  Individuals 
desiring  to  speak  at  a  public  scoping 
meeting  (or  meetings)  should  pre- 
register  to  do  so  by  contacting,  either  by 
telephone  or  in  writing,  the  contact 
person(s)  designated  for  the  meeting(s). 
Pre-registration  should  occur  at  least 
two  days  before  the  designated  meeting. 
The  meetings  will  be  chaired  by  a 
presiding  officer.  The  public  scoping 
meetings  will  not  be  conducted  as 
evidentiary  hearings.  Speakers  will  not 
be  cross-examined,  although  DOE 
representatives  present  may  ask 
clarifying  questions. 

To  ensure  that  everyone  has  an 
adequate  opportunity  to  speak,  five 
minutes  will  be  allotted  each  speaker. 
Depending  on  the  number  of  persons 
who  request  an  opportunity  to  speak, 
the  presiding  officer  may  allow  more 
time  for  speakers  representing  multiple 
parties  or  organizations.  Persons 
wishing  to  speak  on  behalf  of 
organizations  should  identify  the 
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oi^ganization  in  their  request.  Persons 
who  have  not  submitted  a  timely 
request  to  speak  may  register  at  the 
meetings  and  will  be  called  on  to  speak 
if  time  permits.  Written  comments  also 
will  be  accepted  at  the  meetings,  and 
speakers  are  encouraged  to  provide 
written  versions  of  their  oral  comments 
for  the  record. 

DOE  will  make  a  transcript  of  each 
meeting.  Copies  Mrill  be  made  available 
for  inspection  during  business  hours  at 
the  DOE  Freedom  of  Information 
Reading  Room  (Room  lE-190),  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington.  DC  20585,  Monday 
through  Friday  and  in  local  DOE 
reading  rooms.  Locations  of  local 
reading  rooms  for  the  scoping  meetings 
are  listed  below. 

Scoping  Nfeetings  Schedule,  Contact 
Persons,  and  Reading  Room  Locations 

Meeting:  Idaho  Falls.  ID 

Date:  Tuesday,  November  9, 1993 

Time:  9  a.m.-l  p.m.,  2  p.m.-5  p.m.,  6:30 

p.m.-9  p.m. 
Location:  Westbank  Inn,  475  River 

Parkway.  Idaho  Falls.  ID  83402  (208) 

523-6000 

Contact  For  The  Meeting  Above 

Mr.  Briant  Charboneau,  United  States 
Department  of  Energy.  Idaho  Field 
Office.  One  Energy  Drive.  Mailstop 
1214.  Idaho  Falls.  ID.  83402.  (208)  526- 
0845. 

Public  Reading  Room  For  The  Meeting 
Above 

Idaho  Falls:  DOE-ID  Public  Reading 
Room.  INEL  Technical  Library,  1776 
Science  Center  Drive,  Idaho  Falls.  ID 
83402  (206)  526-1191  or  (208)  526- 
1144.  Hours:  8  ajn.-7  pjn.  Mon.- 
Thurs.,  8  ajn.-5  pan.  Fri.,  9  a.m.-l  p.m. 
Sat.,  8  ajn.-5  pjn.  Summer  (Mon.-Fri). 
Meeting:  Aiken,  SC/ Augusta.  GA  area 
Date:  Wednesday.  November  10. 1993 
Time:  9  a.m.-l  pjn.,  2  p.m.-5  p.m.,  6:30 

pjn.-9  p.m. 
Location:  North  Augusta  Commimity 

Center,  495  Brookside  Avenue,  N. 

Augusta,  SC  29841,  (803)  441-4290. 
Meeting:  Savannah.  GA 
Date:  Monday.  November  15, 1993 
Time:  9  a.m.-l  p.m.,  2  p.m.-5  p.m.,  6:30 

p.m.-9  p.m. 
Location:  Hyatt  Regency  Savannah,  2 

West  Bay  Street,  Savannah,  GA  31401, 

(912)  238-1234. 

Meeting:  Charleston,  SC 

Dote:  Wednesday.  November  17, 1993 

Time:  9  a.m.-l  p.m.,  2  p.m.-5  p.m.,  6:30 

p.m.-9  p.m. 
Location:  Holiday  Inn,  Mt.  Pleasant,  250 

Highway  17.  Mt  Pleasant,  SC  29464, 

(803) 884-6000. 
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Contact  For  The  Three  Meetings  Above 

Mr.  James  R.  Giusti.  United  States 
Department  of  Energy.  Public 
Information  Specialist,  OfTice  of 
External  Affairs.  P.O.  Box  A,  Aiken,  SC 
29802  1-800-242-8269 

Public  Reading  Room  For  The  Three 
Meetings  Above 

Aiken:  DOE-Public  Reading  Room. 
Gregg  Graniteville  Library,  171 
University  Parkway,  Aiken.  SC  29801 
(803)  641-3465.  Hours:  8  a.m.-ll  p.m. 
Mcm.-Thrs.,  8  a.m.-5  p.m.  Fri.,  10  a.m.- 
5  p.m.  Sat.,  2  p.m.-ll  p.m.  Sun. 

Savannah:  County  Library,  2002  Bull 
Street,  Savannah,  GA  31499-4301  (912) 
234-5127.  Hours:  9  a.m.-9  p.m.  Mon- 
Thrs..  9  a.m.-6  p.m.  Fri.,  10  a.m.-6  p.m. 
Sat..  2  p.m.-6  p.m.  Sun. 

Charleston:  County  Library,  404  King 
Street.  Charleston.  SC  29403  (803)  723- 
1645.  Hours:  9:30  ajn.-9  p.m.  Mon. 
Thrs.,  9:30  a jn.-O  pjn.  Fri.  &  Sat.,  2 
pjn.-6  p.m.  Sun. 
Meeting:  Oakland.  CA 
Date:  Thursday.  November  18, 1993 
Time:  9  a.m.-l  p.m.,  2  pjn.-5  p.m.,  6:30 

p.m.-9  p.m. 
Location:  Pare  Oakland  Hotel.  1001 

Broadway.  Oakland.  CA,  94607,  (510) 

451-4000. 

Contact  For  The  One  Meeting  Above 

Ms.  Brenda  Fleming.  United  States 
Department  of  Energy,  EM-37, 1000 
Independence  Avenue.  SW..  Suite 
GB215,  Washington.  DC  20585. 1-80O- 
242-8269 

Public  Reading  Room  for  the  One 
Meeting  Above 

Oakland:  DOE-Public  Reading  Room, 
San  Francisco  Operations  Office,  1333 
Broadway.  Oakland,  CA  94612  (415) 
273-4429.  Hours:  8:30  ajn.-4:30  pjn. 
Mon.-Fri. 

Meeting:  Hampton  Roads.  VA 
Date:  Monday.  November  22, 1993 
Time:  9  a.m.-l  p.m..  2  p.m.-5  p.m.,  6:30 

p.m.-9  p.m. 
Location:  Holiday  Inn  Portsmouth- 
Waterfront.  8  Crawford  Paricway, 
Portsmouth.  VA.  23704.  (804)  393- 
2573. 

Contact  for  the  One  Meeting  Above 

Ms.  Brenda  Fleming.  United  States 
Department  of  Energy,  EM-37. 1000 
Independence  Avenue,  SW.  Suite 
GB215,  Washington.  DC  20585. 1-800- 
242-8269 

PuUic  Reading  Room  for  the  One 
Meeting  Above 

Portsmouth:  Portsmouth  Main 
Library.  601  Court  Street.  Portsmouth, 
VA  23704  (804)  393-8501.  Hours:  9 


a.m.-9  p.m.  Mon.-Fri.,  9  a.m.-5  p.m. 
Sat. 

Meeting:  Richland,  WA 
Date:  Monday.  November  29. 1993 
Tjuje;  1  p.m.-5  p.m.,  6:30  p.m.-9  p.m. 
Location:  Shilob  Inn-Rivershore,  50 

Comstock,  Richland,  WA,  99352, 

(509)  946-9006 
Meeting:  Portland.  OR 
Date:  Wednesday.  December  1. 1993 
Time:  1  p.m.-5  p.m.,  6:30  p.m.-9  p.m. 
Location:  Red  Lion  Inn-)antzen  Beach. 

909  N.  Hayden  Island  Drive,  Portland, 

OR,  97217,  (503)  283-4466 
Meeting:  Seattle.  WA 
Date:  Thursday.  December  2. 1993 
Time:  1  p.m.-5  p.m..  6:30  p.m.-9  p.m. 
Location:  The  Westin  Hotel.  1900  5th 

Avenue.  Seattle.  WA.  98101,  (206) 

728-1000. 

Contact  for  the  Three  Meetings  Above 

Mr.  Michael  L.  Talbot,  Office  of 
Communications.  Richland  Operations 
Office.  United  States  Dept  of  Energy, 
P.O.  Box  550.  Richland.  WA  99352, 
(509) 376-7501. 

Public  Reading  Rooms  for  the  Three 
Meetings  Above 

Richland:  Washington  State 
University/Tri  Qties,  100  Sprout  Road, 
room  130,  Richland,  WA  99352.  (509) 
376-8583.  Hours:  8  ajn.-12  Noon,  and 
1  pjn.-4:30  pjn.  Mon.-Fri.,  9  a.m.-l 
pjn.  Sat. 

Portland:  Portland  State  University 
Library.  934  S.W.  Harrison.  Portland, 
OR  97207.  (503)  464-^617.  Hours:  8 
a.m.-5  pjn.  Mon.-Fri..  Qosed  Saturdays 
and  Sundays. 

Seattle:  University  of  Washington, 
Suzzalo  Library.  FM-25  Govenynent 
Publications,  Seattle.  WA  98195  (206) 
543-0242.  Hours:  7:30  ajn.-12 
Midnight  Mon.-Thrs..  7:30  a.m.-6  p.m. 
Fri.,  9  a.m.-5  p.m.  Sat..  12  Noon  to  12 
Midnight  Sun. 

Following  completion  of  the  public 
scoping  process.  DOE  will  issue  an  EIS 
Implementation  Plan  that  will 
summarize  the  results  of  the  scoping 
process  and  define  the  alternatives  and 
issues  to  be  addressed  in  the  EIS.  DOE 
plans  to  complete  the  draft  EIS  in 
December  1994.  DOE  will  announce  its 
availability  in  the  Federal  Register  and 
will  provide  the  public,  organizations, 
and  agencies  with  an  opportunity  to 
submit  comments.  These  comments  will 
be  considered  and  addressed  in  the  final 
EIS.  scheduled  for  issuance  in  June 
1995. 

ADDRESSES  AND  FURTHER  iNFORMATKM: 
Written  comments  mi  the  scope  of  the 
EIS,  questions  about  the  fcNeign  research 
reactor  spent  nuclear  fuel  acceptance 
program,  and  requests  for  copies  of  the 
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Implementation  Plan  and/or  the  draft 
EIS  should  be  directed  to:  Mr.  John  J. 
Jicha.  Jr..  Acting  Director,  Office  of 
Spent  Fuels  and  Special  Projects  (EM- 
37).  United  States  Department  of 
Energy.  1000  Indef)endence  Avenue. 
S.W.  Washington.  DC  20585.  Mr.  Jicha 's 
telephone  number  is  202-586-9441. 

For  further  information  on  the  DOE 
NEPA  review  process,  please  contact: 
Ms.  Carol  M.  Borgstrom,  Director.  Office 
of  NEPA  Oversight  (EH-25).  United 
States  Department  of  Energy,  1000 
Independence  Avenue.  SW., 
Washington.  DC  20585.  Ms.  Borgstrom 's 
telephone  number  is  202-586-4600;  a 
message  may  be  left  using  the  toll  free 
number  800-472-2756. 

DOE  will  have  transcripts  made  of 
oral  presentations  at  the  scoping 
meetings.  The  transcripts,  written 
comments,  and  relevant  NEPA 
documents  and  other  relevant 
documents  will  be  available  for  review 
by  members  of  the  public,  organizations, 
and  agencies  at  various  DOE  public 
reading  rooms  during  normal  business 
hours.  The  addresses  of  the  reading 
rooms  that  are  located  near  the  scoping 
meeting  sites  are  those  that  have  been 
identified  previously  in  this  Notice. 

SUPPLEMENTARY  INFOftMATION: 

Background 

Since  1945.  successive  United  States 
administrations  have  recognized  that 
preventing  the  further  spread  of  nuclear 
weapons  is  an  important  national 
security  and  foreign  policy  objective.  At 
the  same  time,  the  United  States  has 
engaged  in  cooperative  activities  and 
promotion  of  "peaceful"  uses  of  nuclear 
technologies  in  other  countries. 

As  part  of  this  nuclear  cooperation, 
beginning  with  the  "Atoms  for  Peace" 
program  in  the  1950s,  the  United  States 
provided  HEU  for  use  as  fuel  in  research 
and  materials  testing  reactors  and  in 
special  purpose  nuclear  reactors  around 
the  world.  Although  the  HEU  could  be 
used  in  nuclear  weapons,  the  HEU  was 
provided  to  these  countries  as  part  of  a 
trade-off  in  which  the  other  countries 
agreed  to  forgo  the  developnent  of 
nuclear  weapons  if  the  United  States 
would  assist  them  in  peaceful 
applications  of  nuclear  technologies. 
Early  arrangements  provided  for  the 
lease  of  the  HEU.  but  most  of  the  lease 
arrangements  were  converted  to  sales  in 
1964.  In  1968.  the  United  States  began 
accepting  returns  of  foreign  research 
reactor  spent  nuclear  fuel  containing 
United  States  origin  HEU. 

The  policy  under  which  the  previous 
acceptance  of  foreign  research  reactor 
spent  nuclear  fuel  was  conducted  has 
been  referred  to  generally  as  the  "Off- 


Site  Fuels"  policy.  Under  this  policy, 
the  United  States  reprocessed  the  spent 
nuclear  fuel  and  provided  credits  to  the 
foreign  research  reactors  for  HEU 
recovered  from  their  spent  nuclear  fuels. 
The  reprocessing  was  done  in  turn  by 
the  Atomic  Energy  Commission,  the 
Energy  Research  and  Development 
Administration,  and  finally  by  EX3E.  (At 
the  present  time,  the  United  States  has 
ceased  all  reprocessing  of  nuclear 
materials  for  extraction  of  fissile 
material  for  weapons  use.  DOE 
announced  its  intention  to  phase  out 
reprocessing  for  HEU  extraction  in  1992, 
and  presently  has  no  intention  of 
altering  this  policy.  DOE  is  now 
planning  activities  to  allow  shutdown  or 
alternative  uses  of  its  chemical 
separation  facilities.) 

To  reduce  the  amount  of  HEU 
available  in  international  commerce  (in 
support  of  United  States  nuclear  non- 
proliferation  policy).  DOE  established 
the  Reduced  Enrichment  for  Research 
and  Test  Reactor  (RERTR)  fuels  program 
in  1978.  The  RERTR  program  is  aimed 
at  reducing  the  demand  for  HEU  by 
civilian  users  by  developing  high 
density  foreign  research  reactor  fuels 
using  LEU  to  replace  the  HEU  foreign 
research  reactor  fuels.  To  further 
encourage  foreign  research  reactor 
operators  to  switch  to  the  use  of  LEU 
fuels,  the  "OfT-Site  Fuels"  policy  was 
extended  in  1986  to  include  the 
acceptance  of  spent  nuclear  fuel 
containing  LEU  of  United  States  origin. 
The  RERTR  program  has  helped  to  bring 
about  the  conversion  of  a  significant 
number  of  foreign  reactors  ftom  the  use 
of  United  States  origin  HEU  or  HEU 
from  other  western  countries,  and  has 
contributed  to  the  reduction  in  the  level 
of  United  States  exports  of  HEU. 

In  1992,  the  United  States  non- 
proliferation  policy  was  strengthened  by 
the  enactment  of  the  Energy  Policy  Act 
of  1992  (42  U.S.C  13201).  which 
restricts  the  export  of  HEU  from  the 
United  States.  As  a  result,  no  further 
United  States  origin  HEU  will  be  made 
available  to  any  foreign  research  reactor, 
other  than  to  those  for  which  the  United 
States  is  actively  developing  a 
replacement  LEU  fuel.  Furthermore,  the 
United  States  is  separately  pursuing 
other  arrangements  that  would  restrict 
or  eliminate  sources  of  HEU  from  other 
countries. 

The  "Off-Site  Fuels"  policy  as  it 
pertained  to  the  acceptance  of  HEU 
fuels  expired  in  1988.  Acceptance  of 
LEU  fuels  under  the  policy  expired  at 
the  end  of  1992.  Due  to  the  expiration 
of  that  policy,  no  United  States  origin 
HEU  spent  Kiel  has  been  transported  to 
the  United  States  since  the  end  of  1988. 
In  addition,  presumably  because 


insufficient  quantities  of  LEU  spent  fuel 
have  emerged  fit)m  reactors  that  have 
been  converted  from  the  use  of  HEU 
fuel,  no  LEU  spent  fuel  has  been 
transported  to  the  United  States  since 

approximately  1988. 

In  1991,  DOE  prepared  an 
environmental  assessment  and  issued 
for  public  comment  a  proposed  finding 
of  no  significant  impact  concerning  the 
proposed  renewal  of  the  "Off-Site 
Fuels"  policy.  The  1991  environmental 
assessment  considered  the  impacts  of 
reprocessing  as  a  part  of  the  proposed 
renewal  of  the  "Off-Site  Fuels"  policy. 
DOE  received  a  significant  amount  of 
public  comment  on  the  proposed 
finding  of  no  significant  impact,  much 
of  it  in  opposition  to  the  proposed 
renewal.  Subsequent  to  E)OE's  decision 
in  1992  to  phase  out  reprocessing.  DOE 
took  no  further  action  under  the 
proposed  finding  of  no  significant 
impact  to  finalize  a  decision  under 
NH'A  concerning  the  proposed  renewal 
of  the  "Off-Site  Fuels"  policy. 

In  late  1992  the  Department  of  State 
and  the  Arms  Control  and  Disarmament 
Agency  requested  that  DOE  reinstitute 
the  acceptance  of  spent  nuclear  fuel 
from  abroad.  Other  United  States 
government  agencies,  such  as  the 
Nuclear  Regulatory  Commission, 
expressed  concerns  about  the  lack  of  a 
policy  similar  to  the  former  "Off-Site 
Fuels"  policy.  The  major  issue  raised  by 
these  agencies  was  the  need  to  further 
the  national  policy  of  guarding  against 
proliferation  of  nuclear  materials  (such 
as  HEU)  that  could  be  diverted  for 
weapons  development.  In  July  1993,  the 
Secretary  of  State  reiterated  his 
predecessor's  request  to  the  Secretary  of 
Energy  to  reinstitute  DOE's  policy  for 
acceptance  of  spent  nuclear  fuel  from 
abroad  to  avoid  situations  in  which 
certain  foreign  research  reactors  might 
withdraw  from  further  cooperation  with 
the  RERTR  program  and  renew  their  use 
of  HEU  fuels.  As  a  result  of  these 
requests  and  the  national  interests  at 
stake,  the  Secretary  of  Energy  proposed 
the  adoption  of  the  policy  to  be 
addressed  in  this  EIS. 

Concurrent  with  the  1993  request 
from  the  Secretary  of  State.  DOE  was 
notified  that  spent  nuclear  fuel  storage 
at  certain  foreign  research  reactor  sites 
had  reached  or  was  fast  reaching 
capacity.  To  maintain  the  status  quo 
(relative  to  participation  in  the  RERTR 
program)  while  this  EIS  is  being 
prepared,  preclude  the  need  to  shut 
down  these  foreign  research  reactors, 
and  discourage  reprocessing  of  spent 
nuclear  fuel  abroad,  the  Seo^tary  of 
Energy  proposed  that  DOE 
expeditiously  evaluate  the  return  of  a 
limited  amount  of  foreign  research 
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reactor  spent  nuclear  fuel  to  the  United 
States  for  storage  in  an  existing  facility 
at  the  Savannah  River  Site.  In  order  to 
respond  to  such  near-term  situations, 
the  Secretary  originally  proposed  to 
analyze  the  return  of  up  to  550  foreign 
research  reactor  spent  nuclear  fuel 
elements  in  an  environmental 
assessment,  pending  completion  of  the 
EIS  on  the  proposed  foreign  research 
reactor  spent  nuclear  fuel  acceptance 
policy.  Upon  further  analysis,  however, 
it  was  determined  that  up  to  700  fuel 
elements  may  need  to  be  accepted  while 
the  EIS  is  being  prepared  in  order  to 
preserve  the  status  quo  and  address 
nonproliferation  interests.  Thus,  the 
environmental  assessment  will  analyze 
the  potential  environmental 
consequences  of  the  receipt,  overland 
transport,  and  underwater  (wet)  storage 
of  up  to  700  elements  of  foreign  research 
reactor  spent  nuclear  fuel.  The  700 
elements  are  made  up  of  550  elements 
of  foreign  research  reactor  spent  nuclear 
fuel  from  specifically  identified  foreign 
research  reactors,  plus  another  150 
foreign  research  reactor  spent  nuclear 
fuel  elements  that  DOE  may  need  to 
accept  from  as  yet  unidentiHed  foreign 
research  reactors  to  prevent  an  actual  or 
potential  near-term  proliferation  threat. 
DOE'S  proposed  alternative  ports  for  the 
acceptance  of  up  to  700  fuel  elements 
are  Charleston,  SC,  or  Hampton  Roads, 
Virginia,  with  subsequent  overland 
transport  to  and  temporary  wet  storage 
in  the  Receiving  Basin  for  Ofl'-Site  Fuels 
(RBOF)  at  DOE'S  Savannah  River  Site  in 
South  Carolina.  The  EA  will  specify  the 
criteria  by  which  the  spent  nuclear  fuel 
elements  to  be  accepted  would  be 
selected.  These  criteria  will  articulate 
the  need  for  the  near-term  action  that 
DOE  is  proposing  before  the  completion 
of  the  EIS  for  the  policy  renewal.  The 
subsequent  removal  of  the  up  to  700 
foreign  research  reactor  spent  nuclear 
fiiel  elements  from  RBOF  and  their 
preparation  for  and  placement  in  dry 
storage,  if  required,  will  be  assessed  in 
theQS. 

Preliminary  Description  of  Alternatives 

DOE  solicits  recommendations  for 
addressing  the  environmental  impacts 
of  the  proposed  policy  described  in  this 
notice,  and  reasonable  alternatives 
thereto.  DOE  intends  to  assess,  in 
addition  to  the  no  action  alternative,  all 
reasonable  alternatives  to  adoption  and 
implementation  of  the  proposed  policy, 
including  alternative  marine  ports  of 
entry,  overland  transportation  systems 
and  routes,  and  storage  technologies  and 
sites. 


The  Proposed  Action. 

CKDE  pro{>oses  the  adoption  and 
implementation  of  a  policy  for  the 
acceptance  of  foreign  research  reactor 
spent  nuclear  fuel  containing  United 
States  origin  enriched  uranium.  The 
implementation  of  this  policy  would 
involve  the  receipt  of  foreign  research 
reactor  spent  nuclear  fuel  at  one  or  more 
marine  ports,  and  overland 
transportation  from  the  porti's)  to  one  or 
more  DOE  sites  for  storage  pending 
disposal.  DOE  would  take  title  to  up  to 
15,000  fuel  elements  (up  to  9,000  HEU 
and  6,000  LEU)  from  about  28  foreign 
countries.  This  is  an  amount  equal  to 
the  projected  spent  fuel  discharges  of 
foreign  research  reactors  using  United 
States  origin  fuels  over  the  next  15 
years.  Beyond  that  time  frame,  it 
becomes  difficult  to  foresee  the  number 
of  spent  fuel  discharges.  This  amount 
(15,000  fuel  elements)  would  constitute 
only  about  0.08%  of  the  total  quantity 
of  spent  nuclear  fuel  that  DOE  is 
currently  managing.  The  United  States 
would  bear  the  full  costs  of  transport, 
handling,  storage  and  disposal  of  foreign 
research  reactor  spent  nuclear  fuel  from 
developing  nations.  However,  for 
developed  nations,  the  United  States 
would  charge  a  fee  for  the  handling, 
storage  and  disposal  activities 
conducted  by  the  United  States. 

Policy  Alternatives 

The  EIS  will  assess  alternatives  to  the 
proposed  policy.  Identified  alternatives 
include  (1)  no  action;  (2)  full-cost 
recovery  from  all  participating  nations; 
and  (3)  subsidization  of  costs  for  all 
participating  nations.  Other  policy 
alternatives  will  be  discussed,  such  as 
where  the  United  States  takes  title  to  the 
foreign  research  reactor  spent  nuclear 
fuel,  whether  the  policy  should  be 
limited  to  countries  that  have  agreed  to 
convert  their  foreign  research  reactors  to 
the  use  of  LEU  fuels,  and  whether  the 
poUcy  should  be  limited  to  the 
acceptance  of  spent  nuclear  fuel  only 
from  countries  that  present  a  potential 
proliferation  threat. 

Storage  Site  Ahematives 

The  EIS  will  assess  the  potential 
impacts  associated  with  the  following 
alternatives  for  storage  of  the  foreign 
research  reactor  spent  nuclear  fuel 
accepted  under  any  of  the  al>ove  policy 
alternatives:  (1)  Storage  at  the  Savannah 
River  Site  (SRS),  Idaho  National 
Engineering  Laboratory  (INEL),  and  the 
Hanford  Site  (HS)  (i.e.  decentralized 
storage);  (2)  storage  at  SRS  and  INEL 
(i.e.,  regionalized  storage);  and  (3) 
storage  of  all  foreign  research  reactor 
spent  nuclear  fuel  at  one  of  the 


previously  named  DOE  sites  (i.e., 
centralized  storage).  In  addition,  DOE 
will  consider  in  this  EIS  other  potential 
sites  identffiied  as  reasonable 
alternatives  in  the  DOE-wide 
programmatic  review  of  spent  nuclear 
fuel  management  that  is  currently  under 
preparation  as  part  of  an  EIS  for 
environmental  restoration  and  waste 
management  activities  at  INEL  (see 
"Relationship  with  Other  Actions," 
below).  In  response  to  a  recent  notice 
(58  FR  46951,  September  3. 1993) 
regarding  the  INEL  EIS.  DOE  has 
received  comments  to  the  effect  that  a 
broader  range  of  DOE  sites  and  non-DOE 
sites  should  be  considered  as  reasonable 
alternatives.  DOE  is  currently  evaluating 
these  comments.  The  Implementation 
Plan  for  the  INEL  EIS  will  reflect  this 
consideration.  As  noted  above,  however, 
spent  nuclear  fuel  frt>m  foreign  research 
reactors  that  might  be  bnnight  to  the 
United  States  under  the  proposed 
acceptance  policy  would  constitute  a 
very  small  addition  to  the  fuel  DOE 
already  manages.  Therefore,  DOE  does 
not  believe  it  is  reasonable  to  consider 
managing  any  foreign  research  reactor 
fuel  returned  to  the  United  States  at  any 
sites  other  than  those  that  would  be 
considered  for  IX)E-wide  programmatic 
purposes.  DOE  welcomes  comments  on 
this  approach. 

Transportation  Alternatives  and 
Analysis 

The  EIS  will  assess  the  impact  of 
marine  transport  within  the  territorial 
waters  of  the  United  States,  including 
the  port  of  entry,  and  overland  truck 
and  rail  transportation  from  alternative 
receiving  port(s)  to  the  alternative 
storage  site(s).  Because  the  proposed 
action  involves  ocean  transport  in  the 
global  commons,  the  EIS  also  Mill 
include  consideration  of  potential 
environmental  impacts  on  the  global 
commons  in  accordance  with  Executive 
Order  12114. 

DOE  intends  to  analyze  in  the  EIS  the 
ports  listed  below  as  the  proposed  ports 
of  entry  at  which  foreign  research 
reactor  spent  nuclear  fuel  would  be 
received  under  the  proposed  foreign 
research  reactor  spent  nucle&r  fuel 
acceptance  policy: 
Charleston,  SC 
Hampton  Roads,  VA 
Oakland,  CA 
Portland,  OR 
Savannah,  GA 
Seattle-Tacoma,  WA 

Several  criteria  were  used  in 
development  of  the  above  list  of 
proposed  ports.  These  criteria  include 
(a)  adequacy  of  harbor  and  dock 
characteristics  to  satisfy  the  cask- 
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carr>  ing  ship  requirements;  (b) 
availability  of  safe  and  secure  lag 
storage:  (c)  adequacy  of  overland 
transportation  systems  from  ports  to  the 
storage  site(s);  (d)  experience  in  safe  and 
secure  handling  of  hazardous  cargo;  (e) 
emergency  preparedness  status  at  the 
port  and  nearby  communities;  and  (0 
proximity  to  the  proposed  storage  sites. 
A  range  of  alternative  ports  also  will  be 
analyzed  against  these  criteria  for 
comparison.  DOE  requests  comments  on 
this  approach  and  welcomes  suggestions 
regarding  the  proposed  and  alternative 
ports.  The  analyses  of  the  proposed  and 
alternative  ports  will  consider  the 
population  density  of  the  area 
surrounding  the  ports  and  other  factors 
that  may  affect  the  potential 
environmental  impacts  associated  with 
use  of  the  ports,  including  incident  free 
operations  and  potential  accidents. 

DOE  plans  to  assess  transportation 
impacts  using  recognized  computer 
codes  such  as  RADTRAN  and  RISKIND 
for  radiological  and  non-radiological 
incident-faee  and  accident  conditions, 
taking  account  of  both  the  probabilities 
and  consequences  of  accidents. 

Storage  Technology  Alternatives 

The  EIS  %vill  discviss  the  potential 
impacts  of  proven  (licensed  or 
otherwise  approved)  dry  storage  and 
underwater  "wet  storage"  technologies. 
Several  above-ground  dry  storage 
technologies,  including  multi-purpose 
casks,  metal  casks,  concrete  casks,  and 
horizontal  multiple  vault  storage  units, 
will  be  assessed.  The  configuration  of 
stored  casks  will  take  criticality  safety 
into  consideration.  The  radiological 
monitoring  systems  and  programs 
associated  with  the  foreign  research 
reactor  spent  nuclear  fuel  storage 
technologies  will  be  described  and 
assessed.  DOE  estimates  that  about  4 
acres  would  be  required  to  store  up  to 
15.000  spent  fuel  elements  proposed  to 
be  stored  under  the  foreign  research 
reactor  policy.  The  impacts  of 
construction  of  storage  facilities  also 
will  be  assessed.  Ultimate  disposal  will 
be  discussed  to  the  limited  extent 
possible,  inasmuch  as  it  is  speculative  at 
this  time  to  detemiine  what  conditions 
or  locations  will  be  involved  in  the 
ultimate  disposal  of  spent  nuclear  fuel. 
DOE  plans  to  assess  storage  for 
approximately  a  40  year  period. 

Identification  of  Environmental  Issues 

The  following  environmental  issues 
have  been  identified  for  analysis  in  the 
foreign  research  reactor  spent  nuclear 
fuel  EIS.  This  list  is  presented  to 
facilitate  discussion  on  the  scope  of  the 
EIS  and  is  not  intended  to  be  all- 
inclusive  or  to  predetermine  the  scope. 


Therefore.  DOE  invites  comments  on 
these  and  any  other  issues  relevant  to 
the  analysis  in  this  EIS. 

(1)  Potential  radiological  impacts  in 
terms  of  both  radiation  doses  and 
resulting  health  risks  to  the 
environment  and  to  people,  including 
workers  and  the  general  public  (i.e.. 
individuals  and  the  total  population, 
children  and  adults,  present  and  future 
generations)  under  the  various 
alternatives  under  routine  and  accident 
conditions. 

(2)  Potential  impacts  on  the  public, 
workers  and  the  environment  associated 
with  the  proposed  construction  of  any 
facilities  needed  for  the  handling  and 
storage  of  the  foreign  research  reactor 
spent  nuclear  fuel. 

(0)  Direct,  indirect  and  cumulative 
effects  resulting  firom  the  proposed 
action  and  alternatives,  including 
impacts  on:  public  and  worker  health 
and  safety:  natural  ecosystems 
(including  but  not  limited  to  air  quality, 
water  resources,  plants  and  animals); 
the  cultural  environment  (including  but 
not  limited  to  land  use.  historic 
resources  and  archaeological  sites):  and 
the  socioeconomic  situation.  Effects  to 
be  analyzed  include  potential  effects 
from  marine  transport  in  the  territorial 
waters  of  the  United  States,  receipt  of 
the  foreign  research  reactor  spent 
nuclear  fuel  at  the  port  of  entry. 
handling  operations  in  the  port  of  entry. 
transportation  to  the  storage  site. 
handling  operations  at  the  storage  site 
and  storage  of  the  foreign  research 
reactor  spent  nuclear  fueL 

(4)  Other  relevant  issues  identified  by 
DOE  or  the  public  through  the  scoping 
process. 

Relationship  With  Other  Actions 

DOE  has  prepared,  or  is  currently 
preparing.  NEPA  docimients  for  related 
programmatic,  project  specific  and  site 
specific  actions.  These  relevant  NEPA 
documents  are  listed  below: 

1.  Environmental  Assessment  of  the 
Urgent  Relief/ Acceptance  of  Foreign 
Research  Reactor  Spent  Nuclear  Fuel — 
The  environmental  assessment  and 
resulting  decision  dociiment.  when 
available,  will  be  placed  in  EOE  public 
reading  rooms.  The  removal  of  the 
foreign  research  reactor  spent  nuclear 
fuel  analyzed  in  the  environmental 
assessment  from  wet  storage  and  its 
emplacement  in  dry  storage,  if 
necessary,  will  be  assessed  in  this  EIS. 

2.  Environmental  Restoration  and 
Waste  \4anagement  and  Programmatic 
Spent  Nuclear  Fuel  EIS  for  the  Idaho 
National  Engineering  Laboratory 
(INEL)— This  EIS  will  include  a 
comprehensive  assessment  of  spent 
nuclear  fuel  receipt,  transport. 


processing,  and  storage  at  INEL.  This  is 
in  compliance  with  the  order  of  the 
United  States  District  Court  for  the 
District  of  Idaho  [Public  Senice 
Company  of  Colorado  v.  Andrus. 
Memorandum  Opinion  (September  21. 
1993)].  Under  a  subsequest  court  order. 
the  scheduled  date  for  publishing  the 
final  EIS  and  Record  of  Decision  is  lune 
1995.  No  decisions  concerning  the 
transporting,  receipt,  processing,  and 
storage  of  spent  nuclear  fuel  from 
foreign  research  reactors  at  the  INEL 
will  be  made  unUl  both  the  INEL  EIS 
and  this  EIS  have  been  completed. 

3.  Environmental  Restoration  and 
Waste  Management  Programmatic  EIS 
(EM  PEIS)— The  EM  PEIS  is  being 
prepared  to  address,  among  other  issues, 
the  potential  environmental  impacts 
associated  with  various  DOE-wide 
configurations  for  managing  radioactive 
waste.  However,  as  specified  in  the 
Notice  of  Opportimity  for  Additional 
Public  Comment  on  the  scope  of  the 
INEL  ER&WM  EIS.  "In  view  of  the 
Court's  Order  with  respect  to  the 
analysis  of  spent  nuclear  fiiel.  the  INEL 
ER&WM  EIS  will  include  the 
programmatic  analysis  of  spent  nuclear 
fuel  alternatives  that  was  being  prepared 
for  the  PEIS"  (58  FR  46951.  September 
3, 1993;  also  see  a  related  notice.  58  FR 
47725,  September  10. 1993). 
Accordingly,  programmatic  spent 
nuclear  fuel  management  configurations 
will  not  specifically  be  assessed  in  the 
EM  PEIS  and.  therefore,  decisions 
resulting  from  the  foreign  research 
reactor  spent  nuclear  fuel  EIS  will  not 
be  affected  by  the  EM  PEIS.  The  final 
EM  PEIS  (which  will  contain  a  summary 
of  the  programmatic  spent  nuclear  fuel 
analysis  now  being  prepared  as  part  of 
the  INEL  EIS)  is  sdieduled  to  be  issued 
in  early  1995  and  its  Record  of  Decision 
is  scheduled  to  be  published  in  late 
1995. 

Issued  in  Washington.  DC.  on  October  18. 
1993. 

Tara  OTooIe, 

Assistant  Secretary.  Environment,  Safety  and 
Health. 
[FR  Doc  93-25919  Filed  10-20-93;  8:4S  am) 

BILUNO  COOC  M9»-01-P 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER94-13-000,  et  at.] 

PacifiCorp,  et  al.;  Electric  Rate,  SmaH 
Power  Production,  and  hiteiiocking 
Directorate  Filings 

October  14. 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


Federal  Register  /  Vol.  58.  No.  202  /  Thursday,  October  21.  1993  /  Notices  54341 


1.  PacifiCorp 

(Docket  No.  ER94-1 3-000) 

Take  notice  that  PacifiCorp  on 
October  8. 1993,  tendered  for  filing  8 
Notice  of  Termination  of  the  Firm 
Transmission  Service  Agreement 
(Service  Agreement)  under  PacifiCorp's 
FERC  Electric  Tariff.  Original  Volume 
No.  5  dated  November  9. 1989,  as 
amended,  with  Montana  Power 
Company  (Montana). 

PacifiCorp  requests  a  waiver  of  prior 
notice  be  granted  and  that  an  effective 
date  for  termination  of  the  Service 
Agreement  be  October  1, 1993.  This  date 
is  consistent  with  the  termination  of 
service  under  the  Service  Agreement. 

Copies  of  the  Notice  of  Termination 
were  served  upon  Montana,  Black  Hills 
Power  and  Li^t  Company,  the  Montana 
Pubhc  Service  Commission,  the  Public 
Utility  Commission  of  Oregon,  and  the 
Public  Service  Commission  of 
Wyoming. 

Comment  date:  October  28, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Houston  Lighting  h  Power  Co. 

[Docket  Na  ER94-1 2-000) 

Take  notice  that  on  October  7, 1993. 
Houston  Lighting  &  Power  Company 
(HLItP)  tendered  for  filing  executed 
transmission  service  agreements  under 
HL&P's  FERC  Electric  Tariff,  Original 
Volume  No.  1  for  Transmission  Service 
To,  From  and  Over  Certain  H\T)C 
Interconnections. 

The  filing  consists  of  three  firm  power 
Transmission  Service  Agreements 
(TSA's)  with  (1)  Public  Service 
Company  of  Oklahoma  (PSO),  (2) 
Central  Power  and  Light  Company 
(CP4L)  and  (3)  West  Texas  Utilities 
Company  (WTU)  providing  in  each 
instance  for  the  transmission  of  up  to 
220  MW  of  power  to  be  scheduled  over 
the  North  HVDC  Tie.  The  TSA's  have 
terms  that  extend  until  December  31, 
2007.  unless  earlier  terminated  upon  30 
days  notice  to  HL&P.  HL&P  has 
requested  an  effective  date  of  October  7, 
1993. 

A  copy  of  this  filing  has  been  sent  to 
WTU,  PSO  and  CP&L  and  to  the  Public 
Utility  Commission  of  Texas. 

Comment  date:  October  28, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  New  York  State  Electric  k  Gas  Corp. 

(Docket  No.  ER94-9-000] 

Take  notice  that  New  York  State 
Electric  &  Gas  Corporation  (NYSEG)  on 
October  6, 1993.  tendered  for  filing 
pursuant  to  §  35.12  of  the  Federal 
Energy  Regulatory  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR  35.12 


(1993),  as  an  initial  rate  schedule,  an 
agreement  with  Consolidated  Edison 
Company  of  New  York.  Inc.  (Con 
Edison).  The  agreement  provides  a 
mechanism  pursuant  to  which  the 
parties  can  enter  into  separately 
scheduled  transactions  under  which 
NYSEG  will  sell  to  Con  Edison  and  Con 
Edison  will  purchase  from  NYSEG 
either  capacity  and  associated  energy  or 
energy  only  as  the  parties  may  mutually 
agree. 

NYSEG  requests  that  the  agreement 
become  effective  on  October  7, 1993,  so 
that  the  parties  may.  if  mutually 
agreeable,  enter  into  separately 
scheduled  transactions  under  the 
agreement.  NYSEG  has  requested  waiver 
of  the  notice  requirements  for  good 
cause  shown. 

NYSEG  served  copies  of  the  filing 
upon  the  New  Ywk  State  Public  Service 
Commission  and  Con  Edison. 

Comment  date:  October  28, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Western  Resources,  Inc.  Kansas  Gas 
and  Electric  Co. 

(Docket  Na  ER94-1 5-000) 

Take  notice  that  on  October  8, 1993, 
Western  Resources,  Inc.  (WRl)  tendered  • 
for  filing  cost  data  in  support  of  a 
contractual  discount  rate  contained  in 
an  Agreement  on  Prepayment  and 
Security  dated  April  23, 1993,  between 
WRI,  Kansas  Gas  and  Electric  Company, 
and  Oklahoma  Municipal  Power 
Authority.  WRI  states  that  upon 
acceptance,  the  parties  intend  to 
implement  the  prepayment  provisions 
of  that  Agreement  prior  to  March  31, 
1994.  This  Cling  is  proposed  to  become 
effective  November  1. 1993. 

A  copy  of  this  filing  was  served  uf>on 
Kansas  Gas  and  Electric  Company, 
Oklahoma  Mxmicipal  Power  Authority, 
and  the  Kansas  Corporation 
Conunission. 

Comment  date:  October  28, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Florida  Power  &  Light  Co. 

(Docket  No.  ER93-5O7-000] 

Take  notice  that  on  October  8, 1993, 
Florida  Power  k  Light  Company  (FPL) 
tendered  for  filing  Amendment  Number 
Three  to  the  Long-Term  Agreement  to 
Provide  Capacity  and  Energy  by  FPL  to 
the  City  Electric  System  of  the  Utility 
Board  of  the  City  of  Key  West,  Florida 
and  Supplemental  Prepared  Direct 
Testimony  of  one  of  FPL's  witnesses 

FPL  states  that  the  amended  filing  is 
in  accordance  with  section  35  of  the 
Commission's  regulations 


Comment  date:  October  28. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

•.  Niagara  Mohawk  Power  Corp. 

(Docket  No.  ER9a-944-000| 

Take  notice  that  Consolidated  Edison 
Company  New  York.  Inc.  (Con  Edison) 
on  October  8, 1993,  tendered  for  filing 
a  Certificate  of  Concurrence  in  Docket 
No.  ER93-S44-000.  In  this  docket, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  filed  a  transmission 
service  agreement  pursuant  to  which 
Con  Edison  and  Niagara  Mohawk 
provide  intemiptible  wheeling  ser\'ice 
to  one  another. 

Con  Edison  requests  that  November 
10, 1993,  be  allowed  as  the  effective 
date  of  the  filing. 

Copies  of  Con  Edison's  filing  were 
served  upon  the  Public  Service 
Commission  of  the  State  of  New  York 
and  Niagara  Mohawk. 

Comment  date:  October  28, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Columbus  Southern  Power 

[Docket  Na  ER93-637-0001 

Take  notice  that  on  September  24, 
1993,  American  Electric  Power  Service 
Corporation,  on  behalf  of  Colimibus 
Southern  Power  Company  tendered  for 
fifing  a  request  for  a  one-month  deferral 
of  action  in  the  above  referenced  docket. 

A  copy  of  this  filing  was  served  upon 
the  Qty  of  Columbus,  Ohio,  American 
Municipal  Power-Ohio  Inc.,  and  the 
Public  Utility  Commission  of  Ohio. 

Comment  date:  October  28, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Louis  Dreyfus  Electric  Power  Co. 

(Docket  Na  ER92-S50-0031 

Take  notice  that  on  May  6, 1993. 
Louis  Dreyfus  Electric  Power  Company 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  docket.. 

Comment  date:  October  28, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  New  York  State  Electric  k  Gas  Co. 
[Docket  Na  ER94-1 1-000] 

Take  notice  that  on  October  7, 1993, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
an  amendment  to  its  Rate  Schedule 
FERC  No.  112,  an  agreement  for  the 
installation,  owrnership  and  "~ 
maintenance  by  NYSEG  of  certain 
facilities  at  its  Coopers  Comers  and 
Eraser  Substations  in  connection  with 
the  construction  by  the  Power  Authority 
of  the  State  of  New  York  (NYPA)  of  its 
Marcy-south  Transmission  Lines.  The 
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amendment  consists  of  a  letter 
agreement  between  NYSEG  and  NYPA 
and  revises  the  payment  schedule  and 
olheru-ise  updates  and  modifies  the 
rates  under  Rate  Schedule  FERC  No. 
112.  NYSEG  has  requested  waiver  of  the 
notice  requirements  so  that  the 
amendment  can  be  made  effective  as  of 
|uly  1. 1993. 

NYSEG  states  that  a  copy  of  the 
amendment  has  been  served  upon 
NYPA  and  upon  the  Public  Service 
Gjmmission  of  the  State  of  New  York. 

Comment  dote.  October  28. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Northeast  Utilities  Service  Co. 

(Docltet  No.  ER94-10-0001 

Take  notice  that  on  Northeast  Utilities 
Ser\  ice  Company  (NUSC03.  on  October 
7, 1993.  tendered  for  filing  a  Service 
Agreement  to  provide  non-firm 
transmission  service  to  New  England 
Power  Company  (NTP)  under  the  NU 
System  Companies'  Transmission 
Sen  ice  Tariff  No.  2. 

N'USCO  states  that  a  copy  of  the  filing 
has  been  mailed  to  NEP. 

Comment  dofe  October  28.  1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  .\n>-  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  inter\'ene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NT.. 
Washington.  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  «vill  not  ser\'e  to  make 
protest  ants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  CasbeU, 
Secretary. 
IFR  Doc  93-25827  Filed  10-20-93;  8:45  ami 
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[DockM  No.  CP«»-61«-000| 


Tennessee  Gas  Pipeline  Co.;  Intent  to 
Prepare  an  Envkomnentai  Asaessment 
for  the  ConasvNIe  Lateral  Project  and 
Request  for  Comments  on  its  Scope 

October  IS.  1993. 
Summary 

Notice  is  hereby  given  that  the  staff  of 
the  Federal  Energy  Regulatory 
Commission  (FERC  or  Commission)  will 
prepare  an  environmental  assessment 
(EA)  on  the  facilities  proposed  in  the 
above-referenced  docket  pertaining  to 
the  Conesville  Lateral  Project. 

On  August  3.  1993.  Tennessee  Gas 
Pipeline  Company  (Tennessee)  filed  an 
application,  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act.  requesting  • 
certificate  of  public  convenience  and 
necessity  for  authorization  to  construct 
and  operate  about  16.7  miles  of  new 
pipeline  and  associated  data  acquisition 
and  control  equipment. 

The  purpose  ot  the  project  is  to 
provide  up  to  117.000  dekatherms  of 
natural  gas  per  day  to  Columbus 
Southern  Power  Company's  existing 
Conesville  power  plant. 

Tennessee  intends  to  complete 
construction  and  place  the  proposed 
facilities  in  service  by  January  1.  1995.' 
The  total  estimated  cost  of  the  proposed 
facilities  is  $7,180,178. 

By  this  notice,  the  FERC  staff  is 
requesting  written  comments  on  the 
scope  of  the  issues  it  will  address  in  the 
EA.  All  comments  received  are  taken 
into  account  during  the  preparation  of 
the  EA.  Comments  should  focus  on 
potential  environmental  effects  and 
measures  to  mitigate  adverse  impact. 
Written  comments  must  be  submitted  by 
November  15. 1993.  in  accordance  with 
the  "Comment  Procedures"  discussed  at 
the  end  of  this  notice. 

Proposed  facilities 

The  general  location  of  the  facilities  is 
shown  on  the  attached  map.'  Tennessee 
proposes  to  construct  16.7  miles  of  14- 
inch-diameter  pipeline.  The  proposed 
route  would  begin  where  Tennessee's 
existing  pipeline  crosses  Brush  Run 
Road  in  Guernsey  County.  Ohio.  The 


>  Th«  Cones\'t!!e  po*>w  pUn»  U  beiti%  converted 
to  allow  the  burning  oi  oatunl  ga*  during  period* 
of  peak  electnc  demand  in  order  to  compiy  with  the 
1990  amendmentj  lo  the  Clean  Air  Act 
(.\metidrnems).  Amencan  Electrx  Power 
Corporation  and  it*  (uiMidiary.  Columbu* 
Southern'*  tystem.  muM  he  in  compliance  with  the 
Amendments  (tarting  lanuanr  1. 1995. 

>  The  map  referenced  in  thu  notice  i*  not  printed 
in  the  Federal  Begiater.  but  was  sent  to  all  those 
receiving  this  notice.  Copies  are  also  available  from 
the  Conunisskm's  Public  Reference  Branch,  room 
3104. 941  North  Capttoi  Street.  NE..  Washington. 
DC  20426  or  call  (20U  20a-13'l 


pipeline  would  end  about  1.7  miles 
southeast  of  Conesville.  on  the  west  side 
of  Wills  Creek  in  Coshocton  County. 
Ohio.  Natural  Gas  &  Fuel  Corporation 
(National),  a  local  distribution  company, 
would  construct  a  2-mile  pipeline  to 
connect  the  Conesville  Lateral  with  the 
power  plant.  National's  pipeline  will 
not  be  analyzed  in  this  EA.  Tennessee 
would  install  its  data  acquisition  and 
control  equipment  within  facilities 
constructed  by  National. 

Construction  Procedures 

The  proposed  pipeline  requires,  in 
general,  a  75-foot-wide  construction 
right-of-way. 

Construction  of  the  pipeline  would 
follow  standard  pipeline  construction 
methods  such  as  right-of-way  clearing 
and  grading,  trenching,  pipe  stringing, 
bending,  welding,  joint  coating,  and 
lowering  in;  backfilling  of  the  trench; 
and  cleanup  and  restoration.  Tennessee 
proposes  to  implement  erosion  control 
and  revegetation  measures  and  to  use 
special  construction  techniques  for 
wetland  and  water  crossings,  a  detailed 
discussion  of  these  construction 
procedures  and  mitigation  plans  will  be 
in  the  EA. 

Tennessee  would  hydrostatically  test 
the  new  pipeline  before  placing  it  in 
service  according  to  U.S.  Department  of 
Transportation  minimum  safety 
standards  and  specifications.  Tennessee 
would  not  use  chemicals  during  testing. 
Tennessee  would  obtain  appropriate 
Federal  and  state  discharge  pennits 
before  testing. 

Current  Environmental  Issues 

The  EA  will  address  the 
environmental  concerns  identified  by 
the  FERC  staff,  interveners,  and 
concerned  resource  agencies  and 
individuals.  The  following  issues  have 
been  identified  for  consideration  in  the 
EA: 
Geology  and  Soils: 

— Erosion  control. 

—Geological  hazards. 

— Impact  on  exploitable  mineral 
resources  such  as  sand,  gravel,  and 
coal. 

— Effect  on  cropland. 

— Right-of-way  restoration. 
revegetation.  and  maintenance. 
Water  Resources: 

— Effect  on  potable  water  supplies. 

— ^Effect  on  surface  water  Quality. 

— Effect  on  wetland  hydrotogy. 
Biological  Resources: 

— Impact  on  wetlands. 

— Impact  on  forest  lands. 

— Impact  of  habitat  alteration. 

— Short-  and  long-term  effects  of 
right-of-way  clearing  and 
maintenance. 
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—Impact  on  threatened  and 

endangered  sped  es. 
|— Impact  on  fisbwies. 
Cultural  Resources: 

'Effect  of  the  project  on  properties 

listed  on  or  eligible  for  listing  on 

the  National  Register  of  Historic 

Places. 
Land  Use: 
r-Impact  on  residences. 
—Use  of  existiitg  rights-of-way  for 

pipeline  construction  and 

operation. 
—Impact  on  crossing  known  and 

potential  hazardous  waste  sites. 
Ahematives: 

Route  variations  to  avoid  sensitive 

areas. 


ri 


GommeBl  Procedi 

The  FERC  staff  has  sent  a  copy  of  this 
notice  and  remiest  for  comments  on 
environmental  issues  to  Federal,  state 
and  local  environmental  agencies, 
parties  to  this  proceeding,  and  th« 
pubtk.  File  your  coamients  on  tbo 
scope  of  the  EA  as  soon  as  posnbie  but 
no  later  than  NovemberlS.  1993.  All 
written  comments  must  referertce 
Docket  No.  C793-616-000  and  be  sent 
to:  Secretary.  Federal  Energy  Regulatory 
Commission,  82S  North  Capitol  Street. 
NE..  Washin|«oa,  DC  20426. 

A  copy  of  tne  comments  should  also 
be  sent  to:  Ms.  Laura  Turner, 
Environmental  Project  Mans^.  Federal 
Energy  Regulatory  Commission.  Room 
7312. 825  Nofth  Caphol  Street.  NE.. 
Washington.  DC  20428. 

Support  comments  recommending 
that  the  FERC  staff  address  specific 
environmental  issues  with  a  detailed 
explanation  of  the  need  to  consider  sudi 
issues. 

The  FERC  stafTs  EA  will  be  an 
independent  analysis  of  the  proposal 
and,  together  with  the  scoping 
comments  received,  will  constiti^e  part 


of  the  record  for  consideration  by  the 
Commission  in  this  proceeding.  The  EA 
may  be  offered  as  evidentiary  material  if 
an  evidentiary  hearing  is  held  in  this 
proceeding.  In  the  event  that  an 
evidentiary  hearing  is  held,  anyone  not 
previously  a  party  to  this  proceeding 
and  wishirtg  to  present  evidence  on 
environmental  or  other  matters  must 
first  file  a  motion  to  intervene  with  the 
Secretary  of  the  Commission,  pursuant 
to  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
38S.214). 

Orgartizations.  landowners,  and  other 
individuals  receiving  this  notice  have 
been  selected  to  ensure  public 
awareness  of  the  Conesville  Lateral 
Project  and  public  involvement  in  the 
review  process  imder  the  National 
Environmental  Policy  Act 

Additional  information  about  the 

!)roposal.  including  detailed  route  maps 
or  specific  locations,  is  available  from 
Ms.  Laura  Turner,  telephone  (202)  208- 
0916. 

Lok  0.  Cashcll, 
Secretary. 
IFR  Doc  03-2562*  FUad  10-2»-«3i  •:4S  an^ 
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Ottober  14. 1993. 

Take  notice  that  the  following  fiUngs 
have  been  made  with  the  Commission: 

1.  Texas  Eastern  T^amuniagioB  Corp. 

[Docket  Wol  C7a2-717-«01) 

Take  notice  that  on  October  1. 1993, 
Texas  Eastern  Transmission  Corporation 
(Applicant).  5400  Westheimer  Court. 
Houston.  Texas  7705«-5310.  filed 
pursuant  to  section  7(c)  of  the  Natural 

DdVdav 


Stilpper 


CcfwoMated  Edison  Company  o(  New  YofK  Inc 

The  Brooklyn  Union  Gas  Conr^Miny 

Long  (stand  Lighting  Company 

KIAC  Partners  

Nissequogue  Cogen  PartnefS 

Total 


Gas  Act,  an  amendment  to  its  September 
21. 1992,  application  for  a  certificate  of 
public  convenience  and  necessity  in 
Docket  No.  CP92-71 7-000. 

By  this  amendment  AppHcant 
requests  authorization  to  delay  the 
requested  in  service  date  from 
November  1. 1994  to  November  1. 1996. 
Applicant  states  that  this  change  is 
needed  because  of  changes  in  the  scope 
of  certain  projects.  Applicant  continues 
to  request  the  same  compression  facility 
increases  proposed  in  Docket  No.  CP92- 
717-000. 

Comment  dote:  November  4, 1993,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

2.  Toaa  Eastern  Traasn^asian  Corp. 

(Docket  Uo.  CP92-7t9-001t 

Take  notice  that  on  September  1. 1993 
Texas  Eastern  Transmission  Coqwration 
(Applicant).  5400  Westheimer  Court. 
Houston.  Texas  77056-5310.  filed 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act.  an  amendment  to  its  September 
21. 1992,  application  lor  a  certificate  of 
public  convenience  aiKi  necessity  in 
Docket  No.  CP92-719-00a 

This  amendment  reflects  the  changes 
to  Apphcant's  proposal  in  Docket  No. 
CP92-719-000  as  a  resuh  of  revising  the 
targeted  in-service  date  in  tite  Liberty 
Project  from  Novembv  1. 1994.  to 
November  1, 1995.  and  phasing  tha 
original  construction  and  transportation 
over  a  two-year  period.  This  amendment 
describes  the  PluMe  I  facilities  proposed 
for  Applicant's  system  to  transport 
volumes  from  Lebanon,  Ohio,  to  Leidy, 
Pennsylvania. 

By  this  Amendment,  Applicant  alsn 
proposes  to  provide  firm  transfxirtatlon 
services  conunencing  on  November  1, 
1995,  (Phase  I)  and  November  1. 1996 
(Phase  n)  for  the  following  shippers: 


Pttase  t 


18,830 

0 

19,134 

16.113 

1,511 


55.386 


Phase  H 


19,974 

20,960 

19,466 

0 

0 


60.423 


ToW 


38.604 
20,980 
38,603 
16,113 
1.511 


115,511 


Applicant's  Phase  I  facilities  are 
estimated  to  cost  $55.125.40a  The 
proposed  Phase  I  facilities  include: 

(a)  Approximately  5.350  HP  of 
additional  compression  at  its  Lebanon 
Compressor  Station.  C^io; 

(b)  New  impeHers  at  its  Five  Points 
Compressor  Station,  Ohio; 


(c)  Approximately  11.5  mites  of  30* 
pipeline  loop  between  Five  Points. 
CMiio,  and  Swnerset.  Ohio; 

(d)  Approximately  3.25  miles  of  36" 
pipeline  loop  between  Somerset,  Ohio, 
and  Soaoerfield.  Ohio; 

(e)  Approximately  4.44  nules  of  36" 
pipeline  loop  between  Holbrook. 


Pennsylvania,  and  Uniontown. 
Pennsylvania; 

(f)  Approximately  4  miles  of  36" 
pipeline  loop  between  Delmont, 
Pennsylvania,  and  Aramargh, 
Pennsylvania; 

(g)  Approximately  3  nules  of  36" 
pipeline  loop  betvwen  Lilly, 
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Pennsylvania,  and  Entriken. 
Pennsylvania; 

(h)  Station  piping  modification  and 
one  impeller  at  the  Perulack  Compressor 
Station.  Pennsylvania; 

(i)  A  new  metering  and  regulating 
station  at  the  proposed  interconnection 
of  Texas  Eastern  Transmission 
Corporation's  and  Transcontinental  Gas 
Pipe  Line  Corporation's  pipelines  near 
Leidy.  Pennsylvania. 

Due  to  this  change  of  facilities  the 
Applicant  proposes  rates  different  from 
those  in  the  original  application.  The 
initial  rates  proposed  for  Phase  I  service 
under  Schedule  FTS-9  area: 

Rate  Per  Dekatherm 

Reservation  Charge $18,683 

Authorized  Overrun  Charge  S0.6143 

By  supplement  to  this  amendment 
filed  on  October  1, 1993,  Applicant 
stated  that  Phase  II  facilities  are 
estimated  to  cost  $59,540,000  and 
would  include  the  following: 

(a)  Approximately  6.29  miles  of  39" 
pipeline  loop  between  Lebanon.  Ohio 
and  Five  Points.  Ohio; 

(b)  Approximately  1,650  HP  of 
additional  compression  at  Applicant's 
Five  Points  Compressor  Station.  Ohio; 

(c)  Approximately  6.73  miles  of  30" 
pipeline  loop  between  Five  Points. 
Ohio,  and  Somerset,  Ohio; 

(d)  Approximately  4.34  miles  of  36" 
pipeline  loop  between  Berne.  Ohio,  and 
Holbrook.  Pennsylvania; 

(e)  Approximately  3.35  miles  of  36" 
pipeline  loop  between  Holbrook. 
Pennsylvania,  and  Uniontoum. 
Pennsylvania; 

(f)  Approximately  3.55  miles  of  36" 
pipeline  loop  between  Delmont. 


Pennsylvania,  and  Armagh. 
Pennsylvania; 

(g)  Approximately  3.59  miles  of  36" 
pipeline  loop  between  Lily, 
Pennsylvania,  and  Entriken. 
Pennsylvania; 

(h)  Approximately  4,600  HP  of  new 
compression  at  the  Leidy  Compressor 
Station,  Pennsylvania. 

The  initial  rates  for  Phase  II  service 
under  Schedule  FTS-9  are: 

Rate  Per  Dekatherm 

Reservation  Charge $18,094 

Authorized  Ovemin  Charge  $0.5949 

The  Commission  staff  will  convene  a 
technical  conference,  if  necessary,  after 
expiration  of  the  protest/intervention 
period  to  allow  all  active  parties  the 
opportunity  to  identify  and  address 
substantive,  non-environmental  issues. 

3.  Liberty  Pipeline  Co. 

(Docket  No.  CP92-715-0011 

Take  notice  that  on  September  1, 
1993,  Liberty  Pipeline  Company 
(Applicant).  Transco  Tower,  2800  Post 
Oak  Boulevard,  Houston.  Texas  77056, 
filed  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act,  an  amendment  to  its 
September  21. 1992  application  for  a 
certificate  of  public  convenience  and 
necessity  in  Docket  No.  CP92-715-0G0. 

By  this  Amendment  the  applicant  is 
proposing  an  in-service  date  of 
November  1, 1995  and  an  increase  in 
the  estimated  cost  of  the  project.  Capitol 
costs  are  estimated  to  change  from 
$152.2  million  to  $162.2  million.  The 
change  in  these  costs  reflects 
Applicant's  revised  in-service  date.  The 
Amendment  has  new  rates  to  reflect 
these  increased  costs.  Applicant 


proposes  to  charge  a  Reservation  Rate  of 
$6.4573  (per  month  per  Dth  of  MDQ)  for 
its  FT  Rate  Schedule  and  a  Commodity 
Rate  of  $0.2123  per  Dth  for  its  IT  Rate 
Schedule. 

Those  pipelines  proposing  facilities 
for  transportation  upstream  of  Applicant 
are  also  filing  amendments  to  their 
applications  requesting  a  phased  pattern 
of  construction  for  the  Liberty  Project. 

The  Commission  staff  will  convene  a 
technical  conference,  if  necessary,  after 
expiration  of  the  protest/intervention 
period  to  allow  all  active  parties  the 
opportunity  to  identify  and  address 
substantive,  non-environmental  issues. 

Comment  date:  November  4, 1993,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

4.  Transcontinental  Gas  Pipe  Line  Corp. 

(Docket  No.  CP92-721-0011 

Take  notice  that  on  September  1, 
1993,  Transcontinental  Gas  Pipe  Line 
Corporation  (Applicant),  Post  Office  Box 
1396.  Houston,  Texas  77251.  filed, 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act,  an  amendment  to  its 
applications  for  a  certificate  of  public 
convenience  and  necessity  filed  on 
September  21, 1992  in  Docket  No. 
CP92-721-000. 

In  this  Amendment  applicant  seeks 
Commission  authorization  to  delay  the 
proposed  in-service  date  to  November  1, 
1995,  and  to  construct  the  proposed 
facilities  in  two  phases. 

By  this  Amendment  Applicant 
proposes  to  provide  firm  transportation 
services  commencing  on  November  1, 
1995  (Phase  I)  and  November  1, 1996 
(Phase  n)  for  the  following  shippers: 


MCF/DAY 

Shipper 

Phasel 

Phase  11 

Total 

Consolidated  Edison  Company  of  New  York. 
The  Brooldvn  Union  Gas  Conrioany 

Inc 

18.500 

0 

19.000 

16,000 

1.500 

19,834 

20.833 

19,333 

0 

0 

38,334 

20,833 

Lono  Island  Liohtina  Comoanv           _ , 

38,333 

KIAC  Partners  ._   ™... 

16.000 

Nissequogue  Cogen  Partners _ 

1.500 

Total 

56,000 

60,000 

115.000 

The  construction  of  the  proposed 
facilities  is  planned  to  be  undertaken  in 
two  phases.  The  Phase  I  facilities  are 
proposed  to  be  constructed  during  the 

1995  construction  season  with  a 
proposed  in-service  date  of  November  1, 

1995.  The  Phase  II  facilities  are 
proposed  to  be  constructed  during  the 

1996  construction  season  with  a 
proposed  in-service  date  of  November  1. 

1996.  In  order  to  provide  firm 
transportation  for  55,000  Mcf/day, 


proposed  to  be  in  service  by  November 
1. 1995,  Applicant  proposes  the 
following  facilities: 

1.  New  16-inch  tap  on  36-inch  Leidy 
Storage  Field  Header  at  M.P.  194.06,  to 
receive  volumes  from  Texas  Eastern 
Transmission  Corporation  in  Clinton 
County,  Pennsylvania; 

2.  6.67  mile  36-inch  Leidy  Loop  from 
M.P.  142.74— M.P.  149.41  in  Lycoming 
County,  Pennsylvania; 


3. 1.10  mile  26-inch  pipeline  segment 
from  the  existing  M&R  Station  in 
Morgan,  New  Jersey  northward  to  a 
proposed  M&R  Station  near  South 
Amboy,  New  Jersey; 

4.  New  Delivery  Point,  including  an 
M&R  Station  near  South  Amboy,  New 
Jersey. 

In  order  to  provide  firm  transportation 
of  60,000  Mc^day  proposed  to  be  in 
service  by  November  1, 1996,  for  a  total 
expansion  of  115,000  Mcf/day, 
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Applicant  proposes  the  following 
facilities: 

1. 10.51  mile  36-inch  Leidy  Loop  from 
M.P.  161.29— MP.  171.80  in  Lycoming 
and  Clinton  Counties,  Pennsylvania; 

2. 12,000  HP  of  addiUonal 
compression  and  "A"  Line  regulator  at 
Station  205  at  MJ>.  1773.40  in  Lawrence 
Township,  New  Jersey; 

3.  Regulator  Station  Expansion  at 
MilHown  Regulator  Station  M.P. 
790.84,  North  Brunswick.  New  Jersey. 

The  total  estimated  cost  for  this 
project  is  higher  than  the  cost  originally 
filed  in  Docket  No.  CP92-721-000 
because  Applicant  has  adjusted  the  cost 
of  the  facilities  to  reflect  the  anticipated 
increase  caused  by  phasing  the 
construction  and  by  revising  the  in- 
service  dates  of  the  project  The  Phase 
I  facilities  are  estimated  to  cost 
S29.4 12.000  and  the  Phase  U  fadbties 


If 


are  estimated  to  cost  $48.21 74X)0.  for  a 
total  revised  project  cost  of  $77,829,000. 

Upon  placing  the  fhase  I  facilities 
into  service.  Applicant  proposes  to 
charge  an  initial  monthly  reservation 
rate  of  $8.4025  per  Met  Upon  placing 
the  Phase  D  facilities  into  service. 
Applicant  proposes  to  charge  all 
shippers  a  monthly  reservation  rata  of 
$10.7083  per  Mcf  for  the  total  ser\'ice 
level  of  115,000  Mcf  per  day. 

The  Commission  staff  will  convene  a 
technical  conference,  if  necessary,  after 
expiration  of  the  protest/intervention 
period  to  allow  all  active  parties  the 
opportunity  to  identify  and  address 
substantive,  non-environmental  issues. 

Comment  date:  November  4. 1993,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 


Texas  Gas  Transmissioa  Corp. 

[Docket  No.  CP92-730-00l| 

Take  notice  that  on  September  1, 
1993.  Texas  Gas  Transmission 
Corporation  (Applicant),  Post  Office  Box 
1160,  Owensboro,  Kentucky  42302,  filed 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act,  an  amendment  to  its  September 
24. 1992.  application  for  a  certificate  of 
public  convenience  and  necessity  in 
Docket  No.  CP92-730-0OO. 

In  this  Amendment,  applicant  seeks 
Commission  authorization  to  delay  the 
proposed  in-service  date  to  November  1 . 
1995.  and  to  construct  the  proposed 
facilities  in  two  phases. 

By  this  Amendment.  Apphcant 
proposes  to  provide  firm  transportation 
services  commencing  on  November  1. 
1995,  (Phase  I)  and  November  1, 1996 
(Phase  n}  for  the  following  sbipperr 


MMBtu/day 

n 

Shipper 

PtMMl 

P»wseN 

Total 

Consolidated  Edtoon  Company  of  New  Yarit,  inr. 

7.238 

7.238 

0 

16,543 

IIP 

34.114 
34.114 
17,738 
»e475 

Long  Wwid  UgMng  Compwy „ 

BrooM)^  union  Gas  ComiMny 

KtACPailMfm 

Total 

^— .■»«.«*«.*..-.».>.«.^...^>.... 

31.019 

71.323 

102342 

The  construction  of  the  proposed 
facilities  is  planned  to  be  undertaken  in 
two  phases.  The  Phase  I  facilities  are 
proposed  to  be  constructed  during  the 

1995  construction  season  with  a 
proposed  in-service  date  of  November  1 . 
1995.  The  Phase  D  fodlities  are 
proposed  to  be  constructed  during  the 

1996  constructicm  season  with  a 
proposed  in-service  date  <rf  November  1. 
1996. 

In  order  to  provide  firm  transpcHlatioo 
service  of  31,019  MMBtu/day,  starting 
November  1, 1995.  Apphcant  states  that 
it  needs  the  following  facihties: 

1.  3.50  miles  of  36-inch  pipeline 
looping  beginning  at  the  north  end  of 
the  existing  36-inch  No.  1  line.  Mile 
473-fl755,  and  extending  northward  to 
Mile  4764^4393.  Webster  and  H(^kins 
Counties,  Kentucky; 

2. 1.60  miles  of  36-inch  pipeline 
looping,  beginning  at  the  north  end  of 
the  existing  36-inch  No.  1  line.  Mile 
570-t-3900.  and  extending  northward  to 
Mile  572+1790.  Jefferson  County, 
Kentucky; 

3.  3.70  miles  of  36-inch  pipeline 
looping,  beginning  at  the  north  end  of 
the  existing  36-inch  No.  1  Kne.  Mile 
60O+3278.  and  extending  northward  to 
Mile  604-1-1695,  Oldham  County, 
Kentucky; 

4.  2.30  miles  of  36-inch  pipeline 
looping,  beginning  at  the  south  end  of 


the  existing  3e-incfa  No.  1  line.  Mile 
704+1969,  an6  extending  southward  to 
Mile  702+0385.  Butler  County.  Ohio; 

In  order  to  provide  firm  transportation 
service  of  71,323  MMBtu/dav  starting 
NovembCT  1, 1996,  for  a  total  expansion 
of  102.342  MMBtu/day.  Apphcant 
proposes  the  following  facilities; 

1.  6.25  miles  of  36-inch  pipetiiie 
looping,  beginning  at  Mile  480+4509. 
and  extending  to  Mile  487+0548, 
McLean  County,  Kentucky; 

2.  4.18  miles  of  36-inch  pipeKne 
looping,  beginning  at  Mile  575+1200. 
and  extending  northward  to  Mile 
579+2139,  Jeflierson  County,  Kentucky; 

3.  8.24  miles  of  36-inch  pipeline 
looping,  beginning  at  Mile  608+2223. 
and  extending  northward  to  Mile 
616+3500,  Oldham  and  Trimble 
Counties,  Kentudiy; 

4.  2.79  miles  of  36-inch  pipeline 
looping,  beginning  at  the  IKUsboro 
Compressor  Station.  Mile  657+0079, 
and  extending  northward  to  Mile 
659+4253.  Dearborn  County,  Indiana; 

5.  4.41  miles  of  36-inch  pipeline 
looping,  beginning  at  Mile  697+4609, 
and  extending  the  line  southward  to 
Mile  693+2451,  Butler  County,  C^iio; 

The  Phase  I  fadlities  are  estimated  to 
cost  $16,050,000.  and  the  Phase  II 
facilities  are  estimated  to  cost 
$43,360,000.  The  total  revised  prefect 
cost  of  $59,410,000.  The  Applicant 


proposes  to  charge  a  Zone  SL-4  rate  and 
a  Zone  1-4  rate. 
Zone  SL-4 

Demand  Charge — $9.77 
Commodity  Charge — $.0411 
Zone  1—4 

Demand  Charge — $8.47 
Commodity  Charge — $.0386 

The  Commission  staff  will  convene  a 
technical  conference,  if  necessary  after 
expiration  of  the  protest/intervention 
(>eriod  to  allow  all  active  parties  the 
opportunity  to  identify  and  address 
substantive,  non-environmental  issue. 

Comment  date:  November  4, 1993,  in 
accordance  with  the  first  subp>aragraph 
of  Standard  Paragraph  F  at  the  end  of 
thisnotica 

6.  Texas  Eastern  Transmission  Corp. 

(Docket  No.  CP92-72O-0O11 

Take  notice  that  on  September  1, 1993 
Texas  Eastern  Transmission  Corporation 
(Applicant).  5400  Westheimer  Court, 
Houston,  Texas  77056-5310,  filed 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act.  an  amendment  to  its  September 
21. 1992  application  for  a  certificate  of 
public  convenience  and  necessity  in 
Docket  No.  CP92-720-000. 

This  amendment  reflects  the  changes 
to  Applicant's  proposal  in  Docket  No. 
CP92-72O-0O0  as  a  result  of  revising  the 
targeted  in-service  date  in  the  Liberty 
Project  from  November  1, 1994.  to 
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November  1, 1995.  and  phasing  the 
original  construction  and  transportation 
over  a  two-year  period.  This  amendment 
describes  the  Phase  I  facilities  proposed 


for  Applicant's  system  to  transport 
volumes  from  Lebanon,  Ohio,  to  South 
Amboy,  New  Jersey. 


Dth/day 


By  this  Amendment.  Applicant  also 
proposes  to  provide  firm  transportation 
services  commencing  on  November  1, 
1995  (Phase  I)  and  November  1. 1996 
(Phase  II)  for  the  following  shippers: 


Shipper 


Phase 


Ptiase  II 


Total 


ConsolKJated  Edison  Company  of  New  Yortt,  Inc 

The  Brooklyn  UnKXi  Gas  Company 

Long  Island  Lighting  Company  

Power  Aultx>nty  o(  the  State  of  New  YofK  

Nissequogue  Cogen  Partners 


Tolai 


8.500 
10.500 

8.000 
35.000 

8.000 


28,166 
9,833 

20,334 
0 
0 


70.000 


58.333 


36.666 
20,333 
28,334 
35.000 
8,000 


128.333 


Applicant's  Phase  I  facilities  are 
estimated  to  cost  $115,170,400.  The 
proposed  Phase  I  facilities  include: 

(a)  approximately  8  miles  of  30" 
pipeline  loop  between  Five  Points, 
Ohio,  and  Somerset.  Ohio: 

(b)  approximately  1,650  HP  of 
additional  compression  at  its  Somerset 
Compressor  Station; 

(c)  approximately  3  miles  of  36" 
pipeline  loop  between  Somerset.  Ohio, 
and  Summerfield.  Ohio; 

(d)  approximately  6,500  HP  of 
additional  compression  at  its  Holbrook 
Compressor  Station.  Pennsylvania; 

(e)  approximately  1,650  HP  of 
additional  compression  at  its 
Uniontown  Compressor  Station. 
Pennsylvania; 

(f)  approximately  6.5  miles  of  36" 
pipeline  loop  between  Uniontown. 
Pennsylvania,  and  Bedford. 
Pennsylvania; 

(gj  approximately  6  miles  of  36" 
pipeline  loop  between  Bedford. 
Pennsylvania,  and  Chambersburg. 
Pennsylvania; 

(h)  approximately  11,000  HP  of 
additional  compression  at  its  Marietta 
Compressor  Station.  Pennsylvania; 

(i)  approximately  1.52  miles  of  42" 
pipeline  loop  between  Lambertville, 
New  Jersey,  and  Linden,  New  Jersey; 

(j)  approximately  11.7  miles  of  24" 
pipeline  connecting  Texas  Eastern 
Transmission  Corporation's  existing 
pipeline  system  in  South  Plainfield, 
New  Jersey,  to  an  interconnection  with 
Liberty's  proposed  pipeline  near  South 
Amboy.  New  Jersey; 

(k)  one  new  meter  and  regulating 
station  near  South  Amboy.  New  Jersey, 
for  deliveries  into  the  Liberty  Pipeline 
Company's  facility. 

Due  to  this  change  of  facilities,  the 
Applicant  proposes  rates  different  from 
those  in  the  original  application.  The 
initial  rates  proposed  for  Phase  I  service 
under  Schedule  FTS-6  are: 


Rate  Per  Dekatherm 

Reservation  Charge S26.006 

Authorization  Overrun  Charge  ...        S0.B5S0 

By  supplement  to  this  amendment 
filed  on  October  1.  1993,  Applicant 
stated  that  Phase  II  facilities  are 
estimated  to  cost  $70,044,000  and 
would  include  the  following: 

(a)  approximately  3.19  miles  of  24" 
pipeline  loop  and  10  miles  of  30" 
pipeline  loop  between  Lebanon.  Ohio, 
and  Five  Points.  Ohio; 

(b)  approximately  5.5  miles  of  30" 
pipeline  loop  between  Five  Points, 
Ohio,  and  Somerset.  Ohio; 

(c)  uftgrade  station  piping  at  the 
Somerset  Compressor  Station,  Ohio; 

(d)  approximately  4.500  HP  of 
additional  compression  at  its  Holbrook 
Compressor  Station,  Ohio; 

(e)  approximately  2  miles  of  36" 
pipeline  loop  between  Holbrook,  Ohio, 
and  Uniontown,  Pennsylvania; 

(f)  approximately  3.75  miles  of  36" 
pipeline  loop  between  Uniontown, 
Ohio,  and  Bedford.  Pennsylvania; 

(g)  approximately  5.97  miles  of  36" 
pipeline  loop  between  Bedford, 
Pennsylvania,  and  Chambersburg, 
Pennsylvania; 

(h)  approximately  3.82  miles  of  36" 
pipeline  replacement  between  Eagle, 
Pennsylvania,  and  Lambertville,  New 
Jersey; 

(i)  approximately  1.53  miles  of  42" 
pipeline  loop  between  Lambertville, 
New  Jersey,  and  Linden.  New  Jersey. 
,The  initial  rates  for  Phase  11  service 
under  Schedule  FTS-6  are: 

Rate  Per  Dekatherm 

Reservation  Charge S26.965 

Authorized  Overrun  Charge  S0.8865 

The  Commission  staff  will  convene  a 
technical  conference,  if  necessary,  after 
expiration  of  the  protest/intervention 
period  to  allow  all  active  parties  the 
opportunity  to  identify  and  address 
substantive,  non-environmental  issues. 


Comment  date:  November  4. 1993.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

Texas  Gas  Transmission  Corp. 

(Docket  No.  CP92-734-001| 

Take  notice  that  on  September  2. 
1993,  Texas  Gas  Transmission 
Corporation  (Applicant).  Post  Office  Box 
1160.  Owensboro.  Kentucky  42302,  filed 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act,  an  amendment  to  its  September 
25,  1992  application  for  a  certificate  of 
public  convenience  and  necessity  in 
Docket  No.  CP92-734-000. 

In  this  Amendment  applicant  seeks 
Commission  authorization  to  delay  the 
proposed  in-service  date  to  November  1. 
1995,  and  to  construct  facilities  different 
than  those  originally  proposed. 

By  this  Amendment  Applicant 
proposes  to  provide  firm  transportation 
services  commencing  on  November  1, 
1995  for  The  Power  Authority  of  the 
State  of  New  York  (NYPA)  in  the 
amount  of  35,461  MMBtu/day.  This 
amount  would  decrease  to  35.247 
MMBtu/day  on  November  1, 1996.' 
Applicant  states  that  these  volumes 
refiect  a  change  in  the  fuel  required  to 
transport  NYPA's  gas  through  Texas 
Eastern  Transmission  Corporation's 
system. 

Applicant  also  proposes  to  reposition 
the  looping  described  in  Docket  No. 
CP92-734-000  in  order  to  avoid 
complications  along  the  pipeline  route. 
Applicant  states  that  these  include 
urban  congestion  in  Jefferson  County, 
Kentucky  and  rough  terrain  in  Ohio 
County.  Kentucky.  To  provide  service  to 


<  Applicant  states  that  the  quantity  of  gas  it 
delivers  to  Texas  Eastern  Transmission  Corporation 
at  l.ebanon.  Ohio,  for  NYPA's  account  decreases  on 
November  1. 1996,  because  the  mix  of  pipeline  and 
compression  is  different  at  the  beginning  of  each 
winter  season.  Texas  Eastern  Transmission 
Corporation  is  installing  a  greater  proportion  of 
compression  to  begin  this  1995  winter  and  a  greater 
proportion  of  pipeline  to  t>egin  the  1996  winter. 
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NYPA  Applicant  now  proposes  the 
following  facilities: 
;  1.  3.18  miles  of  36-inch  looping, 
beginning  at  Mile  476-^4393,  and 
extending  northward  to  Mile  480-f4509: 

2.  2.89  miles  of  36-inch  pipeline 
looping,  beginning  at  Mile  572-»-1790 
and  extending  northward  to  Mile 
57S-»'1200,  Jefferson  County,  Kentucky; 

3.  4.10  miles  of  36-inch  pipeline 
kioping,  beginning  at  Mile  604-»-695,  and 
extending  northward  to  Mile  608-^2223, 
Oldham  County,  Kentucky: 

4.  4.20  miles  of  36-inch  pipeline 
looping,  beginning  at  Mile  702-*-0385, 
and  extending  southward  to  Mile 
697+4609,  Butler  County,  Ohio. 

I  The  total  cost  of  these  facilities  is 
estimated  to  be  $20,900,000.  The 
Applicant  proposes  to  charge  a  Zone 
SL--4  rate  and  a  Zone  1—4  rate. 
2^neSLM 

Demand  Charge — $9.77 

Commodity  Charge — $.0411 
Zone  1-4 

Demand  Charge — $8.47 

Commodity  Charge — $.0386 

The  Commission  staff^  will  convene  a 
technical  conference,  if  necessary,  after 
expiration  of  the  protest/intervention 
period  to  allow  all  active  parties  the 
opportunity  to  identify  and  address 
substantive,  non-environmental  issues. 
I   Comment  date:  November  4, 1993,  in 
accordance  with  the  Hrst  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  N£.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
uxd  Procedure,  a  hearing  will  be  held 


without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc  93-25828  Filed  10-20-93:  845 ami 

SIUJNQ  COOC  f717-01-M 


[Docket  No.  ES91-47-001] 

k>wa  Electric  Light  and  Power  Co.; 
Amended  Application 

October  15, 1993. 

Take  notice  that  on  October  14, 1993. 
Iowa  Electric  Light  and  Power  Company 
(Iowa  Electric)  filed  an  amendment  to 
said  application  with  the  Commission 
seeking  an  extension  to  November  30, 
1993,  of  the  period  during  which  Iowa 
Electric  may,  in  accordance  with  the 
terms  and  conditions  set  forth  in  the 
Commission's  Letter  Order,  issued 
August  20, 1991,  authorizing  the 
issuance  of  not  more  than  $100  million 
of  First  Mortgage  Bonds  and  guarantee 
not  more  than  $17  million  of  Tax- 
Exempt  Bonds,  over  a  two-year  period. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  28, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Ck>pies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.CasheU, 
Secretory. 

|FR  Doc  93-25825  Filed  10-20-93;  8:45  am) 
BNXMQ  COOC  (nr-oi-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4793-1] 

Access  to  Confidential  Business 
Information  By  Booz-Allen,  A  Hamilton, 
Inc. 

AGENCY:  Environmental  Protection 
Agency. 

ACnON:  Notice. 

SUMMARY:  EPA  is  authorizing  Booz- 
Allen,  &  Hamilton  to  conduct  reviews  of 
selected  Superfund  recipients' 
procurement,  property,  financial,  and 
general  administrative  management 
systems.  During  the  review  of  these 
systems,  the  contractor  will  have  access 
to  information  which  has  been 
submitted  to  EPA  under  section  104  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  Some  of  this  information 
may  be  claimed  or  determined  to  be 
Confidential  Business  Information  (CBI). 

DATES:  The  contractor  (Booz-Allen,  & 
Hamilton,  Inc.)  will  have  access  to  this 
data  five  working  days  from  the  date  of 
this  notice. 

ADDRESSES:  Send  or  deliver  written 
comments  to  Richard  A.  Johnson,  Grants 
Policy  and  Procedures  Branch,  Grants 
Administration  Division  (3903F).  401  M 
Street,  SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  )ohnson.  Grants  Policy  and 
Procedures  Branch,  Grants 
Administration  Division,  401  M  St.  SW., 
Washington,  DC  20460.  Telephone  (202) 
260-5268. 

SUPPLEMENTARY  INFORMATION:  Under 
Contract  68-W3-0002,  Delivery  Order 
004,  Booz-Allen,  &  Hamilton,  Inc.,  will 
be  conducting  on-site  technical 
assistance  reviews  of  the  Sup>erfund 
financial,  property,  procurement,  and 
administrative  systems  in  the  States  of 
Illinois  and  Montana,  and  of  the  Puallup 
Indian  Tribal  Government  to  determine 
whether  their  systems  comply  with  EPA 
regulations  and  policies.  These  reviews 
involve  conducting  transaction  testing 
to  evaluate  recipient  conformance  with 
applicable  regulations  and  acceptable 
business  practices  and  documenting 
findings.  The  contractor  will  examine 
transactions  for  the  following: 

(1)  Expenditures.  Review  expenditure 
documentation  such  as  expense  reports, 
time  sheets,  and  purchase  requests  from 
the  point  of  origination  to  the  point  of 
payment  to  determine  compliance  with 
such  requirements  as  site-specific 
accounting  data,  authorizing  signature, 
and  reconciliation  of  time  sheets  to 
expense  reports; 
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(2)  Financial  Beports.  Review 
financial  drawdowns.  Financial  Status 
Reports,  and  internal  status  reports  to 
determine  if  information  is  consistent 
between  these  documents,  if  recipient  is 
properly  using  information,  and  if  the 
reports  are  submitted  when  required: 

(3)  Procurement  Transactions.  Review 
a  sample  of  bid  requests  and/or  requests 
for  proposals,  and  the  resulting 
contracts  to  determine  compliance  with 
Superfund  procurement  requirements: 

(4)  Property.  Review  a  sample  of 
property  purchased  in  whole  or  in  part 
with  Superfund  money  (including  how 
the  property  was  used)  to  determine  the 
degree  of  compliance  with  Superfund 
property  requirements  to  acquire, 
manage,  and  dispose  of  the  property; 
and 

(5)  Recordkeeping  Procedures.  Review 
a  sample  of  Superfund  documentation 
to  determine  the  effectiveness  of  the 
recipient  procedures  to  manage  and 
reconcile  this  documentation  (focusing 
on  site-specific  documentation, 
retention  schedules,  and  the  ability  of 
the  recipient  to  provide  EPA  with 
required  fioaacial  documentation  for 
cost  recovery  purposes  in  the  specified 
time  frame). 

In  providing  this  support,  Booz- Allen, 
&  Hamilton,  Inc.,  employees  may  have 
access  to  recipient  dooiments  which 
potentially  include  financial  documents 
submitted  under  section  104  of 
CERCLA,  some  of  which  may  contain 
information  claimed  or  determined  to  be 
Confidential  Business  Information. 

Pursuant  to  EPA  regulations  at  40  CFR 
part  2.  subpart  B,  EPA  has  determined 
that  Booz-Allen,  &  Hamilton,  Inc., 
requires  access  to  Confidential  Business 
Information  to  provide  the  support  and 
services  required  under  this  Delivery 
Order.  These  regulations  provide  for 
five  working  days  notice  before 
contractors  are  given  access  to  CBI. 

Booz-Allen,  &  Hamilton.  Inc.,  will  be 
required  by  contract  to  protect 
confidential  information.  These 
documents  are  maintained  in^  recipient 
office  and  file  space. 

Dated.  October  15. 1993. 
Sallyonaa  Harper. 
Acting  .Assistant  Administrator  for 
Administration  and  Resources  Management. 
(FR  Doc  93-25929  Filed  10-20-93:  8:45  ami 
aiLUMQ  cooc 
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Ernergency  Exemptions 
agency:  Enviromnental  Protection 


Agency  (EPA). 
ACTION:  Notice. 


summary:  EPA  has  granted  specific 
e.xemptions  for  the  control  of  various 
pests  to  the  21  States  as  listed  below. 
There  were  also  14  crisis  exemptions 
initiated  by  various  States.  These 
exemptions,  i^ued  during  the  months 
of  June  and  July  1993.  are  subject  to 
application  and  timing  restrictions  and 
reporting  requirements  designed  to 
protect  the  environment  to  the 
maximum  extent  possible.  EPA  has 
denied  specific  exemption  requests  fiT>m 
the  Arizona,  Minnesota.  Nebraska,  and 
North  Carolina  Departments  of 
Agriculture.  Information  on  these 
restrictions  is  available  from  the  contact 
persons  in  EPA  listed  below. 

DATES:  See  each  spjecific  and  crisis 
exemption  for  its  effective  date. 

FOM  FUfrmcn  INFOmMTKM  COMTACT:  See 
each  emergency  exemption  for  the  name 
of  the  contact  person.  The  following 
information  applies  to  all  contact 
persons:  By  mail:  Registration  Division 
(H7505VV).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
6th  Floor,  CS  #1.  2800  Jefferson  Davis 
Highway,  Arlington,  VA.  (703-308- 
8417). 

SUPPLEMENTARY  INFOAMATKM:  EPA  has 
granted  specific  exemptions  to  the: 

1 .  Arizona  Department  of  Agriculture 
for  the  use  of  bilenthrin  on  melons  to 
control  the  sweet  potato  whitefly:  June 

30. 1993.  to  May  19.  1994.  (Andrea 
Beard) 

2.  California  Enviromnental 
Protection  Agency,  Department  of 
Pesticide  Regulation,  for  the  use  of 
myclobutanil  on  strawberries  to  control 
powdery  mildew;  July  28. 1993.  to  July 
27,  1994.  (Susan  Stanton) 

3.  California  Environmental 
Protection  Agency.  Department  of 
Pesticide  Regulation,  for  the  use  of 
methyl  bromide  on  carrots  to  control 
nematodes;  July  30. 1993.  to  July  29. 
1994.  (Libby  Pembertcm) 

4.  California  Environmental 
Protection  Agency,  for  the  use  of 
hexakis  on  watermelons  to  control 
mites;  July  23. 1993.  to  October  15. 
1993.  (Andrea  Beard) 

5.  California  Environmental 
Protection  Agency.  Department  of 
Pesticide  Regulation,  for  the  use  of 
myclobutanil  on  tomatoes  to  control 
powdery  ntiidew;  June  18. 1993.  to  June 

17. 1994.  California  had  initiated  a  crisis 
exemption  for  this  use.  (Susan  Stanton) 

6.  California  Environmental 
Protection  Agency  for  the  use  of 
cypermethrin  on  dry-bulb  onions  to 
control  thrips;  June  18, 1993,  to 
September  30, 1993.  (Andrea  Beard) 


7.  Colorado  Department  of  Agricuhure 
for  the  use  of  lambda  cyhalothrin  on 
dry-bulb  onions  to  control  thrips;  June 
9,  1993.  to  September  15,  1993. 
Colorado  had  initiated  a  crisis 
exemption  for  this  use.  (Andrea  Beard) 

8.  Georgia  Department  of  .Agriculture 
for  the  use  of  permethrin  on  southern 
peas  to  control  the  cowpea  cxirculio; 
June  4,  1993,  to  October  31.  1993. 
(Andrea  Beard) 

9.  Hawaii  Department  of  Agriculture 
for  the  use  of  hydramethyionon  on 
pineapples  to  control  big-headed  and 
Argentina  ants;  June  10,  1993.  to  June  9. 
1994.  (Libby  Pemberton) 

10.  Idaho  Department  of  Agriculture 
for  the  use  of  lambda  cyhalothrin  on 
dry-bulb  onions  to  control  thrips;  June 
9. 1993.  to  September  1,  1993.  (,\ndrea 
Beard) 

11.  Kansas  State  Board  of  Agriculture 
for  the  use  of  bifeiithrin  on  com  to 
control  mites:  July  2, 1993.  to  September 
15. 1993.  (Andrea  Beard) 

12.  Louisiana  Department  of 
Agriculture  and  Forestry  for  the  use  of 
cyfluthrin  on  sugarcane  to  control  the 
sugarcane  borer;  July  12. 1993,  to 
September  15, 1993.  (Libby  Pemberton) 

13.  Maryland  Department  of 
Agriculture  for  the  use  of  domazone  on 
snap  beans,  watermelons,  and 
cucumbers  to  control  annual  broadleaf 
and  grassweeds;  June  15, 1993.  to 
August  31. 1993.  (Libby  Pemberton) 

14.  Michigan  Department  of 
Agriculture  for  the  use  of  cypermethrin 
on  dry-bulb  onions  to  control  thrips; 
June  18. 1993.  to  September  1,  1993. 
(Andrea  Beard) 

15.  Minnesota  Department  of 
Agriculture  for  the  use  of  triclopyr  on 
aquatic  sites  to  control  purple 
loopestrife;  July  19, 1993,  to  September 
30, 1993.  (Libby  Pemberton) 

16.  Nebraska  Department  of 
Agriculture  for  the  use  of  bifmthrin  on 
com  to  control  mites;  July  2, 1993,  to 
September  15. 1993.  (Andrea  Beard) 

17.  New  Mexico  Department  of 
Agriculture  for  the  use  of  bifenthrin  on 
com  to  control  mites:  July  2. 1993.  to 
September  15, 1993.  (Andrea  Beard) 

18.  New  Mexico  Department  of 
Agriculture  for  the  use  of  cypermethrin 
on  dry-bulb  onions  to  control  thrips; 
June  18. 1993,  to  July  31, 1993.  New 
Mexico  had  initiated  a  crisis  exemption 
for  this  use.  (Andrea  Beard) 

19.  New  York  Department  of 
Environmental  Conservation  for  the  use 
of  vinclozolin  on  snap  beans  to  control 
gray  and  white  molds;  June  18,  1993.  to 
September  30. 1993.  (Libby  Pemberton) 

20.  North  Dakota  Department  of 
Agriculture  for  the  use  of  sethoxydim  on 
crambe  to  control  volunteer  grains;  July 
19. 1993,  to  July  31. 1993.  North  Dakota 
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had  initiated  a  crisis  exemption  for  this 
use.  (Susan  Stanton) 

21.  Oklahoma  Department  of 
Agriculture  for  the  use  of  bifenthrin  on 
field  com  to  control  mites;  July  28, 
1993,  to  August  25, 1993.  (Andrea 
Beard) 

22.  Oregon  Department  of  Agriculture 
for  the  use  of  lambda  cyhaiothrin  on 
dry-bulb  onions  to  control  thrips;  June 
9, 1993,  to  November  1,  1993.  (Andrea 
Beard) 

23.  Oregon  Department  of  Agriculture 
for  the  use  of  bifenthrin  on  raspbemries 
to  control  weevils;  June  10,  1993,  to 
August  15.  1993.  (Andrea  Beard) 

24.  Oregon  Department  of  Agriculture 
for  the  use  of  vinclozolin  on  snap  beans 
to  control  gray  and  white  molds;  June 
18, 1993,  to  September  10, 1993.  (Libby 
Pemberton) 

25.  Pennsylvania  Department  of 
Agriculture  for  the  use  of  vinclozolin  on 
snap  beans  to  control  gray  and  white 
molds;  June  18, 1993,  to  October  31, 
1993.  (Libby  Pemberton) 

26.  Texas  Department  of  Agriculture 
for  the  use  of  esfenvalerate  on  sorghum 
to  control  sorghum  midge/headworms; 
June  10, 1993,  to  September  30, 1993. 
(Libby  Pemberton) 

27.  Texas  Department  of  Agriculture 
foi  the  use  of  chlorothalonil  on 
mushrooms  to  control  verticillium 
diseases;  July  1,  1993,  to  June  30,  1994. 
(Susan  Stanton) 

28.  Texas  Department  of  Agriculture 
for  the  use  of  bifenthrin  on  com  to 
control  mites;  July  2, 1993,  to  September 
15. 1993.  (Andrea  Beard) 

29.  Texas  Department  of  Agriculture 
for  the  use  of  cyromazine  on  peppers 
(bell,  chili,  and  jalapeno)  to  control 
vegetable  leafminers;  June  18  1993,  to 
December  31, 1993.  (Susan  Stanton) 

30.  Washington  Department  of 
Agriculture  for  the  use  of  lambda 
cyhaiothrin  on  dry-bulb  onions  to 
control  thrips;  June  9, 1993,  to 
September  1,  1993.  (Andrea  Beard) 

31.  Washington  Department  of 
Agriculture  for  the  use  of  vinclozolin  on 
snap  beans  to  control  gray  and  white 
molds;  June  18. 1993,  to  September  30, 
1993.  (Libby  Pemberton) 

32.  Washington  Department  of 
Agriculture  for  the  use  of  bifenthrin  on 
raspberries  to  control  weevils;  June  10, 
1993,  to  August  10,  1993.  (Andrea 
Beard) 

33.  Washington  Department  of 
Agricultiu^  for  the  use  of  esfenvalerate 
on  cranberries  to  control  black  vine 
weevils;  June  25,  1993,  to  August  31, 
1993.  (Susan  Stanton) 

34.  Wisconsin  De]>artment  of 
Agriculture.  Trade,  and  Consumer 
Protection  for  the  use  of  cypermethrin 
on  dry-bulb  onions  to  control  thrips; 


June  18. 1993,  to  September  30. 1993. 
(Andrea  Beard) 

35.  Wisconsin  Department  of 
Agriculture.  Trade,  and  Consumer 
Protection  for  the  use  of  vinclozolin  on 
green  beans  to  control  white  mold;  July 
23, 1993.  to  September  15. 1993.  (Libby 
Pemberton) 

Crisis  exemptions  were  initiated  by 
the: 

1.  Arkansas  State  Plant  Board  on  July 
2. 1993,  for  the  use  of  sodium  chlorate 
on  wheat  to  control  weeds.  This 
program  has  ended.  (Susan  Stanton) 

2.  Colorado  Department  of  Agriculture 
on  July  29,  1993.  for  the  use  of 
bifenthrin  on  com  to  control  mites.  This 
program  has  ended.  (Andrea  Beard) 

3.  Iowa  Department  of  Agriculture 
and  Land  Stewardship  on  July  20. 1993. 
for  the  use  of  propiconazole  on  seed 
com  to  control  foliar  diseases.  This 
program  has  ended.  (Andrea  Beard) 

4.  Louisiana  Department  of 
Agriculture  on  July  19, 1993,  for  the  use 
of  lambda  cyhaiothrin  on  sorghum  to 
control  sorghum  midge.  This  program  is 
expected  to  last  until  December  31. 
1993.  (Libby  Pemberton) 

5.  Minnesota  Department  of 
Agriculture  on  July  21. 1993,  for  the  use 
of  propiconazole  on  com  to  control 
fohar  diseases.  This  program  is  expected 
to  last  until  September  30, 1993. 
(Andrea  Beard) 

6.  Montana  Department  of  Agriculture 
on  June  1. 1993.  for  the  use  of  carbaryl 
on  canola  to  control  flea  beetles.  This 
program  has  ended.  (Andrea  Beard) 

7.  Nevada  Department  of  Agriculture 
on  July  6, 1993,  for  the  use  of  lambda 
cyhaiothrin  on  dry-bulb  onions  to 
control  tlirips.  This  program  has  ended. 
(Andrea  Beard) 

8.  New  Mexico  Department  of 
Agriculture  on  July  30, 1993,  for  the  use 
of  cyfluthrin  on  chili  peppers  to  control 
the  pepper  weevil.  This  program  will 
end  on  December  31, 1993.  (Libby 
Pemberton) 

9.  North  Dakota  Department  of 
Agriculture  on  June  23, 1993.  for  the  use 
of  sethoxydim  on  crambe  to  control 
volunteer  grains.  This  program  has 
ended.  (Susan  Stanton) 

10.  Ohio  Department  of  Agriculture 
on  July  19. 1993,  for  the  use  of 
cypermethrin  on  dry-bulb  onions  to 
control  thrips.  This  program  has  ended. 
(Andrea  Beard) 

11.  Oregon  Department  of  Agriculture 
on  June  10. 1993.  for  the  use  of 
chlorpyrifos  on  hops  to  control  aphids. 
This  program  has  ended.  (Andrea  Beard) 

12.  Texas  Department  of  Agriculture 
on  June  18, 1993.  for  the  use  of  lambda 
cyhaiothrin  on  rice  to  control 
armyworms.  This  program  has  ended. 
(Andrea  Beard) 


13.  Washington  Department  of 
Agriculture  on  June  3. 1993.  for  the  use 
of  chlorpyrifos  on  hops  to  control 
aphids.  This  program  has  ended. 
(Andrea  Beard) 

14.  Washington  Department  of 
Agriculture  on  July  6, 1993.  for  the  use 
of  chlorothalonil  on  rhubarb  to  control 
Ramularia  leaf/stalk  spot.  This  program 
has  ended.  (Susan  Stanton) 

EPA  has  denied  specific  exemption 
requests  from  the: 

1.  Arizona  Department  of  Agriculture 
for  the  use  of  imidacloprid  on  cotton  to 
control  the  sweet  potato  whitefly.  A 
notice  published  in  the  Federal  Register 
of  June  10, 1993  (58  FR  32534),  and  no 
comments  were  received.  Available  data 
do  not  show  that  imidacloprid  is 
significantly  more  effective  at 
controlling  the  sweet  potato  whitefly 
than  the  currently  registered 
altematives.  (Andrea  Beard) 

2.  Minnesota  Dep>artment  of 
Agriculture  for  the  use  of  norsulfiiron 
on  sweet  com  to  control  wild  proso 
millet.  Since  wild  proso  millet  has  been 
a  serious  weed  pest  in  Minnesota  since 
1970,  and  the  registered  pesticides  have 
never  provided  adequate  or  consistent 
control,  EPA  could  not  make  a  finding 
that  the  situation  is  nonroutine.  (Andrea 
Beard) 

3.  Nebraska  Department  of 
Agriculture  for  the  use  of  methyl  3- 
chloro-5-(4,6-dimethoxypyrimidin-2-yl 
carbamoylsulfamoyl)-l-methyl  p\T3zole- 
4-carboxylate,  also  known  as  "MON 
12000"  (trade  name  Permit)  on  grain 
sorghum  to  control  broadleaf  weeds  A 
notice  published  in  the  Federal  Register 
of  April  14, 1993  (58  FR  19426),  and  no 
comments  were  received.  Although 
there  is  an  effective  registered  pesticide 
available  (atrazine)  the  applicant 
requested  an  exemption  for  use  of  this 
unregistered  pesticide  because  of 
potential  risk  of  ground  and  surface 
water  contamination  with  atrazine.  EPA 
believes  that  the  regulations  governing 
section  18  do  not  allow  for 
authorization  of  exemptions  based  soley 
upon  a  determination  that  an 
unregistered  pesticide  is 
environmentally  preferable  to  a 
pesticide  which  is  registered  for  that 
use.  (Andrea  Beard) 

4.  North  Carolina  Department  of 
Agriculture  for  the  use  of  iprodione  on 
apples  to  control  altemaria  blotch.  The 
Agency  has  denied  this  emergency 
exemption  because,  under  the  May  7. 
1993,  Environmental  Protection  Agency 
(EPA)  and  the  Food  and  Drug 
Administration  (FDA)  policy  on  the 
Delaney  Clause  and  section  18 
emergency  exemption  under  FIFRA. 
EPA  carmot  find  progress  toward 
registration  of  iprodione  on  apples. 
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Since  iprodione  is  likely  to  meet  the 
Delaney  Clause's  standards  for  inducing 
cancer  in  animals  and  under  existing 
EPA  policy  the  use  of  iprodione  on 
apples  would  need  a  food  additive 
regulation.  (Susan  Stanton) 

Authority:  r  U.S.C  136. 

ListofS«ibfccts 

Environmental  protection.  Pesticides 
and  pests.  Crisis  exemptions. 
Dated.  September  29. 1993. 

Douglas  D.  Campt. 

Director.  Office  of  Pesticide  Programs 

IFR  Doc.  93-25940  Filed  10-20-93;  8.45  ami 

■ILLMG  COOC  HM-aa-F 

[PF-682.  FRL-464S-7] 

Uniroyal  Chemical  Co.;  Amended 
Pesticide  Petition  and  Amended  Food 
Additive  Petition  for  Tritlumizole 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUiyHKiAffY:  EPA  has  received  from  the 
Uniroyal  Chemical  Co.  the  filing  of  an 
amendment  to  pesticide  petition  (PP) 
6F3372  and  food  additive  petition  (FAP) 
6H5497  proposing  to  establish  various 
tolerances  for  residues  of  the  fungicide 
triflumizole  in  or  on  various  raw 
agricultural  commodities. 
AOORESS£S:  By  mail,  submit  written 
comments,  identified  by  the  document 
control  number  IPF-582I.  to:  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506O.  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460.  In 
person,  bring  comments  to:  Rm.  1 128, 
CM  #2,  1921  Jefferson  Davis  Hwy.. 
Arhngton,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  'Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
.\  copy  of  the  comment  that  does  not 
contam  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  wntten 
comments  will  be  available  for  public 
inspection  in  Rm.  1128  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  RmTMER  INfOmM'nOH  CONTACT: 
Clarence  Lewis,  Acting  Product 


Manager  (PM  21).  Registration  Division 
(7505C).  Office  of  Pesticide  Program*. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  261.  CM«2. 1921  Jefferson  Davis 
Hwy..  Arlington.  VA  22202.  (703)-305- 
6117. 

SUPPt-EWEHTARY  «f  OflKUTIOH:  EPA  has 
received  from  the  Uniroyal  Chemical 
Co..  74  Amity  Rd..  Bethany.  CT.  06542- 
3402.  an  amendment  to  the  notice  of 
filing  under  section  408  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
346a)  for  pesticide  petition  (PP)  6F3372 
and  food  additive  petition  (FAP) 
6H5497.  which  appeared  in  the  Federal 
Register  of  March  19. 1986  (51  FR 
9514).  The  original  petitions  are 
described  below. 

1.  PP6F3372.  Proposed  amending  40 
CFR  part  180  by  establishing  tolerances 
for  the  combined  residues  of  the 
fungicide  triflumizole.  l-(l-((4-chloro-2- 
(trinuoromethyl)phenyl)imino)-2- 
propoxyethyl)-lH-iraidazole  and  its 
analine-containing  metabolites  4-chIoro- 
2-trinuoromethylaniline  and  N-[4- 
chloro-2-trifluoromethylaniHne  and  N- 
(4-chloro-2-trif1uoromethyfphenyl)- 
propoxyacetamide.  in  or  on  the 
following  commodities:  apples  at  0.1 
part  per  million  (ppm):  cattle,  fat.  meat 
and  meat  byproducts  (mbyp)  at  0.05 
ppm;  grapes  at  0.3  ppm;  hogs.  fat.  meat 
and  mbyp  at  0.05  ppm;  milk  at  0.05 
ppm;  pears  at  0.1  ppm;  and  poultry, 
eggs.  fat.  meat  and  mbyp  at  0.05  ppm. 
The  proposed  method  for  determining 
residues  is  chromatography  and  mass 
spectroscopy. 

2.  FAP  6H5497.  Proposed  amending 
21  CFR  part  193  (redesignated  as  40  CFR 
part  185)  by  establishing  a  regulation 
permitting  the  combined  residues  of  the 
fungicide  described  in  PP  6F3372  in  or 
on  the  agricultural  commodities  as 
follows:  apples,  dried  at  3.0  parts  per 
million  (ppm);  apple  pomace,  dry  at  1.0 
ppm;  apple  pomace,  wet  at  3.0  ppm; 
grape  juice  at  1.0  ppm;  grape  pomace, 
dry  at  1.0  ppm;  grape  pomace,  wet  at  4.0 
ppm;  raisins  at  1.0  ppm:  and  raisin 
waste  at  2.0  ppm. 

Uniroyal  has  submitted  amendments 
to  the  above-described  petitions  to 
change  the  chemical  expression  for  the 
fungicide.  Uniroyal  proposes  to  amend 
PP  6F3372  and  FAP  6H5497  to  establish 
the  tolerances  for  the  combined  residues 
of  the  fungicide  triflumizole  (l-(-((4- 
chloro-2-(trinuoromethyi)  phenyl) 
iraino)-2-propoxyethyl)-l/f-imidazole). 
the  metabolite  4-chloro-2-hydroxy-6- 
trifluoromethylaniline  sulfate,  and  other 
metabolites  containing  the  4-chloro-2- 
trifluoromethylaniline  moiety, 
calculated  as  the  parent  compound. 


AddMrity:  7  U.SX.  346a  and  371. 

List  of  Subjecti 

Environmental  protection. 
Agricultural  commodities.  Pesticides 
and  pests. 

Dated;  September  28. 199X 
Stephani*  IraBC. 

Acting  Director.  BegistmtJon  Division.  Office 
of  Pesticide  Programs. 

IFR  Doc.  93-25938  Filed  10-20-93:  8:45  ami 
BIUJNeCOOC( 


[OPP-00367:  Fra.-466a-z] 

Subdivision  F  Hazard  Evaiuation- 
Humans  and  Domestic  Animals; 
Proposed  New  Guideline  Section  85-3 
Dermal  Absorption  Studies  of 
Pesticides 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Request  for  comments, 

SUMMARY:  The  Environmental  Protection 
Agency  is  making  available,  for  public 
comment,  a  revised  proposed  guideline 
for  Dermal  Absorption  Studies  of 
Pesticides.  This  revised  guideline  is 
based  on  the  proposed  guideline  as 
presented  in  the  Federal  Register  of 
March  13.  1991.  This  guideline,  when 
final,  will  serve  to  formalize  the 
protocol  on  dermal  absorption  that  has 
been  in  experimental  development  since 
the  publication  of  Subdivision  F  in 
October  1982.  A  copy  of  the  revised 
guideline,  a  background  document 
which  provides  the  history  and 
scientific  rationale  fior  the  guideline  and 
a  document  presenting  the  revisions  and 
rationale  therefore  are  available  at  the 
address  listed  below  for  the  Public 
Docket  and  Freedom  of  Information 
Section. 

DATE:  Comments  must  be  received  on  or 
before  December  6.  1993. 
ADDRESSES:  Submit  three  copies  of 
written  comments,  identified  with  the 
docket  control  number  "OPP-00367"  by 
mail  toj  Public  Docket  and  Freedom  of 
Information  Section.  Field  Operations 
Division  (7509C).  Office  of  Pesticide 
Programs,  U.S.  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  D.C.  20460.  In  person 
deliver  comments  to:  Public  Docket  and 
Freedom  of  Information  Section.  Field 
Operations  Division.  Rm.  1132.  CM  #2. 
1921  Jefferson  Davis  Highway. 
Arlington.  VA.  (703)  305-5805. 

Information  submitted  as  a  comment 
in  response  to  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  alt  of  that  information  as 
"Confidential  Business  Information*' 
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(CBI).  Infionnation  so  mariced  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  pubUc  docket. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket 
without  prior  notice.  The  public  docket 
will  be  available  for  public  inspection  in 
Rm.  1132  at  the  address  given  above, 
from  8:00  *jil  to  4.-00  p.m..  Monday 
through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  P.  Zendzian.  Health  Effects 
Division  (7509C).  Office  of  Pesticide 
Programs,  U.S.  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington.  D.C.  20460.  Office  location 
and  telephone  number:  Rm.  1004.  CM 
#2.  1921  fefferson  Davis  Highway. 
Arlington,  VA.  (703)  305-5495. 
SUPn.BNENTARV  INFORMATION:  The 
Pesticide  Assessment  Guidelines. 
Subdivision  F.  describe  protocols  for 
performing  toxicology  and  related  tests 
to  support  registration  of  pesticides 
under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  Some  of  the  tests  are  also  used 
in  tolerance  reviews  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA). 
Snbdivision  F  was  proposed  for  public 
c»mment  in  1978  and  published  in 
October  1982.  At  that  time  the  Agency 
peblished  the  criteria  for  performing  a 
derma!  absorption  study  on  a  pesticide 
and  reserved  a  Une  item.  Section  85-3. 
for  a  guideline  on  Dermal  Absorption 
Studies  of  Pesticides. 

On  Wednesday.  March  13. 1991  a 
notice  of  request  for  conmients  on  the 
proposed  dermal  absorption  guideline 
was  published  in  the  Federal  Register 
(56  FR  10556).  Seven  written  comments 
were  received  during  a  90-day  comment 
period.  Changes  have  been  made  in  the 
proposed  guideline  based  on  these 
comments  and  information  received 
subsequent  to  the  Federal  Register 
announcement.  A  background 
document  has  been  prepared  which 
presents  and  addresses  the  comments 
received.  The  modifications  of  the 
guideline  are  mainly  explanatory, 
enlarging  or  modifying  points  that  were 
found  to  be  obscure  or  misleading. 
Some  critical  changes  have  been  made 
in  experimental  design,  particularly  in 
the  section  on  additional  dermal 
absorption  studies. 

In  developing  this  proposed 
guidelime.  the  Agency  has  relied  on  data 
generated  in  a  large  number  of  dermal 
absorption  studies  performed  and 
submitted  by  companies  which  have 
registered  pesticides.  As  of  April  1993 


T 


these  numbered  181  submitted  studies 
on  116  chemicals.  Since  this  data  is  not 
available  in  the  scientiRc  literature,  the 
background  documents  present  and 
reference  critical  information 
supporting  the  proposed  guideliiie.  For 
these  reasons,  copies  of  both 
background  documents  are  included  in 
the  information  package.  It  is  strongly 
recommended  that  both  documents  be 
read  before  attempting  to  comment  on 
the  proposed  guideline.  In  addition  to 
general  background  information,  each 
document  contains  an  item  by  item 
discussion  of  the  guideline  with  data 
presented  to  support  critical  points. 
Individuals  reviewing  the  proposed' 
guideline  should  follow  paragraph  by 
paragraph  the  comments  in  the 
background  documents  in  order  to 
understand  the  rationale  for  the 
guideline. 

All  interested  parties  are  encouraged 
to  submit  comments  on  the  proposed 
guideline  for  dermal  absorption  itself. 
Specific  comments  should  reference  the 
specific  number  and  paragraph  or 
subparagraph  of  the  proposed  guideline. 
Recommended  technical  or  scientific 
changes/modifications  should  be 
supported  by  current  scientific/ 
technical  knowledge  and  include 
supporting  references.  References  may 
be  to  the  published  literature,  studies 
submitted  to  the  Agency  in  support  of 
registration  and  unpublished  data. 
Citations  must  be  sufficiently  detailed 
so  as  to  allow  the  Agency  to  obtain 
copies  of  the  original  documents  and 
unpublished  data  supplied  in  sufficient 
detail  to  allow  their  evaluation. 

Comments  on  the  proposed  guideline 
will  be  considered  by  the  Agency  and 
such  modifications  of  the  guideline  as 
are  considered  to  be  of  merit  will  be 
incorporated  into  the  guideline.  The 
draft  modifications  and  the  public 
comments  will  be  presented  to  the 
FIFR,\  Scientific  Advisory  Panel  at  a 
public  meeting  far  its  comments  before 
being  published  in  a  final  form.  Notice 
of  this  meeting  will  be  published  in  the 
Federal  Register  and  ail  interested 
parties  will  be  offered  the  opportunity 
to  present  written  and  public  comments 
to  the  FIFRA  Scientific  Advisory  Pane! 
at  the  public  meeting. 

List  of  Subsets 

Environmental  protection. 
Dated:  October  7, 1993 

Penela^  A.  framer-Ctisf 

Director.  Health  Effects  Dnrisioa.  Office  of 

Pesticide  Programs. 

|FR  Doc.  93-25937  RIed  10-20-93;  8:45  am] 

MLUNGCOOCI 


[OPP-30354;  fra.-4«60-7) 

Certain  Companies;  Applications  to 
Register  a  Pesticide  Product 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products,  containing  a  new  active 
ingredient  ru>t  included  in  any 
previously  registered  products  and 
products  involving  a  changed  use 
pattern  pursuant  to  the  provisions  of 
section  3(c)(4)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended. 

DATES:  Written  comments  must  be 
submitted  by  November  22,  1993. 
ADDRESSES:  By  mail  submit  comments 
identified  h^tbe  document  control 
number  [OPP-303541  and  the 
registration/file  symbol  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(H7506C).  Attention  PM  22,  Registration 
Division  (H7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington. 
DC  20460.  In  person,  bring  comments 
to:  Rm.  112B.  Environmental  Protection 
Agency,  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Inforination  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Ail  written  comments  will  be  available 
for  public  inspection  in  Rm.  1128  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  PM 
22.  C>-nthia  Giles-Parker.  Rm.  229.  CM 
#2.  (703-305-55401. 

SUPPlfMENTARV  mFOMMTION:  EPA 
received  applications  as  follows  to 
register  pesticide  products  containing  a 
new  active  ingredient  not  included  in 
any  previously  registered  products  and 
products  involving  a  changed  use 
pattern  pursuant  to  the  provisions  of 
section  3(c)(4)  of  FIFRA.  Notice  of 
receipt  of  tl^se  applications  does  not 
imply  a  decision  by  the  Agency  on  the 
applications. 
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I.  Products  Containing  Active 
Ingredients  Not  Included  In  Any 
Previously  Registered  Products 

1.  File  Symbol:  lOO-TUN.  Applicant: 
Ciba-Geigy  Corporation,  P.O.  Box  18300. 
Greensboro,  NC  27419-8300.  Product 
name:  Dividend  Fungicide.  Fungicide. 
Active  ingredient:  Difenocenazole 
mSAR)  I  (2/?.4S)l  /  |{2i?,4fl/2S,4S)l  1-|2- 
|4-|4-cblorophenoxy)-2-chlorophenyll-4- 
methyl-l,3-dioxolan-2-yl-methyl)-lH- 
1,2,4-triazole.  at  32.8  percent.  Proposed 
classification/Use:  General.  A  seed 
treatment  for  the  control  of  diseases  of 
wheat  and  spring  barley  (PM  22 

2.  File  Symbol:  lOO-TGO.  Applicant: 
Ciba-Geigy  Corporation.  Product  name: 
Technical  CGA-169374.  Fungicide. 
Active  ingredient:  Difenocenazole 
||2S,4fl)  /  {2i?,4S)l  /  I(2fl,4/?/2S,4S)l  l-(2- 
|4-(4-chlorophenoxy)-2-chlorophenyl|-4- 
methyl-l,3-dioxolan-2-yl-methyl)-lH- 
1,2,4-triazole.  at  92  percent.  Proposed 
classification/Use:  General.  For 
formulation  into  end-use  fungicide 
products.  (PM  22) 

II.  Product  Involving  a  Changed  Use 
Pattern 

File  Symbol:  53219-T.  Applicant: 
Mycogen  Corporation,  5451  Oberlin 
Drive,  San  Diego.  CA  92121.  Product 
name:  MYX-6121  Herbicide.  Herbicide. 
Active  ingredients;  Pelargonic  acids  at 
57  percent  and  related  fatty  acids  (Ce- 
C 1 2)  at  3  percent.  Proposed 
classification/Use:  General.  To  include 
in  its  presently  registered  food 
processing  and  dairy  equipment  use 
indoors,  a  new  outdoor  noncrop  use. 
(PM  22) 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made: 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(POD)  office  at  the  address  provided 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays.  It  is 
suggested  that  persons  interested  in 
reviewing  the  application  file,  telephone 
the  FOD  office  (703-305-5805).  to 
ensure  that  tbe  file  is  available  on  the 
date  of  intended  visit. 

Authority:  7  U.S.C  136. 


List  of  subjects 

Environmental  protection.  Pesticides 
and  pests,  product  registration. 

Dated:  October  8, 1993. 

Stephen  L.  Johnson. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

IFR  Doc.  93-25935  Filed  10-20-93;  8:45  am) 

eiuiNO  cooe  aoM-so-p 

[OPP-30287B;  FRL-4643^] 

Unocal  Corp.;  Approval  of  a  l*esticlde 
Product  Registration 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  an  application 
submitted  by  Unocal  Corp..  to 
conditionally  register  the  pesticide 
product  Enzone  containing  a  new  active 
ingredient  not  included  in  any 
previously  registered  product  pursuant 
to  the  provisions  of  section  3(c)(7)(C)  of 
the  Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cynthia  Giles-Parker.  Product 
Manager  (PM)  22,  Registration  Division 
(H7505C).  Office  of  Pesticide  Programs. 
401  M  St.,  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  229,  CM  #2,  Environmental 
Protection  Agency,  1921  Jefferson  Davis 
Hwy,  Arlington,  VA  22202.  (703-305- 
5540). 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice  published  in  the  Federal 
Register  of  March  30. 1988  (53  FR 
10284).  which  announced  that  Unocal 
Chemical  Division,  Unocal  Corp..  1201 
W.  5th  St..  Los  Angeles,  CA  90017,  had 
submitted  an  application  to 
conditionally  register  the  nematicide/ 
fungicide  product  GY-81  (EPA  File 
Symbol  612-L)  containing  the  active 
ingredient  sodium  tetrathiocarbonate  at 
31.8  percent,  an  active  ingredient  not 
included  in  any  previously  registered 
product. 

Tbe  application  as  originally  applied 
was  for  the  product  "GY-81."  The 
application  was  approved  on  June  17, 
1993.  as  "Enzone"  (EPA  Registration 
Number  612-5)  for  management  of 
plant-parasitic  nematodes,  phylloxera, 
and  oak  root  fungus  on  grapes  and  for 
the  management  of  citrus  nematodes, 
oak  root  fungus,  and  phytophthora  root 
rot  on  grapefruit,  lemons,  and  oranges. 

A  conditional  registration  may  be 
granted  under  section  3(c)(7)(C)  of 
FIFRA  for  a  new  active  ingredient  where 


certain  data  are  lacking,  on  condition 
that  such  data  are  received  by  the  end 
of  the  conditional  registration  period 
and  do  not  meet  or  exceed  tbe  risk 
criteria  set  forth  in  40  CFR  154.7;  that 
use  of  the  pesticide  during  the 
conditional  registration  period  will  not 
cause  unreasonable  adverse  effects;  and 
that  use  of  the  pesticide  is  in  the  public 
interest. 

The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  of  sodium 
tetrathiocarbonate.  and  information  on 
social,  economic,  and  environmental 
benefits  to  be  derived  from  such  use. 
Specifically,  the  Agency  has  considered 
the  nature  of  the  chemical  and  its 
pattern  of  use,  application  methods  and 
rates,  and  level  and  extent  of  potential 
exposure.  Based  on  these  reviews,  the 
Agency  was  able  to  make  basic  health 
and  safety  determinations  which  show 
that  use  of  sodium  tetrathiocarbonate 
during  the  period  of  conditional 
registration  is  not  expected  to  cause  any 
unreasonable  adverse  effect  on  the 
environment,  and  that  use  of  the 
pesticide  is  in  the  public  interest. 

Consistent  with  section  3(c)(7)(C),  the 
Agency  has  determined  that  this 
conditional  registration  is  in  the  public 
interest.  Use  of  the  pesticides  are  of 
significance  to  the  user  community,  and 
appropriate  labeling,  use  directions,  and 
other  measures  have  been  taken  to 
ensure  that  use  of  the  pesticides  will  not 
result  in  unreasonable  adverste  effects  to 
man  and  the  environment. 

More  detailed  information  on  this 
conditional  registration  is  contained  in 
a  Chemical  Fact  Sheet  on  sodium 
tetrathiocarbonate. 

A  copy  of  the  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS).  5285  Port  Royal  Road, 
Springfield,  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (H7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  1132,  CM  #2, 
Arlington,  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 
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accordance  with  th*  provisions  of  the 
Freedom  of  Informatian  Act  and  raust 
be  atUieand  to  the  Freedom  of 
tnfatflMtiOB  Office  (A-lOl).  401  M  St.. 
SW..  Washington.  DC  20460.  Such 
requests  should:  (1)  Identiiy  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 

Aulftority:  7  U.S.C.  136. 

List  of  subjects 

Environmental  protection.  Pesticides 
and  pest,  product  registration. 

Dated:  September  21. 1993. 

Douglas  a  Caai^ 

Director.  Office  of  Pesticide  Programs. 

IFR  Doc,  93-25936  Filed  10-20-93;  8:45  ami 
eimwc  cooc  mo  m  r 

PF-S81;  FM.-4M6-7] 

Pesticide  Tolerancft  Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  hling  of  pesticide  petitions  (PP) 
and  food  and  feigd  additive  petitions 
(FAP)  proposing  the  estabUshment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  certain 
agricultural  commodities.  It  also 
announces  three  amended  petitions. 
aoohesses:  By  mffll.  submit  written 
comments  ta-  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm  1128.  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  biformation"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1128  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORDUTION  CONTACT.  By 
mail:  Registration  Division  (7505W). 


Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St.,  SW..  Washington,  DC  20460.  hi 
person,  contact  the  PM  named  in  each 
petition  at  the  following  office  location/ 
telephone  number 


Product  Man- 
ager 

Office  locatiorV 
tetephor»  num- 
ber 

Ad- 
dresses 

George 

Rm.202.CM 

1921 

LaRocca{PM- 

#2.703-305- 

Jef- 

13). 

6100. 

ferson 

Davis 
Hwy., 
Ar- 
ling- 
ton, 
VA. 

Phil  Hutton  (PM- 

Rm.  213.  CM 

Do. 

18). 

#2.703-305- 
7690. 

Dennis  Edwards 

Rm.  207,  CM 

Do. 

(PM-19). 

#2.703-305- 
6386. 

Clarence  Lewis 

Rm.  227.  CM 

Do. 

(Acting  PM- 

#2.703-306- 

21). 

6117. 

Cynthia  G«es- 

Rm.  229.  CM 

Do. 

Parker  (PM- 

#2.703-305- 

22). 

554a 

JoAnne  Miller 

Rm.  237.  CM 

Do. 

(PM-23). 

#2.703-305- 
7830. 

Rot)ert  Taylor 

Rm.  241,  CM 

Do. 

{PM-25). 

#2,703-305- 
6800. 

Hoyt  Jamerson 

6ltiFlr..CS#1. 

2805 

(PM-43). 

703-308-8783. 

Jef- 

ferson 
Davis 
Mwy., 

Ar- 

ling- 
ton, 
VA. 

SUPPLEMENTARY  INfORMATION:  EPA  has 
received  pesticide  petitions  (PPs)  and 
food/feed  additive  petitions  (FAPs)  as 
follows  proposing  the  estabUshment 
and/or  amendment  of  regulations  for 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
agricultural  commodities. 

Initial  Filings 

1.  PP3F4167.  Miles.  Inc..  Agricultural 
Division.  8400  Hawthorn  Rd..  P.O.  Box 
4913,  Kansas  City,  MO  64120-0013, 
proposes  to  ameiid  40  CFR  part  180  by 
estabUshing  a  regulation  to  permit 
residues  of  tebuconazole  (a-l2-{4- 
chlorophenyl)ethy!]-a-(l,l- 
dimethylethyl)-H-l,2,4-triazole-l- 
ethanol)  in  or  on  bananas  at  0.05  part 
per  milUon.  {PM-21) 

2.  PP  3F4169.  Miles.  Lie..  8400 
Hawthorn  Rd..  P.O.  Box  4913.  Kansas 
City.  MO  64120-0013.  proposes  to 
amend  40  CFR  part  180  by  establishing 
a  regulation  to  permit  residues  of 


imidacloprid,  l-l(6-chloro-3- 
pyridinyl)methyll-jVnitro-2- 
imidazohdinimine.  and  its  metabolites 
in  or  on  apples,  fruit  at  1.0  ppm.  cotton, 
seed  at  3.5  ppm.  cotton,  forage  at  30.0 
ppm.  potatoes,  tuber  at  0.4  ppm.  milk  at 
0.05  ppm,  eggs  at  0.02  ppm.  meat.  fat. 
and  meat  byproducts  of  cattle,  goats. 
.  hogs,  horses,  and  sheep  at  0.2  ppm.  and 
meat.  fat.  and  meat  byproducts  of 
poultry  at  0.02  ppm.  (PM-19) 

3.  PP3F4174.  Du  Pont.  Agricultural 
Products.  Walker's  Mill.  Barley  Mill 
Plaza.  P.O.  Box  80038.  Wilmington.  DE 
19880-0038.  proposes  to  amend  40  CFR 
part  180  by  establishing  a  regulation  to 
permit  residues  of  chlorethoxyfos  in  or 
on  com.  field,  forage  at  0.01  ppm.  com. 
field,  fodder  at  0.01  ppra.  com.  field, 
silage  at  0.01  ppm.  com.  pop.  forage  at 
0.01  ppm.  com,  pop.  fodder  at  0.01 
ppm.  com.  grain  at  0.01  ppm,  com. 
sweet  (kernels,  cob  with  husk  removed) 
at  0.01  ppm,  com.  sweet,  forage  at  0.01 
ppm.  and  com.  sweet,  fodder  at  0.01 
ppm.  (PM-19) 

4.  PP  3F4177.  Sandoz  Agro.  Inc..  1300 
East  Touhy  Ave..  Des  Plaines.  IL  60018. 
proposes  to  amend  40  CFR  part  180  by 
establishing  a  regulation  to  permit 
residues  of  dimethenamid  (2-chloro-N- 
I(l-methyl-2-methoxy)ethyl]-N-(2.4- 
dimethyI-thien-3-yl-acetamide)  in  or  on 
soybean  grain  at  0.01  ppm.  (PM-22) 

5.  PP  3F4179.  Monsanto  Co..  Suite 
1100.  700  14th  St..  NW..  Washington. 
DC  20005,  proposes  to  amend  40  CFR 
part  180  by  establishing  a  regulation  to 
permit  residues  of  alachlor  (2-chloro-2'- 
6'-diethyl-N-{methoxymethyl)- 
acetanilide)  and  its  metabolites  2.6- 
diethylanihde  (DEA)  and  2-(l- 
hydroxyethyl)-6-ethylanihne  (HEEA)  in 
or  on  dry  beans  forage  and  fodder  at  5.0 
ppm.  (PM-25) 

6.  PP3F4182.  Hoechst  Celanese  Corp.. 
Route  202-206.  P.O.  Box  2500, 
Soraerville.  NJ  08876-1258.  proposes  to 
amend  40  CFR  part  180  by  establishing 

a  regulation  to  permit  residues  of 
fenoxaprop-ethyl.  (±)-ethyl  2-l4-((6- 
chloro-2-benezoxazoIyl) 
phenoxyjpropanoate].  and  its 
metabolites  2-(4-((6-chloro-2- 
benzolyloxyl  phenoxyj  propanoic  acid. 
and  6-chloro-2.3-dihydrobenzoxazol-2- 
one  in  or  on  barley  grain  at  0.05  ppm 
and  barley  straw  at  0.10  ppm.  (PM-23) 

7.  PP3F4183.  Nor-Am  Chemical  Co.. 
3509  Silverside  Rd..  P.O.  Box  7495. 
Wilmington.  DE  19803,  proposes  to 
amend  40  CFR  part  180  by  establishing 
a  regulation  to  permit  residues  of 
desir.edipham  {ethyl-m- 
hydroxycarbanilate  carbanilate)  in  or  on 
sugar  beet  roots  at  0.2  ppm  and  sugar 
beet  tops  at  15.0  ppm.  (PM-25) 

8.  PP3F4185.  DowElanco.  9002 
Purdue  Rd..  Indianapolis.  IN  46268- 
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1189,  proposes  to  amend  40  CFR  part 
180  by  establishing  a  regulation  to 
permit  residues  of  flumetsulam  (N-12.6- 
difluorophenyl)-5-methyl-{1.2.4)- 
triazolell  .5a|-pyrimidine-2- 
sulfonamide)  in  or  on  com  (except  pop 
and  sweet)  at  0.05  ppm,  com,  fodder  at 
0.05  ppm,  com,  forage  at  0.05  ppm.  and 
com.  grain  at  0.05  ppm.  (PM-23) 

9.  PP3F4186.  Valent  U.S.A.  Corp.. 
1333  N.  California  Blvd..  Suite  600. 
Walnut  Creek,  CA  94596,  proposes  to 
amend  40  CFK  part  180,  by  establishing 
a  regulation  to  permit  residues  of 
fenpropathrin  (alpha-cyano-3- 
phenoxybenzyl  2,2,3,3- 
tetramethylcyclopropane-carboxylate)  in 
or  on  strawberries  at  2  ppm  and 
tomatoes  (fresh  market.  Florida  only)  at 
0.5  ppm.  (PM-13) 

10.  PP3F4i87.  Monsanto  Co.,  700 
14th  St.,  NW..  Washington,  DC  20005, 
proposes  to  amend  40  CFR  part  180  by 
establishing  a  regulation  to  permit 
residues  of  thiazopyr  (3- 
pyridinecarboxylic  acid.  2- 
(dinuoromethyl)-5-(4,5-dihydro-2- 
lhiazolyl}-4-(2-methylpropyl)-6- 
(trifluoromethyl)-,  methyl  ester  and  its 
metabolites  determined  as  3- 
pyridinecarboxylic  acid.  5- 
(aminocart)onyl)-2-(difluoromethyl)-4- 
(2-methylpropyl}-6-trifluoromethylK 
methyl  ester  and  3-pyridinecarboxylic 
acid.  2-(fifluoromethyl)-4-(2- 
methylpropyl)-5-((2-sulfoethyl)amino) 
carbonyl-6-(trif1uoromethyl)  and 
expressed  as  parent  equivalents,  in  or 
on  citrus  whole  fruit  at  0.05  ppm,  cotton 
seed  at  0.05  ppm,  and  cotton  forage  at 
0.2  ppm.  (PM-23) 

11.  PP3F4188.  DowElanco,  9002 
Purdue  Rd..  Indianapolis,  IN  46268- 
1189,  proposes  to  amend  40  CFR  part 
180  by  establishing  a  regulation  to 
permit  residues  of  chlopyrifos  (0,0- 
diethyl  0-(3.5,6-trichloro-2- 
pyridyl)phosphorothioate)  in  or  on 
barley  grain  at  0.3  ppm,  barley  forage  at 
1.5  ppm,  and  barley  straw  at  1.5  ppm. 
(PM-19) 

12.  PP  3F4193.  Monsanto  Co..  Suite 
1100,  700  14th  St.,  NW..  Washington. 
DC  20005,  proposes  to  amend  40  CFR 
part  180,  by  establishing  a  regulation  to 
permit  residues  of  Permit  Herbicide 
(methyl  5-|(4,6-dimethoxy-2- 
pyrimidinyl)  amino] 
carbonylaminosulfonyl-3-ch!oro-l- 
methyl-lH-pyTazole-4-carboxylate,  and 
its  metabolites  determined  as  3-chloro- 
1  -methyI-5-sulfamoy  lpyrazole-4- 
carboxylic  acid  and  expressed  as  parent 
equivalents),  in  or  on  com,  field  grain 

at  0.1  ppm,  com.  field  forage  at  0.3  ppm, 
com.  Held  fodder  at  1.3  ppm.  and  grain 
sorghum  (milo)  grain  at  0.02  ppm  (lower 
limit  of  method  validation),  grain 
sorghum  (milo)  forage  at  0.07  ppm. 


grain  sorghum  (milo)  stover  at  0.08 
ppm,  grain  sorghum  (milo)  silage  at  0.14 
ppm,  grain  sorghum  (milo)  hay,  no 
tolerance  proposals.  (PM-23) 

13.  PP  3F4194.  Rohm  &  Haas  Co., 
Independence  Mall  West,  Philadelphia, 
PA  19105,  proposes  to  amend  40  CFR 
part  180,  by  establishing  a  regulation  to 
permit  residues  of  fenbuconazole,  (RH- 

*  7592)  lalpha-(2-|4-chlorophenylI-ethyl)- 
alpha-phenyI-3-(lH-l,2,4-triazole)-l- 
propanenitrilel,  RH-9129  and  RH-9130. 
the  diastereo-metric  lactone  metabolites 
of  fenbuconazole  [5-{4-chlorophenyl)- 
dihydro-3-phenyl-3-(methyl-lH-l,2.4- 
triazole-l-yl)-2-3H-furanonel  in  or  on 
almond  nuts  at  0.05  ppm  and  almond 
hulls  at  3.0  ppm.  (PM-22) 

14.  PP  3F4196.  Micro  Flo  Co.,  P.O. 
Box  5948.  Lakeland.  FL  33807,  proposes 
to  amend  40  CFR  part  180  by 
establishing  a  regulation  to  exempt  firom 
the  requirement  of  a  tolerance  residues 
of  the  New  Biochemical  Pesticide.  Plant 
Floral  Volatile  Attractant  Compounds: 
cinnamaldehyde.  cinnamyl  alcohol.  4- 
methoxycinnamaldehyde,  3-phenyl 
propanol,  4-methoxyphenethyl  alcohol, 
indole  and  1,2,4-trimethoxybenzene 
when  used  at  specific  application  rates 
on  specific  raw  agricultural 
commodities.  (PM-18) 

15.  PP  3F4204.  Miles,  Inc.,  8400 
Hawthom  Rd.,  P.O.  Box  4913,  Kansas 
Gty,  MO  64120-0013,  proposes  to 
amend  40  CFR  180.436,  by  establishing 
a  regulation  to  permit  the  residues  of  the 
insecticide  cyfluthrin  (cyano(4-fluoro-3- 
phenoxyphenyl)methyl  3-(2,2- 
dichloroethenyl)-2,2- 
dimethylcyclopropane  carboxylate)  in 
or  on  sugarcane  at  0.05  ppm.  (PM-13) 

16.  PP3F4215.  Du  Pont  Co.. 
Agricultural  Products.  Walker's  Mill, 
Barley  Mill  Plaza.  P.O.  Box  80038. 
Wilmington.  DE  19880-0038,  proposes 
to  amend  40  CFR  180.428,  by 
establishing  a  regulation  to  permit  the 
combined  residues  of  the  herbicide 
metsulfuron  methyl  (methyl  2-[|Il(4- 
methoxy-6-methyl-l.  3.  5  -  triazin  - 
2yl)aminol  carbonyllamino) 
sulfonyI]benzoate)  and  its  metabolite 
methyl  2-l([l(4-methoxy-6-methyl-l-,  3, 
5-  triazin  -  2  -  yl)amino]carbonyl) 
amino]  sulfonyl]-4-hydroxybenzoate  in 
or  on  sorghum  ^rain  at  0.1  ppm. 
sorghum  forage  at  0.3  ppm.  sorghum 
fodder  at  0.3  ppm,  and  sorghum  hay  at 
0.3  ppm.  (PM-25) 

17.  PP3F4222.  Miles.  Inc., 
Agricultural  Division,  8400  Hawthom 
Rd..  P.O.  Box  4913.  Kansas  Qty.  MO 
64120-0013.  proposes  to  amend  40  CFR 
part  180  by  establishing  a  regulation  to 
permit  residues  of  the  fungicide 
tebuconazole  (alpha-(2-(4- 
dilorophynyl)ethyl]-alpha-(l  .1- 
dimethylethyl)-H-1.2.4-triazole-l- 


ethanol)  in  or  on  cherries  at  3.5  ppm 
and  peaches  at  1.0  ppm.  (PM-21) 

18.  PP  3F4225.  Ciba-Geigy  Corp..  P.O. 
Box  18300,  Greensboro,  NC  27419-8300, 
proposes  to  amend  40  CFR  part  180  by 
establishing  a  regulation  to  permit 
residues  of  triasulfuron.  3-(6-melhoxy-4- 
methyl-1.3.5-triazin-2-yl>-l-(2- 
chIoroethoxy)phenylsulfonyl|urea,  in  or 
on  grass  gorage  at  7.0  ppm  and  grass  hay 
at  2.0  ppm.  (PM-25) 

19.  PP  3F4229.  Rohm  k  Haas  Co.. 
Independence  Mall,  Philadelphia.  PA 
19105,  proposes  to  amend  40  CFR  part 
180  by  establishing  a  regulation  to 
permit  residues  of  the  herbicide 
oxyfluorfen  |2-chloro-l-(3-ethoxy-4- 
nitrophenoxy)-4- 
(trinuoromethyl)benzene]  and  its 
metabolites  containing  the  diphenyl 
ether  linkage  in  or  on  peanut  meat  at 
0.05  ppm,  peanut  vine  at  0.05  ppm, 
peanut  hay  at  0.05  ppm,  and  i>eanut 
hulls  at  0.10  ppm.  (PM-23) 

20.  PP  3F4231.  Miles,  Inc., 
Agricultural  Division,  P.O.  Box  4913. 
Kansas  Gty.  MO  64120-0013.  proposes 
to  amend  40  CFR  part  180,  by 
establishing  a  regulation  to  permit  the 
residues  of  imidacloprid,  l-l(6-chloro-3- 
pyridinyl)  methyl}-N-nitro-2 
imidazolidinimine,  and  its  metabolites 
in  or  on  firuiting  vegetables  (including 
tomato,  eggplant,  and  pepper),  at  1.0 
ppm,  brassica  (cole)  leafy  vegetables 
(including  broccoli,  cauliflower, 
bmssels  sprouts,  and  cabbage)  at  3.5 
ppm,  lettuce  (head  and  leaf)  at  3.5  ppm. 
grape,  fruit  at  1.0  ppm,  milk  at  0.1  ppm, 
meat,  fat,  and  meat  byproducts  of  cattle, 
goats,  hogs,  horses,  and  sheep  at  0.3 
ppm.  (PM-19) 

21.  PP3F4232.  Zeneca  AG  Products. 
P.O.  Box  751.  Wilmington,  DE  19897, 
proposes  to  amend  40  CFR  [>art  180  by 
establishing  a  regulation  to  permit 
residues  of  acetochlor  and  its 
metabolites  containing  the  ethyl  methyl 
aniline  (EMA)  moiety  and  the  hydroxy 
ethyl  methyl  aniline  (HEMA)  moiety  in 
or  on  the  following  raw  agricultural 
commodities,  to  be  analyzed  as 
acetochlor.  EMA  and  HEMA  and 
expressed  as  acetochlor  equivalents: 
soybean  grain  at  0.1  ppm.  soybean 
forage  at  0.7  ppm,  soybean  hay  at  1.1 
ppm.  wheat  forage  at  0.5  ppm,  wheat 
straw  at  0.1  ppm.  sorghum  forage  at  0.1 
pp,  sorghum  fodder  at  0.1  ppm. 
sorghum  silage  at  0.05  ppm,  and 
sorghum  hay  at  0.2  ppm.  (PM-2S) 

22.  PP3F4233.  Rhone-Poulenc  AG 
Co..  P.O.  Box  12014.  T.W.  Alexander 
Drive,  Research  Triangle  Park.  NC 
27709,  proposes  to  amend  40  CFR  part 
180  by  estaDlishing  a  regulation  to 
permit  residues  of  the  herbicide 
bromoxynil  (3,5-dibromo-4- 
hydroxybenzonitrile)  resulting  bom  the 
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application  of  its  octanoic  and 
heptanoic  acid  esters  in  or  on  cotton 
seed  at  0.04  ppm.  (PM-25) 

23.  PP3F4237.  Rhone-Poulenc  AG 
Co..  P.O.  Box  12014.  T.W.  Alexander 
Drive,  Research  Triangle  Park.  NC 
27709.  proposes  to  amend  40  CFR  part 
180  by  establishing  a  regulation  to 
permit  the  residues  of  the  herbicide 
bromoxynil  (3.5-dibronio-4- 
hydroxybenzonitrile)  resulting  from  the 
application  of  its  octanoic  and 
heptanoic  acid  ester  in  or  on  wheat 
forage  at  3.0  ppm,  wheat  straw  at  2.0 
ppm,  com  forage  at  10.0  ppm,  com 
fodder  at  0.2  ppm,  barley  forage  at  4.0 
ppm,  barley  straw  at  4.0  ppm,  sorghum 
forage  at  1.0  ppm,  sorghum  hay  at  1.0 
ppm,  (PM-25) 

24.  PP3F4238.  2:eneca  AG  Products, 
Concord  Pike  and  New  Murphy  Rd.. 
P.O.  Box  751.  Wilmington.  DE  19897, 
proposes  to  amend  40  CFR  part  180  by 
establishing  a  regulation  to  permit 
residues  of  Touchdown  Herbicide 
(containing  glyphosate-trimesium 
(formeriy  SC0224  of  sulfonate))  in  or  on 
stone  fruit.  (PM-25) 

25.  PP3F4251.  Qba-Geigy  Corp..  P.O. 
Box  18300,  Greensboro,  NC  27819-8300. 
proposes  to  amend  40  CFR  180.368  by 
establishing  a  regulation  to  permit 
residues  of  the  herbicide  metolachlor  (2- 
chloro-N-(2-ethyl-6-methyphenyl)-N^(2- 
methoxy-l-methylethyI)acetamidel  and 
its  metabolites  determined  as  the 
derivatives.  2-((2-ethyl-6-methyl 
phenyl)aminol-l-propanol  and  4-(2- 
ethyl-6-methylphenyl)-2-hydroxy-5- 
methyl-3-morpholinone.  each  expressed 
as  the  parent  compound,  in  or  on  the 
raw  agricultural  commodities  grass  seed 
screenings  at  0.1  ppm,  grass  forage  at 
30.0  ppm,  and  grass  hay  (straw)  at  0.2 
ppm.  The  proposed  analytical  method 
for  determining  residues  is  gas 
chromatography.  (PM-23) 

26.  FAP  3H5647.  Arizona  Department 
of  Agricuhure,  1688  West  Adams, 
Phoenix,  AZ  85007.  proposes  to  amend 
40  CFR  parts  185  and  186  by 
establishing  a  food/feed  additive 
regulation  to  f>ermit  residues  of 
fenpiiipathrin  (alpha-cyano-3- 
phenoxybenzyl  2.2.3,3- 
tetramethycyclopropanecarboxylate)  in 
or  on  cotton  seed  oil  at  3  ppm  and 
cotton  soapstock  at  2  ppm.  (PM-13) 

27.  F/\PJH5645. "Valent,  U.S.A., 
Corp..  1333  N.  Cahfomia  Blvd..  Suite 
600.  P.  O.  Box  8025.  Wabiut  Creek,  CA 
94596-8025,  proposes  to  amend  40  CFR 
part  185  by  establishing  a  food  additive 
regulation  to  permit  residues  of 
fenproprathrin  (alpha-cyano-'3- 
phenoxybenzyl  2,  2,3,3- 
tetramethycyclopanecarboxylate)  in  or 
on  cotton  seed  oil  at  3  ppm.  (PM-13) 


28.  FAP3H5649.  IQ  Americas,  Inc., 
Agricultural  Products,  Wilmington,  DE 
19897,  proposes  to  amend  40  CFR  part 
186  by  estabUshing  a  feed  additive 
regulation  to  permit  residues  of 
paraquat,  l,l"-dimethyl-4,  4"- 
bipyridinium-ion,  in  or  on  alfalfa  meal 
at  12  ppm.  {PM-25) 

29.  FAP  3H5650.  Monsanto  Co.,  Suite 
1100,  700  14th  St.,  NW.,  Washington, 
DC  20005.  proposes  to  amend  40  CFR 
part  186,  by  establishing  a  feed  additive 
regulation  to  permit  residues  of 
glyphosate  (N- 

(phosphonomethyl)glycine)  and  its 
metabolite  aminomethylphosphonic 
acid  resulting  from  application  of  the 
isopropylamine  salt  of  glyphosate  in  or 
on  rape  (canola)  meal  at  25  ppm.  (PM- 
25) 

30.  FAP3H5651.  McLaughlin. 
Gormley.  King  Co..  8810  Tenth  Avenue 
North.  Minneapolis,  MN  55427. 
proposes  to  amend  40  CFR  part  186  by 
establishing  a  feed  additive  regulation  to 
permit  residues  of  (RS)-2-methyl-4-oxo- 
3-(2-propynyl)cyclopent-2-enyl(lRS)- 
cis,  trans-chrysanthemate  [ETOC; 
Prallethrinj  in  food-handling 
establishments  at  1.0  ppm.  (PM-13) 

31.  FAP  3H5652.  Rohm  &  Haas  Co., 
Independence  Mall  West,  Philadelphia, 
PA  19105,  proposes  to  amend  40  CFR 
parts  185  and  186  by  establishing  a 
food/feed  additive  regulation  to  permit 
residues  of  fienbuconazole  (alpha-(2-[4- 
chlorophenyll-€thyl)-alpha-phenyl-3- 
(lH-l,2,4-triazole)-l-propanenitrile)  in 
or  on  apple  processed  fractions  ,  apple 
juice  at  0.8  ppm.  apple  pomace  (wet)  at 
0.8  ppm.  and  apple  pomace  (dry)  at  3.0 
ppm.  (PM-22) 

32.  FAP3H5654.  Zoecon  Co..  12200 
Denton  Drive.  Dallas.  TX  75234, 
proposes  to  amend  40  CFR  part  185  by 
establishing  a  food/feed  additive 
regulation  to  permit  residues  of  insect 
growth  regulator  methoprene  at  10  ppm 
for  cereal  grain  milled  fractions  (except 
flour  and  rice  hulls)  and  25  ppm  on  rice 
hulls.  (PM-18) 

33.  FAP3H5655.  Miles.  Inc..  8400 
Hawthom  Rd..  P.O.  Box  4913.  Kansas 
City.  MO  64120-0013,  proposes  to 
amend  40  CFR  parts  185  and  186  by 
establishing  a  food/feed  additive 
regulation  to  permit  residues  of 
imidacloprid,  l-|(6-chloro-3- 
pyridinyl)methyl]-N-nitro-2- 
imidazolidinimine,  and  its  6- 
chloronicotinic  acid  metabolites  in  or 
on  apple,  pomace  (wet)  at  2.0  ppm. 
apple  pomace  (dry)  at  7.0  ppm.  potato 
chips  at  0.7  ppm,  potato  dried  at  1.5 
ppm,  and  cotton  seed  meal  at  5.5  ppm. 
(PM-19) 

34.  FAP  3H5656.  IR-4  Project 
Coordinator.  Office  of  IR-4.  Cook 
College.  P.O.  Box  231,  Rutgers  State 


University  of  NJ  08903-0231,  proposes 
to  amend  40  CFR  part  185  by 
establishing  a  food  additive  regulation 
to  permit  residues  of  sethoxydim  (2-[(l- 
ethoxyimino)butylj-5-l2- 
(ethylthio)propyll-3-hydroxy-2- 
cyclohexene-1-one)  and  its  metabolites 
containing  the  2-cyclohexene-l-one 
moiety  (calculated  as  the  herbicide)  in 
or  on  parsley  (dried)  at  25  ppm.  (PM-43) 

35.  FAP  3H5658.  Nor-Am  Chemical 
Co.,  3509-Silverside  Rd..  P.O.  Box  7495. 
Wilmington,  DE  19803.  proposes  to 
amend  40  CFR  part  185  by  establishing 
a  food  additive  regulation  to  permit 
residues  of  flutolanil  (N-[3-(l- 
methylethoxyl-phenylj- 
2(trinuoromethyl)-benzamide)  and  its 
metabolites  converted  to  2- 
trifluoromethyl  benzoic  acid  methyl 
ester  in  the  following  processed  food 
commodities  when  present  therein  as  a 
result  of  application  of  the  fungicide  to 
growing  crops,  in  or  on  polished 
(hulled)  rice  at  0.50  ppm.  rice  hulls  at 
7.0  ppm.  rice  bran  at  2.0  ppm.  and  grain 
dust  (rice)  at  10.0  ppm.  (PM-21) 

36.  FAP3H5659.  Du  Pont. 
Agricultural  Products.  Walker's  Mill. 
Barley  Mill  Plaza.  P.O.  Box  80038. 
Wilmington.  DE  19880-0038.  proposes 
to  amend  40  CFR  parts  185  and  186  by 
establishing  a  food/feed  additive 
regulation  to  permit  residues  of  the 
fungicide  hexakis  ([2-methyl-2- 
phenylpropylldistannoxane)  and  its 
organotin  metabolites  Calculated  as 
hexakis.  {2-methyl-2-phenylpropyll 
distannoxane  be  established  on  citrus 
oil  at  140  ppm  and  increased  on  dried 
citrus  pulp  from  35  ppm  to  100  ppm, 
increased  on  dried  apple  pomace  from 
75  ppm  to  100  ppm,  and  increased  on 
raisin  waste  from  20  ppm  to  80  ppm. 
(PM-19) 

37.  FAP  3H5660.  Du  Pont, 
Agricultural  Products,  Walker's  Mill, 
Barley  Mill  Plaza,  P.O.  Box  80038, 
Wilmington,  DE  19880-0038,  proposes 
to  amend  40  CFR  parts  185  and  186  by 
establishing  a  food/feed  additive 
regulation  to  permit  residues  of  the 
insecticide  methomyl  (S-methyl  N- 
Imethycarbamoyl)  thioacetimidate)  in  or 
on  wheat  bran  at  2.0  ppm  and 
dehydrated  citms  pulp  at  6.0  ppm.  (PM- 
19) 

38.  FAP3H5661.  Valent,  U.S.A., 
Corp.,  1333  N.  California  Blvd.,  Suite 
600,  P.O.  Box  8025,  Walnut  Creek.  CA 
94596-8025.  proposes  to  amend  40  CFR 
part  186  by  establishing  a  feed  additive 
regulation  to  permit  residues  of 
fenpropathrin,  alpha-cyano-3- 
phenoxybenzyl  2,2,3,3- 
tetramethylcyclopropanecarboxylate,  m 
or  on  tomato  cannery  waste  at  5  ppm. 
(PM-13) 
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39.  FAP3H5662.  DOwElanco.  9002 
Purdue  Rd..  Indianapolia.  IN  4626»- 
1 189.  proposes  to  amend  40  CFR  part 
186  by  estftbbshing  a  feed  additive 
regulation  to  pennit  residues  of 
chlorp)Tifbs  (O.Odiethyl  0(3,5.6- 
trichlon>-2-pyridyJ)pbosphorothtoate)  in 
or  on  barley  milling  fractions  (except 
flour)  at  1  pp.T)  (PM-19) 

40  FAP  3H5663.  Rohm  ft  Haas  Co.. 
Independence  Mall  VVe«t.  Philadelphia. 
PA  19105.  proposes  to  amend  40  CTR 
part  186  by  establishing  a  feed  additive 
regulation  to  permit  lesidaes  of 
fenbuconazole  (RH-7592)  (alpha-(2H4- 
chlorophenyl}-«thyl)-alpha-phenyJ-3- 
(lH-l,2.4-triazole-l-prop«nenitrile)  in  or 
on  almond  nuts  at  COS  ppm  and 
almond  hulls  at  3.0  ppm.  (PM-22) 

41.  FAP  3H5664,  Rlione-Poulenc  AG 
Co..  P.a  Box  12014.  T.W.  Alexander 
Drive.  Research  Triangle  Park.  NC 
27709,  proposes  to  amend  40  CFR  parts 

185  and  186  by  estabhshing  a  food  and 
feed  additive  regulation  to  permit 
residues  of  ethepboD  plant  growth 
regulator  in  or  on  apple  pomace  at  10.0 
ppm  and  grape  pomace  at  8.0  ppm.  (FM- 
22) 

42.  FAP  3H5665.  Vaient  U.SA,  Corp., 
1333  N.  California  Bhrd.,  Suite  600.  P.a 
Box  8025.  Wahiut  Creek.  CA  9459ft- 
8025.  proposes  to  amend  40  CFR  pert 

186  by  establishing  a  feed  additive 
regulation  to  permit  residues  of 
R^uroe,  pentyl  2-chk)ro-4-fluoro-S- 
(3.4,5,6- 

tetrahydropfathalimidojphenoxyacetate, 
of  Resource  Herbicide,  in  or  on  soybean 
hulk  at  0.02  ppm.  (PKI-23) 

43.  FAP  3H5666.  Monsanto  Co..  Suite 
1100. 700 14th  St.  NW..  Washington. 
DC  20005.  proposes  to  amend  40  CFR 
part  186  by  establishing  a  feed  additive 
regulation  to  permit  residues  of  (Mon 
21250-Genesis)  l2-(4-chlorophenyl)-3- 
ethyl-2.5-dihydro-5-axo-4- 
pyridazinecarboxylic  acid,  potassium 
salt).  (Mod  21200)  and  its  metabolites 
l2-(4-chlorophenyl)-3-€«hyJ-2,5-dihydro- 
5-oxo-4-pyridazine  csrboxylic  acid]  in 
or  on  wheat  milling  fractions  (except 
flour)  at  375  ppm.  (PM-22) 

44.  FAP  3H5667.  Hoechst  Rousael 
Agri-Vet  Co..  Route  202-206.  P.O.  Box 
2500.  Somerville.  NJ  08876-1258, 
proposes  to  amend  40  CFR  part  186  by 
establishing  a  feed  additive  regulation  to 
permit  residues  of  the  insecticide 
deltamethrin:  (lR.3R)-3(2> 
dibToraovinyl)-2,2- 

diraethylcyclopropane-carboxylic  acid 
(S)-alpha-cyano-3-phenoxybenzyl  ester, 
and  its  major  met^wlites,  trans- 
deltamethrin:  (lS.3R)-3(2,2- 
dibromoTinyl)-2.2- 

dimethyknfclopropane-caifaoxylic  acid 
(S)-alpha-cyano-3-phenoxybenzyI  estev 
and  alpha-R-deltamethrin;  (lR,3R)-3* 


(2.2-dibromovfnyl^2,2- 
dimethylcydopropane-carboxyKc  add 
(R)-aIpha-cyano-3-pbenox3rbenzyl  ester, 
calculated  as  parent,  in  or  on  soybean 
hulls  at  0  30  ppm  (PM-13) 

45.  FAP  3H5668.  IR-4  Project 
Cocnrdinator,  Office  of  IR-4.  Cook 
College,  P.O.  Box  231.  Rutgers  State 
University  of  NJ,  New  Brunswick,  NJ 
08903-0231.  proposes  to  amend  40  CFR 
part  186  by  establishing  a  feed  additive 
regulation  to  permit  residues  of  the 
insecticide  malathion  (C.G-di-Tiethyl 
dithiophosphate  of  diethyl 
mercaptosuccinate)  in  or  on  dried  hops 
and  spent  hops  at  5.0  ppm.  (PM-43) 

46.  FAP  3H5669.  American  Cyanamid 
Co..  Agricultural  Research  Division. 
P.O.  Box  400.  Princeton,  NJ  08543-0400. 
proposes  to  amend  40  CFR  part  186.  by 
establishing  a  feed  additive  regulation  to 
permit  the  residues  of  Cadre  Herbicide 
((±)-2-l4,5-dihydro-4-methyI-4-{l- 
methylethyl)-5-oxo-lH-imidazo^2-yl^5- 
methyl-3-pyridinecarbox)'lic  acid  as  the 
ammonium  salt  and  its  metabolite.  (±)- 
2-|4.5-dihydn>-4-methyI-4- 
(methylethyl)-5-oxo-lH-imidazoI-2-ylI- 
5-(l-hydnMwmethyIV3- 

Eyridinecarboxylic  acid)  in  or  m  peanut 
ulls  at  0.1  ppm.  (PM-25) 

47.  FAP  3H5670.  Miles.  Inc^  MOO 
Hawthorn  Rd..  P.O.  Box  4913,  ICansas 
City.  MO  64120-0013.  proposes  to 
amend  40  CFR  part  186  by  establishing 
a  feed  additive  regulation  to  permit 
residues  of  the  insecticide  cyfluthrin 
(cyano(4-fIuoro-3- 
phenoxyphenyl)methyl  3-(2.2- 
dichloroethyl}-2.2- 

dimethylcyclopropane  carboxylste)  in 
or  on  sugarcane  bagasse  at  0.20  ppm  and 
sugarcane  molasses  at  0.20  ppm.  (PM- 
13) 

48.  FAP  3H567J.  Biologic.  Inc.  11 
Lake  Ave.  Extension.  Danbury.  CT 
06811.  proposes  to  amend  40  CFR  part 
186  by  e8tfii>lishing  a  feed  additive 
regulation  to  permit  residues  of  the 
insecticide  tetflubenzuron  (CM£  134; 
NOMOLT).  in  or  on  potatoes  processed 
fractions.  (PM-21) 

49.  FAP  3H5672.  Nor-Am  Chemical 
Co..  3509  Silverside  Rd..  P.O.  Box  7495, 
Wilmington,  DE 19803,  propoees  to 
amend  40  CFR  part  185  by  est^lishing 
a  food  additive  regulation  to  permit 
combined  residues  of  flutolanil  (N-(3-(l- 
methylethoxy)phenyll-2-(trifluoro- 
methyl)-benzamide)  and  its  metabolites 
converted  to  2-trinuoro-methyl  benzoic 
acid  methyl  ester  in  the  following 
processed  food  commodities  when 
present  therein  as  a  result  of  application 
of  the  fungicide  to  growing  crops, 
peanut  meat  at  1.0  ppm.  peanut 
soapstock  at  1.0  ppm.  peanut  crude  oil 
at  0.20  ppm,  and  peanut  refined  oil  al 
0.20  ppm.  (PM-21) 


50.  FAP  3H5673.  Rod  Products  Co.. 
4600  Glencoe  Ave.,  #4.  Marina  del  Rey, 
CA  90292.  proposes  to  amend  40  CFR 
part  185  by  establishing  a  food  additive 
regulation  for  an  exemption  from 
pesticide  residues  with  respect  to 
Bugcbaser  Insect  Repellant  Tablecloth, 
d-Limonene,  Dihydro-5-Pen{yl-2  (3H^ 
furanone,  dihydro-5-heptyl-2(3H)- 
furanone,  in  the  pubHc  interest.  (PM-14) 

51.  FAP  3H5674.  Rohm  *  Haas  Co., 
Independence  Mall  West.  Philadelphia. 
PA  19105,  proposes  to  amend  40  CFR 
part  185  by  establishing  a  food  additive 
regulation  to  permit  residues  of 
oxyfhiorfen  (2-ch}oro-l-(3-ethoxy-4- 
nitrophenoxy)-4-(tri  fluoromethyl) 
benzene)  and  its  metabolites  containing 
the  diphenyl  ether  linkage  in  or  on 
peanut  processed  fractions,  peanut  meal 
at  0.05  ppm,  peanut  crude  oil  at  0.05 
ppm,  peanut  soapstock  at  0.05  ppm.  and 
peanut  refined  oil  at  0.05  ppm.  (PM-23) 

52  FAP  3H5675.  Miles,  Inc. 
Agricultural  Division,  P.O.  Box  4913. 
Kansas  Qty,  MO  64120,  proposes  to 
amend  40  CFR  parts  185  and  186  by 
establishing  a  foodVfeed  additive 
regulation  to  permit  residues  of 
imtdadoprid  (l-i(6^kwo-3-pyridinyl) 
metby)>-N-nitro-2-iraidazo)idinimhie) 
and  its  metabotites  in  or  on  tomato 
puree  at  2.0  ppm,  grape,  raisin  at  l.S 
ppm,  grape  juice  at  1.5  ppm,  tomato 
pomace,  wet  at  2.0  ppm.  tomato 
pomace,  dry  at  6.0  ppm,  grape  pomace, 
wet  at  2.5  ppm,  grape  p>omace,  dry  at  S.O 
ppm,  and  grape  raisin  waste  at  15.0 
ppm.  (PM-19) 

53.  FAP3H5676.  BASF  Corp.. 
Agricuhural  Products,  PXI.  Box  13528. 
Research  Triangle  Park.  NC  27709-3525, 
proposes  to  amend  40  CFR  parts  1S5 
and  186  by  establishing  a  food/feed 
additive  regulatiim  to  pennit  residues  of 
mepiquat  chloride  in  or  on  raisins  at  S.0 
ppm,  raisin  waste  at  Z5i)  ppm.  and 
grape  pomace  (wet  and  drf)  at  3.0  ppm. 
(PM-22) 

54.  FAP3H5677.  BASF  Corp., 
Agricultural  Products,  P.O.  Box  13528. 
Research  Triangle  Park,  NC  27709-3525, 
proposes  to  amend  40  CFR  part  186  by 
establishing  a  feed  additive  regulation  to 
permit  residues  of  the  herbicide  Poast 
(2-{  1  (ethoxyiimno)butyl)-5-{2- 
(ethylthio)prepyl)-3-hydrtBcy-2- 
cyclohexen-1-one  and  its  metabolites 
containing  the  2-CYclohexen-l-one 
moiety  (calculated  as  the  herbicide))  in 
or  on  rice  straw  at  0.5  ppm.  {PM-25) 

55.  FAP  3H5678.  Roussel  UCLAF 
Corp.,  95  Chestnut  Ridge  Rd.,  P.O.  Box 
30,  Montvale,  S]  07645,  proposes  to 
amend  40  CFR  parts  185  and  186  by 
establishing  a  food/feed  additive 
regulation  to  permit  residues  of 
tralomethrin  ((1R,3S)  3-Kl'J(S)  {VX^- 
tetrabromoethyI)]-2.2- 
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dimethylcyclopropanecarboxylic  acid 
(S)-alpha-cyano  3-phenoxybenzyI  ester) 
to  establish  use  in  food/feed  handling 
establishments.  (PM-13) 

56.  FAP  3H5679.  Zjeneca  AG  Products, 
P.O.  Box  751.  Wilmington.  DE  19897, 
proposes  to  amend  40  CFR  part  185  by 
establishing  a  food/feed  additive 
regulation  to  permit  residues  of  the 
insecticide  l-alpha(S)-(±),  3-alpha  (Z)- 
(±)-cyano(3-phenoxyphenyl)methyl  3-(2- 
chloro-3.3,3-trinuoro-l-propenyl)-2,2- 
dimethylcyclopropanecarboxylate 
(lambda-cyhalothrin)  for  use  in  food- 
handling  establishments.  (PM-13). 

57.  FAP  3H5680.  Janssen  at 
Washington  Crossing,  1125  Trenton- 
Hartjourton  Rd.,  P.O.  Box  200, 
Titusville,  NJ  08560-0200,  proposes  to 
amend  40  CFR  part  185  by  establishing 
a  food  additive  regulation  to  permit 
residues  of  the  fungicide  imazalil  {l-(2- 
{2,4-dichlorophenyl)-2-(2- 
propenyl)ethyl)-lH-imidazole)  and  its 
metabolite  l-(2,4-dichlorophenyl)-2- 
(iH-imidazole-l-yU-l-ethanol  in  or  on 
citrus  oil  at  150  ppm  and  bananas  (pulp) 
at  0.5  ppm.  (PM-22) 

Amended  Petition 

58.  PP 1F2507.  Duphar,  B.V..  P.O. 
695,  Lake  Mary,  FL  32746,  proposes  to 
amend  40  CFR  180.377  by  establishing 
a  regulation  to  permit  residues  of 
diflubenzuron  (A^l((4- 
chlorophenyI)amino)carbonyll-2,6- 
difluorobenzamide)  in  or  on  the  raw 
agricultural  commodities  oranges, 
grapefruit,  mandarins,  and  orange/ 
grapefruit  hybrids  (such  as  Temple)  at 
0.50  ppm.  The  proposed  analytical 
method  for  determining  residues  is  gas 
chromatography  with  electron  capture 
detector.  Notice  of  Bling  for  PP  1F2507 
was  originally  published  in  the  Federal 
Register  of  January  29. 1987  (52  FR 
2960)  and  proposed  establishing 
tolerances  for  diflubenzuron  in  or  on 
grapefruit  and  oranges  (whole)  at  0.5 
ppm.  (PM-18) 

59.  FAP  1H5301.  Duphar.  B.V.,  P.O. 
695.  Lake  Mary.  FL  32746.  proposes  to 
establish  regulations  to  permit  residues 
of  diflubenzuron  (A^[[(4- 
chlorophenyl)aminolcarbonyl]-2,6- 
difluorobenzamide)  in  or  on  the  food 
additive  citrus  oil  at  75.0  ppm  (40  CFR 
part  185)  and  in  or  on  the  animal  feed 
citnw  pulp  at  1.0  ppm  (40  CFR 
186.2000).  The  proposed  analytical 
method  for  determining  residues  is  gas 
chromatography  with  electron  capture 
detector.  Notice  of  filing  for  FAP 
1H5301  was  originally  published  in  the 
Federal  Register  of  January  29. 1987  (52 
FR  2960).  (PM-18) 

60.  PP  1F3991. DowElanco,  9002 
Purdue  Rd.,  Indianapolis,  IN  46268- 
1189.  proposes  to  amend  40  CFR 


180.417  by  establishing  a  regulation  to 
piermit  combined  residues  of  the 
herbicide  tirclopyr,  l(3.5,6-trichloro-2- 
pyridinyl)oxy]acetic  acid,  and  its 
metabolite.  2-methoxy-3.5,6-trichloro- 
pyridine.  in  or  on  a  number  of 
agricultural  commodities.  In  the  Federal 
Register  of  March  24. 1993  (58  FR 
15873).  EPA  issued  a  notice  of 
amendments  requested  by  DowElanco. 
EPA  is  giving  notice  that  DowElanco  has 
submitted  further  amendments 
proposing  tolerances  under  40  CFR 
180.417  for  tirclopyr  as  follows:  a 
tolerance  for  combined  residues  of  the 
herbicide  triclopyr.  ((3.5.6-trichloro-2- 
pyridinyUoxj'lacetic  acid,  and  its 
metabolites,  2-methoxy-3.5,6- 
trichloropyridine  and  3.5.6-trichloro-2- 
pyridinoi.  in  or  on  rice  grain  at  0.30 
ppm  and  rice  straw  at  10.0  ppm;  and 
triclopyr.  (3,5.6-trichloro-2- 
pyridinyl)oxylacetic  acid,  and  its 
metabolite,  3,5,6-trichloro-2-pyridinol. 
in/on  poultry  meat.  fat.  and  meat 
byproducts  (except  liver  and  kidneys)  at 
0.10  ppm  and  eggs  at  0.05  ppm.  (PM  25) 
Authority:  7  U.S.C.  136a. 

List  ofsubiects 

Environmental  protection. 

Dated:  October  6. 1993. 

Stephen  L  Johnson, 
Acting  Director,  Registration  Division.  Office 
of  Pesticide  Progmms. 

[FR  Doc.  93-25941  Filed  10-20-93;  8:45  ami 
bhunq  CODC  •safr-60-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

October  14, 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Inc..  2100  M  Street.  NW..  suite 
140.  Washington.  DC  20037.  (202)  857- 
3800.  For  further  information  on  these 
submissions  contact  Judy  Boley.  Federal 
Communications  Conmiission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Jonas  Neihardt.  Oflice  of 
Management  and  Budget,  room  3235 
NEOB.  Washington.  DC  20503,  (202) 
395-4814. 


OMB  Number:  3060-0208 

Title:  Section  73.1870,  Chief  operators 

Action:  Extension  of  a  cxirrently 
approved  collection 

Respondents:  Non-profit  institutions 
and  businesses  or  other  for-profit 
(including  small  businesses) 

Frequency  of  Response:  Recordkeeping 
requirement 

Estimated  Annual  Burden:  13,350 
recordkeepers;  26.166  hours  average 
burden  per  recordkeeper,  349,316 
hours  total  annual  burden 

Needs  and  Uses:  Section  73.1870 
requires  that  the  licensee  of  an  AM, 
FM,  or  TV  broadcast  station  designate 
a  chief  operator  of  the  station.  Section 
73.1870(b)(3)  requires  that  this 
designation  must  be  in  writing  and 
posted  at  the  transmitter  site. 
Agreements  with  chief  operators 
serving  on  a  contract  basis  must  be  in 
writing  with  a  copy  kept  in  the  station 
files.  Section  73.1870(c)(3)  requires 
that  the  chief  operator  review  the 
station  records  at  least  once  a  week  to 
determine  if  required  entries  are  being 
made  correctly,  and  verify  that  the 
station  has  been  operated  in 
accordance  with  FCC  rules  and  the 
station  authorization.  Upon 
completion  of  the  review,  the  chief 
operator  must  date  and  sign  the  log, 
initiate  any  corrective  action  which 
may  be  necessary  and  advise  the 
station  licensee  of  any  condition 
which  is  repetitive.  The  posting  of  the 
designation  of  the  chief  operator  is 
used  by  interested  persons  to  readily 
identify  the  chief  operator.  The 
review  of  the  station  records  is  used 
by  the  chief  operator,  and  FCC  staff  in 
investigations,  to  assure  that  the 
station  is  operating  in  accordance 
with  its  station  authorization  and  the 
FCC  rules  and  regulations. 

OMB  Number:  3060-0310 

Title:  Section  76.12,  Registration 
statement  required 

Action:  Extension  of  a  currently 
approved  collection 

Respondents:  State  or  local 
governments,  non-profit  institutions 
and  businesses  or  other  for-profit 
(including  small  businesses) 

Frequency  of  Response:  On  occasion 
reporting  requirement 

Estimated  Annual  Burden:  600 
responses;  0.25  hours  average  burden 
per  response;  150  hours  total  annual 
burden 

Needs  and  Uses:  Section  76.12  requires 
that  a  registration  statement  be  filed 
with  the  Commission  before  a  system 
community  unit  shall  be  authorized  to 
commence  operation.  A  system 
community  unit  is  a  cable  television 
system,  or  portion  of  a  cable 
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television  system,  that  operates  or 
will  operate  within  a  separata  and 
distinct  community  or  municipal 
entity.  The  data  is  used  by  FCC  stall 
to  maintain  cooipkete  records 
regardini;  cable  systems  and  to  ensure 
compliance  with  FCC  rules  and 
regulations. 

Federal  Communications  Commission 

UVera  F.  McrshaH, 

ilc/Mg  Secretary. 

|FR  Doc  93- Z5«(»  Filed  10-20-93;  8:45  am| 

MLUNQ  COOK  «na-a«-it 


[FO  Dockata  91-W1  and  »t-frf :  DA  99- 

Emergency  Alerting  Systems  Test 
Results 

AGENCY:  Federal  Communications 

Commission. 

ACTKM:  Notice. 

SUWMMrr.  Formal  ReM  testing  of 
proposed  enhanced  emergency  alerting 
s;3PSfems  has  been  completed.  The 
Western  field  testing  was  held  June  27th 
through  June  30th,  1993,  in  Denver. 
Colorado.  The  Eastern  field  testing  was 
held  September  12th  through  September 
15th.  1993,  in  Pikesville.  Maryland. 
Interested  pMrties  may  review  the  test 
results  and  file  comments  on  or  before 
November  12,  1993,  and  repfy 
comments  by  ^tovember  28. 1993. 
FOR  FURTHEM  BIFOMIATKM  CONTACT: 
The  EBS  staff  at  (202)  632-3906. 

SUPPI^MEMTARV  MFOMUTION: 

Connnents  Soficited  Regannng 
Energency  Awvting  Syyatcflia  i  est 
Results  i»  FO  Dockefs  91-301/91-171 

October  a,  1993. 

The  Commission  has  completed 
formal  field  testing  cf  proposed 
enhanced  emergency  alerting  systems 
involved  in  FO  Dockets  91-301/91-171. 
Proposed  standards  for  the 
modernization  of  the  Emergency* 
Broadcast  System  (EBS]  were  outlined 
in  the  FCC's  Notice  of  Proposed 
RufemaLing/Further  Notice  of  Proposed 
RulemakJng,  FO  Docket  91-301/91-171. 
adopted  by  the  Commission  on 
September  17, 1992  and  released  on 
October  8. 1992.  The  Commission  is 
proposing  updating  emergency  alerting 
equipment  to  improve  its  early  warning 
capacity  and  to  make  it  compatible  with 
cable  systems  and  other  new  and  future 
communications  technologies. 

The  Western  field  testing  was  held 
June  27lh  through  June  30th,  1993,  in 
Denver,  Colorado.  The  Easter  field 
testing  was  held  September  12th 
throu^  September  15th.  1993.  in 


Pikesville,  Maryland.  The  results  of  the 
field  tests  have  been  condensed  to  two 
documents  of  approximately  500  pages 
each.  They  are  entitled  "Western"  and 
"Eastern"  Field  Tests  and  are  di\-ided 
into  (1 )  Plenary  meetings.  (2)  Field 
testing,  (3)  Final  reports,  and  (4) 
Miscellaneous. 

Interested  parties  are  invited  to 
review  the  test  results  and  file 
comments  on  or  before  November  1 2, 
1993.  Reply  comments  must  be  filed  by 
November  26, 1993.  Comments  and 
reply  comments  filed  in  the  docket  must 
conform  to  the  requirements  of  the 
Commission's  Rules.  Copies  of  the 
Western  and  Eastern  field  tests  results 
are  available  for  review  in  the 
Commission's  Docket  Branch,  room  230. 
or  may  be  obtained  from  the 
Commission's  copy  contractor. 
International  Transcript  Service,  room 
246,  (202)  857-3824.  Additional  copies 
of  the  tests  results  and  the  vofuminous 
supporting  documents  are  available  for 
review  in  the  EBS  office.  1919  M  St. 
NW..  room  72a 

Any  questions  regarding  this  Public 
Notice  may  be  directed  to  the  EBS  staff 
at (202) 632-3906. 

Federal  Communicstions  Commission 
LaV«ra  F.  MarshaU. 

Acting  Secretary. 

|FR  Doc.  93-25806  Filed  10-20-93;  8.4S  wx4 
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FEOEIUL  MAWTIME  GOMMSSIOM 

'License 


Ocean  FreigM 
Revocations 


Notice  is  hereby  given  that  the 
following  ocean  frc^^t  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  (46  U.S.C  app.  1718)  and  the 
regulations  of  the  CommissioD 
pertaining  to  the  licensing  of  ocean 
freight  forwarders.  46  CFR  pert  510. 

License  Number.  3625 

Name:  United  World  bitematioDal,  Inc. 

Address:  19S2  Lancaster,  Crosse  Poinfe 
'  Woods.  MI  48236 

Date  Revoked:  September  3,  1993 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  1435 
Nam^  Donald  IL  BoUhorst  dbe  Anchor 
Internationa) 

Address:  1703  E.  )oppa  Rd..  Baltimore. 
MD21234 

Dote  Revoked:  September  29. 1993 


Reason:  Failed  to  maintain  a  valid 

surety  bond. 
Bryant  L.  VanBraUa, 

Diiector.  Bureau  of  Tariffs,  Certification  oad 
Licensing. 

IFR  Doc  93-25831  Filed  10-20-93;  ft:4&an4 
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(PetMon  Mol  P79-MI 

Petition  for  Temporary  Caentplow 
From  Electronic  TarM  Fling 
Requiiementa,  Tianasi  Dat»  on  BehaM 
of  Various  Carrlera;  Filing 

Notice  is  hereby  given  of  the  filing  of 
a  petition  by  the  Transax  Data  on  behalf 
of  various  carriers  pursuant  to  46  LtK 
514.A(a),  for  temporary  exemption  feom 
the  October  8, 1993.  electronic  tariff 
filing  requirements  of  the  Comnission's 
ATFl  System. 

To  facilitate  thorough  consideratioa  of 
the  petition,  interested  persons  are 
requested  to  reply  to  the  petition  do 
later  than  October  27. 1993.  Replies 
shall  be  directed  to  the  Secretary. 
Federal  Maritime  Commission. 
Washington.  DC  20573-0001.  shall 
consist  of  an  original  and  15  copies,  and 
shall  be  served  oo  Mr.  Michael  A.  Sarro, 
Conversion  Control  Account  Manager. 
Transax  Data.  721  Route  202;206, 
Bridgewater.  New  Jersey  08807. 

Copies  of  the  pelitioa  are  available  for 
examination  at  the  Washington.  DC 
office  of  the  Secretary  of  th« 
Commission.  800  N.  Capitol  Street. 
NW..  room  1046, 

Ronald  a  Mwpksh 

Assistant  Secretary. 

IFR  Doc  93-25830  Ftied  10-20-93;  8:45  ant| 
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[Petition  No.  raO-03.  et  81.1 

Petitions  tor  Temporary  Exemption 
From  Electronle  TarM  FHing 
Requirements;  Filing 

In  the  Maner  of  Petition  No.  P80-93, 
Veneoueian  American  Mariliiae  AaaociMlion; 
Petition  Na  P81-93.  United  Ststes/Csatral 
America  Liner  Association  and  th«  United 
States/Panama  Freight  Associatioa 

Notice  is  hereby  given  of  the  filing  of 
petitions  by  the  above  named 
petitioners,  pursuant  to  46  CFR  514.8(a>. 
for  temporary  exemption  from  the 
November  12. 1993,  electronic  tariff 
filing  requirements  of  the  Coounissioa's 
ATFl  System. 

To  facilitate  thorough  consideration  of 
the  petitions,  interested  persons  ore 
requested  to  reply  to  the  p^itions  no 
later  than  October  27. 1993.  Replies 
shall  be  directed  to  the  Secretary, 
Federal  Maritime  Conunission. 
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Washington.  DC  20573-0001.  shall 
consist  of  an  original  and  IS  copies,  and 
shall  be  served  on  counsel  for 
petitioners.  Wayne  R.  Rohde.  Esq..  Sher 
&  Blackwell.  1255  23id  Street.  NW.. 
suite  500.  Washington.  DC  20037-1194. 

Copies  of  the  petitions  are  available 
for  examination  at  the  Washington.  DC 
office  of  the  Secretary  of  the 
Commission.  800  N.  Capitol  Street. 
NW..  room  1046. 
Ronald  D.  Muiphj, 
Assistant  Secretary. 
IFR  Doc  93-25629  Filed  10-20-93;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Allied  Bank  Capital,  Inc.,  et  al.; 
Formations  of.  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

Jhe  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  §  ' 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
c(>nsidered  in  acting  on  the  applications 
a!*8  set  forth  in  section  3(c)  of  the  Act 
(U  use.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reser\'e  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  o^ces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  ofTices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  12,  1993. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian.  )r..  Senior 
Vice  President)  701  East  B>Td  Street. 
Richmond.  Virginia  23261: 

1.  Allied  Bank  Capital.  Inc..  Sanford. 
North  Carolina;  to  acquire  100  percent 
of  the  voting  shares  of  the  successor  to 
Peoples  Savings  Bank.  SSB. 
Wilmington.  North  Carolina. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 


J.  ANB  Corporation.  Munde.  Indiana; 
to  merge  with  Winchester 

Bancorporation.  Winchester.  Indiana. 
and  thereby  indirectly  acquire  Peoples 
Loan  and  Trust  Bank.  Winchester. 
Indiana. 

2.  First  Financial  Corporation.  Terre 
Haute.  Indiana;  to  merge  with  First 
Marshall  Bancshares.  Inc..  Marshall. 
Illinois,  and  thereby  indirectly  acquire 
First  National  Bank,  Marshall.  Illinois. 

3.  Peotone  Bancorp,  Inc.,  Peotone. 
Illinois:  to  acquire  20.32  percent  of  the 
voting  shares  of  Southwest  Bancorp, 
Inc..  Worth.  Illinois,  and  thereby 
indirectly  acquire  Mount  Greenwood 
Bank.  Chicago.  Illinois;  Worth  Bank  and 
Trust.  Worth.  Ilinois;  First  National 
Bank  of  Danville,  Danville.  Illinois;  and 
Sun  City.  Bank.  Sun  Qty.  Arizona. 

C  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

7.  Central  Arkansas  Bancshares,  Inc., 
Arkadelphia,  Arkansas:  to  acquire  100 
percent  of  the  voting  shares  of  GCB 
Bancshares.  Inc..  Sheridan.  Arkansas, 
and  thereby  indirectly  acquire  Grant 
County  Bank.  Sheridan.  Arkansas. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

1.  Stockton  Bancshares  Inc..  Stockton. 
Kansas;  to  merge  with  Western 
Bancshares.  Inc.,  Stockton.  Kansas,  and 
thereby  indirectly  acquire  Rooks  County 
State  Bank.  Woodston,  Kansas. 

E.  Federal  Reserve  Bank  of  Dallas 

(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  Southwestern  Bancorp.  Inc., 
Sanderson,  Texas:  to  acquire  100 
percent  of  the  voting  shares  of  Cross 
Plains  Bankshares,  Inc.,  Cross  Plains. 
Texas,  and  thereby  indirectly  acquire 
Citizens  State  Bank,  Cross  Plains.  Texas. 

F.  Federal  Reserve  Bank  of  San 

Francisco  (Kenneth  R.  Binning. 
Director.  Bank  Holding  Company)  101 
Market  Street.  San  Francisco.  California 
94105: 

1 .  Pacific  Him  Bancorporation.  San 
Francisco.  Califomia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Golden 
Gate  Bank,  San  Francisco.  Califomia. 

Board  of  Govemofs  of  the  Federal  Reserve 
System.  Oaober  IS,  1993. 
Jennifo'  |.  Johosoa. 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-25854  Filed  10-20-93:  B;45  am) 
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Community  Bankshares.  Inc.:  Chartge 
in  Bank  Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  HoWing  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Boards  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  November  12. 
1993. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian.  Jr..  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond.  Virginia  23261: 

1.  Community  Bankshares.  Inc. 
Employee  Stock  Ownership  Trust,  to 
acquire  an  additional  0.53  percent  of  the 
voting  shares  of  Community 
Bankshares.  Inc..  Petersburg.  Virginia, 
for  a  total  of  10.21  percent,  and  thereby 
indirectly  acquire  The  Community 
Bank.  Petersburg,  Virginia. 

Board  of  Governors  of  the  Federal  Resene 
System.  October  15.  1993. 

Jennifer ).  lohnson. 

Associate  Secretary  of  the  Board 

IFR  Doc  93-25855  Filed  10-20-93;  8:45  am) 
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NationsBank  Corporation,  et  al.;  Notice 
of  Applications  to  Engage  de  rM>vo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Boards  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Boards 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Eacn  application  is  available  for 
immediate  inspection  at  the  Federal 
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Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing. 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  ofBces  of  the  Board  of  Governors 
not  later  than  November  9, 1993. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  VV.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  B>Td  Street, 
Richmond.  Virginia  23261: 

1.  NationsBank  Corporation, 
Charlotte,  North  Carolina;  to  engage  de 
novo  through  its  subsidiary, 
NationsBank  Trust  Company  of  New 
York,  New  York,  New  York,  in 
providing  fiduciary  services  for 
corporate  and  municipal  entities 
pursuant  to  §  225.25(b)(3)  of  the  Boards 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.VV.,  Atlanta,  Georgia 
30303: 

1.  Anglo-American  Bancshares 
Corporation,  Baton  Rouge,  Louisiana;  to 
engage  de  novo  in  making,  acquiring,  or 
servicing  loans  or  other  extensions  of 
credit  pursuant  to  §  225.25(b)(1)  of  the 
Board's  Regulation  Y.  These  activiiies 
will  be  conducted  throughout  the 
United  States  and  the  United  Kingdom. 

C  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Bank  of  Montreal,  Montreal, 
Quebec,  Canada;  Bankmont  Financial 
Corporation,  Inc.,  New  York,  New  York; 
and  Harris  Bankcorp,  Inc.,  Chicago, 
Illinois;  to  expand  the  activities  of  its 
subsidiary,  Harris  Investors  Direct,  Inc., 
Chicago,  Illinois,  to  engage  in  the 
provision  of  investment  advice  and 
brokerage  services  for  retail  and 


institutional  customers  pursuant  to  § 
225.25(b)(15)  of  the  Board's  Regulation 
Y. 
D.  Federal  Reserve  Bank  of  St.  Louia 

(Randall  C  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  National  Commerce 
Bancorporation,  Memphis,  Tennessee; 
to  engage  de  novo  through  its 
subsidiary.  National  Commerce  Finance 
Company,  Germantown,  Tennessee,  in 
making,  acquiring,  and  servicing 
consumer  loans  pursuant  to  § 
225.25(b)(1);  and  acting  as  principal, 
agent,  or  broker  in  the  sale  of  credit  life, 
disability,  involuntary  unemployment 
and  property  insurance  pursuant  to  §§ 
225.25(b)(8)(i)  and  (b)(8)(ii)  of  the 
Board's  Regulation  Y.  These  activities 
will  oe  conducted  in  the  State  of 
Tennessee  and  those  states  which  are 
contiguous  to  Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  15. 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  93-25856  Filed  10-20-93;  845  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Agency  Information  Collection  Under 
OMB  Review 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  the  Administration  for 
Children  and  Families'  (ACF)  Office  of 
Community  Services  (OCS)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  extend 
the  expiration  date  of  five  program 
announcements  for  OCS  discretionary 
grants  programs.  Information  collected 
from  the  requirements  contained  in 
these  five  program  announcements  will 
be  the  sole  source  of  information 
available  to  OCS  in  reviewing 
applications  leading  to  awards  of 
discretionary  grants  to  eligible 
applicants. 

ADDRESSES:  Copies  of  the  information 
collection  request  may  be  obtained  from 
Steve  R.  Smith  of  the  Office  of 
Information  Systems  Management.  ACF. 
by  calling  (202)  401-6964. 

Written  comments  and  questions 
regarding  the  requested  approval  should 
be  sent  directly  to:  Laura  Oliven,  OMB 
Desk  Officer  for  ACF,  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3002,  725  17th 
Street.  NW.,  Washington,  DC  20503. 
(202) 395-7316. 


Information  on  Document 

Title:  Availability  of  Funds  and 
Requests  for  Applications  under  the 
Office  of  Community  Services'  FY 
J  994  Discretionary  Grants  Programs 

OfAB  No:  0970-0062 

Description:  Information  collected  from 
the  requirements  contained  in  these 
five  program  announcements  will  be 
the  sole  source  of  information 
available  to  OCS  in  reviewing 
applications  leading  to  awards  of 
discretionary  grants  to  eligible 
applicants.  Previously,  an  information 
collection  package  was  submitted  for 
each  program  announcement  until 
OMB  recommended  that  OCS  submit 
one  information  collection  package 
covering  all  OCS  program 
announcements. 
The  OCS  Program  Announcements 

covered  in  this  Submission  are: 

I.  Discretionary  Grants  Program 

The  Office  of  Community  Services 
makes  discretionary  grants  available  in 
the  areas  of  economic  development, 
rural  housing,  community  facilities, 
migrant  and  seasonal  farm  workers,  and 
training  and  technical  assistance. 

IL  Community  Food  and  Nutrition 
Grants  Program 

The  purpose  of  this  demonstration 
program  is  to  improve  the  health  and 
well  being  of  individuals  through 
improved  preventive  health  care  and 
promotion  of  personal  responsibility. 
The  Office  of  Community  Services  seeks 
through  discretionary  grants  to  unify  the 
approach  to  health  promotion  and 
disease  prevention  activities  with 
families  and  communities.  OCS 
encourages  community  efforts  to 
improve  the  coordination  and 
integration  of  health  services  for  all  low- 
income  families,  and  to  identify 
opportunities  for  integrating  other 
program  services  for  this  population. 

lU.  Demonstration  Partnership  Program 

The  Office  of  Community  Services 
makes  discretionary  grants  available  to 
test  and  evaluate  new  approaches  to 
providing  greater  self-sufficiency  among 
low-income  individuals  and  their 
families. 

rV.  Family  Support  Centers  and 
Gateway  Demonstration  Program 

The  purpose  of  this  demonstration 
program  is  to  develop  and  operate 
Family  Support  Centers  and  Gateway 
projects  that  administer  and  provide 
comprehensive  and  intensive 
supportive  services  that  enhance  the 
physical,  social  educational 
development  of  low  and  very  low- 
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incoiae  individuals  in  very  low-income 
families  who  were  previously  homeless 
and  currently  residing  in  governmental 
subsidized  housing  or  those  at  risk  of 
becoming  homeless. 

V.  fob  Opportunities  for  Low-Income 
individuals  Program 

The  purpose  if  these  discretionary 
grants  is  to  conduct  demonstration 
projects  to  create  emplo>-ment  and 
business  opportunities  for  certain  low- 
income  individuals. 
Annual  Number  of  Respondents:  920. 
Annua!  Frequency:  1. 
Average  Burden  Hours  Per  Response:  *. 
Total  Burden  Hours:  21 ,400. 

'See  stq>porting  statement. 

Dated:  September  30. 1993. 
Larry  Gunraro, 

Deputy  Director,  Office  of  Information 
Systetrs  Management. 

IFR  Doc.  93-25816  Filed  10-20-93;  8:45  am] 
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Administration  For  Children  and 
Families 

Agency  Information  Collection  Under 
OMB  Review 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  Family  and  Youth 
Services  Bureau  (FYSB)  of  the 
Administration  for  Children  and 
Families  (ACF)  is  requesting  clearance 
from  the  Office  of  Management  and 
Budget  (OMB)  for  instruments  to  be 
used  to  conduct  a  national  evaluation  of 
home-base  services  for  runaway  youth 
or  potential  runaway  youth  and  their 
families.  The  National  Evaluation  of 
Home-Based  Services  Programs  for 
Runaway  Youth  will  provide 
information  to  assist  FYSB  in  making 
policy  and  programmatic  decisions 
regarding  alternative  service  delivery 
options  to  the  runaway  youth 
population. 

ADDRESSES:  Copies  of  the  information 
collection  may  be  obtained  from  Steve 
R.  Smith  of  the  Office  of  Information 
Systems  Management,  ACF.  by  calling 
(202) 401-6964. 

Written  comments  and  questions 
regarding  this  information  collection 
should  be  sent  directly  to:  Laura  Oliven, 
OMB  Desk  Officer  for  ACF,  OMB 
Reports  Management  Branch  New- 
Executive  Office  Building,  room  3002. 
725  irth  Street.  NW..  Washington,  DC. 
20503.  (202)  395-7316. 

Information  on  Document 

Title:  National  Evaluation  of  Home- 
Based  Services  Programs  for  Runaway 
Youth 


OMB  No.:  New  Request 

Description:  Three  home-based  services 
demonstration  initiatives  were  funded 
in  fiscal  year  1991.  The  home-based 
services  initiatives  were  designed  to 
provide  a  continuum  of  in-home, 
family-based  support  services  to 
runaway  youth  and  their  families. 
Currently,  runaway  youth,  homeless 
youth,  gang  youth,  and  the  families  of 
these  youth  who  seek  assistance  from 
FYSB  are  served  primarily  through 
shelter-based  services  systems.  The 
Home-Based  Services  Programs  target 
youth  who  were  not  involved  in  the 
child  welfare  or  juvenile  justice 
system  but  who  had  otherwise  run 
away  or  were  judged  to  be  at-risk  of 
running  away.  The  Home-Based 
demonstration  models  focus  on  in- 
home  parent-youth  mediation  and 
counseling  services  to  resolve  intra- 
family  crisis  while  protecting  the 
well-being  of  the  youth. 

The  National  Evaluation  of  Home* 
Based  Services  Programs  for  Runaway 
Youth  is  intended  to  determine,  among 
other  things,  whether  home-based 
services  are  an  effective  approach  to 
serving  the  families  of  runaway  youth 
and  youth  at  risk  for  nmning  away. 

Annual  Number  of  Respondents:  480 

Frequency:  1.00 

Average  Burden  Hours  Per  Response: 

0.75 
Total  Burden  Hours:  360 

Dated:  September  30. 1993. 

Larry  Guerrero, 

Deputy  Director.  Office  of  Information 
Systems  Manoigement. 

[FR  Doc  93-25817  Filed  10-20-93;  8:45  am) 
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Administration  For  Children  And 
Families 

Agency  Information  Collection  Under 
OMB  Review 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  approval  of  a 
national  survey  of  Head  Start  grantees 
and  delegate  agencies.  The  survey 
entitled:  "Survey  of  Head  Start  Family 
Self-Sufficiency  Initiatives"  is  designed 
to  obtain  national  data  regarding  self- 
sufficiency  needs  of  Head  Start  families 
in  the  areas  of  literacy,  employability, 
and  substance  abuse  and  to  ascertain  the 
extent  that  local  Head  Start  programs 
independently  or  in  collaboration  with 
other  community  agencies  assist  Head 
Start  femilies  with  their  self-sufficiencj' 
needs. 


ADDRESSES:  Copies  of  this  information 
collection  may  be  obtained  from 
Stephen  R.  Smith  of  the  Office  of 
Information  Systems  Management  of  the 
Administration  for  Children  and 
Families  (ACF)  by  calling  (202)  401- 
6964.  Written  comments  and  questions 
regarding  this  information  collection 
should  be  sent  directly  to.  Laura  Oliven. 
OMB  Desk  Officer  for  ACF.  OMB 
Reports  Management  Branch.  New 
Executive  Office  Building,  room  3002. 
725  17th  Street.  NW.,  Washington.  D.C. 
20503. 

Information  on  Document 

Title:  Survey  of  Head  Start  Family  Self- 
Sufficiency  initiatives 
OMB  No.:  0980— New  rei^uest 
Description:  This  survey  is  part  of  a 
national  study  to  provide  descriptive 
information  on  obstacles  confronting 
self-sufficiency  of  Head  Start  families. 
Experts  in  the  human  serv'ices  areas 
have  generally  recognized  the 
changing  demographics  of  Head  Start 
families  and  that  Head  Start  programs 
cannot  take  into  consideration  the  full 
range  of  relevant  social, 
psychological,  educational,  substance 
abuse,  health  and  economic  factors 
impacting  Head  Start  families.  Due  to 
the  sheer  complexity  of  the  problems 
and  issues  affecting  Head  Start 
families,  it  is  clear  that  no  single 
organization  possesses  the  substantial 
resources  necessary  to  develop  and 
implement  complete  services  without 
active  program  coordination  and 
collaboration  among  community 
resources  and  agency  services.  Thus. 
this  study  is  designed  to  identify  the 
resources  available  for  collaborative 
efforts  that  confront  these  problems. 
In  particular,  the  experts  have 
recognized  that  problems  in  the  areas  of 
literacy,  employability,  and  substance 
abuse  were  affecting  a  family's  ability  to 
become  self-sufficient.  The  survey  is 
designed  to  gather  descriptive 
information  on  the  number  and  type  of 
efforts  undertaken  by  Head  Start 
programs,  either  directly  or  in 
collaboration  with  other  agencies,  to 
help  families  address  the  problem  areas 
which  jeopardize  their  self-sufficiency. 
By  conducting  a  national  survey  of  all 
Head  Start  grantees,  managers  of  Head 
Start  Programs  and  ACF  will  gain  a 
better  understanding  of  current  levels  of 
involvement  in  community  efforts  to 
address  the  three  major  problem  areas 
that  threaten  self-sufficiency,  as  well  as 
the  potential  role  that  grantees  could 
play  in  these  efforts  This  information 
will  be  used  to  provide 
recommendations  on  how  to  foster  and 
support  Head  Start  programs*  attempts 
to  address  these  problems,  and  will  help 
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to  ensure  that  the  pohcies  and  practices 
of  programs  serving  Head  Start  families 
support  an  effective,  collaborative,  and 
integrated  approach  to  confronting  the 
m>Tiad  of  problems  that  threaten  self- 
sufficiency. 

Annual  Number  of  Hespondents:  1,900 
Frequency:  1 
Average  Burden  Hours  Per  Responses: 

.833 
Total  Burden  Hours:  1.583 

Dated:  October  7. 1993. 
Larry  Guerrero, 

Deputy  Director,  Office  of  Information 
Systems  Management. 

IFR  Doc.  93-25819  Filed  10-20-93;  845  am) 
■H.UMO  COOC  41M-01-M 

Food  and  Drug  Administration 
Advisory  Committee;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
MEETING:  The  following  advisory 
committee  meeting  is  announced: 

Subcommittee  R/leeting  of  the  Antiviral 
Drugs  Advisory  Committee 

Date,  time,  and  place.  November  22, 
1993,  8  a.m..  Parklawn  Bldg., 
Conference  rms.  D  and  E,  5600  Fishers 
Lane,  Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8  a.m.  to  9  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion,  9 
a.m.  to  4  p.m.;  Lee  L.  Zwanziger  or 
Valerie  Mealy,  Center  for  Drug 
Evaluation  and  Research  (HFD-9).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857,  301-443- 
4695. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drug  products  for 
use  in  the  treatment  of  acquired 
immune  deficiency  syndrome  (AIDS). 
AIDS-related  complex  (ARC),  and  other 
viral,  fungal,  and  mycobacterial 
infections. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data. 
information,  or  views,  orally  or  in 


writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  a 
contact  person  before  November  15, 
1993,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
subcommittee  will  discuss  data  on 
safety  and  efficacy  regarding  new  drug 
applications  (NDA's)  50-708  and  50- 
709,  tacrolimus  (Prograf®),  Fujisawa 
USA.  Inc.,  for  use  in  prophylaxis  of 
rejection  of  primary  liver  allografts. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  mterested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 


presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFl-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
begiiming  approximately  90  days  after 
the  meeting.  This  notice  is  issued  under 
section  10(a)(1)  and  (2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  app. 
2).  and  FDA's  regulations  (21  CFR  part 
14)  on  advisory  committees. 

Dated:  October  14, 1993. 
Jane  E.  Henney. 

Deputy  Commissioner  for  Operations. 
IFR  Doc.  93-25867  Filed  10-20-93;  8:45  am| 
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National  Institutes  of  Health 
[Billing  Code  4140-01] 

National  Institute  of  Environmental 
Health  Sciences:  Opportunity  for  a 
Cooperative  Research  and 
Development  Agreement  (CRADA)  for 
tt>e  Identification  of  a  Hormone 
Interacting  With  a  Novel  Hepatic 
Orphan  Nuclear  Receptor 

AGENCY:  National  histitute  of 
Environmental  Health  Sciences, 
National  Institutes  of  Health.  PHS, 
DHHS. 
ACTION:  Notice. 

SUMMARY:  National  Institute  of 
Environmental  Health  Sciences  (NIEHS) 
seek  a  pharmaceutical  company  that  can 
effectively  pursue  the  isolation  and 


molecular  structure  determination  of  a 
hormone  activating  a  novel  orphan 
nuclear  receptor  belonging  to  the  family 
of  steroid  and  thyroid  hormone 
receptors.  The  receptor's  ligand- 
dependency  has  been  clearly 
established  and  initial  purification 
methods  have  been  developed  for 
separation  of  the  hormone  activity  from 
other  components  in  tissue  extracts.  The 
potential  partner  should  have  the 
facilities  to  extract  kilogram  quantities 
of  biological  material  with  organic 
solvents  as  well  as  p>ossess  the  necessary 
expertise  for  characterizing  the 
hormone's  chemical  structure  using 
techniques  such  as  nuclear  magnetic 
resonance,  infrared,  ultraviolet,  and 
mass  spectroscopy.  The  prospective 
partner  should  also  be  proficient  in  both 
analytical  and  synthetic  organic 
chemistry  techniques  for  small  molecule 
structure  determination. 

ADDRESSES:  Questions  about  this 
opportunity  may  be  addressed  to  Dr. 
Gary  Weinberger,  NIEHS.  Mail  Drop  3B- 
02,  P.O.  Box  12233.  Research  Triangle 
Park,  NC  27709.  Telephone  (919)  541- 
1355. 

DATES:  Proposal  must  be  received  by 
November  29, 1993. 

SUPPLEMENTARY  INFORMATION:  NIEHS  is 
seekmg  a  pharmaceutical  company 
possessing  the  wherewithal  to  aid  in  the 
isolation  of  novel  hormones  interacting 
with  receptors  of  the  class  that  bind 
steroid  and  thyroid  hormones,  retinoids, 
and  vitamin  D.  These  receptor 
polypeptides  bind  lipophilic,  small 
molecular  weight  ligands  endowing  the 
receptor  with  higher  DNA  binding 
affinities  resulting  in  transcription 
modulation  from  a  limited  number  of 
target  genes.  The  scientific  literature 
boasts  a  collection  of  fifteen  orphan 
nuclear  receptors  whose  activating 
ligands  remain  unidentified.  One 
particular  unpublished  orphan  receptor, 
expressed  in  the  liver  and  intestine,  has 
recently  been  shown  to  source  of 
hormone  activity  of  transcription.  A 
suitable  source  of  hormone  activity  has 
been  identified  and  initial 
chromatographic  techniques  have  been 
applied  to  separate  this  activity  from  the 
remainder  of  the  complex  mixture. 

The  role  of  the  CRADA  partner  will  be 
the  following: 

1.  To  aid  in  the  extraction  of  sufficient 
quantities  of  the  hormone  activity  from 
biological  samples  for  its  physico- 
chemical  analysis.  All  necessary 
methods  and  reagents  for  following  the 
activity  through  these  purification  steps 
will  be  transferred  to  the  partner.  The 
purity  of  the  active  fractions  will  be 
asses^  at  predetermined  intervals. 


2.  To  provide  the  analytical  means 
and  expertise  for  characterizing  the 
physical  and  chemical  characteristics  of 
the  active  principle,  specifically  its 
molecular  weight  and  structure.  These 
should  include  but  not  be  limited  to 
knowledge  of  nuclear  magnetic 
resonance  spectroscopy,  infrared 
spectroscopy,  ultraviolet  spectroscopy, 
and  mass  spectroscopy.  In  addition,  the 
partner  should  possess  the  capacity  for 
derivatization  of  the  active  principle 
using  methods  of  organic  synthesis. 
Experience  with  these  analytical 
methods  for  structure  determination 
should  be  grounded  in  the  study  of 
small  lipophilic  molecules  such  as 
steroids  or  terpenes. 

3.  Organic  synthesis  of  the  hormone 
as  the  final  proof  of  its  biological 
activity  and  for  physiological  and 
pharmacological  testing  in  animals. 

Selection  criteria  for  choosing  the 
CRADA  partners)  will  include,  but  not 
be  limited  to  the  following: 

1.  Willingness  to  provide  NIEHS  with 
sufficient  amounts  of  the  purified 
hormone  for  subsequent  physiological 
studies  in  animals  and  humans. 

2.  Experience  and  ability  to  produce, 
package,  market,  and  distribute  any 
pharmaceutical  products  in  the  United 
States  arising  from  this  cooperative 
venture  for  hormone  structure 
determination. 

3.  Willingness  to  share  the 
synthesized  material  for  defined  studies 
with  outside  laboratories. 

4.  Willingness  to  accept  provisions  for 
the  equitable  distribution  of  patent 
rights  to  any  inventions.  Generally  the 
rights  of  ownership  are  retained  by  the 
organization  which  is  the  employer  of 
the  inventor,  with  (1)  an  irrevocable, 
nonexclusive,  royalty-free  research 
license  to  the  Government  (when  a 
company  employee  is  the  sole  inventor); 
or  (2)  an  exclusive  or  nonexclusive 
license  to  the  company  on  terms  that  are 
appropriate  (when  the  Government 
employee  is  the  sole  or  joint  inventor). 

Dated:  October  13. 1993. 
Reid  G.  Adler, 

Director,  Office  of  Technology  Transfer. 
[FR  Doc.  93-25879  Filed  10-20-93;  8:45  am| 
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National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Meeting  of 
Environmental  Health  Sciences  Review 
Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Environmental  Health  Sciences 
Review  Committee  on  November  15-16, 
1993.  at  the  National  Institute  of 
Environmental  Health  Sciences, 


Building  18  Conference  Room,  North 
Campus,  Research  Triangle  Park.  North 
Carolina.  The  meeting  will  be  open  to 
the  public  on  November  15  from  1  p.m. 
until  approximately  2  p.m.  for  general 
discussion.  Attendance  by  the  public  is 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
title  5.  U.S.C.  and  sec.  10(d)  of  Public 
Law  92-463.  the  meeting  will  be  closed 
to  the  public  November  15.  from 
approximately  8:30  a.m.  until  12  Noon, 
from  2  p.m.  to  recess  and  from  8:30  a.m 
to  adjournment  on  November  16.  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Drs.  John  Braun,  Allen  Dearry  and 
Carol  Shreffier,  Scientific  Review 
Administrators,  Environmental  Health 
Sciences  Review  Committee,  National 
Institute  of  Environmental  Health 
Sciences,  National  Institutes  of  Health, 
P.O.  Box  12233,  Research  Triangle  Park, 
North  Carolina  27709,  (telephone  919- 
541-7826),  will  provide  summaries  of 
meeting  and  rosters  of  committee 
members.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  any  of  the  above  named 
Scientific  Review  Administrators  in 
advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards:  93.114. 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation; 
98.894.  Resource  and  Manpower 
Development.  National  Institutes  of  Health) 

Dated:  October  14. 1993. 
Wendy  Baldwin. 

Acting  Deputy  Director  for  Extramural 
Research. 

IFR  Doc.  93-25869  Filed  10-20-93:  8:45  am| 

aiLUNG  COOE  4140-01-M 


National  Eye  Institute;  Vision  Research 
Review  Committee;  Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Vision  Research  Review  Committee. 
National  Eye  Institute.  October  18  and 
19. 1993.  at  the  Ramada  Inn  at 
Congressional  Park.  1775  Rockville 
Pike,  Rockville,  Maryland  20852. 


54364 


Federal  Register  /  Vol.  5«.  No.  202  /  Thursday.  Ck:tober  21.  1993  I  Noticea 


This  meeting  will  be  open  to  the 
public  on  October  18  from  8:30  to  9  a.m. 
for  opening  remarks  and  discussion  of 
program  guidelines.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(cM4)  and  552b{cM6). 
title  5,  U.S.Q  and  sec  10<d)  of  Public 
Law  92-463,  the  meeting  will  be  closed 
to  the  public  from  9  a.ni.  on  October  18 
until  adjournment  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  Tl^ese  applications 
and  the  discussions  couki  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  pers(Mial  information  concerning 
individuals  associated  vkith  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Lois  DeNinno,  Committee 
Management  Officer.  National  Eye 
Institute.  EPS,  suite  350.  National 
Institutes  of  Heahh,  Betbesda.  Maryland 
20892,  301/496-5301.  will  provide, 
upon  request,  summaries  of  the  meeting. 
rosters  of  committee  members,  and 
substantive  program  information,  as 
well  as,  iniormatian  regarding  sign 
language  interpretation  or  other 
reasonable  accommodations. 

This  notice  is  being  published  less 
thaa  15  days  prior  to  the  meeting  due 
to  the  difficulty  of  cooFdiaating  the 
attendance  of  members  because  of 
conflicting  schedules. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.867,  Viskn  Reaeercb; 
National  Institutes  of  Health.) 

Dated:  October  14, 1993. 
Wendy  BaMwin, 

Acting  Deputy  Director  for  Extramural 
Researcb.  NIH. 
|FR  Doc.  9^25868  Filed  10-20-93,  8.4S  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  AfTaira 

Indian  Entities  Recognized  and  Eligibla 
To  Receive  Services  From  ttM  United 
States  Bureau  of  Indian  AfWrs 

AGENCY:  Bureau  of  Indian  Affairs. 
action:  Notice. 

SUDTMART:  Notice  is  hereby  given  of  the 
revision  and  update  of  the  list  of  entities 
recognized  and  eligible  for  funding  and 
services  from  the  Bureau  of  Indian 
Affairs  and  is  published  pursuant  to  25 
CFRpartea. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Simmons,  Bureau  of  Indian 
Affairs,  Ehvision  of  Tribal  Government 
Services,  1849  C  Street  NW., 


Washington,  DC  20240.  Telephone 
number  (202)  208-7445. 
8UPPI.BIIENTART  MFORMATION:  This 
notice  is  published  in  exercise  of 
authority  delegated  to  the  Assistant 
Secretary — Indian  Affairs  under  25 
U.S.C  2  and  9  and  209  DM  8. 

Published  below  are  lists  of  federally 
acknowledged  tribes  in  the  contiguous 
48  states  and  in  Alaska.  The  list  for  the 
contiguous  48  states  is  updated  from  the 
last  such  list  published  in  1988  to 
include  tribes  acknowledged  through 
the  Federal  acknowledgment  process 
and  legislation.  The  list  for  Alaska  has 
been  substantially  revised  from  the  1988 
list  of  Alaska  entities  for  the  following 
reasons: 

In  1978  the  Department  of  the  Interior 
adopted  regulations  setting  out 
"Procedures  for  Establishing  That  an 
American  Indian  Group  Exists  as  an 
Indian  Tribe."  43  FH  39361  (Sept  5. 
1978).  The  regulations  "establish  a 
departmental  procedure  and  policy  for 
acknowledging  that  certain  AJnerican 
Indian  tribes  exist.  Such 
acknowledgment  of  tribal  existence  by 
the  Department  is  a  prerequisite  to  tiie 
protection,  services,  and  benefits  from 
the  Federal  Government  available  to 
Indian  tribes.  Such  acknowledgment 
shall  also  mean  that  the  tribe  is  entitled 
to  the  immunities  and  privileges 
available  to  other  federally 
acknowledged  Indian  tribes  by  virtue  of 
their  status  as  Indian  tribes  as  well  as 
the  responsibilities  and  obligations  of 
such  tribes.  Acknowledgment  shall 
subject  the  Indian  tribe  to  the  same 
authority  of  Congress  and  the  United 
States  to  which  other  federally 
acknowledged  tribes  are  subjected."  25 
CFR  83.2. 

Under  the  procedures,  groups  not 
recognized  as  tribes  by  the  Federal 
Government  may  apply  for  Federal 
acknowledgment.  Tribes,  bands, 
pueblos  or  communities  already 
acknowledged  as  such  and  receiving 
services  from  the  Bureau  of  Indian 
Affairs  were  not  required  to  seek 
acknowledgment  anew.  25  CFR  83.3  (a), 
(b).  To  assist  groups  in  determining 
whether  they  were  required  to  apply, 
the  procedures  provided  for  the 
publication  within  90  days  of  a  list  of 
"all  Indian  tribes  which  are  recognized 
and  receiving  services  from  the  Bureau 
of  Indian  Affairs."  25  CFR  83.6(b).  This 
list  is  to  be  updated  annually.  Ibid. 

The  first  list  of  acknowledged  tribes 
was  published  in  1979.  44  FR  7325  (Feb. 
9. 1979).  The  list  used  the  term 
"entities"  in  the  preamble  and 
elsewhere  to  refer  to  and  include  all  the 
various  anthropological  organizations, 
such  as  bands,  pueblos  and  villages, 


acknowledged  by  the  Federal 
Government  to  constitute  tribes  with  a 
govemment-to-govemment  relationship 
with  the  United  States.  A  footnote 
defined  "entities"  to  include  "Indian 
tribes,  bands,  villages,  groups  and 
pueblos  as  well  as  Eskiinos  and  Aleuts." 
44FRat7325.n.  *. 

The  1979  list  did  not.  however, 
contain  the  names  of  any  Alaska  Native 
entities.  The  preamble  stated  that:  "Itlhe 
list  of  eligible  Alaskan  entities  will  be 
published  at  a  later  date."  44  FR  at 
7235. 

In  1982  the  Department  added  to  the 
list  (rf  tribal  entities  in  the  contiguous  48 
states  a  "preliminary  list"  of  Alaska 
Native  entities  under  the  heading 
Alaska  Native  Entities  Recognized  and 
Eligible  To  Receive  Services  Prom  the 
United  States  Bureau  of  Indian  Affairs. 
47  FR  53133  (Nov.  24. 1982).  The 
preamble  to  this  list  stated: 

jUlnique  circumstances  have  made  eligible 
additional  entitles  in  Alaslia  which  are  not 
feistoricai  tribes.  Such  ctrcuxnstiinces  have 
resuhed  in  multiple,  overlapping  eligibility 
of  Native  enbties  in  Alaska.  To  alleviate  any 
confusion  which  might  arise  from 
publication  of  a  multiple  eligibility  listing, 
the  foHowine  prelimioary  list  shows  those 
entities  to  which  the  Burean  of  Indian  AfEoirs 
gives  priority  for  purpoces  of  funding  and 
services. 

47  FR  at  53133-53134. 

The  meaning  of  this  preamble  was 
clarified  by  the  1982  list  itself.  The 
entities  appearing  on  the  list,  were 
traditional  coundis  that  were  identified 
as  tribes  in  the  Alaska  Native  Claims 
Settlement  Act  (ANCSA),  43  U.S.C 
1602(c),  and  that  had  been  deah  with  by 
the  Bureau  of  Indian  Affairs  on  a 
govemmeBt-to-govemment  basis  and 
Indian  Reorganization  Act  councils 
organired  under  the  Indian 
Reorganization  Act  (IRA),  25  U.S.C 
473a.  and  dealt  with  on  a  govemroent- 
to-govemment  basis  by  the  BIA.  Tliese 
entities  parallel  the  kinds  of  entities 
listed  on  the  list  for  the  contiguous  48 
states.  Not  listed  on  the  Alaska  list  were 
regional,  village  and  urban  corporations 
organized  under  state  law  in  accordance 
with  ANCSA.  These  corporations  are 
not  governments,  but  they  have  been 
designated  as  "tribes"  for  the  purposes 
of  some  Federal  laws,  primarily  the 
Indian  Self-Determination  and 
Education  Assistance  Act  (ISD.A).  25 
U.S.C.  450b(b).  creating  the  overlapping 
eligibility  referred  to  in  the  preamble. 

The  1982  preamble,  nonetheless, 
caused  confusion  as  to  the  Department's 
intent.  See,  e.g..  Board  of  Equalization 
V.  Alaska  Native  Brotherhood.  666  P.2d 
1015. 1024,  n.  1  (Alaska  1983) 
(concmring  opinion).  A  number  of 
Alaska  Native  organizations  complained 
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that  the  preamble  was  ambiguous  and 
cast  doubt  on  the  tribal  status  of  Alaska 
Native  villages  and  regional  tribes.  The 
statement  was  dropped  from  the 
subsequent  lists  published  in  1983,  48 
FR  56862  (Dec.  23. 1983);  1985.  50  FR 
6058  (Feb.  13. 1985):  and  1986.  51  FR 
25118  (July  10. 1986).  However,  this 
deletion  did  not  eliminate  lingering 
uncertainties  over  whether  inclusion  on. 
or  exclusion  from,  the  Alaska  Native 
entities  list  constituted  an  official 
determination  of  the  United  States 
government  as  to  the  tribal  status  of 
Native  entities.  In  addition,  in  1986.  a 
number  of  Alaska  Native  entities 
complained  that  they  had  been  wrongly 
omitted  from  the  lists  published 
between  1982  and  1986. 

In  1988,  as  part  of  the  annual 
publication  required  by  25  CFR  83.6(b). 
the  Department  published  a  new  list  of 
Alaska  entities.  The  1988  list  departed 
from  the  previous  lists  in  a  number  of 
respects.  Rather  than  being  limited  to 
traditional  Native  governments  and 
governments  reorganized  under  Federal 
law,  as  were  the  prior  lists,  the  1988  list 
was  expanded  to  include  nine  categories 
of  Alaska  entities,  including  the  state- 
chartered  regional,  village  and  urban 
corporations  established  pursuant  to 
ANCSA.  The  number  of  listed  entities 
thus  more  than  doubled  to  500.  The 
preamble  to  the  list  stated  that  the 
revised  list  responded  to  a  "demand  by 
the  Bureau  and  other  Federal  agencies 
'  •  •  for  a  list  of  organizations  which 
are  eligible  for  their  funding  and 
services  based  on  their  inclusion  in 
categories  frequently  mentioned  in 
statutes  concerning  Federal  programs 
for  Indians."  53  FR  at  52.832. 

The  inclusion  of  non-tribal  entities  on 
the  1988  Alaska  entities  list  departed 
from  the  intent  of  25  CFR  83.6(b)  and 
created  a  discontinuity  from  the  list  of 
tribal  entities  in  the  contiguous  48 
states,  which  was  republished  as  part  of 
the  same  Federal  Register  notice.  As  in 
Alaska,  Indian  entities  in  the  contiguous 
48  states  other  than  recognized  tribes 
are  frequently  eligible  to  participate  in 
Federal  programs  under  specific 
statutes.  For  example,  "tribal 
organizations"  associated  with 
recognized  tribes,  but  not  themselves 
tribes,  are  eligible  for  contracts  and 
grants  under  the  ISDA.  25  U.S.C. 
450b(c).  450f,  450g.  Unlike  the  Alaska 
entities  list,  the  1988  entities  list  for  the 
contiguous  48  states  was  not  expanded 
to  include  such  entities. 

Even  more  significantly,  the  change  to 
the  Alaska  entities  list  compounded, 
rather  than  resolved,  the  question  of  the 
status  of  Alaska  tribes  raised  by  prior 
lists.  First,  the  list  did  not  distinguish 
between  entities  listed  on  the  basis  of 


their  status  as  tribes  and  non-tribal 
entities  listed  because  of  their  eligibility 
to  participate  in  Federal  programs  under 
specific  statutes.  Second,  it  omitted  the 
language  on  some  of  the  earlier  lists 
which  described  the  listed  Indian 
groups  as  "Indian  tribal  entities  which 
are  recognized  as  having  a  special 
relationship  with  the  United  States"  and 
instead  included  language  applicable 
only  to  Alaska  stating  that: 

Inclusion  on  a  list  of  entities  already 
receiving  and  eligible  for  Bureau  funding 
does  not  constitute  a  determination  that  the 
entity  either  would  or  would  not  qualify  for 
Federal  Acknowledgment  under  the 
regulations,  but  only  that  no  such  effort  is 
necessary  to  preserve  eligibility. 
Furthermore,  inclusion  on  or  exclusion  from 
this  list  of  any  entity  should  not  be  construed 
to  l)e  a  determination  by  this  Department  as 
to  the  extent  of  the  powers  and  authority  of 
that  entity. 

53  FR  at  52.832.  Finally,  the  1988  list 
further  confused  the  status  of  a  number 
of  specific  entities  by  using  names  for 
some  villages  that  were  different  from 
the  names  of  these  villages  used  by  the 
Native  traditional  councils. 

These  changes  in  the  1988  publication 
have  raised  a  number  of  questions  with 
respect  to  the  Department's  intent  and 
the  effect  of  the  1988  list.  The  omission 
in  the  preamble  of  all  references 
acknowledging  the  tribal  status  of  the 
listed  villages,  and  the  inclusion  of 
ANCSA  corporations,  which  lack  tribal 
status  in  a  political  sense,  called  into 
question  the  status  of  all  the  listed 
entities.  Numerous  Native  villages, 
regional  tribes  and  other  Native 
organizations  objected  to  the  1988  list 
on  the  grounds  that  it  failed  to 
distinguish  between  Native  corporations 
and  Native  tribes  and  failed  to 
unequivocally  recognize  the  tribal  status 
of  the  listed  villages  and  regional  tribes. 

In  January  1993  the  Solicitor  of  the 
Department  of  the  Interior  issued  a 
comprehensive  opinion  analyzing  the 
status  of  Alaska  Native  villages  as 
"Indian  tribes,"  as  that  term  is 
commonly  used  to  refer  to  Indian 
entities  in  the  contiguous  48  states.  The 
Solicitor  analyzed  the  unique 
circumstances  of  Alaska  Native  villages. 
After  a  lengthy  historical  review,  the 
Solicitor  concluded  that  there  are  tribes 
in  Alaska: 

By  the  time  of  enactment  of  the  IRA 
(Indian  Reorganization  Act  of  1934,  as 
amended  in  19361,  the  preponderant  opinion 
was  that  Alaska  Natives  were  subject  to  the 
same  legal  principles  as  Indians  in  the 
contiguous  48  states,  and  had  the  same 
powers  and  attributes  as  other  Indian  tribes, 
except  to  the  extent  limited  or  preempted  by 
Ckingress. 

What  constitutes  a  tribe  in  the  contiguous 
48  states  is  sometimes  a  difficult  question.  So 


also  is  it  in  Alaska.  The  history  of  Alaska  is 
unique,  but  so  is  that  of  California.  New 
Mexico  and  Oklahoma.  While  the 
Department's  position  with  regard  to  the 
existence  of  tribes  in  Alaska  may  have 
vacillated  between  1867  and  the  opening 
decades  of  this  century,  it  is  clear  that  for  the 
last  half  century.  Congress  and  the 
Department  have  dealt  with  Alaska  Natives 
as  though  there  were  tribes  in  Alaska.  The 
fact  that  the  Congress  and  the  Department 
may  not  have  dealt  with  all  Alaska  Natives 
as  tribes  at  all  times  prior  to  the  1930's  did 
not  preclude  it  from  dealing  with  them  as 
tribes  subsequently. 

Sol.  Op.  M-36.975.  at  46. 47-48  (Jan.  11. 
1993). 

The  Solicitor  found  it  unnecessary  for 
the  purposes  of  his  opinion  to  identify 
specifically  those  villages  which  are 
tribes,  although  he  observed  that 
Congress's  listing  of  specific  villages  in 
the  Alaska  Native  Claims  Settlement  Act 
and  the  repeated  inclusion  of  such 
villages  within  the  definition  of  "tribe" 
over  the  20  years  since  the  passage  of 
ANCSA  argxiably  constituted  a 
congressional  determination  that  the 
villages  found  eligible  for  benefits  under 
ANCSA.  referred  to  as  the  "modified 
ANCSA  list."  are  considered  Indian 
tribes  for  purposes  of  Federal  law.  M- 
36,975,  at  58-59. 

In  view  of  the  foregoing,  and  to 
comply  with  the  requirement  of  25  CFR 
83.6(b),  the  Department  of  the  Interior 
has  determined  it  necessary  to  publish 
a  new  list  of  Alaska  tribal  entities.  The 
Bureau  of  Indian  Affairs  has  reviewed 
the  "modified  ANCSA  list"  of  villages 
and  the  list  of  those  villages  and 
regional  tribes  previously  listed  or  dealt 
with  by  the  Federal  Government  as 
governments  and  found  that  the  villages 
and  regional  tribes  listed  below  have 
functioned  as  political  entities 
exercising  governmental  authority  and 
are,  therefore,  acknowledged  to  have 
"the  immunities  and  privileges 
available  to  other  federally 
acknowledged  Indian  tribes  by  virtue  of 
their  status  as  Indian  tribes  as  well  as 
the  responsibilities  and  obligations  of 
such  tribes." 

The  purpose  of  the  current 
publication  is  to  publish  an  Alaska  list 
of  entities  conforming  to  the  intent  of  25 
CFR  83.6(b)  and  to  eliminate  any  doubt 
as  to  the  Department's  intention  by 
expressly  and  unequivocally 
acknowledging  that  the  Department  has 
determined  that  the  villages  and 
regional  tribes  listed  below  are 
distinctly  Native  communities  and  have 
the  same  status  as  tribes  in  the 
contiguous  48  states.  Such 
acknowledgement  of  tribal  existence  by 
the  Department  is  a  prerequisite  to  the 
protection,  services,  and  benefits  from 
the  Federal  Government  available  to 
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Indian  tribes.  This  Kst  is  published  to 
clarify  that  the  villages  and  regional 
tribes  listed  below  are  not  simply 
eligible  for  servioes.  or  recognized  as 
tribes  for  certain  narrow  purposes. 
Rather,  they  have  the  same 
govemmenial  status  as  other  federally 
acknowledged  Indian  tribes  by  virtue  of 
their  status  as  Indian  tribes  with  a 
govemment-lo-govemnjent  relationship 
with  the  United  States:  are  entitled  to 
the  same  protection,  immunities, 
privileges  as  other  acknowledged  tribes; 
have  the  right,  subject  to  general 
principles  of  Federal  Indian  law,  to 
exercise  the  same  inherent  and 
delegated  authorities  available  to  other 
tribes:  and  are  subject  to  the  same 
limitations  imposed  by  law  on  other 
tribes.' 

A  directive  accompanying  the 
Department  of  the  Interior  and  Related 
Ageacies  Appropriations  Ad  for  FY 
1992  directed  the  Secretary  to  study  the 
historical  evidence  relating  to  five 
villages  for  purposes  of  determining 
whether  they  were  ir>advei1ent1y  denied 
village  or  urban  status  under  ANCSA. 
H.fL  Rep.  No.  102-256, 102d  Cong.,  1st 
Sess.  42-«3  (1991).  Four  of  these 
villages  are  listed  below  on  the  basis  of 
their  reoi^ganization  under  Federal  law. 
A  decision  on  inclusion  of  the 
remaining  village  (Tenakee)  will  be 
made  after  the  completion  of  the  study. 

Because  the  list  published  by  this 
notice  is  limited  to  entities  found  to  be 
Indian  tribes.  »s  that  term  is  defined  and 
used  in  25  CFR  part  83,  it  does  not 
include  a  number  of  non-tribal  Native 
entities  in  Alaska  that  currently  contract 
with  or  receive  servioes  from  the  Bureau 
of  Indian  Affairs  pursuant  to  specific 
statutory  autho^ty,  including  ANCSA 
village  and  regional  corporations  and 
various  tribal  organizations.  These 
entities  are  made  eligible  for  Federal 
contracting  and  services  by  statute  and 
their  non-inclusion  on  the  list  below 
does  not  affect  the  continued  eligibility 
of  the  entities  for  contracts  and 
services.2 


'Sol  Op.  N4-36.975  conrfuded,  construing 
general  principlaf  of  FMieral  Indian  law  and 
ANCSA.  Ihal  "notwithsUnding  the  potantiai  that 
Indian  country  still  exisu  in  Alaska  in  certata 
limited  cases.  Congress  has  left  little  or  no  room  for 
tribes  in  Alaska  to  exercis«>  governmental  authority 
over  land  or  aonmemben."  kl- 36.975.  at  toa.  That 
portion  of  the  opinion  is  subject  to  review,  bat  ha* 
not  been  withdrawn  or  modified. 

3  Under  longstanding  BIA  policy,  priority  for 
contracts  and  servtt^s  in  Alaska  Is  given  to 
reorganized  artd  traditional  governments  over  non- 
tribal  corpocationa.  Proposed  reguialiona  to 
implement  the  198a  Amendmaals  !•  the  iadiaa 
Self-Determination  Act  scheduled  to  be  pubhshed 
in  the  near  fiitnre  will  tetorporate  tills  policy. 


Ada  E.  Dbw, 

Assislaat  Secrvtary-lndian  Affairs. 

Indian  Tribal  Entities  Within  Um  ConligiiOM 
49  States  Recognized  and  EUgiblr  to  Receive 
Services  from  The  United  Stales  Bureau  af 
Indian  ASairs 

Absentee-Shawnee  Tribe  of  Indians  of 

Oklahoma 
Agua  Catiente  Band  of  CehuiHa  Indians  of 

the  Ague  Callente  Indian  Reaervation, 

California 
Ak  Chin  Indian  Community  uf  Papago 

Indians  of  the  Maricopa.  Ak  Qiin 

Reservation,  Arizona 
Alat)ama  and  Coushatta  Tribes  of  Texas 
Alatnma-Quassarie  Tribal  Town  of  the  Creek 

Nation  of  Oklahoma 
Aituras  Rancherta  of  Pit  River  Indians  of 

California 
Apache  Tribe  of  Oklahoma 
Arapahoe  Tribe  of  the  Wind  River 

Reservation,  Wyoming 
Aroostook  Band  of  Micmac  Indians  of  Maine 
Assiniboine  and  Sioux  Tribes  of  the  Fort 

Peck  Indian  Reservation.  Montana 
Auguatine  Band  of  Cahuilla  Mission  Indians 

of  the  Augustine  Reservation.  California 
Bad  River  Band  of  the  Lake  Superior  Tribe 

of  Chippewa  Indians  of  the  Bad  River 

Reservation,  Wisconsin 
Bay  Mills  Indian  Community  of  the  Sauh  Ste. 

Marie  Band  of  Chippewa  Indians,  Bay 

Mills  Reservation,  Mir.hif>an 
Beny  Creek  Ranciieria  of  Maidn  Indians  of 

Cedifomia 
Big  Lagoon  Rancheria  of  Smith  River  Indians 

of  California 
Big  Pine  Band  of  Owens  Valley  Patute 

Shoshone  Indians  of  the  Big  Pine 

Reservation,  California 
Big  Saitdy  Rancheria  of  Mono  Indians  of 

CalifoRiia 
Big  Valley  Rancheria  of  Pomo  ft  Pit  River 

Indians  of  Califomla 
Blackfeet  Tribe  of  the  Blackieet  Indian 

Reservation  of  Montana 
Blue  Lake  Rancheria  of  California 
Bridgeport  Paiute  Indian  Colony  of  CaliHomia 
Buena  Vista  Rancheria  of  Me-Wuk  Indians  of 

CaliComia 
Burns  f^iute  Tribe  of  the  Burns  Paiute  Indian 

Colony  of  Oregon 
Cabazon  Band  of  Cahuilla  Mission  Indians  of 

the  Cabazoo  Reservation,  Caitfomia 
Cachil  DeHe  Band  of  Wintun  Indians  of  the 

Colusa  Indian  Community  of  the  Colusa 

Rancheria,  California 
Caddo  Indian  Tribe  of  Oklahoma 
Cahuilla  Band  of  Mission  Indians  of  the 

Cahuilla  Reservation,  California 
Cafato  Indian  Tribe  of  the  Laytonville 

Rancheria.  California 
Campo  Band  of  Diegueno  Mission  Itidians  of 

theCampo  Indian  Reservation,  Cahfomia 
Capitan  Crande  Band  of  Diegueno  Mission 
Indians  of  California: 

Barona  Group  of  Capitan  Grande  Band  of 
Mission  Indians  of  the  Barona 
Reservation,  California 

Viejas  (Baron  Long)  Croup  of  Capitan 
Grande  Band  of  Mission  Indians  of  the 
Viejas  Reservation,  California 
Cayuga  Nation  of  New  York 
Cedarville  Rancheria  of  Northern  Paiute 

bkhans  of  Cahforaia 


Chemehuevi  Indian  Tribe  of  the  Chemebuevi 

Reservation.  California 
Cher-Ae  Heights  Indian  Community  of  the 

Trinidad  Rancheria,  California 
Cherokee  Nation  of  Oklahoma 
Cheyenne- Arapaho  Trit^es  of  Oklahoma 
Cheyeaoe  River  Sioux  Tribe  of  the  Cheyenne 

River  Reservation.  South  Dakota 
Chickasaw  Nation  of  Oklahoma 
Chicken  Raitch  Rancheria  of  Me-Wuk  Indians 

of  California 
Chippewa-Cree  Indians  of  the  Rocky  Boy's 

Reservstioa,  Montana 
Chitimacha  Tribe  of  Louisiana 
Choctaw  Nation  of  Oklahoma 
Gtizen  Band  Potawatomi  Indian  Tribe  of 

Oklahoma 
Goverdale  Rancheria  of  Pomo  Indians  of 

California 
Coast  Indian  CommuiHty  of  Yurok  Indians  of 

the  Resighini  Rancheria,  Calilomia 
Cocopah  Tribe  of  Ariaona 
Coeur  O'Alene  Tribe  of  the  Coeur  D'Alene 

Reservation.  Idaho 
Cold  Springs  Rancheria  of  Mono  Indians  of 

Cslifomia 
Colorado  River  Indian  Tribes  of  the  Colorado 
River  Indian  Reeervationi  Arizona  and 
Califcimia 
Comanche  Indian  Tritie  of  Oklahoma 
Coalederated  Salish  k  Kootenai  Tribes  of  the 

Flathead  Reservation.  Montana 
Confederated  Tribes  of  the  Cbehalis 

Reservation.  Washington 
Confederated  Tribes  of  the  Ck)lviHe 

Reservation.  Washington 
Confederated  Trities  of  the  Cooa,  Lower 

Umpqua  and  SiusJaw  Indians  of  Oregon 
Confederated  Tribes  of  the  Goshute 

Reservation,  Nevada  and  Utaii 
Confederated  Tribes  of  the  Grand  Ronde 

Community  of  Oregon 
Confederated  Tribes  of  the  Siletz  Reservation. 

Oregon 
Confederated  Tribes  of  the  Umatilla 

Reservation,  Oregon 
Confederated  Trities  of  the  Warm  Springs 

Reservation  of  Oregon 
Confederated  Tribes  and  Bands  of  the 
Yakuma  Indian  Nation  of  the  Yakima 
Reservation.  Washington 
CoquiDe  Tribe  of  Oregon 
Cortina  Indian  Rancheria  of  Wintun  Indians 

of  California 
Coushatta  Tribe  of  Louisiana 
Covelo  Indian  Community  of  the  Round 

Valley  Reservation,  Cahfomia 
Cow  Creek  Band  of  Uaq>qua  Indians  of 

Oregon 
Coyote  Valley  Band  of  Pomo  Indians  of 

California 
Creek  Nation  of  Oklahoma 
Crow  Tribe  of  Montana 
Crow  Creek  Sioux  Tribe  of  the  Crow  Oeefc    . 

Reservation,  South  Dalmta 
Cuyapaipe  (Community  of  Diegueno  Mission 
Indians  of  the  Cuyapeipe  Reservation. 
Califbniia 
Death  Valley  Timbi-Sha  Shoshone  Band  of 

California 
Delaware  Tribe  of  Western  Oklahoma 
Devils  Lake  Sioux  Tribe  of  the  Devils  Lake 

Sioux  Reservation.  North  Dakota 
Dry  Creek  Rancheria  of  Pomo  Indians  of 

California 
Duckwoter  Sboshoae  Tribe  <rf  the  Duck  water 
Reservation,  Nevada 
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Eattera  Bend  of  CSterokee  Indians  of  North 

Carolina 
Eastern  Shawnee  Tribe  of  Oklahoma 
Elem  Indian  Colony  of  Pomo  Indians  of  the 

Sulphur  Bank  Rancberia.  California 
Elk  Valley  Rancheria  of  Smith  River  Tolowa 

Indians  of  Calilomia 
Ely  Shoshone  Tribe  of  Nevada 
Enterprise  Rancheria  of  Maidu  Indians  of 

California 
Flandreau  Santee  Sioux  Tribe  of  South 

Dakota 
Forast  County  Potawatoroi  Community  of 

Wisconsin  Potawatomie  Indians, 

Wisconsin 
Fort  Belknap  Indian  Community  of  the  Fort 

Belknap  Reservation  of  Montana 
Fort  Bidwell  Indian  Community  of  Paiute 

hvdians  of  the  Fort  Bidwell  Reservation, 

California 
Fort  Independence  Indian  Community  of 

Paiute  Indians  of  the  Port  Independence 

Reservation,  California 
Fort  McDermitt  Paiute  and  Shoshone  Tribes 

of  the  Fort  McOerraitt  Indian  Reservation, 

Nevada 
Fort  McDowell  Mohave-Apache  Indian 

Conunupity  of  the  Fort  Md)oweli  Indian 

Reservation,  Arizona 
Fort  Mojave  Indian  Tribe  of  Arizona 
Fort  Sill  Apache  Tribe  of  Oklahoma 
Gila  River  Pima-Maricopa  Indian  Community 

of  the  Gila  River  Indian  Reservation  of 

Arizona 
Grand  Traverse  Band  of  Ottawa  ft  Chippewa 

Indians  of  Michigan 
Greenville  Rancheria  of  Maidu  Indians  of 

California 
Grindstone  Indian  Rancheria  of  Wintun- 

Wailaki  Indians  of  California 
Guidiville  Rancheria  of  California 
Hannahville  Indian  Community  of  Wisconsin 

Potawatomie  Indians  of  Michigan 
Havasupai  Tribe  of  the  Havasupai 

Reservation.  Arizona 
Hoh  Indian  Tribe  of  the  Hoh  Indian 

Reservation,  Washington 
Hoopa  Valley  Tribe  of  the  Hoopa  Valley 

Reservation,  California 
Hopi  Tribe  of  Arizona 
Hopiand  Band  of  Pomo  Indians  of  the 

Hopland  Rancheria,  Caliibmia 
Houlton  Band  of  Maliseet  Indians  of  Maine 
Hualapai  Tribe  of  the  Hualapai  Indian 

Reservation,  Arizona 
Inaia  Band  of  Diegueno  Mission  Indians  of 

the  Inaja  and  Cosmit  Reservation, 

California 
Iowa  Tribe  of  Kansas  and  Nebraska 
Iowa  Tribe  of  Oklahoma 
Jackson  Rancheria  of  Me-Wuk  Indians  of 

California 
Jamestown  Klallam  Tribe  of  Washington 
Jamul  Indian  Village  of  California 
Jicarilla  Apache  Tribe  of  the  Jicarilla  Apache 

Indian  Reservation,  New  Mexico 
Kaibab  Band  of  Paiute  Indians  of  the  Kaibab 

Indian  Reservation,  Arizona 
Kalispel  Indian  Community  of  the  Kulispei 

Reservation,  Washington 
Karuk  Tribe  of  California 
Kashia  Band  of  Pomo  Indians  of  the  Stewarts 

Point  Rancheria.  California 
Kaw  Indian  Tribe  of  Oklahoma 
Keweenaw  Bay  Indian  Community  of  L'Anse 

and  Ontonagon  Bands  of  Chippewa  Indians 

of  the  L'Anse  Reservation,  Michigan 


Kialegee  Tribal  Town  of  the  Creek  Indian 

Nation  of  Oklahoma 
Kickapoo  Tribe  of  Indians  of  the  Kickapoo 

Reservation  in  Kansas 
Kickapoo  Tribe  of  Oklahoma 
Kickapoo  Traditional  Tribe  of  Texas 
Kiowa  Indian  Tribe  of  Oklahoma 
Klamath  Indian  Tribe  of  Oregon 
Kootenai  Tribe  of  Idaho 
La  Jolla  Band  of  Luiseno  Mission  Indians  of 

the  La  Jolla  Reservation,  California 
La  Posts  Band  of  Diegueno  Mission  Indians 

of  the  La  Posts  Indian  Reservation, 

California 
La  Courte  Oreilles  Band  of  Lake  Superior 

Chippewa  Indians  of  the  Lac  Courte 

Oreilles  Reservation  of  Wisconsin 
Lac  du  Flambeau  Band  of  Lake  Superior 

Chippewa  Indians  of  the  Lac  du  Flambeau 

Reservation  of  Wisconsin 
Lac  Vieux  Desert  Band  of  Lake  Superior 

Chippewa  Indians  of  Michigan 
Las  Vegas  Tribe  of  Paiute  Indians  of  the  Las 

Vegas  Indian  Colony,  Nevada 
Los  Coyotes  Band  of  Cahuilla  Mission 

Indians  of  the  Los  Coyotes  Reservation, 

California 
Lovelock  Paiute  Tribe  of  the  Lovelock  Indian 

Colony,  Nevada 
Lower  Brule  Sioux  Tribe  of  the  Lower  Brute 

Reservation,  South  DekoU 
Lower  Elwha  Tribal  Community  of  the  Lower 

Elwha  Reservation,  Washington 
Lower  Sioux  Indian  Community  of 

Minnesota  Mdewakanton  Sioux  Indians  of 

the  Lower  Sioux  Reservation  in  Minnesota 
Lummi  Tribe  of  the  Lurruni  Reservation, 

Washington 
Lytton  Rancheria  of  California 
Makah  Indian  Tribe  of  the  Makah  Indian 

Reservation,  Washington 
Manchester  Band  of  Pomo  Indians  of  the 

Manchester-Point  Arena  Rancheria, 

California 
Manzanita  Band  of  Diegueno  Mission  Indians 

of  the  Manzanita  Reservation,  California 
Mashantucket  Pequot  Tribe  of  Connecticut 
Mechoopda  Indian  Tribe  of  Chico  Rancheria, 

California 
Menominee  Indian  Tribe  of  Wisconsin 
Mesa  Grande  Band  of  Diegueno  Mission 

Indians  of  the  Mesa  Grande  Reservation, 

California 
Mescalero  Apache  Tribe  of  the  Mescalero 

Reservation,  New  Mexico 
Miami  Tribe  of  Oklahoma 
Miccosukee  Tribe  of  Indians  of  Florida 
Middletown  Rancheria  of  Pomo  Indiaiu  of 

California 
Minnesota  Chippewa  Tribe,  Minnesota  (Six 

component  reservations:  Bois  Forte  Band 

(Nett  Lake);  Fond  du  Lac  Band;  Grand 

Portage  Band;  Leech  Lake  Band;  Milie  Lac 

Band;  White  Earth  Band) 
Mississippi  Band  of  Choctaw  Indians, 

Mississippi 
Moapa  Band  of  Paiute  Indians  of  the  Moapa 

River  Indian  Reservation,  Nevada 
Modoc  Tribe  of  Oklahoma 
Moorctown  Rancheria  of  Maidu  Indians  of 

California 
Morongo  Band  of  Cahuilla  Mission  Indians  of 

the  Morongo  Reservation,  California 
Muckleshoot  Indian  Tribe  of  the 

Muckleshoot  Reservation,  Washington 
Narragansett  Indian  Tribe  of  Rhode  Island 


Navajo  Tribe  of  Arizona,  New  Mexico  &  Utah 
Nez  Perce  Tribe  of  Idaho 
Nisqually  Indian  Community  of  the 

Nisqually  Reservation.  W^ington 
Nooksack  Indian  Tribe  of  Washington 
Northern  Cheyenne  Tribe  of  the  Northern 

Cheyenne  Indian  Reservation,  Montana 
Northfork  Rancheria  of  Mono  Indians  of 

California 
Northwestern  Band  of  Shoshoni  Indians  of 

UUh  (Washakie) 
Oglala  Sioux  Tribe  of  the  Pine  Ridge 

Reservation.  South  Dakota 
Omaha  Tribe  of  Nebraska 
Oneida  Nation  of  New  York 
Oneida  Tribe  of  Wisconsin 
Onondaga  Nation  of  New  York 
Osage  Tribe  of  Oklahoma 
Ottawa  Tribe  of  Oklahoma 
Otoe-Missouria  Tribe  of  Oklahoma 
Paiute  Indian  Tribe  of  Utah 
Paiute-Shoshone  Indians  of  the  Bishop 

Community  of  the  Bishop  Colony, 

California 
Paiute-Shoshone  Tribe  of  the  Fallon 

Reservation  and  Colony,  Nevada 
Paiute-Shoshone  Indians  of  the  Lone  Pine 

Community  of  the  Lone  Pine  Reservation, 

California 
Pala  Band  of  Luiseno  Mission  Indians  of  the 

Pala  Reservation,  Caliibmia 
Pascua  Yaqui  Tribe  of  Arizona 
Passamaquoddy  Tribe  of  Maine 
Pauma  Band  of  Luiseno  Mission  Indians  of 

the  Pauma  k  Yuima  Reservation,  California 
Pawnee  Indian  Tribe  of  Oklahoma 
Pechanga  Band  of  Luiseno  Mission  Indians  oi 

the  Pechanga  Reservation,  California 
Penobscot  Tribe  of  Maine 
Peoria  Tribe  of  Oklahoma 
Picayune  Rancheria  of  Chukchansj  Indians  of 

California 
Pinolevitle  Rancheria  of  Pomo  Indians  of 

California 
Pit  River  Tribe  of  California  (includes  Big 

Bend,  Lookout,  Montgomery  Creek  & 

Roaring  Creek  Rancherias  i  XL  Ranch) 
Poarch  Band  of  Creek  Indians  of  Alabama 
Ponca  Tribe  of  Indians  of  Oklahoma 
Ponca  Tribe  of  Nebraska 
Port  Gamble  Indian  Community  of  the  Port 

Gamble  Reservation,  Washington 
Potter  Valley  Rancheria  of  Pomo  Indians  of 

California 
Prairie  Band  of  Potawatomi  Indians  of  Kansas 
Prairie  Island  Indian  Community  of 

Minnesota  Mdewakanton  Sioux  Indians  uf 

the  Prairie  Island  Reservation.  Micaesota 
Pueblo  of  Acoma.  New  Mexico 
Pueblo  of  Cochiti,  New  Mexico 
Pueblo  of  Jemez,  New  Mexico 
Pueblo  of  Isleta,  New  Mexico 
Pueblo  of  Laguna,  New  Mexico 
Pueblo  of  Nambe,  New  Mexico 
Pueblo  of  Picuris,  New  Mexico 
Pueblo  of  Pojoaque,  New  Mexico 
Pueblo  of  San  Felipe,  New  Mexico 
Pueblo  of  San  Juan,  New  Mexico 
Pueblo  of  San  lldefonso.  New  Mexico 
Pueblo  of  Sandia.  New  Mexico 
Pueblo  of  Santa  Ana,  New  Mexico 
Pueblo  of  Santa  Clara.  New  Mexico 
Pueblo  of  Santo  Domingo.  New  Mexico 
Pueblo  of  Taos.  New  Mexico 
Pueblo  of  Tesuque,  New  Mexico 
Pueblo  of  Zia,  New  Mexico 
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Puyallup  Tribe  of  the  Puyallup  Reservation, 

Washington 
Pyramid  Lake  Paiute  Tribe  of  the  Pyramid 

Lake  Reservation,  Washington 
Quapaw  Tribe  of  Oklahoma 
Quartz  Valley  Rancheria  of  Karok,  Shasta  & 

Upper  Klamath  Indians  of  California 
Quechan  Tribe  of  the  Fort  Yuma  Indian 

Reservation,  California 
Quileute  Tribe  of  the  Quileute  Reservation, 

Washington 
Quinault  Tribe  of  the  Quinault  Reservation, 

Washington 
Ramona  Band  or  Village  of  Cahuilla  Mission 

Indians  of  California 
Red  Cliff  Band  of  Lake  Superior  Chippewa 

Indians  of  Wisconsin 
Red  Lake  Band  of  Chippewa  Indians  of  the 

Red  Lake  Reservation,  Minnesota 
Redding  Rancheria  of  Pomo  Indians  of 

California 
Redwood  Valley  Rancheria  of  Pomo  Indians 

of  California 
Reno-Sparks  Indian  Colony,  Nevada 
Rincon  Band  of  Luiseno  Mission  Indians  of 

the  Rincon  Reservation,  California 
Robinson  Rancheria  of  Pomo  Indians  of 

California 
Rohnerville  Rancheria  of  Bear  River  or 

Mattole  Indians  of  California 
Rosebud  Sioux  Tribe  of  the  Rosebud  Indian 

Reservation,  South  Dakota 
Rumsey  Indian  Rancheria  of  Wintun  Indians 

of  California 
Sac  ft  Fox  Tribe  of  Mississippi  in  Iowa 
Sac  ft  Fox  Tribe  of  Missouri  in  Kansas  and 

Nebraska 
Sac  ft  Fox  Tribe  of  Oklahoma 
Saginaw  Chippewa  Indian  Tribe  of  Michigan, 

Isabella  Reservation 
Salt  River  Pima-Maricopa  Indian  Community 

of  the  Salt  River  Reservation,  Arizona 
San  Carlos  Apache  Tribe  of  the  San  Carlos 

Reservation,  Arizona 
San  Juan  Southern  Paiute  Tribe  of  Arizona 
San  Manual  Band  of  Serrano  Mission  Indians 

of  the  San  Manual  Reservation,  California 
San  Pasqual  Band  of  Diegueno  Mission 

Indians  of  California 
Santa  Rosa  Indian  Community  of  the  Santa 

Rosa  Rancheria.  California 
Santa  Rosa  Band  of  Cahuilla  Mission  Indians 

of  the  Santa  Rosa  Reservation,  California 
Santa  Ynez  Band  of  Chumash  Mission 

Indians  of  the  Santa  Ysabel  Reservation, 

California 
Santa  Ysabel  Band  of  Diegueno  Mission 

Indians  of  the  Santa  Ysabel  Reservation, 

California 
Santee  Sioux  Tribe  of  the  Santee  Reservation 

of  Nebraska 
Sauk-Suiattle  Indian  Tribe  of  Washington 
Sault  Ste.  Marie  Tribe  of  Chippewa  Indians 

of  Michigan 
Scotts  Valley  Band  of  Pomo  Indians  of 

California 
Seminole  Nation  of  Oklahoma 
Seminole  Tribe  of  Florida,  Dania,  Big  Cypress 

ft  Brighton  Reservations 
Seneca  Nation  of  New  York 
Seneca-Cayuga  Tribe  of  Oklahoma 
Shakopee  Mdewakanton  Sioux  Community 

of  Minnesota  (Prior  Lake) 
Sheep  Ranch  Rancheria  of  Me-Wuk  Indians 

of  California 
Sherwood  Valley  Rancheria  of  Pomo  Indians 
of  California 


Shingle  Springs  Band  of  Miwok  Indians, 
Shingle  Springs  Rancheria  (Verona  Tract), 
California 
Shoalwater  Bay  Tribe  of  the  Shoalwater  Bay 

Indian  Reservation,  Washington 
Shoshone  Tribe  of  the  Wind  River 

Reservation,  Wyoming 
Shoshone-Bannock  Tribes  of  the  Fort  Hall 

Reservation  of  Idaho 
Shoshone-Paiute  Tribes  of  the  Duck  Valley 

Reservation,  Nevada 
Sisseton-Wahpeton  Sioux  Tribe  of  the  Lake 

Traverse  Reservation,  South  Dakota 
Skokomish  Indian  Tribe  of  the  Skokomish 

Reservation,  Washington 
Skull  Valley  Band  of  Goshute  Indians  of  Utah 
Smith  River  Rancheria  of  California 
Soboba  Band  of  Luiseno  Mission  Indians  of 

the  Soboba  Reservation,  California 
Sokoagon  Chippewa  Community  of  the  Mole 
Lake  Band  of  Chippewa  Indians. 
Vi^isconsin 
Southern  Ute  Indian  Tribe  of  the  Southern 

Ute  Reservation,  Colorado 
Spokane  Tribe  of  the  Spokane  Reservation, 

Washington 
Squaxin  Island  Tribe  of  the  Squaxin  Island 

Reservation,  Washington 
St.  Croix  Chippewa  Indians  of  Wisconsin,  St. 

Croix  Reservation 
St.  Regis  Band  of  Mohawk  Indians  of  New 

York 
Standing  Rock  Sioux  Tribe  of  North  ft  South 

Dakota 
Stockbridge-Munsee  Community  of  Mohican 

Indians  of  Wisconsin 
Stillaguamish  Tribe  of  Washington 
Summit  Lake  Paiute  Tribe  of  Nevada 
Suquamish  Indian  Tribe  of  the  Port  Madison 

Reservation,  Washington 
Susanville  Indian  Rancheria  of  Paiute. 
Maidu.  Pit  River  ft  Washoe  Indians  of 
California 
Swinomish  Indians  of  the  Swinomish 

Reservation,  Washington 
Sycuan  Band  of  Diegueno  Mission  Indians  of 

California 
Table  Bluff  Rancheria  of  Wiyot  Indians  of 

California 
Table  Mountain  Rancheria  of  California 
Te-Moak  Tribes  of  Western  Shoshone  Indians 

of  Nevada 
Thlopthlocco  Tribal  Town  of  the  Creek 

Nation  of  Oklahoma 
Three  Affiliated  Tribes  of  the  Fort  Berthold 

Reservation,  North  Dakota 
Tohono  O'odham  Nation  of  Arizona 
(formerly  known  as  the  Papago  Tribe  of  the 
Sells,  Gila  Bend  ft  San  Xavier  Reservation, 
Arizona) 
Tonawanda  Band  of  Seneca  Indians  of  New 

York 
Tonkawa  Tribe  of  Indians  of  Oklahoma 
Tonto  Apache  Tribe  of  Arizona 
Torres-Martinez  Band  of  Cahuilla  Mission 

Indians  of  California 
Tule  River  Indian  Tribe  of  the  Tule  River 

Reservation,  California 
Tulalip  Tribes  of  the  Tulalip  Reservation, 

Washington 
Tunica-Biloxi  Indian  Tribe  of  Louisiana 
Tuolumne  Band  of  Me-Wuk  Indians  of  the 

Tuolumne  Rancheria  of  California 
Turtle  Mountain  Band  of  Chippewa  Indians 

of  North  Dakota 
Tuscarora  Nation  of  New  York 


Twenty-Nine  Palms  Band  of  Luiseno  Mission 

Indians  of  California 
United  Keetoowah  Band  of  Cherokee  Indians 

of  Oklahoma 
Upper  Lake  Band  of  Pomo  Indians  of  Upper 

Lake  Rancheria  of  California 
Upper  Sioux  Indian  Community  of  the  Upper 

Sioux  Reservation,  Minnesota 
Upper  Skagit  Indian  Tribe  of  Washington 
Ute  Indian  Tribe  of  the  Uintah  ft  Ouiay 

Reservation,  Utah 
Ute  Mountain  Tribe  of  the  Ute  Mountain 

Reservation,  Colorado,  New  Mexico  ft  Utah 
Utu  Utu  Gwaitu  Paiute  Tribe  of  the  Benton 

Paiute  Reservation,  California 
Walker  River  Paiute  Tribe  of  the  Walker 

River  Reservation,  California 
Wampanoag  Tribe  of  Gay  Head  (Aquinnah)  of 

Massachusetts 
Washoe  Tribe  of  Nevada  ft  California  (Carson 

Colony,  Dresslerville  ft  Washoe  Ranches) 
White  Mountain  Apache  Tribe  of  the  Fort 

Apache  Reservation,  Arizona 
Wichita  and  Affiliated  Tribes  (Wichita, 

Keechi.  Waco  ft  Tawakonie)  of  Oklahoma 
Winnebago  Tribe  of  Nebraska 
Vinnemucca  Indian  Colony  of  Nevada 
Wisconsin  Winnebago  Indian  Tribe~of 

Wisconsin 
Wyandotte  Tribe  of  Oklahoma 
Yankton  Sioux  Tribe  of  South  Dakota 
Yavapai- Apache  Indian  Community  of  the 

Camp  Verde  Reservation,  Arizona 
Yavapai-Prescott  Tribe  of  the  Yavapai 

Reservation,  Arizona 
Yerington  Paiute  Tribe  of  the  Yerington 

Colony  ft  Campbell  Ranch,  Nevada 
Yomba  Shoshone  Tribe  of  the  Yomba 

Reservation,  Nevada 
Ysleta  Del  Sur  Pueblo  of  Texas 
Yurok  Tribe  of  the  Hoopa  Valley  Reservation, 

California 
Zuni  Tribe  of  the  Zuni  Reservation,  New 

Mexico 

Native  Entities  Within  the  State  of  Alaska 
Recognized  and  Eligible  To  Receive  Services 
From  the  United  States  Bureau  of  Indian 
A£fairs 

Village  of  Afognak 

Native  Village  of  Akhiok 

Akiachak  Native  Community 

Akiak  Native  Community 

Native  Village  of  Akutan 

Village  of  Alakanuk 

Alatna  Village 

Native  Village  of  Aleknagik 

Algaaciq  Native  Village  (St  Mary's) 

Allakaket  Village 

Native  Village  of  Ambler 

Village  of  Anaktuvuk  Pass 

Yupiit  of  Andreabki 

Angoon  Community  Association 

Village  of  Aniak 

Anvik  Village 

Arctic  Village  (See  Native  Village  of  Venetie 

Tribal  Government) 
Native  Village  of  Atka 
Atqasuk  Village  (Atkasook) 
Village  of  Atmautluak 
Native  Village  of  Bairow 
Beaver  Village 
Native  Village  of  Belko&ki 
Village  of  Bill  Moore's  Slough 
Birch  Creek  Village 
Native  Village  of  Brevig  Mission 
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Native  Village  of  Buckland 

Native  Village  of  Cantwell 

Native  Village  of  Chanega  (aka  Chenega) 

Chalkyitsik  Village 

Village  of  Chefomak 

Chevak  Native  Village 

ChickalooQ  Native  Village 

Native  Village  of  Chignik 

Native  Village  of  Chignik  Lagoon 

Chignik  Lake  Village 

Chilkat  Indian  Village  (Kluckwan) 

Chilkoot  Indian  Association  (Haines) 

Chinik  Eskimo  Community  (Golovin) 

Native  Village  of  Chistochina 

Native  Village  of  Chitina 

Native  Village  of  Chuatbaluk  (Russion 

Mission.  ICuskokwini) 
Chuloonawick  Native  Village 
Clicle  Native  Community 
Village  of  Clarks's  I>oint 
Native  Village  of  Council 
Craig  Community  Association 
Village  of  Crooked  Creek 
Native  Village  of  Defying 
Native  Village  of  Dillingham 
Native  Village  of  Diorn^e  taka  Inalik) 
Village  of  E)ot  Lake 
Douglas  Indian  Association 
Native  Village  of  Eagle 
Native  Village  of  Eek 
Egegik  Village 
EUutna  Native  Village 
Native  Village  of  Ekuk 
Ekwok  Village 
Native  Village  of  Elim 
Emmonak  Village 

Evansville  Village  (aka  Bettles  Field) 
Native  Village  of  Eyak  (Cordova) 
Native  Village  of  False  Pass 
Nptive  Village  of  Fort  Yukon 
Native  Village  of  Gakona 
Galena  Village  (aka  Louden  Village) 
Native  Village  of  Gambell 
Native  Village  of  Georgetown 
Native  Village  of  Goodnews  Bay 
Organized  Village  of  Grayling  (aka 

Holikachuk) 
Culkana  Village 
Native  Village  of  Hamilton 
Healy  Lake  Village 
Holy  Cross  Village 
Hoonah  Indian  Association 
Native  Village  of  Hooper  Bay 
Hughes  Village 
Huslia  Village 

Hydaburg  Cooperative  Association 
Igiugig  Village 
Village  of  liiamna 

Inupiat  Community  of  the  Arctic  Slope 
Ivanoff  Bay  Village 
Kaguyak  Village 
Organized  Village  of  Kake 
Kaktovik  Village  (aka  Barter  Island) 
Village  of  Kalskag 
Village  of  Kaltag 
Native  Village  of  Kanatak 
Native  Village  of  Karluk 
Organized  Village  of  Kasaan 
Native  Village  of  Kasigluk 
Kenaitze  Indian  Tribe 
Ketchikan  Indian  Corporation 
Native  Village  of  Kiana 
Agdaagux  Tribe  of  King  Cove 
Khig  Island  Native  Community 
Native  Village  of  Kipnuk 
Native  Village  of  Kivalina 


Klawock  Cooperative  Association 
Native  Village  of  Kiuti  Kaah  (aka  Copper 

Center) 
Knik  Village 
Native  Village  of  Kobuk 
Kokhanok  Village 
Koliganek  Village 
Native  Village  of  Kongiganak 
Village  of  Kottik 
Native  Village  of  Kotzebue 
Native  Vill^  of  Koyuk 
Koyukuk  Native  Village 
Organized  Village  of  Kwethluk 
Native  Village  of  Kwigillingok 
Native  Village  of  Kwinhagak  (aka  Quinhagak) 
Native  Village  of  Larsen  Bay 
Leveiock  Village 

Lesnoi  Village  (aka  Woody  Island) 
Lime  Village 
Village  of  Lower  Kalskag 
Manley  Hot  Springs  Village 
Manokotak  Village 
Native  Village  of  Marshall  (aka  Fortuna 

Ledge) 
Native  Village  of  Mary's  igloo 
McGratfa  Native  Village 
Native  Village  of  Mekoryuk 
Mentasta  Lake  Village 
Metlakatla  Indian  Community,  Annette 

island  Reserve 
Native  Village  of  Minto 
Native  Village  of  Mountain  Village 
Naknek  Native  Village 

Native  Village  of  Nanwaiek  (aka  English  Bay) 
Native  Village  of  Napaimute 
Native  Village  of  Napakiak 
Native  Village  of  Naf>askiak 
Native  Village  of  Nelson  Lagoon 
Nenana  Native  Association 
New  Stuyahok  Village 
Newhalen  Village 
Newtok  Village 
Native  Village  of  Nightmute 
Nikolai  Village 
Native  Village  of  Nikolski 
Ninilchik  Village 
Native  Village  of  Noatak 
Nome  Eskimo  Community 
Nondalton  Village 
Noorvik  Native  Community 
Nwthway  Village 

Native  Village  of  Nuiqsut  (aka  Nooiksut) 
Nulato  Village 

Native  Village  of  Nunapitchuk 
Village  of  Obogamiut 
Village  of  Old  Harbor 
Orutsararmuit  Native  Village  (aka  Bethel) 
Oscarville  Traditional  Village 
Native  Village  of  Ouzinkie 
Native  Village  of  Paimiut 
Pauloff  Harbor  Village 
Pedro  Bay  Village 
Native  Village  of  Perryville 
Petersburg  Indian  Association 
Native  Village  of  Pilot  Point 
Pilot  Sution  Traditional  Village 
Native  Village  of  Pitka's  Point 
Platinum  Traditional  Village 
Native  Village  of  Point  Hope 
Native  Village  of  Point  Lay 
Native  Village  of  Port  Graham 
Native  Village  of  Port  Heiden 
Native  Village  of  Port  Lions 
Pcntage  Creek  Village  (aka  Ohgsenakale) 
Pribilof  Islands  Aleut  Conununities  of  St 

Paul  k  St  GeoigB  Islands 


Qagan  Toyagungin  Tribe  of  Sand  Point 

Village 
i^rapart  Village 
Village  of  Red  Devil 
Native  Village  of  Ruby 
Native  Village  of  Russion  Mission  H'ukon) 
Village  of  Salamatoff 
Organized  Village  of  Saxman 
Native  Village  of  Savoonga 
Saint  George  (See  Pribilof  Islands  Aleut 

Conununities  of  St.  Paul  h  St  George 

Islands) 
Native  Village  of  Saint  Mtchaei 
Saint  Paul  (See  Pribilof  Islands  Aleut 

Communities  of  St  Paul  ft  St  Geoi^ge 

Islands) 
Native  Village  of  Scammon  Bay 
Native  Village  of  Selawik 
Seldovia  Village  Tribe 
Shageluk  Native  Village 
Native  Village  of  Shaktoolik 
Native  Village  of  Sheldon's  Point 
Native  Village  of  Shishmaref 
Native  Village  of  Shungnak 
Sitiia  Tribe  of  Alaska 
Skagway  Village 
VillagB  of  Sleetmute 
Village  of  Solcxnon 
South  Naknek  Village 
Stebbins  Community  Association 
Native  Village  of  Stevens 
Village  of  Stony  River 
Takotna  Village 
Native  Village  of  Tanacross 
Native  Village  of  Tanana 
Native  Village  of  TatiUek 
Native  Village  of  Tazlina 
Telida  Village 
Native  Village  of  Teller 
Native  Village  of  Tetlin 
Traditional  Village  of  Togiak 
Native  Village  of  Toksook  Bay 
Tuluksak  Native  Community 
Native  Village  of  Tuntutulii^ 
Native  Village  of  Tununak 
Twin  Hills  Village 
Native  Village  of  Tyonek 
Ugashik  Village 
Umkumiute  Native  Village 
Native  Village  of  Unalakleet 
Qawalingin  Tribe  of  Unalaska 
Native  Village  of  Unga 
Village  of  Venetie  (See  Native  Village  of 

Venetie  Tribal  Government) 
Native  Vill^e  of  Venetie  Tribal  Government 

(Arctic  Village  and  Village  of  Venetie) 
Village  of  Wain%iTigbt 
Native  Village  of  Wales 
Native  Village  of  White  Mountain 
Wrangell  Cooperative  Association 
YakuUt  Tlingit  Tribe 

{FR  Doc  93-25822  Filed  10-20-93;  8:4S  ami 
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ACTXW:  Notice  of  Intent  to  Prepare  an 
EIS  on  the  wilderness  suitability  of  the 
Chain  of  Craters  WSU  In  west -central 
New  Mexico  and  notice  of  a  thirty- 
(30-)  day  public  scoping  period. 

SUMMARY:  Piirsuant  to  the  El  Malpais 
Legislation  (Public  Law  100-225.  signed 
on  December  31. 1987)  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  of  1969.  the  BLM 
Albuquerque  District  will  prepare  an 
EIS  to  address  the  anticipated  impacts 
of  designating  or  not  designating  the 
Chain  of  Craters  WSU  for  preservation 
as  wilderness.  The  recommendation 
will  be  made  through  the  Secretary  of 
the  Interior  to  the  President,  followed  by 
congressional  action.  Only  Congress  can 
either  designate  the  area  as  wilderness 
or  release  it  from  the  wilderness  review 
process.  Pending  congressional  action, 
the  Chain  of  Craters  WSU  is  being 
managed  under  the  BLM's  Interim 
Management  Policy  and  Guidelines  for 
Lands  Under  Wilderness  Review. 
DATES:  Written  comments  regarding  the 
scope  of  this  proposal  will  be  accepted 
until  November  24, 1993,  or  until  30 
days  after  the  date  of  this  notice  in  the 
Federal  Register,  whichever  is  later. 
Public  meetings  have  not  been  planned 
but  individuals  or  groups  with  interest 
in  this  proposal  are  invited  to  call  or 
come  into  the  Albuquerque  District 
Office  and  meet  with  members  of  the 
interdisciplinary  team.  The  Draft  EIS  is 
tentatively  scheduled  to  be  released  to 
the  public  for  a  90-day  comment  period 
by  the  end  of  March  1994. 
ADDRESSES:  Comments  should  be  sent  to 
the  District  Manager.  Bureau  of  Land 
Management,  435  Montano  NE. 
Albuquerque.  NM  87107,  Attn.  Team 
Leader.  Chain  of  Craters  EIS. 
FOA  FURTHER  INFORMATION  CONTACT: 
John  Bristol  (505)  761-8755. 
SUPPLEMENTARY  INFORMATION:  The  El 
Malpais  National  Conservation  Area 
(NCA)  near  Grants,  New  Mexico,  was 
established  on  December  31, 1987,  with 
the  enactment  of  Public  Law  100-225. 
The  NCA,  managed  by  the  BLM's 
Albuquerque  District,  encompasses 
262.600  acres  of  public  land.  The  Chain 
of  Craters  WSU.  estabhshed  through  the 
same  legislation  and  totalling  18.300 
acres,  is  included  within  the  boxmdaries 
of  the  NCA.  An  Environmental 
Assessment  (£A)  evaluating  the  impacts 
of  designating  or  not  designating  the 
Chain  of  Craters  WSU  for  wilderness 
designation  was  completed  by  the 
Albuquerque  District  in  July  1991.  The 
decision  has  now  been  made  to  proceed 
directly  from  that  EA  to  an  EIS.  This 
decision  is  based  upon  the  addition  of 
wilderness  studies  to  the  list  of  actions 


the  Department  of  the  Interior  considers 
major  actions  normally  requiring  the 
preparation  of  an  EIS.  The  analysis 
contained  in  the  July  1991  EA.  which 
included  extensive  public  participation. 
is  being  used  to  identify  the  proposed 
issues  and  alternatives  identified  to  be 
evaluated  in  the  EIS.  Public  comments 
on  the  issues  and  alternatives  identified 
to  date,  as  well  as  any  new  issues  or 
alternatives  that  arise  through  this  early 
and  open  scoping  process,  will  be 
considered  by  the  BLM  in  preparing  the 
EIS. 

The  proposed  issues  to  be  addressed 
in  the  EIS  include  wilderness  values, 
livestock  grazing  management, 
American  Indian  uses,  and  dispersed 
recreational  opportunities.  Cultural 
resources  has  been  raised  as  an  issue  but 
no  sites  w^ere  found,  and  only  a  few 
isolated  artifacts  were  discovered  during 
a  10  percent  sampling  of  8  sections. 
With  the  passage  of  Public  Law  lOO- 
225,  all  federal  minerals  were 
withdrawn  from  entry  and  all 
outstanding  mineral  rights  were 
acquired  by  the  BLM  in  1990.  No  state 
or  federally  listed  threatened  or 
endangered  species  exist  within  the 
WSU.  (Note:  The  U.S.  Fish  and  Wildlife 
Service  conoirs  with  this^ding.) 
The  proposed  alternatives  to  be 
addressed  in  the  EIS  include  All 
Wilderness  and  No  Wilderness.  Under 
the  All  Wilderness  Alternative,  all 
18,300  acres  within  the  Chain  of  Cratera 
would  be  considered  for  wilderness 
designation  by  the  Congress.  Under  the 
No  Wilderness  Alternative,  the  Chain  of 
Craters  would  be  managed  in 
accordance  with  the  NCA  prescriptions 
set  forth  in  Public  Law  100-225  and 
further  described  in  the  El  Malpais 
General  Management  Plan  (GMP,  1990- 
91).  Copies  of  the  El  Malpais  GMP  may 
be  reviewed  in  the  Albuquerque  District 
Office.  An  alternative  to  designate  the 
Chain  of  Craters  as  an  Area  of  Critical 
Environmental  Concern  (ACEC)  has 
been  raised  but  is  now  believed  by  the 
BLM  to  be  unnecessary.  The  Chain  of 
Craters  is  fully  within  the  boundaries  of 
the  NCA  and  the  management 
prescriptions  contained  in  Public  Law 
100-225  are  considered  by  the  BLM  to 
more  than  adequately  meet  the 
proposed  objectives  of  an  ACEC 
designation. 

The  El  Malpais  NCA  was  established 
to  protect  the  area's  imique  and 
nationally  significant  resources  for  the 
benefit  and  enjoyment  of  present  and 
future  generations.  These  resources 
include  recreational  opportimities  and 
the  geological,  archeological.  ecological, 
cultural,  scenic,  and  scientific  features 
that  surround  the  lava  flows  near 
Grants,  New  Mexico.  The  legislative 


emphasis  for  the  NCA  is  on 
conservation. 

Dated:  October  13. 1993. 
Michael  R.  Ford. 
District  Manager. 
[FR  Doc.  93-25857  Filed  10-20-93;  8:45  am] 
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Notice  of  Issuance  of  Land  Exchange 
Convayanca  Documant;  Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACnON:  Exchange  of  Public  and  State 

Lands. 

SUMMARY:  The  United  States  has  issued 
an  exchange  conveyance  document  to 
the  State  of  Idaho  under  Section  206  of 
the  Federal  Land  Policy  and 
Management  Act. 
EFFECTIVE  DATE:  October  21, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Carpenter,  BLM,  Idaho  State 
Office,  3380  Americana  Terrace,  Boise, 
Idaho,  (208)  384-3163. 

1.  In  an  exchange  made  imder  the 
provisions  of  Section  206  of  the  Act  of 
October  21, 1976,  90  Stat.  2756, 43 
U.S.C.  1716,  the  following  described 
lands  have  been  conveyed  from  the 
United  States: 

Bo  iae  Meridian 

T.  9  N.,  R.  2  E.. 

Sec  11.  NWV4SEV4. 
T  9  N.  R.  3  E. 

Sec.  11!  SV.NWV4  and  NViSWV*; 

Sec  14.  SEV4SWV4.  WV4SEV4.  SEViSEV*. 
T.  10  N..  R.  3  E., 

Sec  23,  SV»SWV4: 

Sec  26  W^; 

Sec  27",  SEV4NBV4SWV4,  SMiSV»SWV4, 
NEV4SBV4SWV4,  SViN'ASEV4,  and  SVi 
SEV4: 

Sec.  34.  NWV4NWV4. 
T.  16  N..  R.  4  B.. 

Sec  12.  NEV4NEV4  and  SEV4J 

Sec.  13.  NEV4^4EV4. 
T.  17  N..  R.  4  E.. 

Sec21.EViSWV4; 

Sec  22.  SV1SEV4NEV4  and  SWV4SWV4: 

Sec  34,  SVk. 
T.  18  N.,  R.  4  B., 

Sec.  6,  lot  1; 

Sec.  9.  SVi. 
T.  17N.,R.2W., 

Sec  5  SViiSWV^' 

Sec  6,  loU  2  to  4.  inclusive.  SWV4NWV«, 
and  WViSWVi; 

Sec  21.  SViSWVi  and  SWViSBV*. 
T.  16  N..  R.  4  W.. 

Sec  17,  NV«iNEV4. 

Comprising  2. 542.81  acres  of  public  land. 

2.  In  exchange  for  these  lands,  the 
United  States  acquired  the  following 
described  lands: 
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Boise  Meridian 

T.  49N..R.  4  W.. 

Sec.  16,  SW'ANE'A  south  of  high  wafer 
mark,  SWANWa.  SW'A.  and  WV^tSE'/.. 
T.  48  N..  R.  5  W.. 

Sec.  36,  lots  3  and  4.  E'/^NE'/.. 

Comprising  492.34  acres  of  State  land. 

The  purpose  of  the  exchange  was  to 
acquire  non-Federal  lands  which  have 
high  public  values  for  recreation.  The 
public  interest  was  well  served  through 
completion  of  the  exchange.  The  values 
of  the  Federal  and  State  lands  in  the 
exchange  were  each  appraised  at 
$2,800,000 

Dated:  October  12, 1993. 
William  E.  Ireland. 
Realty  Operations  Sections. 
jFR  Doc.  93-25858  Filed  10-29-93;  8:45  ami 
BLLMQ  COOe  4310-Oe-M 

[NV-930^210-04;  N-S79171 

Notice  Of  Realty  Action;  Exchange  of 
Public  Lands  in  Clark  County,  NV 

AGENCY:  Bureau  of  Land  Management, 

Department  of  the  Interior. 

ACTION:  Notice  of  realty  action  N-57917 

for  exchange  of  lands  in  Clark  County, 

Nevada. 

SUMMARY:  The  following  described 
public  lands  in  Las  Vegas,  Clark  County, 
Nevada,  including  the  mineral  estate, 
are  being  considered  for  disposal  by 
exchange  pursuant  to  Sections  206  and 
209  of  the  Federal  Land  Policy  and 
Management  Act  of  October  21.  1976.  43 
U.S.C.  1716. 

Mount  Diablo  Meridian.  Nevada 


T 

20  S..  R.  59  E.. 

Sec.  11,  S'/i  NWV4 

SWV«. 

T 

21  S..  R.  59  E.. 

Sec.  15,  lots  10,11 

16.  and  17 

Sec.  22,  lots  1,2.  7, 

and  8. 

Aggregating  582.72  acres  more  or  less. 

Final  determination  on  disposal  will 
await  completion  of  an  environmental 
analysis.  In  accordance  with  the 
regulations  Snder  title  43  CFR  2201.1(b). 
subject  to  valid  and  existing  rights, 
publication  of  this  notice  in  the  Federal 
Register,  will  segregate  the  public  lands, 
as  described  in  this  Notice,  from  all 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  but  not  the  mineral  leasing  laws 
and  from  any  subsequent  exchange 
proposals  filed  by  any  other  proponent 
other  than  Simimerlin  Corporation  or 
their  nominee. 

The  segregation  of  the  above- 
described  lands  shall  terminate  upon 
issuance  of  a  document  conveying  such 
lands  or  upon  publication  in  the 
Federal  Register  of  a  notice  of 


termination  of  the  segregation,  or  the 
expiration  of  two  years  from  the  date  of 
publication,  whichever  comes  first. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District,  P.O.  Box 
26569,  Las  Vegas,  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 

Dated:  October  7, 1993. 
Gary  Ryan, 

Acting  District  Manager. 

IFR  Doc.  93-25901  Filed  10-20-93;  8:45  ami 

BHJJNOCOOE  4310-NC-M 

{WY-040-04-4210-03;  WYW-105817] 

Lease  for  Recreation  and  Public 
Purposes 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Realty  Action, 

Recreation  and  Public  Purposes 

Classification  and  Application  for  Lease 

in  Lincoln  County. 

SUMMARY:  The  following  public  lands 
have  been  identified  and  examined  and 
are  classified  as  suitable  for  lease  or 
purchase  under  the  Recreation  and 
Public  Purposes  Act,  as  amended.  43 
U.S.C.  869  et  seq. 

Sixth  Principal  Meridian.  Lincoln  County, 
Wyoming 

T.33N.,R.118W.. 
Section  ll,E'/iNWv«. 

The  above  land  aggregates  80  acres. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  R.  Hatchel.  Realty  Specialist, 
Kemmerer  Resource  Area,  Rock  Springs 
District,  Bureau  of  Land  Management, 
312  Highway  189  North,  Kemmerer. 
Wyoming  83101,  (307),  877-3933. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  lease  application  is  for 
the  Teton  Peaks  Council  of  the  Boy 
Scouts  of  America  to  construct  and 
operate  a  short-term  camping  area.  The 
Dry'Canyon  grazing  allotment  is 
composed  entirely  of  this  80  acre  parcel. 
The  grazing  permit  will  be  terminated 
when  the  lease  is  Issued.  The  proposed 
lease  is  consistent  with  the  Kemmerer 
Resource  Management  Plan,  and  all 
other  existing  rights  upon  the  land. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  recreation  and  public 
purposes  and  leasing  under  the  mineral 
leasing  laws. 

The  lands  will  not  be  offered  for  lease 
until  at  least  December  20, 1993. 


For  a  45  day  period  ending  on 
December  6. 1993,  interested  parties 
may  submit  comments  to  the  Bureau  of 
Land  Management,  District  Manager, 
P.O.  Box  1869,  Rock  Springs,  Wyoming 
82902-1869.  Any  adverse  comments 
will  be  evaluated  by  the  State  Director, 
who  may  sustain,  vacate,  or  modify  this 
reality  action.  In  the  absence  of  any 
objections,  this  proposed  realty  action 
will  become  final. 

Dated:  October  8, 1993. 
Darrel  J.  Short. 
Area  Manager. 
IFR  Doc.  93-25818  Filed  10-20-93:  8:45  am| 

BILUNO  COOC  4310-22-M 


Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Si>ecies  Act  of 
1973.  as  amended  (16  U.S.C  1531.  et 
seq.): 

PRT-782693 
Applicant:  St.  Louis  Zoo,  St.  Louis,  MO 

Applicant  requests  a  permit  to  import 
blood,  fecal,  and  hair  samples  of  black- 
and-white  ruffed  lemur  [Lemur 
variegatus,  variegatus)  for  genetic 
testing.  Animals  from  captive  and  wild 
populations  in  Betampona,  Madagascar 
will  be  tranquiUzed  for  collecting  the 
samples. 
PRT-782692 
Applicant:  St.  Louis  Zoo.  St.  Louis,  MO 

Applicant  requests  a  permit  to  import 
blood,  fecal,  and  hair  samples  of  red- 
ruffed  lemur  [Lemur  variegatus  ruber), 
white-fronted  brown  lemur  [Eulemur 
fulvus  albifrons),  and  gentle  bamboo 
lemur  [Hapalemur griseus)  for  genetic 
testing.  Animals  from  the  wild 
populations  in  Masoala  Peninsular, 
Madagascar  will  be  placed  under  mild 
sedation  while  samples  are  collected. 
PTtT-783339 
Applicant:  St.  Louis  Zoo,  St  Louis,  MO 

Applicant  requests  a  permit  to  import 
blood,  fecal,  and  hair  samples  of  red- 
ruffed  lemur  [Lemur  variegatus  ruber), 
black-and-white  ruffed  lemur  [Lemur 
variegatus,  variegptus),  the  Crowned 
sifaka  [Propithecus  verreauxi 
coronatus),  and  Coquerel's  sifaka 
[Propithecus  verreauxi  coquereli)  for 
genetic  testing.  Animals  from  wild 
populations  from  the  Betsiboka  River 
Basin  and  the  Maroantsetra  area  of 
Madagascar  will  be  placed  under  mild 
sedation  while  samples  are  collected. 
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PRT-783343 

Applicant:  San  Diego  Zoo.  San  Diego.  CA 

Applicant  requests  a  permit  to  import 
two  male  and  two  female  captive-bred 
Cabot's  tragopans  [Tragopan  caboti) 
from  the  Tianhu  Park,  People's  Republic 
of  China,  for  enhancement  of 
propagation. 
PRT-769110 
Applicant:  David  Konkol.  Neeroah.  WI 

Applicant  requests  a  permit  to 
purchase  in  interstate  commerce  three 
male  and  two  female  captive-bred 
Darwin's  Rheas  (Pterocnemia  pennatq] 
from  Mel  Royal.  Fort  Wayne.  IN.  for 
enhancement  of  propagation. 
PRT-783625 

Applicant:  William  W.  Dodgson.  V.  Ogden. 
LIT 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliscus  dorcas 
dorcas]  culled  from  the  captive  herd 
maintained  by  Mr.  L.  Kock. 
"Verborgenfontein".  Merriman. 
Republic  of  South  Africa,  for  the 
purpose  of  enhancement  of  survival  of 
the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
WildUfe  Service.  Office  of  Management 
Authority.  4401  North  Fairfax  Drive. 
Room  432,  Arlington.  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive. 
Room  420(c),  Arlington,  Virginia  22203. 
Phone:  (703/358-2104);  FAX:  (703/358- 
2281). 

Dated:  October  15. 1993. 

Margaret  Ticger, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 

[FR  Doc  93-25849  Filed  10-20-93;  8:45  am) 

MUMO  COM  4>t*-M-M 


National  Parit  Service 

General  ManaQement  Plan  Amendment 
Presidio  of  San  Francisco,  Golden 
Gate  National  Recreation  Area;  Notice 
of  Avallat>inty  of  Draft  General 
Management  Plan  Amendment  and 
Environmental  Impact  Statement 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 


Act  of  1969  (P.L.  91-190.  as  amended), 
the  National  Park  Service.  Department 
of  the  Interior,  has  prepared  a  Draft 
General  Management  Plan  Amendment/ 
Environmental  Impact  Statement 
(GMPA/EIS)  that  describes  and  analyzes 
a  proposed  action  and  three  alternatives 
for  future  management  and  use  of  the 
Presidio  of  San  Francisco,  Golden  Gate 
National  Recreation  Area.  California. 
The  draft  GMPA/EIS  is  being  presented 
in  two  companion  documents — the 
Draft  General  Management  Plan 
Amendment,  which  describes  the 
proposed  action  in  detail:  and  the  Draft 
Environmental  Impact  Statement,  which 
presents  the  proposal  and  three 
alternatives  along  with  the  analysis  of 
environmental  consequences  of  their 
respective  implementations. 

"The  proposed  action  and  ahematives 
all  have  been  designed  to  protect  and 
preserve  exceptional  resources  and  to 
meet  planning  objectives  and  goals  for 
the  future  Presidio.  They  differ 
primarily  in  approach  to  overall 
management,  level  and  extent  of 
resource  preservation  and  enhancement, 
and  diversity  and  level  of  visitor 
programs.  The  proposed  action. 
Alternative  A,  provides  goals  for 
creating  a  park  setting  where  cultural 
and  natural  resources  are  preserved  and 
enhanced,  and  major  new  programs  are 
established  through  public/private 
partnerships  to  provide  an 
understanding  of  those  resources, 
encourage  stewardship  and  cultural 
awareness,  promote  international 
exchange  and  seek  solutions  to  critical 
global  problems.  A  federally  chartered 
partnership  institution  would  be  created 
through  congressional  legislation  to 
assist  in  managing  park  partners  and 
legislation  also  would  be  required  to 
include  the  former  Public  Health 
Service  hospital  complex  within  the 
Presidio. 

Alternative  B,  the  no  action/minimum 
requirements  option,  uses  existing 
authorities  for  management,  provides 
fewer  visitor  programs  and 
opportunities,  and  excludes  the  former 
Public  Health  Service  Hospital. 
Alternative  C.  the  expanded  open  space, 
restoration  and  interpretation  option, 
provides  a  similar  high  level  of  overall 
resource  protection  as  Alternative  A.  but 
relies  on  existing  management 
authorities  as  in  Alternative  B.  Also 
identical  to  Alternative  B.  the  Public 
Health  Service  Hospital  is  excluded 
and,  in  addition  under  this  option,  the 
Letterman  Army  Hospital  and  Research 
Center  would  be  excluded.  Alternative 
D.  the  partial  military  reuse  option, 
shares  Alternative  B's  lower  level  of 
overall  resource  protection  and  fewer 
visitor  programs  and  opportunities;  but 


is  similar  to  Alternative  A  with  respect 
to  inclusion  of  the  former  Public  Health 
Service  Hospital  and  otherwise  seeking 
legislation  for  new  management 
authorities. 

Major  impact  topics  assessed  for  the 
proposed  action  and  alternatives 
include  natural  and  cultural  resources, 
traffic  and  transportation  systems,  city 
services,  native  plant  communities, 
regional  economy  and  employment, 
noise,  and  air  quality. 
SUPPI^MENTARY  MfORMATtON:  Written 
comments  on  the  draft  GMPA/EIS  will 
be  accepted  until  December  21,  1993 
and  should  be  addressed  to: 
Superintendent.  Golden  Gate  National 
Recreation  Area,  Building  201.  Fort 
Mason.  San  Francisco.  California, 
94123.  Public  meetings  will  be  held  on 
the  draft  GMPA/EIS  in  San  Francisco, 
San  Rafael,  Oakland  and  Palo  Alto, 
California.  The  specific  dates,  times  and 
locations  will  be  announced  through 
news  releases.  Inquiries  on  the  draft 
GMPA/EIS  or  on  the  public  meetings 
should  be  directed  to  the  Presidio 
Planning  and  Information  Office  at 
either  the  above  address  or  telephone 
number  (415)  556-3111. 

Copies  of  the  draft  GMPA/EIS  are 
available  at  the  Presidio  Project  Office, 
National  Park  Service,  Building  102, 
Montgomery  Street,  Presidio  of  San 
Francisco,  CA  94129.  Copies  are  also 
available  for  inspection  at  libraries 
located  in  San  Francisco  Bay  area  and 
at  the  following  address:  Western 
Regional  Office,  National  Park  Service, 
Division  of  Planning,  Grants  and 
Environmental  Quality.  600  Harrison 
Street.  Suite  600,  San  Francisco,  CA 
94107-1372. 

Dated:  October  1.1993. 
Stanley  T.  Alhrigbl, 

Regional  Director,  Western  Region. 

|FR  Doc.  93-25852  Filed  10-20-93;  8:45  ami 
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Jimmy  Carter  National  Historic  Site 
Advisory  Commission;  Meeting 

AGEMCV:  National  Park  Service.  Jimmy 
Carter  National  Historic  Site,  interior. 
ACTION:  Notice  of  advisory  commission 
meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Commission  Act  that  a  meeting  of  the 
Jinuny  Carter  National  Historic  Site 
Advisory  Commission  will  be  held  at 
8:30  a.m.  to  4  p.m.,  at  the  following 
location  and  date. 
DATES:  October  29. 1993. 
LOCATION:  The  Windsor  Hotel,  Roosevelt 
Board  Room,  Windsor  Avenue, 
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Americus,  Georgia  31709,  (912)  924- 
1555. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Fred  Boyles,  Superintendent,  Jimmy 
Carter  National  Historic  Site,  Route  1 
Box  800,  Andersonville,  Georgia  31711, 
(912) 924-0343. 

SUPPI.EMENTARY  INFORMATION:  The 
purpose  of  the  Jimmy  Carter  National 
Historic  Site  Advisory  Commission  is  to 
advise  the  Secretary  of  the  Interior  or 
his  designee  on  achieving  balanced  and 
accurate  interpretation  of  the  Jimmy 
Carter  National  Historic  Site. 

The  members  of  the  Advisory 
Commission  are  as  follows: 
Dr.  Steven  Hochman 
Dr.  James  Sterling  Young 
Dr.  Donald  B.  Schewe 
Dr.  Henry  King  Stanford 
Dr.  Barbara  Fields 
Director,  National  Park  Service,  Ex- 

Oflicio  member 

The  matters  to  be  discussed  at  this 
meeting  include  the  status  of  park 
development  and  planning  activities. 
This  meeting  will  be  open  to  the  public. 
However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Any  member  of  the  puUic 
may  file  with  the  commission  a  written 
statement  concerning  the  matters  to  be 
discussed.  Written  statements  may  also 
be  submitted  to  the  Superintendent  at 
the  address  above.  Minutes  of  the 
meeting  will  be  available  at  Park 
Headquarters  for  public  inspection 
approximately  4  weeks  after  the 
meeting. 

Dated:  October  13, 1993. 
James  W.  Coleman,  Jr., 

Regional  Director,  Southeast  Region. 

(FR  Doc.  93-25853  Filed  10-20-93;  8:45  amj 
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INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332.  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Tawanna  Glover-Sanders  or  Ms.  Johnnie 
Davis,  Interstate  Commerce 
Commission,  Section  of  Energy  and 
Environment,  room  3219,  Washington, 
DC  20423.  (202)  927-6212  or  (202)  927- 
6245. 


Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 

None 

Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability: 

AB-399X,  Golden  Cat  Railroad  Corp. 
petition  for  individual  exemption  to 
discontinue  rail  service  and  abandon  a 
rail  line  (Delta  Branch)  in  Scott  and 
Cape  Girardeau  Counties,  MO.  EA 
available  10/15/93. 
Sidney  L.  Strickland,  Jr., 
Secretary. 

[FR  Doc.  93-25926  Filed  10-2O-93;  8:45  am) 
BnjJNO  COOE  7MS-01-P 


Release  of  Waybill  Data 

The  Federal  Register  Notice 
published  on  October  12, 1993  at  58  FR 
52787,  "Release  of  Waybill  Data", 
incorrectly  gave  Gellman  Research 
Associates  as  the  requestor.  The  correct 
requestor  is  the  Policy  and  Special 
Projects  Department,  Association  of 
American  Railroads. 

Contact:  James  A.  Nash,(202)  927- 
6196. 

Sidney  L.  Strickland.  Jr., 
Secretary. 
[FR  Doc.  93-25927  Filed  10-20-93:  8:45  am) 

BILUNO  COOC  703541-P 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Under  the 
Clean  Water  Act 

In  compliance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  September  30, 1993,  a 
proposed  consent  decree  in  United 
States  V.  City  ofKenner,  et  al.  No.  92- 
2210  "N"  was  lodged  with  the  United 
States  Court  for  the  Eastern  District  of 
Louisiana.  The  Qty  ofKenner  owns  and 
operates  publicly  owned  treatment 
works  ("POTW")  in  Jefferson  Parish, 
Louisiana  pursuant  to  National 
Pollutant  Discharge  Elimination  System 
("NPDES")  Permits  LA0038326, 
LA0038334,  and  LA0066800.  The 
consent  decree  requires  the  City  of 
Kenner  to  pay  a  civil  penalty  to  the 
United  States  in  the  sum  of  $215,000.00, 
and  to  perform  certain  remedial 
measures  in  order  to  cause  Kenner  to 
come  into  and  remain  in  compliance 
with  the  terms  and  conditions  of  these 
Permits  and  its  approved  Pretreatmant 
Program. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication. 


comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530  and 
should  refer  to  United  States  v.  City  of 
Kenner,  et  al.,  D.J.  #  90-5-1-1-3615. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  Clerk  of 
Court  of  the  United  States  District  Court 
for  the  Eastern  District  of  Louisiana, 
United  States  Courthouse,  500  Camp  St., 
room  C-151,  New  Orleans,  Louisiana, 
70130;  at  the  Office  of  the  United  States 
Attorney,  501  Magazine  Street,  Second 
Floor,  New  Orleans,  Louisiana,  70130; 
at  the  Region  6  Office  of  the 
Environmental  Protection  Agency,  1445 
Ross  Ave.,  Dallas,  Texas  75202;  and  at 
the  Environmental  Enforcement  Section 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $5.50  (25  cents 
per  pagflHeproduction  costs),  made 
payable  to  the  Consent  Decree  Library. 
Lois  J.  Schififer, 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  93-25893  Filed  10-20-93:  8:45  ami 
BILUNQ  COOC  44ie-ei-«i 


Lodging  of  Settlement  Agreement 
Pursuant  to  CERCLA 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  October  5, 1993  a 
proposed  Settlement  Agreement  in 
United  States  v.  Lowe.  Civil  Action  No. 
H-91-629,  was  lodged  with  the  United 
States  District  Court  for  the  Southern 
District  of  Texas.  The  proposed 
Settlement  Agreement  resolves  claims 
against  defendant  JOC  Oil  Exploration 
Company,  Inc.  ("JOC")  for 
reimbursement  of  response  costs 
associated  with  the  Brio  Superfund  Site 
near  Friendswood,  Harris  County, 
Texas.  These  claims  were  brought 
against  JOC  pursuant  to  section  107  of 
the  Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act  ("CERCLA"),  42  U.S.C  9607. 

The  Settlement  Agreement  requires 
defendant  JOC  to  pay  $20,000  in 
settlement  of  the  United  States'  claim 
for  response  costs.  This  settlement  is 
based  on  JOC's  limited  abiUty  to  pay,  as 
it  is  no  longer  conducting  any 
businesses. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  the  pubUcation  comments 
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relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources  - 
Division.  United  States  Department  of 
justice.  Washington.  D.C  20530,  and 
should  refer  to  United  States  v.  Lowe, 
Ref.  No.  90-11-2-325 A. 

The  projwsed  Settlement  Agreement 
may  be  examined  at  the  following 
locations:  (a)  Office  of  the  United  States 
Attorney  for  the  Southern  District  of 
Texas.  440  Louisiana.  Suite  900, 
Houston.  Texas  77002;  (b)  the  Region  6 
Office  of  Regional  Counsel,  U.S. 
Environmental  Protection  Agency.  1445 
Ross  Avenue.  Suite  1200.  Dallas.  Texas 
75202-2733;  (c)  the  Consent  Decree 
Library.  1120  G  Street.  NW.,  4th  Floor. 
Washington.  DC  20005.  202-624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library.  1120 
G  Street.  NW.,  4th  Floor,  Washington. 
DC  20005.  In  requesting  a  copy  of  the 
decree,  please  enclose  a  check  for 
copying  costs  in  the  amount  of  S4.75  (25 
cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  idJsrary. 
Myles  E.  Flint. 

Acting  Assistant  Attorney  General. 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  93-25892  Filed  10-20-93;  8:45  am) 
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Lodging  of  Stipulation  and  Settlement 
Order  Pursuant  to  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act;  In  re 
Superior  Toy  A  Manufacturing  Co. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  settlement  of  the 
United  States'  claims  in  In  re  Superior 
Toy  &■  Manufacturing  Company,  No.  90 
B  4481.  was  lodged  with  the  United 
States  Bankruptcy  Court  for  the 
Northern  District  of  Illinois  on 
September  30. 1993.  The  settlement  is 
in  the  form  of  a  prospective  purchaser 
agreement  which  resolves  CERCLA  cost 
recovery  claims  asserted  against 
Superior  Toy  Manufacturing  Company 
("Superior"),  a  Chapter  7  Debtor,  and 
the  potential  liability  of  the  prospective 
purchaser  of  Superior's  facility  in 
Rockford.  Illinois  (the  "Sup>erior 
property").  Under  the  proposed 
agreement.  Superior  will  apply  the 
$1,025,000  sale  proceeds  first  to 
performance  of  a  drum  removal  at  the 
Superior  property,  payment  of  back  real 
estate  taxes,  and  closing  costs.  Superior 
will  then  pay  fifty  percent  of  the 
remaining  sale  proceeds  to  the  United 
States.  The  United  States  will  provide 
the  following  parties  covenants  not  to 


sue  for  "Present  Contamination" 
existing  at  the  Superior  property  as  of 
the  effective  date  of  the  agreement: 
Superior.  Chapter  7  Trustee  Catherine 
Steege.  Thomas  A.  Nelson.  TAN  Books 
&  Publishers,  Inc.  and  Continental  Bank, 
N.A. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
fit)m  the  date  of  this  publication, 
comments  relating  to  the  proposed 
settlement.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  In  re  Superior  Toy  &■ 
Manufacturing  Company,  DOJ  Ref.  #90- 
11-3-645. 

The  proposed  settlement  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Everett  McKinley 
Dirksen  Building,  room  1200,  219  South 
Dearborn  Street,  Chicago,  Illinois, 
60604;  the  Region  5  Office  of  the 
Environmental  Protection  Agency,  77 
West  Jackson  Blvd.,  Chicago,  Illinois; 
and  at  the  Consent  Decree  Library,  1120 
G  Street,  NW.,  4th  Floor,  Washington. 
DC  20005,  (202)  624-0892.  A  copy  of 
the  settlement  document  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005. 
In  requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $5.50  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
John  C  Cruden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  93-25898  Filed  10-20-93;  8:45  am] 
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Lodging  of  Stipulation  and  Settlement 
Order  Pursuant  to  the  Clean  Air  Act 

In  accordance  with  Departmental 
pohcy.  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  stipulation  and 
settlement  order  in  United  States  v.  Blue 
Earth  Equipment  Co.  et  al..  Civil  Action 
No.  4-92-938.  was  lodged  on  September 
15. 1993  with  the  United  States  District 
Court  for  the  District  of  Minnesota.  The 
stipulation  settles  the  United  States' 
claim  against  the  Maynard  Public 
School  District,  one  of  three  defendants 
in  this  Clean  Air  Act  case  brought  to 
enforce  the  notice  and  work  practice 
requirements  of  the  National  Emission 
Standard  for  Hazardous  Air  Pollutants 
relating  to  asbestos  renovation 
operations.  Under  the  stipulation,  the 
Maynard  Public  School  District  agrees 
to  settle  its  alleged  liability  for  a  dvil 
penalty  of  $3,250. 


The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
stipulation  and  settlement  order. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530.  and  should  refer 
to  United  States  v.  Blue  Earth 
Equipment  Co.  et  al.,  DO)  Ref.  #90-5- 
2-1  1560. 

The  proposed  stipulation  and 
settlement  order  may  be  examined  at  the 
office  of  the  United  States  Attorney.  234 
United  States  Courthouse.  110  South 
4th  Street.  Minneapolis.  Minnesota 
55401;  the  Region  5  Office  of  the 
Environmental  Protection  Agency.  77 
West  Jackson  Blvd.,  Chicago,  Illinois 
60604;  and  at  the  Consent  Decree 
Library.  1120  G  Street.  NW..  4th  Floor. 
Washington.  DC  20005.  (202)  624-0892. 
A  copy  of  the  proposed  stipulation  may 
be  obtained  in  person  or  by  mail  from 
the  Consent  Decree  Library.  1120  G 
Street.  NW..  4th  Floor.  Washington.  DC 
20005.  In  requesting  a  copy  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $1.50  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
lohn  C.  Curd«i, 

Chief  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  93-25897  Filed  10-20-93:  8:45  ami 
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Lodging  of  Consent  Decree  Pursuant 
to  the  Resource  Conservation  and 
Recovery  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  First  Modified 
Consent  Decree  in  United  States  v. 
Browning-Ferris  Industries.  Chemical 
Services,  Inc.  and  CECOS  International, 
Inc.,  and  the  State  of  Louisiana  v. 
Browning-Ferris  Industries,  Chemical 
Senices,  Inc.  and  CECOS  International, 
Inc.,  Civil  Action  No.  87-317,  Section  B, 
was  lodged  on  9/29/93  with  the  United 
States  District  Court  for  the  Middle 
District  of  Louisiana.  This  First 
Modified  Consent  Decree  revises 
injunctive  relief  requirements  because 
Defendants  are  closing  the  facility 
pursuant  to  State  and  Federal  Resource 
Conservation  and  Recovery  Act 
("RCRA")  requirements.  "The  proposed 
modified  Decree  stays  and,  after  the 
facility  is  closed,  deletes  the 
requirements  for  a  second 
environmental  audit  and 
implementation  of  a  computerized 
waste  tracking  system.  This  proposed 
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Decree  adds  leachate  monitoring  and 
recordkeeping  requirements  and  a 
requirement  that  Defendants  retain  all 
existing  records  pertaining  to  the  waste 
disposal  in  the  cells  at  the  facility. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed  First 
Modified  Consent  Decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530.  and  should  refer  to  United  States 
V.  Browning-Ferris  Industries,  Chemical 
Services,  Inc.  and  CECOS  International. 
Inc.,  and  the  State  of  Louisiana  v. 
Browning-Ferris  Industries,  Chemical 
Services,  Inc.  and  CECOS  International, 
Inc.,  DOJ  Ref.  No  90-7-1-404. 

The  proposed  First  Modified  Consent 
Decree  may  be  examined  at  the  Office  of 
the  United  States  Attorney.  339  Florida 
St.,  Sixth  Floor,  Baton  Rouge,  LA;  the 
Region  6  OfTice  of  the  Environmental 
Protection  Agency.  1445  Ross  Avenue. 
Dallas.  Texas;  and  at  the  Consent  Decree 
Ubrary,  1120  G  Street,  NVV..  4th  Floor. 
Washington,  DC  20005.  202-624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street,  NW.,  4lh  Floor,  Washington, 
DC  20005.  In  requesting  a  copy,  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $17.75  (25 
cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
Jolio  C  Cruden, 

Chief,  Environment  and  Natural  Resources 
Division. 

[FR  Doc  93-25895  Filed  1O-20-93;  8;45  am) 
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Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act 

In  accordance  with  Department  of 
Justice  Policy,  28  CFR  50.7,  notice  is 
hereby  given  that  a  proposed  Consent 
Decree  in  United  States  v.  CSX 
Transportation.  Inc.  Gv  No.  92-356- 
Civ-J-lO  was  lodged  with  the  United 
States  District  Court  for  the  Middle 
District  of  Florida  (Jacksonville 
Division)  on  September  27, 1993.  This 
agreement  resolves  a  judicial 
enforcement  action  brought  by  the 
United  States  against  the  defendant 
pursuant  to  sections  309  and  311  of  the 
Federal  Water  Pollution  Control  Act 
(aean  Water  Act),  33  U.S.Q  1319, 1321. 
In  its  complaint,  the  United  States 
alleged  that  CSX  had  discharged 
pollutants  to  navigable  waters  in  excess 
of  permitted  levels  at  six  separate 
facilities.  Five  of  the  facilities  are 


located  in  Florida,  the  sixth  in  North 
Carolina. 

The  proposed  Consent  Decree 
provides  that  CSX  will  pay  a  civil 
penalty  of  $  $3.0  million  in  settlement 
of  claims  alleged  in  the  Complaint.  In 
addition,  the  Decree  requires  that  CSX 
perform  compliance  audits  at  22  active 
facilities  in  Alabama.  Florida.  Georgia. 
Kentucky.  South  Carolina,  and 
Tennessee,  to  determine  whether  these 
facilities  are  in  compliance  with  Gean 
Water  Act  requirements.  In  addition,  the 
Decree  requires  that  CSX  perform 
environmental  assessments  at  an 
additional  61  inactive  facilities  located 
in  15  states  Furthermore,  the  Decree 
requires  that  CX  develop  and  implement 
an  Enviroiunental  Awareness  Training 
Program  for  its  managers  and 
supervisors.  Finally,  the  Decree  requires 
that  CSX  develop,  and  share  with  other 
railroads  nationwide,  a  Stormwater 
Assessment  Manual,  that  is  designed  to 
provide  suggested  ways  of  capturing 
and  treating  contaminated  stormwater 
runofl'  from  railroad  maintenance  and 
refueling  facilities. 

The  Department  of  Justice  will  receive 
for  a  period  of  30  days  from  the  date  of 
this  publication,  comments  relating  to 
the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice. 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  CSX  Transportation. 
Inc..  D.O.J.  Ref.  No.  90-5-1-1-3493. 

This  proposed  Consent  Decree  may  be 
examined  at  the  offices  of  the  United 
States  Attorney.  311  West  Monroe 
Street,  room  409,  Jacksonville,  Florida 
32202,  at  the  Office  of  Regional  Counsel, 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE..  Atlanta.  Georgia 
30365;  and  at  the  Consent  Decree 
Library,  1120  G  Street.  NW..  4th  Floor. 
Washington.  DC  (20005),  202-624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  at  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street.  NW.,  4th  Floor,  Washington, 
DC  (20005).  In  requesting  a  copy,  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $14.00  (25 
cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library 
Jolm  C  CmdcB, 

Chief  Eavironmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  gS-258»4  Filed  10-20-93;  8:45  am) 
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Lodging  of  Consent  Decree  In  Action 
Under  the  Resource  Conservation  and 
Recovery  Act 

fai  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  September  24, 1993,  the 
United  States  Department  of  Justice,  by 
the  authority  of  the  Attorney  General 
and  acting  at  the  request  of  and  on 
b^alf  of  the  Administrator  of  the 
United  States  Environmental  Protection 
Agency,  lodged  a  Consent  Decree  in 
United  States  v.  Laclede  Steel  Company, 
Gvil  Action  No.  90-03460.  with  the 
United  States  District  Court  for  the 
Southern  District  of  Illinois.  The 
Consent  Decree  addresses  the  liability  of 
Laclede  Steel  Company  ("Laclede")  in 
an  action  brought  under  section  3008(a) 
and  (g)  of  the  Resource  Conservation 
and  Recovery  Act  ("RCRA").  42  U.S.C 
6928(a)  and  (g),  for  alleged  violations  of 
land  disposal  restrictions  at  Laclede's 
facility  in  Alton.  Illinois.  The  Consent 
Decree  requires  Laclede  to  pay  a  dvil 
penahy  of  $300,000.  In  addition,  the 
Consent  Decree  requires  Laclede  to 
implement  a  state-approved  closure 
plan  for  the  Alton  facility. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this  notice 
Conmients  should  be  addressed  to 
Assistant  General.  Environment  and 
National  Resources  Division. 
Department  of  Justice,  Washington.  DC 
20530,  and  should  refer  to  United  States 
v.  Laclede  Steel  Company,  DOJ 
Reference  No.  90-7-1-549. 

The  Consent  Decree  may  be  examined 
at  the  Region  V  Office  of  Regional 
Counsel,  United  States  Environmental 
Protection  Agency.  77  West  Jackson 
Boulevard,  Chicago.  UUnois  60604.  and 
at  the  Consent  Decree  Library,  United 
States  Department  of  Justice.  1120  G 
Street.  NW.,  4th  Floor.  Washington.  DC 
20005  (202-624-0892).  A  copy  of  the 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  In  requesting  a  copy, 
please  enclose  a  check  for  $7.25  (25 
qents  per  page  reproduction  cost) 
payable  to  Consent  Decree  Library. 
JohnCCniden, 

Chief  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc  93-25896  Filed  10-20-93;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Adminiatration 

rrA-w-2S,8M] 

Augat  Automotlva;  San  Antonio,  TX; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  July  26, 1993  in  response  to 
a  worlcer  petition  which  was  filed  on 
behalf  of  workers  at  Augat  Automotive, 
San  Antonio,  Texas. 

The  petitioner  has  requested  that  the 
petition  be  mthdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC  tills  13th  day  of 
October.  1993. 

Marvin  M.  Fooka, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc  93-25907  Filed  10-20-93;  8:45  am] 
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[TA-W-2M05] 

Bull  HN  Information  Syatema,  Phoenix, 
Arizona;  Negative  Determination 
Regarding  Application  for 
Reconalderation 

By  an  application  dated  September 
21, 1993,  the  company  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  September  15, 1993  and  will  soon  be 
published  in  the  Federal  Register. 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
OfRcer,  a  misinterpretation  of  facts  or  of 
the  law  j\i8tlfied  reconsideration  of  the 
decision. 

Company  officials  state  that  the 
Department  (1)  Did  not  address  the 
Research  and  Development  worker 
separations  and  (2)  the  workers  should 
be  certified  for  TAA  since  nothing  has 
changed  since  the  workers  were  last 
certified  hi  1991  under  TA-W-25.527. 

The  Department's  denial  was  based 
on  the  fact  that  the  Phoenix  workers 
currently  do  not  produce  an  article 
within  the  meaning  of  the  Trade  Act  of 


1974.  The  workers  perform  research  and 
development  operations  and  refurbish 
computers  that  were  previously 
produced  and  sold  by  the  subject  firm. 

Workers  providing  services  can  only 
be  certified  in  very  Umited 
circumstances.  Their  worker  separations 
must  have  been  caused  by  a  reduced 
demand  for  their  services  from  a  parent 
or  controlhng  firm  or  subdivision  whose 
workers  produce  an  article  and  who  are 
currently  under  a  certification  for  TAA. 
These  Umited  conditions  for  service 
workers  have  not  been  met. 

The  findings  show  that  the  last 
production  of  a  new  computer  at  the 
subject  plant  was  in  1991  when  the 
workers  who  produced  the  8000  series 
computers  were  covered  imder  the 
certification  TA-W-25.527  issued  on 
June  24, 1991.  The  8000  series 
computers  are  now  being  produced  at 
anotner  corporate  facility  in  Boston  but 
the  workers  are  not  under  a  certification 
for  TAA. 

Condiuoa 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
appUcation  is  denied. 

Signed  at  Washington,  DC,  this  13th  day  of 
October  1993. 
Stephen  A.  Wandner. 
Deputy  Director,  Office  of  Legislation  & 
Actuarial  Service,  Unemployment  Insurance 
Service. 

[FR  Doc  93-25903  Filed  10-20-93;  8:45  am] 
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Notice  of  Determlnationa  Regarding 
Eligibility  To  Apply  for  Worker 
Adjuatmant  Aaalatanca 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eUgiblhty  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
September  and  October,  1993. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibiUty  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
Section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
woncers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 


(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  Importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  A  survey  of  customers 
indicated  that  increased  Imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-28,921;  Mobil  Mining  Br  Mineral 

Co.,  Nichols,  FL 
TA-W-28,724:  Cherry-Burrell  Process 

Equipment  Div.,  Little  Falls.  NY 
TA-W-28.218:  Phoenix  Steel.  Inc..  Eau 

Claire.  WI 
TA-W-28.725:  Schmitt  Forge.  Inc.. 

Portland.  OR 
TA-W-28.771;  General  Motors  Corp.. 

Inland  Fisher  Guide.  Trenton.  NJ 
TA-W-28.868:  GEC  Marconi.  Electronic 

Systems.  San  Marcos.  CA 
TA-W-28.863:  I.e.  Rainbows. 

Homestead.  PA 
TA-W-28.910;  Micro  Abrasive  Corp., 

Westfield.  MA 
TA-W-28.887:  AT&T  Merrimack  Valley 

Works.  North  Andover,  MA 
TA-W-28,714:  Barnes  Group.  Inc.. 

Advanced  Fabrications  Div..  Jet  Die 

Plant,  Lansing.  MI 
In  the  following  cases,  the 
Investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 
TA-W-28.968:  Plains  Petroleum 

Operating  Co..  Midland.  TX 
The  investigation  revealed  that 
criterion  (1)  and  criterion  (2)  have  not 
been  met.  A  significant  number  or 
proportion  of  the  workers  did  not 
become  totally  or  partially  separated  as 
required  for  certification.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
•  TA-W-28.809:  A  T&T  Operator  Services. 

Shreveport.  LA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certincation 
imder  section  222  of  the  Trade  Act  of 
1974. 
TA-W-28.785:  Leviton  Manufacturing, 

Warwick,  BI 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
imder  section  222  of  the  Trade  Act  of 
1974. 
TA-W-28.905:  Dunbar  Slag  Co..  Inc.. 

Sharon,  PA 
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U.S.  imports  of  slag  (from  iron  and 
Steel  mfg)  increased  absolutely  in  1992 
compared  to  1991  and  declined  in  the 
first  6  months  of  1993  compared  to  the 
same  period  in  1992. 

TA-W-29M2;  X-Ray  Products  Corp.. 
Rico  Rivera,  CA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certiOcation 
under  section  222  of  the  Trade  Act  of 
ip74. 

TA-W-28,861:  Big  Three  Industries. 
Inc..  Farrell.  PA 
U.S.  imports  of  nitrogen,  oxygen  and 
argon  declined  absolutely  in  1992 
compared  to  1991  and  in  the  twelve 
month  period  ending  June  1993. 

TA-W-28,941:  Supercomputer  Systems. 
Inc.,  Eau  Cloire,  WI 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

:  ''A-W-28.899;  Meehan  Seaway  Service 
of  Milwaukee.  Limited.  Milwaukee. 
WI 
The  workers'  firm  does  not  produce 

an  article  as  required  for  certiflcation 

under  section  222  of  the  Trade  Act  of 

1974. 

TA-W-28.854:  Goulds  Pumps.  Lubbock. 
TX 
U.S.  imports  of  turbine  pumps  were 
negligible  in  1991. 1992  and  first  quarter 
1993. 

TA-W-28.979;  Formosa  Exploration. 
Inc..  Riddle,  OR 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-28,851;  Digital  Equipment  Corp.. 

Thin  Film  Media  Manufacturing, 

Tempe,  AZ 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
Arm. 

TA-W-28,952;  Stevcoknit  Fabrics  Co.. 
Fayetteville.  NC 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
fim. 

TA-W-28.876:  Sheldahl.  Inc.. 
I'    North  field.  MN 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
finm. 

TA-W-28.736;  Rhodes  Plastics,  Linden. 
NJ 
Increased  imports  did  not  contribute 
ioiportantly  to  worker  separations  at  the 
firm. 

TA-W-28.945;  Texas  Instruments 
11   Computer  Systems  &  Service, 
1 1   Cypress,  TX 
The  workers'  firm  does  not  produce 

an  article  as  required  for  certification 


under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-28,91 1;  Honeywell  Keyboard 
Div,  El  Paso.  TX 
Increased  imports  did  not  contribute 
importantly  to  woriier  separations  at  the 
firm. 

TA-W-28,908;  Duffy  Electronics  & 
Manufacturing  Co.,  Belmar,  NJ 
Separations  at  Duffy  Electronics  & 
Manufacturing  Co..  Belmar.  N]  were  due 
to  a  corporate  decision  to  consolidate 
operations  and  move  ail  production  to 
another  existing  domestic  company 
facility. 

TA-W-28,920:  Alliance  Resources 
(USA).  Inc..  New  Orleans,  LA 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-28.840:  M.O.S.T.  Manufacturing. 
Inc..  Monument,  CO 
The  investigation  revealed  that 
criterion  (2)  and  criterion  (3)  have  not 
been  met.  Sales  or  production  did  not 
decline  during  the  relevant  period  for 
certification.  Increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have  not 
contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 

A£Finnative  Determinations 

TA-W-28.922:  General  Electro 

Mechanical  Corp..  (GEMCOR). 

Buffalo.  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
11. 1992. 
TA-W-29,025:  General  Motors  Corp., 

Inland  Fisher  Guide  Div..  O'Fallon. 

MO 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
3. 1992. 

TA-W-28.003;  Johnson  &  Johnson 
Medical.  Inc..  Arlington.  TX 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  August  25, 

1992. 

TA-W-28.890:  Sandvik  Special  Metals 
Corp.,  Titanium  Sports  Div.. 
Kennewick,  WA 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  July  13, 

1992. 

TA-W-28.900;  Public  Group. 
Huntingdon.  TN 
A  certification  was  issued  covering  all 
woricers  separated  on  or  after  July  15, 
1992. 

TA-W-28.912;  Halliburton  Reservoir 
Services,  Carrollton.  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  22, 
1992. 


TA-W-28,913;  Halliburton  Energy 
Services  Group.  Carrollton,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  22. 
1992. 

TA-W-g8.a78; XInt  Diskette  Products. 
Inc..  Allen.  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  7. 
1992. 

TA-W-28.055;  GRL  ProducUon  Services, 
Inc.,  Denver,  CO  and  Operating  at 
All  Locations  in  The  Following 
States:  A;  TX  (Except  Houston 
(28.701).  B;  WY,  C;  CA,  D;  MT,  E; 
NDandF;NM 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  September 

8, 1992. 

TA-W-28,016;  Imperial  Wallcoverings, 
Inc.,  Waterford,  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
7. 1992  and  before  October  5, 1993. 
TA-W-28,931:  Fisher-Rosemount 
Systems.  Inc.,  Bumsville.  MN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  18, 
1992. 

TA-W-28.998,  TA-W-29,020:  C3ialk 
Line,  Inc.,  Shelbyville,  TNand 
Anniston,  AL 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  August  17, 

1992  and  August  27. 1992  respectively. 

TA-W-28.939;  Radiometer  Technology. 
Inc..  Westloke,  OH 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  July  1. 

1993. 

I  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the  month 
of  September  and  October,  1993.  Copies  of 
these  determinations  are  available  for 
inspection  in  Room  C-4318,  U.S.  Department 
of  Labor.  200  Constitution  Avenue,  N.W., 
Washington,  DC.  20210  during  normal 
business  hours  wil  be  mailed  to  persons  to 
write  to  the  above  address. 

Dated:  October  13, 1993. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc  93-2590S  Filed  10-20-93;  8  45  ami 
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Investigations  Regarding  Certifications 
of  ENgibiltty  To  Apply  for  Wortier 
Adjustment  Assistance 

Petitions  have  been  filed  «vith  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
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and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eHgible  to  apply  for 
adjustment  assistance  under  title  n. 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 


The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shov«rn  below, 
not  later  than  November  1, 1993. 

Interested  persons  are  invited  to 
submit  written  conunents  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  November  1, 1993. 


The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue.  NW.. 
Washington.  DC  20210. 

Signed  at  Washington,  DC  this  4th  day  of 
October,  1993. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 


Appendix 

Petrtioner  (uruon/wotkers/firm) 

Locatmn 

Date  re- 
ceived 

Date  or 
petition 

Petrtwn 
t*o. 

ArtKies  produced 

Surxtetrarxl  Electrical  Power  Systerris 

(lUE). 
Charles  E.  Gillman  Co  (Co) 

Uma,  OH 

Rio  Rico.  AZ  .!... 

IrxJiana.  PA  __   

10/04/93 
10«)4/93 

:omm 

10/04/93 

10A)4/93 
10rt)4/93 
10A)4/93 
10rt)4/93 
10^)4/93 
10/04/93 
10/04/93 
10A)4«3 
10rt)4/93 
10/04/93 

09/20/93 

09/21/93 
09/10/93 

09/20/93 

09/17/93 
09/14/93 
09/14/93 
10/04«3 
09/24/93 
09/01/93 
09/27/93 
09/23/93 
09/28«3 
09/28«3 

29.086 

29,037 
29.088 

29.089 

29.090 
29.091 
29.092 
29.093 
29,094 
29,095 
29.0% 
29.097 
29,098 
29.099 

Electrical  components. 
Wire  harnesses. 

Season-ALL  Irxlusthes.  Inc  (lUE)  

Extrusion  of  metal  and  paint  process- 
ing. 
Fresh  flowers  arxj  roses. 

Pikes  Peak  Greenhouses.  Inc  (Work- 

Lafayette, CO 

ers). 

McMurry  Oil  Toote,  Inc  (Woikers) 

UVC  Corp  (Wofkefs) 

Huntsville,  TX 

Irvine,  CA 

Millinocket.  ME 

Ira.  TX  .: 

Sheltjy,  OH  

Azusa.  CA 

Anacortes,  WA 

OimeM  tools. 
Video  compression. 

Great  Norttwm  Paper,  Inc  (CO)  

Gladco  Services.  Inc  (Co) 

Newsprint  paper. 
Oitwell  services. 

Mueller  Inrtistnes  (lAM) 

AeroJei  Electronic  Systenw  (Workers) 
Nelbro  Packing  Co  (WSLC) 

Plastic  and  copper  pipe  fittings. 

Electronic  sensors. 

Processed  salmon  and  ottier  species. 

F.D.  Services,  Inc  (Workers)  

Northrop  Cofporatkxi  (Workers)  

Northrop  AircrafI  (Workers) 

Casper.  WY  

Hawthorne,  CA  

Anaheim,  CA 

Oil  and  gas  dnINng. 

Skin  panels  and  fkxx  beans  for  747. 

Skin  panels  and  ftoor  t>eans  for  747. 

[FR  Doc.  93-25904  Filed  10-20-93;  8:45  amj 
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LIBRARY  OF  CONGRESS 

Copyright  Offic« 
[Docket  No.  RM93-8A] 

Duration  of  Copyright  Term  of 
Protection 

AGENCY:  Copyright  Office.  Library  of 

Congress. 

ACTION:  Extension  of  comment  period. 

SUMHWRY:  The  Copyright  Office  is 
preparing  a  report  on  the  arguments  for 
and  against  possible  amendment  of  the 
copyright  law  to  extend  the  duration  of 
copyright  protection  under  U.S. 
copyright  taw.  In  order  to  assist  in  the 
preparation  of  this  report,  the  Copyright 
Office  held  an  open  pubUc  hearing  on 
September  29, 1993  to  obtain  public 
input,  and  requested  the  submission  of 
written  comments.  By  this  notice,  the 
Copyright  Office  extends  the  time  for 
filing  written  comments  until  November 
30.  1993. 

DATES:  Comments  including  reply 
comments  are  due  November  30, 1993. 


ADDRESSES:  hiterested  persons  should 
submit  ten  copies  of  their  written 
comments,  if  delivered  by  mail,  to: 
Library  of  Congress,  Department  17, 
Washington,  DC  20540.  If  deUvered  by 
hand,  ten  copies  should  be  brought  to: 
Office  of  the  General  Counsel,  James 
Madison  Memorial  Building,  room  LM- 
407, 101  Independence  Avenue,  SE., 
Washington.  EX:  20559. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Schrader,  General  Counsel. 
U.S.  Copyright  Office,  Library  of 
Congress,  Washington,  DC  20559. 
Telephone  (202)  707-8380. 

SUPPlfMENTARY  MFORMATION:  The 
Copyright  Office  is  conducting  a  study 
examining  the  term  of  protection  for 
copyrighted  works  under  U.S.  law.  17 
U.S.C  300  et  seq.  This  study  is 
conducted  in  Ught  of  the  recent 
developments  in  Europe  favoring 
harmonization  bf  the  terms  of 
protection.  For  further  information 
about  the  background  of  the  study,  see 
the  notice  at  58  FR  40838  Quly  30, 1993) 
inviting  public  comment  and 
announcing  the  hearing,  which  was 
subsequently  held  on  September  29, 
1993. 


The  Copyright  Office  invites  written 
comment  from  any  interested  persons 
on  or  before  November  30, 1993. 

Dated:  Octot)er  13. 1993. 

Dorothy  Schrader, 

Associate  Register  of  Copyrights  for  Legal 
Affairs. 

[FR  Doc.  93-25837  Filed  10-20-93;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES      « 

National  Council  on  the  Arts;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  National 
Council  on  the  Arts  will  be  held  on 
November  5-6. 1993.  from  9  a.m.  to  5:30 
p.m.  on  November  5, 1993  and  firom  9 
a.m.  to  1  p.m.  on  November  6, 1993.  in 
room  M-09  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue.  NW., 
Washington.  DC  20506. 

This  meeting  will  be  open  to  the 
public.  Topics  for  discussion  will 
include  opening  remarks;  Legislative 
update;  reports  from  the  Arts  Education 
Steering  Group  Report;  Program  Review 
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and/or  Guidelines  and/or  Application 
Review  for  the  Dance.  Design  Arts, 
Challenge,  Expansion  Arts, 
International,  Media  Arts,  and 
Presenting  and  Commissioning 
Programs;  and  an  update  of  the 
International  Program. 

If,  in  the  course  of  application 
discussion  review,  it  bKiomes  necessary 
for  the  Council  to  discuss  non-public 
commercial  or  financial  information  of 
intrinsic  value,  the  Council  will  go  into 
closed  session  pursuant  to  subsection 
(c)(4)  of  the  Government  in  the 
Sunshine  Act,  5  U.S.C.  552b. 
Additionally,  discussion  concerning 
purely  personal  information  about 
individuals,  submitted  with  grant 
applications,  such  as  personal 
biographical  and  salary  data  or  medical 
information,  may  be  conducted  by  the 
Council  in  closed  session  in  accordance 
with  subsection  (c)(6)  of  5  U.S.C  552b. 

Any  interested  persons  may  attend,  as 
observers.  Council  discussions  and 
reviews  which  are  open  to  the  public. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682/5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Ginny  Terzano,  Director,  Public  Affiairs 
Officer,  National  Endowment  for  the 
Arts.  Washington,  DC  20506.  or  call 
202/682-5570. 

Dated:  October  15, 1993. 
YvoniM  M  Sabine, 

Director,  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 
IFR  Doc  93-25833  Filed  10-20-93;  8:45  amj 
BIILINQ  coot  7«37-01-M 


Visual  Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Visual  Arts  Advisory  Panel  (Visual 
Artists  Organizations  Section)  to  the 
National  Coimdl  on  the  Arts  will  be 
held  on  November  15-19, 1993  from  9 
a.m.  to  9  p.m.  on  November  15-18, 
1993,  and  from  9:30  a.m.  to  5  p.m.  on 
November  19, 1993.  This  meeting  will 
be  held  in  room  716,  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue  NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  3:30  p.m.  to  5  p.m. 
on  November  19, 1993  for  policy  and 
guidelines  discussion. 


The  remaining  portions  of  this 
meeting  from  9  a.m.  to  9  p.m.  on 
November  15-18, 1993,  and  from  9  a.m. 
to  3:30  p.m.  on  November  19, 1993  are 
for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels, 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance.  ^ 

If  you  need  special  accommodations 
due  to  a  disability, j)lease  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1 100 
Peimsylvania  Avenue  NW.,  Washington, 
DC  20506.  202/682-5532.  TYY  202/ 
682-5496,  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvoime  Sabine,  Committee  Management 
OfBcer.  National  Endowment  for  Uie 
Arts.  Washington.  DC,  20506.  or  call 
202/682-5439. 

Dated:  October  14, 1993. 
Yvonne  M.  Sabine, 

Director,  Office  ofPanelOperations,  National 
Endowment  for  the  Arts. 
(PR  Doc  93-25834  Filed  10-20-93;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Astronomical  Sciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting:    - 

Name:  Special  Emphasis  Panel  in 
AstTonomical  Sciences. 

Date  and  time:  November  18, 1993. 8:30 
a.m.-5  p.m. 

Place:  National  Science  Foundation,  1800 
G  Street,  NW.,  Washington,  DC  room  615. 

Type  of  meeting:  Qosed  meeting  to  discuss 
proposals. 

Contact  person:  Dr.  James  P.  Wright. 
Program  Director,  Education,  Human 


Resources,  and  Special  Programs,  Division  of 
Astronomical  Sciences,  National  Science 
Foundation,  1800  G  Street,  NW.,  Washington. 
DC  20550. 

Purpose  of  meeting:  Review  proposals  for 
REU  sites. 

Agenda:  The  proposals  *»rill  be  discussed 
and  reviewed  by  participants  of  the  panel. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  October  18, 1993. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  93-25911  Filed  10-20-93;  8:45  am| 
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Advisory  Panel  for  Ceil  Biology; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting:  Advisory  Panel  for  Cell 
Biology  (Sub-Panel  B) 

Date  and  time:  November  8-10, 1993;  8:30 
a.m.  to  6  p.m. 

Place:  Holiday  Inn,  Clarendon  Conference 
Room,  4610  North  Fairfax  Drive.  Arlington, 
VA  22203. 

Type  of  meeting:  Qosed. 

Contact  person:  Dr.  Eve  Ida  Barak,  Program 
Director  for  Cell  Biology  Program  (Cellular 
Organization);  National  Science  Foundation. 
4201  Wilson  Boulevard.  Arlington.  VA 
22230. 

Telephone:  202/357-7474. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  research 
proposals  submitted  to  the  Cell  Biology 
Program  of  the  Division  of  Molecular  and 
Cellular  Biosciences  at  NSF  for  financial 
support 

Agenda:  To  review  and  evaluate  research 
proposals  in  the  area  of  Cell  Biology  (Cellular 
Organization)  as  part  of  the  selection  process 
for  awards. 

Feason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  natiire,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  October  18. 1993. 
M.  Rebecca  Walker, 
Committee  Management  Officer. 
(PR  Doc.  93-25917  Filed  10-20-93;  8:45  am] 
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Advisory  Panel  for  Economics, 
Decision,  and  Management  Sciences; 
Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  two  meetings: 

Name:  Advisory  Panel  for  Economics. 
Decision.  Risk  and  Management  Sciences 
#1759. 

Dale  and  time:  ^4ov«mbe^  12-13.  1993; 
8;30  •.m.-5  p.m. 

Place:  I^ational  Science  Foundation. 
Stafford  Place.  4201  Wilson  Boulevard,  room 
330-room  340,  Arlington.  VA  22230. 

Contact  persons:  Dr.  Daniel  H.  Newlon,  Dr. 
Lynn  A.  PoUnow  and  Dr.  Martin  Williams. 
Program  Directors  for  Economics.  National 
Science  Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  2223a  Telephone;  (202)  357- 
9674. 

Agenda:  To  review  and  evaluate  economic 
proposals  as  part  of  the  selection  process  for 
awards. 

Dofe  and  time:  November  18-19. 1993; 
8:30a.m.-5:30  p.m. 

Place:  National  Science  Foundation. 
Stafford  Place.  4201  Wilson  Boulevard,  room 
380.  Arlington.  VA  22230. 

Contact  persons:  Dr.  Robin  Cantor  and  Dr. 
Hal  Arkes.  Program  Directors  for  Decision. 
Risk,  and  Management  Science.  National 
Science  Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230.  Telephone  (202)  357- 
7569— (202)357-7417. 

Agenda:  To  review  and  evaluate  decision, 
risk,  and  amangemenl  science  proposals  as 
part  of  the  selection  process  for  awards. 
Types  of  meetings:  Qosed. 
Purpose  of  meetings:  To  provide  advice 
and  recommendations  concerning  support  for 
research  proposals  submitted  to  the  NSF  for 
fmancial  support. 

Reason  for  closing:  The  proposals  lieing 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  inionnation 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  October  18, 1993. 
M.  Rehaoci  Wj^ltkr. 
Committee  Management  Officer. 
(FR  Doc  93-25914  Filed  10-20-93:  8:45  ami 
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Place:  Arlington  Renaissance  Hotel,  950  N. 
Stafford  Street.  Arlington,  VA  22203. 

Type  of  meeting:  Open. 

Contact  person:  Peter  E.  Yankwich, 
Executive  Secretary.  Directorate  for 
Education  and  Human  Resources,  room  805. 
Arlington.  VA  22230,  (703)  306-1604. 

Summary  minutes:  May  be  obtained  from 
contact  person  listed  above. 

Purpose  of  committee:  To  provide  advice 
and  recommendations  concerning  NSF 
support  for  Education  and  Human  Resources. 

Agenda:  Review  of  FY  1993  Programs  and 
Initiatives  Review  of  FY  1994  Programs  and 
Initiatives  Strategic  Planning  for  FY  1995  and 
Beyond. 

Dated:  October  18, 1993. 
M.  Rebacca  WinUBr. 
Committee  Management  Officer. 
|FR  Doc.  93-25910  Filed  10-20-93;  8:45  am) 
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In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  araendedj.  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Advisory  Conunittee  for  Education 
and  Human  Resources. 

Date  and  time:  Nov.  9. 1993. 12:30  p.m.- 
5  p.m.  Nov.  10. 1993,  8:30  a.m.-5  p.m. 


Special  Emphasis  Panel  in 
Engineering.  Education  and  Centers; 
IMeeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 

meeting.  • 

Date  and  time:  November  16. 1993:  8:30 
a.m. 

PJoce;  4201  Wilson  Boulevard,  Arlington, 
Virginia,  room  7  and  8. 

Type  (^meeting:  Cloaed. 

Confocf  person:  Ms.  Susan  Kemnitzer. 
National  Science  Foundation,  1776  G  St. 
NW..  Washington.  DC  20550.  Telephone: 
(202)786-9631. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Research 
Experiences  For  Undergraduates  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  infoimation  of  a 
proprietary  or  confidential  nature,  including 
technical  intormatioii;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  October  18, 1993. 
M.  Rebecca  WinUer. 
Committee  Management  Officer. 
IFR  Doc  93-25913  Filed  10-20-93;  8:45  ami 
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Date  and  Time:  November  17-i8.  .993;  9 
a.m.  to  5  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard,  Arlington.  VA,  room 
3602. 
Type  of  meeting:  Closed. 
Contact  person:  Dr.  Leonard  E.  fohnson. 
Program  Director.  Division  of  Earth  Sciences, 
room  785.  National  Science  Foundation, 
4201  Wilson  Boulevard.  Arlington,  VA, 
Telephone:  (703)  306-1559. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  finaiu:ial  support. 
Agenda:  To  review  and  evaluate  San 
Andreas  Fault/KTB  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  October  18, 1993. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
IFR  Doc.  93-25912  Filed  10-20-93;  8:45  am| 
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Advisory  Committaa  for  Education  and 
Human  I 


Special  Emphasis  Panel  In 
Geosciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foimdation  annoimces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Geosciences  (1756). 


Special  Emphasis  Panel  in  Materials 
Research;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Materials 
Research  (DMR). 

Dates  and  times:  November  15, 1993,  6 
p.m.-9  p.m.;  November  16, 1993.  8  a.m.-9 
p.m.;  November  17. 1993.  8  a.m.-5  p.m. 

Place:  National  Science  Foundation  at 
Stafford  Place;  4201  Wilson  Boulevard, 
Arlington.  VA  22230;  rooms  370,  340.  320.. 
310.02.  and  39a 

Type  of  meetings:  Closed. 

Contact  person:  Dr.  W.  Lance  Hanworth  or 
Dr.  John  C.  Hurt,  Program  Directors. 
Materials  Research  Science  and  Engineering 
Center.  Division  of  Materials  Research.  Room 
408  National  Science  Foundation. 
Washington.  DC.  20550.  Telephone  (202) 
357-9791. 

Purpose  ofmeeiings:  To  provide  advice 
and  recomniendatjons  concerning  pre- 
prof)osals  submitted  to  NSF  for  financial 
support  by  the  Materials  Research  Science 
and  Engineering  Centers  Program. 

Agenda:  Review  and  evaluate  pre- 
proposals  as  part  of  the  selection  process  for 
subsequent  solicitation  of  full  proposals. 

Reason  for  closing:  The  proposals  being 
reviewed  may  include  infonnatioa  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b.(cM4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 
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Dated:  October  18. 1993. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

(FR  Doc.  93-25915  Filed  10-20-93;  8:45  am] 
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Advisory  Panel  for  Neuroscience; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Panel  for  Neuroscience. 

Date  and  time:  November  4th  &  5th,  1993; 
9  a.m.-5  p.m. 

Place:  National  Science  Foundation,  room 
380,  4201  Wilson  Boulevard.  Arlington.  VA 
22230. 

Type  of  meeting:  Part-Open. 

Contact  person:  Dr.  ICathie  L.  Olsen, 
Program  Director,  Division  of  Integrative 
Biology  and  Neuroscience,  suite  685, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone: 
(703)  306-1423. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  fmancial  support. 

Agenda:  Closed  session  November  4th  & 
5lh,  1993;  9  a.m.-5  p.m.  and  November  5th. 
1993;  except  where  noted  below.  To  review 
and  evaluate  Neuroendocrinology  proposals 
as  part  of  the  selection  process  for  awards. 

Open  session:  November  5th,  1993  10 
a.m.-11:30  a.m.;  To  discuss  research  trends 
and  opportunities  in  Neuroscience. 

Reason  for  closing:  The  proposal  being 
reviewed  included  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  October  18, 1993. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  93-25909  Filed  10-20-93;  8:45  am] 
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President's  Committee  on  the  National 
Medal  of  Science;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  President's  Committee  on  the 
National  Medal  of  Science. 

Date  and  time:  Monday,  November  8, 1993; 
9  a.m.-3  p.m. 

Place:  Room  543,  National  Science 
Foundation.  1800  G  Street.  NW.,  Washington, 
DC 

Type  of  meeting:  Closed. 

Contact  person:  Mrs.  Susan  E.  Fannoney, 
Staff  Assistant,  room  545,  National  Science 


Foundation,  1800  G  Street,  NW.,  Washington, 
DC  20550.  Telephone:  202/357-7512. 

Purpose  of  meeting:  To  provide  advice  and 
reconunendations  to  the  President  in  the 
selection  of  the  National  Medal  of  Science 
recipients. 

Agenda:  To  review  and  evaluate 
nominations  as  part  of  the  selection  process 
for  awards. 

Reason  for  closing:  The  nominations  being 
reviewed  include  information  of  a  [>ersonal 
nature  where  disclosure  would  constitute 
unwarranted  invasions  of  personal  privacy. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)(6)  of  the  Government  in  the  Sunshine 
Act. 

Dated:  October  18, 1993. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

|FR  Doc.  93-25918  Filed  10-20-93;  8:45  am) 
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Advisory  Panel  for  Social  and  Political 
Sciences;  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  four  meetings. 

Name:  Advisory  Panel  for  Social  and 
Political  Sciences  •1761. 

Date  and  time:  November  15-16,  1993; 
8:30  a.m.-5  p.m. 

Place:  National  Science  Foundation. 
Stafford  Place,  4201  Wilson  Boulevard,  room 
310,  Arlington,  VA  22230. 

Contract  persons:  Dr.  Frank  P.  Scioli,  Jr. 
and  Dr.  James  Campbell,  Program  Directors 
for  Political  Science,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (202)  357- 
7534 

Agenda:  To  review  and  evaluate  political 
science  proposals  as  part  of  the  selection 
process  for  awards. 

Dote  ond  time:  November  18-19,  1993; 
8:30  a.m.-5:30  p.m. 

Place:  National  Science  Foundation. 
Stafford  Place,  4201  Wilson  Boulevard,  room 
365,  Arlington.  VA  22230. 

Contract  persons:  Dr.  Susan  O.  White. 
Program  Director  and  Dr.  Patricia  E.  White. 
Staff  Associate  for  Sociology,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (20)  357- 
9567. 

Agenda:  To  review  and  evaluate  law  and 
social  science  proposals  as  part  of  the 
selection  process  for  awards. 

Date  and  time:  November  16-17.  8  a.m.- 
Sp.m. 

Place:  National  Science  Foundation, 
Stafford  Place,  4201  Wilson  Boulevard,  room 
365,  Arlington,  VA  22230. 

Contract  persons:  Dr.  William  S. 
Bainbridge  and  Dr.  Martin  K.  Whyte,  Program 
Directors  for  Sociology,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230.  Telephone:  (202)  357- 
7802. 


Agenda:To  review  and  evaluate  sociology 
proposals  as  part  of  the  selection  process  for 
awards. 

Date  and  time:  December  13-14. 1993:  8:30 
a.m. -5  p.m. 

Place:  National  Science  Foundation, 
Stafford  Place,  4201  Wilson  Boulevard,  Room 
310,  Arlington,  VA  22230. 

Contract  persons:  Dr.  James  H.  Blaclunan. 
Acting  Program  Director  for  Methodology, 
Measurement,  and  Statistics  in  the  Social 
Sciences.  National  Science  Foundation.  4201 
Wilson  Boulevard.  Arlington.  VA  22230. 
Telephone:  (202)  357-7966. 

Agenda:  To  review  and  evaluate 
methodology,  measurement,  and  statistics 
proposals  as  part  of  the  selection  process  for 
awards. 

Type  of  meeting:  Closed. 

Purpose  of  meetings:  To  provide  advice 
and  recommendations  concerning  support  for 
research  proposals  submitted  to  the  NSF  for 
fmancial  support. 

Reason  for  Closing:  The  prop>osals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  fmancial  data,  such  as 
salaries;  and  ftersonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  October  18.  1993 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  93-25916  Filed  10-20-93;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Abnormal  Occurrence  Report;  Section 
208  Report  Submitted  to  the  Congress 

Notice  is  hereby  given  that  pursuant 
to  the  requirements  of  Section  208  of  the 
Energy  Reorganization  Act  of  1974.  as 
amended,  the  Nuclear  Regulatory 
Commission  (NRC)  has  published  and 
issued  another  periodic  report  to 
Congress  on  abnormal  occurrences 
(NUREG-0090.  Vol.  16.  No.  2). 

Under  the  Energy  Reorganization  Act 
of  1974.  which  created  the  NRC.  an 
abnormal  occurrence  is  defined  as  "an 
unscheduled  incident  or  event  that  the 
Commission  (NRC)  determines  is 
significant  from  the  standpoint  of  public 
health  or  safety."  The  NRC  has  made  a 
determination  that  events  involving  an 
actual  loss  or  significant  reduction  in 
the  degree  of  protection  against 
radioactive  properties  of  source,  special 
nuclear,  and  by-product  material  are 
abnormal  occurrences. 

The  report  to  Congress  is  for  the 
second  calendar  quarter  of  1993.  The 
report  identifies  the  occurrences  or 
events  that  the  Commission  determined 
to  be  significant  and  reportable;  the 
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remedial  actions  that  were  undertaken 
are  also  described. 

This  report  discusses  four  abnormal 
occurrences  at  NRC-licensed  facilities, 
three  involving  medical  brachytherapy 
misadministrations  and  one  involving  a 
research  reactor  that  operated  without  a 
safety  system.  One  pool  irradiation 
facility  contamination  event,  two 
medical  misadministrations  (one 
■  sodium  iodide"  and  one 
brachytherapy),  and  one  industrial 
radiographer  overexposure  event  that 
were  reported  by  NRC  Agreement  States 
are  also  discussed.  The  report  also 
contains  information  updating  one 
previously  reported  abnormal 
occurrence  and  information  on  three 
other  events  of  interest. 

A  copy  of  the  report  is  available  for 
inspection  or  copying  for  a  fee  at  the 
NRC  Public  Document  Room.  2120  L 
Street  NW.  (Lower  Level),  Washington. 
DC  20555,  or  at  any  of  the  nuclear 
power  plant  Local  Public  Document 
Rooms  throughout  the  country. 

Copies  of  NUREG-0090,  Vol.  16.  No. 
2  (or  any  of  the  previous  reports  in  this 
series),  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Post  Office 
Box  37082,  Washington,  DC  20013- 
7082.  A  year's  subscription  to  the 
NUREGA)090  series  publication,  which 
consists  of  four  issues,  is  also  available. 

Copies  of  the  report  may  also  be 
purchased  from  the  National  Technical 
Information  Service.  U.S.  Department  of 
Commerce.  5285  Port  Royal  Road. 
Springfield.  VA  22161. 

Dated  at  Rockville.  MD  this  15lh  day  of 
October  1993. 

For  the  Nuclear  Regulatory  Commission. 
lohn  C  Hoyle, 

Assistant  Secretary  of  the  Commission. 
IFR  Doc.  93-25891  Filed  10-20-93;  8:45  am) 
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Advisory  Committee  on  Reactor 
Safeguards  (ACRS)  and  Advisory 
Committee  on  r4uclear  Waste  (ACNW); 
Proposed  Meetings 

In  order  to  provide  advance 
information  regarding  proposed  public 
meetings  of  the  ACRS  Subcommittees 
and  meetings  of  the  ACRS  full 
Committee,  of  the  ACNW.  and  the 
ACNW  Working  Groups  the  following 
preliminary  schedule  is  published  to 
reflect  the  current  situation,  taking  into 
account  additional  meetings  that  have 
been  scheduled  and  meetings  that  have 
been  postponed  or  cancelled  since  the 
last  list  of  proposed  meetings  was 
published  on  September  23, 1993  (58  FR 
49531).  Those  meetings  that  are  firmly 
scheduled  have  had.  or  will  have,  an 


individual  notice  published  in  the 
Federal  Register  approximately  15  days 
(or  more)  prior  to  the  meeting.  It  is 
expected  tfiat  sessions  of  ACRS  and 
ACNW  full  Committee  meetings 
designated  by  an  asterisk  (*)  will  be 
closed  in  whole  or  in  part  to  the  public. 
The  ACRS  and  ACNW  full  Committee 
meetings  begin  at  8:30  a.m.  and  ACRS 
Subcommittee  and  ACNW  Working 
Group  meetings  usually  begin  at  8:30 
a.m.  The  time  when  items  listed  on  the 
agenda  will  be  discussed  during  ACRS 
and  ACNW  full  Committee  meetings, 
and  when  ACRS  Subcommittee  and 
ACNW  Working  Group  meetings  will 
start  will  be  published  prior  to  each 
meeting.  Information  as  to  whether  a 
meeting  has  been  firmly  scheduled, 
cancelled,  or  rescheduled,  or  whether 
changes  have  been  made  in  the  agenda 
for  the  November  1993  ACRS  and 
ACNW  full  Committee  meetings  can  be 
obtained  by  contacting  the  Office  of  the 
Executive  Director  of  the  Committees 
(telephone:  301/492-4600  (recording)  or 
301/492-7288.  Attn:  Barbara  Jo  White) 
between  7:30  a.m.  and  4:15  p.m.  (EDT). 

ACRS  Subcommittee  Meetings 

Advanced  Boiling  Water  Reactors, 
October  26-27, 1993.  Bethesda.  MD. 
The  Subcommittee  will  begin  its  review 
of  the  NRC  staffs  Final  Safety 
Evaluation  Report  for  the  General 
Electric  Nuclear  Energy  (GE)  ABWR 
design. 

Thermal  Hydraulic  Phenomena. 
October  28. 1993.  Bethesda,  MD.  The 
Subcommittee  will  review  selected 
aspects  of  the  NRC-RES-sponsored 
ROSA-V  confirmatory  test  program 
being  developed  in  support  of  the 
Westinghouse  AP600  passive  plant 
design  certification  effort.  Specific 
review  topics  will  include:  facility 
design  modifications  and  additions,  the 
test  matrix,  and  instnunentation  and 
controls.  Also,  the  Subcommittee  will 
discuss  the  status  of  the  RES  contract 
with  Purdue  University  to  perform 
integral  thermal-hydrauHc  testing  in 
support  of  the  GE  Simplified  Boiling 
Water  Reactor  (SBWR)  passive  plant 
design.  A  portion  of  this  meeting  may  be 
closed  to  discuss  material  deemed 
proprietary  by  the  Westinghouse 
Electric  Corporation  (5  U.S.C 
552b(c)(4)). 

Computers  in  Nuclear  Power  Plant 
Operations/Ad  Hoc  Subcommittee  on 
Design  Acceptance  Criteria,  November 
2. 1993,  Bethesda,  MD.  The 
Subcommittees  will  review  Chapter  7, 
"Instrumentation  and  Control  Systems," 
of  the  Standard  Safety  Analysis  Report 
and  the  Associated  Certified  Design 
Material  (Tier  1)  for  the  ABWR  design, 
and  related  matters.  A  portion  of  this 


meeting  may  be  closed  to  discuss 
material  deemed  proprietary  by  GE  l5 
U.S.C.  552b(cM4)]. 

Safeguards  and  Security,  November  3, 
1993,  Bethesda,  MD.  The  Subcommittee 
will  review  the  proposed  Commission 
paper  on  Internal  Threat,  SECY-93-270. 
"Proposed  Amendments  to  10  CFR  part 
73  to  Protect  Against  Malevolent  Use  of 
Vehicles  at  Nuclear  Power  Plants,"  and 
safeguards  and  security  requirements  for 
the  GE  Advanced  Boiling  Water  Reactor 
design.  A  portion  of  this  meeting  may  be 
closed  to  discuss  safeguards  and 
security  information  [5  U.S.C. 
552b(c)(3)l. 

Planning  and  Procedures,  November 
3, 1993,  Bethesda,  MD.  (2  p.m.-4:30 
p.m.).  The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  A  portion  of  this  meeting  may 
be  closed  pursuant  to  5  U.S.C.  552b(c) 
(2)  and  (6)  to  discuss  organizational  and 
personnel  matters  that  relate  solely  to 
internal  personnel  rules  and  practices  of 
ACRS  and  matters  the  release  of  which 
would  represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Advanced  Boiling  Water  Reactors. 
November  16-17, 1993,  Bethesda.  MD. 
The  Subcommittee  will  continue  its 
review  of  the  NRC  staff's  Final  Safety 
EvaluaUon  Report  for  the  GE  ABWR 
design. 

Individual  Plant  Examinations, 
November  18. 1993.  Bethesda,  MD.  The 
Subcommittee  will  discuss  the:  (1) 
Status  of  and  insights  gained  from  the 
Individual  Plant  Examination  (IPE) 
Program,  (2)  general  status  of  the 
methodologies  used  by  the  licensees,  (3) 
status  of  resolution  of  generic  issues 
through  the  IPE  and  Individual  Plant 
Examination  of  External  Events  (IPEEE) 
programs,  and  (4)  general  status  of 
accident  management  programs. 

ABB-CE  Standard  Plant  Designs, 
December.  1993.  Bethesda,  MD.  The 
Subcommittee  will  begin  its  review  of 
the  Standard  Safety  Analysis  Report  for 
the  ABB-CE  System  80+  design. 

Planning  and  Procedures.  December 
8, 1993,  Bethesda.  MD  (4  p.m.-€  p.m.). 
The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  A  portion  of  this  meeting  may 
be  closed  pursuant  to  5  U.S.C  552b{c) 
(2)  and  (6)  to  discuss  organizational  and 
personnel  matters  that  relate  solely  to 
internal  personnel  rules  and  practices  of 
ACRS  and  matters  the  release  of  which 
would  represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Materials  and  Metallurgy.  December 
16. 1993.  Bethesda.  MD.  The 
Subcommittee  will  discuss  with 
representatives  of  the  NRC  staff  and 
NUMARC  regarding  steam  generator 
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operating  experiences  and  related 
rulemakins  activities. 

Thermal  Hydraulic  Phenomena, 
December  17, 1993,  Bethesda,  MD.  The 
Subcommittee  will  discuss  the  results  of 
the  NRC  staff's  inspection  of  GE's  QA 
Program  Plan  for  the  SBWR  GIST  Test 
Facility  and  TRACG  code.  A  portion  of 
this  meeting  may  be  closed  to  discuss 
information  deemed  proprietary  by  GE 
15  U.S.C  552b(c)(4)). 

Advanced  Boiling  Water  Feactors, 
January  25-26, 1994.  Bethesda.  MD.  The 
Subcommittee  will  review  any  residual 
issues  associated  with  the  ABWR  design 
and  prepare  a  proposed  ACRS  report  on 
ABWR  issues  for  consideration  by  the 
full  Committee. 

ACRS  Full  Committee  Meetings 

403rd  ACRS  Meeting.  November  4-6. 
1993,  Bethesda.  MD.  During  this 
meeting,  the  Committee  plans  to 
consider  the  foUowlng: 

A.  PRA  Working  Group  Final  Report- 
Review  and  comment  on  the  proposed 
PRA  Working  Group  Final  Report  and 
an  associated  Commission  paper. 
Representatives  of  the  NRC  staff  will 
participate. 

*B.  Revised  Security  Requirements — 
Review  and  comment  on  the  proposed 
Commission  paper  on  Internal  Threat, 
SECY-93-270.  "Proposed  Amendments 
to  10  CFR  part  73  to  Protect  Against 
Malevolent  Use  of  Vehicles  at  Nuclear 
Power  Plants."  and  safeguards  and 
security  requirements  for  the  GE  ABWR 
design.  A  portion  of  this  session  may  be 
closed  to  discuss  safeguards  and 
security  information  |5  U.S.C. 
552b(c)(3)l.  Representatives  of  the  NRC 
staff  will  participate. 

*C.  NRC-RES  ROSA  AP600 
Confirmatory  Test  Program — Review 
and  comment  on  the  adequacy  of  the 
proposed  text  matrix  and  modifications 
and  additions  to  the  ROSA  test  facility 
prior  to  initiation  of  the  RES  test 
program  in  support  of  the  AP600  design 
certification  review.  A  portion  of  this 
session  may  be  closed  to  discuss 
material  deemed  proprietary  by  the 
Westinghouse  Electric  Corporation  (5 
U.S.C.  552b(c)(4)l.  Representatives  of 
the  NRC  staff  will  participate. 

D.  Preapplication  Safety  Evaluation 
Report  (PSER)for  the  PRISM  Design- 
Review  and  comment  on  the  NRC  staffs 
drefl  PSER  for  the  PRISM  liquid-metal- 
cooled  reactor  design.  Representatives 
of  the  NRC  staff  will  participate. 

E.  Instrumentation  and  Control 
Systems  and  Certified  Design  Material 
for  the  ABWR  Design — Review  and 
comment  on  Chapter  7, 
"Instrumentation  and  Control  Systems." 
of  the  Standard  Safety  Analysis  Report 
lor  the  ABWR  design  and  Certified 


Etesign  Material  (Tier  1)  for  the 
Instrumentation  and  Control  Systems. 
Human  Factors.  Radiation  Protection, 
and  Piping  Design.  Representatives  of 
the  NRC  staff  and  GE  will  participate. 

F.  Regulatory  Treatment  of  Non- 
Safety  Systems — Review  and  comment 
on  the  draft  Commission  paper  that 
includes  proposed  NRC  staff  positions 
on  issues  related  to  the  regulatory 
treatment  of  non-safety  systems. 
Representatives  of  the  NRC  staff  will 
participate. 

G.  Technical  Training  Programs — 
Hear  a  briefing  by  and  hold  discussions 
with  representatives  of  the  NRC's  Office 
for  Analysis  and  Evaluation  of 
Operational  Data  (AEOD)  on  the 
technical  training  programs  being 
developed  by  AEOD  for  the  Technical 
Training  Center  in  Chattanooga. 
Tennessee. 

•H.  Westinghouse  Analytical  and 
Experimental  Programs  Related  to  the 
AP600  Passive  Plant  Design 
Certification — Hear  briefings  by  and 
hold  discussions  with  representatives  of 
the  Westinghouse  Electric  Corporation 
and  the  NRC  staff  regarding  the 
Westinghouse  analytical  and 
experimental  programs  related  to  the 
AP600  passive  plant  design  certification 
effort.  A  portion  of  this  session  may  be 
closed  to  discuss  information  deemed 
proprietary  by  the  Westinghouse 
Electric  Corporation  [5  U.S.C. 
552b{c)(4)]. 

I.  Resolution  of  ACRS  Comments  and 
Recommendations — Discuss  responses 
from  the  NRC  Executive  Director  for 
Operations  to  recent  ACRS  comments 
and  recommendations. 

*J.  Report  of  the  Planning  and 
Procedures  Subcommittee — ^Hear  a 
report  of  the  Planning  and  Procedures 
Subcommittee  on  matters  related  to  the 
conduct  of  ACRS  business.  A  portion  of 
this  session  may  be  closed  pursuant  to 
5  U.S.C.  552B(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS  and  matters 
the  release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

K.  ACRS  Subcommittee  Activities — 
Hear  a  report  and  hold  a  discussion 
regarding  the  activities  of  the  Advanced 
Boiling  Water  Reactors  Subcommittee. 

L.  Future  Activities — Discuss  topics 
proposed  for  consideration  by  the  full 
Committee  during  future  meetings. 

M.  Miscellaneous — Discuss 
miscellaneous  matters  related  to  the 
conduct  of  Committee  activities  and 
complete  discussion  of  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 


404th  ACRS  Meeting.  December  9-11. 

1993.  Bethesda,  MD.  Agenda  to  be 
announced. 

405th  ACRS  Meeting.  January  6-8. 

1994.  Bethesda.  MD.  Agenda  to  be 
announced. 

406th  ACRS  Meeting.  February  10-12. 
1994.  Bethesda.  MD.  Agenda  to  be 
announced. 

ACNW  Full  Committee  Meetings 

58th  ACNW  Meeting.  October  27-28. 
1993,  Holiday  Inn.  Bethesda.  MD. 
During  this  meeting,  the  Committee 
plans  to: 

A.  Continue  discussions  of  matters 
related  to  implementation  plans  for 
future  ACNW  activities,  including  the 
preparation  of  reports  on  ACNW 
protocols,  topics  for  review,  and 
resource  requirements. 

•B.  Continue  discussions  of  matters 
related  to  the  appointment  of  new 
members,  and  organizational  and 
personnel  matters  related  to  the  ACNW 
members  and  ACNW  staff.  A  portion  of 
this  session  may  be  closed  to  public 
attendance  to  discuss  information  the 
release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacv  pursuant  to  5  U.S.C. 
552b(c)(6). 

C.  Hear  reports  from  ACNW  members 
and  staff  on  recent  technical  meetings 
that  they  have  attended.  Topics  will 
include:  radionuclide  migration  and 
related  near-field  phenomena, 
hydrological  research,  the  Exploratory 
Studies  Facility,  and  surface-based 
testing  associated  with  the  Yucca 
Mountain  Project.  Representatives  of  the 
NRC  staff  will  participate,  as 
appropriate. 

*D.  Elect  ACNW  officers  for  CY  1994. 
This  session  will  be  elosed  pursuant  to 
5  U.S.C.  552b(c)(6l  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

E.  Discuss  topics  proposed  for 
consideration  during  future  ACNW 
meetings. 

F.  Hear  a  briefing  by  and  hold 
discussions  with  representatives  of  the 
NRC's  Office  for  Analysis  and 
Evaluation  of  Operational  Data  (AEOD) 
on  technical  training  programs  being 
developed  by  AEOD  for  the  Technical 
Training  Center  in  Chattanooga, 
Tennessee. 

G.  Miscellaneous — Discuss 
miscellaneous  matters  related  to  the 
conduct  of  Committee  activities  and 
complete  discussion  of  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 


54384 


Federal  Register  /  Vol.  58.  No.  202  /  Thursday.  October  21,  1993  /  Notices 


59th  ACNW  Meeting.  November  15- 
16. 1993.  Bethesda.  MD.  Agenda  to  be 
announced. 

60th  ACNW  Meeting.  December  15. 
1993.  St.  Tropez  All  Suite  Hotel.  Las 
Vegas.  NV.  Agenda  to  be  announced. 

AC^JW  Working  Group  Meetings 

Characterization  of  the  Unsaturated 
Zone  Flow  and  Transport  Properties. 
December  14. 1993.  St.  Tropez  All  Suite 
Hotel.  Las  Vegas.  NV.  The  Working 
Group  will  examine  the  relationships 
between  precipitation,  recharge,  and 
flux  through  the  unsaturated  zone  at  the 
proposed  Yucca  Mountain  site,  and  the 
adequacy  of  ongoing  field  studies  to 
ascertain  these  relationships.  Emphasis 
will  be  placed.on  the  modeling  of  flow 
in  the  unsaturated  zone,  alternative 
conceptual  models  of  fracture  versus 
matrix  flow,  and  conditions  under 
which  fracture  flow  can  be  shown  to 
predominate.  The  Working  Group  will 
also  focus  on  the  recharge  term  in 
hydrogeologic  models,  alternative 
conceptual  models  for  how  and  where 
regional  recharge  occurs,  and  the  effect 
of  assumptions  about  recharge  on  model 
results. 

Dated:  October  15, 1993. 
John  C  Hoyle, 

Advisory  Committee  Management  Officer 
(FR  Doc.  93-25890  Filed  10-20-93;  8:45  ami 
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Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  Meeting  on 
Ptanning  and  Procedures;  Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
November  3. 1993,  room  P-422,  7920 
Norfolk  Avenue,  Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
certain  portions  that  may  be  closed 
pursuant  to  5  U.S.C.  552b(c)  (2)  and  (6) 
to  discuss  organizational  and  personnel 
matters  that  relate  solely  to  internal 
personnel  rules  and  practices  of  ACRS 
and  mdtters  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  Novembers.  1993— 2 p.m. 
Until  4:30  p.m. 

The  Subconunittee  will  discuss 
proposed  ACRS  activities,  practices  and 
procedures  for  conducting  the 
Committee  business,  and  organizational 
and  personnel  matters  relating  to  ACRS 
and  its  staff.  The  purpose  of  this 
meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 


actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

Furtner  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefore  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person.  Dr. 
John  T.  Larkins  (telephone  301/492- 
4516)  between  7:30  a.m.  and  4:15  p.m., 
EDT.  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  five  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 

Dated:  October  13. 1993. 
Sam  Duraiswamy, 
Chief  Nuclear  Reactors  Branch. 
(FR  Doc.  93-25884  Filed  10-20-93;  8:45  ami 
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Advisory  Committee  on  Reactor 
Safeguards;  Joint  Meeting  of  the  ACRS 
Sut)Commlttee  on  Computers  in 
Nuclear  Power  Plant  Operations  and 
Ad  Hoc  Sutx:ommittee  on  Design 
Acceptance  Criteria 

The  ACRS  Subcommittee  on 
Computers  in  Nuclear  Power  Plant 
Operations  and  the  Ad  Hoc  " 
Subcommittee  on  Design  Acceptance 
Criteria  will  hold  a  joint  meeting  on 
November  2. 1993,  Room  P-110,  7920 
Norfolk  Avenue,  Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
portions  that  may  be  closed  to  discuss 
information  deemed  proprietary  to 
General  Electric  Nuclear  Energy  (GE)  (5 
U.S.C.  552b{c)(4)l. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday.  November  2,  1993— 8:30  a.m. 
Until  the  Conclusion  of  Business 

The  Subcommittees  will  review 
Chapter  7,  "Instrumentation  and  Control 
Systems,"  of  the  Standard  Safety 


Analysis  Report  and  associated  Certified 
Design  Material  (Tier  1)  for  the  ABWR 
design,  and  related  matters.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 
Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants.  GE  representatives,  and 
other  interested  persons  regarding  this 
review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer,  Mr. 
Douglas  Coe  (telephone  301/492-8972) 
between  7:30  a.m.  and  4:15  p.m.  (EDT). 
Persons  planning  to  attend  this  meeting  • 
are  urged  to  contact  the  above  named 
individual  five  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 

Dated:  October  14. 1993. 
Sam  Duraiswamy, 
Chief  Nuclear  Reactors  Branch. 
[FR  Doc.  93-25885  Filed  10-20-93;  8:45  am) 
BILUNO  COOC  7SW-01-M 


Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  Meeting  on 
Safeguards  and  Security 

The  ACRS  Subcommittee  on 
Safeguards  and  Security  will  hold  a 
meeting  on  November  3, 1993,  room  P- 
110,  7920  Norfolk  Avenue,  Bethesda, 
MD. 
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The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  to  discuss 
safeguards  and  security  information  [5 
U.S.C  552{c)(3)l. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  November  3.  1993 — 8:30 
a.m.  Until  the  Conclusion  of  Business 

The  Subcommittee  will  review  the 
proposed  Commission  paper  on  Internal 
Threat.  SECY-93-270,  "Proposed 
Amendments  to  10  CFR  part  73  to 
Protect  Against  Malevolent  Use  of 
Vehicles  at  Nuclear  Power  Plants,"  and 
safeguards  and  security  requirements  for 
the  GE  Advanced  Boiling  Water  Reactor 
design.  The  purpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
conciurence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
bcf  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  With 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  sdieduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefcw  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer,  Mr. 
Herman  Alderman  (telephone  301/492- 
7750)  between  7:30  a.m.  and  4:15  p.m. 
(EDT)-  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  five  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  that  may  have 
occurred. 


Dated:  October  14, 1993. 
Sara  Duruswuny. 
Chief,  Nuclear  Reocton  Branch. 
|FR  Doc.  93-25886  Filed  10-20-93;  8:45  ami 

nUMO  COM  7M»-01-M 

Draft  NUREG:  Issuance  Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  draft  report  entitled 
"Revised  Analyses  of  Decommissioning 
for  the  Reference  Pressurized  Water 
Reactor  Power  Station"  (NUREG/CR- 
5884).  This  draft  report,  prepared  for  the 
NRC  by  Battelle  Pacific  Northwest 
Laboratories  (PNL).  is  available  for 
review  and  comment. 

The  draft  report  presents  the  results  of 
a  review  and  reevaluation  of  the  1978 
pressurized  water  reactor  (PWR) 
decommissioning  study  (NUREG/CR- 
0130)  and  subsequent  addenda  which 
addressed  technology,  safety  and  cost 
issues  associated  with  decommissioning 
a  large  nuclear  power  plant.  This 
reevaluation  was  performed  to  update 
the  current  cost  estimates  to 
decommission  the  reference  PWR  which 
was  Trojan. 

This  report  should  be  viewed  as  a  Hrst 
step  in  developing  a  more  parametric 
approach  to  estimating 
decommissioning  costs  and  comments 
on  the  usefulness  of  such  an  approach 
are  requested.  The  NRC  staff  is 
particularly  interested  in  comments  on 
the  usefulness  of  the  present  report  in 
terms  of  preparation  of  case  specific 
parametric  analyses.  The  boiling  water 
rector  (BWR)  reevaluation  underway  at 
this  time  will  incorporate  additional 
parametric  analyses  to  permit  a  more 
comprehensive  look  at 
decommissioning  costs.  This  report  Will 
be  issued  in  early  1994  for  public 
comment  The  results  of  these  studies, 
including  input  from  the  public,  will  be 
utilized  by  the  NRC  staff  as  part  of  its 
effort  to  determine  if  revisions  of  the 
decommissioning  regulations  are 
warranted. 

A  separate  draft  report,  NUREG/CR — 
6054,  entitled  "Estimating  Pressurized 
Water  Reactor  Decommissioning  Costs" 
is  also  being  issued  which  describes  a 
computer  program  developed  by  PNL 
and  used  in  the  development  of 
NUREG/CR-5884  to  arrive  at  the  cost 
estimates.  This  draft  report  has  been 
prepared  in  the  form  of  a  user's  manual. 
The  NRC  staff  is  considering  use  of  the 
program  in  evaluating  licensee 
submittals  of  their  decommissioning 
cost  estimates.  This  report  is  also  being 
issued  for  public  comment. 

NUREG/CR-5884  and  NUREG/CR- 
6054  are  not  a  substitute  for  NRC 
regulations,  and  compliance  is  not 


required.  The  approaches  and/or 
methods  described  in  these  NUREG/CRs 
are  provided  for  information  only. 
Publication  of  the  reports  does  not 
necessarily  constitute  NRC  approval  or 
agreement  with  the  information  cited 
therein. 

Copies  of  NUREG/CR-5884  and 
NUREG/CR-6054  may  be  purchased 
from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  P.O. 
Box  37082,  Washington.  DC  20013- 
7082.  Copies  are  also  available  from  the 
National  Technical  Information  service. 
5285  Port  Royal  Road,  Springfield, 
Virginia  22161.  A  copy  is  also  available 
for  inspection  and/or  copying  for  a  fee 
in  the  NRC  Public  Document  Room, 
2120  L  Street,  NW.  (Lower  Level), 
Washington,  DC. 

Free  single  copies  of  draft  NUREG/ 
CR-5884  and/or  NUREG/CR-6054  may 
be  requested  by  those  considering 
public  comment  by  writing  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Copies  of  the 
software  for  NUREG/CR-6054  will  be 
made  available  by  contacting  the  NRC 
Project  Manager,  George  J.  Mencinsky, 
at (301)  492-3735. 

Comments  on  the  draft  reports  should 
be  sent  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Mail  Stop  P-223.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Copies  of  the  comments 
received  may  be  examined  at  the  NRC 
Public  Docimient  Room  at  2120  L  Street. 
NW.  (Lower  Level),  Washington,  DC. 
Comments  will  be  most  helpful  if  they 
are  received  by  December  31,  1993. 

For  further  mformation  contact 
George ).  Mencinsky.  Radiation 
Protection  and  Health  Effects  Branch. 
Mail  Stop  NLS-139.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  492-3735. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  October.  1993 

For  the  Nuclear  Regulatory  Commission. 
Bill  M.  Morris, 

Director,  Division  of  Regulatory  Applications 
Office  of  Nuclear  Regulatory  Research. 
|FR  Doc.  93-25888  Filed  10-20-93;  8:45  amj 
BILUNO  coot  78M-ei-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  SutMfnitled  for  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Papeovorii  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
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Management  and  BudRet  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Statement  of 
Authority  to  Act  for  Employee 

(2)  Form(s)  submitted:  SI-10 

(3)  OMB  Number:  3220-0034 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  firom  date  of 
OMB  approval 

(5)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  in  the 
method  of  collection 

(6)  Frequency  of  response:  On  occasion 

(7)  Respondents:  Inaividuals  or 
households.  Businesses  or  other  for- 
profit 

(8)  Estimated  annual  number  of 
respondents:  400 

(9)  Tofa7  annual  responses:  400 

(10)  Average  time  per  response:  .1  hours 

(11)  Total  annual  reporting  hours:  40 

(12)  Collection  description:  Under  20 
CFR  335.2.  the  Railroad  Retirement 
Board  (RRB)  accepts  claims  for 
sickness  benefits  executed  by  other 
than  the  sick  or  injured  employees, 
provided  the  RRB  has  the  information 
needed  to  satisfy  itself  that  the 
delegation  should  be  made. 

Additional  Information  or  Comments 

Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Dennis 
Eagan,  the  agency  clearance  officer 
(312-751-4693).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board.  844  North  Rush 
Street.  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget,  room  3002.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Dennis  Eagan, 
Qearance  Officer. 
IFR  Doc  9^25813  Filed  10-20-93:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  fto.  34-33055;  File  No.  SR-CHX- 
•3-25] 

Self-Regulatory  Organizations;  Rling 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the  Chicago 
Stock  Exchange,  Inc.  to  Establish  a 
Policy  Concerning  the  Designated 
Primary  IMarfcet  Maker  of  a  Basket 
"Clearing  the  Post" 

October  15. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act"),  15  U.S.C  78s(b)(l),  notice  is 
hereby  given  that  on  October  13, 1993, 
the  Chicago  Stock  Exchange,  Inc. 
("CHX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  pubUshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX  proposes  to  publish  to 
members  the  following  policy 
concerning  the  Designated  Primary 
Market  Maker  ("DPM")  in  a  Basket 
(Exchange  Article  XXVI)  and  "clearing 
Ihe  post:" 

The  Designated  Primary  Market 
Maker,  as  that  term  is  used  in  the 
Exchange's  new  rules  concerning  basket 
trading  (Article  XXXVI),  may  comply 
with  the  Exchange's  "Clearing  the  Post" 
Rules  by  using  an  electronic  order 
delivery  system  to  send  an  order  to  a 
specialist's  post  for  execution.  In  the 
event  that  such  order  is  not  executed  by 
the  specialist  within  ten  seconds,  the 
Designated  Primary  Market  Maker  may 
send  that  order  to  another  exchange  for 
execution.  If  the  Designated  Primary 
Market  Maker  sends  an  order  to  another 
exchange  because  the  order  was  not 
executed  by  the  specialist,  but  there  are 
public  orders  in  the  specialist's  book  at 
the  same  price  that  could  have  been 
executed  against  the  Designated  Primary 
Market  Maker's  order  if  the  Designated 
Primary  Market  Maker's  order  had  been 
executed  at  the  post,  the  specialist  shall 
still  be  obligated  to  execute  those  orders 
(up  to  the  size  of  the  Designated  Primary 
Market  Maker's  order)  at  such  orders' 
limit  price. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  change 
is  to  publish  to  members  an  Exchange 
policy,  concerning  the  manner  in  which 
the  DPM  for  a  basket  may  clear  the  post. 

The  proposed  policy  would  permit 
the  DPM  to  clear  the  post  electronically 
rather  than  physically  walking  to  the 
specialists'  posts  of  all  the  stocks 
underlying  a  basket.  If.  after  sending  an 
order  to  a  specialist,  the  DPM  does  not 
get  a  response  within  10  seconds,  the 
DPM  would  be  permitted  to  send  the 
order  to  another  exchange  for  execution. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the  Act 
in  that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose  a 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  rule  Change  Received  From 
Members,  Participants  or  Others 

The  proposed  rule  change  has  been 
endorsed  by  the  Exchange's  Floor 
Procedure  Committee. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  foregoing  rule  change  constitutes 
a  stated  poUcy.  practice  or 
interpretation  with  respect  to  the 
meaning,  administration  or  enforcement 
of  an  existing  rule  of  the  Exchange  and 
therefore  has  become  effective  pursuant 
to  section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  rule  19b— 4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purpose  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
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arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
coramimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NfW., 
Washington,  DC  20549.  Copies  of  the 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-93-25 
and  should  be  submitted  by  November 
12, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Marsarat  H.  McFarland, 

Depu  ty  Secretary. 

|FR  Doc.  93-25942  Filed  10-20-93;  8:45  am] 
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[R«i«8S6  No.  34-33056;  FIto  No.  SR-CHX- 
93-44] 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  l>y  ttte  Chicago 
Stocli  Exchange,  Inc.  to  Waive 
Exchange  Transaction  Fees  on  Trades 
in  the  Chicago  Basket 

October  15, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  October  13, 1993, 
the  Chicago  Stock  Exchange,  Inc. 
("CHX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11,  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
froni  interested  persons. 

I.  Self-Regulati»7  Oi^anization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX  proposes  to  waive,  through 
December  31, 1993,  Exchange 


transaction  fees.  The  text  of  the 
proposed  rule  change  is  italicized: 


(c)  Transaction 
Fee  Schedule 
Round  Lots/ 
Mixed  Lots. 


45  cents  per  100  shares. 


per 


Odd  Lots 


SlOO      maximum 

trade. 
35  cents  per  trade. 
S400  maximum  monthly 

fee. 


The  above  fees  shall  not  apply  to 
tmnsactions  in  the  Chicago  Basket 
("CXM")  thmugh  December  31.  1993. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  change 
is  to  waive  certain  Exchange  fees  for 
trades  in  the  Chicago  Basket,  through 
December  31, 1993. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(4)  of  the 
Act  in  that  it  provides  for  the  equitable 
allocation  of  reasonable  fees  and  other 
charges  among  members  using  its 
facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose  a 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 


m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  Rule  19b-4  thereunder.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communijcations  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-93-24 
and  should  be  submitted  by  November 
12. 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  93-25943  Filed  10-20-43;  8:45  am] 
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[Retaase  No.  34-33068;  FH*  Na  SR-CHX- 
93-27] 

Self-Regu  I  ;3tory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
Chicago  Stocli  Exchange,  inc.  To 
Establish  a  PoUcy  Concerning  the 
Designated  Primary  Martiet  U^ker  and 
the  Registered  iMaritet  VUker  of  a 
Bastiet 

October  15. 1993. 

Pursuant  to  section  19(bMl)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C  78s(b){l).  noUce  is 
hereby  given  that  on  October  13. 1993. 
the  Chicago  Stock  Exchange,  hic 
C'CHX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1. 11  and  III 
below,  which  Items  have  l>een  prepared 
by  the  self- regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  cor'! men ts  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Snbstance  of 
the  Proposed  Rnle  Change 

The  CHX  proposes  to  publish  to 
members  an  interpretation  and  policy 
concerning  the  interactions  between  the 
Designated  Primary  Marlcet  Maker 
("DPM")  and  the  Registered  Market 
Makers  ("RM")  in  trading  the  Chicago 
Basket  ("CXM").* 

II.  Self-Regnlatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  fir  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


>  Today,  th«  Commission  is  approving  a  proposed 
rule  change  by  the  CHX  which  amends  the  Rule* 
of  the  Exchange  to  establish  rules  aDowing  Cor  and 
governing  the  trading  of  standardized  baskets  on  the 
Exchange  Floor,  and  to  trade  a  speciflc  basket 
product  to  be  known  u  the  Chicago  ~CHX"  Basket. 
See  Securities  Exchange  Act  Reteeea  Na  34-330S3 
(October  IS.  1993)  (order  approving  Pile  Na  SR- 
CHX-93-18). 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  change 
is  to  clarify  that  Article  XXXIV,  Rule  8 
of  the  Exchange's  rules  providing  for  a 
two-thirds/one-third  parity  between  a 
specialist  and  registered  market  makers 
in  the  same  issue  will  also  apply  to 
trades  in  the  CXM. 

The  Exchange  proposes  to  adopt  the 
following  interpretation  to  Article 
XXXIV.  Rule  8: 

.01    When  the  Designated  Primary  Market 
Maker  and  a  Registered  Market  Maker,  as 
those  terms  are  used  in  Article  XXXVl,  are 
both  displaying,  through  the  quotation 
system,  the  same  bid  or  offer  price  for  a 
basket,  the  Designated  Primary  Market  Maker 
and  the  Registered  Marliet  Maker  will  Im 
entitled  to  participate  in  transactions  on  a  ^ 
to  Vi  parity,  respectively,  up  to  the  size  of 
their  displayed  quotations,  [i.e.,  the 
Designated  Primary  Market  Maker  is  entitled 
to  twice  the  size  of  a  Registered  Market 
Maker's  order  up  to  the  size  of  the  Designated 
Primary  Market  Maker's  quotation. 
Conversely,  ■  Registered  Market  Maker  is 
entitled  to  participate  at  */^  the  size  of  the 
Designated  Primary  Market  Maker's  order  up 
to  the  size  of  the  Registered  Market  Maker's 
displayed  quotation.)  In  the  event  that  the 
Designated  Market  Maker  or  a  Registered 
Market  Maker  has  not  displayed  a  size  greater 
than  or  equal  to  the  size  he  or  she  would  be 
entitled  to  based  on  the  V>  to  '/>  parity,  the 
Designated  Market  Maker  or  a  Registered 
Market  Maker,  as  the  case  may  be,  shall  only 
particiftate  up  to  their  displayed  size. 

Simultaneously  with  this  filing,  the 
Exchange  has  requested  temprarary 
accelerated  approval  (for  60  days)  of  the 
proposal.! 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the  Act 
in  that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest 

B.  Self-Regulatory  Orgpnization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose  a 
burden  on  competition. 


*S«*  Secnritias  Exchange  Ad  Reiaaaa  Na  34- 
330S7  (October  IS,  1993)  (order  granting  temporary 
accelerated  approval  of  File  No.  SR-CHX-93-26). 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  proposed  rule  change  has  been 
endorsed  by  the  Exchange's  Floor 
Procedure  Committee. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U,S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-93-27 
and  should  be  submitted  by  November 
12, 1993. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Margaret  H.  McFarUnd, 

Deputy  Secretary. 

|FR  Doc.  93-25944  Filed  10-20-93;  8:45  ami 
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(RelaaM  No.  34-33052;  File  No.  SR-NASO- 
93-66] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  tt>e 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Codification  of 
Basic  Requirements  Respecting 
Access  to  the  Use  of  the  OTC  Bulletin 
Board  Service 

October  15, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  October  8,  1993  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
flled  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Pursuant  to  section  19(b)(1)  of  the  Act 
and  Rule  19b-4  thereunder,  the  NASD 
has  filed  this  proposed  rule  change  to 
codify  the  existing  requirements 
respecting  access  to  and  use  of  the  OTC 
Bulletin  Board  service  ("OTCBB"). 
Following  is  the  full  text  of  the 
proposed  codification  that  would 
appear  as  a  discrete  section  in  the  NASD 
Manual.  (Proposed  new  language  is 
italicized.) 

OTC  Bulletin  Board  Service  Bules 
Applicability 

Section  1.  These  rules  shall  be  known 
as  the  "OTC  Bulletin  Board  Rules"  and 
gowm  the  operation  and  use  of  the  OTC 
Bulletin  Board  service  ("OTCBB"  or 
"Service")  by  broker-dealers  admitted  to 
membership  in  the  National  Association 
of  Securities  Dealers,  Inc.  ("NASD")  and 
their  associated  persons.  Unless 
otherwise  indicated,  the  requirements  of 
the  OTC  Bulletin  Board  Pules  are  in 
addition  to  the  requirements  contained 
in  the  NASD's  Rules  of  Fair  Practice,  By- 
Laws,  Schedules  to  the  By-Laws,  and 
Rules  of  Practice  and  Procedure  for  the 
Automated  Confirmation  Transaction 
Service. 

Operation  of  the  Service 

Section  2.  The  OTCBB  provides  an 
electronic  quotation  medium  for 
subscribing  members  to  reflect  market 
making  interest  in  OTCBB-eligible 
securities.  Subscribing  market  makers 
can  utilize  the  Service  to  enter,  update, 
and  display  their  proprietary  quotations 
in  ndividual  securities  on  a  real-time 


basis.  Such  quotation  entries  may 
consist  of  a  priced  bid  and/or  offer;  an 
unpriced  indication  of  interest 
(including  "bid  wanted"  or  "offer 
wanted"  indications);  or  a  bid/offer 
accompanied  by  a  modifler  to  reflect 
unsolicited  customer  interest.  A 
subscribing  market  maker  can  also 
access  the  proprietary  quotations  that 
other  firms  have-entered  into  the  Service 
along  with  highest  bid  and  lowest  offer 
(i.e.,  an  inside  bid-ask  calculation)  in 
any  OTCBB-eligible  security  with  at 
least  two  market  makers  displaying  two- 
sided  markets. 

OTCBB-Eligible  Securities 

Section  3.  The  following  categories  of 
securities  shall  be  eligible  for  quotation 
in  the  Service: 

(a)  any  domestic  equity  security  that 
is  not  listed  on  The  Nasdaq  Stock 
Market  or  a  registered  national 
securities  exchange  in  the  U.S.;  and 

(b)  any  foreign  equity  security  or 
American  Depositary  Receipt  ("ADR") 
that  is  not  listed  on  The  Nasdaq  Stock 
Market  or  a  registered  national 
securities  exchange  in  the  U.S. 

Requirements  Applicable  to  Market 
Makers 

Section  4.  Market-maker  participation 
in  the  OTCBB  is  voluntary  and  open  to 
any  NASD  member  firm  that:  satisfies 
the  financial/operational  requirements 
applicable  to  member  firms  engaged  in 
over-the-counter  market  making; 
subscribes  to  Level  3  Nasdaq 
Workstation  service;  and  demonstrates 
compliance  with  (or  qualifies  for  an 
exception  from)  Rule  15c2-l  1  [17  CFR 
240.1 5c2-l  1)  under  the  Securities 
Exchange  Act  of  1934  at  the  time  of 
initiating  (or  resuming)  the  quotation  of 
any  OTCBB-eligible  security  in  the 
Service.  Section  4  of  Schedule  H  to  the 
NASD  By-Laws  sets  forth  the  procedure 
for  demonstrating  compliance  with  Rule 
15C2-11. 

OTCBB-eligible  securities  that  meet 
the  frequency-of-quotation  requirement 
for  the  so  called  "piggyback"  exception 
in  paragraph  (p(3)(i)  of  Rule  15c2-ll 
are  identified  in  the  Service  as  "active" 
securities.  A  member  can  commence 
market  making  in  any  active  security  by 
registering  as  a  market  maker  through  a 
Nasdaq  Workstation  at  the  firm.  In  all 
other  instances,  a  member  must  follow 
the  procedure  contained  in  Section  4  of 
Schedule  H  to  become  qualified  as  a 
market  maker  in  a  particular  OTCBB- 
eligible  security.' 


(a)  Permissible  Quotation  Entries. 

1.  A  member  firm  that  has  qualified 
as  a  market  maker  in  a  particular 
OTCBB-eligible  security  may  enter  into 
the  Service  a  priced  bid  and/or  offer,  an 
unpriced  indication  of  interest 
(including  "bid  wanted"  and  "offer 
wanted"  indications)  or  a  bid  or  offer 
accompanied  by  a  modifier  to  reflect 
unsolicited  customer  interest.  Every 
quotation  entry  must  include  the 
appropriate  telephone  number  for  the 
firm's  trading  desk. 

2.  A  priced  bid  and/or  offer  entered 
into  the  Service  for  a  domestic  equity 
security  must  be  firm  up  to  the 
minimum  quotation  size  specified  in 
Section  5  of  Schedule  H  to  She  NASD 
By-Laws.  This  firmness  requirement 
applies  only  during  normal  business 
hours,  i.e.,  9:30  a.m.  to  4  p.m.  E.T. 

3.  A  priced  bid  and/or  offer  entered 
into  the  Service  for  a  foreign  equity 
security  or  an  ADR  shall  be  non-firm.^ 
Moreover,  a  market  maker  is  only 
permitted  to  update  quofption  entries  in 
such  securities  twice  daily,  i.e.,  once 
between  8:30  a.m.  and  9:30  a.m.  E.T, 
and  once  between  noon  and  12:30  p.m. 
E.T. 3 

(b)  Voluntary  Termination  of 
Registration. 

A  market  maker  can  voluntarily 
terminate  its  registration  in  an  OTCBB- 
eligible  security  by  withdrawing  its 
quotations  in  that  security  from  the 
Service.  The  firm  may  re-register  to 


'  On  February  28,  1 992.  the  Securities  and 
Exchange  Commission  granted  the  NASD's  request 
to  create  a  limited  exemption  from  Rule  15c2-l  1 
that  permits  a  broker-dealer  to  publish  in  or  submit 
to  a  quotation  medium  quotations  for  a  security 


immediately  after  such  security  is  no  longer 
authorized  for  quotation  in  The  Nasdaq  Stock 
Market,  without  having  information  specified  by  the 
Bute.  This  exemption  is  only  available  if  all  the 
following  conditions  are  satisfied: 

(1)  the  security's  removal  was  attributable  solely 
to  the  issuer's  failure  to  satisfy  the  revised 
maintenance  standards  approved  in  Release  No. 
34-29638  (August  30.  1991).  56  ffl  44108 
(September  6.  1991): 

(21  t)»e  security  must  have  been  quoted 
continuously  in  The  Nasdaq  Stock  Market  during 
the  thirty  calendar  days  preceding  its  delisting 
exclusive  of  any  trading  halt  not  exceeding  one  day 
to  permit  the  dissemination  of  material  news 
concerning  the  security's  issuer, 

(3)  the  issuer  must  not  be  the  subject  of 
bankruptcy  proceedings: 

(4)  the  issuer  must  be  current  in  its  reporting 
pursuant  to  section  13(a)  or  15(d)  of  the  Exchange 
Act;  and 

(5)  a  broker^dealer  relying  upon  this  exemption 
must  have  been  a  market  maker  registered  with  the 
NASD  in  the  security  during  the  thirty  day  period 
preceding  its  removal  from  TVie  Nasdaq  Stock 
Market. 

»  The  non-firm  or  indicative  nature  of  a  priced 
entry  in  a  foreign  or  ADR  issue  is  specifically 
identified  on  the  montage  of  market  marker 
quotation  accessible  through  the  Nasdaq 
Workstation  service  for  this  subset  (^OTCBB- 
eligible  securities. 

'  Examples  of  entries  that  would  be  considered  an 
update  include  a  atarket  maker  inserting  a  new, 
non-firm  priced  quotation,  substituting  an  unpriced 
indication  for  a  non-firm  priced  entry,  or  an  initial 
registraOon  without  a  price. 
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quote  the  security  by  satisfying  the 
requirements  specified  above  in  this 
Section. 

Transaction  Reporting 

Section  5.  Member  firms  that  affect 
transactions  in  OTCBB-ehgible 
securities  shall  report  them  pursuant  to 
the  requirements  of  Part  XIU  of 
Schedule  D  to  the  NASD  By-Laws. 

n.  Self-Regnlatory  Organization's 
Stalemcnl  of  the  Purpose  of.  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  flling  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  r  le  change  and  discussed  any 
comment  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B).  and  (Q  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Begulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Bale 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  codify  various  operational 
requirements  that  the  Commission  has 
approved  since  the  OTCBB  was 
launched  as  a  pilot  program  on  June  1. 
1990.  More  specifically,  these 
requirements  are  contained  in  the 
following  Rule  19b-4  filing  made  by  the 
NASD:  (1)  File  No.  SR-NASD-88-19  (as 
amended),  approved  in  Securities 
Exchange  Act  Release  No.  27975  (May 
30, 1990)  and  containing  the  basic 
operational  requirements  for  the 
OTCBB;  (2)  File  No.  SR-NASD-90-37. 
approved  in  Securities  Exchange  Act 
Release  No.  28404  (August  31. 1990). 
and  expanding  by  one-half  hour 
quotation-update  period  applicable  to 
market  makers  in  foreign/ ADR  issues; 
(3)  File  No.  SR-NASD-91-12,  approved 
in  Securities  Exchange  Act  Release  Na 
29261  (May  31, 1991),  and  establishing 
a  firmness  requirement  for  all  price 
bids/offers  in  domestic  equity  securities; 
and  (4)  File  No.  SR-NASD-91-38. 
approved  in  Securities  Exchange  Act 
Release  No.  29616  (August  27, 1991) 
and  establishing  the  parameters  for  an 
inside  bid-ask  calculation.* 


•  For  any  aquity  Mcurity  quoted  in  the  OTCBB. 
an  insida  bid-^k  cmlculation  (l.«..  lh«  highest  bid 
and  knvest  offer  being  diiplayed  by  market  makers 
rsgtala«d  in  a  penicular  Mcurity)  ia  available  only 
If  the  security  has  al  keest  two  registered  market 
makers,  each  displaying  a  period  bid  and  offer.  If 
additional  market  markers  are  displaying  either  one 
or  iwo-sided  quotations,  those  entries  are  also 


Additionally,  the  codiRed  language 
references  two  recently-approved 
regulatory  initiatives  affecting  the 
OTCBB  and  participating  member  firms: 
(1)  File  No.  SR-NASD-92-48— real-time 
trade  reporting  requirements  for  OTC 
equity  securities  (Securities  Exchange 
Act  Release  No.  32647.  |uly  16. 1993) 
and  (2)  File  No.  SR-NASD-93-17— 
revised  minimum  quotation  size 
requirements  for  OTCBB  market  maker 
(Securities  Exchange  Act  Release  No. 
32570,  July  1. 1993).  These  initiatives 
will  be  published,  respectively,  in  Part 
Xin  of  Schedule  D  to  the  NASD  By- 
Laws  and  Section  5  of  Schedule  H  to  the 
NASD  By-Laws. 

The  requirements  embodied  in  this 
codification  do  not  reflect  any 
substantive  change  in  the  requirements 
that  the  Commission  had  previously 
approved  in  the  context  of  the 
aforementioned  Tilings.  Rather,  the 
codification  is  a  restatement  of  the 
requirements  in  the  form  of  operational 
rules  that  can  be  published  in  the  NASD 
Manual.  (The  NASD  has  followed  a 
similar  approatii  in  formulating  and 
publishing  specialized  rules  for  the 
Nasdaq  International  Service  and  the 
Fixed  Income  Pricing  System.)  As  a 
result,  it  will  be  much  easier  for  NASD 
members  to  research  the  pertinent 
requirements  by  referencing  a  discrete 
section  of  the  NASD  manual.  In  sum. 
the  proposed  codification  should 
facilitate  the  NASD's  administration  of 
and  member  firms'  compliance  with  the 
operational  requirements  that  are 
unique  to  the  OTCBB. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  Sections 
15A(b)(6)  and  (11)  of  the  Act.  Section 
15A(b)(6)  requires,  in  pertinent  part, 
that  NASD  rules  be  designed  to  prevent 
fraudulent  and  manipulative  acts  or 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to. 
and  facilitating  transactions  in 
securities,  and  in  general  to  protect 
investors  and  the  public  interest. 
Section  15A(b)(ll)  authorizes  the  NASD 
to  adopt  rules  governing  the  form  and 
content  of  quotations  disseminated  by 
member  firms  relating  to  securities 
traded  over-the-counter.  The  NASD 
believes  that  the  proposed  codification 
of  rules  governing  participation  in  the 
OTCBB  is  fully  consistent  with  these 
statutory  provisions. 


foctored  into  the  inside  calculation.  On  the  other 
hand,  if  the  basic  requirement  of  two  market 
markers  is  not  satisfied,  an  indication  is  generated 
denoting  that  no  inside  calculation  is  available. 


B.  Self-Begulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Begulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Bule  Change  Beceived  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 

ftublishes  its  reasons  for  so  findings  or 
ii)  as  to  which  the  NASD  consents.the 
Commission  will: 

A.  By  order  approved  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

FV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  November  12. 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursttant  to  delegated 
authority,  17  CFR  200.3&-3(aMl2). 
Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  93-25945  Filed  10-20-93;  8  45  ami 
BiUJNO  CODE  W10-»1-M 
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[RaL  No.  IC-19791:  812-8530] 

Security  Rrst  Life  Insurance  Company, 
et  al.;  Application 

October  15. 1993. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC  or  the 

"Commission"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Security  First  Life 
Insurance  Company  ("Security  First"). 
Security  First  Life  Separate  Account  A 
("Account  A"),  Fidelity  Standard  Life 
Insurance  Company  ("Fidelity 
Standard",  together  with  Security  First, 
the  "Companies"),  and  Fidelity 
Standard  Life  Separate  Account 
("Fidelity  Account",  together  with 
Account  A,  the  "Accounts"). 

RELtVANT  1940  ACT  SECTIONS:  Order 
requested  under  section  2&{b)  of  the 
1940  Act. 

SUMMARY  Of  APPLICATION:  Applicants 
seek  an  order  approving  the  proposed 
substitution  of  shares  of  the  Money 
Market  PortfoHo  of  the  Variable 
Insurance  Products  Fund  for  shares  of 
the  Money  Market  Series  of  Security 
First  Trust  (the  "Trust")  held  by  the 
Accjxints. 

FlUNC  DATE:  The  application  was  filed 
on  August  10. 1993  and  an  amended 
and  restated  application  was  Hied  on 
October  8, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Apphcants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  November  9, 1993  and 
should  be  accomptanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  by  certificate. 
Hearing  requests  should  state  the  nature 
of  the  interest,  the  reason  for  the  request 
and  the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  Secretary  of  the  SE(Z. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  NW.,  Washington.  DC  20549. 
Applicants,  Richard  C.  Pearson,  Esq., 
The  Holden  Group.  11365  West 
Olympic  Boulevard.  Los  Angeles. 
California  90064. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  ).  Whisler.  Attorney,  or  Michael 
V.  Wible.  Special  Counsel,  both  at  (202) 
272-2060.  Office  of  Insurance  Products. 
Division  of  Investment  Management. 


SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application:  the 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC. 

Applicants'  Representations 

1.  Security  First,  a  stock  life  insurance 
company  founded  in  1960  under 
Delaware  law.  has  its  principal 
executive  offices  at  11365  West  Olympic 
Boulevard.  Los  Angeles.  California 
90064.  Security  First  is  a  wholly  owned 
subsidiary  of  the  Holden  Group.  Inc. 
("THG").  59%  of  the  outstanding  voting 
stock  of  THG  is  owned  by  London 
Insurance  Group.  Inc.  (formerly,  Lonvest 
Corporation),  a  Canadian  insurance 
service  corporation  and  publicly  traded 
subsidiary  of  Trilon  Financial 
Corporation.  40%  of  the  outstanding 
voting  stock  of  THG  is  owned  by  The 
Holden  Company,  a  general  partnership 
controlled  by  Glen  A.  Holden,  and  the 
remaining  1%  is  held  by  three 
individuals  who  are  current  or  former 
employees  of  THG. 

2.  Account  A,  established  by  Security 
First  on  May  29, 1980  in  accordance 
with  the  Delaware  Insurance  Code,  is 
used  to  fund  various  variable  annuity 
contracts  issued  by  Security  First. 
Account  A  is  registered  vrixh  the 
Commission  under  the  1940  Act  as  a 
unit  investment  trust.  Account  A  is 
divided  into  a  number  of  series,  each  of 
which  invests  solely  in  the  shares  of  a 
registered  investment  company,  or 
investment  series  thereof,  including 
shares  of  Security  First  Trust,  a 
registered  open-end  diversified 
management  investment  company. 

3.  Fidelity  Standard,  a  stock  life 
insurance  company  founded  in  1981 
under  Delaware  law,  is  a  wholly  owned 
subsidiary  of  Security  First.  The 
principal  executive  offices  of  Fidelity 
Standard  are  located  at  11265  West 
Olympic  Boulevard,  Los  Angeles, 
California  90064. 

4.  Fidehty  Account,  established  by 
Fidelity  Standard  on  May  13. 1985  in 
accordance  with  the  Delaware  Insurance 
Code,  is  used  to  fund  variable  annuity 
contracts  issued  by  Fidelity  Standard 
(collectively,  with  the  variable  annuity 
contracts  issued  by  Security  First  and 
funded  through  Account  A,  the 
"Contracts").  Fidelity  Account  is 
registered  with  the  Commission  under 
the  1940  Act  as  a  unit  investment  trust. 
Fidelity  Account  is  divided  into  a 
number  of  series,  each  of  which  invests 
solely  in  the  shares  of  a  registered 
investment  company,  or  investment 
series  thereof,  including  shares  of  the 
Trust. 

5.  The  Trust  has  a  number  of 
investment  series  currently  available 


under  the  Contracts.  The  Money  Market 
Series  of  the  Trust  seeks  preservation  of 
capital,  liquidity  and  the  highest 
possible  level  of  current  income 
consistent  with  these  objectives. 
Security  First  Investment  Management 
Corp.  ("Secxirity  Management"),  a 
subsidiary  of  THG  and  an  afHliate  of  the 
Companies,  provides  investment 
management  services  to  the  Money 
Market  Series  of  the  Trust.  T.  Rowe 
Price  Associates  ('T.  Rowe")  provides 
investment  management  services  to  the 
Money  Market  Series  of  the  Trust 
pursuant  to  a  subadvisory  agreement 
with  Security  Management.  Applicants 
state  that  T.  Rowe  is  not  affiliated  with 
either  of  the  Companies.  Shares  of  the 
Money  Market  Series  of  the  Trust  are 
purchased,  without  sales  charge,  for  the 
corresponding  series  of  the  Accounts  at 
the  net  asset  value  per  share  next 
determined  following  receipt  of  the 
applicable  pajTnent.  Any  dividend  or 
capital  gain  distributions  received  from 
the  Money  Mariiet  Series  are  reinvested 
in  additional  shares  which  are  retained 
as  assets  of  the  applicable  Account's 
series.  Shares  of  the  Money  Market 
Series  of  the  Trust  are  redeemed 
without  fee  to  the  Accounts'  series  to 
the  extent  necessary  for  the  Companies 
to  make  annuity  or  other  payments 
under  the  Contracts. 

6.  Security  Management  receives  an 
annual  investment  advisory  and 
management  fee,  accrued  daily  and 
payable  in  monthly  installments,  from 
the  Money  Market  Series  of  the  Trust 
based  on  an  annual  rate  of  0.5%  of  the 
average  daily  net  assets  of  the  series.  T. 
Rowe  receives  a  subadvisory  fee  from 
Security  Management,  accrued  daily 
and  payable  in  monthly  installments, 
equal  to  0.35%  of  the  average  daily  net 
assets  of  the  series.  As  of  the  Trust's 
fiscal  year  ending  July  31, 1993,  the 
Money  Market  Series  had  $4,479,577  in 
net  assets.  The  total  expenses  of  the 
Money  Market  Series  of  the  Trust  for 
that  fiscal  year  were  0.75%  of  its 
average  net  assets.  This  expen.se  ratio 
reflects  certain  advisory  fee  waivers  and 
reimbursement  of  exjjenses  by  Security 
Management  to  the  series.  Applicants 
state  Oiat  in  the  absence  of  these 
advisory  fee  waivers  and  expense 
reimbursements,  the  expenses  of  the 
series  for  its  fiscal  year  ending  July  31, 
1993  would  have  been  1.58%. 

7.  The  Variable  Insurance  Products 
Fund  (the  "Fund"),  a  Massachusetts 
business  trust,  is  registered  with  the 
Commissi(Hi  under  the  1940  Act  as  an 
open-end,  diversified  management 
investment  company.  The  Fund  is 
divided  into  separate  investment 
portfolios,  including  the  Money  Market 
Portfolio  which  seeks  to  obtain  as  high 
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a  level  of  current  income  as  is  consistent 
with  preserving  capital  and  providing 
liquidity.  Applicants  state  that  the 
Money  Market  Portfolio  of  the  Fund  will 
invest  only  in  high  quality  U.S.  dollar 
denominated  money  market  securities 
of  domestic  and  foreign  issuers.  Fidelity 
Management  &  Research  Company 
("Fidelity  Management")  is  the 
investment  advisor  for  the  Fund. 
Applicants  represent  that  Fidelity 
Management  is  not  affiliated  with  either 
of  the  Companies. 

8.  Fidelity  Management's  advisory  fee 
for  the  Money  Market  Portfolio  is  based 
upon  the  gross  income  of  that  portfolio. 
The  amount  of  the  monthly  gross 
income  which  is  equivalent  to  an 
annualized  yield  of  5%  or  less  is  subject 
to  an  annual  fee  of  4%.  For  monthly 
gross  income  in  excess  of  an  annualized 
yield  of  5%,  the  annual  rate  is  6%.  The 
portfolio's  management  fee  is  limited, 
however,  to  a  weighted  average  of  a 
graduated  series  of  annual  limitation 
rates  ranging  horn  0.5%  of  its  average 
monthly  net  assets  up  to  $1.5  billion  to 
0.4%  of  its  average  monthly  net  assets 
in  excess  of  $6  billion.  As  of  the  Fund's 
fiscal  year  ending  December  31, 1992, 
the  Money  Market  Portfolio  had  $298.9 
million  in  net  assets.  As  of  June  30, 
1993,  net  assets  decreased  to 
approximately  $288.6  million.  The  total 
expenses  of  the  Money  Market  Portfolio 
of  the  Fund  for  its  1992  fiscal  year  were 
.24%  of  its  average  net  assets. 

9.  On  July  13,  1993,  the  Board  of 
Directors  of  each  of  the  Companies 
adopted  resolutions  authorizing  the 
substitution  of  shares  of  the  Money 
Market  Portfolio  of  the  Fund  for  shares 
of  the  Money  Market  Series  of  the  Trust 
held  by  the  Accounts. 

Applicant's  Legal  Analysis  and 
Conditions 

1.  Applicants  request  that  the 
Commission  grant  an  order  pursuant  to 
section  26(b)  of  the  1940  Act  to  permit 
substitution  of  the  shares  of  the  Money 
Market  Portfoho  of  the  Fund  for  shares 
of  the  Money  Market  Series  of  the  Trust 
held  by  the  Accounts. 

2.  Section  26(b)  of  the  1940  Act  makes 
it  unlawful  for  any  depositor  or  trustee 
of  a  registered  unit  investment  trust 
holding  the  security  of  a  single  issuer  to 
substitute  another  security  for  such 
security  unless  the  Commission  shall 
have  approved  that  substitution  based 
upon  a  finding  that  the  substitution  is 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  the 
provisions  of  the  1940  Act.  Section 
26(b)  was  intended  to  allow  for 
Commission  scrutiny  of  proposed 
substitutions  which  could  force  those 


shareholders  dissatisfied  with  the 
substituted  security  to  redeem  their 
shares,  thereby  possibly  incurring  a  loss 
of  the  sales  load  previously  deducted 
from  initial  purchase  payments,  an 
additional  sales  load  upon  reinvestment 
of  the  reinvestment  proceeds,  or  both. 

3.  Applicants  state  that  the  Contracts 
reserve  to  the  Companies  the  right  to 
replace  the  shares  of  the  Money  Market 
Series  held  by  the  Accounts  with  shares 
of  another  registered  investment 
company  such  as  the  Fund,  if  the 
substitution  is  approved  by  vote  of  a 
majority  of  the  outstanding  Account 
units  entitled  to  vote,  and  as  otherwise 
provided  under  the  1940  Act. 

4.  Applicants  represent  that  the 
Companies  believe  that  further 
investment  in  shares  of  the  Money 
Market  Series  of  the  Trust  is  no  longer 
appropriate  in  light  of  the  Contracts' 
purposes.  The  application  states  that 
owners  of  Contracts  with  contract 
values  allocated  to  series  of  the 
Accounts  invested  in  the  Money  Market 
Series  of  the  Trust  will  be  given  the 
opportunity  to  vote  on  the  proposed 
substitution,  pursuant  to  the  provisions 
of  section  20  of  the  1940  Act  and  the 
applicable  rules  thereunder.  If  the 
requisite  approval  by  the  owners  of  the 
Contracts  is  obtained,  and  if  the  order 
sought  in  the  application  is  granted, 
shares  of  the  Money  Market  Portfolio  of 
the  Fimd  would  be  substituted  for 
shares  of  the  Money  Market  Series  of  the 
Trust  held  by  each  of  the  Accounts. 
Substitution  would  be  effected  by 
redeeming  the  shares  of  the  Money 
Market  Series  held  by  the  Accounts  and 
immediately  investing  the  redemption 
proceeds  in  shares  of  the  Money  Market 
Portfolio  of  the  Fund.  Applicants  state 
that  the  substitution  will,  therefore,  be 
based  upon  the  relative  net  asset  values 
of  the  Money  Market  Series  and  of  the 
Money  Market  Portfolio  at  the  time  of 
substitution. 

5.  Applicants  note  that  the  investment 
objectives  of  the  Money  Market  Portfolio 
and  of  the  Money  Market  Series  are 
substantially  similar  in  that  both  are 
"money  market"  funds.  Moreover, 
Applicants  note  that  both  the  Money 
Market  Portfolio  and  the  Money  Market 
Series  are  subject  to  the  requirements 
relating  to  diversification,  quality  and 
portfolio  matxirity  set  forth  in  Rule  2a- 

7  under  the  1940  Act. 

6.  Applicants  contend  that  the 
proposed  substitution  is  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 
Applicants  represent  that  because  of  the 
diversification  requirements  applicable 
to  open-end  investment  companies,  and, 
in  particular,  because  of  the 


diversification  requirements  applicable 
to  money  market  funds  pursuant  to  Rule 
2a-7  under  the  1940  Act,  it  is  difficult 
to  make  appropriate  investments  for  the 
Money  Market  Series  of  the  Trust  due  to 
the  relatively  insignificant  total  net 
assets,  $4,958,174  as  of  July  31. 1992,  of 
the  series.  Therefore,  AppHcants  argue 
that  T.  Rowe,  in  managing  the 
investments  of  the  Money  Market 
Series,  is  not  in  a  position  to  invest 
finely  in  certain  potentially 
advantageous  securities  issues. 

7.  Applicants  further  argue  that 
expenses  incurred  by  the  Money  Market 
Series  have  remained  relatively  high  at 
.75%  of  average  net  assets  even  with 
waiver  of  advisory  fees  and 
reimbursement  of  expenses.  Applicants 
state  that  a  large  portion  of  these 
expenses  remain  fixed,  and  that  these 
fixed  expenses  therefore  represent  a 
relatively  large  percentage  of  average 
daily  net  assets  because  the  size  of  the 
Money  Market  Series  is  relatively  small. 

8.  Although  Security  Management  has 
previously  voluntarily  waived  its 
advisory  fee  below  that  required  by  state 
expense  limitations  and  reimbursed  the 
Money  Market  Series  in  order  to 
maintain  the  expense  ratio  at  0.75%,  the 
application  states  that  Security 
Management  intends  to  discontinue  the 
voluntary  waiver  and  reimbursement  in 
the  near  future. 

9.  Applicants  also  note  that  the 
Money  Market  Series  has  assumed  a 
contingent  obligation  to  repay  Security 
Management  for  reimbursements  made 
in  prior  years,  provided  the  repayment 
would  not  cause  the  expenses  for  the 
Money  Market  Series  for  a  fiscal  year  to 
exceed  expense  limitations  imposed  by 
state  law.  Applicants  state  that,  as  of 
July  31, 1993,  the  aggregate  amount  of 
this  contingent  obligation  was  $525,892. 
Therefore,  Applicants  argue  that  even  if 
the  assets  of  the  Money  Market  Series 
were  to  grow  substantially  to  a  point 
where  repayment  of  the  obligation  to 
Security  Management  could  begin, 
repayment  would,  in  Applicants' 
opinion,  result  in  maintaining  the 
expense  ratio  at  a  high  level.  Applicants 
therefore  submit  that  there  is  no  realistic 
expectation  of  the  Money  Market  Series 
becoming  a  viable  and  competitive 
money  market  fund  in  the  foreseeable 
future. 

10.  Applicants  submit  that  the 
interests  of  owners  of  the  Contracts 
would  be  better  served  if  the  money 
market  investment  options  under  the 
Contracts  were  funded  through  the 
Money  Market  Portfolio  of  the  Fund. 
The  Fund  offers  its  shares  to  separate 
accounts  of  insurance  companies 
offering  variable  annuity  and  variable 
life  insurance  products  and,  therefore. 
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ihe  Money  Market  Portfolio  of  the  Fund 
is  more  likely  to  increase  in  size  than  is 
the  Money  Market  Series  of  the  Trust, 
whose  shares  are  not  actively  marketed 
to  other  separate  accounts.  Because  of 
its  larger  asset  base.  Applicants  argue 
that  it  may  reasonably  be  expected  that 
the  Money  Market  Portfolio  will  not 
experience  the  type  of  difficulties 
experienced  by  the  Money  Market 
Series  in  adhering  to  the  diversification 
requirements  of  Rule  2a-7  of  the  1940 
Act.  Similarly,  Applicants  argue  that  the 
expense  ratio  for  the  Money  Market 
Portfolio,  which  at  .24%  is  lower  than     , 
that  of  the  Money  Market  Series,  is 
likely  to  continue  to  be  lower  in  view 
of  the  larger  asset  base  of  the  Money 
Market  Portfolio. 

11.  Finally,  the  Companies  undertake 
to  assume  all  costs  the  Accounts  might 
otherwise  bear  in  connection  with  the 
proposed  substitution,  so  that  the 
substitution  will  be  effected  at  no  cost 
to  owners  of  the  Contracts.  Applicants 
represent  that  there  will  be  no  tax 
consequences  to  owners  of  the  Contracts 
or  to  any  Applicant  as  a  resuh  of  the 
substitution.  Applicants  further 
represent  that,  upon  liquidation  of  the 
Money  Market  Series,  the  contingent 
liability  of  $525,892  owned  by  the 
Money  Market  Series  to  Security 
Management  will  be  extinguished  and 
therefore  will  never  become  pajrable  by 
owners  of  the  Contracts. 

Conclusion 

For  the  reasons  and  upon  the  facts  set 
forth  above.  Applicants  submit  that  the 
requested  order  under  Section  26(b)  is 
consistent  with  the  protection  of 
investors  and  the  piirposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarUnd, 
Deputy  Secretary. 

IFR  Doc.  93-25946  Filed  10-20-93;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

ACTION:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35),  agencies  are  required  to 
sulmiit  proposed  reporting  and 
recordkeeping  requirements  to  GMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 


the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
on  or  before  November  22, 1993.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (S.F.  83), 
supporting  statement,  and  other 
documents  submitted  to  GMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  clearance  officer.  Cleo  Verbillis, 

Small  Business  Administration,  409 

3RD  Street.  SW..  5th  Floor. 

Washington,  DC  20416,  Telephone: 

(202) 205-6629 
OMB  reviewer:  Gary  Waxman,  Office  of 

Information  and  Regulatory  Affairs, 

Office  of  Management  and  Budget. 

New  Executive  Office  Building, 

Washington.  DC  20503 
Title:  How  Small  Businesses  Learn 
Form  No.:  N/A 

Frequency:  One-Time  Nonrecurring 
Description  of  Respondents:  Small 

business  owners  and  managers 
Annual  Responses:  1 ,632 
Annual  Burden:  408 

Dated:  October  18. 1993. 
Cleo  VerbiOis. 

Oiief,  Administrative  Information  Branch. 
IFR  Doc  93-25870  Filed  10-20-93:  8:45  am) 
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Reporting  and  Recordkeeping 

Under  OMB  Review 


AQENCY:  Notice  of  reporting 
requirements  submitted  for  review. 
SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Kcgister  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
on  or  before  November  22, 1993.  If  you 
intend  to  comment  but  cannot  jwepare 
comments  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Qearance  Officer  before  the  deadhne. 
COPIES:  Request  for  clearance  (S.F.  83). 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Gearance  Officer.  Submit 
oomments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 


Agency  clearance  officer:  Cleo  Verbillis, 

Small  Business  Administration.  409 

3rd  Street  SW..  5th  Floor, 

Washington.  DC  20416,  Telephone: 

(202) 205-6629 
OMB  reviewer  Gary  Waxman,  Office  of 

Information  and  Budget,  New 

Executive  Office  Building, 

Washington.  DC  20503 
Title:  Amendments  to  License 

Application 
Fonn  No.  SBA  Form  415C 
Frequency:  On  occasion 
Description  of  Respondents:  Small 

Business  Investment  Companies 
Annual  Responses:  1,256 
Annual  Burden:  314 

Dated:  October  18. 1993. 
Qeo  VerbUlis, 

Chief,  Administrative  Information  Branch. 
IFR  Doc  93-25871  FUed  10-20-93;  8:45  am] 
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Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

ACTION:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35],  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
on  or  before  November  22,  1993.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
C^4B  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (S.F.  83), 
supporting  statement,  and  other 
documents  submitted  to  OMB  far 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Oearance 
Officer  and  the  OMB  Reviewer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  clearance  officer:  Cleo  Verbillis. 

Small  Business  Administration,  409 

3rrf  Street,  SW.,  5th  Floor, 

Washington,  DC  20416,  Telephone: 

(202) 205-6629 
OMB  reviewer  Gary  Waxman,  Office  of 

Information  and  Regulatory  AfEairs, 

Office  of  Management  and  Budget, 

New  Executive  Office  Biiilding, 

Washington,  DC  20503 
r/t7e;  Other  Borrower  Reports  and 

Records,  and  Requests 
Form  No.:  N/A 
Frequency:  Qa  Occasion 
Description  of  Respondents:  Recipients 

of  SBA  Loans 
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Annual  Responses:  206,000 
Annual  Burden:  154.500 

Dated:  October  18. 1993. 
Cleo  Verfoiilia. 

Chief,  Administrative  Information  Branch. 
|FR  Doc  93-25872  Filed  10-20-93;  8:45  ami 

MJJNQ  COM  M2»-01-M 

[DaclarsUon  of  Disaster  Loan  Araa  #2668; 
AmandmsnttS] 

Declaration  of  Disaster  Loan  Area; 
Kansas 

The  above-numbered  Declaration  is 
hereby  amended,  effective  September 
29, 1993.  to  include  Cherokee  and 
Crawford  Counties  in  the  State  of 
Kansas  as  a  disaster  area  as  a  result  of 
damages  caused  by  flooding  and  severe 
storms.  Also,  the  incident  period  for  this 
disaster  is  hereby  reopened  and 
amended  to  be  June  28. 1993  and 
continuing. 

In  addition,  applications  for  economic 
injury  loans  ht>m  small  businesses 
located  in  the  contiguous  counties  of 
Bourbon.  Labette,  and  Neosho  in 
Kansas,  and  Craig  and  Ottawa  Counties 
in  Oiilahoma  may  be  Hied  until  the 
specified  date  at  the  previously 
designated  location. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  are  covered  under  a  separate 
declaration  for  the  same  occurrence. 

All  other  information  remains  the 
same,  i.e..  the  termination  date  for  filing 
applications  for  physical  damage  is 
November  15.  1993.  and  for  economic 
injury  the  deadline  is  April  25. 1994. 

The  economic  injury  number  for 
Kansas  is  793500  and  for  Oklahoma  the 
number  is  793600. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  October  4, 1993. 
Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  93-25876  Filed  10-20-93;  8:45  ami 
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[Dedarstlon  of  Disastar  Loan  Area  (KeM; 
Amendment  #51 

Declaration  of  Disaster  Loan  Area; 
Minnesota 

The  above-numbered  Declaration  is 
hereby  amended,  effective  September 
28,  1993,  to  include  Dodge,  Fillmore, 
Kandiyohi,  and  Pope  Counties  in  the 
State  of  Minnesota  as  a  disaster  area  as 
a  result  of  damages  caused  by  severe 
storms,  flooding,  and  tornadoes 
beginning  on  May  6, 1993  and 
continuing  through  August  26, 1993. 


All  counties  contiguous  to  the  above- 
named  primary  counties  have  been 
previously  declared. 

All  other  information  remains  the 
same,  i.e..  the  termination  date  for  Tiling 
applications  for  physical  damage  is 
November  15. 1993  and  for  economic 
injury  the  deadline  is  April  11. 1994. 

(Catalog  of  Federal  Domestic  Assistant 
Program  Nos.  59002  and  59008) 

Dated:  October  4. 1993. 
Bernard  Kulik 

Assistant  Administrator  for  Disaster 
Assistance. 

|FR  Doc.  93-25874  Filed  10-20-93;  8:45  ami 
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[Declaration  of  Disaster  Loan  Area  #2663; 
Amendment  »7\ 

Declaration  of  Disaster  Loan  Area; 
Missouri 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with 
Notices  from  the  Federal  Emergency 
Management  Agency  dated  September 
28  and  29, 1993  to  include  Christian, 
Dallas.  Greene.  Laclede.  Lawrence. 
Phelps.  Polk.  Taney.  Texas.  Washington, 
Webster,  and  Wright  Counties  in  the 
State  of  Missouri  as  a  disaster  area  as  a 
result  of  damages  caused  by  severe 
storms  and  flooding  beginning  on  June 
10. 1993  and  continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Douglas.  Howell.  Ozark,  and  Shannon 
in  Missouri,  and  Marion  County  in 
Arkansas  may  be  flled  until  the 
specified  date  at  the  previously 
designated  location. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
November  15, 1993  and  for  economic 
injury  the  deadline  is  April  11, 1994. 

The  economic  injury  number  for 
Missouri  is  793300  and  for  Arkansas  the 
number  is  793700. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  October  4, 1993. 
Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 
IFR  Doc.  93-25873  Filed  10-20-93;  8:45  ami 
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[Declaration  of  Disaster  Loan  Area  12682] 

Oklahoma  (And  Contiguous  Counties 
in  Kansas  and  Missouri);  Declaration 
of  Disaster  Loan  Area 

Ottawa  County  and  the  contiguous 
counties  of  Craig  and  Delaware  in  the 
State  of  Oklahoma;  Cherokee  County  in 
Kansas;  and  McDonald  and  Newton 
Counties  in  Missouri  constitute  a 
disaster  area  as  a  result  of  damages 
caused  by  severe  storms  and  flooding 
which  occurred  September  24  through 
September  26, 1993.  Applications  for 
loans  for  physical  damage  as  a  result  of 
this  disaster  may  be  filed  until  the  close 
of  business  on  December  3, 1993  and  for 
economic  injury  until  the  close  of 
business  on  July  5, 1994  at  the  address 
listed  below:  U.S.  Small  Business 
Administration,  Disaster  Area  3  Office, 
4400  Amon  Carter  Blvd.,  suite  102  Ft. 
Worth.  TX  76155  or  other  locally 
announced  locations. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 
Homeowners  witti  credit  avail- 
able elsewtiere 

8.00 

Homeowners      without     credit 
available  elsewtiere 

4.000 

Businesses  with  aedit  available 
elsewhere          

8.000 

Businesses  and  non-profit  orga- 
nizations wittKMjt  credit  avail- 
abie  elsewftere    

4.000 

Others  (irKluding  nofvprofit  or- 
ganizations) with  aedit  avail- 
able elsewtiere  

7.625 

For  Economic  Injury:  Businesses 
and  smalt  agricultural  coopera- 
tives   without   credit   available 
elsewtiere 

4.000 

The  numbers  assigned  to  this  disaster 
for  physical  damage  are  268206  for 
Oklahoma;  268306  for  Kansas;  and 
268406  for  Missouri.  For  economic 
injury  the  numbers  are  806200  for 
Oklahoma;  806300  for  Kansas;  and 
806400  for  Missouri. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  October  4, 1993. 
Erskine  B.  Bowles, 
Administrator. 
IFR  Doc.  93-25875  Filed  1O-20-93;  8:45  ami 
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Honolulu  District  Advisory  Council; 
Put>lic  Meeting 

The  U.S.  Small  Business 
Administration  Honolulu  District 
Advisory  Council  will  hold  a  public 
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meeting  at  12:30  p.m.  on  Friday, 
November  5, 1993.  at  the  Prince  Kuhio 
Federal  Building,  300  Ala  Moana 
Boulevard.  Conference  Room  4113A. 
Honolulu.  Hawaii,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Mr.  Andrew  K.  Poepoe,  District 
Director,  U.S.  Small  Business 
Administration.  300  Ala  Moana 
Boulevard,  room  2314,  Honolulu, 
Hawaii  96850.  (808)  541-2965. 

Dated:  October  15, 1993. 

Dorothy  A.  Overal, 

Acting  Assistant  Administrator,  Office  of 
Advisory  Councils. 

|FR  Doc  93-25877  Filed  10-20-93;  8:45  am] 
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Cleveland  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Cleveland  District 
Advisory  Council  will  hold  a  public 
meeting  firom  9  a.m.  to  12  noon,  Friday, 
November  5. 1993,  at  the  U.S.  Small 
Business  Administration,  1111  Superior 
Avenue,  suite  630.  Cleveland,  Ohio,  to 
discuss  such  matters  as  may  t>e 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
otherspresent. 

For  further  information,  write  or  call 
Norma  M.  Nelson,  District  Director,  U.S. 
Small  Business  Administration,  1111 
Superior  Avenue,  suite  630,  Cleveland, 
Ohio  44114-2507.  (216)  522-4180  ext 
107. 

Dated:  October  15. 1993. 

Dorothy  A.  Overal. 

Acting  Assistant  Administrator,  Office  of 
Advisory  Councils. 

[FR  Doc.  93-25878  Filed  10-20-93;  8:45  am) 
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DEPARTMENT  OF  STATE 

Office  of  the  Secretary 
[Public  Notice  i88q  ^ 

Los  Tomates/Matamoros  International 
Bridge  ill  and  US  77/83  at  Brownsville, 
Texas:  Finding  of  No  Significant 
Impact 

AGENCY:  Department  of  State. 
ACTION:  Notice  of  a  finding  of  no 
significant  impact  with  regard  to 
issuance  of  a  permit  to  build  a  cross- 
border  bridge. 

SUMMARY:  The  Department  of  State  is 
announcing  a  finding  of  no  signiRcant 


impact  on  the  environment  for  the  Los 
Tomates/Matamoros  International 
Bridge  pro)ect  sponsored  by  Cameron 
County.  Texas.  A  draft  environmental 
assessment  of  the  project  was  prepared 
by  Traffic  Engineers.  Inc.  of  Houston. 
Texas  for  the  sponsor.  The  draft 
environmental  assessment  was  reviewed 
by  over  two  dozen  federal,  state,  and 
local  agencies.  After  revisions  based  on 
comments  received  from  interested 
agencies  and  other  parties,  the  final 
assessment  was  reviewed  and  approved 
by  the  Immigration  and  Naturalization 
Service,  General  Services 
Administration.  Department  of  the 
Interior  Fish  and  Wildlife  Service, 
Department  of  Agriculture,  Department 
of  Commerce,  U.S.  Customs  Service, 
U.S.  Coast  Guard,  Federal  Highway 
Administration.  Food  and  Drug 
Administration,  International  Bovmdjuy 
and  Water  Commission — U.S.  Section, 
Department  of  Defense,  and  the 
Department  of  State. 

Based  on  the  environmental 
assessment,  and  comments  received,  the 
Department  has  concluded  that  issuance 
of  the  permit  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment  within  the  United  States. 
An  environmental  impact  statement  will 
not  be  prepared. 

ADDRESSES:  Copies  of  the  environmental 
assessment  and  the  finding  of  no 
significant  impact  may  be  obtained  from 
Stephen  R.  Gibson,  Office  of  Mexican 
Affairs,  room  4258,  Department  of  State. 
Washington.  DC  20520  (Telephone  202- 
647-8529). 

SUPPl^MENTARY  INFORMATKM: 

Proposed  Action 

Cameron  County.  Texas,  has 
requested  a  permit  to  build  the  first 
span  of  a  new  bridge,  with  access  road, 
to  be  constructed  across  the  Rio  Grande 
between  Brownsville,  Texas,  USA,  and 
Matamoros,  Tamaulipas,  Mexico.  The 
bridge  will  carry  passenger  and  freight 
traffic,  and  is  intended  to  relieve  the 
traffic  burden  on  existing  bridges  and 
downtown  areas.  The  work  will  also 
include  the  following  items:  Relocation 
of  10.100  linear  feet  of  levee;  relocation 
of  a  local  park;  addition  of  land  to  a 
wildlife  corridor  and  construction  of  a 
border  inspection  station.  The  new 
bridge  is  needed  because  current  cross- 
boundary  routes  in  the  area  are  at 
capacity,  and  no  further  improvements 
to  current  routes  are  possible. 

Factors  Considered 

The  bridge  sponsors  reviewed  eight 
alternatives,  including  the  no-action 
alternative,  and  have  identified  two 
preferred  construction  alternatives. 


designated  "A"  and  "C"  in  their 
Environmental  Assessment.  Both 
alternatives  are  identical  except  that 
alternative  "A"  involves  the 
construction  of  a  road  through  Lincoln 
Park  in  Brownsville,  while  alternative 
"C"  contemplates  the  construction  of  an 
elevated  roadway  over  the  park.  No 
residential  or  commercial  developments 
are  to  be  removed  to  construct  the 
project. 

Among  the  factors  considered  in 
evaluating  the  environmental  impact  of 
the  project  were:  effects  on  land  use  of 
adjoining  properties;  opportunities  for 
short  and  long  term  development  and 
employment;  effects  on  community 
cohesion  and  social  groups;  traffic 
safety;  changes  in  travel  patterns  and 
travel  times;  air  quality  impacts; 
absorptive  capacity  of  current  public 
facilities;  impacts  on  storm  water 
drainage  and  the  fioodplain;  and 
historical  and  archaeological 
preservation. 

The  project  sponsors  expect  that  there 
will  be  additional  development  on  some 
adjoining  properties,  and  construction- 
related  employment  opportunities  due 
to  changes  in  traffic  patterns.  There  are    ^ 
two  other  vehicle  bridges  between  ' 

Brownsville  and  Matamoros;  both  routes 
have  reached  or  exceeded  capacity.  The 
calculated  worst  one  hour  CO 
concentration  for  the  expected  traffic 
load  is  3.3  PPM.  which  is  9.4%  of  the 
one  hour  National  Ambient  Air  Quality 
Standard. 

The  preferred  alternative  routing  will 
not  break  up  any  neighborhoods  or 
involve  the  taking  of  residential 
property  for  construction,  thus 
minimizing  impacts  on  the  residential 
community.  All  properties  are  served  by 
city  public  utilities.  Construction  will 
not  raise  the  elevation  of  the  site  more 
than  one  foot,  so  there  should  be  no 
adverse  effects  on  flooding.  Storm 
drainage  from  the  site  will  be  replaced. 

Mitigation  of  traffic  noise  is  proposed 
for  all  receivers  who  will  experience  an 
increase  in  noise  levels  exceeding  the 
Noise  Abatement  Criteria.  Construction 
of  noise  barriers  is  the  most  likely 
approach. 

Area  farmlands  have  already  been 
committed  to  urban,  non-agricultural 
uses  within  the  project  area.  The  project 
is  within  the  city  limits  of  Brownsville, 
Texas. 

Construction  of  the  first  bridge  span 
will  cause  a  slight  temporary  increase  in 
water  turbidity.  This  is  a  short-term 
disturbance  without  any  permanent 
impact  on  the  quality  of  Rio  Grande 
river  water.  No  direct  or  indirect  impact 
on  the  ground  water  supply  or  quality 
is  expected. 
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The  mitigation  plan  for  the  proiect 
includes  the  exchange  of  undeveloped 
land  for  Lincoln  Park,  which  lies  in  the 
construction  zone.  Pedestrian-bicycle 
facilities  around  Lincoln  Park  will 
remain  or  be  reconstructed.  Local  roads 
will  continue  to  provide  pedestrian- 
bicycle  access  across  the  new  trafHc 
lanes. 

The  project  will  result  in  the 
permanent  conversion  of  Lincoln  Park's 
approximately  23.3  acres  to  Highway 
US  77/83  right  of  way.  Lincoln  Park  will 
be  replaced  with  33  acres  of  land  at  a 
nearby  location,  minimizing  the  effect  of 
the  loss  of  the  original  park  land.  The 
new  park  land  will  adjoin  a  new 
Wildlife  Refuge.  Title  to  167.6  acres  of 
undeveloped  land,  located  between  the 
proposed  new  levee  and  the  Rio  Grande, 
adjacent  to  the  new  Lincoln  Park  site, 
will  be  transferred  to  the  U.S.  Fish  and 
Wildlife  Service  (USFWS)  by  the  Gty  of 
Brownsville.  USFWS  will,  in  turn, 
transfer  title  of  a  17.4  acre  National 
Wildlife  Refuge  to  the  Gty,  with 
covenants  to  ensure  that  it  remains  in  its 
natural  state. 

The  167.6  acres  will  become  part  of 
the  Lower  Rio  Grande  Valley  National 
WildlifiB  Refuge.  A  wildhfe  corridor  will 
be  developed  between  the  two  (old  and 
new  )  Refuges.  A  100-foot  wide  buffer 
zone  will  surround  both  properties.  This 
action  will  increase  vegetation  and 
enhance  habitat  for  all  wildlife.  Actual 
loss  of  habitat  and  wildlife  firom 
construction  activity  will  be  a  short- 
term  disturbance.  A  mitigation  plan  to 
estabUsh  and  maintain  the  wildlife 
travel  corridor  while  avoiding  adverse 
impacts  on  bilateral  flood  control  efforts 
has  been  prepared.  This  corridor  will  be 
maintained  for  wildlife,  not  as  a  park, 
and  will  form  part  of  a  more  than  200- 
mile  long  wildlifs  corridor  along  the  Rio 
Grande. 

5.36  acres  of  Town  Resaca  and  0.16 
acre  of  Los  Tomates  Banco  are 
considered  wetland/inland  water  and 
will  be  destroyed  by  the  project.  These 
wetlands  will  be  replaced  by  an  equal 
or  larger  acreage  of  man-made  wetland/ 
inland  waters  located  south  of  the 
proposed  new  levee.  Nine  acres  of 
wetlands/inland  water  in  Lincoln  Park 
will  be  replaced  by  the  same  amount  of 
tiretlands  within  the  vvildlife  corridor. 

Actual  loss  of  habitat  and  potential 
loss  of  wildlife  is  a  short-term 
disturbance  with  a  long-term  increase  in 
habitat  and  potential  increase  in 
wildlife,  including  endangered  species 
such  as  jaguarundi  and  ocelot.  None  of 
the  fish  species  at  the  site  are 
endangered  or  threatened. 

Lights  on  the  access  road  and  bridge 
will  illuminate  only  the  roadway.  Brush 


will  be  planted  below  the  bridge  to 
provide  further  protection  for  wildlife. 

Construction  methods  designed  to 
minimize  adverse  temporary  effects  are 
described  in  the  assessment. 

There  are  no  hazardous  material 
waste  sites  in  the  immediate  project 
area.  The  promoter  states  that  the 
probabiUty  of  an  extreme  occurrence  is 
low.  Minor  spills  may  occur  more 
frequently.  GSA  plans  a  hazardous 
materials  containment  area  for  those 
transports  which  require  it. 

Finding  of  the  Environmental 
Assessment 

On  the  basis  of  the  Environmental 
Assessment,  a  finding  of  no  significant 
impact  ("FONSI")  is  adopted  and  an 
environmental  impact  statement  will 
not  be  prepared.  This  FONSI  is  issued 
based  on  the  project  sponsor's  (Cameron 
County)  full  compliance  with  all 
mitigation  provisions  and  stipulations 
for  transfer  of  the  site  to  the  General 
Services  Administration  as  previously 
agreed. 

Dated:  October  4, 1993. 
Stephen  R.  Gibson, 

Coordinator,  Office  oft4exicnn  Affairs,  U.S.- 
Mexico Border  Affairs  Unit 
[FR  Doc.  93-25821  Filed  10-20-^3;  8:45  ami 
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UNfTEO  STATES  INFORMATION 
AGENCY 

Summer  Institute  in  the  History  of  the 
United  States  for  Foreign  University 
Teachers 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice — Request  for  Proposals. 

SUMMARY:  The  United  States  Information 
Agency  (USLA)  invites  applications  to 
conduct  a  six-week,  graduate-level 
summer  institute  (including  an 
integrated  follow-on  tour)  in  the  history 
of  the  United  States  for  approximately 
18  foreign  university  teachers  (primarily 
members  of  history  and  American 
studies  faculties)  who  are  either 
currently  teaching  about  some  aspect  of 
United  States  history  or  are  planning  to 
do  so.  Participants  will  be  nominateid  by 
United  States  Information  Service 
(USIS)  posts  overseas  and  will  have 
high-level  fluency  in  English.  USIA  is 
asking  for  detailed  proposals  from 
colleges,  universities,  consortia  of 
colleges  and  universities,  and  other  not- 
for-profit  academic  organizations  that 
have  an  established  reputation  in  the 
discipline  of  history  and  its  related 
subdisciplines.  and  can  demonstrate 


expertise  in  conducting  graduate-level 
programs  for  foreign  educators. 
DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  DC  time,  on  Monday, 
January  10, 1994.  Faxed  documents  will 
not  be  accepted,  nor  will  documents 
postmarked  January  10. 1994,  but 
received  at  a  later  date.  It  is  the 
responsibility  of  each  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline.  In  order  to  allow 
adequate  preparation  time,  grants 
should  begin  by  March  15, 1994. 
Approximate  institute  program  dates 
should  be  July  2  to  August  12, 1994. 
Participants  v«rill  be  scheduled  to  arrive 
in  the  U.S.  on  or  about  July  1.  and 
depart  on  August  13, 1994. 
ADDRESSES:  The  original  and  14  copies 
of  the  completed  application,  including 
required  forms,  should  be  submitted  by 
the  deadline  to:  U.S.  Information 
Agency,  Ref.:  Summer  Institute  in  the 
History  of  the  United  States  for  Foreign 
University  Teachers.  Grants 
Management  Division,  E/X£,  301  4th 
Street,  SW.,  room  336,  Washington,  DC 
20547. 

FOR  FURTHER  INFORMATION  CONTACT: 
Interested  organizations  or  institutions 
should  contact  Don  Q.  Washington  at 
the  U.S.  Information  Agency,  Division 
for  the  Study  of  the  U.S.,  E/AAS,  room 
256,  301  4th  St.  SW.,  Washington,  DC 
20547.  telephone:  (202)  619-4559,  to 
request  detailed  application  packets, 
which  include  award  criteria  additional 
to  this  announcement,  all  necessary 
forms,  and  guidelines  for  preparing 
proposals,  including  specific  budget 
information. 

SUPPLEMENTARY  INFORMATION:  The 
authority  for  this  exchange  program  is 
contained  in  the  Mutual  Educational 
and  Cultural  Exchange  Act  of  1961,  as 
amended.  Public  Law  87-256 
(Fulbright-Hays  Act).  Programs  seek  to 
increase  mutual  understanding  between 
the  people  of  the  United  States  and  the 
people  of  other  countries.  Pursuant  to 
the  Bureau's  authorizing  legislation, 
programs  must  "maintain  a  non- 
political  chardtter  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  Ufe,"  and  must  "maintain 
their  scholarly  integrity  and  shall  meet 
the  highest  standards  of  academic 
excellence  •  •  ••• 

Overview:  The  Summer  Institute  in 
the  History  of  the  United  States  for 
Foreign  University  Teachers  aims  to 
provide  approximately  18  foreign 
university  teachers  with  opportunities 
to  improve  teaching  about  the  U.S.  by 
enriching  their  knowledge  of  the  United 
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States  through  the  study  of  a  field  or 
speciaHzed  topic  of  American  history. 
The  proposed  field  or  topic  should  be 
sufficiently  broad  to  expose  participants 
to  the  range  of  the  U.S.  historical 
experience  and  focused  enough  to 
reflect  the  methods,  trends,  and 
perspectives  of  the  current  practice  of 
history  in  the  United  States.  The 
equivalent  of  one  day  a  week  should  be 
available  to  participants  to  pursue 
individual  research  interests  or 
curriculum  development  projects. 
Participants  should  be  paired  with 
faculty  mentors. 

Guidelines 

Eligibility:  Accredited  colleges, 
universities,  consortia  of  colleges  and 
universities,  and  other  not-for-profit 
academic  organizations  that  have  an 
established  reputation  in  the  discipline 
of  history  and  its  related  sub- 
disciplines,  and  can  demonstrate 
expertise  in  conducting  graduate-level 
programs  for  foreign  educators  are 
eligible  to  apply.  Proposals  from 
consortia  may  be  submitted  by  a 
member  institution  with  documented 
authority  to  represent  all  members. 

Applicant  institutions  must  have  a 
minimum  of  four  years'  experience  in 
conducting  international  exchange 
programs.  The  project  director,  or  one  of 
the  key  program  staff  responsible  for  the 
academic  program,  must  have  an 
advanced  degree  in  history.. University 
staff  escorts  traveling  under  USIA 
cooperative  agreement  support  must  be 
U.S.  citizens  with  demonstrated 
qualifications  for  this  service. 

Objectives:  The  objective  of  the 
institute  is  to  provide  foreign  university 
teachers  with  opportunities  to  improve 
teaching  about  the  U.S.  by  enriching 
their  knowledge  of  the  United  States 
through  the  study  of  a  field  or 
specialized  topic  of  American  history 
that  is  sufficiently  broad  to  expose 
participants  to  the  range  of  the  U.S. 
historical  experience,  and  focused 
enough  to  reflect  the  methods,  trends, 
and  perspectives  of  the  current  practice 
of  history  in  the  United  States. 

Audience:  The  program  should  be 
designed  for  approximately  18 
experienced  university-level  teachers 
who  are  currently  teaching  some  aspect 
of  American  history  or  plan  to  do  so. 
Institute  participants  will  come 
primarily  from  history  or  American 
studies  faculties.  Participants  will  be 
nominated  by  United  States  Information 
Service  (USIS)  posts  worldwide  and 
will  have  high-level  fluency  in  Enghsh. 
Although  some  participants  may  have 
visited  the  U.S.  previously,  an  initial 
orientation  to  the  U.S.  and  the  American 
campus  should  be  an  integral  part  of  the 


institute  and  should  be  held  at  the 
beginning  of  the  program. 

Program  Design:  Tne  institute  should 
be  specially  designed  for  experienced 
foreign  university-level  teachers  and 
should  not  duplicate  courses  designed 
by  graduate  departments  for  American 
graduate-degree  candidates.  Although  it 
is  important  that  the  topics  and  readings 
of  the  institute  be  clearly  organized,  the 
institute  should  not  be  structured  like  a 
lecture  course  or  a  graduate  seminar. 
Rather,  it  should  facilitate  the 
development  of  a  collegial  atmosphere 
in  which  institute  faculty  and 
participants  discuss  relevant  texts, 
issues,  and  concepts.  Total  program 
length  is  six  weeks  with  a  minimum  of 
five  weeks  devoted  to  the  academic 
component  at  the  host  institution.  The 
last  week  of  the  seminar  should  provide 
an  escorted  tour  that  includes  two-to- 
three  program  days  in  Washington,  DC., 
to  reinforce  the  academic  content  of  the 
institute.  A  visit  to  one  additional  site 
for  scholarly  purposes  is  recommended. 

Academic  ana  Tour  Components:  The 
institute  is  offered  for  foreign  university 
teachers  in  the  fields  of  history  and 
American  studies  who  want  to  deepen 
and  revitalize  their  understanding  of  the 
foundations,  development,  and  current 
practice  of  the  history  of  the  United 
States.  The  institute  should  provide 
participants  with  an  overview  of  the 
state  of  the  discipline  of  history  in  the 
United  States,  and  should  facilitate  their 
access  to  scholarly  and  institutional 
contacts  and  to  bibliographic 
information  that  will  be  useful  to  them 
once  they  return  to  their  teaching  duties 
in  their  home  countries.  It  is  important 
that  the  academic  program  be  clearly 
organized,  and  that  its  topics  and 
organization  be  broad  enough  to 
accommodate  the  diverse  backgrounds 
of  its  participants.  The  institute  should 
begin  with  an  orientation  to  the  U.S. 
and  the  American  campus.  During  the 
course  of  the  institute,  participants  are 
expected  to  pursue  individual  research 
or  curriculum  development  projects. 
The  institution  that  conducts  the 
program  should  be  prepared  to  offer  the 
level  of  scholarly  resources  and 
professional  assistance  necessary  to 
support  such  projects. 

The  tour  component  of  the  institute 
should  be  planned,  arranged,  and 
conducted  by  the  program  director  and 
principal  project  staff  and  should  be 
seen  as  an  integral  part  of  the  program, 
complementing  and  reinforcing  the 
academic  component.  It  must  include 
two-to-three  program  days  in 
Washington.  DC;  a  visit  to  an  additional 
site  is  recommended.  Either  the 
Washington  program  or  the  program  at 
an  optional  third  site  should  include 


visits  to  libraries  and  archives,  and 
should  be  structured  so  that  participants 
are  given  a  chance  to  pursue  individual 
professional  interests.  Programming  in 
Washington  should  include  a  half-day 
wrap-up  session  at  the  United  States 
Information  Agency.  The  selected 
grantee  institution  will  consult  closely 
with  USLA  in  planning  the  Washington 
itinerary.  Details  of  the  academic  and 
tour  programs  may  be  modified  in 
consultation  with  USIA's  Branch  for  the 
Study  of  the  U.S.  following  the  grant 
award. 

Proposed  Budget:  Applicants  must 
submit  a  comprehensive  line-item 
budget  for  which  specific  details  are 
available  in  the  application  packet.  The 
total  USIA- funded  budget  must  not 
exceed  $145,300.  USIA-funded 
administrative  costs  as  defined  in  the 
application  packet  must  not  exceed 
$43,648.  Applications  requesting  more 
than  $43,648  for  administrative  costs, 
and/or  more  than  $145,300  for  total 
institute  costs  to  USIA,  or  that  do  not 
allocate  these  costs  consistent  with  the 
budget  instructions  will  not  be 
considered.  The  Agency  reserves  the 
right  to  reduce,  revise  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program.  Organizations 
submitting  proposals  are  urged  to  cost 
share  program  and  administrative 
expenses  to  the  greatest  degree  possible. 
Participant  international  travel  costs 
will  be  covered  by  USIA,  and  should 
not  be  included  in  the  budget 
submission. 

Cost-sharing  may  be  in  the  form  of 
allowable  direct  or  indirect  costs.  The 
recipient  must  maintain  written  records 
to  support  all  allowable  costs  which  are 
claimed  as  being  its  contribution  to  cost 
participation,  as  well  as  cost  to  be  paid 
by  the  Federal  government.  Such 
records  are  subject  to  audit.  The  basis 
for  determining  the  value  of  cash  and 
in-kind  contributions  must  be  in 
accordance  with  OMB  Circular  Alio, 
Attachment  E  Cost  sharing  and 
matching  should  be  described  in  the 
proposal.  In  the  event  the  Recipient 
does  not  provide  the  minimum  amount 
of  cost-sharing  as  stipulated  in  the 
Recipient's  budget,  the  Agency's 
contribution  urill  be  reduced  in 
proportion  to  the  Recipient's 
contribution. 

The  recipient's  proposal  shall  include 
the  cost  of  an  audit  that: 

(1)  Complies  with  the  requirements  of 
OMB  Circular  No.  A-133,  Audits  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Institutions; 

(2)  Complies  with  the  requirements  of 
American  Institute  of  Certified  Public 
Accountants  (AICPA)  Statement  of 
PosiUon  (SOP)  No.  92-9;  and. 
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(3)  Includes  review  by  the  recipient's 
independent  auditor  of  a  recipient- 
prepared  supplemental  schedule  of 
indirect  cost  rate  computation,  if  such  a 
rate  is  being  proposed. 

The  audit  costs  shall  be  identified 
separately  for 

(1)  Preparation  of  basic  financial 
statements  and  other  accounting 
services;  and. 

(2)  Preparation  of  the  supplemental 
reports  and  schedules  required  by  OMB 
Qrcular  No.  A-133.  Aia»A  SOP  92-9. 
and  the  review  of  the  supplemental 
schedule  of  indirect  cost  rate 
computation. 

Review  Process:  USIA  will 
acknowledge  receipt  of  all  proposals 
and  will  review  them  for  technical 
eligibility.  Proposals  will  be  deemed 
ineligible  if  they  do  not  fully  adhere  to 
the  guidelines  established  herein  and  in 
the  application  packet.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  also  be  reviewed 
by  USIA's  geographic  area  offices,  and 
the  budget  and  contracts  offices. 
Proposals  may  also  be  reviewed  by  the 
Agency's  OfTice  of  General  Counsel. 
Funding  decisions  are  at  the  discretion 
of  the  Associate  Director  for  Educational 
and  Cultural  Affairs.  Final  technical 
authority  for  cooperative  agreement 
awards  resides  with  USIA's  contracting 
officer. 

Beview  Criteria:  Technically  eligible 
applications  will  be  reviewed 
competitively  according  to  the  following 
criteria: 

1.  Overall  quality. 

A.  The  content,  significance, 
definition,  organization,  and  academic 
rigor  of  the  proposed  program 
(including  the  follow-on  tour)  and  its 
appropriateness  to  program  objectives. 

B.  Evidence  of  careful  planning. 

C  Content  representative  of  current 
expert  knowledge  in  the  field; 
consistency  with  the  requirements  of 
the  Bureau's  legislative  charter,  in 
particular,  the  requirement  that  the 
program  meet  the  highest  professional 
qualitative  standards  of  achievement. 

2.  Institutional  capacity.  Adequacy  of 
proposed  resources,  including  faculty, 
library,  and  other  research  and  scholarly 
resources;  availability,  adequacy,  and 
appropriateness  of  housing  and  other 
institutional  support  important  to  a 
collegial  setting. 

3.  Experience  of  professionals  and 
staff  assigned  to  the  program  with 
foreign  educators;  institution's  track 
record  with  international  exchange 
programs. 

4.  Evaluation  and  follow-up. 


A.  Adequacy  of  plan  for  an  evaluation 
at  the  conclusion  of  the  institute  by  the 
grantee  institution. 

B.  Adequacy  of  provisions  made  for 
"muhipiier  effect,"  i.e.,  future  follow-up 
and  networking  between  grantees  and 
appropriate  U.S.  scholarly  organizations 
and  institutions. 

5.  Evidence  of  strong,  on-site 
administrative  and  managerial 
capabilities  (with  specific  discussion  of 
how  managerial  and  logistical 
arrangements  will  be  undertaken). 

6.  Availability  of  local  and  state 
resources  for  the  orientation,  institute, 
and  follow-on  tour. 

7.  Cost  effectiveness.  The  overhead 
and  administrative  components  of 
grants,  as  well  as  salaries  and  honoraria, 
should  be  kept  as  low  as  possible.  All 
other  items  should  be  necessary  and 
appropriate.  In-kind  contributions 
should  be  considered. 

Notice:  The  terms  and  conditions 
published  in  this  RFP  are  binding  and 
may  not  be  modified  by  any  USIA 
representative.  Explanatory  information 
provided  by  the  Agency  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFP  does  not  constitute 
an  award  commitment  on  the  part  of  the 
Government.  Final  awards  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification:  All  applicants  will  be 
notified  of  the  results  of  the  review 
process  on  or  about  March  1, 1994. 
Awarded  grants  will  be  subject  to 
periodic  reporting  and  evaluation 
requirements. 

Dated:  October  14, 1993. 
Barry  Fuhon, 

Acting  Associate  Director,  Bureau  of 
Educational  and  Cultural  Affairs. 
|FR  Doc.  93-25805  Filed  10-20-93;  8:45  ami 

BtLLMQ  COOC  tn^-Ot-M 


Summer  Institute  In  the  U^  Economy 
and  Public  Policy  for  Foreign 
University  Teaclters 

AGENCY:  United  States  bifbrmatioii 

Agency. 

ACTION:  Notice — Request  for  Proposals. 

SUMMARVrThe  United  States  Information 
Agency  (USIA)  invites  applications  to 
conduct  a  six-week,  graduate-level 
summer  institute  (including  an 
integrated  follow-on  tour)  in  the 
American  economic  system  for 
approximately  18  foreign  university 
teachers  (primarily  members  of 
economics,  social  science,  business  or 
public  policy  faculties)  who  are  either 
currently  teaching  about  some  aspect  of 


the  American  economic  system  or  are    - 
planning  to  do  so.  Participants  will  be 
selet:ted  by  the  United  States 
Information  Service  (USIS)  posts 
overseas  and  will  have  high-level 
fluency  in  English.  USIA  is  asking  foi 
detailed  proposals  from  colleges, 
universities,  consortia  of  colleges  and 
universities,  and  other  not-for-profit 
academic  organizations  that  have  an 
established  reputation  in  the  discipline 
of  economics  and/or  public  policy  and 
expertise  in  conducting  graduate-level 
programs  for  foreign  educators. 
DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m.. 
Washington,  D.C  time  on  Monday, 
January  10,  1994.  Faxed  documents  will 
not  be  accepted,  nor  will  documents 
postmarked  on  January  10  but  received 
at  a  later  date.  It  is  the  responsibility  of 
each  grant  applicant  to  ensure  that 
proposals  are  received  by  the  above 
deadline.  To  allow  adequate  preparation 
time,  grants  should  begin  by  March  15. 
1994.  Approximate  institute  program 
dates  should  be  July  2-August  12.  1994. 
Participants  will  be  scheduled  to  arrive 
in  the  U.S.  on  or  about  July  1  and  will 
depart  on  August  13. 
ADDRESSES:  The  original  and  14  copies 
of  the  completed  application,  including 
required  forms,  should  be  submitted  by 
the  deadline  to:  U.S.  Information 
Agency,  Ref:  Summer  Institute  in  the 
American  Economic  System  for  Foreign 
University  Teachers.  Grants 
Management  Division,  E/XE,  301  4th 
St..  SW.,  room  336,  Washington,  DC 
20547. 

FOR  FURTHER  INFORMATION  CONTACT: 
Interested  organizations/institutions 
should  contact  Don  Q.  Washington. 
Chief,  U.S.  Studies  Branch  at  the  U.S. 
Information  Agency,  Office  of  Academic 
Programs,  Division  for  the  Study  of  the 
U.S.,  301  4th  St..  SW..  Washington,  DC 
20547,  telephone:  (202)  619-4559.  to 
request  detailed  application  packets, 
which  include  award  criteria  additional 
to  this  announcement,  all  necessary 
forms,  and  guidelines  for  preparing 
pro|>osals.  including  specific  budget 
preparation  information. 
SUPPI^MENTARY  INFORMATION:  The 
authority  for  this  exchange  program  is 
contained  in  the  Mutual  Educational 
and  Cultural  Exchange  Act  of  1961,  as 
amended.  Public  Law  87-256 
(Fulbright-Hays  Act).  Programs  seek  to 
increase  mutual  understanding  between 
the  people  of  the  United  States  and 
jjeople  of  other  countries.  F*ursuant  to 
the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
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Amwicaa  potHical,  sadal,  and  cultural 
life.  PMgrams  must  maintain  their 
scholarly  integrity  and  shai)  tnaet  the 
highest  standards  of  academic 
excdlence. 

Overview:  The  summer  institute  in  the 
U.S.  economy  and  public  policy  issues 
aims  to  provide  approximately  18 
foreign  university  educators  with, 
opportunities  to  improve  teaching  about 
the  U.S.  by  enriching  their  knowledge  of 
the  U.S.  economic  system  and  its 
relationship  to  public  policy  by  wotlcing 
with  distinguished  scholars  anid  by 
undertaking  individuals  projects  (for 
example,  intensive  reading,  scholarly 
research,  or  writing)  of  their  own 
choosing.  The  program  should 
familiarize  participants  with  significant 
trends  resources  and  current  methods  in 
the  discipline.  The  equivalent  of  one 
day  a  week  should  be  available  to 
participants  to  pursue  individual 
research  interests  or  curriculum 
development  projects.  Participants 
should  be  paired  with  faculty  mentws. 

GuidcUnes 

Eligibility:  Accredited  universities, 
colleges,  consortia  of  universities  and 
colleges,  and  other  not-for-profit 
academic  organizations  which 
demonstrate  an  acknowledged 
reputation  in  the  relevant  subdisciplines 
of  economics  and  expertise  in 
conducting  graduate  level  programs  for 
foreign  educators  are  eligible  to  apply. 
Proposals  from  consortia  may  be 
submitted  by  a  ntember  institution  with 
documented  auth<mty  to  represent  aU 
members. 

Applicant  institutions  must  have  a 
minimum  of  four  years'  experience  in 
conducting  international  exchange 
programs.  The  project  director,  or  one  of 
the  key  program  staff  responsible  for  the 
academic  progrun,  must  have  an 
advanced  degree  in  economics. 
University  staff  escorts  traveling  under 
USIA  cooperative  agreement  support 
must  be  U.S.  citizens  with  demonstrated 
qualifications  for  this  service. 

Objectives:  The  objective  of  the 
institute  is  to  provide  foreign  university 
teachers  with  opportunities  to  improve 
teaching  about  the  U.S.  by  enriching 
their  knowledge  of  the  foundations  Of 
the  American  economic  system  and  its 
current  structure  and  functioning,  with 
special  reference  to  public  policy  issues. 
The  institute  should  expose  the 
participants  to  relevant  elements  of  U.S. 
economic  history,  the  role  of  economic 
issues  in  American  society,  and  current 
U.S.  national/regional  economic  trends 
and  perspectives. 

Participants:  The  program  should  be 
designed  for  approximately  18 
experienced  university-level  educators 
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who  are  aurently  teaching  some  aspect 
of  the  U.S.  acanoBic  systa>.  or  plan  to 

do  so.  Institute  participants  wilt  come 
primarily  from  the  fields  of  economics, 
social  science,  or  business.  Participants 
wiA  be  selected  by  USIS  posts 
worldwide  and  will  have  high-level 
fluency  in  Engbsh. 

Although  tome  participants  may  have 
visited  the  U.S.  previously,  an  initial 
orientation  to  the  U.S.  and  the  American 
campus  should  be  an  integral  part  of  the 
program  and  should  be  held  at  the 
beginning  of  the  program. 

Program  Design:  The  institute  should 
be  designed  specifically  for  experienced 
foreign  university-level  educators  and 
should  not  duplicate  coiirses  normally 
given  by  graduate  departments  for 
American  graduate  degree  candidates. 
Although  it  is  important  that  the  topics 
and  the  reading  for  the  institute  b« 
clearly  organized,  the  institute  should 
not  have  the  structure  of  a  lecture 
course  or  graduate  seminar.  Rather,  it 
should  facilitate  the  development  of  a 
collegial  atmosphere  in  which  institute 
faculty  and  participants  discuss  relevant 
texts,  issues  and  concepts.  Total 
program  length  is  six  weeks  with  a 
minimum  of  five  weeks  devoted  to  the 
academic  component  at  the  host 
institution.  The  last  week  of  the  seminar 
should  provide  an  escorted  tour  which 
includes  three  or  four  program  days  in 
Washington,  DC  to  reinforce  the 
academic  component  of  Ike  institute.  A 
visit  to  one  more  additional  site  for 
scholariy  purposes  is  optional. 

Academic  and  Tour  Component:  The 
institute  is  offered  for  foreign 
university-level  educators  In  the  fields 
of  economics,  sociai  sdescs,  or  business 
or  public  policy  who  want  to  deepen 
and  revitalize  their  understanding  of  the 
current  functioning  of  the  U.S. 
economic  system  s>d  its  relationship  to 
important  public  policy  issues. 
Following  a  brief  orientation  to  the 
American  campus  and  to  the  U.S.,  the 
institute  should  provide  a  brief  review 
of  the  American  economic  system,  an 
analysis  of  the  structural  changes  now 
occurring,  and  a  review  of  the  major 
issues  guiding  economic  analysis.  The 
institute  should  address  the  relationship 
between  the  cbrrent  U.S.  economic 
system  and  the  most  imf>ortant  public 
policy  issues  in  the  U.S.  (e.g.,  health 
care,  trade,  the  environment,  etc.).  The 
institute  should  familiarize  participants 
with  current  major  sources  of 
information  about  the  U.S.  economy, 
including  macroeconomic  and  regional 
forecasts. 

It  is  important  that  the  academic   . 
program  be  clearly  organized,  and  that 
its  organization  be  broad  enough  to 
accommodate  the  diverse  backgrounds 


of  the  participants.  During  die  course  of 
the  institute,  participants  should  bo 
encouraged  to  engage  in  individual 
.scholarly  and/or  curriculum  projects. 
The  institution  which  conducts  the 

[>rogram  should  be  prepared  to  offer  the 
evel  of  scholarly  resaoices  and 
professional  assistance  oecessary  to  give 
adequate  support  to  such  pirofects.  R 
should  also  offer  participants  an 
overview  of  the  state  of  the  discrphne  of 
economics  in  the  United  States,  and 
fama£arize  them  with  scholvly  and 
institutional  contacts  an4  bibiiographic 
information  which  will  be  useM  to 
them  in  fbtlow-up  activities. 

The  tour  component  of  dw  institute 
should  be  planned,  arranged,  and 
conducted  by  the  progran  director  and 
principal  project  stafi'and  should  be 
seal  as  an  integral  part  of  the  program, 
complementing  and  reinforcing  the 
academic  component.  It  ntust  include 
three  ch-  four  program  days  in 
Washington,  EC,  aad  may  include  a 
visit  to  one  more  sita  Either  Ate 
Washington  program  or  the  optional 
third  site  should  include  visits  to 
academic  institutions,  think  tanks,  or 
other  relevant  sites.  ar)d  should  be 
structured  so  that  the  participants  are 
given  a  chance  to  pursue  separate 
professional  interests.  Participants 
should  meet  with  American  economists, 
officials  in  financial  instJCutieas,  and 
trade  experts. 

Programming  in  Washington  shouM 
include  a  half-day  wrap-up  session  at 
USIA.  The  grantee  institution  should 
consult  closely  with  USIA  in  planning 
the  Washington  itinerary.  Details  of  the 
academic  and  tour  programs  may  be 
modified  in  consultation  with  USIA's 
Branch  for  the  Study  of  the  United 
States  following  grant  award. 

Proposed  Budget:  AppUcants  nrast 
submit  a  comprehensive  hne-item 
budget  for  which  specific  details  are 
available  in  the  application  packet.  The 
total  USlA-funded  budget  most  not 
exceed  $145,300.  USIA-funded 
administrative  costs  as  defined  in  the 
application  packet  must  nt>t  exceed 
$43,648.  Applications  requesting  more 
that  $43,648  for  administrative  costs, 
and/or  more  than  $145,300  for  the  total 
institute  costs  to  USIA,  or  that  do  not 
allocate  these  costs  consistently  with 
the  budget  instructions  will  not  be 
considered.  The  Agency  reserves  the 
right  to  reduce,  revise  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program.  Organizations 
submitting  proposals  are  urged  to  cost 
share  program  and  administrative  costs 
to  the  greatest  degree  possible. 
Participant  international  travel  will  be 
covered  by  USIA.  and  should  not  be 
included  in  the  budget  submission. 
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Cost-sharing  may  be  in  the  foim  of 
allowable  direct  or  indirect  costs.  The 
recipient  must  maintain  written  records 
to  support  all  allowable  costs  which  are 
claimed  as  being  its  contribution  to  cost 
participation,  as  well  as  cost  to  be  paid 
oy  the  Federal  government.  Such 
records  are  subject  to  audit.  The  basis 
for  determining  the  value  of  cash  and 
in-kind  contributions  must  be  in 
accordance  with  OMB  Circular  AllO, 
Attachment  E. 

Cost-sharing  and  matching  should  be 
described  in  the  proposal.  In  the  event 
the  recipient  does  not  provide  the 
minimum  amount  of  cost  sharing  as 
stipulated  in  the  Recipient's  budget,  the 
Agency's  contribution  will  be  reduced 
in  proportion  to  the  recipient's 
contribution. 

The  recipient's  proposal  shall  include 
the  cost  of  an  audit  that: 

(1)  Complies  with  the  requirements  of 
OMB  Circular  No.  A-133,  Audits  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Institutions; 

(2)  Complies  with  the  requirements  of 
American  Institute  of  Certified  Public 
Accoimtants  (AICPA)  Statement  of 
Position  (SOP)  No.  92-9:  and 

(3)  Includes  review  by  the  recipient's 
independent  auditor  of  a  recipient- 
prepared  supplemental  schedule  of 
indirect  cost  rate  computation,  if  such  a 
rate  is  being  proposed. 

The  audit  costs  shall  be  identified 
separately  for: 

(1)  Preparation  of  basic  financial 
statements  and  other  accounting 
services:  and 

(2)  Pref>aration  of  the  supplemental 
reports  and  schedules  required  by  OMB 
Circular  No.  A-133,  AICPA  SOP  92-9. 
and  the  review  of  the  supplemental 
schedule  of  indirect  cost  rate 
computation. 

Review  Process:  USIA  will 
acknowledge  receipt  of  all  proposals 
and  will  review  them  for  technical 
eligibility.  Proposals  will  be  deemed 


ineligible  if  they  do  not  fully  adhere  to 
the  guidelines  established  herein  and  in 
the  application  packet.  Eligible 
proposals  will  he  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  also  be  reviewed 
by  the  appropriate  geographic  area 
office,  and  the  budget  and  contracts 
office.  Proposals  may  also  be  reviewed 
by  the  Agency's  Office  of  the  General 
Counsel.  Funding  decisions  are  at  the 
discretion  of  the  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  cooperative 
agreement  awards  resides  with  USIA's 
contracting  officer. 

Review  Criteria:  Technically  eligible 
applications  will  be  reviewed 
competitively  according  to  the  following 
criteria: 

1.  Overall  quality. 

A.  The  content,  significance, 
definition,  and  academic  rigor  of  the 
proposed  program  (including  the 
follow-on  tour)  and  its  appropriateness 
to  program  objectives. 

B.  Evidence  of  careful  planning. 

C.  The  degree  to  which  the  content  is 
representative  of  current  expert 
knowledge  in  the  field  and  is  consistent 
with  the  requirements  of  the  Bureau's 
legislative  charter,  meeting  the  highest 
professional  qualitative  standards  of 
achievement. 

2.  Institutional  capacity.  Adequacy  of 
proposed  resources,  including  faculty, 
library  and  other  research  facilities; 
housing  availability,  and  other 
institutional  support  important  to  a 
collegial  setting,  should  be  adequate  to 
achieve  the  program  goals. 

3.  Experience  of  professionals  and 
staff  assigned  to  the  program  with 
foreign  educators;  institution's  track 
record  with  international  exchange 
programs. 

*  4.  Evaluation  and  follow-up. 

A.  Adequacy  of  plan  for  evaluation  at 
the  conclusion  of  the  program  by  the 
institute  by  the  grantee  institution. 


B.  Adequacy  of  the  provisions  made 
for  "multiplier  effect."  i.e.  contact  with 
non-faculty  Americans  and  future 
follow-up  and  networking  between 
grantees  and  appropriate  U.S.  scholarly 
organizations  and  institutions. 

5.  Evidence  of  strong  on-site 
administrative  and  managerial 
capabilities  (with  specific  discussion  of 
how  managerial  and  administrative- 
logistical  arrangements  will  be 
undertaken). 

6.  Availability  of  local  and  state 
resources  for  the  orientation,  institute 
and  follow-on  tour. 

7.  Cost-effectiveness.  The  overhead 
and  administrative  components  of 
grants,  as  well  as  salaries  and  honoraria, 
should  be  kept  as  low  as  possible.  All 
other  items  should  be  necessary  and 
appropriate.  In-kind  contributions 
should  be  considered. 

Notice:  The  terms  and  conditions 
published  in  this  RFP  are  binding  and 
may  not  be  modified  by  any  USIA 
representative.  Explanatory  information 
provided  by  the  Agency  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFP  does  not  constitute 
an  award  commitment  on  the  part  of  the 
Government.  Final  awards  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedure. 

Notification:  All  applicants  will  be 
notified  of  the  results  of  the  review 
process  on  or  about  March  1, 1994. 
Awarded  grants  will  be  subject  to 
periodic  reporting  and  evaluation 
requirements. 

Dated:  October  14, 1993. 
Barry  Fulton. 

Acting  Director,  Bureau  of  Educational  and 
Cultural  Affairs. 
[FR  Doc.  93-25806  Filed  10-20-93;  8:45  am) 

■ILUNG  COOe  S230-01-M 


54401 


Sunshine  Act  Meetings 


Federal  RegisMv 
VoL  S8.  No.  2»2 
Thursday.  October  21.  1993 


ThB  sectiowoHh*  FEDERAL  REGJSTER 
contains  notices  ol  rrwtiwga  puMsAed  utwtef 
the  "Gowemment  in  ttw  Sunshine  AcT  (Pubi 
L.  94-409)  5  U.S.C.  552t)(e)(3). 


EQUMi  EMKOVMEKT  OPPORTUIffTT 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  Of 
PREVIOUS  ANNOUNCEMENT^  58  FR  S2138; 
Wednesday.  October  6.  1992. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  2:00  P.M.  (Ea&tem  Time) 
Tuesday,  October  19, 1993. 
CHANGE  IN  THE  MEETMS: 

Closed  Session 

The  closed  portion  of  the  meeting  has  been 
cancelled. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Frances  M.  Hart,  Executive  Officer  on 
(202) 663-4070. 

Dated:  October  19. 1993. 
FrsBces  M.  Harf, 

Executive  Office,  Executive  Secretariat. 

IFrt  Doc.  93-26090  Filed  10-19-93;  2:30  ami 

BILUNOCOOC  C790-<M-M 

federal  deposit  insurance 
Corporation 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  10:08  a.m.  on  Tuesday.  October  19, 
1993,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  (1) 
matters  relating  to  the  probable  failure 
of  an  insured  depository  institution;  (2) 
matters  relating  to  the  Corporation's 
corporate  activities;  and  (3)  a  personnel 
matter. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Jonathan  L.  Fiechter  (Acting  Director. 
Office  of  Thrift  Suj>ervision).  seconded 
by  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency), 
concurred  in  by  Acting  Chairman 
Andrew  C.  Hove,  Jr.,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public:  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
thait  the  matters  could  be  considered  in 
H  closed  meeting  by  authority  of 
subsections  (c)(2),  (c)(6).  (c)(8), 


(c)(9)(A)(ii).  and  (c)(9)(^  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b  feH2i.  {cU\.  (cM»); 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Boant 
Room  of  tb«  FDiC  Building  located  at 
550-17th  Street.  NW.,  Washington,  DC 

Dated:  October  19. 1993. 
Federal  Deposit  tnsurance  Corporarion. 
Robert  E  Fefdman. 
Deputy  Executiwe  Secretary. 
jFR  Doc  93-2&103  Piled  l«>19-93-.  3:25  pm^ 

BM.UNQ  COOC  •714-01-41 

FEDERAL  ELECTION  COMMMSION 

FEDERAL  NEOSTEf*  NUMBER:  93-25398. 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Thursday.  October  21.  1993,  10:00a.m., 

Meeting  Open  fo  the  Pablic. 

THE  FOLLOWRNG  ITEM  WAS  DELETED  FROM 

THE  AGENDA:  Briefing  on  REGO. 

DATE  AND  TIME:  Tuesday,  October  2&, 

1993  at  10:00  a.nt. 

PLACE:  999  E  Street,  ^W..  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 
S437g. 

Audits  conducted  pursuant  to  2  U.S.C 
§437g.  8438(b).  and  Title  26.  U.S.C 

Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration. 

Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Wednesday.  October  27, 

1993  at  10:00  a.m. 

PLACE:  999  E  Street.  NW.,  Washington, 

DC  (Ninth  Floor). 

STATUS:  This  oral  hearing  will  be  open 

to  the  public. 

MATTERS  BEFORE  THE  COMMISSION: 

Federal  Funding  of  Presidential 

Nominating  Conventions  (11  C.F.R. 

Parts  107.  114.  and  9008). 

DATE  AND  TIME:  Thursday.  October  28, 

1993  at  10:00  a.m.  • 

PLACE:  999  E  Street.  NW..  Washington, 

DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Advisory  Opinion  1993-19:  Charles  F.C. 
Ruff  on  behalf  of  Friends  of  )ohn  Glenn. 

Revised  Final  Ex  Parte  Communications 
Rules,  with  Statement  of  Basis  and  Piftpose 
(continued  firom  meeting  of  September  16. 
1993). 


Administrative  Matters. 

PEHBON  TOCONMCr  FOR  mforwation: 

Mr.  Fied  Fitam).  Press  Officer. 

Telephone:  (292)  219-4155. 

Delores  Hardy, 

Administrative  Assistant. 

|FR  Doc  93-26101  Filed  10-19-93;  3:24  pm] 

BIUMO  COOf  Crif-AI-M 

FEDERAL  HOUSH(6  FMANCS  90MO 

TME  AND  DATES:  9:00  a.ni..  Wednesday. 
October  27.  1993. 

PLACE:  Board  Room  Second  Floor. 
Federal  Housing  Finance  Board  1777  F 
Streef.  NYf.,  Washington.  DC  20006. 

STATUS:  Parts  of  this  meeting  will  be 
open  to  the  pubUc.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 

MATTEW  TO  BE  CONSIOENED 

PORTIONS  OPEN  TO  THE  PUBLXi:  The  Board 
will  consider  the  following: 

1.  FHLBank  System  Reports 

A.  Monthly  Financial  Report 

B.  Monthly  Memt)ership  Report 
C  Third  Quarter  1993  QP  Report 

D.  Quarterly  Office  of  Finance  Report 

2.  Amendment  of  Affordable  Housing 

Program  and  Community  Support 
Requirements  Regulations 

3.  Publication  of  the  methodology  to  t>e  used 

by  the  Finance  Board  in  determining 
compliance  with  the  Private  Sector 
Adjustment  Factor  (PSAF)  Pricing 
Requirements 

4.  Approval  of  three  State  Housing  Finance 

Agencies  as  Eligible  Nonmember 
Mortgagee  Borrowers 

PORTIONS  CLOSED  TO  THE  PUBLIC:  The 

Board  will  consider  the  following: 

1.  Approval  of  the  September  Board  Minutes 

2.  Key  Issues  to  be  Addressed  in  Revisions 

to  AHP  Regulations 

3.  FHLBank  Presidents'  Compensation  Plan  - 

1994  salary  ranges,  grade  designations 
and  merit  increase  guidelines 

4.  Board  Management  Issues 

The  above  matters  are  exempt  under 
one  or  more  of  sections  552b(c)(6)  and 
(9)(B)  of  title  5  of  the  United  States 
Code. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elaine  L.  Baker,  Executive  Secretary  to 
the  Board,  (202)  408-2837. 
Philip  L.  Conover, 

Managing  Director. 

[FR  Doc.  93-26021  Filed  10-19-93;  12.-02 
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FEDEFUL  MAMTIME  COMMISSION 

TMIE  AND  DATE:  10:00  a.m.— October  27. 
1993. 

PtACC:  Hearing  Room  One— 800  North 
Capital  St..  NW..  Washington,  DC 
20573-0001. 

STATUS:  Part  of  the  meeting  will  be  open 
to  the  public.  The  rest  of  the  meeting 
will  be  closed  to  the  public. 

MATTER(S)  TO  BE  CONSIDERED: 

Portion  Open  to  the  public: 

1.  Docket  No.  92-31 — Service  Contracts— 
Ck>nsideration  of  Comments  on  Proposed 
Rule. 

2.  Docket  No.  93-10 — Amendments  to 
Rules  Governing  Fate  Proceedings  in  the 
Xkimestic  Offshore  Trades — Consideration  of 
Comments  on  Proposed  Rule. 

Portion  Closed  to  the  public: 

1.  Docket  No.  91-27 — American  President 
Lines.  Ltd.  v.  Cyprus  Mines  Corporation  and 
Cyprus  Minerals  Company:  and 

Docket  No.  92-01 — American  President 
Lines,  Ltd.  v.  Cyprus  Cooper  Company  and . 
Cyprus  Mineral  Company — Consideration  of 
the  Record. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 

Joseph  C.  Polking,  Secretary,  (202)  523- 

5725. 

foaeph  C  Polking. 

Secretory. 

|FR  Doc.  93-26100  Filed  10-19-93;  2:55  pml 

BlUMQCOOt  CTSO-OI-M 

SECURITIES  AND  EXCHANGE  COMMISSION 
Agency  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  October  18, 1993. 

A  closed  meeting  will  be  held  on 
Wednesday,  October  20,  1993,  at  10:00 
a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  ptesent. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b{c)(4),  (8),  (9)(A)  and  (10) 


and  17  CFR  200.402(a)(4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Beese,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday. 
October  20. 1993.  at  10:00  a.m.,  will  be: 

Institution  of  injunctive  actions. 

Settlement  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Regulatory  matter  regarding  flnancial 
institutions. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Bruce 
Rosenblum  at  (202)  272-2300. 

Dated:  October  15. 1993. 
Jonathan  G.  Katz. 

Secretory. 

jFR  Doc.  93-26039  Filed  10-19-93;  8:45  ami 

BILLING  CODE  S010-01-M 


Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  con-ections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  documerrt  categones 
elsewhere  in  ttie  issue. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Applications  for  Consolidated  Hearing 

Correction 

In  notice  document  93-21597 
appearing  on  page  47139  in  the  issue  of 
Tuesday,  September  7, 1993,  in  the 
second  column,  in  the  table,  the  MM 


Federal  Register 
Vol.  58,  No.  202 
Thursday.  October  21,  1993 


Docket  No.  "93-421"  should  read  "93- 
241". 

BILLING  CODE  1S09-01-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-93(M210-04:  N-577731 

Realty  Action:  Exchange  of  Public 
Lands  in  Clark  County,  Nevada 

Conection 

In  notice  document  93-22015, 
beginning  on  page  47472  in  the  issue  of 
Thursday,  September  9, 1993  make  the 
following  correction: 

On  page  47473,  in  the  first  column,  in 
the  third  paragraph,  in  the  sixth  line, 
"for"  should  read  "from".  , 

BILLMM  CODE  1S08-01-O 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32359] 

Peninsula  Corridor  Joint  Powers 
Board— Trackage  Rights  Exemption- 
Southern  Pacific  Transportation  Co.; 
Exemption 

Correction 

In  notice  document  93-25086 
appearing  on  page  52977  in  the  issue  of 
Wednesday,  Ck:tober  13, 1993,  the 
docket  number  should  read  as  set  forth 
above. 

BILLMO  CODE  190S4t-0 


Thursday 
October  21,  1993 


LiJ 


Part  II 


Department  of  the  Interior 

Bureau  of  Indian  Affairs 

25  CFR  Part  11 

Law  and  Order  on  Indian  Reservations; 

Final  Rule 


I     §     J 


I    i     J 

■  i 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

25CFRPart11 

RIN:  1076-AA01 

Law  and  Order  on  Indian  Reservations 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Bureau  of  hidian  Affairs 
(BIA)  is  revising  its  regulations 
governing  Courts  of  hidian  Offenses  to 
provide  those  courts  with  a  complete 
and  updated  code  of  laws,  and  to  clarify 
the  jurisdiction  of  those  courts  and  their 
relationship  to  tribal  governments  and 
the  Department  of  the  hiterior. 
EFFECTIVE  DATE:  November  22, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Branch  of  Judicial  Services. 
Bureau  of  Indian  Affairs,  1849  C  St., 
NW.,  Mail  Stop  2611-MIB,  Washington, 
DC  20240-^001,  telephone  number 
(202)  208-4400. 

SUPP1.EMENTARY  INFORMATION:  This  rule 
is  pubUshed  in  exercise  of  authority 
delegated  by  the  Secretary  of  the  Interior 
to  the  Assistant  Secretary — Indian 
Affairs  by  209  DM  8. 

Proposed  regulations  were  published 
in  the  Federal  Register  on  October  24, 
1985  (50  FR  43235).  The  period  of 
public  comment  closed  on  December  23, 
1985.  Numerous  comments  were 
received  and  reviewed.  As  a  result, 
some  changes  were  made  as  discussed 
in  detail  below. 

Background  and  Need  for  Changes  to 
Existing  Regulations 

Courts  of  Indian  Offenses  are 
established  by  the  Department  of  the 
Interior  in  those  areas  of  Indian  country 
where  tribes  retain  jurisdiction  over 
Indians  that  is  exclusive  of  state 
jurisdiction,  but  where  the  tribe  has  not 
established  a  tribal  court  to  exercise  that 
jurisdiction. 

Although  the  rules  of  these  courts  are 
established  and  the  judges  appointed  by 
the  BIA.  the  regulations  provide  for 
substantial  participation  by  tribal 
governments  in  their  operation.  For 
instance,  the  appointment  and  removal 
of  judges  is  subject  to  tribal  council 
action,  and  judges  and  tribal  councils 
may  supplement  or  supersede 
provisions  in  the  regulations  by 
adopting  their  own  ordinances  subject 
to  the  approval  of  the  BIA. 

While  the  United  States  Supreme 
Court  has  treated  these  courts  as 
exercising  tribal  authority,  Williams  v. 
Lee.  358  U.S.  217.  222-223  (1959).  it  has 
expressly  reserved  the  question  of  the 


extent  to  which  these  courts  are  to  be 
regarded  as  Federal  instrumentalities. 
United  States  v.  Wheeler,  435  U.S.  313. 
327  n.26  (1978).  The  Department  of  the 
Interior  must,  however,  define  for 
administrative  purposes  the  effect  of  the 
decisions  of  Courts  of  Indian  Offenses 
on  its  own  decision-making  process. 
Accordingly,  the  new  rules  provide  that 
decisions  of  Courts  of  Indian  Offenses 
will  be  given  the  same  weight  in 
decision-making  by  the  Department  of    , 
the  Interior  that  is  accorded  to  decisions 
by  tribal  courts  (courts  established  by 
purely  tribal  action). 

To  further  implement  that  concept, 
the  rule  explicitly  states  that  decisions 
of  a  Court  of  Indian  Offenses  are 
appealable  only  to  the  appellate 
division  of  the  Court  of  Indian  Offenses, 
and  that  appellate  division  decisions  are 
not  subject  to  administrative  appeals 
within  the  Department  of  the  Interior. 
Additionally,  jurisdiction  over  federal 
and  state  officials  is  limited  to  the 
jurisdiction  a  tribal  court  would  have 
over  such  officials. 

The  term  "Indian  country"  is  used 
instead  of  "reservation"  in  describing 
the  jurisdiction  of  Courts  of  Indian 
Qffenses  for  consistency  with  federal 
furisdictional  statutes. 

The  present  regulations  contain  a  tery 
incomplete  criminal  code  that  does  not 
cover  many  areas  of  the  law  that  are 
usually  covered  in  the  laws  of  the  state 
where  the  reservation  is  located.  The 
present  regulations  also  contain  very 
sketchy  provisions  on  criminal  and  dvil 
procedure.  The  regulations  do  provide, 
however,  for  the  local  tribal  govenunent 
to  enact  ordinances  that  will  be 
enforced  in.  but  apply  only  to.  the 
tribe's  Indian  country.  Many  tribes  have 
taken  advantage  of  this  provision  to 
supplement  the  existing  regulations 
extensively. 

These  new  regulations  update  the 
sections  on  criminal  offenses,  and 
essentially  create  new  sections  on 
criminal  procedure,  domestic  relations, 
probate  proceedings,  appellate 
proceedings,  and  juvenile  proceedings. 

The  criminal  procedure  sections  are 
largely  derived  from  the  draft  model 
code  which  was  prepared  pursuant  to 
Title  III  of  the  1968  Qvil  Rights  Act,  82 
Stat.  73.  77-78  (codified  at  25  U.S.C 
1311-1312).  THe  sections  on  criminal 
offenses  are  derived  to  a  large  extent 
from  the  Model  Penal  Code  of  the 
American  Law  Institute  which  has 
stimulated  revision  and  codification  of 
the  substantive  criminal  law  of  the 
United  States  and  of  numerous  states 
which  have  drawn  upon  the  Model 
Code  in  their  code  revisions.  However, 
some  sections  of  the  Model  Code  have 
been  modified,  and  some  eliminated 


totally  according  to  the  needs  and 
particular  circumstances  of  Courts  of 
Indian  Offenses.  The  sections  on 
criminal  offenses  are  divided  into  six 
important  areas  of  penal  law:  (1) 
Offenses  involving  injury  or  danger  to 
the  person  such  as  assault,  reckless 
endangering,  threats,  fal.se 
imprisonment  and  criminal  coercion;  (2) 
sexual  offen.ies;  (3)  the  majotoffenses 
against  property  including  reckless 
burning,  criminal  mischief,  theft, 
forgery,  and  fraudulent  practices;  (4) 
offenses  against  the  family  such  as 
endangering  child  welfare,  and 
persistent  non-support;  (5)  offenses 
against  public  administration  including 
bribery,  corrupt  influence,  perjury  and 
other  falsification;  (6)  offenses  against 
public  order  such  as  disorderly  conduct, 
riot,  harassment,  carrying  concealed 
weapons,  and  others.  In  addition,  it  is 
provided  that  violations  of  duly  enacted 
tribal  ordinances  are  punishable  as 
provided  for  in  the  ordinance. 

Crimes  under  this  part  have  been 
divided  in  three  groups:  Misdemeanors, 
petty  misdemeanors,  and  violations. 
Felonies  that  are  covered  by  the  Major 
Crimes  Act  are  excluded  in  order  to 
avoid  the  possibility  that  someone  who 
has  committed  a  serious  offense  may  be 
immunized  from  federal  prosecution 
because  of  the  prohibition  against 
double  jeopardy  by  a  prosecution  in  a 
Court  of  Indian  Offenses  where  the 
maximum  penalty  is  limited  by  the 
Indian  Civil  Rights  Act,  25  U.S.C. 
1302(7). 

The  sections  on  gambling  and  game 
violations  have  been  deleted  because 
these  violations  are  covered  by  §  11.449. 
violation  of  an  approved  tribal 
ordinance. 

Sections  on  civil  actions  remain 
essentially  unchanged  from  the 
proposal.  However,  §  11.503  provides 
for  the  applicability  of  the  Federal  Rules 
of  Civil  Procedure  to  Courts  of  Indian 
Offenses. 

The  sections  on  domestic  relations 
have  been  expanded  to  provide  better 
guidance  to  the  courts  in  dealing  with 
such  matters.  These  sections  are  derived 
from  the  Uniform  Marriage  and  Divorce 
Act.  with  minor  modifications. 
Similarly,  sections  on  probate 
proceedings  have  also  been  expanded. 
Sections  on  appellate  proceedings  have 
been  expanded  to  provide  basic  appeal 
procedures  which  do  not  exist  under  the 
present  code. 

New  sections  creating  a  children's 
court  have  also  been  developed.  These 
sections  are  divided  into  three  parts:  A 
general  section  dealing  with  definitions, 
personnel,  and  jurisdiction;  sections 
dealing  with  juvenile  offender 
procedure;  and  sections  dealing  with 
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minor-in-need-of-care  procedure.  These 
sections  are  based  on  the  Model 
Children's  Code  that  was  developed  by 
the  American  Indian  Law  Center  in 
Albuquerque.  New  Mexica  These 
sections  supplant  25  CFR  11.36  which 
is  inadequate  to  address  the  role  of  the 
courts  in  dealing  with  juvenile 
problems. 

Sections  11.6C  11.7C  11.20C.  11.22C 
11.24C,  H.26C,  11.29C  11.31C.  11.32C. 
11.34C,  11.36C.  11.50C.  11.60C,  11.63C. 
11.64C,  and  11.75C  have  been  removed 
because  the  Crow  Tribe  has  converted 
their  Court  of  Indian  Offense  into  a 
tribal  court.  For  similar  reasons, 
§§  11. SOME.  11.55ME.  11.70ME.  and 
§§  1 1.88ME-11.98ME  pertaining  to  the 
Menominee  Tribe  are  also  deleted.  In 
addition.  §§  11.76H  to  11.87H  are 
deleted  because  these  regulations 
pertain  to  the  Hopi  Tribe  and  should  be 
enforced  in  the  Hopi  Tribal  Court. 

The  Omaha  Tribe  is  deleted  from  the 
listing  of  Courts  of  Indian  Offenses 
under  §  11.100(a)  because  it  has 
converted  their  Court  of  Indian  Offenses 
into  a  tribal  court. 

As  is  presently  the  case,  courts  will  be 
established  or  aboUshed  through  the 
Federal  rulemaking  procedure  by 
adding  or  deleting  the  name  of  a  tribe 
from  the  list.  The  BIA  will  continue  to 
assist  tribes  with  Courts  of  Indian 
Offenses  to  develop  their  own  «odes  and 
convert  to  tribal  courts.  It  is  the  BIA's 
policy  to  encourage  the  replacement  of 
Courts  of  Indian  Offenses  with  tribal 
courts. 

A  new  section  has  been  added  to 
make  it  clear  that  changes  in  the 
regulations  do  not  affect  criminal  or 
civil  liability  for  actions  that  occurred 
prior  to  the  effective  date  of  the  change. 

This  final  rule  is  not  made  effective 
until  30  days  after  its  publication  in  the 
Federal  Register. 

Clarifications 

The  final  rule  includes  various 
clarifications  to  the  proposed  rule 
which  have  been  made  principally  in 
response  to  recommendations  of 
commentators.  Many  of  the 
clarifications  address  specific 
recommendations  that  certain  text  be 
revised  to  remove  unclear  or  confusing 
language  as  noted  in  specific  comments. 
With  a  few  exceptions,  these 
clarifications  have  not  been  individually 
discussed  below,  as  the  reasons  for  the 
clarifications  become  self-evident 
simply  by  comparing  the  text  of  the 
clarified  rule  with  the  corresponding 
proposed  rule  text.  Certain  clarifications 
have  also  been  made  to  make  the  text 
consistent  with  the  text  of  various 
substantive  changes  which  are 
discussed  below. 


Analjrsi*  ofConuneBts  and  Changes 
Made  to  Proposed  ReguUtions 

Section  1 1.100    Listing  of  Courts  of 
Indian  Offenses 

Several  comments  questioned  why 
the  Osage  Tribe  was  excluded  from  the 
list  of  tribes  within  the  jurisdiction  of 
the  Court  of  Indian  Offenses  for  tribes 
located  in  the  former  Oklahoma 
Territory.  The  Osage  Tribe  is  not 
included  because  there  has  been  no 
determination  that  a  Court  of  Indian 
Offenses  should  be  established  to  serve 
that  tribe,  nor  has  the  Osage  Tribal 
Council  requested  that  a  Court  of  Indian 
Offenses  be  set  up  to  serve  the  Tribe. 

Several  comments  suggested  that 
§  11.100(a)(lS)  be  amended  to  hst  those 
Oklahoma  tribes  which  are  served  by 
the  intertribal  Court  of  Indian  Offenses 
located  theft.  This  recommendation  was 
adopted. 

Chie  comment  recommended  deletion 
of  Secretarial  approval  of  tribal 
ordinances  under  §  11.100(e).  This 
recommendation  was  not  adopted 
because  Courts  of  Indian  Offenses  are 
Federal  instrumentalities,  and  as  such, 
the  laws  they  enforce  cannot  be 
inconsistent  with  Federal  law. 
Secretarial  approval  of  tribal  ordinances 
under  §  11.100(e)  is  necessary  to  ensure 
such  compliance. 

Section  1 1 .  102    Criminal  Jurisdiction; 
Limitation  of  Actions 

Pursuant  to  a  comment,  this  section 
was  amended  by  adding  a  new 
subsection  (b)  to  provide  that  a  criminal 
prosecution  is  barred  unless  it  is 
instituted  by  the  filing  of  a  complaint 
within  five  years  of  the  commission  of 
the  offense.  The  five-year  limitation 
period  is  similar  in  length  to  those 
found  in  federal  statutes  of  limitations 
applicable  to  the  prosecution  of  federal 
offenses.  This  section  has  been  retitled 
to  reflect  this  modification. 

Section  11.103    Civil  Jurisdiction; 
Limitation  of  Actions 

As  with  the  criminal  jurisdiction 
section,  this  section  has  been  amended 
to  include  a  three-year  limitation  period 
within  which  to  file  a  dvil  action.  This 
limitation  period  is  similar  in  length  to 
those  found  in  numerous  state  statutes 
of  limitations  applicable  in  civil  actions. 
This  section  has  been  retitled 
accordingly. 

In  addition,  several  comments 
recommended  that  this  section  be 
amended  to  permit  Courts  of  Indian 
Offenses  to  acquire  jurisdiction  over 
lawsuits  by  Indian  plaintiffs  against 
non-Indian  defendants  absent 
stipulation  by  the  parties.  This 
recommendation  has  not  been  adopted. 


Although  tribal  court  jurisdiction  over 
non-Indians  has  been  upheld  by  the 
U.S.  Supreme  Court  under  certain 
conditions,  Courts  of  Indian  offenses  are 
not  the  equivalent  of  tribal  courts,  and 
the  Federal  Government  is  not  disposed 
to  unnecessarily  expand  the  junsdiictien 
of  its  Courts  of  Indian  Offenaes. 

Indian  tribes  served  by  Courts  of 
Indian  Offenses  are  authorized  to  create 
their  own  tribal  court  systems  should 
they  desire  to  assume  additional 
jurisdiction. 


Section  11.104 
Limitations 


Jurisdictional 


Several  comments  objected  to  the 
provision  prohibiting  Courts  of  Indian 
Offenses  from  adjudicating  tribal 
govenmient  disputes  absent  a  tribel 
council  resolution  or  ordinance 
conferring  such  jurisdiction.  They  argue 
that  these  courts  should  be  regarded  as 
part  of  the  tribal  government  and  that 
resolution  of  such  disputes  by  these 
courts  is  preferable  to  resolution  by  the 
BIA. 

It  is  clear,  however,  that  Courts  of 
Indian  Offenses  are  part  of  the  Federal 
Government.  United  States  v.  Red  Utke 
Band  of  Chippewa  Indians,  827  F.2d 
380,  383  (8th  Cir.  1987),  cert,  denied. 
108  S.  Ct.  1109  (1988).  Their 
involvement,  without  the  consent  of  the 
tribal  government,  in  tribal  government 
disputes,  is  an  unwarranted  interference 
in  tribal  affairs.  Unless  the  tribal 
government  requests  it.  Court  of  Indian 
Offenses  should  not  become  a 
competing  forum  for  those  matters. 

Although  the  BIA  must  occasionally 
decide  who  speaks  for  the  tribe  in  ortfer 
to  carry  out  its  responsibilities,  it  gives 
great  weight  to  conclusions  of  the 
appropriate  tribal  forum  when  it  does^ 
so.  Tlie  use  of  the  Court  of  Indian 
Offenses  as  such  a  forum  would  not 
affect  the  degree  of  involvement  of  other 
parts  of  the  BIA  in  such  matters. 

One  comment  objected  to  the  use  of 
the  term  "tribal  resolution"  in  §§  11.104 
(b)  and  (e)  and  recomnoended 
substituting  the  term  "tribal  ordinance". 
These  provisions  have  been  modified  to 
provide  tribes  the  opticm  to  choose 
between  the  two  instruments. 

Section  11.201    Appointment  of 
Magistrates 

Several  comments  objected  to  the  role 
of  the  Assistant  Secretary — Indian 
Affairs  in  appointing  magistrates  under 
§  11.201(a),  or  to  his  or  her  approval  of 
judicial  qualifications  under  §11. 201  le},. 
and  recommended  only  a  tribal  role  in 
such  decisions.  These  recommendations 
were  not  adopted  because  Courts  of 
Indian  Offenses  are  Federal 
instrumentalities  and  not  tribal  bodies. 
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Federal  supervision  is  therefore 
mandatory. 

Section  1 1 .202    Removal  of  Magistrates 

One  comment  objected  to  the  role  of 
the  Assistant  Secretary — Indian  Affairs 
in  removing  magistrates,  and 
recommended  that  the  decision  to 
remove  a  magistrate  be  left  to  the  tribe 
or  tribes  affected.  For  the  reasons  stated 
above  under  §  11.201,  this 
recommendation  has  not  been  adopted. 

Section  1 1 .203    Court  Clerks 

One  comment  suggested  including  a 
new  subsection  to  provide  for  the 
disposition  of  moneys  received  on 
judgments.  This  recommendation  has 
been  adopted  and  incorporated  as 
§  11.203(c). 

Section  1 1 .205    Standards  Governing 
Appearance  of  Attorneys  and  Lay 
Counselors 

Two  comments  objected  to  §  11.205(a) 
because  it  appears  to  conflict  with  a 
provision  of  the  Indian  Civil  Rights  Act 
(ICRA).  Courts  of  Indian  Offenses, 
however,  are  Federal  instrumentalities 
and  are  bound  not  only  by  the  ICRA.  but 
by  the  requirements  of  the  United  States 
Constitution  as  well. 

Section  1 1 .206    Court  Records 

Two  comments  recommended  adding 
a  provision  giving  the  magistrate 
discretion  to  seal  certain  court  records. 
This  recommendation  has  been  adopted. 

Section  1 1 .207    Cooperation  by  Bureau 
of  Indian  Affairs  Employees 

In  response  to  a  comment,  this  section 
was  expanded  to  provide  for  specific 
BIA  assistance  in  the  preparation  and 
presentation  of  facts. 

Section  11.300    Complaints 

Some  comments  suggested  that  the 
signature  of  a  complaining  witness 
should  not  be  required  on  a  complaint, 
and  that  prosecutors  should  be  allowed 
to  nie  complaints  independently.  These 
recommendations  were  not  adopted 
because  it  is  felt  that  personal 
knowledge  of  the  wrongful  act  must  be 
a  prerequisite  to  the  filing  of  a 
complaint. 

Section  11.301    Arrests 

Several  comments  objected  to 
§  11.301(b)(3)  because  it  grants  too 
much  authority  to  an  arresting  officer, 
and  is  a  rule  that  is  not  applicable  to 
misdemeanors  in  most  jurisdictions. 
This  recommendation  has  been  adopted 
and  the  subsection  has  been  deleted. 


Section  1 1 .303    Notification  of  Rights 
at  Time  o/ AmesJ, 

Several  comments  took  exception  to 
the  requirement  of  notification  of  rights 
at  the  time  of  arrest,  and  suggested  that 
a  more  appropriate  time  for  such 
notification  was  prior  to  custodial 
interrogation.  This  recommendation  has 
been  adopted  and  the  title  of  the  section 
changed  accordingly. 

Section  1 1 .308    Commitments 

Several  comments  recommended 
amending  this  section  to  increase  the 
time  for  detention  hxim  the  proposed  36 
hours  which  was  deemed  unnecessarily 
short.  This  recommendation  has  been 
adopted  and  the  time  limit  has  been 
increased  to  72  hours. 

Section  11.311     Subpoenas 

Two  comments  recommenAd  that  the 
clerk  of  court  also  be  permitted  to  sign 
subpoenas,  as  is  the  case  in  most  court 
systems.  This  recommendation  was 
adopted.  In  addition,  a  comment 
recommended  modifying  §  11.311(d)  to 
set  a  definite  age  for  a  person  with 
whom  a  subpoena  may  be  left  to  make 
it  unnecessary  for  police  officers  to 
ascertain  what  is  a  "suitable  age".  This 
recommendation  has  also  been  adopted 
and  the  age  limit  has  been  set  at  18 
years  of  age  or  older. 

Section  11.312     Witness  Fees 

Pursuant  to  a  comment,  this  section 
was  amended  to  reflect  that  only 
subpoenaed  fact  witnesses  are  covered 
under  §  11.312(a). 

Section  11.313    Trial  Procedure 

Several  comments  objected  to 
§  11.313(b)  on  the  grounds  that  rules  of 
evidence  are  necessary.  This 
recommendation  has  been  adopted,  and 
the  subsection  amended  to  provide  that 
Federal  Rules  of  Evidence  shall  be 
applicable  in  Courts  of  Indian  Offenses 
except  insofar  as  such  rules  are 
superseded  by  order  of  the  court  or  by 
the  existence  of  inconsistent  tribal  rules 
of  evidence. 

Section  11.314    Jury  Trials 

Several  comments  objected  to  the 
requirement  in  §  11.314(d)  that  verdicts 
must  be  unanimous,  citing  the  difficuhy 
to  obtain  such  verdicts.  These 
comments  merit  consideration. 
However,  in  Burch  v.  Louisiana,  441 
U.S.  130  (1979),  the  Supreme  Court  held 
that  conviction  by  a  non-unanimous  six- 
person  jury  in  a  state  criminal  trial  for 
a  non-petty  offense  violates  the  rights  of 
an  accused  to  trial  by  jury  guaranteed  by 
the  Sixth  and  Fourteenth  Amendments. 
Although  jury  trials  in  Courts  of  Indian 
Offenses  for  offenses  with  potential 


punishment  of  up  to  six  months  in  jail 
are  conducted,  they  cannot  be  compared 
to  jury  trials  in  state  courts  for  non-petty 
offenses.  However,  the  rationale  of  the 
Burch  decision  may  still  be  applicable 
here  because  the  IRCA  requires  jury 
trials  for  all  offenses  where 
imprisonment  is  sought.  To  resolve  this 
problem,  this  section  has  been  modified 
to  provide  for  an  eight-person  jury,  six 
of  whom  must  concur  to  render  a 
verdict. 

One  comment  recommended  the 
alternative  use  of  an  advisory  jury 
composed  of  reservation  elders.  This 
recommendation  has  not  been  adopted 
because  it  is  feU  that  the  use  of  such 
juries  depends  on  tribal  custom  and 
may  be  implemented  by  individual 
tribes  through  specific  tribal  ordinances. 

Section  11.315    Sentencing 

One  comment  recommended 
clarification  of  this  section  to  make  it 
clear  that  a  criminal  defendant  may  be 
sentence  and/or  fined  for  each  offense 
for  the  violation  of  multiple  offenses  of 
the  same  section  of  the  Code  of  Criminal 
Offenses.  This  recommendation  has  not 
been  adopted  because  it  is  quite  clear 
that  such  sentencing  is  permissible 
under  the  regulation. 

Section  11.316    Probation 

Two  comments  recommended 
increasing  the  potential  probation 
period  to  one  year  for  all  crimes  as  a 
deterrent  to  criminal  activity.  This 
recommendation  has  been  adopted. 

Section  11.318    Extradition 

One  comment  recommended  that 
Courts  of  Indian  Offenses  only  honor 
extradition  requests  of  jurisdictions  that 
honor  theirs.  This  recommendation  has 
not  been  adopted  because  it  is  too 
inflexible. 

Section  11.400    Assault 

One  comment  recommended  defining 
the  term  "physical  menace"  to  avoid 
proof  problems.  This  recommendation 
has  not  been  adopted  because  that  term 
has  been  defined  by  case  law. 

Section  1 1 .406    Criminal  Coercion 

One  comment  recommended  deletion 
of  proposed  §  11.406(a)(3)  because  it  is 
vague  and  over  broad.  This 
recommendation  has  been  adopted. 

Section  11.407    Sexual  Assault 

One  comment  recommended 
modification  of  §  11.407(b)  to  recognize 
the  varied  contexts  within  which  sexual 
abuse  may  occur.  This  recommendation 
has  been  adopted  and  the  subsection 
modified  by  expanding  the  definition  of 
sexual  contact. 
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Section  11.408    Indecent  Exposure  Section  11.600    Marriages 


One  coimnent  noted  that  it  is  difficult 
for  a  prosecutor  to  prove  motivation  and 
recommended  deletion  of  the 
motivation  clause  under  this  section. 
This  recommendation  has  been  adopted. 

Section  11.424    Neglect  of  Children 

Pursuant  to  a  comment,  this  section 
has  been  modified  and  retitled  to 
include  a  new  subsection  on 
compulsory  school  attendance  which 
was  omitted  from  the  proposed  rule 
through  oversight.  The  present 
regulations  do  contain  such  a  provision. 

Section  11.445    Driving  Violations 

Several  comments  asked  that  this 
provision  be  modified  to  provide  that 
the  offense  of  driving  while  intoxicated 
be  included  independently  of  the 
offense  of  reckless  driving.  This 
suggestion  has  been  adopted. 

In  addition,  numerous  comments 
noted  the  absence  of  a  traffic  code  and 
recommended  that  one  be  included  in 
these  regulations.  This  section  has  been 
redrafted  to  provide  for  the  applicability 
of  state  traf^c  laws  in  the  absence  of  a 
tribal  traffic  code.  The  section's  title  has 
been  modified  accordingly. 

Section  1 1 .  450    Maximum  Fines  and 
Sentences  of  Imprisonment 

Since  the  publication  of  the  proposed 
rule,  the  ICRA.  25  U.S.C  1302(7)  has 
been  amended  by  Pub.  L.  99-570,  Title 
IV,  section  4217,  Oct.  27, 1986, 100  Stat. 
3207-146.  increasing  penalty  and 
pimishment  for  any  one  off^ense  firom  a 
term  of  six  months  or  a  fine  of  $500.00 
to  a  term  of  one  year  and  a  fine  of 
$5,000.00.  The  rule  was  not  modified  to 
reflect  the  increased  penalty  and 
punishment  authorized  under  the  ICSA. 

Section  1 1 .502    Cost  in  Civil  Actions 

One  comment  noted  that  the 
provision  authorizing  the  court  to 
require  a  complainant  to  place  a  deposit 
with  the  clerk  of  the  court  to  cover  costs 
may  restrict  access  to  the  courts  by 
those  with  legitimate  claims.  This 
recommendation  has  not  been  adopted 
because  the  provision  is  not  mandatory 
and  affords  the  court  flexibility  to 
control  the  filing  of  frivolous 
complaints. 

Section  1 1 .504    Applicable  Rules  of 

Evidence  "* 

Pursuant  to  comments  similar  to  those 
offered  under  §  11.313.  this  section  has 
been  amended  to  provide  for  the  general 
applicabihty  of  the  Federal  Rules  of 
Evidence. 


One  comment  suggested  increasing 
the  time  for  recording  traditional 
marriages  with  the  cleric  of  the  coiul. 
This  recommendation  has  been  adopted 
and  §  11.600(b)(2)  has  been  modified  to 
increase  the  recordation  time  to  thirty 
days. 

One  comment  noted  that  tribal  law 
should  be  referenced  under 
$  11.600(c)(6)  since  some  tribes  may 
have  their  own  health  lavtrs  on  the 
subject.  This  recommendation  has  been 
adopted. 

One  comment  requested  the  inclusion 
of  a  form  for  marriage  license 
applications.  This  recommendation  has 
been  adopted. 

Section  1 1.603    Invalid  or  Prohibited 
Marriages 

Two  comments  objected  to  this 
section  on  the  groimds  that  it  may 
contravene  tribal  customs  or  represent 
an  attempt  to  legislate  morality.  This 
recommendation  has  not  been  adopted 
because  Indian  tribes  are  authorized  to 
adopt  tribal  ordinances  superseding 
these  regulations  if  a  conflict  exists. 

One  comment  noted  that  in  Israel  v. 
Allen.  577  P.2d  762  (1978),  the  Colorado 
Supreme  Court  struck  down  as 
unconstitutional  a  Colorado  statute 
prohibiting  marriages  between  adoptive 
brothers  and  sisters.  Section  11.603(a)(3) 
has  been  amended  to  comply  with  this 
decision. 

Section  1 1 .  606    Dissolution 
Proceedings 

One  comment  objected  to  the  need  to 
verify  the  petition  or  response,  and 
recommended  instead  that  one  party 
should  be  required  to  appear  and  testify 
as  to  the  prima  facie  case  for  divorce 
even  if  the  other  party  defaults.  This 
recommendation  has  not  been  adopted 
because  it  is  felt  that  verification  secures 
the  accountability  of  the  petitioners  or 
parties. 

Section  1 1 .  608    Final  Decree; 
Disposition  of  Property;  Maintenance; 
Child  Support;  Custody 

Pursuant  to  a  comment,  §  11.600{bKl) 
has  been  amended  to  clarify  that  Courts 
of  Indian  Offenses  do  not  have  the 
authority  to  divide  trust  assets. 

One  conunent  recommended  more 
comprehensive  diild  support 
procedures  to  include  wage 
withholding,  reciprocal  enforcement  of 
child  support  orders,  and  collection  of 
past-due  support  irom  Federal  tax 
refunds.  This  recommendation  has  been 
adopted. 


Section  1 1 .609    Determination  of 
Paternity  and  Support 

Pursuant  to  a  comment,  this  section 
has  been  modified  to  include  a  new 
subsection  confiBrring  standing  to  bring 
an  action  under  this  section  to  any 
person  or  agency  who  has  provided 
support  or  assistance  to  a  minor. 

Section  11.803    Record  on  Appeal 

The  deadline  fior  the  clerk's 
certification  of  the  record  has  been 
extended  to  20  days  pursuant  to  a 
comment  that  the  proposed  five-day 
period  was  unrealistically  short 

Subpart  G  Probate  Proceedings 

One  comment  noted  that  the  proposed 
regulations  under  this  subpart  were  too 
restrictive  and  may  infringe  on  some 
tribal  customs  of  descent  and 
distribution.  This  comment  has  not  been 
adopted  because  the  regulations  defer  to 
tribal  customs  in  the  area  of  descent  and 
distribution. 

Section  1 1 .900    Definitions 

Several  comments  recommended 

shortening  the  two-year  period  under 
the  definition  of  the  word  "abandon"  to 
one  year  because  of  permanency 
concerns.  This  recommendation  has 
been  adopted. 

Several  comments  recommended 
including  a  definition  of  either  "status 
offense"  or  "status  offender**,  and 
amending  the  definition  of  "minor-in- 
need-of-care"  to  include  a  minor  who 
has  been  committing  status  offenses. 
This  recommendation  has  been  adopted. 

Section  1 1.904    Guardian  Ad  Litem 

One  comment  suggested  amending 
this  section  to  provide  for  the 
appoinLTient  of  a  guardian  ad  litem 
where  the  parent,  guardian,  or  custodian 
has  been  accused  of  abusing  or 
neglecting  the  child.  This 
recoinmendation  has  been  adopted. 

Section  1 1 .  906    Rights  of  Parties 

One  comment  suggested  amending 
this  provisioh  to  require  the  court  to 
appoint  counsel  for  the  minor  where 
there  is  a  ]x>tential  conflict  of  interest 
between  the  minor  and  his  or  her 
parents,  guardian,  or  custodian.  This 
recommendation  has  been  adopted 
because  the  legal  interests  of  the  child 
often  do  not  coincide  with  those  of  the 
parents. 

Section  1 1 .907    Transfer  to  Court  of 
Indian  Offenses 

One  comment  complained  of  the 
relative  short  deadline  in  §  11.907(b)(1) 
in  which  to  hold  a  transfer  hearing  to 
determine  whether  to  transfer  a  case  to 
the  Court  of  Indian  Offenses,  as  well  as 
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other  deadlines  under  this  subpart,  on 
the  grounds  that  unrealistic  or 
unnecessarily  short  deadlines  are  not  in 
the  interest  of  either  the  court  or  the 
minor.  This  recommendation  has  been 
adopted,  and  the  following 
modifications  were  made  to  certain 
deadlines  under  this  subpart:  (1)  The 
ten-day  deadline  in  §  11.907(b)(1)  has 
been  extended  to  30  days:  (2)  the  ten- 
day  deadline  in  $  11.1008  has  been 
extended  to  15  days;  (3)  the  ten-day 
deadline  in  §  11.1011(a)  has  been 
extended  to  15  days;  (4)  the  ten-day 
deadline  in  §  11.1108(a)  has  been 
extended  to  15  days;  (5)  the  ten-day 
deadline  in  $  11.1111(a)  has  been 
extended  to  15  days;  and  (6)  the  five-day 
deadline  in  §  11.1114(c)  has  been 
extended  to  15  days. 

Section  11.1 000    Complaint 

Pursuant  to  a  comment,  this  section 
has  been  amended  to  permit  the 
presenting  offlcer  to  also  file  a 
complaint.  Section  11.1100  has  been 
similarly  amended. 


Section  11.1004 
Care 


Detention  and  Shelter 


Several  comments  recommended 
deleting  the  requirement  that  detention 
facilities  be  located  on  the  reservation 
because  of  a  potential  lack  of  such 
facilities  on  some  reservations.  This 
recommendation  has  been  adopted. 

One  comment  recommended  a 
clariBcation  of  what  is  "adequate 
supervision"  under  §  11.1004(b).  This 
recommendation  has  been  adopted  and 
the  term  defined  to  mean  that  routine 
inspection  of  the  room  where  the  minor 
is  housed  is  conducted  every  30 
minutes  to  assure  his  or  her  safety  and 
welfare.  A  similar  provisions  was 
inserted  under  §  11.1104(b). 

Section  11.1005    Preliminary  Inquiry 

One  comment  objected  to  the  24-hour 
deadline  for  preliminary  inquiries  in 
8 11.1005(a)  as  being  too  short.  This 
recommendation  has  not  been  adopted 
because  it  is  unreasonable  to  hold 
minors  in  detention  without  a  prompt 
preliminary  inquiry. 

Section  1 1 .  1009    Summons 

One  comment  suggested  deleting  the 
provision  in  §  11.1009(d)  permitting 
delivery  of  a  summons  by  publication  to 
protect  the  child's  privacy  rights.  This 
recommendation  has  been  adopted.  For 
the  same  reasons,  the  same  provision 
has  been  deleted  from  §  11.1109  and 
§  11.1113(e)(4). 


Section  11.1012    Dispositional 
Alternatives 

One  comment  suggested  that 
restitution  by  the  minor  be  allowed  as 
a  dispositional  alternative.  This 
recommendation  has  been  adopted. 

Section  11.1104    Shelter  Care 

One  comment  objected  to  the 
provision  in  §  11.1104(b)  permitting 
minors-in-need-of-care  to  be  detained  in 
the  same  facility  as  juvenile  offenders. 
Although  commendable,  this 
recommendation  is  not  adopted  because 
of  the  relative  shortage  of  such  facilities 
on  or  near  Indian  reservations. 

Section  11.1108    Date  of  Hearing 

Pursuant  to  a  comment,  this  provision 
has  been  modified  to  permit  the  refiling 
of  a  petition  to  protect  the  interest  of  the 
child. 


Section  11.1112 
Alternatives 


Dispositional 


One  comment  recommended  that  only 
the  presenting  ofBcer  be  permitted  to 
recommend  that  termination 
proceedings  be  initiated,  and  that  the 
magistrate  should  not  be  allowed  to 
make  such  a  recommendation  and  then 
proceed  to  determine  it.  This 
recommendation  has  been  adopted  and 
proposed  %  11.1112(a)(6)  has  been 
deleted. 

One  comment  urged  that  this  section 
be  modified  to  emphasize  that  efforts 
must  be  made  to  permit  a  minor  to 
return  or  remain  in  his  or  her  home. 
This  recommendation  has  been  adopted 
and  the  section  modified  accordingly. 

One  comment  recommended  adding  a 
new  subsection  to  provide  for  a 
permanency  hearing  within  18  months 
of  the  original  placement.  This 
recommendation  has  also  been  adopted. 

Section  11.1114    Termination 

One  comment  recommended  a 
modification  to  this  section  to 
emphasize  that  reasonable  efforts  must 
be  made  to  prevent  removal  of  the 
minor  from  his  or  her  home.  This 
recommendation  has  been  adopted. 

One  comment  suggested  that  it  should 
not  be  the  function  of  the  magistrate  to 
review  the  petition  until  the  parties 
have  had  an  opportunity  to  be  heard. 
This  recommendation  has  been  adopted 
and  proposed  §  11.1114(c)  was  deleted. 
The  lettering  of  the  subsections  have 
been  changed  accordingly. 

One  comment  objected  to  excusing 
the  parents  from  testifying.  The 
suggestion  that  parents  should  be  forced 
to  testify  has  not  been  adopted  because 
the  right  against  self-incrimination  is 
not  limited  to  criminal  proceedings. 


One  comment  noted  that  adoption 
procedures  should  be  included  in  these 
regulations.  Although  this  section 
provides  that  the  Court  of  Indian 
Offenses  must  follow  tribal  adoption 
procedures,  this  section  has  been 
amended  to  provide  that  in  the  absence 
ja!  such  tribal  procedures,  state  adoption 
procedures  shall  apply. 

Evaluation  and  Colification 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  the  criteria  established 
by  Executive  Order  12291  and  does  not 
have  a  significant  economic  effed  on  a 
substantial  number  of  small  entities 
under  the  criteria  established  by  the 
Regulatory  Flexibility  Act.  The  intended 
effect  of  this  rule  is  to  update  the 
sections  under  25  CFR  part  11  to 
provide  Courts  of  Indian  Offenses  with 
a  more  complete  set  of  rules.  The 
proposed  revision  will  not  require 
additional  staffmg  for  these  courts.  It  is 
not  anticipated  that  this  revision  will 
have  any  effect  on  the  annual  caseload 
of  these  courts  because  it  does  not 
enlarge  their  jurisdiction,  but  mandates 
procedural  guarantees.  While  it  is  true 
that  some  criminal  provisions  such  as 
issuance  of  bad  checks  and  defrauding 
secured  creditors  have  been  added, 
others,  such  as  giving  venereal  disease 
to  another  and  illicit  cohabitation  have 
been  deleted,  so  that  the  net  effect  on 
caseload  is  going  to  be  negligible.  Courts 
of  Indian  Offenses  are  funded  in  their 
entirety  by  the  Federal  Government  and 
do  not  receive  additional  funding  from 
tribal  governments.  Because  we  do  not 
foresee  any  economic  effect  on  Courts  of 
Indian  Offenses  as  a  result  of  this 
revision,  there  will  be  no  requirement  of 
additional  outlays  by  the  Federal 
Government  or  the  tribes  affected  by  the 
proposed  revision. 

The  [)epartment  of  the  Interior  has 
certified  to  the  Office  of  Management 
and  Budget  that  this  final  rule  meets  the 
applicable  standards  provided  in 
sections  2(a)  and  2(b)  of  Executive  Order 
12778. 

In  accordance  with  Executive  Order 
12630,  the  Department  has  determined 
that  this  Bnal  rule  does  not  have 
si^ificant  takings  implications. 

The  Department  has  also  determined 
that  this  final  rule  does  not  have 
significant  federalism  effects. 

The  information  collection 
requirements  contained  in  §  11.600  and 
§  11.60§  have  been  approved  by  the 
onice  of  Management  and  Budget  under 
44  U.S.C.  3501  et  seq.,  and  assigned 
approval  number  1076-0094.  The 
information  is  being  collected  to  obtain 
a  marriage  license  (§  11.600)  and  a 
divorce  decree  (§  11.606)  from  the 
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Courts  of  Indian  Offenses,  and  will  be 
used  by  the  courts  to  issue  a  marriage 
license  or  divorce  decree.  Response  to 
this  request  is  required  to  obtain  a 
beneHt. 

Public  reporting  for  this  information 
collection  is  estimated  to  average  .25 
hours  per  response,  including  the  time 
for  reviewing  instructions,  gathering 
and  maintaining  data,  and  completing 
and  reviewing  the  information 
collection.  Direct  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  this  information  collection  to  the 
Bureau  of  Indian  Affairs,  Information 
Collection  Clearance  Officer.  Room  336- 
SIB.  1849  C  Street,  NW..  Washington, 
DC  20240;  and  the  Office  of  Information 
and  Regulatory  Affairs  (Project  1076- 
0094),  Office  of  Management  and 
Budget,  Washington,  DC  20502. 

Drafting  Information 

The  primary  author  of  this  document 
is  George  T.  Skibine,  Office  of  the 
Solicitor,  Division  of  Indian  Affairs, 
Department  of  the  Interior. 

List  of  Subiects  in 

25  CFR  Part  1 1 

Courts,  Indians — law,  law 
enforcement  and  penalties. 

25  CFR  Part  12 

Indians,  Law  enforcement.  Police,  and 
detention  programs. 

For  the  reasons  given  in  the  preamble, 
title  25,  chapter  I  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

§411.301-11.306    [Red«signation  as 
12.100-12.105  In  New  Part  12] 

1.  Part  11  is  amended  by 
redesignating  §§  11.301  through  11.306 
as  §§  12.100  through  12.105  of  a  new 
Part  12,  The  Indian  Police. 

2.  Part  11  is  revised  to  read  as  follows: 

PART  11— LAW  AND  ORDER  ON 
INDIAN  RESERVATIONS 

Subpart  A — Application;  Jurisdiction 

11.100  Listing  of  Courts  of  Indian  Offenses. 

11.101  Prospective  application  of 
regulations. 

11.102  Criminal  jurisdiction;  limitation  of 
actions. 

11.103  Civil  jurisdiction;  limitation  of 
actions. 

11.104  Jurisdictional  limitations. 

Subpart  B— Courts  of  Indian  Offenses; 
Personnel;  Administration 

11.200  Composition  of  court. 

1 1 .201  Appointment  of  magistrates. 

1 1 .202  Removal  of  magistrates. 

11.203  Court  clerks. 

11.204  Prosecutors. 


11.205  Standard  governing  appearance  of 
attorneys  and  lay  counselors. 

11.206  Court  records. 

1 1 .207  Cooperation  of  Bureau  of  Indian 
Affairs  employees.  * 

11.208  Payment  of  judgments  from 
individual  Indian  money  accounts. 

1 1 .209  Disposition  of  fines. 

Sut>part  C— Crtminal  Procedure 

11.300  Complaints. 

11.301  Arrests. 

11.302  Arrest  warrants. 

11.303  Notification  of  rights  prior  to 
custodial  interrogation. 

11.304  Summons  in  lieu  of  warrant 

11.305  Search  warrants. 

11.306  Search  without  a  warrant. 

11.307  Disf>osition  of  seized  property. 

11.308  Commitments. 

11.309  Arraignments. 

11.310  Bail. 

11.311  Sub()oenas. 

11.312  Witness  fees. 

11.313  Trial  procedure. 

11.314  Jury  trials. 

11.315  Sentencing. 

11.316  Probation. 

11.317  Parole. 

11.318  Extradition. 

Sut>part  D— Criminal  Offenses 

11.400  Assault. 

11.401  Recklessly  endangering  another 
person. 

11.402  Terroristic  threats. 

11.403  Unlawful  restraint. 

11.404  False  imprisonment. 

11.405  Interference  with  custody. 

11.406  Criminal  coercion. 

11.407  Sexual  assault. 

11.408  Indecent  exposure. 

11.409  Reckless  burning  or  exploding. 

11.410  Criminal  mischief. 

11.411  Criminal  trespass. 

11.412  Theft. 

1 1.413  Receiving  stolen  property. 

11.414  Embezzlement. 

11.415  Fraud. 

11.416  Forgery. 

11.417  Extortion. 

11.418  Misbranding. 

11.419  Unauthorized  use  of  automobiles 
and  other  vehicles. 

11.420  Tampering  with  records. 

11.421  Bad  checks. 

11.422  Unauthorized  use  of  credit  cards. 

1 1 .423  Defrauding  secured  creditors. 

1 1 .424  Neglect  of  children. 

11.425  Persistent  non-support. 

11.426  Bribery. 

11.427  Threats  and  other  improper 
influence  in  official  and  political 
matters. 

11.428  Retaliation  for  past  official  action. 

11.429  Penury. 

11.430  False  alarms. 

11.431  False  reports. 

11.432  Impersonating  a  public  servant. 

11.433  Disobedience  to  lawful  order  of 
court.  J 

1 1 .434  Resisting  arrest. 

11.435  Obstructing  justice. 

11.436  Escape. 

11.437  Bail  jumping. 

11.438  Flight  to  avoid  prosecution  or 
judicial  process. 


11.439  Witness  tampwring. 

11.440  Tampering  with  or  fabricating 
physical  evidence. 

1 1 .44 1  Disorderly  conduct 

11.442  Riot;  Failure  to  disperse. 

11.443  Harassment 

11.444  Carrying  concealed  weapons. 

11.445  Driving  violations. 

1 1 .446  Cruelty  to  animals. 

11.447  Maintaining  a  public  nuisance. 

11.448  Abuse  of  office. 

1 1 .449  Violation  of  an  approved  tribal 
ordinance. 

1 1 .450  Maximum  fines  and  sentences  of 
imprisonment. 

Subpart  E— CtvU  Actions 

11.500  Law  applicable  to  civil  actions. 

11.501  Judgments  in  civil  actions. 

11.502  Costs  in  civil  actions. 

11.503  Applicable  civil  procedure. 

1 1 .504  Applicable  rules  of  evidence. 

Subpart  F— Oomestic  Relations 

1 1 .600  Marriages. 

11.601  Marriage  licenses. 

11.602  Solemnization. 

11.603  Invalid  or  prohibited  marriages. 

1 1 .604  Declaration  of  invalidity. 

11.605  Dissolution. 

11.606  Dissolution  proceedings. 

11.607  Temporary  orders  and  temporary 
injunctions. 

11.608  Final  decree:  Disptosition  of 
property;  Maintenance;  Child  support: 
Custody. 

1 1 .609  Determination  of  paternity  and 
support. 

11.610  Appointment  of  guardians. 

11.611  Change  of  name. 

Subpart  G— Probate  Proceedings 

11.700  Probate  jurisdiction. 

11.701  Duty  to  present  will  for  probate. 

11.702  Proving  and  admitting  will. 

11.703  Petition  and  order  to  probate  estate. 

11.704  Appointment  and  duties  of  executor 
or  administrator. 

11.705  Removal  of  executor  or 
administrator. 

1 1 .  706  Appointment  and  duties  of 
appraiser. 

11.707  Claims  against  estate. 

11.708  Sale  of  property. 

11.709  Final  account 

11.710  Determ  ination  of  the  court. 

11.711  Descent  and  distribution. 

11.712  Closing  estate. 

11.713  Small  estates. 

Subpart  H— Appeliata  Proceedings 

1 1 .800  Jurisdiction  of  api>ellate  divisioa 

11.801  Procedure  on  app)eal. 

11.802  Judgment  against  surety. 
1 1 .  803  Record  on  ap[>eal . 

1 1 .  804    Briefs  and  memoranda. 

11.805  Oral  argument 

11.806  Rules  of  court. 

Subpart  I— Children's  Court 

11.900  Definitions. 

11.901  The  children's  court  established. 

11.902  Non-criminal  proceedings. 

11.903  Presenting  officer. 

11.904  Guardian  ad  litem. 

11.905  Jurisdiction. 

1 1.906  Rights  of  parties. 
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Transfer  to  Court  of  IndiKi  OfTmflet. 

Coiut  records. 

Law  enforcemeot  records. 

Expungement 

Appeal. 

Contempt  of  court. 


11.907 
11.908 
11.909 
11.910 
11.911 
11.912 

Subpart  J— Juvenlto  onwxtar  Prooadura 

11.1000  Cotnplaiat. 

11.1001  Wamnt. 

11.1002  Custody. 

11.1003  Law  aniiaKement  officer's  duties. 

11.1004  Detention  and  shelter  care. 
U.IOOS  Preliminary  iaquiry. 

11.1006  Investigation  by  the  presenting 
ofTicer. 

11.1007  Petition. 
ll.lOOfi 
11.1009 
11.1010 
11.1011 
11.1012 
11.1013 
11.1014 


Date  of  bearing. 
Summons. 

Adiudicatory  hearing.    ' 
Dispositional  hearing. 
Dispositional  alternatives. 
Modification  of  dispositional  order. 
Medical  examination. 


Subpart  K— MInor-ln-flMd-of-cara 
Procadura 

11.1100  Complaint. 

11.1101  WarraaL 

11.1102  Custody. 

11.1103  Law  enforcement  olfioer's  duties. 

11.1104  Sbellercare. 

11.1105  Preliminary  inquiry. 

11.1106  Investigation  by  the  preseatiag 
oflicar. 

11.1107  Petition. 

11.1108  Date  of  hearing. 

11.1109  Summons. 

11.1110  Mioor-in-need-of-care  adjudicatory 
hearing. 

11.1111  Minor-in-need-of-care  dispKMitional 
hearing. 

11.1112  Dispositional  attematives. 

11.1113  Modification  of  dispositional  order. 

11.1114  Termination. 

11.1115  Information  collection. 

AHdMrity;  5  U.S.C  301;  ILS  463.  25  U.S.C. 
2:  R.S.  465.  25  U.S.C  9:  42  Stat  208.  ZS 
U.S.C  13;  38  Stat.  588.  2S  U.S.C.  200. 

Subpart  A— Applicatton;  Jurisdicten 

f  11.100    Listing  olCounaol  Indian 
Oftanaaa. 

(a)  Except  as  otherwise  provided  in 
this  title,  the  regulations  under  this  part 
are  applicable  to  the  Indian  country  (as 
defined  in  18  U.S.C.  1151)  occupied  by 
the  following  tribes: 

(1)  Flandreau  Santee  Sioux  Tribe 
(South  Dakota). 

(2)  Yankton  Sioux  Tribe  (South 
Dakota). 

(3)  Shoshone  and  Aiapaboe  Tribes  of 
the  Wind  River  Reservation  (Wyoming). 

(4)  Bois  Forte  Band  of  the  Minnesota 
Chippewa  Tribe  (Minnesota). 

(5)  Red  Lake  Band  of  Chippewa 
Indians  (Minnesota). 

(6)  Cocopah  Tribe  (Arizona). 

(7)  Kaibab  Band  of  Paiute  Indians 
(Arizona). 

(8)  Paiute  Shoshone  Triba  of  the 
Fallon  Reservation  and  Cokxiy 
(Nevada). 


(9)  Confederated  Tribes  of  the 
Coshute  Reservation  (Nevada). 

(10)  Lovelock  Paiute  Tribe  (Nevada). 

(11)  Te-Moak  Band  of  Western 
Shoshone  Indians  (Nevada). 

(12)  Yomba  Shoshone  Tribe  (Nevada). 

(13)  Duckwater  Shoshone  Tribe 
(Nevada). 

(14)  Kootenai  Tribe  (Idaho). 

(15)  Shoalwater  Bay  Tribe 
(Washington). 

(16)  Eastern  Band  of  Cherokee  Indians 
(North  Carolina). 

(17)  Mississippi  Band  of  Choctaw 
Indians  (Mississippi). 

(18)  For  the  following  tribes  located  in 
the  former  Oklahoma  Territory 
(Oklahoma): 

Absentee  Shawnee  Tribe  of  Indians  of 

Oklahoma 
Apache  Tribe  of  Oklahoma 
Caddo  Tribe  of  Oklahoma 
Cheyenne-Arapaho  Tribes  of  Oklahoma 
Qtizen  Band  of  Potawatomi  Indians  of 

Oklahoma 
Comanche  Tribe  of  Oklahoma  (except 

Comanche  Children's  Court) 
Delaware  Tribe  of  Western  Oklahoma 
Fort  Sill  Apache  Tribe  of  Oklahoma 
Kaw  Tribe  of  Oklahoma 
Iowa  Tribe  of  Oklahoma 
Kickapoo  Tribe  of  Oklahoma 
Kiowa  Tribe  of  Oklahoota 
Otoe-Missouria  Tribe  of  Oklahoma 
Pawnee  Tribe  of  Oklahoma 
Tonkawa  Tribe  of  Oklahoma 
Wichita  and  Affiliated  Tribes  of  Oklahoma 

(19)  Hoopa  Valley  Tribe,  Yurok  Tribe, 
and  Coast  Indian  Community  of 
California  (California)  (Jurisdiction 
limited  to  special  fishing  regulations). 

(20)  Louisiana  Area  (Includes 
Coushatta  and  other  tribes  in  the  State 
of  Louisiana  which  occupy  Indian 
country  and  which  accept  the 
application  of  this  part;  Provided  that 
this  part  shall  not  apply  to  any 
Louisiana  tribe  other  than  the  Coushatta 
Tribe  until  notice  of  such  application 
has  been  published  in  the  Federal 
Register). 

(d)  It  is  tbe  purpose  of  the  regulations 
in  this  part  to  provide  adequate 
machinery  for  the  administration  of 
justice  for  Indian  tribes  in  those  areas  of 
Indian  country  where  tribes  retain 
jurisdiction  over  Indians  that  is 
exclusive  of  state  jurisdiction  but  where 
tribal  courts  have  not  been  estabii^ed 
to  exercise  that  jurisdiction. 

(c)  The  regulations  in  this  part  shall 
continue  to  apply  to  tribes  listed  under 
§  11.100(a)  until  a  law  and  order  code 
which  includes  the  establishment  of  a 
court  system  has  been  adopted  by  the 
tribe  in  accordance  with  its  constitution 
and  by-laws  or  other  governing 
documents,  has  become  effective,  and 
the  Assistant  Secretary — Indian  Affairs 
or  his  or  her  designee  has  received  a 


valid  tribal  enactment  identifying  the 
effective  date  of  tbe  code's 
implementation,  and  the  name  of  the 
tribe  has  bean  deleted  frtxn  the  listing 
of  Courts  of  Indian  Offenses  under 
§  11.100(a). 

(d)  FcH"  the  purposes  of  the 
enforcement  of  the  regulations  in  this 
part,  an  Indim  is  defined  as  a  person 
who  is  a  member  of  an  Indian  tribe 
which  is  recognized  by  the  Federal 
Government  as  eligible  for  services  from 
the  BIA,  and  any  other  individual  who 
is  an  "Indian"  for  purposes  of  18  U.S.C 
1152-1153. 

(e)  The  governing  body  of  each  tribe 
occupying  the  Indian  country  over 
which  a  Court  of  Indian  Offenses  has 
jurisdiction  may  enact  ordinances 
which,  when  app>roved  by  tbe  Assistant 
Secretary — Indian  Affairs  or  his  or  her 
designee,  shall  be  enforceable  in  the 
Court  of  Indian  Offenses  having 
jurisdiction  over  the  Indian  country 
occupied  by  that  tribe,  and  shall 
supersede  any  conflicting  regulation  in 
this  part. 

(f)  Each  Court  of  Indian  Offenses  shall 
apply  the  customs  of  the  tribe 
occupying  the  Indian  country  over 
which  it  has  jurisdiction  to  the  extent 
that  they  are  consistent  with  the 
regulations  of  this  part. 

§  11 .1 01    Prospective  application  of 

Civil  and  criminal  causes  of  actions 
arising  prior  to  the  effective  date  of 
these  regulations  shall  not  abate  but 
shall  be  determined  in  accordance  with 
the  regulations  in  effect  at  the  time  the 
cause  arose. 

§11.102    Crimlnai  iMriadiction:  llmitalion  o( 
actlona. 

(a)  Except  as  otherwise  provided  in 
this  title,  each  Court  of  Indian  Offenses 
shall  have  jurisdiction  over  any  action 
by  an  Indian  (hereafter  referred  to  as 
person)  that  is  made  a  criminal  offense 
under  this  part  and  that  occurred  within 
the  Indian  country  subject  to  the  court's 
jurisdiction. 

(b)  No  person  shall  be  prtjsecuted, 
tried  or  punished  for  any  offense  unless 
the  complaint  is  filed  within  five  years 
after  such  offense  shall  have  been 
committed. 

$11,103    CivH  Jurisdiction;  llmltaUoM  o( 
actiona. 

(a)  Except  as  otherwise  provided  in 
this  title,  each  Court  of  Indian  Offenses 
shall  have  jurisdiction  over  any  dvil 
action  arising  within  the  territorial 
jurisdiction  of  the  court  in  which  the 
defendant  is  an  Indian,  and  of  ail  other 
suits  between  Indians  and  non-Indians 
which  are  brought  before  the  court  by 
stipulation  of  the  parties. 
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(b)  Any  civil  action  commenced  in  a 
Court  of  Indian  Offenses  shall  be  barred 
unless  the  complaint  is  filed  within 
three  years  after  the  right  of  action  first 
accrues. 

§11.104    Jurisdictional  limitations. 

(a)  No  Court  of  Indian  Offenses  may 
exercise  any  jurisdiction  over  a  Federal 
or  state  official  that  it  could  not  exercise 
if  it  were  a  tribal  court. 

(b)  Unless  otherwise  provided  by  a 
resolution  or  ordinance  of  the  tribal 
governing  body  of  the  tribe  occupying 
the  Indian  country  over  which  a  Court 
of  Indian  country  over  which  a  Court  of 
Indian  Offenses  has  jurisdiction,  no 
Court  of  Indian  OfTenses  may  adjudicate 
an  election  dispute  or  take  jurisdiction 
over  a  suit  against  the  tribe  or  adjudicate 
any  internal  tribal  government  dispute. 

(c)  The  decision  of  the  BIA  on  who  is 
a  tribal  official  is  binding  in  a  Court  of    - 
Indian  Offenses. 

(d)  The  Department  of  the  Interior 
will  accord  the  same  weight  to  decisions 
of  a  Court  of  Indian  Offenses  that  it 
accords  to  decisions  of  a  tribal  court. 

(e)  A  tribe  may  not  be  sued  in  a  Court 
of  Indian  Offenses  unless  its  tribal 
governing  body  explicitly  waives  its 
tribal  immunity  by  tribal  resolution  or 
ordinance. 

Subpart  B — Courts  of  Indian  Offenses; 
Personnel;  Administration 

%  1 1.200    Composition  of  court 

(a)  Each  court  shall  be  composed  of  a 
trial  division  and  an  appellate  division. 

(b)  A  chief  magistrate  will  be 
appointed  for  each  court  who  will,  in 
addition  to  other  judicial  duties,  be 
responsible  for  the  administration  of  the 
court  and  the  supervision  of  all  court 
personnel. 

(c)  Appeals  shall  be  heard  by  a  panel 
of  three  magistrates  who  were  not 
involved  iivthe  trial  of  the  case. 

(d)  Decisions  of  the  appellate  division 
are  final  and  are  not  subject  to 
administrative  appieals  within  the 
Department  of  the  Interior. 

f  1 1  uM)1    Appointment  of  magistrates. 

(a)  Each  magistrate  shall  be  appointed 
by  the  Assistant  Secretary — Indian 
Affairs  or  his  or  her  designee  subject  to 
conffrmation  by  a  majority  vote  of  the 
tribal  governing  body  of  the  tribe 
occupying  the  Indian  country  over 
which  the  court  has  jurisdiction,  or,  in 
the  case  of  multi-tribal  courts, 
confirmation  by  a  majority  of  the  tribal 
governing  bodies  of  the  tribes  under  the 
jurisdiction  of  a  Court  of  Indian 
Offenses. 

(b)  Each  magistrate  shall  hold  office 
for  a  period  of  four  years,  unless  sooner 


removed  for  cause  or  by  reason  of  the 
abolition  of  the  office,  but  is  eligible  for 
reappointment. 

(c)  No  person  is  eligible  to  serve  as  a 
magistrate  of  a  Court  of  Indian  Offenses 
who  has  ever  been  convicted  of  a  felony 
or,  within  one  year  of  the  date  of  service 
or  application,  of  a  misdemeanor. 

(d)  No  magistrate  shall  be  qualified  to 
act  as  such  wherein  he  or  she  has  any 
direct  conflicting  interest,  real  or 
apparent. 

(e)  A  tribal  governing  body  may  set 
forth  such  other  qualifications  for 
magistrates  of  the  Court  of  Indian 
Offenses  as  it  deems  appropriate, 
subject  to  the  approval  of  the  Assistant 
Secretary — Indian  Affairs,  or  his  or  her 
desipnee. 

(f)  A  tribal  governing  body  may  also 
recommend  requirements  for  the 
training  of  magistrates  of  the  Court  of 
Indian  Offenses  to  the  Assistant 
Secretary — Indian  Affairs. 

f  1 1 .202    Removal  of  magistrate*. 

Any  magistrate  of  a  Court  of  Indian 
Offenses  may  be  suspended,  dismissed 
or  removed  by  the  Assistant  Secretary — 
Indian  Affairs,  or  his  or  her  designee,  for 
cause,  upon  the  written 
recommendation  of  the  tribal  governing 
body,  and,  in  the  case  of  multi-tribal 
courts,  upon  the  recommendation  of  a 
majority  of  the  tribal  governing  bodies 
of  the  tribes  under  the  jurisdiction  of  a 
Court  of  Indian  Offenses,  or  pursuant  to 
his  or  her  own  discretion. 

f  11.203    Court  clerks. 

(a)  Except  as  may  otherwise  be 
provided  in  a  contract  with  the  tribe 
occupying  the  Indian  country  over 
which  the  court  has  jurisdiction,  the 
chief  magistrate  shall  appoint  a  clerk  of 
court  for  the  Court  of  Indian  Offenses 
within  his  or  her  jurisdiction,  subject  to 
the  superintendent's  approval. 

(b)  The  clerk  shall  render  assistance  to 
the  court,  to  local  law  enforcement 
officers  and  to  individual  members  of 
the  tribe  in  the  drafting  of  complaints, 
subpoenas,  warrants,  commitments,  and 
other  documents  incidental  to  the 
functions  of  the  court.  The  clerk  shall 
also  attend  and  .keep  a  record  of  all 
proceedings  of  the  court  and  manage  all 
monies  received  by  the  court. 

(c)  The  clerk  of  court  shall  forward 
any  monies  received  on  judgments  due 
to  the  person,  agency,  or  corporation  to 
which  entitled,  within  30  days  unless 
directed  otherwise  by  a  magistrate  of  the 
Court  of  Indian  Offenses. 

S11.204    Proeecutors. 

Except  as  may  otherwise  be  provided 
in  a  contract  with  the  tribe  occupying 
the  Indian  country  over  which  the  court 


has  jurisdiction,  the  superintendent 
shall  appoint  a  prosecutor  for  each 
Court  of  Indian  Offenses  within  his  or 
her  jurisdiction. 

$11 .205    Standards  governing  appearance 
of  attorneys  and  lay  counselors. 

(a)  No  defendant  in  a  criminal 
proceeding  shall  be  denied  the  right  to 
counsel. 

(b)  The  chief  magistrate  shall 
prescribe  in  writing  standards  governing 
the  admission  and  practice  in  the  Court 
of  Indian  Offenses  of  professional 
attorneys  and  lay  counselors. 

$11,206    Court  records. 

(a)  Each  Court  of  Indian  Offenses  shall 
keep  a  record  of  all  proceedings  of  the 
court  containing  the  title  of  the  case,  the 
names  of  the  parties,  the  complaint,  all 
pleadings,  the  names  and  addresses  of 
all  witnesses,  the  date  of  any  hearing  or 
trial,  the  name  of  any  magistrate 
conducting  such  hearing  or  trial,  the 
findings  of  the  court  or  jury,  the 
judgment  and  any  other  information  the 
court  determines  is  important  to  the 
case. 

(b)  The  record  in  each  case  shall  be 
available  for  inspection  by  the  parties  to 
the  case. 

(c)  Except  for  cases  in  which  a 
juvenile  is  a  party  or  the  subject  of  a 
proceeding,  and  for  cases  whose  records 
have  been  sealed  by  the  court,  all  case 
records  shall  be  available  for  inspection 
by  the  public. 

(d)  Such  court  records  are  part  of  the 
records  of  the  BIA  agency  having 
jurisdiction  over  the  Indian  country 
where  the  Court  of  Indian  Offenses  is 
located  and  shall  be  protected  in 
accordance  with  44  U.S.C.  3102. 

$11 .207    Cooperation  by  Bureau  of  Indian 
Affairs  Employee*. 

(a)  No  employee  of  the  BIA  may 
obstruct,  interfere  with,  or  control  the 
functions  of  any  Court  of  Indian 
Offenses,  or  influence  such  functions  in 
any  manner  except  as  permitted  by 
Federal  statutes  or  the  regulations  in 
this  part  or  in  response  to  a  request  for 
advice  or  information  from  the  court. 

(b)  Employees  of  the  BIA  shall  assist 
the  court,  upon  its  request,  in  the 
preparation  and  presentation  of  facts  in 
the  case  and  in  the  proper  treatment  of 
individual  offenders. 

$11,208    Payment  of  judgments  from 
IndlvMuat  Indian  money  accounts. 

(a)  Any  Cotul  of  Indian  Offenses  may 
make  application  to  the  superintendent 
who  administers  the  individual  Indian 
money  account  of  a  defendant  who  has 
failed  to  satisfy  a  money  judgment  from 
the  court  to  obtain  payment  of  the 
judgment  from  funds  in  the  defendant's 
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account.  The  coirrt  shall  certify  the 
record  of  the  case  to  the  sijperintendent. 
If  the  superintendent  so  directs,  the 
disbursing  agent  shall  pay  ovw  to  the 
injured  party  the  amount  of  the 
judgment  or  such  lesser  amount  as  may 
be  speciGed  by  the  superintendent. 

(b)  A  judgment  of  a  Court  of  Indian 
Ofifenses  shall  be  considered  a  lawful 
debt  in  all  proceedings  held  by  the 
Department  of  the  Interior  or  by  a  Court 
of  Indian  Offenses  to  distribute 
decedents'  estates. 

§11.209    Dtsposttkm  of  fines. 

All  money  fines  imposed  for  the 
commission  of  an  offense  shall  be  in  the 
nature  of  an  assessment  for  the  payment 
of  designated  court  expenses.  The  fines 
assessed  shall  be  paid  over  by  the  clerk 
of  the  court  to  the  disbursing  agent  of 
the  reservation  for  deposit  as  a  "special 
depKJsit,  court  funds"  to  the  disbursing 
agent's  official  credit  in  the  Treasury  of 
the  United  States.  The  disbursing  agent 
shall  withdraw  such  funds,  in 
accordance  with  existing  regulations, 
upon  order  of  the  clerk  of  the  court 
signed  by  a  judge  of  the  court  for  the 
payment  of  specified  expenses.  The 
disbursing  agent  and  the  clerk  of  the 
court  shall  keep  an  account  of  all  such 
deposits  and  withdrawals  available  for 
public  inspection. 

Subpart  C — Criminal  Procedure 

fit .300    Complaints. 

(a)  A  complaint  is  a  written  statement 
of  the  essential  facts  charging  that  a 
named  individual(s)  has  committed  a 
particular  offense.  All  criminal 
prosecutions  shall  be  initiated  by  a 
complaint  filed  with  the  court  by  a  law 
enforcement  officer  and  sworn  to  by  a 
person  having  personal  knowledge  of 
the  offense. 

(b)  Complaints  shall  contain: 

(1)  The  signature  of  the  complaining 
witness,  or  witnesses,  sworn  before  a 
magistrate,  a  court  clerk,  a  firosecutor, 
or  any  law  enforcement  officer. 

(2)  A  written  statement  by  the 
complaining  witness  or  witnesses 
having  personal  knowledge  of  the 
violation,  describing  in  ordinary 
language  the  nature  of  the  offense 
committed  including  the  time  and  place 
as  nearly  as  may  be  ascertained. 

(3)  The  name  or  description  of  the 
person  alleged  to  have  committed  the 
offense. 

(4)  A  description  of  the  offense 
charged  and  the  section  of  the  code 
aliegedly  violated. 

(c)  Conplaints  must  be  siibmitted 
without  unnecessary  delay  by  a  law 
enforcement  officer  to  the  prosecutor 
and,  if  he  or  she  approves,  to  a  iudge  to 


determine  whether  an  arrest  warrant  or 
summons  should  be  issued. 

(d)  When  an  accused  has  been 
arrested  without  a  warrant,  a  oomplaint 
shall  be  filed  forthwith  with  the  court 
for  review  as  to  whether  probable  cause 
exists  to  hold  the  accused,  and  in  no 
instance  shall  a  complaint  be  filed  later 
than  at  the  time  of  arraignment. 

§11.301    Arrests. 

(a)  Arrest  is  the  taking  of  a  person  into 
police  custody  in  order  that  he  or  she 
may  be  held  to  answer  for  a  criminal 
offense. 

(b)  No  law  enforcement  officer  shall 
arrest  any  person  for  a  criminal  offense 
except  when: 

(1)  The  officer  shall  have  a  warrant 
signed  by  a  magistrate  commanding  the 
arrest  of  such  person,  or  the  officer 
knows  for  a  certainty  that  such  a 
warrant  has  been  issued;  or 

(2)  The  offense  shall  occur  in  the 
presence  of  the  arresting  officer;  or 

(3)  The  officer  shall  have  probable 
cause  to  believe  that  the  person  arrested 
has  committed  an  offense. 

§11.302    Arrest  warrants. 

(a)  Each  magistrate  of  a  Court  of 
Indian  Offenses  shall  have  the  authority 
to  issue  warrants  to  apprehend  any 
person  the  magistrate  has  probable 
cause  to  believe  has  committed  a 
criminal  offense  in  violation  of  the 
regulations  under  this  part  based  on  a 
written  complaint  filed  with  the  court 
by  a  law  enforcement  officer  and 
bearing  the  signature  of  the 
complainant. 

(b)  The  arrest  warrant  shall  contain 
the  following  information: 

(1)  Name  or  description  and  address, 
if  known,  of  the  petson  to  be  arrested. 

(2)  Date  of  issuance  of  the  warrant. 

(3)  Description  of  the  offense  charged. 

(4)  Signature  of  the  issuing  magistrate. 

(c)  Such  warrants  may  be  servwd  only 
by  a  BIA  or  tribal  police  officer  or  other 
officer  commissioned  to  enforce  the 
regulations  of  this  part. 

§11.303    Notmeatlon  o(  rights  prtor  to 
custodial  tnterrogalion. 

Prior  to  custodial  interrogation,  the 
suspect  shall  be  advised  of  the  following 
rights: 

(a)  That  he  or  she  has  the  right  to 
remain  silent. 

(b)  That  any  statements  made  by  him 
or  her  may  be  used  against  him  or  her 
in  court. 

(c)  That  be  or  she  has  the  right  to 
obtain  counsel  and.  if  indigent,  to  have 
counsel  appointed  for  him/her. 

§11.304    SunmioM  In  Hen  of  wanant 

(a)  When  otherwise  autharized  to 

arrest  a  suspect,  a  law  enforcement 


officer  at  a  magistrate  may.  in  lieu  of  a 
warrant,  issue  a  summons  commanding 
the  accused  to  appear  before  the  Court 
of  Indian  Offenses  at  a  stated  time  and 
place  and  answer  to  the  charge. 

(b)  The  summons  shall  contain  the 
same  information  as  a  warrant,  except 
that  it  may  be  signed  by  a  police  officer. 

(c)  The  summons  shall  state  that  if  a 
defendant  fails  to  appear  in  response  to 
a  summons,  a  warrant  for  his  or  her 
arrest  shall  be  issued. 

(d)  The  summons,  together  with  a 
copy  of  the  complaint,  shall  be  served 
upon  the  defendant  by  delivering  a  copy 
to  the  defendant  personally  or  by 
leaving  a  copy  at  his  or  her  usual 
residence  or  place  of  business  with  any 
person  18  years  of  age  or  older  who  also 
resides  or  works  there.  Service  shall  be 
made  by  an  authorized  law  enforcement 
officer,  who  shall  file  with  the  record  of 
the  case  a  form  indicating  when  the 
summons  was  served. 

§11.305    Searcti  warrants. 

(a)  Each  magistrate  of  a  Court  of 
Indian  Offenses  shall  have  the  authority 
to  issue  a  warrant  for  the  search  of 
premises  and  for  the  seizure  of  physical 
evidence  of  a  criminal  violation  under 
the  regulations  of  this  part  located 
within  the  Indian  country  over  which 
the  court  has  jurisdiction. 

(b)  No  warrant  for  search  or  seizure 
may  be  issued  unless  it  is  based  on  a 
written  and  signed  statement 
establishing,  to  the  satisfaction  of  the 
magistrate,  that  probable  cause  exists  to 
believe  that  the  search  will  lead  to 
discovery  of  evidence  of  a  criminal 
violation  under  the  regulations  of  this 
part. 

(c)  No  warrant  for  search  or  seizure 
shall  be  valid  unless  it  contains  the 
name  or  description  of  the  person, 
vehicle,  or  premises  to  be  searched, 
describes  the  evidence  to  b^seized,  and 
bears  the  signature  of  the  magistrate 
who  issued  it. 

(d)  Warrants  may  be  executed  only  by 
a  BIA  or  tribal  police  officer  or  other 
official  commissioned  to  enforce  the 
regulations  under  this  part.  The 
executing  officer  shall  return  the 
warrant  to  the  Court  of  Indian  Offenses 
within  the  time  limit  shown  on  the  face 
of  the  warrant,  which  in  no  case  shall 
be  longer  than  ten  (10)  days  from  the 
date  of  issuance.  Warrants  not  returned 
within  such  time  limits  shall  be  void. 

§11.306    Search  without  a  warrant 

No  law  enforcement  officer  ^lall 
conduct  any  search  without  a  valid 
warrant  except: 

(a)  Incident  to  making  a  lawful  arrest; 
or 
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(b)  With  the  voluntary  consent  of  the 
person  being  searched;  or 

(c)  When  the  search  is  of  a  moving 
vehicle  and  the  officer  has  probable 
cause  to  believe  that  it  contains 
contraband,  stolen  property,  or  property 
otherwise  unlawfully  possessed. 

f  |11.307    OisposHton  of  seized  property. 

(a)  The  officer  serving  and  executing 
a  warrant  shall  make  an  inventory  of  all 
seized  property,  and  a  copy  of  such 
inventory  shall  be  left  with  every  person 
from  whom  property  is  seized. 

(b)  A  hearing  shall  be  held  by  the 
Court  of  Indian  Offenses  to  determine 
the  disposition  of  all  seized  property. 
Upon  satisfactory  proof  of  ownership, 
the  property  shall  be  delivered 
immediately  to  the  owner,  unless  such 
property  is  contraband  or  is  to  be  used 
as  evidence  in  a  pending  case.  Property 
seized  as  evidence  shall  be  returned  to 
the  owner  after  final  judgment.  Property 
confiscated  as  contraband  shall  be 
destroyed  or  otherwise  lawfully 
disposed  of  as  ordered  by  the  Court  of 
Indian  Offenses. 

§11.308    Commitments. 

No  person  may  be  detained,  jailed  or 
imprisoned  under  the  regulations  of  this 
part  for  longer  than  48  hours  unless  the 
Court  of  Indian  Offenses  issues  a 
commitment  bearing  the  signature  of  a 
magistrate.  A  temporary  commitment 
shall  be  issued  for  each  person  held 
before  trial.  A  final  commitment  shall  be 
issued  for  each  person  sentenced  to  jail 
after  trial. 

§11 .309    Arraignments. 

(a)  Arraignment  is  the  bringing  of  an 
accused  before  the  court,  informing  him 
or  her  of  his  or  her  rights  and  of  the 
charge(s)  against  him  or  her,  receiving 
the  plea,  and  setting  conditions  of 
pretrial  release  as  appropriate  in 
accordance  with  this  part. 

(b)  Arraignment  shall  be  held  in  open 
court  without  unnecessciry  delay  after 
the  accused  is  taken  into  custody  and  in 
no  instance  shall  arraignment  be  later 
than  the  next  regular  session  of  court. 

(c)  Before  an  accused  is  required  to 
plead  to  any  criminal  charges  the 
magistrate  shall: 

(1)  Read  the  complaint  to  the  accused 
and  determine  that  he  or  she 
understands  it  and  the  section{s)  of  this 
part  that  he  or  she  is  charged  with 
violating,  including  the  maximum 
authorized  penalty;  and 

(2)  Advise  the  accused  that  he  or  she 
has  the  right  to  remain  silent,  to  be  tried 
by  a  jury  if  the  offense  charged  is 
punishable  by  imprisonment,  to  be 
represented  by  counsel  (which  shall  be 
paid  for  by  the  government  if  the 


accused  is  indigent)  and  that  the 
arraignment  will  be  postponed  should 
he  or  she  desire  to  consult  with  counsel, 
(d)  The  magistrate  shall  call  upon  the 
defendant  to  plead  to  the  charge: 

(1)  If  the  accused  pleads  "not  guilty" 
to  the  charge,  the  magistrate  shall  then 
inform  the  accused  of  the  trial  date  and 
set  conditions  for  release  prior  to  trial. 

(2)  If  the  accused  pleads  "guihy"  to 
the  charge,  the  magistrate  shall  accept 
the  plea  only  if  he  or  she  is  satisfied  that 
the  plea  is  made  voluntarily  and  that  the 
accused  understands  the  consequences 
of  the  plea,  including  the  rights  waived 
by  the  plea.  The  magistrate  may  then 
impose  sentence  or  defer  sentencing  for 
a  reasonable  time  in  order  to  obtain  any 
information  he  or  she  deems  necessary 
for  the  imposition  of  a  just  sentence. 
The  accused  shall  be  afforded  an 
opportunity  to  be  heard  by  the  court 
prior  to  sentencing. 

(3)  If  the  accused  refuses  to  plead,  the 
judge  shall  enter  a  plea  of  "not  guihy" 
on  his  or  her  behalf. 

(3)  The  court  may.  in  its  discretion, 
allow  a  defendant  to  withdraw  a  plea  of 
guilty  if  it  appears  that  the  interest  of 
justice  would  be  served  by  doing  so. 

§11.310    BaiL 

(a)  Each  person  charged  with  a 
criminal  offense  under  this  part  shall  be 
entitled  to  release  from  custody  pending 
trial  under  whichever  one  or  more  of  the 
following  conditions  is  deemed 
necessary  to  reasonably  assure  the 
appearance  of  the  person  at  any  time 
lawfully  required: 

(1)  Release  on  personal  recognizance 
upon  execution  by  the  accused  of  a 
written  promise  to  appear  at  trial  and  all 
other  lawfully  required  times; 

(2)  Release  to  the  custody  of  a 
designated  person  or  organization 
agreeing  to  assure  the  accused's 
appearance; 

(3)  Release  with  reasonable 
restrictions  on  the  travel,  association,  or 
place  of  residence  of  the  accused  during 
the  period  of  release: 

(4)  Release  after  deposit  of  a  bond  or 
other  sufficient  collateral  in  an  amount 
specified  by  the  magistrate  or  a  bail 
schedule; 

(5)  Release  after  execution  of  a  bail 
agreement  by  two  responsible  members 
of  the  community;  or 

(6)  Release  upon  any  other  condition 
deemed  reasonably  necessary  to  assure 
the  appearance  of  the  accused  as 
reouired. 

(b)  Any  law  enforcement  officer 
authorized  to  do  so  by  the  court  may 
admit  an  arrested  p>erson  to  bail  pending 
trial  pursuant  to  a  bail  schedule  and 
conditions  prepared  by  the  court. 

(c)  A  convicted  person  may  be 
released  from  custody  pending  appeal 


on  such  conditions  as  the  magistrate 
determines  will  reasonably  assure  the 
appearance  of  the  accused  unless  the 
magistrate  determines  that  release  of  the 
accused  is  likely  to  pose  a  danger  to  the 
community,  the  accused,  or  any  other 
person. 

(d)  The  Court  of  Indian  Offenses  may 
revoke  its  release  of  the  defendant  and 
order  him  or  her  committed  at  any  time 
where  it  determines  that  the  conditions 
of  release  will  not  reasonably  assure  the 
appearance  of  the  defendant,  or  if  any 
conditions  of  release  have  been  violated. 

§11.311    Subpoenas. 

(a)  Upoa request  of  any  party,  the 
court  shall  issue  subpoenas  to  compel 
the  testimony  of  witnesses,  or  the 
production  of  books,  records, 
documents  or  any  other  physical 
evidence  relevant  to  the  determination 
of  the  case  and  not  an  undue  burden  on 
the  person  possessing  the  evidence.  The 
clerk  of  the  court  may  act  on  behalf  of 
the  court  and  issue  subpoenas  which 
have  been  signed  either  by  the  clerk  of 
the  court  or  by  a  magistrate  of  the  Court 
of  Indian  Offenses  and  which  are  to  be 
served  within  Indian  country  over 
which  the  Court  of  Indian  Offenses  has 
jurisdiction. 

(b)  A  subpoena  shall  bear  the 
signature  of  the  chief  magistrate  of  the 
Court  of  Indian  OfTenses,  and  it  shall 
state  the  name  of  the  court,  the  name  of 
the  person  or  description  o'f  the  physical 
evidence  to  be  subpoenaed,  the  title  of 
the  proceeding,  and  the  time  and  place 
where  the  witness  is  to  appear  or  the 
evidence  is  to  be  produced. 

(c)  A  sub{>oena  may  be  served  at  any 
place  but  any  subpoena  to  be  served 
outside  of  the  Indian  country  over 
which  the  Court  of  Indian  OfTenses  has 
jurisdiction  shall  be  issued  personally 
by  a  magistrate  of  the  Court  of  Indian 
Offenses. 

(d)  A  subpoena  may  be  ser\'ed  by  any 
law  enforcement  officer  or  other  person 
appointed  by  the  court  for  such 
purpose.  Service  of  a  subpoena  shall  be 
made  by  delivering  a  copy  of  it  to  the 
person  named  or  by  leaving  a  copy  at 
his  or  her  place  of  residence  or  business 
with  any  person  18  years  of  age  or  older 
who  also  resides  or  works  there. 

(e)  Proof  of  service  of  the  subpoena 
shall  be  filed  with  the  clerk  of  the  court 
by  noting  on  the  back  of  the  subpoena 
the  date,  time  and  place  that  it  was 
served  and  noting  the  name  of  the 
person  to  whom  it  was  delivered.  Proof 
of  service  shall  be  signed  by  the  person 
who  actually  served  the  subpoena. 

(0  In  the  absence  of  a  justification 
satisfactory  to  the  court,  a  person  who 
fails  to  obey  a  subpoena  may  be  deemed 
to  be  in  contempt  of  court  and  a  bench 
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warrant  may  be  issued  for  his  or  her 
arrest. 

111.312    WItMMfee*. 

(a)  Each  fact  witness  answering  a 
subpoena  is  entitled  to  a  fee  of  not  less 
than  the  hourly  minimum  wage  scale 
established  by  29  U.S.C  206(a)(1)  and 
any  of  its  subsequent  revisions,  plus 
actual  cost  of  travel.  Each  fact  witness 
testifying  at  a  hearing  shall  receive  pay 
for  a  full  day  (eight  hours)  plus  travel 
allowance. 

(b)  The  Court  of  Indian  Offenses  may 
order  any  party  calling  a  witness  to 
testify  without  a  subpoena  to 
compensate  the  witness  for  actual 
traveling  and  living  expenses  incurred 
in  testifying. 

(c)  If  the  Court  of  Indian  Offenses 
finds  that  a  complaint  was  not  Hied  in 
good  faith  but  with  a  frivolous  or 
malicious  intent,  it  may  order  the 
complainant  to  reimburse  the  court  for 
expenditures  incurred  under  this 
section,  and  such  order  may  constitute 
a  judgment  upon  which  execution  may 
levy. 

S  11.313    TrM  procedure. 

(a)  The  time  and  place  of  court 
sessions,  and  all  other  details  of  judicial 
procedure  shall  be  set  out  in  rules  of 
court  approved  by  the  chief  magistrate 
of  the  Court  of  Indian  Offenses. 

(b)  Courts  of  Indian  Offenses  shall  be 
bound  by  the  Federal  Rules  of  Evidence, 
except  insofar  as  such  rules  are 
superseded  by  order  of  the  court  or  by 
the  existence  of  inconsistent  tribal  rules 
of  evidence. 

S  11.314    Jury  trials. 

(a)  In  any  criminal  case  punishable  by 
a  sentence  of  six  months  in  jail  and  in 
any  criminal  case  in  which  the 
prosecutor  informs  the  court  before  the 
case  comes  to  trial  that  a  jail  sentence 
will  be  sought,  the  defendant  has  a 
right,  upon  demand,  to  a  jury  trial.  If  the 
prosecutor  informs  the  court  that  no 
prison  sentence  will  be  sought,  the  court 
may  not  impose  a  prison  sentence  for 
the  offense. 

(b)  A  jury  shall  consist  of  eight  Indian 
residents  of  the  vicinity  in  which  trial 
is  held,  selected  from  a  list  of  eligible 
jurors  prepared  each  year  by  the  court. 
An  eligible  juror  shall  be  at  least  18 
years  of  age,  shall  not  have  been 
convicted  of  a  felony,  and  shall  not 
otherwise  be  unqualified  according  to 
standards  established  by  the  Court  of 
Indian  Offenses  under  its  general 
rulemaking  authority.  Any  party  may 
challenge  without  cause  not  more  than 
three  members  of  the  jury  panel  so 
chosen. 

(c)  The  magistrate  shall  instruct  the 
fury  with  regard  to  the  applicable  law 


and  the  jury  shall  decide  all  questions 
of  fact  on  the  basis  of  the  law. 

(d)  The  jury  shall  deliberate  in  secret 
and  return  a  verdict  of  guilty  or  not 
guilty.  Six  out  of  the  eight  jurors  must 
concur  to  render  a  verdict. 

(e)  Each  juror  who  serves  on  a  jury  is 
entitled  to  a  fee  not  less  than  the  hourly 
minimum  wage  scale  established  by  29 
U.S.C  206(a)(1),  and  any  of  its 
subsequent  revisions,  plus  mileage  not 
to  exceed  the  maximum  rate  per  mile 
established  by  the  Federal  Goverrunent 
of  jurors  and  witnesses.  Each  juror  shall 
receive  pay  for  a  full  day  (eight  hours) 
for  any  portion  of  a  day  served,  plus 
travel  allowance. 

f  11.315    Sentencing. 

(a)  Any  person  who  has  been 
convicted  in  a  Court  of  Indian  Offenses 
of  a  criminal  offense  under  the 
regulations  of  this  part  may  be 
sentenced  to  one  or  a  combination  of  the 
following  penalties: 

(1)  Imprisonment  for  a  period  not  to 
exceed  the  maximum  permitted  by  the 
section  defining  the  offense,  which  in 
no  case  shall  be  greater  than  six  months. 

(2)  A  money  flne  in  an  amount  not  to 
exceed  the  maximum  permitted  by  the 
section  defining  the  offense,  which  in 
no  case  shall  be  greater  than  Five 
hundred  dollars  ($500). 

(3)  Labor  for  the  benefit  of  the  tribe. 

(4)  Rehabilitative  measures. 

(b)  In  addition  to  or  in  lieu  of  the 
penalties  provided  in  paragraph  (a)  of 
this  section,  the  court  may  require  a 
convicted  offender  who  has  inflicted 
injury  upon  the  person  or  prop)erty  of 
another  to  malce  restitution  or 
compensate  the  injured  person  by 
means  of  the  surrender  of  property, 
payment  of  money  damages,  or  the 
performance  of  any  other  act  for  the 
benefit  of  the  injured  party. 

(c)  If,  solely  because  of  indigence,  a 
convicted  offender  is  unable  to  pay 
forthwith  a  money  fine  assessed  under 
any  applicable  section,  the  court  shall 
allow  him  or  her  a  reasonable  period  of 
time  to  pay  the  entire  sum  or  allow  him 
or  her  to  make  reasonable  installment 
payments  to  the  clerk  of  the  court  at 
specified  intervals  until  the  entire  sum 
is  paid.  If  the  offender  defaults  on  such 
payments  the  court  may  find  him  or  her 
in  contempt  of  court  and  imprison  him 
or  her  accordingly. 

$11,316    Probation. 

(a)  Where  a  sentence  of  imprisonment 
has  been  imposed  on  a  convicted 
offender,  the  Court  of  Indian  Offenses 
may,  in  its  discretion,  susp>end  the 
serving  of  such  sentence  and  release  the 
person  on  probation  under  any 
reasonable  conditions  deemed 


appropriate  by  the  court,  provided  that 
the  period  of  probation  shall  not  exceed 
one  year. 

(b)  Any  person  who  violates  the  terms 
of  his  or  her  probation  may  be  required 
by  the  court  to  serve  the  sentence 
originally  imposed  or  such  part  of  it  as 
the  court  may  determine  to  be  suitable 
giving  consideration  to  all  the 
circumstances,  provided  that  such 
revocation  of  probation  shall  not  be 
ordered  without  a  hearing  before  the 
court  at  which  the  offender  shall  have 
the  opportunity  to  explain  his  or  her 
actions. 

S  11.317    Parola. 

(a)  Any  person  sentenced  by  the  court 
of  detention  or  labor  shall  be  eligible  for 
parole  at  such  time  and  under  such 
reasonable  conditions  as  set  by  the 
Court  of  Indian  Offenses. 

(b)  Any  person  who  violates  the 
conditions  of  his  or  her  parole  may  be 
required  by  the  court  to  serve  the  whole 
original  sentence,  provided  that  such 
revocation  or  parole  shall  not  be  ordered 
without  a  hearing  before  the  court  at 
which  the  offender  shall  have  the 
opportunity  to  explain  his  or  her 
actions. 

$11,318    Extradition. 

Any  Court  of  Indian  Offenses  may 
order  delivery  to  the  proper  state,  tribal 
or  BIA  law  enforcement  authorities  of 
any  person  found  within  the 
jurisdiction  of  the  court,  who  is  charged 
with  an  offense  in  another  jurisdiction. 
Prior  to  delivery  to  the  proper  officials, 
the  accused  shall  be  accorded  a  right  to 
contest  the  propriety  of  the  court's  order 
in  a  hearing  before  the  court. 

Subpart  [>— Criminal  Offenses 

$11,400    Assault 

(a)  A  person  is  guilty  of  assault  if  he 
or  she: 

(1)  Attempts  to  cause  or  purposely, 
knowingly  or  recklessly  causes  bodily 
injury  to  another;  or 

(2)  Negligently  causes  bodily  injury  to 
another  with  a  deadly  weapon;  or 

(3)  Attempts  by  physical  menace  to 
put  another  in  fear  of  imminent  serious 
bodily  injunr. 

(b)  Assault  is  a  misdemeanor  unless 
committed  in  a  fight  or  scuffle  entered 
into  by  mutual  consent,  in  which  case 
it  is  a  petty  misdemeanor. 

$  1 1 .401    Recklessly  endangering  another 
parson. 

A  person  commits  a  misdemeanor  if 
he  or  she  recklessly  engages  in  conduct 
which  places  or  may  place  another 
person  in  danger  of  death  or  serious 
bodily  injury.  Recklessness  and  danger 
shall  be  presumed  where  a  person 
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knowingly  points  a  fireman  at  or  in  the 
direction  of  another  person,  whether  or 
not  the  actor  believed  the  firearm  to  be 
loaded. 

f  11.402   Tarrorlstlc  ttiraata. 

A  person  is  guilty  of  a  misdemeanor 
if  he  or  she  threatens  to  commit  any 
crime  of  violence  with  purpose  to 
terrorize  another  or  to  cause  evacuation 
of  a  building,  place  of  assembly  or 
facility  of  pi^c  transportation,  or 
otherwise  to  cause  serious  public 
inconvenience  or  in  reckless  disregard 
of  the  risk  of  causing  such  terror  or 
inconvenience. 

$11,403    Unlawful  restraint 

A  person  commits  a  misdemeanor  if 
he  or  she  knowingly: 

(a)  Restrains  another  unlawfiilly  in 
circumstances  exposing  him  or  her  to 
risk  of  serious  bodily  injury;  or 

(b)  Holds  another  in  a  ccmdition  of 
involuntary  SMvitude. 

S 1 1.404    False  Imprtsonmant 

A  person  commits  a  misdemeanor  if 
he  or  she  knowingly  restrains  another 
unlawhiUy  so  as  to  interfere 
substantially  with  his  or  her  Uberty. 

$11,405    Intsrfersnc*  wtth  custody. 

(a)  Custody  of  children.  A  person 
commits  a  misdemeanor  if  he  or  she 
knowingly  or  recklessly  takes  or  entices 
any  child  under  the  age  of  18  from  the 
custody  of  his  or  her  parent,  guardian  or 
other  lawful  custodian,  when  he  or  she 
has  no  privilege  to  do  sa 

(b)  Custody  of  committed  person.  A 
person  is  guilty  of  a  misdemeanor  if  he 
or  she  knowingly  or  recklessly  takes  or 
entices  any  committed  person  away 
from  lawful  custody  when  he  or  she 
does  not  have  the  privilege  to  do  so. 
Committed  person  means,  in  addition  to 
anyone  committed  under  judicial 
warrant,  any  orphan,  neglected  or 
delinquent  child,  mentally  defective  or 
insane  person,  or  other  dependent  or 
incompetent  person  entrusted  to 
another's  custody  by  or  through  a 
recognized  social  agency  or  otherwise 
by  authority  of  law. 

$11,406    Criminal  coarcioa. 

(a)  A  person  is  guilty  of  criminal 
coercion  if,  with  piurpose  to  unlawfully 
restrict  another's  fsedom  of  action  to  his 
or  her  detriment,  he  or  she  threatens  to: 

(1)  Commit  any  criminal  offense;  or 

(2)  Accuse  anyone  of  a  criminal 
offense;  or 

(3)  Take  or  withhold  action  as  an 
official,  or  cause  an  official  to  take  or 
withhold  action. 

(b)  Criminal  coercion  is  classified  as 
a  misdemeanor. 


$11,407   Sexual  assault 

(a)  A  person  who  has  setoial  contact 
with  another  person  not  his  or  her 
spouse,  or  causes  such  other  person  to 
have  sexual  ctmtact  with  him  or  her,  is 
guilty  of  sexual  assuahasa 
misdemeanor,  if: 

(1)  He  or  she  knows  that  the  conduct 
is  offensive  to  the  other  person;  or 

(2)  He  or  she  knows  that  the  other 
person  suffers  from  a  mental  disease  or 
defect  which  renders  him  or  her 
incapable  of  appraising  the  nature  or  his 
or  her  conduct;  (h* 

(3)  He  or  she  knows  that  the  other 
person  is  unaware  that  a  sexual  act  is 
being  committed;  or 

(4)  The  other  person  is  less  than  ten 
years  old;  or 

(5)  He  or  she  has  substantially 
impaired  the  other  person's  power  to 
appraise  or  control  his  or  her  conduct, 
by  administering  or  employing  without 
the  other's  knowledge  drugs,  intoxicants 
or  other  means  for  the  purpose  of 
preventing  resistance;  or 

(6)  The  other  person  is  less  than  16 
years  old  and  the  actor  is  at  least  four 
years  older  than  the  other  person;  or 

(7)  The  other  person  is  less  than  21 
years  old  and  the  actor  is  his  or  her 
guardian  or  otherwise  responsible  for 
general  supervision  of  his  or  her 
welfare;  or 

(8)  The  other  person  is  in  custody  of 
law  or  detained  in  a  hospital  or  other 
institution  and  the  actor  has  supervisory 
or  disciplinary  authority  over  him  or 
her. 

(b)  Sexual  contact  is  any  touching  of 
the  sexual  or  other  intimate  parts  of  the 
I>erson  for  the  purpose  of  arousing  or 
gratifying  sexual  desire,  or  for  the     ' 
purpose  of  abusing,  humiliating, 
harassing,  or  degrading  the  victim. 

$  1 1.408    Indecent  exposure. 

A  person  commits  a  misdemeanor  if 
he  or  she  exposes  his  or  her  genitals 
under  circumstances  in  which  he  or  she 
knows  his  or  her  conduct  is  likely  to 
cause  a£front  or  alarm. 

$11,409    Recidess  tMimhtyof  exploding 
A  p>erson  commits  a  misdemeanor  if 
he  or  she  purposely  starts  a  fire  or 
causes  an  e)q>losion.  whether  <m  his  or 
her  property  or  another's,  and  thereby 
recklessly: 

(a)  Places  another  person  in  danger  of 
death  or  bodily  injiuy;  or 

(b)  Places  a  building  or  occupied 
structure  of  another  in  danger  of  damage 
or  destruction. 

$11,410    Cnminsl  mischief . 

(a)  A  person  is  guilty  of  criminal 
mischief  if  be  or  she: 

(1)  Damages  tangible  property  of 
another  purposely,  recklessly,  or  by 


negligence  in  the  employment  of  fire, 
explosives,  or  other  dangerous  means; 
or 

(2)  Purposely  or  recklessly  tampers 
with  tangible  property  of  another  so  as 
to  endanger  person  or  property;  or 

(3)  Puiposely  or  recklessly  causes 
another  to  suffer  pecuniary  loss  by 
deception  or  threeL 

(b)  Criminal  misciu^f  is  a 
misdemeanor  if  the  actor  purposely 
causes  pecuniary  loss  in  excess  of  $100. 
or  a  petty  misdemeanor  if  he  or  she 
purposely  or  recklessly  causes 
precuniary  loss  in  excess  of  $25. 
Otherwise,  criminal  mischief  is  a 
violation. 


$11,411    Crtmiiiall 

(a)  A  person  commits  an  offense  if. 
knowing  that  he  or  she  is  not  Licensed 
or  privileged  to  do  so.  he  or  she  enters 
or  siureptitiously  remains  in  any 
building  or  occupied  structiire.  An 
offense  under  this  subsection  is  a 
misdemeanor  if  it  is  committed  in  a 
dwelling  at  night  Otherwise  it  is  a  petty 
misdemeanor. 

(b)  A  person  cmnmits  an  offanse  if, 
knowing  that  he  or  she  is  not  licensed 
or  privileged  to  do  so,  he  or  she  enters 
or  remains  in  any  place  as  to  which 
notice  against  trespass  is  given  by: 

(1)  Actual  communication  to  the 
actor  or 

(2)  Posting  in  a  mannw  prescribed  by 
law  or  reasonably  Ukely  to  come  to  the 
attention  of  intruders;  or 

(3)  Fencing  or  other  enclostn« 
manifestly  designed  to  exclude 
intruders. 

(c)  An  offense  imder  this  section 
constitutes  a  petty  misdemeanor  if  the 
offender  defies  an  order  to  leave 
personally  communicated  to  him  or  her 
by  the  owner  of  the  premises  or  other 
authorized  person.  Otherwise  it  is  a 
violation. 

$11,412    Thsft 

A  person  who.  without  permission  of 
the  owner,  shall  take,  shoplift,  possess 
or  exercise  unlawful  control  over 
movable  property  not  his  or  her  own  or 
under  his  or  her  control  with  the 
purpose  to  deprive  the  owner  thereof  or 
who  unlawfully  transfers  immovable 
property  of  another  or  any  interest 
therein  with  the  purpose  to  benefit 
himself  or  herself  or  another  not  entitled 
thereto  shall  be  guilty  of  theft,  a 
misdemeanor. 

$11,413    Receiving  stolen  property. 

A  person  is  guilty  of  receiving  stolen 
property,  a  misdemeanor,  if  he  or  she 
purposely  receives,  retains,  or  disposes 
of  movable  property  of  another  kivowing 
that  it  has  been  stolen,  or  believing  that 
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it  has  probably  been  stolen,  unless  the 
property  is  received,  retained,  or 
disposed  with  purpose  to  restore  it  to 
the  owner.  Receiving  means  acquiring 
possession,  control  or  title,  or  lending 
on  the  security  of  the  property. 


f  11.414    EmbezitonMnt 

A  person  who  shall,  having  lawhil 
custody  of  property  not  his  or  her  own, 
appropriate  the  same  to  his  or  her  own 
use,  with  intent  to  deprive  the  owner 
thereof,  shall  be  guilty  of  embezzlement, 
a  misdemeanor. 

{11.415    Fraud. 

A  person  who  shall  by  willful 
misrepresentation  or  deceit,  or  by  false 
interpreting,  or  by  the  use  of  false 
wei^ts  or  measures  obtain  any  money 
or  other  property,  shall  be  guilty  of 
fraud,  a  misdemeanor. 

f  11.416    Forgery. 

(a)  A  person  is  guilty  of  forgery,  a 
misdemeanor,  if.  with  purpose  to 
defraud  or  injure  anyone,  or  with 
knowledge  that  he  or  she  is  facilitating 
fraud  or  injury  to  be  perpetrated  by 
anyone,  he  or  she: 

11)  Alters,  makes,  completes, 
authenticates,  issues  or  transfers  any 
writing  of  another  without  his  or  her 
authority;  or 

(2)  Utters  any  writing  which  he  or  she 
knows  to  be  forged  in  a  manner  above 
specified. 

(b)  "Writing"  includes  printing  or  any 
other  method  of  recording  information, 
money,  coins,  tokens,  stamps,  seals, 
credit  cards,  badges,  trademarks,  and 
other  symbols  of  value,  right,  privilege, 
or  identification. 

f  11.417    Extortion. 

A  p)erson  who  shall  willfully,  by 
making  false  charges  against  another 
person  or  by  any  other  means 
whatsoever,  extort  or  attempt  to  extort 
any  moneys,  goods,  property,  or 
anything  else  of  any  value,  shall  be 
guilty  of  extortion,  a  misdemeanor. 

f  11.418    Misbranding. 

A  person  who  shall  knowingly  and 
willhiUy  misbrand  or  alter  any  brand  or 
mark  on  any  livestock  of  another 
person,  shall  be  guilty  of  a 
misdemeanor. 

{11.419    Unauthonz*d  use  of  automotMles 
and  other  vhlcl— . 

A  person  commits  a  misdemeanor  if 
he  or  she  operates  another  person's 
automobile,  airplane,  motorcycle, 
motorboat,  or  other  motor-propelled 
vehicle  without  consent  of  the  owner.  It 
is  an  affirmative  defense  to  prosecution 
under  this  section  that  the  actor 
reasonably  believed  that  the  owner 


would  have  consented  to  the  operation 
had  he  or  she  known  of  it. 

{11.420   TamfMrtng  wtth  records. 

A  person  commits  a  misdemeanor  if. 
knowing  that  he  or  she  has  no  privilege 
to  do  so.  he  or  she  falsities,  destroys, 
removes  or  conceals  any  writing  or 
record,  with  purpose  to  deceive  or 
injure  anyone  or  to  conceal  any 
wrongdoing. 

{11.421    Badchedw. 

(a)  A  person  who  issues  or  passes  a 
check  or  similar  sight  order  for  the 
payment  of  money,  knowing  that  it  will 
not  be  honored  by  the  drawee,  commits 
a  misdemeanor. 

(b)  For  the  purposes  of  this  section,  an 
issuer  is  presiuned  to  know  that  the 
check  or  order  would  not  be  paid,  if: 

(1)  The  issuer  had  no  account  with 
the  drawee  at  the  time  the  check  or 
order  was  issued;  or 

(2)  Payment  was  refused  by  the 
drawee  for  lack  of  funds,  upon 
presentation  within  30  days  after  issue, 
and  the  issuer  failed  to  make  good 
within  10  days  after  receiving  notice  of 
that  refusal. 

{11.422    Unauthoritad  U8«  of  credit  cards. 

(a)  A  person  commits  a  misdemeanor 
if  he  or  she  uses  a  credit  card  for  the 
purpose  of  obtaining  property  or 
services  with  knowledge  that: 

(1)  The  card  is  stolen  or  forged;  or 

(2)  The  card  has  been  revoked  or 
cancelled;  or 

(3)  For  any  other  reason  his  or  her  use 
of  the  card  is  unauthorized  by  the 
issuer. 

(b)  Credit  card  means  a  writing  or 
other  evidence  of  an  imdertaking  to  pay 
for  property  or  services  delivered  or 
rendered  to  or  upon  the  order  of  a 
designated  person  or  bearer. 

{11 .423    Defrauding  secured  creditors. 

A  person  commits  a  misdemeanor  if 
he  or  she  destroys,  conceals,  encumbers, 
transfers  or  otherwise  deals  with 
property  subject  to  a  security  interest 
with  piu-pose  to  hinder  that  interest. 

{11.424    Nagtactofcliildren. 

(a)  A  parent,  guardian,  or  other  person 
supervising  the  welfare  of  a  child  under 
18  commits  a  misdemeanor  if  he  or  she 
knowingly  endangers  the  child's  welfare 
by  violating  a  duty  of  care,  protection  or 
support. 

(b)  A  parent,  guardian,  or  other  person 
supervising  the  welfare  of  a  child  under 
18  commits  a  violation  if  he  or  she 
neglects  or  refuses  to  send  the  child  to 
school. 

{11.425    Persistant  non-support 

A  person  commits  a  misdemeanor  if 
he  or  she  persistently  fails  to  provide 


support  which  he  or  she  can  provide 
and  which  he  or  she  knows  he  or  she 
is  legally  obliged  to  provide  to  a  spouse, 
child  or  other  dependent. 

{11.426    Bribery. 

(a)  A  person  is  guilty  of  bribery,  a 
misdemeanor,  if  he  or  she  offers,  confers 
or  agrees  to  confer  upon  another,  or 
solicits,  accepts  or  agrees  to  accept  from 
another: 

(1)  Any  pecimiary  benefit  as 
consideration  for  the  recipient's 
decision,  opinion,  recommendation, 
vote  or  other  exercise  of  discretion  as  a 
public  servant,  party  official  or  voter;  or 

(2)  Any  benent  as  consideration  for 
the  recipient's  decision,  vote, 
recommendation  or  other  exercise  of 
official  discretion  in  a  judicial  or 
administrative  proceeding;  or 

(3)  Any  beneht  as  consideration  for  a 
violation  of  a  known  legal  duty  as  a 
public  servant  or  party  official. 

(b)  It  is  no  defense  to  prosecution 
under  this  section  that  a  person  whom 
the  actor  sought  to  influence  was  not 
qualified  to  act  in  the  desired  way. 
whether  because  he  or  she  had  not  yet 
assumed  office,  or  lacked  jurisdiction, 
or  for  any  other  reason. 

{ 1 1.427    Tliraats  and  other  Improper 
influence  In  official  and  political  matters. 

(a)  A  person  commits  a  misdemeanor 
if  he  or  she: 

(1)  Threatens  unlawful  harm  to  any 
person  with  purpose  to  influence  his  or 
her  decision,  vote  or  other  exercise  of 
discretion  as  a  public  servant,  party 
official  or  voter;  or 

(2)  Threatens  harm  to  any  public 
servant  with  purpose  to  influence  his 
decision,  opinion,  recommendation, 
vote  or  other  exercise  of  discretion  in  a 
judicial  or  administrative  proceeding;  or 

(3)  Threatens  harm  to  any  public 
servant  with  purpose  to  influence  his 
decision,  opinion,  recommendation, 
vote  or  other  exercise  of  discretion  in  a 
judicial  or  administrative  proceeding;  or 

(b)  It  is  no  defense  to  prosecution 
under  this  section  that  a  person  whom 
the  actor  sought  to  influence  was  not 
qualified  to  act  in  the  desired  way. 
whether  because  he  or  she  had  not  yet 
assumed  office,  or  lacked  jurisdiction, 
or  for  any  other  reason. 

{ 1 1 .428    Retaliation  for  past  official  action. 

A  person  commits  a  misdemeanor  if 
he  or  she  harms  another  by  any 
unlawful  act  in  retaliation  for  anything 
lawfully  done  by  the  latter  in  the 
capacity  of  public  servant 

{11.429    Parlury. 

A  person  is  guilty  of  perjury,  a 
misdemeanor,  if  in  any  official 
proceeding  he  or  she  makes  a  false 
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Statement  under  oath  or  equivalent 
affirmation,  or  swears  or  affirms  the 
truth  of  a  statement  previously  made, 
when  the  statement  is  material  and  he 
or  she  does  not  believe  it  to  be  true. 

(a)  No  person  shall  be  guilty  of  an 
offense  under  this  section  if  he  or  she 
retracted  the  falsification  in  the  course 
of  the  proceeding  in  which  it  was  made 
before  it  became  manifest  that  the 
falsification  was  or  would  be  exposed 
and  before  the  falsification  substantially 
affiacted  the  proceeding. 

(b)  No  person  shall  be  convicted  of  an 
offense  under  this  section  where  proof 
of  falsity  rests  solely  upon  contradiction 
by  testimony  of  a  single  person  other 
than  the  defendant. 

S  11.430    Falsa  alarms. 

A  person  who  knowingly  causes  a 
false  alarm  of  fire  or  other  emergency  to 
be  transmitted  to,  or  within  any 
organization,  official  or  volunteer,  for 
dealing  with  emergencies  involving^ 
danger  to  life  or  property  commits  a 
misdemeanor. 

f  11.431    False  reports. 

(a)  A  person  who  knowingly  gives 
false  information  to  any  law 
enforcement  officer  with  the  purpose  to 
implicate  another  commits  a 
misdemeanor. 

(b)  A  person  commits  a  petty 
misdemeanor  if  he  or  she: 

(1)  Reports  to  law  enforcement 
authorities  an  offense  or  other  incident 
within  their  concern  knowing  that  it  did 
not  occur;  or 

(2)  Pretends  to  furnish  such 
authorities  with  information  relating  to 
an  offense  or  incident  when  he  or  she 
knows  he  or  she  has  no  information 
relating  to  such  offense  or  incident. 

§  1 1 .432    Impersonating  a  public  servant 
A  person  commits  a  misdemeanor  if 
he  or  she  falsely  pretends  to  hold  a 
position  in  the  public  service  with 
purpose  to  induce  another  to  submit  to 
such  pretended  official  authority  or 
otherwise  to  act  in  reliance  upon  that 
pretense  to  his  or  her  prejudice. 

$11 .433    Disobedience  to  lawful  order  of 
court 

A  person  who  willfully  disobeys  any 
order,  subpoena,  summons,  warrant  or 
command  duly  issued,  made  or  given  by 
any  Court  of  Indian  Offenses  or  any 
officer  thereof  is  guilty  of  a 
misdemeanor. 

§11.434    Resisting  arrest 

A  person  commits  a  misdemeanor  if, 
for  the  purpose  of  preventing  a  public 
servant  from  effecting  a  lawful  arrest  or 
discharging  any  other  duty,  he  or  she 
creates  a  substantial  risk  of  bodily  injury 


to  the  public  servant  or  anyone  else,  or 
employs  means  justifying  or  requiring 
substantial  force  to  overcome  the 
resistance. 

f  11.435    Obstructing  iustics. 

A  person  commits  a  misdemeanor  if. 
with  purpose  to  hinder  the 
apprehension,  prosecution,  conviction 
or  punishment  of  another  for  a  crime,  he 
or  she  harbors  or  conceals  the  other, 
provides  a  weapon,  transportation, 
disguise  or  other  means  of  escape, 
warns  the  other  of  impending  discovery, 
or  volunteers  false  information  to  a  law 
enforcement  officer. 

f  11.436    Escape. 

A  person  is  guilty  of  the  offense  of 
escape,  a  misdemeanor,  if  he  or  she 
unlawfully  removes  himself  or  herself 
from  official  detention  or  fails  to  return 
to  official  detention  following 
temporary  leave  granted  for  a  specific 
purpose  or  limited  period. 

§11.437    Ball  lumping. 

A  person  set  at  liberty  by  court  order, 
with  or  without  bail,  upon  condition 
that  he  or  she  will  subsequently  appear 
at  a  specified  time  or  place,  commits  a 
misdemeanor  if,  without  lawful  excuse, 
he  or  she  fails  to  appear  at  that  time  and 
place. 

§  1 1 .438    Flight  to  avoid  prosecution  or 
Judicial  process. 

A  person  who  shall  absent  himself  or 
herself  from  the  Indian  country  over 
which  the  Court  of  Indian  Offenses 
exercises  jurisdiction  for  the  purpose  of 
avoiding  arrest,  prosecution  or  other 
judicial  process  shall  be  guilty  of  a 
misdemeanor. 

§11.439    Witness  tampering. 

(a)  A  person  commits  a  misdemeanor 
if,  believing  that  an  official  proceeding 
or  investigation  is  pending  or  about  to 
be  instituted,  he  or  she  attempts  to 
induce  or  otherwise  cause  a  witness  or 
informant  to: 

(1)  Testify  or  inform  falsely;  or 

(2)  Withhold  any  testimony, 
information,  document  or  thing;  or 

(3)  Elude  legal  process  summoning 
him  or  her  to  supply  evidence;  or 

(4)  Absent  himself  or  herself  from  any 
proceeding  or  investigation  to  which  he 
or  she  has  been  legally  summoned. 

(b)  A  person  commits  a  misdemeanor 
if  he  or  she  harms  another  by  any 
unlawful  act  in  retaliation  for  anything 
lawfully  done  in  the  capacity  of  witness 
or  informant. 

§  1 1 .440    Tampering  with  or  fabricating 
physical  evidence. 

A  person  commits  a  misdemeanor  if, 
believing  that  an  official  proceeding  or 


investigation  is  pending  or  about  to  be 
instituted,  he  or  she: 

(a)  Alters,  destroys,  conceals,  or 
removes  any  record,  document  or  thing 
with  purpose  to  impair  its  verity  or 
availability  in  such  proceeding  or' 
investigation;  or 

(b)  Makes,  presents  or  uses  any 
record,  document  or  thing  knowing  it  to 
be  false  and  with  the  purpose  to  mislead 
a  public  servant  who  is  or  may  be 
engaged  in  such  proceeding  or 
investigation. 

i  1 1 .441    Disorderly  conduct 

(a)  A  person  is  guilty  of  disorderly 
conduct  if,  with  purpose  to  cause  public 
inconvenience,  annoyance  or  alarm  or 
recklessly  creating  a  risk  thereof,  he  or 
she: 

(1)  Engages  in  fighting  or  threatening. 
or  in  violent  or  tumultuous  behavior, 

(2)  Makes  unreasonable  noise  or 
offensively  coarse  utterance,  gesture  or 
display,  or  addresses  abusive  language 
to  any  person  present;  or 

(3)  Creates  a  hazardous  or  physically 
offensive  condition  by  any  act  which 
serves  no  legitimate  purpose  of  the 
actor. 

(b)  Public  means  affecting  or  likely  to 
affect  persons  in  a  place  to  which  the 
public  has  access;  among  the  places 
included  are  highways,  schools,  prisons, 
apartments,  places  of  business  or 
amusement,  or  any  neighborhood. 

(c)  An  offense  under  this  section  is  a 
petty  misdemeanor  if  the  actor's 
purpose  is  to  cause  substantial  harm  or 
serious  inconvenience,  or  if  he  or  she 
persists  in  disorderly  conduct  after 
reasonable  warning  or  request  to  desist. 
Otherwise,  disorderly  conduct  is  a 
violation. 

§11.442    Riot;  faiiure  to  disperse. 

(a)  A  person  is  guilty  of  riot,  a 
misdemeanor,  if  he  or  she  participates 
with  two  or  more  others  in  a  course  of 
disorderly  conduct: 

(1)  With  purpose  to  commit  or 
facilitate  the  commission  of  a  felony  or 
misdemeanor;  or 

(2)  With  purpose  to  prevent  or  coerce 
official  action;  or 

(3)  When  the  actor  or  any  other 
participant  to  the  knowledge  of  the  actor 
uses  or  plans  to  use  a  firearm  or  other 
deadly  weapon. 

(b)  Where  three  or  more  persons  are 
participating  in  a  course  of  disorderly 
conduct  likely  to  cause  substantial  harm 
or  serious  inconvenience,  a  law 
enforcement  officer  may  order  the 
participants  and  others  in  the 
immediate  vicinity  to  disperse.  A 
person  who  refuses  or  knowingly  fails  to 
obey  such  an  order  commits  a 
misdemeanor. 
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f  11.443    Harasament 

A  person  commits  a  petty 
misdemeanor  if,  with  purpose  to  harass 
another,  he  or  she: 

(a)  Makes  a  telephone  call  without 
purpose  or  legitimate  communication; 
or 

(b)  Insults,  taunts  or  challenges 
another  in  a  manner  likely  to  provoke 
violent  or  disorderly  response:  or 

(c)  Makes  repeated  communications 
anonymously  or  at  extremely 
inconvenient  hours,  or  in  offensively 
coarse  language;  or 

(d)  Subjects  another  to  an  offensive 
touching;  or 

(e)  Engages  in  any  other  course  of 
alarming  conduct  serving  no  legitimate 
purpose. 

$11,444    Carrying  concealed  weapooa. 
A  person  who  goes  about  in  public 
places  amied  with  a  dangerous  weapon 
concealed  upon  his  or  her  person  is 
guilty  of  a  misdemeanor  unless  he  or 
she  has  a  permit  to  do  so  signed  by  a 
magistrate  of  the  Court  of  Indian 
Offenses. 

411.44S    tHving  vtoiationa. 

(a)  A  person  who  shall  operate  any 
vehicle  in  a  manner  dangerous  to  the 
public  safety  is  guilty  of  reckless 
driving,  a  petty  misdemeanor,  unless  it 
is  committed  while  under  the  influence 
of  alcohol,  in  which  case  it  is  a 
misdemeanor. 

(b)  A  person  who  shall  drive,  operate 
or  be  in  physical  control  of  any  motor 
vehicle  when  his  or  her  alcohol 
concentration  is  0.10  or  more  shall  be 
guilty  of  driving  while  intoxicated,  a 
misdemeanor. 

(c)  Any  person  who  drives,  operates, 
or  is  in  physical  control  of  a  motor 
vehicle  within  the  Indian  country  under 
the  jurisdiction  of  a  Court  of  Indian 
Offenses  consents  to  a  chemical  test  of 
his  or  her  blood,  breath,  or  urine  for  the 
purpose  of  determining  the  presence  of 
alcohol,  to  be  administered  at  the 
direction  of  a  law  enforcement  oHicer. 
The  test  ii.oy  be  required  when  the 
officer  has  reasonable  cause  to  believe 
that  a  person  is  driving  while 
intoxicated,  and  the  person  has  either 
been  lawfully  placed  under  arrest  for  a 
violation  of  diis  section,  or  has  been 
involved  in  a  motor  vehicle  accident  or 
collision  resulting  in  property  damage, 
personal  injury,  or  death. 

(d)  In  the  absence  of  an  applicable 
tribal  trafTic  code,  the  provisions  of  state 
traffic  laws  applicable  in  the  state  where 
a  Court  of  Indian  Offenses  is  located 
shall  apply  to  the  operation  of  motor 
vehicles  within  the  Indian  country 
under  the  jurisdiction  of  the  Court  of 
Indian  Offenses  with  the  exception  that 


any  person  found  guilty  of  violating 
such  laws  shall,  in  lieu  of  the  penalties 
provided  under  state  law.  be  sentenced 
according  to  the  standards  found  in 
§11.450  depending  on  the  nature  of  the 
traffic  code  violation,  and  may  be 
deprived  of  the  right  to  operate  any 
motor  vehicle  for  a  period  not  to  exceed 
6  months. 

{11.446    Cruelty  to  animala. 

A  person  commits  a  misdemeanor  if 
he  or  she  purposely  or  recklessly: 

(a)  Subjects  any  animal  in  his  or  her 
custody  to  cruel  neglect;  or 

(b)  Subjects  any  animal  to  cruel 
mistreatment;  or 

(c)  Kills  or  injures  any  animal 
belonging  to  another  without  legal 
privilege  or  consent  of  the  owner. 

(d)  Causes  one  animal  to  fight  with 
another. 

$11,447    Maintaining  a  putMIc  nuisance. 

A  person  who  permits  his  or  her 
property  to  fall  into  such  condition  as 
to  injure  or  endanger  the  safety,  health, 
comfort,  or  property  of  his  or  her 
neighbors,  is  guilty  of  a  violation. 

$11,448    Abuaa  Of  oinca. 

A  person  acting  or  purporting  to  act 
in  an  official  capacity  or  taking 
advantage  of  such  actual  or  pur[>orted 
capacity  commits  a  misdemeanor  if. 
knowing  that  his  or,  her  conduct  is 
illegal,  he  or  she: 

(a)  Subjects  another  to  arrest, 
detention,  search,  seizure,  mistreatment, 
dispossession,  assessment,  lien  or  other 
infringement  of  personal  or  property 
rights;  or 

(b)  Denies  or  impedes  another  in  the 
exercise  or  enjoyment  of  any  right, 
privilege,  power  or  immunity. 

$  1 1.449    VIolatton  of  an  approved  trIlMl 
ordinance. 

A  person  who  violates  the  terms  of 
any  tribal  ordinance  duly  enacted  by  the 
governing  body  of  the  tribe  occupying 
the  Indian  country  under  the 
jurisdiction  of  the  Court  of  Indian 
Offenses  and  approved  by  the  Assistant 
Secretary — Indian  Affairs  or  his  or  her 
designee,  is  guilty  of  an  offense  and 
upon  conviction  thereof  shall  be 
sentenced  as  provided  in  the  ordinance. 

$  1 1 .450    Maximum  flnea  and  sentancaa  of 
Imprtsonmant 

(a)  A  person  convicted  of  an  offense 
under  this  code  may  be  sentenced  as 
follows: 

(1)  If  the  offense  is  a  misdemeanor,  to 
a  term  of  imprisonment  not  to  exceed 
six  months  or  to  a  fine  not  to  exceed 
S500.00,  or  both; 

(2)  If  the  offense  is  a  petty 
misdemeanor,  to  a  term  of 


imprisonment  not  to  exceed  three 
months  or  to  a  fine  not  to  exceed 
$250.00.  or  both; 

(3)  If  the  offense  is  a  violation,  to  a 
term  of  imprisonment  not  to  exceed  one 
month  or  to  a  fine  not  to  exceed 
$100.00,  or  both; 

(b)  The  fines  listed  above  may  be 
imposed  in  addition  to  any  amounts 
ordered  paid  as  restitution. 

Subpart  E— Civil  Actions 

$11,500    Law  applicabia  to  Civil  actlona. 

(a)  In  all  civil  cases  the  Court  of 
Indian  Offenses  shall  apply  any  laws  of 
the  United  States  that  may  be 
applicable,  any  authorized  regulations 
of  the  Interior  Department,  and  any 
ordinances  or  customs  of  the  tribe 
occupying  the  area  of  Indian  country 
over  which  the  court  has  jurisdiction, 
not  prohibited  by  Federal  laws. 

(b)  Where  any  doubt  arises  as  to  the 
customs  and  usages  of  the  tribe  the 
court  may  request  the  advice  of 
counselors  familiar  with  these  customs 
and  usages. 

(c)  Any  matters  that  are  not  covered 
by  the  traditional  customs  and  usages  of 
the  tribe,  or  by  applicable  Federal  laws 
and  regulations,  shall  be  decided  by  the 
Court  of  Indian  Offenses  according  to 
the  law  of  the  State  in  which  the  matter 
in  dispute  lies. 

$  1 1 .501    Judgments  in  civil  actions. 

(a)  In  all  civil  cases,  judgment  shall 
consist  of  an  order  of  the  court  awarding 
damages  to  be  paid  to  the  injured  party, 
or  directing  the  surrender  of  certain 
property  to  the  injured  party,  or  the 
performance  of  some  other  act  for  the 
benefit  of  the  injured  party,  including 
injunctive  relief  and  declaratory 
judgments. 

(b)  Where  the  injury  inflicted  was  the 
result  of  carelessness  of  the  defendant, 
the  judgment  shall  fairly  compensate 
the  injured  party  for  the  loss  he  or  she 
has  suffered. 

(c)  Where  the  injury  was  deliberately 
inflicted,  the  judgment  shall  impose  an 
additional  penalty  upon  the  defendant, 
which  additional  penalty  may  run  either 
in  favor  of  the  injured  party  or  in  favor 
of  the  tribe. 

(d)  Where  the  injury  was  inflicted  as 
a  result  of  accident,  or  where  both  the 
complainant  and  the  defendant  were  at 
fault,  the  judgment  shall  compensate  the 
injured  party  for  a  reasonable  part  of  the 
loss  he  or  she  has  suffered. 

(e)  No  judgment  shall  be  given  on  any 
suit  unless  the  defendant  has  actually 
received  notice  of  such  suit  and  ample 
opportunity  to  appear  in  court  in  his  or 
her  defense. 
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$11,502    Costs  In  dvll  actions. 

(a)  The  court  may  assess  the  accruing 
costs  of  the  case  against  the  party  or 
parties  against  whom  judgment  is  given. 
Such  costs  shall  consist  of  the  expenses 
of  voluntary  witnesses  for  which  either 
party  may  be  responsible  and  the  fees  of 
jurors  in  those  cases  where  a  jury  trial 

is  had,  and  any  further  incidental 
expenses  connected  with  the  procedure 
before  the  court  as  the  court  may  direct. 

(b)  In  all  civil  suits  the  complainant 
may  be  required  to  deposit  with  the 
clerk  of  the  court  a  fee  or  other  security 
in  a  reasonable  amount  to  cover  costs 
and  disbursements  in  the  case. 

§  1 1 .503    Applicabto  cMI  procedure. 

The  procedure  to  be  followed  in  civil 
cases  shall  be  the  Federal  Rules  of  Civil 
Procedure  applicable  to  United  States 
district  courts,  except  insofar  as  such 
procedures  are  superseded  by  order  of 
the  Court  of  Indian  Oflenses  or  by  the 
existence  of  inconsistent  tribal  rules  of 
procedure. 

$11,504    Applicable  rules  of  evidencs. 

Courts  of  Indian  Offenses  shall  be 
bound  by  the  Federal  Rules  of  Evidence, 
except  insofar  as  such  rules  are 
superseded  by  order  of  the  Coiul  of 
Indian  Offenses,  or  by  the  existence  of 
inconsistent  tribal  rules  of  evidence. 

Supart  F— Domestic  Relations 

$11,600    Marriages. 

(a)  A  magistrate  of  the  Court  of  Indian 
Offenses  shall  have  the  authority  to 
perform  marriages. 

(b)  A  valid  marriage  shall  be 
constituted  by: 

(1)  The  issuance  of  a  marriage  license 
by  the  Court  of  Indian  Offenses  and  by 
execution  of  a  consent  to  marriage  by 
both  parties  to  the  marriage  and 
recorded  with  the  clerk  of  the  court;  or 

(2)  The  recording  of  a  tribal  custom 
marriage  with  the  Court  of  Indian 
Offenses  within  30  days  of  the  tribal 
custom  marriage  ceremony  by  the 
signing  by  both  parties  of  a  marriage 
register  maintained  by  the  clerk  of  the 
court. 

(c)  A  marriage  license  application 
shall  include  the  following  information: 

(1)  Name,  sex,  occupation,  address, 
social  security  number,  and  date  and 
place  of  birth  of  each  party  to  the 
proposed  marriage; 

(2)  If  either  party  was  previously 
married,  his  or  her  name,  and  the  date, 
place,  and  court  in  which  the  marriage 
was  dissolved  or  declared  invalid  or  the 
date  and  place  of  death  of  the  former 
spouse; 

(3)  Name  and  address  of  the  parents 
or  guardian  of  each  party: 


(4)  Whether  the  parties  are  related  to 
each  other  and,  if  so,  their  relationship; 
and 

(5)  The  name  and  date  of  birth  of  any 
child  of  which  both  parties  are  parents, 
bom  before  the  making  of  the 
application,  unless  their  parental  rights 
and  the  parent  and  child  relationship 
with  respect  to  the  child  have  been 
terminated. 

(6)  A  certificate  of  the  results  of  any 
medical  examination  required  by  either 
applicable  tribal  ordinances,  or  the  laws 
of  the  State  in  which  the  Indian  country 
under  the  jurisdiction  of  the  Court  of 
Indian  ORienses  is  located. 

$  1 1 .601    Marriage  licenses. 

A  marriage  license  shall  be  issued  by 
the  clerk  of  the  court  in  the  absence  of 
any  showing  that  the  proposed  marriage 
would  be  invalid  under  any  provision  of 
this  part  or  tribal  custom,  and  upon 
written  apphcation  of  an  unmarried 
male  and  unmarried  female,  both  of 
whom  must  be  eighteen  (18)  years  or 
older.  If  either  party  to  the  marriage  is 
imder  the  age  of  eighteen  (18),  that  party 
must  have  the  written  consent  of  parent 
or  his  or  her  legal  guardian. 

$11,602    Sotemnizatton. 

(a)  In  the  event  a  judge,  clergyman, 
tribal  oHicial  or  anyone  authorized  to  do 
so  solemnizes  a  marriage,  he  or  she  shall 
file  with  the  clerk  of  the  court 
certification  thereof  within  thirty  (30) 
days  of  the  solemnization. 

fb)  Upon  receipt  of  the  marriage 
certificate,  the  clerk  of  the  court  shall 
register  the  marriage. 

$11,603    Invalid  or  prohibited  ntarrtogas. 

(a)  The  following  marriages  are 
prohibited: 

(1)  A  marriage  entered  into  prior  to 
the  dissolution  of  an  earlier  marriage  of 
one  of  the  parties; 

(2)  A  marriage  between  an  ancestor 
and  a  descendant,  or  between  a  brother 
and  a  sister,  whether  the  relationship  is 
by  the  half  or  the  whole  blood; 

(3)  A  marriage  between  an  aunt  and 
a  nephew  or  between  an  imcle  and  a 
niece,  whether  the  relationship  is  by  the 
half  or  the  whole  blood,  except  as  to 
marriages  permitted  by  established 
tribal  custom; 

(4)  A  marriage  prohibited  by  custom 
and  usage  of  the  tribe. 

(b)  Children  bom  of  a  prohibited 
marriage  are  legitimate. 

$11,604    Declaration  of  Invalidity. 

(a)  The  Court  of  Indian  Offenses  shall 
enter  a  decree  declaring  the  invalidity  of 
a  marriage  entered  into  under  the 
following  circumstances: 

(1)  A  party  lacked  capacity  to  consent 
to  the  marriage,  either  because  of  mental 


incapacity  or  infirmity  or  by  the 
influence  of  alcohol,  drugs,  or  other 
incapacitating  substances;  or 

(2)  A  party  was  induced  to  enter  into 
a  marriage  by  fraud  or  duress;  or 

(3)  A  party  lacks  the  physical  capacity 
to  consummate  the  marriage  by  sexual 
intercourse  and  at  the  time  the  marriage 
was  entered  into,  the  other  party  did  not 
know  of  the  incapacity;  or 

(4)  The  marriage  is  prohibited  under 
§11.603. 

(b)  A  declaration  of  invalidity  may  be 
sought  by  either  party  to  the  marriage  or 
by  the  legal  representative  of  the  party 
who  lacked  capacity  to  consent. 

$11,605    Dissolution. 

(a)  The  Court  of  Indian  Offenses  shall 
enter  a  decree  of  dissolution  of  marriage 

(1)  The  court  finds  that  the  marriage 
is  irretrievably  broken,  if  the  finding  is 
supported  by  evidence  that  (i)  the 
parties  have  lived  separate  and  apart  for 
a  period  of  more  than  180  days  next 
preceding  the  commencement  of  the 
proceeding,  or  (ii)  there  is  serious 
marital  discord  adversely  affecting  the 
attitude  of  one  or  both  of  the  parties 
towards  the  marriage; 

(2)  The  court  finds  that  either  party, 
at  the  time  the  action  was  commenced, 
was  domiciled  within  the  Indian 
country  under  the  jurisdiction  of  the 
court,  and  that  the  domicile  has  been 
maintained  for  90  days  next  preceding 
the  making  of  the  findings;  and 

(3)  To  the  extent  it  has  jurisdiction  to 
do  so,  the  court  has  considered, 
approved,  or  provided  for  child  custody, 
the  support  of  any  child  entitled  to 
support,  the  maintenance  of  either 
spouse,  and  the  disposition  of  property, 
or  has  provided  for  a  separate  later 
hearing  to  complete  these  matters. 

(b)  If  a  party  requests  a  decree  of  legal 
separation  radier  than  a  decree  of 
dissolution  of  marriage,  the  Court  of 
Indian  Offenses  shall  grant  the  decree  in 
that  form  unless  the  other  ];>arty  objects. 

$  1 1 .606    Dissolution  proceedings. 

(a)  Either  or  both  parties  to  the 
marriage  may  initiate  dissolution 
proceedings. 

(b)  If  a  proceeding  is  commenced  by 
one  of  the  parties,  the  other  party  shall 
be  served  in  the  manner  provideid  by  the 
applicable  mle  of  civil  procedure  and 
within  thirty  days  after  the  date  of 
service  may  file  a  verified  response. 

(c)  The  verified  petition  in  a 
proceeding  for  dissolution  of  marriage 
or  legal  separation  shall  allege  that  the 
marriage  is  irretrievably  broken  and 
shall  set  forth: 

(1)  The  age,  occupation,  and  length  of 
residence  within  the  Indian  country 
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under  the  jurisdiction  of  the  court  of 
each  party; 

(2)  The  date  of  the  marriage  and  the 
place  at  which  it  was  registered; 

(3)  That  iurisdictionalrequirements 
are  met  and  that  the  marriage  is 
irretrievably  broken  in  that  either  (i)  the 
parties  have  lived  separate  and  apart  for 
a  period  of  more  than  180  days  next 
preceding  the  commencement  of  the 
proceeding  or  (ii)  there  is  a  serious 
marital  discord  adversely  affecting  the 
attitude  of  one  or  both  of  the  parties 
toward  the  marriage,  and  there  is  no 
reasonable  prospect  of  reconciliation; 

(4)  The  names,  age,  and  addresses  of 
all  living  children  of  the  marriage  and 
whether  the  wife  is  pregnant; 

(5)  Any  arrangement  as  to  support, 
custody,  and  visitation  of  the  children 
and  maintenance  of  a  spouse:  and 

(6)  The  relief  sought. 

f  1  XMtt    Ter.iporary  orders  and  iwnporary 
InJuncHona. 

(a)  In  a  proceeding  for  dissolution  of 
marriage  or  for  legal  separation,  either 
party  may  move  for  temporary 
maintenance  or  temporary  support  of  a 
child  of  the  marriage  entitled  to  support. 
The  motion  shall  be  accompanied  by  an 
afndavit  setting  forth  the  factual  basis 
for  the  motion  and  the  amounts 
reouested. 

(0)  As  a  part  of  a  motion  for  temporary 
maintenance  or  support  or  by  an 
independent  motion  accompanied  by  an 
affidavit,  either  party  may  request  the 
Court  of  Indian  Offenses  to  issue  a 
temporary  injunction  for  any  of  the 
following  relief. 

(1)  Restraining  any  person  from 
transferring,  encumbeurins,  concealing, 
or  otherwise  disposing  ot  any  property 
except  in  the  usual  course  of  business 
or  for  the  n'  lessities  of  life,  and,  if  so 
restrained,  requiring  him  or  her  to  notify 
the  moving  party  of  any  proposed 
extraordiiuiry  expenditures  made  after 
the  order  is  issued; 

12)  Enjoining  a  party  from  molesting 
or  disturbing  the  peace  of  the  other 
party  or  of  any  child; 

Ol  Excluding  a  party  from  the  family 
home  or  from  the  home  of  the  other 
party  upon  a  showing  that  physical  or 
emotional  harm  would  otherwise  result; 

(4)  Enjoining  a  party  from  removing  a 
child  from  the  jurisdiction  of  the  court; 
and 

(5)  Providing  other  injunctive  relief 
proper  in  the  circumstances. 

(c)  The  court  may  issue  a  temporary 
restraining  order  without  requiring 
notice  to  the  other  party  only  if  it  finds 
on  the  basis  of  the  moving  affidavit  or 
other  evidence  that  irreparable  injury 
will  result  to  the  moving  party  if  no 
order  is  isb..ad  until  the  time  for 
responding  has  elapsed. 


(d)  A  response  may  be  filed  within  20 
days  after  service  of  notice  of  a  motion 
or  at  the  time  specified  in  the  temporary 
restraining  order. 

(e)  On  the  basis  of  the  showing  made, 
the  Court  of  Indian  Offenses  may  issue 
a  tem[>orary  injunction  and  an  order  for 
temporary  maintenance  or  support  in 
amounts  and  on  terms  just  and  proper 
under  the  circim)stances. 

(f)  A  temporary  order  or  temporary 
injunction: 

(1)  Does  not  prejudice  the  rights  of  the 
parties  or  the  child  which  are  to  be 
adjudicated  at  subsequent  hearings  in  a 
proceeding; 

(2)  May  t>e  revoked  or  modiHed  before 
the  final  decree  as  deemed  necessary  by 
the  court: 

(3)  Terminates  when  the  final  decree 
is  entered  or  when  the  petition  for 
dissolution  or  legal  separation  is 
voluntarily  dismissed. 

111.606  Final  decree;  dUposMon  of 
property:  maintenance;  child  aupport; 
custody. 

(a)  A  decree  of  dissolution  of  marriage 
or  of  legal  separation  is  Hnal  when 
entered,  subject  to  the  right  of  appeal. 

(b)  The  Court  of  Indian  Offenses  shall 
have  the  power  to  impose  judgment  as 
follows  in  dissolution  or  separation 
proceedings: 

(1)  Apportion  or  assign  between  the 
parties  the  non-trust  property  and  non- 
trust  assets  belonging  to  either  or  both 
and  whenever  acquired,  and  whether 
the  title  thereto  is  in  the  name  of  the 
husband  or  wife  or  both; 

(2)  Crant  a  maintenance  order  for 
either  spouse  in  amounts  and  for 
periods  of  time  the  court  deems  just; 

(3)  Order  either  or  both  parents  owing 
a  duty  of  support  to  a  child  to  pay  an 
amount  reasonable  or  necessary  for  his 
or  her  support,  without  regard  to  marital 
misconduct,  after  considering  all 
relevant  factors.  In  addition: 

(i)  When  a  support  order  is  issued  by 
a  Court  of  Indian  Offenses,  the  order 
may  provide  that  a  portion  of  an  absent 
parent's  wages  be  withheld  to  comply 
with  the  order  on  the  earliest  of  the 
following  dates:  When  an  amount  equal 
to  one  month's  support  becomes 
overdue;  when  the  absent  parent 
requests  withholding;  or  at  such  time  as 
the  Court  of  Indian  Offenses  selects.  The 
amount  to  be  withheld  may  include  an 
amount  to  be  applied  toward  liquidation 
of  any  overdue  support. 

(ii)  If  the  Court  of  Indian  Offenses 
finds  that  an  absent  parent  who  has 
been  ordered  to  pay  child  support  is 
now  residing  within  the  jurisdiction  of 
another  Court  of  Indian  Offenses,  an 
Indian  tribal  court,  or  a  state  court,  it 
shall  petition  such  court  for  reciprocal 


enforcement  and  provide  it  with  a  copy 
of  the  support  order. 

(iii)  If  the  Court  of  Indian  Offenses 
receives  a  petition  from  another  Court  of 
Indian  Offenses,  an  Indian  tribal  court 
or  a  state  court,  it  shall  take  necessary 
steps  to  determine  paternity,  establish 
an  order  for  child  support,  register  a 
foreign  child  support  order  or  enforce 
orders  as  requested  in  the  petition. 

(iv)  The  Court  of  Indian  Offenses  shall 
assist  a  state  in  the  enforcement  and 
collection  of  past-due  supf>ort  from 
Federal  tax  refunds  of  absent  parents 
living  within  the  Indian  country  over 
which  the  court  has  jurisdiction. 

(v)  Any  person  or  agency  who  has 
provided  support  or  assistance  to  a 
child  under  18  years  of  age  shall  be  a 
proper  person  to  bring  an  action  under 
this  section  and  to  recover  judgment  in 
an  amount  equal  to  such  past-paid 
support  or  assistance,  including  costs  of 
bringing  the  action. 

(4)  Make  child  custody 
determinations  in  accordance  with  the 
best  interest  of  the  child. 

(5)  Restore  the  maiden  name  of  the 
wife. 


§11.609    Detennlnation  of  paternity  and 
aupport 

The  Court  of  Indian  Offenses  shall 
have  jurisdiction  of  all  suits  brought  to 
determine  the  paternity  of  a  child  and 
to  obtain  a  judgment  for  the  support  of 
the  child.  A  judgment  of  the  court 
establishing  the  identity  of  the  father  of 
the  child  shall  be  conclusive  of  that  fact 
in  all  subsequent  determinations  of 
inheritance  by  the  Court  of  Indian 
Offenses  or  by  the  Department  of  the 
Interior. 

$11,610    Appointment  of  guardians. 

The  court  shall  have  the  jurisdiction 
to  appoint  or  remove  legal  guardians  for 
minors  and  for  persons  who  are 
incapable  of  managing  their  own  affeirs 
under  terms  and  conditions  to  be 
prescribed  by  the  court. 

$11,611    Change  of  name. 

The  Court  of  Indian  Offenses  shall 
have  the  authority  to  change  the  name 
of  any  person  upon  petition  of  such 
person  or  upon  the  petition  of  the 
parents  of  any  minor,  if  at  least  one 
parent  is  Indian.  Any  order  issued  by 
the  court  for  a  change  of  name  shall  be 
kept  as  a  permanent  record  and  copies 
shall  be  filed  with  the  agency 
superintendent,  the  governing  body  of 
the  tribe  occupying  the  Indian  country 
under  the  jurisdiction  of  the  court,  and 
any  appropriate  agency  of  the  State  in 
which  the  court  is  located. 
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Subpart  G — Probata  Proceedings 

§11.700    Probate  Jurisdiction. 

The  Court  of  Indian  Offenses  shall 
have  jurisdiction  to  administer  in 
probate  the  estate  of  a  deceased  Indian 
who,  at  the  time  of  his  or  her  death,  was 
domiciled  or  owned  real  or  personal 
property  situated  within  the  Indian 
country  under  the  jurisdiction  of  the 
court  to  the  extent  that  such  estate 
consists  of  property  which  does  not 
come  within  the  jurisdiction  of  the 
Secretary  of  the  Interior. 

S 1 1 .701    Duty  to  present  will  for  probate. 
Any  custodian  of  a  will  shall  deliver 
the  same  to  the  Court  of  Indian  Offenses 
within  30  days  after  receipt  of 
information  that  the  maker  thereof  is 
deceased.  Any  custodian  who  fails  to  do 
so  shall  be  liable  for  damages  sustained 
by  any  person  injured  thereby. 

§  1 1 .702    Proving  and  admitting  wfU. 

(a)  Upon  initiating  the  probate  of  an 
estate,  the  will  of  the  decedent  shall  be 
filed  with  the  court.  Such  will  may  be 
proven  and  admitted  to  probate  by  Tiling 
an  affidavit  of  an  attesting  witness 
which  identifies  such  will  as  being  the 
will  which  the  decedent  executed  and 
declared  to  be  his  or  her  last  will.  If  the 
evidence  of  none  of  the  attesting 
witnesses  is  available,  the  court  may 
allow  proof  of  the  will  by  testimony  that 
the  signature  of  the  testator  is  genuine. 

(b)  At  any  time  within  90  days  after 

a  will  has  been  admitted  to  probate,  any 
person  having  an  interest  in  the 
decedent's  estate  may  contest  the 
validity  of  such  will.  In  the  event  of 
such  contest,  a  hearing  shall  be  held  to 
determine  the  validity  of  such  will. 

(c)  Upon  considering  all  relevant 
information  concerning  the  will,  the 
Court  of  Indian  O^enses  shall  enter  an 
order  affirming  the  admission  of  such 
will  to  probate,  or  rejecting  such  will 
and  ordering  that  the  probate  of  the 
decedent's  estate  proceed  as  if  the 
decedent  had  died  intestate. 

§  1 1 .703    Petition  and  order  to  probate 
estate. 

(a)  Any  person  having  an  interest  in 
the  administration  of  an  estate  which  is 
subject  to  the  jurisdiction  of  the  court 
may  file  a  written  petition  with  the 
court  requesting  that  such  estate  be 
administered  in  probate. 

(b)  The  Court  of  Indian  Offienses  shall 
enter  an  order  directing  that  the  estate 
be  probated  upon  finding  that  the 
decedent  was  an  Indian  who,  at  the  time 
of  his  or  her  death,  was  domiciled  or 
owned  real  or  personal  property 
situated  within  the  Indian  country 
under  the  jurisdiction  of  the  court  other 


than  trust  or  other  restricted  property, 
that  the  decedent  left  an  estate  subject 
to  the  jurisdiction  of  the  court,  and  that 
it  is  necessary  to  probate  such  estate. 

$11 .704    Appointment  and  duties  of 
executor  or  administrator. 

(a)  Upon  ordering  the  estate  to  be 
probated,  the  court  shall  appoint  an 
administrator  to  administer  the  estate  of 
the  decedent.  The  person  nominated  by 
the  decedent's  will,  if  any,  to  be  the 
executor  of  the  estate  shall  be  so 
appointed,  provided  such  person  is 
witling  to  serve  in  such  capacity. 

Cb)  The  executor  or  administrator 
appointed  by  the  court  shall  have  the 
following  duties  and  powers  during  the 
administration  of  the  estate  and  until 
discharged  by  the  court: 

(1)  To  send  by  certified  mail  true 
copies  of  the  order  to  probate  the  estate 
and  the  will  of  the  decedent  admitted  to 
probate  by  such  order,  if  any,  to  eadh 
heir,  devisee  and  legatee  of  the 
decedent,  at  their  last  known  address,  to 
the  governing  body  of  the  tribe  or  tribes 
occupying  the  Indian  country  over 
which  the  court  has  jurisdiction,  and  to 
the  agency  superintendent; 

(2)  To  preserve  and  protect  the 
decedent's  proj)erty  within  the  estate 
and  the  heirs,  so  far  as  is  possible; 

(3)  To  investigate  promptly  all  claims 
against  the  decedent's  estate  and 
determine  their  validity; 

(4)  To  cause  a  written  inventory  of  all 
the  decedent's  property  within  the 
estate  to  be  prepared  promptly  with 
each  article  or  item  being  separately  set 
forth  and  cause  such  property  to  be 
exhibited  to  and  appraised  by  an 
appraiser,  and  the  inventory  and 
appraisal  thereof  to  be  filed  with  the 
court; 

(5)  To  give  promptly  all  persons 
entitled  thereto  such  notice  as  is 
required  undpr  these  proceedings: 

(6)  To  account  for  all  property  within 
the  estate  which  may  come  into  his  or 
her  possession  or  control,  and  to 
maintain  accurate  records  of  all  income 
received  and  disbursements  made 
during  the  course  of  the  administration. 

5 1 1.705  Removal  of  executor  or 
administrator. 

The  Court  of  Indian  Offenses  may 
order  the  executor  or  administrator  to 
show  cause  why  he  or  she  should  not 
be  discharged,  and  may  discharge  the 
executor  or  administrator  for  failure, 
neglect  or  improper  performance  of  his 
or  her  duties. 

911.706  Appointment  and  duties  Of 
appraiser. 

(a)  Upon  ordering  an  estate  to  be 
probated,  the  court  shall  appoint  a 
disinterested  and  competent  person  as 


an  appraiser  to  appraise  all  of  the 
decedent's  real  and  personal  property 
within  the  estate. 

(b)  It  shall  be  the  duty  of  the  appraiser 
to  appraise  separately  the  true  ca^ 
value  of  each  article  or  item  of  property 
within  the  estate,  including  debts  due 
the  decedent,  and  to  indicate  the 
appraised  value  of  each  such  article  or 
item  of  property  set  forth  in  the 
inventory  of  the  estate  and  to  certify 
such  appraisal  by  subscribing  his  or  her 
name  to  the  inventory  and  appraisal. 

{11.707    Claims  against  estate. 

(a)  Creditors  of  the  estate  or  those 
having  a  claim  against  the  decedent 
shall  file  their  claim  with  the  clerk  of 
the  court  or  with  the  executor  or 
administrator  within  60  days  from 
official  notice  of  the  appointment  of  the 
executor  or  administrator  published 
locally  in  the  press  or  posting  of  signs 
at  the  tribal  and  agency  offices,  giving 
appropriate  notice  for  the  filing  of 
claims. 

(b)  The  executor  or  administrator 
shall  examine  all  claims  within  90  days 
of  his  or  her  appointment  and  notify  the 
claimant  whether  his  or  her  claim  is 
accepted  or  rejected.  If  the  claimant  is 
notified  of  rejection,  he  or  she  may 
request  a  hearing  before  the  court  by 
filing  a  petition  requesting  such  hearing 
within  30  days  following  the  notice  of 
rejection. 

{11.708    Sale  of  property. 

After  filing  the  inventory  and 
appraisal,  the  executor  or  administrator 
may  petition  the  court  for  authority  to 
sell  personal  property  of  the  estate  for 
purposes  of  paying  the  expenses  of  last 
illness  and  burial  expenses,  expenses  of 
administration,  claims,  if  any.  against 
the  estate,  and  for  the  purpose  of 
distribution.  If,  in  the  court's  judgment, 
such  sale  is  in  the  best  interest  of  the 
estate,  the  court  shall  order  such  sale 
and  prescribe  the  terms  up>on  which  the 
property  shall  be  sold. 

{11.709    Final  account 

(a)  When  the  affairs  of  an  estate  have 
been  fully  administered,  the  executor  or 
administrator  shall  Hie  a  final  account 
with  the  court,  verified  by  his  or  her 
oath.  Such  final  account  shall 
affirmatively  set  forth: 

(1)  That  all  claims  against  the  estate 
have  been  paid,  except  as  shown,  and 
that  the  estate  has  adequate  unexpended 
and  unappropriated  funds  to  fully  pay 
such  remaining  claims; 

(2)  The  amount  of  money  received 
and  expended  by  him  or  her,  from 
whom  received  and  to  whom  paid, 
referring  to  the  vouchers  for  each  of 
such  payments; 
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(3)  That  there  is  nothing  further  to  be 
done  in  the  administration  of  the  estate 
except  as  shown  in  the  final  account; 

(4)  The  remaining  assets  of  the  estate, 
including  unexpended  and 
unappropriated  money,  at  the  time  of 
filing  the  final  account: 

(SjThe  proposed  determination  of 
heirs  and  indicate  the  names,  ages, 
addresses  and  relationship  to  the 
decedent  of  each  distributee  and  the 
proposed  distributive  share  and  value 
thereof  each  heir,  devisee  or  legatee  is 
to  receive;  and 

(6)  A  petition  that  the  court  set  a  date 
for  conducting  a  hearing  to  approve  the 
final  account,  to  determine  the  heirs, 
devisees  and  legatees  of  the  decedent 
and  the  distributive  share  each 
distributee  is  to  receive. 

f  1 1 .710    Determination  of  ttM  court 

At  the  time  set  for  hearing  upon  the 
final  account,  the  Court  of  Indian 
Offenses  shall  proceed  to  examine  all 
evidence  relating  to  the  distribution  of 
the  decedent's  estate,  and  consider 
objections  to  the  final  account  which 
may  have  been  filed  by  any  heir, 
devisee,  legatee,  or  other  person  having 
an  interest  in  the  distribution  of  the 
estate.  Upon  conclusion  of  the  hearing, 
the  court  shall  enter  an  order: 

(a)  Providing  for  payment  of  approved 
claims; 

(b)  Determining  the  decedent's  heirs, 
devisees  and  legatees,  indicating  the 
names,  ages  and  addresses  of  each,  and 
the  distributive  share  of  the  remaining 
estate  which  each  distributee  is  to 
receive;  and 

(c)  Directing  the  administrator  or 
executor  to  distribute  such  distributive 
share  to  those  entitled  thereto. 

f  1 1 .711    Descent  and  dIstrilMJtion. 

(a)  The  court  shall  distribute  the 
estate  according  to  the  terms  of  the  will 
of  the  decedent  which  has  been 
admitted  to  probate. 

(b)  If  the  decedent  died  intestate  or 
having  left  a  will  which  has  been 
rejected  by  the  court,  the  estate  shall  be 
distributed  as  follows: 

(1)  According  to  the  laws  and  customs 
of  the  tribe  if  such  laws  and  customs  are 
proved;  or 

(2)  According  to  state  law  absent  the 
existence  of  tribal  laws  or  customs. 

(c)  If  no  person  takes  under  the  above 
subsections,  the  estate  shall  escheat  to 
the  tribe. 

{11.712    Ctoalng  estate. 

(a)  Upon  finding  that  the  estate  has 
been  fully  administered  and  is  in  a 
condition  to  be  closed,  the  court  shall 
enter  an  order  closing  the  estate  and 
discharging  the  executor  or 
'    administrator. 


(b)  If  an  order  closing  the  estate  has 
not  been  entered  by  the  end  of  nine 
months  following  appointment  of 
executor  or  administrator,  the  executor 
or  administrator  shall  file  a  written 
report  with  the  court  stating  the  reasons 
why  the  estate  has  not  been  closed. 

{11.713    Small  estates. 

An  estate  having  an  appraised  value 
which  does  not  exceed  $2,000.00  and 
which  is  to  be  inherited  by  a  surviving 
spouse  and/or  minor  children  of  the 
deceased  may,  upon  petition  of  the 
executor  or  administrator,  and  a  hearing 
before  the  court,  be  distributed  without 
administration  to  those  entitled  thereto, 
upon  which  the  estate  shall  be  closed. 

Sut>part  H— Appellate  Proceedings 

f  IIJOO    Jurisdiction  of  appellata  division. 

The  jurisdiction  of  the  appellate 
division  shall  extend  to  all  appeals  fi-om 
final  orders  and  judgments  of  the  trial 
division,  by  any  party  except  the 
prosecution  in  a  criminal  case  where 
there  has  been  a  jury  verdict.  The 
appellate  division  shall  review  all  issues 
of  law  presented  to  it  which  arose  in  the 
case,  but  shall  not  reverse  the  trial 
division  decision  unless  the  legal  error 
committed  affected  a  substantial  right  of 
a  party  or  the  outcome  of  the  case. 

1 1 1 J01    Procedure  on  appeal. 

(a)  An  appeal  must  be  taken  within  15 
days  from  the  judgment  appealed  ^m 
by  filing  a  written  notice  of  appeal  with 
the  clerk  of  the  court. 

(b)  The  notice  of  appeal  shall  specify 
the  party  or  parties  taking  the  appeal, 
shall  designate  the  judgment,  or  part 
thereof  appealed  from,  and  shall  contain 
a  short  statement  of  reasons  for  the 
appeal.  The  clerk  of  the  court  shall  mail 
a  copy  of  the  notice  of  appeal  to  all 
parties  other  than  parties  taking  the 
appeal. 

(c)  In  civil  cases,  other  parties  shall 
have  15  days  to  respond  to  the  notice  of 
appeal. 

(d)  In  civil  cases,  the  appellant  may 
request  the  trial  division  to  stay  the 
judgment  pending  action  on  the  notice 
of  appeal,  and.  if  the  appeal  is  allowed, 
either  party  may  request  the  trial 
division  to  grant  or  stay  an  injunction 
pending  appeal.  The  trial  division  may 
condition  a  stay  or  injunction  pending 
appeal  on  the  depositing  of  cash  or  bond 
sufficient  to  cover  damages  awarded  by 
the  court  together  with  interest. 

f  1 1 .802    Judgment  against  surety. 

Any  surety  to  a  bond  submits  himself 
or  herself  to  the  jurisdiction  of  the  Court 
of  Indian  Offenses,  and  irrevocably 
appoints  the  clerk  of  the  court  as  his  or 
her  agent  upon  whom  any  papers 


affecting  his  or  her  liability  on  the  bond 
may  be  served.  • 

911.803    Record  on  appeal. 

Within  20  days  after  a  notice  of 
appeal  is  filed,  the  clerk  of  court  shall 
certify  and  file  with  the  appellate 
division  the  record  of  the  case. 

$11 .804    Briefs  and  memoranda. 

(a)  Within  30  days  after  the  notice  of 
appeal  is  filed,  the  appellant  may  file  a 
written  brief  in  support  of  his  or  her 
appeal.  An  original  and  one  copy  for 
each  appellee  shall  be  filed  with  the 
clerk  of  court  who  shall  mail  one  copy 
by  registered  or  certified  mail  to  each 
appellee. 

(b)  The  appellee  shall  have  30  days 
after  receipt  of  the  appellant's  brief 
within  which  to  file  an  answer  brief.  An 
original  and  one  copy  for  each  appellant 
shall  be  filed  with  the  clerk  of  the  court 
who  shall  mail  one  copy,  by  registered 
or  certified  mail,  to  each  appellant. 

§  11 .805    Oral  argument 

The  appellate  division  shall  assign  all 
criminal  cases  for  oral  argument.  The 
court  may  in  its  discretion  assign  civil 
cases  for  oral  argument  or  may  dispose 
of  civil  cases  on  the  briefs  without 
argument. 

§11.806    Rules  of  court 

The  chief  magistrate  of  the  appellate 
division  shall  prescribe  all  necessary 
rules  concerning  the  operation  of  the 
appellate  division  and  the  time  and 
place  of  meeting  of  the  court. 

Supart  I — Children's  Court 

§11.900    Definitions. 

For  purposes  of  sections  pertaining  to 
the  children's  court: 

(a)  Abandon  means  the  leaving  of  a 
minor  without  communication  or  failing 
to  support  a  minor  for  a  period  of  one 
year  or  more  with  no  indication  of  the 
parents'  willingness  to  assume  a 
parental  role. 

(b)  Adult  means  a  person  eighteen 
(18)  years  or  older. 

(c)  Counsel  means  an  attorney 
admitted  to  the  bar  of  a  state  or  the 
District  of  Columbia  or  a  lay  advocate 
admitted  to  practice  before  the  Court  of 
Indian  Offenses. 

(d)  Custodian  means  one  who  has 
physical  custody  of  a  minor  and  who  is 
providing  food,  shelter  and  supervision 
to  the  minor. 

(e)  Custody  means  the  power  to 
control  the  day-to-day  activities  of  the 
minor. 

(f)  Delinquent  Act  means  an  act 
which,  if  committed  by  an  aduh,  would 
be  designated  a  crime  under  this  part  or 
under  an  ordinance  of  the  tribe. 


(g)  Detention  means  the  placement  of 
a  minor  in  a  physically  restrictive 
fJBcility. 

(h)  Guardian  means  a  person  other 
than  the  minor's  parent  who  is  by  law 
responsible  for  the  care  of  the  minor. 

(i)  Guardian  ad  Litem  means  a  person 
appointed  by  the  court  to  represent  the 
minor's  interests  before  the  court 

( j)  Juvenile  Offender  means  a  person 
who  commits  a  delinquent  act  prior  to 
his  or  her  eighteenth  birthday. 

(k)  Minor  means: 

(1)  A  person  under  18  years  of  age. 

(2)  A  person  18  years  of  age  or  older 
concerning  whom  proceedings  are 
commenced  in  the  children's  court  prior 
to  his  or  her  eighteenth  birthday,  or 

(3)  A  person  18  years  of  age  or  older 
who  is  under  the  continuing  jurisdiction 
of  the  children's  court. 

(1)  Minor-in-need-of-care  means  a 
minor  who: 

(1)  Has  no  parent  or  guardian 
avail^le  and  willing  to  take  care  of  him 
or  her, 

(2)  Is  unwilling  to  allow  his  or  her 
parent  or  guardian  to  take  care  of  him 
or  her 

(3)  Has  suffered  or  is  likely  to  su^r 

a  physical  or  emotional  injury,  inflicted 
by  other  than  accidental  means,  which 
causes  or  creates  a  substantial  risk  of 
death,  disfigurement,  impairment  of 
bodily  functions  or  emotional  health; 

(4)  Has  not  been  provided  with 
adequate  food,  clothing,  shelter,  medical 
care,  education  or  supervision  by  his  or 
her  parent,  guardian  or  custodian; 

(5)  Has  been  sexually  abused; 

(6)  Has  been  committing  delinquent 
acts  as  a  result  of  parental  pressure, 
guidance  or  approval;  or, 

(7)  Has  been  committing  status 
oR^enses. 

(m)  Status  offense  means  an  offense 
which,  if  committed  by  an  adult,  would 
not  be  designated  a  crime  under  this 
part  or  under  an  ordinance  of  the  tribe. 

S  11.901    The  chUdren's  court  estabHshed. 

When  conducting  proceedings  under 
§§  11.900-11.1114  of  this  part,  the  Court 
of  Indian  Offenses  shall  be  known  as  the 
"ChUdren's  Court". 

9 1 1 .902    Non-crtminai  proceedings. 

No  adjudication  upon  the  status  of 
any  minor  in  the  jurisdiction  of  the 
children's  court  shall  be  deemed 
criminal  or  be  deemed  a  conviction  of 
a  crime,  unless  the  children's  court 
refers  the  matter  to  the  Court  of  Indian 
Offenses.  Neither  the  disposition  nor 
evidence  given  before  the  children's 
court  shall  be  admissible  as  evidence 
against  the  child  in  any  proceeding  in 
another  court 


111.903    Presenting  offlcer. 

(a)  The  agency  superintendent  and  the 
chief  magistrate  of  the  children's  court 
shall  jointly  appoint  a  presenting  officer 
to  cany  out  the  duties  and 
responsibilities  set  forth  under 

§§  11.900-11.1114  of  this  part  The 
presenting  officer's  qualifications  shall 
be  the  same  as  the  qualifications  for  the 
official  who  acts  as  prosecutor  for  the 
Court  of  Indian  Offenses.  The  presenting 
officer  may  be  the  same  person  who  acts 
as  prosecutor  in  the  Court  of  Indian 
Offenses. 

(b)  The  presenting  officer  shall 
represent  the  tribe  in  all  proceedings 
under  §§  1 1 .900-1 1 . 1 1 1 4  of  this  part. 

S  11.904    Guardian  ad  litem. 

The  children's  court,  under  any 
proceeding  authorized  by  this  part,  shall 
appoint,  for  the  purposes  of  the 
proceeding,  a  guardian  ad  litem  for  a 
minor,  where  the  court  finds  that  the 
minor  does  not  have  a  natiiral  or 
adoptive  parent,  guardian  or  custodian 
willing  and  able  to  exercise  effective 
guardianship,  or  where  the  parent, 
guardian,  or  custodian  has  been  accused 
of  abusing  or  neglecting  the  minor. 

f  11.905    Jurtsdicaon. 

The  children's  court  has  exclusive, 
original  jurisdiction  of  the  follovnng 
proceedings: 

(a)  Proceedings  in  which  a  minor  who 
resides  in  a  community  for  whidi  the 
court  is  established  is  aUeged  to  be  a 
juvenile  offiender.  unless  the  children's 
court  transfers  jurisdiction  to  the  Court 
of  Indian  Offenses  pursuant  to  §  11.907 
of  this  part 

(b)  Proceedings  in  which  a  minor  who 
resides  in  a  community  for  which  the 
court  is  established  is  alleged  to  be  a 
minor-in-need-of-care. 

(11.906    Rights  of  parUss. 

(a)  In  all  hearings  and  proceedings 
under  §§  11.900-11.1114  of  this  part  the 
following  rights  will  be  observed  unless 
modified  by  the  particular  section 
describing  a  hearing  or  proceeding: 

(1)  Notice  of  the  hearing  or 
proceeding  shall  be  given  the  minor,  his 
or  her  parents,  guardian  or  custodian 
and  their  counsel.  The  notice  shall  be 
delivered  by  certified  mail.  The  notice 
shall  contain: 

(i)  The  name  of  the  court; 

(ii)  The  title  of  the  proceeding;  and 

(iii)  The  date,  time  and  place  of  the 
proceeding. 

(b)  The  diildren's  court  magistrate 
shall  inform  the  minor  and  his  or  her 
parents,  guardian  or  custodian  of  their 
right  to  retain  counsel,  and,  in  juvenile 
delinquency  proceedings,  shall  tell 
them:  "You  have  a  right  to  have  a 


lawyer  cw  other  person  represent  you  at 
this  proceeding.  If  you  cannot  afford  to 
hire  counsel,  the  court  will  appoint 
counsel  for  you." 

(c)  If  the  children's  court  magistrate 
believes  there  is  a  potential  conflict  of 
interest  between  the  minor  and  his  or 
her  parents,  guardian,  or  custodian  with 
respect  to  legal  representation,  the  court 
shall  appoint  another  person  to  act  as 
counsel  for  the  minor. 

(d)  The  minor  need  not  be  a  witness 
against,  nor  otherwise  incriminate, 
himself  or  herself. 

(e)  The  children's  court  shall  give  the 
minor,  and  the  minor's  parent,  guardian 
or  custodian  the  opportunity  to 
introduce  evidence,  to  be  heard  on  their 
own  behalf  and  to  examine  witnesses. 

f  11.907   Transfer  to  Court  of  Indian 
Offenses. 

(a)  The  presenting  officer  or  the  minor 
may  file  a  petition  requesting  the 
children's  court  to  transfer  the  minor  to 
the  Court  of  Indian  Offenses  if  the  minor 
is  14  years  of  age  or  older  and  is  alleged 
to  have  committed  an  act  that  would 
have  been  considered  a  crime  if 
committed  by  an  adult. 

(b)  The  children's  court  shall  conduct 
a  hearing  to  determine  whether 
jurisdiction  of  the  minor  should  be 
transferred  to  the  Court  of  Indian 
Offenses. 

(1)  The  transfer  hearing  shall  be  held 
no  more  than  30  days  after  the  petition 
is  filed. 

(2)  Written  notice  of  the  transfer 
hearing  shall  be  given  to  the  minor  and 
the  minor's  parents,  guardian  or 
custodian  at  least  72  hours  prior  to  the 
hearing. 

(c)  All  the  rights  listed  in  S 11. 906 
shall  be  afforded  the  parties  at  the 
transfer  hearing. 

(d)  The  following  factors  shall  be 
considered  when  determining  whether 
to  transfer  jurisdiction  of  the  minor  to 
the  Court  of  Indian  Offenses: 

(1)  The  nature  and  seriousness  of  the 
offense  with  which  the  minor  is 
charged. 

(2)  The  nature  and  condition  of  the 
minor,  as  evidenced  by  his  or  her  age; 
mental  and  physical  condition;  past 
record  of  offenses;  and  responses  to  past 
children's  court  efforts  at  rehabilitation. 

(e)  The  children's  court  may  transfer 
jurisdiction  of  the  minor  to  the  Court  of 
Indian  Offenses  if  the  children's  court 
finds  clear  and  convincing  evidence  that 
both  of  the  following  circumstances 
exist: 

(1)  There  are  no  reasonable  prospects 
for  rehabilitating  the  minor  through 
resources  available  to  the  children's 
coiut;and 

(2)  The  ofiiense  allegedly  committed 
by  the  minor  evidences  a  pattern  of 
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conduct  which  constitutes  a  substantial 
danger  to  the  public. 

(f)  When  a  minor  is  transferred  to  the 
Court  of  Indian  Offenses,  the  children's 
court  shall  issue  a  written  transfer  order 
containing  reasons  for  its  order.  The 
transfer  order  constitutes  a  final  order 
for  purposes  of  appeal. 

f  11.908    Court  records. 

(a)  A  record  of  all  hearings  under 
§§  11.900-11.1114  of  this  part  shall  be 
made  and  preserved. 

(b)  All  children's  court  records  shall 
be  confidential  and  shall  not  be  open  to 
inspection  to  anyone  but  the  minor,  the 
minor's  parents  or  guardian,  the 
presenting  officer,  or  others  by  order  of 
the  children's  court. 

111.909  Law  enforcement  records. 

(a)  Law  enforcement  records  and  files 
concerning  a  minor  shall  be  kept 
separate  from  the  records  and  files  of 
adults. 

(b)  All  law  enforcement  records  and 
files  shall  be  confidential  and  shall  not 
be  open  to  inspection  to  anyone  but  the 
minor,  the  minor's  parents  or  guardian, 
the  presenting  officer,  or  others  by  order 
of  the  children's  court. 

1 1 1 .91 0  Expungement 

When  a  minor  who  has  been  the 
subject  of  any  proceeding  before  the 
children's  court  attains  his  or  her 
twenty-first  birthday,  the  children's 
court  magistrate  shall  order  the  court 
records  and  the  law  enforcement 
records  pertaining  to  the  minor  to  be 
destroyed,  except  for  adoption  records 
which  shall  not  be  destroyed  under  any 
circumstances. 

{11.911    Appeal. 

(a)  For  purposes  of  appeal,  a  record  of 
the  proceedings  shall  be  made  available 
to  the  minor  and  parents,  guardian  or 
custodian.  Costs  of  obtaining  the  record 
shall  be  paid  by  the  party  seeking  the 
appeal. 

(b)  Any  party  to  a  children's  court 
hearing  may  appeal  a  final  order  or 
disposition  of  the  case  by  filing  a 
written  notice  of  appeal  with  the 
children's  court  within  30  days  of  the 
final  order  of  disposition. 

(c)  No  decree  or  disposition  of  a 
hearing  shall  be  stayed  by  such  appeal. 

(d)  All  appeals  shall  be  conducted  in 
accordance  with  this  part. 

111.912    Contempt  of  court 

Any  willful  disobedience  or 
interference  with  any  order  of  the 
children's  court  constitutes  contempt  of 
court  which  may  be  punished  in 
accordance  with  this  part.  - 


Subpart  J— Juvenile  Offender 
Procedure 

111.1000    Complaint 

A  complaint  must  be  filed  by  a  law 
enforcement  officer  or  by  the  presenting 
officer  and  sworn  to  by  a  person  who 
has  knowledge  of  the  facts  alleged.  The 
complaint  shall  be  signed  by  the 
complaining  witness,  and  shall  contain: 

(a)  A  citation  to  the  specific  section(s) 
of  this  part  which  gives  the  children's 
court  jurisdiction  of  the  proceedings: 

(b)  A  citation  to  the  section(s)  of  this 
part  which  the  minor  is  alleged  to  have 
violated: 

(c)  The  name,  age,  and  address  of  the 
minor  who  is  the  subject  of  the 
complaint,  if  known;  and 

(d)  A  plain  and  concise  statement  of 
the  facts  upon  which  the  allegations  are 
based,  including  the  date,  time,  and 
location  at  which  the  alleged  facts 
occurred. 

S  11.1001    Warrant 

The  children's  court  may  issue  a 
warrant  directing  that  a  minor  be  taken 
into  custody  if  the  court  finds  there  is 
probable  cause  to  believe  the  minor 
committed  the  delinquent  act  alleged  in 
the  complaint. 

111.1002    Custody. 

A  minor  may  be  taken  into  custody  by 
a  law  enforcement  officer  if: 

(a)  The  officer  observes  the  minor 
committing  a  delinquent  act;  or 

(b)  The  officer  has  reasonable  groimds 
to  believe  a  delinquent  act  has  been 
committed  that  would  be  a  crime  if 
committed  by  an  adult,  and  that  the 
minor  has  committed  the  delinquent 
act;  or 

(c)  A  warrant  pursuant  to  §  11.1001 
has  been  issued  for  the  minor. 

f  1 1 .1003    Law  enforcement  officer's 
duties. 

A  law  enforcement  officer  who  takes 
a  minor  into  custody  pursuant  to 
§  11.1002  of  this  part  shall: 

(a)  Give  the  following  warnings  to  any 
minor  taken  into  custody  prior  to  any 
questioning: 

(1)  The  minor  has  a  right  to  remain 
silent: 

(2)  Anything  the  minor  says  can  be 
used  against  the  minor  in  court; 

(3)  The  minor  has  the  right  to  the 
presence  of  counsel  during  questioning; 
and 

(4)  If  he  or  she  cannot  aflbrd  counsel, 
the  court  will  appoint  one. 

(b)  Release  the  minor  to  the  minor's 
parent,  guardian,  or  custodian  and  issue 
a  verbal  advice  or  warning  as  may  be 
appropriate,  unless  shelter  care  or 
detention  is  necessary. 


(c)  If  the  minor  is  not  released,  make 
immediate  and  recurring  efforts  to 
notify  the  minor's  parents,  guardian,  or 
custodian  to  inform  them  that  the  minor 
has  been  taken  into  custody  and  inform 
them  of  their  right  to  be  present  with  the 
minor  until  an  investigation  to 
determine  the  need  for  shelter  care  or 
detention  is  made  by  the  court. 

§  1 1 .1004    Detention  and  sfMlter  care. 

(a)  A  minor  alleged  to  be  a  juvenile 
offender  may  be  detained,  pending  a 
court  hearing,  in  the  following  places: 

(1)  A  foster  care  facility  approved  by 
the  tribe; 

(2)  A  detention  home  approved  by  the 
tribe;  or 

(3)  A  private  family  home  approved 
by  the  tribe. 

(b)  A  minor  who  is  16  years  of  age  or 
older  may  be  detained  in  a  jail  facility 
used  for  the  detention  of  adults  only  if: 

(1)  A  facility  in  paragraph  (a)  of  this 
section  is  not  available  or  would  not 
assure  adequate  supervision  of  the 
minor; 

(2)  The  minor  is  housed  in  a  separate 
room  from  the  detained  adults;  and 

(3)  Routine  inspection  of  the  room 
where  the  minor  is  housed  is  conducted 
every  30  minutes  to  assure  his  or  her 
safety  and  welfare. 

§  1 1 .1 005    Preliminary  Inquiry. 

(a)  If  a  minor  is  placed  in  detention 
or  shelter  care,  the  children's  court  shall 
conduct  a  preliminary  inquiry  within  24 
hours  for  the  purpose  of  determining: 

(1)  Whether  probable  cause  exist  to 
believe  the  minor  committed  the  alleged 
delinquent  act;  and 

(2)  Whether  continued  detention  or 
shelter  care  is  necessary  pending  further 
proceedings. 

(b)  If  a  minor  has  been  released  to  the 
parents,  guardian  or  custodian,  the 
children's  court  shall  conduct  a 
preliminary  inquiry  within  three  days 
after  receipt  of  the  complaint  for  the 
sole  purpose  of  determining  whether 
probable  cause  exists  to  believe  the 
minor  committed  the  alleged  delinquent 
act. 

(c)  If  the  minor's  parents,  guardian  or 
custodian  is  not  present  at  the 
preliminary  inquiry,  the  children's  court 
shall  determine  what  efforts  have  been 
made  to  notify  and  to  obtain  the 
presence  of  the  parents,  guardian,  or 
custodian.  If  it  appears  that  further 
efforts  are  likely  to  produce  the  parents, 
guardian  or  custodian,  the  children's 
court  shall  recess  for  no  more  than  24 
hours  and  direct  that  continued  efforts 
be  made  to  obtain  the  presence  of 
parents,  guardian  or  custodian. 

(d)  All  the  rights  listed  in  §  11.906 
shall  be  afforded  the  parties  in  a 
preliminary  inquiry. 
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(e)  The  children's  court  shall  hear 
testimony  concerning: 

(1)  The  circumstances  that  gave  rise  to 
the  complaint  or  the  taking  of  the  minor 
into  custody;  and 

(2)  The  need  for  detention  or  shelter 
care. 

(f)  If  the  children's  court  flnds  that 
probable  cause  exists  to  believe  the 
minor  performed  the  delinquent  act,  the 
minor  shall  be  released  to  the  parents, 
guardian  or  custodian,  and  ordered  to 
appear  at  the  adjudicatory  hearing 
unless: 

(1)  The  act  is  serious  enough  to 
warrant  continued  detention  or  shelter 
care; 

(2)  There  is  reasonable  cause  to 
believe  the  minor  will  run  away  and  be 
unavailable  for  further  proceedings;  or 

(3)  There  is  reasonable  cause  to 
believe  that  the  minor  will  commit  a 
serious  act  causing  damage  to  person  or 
property. 

(g)  The  children's  court  may  release  a 
minor  pursuant  to  paragraph  (f)  of  this 
section  to  a  relative  or  other  responsible 

'  adult  tribal  member  if  the  parent, 
guardian,  or  custodian  of  the  minor 
consents  to  the  release.  If  the  minor  is 
ten  years  of  age  or  older,  the  minor  and 
the  parents,  guardian  or  custodian  must 
l>oth  consent  to  the  release. 

(h)  Upon  a  finding  that  probable  cause 
exists  to  believe  that  the  minor  has 
committed  the  alleged  delinquent  act 
and  that  there  is  need  for  detention  or 
shelter  care,  the  minor's  detention  or 
shelter  care  shall  be  continued. 
Otherwise,  the  complaint  shall  be 
dismissed  and  the  minor  released. 

§  11.1006    Investigation  by  the  presenting 
officer. 

(a)  The  presenting  officer  shall  make 
an  investigation  following  the 
preliminary  inquiry  or  the  release  of  the 
minor  to  his  or  her  parents,  guardian  or 
custodian  to  determine  whether  the 
interests  of  the  minor  and  the  public 
require  that  further  action  be  taken. 
Upon  the  basis  of  this  investigation,  the 
presenting  officer  may: 

(1)  Determine  that  no  further  action  be 
taken; 

(2)  Begin  transfer  proceedings  to  the 
Court  of  Indian  Offenses  pursuant  to 
§11.907  ofthis  part;  or 

(3)  File  a  petition  pursuant  to 

§  11.1007  of  this  part  to  initiate  further 
proceedings.  The  petition  shall  be  filed 
within  48  hours  of  the  preliminary 
inquiry  if  the  minor  is  in  detention  or 
shelter  care.  If  the  minor  has  been 
previously  released  to  his  or  her 
parents,  guardian  or  custodian,  relative 
or  responsible  adult,  the  petition  shall 
be  filed  within  ten  days  of  the 
pre  iminary  inquiry. 


111.1007    Pttitlon. 

(a)  Proceedings  under  §§  11.1000- 
11.1014  ofthis  part  shall  be  instituted 
by  a  petition  Hied  by  the  presenting 
officer  on  behalf  of  the  tribe  and  in  the 
interests  of  the  minor.  The  petition  shall 
state: 

(1)  The  name,  birth  date,  and 
residence  of  the  minor; 

(2)  The  names  and  residences  of  the 
minor's  parents,  guardian  or  custodian; 

(3)  A  citation  to  the  specific  section(s) 
of  this  part  which  gives  the  children's 
court  jurisdiction  of  the  proceedings; 

(4)  A  citation  to  the  section(s)  of  this 
part  which  the  minor  is  alleged  to  have 
violated;  and 

(5)  If  the  minor  is  in  detention  or 
shelter  care,  the  time  the  minor  was 
taken  into  custody. 

f  11.1008    Date  of  tteartng. 

Upon  receipt  of  the  petition,  the 
children's  court  shall  set  a  date  for  the 
hearing  which  shall  not  be  more  than  15 
days  after  the  children's  court  receives 
the  petition  horn  the  presenting  officer. 
If  the  adjudicatory  hearing  is  not  held 
within  15  days  after  filing  of  the 
petition,  the  petition  shall  be  dismissed 
and  cannot  be  filed  again,  imless; 

(a)  The  hearing  is  continued  upon 
motion  of  the  minor;  or 

(b)  The  hearing  is  continued  upon 
motion  of  the  presenting  officer  by 
reason  of  the  unavailability  of  material 
evidence  or  witnesses  and  the  children's 
court  finds  the  presenting  oflicer  has 
exercised  due  diligence  to  obtain  the 
material  evidence  or  witnesses  and 
reasonable  grounds  exist  to  believe  that 
the  material  evidence  or  witnesses  will 
become  available. 

'S1 1.1009    Summons. 

(a)  At  least  five  working  days  prior  to 
the  adjudicatory  hearing,  the  children's 
court  shall  issue  summons  to: 

(1)  The  minor; 

(2)  The  minor's  parents,  guardian  or 
custodian;  and 

(3)  Any  person  the  children's  court  or 
the  minor  believes  necessary  for  the 
adjudication  of  the  hearing. 

(b)  The  summons  shall  contain  the 
name  of  the  court,  the  title  of  the 
proceedings,  and  the  date,  time  and 
place  of  the  hearing. 

(c)  A  copy  of  the  petition  shall  be 
attached  to  the  summons. 

(d)  The  summons  shall  be  delivered 
personally  by  a  law  enforcement  officer 
or  appointee  of  the  children's  court.  If 
the  summons  cannot  be  delivered 
personally,  the  court  may  deliver  it  by 
certified  mail. 

§11.1010   Ad)udicatory  hearing. 

(a)  The  children's  court  shall  conduct 
the  adjudicatory  hearing  for  the  sole 


purpose  of  determining  the  guilt  or 
innocence  of  the  minor.  The  hearing 
shall  be  private  and  closed. 

(b)  All  the  rights  listed  in  §  11.906 
shall  be  afforded  the  parties  at  the 
adjudicatory  hearing.  The  notice 
requirements  of  $  11.906(a)  are  met  by  a 
summons  issued  pursuant  to  $  11.1009. 

(c)  If  the  minor  admits  the  allegations 
of  the  petition,  the  children's  court  shall 
proceed  to  the  dispositional  stage  only 
if  the  children's  court  finds  that: 

(1)  The  minor  fully  understands  his  or 
her  rights  as  set  forth  in  §  11.906  ofthis 
part  and  fully  understands  the  potential 
consequences  of  admitting  the 
allegations; 

(2)  The  minor  voluntarily, 
intelligently  and  knowingly  admits  to 
all  facts  necessary  to  constitute  a  basis 
for  children's  court  action;  and 

(3)  The  minor  has  not,  in  the 
purported  admission  to  the  allegations, 
set  forth  facts  which,  if  found  to  be  true, 
constitute  a  defense  to  the  allegations. 

(d)  The  children's  coiul  shall  hear 
testimony  concerning  the  circumstances 
which  gave  rise  to  the  complaint. 

(e)  If  the  allegations  of  the  petition  are 
sustained  by  proof  beyond  a  reasonable 
doubt,  the  children's  court  shall  find  the 
minor  to  be  a  juvenile  offender  and 
proceed  to  the  dispositional  hearing. 

(f)  A  finding  that  a  minor  is  a  juvenile 
offender  constitutes  a  final  order  for 
purposes  of  appeal. 

f  1 1.101 1    Dispositional  hearing. 

(a)  A  dispositional  hearing  shall  take 
place  not  more  than  15  days  after  the 
adjudicatory  hearing. 

(b)  At  the  dispositional  hearing,  the 
children's  court  shall  hear  evidence  on 
the  question  of  proper  disposition. 

(c)  All  the  rights  listed  in  §  11.906 
shall  be  afl'orded  the  parties  in  the 
dispositional  hearing. 

(d)  At  the  dispositional  hearing,  the 
children's  court  shall  consider  any 
predisposition  report,  physician's  report 
or  social  study  it  may  have  ordered  and 
afford  the  parents  an  opportunity  to 
controvert  the  factual  contents  and 
conclusions  of  the  reports.  The 
children's  court  shall  also  consider  the 
alternative  predisposition  report 
prepared  by  the  minor  and  his  or  her 
attorney,  if  any. 

(e)  The  dispositional  order  constitutes 
a  final  order  for  purposes  of  appeal. 

{11.1012    Dispositional  attematives. 

(a)  If  a  minor  has  been  adjudged  a 
juvenile  offender,  the  children's  court 
may  make  the  following  disposition: 

(1)  Place  the  minor  on  probation 
subjenct  to  conditions  set  by  the 
children's  court: 
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(2)  Ptac*  the  minor  in  an  agtncy  or 
institaCiaa  designated  by  the  chftdren's 
court;  or 

(3)  Ordor  restitotion  to  the  aggrieved 
f>arty. 

(b)  The  dispesitioiwk  orders  are  to  be 
in  effect  for  the  tine  hmit  set  by  the 
chikben's  court,  but  no  order  may 
continue  after  the  minor  leacfaes  19 
years  of  age.  uniesa  the  dispositionat 
order  was  aoade  within  sis  nonths  ei 
the  minor's  eighteenth  birthday  or  after 
the  ninor  bad  reached  18  years  of  age, 
in  which  case  the  cfisposition  may  not 
contiiHW  {or  more  than  six  months. 

(c)  The  dispositional  order  is  to  be 
reviewed  at  the  children's  court 
discretion,  but  at  least  oace  every  six 
months. 

fll.lOta    ModlfTcaHon  ordfsposnional 


(a)  A  dispositional  order  of  the 
children's  court  may  be  modified  upon 
a  showing  of  a  change  of  circumstances. 

(b)  The  children's  court  may  modify 
a  dispositional  order  at  any  time  upon 
the  motion  of  the  minor  or  the  nn'nor's 
parents,  guardian  or  custodian. 

(c)  If  the  modiHcation  involves  a 
change  of  custody,  the  children's  court 
shall  conduct  a  hearing  pursuant  to 
paragraph  (d)  of  this  section. 

(d)  A  hearing  to  review  a  dispositional 
order  shall  be  conducted  as  follows: 

(1)  An  the  rights  listed  in  §  11.906 
shall  be  afforded  the  parties  in  the 
hearing  to  review  the  dispositional 
order.  The  notice  required  by  paragraph 
(a)  of  §  11.906  shall  be  given  at  least  48 
hours  before  the  hearing, 

(2)  The  children's  court  shall  review 
the  performance  of  the  minor,  the 
minor's  parents,  guardian  or  custodian, 
and  other  persons  providing  assistance 
to  the  minor  and  the  minor's  family. 

(3)  In  determining  modification  of 
disposition,  the  procedures  prescribed 
in  §  11.1011  of  this  part  shall  apply. 

(4)  If  the  request  for  review  of 
disposition  is  based  upon  an  alleged 
violation  of  a  court  order,  the  chiTdren's 
court  shall  not  modify  its  dispositional 
order  unless  it  finds  clear  and 
convincing  evidence  of  the  violation. 

S  11.1014    Medical  enminatlen. 

The  children's  court  may  order  a 
medical  examination  for  a  minor  who  is 
alleged  to  be  a  juvenile  offender. 

Subpart  K— Minor-in-Need-o(-Care 
Procedure 

{11.1100    Complaint 

A  complaint  must  be  filed  by  a  law 
enforcement  officer  or  by  the  presenting 
officer  and  sworn  to  by  a  person  who 
has  knowledge  of  the  facts  alleged.  The 


complaint  shall  be  signed  by  the 
comphniiina  vvitness  and  shalt  contain: 

(a)  A  citano*  to  the  specific  section  of 
this  part  which  gives  the  children's 
court  jorisdiction  of  the  proceedings; 

(b)  'The  name,  age  and  address  of  the 
minor  who  is  the  subject  of  the 
complaint,  if  known;  and 

(cf  A  plain  and  candsa  statcmenl  of 
the  facts  upon  which  the  allegatiofis  are 
based,  inchiding  the  date,  time  and 
location  M  which  the  alleged  facts 
occurred. 

$1t.1Kn    Warrant 

The  children's  court  may  issue  a 
warrant,  directing  that  a  minor  be  taken 
into  custody  if  the  chiMren's  court  finds 
there  is  probable  cause  to  believe  the 
minor  is  a  minor-in-need^f-care. 

f  11.1102    Custody. 

A  minor  may  be  taken  into  custody  by 
a  law  enforcement  officer  if: 

(a)  The  officer  haa  reasonable  grounds 
to  believe  that  the  minor  is  a  minor-in- 
need-of-care  and  that  the  minor  is  in 
immediate  danger  from  his  or  her 
surroundings  and  that  removal  is 
necessary;  or 

(b)  A  warrant  pursuant  to  §  It. 1 101  of 
this  part  has  been  issued  for  the  minor. 

$11.1103    Lawanfofcenwntotncer'a 
duties. 

Upon  taking  a  minor  into  custody  the 
officer  shalL 

(a)  Release  the  miiu>r  to  the  minor's 
parents,  guardian  or  custodian  and  issue 
a  verbal  advice  or  warning  as  may  be 
appropriate,  unless  shelter  care  is 
necessary. 

(b)  If  tne  minor  is  not  released,  make 
immediate  and  recurring  efforts  to 
notify  the  minor's  parents,  guardian  or 
custodian  to  inform  them  that  the  minor 
has  been  taken  into  custody  and  inform 
them  of  their  right  to  be  present  with  the 
minor  until  an  investigation  to 
determine  the  need  for  sheher  care  is 
made  by  the  children's  court. 

S11.1104    Shettarcara. 

(a)  A  minor  alleged  to  be  a  minor-in- 
need-of-care  may  be  detained,  pending 
a  court  hearing,  in  the  following  places: 

(1)  A  foster  caie  facility  authorized 
under  tribal  or  state  law  to  provide 
foster  care,  graap  care  or  protective' 
residence; 

(2)  A  private  family  home  approved 
by  the  tribe;  or 

(3)  A  shelter  care  Eu:ility  operated  by 
a  licensed  child  wel£are  services  agency 
and  approved  by  the  tribe. 

(b)  A  miner  alleged  to  be  a  roinor-in- 
need-of  care  may  not  be  detained  in  a 
jail  or  other  feciiity  used  for  the 
detention  of  adults.  If  socfc  minor  is 
detained  in  a  focifity  used  for  the 


detention  of  jnvenfle  offenders,  he  or 
she  must  be  detained  in  a  room  separate 
from  [uvenile  offenders,  nt^  routfne 
inspection  of  the  room  where  the  minor 
is  detained  must  be  condocted  every  30* 
minutes  to  assure  his  or  her  safety  and 
welfare. 


$11.1109 

(a)  K  a  minor  is  placed  in  shelter  care, 
the  children's  court  shall  conduct  a 
preliminvy  inquiry  with  24  hours  for 
the  purpose  of  determining: 

(1)  Wnether  probable  cause  exists  to 
believe  the  minor  is  a  minor-irf-need-of 
care;  and 

(2)  Whether  continued  shelter  care  is 
necessary  pending  forther  proceedings. 

tb)  If  a  minor  has  been  released  to  fne 
parents,  guardian  or  custodian,  the 
children's  court  shall  conduct  » 
preliminary  inquiry  within  three  days 
afler  receipt  of  the  complaint  for  the 
sole  purpose  of  determining  whether 
probable  cause  exists  to  believe  the 
minor  is  a  minor-»n-need-of-care. 

M  If  the  minor's  parents,  guardi«i  or 
custodian  ia  not  present  at  the 
preliminary  inquiry,  the  children's  court 
shall  determine  what  efforts  have  been 
made  to  notify  and  obtain  the  presence 
of  the  parent,  guardian  or  custodian.  If     , 
it  appears  that  farther  efforts  are  likely 
to  priaduce  the  parent,  guardian  or 
custodian,  the  children's  court  shall 
recess  for  no  more  than  24  hours  and 
direct  that  continued  efforts  be  made  to 
obtain  the  presence  of  the  parents, 
guardian  or  custodian. 

(d)  AU  the  rights  Ksted  in  $  11.906  of 
this  part  shaH  be  afforded  the  parties  in 
the  minor-in-need-of  care  preliminary 
inquiry  except  that  the  court  is  not 
required  to  appoint  counsel  if  the 
parties  cannot  afford  one.  Notice  of  the 
inquiry  shall  be  given  to  the  minor,  and 
his  or  her  parents,  guardian  or  custodian 
and  their  counsel  as  soon  as  the  time  for 
the  inquiry  has  been  established. 

(e)  "Tne  children's  court  shall  hear 
testimony  concerning: 

(1)  The  cimmistances  that  gave  rise  to 
the  complaint  or  the  taking  of  the  minor 
into  custody;  and 

(2)  The  need  for  shelter  care. 

(f)  If  the  children's  court  finds  that 
probable  cause  exists  to  believe  the 
minor  is  a  minor-in-need-of-care,  the 
minor  shalTbe  released  to  the  parents, 
guardian  or  custodian,  and  ordered  to 
appear  at  the  adjudicatory  hearing, 
unless: 

(1)  There  is  reasonable  cause  to 
believe  that  the  minor  wrill  run  away 
and  be  unavailable  for  further 
proceedingsr 

(2)  There  is  reasonable  cause  to 
believe  that  the  minor  is  in  immediate 
danger  from  parents,  guardian  or 
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custodian  and  that  removal  from  them 
is  necessary;  or 

(3)  There  is  a  reasonable  cause  to 
believe  that  the  minor  will  commit  a 
serious  act  causing  damage  to  person  or 
property. 

(g)  The  children's  court  may  release 
the  minor  pursuant  to  paragraph  (f)  of 
this  section  to  a  relative  or  other 
responsible  adult  tribal  member  if  the 
parents,  guardian  or  custodian  of  the 
minor  consent  to  the  release.  If  the 
minor  is  ten  years  to  age  or  older,  the 
minor  and  the  parents,  guardian  or 
custodian  must  both  consent  to  the 
release. 

(h)  Upon  finding  that  probable  cause 
exists  to  believe  that  the  minor  is  a 
minor-in-need-of-care  and  that  there  is  a 
need  for  shelter  care,  the  minor's  shelter 
care  shall  be  continued.  Otherwise,  the 
complaint  shall  be  dismissed  and  the 
minor  released. 

f  11.1106    Investisatlon  by  ttM  preaenting 
officer. 

The  presenting  ofTicer  shall  make  an 
investigation  follov^ng  the  preliminary 
inquiry  or  the  release  of  the  minor  to  the 
parents,  guardian  or  custodian  to 
determine  whether  the  interests  of  the 
minor  and  the  public  require  that 
further  action  be  taken.  Upon  the  basis 
of  this  investigation,  the  presenting 
officer  may: 

(a)  Determine  that  no  further  action  be 
taken;  or 

(b)  File  a  petition  pursuant  to 

§  11.1107  of  this  part  in  the  children's 
court  to  initiate  further  proceedings. 
The  petition  shall  be  filed  within  48 
hoius  of  the  preliminary  inquiry  if  the 
minor  is  in  shelter  care.  If  the  minor  has 
been  previously  released  to  the  parents, 
guardian  or  custodian,  relative  or 
responsible  adult,  the  petition  shall  be 
fil€Kl  within  ten  days  of  the  preliminary 
inquiry. 

f  11.1107    Ptmon. 

Proceedings  under  §§  11.1100- 
11.1114  of  this  part  shall  be  instituted 
by  a  petition  filed  by  the  presenting 
officer  on  behalf  of  the  tribe  and  the 
interests  of  the  minor.  The  petition  shall 
state: 

(a)  The  name,  birth  date,  and 
residence  of  the  minor; 

(b)  The  names  and  residences  of  the 
minor's  parents,  guardian  or  custodian; 

(c)  A  citation  to  the  specific  section  of 
this  part  which  gives  the  children's 
court  jurisdiction  of  the  proceedings; 
and 

(d)  If  the  minor  is  in  shelter  care,  the 
place  of  sheher  care  and  the  time  he  or 
she  was  taken  into  custody. 


fll.lioe    Data  of  hearing. 

Upon  receipt  of  the  minor-in-need-of- 
care  petition,  the  children's  court  shall 
set  a  date  for  the  hearing  which  shall 
not  be  more  than  15  days  after  the 
children's  court  receives  the  petition 
from  the  presenting  officer.  If  the 
adjudicatory  hearing  is  not  held  within 
15  davf  after  the  filing  of  the  petition, 
it  shall  be  dismissed  unless; 

(a)  The  hearing  is  continued  upon 
motion  of  the  minor,  or 

(b)  The  hearing  is  continued  upon 
motion  of  the  presenting  officer  by 
reason  of  the  unavailability  of  material 
evidence  or  witnesses  and  the  children's 
court  finds  the  presenting  officer  has 
exercised  due  diligence  to  obtain  the 
material  evidence  or  witnesses  and 
reasonable  grounds  exist  to  believe  that 
the  material  evidence  or  witnesses  will 
become  available. 

S11.1109    Sumrpona. 

(a)  At  least  five  working  days  prior  to 
the  adjudicatory  hearing  for  a  minor-in- 
need-of-care,  the  children's  court  shall 
issue  summons  to: 

(1)  The  minor; 

(2)  The  minor's  parents,  guardian  or 
custodian;  and 

(3)  Any  person  the  children's  court  or 
the  minor  believes  necessary  for  the 
proper  adjudication  of  the  hearing. 

(b)  The  summons  shall  contain  the 
name  of  the  court;  the  title  of  the 
proceedings,  and  the  date,  time  and 
place  of  the  hearing. 

(c)  A  copy  of  the  {>etition  shall  be 
attached  to  the  summons. 

(d)  The  summons  shall  be  delivered 
personally  by  a  tribal  law  enforcement 
officer  or  appointee  of  the  children's 
court.  If  the  summons  cannot  be 
delivered  personally,  the  court  may 
deliver  it  by  certified  mail. 

f  11.1110    Minor-ln-need-of<ar« 
adjudicatory  hearing. 

(a)  The  children's  court  shall  conduct 
the  adjudicatory  hearing  for  the  sole 
purpose  of  determining  whether  the 
minor  is  a  minor-in-need-of-care.  The 
hearing  shall  be  private  and  closed. 

(b)  All  the  rights  Hsted  in  §  11.906  of 
this  part  shall  be  afforded  the  parties  in 
the  adjudicatory  hearing,  except  that  the 
court  may  not  appoint  counsel  if  the 
parties  cannot  aJSbrd  one.  The  notice 
requirements  of  §  11.906(a)  are  met  by  a 
simimons  issued  pursuant  to  §  11.1109. 

(c)  The  children's  court  shall  hear 
testimony  concerning  the  circiunstances 
which  gave  rise  to  the  complaint. 

(d)  Ifthe  circumstances  of  the  petition 
are  sustained  by  clear  and  convincing 
evidence,  the  dfuldren's  court  shall  &id 
the  minor  to  be  a  minor-in-need-of-care 
and  proceed  to  the  dispositional 
hearing. 


(e)  A  finding  that  a  minor  is  a  minor- 
in-need-of-care  constitutes  a  final  order 
for  purposes  of  appeal. 

111.1111    Minor-in-nead^f-cara 
diapoaitional  hearing. 

(a)  No  later  than  15  days  after  the 
adjudicatory  hearing,  a  dispositional 
hearing  shall  take  place  to  hear  evidence 
on  the  question  of  proper  disposition. 

(b)  All  the  rights  listed  in  §  11.906  of 
this  part  shall  be  afforded  the  parties  in 
the  dispositional  hearing  except  the 
right  to  bee  court-appointed  counsel. 
Notice  of  the  hearing  shall  be  given  to 
the  parties  at  least  48  hours  before  the 
hearing. 

(c)  At  the  dispositional  hearing  the 
children's  court  shall  consider  any 
predisposition  report  or  other  study  it 
may  have  ordered  and  afford  the  parties 
an  opportunity  to  controvert  the  factual 
contents  and  conclusions  of  the  reports. 
The  children's  court  shall  also  consider 
the  alternative  predisposition  report 
prepared  by  the  minor  and  his  or  her 
attorney,  if  any. 

(d)  Tne  dispositional  order  constitutes 
a  final  order  for  purposes  of  appeal. 

f  11.1112    Dispositional  alteniattvaa. 

(a)  If  a  minor  has  been  adjudged  a 
minor-in-need-of-care,  the  children's 
court  may: 

(1)  Permit  the  minor  to  remain  with 
his  or  her  parents,  guardian  or  custodian 
subject  to  such  limitations  and 
conditions  as  the  court  may  prescribe; 
or,  if  reasonable  efforts  to  have  the 
minor  return  or  remain  in  his  or  her 
own  home  are  unsuccessful,  the 
children's  court  may  make  whichever  of 
the  following  dispositions  is  in  the  best 
interest  of  the  minor; 

(2)  Place  the  minor  with  a  relative 
within  the  boundaries  of  the  reservation 
subject  to  such  limitations  and 
conditions  as  the  court  may  prescribe; 

(3)  Place  the  minor  in  a  foster  home 
within  the  boundaries  of  the  reservation 
which  has  been  approved  by  the  tribe 
subject  to  such  limitations  and 
conditions  as  the  court  may  prescribe; 

(4)  Place  the  minor  in  shelter  care 
facilities  designated  by  the  court; 

(5)  Place  the  minor  in  a  foster  home 
or  a  relative's  home  outside  the 
boundaries  of  the  reservation  subject  to 
such  limitations  and  conditions  as  the 
court  may  prescribe;  or 

(6)  Recommend  that  termination 
proceedings  begin. 

(b)  Whenever  a  minor  is  placed  in  a 
home  or  facility  located  outside  the 
boundaries  of  the  reservation,  the  court 
may  require  the  party  receiving  custody 
of  the  minor  to  sign  an  agreement  that 
the  minor  will  be  returned  to  the  court 
upon  order  of  the  court. 
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(c>  The  disyesHionat  orders  am  to  be 
in  eOKt  lorlhe  tiow  Bflut  aet  by  the 
children's  court,  but  n»  order  may 
continue  after  the  minor  reaches  18 
years  of  age,  aniess  the  dispositional 
order  was  made  within  six  months  of 
the  minor's  eighteenth  birthday,  in 
which  case  the  dispoeifion  may  not 
continue  for  more  than  six  months. 

(d)  The  dispositional  orders  are  to  be 
reviewed  at  the  children's  court 
discretion,  but  at  least  once  every  six 
months  to  detensme  the  continuing 
need  for  and  appropriateness  of 
placement,  to  determine  the  extent  of 
progress  made,  and  to  assess  the 
probability  of  the  minor's  return  to  his 
or  her  home. 

(e)  A  permanency  planning  hearing 
must  be  held  within  18  months  after  the 
original  placement  and  every  six 
months  thereafter  to  determine  the 
future  status  of  the  minor  except  when 
the  minor  is  returned  to  his  or  her  home 
and  court  supervision  ceases. 

f  11.1113    Modification  of  dIaposMonai 


(a)  A  dispositional  order  of  the 
children's  court  may  be  modified  upon 
a  showing  of  a  change  of  circumstances. 

(b)  The  children's  court  may  modify 
a  dispontional  order  at  any  time  upon 
motion  of  the  minor  or  the  minor's 
parents,  guardian  or  custodian. 

(c)  If  the  modification  involves  a 
change  of  custody,  the  children's  court 
shall  conduct  a  hearing  pursuant  to 
paragraph  (d)  of  this  section  to  review 
the  dispositional  order. 

(d)  A  hearing  to  review  a  dispositional 
order  shall  be  conducted  as  follows: 

(1)  All  the  rights  listed  in  §  11.906  of 
this  part  shall  be  afforded  the  parties  in 
the  review  of  the  disposition  hearing 
except  the  right  to  free  court-appointed 
counsel.  Notice  of  the  hearing  shall  be 
given  the  pcoties  at  least  48  hours  before 
the  hearing. 

(2)  The  diildren's  court  ^all  review 
the  performance  of  the  minor,  the 
minor's  parents,  guardian  or  custodian, 
and  other  persons  providing  assistance 
to  the  minor  and  the  minor's  family. 

(3)  In  determining  modification  of 
disposition,  the  procedures  prescribed 
in  §11.1111  of  this  part  shall  apply. 

(4)  If  the  request  for  review  of 
disfMJSition  is  based  upon  an  alleged 
violation  of  a  court  order,  the  children's 
court  shall  not  modify  its  cfispositiona) 
order  unless  it  finds  clear  and 
convincing  evidence  of  the  violation. 

$11.1114    TenntnaOoo. 

(a)  Parental  rights  to  a  chiM  may  be 
terminated  by  the  children's  court 
according  to  the  procedures  in  this 
section. 


(b)  Proceedings  fs  tanmnate  parental 
rights  dnll  be  institislMl  by  a  petition 
filed  by  the  presenting  officer  on  behalf 
of  the  tribe  or  by  the  parents  or  guardian 
of  the  child.  The  petition  shail  state: 

(1)  The  name,  birth  date,  and 
residence  of  the  minor, 

(2)  The  names  and  residences  of  the 
minor's  parent,  ^ardian  m  custodian; 

(3)  If  tne  child  is  in  detention  or 
shelter  care,  the  place  of  detention  or 
shelter  care  and  the  time  he  was  taken 
into  custody;  and 

(4)  The  reasons  far  the  petition. 

(c)  Upon  receipt  of  the  petition,  ths 
children's  court  shall  set  a  date  for  the 
termination  hearing  which  shall  not  be 
more  than  15  days  after  the  children's 
court  receives  the  petition  from  the 
presenting  officer.  The  hearing  may  be 
continued: 

(1)  On  motion  of  the  minor's  parents, 
guardian  or  custodian:  or 

(2)  Upon  motion  of  the  presenting 
officer  by  reason  of  the  unavailability  of 
material  evidence  or  witnesses  and  the 
children's  court  finds  the  presenting 
officer  has  exercised  due  diligence  to 
obtain  the  material  e\'idence  or 
witnesses  and  reasonable  grounds  exist 
to  believe  that  the  material  evidence  or 
witnesses  will  become  available. 

(d)  Summons: 

(1)  At  least  Gve  working  days  prior  to 
the  termination  hearing,  the  diildren's 
court  shall  issue  summons  to  the  minor, 
the  minor's  parents,  guardian  or 
custodian,  and  any  other  person  the 
court  or  the  minor's  parents,  guardian  or 
custodian  believes  necessary  for  the 
proper  adjudication  of  the  hearing. 

(2)  The  summons  shall  contain  the 
name  of  the  court,  the  title  of  the 
proceedings,  and  the  date,  time  and 
place  of  the  hearing. 

(3)  A  copy  of  the  petition  shall  be 
attached  to  the  summons. 

(4)  The  summons  shall  be  delivered 
personally  by  a  law  enforcemem  officer 
or  appointee  of  the  children's  court  If 
the  summons  cannot  be  delivered 
personally,  the  court  may  deliver  it  by 
certified  mail. 

(e)  The  children's  court  shall  condoct 
the  termination  hearing  for  the  sole 
purpose  of  determining  whether 
parental  rights  shall  be  terminated.  The 
hearing  shall  be  fvivate  and  closed. 

(1)  All  the  rights  Usted  in  §  11.906 
shall  be  afforded  the  parties  in  the 
termination  hearing  except  the  right  to 
a  free  court-appointed  counsel.  The 
minor's  parents  may  not  be  compelled 
to  be  witnesses  against,  nor  otherwise 
incriminate  themselves. 

(2)  The  children's  court  shall  hear 
testinumy  concerning  the  circumstances 
that  gave  rise  to  the  petition,  and  the 
need  for  termination  of  parental  rights. 


0)  The  children's  coivt  may 
terminate  parental  rights  if,  following 
efforts  to  prevent  or  eliminate  the  need 
to  remove  the  minor,  it  finds  such 
efforts  to  ha  ve  been  unsuccessful,  and  it 
finds  beyond  a  reasonable  doubt  that: 

[\\  The  child  has  been  abandoned; 

(ill  The  minor  has  suffered  physical 
injuries,  willfully  and  repealeidly 
inflicted  by  his  or  her  parent(s)  which 
cause  or  create  a  substantial  risk  of 
death,  disfigurement,  or  impairment  of 
bodily  functions; 

(iii)  The  parent(s^  has  subjected  the 
minor  to  willful  and  repeated  acts  of 
sexual  abuse; 

(iv)  The  minor  has  suffered  serious 
emotional  or  mental  harm  due  to  the  act 
of  the  parent(s);  or 

(v) loe  voluntary  written  consent  of 
both  parents  has  been  acknowledged 
before  the  court. 

(0  Dispositional  alternatives: 

(1)  If  parental  rights  to  a  child  are 
terminaled,  the  children's  court  shall 
place  the  minor  in  a  foster  care  or 
shelter  care  facility  which  has  been 
approved  by  the  tribe,  aitd  follow  the 
adoption  procedures  of  the  tribe,  or.  in 
their  absence,  the  adoption  procedures 
of  the  state  within  which  it  is  located. 

(2)  If  parental  rights  to  a  child  are  not 
terminated,  the  children's  court  shall 
make  a  disposition  according  to 
§11.1112  of  this  part. 

Ig)  The  termination  order  constitutes 
a  final  order  for  purposes  of  appeal. 

(h)  No  adjudication  of  termination  of 
parental  rights  shall  aflBct  the  minor's 
enrollment  status  as  a  member  of  any 
tribe  or  the  minor's  degree  of  blood 
quantum  of  any  tribe. 

$11.1115    Informatton  collection. 

(a)  The  information  collection 
requirements  contained  in  §  11  6Q0  and 
§  11.606  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501  et  seq.,  and  assigned 
approval  number  1076-0094.  The 
information  is  being  coHected  to  obtain 
a  marriage  license  (§  11.600)  and  a 
divorce  decree  (§  11.606)  from  the 
Courts  of  Indian  Offenses,  and  will  be 
used  by  the  courts  to  issue  a  marriage 
license  or  divorce  decree.  Response  to 
this  request  is  required  to  obtain  a 
benefit. 

(b)  Public  reporting  for  this 
information  collection  is  estimated  to 
average  .25  hours  per  response, 
including  the  time  for  reviewing 
instructions,  gathering  and  maintaining 
data,  and  completing  and  reviewing  the 
information  collection.  Direct  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  information 
collection  to  the  Bureau  of  Intfian 
Affairs,  Information  Collection 


Qearance  Officer,  Room  336-SIB.  1849 
C  Street,  NW.,  Washington.  DC  20240; 
and  the  OfHce  of  Information  and 
Regulatory  Affairs  {Proiect  1076-0094], 
Office  of  Management  and  Budget, 
Washington.  DC  20502. 

3.  A  new  part  12.  The  Indian  Police, 
is  added,  containing  new]y  redesignated 
§§  12.100  through  12.105.  The  table  of 


contents  and  authority  for  the  new  part 
12  are  as  follows: 

PART  12— THE  INDIAN  POLICE 

Sec  12.100    Superintendent  in  conimand. 
Sec  12.101    Police  commissioners. 
Sec  12.102    Police  training. 
Sec.  12.103    Minimum  standards  for  poltoe 
programs. 


Sec  12.104    Minimum  standards  for 

detention  programs. 
Sec  12.105    Return  of  equipment. 

Antherity:  25  U.S.C  2, 13. 
Woodfw*  W.  Hopper,  )r.. 
Acting  Assistant  Secretary,  Indian  Affairs. 
jFR  Doc  93-25714  Filed  10-20-93;  8  45  ami 
■ujMccooe  «3t*-<a-M 
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DEPARTMENT  OF  EDUCATION 

Educational  Media  Research, 
Production,  Distrit>ution,  and  Training 
Prograin 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  final  funding  priorities 
for  fiscal  year  1994. 

SUMMARY:  The  Secretary  announces 
funding  priorities  for  fiscal  year  1994 
under  the  Educational  Media  Research, 
Production,  Distribution,  and  Training 
Program.  The  Secretary  talces  this  action 
to  focus  Federal  financial  assistance  on 
those  areas  of  greatest  need.  These 
priorities  are  intended  to  ensure  the 
continued  availability  of  closed- 
captioned  television  sports 
programming,  expand  on  the  number 
and  types  of  video-described  projects, 
include  research  on  video  description 
and  research  on  captioning  technology 
as  a  language  development  tool, 
continue  the  video  captioning  process, 
and  explore  the  future  direction  of 
captioned  media  programs. 
EFFECTIVE  DATE:  These  priorities  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  priorities,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  E.  Hairston,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW., 
room  4629,  Switzer  Building, 
Washington.  DC  20202-2644. 
Telephone:  (202)  205-9172.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8169;  or  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-600-877-8339  between  8 
a.m.  and  8  p.m..  Eastern  time,  Monday 
through  Friday. 

SUPPLEMENTARY  INFORMATION:  This 
notice  contains  seven  priorities  under 
the  Educational  Media  Research, 
Production,  Distribution,  and  Training 
Program  authorized  under  part  F  of  the 
Individuals  with  Disabilities  Education 
Act  (IDEA).  The  purposes  of  the 
program  are  to  promote  the  general 
welfare  of  deaf  and  hard  of  hearing 
individuals  and  individuals  with  visual 
impairments,  and  to  promote  the 
educational  advancement  of  individuals 
with  disabilities. 

One  priority  in  this  notice  provides 
cooperative  agreements  to  ensure  the 
continued  availability  of  closed- 
captioned  sports  programming.  In 
addition,  other  priorities  will  expand  on 
the  number  and  ty]>es  of  video- 
described  projects  to  include  (1) 


broadcast  and  cable  video  description, 
(2)  described  home  videos,  and  (3) 
research  on  video  description.  These 
priorities  will  also  provide  (1)  research 
on  captioning  technology  as  a  language 
development  tool  and  (2)  a  symposium 
to  explore  the  future  directions  of 
captioned  media  programs. 

An  additional  priority  in  this  notice 
provides  for  a  cooperative  agreement  to 
assist  in  the  provision  of  video 
captioning  services  such  as  obtaining, 
screening,  evaluating,  and  captioning 
educational  videos  and  related  media. 

These  priorities  support  the  National 
Education  Goals  by  assisting  those  with 
disabilities  in  meeting  Goal  1,  school 
readiness,  and  Goal  5,  adult  Uteracy. 

On  Jime  23, 1993  the  Secretary 
published  a  notice  of  proposed 
priorities  in  the  Federal  Register  (58  FR 
34168). 

Note:  This  notice  of  flnal  priorities  does 
not  solicit  applications.  A  notice  inviting 
applications  under  this  program  is  published 
in  a  separate  notice  in  this  issue  of  the 
Federal  Register. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priorities,  twenty-one  parties  submitted 
comments.  An  analysis  of  the  comments 
and  of  changes  in  the  priorities  since 
publication  of  the  notice  of  the 
proposed  priorities  follows.  Technical 
and  other  minor  changes — and 
suggested  changes  the  Secretary  is  not 
legally  authorized  to  make  under 
applicable  statutory  authority— ^^re  not 
addressed. 

Geneniy 

Comment:  Two  commenters  urged  the 
Secretary  to  make  more  than  one  award 
under  the  various  priorities  in  order  to 
continue  to  generate  private  sector 
support  or  to  increase  competition. 

Discussion:  In  announcing  priorities, 
the  Secretary  does  not  generally 
establish  numbers  of  awards  unless  it  is 
critical  to  the  activities  included  under 
the  priority. 

changes:  The  specified  number  of 
projects  has  been  dropped  from 
priorities  two  and  three,  thereby 
allowing  for  the  possibility  of  more  than 
one  award. 

Comment:  Three  commenters 
recommended  a  priority  for  captioned 
videos,  and  one  suggested  deleting  the 
priority  for  described  videos. 

Discussion:  The  Secretary  recognizes 
the  importance  of  captioned  videos,  and 
supports  it  under  activities  described  in 
Priority  7.  The  Secretary  also  recognizes 
the  importance  of  video  description  for 
persons  with  visual  impairments  and 
the  need  for  continued  support  of  this 


activity  which  is  not  currently 
supported  through  other  sources. 

Changes:  None. 

Comment:  Four  commenters  indicated 
an  interest  in  support  for  closed- 
captioning  of  basic  cable  television 
programming. 

Discussion:  The  Secretary  recognizes 
the  importance  of  access  to  programs 
shown  on  local  stations,  national 
commercial  and  public  broadcast 
networks,  as  well  as  syndicated  and 
cable  programs  shown  nationally.  In 
making  awards  the  Secretary  will 
continue  to  support  the  closed- 
captioning  of  basic  cable  television 
programming  under  activities  such  as 
Priority  1  of  this  notice  as  well  as  under 
several  current  awards. 

Changes:  None. 

Comment:  One  commenter  proposed  a 
cooperative  agreement  for  a  series  of 
deaf  theatre  arts  festivals  to  share  the 
wealth  of  talent,  skill,  and  theatrical 
productions  developed  by  grantees 
under  the  program  during  the  past  two 
years. 

Discussion:  The  Secretary  agrees  that 
there  is  a  need  to  systematically  and 
broadly  disseminate  the  rich  cultural 
experiences  being  developed  by  the 
grantees.  Although  the  priorities  in  this 
notice  do  not  address  this  issue, 
consideration  may  be  given  to  it  or  a 
similar  vehicle  for  sharing  experiences 
in  future  years. 

Changes:  None. 

Comment:  One  commenter  proposed  a 
priority  to  support  the  videotape 
productions  of  original  cultural 
programs  by  and  for  deaf  and  hard  of 
hearing  individuals.  The  priority  would 
provide  seed  money  to  develop  the 
productions.  The  dissemination  of  the 
videotapes  would  provide  a  wider 
audience  of  consumers  access  to  quality 
cultural  arts  programming. 

The  commenter  also  proposed  a 
priority  to  provide  support  for  the 
development  of  videotape  materials  that 
deal  with  issues  in  mental  and  physical 
health  affecting  deaf  and  hard  of  hearing 
individuals.  Videotapes  would  make 
use  of  innovative  approaches  to  portray 
deaf  and  hard  of  hearing  persons 
dealing  with  these  issues  and 
identifying  possible  solutions. 

Discussion:  The  Secretary  agrees  that 
there  is  merit  in  producing  a  varied  set 
of  videotapes  geared  toward  deaf  and 
hard  of  hearing  individuals,  as  well  as 
those  with  other  disabilities.  However, 
the  activities  described  in  these  final 
priorities  are  of  even  greater  importance 
if  individuals  with  disabilities  are  to 
have  continued  access  to  existing 
media. 

Changes:  None. 


Absolute  Priority  l^-Closed-Captioned 
Sports  Programs 

Comment:  One  commenter  requested 
that  the  Secretary  add  to  this  priority 
specific  language  giving  preference  to 
continued  captioning  of  sports  programs 
currently  captioned  as  well  as  language 
to  indicate  inclusion  of  specific  types  of 
cable  programming  (i.e.,  basic, 
premium,  and  pay-per-view). 

Discussion:  The  Secretary  is  not 
inclined  to  give  preference  to  currently 
captioned  sports  programs  because 
programs  that  have  been  previously 
captioned  may  have  been  captioned  as 
the  result  of  program  availability,  and 
not  necessarily  consumer  preference. 
The  Secretary  wishes  to  give  emphasis 
to  consumer  preference.  Further,  the 
priority  as  written  encompasses  all 
types  of  cable  programming. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  priorities  for  captioning  should 
focus  on  persuading  networks  and 
stations  to  assume  a  greater  degree  of 
responsibility  for  covering  the  cost  of 
captioning. 

Discussion:  The  Secretary  agrees  that 
increased  private  sector  funding  of 
closed-captioning  is  important,  hi  fact, 
since  1980  the  portion  of  captioning 
paid  for  through  non-federal  support 
has  grown  significantly,  particularly  in 
prime-time  news  and  sports 
programming  on  major  broadcast 
networks.  The  Secretary  believes  that  as 
the  implementation  of  the  Decoder 
Circuitry  Act  increases  the  number  of 
homes  with  decoders,  this  trend  is 
likely  to  accelerate.  Therefore,  the 
Secretary  believes  there  is  no  need  at 
this  time  to  add  such  a  focus  to  the 
language  of  this  priority. 

Changes:  None. 

Absolute  Priority  2 — Broadcast  and 
Cable  Television  Description  and 
Absolute  Priority  3 — Described  Home 
Video 

Comment:  One  commenter  requested 
a  clarification  regarding  the  requirement 
for  identification  of  sources  of  private 
sector  funding.  The  commenter  urged 
that  private  funding  not  be  made 
mandatory,  stating  that  private  sector 
funding  was  particularly  difficult  to 
obtain  at  this  stage  of  development  for 
description  services. 

Discussion:  The  Secretary  does  not 
intend  to  require  private  sector  funding 
under  this  priority,  but  rather  to 
encourage  projects  to  seek  any  support 
that  might  become  available. 

Changes:  Priorities  two  and  three 
have  been  changed  to  indicate  that 
sources  of  private  or  other  public 
support  for  description,  should  any  be 
available,  roust  be  identified. 


Comment:  Two  commenters  sought 
clarification  of  the  methods  used  to 
provide  description.  Another 
commenter  requested  clarification  of  the 
difference  between  description  for 
broadcast  television  and  description  for 
cable  television.  One  commenter  stated 
that  commercial  networks,  included 
under  this  priority  for  the  first  time, 
may  resist  description  because  of  the 
high  cost  of  audio  routing  equipment  for 
a  separate  description  channel. 

Discussion:  Two  examples  of  the 
current  methods  used  for  description 
are  identified  in  the  priority:  One 
method  uses  the  Secondary  Audio 
Program  (SAP),  the  other  uses  open 
description  (similar  to  open  captioning, 
where  all  viewers  are  subject  to  the 
descriptions).  Public  television  has 
primarily  broadcast  descriptions  using 
the  SAP  channel,  although  it  has 
provided  open  descriptions  upon 
occasion.  Providers  of  video  description 
for  cable  and  home  video  have  used 
open  descriptions.  However,  the  method 
to  be  used  to  provide  description  is  not 
stipulated  in  the  priority.  The  inclusion 
of  the  terms  broadcast  and  cable  within 
the  priority  is  to  indicate  that  programs 
on  both  types  of  networks  may  be 
included  in  the  activities  under  this 
priority. 

As  with  open  captioning,  the 
commercial  networks  may  prefer  not  to 
broadcast  open  descriptions  for  regular 
programming  because  of  overall  viewer 
preference.  Further,  the  Secretary  agrees 
that  commercial  networks  may  also 
resist  video  description  because  of  the 
high  cost  of  audio  routing  equipment  for 
a  separate  description  channel.  The 
priority  does  not  stipulate  that 
commercial  broadcast  networks  must  be 
included  in  the  activities  under  this 
priority.  The  Secretary,  however,  does 
not  wish  to  preclude  commercial 
broadcast  networks  from  the  priority. 

Changes:  None. 

Comment:  One  commenter  expressed 
the  concern  that  outreach  was  not 
identified  as  an  activity  in  the  priorities 
for  video  description. 

Discussion:  The  Secretary  agrees  that 
outreach  (marketing  and  dissemination) 
is  a  necessary  component  to  approved 
projects  for  video  description.  All 
applications  submitted  to  the  Secretary 
under  these  priorities  are  evaluated 
imder  the  established  selection  criteria 
at  34  CFR  332.32,  which  include 
information  related  to  marketing  and 
dissemination. 

Changes:  None. 

Comment:  One  commenter  expressed 
an  interest  in  a  priority  for  video 
description  of  televised  sports. 

Discussion:  While  the  Secretary  agrees 
that  video  description  of  televised 


sports  may  be  of  interest  to  persons  with 
visual  impairments,  the  Secretary 
believes  that  research  is  needed  as  to 
viewer  demographics  and  interests 
before  designating  specific  types  of 
programs  for  description. 
changes:  None. 

Absolute  Priority  4 — Research  on  Video 
Description 

Comment:  Three  commenters  ' 
expressed  an  interest  in  promoting  the 
educational  benefits  of  descriptive  video 
through  research. 

Discussion:  The  Secretary 
acknowledges  the  value  of  research  on 
the  educational  benefits  of  descriptive 
video.  The  Secretary  believes  that  this 
topic  may  be  addressed  as  a  related 
issue  under  the  priority  for  Research  on 
Video  Description. 

Changes:  None. 

Absolute  Priority  5 — Research  on 
Captioning  as  a  Language  Development 
Tool 

Comment:  Three  commenters  strongly 
supported  this  priority  and  stated  that  it 
will  extend  opportunities  for  developing 
literacy  skills,  not  only  of  students  with 
other  disabilities,  but  non-disabled 
children  as  well  as  those  for  whom 
English  is  a  second  language.  One 
commenter  encouraged  the  Department 
to  broaden  this  priority  to  include 
research  into  the  potential  benefits  of 
captioning  as  a  preventive  technique, 
thus  covering  individuals  for  whom 
English  is  a  second  language. 

Discussion:  The  authorizing 
legislation  and  program  regulations  at 
34  CFR  332.10  clearly  state  that  projects 
funded  under  the  Educational  Media 
Research.  Production,  Distribution,  and 
Training  Program  are  to  benefit 
individuals  with  disabilities.  However, 
research  findings  and  resuhing  benefits 
may  be  useful  to  other  agencies  or 
individuals  serving  specific 
populations. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  word  "standards,"  as  used  in 
the  background  information  be  replaced 
by  the  word  "styles"  because 
"standards"  suggests  an  official  process 
that  overstates  any  current  activities  in 
this  area. 

Discussion:  The  Secretary  agrees  that 
the  use  of  the  term  "standards"  may  be 
misleading. 

Changes:  "Styles"  has  been 
substituted  for  "standards." 

Comment:  One  commenter  indicated 
that  a  18-month  project  period  is  not  an 
adequate  amount  of  time  to  refine  the 
research  design,  conduct  the  study,  and 
disseminate  the  results  of  the  proieit, 
and  recommended  that  research  projects 
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be  24  months  in  length  with  12-nionth 
extensions  at  the  option  of  the 
Department. 

Discussion:  The  priority  did  not 
specify  any  project  period.  The 
Secretary,  however,  agrees  that  a 
reasonable  amount  of  time  should  be 
provided  to  allow  researchers  to 
adequately  conduct  research  efforts. 
Information  about  project  periods  is 
provided  in  the  Secretary's  notice 
inviting  application  for  new  awards. 

Changes:  None. 

Comment:  One  commenter  pointed 
out  that  the  priority  did  not  mention 
dissemination  of  the  results  of  studies  or 
projects. 

Discussion:  The  Secretary 
acknowledges  the  importance  of 
disseminating  project  results.  The 
program  regulations  at  34  CFR  332.41 
require  that  all  projects  funded  under 
the  Educational  Media  Research, 
Production.  Distribution,  and  Training 
Program  disseminate  their  findings  and 
products  broadly. 

Changes:  None. 

Comment:  One  commenter  requested 
clarification  on  what  was  meant  by  the 
term  "outcomes  data"  as  referred  to  in 
paragraph  (4)  of  the  priority. 

Discussion:  The  Secretary 
understands  how  the  term  "outcomes" 
can  cause  some  confusion  since  it  has 
also  been  used  in  reference  to 
educational  goals  expected  of  students. 
However,  under  this  priority  the  term  is 
intended  to  mean  any  concrete  or 
existing  data  that  are  collected  or  result 
from  the  research  study.  In  other  words, 
the  term  refers  to  actual  rather  than 
expected  results. 

Changes:  None. 

Comment:  One  commenter  sought 
clarification  on  whether  a  project  must 
conduct  the  research  in  more  than  one 
setting  or  more  than  one  type  of  setting. 
as  referred  under  paragraph  (5)  of  the 
priority. 

Discussion:  The  Secretary  agrees  with 
the  commenter  that  depending  on  the 
population  one  intends  to  study  or  the 
nature  of  the  study,  one  setting  or  type 
of  setting  may  be  appropriate.  In 
establishing  this  requirement  the 
Secretary  intended  to  emphasize  that 
the  settings  must  be  realistic  and  as 
natural  as  possible  as  opposed  to  being 
laboratory-like  or  in  isolation.  The 
settings  listed  are  examples  of  settings 
that  might  be  included  in  the  research, 
but  a  particular  project  would  not 
necessarily  focus  on  more  than  one 
setting. 

Changes:  The  words  "a  variety  of 
have  been  removed  from  the  priority. 

Comment:  One  commenter  suggested 
that  the  educational/Unguistic 
implications  of  caption  capture 


technology  be  investigated  as  a  tool  in 
enhancing  reading  and  language 
development. 

Discussion:  This  priority  allows 
projects  to  address  the  issues  described 
in  the  priority  or  other  issues  related  to 
captioning  as  a  language  development 
tool.  Thus,  research  on  caption  capture 
technology  could  be  included  under  this 
priority. 

Changes:  None. 

Absolute  Priority  6 — Symposium  on 
Exploring  New  Strategies  for  Providing 
Captioned  Media  Services 

Comment:  Three  commenters 
expressed  support  for  using  a 
symposium  format  to  study  long-term 
strategies  for  expanding  the  availability 
of  captioned  media.  One  commenter 
objected  to  the  emphasis  on  closed 
captions  rather  than  on  open  captions. 
stating  that  the  greatest  |>ercentage  of 
deaf  and  hard  of  hearing  students  are  in 
mainstream  programs  that  might  not 
have  access  to  decoders. 

Discussion:  The  Secretary  did  not 
intend  for  this  priority  to  focus  on  any 
one  method  or  form  of  captioning.  The 
main  purpose  of  the  symposium  is  to 
explore  as  many  strategies  as  possible  to 
make  captioned  media  available  to  as 
wide  a  number  of  deaf  and  hard  of 
hearing  individuals  as  possible.  The 
term  dosed-captioning  was  used  in 
reference  to  television  programming  that 
has  been  close-captioned. 

Changes:  None. 

Comment:  One  commenter  expressed 
concern  regarding  the  lack  of  promotion 
and  dissemination  of  the  educational 
nim  and  video  lesson  guides,  and 
proposed  that  this  issue  be  reviewed 
and  discussed  at  the  symposium. 
Several  commenters  suggested  various 
additional  pre-symposium  activities  or 
additional  topics  that  should  be 
included  in  the  symposium.  Other 
commenters  suggested  types  of 
individuals  that  should  be  symposium 
attendees  or  presenters.  One  commenter 
suggested  that  attendance  be  fr'ee  of 
charge  and  that  the  proceedings  be 
distributed  beyond  the  participants. 

Discussion:  The  Secretary  appreciates 
the  commenters'  suggestions  and  agrees 
that  they  could  be  taken  into 
consideration  by  applicants  respcmding 
to  this  priority.  However,  the  Secretary 
does  not  believe  this  priority  should  be 
overly  prescriptive.  The  successful 
applicant  will  be  encouraged  to 
consider  various  options  in  terms  of 
participants,  topics,  and  dissemination 
of  conference  proceedings. 

Changes:  None. 


Absolute  Priority  7— Educational  Video 
Selection  and  Captioning 

Comment:  Twelve  comments  were 
received  in  support  of  this  priority.  Nine 
commenters  expressed  similar  concerns 
regarding  two  areas:  (1)  closed- 
captioned  educational  videos  and  (2) 
the  omission  of  the  lesson  guide 
production.  Several  point^  out  that 
closed-captioned  videos  are  not  fully 
accessible  nor  desirable  for  educational 
purposes  since  many  schools  or 
programs  do  not  have  access  to 
decoders.  They  also  stated  that  the 
production  of  lesson  guides  has  been  a 
standard  procedure  for  several  years  and 
has  become  an  integral  part  of  the 
program  and  serve  a  unique  purpose. 
They  suggested  keeping  this  activity  as 
an  ongoing  activity  under  this  priority. 
One  commenter  supported  the  decision 
to  leave  out  the  lesson  guide  activity 
because  of  the  low  usage  statistics, 
production  limitations,  and  cost  factors. 
The  commenter  offered  support  for  the 
activity  if  these  problems  were  resolved. 
Discussion:  The  rationale  and  support 
for  open-captioned  educational  videos 
is  strong  and  convincing.  The  Secretary 
also  recognizes  the  value  of  the  lesson 
guides  to  educators  who  use  them. 
However,  the  Secretary  is  also  aware  of 
the  low  usage,  high  cost  factors,  and 
complicated  production  logistics 
associated  with  the  guides  and  believes 
the  Department  should  evaluate  this 
activity  more  closely  before  continuing 
this  activity. 

Through  a  separate  mechanism  the 
Secretary  plans  to  review  the  impact  of 
the  lesson  guides,  teacher  usage,  and 
ensuing  costs.  If  warranted,  an  activity 
for  the  development  and  production  of 
lesson  guides  may  be  considered  at  a 
future  date. 

Changes:  The  priority  has  been 
changed  to  indicate  that  the  educational 
videos  procured  for  classroom  use  will 
include  open-captioned  and  close- 
captioneo  videos  for  each  title. 
Comment:  Three  commenters 
indicated  that  many  people  do  not  know 
the  difference  between  open,  closed, 
and  real-time  captioning  and  know  very 
little  about  the  process.  They  suggested 
a  clearinghouse  that  could  disseminate 
captioning  information  to  consumers, 
agencies,  corporations,  businesses  and 
schools.  Another  commenter  suggested 
that  information  on  captioned  videos 
from  private  databases  be  disseminated 
under  this  activity. 

One  commenter  indicated  that 
providers  of  new  video  formats  and 
delivery  systems  (satellite,  CD-ROM. 
and  others)  should  be  made  aware  of  the 
benefits  of  captioned  materials  for  other 
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special-needs  groups,  as  well  as  for 
individuals  with  a  hearing  loss. 

Discussion:  The  Secretary  agrees  with 
the  importance  of  disseminating 
information  about  captioning,  but 
believes  the  operation  of  a  general 
clearinghouse  on  captioning  or 
disseminating  information  h'om  private 
databases  is  beyond  the  intended  scope 
of  this  priority.  Further,  activities 
funded  under  this  program  are  restricted 
to  individuals  who  are  deaf  or  hard  of 
hearing.  The  Secretary  will  explore 
under  other  mechanisms  ways  to 
disseminate  information  about 
captioning  to  relevant  organizations 
serving  other  special-needs  groups. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  since  advances  in  technology  allow 
captions  to  be  prepared  on  computers 
and  since  diskettes  are  used  to  transfer 
caption  data  directly  to  the  finished 
product,  the  reference  to  preparation  of 
captioned  scripts  is  outmoded. 

Viscussion:  The  Secretary  agrees  with 
this  observation. 

Changes:  This  priority  has  been 
changed  to  require  the  preparation  of 
captions  on  computer  diskettes. 

Comment:  Two  commenters  indicated 
that  in  the  past,  the  functions  of  two 
current  contracts  (one  that  parallels  the 
activities  under  this  priority)  were 
under  one  contract  and  recommended 
that  many  of  the  current  splintered  and 
scattered  activities  be  brought  under 
this  cooperative  agreement.  They 
suggested  that  the  project  evaluate, 
select,  and  caption  new  titles  and  also 
maintain  a  computer  database  of  all 
video  records,  including  production 
company,  lease  company,  date  of 
production,  date  of  receipt  in  the 

f>rogram,  lease  expiration  date,  and 
ease  documentation  for  continual 
coordination  and  follow-up  with  the 
video  companies.  Through  this 
arrangement,  commenters  believe  that 
the  Captioned  Film  and  Video  Loan 
Service  will  more  efficiently  and 
eRiectively  meet  the  needs  of  consumers. 

Discussion:  The  Secretary  will 
consider  this  recommendation  at  the 
same  time  the  results  and 
recommendations  from  the  symposium 
imder  Priority  6  are  considered. 

Changes:  None. 

Comment:  One  commenter 
recommended  that  an  extensive 
weeding  process  be  initiated  to 
eliminate  theatrical,  special  interest, 
and  educational  titles  that  are  no  longer 
in  demand  or  useful  and  convene  re- 
evaluation  groups  and  develop 
guidelines  for  withdrawing  or  replacing 
titles. 

Discussion:  The  Secretary 
understands  the  importance  of  re- 


evaluating dated  titles  and  withdrawing 
obsolete  titles  and  replacing  them  with 
more  current  titles.  This  is  included  in 
the  process  of  evaluating  and  selecting 
titles. 

Changes:  None. 

Comment:  One  commenter 
recommended  that  a  more  broadly  based 
evaluation  of  videos  for  captioning  and 
inclusion  in  the  theatrical  and  special 
interest  collection  should  be  included. 

Discussion:  The  Secretary  believes  the 
evaluation  process  described  in  the 
priority  will  be  more  broadly  based  than 
similar  activities  in  past  years  and 
allows  for  the  inclusion  of  feature  and 
special  interest  titles. 

Change:  None. 

Comment:  Two  commenters  thought 
the  priority  should  address  the  issue  of 
increased  duplication  from  video 
masters  of  captioned  educational  and 
general  interest  titles.  They  anticipated 
an  increasing  demand  for  many  titles  by 
consumers  because  of  the  American 
with  Disabilities  Act  (ADA),  and  stated 
that  contract  controlled  duplication 
should  be  allowed  to  meet  this 
increased  demand. 

Discussion:  The  Secretary  is  aware  of 
the  need  to  increase  the  number  of 
duplicate  copies  of  captioned  video 
titles.  This  effort  will  be  addressed 
through  the  process  to  procure  the  video 
titles. 

Changes:  None. 

Comment:  One  commenter  believed 
that  work  under  the  current  contract  has 
demonstrated  the  capability  to  select 
and  caption  150  educational  titles. 
Therefore,  this  individual  recommended 
that  the  number  of  annual  new 
educational  title  procurements  be 
increased  from  100  to  200-300  titles. 

Discussion:  The  Secretary  is  pleased 
that  technology  and  production  systems 
are  available  to  make  it  possible  to 
caption  an  increased  number  of 
educational  titles.  The  priority,  as 
written,  does  not  specify  any  given 
number.  Applicants  may  propose  a 
number  they  deem  reasonable  and 
practical. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  a  consumer  work  group  be 
convened  biennially  to  provide  input  to 
the  project,  and  that  a  similar  advisory 
group  of  educators  be  a  requirement. 

Discussion:  The  priority  as  proposed 
requires  strategies  for  determining  the 
curricular  needs  of  deaf  and  hard  of 
hearing  students  as  well  as  an 
evaluation  program  that  incorporates 
consumer  information  into  the  selection 
and  captioning  process.  Consumer   • 
advisory  groups  represent  one  approach 
to  these  requirements,  and  may  be 


proposed  by  applicants  under  this 
program. 

changes:  None. 

Comment:  One  commenter  suggested 
that  making  captioned  videos  available 
through  general  distribution 
mechanisms  will  require  the 
Department  to  make  distribution  a 
prerequisite  in  the  procurement  of 
videos  by  the  captioned  film  and  video 
loan  service. 

Discussion:  The  Secretary  will  work 
closely  with  the  successful  applicant  to 
determine  what  measures  are  necessary 
to  make  captioned  videos  available 
through  general  distribution 
mechanisms. 

Changes:  None. 

Priorities 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priorities.  The  Secretary  funds  under 
these  competitions  only  applications 
that  meet  these  absolute  priorities: 

Absolute  Priority  1 — Closed-Captioned 
Sports  Progmms 

Background:  This  priority  supports 
cooperative  agreements  to  continue  and 
expand  closed-captioning  of  major 
national  sports  programs  shown  on 
national  commercial  broadcast  or  cable 
television  networks.  Captioning 
provides  a  visual  representation  of  the 
audio  portion  of  the  programming  and 
enables  persons  who  are  deaf  or  hard  of 
hearing  to  participate  in  the  shared 
educational,  social,  and  cultural 
experiences  of  national  sporting  events. 

Priority:  To  be  considered  for  funding 
under  this  priority,  a  project  must — 

(1)  For  selecting  programs  to  be 
captioned,  include  criteria  that  take  into 
account  the  preference  of  consiuners  for 
particular  programs,  the  diversity  of 
programming  available,  and  the 
contribution  of  programs  to  the  general 
educational,  social,  and  cultural 
experiences  of  individuals  with  hearing 
impairments; 

(2)  Determine  the  total  number  of 
hours  and  the  projected  cost  jjer  hour 
for  each  program  to  be  captioned; 

(3)  For  each  proposed  program  to  be 
captioned,  identify  the  source  of  private 
or  other  public  support  and  the 
projected  dollar  amount  of  that  support; 

(4)  Identify  the  methods  of  captioning 
to  be  used  for  each  hour — indicating 
whether  captioning  is  provided  in  real- 
time or  offline — and  the  projected  cost 
per  hour  for  each  method  used; 

(5)  Provide  and  maintain  back-up 
systems  that  would  ensure  successful, 
timely  captioning  service; 

(6)  Demonstrate  the  willingness  of 
major  national  commercial  broadcast  or 
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cable  networks  to  permit  captioning  of 
their  proumns:  and 

(7)  Implement  procedures  for 
monitoring  the  extent  to  which  full  and 
accurate  captioning  is  provided  and  use 
this  information  to  make  refinements  in 
captioning  operations. 

Absolute  Priority  2— Broadcast  and 
Cable  Television  Description 

Background:  This  priority  supports 
cooperative  agreements  for  the 
description  of  television  programming 
shown  on  national  commercial  or  public 
broadcast  networks  or  cable  networks, 
as  well  as  syndicated  programs,  in  order 
to  make  television  programming  more 
accessible  to  persons  with  visual 
impairments.  The  intent  of  this  priority 
is  to  provide  continued  and  expanded 
access  to  described  television 
programming  in  order  to  enhance 
shared  educational,  social,  and  cultural 
experiences  for  persons  who  are 
visually  impaired. 

Currently,  there  are  two  types  of 
described  television  available  to  persons 
with  visual  impairments:  (1)  WGBH's 
descriptive  video  services  (DVS),  which 
offers  described  video  as  part  of  its  PBS 
programming,  using  the  Second  Audio 
Program  (SAP)  and  (2)  Narrative 
Television  Network  (NTN).  which 
produces  and  airs  described  videos  via 
the  Nostalgia  Channel  cable  service  and 
affiliated  stations.  To  date,  commercial 
networks  and  local  stations  have  been 
unwilling  to  broadcast  described 
television  (using  the  SAP)  due  to  the 
required  equipment  modification  and 
extensive  equipment  operations. 
Alternative  approaches  must  be 
explored. 

Priority:  To  be  considered  for  funding 
under  this  priority,  a  project  must — 

(1)  For  selecting  programs  to  be  video 
described,  include  criteria  that  take  into 
account  the  preference  of  consumers  for 
particular  programs,  the  diversity  of 
programming  available,  and  the 
contribution  of  programs  to  the  general 
educational,  social,  and  cultural 
experiences  of  individuals  with  visual 
impairments; 

(2)  Determine  the  total  number  of 
hours  and  the  projected  cost  per  hour 
for  each  program  to  be  described; 

(3)  For  ea^  program  to  be  described, 
identify  the  source  of  private  or  other 
public  support,  if  any.  and  the  projected 
dollar  amount  of  that  support; 

(4)  Identify  the  methods  to  be  used  ip 
the  provision  of  described  video; 

(5)  Demonstrate  the  willingness  of 
major  national  commercial  or  public 
broadcast  networks  or  cable  networks, 
as  well  as  providers  of  syndicated 
programming,  to  permit  video 
description  of  their  programs;  and 


(6)  Implement  procedures  for 
monitoring  the  extent  to  which  an 
accurate  description  is  provided  and  use 
this  information  to  make  refinements  in 
the  video  description  operations. 

Absolute  Priority  3— Described  Home 
Video 

Background:  This  priority  supports 
cooperative  agreements  for  describing 
and  making  available  described  home 
videos  in  order  to  enhance  shared 
social,  educational,  and  cultural 
experiences  for  persons  who  are 
visually  impaired. 

Priority:  To  be  considered  for  funding 
under  this  priority,  a  project  must — 

(1)  For  selecting  videos  to  be 
described,  include  criteria  that  take  into 
account  the  preference  of  consumers  for 
particular  titles  or  subjects,  the  diversity 
of  video  titles  available,  and  the         . 
contribution  of  the  videos  to  the  general 
social,  educational,  and  cultural 
experience  of  individuals  with  visual 
impairments; 

(2)  Determine  the  total  number  of 
videos  and  the  projected  cost  per 
original  video  to  be  described; 

(3)  For  each  pro{>osed  video  to  be 
described  and  made  available,  identify 
the  source  of  private  or  other  public 
support,  if  any,  and  the  projected  dollar 
amount  of  that  support: 

(4)  Show  evidence  that  copyright 
holders  would  permit  video  description 
and  distributicHi  of  their  videos; 

(5)  Identify  strategies  for  making 
described  home  videos  available  to 
persons  with  visual  impairments, 
including  any  public  awareness 
activities  used  to  inform  persons  with 
visual  impairments  about  described 
home  videos;  and 

(6)  Evaluate  the  effectiveness  of  the 
methods  and  technologies  used  in 
providing  this  service,  barriers 
encountered,  and  impact  on  intended 
populations. 

Absolute  Priority  4— Research  on  Video 
Description 

Background:  This  priority  supports 
research  projects  on  video  description 
services  for  persons  who  are  visually 
impaired.  Issues  to  be  explored  by 
projects  funded  under  this  priority 
would  include,  but  not  be  limited  to,  the 
incidence  of  visual  impairment  within 
the  general  population;  demographics  of 
the  target  population;  the  extent  of 
consumer  interest  in  video  description 
services;  the  degree  of  awareness  of  the 
availabiUty  of  video  description 
services;  the  percentage  of  visually 
impaired  individuals  with  stereo 
televisions;  and  the  feasibility  of 
alternative  methods  of  distribution, 
including  cablecast  open  descriptions. 


broadcast  descriptions  inserted  within 
the  vertical  blanking  interval,  simulcast 
descriptions,  and  the  Second  Audio 
Programming  channel  (SAP). 

Research  resulting  from  these  projects 
would  make  major  contributions  to  the 
body  of  knowledge  regarding  video 
description,  would  produce  findings 
regarding  the  impact  and  relative 
effectiveness  of  various  distribution 
methods,  and  may  provide  alternative 
technologies  for  broadcast  distribution. 

Priority:  To  be  considered  for  funding 
under  this  priority,  a  project  must — 

(1)  Address  all  of  the  issues  identified 
in  the  background  to  this  priority,  and 
may  also  address  any  related  issues; 

(2)  Identify  specific  strategies  that 
would  be  used  in  the  investigation; 

(3)  Carry  out  the  research  within  a 
conceptual  framework,  based  on 
previous  research  or  theory,  that 
provides  a  basis  for  the  strategies  to  be 
studied,  the  research  design,  and  target 
population; 

(4)  Collect,  analyze,  and  report  (a)  a 
variety  of  descriptive  and  demographic 
data,  including  information  regarding 
the  potential  target  population,  settings, 
and  the  service  providers;  and  (b) 
outcome  data  on  the  effects  of  different 
distribution  methods  on  the  provision  of 
video  description  services; 

(5)  Conduct  the  research  using 
methodological  procedures  that  would 

(a)  produce  unambiguous  findings 
regarding  the  effects  of  the  identified 
issues  and  alternative  approaches;  and 

(b)  permit  use  of  the  findings  in  policy 
analyses;  and 

(6)  Design  the  research  activities  in  a 
manner  that  would  lead  to  improved 
video-described  services  for  individuals 
with  visual  impairments. 

Absolute  Priority  5 — Research  on 
Captioning  as  a  Language  Development 
Tool 


Background:  This  priority  supports 
research  projects  on  the  effectiveness  of 
captioning  as  a  language  development 
tool  for  enhancing  the  reading  and 
literacy  skills  of  individuals  who  are 
deaf  or  hard  of  hearing,  as  well  as  the 
reading  and  literacy  skills  of  individuals 
with  other  disabilities.  Issues  to  be 
explored  by  projects  funded  under  this 
priority  could  include,  but  are  not 
limited  to  (1)  captioning  styles  currently 
being  developed  or  studied;  (2) 
captioning  features  as  effective 
educational  tools;  and  (3)  the  use  of 
captions  with  other  media  and  multi- 
media technologies  such  as  interactive 
videodiscs  and  CD-ROMs. 

Priority:  To  be  considered  for  funding 
under  this  priority,  a  project  must — 


(1)  Address  any  of  the  issues 
identified  in  the  background  to  this 
priority  or  closely  related  issues; 

(2)  Identify  specific  technological 
approaches  that  would  be  investigated: 

(3)  Carry  out  the  research  within  a 
conceptual  framework,  based  on 
previous  research  or  theory,  that 
provides  a  basis  for  the  strategies  to  be 
studied,  the  research  design,  and  tai^ 
population; 

(4)  Collect,  analyze  and  report  (a) 
characteristics  and  outcomes  data, 
including  the  settings,  the  service 
providers,  and  the  individuals  targeted 
by  the  profect  (e.g.,  age,  disability,  level 
of  functioning,  membership  in  a  special 
population,  if  appropriate);  and  (b) 
multiple,  functional  outcome  data  on 
the  individuals  who  are  the  focus  of  the 
tedinological  approaches: 

(5)  Conduct  the  research  in  settings 
such  as  residential  or  integrated  schools 
or  colleges,  or  in  community  settings,  as 
appropriate; 

(6)  Conduct  the  research  using 
methodological  procedures  that  would 
(a)  produce  unambiguous  findings 
regarding  the  effects  of  the  approaches 
and  interaction  effects  between 
particular  approaches  and  particular 
groups  of  individuals  or  pairticular 
settings;  and  (b)  permit  use  of  the 
findings  in  policy  analyses;  and 

(7)  Design  the  research  activities  in  a 
maimer  that  would  lead  to  improved 
services  for  individuals  with  bearing 
impairments  or  with  other  disabilities, 
as  may  apply. 

Absolute  Priority  6 — Symposium  on 
Exploring  New  Strategies  for  Providing 
Captioned  Media  Services 

Background:  This  priority  supports 
one  cooperative  agreement  for  a  three- 
day  symposium  to  determine  the  best 
strategy  or  strategies  for  expanding  the 
availability  of  captioned  media, 
iiK:luding  captioned  videos  and  closed- 
captioned  television  programs,  to  deaf 
and  bard  of  hearing  individuals  in 
various  educational  and  non- 
educational  settings. 

The  Captioned  Films  Loan  Service  for 
the  Deaf  Program  (CFD)  was  created  in 
1058  by  Public  Law  85-905  with  the 
original  purpose  of  giving  people  who 
are  deaf  access  to  motion  pictures  and 
enhancing  the  cultural,  educational,  and 
general  welfare  of  that  p(^ulati(Mi.  At 
that  time  most  students  who  are  deaf 
were  educated  at  residential  schools. 
Therefore,  when  CFD  expanded  to 
include  the  distribution  of  captioned 
educational  films  to  students  who  are 
deaf,  fifan  depositories  were  estabUsbed 
on,  though  not  limited  to,  some  oi  those 
campuses. 


The  depository  system  has  changed 
little  ance  that  tinoe,  although  deaf  and 
hard  of  hearing  students  are  now 
educated  primarily  in  more  integrated 
and  local  settings.  The  Secretary  is 
particularly  interested  in  seeking  more 
effective  means  of  providing 
educational  media  services  to  this 
population  while  continuing  to  serve 
students  in  residential  settings. 

During  the  1970's  closed-captioned 
television  was  included  among  CFD's 
projects.  In  1972  a  contract  was  awarded 
to  develop  and  test  Line  21  concepts 
and,  eventually,  prototype  decoders. 
Closed-captioned  television,  which  was 
entirely  supported  with  Federal  funds, 
officially  began  in  1980,  and  the  first 
real-time  closed-captioned  broadcast 
took  place  in  October  1982.  The  number 
of  captioning  hours  of  prime  time 
television  started  with  16  hours  in  1981. 
Currently  all  prime  time  programming, 
all  Saturday  morning  children's 
programs,  and  many  daytime  and  late 
night  progrsons  are  closed  captioned. 

Closed-captioned  television  is  an 
example  of  cooperative  efforts  between 
the  public  and  private  sectors. 
Department  of  Education  funding 
provides  approximately  40  percent  of 
the  current  captioning  available.  The 
netwcu-ks  currently  provide 
approximately  30  percent,  and  corporate 
advertisers,  foundations,  and 
contributions  account  for  the  remaining 
30  percent.  Meanwhile,  there  has  been 
a  significant  increase  in  the  number  of 
programs  being  captioned.  Further,  the 
Television  Decoder  Circuity  Act  of  1990 
mandates  that,  after  July  1993,  all 
television  sets  with  screens  13  inches 
and  larger  manufactured  in  the  United 
States  or  imported  for  use  in  the  United 
States  must  have  built-in  circuitry 
designed  to  display  closed  captioning. 
This  Act.  along  with  the  increase  in  the 
number  of  available  captioned 
programs,  the  increase  in  the  number  of 
private  funding  sources,  and  the 
expanded  array  of  television 
programming  options  combine  to  make 
it  necessary  to  consider  the  most 
effective  ways  to  ensure  full  access  to 
expanded  captioned  programs  in  the 
future. 

Thus,  the  symposium  aims  to  explore 
strategies  that  the  Department  may 
consider  making  captioned  videos 
available  to  a  wider  number  of  deaf  and 
hard  of  hearing  individuals,  especially 
those  attending  local  or  mainstreamed 
schools,  and  strategies  for  expanding 
captioned  television  programming  in 
li^t  of  future  technology  that  will 
increase  the  number  of  available 
channels  to  500. 

Priority:  To  be  considered  for  funding 
imder  this  priority,  the  project  must — 


(1)  Conduct  pre-symposium  activities, 
including  reviewing  reports  and 
recommendations  that  resulted  from 
previous  evaluation  studies  of  the 
Captioned  Films  Program,  closed- 
captioned  television,  and  related 
materials; 

(2)  Conduct  a  symposium  that  offers 
at  least  six  work  sessions,  led  by 
professionals  or  experts  in  areas 
including,  but  not  limited  to  (a) 
educational  media  and  technology,  (b) 
television  captioning  technology,  (c) 
sf>ecial  education  administration, 
covering  both  mainstream  and 
residential  programs,  (d)  media 
distribution,  (e)  consumer  advocacy, 
and  (f)  film  and  television  post- 
production  services: 

(3)  Make  arrangements  for 
participants  to  discuss  and  respond  to 
issues  and  strategies  that  would  be 
raised  at  the  symposium — particulariy 
strategies  for  improving  services  for  deaf 
and  hard  of  hearing  consumers; 

(4)  Conduct  post-symposium 
activities,  including  refining  formally 
presented  papers,  reflecting  group 
discussions  and  concerns  expressed  at 
the  symposium,  as  well  as  potential 
strategies  and  directions  for  improved 
services  i.e.,  for  better  deUvery  of 
captioned  videos  and  expending  the 
availability  of  closed-captioned 
television  programmirig;  and 

(5)  PubUsh  a  proceedings  document 
and  distribute  this  document  to 
symp>osium  participants  and  relevant 
clearinghouses  and  organizations. 

Absolute  Priority  7 — Educational  Video 
Selection  and  Captioning 

Background:  This  priority  supports 
one  cooperative  agreement  that  will 
screen,  evaluate,  caption,  and  make 
available  educational  videos,  including 
classics  and  sp)ecial  interest  titles,  for 
use  by  students  and  other  individuals 
who  are  deaf  or  hard  of  bearing,  parents 
of  deaf  and  hard  of  hearing  individuals, 
and  other  individuals  directly  involved 
in  activities  promoting  the  advancement 
of  deaf  and  hard  of  hearing  individuals 
in  the  United  States.  This  activity 
includes  the  preparation  of  captims  on 
cxmiputer  diskettes.  This  priority  tvili 
ensure  that  students  and  other 
individuals  with  hearing  impairments 
benefit  fiom  the  same  educatiortal 
videos  used  to  enridi  the  educational 
experiences  of  students  and  other 
individuals  without  hearing 
impairments. 

Priority:  To  be  considered  for  funding 
under  this  priority,  the  project  must — 

(1)  Develop  strategies  and  procedures 
to  be  used  in  determining  curricular 
needs  of  deaf  and  hard  of  hearing 


54440  Federal  Register  /  Vol.  58.  No.  202  /  Thursday.  October  21.  1993  /  Notices 


students  in  all  types  of  school  settings 
for  captioned  videos; 

(2)  Develop  and  implement  an  on- 
going evaluation  program  for 
incorporating  the  reaction  and 
suggestions  of  users  into  the  selection 
and  captioning  process; 

(3)  Establish  liaison  with  and  obtain 
videos  from  film  and  video  distributors 
for  viewing  and  evaluation.  Select  from 
among  submitted  video  titles  those  that 
closely  match  the  curricular  needs 
identiTied  under  paragraph  (1)  of  this 
proposed  priority,  taking  into  account 
the  videos  most  commonly  used  in 
school  districts  across  the  Nation  for  all 
students; 

(4)  Develop  and  implement  criteria 
and  procedures  for  screening  and 
evaluating  selected  titles; 

(5)  Make  arrangements  with 
respective  producers  and  distributors  to 
have  selected  videos  captioned  and 
made  available  through  general 
distribution  mechanisms  (such  as  video 
sales  catalogues),  as  well  as  through  the 
captioned  film  and  video  loan  service 
authorized  under  part  F  of  IDEA  and  34 
CFR  part  330  (by  purchasing  up  to  100 
copies  of  each  captioned  title,  some 
which  will  be  open-captioned  and  some 
which  will  be  closed-captioned); 

(6)  For  selected  titles,  prepare 
captions  on  computer  diskettes  and 
check  for  accuracy.  These  captions 
would  take  into  account  the  age  and 
reading  levels  of  the  likely  target 
audience; 

(7)  Identify,  select,  and.  if  necessary, 
provide  training  to  video  evaluators  and 
caption  checkers; 


(8)  Develop  and  implement  quality 
control  guidelines  and  procedures  for 
checking  videocassettes  after  they  are 
captioned;  and 

(9)  Prepare  and  make  available  to 
potential  consumers  information  about 
the  availability  of  captioned  videos, 
including  information  about  the 
captioned  film  and  video  loan  service, 
regulations  governing  the  use  of 
captioned  Hlms  and  videos  in  the 
collection,  procedures  for  applying  for 
these  services,  and  descriptions  of  the 
videos  available. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  fmancial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Applicable  Program  Regulations:  34  CFR 
parts  330.  331.  and  332  Program  Authority: 
20U.S.C1451.1452. 

Dated:  October  15. 1993. 

Andrew  Pepin. 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 

(Catalogue  of  Federal  Domestic  Assistance 
Number:  84.026.  Educational  Media 


Research,  Production,  Distribution,  and 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.026] 

Educational  Media  Research, 
Production,  Distribution,  and  Training 
Program;  Inviting  Application  for  New 
Awards  for  Fiscal  Year  (FY)  1994 

Purpose  of  Program:  The  purposes  of 
this  program  are  to  promote  the  general 
welfare  of  deaf,  hard-of-hearing.  and 
visually  impaired  individuals,  and  the 
educational  advancement  of  individuals 
with  disabilities. 

These  priorities  support  the  National 
Educational  Coals  by  assisting  those 
with  disabilities  in  meeting  Goal  1. 
school  readiness,  and  Coal  5.  adult 
literacy. 

Eligible  Applicants:  Profit  and 
nonprofit  public  and  private  agencies, 
organizations,  and  institutions  are 
eligible  to  apply  for  a  grant. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77,  79.  80.  81,  82. 
85  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  part  332. 

Priorities:  The  priorities  in  the  notice 
of  Hnal  priorities  for  this  program  as 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  apply  to  these 
competitions. 

Applications  Available:  October  26, 
1993. 


Educational  Media  Research,  Production,  Distribution,  and  Training 


Tide  and  CFDA  No. 

Deadline  for 

transmittal 

o(appliC£h 

tKxn 

Deadline  (or 
intergoverrv 
mental  re- 
view 

Available 
funds 

Estimated  range  of 
awards 

Estimated 
size  of 
awards 

Estimated 

number  of 

awards 

Project  pe- 
riod in 
months 

Ctosed-Captioned    Sports    Pro- 

2/04m 

4/05/94 

$750,000 

$250,000-750,000 

$250,000 

1  to  3  

Up  to  36. 

gram  (CFDA  84.026A). 

Broadcast  and  Cable  Television 

2A)3«4 

4/04/94 

$500,000 

$250,000-500.000 

$250,000 

1  to  2  

Up  to  36. 

Descriptioo  (CFDA  84.026C). 

Descnbed  Home  Video  (CFDA 

znam 

sm2m 

$250,000 

$225,000-250,000 

$250,000 

1 

Up  to  36. 

84.026H). 

Research  on  Video  Description 

2mi9A 

4A}5/94 

$250,000 

$50,000-250,000 

$62,500 

1to4  

Up  to  24. 

(CFDA  84.026G). 

Research  on  Captioning  as  a 

2/04/94 

Ajtam 

$400,000 

$75,000-100.000 

$100,000 

4 

Up  to  24. 

Language  Development  Tool 

(CFDA  84.026R). 

Symposium  on  Exptoring  New 

2/04/04 

4Ay5/94 

$150,000 

$125,000-150,000 

$150,000 

1  „. 

Up  to  18. 

Strategies  (CFDA  84.026M). 

EducationaJ  Video  Selectx>n  and 

1/03/94 

3/04/94 

$700,000 

$650,000-700.000 

$700,000 

1  

Up  to  36. 

Captioning  (CFDA  84.026D). 

Note:  Ttw  Department  is  not  txxjnd  by  any  estimates  in  ttiis  notice. 


For  Applications:  To  request  an 
application,  telephone  (202)  205-8485. 


Individuals  who  use  a 


telecommunications  device  for  the  deaf 
(TDD)  may  call  (202)  205-8169. 
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For  Further  Information  Contact: 
Ernest  E.  Hairston,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW.. 
room  4629,  Switzer  Building, 
Washington,  DC  20202-2644. 


Telephone:  (202)  205-9172.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  (202)  205- 
8169. 

Program  Authmty:  20  U.S.C  1451, 1452. 


Dated:  October  15, 1993. 
Andrew  Pepin, 

Acting  Assistant  Secretary  for  Speciai 
Education  and  RehabUitative  Services. 
(FR  Doc  93-25811  Filed  10-20-93;  8:45  am) 
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Part  IV 


Department  of  Labor 

Pension  and  Welfare  Benefits 
Administration 


29  CFR  Part  2530 

Qualified  Domestic  Relations  Orders; 

Request  for  Information 


54444  Federal  Register  /  Vol.  58.  No.  202  /  Thursday.  October  21.  1993  /  Proposed  Rules 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2530 

Qualified  Domestic  Relations  Orders 

AGENCY:  Pension  and  Welfare  Benefits 

Administration. 

ACTION:  Request  for  information. 

SUMMARY:  This  document  is  a  request  for 
information  to  assist  the  Department  of 
Labor  (the  Department)  in  assessing  the 
need  for  a  regulation  clarifying  certain 
statutory  requirements  set  forth  in  Title 
I  of  the  Employee  Retirement  hicome 
Security  Act  (ERISA)  and  in  the  Internal 
Revenue  Code  (the  Code)  with  regard  to 
qualified  domestic  relations  orders 
(QDROs).  Under  provisions  creating  a 
limited  exception  to  the  anti-assignment 
and  alienation  provisions  of  ERISA  and 
the  Code  and  to  the  preemption 
provision  of  ERISA  (hereinafter 
collectively  the  QDRO  provisions), 
benefits  under  a  pension  plan  may  be 
assigned  or  ahenated  pursuant  to  an 
order  issued  under  state  domestic 
relations  law  if  the  order  constitutes  a 
qualified  domestic  relations  order.  The 
QDRO  provisions  generally  specify  the 
circumstances  under  which  plan 
administrators  and  other  plan 
fiduciaries  are  required  to  give  efiiect  to 
a  QDRO. 

The  Department  anticipates  that 
information  and  views  provided  by  plan 
sponsors,  plan  fiduciaries,  service 
providers  to  plans,  plan  participants 
and  beneficiaries,  and  other  interested 
p>ersons  will  aid  it  in  assessing  the  need 
for  issuing  a  regulation  under  the  QEMIO 
provisions  and  the  appropriate  scope 
and  content  of  any  such  regulation.  The 
Department  also  anticip>ates  that » 
regulation  imder  the  QDRO  provisions 
may  have  some  impact  on  the 
interpretation  of  ERISA's  provisions 
relating  to  qualified  medical  child 
support  orders,  which  were  enacted  as 
part  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (OBRA  '93). 
A  regulation  on  the  QDRO  provisions 
would  afiect  participants  and 
beneficiaries  (including  alternate 
payees)  of  certain  pension  benefit  plans, 
as  well  as  the  sponsors  and  fiduciaries 
of  such  plans. 

DATES:  Written  comments  should  be 
received  by  the  Department  of  Labor  on 
or  before  I)ecember  20, 1993. 
ADDRESSES:  Comments  (preferably,  at 
least  six  copies)  should  be  addressed  to 
the  Office  of  Regulations  and 
Interpretations.  Pension  and  Welfare 
Benefits  Administration,  room  N-5669, 


U.S.  Departnnnt  ot  Labor.  Washington. 
DC  20210.  Attention:  QDRO  RFI.  All 
comments  received  will  be  avail^>Ie  for 
public  inspection  at  the  Public 
Disclosure  Room.  Pension  and  Welfare 
Benefits  Administration.  U.S. 
Department  of  Labor,  room  N-5507.  200 
Constitution  Ave.,  NW.,  Washington. 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Hobbs,  Office  of  Regulations 
and  Interpretations,  Pension  and 
Welfare  Benefits  Administration.  U.S. 
Department  of  Labor,  Washington.  DC 
20210.  telephone  (202)  219-7901;  or 
Susan  Rees,  Plan  Benefits  Security 
Division,  Office  of  the  Solicitor.  U.S. 
Department  of  Labor,  Washington.  DC 
20210.  telephone  (202)  219-9141.  These 
are  not  toll-free  numbers 

SUPPlfMENTARY  INFORMATION: 

A.  General 

1 .  QaaUfied  Domestic  Rekitiota  Order 
Provisions 

Section  206(d)(3)  of  Title  I  of  ERISA, 
and  the  related  provisions  of  nctiaa 
414(p)  of  the  Code.t  establish  a  liiiiited 
exception  to  the  prohibitions  against 
assignment  and  aUenation  conUined  in 
ERISA  aectian  206(d)(1)  and  Coda 
section  401(a)(13).z  Under  this  limited 
exception,  a  participant's  benefits  under 
a  pension  plan  may  be  assigned  or 
alienated  pursuant  to  an  order  that 
coiutitutes  a  qualified  domestic 
relations  order  (QDRO)  within  the 
meaning  of  those  provisions.'  Sach 
C^>ROs,  in  addition,  siurive  tbe  federal 
preemption  of  State  law  imposed  by 
ERISA  section  514(a)  by  virtue  <rf  ERISA 
section  514(b)(7].  which  provides  that 


« All  rafaiencM  henia  to  ERISA  taction  206(d)(1) 
shoaM  be  read  to  refer  also  to  Code  MCtisa 
401(8X13).  Similarly,  except  where  iw 
corresponding  prDvision  exists,  all  rtistance*  to 
paragraphs  of  ERISA  section  206(d)(3)  shouU  fa* 
read  to  refer  also  to  the  corresponding  provisions 
of  Code  section  414(p). 

2  The  QDRO  provisions  were  added  to  EREA  »ad 
tlie  Code  by  the  Retirement  Equity  Act  of  MM 
(R£A).  Public  Uw  No.  9S-397,  96  SIM.  t4n  (1W4). 
Section  302(al  of  R£A  provided  that.  ■n«|H  ■■ 
otherwise  provided  in  sections  302  or  3D3.  tfa« 
amendments  made  b>y  R£A  were  applicable  to  plan 
years  beginning  after  December  31,  19B4.  REA, 
Public  Law  Na  98-397.  sections  302. 303.  9«  Sut. 
1426. 1451-1454.  Amendments  wet*  made  to  tta* 
QDRO  provisions  by  the  Tax  Refoim  Act  of  ISW. 
Public  Law  No.  99-514.  section  1898, 100  Stat. 
2085.  2957  (1986);  by  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988,  Public  Law  Na 
100-647.  section  1018(t).  102  SUL  3342.  358* 
(1988);  and  by  tlie  Omnibus  Budget  EaconcilialioB 
Act  of  1989.  Public  Law  Na  101-239.  nctiM 
7841(a),  103  SUL  2106,  2427  (1989). 

>The  QDRO  exception  is  applicabl*  to  pansioa 
plans  that  are  subject  to  the  prohibit  ioo  against 
assignment  and  alienation  contained  in  ERISA 
section  206(d)(1)  and  Code  section  401(a)(13). 
ERISA  section  206(dH3KI').  See  also  Code  sections 
414(p)(9)and(ll). 


section  514(a)  "shall  not  apply  to 
qualified  domestic  relations  orders 
(within  the  meaning  of  section 
206(d)(3)(B)(i))." 

Pursuant  to  the  QDRO  provisions,  a 
plan  administrator  must  determine,  in 
accordance  with  specified  procedures, 
whether  an  order  purporting  to  divide  a 
participant's  benefits  under  a  plan 
meets  the  applicable  requirements  set 
frath  in  section  206(d)(3)  of  ERISA.  If 
the  plan  administrator  determines  that 
the  order  meets  these  requirements  and 
is,  accordingly,  a  QDRO  within  the 
meaning  of  section  206(d)(3),  the  plan 
administrator  must  distribute  the 
assigned  portion  of  the  participant's 
benefits  to  the  alternate  payee  or 
payees  *  named  in  the  order  in 
accordance  with  the  terms  of  the  order. 
An  alternate  payee  named  in  a  QDRO 
must  be  treated  as  a  beneficiary  under 
the  plan  pursuant  to  section 

206(d)(3)a).» 

Subparagraphs  (G)  and  (H)  of  ERISA 
section  206(d)(3)  set  forth  provisions 
relating  to  the  procedures  that  a  plan 
must  establish,  and  a  plan  administrator 
must  observe,  in  determining  whether 
an  order  is  a  qualified  domestic 
relations  order,  and  in  administering  the 
plan  and  the  participant's  benefits 
during  the  period  in  which  the  plan 
administrator  is  making  such  a 
determination.  The  plan's  procedures 
must  be  reasonable,  must  be  in  writing, 
must  require  prompt  notification  and 
disclosure  of  the  procedures  to 
participants  and  alternate  payees  upon 
receipt  of  an  order,  and  must  permit 
alternate  payees  to  designate 
representatives  for  notice  purposes.  In 
addition,  the  plan  administrator  must 
complete  the  determination  process  and 
notify  participants  and  alternate  payees 
of  its  determination  within  a  reasonable 
period  after  receipt  of  the  order." 

Subparagraph  (H)  of  section  206(d)(3) 
provides  specific  procedural  protection 


*  Section  206(d)(3)(K)  defines  the  term  "alternate 
payee"  to  mean  any  spouse,  former  spouse,  child 
or  other  dependent  of  a  participant  who  is 
racogiiized  by  a  domestic  relations  order  as  having 
a  right  to  receive  all,  or  a  portion  of.  the  benefits 
payable  under  a  plan  with  respect  to  such 
participant. 

The  legislative  history  of  this  section  indicates 
tliat  a  QDRO  may,  under  certain  circumstances, 
order  that  payment  be  made  to  an  agent  of  the 
alternate  payee.  See  Staff  of  Joint  Committee  on 
Taxation.  99th  Cong..  2d  Sess..  Explanation  of 
Technical  Corrections  to  tlie  Tax  Reform  Act  of 
1984  and  Other  Recent  Tax  Legislation  222  (Comm. 
PtM  1187). 

■The  Code  contains  no  provision  parallel  to 
ERISA  section  206(d)(3)(J). 

•The  legislative  history  of  REA  speclHcally 
■ntborizes  the  Secretary  of  Labor  to  prescribe 
regulations  defining  what  is  a  reasonable  period  for 
this  purpose.  See  H.R.  Rep.  No.  655,  98tb  Cong..  2d 
Sess.  20  (1984):  and  S.  Rep.  No.  575.  98th  Cong., 
2d  Se«s.  22  (1984). 
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of  a  potential  alternate  payee's  interest 
in  a  participant's  benefits  during  the 
plan's  determination  process  and  for  a 
period  of  up  to  18  months  (the  18- 
month  period)  during  which  the  issue  of 
the  qualifled  status  of  a  domestic 
relations  order  is  being  determined — 
whether  by  the  plan  administrator,  by  a 
court  of  competent  jurisdiction,  or 
otherwise.  During  the  18-month  period. 
a  plan  administrator  must  separately 
account  for  any  amounts  that  would 
have  been  payable  to  the  alternate  payee 
if  the  order  had  been  immediately 
treated  as  a  QDRO  and  must  pay  these 
amounts  (including  any  interest 
thereon)  to  the  alternate  payee  if  the 
order  is  deemed  quaHfled  within  such 
period.  If  the  issue  as  to  whether  the 
order  is  a  QDRO  is  not  resolved  within 
the  18-month  period,  the  plan 
administrator  is  to  pay  such  amounts  to 
the  person  or  persons  who  would  have 
been  entitled  to  the  amounts  if  there  had 
been  no  order.  Any  determination  that 
an  order  is  a  QDRO  which  is  made  after 
the  close  of  the  18-month  period  is  to 
be  applied  prospectively  only.' 

In  addition,  there  is  evidence  that 
Congress  intended  to  permit  plan 
administrators  to  take  additional  steps 
to  protect  an  alternate  payee's  potential 
interest  in  plan  benefits,  where  the  plan 
administrator  is  on  notice  that  rights  to 
such  benefits  are  in  dispute.  The 
Conference  Committee  Report  on  the 
Tax  Reform  Act  of  1986,  in  discussing 
technical  corrections  to  the  QDRO 
provisions,  states: 

[T|he  committee  intends  that  the  plan 
administrator  may  delay  payment  of  benefits 
for  a  reasonable  period  of  time  if  the  plan 
-  administrator  receives  notice  that  a  domestic 
relations  order  is  being  sought.  For  example, 
a  participant  in  a  profit-sharing  plan  which 
is  exempt  from  the  survivor  benefit  rules 
requests  a  lump  sum  distribution  from  the 
plan.  Before  the  distribution  is  made,  the 
plan  administrator  receives  notice  that  the 
participant's  spouse  is  seeking  a  domestic 
relations  order. 

The  plan  administrator  may  delay 
payment  of  benefits. 

H.R.  Conf.  Rep.  No.  841.  99th  Cong.. 
2d  Sess.  n-858  (1986).  See  also  Staff  of 
Joint  Committee  on  Taxation.  99th 
Cong..  2d  Sess..  Explanation  of 
Technical  Corrections  to  the  Tax  Reform 


Act  of  1984  and  Other  Recent  Tax 
Legislation  225  (Comm.  Print  1187).« 

It  a  plan  fiduciary,  acting  in 
accordance  with  the  fiduciary 
responsibility  provisions  of  part  4  of 
title  I  of  ERISA,  treats  an  order  as  a 
QDRO  (or  determines  that  such  an  order 
is  not  qualiHed)  and  distributes  benefits 
in  accordance  with  that  determination, 
paragraph  (1)  of  section  206(d)(3) 
provides  that  the  obligations  of  the  plan 
and  its  fiduciaries  to  the  affected 
participants  and  alternate  f>ayees  with 
respect  to  the  distribution  shall  be 
treated  as  discharged.' 

The  QDRO  provisions  detail  specific 
requirements  that  an  order  must  satisfy 
in  order  to  constitute  a  QDRO.«>  The 
order  must  be  a  "domestic  relations 
order"  issued  pursuant  to  a  State 
domestic  relations  law  (including  a 
community  property  law)  that  relates  to 
the  provision  of  child  support,  alimony 
payments,  or  marital  property  rights  to 
a  spouse,  former  spouse,  child  or  other 
dep>endent  of  a  participant. >>  Section 


'In  this  regard,  the  legislative  history  of  R£A 
explains  that,  if  the  plan  administrator  determines 
that  the  order  is  qualified  after  the  end  of  the  18- 
month  period,  the  plan  is  not  liable  for  payments 
to  the  alternate  payee  for  the  period  before  the  order 
is  determined  to  be  qualified.  The  legislative  history 
also  indicates,  however,  that  an  alternate  payee  may 
have  a  cause  of  action  under  state  law  against  the 
participant  for  any  amounts  paid  to  the  participant 
that  should  have  been  paid  to  the  alternate  payee. 
Sm  S.  Rep.  No.  S7S.  98th  Cong..  2d  Sess.  22  (1984); 
and  H.R.  Rep.  Na  655. 98th  Cong..  2d  Sess.  21 
(1984). 


■The  Joint  Committee  on  Taxation  further 
indicated  that  Congress  intended  to  permit  a  plan 
administrator  to  honor  a  State  court's  restraining 
order,  even  if  the  order  does  not  constitute  a  QDRO. 
The  loint  Committee  on  Taxation  stated:  "Notice  of 
issuance  of  a  stay  during  the  time  an  appeal  is 
pending  is  deemed  to  be  notice  that  the  parties  are 
attempting  to  cure  deficiencies  in  a  domestic 
relations  order.  Further,  the  Congress  intends  that 
a  plan  administrator  will  honor  a  restraining  order 
prohibiting  the  disposition  of  a  participant's 
benefits  pending  resolution  of  a  dispute  with 
respect  to  a  domestic  relations  order." 

Staff  of  Joint  Committee  on  Taxation.  99th  Cong., 
2d  Sess..  Explanation  of  Technical  Corrections  to 
the  Tax  Reform  Act  of  1984  and  Other  Recent  Tax 
Legislation  224-25  (Comm.  Print  1187). 

•There  is  no  parallel  provision  in  section  414{p) 
of  the  Code.  Code  section  4l4(p)(i0)  provides, 
however,  that,  with  respect  to  the  requirements  of 
sulMections  (a)  and  (k)  of  section  401,  section 
403(b),  and  section  409(d).  a  plan  shall  not  be 
treated  as  failing  to  meet  such  requirements  solely 
by  reason  of  payments  made  to  an  alternate  payee 
pursuant  to  a  QORO. 

«>The  Department  has  taken  the  position, 
pursuant  to  section  5  of  ERISA  Procedure  76-1,  that 
it  will  not  ordinarily  issue  advisory  opinions 
addressing  whether  a  particular  order  constitutes  a 
qualified  domestic  relations  order  under  section 
206(d)(3)  because  such  a  determination  requires 
resolution  of  a  number  of  factual  issues,  as  well  as 
the  interpretation  and  application  of  the  provisions 
of  the  plan(s)  to  which  the  order  applies.  The 
issuance  of  this  Request  for  Information  does  not 
reflect  any  change  inthe  Department's  views  on 
this  issue. 

"  In  Advisory  Opinion  90-46A.  dated  December 
4, 1990,  the  Department  concluded  the  term 
"domestic  relations  order"  as  used  in  section 
206(d)(3)(B)(ii)  did  not  include  a  state  probate 
court's  order  recognizing,  on  the  basis  of  state 
community  property  law,  an  estate's  interest  in  the 
pension  benefits  of  the  deceased's  surviving  spouse. 
The  Department  noted  that  Congress  intended  that 
the  QDRO  provisions  would  have  application  in 
those  court  proceedings  conducted  primarily  to 
resolve  domestic  relations  issues  and  would  not  be 
available  to  serve  as  a  mechanism  by  which  a  non- 
participant  spouse's  interest  derived  only  from  state 
conununity  property  law  could  be  enforced  against 
a  pension  plan. 


206(d)(3)(B)(ii).  It  must  create  or 
recognize  the  existence  of  an  alternate 
payee's  right  to  receive  all  or  a  portion 
of  the  benefits  payable  to  a  participant 
under  a  plaji.  Section  206(d)(3)(B)(i). 
Further  it  must  clearly  specify  the  name 
and  last  known  mailing  address  (if  any) 
of  the  participant  and  the  name  and 
mailing  address  of  each  alternate  payee 
covered  by  the  order;  the  amount  or 
percentage  of  the  participant's  benefits 
to  be  paid  by  the  plan(s)  to  each  such 
alternate  payee,  or  the  manner  in  which 
such  amount  or  percentage  is  to  be 
determined;  the  number  of  payments  or 
period  to  which  the  order  applies;  and 
each  plan  to  which  the  order  applies. 
Section  206(d)(3)(C).  An  order  will  fail 
t9  qualify  as  a  QDRO,  however,  if  it 
requires  the  plan  to  provide  any  type  or 
form  of  benefit,  or  any  option,  not 
otherwise  provided  under  the  plan:  to 
provide  increased  benefits  determined 
on  the  basis  of  actuarial  value:  or  to  pay 
benefits  to  an  alternate  payee  that  are 
required  to  be  paid  to  another  alternate 
payee  imder  another  order  previously 
determined  to  be  a  qualified  domestic 
relations  order.'z  Section  206(d)(3)(D). 

An  order  may  provide  for  payments  to 
an  alternate  payee  before  the  participant 
has  separated  htim  service  if  such 
payments  begin  on  or  after  the  date  on 
which  the  participant  attains  (or  would 
have  attained)  his  or  her  "earliest 
retirement  age."  Section  206(d)(3)(E). 
"Earliest  retirement  age"  is  defined  as 
the  earlier  of  (1)  the  date  on  which  the 
participant  is  entitled  to  a  distribution 
under  the  terms  of  the  plan;  or  (2)  the 
later  of  the  date  the  participant  attains 
age  50  or  the  earliest  date  on  which  the 
participant  could  begin  receiving 
benefits  under  the  plan."  Section 
206(d)(3)(E)(ii). 


''The  legislative  history  of  the  QDRO  provisions 
provides  guidance  concerning  the  manner  in  which 
twnefits  may  be  divided  pursuant  to  a  QORO.  It  is 
indicated,  for  example,  that  a  QDRO  may.  but  is  not 
required  to.  provide  that  an  alternate  payee's 
portion  of  a  participant's  benefits  shall  increase  if 
the  participant's  total  accrued  benefits  increase.  See 
H.R.  Rep.  No.  655.  98th  Cong..  2d  Sess.  20  (1984). 
A  QDRO  may  also,  but  is  not  required  to.  provide 
the  alternate  payee  with  a  portion  of  any  subsidy 
to  which  the  participant  may  become  entitled.  See 
S.  Rep.  No.  575,  98th  Cong..  2d  Sess.  21  (1984).  See 
also  S.  Rep.  No.  575.  98th  Cong..  2d  Sess.  21  (1984) 
(stating  general  rule  that  payments  to  an  alternate 
payee  made  before  the  participant  retires  should  be 
calculated  based  only  on  benefits  actually  accrued 
and  not  taking  into  account  any  subsidy  to  which 
the  participant  might  become  entitled):  130  Cong. 
Rec  23486-23487  (1964)  (floor  debate  setting  out 
examples  of  permissible  methods  of  calculating  an 
alternate  payee's  share  and  demonstrating  how  the 
prohibition  against  increased  benefits  should 
operate). 

<>The  Conference  Conunittee  Report  on  the  Tax 
Reform  Act  of  1986.  discussing  this  pAvision, 
explains:  "For  example,  in  the  case  of  a  plan  which 
provides  for  payment  of  benefits  upon  separation 

Contiouad 
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A  QDRO  may  provide  that  the  fonner 
spouse  of  a  participant  shall  be  treated 
as  a  stirviving  spouse  for  purposes  of 
section  205  of  ERISA.  To  the  extent  that 
a  QDRO  so  provides,  the  current  spouse 
of  the  participant  shall  not  be  treated  as 
the  participant's  surviving  spouse  for 
those  purposes.!*  Section  206(d)(3XF). 

2.  Qualified  Medical  Child  Support 
Order  Provisions 

The  Omnibus  Budget  Reconciliation 
Act  of  1993  (OBRA  '93)  amended  Part 
6  of  subtitle  B  of  title  I  of  ERISA  to  add 
a  new  section  609  that  provides,  in  part, 
that  group  health  plans  must  provide 
benefits  with  respect  to  a  child  of  a 
participant  in  accordance  with  the 
applicable  requirements  of  any  qualified 
medical  child  support  order  (QMCSO) 
(hereinafter  collectively  the  QMCSO 
provisions).!*  OBRA  '93  also  amended 
ERnA  section  514  to  provide,  inter  alia. 
that  an  order  that  is  a  QMCSO  within 
me  meaning  of  section  609(a)(2)(A)  shall 
survive  the  preemption  of  state  law 
imposed  by  that  section. >«  The 
Department  notes  that  section  609(e) 
grants  the  Secretary  of  Labor  authority 
to  issue  regulations  under  section  609  of 
ERISA  in  consxdtation  with  the 
Secretary  of  Health  and  Human 
Services. 


(rom  servics  (but  not  bekn  then).  dM  tarliest  date 
on  which  a  QDKO  can  i«quiro  p»yinanU  to  an 
alternate  payee  to  begin  is  the  date  the  participant 
separates  £rom  service.  A  QDRO  could  also  require 
such  a  plan  to  begin  payments  to  an  alternate  payee 
when  the  participaiit  attains  age  SO.  even  if  th* 
participant  has  not  then  separated  from  tarvice." 
H.R.  Coof.  Rep.  No.  S41.  99th  Cong.  2d  Sas*.  D- 
aSS  (1986). 

>«The  legislative  history  of  the  QDRO  provisions 
discusses  the  effisct  of  a  QDRO's  treating  a  fermer 
spouse  as  the  surviving  spouse.  See  S  Rep.  No.  57S, 
98th  Cong..  2d  Sess.  20  (1984)  (indicating  that,  to 
the  extent  that  a  QDRO  provides  that  a  participant's 
current  spouse  shall  not  be  treated  as  his  spouse 
under  the  plan  with  respect  to  benefits  awarded  to 
an  alternate  payee,  the  participant's  current  spouae 
would  have  no  spousal  rights  under  ERISA  section 
205).  130 Cong.  Rec  23486-234*7  (1984)  (floor 
debate  assarting  that  if  a  former  spouse  is  named 
as  alternate  payee,  the  qualified  joint  and  survivor 
annuity  (QJSA)  and  qualified  preretirement 
survivor  annuity  (QPSA)  protections  of  ERISA 
section  206  shall  not  apply  to  the  benefits  awwded 
to  the  alternate  payee,  except  to  the  extent 
consistent  wiUi  the  QDRO):  H.R.  Rep.  No.  659. 98th 
Cong..  2d  Ses*.  19-20  (1984):  and  S.  Rep.  No.  S7S. 
98th  Cong..  2d  Sess.  21  (1984)  (stating  that,  if* 
former  spouse  is  oamed  by  a  QDRO  ae  an  alternate 
payee,  but  the  participant  dies  before  attaining 
earliest  retirement  age  under  the  plan  and  beiore 
the  altemele  payee  receives  payment  of  the 
assigned  portion  of  the  participant's  benefits,  the 
altamate  payee  shall  be  entitled  to  survivor  benefits 
only  to  the  extent  thai  the  QDRO  speciGcaUy 
requires  survivor  benefits  to  be  paid). 

»  ERISA  section  609.  added  by  OBRA  '93.  Poblic 
Uw  Na  103-e».  section  4301(ai  (1993).  Section 
609(a)  relates  to  QMCSOs. 

<«OBRA  '93.  Public  Law  No.  103-66.  sectioo 
4301(c)(4)  (1993)  (amending  ERISA  section 
514(b)(7)). 


The  QMCSO  provisions  of  ERISA 
section  609(a)  were  modelled  in  large 
part  on  the  CJJRO  provisions  and. 
therefore,  contain  many  similar 
requirements.  For  example,  section 
609(a)(5)  imposes  procedural 
requirements  on  the  administrator  of  a 
group  heahh  plan  with  respect  to  any 
medical  child  support  order  received  by 
the  plan  that  are  substantially  similar  to 
the  procedural  requirements  that  a 
pension  plan  administrator  must  follow 
in  determining  whether  a  domestic 
relations  order  constitutes  a  C^IK). 
Because  of  the  similarities  between  the 
QDRO  provisions  and  the  QMCSO 
provisions  and  the  resulting  likelihood 
that  regulations  under  the  QDRO 
provisions  would  affect  the 
interpretation  of  the  QMCSO  provisions, 
the  Department  asks  that  commentators 
consider  these  similarities  in 
formulating  comments  on  the  QDRO 
provisions. 

B.  Comments 

As  described  herein,  the  QDRO 
provisions  impose  numerous  obligations 
on  a  variety  of  parties.  The  QDRO 
provisions  establish  procedures  and 
provide  roles  for  participants,  persons 
seeking  the  status  of  ahemate  payee. 
State  courts  adjudicating  domestic 
relations  laws.  Federal  cotnts  acting 
under  ERISA,  and  plan  administrators. 
The  Department,  in  assessing  the  need 
for  administrative  rulemaking  in  this 
aree,  is  interested  in  information  from 
the  public  on  the  problems,  if  any,  that 
have  arisen  in  interpreting  the  QDRO 
provisions.^'  The  Department  invites 
interested  piarties  to  submit  comments 
that  pertain  to  any  such  problems.  The 
Department  further  invites  interested 
parties  to  submit  their  views  on  the 
extent  to  which  such  problems  could  be 
resolved  through  the  issuance  of 

Tlatory  guidance, 
order  to  assist  interested  parties  in 
responding,  this  Notice  describes 
specific  areas  in  which  the  Department 
is  particnilariy  interested.  The 


17  Pursuant  to  section  206id)(3)(N)  of  ERISA  and 
section  414(pXl2)  of  tfaeCoda.  the  Secretary  of 
Labor  haa  the  authority  to  prvnwlgate  regulation* 
under  section  206(d)(3)  of  ERISA  and  section  ilMpl 
of  the  Cock  after  consultation  with  the  Sacreiary  of 
the  Treasury. 

Pursuant  to  section  401(n)  of  the  Code,  the 
Secretary  of  the  Treasury  also  has  authority  to 
prescribe  rules  or  regulations  as  cnay  be  necessary 
to  coordinate  the  requirements  of  Code  section 
401(a)<13KB)  and  Co<le  section  414(p)  (and  any 
regBlation*  issued  by  the  Secretary  of  Labor 
thereutxler)  with  the  other  provisions  of  Chapter  1 
of  Subtitle  A  of  the  Code.  The  Treasury  Depwtment 
haa  pronnilgaled  certain  regulations  relating  to 
disthfautioBS  pursuant  to  a  QDRO.  See  Trees.  Reg. 
§§  1.401(a)-13(g]:  1.401(a)-20.  QftA  10.  QftA  25(b). 
QUA  27.  QkA  2S.  and  QkA  31:  See  also  Prop.  Traas. 
Reg.  551  401(a)(9)-l.Q*A  H-*;  1.401(aX9>-2.QliA 
7  and  Q&A  11. 


Depertment,  however,  also  requests 
comments  and  suggestions  concerning 
any  other  prt)blems  or  issues  pertinent 
to  the  Department's  assessment  of  the 
possible  need  for  regulatory  guidance  in 
this  area.  M  is  requested  that  tJie  public, 
in  responding  to  specific  questions 
proposed  by  this  Notice,  refer  to  the 
question  number  listed  in  this  Notice. 
Reference  to  the  appropriate  question 
number  will  aid  the  Department  in 
analyzing  sutHnissions. 

Specific  areas  with  respect  to  which 
the  Department  is  interested  include: 

1.  Whether  problems  have  arisen 
relating  to  whether,  and  to  what  extent, 
state  or  federal  law  applies  to  issues 
arising  under  the  QDRO  provisions. 

2.  Whether  fldudaiy  or  other 
problems  have  arisen  relating  to  the 
plan  administrator's  various  duties 
under  the  QDRO  provisions,  including 
providing  information  to  participants 
and  potential  alternate  payees, 
determining  whether  an  order 
constitutes  a  C^RO,  making  such  a 
determination  within  a  "reasonable 
period"  after  receipt  of  the  order, 
protecting  the  plan  from  adverse 
coDsequ«ices  (including  double 
payment  to  participants  and  alternate 
payees),  and  administering  plan  benefits 
that  have  been  divided  pursuant  to  a 
QDRa 

3.  Whether  problems  have  arisen 
relating  to  interpretation  of  the 
particular  requirements  and  limitations 
enumerated  in  ERISA  section  206(d)(3) 
with  respect  to  the  qualified  status  of  a 
domestic  relations  order. 

4.  Whether  proWems  have  arisen 
relating  to  the  procedural  requirements 
established  by  subparagraphs  (G)  and 
(H)  of  section  206(d)(3)  for  the  process 
by  which  a  plan  administrator  must 
determine  whether  a  proposed  order  is 

a  qualified  domestic  relatioiu  order,  and 
for  the  interim  administration  of  the 
plan  and  the  participant's  benefits 
during  the  period  in  which  the  plan 
administrator  is  making  such  a 
determination. 


5.  Whether  problems  have  arisen  in 
determining  whether  rights  and  benefits 
granted  to  an  alfemale  pajree  pursuant 
to  a  C^)RO,  or  pnisuant  to  a  plan's 
provisions,  or  both,  are  consistent  with 
Title  I  of  ERISA  and  the  applicable 
provisions  of  the  Code. 

AU  submitted  comments  will  be  made 
a  part  of  the  record  of  the  proceeding 
referred  to  herein  and  will  be  availaUe 
for  public  inspection. 
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Signed  at  Washington.  DC  this  15th  day  of 
October  1993. 

OlenaBerg, 

Assistant  Secretary  for  Pension  and  Welfare 
Benefits,  U.S.  Department  of  Labor. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Pan  310 

[Docket  Na81N-0106] 
RIN0905-AAO6 

Digestive  Aid  Drug  Products  for  Over- 
ttie-Counter  Human  Use 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  establishing  that  activated  charcoal 
and  certain  other  digestive  aid 
ingredients  for  over-the-counter  (OTC) 
human  use  are  not  generally  recognized 
as  safe  and  effective  and  are 
misbranded.  FDA  is  issuing  this  final 
rule  alter  considering  public  comments 
on  the  agency's  proposed  regulation, 
which  was  issued  in  the  form  of  a 
tentative  final  monograph,  and  all  new 
data  and  information  on  OTC  digestive 
aid  drug  products  that  have  come  to  the 
agency's  attention.  This  final  rule  is  part 
of  the  ongoing  review  of  OTC  drug 
products  conducted  by  FDA. 
EFFECTIVE  DATE:  April  21.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
WiUiam  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-810), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-295-8000. 

SUPPt.EMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  5. 1982  (47 
FR  454).  FDA  published,  under 
§  330.10(a)(6)  (21  CFR  330.10(a)(6)).  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC 
digestive  aid  drug  products,  together 
with  the  recommendati(#ls  of  the 
Advisory  Review  Panel  on  OTC 
Miscellaneous  Internal  Drug  Products 
(the  Panel),  which  was  the  advisory 
review  panel  responsible  for  evaluating 
data  on  the  active  ingredients  in  this 
drug  class.  Interested  persons  were 
invited  to  submit  comments  by  April  5, 
1982.  Reply  comments  in  response  to 
comments  filed  in  the  initial  comment 
period  could  be  submitted  by  May  5, 
1982. 

In  a  document  that  published  in  the 
Federal  Register  on  March  30. 1982  (47 
FR  13385),  the  agency  advised  that  it 
had  extended  the  comment  period  until 
June  4, 1982,  and  the  reply  comment 
period  to  July  5. 1982.  on  the  advance 
notice  of  proposed  rulemaking  for  OTC 
digestive  aid  drug  products  to  allow  for 


consideration  of  additional  data  and 
information. 

In  accordance  with  §  330.10(a)(10). 
the  data  and  information  considered  by 
the  Panel,  after  deletion  of  a  small 
amount  of  trade  secret  information, 
were  placed  on  display  in  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr..  Rockville.  MD 
20857. 

The  agency's  proposed  regulation,  in 
the  form  of  a  tentative  final  monograph, 
for  OTC  digestive  aid  drug  products  was 
published  in  the  Federal  Register  of 
January  29. 1988  (53  FR  2706). 
Interested  persons  were  invited  to  file 
by  March  29. 1988,  written  comments, 
objections,  or  requests  for  oral  hearing 
before  the  Commissioner  of  Food  and 
Drugs  regarding  the  proposal.  Interested 
persons  were  invited  to  file  comments 
on  the  agency's  economic  impact 
determination  by  May  31. 1988.  New 
data  could  have  been  submitted  until 
January  30. 1989.  and  comments  on  the 
new  data  until  March  29, 1989. 

In  a  document  that  published  in  the 
Federal  Register  on  April  19. 1988  (53 
FR  12779).  the  agency  advised  that  it 
had  extended  the  comment  period  until 
May  27, 1988.  to  allow  adequate  time 
for  one  manufacturer  to  fully  evaluate 
information  it  had  recently  received 
from  the  agency  and  to  prepare 
comments  to  the  notice  of  proposed 
rulemaking. 

In  the  Federal  Register  of  November 
7, 1990  (55  FR  46914).  the  agency 
published  a  final  rule  establishing  that 
certain  active  ingredients  that  had  been 
under  consideration  in  a  number  of  OTC 
drug  rulemaking  proceedings  were  not 
generally  recognized  as  safe  and 
effective.  That  final  rule  was  effective 
on  May  7. 1991.  and  included  in 
§  310.545(a)(8)  (21  CFR  310.545(a)(8))  21 
ingredients  that  had  been  under 
consideration  as  part  of  this  rulemaking 
for  OTC  digestive  aid  drug  products. 
In  the  Federal  Register  of  May  10, 
1993  (58  FR  27636),  the  agency 
published  a  final  rule  establishing  that 
certain  additional  active  ingredients  that 
bad  been  under  consideration  in  a 
number  of  OTC  drug  rulemaking 
proceedings  were  not  generally 
recognized  as  safe  and  effective.  That 
final  rule  is  effective  on  November  10, 
1993.  and  included  in  §  310.545(a)(8)(ii) 
83  additional  ingredients  that  had  been 
under  consideration  as  part  of  this 
rulemaking  for  OTC  digestive  aid  drug 
products. 

After  these  two  final  rules  were 
published,  only  two  ingredients 
remained  to  be  evaluated  in  this 
rulemaking:  Activated  charcoal  and 
lactase  enzyme.  The  agency's  action  in 


this  document  completes  the  OTC 
digestive  aids  rulemaking  with  respect 
to  activated  charcoal.  In  this  final  rule, 
the  agency  is  adding  new  paragraph 
(a)(8)(iii)  to  §  310.545  to  establish  that 
activated  charcoal  is  not  generally 
recognized  as  safe  and  effective  and  is 
misbranded  when  present  in  OTC 
digestive  aid  drug  products.  The  agency 
will  publish  its  final  decision  on  the 
status  of  lactase  enzyme  in  OTC 
digestive  aid  drug  products  in  a  future 
issue  of  the  Federal  Register. 

The  agency  stated  in  the  tentative 
final  monograph  (53  FR  2706  at  2709) 
that  at  that  time  no  submissions  had 
been  made  to  the  agency  regarding 
lactase  enzyme  products,  nor  was  the 
agency  aware  of  any  specific  data  that 
would  establish  general  recognition  of 
safety  and  effectiveness  for  this 
ing^ient.  The  agency  acknowledged 
that  lactase  enzyme  is  contained  in  a 
number  of  marketed  products  and  is 
promoted  for  use  as  a  digestive  aid  for 
persons  who  are  intolerant  to  lactose- 
containing  foods.  Although  lactase 
deficiency  can  be  controlled  by 
ingestion  of  a  lactose- free  diet,  the 
agency  stated  that  lactase  enzyme 
products  could  be  potentially  useful  for 
those  persons  who  do  not  wish  to  avoid 
lactose  in  their  diets.  Therefore,  the 
agency  invited  interested  persons  to 
submit  specific  data  and  information 
regarding  the  use  of  lactase  enzyme 
products. 

In  response  to  the  proposed  rule,  two 
manufacturers  submitted  the  results  of 
several  new  studies  to  demonstrate  the 
effectiveness  of  lactase  enzyme  derived 
from  Aspergillus  oryzae  and  A.  niger. 
The  agency  is  currently  reviewing  these 
studies  and  is  awaiting  additional 
information  from  both  manufacturers. 
Accordingly,  in  order  to  complete  this 
rulemaking  with  regard  to  all  other 
conditions  except  lactase  enzyme,  the 
agency  is  not  addressing  the  data 
submitted  on  lactase  enzyme  at  this 
time.  Those  data  will  be  addressed  as 
soon  as  the  agency's  review  is 
completed.  If  the  data  support  the  safety 
and  effectiveness  of  lactase  enzyme,  the 
agency  will  propose  to  establish  a 
monograph  for  OTC  digestive  aid  drug 

f)roducts  at  that  time.  Appropriate 
abeling  will  be  proposed  based  on  the 
results  of  the  studies  being  evaluated.  In 
the  interim,  products  containing  lactase 
enzyme  may  remain  in  the  marketplace 
and  are  not  subject  to  this  final  rule. 

In  the  tentative  final  monograph  for 
OTC  digestive  aid  drug  products  (53  FR 
2706).  &e  agency  did  not  propose  any 
active  ingredient  as  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  However,  the  agency 
proposed  monograph  labeling  in  the 
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event  that  data  were  submitted  that 
resulted  in  the  upgrading  of  any 
ingredient  to  monograph  status.  In  this 
final  rule,  no  active  ingredient  has  been 
determined  to  be  generally  recognized 
as  safe  and  efliective  for  use  in  OTC 
digestive  aid  drug  products.  As  noted 
above,  the  monograph  status  of  lactase 
enzyme  is  still  under  evaluation. 
Therefore,  proposed  subpart  D  of  part 
357  (21  CFR  part  357)  for  OTC  digestive 
aid  drug  products  is  being  held  in 
abeyance  until  the  agency's  review  bf 
lactase  enzyme  is  completed. 

TTiis  final  rule  declares  OTC  digestive 
aid  drug  products  containing  the  active 
ingredient  activated  charcoal  to  be  new 
drugs  under  section  201  (p)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  Act)  (21  U.S.C.  321(p)),  for  which 
an  application  or  abbreviated 
application  (hereinafter  called 
application)  approved  under  section  505 
of  the  Act  (21  U.S.C  355)  and  21  CFR 
part  314  is  required  for  marketing.  In  the 
absence  of  an  approved  application, 
products  containing  activated  charcoal 
for  this  use  also  would  be  misbranded 
under  section  502  of  the  Act  (21  U.S.C. 
352).  In  appropriate  circumstances,  a 
citizen  petition  to  establish  a 
monograph  may  be  submitted  under 
§  10.30  (21  CFR  10.30)  in  lieu  of  an 
application. 

The  OTC  drug  procedural  regulations 
(§  330.10)  now  provide  that  any  testing 
necessary  to  resolve  the  safety  or 
effectiveness  issues  that  formerly 
resulted  in  a  Category  III  classification, 
and  submission  to  FDA  of  the  results  of 
that  testing  or  any  other  data,  must  be 
done  during  the  OTC  drug  rulemaking 
process  before  the  establishment  of  a 
final  monograph.  Accordingly,  FDA 
does  not  use  the  terms  "Category  I" 
(generally  recognized  as  safe  and 
effective  and  not  misbranded), 
"Category  II"  (not  generally  recognized 
as  safe  and  effective  or  mi^randed), 
and  "Category  m"  (available  data  are 
insufficient  to  classify  as  safe  and 
effective,  and  further  testing  is  required) 
at  the  final  monograph  stage.  In  place  of 
Category  I,  the  term  "monograph 
conditions"  is  used;  in  place  of 
Categories  n  or  ID,  the  term 
"nonmonograph  conditions"  is  used. 

In  the  proposed  rule  for  OTC  digestive 
aid  drug  products  (53  FR  2706),  the 
agency  advised  that  it  would  provide  a 
period  of  12  months  after  the  date  of 
publication  of  the  final  monograph  in 
the  Federal  Register  for  relabeling  and 
reformulation  of  digestive  aid  drug 
products  to  be  in  compliance  with  the 
monograph.  Although  data  and 
information  were  submitted  on 
activated  charcoal  in  response  to  the 
proposed  rule,  they  were  not  sufficient 


to  support  monograph  conditions,  and 
no  monograph  is  being  established  at 
this  time.  Therefore,  digestive  aid  drug 
products  that  are  subject  to  this  rule  are 
not  generally  recognized  as  safe  and 
effective  and  are  misbranded 
(nonmonograph  conditions).  In  the 
advance  notice  of  proposed  rulemaking 
(47  FR  454  at  455).  the  agency  advised 
that  conditions  for  OTC  digestive  aid 
drug  products  that  are  not  generally 
recognized  as  safe  and  effective  and  are 
misbranded  would  be  effective  6 
months  after  the  date  of  publication  of 
a  final  rule  in  the  Federal  Register. 
Because  no  OTC  drug  monograph  is 
being  established  for  this  class  of  drug 
products,  the  agency  is  adopting  this  6- 
month  effective  date  for  the 
nonmonograph  conditions  in  this  final 
rule.  This  6-month  effective  date  is  also 
consistent  with  the  effective  dates  for 
the  other  digestive  aid  active  ingredients 
included  in  §  310.545(a)(8).  Therefore, 
on  or  after  April  21. 1994,  no  OTC  drug 
products  that  are  subject  to  this  final 
rule  may  be  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce  unless  they  are  the 
subject  of  an  approved  application. 

In  response  to  the  proposed  rule  on 
OTC  digestive  aid  drug  products,  two 
drug  manufacturers  and  three 
physicians  submitted  comments  on 
activated  charcoal,  and  four  drug 
manufacturers  submitted  comments  on 
lactase  enzyme.  A  request  for  an  oral 
hearing  before  the  Commissioner  of 
Food  and  Drugs  was  received  on  one 
issue.  Copies  of  the  comments  and  the 
hearing  request  received  are  on  public 
display  in  the  Dockets  Management 
Branch  (address  above).  Any  additional 
information  that  has  come  to  the 
agency's  attention  since  publication  of 
the  proposed  rule  is  also  on  public 
display  in  the  Dockets  Management 
Branch. 

The  hearing  request  is  discussed  in 
comment  1.  (see  section  LA.  of  this 
document).  In  proceeding  with  this  final 
rule,  the  agency  has  considered  all 
objections,  requests  for  oral  hearing,  and 
the  changes  in  the  procedural 
regulations.  A  summary  of  the 
comments  and  the  new  data  with  FDA's 
responses  to  them  follows. 

I.  The  Agency's  Conclusions  on  the 
Comments 

A.  Comments  on  Activated  Charcoal 

1.  Two  comments  submitted  data 
(Refe.  1  through  6)  to  support  the  use  of 
activated  charcoal  for  the  treatment  of 
intestinal  distress  related  to  gas.  The 
comments  requested  that  activated 
charcoal  be  included  in  either  the 
monograph  for  OTC  antiflatulent  or 


OTC  digestive  aid  drug  products.  One 
comment  requested  an  oral  hearing 
regarding  inclusion  of  activated 
charcoal  in  the  OTC  antiflatulent 
monograph  if  it  was  found  to  be  a 
Category  I  ingredient  in  the  OTC 
digestive  aid  monograph.  Two  other 
comments  argued  that  activated 
charcoal  was  an  antiflatulent  ingredient 
and  objected  to  its  inclusion  in  the  OTC 
di^tive  aid  monograph. 

The  agency  has  reviewed  the  data  and 
concludes  that  they  are  insufficient  to 
support  the  use  of  activated  charcoal  for 
the  treatment  of  intestinal  distress 
related  to  gas.  Accordingly,  activated 
charcoal  will  not  be  included  in  either 
monograph,  and  a  hearing  is  not 
necessary. 

Jain  et  al.  (Ref.  1)  conducted  a 
randomized,  placebo-controlled, 
double-blind,  crossover  study  in  which 
the  effect  of  activated  charcoal  in 
reducing  gas  in  the  lower  intestinal  tract 
was  evaluated  by  measuring  breath 
hydrogen  levels.  Sixty-nine  healthy 
adults  in  India  and  30  in  the  United 
States  participated  in  the  study.  Serial 
end-expiratory  breath  samples  were 
collected  at  30-minute  intervals  from 
each  subject  for  4»/i  hours.  A  dose  of 
1.040  milligrams  (mg)  of  activated 
charcoal  or  placebo  was  administered 
after  the  first  sample  was  collected  and 
again  1  hour  later.  Lactulose,  the 
substrate  used  to  produce  hydrogen  in 
the  colon,  was  administered  Va  hour 
after  the  first  dose.  Symptoms  of 
bloating,  abdominal  cramps,  and 
diarrhea  were  recorded  for  4  hours.  The 
investigators  reported  that  activated 
charcoal  compared  to  placebo 
significantly  (p  <0.05)  reduced  breath 
hydrogen  levels  and  provided 
symptomatic  relief  (reduced  symptoms 
of  bloating,  abdominal  cramps,  and 
diarrhea).  One  design  problem  with  this 
study  was  that  activated  charcoal  was 
given  before  the  lactulose  (the  substance 
used  to  produce  the  hydrogen). 

In  a  tnple-crossover,  double-blind, 
placebo-controlled  study  (Ref.  2),  Jain  et 
al.  evaluated  the  effects  of  activated 
charcoal,  placebo,  and  simethicone  in 
reducing  gas  in  the  colon  as  measured 
by  breath  hydrogen  levels  in  10  healthy 
subjects.  Results  were  provided  for  nine 
subjects;  one  subject  was  excluded  due 
to  failure  to  produce  hydrogen  gas.  The 
study  design  was  similar  to  that  used  in 
the  first  Jain  et  al.  study  (Ref.  1),  except 
that  8  ounces  (oz)  of  baked  beans  were 
used  as  the  gas-producing  substrate  and 
serial  breath  samples  were  collected  at 
30-minute  intervals  for  7  hours.  The 
beans  were  eaten  30  minutes  after  the 
first  doses  of  either  activated  charcoal, 
simethicone,  or  placebo.  Simethicone 
was  administer^  at  a  dose  of  80  mg  and 
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activated  charcoal  al  1,040  mg.  with 
repeat  doses  given  aftar  1  hoar.  The 
investigators  reported  that  only 
activated  chaicoal  sienificantty  (p 
<0.05)  reduced  breath  hydrogen  levels 
and  reduced  dtdominal  svnptoms 
(bloatine  and  abdominal  diacomfbrt). 
In  a  pLKebo-controUed,  crosaover 
study  (Ref.  3).  Vaxgo.  Onck.  and  Fk>ch 
evaluated  the  eRisct  of  activated 
charcoal  on  breath  hydrogen  leveb  in  12 
subiects  after  a  been  meal  using  a  design 
and  dosage  similar  to  the  |ain  studies. 
A  statistically  significuit  reduction  (p 
<0.05)  in  breath  hydrogm  levels  was 
ibusd  only  at  the  7-hour  (420-ininute) 
collection  period.  Further,  this  study 
only  measured  breath  hydrogen; 
symptoms  of  gas  were  not  evaluated. 

Hall,  Thompson,  and  Stpother  (Ref.  4) 
evaluated  the  efFects  of  activated 
charcoal  on  breath  hydrogen  levels  and 
the  number  of  flatus  events  in  a 
randomized,  double-blind,  placebo- 
controlled,  crossover  study.  Baseline 
data  were   ollected  en  the  number  of 
times  flatus  was  passed  each  hour  for  7 
hours  following  administration  of  a 
normal  meal  (containing  no  known  gas- 
forming  items).  Each  of  the  13  subjects 
in  this  part  of  the  study  also  had  a  bean 
meal  on  two  separate  occasions  (with  a 
period  of  at  least  2  days  between  bean 
meals)  and  recorded  flatus  events  after 
each  bean  meal.  The  subjects  received 
either  582  mg  of  activated  charcoal  or 
placebo  administeTed  immediately  after 
the  bean  meal  and  2  hours  later.  In  an 
additional  test  to  determine  the 
effiectiveness  of  a  smaller  dose,  seven 
subjects  were  given  388  mg  of  activated 
charcoal  only  at  2  hams  after  the  meaL 
In  the  breath  hydrogen  pcntion  of  the 
study,  10  subjects  were  fad  a  normal 
meal  and  10  subjects  were  fed  a  bean 
meaL  The  subjects  fed  the  normal  meal 
were  not  treated.  The  subjects  receiving 
the  bean  r  eal  were  treated  with  either 
582  mg  of  activated  charcoal  or  placebo 
immediately  after  the  meal  and  every  30 
minutes  thereafter  for  a  total  of  6ve 
doses  (2,910  mg  of  activated  charcoal). 

The  mean  number  of  flatus  events  per 
subject  was  almost  three  following  the 
normal  meal  and  14.5  fbllowinc  the 
bean  meal.  When  the  bean  meal  was 
followed  bv  activated  charcoal,  the 
mean  number  of  flatus  events  decreased 
to  less  than  three  (p  <0.001  compared  to 
placebo).  In  the  additional  study 
involving  388  rog  of  activated  charcoal, 
the  mean  nimiber  of  flatus  events  during 
the  first  3  hours  after  the  meal  was 
greater  compared  to  the  subjects  who 
received  582  mg.  However,  there  was  no 
significant  difEraence  between  the  two 
groups  in  the  number  of  flatus  events 
during  the  last  4  hours  of  observation. 
The  authors  explained  this  lack  of 


diflerenoe  on  normal  tnnsiC  time  to  the 
colon  (2  to  3  hours)  and  stated  that  once 
activated  charcoal  reaches  the  colon,  the 
lower  dose  is  also  affcctive  in  reducing 
flatus  events,  bi  the  breath  hydrogen 

Eortion  of  the  study,  the  mean  breath 
ydrogen  concentntiona  were  similar 
for  4  hours  following  the  aonnal  meel 
and  the  bean  meal  foUowred  by  placebo. 
Thereafter,  the  concentrations  increased 
threefold  for  the  next  4  hours. 
Concentrations  following  the  been  meal 
and  activated  charcoal  remained  low 
throughout  the  study  and  after  the  4th 
hour  were  significantly  different  (p 
<0.001)  compared  to  the  bean  meal- 
placebo  poup. 

In  saatbet  study  (ReL  5),  Potter  at  al 
used  in  vitro  and  in  vivo  methods  to 
evaluate  the  ability  of  activated  charcoal 
to  reduce  intestinal  gas  production.  The 
in  vivo  evaluation  involved  a  double- 
blind  study  that  measured  breath 
hydrogen  levels  and  flatus  events  of  10 
healthy  subjects.  Each  subject  was 
studied  on  four  occasions,  twice  with 
placebo  and  twice  with  activated 
diarcoal.  Subjects  wwa  fad  a  been  meal 
followed  by  1 4)00  mg  of  activatod 
charcoal  or  placebo.  Doces  were 
repeated  every  30  minutes  for  a  total  of 
four  doses.  Breath  hydrogen  levels  were 
obtained  at  time  zero  and  every  hour  for 
9  hour*.  Subjects  also  recorded  the 
number  of  times  they  passed  flatus.  The 
investigators  reported  no  significant 
differences  in  breath  hydrogen  levels  or 
the  number  of  flatus  events  between  the 
treatment  and  placebo  groups.  The 
investigators  concluded  that  activated 
charcoal  does  not  reduce  the  volume  of 
bowel  gas. 

Riggs  (Rel  6)  reported  the  results  of 
a  study  involving  a  pretest  and  test 
meaL  Fifty-three  subjects  ate  a  gav 
producing  pretest  meal  and  took  two 
placebo  capsules  upon  onset  of 
symptoms.  Subjects  were  dropped  from 
the  study  if  they  did  not  develop 
symptoms  within  1  hour  ar  if  they 
(kveloped  s3rmptoms  but  responded  to 
the  placebo  medication.  Subsequeatly, 
42  subjects  were  given  a  test  meel 
(identical  to  the  pretest  meal).  At  the 
onset  of  symptoms,  subjects  were 
randomiaiad  to  receive  activated 
charcoal  or  placebo  in  a  blinded 
fashicm.  One  subject  was  dropped  far 
not  having  symptoms  after  consuming 
the  test  meal.  Twenty-one  subjects 
received  activated  charcoal,  and  20 
subjects  received  placaba  Every  30 
minutes  the  subject  could  take  an 
additional  dose,  up  to  a  maximum  of 
four  doses.  The  subjects  rated  the  degree 
of  overall  symptom  relief  as  none,  poor, 
fadr.  gpod,  or  oxoalloiL  lUggs  reported 
that  71  percent  oi  the  sobjacts  who  took 
activated  charcoal  rated  their  relief  (of 


pain  and/or  cramping  ami  overall' 
symptom  reii^  "as  good  to  exceHent," 
as  compared  to  only  35  percent  who 
took  placebo.  Ritgs  noteid,  however,  that 
severe!  factors  (urn  time  to  complete 
relief,  the  percentage  of  subjects  with 
complete  relief  wiubin  2  hours,  and  die 
diiration  of  flatulence)  did  not 
demonstrate  a  statistically  significant 
difference.  Riggs  stated  that  these  factors 
did  ^ow  a  'trend"  favoring  activated 
charcoal,  particularly  when  only  those 
subjects  that  had  a  significant  history  of 
symptoms  were  considmed. 

The  agency  concludes  that  these 
studies  do  not  provide  sufficient 
evidence  to  establish  that  activated 
charcoal  can  be  generally  recognised  as 
safe  and  effective  for  use  as  an  OTC 
antiflatulent  or  digestive  aid.  The 
majority  of  the  stiulies  (Refs.  1  through 
5)  are  not  presented  in  sufficient  detail 
for  an  indepth  agency  review.  The 
statistical  significance  of  the  findings 
cannot  be  verified  because  of  the 
absence  of  individual  subject  data, 
which  have  never  beoi  provided. 
Further,  the  subjects  used  were 
inappropriate  in  most  studies.  The 
agency  considers  it  necessary  that 
studies  be  conducted  in  a  population 
where  all  subjects  have  the  contfition  in 
question,  rather  than  relying  entirely  on 
volunteen  in  which  the  condition  may 
or  may  not  occur.  Riggs  (Ref.  6)  was  the 
only  investigator  that  used  subjects  with 
a  history  of  meal-induced 
gastrointestinal  discomfort.  Although 
Riggs  used  the  correct  type  (rf  subjects, 
the  sample  size  was  too  small  to 
demonstrate  a  clinically  important 
difference. 

Regarding  this  sample  size,  the 
comment  stated  that  a  sample  size  of  21 
subjects  in  each  group  provides  90- 
percent  power  for  detecting  a  clinically 
important  difference.  However,  the 
agency  maintains  that  to  obtain  a  90- 
percent  power  at  a  0.09  level  (two- 
sided),  the  sample  size  should  be 
approximately  80  sufaiects  per  ^twp.  If 
the  number  were  doubled  as  a 
precaution,  as  stated  in  the  protocol,  the 
final  sample  size  would  be  160  subjects 
per  group.  The  stiidy  included  21 
subjects  in  the  activated  charcoal  ptmp 
and  20  subjects  in  the  placebo  groupi 

The  study  (without  mvoking 
considerations  of  interim  analyses  and 
multiple  comparisons)  was  negative  for 
its  primary  prestated  andpoinls.  While 
numerically  these  results  are  m  the  ri^t 
direction,  the  study  was  too  small  taba 
definitive.  Issues  such  as  interim 
analyses,  multiple  canapariaoDS.  and 
unsi>ecified  subsaCting  most  be 
coasidarad.  With  those  considerations, 
tfao  findings  in  the  Riggs  study  at  best 
might  help  plan  additional  studies: 
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however,  they  do  not  change  the 
outcome  of  this  negative  trial. 

Finally,  additional  data  are  needed  to 
establish  the  dosage  range,  dosage 
intwval.  or  dosage  duration,  hi  addition, 
data  would  be  needed  to  establish 
whether  subsequent  dosing  is  needed 
because  colon  gas  will  eventually 
dissipate  without  treatment.  Because  the 
submitted  data  are  inadequate  to 
establish  the  effectiveness  of  activated 
charcoal  for  the  relief  of  symptoms  of 
intestinal  distress  related  to  gas, 
activated  charcoal  is  not  a  monograph 
ingredient 

The  ^ncy's  detailed  comments  and 
evaluation  of  the  above  data  are  on  file 
in  the  Dockets  Management  Branch 
(Ria&.  7. 8,  and  9). 

KBiltlCUGn 
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Jouma]  of  Gastroenterology,  81:532-535, 
1966. 

(2)  Jain,  N.K.,  V.P.  Patel.  and  C 
Pitchunaoni,  "Activated  Charcoal, 
Simethicone,  and  Intestinal  Gas:  A  Double- 
Blind  Study."  Annals  of  Internal  Medicine, 
105:61-«2, 1986. 

(3)  Vaigo,  D.,  L  Ozlck.  and  M.H.  Floch, 
"The  Effect  of  Activated  Charcoal  on  Breath 
Hi  Concentration  in  Subjects  With  Low  and 
High  Baseline  Hi  Production,"  Comment  No. 
CPl.  Docket  No.  81N-0106.  Dockete 
Management  Branch. 

(41  Hall,  RG.,  H.  Thompson,  and  A. 
Strother,  "EHects  of  Orally  Administered 
Activated  Charcoal  on  Intestinal  Gas,"  The 
American  College  ofGastwenterolog/. 
75:192-196, 1981. 

(51  Potter,  T..  C  EUis,  and  M.  Levitt, 
"Activated  Charcoal:  In  Vivo  and  In  Vitro 
Studies  of  Effect  on  Gas  Formation," 
Gastroenterology,  68:620-624, 1985. 

(6)  Rlggs.  M.W.,  "Activated  Charcoal 
Study,  Final  Report,"  copy  included  in 
Comment  No.  CP2.  Docket  No.  81N-0106, 
Dockets  Management  Branch. 

(7)  Utter  from  W.E.  Gilbertson.  FDA,  to  J. 
Geils,  Requa,  Inc.,  Coded  LETl.  Docket  Na 
81N-0106,  Dockets  Management  Branch. 

(8)  Letter  from  W.E  Gilbertson,  FDA,  to  J. 
L  Geils,  Requa  Inc.  Coded  LET5.  Docket  No. 
81N-0106,  DockeU  Management  Branch. 

(9)  Letter  from  W.E.  Gilbertson,  FDA.  to 
W.R.  Weaver,  Gulf  Bio-Systems,  Inc..  Coded 
ANSI,  Docket  Na  81N-0106.  Dockets 
Management  Branch. 

2.  Two  comments  stated  that  activated 
charcoal  could  be  placed  in  either  the 
digestive  aid  monograph  or  the 
antiflatulent  monograph  because  the 
indications  for  ingredients  covered  by 
both  monographs  are  strikingly  similar. 
One  of  the  comments  stated  that  there 
is  very  httle  difference  between  the 
indications  proposed  in  the  digestive 
aid  tentative  fiiul  monograph  (i.e..  "for 
relief  of  symptoms  of  gastrointestinal 
distress  such  as  *  *  *  fullness, 


pressure,  bloating,  or  stuffed  feeUng." 
(optional:  "commonly  referred  to  as 
gas.")  (optional:  "pain."  and/or 
"cramping,")  "which  occur(s)  after 
eating,")  (53  FR  2706  at  2713))  and  the 
indications  proposed  in  the  amendment 
to  the  antiflatulent  final  monograph 
(i.e.,  "alleviates"  or  "relieves"  *  •  • 
"bloaUng."  "pressure."  "fuUness."  or 
"stufiied  feeUng"  "commonly  referred  to 
as  gas,"  (53  FR  2716  at  2717)).  The 
comment  stated  that  the  only  apparent 
difference  is  that  the  digestive  aid 
indication  associates  the  symptoms  of 
gas  with  the  consumption  of  rood, 
whereas  the  antiflatulent  indication . 
does  not.  The  comment  contended  that 
this  approach  does  not  make  scientific 
sense  because  the  symptoms  of 
gaseousness  are  almost  always 
associated  with  the  ingestion  of  a 
symptom-provoking  meal.  The  comment 
argued  that  consumers  will  become 
confused  because  antiflatulent  drug 
products  are  able  to  use  the  term 
"antigas"  and  digestive  aid  products 
cannot,  even  though  "antigas"  may  be 
the  best  term  to  describe  the 
symptomatic  relief  provided  by 
activated  charcoal.  The  comment 
requested  that  FDA  allow  the  term 
"antigas"  as  an  alternative  statement  of 
identity  to  "digestive  aid"  because 
"antigas"  is  the  most  accurate  and 
recognizable  term  describing  the 
symptomatic  reUef  provided  by 
activated  charcoaL 

The  agency  has  considered  activated 
charcoal  in  both  the  antiflatulent  and 
the  digestive  aid  drug  products 
rulemakings.  The  data  submitted  to  both 
rulemakings  were  found  to  be 
insufficient  to  classify  activated 
charcoal  as  a  monograph  ingredient  for 
either  of  these  uses.  Accordingly, 
because  activated  charcoal  is  not  being 
included  in  either  monograph,  the 
agency  does  not  need  to  address  the 
statement  of  identity  for  this  ingredient 
Should  activated  charcoal  achieve 
monograph  status  in  the  future,  the 
agency  will  address  its  statement  of 
identity  at  that  tim& 

B.  Comments  on  Testing  Digestive  Aid 
Ingredients 

3.  Two  comments  stated  that  FDA 
shoiUd  provide  clinical  protocol  design 
criteria  appropriate  for  OTC  digestive 
aid  drug  products.  The  first  comment 
stated  that  the  agency  had  greatly 
modified  the  approach  recommended  by 
the  Panel  for  the  digestive  aid  drug 
category.  The  comment  was  concerned 
that  the  agency  had  not  pubUdied 
alternative  guidelines  to  clarify  how  a 
sponsor  should  go  about  investigations 
to  obtain  Category  I  labeling  claims. 


The  second  comment  stated  that  if  the 
agency  wanted  to  be  helpful  in  this  area 
it  should  clearly  articulate  protocol 
standards  and  criteria  that  can  be 
commented  upon,  revised  if  necessary, 
and  then  followed.  The  comment 
expressed  dissatisfaction  with  certain 
testing  criteria  provided  at  the  March  8, 
1988,  meeting  (Ref.  1).  The  comment  felt 
that  the  criteria  were  not  applicable  to 
OTC  drug  products  designed  to  provide 
symptomatic  relief  for  self-limiting 
conditions,  but  rather  were  applicable  to 
"new  drugs"  designed  to  treat  serious, 
chronic,  and  organic  disease.  The 
comment  stated  that  the  public  and  the 
industry  are  unaware,  as  a  whole,  of 
what  testing  criteria  are  or  are  not 
acceptable.  The  comment  argued  that  if 
the  agency  does  not  know  or  cannot 
articulate  what  label  claims  it  will 
permit  or  the  protocol  criteria  it  would 
require  to  gain  Category  I  status  as  a 
digestive  aid,  it  is  quite  clearly 
preventing  the  industry  from  ever 
achieving  this  goal.  The  comment 
requested  that  the  agency  waive  its 
general  policy  of  not  publishing  testing 
guidelines  in  tentative  final  monographs 
and  officially  state  and  notify  the 
pubUc,  through  a  written  guideline  in  a 
revision  to  the  digestive  aid  tentative 
final  monograph,  as  to  its  proposed 
protocol  design  criteria  to  obtain 
Category  I  status  for  OTC  digestive  aid 
ingredients. 

The  Panel  provided  fairly  extensive 
testing  guidelines  in  its  report  on  OTC 
digestive  aid  drug  products  (47  FR  454 
at  485  through  486).  The  Panel 
recognized  that  a  generally  accepted 
protocol  for  the  testing  of  drug  products 
used  for  the  treatment  of  symptoms  of 
intestinal  distress  was  not  available. 
Further,  because  of  the  several 
categories  of  drugs  marketed  for  the 
relief  of  these  symptoms  and  the 
different  mechanisms  of  these  drugs,  the 
Panel  realized  that  it  was  unlikely  that 
a  single  protocol,  which  would  be 
appropriate  for  all  of  these  drugs,  could 
be  developed.  The  Panel  did  not  attempt 
to  pnxluce  such  a  protocol.  However, 
the  Panel  believed  that  there  were 
important  issues  that  must  be 
considered  to  ensiue  proper  evaluation 
of  these  drugs,  and  it  developed 
guidelines  to  aid  investigators  in 
designing  effectiveness  tests.  The  Panel 
suggested  that  deviations  from  these 
guidelines  be  discussed  with  the 
appropriate  FDA  personnel  prior  to 
initiation  of  a  study. 

The  agency  did  not  address  testing 
guidelines  in  its  proposed  rule  on  OTC 
digestive  aid  drug  products  (53  FR  2706 
at  2712)  and  is  not  providing  specific 
testing  guidelines  in  this  document  In 
revising  the  OTC  drug  review 
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procedures  rakting  to  Catosecy  in 
ingrediflnts.  published  in  tW  FWaral 
RegialOT  of  Septamber  29. 1981  (4«  FR 
47730),  the  agency  announced  its  policy 
tbe<  tentative  final  aad  final 
monograpln  will  not  include 
recommended  testing  guidehses  for 
conditions  that  industry  wishes  to 
upgrade  to  monograph  status.  In  the 
same  issue  of  the  Federal  Rcgisia-  (46 
FR  47740).  the  agency  published  a 
policy  statement  concBrning  the 
subniiasion  and  review  of  protocols  to 
evaluate  an  ingredient  or  conditian  in 
the  ore  drug  review.  The  agency  has 
stated  that  it  will  meet  with 
manufacturers,  at  their  request,  to 
discuss  protocols  and  other  testing 
issues  invo. .  ing  conditions  that 
industry  is  intsrested  in  upgrading  and 
to  ad\'ise  industry  on  the  adiaquacy  of 
proposed  testing  protocols. 

The  March  8. 1968.  meeting  (Ref.  1) 
referred  to  by  the  comment  involved  a 
discussion  of  clinical  data  submitted  to 
establish  the  effectiveness  of  an 
ingredient  for  OTC  digestive  aid  or 
antiflatulent  use.  The  agency's  view  was 
that  the  data  %vere  insufficient  to  justify 
the  dosage  range,  interval,  or  duration 
and  the  indications  requested  by  the 
comment.  The  meeting  included  a 
discussion  of  the  patient  population  to 
be  used  in  any  future  studies.  The  data 
from  the  studies  and  the  agency's 
minutes  of  this  meeting  are  included  as 
part  of  the  public  administrative  file  for 
this  rulemaking  and  can  be  obtained  by 
any  interested  manufacturer  who  wishes 
to  ascertain  the  agency's  views.  Based 
on  this  opc"  public  record  and  the 
agency's  willinpiess  to  review  testing 
protocols,  the  agency  sees  no  need  to 
develop  protocol  design  criteria  throng 
notice  and  comment  rulemaking. 

RefiBrenoe 

(1)  Comment  Na  MMt.  Docket  No.  8lN- 
0106,  OodLets  Maoagemeai  Branch. 

C.  Ck)mments  on  LcAeling 

3.  Several  comments  discussed 
proposed  labeling  for  OTC  digestive  aid 
drug  products.  Because  no  active 
ingredients  have  been  classified  as  a 
monograph  condition  in  this  final  rule 
for  (TTC  digestive  aid  drug  products,  the 
agency  is  not  addressing  the  conunents' 
requests  at  this  time.  In  the  future, 
should  a  monograph  be  estahUshed  for 
this  class  of  OTC  drug  products,  the 
agency  will  consider  labeling 
recommencfntions,  such  as  those  made 
by  the  conu^ients,  at  that  time. 

n.  The  Afency*!  Fiaal  Coodusions  on 
OTC  Digestive  Aid  Dmg  Products 

At  this  time,  the  agency  has 
determined  that  no  active  ingredient  has 


been  found  to  be  generally  recognized  as 
safe  and  efiective  and  not  misbranded 
for  use  as  an  OTC  digestire  aid. 

In  the  Federal  Register  of  November 
7. 1990  (55  FR  46914),  the  agency 
published  a  final  rule  establishing  that 
21  active  ingredients  for  OTC  di^stive 
aid  use  were  not  generally  recomized  as 
safe  and  effective.  That  final  rale  was 
effective  on  May  7, 1991.  and  listed  21 
ingredients  in  §  310.545(a)(8)  (currently 
designated  as  §  310.545(a)(8)(i)).  In  the 
Federal  Register  of  May  10. 1993  (58  FR 
27636).  the  agency  published  a  final 
rule  establi^ng  that  83  additional 
active  ingredients  for  OTC  digestive  aid 
use  were  not  generally  recognized  as 
safe  and  effective.  That  final  rule  is 
effective  on  November  10. 1993.  and 
lists  the  83  ingredients  in  paragraph 
(a)(8)(ii).  In  this  final  rule,  the  agency  is 
adding  new  paragraph  (a)(8)(iii)  to 
§  310.545  to  include  activated  charcoaL 
This  final  rule  expands  the  list  of 
nomnonograph  ingredients  and 
establishes  that  any  OTC  digestive  aid 
drug  product  containing  activated 
charcoal  is  not  generally  recognized  as 
safe  and  effective.  Therefore,  activated 
charcoal,  when  labeled,  represented,  or 
promoted  for  OTC  use  as  a  digestive  aid. 
is  considered  nonmonograpb  and 
misbranded  under  section  502  of  the  act 
and  is  a  new  drug  under  section  201(p) 
of  the  act,  for  which  an  approved 
application  under  section  505  of  the  act 
and  21  CFR  part  314  of  the  regulations 
is  required  for  mariieting.  In  appropriate 
circumstances,  a  citizen  petition  to 
establish  a  monograph  may  be 
submitted  under  §  10.30  in  lieu  of  an 
application.  In  conclusion,  any  OTC 
digestive  aid  drug  product  containing 
any  of  the  105  ingredients  listed  in 
§  310.545(aM8)  that  is  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce 
after  the  applicable  effective  date  in  this 
paragraph  is  subject  to  regulatory  action. 

No  comments  were  received  in 
response  to  the  agency's  request  for 
specific  comment  on  the  econamic 
impact  of  this  rulemaking  (53  FR  2706 
at  2713).  The  agency  has  examined  the 
economic  consequences  of  this  final 
rule  in  conjunction  with  other  rules 
resulting  from  the  OTC  drug  review.  In 
a  notice  published  in  the  Fsieral 
Ragiater  of  February  8. 1963  (48  FR 
5806),  th«  agency  announced  the 
availability  at  an  assessment  of  these 
economic  impacts.  The  assessment 
determined  that  the  ctnnbined  impacts 
of  all  the  rules  resulting  horn  the  OTC 
drug  review  do  not  constitute  a  major 
rule  accorduigto  the  criteria  estahHshed 
by  Executive  Order  1Z291.  The  agency 
therefore  concludes  that  no  one  ot  these 
rules,  inckxhng  this  fiiul  rule  for  OTC 


digestive  aid  drag  producU,  Is  a  major 
rule. 

The  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  significant 
economic  impact  on  a  sobstantial 
number  of  small  entities  as  defined  in 
the  Reguktwy  FlexiUfity  Act  (Pub.  L. 
96-3S4).  That  assessment  included  a 
discretionary  regulatory  flexibility 
analysis  in  tito  event  that  an  individual 
rule  mi^t  impose  an  unusual  or 
disproportionate  impact  on  smid) 
entities.  However,  this  particular 
rulemaking  for  OTC  digestive  aid  drug 
products  is  not  expected  to  pose  such  an 
impact  on  small  businesses.  As  noted 
above,  two  earber  final  rules  established 
that  a  total  of  104  active  ingredients 
used  in  OTC  digestive  aid  drug  products 
were  nonmonograpb  ingredients.  This 
final  rale  covers  one  additional 
ingredient:  Activated  charcoaL  The 
agency  is  aware  of  only  a  few  products 
that  contain  this  for  OTC  digestive  aid 
use.  Based  on  the  limited  number  of 
affected  products,  the  agency  certifies 
that  this  final  rale  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  agency  has  determined  under  21 
CFR  25.24(cU6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
ciunulaUvely  have  a  ai^ficant  effect  on 
the  human  environment  Therefore. 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  310 

Administrative  practice  and 
procedure.  Drags.  Labeling.  Medical 
devices,  Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drags,  21  CFR  part  310  is 
amended  as  follows: 

PART  310-NEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  firilows: 

Authority:  Sees.  201.  301.  501. 502.  503. 
505.  506.  507.  512-516.  520,  601U).  701.  704, 
705.  706  of  the  Federal  Food.  Drug,  and 
Comietic  Act  (21  U.&C  331.  331,  351,  352, 
353,  355,  35«,  357,  360b-300f.  3W|.  36Ua). 
371. 374,  375,  378);  leca.  215. 3tl.  302(s). 
351, 354-^60F  of  the  PuUic  Heakh  Service 
Act  (42  U.&C  21«.  241. 242(a).  262.  2«3b- 
263n). 

2.  Section  310.545  is  amended  by 
adding  paragraph  MftMiii);  by  adding 
and  reserving  pengrsphs  (d)(16) 
through  (d)(20):  by  adding  paragraph 
(d)(21);  and  by  revisiag  the  introductory 
text  of  paragraph  (d)  to  read  as  follows: 
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1310.545  Drug  producto  contatning  certain 
actlvt  Ingredients  offered  over-the-counter 
(OTC)  for  certain  use*. 

(a)*  •  • 
(8)»  •  • 
(iii)  Charcoal,  activated 

(d)  Any  OTC  drug  product  that  is  not 
in  compUance  with  this  section  is 


subject  to  regulatory  action  if  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce 
after  the  dates  specified  in  paragraphs 
(d)(1)  through  (d)(21)  of  this  section. 


(21)  April  21. 1994.  for  products 
subject  to  paragraph  (a)(8)(iii)  of  this 
section. 

Dated:  September  3. 1993. 
Michael  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
|FR  Doc  93-25841  Filed  10-20-93:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  310  and  347 

[Docket  No.  78N-021A1 

RtNOOOS-AAM 

SIlin  Protectant  Drug  Products  for 
Over-ttte-Counter  Human  Use; 
Astringent  Drug  Products 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION;  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  in  the  form  of  a  final  monograph  for 
over-the-counter  (OTC)  sltin  protectant 
drug  products  and  establishing 
conditions  under  which  OTC  astringent 
drug  products  are  generally  recognized 
as  safe  and  effective  and  not 
misbranded.  FDA  is  issuing  this  final 
rule  after  considering  public  comments 
on  the  agency's  proposed  regulation, 
which  was  issued  in  the  form  of  a 
tentative  final  monograph,  and  all  new 
data  and  information  on  OTC  astringent 
drug  products  that  have  come  to  the 
agency's  attention.  This  final 
monograph  is  part  of  the  ongoing  review 
of  OTC  drug  products  conducted  by 
FDA. 

EFFECTIVE  DATE:  October  21, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson.  Center  for  Drug 
Evaluation  and  Research  (HFD-810). 
Food  and  Drug  Administration,  7520 
Standish  Place,  Rockville,  MD  20855. 
301-594-5000. 

SUPPt-EMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  7. 1982 
(47  FR  39412  and  39436),  FDA 
published,  under  §  330.10(a)(6)  (21  CFR 
330.10(a)(6)),  advance  notices  of 
proposed  rulemaking  for  OTC  external 
analgesic  drug  products  and  OTC  skin 
protectant  drug  products.  The  agency 
also  reopened  the  administrative 
records  for  these  rulemakings  to  allow 
for  consideration  of  the  reports  and 
recommendations  on  OTC  astringent 
drug  products  prepared  by  the  Advisory 
Review  Panel  on  OTC  Miscellaneous 
External  Drug  Products  (Miscellaneous 
External  Panel),  which  was  the  advisory 
review  panel  responsible  for  evaluating 
data  on  the  active  ingredients  used  as 
astringents.  Interested  persons  were 
invited  to  submit  comments  by 
December  6, 1982.  Reply  comments  in 
response  to  comments  filed  in  the  initial 
comment  period  could  be  submitted  by 
January  5, 1983. 


In  accordance  with  §  330.10(a)(10). 
the  data  and  information  considered  by 
the  Panel,  after  deletion  of  a  small 
amount  of  trade  secret  information, 
were  placed  on  display  in  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr..  Rockville,  MD 
20857. 

In  the  Federal  Register  of  February 
15. 1983  (48  FR  6820).  the  agency 
published  a  notice  of  proposed 
rulemaking  for  OTC  skin  protectant 
drug  products.  The  agency  issued  this 
notice  after  considering  the  report  and 
recommendations  of  the  Advisory 
Review  Panel  on  OTC  Topical 
Analgesic,  Antirheumatic.  Otic.  Bum. 
and  Sunburn  Prevention  and  Treatment 
Drug  Products  (Topical  Analgesic  Panel) 
and  public  comments  on  an  advance 
notice  of  proposed  rulemaking  that  was 
based  on  those  recommendations. 
Interested  persons  were  invited  to 
submit  comments  by  April  18. 1983. 
new  data  by  February  15, 1984.  and 
comments  on  the  new  data  by  April  16. 
1984. 

The  agency's  proposed  regulation,  in 
the  form  of  a  tentative  final  monograph, 
for  OTC  skin  protectant  drug  products 
used  as  astringents  was  published  in  the 
Federal  Register  of  April  3. 1989  (54  FR 
13490).  Interested  persons  were  invited 
to  file  by  June  2. 1989,  written 
comments,  objections,  or  requests  for 
oral  hearing  before  the  Commissioner  of 
Food  and  Drugs  regarding  the  proposal. 
New  data  could  have  been  submitted 
until  April  3, 1990.  and  comments  on 
the  new  data  until  June  4. 1990. 
Interested  persons  were  invited  to  file 
comments  on  the  agency's  economic 
impact  determination  by  August  1. 
1989. 

The  agency  stated  in  the  proposal  that 
it  had  determined  that  the  external 
analgesic  and  skin  protectant  uses  of 
OTC  astringent  drug  products  are  so 
closely  related  that  it  would  not  serve 
the  public  interest  to  proceed  with  two 
separate  rulemakings  for  the  same 
ingredients.  Accordingly,  the  agency 
proposed  to  combine  the  rulemakings 
for  the  external  analgesic  and  skin 
protectant  uses  of  OTC  astringent  drug 
products  and  to  place  the  monograph 
for  these  products  in  the  OTC  skin 
protectant  monograph.  Final  agency 
action  occurs  with  the  publication  of 
this  final  monograph,  which  is  a  final 
rule  establishing  a  monograph  for  OTC 
skin  protectant  drug  products  used  as 
astringents. 

The  OTC  drug  procedural  regulations 
(21  CFR  330.10)  provide  that  any  testing 
necessary  to  resolve  the  safety  or 
effectiveness  issues  that  formerly 
resulted  in  a  Category  m  classification, 


and  submission  to  FDA  of  the  results  of 
that  testing  or  any  other  data,  must  be 
done  during  the  OTC  drug  rulemaking 
process  before  the  establishment  of  a 
final  monograph.  Accordingly.  FDA 
does  not  use  the  terms  "Category  I" 
(generally  recognized  as  safe  and 
effective  and  not  misbranded), 
"Category  11"  (not  generally  recognized 
as  safe  and  effective  or  misbranded). 
and  "Category  HI"  (available  data  are 
insufficient  to  classify  as  safe  and 
effective,  and  further  testing  is  required) 
at  the  final  monograph  stage.  In  place  of 
Category  I.  the  term  "monograph 
conditions"  is  used;  in  place  of 
Categories  II  or  III,  the  term 
"nonmonograph  conditions"  is  used. 
In  the  proposed  regulation  for  OTC 
skin  protectant  drug  products  used  as 
astringents  (54  FR  13490),  the  agency 
advised  that  the  conditions  under  which 
the  drug  products  that  are  subject  to  this 
monograph  would  be  generally 
recognized  as  safe  and  effective  and  not 
misbranded  (monograph  conditions) 
will  be  effective  12  months  after  the 
date  of  pubfication  in  the  Federal 
Register.  Therefore,  on  or  after  October 
21, 1994,  no  OTC  drug  product  that  is 
subject  to  the  monograph  and  that 
contains  a  nonmonograph  condition, 
i.e.,  a  condition  that  would  cause  the 
drug  to  be  not  generally  recognized  as 
safe  and  effective  or  to  be  misbranded. 
may  be  initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  unless  it  is  the  subject  of  an 
application  or  abbreviated  application 
(hereinafter  called  application) 
approved  under  section  505  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  355)  and  21  CFR  part 
314.  Further,  any  OTC  drug  product 
subject  to  this  monograph  that  is 
repackaged  or  relabeled  after  the 
effective  date  of  the  monograph  must  be 
in  compliance  with  the  monograph 
regardless  of  the  date  the  product  was 
initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce.  Manufacturers  are 
encouraged  to  comply  voluntarily  with 
the  monograph  at  the  earliest  possible 
date. 

In  response  to  the  proposed  rule  on 
OTC  skin  protectant  drug  products  used 
as  astringents,  two  manufacturers 
submitted  comments.  Copies  of  the 
comments  are  on  public  display  in  the 
Dockets  Management  Branch  (address 
above).  Any  additional  information  that 
has  come  to  the  agency's  attention  since 
publication  of  the  proposed  rule  is  also 
on  public  display  in  the  Dockets 
Management  Branch. 

All  "OTC  Volumes"  dted  throughout 
this  document  refer  to  the  submissions 
made  by  interested  persons  pursuant  to 
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the  call-for-data  notices  published  in  the 
Federal  Register  of  November  16. 1973 
(38  FR  31697)  and  August  27. 1975  (40 
FR  38179)  or  to  additional  information 
that  has  come  to  the  agency's  attention 
since  publication  of  the  notice  of 
proposed  rulemaking.  The  volumes  are 
on  public  display  in  the  Dockets 
Management  Branch. 

I.  The  Agency's  Conclusions  on  the 
Comments 

A.  Comment  on  Ferric  Subsulfate 

1 .  One  comment  submitted 
information  (Refs.  1  through  32)  to 
support  both  OTC  and  professional  use 
of  ferric  subsulfate  solution  (Monsel's 
Solution)  as  an  astringent.  The  comment 
suggested  consumer  use  as  an 
astringent/hemostatic  agent  to  arrest 
bleeding  caused  by  minor  surface  cuts 
and  grazes;  professional  use  would  be  to 
arrest  bleeding  of  superficial  skin 
wounds  resulting  from  minor  surgical 
procedures,  such  as  biopsies  and 
curettage.  The  comment  requested  an 
oral  hearing  if  the  agency  found  the 
information  to  be  inadequate. 

The  agency  finds  the  information 
submitted  by  the  comment  insufBcient 
to  include  ferric  subsulfate  solution  in 
the  final  monograph  as  a  topical 
astringent  for  either  consumer  or  health 
professional  use. 

Most  of  the  references  provided  refer 
to  the  use  of  ferric  subsulfate  solution  as 
a  hemostatic  agent/styptic  by  medically 
trained  health  professionals  in  a  clinical 
setting  after  biopsies,  minor  surgery, 
and  other  procedures  causing  minimal 
bleeding.  None  of  the  data  provided 
suggest  that  a  product  containing  ferric 
subsulfate  as  an  astringent/hemostatic 
agent  has  ever  been  used  or  could  be 
safely  used  by  consumers.  Further,  the 
agency  is  not  aware  of  any  other  data 
that  show  safety  or  effectiveness  for 
OTC  use  by  consumers.  Therefore,  the 
agency  has  no  basis  to  include  ferric 
subsulfate  as  an  astringent  for  OTC 
consumer  use  in  this  monograph. 
Regarding  professional  use,  the 
references  suggest  that  there  are 
undesirable  side  effects  and  safety  risks 
associated  with  using  ferric  subsulfate 
solution  to  arrest  bleeding  due  to  minor 
surgical  procedures.  Several  references 
include  reports  of  ferric  subsulfate 
solution  pigmenting  the  skin.  Larson 
(Ref.  1)  states  that,  although  not 
common,  pigmentation  of  the  skin  may 
result  from  sideroblast  deposits  or  from 
stimulation  of  melanocytes.  Larson  adds 
that  ferric  subsulfate  has  a  long-lasting 
cytotoxic  effect  that  may  make 
subsequent  histologic  examination  of 
tissue  difficult.  Olmstead.  Lund,  and 
Leonard  (Ref.  2)  consider  ferric 


subsulfate  a  histologic  nuisance  and 
discourage  its  use  following  biopsies  of 
pigmented  lesions  or  tumors  that  may 
present  diagnostic  difficulties.  They 
claim  ferric  subsulfate  promotes 
artifacts  that  can  be  troublesome  to  the 
pathologist  if  rebiopsy  of  a  lesion  is 
necessary,  adding  that  ferric  subsulfate 
may  distort  or  obscure  the  basic 
pathologic  process.  Amazon.  Robinson, 
and  Rywlin  (Ref.  3)  describe  the 
capacity  of  ferric  subsulfate  to  produce 
ferrugination  of  collagen  fibers,  skeletal 
muscle,  and  perichondrium  and  to 
produce  permanent  discoloration  of  the 
skin.  They  state  that  when  there  is 
injury  to  skeletal  muscle  and  other  deep 
tissues  by  ferric  subsulfate  solution,  an 
inflammatory  reaction  persists  at  these 
sites  for  weeks.  They  caution  that 
clinicians  should  be  aware  that  ferric 
subsulfate  solution  has  demonstrable 
cytotoxic  effects  with  long-lasting 
sequelae,  and  pathologists  should  be 
aware  of  the  histopathologic  findings 
that  follow  application  of  this  solution. 
Wood  and  Severin  (Ref.  4)  suggest  that 
ferric  subsulfate  may  induce 
granulomas.  These  granulomas  are 
rarely  pigmented  and  must  be 
differentiated  histologically  from 
pigmented  neoplasms.  Wood  and 
Severin  described  a  case  in  which  a 
dermal  nodule  of  atypical  histiocytes  (a 
macrophage  present  in  connective 
tissue)  develop)ed  at  the  site  where  ferric 
subsulfate  solution  had  been  applied  to 
a  wound  30  days  earlier.  Duray  and 
Livolsi  (Ref.  5)  reported  that  the  use  of 
ferric  subsulfate  solution  to  achieve 
hemostasis  at  a  biopsy  site  can  also 
produce  a  clinically  irregular  area  of 
hyperpigmentation  accompanied  by  a 
pathologic  pigmented  and  cellular 
dermal  reaction.  Davis,  et  al.  (Ref.  6) 
mention  the  potential  effect  of  ferric 
subsulfate  solution  obscuring  the  basic 
disease  process  in  the  uterine  cervix. 

Many  uses  of  ferric  subsulfate 
solution  were  discussed  in  the 
references  submitted  by  the  comment. 
However,  questions  remain  concerning 
which  procedures  are  safe  and  which 
are  not.  Standards  for  safety  of  OTC 
human  drugs  in  §  330.10(a)(4)(i)  (21  CFR 
330.10(a)(4)(i))  include  a  low  incidence 
of  adverse  reactions  or  significant  side 
effects  under  adequate  directions  for  use 
and  warnings  against  unsafe  use  as  well 
as  low  potential  for  harm  that  may 
result  from  abuse  under  conditions  of 
widespread  availability.  If  ferric 
subsulfate  is  cytotoxic  as  suggested  by 
Larson  (Ref.  1).  the  question  of  long- 
term  adverse  effects  for  the  patient 
remains  unanswered. 

The  agency  finds  that  permitting  the 
use  of  ferric  subsulfate  only  in  external 
dermatologic  appUcations  would  also 


present  difficulties.  It  is  not  clear  from 
the  references  submitted  how  large  a 
wound  may  be  safely  treated  with  ferric 
subsulfate  solution.  Although 
discoloration  of  the  tissue  sometimes 
results  after  using  the  product,  there  is 
no  indication  of  the  frequency  or  the 
severity  of  this  problem.  Without  such 
information,  the  risk  to  the  patient 
cannot  be  evaluated. 

While  ferric  subsulfate  solution  has 
been  in  use  for  over  100  years,  its 
iatrogenic  effects  (unfavorable  response 
to  medical  intervention,  induced  by  the 
intervention  itself)  have  been 
recognized  only  recently  (Refs.  2,3.  and 
4).  The  agency  does  not  have  an 
adequate  safety  profile  on  this 
ingredient  for  the  various  uses  suggested 
by  the  comment.  The  safety  issues 
relevant  to  the  product  are  not 
adequately  addressed  by  the 
information  provided. 

The  clinical  effectiveness  data 
provided  were  taken  from  the  medical 
literature  and  involved  situations  where 
the  product  was  applied  by  medically 
trained  professionals  (Refs.  7  through 
32).  The  references  do  not  provide  any 
clinical  information  or  data  on  which  to 
base  appropriate  OTC  drug  labeling  of 
the  product  for  self-medication. 
Standards  for  effectiveness  for  OTC 
human  drugs  in  §  330.10(a){4)(ii)  require 
controlled  clinical  investigations  for 
proof  of  effectiveness,  and  specifically 
state  that  isolated  case  reports,  random 
experience,  and  reports  lacking  the 
details  which  permit  scientific 
evaluation  will  not  be  considered. 
Further,  §  330.1O(a)(4)(iii)  requires  the 
benefit-to-risk  ratio  of  a  drug  to  be 
considered  in  determining  its  safety  and 
effectiveness. 

The  references  include  case  reports  of 
the  uses  of  ferric  subsulfate  solution  but 
do  not  include  any  controlled  clinical 
studies  to  show  effectiveness.  Because 
other  recognized  safe  astringent 
products  are  available  for  OTC  human 
use  and  potential  risks  are  associated 
with  the  use  of  ferric  subsulfate 
solution,  the  benefit-to-risk  ratio  for 
ferric  subsulfate  solution  for  general 
consumer  use  is  unfavorable  based  upon 
current  information.  While  ferric 
subsulfate  solution  may  have  utility  as 
an  astringent/hemostatic  when  used  by 
health  professionals,  substantive 
clinical  data  are  necessary  to  establish 
the  proper  safe  and  effective  conditions 
for  use. 

Accordingly,  the  agency  concludes 
that  the  data  provided  are  not  sufficient 
to  support  monograph  status  for  ferric 
subsulfate  solution  as  an  astringent  for 
OTC  topical  use  by  consumers  or  by 
health  professionals.  Therefore,  ferric 
subsulfate  is  not  included  in  this  final 
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raoiwgnkph.  The  a^eacy's  detailed 
conaMBts  end  ev^naticai  ef  the  data  are 
on  file  ia  tbe  Dockets  Management 
Branch  (Reft.  33  aad  34). 

Based  on  the  lack  af  adequate  safety 
»id  effectiveness  data,  tbe  agency 
coDcludes  thai  an  oral  hearing  before 
the  Casninissioaer  is  not  warranted. 
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B.  r***" "»«*"*«  on  HoMaamelis  Water 

2.  One  comment  requested  that  FDA 
consider  the  use  of  specifically 
denatured  ahemative  presnrvatives  in 
the  maauiacture  of  Hamamelis  iwater. 
Hie  comiawnt  stated  that  by  using  its 
own  amoiatk:  aod  hamamelitannia 
ingredieaits  a*  denaturants  in  ^m 
manufacture  of  Hamamelis  water,  the 
pveparatioa  woukl  be  in  complianoe 
with  HamaineHs  water  National 
Foimulary  (N.F.)  XL  The  oonHnent 


stated  that  the  Bureau  of  Alcohol. 
Tobacco,  and  Fireanns  {BATFl  should 
give  it  permission  to  use  those 
ahemative  preservatives  in  the 
manufacture  of  Hamamelis  wafter. 

OTC  drug  numographs  do  not  provide 
special  exceptions  to  methods  used  to 
manufacture  specific  products.  At  the 
time  that  the  tentative  final  monograph 
was  published.  Hamamelis  water  was 
not  included  in  an  official  compeadtHm. 
Tbe  agency's  re/erenoe  to  "NF  XI  "  in  the 
tentative  final  monograph  (54  FR  13490 
at  13493)  was  intended  to  provide  a 
standard  for  the  preparation  of 
Hanjarrwlis  water.  Since  that  time,  the 
United  States  Phanrtacopeial 
Convention,  lt>c  (U.S.P.C).  has  initiated 
development  of  a  current  t^mpendia! 
monograph  for  "Hamamelis  water" 
(Refs.  1  and  2).  The  agerrcy  anticipates 
that  a  final  nrwjnograph  will  be  inciutled 
in  the  United  States  Pharmacopeia 
(U.SP.)-^^.F.  before  the  effective  date 
of  the  final  monograph  for  OTC 
astringent  drug  prodiKls.  The  proposed 
new  U.S.P.— N.F.  roortograph  is  very 
similar  to  the  former  monograph  in  NF 
XI  and  provides  a  method  of 
preparation.  Accordingly,  the  final 
monograph  for  OTC  astringent  drug 
products  in  this  document  refers  to  the 
new  U.S.P. — N.F.  nranograph  for 
Hamamelis  water. 

The  U.SJ». — N-F.  provides  under 
"General  Notices"  (Ref.  3)  that  a  suitable 
formula  of  specially  denatured  alcohol 
may  be  substituted  for  alcohol  in  the 
manufacture  of  phanuacopeial 
preparations  inleaded  for  internal  or 
topical  use.  provided  that  the 
deaatiuant  is  volatile  and  does  ool 
remain  in  the  finished  produ^:t  It 
further  states  that  a  finished  product 
that  is  inLended  for  topical  application 
to  the  skin  may  contain  ^>ecially 
denatured  alcohol,  provided  thai  the 
denaturant  is  either  a  normal  ingredient 
or  a  permissible  added  substance  Any 
denatured  alcohol  used  in  the 
preparation  of  Hamamelis  water  would 
need  to  meet  these  requirements  in 
order  for  tbe  product  to  be  marketed 
OTC  in  accordance  with  the  final 
monogiaph  in  new  pait  347. 


(1)  "niarmacopeial  Forum."  Tlie  United 
States  f^armacopeial  Convention.  Inc., 
Rockville.  MD.  p.  3855,  Septemtier  through 
October  1992. 

(2)  "Pbanaaoapeaal  Forum,"  Ttte  United 
Stales  PharmaoopeiaJ  Gooveatian,  tnc. 
BockviMa.  MD,  p.  &Z66.  May  ihtou^  hine 
1993. 

(3J  "The  United  Stales  Phannacopeia 
XXn— The  National  Fonaulary  XVH."  The 
United  States  Ptiarmacopeial  Convention, 
Inc.  Rockville,  MD,  p.  3, 1989. 


Federal  Risgister  /  Vol.  58,  No.  202  /  Thursday.  October  21.  1993  /  Rules  and  Regulations     54461 


3.  One  comment  requested  that  the 
agency  reconsider  and  include  in  the 
final  monograph  several  indications  for 
use  for  Hamamelis  water.  The  comment 
mentioned  that  these  indications  were 
not  included  in  the  agency's  notice  of 
proposed  rulemaking,  but  had  been 
recommended  by  the  Miscellaneous 
External  Panel  in  §  347.52(b)(2)  of  its 
advance  notice  of  proposed  rulemaking 
(47  FR  39436  at  39450  and  39451).  as 
follows: 

(i)  "For  use  as  an  astringent  for  the 
treatment  of  bruises,  contusions,  and 
sprains." 

(ii)  "For  protecting  slight  cuts  and 
scrapes." 

(iii)  "For  relieving  muscular  pains." 

(iv)  "For  treating  the  pain  and  swelling  of 
insect  bites." 

(v)  "For  use  as  an  astringent  for  the 
treatment  of  skin  irritation,  sunburn,  and 
external  hemorrhoids." 

The  comment  also  requested  an  oral 
hearing  if  necessary. 

As  discussed  in  the  proposed  rule  for 
ore  astringent  drug  products  (54  FR 
13490  at  13497).  the  agency  is  not  aware 
of  any  data  to  support  the  use  of 
Hamamelis  water  as  an  astringent  for 
"bruises,"  "contusions."  "sprains," 
"sunburn,"  or  "relieving  muscular 
pains."  The  comment  did  not  submit 
any  new  data  to  substantiate  any  of 
these  claims.  Therefore,  the  agency  has 
no  basis  for  including  any  of  these 
indications  in  this  final  monograph. 

Claims  for  using  Hamamelis  water  for 
external  hemorrhoids  are  covered  in  the 
rulemaking  for  OTC  anorectal  drug 
products.  Indications  for  Hamamelis 
water  products  for  that  use  are  included 
in  S  346.S0(b)  of  the  final  monograph  for 
OTC  anorectal  drug  products  (21  CTH 
346.50(b)).  Claims  for  insect  bites,  minor 
cuts,  and  minor  scrapes  were  proposed 
in  $  347.52(b)(3)  of  the  tentative  final 
monograph  (54  FR  13490  at  13497)  and 
appear  in  new  §  347.50(b)(3)  of  this  final 
monograph.  Because  the  comment  did 
not  submit  any  substantive  or  new 
information  to  support  the  indications 
not  included  in  this  final  monograph, 
the  agency  concludes  that  an  oral 
hearing  is  not  warranted. 

n.  Summary  of  Changes  Fnun  the 
Proposed  Rule 

1.  In  the  tentative  final  monograph  the 
agency  proposed  to  identify  Hamamelis 
water  as  "NF  XI."  Now  that  a  new 
U.S.P.  monograph  has  been  established, 
the  agency  is  identifying  Hamamelis 
water  as  "U.S.P."  (See  comment  2.) 

2.  The  definition  for  an  astringent 
drug  product  proposed  in  §  347.3(c) 
appears  in  new  §  347.3(a)  of  this  final 
monograph.  The  active  ingredients 
proposed  in  8  347.12  appear  in  new 


§347.10  of  this  final  monograph.  The 
labeling  of  astringent  drug  products 
proposed  in  §  347.52  appears  in  new 
§  347.50  of  this  final  monograph. 

m.  The  Agency's  Final  Conclusions  on 
OTC  Astringent  Drug  Products 

Based  on  available  evidence,  the 
agency  is  issuing  a  final  monograph 
establishing  conditions  under  which 
OTC  skin  protectant  drug  products  used 
as  astringents  are  generally  recognized 
as  safe  and  effective  and  not 
misbranded.  Specifically,  the  agency 
has  determined  that  the  only  ingredients 
that  meet  monograph  conditions  are 
aluminum  acetate,  aluminum  sulfate, 
and  Hamamelis  water.  All  other 
ingredients  considered  in  this 
rulemaking  have  been  determined  to  be 
nonmonograph.  These  ingredients 
include,  but  are  not  limited  to.  acetone, 
alcohol,  alum  ammoniiun,  alum 
potassium,  aluminum  chlorhydroxy 
complex  (aluminum  chloride 
hexahydrate),  aromatics,  benzalkonium 
chloride,  benzethoniimn  chloride, 
benzocaine,  benzoic  add.  boric  acid, 
calcium  acetate,  camphor  (gimi 
camphor),  clove  oil  (oil  of  cloves), 
colloidal  oatmeal,  cresol,  cupric  sulfate, 
eucalyptus  oil  (oil  of  eucafyptus), 
eugenol.  ferric  subsulfate  (Monsel's 
Solution),  honey,  isopropyl  alcohol, 
menthol,  methyl  salicylate  (oil  of 
wintergreen),  oxyquinoUne  sulfate,  p-t- 
butyl-m-cxesol  (para-tertiary-butyl-meta- 
cresol).  peppermint  oil  (oil  of 
peppermint),  phenol  (carbolic  acid), 
polyoxyethylene  laurate 
(polyoxyethylene  monolaurate), 
potassium  ferrocyanide.  sage  oil  (oil  of 
sage),  silver  nitrate,  sodium  borate 
(borax),  sodium  diacetate,  talc,  tannic 
acid,  tannic  acid  glycerite,  thymol, 
topical  starch  (starch),  zinc  chloride, 
zinc  oxide,  zinc  phenolsulfonate,  zinc 
stearate.  zinc  stilfate.  All  of  these 
ingredients  except  ferric  subsulfate 
(Monsel's  Solution)  were  listed  as 
nonmonograph  in  §  310.545(a)(18)(ii) 
(21  CFR  310.545(a)(18)(ii))  in  a  final  rule 
published  in  the  Federal  Register  of 
May  10. 1993  (58  FR  27636  at  27642). 
Ferric  subsulfate  is  being  included  in 
that  same  section  in  this  final  rule. 
Accordingly,  any  skin  protectant  drug 
product  labeled,  represented,  or 
promoted  for  use  as  an  OTC  astringent 
that  contains  any  of  the  ingredients 
Usted  in  §  310.545(a)(18)(ii)  or  that  is 
not  in  conformance  with  this  final 
monograph  (new  part  347)  is  considered 
a  new  drug  within  the  meaning  of 
section  201(p)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C  321(p))  and  misbranded  under 
section  502  of  the  act  (21  U.S.C.  352) 
and  may  not  be  marketed  for  this  use 


unless  it  is  the  subject  of  an  approved  ^ 
application  under  section  505  of  the  act 
(21  U.S.C  355)  and  21  CFR  part  314.  An 
appropriate  citizen  petition  to  amend 
the  monograph  may  also  be  submitted 
under  21  CFR  10.30  in  lieu  of  an 
application.  Any  OTC  skin  protectant 
drug  product  for  use  as  an  astringent 
that  is  initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  after  the  effective  dates  of 
§310.545(a)(18)(ii)  or  this  final  rule  that 
is  not  in  compliance  with  the 
regulations  is  subject  to  regulatory 
action.  Further,  any  OTC  drug  product 
subject  to  this  monograph  that  is 
repackaged  or  relabeled  after  the 
effective  date  of  the  monograph  must  be 
in  compliance  with  the  monograph 
regardless  of  the  date  the  product  was 
initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce. 

No  comments  were  received  in 
response  to  the  agency's  request  for 
specific  comment  on  the  economic 
impact  of  this  rulemaking  (51  FR  27346 
at  27362,  July  30, 1986).  The  agency  has 
examined  the  economic  consequences 
of  this  final  rule  in  conjunction  with 
other  rules  resulting  from  the  OTC  drug 
review.  In  a  notice  published  in  the 
Federal  Register  of  February  8, 1983  (48 
FR  5806),  the  agency  announced  the 
availability  of  an  assessment  of  these 
economic  impacts.  The  assessment 
determined  that  the  combined  impacts 
of  all  the  rules  resulting  from  the  OTC 
drug  review  do  not  constitute  a  major 
rule  according  to  the  criteria  established 
by  Executive  Order  12291.  The  agency 
therefore  concludes  that  no  one  of  these 
rules,  including  this  final  rule  for  OTC 
skin  protectant  drug  products  used  as 
astringents,  is  a  major  rule. 

The  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  In  the  Regulatory  Flexibility  Act 
(Pub.  L  96-354).  That  assessment 
included  a  discretionary  regulatory 
flexibility  analysis  in  the  event  that  an 
individual  rule  might  impose  an 
unusual  or  disproportionate  impact  on 
small  entities.  However,  this  particular 
rulemaking  for  OTC  skin  protectant 
drug  products  used  as  astringents  is  not 
expected  to  pose  such  an  impact  on 
small  businesses.  This  final  rule  will 
require  some  relabeling  of  products 
containing  monograph  ingredients. 
Manufacturers  will  have  1  year  to 
implement  this  new  labeling. 
Noiunonograph  ingredients  except  ferric 
subsulfete  (Monsel's  Solution)  were 
addressed  previously  when 
§310.545(a)(l8)(ii)  was  pubUshed. 
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.  tlw  agency  oartifies  thai  this 

final  rule  will  not  have  a  s^mficant 
ecooomic  impact  on  a  substantial 
numbar  of  sbmU  antitiea. 

The  agency  has  determined  under  21 
CTR  25.24(cji[6)  that  this  action  «  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environmenL  Therefore, 
neither  an  enTironmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Sii^ecU 

21  cm  Pcui  310 

Administrative  practice  and 
procedura.  Drugs,  Labeling.  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  347 

Labeling,  Over-the-counter  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  chapter  1  is 
onended  as  follows: 

PAflT  310-MEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  310  is  revised  to  read  as  follows: 

AadMrity:  Sees.  201.  301.  501.  S02.  503. 
50&.  S06,  507.  512-516.  520.  801(a).  701.  704. 
705.  721  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C  321,  331.  351.  352. 
353.  355,  356.  357.  360b- 360f.  360).  361(a). 
371.  374,  375.  379e);  MCS.  215.  301,  302(a). 
351.  354-360F  of  the  Public  Health  Service 
Act  (42  U.SXl  216.  241.  242(a).  262,  263b- 
263n). 

2.  Section  310.545  is  amended  in 
paragraph  (aMiSKii)  by  alphabetically 
adding  the  entry  "Ferric  sufasulfate 
(Monsel's  Solutioo)."  by  revising 
paragraph  (dXll).  and  by  adding  new 
paragraph  (dK22)  to  read  as  follows: 

f  310345    Drug  product*  cootaMog 
cartabt  a^vo  Ingieiflents  onered  ower-lhe- 
countsr  |OTC)  lor  I 

(a)  •  •  * 
(18)  •  *  • 
(ii)  •  •  * 


PART  3«7— SKM  PROTHTT  ANT  DRUG 
PROOUCTS  FOR  0¥En-THE- 
COUNTER  HUMAN  USE 

Subpart  A— AaMnflent  Onig  Product* 

Sac 

347.1    Scope. 

347.3    Definitions. 

347.10    AstHegeni  active  i'^giedients. 

347.50    L^ieling  of  astringent  drag  products. 

Amiiuiilj.  Sees.  201.  SOI.  502.  503.  505. 
510,  701  of  the  Federal  Pood.  Drag,  and 
Cosmetic  Act  (21  tJ.S.C  321.  351,  352.  353. 
35S.  380.  371). 

Subpart  A— Astringent  Drug  Products 

$3«7.1    Scop*L 

(a)  An  over-the-counter  skin 
protectant  drug  product  in  a  form 
suitable  for  topical  admLnistration  is 
generally  recognized  as  safe  and 
effective  and  is  iK>t  misbranded  if  it 
meets  each  condition  in  this  part  and 
each  general  condition  established  in 
§  330.1  of  this  chapter. 

(b)  References  in  this  part  to 
regulatory  sections  of  the  Code  of 
F^eral  R^ulations  are  to  Chapter  I  of 
Title  21  unless  otherwise  noted. 


Ferric  sofasulfBte  (Moneel's  Sohition) 


(d)  •  *  • 

(11)  November  10, 1993.  for  products 
subiect  to  paragra{^  (a)(18)(ii)  of  this 
section,  except  products  that  contain 
ferric  subsulf ate. 


f  347.9 

As  used  in  this  part: 

(a)  Astringent  drug  product  means  a 
drug  product  that  is  applied  to  the  skin 
or  mucous  membranes  for  a  local  and 
limited  protein  coagulant  effect. 

(b)  (Reserved! 


(22)  April  21. 1993.  for  products 
subfect  to  paragraph  (aMlSXii)  of  this 
section  that  oontaia  fanic  wabsaibtm. 

3.  Put  347  is  added  as  fellows: 


S  347.10    A*Mng«itM««*li 

The  active  ingredient  of  the  product 
consists  of  any  one  of  the  following 
within  the  specified  concentration 
established  ror  each  ingredient: 

(a)  Aluminam  acetate,  0.13  to  O.S 
percent  (tiepending  on  Ae  formulation 
and  concentration  of  the  marketed 
pnjduct,  the  manufacturer  must  provide 
adequate  directions  so  thai  the  resulting 
solution  to  be  used  by  the  consumer 
contains  0.13  to  0.5  percent  aluminum 
acetate). 

(b)  Ahiminimi  sulfate.  48  to  63 
percent  (the  concentration  is  based  on 
the  anh3rdrous  equivalent). 

(c)  Hamamelis  water,  U.S.P. 

f947.S0    tafaeMnqelartrtagantdniq 
product*. 

(a)  Stoter7»enf  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any,  and  identifies 
the  product  as  an  -astringent." 

(b)  Indictttions.  The  labeling  of  the 
product  states,  raider  the  beadirtg 
"Indications'*  any  of  the  phrases  Ksted 
in  this  pwagraph  (b),  as  appropriate. 
Other  truthhil  and  nonraisleading 
statements  describing  only  the 
inditations  for  tne  that  heve  been 


established  and  listed  in  this  paragraph 
(b)  may  also  be  used,  as  provided  in 
§  330.1(cK2)  of  this  chapter,  subject  to 
the  provisions  of  section  502  of  the 
Federal  Ftjod,  Drug,  and  Cosmetic  Ad 
(the  act)  relating  to  misbranding  and  the 
prohibition  in  section  301(d)  of  the  act 
against  the  introduction  or  delivery  for 
introduction  into  interstate  commerce  of 
unapproved  new  drugs  in  violation  of 
section  505(a)  of  the  act. 

(1)  For  products  containing  aluminum 
acetate  identified  in  §347.10(0).  ~For 
temporary  relief  of  minor  skin  irritations 
due  to"  (select  one  or  more  of  the 
following:  "poison  ivy,"  -poison  oak." 
"poison  sumac,"  "insect  bites," 
"athlete's  foot,"  or  "rashes  caused  by 
soaps,  detergents,  cosmetics,  or 
jewelry"). 

(2)  For  products  amtaining  aluminum 
sulfate  identified  in  §  347.10(b)  for  use 
as  a  styptic  pencil.  "Stops  bleeding 
caused  by  minor  surface  cuts  and 
abrasions  as  may  occur  during  Staving." 

(3)  For  products  containing 
Hamamehs  water  identified  in 

§  347.10(c).  (i)  "For  relief  of  minor  skin 
irritations  due  to"  (select  one  or  more  of 
the  following:  -insect  bites."  "minor 
cuts,"  or  "minor  scrapes"). 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following  warnings 
under  the  heading  "Warnings": 

(1)  "For  external  use  only.  Avoid 
contact  with  the  eyes." 

(2)  For  products  containing  aluminum 
acetate  identified  in  §  347.  lOfa)  or 
hamamelis  water  identified  in 

§  347.10(c).  "If  condition  worsens  or 
symptoms  persist  for  more  than  7  days, 
disctmtinue  use  of  the  pnxhict  and 
oonsuh  a"  (select  one  of  the  following: 
"physician"  or  "dodor"). 

(3")  For  products  containing  aluminum 
acetate  identified  in  §  347.10(a)  used  as 
a  compress  or  wet  dressing.  "Do  not 
cover  compress  or  wet  dressing  with 
plastic  to  prevent  evaporation." 

(d)  ttrections.  The  labrfing  of  the 
product  contains  the  following 
information  under  the  heading 
"Krections": 

(1)  Ft>r  products  containing  aluminum 
acetate  identified  in  §  347.  ld(a)—(i)  For 
products  used  as  a  soak.  "For  use  as  a 
soak:  Soak  affected  area  in  the  solution 
for  15  to  30  minutes.  Discard  solution 
after  each  use.  Repeat  3  times  a  day." 

(ii)  For  products  used  as  a  compress 
or  wet  dressing.  'Tor  use  as  a  compress 
or  wet  dressing:  saturate  a  dean,  soft, 
white  daft  (such  as  a  diaper  or  torn 
sheet)  in  the  solution,  gently  squeeze, 
and  apply  loosely  to  the  affected  area. 
Sattnate  the  doth  in  the  sohititm  every 
15  to  30  minutes  and  apply  to  the 
affected  area.  IKscard  solution  after  eadi 
use.  Repeat  as  often  as  necessary." 
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(2)  For  products  containing  aluminum 
sulfate  identified  in  §  347.10(b)  for  use 
as  a  styptic  pencil.  "Moisten  tip  of 
pencil  with  water  and  apply  to  the 
affected  area.  Dry  pencil  after  use." 


(3)  For  products  containing 
bamamelis  water  identified  in 
§  347.10(c).  "Apply  to  the  affected  area 
as  often  as  necessary." 


Dated:  August  28. 1993. 
Michael  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
IFR  Doc.  93-25739  Piled  10-20-93;  8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  328 

(Dodwt  No.  938-01071 

Over-the-Counter  Drug  Products 
Intended  for  Oral  Ingestion  That 
Contain  Alcohol 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  notice 
of  proposed  rulemaking  that  would 
establish  a  maximum  concentration 
limit  for  alcohol  (ethyl  alcohol)  as  an 
inactive  ingredient  in  over-the-counter 
(OTC)  drug  products  intended  for  oral 
ingestion  (0.5  percent  alcohol  for 
children  under  6  years  of  age,  5  percent 
alcohol  for  children  6  to  under  12  years 
of  age,  and  10  percent  alcohol  for 
anyone  12  years  of  age  and  over).  In 
addition,  the  proposal  requires  that  the 
alcohol  content  be  stated  conspicuously 
or  prominently  on  the  principal  display 
panel  (front)  of  product  labeling.  FDA  is 
issuing  this  notice  of  proposed 
rulemaking  after  considering 
recommendations  from  its  OTC  Drugs 
Advisory  Committee  (the  Committee). 
DATES:  Written  comments  by  January  19, 
1994.  Written  comments  on  the  agency's 
economic  impact  determination  by 
January  19, 1994.  The  agency  is 
proposing  that  any  final  rule  that  may 
issue  based  on  this  proposal  become 
elective  12  months  after  the  date  of 
publication  in  the  Federal  Register. 
ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-810), 
Food  and  Drug  Administration,  7520 
Standish  Place,  Rockville.  MD  20855, 
301-594-5000. 

SUPPtfMENTARY  INFORMATION:  Alcohol  is 
present  as  an  inactive  ingredient  (e.g.. 
solvent,  preservative)  in  many  different 
types  Df  OTC  drug  products  that  are 
orally  ingested:  Analgesic,  cough-cold, 
laxative,  menstrual,  and  other  drug 
products.  The  use  of  alcohol  in  those 
products  has  been  discussed  in  several 
rulemakings  for  OTC  drug  products, 
with  the  majority  of  the  discussion  in 
the  rulemaking  for  OTC  cough-cold  drug 
products. 


I.  Rulemaking  for  OTC  Cough-Cold 
Drug  Products 

The  Advisory  Review  Panel  on  OTC 
Cold,  Cough.  Allergy,  Bronchodilator, 
and  Antiasthmatic  Drug  Products  (the 
Panel)  took  the  position  that 
medications  administered  to  children 
should  contain  either  a  minimum 
amount  of  alcohol  or  none  at  all.  (See 
the  Federal  Register  of  September  9, 
1976.  41  FR  38312  at  38333.)  The  Panel 
concluded  that  alcohol  in  pediatric 
formulations  should  be  maintained  at 
the  lowest  possible  concentration,  that 
products  should  be  formulated  without 
alcohol  if  pharmaceutically  possible, 
and  that  cough-cold  drug  products 
containing  alcohol  greater  than  10 
percent  weight-to-weight  should  not  be 
given  to  children  under  6  years  of  age 
except  under  the  advice  and  supervision 
of  a  physician. 

Subsequently.  FDA  asked  the 
American  Academy  of  Pediatrics 
Committee  on  Drugs  (AAP/CD)  to 
evaluate  the  use  of  alcohol  in  OTC  drug 
products  for  children.  The  AAP/CD 
stated  that  ideally  medicinal  products 
intended  for  use  in  children  should 
contain  no  alcohol.  However,  if  alcohol 
is  required  to  solubilize  the  active 
ingredients  in  a  product  intended  for 
use  in  children,  the  AAP/CD  made  the 
following  recommendations  to  FDA:  (1) 
OTC  liquid  preparations  should  be 
limited  to  a  maximum  of  5  percent 
volume-to-volume  alcohol,  (2)  physician 
supervision  is  suggested  for  children 
less  than  6  years  of  age  who  use  OTC 
preparations  containing  alcohol,  (3)  the 
amount  of  alcohol  contained  in  any 
medicinal  preparation  should  not  be 
capable  of  producing  a  blood  alcohol 
concentration  greater  than  25  milligranfs 
(mg)  per  100  milliliters  (mL)  after  a 
single  recommended  dose,  (4) 
appropriate  intervals  between  doses 
should  be  prescribed  to  prevent  the 
accumulation  of  blood  alcohol,  (5)  the 
packaged  volume  of  alcohol-containing 
products  should  be  kept  to  a  reasonable 
minimum  to  prevent  potential  lethal 
ingestions,  and  (6)  safety  closures 
should  be  used  for  medications  with 
greater  than  a  5-percent  alcohol  content 
(Ref.  1).  The  AAP/CD  concluded  that 
pediatricians  and  other  health  care 
providers  should  be  aware  of  the 
widespread  presence  of  alcohol  in 
liquid  medications  and  its  potential 
toxicity.  The  AAP/CD  recommended 
that  continued  efforts  be  made  to 
remove  alcohol  from  liquid  preparations 
intended  for  children. 

In  the  tentative  final  monograph  for 
OTC  cough-cold  combination  drug 
products,  the  agency  stated  that  it  was 
considering  adopting  the  AAP/CD 


recommendations  and  invited  public 
comment.  (See  the  Federal  Register  of 
August  12, 1988.  53  FR  30522  at  30528 
and  30529.)  The  agency  cited  data  in 
support  of  the  proposition  that  alcohol 
depresses  the  central  nervous  system 
over  a  wide  range  of  doses,  that 
threshold  effects  are  observed  at  blood 
levels  of  20  to  50  mg  p>er  100  mL,  and 
that  a  detectable  impairment  of  vision 
occurs  at  a  blood  level  of  about  15  mg 
per  100  mL  (Ref.  2). 

In  response,  the  Nonprescription  Drug 
Manufacturers  Association  (MDMA) 
objected  to  many  of  the  AAP/CD 
recommendations.  NDMA  contended 
that  alcohol  has  a  number  of  legitimate 
uses  in  formulating  OTC  drug  products, 
that  it:  (1)  Enhances  flavor,  (2)  provides 
palatability  to  distasteful  ingredients,   ■ 
especially  those  extracted  from  natural 
sources,  (3)  acts  as  an  effective 
preservative  against  microbial  growth 
and  chemical  change,  (4)  enhances  the 
antimicrobial  potency  of  other 
preservatives  that  may  be  needed  in  a 
product,  (5)  maintains  stability  more 
effectively  with  less  added  volume  than 
water-miscible  alternatives,  and  (6)  is 
less  toxic  than  most  alternative  solvents. 
NDMA  contended  that  AAP/CD's 
recommendation  of  a  5-percent  alcohol 
limit  is  unduly  restrictive  in  relation  to 
the  dose  and  package  volumes  of 
current  OTC  drug  products.  NDMA 
concluded  that  the  alcohol  limit 
proposed  by  AAP/CD  would  not  appear 
to  offer  greater  safety  to  children  when 
OTC  drug  products  are  taken  at 
recommended  doses  or  accidentally 
ingested. 

The  agency  subsequently  received 
letters  from  groups  concerned  about  the 
presence  of  alcohol  in  OTC  drug 
products  (Refs.  3,  4,  and  5).  The 
American  Psychiatric  Association  (Ref. 
3)  suggested  that  the  agency  minimize 
the  alcohol  content  in  medicines.  The 
National  Council  on  Alcoholism  and 
Drug  Dependence,  Inc.  (Ref.  4)  stated 
that  drug  products  should  contain  only 
the  amount  of  alcohol  that  is  minimally 
necessary,  as  determined  solely  by  the 
physical  and  chemical  characteristics  of 
the  medication.  The  Consumer 
Protection  Board  of  the  State  of  New 
York  (Ref.  5)  urged  the  agency  to 
determine  whether  manufacturers  of 
alcohol-containing  OTC  drug  products 
could  obtain  the  same  results  without 
the  use  of  alcohol. 

The  subject  of  alcohol  in  OTC  drug 
products  was  also  discussed  in  the  Hnal 
monograph  for  OTC  antihistamine  drug 
products  (57  FR  58356,  December  9, 
1992).  This  monograph  includes 
warnings  in  §  341.72(c)(3)  (21  CFR 
341.72(c)(3))  that  advise  consumers  to 
avoid  alcoholic  beverages  while  taking 
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products  containing  any  of  the 
following  antihistamines: 
Brompheniramine  maleate, 
chlorcyclizine  hydrochloride, 
chlorpheniramine  maleate, 
dexbrompheniramine  maleate. 
dexchlorpheniramine  maleate, 
diphenhydramine  citrate, 
diphenhydramine  hydrochloride, 
phenindamine  tartrate,  pheniramine 
maleate.  pyrilamine  maleate, 
thonzylamine  hydrochloride,  or 
triprolidine  hydrochloride.  Those 
warnings  advise  that  the  product  may 
cause  drowsiness  and  that  alcohol  may 
increase  the  drowsiness  effect. 

n.  The  OTC  Drugs  Advisory  Committee 
Meeting 

Because  of  the  concerns  discussed 
above,  the  agency  asked  its  OTC  Drugs 
Advisory  Committee  to  advise  the 
agency  on  the  appropriate  alcohol 
content  of  OTC  drug  products.  On 
December  17, 1992  (Ref.  6),  the 
Committee  was  presented  information 
on  the  following  topics:  Types  of  OTC 
drug  products  that  contain  alcohol,  the 
pharmaceutical  role  of  alcohol,  the 
pharmacokinetics  and 
pharmacodynamics  of  alcohol, 
numerous  safety  issues  concerning 
alcohol  and  its  use  in  OTC  drug 
products,  possible  alcohol  content 
limitations,  and  nonalcohol  formulation 
alternatives.  The  Committee  considered 
the  benefits  and  risks  of  alcohol  in  OTC 
drug  products  and  whether  limits 
should  be  placed  on  the  alcohol 
concentration  in  these  products.  The 
Committee  discussed  the  bases  for 
alcohol  content  limitations  and  sought 
to  determine  whether  there  should  be 
differences  in  requirements  for  products 
intended  to  be  used  by  consumers  of 
different  ages:  (1)  Under  the  age  of  6 
years,  (2)  age  6  to  under  12  years,  (3)  for 
adult  use  (over  12),  and  (4)  for  use  by 
the  elderly.  The  Committee  considered 
whether  alcohol  in  OTC  drug  products 
contributes  significantly  to  alcohol 
abuse,  what  effect  it  has  on  alcoholics 
and  children  of  alcoholics,  and  what 
specific  actions  could  be  recommended 
to  reduce  any  risks.  The  Committee  also 
addressed  the  pharmaceutical  uses  of 
alcohol  in  OTC  drug  products  and 
possible  alternative  solvents  or  vehicles. 

A  transcript  (Ref.  6)  containing  the 
various  presentations  and  the 
Committee's  discussion  is  on  public 
display  in  the  Dockets  Management 
Branch  (address  above).  A  summary  of 
the  presentations  and  discussion 
follows. 

Alcohol  has  been  well  recognized  as 
a  pharmaceutical  excipient  and  is  most 
commonly  used  as  a  solvent  in  the 
formulation  of  oral  drug  products. 


Certain  drugs  are  insoluble  in  water  and 
must  be  delivered  in  an  alternate 
vehicle.  Alcohol  is  the  preferred  solvent 
because  of  its  high  relative  ability  to 
dissolve  many  water-insoluble 
ingredients,  including  flavors  used  in 
OTC  drug  products.  Alcohol  is  also  used 
with  other  solvents,  such  as  glycols  and 
glycerin,  to  reduce  the  amount  of 
solvent  needed  in  a  product.  Alcohol 
increases  the  antimicrobial  activity  of 
glycol  solvents.  Alcohol  is  also  used  as 
a  preservative  to  ensure  stability,  and  as 
a  copreservative  in  conjunction  with 
parabens,  benzoates,  sorbates,  or 
ethylenediaminetetraacetic  acid  to 
broaden  and  enhance  the  antimicrobial 
activity  of  the  preservative  system.  For 
example,  alcohol  shows  less  pH 
dependency  than  the  benzoates  and 
parabens  and,  as  a  copreservative. 
makes  antimicrobial  activities  of 
parabens  and  benzoates  less  dependent 
on  the  product's  pH.  Thus,  the  alcohol- 
benzoate  or  alcohol-paraben 
preservative  system  can  be  used  in  a 
broader  range  of  products  than  benzoate 
or  paraben  preservatives  alone.  At  a  10- 
percent  concentration,  alcohol  prevents 
inactivation  of  parabens  by  nonionic 
surfactants. 

Although  alcohol  offers  certain 
advantages  in  formulation,  as  discussed 
above,  one  Committee  member  noted 
that  it  is  not  an  absolute  pharmaceutical 
necessity.  Glycerin,  polyethylene  glycol, 
and  propylene  glycol  can  be  used  as 
substitutes.  However,  these  other 
ingredients  lack  the  solvent  power  of 
alcohol.  Polyethylene  glycol  and 
propylene  glycol  are  on  FDA's  Generally 
Recognized  As  Safe  (GRAS)  list  of  food 
additive  ingredients.  However,  ingestion 
of  large  amounts  of  propylene  glycol  has 
resulted  in  lactic  acidosis  (increased 
blood  lactic  acid  concentrations).  Also, 
when  propylene  glycol  is  eliminated 
from  the  body,  isopropyl  alcohol  is  a 
metabolic  byproduct.  When  excess 
amounts  of  glycerin  are  ingested, 
hyperosmolar  nonketotic  coma,  diabetic 
acidosis,  pulmonary  edema,  and  minor 
symptoms  of  headache,  nausea, 
vomiting,  and  dizziness  can  occur. 

The  pharmacokinetics  and 
pharmacodynamic  effects  of  alcohol 
were  discussed  by  the  Committee. 
Alcohol  at  significant  blood 
concentration  levels  exhibits  zero  order 
(or  saturable)  pharmacokinetics,  i.e..  the 
quantity  of  alcohol  elimination  per  unit 
of  time  is  constant  and  is  not 
proportional  to  the  concentration  of 
alcohol  in  the  body.  Alcohol  does  not 
have  a  defined  half-life  because  the  half- 
life  changes  according  to  the  quantity  of 
alcohol  remaining  in  the  body.  The 
amount  of  alcohol  does  not  decrease  by 
a  constant  fraction  per  unit  time,  but 


decreases  by  a  constant  amount  per  unit 
time.  Zero  order  pharmacokinetics  can 
create  a  blood  alcohol  concentration 
that  is  no  longer  proportional  to  the 
dose,  i.e.,  a  small  increase  in  dose  may 
have  a  large  increase  in  the  blood 
alcohol  concentration.  One  Committee 
member  stated  that  several  studies  have 
shown  that  there  is  little  difference  in 
alcohol  pharmacokinetics  for  the 
geriatric  population.  Also,  there  is 
insufficient  scientific  data  in  the 
literature  to  demonstrate  the 
pharmacokinetics  of  alcohol  in  the 
pediatric  population. 

In  acute  alcohol  intoxication,  lactic 
acidosis  develops,  with  hypoglycemia 
occurring  in  some  p>eople.  These  effects 
pose  a  serious  toxicologic  problem, 
especially  in  children  who  consume 
alcohol-containing  products.  The 
principal  action  of  alcohol  is  central 
nervous  system  depression.  As 
increasing  levels  of  depression  occur, 
changes  in  perception  and  motor 
incoordination  occur  and,  finally,  coma 
and  loss  of  dependent  reflexes  can 
occur.  Different  effects  occiu-  as  the 
blood  alcohol  concentration  increases: 
At  50  mg  per  dedUter  (dL),  some  motor 
function  impairment  occurs;  at  about  80 
mg  per  dL,  the  motor  impairment 
becomes  very  evident;  at  about  200  mg 
per  dL,  significant  central  nervous 
system  depression  occurs;  at  400  mg  per 
dL,  respiratory  failure  can  occur.  De«th 
can  occur  due  to  respiratory  failure  or 
as  a  result  of  pulmonary  aspiration  of 
gastric  contents. 

Individuals  can  vary  greatly  in  their 
sensitivity  to  alcohol,  i.e..  in  the 
concentration  that  produces  a  particular 
intensity  of  effect.  Individuals  who  have 
developed  a  tolerance  to  alcohol  will 
experience  a  less  intense  effect  at  a 
particular  concentration  than  normal, 
nontolerant  individuals. 

Other  effects  of  alcohol  are  cutaneous 
vasodilation  (a  relatively  small  effect  on 
the  cardiovascular  system),  withdrawal 
syndrome,  stimulation  of  gastric  acid 
secretion,  and  stomach  irritation. 
Alcohol  is  a  teratogen.  Fetal  alcohol 
syndrome  has  been  well  described  in 
babies  of  women  who  consiune  large 
amoifnts  of  alcohol  during  certain  stages 
of  pregnancy. 

A  number  of  studies  have  correlated 
alcoholism  with  age,  sex,  race,  drinking 
pattern,  socioeconomic  status,  family 
history,  genetic  factors,  environmental 
factors,  consumption,  and  cirrhosis 
mortality  and  morbidity.  A  large 
niunber  of  case  reports  on  hepatic  and 
renal  injury  have  involved  simultaneous 
use  of  alcohol  and  OTC  drugs, 
particularly  acetaminophen.  Large  doses 
of  acetaminophen  (greater  than 
recommended  in  labeling)  taken  with 
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alcohol  can  produce  potentially  fatal 
hepatic  and  renal  necrosis.  Data  from 
studies  in  monkeys  suggest  that  alcohol 
increases  the  reinforcing  effects  of  other 
drugs  in  terms  of  implications  for 
human  behavior  and  increased  liability 
for  abuse.  Alcoholics  are  known  to 
drink  mouthwashes  that  contain 
alcohol,  and  it  is  not  imusual  for 
individuals  in  addiction  treatment 


programs  to  use  OTC  medicattons  that 
are  formulated  with  alcohol  as  a  source 
of  alcohol. 

Children's  exposure  to  medicines 
having  a  high  alcohol  content  raises 
sp«cial  concerns.  However,  one 
Committee  member  noted  that  there  are 
little  data  on  the  use  of  alcohol  in 
children,  probably  because  alcohol 
intake  is  not  legal  in  children  or  ia 


young  adults  onder  18  to  21  jrears  of 
age.  In  March  19IM.  the  AAP/CD  (Ref.  1) 
established  that  a  child's  blood  alcohol 
concentration  should  not  exceed  25  mg 
per  dL  following  a  single  dose  of 
alcohol-containing  medication.  The 
AAP/CD  estimated  the  volumes  (n»L)  of 
'alcohol  preparations  predicted  to 
produce  a  blood  alcohol  concentration 
of  25  mg/dL  in  different  aged  children, 
as  stated  in  the  following  chart: 


Estimated  Volumes  (Mg  of  Alcohol  Preparathdn  Required  To  Produce  a  Blood  Alcohol  Concemtration  of 

25  MG  per  dL 
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These  figures  are  based  on  data  taken 
from  adults  and.  therefore,  are  strictly 
hypothetical  with  respect  to  children. 
Nonetheless,  after  this  paper  was 
published,  many  manufecturers 
voluntarily  reduced  the  amount  of 
alcohol  in  their  products.  The  AAP/CD 
report  did  not  endorse  the  use  of  alcohol 
in  orally  ingested  OTC  drug  {>roducts 
intended  for  use  in  children.  The  report 
stated  that  it  was  desirable  to  have  no 
alcohol  in  medicinal  products  intended 
for  use  in  children  and  recommended 
that  a  continued  enbrt  be  made  to 
remove  alcohol  from  these  products. 

It  was  noted  by  one  (Zlomniittee 
member  that  the  concentration  of 
alcohol  in  OTC  drug  products  was  not 
as  much  a  concern  as  the  palatability  of 
the  product  and  the  willingness  of  a 
child  to  take  the  product.  Once  ingested, 
alcohol's  effects  are  the  same  regardless 
of  the  source  or  vehicle.  Between  1987 
and  1991. 17.000  cases  of  ingestion  of 
alcohol-ctmtaining  mouthwashes  were 
reported  to  poison  control  centers,  with 
39  cases  experiencing  major  (life- 
threateningj  effects.  Several  of  these 
cases  involved  children,  and  ther»were 
four  deaths,  including  one  child.  Out  of 
145.000  reported  incidents  involving 
alcohol  in  perfume,  colore,  and 
aftershave,  only  14  cases  were  classified 
as  major,  with  no  deaths  reported. 

According  to  NDMA.  reports  from  the 
American  Association  of  Poison  Control 
Onters  National  Data  Collection  System 
showed  no  deaths  in  children  less  than 
6  years  of  age  due  to  accidental 
ingestion  of  alcohol-containing  OTC 
drug  products  intended  for  oral 
ingestion.  Data  from  poison  control 


centers  do  not  indicate  a  widespread 
acute  intoxication  problem  from  the 
accidental  ingestion  of  alcohol  in  OTC 
drug  products.  For  example,  in  a  study 
monitored  by  the  Maryland  Poison 
Control  Center,  covering  the  period  from 
June  1989  to  June  1992,  there  was  no 
major  diflerenee  in  adverse  effects 
between  prodocts  containing  alcohol 
(10  to  25  perceat)  and  alcohol-free 
products.  No  deaths,  major  effects,  or 
moderate  effects  were  reported.  Most 
ingestions  involving  products 
containing  alcohol  were  in  the  2  ounce 
(oz)  range,  with  the  maximum  ingestion 
reported  being  4  oz  in  a  slightly  older 
child. 

A  representative  from  Canada  stated 
that  manufacturers  of  pediatric 
medications  marketed  in  Canada  are 
encouraged  to  use  other  suitable 
solvents,  and  they  are  required  to  justify 
the  use  of  alcohol.  When  use  can  be 
justified,  the  concentration  of  alcohol 
should  not  exceed  5  percent  volume-to- 
volume,  with  the  amount  of  alcohol 
contained  in  the  product  not  capable  of 
producing  a  blood  concentration  greater 
than  25  mg  per  dL  per  dose,  when  taken 
as  directed. 

NDMA  proposed  to  the  Committee  the 
following  alcohol  concentration  limits 
for  OTC  monographed  drug  products 
intended  for  oral  ingestion:  10  percent 
alcohol  volume-to-volume  for  adults 
and  children  ages  12  and  over,  except  in 
cases  where  higher  concentrations  of 
alcohol  must  be  used  (e.g.,  plant 
extracts);  up  to  5  percent  volume-to- 
volume  for  children  6  to  under  12  years 
of  age.  and  alcohol-free  products 
(defined  as  less  than  0.5  percent 


alcohol)  for  children  under  6  years  of 
age  (Ref  7).  These  limits  would  be 
implemented  by  the  OTC  drug  industry 
on  a  voluntary  basis.  The  NDMA 
program  also  includes  current  agency 
required  warnings  (such  as  for 
antihistamines,  as  discussed  above)  and 
additional  direction  statements  for  (DTC 
alcohol-containing  drug  products. 
AcoMrding  to  NDMA.  directions  for  use 
of  products  containing  between  5  and 
10  percent  alcohol  should  convey  that 

f)hysician  supervision  is  recommended 
or  children  under  12  years  of  age.  For 
pediatric  {Hoducts  with  an  alcohol 
concentration  above  0.5  percent, 
directions  for  use  should  state  that 
supervision  of  a  physician  is 
recommended  for  children  under  6 
years  of  age.  NDMA  member  companies 
with  affe<^  OTC  drug  products  intend 
to  make  these  changes  "as  soon  as 
practicable,"  with  the  goal  of  voluntary 
compliance  for  reformulating  and 
labeling  to  the  new  5-  and  10- percent 
alcohol  limitations  targeted  for 
November  1993.  The  goal  for  the 
reformulation  and  labeling  of  alcohol- 
free  OTC  drug  products  is  December 
1994. 

Reference  was  made  to  the  Cough- 
Cold  Panel's  recommendation  that 
products  containing  alcohol  10  percent 
weight-to- weight,  equivalent  to  about  12 
to  13  percent  volume-to- volume,  not  be 
given  to  children  under  6  years  of  age, 
except  imder  the  advice  and  supervision 
of  a  physician.  NDMA  concluded  that 
its  proposed  maximum  alcohol 
concentration  of  10  percent  volume-to- 
volume  is  more  conservative  than  that 
recommended  by  the  Cough-Cold  Panel 
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The  Committee  members  concluded 
that  OTC  drug  products  for  oral 
ingestion  should  not  contain  more  than 
the  minimum  amount  of  alcohol  needed 
as  a  solvent  for  the  active  ingredient,  for 
preservative  purposes,  or  for  taste 
enhancement. 

The  Committee  agreed  with  NDMA's 
recommendations  as  follows: 

1.  For  persons  12  years  of  age  and 
above,  a  maximum  alcohol 
concentration  up  to  and  including  10 
percent  volume-to-volume.  (While  the 
Committee  members  could  not  identify 
any  specific  data  that  showed  a 
difference  in  safety  between  5  and  10 
percent  concentrations  of  alcohol  in 

Eiroducts,  they  generally  preferred  that  a 
ower  concentration,  closer  to  5  percent. 
\»e  used  whenever  possible.) 
I    2.  For  children  age  6  to  under  12,  a 
maximum  alcohol  concentration  up  to 
and  including  5  p)ercent  volume-to- 
volume.  (However,  the  Committee 
stated  that  a  lower  concentration,  closer 
to  0.5  percent,  should  be  used  whenever 
possible.) 

3.  For  children  under  6  years  of  age, 
a  maximum  alcohol  concentration  up  to 
and  including  0.5  percent  volume-to- 
volume. 

The  Committee  recognized  that 
metabolism  and  toxicity  data  in 
children  under  12  years  of  age  were 
lacking,  but  decided  that  these 
recommendations  were  reasonable  and 
the  best  guidelines  to  follow  at  this 
time.  For  products  intended  for  use  in 
children  under  6  years  of  age,  the 
Committee  recommended  that  only 

[>roducts  containing  no  alcohol  be 
abeled  "alcohol  free."  Some  Committee 
members  felt  that  all  products  for  use  in 
children  under  12  years  of  age  should  be 
alcohol  free  because  a  number  of  these 
products  have  been  reformulated  to 
remove  the  alcohol,  which  suggests  that 
no  alcohol  is  needed  for  the  formulation 
of  these  products. 

The  Conunittee  concluded  that  the 
only  exception  to  the  10  percent 
maximum  alcohol  concentration  should 
be  those  products  that  cannot  be 
formulated  with  a  10  {>ercent  or  lower 
alcohol  concentration  (e.g.,  plant 
extracts).  The  Committee  recommended 
that  such  products  obtain  a  special 
exemption  from  FDA  based  upon 
suitable  justification. 

The  Committee  also  discussed  where 
the  alcohol  content  should  be  disclosed 
in  the  product's  labeling,  e.g.,  the 
principal  display  panel  (front)  or  the 
product  information  panel  (not  usually 
the  front).  Several  Committee  members, 
who  felt  that  the  information  should  be 
conspicuous,  favored  placement  of  this 
information  on  the  principal  display 


panel.  However,  no  formal  vote  was 
taken  on  this  issue. 

III.  The  Agency's  Tentative  Conclusions 
on  the  Conuninee's  Reconunendations 

The  agency  agrees  with  the 
Committee's  recommendations  to  limit 
the  use  of  alcohol  in  OTC  drug 
products.  The  agency  has  considered 
whether  such  limits  should  be 
voluntary,  as  suggested  by  NDMA.  The 
agency  is  aware  that  a  voluntary 
program  may  not  involve  all  OTC  drug 
manufacturers  and  their  products. 
Further,  a  voluntary  program  would  not 
be  enforceable  by  the  agency.  Therefore, 
the  agency  is  proposing  that  alcohol 
limitations  and  related  labeling 
requirements  for  all  OTC  drug  products 
intended  for  oral  ingestion  be 
implemented  by  regulation.  These 
regulations  would  apply  to  OTC  drug 
products  regulated  under  the 
monograph  system  (21  CFR  parts  330  to 
358),  and  those  approved  under  new 
drug  applications. 

The  agency  concurs  with  the 
Committee  that  OTC  drug  products  for 
oral  ingestion  should  not  contain  more 
than  the  minimum  amount  of  alcohol 
needed  as  a  solvent  for  the  active 
ingredient,  for  preservative  purposes,  or 
for  taste  enhancement.  In  keeping  with 
public  health  goals,  the  agency  strongly 
encourages  the  lowest  amount  of 
alcohol  necessary  for  pharmaceutical 
purposes  to  be  used.  Lower 
concentrations  would  help  limit 
potential  misuse  of  products  for  their 
alcohol  content  and  reduce  undesirable 
alcohol  ingestions  by  adolescents. 
Therefore,  a  5-percent  alcohol 
concentration  limit  is  preferred,  even 
though  no  specific  data  have  been 
presented  to  demonstrate  a  difference  in 
safety  between  5  and  10  percent  alcohol 
in  OTC  drug  products  intended  for  oral 
ingestion. 

However,  in  this  document,  based  on 
the  Committee's  concurrence  with 
NDMA's  proposal  for  OTC  drug 
products  intended  for  oral  ingestion  that 
contain  alcohol,  the  agency  is 
proposing:  (1)  A  10-percent  alcohol 
limit  for  OTC  drug  products  intended 
for  adults  and  children  12  years  of  age 
and  over.  (2)  a  5-percent  alcohol  limit 
for  OTC  drug  products  intended  for 
children  6  to  imder  12  years  of  age,  and 
(3)  a  0.5-percent  alcohol  Umit  for  OTC 
drug  products  intended  for  children 
under  6  years  of  age.  The  agency  invites 
specific  comment  on  the  proposed  10- 
percent  maximum  alcohol 
concentration,  including  specific  data 
and  reasons  that  might  support  lowering 
this  concentration  to  a  5-percent  limit. 

The  agency  notes  that  NDMA 
suggested  that  products  containing  up  to 


0.5  percent  alcohol  be  called  "alcohol 
free."  However,  this  designation  would 
be  misleading  because  it  infers  that  the 
product  contains  no  alcohol  whatsoever. 
Individuals  taking  an  alcohol-deterrent 
medication,  such  as  disulflram.  could 
suffer  untoward  reactions  by  ingesting 
an  alcohol-containing  drug  product 
labeled  as  "alcohol  free"  that  actually 
contained  a  small  amount  of  alcohol. 
Therefore,  the  agency  is  proposing  that 
the  term  "alcohol  free"  mean  that  the 
product  contains  no  alcohol  at  all.  The 
agency  also  invites  specific  comment  on 
this  labeling  term. 

The  agency  agrees  with  the  NDMA 
suggestion  (see  Section  II  of  this 
document)  that  products  containing 
alcohol  include  additional  directions 
regarding  supervised  use  by  a  physician 
when  the  product  is  used  in  children 
below  a  certain  age.  However,  it  is 
possible  that  these  age  limitations  based 
on  alcohol  content  may  differ  from  age 
limitations  based  on  other  ingredients 
contained  in  the  product  that  are 
included  in  an  OTC  drug  monograph. 
Therefore,  the  agency  is  including  a 
provision  in  the  proposed  regulation 
that  if  age  limitation  statements  differ, 
the  direction  referring  to  the  higher  age 
limitation  should  be  used.  For  example, 
for  an  OTC  drug  product  containing  the 
antihistamine  ingredient 
diphenhydramine  hydrochloride  and  10 
percent  alcohol,  the  antihistamine 
monograph  requires  labeling  for 
diphenhydramine  products  to  advise 
users  to  consult  a  physician  for  use  in_ 
children  under  6  years  of  age.  The 
proposed  alcohol  regulation  would 
require  the  labeling  direction  to  consult 
a  physician  for  use  in  children  under  12 
years  of  age  for  products  containing 
between  5  and  10  percent  alcohol.  In 
this  case,  the  direction  for  the  higher  age 
limitation  (i.e..  to  consult  a  physician 
for  use  in  children  under  12  years  of 
age)  would  be  required  in  the  product's 
labeling,  and  the  labeling  could  not 
include  directions  for  children  age  6  to 
under  12.  A  provision  to  use  this  higher 
age-limitation  labeling  is  being  included 
in  the  proposed  regulation. 

The  agency  has  considered  where  the 
alcohol  content  of  a  product  should  be 
stated  in  labeling.  The  agency  believes 
that  consumers  need  to  know  this 
information  when  they  purchase  the 
product.  The  agency  is  concerned  that 
consumers  do  not  necessarily  read  all  ot 
a  product's  labeling  at  the  time  of 
purchase.  The  agency  believes  that  the 
product's  alcohol  content  should  be 
prominently  and  conspicuously 
displayed  in  the  product's  labeling,  and 
that  this  information  should  be  readily 
available  and  visible  to  consumers  at  the 
time  of  purchase.  Therefore,  the  agency 
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is  proposing  that  this  information 
appear  on  the  front  (principal)  display 
panel  of  the  product's  labeling  and  that 
the  information  be  in  a  size  reasonably 
related  to  the  most  prominent  printed 
matter  on  that  panel.  In  addition,  some 
manufacturers  are  presently  placing  the 
term  "alcohol  free"  on  their  products' 
principal  display  panel  and  will  likely 
do  so  for  new  or  revised  products 
containing  no  alcohol.  Therefore,  to 
facilitate  comparison,  the  agency 
believes  that  the  alcohol  content  of 
products  containing  alcohol  should  also 
appear  on  the  principal  display  panel. 
Further,  because  section  502(e)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  352(e))  requires  that  the 
quantity,  kind,  and  proportion  of 
alcohol  be  stated  on  a  drug  product's 
label,  the  alcohol  content  will  also  need 
to  appear  on  the  immediate  container 
label  when  the  immediate  container 
(e.g.,  a  glass  bottle)  is  marketed  in 
another  retail  package,  e.g.,  an  outer 
box.  This  dual  labeling  of  alcohol 
content  will  be  beneficial  should  a 
consumer  discard  the  outer  package. 
The  agency  invites  specific  comment  on 
the  location  of  this  information  in  OTC 
drug  product  labeling,  particularly  from 
consumers  who  have  an  interest  in  this 
type  of  information. 

The  agency  is  proposing  that  any  final 
rule  that  may  issue  based  on  this 
proposal  become  effective  12  months 
after  the  date  of  publication  in  the 
Federal  Register.  Based  on  the  time  that 
this  is  likely  to  occur,  the  effective  date 
would  be  consistent  with  NDMA's  goals 
for  its  voluntary  program,  which  are 
November  1993  for  the  reformulation 
and  labeling  of  affected  OTC  drug 
products  to  the  new  5-  and  10-percent 
alcohol  limitations,  and  December  1994 
for  the  reformulation  and  labeling  of 
alcohol-free  OTC  drug  products. 

If  the  agency  determines  that  any 
condition  included  in  the  final 
regulation  should  be  implemented 
sooner  than  the  12-month  effective  date, 
a  shorter  deadline  may  be  established. 
Similarly,  if  a  safety  problem  is 
identified  for  a  particular  condition  not 
in  conformance  with  the  Hnal 
regulation,  a  shorter  deadline  may  be  set 
for  removal  of  that  condition  from  OTC 
drug  products.  The  agency  encourages 
manufacturers  to  implement  voluntarily 
the  provisions  of  this  proposed  rule  at 
their  earUest  convenience. 

Within  the  OTC  drug  product 
marketplace,  the  agency  is  not  aware  of 
a  significant  number  of  products  that 
would  be  affiected  due  to  their  alcohol 
content  as  an  inactive  ingredient. 
Products  that  would  be  affected  consist 
of  a  limited  number  of  OTC  liquid 
cough-cold,  internal  analgesic,  and 


laxative  drug  products.  Therefore,  the 
agency  concludes  that  the  economic 
impact  of  this  proposed  rule,  if 
implemented,  would  be  minimal  and 
that  the  proposed  rule  is  not  a  major 
rule  as  defined  in  Executive  Order 
12291.  Further,  the  agency  certifies  that 
the  proposed  rule,  if  implemented,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  defined  in  the  Regulatory  Flexibility 
Act. 

The  agency  invites  public  comment 
regarding  any  substantial  or  significant 
economic  impact  that  this  rulemaking 
would  have  on  OTC  drug  products 
intended  for  oral  ingestion  that  contain 
alcohol  as  an  inactive  ingredient.  Types 
of  impact  may  include,  but  are  not . 
limited  to,  costs  associated  with 
reformulating,  product  (stability) 
testing,  repackaging,  and  relabeling. 
Comments  regarding  the  impact  of  this 
rulemaking  on  OTC  drug  products 
intended  for  oral  ingestion  that  contain 
alcohol  as  an  inactive  ingredient  should 
be  accompanied  by  appropriate 
documentation.  A  period  of  90  days 
from  the  date  of  publication  of  this 
proposed  rulemaking  in  the  Federal 
Register  will  be  provided  for  comments 
on  this  subject  to  be  developed  and 
submitted.  The  agency  will  evaluate  any 
comments  and  supporting  data  that  are 
received  and  will  reassess  the  economic 
impact  of  this  rulemaking  in  the 
preamble  to  the  final  rule. 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Interested  persons  may,  on  or  before 
January  19. 1994.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  proposed 
amendment  and  on  the  agency's 
economic  impact  determination.  Three 
copies  of  all  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Received  comments  may  be  seen  in  the 
office  above  between  9  a.in.  and  4  pjn., 
Monday  through  Friday. 

References 

The  following  information  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 


(1)  American  Academy  of  Pediatrics, 
Committee  on  Drugs,  "Ethanol  in  Liquid 
Preparations  Intended  for  Children," 
Pediatrics,  73:405-407, 1984. 

(2)  Maling,  H.M.,  "Toxicology  of  Single 
Doses  of  Ethyl  Alcohol,"  in  International 
Encyclopedia  of  Pharmacology  and 
Therapeutics,  Pergamom  Press.  Elmsftrrd, 
NY.  2:227-299,  1970. 

(3)  Letter  from  M.  Sabshin,  Medical 
Director,  American  Psychiatric  Association  to 
FDA.  )uly  28.  1992. 

(4)  Letter  from  P.  Wood,  National  Council 
on  Alcoholism  and  Drug  Independence,  Inc; 
to  FDA.  luly  30.  1992. 

(5)  Letter  from  R.M.  Kessel.  State  of  New 
York  Consumer  Protection  Board  to  FDA, 
July  12. 1991. 

(6)  Transcript  pf  Open  Proceedings  of  OTC 
Drugs  Advisory  Committee.  December  17. 
1992. 

(7)  Alcohol  Content  Limitation  for 
Monograph 'd  OTC's  intended  for  Oral 
Ingestion,  Nonprescription  Drug 
Manufacturers  Association,  presented  at  OTC 
Drugs  Advisory  Committee  meeting, 
December  17, 1992. 

List  of  Sobjects  in  21  CFR  Part  328 

Alcohol,  Drugs.  Labeling. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Conunissioner 
of  Food  and  Drugs,  it  is  proposed  that 
chapter  I  of  title  21  of  the  Code  of 
Federal  Regulations  be  amended  to  add 
part  328  as  follows: 

PART  328— OVER-THE-COUNTER 
DRUG  PRODUCTS  INTENDED  FOR 
ORAL  INGESTION  THAT  CONTAIN 
ALCOHOL 

Subpart  A — General  Provtslons 


Sec. 

328.1 

328.3 


Scope. 
Definitions. 


Subpart  B — Ingredients 
328.10     Alcohol. 
Subpart  C—LabeHng 

328.50    Principal  display  panel  of  all  OTC 
drug  products  intended  for  oral  ingestion 
that  contain  alcohol. 
Authority:  Sees.  201.  301.  501.  502,  503. 

505,  701  of  the  Federal  Food,  Drug,  and 

Cosmetic  Act  (21  U.S.C.  321.  331,  351.  352. 

353.  355,  371). 

Subpart  A— Oaneral  Provisions 

f  328.1    Scope. 

Reference  in  this  part  to  regulatory 
sections  of  the  Code  of  Federal 
Regulations  are  to  chapter  I  of  title  21 
unless  otherwise  noted. 

f  328.3    DefliKlions. 

As  used  in  this  part: 

(a)  A/co/i6f  means  the  substance 
known  as  ethanol,  ethyl  alcohol,  or 
Alcohol  USP. 


(b)  Inactive  ingredient  means  any 
component  of  a  product  other  than  an 
active  ingredient  as  defined  in 
S  210.3(b)(7)  of  this  chapter. 

Subpart  B— ingredients 

|3n.i0   Aicotwi. 

(a)  Any  over-the-counter  (OTC)  drug 
product  intended  for  oral  ingestion  shall 
not  contain  alcohol  as  an  inactive 
ingredient  in  concentrations  that  exceed 
those  established  in  this  part,  unless  a 
specific  exemption,  as  provided  in 
paragraph  (e)  of  this  section,  has  been 
approved. 

(b)  For  any  OTC  drug  products 
intended  for  oral  ingestion  and  labeled 
for  use  by  adults  and  children  12  years 
of  age  and  over,  the  amount  of  alcohol 
hi  the  product  shall  not  exceed  10 
percent. 

(c)  For  any  OTC  drug  product 
intended  for  oral  ingestion  and  labeled 
for  use  by  children  6  to  under  12  years 
of  age,  the  amount  of  alcohol  in  the 
product  shall  not  exceed  5  percent. 

(d)  For  any  OTC  drug  product 
intended  for  oral  ingestion  and  labeled 
for  use  by  children  under  6  years  of  age. 
the  amount  of  alcohol  in  the  product 
shall  not  exceed  0.5  percent. 

(e)  The  Food  and  Drug  Administration 
will  grant  an  exemption  from 
paragraphs  (b),  (c),  and  (d)  of  this 
section  where  appropriate,  upon 
petition  under  the  provisions  of  §  10.30 
of  this  chapter.  Appropriate  cause,  such 
as  a  specific  solubiUty  or  manufacturing 
problem,  must  be  adequately 
documented  in  the  petition.  Decisions 
with  respect  to  requests  for  exemption 


shall  be  maintained  in  a  permanent  file 
for  public  review  by  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23. 
12420  Parldawn  Dr.,  Rockville,  MD 
20857. 

Subpart  C-tabeling 

1328.50    Principal  (Uspisy  panel  of  aU  OTC 
drug  products  Intended  tor  oral  Ingestion 
that  contatoi  ateohoL 

(a)  The  amount  (percentage)  of 
alcohol  present  in  a  product  shall  be 
stated  in  terms  of  percent  volume  of 
absolute  alcohol  at  60  "F  (15.56  ^C)  in 
accordance  with  §  201.10(d)(2)  of  this 
chapter. 

(b)  A  statement  expressing  the  amount 
(percentage)  of  alcohol  present  in  a 
product  shall  appear  prominently  or 
conspicuously  on  the  "principal  display 
panel,"  as  defined  in  §  201.60  of  this 
chapter.  For  products  whose  principal 
display  panel  is  on  the  immediate 
container  label  and  that  are  not 
marketed  in  another  retail  package  (e.g.. 
an  outer  box),  the  statement  of  the 
percentage  of  alcohol  present  in  the 
product  shall  appear  prominently  or 
conspicuously  on  the  "principal  display 
panel"  of  the  immediate  container  label. 

(c)  For  products  whose  princi;>al 
display  panel  is  on  the  retail  package 
and  the  retail  package  is  not  the 
immediate  container,  the  statement  of 
the  percentage  of  alcohol  present  in  the 
product  shall  also  appear  on  the 
immediate  container  label;  it  may 
appear  anywhere  on  that  label  in  accord 
with  section  502(e)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act. 


(d)  The  statement  expressing  the 
amount  (percentage)  of  alcohol  present 
in  the  product  shall  be  in  a  size 
reasonably  related  to  the  most 
prominent  printed  matter  on  the  panel 
or  label  on  which  it  appears,  and  shall 
be  in  lines  generally  parallel  to  the  base 
on  which  the  package  rests  as  it  is 
designed  to  be  displayed. 

(e)  For  a  product  to  state  in  its 
labeling  that  it  is  "alcohol  free,"  it  must 
contain  no  alcohol  (0  percent). 

(0  For  any  OTC  drug  product 
intended  for  oral  ingestion  containing 
over  5  percent  alcohol  and  labeled  for 
use  by  adults  and  children  12  years  of 
age  and  over,  the  labeling  shall  contain 
the  foHowing  statement  in  the  directions 
section:  "Consult  a  physician  for  use  in 
children  under  12  years  of  age." 

(g)  For  any  OTC  drug  products 
intended  for  oral  ingestion  containing 
over  0.5  percent  alcohol  and  labeled  for 
use  by  children  ages  6  to  under  12  years 
of  age,  the  labeling  shall  contain  the 
following  statement  in  the  directions 
section:  "Consult  a  physician  for  use  in 
children  under  6  years  of  age." 

(h)  When  the  direction  regarding  age 
in  paragraph  (f)  or  (g)  of  this  section 
differs  from  an  age-limiting  direction 
contained  in  any  OTC  drug  monograph 
in  this  chapter,  the  direction  containing 
the  higher  age  limitation  shall  be  used. 

Dated:  )uiy  30. 1993. 
Michael  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
[FR  EJoc.  93-25836  Filed  M>-20-93;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  195 
[FRL-4792-81 

Radiation  Site  Cleanup  Regulations 

agency:  Environmental  Protection 

Agency. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  developing 
regulations  that  will  set  forth 
requirements  for  cleanup  levels  for  sites 
contaminated  with  radionuclides.  These 
regulations  will  be  designed  to  protect 
human  health  and  the  environment 
from  exposure  to  ionizing  radiation,  and 
will  be  applicable  to  sites  contaminated 
with  radioactive  material  subject  to  the 
Atomic  Energy  Act  (AEA)  and  to  sites 
covered  under  the  authority  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (i.e.,  Superfund  sites),  including  but 
not  limited  to  Federal  facilities. 

The  purpose  of  this  action  is  to  solicit 
general  comments,  information  and  data 
that  are  applicable  to  the  broad  issues 
identified  in  the  Supplementary 
Information  section  and  which  will 
shape  the  overall  scope  and  direction  of 
this  rulemal(ing.  In  addition  to  this  early 
request  for  input,  EPA  will  announce 
additional  opportunities  for  public 
participation  as  this  rulemaking 
progresses. 

In  a  separate  rulemaking,  EPA  will 
also  develop  regulations  for  the 
management  and  disposal  of  radioactive 
waste  generated  during  site  remediation 
and  will  explore  the  feasibility  of 
recycling  or  reusing  site  structures, 
equipment,  and  metals  after  cleanup. 
Comments  on  waste  management  and 
recycle/reuse  issues  are  also  being 
solicited  at  this  time.  However,  it  is 
imp>ortant  to  note  that  the  current 
rulemaking  effort  focuses  on 
development  of  the  radiation  site 
cleanup  regulations. 
DATES:  Comments  and  information  are 
requested  on  or  before  December  20, 
1993. 

ADDRESSES:  Comments  should  be 
submitted,  in  duplicate,  to  the  docket 
clerk  at  the  following  address:  U.S. 
Environmental  Protection  Agency,  Mail 
Stop  LE-131,  Air  Docket  No.  A-93-27, 
room  M-1500,  First  Floor  Waterside 
Mall,  401  M  Street,  SW.,  Washington, 
DC  20460.  The  Docket  is  open  from  8:30 
a.m.  to  12  noon  and  from  1:30  p.m.  to 
3:30  p.m.,  Monday  through  Friday, 
excluding  Federal  holidays.  A 


reasonable  fee  may  be  charged  for 
copies  of  docket  material. 
FOR  FURTHER  INFORMATKM  CONTACT:  Ms. 
Barbara  Hostage,  Chief,  Radiation 
Studies  Branch,  Radiation  Studies 
Division,  Office  of  Radiation  and  Indoor 
Air,  U.S.  Environmental  Protection 
Agency.  Washington,  DC  20460,  (202) 
233-9237. 

SUPPLEMENTARY  INFORMATION:  On  June 
18, 1986,  EPA  published  an  Advance 
Notice  of  Proposed  Rulemaking  (ANPR) 
titled  "Radiation  Protection  Criteria  for 
Cleanup  of  Land  and  Facilities 
Contaminated  with  Residual 
Radioactive  Materials"  (51  FR  22264). 
Many  of  the  issues  and  discussions 
presented  in  the  1986  ANPR  are  similar 
to  those  considered  in  the  current 
rulemaking  effort  and  may  be  consulted 
for  additional  background  information. 

Statutory  Authority 

Under  the  Atomic  Energy  Act  (42 
U.S.C.  2201/AEA  161;  42  U.S.C.  2021/ 
AEA  274)  and  Reorganization  Plan  No. 
3  of  1970  (5  U.S.C.  Appendix  1),  EPA 
is  authorized  to  develop  Federal 
guidance  and  regulations  to  protect 
public  health  and  the  environment  from 
the  effects  of  radiation.  The 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (42  U.S.C.  9601)  authorizes  the 
President  to  take  response  action 
whenever  there  is  a  release  or  threat  of 
a  release  of  hazardous  substances, 
which  includes  radionuclides. 

Current  Approach  to  Site  Cleanup 

Progress  to  date  in  cleaning  up 
radiation  sites  has,  in  general,  been 
limited  and  slow.  The  total  number  of 
sites  eventually  requiring  cleanup  may 
number  in  the  thousands  and  may  cost 
hundreds  of  billions  of  dollars  to 
remediate.  In  the  absence  of 
promulgated  standards  that  specifically 
address  cleanup  requirements,  the 
majority  of  these  sites  have  been  and 
continue  to  be  cleaned  up  using  a 
variety  of  criteria.  EPA  believes  that  the 
lack  of  specific  cleanup  standards  has 
led  to  confusion  and  public  concern, 
increased  costs  with  marginal  increases 
in  protection  levels,  and  delays  in 
accomplishing  necessary  cleanups. 

Proposed  Regulatory  Strategy 

The  Agency  recognizes  that  the 
selection  of  a  regulatory  approach  and 
the  choice  of  cleanup  levels  involve 
many  difficult  technical  and  policy 
decisions  with  wide-ranging  economic 
and  envirorunental  implications.  EPA 
believes  that  the  development  of 
regulations  that  specifically  address 
cleanup  requirements  will  assist  in 
ensuring  that  radioactively 


contaminated  sites  are  cleaned  up  in  a 
consistent,  protective  and  cost-effective 
manner.  To  this  end,  EPA  is  proposing 
a  comprehensive  regulatory  strategy.  As 
an  initial  step  in  this  strategy,  the 
Agency  is  developing  cleanup  levels  for 
soil  and  groundwater  contaminated 
with  radionuclides.  These  will 
correspond  to  an  acceptable  risk  limit 
and  may  be  based  on  different  land  use 
scenarios,  such  as  residential  or 
commercial/industrial  use.  EPA  is 
currently  exploring  several  different 
approaches  for  deriving  these  levels  and 
has  not  yet  selected  a  specific  approach 
or  type  of  regulation  (or  a  combination). 

As  future  steps  in  the  regulatory 
strategy,  EPA  will  develop  waste 
management  regulations  that  will 
include  standards  for  the  handling  and 
disposal  of  radioactive  waste  generated 
during  cleanup.  As  a  component  of  this, 
EPA  will  also  examine  the  feasibility  of 
recycling  or  reusing  site  structures, 
equipment  and  metals  contaminated 
with  low  levels  of  radioactivity  after 
cleanup.  EPA  is  not  including  the 
development  of  waste  management 
regulations  in  its  current  rulemaking 
effort  on  radiation  site  cleanup 
regulations.  The  waste  management 
regulations  will  be  developed  in  a 
separate  rulemaking. 

Cleanup  Issues  Under  Consideration 

To  assist  in  shaping  its  regulatory 
strategy  for  cleanup,  EPA  has  prepared 
an  Issues  Paper  to  present  issues, 
alternative  regulatory  approaches,  and 
preliminary  analyses  that  are  relevant  to 
the  development  of  radiation  site 
cleanup  regulations.  A  copy  of  this 
paper  may  be  obtained  by  calling  the 
Superfund/RCRA  Hotline  at  1-800- 
424-9346  (TDD  1-800-553-7672).  In 
the  Washington  DC  area,  dial  703-412- 
9810.  Interested  parties  can  also  contact 
the  Cleanup  Regulation  Electronic 
Bulletin  Board  at  1-800-700-STDS  (dial 
703-790-0825  in  the  Washington,  DC 
area)  for  information  on  rulemaking 
activities  and  available  documents. 

Currently,  EPA  is  evaluating  several 
important  issues  related  to  the  cleanup 
regulations,  including  but  not  limited  to 
the  following: 

A.  Level  of  Protection 

What  level  or  levels  of  risk  should  the 
proposed  regulation(s)  achieve  to  ensure 
protection  of  human  health  and  the 
environment  after  cleanup?  Should  the 
level  apply  to  a  maximally  exposed 
individual,  the  average  member  of  the 
most  exposed  group,  or  to  some  other 
entity?  Should  there  be  different  levels 
of  cleanup  for  different  land  use 
scenarios?  Should  members  of  future 
generations  be  protected  at  the  same 
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level  as  members  of  the  current 
generation? 

B.  Consistency  with  Existing  Regulations 

In  what  manner  and  to  what  degree 
siiould  the  proposed  cleanup 
r^ulation(s)  be  consistent  with  existing 
Federal,  state,  and  local  cleanup 
statutes,  regulations,  requirements,  and 
guidance? 

"  C.  Regulatory  Approaches  and  fype  of 
Regulation(s) 

What  regulatory  approaches  should  be 
considered?  Should  the  proposed 
regulation(s)  include  a  single  dose  or 
risk  limit,  or  a  range  of  limits?  Should 
the  regulations  contain  a  table  or  tables 
of  default  media-  and  radionuclide- 
^lecific  concentration  limits  based  on 
generic  site  conditions?  Should  the 
regulation(s)  correspond  to  site-specific 
concentration  limits  derived  from  an 
Agency-approved  pathways  model 
based  on  actual  site  conditions?  Should 
the  proposed  regulation(s)  be 
technology-based  linked  to  an 
acceptable  risk  level? 

D.  Practicality  Issues 

How  should  the  availability, 
development,  advantages  and 
limitations  of  current  remediation 
technologies,  fate  and  transport  models, 
exposure  and  risk  assumptions, 
detection  limits,  and  site 
characterization  techniques  be 
considered?  How  should  cleanup  costs 
and  financial  responsibilities  be 
assessed?  What  weight  should  be  placed 
on  these  considerations  in  developing 
the  regulation(s),  and  in  what  order  of 
importance  should  they  be  addressed? 
What  liability  issues  arise?  How  can 
pollution  prevention  considerations  be 
incorporated? 

E.  NARM/NORM  Issues 

Should  naturally  occurring  and 
accelerator-produced  radioactive 
material  (NARM),  and  in  particular 
diffuse  naturally  occurring  radioactive 
materials  (NORM),  be  included  in  the 
proposed  cleanup  regulation(s)?  If  so, 
how  should  they  be  included?  What  is 
the  current  nature  and  extent  of  NORM 
contamination  at  Superfund  sites  and 
Federal  facilities?  Would  future 
legislation  be  useful  and,  if  so,  what 
legislation  would  be  most  effective  in 
regulating  the  cleanup  of  NORM  sites? 
How  would  Federal  NORM 
requirements  affect  existing  state 
regulations? 

F.  Mixed  Waste  Issues 

Should  mixed  AEA  radioactive  and 
Resource  Conservation  and  Recovery 
Act  (RCRA)  hazardous  waste  be 


addressed  in  the  regulation(s)?  Should 
the  regulation(s)  address  only  the 
radioactive  component  of  the  waste? 
What  is  the  current  nature  and  extent  of 
mixed  waste  contamination  at 
Superfund  sites  and,  in  particular,  at 
Federal  facilities? 

EPA  is  also  considering  a  number  of 
waste  management  and  recycle/reuse 
issues  that  may  have  a  significant 
impact  on  the  development  of  the 
cleanup  regulations: 

A.  Waste  Management  Issues 

How  should  the  management  of 
radioactive  waste  generated  during 
cleanup  be  addressed?  Should  separate 
rules  and  guidance  be  developed  to  deal 
with  waste  handling,  treatment,  storage, 
transportation,  and  disposal  activities? 
How  should  the  availabiUty  of  waste 
disposal  sites  and  their  capacities  be 
factored  into  decisions  concerning 
protection  level(s)  of  the  regulation(s)? 
How  should  the  corresponding  volumes 
of  waste  and  cleanup  costs  anticipated 
with  each  protection  level  be 
considered?  Given  the  potential 
inadequacy  of  existing  licensed  disposal 
sites  to  accommodate  the  volimies  of 
radioactive  waste  anticipated  from 
cleanups,  should  one  waste 
management  option  be  partial  site 
cleanuf>s  with  above-ground  onsite 
retrievable  storage?  Should  another 
waste  management  option  be  the 
cleanup  and  consolidation  of  wastes 
from  multiple  sites  with  the  storage  or 
disposal  of  these  wastes  at  another 
contaminated  site?  How  should  NORM 
and  mixed  radioactive  and 
nonradioactive  hazardous  wastes  be 
addressed? 

B.  Recycle/Reuse  Issues 

Should  decontaminated  structures, 
equipment,  and  metal  be  reused  or 
recycled?  What  level  or  levels  of 
residual  radioactivity  contamination 
should  be  set  for  these  materials,  and 
how  should  the  level(s)  be  established? 
How  would  these  materials  be  used  and 
what  potential  public  health  impacts 
would  they  pose?  What  potential 
liabilities  exist  for  future  distributors  or 
sellers  of  these  materials,  and  what 
notice  to  buyers  should  be  required? 

Coordination  With  Interested  Parties 

EPA  is  committed  to  moving  forward 
with  the  rulemaking  expeditiously 
while  coordinating  with  all  interested 
parties,  as  follows: 

A.  Public  Participation 

EPA  strongly  encourages  public 
participation  throughout  the  rulemaking 
process  to  ensiu^  that  all  interests  are 
adequately  represented.  EPA  will 


provide  opportunities  for  the  public  to 
review  and  comment  on  supporting 
rulemaking  documents. 

B.  NACEPT 

EPA  is  establishing  a  subcommittee 
under  the  auspices  of  the  National 
Advisory  Council  for  Environmental 
PoUcy  and  Technology  (NACEPT). 
Chartered  under  the  Federal  Advisory 
Committee  Act,  NACEPT  provides 
extramural  environmental  poUcy 
information  and  advice  to  the 
Administrator  of  EPA  and  other  Agency 
officials.  Membership  of  this 
subcommittee  will  consist  of 
individuals  from  a  wide  variety  of 
governmental  agencies,  industry,  and 
public  interest  groups  so  as  to  ensure  a 
balanced  representation. 

C.  Other  Interested  Parties 

EPA  will  also  coordinate  with  the 
following  groups:  other  Federal 
agencies;  state  and  local  governmental 
agencies;  Indian  Nations;  environmental 
groups;  and  industry  and  trade 
associations. 

Relationship  of  EPA  Cleanup  Standards 
to  NRC  Decommissioning  Standards 

On  March  16, 1992,  EPA  and  the 
Nuclear  Regulatory  Commission  (NRC) 
signed  a  Memorandum  of 
Understanding  (MOU)  to  "establish  a 
basic  framework  within  which  EPA  and 
NRC  will  endeavor  to  resolve  issues  of 
concern  to  both  agencies  that  relate  to 
the  regulation  of  radionuclides  in  the 
environment."  This  MOU  governs  these 
proposed  EPA  regulations  and  the 
proposed  NRC  decommissioning 
standards.  It  formally  defines  the  roles, 
responsibilities,  and  separate 
rulemaking  activities  of  each  agency 
concerning  regulations  that  affect  NRC 
Ucensees  and  NRC-licensed  faciUties 
and  radioactive  materials. 

Under  the  MOU,  if  EPA  determines 
that  NRC's  regulatory  program  achieves 
a  sufficient  level  of  protection  of  the 
public  health  and  the  environment,  EPA 
will  propose  in  the  Federal  Register  that 
NRC  licensees  be  exempted  £rom  the 
EPA  radiation  site  cleanup  regulations. 
EPA  believes  that  this  dual  track 
approach  provides  the  best  means  to 
help  ensure  that  EPA  cleanup 
regulations  and  NRC  decommissioning 
standards  are  consistent. 

Coordinated  Implementation  of 
Regulations 

EPA  is  also  coordinating  with  the 
Department  of  Energy  (DOE). 
Department  of  Defense  (DOD),  and  NRC 
on  technical  implementation  issues  for 
the  cleanup  of  radioactive 
contamination  at  Federal  facihties.  EPA, 
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DC£.  DOD.  and  NRC  face  several  of  the 
same  steps  during  cleanup,  such  as 
initial  site  characterization,  exposure 
and  risk  modeling,  remedial  design  and 
action,  onsite  radiation  monitoring,  and 
compliance  sampling  and  analysis.  Each 
step  presents  many  tedmical 
challenges,  and  all  four  agencies 
understand  the  dear  advantages  of 
meeting  these  challenges  with  a  unified 
Federal  approach  that  combines  the  best 


scientific  and  technical  resources  and 
real-world  experiences  of  each  agency. 
It  is  EPA's  intent  to  coordinate  this 
Federal  effort  and  to  ensure  all  facets  of 
the  technical  implementation  guidance 
are  based  on  scientifically  sound  and 
technologically  feasible  principles  and 
methods. 

List  of  SubiecU  in  40  CFR  Part  195 

Environmental  protection.  Cleanup 
standards.  Decommissioning, 


Decontamination,  Intergovernmental 
relations,  Radiation  protection. 
Radioactive  contamination.  Recycle/ 
reuse.  Site  remediation,  W^ste 
management  standards. 

Dated:  October  IS.  1993. 
Carol  M.  Browoer. 

Administrator. 

(FR  Doc.  93-25928  Filed  10-20-93;  8:45  ami 
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Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Part  121,  et  al. 
Special  Federal  Aviation  Regulation  No. 
36,  Development  of  Major  Repair  Data; 
Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parta  121, 127, 135,  and  145 
[Docket  No.  17551;  SFAR  No.  36-«l 

Special  Federal  Aviation  Regulation 
No.  36,  Development  of  Maior  Repair 
Data 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to 
amend  and  extend  Special  Federal 
Aviation  Regulation  (SFAR)  No.  36, 
which  provides  that  authorized  repair 
station  and  aircraft  operating  certificate 
holders  may  approve  aircraft  products 
or  articles  for  return  to  service  after 
accomplishing  major  repairs  using  self- 
developed  repair  data  that  have  not 
been  directly  approved  by  the  Federal 
Aviation  Administration  (FAA). 
Proposed  amendments  include 
clarification  of  the  scope  of  the  SFAR 
authorization.  Extension  of  the 
regulation  would  continue  to  provide, 
for  those  that  qualify,  an  ahemative 
from  the  requirement  to  obtain  direct 
FAA  approval  of  major  repair  data  on  a 
case-by-case  basis,  and  would  allow 
additional  time  for  the  FAA  to 

incorporate  the  SFAR  provisions  into 

the  regulations. 

DATES:  Comments  must  be  received  on 

or  before  November  22. 1993. 

ADDRESSES:  Comments  on  this  proposal 
^should  be  mailed,  in  tripUcate  to: 
"Federal  Aviation  Administration.  Office 

of  the  Chief  Counsel.  Attention:  Rules 

Doclcet  (AGC-10).  Docket  No.  17551, 

800  Independence  Ave.,  SW., 

Washington,  DC  20591.  Comments 

delivered  must  be  marked  Docket  No. 

17551.  Conunents  may  be  examined  in 

room  915G  weekdays  between  8:30  a.m. 

and  5  p.m.,  except  Federal  holidays. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Todd  Thompson.  Continued 

Airworthiness  Staff.  Aircraft 

Engineering  Division,  AIR-107.  Federal 

Aviation  Administration,  800 

Independence  Ave.,  SW..  Washington. 

DC  20591.  telephone:  (202)  267-7218. 

SUPPt-EMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Comments  relating  to 
environmental,  energy,  or  economic 
impacts  that  might  result  from  adoption 


of  the  proposal  c»ntained  in  this  notice 
are  invited.  Communications  should 
identify  the  regulatory  docket  or  notice 
number  and  be  submitted  in  duplicate 
to  the  address  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator  before 
taking  action  on  the  proposals;  the 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  proposal  will  be 
filed  in  the  Rules  Docket.  Commenters 
wishing  acknowledgment  of  mailed 
comments  should  enclose  a  stamped, 
self-addressed  postcard  on  which  the 
following  statement  is  made: 
"Comments  on  Docket  No.  17551."  The 
postcard  will  be  dated  and  time 
stamped  and  returned  to  the 
commenter. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-430,  800  Independence 
Avenue.  SW..  Washington.  DC  20591. 
Telephone:  (202)  267-3483.  Each 
communication  must  identify  the  notice 
number  of  this  NPRM. 

Persons  interested  in  being  placed  on 
a  mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A.  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 


Background 

Statement  of  the  Problem 

Special  Federal  Aviation  Regulation 
No.  36  allows  authorized  certificate 
holders  (domestic  repair  stations,  air 
carriers,  air  taxi  operators  of  large 
aircraft,  and  commercial  operators  of 
large  aircraft)  to  approve  aircraft 
products  arKl  articles  for  return  to 
service  after  accomplishing  major 
repairs  using  data  developed  by  the 
holder  that  have  not  been  directly 
approved  by  the  FAA.  More  than  40  air 
carrier  and  domestic  repair  station 
certificate  holders  currently  have  SFAR 
36  authorizations.  Because  SFAR  36 
will  terminate  on  January  23. 1994, 
these  authorizations  will  not  be 
renewable  unless  the  termination  date 
of  the  SFAR  is  extended.  Since  the 
SFAR  was  initially  adopted  in  1978. 
some  of  the  regulatory  language  has 
been  subjected  to  differing  field 


interpretation.  As  a  result,  some 
repaired  products  have  been  returned  to 
service  by  SFAR  36  authorization 
holders  that  did  not  have  return  to 
service  authority.  These  interpretations 
are  the  resuh  of  changes  in  the  repair 
industry  since  the  initial  adoption  of  the 
rule.  The  original  SFAR  36  did  not 
foresee  that  some  repair  stations  would 
be  authorized  only  to  perform 
maintenance  on  parts  or  components  of 
articles  without  authorization  to  return 
them  to  service.  These  interpretations  of 
eligibility  have  allowed  several  SFAR  36 
authorizations  to  be  issued  and  used 
inconsistently  with  the  original  intent  of 
the  SFAR. 

An  aircraft  "product"  is  an  aircraft, 
airframe,  aircraft  engine,  propeller,  or 
appliance.  An  aircraft  "article"  is  an 
airframe,  powerplant.  propeller, 
instrument,  radio,  or  accessory. 
Although  some  repair  stations  are 
authorized  only  to  perform  maintenance 
on  parts  of  articles  or  products,  some 
SFAR  36  authorizations  were  used  by 
these  repair  station  certificate  holders  to 
approve  the  articles  and  products  for 
return  to  service. 

The  FAA  has  found  that  while  repair 
stations  that  specialize  in  the  repair  of 
parts  or  components  of  aircraft  articles 
or  products  may  have  the  technical 
capability  and  scope  sufficient  for  the 
individual  repair,  they  do  not 
necessarily  possess  the  overall 
knowledge  necessary  for  returning  an 
article  or  product  to  service.  Only  repair 
stations  and  air  carriers  that  understand 
the  form,  fit.  and  function  of  an  aircraft 
article  or  products  should  be  authorized 
to  approve  that  article  or  product  for 
return  to  service  after  a  major  repair. 
Furthermore,  one  must  understand  the 
form.  fit.  and  function  of  the  article  or 
product  in  order  to  appreciate  the 
ramifications  of  a  major  repair  being 
developed  for  that  article  or  product. 
When  the  FAA  finds  that  a  repair 
station  or  air  carrier  has  that  necessary 
understanding,  the  FAA  issues  it  a 
certificate  and  operations  specifications 
commensurate  with  that  finding,  and 
the  repair  station  or  air  carrier  is  granted 
return  to  service  authority.  This  higher 
level  of  certitude  by  the  FAA  in  the 
work  and  knowledge  of  the  repair 
station  or  carrier  that  is  authorized.to 
approve  the  rated  article  or  product  for 
return  to  service  is  the  basis  for  the 
SFAR  36  authorization  to  develop  and 
use  data  for  major  repairs  without  direct 
FAA  approval  of  the  data.  The  preamble 
to  the  original  SFAR  36  reflected  this 
intent  to  limit  the  authorization  to  these 
repair  stations  and  carriers  when  it 
discussed  the  need  to  have  damaged 
aircraft  repaired  and  returned  to  service 
as  quickly  as  possible.  The  SFAR  36 
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system  was  never  intended  to  support 
repairs  accomplished  further  up  in  the 
repair  stream. 

Cuxrent  Requirements 

Current  SFAR  36  states  that,  contrary 
provisions  of  §§  121.379(b),  127.140(b). 
and  145.51  of  the  Federal  Aviation 
Regulations  notwithstanding,  a 
certificate  holder  may  approve  an 
aircraft,  airhame.  aircraft  engine, 
propeller,  or  appliance  for  return  to 
service  after  accomplishing  a  major 
repair  if  the  data  used  for  the  repair  was 
developed  by  that  certificate  holder  in 
accordance  with  an  authorization  issued 
under  Special  Federal  Aviation 
Regulation  No.  36.  The  current  SFAR 
terminates  on  January  23. 1994. 

History 

Prior  to  the  adoption  of  SFAR  36. 
certificate  holders  that  were  qualified  to 
make  repairs  were  required  to  obtain 
FAA  approval  on  a  case-by-case  basis 
for  data  they  had  developed  to  perform 
major  repairs.  The  only  alternative  to 
the  time-consuming,  case-by-case 
approval  method  was  to  petition  for  and 
obtain  an  exemption  granting  relief  from 
the  regulation.  The  number  of 
exemptions  being  granted  indicated  that 
revisions  to  the  F^eral  Aviation 
Regulations  (FAR)  were  necessary,  and 
SFAR  36  was  adopted  on  January  23, 
1978,  as  an  interim  rulemaking  action. 
Adoption  of  the  SFAR  eliminated  the 
requirement  for  the  authorized 
certificate  holders  to  petition  for 
exemption  from  the  regulation,  and 
allowed  the  FAA  additional  time  to 
obtain  the  information  necessary  to 
develop  a  permanent  rule  change.  Most 
of  the  affected  certificate  holders, 
however,  did  not  use  the  provisions  of 
SFAR  36  until  it  was  well  into  its 
second  year  and  nearing  its  expiration 
date  of  January  23. 1980.  Since  the  FAA 
did  not  yet  have  sufficient  data  upon 
which  to  base  a  permanent  rule  change, 
the  termination  date  for  SFAR  36  was 
extended  to  January  23, 1982. 

Although  the  FAA  has  considered 
consolidating  certain  authorizations 
along  with  those  issued  under  SFAR  36 
to  make  them  permanent  parts  of  the 
regulations,  no  rulemaking  action  has 
been  undertaken,  and  SFAR  36  has  been 
extended  three  times.  Currently, 
regulatory  action  is  under  consideration 
by  the  Aviation  Rulemaking  Advisory 
Committee  (ARAC).  and  is  discussed 
below. 

Related  Activity 

The  FAA  has  delegated  to  the  ARAC 
the  task  of  reviewing  the  current  system 
of  delegations  to  perform  certain  aircraft 
certification  functions  to  determine 


what,  if  anything,  would  improve  the 
safety,  quality,  and  effectiveness  of  the 
system.  The  ARAC  may  then  forward  to 
the  FAA  any  recommendations  for  new 
or  revised  rules  incorporating  the 
provisions  of  SFAR  36.  and  any 
advisory,  guidance,  or  collateral 
materials.  Rulemaking  actions  based  on 
the  recommendations,  if  any,  are  not 
expected  to  be  accomplished  before  the 
termination  date  of  SFAR  36.  January 
23, 1994. 

General  Discussion  of  the  Proposal 

Section  1 

The  FAA  proposes  to  define  aircraft 
"product."  "article."  and  "component" 
for  the  piupose  of  the  SFAR.  The 
definitions  would  help  to  explain  more 
clearly  an  authorization  holder's  return 
to  service  authority. 

Section  2 

The  FAA  proposes  to  restate  the 
general  provisions  of  the  current  SFAR 
in  terms  appUcable  to  the  individual 
types  of  eligible  certificate  holders. 
Proposed  paragraph  (c)  of  section  2 
clarifies  that  an  SFAR  36  authorization 
does  not  expand  the  scope  of  authority 
of  a  repair  station  certificate  holder  i.e., 
it  does  not  give  a  repair  station  return 
to  service  authority  for  any  article  for 
which  it  is  not  rated  or  change  the 
articles  it  is  rated  to  repair. 

Section  3 

Proposed  section  3  states  that  an 
authorized  certificate  holder  may 
approve  an  aircraft  product  or  article  for 
return  to  service  after  accomplishing  a 
major  repair,  using  data  not  approved  by 
the  Administrator,  only  in  accordance 
with  the  amended  SFAR.  Proposed 
section  3  requires  that  the  data  used  to 
perform  the  major  repair  be  developed 
and  "approved"  in  accordance  with  the 
holder's  authorization  and  procedures 
manual.  Proposed  section  3  also  enables 
an  authorization  holder  to  use  its 
developed  repair  data  on  a  subsequent 
repair  of  the  same  type  of  product  or 
article.  For  each  subsequent  repair,  the 
holder  would  determine  that 
accomplishment  of  the  repair,  using 
previously  developed  data,  will  return 
the  product  or  article  to  its  original  or 
properly  altered  condition,  to  conform 
to  all  applicable  airworthiness 
requirements.  In  addition,  eadi 
subsequent  use  of  the  data  would  have 
to  be  recorded  in  the  authorization 
holder's  SFAR  records. 

Section  4 

Proposed  section  4  describes  the 
procedures  for  applying  for  an  ^AR  36 
authorization. 


Section  5 

Proposed  section  5  provides  the 
requirements  a  certificate  holder  must 
meet  to  be  eligible  for  an  SFAR  36 
authorization.  Paragraphs  (a)(2).  (a)(3), 
and  (b)  define  the  personnel  required 
and  incorporate  clarifying  changes  from 
the  current  SFAR  Paragraph  (c) 
contains  the  reporting  requirement  of 
the  current  SFAR  that  pertains  to 
changes  that  could  affect  the  holder's 
continuing  ability  to  meet  the  SFAR 
requirements. 

Section  6 

Proposed  section  6  describes  the 
procedures  manual  requirements. 
Paragraph  (c)  of  proposed  section  6 
requires  that  an  authorization  holder 
that  experiences  a  change  in  procedures 
or  staff  obtain  and  record  FAA  approval 
in  order  to  continue  to  approve  products 
or  articles  for  return  to  service. 

Section  7 

Proposed  section  7  states  that  the 
amended  SFAR  36  terminates  on 
January  23, 1999.  All  authorizations 
issued  under  the  amended  SFAR  would 
terminate  on  that  date  unless  earUer 
surrendered,  suspended,  revoked,  or 
otherwise  terminated. 

Section  8 

Proposed  section  8  prohibits  the 
transfer  of  an  SFAR  36  authorization. 
This  pr(^bition  is  retained  from  section 
7  of  the  current  SFAR 

Section  9 

Proposed  section  9  contains  the 
inspection  provisions  of  the  currmt 
SFAR.  It  also  emphasizes  that  the  FAA 
must  be  able  to  determine  whether  an 
applicant  has,  or  a  holder  maintains, 
personnel  adequate  to  comply  with  the 
provisions  of  the  SFAR  and  any 
additional  limitations  contained  in  the 
authorization. 

Section  10 

Proposed  section  10  re-emphasizes 
that  an  SFAR  36  authorization  does  not 
expand  the  scope  of  products  or  articles 
that  an  aircraft  operator  or  repair  station 
is  authorized  to  approve  for  return  to 
service.  This  proposed  section  also 
emphasizes  that  the  authorization 
allows  a  holder  to  approve  for  return  to 
service  a  product  or  article  after  major 
repair  performed  by  the  holder  using 
data  developed  by  the  holder  without 
direct  FAA  approval  of  that  data. 

Section  11 

Proposed  section  11  contains  the 
additional  limitations  provision  of  the 
current  SFAR 
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Sections  12  and  13 

Proposed  sections  12  and  13  retain, 
with  clarifying  changes,  the  data  review 
and  service  experience  requirements 
and  the  record  keeping  requirements  of 
the  current  SFAR.  Section  12  states  the 
circiunstances  in  which  a  holder  would 
be  required  to  submit  the  information 
necessary  for  corrective  action  on  a 
repair.  Paragraph  (b)  of  section  13  lists 
the  identification  information  required 
rather  than  use  the  term  "FAA 
identification."  which  has  been  the 
source  of  confusion. 

As  noted  above,  the  FAA  is  proposing 
a  termination  date  of  January  23. 1999. 
for  SFAR  No.  36.  The  S-year  extension 
was  chosen  to  allow  enough  time  for  the 
ARAC  to  deliberate  and  forward  a 
recommendation,  and  enough  time  for 
the  FAA  to  deliberate  and  act  upon  it. 
If  this  proposed  rule  is  adopted,  each 
FAA  office  having  jurisdiction  over  a 
current  SFAR  36  authorization  will 
reevaluate  each  holder  in  terms  of  the 
amended  rule.  All  current  holders 
would  be  notified  in  writing  as  to 
whether  they  continue  to  qualify  under 
the  amended  rule. 

Some  current  SFAR  36  holders' 
authorizations  will  lapse  on  the  current 
termination  date,  January  23. 1994. 
imless  they  are  authorized  under  the 
amended  SFAR  The  FAA  would  work 
with  these  holders  that  no  longer  qualify 
to  establish,  where  possible,  other 
means  to  perform  major  repairs.  The 
means  may  include  submitting  repair 
data  to  an  aircraft  certification  office 
(ACX))  for  approval,  utilizing  a 
consultant  designated  engineering 
representative  (DER)  to  approve  the 
data,  or  employing  a  company  DER. 

The  extension  of  SFAR  36  would 
allow  uninterrupted  activity  of  the 
current  authorization  holders  that 
qualify  under  the  amended  SFAR;  those 
authorizations  would  be  extended 
without  the  holders  reapplying  for 
authorization.  The  extension  would  also 
allow  a  new,  qualified  applicant  to 
obtain  an  authorization,  instead  of 
petitioning  for  exemption  from  the 
regulations. 

Paperwork  Reduction  Act 

The  reporting  requirements  of  SFAR 
36  have  been  submitted  to  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L  96-511). 

Regulatory  Evaluation 

This  section  summarizes  the 
regulatory  evaluation  prepared  by  the 
FAA  on  the  amendments  to  14  CFR 
parts  121. 127. 135,  and  145— Special 
Federal  Aviation  Regulation  No.  36. 


Development  of  Major  Repair  Data.  This 
summary  and  the  full  regulatory 
evaluation  quantify,  to  the  extent 
practicable,  estimated  costs  and 
anticipated  benefits  to  the  private 
sector,  consumers,  and  Federal,  State, 
and  local  governments. 

The  FAA  has  determined  that  this 
rulemaking  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866.  and  no 
Regulatory  Impact  Analysis  was 
prepared.  Nevertheless,  in  accordance 
with  Depcirtment  of  Transportation 
PoUcies  and  Procedures,  the  FAA  has 
evaluated  the  anticipated  costs  and 
benefits,  which  are  summarized  below. 
For  more  detailed  economic 
information,  see  the  full  regulatory 
evaluation  contained  in  the  docket. 

Cost  Analysis 

The  FAA  estimates  that  the  one-time 
total  cost  of  compliance  would  be  S54 
for  the  industry  and  about  $840  for  the 
FAA.  This  cost  estimate  was  derived 
based  upon  two  components:  (1) 
Current  SFAR  36  certificate  holders 
(that  would  not  qualify  under  the 
amended  rule)  applying  for  a  DER.  and 
(2)  FAA  costs  to  review  SFAR  36  and 
DER  authorizations. 

Benefit  Analysis 

The  proposed  rule,  with  the  changes 
noted  in  the  preamble  and  the  extended 
termination  date,  would  allow 
certificate  holders  that  qualify  under  the 
amended  SFAR  to  continue  to  use  their 
SFAR  36  authority  and  not  incur  the 
time  and  cost  involved  in  applying  for 
individual  approvals  of  repair  data  or 
applying  for  exemptions  from  the 
regulations  regarding  major  repairs. 

The  changes  incorp>orated  in  the 
proposed  rule  will  also  eliminate 
ambiguities  that  exist  because  of  the 
language  in  the  present  rule.  These 
ambiguities  have  allowed  component 
repair  stations  that  do  not  have  return 
to  service  authorization  for  articles  to 
receive  SFAR  36  authorizations 
"allowing"  them  to  return  articles  to 
service,  llie  FAA  does  not  have  as  high 
a  level  of  certitude  in  these  facilities  as 
it  does  in  facilities  that  have  been 
granted  return  to  service  authority  for 
articles.  The  intent  of  SFAR  36.  which 
allows  authorized  holders  to  approve 
self-developed  data  for  major  repairs, 
was  to  limit  its  scope  to  those  repair 
stations  in  which  the  FAA  had  the 
highest  level  of  certitude  for  the  repairs 
they  accomplish. 

While  there  have  been  no 
documented  instances  of  compromised 
safety  as  a  result  of  articles  repaired  by 
those  that  hold  the  SFAR  36 
authorization  as  a  result  of  error,  the 


FAA  has  determined  that  the  level  of 
certitude  in  major  repairs  should  not  be 
compromised.  Only  those  that 
understand  the  form,  fit,  and  function  of 
the  articles  and  products  they  repair 
(i.e..  those  with  return  to  service 
authorization  for  articles  and  products, 
but  not  components  or  parts)  were 
meant  to  perform  major  repairs  using 
self-developed  and  approved  data.  The 
benefit  of  this  action  would  be  to  ensure 
that  the  major  repairs  accomplished 
under  SFAR  36  authorizations  are 
accomplished  by  the  repair  stations  and 
air  carriers  with  the  necessary 
understanding  of  the  form,  fit,  and 
function  of  the  article  or  product  being 
returned  to  service. 

Comparison  of  Costs  and  Benefits 

The  costs  associated  with  this 
proposed  rulemaking  ($54  for  industry 
and  $840  for  the  FAA)  are  negligible.  In 
view  of  the  negligible  costs  of  the  rule, 
coupled  with  benefits  discussed  above 
that  affect  all  aircraft  operators,  the  FAA 
has  determined  that  the  rule  will  be  cost 
beneficial. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  ensures  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  Government  regulations. 
The  RFA  requires  agencies  to  review 
rules  that  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  costs 
associated  with  this  proposed  rule  are 
below  any  threshold  established  by  FAA 
Order  2100.14A.  Therefore,  the 
proposed  rule  would  not  have  a 
significant  economic  impact  on  any 
small  entity. 

International  Trade  Impact  Statement 

The  proposed  rule  would  have  neither 
an  effect  on  the  sale  of  foreign  aviation 
products  or  services  in  the  United 
States,  nor  an  effect  on  the  sale  of  U.S. 
products  or  services  in  foreign  countries 
since  it  would  not  impose  costs  on 
aircraft  operators  or  U.S.  or  foreign 
aircraft  manufacturers. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  nor  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  proposed  rule 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 
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Conclusion 

I  certify  that  the  proposed  rule:  (1)  Is 
not  a  significant  regulatory  action  under 
Executive  Order  12886;  (2)  is  not  a 
significant  rule  under  DOT  Regulatory 
Policies  and  Procedures  for 
Simplification,  Analysis,  and  Review  of 
Regulations  (44  CFR  11304,  February 
26, 1979):  and  (3)  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  In  addition, 
this  proposed  rule  has  little  or  no 
impact  on  trade  opportunities  for  U.S. 
firms  doing  business  overseas,  or  on 
foreign  firms  doing  business  in  the 
United  States. 

List  of  Subjects 

14  CFR  Part  121 

Air  carriers.  Airworthiness  directives 
and  standarjls.  Aviation  safety.  Safety. 

14  CFR  Part  127 

Air  carriers.  Aircraft,  Airmen. 
Airworthiness,  Aviation  safiety. 
Helicopters. 

14  CFR  Part  135 

Air  carriers.  Air  taxis.  Air 
transportation.  Aircraft,  Airmen. 
Airplanes,  Airworthiness,  Aviation 
safety.  Helicopters,  Safety. 

14  CFR  Part  145 

Air  carriers.  Air  trans{>ortation. 
Aircraft,  Aviation  safety.  Safety. 

The  Piuposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  parts  121.  li^rA^S,  and 

145  as  follows: 

PART  121— {AMENDED] 


Jj-n 


iJ  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Aatfaoritj:  49  U.S.C  app.  13S4(a).  1355, 
1356. 1357. 1401. 1421-1430, 1472, 1485, 
and  1502;  49  U.S.C  106(g). 

PART  127— {AMENDED] 

2.  The  authority  citation  for  part  127 
continues  to  read  as  follows: 

Aatiiority:  49  U.S.C  app.  1354(a),  1421. 
1422. 1423, 1424, 1425, 1430.  49  U.S.C 
106(g). 

PART  135— {AMENDED] 

3.  The  authority  citation  pari  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1354(a),  13S5(a), 
1421-1431,  and  1502;  49  U.S.C  106(g). 


PART  146— REPAIR  STATIONS 

4.  The  authority  citation  for  part  145 
continues  to  read  as  follows: 

Amfaerily:  Sees.  313.  314. 601.  and  607, 72 
Stat  752;  49  U.S.C  app.  1354(a),  1355, 1421 
and  1427;  unless  otherwise  noted. 

5.  Special  Federal  Aviation 
Regulation  No.  36,  the  text  of  which  is 
found  at  the  beginning  of  part  121,  is 
revised  to  read  as  follows: 

SFARNo.36 

1.  Definitions.  For  purposes  of  this  Special 
Federal  Aviation  Regulation — 

(a)  A  pfoduct  is  an  aircraft,  airframe, 
aircraft  engine.  ptopeUer,  or  appliance; 

(b)  An  artide  is  an  airframe,  powerplant. 
propeller,  instrument,  radio,  or  accessary; 
and 

(c)  A  component  is  a  part  of  an  article  or 
product 

2.  General 

(a)  Contrary  provisions  of  $  121.379(b)  of 
the  Federal  Aviation  Regtilatioas 
notwithstanding,  the  holdar  of  an  air  carrier 
operating  or  commercial  operating  certificate, 
or  the  holder  of  an  air  taxi  opierating 
certificate  who  operates  large  aircraft,  who 
has  been  issued  operations  specifications  tot 
operations  required  to  be  conducted  in 
accordance  mtfa  14  CFR  part  121,  may 
perform  a  ma^  repair  on  a  product,  as 
de8Cril)ed  in  S  121.379(a).  using  tedmical 
data  that  have  not  been  approved  by  the 
Administrator,  and  approve  that  product  for 
return  to  service,  if  auth<Mized  in  accordance 
with  this  Special  Federal  Aviation 
Regulation. 

(d)  Contrary  provisions  of  §  127.40(b)  of  the 
Federal  Aviation  Regulations 
notwithstanding,  the  hokler  of  an  air  carrier 
operating  certificate  who  has  been  issued 
operations  spedficatioDS  far  operations 
required  to  be  conducted  in  accordance  with 
14  CFR  part  127  may  perfann  a  ma|or  repair 
on  a  product  as  described  in  §  127.140(a), 
using  technical  data  that  have  not  been 
approved  by  the  Administrator,  and  approve 
that  product  for  return  to  service,  if 
authorized  in  accordance  with  this  Special 
Federal  Aviation  Regulation. 

(c)  Contrary  provisions  of  f  145.51  of  the 
tral  Aviation  Regulations 
notwithstanding,  the  holder  of  a  domestic 
repatf  station  certificate  under  14  CFR  part 
145jliay  peribmi  a  ma^or  repair  on  an  article 
"Iwwhich  it  is  rated,  using  technical  data  not 
approved  by  the  Administrator,  and  approve 
that  article  for  return  to  service,  if  authorized 
in  accordance  with  this  Special  Federal 
Aviation  Regulation.  If  the  certificate  holder 
holds  a  rating  limited  to  a  component  of  an 
article  or  product,  the  holder  may  not,  by 
virtue  of  tiiis  Special  Federal  Aviation 
Regulation,  approve  that  article  or  product 
for  return  to  service. 

3.  Major  repair  data  and  return  to  service, 
(a)  As  referenced  in  section  2  of  this 

Special  Federal  Aviation  Regulation,  a 
certificate  holder  may  perform  a  major  repair 
on  a  product  or  article  using  technical  data 
that  have  not  been  approved  by  the 
Administrator,  and  approve  that  product  or 
article  for  return  to  service,  if  the  certificate 
holder — 


(1)  Has  been  issued  an  authorization  under, 
and  a  procedures  manual  that  complies  with. 
Special  Federal  Aviation  Regulation  No.  36, 
as  amended  on  )amiary  24, 1994: 

(2)  Has  developed  the  technical  data  in 
accordance  with  the  procedures  manual; 

(3)  Has  developed  the  technical  data 
specifically  for  the  product  or  article  twing 
repaired:  and 

(4)  Has  accomplished  the  repair  in 
accordance  with  the  procedures  manual  and 
the  procedures  approved  by  the 
Administrator  for  the  certificate. 

(b)  For  purposes  of  this  section,  an 
authorization  holder  may  develop  technical 
data  to  perform  a  major  repair  on  a  product 
or  article  and  use  that  data  to  repair  a 
subsequent  product  or  article  of  the  same 
type  as  long  as  the  holder — 

(1)  Evaluates  each  subsequent  repair  and 
the  technical  data  to  determine  that 
performing  the  subsequent  repair  with  the 
same  data  will  return  the  product  or  article 
to  its  original  or  properly  altered  condition, 
and  that  the  repairea  product  or  article 
conforms  with  applicable  airwortiuness 
requirements;  ana 

(2)  Records  each  evaluation  in  the  records 
referenced  in  paragraph  (a)  of  section  13  of 
this  Special  Federal  Aviation  Regulation. 

4.  Application.  The  applicant  for  an 
authorization  under  this  Special  Federal 
Aviation  Regulation  roust  submit  an 
application,  in  writing  and  signed  by  an 
officer  of  the  applicant,  to  the  FAA  Flight 
Standards  District  Office  charged  vrith  the 
overall  inspection  of  the  applicant's 
operations  under  its  certificate.  TTie 
application  must  contain — 

(a)  If  the  applicant  Is 

(1)  The  bolder  of  an  air  carrier  operating 
or  commercial  operating  certificate,  or  the 
holder  of  an  air  taxi  operating  certificate  who 
operates  large  aircraft,  tbe — 

(i)  The  applicant's  certificate  number,  and 
(ii)  The  specific  productfs)  tiie  applicant  is 
authorized  to  maintain  under  its  cartificala, 
operations  ^lecifications.  and  maintenance 
manual;  or 

(2)  The  holder  of  a  domestic  repair  station 
certificato 

(i)  The  applicant's  certificate  number, 

(ii)  A  copy  of  the  applicant's  operations 
specifications;  and 

(iii)  The  specific  article(s)  for  which  the 
applicant  is  rated; 

0))  The  name,  signature,  and  title  of  each 
person  for  whom  authnrintion  to  approve, 
on  behalf  of  the  authorization  bolder,  the  use 
of  technical  data  for  major  repairs  is 
requested;  and 

(c)  The  oualifications  of  the  applicant's 
staff  that  show  compliance  with  section  5  of 
this  Special  Federal  Aviation  Regulation. 

5.  Eligibility. 

(a)  To  be  eligible  for  an  authorization 
under  this  Special  Federal  Aviation 
Regulation,  the  applicant  must — 

(1)  Hold  an  air  carrier,  commercial,  or  air 
taxi  operating  certificate,  and  have  been 
issued  operations  specifications  for 
operations  required  to  be  conducted  in 
accordance  with  14  CFR  part  121, 127.  or 
135.2,  or  hold  a  domestic  repair  station 
certificate  under  14  CFR  part  145; 

(2)  Have  an  adeouate  number  of 
sufficiently  trainee  personnel  in  the  United 
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State*  to  develop  data  and  repair  the 
products  that  the  applicant  is  authorized  to 
maintain  under  its  operating  certificate  or  the 
articles  for  which  it  is  rated  under  its 
domestic  repair  station  certificate:  and 

(3)  Employ,  or  have  available,  a  staff  of 
engineering  personnel  that  can  determine 
compliance  with  the  applicable 
airworthiness  requirements  of  the  Federal 
Aviation  Regulations. 

(b)  At  least  one  member  of  the  staff 
required  by  paragraph  (a)(3)  of  this  section 
must — 

(1)  Have  a  thorough  working  knowledge  of 
the  applicable  requirements  of  the  Federal 
Aviation  Regulations; 

(2)  Occupy  a  position  on  the  applicant's 
staff  that  has  the  authority  to  establish  a 
repair  program  that  ensures  that  each 
repaired  product  or  article  meets  the 
applicable  requirements  of  the  Federal 
Aviation  Regulations: 

(3)  Have  at  least  one  year  of  satisfactory 
experience  in  processing  engineering  work, 
in  direct  contact  with  the  FAA.  for  typo 
certification  or  major  repair  projects:  and 

(4)  Have  at  least  eight  years  of  aeronautical 
engineering  experience  (which  may  include 
the  one  year  of  experience  in  processing 
engineering  work  for  type  certification  or 
major  repair  projects). 

(c)  The  holder  of  an  authorization  issued 
under  this  Special  Federal  Aviation 
Regulation  shall  notify  the  Administrator 
within  48  hours  of  any  change  (including  a 
change  of  personnel)  that  could  affect  the 
ability  of  the  holder  to  meet  the  requirements 
of  this  Special  Federal  Aviation  Regulation. 

6.  Procedures  Manual. 

(a)  A  certificate  holder  may  not  approve  a 
product  or  article  for  return  to  service  under 
section  2  of  this  Special  Federal  Aviation 
Regulation  unless  the  holder — 

(1)  Has  a  procedures  manual  that  has  been 
approved  by  the  Administrator  as  complying 
with  paragraph  (b)  of  this  section:  and 

(2)  Complies  with  the  procedures 
contained  in  the  procedures  manual. 

(b)  The  approved  procedures  manual  must 
contain — 

(1)  The  procedures  for  developing  and 
determining  the  adequacy  of  technical  data 
for  major  repairs: 

(2)  The  identification  (names,  signatures, 
and  responsibilities)  of  officials  and  of  each 
staff  member  described  in  section  5  of  this 
Special  Federal  Aviation  Regulation  who — 


(i)  Has  the  authority  to  make  changes  in 
procedures  that  require  a  revision  to  the 
procedures  manual:  and 

(ii)  Prepares  or  determines  the  adequacy  of 
technical  data,  plans  or  conducts  tests,  and 
approves,  on  behalf  of  the  authorization 
holder,  test  results;  and 

(3)  A  "log  of  revisions"  page  that  identifies 
each  revised  item,  page,  and  date  of  revision, 
and  contains  the  signature  of  the  person 
approving  the  change  for  the  Administrator. 

(c)  The  holder  of  an  authorization  issued 
under  this  Special  Federal  Aviation 
Regulation  may  not  approve  a  product  or 
article  for  return  to  service  after  a  change  in 
staff  necessary  to  meet  the  requirements  of 
section  5  of  this  regulation  or  a  change  in 
procedures  from  those  approved  under 
paragraph  (a)  of  this  section,  unless  that 
change  has  been  approved  by  the  FAA  and 
entered  in  the  procedures  manual. 

7.  Duration  of  Authorization.  Each 
authorization  issued  under  this  Special 
Federal  Aviation  Regulation  is  effective  firom 
the  date  of  issuance  until  January  23, 1999, 
unless  it  is  earlier  surrendered,  suspended, 
revoked,  or  otherwise  terminated. 

8.  Transferability.  An  authorization  issued 
under  this  Special  Federal  Aviation 
Regulation  is  not  transferable. 

9.  Inspections.  Each  holder  of  an 
authorization  issued  under  this  Special 
Federal  Aviation  Regulation  and  each 
applicant  for  an  authorization  must  allow  the 
Administrator  to  inspect  its  personnel, 
facilities,  products,  and  records  upon 
request. 

10.  Limits  of  Applicability.  An 
authorization  issued  under  this  Special 
Federal  Aviation  Regulation  applies  only 
to— 

(a)  A  product  that  the  air  carrier, 
commercial,  or  air  taxi  operating  certificate 
holder  is  authorized  to  maintain  pursuant  to 
its  continuous  airworthiness  maintenance 
program  or  maintenance  manual;  or 

(b)  An  article  for  which  the  domestic  repair 
station  certificate  holder  is  rated.  If  the 
certificate  holder  is  rated  for  a  component  of 
an  article,  the  holder  may  not,  in  accordance 
with  this  Special  Federal  Aviation 
Regulation,  approve  that  article  for  return  to 
service. 

11.  Additional  Authorization  Limitations. 
Each  holder  of  an  authorization  issued  under 
this  Special  Federal  Aviation  Regulation 
must  comply  with  any  additional  limitations 
prescribed  by  the  Administrator  and  made  a 
part  of  the  authorization. 


12.  Data  Review  and  Service  Experience.  If 
the  Administrator  finds  that  a  product  or 
article  has  been  approved  for  return  to 
service  after  a  major  repair  has  been 
performed  under  this  Special  Federal 
Aviation  Regulation,  that  the  product  or 
article  may  not  conform  to  the  applicable 
airworthiness  requiren^ents  or  that  an  unsafe 
feature  or  characteristic  of  the  product  or 
article  may  exist,  and  that  the 
nonconformance  or  unsafe  feature  or 
characteristic  may  be  attributed  to  the  repair 
performed,  the  holder  of  the  authorization, 
upon  notification  by  the  Administrator, 
shall— 

(a)  Investigate  the  matter: 

(b)  Report  to  the  Administrator  the  results 
of  the  investigation  and  any  action  proposed 
or  taken;  and 

(c)  If  notified  that  an  unsafe  condition 
exists,  provide  the  information  necessary  for 
the  issuance  of  an  airworthiness  directive 
under  part  39  of  the  Federal  Aviation 
Regulations  within  the  time  period  stated  by 
tlie  Administrator. 

13.  Current  Records.  Each  holder  of  an 
authorization  issued  under  this  Special 
Federal  Aviation  Regulation  shall  maintain, 
at  its  facility,  current  records  containing — 

(a)  For  each  product  or  article  for  which  it 
has  developed  and  used  major  repair  data,  a 
technical  data  file  that  includes  all  data  and 
amendments  thereto  (including  drawings, 
photographs,  specifications,  instructions,  and 
reports)  necessary  to  accomplish  the  major 
repair, 

(b)  A  list  of  products  or  articles  by  make, 
model,  manufacturer's  serial  number 
(including  specific  part  numbers  and  serial 
numbers  of  components)  and,  if  applicable, 
FAA  Technical  Standard  Order  (TSO)  or 
Parts  Manufacturer  Approval  (PMA) 
identification,  that  have  been  repaired  under 
the  authorization:  and 

(c)  A  file  of  information  from  all  available 
sources  on  difficulties  experienced  with 
products  and  articles  repaired  under  the 
authorization. 

This  Special  Federal  Aviation 
Regulation  terminates  January  23, 1999. 

Issued  in  Washington,  DC,  on  October  13, 
1993. 

Brenda  H.  Uttaro, 

Acting  Director,  Aircraft  Certification  Service. 
[FR  Doc.  93-25789  Filed  10-20-93;  8:45  am) 
BtLUNQ  COM  4*10-13-M 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  ttM  Assistant  Secretary  for 
Housing-Federal  Housing 
Conrntiislonef 

24  CFR  Part  3280 

[Docket  No.  R-M-1497:  FR-2622-N-0<l 

RIN  2S(»-AE6e 

Manufactured  Home  ConstructkMi  and 
Safety  Standards;  Notice  of  Availabitlty 
of  Final  Rule  for  Inspection 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice  of  availability  of  final 
rule  for  inspection. 

summary:  This  notice  informs  the  public 
of  the  availability  of  the  final  rule 


amending  energy  conservation  and 
ventilation  standards  for  manufactured 
housing  for  inspection  at  the  Office  of 
the  Federal  Register  and  at  HUD. 
FOR  FURTHCR  MFORMATKM  CONTACT: 
Philip  W.  Schulte.  Chief,  Compliance 
Branch,  Manufactured  Housing  and 
Construction  Standards  Division. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW.. 
room  B-133.  Washington,  DC  20410. 
Telephones:  (voice)  (202)  75S-7420; 
(TDD)  (202)  708-4594.  (These  are  not 
toU-iiree  numbers.) 
SUPPLEMENTARY  MFORMATION:  A  final 
rule  amending  24  CFR  part  3280  to 
promulgate  energy  conservetion  and 
ventilation  standards  for  manufactured 
housing  was  issued  by  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner  on  October  18, 1993.  The 
rule  was  submitted  to  the  Federal 


Register  on  October  19. 1993  and  will 
be  filed  for  public  display,  and  is 
available  for  copying,  on  October  21, 
1993  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.. 
Washington,  DC  between  8:45  a.m.  and 
5:15  p.m.  The  rule  will  be  published  on 
October  25, 1993.  A  copy  is  also 
available  for  inspection  and  copying  in 
the  Office  of  the  Rules  Docket  Clerk, 
room  10276.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street 
SW.,  Washington,  DC  between  7:30  a.m. 
and  5:30  p.m. 

Dated:  October  19, 1993. 
Nicolas  P.  Retsinat, 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 
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UST  OF  PUBUC  LAWS 

■m»  to  a  continoing  list  o( 
public  bills  from  the  current 
session  o(  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (PuWic  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  In  the  Federal 


Regielar  but  may  be  ordered 
in  IndK/Mual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  o« 
Documents.  US.  Government 
Printing  Office,  Washington. 
DC  20402  (phone.  202-512- 
2470). 

H.J.  Rea.  218/P.L  103-108 
Designating  October  16,  1993, 
and  October  16,  1994,  each 
as  World  Food  Day.  (Oct.  18, 
1993;  107  Stat  1034;  2 
pages) 

HJ.  Rea.  26VP.L  103-109 
To  designate  October  19, 
1993,  as  "^4ational 
Manvnography  Day".  (Oct.  18. 
1993;  107  StaL  1036;  1  page) 

Last  List  October  15.  19S3 


Public  Laws 


103d 


1st  Session,  1993 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  put>lication  of  Federal 
laws  upon  enactment  artd  are  printed  as  soon  as  possible  after  approval  by  the  Preeident 
Legislative  history  r^arences  appear  on  eacti  law.  Subscription  service  includes  all  public  laws» 
issued  irregularly  upon  enactment,  for  the  103d  Congress,  1st  Session,  1993. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws  and  prices). 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I  YK^,  enter  my  subscriptioD(s)  as  follows: 


Order  ProcMsing  Codr 

*  6216 


it&a 


Charge  your  order. 
/ftEasrf 
lb  fax  yo«r  arders  OtQ  512-2233 


subscriptions  to  PUBLIC  LAWS  for  the  103d  Congress,  1st  Session,  1993  for  $156  per  subscription. 


The  total  cost  of  my  order  is  $ InterBationa)  castomers  please  add  25%.  Prices  include  f^jular  dooietfic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account        I    I    I    I    I    I    I    l~l    1 
[j  VISA  or  MasterCard  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/altEnlion  line) 


(Street  address) 


(City.  State,  ZIP  Code) 


(Ds^ime  phone  including  area  code) 


III         1                  II 

1    [    1                                                   Thank  you  for 

1      1      1  ,.       {Credit  card  expiration  date) ,._, 

^                             your  order! 

(Purchase  Cider  No.) 

VES    NO 

Maiy  wc  nake  your  name/Mldress  availabk  to  other  mailen?  I I   L_l 


(Authorizing  Signature) 

Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  R\  15250-7954 


(iwi 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  prcxessing  code:    ♦5133  Charge  your  order. 

Its  easy! 
YES,  please  send  me  the  following  indicated  publications:  To  fax  your  order,  .nd  Inqulri— (202)  512-2250 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change 


Please  Type  or  Print 
2. 


(Company  or  personal  name) 


(Additional  addresS' attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

r~l  Check  payable  to  the  Superintendent  of  Documents 
D  GPO  Deposit  Account        I    I    I    I    I    I    I    l~D 
I    I  VISA  or  MasterCard  Account 

n 


u 


(City,  State.  ZIP  Code) 
1 L 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  phone  including  area  code) 
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DEPARTMENT  OF  AGRICULTURE 

Farmars  Homa  Adinlntatratk>n 

7  CFR  Pari  1940 

Mathodology  and  Formuiaa  for 
Allocation  of  Loan  and  Grant  Program 
Funda 

AGCNCV:  Farmers  Home  Administration. 

USDA. 

ACTKMC  Final  rule. 

SUMMARY:  The  Farmers  Home 
Administration  (FnHA)  amends  its 
regulation  that  is  utilized  by  the  Rural 
Development  Administration  (RDA)  in 
allocating  program  funds  by  State.  A 
change  Is  needed  in  the  way  RDA 
program  funds  are  allocated  by  State  to 
give  a  better  nationwide  distribution. 
This  action  is  to  inform  the  public  of  a 
change  in  the  criteria  used  to  calculate 
the  program  funds  allocated  by  State. 
EFFECTIVE  DATE:  October  22,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerry  W.  Cooper,  Loan  Specialist,  Water 
and  Waste  Disposal  [)ivision,  Rural 
Development  Administration.  USDA, 
South  Agriculture  Building,  room  6328, 
Washington.  DC  20250.  telephone:  (202) 
720-9589. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  action  has  been  reviewed  mider 
USDA  procedures  established  in 
Departmental  Regulation  1512-1,  which 
implements  Executive  Order  12291,  and 
has  been  determined  to  be  exempt  from 
those  requirements  because  it  has  no 
adverse  impact  on  RDA  borrowers  or 
other  members  of  the  public  and  it 
involves  only  internal  Agency 
management.  It  is  the  policy  of  this 
Department  that  rules  relating  to  public 
property,  loans,  grants,  benefits,  or 
contracts  shall  be  published  for 
comments  not%^thstanding  the 
exemption  in  5  U.S.C  553  with  respect 


to  such  rules.  This  action,  however,  is 
not  published  for  proposed  rulemaking 
since  it  involves  only  internal  Agency 
management  and  publication  for 
comment  is  unnecessary. 

Integoveminental  Review 

This  action  affects  the  following  RDA 
programs  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  and  will  be  subject 
to  the  provisions  of  Executive  Order 
12372  which  requires  intergovernmental 
consultatian  with  State  and  local 
officials: 

ia760    Water  and  Waste  Disposal  Systems 

for  Rural  Communities 
1  a  766    Community  Pacil  ities  Loans 

10.768  Business  and  Industrial  Loans 

10.769  Rural  Business  Enterprise  Grants 

Environmental  Impact  Statement 

This  action  has  been  reviewed  In 
accordance  with  FmHA  Instruction 
1940-G,  "Environmental  Program." 
RDA  has  determined  that  the  action 
does  not  constitxite  a  ma^r  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Discussion 

The  criteria  utiUzed  to  distribute  RDA 
program  funds  to  States  is  being  revised 
to  better  reflect  the  Agency's  goals  and 
objectives.  This  action  will  allow  the 
Agency  to  take  into  consideration  a 
State's  percentage  of  the  National 
nonmetropolitan  unemployment  figtuv 
in  allocating  program  funds.  This 
change  will  give  a  better  distribution  of 
program  funds  by  taking  into 
consideration  the  economic  conditions 
in  each  State.  This  action  will  not  have 
a  major  impact  on  the  program  funds 
each  State  will  receive,  however,  it  will 
give  a  more  equitable  balance  in  the 
allocation  process. 

List  of  Subjects  in  7  CFR  Part  1940 

Administrative  practice  and 
procedure.  Agriculture,  Allocations, 
Grant  programs — Housing  and 
community  development,  Loan 
programs — ^Agriculture.  Rural  areas. 

Therefore,  chapter  XVm,  title  7,  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  1940— GENERAL 

1.  The  authority  citation  for  part  1940 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1969;  42  U.S.Q  1480; 
5  U.S.C  301;  7  C3ni  2.23;  CFR  2.7a 

Subpart  L— Methodology  ai>d 
Formuiaa  for  Allocation  of  Loan  and 
Grant  Program  Funda 

2.  Section  1940.585  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

|1»4a585    Community  Faculty  Loena. 

(b)  Basic  formuia  criteria,  data  source 
and  weight.  See  $  1940.552(b)  of  this 
subpart. 

(1)  The  criteria  used  in  the  basic 
formula  are: 

(i)  State's  percentage  of  national  rural 
population — 50  percent 

(ii)  State's  percentage  of  national  rural 
population  writh  incomes  below  the 
poverty  level — 25  i>ercent. 

(iii)  State's  i>ercentage  of  national 
nonmetropolitan  unemployment — 25 
p>ercent. 

(2)  Data  source  for  each  of  these 
criterion  is  based  on  the  latest  census 
data  available.  Each  oriterton  is  assigned 
a  specific  weight  according  to  its 
relevance  in  determining  need.  The 
percentage  representing  each  oriterion  is 
multiplied  by  the  weight  factor  and 
summed  to  arrive  at  a  State  factor  (SF)- 
The  SF  cannot  exceed  .05. 

SF  =  (criterion  (b)(l)(i)  x  50  percent)  * 
(criterion  (b)(l)(iii  x  25  percent)  ♦ 
(criterion  (b)(lKiii)  x  25  percent) 

3.  Section  1940.586  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

11940.586    Water  and  Waata  Disposal 


(b)  Basic  formula  criteria,  data  source 
and  weight.  See  §  1940.552(b)  of  this 
subpart. 

(1)  The  criteria  used  in  the  basic 
fomrfla^afe: 

(i)  State?s  percentage  of  national  rural 
populatioii — 50  percent 

(it)  State's  percentage  of  national  rural 
population  with  incomes  below  the 
poverty  level — 25  percent. 

(iii)  State's  percentage  of  national 
nonmetropolitan  unemployment — 25 
percent. 

(2)  Data  source  for  each  of  these 
criterion  is  based  on  the  latest  census 
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data  available.  Each  criterion  is  assigned 
a  specific  weight  according  to  its 
relevance  in  determining  need.  The 
percentage  representing  each  criterion  is 
multiplied  by  the  weight  factor  and 
summed  to  arrive  at  a  State  factor  (SF). 
The  SF  cannot  exceed  .05. 
SF  =  (criterion  (b)(l)(i)  x  50  percent)  + 
(criterion  (b)(l)(ii)  x  25  percent)  -t- 
(criterion  (b)(l)(iii)  x  25  percent) 

4.  Section  1940.587  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§  1940.587 
grants. 


Water  and  Waste  Disposal 


(b)  Basic  formula  criteria,  data  source 
and  weight.  See  §  1940.552(b)  of  this 
subpart. 

(1)  The  criteria  used  in  the  basic 
formula  are: 

(i)  State's  percentage  of  national  rural 
population — 50  percent. 

(ii)  State's  percentage  of  national  rural 
population  with  incomes  below  the 
poverty  level — 25  percent. 

(iii)  State's  percentage  of  national 
nonmetropolitan  unemployment — 25 
percent. 

(2)  Data  source  for  each  of  these 
criterion  is  based  on  the  latest  census 
data  available.  Each  criterion  is  assigned 
a  specific  weight  according  to  its 
relevance  in  determining  need.  The 
percentage  representing  each  criterion  is 
multiplied  by  the  weight  factor  and 
summed  to  arrive  at  a  State  factor  (SF). 
The  SF  cannot  exceed  .05. 

SF  =  (criterion  (b)(l)(i)  x  50  percent)  + 
(criterion  (b)(l)(ii)  x  25  percent)  + 
(criterion  (b)(l)(iii)  x  25  percent) 

5.  Section  1940.588  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1940.588    Business  and  Industrial 
guaranteed  loans. 


(b)  Basic  formula  criteria,  data  source 
and  weight.  See  §  1940.552(b)  of  this 
subpart. 

(1)  The  criteria  used  in  the  basic 
formula  are: 

(i)  State's  percentage  of  national  rural 
population — 50  percent. 

(ii)  State's  percentage  of  national  rural 
population  with  incomes  below  the 
poverty  level — 25  percent. 

(iii)  State's  percentage  of  national 
nonmetropolitan  unemployment — 25 
percent. 

(2)  Data  source  for  each  of  these 
criterion  is  based  on  the  latest  census 
data  available.  Each  criterion  is  assigned 
a  specific  weight  according  to  its 
relevance  in  determining  need.  The 
percentage  representing  each  criterion  is 


multiplied  by  the  weight  factor  and 
summed  to  arrive  at  a  State  factor  (SF). 
The  SF  cannot  exceed  .05. 

SF  =  (criterion  (b)(l)(i)  x  50  percent)  + 
(criterion  (b)(l)(ii)  x  25  p)ercent)  + 
(criterion  (b)(l)(iii)  x  25  percent) 

6.  Section  1940.589  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§1940.589 
Grants. 


Rural  Business  Entarprise 


(b)  Basic  formula  criteria,  data  source 
and  weight.  See  §  1940.552(b)  of  this 
subpart. 

(1)  The  criteria  used  in  the  basic 
formula  are: 

(i)  State's  percentage  of  national  rural 
population — 50  percent. 

(ii)  State's  inverse  percentage  of 
nonmetropolitan  per  capita  income — 25 
percent. 

(iii)  State's  percentage  of  national 
nonmetropolitan  unemployment — 25 
percent. 

(2)  Data  source  for  each  of  these 
criterion  is  based  on  the  latest  census 
data  available.  Each  criterion  is  assigned 
a  specific  weight  according  to  its 
relevance  in  determining  need.  The 
percentage  representing  each  criterion  is 
multiplied  by  the  weight  factor  and 
summed  to  arrive  at  a  State  factor  (SF). 
The  SF  cannot  exceed  .05. 

SF  =  (criterion  (b)(l)(i)  x  50  percent)  + 
(criterion  (b)(l)(ii)  x  25  percent)  + 
(criterion  (b)(l)(iii)  x  25  percent) 

7.  Section  1940.591  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1940.591     Community  Program 
Guaranteed  loans. 


(b)  Basic  formula  criteria,  data  source 
and  weight.  See  §  1940.552(b)  of  this 
subpart. 

(1)  The  criteria  used  in  the  basic 
formula  are: 

(i)  State's  percentage  of  national  rural 
population — 50  percent. 

(ii)  State's  percentage  of  national  rural 
population  with  incomes  below  the 
poverty  level — 25  percent. 

(iii)  State's  percentage  of  national 
nonmetropolitan  unemployment — 25 
percent. 

(2)  Data  source  for  each  of  these 
criterion  is  based  on  the  latest  census 
data  available.  Each  criterion  is  assigned 
a  specific  weight  according  to  its 
relevance  in  determining  need.  The 
percentage  representing  each  criterion  is 
multiplied  by  the  weight  factor  and 
summed  to  arrive  at  a  State  factor  (SF). 
The  SF  cannot  exceed  .05. 


SF  =  (criterion  (b)(l)(i)  x  50  percent)  ♦ 
(criterion  (b)(l)(ii)  x  25  percent)  + 
(criterion  (b)(l)(iii)  x  25  percent) 

•        *        •        •     '  • 

Dated:  October  14. 1993. 

Bob  J.  Nash. 

Under  Secretary  for  Small  Community  and 
Rural  Development. 

|FR  Doc.  93-25900  Filed  10-21-93:  8:45  am] 

BILUNG  CODE  3410-07-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  73 

[Airspace  Docket  No.  93-ASW-7] 

Change  of  Time  of  Designation  and 
Using  Agency  for  Restricted  Areas  R- 
3801  A,  B,  and  C.  Camp  Clait>ome.  LA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  reduces  the  time 
of  designation  and  changes  the  using 
agency  for  Restricted  Areas  R-3801A,  B. 
and  C,  Camp  Claiborne.  LA.  The  U.S. 
Air  Force  has  determined  that  there  is 
no  longer  a  requirement  for  these 
restricted  areas  to  retain  a  "continuous" 
time  of  designation.  This  action  lessens 
the  burden  on  the  public  by  reducing 
the  basic  time  of  designation  from  168 
hours  per  week  to  70  hours  per  week, 
with  the  provision  to  activate  the  areas 
at  other  times  by  Notice  to  Airman 
(NOTAM)  when  required. 
EFFECTIVE  DATE:  0901  u.t.c.  January  6. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Riley,  Military  Operations 
Program  Office  (ATM-420).  Office  of 
Air  Traffic  System  Management,  Feder?! 
Aviation  Administration,  800 
Independence  Avenue.  SW„ 
Washington,  DC  20591;  telephone:  (202) 
267-7130. 

SUPPLEMENTARY  INFORMATION: 

The  Rule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  reduces 
the  time  of  designation  for  Restricted 
Areas  R-3801A.  R-3801B,  and  R- 
3801C,  Camp  Claiborne,  LA,  from 
"continuous"  to  "0800-2200  local  time, 
Monday-Friday;  other  times  by 
NOTAM."  Following  a  review  of  the 
Claiborne  Bombing  Range,  the  U.S.  Air 
Force  has  determined  that  it  has  a 
continuing  requirement  for  the 
restricted  areas;  however,  the  current 
"continuous"  time  of  designation  is  no 
longer  needed. 


Furthermore,  the  former  using  agency 
for  the  range,  the  23rd  Fighter  Wing,  at 
England  Air  Force  Base  (AFB),  LA,  has 
been  relocated,  and  England  AFB  closed 
as  part  of  the  Base  Closure  and 
Realignment  process.  In  conjunction 
with  that  process,  management 
responsibility  for  the  operation  of  R- 
3801  A,  B.  and  C,  was  transferred  to  the 
917  Fighter  Wing,  BarksdaJe  AFB,  LA. 
which  has  been  the  primary  user  of  the 
range  since  1973. 

This  attion  also  amends  the 
descalption  of  R-3801A,  R-3801B,  and 
R-3dOlC,  to  reflect  the  current  using 
agency.  This  action  reduces  the  time  of 
designation  and  updates  the  assigned 
using  agency,  but  does  not  change  the 
existing  boundaries  of,  or  the  types  of 
activities  currently  conducted  with  R- 
3801A.  B,  and  C  Therefore,  I  find  that 
notice  and  public  procedure  imder  5 
U.S.C.  553(b)  are  unnecessary  because 
this  action  is  a  minor  technical 
amendment  in  which  the  public  would 
not  be  particularly  interested.  Section 
73.38  of  part  73  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Order  7400.8A  dated  March  3, 1993. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticiptated 
impact  is  so  minimaL  Since  this  is  a 
routine  matter  that  will  not  alTect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

This  action  reduces  the  time  of 
designation  for  Restricted  Areas  R- 
3801A,  R-3801B.  and  R-3801C,  but 
does  not  expand  the  boundaries  or 
altitudes,  or  change  the  activities 
currently  conducted  within  the  areas. 
No  FAA  action  will  be  required  to 
regulate  the  flow  of  nonparticipating 
aircraft  as  a  result  of  this  action. 
Therefore,  the  FAA  has  determined  that 
this  action  is  consistent  with  existing 
environmental  policies  and  objectives  as 
set  forth  in  section  101(a)  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  and  that  it  will  not 
significantly  affect  the  quality  of  the 
human  environment  or  otherwise 


include  any  condition  requiring 
consultation  pursuant  to  section 
102(2)(c)ofNEPA. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 
Adoption  of  the  Ajnendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 

PART  73— {AMENDED! 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a),  1354(a), 
1510,  1522;  E.O.  10854;  24  FR  9565,  3  CFR, 
1959-1963  Comp.,  p.  389;  49  U.S.C  106(g); 
14  CFR  11.69. 

§  73.38    [Amendod] 

2.  In  each  designation  in  §  73.38  listed 
below  remove  the  word  "continuous" 
for  the  time  of  designation  and  add,  in 
its  place,  the  words  "0800-2200  local 
time,  Monday-Friday;  other  times  by 
NOTAM"  and  also  remove  the  words 
"Commander,  England  AFB,  LA"  for  the 
using  agency  and  add,  in  their  place,  the 
words  "U.S.  Air  Force,  917  Fighter 
Wing,  Barksdale  AFB,  LA." 

(a)  R-3801A  Camp  Claiborne,  LA. 

(b)  R-3801B  Camp  Qaibome,  LA. 

(c)  R-3801C  Camp  Claiborne,  LA. 

Issued  in  Washington.  DC  on  October  12, 
1993. 
Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

|FR  Doc.  93-26064  Filed  10-21-^3;  8:45  am| 

BILVMO  CODE  4910-1»-M 


14  CFR  Part  97 

[Docket  No.  27480;  Amdt  No.  1568] 

Standard  Instrument  Approach 
Procedures:  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 


DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  ex:  20591;  . 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  OffiM 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquuy  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscripdon — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  US 
Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  MFORMATKM  CONTACT:  Paul 

J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  naturo,  and  the  need  for  a 
special  format  make  their  verbatim 
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publication  in  the  Federal  Register 

expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOT  AM  for  each 
SLAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  cancelled.  The 
FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPs).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs.  the  TERPs  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
Airports. 

This  amendment  to  part  97  contains 
separate  SIAPs  which  have  compliance 


dates  stated  as  effective  dates  based  on 
related  changes  in  the  National  Airspace 
System  or  the  application  of  new  or 
revised  criteria.  All  SLAP  amendments 
in  this  rule  have  been  previously  issued 
by  the  FAA  in  a  National  Flight  Data 
Center  (FDC)  Notice  Airmen  (NOTAM) 
as  an  emergency  action  of  immediate 
flight  safety  relating  directly  to 
published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  all  these  SIAP  amendments  require 
making  them  effective  in  less  than  30 
days. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  US  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  uimecessary,  impracticable,  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cai^se  exists 
for  making  these  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12866;  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  97 

Air  Traffic  Control  Approaches, 
Standard  Instrument,  Incorporation  by 
reference  (1)  navigation. 

Issued  in  Washington,  DC  on  October  15. 
1993. 

Thomas  C  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  U.T.C.  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMEffT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.Q.  App.  1348, 1354(a). 
1421  and  1510;  49  U.S.C  106(g)  (revised  Pub. 
L.  97-449.  January  12, 1983);  and  14  CFR 
11.49(b)(2). 

§§«7.23, 97^5, 97^7, 97^,  97.31, 97.33, 
and  97.35    [Amended] 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  §  97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC.  LOC/DME. 
LDA,  LDA/DME,  SDF.  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV:  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SL\Ps:  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 


Effective 


9/16/93 


9/17/93 
9/23«3 

9/23/93 
9/23/93 

9/23/93 

9/23/93 

9/28/93 
9/28/93 
9/28/93 
9/28/93 

9/28/93 

9/30/93 


State 


NY 


NC 
AR 

IL 
MS 

MS 

HU 

VA 
VA 
VA 
VA 

VA 

MD 


City 


Isiip 


Roxtx>ro  ... 
LJttteRock 


Ctiicago 
Natchez 


Natchez  

Altmquerque 


Ctiesapeake  ... 
Fredericksburg 
Newpofi  News 
Newport  News 

Newport  News 

Baltimore  


Airport 


Long  Island  Mac  Arthur 


Person  County  .., 
Adams  FteW , 


Lansir>g  Muni  

Hardy-Anders    FiekJ    Natch-ez-Adams 

County. 
Hardy-Anders    FieW    Natch-ez-Adams 

County. 
Altxx^uerque  IntI  


Chesapeake  Muni 

Shannon  

Newport  News/Willlamstxirg  IntI 
Newport  News/Williamsburg  Ind 

Newport  l^ews/Williamstxjrg  IntI 

Baltimore-Washington  InU  


FDCI^. 


FDC  3/5526 


FDC  3/5247 
FDC  3/5334 

FDC  3/5331 
FDC  3/5323 

FDC  3/5326 

FDC  3/5333 

FDC  3/541 1 
FDC  3/5408 
FDC  3/5407 
FDC  3/5409 

FDC  3/5410 

FDC  3/5444 


SIAP 


NDB  Rwy  6  Amdt 

20...  This  corrects 

NOTAM  put>lished 

in  TL  93-21 
NDB  Rwy  6  Amdt  2... 
ILS  Rwy  22L  Amdt 

1... 
VOR-A  Amdt  4... 
NDB  Rwy  17  Amdt 

4... 
VOR  Rwy  17  Amdt 

10A... 
VOR  Rwy  8/TAC/ 

Amdt  18A... 
NDB  Rwy  5  Amdt  1 ... 
NDB  Rwy  23  Orig... 
NDB  Rwy  7  Amdt  3...  • 
NDB  Rwy  30  Amdt 

3... 
Loc  BC  Rwy  25  Amdt 

13... 
Procedures... 
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Effective 

State 

City 

Airpoft 

FDC  No. 

S1AP 

9/30/93  

9/30«3  

9/30/93  

9/30/93  

10A)l/93  ... 
10/04/93  „. 

10/06«3  ... 

Ml 

Ml 

Ml 

Ml 

OH 

SC 

Ml 

Detroit  

Menofronee . 

Menoninee „... 

Menominee „ 

Alliance 

Sumtef  

Menominee _ „... 

Detrort  Metropolitan  Wayne  County  

Menominee-Marinette  Twin  County  

Menominee-Marinette  Twin  County  

Menominee-Mannette  Twin  County  

MiNer 

Siimter  Muni 

Menominee-Marinette  Twin  County  

FDC  3/5437 
FDC  3/5448 
FDC  3/5449 
FDC  3/5451 
FDC  3/5462 
FDC  3/5505 

FDC  3/5533 

Radar-I  Amdt  22... 
NDB  Rwy  3  Amdt  2... 
ILS  Rwy  3  Amdt  2... 
VOR-A  Amdt  2... 
VOR-A  Amdl  aA... 
NDB  Rwy  22  Amdl 

2B-. 
RNAV  RY»y  21  Arrxfl 

1... 

IFR  Doc.  93-26060  Filed  10-21-93;  8  45  am] 

BiLUNe  COOC  «»1<>-1»-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[TO  8494] 

RIN  1545-AP13 

Minimum  Funding  Requirements — Plan 
Restoration 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains 
amendments  to  the  Hnal  regulations 
under  section  412  of  the  Internal 
Revenue  Code  of  1986.  These 
regulations  govern  the  application  of  the 
minimum  funding  requirements  of 
section  412  to  pension  plans  that  are 
l>eing  or  have  been  terminated  pursuant 
to  section  4041(c)  or  4042  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  are  restored  to 
their  sponsoring  employers  by  order  of 
the  Pension  Benefit  Guaranty 
Corporation  (PBGC)  pursuant  to  section 
4047  of  ERISA.  The  regulations  provide 
taxpayers  with  guidance  necessary  to 
determine  the  amount  that  must  be 
contributed  to  a  restored  plan  in  order 
to  satisfy  the  minimum  funding 
requirements  of  section  412. 
EFFECTIVE  DATE:  These  regulations  are 
effective  on  October  22,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Roach  at  (202)  622-6060  (not  a 
toll-firee  number). 

SUPPt.EMENTARY  INFORMATION: 

Background 

On  October  23, 1990,  a  notice  of 
proposed  rulemaking  by  cross-reference 
to  temporary  regulations  was  published 
in  the  Federal  Register  (55  FR  42728). 
On  the  same  day,  temporary  regulations 
were  published  in  the  Federal  Register 
(55  FR  42704).  These  temporary 
regulations  supplement  the  existing 


regulations  on  the  minimum  funding 
requirements  under  section  412  of  the 
Internal  Revenue  Code  of  1986  (Code). 
The  temporary  regulations  provide 
guidance  on  the  proper  application  of 
the  minimum  funding  requirements  to 
plans  that  have  been  or  are  being 
restored  to  their  sponsoring  employers 
by  order  of  the  PEKX^  as  authorized 
under  section  4047  of  ERISA. 

Written  comments  were  received  from 
the  public  on  the  proposed  regulations 
incorporated  by  cross-reference  in  the 
notice  of  proposed  rulemaking,  and  on 
July  19, 1991,  the  Internal  Revenue 
Service  held  a  public  hearing 
concerning  these  proposed  regulations. 
After  consideration  of  all  of  the  written 
comments  received  and  the  statements 
made  at  the  public  bearing,  the 
proposed  regulations  are  adopted  as 
revised  by  this  Treasury  decision. 

J.  Overview 

Section  4047  of  ERISA  authorizes  the^ 
PBGC  to  restore  a  terminated  pension 
plan  to  its  sponsoring  employer 
whenever  the  PBGC  determines  that  this 
action  is  appropriate  and  consistent 
with  its  duties  under  Title  IV  of  ERISA. 
The  statutory  provisions  of  section  4047 
grant  broad  authority  to  the  PBGC  to 
take  any  actions  necessary  to  restore 
terminated  plans  in  situations  where  it 
determines  the  action  to  be  necessary 
and  appropriate.  The  legislative  history 
further  demonstrates  specific 
Congressional  intent  to  confer  broad 
authority  on  the  PBGC  to  control  the 
details  of  plan  restorations. 

This  regulation  provides  rules  for 
applying  the  minimum  funding 
provisions  of  section  412  of  the  Code  to 
a  plan  that  has  been  terminated  and 
restored  under  section  4047  of  ERISA. 
The  application  of  the  minimum 
funding  standards  of  section  412  of  the 
Code  to  a  restored  pension  plan  presents 
unique  problems  because  a  restored 
plan  is  being  or  has  been  terminated  and 
administered  as  a  terminated  plan 
during  the  time  fipom  the  date  of 
termination  of  the  plan  to  the  date  of  the 
restoration  (or  its  implementation). 
During  the  period  between  the  dates  of 
termination  and  restoration  (or  its 


implementation).  Schedule  B  of  Form 
5500  will  not  have  been  completed  by 
the  plan  actuary,  nor  will  contributions 
have  been  made  to  the  plan.  When  the 
PBGC  acts  to  restore  the  plan,  the 
funding  standard  account  required  by 
section  412  of  the  Code  must  be 
reestablished  and  maintained  for  all 
subsequent  plan  years. 

The  restoration  of  a  terminated  plan 
under  section  4047  of  ERISA 
retroactively  reinstates  benefit  accruals 
under  the  plan  because  the  statute 
provides  for  restoration  of  the  plan  to  its 
pre-termination  status.  Because  the  plan 
will  have  been  underfunded  upon  plan 
termination  and  because  the  plan 
sponsor  will  ordinarily  not  have  made 
any  contributions  to  the  plan  while  it 
was  being  administered  as  a  terminated 
plan,  the  plan  is  likely  to  be  even  more 
underfunded  on  restoration.  This 
underfunding  will  be  significantly 
increased  if  the  plan  has  been 
administered  as  a  terminated  plan  for  an 
extended  period  of  time. 

2.  Explanation  of  Provisions 

Restoration  Funding  Method 

These  regulations  create  a  special 
funding  method,  known  as  the 
restoration  method,  which  adapts  the 
underlying  funding  method  used  by  the 
plan  to  the  special  circumstances  that 
exist  when  the  PBGC  restores  a 
terminated  pension  plan  to  the  plan 
sponsor  pursuant  to  section  4047  of 
ERISA.  The  regulations  require  the  use 
of  the  restoration  method  by  plans  that 
have  been  or  are  being  terminated  and 
restored  under  title  IV  of  ERISA. 

The  restoration  method  rules 
contained  in  these  regulations  give  the 
PBGC  flexibility  in  determining  the 
timing  and  amount  of  the  contributions 
to  be  made  to  fund  plan  liabilities 
arising  prior  to  the  first  valuation  date 
after  the  restoration  of  the  plan  by 
providing  for  the  funding  of  a  restored 
plan  under  a  restoration  payment 
schedule  order  issued  by  the  PBGC  that 
specifies  the  timing  and  amount  of 
contributions  to  amortize  plan  liabilities 
arising  prior  to  the  first  valuation  date 
after  restoration.  The  regulations  also 
contain  minimum  standards  designed  to 
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assure  that  plan  funding  does  not 
become  worse  while  the  restoration 
payment  schedule  order  is  in  effect,  and 
that  the  employer  makes  systematic 

firogress  toward  funding  the  outstanding 
iabilities  of  the  plan  while  it  is  being 
-funded  under  a  restoration  payment 
schedule  order.  The  finol  regulations 
adopt  these  provisions  essentially  as 
proposed  with  minor  clarincations  in 
response  to  comments. 

Certification  by  the  PBGC 

The  final  regulations  retain  the 
requirement  that  when  the  PBGC  issues 
a  restoration  payment  schedule  order, 
the  Executive  Director  of  the  PBGC  must 
certify  to  the  PBGC's  Board  of  Directors, 
and  to  the  Internal  Revenue  Service, 
that  the  PBGC  has  reviewed  the  funding 
of  the  plan,  the  financial  condition  of 
the  plan  sponsor  and  its  controlled 
group  members,  the  pay-ments  required 
under  the  restoration  payment  schedule 
(taking  into  account  the  availability  of 
the  deferrals  permitted  under  the 
regulations),  and  any  other  factor  that 
the  PBGC  deems  relevant,  and,  based  on 
that  review,  determines  that  it  is  in  the 
best  interests  of  participants  and 
beneficiaries  of  the  plan  and  the 
pension  insurance  program  that  the 
restored  plan  not  be  reterminated. 

Requirement  That  Restored  Plan  Must 
Use  Restoration  Method 

Under  the  final  regulations,  as  in  the 
proposed  regulations,  a  plan  that  is 
being  or  has  been  terminated  and 
restored,  must  use  the  restoration 
method  until  the  initial  restoration 
amortization  base  has  been  fully 
amortized.  Use  of  the  restoration 
method  continues  to  be  permitted 
without  securing  prior  approval  from 
the  Commissioner. 

Initial  Restoration  Amortization  Base 

Section  1.412(c)(l)-3(b)  of  the 
regulations  describes  a  special 
amortization  base,  known  as  the  initial 
restoration  amortization  base,  that 
consists  of  the  unfunded  liability  of  the 
plan  as  of  the  valuation  for  the  plan  year 
in  which  the  initial  post  restoration 
valuation  date  fails,  based  upon  the 
assets  and  liabilities  restored  by  the 
PBGC  The  regulation  prescribes 
procedures  for  the  amortization  of  this 
base  over  not  more  than  30  years  in 
accordance  with  a  restoration  payment 
schedule  order  issued  by  the  PBGC 
under  §1.412(c)(l}-3(c). 

The  outstanding  balance  of  the  initial 
restoration  amortization  base  must  be 
calculated  each  year  in  coofonnity  with 
the  usual  actuarial  practice  applicable  to 
other  amortization  bases  established 
imder  section  412(b)  of  the  Internal 


Revenue  Code.  In  determining  the 
outstanding  balance  of  this  base, 
however,  the  calculation  must  be  based 
upon  the  charges  under  the  restoration 
payment  schedule.  Under  the 
regulations,  the  PBGC  may  grant  a 
deferral  of  the  payment  required  under 
the  restoration  payment  schedule  for  a 
particular  year,  under  the  conditions 
and  in  the  manner  provided  in  the 
regulations. 

Charges  and  Credits  to  Funding 
Standard  Account 

The  normal  operation  of  the  funding 
standard  accoOnt.  and  the  other 
provisions  of  section  412  and  the 
regulations  thereunder,  are  unchanged 
except  as  provided  in  this  plan 
restoration  regulation  §  1.412(c)(l)-3.  If 
the  actuarial  assumptions  and  methods 
used  in  calculating  the  assets  and 
liabilities  of  the  plan  are  changed 
consistent  with  the  requirements  of 
section  412(c)(3).  the  plan  administrator 
must  notify  the  PBGC  of  the  changes  so 
that  the  PBGC  can  make  any  appropriate 
changes  to  the  restoration  payment 
schedule. 

Some  commentators  on  the  proposed 
regulations  requested  clarification  of  the 
relationship  between  the  payments  in 
the  restoration  pa3nnent  schedule  order 
and  the  charges  and  credits  to  the 
funding  standard  account  of  the  plan. 
Paragraph  (d)  of  the  regulation  has  been 
corrected  to  state  that  each  annual 
payment  under  the  restoration  payment 
schedule  shall  be  charged  against  the 
funding  standard  account  of  the  plan  for 
the  plan  year  to  which  that  payment  b 
attributed  in  the  restoration  payment 
schedule.  A  sentence  has  been  added  to 
paragraph  (d)  stating  that  if  the 
restoration  payment  schedule  requires 
payments  before  the  end  of  the  plan 
year,  the  annual  charge  to  the  funding 
standard  account  is  equal  to  the  sura  of 
the  periodic  payments  for  the  plan  year 
accumulated  with  interest  at  the 
valuation  rate  to  the  last  day  of  the  plan 
year. 

Section  412(1)  Calculations  Under  the 
Restoration  Method 

When  a  plan  is  under  the  restoration 
method,  the  deficit  reduction 
contribution  under  section  412(IM2)  of 
the  Internal  Revenue  Code  is  composed 
of  the  unfunded  section  412(1) 
restoration  liability  amount  plus  the 
unfunded  new  liability  amount.  The 
regulation  provides  rules  allowing  the 
PBGC  to  prescribe  the  timing  and 
amounts  of  the  annual  installments  to 
amortize  the  unfunded  section  412(1} 
restoration  liability  over  a  period  of  not 
more  than  30  years. 


Deferral  by  PBGC  of  Scheduled  Charges 

Paragraph  (c)(4)  of  the  regulation 
authorizes  the  PBGC  to  grant  a  deferral 
of  the  charges  required  under  a 
restoration  payment  schedule  if  the 
PBGC  determines  that  the  plan  sponsor 
and  its  controlled  group  members  are 
unable  to  make  the  scheduled 
restoration  payments  without 
experiencing  temporary  substantial 
business  hardship.  The  PBGC  may  grant 
no  more  than  five  deferrals  during  the 
restoration  payment  perio>1  and  no  more 
than  three  of  these  deferrals  may  be 
granted  during  the  first  ten  years  of  that 
period.  In  response  to  comments 
received  on  the  proposed  regulation,  the 
final  regulation  has  been  clarified  to 
state  that  the  deferrals  granted  under 
this  authority  override  the  minimum 
annual  charges  and  the  interim 
amortization  requirements  otherwise 
applicable. 

Modification  of  Restoration  Payment 
Schedule  Order  by  PBGC 

The  PBGC  retains  the  authority  to 
modify  the  restoration  payment 
schedule  at  any  time  during  the  period 
of  up  to  30  years  that  the  schedule  is 
effective.  Any  modification  must, 
however,  comply  with  the  requirements 
of  the  regulation,  including  the 
minimum  payment  requirements  and 
the  requirement  that  the  30-year  period 
not  be  extended.  In  addition,  the  PBGC 
must  conduct  a  funding  review  of  the 
plan  at  least  once  a  year,  and  may 
conduct  a  funding  review  at  any  time  it 
deems  appropriate.  As  part  of  the 
required  annual  funding  review,  the 
Executive  Director  of  the  PBGC  must 
certify  to  the  PBGC's  Board  of  Directors, 
and  to  the  Internal  Revenue  Service, 
that  the  PBGC  has  reviewed  the  funding 
of  the  plan,  the  financial  condition  of 
the  plan  sponsor  and  its  controlled 
group  members,  the  payments  required 
under  the  restoration  payment  schedule 
(taking  into  account  the  availability  of 
the  deferrals  allowed  under  the 
regulations),  and  any  other  factor  that 
the  PBGC  deems  relevant,  and.  based  on 
that  review,  determines  that  it  is  in  the 
best  interests  of  participants  and 
beneficiaries  of  the  plan  and  the 
pension  insurance  program  that  the 
restored  plan  not  be  reterminated. 

Effect  on  Other  Laws 

Pursuant  to  the  Reorganization  Plan 
No.  4  of  1978.  satisfaction  of  the 
restoration  method  requirements  set 
forth  in  these  regulations  will  be  treated 
as  satisfaction  of  the  minimum  fimding 
requirements  under  section  302  of 
subtitle  B  of  title  I  of  the  Employee 
Retirement  Income  Security  Act  of  1974 


(ERISA).  Failure  to  make  a  payment 
required  to  avoid  a  deficiency  in  the 
funding  standard  account  under  the 
restoration  method  may  be  treated  by 
the  Secretary  of  Labor  as  a  failure  to 
meet  the  minimum  funding  standard 
under  ERISA  section  302  for  purposes  of 
the  notice  required  under  ERISA  section 
101(d). 

Effective  date 

These  regulations  are  effective  on 
October  22, 1993.  They  continue  and 
make  permanent  the  authority  of  the 
PBGC  to  issue  restoration  payment 
schedule  orders  contained  in 
§  l,412(c)(l)-3T,  published  as  TD  8317, 
55  FR  42704  (1990).  Under  the 
temporary  regulations,  the  PBGC  has 
been  authorized  to  issue  restoration 
payment  schedule  orders  to  the 
sponsoring  employers  of  restored  plans, 
provided  that  certain  requirements  are 
satisBed.  All  restoration  payment 
schedule  orders  issued  pursuant  to  the 
temporary  regulations  remain  in  force 
under  these  regulations  unless  and  until 
modified  or  withdrawn  by  the  PBGC. 

Special  Analyses 

It  has  been  determined  that  these 
rules  do  not  constitute  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C 
chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  78G5(f)  of  the 
Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  was  submitted  to 
the  Small  Business  Administration  for 
comment  on  its  impact  on  small 
business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Michael  Roach  of  the 
Office  of  the  Associate  Chief  Counsel 
(Employee  Benefits  and  Exempt 
Organizations),  Internal  Revenue 
Service.  However,  other  personnel  from 
the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 


PART  1-4NCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read,  in  part,  as 
follows: 

Authority:  26  U.S.C  7805  *  *   * 

Par.  2.  Section  1.412(c)(l)-3  is  added 
to  read  as  follows: 

S  1.412(c)(1)-3    Applying  the  minimum 
funding  requirements  to  restored  plans. 

(a)  In  general — (1)  Restoration 
method.  The  restoration  method  is  a 
funding  method  that  adapts  the 
underlying  funding  method  of  section 
412  in  the  case  of  certain  plans  that  are 
or  have  been  terminated  and  are  later 
restored  by  the  Pension  Benefit 
Guaranty  Corporation  (PBGC).  The 
normal  operation  of  the  funding 
standard  account,  and  all  other 
provisions  of  section  412  and  the 
regulations  thereunder,  are  unchanged 
except  as  provided  in  this  §  1.4 12(c)(1)- 
3.  Under  the  restoration  method,  the 
PBGC  shall  determine  a  restoration 
payment  schedule,  extending  over  no 
more  than  30  years,  that  replaces  all 
charges  and  credits  to  the  funding 
standard  account  attributable  to  pre- 
restoration  amortization  bases.  The 
restoration  payment  schedule  is 
determined  on  the  basis  of  an  actuarial 
valuation  of  the  accrued  liability  of  the 
plan  on  the  initial  post-restoration 
valuation  date  less  the  actuarial  value  of 
the  plan  assets  on  that  date.  The  initial 
post-restoration  valuation  date  is  the 
date  of  the  valuation  that  falls  in  the 
first  plan  year  beginning  on  or  after  the 
date  of  the  restoration  order. 

(2)  Applicability  of  restoration 
method.  A  plan  must  use  the  restoration 
method  if,  and  only  if — 

(i)  The  plan  is  being  or  has  been 
terminated  pursuant  to  section  4041(c) 
or  section  4042  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA);  and 

(ii)  The  plan  has  been  restored  by  the 
PBGC  pursuant  to  its  authority  under 
section  4047  of  ERISA. 

(b)  Computation  and  effect  of  the 
initial  restoration  amortization  base — 
(1)  In  general.  The  initial  restoration 
amortization  base  is  determined  under 
the  underlying  funding  method  used  by 
the  plan.  When  the  plan  uses  a  spread 
gain  funding  method  that  does  not 
maintain  an  unfunded  hability,  the  plan 
must  change  either  to  an  immediate  gain 
method  that  directly  calculates  an 
accrued  liability  or  to  a  spread  gain 
method  that  maintains  an  unfunded 
liability.  A  plan  may  adopt  any  cost 
method  that  satisfies  this  requirement 
and  that  is  acceptable  under  section  412 
and  the  regulations  thereunder, 
provided  that  the  plan  administrator 


follows  the  procedures  established  by 
the  Commissioner  for  changes  in 
funding  methods.  The  initial  restoration 
amortization  base  is  determined  using 
the  valuation  for  the  plan  year  in  which 
the  initial  post-restoration  valuation 
date  falls.  The  initial  restoration 
amortization  base  equals  the  accrued 
liability  with  respect  to  plan  benefit 
liabilities  returned  by  the  PBGC  less  the 
value  of  the  plan  assets  returned  by  the 
PBGC  The  initial  restoration 
amortization  base  replaces  all  prior 
amortization  bases  including  those 
under  section  412(b)(2)  (B),  (C),  and  (D) 
and  under  section  412(b)(3)(B).  Any 
base  resulting  from  a  change  in  funding 
method,  including  a  change  required 
under  this  paragraph,  is  treated  as  a 
prior  amortization  base  .within  the 
meaning  of  this  paragraph  (b).  Any 
accumulated  funding  deficiency  or 
credit  balance  in  the  funding  standard 
account  is  set  equal  to  zero  when  the 
initial  restoration  amortization  base  is 
established. 

(2)  Example.  The  following  example 
illustrates  the  provisions  of  this 
paragraph  (b): 

Example.  A  pension  plan  uses  the  calendar 
year  as  its  plan  year,  makes  its  annual 
periodic  valuation  as  of  January  1 ,  and  uses 
the  unit  credit  actuarial  cost  method  for 
funding  purposes.  The  plan  is  in  the  process 
of  being  terminated.  By  order  of  the  PBGC  the 
plan  is  restored  as  of  July  1, 1991.  The  initial 
post-restoration  valuation  date  is  January  1 , 
1992,  and  a  restoration  payment  schedule 
order  is  issued  on  October  31, 1992  If,  as  of 
January  1, 1992,  the  accrued  liability  of  the 
plan  is  $1,000,000  and  the  value  of  the  plan 
assets  is  S200.000,  the  initial  restoration 
amortization  base  is  $800,000. 

(c)  Establishment  of  a  restoration 
payment  schedule — (1)  Certification 
requirement.  When  the  PBGC 
establishes  a  restoration  payment 
schedule,  the  Executive  Director  of  the 
PBGC  must  certify  to  the  PBGCs  Board 
of  Directors,  and  to  the  Internal  Revenue 
Service,  that  the  PBGC  has  reviewed  the 
funding  of  the  plan,  the  financial 
condition  of  the  plan  sponsor  and  its 
controlled  group  members,  the 
payments  required  under  the  restoration 
payment  schedule  (taking  into  account 
the  availability  of  deferrals  authorized 
under  paragraph  (c)(4)  of  this  section), 
and  any  other  factor  that  the  PBGC 
deems  relevant,  and,  based  on  that 
review,  determines  that  it  is  in  the  best 
interests  of  participants  and 
beneficiaries  of  the  plan  and  the 
pension  insurance  program  that  the 
restored  plan  not  be  reterminated. 

(2)  Requirements  for  restoration 
payment  schedule— {i)  Amortization  of 
base  over  period  of  no  more  than  30 
years.  The  restoration  payment  schedule 
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must  be  prescribed  in  an  order  requiring 
the  employee  to  make  stated 
contributions  to  the  plan  sufficient  to 
amortize  the  initial  restoration 
amortization  base  over  a  period 
extending  not  more  than  30  years  after 
the  initial  post-restoration  valuation 
date  (the  restoration  payment  period). 
Payments  included  in  the  restoration 
payment  schedule  order  are  charged  to 
the  funding  standard  account  of  the 
plan  at  the  end  of  each  plan  year  in 
accordance  with  paragraph  (d)  of  this 
section.  The  restoration  payment 
schedule  must  provide  for  total  charges 
that  are  sufficient  to  amortize  the  entire 
amount  of  the  initial  restoration 
amortization  base  by  the  end  of  the 
restoration  pay'ment  period.  The 
scheduled  charges  need  not  be  in  level 
amounts,  but  the  present  value  of  the 
prescribed  charges  on  the  initial  post- 
restoration  valuation  date,  computed 
with  interest  at  the  valuation  rate,  must 
equal  the  initial  restoration  amortization 
base. 

(ii)  Minimum  annual  charge.  The 
restoration  payment  schedule  must 
prescribe  annual  charges  that  are 
sufficient  to  prevent  the  outstanding 
balance  of  the  initial  restoration 
amortization  base  from  exceeding 
whichever  of  the  following  amounts  is 
applicable — 

(A)  During  the  first  10  plan  years  on 
the  restoration  payment  schedule,  the 
amount  of  the  initial  restoration 
amortization  base  on  the  date  the  base 
was  established:  or 

(B)  During  plan  years  It  through  20 
on  the  restoration  pajTTient  schedule, 
the  ma.ximum  permitted  outstanding 
balance  of  the  initial  restoration 
amortization  base  at  the  end  of  the  tenth 
plan  year,  as  calculated  under  paragraph 
(c)(2)(iii)  of  this  section;  or 

(C)  During  plan  years  21  through  the 
end  of  the  restoration  payment 
schedule,  the  maximum  permitted 
outstanding  balance  of  the  initial 
restoration  amortization  base  at  the  end 
of  the  twentieth  plan  year,  as  calculated 
under  paragraph  (cU2)(iii)  of  this 
section. 

(iii)  Interim  amortization 
requirements.  The  restoration  payment 
schedule  must  provide  for  sufficient 
periodic  charges  so  that  the  outstanding 
balance  of  the  initial  restoration 
amortization  base  at  the  end  of  the  tenth 
plan  year  and  at  the  end  of  the  twentieth 
plan  year  of  the  restoration  payment 
period  will  not  be  larger  than  the 
outstanding  balance  that  would  have 
remai.ned  at  the  end  of  the  tenth  plan 
year  and  at  the  end  of  the  twentieth  plan 
year,  respectively,  if  the  initial 
restoration  amortization  base  had  been 
amortized  in  level  annual  amounts  over 


the  restoration  payment  period  at  the 
valuation  rate. 

(3)  Amendments  to  the  restoration 
payment  schedule.  The  order 
establishing  the  restoration  payment 
schedule  may  be  amended  by  the  PBGC 
from  time  to  time  with  respect  to  any 
remaining  payments,  provided  that  no 
amendment  may  extend  the  restoration 
payment  period  beyond  30  years  from 
the  initial  post-restoration  valuafion 
date,  and  provided  further  that  the 
restoration  payment  schedule,  as 
amended,  satisfies  the  requirements  of 
paragraph  (c)(2)  of  this  section. 

(4)  Deferral  of  minimum  scheduled 
annual  payment  amounts — (i)  Authority 
to  grant  deferral.  Not  later  than  2'/^ 
months  foUowirig  the  end  of  the  plan 
year,  the  PBGC  may  grant  a  deferral  of 
the  charges  required  in  the  restoration 
payinent  schedule  for  that  plan  year  if 
the  requirements  in  paragraph  (c)(4)(ii) 
of  this  section  are  satisfied.  The  PBGC 
may  require  the  plan  sponsor  and  its 
controlled  group  members  to  provide 
security  to  the  plan  as  a  condition  to 
granting  a  deferraL 

(ii)  Determination  of  business 
hardship.  Before  granting  a  deferral 
under  this  paragraph  (c)(4),  the  PBGC 
must  make  a  determination  that  the 
granting  of  the  defierral  is  in  the  best 
interests  of  plan  participants  and  the 
plan  termination  insurance  system,  and 
that  the  plan  sponsor  and  its  controlled 
group  members  are  unable  to  make  the 
scheduled  restoration  payments  without 
exf)eriencing  temporary  substantial 
business  hardship.  In  making  these 
determinations,  the  factors  the  PBGC 
shall  consider,  include,  but  are  not 
limited  to.  the  following — 

(A)  Whether  the  plan  sponsor  and  its 
controlled  group  members  are  operating 
at  an  economic  loss; 

(B)  Whether  there  is  substantial 
unemployment  or  underemployment  in 
the  trades  or  businesses  of  the  plan 
sponsor  and  its  controlled  group 
members; 

(C)  Whether  the  sales  and  profits  of 
the  industry  or  industries  are  depressed 
or  declining:  and 

(D)  Whether  it  is  reasonable  to  expect 
that  the  plan  termination  insurance 
system  will  suffer  a  greater  loss  if  the 
plan  is  terminated  than  if  it  is  continued 
as  a  restored  plan. 

(iii)  Amount  of  deferral.  The  amount 
of  the  deferral  for  any  particular  plan 
year  may  not  exceed  the  lesser  of  the 
amount  that  would  have  been  required 
to  be  contributed  under  the  restoration 
payment  schedule  for  that  year  or 
interest  at  the  valuation  rate  on  the 
outstanding  balance  of  the  initial 
restoration  amortization  base  for  that 
year.  An  amortization  payment  for  a 


deferral  granted  for  a  prior  plan  year 
may  not  be  deferred.  No  deferral  may 
extend  the  overall  restoration  payment 
period  beyond  30  years. 

(iv)  Modification  of  payment 
schedule.  The  restoration  payment 
schedule  must  be  adjusted  to  reflect  any 
deferral  granted  for  a  plan  year  in  the 
manner  prescribed  in  this  paragraph  (c). 
The  charge  otherwise  specified  in  the 
schedule  is  reduced  by  the  amount  of 
any  deferral.  The  charges  under  the 
restoration  payment  schedule  for  the 
subsequent  plan  years  are  increased  by 
the  amounts  in  paragraph  (c)(4)(v)  of 
this  section. 

(v)  Amortization  of  deferred  amount. 
The  amount  of  any  deferral  granted  by 
the  PBGC  for  any  plan  j-ear  must  be 
amortized  in  level  amounts  over  five 
years  or  such  shorter  period  as  may  be 
prescribed  by  the  PBGC,  at  the  valuation 
rate,  beginning  with  the  plan  year 
following  the  year  of  the  deferral. 

(vi)  Number  of  deferrals  permitted. 
The  PBGC  may  not  grant  more  than  five 
deferrals  of  the  minimum  scheduled 
payments  as  required  by  this  section 
during  the  restoration  payment  period 
and  no  more  than  three  of  these 
deferrals  may  be  granted  during  the  first 
ten  years  of  that  period. 

(vii)  Deferrals  override  minimum 
annual  charges  and  interim 
amortization  requirements.  In 
determining  the  minimum  annual 
charge  under  paragraph  (c)(2)(ii)  of  this 
section  and  in  applying  the  interim 
amortization  requirements  of  paragraph 
(c)(2)(iii)  of  this  section,  the 
unamortized  balances  of  any  deferrals 
granted  by  the  PBGC  under  this 
paragraph  shall  be  added  to  the 
outstanding  balance  of  the  initial 
restoration  amortization  base  otherwise 
allowable. 

(d)  Charging  the  scheduled  restoration 
payments  to  the  funding  standard 
account.  In  addition  to  any  other 
charges  and  credits  prescribed  in  the 
normal  operation  of  the  funding 
standard  account  under  section  412.  the 
amount  of  each  payment  specified  in 
the  restoration  payment  schedule  shall 
be  charged  against  the  funding  standard 
account  of  the  plan  for  the  plan  year  to 
which  that  payment  is  attributed  in  the 
restoration  payment  schedule.  To  the 
extent  that  the  restoration  pajTnent 
schedule  provides  for  payments  before 
the  end  of  the  plan  year,  the  annual 
charge  to  the  funding  standard  account 
attributable  to  the  restoration  payment 
schedule  is  equal  to  the  sum  of  the 
periodic  payments  for  the  plan  year 
accumulated  with  interest  at  the 
valuation  rate  to  the  last  day  of  the  plan 
year. 
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(e)  Changes  in  actuarial  assumptions 
or  methods.  The  plan  administrator 
must  notify  the  PBGC  of  any  changes  in 
the  actuarial  assumptions  or  methods 
used  by  the  plan.  Upon  notification  of 
any  such  change,  the  PBGC  may  make 
any  changes  to  the  restoration  payment 
schedule  that  it  deems  appropriate. 

(0  Change  to  restoration  method.  A 
plan  that  has  been  restored  must  use  the 
4«storation  method  until  the  initial 
restoration  amortization  base  has  been 
fully  amortized.  The  use  of  this  method 
does  not  require  prior  approval  from  the 
Commissioner.  A  p}an  using  the 
restoration  method  must  compute  the 
charges  to  the  funding  standard  account 
to  amortize  the  initial  restoration 
amortization  base  in  accordance  with 
the  order  of  the  PBGC  and  in  accordance 
with  this  section. 

(g)  Deficit  reduction  contribution — (1) 
Calcuiation  of  deficit  reduction 
contribution.  For  any  plan  using  the 
restoration  method,  the  deficit  reduction 
contribution  under  section  412(1](2)  is 
equal  to  the  sum  of— 

(i)  The  unfunded  section  412(1) 
restoration  liability  amount;  plus 

(ii)  The  unfunded  new  liability 
amount. 

(2)  Unfunded  section  412(1) 
restoration  liability  amount.  The 
unfunded  section  412(1)  restoration 
liability  amount  is  the  amount  necessary 
to  amortize  fully  the  unfunded  section 
412(1)  restoration  liability  in 
installments,  as  prescribed  by  the  PBGC, 
over  not  more  than  30  years.  The  armual 
amount  need  not  be  level,  but  at  all 
times  the  present  value  of  the  future 
amortization  charges  prescribed  under 
the  restoration  payment  schedule,  at  the 
current  liability  interest  rate,  must  equal 
the  outstanding  balance  of  the  unfunded 
section  412(1)  restoration  liability  and 
the  schedule  must  provide  that  at  the 
end  of  no  more  than  30  years  the  entire 
amount  of  the  unfunded  section  412(1) 
restoration  liability  base  will  have  been 
fully  amortized.  The  schedule 
prescribed  for  amortization  of  the 
unfunded  section  412(1)  restoration 
liability  must  comply  with  the 
requirements  imposed  in  paragraph  (c) 
of  this  section  on  the  restoration 
payment  schedule,  except  as  provided 
in  paragraph  (g)(7)  of  this  section  and 
except  that  the  maximum  permitted 
outstanding  balance  of  the  unfunded 
section  412(1)  restoration  liability  at  the 
end  of  the  tenth  plan  year  must  not  be 
greater  than  the  outstanding  balance  of 
the  section  412(1)  restoration  liability 
that  would  have  remained  at  the  end  of 
the  tenth  plan  year  if  the  unfunded 
section  41241)  restoration  liability  had 
been  amortized  in  level  amounts  over 
the  restoration  payment  period  at  the 


actual  ciurent  liability  interest  rate  for 
each  year,  increased  by  the  current 
liability  interest  rate  differential  as 
defined  under  paragraph  (g)(7)  of  this 
section.  The  unfunded  section  412(1) 
restoration  liability  amount  for  the  tenth 
plan  year  otherwise  prescribed  under 
the  restoration  payment  schedule  is 
increased  by  any  outstanding  current 
liability  interest  rate  differential.  By 
issuing  an  appropriate  order,  the  PBGC 
may  permit  the  outstanding  current 
liability  interest  rate  differential  to  be 
amortized  over  the  tenth  through  the 
fourteenth  plan  years.  If  the  PBGC 
permits  the  amortization  of  the 
outstanding  current  liability  interest  rate 
differential,  then  the  unfunded  section 
412(1)  restoration  liability  amount  for 
each  year  to  which  an  amortization 
payment  is  attributed  under  the  order 
shall  be  increased  by  such  payment.  The 
outstanding  balance  otherwise  required 
by  paragraph  (g)(2)  of  this  section  is 
increased  by  the  outstanding  balance,  if 
any,  of  the  base  resulting  from  the 
amortization  of  the  current  liability 
interest  rate  differential.  The  PBGC  may 
amend  the  amortization  schedule  for  the 
unfunded  section  412(1)  restoration 
liability  subject  to  the  limits  on 
amendments  to  the  amortization 
schedule  prescribed  for  the  initial 
restoration  amortization  base. 

(3)  Establishment  of  unfunded  section 
412(1)  restoration  liability.  In  the  plan 
year  in  which  the  initial  post-restoration 
valuation  date  falls,  the  unfunded 
section  412(1)  restoration  liability  is 
equal  to  the  unfunded  current  liability 
of  the  plan. 

(4)  Unfunded  new  liability  amount.  In 
the  case  of  a  plan  using  the  restoration 
method,  the  unfunded  new  liability 
amount  is  the  applicable  percentage,  as 
defined  in  section  412(1)(4)(C),  of  the 
unfunded  new  liability  determined 
under  paragraph  (g)(5)  of  this  section. 

(5)  Unfunded  new  liability.  The 
unfunded  new  liability  of  a  plan  using 
the  restoration  method  is  the  excess,  if 
any,  of  the  unfunded  current  liability  of 
the  plan,  within  the  meaning  of  section 
412(1)(8)(A)  for  the  plan  year 
(determined  without  taking  into  account 
any  unpredictable  contingent  event 
benefits,  even  if  the  event  has  occurred) 
over  the  outstanding  balance  of  the 
unfunded  section  412(1)  restoration 
liability  determined  under  paragraph 
(g)(3)  of  this  section. 

(6)  Offset  of  amortization  charges.  The 
amounts  charged  to  the  funding 
standard  account  pursuant  to  the 
restoration  pa>'ment  schedule  in  order 
to  amortize  the  initial  restoration  base, 
as  described  in  paragraph  (d)  of  this 
section,  must  be  o^t  against  the  deficit 
reduction  contribution  in  paragraph 


(g)(1)  of  this  section  along  with  any 
other  applicable  amounts  provided  in 
section  412(l)(l)(AKii). 

(7)  Interest  rate  differential.  During 
the  first  10  plan  years  after  the  initial 
post-restoration  valuation  date,  the 
restoration  payment  schedule  must 
prescribe  an  unfunded  section  412(1) 
restoration  liability  amount  for  each 
plan  year  that  is  sufficient  to  prevent  the 
outstanding  balance  of  the  unfunded 
section  412(1)  restoration  liability  from 
exceeding  the  initial  amount  of  the 
unfunded  section  412(1)  restoration 
liability  increased  by  the  current 
liability  interest  rate  differential.  The 
current  liability  interest  rate  differential 
at  any  point  during  the  first  ten  years  of 
the  restoration  payment  period  is  the 
excess,  if  any,  of  the  outstanding 
balance  of  the  unfunded  section  412(1) 
restoration  liability  determined  using 
the  actual  current  liability  interest  rate 
for  each  year,  taking  into  account  the 
charges  described  in  paragraph  (d)  of 
this  section,  over  the  outstanding 
balance  of  the  unfunded  section  412(1) 
restoration  liability  determined  using 
the  lowest,  for  each  year,  of  the  initial 
current  liability  interest  rate,  the  current 
liability  interest  rate  for  the 
computation  year,  and  the  valuation 
interest  rate,  taking  into  account  the 
charges  described  in  paragraph  (d)  of 
this  section. 

(h)  Election  of  the  alternative 
minimum  funding  standard.  A  plan 
using  the  restoration  method  may  not 
elect  the  alternative  minimum  funding 
standard  under  section  412(g). 

(i)  Funding  review  by  the  PBGC.  The 
PBGC  must  review  the  funding  of  any 
plan  using  the  restoration  method  at 
least  once  in  each  plan  year.  As  a  result 
of  a  funding  review,  the  PBGC  may 
amend  the  restoration  payment 
schedule  as  provided  in  paragraph  (c)(3) 
of  this  section.  As  part  of  the  funding 
review,  the  Executive  Director  of  the 
PBGC  must  certify  to  the  PBGCs  Board 
of  Directors,  and  to  the  Internal  Revenue 
Service,  that  the  PBGC  has  reviewed  the 
funding  of  the  plan,  the  financial 
condition  of  the  plan  sponsor  and  its 
controlled  group  members,  the 
payments  required  under  the  restoration 
payment  schedule  (taking  into  account 
the  availability  of  deferrals  authorized 
under  paragraph  (c)(4)  of  this  section), 
and  any  other  factor  that  the  PBGC 
deems  relevant,  and.  based  on  that 
review,  determines  that  it  is  in  the  best 
interests  of  participants  and 
beneficiaries  of  the  plan  and  the 
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pension  insurance  program  that  the 
restored  plan  not  be  reterminated. 
Margaret  Milner  Richardson, 
Commissioner  of  Internal  Fevenue. 

A  pproved ;  October  1 2 . 1 993. 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  93-25785  Filed  1tV-21-93;  845  am) 
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Patent  and  Trademark  Office 

37  CFR  Parts  1.2  and  10 
[Docket  No.  920671-3225] 
RIN  0651-AA55 

Changes  in  Signature  and  Filing 
Requirements  for  Correspondence 
Filed  in  the  Patent  and  Trademark 
Offica 

AGENCY:  Patent  and  Trademark  Office, 

Commerce. 

action:  Final  rule. 

SUMMARY:  The  Patent  and  Trademarli 
Office  (Office)  is  amending  the  rules  of 
practice  in  patent  and  trademark  cases 
to:  Specify  the  types  of  correspondence 
which  will  no  longer  require  original 
signatures;  provide  for  facsimile 
transmission  of  certain  correspondence 
to  the  Office;  discontinue  use  of  the 
drop  boxes  at  Crystal  Plaza  Building  3 
and  at  the  Department  of  Commerce 
Building  in  Washington.  DC;  and  clarify 
other  provisions  with  respect  to  practice 
before  the  Office. 

EFFECTIVE  DATE:  November  22, 1993. 
These  rules  will  be  applicable  to  all 
correspondence  filed  with  the  Office  on 
or  after  the  effective  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Abraham  Hershkovitz  by  telephone  at 
(703)  305-9282.  by  facsimile 
transmission  at  (703)  305-8825.  or  by 
mail  marked  to  his  attention  and 
addressed  to  Office  of  the  Assistant 
Commissioner  for  Patents,  Box  DAC. 
Washington,  DC  20231. 
SUPPLEMENTARY  INFORMATION:  In  a 
Notice  of  Proposed  Rulemaking 
published  in  the  Federal  Register  at  57 
PR  36034  (August  12,  1992)  and  in  the 
Patent  and  Trademark  Office  Official 
Gazette  at  1142  Off.  Gaz.  Pat.  Office  8- 
13  (Sept.  1, 1992).  the  Office  proposed 
to  amend  the  rules  of  practice  in  patent 
and  trademark  cases  to  simplify  the 
manner  in  which  correspondence  may 
be  transmitted  to  the  Office  and  clari^ 
other  provisions  with  respect  to  practice 
before  the  Office.  This  rulemaking 
includes  changes  to  expand  those 


situations  where  a  party  can  use  the 
Certificate  of  Mailing  or  Transmission 
procedure,  and  minor  technical 
modifications  in  part  2  of  title  37  of  the 
Code  of  Federal  Regulations  which  were 
not  part  of  the  proposed  rulemaking. 

Written  comments  were  submitted  by 
twenty-two  law  firms,  five  individuals, 
nine  corporations,  two  organizations 
and  three  agencies.  An  oral  hearing  was 
not  conducted. 

The  following  includes  a  discussion 
of  the  rules  being  changed  and  the 
reasons  for  those  changes,  and  an 
analysis  of  the  comments  received  in 
response  to  the  notice  of  proposed 
rulemaking. 

Discussion  of  Specific  Sections  to  be 
Changed  or  Added 

(t)  Types  of  Correspondence  No  Longer 
Requiring  Original  Signatures  (Section 
J  .4) 

Section  1.4  is  amended  to  include  a 
new  paragraph  (d)  to  specify  that  most 
correspondence  filed  in  the  Office, 
which  requires  a  f)€rson's  signature, 
may  be  an  original,  or  a  copy  thereof. 
See  §§  1.4  (e)  and  (f)  for  types  of 
correspondence  where  the  original  must 
be  filed  in  the  Office.  The  word  original, 
as  used  in  this  rulemaking,  is  defined  as 
correspondence  which  is  personally 
signed  in  permanent  ink  by  the  person 
whose  signature  appears  thereon.  Where 
copies  of  correspondence  are 
acceptable,  photocopies  or  facsimile 
transmissions  may  be  filed.  For 
example,  a  photocopy  or  facsimile 
transmission  of  an  original  of  an 
amendment,  declaration,  petition,  issue 
fee  transmittal  form,  authorization  to 
charge  a  deposit  account,  etc..  may  be 
submitted  in  a  patent  or  trademark 
application.  Furthermore,  where  copies 
are  permitted,  second  and  further 
generation  copies  (i.e..  copy  of  a  copy) 
are  acceptable.  The. original,  if  not 
submitted  to  the  Office,  should  be 
retained  as  evidence  of  proper  execution 
in  the  event  that  questions  arise  as  to 
the  authenticity  of  the  signature 
reproduced  on  the  photocopy  or 
facsimile-transmitted  correspondence.  If 
a  question  of  authenticity  arises,  the 
Office  may  require  submission  of  the 
original. 

Section  1.4(e)  identifies  types  of 
correspondence  in  which  an  original 
must  be  submitted  to  the  Office.  Where 
an  original  is  required,  copies  are  not 
acceptable  and  will  not  be  accorded  a 
receipt  date.  Correspondence,  as 
referred  to  in  this  section,  includes 
application  forms  for  registration  to 
practice  before  the  Office  and  data 
sheets  for  the  register  of  patent  attorneys 
and  agents. 


Section  1.4(f)  provides  that  when  a 
document  that  is  required  by  statute  to 
be  certified  must  be  filed  (such  as  a 
certified  copy  of  a  foreign  patent 
application,  pursuant  to  35  U.S.C.  119; 
a  certified  copy  of  an  international 
application,  pursuant  to  35  U.S.C.  365; 
a  certified  copy  of  a  foreign  trademark 
registration,  pursuant  to  15  U.S.C. 
1126(e);  a  certified  copy  of  a  final  court 
order,  pursuant  to  15  U.S.C.  1119;  or  a 
certified  copy  of  a  U.S.  trademark 
registration),  a  copy  of  the  certification, 
including  a  photocopy  or  facsimile 
transmission,  will  not  be  acceptable. 
The  requirement  for  an  original 
certification  does  not  apply  to 
certifications  such  as  required  under 
§§1.8.  1.10.  1.60,  1.97(e)  and  3.73(b). 
since  these  certifications  are  not 
required  by  statute. 

(2)  Identification  of  Applications 
(Section  1.5) 

Section  1.5(a)  is  amended  to  make 
reference  to  the  certificate  procedure 
under  §  1.8  consistent  with  the  new  title 
for  §  1.8. 

(3)  Receipt  of  Correspondence  (Section 
1.6) 

A  descriptive  heading  is  added  to 
each  paragraph  of  §  1.6  to  identify  the 
content  of  that  paragraph. 

The  phrase  "correspondence"  is  used 
in  §  1.6  since  the  terms  "papers", 
"letters"  and  "fees"  all  fall  within  the 
generic  definition  of  "correspondence". 

Section  1.6(a)  is  amended  to  clarify 
that  correpondence  transmitted  by 
facsimile  on  weekends  or  Federal 
holidays  within  the  District  of 
Columbia,  will  be  accorded  the  next 
business  day  as  the  date  of  receipt. 

Sections  1.6  (b)  and  (c)  are  amended 
to  clarify  that  weekdays  refer  to  any  day 
except  a  Saturday.  Sunday,  or  Federal 
holiday  within  the  District  of  Columbia. 

Section  1.6(c)  is  amended  to  delete 
reference  to  the  box  locations  in  the 
lobby  of  Crystal  Plaza  Building  3. 
Arlington.  Virginia,  and  at  the 
Department  of  Commerce  Building  in 
Washington.  DC.  The  use  of  the  drop 
boxes  was  discontinued  on  April  21, 
1992,  and  the  hours  of  operation  for  the 
attorney's  window  were  extended  to 
midnight,  the  same  hours  the  drop 
boxes  were  available.  The  public  can 
now  deposit  correspondence  with  the 
Office  and  obtain  an  acknowledgement 
of  receipt  after  normal  business  hours. 
See  "Changes  in  How  Papers  May  be 
Filed  in  the  Patent  and  Trademark 
Office."  1137  Off.  Gaz.  Pat.  Office  7 
(April  7. 1992). 

Use  of  the  drop  boxes  at  Crystal  Plaza 
Building  3  and  Department  of 
Commerce  Building  locations  had 
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caused  problems  for  both  the  public  and 
the  Office.  Occasionally,  it  had  been 
difficuh  to  determine  the  dates  of  actual 
deposit  of  correspondence  in  the  boxes. 
On  occasion.  Office  employees  and/or 
members  of  the  public  had  been  denied 
access  to  the  drop  box  at  the  E)epartment 
of  Commerce  by  building  security 
guards  due  to  a  special  event  taking 
place  at  the  Department.  Additionally, 
there  were  instances  of  correspondence 
being  found  outside  of  the  drop  boxes 
(e.g.  on  the  floor  of  the  main  lobby  of 
the  Department  of  Commerce  Building, 
on  the  guard's  desk,  on  a  nearly  table, 
etc.).  As  a  result,  on  occasion,  the  Office 
lacked  confidence  in  assigning  correct 
dates  of  receipt  to  correspondence 
deposited  in  the  boxes  at  Crystal  Plaza 
Building  3  and  at  the  Department  of 
Commerce  Building.  Given  these 
difficulties,  and  the  fact  that  the 
necessity  for  these  boxes  has  been 
greatly  diminished  as  a  result  of  the 
facsimile  transmission  and  certificate  of 
mailing  procedures,  §  1.6(c)  is  amended 
by  deleting  reference  to  the  drop  boxes 
at  Crystal  Plaza  Building  3  and  the 
Department  of  Commerce  Building. 

A  new  §  1.6(d)  is  added  to  specify  the 
types  of  correspondence  which  may  be 
transmitted  by  facsimile  and  former 
§  1.6(d)  is  revised  to  be  consistent  with 
§  1.8(b)  and  redesignated  as  §  1.6(e).  The 
widespread  use  of  facsimile 
transmission  and  the  resulting  time 
saved  in  correspondence  between 
applicants  and  the  Office  prompted  the 
Office  to  establish  a  trial  program  to 
accept  facsimile  transmission  of  certain 
correspondence.  The  policy  on  "Filing 
of  Certain  Papers  and  Authorizations  to 
Charge  Deposit  Accounts  by  Facsimile 
Transmissions"  was  published  at  1096 
Off.  Gaz.  Pat.  Office  30  (November  15. 
1988)  and  was  supplemented  in  the 
notice  "Filing  of  Certain  Papers  with  the 
Board  of  Patent  Appeals  and 
Interferences  by  Facsimile 
Transmission"  pubhshed  at  1108  Off. 
Gaz.  Pat.  Office  15  (November  14, 1989). 
The  policy  on  "Filing  of  Certain 
Trademark  Papers  and  Authorizations  to 
Charge  Deposit  Accounts  by  Facsimile 
Transmission"  was  published  at  1123 
Off.  Gaz.  TM.  Office  18  (February  12. 
1991).  In  light  of  the  success  of  the  trial 
program,  a  policy  on  acceptance  of 
facsimile  transmission  is  incorporated 
into  §  1.6(d).  The  situations  where 
transmission  of  correspondence  by 
facsimile  is  permitted  have  been 
increased  over  those  permissible  under 
the  trial  program  outlined  above.  The 
situations  where  transmissions  by 
facsimile  remain  prohibited  are 
identified  in  §  1.6(d)(l)-(9).  Prohibitions 
cover  situations  where  originals  are 


required  as  specified  in  §  §  1.4(e)  and  (0. 
and  situations  where  accepting  a 
facsimile  transmission  would  be  unduly 
burdensome  on  the  Office.  As  a 
courtesy,  the  Office  will  attempt  to 
notify  senders  whenever 
correspondence  is  sent  to  the  Office  by 
facsimile  transmission  that  falls  within 
one  of  these  prohibitions.  Senders  are 
cautioned  against  submitting 
correspondence  by  facsimile 
transmission  which  is  not  permitted 
under  §  1.6(d)  since  such 
correspondence  will  not  be  accorded  a 
receipt  date. 

This  final  rulemaking  expands  the 
acceptability  of  facsimile  transmissions 
to  certain  patent  interference 
proceedings,  not  included  in  the 
proposed  rulemaking,  to  reflect  the 
practice  set  forth  at  1108  Off.  Gaz.  Pat. 
Office  15  (November  14, 1989). 

Under  §  1.6(d)(4)  as  adopted  in  this 
final  rulemaking,  drawings  submitted 
under  §§  1.81. 1.83-1.85. 1.152. 1.165. 
1.174. 1.437.  2.51.  2.52  or  2.72  may  not 
be  filed  by  facsimile  in  patent  and 
trademark  applications.  The  experience 
of  the  Office  is  that  the  quality  of  the 
drawings  received  by  facsimile 
transmission  is  generally  not  sufficient 
to  comply  with  the  drawing 
requirements  set  forth  in  these  rules. 
However,  applicants  may  submit  by 
facsimile  transmission  proposed 
drawing  corrections  for  approval  by  the 
Office. 

In  trademark  proceedings,  the 
facsimile  transmission  of  specimens  in 
response  to  an  Office  action  will  be 
permitted.  Facsimile-transmitted 
specimens  must  be  legible  in  order  to  be 
accepted  and  examined  as  specimens. 

The  date  of  receipt  accorded  to  any 
correspondence  permitted  to  be  sent  by 
facsimile  transmission  is  the  date  the 
complete  transmission  is  received  by  an 
Office  facsimile  unit,  unless  the 
transmission  is  completed  on  a 
Saturday,  Sunday,  or  Federal  holiday 
within  the  District  of  Columbia. 
Correspondence  for  which  transmission 
was  completed  on  a  Saturday,  Sunday, 
or  Federal  holiday  within  the  District  of 
Columbia,  will  be  accorded  a  receipt 
date  on  the  next  succeeding  day  which 
is  not  a  Saturday,  Sunday,  or  Federal 
hoUday  within  the  District  of  Colimibia. 
For  example,  a  facsimile  transmission  to 
the  Office  from  California  starting  on  a 
Friday  at  8:45  p.m.  Pacific  time  and 
taking  20  minutes,  would  be  completed 
at  9:05  p.m.  Pacific  time.  The  complete 
transmission  would  be  received  in  the 
Office  around  12:05  a.m.  Eastern  time 
on  Saturday.  The  receipt  date  accorded 
to  the  correspondence  is  the  date  of  the 
following  business  day,  which  in  this 
case,  would  be  Monday  (assuming  that 


Monday  was  not  a  Federal  holiday 
within  the  District  of  Columbia). 

The  following  lists  itemize  types  of 
correspondence  which  may  not  be  filed 
by  facsimile  transmission  and.  if 
submitted  by  facsimile,  will  not  be 
accorded  a  date  of  receipt: 

Correspondence  Relative  to  Patents  and 
Patent  Applications  Where  Filing  by 
Facsimile  Transmission  is  Not 
Permitted 

(1)  A  document  that  is  required  by 
statute  to  be  certified; 

(2)  A  national  patent  application 
specification  and  drawing  or  other 
correspondence  for  the  purpose  of 
obtaining  an  application  filing  date; 

(3)  Drawings  submitted  under  §§  1.81, 
1.83-1.85, 1.152, 1.165. 1.174,  or  1.437; 

(4)  Correspondence  in  an  interference 
which  an  examiner-in-chief  orders  to  be 
filed  by  hand  or  "Express  Mail"; 

(5)  Agreements  between  parties  to  an 
interference  under  35  U.S.C.  135(c); 

(6)  Correspondence  to  be  filed  in  an 
interference  proceeding  which  consists 
of  a  preliminary  statement  under 

§  1.621;  a  transcript  of  a  deposition 
under  §  1.676  or  of  interrogatories, 
cross-interrogatories,  or  recorded 
answers  under  §  1.684(c);  or  an 
evidentiary  record  and  exhibits  under 
§1.653; 

(7)  Correspondence  to  be  filed  in  a 
patent  application  subject  to  a  secrecy 
order  under  §§  5.1-5.8  of  this  chapter 
and  directly  related  to  the  secrecy  ordw 
content  of  die  appUcation; 

(8)  An  international  application  for 
patent; 

(9)  A  copy  of  the  international 
application  and  the  basic  national  fee 
necessary  to  enter  the  national  stage,  as 
specified  in  §  1.494(b)  or  §  1.495(b); 

(10)  a  Request  for  reexamination 
under  §1.510. 

Correspondence  Relative  to  Trademark 
Registrations  and  Trademark 
Applications  Where  Filing  by  Facsimile 
Transmission  is  Not  Permitted 

(1)  The  filing  of  a  trademark 
application; 

(2)  Drawings  submitted  under  §§  2.51, 
2.52,  or  2.72; 

(3)  An  affidavit  showing  that  a  maik 
is  still  in  use  or  containing  an  excuse  for 
nonuse  under  section  8  (a)  or  (b)  or 
section  12(c)  of  the  Trademaric  Act.  15 
U.S.C  1058(a).  1058(b),  1062(c): 

(4)  An  application  for  renewal  of  a 
registration  under  section  9  of  the 
TradMftark  Act,  15  U.S.C.  1059; 

(5)  A  petition  to  cancel  a  registration 
of  a  mark  under  section  14.  subsection 
(1)  or  (2)  of  the  Trademark  Act.  15 
U.S.C  1064; 

(6)  In  an  application  under  section 
1(b)  of  the  Trademark  Act,  15  U.S.C 
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1051(b).  the  filing  of  an  amendment  to 
allege  use  in  commerce  under  section 
1(c)  of  the  Trademark  Act,  15  U.S.C 
1051(c);  or  the  filing  of  a  statement  of 
use  under  section  1(d)(1)  of  the 
Trademark  Act.  15  U.S.C  1051(d)(1); 

(7)  Requests  for  cancellation  or 
amendment  of  a  registration  under 
section  7(e)  of  the  Trademark  Act.  15 
U.S.C  1057(e);  and  certificates  of 
registration  surrendered  for  cancellation 
or  amendment  under  section  7(e)  of  the 
Trademark  Act.  U.S.C.  1057(e); 

(8)  Correspondence  to  be  filed  with 
the  Trademark  Trial  and  Appeal  Board, 
except  the  notice  of  ex  parte  appeal. 

Correspondence  Relative  to  Practitioner 
Registrations,  Investigations,  and 
Disciplinarv  Proceedings  Where  Filing 
by  Facsimile  Transmission  is  Not 
Permitted 

Correspondence  requiring  a  person's 
signature  and  relating  to: 

(1)  Registration  to  practice  before  the 
Patent  and  Trademark  Office  in  patent 
cases; 

(2)  Enrollment  and  disciplinary 
investigations;  or 

(3)  Disciplinary  proceedings. 

(4)  Certificate  of  Mailing  or 
Tixmsmission  Procedure  (Section  1.8) 

The  title  of  §  1.8  is  changed  from 
Certificate  of  Mailing  to  Certificate  of 
Mailing  or  Transmission  so  as  to 
include  facsimile  transmissions. 

Section  1 .8(a)  prescribes  procedures 
for  the  use  of  a  certificate  of  mailing  or 
transmission  to  file  papers  or  fees  in  the 
Oflice  by  first  class  mail  or  by  facsimile 
transmission.  The  description  of  the 
Certificate  of  Mailing  or  Transmission 
practice  is  set  forth  in  §  1.8(a)(1).  and 
the  list  of  exceptions  to  the  certificate 
practice  is  found  in  §  1.8(a)(2).  The 
phrase  "papers  or  fees"  in  §  1.8(a)  is 
changed  to  "correspondence"  since  both 
"papers"  and  "fees"  fall  within  the 
generic  definition  of  "correspondence". 
Paragraphs  (a)  and  (b)  of  §  1.8  are 
amended  to  include  correspondence 
transmitted  by  facsimile.  In  the  event 
that  correspondence  is  filed  by  facsimile 
transmission,  it  is  recommended  that 
the  sending  facsimile  machine  generate 
a  report  confirming  transmission  for 
each  transmission  session.  This  report 
should  be  retained  by  the  applicant, 
along  with  the  correspondence  used  as 
the  original,  as  evidence  of  content  and 
date  of  transmission.  Paragraph  (a)(2)  of 
§  1.8  is  amended  to  include  separate 
headings  for  correspondence  which 
relate  to  patents,  trademarks  and 
disciplinary  prtx»edings.  The  sequence 
of  some  of  the  paragraphs  found  in 
$  1.8(a)(2)  has  been  changed  in  order  to 
have  those  paragraphs  hsted  under  the 


appropriate  heading.  The  ability  to  use 
the  Certificate  of  Mailing  or 
Transmission  procedures  has  been 
expanded  to  the  filing  of  an  affidavit 
under  section  15.  subsection  (3)  of  the 
Trademark  Act.  15  U.S.C  1065(3).  the 
filing  of  a  notice  of  election  to  proceed 
by  civil  action  in  an  Inter  partes 
proceeding  under  35  U.S.C  141  or  15 
U.S.C  1071(a)(1).  in  response  to  another 
party's  appeal  to  the  Court  of  Appeals 
for  the  Federal  Qrcuit.  the  filing  of  a 
notice  and  reasons  of  appeal  under  35 
U.S.C.  142  or  a  notice  of  appeal  under 
15  U.S.C  1071(a)(2).  and  the  filing  of  a 
statement  under  42  U.S.C  2182  or  42 
U.S.C  2457(c). 

Paragraph  (a)(2)(vi)  of  §  1.8  is 
redesignated  as  paragraph  (a)(2)(x)  and 
amended  to  refer  to  section  14(1)  or 
14(2)  of  the  Trademark  Act.  15  U.S.C 
1064.  to  conform  with  the  numbering  of 
the  Trademark  Law  Revision  Act  of 
1988.  Other  sections  of  paragraph  (a)(2) 
of  §  1.8  are  amended  to  identify  the 
types  of  correspondence  which  will  not 
receive  the  benefit  of  a  certificate  of 
mailing  or  transmission. 

Paragraph  (b)  of  §  1.8  outlines 
procedures  to  be  followed  to  document 
the  timely  filing  of  correspondence  In 
accordance  with  §  1.8(a)  where  such 
correspondence  is  not  received  by  the 
Office.  The  phrase  "correspondence  or 
fees"  in  §  1.8(b)  is  changed  to 
"correspondence"  since  "fees"  fall 
within  the  generic  definition  of 
"correspondence".  Before  adoption  of 
this  final  rule.  §  1.8(b)  required  that  the 
party  forwarding  the  correspondence  or 
fee  include  a  declaration,  under  §§1.68 
or  2.20  of  this  chapter,  attesting  to  the 
previous  timely  mailing  or  transmission. 
In  order  to  be  consistent  with  other 
sections  in  parts  1  and  2  of  this  chapter, 
the  practice  under  §  1.8(b)  is  amended 
to  permit  a  practitioner,  as  defined  in 
§  lO.l(r),  to  submit  a  statement  rather 
than  an  oath  or  declaration  imder  §  1.68 
or  2.20  of  this  chapter. 

New  paragraph  (c)  of  §  1.8  is  added  to 
explicitly  provide  for  a  requirement  for 
additional  evidence  relating  to  the 
mailing  or  transmission  of 
correspondence  in  accordance  with 
paragraph  (a)  of  this  section.  The  Office 
may  invoke  this  requirement  when  it  is 
deemed  appropriate  to  establish  an 
actual  date  of  mailing  or  transmission. 
See,  e.g..  In  re  Klein.  6  USPQ2d  1547 
(Coram 'r  Pat.  1987),  affd  sub.  nom. 
Klein  v.  Peterson.  696  F.  Supp.  695, 8 
USPQ2d  1434  P.D.C  1988).  aff'd.  866 
F.2d  412.  9  USPQ2d  1558  (Fed.  Cir.), 
cert,  denied.  490  U.S.  1091  (1989). 


^5^  Time  for  Appeal  or  Civil  Action 
(Section  1.304) 

In  section  1.304.  paragraphs  (a)  and 
(c)  are  amended  to  delete  a  statement 
that  use  of  the  certificate  procedure 
under  §  1.8  is  prohibited  so  as  to  be 
consistent  with  changes  to  §  1.8.  Also,  a 
cross  reference  to  §  1.658  in  paragraph 
(a)  is  clarified. 

(6)  Submission  of  Maintenance  Fees 
(Section  1.366) 

Section  1.366(b)  is  amended  by 
deleting  the  words  "of  mailing"  to 
conform  with  the  new  title  for  §  1.8. 

(7)  Filing  Date  of  Application  for 
Extension  of  Patent  Term  (Section 
1.741) 

Section  1.741(a)  is  amended  to 
conform  with  the  new  title  for  the 
certificate  procedure  under  §  1.8. 

(8)  Appeal  to  Court  and  Civil  Action 
(Section  2.145) 

Sections  2.145(c)(3)  and  2.145(d)(1) 
are  amended  to  conform  with  the 
revised  list  of  types  of  correspondence 
excluded  from  the  certificate  of  mailing 
or  transmission  procedure  set  out  in 
§  1.8.  Formerly,  the  notice  of  election  to 
proceed  by  civil  action  in  an  inter  partes 
proceeding  under  35  U.S.C  141  or 
section  21(a)(1)  of  the  Trademark  Act, 
15  U.S.C  1071(a)(1).  and  the  filing  of 
notice  and  reasons  of  appeal  under  35 
U.S.C  142  or  a  notice  of  appeal  under 
section  21(a)(2)  of  the  Trademark  Act, 
15  U.S.C  1071(a)(2).  were  specifically 
excluded,  under  §§  1.8(a)(2)  (viii)  and 
(ix),  respectively,  from  the  certificate  of 
mailing  procedure.  Since  these  notices 
are  no  longer  excluded  under  amended 
§  1.8(a)(2),  §§  2.145(c)(3)  and  2.145(d)(1) 
are  amended  to  conform  with  §  1.8  by 
deleting  the  last  sentence  which 
provided  that  the  certificate  of  mailing 
procedure  was  not  available. 

(9)  Reconsideration  of  Affidavit  or 
Declaration  (Section  2.165) 

Section  2.165(a)(1)  is  amended  to 
refer  to  the  new  title  for  the  certificate 
procedure  imder  §  1.8  of  this  chapter. 

(10)  Signature  and  Certificate  of 
Practitioner  (Section  10.18) 

Section  10.18  is  modified  to  clarify 
signature  requirements  for 
correspondence  signed  by  practitioners. 
The  reference  to  §  1.4  of  this  chapter 
will  make  it  apparent  that  copies, 
including  photocopies  or  facsimile 
transmissions,  of  correspondence  signed 
by  practitioners  will  be  accepted  under 
appropriate  circumstances. 
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()}f)  Misconduct  (Section  10.23(c)) 

:tion  10.23(c)  is  amended  to  refer  to 
new  title  for  the  certificate 
procedure  under  §  1.8  of  this  chapter. 

Response  to  Comments  on  the  Rules 

The  comments  received  in  respon.se  to 
the  notice  of  proposed  rulemaking  have 
lieen  given  careful  consideration  and  a 
number  of  the  suggested  modifications 
have  been  adopted.  The  comments  and 
responses  are  discussed  below. 

Comment:  In  order  to  clarify  how  the 
Office  will  treat  a  copy  of  a  paper,  one 
comment  suggested  changing  the  second 
spntenc~e  in  proposed  §  1.4(d)  to  indicate 
that,  except  as  provided  in  §§  1.4(e)  and 
(f).  a  copy  would  be  treated  by  the 
Office  as  if  the  original  had  been  filed. 

Fesponse:  While  the  suggested 
language  was  not  adopted,  the  rule  was 
modified  to  clarify  that,  except  as 
provided  in  §§  1.4(e)  and  (f),  an  original 
or  a  copy  thereof  may  be  filed.  The  rules 
as  stated  in  this  final  rulemaking  are 
clear  that,  where  an  original  is  not 
required,  a  paper  filed  will  be  treated  in 
the  same  way  regardless  of  whether  it  is 
an  original  or  a  copy. 

Comment:  Five  comments  objected  to 
a  perceived  requirement  in  §  1.4(d)  that 
the  color  of  ink  used  for  signing  a  paper 
be  different  from  the  printing  on  the 
paper. 

Response:  Proposed  §  1.4(d)  did  not 
require  that  the  color  of  ink  used  for 
signing  a  paper  be  different  from  the 
printing  on  the  paper.  The  suggested  use 
of  different  colors  of  ink  is  a  preferred 
procedure  for  distinguishing  between  an 
original  and  a  copy.  However,  in  order 
to  avoid  further  confusion,  the 
suggestion  that  a  different  color  of  ink 
be  used  has  been  deleted. 

Comment:  One  comment 
recommended  that  the  issue  of  signature 
authenticity  end  upon  issuance  of  a 
patent  in  order  to  reduce  the  need  to 
keep  files  in  storage  for  long  periods  of 
time  and  to  remove  the  burden  on 
applicants  of  having  to  retrieve  files 
from  storage. 

Fesponse:  Once  a  patent  issues,  the 
Office  is  not  likely  to  inquire  into  any 
matters  related  to  signature  authenticity 
of  correspondence  filed  in  that  patent 
application.  Nevertheless,  on  rare 
occasions,  a  question  of  signature 
authenticity  might  arise  after  the 
issuance  of  a  patent.  Applicants  must 
therefore  make  their  own  decisions  as  to 
how  long  to  retain  originals. 

Comment:  Two  comments  questioned 
the  justification  for  proposed  §  1.4(e) 
requiring  originals  to  be  submitted  in 
international  patent  applications. 

Fesponse:  Section  1.4(e),  as  adopted, 
does  not  prohibit  the  filing  of 


photocopies  in  an  international  patent 
application.  With  regard  to  facsimile 
transmissions.  Patent  Cooperation 
Treaty  (PCT)  Rule  92.4,  as  revised  on 
July  1, 1992,  permits  the  filing  by 
facsimile  of  certain  correspondence 
related  to  an  international  patent 
application.  However,  as  indicated  in 
§§  1.6(d)(3),  1.8(a)(2)(iv)  and 
1.8(a](2](vi),  the  filing  by  facsimile  is 
not  permitted  in  the  following  situations 
relative  to  international  applications  for 
patent:  (1)  the  filing  of  an  international 
application  for  patent  and  (2)  the  filing 
of  a  copy  of  the  international 
application  and  the  basic  national  fee 
necessary  to  enter  the  national  stage,  as 
specified  in  §§  1.494(b)  or  1.495(b). 

Applicants  are  cautioned,  however, 
that  the  Certificate  of  Mailing  or 
Transmission  provisions  of  §  1.8  do  not 
apply  to  correspondence  filed  in  an 
international  application  before  the  U.S. 
Receiving  Office,  the  U.S.  International 
Searching  Authority,  or  the  U.S. 
International  Preliminary  Examining 
Authority,  regardless  of  whether  the 
correspondence  was  filed  by  mail  or 
facsimile  transmission.  See 
§1.8(a)(2)(5). 

Comment:  One  comment  suggested 
that,  in  applications  filed  under  §  1.60, 
the  certification  that  the  application  and 
papers  being  filed  are  true  copies  of 
those  filed  in  the  parent  application 
should  be  excluded  from  the  original 
signature  requirement. 

Fesponse:  Filing  of  copies  of 
statements  under  §  1.60  as  well  as 
certifications  under  §§  1.8, 1.10, 1.97(e) 
and  3.73(b)  will  be  permitted.  The 
certified  documents  referred  to  in 
§  1.4(f)  are  those  which  are  required  to 
be  certified  by  statute  (e.g.,  certified 
documents  under  35  U.S.C.  119). 

Comment:  One  comment  questioned 
whether  routine  papers  could  be 
photocopied  with  a  practitioner's 
signature  thereon  with  appropriate 
information  being  filled  in  later  by 
another  person. 

Fesponse:  Section  10.18(a)  states  that 
the  signature  of  a  practitioner,  on 
correspondence  filed,  constitutes  a 
certificate  that  the  correspondence  has 
been  read  by  the  practitioner. 
Accordingly,  the  photocopying  of 
papers  with  a  practitioner's  signature 
thereon  and  subsequently  having 
appropriate  information  filled  in  by 
another  person,  is  not  authorized  or 
permitted  under  the  rules. 

Comment:  One  comment  questioned 
whether  a  docket  clerk  could  use  a 
signature  stamp  of  a  registered  attorney 
on  a  transmittal  letter. 

Fesponse:  Section  10.18(a)  states  that 
correspondence  filed  by  a  practitioner 
must  be  personally  signed  by  that 


practitioner.  Accordingly,  use  of  a 
signature  stamp  of  a  registered  attorney 
by  a  docket  clerk  would  not  be 
permitted. 

Comment:  Two  comments  suggested 
that  the  facsimile  transmission  practice 
be  further  liberalized  to  permit  scanned- 
in  signatures  to  be  affixed  to  facsimile 
or  electronically  transmitted 
correspondence.  The  personal, 
handwritten  signature  would  be  affixed 
on  a  copy  of  the  transmitted 
correspondence  which  would  be  kept  by 
the  applicant  or  his  or  her 
representative. 

Fesponse:  The  Office  is  actively 
considering  acceptance  of  electronically 
filed  applications  and  papers  related 
thereto.  See  "Electronic  Filing  of  Patent 
and  Trademark  Applications"  published 
at  57  FR  56537  (November  30. 1992)  and 
1145  Off.  Gaz.  Pat.  Office  378  (December 
22,  1992).  Until  an  acceptable  program 
is  established,  every  paper,  requiring  a 
signature,  filed  in  the  Office,  regardless 
of  the  manner  in  which  it  was 
transmitted,  will  have  to  be  a  paper 
which  was  signed  bjtthe  person  whose 
signature  appears  thereon,  or  be  a  copy 
thereof.  Scanned  signatures  affixed  to 
papers  which  were  not  personally 
signed  will  not  be  permitted  at  this 
time. 

Comment:  One  comment  indicated 
that  proposed  §  1.5(a)  appeared  to  be 
contrary  to  PCT  Article  27(1)  in  that  it 
added  the  additional  requirement  not 
set  forth  in  the  PCT  of  requiring 
correspondence  concerning  an 
international  application  to  identify  the 
international  application  number. 

Fesponse:  PCT  Rule  92.1  requires  any 
paper  relating  to  an  international 
application  to  identify  the  international 
application  to  which  it  relates.  In  order 
to  ensure  prompt  and  proper  association 
of  correspondence  with  the  intended 
application  file,  it  is  essential  to  use  the 
application  number  on  all  papers.  The 
practice  (which  was  not  a  new  one 
added  in  this  nilemaking)  is  a  mere 
implementation  of  the  requirement  in 
PCT  Rule  92.1  and  is  not  contrary  to 
PCT  Article  27(1)  as  no  additional 
requirement  is  being  placed  on 
applicants. 

Comment:  Two  comments 
recommended  an  increase  from  two 
weeks  to  30  days  or  one  month  in  the 
period  provided  in  §  1.5(a)  for 
resubmission  of  correspondence. 

Fesponse:  The  two-week  period 
provided  in  §  1.5(a)  is  to  enable 
applicants  to  provide  the  necessary 
identifying  data  where  such  data  was 
not  provided  during  the  original 
submission.  This  is  intended  to  permit 
immediate  resubmission  and  no 
additional  time  is  deemed  to  be 


54498       Federal  Register  /  Vol.  58.  No.  203  /  Friday.  October  22.  1993  /  Rules  and  Regulations 


necessary.  Extending  this  period  to  30 
days  would  unnecessarily  delay 
prosecution  of  applications. 

Comment:  Section  1.5(a)  suggests  that 
ail  letters  directed  to  the  Office 
concerning  applications  for  patents 
should  also  state  "Patent  Application". 
One  comment  suggested  that  §  1.5(a)  be 
amended  to  replace  the  restrictive 
reference  to  a  "Patent  Application"  to 
read  "identifying  the  correspondence  as 
relating  to  a  patent  application". 

Response:  In  order  to  make  it  easier 
for  Office  employees  handling  incoming 
correspondence  to  direct  mail.  §  1.5(a) 
recommends  that  letters  relating  to  a 
patent  application  should  state  "Patent 
Application".  The  suggestion  in  the 
comment  was  not  adopted  since 
uniformity  in  the  reference  to  "Patent 
Application"  is  desirable.  Furthermore, 
this  suggested  labeling  is  not  a 
requirement  as  evidenced  by  the  use  of 
the  word  "should"  rather  than  "must". 

Comment:  Section  1.5(a)  states  that 
"No  correspondence  relating  to  an 
application  should  be  filed  prior  to 
when  notiRcation  of  the  application 
number  is  received  from  the  Patent  and 
Trademark  Office".  One  comment 
suggested  that  the  phrase  "notification 
of  the  application  number"  was  not 
adequately  defined  as  it  was  not  clear  if 
applicants  had  to  wait  for  the  official 
filing  receipt  before  information 
disclosure  statements  or  other  papers 
could  be  filed. 

Aesponse:  The  phrase  "notification  of 
the  application  number"  as  used  in 
§  1.5(a)  Includes  any  manner  in  which 
an  applicant  becomes  aware  of  the 
application  number.  The  phrase  is 
purposely  broad  and  is  not  limited  to 
the  mailing  of  an  official  filing  receipt. 
Rather,  it  includes  a  return  post  card 
which  has  an  application  number 
stamped  thereon.  The  reasoning  behind 
the  statement  in  §  1.5(a)  that  no 
correspondence  should  be  filed  prior  to 
notification  of  the  application  number  is 
that  correspondence  received  without 
an  application  number  is  difficult  to 
match  with  the  appropriate  file.  Further 
defining  the  phrase  "notification  of  the 
application  number"  in  §  1.5(a)  is  not 
warranted. 

Comment:  One  comment  suggested 
defining  a  business  day  as  Monday 
through  Friday,  except  for  Federal 
holidays  in  the  District  of  Columbia. 

Response:  It  is  not  clear  which  section 
the  comment  was  directed  to,  but  §  1.6 
indicates  that  no  correspondence  will  be 
received  by  the  Office  on  Saturdays, 
Sundays  or  Federal  holidays  within  the 
District  of  Columbia.  Since  the  language 
has  not  created  problems  in  the  past,  the 
suggestion  will  not  be  adopted. 


Comment:  Two  comments  suggested 
amending  S  1.6(c)  to  indicate  the  hours 
of  operation  in  the  "walk-up  window". 

Response:  Specifying  in  tne 
regulations  the  hours  of  operation  of  the 
"walk-up  window"  is  unnecessary.  The 
hours  of  operation  have  been  published 
in  Official  Gazette  announcements  and 
if  those  hours  are  changed  in  the  future, 
the  new  schedule  will  be  published. 
Should  the  hours  of  operation  of  the 
"walk-up  window"  be  changed  due  to 
unforeseen  circumstances  (i.e.,  snow 
emergency,  etc.),  a  sign  will  be  posted 
at  the  "walk-up  window"  giving  an 
alternate  location  to  deposit 
correspondence  for  the  Office. 

Comment:  Two  comments  requested 
that  the  Office  reconsider  and  withdraw 
the  proposal  to  eliminate  the  mail  drop 
box  at  the  guard's  desk  at  the 
Department  of  Commerce  Building  in 
Washington,  DC 

Response:  As  Indicated  in  the  notice 
of  proposed  rulemaking,  members  of  the 
public  were  occasionally  denied  access 
to  the  drop  box  at  the  Department  of 
Commerce.  Additionally,  the  Office 
lacked  confidence  in  assigning  correct 
dales  of  receipt  to  correspondence 
dep>osited  in  the  box  as  a  result  of 
instances  when  correspondence  was 
found  outside  of  the  drop  box.  Further, 
since  there  are  many  ways  to  file  pa(>ers 
with  the  Office  (i.e.,  certificate  of 
mailing  or  transmission.  Express  Mail, 
facsimile  transmission,  longer  hours  at 
the  "walk-up  window"),  there  is  no 
need  to  maintain  an  off-site  drop  box. 
Comment:  One  comn>ent  suggested 
that  the  Office  publish  phone  numbers 
for  facsimile  machines  at  various 
locations,  (i.e..  Publishing  Division, 
various  examining  groups,  etc.).  In  order 
to  enable  the  public  to  direct  their 
transmissions  to  a  particular  location, 
rather  than  a  central  location. 

Response:  The  suggestion  has  been 
adopted.  See  "Patent  and  Trademark 
Office  (PTO)  Information  Contacts". 
1149  Off.  Gaz.  Pat.  Office  67  (April  27, 
1993).  The  Office  will  publish  in  the 
Official  Gazette  periodic  up>dates  of  this 
list. 

Comment:  Three  comments  advocated 
a  further  expansion  of  the  facsimile 
transmission  practice  to  permit 
transmission  of  any  paper  which  did  not 
require  an  original  signature.  According 
to  the  comment,  it  was  difficult  to 
understand  why  the  Office  would  not 
permit  facsimile  transmission  of  certain 
papers  directly  to  the  Office,  but  would 
accept  those  same  papers  if  transmitted 
by  facsimile  to  a  third  party  who  then 
hand-delivered  the  papers  to  the  Office. 

Response:  The  only  papers,  not 
requiring  an  original  signature  or 
certification,  which  the  Office  will  not 


accept  by  facsimile  transmission  are 
those  which,  (or  various  reasons,  would 
cause  an  undue  burden  on  the  Office. 
For  example,  papers  submitted  for  the 
purpose  of  obtaining  an  application 
filing  date  are  often  rather  voluminous, 
difficult  to  collate  and  would  create 
inefficiencies  in  tying  up  the  Office 
facsimile  machines  for  long  periods  of 
time.  In  addition,  there  is  a  time  and 
content  criticality  to  papers  filad  for  the 
purfKise  of  obtaining  a  filing  date  which 
is  not  shared  by  other  types  of  papers. 
Another  example  would  be  drawings 
submitted  under  §§  1.81. 1.83-1.85, 
1.152. 1.165. 1.174,  1.437,  2.51.  2.52.  or 
2.72.  Experience  has  shovni  that  the 
quality  of  drawings  received  by 
facsimile  Iransmiiision  would  typically 
result  in  an  objection  by  the  Official 
Draftsman.  Disputes  might  arise  at  that 
point  as  to  whether  the  cause  of  the 
poor  quality  was  applicant's 
transmitting  unit  or  the  receiving  unit  of 
the  Office.  Hence,  the  Office  will 
continue  to  prohibit  facsimile 
transmission  of  certain  papers  as 
speafied  in  §  1.6(d). 

Comment:  Section  1.6(d)  states  that 
the  receipt  date  accorded  to  a  paper 
transmitted  by  facsimile  will  be  the  date 
on  which  the  complete  transmission  is 
received  in  the  Office.  Three  comments 
objecled  to  this  language  by  arguing  that 
this  practice  discriminated  against  West 
Coast  practitioners  and  gave  an 
advantage  to  East  Coast  practitioners 
be<:ause  the  West  Coast  practitioners 
had  only  until  9  p.m.  to  complete  a 
transmission  in  order  to  receive  the 
benefit  of  that  day's  filing. 

Response:  The  facsimile  transmission 
practice  is  similar  to  regular  mail 
practice.  Thus,  a  West  Coast  practitioner 
depositing  correspondence  with  the 
local  postal  service  without  a  certificate 
of  mailing  will  receive  as  a  receipt  date 
the  date  on  which  the  Office  receives 
the  correspondence,  rather  than  the  date 
on  which  the  correspondence  was 
deposited.  Similarly,  a  paper 
transmitted  by  facsimile  will  be 
accorded,  as  the  date  of  receipt,  the  date 
on  which  the  complete  transmission 
was  received  in  the  Office,  unless  the 
date  of  receipt  is  a  Saturday,  Sunday,  or 
Federal  holiday  within  the  District  of 
Columbia,  in  which  case,  the  date  of 
receipt  will  be  the  next  business  day. 
The  certificate  practice  provided  m 
§  1.8,  on  the  other  hand,  permits  the 
sender  to  indicate  on  the 
correspondence  the  date  of  mailing  or 
transmission  from  the  sender's 
perspective,  which  date  would  then  be 
effective  to  meet  a  deadline  set  for 
response.  Use  of  the  certificate  of  mail 
or  transmission  is  applicable  to 
correspondence  submitted  by  mail  and 
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correspondence  transmitted  by 
facsimile.  If  transmitted  by  facsimile, 
the  person  signing  the  certificate 
certifies  the  expectation  that  the 
transmission  would  be  initiated  before 
midnight,  local  time. 

By  way  of  example,  a  West  Coast 
practitioner  preparing  a  response  on  the 
last  day  of  the  p>eriod  for  response 
would  have  to  use  the  §  1.8  certificate  of 
mailing  procedure  or  the  §  1.10  Express 
Mail  procedure,  for  the  response  to  be 
considered  timely,  if  the 
correspondence  was  sent  by  way  of  the 
U.S.  Postal  Service.  If  the  practitioner 
chose  to  send  the  correspondence  by 
facsimile  on  the  last  day  for  response 
and  the  transmission  was  started  before 
9  p.m.  Pacific  time,  but  was  completed 
after  9  p.m.  Pacific  time,  the  Office 
would  accord  that  correspondence  a 
receipt  date  as  of  the  next  business  day. 
which  would  be  after  the  period  for 
response  expired  because  the  Office 
would  have  received  the 
correspondence  after  midnight  Eastern 
time  of  the  last  day  for  response. 
However,  if  the  practitioner  affixed  a 
certificate  of  transmission  to  tlie 
correspondence  sent  by  facsimile 
transmission,  indicating  that  the 
correspondence  was  being  transmitted 
on  the  last  day  in  the  period  for 
response,  then  the  correspondence 
would  be  considered  timely  filed. 

As  another  example,  a  transmission 
started  before  midnight,  Pacific  time,  on 
the  last  day  for  response  and  having  a 
certificate  of  transmission  affixed 
thereto,  would  be  considered  timely 
filed  even  though  the  transmission  was 
completed  after  midnight.  Pacific  time 
and  was  received  in  the  Office  the  day 
after  the  deadline  for  response. 

Comment:  One  comment  suggested 
replacing  "drawings"  in  §  1.6(d)(4)  with 
"formal  drawings"  for  clarity. 

Response:  The  suggestion  has  not 
been  adopted  because  the  phrase 
"formal  drawings"  does  not  find 
support  or  antecedent  basis  in  sections 
referred  to  in  §  1.6(d)(4). 

Comment:  One  comment  objected  to 
the  perceived  requirement  for  a 
certificate  of  transmission  in  order  for  a 
facsimile-transmitted  document  to  be 
accorded  a  date  of  receipt. 

Besponse:  The  receipt  date  accorded 
to  correspondence  eligible  for  facsimile 
transmission,  whether  containing  a 
certificate  of  transmission  or  not,  will  be 
the  date  of  receipt  in  the  Office  of  the 
complete  transmission  (unless  that  date 
is  a  Saturday.  Sunday,  or  Federal 
holiday  within  the  District  of  Columbia, 
in  which  case  the  date  accorded  will  be 
the  next  business  day).  The  certificate  of 
transmission,  if  used,  is  for  purposes  of 
establishing  timely  filing  if  the 


correspondence  is  transmitted  within 
the  period  for  response  but  is  (1) 
received  in  the  Office  after  expiration  of 
the  period  for  response,  or  (2)  lost  or  (3) 
not  received  by  the  Office. 

Comment:  One  comment  requested 
clarification  as  to  what  constituted  a 
"complete  transmission"  as  used  in 
§  1.6(d). 

Response:  The  context  in  which  the 
phrase  "complete  transmission"  was 
used  in  §  1.6(d)  was  to  indicate  that  the 
transmission  was  finished.  For  example, 
if  page  1  of  a  ten-page  facsimile 
transmission  is  received  in  the  Office  at 
11:55  p.m.  on  a  Tuesday  and  page  10  of 
that  transmission  is  received  at  12:05 
a.m.  Wednesday,  the  receipt  date 
accorded  to  that  correspondence  will  be 
the  date  of  that  Wednesday.  (This 
example  assumes  that  Wednesday  is  not 
a  Federal  holiday  within  the  District  of 
Columbia). 

Comment:  One  comment  questioned 
whether  a  confirmation  in  the  sender's 
facsimile  machine  that  the  entire 
facsimile  was  received  constituted 
sufficient  proof  that  a  transmission  was 
complete. 

Response:  A  confirmation  by  the 
sender's  facsimile  machine  is  evidence 
that  a  transmission  was  made.  As  such, 
the  confirmation  will  be  considered 
together  with  any  other  evidence 
presented  when  questions  of  filing  by 
facsimile  transmission  arise.  It  is 
therefore  suggested  that  a  certificate  of 
transmission  be  used  to  enable  the 
sender  to  rely  on  the  procedures  set 
forth  in  §  1.8(b). 

Comment:  One  comment  requested 
clarification  as  to  what  constituted  an 
incomplete,  faulty  or  illegible  facsimile. 
Also,  if  an  incomplete  transmission  was 
sent  near  the  end  of  the  period  for 
response,  will  the  sender  be  able  to  rely 
on  the  date  the  facsimile  was  initially 
transmitted,  or  would  the  sender  have  to 
rely  on  §  1.137  to  revive  the  application 
if  it  became  abandoned? 

Response:  If  an  incomplete,  faulty  or 
illegible  facsimile  transmission  is 
received,  that  correspondence  will  be 
treated  by  the  Office  in  the  same  manner 
that  a  comparably  incomplete,  faulty  or 
illegible  piece  of  correspondence  would 
be  treated  if  the  correspondence  were 
hand-delivered  or  mailed  to  the  Office. 
Whether  the  application  would  be  held 
abandoned  upon  receipt  of  an 
incomplete  facsimile  transmission  or 
whether  an  opportunity  would  be 
provided  to  complete  the  transmission 
will  be  decided  on  a  case-by-case  basis 
using  the  same  standards  that  are 
currently  used — for  example,  for 
incomplete  responses  to  Office  actions, 
see  §  1.135(c). 


Comment:  One  comment  indicated 
that  the  proposed  practice  of  not 
accepting  papers  related  to  international 
applications  if  transmitted  by  facsimile 
and  the  indication  that  papers 
transmitted  by  facsimile,  when 
prohibited,  may  be  disposed  of  is 
contrary  to  PCT  practice  wherein  PCT 
expressly  provides  for  facsimile 
transmission  of  such  papers  and  when 
not  acceptable,  an  opportunity  to  correct 
is  provided. 

Response:  PCT  does  not  mandate 
acceptance  of  facsimile  transmissions;  it 
merely  authorizes  their  acceptance.  See 
PCT  Rule  92.4(h).  Additionally,  as 
indicated  above,  the  suggestion  that  the 
Office  permit  facsimile  transmission  of 
correspondence  relative  to  an  already 
filed  international  application  has  b^n 
adopted  to  a  large  extent. 

There  is  no  provision  in  PCT  to 
provide  an  opportunity  for  correction 
when  correspondence  is  filed  by 
facsimile  in  spite  of  a  refusal  by  a 
national  Office  to  accept  that  type  of 
correspondence  by  facsimile.  As  with 
national  applications,  the  Office  will 
attempt  to  notify  senders  whenever  a 
facsimile  transmission  received  is  of  a 
type  which  the  Office  has  not  agreed  to 
accept  by  facsimile.  Senders  are 
cautioned  against  submitting  such 
correspondence  by  facsimile 
transmission  since  the  correspondence 
will  not  be  accorded  a  filing  date  or  date 
of  receipt  in  the  Office. 

Comment:  One  comment  suggested 
changing  the  phrase  "Certificate  of 
Transfer'  in  §  1.8  to  "Certificate  of 
Transmittal"  or  "Certificate  of  Sending" 
because  "transfer"  typically  implies 
transfer  of  ownership  interest  in  patents 
or  trademarks. 

Response:  While  each  phrase  has  its 
owrn  advantages  and  drawbacks,  the 
suggestion  will  not  be  adopted. 
Nevertheless,  in  order  to  avoid 
confusion,  this  rulemaking  leaves  the 
old  "Certificate  of  Mailing"  ^tact,  while 
adding  "or  Transmission"  to  include 
correspondence  filed  by  facsimile 
transmission. 

Comment:  In  the  notice  of  proposed 
rulemaking,  it  was  recommended  that 
the  facsimile  machine  transmission 
report  be  retained  by  the  sender  along 
with  the  correspondence  used  as  the 
original,  as  evidence  of  content  and  date 
of  transfer.  One  comment  indicated  that 
the  correspondence  used  as  the  original 
can  only  be  retained  using  the  older 
stand-alone  type  of  facsimile  machine, 
since  there  is  no  such  physical 
document  with  the  newer  in-computer 
facsimile  cards. 

Response:  Section  1.4(d)(2)  provides 
for  submission  of  copies,  e.g..  by 
facsimile,  of  originals  as  defined  in 
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§  1.4(d)(1).  Section  1.4(d)(2)  does  not 
provide  for  transmission  of  unsigned 
correspondence  from  a  computer.  While 
§  1.4(d)(2)  does  not  require  the  sender  to 
retain  the  original,  there  may  be 
occasions  when  the  sender  will  have  to 
docimient  the  date  and  content  of  a 
document  previously  filed  by  facsimile 
transmission.  The  recommendation 
made  in  the  notice  of  proposed 
rulemaking  will  apply  to  any  situation 
where  a  paper  document  served  as  the 
original  from  which  a  facsimile  was 
transmitted.  If  a  focsimile  transmission 
by  using  a  computer  is  desired,  a  paper 
copy  of  the  document  to  be  transmitted 
may  be  printed  out.  signed  and  retained 
by  the  sender  as  evidence  of  content  of 
the  document  transmitted.  Once  signed, 
if  filing  of  a  copy  is  permitted,  the 
document  could  be  scanned  into  the 
computer  and  facsimile  transmitted  to 
theOffica. 

Comment:  In  proposed  §  1.8(a)(1) 
published  in  the  Federal  Register, 
paragraphs  (i)  and  (11)  were  )oined  with 
the  ahemativa  "or"  to  indicate  that 
correspondence  could  be  filed  by  being 
deposited  with  the  U.S.  Postal  Service 
or  transmitted  by  facsimile.  This  same 
section  was  published  in  the  Official 
Gazette,  by  having  paragraphs  (i)  and  (ii) 
)oined  with  the  connective  "and". 
Numerous  comments,  received 
apparently  from  individuals  who  saw 
the  prop<»ed  rules  in  the  Official 
Gazette,  objected  to  the  requirement 
that,  in  order  to  receive  benefits  under 
§  1.8.  correspondence  transmitted  by 
facsimile  also  had  to  be  mailed. 
Response:  Section  1.8(a)(1)  as 
published  in  the  Federal  Register  was 
correct,  while  the  version  published  in 
the  Official  Gazette  contained  a 
typographical  error.  Hence. 
§§  1.8(a)(l)(i)  lA)  and  (B),  as  adopted  in 
this  rulemaking,  make  clear  that  the 
certificate  of  m&iling  or  transmission 
practice  will  be  applicable  to 
correspondence  mailed  or  sent  by 
facsimile.  The  Office  discourages  the 
practice  of  having  the  same  papers 
submitted  by  both  methods  as  this 
practice  would  result  in  unnecessary 
duplication  of  papers  and  processing 
requirements. 

Comment  One  comment  indicated 
that  since  all  facsimile  transmissions 
include  the  date  and  time  of  the  actiial 
facsimile  transmission,  the  Office 
should  not  require  a  certificate  of 
transmission,  in  order  to  get  the  benefit 
of  an  earlier  filing  date  under  §  1  B(a), 
when  correspondence  is  transmitted  by 
facsimile. 

Response:  The  Office  is  concerned 
that  some  older  machines  may  not  print 
the  date  and  time  of  the  actual 
transmission.  Furthermore,  even  on  the 


new  machines  the  date  and  time  printed 
by  the  sending  unit  may  not  always  be 
correct,  particularly  after  a  temporary 
electrical  disconnection,  change  in  time, 
etc.  Hence,  for  purposes  of  being 
considered  timely  filed,  if  the  sender 
wishes  to  obtain  the  benefits  of  a  date 
earlier  than  the  date  the  complete 
transmission  is  received  in  the  Office, 
the  correspondence  must  include  a 
certification  in  accordaiKe  with  §  1.8(a). 
A  suggested  format  for  a  Certificate  of 
Mailing  and  a  Certificate  of 
Transmission  under  §  1.8.  to  be 
included  with  the  correspondence,  is 
reproduced  below: 

Ortificats  of  Mailing 

I  hereby  certify  that  this  correspondenca  is 
being  deposited  with  the  Uaited  States  Postal 
Service  with  sufficient  postage  as  first  class 
mail  In  aa  envelopw  addressed  tor 
Commissioner  of  Patents  and  Trademarks 
Washington.  DC  20231 

on    

Date 

Signature  

Typed  or  printed  nanM  of  penoo  signing  cer- 
tificate     

Ceitificate  of  Transmissioii 

I  hereby  certify  that  this  correspondence  is 
being  bcsimile  transmitted  to  the  Patent  and 
Trademark  Office: 

on    '■ 

Date 

Signature  

Typed  or  printed  name  of  person  signing  cer- 
tificate    

Other  CoBsideratioas 

The  rule  changes  are  In  conformity 
with  the  requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.). 
Executive  Orders  12291  and  12612  and 
the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C  3501  et  seq. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  that 
these  rule  changes  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
(Regulatory  Flexibility  Act,  5  U.S.C 
605ib)).  The  principal  impact  of  these 
changes  is  to  incorporate  existing  Office 
pohcy  into  the  regulations,  permit  the 
filing  of  certain  correspondence  without 
an  original  signature  and  permit  the 
filing  of  certain  correspondence  by 
facsimile  transmission. 

The  Office  has  determined  that  these 
rule  changes  are  not  mafor  rules  under 
Executive  Order  12291.  The  annual 
effect  on  the  economy  will  be  less  than 
$100  million.  There  will  be  no  major 
increase  in  costs  or  prices  for 
consumers,  individuals,  industries. 
Federal,  state  or  local  government 
agencies,  or  geographic  regions  because 


most  of  the  changes  reduce  procedural 
burdens.  There  will  be  no  significant 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Office  has  also  determined  that 
these  changes  have  no  Federalism 
implications  affecting  the  relationship 
between  the  National  Government  and 
the  States  as  outUned  in  Executive 
Order  12612. 

These  rule  (Ganges  contain  colIectior>- 
of-information  requirements  subject  to 
the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C  3501  et  seq.,  which  have 
previously  been  approved  by  the  Offic« 
of  Management  and  Budget  under 
Control  Nos.  0651-0009  and  0651-0011. 
The  public  reporting  burden  for  these 
collections  of  information  for 
Certificates  of  Mailing  or  Transmission 
is  estimated  to  average  0.1  hours  each, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collections  of 
information.  Send  comments  regarding 
these  burden  estimates,  or  any  other 
aspect  of  these  collections  of 
information,  including  suggestions  for 
reducing  the  burden,  to  Abraham 
Hershkovitz,  Office  of  the  Assistant 
Commissioner  for  I*atents,  Box  DAC, 
Washington,  IX:  20231.  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington.  DC  20503  (ATTN: 
Paperwork  Reduction  Act  Projects 
0651-0009  and  0651-0011). 

List  of  Subjects 

37  CFR  Part  1 

Administrative  practice  and 
procedure.- Freedom  of  information. 
Inventions  and  patents,  Reporting  and 
record  keeping  requirements. 

37  CFR  Part  2 

Administrative  practice  and 
procedure.  Courts,  Lawyers, 
Trademarks. 


37  CFR  Part  JO 

Administrative  practice  and 
procedure.  Conflicts  of  interest.  Courts 
Inventions  and  patents.  Lawyers. 

For  the  reasons  set  out  in  the 
preamble  and  pursuant  to  the  authority 
contained  in  15  U.S.C.  1123  and  35 
U.S.C  6,  parts  1. 2  and  10  of  title  37  of 
the  Code  of  Federal  Regulations  are 
amended  as  set  forth  below: 


PART  1— RULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  autlrority  citation  for  37  CFR 
part  1  coDtinues  to  read  as  follows: 

Authority:  35  U.S.C.  6.  unless  otherwise 
note4. 

2.  In  Section  1.4.  the  heading  is 
revised  and  paragraphs  (d)  throu^  (f) 
are  added  to  read  as  follows: 

$1.4    Nature  o<  cormpondenc*  and 
8igii«tur»  r»quif»menU. 

•         •        •         •        •       . 

(d)  Each  piece  of  correspondeoce. 
except  as  provided  in  paragraphs  (e)  and 
(f)  of  this  section,  filed  in  a  patent  or 
trademark  application,  reexamination 
proceeding,  patent  or  trademark 
interference  proceeding,  patent  file  or 
trademark  registration  file,  trademark 
opposition  proceeding,  trademark 
cancellation  proceeding,  or  trademark 
concurrent  use  proceeding,  which 
requires  a  person's  signature,  must 
either: 

(1)  Be  an  original,  that  is.  have  an 
original  signature  personalty  signed  in 
permanent  ink  by  that  person:  or 

(2)  Be  a  copy,  such  as  a  photocopy  or 
facsimile  transmission  (§  1.6(dJ).  of  an 
original.  In  the  evmt  that  a  copy  of  the 
original  is  filed,  the  original  should  be 
retained  as  evidence  of  authenticity.  If 
a  question  of  authenticity  arises,  the 
Patent  and  Trademark  Office  may 
require  submission  of  the  original. 

(e)  Correspondence  requiring  a 
person's  signature  and  relating  to 
registration  to  practice  before  the  Patent 
and  Trademark  Office  in  patent  cases, 
enrollment  and  disciplinary 
investigations,  or  disciplinary 
proceedings  must  be  submitted  with  an 
original  signature  personally  signed  in 
permanent  ink  by  that  person. 

(f)  When  a  document  that  is  required 
by  statute  to  be  certified  must  be  filed, 
a  copy,  including  a  photocopy  or 
facsimile  transmission,  of  the 
certification  is  not  acceptable. 

3.  Section  1.5<a)  is  revised  to  read  as 
follows: 

$1.5    Identification  of  application,  patent  or 
registration. 

(a)  No  correspondence  relating  to  an 
application  should  be  filed  prior  to 
when  notification  of  the  application 
number  is  received  from  the  Patent  and 
Trademark  Office.  When  a  letter 
directed  to  the  Patent  and  Trademark 
Office  concerns  a  previously  filed 
application  for  a  patent,  it  must  identify 
on  the  top  page  in  a  conspicuous 
location,  the  application  number 
(consisting  of  the  series  code  and  the 
serial  number,  e.g..  07/123.456).  or  the 
serial  number  and  filing  date  assigned  to 


that  application  by  the  Patent  and 
Trademark  Office,  or  the  international 
application  number  of  the  international 
application.  Any  correspondence  not 
containing  such  identification  will  be 
returned  to  the  sender  where  a  return 
address  is  available.  The  returned 
correspondence  will  be  accompanied 
with  a  cover  letter  which  will  indicate 
to  the  sender  that  if  the  returned 
correspondence  is  resubmitted  to  the 
Patent  and  Trademark  Office  within  two 
weeks  of  the  mail  date  on  the  cover 
letter,  the  original  date  of  receipt  of  the 
correspondence  will  be  considered  by 
the  Patent  and  Trademark  Office  as  the 
date  of  receipt  of  the  correspondence. 
Applicants  may  use  either  the 
Certificate  of  Mailing  or  Transmission 
procedure  under  $  1 .8  or  the  Express 
Mail  procedure  under  §  1.10  for 
resubmissions  of  returned 
correspondence  if  they  desire  to  have 
the  benefit  of  the  date  of  deposit  in  the 
United  States  Postal  Service.  If  the 
returned  correspondence  is  not 
resubmitted  within  the  two-week 
period,  the  date  of  receipt  of 
resubmission  will  be  considered  to  be 
the  date  of  receipt  of  the 
correspondence.  The  two- week  period 
to  resubmit  the  returned 
corres[>ondence  will  not  be  extended.  If 
for  some  reason  returned 
correspondence  is  resubmitted  with 
proper  identification  later  than  two 
weeks  after  the  return  mailing  by  the 
Patent  and  Trademark  Office,  the 
resubmitted  correspondence  will  be 
accepted  but  given  its  date  of  receipt.  In 
addition  to  the  application  number,  all 
letters  directed  to  the  Patent  and 
Trademark  Office  concerning 
applications  for  patent  should  also  state 
•PATENTT  APPUCATION,"  the  name  of 
the  applicant,  the  title  of  the  invention, 
the  date  of  filing  the  same,  and  if 
known,  the  group  art  unit  or  other  unit 
within  the  Patent  and  Trademark  Office 
responsible  for  considering  the  letter 
and  the  name  of  the  examiner  or  other 
person  to  which  it  has  been  assigned. 

4.  Section  1.6  is  revised  to  read  as 
follows: 

i  1.6    Receipt  of  correspondence. 

(a)  Date  of  receipt  and  Express  Mail 
date  of  deposit.  Correspondence 
received  in  the  Patent  and  Trademark 
Office  is  stamped  with  the  date  of 
receipt  except  as  follows: 

(1)  No  correspondence  is  received  in 
the  Patent  and  Trademark  Office  on 
Saturdays.  Sundays  or  Federal  holidays 
within  the  District  of  Columbia; 

(2)  Correspondence  filed  in 
accordance  with  §  1.10  will  be  stamped 
with  the  date  of  deposit  as  "Express 


Mail"  with  the  United  Stales  Postal 
Service  unless  the  date  of  deposit  is  a 
Saturday.  Sunday, or Federalholiday 
within  the  District  of  Columbia  in 
which  case  the  date  stamped  will  be  the 
next  succeeding  day  which  is  not  a 
Saturday.  Sunday,  or  Federal  holiday 
within  the  District  of  Columbia: 

(3)  Correspondence  transmitted  by 
facsimile  to  the  Patent  and  Trademark 
Office  will  be  stamped  with  the  date  on 
which  the  complete  transmission  is 
received  in  the  Patent  and  Trademark 
Office  unless  that  date  is  a  Saturday. 
Sunday,  or  Federal  holiday  within  the 
District  of  Columbia,  in  which  case  the 
date  stamped  will  be  the  next 
succeeding  day  which  is  not  a  Saturday, 
Sunday,  or  Federal  holiday  within  the 
District  of  Columbia. 

(b)  Patent  and  Trademark  Office  Post 
Office  pouch.  Mail  placed  in  the  Patent 
and  Trademark  Office  pouch  up  to 
midnight  on  any  day,  except  Saturdays. 
Sundays  and  Federal  holidays  within 
the  District  of  Columbia,  by  the  post 
office  at  Washington,  DC.  serving  the 
Patent  and  Trademark  Office,  is 
considered  as  having  been  received  in 
the  Patent  and  Tradwnark  Office  on  the 
day  it  was  so  placed  in  the  pouch  by  the 
U.S.  Postal  Service. 

(c)  Correspondence  dehvered  by 
hand.  In  addition  to  being  mailed, 
correspondence  may  be  delivered  by 
hand  during  hours  the  Office  is  open  to 
receive  correspondence. 

(d)  Facsimile  transmission.  Except  in 
the  cases  enumerated  below, 
correspondence,  including 
authorizations  to  charge  a  deposit 
account,  may  be  transmitted  by 
facsimile.  The  receipt  date  accorded  to 
the  correspondence  will  be  the  date  on 
which  the  complete  transmission  is 
received  in  the  Patent  and  Trademailc 
Office,  unless  that  date  is  a  Saturday, 
Sunday,  or  Federal  holiday  within  the 
District  of  Columbia.  See  §  1.6(aK3)  To 
facilitate  proper  processing,  each 
transmission  session  should  be  limited 
to  correspondence  to  be  filed  in  a  single 
application  or  other  proceeding  before 
the  Patent  and  Trademark  Office.  The 
application  number  of  a  patent  or 
trademark  application,  the  control 
number  of  a  reexamination  proceeding, 
the  interference  number  of  an 
interference  proceeding,  the  patent 
number  of  a  patent,  or  the  registration 
number  of  a  trademark -should  be 
entered  as  a  part  of  the  sender's 
identification  on  a  facsimile  cover  sheet 
Facsimile  transmissions  are  not 
permitted  and  if  submitted,  will  not  be 
accorded  a  date  of  receipt,  in  the 
following  situations: 

(1)  Correspondence  as  specified  in 
§  1.4(e),  requiring  an  original  signature; 
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(2)  Certified  documents  as  specified 

in  §1.4(0; 

(3)  Correspondence  which  cannot 
receive  the  benefit  of  the  certificate  of 
mailing  or  transmission  as  specified  in 
§  1.8(a)(2)  (i)  through  (iv).  (vi)  through 
(xi)  and  (xiii); 

(4)  Drawings  submitted  under  §§  1.81, 
1.83  through  1.85. 1.152. 1.165. 1.174, 
1.437.  2.51.  2.52.  or  2.72; 

(5)  A  request  for  reexamination  under 
§1.510; 

(6)  Correspondence  to  be  filed  in  a 
{>atent  application  subject  to  a  secrecy 
order  under  §§  5.1  through  5.8  of  this 
chapter  and  directly  related  to  the 
secrecy  order  content  of  the  application; 

(7)  Requests  for  cancellation  or 
amendment  of  a  registration  under 
section  7(e)  of  the  Trademark  Act.  15 
U.S.C.  1057(e);  and  certificates  of 
registration  surrendered  for  cancellation 
or  amendment  under  section  7(e)  of  the 
Trademark  Act,  15  U.S.C.  1057(e): 

(8)  Correspondence  to  be  filed  with 
the  Trademark  Trial  and  Appeal  Board, 
except  the  notice  of  ex  parte  appeal; 

(9)  Correspondence  to  be  filed  in  an 
interference  proceeding  which  consists 
of  a  preliminary  statement  under 

§  1.621;  a  transcript  of  a  deposition 
under  §  1.676  or  of  interrogatories, 
cross-interrogatories,  or  recorded 
answers  under  §  1.684(c);  or  an 
evidentiary  record  and  exhibits  under 
§1.653. 

(e)  Interruptions  in  U.S.  Postal 
Service. 

If  interruptions  or  emergencies  in  the 
United  States  Postal  Service  which  have 
been  so  designated  by  the  Commissioner 
occur,  the  Patent  and  Trademark  Office 
will  consider  as  filed  on  a  particular 
date  in  the  Office  any  correspondence 
which  is: 

(1)  Promptly  filed  after  the  ending  of 
the  designated  interruption  or 
emergency;  and 

(2)  Accompanied  by  a  statement 
indicating  that  such  correspondence 
would  have  been  filed  on  that  particular 
date  if  it  were  not  for  the  designated 
interruption  or  emergency  in  the  United 
States  Postal  Service.  Such  statement 
must  be  a  verified  statement  if  made  by 
a  person  other  than  a  practitioner  as 
defined  in  §  lO.l(r)  of  this  chapter. 

5.  Section  1.8  is  revised  to  read  as 
follows: 

§  1 .8    Certlftcate  of  malting  or 
transmission. 

(a)  Except  in  the  cases  enumerated  in 
paragraph  (a)(2)  of  this  section, 
correspondence  required  to  be  filed  in 
the  Patent  and  Trademark  Office  within 
a  set  period  of  time  will  be  considered 
as  being  timely  filed  if  the  procedure 
described  in  this  section  is  followed. 


The  actual  date  of  receipt  will  be  used 
for  sil  other  purposes. 

(1)  Correspondence  will  be 
considered  as  being  timely  filed  if: 

(i)  The  correspondence  is  mailed  or 
transmitted  prior  to  expiration  of  the  set 
period  of  time  by  being: 

(A)  Deposited  with  the  U.S.  Postal 
Service  with  sufficient  postage  as  first 
class  mail  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks,  Washington.  DC  20231;  or 

(B)  Transmitted  by  facsimile  to  the 
Patent  and  Trademark  Office  in 
accordance  with  §  1.6(d);  and 

(ii)  The  correspondence  includes  a 
certificate  for  each  piece  of 
correspondence  stating  the  date  of 
deposit  or  transmission.  The  person 
signing  the  certificate  should  have 
reasonable  basis  to  expect  that  the 
correspondence  would  be  mailed  or 
transmitted  on  or  before  the  date 
indicated. 

(2)  The  procedure  described  in 
paragraph  (a)(1)  of  this  section  does  not 
apply  to.  and  no  benefit  will  be  given 
to  a  Certificate  of  Mailing  or 
Transmission  on.  the  following: 

(i)  Relative  to  Patents  and  Potent 
Applications — 

(A)  The  filing  of  a  national  patent 
application  specification  and  drawing  or 
other  correspondence  for  the  purpose  of 
obtaining  an  application  filing  date; 

(B)  The  filing  of  correspondence  in  an 
interference  which  an  examiner-in-chief 
orders  to  be  filed  by  hand  or  "Express 
Mail": 

(C)  The  filing  of  agreements  between 
parties  to  an  interference  under  35 
U.S.C.  135(c); 

(D)  The  filing  of  an  international 
application  for  patent: 

(E)  The  filing  of  correspondence  in  an 
international  application  before  the  U.S. 
Receiving  Office,  the  U.S.  International 
Searching  Authority,  or  the  U.S. 
International  Preliminary  Examining 
Authority; 

(F)  The  filing  of  a  copy  of  the 
international  application  and  the  basic 
national  fee  necessary  to  enter  the 
national  stage,  as  specified  in  §  1.494(b) 
or  §  1.495(b). 

Hi)  Relative  to  Trademark  Registrations 
and  Trademark  Applications — 

(A)  The  filing  of  a  trademark 
application; 

(B)  The  filing  of  an  affidavit  showing 
that  a  mark  is  still  in  use  or  containing 
an  excuse  for  nonuse  under  section  8  (a) 
or  (b)  or  section  12(c)  of  the  Trademark 
Act.  15  U.S.C  1058(a).  1058(b).  1062(c); 

(C)  The  filing  of  an  application  for 
renewal  of  a  registration  under  section 
9  of  the  Trademark  Act,  15  U.S.C  1059; 


(D)  The  filing  of  a  petition  to  cancel 
a  registration  of  a  mark  under  section 
14,  subsection  (1)  or  (2)  of  the 
Trademark  Act.  15  U.S.C  1064; 

(E)  In  an  application  under  section 
Kb)  of  the  Trademark  Act,  15  U.S.C 
1051(b).  the  filing  of  an  amendment  to 
allege  use  in  commerce  under  section 
1(c)  of  the  Trademark  Act,  15  U.S.C. 
1051(c);  or  the  filing  of  a  statement  of 
use  under  section  1(d)(1)  of  the 
Trademark  Act.  15  U.S.C  1051(d)(1): 

(F)  In  an  application  under  section 
1(b)  of  the  Trademark  Act.  15  U.S.C 
1051(b).  the  filing  of  a  request  under 
section  1(d)(2)  of  the  Trademark  Act,  15 
U.S.C.  1051(d)(2),  for  an  extension  of 
time  to  file  a  statement  of  use  under 
section  1(d)(1)  of  the  Trademark  Act,  15 
D.S.C  1051(d)(1). 

(Hi)  Relative  to  Disciplinary  Proceedings 

(A)  Correspondence  filed  in 
connection  with  a  disciplinary 
proceeding  under  part  10  of  this 
chapter. 

(B)  Reserved. 

(b)  In  the  event  that  correspondence  is 
considered  timely  filed  by  being  mailed 
or  transmitted  in  accordance  with 
paragraph  (a)  of  this  section,  but  not 
received  in  the  Patent  and  Trademark 
Office,  and  the  application  is  held  to  be 
abandoned  or  the  proceeding  dismissed, 
terminated,  or  decided  with  prejudice, 
the  correspondence  will  be  considered 
timely  if  the  party  who  forwarded  such 
correspondence: 

(1)  Informs  the  Office  of  the  previous 
mailing  or  transmission  of  the 
correspondence  promptly  after 
becoming  aware  that  the  Office  has  no 
evidence  of  receipt  of  the 
correspondence, 

(2)  Supplies  an  additional  copy  of  the 
previously  mailed  or  transmitted 
correspondence  and  certificate,  and 

(3)  Includes  a  statement  which  attests 
on  a  personal  knowledge  basis  or  to  the 
satisfaction  of  the  Commissioner  to  the 
previous  timely  mailing  or  transmission. 
Such  statement  must  be  a  verified 
statement  if  made  by  a  person  other 
than  a  practitioner  as  defined  in 

§  lO.l(r)  of  this  chapter.  If  the 
correspondence  was  sent  by  facsimile 
transmission,  a  copy  of  the  sending 
unit's  report  confirming  transmission 
may  be  used  to  support  this  statement. 

(c)  The  Office  may  require  additional 
evidence  to  determine  if  the 
correspondence  was  timely  filed. 

6.  Section  1.304  paragraphs  (a)  and  (c) 
are  revised  to  read  as  follows: 

§1.304    Time  (or  appeal  or  civil  action. 

(a)  (1)  The  time  for  filing  the  notice  of 
appeal  to  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit  (§  1.302)  or  for 
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commencing  a  civil  action  (§  1.303)  is 
two  months  from  the  date  of  the 
decision  of  the  Board  of  Patent  Appeals 
and  Interferences.  If  a  request  for 
consideration  or  modification  of  the 
decision  is  filed  within  the  time  period 
provided  under  §  1.197(b)  or  §  1.65B(b). 
the  time  for  filing  an  appeal  or 
commencing  a  civil  action  shall  expire 
two  months  after  action  oo  the  request. 
In  interferences,  the  time  for  filing  a 
cross-appeal  or  cross-action  expires: 

(i)  14  days  after  service  of  the  notice 
of  appeal  or  the  summons  and 
complaint,  or 

(iij  Two  months  after  the  date  of 
decision  of  the  Board  of  Patent  Appeals 
and  Interferences,  whichever  is  later. 

(2)  The  time  periods  set  forth  in  this 
section  are  not  subject  to  the  provisions 
of  §§  1.136. 1.550(c)  or  1.645  (a)  or  (b). 

(3)  The  Commissioner  may  extend  the 
time  for  filing  an  appeal  or  commencing 
a  civil  action: 

(i)  For  good  cause  shown  if  requested 
in  writing  before  the  expiration  of  the 
period  for  filing  an  appeal  or 
commencing  a  civil  action,  or 

(ii)  Upon  written  request  after  the 
expiration  of  the  period  for  filing  an 
appeal  or  commencing  a  civil  action 
upon  a  showing  that  the  ftiilure  to  act 
was  the  result  of  excusable  neglect 

(c)  If  a  defeated  party  to  an 
interference  has  taken  an  appeal  to  the 
U.S.  Court  of  Appeals  for  the  Federal 
Circuit  and  an  adverse  party  has  filed 
notice  under  35  U.S.C  141  electing  to 
have  all  further  proceedings  conducted 
under  35  VS.C.  146  (§  1.303(c)).  the 
time  for  filing  a  civil  action  thereafter  is 
specified  in  35  U.S.C  141.  The  time  for 
filing  a  cross-action  expires  14  days 
after  service  of  the  summons  and 
complaint. 

(7)  Section  1.366(b)  is  revised  to  read 
as  follows: 

S  1.366    SutMntssion  of  maintenance  fees. 

(b)  A  maintenance  fee  and  any 
necessary  surcharge  submitted  for  a 
patent  must  be  submitted  in  the  ammmt 
due  on  the  date  the  maintenance  fee  and 
any  necessary  surcharge  are  paid  and 
may  be  paid  in  the  manner  set  forth  in 
§  1.23  or  by  an  authorization  to  cluuge 
a  deposit  account  established  pursuant 
to  §  1.25.  Payment  of  a  maintenance  fiee 
and  any  necessary  surcharge  or  the 
authorization  to  charge  a  deposit 
account  must  be  submitted  within  the 
periods  set  forth  in  §  1.362(d).  (e)  or  (f). 
Any  payment  or  authorization  of 
maintenance  fees  and  surcharges  filed  at 
any  other  time  will  not  be  accepted  and 
will  not  serve  as  a  payment  of  die 
maintenance  fee  expect  insofer  as  a 


delayed  payment  of  the  maintenance  fee 
is  accepted  by  the  Commissioner  in  an 
expired  patent  pursuant  to  a  petition 
filed  under  §  1.378.  Any  authorization 
to  charge  a  deposit  account  must 
authorize  the  immediate  charging  of  the 
maintenance  fee  and  any  necessary 
surcharge  to  the  deposit  account. 
Payment  of  less  than  the  required 
amount,  pa>7nent  in  a  manner  other 
than  that  set  forth  in  §  1.23.  or  the  filing 
of  an  authorization  to  charge  a  deposit 
account  having  insufficient  funds  will 
not  constitute  payment  of  a 
maintenance  fee  or  surcharge  on  a 
patent.  The  certificate  procedures  of 
either  §  1.8  or  $  1.10  may  be  utilized  in 
paying  maintenance  fees  and  any 
necessary  surcharges. 

8.  Sectkm  1.741.  paragraph  (a)  is 
revisod  to  read  as  follows: 

S  1.741    Filing  date  of  application. 

(a)  The  filing  date  of  an  application 
for  extensi<m  of  patent  term  is  the  date 
on  which  a  complete  application  is 
received  in  the  Patent  and  Trademark 
OfTice  or  filed  pursuant  to  the 
"Certificate  of  Mailing  or  Transmission" 
provisions  of  37  CFR  1.8  or  "Express 
Mail"  provisions  of  37  CFR  1.10. 


PART  2— RULES  OF  PRACTICE  IN 
TRADEMARK  CASES 

9.  The  aothority  citation  for  37  CFR 
part  2  continues  to  read  as  follows: 

Authority:  15  U.S.C  1123,  35  U.S.C  6, 
unless  otherwise  noted. 

10.  Section  2.145  is  amended  by 
revising  paragraphs  (c)(3)  and  (d)(1)  to 
read  as  follows: 

$2,145    AppMl  to  court  and  civfl  action. 

(c)-  •  • 

(3)  Any  adversB  party  to  an  appeal 
taken  to  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit  by  a  defeated  party 
in  an  inter  partes  proceeding  may  file  a 
notice  with  the  Commissioner  within 
twenty  days  after  the  filing  of  the 
defeated  party's  notice  of  appeal  to  the 
court  (paragraph  (b)  of  this  section), 
electing  to  have  all  further  proceedings 
conducted  as  provided  in  section  21(b) 
of  the  Act.  The  notice  of  election  must 
be  served  as  provided  in  §2.119. 
•        •        »       •       • 

(d)  Time  for  appeal  or  civil  action. 

(1)  The  time  for  filing  the  notice  of 
appeal  to  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit  (paragraph  (b)  of  this 
section),  or  for  commencing  a  civil 
action  (paragraph  (c)  of  this  section),  is 
two  months  from  the  date  of  the 


decision  of  the  Trademark  Trial  and 
Appeal  Board  or  the  Commissioner,  as 
the  case  may  be.  If  a  request  for 
rehearing  or  reconsideration  or 
modification  of  the  decision  is  filed 
within  the  time  specified  in  §§  2,127(b), 
2.129(c)  or  2.144.  or  within  any 
extension  of  time  granted  thereunder, 
the  time  for  filing  an  appeal  or 
commencing  a  civil  action  shall  expire 
two  months  after  action  on  the  request 
In  inter  partes  cases,  the  time  for  fillip 
a  cross-action  or  a  notice  of  a  cross- 
appeal  expires 

(i)  14  days  after  service  of  the  notice 
of  appeal  or  the  summons  and 
complaint:  or 

(ii)  Two  months  from  the  date  of  tho 
decision  of  the  Trademark  Trial  and 
Appeal  Board  or  the  Commissioner, 
whichever  is  later. 

11.  Section  2.165(a)(1)  is  revised  to 
read  as  follows: 

S  2.1 65    Reconsideration  of  affidavit  or 
declaration. 

(a)(1)  If  the  affidavit  or  declaration 
filed  pursuant  to  §  2.162  is  insufficient 
or  defective,  the  affidavit  or  declaration 
will  be  refused  and  the  registrant  will  be 
notified  of  the  reason.  Reconsideratioo 
of  the  refusal  may  be  requested  within 
six  months  bom  the  date  of  the  mailii^ 
of  the  action.  The  request  for 
reconsideration  must  state  the  grounds 
for  the  request.  A  supplemental  or 
substitute  affidavit  or  declaration 
required  by  section  8  of  the  Act  of  1946 
cannot  be  considered  unless  it  is  filed 
before  the  expiration  of  six  years  from 
the  date  of  the  registration  or  bom  the 
date  of  publication  under  section  12(c) 
of  the  Act  The  *t:ertificate  of  Mailing 
or  Transmission"  procedure  provided 
by  §  1 .8  does  not  apply  to  affidavits  or 
declarations  or  to  supplemental  or 
substitute  affidavits  or  declarations  filed 
under  section  8(a)  or  (b)  of  the  Act.  but 
the  certificate  by  "Express  Mail" 
procedure  provided  l^  §  1.10  does 
apply  thereto. 


PART  10— REPRESENTATION  OF 
OTHERS  BEFORE  THE  PATENT  AND 
TRADEMARK  OFFICE 

12.  The  authority  citation  far  37  CFR 
part  10  continues  to  read  as  follows: 

Authority:  5  U.S.C.  500;  15  U.S.C  1123;  35 
U.S.C  6,  31,  32,  41. 

13.  Section  10.18  is  revised  to  read  as 
follows: 

$  1 0. 1 8    Signature  and  certificate  of 
practitioner. 

(a)  Except  where  a  copy,  induding  a 
photocopy  or  facsimile  transmiasion.  of 
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a  personally  signed  piece  of 
correspondence  is  permitted  to  be  filed 
pursuant  to  S  1.4  of  this  chapter,  every 
piece  of  correspondence  filed  by  a 

Eractitioner  on  behalf  of  himself  or 
erself  or  representing  an  applicant  or  a 
party  to  a  proceeding  in  the  Patent  and 
Trademark  Office  must  bear  an  original 
signature  personally  signed  in 
permanent  ink  by  such  practitioner 
except  for  correspondence  which  is 
required  to  be  signed  by  the  applicant 
or  party.  The  signature  of  a  practitioner 
on  correspondence  filed  by  the 
practitioner,  regardless  of  whether  the 
correspondence  has  an  original 
signature  or  is  a  copy.  Including  a 
photocopy  or  facsimile  transmission,  of 
correspondence  bearing  an  original 
signature,  constitutes  a  certificate  that: 

(1)  The  correspondence  has  been  read 
by  thepractitioner, 

(2)  Tne  filing  of  the  correspondence  is 
authorized; 

(3)  To  the  best  of  practitioner's 
knowledge,  information,  and  belief, 
there  is  good  ground  to  support  the 
correspondence,  including  any 
allegations  of  improper  conduct 
contained  or  alleged  therein;  and 

(4)  The  correspondence  is  not 
interposed  for  delay. 

(b)  Any  practitioner  knowingly 
violating  the  provisions  of  this  section 
is  subject  to  disciplinary  action.  See 
§  10.23(c)(15). 

14.  Section  10.23,  paragraph  (c)(9).  is 
revised  to  read  as  follows: 

110.23    Misconduct 


(c)*  •  • 

(9)  Knowingly  misusing  a  "Certificate 
of  Mailing  or  Transmission"  imder  §  1.8 
of  this  chapter  or  a  certificate  of 
"Express  Mail"  under  §  1.10  of  this 
chapter. 

Dated-  October  1 5. 1 993. 
Brace  A.  Lahmaa, 

Assistant  Secretary  ofConunerce  and 
Commissioner  of  Patents  and  Trademarks. 

[FR  Doc  93-25864  Piled  10-21-93;  8:45  am] 
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37CFRPwto1.S,and10 
[Dodm  No.  •20779-3226] 
RIN0651-AA34 

Mlac«ilafMou«  ChangM  In  Patant 
Practk* 

AGENCY:  Patent  and  Trademark  Office. 

Commerce. 

action:  Final  rule. 

SUyUARV:  The  Patent  and  Trademark 
Office  (Office)  is  amending  the  rules  of 


practice  in  patent  cases  to:  Expand  the 
authority  to  sign  a  terminal  disclaimer 
in  a  patent  application  or  a  disclaimer 
in  a  patent;  eliminate  some  formal 
requirements  for  an  appeal  brief  for  an 
appellant  appearing  without  cotmsel; 
prohibit  fee  extensions  of  time  to  file 
reply  briefs  and  requests  for  oral 
hearing;  clarify  the  requirements  for 
claiming  foreign  priority;  specify  the 
maimer  in  which  the  fee  deficiency  is 
computed  when  applicants  seek  to 
correct  an  error  in  claiming  small  entity 
status;  and  correct  errors  in  published 
regulations. 

EFFECTIVE  DATE:  June  3. 1994.  The  time 
periods  and  extension  of  time 
provisions  of  S§  1.193  and  1.194  for 
filing  reply  briefs  and  requests  for  oral 
hearing  will  be  applicable  where  the 
examiner's  answer  was  mailed  on  or 
after  the  effisctive  date. 

FOR  FURTHER  MFORIMTION  CONTACT: 

Abraham  Hershkovitz  by  telephone  at 
(703)  305-0282.  or  by  facsimile 
transmission  at  (703)  305-8825,  or  by 
mail  marked  to  his  attention  and 
addressed  to:  Office  of  the  Assistant 
Commissioner  for  Patents.  Box  DAC, 
Washington,  DC  20231. 

SUPPLEMENTARY  MFORMATION:  In  a 
Notice  of  Proposed  Rulemaking 
published  in  the  Federal  Register  at  57 
FR  43412  (September  21. 1992)  and  in 
the  Patent  and  Trademark  Office  Official 
Gazette  at  1143  Off.  Caz.  Pat.  Office  33- 
40  (October  13, 1992).  the  Office 
proposed  to  amend  several  rules  of 
practice  in  patent  and  trademark  cases. 
This  rulemaking  includes  changes  in 
§  1.9(d)  which  were  not  part  of  the 
proposed  rules.  The  changes  in  $  1.9(d) 
were  made  in  order  to  update  the 
information  pertaining  to  establishing 
small  entity  status  as  a  small  business. 
No  substantive  changes  have  been  made 
in  §  1.9(d).  The  proposed  rule  reqiiiring 
that  the  specification  of  a  design 
application  describe  the  nature  and 
intended  use  of  the  article  being 
claimed  has  been  withdrawn. 
Additionally,  the  proposed  rule 
prohibiting  a  fee  extension  of  time  to 
file  corrected  drawings  after  allowance 
has  been  withdrawn. 

Written  comments  were  submitted  by 
13  firms,  one  association  and  one 
individual.  An  oral  hearing  was  not 
conducted. 

The  following  includes  a  discussion 
of  the  rules  being  changed  and  the 
reasons  for  those  changes  and  an 
analysis  of  the  comments  received  in 
response  to  the  notice  of  proposed 
rulemaking. 


Diacussion  of  Specific  Sections  To  Be 
Changed  or  Added 

(1)  Definitions  (Section  1.9) 

Section  1.9(d)  is  amended  in  order  to 
update  the  information  therein 
regarding  the  regulations  of  the  Small 
Business  Administration  (SBA).  The 
SBA's  rule  for  defining  a  small  business 
has  been  modified.  Section  1.9(d)  will 
no  longer  repeat  the  SBA  rule  in  its 
entirety.  Rather,  $  1.9(d),  as  adopted, 
contains  a  short  summary  of  the  SBA 
definitions.  The  size  limit  of  500 
employees  (including  those  of  its 
affiliates)  for  a  small  business  concern 
has  not  been  changed.  Information  on 
size  standards  for  a  small  business 
concern  may  be  obtained  from  the  Small 
Business  Administration  by  calling 
(202)  205-6618,  or  by  writing  to:  Small 
Business  Administration,  Size 
Standards  Staff.  409  Third  Street.  SW., 
Washington.  DC  20416. 

(2)  Copies  of  Papers  (Section  1.13) 

Section  1.13(a)  is  amended  to  clarify 
that  the  paragraph  pertains  to  non- 
certified  copies,  and  that  copies  of 
patents,  trademark  registrations  and 
other  papera  within  the  Jurisdiction  of 
the  Office,  as  opposed  to  being  within 
the  jurisdiction  of  another  agency,  may 
be  obtained  from  the  Office  upon 
payment  of  the  fee  therefor. 

Section  1.13(b)  is  amended  to  clarify 
that  certified  copies  of  the  above  items 
may  be  obtainea  from  the  Office  upon 
payment  of  the  fee  for  a  certified  copy. 

(3)  Patent  Applications  Preserved  in 
Secrecy  (Section  1.14) 

Section  1.14(b)  is  amended  to  correct 
a  typographical  error  in  that  the  second 
and  third  sentences  of  this  section  were 
inadvertently  deleted  during  an  earlier 
revision  of  this  section.  See  50  FR  9378 
(March  7, 1985)  and  1053  Off.  Gaz.  Pat. 
Office  10-26  (April  2, 1985).  Section 
1.14(b)  is  amended  by  restoring  the 
deleted  sentences  and  by  changing,  in 
the  first  sentence,  the  plural 
"applicants"  to  the  singular 
"applicant". 

(4)  Effect  on  Fees  of  Failure  To  Establish 
Status,  or  Change  Status,  as  a  Small 
Entity  (Sectionl  .28) 

Section  1.28(c)  is  amended  to  reflect 
Office  practice  in  calculating  fee 
deficiencies  when  fees  have  been 
improperly  paid  as  a  small  entity.  The 
Office  receives  deficiency  payments  that 
differ  based  on  varying  interpretations 
of  §  1.28(c).  Some  simply  double  the 
small  entity  fee  in  effect  when  the  fee 
was  originally  paid  in  error  in  the  small 
entity  amoxmt.  while  others  compute 
the  difference  between  the  fee  already 


pa  d  and  the  other  than  small  entity  fee 
level  in  effect  at  the  time  the  deficiency 
is  paid.  The  Office  requires  payments  to 
be  based  on  fee  levels  in  effect  at  the 
time  the  other  than  small  entity  fee  is 
paid. 

Since  1989.  fee  levels  have  been 
adjusted  annually.  In  viewr  of  these 
adjustments,  ther^  are  frequently 
situations  where  the  fee  amount  has 
changed  since  it  was  originally  paid 
erroneously  at  the  small  entity  rate. 
Calculation  of  deficiency  amounts  based 
on  fee  levels  in  effect  at  the  time  the 
deficiency  is  paid  conforms  with  the 
general  concept  that  fees  to  be  paid  are 
those  in  effect  at  the  time  of  receipt  of 
the  fees.  Section  1.28(c)  is  amended  to 
reflect  this  practice  of  calculating  the 
amount  of  the  deficiency  based  on  the 
§  029fee  level  in  effect  at  the  time  of  the 
deficiency  payment. 

(5)  Claim  for  Foreign  Priority  (Section 

Section  1.55(a)  is  amended  to 
incDr{>orate  the  limitations  of  35  U.S.C. 
119.  which  provides  that  the  claim  for 
priority  and  the  appropriate  copy  of  the 
foreign  application  must  be  filed  before 
the  patent  is  granted.  Additionally, 
some  applicants  did  not  realize  that 
submission  of  priority  papers  after 
payment  of  the  issue  fee.  but  before  the 
grant  of  the  patent,  required  the  filing  of 
a  petition  to  accept  submission  of 
priority  papers  after  pajrment  of  the 
issue  fee.  After  a  patent  is  granted, 
applicants  may  still  be  able  to  establish 
priority  benefits  by  filing  a  reissue 
application  to  correct  the  failure  to 
perfect  the  claim  for  priority.  Brenner  v. 
State  of  Israel.  400  F.2d  789.  158  USPQ 
584  (D.C.  Cir.  1968).  Section  1.55(a)  lists 
separately  those  instances  when  priority 
documents  must  be  filed  prior  to 
payment  of  the  issue  fee  to  receive  the 
benefit  of  the  filing  date  of  a  prior 
foreign  application.  Furthermore. 
§  1.55(a)  is  amended  to  clarify  when  a 
verified  English  language  translation  of 
a  priority  application  not  in  the  English 
language  must  be  filed  and  to  require  a 
statement  from  the  translator  that  the 
translation  of  the  priority  document  is 
accurate.  Krenitskyv.  Utagawa.  215 
USPQ  713  (Comm'r  Pat.  1981). 

(6)  Claiming  Benefit  of  Eariier  Filing 
Date  and  Cross  References  to  Other 
Applications  (Section  1.78) 

Section  1.78(a)  is  amended  to  correct 
a  typographical  error.  In  the  reference  to 
the  fee  in  §  1.21(1),  the  letter  (I)  should 
have  appeared  instead  of  the  numeral 
(1).  Section  1.78(a)  is  further  amended 
to  be  consistent  with  §  1.5(a).  by 
permitting  the  identification  of  the  prior 


application  by  application  number  or 
serial  number  and  filing  date. 

(7)  Prohibition  of  Fee  Extensions  of 
Time  (Section  1.136(a)) 

Section  1.136(a)  is  amended  by 
adding  two  additional  situations  in 
which  applicants  would  no  longer  be 
able  to  use  fee  extensions.  Section 
1.136(a)  is  rearranged  so  that  referenced 
sections  appear  in  numerical  order.  The 
new  prohibitions  will  apply  to 
situations  where  the  request  to  extend 
the  time  is:  (1)  To  permit  filing  reply 
briefs  under  §  1.193(b):  and  (2)  to  permit 
filing  requests  for  oral  hearing  under 
§  1.194(b)  before  the  Board  of  Patent 
Appeals  and  Interferences  (Board).  Fee 
extensions  of  time  to  file  reply  briefs  or 
requests  for  oral  hearing  delay  transfer 
of  jurisdiction  of  the  appeal  to  the  Board 
and  unnecessarily  delay  final 
disposition  of  the  appeal. 

Tne  Office  has  considered  changing 
the  practice  to  require  payment  of  the 
fee  and  filing  the  request  for  an 
extension  of  time  before  the  period  set 
for  response  expires  in  the  situations 
addressed  in  this  rulemaking,  but  did 
not  adopt  that  approach  because  of  the 
complexity  that  it  would  introduce  into 
the  system. 

Under  the  previous  rules,  applicants 
could  request  a  maximum  four-month 
extension  of  time  under  §  1.136(a)  to  file 
reply  briefs  or  request  oral  hearings. 
Since  the  backlog  of  cases  awaiting  a 
decision  by  the  Board  has  been  reduced, 
these  extension  requests  have  resulted 
in  unnecessary  delays  in  transmitting 
appeals  to  the  Board  and  increased 
pendency  of  applications.  The  periods 
specified  in  §§  1.193(b)  and  1.194(b).  as 
adopted,  are  considered  sufficient  to  file 
a  reply  brief  or  request  an  oral  hearing. 
Extensions  of  time  for  cause  may  be 
available  under  §  1.136(b).  Therefore. 
§  1.136(a)  is  amended  to  prohibit  fee 
extensions  of  time  to  file  a  reply  brief 
or  request  an  oral  hearing. 

(8)  Appeal  to  the  Board  of  Patent 
Appeals  and  Interferences  (Section 
1.191) 

Section  1.191(d)  is  amended  to  be 
consistent  with  the  changes  to 
§  1.136(a). 

(9)  Appellant's  Brief  (Section  1.192) 

Sections  1.192(a)  and  (d)  are  amended 
by  moving  the  last  sentence  of  current 
§  1.192(d)  to  §  1.192(a)  to  highlight  that 
the  Board  may  refuse  consideration  of 
any  arguments  or  authorities  not 
included  in  the  brief. 

Section  1.192(c)  is  amended  to 
eliminate  some  of  the  formal 
requirements  for  an  appeal  brief  for  a 
pro  se  appellant,  that  is,  an  appellant 


appearing  without  counsel.  An 
appellant  appearing  without  counsel 
means  there  is  no  attorney  or  agent  of 
record  in  the  application  or 
reexamination  proceeding,  the  brief  was 
not  prepared  by  a  registered 
practitioner,  and  the  brief  was  not 
signed  by  a  registered  practitioner. 
Paragraph  (c)  is  amended  to  allow  a  pro 
se  appellant's  brief  to  be  accepted 
provided  it  is  at  least  in  substantial 
compliance  with  the  requirements  of 
subparagraphs  (1).  (2),  (6)  and  (7)  of 
paragraph  (c).  If  a  pro  se  appellant's 
brief  is  accepted,  it  will  be  presumed 
that  a  rejected  group  of  claims  stand  or 
fall  together  unless  an  argument  is 
included  in  the  brief  that  presents 
reasons  as  to  why  appellant  considers 
one  or  more  claims  in  the  rejected  group 
of  claims  to  be  separately  patentable 
from  the  other  claims  in  the  group. 

(10)  Examiner's  Answer  (Section  1.193) 

Section  1.193(b)  is  amended  to  clarify 
the  consequence  of  failure  to  file  a  reply 
brief  in  response  to  an  expressly  stated 
new  ground  of  rejection  made  in  an 
examiner's  answer.  The  failure  to  file  a 
reply  brief  will  result  in  dismissal  of  the 
appeal  as  to  the  claims  made  subject  to 
the  expressly  stated  new  ground  of 
rejection.  If  the  dismissal  of  the  appeal 
applies  to  all  claims  in  the  application, 
the  application  will  be  abandoned. 
Additionally,  this  section  is  amended  to 
change  the  p>eriod  for  filing  a  reply  brief 
to  two  months  from  the  date  of  the 
examiner's  answer,  regardless  of 
whether  the  examiner's  answer  includes 
a  new  ground  of  rejection.  The  change 
to  two  months  will  avoid  confusion  in 
those  cases  in  which  there  is  a 
disagreement  as  to  whether  the 
examiner's  ansv^er  in  fact  states  a  new 
ground  of  rejection  and  will  provide  an 
adequate  period  of  time  to  file  a  reply 
brief  without  the  need  to  request  an 
extension  of  time.  Finally,  this  section 
is  amended  to  be  consistent  with  the 
changes  to  §  1.136(a). 

(11)  Oral  Hearing  (Section  1.194) 

Section  1.194(b)  is  amended  to  be 
consistent  with  the  changes  ^o 
§  1.136(a).  Under  the  previous  rule,  if  a 
new  ground  of  rejection  was  made  in  an 
examiner's  answer,  two  months  were 
permitted  for  filing  a  reply  brief  and,  if 
a  reply  brief  was  filed,  an  applicant  was 
permitted  three  months  after  the  date  of 
filing  a  reply  brief  to  file  a  request  for 
an  oral  hearing.  In  order  to  provide  a 
more  consistent  approach  vis-a-vis  time 
periods  for  filing  reply  briefs  and 
requests  for  oral  hearing  and  to  permit 
earlier  decisions  of  issues  on  appeal,  the 
period  for  filing  a  request  for  oral 
hearing  has  been  changed  to  two  (2) 
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months  ht>m  the  date  of  an  examiner's 
answer,  regardless  of  whether  the 
examiner's  answer  includes  a  new 
ground  of  rejection.  This  period  should 
be  sufficient  to  request  an  oral  hearing 
without  the  need  to  reqaest  an 
extension  of  time. 

(12)  Decision  by  the  Board  of  Patent 
Appeals  and  Interferences  (Section 
1.196) 

Section  1.196(f)  is  amended  to  refer  to 
§  1.550(c)  for  extensions  of  time  in 
reexamination  proceedings. 

(13)  Action  Following  Decision  (Section 
1.197} 

Section  1.197(b)  is  amended  to  refer 
to  §  1 .550(c)  for  extensions  of  time  in 
reexamination  proceedings. 

(14)  Amendments  After  Allowance 
(Scxtion  1.312) 

Section  1.312(b)  is  amended  to  clarify 
that  the  fee  required  for  a  petition  under 
this  section  is  that  specified  in 
§1.17(i)(l). 

(15)  Statutory  Disclaimers,  Including 
Terminal  Disclaimers  (Section  1.321) 

The  title  of  §  1.321  is  amended  to 
clarify  that  this  section  applies  to 
terminal  disclaimers,  as  well  as  to 
statutory  disclaimers  in  general.  Section 
1.321  is  further  amended  to  permit  the 
signing  of  a  disclaimer  in  a  patent  by  the 
patentee,  or  an  attorney  or  agent  of 
record,  whereas,  persons  permitted  to 
sign  a  disclaimer  in  a  patent  application 
will  be  any  person  specified  in 
§  1.33(a)(l)--(4).  The  person  signing  the 
disclaimer  must  state  the  present  extent 
of  the  disclaiming  party's  (i.e., 
patentee's  or  assignee's)  interest  in  the 
patent  or  patent  application.  Naturally, 
a  disclaimer  signed  on  behalf  of  a  party 
who  no  longer  has  an  ownership 
interest  In  the  patent  or  patent 
application  cannot  be  accepted  since  35 
U.S.C  253  requires  a  disclaimer  to  be 
signed  by  the  owner  of  the  whole  or  any 
sectional  interest  in  the  patent  or  patent 
application. 

Section  253  of  title  35  of  the  United 
States  Code  states  that  disclaimer  of  any 
complete  claim  in  a  patent  may  be  made 
by  the  patentee.  Furthermore,  any 
terminal  part  of  the  patent  granted  or  to 
be  granted  may  be  disclaimed  by  the 
patentee,  or  applicant,  respectively.  It 
was  the  recent  policy  of  the  Office  to 
accept  disclaimers  only  if  signed  by  the 
owner  of  record.  This  policy  was  too 
restrictive  in  that  it  precluded 
authorized  patent  practitioners  from 
signing  disclaimers.  Furthermore,  it  was 
often  difficult  to  ascertain  whether  the 
person  signing  was  in  fact  an  officer  of 
the  entity  owning  rights  to  the 


application.  Accordingly,  the  rules  as 
adopted,  permit  an  attorney  or  agent  of 
record  to  sign  terminal  disclaimers. 

If  the  patent  or  patent  application  is 
assigned  to  an  organization,  such  as  a 
corporation,  partnership,  university, 
Government  agency,  or  similar  entity, 
and  the  disclaimer  is  signed  by  the 
assignee,  the  assignee  must  comply  vsrith 
§  3.73(b).  See  "Taking  Action  in  a  Patent 
Matter  Before  the  Office  by  the  Assignee 
Under  37  CFR  3.73  ',  at  1150  Off.  Gaz. 
Pat.  Office  62  (May  25, 1993).  However, 
the  rules,  as  adopted,  permit  an  attorney 
or  agent  of  record  to  sign  a  terminal 
disclaimer  without  the  need  to  comply 
with  S  3.73(b).  Paragraph  (a)  of  this 
section  is  further  amended  to  refer  only 
to  disclaimers  filed  in  patents.  The 
Office  does  not  record  a  disclaimer  of 
part  of  a  claim  or  claims.  Hence, 
paragraph  (a)  of  this  section  is  amended 
to  indicate  that  a  disclaimer  which  does 
not  disclaim  a  complete  claim  or  claims 
will  be  refused  recordation,  rather  than 
"may  be  refused  recordation"  as  the  rule 
read  previously. 

Paragraph  (bj  of  this  section  is 
amended  to  refer  only  to  terminal 
disclaimers  filed  in  a  patent  application. 
Section  1.321(b)  is  also  amended  to 
include  a  reminder  that  the  disclaimer 
is  binding  upon  the  grantee  and  its 
successors  or  assigns. 

Paragraph  (c)  of  this  section 
incorporates  the  language  of  former 
paragraph  (b)  of  this  section  concerning 
terminal  disclaimers  to  obviate  a  double 
patenting  rejection.  This  paragraph  also 
includes  reference  to  terminal 
disclaimers  filed  in  reexamination 
proceedings  for  the  same  purpose. 

(16)  Publication  of  Notice  of  Proposed 
Amendments  (Section  1.352(a)) 

Section  1.352(a)  is  amended  to  delete 
the  language  "and  in  other  cases 
whether  praoticable"  so  that  the  Office 
may  engage  in  expedited  rulemaking 
when  publication  of  a  notice  of 
proposed  amendments  to  regulations  is 
not  required  by  law. 

(1 7)  Time  for  Payment  of  Maintenance 
Fees  (Section  1.362) 

Section  1.362  is  amended  to  clarify 
applicability.and  due  dates  for  payment 
of  maintenance  fees.  Paragraph  (c)(3)  of 
§  1.362  indicates  that  the  actual  filing 
date  of  a  continuing  application 
determines  applicability  of  maintenance 
fees,  while  paragraph  (c)(4)  indicates 
that  in  the  case  of  a  reissue  application, 
the  filing  date  of  the  original  non- 
reissue  application  determines 
applicability  of  maintenance  fees.  Some 
patentees  and  patent  practitioners 
expressed  confusion  with  respect  to 
applicability  of  maintenance  fees  in  the 


case  of  a  continuing  application  of  a 
reissue  application.  Uncertainty  has 
been  expressed  as  to  whether  this  type 
of  application  would  fall  within 
paragraph  (c)(3)  or  (c)(4).  The 
amendment  to  §  1.362(c)(4)  clarifies  that 
a  continuing  reis.sue  application  of  a 
reissue  application  is  subject  to 
maintenance  fees  only  if  the  original 
(non-reissue)  patent  would  be  subject  to 
such  fees. 

These  amendments  also  remove  any 
confusion  that  may  have  existed  with 
regard  to  the  due  dates  for  payment  of 
maintenance  fees  in  reissued  patents  by 
adding  §  1.362(h)  to  specify  that  the  due 
dates  for  payment  of  maintenance  fties 
in  such  reissued  patents  are  computed 
from  the  date  of  grant  of  the  original 
(non-reissue)  patent.  The  due  dates  for 
payment  of  maintenance  fees  in  a 
reissued  patent  are  computed  from  the 
date  of  grant  of  the  original  (non- 
reissue)  patent.  Note  the  distinction 
between  a  continuing  reissue 
application  of  a  reissue  application,  and 
a  regular  continuing  application  of  a 
reissue  application  as  discussed  in  In  re 
Bauman.  683  F.2d  405,  214  USPQ  585 
(CCPA  1982). 

In  a  notice  entitled  "Revision  of 
Patent  and  Trademark  Fees"  publi.shed 
in  the  Federal  Register  at  56  FR  65142 
(December  13, 1991).  the  Office 
announced  an  amendment  to  its  rules  of 
practice.  Included  in  that  notice  was  a 
change  to  paragraph  (e)  of  §  1 .362  which 
was  not  intended.  See  56  FR  at  65146. 
The  portion  of  paragraph  (e)  which  was 
not  intended  to  be  amended  is  changed 
back  to  its  earlier  version. 

(18)  Bequest  by  Applicant  for 
Interference  With  Patent  (Section  1.607) 

Section  1.607(a)(5)(i)  is  amended  to 
correct  a  typographical  error  in  the 
spelling  of  the  word  "count". 

(19)  Export  of  Technical  data  (Section 
5.19) 

Section  5.19(a)  is  amended  to  correct 
the  citations  set  forth  in  the  rule  and  to 
update  the  name  of  the  office  in  the 
Department  of  Commerce. 

(20)  Sharing  legal  fees  (Section  10.48) 

Section  10.48(b)  is  amended  to  correct 
a  typographical  error  in  the  spelling  of 
the  word  "deceased". 

Response  to  Comments  on  the  Rules 

The  comments  received  in  response  to 
the  notice  of  proposed  rulemaking  have 
been  given  careful  consideration  and  a 
number  of  the  suggested  modifications 
have  been  adopted.  The  comments  and 
responses  are  discussed  below. 

Comment:  One  comment  inquired  as 
to  why  the  phrase  by  "serial  number 
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and  Filing  date"  was  used  in  §  1.78(a). 
whereas  the  phrase  "application 
ITumber  (consisting  of  the  series  code 
and  serial  number,  e.g..  07/123.456),  or 
the  serial  number  and  filing  date"  was 
used  in  §  1.5(a). 

Besponse:  The  inconsistency  has  been 
removed  by  having  section  1.78(a) 
changed  to  use  terminology  consistent 
with  §  1.5(a). 

Comment:  A  number  of  comments 
directed  to  §  1.85(c)  expressed  concern 
that  applications  would  become 
abandoned  as  a  result  of  the  proposal 
that  fee  extensions  of  time  under 
§  1.136(a)  could  not  obtained  for  filing 
corrected  drawings. 

Pesponse:  The  proposal  that  fee 
extensions  of  time  under  §  1.136(a)  not 
be  permitted  for  filing  corrected 
drawings  has  been  withdrawn. 

Comment:  Regarding  §  1.85(c),  one 
comment  recommended  that  the  Notice 
of  Draftsman's  Patent  Drawing  Review 
(PTOL-948)  include  separate  boxes  for 
each  drawing  objection  (e.g.,  a  separate 
box  for  each  of  "pale,"  "rough," 
"blurred."  and  "jagged");  that  drafting 
personnel  be  better  trained  to  more 
completely  communicate  the  objection 
to  any  particular  drawing:  and  that  the 
Notice  of  Allowability  indicate  for 
which  specific  figure  formal  drawings 
are  required. 

Response:  The  proposed  rule  change 
to  §  1.85(c)  has  been  withdrawn. 
Questions  concerning  the  Notice  of 
Draftsman's  Patent  E)rawing  Review  may 
be  referred  to  the  Official  Draftsman  at 
(703)  305-8335.  and  questions 
concerning  any  requirement  on  a  Notice 
of  Allowability  should  be  directed  to  the 
examiner. 

Comment:  Regarding  §  §  1.153  and 
1.154,  a  number  of  comments  objected 
to  the  proposed  requirement  that  the 
specification  of  a  design  application 
contain  a  statement  of  the  nature  and 
intended  use  of  the  article  claimed. 

i?esponse;  The  proposed  rule  change 
regarding  §  §  1.153  and  1.154  has  been 
withdrawn.  The  Office  will  continue  its 
current  practice  of  mailing  a  request  for 
information  where  the  nature  or 
intended  use  of  the  article  is  not  evident 
in  the  application  file. 

Comment:  Regarding  §  1.153,  one 
comment  stated  that  the  language  of  the 
proposed  rule  is  unclear  as  to  whether 
an  abstract  is  required.  The  comment 
recommended  that  the  Office  should 
require  an  abstract  and  require  it  to 
provide  the  necessary  information. 

Response:  As  discussed  above,  the 
proposed  rule  change  regarding  §§  1.153 
and  1.154  has  been  withdrawn.  The 
present  rules  do  not  require  an  Abstract. 
Suggestions  concerning  this  issue  may 


be  directed  to  the  Director  of  Examining 
Group  2900. 

Comment:  Regarding  §§  1.193(b)  and 
1.194(b),  one  comment  opposed  the 
elimination  of  fee  extensions  in  the 
filing  of  reply  briefs  and  requests  for 
oral  hearings,  as  one  month,  while  often 
a  sufficient  time  to  file  a  reply  brief,  is 
insu^cient  where  counsel  must 
communicate  with  a  patent  department 
or  foreign  applicants,  especially  where 
there  is  a  delay  between  the  time  the 
Office  mails  the  communication  and  it 
is  received  by  counsel. 

flesponse.- The  period  for  filing  a  reply 
brief  or  request  for  oral  hearing  has  been 
changed  to  two  months  from  the  date  of 
the  examiner's  answer.  The  period  was 
extended  to  two  months  in  this 
rulemaking,  as  adopted,  to  provide 
appellants  adequate  time  to  take 
appropriate  action,  and  to  provide  a 
uniform  period  in  the  rules  to  file  a 
reply  briefer  request  an  oral  hearing. 
Extensions  of  time  for  cause  under 
§  1.136(b)  will  be  available  for  those  rare 
situations  when  an  extension  is 
necessary. 

Comment:  Regarding  §§  1.193(b)  and 
1.194(b).  one  comment  opposed  the 
elimination  of  fee  extensions  in  the 
iling  of  reply  briefs  and  requests  for 
oral  hearings,  as  a  one-month  period  for 
response  is  insufficient  for  sole 
practitioners  and  persons  who  do  not 
maintain  offices  for  the  sole  purpose  of 
responding  to  Office  communications. 

Response:  As  discussed  above,  the 
period  for  filing  a  reply  brief  or  request 
for  oral  hearing  has  been  changed  to  two 
months  from  the  date  of  the  examiner's 
answer.  This  two-month  period  should 
be  an  adequate  period  of  time  for  filing 
a  reply  brief  or  a  request  for  an  oral 
hearing.  Extensions  of  time  for  cause 
under  §  1.136(b)  will  be  available  for 
those  rare  situations  when  an  extension 
is  necessary. 

Comment:  Regarding  §§  1.193(b)  and 
1.194(b),  one  comment  deemed  it 
reasonable  and  necessary  that  the  Board 
have  at  its  disposal  all  possible 
arguments.  The  refu.sal  to  enter  a  reply 
brief  was  characterized  as  an 
impediment  to  a  decision  based  upon  a 
complete  record.  Additionally,  the 
comment  argued  that  the  refusal  to  enter 
a  reply  brief  would  result  in  attempts  to 
enter  the  arguments  under  another 
guise,  such  as  during  oral  argument  or 
by  filing  a  memorandum  of  oral 
argument. 

Response:  An  appellant  should 
present  all  arguments  for  patentabihty 
in  the  appeal  brief.  A  reply  brief  should 
not  be  necessary  to  present  a  complete 
record,  and  would  be  inappropriate 
except  in  those  cases  where  the 
examiner  has  introduced  a  new  point  of 


argument  or  new  ground  of  rejection  in 
the  examiner's  answer. 

Comment:  Regarding  §§  1.193(b)  and 
1.194(b),  one  comment  noted  that  fee 
extensions  for  filing  reply  briefs  and 
requests  for  oral  hearings  do  not  create 
any  more  of  a  delay  in  the  final 
disposition  of  an  appeal  than  a  fee 
extension  for  filing  the  Notice  of  Appeal 
or  the  brief  in  support  of  the  appeal. 
Response:  The  comment  refiects  a 
misunderstanding  of  the  appeal  process 
and  the  handling  of  applications  in 
which  an  appeal  has  been  filed.  Under 
the  existing  rules  before  this 
rulemaking,  appellants  were  able,  with 
the  maximum  four-month  fee  extension, 
to  file  reply  briefs  or  request  oral 
hearings  up  to  six  months  after  an 
examiner's  answer.  As  a  result,  appeals 
otherwise  ready  for  a  decision  were 
either  held  in  the  examining  group  for 
that  period  of  time  before  transmittal  to 
the  Board  or  when  transmitted  to  the 
Board  earlier,  were  occasionally  acted 
upon  by  a  Board  panel  before  the  reply 
briefs  or  requests  for  oral  hearing  were 
filed,  requiring  the  Board  to  vacate  its 
decision.  As  the  backlog  of  appeals 
awaiting  a  decision  by  the  Board  has 
been  reduced,  retaining  applications  in 
the  examining  group  has  resulted  in 
unnecessarily  prolonging  the  pendency 
of  applications.  Under  the  rules  as 
adopted,  appellants  are  generally  given 
more  time  (two  months  instead  of  one 
month)  to  file  a  reply  briefer  request  an 
oral  hearing,  and  the  Office  minimizes 
the  delay  necessary  before  transmitting 
the  appeal  to  the  Board  for  decision. 

Comment:  Regarding  §  1.193(b),  one 
comment  stated  that  an  appeal  should 
not  be  dismissed  for  failure  to  file  a 
reply  brief  to  a  new  ground  of  rejection 
made  in  the  examiner's  answer,  unless 
the  examiner's  answer  expressly  states 
that  there  is  a  new  ground  of  rejection. 
The  comment  suggests  that  this  rule 
should  recite  "If  the  examiner's  answer 
expressly  states  a  new  ground  of 
rejection  is  being  made  *   *   *." 

Response:  The  proposal  has  been 
adopted  to  the  extent  that  the  final  rule, 
as  adopted,  states  "If  the  examiner's 
answer  expressly  states  that  it  includes 
a  new  ground  of  rejection,  appellant 
must  file  a  reply  thereto  within  two 
months  from  the  date  of  such  answer  to 
avoid  dismissal  of  the  appeal  as  to  the 
claims  subject  to  the  new  ground  of 
rejection." 

Comment:  Regarding  §  1.193(b),  one 
comment  recommended  that  appellants 
should  be  given  three  months  to 
respond  to  a  new  ground  of  rejection  in 
an  examiner's  answer,  as  the  current 
two-month  time  period  is  inadequate, 
and  this  period  would  be  equal  to  the 
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period  given  for  response  to  rejections 
under  §1.106. 

Besponse:  This  recomniendation  is 
not  adopted.  The  Office  experience  has 
shown  that  the  two-month  period  from 
the  date  of  an  examiner's  answer  has 
been  an  adequate  period  of  time  for 
filing  a  reply  brief  in  response  to  a  new 
ground  of  rejection.  Also,  it  is  desirable 
to  set  a  uniform  period  of  time  in  the 
rules  to  file  a  reply  brief.  Extensions  of 
time  for  cause  under  §  1.136(b)  will  be 
available  for  those  rare  situations  when 
an  extension  is  necessary. 

Comment:  One  comment 
recommended  that  appellants  should  be 
permitted  to  obtain  fee  extensions 
where  the  examiner's  answer  includes  a 
new  ground  of  rejection. 

Besponse:  This  recommendation  is 
not  adopted.  As  indicated  above,  fee 
extensions  for  filing  reply  briefs  have 
resulted  in  unnecessarily  prolonging  the 
pendency  of  applications.  Extensions  of 
time  for  cause  under  §  1.136(b)  will  be 
available  for  those  rare  situations  when 
an  extension  is  necessary. 

Comment:  Regarding  §§  1.193(b)  and 
1.194(b),  one  comment  suggested  that 
the  rule  be  modified  to  permit  the  filing 
of  a  request  for  an  oral  bearing 
concurrently  with  a  reply  brief  as  one' 
cannot  appropriately  determine  the 
necessity  for  an  oral  hearing  until  a 
reply  brief  is  drafted. 

Besponse:  Under  the  proposed  rules, 
the  time  period  for  filing  a  request  for 
an  oral  hearing  was  the  later  of  one 
month  firom  the  date  of  an  examiner's 
answer,  or  the  date  of  filing  a  timely 
reply  brief.  Under  the  rules  as  adopted, 
an  appellant  has  two  months  from  the 
date  of  the  examiner's  answer  to  file  a 
reply  brief  and  request  an  oral  hearing. 
Therefore,  a  request  for  oral  hearing  may 
be  filed  concurrently  with  a  reply  brief. 

Comment:  Regarding  §  1.312,  one 
comment  recommended  that 
amendments  under  §  1.312  be  processed 
expeditiously,  as  the  current  system  for 
the  processing  of  such  amendments  is 
inadequate. 

Besponse:  Examiners  are  Instructed  to 
act  promptly  on  all  amendments  under 
§  1.312.  Any  problems  should  be 
brought  to  the  attention  of  the  Croup 
Director. 

Other  Considerations 

The  rule  changes  are  in  conformity 
with  the  requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq). 
Executive  Orders  12291  and  12612  and 
the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  3501  et  seq. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy. 
Small  Business  Administration,  that 


these  rule  changes  will  not  have  a    . 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
(Regulatory  Flexibility  Act.  5  U.S.C 
605(b)).  The  principal  impact  of  these 
changes  is  to  permit  persons  other  than 
the  assignee  of  a  patent  application  or 
patent  to  sign  certain  disclaimers, 
incorporate  existing  Office  policy  into 
the  regulations  and  eliminate  the 
opportunity  to  pay  for  extensions  of 
time  in  certain  situations  where  the 
extensions  substantially  interfere  with 
the  efficient  operation  of  the  Office. 

The  Office  has  determined  that  this 
rule  change  is  not  a  major  rule  under 
Executive  Order  12291.  The  annual 
effect  on  the  economy  will  be  less  than 
$100  million.  There  will  be  no  major 
increase  in  costs  or  j>rices  for 
consumers;  individuals;  industries; 
Federal,  state  or  local  government 
agencies;  or  geographic  regions.  There 
will  be  no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  * 

The  Office  has  also  determined  that 
this  notice  has  no  Federalism 
implications  affecting  the  relationship 
between  the  National  Government  and 
the  States  as  outlined  in  Executive 
Order  12612. 

These  rule  changes  contain  collection- 
of-information  requirements  subject  to 
the  Paperwork  Reduction  Act  of  1980. 
44  U.S.C  3501  et  seq.,  which  has 
previously  been  approved  by  the  Office 
of  Management  and  Budget  under 
Control  No.  0651-0011.  f\iblic  reporting 
burden  for  these  collections  of 
information  is  estimated  to  average  0.1 
hours  each  for  fee  extensions  of  time 
under  §  1.136(a),  and  0.2  hours  each  for 
disclaimers  under  §  1.321,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
•needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  these  burden 
estimates,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burrlen,  to 
Abraham  Hershkovitz,  Office  of  the 
Assistant  Commissioner  for  Patents,  Box 
DAC.  Washington,  DC  20231,  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503  (ATTN: 
Paperwork  Reduction  Act  Project  No. 
0651-0031). 


List  of  Subjects 

37  CFB  Part  1  * 

Administrative  practice  and 
procedure,  Freedom  of  information. 
Inventions  and  patents.  Reporting  and 
recordkeeping  requirements. 

37  CFB  Part  5 

Classified  information.  Exports, 
Foreign  relations.  Inventions  and 
patents. 

37  CFB  Part  10 

Administrative  practice  and 
procedure.  Confiicts  of  interest.  Courts, 
Inventions  and  patents.  Lawyers. 

For  the  reasons  set  out  in  the 
preamble,  parts  1,  5  and  10  of  title  37 
of  the  Code  of  Federal  Regulations  are 
amended  as  set  forth  below. 

PART  1-^ULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citation  for  37  CFR 
part  1  continues  to  read  as  follows: 

Authority:  35  IJ.S.C  6,  unless  otherwise 
noted. 

2.  Section  1.9,  paragraph  (d)  is  revised 
to  read  as  follows: 


$1.9    Definitions. 

(d)  A  small  business  concern  as  used 
in  this  choptur  means  any  business 
concern  as  defined  by  the  regulations  of 
the  Small  Business  Administration  in  13 
CFR  121.1301  through  121.1305.  which 
define  a  small  business  concern  as  one 
whose  number  of  employees,  including 
those  of  its  affiliates,  does  not  exceed 
500  persons  and  which  has  not 
assigned,  granted,  conveyed,  or 
licensed,  and  is  under  no  obligation 
under  contract  or  lawjo  assign,  grant, 
convey  or  license,  any  rights  in  the 
invention  to  any  person  who  could  not 
be  classified  as  an  independent  inventor 
if  that  person  had  made  the  invention, 
or  to  any  concern  which  would  not 
qualify  as  a  small  business  concern  or 
a  nonprofit  organization  under  this 
section.  Questions  related  to  size 
standards  for  a  small  business  concern 
may  be  directed  to:  Small  Business 
Administration,  Size  Standards  Staff, 
409  Third  Street,  SW.,  Washington,  DC 
20416. 


3.  Section  1.13  is  revised  to  read  as 
follows: 

$1.13    Copies  and  certified  copies. 

(a)  Non-certified  copies  of  patents  and 
trademark  registrations  and  of  any 
records,  books,  papers,  or  drawings 
within  the  jurisdiction  of  the  Patent  and 
Trademark  Office  and  open  to  the 
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public,  will  be  furnished  by  the  Patent 
and  Trademark  Office  to  any  person, 
and  copies  of  other  records  or  papers 
will  be  furnished  to  persons  entitled 
thereto,  upon  payment  of  the  fee 
therefor. 

(b)  Certified  copies  of  the  patents  and 
trademark  registrations  and  of  any 
records,  books,  pap>ers,  or  drawings 
within  the  jurisdiction  of  the  Patent  and 
Trademark  Office  and  open  to  the 
public  or  persons  entitled  thereto  will 
be  authenticated  by  the  seal  of  the 
Patent  and  Trademark  Oflice  and 
certified  by  the  Commissioner,  or  in  his 
name  attested  by  an  officer  of  the  Patent 
and  Trademark  Office  authorized  by  the 
Commissioner,  upon  payment  of  the  fee 
for  the  certified  copy. 

4.  Section  1.14,  paragraph  (b)  is 
revised  to  read  as  follows: 

f  1 .1 4    Patent  applications  preserved  In 
secrecy. 


t 


(b)  Except  as  provided  in  §  1.11(b) 
tandoned  applications  are  likewise  not 

f'pen  to  public  inspection,  except  that  if 
tn  application  referred  to  in  a  U.S. 
f>atent,  or  in  an  application  in  which  the 
Boplicant  has  filed  an  authorization  to 
open  the  complete  application  to  the 
p'lblic,  is  abandoned  and  is  available,  it 
n  ay  be  inspected  or  copies  obtained  by 
any  person  on  written  request,  without 
notice  to  the  applicant.  Complete 
applications  (§  1.51(a))  which  are 
alandoned  may  be  destroyed  after  20 
years  from  their  filing  date,  except  those 
to  which  particular  attention  has  been 
called  and  which  have  been  marked  for 
preservation.  Abandoned  applications 
will  not  be  returned. 

5.  Section  1.28,  paragraph  (c)  is 
revised  to  read  as  follows: 

11.28    Effect  on  fees  of  failure  to  establish 
status,  or  cfiange  status,  as  a  small  entity. 

(c)  If  status  as  a  small  entity  is 
established  in  good  faith,  and  fees  as  a 
small  entity  are  paid  in  good  faith,  in 
any  application  or  patent,  and  it  is  later 
discovered  that  such  status  as  a  small 
entity  was  established  in  error  or  that 
through  error  the  Patent  and  Trademark 
Office  was  not  notified  of  a  change  in 
status  as  required  by  paragraph  (b)  of 
this  section,  the  error  will  be  excused 
(1)  if  any  deficiency  between  the 
amount  paid  and  the  amount  due  is 
paid  within  three  months  after  the  date 
the  error  occurred  or  (2)  if  any 
deficiency  between  the  amount  paid 
and  the  amount  due  is  paid  more  than 
three  months  after  the  date  the  error 
occurred  and  the  payment  is 
accompanied  by  a  statement  explaining 


how  the  error  in  good  faith  occurred  and 
how  and  when  the  error  was  discovered. 
The  statement  must  be  a  verified 
statement  if  made  by  a  person  not 
registered  to  practice  before  the  Patent 
and  Trademark  Office.  The  deficiency  is 
based  on  the  amount  of  the  fee,  for  other 
than  a  small  entity,  in  e^ect  at  the  time 
the  deficiency  is  paid  in  full. 

6.  Section  1.55,  paragraph  (a)  is 
revised  to  read  as  follows: 

§1.55   Claim  for  foreign  priortty. 

(a)  An  applicant  may  claim  the  benefit 
of  the  filing  date  of  a  prior  foreign 
application  under  the  conditions 
specified  in  35  U.S.C  119  and  172.  The 
claim  to  priority  need  be  in  no  special 
form  and  may  be  made  by  the  attorney 
or  agent  if  the  foreign  application  is 
referred  to  in  the  oath  or  declaration  as 
required  S  1.63.  The  claim  for  priority 
and  th  j  certified  copy  of  the  foreign 
application  specified  in  the  second 
paragraph  of  35  U.S.C  119  must  be 
filed: 

(1)  In  the  case  of  an  interference 
(§1.630); 

(2)  when  necessary  to  overcome  the 
date  of  a  reference  relied  upon  by  the 
examiner, 

(3)  When  specifically  required  by  the 
examiner;  and 

(4)  In  all  cases,  before  the  patent  is 
granted.  If  the  claim  for  priority  or  the 
certified  copy  of  the  foreign  application 
is  filed  after  the  date  the  issue  fee  is 
paid,  it  must  be  accompanied  by  a 
petition  requesting  entry  and  by  the  fee 
set  forth  in  §  1.17(i)(l).  If  the  cerUfied 
copy  filed  is  not  in  the  English 
language,  a  translation  need  not  be  filed 
except  in  the  case  of  an  interference;  or 
when  necessary  to  overcome  the  date  of 
a  reference  relied  upon  by  the  examiner; 
or  when  si)ecifically  required  by  the 
examiner,  in  which  event  an  English 
language  translation  must  be  fil^ 
together  with  a  statement  that  the 
translation  of  the  certified  copy  is 
accurate.  The  statement  must  be  a 
verified  statement  if  made  by  a  person 
not  registered  to  practice  before  the 
Patent  and  Trademark  Office. 


7.  Section  1.78.  paragraph  (a)  is 
revised  to  read  as  follows: 

S 1 .78    Claiming  benefit  of  earlier  filing  date 
and  cross  references  to  ottier  applications. 

(a)(1)  An  application  may  claim  an 
invention  disclosed  in  a  prior  filed 
copending  national  application  or 
international  application  designating 
the  United  States  of  America.  In  order 
for  an  application  to  claim  the  benefit  of 
a  prior  filed  copending  national 
application,  the  prior  application  must 


name  as  an  inventor  at  least  one 
inventor  named  in  the  later  filed 
application  and  disclose  the  named 
inventor's  invention  claimed  in  at  least 
one  claim  of  the  later  filed  application 
in  the  manner  provided  by  the  first 
paragraph  of  35  U.S.C  112.  In  addition, 
the  prior  application  must  be 

(i)  Complete  as  set  forth  in  §  1.51;  or 

(ii)  Entitled  to  a  filing  date  set  forth 
in  §  1.53(b)  and  include  the  basic  filing 
fee  set  forth  in  §  1.16;  or 

(iii)  Entitled  to  a  filing  date  as  set 
forth  §  1.53(b)  and  have  paid  therein  the 
processing  and  retention  fee  set  forth  in 
§  1.21(1)  within  the  time  period  set  forth 
in  §  1.53(d). 

(2)  Any  application  claiming  the 
benefit  of  a  prior  filed  copending 
national  or  international  application 
must  contain  or  be  amended  to  contain 
in  the  first  sentence  of  the  specification 
following  the  title  a  reference  to  such 
prior  application,  identifying  it  by 
application  number  (consisting  of  the 
series  code  and  serial  number),  or  serial 
number  and  filing  date  or  international 
application  numb<Br  and  international 
filing  date  and  indicating  the 
relationship  of  the  applications.  Cross- 
references  to  other  related  applications 
may  be  made  when  appropriate.  (See 
§  1.14(b)). 

8.  Section  1.136.  paragraph  (a)  is 
revised  to  read  as  follows: 

{1.136    Filing  of  tinrwiy  responses  with 
petition  and  fee  for  extension  of  time  artd 
extensions  of  tinie  for  cause. 

(a)(1)  If  an  applicant  is  required  to 
respond  within  a  nonstatutory  or 
shortened  statutory  time  period, 
applicant  may  respond  up  to  four 
months  after  the  time  period  set  if  a 
petition  for  an  extension  of  time  and  the 
fee  set  in  §  1.17  are  filed  prior  to  or  with 
the  resi>onse.  unless: 

(i)  Applicant  is  notified  otherwise  in 
an  Office  action, 

(ii)  The  response  is  a  reply  brief 
submitted  pursuant  to  §  1.193(b). 

(iii)  The  response  is  a  request  for  an 
oral  hearing  submitted  pursuant  to 
§  1.194(b). 

(iv)  The  response  is  to  a  decision  by 
the  Board  of  Patent  Appeals  and 
Interferences  pursuant  to  §§  1.196. 1.197 
or  1.304.  or 

(v)  The  application  is  involved  in  an 
interference  declared  pursuant  to 
§1.611. 

(2)  The  date  on  which  the  response, 
the  petition,  and  the  fee  have  been  filed 
is  the  date  of  the  response  and  also  the 
date  for  purposes  of  determining  the 
period  of  extension  and  the 
corresponding  amount  of  the  fee.  The 
expiration  of  the  time  period  is 
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determined  by  the  amount  of  the  fee 
paid.  In  no  case  may  an  applicant 
respond  later  than  the  maximum  time 
period  set  by  statute,  or  be  granted  an 
extension  of  time  xinder  paragraph  (b)  of 
this  section  when  the  provisions  of  this 
paragraph  are  available.  See  §  1.136(b) 
for  extensions  of  time  relating  to 
proceedings  pursuant  to  §§  1.193(b), 
1.194. 1.196  or  1.197.  See  §  1.304  for 
extension  of  time  to  app>eal  to  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit 
or  to  commence  a  civil  action.  See 
§  1.550(c)  for  extension  of  time  in 
reexamination  proceedings  and  §  1.645 
for  extension  of  time  in  interference 
proceedings. 

9.  Section  1.191,  paragraph  (d)  is 
revised  to  read  as  follows: 

(1.191    Appeal  to  Board  of  Patent  Appeals 
and  Interlerenea*. 

•        •        •        •        • 

(d)  The  time  periods  set  forth  in 
§§  1.191  and  1.192  are  subject  to  the 
provisions  of  §  1.136  for  patent 
applications  and  §  1.550(c)  for 
reexamination  proceedings.  The  time 
periods  set  forth  in  §§  1.193. 1.194. 
1.196  and  1.197  are  subject  to  the 
provisions  of  §  1.136(b)  for  patent 
applications  or  §  1.550(c)  for 
reexamination  proceedings.  See 
§  1.304(a)  for  extensions  of  time  for 
filing  a  notice  of  appeal  to  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit 
or  for  commencing  a  dvil  action. 

10.  Section  1.192.  paragraphs  (a),  (c) 
introductory  text,  and  (d)  are  revised  to 
read  as  follows: 

'  f  1.192    Appallanrs  brief. 

(a)  The  appellant  shall,  within  2 
months  from  the  date  of  the  notice  of 
appeal  under  §  1.191  in  an  application, 
reissue  application,  or  patent  under 
r^xamination,  or  within  the  time 
allowed  for  response  to  the  action 
appealed  from,  if  such  time  is  later,  file 
a  brief  in  triplicate.  The  brief  must  be 
accompanied  by  the  requisite  fee  set 
forth  in  $  1.17(0  and  must  set  forth  the 
authorities  and  arguments  on  which  the 
appellant  will  rely  to  maintain  the 
appeal.  Any  arguments  or  authorities 
not  included  in  the  brief  may  be  refused 
consideration  by  the  Board  of  Patent 
Appeals  and  Interferences. 

(&)••* 

(c)  The  brief  shall  contain  the 
following  items  under  appropriate 
headings  and  in  the  order  here  indicated 
unless  there  is  no  attorney  or  agent  of 
record  in  the  application  or 
reexamination  proceeding,  the  brief  was 
not  prepared  by  a  registered 
practitioner,  and  the  brief  was  not 


signed  by  a  registered  practitioner, 
wherein  the  brief  will  be  accepted  as 
complying  with  this  paragraph  provided 
it  is  at  least  in  substantial  compliance 
with  the  requirements  of  paragraphs 
(c)(1).  (2).  (6)  and  (7): 

(d)  If  a  brief  is  filed  which  does  not 
comply  with  the  requirements  of 
paragraph  (c)  of  this  section,  the 
appellant  will  be  notified  of  the  reasons 
for  non-compliance  and  provided  with 
a  period  of  one  month  within  which  to 
file  an  amended  brief.  If  the  appellant 
does  not  file  an  amended  brief  during 
the  one-month  period,  or  files  an 
amended  brief  which  does  not  overcome 
all  the  reasons  for  non-compliance 
stated  in  the  notification,  the  appeal 
will  be  dismissed. 

11.  Section  1.193,  {>aragraph  (b)  is 
revised  to  read  as  follows: 

1 1.193    Examiner's  answer. 

(b)  The  appellant  may  file  a  reply 
brief  directed  only  to  such  new  points 
of  argument  as  may  be  raised  in  the 
examiner's  answer,  within  two  months 
irom  the  date  of  such  answer.  The  new 
points  of  argument  shall  be  specifically 
identified  in  the  reply  brief.  If  the 
examiner  determines  that  the  reply  brief 
is  not  directed  only  to  new  points  of 
argument  raised  in  the  examiner's 
answer,  the  examiner  may  refuse  entry 
of  the  reply  brief  and  will  so  notify  the 
appellant.  If  the  examiner's  answer 
expressly  states  that  it  includes  a  new 
ground  of  rejection,  appellant  must  file 
a  reply  thereto  within  two  months  &t)m 
the  date  of  such  answer  to  avoid 
dismissal  of  the  appeal  as  to  the  claims 
subject  to  the  new  ground  of  rejection; 
such  reply  may  be  accompanied  by  any 
amendment  or  material  appropriate  to 
the  new  ground.  See  §  1.136(b)  for 
extensions  of  time  for  filing  a  reply  brief 
in  a  patent  application  and  §  1.550(c)  for 
extensions  of  time  in  a  reexamination 
proceeding.  » 

12.  Section  1.194.  paragraph  (b)  is 
revised  to  read  as  follows: 

f  1.194    Oral  hearing. 


(b)  If  appellant  desires  an  oral 
hearing,  appellant  must  file  a  written 
request  for  such  hearing  accompanied 
by  the  fee  set  forth  in  §  1.17(g)  within 
two  months  after  the  date  of  the 
examiner's  answer.  If  appellant  requests 
an  oral  hearing  and  submits  therewith 
the  fee  set  forth  in  §  1.17(g).  an  oral 
argument  may  be  presented  by.  or  on 
behalf  of,  the  primary  examiner  if 
considered  desirable  by  either  the 
primary  examiner  or  the  Board.  See 


§  1.136(b)  for  extensions  of  time  for 
requesting  an  oral  hearing  in  a  patent 
application  and  §  1.550(c)  for  extensions 
of  time  in  a  reexamination  proceeding. 

•  •        •        •        • 

13.  Section  1.196,  paragraph  (0  is 
revised  to  read  as  follows: 

S 1 .1 96    Decision  by  t)ie  Board  of  Patent 
Appeals  and  Interferences. 

•  *        *        •        * 

(f)  See  §  1.136(b)  for  extensions  of 
time  to  take  action  under  this  section  in 
a  patent  application  and  §  1.550(c)  for 
extensions  of  time  in  a  reexamination 
proceeding. 

14.  Section  1.197,  paragraph  (b)  is 
revised  to  read  as  follows: 

{1.197    Action  following  decision. 

(b)  A  single  request  for 
reconsideration  or  modification  of  the 
decision  may  be  made  if  filed  within 
one  month  from  the  date  of  the  original 
decision,  unless  the  original  decision  is 
so  modified  by  the  decision  on 
reconsideration  as  to  become,  in  effect, 
a  new  decision,  and  the  Board  of  Patent 
Appeals  and  Interferences  so  states.  The 
request  for  reconsideration  shall  state 
with  particularity  the  points  believed  to 
have  been  misapprehended  or 
overlooked  in  rendering  the  decision 
and  also  state  all  other  grounds  upon 
which  reconsideration  is  sought.  See 
§  1.136(b)  for  extensions  of  time  for 
seeking  reconsideration  in  a  patent 
application  and  §  1.550(c)  for  extensions 
of  time  in  a  reexamination  proceeding. 
•        •        •        •        • 

15.  Section  1.312,  paragraph  (b)  is 
revised  to  read  as  follows: 

S 1 .31 2    Amendments  after  allowance. 

(b)  Any  amendment  pursuant  to 
paragraph  (a)  of  this  section  filed  after 
the  date  the  issue  fee  is  paid  must  be 
accompanied  by  a  petition  including  the 
fee  set  forth  in  §  1.17(i)(l)  and  a 
showing  of  good  and  sufficient  reasons 
why  the  amendment  is  necessary  and 
was  not  earlier  presented. 

16.  Section  1.321  is  revised  to  read  as 
follows: 

f  1 .321    Statutory  disclaimers,  including 
tennlnal  disclaimers. 

(a)  A  patentee  owning  the  whole  or 
any  sectional  interest  in  a  patent  may 
disclaim  any  complete  claim  or  claims 
in  a  patent.  In  like  manner  any  patentee 
may  disclaim  or  dedicate  to  the  pubUc 
the  entire  term,  or  any  terminal  part  of 
the  term,  of  the  patent  granted.  Such 
disclaimer  is  binding  upon  the  grantee 
and  its  successors  or  assigns.  A  notice 
of  the  disclaimer  is  published  in  the 


Official  Gazette  and  attached  to  the 
printed  copies  of  the  specification.  The 
disclaimer,  to  be  recorded  in  the  Patent 
and  Trademark  OfBce,  mtist: 

(1)  Be  signed  by  the  patentee,  or  an 
attorney  or  agent  of  record; 

(2)  identify  the  patent  and  complete 
claim  or  claims,  or  term  being 
disclaimed.  A  disclaimer  which  is  not  a 
disclaimer  of  a  complete  claim  or 
claims,  or  term  will  be  refused 
recordation; 

(3)  State  the  present  extent  of 
patentee's  ownership  interest  in  the 
patent:  and 

(4)  Be  accompanied  by  the  fee  set 
forth  in  $  1.20(d). 

(b)  An  applicant  or  assignee  may 
disclaim  or  dedicate  to  the  public  the 
entire  term,  or  any  terminal  part  of  the 
term,  of  a  patent  to  be  granted.  Such 
terminal  disclaimer  is  binding  upon  the 
grantee  and  its  successors  or  assigns. 
The  terminal  disclaimer,  to  be  recorded 
in  the  Patent  and  Trademark  Office, 
must: 

(l)Be  signed: 

(i)  By  the  applicant,  or 

(ii)  If  there  is  an  assignee  of  record  of 
an  undivided  part  interest,  by  the 
applicant  and  such  assignee,  or 

(iii)  If  there  is  an  assignee  of  record  of 
he  entire  interest,  by  such  assignee,  or 
I  (iv)  By  an  attorney  or  agent  of  record; 

(2)  Specify  the  portion  of  the  term  of 
the  patent  being  disclaimed; 

(3)  State  the  present  extent  of 
applicant's  or  assignee's  ownership 
interest  in  the  patent  to  be  granted;  and 

(4)  Be  accompanied  by  the  fee  set 
forth  in  $  1.20(d). 

(c)  A  terminal  disclaimer,  when  filed 
to  obviate  a  double  patenting  rejection 
in  a  patent  application  or  in  a 
reexamination  proceeding,  must: 

(1)  Comply  with  the  provisions  of 
paragraphs  (b)(2)  through  (b)(4)  of  this 
section; 

(2)  Be  signed  in  accordance  with 
paragraph  (b)(1)  of  this  section  if  filed 
in  a  patent  appUcation,  or  in  accordance 
with  paragraph  (a)(1)  of  this  section  if 
filed  in  a  reexamination  proceeding;  and 

(3)  Include  a  provision  that  any  patent 
granted  on  that  application  or  any 
patent  subject  to  the  reexamination 
proceeding  shall  be  enforceable  only  for 
and  during  such  period  that  said  patent 
is  commonly  owned  with  the 
application  or  patent  which  formed  the 
basis  for  the  rejection. 

(17)  Section  1.352  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

f1.352    PuMlcMlonofnotiMofpropoMd 


published  in  the  Official  Gazette  and  in 
the  Federal  Register.  If  not  published 
with  the  notice,  copies  of  the  text  will 
be  furnished  to  any  person  requesting 
the  same.  All  comments,  suggestions, 
and  briefs  received  within  a  time 
specified  in  the  notice  will  be 
considered  before  adoption  of  the 
proposed  amendments  which  may  be 
modified  in  the  light  thereof. 

18.  Section  1.362  is  amended  by 
revising  paragraphs  (c)  (4)  and  (e)  and 
adding  paragraph  (h)  to  read  as  follows: 

9i*3o2    TifNe fof pflyinent Of nMMnenMioA 


(c)«  •  • 

(4)  For  a  reissue  application, 
including  a  continuing  reissue 
application  claiming  the  benefit  of  a 
reissue  appUcation  under  35  U.S.C  120, 
United  States  filing  date  of  the  original 
non-reissue  application  on  which  the 
patent  reissued  is  based. 

(e)  Maintenance  fees  may  be  paid 
with  the  surcharge  set  forth  in  §  1.20(h] 
during  the  respective  grace  periods 
after: 

(1)  3  years  and  6  months  and  through 
the  day  of  the  4th  anniversary  of  the 
grant  for  the  first  maintenance  fee. 

(2)  7  years  and  6  months  and  through 
the  day  of  the  8th  anniversary  of  the 
grant  for  the  second  maintenance  fee, 
and 

(3)  11  years  and  6  months  and 
through  the  day  of  the  12th  anniversary 
of  the  grant  for  the  third  maintenance 
fee. 


(h)  The  periods  specified  in  §S  1.362 
(d)  and  (e)  with  respect  to  a  reissue 
application,  including  a  continuing 
reissue  application  thereof,  are  counted 
from  the  date  of  grant  of  the  original 
non-reissue  application  on  which  the 
reissued  patent  is  based. 

19.  Section  1.607.  paragraph  (a)(5)(i) 
is  revised  to  read  as  follows: 

f1.607    Request  by  applicant  for 


(a)  Whenever  reauired  by  law,  notice 
of  proposed  amendments  to  the 
regulations  in  this  part  will  be 


(a)'  •  ' 
(5)«  •  • 

(i)  Identified  as  corresponding  to  the 
count,  and 


PART  S-CLASSIREO  INFORMATION. 
EXPORTS,  FOREIGN  RELATIONS, 
INVENTIONS  AND  PATENTS 

20.  The  authority  citation  for  37  CFR 
part  5  continues  to  read  as  follows: 

Authority:  35  U.S.C.  6, 41, 181-188,  as 
amended  by  the  Patent  Law  Foreign  Filing 


Amendments  Act  of  1088,  Pub.  L  100-418, 
102  Stat.  1567;  the  Arms  Export  Control  Act. 
as  amended,  22  U.S.C  2751  at  saq.,  the 
Atomic  Energy  Act  of  19S4,  as  amended,  42 
U.S.C  2011  et  seq..  and  the  Nuclear  Non- 
Proliferation  Act  of  1978.  22  U.S.C.  3201  et. 
seq.,  and  the  delegations  in  the  regulation* 
under  these  acts  to  the  Commissioner  (15 
CFR  370.10(j),  22  CFR  125.04,  and  10  CFR 
810.7). 

21.  Section  5.19,  paragraph  (a)  is 
revised  to  read  as  follows: 


15.19   Expert  of  lMhnical( 

(a)  Under  regulations  (15  CFR 
770.10(j))  established  by  the  U.S. 
Department  of  Commerce,  Bureau  of 
Export  Administration,  Office  of  Export 
Licensing,  a  validated  export  license  is 
not  required  in  any  case  to  file  a  patent 
application  or  part  thereof  in  a  foreign 
country  if  the  foreign  filing  is  in 
accordance  with  the  regulations  (37  CFR 
5.11  through  5.33)  of  the  Patent  and 
Trademark  Office. 


PART  10-REPRESENTATION  OF 
OTHERS  BEFORE  THE  PATENT  AND 
TRADEMARK  OFFICE 

22.  The  authority  citation  for  37  CFR 
part  10  continues  to  read  as  follows: 

Authority:  5  U.S.C  500;  15  U.S.C  1123;  35 
U.S.C  6,  31, 32, 41. 

23.  Section  10.48.  paragraph  (b)  is 
revised  to  read  as  follows: 


iia4S    Sharing logirf 

•        •        •        •        • 

(b)  A  practitioner  who  undertakes  to 
complete  unfinished  legal  business  of  a 
deceased  practitioner  may  pay  to  the 
estate  of  the  deceased  practitioner  that 
proportion  of  the  total  compensation 
which  fairly  represents  the  services 
rendered  by  the  deceased  practitioner. 

Dated:  October  15, 1993. 
Bruce  A.  i^ehman. 

Assistant  Secretary  of  Coaunerce  and 
Conunissioner  of  Patents  and  Trademarks. 
(FR  Doc.  93-25865  Filed  10-21-93;  8:45  am] 
MUMO  cooe  Xia-M-M 


POSTAL  RATE  COMMISSION 
39  CFR  Part  3001 

[Docket  No*.  RM94-1  and  MC93-2;  Ordor 
Na993] 

AfiMnonMnts  to  DodMStic  McR 
ClaMiflcation  SdMdute:  Definition  of 
Pro-tercoded  Mall,  1992 

AOENCY:  Postal  Rate  Commission. 
ACTION:  Final  rule. 
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SUMMARY:  In  accordance  with  the 
August  2, 1993,  decision  by  the 
Governors  of  the  Postal  Service 
approving  the  Commission's  Docket  No. 
MC93-2  recommended  decision,  the 
Commission  is  publishing  the  changes 
made  in  the  Domestic  Mail 
Classification  Schedule  (DMCS).  As  a 
result  of  the  Docket  No.  MC93-2 
proceeding,  a  number  of  changes  were 
made  in  the  classification  provisions  for 
postal  services  with  regard  to  the 
definition  of  the  barcode  necessary  to 
qualify  for  discounts. 

EFFECTIVE  DATE:  August  11. 1993. 

ADDRESSES:  Correspondence  should  be 
sent  to  Charles  L  Clapp,  Secretary  of  the 
Commission,  1333  H  Street,  NW.,  suite 
300,  Washington.  DC  20268-0001 
(telephone:  202/789-6840). 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  Acting  Legal 
Advisor,  1333  H  Street,  NW..  suite  300, 
Washington.  DC  20268-0001 
(telephone:  202/789-6820). 

SUPPtEMENTARY  MFORMATtON:  On 
November  9, 1992.  the  Postal  Service 
initiated  a  proceeding,  pursuant  to 
Chapter  36  of  Title  39  of  the  United 
States  Code,  requesting  a  recommended 
decision  on  proposed  changes  in  the 
requirements  for  letter  mail  qualifying 
for  a  pre-barcode  discount.  The 
Commission  invited  interested  parties  to 
comment  and  participate  in  the 
proceeding.  57  FR  54866  (November  20, 
1992).  Eighteen  interveners  and  the 
Commission's  OfHce  of  the  Consumer 
Advocate  participated.  The  Commission 
held  formal,  on-the-record  hearings, 
receiving  testimony  from  eight 
witnesses.  In  addition  to  participating  in 
oral  argument,  interested  parties 
submitted  briefs  and  reply  briefs. 

The  changes  allow  the  Postal  Service 
to  specify  a  delivery  point  barcode, 
which  represents  no  more  than  11  digits 
(not  including  "correction"  digits),  for 
mailers  to  qualify  for  the  pre-barcode 
discount  in  first-,  second-  and  third- 
class  rates.  Previously,  mailers  could 
qualify  for  the  pre-barcode  discount  by 
using  barcodes  representing  the  ZIP+4 
Code. 

The  amendments  to  the  DMCS  which 
are  published  in  this  order  reflect  the 
Governors'  decision  of  August  2, 1993. 
Consistent  with  the  Commission's 
explanation  in  the  rulemaking  (Docket 
No.  RM85-1)  which  led  to  the 
publication  of  the  DMCS  in  the  Federal 
Register,  these  additions  are  published 
as  a  final  rule,  since  procedural 
safeguards  and  ample  opportunities  to 
have  di^erent  viewpoints  considered 
have  already  been  afforded  to  all 
interested  persons. 


List  ofSubjecto  in  39  CFR  Fart  3001 

Administrative  practice  and 
procedure.  Postal  Service. 

PART  3001— RULES  OF  PRACTICE 
AND  PROCEDURE 

1.  The  authority  citation  for  39  CFR 
part  3001  continues  to  read  as  follows: 

Authority:  39  U.S.C  404(b).  3603.  3662- 
3624,  3661.  84  Stat.  759-762,  764.  90  Stat. 
1303:  (S  U.S.C  553),  80  Stat.  383. 

Subpart  C — Rules  Applicable  to 
Requests  for  Establishing  or  Changing 
the  Mail  Classification  Schedule 

2.  Appendix  A  to  subpart  C  to  part 
3001  is  amended  by  revising  100.0204, 
100.0214,  100.031,  100.043,  100.047, 
100.100,  200.095,  300.0232,  300.0235 
and  300.0236  to  read  as  follows: 

Appendix  A  to  Subpart  C — Postal  Service 
Rates  and  Charges 

100.0204    Pre-barcoded  Presorted  Mail 

Pre-l>arcoded  presorted  mail  is  First-Class 
Mail  presented  in  mailings  of  500  or  more 
pieces  presorted  to  three-  or  five-digit  ZIP 
Codes  or  both,  which  bears  a  barcode 
representing  not  more  than  11  digits  (not 
including  "correction"  digits)  as  prescribed 
by  the  Postal  Service,  which  meets  the 
machinabiiity,  addressing,  and  barcoding 
specifications  and  other  preparation 
requirements  prescribed  by  the  Postal 
Service,  and  which  meets  the  preparation 
requirements  in  section  100.047. 


100.0214    Pre-barcoded  Bate  Category  Post 
Cards 

A  pre-barcoded  rate  category  post  card  is 
a  privately  printed  mailing  card  for  the 
transmission  of  messages  which  meets  the 
eligibility  and  preparation  requirements  in 
sections  100.0211b,  100.043.  and  100.047. 

a.  Double  post  cards  may  be  mailed  at  the 
pre-t)arcodea  rale  for  post  cards.  A  double 
(KWt  card  consists  of  two  attached  cards,  one 
of  which  may  be  detached  by  the  receiver 
and  returned  by  mail  as  a  single  post  card. 

b.  Pre-barcoded  rate  category  post  cards 
must: 

i.  Bear  a  barcode  representing  not  more 
than  1 1  digits  (not  including  "correction" 
digits)  as  prescribed  by  the  Postal  Service. 

ii.  Be  presented  in  mailings  of  500  or  more 
pieces. 

iii.  Meet  machinabiiity  criteria  as 
prescribed  by  the  Postal  Service  but  may  not 
exceed  any  of  the  following  dimensions: 

(1)  length  not  greater  than  6  inches: 

(2)  Width  not  greater  than  4-1/4  inches;  or, 

(3)  Thickness  not  greater  than  0.0095  inch 
and  uniform. 

iv.  Meet  addressing  specifications  for 
applicable  mail  processing  equipment  as 
prescribed  by  the  Postal  Service. 

v.  Meet  barcoding  specifications  and  other 
preparation  requirements  prescribed  by  the 
Postal  Service. 


vi.  Have  postage  paid  in  a  manner  not 
requiring  cancellation. 

100.031    Cards  exceeding  the  maximum 
post  card  dimensions  set  forth  in  section 
100.021c  or  100.0211b  or  section  100.0214 
for  ZlP'f4  and  pre-barcoded  rate  category 
cards  may  be  mailed  only  under  sections 
100.020, 100.0201. 100.0203,  and  100.0204, 
as  appropriate. 
•         •         •         •         • 

100.043    Postal  and  post  cards,  including 
ZIP'f4  and  pre-barcoded  rate  category  post 
cards,  with  any  of  the  following  four 
characteristics  are  not  mailable  unless 
prepared  as  prescribed  by  the  Postal  Service: 

a.  Numbers  or  letters  unrelated  to  postal 
purposes  appearing  on  the  address  side  of  the 
card; 

b.  Punched  holes: 

c.  Vertical  tearing  guide: 

d.  An  address  portion  which  is  smaller 
than  the  remainder  of  the  card. 


100.047    Pieces  mailed  under  sections 
100.0201.  100.0202.  100.0203,  100.0204. 
100.0205.  100.0206.  100.0211.  and  100.023 
must  be  prepared  as  follows: 

a.  All  pieces  in  a  mailing  must  be 
presented  in  a  manner  specified  by  the  Postal 
Service. 

b.  All  pieces  in  a  mailing  must  bear 
markings  as  required  by  the  Postal  Service. 

c.  Pieces  not  within  the  same  postage 
increment  may  be  mailed  at  ZlP-t^  rate 
category  or  pre-barcoded  presorted  mail  rates 
or  presorted  pre-barcoded  flat  rates  only 
when  specific  methods  approved  by  the 
Postal  Service  for  as<:ertaining  and  verifying 
postage  are  followed. 

d.  Pieces  mailed  at  presorted  ZI.''-f4  rate 
category  or  pre-barcoded  presorted  mail  rates 
or  presorted  pre-barcoded  fiat  rates  must  be 
properly  prepared  and  presorted  as 
prescribed  by  the  Postal  Service. 

100.100    A  presorted  mailing  fee  as  set 
forth  in  Rate  Schedule  1000  must  be  paid 
once  each  year  at  each  office  of  mailing  by 
Ely  person  who  mails  presorted  mail, 
including  presorted  Z]P'f4  rate  category  mail 
und  pre-barcoded  presorted  mail. 
•         •         •         •         • 

200.095    Copies  of  any  automation 
compatible  second-class  mail  which  bear  a 
proper  ZIP-f4  code,  or  which  bear  a  barcode 
representing  not  more  than  11  digits  (not 
including  "correction"  digits)  as  prescribed 
by  the  Postal  Service,  and  which  meet  the 
machinabiiity,  addressing,  and  barcoding 
specifications  and  other  preparation 
requirements  prescribed  by  the  Postal  Service 
qualify  for  the  applicable  ZIP-t-4  or  pre- 
barcoding  discounts  as  set  forth  in  Rate 
Schedules  200,  201,  202.  and  203. 


300.0232    Basic  Soribtion.  Pre-barcoded 
Mail.  Basic  sortation  pre-barcoded  mail  is 
mail  mailed  under  section  300.0230  which 
bears  a  barcode  representing  not  more  than 
11  digits  (not  including  "correction"  digits) 
as  prescribed  by  the  Postal  Service,  and 
which  meets  the  machinabiiity,  addressing, 
and  barcoding  specifications  and  other 
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preparation  requirements  prescribed  by  the 
Postal  Service. 

•         •         *         • 

300.0235  Three-Digit  Presort  Level.  Pre- 
ircoded  Mail.  Three-digit  presort  level,  pre- 

barcoded  mail  is  mail  mailed  under  section 
300.0233  which  is  presorted  to  three  digits, 
which  bears  a  barcode  representing  not  more 
than  11  digits  (not  including  "correction" 
digits)  as  prescribed  by  the  Postal  Service, 
and  which  meets  the  machinability. 
addressing,  and  barcoding  specifications  and 
other  preparation  requirements  prescribed  by 
the  Postal  Service. 
•         •         •  •         • 

300.0236  Five-Digit  Presort  Level,  Pre- 
barcoded  Mail.  Five-digit  presort  level,  pre- 
barcoded  mail  is  mail  mailed  under  section 
300.0233  which  is  presorted  to  five  digits, 
which  bears  a  barcode  representing  not  more 
than  11  digits  (not  including  "correction" 
digits)  as  prescribed  by  the  Postal  Service, 
and  which  meets  the  machinability, 
addressing,  and  barcoding  sp>ecifications,  and 
other  preparation  requirements  prescribed  by 
the  Postal  Service. 

j    Issued  by  the  Commission  on  October  18, 
1993. 

C3iuies  L.  Clapp, 

Secretary. 

jFRDoc.  93-25964  Filed  10-21-93:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[OH-43-1-6911;  FRL-4784-«] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

agency:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

StiMMARY:  The  United  States 
Environmental  Protection  Agency  (EPA) 
is  approving  and  disapproving  specific 
portions  of  a  requested  site-specific 
State  Implementation  Plan  (SIP) 
revision  to  Ohio's  ozone  SIP  for  the 
Columbus  Coated  Fabrics  (CCF)  facility 
in  Franklin  County.  Ohio.  The  EPA's 
action  responds  to  a  revision  request 
which  was  submitted  by  the  State  to 
satisfy  the  requirements  of  the  Clean  Air 
Act.  At  the  time  of  application  to  the 
State,  Franklin  County  was  designated 
as  a  nonattainment  area  for  ozone. 
Franklin  County  was  redesignated  as  an 
attainment  area  effective  December  12. 
1985,  and  remained  in  attainment  until 
January  6. 1992.  when  it  was 
redesignated  as  marginal  nonattainment 
for  ozone.  The  revision  request  is  for  an 
extended  compliance  schedule  and  an 
alternative  emission  reduction  plan 
(bubble)  with  monthly  averaging  for  15 


vinyl  coating  lines,  and  a  permanent 
relaxation  from  Ohio's  Rule  3745-21- 
09(H)  for  11  U-frame  vinyl  coating  lines 
at  the  CCF  facility.  In  this  action,  the 
EPA  is  disapproving  the  revision  for  the 
15  vinyl  coating  lines  from  the  initial 
compliance  date.  April  1. 1982,  until 
December  12, 1985,  and  from  January  6. 
1992,  on,  because  the  revision  does  not 
meet  the  requirements  of  EPA's 
compliance  date  extension  policy  and 
averaging  time  policy  for  nonattainment 
areas.  The  EPA  is  approving  the  revision 
for  the  15  vinyl  coating  lines  from 
December  12. 1985.  to  January  6. 1992. 
because  it  does  meet  the  requirements  of 
EPA's  emissions  trading  policy  for 
attainment  areas.  Finally,  the  EPA  is 
approving  the  relaxation  for  the  11  U- 
frame  vinyl  coating  lines  as  ahemative 
reasonably  available  control  technology 
(RACT).  ftx)m  April  1, 1982.  to  January 
6. 1992.  The  EPA  is  disapproving  the 
revision  for  the  SIP  relaxation  from 
January  6, 1992,  on  because  relaxation 
from  SIP  requirements  in  an  ozone 
nonattainment  area  is  prohibited  by  the 
Clean  Air  Act  as  amended  in  1990 
(CAA). 

EFFECTIVE  DATE:  This  Bnal  rulemaking 
becomes  eR'ective  on  November  22, 
1993. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Bonnie  ).  Bush,  Air  Enforcement 
Branch.  Regulation  Development 
Section  (AE-17J),  U.S.  Environmental 
Protection  Agency,  Region  V,  Chicago, 
Illinois  60604.  (312)  353-6684. 

SUPPLEMENTARY  INFORMATION: 

I.  Summary  of  State  Submittal 

On  June  24, 1985.  the  Ohio 
Environmental  Protection  Agency 
(OEPA)  submitted  to  the  EPA  a  request 
to  revise  Ohio's  ozone  SIP  for  the 
Columbus  Coated  Fabrics  (CCF)  facility 
located  in  Columbus,  Ohio.  This 
revision  request  was  for  a  compliance 
date  extension  and  a  volatile  organic 
compound  (VOC)  bubble  with  monthly 
averaging  for  15  vinyl  coating  lines  and 
a  permanent  SIP  relaxation  for  11  "U- 
frame"  vinyl  coating  lines.  CCF  is 
located  in  Franklin  County,  currently 
classified  as  a  marginal  nonattainment 
area  for  ozone.  In  1982.  when  CCF  first 
applied  to  the  OEPA  for  the  revision. 
Franklin  County  was  classified  as  a 
nonattainment  area  for  ozone.  Franklin 
County  was  redesignated  as  an 
attainment  area  for  ozone  e£fective 
December  12. 1985.  and  remained  in 
attainment  status  imtil  it  was 
redesignated  to  its  current 
nonattainment  status  effective  January 
6. 1992. 

On  April  12, 1993,  the  EPA  published 
a  Notice  of  Proposed  Rulemaking  (58  FR 


19075)  approving  and  disapproving 
specific  portions  of  the  requested 
revision,  based  on  the  ozone  designation 
of  Franklin  County.  The  public 
comment  period  was  open  through  May 
12. 1993.  The  only  comments  on  the 
prop>osed  rulemaking  were  received 
from  the  law  firm  of  Sidley  It  Austin, 
attorneys  for  CCF.  The  first  comments 
were  received  on  May  12. 1993.  along 
with  a  request  for  extension  of  the 
public  comment  period.  A  30-day 
extension  was  granted,  closing  on  June 
14. 1993.  On  June  30. 1993.  Sidley  & 
Austin  contacted  the  EPA  by  telephone 
and  requested  another  extension 
because  they  felt  that  they  received 
notice  of  the  first  extension  too  late  to 
adequately  prepare  data  to  support  their 
initial  comments.  The  EPA  agreed  to 
consider  any  data  or  comments  received 
by  July  6, 1993.  and  further  data  and 
comments  were  received  from  Sidley  & 
Austin  on  July  6. 1993. 

IL  Public  Conunent/EPA  Response 

The  following  evaluation  summarizes 
the  EPA's  proposed  action  on  each 
portion  of  the  requested  revisions, 
Sidley  k  Austin's  comments  on  the 
proposed  actions,  and  the  EPA's 
responses  to  the  comments.  A  more 
detailed  discussion  of  the  State 
submittal  and  the  rationale  for  the  EPA's 
proposed  actions  based  on  the  CAA  and 
EPA  policy  appears  in  EPA  technical 
support  documents  dated  August  29, 
1984;  November  29, 1985;  January  10. 
1986;  October  29. 1986;  and  June  15. 
1992. 

A.  Compliance  Date  Extension  Bequest 

1.  Proposed  Action 

A  compliance  date  extension  to 
December  31,  1985,  was  requested  for 
both  the  3  lines  complying  by  add-on 
controls  and  the  12  remaining  lines.  The 
State  did  not  adequately  research  the 
compliance  status  of  other  similar 
sources  to  determine  if  achieving 
compliance  by  the  original  deadline  was 
reasonable,  as  required  by  EPA's. 
Compliance  Date  Extension  Poliqr  (53 
FR  45103).  Therefore,  the  revision  for  a 
compliance  date  extension  for  the  IS 
vinyl  coating  lines  was  proposed  for 
disapproval  for  the  timeframe  that 
Franklin  County  was  designated 
nonattainment. 

2.  Comments  on  Proposed  Disapproval 
and  EPA  Response 

a.  Comment  1.  The  EPA's  Compliance 
Date  Extension  Policy  provides  that 
"reasonable  efforts  to  determine  and 
adequately  document  the  availability  of 
complying  coatings  or  other  kinds  of 
control"  include  not  only  researching 
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similar  facilities  in  the  State,  but  also 
consulting  the  EPA  or  other  States  for 
information  and  contacting  suppliers 
available  to  the  source.  The  purpose  of 
these  requirements  is  to  ensure  that  a 
source  is  attempting  to  comply.  There  is 
ample  evidence  in  the  file  already  that 
(XF  has  attempted  to  comply,  so 
approval  of  the  compliance  date 
extension  is  required  by  law. 

b.  EPA  response.  The  purpose  of  the 
Compliance  Date  Extension  Policy  is  to 
ensure:  (1)  that  an  "extension  will  not 
interfere  with  timely  attainment  •  •   • 
and  maintenance  of  the  ozone  standard, 
and  where  relevant,  'reasonable  further 
progress'  (RFP)  towards  timely 
attainment."  and  (2)  that  an  extension  is 
"consistent  with  the  requirement  that 
nonattainment  area  SIPs  provide  for 
'implementation  of  all  reasonably 
available  control  measures  as 
expeditiously  as  practicable' *  *   *." 
While  the  EPA  believes  that  item  (1) 
above  was  satisHed  by  the  State 
submittal,  item  (2)  calls  for  an  adequate 
assessment  of  reasonably  available 
control  measures,  including  the  research 
described  in  Comment  1. 
Notwithstanding  the  good  intentions  of 
CCF,  there  is  nothing  in  the  State 
submittal  that  indicates  that  the  State 
made  an  e^ort  to  contact  other  States, 
the  EPA.  or  coating  and  control 
equipment  suppliers  available  to  CCF 
for  information  on  complying  coatings 
or  other  kinds  of  control:  therefore,  an 
adequate  assessment  of  reasonably 
available  control  measures  was  not  . 
p)erformed.  and  the  Compliance  Date 
Extension  Policy  has  not  been  satisfied. 

B.  Bubble  Request 

1 .  Proposed  Action 

A  bubble  was  requested  for  12  of  the 
15  vinyl  coating  lines.  The  EPA 
determined  that  the  requested  revision 
is  consistent  with  the  bubble  principles 
contained  in  the  EPA's  Emissions 
Trading  Policy  Statement  (ETPS)  both 
for  the  periods  when  Franklin  County 
was  designated  nonattainment  for  ozone 
and  when  it  was  designated  attainment. 
However,  compliance  with  the 
requested  bubble  is  based  on  monthly 
averaging  for  the  12  lines,  and  ahhough 
the  revision  conforms  to  the  ETPS.  it 
does  not  conform  to  EPA's  Long-Term 
Averaging  Time  Policy  or  to  the 
Compliance  Date  Extension  Policy,  as 
they  apply  to  nonattainment  areas.  The 
monthly  averaging  time  and  compliance 
date  extension  requests  are  not 
separable  from  the  bubble  request,  and, 
therefore,  the  bubble  was  proposed  for 
disapproval  for  the  periods  when 
Franklin  County  is/was  designated 
nonattainment. 


2.  Comments  on  Proposed  Disapproval 
and  EPA  Response 

a.  Comment  1.  CCF  needs  monthly 
averaging  because  its  products  require  a 
variety  of  coatings  with  different  VOC 
contents.  CCF  currently  has  no  data  for 
the  early  1980's.  but  the  facts  regarding 
its  operations  during  the  1980's  suppwrt 
the  use  of  monthly  averaging,  including 
the  fact  that  coatings  being  used  now 
have  lower  solvent  content  than 
coatings  that  were  used  in  the  early 
1980's,  and  that  in  the  early  1980's.  only 
16%  of  CCF's  bubble  sources  used 
water-based  coatings,  whereas  40% 
used  water-based  coatings  from  1989  to 

1991.  For  these  reasons,  CCF  believes 
that  data  from  the  early  1980's,  if 
available,  would  have  shown  monthly 
averaging  to  be  the  shortest  practicable 
averaging  period. 

b.  EPA  Response.  The  use  of  a  variety 
of  coatings  with  different  VCXD  contents 
is  a  common  practice  in  coating 
industries,  and  this  alone  does  not 
justify  extended  averaging.  Neither  the 
submittal  nor  the  comments  contain 
data  that  demonstrate  that  CCF  is  in  a 
situation  unique  among  coating 
operations,  which  would  support 
monthly  averaging.  Appropriate  support 
of  monthly  averaging  must  include  data 
which  reflect  operating  conditions 
during  Franklin  County's  nonattainment 
periods,  i.e.,  from  April  1, 1982,  until 
December  12. 1985.  and  from  January  6. 

1992,  on.  The  commenter  has  stated  that 
no  data  are  available  from  the  early 
1980's.  However,  an  accurate  picture  of 
the  current  operations  is  more  relevant. 
The  raw  data  submitted  during  the 
public  comment  period  are  from  1989 
through  1991:  no  1992  data  were 
submitted,  and  no  explanation  was 
given  for  such  non-submittal.  Therefore, 
while  the  1989-1991  data  may  well 
reflect  operating  conditions  after 
January  6. 1992,  documentation  of  such 
conditions  is  necessary  (e.g.,  production 
data  or  a  detailed  description  of  the 
bubble  sources  in  operation,  past  and 
present).  In  addition,  the  raw  data 
submitted  do  not  appear  sufficient  to 
allow  a  meaningful  analysis:  There  are 
no  legends  with  the  tables  defining  the 
column  headings,  and  there  is  no 
information  relating  the  coatings  used  to 
the  individual  bubble  sources.  It  is  the 
responsibility  of  the  commenter  to 
provide  a  coherent  analysis  of  the  data. 

Adequate  documentation  supporting 
any  extended  averaging  time  would 
demonstrate  the  necessity  of  the 
requested  averaging  time  and  the 
infeasibility  of  a  shorter  time-frame.  An 
acceptable  demonstration  of  the 
infeasibility  of  anything  less  than  a  30 
day  averaging  time  might  include 


calculations  of  29  day  averages  over  2 
years  which  are  representative  of 
operations  during  the  nonattainment 
periods,  that  show  an  inability  to 
comply  with  RACT  using  29  day 
averaging.  These  calculations  would  be 
accompanied  by  a  description  of  the 
changes  in  coating  usage  that  would  be 
necessary  to  bring  the  29  day  average 
within  acceptable  RACT  limits  and  an 
explanation  of  the  infeasibility  of  such 
changes.  An  acceptable  demonstration 
must  also  include  verification  that 
coatings  with  the  lowest  feasible  VOC 
content  are  being  used. 

Regarding  the  changes  in  VOC  content 
of  the  coatings  used  at  CCF  since 
application  for  the  bubble,  the  trend  in 
coating  technology  has  been  toward 
water-based  and  high  solids  coatings. 
Neither  the  submittal  nor  the  comments 
demonstrate  a  relationship  between  the 
fact  that  CCF  has  kept  current  with 
coating  technology  and  a  need  for 
monthly  averaging. 

c.  Comment  2.  Upon  review  of  the 
1989  to  1991  data,  CCF  has  determined 
that  the  data  support  a  minimum  10  day 
averaging  time,  and  the  data  reflect 
current  operating  conditions.  CCF 
would  accept  approval  of  the  bubble 
with  the  condition  of  a  10  day  averaging 
time.  The  holding  in  Bethlehem  Steel 
Corp.  V.  Gorsucb.  742  F.2d  1028  (7th 
Cir.  1984).  does  not  prevent  the  EPA 
from  approving  the  bubble  on  the 
condition  of  establishment  of  a  10  day 
averaging  time  because:  (1)  A  10  day 
average  is  not  more  stringent  than  the 
original  SIP  requirement  of  daily 
averaging.  (2)  if  the  EPA  can  approve 
part  of  a  SIP  revision  request  to  prevent 
weakening  of  the  SIP.  surely  it  can 
conditionally  approve  part  of  a  revision 
request  to  decrease  weakening  of  the  SIP 
that  would  be  caused  by  the  revision.  (3) 
even  if  10  day  averaging  is  more 
stringent,  there  is  no  tangible  effect  on 
CCF,  (4)  with  a  conditional  approval, 
the  EPA  is  not  revising  the  SIP,  but 
merely  stating  conditions,  and  the 
OEPA  would  actually  revise  the  SIP, 
and  (5)  CCF  does  not  object  to  a  10  day 
averaging  time,  and  CCF  believes  that 
the  OEPA  would  not  object  to  it. 

d.  EPA  response.  The  SIP  revision 
submitted  by  the  OEPA  requests 
monthly  averaging,  which  the  EPA 
recommends  for  disapproval  as 
discussed  above  in  the  response  to 
Comment  1.  Under  section  110(k)(4)  of 
the  CAA.  the  EPA  cannot  conditionally 
approve  an  alternate,  hypothetical 
revision  that  the  State  has  made  no 
commitment  to  adopt.  If  the  OEPA  were 
to  submit  a  SIP  revision  request  for  10 
day  averaging,  including  adequate  and 
appropriate  data  (see  EPA  Response  to 
Comment  1)  supporting  10  day 
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averaging,  the  EPA  would  give  such  a 
request  a  full  review.  Regarding  the 
comments  on  the  Bethlehem  Steel 
holding,  the  EPA  agrees  that  the 
Bethlehem  Steel  case  may  not  be  an 
impediment  to  approval  of  a  10  day 
averaging  time,  but  Bethlehem  Steel 
does  not  authorize  the  EPA  to  create  and 
approve  substitute  provisions  that  are 
not  contained  in  the  State's  submittal. 
Therefore,  the  Bethlehem  Steel  issues 
raised  by  the  commenter  do  not  support 
approval  of  the  State's  request,  since,  as 
stated  above,  there  is  no  SIP  revision 
request  for  10  day  averaging  before  the 
EPA. 

e.  Comment  3.  The  bubble  is  not 
dependent  on  the  request  for  extension 
of  the  compliance  date,  but  CCF  will 
consider  withdrawing  the  request  for 
the  compliance  date  extension  if  the 
EPA  would  then  approve  the  bubble. 

/.  EPA  response.  The  State  submittal 
states  that  the  bubble  sources  are  to  be 
in  compliance  with  the  requested 
bubble  by  December  31,  1985,  which  is 
an  extension  of  the  compliance  date; 
therefore,  while  the  bubble  request  may 
not  be  "dependent"  on  the  request  for 
a  compliance  date  extension,  the 
extension  request  is  certainly  part  of  the 
bubble  request.  The  OEPA  may 
withdraw  the  request  for  the  compliance 
date  extension  at  any  time.  Nonetheless, 
if  the  compliance  date  extension  request 
were  to  be  withdrawn,  the  bubble 
request  is  still  not  approvable  for  the 
nonattainment  time  frames  because  of 
the  issues  relating  to  the  monthly 
averaging  time. 

C.  SIP  Relaxation  Request 

1.  Proposed  Action 

The  request  for  a  permanent  SIP 
relaxation  for  the  11  U-frame  vinyl 
coating  lines  was  proposed  for  approval 
for  the  period  from  April  1,  1982.  to 
January  6,  1992.  However,  the  EPA 
proposed  to  disapprove  this  requested 
revision  as  RACT  from  January  6, 1992, 
on,  because  relaxation  from  the  SIP 
without  offsetting  reductions  in  an 
ozone  nonattainment  area  is  prohibited 
by  the  General  Savings  Clause  of  the 
CAA. 

2.  Comments  on  Proposed  Disapproval 
and  EPA  Response 

a.  Comment  1.  The  EPA,  in  its 
proposed  rulemaking,  concluded  that 
this  relaxation  request  "is  approvable 
few  the  period  between  November  18, 
1983,  (sic]  and  January  6, 1992;" 
therefore,  the  "requirement  in  effect"  on 
November  15,  1990,  is  the  relaxed 
emission  limit,  the  "requirement  in 
effect"  does  not  change  pre-  and  post- 
enactment,  and  there  is  no  "relaxation." 


b.  EPA  response.  Until  the  April  12, 
1993,  Notice  of  Proposed  Rulemaking, 
no  part  of  this  SIP  revision  request  had 
completed  any  portion  of  the  Federal 
rulemaking  process.  Therefore,  as  of 
November  15, 1990,  the  relaxation 
request  was  not  approved,  and  the 
"requirement  in  effect"  (i.e.,  the  limit  in 
the  SIP)  was  (and  is  now)  Ohio 
Administrative  Code  Rule  3745-21- 
09(H),  limiting  the  VOC  content  of  the 
coatings  to  4.8  lb  per  gallon  of  coating. 
Approval  of  a  higher  emission  limit  at 
any  time  after  November  15,  1990, 
would  constitute  a  "relaxaticMi." 

EPA  notes  that,  as  part  of  its  VOC 
RACT  "Catchups"  package  required  by 
the  CAA,  the  OEPA  has  adopted  a  site- 
specific  rule  for  CCF,  which  includes  a 
VOC  content  limit  of  3.2  lb  VOC  per 
gallon  of  coating  for  coatings  used  on  7 
U-frame  vinyl  coating  lines  and  an  in- 
line vinyl  coating  line;  therefore,  6.1  lb 
VOC  per  gallon  of  coating  is  obviously 
not  RACT  for  U-frame  vinyl  coating 
Hnes. 

c.  Comment  2.  There  is  no  evidence 
that  Congress  intended  the  General 
Savings  Clause  to  be  applied 
retroactively  to  approvable  SIP  revision 
requests  submitted  pre-enactment.  The 
disapproval  is  solely  due  to  the  EPA's 
delay  in  acting  on  this  request. 

d.  EPA  response.  The  Er  A  proposed 
to  disapprove  the  relaxation  for  the 
period  from  January  6,  1992,  on,  which 
is  after  November  15, 1990,  the  eff^ective 
date  of  the  General  Savings  Clause. 
Therefore,  the  EPA  is  not  applying  the 
General  Savings  Clause  retroactively. 
See  also  EPA's  Response  to  Comment  1 
above. 

e.  Comment  3.  If  the  EPA  maintains 
that  the  General  Savings  Gause 
prohibits  approval  of  the  relaxation 
request  after  January  6, 1992,  CCF 
requests  the  opf>ortunity  to  demonstrate 
that  the  appropriate  offsets  exist  for 
compliance  with  the  offset  requirements 
of  the  General  Savings  Clause. 

/.  EPA  response.  CCF  has  had  the 
opportunity  to  make  such  a 
demonstration  during  the  initial  public 
comment  period  (April  12,  1993,  to  May 
12, 1993),  during  the  extension  of  the 
public  comment  period  (May  12, 1993 
to  June  14, 1993),  and  during  the  period 
granted  to  CCF's  attorneys,  Sidley  & 
Austin,  for  submittal  of  further  data  for 
the  EPA  consideration  Qune  14, 1993, 
through  July  6, 1993).  Despite  such 
ample  opportunity,  the  EPA  has 
received  no  demonstration  that  the 
offset  provisions  of  the  General  Saving 
Clause  would  be  satisfled  by  the 
requested  revision.  However,  the  OEPA 
can  resubmit  a  SIP  revision  request 
which  includes  a  demonstration  of 
sufficient  offsets. 


nL  Rulemaking  Action 

None  of  the  comments  were  found  to 
justify  changes  from  proposed  to  Final 
action  on  this  SIP  revision  request. 
Accordingly:  (1)  The  requested  revision 
for  the  15  vinyl  coating  lines  (the  bubble 
and  the  compliance  date  extension)  is 
approved  for  the  period  frt)m  December 
12, 1985,  to  January  6,  1992,  because  it 
meets  the  EPA's  emissions  trading 
policy  for  attainment  areas,  and  it  was 
adequately  demonstrated,  using 
methodology  conforming  to  the  EPA 
policy  in  effect  at  that  time,  that 
emissions  allowed  by  this  SIP  revision 
should  not  have  interfered  with 
maintenance  of  the  ozone  standard  in 
Franklin  County;  (2)  the  requested 
revision  for  the  15  vinyl  coating  lines  is 
disapproved  for  the  period  from  April  1, 
1982,  to  December  12, 1985,  and  ftx)m 
January  6, 1992,  on,  because  it  does  not 
meet  the  EPA's  compliance  date 
extension  policy  and  monthly  averaging 
pohcy  for  nonattainment  areas;  and  (3) 
the  requested  revision  for  the  11  U- 
frame  vinyl  coating  lines  (the  SIP 
relaxation)  is  approved  for  the  period 
from  April  1, 1982,  to  January  6, 1992, 
and  disapproved  from  January  6. 1992, 
on,  because  relaxation  from  the  SIP  in 
an  ozone  nonattainment  area  is 
prohibited  by  the  CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  The  EPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  On 
January  6,  1989.  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
&t)m  the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of  2 
years.  The  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
3  SIP  revisions.  OMB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  the  EPA's 
request. 

Under  the  Regulatory  FlexibiHty  Act, 
5  U.S.C  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
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enterprises,  and  govenunent  entities 
with  jijj-isdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Ehctric  Co.  v.  EPA,  427  U.S.  246. 
256-66  (S.CL  1976);  42  U.S.C  section 
7410(a)(2). 

This  disapproval  affects  only  one 
source,  Columbus  Coated  Fabrics. 
Therefore  it  does  not  have  a  si^ficant 
impact  on  a  substantial  number  of  small 
entities.  Furthermore,  as  explained  in 
this  notice,  the  request  does  not  meet 
the  requirements  of  the  CAA  and  EPA 
cannot  approve  the  request  Therefore. 
EPA  has  no  option  but  to  disapprove  the 
submittal. 

The  EPA's  disapproval  of  the  State 
request  tmder  section  110  and 
subchapter  L,  part  D  of  the  CAA  does  not 
affiect  any  existing  requirements 
applicabie  to  small  entities.  Any  pre- 
existing Federal  requirements  remain  in 
place  after  this  disapprovaL  Federal 
disapproval  of  the  State  submittal  does 
not  affect  its  State-enforceability. 
Moreover.  EPA's  disapproval  of  the 
submittal  does  not  impose  any  new 
Federal  requirements.  Therefore.  EPA 
certifies  that  this  disapproval  action 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  it  does  not  remove  existing 
requirements  nor  does  it  impose  any 
new  Federal  requirements. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  (Insert  date  60 
days  htun  pubtication).  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 


The  Agency  has  reviewed  this  request 
for  revision  of  the  federally-approved 
State  Implementation  Plan  for 
conformance  with  the  provisions  of 
Clean  Air  Act  Amendments  of  1990 
enacted  on  November  15.  1990.  The 
Agency  has  determined  that  a  portion  of 
this  action  does  not  conform  with  the 
statute  as  amended  and  must  be 
disapproved.  The  Agency  has  examined 
the  issue  of  whether  this  action  should 
be  reviewed  only  under  the  provisions 
of  the  law  as  it  existed  on  the  date  of 
submittal  to  the  Agency  (i.e.,  prior  to 
November  15, 1990)  and  has  determined 
that  the  Agency  must  apply  the  new  law 
to  this  revision. 

List  of  Subfects  ia  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference,  Ozone, 
Volatile  organic  compounds. 

Note:  Incorporation  by  reference  of  the 
State  linplementation  Plan  for  the  State  of 
Ohio  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1982. 

Dated:  September  22, 1993. 
Devid  A.  UUrich. 
Acting  Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52-{AMENDEO] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

AiitiMriiy:  42  U.S.C  7401-7671q. 

Subpart  KK— Ohio 

2.  Section  S2.1B70  is  amended  by 
adding  paragraph  (c)(94)  as  follows: 

(52.1870    ktonWIcatioe  ol  piaii. 

•        •        •        •        • 

(c)*  •  * 

(94)  On  June  24, 1985,  the  Ohio 
Environmental  Protection  Agency 
submitted  revisions  to  its  02»ne  control 
State  Implementation  Plan  which  would 
establish  a  volatile  organic  compounds 
(VOC)  bubble  and  alternative  VOC 
reasonably  available  control  technology 
for  vinyl  and  U-frame  vinyl  coating 
lines  at  Columbus  Coated  Fabrics  in 
Franklin  County,  Ohio. 

(i)  Incorporation  by  reference. 

(A)  Condition  Number  8  (which 
references  special  Terms  and  Conditions 
Numbers  1  Uirough  7)  within  each  of  15 
State  of  Ohio  Environmental  Protection 
Agency  Permits  and  Variances  to 
Operate  an  Air  Contaminant  Source, 
Application  Numbers  0125040031  KOOl 
through  0125040031  K015  for  Columbus 
Coated  Fabrics.  The  date  of  issuance  is 
November  2, 1983.  These  permits  and 


variances  are  approved  for  the  period 
12/12/85  to  1/6/92. 

(B)  Condition  Number  8  (which 
references  special  Terms  and  Conditions 
Numbers  1  through  4)  %vithin  each  of  11 
State  of  Ohio  Environmental  Protection 
Agency  Variances  to  Operate  an  Air 
Contaminant  Source,  Application 
Numbers  0125040031  K016  through 
0125040031  K026  for  Columbus  Coated 
Fabrics.  The  date  of  issuance  is 
November  2, 1983.  These  variances  are 
approved  for  the  period  4/1/82  to  1/6/ 
92. 

(Q  State  of  Ohio  Environmental 
Protection  Agency  Orders  to  Modify 
Variances  to  Operate  modifying  Special 
Condition  Number  1  of  Ohio 
Environmental  Protection  Agency 
Variances  to  Operate  an  Air 
Contaminant  Source,  Application 
Numbers  0125040031  K016  through 
0125040031  K026  for  Columbus  Coated 
Fabrics.  The  date  of  issuance  is  May  21, 
1985.  These  orders  are  approved  for  the 
period  4/1/82  to  1/6/92. 

[FR  Doc.  93-26018  Filed  10-21-93;  8:45  ami 
BiLuwa  coot  eiio  w  i»      » 


40  CFR  Part  52 
pCV-065-MIS;  Fni.-4784^ 

Approval  and  Promutgation  of 
Implementation  Plans  Kentucky: 
Approval  of  Revisions  to  the  Jefferson 
County  Portion  of  the  State 
Implenwntation  Plan  Regulating 
Volatile  Organic  Compounds 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  On  February  12, 1992,  the 
Commonwealth  of  Kentucky,  through 
the  Natural  Resources  and 
Environmental  Protection  Cabinet, 
submitted  revisions  to  its  State 
Implementation  Plan  (SIP),  The 
submittal  included  revisions  to 
Appendix  N  of  the  Kentucky  SIP, 
relating  to  the  control  of  Volatile 
Organic  Compounds  (VOCs)  in  Jefferson 
County.  The  revisions  corrected  most  of 
the  deficiencies  between  EPA's 
requirements  and  the  Commonwealth's 
SIP  or  pending  SIP  submittal.  These 
deficiencies  were  identified  in  the 
November  9, 1987,  letter  from  Winston 
A.  Smith,  Director  of  Air.  Pesticides  & 
Toxics  Management  Division,  to  Robert 
T.  Offutt,  Secretary-Treasurer,  Jefferson 
County  Air  Pollution  Control  District 
Subsequently,  the  SIP  call  letter  for 
ozone  from  Greer  C.  Tidwell,  the  EPA 
Regional  Administrator,  to  Governor 
Wallace  G.  Wilkinson  on  May  26, 1988. 
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required  the  Commonwealth  to  correct 
these  denciencies. 
EFFECTIVE  DATE:  This  action  will  be 
effective  December  20. 1993.  Unless 
notice  is  received  by  November  22,  1993 
that  someone  wishes  to  submit  adverse 
or  critical  comments.  If  the  effective 
date  is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  material 
submitted  by  the  Commonwealth  of 
Kentucky  may  be  examined  during 
normal  business  hours  at  the  following 
locations: 

iBnvironmentai  Protection  Agency,  Attn:  Jerry 
Kurtzweg.  ANR  443,  401  M  .Street.  SW.. 
Washington,  DC  20460. 

I^ion  IV  Air  Programs  Branch. 
Environmental  Protection  Agency.  345 
Courtland  Street.  Atlanta.  Georgia  30365. 

■^vision  for  Air  Quality.  Department  for 
Environmental  Protection.  Natural 
Resources  and  Environmental  Protection 
Cabinet.  316  St.  Clair  Mall.  Frankfort. 
Kentucky  40601. 

¥OR  FURTHER  INFORMATION  CONTACT: 
Scott  Southwick  of  the  EPA  Region  IV 
Air  Programs  Branch  at  (404)  347-2864. 
SUPPLEMENTARY  INFORMATION:  On  March 
3,  1978  (43  FR  8962),  EPA  designated 
Jefferson  County,  Kentucky,  as 
nonattainment  for  ozone.  The 
Commonwealth  was  subsequently 
required  to  revise  its  ozone  SIP  for 
Jefferson  County.  Kentucky  officially 
submitted  Appendix  N,  the  portion  of 
the  SIP  for  Jefferson  County,  to  the  EPA 
on  June  6,  1979.  On  January  25, 1980, 
the  EPA  announced  final  approval  of 
khe  Kentucky  ozone  SIP. 

The  approved  control  strategy  did  not 
result  in  attainment  of  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone  by  December  31, 1987. 
Consequently,  Greer  C.  Tidwell,  Region 
IV  Regional  Administrator,  sent  a  letter 
to  Wallace  G.  Wilkinson,  Governor  of 
Kentucky,  on  May  26. 1988.  This  letter, 
pursuant  to  section  110(a)(2)(H)  of  the 
1977  Clean  Air  Act,  notified  Kentucky 
that  the  SIP  was  substantially 
inadequate  to  achieve  the  NAAQS  for 
nzone  in  Jefferson  County  and  called 
Upon  the  Commonwealth  to  revise  the 
SIP.  The  Clean  Air  Act  (CAA)  was 
amended  on  November  15, 1990,  Public 
Law  101-549,  104  Stat.  2399,  codified  at 
42  U.S.C.  7401-7671q.  In  amended 
section  182(a)(2)(A),  Congress 
statutorily  adopted  the  requirement  that 
ozone  nonattainment  areas  fix  their 
deficient  Reasonably  Available  Control 
Technology  (RACT)  rules  for  ozone. 
Areas  designated  nonattainment  before 
amendment  of  the  CAA  and  which 
retained  that  designation  and  were 
classified  as  marginal  or  above  as  of 
enactment  are  required  to  meet  the 


RACT  fix-ups  requirement.  Under 
section  182(a)(2)(A).  those  areas  were 
required  by  May  15,  1991,  to  correct 
RACT  regulations  as  required  under  pre- 
amendment  guidance.'  The  SIP  call 
letters  interpreted  that  guidance  and 
indicated  corrections  necessary  for 
specific  nonattainment  areas.  The 
Jefferson  County  nonattainment  area  is 
classified  as  moderate.^  Therefore,  this 
area  is  subject  to  the  RACT  fix-up 
requirement  and  the  May  15, 1991, 
deadline. 

Kentucky  failed  to  meet  the  May  15, 
1991,  deadline  date  and  EPA  notified 
the  Commonwealth  on  June  25, 1991, 
that  a  finding  of  failure  to  submit  had 
been  made.  This  finding  of  failure  to 
submit  was  published  (56  FR  54554) 
October  22, 1991.  The  finding  triggered 
the  18-month  time  clock  for  mandatory 
application  of  sanctions  under  section 
179(a),  the  Administrator's  discretionary 
authority  to  impose  sanctions  under 
section  llO(m).  and  the  2-year  time 
clock  for  promulgation  of  Federal  VOC 
regulations  for  these  areas  as  required 
by  section  110(c)(1).  The  18-month 
period  prior  to  application  of  mandatory 
sanctions  ended  on  April  22,  1993. 

The  Commonwealth  submitted  SIP 
revisions  to  EPA  on  February  12, 1992, 
meeting  most  of  the  RACT  fix-up 
requirements.  Based  on  the  following 
analysis.  EPA  is  approving  these 
submitted  revisions  to  Appendix  N  of 
the  Kentucky  SIP.  On  March  4.  1993, 
Kentucky  submitted  SIP  revisions 
which  addressed  the  remaining  RACT 
fix-up  deficiencies  other  than  emissions 
trading.  This  submittal  stop[}ed  the  18- 
month  sanctions  clock  and  the  revisions 
will  be  addressed  under  a  separate     _ 
Federal  Register  notice. 

"Coating  Line" — The  definition  has 
been  revised  to  clarify  that  coating  lines 
without  an  oven  and/or  flashoff  area  are 
included.  Additionally,  definition  2.4.7 
viii  and  2.4.7  ix  have  been  removed 
because  a  compliance  section  has  been 
added  within  regulations  that  contained 
this  definition.  This  definition  has  been 
revised  within  the  following 
regulations: 


'  Among  other  things,  the  pre-amendment 
guidance  consists  of  the  VOC  RACT  portions  of  the 
Post-B7  policy.  52  FR  45044  (Nov.  24.  1987):  the 
Bluebook.  "Issues  Relating  to  VOC  Regulation 
Cutpoints.  DePiciencies  and  Deviations. 
Clariftcation  to  Appendix  D  of  November  24.  1987 
Federal  Register  Notice"  (of  which  notice  of 
availability  was  published  in  the  FedarmI  Register 
on  May  25. 1988):  and  the  existing  Control 
Technology  Guidelines  (CTGs). 

2  Jefferson  County  retained  its  deslgiution  of 
nonattainment  and  was  classified  by  operation  of 
law  pursuant  to  sections  107(d)  and  181(a)  upon 
enactment  of  the  Amendments.  56  FR  56694 
(November  6.  1991). 


6.16    Standard  of  Performance  for 

Existing  Large  Appliance  Surface 

Coating  Operations; 
6.19    Standard  of  Performance  for 

Existing  Metal  Furniture  Surface 

Coating  Operations: 

6.30  Standard  of  Performance  for 
Existing  Factory  Surface  Coating 
Operations  of  Flat  Wood  Paneling; 

6.31  Standard  of  Performance  for 
Existing  Miscellaneous  Metal  Parts 
and  Products  Surface  Coating 
Operations; 

6.35    Standard  of  Performance  for 

Existing  Fabric,  Vinyl  and  Paper 

Surface  Coating  Operations; 
7.16    Standard  of  Performance  for  New 

Large  Appliance  Surface  Coating 

Operations; 
7.19    Standard  of  Performance  for  New 

Metal  Furniture  Surface  Coating 

Operations: 
7.52    Standard  of  Performance  for  New 

Fabric,  Vinyl  and  Paper  Surface 

Coating  Operations; 

7.58  Standard  of  Performance  for  New 
Factory  Surface  Coating  Operations 
of  Flat  Wood  Paneling; 

7.59  Standard  of  Performance  for  New 
Miscellaneous  Metal  Parts  and 
Products  Surface  Coating 
Operations. 

"True  Vapor  Pressure" — The  revised 
definition  s(>ecifies  true  vapor  pressure 
to  be  determined  in  accordance  with  the 
method  described  in  the  American 
Petroleum  Institute  Bulletin  2517, 
"Evaporation  Loss  from  Floating  Roof 
Tanks,"  Second  Edition,  February  1990. 
This  definition  has  been  revised  within 
the  following  regulations: 
6.13    Standard  of  Performance  for 

Existing  Storage  Vessels  for  Volatile 

Organic  Compounds; 
7.12    Standards  of  Performance  for 

New  Storage  Vessels  for  Volatile 

Organic  Compounds. 
Applicability — The  applicability 
requirements  have  been  revised  to  state, 
"Any  source  that  is  ever  subject  to  the 
provisions  of  this  regulation  will  always 
be  subject  to  these  provisions,  unless 
the  source  changes  its  process  to  one  not 
covered  by  this  regulation."  The 
revision  of  Section  1.0  Applicability, 
has  been  incorporated  within  the 
following  regulations: 
6.13,  6.16,  6.19,  6.30,  6.31,  6.35,  7.12. 

7.16,7.19.  7.52.7.58,7.59; 
6.12    Standard  of  Performance  for 

Existing  Asphalt  Paving  Operations; 
6.18    Standards  of  Performance  for 

Existing  Solvent  Metal  Cleaning 

Equipment: 
6.23    Standard  of  Performance  for 

Existing  Dry  Cleaning  Facilities: 
6.29    Standard  of  Performance  for 

Existing  Graphic  Arts  Facilities 
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Using  Rotogravure  and 
Flexography: 

6.33  Standard  of  Performance  for 
Existing  Synthesized 
Fhannaoeutical  Product 
Manufacturiog  Operations: 

6.34  Standardof  Parfofnance  for 
Existing  Pneumatic  Rubber  Tire 
Manufacturing  Plants; 

7.11    Standard  of  Performanre  for  New 

Asphalt  Paving  Operations: 
7.18    Standards  of  Performance  for 

New  Solvent  Metal  Cleaning 

Equipment: 
7.23    Standard  of  Performance  for  New 

Perrfaloroethylene  Dry  Cleaning 

Facilities: 
7.57    Standard  of  Performance  for  New 

Graphic  Arts  Facilities  Using 

Rotogravure  and  Flexography: 

7.60  Standard  of  Performance  for  New 
Synthesized  P.harmaceutical 
Product  Manufacturing  Operations: 

7.61  Standard  of  Perfonnance  for  New 
Pneumatic  Rubber  Tire 
Manufacturing  Plants. 

Compliance — ^The  compliance  section 
for  the  following  regulations  has  been 
revised  to  state  that  EPA  Reference 
Method  24  shall  be  the  method  for 
determining  the  amount  of  VOCs  in 
coatings: 

6.16. 6.19. 6.30. 6.31.  6.35. 7.16,  7.19, 
7.52.  7.58.  7.59. 

The  compliance  section  for  the 
following  regulations  has  been  revised 
to  state  that  the  VOC  content  and 
density  of  rotogravure  publication  inks 
shall  be  determined  by  EPA  Reference 
Method  24A: 

6.29.  6.30.  7.57. 

The  compliance  section  for  the 
following  regulations  has  been  revised 
to  state  that  control  system  capture 
efficiency  shall  be  measured  according 
to  methods  specified  in  Regulation  1.05. 
Section  2: 

6.16. 6.19. 6.29.  6.31. 6.35.  7.16.  7.19, 
7.52.  7.57.  7.59. 

The  compliance  section  for  the 
following  regulations  has  been  revised 
to  state  that  the  following  methods  of 
analysis  have  been  deleted:  (i)  ASTM  D 
1644-75  Method  A.  (ii)  ASTM  D  1465- 
60(74).  (iii)  ASTM  D  2369-73.  and  (iv) 
Federal  Standard  141  a.  Method  4082.1. 
This  revision  of  Section  4.0  Compliance. 
has  been  incorporated  within  the 
following  regulations:  6.16. 6.19.  6.29. 
6.30.6.31.6.35. 

Exemptions — The  calculation  to 
compute  the  Daily-Weighted  Average 
VOC  Content  was  added  to  the 
exemption  section.  Also.  Umguage  was 
added  stating  that  no  surface  coating 
line  shall  operate  when  the  Daily- 
Weighted  Average  VOC  Content  exceeds 


emission  limits.  These  changes  are  in 
the  following  regulations: 
6.16.  8.19.  6.30.  6.31. 6.3S.  7.16.  7.19. 
7.52.  7.58.  7.S9. 
Recordkeeping  Requirements — This 
new  section  details  all  recordkeeping 
required  to  document  compliance. 
Subsequent  sections  within  regulations 
containing  a  Recordkeeping  Section 
have  been  renumbered.  The  following 
Regulations  have  added  a 
Recordkeeping  Section: 

6.12.  6.16.  6.29.  6.30.  6.31.  6.35.  7.11, 
7.19.  7.52.  7.57.  7.58.  7.59. 

Compliance  Time  Table — Section  6.0 
has  been  eliminated  because  the  final 
compliance  date  for  all  existing  sources 
has  passed.  Language  has  been  added  to 
the  applicability  section  to  identify 
affected  facilitie.s.  Subsequent  sections 
within  regulations  eliminating  this 
section  have  been  renumbered.  The 
following  regulations  have  eliminated 
6.0  Compliance  Time  Table: 

6.13.  6.16.  6.18.  6-19.  6.29.  6.30.  6.31, 
6.33.  6.34.  6.35: 

6.32    Standard  of  Performance  for 
Leaks  from  Existing  Petroleum 
Refinery  Equipment. 
Deviations — This  section  was  struck. 

Deviations  from  the  regulations  due  to 

economic  or  technological 

circumstances  are  no  longer 

permissible.  The  following  regulations 

have  eliminated  the  aforementioned 

section: 

6.33.  6.34.  a35. 

Regulation  1.02  Definitions— The 
definition  of  "ofganic  compound"  has 
^  been  added  and  the  definitions  of 
"outside  air,"  "lowest  achievable 
emission  rate."  and  "volatile  organic 
compound"  have  been  updated.  The 
deHmtion  of  "volatile  organic 
compound"  was  updated  to  exclude  a 
list  of  compounds  which  the 
Administrator  has  determined  do  not 
participate  in  atmospheric 
photochemical  reactions. 

Reflation  1.08    Administrative 
Procedures 

Section  1.0    Public  Hearings — 
Subsections  l.l.l  and  1.1.3  were 
amended  to  require  a  public  hearing 
before  adoption  of  any  order  for  any 
source  or  person,  and  before  adoption  of 
a  new  regulation  of  the  Di.strict. 

Section  2.0    Compliance  Plans  and 
Schedules — Subsection  2.2.7  adds  a 
requirement  that  all  compliance  plans 
and/or  schedules  inconsistent  with  any 
provision  of  the  Kentucky  SIP  for  the 
attainment  and  maintenance  of  NAAQS 
must  be  approved  by  the  EPA  as  a 
revision  to  the  SIP.  Subsection  2.3 
details  additional  agents  required  to 


sign  applications  for  compliance 
schedules.  Subsection  2.5  was  revised  to 
add  "in  its  judgement**  for  clarification 
purposes. 

Suction  3.0     f*rocedures  at  PuWk: 
Hearings — Subsection  3.6  now  states 
that  the  board  no  longer  has  to  act  on 
a  matter  from  a  public  hearing  during 
the  next  scheduled  board  meeting. 

Section  4.0     Variance  Procedures — 
Suhseciion  4.6  was  revised  to  state  that 
variances  flnal  for  Kentucky  purposes 
must  be  approv^  by  the  EPA  to  he 
considered  federally  approved  and 
enforceable. 

Section  8.0    Appeals  to  the  Board- 
Subsection  8.1  was  revised  to  change 
"appeal"  to  "*vritten  appeal." 
Subsertion  8,4  was  revised  to  update 
proceedings  for  an  evidentiary  hearing. 

Regulation  6.13    Standard  of 
Performance  for  Existing  Storage 
Vessels  for  Volatile  Compounds 

Section  1.0    Applicability— This 
regulation  now  applies  to  all  affected 
facilities  in  existence  or  having  a 
construction  permit  prior  to  September 
1 .  1976,  in  lieu  of  April  9. 1976. 

Section  5.0     Monitoring  of 
Operations — Procedures  to  measure  and 
.inspect  secondary  seal  gap.  and  record 
the  types  and  true  pressures  of  volatile 
petroleum  liquids  stored  have  been 
added  to  the  section. 

Regulation  8. 16    Standard  of 
Performance  for  Existing  Large 
Appliance  Surface  Coating  Operations 

Section  5.0    Exemptions — ^The 
regulation  has  been  up>dated  to  state  that 
exempt  solvents  are  excluded  when 
determining  VOC  content.  Subsection 

5.2  was  revised  to  strike  the  arithmetic 
average  method  to  determine 
exemptions  from  this  regulation. 

Regulation  6. 18    Standards  of 
Performance  for  Existing  Solvent  kteial 
Cleaning  Equipment 

Section  2.0    Definitions — The 
definition  of  "Freeboard  height"  has 
been  updated  to  include  vapor 
conveyorized  degreasers  and  cold 
conveyorized  degreasers. 

Section  5.0    Open  Top  Vapor 
Degreasers — Subsections  5.1.3.1  and 
5.1.3.3  were  revised  to  further  clarify  a 
rule  and  to  correct  a  spelling  error. 

Regulation  6.23    Standard  of 
Performance  for  Existing  Dry  Cleaning 
Faciliti6s 

Section  4.0    Compliance — Subsection 

4.3  was  revised  to  state  that  all  of  the 
EPA  Guideline  Series  document. 
Measurement  of  Volatile  Organic 
Compounds.  EPA-2-780-041.  is  to  be 
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ised  to  detennnine  the  amount  of  solvent 
n  filter  and  distillation  wastes. 

legulation  6.29    Standard  of 
Performance  for  Existing  Graphic  Arts 

.  facilities  Using  Rotogravure  and 

Flexography 

Section  2.0    Definitions— The 
definition  of  "Printing  line"  was  revised 
to  clarify  that  it  is  not  necessary  to  have 
an  oven  or  flashoff  area  in  order  to  be 
ncluded  in  this  definition. 

Section  5.0    Exemption — This 
section  was  revised  to  exempt  inks  that 
meet  an  emission  limit  of  0.5  lb  VOC/ 

t  solids. 
Section  6.0    Deviation — ^The  section 
as  revised  to  state  that  deviations  from 
standards  and  limitations  now  require 
federal  approval  pursuant  to  Regulation 
1.08,  Section  4.0. 

Begulation  6.30    Standard  of 
Performance  for  Existing  Factory 
Surface  Coating  Operations  of  Flat 
Wood  Paneling 

Section  5.0    Exemptions— The  VOC 
limits  in  subsections  5.1-5.3  were 
revised  so  that  conversions  fix>m  metric 
units  to  English  units  would  be  more 
consistent. 

Begulation  6.31    Standard  of 
Performance  for  Existing  Miscellaneous 
Metal  Parts  and  Products  Surface 
Coating  Operations 

I  Section  2.0    Definitions — Definition 
Z.2  was  revised  to  change  "Air  or  forced 
air-dried  items"  to  "Air-dried  coatings" 
with  an  updated  definition  for  the  latter. 
The  definition  2.4  "Gear  coat"  was 
added.  Definition  2.7  "Heat  sensitive 
material"  was  revised  to  mean  materials 
that  cannot  be  exposed  to  temperatures 
greater  than  93  degrees  C,  200  degrees 
F  in  lieu  of  82  degrees  C,  180  degrees 
F.  Definition  2.8.7  was  revised  to 
include  any  industrial  category  which 
coats  metal  parts  or  products  under 
Standard  Industrial  Classification  Code 
of  Major  Group  33,  35,  36,  37,  38,  and 
39. 

Section  5.0    Exemptions — The 
section  was  revised  to  exclude  exempt 
solvents  when  tabulating  VOC  content. 

Regulation  6.32    Standard  of 
Performance  for  Leaks  From  Existing 
Petroleum  Refinery  Equipment 


Section  2.0    Definitions — ^Definitions 
2.4  "Gas  service"  and  2.6  "Liquid 
service"  have  been  revised  and  are  now 
defined  as  "equipment  that  processes, 
transfers,  or  contains  a  volatile  organic 
compound  or  mixture  of  volatile  oi^anic 
compounds  in  the  gaseous  (liquid  in  the 
case  of  definition  2.6^  phase." 


Regulation  6.33    Standard  of 
Performance  for  Existing  Synthesized 
Pharmaceutical  Product  Manufacturing 
Operations 

Section  2.0    Definitions — Definition 

2.1  "Affected  facility,"  was  revised  to 
include  all  sources  of  VOC  at  any 
pharmaceutical  manufacturing  facility 
as  determined  by  the  Control 
Technology  Guideline  (CTG)  of 
Pharmaceutical  Manufacture.  Definition 

2.2  "Production  equipment  exhaust 
system,"  was  added  and  it  is  defined  as 
a  device  that  collects  and  directs  out  of 
the  work  area  VOC  fugitive  emissions. 
Definition  2.3  "Reactor,"  was  added  and 
is  defined  as  a  vat  or  vessel,  which  may 
be  jacketed  to  permit  temperature 
control,  designed  to  contain  chemical 
reactions.  Definition  2.4  "Separation 
operation,"  was  added  and  is  defined  as 
a  process  that  separates  a  mixture  of 
compounds  and  solvents  into  two  or 
more  components.  Definition  2.5 
"Synthesized  pharmaceutical 
manufacturing"  was  added  and  is 
defined  as  manufacture  of 
phannaceuticai  products  and 
intermediates  by  chemical  syntlieses. 
The  definitions  "Extraction", 
"Fermentation",  and  "Formulation  and 
packaging"  were  eliminated. 

Regulation  6.34    Standard  of 
Performance  for  Existing  Pneumatic 
Rubber  Tire  Manufacturing  Plants 

Section  2.0    Definitions — Definition 
2.2  "Bead  dipping,"  was  added  and  is 
defined  as  the  dipping  of  an  assembled 
tire  bead  into  a  solvent  based  cement. 
Definition  2.3  "Green  tire,"  was  added 
and  means  an  assembled,  unciired  tire. 
Definition  2.4  "Green  tire  spraying"  was 
added  and  is  defined  as  a  treatment  to 
the  inside  and/or  the  outside  of  a  green 
tire  to  facilitate  the  curing  process. 
Definition  2.5  "Manufacture  of 
pneumatic  rubber  tires,"  was  changed  to 
"Pneumatic  rubber  tire  manufacture" 
and  retains  a  similar  definition. 
Definition  2.6  "Tread  end  cementing," 
was  added  and  is  defined  as  the 
application  of  a  solvent-based  cement  to 
one  or  both  ends  of  the  tread  or 
combined  tread-sidewalls  component. 
Definition  2.7  "Undertread  cementing" 
was  added  and  is  defined  as  the 
application  of  a  solvent-based  cement  to 
a  continuous  strip  of  thread  or 
combined  tread/sidewall  component. 
The  definition  "Pneumatic  rubber  tire" 
was  eliminated. 

Section  3.0    Standard  for  Volatile 
Organic  Compounds — New  emission 
standards  have  been  added  for 
Undertread  Cementing,  Treed  End 
Cementing,  Bead  Dipping,  and  Green 


Tire  Spraying.  The  emission  standards 
are  consistent  with  the  federal  CTG. 

Regulation  6.35    Standard  of 
Performance  for  Existing  Fabric.  Vinyl 
and  Paper  Surface  Coating  Operations 

Section  2.0  Definitions — The 
definition  of  "Vinyl  coating"  has  been 
revised  to  state  that  vinyl  coating  does 
not  include  the  application  of  vinyl 
plastisol. 

Section  5.0  Exemptions — Subsection^ 
5.1  and  5.2  have  been  revised  to  state 
that  exempt  solvents  are  no  longer 
included  when  determining  VOC 
compound  content. 

7.11  Standard  of  Performance  for  New 
Asphalt  Paving  Operations 

Section  7.0  Additional  Applicable 
Regulation(s) — This  section  was  added 
to  state  that  any  source  subject  to  this 
regulation  will  also  be  subject  to  the 
provisions  of  40  CFR  part  60  subpart  I, 
adopted  by  reference  in  District 
Regulation  7.02. 

7.12  Standard  of  Performance  for  New 
Storage  Vessels  for  Volatile  Organic 
Compounds 

Section  5.0  Monitoring  of 
Operations — Subsections  5.3  and  5.4 
detail  additional  records  required  to  be 
maintained. 

Section  8.0  Additional  Applicable 
Regulation(s) — This  section  was  added 
to  state  that  any  source  subject  to  this 
regulation  will  also  be  subject  to 
provisions  of  40  CFR  part  60,  subpart  K. 
adopted  by  reference  in  District 
Regulation  7.02. 

7.16    Standard  of  Performance  for  New 
Large  Appliance  Surface  Coating 
Operations 

Section  7.0  Additional  Applicable 
Reguiation(s) — Hiis  section  was  added 
to  state  that  any  source  subject  to  this 
regulation  will  also  be  subject  to  all  the 
provisions  of  40  CFR  part  60,  subpart 
SS,  adopted  by  reference  in  District 
Regulation  7.02. 

7.18  Standards  of  Performance  for 
New  Solvent  Metal  Cleaning  Equipment 

Section  2.0  Definitions  2.4— The 
definition  of  "Freeboard  height"  has 
been  revised  to  include  vapor 
conveyorized  degreasers  and  cold 
conveyorized  degreasers. 

7.19  Standard  of  Performance  for  New 
Metal  Furniture  Surface  Coating 
Operations 

Section  7.0  Additional  Applicable 
Regulation(s) — This  section  was  added 
to  state  that  any  source  subject  to  this 
regulation  will  also  be  subject  to  all  of 
the  provisions  of  40  CFR  part  60, 
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subpart  EE,  adopted  by  reference  in 
District  Regulation  7.02. 

7. 52  Standard  of  Performance  for  New 
Fabric,  Vinyl  and  Paper  Surface  Coating 
Operations 

Section  2.0  DeHnitions — ^The 
definition  of  "Vinyl  coating"  has  been 
revised  to  state  that  vinyl  coating  does 
not  include  the  application  of  vinyl 
plastisol. 

Section  4.0  Compliance — Subsection 
4.1  has  been  reviseid  to  require  a  new 
afTected  facility  to  comply  with 
requirements  on  start-up. 

7. 56  Standard  of  Performance  for 
Leaks  From  New  Petroleum  Refinery 
Equipment 

Section  2.0  Definitions — ^The 
definition  of  "Gas  service"  has  been 
added  and  it  is  defined  as  equipment 
that  contains  a  VCX)  in  the  gaseous 
phase. 

Section  7.0  Additional  Regulations — 
This  section  was  added  to  state  that  any 
source  subject  to  this  regulation  will 
also  be  subject  to  all  of  the  provisions 
of  40  CFR  part  60.  subpart  CG.  adopted 
by  reference  on  District  Regulation  7.02. 

7.57  Standard  of  Performance  for  New 
Graphic  Arts  Facilities  Using 
Rotogravure  and  Flexography 

Section  2.0  Definitions— The 
definition  of  "Printing  line"  has  been 
revised  to  state  that  it  is  not  necessary 
to  have  an  oven  or  flashoff  area  in  order 
to  be  included  in  this  definition. 

Section  5.0  Exemption — Subsection 
5.2 — This  section  was  added  to  exempt 
inks  which  meet  an  emission  limit  of 
0.5  lb  VCXVlb  solids. 

Section  6.0  Deviations — ^This  section 
was  revised  to  state  that  deviations  will 
require  federal  approval  in  a  manner 
pursuant  to  Regulation  1.08,  section  4.0. 

Section  8.0  Additional  Applicable 
Regulations(s)— This  section  was  added 
to  state  that  any  source  subject  to  this 
regulation  will  also  be  subject  to  all  of 
the  provisions  of  40  CFR  part  60, 
Subpart  QQ,  adopted  by  reference  in 
District  Regulation  7.02. 

7. 59  Standard  of  Performance  for  New 
Miscellaneous  Metal  Parts  and  Products 
Surface  Coating  Operations 

Section  2.0  Definitions — ^The 
definitions  of  "Air-Dried  coatings"  and 
"Clear  coat"  have  been  added.  The 
definition  of  "Miscellaneous  metal  parts 
and  products"  has  been  revised  to 
include  any  metal  parts  or  products 
under  the  SIC  codes  33,  34.  35. 36,  37, 
38,  and  39. 

Section  5.0  Exemptions — Subsections 
5.1.1.  5.1.2.  and  5.1.4  were  revised  to 


exclude  exempt  solvents  when 
tabulating  VOC  content. 

7.60  Standard  of  Performance  for  New 
Synthesized  Pharmaceutical 
Manufacturing  Operations 

Section  2.0  Definitions — ^Definition 

2.1  "Affected  facility"  was  revised  to 
include  all  sources  of  VOC  at  any 
pharmaceutical  manufacturing  facility 
as  determined  by  Appendix  B  of  the 
CTG  of  Pharmaceutical  Manufacture. 
Definition  2.2  "Production  equipment 
exhaust  system"  was  added  and  is 
defined  as  a  device  for  collecting  and 
directing  out  of  the  work  area  VOC 
fugitive  emissions.  Definition  2.3 
"Reactor"  was  added  and  is  defined  as 
a  vat  or  vessel,  which  may  be  jacketed 
to  permit  temperature  control,  designed 
to  contain  chemical  reactions. 
Definition  2.4  "Synthesized 
pharmaceutical  manufacturing"  was 
added  and  is  defined  as  a  process  that 
separates  a  mixture  of  compounds  and 
solvents  into  two  or  more  components. 
Definition  2.5  "Synthesized 
pharmaceutical  manufacturing"  means 
manufacture  of  pharmaceutical  products 
and  intermediates  by  chemical 
syntheses.  The  definitions  of 
"Extraction",  "Fermentation",  and 
"Formulation  and  packaging"  were 
eliminated. 

7.61  Standard  of  Performance  for  New 
Pneumatic  Rubber  Tire  Manufacturing 
Plants 

Section  2.0  Definitions — ^Definition 

2.2  "Bead  dipping"  was  added  and  is 
defined  as  the  dipping  of  an  assembled 
tire  bead  into  a  solvent  based  cement. 
Definition  2.3  "Green  tire"  was  added 
and  means  an  assembled,  uncured  tire. 
Definition  2.4  "Green  tire  spraying"  was 
added  and  is  defined  as  a  treatment  to 
the  inside  and/or  the  outside  of  a  green 
tire  to  facilitate  the  curing  process. 
Definition  2.5  "Manufacture  of 
pneumatic  rubber  tires"  was  changed  to 
"Pneumatic  rubber  tire  manufacture" 
and  retains  the  same  definition. 
Definition  2.6  "Tread  end  cementing" 
was  added  and  is  defined  as  the 
application  of  a  solvent-based  cement  to 
one  or  both  ends  of  the  tread  or 
combined  tread-sidewalls  component. 
Definition  2.7  "Undertread  cementing" 
was  added  and  is  defined  as  the 
application  of  a  solvent-based  cement  to 
a  continuous  strip  of  tread  or  combined 
treadysidewall  component.  The 
definition  "Pneumatic  rubber  tire"  was 
eliminated. 

3.0  Standard  for  Volatile  Organic 
Compounds — Emission  standards  have 
been  revised  for  Undertread  Cementing, 
Tread  End  Cementing,  Bead  Dipping, 
and  Green  Tire  Spraying.  The  revisMi 


standards  are  consistent  with  the  federal 
CTG. 

The  above  referenced  regulations  of 
the  Jefferson  County  portion  of  the 
Commonwealth  of  Kentucky  SIP  are 
being  approved.  The  revisions  to  the 
regulations  correct  most  of  the 
deficiencies  between  EPA's 
requirements  and  the  Commonwealth's 
SIP.  These  deficiencies  were  identified 
in  the  November  9, 1987,  letter  from 
Winston  A.  Smith,  Director  of  Air, 
Pesticides  k  Toxics  Management 
Division  to  Robert  T.  Offutt,  Secretary- 
Treasurer,  Jefferson  County  Air 
Pollution  Control  District. 
Subsequently,  the  SIP  call  letter  for 
ozone  from  Greer  C  Tidwell.  the  EPA 
Regional  Administrator,  to  Governor 
Wallace  G.  Wilkinson  on  May  26. 1988, 
required  the  Commonwealth  to  correct 
these  deficiencies. 

On  March  4. 1993.  Kentucky 
submitted  revised  regulations  which 
addressed  the  remaining  RACT  fix-up 
deficiencies  other  than  emissions 
trading.  This  submittal  stopped  the  18- 
month  sanctions  clock  and  The 
revisions  will  be  addressed  under  a 
separate  Federal  Register  notice. 

Final  Action 

EPA  is  today  approving  the  above 
referenced  revision  to  the  Jefferson 
County  portion  of  the  Kentucky  SIP. 
These  revisions  are  consistent  with  EPA 
guidelines.  This  action  is  being  taken 
without  prior  proposal  because  the 
changes  are  noncontroversial  and  EPA 
anticipates  no  significant  comments  on 
them.  The  public  should  be  advised  that 
this  action  will  be  effective  on 
December  20,  1993.  However,  if  notice 
is  received  within  30  days  that  someone 
wishes  to  submit  adverse  or  critical 
comments,  this  action  will  be 
withdrawn  and  two  subsequent  notices 
will  be  published  before  the  effective 
date.  One  notice  will  withdraw  the  final 
action  and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period. 

On  November  15, 1990,  the  Clean  Air 
Act  Amendments  of  1990  were  enacted. 
Public  Law  101-549, 104  Stat.  2399. 
codified  at  42  U.S.C.  7401-7671q.  In  the 
amended  Act,  Congress  codified  the 
requirement  that  States  with  areas 
classified  as  marginal  or  above,  revise 
their  SIPs  for  these  classified  ozone 
nonattainment  areas  so  that  the  SIPs 
conform  with  EPA's  pre-amendment 
guidance.^ 


>  Among  othar  thingt.  the  prv-amendment 
guidance  coniisU  of  the  Po*t-S7  Policy.  32  FR 
4S044  (Nov  24. 19«7  the  Blue  Book.  "iMuet 
Relating  to  VCK  Ragulation  Culpoint*.  Deficiencies. 
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Section  182(a)(2)(A)  established  a 
deadline  of  May  15. 1991.  for  submittal 
of  these  RACT  fix-ups. 

Under  section  307(b)(1)  of  the  Act. 
pe<.i(ions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  20, 1993.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for 
purposes  of  judicial  review,  nor.  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(b)(2).) 

This  action  nas  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6. 1989.  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
2222)  from  the  requirements  of  section 
3  of  Executive  Order  12291  for  two 
years.  EPA  has  submitted  a  request  for 
a  permanent  waiver  for  Table  2  and 
Table  3  SIP  revisions.  OMB  has  agreed 
to  continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA's  request. 
Nothing  in  this  action  shall  be 
construed  as  permitting,  allowing,  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  the  State  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604. 

Alternatively.  EPA  may  certify  that 
the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not  for  profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  less 
than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SlP-approval  does 
not  impose  any  new  requirements,  EPA 


and  OevUtioiu,  Clarification  to  Appendix  D  of 
November  24. 1987  Fadar«l  Register  Notice"  and 
the  existing  CTGe. 


certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPS  on  such  grounds. 
Union  Electric  Co.  v.  U.S.E.PA..  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

List  of  Sub)ects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Intergovernmental  relations. 
Incorporation  by  reference.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  August  26, 1993. 
Patrick  M  Tobin, 
Acting  Regional  Administrator. 

Part  52  of  chapter  I.  title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52-{AMENDEP] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.C  7401-7671q. 

Sut>paft  S — Kentucky 

2.  Section  52.920  is  amended  by 
adding  paragraph  (c)  (68)  to  read  as 
follows: 

S  52.920    Identification  of  plan. 

(c)  •  •  • 

(68)  Revisions  to  the  Commonwealth 
of  Kentucky  State  Implementation  Plan 
(SIP)  concerning  Jefferson  County 
Volatile  Organic  Compounds  were 
submitted  on  February  12. 1992  by  the 
Kentucky  Natural  Resources  and 
Environmental  Protection  Cabinet 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  the  following 
Jefferson  County  Regulations  were 
effective  May  15. 1991. 

(])  Regulation  1.02  Definitions:  (45). 
(61).  (62),  and  (91). 

[2]  Regulation  1.08  Administrative 
Procedures:  Subsections  1.1.1, 1.1.3, 
2.2.7, 2.3,  and  2.5,  Section  3.0  closing 
paragraph,  and  Subsections  4.6, 8.1  and 
8.4. 

(J)  Regulation  6.12  Standard  of 
Performance  for  Existing  Asphalt  Paving 
Operations:  Sections  1.0  and  5.0. 

(4)  Regulation  6.13  Standard  of 
Performance  for  Existing  Storage  Vessels 
for  Volatile  Organic  Compounds. 


(5)  Regulation  6.16  Standard  of 
Performance  for  Existing  Large 
Appliance  Surface  Coating  Operations. 

(6)  Regulation  6.18  Standards  of 
Performance  for  Existing  Solvent  Metal 
Cleaning  Equipment. 

(7)  Regulation  6.19  Standard  of 
Performance  for  Existing  Metal 
Furniture  Surface  Coating  Operations. 

[8]  Regulation  6.23  Standard  of 
Performance  for  Existing  Dry  Cleaning 
Facilities:  Section  1.0  and  Subsection 
4.3. 

(9)  Regulation  6.29  Standard  of 
Performance  for  Existing  Graphic  Arts 
Facilities  Using  Rotogravure  and 
Flexography. 

(10)  Regulation  6.30  Standard  of 
Performance  for  Existing  Factory 
Surface  Coating  Operations  of  Flat 
Wood  Paneling. 

ill)  Regulation  6.31  Standard  of 
Performance  for  Existing  Miscellaneous 
Metal  Parts  and  Products  Surface 
Coating  Operations. 

(12)  Regulation  6.32  Standard  of 
Performance  for  Leaks  from  Existing 
Petroleum  Refinery  Equipment. 

(13)  RegulaUon  6.33  Standard  of 
Performance  for  Existing  Synthesized 
Pharmaceutical  Product  Manufacturing 
Operations. 

(14)  Regulation  6.34  Standard  of 
Performance  for  Existing  Pneumatic 
Rubber  Tire  Manufacturing  Plants. 

[15]  Regulation  6.35  Standard  of 
Performance  for  Existing  Fabric,  Vinyl 
and  Paper  Surface  Coating  Operations. 

(16)  Regulation  7.11  Standard  of 
Performance  for  New  Asphalt  Paving 
Operations:  Sections  1.0,  6.0,  and  7.0. 

(17)  Regulation  7.12  Standard  of 
Performance  for  New  Storage  Vessels  for 
Volatile  Organic  Compounds:  Section 
1.0,  Subsections  2.10.  5.3.2.  5.3.3,  and 
5.4,  and  Section  8.0. 

(18)  Regulation  7.16  Standard  of 
Performance  for  New  Large  Appliance 
Surface  Coating  Operations:  Section  1.0, 
Subsections  2.3. 4.2, 4.4,  5.3  and  5.4, 
and  Sedions  6.0  and  7.0. 

(19)  Regulation  7.18  Standards  of 
Performance  for  New  Solvent  Metal 
Cleaning  Equipment:  Section  1.0  and 
Subsection  2.4. 

(20)  Regulation  7.19  Standard  of 
Performance  for  New  Metal  Furniture 
Surface  Coating  Operations:  Section  1.0, 
Subsections  2.3, 4.3, 4.5.1, 5.2,  and 
Sections  6.0  and  7.0. 

(21)  Regulation  7.23  Standard  of 
Performance  for  New  Perchloroethylene 
Dry  Cleaning  Facilities:  Section  1.0  and 
Subsection  4.5. 

(22)  Regulation  7.52  Standard  of 
Performance  for  New  Fabric,  Vinyl,  and 
Paper  Surface  Coating  Operations: 
Section  1.0,  Subsections  2.3, 2.12, 4.1, 
4.3, 4.5.1,  and  5.3,  and  Section  6.0. 
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[23)  Regulation  7.56  Standard  of 
Performance  for  Leaks  ht)m  New 
Petroleum  Refinery  Equipment: 
Subsection  2.4  and  2.6,  and  Section  7.0. 

[24]  Regulation  7.57  Standard  of 
Performance  for  New  Graphic  Arts 
Facilities  Using  Rotogravure  and 
Flexography:  Section  1.0,  Subsections 
2.8,  4.2, 4.4.1.  and  5.2,  and  Sections  6.0, 
7.0,  and  8.0. 

[25]  Regulation  7.58  Standard  of 
Performance  for  New  Factory  Surface 
Coating  Operations  of  Flat  Wood 
Paneling:  Section  1.0.  Subsection  2.5. 
4.4.1.  and  5.4,  and  Section  6.0. 

[26)  Regulation  7.59  Standard  of 
Performance  for  New  Miscellaneous 
Metal  Parts  and  Products  Surface 
Coating  Operations:  Section  1.0, 
Subsections  2.2,  2.4,  2.5,  2.8.7,  4.3, 
4.5.1,  5.1.1,  5.1.2,  5.1.4,  5.2.  and  5.4. 
and  Sections  6.0  and  7.0. 

{27)  Regulation  7.60  Standard  of 
Performance  for  New  Syntiiesized 
Pharmaceutical  Product  Manufacturing 
Operations:  Section  1.0  and  Section  2.0. 

(28)  Regulation  7.61  Standard  of 
Performance  for  New  Pneumatic  Rubber 
Tire  Manufacturing  Plants:  Section  1.0. 
Subsections  2.2.  2.3.  2.4.  2.5,  2.6,  and 
2.7,  and  Section  3.0. 

(ii)  Other  material. 

(A)  Letter  dated  February  12, 1992, 
from  the  Commonwealth  of  Kentucky 
Natural  Resources  and  Environmental 
Protection  Cabinet. 

3.  Section  52.934  is  added  to  read  as 
follows: 

i  52.934    VOC  rule  deficiency  correction. 
Section  1.02, 1.08,  6.12,  6.13,  6.16, 

6.18,  6.19,  6.23, 6.29. 6.30,  6.31,  6.32, 
6.33.  6.34,  6.35,  7.11,  7.12,  7.16,  7.18. 

7.19.  7.23.  7.52.  7.56.  7.57.  7.58,  7.59. 
7.60  and  7.61  of  the  Jefferson  County 
portion  of  the  Commonwealth  of 
Kentucky  SIP  are  being  approved.  The 
Commonwealth  submitted  these 
regulations  to  EPA  for  approval  on 
February  12, 1992.  These  sections  were 
intended  to  correct  deficiencies  cited  in 
a  letter  calling  for  the  Commonwealth  to 
revise  its  SIP  for  ozone  from  Greer  C. 
Tidwell.  the  EPA  Regional 
Administrator,  to  Governor  Wallace  G. 
Wilkinson  on  May  26, 1988  and 
clarified  in  a  letter  from  Winston  A. 
Smith,  Air.  Pesticides  &  Toxics 
Management  Division  Director,  to 
William  C.  Eddins,  Director  of  the 
Commonwealth  of  Kentucky  Division 
for  Air  Quality. 

(a)  Deficiencies  in  the  following 
regulations,  however,  have  not  b^n 
corrected: 

(1)  1.05    Compliance  with  Emission 
Standards  and  Maintenance 
Requirements; 


(2)  1.06    Source  Self-Monitoring  and 
Reporting: 

(3)  1.12    Emissions  Trading; 

(4)  6.17    Standard  of  Performance  for 
Existing  Automobile  and  (Light  Duty] 
Truck  Surface  Coating  Operations; 

(5)  6.36    Standard  of  Performance  for 
Existing  Metal  Parts  and  Products 
Surface  Coating  Operations  at  Auto 
and  Truck  Manufacturing  Plants;  and 

(6)  6.40    Standards  of  Performance  for 
Gasoline  Transfer  to  Motor  Vehicles 
(Stage  n  Vapor  Recovery  and  Control), 
(b)  The  above  deficiencies  must  be 

corrected  according  to  the  letters 
mentioned  above,  the  proposed  post- 
1987  ozone  policy  (52  FR  45044).  and 
other  EPA  guideline  relating  to  the 
deficiencies  before  the  SIP  for  ozone  can 
be  fully  approved. 

[FR  Doc.  93-26020  Filed  10-21-93;  8:45  am) 
BILUNOCOOf  tato-vt-f 


NATIONAL  SaENCE  FOUNDATION 

45  CFR  Parts  670. 671  and  672 

Conservation  of  Antarctic  Animals  and 
Plants;  Waste  Regulation; 
Enforcement  and  Hearing  Procedures 

AGENCY:  National  Science  Foundation 

(NSF). 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  final  regulations  that  were 
published  on  Thursday.  June  29. 1993. 
(58  FR  34713).  The  regulations  govern 
waste  management  and  waste  disposal 
in  Antarctica. 

EFFECTIVE  DATE:  August  15. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Miriam  M.  Leder.  Office  of  the  General 
Counsel  at  202-357-9435. 
SUPPLEMENTARY  INFORMATION:  The  final 
regulations  are  being  technically  revised 
to  conform  to  Federal  Register 
requirements  and  to  correct  a 
numbering  error.  Accordingly,  the 
publication  on  Thursday.  June  29. 1993, 
of  final  regulations  that  were  the  subject 
of  FR  Doc  93-15113  (58  FR  34713),  is 
corrected  as  follows: 

Paragraph  1.  On  page  34718,  in  the 
third  column,  in  amendatory  instruction 
2,  line  4,  the  number  "672.22"  is 
corrected  to  read  "672.23". 

Paragraph  2.  The  date  identified  on 
page  34713,  column  two,  as  the 
Effective  Date  is  corrected  to  read 
"August  15, 1993",  although  the 
regulations  themselves  shall  not  apply 
to  nongovernmental  activities  until  after 
March  1, 1994,  and  the  provisions  of  45 
CFR  671.4  shall  not  apply  to 
governmental  activities  covered  by 


permit  applications  submitted  no  later 
than  August  15, 1993,  until  NSF  takes 
final  action  on  those  applications. 

Dated:  October  18. 1993. 

Anita  Eisenstadt, 

Acting  General  Counsel,  National  Science 
Foundation. 

(FR  Doc.  93-26022  Filed  10-21-93;  8:45  am) 

BiuMa  coot  7sa«-ei-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  93-166;  RM-8242] 

Radio  Broadcasting  Services; 
Rexburg,  Idaho  and  Afton,  Wyoming 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  251C1  for  Channel  251C3  at 
Rexburg,  Idaho,  and  modifies  the 
construction  permit  for  Station  KRXK- 
FM  to  specify  operation  on  Channel 
251C1:  it  also  substitutes  Channel  254 A 
for  Channel  252A  at  Afton.  Wyoming, 
and  modifies  the  license  for  Station 
KRSV(FM)  to  specify  operation  on 
Channel  254A  at  the  request  of 
Communicast  Consultants,  Inc.  See  58 
FR  34555.  June  28. 1993.  Channel  251C1 
can  be  allotted  to  Rexburg  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
32.2  kilometers  (20  miles)  south  of  the 
community.  Chaimel  254A  can  be 
allotted  to  Afton  at  the  authorized 
transmitter  site  of  Station  KRSV(FM). 
The  coordinates  for  Channel  251C1  at 
Rexburg  are  North  Latitude  43-32-34 
and  West  Longitude  111-53-07.  The 
coordinates  for  Channel  254A  at  Afton 
are  North  Latitude  42-51-02  and  West 
Longitude  110-58-46.  With  this  action, 
this  proceeding  is  terminated. 
EFFECTIVE  DATE:  November  22,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau. 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  93-166. 
adopted  September  29, 1993,  and 
released  October  8, 1993.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
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Transcription  Service,  Inc.,  (202)  857- 
3800, 1919  M  Street.  NW.,  Room  246,  tx 
2100  M  Street.  NW.,  Suite  140. 
Washington,  DC  20037. 

list  of  Subjects  in  47  CFR  Part  73 

1 1  Radio  broadcasting. 

PART  73— [AMENDED] 


1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

AuthoritT:  47  U.S.C  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Idaho,  is  amended  by 
removing  Channel  251C3  and  adding 
Qiannel  251C1  at  Rexburg. 

I73J02    [Amended] 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Wyoming,  is  amended 
by  removing  Channel  252A  and  adding 
Channel  254A  at  Alton. 

Federal  Communicationt  ConuniMion. 
Vktoria  M.  McCanler. 
Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 

[PR  Doc.  93-25965  Piled  10-21-93;  8:45  am] 
MUMQ  COOC  fnS-OI-M 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Pmrf  538  and  552 
[APD  2aoai2A  CNQE  48] 

Qsnaral  S«rvicM  Administration 
Acquisition  Ragulatlon:  Multlpla  Award 
Schadula  Contractors'  Submission  and 
Distribution  of  Authorlzsd  GSA 
Schsduls  Pricsllsts 

agency:  OfBce  of  Acquisition  Policy. 
GSA. 

ACnOH:  Final  rule. 

SUMMARY:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  is  amended  to  incorporate  the 
new  clause.  Submission  and 
Distribution  of  Authorized  GSA 
Schedule  Pricelists  and  Alternates.  The 
pricelist  is  similar  to  a  firm's 
commercial  catalog,  and  serves  the  same 
function  as  a  marketing  tool,  but  it  is 
tailored  specifically  for  Federal  agency 
customers. 

An  on-line  electronic  data  base  has 
been  developed  for  the  MAS  program. 
The  data  base  allows  electronic 
(computer)  access  to  MAS  contract 
information,  including  contractor 
pricelists,  for  agency  users.  The  new 
clause  continues  the  present 
requirement  for  contractor  submission 
and  distribution  of  [>aper  copies  of  the 


pricelists:  it  also  requires  submission  of 
the  authorized  GSA  Schedule  Pricelist 
on  an  electronic  media,  for  inclusion  on 
the  data  base. 

EFFECTIVE  DATE:  October  26, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Les  Davison,  Office  of  GSA  Acquisition 
Policy,  (202)  501-1224. 
SUPPLEMENTARY  INFORMATION: 

A.  Public  Comments 

A  notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
November  16, 1992  (57  FR  54036). 
Public  comments  were  received  from 
the  Computer  and  Business  Equipment 
Manufacturers  Association  (CBEMA) 
and  Information  Technology 
Association  of  America  (ITAA). 
Comments  received  were  fully 
considered  and  where  appropriate 
incorporated  in  the  final  rule. 

B.  Executive  Order  12291 

The  Director,  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  December  14, 1984,  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  "Die 
exemption  applies  to  this  final  rule. 

C  Regulatory  Flexibility  Act 

The  rule  is  not  expected  to  have  an 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined 
under  the  Regulatory  Flexibility  Act. 

An  initial  regulatory  flexibility 
analysis  was  prepared  and  submitted  to 
the  Acting  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration. 
Copies  of  the  initial  regulatory 
flexibility  analysis  were  available  for 
public  conunent.  No  comments  were 
received  on  the  impact  of  the  rule  on 
small  business.  The  final  regulatory 
flexibility  analysis  indicates  that  the 
rule  will  affect  contractors,  including 
small  businesses,  that  are  awarded 
contracts  under  GSA's  Multiple  Award 
Schedule  program.  Over  the  years, 
approximately  seventy  percent  of  MAS 
contractors  have  been  small  businesses. 
Based  on  the  number  of  MAS  contracts 
awarded  in  1991,  it  is  estimated  that 
2.300  small  businesses  will  be  impacted 
by  the  new  rule.  The  final  regulatory 
analysis  has  been  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  Copies  of  the 
final  regulatory  analysis  are  available 
form  the  office  identified  above. 

D.  Paperwork  Reduction  Act 

The  "Submission  and  Distribution  of 
Authorized  GSA  Schedule  Pricelists" 
clause  contains  an  information 
collection  requirement  which  has  been 
approved  by  OMB  imder  section 


3504(h)  of  the  Paperwork  Reduction  Act 
and  has  been  assigned  OMB  Control 
Number  3090-0258.  The  title  of  the 
information  collection  is,  "GSAR  538, 
Submission  and  Distribution  of 
Authorized  GSA  Schedule  Pricelists." 

The  GSAR  clause  provides  for 
submission  and  distribution  of  paper 
pricelists,  as  well  as  the  submission  of 
the  same  pricelist  on  an  electronic 
medium  to  the  contracting  officer. 
Contractors  also  distribute  pricelists  to 
Federal  agency  users  of  schedules 
consistent  with  the  standard 
commercial  practice  of  sending 
pricelists  to  potential  customers.  The 
authorized  GSA  schedule  pricelists  are 
used  by  Government  agencies  to 
evaluate  and  consider  particular  items 
for  acquisition,  and  to  place  and 
administer  orders.  The  estimated  annual 
burden  for  submission  and  distribution 
of  paper  pricelists  is  40  hours  per 
contractor  (130,000  total  hours). 
Twenty-five  percent  of  current  MAS 
contractors  are  estimated  to  already 
have  their  pricelists  on  an  electronic 
database.  For  those,  the  additional 
burden  of  submitting  an  electronic 
pricelist  is  estimated  at  2  hours.  For 
other  contractors,  the  estimated  burden 
to  submit  an  electronic  pricelist  is  20 
hours.  For  electronic  submission,  then, 
the  estimated  annual  burden  is  48,584 
hours. 

In  total,  the  estimated  additional 
annual  burden  for  paper  submission, 
paper  distribution,  and  electronic 
submission  for  3250  MAS  contractors  is 
178,584  hours. 

Any  comments  concerning  the 
accuracy  of  the  burden  may  be  directed 
to  the  Director,  Office  of  GSA 
Acquisition  Policy  (VP).  18th  and  F 
Streets,  NW..  room  4006,  Washington, 
DC  20405  and  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  Attention  Desk  Officer  for  GSA, 
Washington.  DC  20503. 

List  of  Subiecto  in  48  CFR  parts  S38  and 
552 

Government  prociuement 

Accordingly,  48  CFR  parts  538  and 
552  are  amended  to  read  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  538  and  552  continues  to  read  as 
follows: 

Authority:  40  U.S.C  486(c). 

PART  538— GSA  SCHEDULE 
CONTRACTING 

2.  Section  538.203-71  is  amended  by 
adding  paragraph  (c)  to  read  as  folloMrs: 

538.203-71    Comraet 
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(c)  The  contracting  officer  shall  insert 
the  clause  at  552.238-74,  Submission 
and  Distribution  of  Authorired  GSA 
Schedule  Pricelists,  in  soUcitations  and 
contracts  awarded  under  the  multiple 
award  schedule  program.  When  GSA  is 
not  prepared  to  accept  electronic 
submissions  for  a  particular  schedule, 
the  contracting  officer  is  authorized  to 
modify  the  clause  by  deleting 
subparagraph  (c)(l)(ii)  and  (c)(3)  and 
modifying  subparagraph  (c)(1)  to 
eliminate  "(i)"  and  the  word  "and"  at 
the  end  of  subparagraph  (i). 

PART  552— SOUCfTATlON 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  552.238-74  is  added  to 
read  as  follows: 

552.23a-74    ftubinlMlon  and  dl«trltMJtk>n  of 
•uthorized  OSA  achedul*  prlc«Nsta. 

As  prescribed  in  538.203-71(c),  insert 
the  following  clause: 

SUBMISSION  AND  DISTRIBUTION  OF 
AUTHORIZED  GSA  SCHEDULE  PRICEUSTS 
(SEP  1993) 

(a)  Definition.  For  the  purposes  of  this 
clause,  the  Mailing  List  is  IGontracting  officer 
shall  insert  either  "the  list  of  Federal 
addressees  provided  to  the  Contractor  by  the 
Contracting  Officer"  or  "the  Contractor's 
listing  of  its  Federal  government  customers"]. 

(b)  The  Contracting  Officer  will  return  one 
copy  of  the  Authorized  GSA  Schedule 
Pricelist  to  the  Contractor  with  the 
notification  of  contract  award.  The 
Contractor  shall  not  print  or  distribute  the 
pricelist  without  written  approval  from  the 
Contracting  Officer.  NOTE:  Approval  by  the 
Contracting  Officer  shall  not  absolve  the 
contractor  from  responsibility  for  the 
accuracy  of  the  pricelist. 

(c)(1)  The  Contractor  shall  provide  to  the 
GSA  Contracting  Officer 

(i)  Two  paper  copies  of  Authorized  GSA 
Schedule  Pricelist;  and 

(ii)  The  Authorized  GSA  Schedule  Pricelist 
on  a  common-use  electronic  medium. 

The  Contracting  Officer  will  provide 
detailed  instructions  for  the  electronic 
submission  with  the  award  notification. 
Some  structured  data  entry  in  a  prescribed 
format  may  be  required. 

(2)  The  Contractor  shall  provide  to  each 
addressee  on  the  mailing  list  either 

(i)  One  paper  copy  of  the  Authorized  GSA 
Schedule  Price  List;  or 

(ii)  A  self-addressed,  postage-paid 
envelope  or  postcard  to  be  returned  by 
addressees  that  want  to  receive  a  pap>er  copy 
of  the  pricelist  The  Contractor  shall 
distribute  price  lists  within  20  calendar  days 
after  receipt  of  retiuned  requests. 

(3)  The  Contractor  shall  advise  each 
addressee  of  the  availability  of  pricelist 
information  through  the  on-line  Multiple 
Award  Schedule  electronic  data  base. 

(d)  The  Contractor  shall  make  all  of  the  . 
distributions  required  in  paragraph  (c)  at 
least  15  calendar  days  before  the  beginning 


of  the  contract  period,  or  within  30  calendar 
days  after  receipt  of  the  Contracting  Officer's 
approval  for  printing,  whichever  is  later. 

(a)  During  the  period  of  the  contract,  the 
contractor  shall  provide  one  copy  of  its 
Authorized  GSA  Schedule  Pricelist  to  any 
authorized  schedule  user,  upon  request.  Use 
of  the  mailing  list  for  any  other  purpose  is 
not  authorized. 
(End  of  Clause) 

Dated:  October  5, 1993. 
Richartl  H.  Hopf,  IH. 
Associate  Administrator  for  Acquisition 
Policy. 

[FR  Doc.  93-25947  Filed  10-21-93;  8:45  am] 
■lUJNO  cooc  Mao-si-M 


DEPARTMENT  OF  TRANSPORTATION 

Reaaarch  and  Special  Programa 
Adminlatratlon 

49  CFR  Part  192 

[Doekal  P8-123;  Amdt  192-70] 

RIN2137-AB64 

Leakage  Surveya  on  Diatributlon  Unea 
Located  Outalde  Bualneaa  DIatricta 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
action:  Final  rule. 

summary:  This  final  rule  requires 
operatora  of  distribution  lines  located 
outside  business  districts  to  use  leak 
detectora  to  carry  out  required  leakage 
surveys.  Instead  of  using  leak  detectors, 
some  operaton  survey  for  leaks  by 
looking  for  dead  or  dying  vegetation,  a 
less  reliable  method.  The  rule  will 
provide  greater  assurance  that  operators 
identify  all  hazardous  leaks  during 
required  leakage  surveys. 

Also,  where  electrical  surveys  for 
corrosion  are  impractical  on 
cathodically  unprotected  metallic 
distribution  lines  located  outside 
business  districts,  operatora  commonly 
use  leakage  survey  data  to  determine 
whether  Uie  lines  are  corroding. 
However,  under  the  present  leakage 
survey  standard,  those  data  may  be  too 
old  for  purposes  of  evaluating  lines  for 
corrosion  at  3-year  intervals.  Thus,  the 
final  rule  assures  that  leakage  survey 
data  no  more  than  3  years  old  are  used 
to  evaluate  lines  for  corrosion. 

EFFECTIVE  DATE:  November  22, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  L.M. 
Furrow,  (202)  366-2392,  regarding  the 
subject  matter  of  this  final  rule,  or  the 
Docketo  Unit.  (202)  366-5046,  regarding 
copies  of  this  final  rule  document  or 
other  material  in  the  docket 


SUPPLEMENTARY  INFORMATION: 
Background 

A  string  of  accidents  due  to  corrosion 
and  other  causes  occurred  on  residential 
service  lines  operated  by  the  Kansas 
Power  and  Light  Company  (KPL)  in 
Kansas  and  Missouri  during  a  7-month 
period  of  1988  and  1989.  Overall,  four 
pereons  were  killed  and  16  were 
injured,  with  property  damage 
exceeding  $740,000.  The  service  lines 
were  mostly  steel  lines  installed  by 
contracton  of  the  operator's  customera 
before  issuance  of  the  gas  pipeline 
safety  standards  in  49  CFR  part  192. 

The  lines  had  been  checked  for  leaks 
through  vegetation  surveys  carried  out 
by  KPL's  meter  readera,  but  KPL  had 
never  used  gas  detectora  to  survey  the 
lines  for  leaks.  Responding  to  the 
accidents,  KPL  conducted  a 
comprehensive  gas  detector  survey  that 
revealed  2,156  leaks  in  55,213  house 
service  lines.  KPL  considered  303  of 
these  leaks  to  need  immediate  repair. 

After  the  KPL  accidents,  the  National 
Transportation  Safety  Board  (NTSB) 
recommended  the  following  to  RSPA: 

•  Amend  the  provisions  of  49  CFR 
part  192  that  allow  alternatives  to  the 
use  of  electric  surveys  for  identifying 
areas  of  active  corrosion  to  require  that 
any  alternative  must  provide  data 
equivalent,  both  in  timeliness  and 
quality,  to  that  obtained  using  electrical 
surveys.  (P-90-17) 

•  Amend  49  CFR  part  192  to  disallow 
the  use  of  vegetation-type  surveys  for 
complying  with  any  lesJcage  survey 
requirement.  (P-90-18) 

In  addition,  the  National  Association 
of  Pipeline  Safety  Representatives 
(NAPSR),  an  organization  of  State 
pipeline  inspectora,  has  recommended 
that  operators  use  gas  detectora  in 
leakage  surveys  on  distribution  lines. 
NAPSR  believes  that  vegetation  surveys 
are  too  imprecise  to  assure  safety  in 
residential  areas. 

Vegetation  surveys  are  based  on  the 
assumption  that  a  high  proportion  of 
natural  gas  in  the  subsurface 
environment  displaces  air  in  the  soil. 
Lack  of  air  inhibits  the  growth  of 
vegetation,  producing  an  effect  visible 
on  the  ground.  Hence,  observation  of 
dead  or  dying  vegetation  is  used  to  infer 
the  existence  of  an  underground  gas 
leak.  While  the  vegetation  survey  is  a 
well-established  technique,  it  suffera 
from  a  number  of  weaknesses.  At 
various  times  of  the  year,  primarily 
because  of  seasonal,  weather,  or 
climatical  conditions,  the  growth  of 
vegetation  is  insufficient  to  support  a 
proper  vegetation  survey.  In  addition, 
vegetation  is  noticeably  affected  only 
after  gas  has  leaked  at  a  significant  rate 
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for  a  signincant  time.  Thus,  vegetation 
surveys  may  not  discover  incipient 
leaks:  and  very  small,  or  "pinhole," 
leaks  may  not  be  discovered  unless  they 
increase  in  size. 

In  contrast,  leakage  surveys  using 
portable  gas  detector  equipment  can  be 
done  at  any  time  of  the  year.  Although 
the  sensitivity  of  available  gas  detectors 
varies,  all  equipment  can  detect  the 
presence  of  natural  gas  in  the 
atmosphere  without  the  aid  of  human 
judgment.  Consequently,  the 
uncertainty  associated  with  vegetation 
surveys  is  eliminated  with  gas  detector 
surveys.  Whenever  a  trained  technician 
does  a  gas  detector  survey,  the  operator 
can  assume  with  reasonable  certainty 
that  all  hazardous  leaks  will  be  found. 

Notice  of  Proposed  Rulemaking 

Because  of  the  KPL  accidents  and  the 
NTSB  and  NAPSR  recommendations. 
RSPA  proposed  to  strengthen  the  rule 
that  governs  leakage  surveys  of  gas 
distribution  lines  in  residential  areas 
(§  192.723(b)(2)).  In  a  notice  of  proposed 
rulemaking  (NPRM)  published  October 
23. 1991  (56  FR  54816),  RSPA  proposed 
to  require  that  operators  use  gas 
detection  equipment  in  leakage  surveys 
under  §  192.723(b)(2).  (Operators  who 
survey  their  lines  for  leaks  more  often 
than  once  every  5  years,  the  minimum 
frequency  under  §  192.723(b)(2),  could 
continue  to  use  vegetation  surveys  for 
those  additional  leakage  surveys.^  At  the 
same  time,  RSPA  proposed  to  clarify 
S  192.723(b)(2)  and  make  it  consistent 
with  §  192.723(b)(1)  by  replacing  the 
phrase,  "outside  of  the  principal 
business  areas,"  with  "outside  business 
districts." 

Another  proposed  amendment  of 
S  192.723(b)(2)  concerned  cathodically 
unprotected  metallic  distribution  lines 
that  must  be  evaluated  for  corrosion 
under  §  192.465(e).  Operators  must 
evaluate  these  pipelines  at  least  every  3 
years  to  determine  whether  areas  of 
active  corrosion  exist  on  the  lines.  Areas 
of  active  corrosion  must  be  determined 
by  electrical  survey,  or  if  an  electrical 
survey  is  impractical,  by  the  study  of 
corrosion  and  leak  history  records,  by 
leak  detection  survey,  or  by  other 
means. 

It  is  common  practice  for  operators  to 
rely  on  leakage  surveys  as  an  alternative 
to  electrical  surveys  in  complying  with 
S  192.465(e).  RSPA's  concern  is  that 
when  only  5-year-old  data  collected 
under  §  192.723(b)(2)  are  used  for  this 
purpose,  corrosion  may  go  unchecked 
on  distribution  lines  in  residential  areas 
longer  than  the  3  years  that  §  192.465(e) 
•Hows.  Therefore,  RSPA  proposed  to 
amend  §  192.723(b)(2)  to  require  that 
'when  electrical  surveys  are  impractical 


on  cathodically  unprotected  distribution 
lines  that  are  subject  to  §  192.465(e), 
leakage  surveys  must  be  done  at  least 
every  3  years. 

Disposition  of  CkHiunents 

The  56  organizations  that  filed 
comments  on  the  NPRM  are  categorized 
as  follows: 

Federal  agency— 2:  NTSB.  U.S. 
Environmental  Protection  Agency  (EPA) 

State  pipeline  agency — 6;  Oregon.  Kansas, 
Iowa,  Massachusetts.  Kentucky.  Maryland 

Trade  association — 3:  American  Gas 
Association  (AGA),  NY  Gas  Croup.  Oil 
Heat  Task  Force 

Professional  association — 1:  Gas  Piping 
Technology  Committee 

Leak  survey  business — 1:  Southern  Cross 

C^onsuitant — 1:  ConReg  Associates 

Distribution  operator — 42:  Alagasco;  ARKLA; 
Atlanta  Gas  Light  Company;  Atmos  Enei^ 
Corporation;  Boston  Gas  Company;  The 
Brooklyn  Union  Gas  Company:  Citizens 
Gas  and  Coke  Utility:  Colorado  Springs 
Utilities:  The  Columbia  Distribution 
Companies;  Consolidated  Edison  Company 
of  N.Y..  Inc.;  Consumers  Power  Q)m pan y; 
The  East  Ohio  Gas  Company:  Enlex; 
Equitable  Resources.  Inc.;  Hope  Gas.  Inc.; 
Iowa-Illinois  Gas  and  Electric  Company; 
Laclede  Gas  Company:  Louisiana  Gas 
Service  Company;  Minncgasco;  Mississippi 
Valley  Gas  Company;  Montana-Dakota 
Utilities  Co.;  Mountain  Fuel  Supply 
Company:  National  Fuel  Gas  Distribution 
Corporation:  Natural  Gas  Pipeline 
Company  of  America:  New  York  State 
Electric  and  Gas  Corporation;  Northern 
Indiana  Public  Service  Company:  Northern 
Illinois  Gas:  Northern  Minnesota  Utilities; 
Northwest  Natural  Gas  Comf)any;  Okaloosa 
County  Gas  District:  Oklahoma  Natural  Gas 
Company;  Pacific  Gas  and  Electric 
Company;  The  Peoples  Gas  Light  and  Coke 
Company:  Peoples  Gas  System,  Inc.;  The 
Peoples  Natural  Gas  Company: 
Philadelphia  Electric  Company:  Public 
Service  Company  of  Colorado;  Southern 
California  Gas  Comp>any:  Southwest  Gas 
Corporation;  Washington  Gas;  Willmut  Gas 
ft  Oil  Company;  Wisconsin  Natural  Gas  Co. 

Gas  Detector  v.  Vegetation  Survey 

Some  50  commenters  addressed  the 
issue  of  whether  operators  should  be 
required  to  use  gas  detectors  in  leakage 
surveys  of  distribution  systems  outside 
business  districts.  Of  these  commenters, 
16,  including  NTSB,  Oregon,  Kansas, 
Massachusetts,  Maryland,  NY  Gas 
Group.  Oil  Heat  Task  Force,  and  9 
distribution  operators,  voiced  general 
support  for  the  proposal.  Another  17 
commenters,  all  distribution  operators, 
supported  the  proposal  because  they 
now  use  gas  detectors,  either  hydrogen 
flame  ionization  equipment  or 
combustible  gas  indicators,  or  both,  in 
their  surveys. 

Two  distribution  operators  supported 
the  proposal,  but  preferred  that  the  final 
rule  use  the  term  "instrumented  leak 


detection  equipment"  instead  of  "gas 
detector."  They  said  this  change  would 
allow  the  use  of  sonics  for  leakage 
surveys,  a  technology  that  does  not  rely 
on  actual  detection  of  gas.  This 
comment  is  important  because  RSPA 
does  not  want  thu  final  rule  to  deter  the 
use  of  advancements  in  leakage  survey 
technology.  In  addition.  §  192.706, 
governing  leakage  surveys  of 
transmission  lines,  requires  the  use  of 
"leak  detector  equipment."  To  be 
consistent  with  §  192.706,  final 
§  192.723(b)(2)  uses  the  term  "leakage 
survey  with  leak  detector  equipment" 
instead  of  "gas  detector  survey."  For 
consistency,  we  also  replaced  "gas 
detector  survey"  in  §  192.723(b)(1)  with 
"leakage  survey  with  leak  detector 
equipment." 

Three  other  distribution  of)erators 
supported  the  proposal,  but  suggested 
we  limit  the  final  rule  to  buried  pipe. 
They  saw  no  need  to  include  interior 
piping  under  the  leakage  survey 
requirement,  stating  that  leaks  inside 
buildings  are  readily  detectable  without 
gas  detectors.  However,  existing 
§  192.723(b)(2)  requires  leakage  surveys 
on  interior  piping  that  is  subject  to  part 
192.  Although  the  NPRM  did  not 
propose  to  alter  this  requirement,  RSPA 
does  not  agree  that  there  is  no  need  for 
leakage  surveys  on  interior  piping. 
Many  people  have  a  diminished  sense 
of  smell,  and  conceivably  could  not 
readily  smell  odorized  gas  escaping 
from  a  pinhole  leak.  Periodic  interior 
leakage  surveys  protect  against 
accidents  caused  by  otherwise 
undetected  leaks. 

Several  commenters  thought  the  term 
"business  district"  should  be  defined  in 
the  final  rule.  Two  of  these  commenters 
referred  to  the  definition  in  the  Guide 
for  Gas  Transmission  and  Distribution 
Piping  Systems.  One  asked  that  we 
define  the  term  to  distinguish  older 
innercity  business  areas  from  newer 
commercial  developments.  RSPA  did 
not  adopt  these  comments  because  the 
term  "business  district"  has  been  used 
in  §  192.723(b)(1)  since  the  rule's 
inception  without  significant 
compliance  difficulties. 

Two  commenters  thought  we  should 
define  "gas  detector  survey."  As 
discussed  above,  the  final  rule  uses 
"leakage  survey  with  leak  detector 
equipment"  instead  of  "gas  detector 
survey."  RSPA  believes  this  alternative 
term  is  clear  and  needs  no  definition. 

Another  commenter  disliked  the  term 
"gas  detector  survey"  because  it  would 
allow  use  of  combustible  gas  indicators, 
a  method  the  commenter  said  is  not  as 
effective  as  hydrogen  flame  ionization 
equipment.  The  NPRM  did  not  propose 
to  standardize  the  equipment  operators 
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may  use  in  conducting  leakage  surveys. 
Rather,  the  purpose  of  the  proposal  was 
to  disallow  the  use  of  vegetation  surveys 
to  meet  leakage  survey  requirements.  So 
any  kind  of  equipment  capable  of 
detecting  leaks  in  gas  distribution 
systems  may  be  used  under  the  final 
rule. 

Several  commenters  opposed  the  gas 
detector  proposal  because  they  favored 
the  continued  use  of  vegetation  surveys 
to  meet  leakage  survey  requirements. 
One  said  that  vegetation  surveys  are 
35%  effective  on  a  single  pass 
(compared  to  85  percent  for  hydrogen 
flame  ionization  equipment),  5  times 
faster  than  hydrogen  flame  ionization 
equipment,  and  20  percent  as 
exf)ensive.  This  commenter  said 
vegetation  surveys  are  reliable  if  run  by 
trained  personnel  at  frequent  intervals 
(2  or  3  times  as  often  as  hydrogen  flame 
ionization).  Two  other  commenters 
argued  that  an  abundance  of  vegetation 
is  available  for  efficient  scheduling  and 
running  of  effective  vegetation  surveys. 
One  of  these  commenters  also  said  a 
recent  trial  survey  with  gas  detectors 
produced  only  5%  more  leaks  than  a 
vegetation  survey,  and  they  were  of  low 
priority. 

RSPA  does  not  find  these  arguments 
persuasive.  The  above  statistics 
themselves  show  that  vegetation  surveys 
are  less  effective  than  leak  detector 
equipment  on  a  single  pass  over 
distribution  lines,  even  when  using 
trained  personnel.  Also,  the  savings  in 
time  and  money  seem  to  be  offset  by  the 
need  to  run  vegetation  surveys  more 
often  for  results  as  reliable  as  with  gas 
detectors.  This  need  for  more  frequent 
surveys  is  not  compatible  with  the  5- 
year  minimum  frequency  specified  by 
§  192.723(b)(2).  Further,  while 
vegetation  is  essential  for  vegetation 
surveys,  abundant  vegetation  does  not 
overcome  these  drawbacks:  leaks  must 
be  inferred  rather  than  detected,  and 
incipient  leaks  need  time  before  they 
visually  affect  vegetation.  The  fact  that 
a  commenter  found  only  minor 
additional  leaks  with  leak  detector 
equipment  is  fortunate  but  not 
necessarily  typical,  as  the  KPL 
experience  shows.  Moreover, 
undetected  minor  leaks  can  grow  to 
become  hazardous. 

One  commenter  argued  against  the 
mandatory  use  of  gas  detectors  by 
asserting  that  most  leaks  are  reported 
through  odorization  of  gas.  Only  10 
percent  or  less  are  found  by  leakage 
surveys  the  commenter  said.  Even  so, 
public  safety  demands  that  operators 
use  reliable  means  to  discover  leaks  not 
reported  through  odorization.  Gas 
detectors,  unquestionably,  are  more 
reliable  than  vegetation  surveys.  And 


our  analysis  shows  that  gas  detectors 
can  be  used  to  meet  the  present  leakage 
survey  rule  at  rhinimal  aidditional  cost. 
Thus,  RSPA  believes  that  disallowing 
the  use  of  vegetation  surveys  to  meet 
that  rule  is  reasonable. 

AGA  opposed  the  proposal  on  the 
ground  that  one  company's  results  are 
inadequate  justification  to  change 
§  192.723(b)(2).  AGA  also  saw  only 
minimal  potential  beneflts  from 
mandatory  gas  detector  surveys,  because 
since  1984  there  have  been  only  57 
distribution  incidents  caused  by 
corrosion,  with  6  deaths,  39  injuries, 
and  $2.35  million  of  property  damage. 
However,  RSPA  notes  that  the  KPL 
accidents  were  not  the  sole  justification 
for  proposing  to  change  §  192.723(b)(2). 
The  NPRM  was  also  based  on  an 
analysis  of  the  effectiveness  of 
vegetation  surveys,  on 
recommendations  by  NTSB  and  NAPSR. 
and  the  fact  that  Kansas,  Missouri,  and 
other  states  have  required  operators  to 
use  gas  detectors  in  residential  leakage 
surveys.  Moreover,  corrosion  is  not  the 
only  cause  of  leaks  on  distribution  lines 
located  outside  business  districts. 
Outside  force  damage  to  pipe  is  a  major 
cause  of  leaks,  as  are  pipeline 
construction  and  material  defects.  These 
other  causes  of  leaks  add  to  the 
corrosion-related  benefits  of  leakage 
surveys.  As  with  corrosion,  leaks  mjm 
these  other  causes  can  result  long  after 
the  damage  or  defect  occurs,  creating  an 
opportunity  for  the  operator  to  discover 
the  leak  during  a  leakage  survey. 

One  commenter  asked  that  RSPA 
exempt  lines  in  unoccupied  rural  areas 
where  steep  terrain  and  high  vegetation 
growth  limit  the  effectiveness  of  gas 
detector  surveys.  Although  leakage 
surveys  with  gas  detectors  may  take 
longer  in  areas  of  steep  terrain  and  high 
vegetation.  RSPA  does  not  have 
evidence  that  such  surveys  are  less 
effective  in  those  areas.  Considering  the 
allowable  interval  between  required 
surveys  (5  years),  RSPA  feels  operators 
have  ample  time  to  survey  lines  in  those 
areas  with  leak  detection  equipment. 
The  final  rule  does  not  have  the 
suggested  exemption. 

Corrosion  Evaluation  by  Leakage  Survey 

Forty-two  commenters  addressed  the 
issue  of  whether  cathodically 
unprotected  pipe  subject  to  the  3-year 
electrical  survey  requirement  of 
§  192.465(e)  should  be  surveyed  for 
leaks  at  least  every  3  years  if  electrical 
surveys  are  impractical.  Of  these 
commenters,  16,  includinq  NTSB, 
Southern  Cross,  Kansas,  Iowa. 
Massachusetts.  Oil  Heat  Task  Force,  and 
10  distribution  operators,  expressed 
general  support  for  the  proposal. 


Another  7  of  the  42.  all  distribution 
operators,  said  they  supported  the 
proposal  because  they  now  survey  their 
unprotected  lines  for  leaks  at  3-year 
intervals. 

Four  distribution  operators  supported 
the  proposal,  but  suggested  that  the 
proposed  frequency  (intervals  not 
exceeding  3  years)  be  changed  to  read 
"at  intervals  within  3  calendar  years, 
but  not  exceeding  39  months."  They 
said  this  change  would  be  consistent 
with  other  part  192  requirements  for 
periodic  inspections  by  allowing  time  to 
cope  with  extreme  weather  conditions. 
RSPA  agrees  that  in  scheduling  leakage 
surveys  to  comply  with  the  rule, 
operators  will  have  to  consider  the 
weather.  However.  3  years  should  be 
ample  time  within  which  to  schedule 
and  conduct  a  survey  in  good  weather. 
None  of  the  present  part  192  standards 
that  prescribe  inspections  every  3  years 
allow  more  than  36  months  between 
inspections  (e.g..  §  192.465(e)). 

Three  commenters,  including  AGA, 
opposed  the  proposal  on  the  ground  that 
every  3  years  is  too  frequent  to  check  for 
leaks,  given  the  low  corrosion  accident 
rate.  They  suggested  we  extend  the  3- 
year  electrical  survey  minimum 
h«quency  to  5  years  to  match  the 
minimum  leak  survey  frequency.  This 
change,  they  said,  would  reduce 
compliance  cost  with  no  adverse  safety 
impact.  RSPA  did  not  adopt  this 
approach,  because  it  would  weaken  the 
existing  rule  on  monitoring  unprotected 
metallic  pipelines  for  corrosion 
(§  192.465(e)).  This  rule  was  established 
to  hold  down  the  corrosion  accident  rate 
on  distribution  lines.  The  low  corrosion 
accident  rate  that  has  been  attained  with 
this  rule  is  not  a  sufficient  reason  to 
slacken  the  minimum  frequency  of 
corrosion  monitoring. 

Four  distribution  operators  opposed 
the  proposal  because  they  felt  the  use  of 
5-year  old  leak  survey  data  has  not 
caused  a  safety  problem.  One  of  these 
commenters  pointed  out  that  under 
§  192.465(e).  the  use  of  leak  history  data 
as  an  alternative  to  electrical  surveys 
includes  data  ht>m  sources  besides  leak 
surveys,  such  as  reports  from  the  public. 
Another  of  these  commenters  thought 
the  existing  §  192.723(b)(2)  is 
satisfactory  because  it  requires  surveys 
"as  frequently  as  necessary."  Similarly, 
another  of  the  four  said  the  use  of 
improved  leak  survey  techniques  and 
reliance  on  corrosion  and  leak  history 
are  sufficient  measures  under 
§  192.465(e)  to  insure  pipeline  integrity, 
without  more  frequent  surveys. 

RSPA  did  not  change  the  final  rule  as 
a  result  of  these  comments.  The 
available  safety  data  are  insufficient  to 
substantiate  the  commenters'  assertion 
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that  using  5-year  old  data  to  meet  a  3- 
year  monitoring  rule  has  not  caused  a 
safety  problem.  In  the  absence  of  such 
information,  since  pipeline  corrosion 
continues  to  pose  a  serious  threat  to 
public  safety,  it  is  reasonable  to  require 
that  unprotected  pipelines  be  evaluated 
for  corrosion  on  the  basis  of  current 
data.  Admittedly,  the  other 
considerations  the  commenters 
mentioned  compensate  to  some  degree 
for  the  use  of  out-of-date  leak  survey 
data.  However,  in  our  opinion,  they  do 
not  overcome  the  need  for  leak  survey 
data  that  reflect  the  state  of  corrosion 
activity  within  the  prescribed  period  of 
evaluation. 

Five  operators  opposed  the  proposal 
because  of  the  scattered  nature  of 
unprotected  parts  of  their  distribution 
systems.  For  cost  effective  leakage 
surveys,  these  commenters  said  they 
would  have  to  survey  areas  of  their 
systems  at  3-year  intervals  regardless  of 
whether  the  areas  contain  protected  or 
unprotected  lines.  It  would  be  too 
impractical,  they  said,  to  survey 
unprotected  lines  selectively  at  3-year 
intervals  and  the  remainder  at  5-year 
iititervals.  One  operator  suggested  that 
changing  the  5-year  survey  requirement 
to  6  years  would  alleviate  this  problem. 

In  response  to  these  operators,  RSPA 
notes  that  under  §  192.465(a],  protected 
lines  must  be  monitored  at  least 
annually,  while  under  §  192.465(e), 
operators  have  as  long  as  3  years  to 
monitor  unprotected  lines.  Thus, 
distribution  systems  with  both  protected 
and  unprotected  pipelines  are  already 
subject  to  different  intervals  for 
corrosion  monitoring.  In  RSFA's 
experience,  operators  have  not  had 
significant  trouble  in  applying  these 
different  monitoring  intervals  to 
separate  parts  of  their  systems.  Since  the 
proposed  3-year  leakage  survey  is 
merely  a  means  of  carrying  out  the  3- 
year  corrosion  monitoring  requirement 
on  unprotected  pipelines,  RSPA  does 
not  believe  it  would  add  to  the 
operators'  present  burden  of  compliance 
with  §  192.465(e).  Therefore,  RSPA  was 
not  persuaded  to  aher  the  final  rule 
because  of  the  alleged  impracticality  of 
surveying  different  parts  of  a  system  at 
different  rates.  Moreover,  the  prescribed 
intervals  under  final  §  192.723(b)(2)  are 
maximum  times  between  surveys. 
Operators  who  find  it  more  convenient 
to  survey  separate  parts  of  their  systems 
at  compatible  frequencies,  such  as  2  and 
4  years,  or  at  the  same  frequency,  such 
as  every  3  years,  may  do  so,  provided 
the  prescribed  intervals  are  not 
exceeded. 


Specific  Comments  Requested 

In  the  NPRM,  RSPA  announced  that 
it  was  reconsidering  the  need  for  more 
frequent  leakage  surveys  on  all 
distribution  lines  outside  business 
districts.  In  that  regard,  we  requested 
comments  on  the  following  topics  to 
help  us  decide  whether  to  propose  a  1- 
year  minimum  frequency  for  leakage 
surveys  on  unprotected  lines  and  a  3- 

?'ear  minimum  frequency  on  ail  other 
ines. 

(1)  The  need  to  increase  from  every  5 
years  to  every  3  years  the  minimum 
frequency  of  leakage  surveys  on 
distribution  lines  of  any  material 
located  outside  business  districts. 

Only  four  commenters  supported  the 
notion  of  increasing  from  every  5  years 
to  every  3  years  the  minimum  frequency 
required  for  leak  surveys  on  portions  of 
distribution  systems  outside  business 
districts.  The  Oil  Heat  Task  Force 
favored  more  frequent  surveys  on  the 
ground  that  total  reported  leaks  are 
high,  and  more  frequent  surveys  would 
positively  affect  the  environment  by 
reducing  methane  emissions.  However, 
EPA  advised  that  preUminary  results  of 
a  Gas  Research  Institute  study 
commissioned  under  the  Qean  Air  Act 
show  that  system-wide  leak  rates  are 
low.  AGA  argued  that  the  Oil  Heat  Task 
Force  merely  wants  to  increase  the  cost 
of  gas  to  enlarge  the  market  for  oil. 

NTSB  asserted  that  5  years  is  too  long 
between  checks  for  leaks  on  flammable 
gas  systems  in  view  of  aging  systems. 
The  agency  suggested  RSPA  study 
incident  data  to  learn  the  correlation 
between  leak  rate  and  age,  type  of  pipe, 
and  other  characteristics.  NTSB  then 
said  leak  survey  frequency  should  be  set 
according  to  these  correlations.  One 
other  commenter  also  said  leak  survey 
frequency  should  be  based  on  age, 
material,  leak  history,  and  soil 
characteristics. 

AGA  opposed  the  idea  of  an  increased 
frequency,  saying  an  increase  is  not 
likely  to  have  a  beneficial  effect  given 
the  low  leak  rate  from  corrosion  since 
1984.  AGA  foresaw  minimal  benefits 
but  a  significant  increase  in  costs. 

The  large  majority  of  commenters  on 
this  issue  opposed  the  increase,  saying 
it  is  not  justified  and  would  not  be  cost 
beneficial.  Numerous  commenters  said  a 
minimum  5-year  frequency  is  sufficient 
for  cathodically  protected  steel  pipe  and 
plastic  pipe,  because  these  pipes 
experience  relatively  few  leaks.  Another 
commenter  who  opposed  an  increase 
argued  that  gas  detectors  eliminate  the 
need  for  more  surveys.  Still  another 
commenter  noted  that  effective  cathodic 
protection  and  odorization  programs 
make  more  frequent  surveys 


unnecessary.  One  commenter  who 
expressed  opposition  said  its  existing 
leak  survey  and  replacement  program 
was  satisfactory,  while  another 
commenter  stated  its  opposition 
succinctly:  expensive,  impractical,  and 
unnecessary. 

One  commenter  who  argued  a 
minimum  3-year  rate  was  unjustified 
noted  that  the  KPL  incidents  involved 
old,  customer-owned,  unprotected  lines 
that  had  been  vegetation  surveyed  by 
meter  readers.  This  commenter  said  the 
KPL  evidence  showed  a  need  for  gas 
detector  surveys,  but  not  more  frequent 
surveys.  More  frequent  surveys,  this 
commenter  said,  should  be  tied  to  high 
leak  rates,  as  from  corrosion, 
deteriorating  couplings,  or  construction 
defects.  Another  commenter  similarly 
said  that  a  frequency  of  more  than  5 
years  should  be  based  on  need. 

(2)  The  need  to  conduct  leakage 
surveys  at  least  annually  on 
cathodically  unprotected  metallic 
distribution  lines  that  lie  outside 
business  districts  and  on  which 
electrical  surveys  are  impractical. 

The  Oil  Heat  Task  Force  supported 
the  notion  of  annual  surveys  on 
unprotected  steel  lines  because  of  what 
the  commenter  considered  a  large 
number  of  leaks  annually  across  the 
nation. 

Three  other  commenters  supported 
annual  surveys  to  help  combat  the 
effects  of  corrosion  on  old  unprotected 
lines  and  prevent  multiple  leaks  from 
existing  for  up  to  5  years  between 
surveys.  An  additional  commenter 
supported  the  increase  because  it 
surveys  annually  now. 

One  commenter  supported  annual 
surveys,  but  only  in  areas  of  high 
leakage. 

Most  who  commented  on  the  issue 
were  opposed  to  the  suggested  increase 
in  leak  survey  frequency,  saying  it 
lacked  corresponding  safety  benefits. 
Many  said  it's  too  impractical  to 
schedule  more  frequent  surveys  on 
unprotected  parts  of  a  system,  since 
cathodic  protection  can  vary  by  area  or 
street.  In  some  cases,  these  commenters 
said,  unprotected  services  are  randomly 
scattered  over  a  city.  The  suggested 
increase  would  cause  whole  areas  or 
systems  to  be  siuveyed  annually 
without  sufficient  cause. 

One  commenter  who  saw  no  benefit 
said  older  systems  are  the  source  of 
corrosion  leaks.  These  systems,  the 
commenter  said,  have  already  been 
surveyed  many  times  and  possible  areas 
of  corrosion  are  protected  or  replaced. 

Two  other  commenters  who  opposed 
the  increase  said  there  would  be  no 
corresponding  benefits  because 
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corrosion  incidents  can  occiu'  shortly 
after  a  survey. 

(3)  How  would  such  an  increase  (in 
survey  frequency)  affect  the  present 
costs  of  conducting  leakage  surveys  on 
distribution  lines  in  small  and  large 
systems? 

About  15  commenters  gave  estimates 
ranging  from  $140,000  to  $4  million  a 
year  per  operator  if  the  5  year  frequency 
were  increased  to  3  years.  The  range  of 
estimated  cost  increases  for  surveying 
unprotected  lines  annually  was  from 
$66,000  to  $19  million  a  year  per 
operator.  These  estimates  covered  the 
costs  of  equipment,  personnel,  and 
training. 

(4)  [What]  benefits  would  result  from 
such  rules.  Information  concerning 
accidents  that  operators  might  have 
avoided  had  they  surveyed  pipelines  for 
leaks  more  frequently  would  be  helpful. 

Only  a  few  commenters  responded  to 
this  inquiry.  None  saw  any  benefit  to 
increasing  the  survey  frequencies.  Some 
of  the  reasons  were:  Low  corrosion 
accident  rate;  lack  of  corrosion 
accidents  and  system  difference  from 
KPL  situation;  know  of  no  accidents  that 
would  have  been  avoided  had  survey 
been  every  3  instead  of  every  5  years; 
most  lines  plastic,  little  likelihood  of 
accident  avoidance  through  increased 
leak  survey  frequency. 

Conclusion 

Based  on  our  review  of  the 
information  submitted,  we  have 
concluded  that  the  number  of  accidents 
that  might  be  prevented  by  surveying  at 
the  proposed  increased  frequencies  is 
uncertain.  In  addition,  the  current  safiety 
data  for  the  nation's  population  of  gas 
distribution  lines  are  not  sufTident  to 
determine  if  a  correlation  exists  between 
leak  rates  and  pipe  age.  material,  or 
other  characteristics.  Also,  stats 
pipeline  safety  agencies  commonly 
impose  more  frequent  survey 
requirements  on  individual  distribution 
lines  that  are  found  to  pose  an  unusual 
risk.  Under  these  circumstances  and 
given  the  need  to  learn  the  effect  of  the 
final  rule  on  leak  rates,  we  are  not  at 
present  considering  any  further 
amendment  of  the  leak  survey  frequency 
rule. 

Advisory  Committee 

As  part  of  this  rulemaking  proceeding. 
RSPA  obtained  advice  from  the 
Technical  Pipeline  Safety  Standards 
Committee  (TPSSC)  on  the  technical 
feasibility,  reasonableness,  and 
practicability  of  the  proposed  rule.  The 
TPSSC  is  a  statutory  advisory  committee 
comprised  of  15  members,  representing 
the  natural  gas  industry,  govenunent. 
and  the  general  public. 


The  TPSSC  met  in  Washington.  DC  on 
March  11. 1992,  and  discussed  the 
NPRM  The  TPSSC  voted  for  the 
proposed  rule  10  to  1.  with  1  member 
abstaining.  A  suggested  revision 
concerning  a  typographical  error  in  the 
text  of  the  proposed  rule  has  been 
corrected.  The  transcript  and  report  of 
the  meeting  are  available  in  the  docket. 

Rulemaking  Analyses 

E.O.  12866  and  DOT  Regulatory  Policies 
and  Procedures 

RSPA  has  concluded  that  the 
amendment  to  §  192.723(b)(2)  is  not  a 
significant  rule  under  Executive  Order 
12866.  Also,  it  is  not  a  significant 
regulation  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034. 
February  26. 1979). 

RSPA  believes  that  the  final  rule  will 
add  minimally  to  the  average 
compliance  expense  of  the  present  rule. 
With  respect  to  requiring  the  use  of  leak 
detectors,  fust,  operators  of  gas 
distribution  systems  already  have  the 
equipment.  They  use  portable  gas 
detectors  in  business  districts  and  to 
check  enclosed  6{}aces  for  gas  leaks. 
Second,  in  leakage  surveys  outside 
business  districts,  most  operators 
already  use  gas  detectors  for  mains, 
because  they  generally  lie  beneath 
paved  areas  where  vegetation  surveys 
are  inappropriate.  Also,  for  service  lines 
in  these  areas,  many  operators  are 
voluntarily  using  gas  detectors  instead 
of  vegetation  surveys,  and  some  State 
laws  require  operators  subject  to  State 
jurisdiction  to  do  so.  Third,  gas  detector 
equipment  is  easy  to  use.  Personnel  that 
operators  have  trained  to  do  vegetation 
surveys  will  need  only  slight,  if  any, 
additional  training  to  use  the 
equipment  Finally,  although  the  survey 
process  will  take  longer  with  leak 
detectors,  any  resulting  additional  costs 
will  be  mitigated  by  the  period  between 
surveys  (maximum  interval  is  5  years) 
and  the  ability  to  conduct  surveys  with 
leak  detectors  any  time  of  the  year. 

The  benetits  of  requiring  the  use  of 
leak  detectors  in  leakage  surveys  are 
prevention  of  deaths,  injuries,  and 
property  damage  that  might  otherwise 
occur  when  hazardous  gas  leaks  go 
undetected  in  residential 
neighborhoods.  As  an  example  of  these 
potential  benefits,  the  NPRM  discussed 
the  results  of  leak  detector  surveys  in 
Kansas  Qty.  Missouri.  Following  a 
string  of  residential  accidents  in  which 
four  persons  were  killed  and  16  were 
injured,  with  property  damage 
exceeding  $740,000.  the  local  gas 
company  conducted  leakage  surveys 
with  leak  detector  equipmenL  Until 
then  the  company  had  relied  on 


vegetation  surveys  by  meter  readers  to 
discover  previously  undetected  gas 
leaks.  The  leak  detector  surveys 
revealed  a  large  number  of  previously 
undetected  hazardous  leaks.  For 
instance,  during  one  period,  leak 
detector  surveys  revealed  2,156  leaks  in 
55,213  house  service  lines,  of  which  the 
gas  company  considered  303  leaks  to 
need  immediate  repair.  Had  these  leak 
detector  surveys  been  conducted  earlier, 
many  of  the  Kansas  City  accidents  might 
have  been  prevented  by  timely  repair  of 
the  leaking  lines.  The  final  rule  should 
achieve  similar  benefits  nationwide 
where  operators  are  not  using  leak 
detector  equipment  to  conduct  leakage 
surveys. 

With  respect  to  surveys  of  certain 
unprotected  metallic  lines  at  3-year 
intervals,  the  final  rule  will  merely 
assure  that  when  operators  use  leakage 
data  to  evaluate  these  lines  for  corrosion 
the  data  are  not  less  timely  than  what 
§  192.465(e)  intends  for  that  purpose. 
RSPA  did  not  attribute  any  additional 
compliance  costs  to  this  aspect  of  the 
final  rule  because  the  use  of  timely  data 
is  an  inherent  requirement  of  the 
existing  §  192.465(e). 

RSPA  believes  the  final  rule  does  not 
warrant  a  more  detailed  evaluation  of  its 
impact.  The  comments  on  the  NPRM 
and  the  advice  of  the  TPSSC  are 
consistent  with  this  view. 

Regulatory  Flexibility  Act 

Based  on  the  facts  available 
concerning  the  impact  of  this  final  rule. 
I  certify  under  Section  605  of  the 
Regulatory  Flexibility  Act  that  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

E.O.  12612 

RSPA  has  analyzed  this  final  rule 
under  the  criteria  of  Executive  Order 
12612  (52  FR  41685;  October  30, 1987). 
We  find  it  does  not  warrant  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects  in  49  CFR  Part  192 

Natural  gas.  Pipeline  safety.  Reporting 
and  recordkeeping  requirements. 

In  consideratitm  of  the  foregoing, 
RSPA  amends  49  CFR  part  192  as 
follows: 

PART  192— [AMENDED] 

1.  The  authority  citation  for  part  192 
continues  to  read  as  follows: 

Authority:  49  App.  US.C.  1672  and  1804; 
49  CFR  1.53. 

2.  In  §  192.723(b)(1).  the  words  "A  gas 
detector  survey"  are  removed  and  the 
words  "A  leakage  survey  with  leak 
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detector  equipment"  are  added  in  their 
place. 

3.  Section  192.723(b)(2)  is  revised  to 
read  as  follows: 

1192.723    Distribution  systems:  Leakage 
surveys  and  procedures. 

•        •        •        •        • 

(b)*  •  • 

(2)  A  leakage  survey  with  leak 
detector  equipment  must  be  conducted 
outside  business  districts  as  frequently 
as  necessary,  but  at  intervals  not 
exceeding  5  years.  However,  for 
cathodically  unprotected  distribution 
lines  subject  to  §  192.465(e)  on  which 
electrical  surveys  for  corrosion  are 
impractical,  survey  intervals  may  not 
exceed  3  years. 

Issued  in  Washington.  DC.  on  Ocb^Mr  14. 
1993. 

Rose  \.  McNfurray, 

Acting  AdfTtinistrator  for  Peseorch  and 
Special  Prvgmms  Administration. 
|FR  Doc.  93-25980  Filed  10-21-93;  8:45  am] 
81UM0  CODE  «>ia-«>-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Admfatistration 

50  CFR  Part  675 

Poctarl  No.  921185-3021;  ID  101893A] 

Groundfish  of  ttw  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 


Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Modification  of  a  closure. 

SUMMARY:  NMFS  is  rescinding  the 
closure  to  directed  fishing  for  Pacific 
ocean  perch  in  the  Aleutian  Islands 
subarea  (AI)  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAJ).  This  action  is  necessary  to  fully 
utilize  the  total  allowable  catch  (TAQ  of 
Pacific  ocean  perch  in  this  area. 
EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.L).  October  22.  1993.  until  12 
midnight.  A-Lt.  December  31. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker.  Resource 
Management  Specialist,  NMFS.  907- 
586-7228. 

SUPPtaiBfTARY  MFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  die 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  imder  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

In  accordance  with  §  675.20(a)(7Hii). 
the  Pacific  ocean  perch  TAG  for  the  AI 
was  established  by  the  final  1993  initial 
specifications  of  groundfish  (58  FR 
8703.  February  17. 1993)  and  later 
augmented  firom  the  reserve  (58  FR 
44136.  August  19. 1993)  to  a  total  of 


13,900  metric  tons  (mt).  The  directed 
fishery  for  Pacific  ocean  perch  was 
closed  on  April  22. 1993  (58  FR  21951. 
April  26.  1993);  the  closure  was 
rescinded  on  August  9. 1993  (58  FR 
42031.  August  6. 1993);  and  the  fishery 
was  again  dosed  on  August  19  (58  FR 
44465.  August  23. 1993).  NMFS  has 
determined  that  as  of  October  9. 1.57S 
mt  remain  unharvested. 

The  Regional  Director.  Alaska  Region. 
NMFS,  has  determined  that  the  1993 
TAG  for  Pacific  ocean  perch  in  the  AI 
has  not  been  reached.  Therefore.  NMFS 
is  rescinding  the  August  19.  1993. 
closure  and  is  re-opening  directed 
fishing  for  Pacific  ocean  perch  in  the  AI. 
effective  at  12  noon.  A.l.t.  October  22, 
1993.  until  12  midnight.  A.I.L. 
December  31. 1993. 

Qassificatioa 

This  action  is  taken  under  §  675.20. 
List  of  Subjects  in  50  CFR  Part  675 

Fisheries.  Recordkeeping  and 
reporting  requirements. 

AutfaorMy:  16  U.SjC.  1801  et  $eq. 

Dated:  October  19. 1993. 

Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

IFR  Doa  93-26077  Filed  10-21-93;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  poUic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPAFtTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1096 
[DA-03-31] 

Milk  In  the  Greater  Louisiana  Marketing 
Area;  Notice  of  Proposed  Suspension 
of  Certain  Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  suspension  of  rule. 

SUMMARY:  This  action  invites  written 
comments  on  a  proposal  to  suspend 
certain  portions  of  a  provision  of  the 
Greater  Louisiana  Federal  milk 
marketing  order  (Order  96),  beginning 
November  1993  and  continuing  through 
May  1995.  The  proposed  action  would 
allow  a  plant  that  qualiHed  as  a  pool 
plant  under  Order  96  to  retain  its  pool 
status  regardless  of  whether  a  greater 
proportion  of  its  route  disposition  is 
made  in  another  order  marketing  area  in 
succeeding  months.  The  suspension  was 
requested  by  Mid- America  Dairymen, 
Inc.  (Mid- America),  on  behalf  of 
Southern  Milk  Sales  (SMS).  The 
proponent  contends  the  proposed  action 
is  necessary  to  assure  that  producer 
milk  which  historically  has  been 
associated  with  the  market  will 
continue  to  be  pooled  under  the  order. 
DATES:  Comments  are  due  no  later  than 
November  8, 1993. 
ADDRESSES:  Comments  (two  copies) 
should  be  sent  to  USDA/AMS/Dairy 
Division,  Order  Formulation  Branch. 
Room  2968,  South  Building,  P.O.  Box 
96456,  Washington.  DC  20090-6456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Sp>eciaHst, 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch,  Room  2968,  South 
Building.  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  690-1932. 
SUPP1.EMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C 


605(b).  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  lessen  the  regulatory 
impad  of  the  order  on  certain  milk 
handlers  and  would  tend  to  ensure  that 
dairy  fanners  would  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing. 

This  rule  is  being  issued  in 
conformance  with  Executive  Order 
12866.  and  it  has  been  determined  that 
it  is  not  a  "significant  regulatory 
action." 

This  proposed  action  has  been 
reviewed  under  Executive  Order  12778, 
Qvil  Justice  Reform.  This  action  in  not 
intended  to  have  a  retroactive  e^ect.  If 
adopted,  this  proposed  action  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937  (7  U.S.C.  601- 
674)  (the  Act)  provides  that 
administrative  proceedings  must  be 
exhau.sted  before  parties  may  file  suit  in 
court.  Under  section  8c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  {>etition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  request  a 
modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Act,  suspension 
of  the  following  provisions  of  the  order 
regulating  the  handling  of  milk  in  the 
Greater  Louisiana  marketing  area  is 
being  considered  for  the  months  of 
November  1993  through  May  1995: 

In  §  1096.7(d)(3).  the  words  "until  the 
third  consecutive  month  in  which  a 
greater  proportion  of  such  route 


disposition  is  made  in  such  other 
marketing  area". 

All  persons  who  want  to  submit 
written  data,  views  or  argimients  about 
the  proposed  suspension  should  send 
two  copies  of  their  views  to  USDA/ 
AMS/Dairy  Division,  Order  Formulation 
Branch.  Room  2968.  South  Building, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456  by  the  15th  day  after  publication 
of  this  notice  in  the  Federal  Register. 
The  filing  period  is  limited  to  Rfteen 
days  because  a  longer  period  would  not 
provide  the  time  needed  to  complete  the 
required  procedures  before  the 
requested  suspension  is  to  be  effective. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hours  (7  CFR  1.27  (h)). 

Statement  of  Consideration 

The  proposed  action  would  suspend 
for  the  months  of  November  1993 
through  May  1995  certain  portions  of 
the  pool  plant  definition  which  require 
that  plants  having  greater  route 
disposition  in  another  marketing  area 
for  three  consecutive  months  be 
considered  as  pool  plants  under  the 
other  order. 

According  to  Mid-America,  SMS 
historically  has  pooled  milk  on  the 
Greater  Louisiana  marketing  order 
through  sales  to  Guth  Dairy,  a  pool 
distributing  plant  located  in  Lake 
Charles,  Louisiana.  Mid-America  stated 
that  Guth  Dairy  recently  was  awarded 
school  milk  contracts  in  Houston, 
Texas.  As  a  result,  Mid-America 
claimed  that  a  greater  portion  of  the 
plant's  packaged  milk  sales  could  be 
distributed  in  the  Texas  marketing 
order,  causing  the  plant  to  switch 
regulation  from  Order  96  to  the  Texas 
marketing  order. 

Mid-America  pointed  out  that  for  the 
twelve-month  period  ending  August 
1993  the  Texas  order  blend  price  at  Lake 
Charles  averaged  63  cents  per 
hundredweight  less  than  the  Greater 
Louisiana  Federal  order  blend  price  at 
Lake  Charles.  The  proponent  stressed 
that  producers  supplying  milk  to  Guth 
Dairy  and  pooled  on  the  Greater 
Louisiana  order  could  not  continue  to 
afford  to  supply  milk  to  Guth  Dairy  if 
Guth  Dairy  became  regulated  under  the 
Texas  order.  Ukewise,  Guth  Dairy  could 
not  afford  to  pay  63  cents  more  to 
producers  to  compete  with  other 
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handlers  in  the  Greater  Louisiana 
marketing  area  for  a  supply  of  milk. 

List  ofSubiects  in  7  CFR  Part  1096 

Milk  marketing  orders. 
The  authority  citation  for  7  CFR  Part 
1096  continues  to  read  as  follows: 

Aathority:  Sees  1-19. 48  StaL  31.  as 
amended;  7  U.S.C  601-674. 

Dated:  October  15. 1993. 
KenMth  C  QayloB. 

Acting  Administrator. 

|FR  Doc.  93-25981  Filed  10-21-93;  8:45  amj 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  20. 21, 30. 31. 32. 35,  40 
and«1 

Meeting  to  Discuss  Upcoming 
Regulations  and  Revisions 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

8UMMART:  The  Nuclear  Regulatory 
Commission  (NRC)  staff  plans  to 
convene  a  public  meeting  with 
representatives  of  Agreement  States  to 
discuss  the  provisions  of  proposed 
revisions  of  its  regulations  in  several 
diH^srent  areas.  The  revisions  are  needed 
to  clarify  and  enhance  certain 
requirements  designed  to  protect  the 
safety  of  the  public  and  radiation 
workers.  The  revisions  are  also  needed 
to  clarify  some  existing  deHnitions  and 
to  incorporate  additional  de^itions  in 
order  to  bring  NRC  regulations  more  in 
line  with  regulations  used  by  other 
organizations  that  regulate  similar 
byproduct  and  source  materiaL 
DATES:  The  public  meeting  will  be  held 
on  Monday.  October  2S,  1993  from  8 
a.m.  to  12  noon. 

ADDRESSES:  The  meeting  is  to  be  held  at 
the  Fiesta  Inn.  2100  South  Priest  Drive. 
Tempe,  Arizona,  Telephone  (1-800- 
528-6481). 

FOR  FURTHER  INFOWKATKDN  CONTACT: 
Lloyd  A.  Boiling.  Office  of  State 
Programs,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20SSS. 
Telephone  (301)  504-2327). 
SUPPLEMENTARY  INFORMATION:  the 
regulations  in  10  CFR  part  21  address 
the  reporting  of  Defects  and  Non- 
Compliance.  The  recent  comprehensive 
revision  of  10  CFR  part  21  incorporates 
requirements  for  materials  licensees  of 
the  NRC  and  the  Agreement  States.  The 
regulations  in  10  CFR  part  20  regarding 
the  Clean  Air  Act  will  be  discu^ed.  A 
proposed  nilonaking  regarding  10  CFR 


parts  20  and  35  will  clarify  the 
requirements  for  Unintended  Radiation 
Exposures  to  an  Embryo,  Fetus  or  Breast 
Fed  Child.  Revisions  10  CFR  parts  30. 
40,  and  70,  Decommissioning  Funding 
will  require  fiacilities  to  be 
decontaminated  and  decommissioned 
with  licensee  controlled  funds. 
Revisions  to  10  CFR  part  40  will  clarify 
numerous  deHnitions,  exemptions  and 
general  licenses  for  many  source 
material  facilities.  Revisions  to  10  CFR 
parts  30.  40.  and  70  will  establish  a  low- 
level  waste  shipment  manifest 
information  and  reporting  system. 
Further  revisions  to  10  CFR  parts  30. 40. 
and  70  will  address  Financial  Assurance 
for  Institutional  Control  at  Low-Jjevel 
Waste  Sites.  The  addition  of  land 
ownership  requirements  for  low-level 
waste  sites  in  10  CFR  part  61  will  be 
discussed. 

The  workshop  will  be  chaired  by  Mr. 
Richard  L.  Bangart.  Director,  Office  of 
State  Programs,  U.S.  Nuclear  Regulatory 
Commission.  The  public  meeting  will  be 
conducted  in  a  manner  that  will 
expedite  the  orderly  conduct  of 
business.  A  transcript  of  the  public 
meeting  will  be  available  for  inspection 
and  copying  for  a  fee,  at  the  NRC  Public 
Document  Room.  2120  L  Street,  NW. 
(Lower  Level),  Washington,  DC  20555 
on  or  about  November  15, 1993. 

The  following  procedures  apply  to 
public  attendance  at  the  woikshop: 

1.  Questions  or  statements  horn 
attendees  other  than  participants,  i.e.. 
particip>ating  representatives  of  each 
Agreement  State  and  participating  NRC 
staff  will  be  entertained  as  time  permits; 
and 

2.  Seating  for  the  public  will  be  on  a 
first-come,  first-served  basis. 

Dated  at  Rockville.  Maryland  this  18th  day 
of  October,  1993. 

For  the  Nuclear  Regulatory  Commission. 
Richard  L.  Bangart, 
Director.  Office  of  State  Programs. 
(PR  Doc  93-26031  Filed  10-21-43:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  73 

[Airspace  Docket  No.  93-ASW-6] 

Proposed  Change  of  Time  of 
Designation  to  Restricted  Areas  R- 
6302C  and  D,  Fort  Hood;  TX 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


summary:  This  proposed  rule  would 
amend  the  time  of  designation  for 
Restricted  Areas  R-6302C  and  R-6302D, 
Fort  Hood,  TX,  to  more  accurately 
reflect  current  user  requirements  for  the 
airspace.  This  action  is  proposed  as  a 
result  of  a  Special  Use  Airspace  Review 
-  conducted  by  the  FAA  at  Fort  Hood,  TX, 
in  May  1993. 

DATES:  Comments  must  be  received  on 
or  before  December  8, 1993. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ASW-500,  Docket  No. 
93-ASW-6.  Federal  Aviation 
Administration.  4400  Blue  Mound 
Road.  Fort  Worth,  TX  76193-0500. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  O^ice  of  the  Chief 
Counsel,  room  916,  800  Independence 
Avenue,  SW..  Washington.  IX; 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  MFORMATXM  CONTACT: 
Steve  Riley,  Military  Operations 
Program  Office  (ATM^20).  Office  of 
Air  Traffic  System  Management.  Federal 
Aviation  Administration.  600 
Inde[>endence  Avenue,  SW.. 
Washington,  DC  20591:  telephone:  (202) 
267-7130. 

SUPPI.EMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
particifMte  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic,  and 
energy-related  aspects  of  the  proposaL 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
ASW-6."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
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of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  |>erson  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center.  APA-220,  800  Independence 
Avenue.  SW..  Washington.  EX:  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  part  73)  to 
amend  the  time  of  designation  of 
Restricted  Area  R-6302C  and  R-6302D 
at  Fort  Hood,  TX.  In  May  1993.  the  FAA 
conducted  an  on-site  evaluation  of  the 
special  use  airspwce  at  Fort  Hood,  TX. 
The  review  team  concluded  that  the 
published  time  of  designation  for  R- 
6302C  and  R-6302D  should  be  amended 
to  more  accurately  reflect  current  user 
requirements.  As  proposed,  the  time  of 
designation  for  R-6302C  would  be 
changed  from  the  current  "By  NOT  AM 
2  hours  in  advance"  to  more  specific 
times  "070O-190O  local  time,  Monday- 
Friday;  other  times  by  NOT  AM."  This 
change  would  more  clearly  indicate  the 
primary  hours  of  use  for  the  restricted 
area,  while  retaining  the  provision  to 
activate  the  restricted  area  on  a  "By 
NOT  AM"  basis  when  required.  In 
addition,  the  time  of  designation  for  R- 
6302D  would  be  changed  from  "0600- 
2100  local  time,  daily;  other  times  bv 
NOTAM"  to  "0700-1900  local  time,' 
Monday-Friday;  other  times  by 
NOTAM."  This  would  result  in  a 
reduction  by  21  hours  per  week  from 
the  currently  published  basic  time  of 
designation  for  R-6302D,  while 
retaining  the  provision  to  activate  R- 
6302D  "By  NOTAM"  when  necessary. 
These  changes  would  enhance  airspace 
management,  and  more  clearly  indicate 
to  the  public  the  times  when  the 
restricted  areas  may  be  expected  to  be 
in  use  for  military  purposes.  This 
proposal  would  not  alter  the  dimensions 
of.  or  activities  conducted  within.  R- 
6302C  and  R-6302D.  Section  73.63  or 


part  73  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Order  7400.8A  dated  March  3. 1993. 

Environmental  Review 

This  proposed  action  will  be  reviewed 
for  environmental  impact  prior  to  an 
FAA  decision  on  the  matter. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  afiect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace.  Navigation  (air). 
The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  73  as 
follows: 

PART  73— (AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  VS.C  app.  1348(a).  13S4(a), 
1S10. 1522;  E.0. 10854,  24  FR  9565,  3  CFR, 
1959-1963  Comp.,  p.  389;  49  U.S.C  106(g); 
14  CFR  11.69. 

173.63    [Amended] 

R-6302C  Fort  Hood,  TX  lAmended] 

By  removing  the  words  "By  NOTAM  2 
hours  in  advance"  and  substituting  the  words 
"0700-1900  local  lime,  Monday-Friday;  other 
times  by  NOTAM." 

R-6302D  Fort  Hood.  TX  [Amendedl 

By  removing  the  words  "0600-2100  local 
time,  daily;  other  times  by  NOTAM"  and 
substituting  the  words  "0700-1900  local 
time,  Monday-Friday;  other  times  by 
NOTAM." 

Issued  in  Washington,  DC,  on  October  13. 
1993. 

Harold  W.  Becker. 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
(FR  Doa  93-26063  Filed  10-21-03;  8:45  am) 

MLUNO  COM  4t10-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parts  404  and  416 
[Regulations  Noa.  4  and  16] 
RIN0960-AD63 

Testing  Modifications  to  the  Disability 
Determination  Procedures 

agency:  Social  Security  Administration, 

HHS. 

ACTION:  Proposed  rules. 

SUMMARY:  We  propose  to  add  new  rules 
which  would  establish  authority  to  test 
models  that  modify  the  disability 
determination  procedures  we  follow 
under  titles  II  and  XVI  of  the  Social 
Security  Act  (the  Act).  These  models 
will  provide  us  with  information  so  we 
can  determine  their  effectiveness  in 
improving  the  disability  process.  The 
intended  result  is  to  enable  us  to  make 
recommendations  for  national 
implementation  of  improvements 
identified  by  the  tests.  These  proposed 
regulations  only  refer  to  the  changes  to 
the  disability  procedures  we  may  test. 
Unless  specified,  all  other  regulations 
related  to  the  disability  determination 
procedures  remain  unchanged. 
DATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  November  22. 1993. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security. 
Department  of  Health  and  Human 
Services.  P.O.  Box  1585.  Baltimore.  MD 
21235.  or  delivered  to  3-B-l  Operations 
Building,  6401  Security  Boulevard. 
Bahimore.  MD  21235,  between  8  a.m. 
and  4:30  p.m.  on  regular  business  days. 
Alternatively,  you  may  submit 
comments  by  telefax  to  (410)  966-0869. 
Comments  received  may  be  inspected 
during  these  same  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Henry  D.  Lemer.  Legal  Assistant.  Office 
of  Regulations.  Social  Security 
Administration.  6401  Seciirity  Blvd., 
Bahimore.  MD  21235.  (410)  965-1762. 

SUPPLEMENTARY  INFORMATION: 

Background 

We  are  proposing  to  establish  the 
authority  to  test  model  projects 
designed  to  improve  the  initial 
disability  determination  process.  These 
models  will  test,  on  a  limited  basis,  the 
effect  of:  having  disability  specialists  in 
field  offices  of  the  Social  Security 
Administration  (SSA)  request  and 
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evaluate  medical  evidence  before 
sending  the  claim  to  the  State  agency; 
expanding  the  authority  of  the  disability 
specialist  in  SSA  field  offices  to  make 
presumptive  disability  findings  in 
claims  for  supplemental  security 
income  (SSI)  benefits  based  on 
disability  under  title  XVI;  providing  a 
claimant  with  an  opportunity  for  a  face- 
to-face  interview  with  a  decisionmaker 
earlier  in  the  disability  adjudication 
process;  giving  the  decisionmaker 
authority  to  make  initial  or 
reconsideration  determinations  without 
requiring  the  medical  consultant  to  sign 
the  disability  determination;  having  the 
reconsideration  determination  made  by 
a  Federal  disability  reconsideration 
officer  who  will  schedule  a  face-to-face 
interview  with  the  claimant  when  a 
reconsideration  determination  is 
requested;  and  eliminating  the 
reconsideration  step  from  the 
administrative  review  process  in  claims 
for  Social  Security  or  SSI  based  on 
disability. 

In  recent  years,  various  studies  have 
been  conducted  on  how  to  improve  the 
disability  determination  process.  One 
such  project  was  the  personal 
appearance  demonstration  (PAD) 
project,  which  we  conducted  pursuant 
to  section  6  of  Public  Law  (Pud.  L.)  98- 
460.  the  Social  Seciirity  Disability 
Benefits  Reform  Act  of  1984.  Although 
we  were  not  able  to  gain  statistically 
valid  results  from  that  project,  we  did 
gain  valuable  operating  knowledge  and 
experience.  Specifically,  we  learned 
from  the  PAD  that  we  need  to  monitor 
more  closely  and  follow  up  more  closely 
on  the  operations  in  the  field  offices  and 
State  agencies  so  that  the  study  or  test 
outcomes  and  results  will  be  valid  and 
reliable.  By  doing  this  in  connection 
with  the  proposed  models,  we  will  be 
able  to  choose  the  best  processes  for 
making  disability  determinations  and 
recommend  specific  changes  on  a 
national  basis. 

The  models  described  below  are 
designed  to  test  enhancement  of  ovir 
current  goals  which  are  to: 

•  Provide  assistance  to  the  disability 
applicant  by  making  the  filing  of  a 
disability  claim  simpler,  more 
responsive  and  more  compassionate; 

•  Promote  fairness  in  each  disability 
determination  by  ensuring  that  each 
disability  applicant  is  given  an 
opportunity  to  provide  all  the  necessary 
information  to  complete  the  claim  and 
is  aware  of  his/her  rights  under  the 
program;  and 

•  Ensure  that  the  Agency's 
determination  is  both  inclusive  and 
equitable. 

We  expect  the  number  of  disability 
claims  will  increase  in  the  next  few 


years  independent  of  the  models 
discussed  below.  We  do  not  know 
whether  this  increase  will  be  permanent 
or  temporary.  We  will  continue  to 
closely  monitor  the  workload  situation 
and  tsJce  appropriate  management 
action  as  necessary. 

For  the  long  term,  we  want  to  obtain 
information  about  alternatives  to  our 
current  procedures  to  see  if  they  enable 
us  to  have  better  decisionmaking  earlier 
in  the  process. 

The  five  models  described  in  the 
proposed  rules  are  designed  to  test 
modifications  to  certain  aspects  of  the 
disability  determination  process  both 
before  and  after  the  initial 
determination.  We  are  affording  the 
public  an  opportunity  to  conunent  on 
them,  and  before  issuing  final  rules  on 
the  testing  of  any  of  the  proposed 
models,  we  will  give  full  consideration 
to  all  of  the  significant  comments  we 
receive. 

Provisions  of  the  Regulations 

In  the  proposed  regulations,  we 
describe  five  models  which  would 
modify  the  disability  determination 
procedures  we  follow  under  titles  II  and 
XVI  of  the  Act.  The  disability  process 
models  that  we  test  may  be  conducted 
in  as  many  as  five  States.  The 
individuals  who  participate  in  the  tests 
will  be  randomly  assigned  to  a  test 
group  or  control  group  in  each  site 
where  the  test  are  conducted. 

The  first  model,  the  disability 
s{>ecialist  model,  would  measure  the 
effects  of  having  disability  specialists  in 
SSA  field  offices  request  and  evaluate 
existing  medical  evidence.  Disability 
specialists  are  claims  representatives  in 
our  field  offices  who  would  be  given 
special  disability  program  training 
similar  to  the  training  that  State  agency 
disability  examiners  receive.  They 
would  review  the  claim  before  it  is  sent 
to  the  State  agency,  request  and  evaluate 
existing  medical  evidence  and,  if 
appropriate,  arrange  for  a  consultative 
examination.  With  respect  to 
applications  for  SSI  benefits  based  on 
disability,  they  would,  where 
appropriate,  make  presumptive 
disability  findings  based  on  the 
authority  existing  in  §§  416.933  and 
416.934.  without  the  limitations 
imposed  by  Social  Security  Ruling 
(SSR)  80-36. 

The  second  model,  the  claims  intake 
and  determination  model,  would 
measure  the  effects  of  having  the 
applicant  interviewed  by  a 
decisionmaker  when  a  claim  for 
disability  benefits  is  filed.  The 
decisionmaker  would  have  the  authority 
to  make  the  initial  disability 
determination.  Medical  consultants 


would  assist  the  decisionmaker  and 
would  be  available  for  consultation 
throughout  this  process.  The  applicant 
would  be  offered  the  opportunity  to 
have  the  interview  conducted  face-to- 
face.  The  decisionmaker  may  either  be 
a  State  agency  disability  examiner  or  a 
Federal  employee.  Videoconferencing 
may  be  used  in  some  instances,  in  one 
or  more  sites,  to  conduct  face-to-face 
interviews  in  this  model. 

The  third  model,  the  face-to-face 
predenial  interview  model,  would 
measure  the  effects  of  having  a  State 
agency  provide  an  applicant  with  the 
opportunity  for  a  face-to-face  interview 
before  an  initial  determination  denying 
the  claim  is  made.  If  the  applicant 
requests  the  interview,  it  would  be 
conducted  by  a  State  agency  disability 
examiner  who  would  make  the  initial 
disability  determination.  Medical 
consultants  would  assist  the  disability 
examiner  and  would  be  available  for 
consultation  throughout  this  process.  In 
addition,  videoconferencing  may  be 
used  in  some  instances  in  one  or  more 
sites  to  conduct  the  face-to-face 
interview. 

The  fourth  model,  the  face-to-face 
reconsideration  model,  would  measure 
the  effects  of  having  a  face-to- face 
interview  conducted  by  a  Federal 
disability  reconsideration  officer  who 
would  make  the  reconsideration 
determination. 

The  fifth  model,  the  reconsideration 
elimination  model,  would  measure  the 
effects  of  eliminating  the 
reconsideration  step  of  the 
administrative  review  process.  The 
outcomes  of  the  tests  we  conduct  would 
be  measured  from  intake  through  the 
administrative  law  judge  (ALJ)  hearing 
in  the  current  administrative  review 
process.  The  proposed  regulations 
describe  the  models  and  explain  the 
procedures  and  a  claimant's  ri^ts  in 
connection  with  the  face-to-face 
interview  conducted  under  the  third 
and  fourth  models. 

Existing  Procedures 

Under  our  existing  procedures,  the 
claimant  often  talks  in  person  to  an  SSA 
field  office  employee  when  the  claim  for 
benefits  is  filed.  The  field  office 
employee  prepares  the  necessary  claims 
intake  forms  and  records  observations 
about  the  claimant.  Currently,  field 
office  employees  are  not  trained  to  read 
and  evaluate  medical  reports.  Although 
field  office  emplojrees  review 
applications  for  SSI  benefits  based  on 
disability  and  make  presumptive 
disability  and  presiunptive  blindness 
findings,  they  make  such  findings  only 
in  the  situations  set  out  in  §  416.934  of 
our  regulations,  SSR  80-36  and 
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§416.933  of  our  regulations  insofar  as  it 
involves  SSI  claims  based  on  an 
infection  with  the  human 
immiuiodeficiency  virus  (See  58  FR 
36059  (July  2. 1993)).  The  field  office 
employee  also  sends  the  claims 
information  and  evidence  provided  by 
the  claimant  to  the  State  agency. 

Under  existing  procedures,  an  initial 
determination  as  to  whether  a  claimant 
is  disabled  is  made  by  a  State  agency  on 
the  basis  of  the  evidence  in  the 
claimant's  case  file.  This  evidence  may 
include,  but  is  not  Hmited  to,  written 
medical  reports  and  observations  of  the 
claimant  prepared  by  an  SSA  employee 
at  the  field  office  when  the  claim  is 
filed.  The  claimant  can  give  us.  or  we 
can  obtain,  information  such  as  reports 
from  doctors,  hospitals,  employers  or 
others  that  would  be  pertinent  to  the 
disability  determination. 

The  initial  determination  of  whether 
a  person  is  disabled  under  title  II  or  title 
XVI  is  made  by  a  Sute  agency  under 
sections  221  and  1633  of  the  Aa  and  the 
regulations  at  20  CFR  part  404,  subpart 
Q,  and  part  416,  subpart ).  The  State 
agency  decisionmaking  team  consists  of 
a  disamlity  examiner  who  is  not  a 
physician,  and  a  medical  consultant 
who  is  •  physician  or  psychologist.  The 
disability  examiner  is  qualified  to 
interpret  and  evaluate  medical  reports 
and  other  evidence  relating  to  a  person's 
physical  and  mental  impairment,  and. 
as  necessary,  to  determine  the 
claimant's  capacity  for  performing 
substantial  gainful  activity,  as  defined 
in  S§  404.1572  and  416.972.  The  State 
agency  has  the  authority  to  make  a 
presumptive  disability  or  presimiptive 
blindness  finding  in  any  SSI  case  in 
which  the  evidence,  though  not 
sufficient  to  make  a  formal 
determination  of  disability  or  blindness, 
is  sufficient  to  find  there  is  a  high 
degree  of  probability  that  the  claimant  is 
disabled  or  blind. 

The  State  agency  disability  examiner 
evaluates  the  available  evidence  in  the 
claimant's  case  file  and  obtains  any 
additional  evidence  necessaiy, 
including  medical  evidence  from  the 
claimant's  own  sources,  reports  from  the 
physicians  who  examined  the  claimant 
at  the  State  agency's  request  and  non- 
medical evi(^nce.  The  State  agency 
decisionmaking  team  then  makes  the 
initial  determination  with  the  disability 
examiner  and  medical  consuhant  being 
oo-dedsionmakers.  When  the  State 
agency  makes  the  initial  determination 
about  the  claimant's  entitlement  to  or 
eligibility  fior  benefits,  a  notice  is  sent  to 
the  claimant  to  inform  him  or  her  of  the 
determination.  The  notice  includes 
information  about  the  claimant's  appeal 
lights.  The  claimant  may  appeal  by 


requesting  a  reconsideration 
determination. 

Reconsideration  is  the  first  step  in  the 
administrative  review  process.  It 
consists  of  a  review  by  a  disability 
examiner  and  medical  consultant  who 
were  not  the  decisionmakers  who  made 
the  initial  determination.  The 
reconsideration  determination  Is  based 
on  all  the  evidence  in  the  case  file  and 
any  new  evidence  submitted.  When  the 
reconsideration  determination  is  made, 
the  claimant  is  notified  of  the 
determination.  The  notice  advises  the 
claimant  that  if  he  or  she  is  dissatisfied 
with  the  determination,  he  or  she  may 
request  a  hearing  before  an  ALJ.  At  the 
hearing,  the  claimant  is  given  the 
opportunity  to  testify  about  his  or  her 
medical  condition,  submit  additional 
evidence,  and  introduce  witnesses,  if 
any,  on  his  or  her  own  behalf.  Following 
the  decision,  the  claimant  may  request 
Appeals  Council  review,  if  he  or  she 
disagrees  with  the  hearing  decision. 

Tests  of  Modifications  to  the  Disability 
Detennination  Procedures 

The  first  model,  the  disability 
specialist  model,  is  designed  to  test 
whether  the  claims  intake  process 
would  be  iinproved  by  giving  selected 
SSA  field  office  personnel  more 
authority  to  obtain  and  evaluate  more 
medical  evidence  and,  in  SSI  cases,  to 
make  presumptive  disability  findings. 
This  model  is  intended  to  allow  us  to 
see  if  giving  the  State  agency  this 
additioiuil  information  would  improve 
our  overall  processing  times. 

The  field  office  personnel  who  would 
participate  in  a  test  of  this  model  would 
be  specially  trained  as  disability 
specialists.  The  training  would  enable 
them  to  request  and  evaluate  the 
claimant's  medical  records,  and,  if 
appropriate,  arrange  for  a  consultative 
examination.  Another  resuh  of  this 
training  would  be  to  give  the  disability 
sp>ecialist8  the  ability  to  make  a 
presumptive  disability  or  presumptive 
blindness  finding  in  a  greater  number  of 
SSI  cases. 

The  second  model,  the  claims  intake 
and  determination  model,  would 
measure  the  effects  of  having  the 
applicant  interviewed  by  a 
decisioiunaker  when  a  claim  for 
disability  benefits  is  filed.  Physicians 
and  psychologists  (medical  consultants) 
would  be  available  for  consultation  with 
the  decisionmaker,  but  the 
decisionmaker  would  have  authority  to 
request,  review,  and  evaluate  evidence 
and  make  the  disability  determination 
without  having  the  medical  consultant 
sign  the  disability  determination  forms. 
The  applicant  would  be  offered  the 
opportunity  to  have  the  interview 


conducted  face-to-face.  The 
decisionmaker  may  either  be  a  State 
agency  disability  examiner  or  a  Federal 
employee.  Videoconferencing  may  be 
used  in  some  instances,  in  one  or  more 
sites,  to  conduct  face-to-face  interviews 
in  this  model. 

The  third  model,  the  face-to-face 
predenial  interview  model,  is  designed 
to  test  the  effect  of  face-to-face  predenial 
interviews  conducted  by  State  agency 
disability  examiners.  In  this  model, 
prior  to  releasing  the  initial 
determination  denying  the  claim,  the 
State  agency  would  notify  the  claimant 
that  he  or  she  has  the  opportunity  for  a 
face-to-face  interview  with  the  State 
agency  disability  examiner.  A  notice 
would  be  mailed  to  the  claimant  at  least 
20  days  before  the  date  of  the  interview 
unless  the  claimant  waives  (in  writing) 
his/her  right  to  the  20-day  advance 
notice.  In  this  model,  the  claimant 
should  not  waive  his/her  right  to  the  20- 
day  advance  notice  if  the  claimant 
needs  time  to  get  ready  for  the 
interview.  If  the  claimant  does  waive 
his/her  right  to  the  20-dav  advance 
notice,  an  interview  would  be 
scheduled  for  the  claimant  as  soon  as 
possible  and  a  notice  of  the  time  and 
place  of  the  interview  would  be  mailed 
to  the  claimant.  In  this  instance,  the 
notice  would  be  mailed  at  least  10  days 
before  the  date  of  the  interview.  In  this 
model,  claimants  who  waive  the  right  to 
appear  at  the  face-to-face  interview,  or 
do  not  appear  for  a  scheduled  interview, 
and  do  not  submit  additional  evidence, 
or  do  not  respond  within  a  specified 
period  to  our  attempts  to  communicate 
with  them,  would  receive  an  initial 
determination  denying  their  claim  and 
notice  that  they  may  appeal  to  an  ALJ. 
If  a  claimant  shows  that  there  was  good 
cause  for  failing  to  take  one  of  these 
actions,  we  would  provide  another 
opportimity  for  a  face-to-face  interview. 
At  any  time  in  the  process  when  a 
determination  fully  favorable  to  a 
claimant  can  be  made,  it  would  be. 
Physicians  or  psychologists  (medical 
consultants)  would  be  available  for 
consultations  with  the  disability 
examiner  both  before  and  after  the  face- 
to-face  interview.  Since  the  physician/ 
psychologist  involvement  would  be  as  a 
consultant,  the  State  agency  disability 
examiner  would  make  the  initial 
determination  after  the  interview 
without  having  the  medical  consultant 
sign  the  disability  determination  form. 

The  fourth  model,  the  face-to- face 
Federal  reconsideration  model,  would 
test  whether  the  disability  process  is 
improved  by  a  faco-io-face 
reconsideration  interview  between  the 
claimant  and  a  Federal  decisionmaker. 
In  response  to  a  claimant's  request  for 


reconsideration  of  a  less  than  fully 
favorable  initial  disability 
determination,  we  would  schedule  a 
face-to-face  interview  for  the  claimant 
with  a  Federal  disability  reconsideration 
officer  who  would  make  the 
reconsideration  determination.  The 
Federal  disability  reconsideration 
officer  would  consult  with  a  medical 
consultant  when  it  is  necessary  before 
making  the  reconsideration 
determination. 

Prior  to  the  date  of  the  face-to-face 
interview  with  the  claimant,  the  Federal 
disability  reconsideration  officer  would 
review  the  file.  If  this  review  results  in 
the  need  for  additional  information,  it 
would  be  requested  before  the  face-to- 
face  interview  is  to  occur.  If  the 
claimant  submits  additional  evidence 
prior  to  the  date  of  the  interview,  it 
would  also  be  considered.  If  the  review 
indicates  that  a  fully  favorable 
determination  can  be  made  it  would  be 
made  and  the  interview  would  be 
canceled.  Otherwise,  a  face-to-face 
interview  would  remain  scheduled.  The 
claimant  would  be  mailed  a  notice  of 
the  time  and  place  of  the  interview  at 
least  20  days  before  the  date  of  the 
interview  unless  the  claimant  waives  (in 
writing)  his/her  right  to  the  20-day 
advance  notice.  In  this  model,  the 
claimant  should  not  waive  his/her  right 
to  the  20-day  advance  notice  if  the 
claimant  needs  time  to  get  ready  for  the 
interview.  If  the  claimant  does  waive 
his/her  right  to  the  20-day  advance 
notice,  an  interview  would  be 
scheduled  for  the  claimant  as  soon  as 
possible  and  a  notice  of  the  time  and 
place  of  the  interview  would  be  mailed 
to  the  claimant.  In  this  instance,  the 
notice  would  be  mailed  at  least  10  days 
before  the  date  of  the  interview.  If  the 
claimant  is  unable  to  travel  or  has  some 
other  reason  why  he  or  she  cannot 
attend  the  interview,  the  Federal 
disability  reconsideration  officer  would 
change  the  time  or  place  if  there  is  good 
cause  under  the  standards  in  §  404.936 
(c)  and  (d)  or  §  416.1436  (c)  and  (d).  as 
appropriate. 

Claimants  may  waive  the  right  to 
appear  for  the  face-to-face  interview.  If 
the  claimant  does  not  appear  at  the 
interview,  the  Federal  disability 
reconsideration  officer  would  prepare 
and  issue  a  reconsidered  determination 
based  on  the  information  in  the  case 
file.  If  the  claimant  submits  additional 
evidence,  even  though  he  or  she  waives 
the  face-to-face  interview,  that  evidence 
would  be  considered  by  the  Federal 
disability  reconsideration  officer  when 
he  or  she  makes  the  reconsidered 
determination.  Written  notice  of  the 
determination  would  be  sent  to  the 


claimant  with  a  copy  of  the 
determination. 

In  both  the  third  and  fourth  models, 
the  claimant  would  have  the 
opportunity  to  waive  our  advance  notice 
of  the  interview  date  and  the  right  to 
request  reimbursement  for  travel  if  the 
distance  travelled  to  the  interview  site 
exceeds  75  miles. 

The  fifth  model,  the  reconsideration 
elimination  model,  is  designed  to  test 
whether  the  disability  process  is 
improved  by  the  elimination  of  the 
reconsideration  step.  If  a  claimant  is  not 
satisfied  with  the  initial  determination, 
he  or  she  may  request  a  hearing  before 
an  ALJ.  The  procedures  we  currently 
follow  when  review  by  an  ALJ  is 
requested  would  be  followed  in  this 
model. 

Regulatory  Procedures 

Executive  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  these  regulations 
do  not  meet  any  of  the  threshold  criteria 
for  a  major  rule.  Therefore,  a  regulatory 
impact  analysis  is  not  required. 

Paperwork  Reduction  Act 

Data  collection  involved  in  the 
evaluation  of  any  of  the  models  would 
necessitate  new  reporting  or 
recordkeeping  requirements  which 
would  need  clearance  by  the  Office  of 
Management  and  Budget  (OMB).  These 
requirements  are  still  being  developed. 
When  specifics  have  been  determined,  a 
request  for  clearance  will  be  forwarded 
to  OMB  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed 
regulations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  affect  individuals. 
Therefore,  a  regulatory  fiexibility 
analysis  as  provided  in  Public  Law  96- 
354.  the  Regulatory  Flexibility  Act.  is 
not  required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.802.  Social  Security- 
Disability  Insurance;  93.807.  Supplemental 
Security  Income) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure,  Death  benefits.  Disability 
benefits,  Old-Age,  Reporting  and 
recordkeeping  requirements.  Survivors 
and  EKsability  Insurance. 


20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income. 
La%¥Tenoe  H.  Thompson, 

Principal  Deputy  Commissioner  of  Social 
Security. 

Approved:  September  2, 1993. 
Doniui  E.  ShaUla. 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble,  parts  404  and  416  of  chapter 
m  of  title  20  of  the  Code  of  Federal 
Regulations  are  amended  as  set  forth 
below. 

PART  404— FEDERAL  OLD-AGE. 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-    ) 

1.  The  authority  citation  for  20  CFR 
part  404,  subpart  ],  continues  to  read  as 
follows: 

Authority:  Sees.  201(j),  205(a).  (b).  (d)-(h). 
and  (j).  221(d),  and  1102  of  the  Social 
Security  Act;  42  U.S.C  401(j),  405(a),  (b).  (d)- 
(h),  and  (j),  421(d),  and  1302. 

2.  Section  404.906  is  revised  to  read 
as  follows: 

$404,906    Testing  modlflcations  to  tiM 
disability  determination  procedures. 

(a)  Applicability  and  scope. 
Notwithstanding  any  other  provision  in 
this  part  or  part  422.  we  are  establishing 
the  procedures  set  out  in  this  section  to 
test  modifications  to  our  disability 
determination  process.  These 
modifications  will  enable  us  to  test 
either  individually  or  in  one  or  more 
combinations,  the  effect  of:  Having 
disability  specialists  in  our  field  offices 
request  and  evaluate  medical  evidence 
before  it  is  forwarded  to  the  State 
agency;  providing  persons  who  have 
applied  for  benefits  based  on  disability 
with  the  opportunity  for  a  face-to-face 
interview  with  a  decisionmaker  earlier 
in  the  disability  determination  process: 
having  a  single  decisionmaker  make 
initial  or  reconsideration  determinations 
in  those  claims;  having  the  disability 
reconsideration  determination  made  by 
a  Federal  disability  reconsideration 
officer  who  will  schedule  a  face-to-face 
interview  with  the  claimant;  and  having 
a  claimant  who  is  dissatisfied  with  the 
initial  determination  request  a  hearing 
before  an  administrative  law  judge 
rather  than  a  reconsideration 
determination.  The  models  which  we 
test  will  be  designed  to  provide  us  with 
current  information  regarding  the  effect 
of  the  procedural  modifications  we  test 
and  enable  us  to  decide  whether  and  to 
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what  degree  the  disability  determination 
process  would  be  improved,  if  they 
were  implemented  on  a  national  level, 
(b)  Procedures  for  cases  included  in 
the  tests.  The  individuals  who 
participate  in  the  tests  will  be  selected 
randomly  and  assigned  to  a  test  group 
or  control  group  in  each  test  State.  The 
disability  specialist  model  and  the 
claims  intake  and  determination  model 
are  described  in  paragraphs  (b)  (1)  and 
(2)  of  this  section,  respectively.  The 
other  three  models  are  described  in 
paragraphs  (b)  (3).  (4)  and  (5)  of  this 
section.  We  may  test  the  models 
described  in  this  section  separately,  or 
we  may  test  either  of  the  models 
described  in  paragraphs  (b)  (1)  or  (2)  in 
conjunction  with  one  or  more  of  the 
models  described  in  paragraphs  (b)  (3). 
(4).  or  (5)  of  this  section. 

(1)  In  the  disabiUty  specialist  model, 
the  initial  claims  intake  process  will  be 
modified  by  having  specially  trained 
SSA  field  office  personnel  review  the 
claim  before  forwarding  it  to  the  State 
agency.  These  field  office  personnel  will 
be  specially  trained  as  disability 
specialists.  They  will  request  and 
evaluate  existing  medical  evidence,  and 
if  appropriate,  arrange  for  a  consultative 
examination. 

(2)  In  the  claims  intake  and 
determination  model,  when  you  file  a 
claim  for  disability  benefits,  you  will  be 
interviewed  by  a  decisionmaker  who 
has  the  authority  to  assess  your  residual 
functional  capacity  and  to  make  the 
determination  of  disability.  Physicians 
and  psychologists  (medical  consultants) 
will  be  available  for  consultation  with 
the  decisionmaker.  Although  the 
medical  consultant  will  be  available  for 
consultation  after  the  interview,  the 
decisionmaker  will  have  authority  to 
make  the  disability  determination 
without  having  the  medical  consultant 
sign  the  disability  determination  forms. 
You  will  be  offered  the  opportunity  for 
your  interview  to  be  conoucted  face-to- 
face.  In  some  instances,  in  one  or  more 
sites,  videoconferencing  may  be  used  to 
conduct  face-to-face  interviews  in  this 
model  The  decisionmaker  who 
interviews  you  may  either  be  a  State 
agency  disability  examiner  or  a  Federal 
employee.  The  decisionmaker  will  be 
able  to  request,  review,  and  evaluate  all 
evidence  necessary  to  make  a 
determination  of  disability. 

(3)  In  the  face-to-face  predenial 
interview  model,  we  will  modify  the 
initial  determination  process.  If  you  are 
selected  to  participate  in  a  test  of  this 
model,  we  will  provide  you  with  the 
opportunity  to  have  a  face-to-face 
interview  with  a  State  agency  disability 
examiner  before  the  State  agency  makes 
an  initial  determination  denying  your 


claim.  If  the  disability  examiner  finds 
that  the  evidence  in  your  file  requires  an 
initial  determination  denying  your 
claim,  the  State  agency  will  mail  a 
written  notice  to  you.  The  notice  will 
tell  you  that,  before  the  State  agency 
makes  a  formal  determination  about 
whether  you  are  disabled,  you  may  have 
an  interview  with  the  State  agency 
disability  examiner.  You  must  request 
an  interview  within  30  days  after  the 
date  you  receive  the  notice.  If  you  make 
a  late  request  for  an  interview  but  show 
in  writing  that  you  had  good  cause 
under  the  standards  in  §  404.911  for 
missing  the  deadline,  the  disability 
examiner  will  extend  the  deadline.  This 
notice  will  also  explain  that  we  will 
notify  you  of  the  date  of  the  interview 
at  least  20  days  before  the  date  of  the 
interview  unless  you  waive  (in  wrriting) 
your  right  to  the  advance  notice.  You 
should  not  waive  your  right  to  the  20- 
day  advance  notice  if  you  need  time  to 
get  ready  for  the  interview.  If  you  do 
waive  your  right  to  the  20-day  advance 
notice,  an  interview  will  be  scheduled 
for  you  as  soon  as  possible  and  a  notice 
of  the  time  and  place  of  your  interview 
will  be  mailed  to  you.  In  this  instance, 
the  notice  will  be  mailed  to  you  at  least 
10  days  before  the  date  of  the  interview. 
If  you  waive  your  right  to  appear  for  the 
face-to-face  interview  or  if  you  do  not 
appear  for  a  scheduled  interview  and  do 
not  submit  additional  evidence,  or  if 
you  do  not  respond  before  the  date  of 
the  interview  to  our  attempts  to 
communicate  with  you.  you  will  receive 
an  initial  determination.  A  written 
notice  of  that  determination  will  be 
mailed  to  you  and  will  state  the  reasons 
for  the  determination  and  its  efl'ect,  and 
will  inform  you  of  your  right  to  a 
hearing  before  an  administrative  law 
judge.  If  you  request  an  interview,  the 
disability  examiner  will  mail  a  notice  to 
you  informing  you  of  the  time  and  place 
of  your  interview.  The  notice  will  be 
mailed  to  you  at  least  20  days  before  the 
date  of  the  interview,  unless  you  have 
waived  (in  writing)  your  right  to  the  20- 
day  advance  notice.  At  any  time  in  the 
process  when  a  fully  favorable 
determination  can  be  made,  it  ivilt  be. 
Physicians  and  psychologists  (medical 
consultants)  will  be  available  for 
consultation  with  the  disability 
examiner.  Although  the  medical 
consultant  will  also  be  available  for 
consultation  after  the  face-to- face 
predenial  interview,  the  State  agency 
disability  examiner  will  have  authority 
to  make  the  initial  disability 
determination  without  having  the 
medical  consultant  sign  the  disability 
determination  on  the  forms  we  provide 
to  the  State  agency  (see  §  404.1615).  The 


State  agency  disability  examiner  will 
also  have  the  authority  to  assess  your 
residual  functional  capacity.  If  you  are 
unable  to  travel  or  have  some  other 
reason  why  you  cannot  attend  your 
interview  at  the  scheduled  time  or 
place,  you  should  request  at  the  earliest 
possible  date  before  the  date  of  the 
interview  that  the  time  or  place  be 
changed.  The  disability  examiner  will 
change  the  time  or  place  if  there  is  good 
cause  for  doing  so  under  the  standards 
in  §  404.936  (c)  and  (d).  If  you  attend  the 
interview,  or  if  you  do  not  attend  the 
interview  but  you  submit  additional 
evidence,  the  State  agency  disability 
examiner  will  make  an  initial 
determination  based  on  the  evidence  in 
your  file,  including  the  evidence 
obtained  at  the  interview,  or  any 
additional  evidence  you  submit.  If  your 
initial  determination  is  less  than  fully 
favorable  following  the  interview  and/or 
after  you  submit  additional  evidence, 
you  will  be  notified  that  you  may 
request  a  hearing  before  an 
administrative  law  judge  if  the  issue  you 
want  reviewed  is  based  on  the  medical 
factors  involved  in  the  initial 
determination.  In  some  instances,  in  one 
or  more  sites,  videoconferencing  may  be 
used  to  conduct  face-to-face  interviews 
in  this  model. 

(i)  Your  ri^ts.  In  connection  with 
your  interview — 

(A)  You  may  request  that  we  or  the 
State  agency  assist  you  in  obtaining 
pertinent  evidence  about  your 
disability; 

(B)  You  may  have  a  representative, 
appointed  under  subpart  R  of  this  part, 
at  your  interview,  or  you  may  represent 
yourself; 

(C)  You  or  your  representative  may 
review  the  evidence  in  your  case  file, 
either  on  the  date  of  your  interview  or 
at  an  earlier  time  at  your  request; 

(D)  You  or  your  representative  may 
present  additional  evidence  and  bring 
witnesses  to  support  your  case  at  your 
interview;  and 

(E)  You,  your  representative,  and  your 
witnesses  may  be  eligible  for 
reimbursement  of  travel  expenses  under 
§§  404.999a  through  404.999d  incurred 
in  connection  with  your  interview  if  the 
distance  from  the  person's  residence  or 
office  (whichever  he  or  she  travels  from) 
to  the  interview  site  exceeds  75  miles. 

(ii)  (Reserved) 

(4)  In  the  face-to-face  Federal 
reconsideration  model,  we  will  modify 
the  reconsideration  step  of  review  by 
scheduling  individuals  selected  to 
participate  in  the  model  for  a  face-to- 
face  interview  with  a  Federal 
decisionmaker,  called  a  Federal 
disability  reconsideration  officer.  In 
response  to  your  request  for 
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reconsideration  of  a  less  than  fully 
favorable  initial  disability  determination 
(see  $404,907),  we  will  schedule  a  face- 
to-face  interview  for  you  with  a  Federal 
disability  reconsideration  officer.  We 
will  notify  you  that  you  will  be  notified 
of  the  date  of  the  interview  at  least  20 
days  before  the  interview  unless  you 
waive  (in  writing)  your  right  to  advance 
notice.  You  should  not  waive  your  right 
to  the  20-day  advance  notice  if  you  need 
time  to  get  ready  for  the  interview.  If 
you  do  waive  your  right  to  the  20-day 
advance  notice,  an  interview  will  be 
scheduled  for  you  as  soon  as  possible 
and  a  notice  of  the  time  and  place  of 
your  interview  will  be  mailed  to  you.  In 
this  instance,  the  notice  will  be  mailed 
to  you  at  least  10  days  before  the  date 
of  the  interview.  You  may  also  waive 
your  right  to  appear  at  the  interview.  If 
you  waive  your  right  to  appear  at  the 
interview,  or  if  you  do  not  appear  at  the 
interview,  the  Federal  disability 
reconsideration  officer  will  make  a 
reconsidered  determination  based  on 
the  evidence  in  your  case  file.  The 
Federal  disability  reconsideration 
officer  will  have  the  authority  to  make 
the  disability  determination  without 
having  the  medical  consultant  sign  the 
disability  determination  form.  The 
Federal  disability  reconsideration 
officer  will  also  have  the  authority  to 
assess  your  residual  functional  capacity. 
Physicians  and  psychologists  (medical 
consultants)  will  be  available  for 
consultation  with  the  Federal  disability 
reconsideration  officer.  Prior  to  the  date 
of  your  face-to-face  interview,  the 
Federal  disability  reconsideration 
officer  will  review  your  file.  If  you  have 
submitted  additional  evidence,  it  will  be 
considered.  If  this  review  results  in  the 
need  for  additional  information,  it  will 
be  requested  before  the  face-to-face 
interview  is  to  occur.  If  the  additional 
information  is  received  prior  to  the  date 
of  the  interview,  it  will,  as  soon  as 
possible,  be  reviewed  with  the  other 
information  in  your  file  by  the  Federal 
disability  reconsideration  officer.  If  a 
fully  favorable  determination  can  be 
made  at  that  time,  it  will  be  made,  the 
scheduled  interview  will  be  canceled, 
and  you  will  be  so  notified.  If  a  fully 
favorable  determination  cannot  be 
made,  the  face-to-  face  interview  vdll 
not  be  canceled.  If  you  are  unable  to 
travel  or  have  some  other  reasori  why 
you  cannot  attend  your  interview  at  the 
scheduled  time  or  place,  you  should 
request  at  the  earliest  possible  date 
before  the  date  of  the  interview  that  the 
time  or  place  be  changed.  The  Federal 
disability  reconsideration  officer  will 
change  the  time  or  place  if  there  is  good 
cause  for  doing  so  under  the  standards 


in  §404.936  (c)  and  (d).  If  you  attend  the 
interview,  the  Federal  disability 
reconsideration  officer  will  make  a 
reconsideration  determination  based  on 
the  evidence  in  your  file,  including 
evidence  obtained  at  the  interview  or 
any  additional  evidence  you  submit  or 
we  requested  prior  to  the  interview, 
(i)  Your  rights.  In  connection  with 
your  interview — 

(A)  You  may  request  that  we  assist 
you  in  obtaining  pertinent  evidence 
about  your  disability; 

(B)  You  may  have  a  representative, 
appointed  under  subpart  R  of  this  part, 
at  your  interview,  or  you  may  represent 
yourself; 

(C)  You  or  your  representative  may 
review  the  evidence  in  your  case  file, 
either  on  the  date  of  your  interview  or 
at  an  earlier  time  at  your  request; 

(D)  You  or  your  representative  may 
present  additional  evidence  and  bring 
witnesses  to  support  your  case  at  your 
interview;  and 

(E)  You.  your  representative,  and  your 
witnesses  may  be  eligible  for 
reimbursement  of  travel  expenses  under 
§§  404.999a-404.999d  incurred  in 
connection  with  your  interview  if  the 
distance  from  the  person's  residence  or 
office  (whichever  he  or  she  travels  from) 
to  the  interview  site  exceeds  75  miles. 

(ii)  [Reserved] 

(5)  In  the  reconsideration  elimination 
model,  we  will  modify  the  initial 
disability  determination  process  by 
eliminating  the  reconsideration  step  of 
the  administrative  review  process.  If 
you  receive  an  initial  disability 
determination  that  is  less  than  fiilly 
favorable,  you  will  be  notified  that  you 
may  request  a  hearing  before  an 
administrative  law  judge.  If  you  request 
a  hearing  before  an  administrative  law 
judge,  we  will  apply  our  usual 
procedures  contained  in  subpart  J  of  this 
part. 

(c)  Authority  and  purpose.  Any  tests 
we  conduct  will  be  under  the  authority 
given  the  Secretary  by  sections  205(a) 
and  1102  of  the  Act  to  promulgate 
reasonable  and  proper  rules  and 
regulations  and  to  establish  appropriate 
procedures  for  administering  the  Social 
Security  program.  The  purpose  of  the 
tests  of  any  of  the  models  described 
above  is  to  enable  SSA  to  make 
recommendations  for  national 
implementation  of  improvements  to  the 
disability  process. 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED. 
BLIND,  AND  DISABLED 

1.  The  authority  citation  for  20  CFR 
part  416,  subpart  N  continues  to  read  as 
follows: 


Authority:  Sees.  1102. 1631.  and  1633  of 
the  Social  Security  Act;  42  U.S.C  1302. 1383, 
and  1383b:  sec.  6  of  Pub.  L  98-460. 98  Stat 
1802. 

2.  Section  416.1406  is  revised  to  read 
as  follows: 

§416.1406    Testing  modifications  to  the 
disability  detennination  procedures. 

(a)  Applicability  and  scope. 
Notwithstanding  any  other  provision  in 
this  part  or  part  422,  we  are  establishing 
the  procedures  set  out  in  this  section  to 
test  modifications  to  our  disability 
determination  process.  These 
modifications  will  enable  us  to  test 
either  individually  or  in  one  or  more 
combinations,  the  effect  of:  Having 
disability  specialists  in  our  field  offices 
request  and  evaluate  medical  evidence 
before  it  is  forwarded  to  the  State 
agency  and  make  presumptive  disability 
or  presumptive  blindness  findings 
pursuant  to  §§  416.933  and  416.934. 
without  the  limitations  in  Social 
Security  Ruling  (SSR)  80-36;  providing 
persons  who  have  applied  for  benefits 
based  on  disability  with  the  opportunity 
for  a  face-to-face  interview  with  a 
decisionmaker  earlier  in  the  disabiUty 
determination  process;  having  a  single 
decisionmaker  make  initial  or 
reconsideration  determinations  in  those 
claims;  having  the  disability 
reconsideration  determination  made  by 
a  Federal  disability  reconsideration 
officer  who  will  conduct  a  face-to-face 
interview  with  the  claimant;  and  having 
a  claimant  who  is  dissatisfied  with  the 
initial  determination  request  a  hearing 
before  an  administrative  law  judge 
rather  than  a  reconsideration 
determination.  The  models  we  test  will 
be  designed  to  provide  us  with  ciurent 
information  regarding  the  effect  of  the 
procedural  modifications  we  test  and 
enable  us  to  decide  whether  and  to  what 
degree  the  disability  determination 
process  would  be  improved,  if  they 
were  implemented  on  a  national  leveL 

(b)  Procedures  for  cases  included  in 
the  tests.  The  individuals  who 
participate  in  the  tests  will  be  selected 
randomly  and  assigned  to  a  test  group 
or  control  group  in  each  State.  The 
disability  specialist  model  and  the 
claims  intake  and  determination  model 
are  described  in  paragraphs  (b)  (1)  and 
(2)  of  this  section,  respectively.  The 
other  three  models  are  described  in 
paragraphs  (b)  (3).  (4)  and  (5)  of  this 
section.  We  may  test  the  models 
described  in  this  section  separately,  or 
we  may  test  either  of  the  models 
described  in  paragraphs  (b)  (1)  or  (2)  in 
conjunction  with  one  or  more  of  the 
models  described  in  paragraphs  (b)  (3), 
(4).  or  (5)  of  this  section. 
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(1)  In  the  disability  specialist  mcxlel. 
the  initial  claims  intake  process  will  be 
modified  by  having  specially  trained 
SSA  field  office  personnel  review  the 
claim  before  forwarding  it  to  the  State 
agency.  These  field  office  personnel  will 
be  specially  trained  as  disability 
specialists.  They  will  request  and 
evaluate  existing  medical  evidence,  and 
if  appropriate,  arrange  for  a  consultative 
examination.  They  will  also  make  a 
presumptive  disability  or  presumptive 
blindness  finding  pursuant  to 

§§  416.933  and  416.934.  without  the 
limitations  imposed  by  SSR  80-36. 

(2)  In  the  claims  intake  and 
determination  model,  when  you  file  a 
claim  for  SSI  payments  based  on 
disability,  you  will  be  interviewed  by  a 
decisionmaker  who  has  the  authority  to 
assess  your  residual  functional  capacity 
and  to  make  the  determination  of 
disability.  Physicians  and  psychologists 
(medical  consultants)  will  be  available 
for  consultation  with  the  decisionmaker. 
Although  the  medical  consultant  will  be 
available  for  consultation  after  the 
interview,  the  decisionmaker  will  have 
authority  to  make  the  disability 
detennination  without  having  the 
medical  consultant  sign  the  disability 
determination  forms.  You  will  be 
ofl^ered  the  opportunity  for  your 
interview  to  be  conducted  face- to- face. 
In  some  instances,  in  one  or  more  sites, 
videoconferencing  may  be  used  to 
conduct  face-to-face  interviews  in  this 
model.  The  decisionmaker  who 
interviews  you  may  either  be  a  State 
agency  disability  examiner  or  a  Federal 
employee.  The  decisionmaker  will  be 
able  to  request,  review,  and  evaluate  all 
evidence  necessary  to  make  a 
determination  of  disability. 

(3)  In  the  face-to-face  predenial 
interview  model,  we  will  modify  the 
initial  detennination  process.  If  you  are 
selected  to  participate  in  a  test  of  this 
model,  we  Mrill  provide  you  with  the 
opportunity  to  have  a  face-to-face 
interview  with  a  State  agency  disability 
examiner  before  the  State  agency  mak^ 
an  initial  detennination  denying  your 
claim.  If  the  disabihty  examiner  finds 
that  the  evidence  in  your  file  requires  an 
initial  determination  denying  your 
claim,  the  State  agency  will  mail  a 
written  notice  to  you.  The  notice  will 
tell  you  that  before  the  State  agency 
makes  a  formal  determination  about 
whether  you  are  disabled,  you  may  have 
an  interview  with  the  State  agency 
disability  examiner.  You  must  request 
an  interview  within  30  days  after  the 
date  you  receive  the  notice.  If  you  make 
a  late  request  for  an  interview  but  show 
in  writing  that  you  had  good  cause 
under  the  standards  in  §  416.1411  for 
missing  the  deadline,  the  disabiUty 


examiner  will  extend  the  deadline.  This 
notice  will  also  explain  that  we  will 
notify  you  of  the  date  of  the  interview 
at  least  20  days  before  the  date  of  the 
interview  unless  you  waive  (in  writing) 
your  right  to  the  advance  notice.  You 
should  not  waive  your  right  to  the  20- 
day  advance  notice  if  you  need  time  to 
get  ready  for  the  interview.  If  you  do 
waive  your  right  to  the  20-day  advance 
notice,  an  interview  will  be  scheduled 
for  you  as  soon  as  possible  and  a  notice 
of  the  time  and  place  of  your  interview 
will  be  mailed  to  you.  In  this  instance, 
the  notice  will  be  mailed  to  you  at  least 
10  days  before  the  date  of  the  interview. 
If  you  waive  your  right  to  appear  for  the 
face-to- face  interview  or  if  you  do  not 
appear  for  a  scheduled  interview  and  do 
not  submit  additional  evidence,  or  if 
you  do  not  respond  before  the  date  of 
the  interview  to  our  attempts  to 
communicate  with  you,  you  will  receive 
an  initial  determination.  A  written 
notice  of  that  determination  will  be 
mailed  to  you  and  will  state  the  reasons 
for  the  determination  and  its  effect,  and 
will  inform  you  of  your  right  to  a 
hearing  before  an  administrative  law 
judge.  If  you  request  an  interview,  the 
disability  examiner  will  mail  a  notice  to 
you  informing  you  of  the  time  and  place 
of  your  interview.  The  notice  will  be 
mailed  to  you  at  least  20  days  before  the 
date  of  the  interview,  unless  you  have 
waived  (in  writing)  your  right  to  the  20- 
day  advance  notice.  At  any  time  in  the 
process  when  a  fully  favorable 
determination  can  be  made,  it  will  be. 
Physicians  and  psychologists  (medical 
consultants)  will  be  available  for 
consultation  with  the  disability 
examiner.  Although  the  medical 
consultant  will  also  be  available  for 
consuhation  after  the  fece-to-face 
predenial  interview,  the  State  agency 
disability  examiner  will  have  authority 
to  make  the  initial  disability 
determination  without  having  the 
medical  consultant  sign  the  disability 
determination  on  forms  we  provide  to 
the  State  agency  (see  §  416.1015).  The 
State  agency  disability  examiner  will 
also  have  the  authority  to  assess  your 
residual  functional  capacity.  If  you  are 
unable  to  travel  or  have  some  other 
reason  why  you  cannot  attend  your 
interview  at  the  scheduled  time  or 
place,  you  should  request  at  the  earliest 
possible  date  before  the  date  of  the 
interview  that  the  time  or  place  be 
changed.  The  disability  examiner  will 
change  the  time  or  place  if  there  is  good 
cause  for  doing  so  under  the  standards 
in  §  416.1436  (c)  and  (d).  If  you  attend 
the  interview,  or  if  you  do  not  attend  the 
interview  but  you  submit  additional 
evidence,  the  State  agency  disabihty 


examiner  will  make  an  initial 
determination  based  on  the  evidence  in 
your  file,  including  the  evidence 
obtained  at  the  interview,  or  any 
additional  evidence  you  submit.  If  your 
initial  determination  is  less  than  fully 
favorable  following  the  interview  and/ or 
after  you  submit  additional  evidence, 
you  will  be  notified  that  you  may 
request  a  hearing  before  an 
administrative  law  judge  if  the  issue  you 
want  reviewed  is  based  on  the  medical 
factors  involved  in  the  initial 
determination.  In  some  instances,  in  one 
or  more  sites,  videoconferencing  may  be 
used  to  conduct  face-to-face  interviews 
in  this  model. 

(i)  Your  rights.  In  connection  with 
your  interview — 

(A)  You  may  request  that  we  or  the 
State  agency  assist  you  in  obtaining 
pertinent  evidence  about  your 
disability; 

(B)  You  may  have  a  representative, 
appointed  under  subpart  O  of  this  part, 
at  your  interview,  or  you  may  represent 
yourself; 

(C)  You  or  your  representative  may 
review  the  evidence  in  your  case  file, 
either  on  the  date  of  your  interview  or 
at  an  earlier  time  at  your  request; 

(D)  You  or  your  representative  may 
present  additional  evidence  and  bring 
witnesses  to  support  your  case  at  your 
interview;  and 

(E)  You,  your  representative,  and  yo\ir 
witnesses  may  be  eligible  for 
reimbursement  of  travel  expenses  under 
§§416.1495  through  416.1499  incurred 
in  connection  with  your  interview  if  the 
distance  from  the  person's  residence  or 
office  (whichever  he  or  she  travels  from) 
to  the  interview  site  exceeds  75  miles. 

(ii)  [Reserved] 

(4)  In  the  face-to-face  Federal 
reconsideration  model,  we  will  modify 
the  reconsideration  step  of  review  by 
scheduling  individuals  selected  to 
participate  in  the  model  for  a  face-to- 
face  interview  with  a  Federal 
decisionmaker,  called  a  Federal 
disability  reconsideration  officer.  In 
response  to  your  request  for 
reconsideration  of  a  less  than  fully 
favorable  initial  disability  detennination 
(see  §  416.1407),  we  will  schedule  a 
face-to- face  interview  for  you  with  a 
Federal  disability  reconsideration 
officer.  We  will  notify  you  that  you  will 
be  notified  of  the  date  of  the  interview 
at  least  20  days  before  the  interview 
unless  you  waive  (in  writing)  your  right 
to  advance  notice.  You  should  not 
waive  your  right  to  the  20-day  advance 
notice  if  you  need  time  to  get  ready  for 
the  interview.  If  you  do  waive  your  right 
to  the  20-day  advance  notice,  an 
interview  will  be  scheduled  for  you  as 
soon  as  possible  and  a  notice  of  the  time 
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and  place  of  your  interview  will  be 
mailed  to  you.  In  this  instance,  the 
notice  wilt  be  mailed  to  you  at  least  10 
days  before  the  date  of  the  interview. 
You  may  also  waive  your  right  to  appear 
at  the  interview.  If  you  waive  your  right 
to  appear  at  the  interview,  or  if  you  do 
not  appear  at  the  interview,  the  Federal 
disability  reconsideration  officer  will 
make  a  reconsidered  determination 
based  on  the  evidence  in  your  case  file. 
The  Federal  disability  reconsideration 
officer  will  have  the  authority  to  make 
the  disability  determination  without 
having  the  medical  consultant  sign  the 
disability  determination  form.  The 
Federal  disability  reconsideration 
officer  will  also  have  the  authority  to 
assess  your  residual  functional  capacity. 
Physicians  and  psychologists  (medical 
consultants)  will  be  available  for 
consultation  with  the  Federal  disability 
reconsideration  officer.  Prior  to  the  date 
of  your  face-to-face  interview,  the 
Federal  disability  reconsideration 
officer  will  review  your  file.  If  you  have 
submitted  addKional  evidence,  it  will  be 
considered.  If  this  review  results  in  the 
need  for  additional  information,  it  will 
be  requested  before  the  face-to-foce 
interview  is  to  occur.  If  the  additional 
information  is  received  prior  to  the  date 
of  the  interview,  it  will,  as  soon  as 
possible,  be  reviewed  with  the  other 
information  in  your  file  by  the  Federal 
disability  reconsideration  officer.  If  a 
fiilly  favorable  determination  can  be 
made  at  that  time,  it  will  be  made,  the 
scheduled  interview  will  be  canceled, 
and  you  will  be  so  notified.  If  a  fully 
favorable  determination  cannot  be 
made,  the  Eace-to-face  interview  will  not 
be  canceled.  If  you  are  unable  to  travel 
or  have  some  other  reason  why  you 
cannot  attend  your  interview  at  the 
scheduled  time  or  place,  you  should 
request  at  the  earliest  possible  date 
berore  the  date  of  the  interview  that  the 
time  or  place  be  changed.  The  Federal 
disability  reconsideration  officer  will 
change  the  time  or  place  if  there  is  good 
cause  for  doing  so  under  the  standards 
in  §  416.1436  (c)  and  (d).  If  you  attend 
the  interview,  the  Federal  disability 
reconsideration  officer  will  make  a 
reconsideration  determination  based  on 
the  evidence  in  your  file,  including 
evidence  obtained  at  the  interview  or 
any  additional  evidence  you  submit  or 
we  reouested  prior  to  the  interview. 
(i)  rour  rrgnts.  In  connection  with 
your  interview — 

(A)  You  may  request  that  we  assist 
you  in  obtaining  pertinent  evidence 
about  your  disability; 

(B)  You  may  have  a  representative, 
appointed  under  subpart  O  of  this  part. 
at  your  interview,  or  you  may  represent 
yourself; 


(C)  You  or  your  representative  may 
review  the  evidence  in  your  case  file, 
either  on  the  date  of  your  interview  or 
at  an  earlier  time  at  your  request; 

(D)  You  or  your  representative  may 
present  additional  evidence  and  bring 
witnesses  to  support  your  case  at  your 
interview;  and 

(£)  You.  your  representative,  and  your 
witnesses  may  be  eligible  for 
reimbursement  of  travel  expenses  under 
§§416.1495  through  416.1499  incurred 
in  connection  with  your  interview  if  the 
distance  from  the  person's  residence  or 
office  (whichever  he  or  she  travels  from) 
to  the  interview  site  exceeds  75  miles. 

(ii)  (Reserved) 

(5)  In  the  reconsideration  elimination 
model,  we  will  modify  the  initial 
disability  determination  process  by 
eliminating  the  reconsideration  step  of 
the  administrative  review  process.  If 
you  receive  an  initial  disability 
determination  that  is  less  than  fully 
favorable,  you  will  be  notified  that  you 
may  request  a  hearing  before  an 
administrative  law  judge.  If  you  request 
a  hearing  before  an  administrative  law 
judge,  we  will  apply  our  usual 
procedures  contained  in  subpart  N  of 
this  part. 

(c)  Authority  and  purpose.  Any  tests 
we  conduct  will  be  under  the  authority 
given  the  Secretary  by  sections  1102  and 
1631(d)(1)  of  the  Act  to  promulgate 
reasonable  and  proper  rules  and 
regulations  and  to  establish  appropriate 
procedures  for  administering  the 
Supplemental  Security  Income  program. 
The  purpose  of  the  tests  of  any  of  the 
models  described  above  is  to  enable 
SSA  to  make  recommendations  for 
national  implementation  of 
improvements  to  the  disability  process. 

(FR  Doc  93-26025  Filed  1O-21-03;  8:45  am) 
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Food  and  Drug  Administration 

21  CFR  Part  101 

[Docket  Nos.  93N-0289, 93N-289C,  93N- 
289F.  93N-2S9A.  9M-2B90.  and  9314-2892] 

RIN0906-AO96 

Food  l-abeling;  Health  Claims  for 
Dietary  Supptemants;  Correction 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
proposed  rule  that  appeared  in  the 
Federal  Register  of  October  14. 1993  (58 
FR  S3296).  The  document  proposed  not 
to  authorize  health  claims  relating  to  an 


association  bet«veen  fiber  and  cancer, 
fiber  and  heart  disease,  antioxidant 
vitamins  and  cancer,  omego-3  fatty 
acids  and  coronary  heart  disease,  and 
zinc  and  immune  function  in  the  elderly 
on  the  label  or  in  the  labeling  of  dietary 
supplements  of  vitamins,  minerals, 
herbs,  or  other  similar  nutritional 
substances.  The  document  was 
published  with  some  inadvertent 
editorial  errors.  This  document  corrects 
those  errors. 

DATES:  Written  comments  by  December 
13. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  W.  Riggins,  Office  of  Policy  (HF- 
23).  Food  and  Drug  Administration. 
5600  Fishers  Lane.  Rockville.  N4D 
20857.  301-443-2831. 

In  FR  Doc.  93-25029.  appearing  on 
page  53296.  in  the  Federal  Register  of 
October  14. 1993.  the  following 
corrections  are  made: 

1.  On  page  53296.  in  the  first  column. 
"(Docket  No.  83N-0289r'  is  corrected  to 
read  "(Docket  Nos.  93N-0289.  03N- 
289C.  93N-289F.  93N-289A.  93N- 
2890.  and  93N-289ZJ". 

2.  On  page  53305.  in  the  first  column, 
under  section  "DC",  in  the  second 
paragraph,  after  the  third  sentence,  a 
sentence  is  added  to  read  as  follows:  * 

"  •.  "Comments  relating  to  an 
association  between  fiber  and  cancer 
should  be  directed  to  docket  number 
93N-289C:  comments  relating  to  an 
association  between  fiber  and  heart 
disease  should  be  directed  to  docket 
number  93N-289F;  comments  relating 
to  an  association  between  antioxidant 
vitamins  and  cancer  should  be  directed 
to  docket  number  93N-289A;  comments 
relating  to  an  association  between 
omega-3  fatty  acids  and  coronary  heart 
disease  should  be  directed  to  docket 
number  93N-2890;  and  comments 
relating  to  an  association  between  zinc 
and  immune  function  in  the  elderly 
should  be  directed  to  docket  number 
93N-289Z. 

Dated:  October  18. 1993. 
MidudR.  Taylor, 

Deputy  Commissioner  for  Policy. 

(FR  Doc  93-26151  Filed  10-20-^3: 12:1S 
pm| 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  950 

Wyoming  Permanent  Regulatory 
Program 

AQENCY:  OfBce  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  reopening  and 
extension  of  comment  period. 

summary:  OSM  is  announcing  the 
receipt  of  additional  information 
{>ertaining  to  a  previously  proposed 
amendment  to  the  Wyoming  permanent 
regulatory  program  (hereinafter,  the 
"Wyoming  program")  under  the  Siirface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  would  establish  shrub 
density  standards  and  working 
definitions  applicable  to  all  lands. 

This  document  sets  forth  the  times 
and  locations  that  the  Wyoming 
program  and  proposed  amendment  to 
that  program  are  available  for  public 
inspection  and  the  reopened  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  amendment. 

DATES:  Written  comments  must  be 
received  by  4  p.m..  m.s.t.  November  8. 
1993. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Guy  V. 
Padgett  at  the  address  listed  below. 

Copies  of  the  Wyoming  program,  the 
proposed  amendment,  the  additional 
information,  and  all  written  comments 
received  in  response  to  this  document 
will  be  available  for  public  review  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  Each  requester  may 
receive  one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's  Casper 
Field  Office. 

Guy  V.  Padgett.  Director;  Caf.per  Field  Office. 

Office  of  Surface  Mining  Reclamation  and 

Enforcement;  100  East  B  Street,  room  2128; 

Casper,  Wyoming  82601-1918.  Telephone: 

(307)  261-5776. 
Dennis  Hemmer,  Director,  Wyoming 

Department  of  Environmental  Quality; 

Herschler  Building;  122  West  25th  Street; 

Cheyenne,  Wyoming  82002.  Telephone: 

(307)  777-7756. 

FOR  FURTHER  INFORMATION  CONTACT:  Guy 
V.  Padgett,  Director.  Telephone:  (307) 
261-5776 


SUPPt^MENTARY  MF0RMAT10N: 

I.  Background  on  the  Wyoming 
Program 

On  November  26,  1980.  the  Secretary 
of  the  Interior  conditionally  approved 
the  Wyoming  program.  General 
background  information  on  the 
Wyoming  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
of  the  Wyoming  program  can  be  found 
in  the  November  26, 1980  Federal 
Register  (45  FR  78637).  Subsequent 
actions  concerning  Wyoming's  program 
and  program  amendments  can  be  found 
at  30  CFR  950.12.  950.15,  and  950.16. 


n.  Proposed  Amendment 

By  letter  dated  January  6, 1993, 
(Administrative  Record  No.  WY-21-1) 
Wyoming  submitted  the  shrub  density 
rules  as  a  proposed  amendment  to  its 
permanent  program  pursuant  to 
SMCRA.  The  Wyoming  proposed 
amendment  is  a  State  response  designed 
to  establish  a  shrub  density  standard 
applicable  to  all  lands  (excluding 
cropland  and  pastureland)  used  jointly 
by  uvestock  and  wildlife.  The  changes 
to  the  regulatory  rule  package  are  also 
reflected  in  changes  made  to  Appendix 
A,  Vegetation  SampUng  Methods  and 
Reclamation  Success  Standards  for 
Surface  Coal  Mining  Operations. 

OSM  published  a  notice  in  the  March 
22. 1993  Federal  Register  (58  FR  15318) 
announcing  receipt  of  the  amendment 
and  inviting  public  comment  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  ended  April 
21, 1993.  During  this  public  comment 
period  (March  21. 1993  through  April 
21, 1993).  Wyoming  submitted 
additional  information  regarding  shrub 
density  legislation.  Enrolled  Act  No.  86 
[Senate  File  No.  39)  (Administrative 
Record  No.  WY-21-21).  This  proposed 
legislaUon  amended  W.S.  35-ll-103(e) 
by  creating  new  paragraphs  (xxviii) 
through  (xxx);  modifying  the  paragraph 
at  W.S.  35-ll-402(b);  and  creating  a 
new  subsection  (c)  at  W.S.  35-11-402. 
OSM  published  a  notice  in  the  April 
30, 1993  Federal  Register  (58  FR  26079) 
announcing  receipt  of  this  additional 
information,  reopening  and  extending 
the  comment  period,  and  providing  an 
opportunity  for  a  public  hearing. 
OSM  sent  an  issue  letter  to  the 
Wyoming,  on  August  17,  1993,  that 
allowed  the  State  an  opportimity  to 
submit  draft  proposed  rule  changes, 
policy  statements,  clarifying  opinions, 
or  other  evidence  that  the  proposed 
rules  are  no  less  elective  than  the 
Federal  regulations  and  no  less  stringent 
than  SMCRA  (Administrative  Record 
No.  WY-21-50).  By  letter  dated  October 


7. 1993,  (Administrative  Record  No. 
WY-21-51)  Wyoming  submitted 
additional  information  in  response  to 
OSM's  issue  letter.  Wyoming's  submittal 
includes  a  table  identifying  the 
proposed  statutes  and  rules  that  are  in 
conflict  with  each  other  and  those  that 
complement  one  and  other,  and 
discussions  on  some  of  the  concerns  in 
the  issue  letter. 

m.  Public  Comment  Procedures 

OSM  is  reopening  the  comment 
period  on  the  propc«ed  Wyoming 
program  amendment  to  provide  the 
public  an  opportunity  to  reconsider  the 
adequacy  of  the  amendment  in  light  of 
th6  additional  materials  submitted.  In 
accordance  with  the  provisions  of  30 
CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  file  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Wyoming  program. 


Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
com  mentor's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Casper  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  administrative  record. 

List  of  Subjects  in  30  CFR  Part  950 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  October  19, 1993. 
Raymond  L.  Lowrie, 

Assistant  Director,  Western  Support  Center 
(FR  Doc.  93-26081  Filed  10-21-93;  8:45  am) 

MLUNO  CODE  4910-06-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Parts  1252, 1254.  and  1260 
RIN  3095-AA53 

Public  Use  of  Records  and  Donated 
Historical  Materials 

AGENCY:  National  Archives  and  Records 

Administration. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA)  is 
proposing  to  update  and  clarify  its 
regulations  relating  to  pubUc  use  of 
records  and  donated  historical  materials 
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that  have  been  transferred  to  NARA. 
Most  of  the  changes  proposed  In  this 
regulation  merely  clarify  existing 
practices  and  will  have  no  significant 
impact  upon  the  public.  Changes  in 
research  room  rules,  such  as  requiring  a 
picture  identification  when  applying  for 
a  research  card  and  prohibiting  ink  pens 
and  chewing  gum  in  rooms  where 
original  records  are  present,  are 
intended  to  provide  greater  protection 
for  the  historically  valueble  holdings  of 
NARA.  Included  in  this  proposed  rule 
are  two  information  collections  for 
which  0MB  approval  is  being  requested 
under  the.  provisions  of  the  Paperwork 
Reduction  Act 

DATES:  Comments  must  be  received  by 
December  20, 1994. 

ADDRESSES:  Comments  on  the  proposed 
rule  and  Information  collections  should 
be  sent  to  Director,  Policy  and  Program 
Analysis  Division  (NAA),  National 
Archives  and  Records  Administration, 
Washington,  DC  20408. 

Copies  of  the  proposed  information 
collection  forms  and  supporting 
documentation  may  be  obtained  from 
the  Policy  and  Program  Analysis 
Division  (NAA),  Room  409,  National 
Archives  Building,  7th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20406  (telephone  202- 
501-5110).  A  copy  Of  any  comments  on 
the  information  collections  shotild  be 
sent  to  the  Office  of  Information  and 
Regulatory  Affidrs,  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  NARA,  Washington,  EX: 
20503. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Mary  Ann  Hadyka  or  Nancy  Allard  on 
202-501-5110. 
SUPPt^EMENTARY  MFORIUTION: 
Information  collections  under  the 
Papenyork  Reduction  Act. 

This  proposed  rule  contains 
information  collections  in  §  1254.4 
(application  for  researcher  identification 
card)  and  §  1254.92  (request  to 
microfilm  records).  OK^  approval  of 
these  collections  has  been  requested. 
Copies  of  the  information  collections 
and  supporting  documentation  are 
available  from  the  address  shown  in  the 
preamble.  A  brief  description  of  each 
information  collection  is  provided 
below: 

Application  for  researcher 
identification  card.  This  form  is 
completed  by  individuals  who  wish  to 
use  original  records  at  the  National 
Archives  facilities  in  the  Washington, 
DC,  area,  regional  archives,  and 
Presidential  libraries.  Upon  completion 
of  the  form,  the  researcher  is  given  a 
researcher  identification  card  which  is 
valid  for  two  years  at  the  National  - 


Archives  and  regional  archives  and  for 
one  year  at  the  Presidential  Ubrary  at 
which  the  card  is  issued.  NARA 
estimates  that  completion  of  the  form 
requires  5  minutes.  There  are 
approximately  27,500  respondents  per 
year,  for  an  annual  reporting  burden  of 
2.292  hours. 

Request  to  microfibn  records. 
MicropubUshers  who  want  to  microfilm 
archival  records  and  donated  historical 
materials  for  the  purpose  of  producing 
a  microfilm  publication  must  submit  a 
narrative  request  to  NARA  that  provides 
detailed  information  about  the  project, 
as  specified  in  §  1254.92.  The 
information  is  used  by  NARA  to 
determine  whether  the  proposed  project 
meets  the  criteria  in  §  1254.94,  to  ensure 
that  the  project  will  not  cause  damage 
to  the  records  being  filmed,  and  to 
sctiedule  the  use  of  the  Umited  space 
available  for  private  microfilming. 
Approximately  5  requests  are  received 
each  year.  NARA  estimates  that  the 
reporting  burden  for  each  respondent  is 
10  hours,  for  a  total  annual  reporting 
biu^en  of  50  hours. 

Following  is  a  description  of  the 
changes  being  made  by  this  proposed 
rule: 

The  definitions  in  §  1252.2  are  being 
updated  to  reflect  a  change  in  the  title 
of  the  regional  archives  and  to  make 
other  minor  clarifications.  A  definition 
of  "document"  is  added  to  describe 
collectively  the  different  types  of 
holdings  that  may  be  used  in  NARA 
research  rooms.  Definitions  of  "Nixon 
Presidential  historical  materials"  and 
"Presidential  records"  are  added  for  the 
convenience  of  researchers  who  use 
such  holdings  in  NARA  research  rooms 
covered  by  the  regulations  in  subchapter 
C;  regulations  concerning  access  to 
these  types  of  holdings  are  found  in 
subchapters  E  and  F,  respectively.  The 
definition  of  "researcher"  has  been 
revised  to  cover  all  individuals  who 
perform  research  in  NARA  holdings, 
whether  original  documents  or  copies 
on  microfilm  or  another  media.  The 
current  definition  inadvertently 
excludes  researchers  who  are  not 
required  to  obtain  a  researcher 
identification  card. 

Throughout  Part  1254,  we  are 
changing  the  terms  "record"  and 
"records"  to  "document"  and 
"documents"  for  improved  clarity 
wherever  the  provision  appUes  to 
donated  historical  materials,  Nixon 
Presidential  historical  materials,  and/or 
Presidential  records  as  well  as  to 
archives  and  FRC  records.  "Document" 
includes  holdings  on  media  other  than 
paper,  such  as  photographs,  motion 
pictures,  sound  and  video  recordings, 
maps,  drawings,  and  electronic  files. 


Non-substantive  clarifications  are 
made  to  §§  1254.1  and  1254.2. 

In  $  1254.4  we  are  clariMng  the 
requirement  for  "proper  identification" 
to  specify  that  the  identification  must 
contain  a  picture  of  the  applicant,  e.g.. 
a  driver's  license,  or  work  or  school 
identification  card,  imless  the  head  of 
the  unit  issuing  the  researcher 
identification  card  grants  an  exception 
to  the  requirement  To  improve  records 
security,  we  are  also  replacing  the 
requirement  to  furnish  a  letter  of 
reference  or  introduction  when  seeking 
access  to  large  quantities  of  records  or 
to  records  that  are  especially  fragile  or 
valuable  with  a  requirement  to  furnish 
additional  information  about  personal 
or  professional  qualifications  or 
additional  reasons  why  access  is 
required  in  such  instances. 

Section  1254.12(a)  is  modified  to  add 
the  requirement  to  show  a  researcher 
identification  card  when  receiving 
records  in  the  research  room.  Usually 
researchers  place  their  requests  for 
records  to  be  broiight  to  the  research 
room  with  a  staff  archivist  in  an  archival 
branch;  for  security  purposes,  the 
research  room  attendant  must  be  able  to 
verify  that  the  person  receiving  the 
records  is  the  individual  who  requested 
them.  We  have  clarified  in  paragraph  (b) 
of  this  section  that  NARA  staff  will 
assist  researchers  with  general 
information  concerning  the  microfilm 
holdings  and  operation  of  the  microfilm 
readers  and  reader-printers,  but  that 
where  microfilm  is  provided  on  a  self- 
service  basis,  the  researcher  must 
retrieve  the  roll  of  microfilm  from  the 
microfilm  storage  area,  place  it  on  the 
equipment,  and  review  the  information 
himself  or  herself.  Finally,  we  have 
added  a  new  paragraph  (c)  to  remind 
researchers  of  their  responsibility  to 
observe  the  Copyright  Act  when  making 
reproductions  of  copyri^ted  materials. 

Section  1254.14  has  been  revised  to 
provide  a  3-hour  time  Umit  on 
microfilm  readers  during  busy  periods 
instead  of  the  ciurent  2-hour  limit 
Researchers  may  put  their  names  on  the 
waiting  list  when  they  have 
relinquished  use  of  a  reader  because  of 
the  time  limit  Because  the  Microfilm 
Research  Room  in  the  National  Archives 
Building  is  very  crowded  and  prompt 
exit  in  an  emergency  is  difficult,  we  are 
adding  a  restriction  that  only 
individuals  who  have  been  assigned 
microfilm  readers  can  be  in  the  room. 
The  lobby  outside  the  room  has  seating 
areas  for  other  persons  who  accompany 
a  researcher  or  who  are  waiting  their 
turn  for  a  microfilm  reader. 

We  have  made  several  changes  to 
S  1254.16  to  reduce  the  possibility  of 
damage  to  records.  We  are  adding  here 
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a  prohibition  on  having  food  or  liquid 
at  a  desk  where  records  are  used;  in  the 
current  §  1254.20(a)  eating  and  drinking 
are  prohibited  activities  in  the  research 
room.  We  are  also  requiring  that  only 
pencils  be  used  in  research  rooms  wnere 
original  records  are  used  to  prevent 
possible  ink  damage  to  records  from 
pens.  (In  §  1254.26(f)  we  have  specified 
that  NARA  will  provide  pencils.)  We 
propose  to  eUminate  the  practice  of 
identifying  records  for  copying  by 
placing  paper  clips  or  rubber  bands 
around  the  records.  NARA  has,  for 
many  years,  provided  add-free  paper 
tabs  that  can  be  used  to  indicate  wnlch 
records  are  to  be  copied  and  most 
researchers  use  the  tabs.  The  proposed 
nile  will  reqxiire  all  researchers  to 
follow  this  practice. 

We  are  moving  the  existing  §  1254.22 
to  S  1254.17  because  it  belongs  with 
other  sections  concerning  proper 
handling  of  records.  We  are  aading  a 
provision  to  require  researchers  to  use 
only  one  folder  of  records  at  a  time  to 
prevent  inadvertent  misfiling  of  the 
records. 

We  have  modified  paragraph  (a)  of 
§  1254.20  to  reference  NARA  facility 

Xlations  instead  of  GSA  regulations, 
±  do  not  apply  to  the  National 
Archives  Building  and  Presidential 
Libraries.  The  current  regulation 
prohibits  eating  and  drinkinB  in  a 
research  room;  we  propose  also  to 
prohibit  chewing  gum  oecause  gum  can 
De  a  danger  to  the  records  and  a  serious 
annoyance  to  other  researchers.  Finally, 
we  have  added  computers  to  the  list  of 
special  equipment  that  researchers  can 
use  only  in  desienated  areas. 

In  §  1254.20  (b)  and  (c),  we  are 
clarifying  that  rules  and  regulations  of  a 
NARA  facility  include  rules  on  use  of 
NARA  viewing  and  copying  equipment; 
refusal  to  comply  with  rules  on 
equipment  use  are  grounds  for 
revocation  of  the  researcher 
identification  card  and  research 
privileges. 

In  §  1254.26,  we  have  included  the 
Pickett  Street  facility,  where  the 
Cartographic  and  Architectural  Records 
research  room  and  the  Nixon 
Presidential  materials  research  room  are 
located,  as  locations  where  "clean 
research  room"  procedures  must  be 
followed  because  original  documents 
are  tised.  Researchers  are  already 
observing  the  "clean  research  room" 
procedures  in  these  research  rooms.  The 
holdings  in  the  Pickett  Street  facility  are 
scheduled  to  be  moved  to  the  new 
Archives  II  facility  in  College  Park. 
Maryland,  this  winter;  at  that  time 
NARA  intends  to  oromulgate  "clean 
research  room"  rules  for  the  new 
facility. 


In  S  1254.26  (a),  we  are  providing  an 
exception  to  the  exclusion  of  children 
who  do  not  have  research  privileges 
from  a  research  room  where  original 
documents  are  used  to  allow  a  child  to 
enter  the  research  room  for  a  short  time 
to  view  specific  documents  that  a  parent 
or  other  accompanying  adult  is  using. 
The  Reference  Services  Branch  Chief 
will  authorize  the  exception  for  a  child 
who  is  able  to  read  and  who  will  be 
closely  supervised  by  the  advlt 
researcher  while  in  the  research  room. 
Children  admitted  to  the  research  room 
imder  this  exception  may  not 

fiarticipate  actively  in  research  activities 
e.g.,  removing,  copying  or  refiling 
documents)  without  specific  NARA 
permission. 

In  paragraph  (d)  we  have  corrected 
the  name  of  the  research  room  sign-in 
register. 

lui  §  1254.26  (h),  which  provides 
additional  procedures  for  use  of  the 
Motion  Picture,  Sound,  and  Video 
Research  Room,  we  propose  to  eliminate 
the  system  of  reservations  for  afternoon, 
evening,  and  Saturday  use  of  NARA 
viewing  equipment.  AH  equipment 
would  be  available  on  a  first-come- first- 
served  basis  and  the  research  room 
would  routinely  be  open  for  use  during 
the  same  extended  evening  and 
Saturday  hours  as  the  Central  Research 
Room  and  Microfilm  Research  Room 
are.  A  3-hour  limit  may  be  imposed 
when  other  researchers  are  waiting  to 
use  the  equipment.  These  changes  were 
recommended  by  a  representative  group 
of  users  of  the  research  room.  During  the 
past  six  months  since  the  reservation 
system  was  estabUshed,  equipment  has 
not  been  fully  occupied  by  holders  of 
reservations.  Walk-in  users  have  been 
able  to  obtain  a  viewing  or  listening 
station  during  the  reserved  use  period. 
In  §  1254.27,  we  have  added  Federal 
records  centers  to  the  coverage  and 
corrected  the  title  of  the  regional 
archives.  We  have  also  made  a 
terminology  change  for  the  title  of  the 
person  responsible  for  the  research 
room  in  several  places.  In  paragraph  (b) 
we  have  corrected  the  title  of  the  sign- 
in  register  and  removed  the  requirement 
to  record  the  time  the  researcher  leaves 
the  research  room  for  the  day.  In 
paragraph  (f)  we  have  modified  the 
wording  to  clarify  that  NARA  self- 
service  copiers  are  not  available  in  all 
locations  and  to  make  changes  in 
copying  restrictions  to  correspond  with 
proposed  changes  in  §  1254.71  which 
are  discussed  later  in  this 
supplementary  information. 

We  have  added  a  new  §  1254.35  to 
provide  information  on  where  access 
regulations  for  Presidential  records  and 
Nixon  Presidential  materials  are  located 


in  Title  36  of  the  CFR.  We  have  also 
referenced  access  regulations  for  these 
holdings  in  §1254.40. 

In  §  1254.36.  we  specify  that 
researchers  should  consult  the 
appropriate  director  to  determine 
whether  donated  historical  materials 
contain  any  copyrights.  The  ciirrent 
regulation  refers  to  "literary  property 
rirfits." 

We  propose  to  move  §  1254.42, 
Declassification  responsibility,  to  a  new 
§  1260.2.  This  section  provides  a  general 
description  of  NARA  and  originating 
agency  declassification  responsibilities, 
with  an  emphasis  on  systematic  review 
responsibilities.  Because  systematic 
review  is  not  an  access  procedure 
available  to  the  public  and  researchers 
must  submit  requests  for  access  to 
classified  NARA  holdings  to  NARA,  the 
section  may  be  misleading  in  its  present 
location  in  part  1254.  We  oelieve  that  it 
is  more  appropriate  to  place  this  section 
in  part  1260,  which  contains  regulations 
concerning  NARA  and  agency 
declassification  actions. 

In  §  1254.48,  paragraph  (a)  has  been 
modified  to  remove  the  reference  to 
forms  to  apply  for  permission  to 
examine  classified  information.  NARA 
does  not  process  security  clearances  or 
nondisclosure  agreements  for 
researchers.  Instead  NARA  directs 
researchers  who  wish  to  apply  for 
access  to  classified  information  under 
the  special  historical  researchers  and 
Presidential  appointees  access  program 
to  the  agency  that  originated  the 
information  or  that  has  primary  subject 
matter  interest.  Paragraph  (c)  has  been 
rewritten  for  improved  clarity. 

Section  1254.71  has  been  modified  to 
clarify  that  the  procedures  in  this 
section  apply  to  the  Suitland  Research 
Room  in  the  Washington  National 
Records  Center.  The  time  limit  for  use 
of  unreserved  paper-to-paper  copiers 
has  been  raised  from  3  minutes  to  5 
minutes.  A  3-copy  limit  is  being  added 
for  unreserved  self-service  microfilm 
reader-printers  and  a  provision  for 
reserved  use  of  microfilm  reader- 
printers  is  added.  Debitcards  for  self- 
service  copiers  may  now  be  purchased 
with  credit  cards  at  the  Cashier's  Office; 
we  have  added  this  to  paragraphs  (f)  and 

We  have  made  two  changes  to  the 
types  of  records  not  suitable  for  self- 
service  copying.  We  have  replaced  the 
current  size  limitation  of  11  inches  by 
14  inches  with  a  Umit  that  the  record 
must  fit  entirely  on  the  glass  plate  of  the 
copier;  the  purpose  of  the  original 
restriction  was  to  prevent  self-service 
copying  where  the  record  might  be  bent 
or  damaged  because  it  was  larger  than 
the  glass  plate  on  which  the  record  is 
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placed.  The  revised  restriction 
accomplishes  the  same  purpose,  but 
allows  larger  records  to  be  copied  in  a 
reduced  size  if  the  copier  can 
accommodate  them.  We  have  added 
records  which  may  be  subject  to 
possible  damage  if  copied  to  the 
prohibition  on  copying  records  in  poor 
physical  condition.  Certain  records, 
such  as  19th  century  photographs,  may 
not  be  in  poor  physical  condition  but 
are  vulnerable  to  damage  when  placed 
on  a  copier. 

The  current  §  1254.76  refers  to 
"authentication"  of  copies  of  records. 
This  term  formerly  was  used  to  describe 
the  process  of  signing  a  declaration  that 
the  copies  provided  are  true  copies  of 
the  original  documents  in  NARA 
custody.  The  more  accurate  term  for  the 
process  is  "certification."  The  proposed 
rule  changes  the  terminology  and 
provides  that  designees  of  the  named 
officials  may  also  certify  the  copies. 

Section  1254.92  is  amended  to  clarify 
the  NARA  official  to  whom  requests  are 
made  and  to  correct  the  statement 
required  for  films  of  donated  historical 
materials  to  reflect  current  copyright 
law. 

This  is  not  a  major  rule  for  the 
purposes  of  Executive  Order  12291  of 
February  17, 1981.  As  required  by  the 
Regulatory  Flexibility  Act,  it  is  hereby 
certified  that  this  proposed  rule  will  not 
have  a  significant  impact  on  small 
entities. 

List  at  Subjects 

36  CFR  part  1252 

Archives  and  records. 

36  CTR  part  1254 

Archives  and  records,  Confidential 
business  information.  Freedom  of 
information.  Micrographics,  Reporting 
and  recordkeeping  requirements. 

36  CFR  part  1260 

Archives  and  records.  Classified 
information. 

For  the  reasons  set  forth  in  the 
preamble  under  44  U.S.C.  2104(a), 
NARA  proposes  to  amend  chapter  XII  of 
title  36  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  1252— PUBLIC  USE  OF 
RECORDS,  DONATED  HISTORICAL 
MATERIALS,  AND  FACILITIES; 
GENERAL 

1.  The  authority  citation  for  Part  1252 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  2104(a). 

2.  Section  1252.1  is  revised  to  read  as 
follows: 


11252.1    Scop*. 

This  subchapter  prescribes  rules  and 
procedures  governing  the  public  use  of 
records  and  donated  historical  materials 
in  the  oistody  of  the  National  Archives 
and  Records  Administration  (NARA). 
Except  for  part  1250,  this  subchapter 
does  not  apply  to  ciurent  operating 
records  of  NARA.  This  subchapter  also 
prescribes  rules  and  procedures 
governing  the  public  use  of  certain 
NARA  facilities. 

3.  In  §  1252.2.  the  definitions  of 
"Director,"  "Federal  records  center," 
"Federal  records  center  records," 
"Records,"  and  "Researcher"  are 
revised;  the  definition  of  "Archives"  is 
removed,  and  the  definitions  of 
"Archives"  or  'archival  records'," 
"Documents,"  "Nixon  Presidential 
historical  materials"  and  "Presidential 
records"  are  added  in  alphabetical  order 
to  read  as  follows: 

S  1252.2    DeflnWont. 

•        •         •         •        • 

Archives  or  archival  records  means 
Federal  records  that  have  been 
determined  by  NARA  to  have  sufficient 
historical  or  other  value  to  warrant  their 
continued  preservation  by  the  U.S. 
Government,  and  have  been  transferred 
to  the  National  Archives  of  the  United 
States. 

Director  means  the  head  of  a 
Presidential  library,  the  head  of  a 
Presidential  Materials  Staff,  the  head  of 
a  NARA  division,  branch,  archival 
center,  or  unit  responsible  for  servicing 
archival  records,  the  head  of  a  regional 
archives,  or  the  head  of  a  Federal 
records  center. 

Documents  mean,  for  purposes  of  part 
1254,  archives,  FRC  records,  donated 
historical  materials,  Nixon  Presidential 
historical  materials,  and  Presidential 
records,  regardless  of  the  media  on 
which  they  are  contained.  Document 
form  may  include  paper,  microforms, 
photographs,  sound  recordings,  motion 
pictiues,  maps,  draurings,  and  electronic 
files. 


Federal  records  center  includes  the 
Washington  Nationed  Records  Center, 
the  National  Personnel  Records  Center, 
and  the  Federal  records  centers  listed  in 
§1253.6. 

Federal  records  center  records  (FRC 
records)  means  records  which,  pending 
their  transfer  to  the  National  Archives  of 
the  United  States  or  their  disposition  in 
any  other  manner  authorized  by  law, 
have  been  transferred  to  a  Federal 
records  center  operated  by  NARA. 

Nixon  Presidential  historical 
materials  has  the  meaning  specified  in 
§  1275.16  of  this  chapter. 


Presidential  records  has  the  meaning 
specified  in  $  1270.14  of  this  chapter. 

Records  means  records  or  microfilm 
copies  of  records  transferred  to  NARA 
under  44  U.S.C.  2107  and  3103;  namely, 
archives  and  Federal  records  center 
records  as  the  terms  are  defined  in 
§  1252.2.  The  term  "records"  does  not 
include  current  operating  records  of 
NARA,  the  public  availability  of  which 
is  governed  by  part  1250  of  this  chapter, 
or  donated  historical  materials  as 
defined  in  this  section. 

Researcher  means  a  person  who  has 
been  granted  access  to  original 
documents  or  copies  of  dociunents. 

PART  1254-AVAILABILITY  OF 
RECORDS  AND  DONATED 
HISTORICAL  MATERIALS 

4.  The  authority  citation  for  part  1254 
continues  to  read  as  follows: 

Authority:  44  U.S.C  2101-2118,  5  U.S.C. 
552,  and  E.0. 12600,  52  FR  23761,  3  CFR, 
1987  Comp..  p.  235. 

5.  Part  1254  is  amended  by  removing 
the  terms  "record"  and  "records"  or 
"Records"  in  the  sections  shown  in  the 
following  table  and  adding  in  their 
place  the  terms  "document"  and 
"dociunents"  or  "Documents" 
respectively. 

a.  Replace  "record"  with  "document" 
in: 

Sec.  1254.27(f)(2) 
1254.98(c) 

b.  Replace  "records"  or  "Records" 
with  "documents"  or  "Documents"  in: 
Sec.  1254.1(a) 

1254.1(d) 

1254.2(a) 

1254.2(c) 

12S4.2(d) 

1254.4(a)  wherever  it  appears 

1254.4(b) 

1254.4(d)  wherever  it  appears 

1254.8(c) 

1254.18  wherever  it  appears 

1254.20(b) 

1254.26(e)(2) 

1254.27(c)(2) 

1254.27(f)(2) 

1254.27(f)(4) 

1254.27(f)(5) 

1254.70(a) 

1254.71(c)(1) 

1254.71(c)(2)  wherever  it  appears 

1254.71(c)(3)  wherever  it  appears 

1254.71(d)  introductory  text  wherever 

it  appears 
1254.71(d)(2)  wherever  it  appears 
1254.71(d)(4) 
1254.71(d)(5) 

1254.92(c)(1)  introductory  text 
1254.94(b)  whenever  it  appears 
1254.94(f)  introductory  text 
1254.94(0(3) 
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1254.94(g]  introductory  text 

1254.94(g)(1) 

1254.94(g)(2) 

1254.94(g)(3) 

1254.94(gK4) 

1254.94(g)(5]  wherever  it  appears 

1254.94(g)(6)  wherever  it  appears 

1254.94(h) 

1254.94(i)  wherever  it  appears 

1254.96(a)  introductory  text  wherever 

it  appears 
1254.96(a)(1) 
1254.96(a)(2) 
1254.96(a)(3) 
1254.96(aK5) 
1254.96(b) 
1254.98(a) 
1254.98(d) 

1254.100(b)  wherever  it  appears 
1254.100(c) 
1254.100(d) 
1254.102(d) 

6.  Section  1254.1  is  amended  by 
revising  paragraphs  (b)  and  (e)  to  read 
as  follows: 

f12S4.1    QeiMral  provlelona. 

(b)  Original  documents  will  not 
normally  be  made  available  when 
microfilm  copies  or  other  alternative 
copies  of  the  documents  are  available. 

(e)  Requests  received  in  the  normal 
course  of  reference  service  that  do  not 
specifically  cite  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  are  not 
considered  requests  made  under  the  act. 
Requests  under  the  act  must  follow  the 
procedure  set  forth  in  subpart  C  or 
subpart  D  of  this  part. 

7.  Section  1254.2  is  amended  by 
revising  the  section  heading  and 
paragraph  (b)  to  read  as  follows: 


f  1254.2 

of 


Location  of  documents  and  hour* 


(b)  The  locations  and  hours  of 
operation  (expressed  in  local  time)  of 
the  depositories  administered  by  the 
National  Archives  and  Records 
Administration  are  shown  in  part  1253. 

8.  Section  1254.4  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

1 1254.4    Research  procedures. 

(c)  Researchers  who  wish  to  use 
documents  not  on  microfilm  in  a 
depository  where  the  microfilm  research 
room  is  separate  from  textual  research 
rooms,  must  complete  a  researcher 
identification  application  form  and 
provide  the  informatiixi  needed  to 
decide  which  docxmients  can  be  made 
available.  Researchers  who  wish  to  use 


only  microfilm  documents  in  a 
depository  where  the  microfilm  research 
room  is  not  separate  from  textual 
research  rooms  must  also  comply  with 
this  paragraph.  Applicants  must  show 
identification  containing  a  picture  or 
physical  description  of  the  applicant, 
e.g.,  a  driver's  license  or  school 
identification  card.  Exceptions  to  this 
requirement  must  be  approved  by  the 
director.  If  applying  for  access  to  large 
quantities  of  documents  or  to 
documents  that  are  especially  fragile  or 
valuable,  the  researcher  may  be  required 
to  furnish  additional  information  about 
personal  or  professional  qualifications 
or  to  furnish  additional  reasons  why 
access  is  required.  The  collection  of 
information  contained  in  this  paragraph 
has  been  approved  by  the  Office  of 
Management  and  Budget  with  the 
control  number  3095- 


11254.8    [Amended] 

9.  In  §  1254.8,  paragraph  (c)  is 
amended  by  removing  the  term 
"National  Archives  Field  Archives 
Branch"  and  adding  the  term  "Regional 
Archives." 

10.  Section  1254.10  is  revised  to  read 
as  follows: 

11254.10    Registration. 

Researchers  must  register  eech  day 
they  enter  a  research  facility,  furnishing 
the  information  asked  on  the 
registration  sheet  and  may  be  asked  to 
provide  additional  personal 
identification. 

11.  Section  1254.12  is  revised  to  read 
as  follows: 

11254.12    Resssreher's  rssponslbltlty  for 
documsnls. 

(a)  The  research  room  attendant  may 
limit  the  quantity  of  documents 
delivered  to  a  researcher  at  one  time. 
The  researcher  must  sign  for  the 
documents  received  and  may  be 
required  to  show  his/her  researcher 
identification  card.  The  researcher  is 
responsible  for  all  dociunents  delivered 
to  him/her  until  he/she  returns  them. 
When  the  researcher  is  finished  using 
the  docimients,  the  documents  must  be 
returned  to  the  research  room  attendant. 
The  reference  service  slip  that 
accompanies  the  documents  to  the 
research  room  must  not  be  removed.  If 
asked  to  do  so,  the  researcher  must 
return  documents  as  much  as  15 
minutes  before  closing  time.  Before 
leaving  a  research  room,  even  for  a  short 
time,  a  researcher  must  notify  the 
research  room  attendant  and  place  all 
doounents  in  their  proper  containers. 

(b)  When  microfilm  is  available  on  a 
self-service  basis,  research  room 


attendants  will  assist  researchers  in 
identifying  research  sources  on 
microfilm  and  provide  information 
concerning  how  to  locate  and  retrieve 
the  roll(s)  of  film  containing  the 
information  of  interest.  The  researcher 
is  responsible  for  pulling  and  examining 
the  rolUs).  Unless  a  researcher  requires 
assistance  in  learning  how  to  0{>erate 
microfilm  reading  equipment,  the 
researcher  is  expected  to  install  the 
microfilm  on  the  reader.  Unless 
otherwise  permitted,  a  researcher  is 
limited  to  one  roll  of  microfilm  at  a 
time.  After  using  each  roll,  the 
researcher  is  responsible  for  refiling  the 
roll  of  microfilm  in  the  location  from 
which  it  was  removed,  unless  instructed 
otherwise. 

(c)  Researchers  are  responsible  for 
complying  with  provisions  of  the 
Copyright  Act  (TiUe  17,  United  States 
Code)  which  governs  the  making  and 
use  of  electrostatic  copies  or  other 
reproductions  of  copyrighted  materials. 

12.  Section  1254.14  is  revised  to  read 
as  follows: 


11254.14 
rssdsrs. 


Restrictions  on  using  microfilm 


(a)  Use  of  the  microfilm  readers  will 
be  on  a  first-come,  first-served  basis. 
When  other  researchers  are  waiting  to 
use  a  microfilm  reader,  a  3-hour  limit 
may  be  placed  on  using  a  reader.  After 
3  hours  of  machine  use,  the  researcher 
may  sign  the  waiting  list  for  an 
additional  3-hour  period. 

(b)  The  number  of  researchers  in  the 
microfilm  research  room  in  the  National 
Archives  Building  will  be  limited,  for 
fire  safety  reasons,  to  those  researchers 
assigned  a  microfilm  reader. 

13.  Section  1254.16  is  revised  to  read 
as  follows: 

§1254.16    Prsvsntion  of  dsmsgs  to 
documents. 

(a)  Researchers  must  exercise  all 
possible  care  to  prevent  damage  to 
documents. 

(b)  Documents  may  not  be  used  at  a 
desk  where  there  is  food  or  liquid  or 
where  an  ink  pen  is  being  used.  Only 
pencils  may  be  used  in  research  rooms 
where  original  documents  are  used. 

(c)  Ekxnunents  must  not  be  leaned  on, 
written  on,  folded  anew,  traced,  or 
handled  in  any  way  likely  to  cause 
damage. 

(d)  Documents  must  be  identified  for 
reproduction  only  with  a  paper  tab 
provided  by  NARA.  Documents  may  not 
be  fastened  with  paper  clips  or  rubber 
bands. 

(e)  Microfilm  must  be  carefully 
removed  firom  and  retiimed  to  the 
proper  microfilm  boxes.  Care  must  be 
taken  loading  and  unloading  microfilm 
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from  microfilm  readers.  Damaged 
microfilm  must  be  reported  to  the 
research  room  attendant  as  soon  as  it  is 
discovered. 

(f)  Exceptionally  valuable  or  fragile 
documents  may  be  used  only  imder  the 
conditions  specified  by  the  research 
room  attendant. 

1 1 254.22    [Redesignated  as  f  1 254.1 7  and 
revised] 

14.  Section  1254.22  is  redesignated  as 
§  1254.17  and  revised  to  read  as  follows: 

f  1 254. 1 7    Keeping  documents  In  order. 

A  researcher  must  keep  imboimd 
documents  in  the  order  in  which  they 
are  delivered  to  him/her.  Documents 
that  appear  to  be  in  disorder  must  not 
be  rearranged  by  the  researcher,  but 
must  be  referred  to  the  research  room 
attendant.  Researchers  may  use  only  one 
folder  at  a  time.  Researchers  are  not 
allowed  to  remove  documents  from 
more  than  one  container  at  a  time. 
Researchers  should  bring  to  the 
attention  of  the  research  room  attendant 
microfilm  put  in  the  wrong  box  or  file 
cabinet. 

15.  In  §  1254.20,  paragraph  (a)  is 
revised  to  read  as  follows: 

§1254.20    Conduct 

(a)  Regulations.  Researchers  are 
subject  to  the  provisions  of  part  1280  of 
this  chapter  and  to  all  rules  and 
regulations  issued  and  posted  or 
distributed  by  a  facility  director 
supplementing  subpart  B  of  this  part, 
including  rules  on  the  use  of  NARA 
equipment.  Eating,  drinking,  and 
chewing  gum  in  a  research  room  are 
prohibited.  Smoking  is  prohibited 
except  in  designated  smoking  areas. 
Loud  talking  and  other  activities  likely 
to  distxirb  other  researchers  are  also 
prohibited.  Persons  desiring  to  use 
typewriters,  computers,  soimd  recording 
devices,  or  similar  equipment  must 
work  in  areas  designated  by  the  research 
room  attendant. 


16.  The  section  heading  of  §  1254.26 
and  paragraphs  (a),  (b),  (d),  (f)  and  (h)(1) 
are  revised  to  read  as  follows: 

11254.26    Additional  rules  for  use  of 
certain  research  rooms  in  NARA  fscllitlss  In 
ttte  Wsstiington,  DC,  area. 

(a)  Admission  to  research  rooms  in 
the  National  Archives  Building,  the 
Washington  National  Records  Center, 
and  the  Pickett  Street  facility  at  which 
original  documents  are  made  available 
is  limited  to  individuals  examining  and/ 
or  copying  documents  and  other 
materials  in  the  custody  of  the  National 
Archives  and  Records  Administration. 
Children  imder  the  age  of  16  will  not  be 
admitted  to  these  research  rooms  unless 


they  have  been  granted  research 
privileges  or  are  granted  an  exception  to 
this  provision  to  view  specific 
documents  that  a  parent  or  other 
accompanying  adult  researcher  is  using. 
The  exception  will  be  granted  by  the 
Refisrence  Services  Branch  Chief  for  a 
child  who  is  able  to  read  and  who  will 
be  closely  supervised  by  the  adult 
researcher  while  in  the  research  room. 
Normally,  such  a  child  will  be  admitted 
only  for  the  short  period  required  to 
view  the  documents.  Unless  otherwise 
permitted,  children  under  the  age  of  16 
who  have  been  granted  special 
permission  to  accompany  an  adult  using 
records  may  not  actively  participate  in 
research  activities,  e.g.,  removing, 
copying,  or  refiling  documents. 
Students  imder  the  age  of  16  who  wish 
to  perform  research  on  original 
documents  must  apply  in  person  to  the 
Chief  of  the  Reference  Services  Branch 
and  present  a  letter  of  reference  from  a 
teacher.  Students  under  the  age  of  16 
who  have  been  granted  research 
privileges  will  be  required  to  be 
accompanied  in  the  research  room  by  an 
adult  with  similar  privileges,  unless  the 
Chief  of  the  Reference  Services  Branch 
specifically  waives  this  requirement 
with  respect  to  individual  researchers, 
(b)  The  procedures  in  paragraphs  (c) 
through  (g)  of  this  section  apply  to  all 
research  rooms  in  the  National  Archives 
Building  (except  the  Microfilm  Research 
Room);  the  Suitland  Research  Room  in 
the  Washington  National  Records 
Center;  and  the  Cartographic  and 
Architectural  Records  Research  Room 
and  the  Nixon  Presidential  Materials 
research  room  in  the  Pickett  Street 
Facility.  These  procedures  are  in 
addition  to  the  procedures  specified 
elsewhere  in  this  part. 

(d)  Researchers  must  present  a  valid 
researcher  identification  card  to  the 
guard  or  research  room  attendant  on 
entering  the  room.  All  researchers  are 
required  to  sign  each  day  the  research 
room  registration  sheet  at  the  entrance 
to  the  research  room.  Researchers  will 
also  record  the  time  they  leave  the 
research  room  at  the  end  of  the  visit  for 
that  day.  Researchers  are  not  required  to 
sign  in  or  out  when  leaving  the  area 
temporarily. 
•        •        •        •        • 

(f)  NARA  will  furnish  to  researchers, 
without  charge,  pencils  and  specially 
marked  lined  and  imlined  notepaper 
and  notecards,  for  use  in  the  reseut± 
rooms.  Pencils  and  unused  notepaper 
and  notecards  should  be  returned  to  the 
research  room  attendant  at  the  end  of 
the  day. 


(h)«  •  • 

(1)  Use  of  NARA  viewing  and 
listening  equipment  in  the  research 
room  is  provided  on  a  first-come-first- 
served  basis.  When  others  are  waiting  to 
use  the  equipment,  a  three-hour  limit 
may  be  imposed  on  the  use  of  the 
equipment. 

17.  Section  1254.27  is  amended  by 
revising  the  section  heading,  by 
removing  from  paragraph  (a)  the  title 
"National  Archives  field  branch"  and 
adding  in  its  place  the  title  "regional 
archives,"  by  revising  paragraph  (b),  by 
removing  from  paragraphs  (c)(2)  and 
(c)(3)  the  title  "chief  of  the  branch 
administering  the  research  room"  and 
adding  in  its  place  the  title  "director," 
and  by  revising  the  introductory  text  of 
paragraph  (f)  and  paragraphs  (f)(3)  and 
(f)(6]  to  read  as  follows: 

11254.27    Additional  ruiee  for  uee  of 
certain  research  rooms  In  Federal  records 
centers,  regional  archlvee,  and  Presldenttal 
libraries. 

•  •        •        •        • 

(b)  Researchers  must  present  a  valid 
researcher  identification  card  to  the 
guard  or  research  room  attendant  on 
entering  the  room.  All  researchers  are 
required  to  sign  each  day  the  research 
room  registration  sheet  at  the  entrance 
to  the  research  room.  Where  instructed 
to  do  so,  researchers  also  sign  out  when 
leaving  the  research  room  for  the  day. 
Researchers  are  not  required  to  sign  in 
or  out  when  leaving  the  area 
temporarily  or  at  the  end  of  the  day. 

•  •        •        •        • 

(f)  Researchers  may  use  NARA  self- 
service  copiers  if  available  or  authorized 
personal  paper-to-paper  copiers  to  copy 
documents  in  accordance  with  NARA 
document  handling  instructions  and 
after  review  of  the  documents  by  the 
research  room  attendant  to  determine 
their  suitability  for  copying.  The 
director  or  the  senior  archivist  on  duty 
in  the  research  room  will  review  the 
determination  of  suitability  if  requested 
by  the  researcher.  The  following  types 
of  documents  are  not  suitable  for 
copying  on  a  self-service  or  personal 
copier: 

(3)  Docimients  larger  than  the  glass 
copy  plate  of  the  copier; 

•  •       •       •       • 

(6)  Documents  which,  in  the 
judgement  of  the  research  room 
attendant,  are  in  poor  physical 
condition  or  which  may  be  subject  to 
possible  damage  if  copied. 

18.  Section  1254.35  is  added  to  read 
as  follows: 
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11254.35  PrMktontiai  rMorda  and  Nixon 
PrMid«ntial  material*. 

Access  to  Presidential  records 
transferred  to  NARA  is  governed  by  36 
CFR  part  1270.  Access  to  tbe  Nixon 
Presidential  materials  is  governed  by  36 
CFR  part  1275. 

19.  Section  1254.36  is  revised  to  read 
as  follows: 

11254.36  Donated  historical  matwiala. 

The  public  use  of  donated  historical 
materials  is  subject  to  restrictions  on 
their  use  and  availability  as  stated  in 
writing  by  the  donors  or  depositors  of 
such  materials  and  other  restrictions 
imposed  by  statute.  (Researchers  are 
encouraged  to  confer  with  the 
appropriate  director  or  reference  staff 
membar  on  any  question  of  copyright.) 
In  addition,  use  is  subject  to  aU 
conditions  specified  by  the  Archivist  of 
the  United  States  for  purposes  of 
archival  preservation. 

20.  Section  1254.40  is  revised  to  read 
as  follows: 

11254.40    Aceasa  to  national  sacurity 
Information. 

(a)  Declassification  of  and  public 
access  to  national  security  information 
and  material,  hereinafter  referred  to  as 
"classified  information"  or  collectively 
termed  "information"  is  governed  by 
Executive  Order  12356  of  April  2, 1982 
(3  CFR.  1982  Comp..  p.  166).  the 
implementing  Information  Security 
Oversight  Office  Directive  Niunber  1  of 
June  22. 1982  (47  FR  27836,  June  25. 
1982)  and  the  Freedom  of  Information 
Act  (5  U.S.C.  552). 

(b)  Public  access  to  docimients 
declassified  in  accordance  with  this 
regulation  may  be  restricted  or  denied 
for  other  reasons  under  the  provisions  of 
5  U.S.C.  552(b)  for  accessioned  agency 
records;  36  CFR  1254.36  for  donated 
historical  materials;  44  U.S.C  2201  et 
seq.  and  36  CFR  part  1270  for 
Presidential  records;  and  44  U.S.C.  2111 
note  and  36  CFR  part  1275  for  Nixon 
Presidential  materials. 

11254.42    [R*daalgnat*das|1260.21 

21.  Section  1254.42  is  redesignated  as 
§  1260.2  in  subchapter  D  of  this  chapter. 

22.  In  §  1254.48,  paragraphs  (a)  and 
(c)  are  revised  to  read  as  follows: 


11254.49    Aecaaa  by  hiatorical  raaaarchara 
and  former  Presidential  appointee*. 

(a)  Access  to  classified  information 
may  be  granted  to  U.S.  citizens  who  are 
engaged  in  historical  research  projects 
or  who  previously  occupied  policy- 
making positions  to  which  they  were 
appointed  by  the  President.  Persons 
desiring  permission  to  examine  material 
under  mis  special  historical  researcher/ 


Presidential  appointees  access  program 
should  contact  NARA  at  least  4  months 
before  they  desire  access  to  the 
materials  to  permit  time  for  the 
responsible  agendas  to  process  the 
requests  for  access.  NARA  will  inform 
requesters  of  the  agencies  to  which  they 
will  have  to  apply  for  permission  to 
examine  classified  information, 
including  classified  information 
originated  by  the  White  House  or 
classified  information  in  the  custody  of 
the  National  Archives  which  was 
originated  by  a  defunct  agency. 

(c)  To  protect  against  the  possibility  of 
unauthorized  access  to  restricted 
documents,  a  director  may  issue 
instructions  supplementing  the  research 
room  rules  provided  in  subpart  B. 

23.  Section  1254.50  is  revised  to  road 
as  follows: 

11254.50    Ftoe. 

NARA  will  charge  requesters  for 
copies  of  declassified  documents 
according  to  the  fees  listed  in  S  1258.12 
of  this  chapter. 

24.  In  S  1254.70.  paragraph  (b)  is 
revised  to  read  as  follows: 

11254.70  NARA  copying  eervleee. 

(b)  In  order  to  preserve  the  original 
documents,  documents  which  are 
available  on  microfilm  or  other  alternate 
copy  will  not  be  copied  by  other  means 
as  long  as  a  legible  copy  (electrostatic, 
photographic,  or  microfilm)  can  be 
made  from  the  microfilm. 

25.  In  §  1254.71.  paragraphs  (a),  (b)(1), 
(b)(2)(i).  (d)(3).  (d)(6),  (f),  and  (g)(1)  are 
revised  to  read  as  follows: 

11254.71  ReeeereherueeofttMeetf- 
eervlce  cardK>perated  copiers  In  the 
National  Arcftlvee  Building  and  the 
Washington  Natioftal  Recorde  Center. 

(a)  General.  Self-service  card-operated 
copiers  are  located  in  research  rooms  in 
the  National  Archives  Building  and  the 
Suitland  Research  Room  in  the 
Washington  National  Records  Center. 
Other  copiers  set  aside  for  use  by 
reservation  are  located  in  designated 
research  areas.  Procedures  for  use  are 
outUned  in  paragraphs  (b)  through  (g)  of 
this  section. 

(b)-  •  • 

(1)  Copiera  located  in  research  rooms 
in  the  National  Archives  Building  and 
the  Suitland  Research  Room  in  the 
Washington  National  Records  center 
may  be  used  until  15  minutes  prior  to 
closing  of  the  research  room.  There  is  a 
five-minute  time  limit  on  these  copiers 
when  othen  are  waiting  to  use  the 
copier.  Researchera  using  microfilm 
reader-printen  may  be  limited  to  three 


copies  when  othera  are  waiting  to  use 
the  machine.  Researchers  wishing  to 
copy  large  quantities  of  documents 
should  see  a  staff  member  in  the 
research  room  to  reserve  a  copier  for  an 
extended  time  period. 

(2)*  •  * 

(i)  A  copier  may  be  reserved  for  one 
hour  at  a  time  in  the  textual  research 
room  in  the  National  Archives  Building 
and  for  one-half  hour  at  a  time  in  the 
Microfilm  Research  Room  in  the 
National  Archives  Building  and  in  the 
Suitland  Research  Room  in  the 
Washington  National  Records  Center. 
Another  appointment  may  be  reserved 
after  completing  the  scheduled 
appointment.  Ine  appointment  may  be 
foriiaited  if  the  researcher  does  not  arrive 
within  10  minutes  after  the  scheduled 
time. 


(d)*  •  • 

(3)  Documents  larger  than  the  glass 
copy  plate  of  the  copier; 

(6)  Documents  which,  in  the  judgment 
of  the  research  room  attendant,  are  in 
poor  physical  condition  or  which  may 
be  subject  to  possible  damage  if  copied. 

(f)  Furchasing  debitcards  for  copiers. 
Researchers  may  use  cash  to  purchase  a 
debitcard  from  a  vending  machine 
during  the  hours  that  self-service 
copiera  are  in  operation.  Additionally, 
debitcards  may  be  purchased  with  cash, 
check,  money  order,  credit  card,  or 
funds  from  an  active  deposit  accoimt 
from  the  Cashier's  Office  located  in 
room  G-1  of  the  National  Archives 
Building  between  the  houra  of  8:45  a.m. 
and  4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays.  During  the 
evening  and  weekend  houra,  the 
researoQ  room  supervisor  can  make 
change  for  $20  or  less.  The  debitcard 
will,  when  inserted  into  the  copier, 
enable  the  user  to  make  copies,  for  the 
appropriate  fee,  up  to  the  value  on  the 
debitcard.  Researchera  may  add  value  to 
the  debitcard  by  using  the  vending 
machine.  The  fee  for  self-service  copies 
is  found  in  $  1258.12  of  this  chapter. 

(g)*  •  * 

(1)  To  obtain  a  refund  of  any  unused 
amoimt  on  a  debitcard,  a  researcher 
must  bring  the  debitcard  to  the  Cashier's 
Office  in  room  G-1  of  the  National 
Archives  Building.  Cash  refunds  for 
debitcards  are  currently  limited  to 
$20.00  or  less.  Refunds  due  for  more 
than  $20.00  are  currently  paid  by  U.S. 
Treasury  check  in  approxhnately  6-8 
weeks.  Refunds  due  on  debitcards 
obtained  using  credit  cards  will  be  made 
by  issuing  a  credit  of  the  refund  amount 
to  the  credit  card.  Refunds  due  on 
debitcards  obtained  using  funds  from  a 
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deposit  account  will  be  made  by 
crediting  the  refund  to  the  deposit 
account. 


26.  Section  1254.72  is  revised  to  read 
as  fallows: 

S 1 2S4.72    Information  about  documanta. 

(a)  Upon  request,  overall  information 
pertaining  to  holdings  or  about  specific 
documents  wiii  be  furnished,  provided 
that  the  time  required  to  furnish  the 
information  is  not  excessive,  and 
provided  that  the  information  is  not 
restricted  (see  subpart  C  and  subpart  D). 

(b)  When  so  specified  by  a  director, 
requests  must  be  made  on  prescribed 
forms.  Such  forms  will  be  approved  by 
OMB  as  information  collections  and 
will  bear  the  approved  control  number. 

27.  Section  1254.74  is  revised  to  read 
as  follows: 

§  1 254. 74    information  from  documanta. 

Normally,  information  contained  in 
the  documents  will  be  furnished  in  the 
form  of  photocopies  of  the  documents, 
subject  to  the  provisions  of  §  1254.70. 
NARA  will  certify  facts  and  make 
administrative  determinations  on  the 
basis  of  archives,  or  of  FRC  records 
when  appropriate  officials  of  other 
agencies  have  authorized  NARA  to  do 
so.  Such  certifications  and 
determinations  will  be  authenticated  by 
the  seal  of  NARA,  the  National  Archives 
of  the  United  States,  or  the  transferring 
agency,  as  appropriate. 

28  Section  1254.76  is  revised  to  read 
as  follows: 

§1254.76    Certification  of  coplaa. 

The  responsible  director,  or  any  of  his 
or  her  superiors,  the  Director  of  the 
Federal  Register,  and  their  designees  are 
authorized  to  certify  copies  of 
documents  as  true  copies. 

29.  Section  1254.90  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§1254.90    Qanaral. 

(a)  This  subpart  establishes  rules  and 
procedures  governing  the  use  of 
privately  owned  microfilm  equipment 
to  film  archival  records  and  donated 
historical  materials  in  the  National 
Archives  Building,  the  Washington 
National  Records  Center,  the  regional 
archives,  and  the  Presidential  libraries. 

30.  Section  1254.92  is  amended  by 
revising  the  section  heading  and 
paragraph  (aj,  redesignating  paragraphs 
(c)(5).  (c)(5)(i),  (c)(5)(ii).  and  (c)(6)  as 
paragraphs  (d).  (d)(1).  (d)(2).  and  (e). 
respectively,  and  revising  redesignated 
paragraph  (d)(2)  to  read  as  follows: 


§  1 254.92    Raquaata  to  microfilm  racorda 
and  donated  hiatorlcal  matariala. 

(a)  Requests  to  microfilm  archival 
records  or  donated  historical  materials 
(except  donated  historical  materials 
under  the  control  of  the  Office  of 
Presidential  Libraries)  in  the  National 
Archives  Building,  the  Washington 
National  Records  Center,  or  the  regional 
archives  must  be  made  in  writing  to  the 
Assistant  Archivist  for  the  National 
Archives  (NN).  NARA.  Washington.  DC 
20408.  Requests  to  microfilm  records  or 
donated  historical  materials  in  a 
Presidential  library  or  donated  historical 
materials  in  the  National  Archives 
Building  under  the  control  of  the  Office 
of  Presidential  Libraries  must  be  made 
in  writing  to  the  Assistant  Archivist  for 
Presidential  Libraries  (NL).  NARA. 
Washington.  DC  20408.  OMB  control 

number  3095- has  been  assigned 

to  the  information  collection  contained 
in  this  section. 


(d)  •  •  • 

(2)  If  the  original  documents  are 
donated  historical  materials,  the 
requester  must  agree  to  include  on  the 
film  this  statement:  "The  documents 
reproduced  in  this  pubhcation  are 
donated  historical  materials  from  (name 
of  donor)  in  the  custody  of  the  (name  of 
Presidential  library  or  National 
Archives).  The  National  Archives 
administers  them  in  accordance  with 
the  requirements  of  the  donor's  deed  of 
gift  and  the  U.S.  Copyright  Law.  Title 
17.  U.S.C.". 


§1254.96    [Amandad] 

31.  In  section  1254.96.  the  word 
"evluation"  in  paragraph  (a)  is  corrected 
to  read  "evaluation." 

PART  1260— OECLASSinCATION  OF 
AtiD  PUBUC  ACCESS  TO  NATIONAL 
SECURITY  INFORMATION 

32.  The  authority  citation  for  part 
1260  continues  to  read  as  follows: 

Authority:  44  U.S.C.  2104(a);  ExecuUve 
Order  123356  of  April  2, 1982  (3  CFR  1982 
Comp.,  p.  166). 

§1260.2    [Radaatgnatad  from  12S4.42] 

33.  Section  1260.2  is  redesignated 
from  §  1254.42  of  this  chapter. 

Dated:  October  14, 1993. 
Trudy  Huakamp  Prtaraon. 
Acting  Archivist  of  the  United  States. 
(FR  Doc.  93-25682  Filed  10-21-93;  6:45  am] 
MUJNQ  coo€  7tia-ei-w 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 
[FRL-4793-2] 

Propoaed  Consent  Decree; 
Specifications  for  Deposit  Control 
Additives 

AGENCY:  Environmental  Protection 
Agency. 

ACTKM:  Notice  of  proposed  consent 
decree;  request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act,  notice  is 
hereby  given  of  a  proposed  consent 
decree  conditionally  entered  into  by  the 
United  States  Environmental  Protection 
Agency  C'EPA")  on  September  30,  1993. 
in  litigation  concerning  the  deadline  for 
promulgating  specifications  for  gasoline 
additives  to  prevent  the  accumulation  of 
deposits  in  engines  and  fuel  supply 
systems.  For  a  period  of  thirty  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  proposed 
consent  decree  from  persons  who  were 
not  named  as  parties  to  the  litigation  in 
question.  EPA  or  the  Department  of 
Justice  is  authorized  under  section 
113(g)  to  withdraw  its  consent  to  the 
proposed  consent  decree  if  appropriate 
in  hght  of  the  public  comments. 
DATES:  Written  comments  on  the 
proposed  consent  decree  must  be 
received  by  November  22. 1993. 
ADDRESSES:  Written  comments  should 
be  sent,  preferably  in  triplicate,  to 
Jonathan  S.  Martel.  Air  and  Radiation 
Division  Mail  Code  (2344),  Office  of 
General  Counsel,  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW.. 
Washington.  EX:  20460.  (202)  260-7699. 
Copies  of  the  proposed  consent  decree 
are  available  from  Shermanita  Isler- 
Simmons,  Air  and  Radiation  Division 
(2344),  Office  of  General  Counsel.  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW..  Washington,  DC  20460. 
(202)  260-7606.  A  copy  of  the  proposed 
consent  decree  has  been  lodged  with  the 
Clerk  of  the  United  States  District  Court 
for  the  District  of  Oregon. 
FOR  FURTHER  INFORMATICM  CONTACT: 
Mr.  Jeff  Herzog  (313)  668-4227  at  U.S. 
Environmental  Protection  Agency, 
Office  of  Mobile  Sources. 
8UPf>l£MENTARY  INFORMATION:  Section 
211(1)  of  the  Clean  Air  Act  provides  that 
the  Administrator  of  the  EPA  is  to 
promtSgate  a  rule,  not  later  than 
November  15. 1992,  establishing 
specifications  for  gasoline  additives  to 
prevent  the  accumulation  of  deposits  in 
engines  or  fuel  supply  systems.  In 
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Oregon  Natural  Resources  Council.  Inc. 
V.  Broivner,  Qv.  No.  93-79-AS  (D.  Ore.). 
plaintiffs  seek  an  order  compelling  the 
Administrator  to  promulgate  a  rule 
establishing  such  specifications.  EPA 
and  the  plaintiffs  have  entered  into  a 
conditional  consent  decree  providing 
that  the  Administrator  will  sign  a  notice 
to  be  published  in  the  Federal  Register 
proposing  a  conditional  consent  decree 
providing  that  the  Administrator  will 
sign  a  notice  to  be  published  in  the 
Federal  Register  proposing  a  rule 
establishing  such  specifications  no  later 
than  November  22, 1993.  and  will  sign 
a  notice  of  final  action  with  respect  to 
such  proposal  no  later  than  October  15, 
1994. 

Section  113(g)  of  the  Clean  Air  Act 
(42  U.S.C.  7413(g))  requires,  with 
exceptions  not  pertinent  here,  that  EPA 
publish  notice  of  a  proposed  consent 
decree  in  the  Federal  Register  and 
provide  a  reasonable  opportunity  for 
public  comment.  EPA  or  the  Department 
of  Justice  may  withhold  consent  to  the 
proposed  consent  decree  if  the 
comments  disclose  facts  or 
circumstances  that  indicate  that  such 
consent  is  inappropriate,  improper, 
inadequate  or  inconsistent  with  the 
requirements  of  the  Clean  Air  Act. 

Dated:  October  13. 1993. 
Gerald  H.  Yunada. 

Acting  General  Counsel. 

IFR  Doc.  93-26158  Filed  10-21-93;  8:45  ami 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

48  CFR  Parts  837  and  852 
RIM-2900-AQ67 

VA  Acquiaition  Regulation:  Sarvica 
Contracting 

AGENCY:  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  the 
VA  Acquisition  Regulation  (VAAR)  to 
implement  a  class  deviation  from 
Federal  Acquisition  Regulation  (FAR), 
Pohcy.  and  FAR  Clause. 
Indemnification  and  Medical  Liability 
Insurance.  In  addition  to  waiving  the 
requirement  at  the  FAR,  a  deviated 
clause  is  proposed  to  be  added  for 
nonpersonal  health  care  service 
contracts.  A  prescription  is  also 
proposed  to  be  added  to  instruct  VA 
contracting  officers  when  to  insert  the 
clause. 

DATES:  Comments  must  be  received  by 
December  20. 1993.  All  comments 


received  will  be  available  for  public 
inspection  until  December  31, 1993. 
This  amendment  is  proposed  to  be 
effective  on  the  date  of  publication  of 
the  final  rule. 

ADDRESSES:  Comments  should  be  sent  to 
the  Secretary  of  Veterans  Affairs  (271A). 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue.  N\V.,  Washington  DC 
20420.  All  written  comments  received 
v^U  be  available  for  public  inspection 
only  in  the  Veterans  Service  Unit,  Room 
170  of  the  above  address,  between  the 
hours  of  8  a.m.  and  4:30  p.m..  Monday 
through  Friday  (except  holidays)  until 
December  31. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Viverelte,  Acquisition  Policy 
Division  (95A).  Office  of  Acquisition 
and  Materiel  Management,  Ciepartment 
of  Veterans  Affairs,  810  Vermont 
Avenue,  NW..  Washington  DC  20420, 
(202) 233-5001. 

8UPPt.EMENTARY  INFORMATION: 

I.  Background 

FAR  Section  37.401  and  FAR  Clause 
52.237-7  include  indemnification 
requirements  that  contractors  providing 
nonpersonal  health  care  services  to  VA 
are  unable  to  comply  with  due  to 
conflict  with  state  statutes  or  excessive 
cost.  To  facilitate  execution  of 
nonpersonal  health  care  service 
contracts,  more  than  100  individual 
deviations  waiving  FAR  requirements 
have  been  executed.  To  relieve  VA 
contracting  officers  from  requesting 
individual  deviations,  the  Deputy 
Secretary  of  Veterans  Affairs  approved  a 
class  deviation  from  portions  of  FAR 
section  37.401  and  FAR  Clause  52.237- 
7.  Specifically,  the  Deputy  Secretary 
waived  paragraph  (c)  of  FAR  section 
37.401.  The  Deputy  Secretary  also 
waived  the  indemnification,  insurance, 
and  extended  reporting  endorsement 
requirements  contained  in  paragraphs 
(a),  (b),  and  (c)  of  FAR  Clause  52.237- 
7.  To  implement  this  deviation,  a 
prescription  is  proposed  to  be  added  at 
VAAR  section  837.403  to  instruct  VA 
contracting  officers  when  to  insert  the 
deviated  clause.  The  deviated  clause  is 
also  proposed  to  be  added  to  VAAR  part 
852,  Solicitation  Provisions  and 
Contract  Clauses. 

n.  Regulatory  Flexibility  Act  (RFA) 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601(2). 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  VA  Acquisition 


Regulation  subpart  will  also  be 
considered  in  accordance  with  section 
eiOof  the  Act. 

ni.  Paperwork  Reduction  Act 

This  amendment  does  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  the  public  which 
require  the  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501.  et  seq. 

List  of  Subjects  in  48  CFR  Parts  837  and 
852 

Government  procurement. 

Approved:  October  5. 1993. 
Jesse  BroMm, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble.  48  CFR  parts  837  and  852  are 
amended  as  set  forth  below: 

1.  The  authority  citation  for  part  837 
is  revised  to  read  as  follows: 

Authority:  38  U.S.C  501  and  40  U.S.C 
486(c). 

PART  837— SERVICE  CONTRACTING 

2.  Subpart  837.4.  section  837.403  is 
added  to  read  as  follows: 

Subpart  837.4— Nonperaonai  Health 
Care  Sarvlcea 

837.403    Contract  Clause 

The  contracting  officer  shall  insert  the 
clause  at  852.237-7.  Indenmification 
and  Medical  Liability  Insurance 
(Deviation),  in  solicitations  and 
contracts  for  nonpersonal  health  care 
services.  The  contracting  officer  may 
include  the  clause  in  bilateral  purchase 
orders  for  nonpersonal  health  care 
services  awarded  under  the  procedures 
in  FAR  part  13  and  VAAR  part  813. 

PART  852-SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 


Sut>part  852.2— (Amended] 

3.  The  authority  citation  for  part  852 
continues  to  read  as  follows: 

Authority:  38  U.S.C  501  and  40  U.S.C 
486(c). 

4.  Section  852.237-7  is  added  to  read 
as  follows: 

852.237-7    Indemnification  and 
Medical  Liability  Insurance  (Deviation) 

As  prescribed  in  837.403,  insert  the 
following  clause: 

Indemnification  and  Medical  Liability 
Iiisuraace  (Oct  1993) 

(a)  It  is  expressly  agreed  and  understood 
that  this  Is  a  nonpersonal  services  contract, 
as  defined  In  Federal  Acquisition  Regulation 
(FAR)  37.101,  under  which  the  professional 
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services  rendered  by  the  Contractor  or  its 
health  care  providers  are  rendered  in  its 
capacity  as  an  independent  contractor.  The 
Government  may  evaluate  the  quality  of 
professional  and  administrative  services 
provided,  but  retains  no  control  over 
professional  aspects  of  the  services  rendered, 
including  by  example,  the  Contractor's  or  its 
health  care  providers'  professional  medical 
judgment,  diagnosis,  or  specific  medical 
treatments.  The  Contractor  and  its  health  care 
providers  shall  be  liable  for  their  liability 
producing  acts  or  omissions.  The  Contractor 
shall  maintain  or  require  all  health  care 
providers  performing  under  this  contract  to 
maintain,  during  the  term  of  this  contract, 
professional  liability  insurance  issued  by  a 
resptonsible  insurance  carrier  of  not  less  than 
the  following  amount(s)  per  specialty  per 

occurrence: *.  However,  if  the 

Contractor  is  an  entity  or  subdivision  of  a 
state  that  either  provides  for  self-insurance  or 
limits  the  liability  or  the  amoimt  of  insurance 
purchased  by  State  entities,  then  the 
insurance  requirement  of  this  contract  shall 
be  fulfilled  by  incorporating  the  provisions  of 
the  applicable  State  law. 

(b)  An  apparently  successful  offeror,  upon 
request  by  the  Contracting  Officer,  shall 
furnish  prior  to  contract  award  evidence  of 
the  insurability  of  the  offeror  and/or  of  all 
health  care  providers  who  will  perform 
under  this  contract.  The  submission  shall 
provide  evidence  of  insurability  concerning 
the  medical  liability  insurance  required  by 
paragraph  (a)  of  this  clause  or  the  provisions 
of  state  law  as  to  self-insurance,  or 
limitations  on  liability  or  insurance. 

(c)  The  Contractor  shall,  prior  to 
commencement  of  services  under  this 
contract,  provide  to  the  Contracting  Officer 
Certificates  of  Insurance  or  insurance  policies 
evidencing  the  required  insurance  coverage 
and  an  endorsement  stating  that  any 
cancellation  or  material  change  adversely 
affecting  the  Government's  interest  shall  not 
be  elective  until  30  days  after  the  insurer  or 
the  Contractor  gives  written  notice  to  the 
Contracting  Officer.  Certificates  or  pKsIicies 
shall  be  provided  for  the  Contractor  and/or 
for  each  health  care  provider  who  will 
perform  under  this  contract. 

(d)  The  Contractor  shall  notify  the 
Contractijig  Officer  if  it,  or  any  of  the  health 
care  providers  performing  under  this 
contract,  change  insurance  providers  during 
the  performance  period  of  this  contract  The 
notification  shall  provide  evidence  that  the 
Contractor  and/or  health  care  providers  will 
meet  all  the  requirements  of  this  clause, 
including  those  concerning  liability 
insurance  and  endorsements.  These 
requirements  may  be  met  either  under  the 
new  policy,  or  a  combination  of  old  and  new 
policies,  if  applicable. 

(e)  The  Contractor  shall  insert  the 
substance  of  this  clause,  including  this 
paragraph  (e),  in  all  subcontracts  for  health 
care  services  under  this  contract.  The 
Contractor  shall  be  responsible  for 


*  Contracting  Officer  insert  the  dollar  value(s)  of 
standard  coverage<s)  prevailing  within  the  local 
community  as  to  the  specific  tosdical  specialty,  or 
spedaltiet,  concerned,  or  such  higher  amount  as 
the  Contracting  Officer  deems  necewary  to  protect 
the  Govammant's  interests. 


compliance  by  any  subcontractor  or  lower 
tier  subcontractor  with  the  provisions  set 
forth  in  paragraph  (a)  of  this  clause. 
(End  of  clause) 

[FR  Doc.  93-25978  Filed  10-21-93;  8:45  am] 
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DEPARTMErfT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

SOCFRPartlT 
RIN  101S-AB94 

Endangered  artd  Threatened  Wildlife 
and  Planta;  Notice  of  Extension  of 
Public  Comment  Period  on  Proposed 
Endangered  Statue  for  Kootenai  River 
Population  of  the  White  Sturgeon 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  notice  of 

extension  of  public  conunent  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service),  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  gives  notice  that  the 
comment  period  on  the  proposed 
endangered  status  for  the  Kootenai  River 

!>opulation  of  the  white  stiu^eon 
Acipenser  transmontanus)  is  extended. 
This  fish  is  foxmd  in  the  Kootenai  River 
in  Idaho,  Montana,  and  British 
Colimibia,  Canada.  The  Service  is 
extending  the  comment  period  to 
provide  the  public  with  more  time  in 
which  to  submit  comments.  The 
proposed  rule,  which  stated  the 
deadline  for  public  comment  was 
November  4, 1993,  was  published  in  the 
Federal  Register  on  July  7, 1993  (58  FR 
36379). 

DATES:  The  comment  period  on  the 
proposal  is  extended  imtil  November 
19,  1993.  Any  comments  received  after 
the  closing  date  may  not  be  considered 
in  the  final  decision  on  this  proposal. 
ADDRESSES:.  Written  comments  and 
materials  concerning  this  proposal 
should  be  sent  to  the  Field  Supervisor, 
Boise  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  4696  Overland  Road, 
room  576,  Boise,  Idaho,  83705. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  WFORMATION  CONTACT: 
Charles  H.  Lobdell,  Field  Supervisor,  at 
the  above  address  or  (208)  334-1931. 

SUPPLEMENTARY  MFORMATION: 

Background 

The  Kootenai  River  population  of  the 
white  sturgeon  [Acipenser 


transmontanus)  ia  restricted  to 
approximately  270  kilometers  (168 
miles)  of  the  Kootenai  River,  in  Idaho, 
Montana,  and  British  Columbia,  Canada, 
primarily  upstream  from  Cora  Linn  Dam 
at  the  outflow  Kootenay  Lake,  British 
Colimibia.  A  natural  barrier  at 
Bonnington  Falls  downstream  of 
Kootenay  Lake  has  isolated  the  Kootenai 
River  Sturgeon  from  other  white 
sturgeon  populations  in  the  Columbia 
River  basin.  The  free-flowing  river 
habitat  for  this  fish  has  been  adversely 
affected  from  development  in  the 
Kootenai  River  basin.  Construction  of 
Libby  Dam  for  hydropower  and  flood 
control  has  reduced  river  flows  critical 
to  successful  reproduction  during  the 
May  to  July  sturgeon  spawning  season, 
and  reduces  the  availability  of  nutrients 
in  the  river  system.  The  Kootenai  River 
population  of  white  sturgeon  declined 
to  an  estimated  880  individuals,  with 
approximately  80  percent  of  the 
stiirgeon  over  20  years  old.  In  addition 
to  the  lack  of  recruitment  of  juveniles 
into  the  population,  this  fish  is 
threatened  by  disease  and  poor  water 
quality. 

On  July  7, 1993,  the  Service  proposed 
to  list  the  Kootenai  River  population  of 
the  white  sturgeon  as  an  endangered 
species,  without  critical  habitat, 
pursuant  to  the  Endangered  Species  Act 
of  1973  (Act)  (58  FR  36379).  The  public 
comment  period  originally  closed  on 
November  4, 1993;  however,  the  Service 
is  extending  the  comment  period  to 
provide  the  public  with  more 
opportunities  to  comment.  Comments 
must  be  submitted  to  the  Field 
Supervisor,  Boise  Field  Office  (see 
ADDRESSES  section),  by  November  19. 
1993. 

Author 

The  primary  author  of  this  notice  is 
Monica  Tomosy,  U.S.  Fish  and  Wildhfe 
Service,  Portland  Regional  Office,  911 
N.E.  11th  Avenue,  Portland,  Oregon 
97232  (telephone  503/231-6131). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C  1361- 
1407;  16  use.  1531-1544;  16  U.S.C.  4201- 
4245;  Pub.  L  99-625, 100  SUt  3500.  unless 
otherwise  noted). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 
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Dated:  October  18. 1993. 
WUliam  E.  Maitin. 

Acting  Regional  Director,  Fish  and  Wildlife 
Service,  Portland,  Cfregon. 
(FR  Doc.  93-26016  Filed  10-21-93;  8:45  am) 
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Notices 


Foderal  Ragister 

Vol.  58.  No.  203 
Friday.  October  22.  1993 


This  SMtion  o(  th«  FEDERAL  REGISTER 
contains  documents  olhsr  than  rules  or 
proposed  rules  that  are  applicable  to  the 

public.  Notices  ot  hearings  arxj  Investlgatior^s, 
convnittee  meetings,  agency  decisions  and 
ruNngs,  delegations  of  authority,  fllir>g  o( 
petitions  and  applications  and  agervry 
statements  of  orgar>izat>on  and  functions  are 
examples  of  documents  appearir^g  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Advisory  CoutKll  Meetings;  Ailegheny 
Wild  end  Scenic  River.  Allegheny 
National  Forest,  Pennsylvania 

AQCNCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  Southern  Advisory 
Council  for  the  Allegheny  National  Wild 
and  Scenic  River  will  meet  at  7  p.m., 
Tuesday,  November  16,  1993  at  the 
Franklin  Public  Library,  Franklin,  PA. 
The  Council  will  continue  to  discuss 
recommendations  for  meeting  draft 
Management  Goals  for  the  river  between 
Franklin  and  Emlenton. 

The  Northern  Advisory  Council  will 
meet  at  7  p.m.,  Wednesday,  November 
17, 1993,  at  the  Tidioute  Towers, 
Tidioute.  PA.  The  Northern  Council  will 
discuss  recommendations  for  meeting 
draft  Management  Goals  for  the  river 
corridor  between  Kinzua  Dam  and  Oil 
City. 

Meetings  are  opwn  to  the  public.  A 
sign  language  interpreter  will  be 
provided  if  requested  by  November  5, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lionel  Lemery,  Wild  and  Scenic  River 
Coordinator,  Allegheny  National  Forest, 
222  Liberty  Street,  Warren, 
Pennsylvania  16365,  814/723-5150  or 
814/726-2710  (TTY). 

Dated:  October  18, 1993. 
Lionel  A.  Lemery, 

Wild  and  Scenic  River  Coordinator. 

[PR  Doc.  93-26015  Filed  10-21-93;  8:45  am] 
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Packers  and  Stockyards 
Administration 

Proposed  Posting  of  Stockyards 

The  Packers  and  Stockyards 
Administration,  United  States 


Department  of  Agriculture,  has 
information  that  the  livestock  markets 
named  Iwlow  are  stockyards  as  defined 
in  section  302  of  the  Packers  and 
Stockyards  Act  (7  U.S.Q  202),  and 
should  be  made  subject  to  the 
provisions  of  the  Packers  and 
Stockyards  Act.  1921,  as  amended  (7 
U.S.C.  181  et  seq). 

NC-165 
Tri  County  Marketing,  Beulaville,  North 
Carolina 
NC-166 
Mountain  Livestock  Auction,  Murphy. 
North  Carolina 
OK-210 

Winter  Livestock.  Ina.  Enid.  Oklahoma 
TN-191 
Sonierville  Livestock  Sales,  Inc., 
Somerville,  Tennessee 
TX-342 
Hills  Prairie  Livestock  Auction.  Ca, 
Bastrop,  Texas 

Pursuant  to  the  authority  under 
section  302  of  the  Packers  and 
Stockyards  Act,  notice  is  hereby  given 
that  it  is  proposed  to  designate  the 
stockyards  named  above  as  posted 
stockyards  subject  to  the  provisions  of 
said  Act. 

Any  person  who  wishes  to  submit 
written  data,  views  or  arguments 
concerning  the  proposed  designation 
may  do  so  by  filing  them  with  the 
Director,  Livestock  Marketing  Division. 
Packers  and  Stockyards  Administration. 
Room  3408  South  Building.  U.S. 
Department  of  Agriculture,  Washington, 
DC.  20250 by  November  1, 1993.  All 
written  submissions  made  pursuant  to 
this  notice  will  be  made  available  for 
public  inspection  in  the  office  of  the 
Director  of  the  Livestock  Marketing 
Division  during  normal  business  hours. 

Done  at  Washington,  DC  this  18th  day  of 
October  1993. 

Harold  W.  Davia, 

Director,  Livestock  Marketing  Division. 

(FR  Doc.  93-26068  Filed  10-21-93;  8:45  am| 
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Posting  of  Stockyards 

Pursuant  to  the  authority  provided 
under  Section  302  of  the  Packers  and 
Stockyards  Act  (7  U.S.C.  202),  it  was 
ascertained  that  the  livestock  markets 
named  below  are  stockyards  as  defined 
by  section  302(a).  Notice  was  given  to 
the  stockyard  owners  and  to  the  public 
as  required  by  section  302(b),  by  posting 
notices  at  the  stockyards  on  the  dates 


specified  below,  that  the  stockyards  are 
subject  to  the  provisioos  of  the  Packers 
and  Stockyards  Act.  1921,  as  amended 
(7  U.S.C.  181  et  seq). 


Faculty  No.,  nmm,  wid 
location  of  stocfcywd 

Date  of  posting 

TN-190    HBarM 
Horse  AucSon,  A»>- 
•ns,  Tenrtessas. 

September  13. 
1993. 

TX-341     Decatur  Live- 
stock Market.  Inc.. 
(Decatur.  Texas. 

June  14,  1983. 

VA-160    Abingdon 
Stockyard  Exchange. 
Inc.,  Abingdon,  Vlr- 
gwa. 

September  21. 
1993. 

Done  at  Washington,  D.Q  this  18th  day  of 
October  1993. 

Harold  W.  Davis, 

Director  Livestock  Marketing  Division  Packers 

and  Stockyards  Administration. 

IFR  Doc.  93-26069  Filed  10-21-93;  8:45  am) 
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COMMISSION  OF  RNE  ARTS 

Meeting 

The  Commission  of  Fine  Arts' 
meeting  scheduled  for  21  October  1993 
has  been  cancelled.  The  next  meeting  is 
scheduled  for  18  November  1993  at  10 
a.m.  in  the  Commission's  offices  in  the 
Pension  Building,  suite  312,  ^idiciary 
Square,  441  F  Street  NW.,  Washington, 
DC  20001  to  discuss  various  projects 
affecting  the  appearance  of  Washington, 
DC,  including  buildings,  memorials, 
parks,  etc.;  also  matters  of  design 
referred  by  other  agencies  of  the 
government. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington,  DC  15  October  1993. 
Charles  H.  Atherton, 
Secretary. 
[FR  Doc.  93-25974  Filed  10-21-93;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
Intamatlonal  Trad*  Administration 

(A-68a-S03] 

64K  Dynamic  Random  Accass  Mamory 
Componanta  From  Japan  RavocatJon 
of  Antidumping  Duty  Ordar 

AOENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  revocation  of 
antidiimping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  revoking  the  antidumping  duty  order 
on  64K  dynamic  random  access  memory 
components  from  Japan  because  it  is  no 
longer  of  any  interest  to  domestic 
interested  parties. 
EFFECTIVE  DATE:  October  22,  1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Tom  Futtner,  Office  of  Antidumping 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230, 
telephone  (202)  482-5253. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  18. 1993.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Ra^er  (58  FK  33619)  its 
intent  to  revoke  the  antidumping  duty 
order  on  64K  dynamic  random  access 
memory  components  from  Japan  (51  FR 
21781,  June  16, 1986). 

Additionally,  as  required  by  19  CFR 
353.25(d)(4)(ii),  the  Department  served 
written  notice  of  its  intent  to  revoke  this 
duty  order  to  each  domestic  interested 
party  on  the  service  list.  Domestic 
interested  parties  who  might  object  to 
the  revocation  were  provided  the 
opportunity  to  submit  their  comments 
not  later  than  thirty  days  from  the  date 
of  publication. 

Scope  of  the  Order 

The  merchandise  covered  by  the  order 
is  64K  dynamic  random  access  memory 
components  from  Japan.  This 
merchandise  is  cun^ntly  classiflable 
under  Harmonized  Tariff  Schedules 
(HTS)  item  numbers  8542.11.00.22  and 
8542.11.00.32.  The  HTS  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  Department  may  revoke  an 
antidumping  duty  order  if  the  Secretary 
concludes  that  the  duty  order  is  no 
longer  of  any  interest  to  interested 
parties.  We  conclude  that  there  is  no 
interest  in  an  antidumping  duty  order 
when  no  interested  party  has  requested 
an  administrative  review  for  five 


consecutive  review  periods  and  when 
no  domestic  interested  party  objects  to 
revocation. 

In  this  case  we  have  received  no 
request  for  review  for  five  consecutive 
review  periods.  Furthermore,  no 
domestic  interested  party  has  expressed 
opposition  to  revocation.  Based  on  these 
facts,  we  have  concluded  that  the 
antidumping  duty  order  covering  64K 
dynamic  random  access  memory 
components  from  Japan  is  no  longer  of 
any  interest  to  interested  parties. 
Accordingly,  we  are  revoking  this 
antidumping  duty  order  in  accordance 
with  19  CFR  353.25(d)(4){iii). 

This  revocation  applies  to  all 
unUquidated  entries  of  64K  dynamic 
random  access  memory  components 
from  Japan  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
June  1. 1993.  Entries  made  during  the 
period  June  1. 1992  through  May  31, 
1993.  will  be  subject  to  automatic 
assessment  in  accordance  with  19  CFR 
353.22(e).  The  Department  will  instruct 
the  Customs  Service  to  proceed  with 
liquidation  of  all  imliquidated  entries  of 
this  merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  June  1.  1993,  without  regard  to 
antidumping  duties,  and  to  refund  any 
estimated  antidumping  duties  collected 
vdth  respect  to  those  entries. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d). 

Dated;  October  6. 1993. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

IFR  Doc  93-26085  Filed  10-21-93;  8:45  am] 
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[C-301-401,  C-54»~401.  C-333-402.  and  C- 
542-401] 

Cartain  Taxtiia  Mlit  Products  From 
Colombia  and  Thailand  and  Cartain 
Taxtiia  Mill  Products  and  Apparai  From 
Paru  and  Sri  Lanica;  Final  Court 
Daclalon  and  Rainstatamant  of 
Agraamants  Suaparxling  tha 
Countervailing  Duty  Investigatlona  and 
Rainstatamant  of  Countarvailing  Duty 
Ordara 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  court  decision 
and  reinstatement  of  agreements 
suspending  the  countervailing  duty 
investigation  and  reinstatement  of 
countervailing  duty  orders. 

SUMMARY:  On  October  12. 1993,  the 
United  States  Court  of  Appeals  for  the 
Federal  Circuit  (CAFC)  affirmed  the 


decision  of  the  Court  of  International 
Trade  (dT)  that  an  interested  party 
timely  objected  to  the  Department  of 
Commerce's  (the  Department)  Notice  of 
Intent  to  Terminate  the  suspended 
countervailing  duty  investigations  in 
Certain  Textile  Mill  Products  from 
Colombia  and  Certain  Textile  Mill 
Products  from  Thailand,  reversed  the 
CTT's  finding  that  an  interested  party 
timely  objected  to  the  Department's 
Notice  of  Intent  to  Terminate  the 
suspended  countervailing  duty 
investigation  regarding  Certain  Apparel 
from  Colombia,  and  affirmed  the  OT's 
denial  of  the  motions  of  Sri  Lanka  and 
Peru  to  intervene  in  the  litigation  after 
the  judgment  of  the  CTT.  Belton 
Industries.  Inc.  v.  United  States,  et  al., 
CAFC  Nos.  92-1419.  92-1451.  and 
Belton  Industries,  Inc.  v.  United  Statei, 
et  ai,  CAFC  Nos.  92-1452,  92-1483.  As 
a  result,  the  Department  must  reinstate 
the  agreements  suspending  the 
countervailing  duty  investigations 
regarding  Certain  Textile  Mill  Products 
bom  Colombia,  and  Certain  Textile  Mill 
Products  from  Thailand,  and  reinstate 
the  countervailing  duty  orders  on 
Certain  Textile  Mill  Products  and 
Apparel  from  Peru,  and  Certain  Textile 
Mill  Products  and  Apparel  from  Sri 
Lanka. 

FOR  FURTHER  INFORMATION  CONTACT:  Will 
Sjoberg,  Joo  Kaesshaofer,  Linda  Pasden 
(for  suspension  agreements).  Office  of 
Agreements  Compliance,  telephone 
(202)  482-3793,  and  James  Doyle  or 
Kelly  Parkhill  (for  countervailing  duty 
orders),  Office  of  Countervailing 
Comphance.  telephone  (202)  482-2786, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230. 

SUPPt-EMENTARY  INFORMATION: 

Background 

On  August  13,  1990.  the  Department 
revoked  the  countervailing  duty  orders 
concerning  Certain  Textile  Mill 
Products  and  Apparel  from  Peru  and  Sri 
Lanka  (55  FR  32940-42).  On  that  same 
date,  the  Department  terminated  the 
suspended  countervailing  duty 
investigation  on  Certain  'Textile  Mill 
Products  and  Apparel  from  Colombia 
(55  FR  32940).  On  November  3,  1990, 
the  Department  terminated  in  part  the 
suspended  countervailing  duty 
investigation  on  Certain  'Textile  Mill 
Products  from  Thailand  (55  FR  48885). 

Subsequent  to  publication  of  the 
Department's  revocations  and 
terminations,  ten  domestic  producers  of 
textile  products  and  the  American 
Textile  Manufacturing  Institute  (ATMI) 
filed  a  lawsuit  with  the  CIT  challenging 
the  Department's  revocations  and 
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terminations.  On  March  24. 1992,  the 
QT  issued  a  decision  (Belton  Industries. 
Inc.  V.  Unites  States.  OT  Slip  Op.  92- 
39)  and  on  May  7. 1992.  issued  its 
judgment  in  the  matter,  directing  the 
Department  to  rescind  the  terminations 
ana  revocations  in  the  textile  and 
apparel  cases  and  reinstate  the  related 
suspended  investigations  and 
countervailing  duty  orders. 

In  its  decision  in  The  Timken 
Company  V.  United  States.  893  F.2d  337 
(Fed.  Cir.  1990),  the  CAFC  held  that  the 
Department  must  publish  notice  of  final 
decision  of  the  CTT  or  the  CAFC  which 
is  not  in  harmony  with  the  Department's 
determination.  The  CAFC  also  held  in 
Timken  that  in  such  a  case  the 
Department  must  suspend  liquidation 
until  there  is  a  "conclusive"  decision  in 
the  action.  Therefore,  on  May  18, 1992. 
the  Department  directed  the  United 
States  Customs  Service  to  suspend 
liquidation  of  entries  of  the  subject 
merchandise  in  Certain  Textile  Mill 
Products  and  Apparel  from  Peru  and  Sri 
Lanka  at  zero  percent  pending  the 
expiration  of  tlie  period  to  appeal  the 
CTT's  order  of  May  7. 1992.  or  pending 
a  final  decision  of  the  CAFC  if  that  order 
were  appealed.  See  57  FR  21960  (May 
26, 1992).  Because  entries  of  the  subject 
merchandise  were  not  suspended 
previously  under  the  suspended 
countervailing  duty  investigations 
involving  Certain  Textile  Mill  Products 
from  Thailand  and  Certain  Textile  Mill 
Products  and  Apparel  from  Colombia, 
the  Department  did  not  order  Customs 
to  suspend  liquidation  in  those  matters. 

Prior  to  the  expiration  of  the  app>eal 
period,  the  United  States,  Thailand,  and 
Colombia  filed  notices  of  appeal  of  the 
CTT's  decision  and  order  in  the  Belton 
litigation  to  the  CAFC.  However,  on 
October  30, 1992,  the  CAFC  granted  the 
United  States'  motion  to  dismi^  its 
action,  thus  changing  the  UniteH  States 
from  an  appellant  in  the  Belton  appeals 
to  an  appellee.  Additionally.  Peru  and 
Sri  Lanka  appealed  the  CTT's  separate 
denial  of  their  motions  to  Intervene 
post-judgment  in  the  litigation  to  the 
CAFC.  See  Belton  Industries.  Inc.  v. 
United  States.  CTT  Slip  Op.  92-102  (July 
7, 1992). 

On  October  12, 1993,  the  CAFC  issued 
its  judgement  afHrming  the  decision  of 
the  CTT  that  an  interested  party  timely 
objected  to  the  Department's  Notice  of 
Intent  to  Terminate  the  suspended 
countervailing  duty  Investigations  in 
Certain  Textile  Mill  Products  from 
Colombia  and  Certain  Textile  Mill 
Products  from  "Thailand;  reversing  the 
CTT's  finding  that  an  interested  party 
timely  objected  to  the  Department's 
Notice  of  Intent  to  Terminate  the 
suspended  countervailing  duty 


investigation  regarding  Certain  Apparel 
from  Colombia;  and  affirming  the  CTT's 
denial  of  the  motions  of  Sri  Lanka  and 
Peru  to  intervene  in  the  litigation  after 
the  judgment  of  the  CTT.  Belton 
Industries.  Inc.  v.  United  States,  et  al., 
CAFC  Nos.  92-1419  and  -1451,  and 
Belton  Industries.  Inc.  v.  United  States, 
et  al..  CAFC  Nos.  92-1452,  -1483. 

Because  the  CAFC  affirmed  the  CTT's 
order  to  reinstate  the  suspended 
countervailing  duty  investigations  in 
Certain  Textile  Mill  Products  from 
Colombia  and  Certain  Textile  Mill 
Products  from  Thailand,  the  Department 
is  reinstating  these  agreements.  The 
anniversary  month  for  these  two 
suspension  agreements  continues  to  be 
March.  • 

Additionally,  because  the  CAFC 
affirmed  the  CTT's  order  to  reinstate  the 
countervailing  duty  orders  on  Certain 
Textile  Mill  Products  and  Apparel  from 
Peru  and  Sri  Lanka,  the  Department 
hereby  reinstates  these  orders,  effective 
May  18, 1992.  The  Department  will 
instruct  Customs  to  continue  to  suspend 
liquidation  of  entries  of  the  subject 
merchandise.  In  accordance  with  the 
countervailing  duty  orders  published  at 
50  FR  9871  (Peru)  and  50  FR  9826  (Sri 
Lanka),  the  Department  is  directing  the 
U.S.  Customs  Service  to  require  a  cash 
deposit  in  the  amount  of  2.88  percent  ad 
valorem  for  certain  textile  mill  products 
and  zero  percent  ad  valorem  for  certain 
apparel,  the  last  published  deposit  rates 
for  each  entry  of  the  subject 
merchandise  from  Peru,  and  5.00 
percent  ad  valorem  for  textiles  and  3.06 
percent  ad  valorem  for  apparel,  the  last 
published  deposit  rates  for  each  entry  of 
the  subject  merchandise  from  Sri  Lanka, 
which  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  issuance  of  this  notice, 
October  22, 1993.  Merchandise  entered 
between  May  18, 1992,  and  October  22, 
1993,  was  suspended  at  zero  in 
accordance  with  the  Federal  Register 
notice  of  the  CTT  decision.  The 
anniversary  month  for  these  two 
coimtervailing  duty  orders  continues  to 
be  March. 

The  Department  intends  to  publish 
separate  Federal  Register  notices  for 
each  suspension  agreement  and  order 
that  will  contain  the  proposed 
conversion  of  the  scope  of  the  orders 
and  the  suspension  agreements  from  the 
Tariff  Schedxiles  of  the  United  States  to 
the  Harmonized  Tariff  Schedule. 
Interested  parties  will  be  invited  to 
comment  at  that  time. 


Dated:  October  20. 1993. 
Joceph  A.  Spetrini 
Acting  Assistant  Secretary  for  Import 
Administration. 
IFR  Doc.  93-26182  Filed  10-21-93;  8:45  am) 
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National  Oceanic  and  Atmoapheric 
Admlniatratlon  : 

p.D.  072093A]  | 

Groundfiah  of  tha  Gulf  of  Alaaka 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnON:  Approval  of  a  fishery 

management  plan  amendment. 

summary:  NMFS  announces  approval  of 
Amendment  31  to  the  Fishery 
Management  Plan  for  Groundfish  of  tha 
Gulf  of  Alaska  (FMP).  This  amendment 
removes  Atka  mackerel  from  the  "other 
species"  category  and  establishes  Atka 
mackerel  as  a  separate  target  spedes  in 
the  Gulf  of  Alaska  (GOA).  The  action  is 
intended  to  promote  conservation  and 
improve  management  of  Atka  mackerel 
and  "other  species."  and  to  further  the 
goals  and  objectives  of  the  FMP. 
EFFECTIVE  DATE:  October  18.  1993. 
ADDRESSES:  Copies  of  Amendment  31 
and  the  environmental  assessment  (EA) 
prepared  for  the  amendment  are 
available  from  the  North  Pacific  Fishery 
Management  Council.  P.O.  Box  103136, 
Anchorage,  Alaska  99510  (telephone 
907-271-2809). 

FOR  FURTHER  INFORMATKM  CONTACT: 
Jessica  A.  Gharrett,  NMFS.  Alaska 
Region,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  Since 
1988,  Atka  mackerel  has  been  managed 
under  the  FMP  as  a  component  of  the 
"other  species"  category  of  groxmdfish. 
In  recent  years,  target  fishing  for  that 
species  in  the  Western  Regulatory  Area 
has  preempted  fishing  activities  for 
remaining  components  of  "other 
species".  During  1992,  the  Council 
requested  preparation  of  an  FMP 
amendment  that  would  estabUsh  Atka 
mackerel  as  a  separate  target  species  in 
the  GOA.  At  its  June  1993  meeting,  the 
Council  reviewed  the  resultant  EA  and 
approved  Amendment  31  for  review  by 
the  Secretary  of  Commerce  (Secretarj') 
under  section  304(b)  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act). 

A  Notice  of  Availability  of 
Amendment  31,  which  described  the 
proposed  action  and  solicited  comments 
bom  the  public  until  September  20, 
1993.  was  published  in  the  Federal 
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Register  (58  FR  39794.  July  ZB.  1993). 
No  comments  were  received  during  the 
public  comment  period.  After  review 
under  the  Magnuson  Act,  the  Secretary 
determined  that  Amendment  31  is 
consistent  with  the  Magnuson  Act  and 
ether  applicable  laws  and  approved 
Amendment  31  on  October  18, 1993. 

Implementation  of  the  Amendment 

No  regulatory  changes  are  necessary 
to  implement  this  FMP  amendment. 
Total  allowable  catch  for  target  species 
and  the  "other  species"  category  are 
specified  annually  imder  existing 
regulations  at  S  672.20(a)(2). 

Response  to  Comments 

No  written  comments  on  the  proposed 
action  were  received. 

Dated:  October  19. 1993. 
David  S.  CrMtin, 

Acting  Director,  Office  of  Fisheries 
Consavation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  93-25078  Filed  10-21-93;  8:45  am] 
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National  Ocaanic  and  Atmospharic 
Adminiatration 

PD  101593C] 

Mld-AUantlc  Hshary  Managamant 
Council;  Public  Haarlnga 

AGENCY:  Natibnal  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACnON:  Notice  of  public  hearings  and 

request  for  comment. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Couiu:il  will  hold  public 
hearings  to  allow  for  input  on 
Amendment  6  to  the  Fishery 
Management  Plan  for  the  Summer 
Flounder  Fishery  (FMP).  The  purpose  of 
this  amendment  is  to  allow  otter  trawl 
vessels  to  carry  more  than  one  mesh  size 
codend  under  certain  conditions  and  to 
change  the  annual  management  measure 
setting  schedule. 
DATES:  Written  comments  on  the 
proposed  amendment  will  be  accepted 
until  November  30, 1993.  See 
SUPPtEIIENTARY  INFORMATION  for  time 
and  locations  of  hearings. 
ADDRESSES:  Send  comments  to  David  R. 
Keifer,  Executive  Director,  Mid-Atlantic 
Fishery  Management  Coimcil,  room 
2115.  Federal  Building.  300  South  New 
Street,  Dover,  DE  19901. 
FOR  FURTHER  MFORIIATICN  CONTACT:' 
David  R.  Keifiar,  (302-674-2331) 
Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  room 


2115  Federal  Building.  300  South  New 
Street.  Dover,  DE  19901. 
SUPPt.EMENTARY  INFORMATION:  All 
hearings  begin  at  7  p.m.  except  the  New 
York  hearing  and  will  be  tape  recorded 
with  the  tapes  filed  as  the  official 
transcript  of  the  hearing.  The  New  York 
hearing  will  begin  at  7:30  p.m. 

The  scheduled  public  hearings  are  as 
follows: 

1.  November  3. 1993:  Danfords  Inn,  25  East 
Broadway.  Pt  Jefferson,  NfY. 

2.  November  8. 1993:  Holiday  Inn,  290 
Highway  37  East,  Toms  River.  N). 

3.  November  9, 1993:  Days  Inn,  500 
Hathaway  Road.  1-95  and  Route  140.  New 
Bedford.  MA. 

4.  November  10, 1993:  Dutch  Inn,  Great 
Island  Road.  GaUlee.  RI. 

5.  November  10, 1993:  Holiday  Inn,  916 
Carolina  Avenue,  Washington,  NC 
Authority:  16  U.S.C.  1801  et  seq. 
Dated:  October  18, 1993. 

David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 

Conservation  and  Management,  NationaJ 

Marine  Fisheries  Service. 

(FR  Doc.  93-26079  Filed  10-21-93;  8:45  am] 
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Mailna  Mammala 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce 
ACTION:  Application  for  Public  Display 
Permit,  Safari  World  (P533A) 

SUMMARY:  Notice  is  hereby  given  that  an 
applicant  has  applied  in  due  form  for  a 
permit  to  obtain  the  care  and  custody  of 
marine  mammals  as  authorized  by  the 
Marine  Mammal  Protection  Act  of  1972 
(16  U.S.C  1361-1407),  and  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216). 

1.  Applicant:  Safari  World  Co.,  Ltd., 
99  Ramindra  1,  KM.  9.  Minburi  Bankkok 
10510  Thailand. 

2.  Type  of  Permit:  Public  Display. 

3.  Number  and  Name  of  Animals:  Ten 
CaUfomia  sea  lions  [Zalophus 
califomianus)  from  captive  stock. 

The  applicant  requests  authorization 
to  obtain  permanent  custody  of  ten 
California  sea  lions,  five  males  and  five 
females  for  the  purposes  of  public 
display. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries.  NMFS, 


NOAA.  U.S.  Department  of  Commerce. 
Silver  Spring,  MD  20910,  within  30 
days  of  the  publication  of  this  notice. 
Those  individuals  requesting  a  hearing 
should  set  forth  the  specific  reasons 
why  a  hearing  on  this  particular 
application  would  be  appropriate.  The 
holding  of  such  a  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review,  by  appointment,  in  the 
following  offices: 

Permits  Division.  Office  of  Protected 
Resources.  NMFS.  NOAA.  1315  East- 
West  Highway,  room  13130,  Silver 
Spring.  MD  20910  (301/713-2289); 
Director.  Northeast  Region.  NMFS. 
NOAA,  One  Blackburn  Drive, 
Gloucester,  MA  01930  (508/281- 
9200): 
Director,  Southeast  Region,  NMFS, 
NOAA.  9450  Roger  Blvd..  St. 
Petersburg,  FL  33702  (813/893-3141); 
Director,  Southwest  Region,  NMFS. 
NOAA.  501  West  Ocean  Blvd.,  suite 
4200,  Long  Beach,  CA  90802-4213 
(310/980-4016);  and 
Director,  Northwest  Region,  NMFS, 
NOAA,  7600  Sand  Point  Way,  NE., 
BIN  C15700,  Seattle,  WA  98115  (206/ 
526-6150). 

Dated:  October  15, 1993. 
WiUiam  W.  Fox.  Jr.. 

Director,  Office  ofProtecteii  Resources. 
National  Marine  Fisheries  Senice. 

IFR  Doc.  93-26012  Filed  10-21-93;  8:45  am) 
BHJJNQ  COM  3B10-B-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adju«tnf>9nt  of  Import  Umita  for  Cartain 
Cotton  and  Man-Mada  Fibar  Taxtlla 
Products  Producad  or  Manufacturad  In 

Bangladesh 

October  19, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  October  26,  1993. 
FOR  FURTHER  MFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
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embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPtEMENTARY  INFORMATX>N: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
use.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23,  1992).  Also 
see  57  FR  60174,  published  on 
December  18,  1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayw, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  19.  1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  11, 1992,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  ribet,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  Bangladesh  and  exported 
during  the  twelve-month  period  which  began 
on  February  1, 1993  and  extends  through 
January  31. 1994. 

Effective  on  October  26, 1993.  you  are 
directed  to  amend  further  the  directive  dated 
December  11,  1992  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of 
Bangladesh: 


Category 


237  

334  

335  

340A640 
351/651 

634  

635  

641  

647«48 


Adjusted  twefve-month 
limit' 


242,036  dozen. 
106357  dozen. 
178,471  dozen. 
1.964,624  dozen. 
511 .287  dozen. 
372,093  dozen. 
228.438  dozen. 
393.987  dozen. 
856.577  dozen. 


t  The  limit  has  not  t>ean  adjusted  to  account 
for  any  Imports  axpofted  attar  January  31. 
1993. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affoirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
jFR  Doc.  93-26089  Filed  10-21-93;  8:45  am) 

aiLUNO  COOC  MtO-OA-F 


Adiuttment  of  Import  Restraint  Limits 
for  C«1aln  Wool  Textile  ProducU 
Produced  or  Manufactured  in  Bulgaria 

October  18. 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  October  19.  1993. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
(^ota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  MFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limit  for  Category  435  is 
being  increased  for  swing.  The  limit  for 
Category  410  is  being  reduced  to 
account  for  the  swing  being  applied. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23,  1992).  Also 
see  58  FR  15485,  published  on  March 
23. 1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Memorandum  of 
Understanding  dated  March  10, 1993. 
but  are  designed  to  assist  only  in  the 


implementation  of  certain  of  its 

provisions 

Rita  D.  Hayes. 

Chairman.  Committuefor  the  Implementation 
of  Textile  Agreements 

Committee  for  the  Implamantation  of  Textile 
Agi^amnents 

October  18.  1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  18, 1993.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  wool  textile 
products,  produced  or  manufectured  in 
Bulgaria  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 
1993  and  extends  through  December  31, 
1993. 

Effective  on  October  19. 1993,  you  are 
directed  to  adjust  the  limits  for  wool  textile 
products  in  the  following  categories,  as 
provided  under  the  terms  of  the 
Memorandum  of  Understanding  dated  March 
10, 1993  between  the  Governments  of  the 
United  States  and  the  Republic  of  Bulgaria: 


Category 

Twetve-month  limit ' 

410 

435  

661,860  square  me- 
ter*. 
21 ,400  dozen. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afbirs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely. 

Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

IFR  Doc.  93-26092  Filed  10-21-93;  8  45  ami 

BIUJNO  CODE  a610-O»-F 


Adjustment  of  import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fltwr 
Textile  Products  Produced  or 
Manufactured  in  the  Dominican 
Republic 

October  18. 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  October  25.  1993. 
FOR  FURTHER  mFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
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bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFOflMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  hmit  for  Category  448  is 
being  increased  by  application  of  swing, 
reducing  the  limit  for  Categories  342/ 
642  to  account  for  the  increase. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  PR  54976, 
published  on  November  23, 1992).  Also 
see  57  FR  53882,  published  on 
November  13. 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayea, 

Chairman,  Committee  for  the  Implementation 
of  TexiHe  Agreements. 

Committee  for  the  Implementation  of  Textile 
Ay  eeinenf  a 
October  18. 1993! 
Conunissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  6, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  Imports  of  certain  cotton,  wool  and 
man-made  Rber  textile  products,  produced  or 
manubctured  in  the  Dominican  Republic 
and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1993  and 
extends  through  Decejnber  31, 1993. 

Effective  on  October  25, 1993,  you  are 
directed  to  amend  the  directive  dated 
November  6, 1992  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Dominican  Republic: 


Categofy 

Adjusted  twetve-month 
limit' 

342,/642  

420  308  dozen. 

448  

42,130  dozen. 

'The  lunits  have  not  been  adjusted  to 
account  (or  any  Imports  exported  after 
DecatT*ef  31.  1992. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fell  within  the  foreign  affoirs 


exception  to  the  rulemaking  provisions  of  S 
U.S.Q  553(a)(1). 
Sincerely. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

IFR  Doc.  93-26095  Filed  10-21-93;  8:45  am] 

WLUNO  CODE  1S10-OR-F 


Adjuttnwnt  of  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Mada  Fiber 
Taxtlla  Products  Produced  or 
Manufactured  In  Guatemala 

October  18. 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  October  25.  1993. 

FOR  FURTHER  INFORMATION  CO»aACT: 
Nicole  Bivens  Collinson.  International 
Trade  Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limit  for  Categories  340/ 
640  is  being  increased  for  swing  and 
carryforward.  The  limit  for  Category  448 
is  being  reduced  to  account  for  the 
swing  being  applied. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 
published  on  November  23, 1992).  Also 
see  57  FR  59334,  published  on 
December  15. 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 


only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hiyea. 

Chairman,  Committee  for  the  Implementatior 
of  Textile  Agreements. 

Committee  for  the  Implementatioa  of  Textile 

Agreements 

October  18,  1993. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Conunissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  Decemlwr  9, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Guntemala  and  exfKirted 
during  the  twelve-month  period  which  began 
on  January  1, 1993  and  extends  through 
Decem&er  31, 1993. 

Effective  on  October  25, 1993.  you  are 
directed  to  amend  further  the  December  9, 
1992  directive  to  adjust  the  limits  for  the 
following  categories,  as  provided  by  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and 
Guatemala: 


Category 

Adjusted  twelve-month 
Umit 

340/640  

448  

992,268  dozen. 
16,590  dozen. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely. 
Rita  D.  Hayes. 

Chairman,  Committee  for  the'lmplementation 
of  Textile  Agreements. 
(FR  Doc.  93-26093  Tiled  10-21-93;  845  am) 

BHJJNO  CODE  W10-OR-F 


Adiustment  of  an  Import  Limit  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  In  Malaysia 

October  19, 1993. 

AGENCY:  Committee  for  the 

Implementatioil  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

limit. 

EFFECTIVE  DATE:  October  19,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  cf  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  ef  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6712.  For  information  on 
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embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPtaiENTARY  MfORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.$.C  1854). 

TTie  oirrent  limit  for  Categories  331/ 
631  is  being  increased  for  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 
published  on  November  23, 1992).  Also 
see  57  FR  54772,  published  on 
November  20,  1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
their  provisions. 
Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conmittae  for  the  Implementation  of  Textile 
Agreements 

October  19, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  17, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  fiber 
apparel,  produced  or  manufoctured  in 
Malaysia  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 
1993  and  extends  through  December  31, 
1993. 

Effective  on  October  19, 1993,  you  are 
directed  to  increase  the  limit  for  Categories 
331/631  to  1.716,273  dozen  pairs',  as 
provided  under  the  terms  of  the  current 
bilateral  agreement  between  the  Governments 
of  the  United  States  and  Malaysia. 

The  Committee  for  the  Implemuntation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chomnon,  Committee  for  the  ImplementattSn 
of  Textile  Agree  men  ts. 

(FR  Doc.  93-26088  Filed  10-21-93;  8:45  ami 
BiuJNQ  COM  ssie-on-p 


Traneehlpment  Chargea  for  Cartaln 
Cotton  and  Man-Made  Hber  Textile 
Producta  Produced  or  Manufactured  in 
Paidatan 

October  19, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  charging 
illegal  transshipments  to  1993  Umits. 

EFFECTIVE  DATE:  October  19, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 

Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiliss  and 
Apparel,  U.S.  Department  of  Commerce. 
(202) 482-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

Based  on  investigations  conducted  by 
the  Governments  of  the  United  States 
and  Pakistan,  CTTA  has  determined  that 
textile  products  in  Categories  226/313 
and  315  were  transshipped  during  1991 
and  1992  in  circumvention  of  the  U.S.- 
Pakistan Bilateral  Cotton,  Man-Made 
Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textile  Agreement,  effected  by 
exchange  of  notes  dated  May  20, 1987 
and  June  11, 1987,  as  amended  and 
extended.  The  U.S.  Government 
informed  the  Government  of  Pakistan  of 
the  charges  to  be  made  to  the  1993 
quotas.  Accordingly,  in  the  letter 
published  below,  the  Chairman  of  OTA 
directs  the  Commissioner  of  Customs  to 
charge  the  following  amounts  to  the 
1993  quota  levels  for  Categories  226/313 
and  315: 


Category 

Amount  to  be 
charged 

226  

313  

315  

1,144,449  square 

meters. 
2,536,325  sqiiare 

meters. 
1,654,248  square 

meters. 

>  The  limit  haa  not  been  >dfusted  to  account  for 
any  Imports  axported  after  December  31. 1992. 


U.S.  Customs  continues  to  conduct 
other  investigations  of  such 
transshipments  of  textiles  produced  in 
Pakistan  and  exported  to  the  United 
States.  The  charges  resulting  firom  these 
investigations  will  be  published  in  the 
Federal  Register. 

The  U.S.  Government  is  taking  this 
action  pursuant  a  Memorandum  of 
Understanding  dated  August  19, 1993 
between  the  Governments  of  the  United 
States  and  Pakistan  and  the  current 
bilateral  U.S.-Pakistan  bilateral  textile 
agreement,  and  in  conformity  with 


Paragraph  16  of  the  Protocol  of 
Extension  and  Article  8  of  the 
Arrangement  Regarding  International 
Trade  in  Textiles,  done  at  Geneva  on 
December  20, 1973  and  extended  on 
December  14.  1977.  December  22, 1981, 
July  31.  1986,  July  31,  1991  and 
December  9, 1992. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nimibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  57  FR  56904,  published  on 
December  1, 1992. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementatioa  of  Textile 
Agreements 

October  19, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  To  fecilitate 
implementation  of  the  Bilateral  Cotton,  Man- 
Made  Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textile  Agreement,  effected  by 
exchange  of  notes  dated  May  20, 1987  and 
June  11, 1987,  as  amended  and  extended, 
between  the  Governments  of  the  United 
States  and  Pakistan,  I  request  that.  efiiBCtive 
on  October  19, 1993,  you  charge  the 
following  amoimts  to  the  following  categories 
for  1993  (see  directive  dated  Noveml>er  25, 
1992): 


Category 

Amounltobe 
chargmi 

226  

313  

315  

1.144,449  square 

meters. 
2,536.325  square 

meters. 
1,654.248  square 

meters. 

This  letter  will  be  published  in  the  Federal 
Register. 

Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc  93-26091  Filed  10-21-93;  8:45  am] 
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Announcement  of  a  Requeet  for 
Bilateral  Textile  Coneultatione  on 
Certain  Cotton  and  Man-iMade  Hber 
FaiNic  Produced  or  Manufactured  In 
Korea 

October  18, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Notice. 
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FOR  FURTHER  MFORMATKM  CONTACT:  Ross 
Arnold.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  Information  on  categories  for 
which  consultations  have  been 
requested,  call  (202)  482-3740. 

SUPPLEMENTARY  MF0RMAT10N: 

Aothforiiy:  Executive  Order  11651  of  March 
3. 1972.  at  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

On  October  4. 1993.  the  Government 
of  the  United  States  requested 
consultations  with  the  Government  of 
the  Republic  of  Korea  regarding  imports 
of  woven  pile  fabric  in  Category  224pt 
(HTS  numbers  5801.21.0000. 
5801.23.0000.5801.24.0000. 
5801.25.0010.  5801.25.0020, 
5801.26.0010.  5801.26.0020. 
5801.31.0000.  5801.33.0000. 
5801.34.0000.  5801.35.0010. 
5801.35.0020.  5801.36.0010  and 
5801.36.0020).  produced  or 
manufectured  in  Korea.  This  request 
was  made  on  the  basis  of  the  current 
bilateral  agreement  between  the 
Governments  of  the  United  States  and 
the  Republic  of  Korea. 

The  United  States  reserves  the  right  to 
control  imports  at  the  level  under 
paragraph  7  of  the  agreement  The 
United  States  remains  committed  to 
finding  a  solution  concerning  this 
category.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  the  Republic  of  Korea, 
farther  notice  will  be  published  in  the 
Federal  Register. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  224pt..  under 
the  agreement  with  the  Government  of 
the  Republic  of  Korea,  or  in  any  aspect 
thereof,  to  comment  on  domestic 
production  or  availability  of  products 
included  in  Category  224pt..  is  invited 
to  submit  10  copies  of  such  comments 
or  information  to  Rita  D.  Hayes, 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
U.S.  I>epartment  of  Commerce, 
Washington,  DC  20230;  ATTN:  Helen  L. 
LeGrande.  The  comments  received  will 
be  considered  in  the  context  of  the 
consultations  with  the  Government  of 
the  Republic  of  Korea. 

Comments  or  information  submitted 
in  response  to  this  notice  will  be 
availaole  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  rm 
H3100.  U.S.  Department  of  Commerce, 
14th  and  Constihition  Avenue.  NW.. 
Washington,  DC 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 


which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement  or 
the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  hi  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 
published  on  {^lovember  23. 1992). 
Rita  D.  HajM. 

Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc  93-26094  Filed  10-21-93;  8:45  ami 
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COMMriTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  Utt;  Additione  and 
Deletion 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled 

ACTKm:  Additions  to  and  deletion  from 

the  procurement  list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and  a 
service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  deletes  from  the  Procurement  List  a 
service  previously  furnished  by  such 
agencies. 

EFFECTIVE  DATE:  November  22. 1993. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403. 
1735  Jefferson  Davis  Highway. 
ArUngton.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT. 
Beverly  Milkman.  (703)  603-7740. 
SUPPLEMENTARY  MFORMATION:  On  April 
16.  August  13  and  27. 1993,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (58  FR  19805.  43096 
and  45317)  of  proposed  additions  to  and 
deletion  from  the  Procurement  List: 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 

aualified  nonprofit  agencies  to  provide 
le  commodities  and  service,  fair 


market  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C  46-48c  and  41  CFR  51- 
2.4.- 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
GovemmenL 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTtey  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Proauement  List 

Accordingly,  the  following 
commodities  and  service  are  hereby 
added  to  Procurement  List: 

Commodities 

Tool  Box.  Portable 
5140-00-329-6305 
5140-00-226-9020 
5140-00-225-9021 

Service 

Janitorial/Custodial.  Naval  Intelligence 
Command  Building  1.  Suitland, 
Maryland. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  en^ective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 

Deletion 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  service  listed  below 
is  no  longer  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C 
46-48C  and  41  CFR  51-2.4. 

Accordingly,  the  following  service  is 
hereby  deleted  from  the  Procurement 
Ust: 
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Grounds  Maintenance,  U.S.  Naval 
Seciihty  Activity,  Skaggs  Island, 
Sonoma.  California. 

E.  I.  Allay.  |r. 

Deputy  Executive  Director 

[FR  Doc.  93-26084  Filed  10-21-93;  8:45  am] 
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Procurement  U«t;  Propoeed  Addttions 
•ndOeietione 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 
■  ACTION:  Proposed  additions  to  and 

deletions  from  procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  commodities  and  services 
previously  furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  November  22. 1993. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403. 
1735  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  MFORMATION  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUPPLEMENTARY  MFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportimity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
action. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  bUnd  or 
have  othar  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  ciurent 
contractors  for  the  commodities  and 
services. 


3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatoiy 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTDay  Act  (41  U.S.C  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
commodities  and  services  to  the 
Procurement  List  fat  production  by  the 
nonprofit  agency  Usted: 

Commodities 

Cup,  Disposable 
7350-00-162-3006 
7350-01-056-2896 
Nonprofit  Agency:  Royal  Maid 

Association  for  the  Blind 

Hazlehurst,  Mississippi 
Tape,  Pressure-Sensitive,  Adhesive 
7510-00-074-4996 
7510-00-074-4954 
7510-00-074-4963 
7510-00-074-4955 
7510-00-074-5029 
7510-00-074-4964 
7510-00-074-4960 
7510-00-074-4946 
7510-00-074-5124 
7510-00-074-4969 
7510-00-266-5016 
7510-00-074-4961 
7510-00-074-4952 
7510-00-074-4978 
7510-00-074-4962 
Nonprofit  Agency:  Cincinnati 

Association  for  the  Blind 

Cincinnati,  Ohio 
Necktab.  Women's  Shirt  , 

8445-01-295-3434 
8445-01-101-1649 
8445-01-280-2215 
Nonprofit  Agency:  Northeastern 

Association  of  the  Blind  at  Albany, 

Albany.  New  York 

Services 

Commissary  Shelf  Stocking  and 

Custodial 
Naval  Air  Station.  Moffett  Field 
San  Jose.  California 
Nonprofit  Agency:  Pride  Industries 

Roseville,  CaUfomia 
Janitorial/Custodial 
Sodal  Seoirity  Administration 

Building 
1530  4th  Street 
Peru,  Illinois 
Nonprofit  Agency:  Gateway  Services, 

Inc..  Princeton.  Illinois 


Delations 

It  is  proposed  to  delete  the  following 
commodities  and  services  btxn  the 
Procurement  List: 

Commodities 

Assembly,  Support  Panel 

7105-00-^SH-0004 
Base,  Grooming  Unit 

7105-01-007-1830 

7105-01-019-0375 

7105-01-019-0376 

7105-01-019-0379 
Bookcase,  Drop-Lid 

7105-01-005-8408 

7105-01-005-8409 

7105-01-007-1760 

7105-01-009-2567 

7105-01-047-3557 
Bookcase,  Open-Shelf 

7105-01-007-9798 

7105-01-047-3558 

7105-01-047-3556 
Box.  Vanity 

7105-01-007-1831 
Bracket,  Overchest  Support 

7105-00-^SH-0003 
Chest,  Five-Drawer 

7105-01-005-8403 

7105-01-005-8404 

7105-01-007-9797 

7105-01-011-8397 
Chest,  Six-Drawer 

7105-01-005-8403 

7105-01-005-8407 

7105-01-005-8406 

7105-01-023-4636 
Chest,  Stereo 

7105-01-005-8474 

7105-01-017-6104 

7105-01-019-0377 

7105-01-019-0378 

7105-01-047-3573 
Chest,  Three-Drawer 

7105-01-046-8855 
Overchest 

7105-01-005-8475 

7105-01-047-3574 
Top,  Grooming  Unit 

7105-01-005-8476 

Services 

Commissary  Warehousing,  Langley  Air 

Force  Base,  Virginia 
Grounds  Maintenance,  LBJ  Memorial 

Grove,  Constitution  Gardens. 

Washington,  EX] 
Janitorial/Custodial,  Pentagon  Officers 

Athletic  Club,  Washington,  DC 
Pallet  Repair,  Naval  Supply  Center. 

Norfolk,  Virginia. 
EJL  Allay.  Jr., 
Deputy  Executive  Director 

(FR  Doc  93-26082  Filed  10-21-93;  8:45  am) 
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ACnOM:  Proposed  additions  to 
procurement  list. 

summary:  The  Comniittee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEfORE:  November  22.  1993. 
ADDRESSES:  Committee  for  Purchase 
Prom  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403. 
1735  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3461. 
FOR  FURTMER  MFORMATION  CONTACT: 
Beverly  h4ilkman.  (703)  803-7740 
SUPPl^MENTARV  MFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(aK2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  ma}or  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C  46-48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
stalement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  have  been 
proposed  for  addition  to  the 
Procurement  List  for  production  by  the 
nonprofit  agency  listed: 
Folder.  File,  Hanging 

7530-01-357-6854 

7530-01-357-6855 

7530-01-357-6856 

7530-01-357-6857 


7530-01-364-9487 
•  7530-01-364-9495 
3753-01-364-9496 
7530-01-364-9497 
7530-01-364-9498 
7530-01-364-9499 
7530-01-364-9500 
7530-01-364-9501 
Nonprofit  Agency: 
Lions  Club  Industries.  Inc..  Diirham. 

North  Carolina 
The  Lighthouse  for  the  Blind.  Inc.. 
Seattle.  Washington 
Cake  Mix 

8920-00-823-7227 
8920-00-823-7229 
Nonprofit  Agency:  Association  for 
Retarded  Citizens  of  Putnam. 
County.  Inc..  Algood.  Tennessee. 
E.  R.  AlUy.  Jr.. 
Deputy  Executive  Director. 
|FR  Doc.  93-26083  Filed  10-21-93:  8:45  ami 
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CONSUMER  PRODUCT  SAFETY 
COMMISION 

Petition  Requesting  laauance  of 
Star«dards  for  Backyard  Play  Sets 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  City  of  New  York 
Department  of  Consumer  Affairs  has 
petitioned  the  Commission  to  issue 
standards  for  backyard  play  sets  under 
provisions  of  the  Federal  Hazardous 
Substances  Act.  The  Commission 
solicits  *vritten  comments  concerning 
the  petition  horn  all  interested  parties. 
DATES:  Comments  on  the  petition 
should  be  received  in  the  Office  of  the 
Secretary  by  December  20. 1993. 
ADDRESSES:  Comments  on  the  petition 
should -be  addressed  to  the  Office  of  the 
Secretary.  Consumer  Product  Safety 
Commission.  Washington.  DC  20207. 
telephone  (301)  504-0800.  and  should 
be  captioned  "Petition  HP  93-1  for 
Issuance  of  Backyard  Play  Set 
Standards."  Copies  of  the  petition  are 
available  by  writing  or  calling  the  Office 
of  the  Secretary. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sheldon  D.  Butts.  Deputy  Secretary. 
Consumer  Product  Safety  Commission. 
Washington.  DC  20207;  telephone;  (301) 
504-0800. 

SUPPIEMENTARY  INFORMATION:  Thd 
Commission  has  docketed 
correspondence  from  the  City  of  New 
York  Department  of  Consumer  Affairs 
requesting  that  the  Commission  issue 
standards  for  backyard  play  sets  under 
the  Federal  Hazardous  Substances  Act 
(15  U.S.C  1261  etseq.) 


The  petition  defines  backyard  play 
sets  as  "those  children's  products 
covered  by  the  voluntary  guidelines 
developed  by  the  American  Society  for 
Testing  and  Materials  standard  F1148- 
91."  The  petition  states  that  such 
structures  may  be  or  include  such 
equipment  as  swings,  slides,  climbers. 
seesaws,  merry-go-rounds  and  exercise 
bars.  The  petition  asserts  that  the 
existing  voluntary  standard  does  not 
adequately  address  all  equipment- 
related  hazards.  It  requests  that  the 
Commission  issue  a  rule  to  declare  that 
certain  backyard  play  sets  intended  for 
use  by  children  present  a  mechanical 
hazard  and  are  therefore  banned 
hazardous  substances. 

Interested  parties  may  obtain  a  copy 
of  the  petition  by  wri^ng  or  calling  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission. 
Washington.  DC  20207;  telephone  (301) 
504-0800.  A  copy  of  the  petition  is 
available  for  inspection  fi-om  8:30  a.m. 
to  5  p.m..  Monday  through  Friday,  in 
the  Commission's  Public  Reading  Room, 
room  420.  5401  Westbard  Avenue. 
Bethesda  Maryland. 

The  Commission  is  particularly 
interested  in  information  that  may  help 
in  assessing  the  degree  of  compliance  of 
backyard  play  sets  with  the  ASTM 
voluntary  standard  F  1148-91. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 

Commission. 

(FR  Doc.  9326087  Filed  10-21-93:  8:45  ami 

MLUMQ  cooe  as»«i-r 


DEPARTMENT  OF  DEFENSE 

Defense  Investigation  Service 

Privacy  Act  of  1974;  NoUce  To  Amend 
Systems  of  Records 

AGENCY:  Defense  Investigative  Service. 

DOD. 

ACTION:  Notice  to  amend  systems  of 

records. 

SUMMARY:  The  Defense  Investigative 
Service  proposes  to  amend  an  existing 
system  of  records  to  its  inventory  of 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a).  as  amended,  by 
deleting  the  exemption. 

The  Defense  Investigative  Service  has 
also  identified  a  system  of  records  that 
was  missing  from  the  DOD  February  22. 
1993  publication  of  its  Privacy  Act 
systems  of  records  notices.  The  notice  is 
identified  as  V2-01.  entitled  'Inspector 
General  Complaints',  last  published 
September  10. 1991.  at  56  FR  46163. 
The  notice  remains  ctirrent  and  should 
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be  added  to  those  published  February 
22,  1993. 

DATES:  The  proposed  actions  will  be 
effective  on  October  22. 1993. 

ADDRESSES:  Send  comments  to  the 
Defense  Investigative  Service,  Chief. 
Information  and  Public  Affairs  Office, 
1340  Braddock  Road,  Alexandria.  VA 
22314-1651. 

FOR  FURTHER  MFORMATXW  CONTACT:  Mr. 
Dale  Hartig  at  (202)  475-1062. 

SUPPLEMEKTARY  INFORMATIOM:  The 
Defense  Investigative  Service 
compilation  of  systems  of  records 
notices  subject  to  the  Frivacv  Act  of 
1974  (5  U.S.C.  552a),  has  been 
published  in  the  Federal  Register  and 
are  available  from  the  above  address: 

The  amendment  is  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  (5  U.S.C.  552a).  as  amended,  which 
requires  the  submission  of  an  altered 
system  report.  The  specific  change  to 
the  system  of  records  notice  is  set  forth 
below  followed  by  the  system  notice,  as 
amended,  published  in  its  entirety. 

Dated;  October  15. 1993. 

L.  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

V»-01 

SYSTEM  NMkK: 

Litigation  Case  Files  (February  22, 
1993.  58  FR  10919). 

CHANGES: 


EXEUmONS  CUUMEO  FOR  THE  SYSTEM: 

Delete  entry  and  replace  with  'None'. 

SYSTEM  NAME: 

Litigation  Case  Files. 

SYSTEM  LOCATION: 

Defense  Investigative  Service.  Office 
of  the  General  Counsel.  1340  Braddock 
Place.  Alexandria.  VA  22314-1651. 

CATEOORtES  OF  INOiVIDUALS  COVERED  BY  THE 
SYSTEM: 

Indivduals  who  have  been  the  subject 
of  adverse  actions  generated  by  the 
agency  employee  relations  process. 
Merit  Systems  Protection  Board  (MSPB) 
and  Equal  Employment  Opportunity 
Commission  (EEOC)  appellants. 
Freedom  of  Information  Act  (FOIA)  and 
Privacy  Act  litigants,  and  Individuals 
involved  in  civil  litigation  against  DIS 
or  other  government  agencies. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Legal  or  factual  memoranda,  legal 
briefs,  correspondence,  decisions, 
claims,  grievances,  MSPB,  EEO.  FOIA 
and  Privacy  Act  materials. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  use.  301,  Departmental 
Regulations;  Department  of  Defense 
Directive  5105.42.  The  Defense 
Investigative  Service  (32  CFR  part  361). 

FURFOSE(S): 

To  collect  documentation  pertinent  to 
litigation,  disciplinary  matters,  and 
administrative  actions  concerning  the 
Agency.  Information  is  compiled  to 
support  various  legal-related  activities 
of  the  Department  of  Defense, 
Department  of  Justice,  the  Office  of 
Personnel  Management,  or  other 
adjudicative  agencies  of  the  U.S. 
Government  as  may  be  necessary  or 
required  in  the  disposition  of  an 
individual  case. 

ROUTINE  USES  OF  RECORDS  MAIKTAINEO  IN  THE 
SYSTEM,  mCLUOMG  CATEOORtES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
speciRcally  be  disclosed  outside  the 
E)oO  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  DIS's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POUCtES  ANO  PRACTICES  FOR  STORtNO, 
RETRiEVINO,  ACCESStNQ,  RETAINWQ,  ANO 
DISPOSINO  OF  RECORDS: 

STORAGE: 

Paper  records  in  file  folders. 

RETRtEVABHJTY: 

Alphabetically  by  surname  of 
individual. 

SAFEGUARDS: 

Records  are  kept  in  locked  cabinets 
and  are  accessible  only  to  authorized 
personnel. 

RETENTION  ANO  OtSPOSAL: 

Records  are  held  5  years  after  date  of 
last  action,  then  retired  to  the 
Washington  National  Records  Center. 
They  are  destroyed  when  25  years  old. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Defense  Investigative  Service,  OfBce 
of  the  General  Counsel,  1340  Braddock 
Place.  Alexandria.  VA  22314-1651. 

NOmCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 


is  contained  in  this  system  should 
address  written  inquiries  to  the  Defense 
Investigative  Service,  Office  of 
Information  and  Public  Affairs,  1340 
Braddock  Place.  Alexandria,  VA  22314- 
1651. 

A  request  for  information  must 
contain  the  full  name  and  Social 
Security  number  of  the  subject 
individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  inquiries 
to  the  Defense  Investigative  Service, 
Privacy  Act  Office.  PO  Box  1211. 
Baltimore,  MD  21203-1211. 

A  request  for  information  must 
contain  the  full  name  and  Social 
Security  number  of  the  subject 
individual.  Personal  visits  will  require  a 
valid  driver's  license  or  other  picture 
identification  and  are  limited  to  the 
Defense  Investigative  Service.  Privacy 
Act  Office.  2200  Van  Deman  Street. 
Baltimore,  MD  21224-6603. 

CONTESTmO  RECORD  PROCEDURES: 

DIS'  rules  for  accessing  records, 
contesting  contents,  and  appealing 
initial  determinations  are  contained  in 
DIS  Regulation  01-13;  32  CFR  part  321; 
or  may  be  obtained  from  the  Defense 
Investigative  Service,  Office  of 
Information  and  Public  Affairs,  1340 
Braddock  Place.  Alexandria.  VA  22314- 
1651. 

RECORD  SOURCE  CATEOORtES: 

Information  is  provided  by  DIS  field 
elements.  Employee  Relations  Branch; 
Director.  DIS  Office  of  Affirmative 
Action  and  Equal  Opportimity  Policy; 
EHrectorates  of  Industrial  Security  and 
Investigations;  Office  of  the  Secretary  of 
Defense;  other  DoD  components. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
V2-01 

SYSTEM  NAME: 

Inspector  General  Complaints. 

SYSTEM  LOCATION: 

Defense  Investigative  Service, 
Inspector  General,  1340  Braddock  Road, 
Alexandria,  VA  22314-1651. 

CATEGORIES  OF  INDIVIOUALS  COVERED  RV  THE 
SYSTEM: 

Past  and  present  employees  of 
Defense  Investigative  Service  (DIS)  and 
individuals  who  have  made  a 
complaint,  or  are  the  subject  of  a 
complaint;  or  whose  request  for  action, 
assistance  or  information  has  been 
referred  to  the  Inspector  General. 
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CATEOOWES  OF  KCCOMM  M  "mi  SYSTEM: 

Documents  relating  to  the 
organization,  planning  and  execution  of 
internal/external  investigations,  records 
created  as  a  result  of  investigations 
conducted  by  the  Office  of  the  Inspector 
General  including  reports  of 
investigations,  records  of  action  taken 
and  supporting  papers.  Files  may 
include  doctiments  which  have  been 
provided  by  individual  complainants  or 
by  others.  These  records  include 
investigations  of  both  organizational 
elements  and  individuals. 

AimovTY  ran  mamtenamce  or  the  system: 

5  U.S.C  301.  DepertmenUl 
Regulations:  DoO  Directive  5105.42. 
Defense  Investigative  Service;  DoD 
Directive  5200.26.  Defense  Investigative 
Program. 

PURKMES: 

Information  in  the  system  is  collected 
to  resolve  a  complaint,  redress  a 
problem  or  provide  assistance,  correct 
records,  take  or  recommend  disciplinary 
action,  reevaluate  or  rescind  previous 
actions  or  decisions,  conduct  or 
recommend  formal  investigations  or 
inquiries,  provide  assistance  or 
guidelines  in  following  prescribed 
procedures  for  specific  problems, 
provide  advice  on  how  to  obtain 
exception  to  policy,  and  to  inform  the 
Director  of  DIS  on  activities  of  the  Office 
of  the  Inspector  General. 

ROtmNE  USES  Of  RECORDS  MAiNTAlNEO  IN  THE 
SYSTEM,  mCLUOMQ  CATEOORiES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  DIS'  compilation  of 
system  of  record  notices  apply  to  this 
record  system. 

PCUCKS  AND  PRACTICES  FOR  STORMG, 
RETRIEVINQ,  ACCESSMO,  RETAIMNQ,  ANO 
nSPOSMO  OF  RECORDS  IN  THE  SYSTEM: 

STORAQE: 

Paper  records  in  file  folders  and 
computerized  log. 

retrievabbjty: 

Paper  records  are  filed  by  subject 
matter  and  case/accession  number. 
Electronic  records  are  filed  by  case/ 
accession  numbers. 

SAFEOUAROS: 

Files  are  contained  in  security 
containers  accessible  only  to  the 
Inspector  General  staff.  Information 
from  this  record  system  is  made 
available  only  to  authorized  personnel 

RETENTION  AMD  DItPOSAL: 

Records  are  temporary  and  are 
destroyed  two  years  after  final  action. 
Paper  records  are  destroyed  by 


shredding  or  burning.  Electronic  records 
are  erased  or  overwritten. 

SYSTEM  MANAQER(S)  AND  AOOREM: 

Defense  Investigative  Service, 
Inspector  General,  1340  Braddock  Road, 
Alexandria,  VA  22314-1651. 

NOTWKATION  procedure: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  s>'stem  of  records 
should  address  written  inquiries  to  the 
Defense  Investigative  Service,  2200  Van 
Deman  Street,  Baltimore,  MD  21224- 
1651. 

record  ACCESS  PROCEDURES; 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Defense 
Invest'gative  Service,  2200  Van  Deman 
Street,  Baltimore.  MD  21224-1651. 

A  request  for  information  must 
contain  the  full  name  of  the  subject 
individual. 

Personal  visits  will  require  a  valid 
driver's  license  or  other  picture 
identification  and  are  limited  to  the 
Privacy  Act  office. 

CONTESTVM  RECORD  PROCEDURES: 

DIS'  rules  for  accessing  records, 
contesting  contents,  and  appealing 
initial  determinations  are  contained  in 
DIS  Regulation  01-13;  32  CFR  part  321; 
or  may  be  obtained  from  the  Defense 
Investigative  Service.  Information  and 
Public  Affairs  Office.  1340  Braddock 
Road.  Alexandria.  VA  22314-1651. 

RECORD  SOURCE  CATEOORIES: 

Personal  interviews;  DIS  personnel 
office;  consolidated  civilian  personnel 
offices;  DIS  comptroller;  military 
personnel  offices,  finance  offices,  and 
medical  record  repositories;  DIS 
investigative  files. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  93-26026  Filed  10-21-93;  8:45  am) 

MLUNQ  COOE  S00O-O4-F 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaslon 

Meeting 

October  18, 1993 

Take  notice  that  on  Tuesday, 
November  2, 1993.  at  2  p.m.  the 
Commissioners  and  Commission  staff 
will  be  meeting  with  representatives  of 
the  Natural  Gas  (Council  to  hear  a  report 
on  the  status  of  a  proposed  Gas  Industry 


Standards  Board.  The  meeting  will  take 
place  in  the  Commission  Meeting  Room, 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426. 

Interested  persons  are  invited  to 
attend. 

Lois  D.  CuImU, 
Secretary. 
(FR  Doc.  93-2S987  Filed  10-21-93;  8:45  am] 

SHiJNQ  COOC  tn7-«t-H 

[Docket  No*.  CP»4-24-000,  st  •!.] 

Florida  Gaa  Tranamlaaion  Co.,  at  al.; 
Natural  Gaa  Cartiflcale  Hllnga 

October  15, 1993 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Florida  Gas  Transmission  Company 

[Docket  No.  CP94-24-O001 

Take  notice  that  on  October  13, 1993. 
Florida  Gas  Transmission  Company 
(FGT)  1400  Smith  Street,  Houston, 
Texas  77002.  filed  Docket  No.  CP94-24- 
000  a  request  pursuant  to  $  157.205(b) 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205(b)  and  157.212)  for 
authorization  to  construct  and  operate  a 
delivery  point  for  The  Town  of  Walker 
(Walker),  Louisiana,  under  FGT's 
blanket  certificate  issued  in  Docket  No. 
CP82-553-000  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

FGT  proposes  to  construct  and 
operate  a  new  tap,  a  side  valve, 
electronic  flow  measurement  and 
communication  instruments,  a  gas 
sampler,  approximately  20  feet  of  2-inch 
connecting  pipe,  and  related 
appurtenant  facilities.  It  is  stated  that 
the  proposed  delivery  point  would  be 
connected  to  FGT's  30-inch  mainline 
near  mile  post  13.7  in  St.  Helena  Parish. 
Louisiana.  It  is  further  stated  that  the 
gas  quantity  that  FGT  proposes  to 
deliver  for  Walker  at  the  delivery  point 
is:  Up  to  500  MMBtu  per  day;  and  up 
to  182,500  MMBtu  per  year." FGT  states 
that  Walker  shall  reimburse  it  for  all 
construction  costs;  estimated  to  be 
$49,500.  It  is  also  stated  that  the 
ultimate  end-use  would  be  commercial 
and  residential. 

Comment  date:  November  29, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Penn-York  Energy  Corporation 

(Docket  No.  CP94-10-000) 

Take  notice  that  on  October  6. 1993, 
Penn-York  Energy  Corporation  (Penn- 
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York)  10  Lafayette  Square.  Buffalo,  New 
York  14203,  filed  an  application  in 
Docket  No.  CP94-1 0-000,  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act 
(NCA)  and  §  157.7  of  the  Commission's 
Regulations  18  CFR  157.7,  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  Penn-York  to 
modify  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff  to 
provide  for  the  assignment  of  storage 
service  to  third  parties,  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Penn-York  seeks  authority  to 
authorize  its  customers  to  assign  their 
storage  service  imder  Rate  Schedule  SS- 
1  and  SS-2  to  third  parties  as  set  out 
fully  in  the  revised  Section  19  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff. 

Penn-York  states  that  it  is  seeking  this 
authority  to  comply  with  the  settlement 
that  was  approved,  as  modified  by  the 
Commission's  order  on  July  8,  1993. i 
Article  XTV  of  the  settlement  established 
that  upion  approval  of  the  settlement, 
Penn-York  would  file  within  90  days  for 
certificate  authority  to  allow  customers 
to  assign  rights  to  storage  service  to 
third  parties.  There  are  no  new  facilities 
being  constructed. 

Comment  date:  November  5, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


3.  CNG  Tranamimion  CcHporation 

IDockat  No.  CP94-1 4-000] 

Take  notice  that  on  October  12.  1993. 
CNG  Transmission  Corporation  (CNG), 
445  West  Main  Street.  Clarksburg,  West 
Virginia  26301,  filed  in  Docket  No. 
CP94- 14-000  an  application,  as 
supplemented  on  October  13. 1993, 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  authorization  to  abandon 
sales  service  and  related  standby  service 
to  New  York  Electric  and  Gas 
Corporation  (NYSEG).  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

CNG  states  that  it  received  timely 
notice  from  NYSEG  of  an  election  to 
convert  10,000  dt  equivalent  of  natural 
gas  under  Rate  Schedule  ACD  to 
transportation  service  imder  Rate 
Schedule  TF  to  be  effective  November  1, 

1992.  It  is  indicated  that  the 
effectiveness  of  the  modified  sales 
service  is  only  for  the  period  of 
November  1, 1992,  until  September  30. 

1993.  the  date  CNG's  Order  636 
compliance  filing  is  effective.  CNG 
states  that  it  seeks  the  necessary 
abandonment  authorization  to  effectuate 
the  conversion  effective  as  of  November 
1. 1992.  It  is  further  indicated  that, 
without  the  requested  retroactive 
authorization,  NYSEG  would  incur 
additional  demand  charges  of  $843,050. 


Comment  date:  November  5, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Columbia  Cat  Transmiaaion 
Corporation 

[Docket  No.  CP94-26-0001 

Take  notice  that  on  October  13, 1993, 
Columbia  Gas  Transmission  Corporation 
(Columbia  Gas).  Post  Office  Box  1273. 
Charleston,  West  Virginia  25325,  filed 
in  Docket  No.  CP94-26-000  a  request 
pursuant  to  §§  157.205  and  157.211  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  construct 
and  operate  eleven  delivery  taps  to 
existing  customers  Columbia  Gas  of 
Ohio.  Inc.  (Columbia  of  Ohio),  Columbia 
Gas  of  Pennsylvania.  Inc.  (Columbia  of 
Pennsylvania)  and  Mountaineer  Gas 
Company  (Mountaineer)  at  which  points 
Columbia  Gas  has  been  requested  to 
provide  firm  and  interruptible 
transportation  service  under  its  part  284 
blanket  certificate,  under  the  blanket 
certificate  issued  in  Docket  No.  CP86- 
240,  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Columbia  Gas  proposes  to  construct 
and  operate  delivery  taps  to  serve  the 
following  services: 


Customer 


Reaklentiat 


Convneflcai 


Industrial 


Estimated 

design  day 

quantity 

(0«h) 


Esdnwtsd 

annual 

quantity 

(0th) 


Cdumbta  o(  Ohio 

Columbia  of  Pannsyfvania 
Mountaineer 


950 

30 

10.5 


23,300 
3,000 
1,060 


Columbia  Gas  states  that  in  each 
instance  it  proposes  to  construct  and 
operate  a  meter  to  implement  the 
requested  transportation  service. 
Coliunbia  Gas  indicates  that,  in  addition 
to  the  meter  for  Columbia  of 
Pennsylvania,  it  also  proposes  to  insert 
a  1,950  feet  segment  of  3-inch  plastic 
line  through  a  previously  abandoned  6- 
inch  pipeline  not  currently  in  service. 
Columbia  Gas  also  states  that  the 
services  provided  through  the  proposed 
facilities  would  remain  within 
Columbia  Gas'  authorized  level  of 
services.  Columbia  Gas  concludes  that 
construction  of  the  facilities  and 
providing  the  requested  transportation 
service  would  not  result  in  any  Impact 
on  Columbia  Gas'  existing  design  day 
and  annual  obligations  to  its  customers. 


Comment  date:  November  29, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Tennessee  Gas  Pipeline  Company 

•(Docket  No.  CP94-1S-0001 

Take  notice  that  on  October  12. 1993, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252  filed  in  Docket  No.  CP94- 
16-000,  a  request  pursuant  to 
§§  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate  a 
delivery  point  consisting  of  a  2"  hot  tap 
assembly  to  accommodate  the  delivery 
of  natural  gas  to  Elizabeth  Natural  Gas 
Company  (Elizabeth)  under  the  blanket 
certificate  issued  in  Docket  No.  CP82- 


413-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Tennessee  states  that  it  has  entered 
into  an  amendment  to  a  gas 
transportation  agreement  with  Elizabeth 
to  establish  a  new  delivery  point  so  as 
to  transport  and  deliver  up  to  1,235 
Dekatherms  p>er  day  of  natural  gas  on  a 
firm  basis  pursuant  to  Tennessee's  Rate 
Schedule  FT-GS.  In  order  to  establish 
this  delivery  point,  Tennessee  seeks 
authorization  to  install,  ov^-n,  operate 
and  maintain  a  2"  hot  tap  assembly  at 
M.P.  502-1+9.40  on  its  existing  right-of- 
way  in  Vernon  Parish,  Louisiana.  All 
costs  associated  with  the  construction  of 


>64  FERC  lei.MO  (1W3). 
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the  proposed  delivery  point  will  be 
home  by  Elizabeth. 

Tennessee  does  not  propose  to 
increase  the  total  daily  and/or  annual 
quantities  it  is  authorized  to  deliver  to 
Elizabeth.  Tennessee  asserts  that  the 
estaUishment  of  the  proposed  delivery 
point  is  not  prohibited  by  Tennessee's 
tariff,  and  that  it  has  sufBcient  capacity 
to  accomplish  the  deliveries  at  the 
proposed  new  delivery  point  without 
detriment  or  disadvantage  to  any  of 
Tennessee's  other  customers. 

Comment  date:  November  29.  1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  K  N  Interstate  Gas  Transmission 
Company 

[Docket  No.  CP94-18-O001 

Take  notice  that  on  October  12. 1993. 
K  N  Interstate  Gas  Transmission  Co. 
(KNl).  P.O.  Box  281304.  Lakewood. 
Colorado  8022&-8304.  filed  in  Docket 
No.  CP94-1 8-000.  a  request  pursuant  to 
Section  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
install  and  operate  six  new  delivery  taps 
in  Buffalo.  Cheyenne.  Hall  and  Madison 
Counties.  Nebraska  and  Goshen  County, 
Wyoming.  It  is  stated  that  these  points 
will  be  added  as  delivery  points  under 
an  existing  transportation  agreement 
between  KNI  and  K  N  Energy,  Inc.  (K 
N]2  and  %vill  be  used  by  K  N  to  facilitate 
the  delivery  of  natural  gas  to  direct 
retail  customers,  under  the 
authorization  issued  in  Docket  Nos. 
CP83-140-000  and  CP83-141-O01 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

KNI  states  that  K  N.  as  a  local 
distribution  company,  has  requested  the 
addition  of  six  new  delivery  points 
under  an  existing  transportation 
agreement  between  KNI  and  K  N.  It  is 
stated  that  the  proposed  delivery  points 
would  be  located  on  KNI's  main 
transmission  system  in  Nebraska  and 
Wyoming  and  would  facilitate  the 
delivery  of  natural  gas  to  K  N  for 
distribution  to  new  direct  retail 
customers. 

Comment  date:  November  29, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


a  In  Docket  No.  CP93-«1-000. 63  FERC  1 61.155 
(1993).  K  N  wai  authoritad  to  abandon  all  iu 
jumdictional  (adlitiM  and  acbvities  by  transfer  to 
KNI.  and  KNI  wat  autbortzad  to  replace  K  N  at  the 
holder  of  the  certiflcatat  previously  issued  by  the 
Commission  In  the  name  of  K  N. 


Standard  Paragrapha 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  §  157.205  of  the  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Lois  D.  CMhaU. 

Secretary. 

[FR  Doc.  93-25988  Filed  10-21-93;  8:45  ami 

atUJMO  COOC  1717-41-11 


[Dodwt  Noa.  8T9»-500S-000  through 
ST93-S51»-000] 

Transamerican  Natural  Gat  Corp.,  at 
al.;  Setf-linplamantlng  Tranaactlona 

Octotwr  18. 1993. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  part  284  of  the 
Commission's  regulations,  sections  311 
and  312  of  the  Natural  Gas  Policy  Act 
of  1978  (NGPA),  section  7  of  the  NGA 
and  section  5  of  the  Outer  Continental 
Shelf  Lands  Act.i 

The  "Recipient"  column  in  the 
following  table  indicate&the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction. 

A  "B"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  an 
intrastate  pipeline  or  a  local  distribution 
company  pursuant  to  $  284.102  of  the 
Commission's  regulations  and  section 
311(a)(1)  of  the  NGPA. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribution 
company  served  by  an  interstate 
pipeline  pursuant  to  §284.122  of  the 
Commission's  regulations  and  section 
311(a)(2)  of  the  NCa»A. 

A  "D"  indicates  a  sale  by  an  intrastate 
pipeline  to  an  interstate  pipeline  or  a 
local  distribution  company  served  by  an 
interstate  pipeline  pursuant  to  §  284.142 
of  the  Commission's  Regulations  and 
section  311(b)  of  the  NGPA.  Any 
interested  person  may  file  a  complaint 
concerning  such  sales  pursuant  to 
§  284.147(d)  of  the  Commission's 
Regulations. 

An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  §  284.163  of  the 
Commission's  regulations  and  section 
312  of  the  NGPA. 

A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  $  284.222 
and  a  blanket  certificate  issued  tmder 


<  Notice  of  a  transaction  does  not  constitute  a 
determination  that  the  tenns  and  conditions  of  ibe 
proposed  service  will  be  approved  or  that  the 
noticed  filing  is  in  compliance  Mfith  the 
Commission's  regulations. 
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§  284.221  of  the  Commission's 

A  "G-LT"  or  "G-LS"  indicates 

A  "K" 

indicates  transr)ortation  of 

regulations. 

transporUtion.  sales  or  assignments  by  a     natural  gas  on  the  Outer  Continental                    1 

A  "G-I"  indicates  transportation  by         local  distribution  company  on  behalf  of      Shelf  by  an  interstate  pipeline  on  behalf 
an  intrastate  pipeline  company  pursuant    o'  to  an  interstate  pipeline  or  local               of  another  mterstatepipeh^^^^^^ 
to  a  blanket  (irtificate  issued  under            distribution  company  pursuant  to  a             to  §  284.303  of  the  Commission  s 

Section  284.227  of  the  Commission 
regulations. 

•g          blanket  certificate  issued  under 
§  284.224  of  the  Commission's 

reguiauons. 

A  "K-S"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 

A  "G-S"  indicates  transportation  by        "^!"[°"""1..      ..^  .„ 

Shelf  by  1 

an  interstate  pipeline  on  behalf 

interstate  pipelines  on  behalf  of 

A    tj-Hl    or   is-n^    uiaicates                of  shippers  other  than  interstate                            | 

shippers  other  than  interstate  pipel 

ines      transportation,  sales  or  assignments  by  a     pipelines 

pursuant  to  S  284,303  of  the 

pursuant  to  $  284.223  and  a  blanket             Hinshaw  Pipelme  pursuant  to  a  blanket      Commission's  regulations.                                    | 

certificate  issued  under  §  284.221  of  the      certificate  issued  under  §  284.224  of  the      loj,  d.  CuheU. 

Commission's  regulations. 

11 

Commission  s  regulations. 

Secretary. 

1! 

Docket  No 

Transporter/Seller 

Recipient 

Date  filed 

Part 
284 
sub- 
part 

Est  nww. 

daHy 
quantity" 

AFF. 
Y/A/ 
N*~ 

Rata 
Sch. 

Data  conv 
menced 

Projected  ter- 
mination date 

ST93-5008  .. 

Transamertcan  Hatu- 
ral  Gas  Corp. 

Texas  Eastem  Trans- 
mission Co. 

08-02-83 

C 

25.000 

N 

1 

07-01-93 

Indef. 

ST93-5009  .. 

Transamerican  Natu- 
ral Gas  Corp. 

Natural  Gas  Pipe  Une 
Co. 

08-02-93 

C 

25.000 

N 

1 

06-01-93 

Indef, 

ST93-5010  .. 

Transamertcan  Natu- 
ral Gas  Corp. 

United  Gas  Pipe  Une 
Co.  et  at. 

08-02-93 

C 

60.000 

N 

1 

06-01-93 

Indaf. 

ST9»-5011   .. 

Transamertcan  Natu- 

t^atural Gas  Pipe  Line 

08-02-93 

c 

25.000 

N 

1 

06-01-93 

Indef. 

ral  Gas  Corp. 

Co. 

Srr93-5012  .. 

High  l8iar>d  Offshore 
System. 

TnjnWine  Gas  Co 

08-02-93 

K 

3.000 

N 

1 

07-01-93 

06-15-94. 

Snr93-5013  .. 

Panhandle  Eastem 
PIpeUrwCo. 

Kimball  Energy  Corp  . 

08-02-93 

G-S 

40,000 

N 

1 

07-01-93 

03-31-95. 

sfTsa-sou  .. 

Panhandle  Eastem 
Pipe  Una  Co. 

Semco  Energy  Serv- 
k:es.  inc. 

08-02-93 

G-S 

2.500 

N 

F 

07-01-93 

07-31-93, 

SfT93-S015  .. 

Panheindle  Eastem 
Pipe  Une  Co. 

Appalacfiian  Gas 
Sales  Corp. 

08-02-93 

G-S 

6.000 

N 

F 

07-01-93 

07-31-93. 

ST9»-5016  .. 

Panhandle  Eastem 
Pipe  Une  Co. 

Tenaska  Marketing 
Ventures. 

08-02-93 

G-S 

1.031,000 

N 

1 

07-01-93 

04-30-08. 

SfT9a-5017  .. 

Panhandle  Eastem 
Pipe  Line  Co. 

Unigas  Energy.  Inc  ... 

08-02-93 

G-S 

8.576 

N 

F 

07-01-93 

07-31-63. 

ST9a-5018  .. 

Panhandle  Eastem 
Pipe  Une  Co. 

Vesta  Energy  Co 

08-02-93 

G-S 

30.000 

N 

1 

07-01-83 

05-31-98. 

ST93-5019  .. 

Panhandle  Eastem 
Pipe  Une  Co. 

Tenaska  Marketing 
Ventures. 

08-02-93 

G-S 

5.000 

N 

F 

07-01-03 

07-31-83. 

ST93-5020  .. 

Panhandle  Eastem 
Pipe  Une  Co. 

Enron  Gas  Marketing, 
Inc. 

08-02-93 

G-S 

4.180 

N 

F 

07-01-93 

07-31-93. 

ST93-5021   .. 

Panhatdle  Eastem 
Pipe  Une  Co. 

Vesta  Energy  Co 

06-02-93 

G-S 

200.000 

N 

1 

07-01-93 

04-30-98. 

ST93-5022  .. 

Mgh  Island  Offshore 
System. 

ANR  Pipeline  Co 

08-02-93 

K 

2.900.000 

Y 

1 

07-01-93 

Indef. 

ST93-5023  .. 

High  island  Offshore 
System. 

ANR  Pipeline  Co 

08-02-93 

K 

2.900.000 

Y 

1 

07-01-93 

Indef, 

ST93-5024  .. 

Northern  Natural  Gas 
Co. 

Westar  T.ransmission 
Co. 

08-02-93 

B 

200,000 

N 

F/l 

04-2^-93 

Indef, 

ST93-502S  .. 

Northern  Natural  Gas 

Co. 
Northem  Natural  Gas 

Co. 
Florida  Gas  Trans- 

Minnegascx)  

08-02-93 

B 

600.000 

N 

F/l 

04-27-«3 

09-30-86. 

ST93-5026  .. 

Mklwest  Natursd  Gas. 

Inc. 
Endevco  Pipeline  Co  . 

06-02-93 

B 

5.785 

N 

F/l 

04-27-93 

Indef. 

ST93-5027  .. 

06-02-93 

B 

600.000 

A 

07-01-93 

Indef. 

mission  Co. 

ST9(J-50?8  .. 

Tennessee  Gas  Pipe- 
line Co. 

Sonat  Marketing  Co  .. 

08-02-93 

G-S 

40.000 

N 

07-24-93 

Indef. 

ST93-5029  .. 

Tenr>essee  Gas  Pipe- 
line Co. 

Oiamorxl  Shamrock 
Offshore  Partems. 

08-02-93 

G-S 

107.000 

N 

Or-02-93 

Indef. 

ST9a-5030  .. 

Columbia  Gas  Trans- 
mission Corp. 

Cobra  Petroleum  Pro- 
duction Corp. 

06-02-93 

G-S 

900 

N 

07-12-93 

Indef, 

ST93-6031    .. 

Columbia  Gas  Trans- 
mission Corp. 

Natkxial  Fuel  Gas 
Supply  Corp. 

08-02-63 

G 

2.900 

N 

07-26-83 

Indef, 

ST93-6032  .. 

Arkansas  Westem 
Gas  Co. 

ArWa  Energy  Re- 
sources, et  al. 

08-02-93 

Q-<J 

2.000 

N 

07-01-93 

05-31-92. 

ST9S-5033  .. 

Natural  Gas  P/L  Co. 
of  America. 

CNG  Producting  Co  .. 

08-02-93 

G-S 

100.000 

N 

07-06-93 

Indef. 

ST93-6034  .. 

Natural  Gas  P/L  Co. 

MkJoon  Gas  Servk^s 

06-02-93 

G-S 

100.000 

A 

07-06-93 

Indef. 

of  Amerk:a. 

Corp. 

• 
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Docket  No. 


ST93-5035  . 

ST93-5036  . 

ST93-5037  . 

ST93-5038  . 

ST93-5039  . 

ST93-5040  . 

ST93-5041    . 

ST93-5042  . 

ST93-5043  . 

ST93-5044  . 
ST93-5045  . 
ST93-5046  . 

ST93-5047  . 

ST93-5048  . 

ST93-5049  . 
ST93-5050  . 

879:^5051 

ST93-5052 

ST93-5053 

ST93-5054 
ST93-5055 

ST9a-5056 

ST93-5057 

ST93-5058 

ST93-5059 

ST93-5060 

ST93-5061 

ST93-5062 

ST93-5063 

ST93-5064 

ST93-5065 

ST93-5066 

ST93-5067 

ST93-5068 

ST93-5069 

ST93-5070 

ST9^-5071 


Transporter/Sellef 


Cokxado  Interstate 

Gas  Co. 
WUHams  Kaiurai  Gas 

Co. 
United  Gas  Pipe  Line 

Co. 
United  Gas  Pipe  Line 

Co. 
United  Gas  Pipe  Line 

Co. 
Gateway  Pipeline  Co 

Transcontinental  Gas 

PA.  Corp. 
Panhaixfle  Eastern 

Pipe  Line  Co. 
Panhandle  Eastern 

Pipe  Line  Co. 

Trunkline  Gas  Co 

Trunldine  Gas  Co 

Trunkline  Gas  Co 

Trunkline  Gas  Co 

Trunkline  Gas  Co 

Trunkline  Gas  Co 

CNG  Transmission 

Corp. 
CNG  Transmission 

Corp. 
CNG  Transmission 

Corp. 
Tennessee  Gas  Plpe- 

HneCo. 
U-T  Offshore  System 
Northern  l^tural  Gas 

Co. 
Northern  htatural  Gas 

Co. 
Northern  Natural  Gas 

Co. 
Northern  l^tural  Gas 

Co. 
Mkicon  Texas  Pipe- 
tine  Corp. 
Natural  Gas  P/L  Co. 

of  America. 
CharxMeur  Pipe  Line 

Co. 
Chandeleur  Pipe  Line 

Co. 
Chandeleur  Pipe  Line 

Co. 
Charxleieur  Pipe  Line 

Co. 
Charxlaleur  Pipe  Une 

Co. 
Chandeleur  Pipe  Line 

Co. 
Chandeleur  Pipe  Line 

Co. 
Charxleleur  Pipe  Line 

Co. 
Chafxtoleur  Pipe  Line 

Co. 
Chandeleur  Pipe  Line 

Co. 
Chandeleur  Pipe  Line 

Co. 


Recipient 


Unkxi  Pacific  Fuels. 

Inc. 
htugoton  Energy  Corp 

Polaris  Pipeline  Corp 

Citizer^  Gas  Supply 

Corp. 
Endevco  Pipeline  Co . 

Valero  Gas  Market- 
ing.  LP. 

United  Texas  Trans- 
mission Co. 

Coenergy  Trading  Co 


Amgas.  Inc 


Citrus  Marketing.  Inc  . 

Citrus  Marketing.  Inc  . 

Coastal  Gas  Market- 
ing Co. 

NGC  Transportatkxi. 
inc. 

Louisiana  Resources 
Co. 

Rna  Natural  Gas  Co  . 

Appalachian  Gas 
Sales  Corp. 

Volunteer  Energy 
Corp. 

Clinton  Gas  Marketing 

Laser  Marketing  Co  .. 

Transco  Lk^ukls  Co  ... 
Ptx>enix  Cherrtical  Co 

Twister  Transmisskjn 

Co. 
Border  Resources  Irtc 


Date  filed 


Minnegasco 


Mobile  Natural  Gas 
Inc. 

North  Canadian  Mar- 
keting Corp. 

Intematk)nal  Paper 
Co. 

Santa  Fe  Interruittonal 

Hall-Houston  Oil  Co  .. 

BG  Exptoration  Amer- 

k:a.  Inc. 
Arco  Natural  Gas 

Marlieting.  Inc. 
Kogas  Inc 


Ledco,  Inc  

Sonat  Marketing  Co  .. 

Eagle  Natural  Gas  Co 

United  Gas  Servk:es 

Co. 
Enennax  


Part 
284 
sub- 
part 


Oa-03-93 

0&-04-93 

08-04-93 

08-04-93 

08-04-93 

08-04-93 

08-04-93 

08-05-93 

0e-0&-93 

08-05-«3 
0&-05-93 
08-05-93 

08-05-93 

08-05-93 

08-05-93 
08-0ft-93 

08-Oe-93 

08-06-93 

08-06-93 

08-06-93 
08-06-93 

08-06-93 

08-06-93 

08-06-93 

08-06-93 

0»-06-93 

08-06-93 

08-06-83 

08-06-93 

08-06-93 

08-06-93 

08-06-93 

08-06-93 

08-06-93 

08-06-93 

08-06-93 

08-06-93 


G-S 

G-S 

G-S 

G-S 

B 

G-S 

B 

G-S 

G-S 

G-S 
G-S 
G-S 

G-S 

B   • 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 
G-S 

G-S 

G-S 

B 

G-l 

G-S 

K-S 

K-S 

K-S 

K-S 

K-S 

K-S 

K-S 

K-S 

K-S 

K-S 

K-S 


EsL  max. 

daHy 
quantity** 


AFF. 
Y/A/ 
N*** 


10.000 

500 

20.960 

20.960 

730.000 

47.710 

50.000 

17,755 

432 

100.000 
100.000 
100,000 

50.000 

50.000 

30,000 
50.000 

2.000 

10,000 

83,325 

150.000 
39.678 

50.000 

3.000 

550 

20.000 

10.000 

73.000 

30.000 

50.000 

32,000 

18.000 

100.000 

100.000 

20,000 

15.000 

5,000 

50,000 


N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
N 
N 

N 

N 

N 
N 

N 

N 

N 

N 
N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 


Rata 
Sch. 


F/1 

F/l 

F/l 

F/l 

I 

F 


Datecorrv 
menced 


Projected  ter- 
minatkyi  date 


05-01-«3 

07-17-93 

07-30-93 

07-30-93 

07-30-93 

07-16-93 

07-22-93 

07-09-93 

07-09-93 

07-21-93 
07-21-93 
07-30-93 

07-31-93 

07-24-93 

07-24-93 
08-01-93 

07-27-93 

07-31-93 

07-07-93 

08-01-93 
07-27-83 

07-08-83 

07-21-83 

07-27-83 

07-14-83 

06-01-93 

12-01-«2 

12-01-91 

08-01-92 

12-01-91 

12-01-91 

05-01-92 

01-01-92 

11-18-91 

04-01-92 

12-01-91 

02-01-42 


0»-3O-9a 

Indef. 

11-27-93. 

11-27-93. 

Indef. 

11-13-93. 

Indef. 

07-31-93. 

06-31-93. 

Indef. 
Indef. 
Indef. 

Indef. 

Indef. 

Indef. 
Indef. 

Indef. 

Indef. 

Indef. 

07-31-94. 
10-31-93. 

Indef. 

Indef. 

Indef. 

Indef. 

07-31-08. 

indef. 

Indef. 

Indef. 

Indef. 

indef. 

Indef. 

Indef. 

indef. 

Indef. 

Indef. 

Indef. 
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DocMNo. 

Tfansporter/S«iler 

Recipient 

Date  filed 

Part 
284 
tub- 
part 

Est  max. 

daily 
quantity** 

AFF. 
Y/A/ 
N*** 

Rate 

Sch. 

Dateconv 
menoed 

Projected  ter- 
nwuitiondata 

ST93-50r2  .. 

Chandetour  Pipe  Una 
Co. 

Excel  Gas  Marketing. 
Inc. 

08-06-93 

K-S 

40.000 

N 

04-01-92 

Indef. 

ST93-5073  .. 

Cha?xleleur  Pipe  Une 
Co. 

Micteon  Marketing 
Corp. 

08-06-93 

K-S 

80.000 

N 

02-01-92 

Indef. 

ST93-5074  .. 

Chandeleur  Pipe  Une 

Co. 
Chandeleur  Pipe  Line 

MG  Natural  Gas  Corp 

08-06-93 

K-S 

50.000 

N 

02-01-02 

Indef. 

ST93-5075  .. 

SeaguB  Marketing 

08-06-93 

K-S 

75.000 

N 

03-01 -«2 

Indef. 

Co. 

Servtees.  Inc. 

ST93-5076  .. 

Chandeleur  Pipe  Une 

Co. 
Chandeleur  Pipe  Une 

Chevron  USA  Inc  ... 

06-06-93 

K-S 

100.000 

N 

05-01-83 

Indef. 

ST93-5077  .. 

Energy  Intemattonal 

08-06-93 

K-S 

31.500 

N 

05-01-93 

Indef. 

Ca 

Marketing  Corp. 

ST93-5078  .. 

Chandeleur  Pipe  Une 
Co. 

LHtMt  Gas  Pipe  Une 
Co. 

06-06-93 

K-S 

100.000 

N 

04-01-92 

Indef. 

ST93-5079  .. 

Chandeleur  Pipe  Une 
Co. 

Enion  Ges  Marketing. 
In& 

06-06-83 

K-S 

30.000 

N 

06-01-82 

Indef. 

ST93-5080  .. 

Chandeleur  Pipe  Ur>e 
Co. 

Endevco  Oil  &  Gas 
Co. 

06-06-93 

K-S 

30.000 

N 

05-01-92 

Indef. 

ST93-5081   .. 

Chandeleur  Pipe  Une 
Co. 

Eastex  Hydrocart)ons, 
Inc. 

08-06-93 

K-S 

30.000 

N 

05-01-92 

Indef. 

ST93-5082  .. 

Chandeleur  Pipe  Une 
Co. 

KCS  Energy  Market- 
ing. Inc. 

08-06-93 

K-S 

50.000 

N 

06-01-92 

Indef. 

ST93-5083  .. 

Chandeleur  Pipe  Une 
Co. 

Aquila  Energy  Market- 
ing Corp. 

08-06-93 

K-S 

20.000 

N 

10-01-«2 

Indef. 

ST93-5084  .. 

Delhi  Gas  Pipeline 
Corp. 

Panhandle  Eastern 
Pipeline  Co. 

08-09-93 

C 

250,000 

N 

07-06-93 

Indef. 

sn-93-50«  .. 

Transok  Gas  Trans- 
mission Co. 

ANR  Pipeline  Co..  Et 
Al. 

08-09-93 

C 

100.000 

N 

07-20-83 

Indef. 

srr93-6oe6  .. 

Transok  Gas  Trans- 
mission Co. 

ANR  Pipeline  Co.,  Et 
Al. 

08-09-93 

C 

200.000 

N 

07-10-93 

Indef. 

ST93-5087  .. 

Colorado  Interstate 
Gas  Co. 

Continental  Natural 
Gas.  inc 

08-09-93 

G-S 

20,000 

N 

07-22-83 

Indef. 

ST93-5088  .. 

Colorado  Interstate 
Gas  Co. 

Continental  Natural 
Gas,  Inc. 

08-09-93 

G-S 

20,000 

N 

07-23-83 

Indef. 

ST9a-5089  .. 

Colorado  Interstate 
Gas  Co. 

KN  Gas  Marketing. 
Inc. 

08-09-«3 

G-S 

15,000 

N 

07-23-83 

Indef. 

ST93-6090  .. 

Tainkline  Gas  Co 

AGIP  Petroleum  Co.. 

Ina 
Equitable  Resources 

08-09-93 

G-S 

100.000 

N 

07-24-83 

Indef. 

ST9a-5091   .. 

TrunUine  Gas  Co 

08-09-93 

G-S 

100.000 

N 

07-24-93 

Indef. 

Marketing  Co. 

ST93-5092  .. 

Trunldlne  Gas  Co 

CMS  Mafk9tir>g  Co  ... 

08-09-93 

G-S 

50.000 

N 

07-23-93 

Indef. 

ST93-5093  .. 

TnjnkHr»e  Gas  Co 

Pervizoii  Gas  Market- 

Infl-Co. 
GGR  Energy  

08-09-93 

G-S 

15,000 

N 

07-24-93 

Indef. 

ST93-5094  .. 

Natural  Gas  P/L  Co. 

08-09-93 

G-S 

50.000 

N 

08-01-93 

Indef. 

of  America. 

ST93-50d5  .. 

Canyon  Creek  Com- 
pression Co. 

Texaco  Gas  Mart(et- 
Ing.  Itk. 

08-09-93 

G-S 

193.000 

N 

07-02-83 

Indef. 

ST93-5096  .. 

Questar  Pipeline  Co  .. 

Mountain  Fuel  Supply 

Co. 
UnitadGas  Services 

08-10-93 

B 

153.530 

Y 

F 

05-08-93 

Indef. 

ST93-5097  .. 

ColumbiB  Gas  Trans- 

08-10-83 

G-S 

200.000 

Y 

1 

08-01-93 

Indef. 

misstonCorp. 

Co. 

■ 

5193-5096  .. 

Columbia  Gas  Trans- 
misskxi  Corp. 

Souttiem  Gas  Co.. 
Inc. 

08-10-93 

G-S 

399 

N 

F 

08-01-93 

Indef. 

ST9»-5099  .. 

Natural  Gas  P/L  Co. 
o(  America. 

Enron  Gas  Marketing 

mc. 

08-10-93 

G-S 

20.000 

N 

F 

06-01-83 

08-31-93. 

ST93-5100  .. 

Nahjral  Gas  P/L  Co. 
o(  America. 

Minnegasco,  kx:  ., 

08-10-93 

G-S 

25.000 

N 

F 

08-05-93 

10-31-93. 

ST93-5101   .. 

Natural  Gas  PA.  Co. 

of  America. 

Minnegasco.  Inc 

08-10-03 

G-S 

25.000 

N 

F 

08-05-93 

10-31-93. 

5T93-€102  .. 

Natural  Gas  P/L  Co. 
of  Amertea. 

North  Canadian  Mar- 
keting. 

08-10-93 

G-S 

150.000 

N 

06-01-93 

Indef. 

ST9»-6103  _ 

Natural  Gas  P/L  Co. 
cHAimrkM 

Peoples  Natural  Gas 
Ca 

0&-10-93 

&-S 

150,000 

N 

08-01-93 

Indef. 

ST93-5104  - 

Texas  Gas  Trans- 
nisaiort  Corp. 

Western  Kentucky 
Gas  Co. 

08-10-93 

B 

256 

N 

07-28-93 

Indef. 

ST93-«105  - 

Texas  Gas  Trans- 
mission Corp. 

Western  Kentucky 
Gas  Co. 

08-10-93 

B 

153 

N 

07-31-03 

Indef. 

;    ST93-5106  „ 

Texas  Ges  Trans- 

Enron  Gas  Ma'keting, 

08-10-93 

G-S 

300,000 

N 

07-29-93 

Indef. 

S 

T93-5107  .. 

misskxiCorp. 
B  Paso  Natural  (Us 
Co. 

Inc. 
GPM  Gas  Corporation 

08-10-93 

G-S 

226.600 

N 

07-12-93 

Indef. 
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Docket  r4o. 


ST93-5106 

ST93-5109 

ST93-5110 

ST»-6111 
ST93-5112 
ST93-5113 
ST93-5114 

ST93-5115 
ST93-5116 

ST93-5117 

ST93-5118 
ST93-6119 
ST93-5120 

ST93-5121 

ST93-5122 

ST93-5123 

ST93-5124 

ST93-5125 

ST93-5126 

ST93-5t27 

ST93-5128 

ST93-5129 

ST93-5130 

ST93-5131 

ST93-5132 

ST93-5133 

ST93-5134 

ST93-5135 

ST93-5136 

ST93-5137 

ST93-5138 

ST93-5139 

ST93-6140 

ST93-5141 
ST93-5142 

ST93-5143 

ST93-5144 

ST9»-6145 

ST93-5146 


Transpofter/S«il«r 


K  N  Energy.  Inc 

K  N  Wattenberg 
Trans.  L.L  Co. 
K  N  Energy,  Inc 

K  N  Energy.  Inc 

ANR  Ptpeiine  Co 

ANR  Pipeline  Co 

ANR  Ptpeiine  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

Tennessee  Gas  Pipe- 
line Co. 

Northwest  Pipeline 
Corp. 

Northwest  Pipeline 
Corp. 

Northwest  Rpeline 
Corp. 

Northwest  Rpeline 
Corp. 

Northwest  Pipeline 
Corp. 

Northwest  Pipeline 
Corp. 

Trartsolt  Gas  Trans- 
mission Co. 

Transok  Gas  Trans- 
niission  Co. 

Tranaoit  Ga«  Trans- 
fnission  Co. 

Chandeieur  Pipe  Line 
Co. 

Valero  Transniission. 
L.P. 

Vaiero  Transnnission. 
L.P. 

K  N  Wattenberg 
Trans..  L.L.  Co. 

Arkia  Energy  Re- 
sources Co. 

ArKIa  Energy  Re- 
sources Co. 

A/kIa  Energy  Re- 
sources Co. 

ArVta  Energy  Re- 
sources Co. 

Transcontinental  Gas 
P/L  Corp. 

El  Paso  Natural  Gas 
Co. 

Midwestern  Gas 
Transnnission  Co. 

Questar  Piepline  Co  . 

Questar  Pipeline  Co  . 

Transcontinental  Gas 

P/l  Corp. 
Vaiero  Transnilsslon, 

LP. 
Valero  Transmission, 

LP. 
Valero  Transmission. 

L.P. 


Recipient 


Anthem  Energy  Co.. 

LP. 
Panhandle  Eastern 

Pipe  Line  Co. 
Northern  Natural  Gas 

Co. 

Intarenergy  Corp  

Kerr-McGee  Corp 

Ken-Mcgee  Corp  

Tenaska  Marketing 

Ventures. 

Entrade  Corp 

Chevron  U.S.A.  Pro- 

duclfcxiCo. 
Coenergy  Ventures, 

Inc. 

Oiympic  Fuels  Co  

CMS  Gas  Marketing  .. 
Ar^adarko  Trading  Co 

Development  Associ- 
ates. Inc. 

Enron  Gas  Marketing. 
IrK:. 

Washington  Natural 
Gas  Co. 

Grarxl  Valley  Gas  Co 

Brooklyn  Interstate 
Nat.  Gas  Corp. 

Columt)ia  Power  As- 
sociates, L.P. 

ANR  Pipeline  Co..  et 
aJ. 

ANR  Pipeline  Co.,  et 
ai. 

ANR  Pipeline  Co.,  et 
al. 

NGC  Transportation. 
Inc. 

Texas  Eastern  Trans- 
misskxi  Corp. 

Transcontinentai  Gas 
Ptpeiine. 

Vessels  CNI  &  Gas  Co 

Sonat  Marketing  Co  .. 

Bayou  South  Gas 

Gathering  Co. 
TkJewest  Trading  & 

Transport  Co. 
JMC  Expkxatkxi  Co  .. 

Virginia  Natural  Gas. 
Inc. 

Amoco  Energy  Trad- 
ing Corp. 

Triumph  Natural  Gas, 
Inc. 

Nephi  City  Corp 

Union  Pacific  Fuels. 
Inc. 

GGR  Energy  

Texas  Gas  Trans- 
misskxi  Corp. 

EL  Paso  Natural  Gas 
Co. 

Termessee  Gas  Pipe- 
line Co. 


Date  flied 


Part 
284 
sub- 
pad 


0»-11-03 

08-11-93 

08-11-93 

08-11-93 
06-11-93 
0»-11-93 
06-11-93 

08-11-93 
08-11-93 

08-11-93 

06-11-93 
06-11-93 
08-11-93 

08-11-93 

06-11-93 

08-11-93 

08-11-93 

08-11-93 

06-11-93 

08-11-93 

06-11-93 

08-11-93 

06-12-93 

06-12-93 

06-12-93 

08-12-93 

08-12-93 

08-12-93 

08-12-93 

06-12-93 

08-12-93 

08-12-93 

08-13-93 

08-13-93 
08-13-93 

06-13-93 

06-16-93 

08-16-93 

08-16-93 


G-S 

G 

G 

G-S 
G-S 
G-S 
G-S 

G-S 
G-S 

G-S 

G-S 
G-S 
G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

C 

C 

C 

G-S 

C 

C 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

G-S 

G-S 

B 
G-S 

G-S 

C 

C 

C 


Eat  max. 

dally 
quantity** 


AFF. 

Y/A/ 
N*** 


50.000 

100,000 

10.000 

15.000 
100.000 
100.000 

50,000 

500.000 
50,000 

100,000 

50,000 

150,000 

20,000 

2,464 

25.000 

100,000 

2,464 

100,000 

25.000 

35,000 

50.000 

1.200 
100.000 

3.300 

4.4QP 
60.000 
85.000 
50,000 
25.000 
10,000 
140,000 

9.343 

19.800 

2.000 
90.000 

50,000 

12,500 

2,000 

4,302 


N 

N 

N 

N 
N 
N 

N 

N 
N 

N 

N 
N 
N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
N 

N 

N 

N 

N 


Rats 
Sch. 


Date  com- 
menced 


F/l 


Proiected  ter- 
mination date 


06-01-93 

05-01-93 

06-01-93 

06-01-93 
06-01-93 
06-01-93 
06-01-93 

08-01-93 
07-29-93 

06-01-93 

07-27-93 
07-20-93 
07-15-93 

07-01-93 

07-01-93 

07-01-93 

07-01-93 

06-01-93 

06-02-93 

07-22-93 

07-01-93 

06-01-93 

04-01-93 

08-17-93 

07-06-93 

04-01-93 

06-01-93 

06-01-93 

06-01-93 

06-01-93 

07-26-93 

06-01-93 

06-01-93 

07-28-93 
06-01-93 

07-23-93 

06-01-93 

06-03-93 

08-01-93 


Indef. 

Indef. 

Indef. 

Indef. 
Indef. 
Indal. 
Indef. 

Indef. 
Indef. 

Indef. 

Indef. 
Indef. 
Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

12-11-12. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

10-31-93 

Indef. 

Indef. 
Indef. 

indef. 

01-01-99. 

Indef. 

Indef. 
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Docket  No. 


ST93-6147  . 

Snr9»-6148  . 

ST83-5149  . 

ST83-61S0  . 

ST93-6151  . 

STB3-6152  . 

STB3-61S3  . 

STaj-6154  . 
STB3-6155  .. 

STB3-6156  . 

ST9»-6157  .. 

ST93-5158  .. 

ST93-6159  .. 

ST93-5160  .. 

ST93-5161   .. 

ST9^-5162  .. 

STM-5163  .. 

ST93-5164  .. 
ST»-5165  .. 

ST93-S166  .. 
ST93-6167  _ 

ST93-5168  .. 

ST93-5169  .. 

ST93-5170  .. 

ST93-5171   .. 

ST93-6172  .. 

ST93-S173  .. 

S7W-5174  .. 

STB3-5175  .. 

STB3-5176  .. 

ST93-5177  _ 

STB3-5178  .. 

ST93-5179  .. 

ST93-5180  .. 

ST»-«181  .. 

ST93-5182  .. 

STfi9-61S3  .. 


Tran«po(1*r/S«ller 


Valaro  Trantmlwion, 

LP. 
Valero  Transmission, 

LP. 
Valaro  Transmission, 

LP. 
Tranaok.  Inc  


Saa  Robin  Pipalina 

Co. 
Norti  Pann  Gas  Co  .. 

Valaro  Transmisston, 

LP. 

Enogax  Inc 

NorVtam  Naiurai  Gas 

Co. 
Nortttam  Natural  Gas 

Ca 
Acadan  Gas  Pipeiina 

Syatam. 
Moiava  Pipeiina  Co  ... 

B  Paso  Natural  Gas 

Co. 
B  Paso  Naturai  Gas 

Ca 
Q  Paso  Natural  Gas 

Co. 
Florida  Gas  Trans- 

misstonCo. 
Tennessee  Gas  Pipe- 

IneCo. 

Enogax,  Inc 

Enogex.  Inc 

Enogex.  Inc 

Tennessee  Gas  Pipe- 

InaCo. 
Nortfnrvest  Pipeline 

Corp. 
Natural  Gas  P/L  Co. 

of  America. 
Northwest  Pipeline 

Corp. 
Nabjral  Gas  P/L  Co. 

of  America. 
B  Paso  Natural  Gas 

Co. 
B  Paso  Natural  Gas 

Co. 
B  Paso  Natural  Gas 

Ca 
B  Paso  Natural  Gas 

Co. 
B  Paso  Natural  Gas 

Ca 
B  Paso  Natural  Gas 

Ca 
B  Paao  Natural  Gas 

Co. 
B  Paso  Natural  Gas 

Co. 
B  Paso  Natural  Gas 

Co. 
Texas  Gas  Trar«- 

mlssion  Corp. 
Texas  Gas  Trans- 

mIsstonCorp. 
Texas  Gas  Trans- 

misskm  Corp. 


Recipient 


B  Paso  Natural  Gas 

Co. 
United  Gas  Pipeline 

Ca 
Tennessee  Gas  Pipe- 

HrMCo. 
ANR  Pipeline  Co..  et 

^. 
QQR  Energy  Co 

New  Yorit  State  Bee- 
trie  A  Gas  Corp. 

El  Paao  Natural  Gas 
Co. 

ANR  Pipeline  Co 

Anadarito  Trading  Co 

Grand  Valley  Gas  Co 

NaL  Gas  PA.  Ca  of 

America,  etal. 
Destec  Gas  Services, 

Inc. 
Enron  Gas  MaiVsting, 

Inc. 
Premier  Gas  Co 

Grand  Valley  Gas  Co 

Ftorida  Power  Coip  ... 

Appalachian  Gas 
Sales. 

Wiiliants  Natural  Gas 

Phillips  Gas  Pipeline 
Ca 

WIMam  Nature  Gas  .. 

Petroleum  Source  & 
Systems  Group. 

Development  Associ- 
ates, Inc. 

Illinois  Power  Co 


Enron  Gas  Marketing. 

National  Gas  Re- 
sources, LP. 
Texas-Ohio  Gas,  Inc  . 

Los  Gatoa  Tomato 
Products. 

American  Hunter  Ex- 
piration Ltd. 

Chevron  U.SA  Inc  ... 

Mercado  Gas  Serv- 
ices, Irw. 

WatsonviBe  Cogen- 
eration  Partner. 

Sunoor  bic  .„.._.... 

Mock  Resources,  Irw 

Pacific  Gas  &  Electric 

Co. 
Centran  Corp  

Yuma  Gas  Corp 


Fuel  Services  Group, 
Inc. 


Datsffiad 


oe- 

08- 
08- 
08- 
08- 


08-23-93 


Ofr- 

08- 
08- 

08- 

08- 

08- 

08- 

08- 

08- 

0»- 

08- 

08- 
08- 

08- 
08- 


08- 

08- 

08- 

08- 

08- 

08- 

08- 

08- 

08- 

08- 

08- 

08- 

08- 

08- 

08- 

08- 


8-83 
6-03 
6-93 
8-«3 
6-83 


6-03 

6-«3 
6-83 

6-83 

&-«3 

7-83 

7-93 

7-83 

7-83 

7-«3 

7-93 

8-93 
8-93 

8-83 
a-93 


Part 
284 
sub- 
part 


8-93 

8-«3 

8-93 

8-03 

8-93 

8-83 

8-93 

8-93 

8-83 

8-83 

8-83 

8-93 

8-83 

8-83 

8-93 

9-83 


C 

C 

C 

C 

Q-S 

G- 

HT 
C 

C 
G-S 

G-S 

C 

G-S 

G-S 

G-S 

G-S 

G-S 

O-S 

C 
C 

C 
Q-S 

G-S 

G-S 

G-S 

O-S 

G-8 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 


Est  max. 

dMy 
quwmty** 


10,000 

25.000 

8.578 

100.000 

100,000 

20,000 

25.000 

50.000 
25.000 

100.000 
55,000 
10,000 
20,600 
51.500 
4.001 

190,000 

73,601 

50.000 
100,000 

15,000 
4,000 

40,784 
15,000 

100,000 
9,274 
2,487 
4.120 
2,487 

10.300 
2.575 
4,120 
7,125 

14.000 

82,400 
2,000 

75.000 
1,000 


AFF. 
Y/A/ 
N^ 


N 

N 

N 

N 

N 

N 

N 

N 
N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
N 

N 
N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

Y 

N 


Rats 
Sch. 


I 

I 

I 

I 

I 
F/l 

F/l 

I 

I 

F 
I 

F 
I 


Dalsconrv 


08-01-93 

08-01-93 

08-01-83 

07-17-83 

08-06-93 

04-01-83 

07-24-83 

07/17/93 
07/01/93 

06/28/93 

0eA>1/93 

07/D3«3 

07/22/93 

07/22/93 

07/19/93 

07A)3/93 

07/28/93 

07/29/93 
06A)1/93 

08/11/93 
06A)1/93 

08/01/93 

08/01/93 

07/05/93 

06/D2/93 

08A}1/93 

0aA}1/93 

07/24/93 

0eA)1/83 

07/31/93 

08/01/93 

08/01/93 

08/01/93 

08A)5/93 

08^)1/93 

oemj93 

08/01/93 


Protected  ter- 
mir^aUon  data 


indef. 

Indef. 

Indef. 

Indef. 

Indef. 

03-ai-«. 

Indef. 

mdef. 
ndef. 

Indef. 

Indef. 

06-30-94. 

09-30-93. 

Indef. 

07-31-83. 

Indef. 

Indaf. 

Indef. 
Indef. 

Indef. 
indef. 

Indef. 

08-31-93. 

Indef. 

09-30-93. 

08-31-83. 

08-31-83. 

07-29-93. 

08-31-93. 

09-30-93. 

Oa-31-93. 

08-31-93. 

08-31-83. 

08-06-93. 

Indef. 

Indef. 

Indef. 
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Proieded  ler- 
minathxidate 

1 

ST93-5ia4  .. 

Texas  Qas  Trans- 
mission Corp. 

OAR  Energy,  tnc 

0S-1»-93 

G-S 

15.000 

N 

1 

06AXV93 

Indef. 

I 

ST93-518S  .. 

Texas  Qas  Trans- 
mission Corp. 

Union  Oil  Co.  of  Ctf- 
fwnla. 

08-1 »-©3 

O-S 

10,000 

N 

1 

06^)1/93 

Indef. 

H 

ST93-5186  .. 

Texas  Gas  Trans- 
mission Corp. 

Energy  Transportation 
Mgml.,  Inc. 

06-19-83 

G-S 

12.000 

N 

1 

08/05/93 

Indef. 

H 

ST93-5187  .. 

Trunkflrw  Gas  Co 

MQ  Ventures 

00-19-93 

G-S 

1.000 

N 

F 

08/01/93 

Indef. 

^^H 

ST93-51S8 

Triinldina  Gas  Co 

QGR  Enerov  

0&-19-«3 

G-S 

50,000 

N 

1 

08A)1/93 

Indef. 

^^H 

ST93-5189  .. 

TrunkNne  Gas  Co 

Castex  Energy,  Inc  ... 

Ofr-19-93 

G-S 

20,000 

N 

1 

08/01/93 

Indef. 

^H 

ST93-5190  .. 

Trunidlne  Gas  Co 

Hadson  Gas  Sys- 
tems. Inc. 

08-19-93 

G-S 

10.000 

N 

1 

08/01/93 

Indef. 

H 

ST93-5191   .. 

Trunidlne  Qas  Co 

Fxxon  Co..  U.SJ< 

0&-19-83 

G-S 

25.000 

N 

1 

08/01/93 

Indef. 

^^1 

ST93-6192  .. 

Truntdine  Gas  Co 

Transco  Liquids  Co  ... 

06-19-93 

O-S 

150,000 

N 

1 

06/01/93 

Indef. 

^^1 

ST93-5193  .. 

Trunidlne  Gas  Co 

MQ  Natural  Qas  Corp 

06-19-93 

Q-S 

25,000 

N 

1 

08/01/93 

Indef. 

^^1 

ST93-5194  .. 

Trvinidine  Gas  Co 

UGI  UtiiiHeft,  Inc 

06-19-93 

G-^ 

10,000 

N 

1 

Oe/07/93 

Indef. 

^^1 

ST93-5195  .. 

Trunidlne  Gas  Co 

Shoais  Creek  Invest- 
ing Partners. 

06-19-63 

O-S 

1.000 

N 

1 

08/01/93 

Indef. 

IH 

ST93-5196  .. 

Trunidlne  Gas  Co 

Tenaska  Marketing 
Ventures. 

08-1  »-93 

Q-S 

100,000 

N 

1 

06/05/93 

Indef. 

H 

ST93-5197  .. 

Trunidlne  Gas  Co 

Thermic  Refractories, 

Inc 
NGC  Transportation. 

08-19-93 

O-S 

SCO 

N 

1 

08/06/93 

Indef. 

^^ 

ST9S-6198  .. 

El  Paso  ^4aturaJ  Gas 

06-20-93 

G-S 

19,590 

N 

08A)1/93 

08-31-93. 

^1 

Co. 

Inc. 

j^^^ 

ST93-5199  .. 

El  Paso  Natural  Qas 
Co. 

DY-Oee  SenA»  of 
Pasaderta,  Inc. 

06-20-93 

G-S 

43 

N 

08/01/93 

06-31-83. 

1 

ST93-5200  .. 

El  Paso  Natural  Gas 

Co. 
El  Paso  Natural  Gas 

Co. 
El  Paso  Natural  Gas 

MQC  Transportatk>n, 

Inc. 
NGC  Transportation. 

Inc. 
Entrade  Corp 

06-20-93 

G-S 

19,967 

N 

06/01/93 

10-31-93. 

^1 

ST93-5201   .. 

06-20-93 

G-S 

29,335 

N 

08/01/93 

09-30-93. 

H 

ST93-5202 

08-20-93 

O-S 

18.173 

N 

06^)1/93 

06^1-93. 

'^1 

ST93-5203 

Co. 
El  Paso  Natural  Qas 

06-20-93 

O-S 

24,392 

N 

06-01-93 

09-30-93. 

i^^^l 

ST93-5204  .. 

Co. 
El  Paso  Natural  Gas 

Co. 
E)  Paso  Natural  Gas 

Redwood  Resources 

Inc. 
Unton  Oil  Co.  of  Cali- 

08-20-03 

O-S 

15.141 

N 

Oe-01-93 

08-31-83. 

■ 

ST93-5205  .. 

08-20-93 

G-S 

8,297 

N 

06-01-93 

01-31-84. 

^1 

Co. 

fornia. 

^^1 

ST93-5206  .. 

El  Paso  Natural  Gas 

Co. 
El  Paso  Natural  Gas 

Co. 
El  Paso  Natural  Gas 

Co. 
El  Paso  Natural  Gas 

Domtar  Gypsum.  Inc  . 

06-20-93 

O-S 

2,575 

N 

06-01-93 

06-31-93. 

^1 

ST93-5207  .. 

Grand  Valley  Gas  Co 

06-20-93 

O-S 

1,545 

N 

06-01-63 

07-31-94. 

H 

ST93-5208  .. 

Access  Energy  Corp  . 

08-20-93 

O-S 

14,559 

N 

06-01-63 

06-31-83. 

H 

ST9»-6209  .. 

Imperial  Irrigatkx)  Dis- 

06-20-93 

O-S 

10.300 

N 

08-01-93 

09-30-85. 

^1 

Co. 

trtet 

^^1 

ST93-5210  .. 

El  Paso  Natural  Gas 
Co. 

Broad  Street  Oil  & 
Gas  Co. 

06-20-93 

O-S 

1.199 

N 

06-01-93 

01-31-84. 

H 

ST93-5211   .. 

El  Paso  Natural  Gas 
Co. 

Brooklyn  Interstate 
Nat.  Gas  Corp. 

06-20-93 

O-S 

8.900 

N 

08-01-63 

08-31-83. 

H 

ST93-5212  .. 

EI  Paso  Natural  Gas 
Co. 

San  Diego  Gas& 
Electric  Co. 

06-19-93 

G-S 

24.720 

N 

06-01-93 

06-31-65. 

H 

ST93-6213  .. 

El  Paso  Natural  Gas 

Co. 
El  Paso  Natural  Gas 

Grand  Valley  Gas  Co 

06-19-93 

G-S 

7.000 

N 

06-01-93 

06-31-83. 

^1 

ST93-5214  .. 

Padlk:  Gas  &  Electric 

06-19-93 

G-S 

334,750 

N 

06-01-63 

08-31-63. 

^1 

Co. 

Co. 

^^1 

ST93-6215  .. 

Q  Paso  Natural  Gas 

Co. 
El  Paso  Natural  dan 

Enron  Qas  Marketing, 

Inc. 
Attkwo  Energy  Trad- 

06-19-93 

Q-S 

70,000 

N 

06-01-93 

09-30-93. 

^1 

ST93-5216  .. 

0&-19-93 

G-S 

9,343 

N 

06-01-93 

07-31-94. 

'^1 

Co. 

ing  Corp. 

^^1 

ST93-5217  .. 

B  Paso  Natural  Gas 
Co. 

Svk  Diego Gas& 
ElectrteCo. 

06-19-93 

O-S 

42.230 

N 

08-01-93 

06-31-65. 

■ 

ST32-5218  .. 

Monterey  Pipeline  Co 

Tnjnkiine  Gas  Co 

06-19-63 

C 

25,000 

N 

06-01-61 

Indef. 

^H 

ST93-5219  .. 

Coiumbta  Gulf  Trans- 
mission Co. 

Phitltps  Petroleum  Co 

06-19-93 

G-S 

100.000 

N 

06-01-83 

Indef. 

H 

ST93-5220  .. 

Coiumbia  Gulf  Trans- 
mission Co. 

Pirect  Gas  Supply 
Corp. 

06-19-93 

G-S 

25.000 

N 

06-01-63 

Indef. 

H 

ST93-5221   .. 

Coiombia  Gulf  Trans- 
mission Co. 

Coastal  Qas  Market- 
ing Co. 

06-19-93 

G-S 

100,000 

N 

07-30-93 

Indef. 

H 

ST93-5?22  .. 

Columbia  Giiif  Trans- 
mission Co. 

Aquiia  Energy  Market- 
ing Corp. 

06-1  »-93 

O-S 

100.000 

N 

07-2^-93 

Indef. 

■ 

* 
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Seh. 

Data  com- 
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rfOfmCtms  Mr- 
IIWWDOn  QBXm 

ST93^6223  .. 

Algonquin  Gas  Tran»> 
mlMion  Co. 

CNQ  Producing  Co  ... 

08-20-93 

O-S 

96,000 

N 

1 

07-29-93 

Indef. 

ST93-5224  .. 

Algonquin  Oat  Trans- 
miMiion  Co. 

Direct  Oat  Supply 
Corp. 

06-20-93 

G-S 

120,000 

N 

1 

07-30-93 

mdef. 

ST9a-622S  .. 

Algonquin  Qas  Trant- 
mtstlonCa 

Conaoiidatad  Edtoon 
Coof^4ewYoriL 

Oe-20-93 

B 

2344 

N 

F 

06-01-63 

inoei. 

ST93-5226  .. 

Algonquin  Oaa  Trana- 
misalonCo. 

Providence  Gas  Co ... 

Oe-20-93 

B 

56,035 

N 

F 

07-24-93 

Indef. 

ST93-6227  .. 

Algonquin  Gas  Trana- 
misalonCa 

ColoniaQasCo 

6fr-20-93 

B 

11.677 

N 

F 

06-01-93 

Indef. 

ST9»-6228  .. 

WMiaton  Basin  Her. 
P/LCa 

oe-20-93 

O-S 

409,002 

Y 

1 

07-22-63 

04-30-95. 

ST93-S229  .. 

TannasaeaOas  Pipa- 
maCa 

Channel  Industries 
QasCa 

08-20-93 

B 

100,000 

Y 

1 

07-22-93 

Indef. 

ST  93-6230  .. 

Sabina  PIpalna  Co  ... 

NGC  Transportation 

Inc. 
Texaco  Gas  Martcat- 

08-20-93 

G-S 

45,000 

N 

07-31-63 

Indef. 

ST93-S231  „ 

Sabina  PIpalna  Co  ... 

08-20-93 

O-S 

25.000 

A 

07-31-63 

Indef. 

« 

Inglnc. 

ST93-6232  .. 

Superior  Offshora 
PIpalna  Co. 

Union  Oil  Co  of  Cal- 
temia. 

08-20-93 

G-S 

50,000 

N 

06-01-63 

Indef. 

ST93-5233  .. 

Natural  Qaa  P/L  Co  of 
America. 

Catex  Energy  Inc 

06-20-«3 

O-S 

11.401 

N 

06-01-93 

06-31-93. 

ST»a-6234  .. 

Tranawestam  Pipeline 
Co. 

Enron  Gas  Marketing, 
Inc. 

08-20-93 

0-5 

5.000 

A 

06-01-«3 

06-31-93. 

sny-sMs  .. 

Tranawestam  Pipelina 
Co. 

Ca 

08-20-93 

O-S 

5.000 

N 

06-01-63 

06-31-63. 

ST93-5236  .. 

Transwastem  Pipeline 
Co. 

Richardson  Products 
Co. 

08-20-93 

G-S 

5,000 

N 

06-01-93 

06-31-93. 

ST9&-6237  .. 

Transwestem  Pipeline 
Co. 

Richardson  Products 
Co. 

08-20-93 

O-S 

5,000 

N 

06-01-93 

06-31-93.' 

ST83-S238  .. 

Transwestem  Pipeline 
Co. 

Richardson  Products 
Co. 

08-20-93 

O-S 

5,000 

N 

08-01-93 

06-31-93. 

ST83-5239  .. 

Transwestem  Pipeline 
Co. 

Richardson  Products 
Co. 

08-20-93 

O-S 

5,000 

N 

06-01-63 

06-31-93. 

ST93-5240  .. 

Trans¥vestem  Pipelirw 
Co. 

Richardson  Products 
Co. 

08-20-93 

O-S 

5,000 

N 

06-01-93' 

08-31-93. 

STM-6241  .. 

Transwestem  Pipeline 
Co. 

Richardson  Products 
Co. 

08-20-93 

G-S 

5,000 

N 

06-01-93 

06-31-93. 

SI83-S242  .. 

Transwestem  Pipeline 
Co. 

Richardson  Products 
Co. 

08-20-93 

G-S 

5,000 

N 

06-01-63 

08-31-93. 

STB3-6243  .. 

Transwestem  Pipeline 
Co. 

Richardson  Products 
Co. 

08-20-93 

O-S 

5.000 

N 

06-01-63 

06-31-63. 

ST93-5244  .. 

Transwestem  Pipeline 
Ca 

Continental  Natural 
Gas,  Inc. 

08-20-93 

O-S 

6.000 

N 

07-22-63 

07-51-63. 

ST83-5245  .. 

Transwestem  Pipeline 
Co. 

Richardson  Products 
Co. 

08-20-93 

O-S 

5,000 

N 

06-01-93 

06-31-93. 

ST93-5246  .. 

Transwestem  Pipeline 
Co. 

Richardson  Products 
Co. 

08-20-93 

G-S 

5,000 

N 

06-01-93 

06-31-63. 

ST»-6247  „ 

Transwestem  Pipeline 
Co. 

Enron  Gas  Mariceting, 
Inc. 

08-20-93 

G-S 

10,000 

A 

06-01-63 

06-31-63. 

ST93-S248  „ 

Transwestem  Pipeline 

Enron  Gas  Mariceting, 

08-20-93 

G-S 

10,000 

A 

08-01-93 

06-31-63. 

» 

Co. 

Inc. 

ST9»-5249  .. 

Transwestem  Pipeline 
Co. 

Enron  Gas  Mariceting, 
Inc. 

08-20-83 

G-S 

5,000 

A 

08-01-63 

06-31-63. 

ST83-S250  .. 

Trarwwestem  Pipeline 
Co. 

Enron  Gas  Mariceting, 
inc. 

08-20-93 

G-S 

2,500 

A 

08-01-63 

08-31-93. 

SI93-62S1  . 

Transwestem  Pipeline 
Ca 

Enron  Gas  Mariceting, 
Inc. 

08-20-93 

G-S 

5,000 

A 

08-01-63 

06-31-93. 

ST93-5252  .. 

Tranawestem  Pipeline 
Co. 

Richaidson  Products 
Ca 

06-20-93 

G-S 

10,000 

N 

06-01-63 

00-51-63. 

ST93-S253  . 

Transwestem  Pipeline 
Co. 

Richardson  Products 
Co. 

06-20-93 

G-S 

10,000 

N 

08-01-63 

08-31-63. 

ST83-6?54  .. 

Transwestem  Pipeline 
Co. 

Enron  Gas  Mariceting, 
Inc 

08-20-93 

O-S 

10,000 

A 

06-01-93 

08-31-93. 

ST93-6255  .. 

Transwestem  Pipeline 
Ca 

NGC  TranspoftaUon, 
Inc. 

08-20-93 

G-S 

5,000 

N 

08-01-93 

06-31-93. 

ST9&-5256  .. 

Transwestem  Pipeline 
Co. 

NGC  Transportation, 
Inc. 

08-20-93 

G-S 

5,000 

N 

00-01-93 

08-31-93. 

ST93-5257  „ 

Transwestem  Pipeline 

NGC  Transportation. 

08-20-83 

O-S 

5,000 

N 

06-01-93 

08-31-93. 

Co. 

Ina 
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ST93-5258    . 

Timnewestem  Pipeline 
Co 

Texaco  Gas  Market- 
ing, Irx:. 

06-20-03 

G-S 

2.500 

N 

06-01-93 

06-31-93. 

ST93-5259  .. 

Transwestem  Pipeline 

Co. 
Transwestem  Pipeline 

Co. 

Tennegasco  Corp  

06-20-93 

G-S 

2,500 

N 

06-01-93 

06-31-93. 

ST93-5260    . 

Enron  Gas  Marketing, 

Inc. 
Enron  Gas  Marketing, 

08-20-93 

G-S 

5,000 

A 

06-01-93 

06-31-93. 

ST93-5261    .. 

08-20-93 

G-S 

5.000 

A 

06-01-63 

06-31-93. 

Co. 

Inc. 

ST»-5262  .. 

Transwestem  Pipeline 

Co. 
Transwestem  Pipeline 

Co. 
Transwestem  Pipeline 

Co 
Transwestem  Pipeline 

Enron  Gas  Mailteting, 

Inc. 
Enron  Gas  Marketing. 

Inc. 
NGC  Transportation. 

Inc. 
NGC  Transportation. 

08-20-93 

G-S 

5.000 

A 

06-01-93 

06-31-93. 

ST93-5263  .. 

08-20-93 

G-S 

5.000 

A 

06-01-93 

06-31-93. 

ST93-5264   .. 

06-20-93 

G-S 

3,647 

N 

06-01-93 

06-31-93. 

ST93-5265  .. 

08-20-93 

&-S 

3.647 

N 

06-01-93 

06-31-93. 

Co. 

Inc. 

ST93-5266  . 

Transwestem  Pipeline 

Co 
Transwestem  Pipeline 

Co. 
Trartswestem  Pipelir>e 

NGC  Transportation, 

Inc. 
Enron  Gas  Marketing. 

Inc. 
Aqulla  Energy  Market- 

06-20-93 

G-S 

5,000 

N 

06-01-93 

06-31-63. 

ST93-5267  .. 

08-20-93 

G-S 

16.500 

A 

08-05-93 

06-31-93. 

ST»-5268    . 

08-2(V-93 

G-S 

10,400 

N 

08-08-93 

08-31-93. 

Co 

ing  Corp. 

ST93-5269 

Transwestem  Pipeline 
Co. 

Anthem  Er>ergy  Co., 
LP. 

08-20-93 

G-S 

14,600 

N 

08-07-93 

06-31-93. 

ST93-5270  .. 

Transwestem  Rpeline 

Co. 
Transwestem  Pipeline 

Vintage  Gas.  Inc  

08-20-93 

G-S 

8,882 

N 

06-01-93 

06-31-93. 

ST93-5271    .. 

Continental  Natural 

08-20-93 

G-S 

10,500 

N 

06-01-93 

06-31-93. 

Co. 

Gas,  Inc. 

ST93-5272 

Transwestem  Pipeline 

Co 
Transwestem  Pipeline 

Trlstar  Ga«  Co  

08-20-93 

G-S 

20.000 

N 

06-01-93 

06-31-93. 

O  1  9^^^\/^  »  «. 

ST93-5273  .. 

NGC  Transportation. 

08-20-93 

G-S 

5,000 

N 

06-01-93 

Ofr-31-93. 

. 

Co 

Inc. 

ST93-5274  .. 

Transwestem  Pipeline 
Co. 

NGC  Transportation. 
Inc. 

08-20-93 

G-S 

5.000 

N 

06-01-93 

06-31-93. 

ST93-5275  .. 

Transwestem  Pipeline 
Co. 

NGC  Transportation, 
Inc. 

06-20-93 

G-S 

5,000 

N 

06-01-93 

06-31-93. 

ST93-5276  .. 

Transwestem  Pipeline 
Co. 

NGC  Traasportation, 
Inc. 

08-20-93 

G-S 

5.000 

N 

08-01-93 

08-31-93. 

ST93-5277  .. 

Transwestem  Pipeline 
Co. 

NGC  Transportation. 
Inc. 

08-20-93 

G-S 

5.000 

N 

06-01-93 

06-31-93: 

ST93-5278  .. 

Trarwwestem  Pipeline 
Co. 

NGC  Transportation, 
Inc. 

08-20-93 

G-S 

5,000 

N 

06-01-93 

08-31-93. 

ST93-5279  .. 

Transwestem  1'ipelir>e 
Co. 

NGC  Transportation, 
Inc. 

08-20-93 

G-S 

5.000 

N 

06-01-93 

08-31-93. 

ST93-5280  .. 

Transwestem  Pipeline 

Co. 
Transok  Gas  Trans- 

U.S.A. Production  Co 

06-20-93 

G-S 

12,067 

N 

06-01-93 

06-31-93. 

ST93-5281    .. 

ANR  Pipeline  Co..  et 

08-20-93 

C 

50,000 

N 

1 

07-24-93 

Indef. 

mission  Co. 

al. 

ST93-5282  .. 

Delhi  Gas  Pipeline 
Corp. 

Natural  Gas  Pipellna 
Co.  o<  America. 

06-23-93 

C 

375.000 

N 

07-23-93 

Indef. 

ST93-5283  .. 

Delhi  Gas  Pipeline 
Corp. 

United  Gas  Pipeline 
Co. 

08-23-93 

C 

250,000 

N 

07-23-93 

Indef. 

ST93-5284   .. 

KN  Energy.  Inc 

U.S.  Gas  Transpor- 
tation, Inc. 

08-23-93 

G-S 

20,000 

N 

06-06-93 

Indef. 

ST93-5285  .. 

AriOa  Energy  Re- 
sources Co. 

Excel  Gas  Marketing, 
Inc. 

08-23-93 

G-S 

100,000 

N 

07-01-93 

Indef. 

ST93-5286  .. 

Southem  Natural  Gas 

Co. 
Columbia  Gulf  Trans- 

Highland Energy  Co  .. 

08-23-93 

G-S 

10,000 

N 

08-01-93 

Indef. 

ST93-5287  .. 

American  Hunter  En- 

06-23-93 

G-S 

50,000 

N 

08-01-93 

Indef. 

mission  Co. 

ergy. 

ST93-5288   .. 

Columbia  GuK  Trans- 
tnissioo  Co. 

Aflas  Gas  Marketing, 
Inc. 

08-23-93 

G-S 

250 

N 

08-01-93 

Indef. 

ST93-5289  .. 

Kem  River  Gas 
Transmission  Co. 

Union  Pacific  Fuels, 
Inc. 

08-23-93 

G-S 

25.000 

N 

06-03-93 

Indef. 

ST93-5290  . 

Kem  River  Gas 
Transmission  Co. 

Union  Pacific  Fuels, 
Inc. 

06-23-93 

G-S 

25,000 

N 

08-03-93 

Indef. 

ST93-5291    .. 

Ei  Paso  Natural  Gas 
Co. 

County  of  Los  Ange- 
les. 

08-23-93 

G-S 

2.274 

N 

F 

06-01-93 

06-31-93. 

ST9:>-5292  .. 

El  Paso  Natural  Gas 
Co. 

Broad  Street  Oil  & 
Gas  Co. 

06-23-93 

G-S 

1.200 

N 

F 

06-01-63 

06-30-93. 
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OockatNo. 


ST9»-5293  . 
ST93-5294  . 
ST93-5285  . 
ST83-6296  . 
ST93-6297  . 
^93-5298  . 
ST93-5299  . 
ST93-5300  . 
ST93-5301    .. 
ST93-6302  .. 
8733-5303  .. 
ST93-6304  .. 
ST93-5305  .. 
ST93-5306  .. 
ST93-5307  .. 
ST93-5308  .. 
STB3-6309  .. 
ST93-5310  .. 
ST93-6311   .. 
ST93-5312  .. 
ST93-5313  .. 
ST93-5314  .. 
ST93-5315  .. 
ST93-5316    . 
ST93-5317  .. 
ST93-5318  .. 
ST93-5319  .. 
ST93-5320  .. 
ST93-5321    .. 
ST93-5322  .. 
ST93-6323  .. 
ST93-5324  .. 
ST93-5325  .. 
ST93-5326  .. 
ST33-5327  .. 


Trwwport»r/S«il«r 


El  Paao  roatural  Gas 
Ck). 

Ei  Paao  Natural  Gas 
Co. 

Ei  Paao  Natural  Gas 
Co. 

Tranawastam  Ptpelina 
Co. 

Tranavvastam  Pipeline 
Co. 

Florida  Gas  Trans- 
mission Co. 

Florida  Gas  Trans- 
mission Co. 

Nor«>am  Natural  Gas 
Co. 

Nortiam  Natural  Gas 
Co. 

Nodhem  Natural  Gas 
Co. 

Northern  Natural  Gas 
Co. 

Texas  Gas  Trans- 
mission Corp. 

Texas  Gen  Trans- 
mission Corp. 

Texas  Gas  Trans- 
mission Corp. 

El  Paso  Natural  Gas 
Co. 

El  Paao  Natural  Gas 
Co. 

El  Paso  Natural  Gas 
Co. 

El  Paao  Natural  Gas 
Co. 

El  Paso  Natural  Gas 
Co. 

El  Paso  Ncrtural  Gas 
Co. 

El  Paso  Natural  Gas 
Co. 

El  Paso  Natural  Gas 
Co. 

El  Paso  Natural  Gas 
Co. 

Trartswestem  Pipeline 
Co. 

Northern  Natural  Gas 
Co. 

Northern  Natural  Gas 
Co. 

Tennessee  Gas  Pipe- 
line Co. 

Nortt>em  IKirx>is  Gas 

Norlhem  Illinois  Gas 

Valero  Transmission, 
LP. 

Artda  Ertergy  Re- 
sources Co. 

Tennessee  Gas  Pipe- 
tine  Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

El  Paao  Natural  Gas 
Co. 


Recipient 


AfcoOi&GasCo  ... 

Southwest  Gas  Corp 

Arco  OH  a  Gas  Co  ... 

Taylor  Energy  Corp  .. 

Mountain  Front  Pipe- 

Ine  Co.,  Inc. 
Coca-Cola  Foods  


Winnie  Pipeline  Co  ... 

NGC  Transportation, 

Inc. 
Southern  Naturiri  Gas 

Co. 
NGC  Transportation, 

Inc. 
NGC  Transportation. 

Inc. 
GGR  Ertergy  

Neste  Trading  (USA) 
hx. 

Arkla  Energy  Market- 
ing Co. 

Enron  Gas  Marketing, 
Inc. 

Zacky  Farms  


DatefHed 


Ct>evron  U.S.A..  Inc  .. 
Gallagher  &  Burk,  Inc 
Access  Energy  Corp  . 
Martinez  Cogen  LP  .. 
Access  Energy  Corp  . 
Access  Energy  Corp  . 
Access  Energy  Corp  . 

New  Mexico  Natural 

Gas,  Irx:. 
Peoples  Natural  Gas 

Co. 
Oxy  USA.  Inc  


Natiorwd  Fuel  Gas 
Distribution  Corp 

Broad  Street  Oil  & 
Gas  Co. 

Natural  Gas  Clearirig- 
house. 

Texas  Eastem  Trans- 
mission Corp. 

Mountain  Iron  &  Sup- 
ply Co. 

Prior  Intrastate  Corp  . 

Yuma  Gas  Corp  

Transco  LkjuWs  Co  .. 

Keico  Division  of 
Merck  &  Co..  Inc. 


08-23-63 

08-23-93 

08-23-93 

08-23-93 

08-23-93 

08-23-93 

08-23-93 

08-23-93 

08-23-93 

08-23-93 

08-23-93 

08-23-93 

08-;23-93 

08-23-93 

08-24-93 

08-24-93 

Oa-24-93 

08-24-93 

08-24-93 

0&-24-93 

08-24-93 

08-24-93 

Oft-24-93 

08-24-93 

08-24-93 

08-24-83 

08-24-93 

08-24-93 

Oft-24-93 

08-25-93 

08-25-93 

08-25-93 

08-25-93 

08-25-93 

08-26-93 


Part 
284 

•ub- 


G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

G-S 

G 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

C 

C 

C 

G-S 

G-S 

G-S 

G-S- 

G-S 


Est  max. 

daHy 
quantity" 


10.000 
25.750 
10.000 
7.500 
30,000 
3,531 
200,000 
200.000 
50,000 
100.000 
200,000 
50,000 
100,000 
100,000 
3,600 
350 
10.300 
20.584 
2.046 
8,255 
31 
2,542 
49' 
500 
176.341 
42,466 
172.288 
100.000 
100,000 
10,000 
1,000 
90,000 
t25.000 
132.495 
36 


AFF 
Y/A/ 
N*" 


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
Y 
Y 
Y 
N 
N 
N 
N 
N 
N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 


Rata 
Sch. 


F 

F 

F 

I 

I 

I 

I 

F/l 

F/l 

F/l 

F/l 

I 

I 

I 

F 

F 

F 

F 

F 

F 

F 

F 

F 

I 

F/l 

F/l 

F 


Data  com- 
menced 


08-01-93 
Oft-01-93 
08-01-93 
06-30-93 
07-01-93 
08-01-93 
08-01-93 
07-20-93 
07-01-93 
07-01-93 
06-01-93 
08-01-93 
08-13-93 
0&-01-93 
06-01-93 
08-01-93 
06-01-93 
08-01-93 
08-01-93 
06-01-93 
08-01-93 
08-01-93 
08-01-93 
07-31-93. 
06-01-93 
06-01-93 
08-01-93 
08-04-93 
07-28-93 
08-11-93 
08-19-93 
06-01-93 
07-2e-93 
08-01-93 
08-01-93 


Projected  ter- 
rrtirtation  date 


08-31-93. 

07-31-95 

06-30-93 

Indet. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

09-30-93 

08-31-93. 

10-31-93. 

08-31-93 

08-31-93 

09-30-93 

08-31-93. 

08-31-93. 

08-31-93. 

Indef. 

Indef. 

Indef. 

Indef. 

07-31-94. 

07-31-94. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

08-31-93. 
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Est  max. 

AFF. 

Rate 

Date  com- 

Projected ter-              ^H 

Docket  No. 

Transporter/Seller 

Recipient 

Date  filed 

sub- 
part 

daily 
quantity** 

Y/A/ 
N"* 

Sch. 

menced 

minatkxi  data              ^^H 

ST93-fWP8    . 

El  Paso  Natural  Gas 
Co. 

Lockheed  Advanced 
Devetopment  Co. 

08-26-93 

G-S 

248 

N 

F 

08-01-93 

08-31-93.                    j^H 

ST93-5329    . 

El  Paso  Natural  Gas 
Co. 

Dugan  Productkxi 
Corp. 

08-26-93 

G-S 

103 

N 

1 

07-30-93 

Indef.                          ^H 

ST93-.'i.\'W  .. 

El  Paso  Natural  Gas 

Co. 
El  Paso  Natural  Gas 

Co. 
El  Paso  Natural  Gas 

Co. 
El  Paso  Natural  Gas 

Co. 
El  Paso  Natural  Gas 

Co. 
El  Paso  Natural  Gas 

Co. 
El  Paso  Natural  Gas 

Co. 
Great  Lakes  Gas 

Access  Energy  Corp  . 

08-26-93 

G-S 

25 

N 

F 

08-01-93 

08-31-93.                    ^H 

ST93-5331    .. 

Access  Energy  Corp  . 

08-26-93 

G-S 

1 

N 

F 

08-01-93 

08-31-93.                    ^M 

ST93-5332  .. 

Access  Energy  Corp  . 

Ofr-26-93 

G-S 

38 

N 

F 

08-01-93 

08-31-93.                    J^M 

ST93-5333  .. 

Access  Energy  Corp  . 

08-26-93 

G-S 

125 

N 

F 

08-01-93 

08-31-93.                    ^M 

ST93-«vV»4  .. 

Access  Energy  Corp  . 

08-26-93 

G-S 

10 

N 

F 

08-01-83 

08-31-93.                     ^M 

ST93-5335  .. 

Access  Energy  Corp  . 

08-26-93 

G-S 

10 

N 

F 

Oft-01-93 

06-31-93.                    ^1 

ST93-5336    . 

Access  Energy  Corp  . 

08-26-93 

G-S 

10 

N 

F 

08-01-93 

07-31-94.                     ^H 

ST93-5337    . 

AIG  Trading  Corp 

08-26-93 

G-S 

50,000 

N 

F 

08-10-93 

10-31-93.                      ^M 

Trans..  L.P. 

■ 

ST93-S33fl  .. 

Great  Lakes  Gas 

Trans..  LP. 
Great  Lakes  Gas 

AIG  Trading  Corp 

08-26-93 

G-S 

25.000 

N 

F 

07-29-93 

10-31-93.                      ^1 

ST93-5339  .. 

GAZ  Metropolitan  & 

08-26-93 

G-S 

100.000 

N 

F 

08-03-93 

09-30-93.                     ^M 

Trans..  L.P. 

Co..  LP. 

ST93-5340  .. 

Natural  Gas  P/L  Co. 
o«  America. 

TWe  West  Trading  & 
Transport  Co. 

06-26-93 

G-S 

50.000 

N 

08-07-93 

Indef.                           ^M 

ST93-5341    .. 

Natural  Gas  P/L  Co. 
of  America. 

Eastex  Hydrocartxxis. 
Inc. 

08-26-93 

Gr-S 

11.300 

N 

08-01-93 

08-31-93.                    ^M 

ST93-5342 

Panhandle  Eastern 

Citv  oi  Sunrav  

08-26-93 

G-S 

100 

N 

07-27-93 

07-31-98.                    ^M 

•J  1  ^*^^»^^^t 

Pipe  Line  Co. 

^^1 1 «     ^v    *^^^»  ■■  ^^  W       *•••••■  •••• 

ST93-5343    . 

Northwest  Pipeline 
Corp. 

Development  Associ- 
ates. Inc. 

08-26-93 

G-S 

40.000 

N 

07-01-93 

Indef.                          ^H 

ST93-5344    . 

United  Gas  Pipe  Line 
Co. 

Okakx>sa  County  Gas 
DIst. 

08-26-93 

G-S 

10.000 

N 

08-13-93 

12-11-93.                    ^M 

ST93-5345  .. 

United  Gas  Pipe  Line 

Co. 
United  Gas  Pipe  Line 

Phillips  Petroleum  Co 

08-26-93 

G-S 

20.000 

N 

08-16-93 

12-14-93.                    ^H 

ST9»-5346  .. 

Delhi  Gas  Pipeline 

08-26-93 

G-S 

104.800 

N 

Op-10-93 

12-Ofr-93.                   j^M 

Co. 

Corp. 

ST9a-5347  .. 

United  Ga.H  Pipe  Line 

Co. 
United  Gas  Pipe  Line 

Co. 
United  Gas  Pipe  Line 

Olympk:  Pipeline  Co  .. 

08-26-93 

G-S 

1.700 

N 

F 

08-16-93 

12-14-93.                   ^H 

ST93-5348    . 

Anadari<o  Trading  Co 

08-26-93 

G-S 

20.000 

N 

Ofr-13-83 

12-11-93.                   ^M 

ST93-5349  .. 

Seagull  Martteting 

08-26-93 

G-S 

524.000 

N 

08-16-93 

12-14-93.                    ^M 

Co. 

Servtees.  Inc. 

ST93-5aS0  .. 

United  Gas  Pipe  Line 
Co. 

Excel  Gas  Marketing. 
Inc. 

08-2&-93 

G-S 

102.704 

N 

Oe-13-93 

12-11-93.                    ^M 

ST93-5351    .. 

Tennessee  Gas  Pipe- 
HneCo. 

Interstate  Gas  Mar- 
keting, Inc. 

08-26-93 

G-S 

11.060 

N 

07-28-93 

Indef.                           ^M 

ST93-5352    . 

Tennessee  Gas  Plpe- 
UneCo.   ■ 

Enron  Gas  Maricettng. 
Inc. 

0^26-93 

G-S 

703.297 

N 

07-27-93 

Indef.                         -^M 

ST93-5353  . 

Tennessee  Gas  Pipe- 
line Co. 

City  of  Admasville  

08-26-93 

B 

1.050 

N 

07-27-93 

Indef.                         ^M 

ST93-5354    . 

Tennessee  Gas  Pipe- 
line Co. 

04R  Energy  Inc 

08-26-93 

G^ 

300.000 

N 

08-05-93 

Indef.                         ^M 

ST93-5355  .. 

Arkansas  Oklahoma 
Gas  Corp. 

Ozari(  Gas  Trans. 
System,  et  ai. 

08-26-93 

G- 
KT 

500 

N 

06-01-93 

Indef.                           ^M 

ST93-5356    . 

Artcansas  Oklahoma 
Gas  Corp. 

Ozarit  Gas  Trans. 
System,  et  al. 

08-26-93 

G- 

HT 

4.000 

N 

05-01-93 

indef.                         ^M 

ST93-5357  .. 

Arkansas  Oklahoma 
Gas  Corp. 

Ozartt  Gas  Trans. 
System,  et  al. 

08-26-93 

G- 
HT 

3.520 

N 

07-01-93 

Indef.                         ^M 

ST93-5358  .. 

fNR  Pipeline  Co 

Elf  Exptoratkxi.  Inc  .... 

08-27-93 

G-S 

50.000 

N 

08-01-93 

Indef.                         ^M 

ST93-5359    . 

ANR  Pipeline  Co 

Meridian  Oil  Trading. 

Inc. 
Jackison  Pipeline  Co  . 

08-27-93 

G-S 

100.000 

N 

F 

06-01-93 

10-31-93.                  ^m 

ST9*-5360  .. 

ANR  Pipeline  Co 

08-27-93 

B 

20.000 

N 

08-01-93 

Indef.                         H 

ST93-5361 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

OXY  USA  Inc  

08-27-93 

G-S 

20,000 

N 

F 

08-01-93 

10-31-93.                 ^m 

ST93-5362    . 

Rochester  Gas  arxJ 

08-27-93 

G-S 

150.000 

A 

08-01-93 

Indef.                          ^M 

Electric  Corp. 

ST93-f)363    . 

Trunkllne  Gas  Co 

Tylex,  Inc 

08-27-93 

G-S 

100 

N 

08-11-93 

Indef.                         ^m 

ST93-5364  .. 

Texas  Eastern  Trans- 
mlsskxi  Corp. 

Natkxwl  Fuel  Gas 
Dist.  Corp. 

08-27-93 

G-S 

20.000 

N 

08-01-93 

10-31-99                    !^M 
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OockatNo. 


ST93-5365 

o  I  v3~o3do 

ST93-5367 

ST93-5368 

ST93-6369 

ST93-5370 
ST9^-5371 

ST93-6372 

ST93-5373  . 

ST93-5374  . 

ST93-5375 

ST93-5376  . 

ST93-5377  . 

ST93-6378  . 

ST93-5379  , 

ST93-5380  . 

ST93-5381   . 

STB3-5382  . 

STM-sasa  . 

STB3-6384  . 

ST93-5385  .. 

8193-5386  .. 

ST93-5387  .. 

ST93-6388  .. 

ST93-6389  .. 
ST93-5390  .. 

ST93-5391  .. 
ST93-5392  .. 
ST93-5393  .. 

ST93-5394  .. 

ST93-5395  .. 

ST93-5396  .. 

ST93-5397  .. 

5793-5398  .. 

ST93-5399    . 

ST93-5400  .'. 

ST93-6401   .. 


Transporter/SeUer 


Texas  Eastern  Trans- 
mission Corp. 

Texas  Eastern  Trans- 
mission Corp. 

Texas  Eastern  Jrans- 
mission  Corp. 

Texas  Eastern  Trarw- 
mission  Corp. 

Texas  Eastern  Trans- 
mission Corp. 

Truntdlne  Gas  Co 

Tennessee  Gas  Pipe- 
IneCo. 

Tennessee  Gas  Pipe- 
IneCo. 

Tennessee  Gas  Rpe- 
IneCc. 

Tennessee  Gas  Pipe- 
line Co. 

WUUston  Basin  Inter. 
P/LCo. 

Williston  Basin  Inter. 
P/LCo. 

TrunMirw  Gas  Co 


Recipient 


Nationai  Fuel  Gas 

Dist  Corp. 
Bristol  &  Warren  Gas 

Co. 
Elizabettitown  Gas  Co 

PrDv»dery»  Gas  Co  ... 

MiddleixKOugh  Gas  & 
Electric  DepL 

AIG  Trading  Corp 

NashvWe  Gas  Co 

04R  Energy.  Inc 

Texas-Ohio  Gas,  Inc  . 

Woodward  Marketing, 
Inc. 

Natural  Gas  Process- 
ing Co. 

Interenergy  Corp  .... 


Date  filed 


Lone  Star  Gas  Co 


El  Paso  l^tural  Gas 

Co. 
B  Paso  Natural  Gas 

Co. 
El  Paso  Natural  Gas 

Co. 
El  Paso  Natural  Gas 

Co. 
El  Paso  Natural  Gas 

Co. 
El  Paso  Natural  Gas 

Co. 
B  Paso  Natural  Gas 

Co. 
Natural  Gas  PA.  Co. 

o(  America. 
Gas  Co.  of  New  Mex- 
ico. 
Kentucky  West  Vir- 

gMaGasCo. 

ANR  Pipeline  Co 

Delhi  Gas  Pipeline 

Corp. 

ANR  Pipeline  Co 

ANR  Pipeiine  Co 

Tennessee  Gas  Pipe- 

IneCo. 
Tennessee  Gas  Pipe- 

IneCo. 
Tennessee  Gas  Pipe- 
line Co. 
Tennessee  Gas  Pipe- 

IneCo. 
Tennessee  Gas  Pipe- 

IneCo. 
Tennessee  Gas  Pipe- 
line Co. 
Tenrtessee  Gas  Pipe- 

IneCo. 
Tennessee  Gas  Pipe- 

IneCo. 
Westar  Transmission 

Co. 


Eastex  Hydrocartx>ns, 
Inc. 

Arida  Energy  Re- 
sources, et  al. 

Southern  California 
Edison  Co. 

Sunrise  Energy  Serv- 
ices, Inc. 

Access  Energy  Corp  . 

Aradarko  Trading  Co 

Sou1t)em  Calilomta 

Gas  Co. 
Sunrise  Energy  Serv- 

k»s,  Inc. 
Broad  Street  Oil  & 

Gas  Co. 
Olympic  Fuels  Co  


El  Paso  Natural  Gas 

Co. 
Kerrtucfcy  Hydro- 

caiton. 
Trinity  Pipeline.  Inc  .. 
ANR  Pipeline  Co..  et 

al. 

AIG  Trading  Corp 

O&R  Energy,  Inc 

Kerr-McGee  Corp 


Ocean  State  Power ... 

Distrlgas  of  Massa- 
chusetts Corp. 

Direct  Gas  Supply 
Corp. 

Pennsylvania  arxJ 
Soutt>em  Gas  Co. 

MG  Natural  Gas  Corp 

EastOhtoCo  


Equitable  Resources 
Marketing  Co. 

Natural  Gas  P/L  Co. 
of  America. 


06-27-93 

08-27-93 

08-27-93 

08-27-93 

08-27-93 

08-27-93 
06-27-93 

Oft-27-93 

08-27-93 

08-27-93 

08-27-93 

08-27-93 

06-27-93 

08-27-93 

08-27-93 

08-27-93 

06-27-93 

08-27-93 

0&-27-93 

06-27-93 

08-27-93 

08-27-^3 

06-27-93 

08-30-93 

08-30-93 
08-30-93 

06-30-93 
06-30-93 
08-^30-93 

08-^30-93 

06-30-93 

06-30-93 

08-30-93 

08-30-93 

08-30-93 

08-30-93 

08-30-93 


Part 
284 
sub- 
part 


G-S 

G-S 

G-S 

G-S 

G-S 

G-S 
B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

C 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

&- 

HT 
G-S 

G-S 
C 

G-S 
G-S 
G-S 

G-S 

B 

G-S 

G-S 

G-S 

B 

G-S 

C 


Est.  max. 

daMy 
quantity" 


52.652 

161 

2.829 

764 

35 

150.000 
26,000 

10,000 

75.000 

200.000 

20.495 

105.550 

50,000 

100,000 

100.000 

9,015 

14.788 

4,504 

941 

5.718 

13,882 

13,800 

20,000 

20,000 

20.000 
10,000 

100.000 

50.000 

450,000 


AFF. 
Y/A/ 
N~* 


N 

N 

N 

N 

N 

N 
N 

N 

N 

N 

N 

A 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
N 
N 


Rate 
Sch. 


110,000 

N 

110,000 

N 

91.500 

N 

1,500 

N 

160,000 

N 

10.000 

N 

307.500 

N 

50,000 

N 

Date  conv 
menced 


06-01-93 

Oft-01-93 

06-01-93 

06-01-93 

0&-01-93 

06-11-93 
07-30-93 

06-<30-93 

08-02-93 

07-29-93 

07-30-93 

06-09-93 

08-18-93 

08-07-93 

06-02-93 

08-02-93 

08-01-93 

08-01-93 

06-02-93 

06-02-93 

06-01-93 

06-01-93 

06-26-93 

07-01-93 

06-01-93 
07-29-93 

08-01-93 
08-04-93 
06-01-93 

08-08-93 

07-31-93 

08-05-93 

06-01-93 

08-01-93 

06-07-93 

06-05-93 

06-23-93 


Pnlacted  ter- 
minatton  date 


10-31-99. 

10-31-12. 

10-31-99. 

10-31-12. 

10-31-12. 

Irxlef. 
Indef. 

09-01-93. 

11-13-93. 

Indef. 

07-19-95. 

05-31-95. 

Indef. 

Indef. 

08-06-93. 

08-31-93. 

06-31-93. 

06-31-93. 

0&-31-«3. 

06-31-93. 

06-31-93. 

06-31-93. 

Indef. 

Indef. 

10-31-93. 
Indef. 

10-31-93. 
10-^1-93. 
Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

IrKtof. 

Indef. 

Irxlef. 

Indef. 
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Pwl 
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Est.  max. 

AFF. 

Rats 

Date  com- 

Projected ter- 

OocMNo. 

Transportef /Seller 

Recipient 

Date  filed 

sub- 
pan 

quanttty^ 

Y/A/ 
N"* 

Sch. 

menced 

mination  date 

ST93-5402 

Westar  Transmission 

Northern  Natural  Gas 

Co. 
FlorWa  Gas  Trans- 

08-30-93 

C 

50,000 

N 

06-11-93 

Indet. 

ST9»-5403  .. 

Co. 
Transameilcan  Natu- 

08-30-93 

C 

50.000 

N 

12-02-92 

Indet. 

ST93-5404  .. 

ral  Gas  Corp 
Transamerlcan  Natu- 

mission Co. 
Trunkllne  Gas  Co 

08-30-93 

c 

50.000 

N 

01-15-92 

Indef. 

ST93-5405  .. 

ral  Gas  Corp. 
Transamerlcan  Natu- 

TainMine Gas  Co 

08-30-93 

c 

25.000 

N 

01-02-92 

Indef. 

ST93-5406  .. 

ral  Gas  Corp. 
Transamerlcan  Natu- 

Transmntirwntal Gas 

08-30-93 

c 

25.000 

N 

09-14-92 

Indet. 

• 

ST93-5407  .. 

ral  Gas  Corp. 
Transan>er1can  Natu- 

P/LCorp. 
FlorWa  Gas  Trans- 

08-30-93 

c 

25.000 

N 

07-22-92 

indet. 

ST93-5408  .. 

ral  Gas  Corp. 
Transamerlcan  Natu- 

mission Co. 
FtorWa  Gas  Trans- 

08-30-93 

c 

50.000 

N 

12-01-92 

Indet. 

ST93-5409    . 

ral  Gas  Corp. 
Transamerlcan  Natu- 

mission Co. 
Trunkllne  Gas  Co 

Oft-30-93 

c 

25.000 

N 

05-09-92 

Indef. 

ST93-5410  .. 

ral  Gas  Corp. 
Transamerlcan  Natu- 

Trunidine Gas  Co 

08-30-93 

c 

50.000 

N 

11-06-92 

indef. 

ST93-5411    .. 

ral  Gas  Corp. 
Transamerlcan  Natu- 

Truntcline Gas  Co 

08-^30-93 

c 

50.000 

N 

01-01-92 

Indet. 

ST93-5412    . 

ral  Gas  Corp. 
TransafDerlcan  Natu- 

Trunitline Gas  Co 

08-30-93 

c 

50.000 

N 

01-14-92 

Indet. 

ST93-5413  .. 

ral  Gas  Corp. 
Transamorican  Natu- 

Trunidine Gas  Co 

08-30-93 

c 

25.000 

N 

06-20-92 

Indet. 

ST93-54U  .. 

ral  Gas  Corp. 
Transamerlcan  Natu- 

Transcontinental Gas 

08-30-93 

c 

25,000 

N 

11-02-92 

Indet. 

ST93-5415  .. 

ral  Gas  Corp. 
Transamerlcan  Natu- 
ral Gas  Corp. 

PA.  Corp. 
Transcontinental  Gas 
P/LCorp. 

08-30-93 

c 

25.000 

N 

10-22-92 

Indet. 

ST93-5416  .. 

Transamerlcan  Natu- 

Transcontinental Gas 

08-30-93 

c 

15.000 

N 

03-01-92 

Indet. 

ST93-5417  .. 

ral  Gas  Corp. 
Transamerlcan  Natu- 
ral Gas  Corp. 

P/LCorp. 
Transcontinental  Gas 
P/LCorp. 

08-30-93 

c 

50.000 

N 

04-22-92 

Indet. 

ST»-5418  .. 

Transamerlcan  Natu- 
ral Gas  Corp. 

TrarvKTintinental  Gas 
PA.  Corp. 

08-30-93 

c 

15.000 

N 

10-22-92 

Iridet. 

ST93-5419  .. 

Transamerlcan  Natu- 
ral Gas  Corp. 

Trarwcontinental  Gas 
PA- Corp. 

O6-5JO-93 

c 

15.000 

N 

04-01-92 

Indef. 

ST93-5420 

Transamerlcan  Natu- 
ral Gas  Corp. 

Texas  Eastern  Trans- 
mission Corp. 

08-30-93 

c 

15.000 

N 

07-24-92 

Indet. 

ST93-5421   .. 

Transamerlcan  Natu- 
ral Gas  Corp. 

Texas  Eastern  Trans- 
mission Corp. 

08-30-93 

c 

50.000 

N 

11-01-92 

Indet. 

ST93-5422  .. 

Transamerlcan  Natu- 
ral Gas  Corp. 

Texas  Eastern  Trans- 
mission Corp. 

08-30-93 

c 

15.000 

N 

10-02-92 

IrvJet. 

ST93-5423  .. 

Transamerlcan  Natu- 
ral Gas  Corp. 

Tennessee  Gas  Pipe- 
line Co..  et  al. 

08-30-93 

c 

25.000 

N 

10-01-92 

Irxlet. 

ST93-5424  .. 

Transamerlcan  Natu- 
ral Gas  Corp. 

United  Gas  Pipe  Line 
Co. 

08-30-93 

c 

25.000 

N 

08-28-92 

Indet. 

ST93-5425  .. 

Transamerlcan  Natu- 

United Gas  Pipe  Line 

08-30-93 

c 

50.000 

N 

01-01-92 

Indet. 

ST93-5426  .. 

ral  Gas  Corp. 
Transamerlcan  Natu- 

Co. 
United  Gas  Pipe  Line 

08-30-93 

c 

50.000 

N 

02-01-92 

Indef. 

ST93-5427  .. 

ral  Gas  Corp. 
Transamerlcan  Natu- 
ral Gas  Corp. 

Co. 

United  Gas  Pipe  Line 
Co. 

08-30-93 

c 

50.000 

N 

01-01-92 

Indet. 

ST93-5428  .. 

Trar^samerican  Natu- 

United Gas  Pipe  Line 

0&-3O-93 

c 

50,000 

N 

07-11-92 

Indef. 

ST93-5429  .. 

ral  Gas  Corp. 
Transamerlcan  Natu- 

Co. 
United  Gas  Rpe  Line 

08-30-93 

c 

50,000 

N 

01-01-92 

Indet. 

ST93-5430  .. 

ral  Gas  Corp. 
Transamerlcan  Natu- 

Co. 

United  Gas  Pipe  Line 

08-30-93 

c 

10,000 

N 

- 

0*4)3-92 

Indet. 

ST93-5431    .. 

ral  Gas  Corp. 
Transamerlcan  Natu- 
ral Gas  Corp. 

Co. 
Natural  Gas  PA.  Co. 
of  America. 

08-30-93 

c 

50,000 

N 

02-22-92 

Indet. 

ST93-5432  .. 

Transamerlcan  Natu- 
ral Gas  Corp. 

Natural  Gas  PA.  Co. 
o(  America. 

08-30-93 

c 

50,000 

N 

05-08-92 

Indet. 

ST93-5433  .. 

Transamerlcan  Natu- 
ral Gas  Corp. 

Natural  Gas  PA.  Co. 
d  America. 

08-30-93 

c 

50,000 

N 

01-17-92 

Indet. 

ST93-5434  .. 

Tramamerlcan  Natu- 
ral Gas  Corp. 

Natural  Gas  PA.  Co. 
of  America. 

08-30-93 

c 

50.000 

N 

10-09-92 

Indet. 

ST93-5435  .. 

Transamerlcan  Natu- 
ral Gas  Corp. 

Uatunt  Gas  PA.  Co. 
of  America. 

08-30-93 

c 

50.000 

N 

01-08-92 

Indet. 

ST93-5436  .. 

Transamerlcan  Natu- 
ral Gas  Corp. 

Natural  Gas  PA.  Co. 
of  America. 

08-30-93 

c 

50.000 

N 

0^-21-92 

Indet. 
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OocfcatNo. 


Tran8portsr/S64ler 

Transamerican  Natu- 
ral QaaCorp. 

Tranaamertcan  Natu- 
ral Gas  Corp. 

Transamerican  Natu- 
ral Gaa  Corp. 

Tranaamerkan  Natu- 
ral QasCorp. 

Tranaamertcan  Natu- 
ral Gas  Corp. 

Tranaamertcan  Natu- 
ral Gas  Corp. 

Tranaamerican  Natu- 
ral  Gas  Corp. 

Transamerican  Natu- 
ral Gas  Corp. 

Transamerican  Natu- 
ral Gas  Corp. 

Trartsamerlcan  Natu- 
ral Gas  Corp. 

Transamerican  Natu- 
ral Gas  Corp. 

Trarwamerican  Natu- 
ral Gas  Corp. 

Transocntlnental  Gas 
P/LCorp. 

TraiMcontinental  Gas 
PA.  Corp. 

Transcontirtental  Gas 
PA.  Corp. 

B  Paso  Natural  Gas 
Co. 

B  Paso  Natural  Gas 
Co. 

Natural  Gas  P/L  Co. 
of  America. 

Naiunrf  Gas  P/L  Co. 
of  Amertea. 

Northern  Natural  Gas 
Co. 

Northern  Natural  Gas 
Co. 

Northern  Natural  Gas 
Co. 

El  Paso  Natural  Gas 
Ca 

Columbia  Gulf  Trans- 
mission Co. 

Iroquois  Gas  Trans. 
System,  LP. 

Iroquois  Gas  Trans. 
System,  LP. 

Natural  Gas  PA.  Co. 
o<  America. 

Pacific  Gas  Trans- 
mission Co. 

Ozaifc  Gas  Trans- 
mission System. 

Mississippi  River 
Trans.  Corp. 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

Panhandle  Eastern 
Pipe  Line  Co. 


Recipient 


Datenied 


Part 
284 
sub- 
part 


EtLmax. 

daily 
quantity** 


AFF. 

Y/A/ 
N*** 


Rate 
Sch. 


Data  corrv 
merged 


Proiected  ter- 
mination date 


ST93-5437 
ST»-5438 
ST9»-5439 
ST93-5440 
ST93-6441 
Srr93-5442 
ST9^-6443 
ST93-S4M 
ST93-5445 
ST93-5446 
ST93-5447 
ST9J-5448 
ST93-5449 
ST93-54S0 
ST93-5451 
ST93-5452 
ST93-54S3 
ST93-5454 
Srr93-5455 
ST9a-5456 
Sr93-5457 
ST93-5458 
ST93-5459 
ST93-5460 
ST93-5461 
ST93-5462 
Srr93-^63 
ST93-5464 
STa^-5465 
ST93-6466 
ST93-5467 
ST93-5468 
ST93-5469 
ST93-6470 
S,T93-5471 


Natural  Gas  PA.  Co. 
of  America. 

Souttiem  Nature  Gas 
Co. 

Soulhem  Natural  Gas 
Co. 

Tennessee  Gas  Plpe- 
HneCo. 

TermesaeeGas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tervwssee  Gas  Pipe- 
line Co 

Tenr>essee  Gas  Pipe- 
line Co. 

Tenr>essee  Gas  Pipe- 
line Co. 

National  Fuel  Gas 
Dist  Corp. 

ANR  Production  Co  .. 

Nerco  Oil  &  Gas,  \nc  . 

Broad  Street  Oil  & 
Gas  Co. 

Broad  Street  Oil  & 
Gas  Co. 

American  Central  Gas 
Cos..  Inc. 

Valero  Gas  Mar1(et- 
infl,  LP. 

Mountain  Front  Pipe- 
line Co.,  inc. 

Quivira  Gas  Co  

Virginia  Public  L>tiHties 

Access  Energy  Corp  . 

Excel  Gas  Mariteting, 

inc. 
Gasiantic  Corp  


Appalachian  AS  Sales 

Green  VaSey  Chemi- 
cal Corp. 

Pacific  Gas  and  Elec- 
tric Co. 

Tristar  Gas  Mariceting 
Co. 

United  Cities  Gas  Co 

Centra  Gas  Manitoba 

Inc. 
Ncnttem  itlinols  Gas 

Co. 
PhOcKlelphia  Gas 

Works. 
G82  Metropolitan  and 

Co..  LP. 
Aroo  Natural  Gas 

Mar1(eting,  Inc. 


0»-30-«3 
08-<30-93 
08-30-63 
08-30-^ 
08-30-83 
08-30-83 
06-3&-83 
08-30-93 
08-30-83 
08-30-93 
06-30-93 
08-30-93 
08-31-93 
08-31-93 
08-01-93 
08-30-93 
08-30-93 
08-30^d3 
08-30-63 
08-30-93 
08-30-93 
08-30-93 
08-30-83 
08-31-93 
08-31-93 
08-31-93 
08-31-93 
08-31-83 
08-31-93 
08-31-93 
08-31-93 
08-31-93 
08-31-93 
08-31-93 
08-31-93 


C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 


25,000 
50,000 
25.000 
50.000 
50.000 
50,000 
50.000 
50.000 
50,000 
50.000 
25.000 
50,000 
25,442 
2.000 

975.000 

580 

4.540 

100,000 

40,000 

30.000 

20.000 

1,000 

2.747 

150,000 

20.000 

29.126 

4.000 

203.000 

10.000 

300 

18,000 

300.000 

100.000 
51,379 

100.000 


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
Y 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
A 
Y 
N 


F 

F 

I 

F 

FA 

FA 

F 

F 

I 

I 

I 

F 

I 

FA 

F 


03-04-92 
12-05-92 
12-31-82 
01-24-02 
0&-23-62 
01-07-92 
05-08-92 
01-07-92 
01-01-92 
04-02-92 
02-19-92 
10-30-60 
08-01-93 
08-01-93 
08-20-93 
08-01-63 
08-01-93 
05-04-60 
05-01-90 
06-28-93 
04-01-93 
05-28-63 
08-01-63 
08-21-83 
08-02-93 
07-30-93 
08-01-93 
08-04-93 
08-01-93 
08-01-63 
08-11-83 
08-07-63 
08-18-83 
08-06-63 
08-01-83 


Indef. 

Indef. 

Indat. 

Indef. 

indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

10-31-04. 

Indef. 

Indef. 

08-31-83. 

08-31-93. 

In(}ef. 

08-31-93 

Indef. 

Indef. 

Indef. 

Ofr-31-63 

Indef. 

Indef. 

Indef. 

05-31-96. 

Indef. 

Indef. 

Indef. 

08-31-83 

Indef. 

10-31-83. 

Indef. 

07-31-88. 
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DocMNo. 


ST93-5473  .. 

ST93-5474  .. 

ST93-6475  .. 

ST93-5476  .. 

ST93-6477  .. 

ST93-5478  .. 

ST93-5479  .. 

ST93-5480  .. 

ST93-5481    .. 

ST93-5482  .. 

8193-5483  .. 

ST93-5484  . 

ST93-5485  . 

ST93-5486  . 

ST93-5487  . 

ST93-5488  . 

ST93-5489  . 

ST93-5490  . 

ST93-5491    . 

ST93-5492  , 

ST93-5493 

ST93-5494 

ST93-5495 

ST93-5496 

ST93-5497 

ST93-5498 

ST93-5499 

ST93-5500 

ST93-5501 

ST93-5502 

ST93-5503 

ST93-5504 

ST93-5505 

ST93-5506 


Transporter/Sclter 


Panhandi«  Eastern 

Ptpa  Urw  Co. 
Panhandle  Eastern 

Pipe  Line  Co. 
Panhandle  Eastern 

Pipe  Line  Co. 
Panhandle  Eastern 

Ptpe  Line  Co. 
Panharxle  Eastern 

Pipe  Line  Co. 
ParV^andla  Eastern 

Ptpe  Une  Co. 
Panharxjie  Eastern 

Pipe  Line  Co. 
Panhandle  Eastern 

Pipe  Line  Co. 
PanharKJIe  Eastern 

Pipe  Lir>e  Co. 
Panhandle  Eastern 

Pipe  Line  Co. 
Panhandle  Eastern 

Pipe  Une  Co. 
Panharxjie  Eastern 

Pipe  Line  Co. 
Panhandle  Eastern 

Pipe  Une  Co. 
Panharxlle  Eastern 

Pipe  Line  Co. 
Panharxjie  Eastern 

Pipe  Line  Co.. 
Panharxlle  Eastern 

Pipe  Line  Co. 
PanharxJIe  Eastern 

Pipe  Line  Co. 
Florida  Gas  Trans- 
mission Co. 
FlorWa  GasTrans- 

rr^ission  Co. 
Valero  Transmission. 

L.P. 
Delhi  Gas  Pipeline  Co 

Delhi  Gas  PIpeUne  Co 

Delhi  Gas  Pipeline  Co 

Delhi  Gas  Pipeline  Co 

Delhi  Gas  Pipeline  Co 

Guif  States  PIpeUne 
Corp. 

Valero  Transmission, 
LP. 

li^idcon  Texas  Pipe- 
line Corp. 

Tejas  GesCorp 


AquHa  Energy  Market- 
ing Corp. 

CoasW  Gas  Market- 
ing Co. 

Trtstar  Gas  IMarfceting 
Co. 

Eastex  Hydrocart)ons, 
Inc. 

KN  Gas  Marketing, 
Inc. 

Gas  Energy  Develop- 
ment 

Panhandle  Tradir>g 
Co. 

Centana  Energy  Corp 

Union  Pacifk:  Fuels, 

Inc.. 
Amgas,  Inc 


DM  Med 


Catex  Energy.  Inc 


Associated  Natural 

Gas,  Inc. 
Eastex  Hydrocart>ons, 

Inc. 
Gas  Energy  Develop- 

menl 
Ives  Corp 


ONQ  Transmission 
Co. 

ONG  Trarwnlssion 
Co. 

ONQ  Transmission 
Co. 

Fk>rkla  GasTrans- 
misstonCo. 

Fkykte  Gas  Trans- 
mission Co. 

Florfcla  Gas  Trans- 
mission Co. 


Eastex  Ohio  Gas  Co  . 

Gas  Energy  Develop- 
ment 

City  Gas  Co.  of  Flor- 
kla. 

Cargil  Fertilizer.  Inc  .. 

Northern  Natural  Gas 
Ca 

Arkla  Energy  Re- 
sources. 

Panhandle  Eastern 
Gas  Pipeline  Co. 

Arkla  Energy  Re- 
sources. 

ANR  Pipeline  Co.,  et 
al. 

ANR  Pipeline  Co.,  et 
al. 

Gulf  States  Trans- 
mission Corp. 

Nortfwm  Natural  Gas 
Co. 

United  Texas  Trans. 
Co..  et  al. 

Mississippi  River 
Trans.,  et  al. 

Arkla  Energy  Re- 
sources. 

PhilUps  Gas  Pipeline 
Co. 

Arkla  Energy  Re- 
sources. 

Kissimmee  Utiiity  Au- 
thority. 

Peoples  Gas  System. 
Inc. 

Cargil  Fertilizer,  Inc  . 


Pan 

284 
sub- 
part 


08-31-«3 
08-31-03 
08-31-03 
08-31-03 
06-31-03 
08-31-03 
06-31-03 
06-31-83 
08-31-93 
06-31-93 
08-31-93 
08-31-93 
08-31-93 
08-31-93 
08-31-03 
08-31-93 
08-31-93 
(»-31-93 
08-31-93 
08-31-93 
08-31-83 
08-31-93 
08-31-93 
0&-31-03 
08-31-93 
8-31-93 
8-31-93 
8-31-93 
8-31-93 
8-31-93 
8-31-93 
8-31-93 
8-31-93 
8-31-93 
8-31-93 


G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

G-S 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

G-S 

G-S 

G-S 


Est  max. 

daily 
quanWy** 


AFF. 

Y/A/ 
N~* 


10.000 
3,100 

20.000 
5.240 
5.000 

20,000 
4,199 

11,000 

25.000 
1,497 
2.511 

10,000 

127 

3,000 

500 

10,000 

20,000 

35,810 
3.082 

100.000 
55.000 

375.000 

375.000 

5.000 

25,000 

30.000 

100.000 

200.000 
15.000 
50.000 

100.000 

10,000 

5,526 

217.167 
1,238 


N 

N 

N 

N 

N 

N 

Y 

Y 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 


Rate 
Sch. 


F 

F 

I 

F 

F 

I 

F 

F 

I 

F 

F 

F 

F 

F 

F 

F 

I 

F 


Datecom- 
merwed 


Projected  ter- 
minalk)ndate 


08-01-93 

08-01-93 

06-01-93 

06-01-03 

06-01-93 

06-01-93 

06-01-03 

06-01-93 

06-01-93 

06-01-93 

Oft-02-93 

08-01-93 

06-01-93 

06-01-93 

06-01-93 

06-01-93 

08-01-93 

06-01-93 

08-01-93 

06-22-93 

08-01-03 

08-01-93 

08-01-93 

08-05-93 

08-01-83 

08-01-83 

08-22-93 

08-01-93 

07-13-03 

08-01-83 

06-01-93 

06-01-33 

08-01-83 

06-01-93 

06-01-93 


06-31-03. 

06-31-03. 

08-31-03. 

10-31-03. 

08-31-03. 

07-31-08. 

07-31-86. 

09-30-03. 

07-31-06. 

08-31-03. 

06-31-03. 

08-31-93. 

08-31-93. 

08-31-93. 

07-31-04. 

09-30-93. 

07-31-96. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

07-13-95. 

Indef. 

Indef. 

Indef. 


Indef. 
Indef. 


OocMNo. 


ST83-6507 
ST9»-550e 
ST93-6509 
ST93-5510 
ST93-6511 
ST93-6512 
ST9»-6513 
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Transportw/Seller 


nortda  Qm  Trans- 
ffilnloo  Co. 

Florida  Qa*  Trans- 
mission Co. 

Florida  Gas  Trans- 
mission Co. 

Florida  Gas  Trans- 
mission Co. 

Florida  Gas  Trans- 
mission Co. 

Florida  Gas  Trans- 
mission Co. 

Florida  Gas  Trans- 
mission Co. 


Rsdpienl 


Florida  Public  Ulttties 

Co. 
ChssapMi(s  UtUites 

Corp. 
City  of  Vero  Beach  .... 

Peopias  Gas  System, 
Inc. 

Florida  Public  unities 
Co. 

City  Gas  Co  of  Flor- 
ida. 

City  Gas  Co.  of  Flor- 
ida 


Oats  Med 


8-31-83 
8-31-«3 
8-31-03 
8-31-83 
8-31-83 
8-31-83 
8-31-83 


Part 
284 
sub- 
part 


0-S 

o-s 

G-S 
G-S 
G-S 
G-S 
G^ 


Est  max. 

dMy 
quanflty** 


4415 
20,023 

9,120 

6,308 
20,412 

1,125 
300 


AFF. 
Y/A/ 


Rats 
Sen. 


Oats  com- 
menced 


06-01-83 
06-01-83 
08-01-83 
Ofr-01-83 
08-01-83 
06-01-83 
06-01-83 


Projected  ter- 
mination  date 


Indef. 
Indef. 


Indef. 
mdef. 


Indef. 


IfjJ^.^L™'^?!?!^^  R?"  Not  Constitute  a  Determination  that  RMnos  Comply  with  Commission  Regulations  in  Accordance  «vHh  Order  No 

1,  50  FR  42,372,  10/10/85)  —  rw. 


436  (Fmal  Rule  and  Notice  Requesting  Suppiementai  Conwnents 

"Estimated  Maximum  Oal^  "-' ^^^^     ■■  ■ 

***Affiiiation  of  Reporting  ( 

a  tr  Indicates  no  Afflliation 


^iS22SS  Ji^II!l!Il£ff?lJ!i2'*^  R«Poried  by  the  FJHna  Ctoniany'  in  MMBTU,  MCF  and  DT. 

r^II!ISSl'l??Sl!2^^         ^  ^"*^  '"«*^  »"  «^  Transaction.  A  V  Inia^  AffHIatlon.  an  "A"  Indicates  Mariceting  Affiliation,  and 


[FR  Doc  8^25989  Piled  10-21-93;  8:45  am] 
INXMO  COOC  C717-«1-M 


[Docket  No.  PM4-1-000] 

Bay  Gas  Storage  Co..  Ltd.;  Petition  for 
Rate  Approval 

October  18, 1993. 

Take  notice  that  on  October  12, 1993, 
Bay  Gas  Storage  Company,  Ltd.  (Bay 
Gas)  filed  pursuant  to  §  284.123(b)(2)  of 
the  Commission's  regulations,  a  petition 
for  rate  approval  requesting  that  the 
Commission  approve  as  fair  and 
equitable  market  based  rates  for  firm 
and  intemiptible  storage  services 
performed  imder  section  311(a)(2)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 

Bay  Gas  states  that  it  is  an  intrastate 
pipeline  within  the  meaning  of  section 
2(16)  of  the  NGPA  and  it  owns  and 
operates  an  intrastate  Bay  Gas  system  in 
the  State  of  Alabama.  Bay  Gas  proposes 
that  the  rates  become  effective  upon 
approval  of  the  instant  petition. 

Pursuant  to  §284.1 23(b)(2)(ii).  if  the 
Commission  does  not  act  within  150 
days  of  the  filing  date,  the  rates  will  be 
deemed  to  be  fair  and  equitable  and  not 
in  excess  of  an  amount  which  interstate 
pipelines  would  be'jwrmitted  to  charge 
for  similar  transportation  service.  The 
Commission  may,  prior  to  the  expiration 
of  the  150-day  period,  extend  the  time 
for  action  or  institute  a  proceeding  to 
afford  parties  an  opportunity  for  written 
comments  and  for  the  oral  presentation 
of  views,  data,  and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with 
^§385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 


with  the  Secretary  of  the  Commission 

on  or  before  November  8, 1993.  The 

petition  for  rate  approval  is  on  file  with 

the  Commission  and  is  available  for 

public  inspection. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc  93-25990  Filed  10-21-93;  8:45  am] 

■LUNQ  CODE  tni-w-m 

[Docket  No.  E&-e3-43-005] 

CItizena  Utilitiea  Co.;  Amended 
Application 

October  19, 1993 

Take  notice  that  by  letter  order  dated 
September  7, 1993,  Qtizens  Utilities 
Company  (Citizens)  was  authorized 
through  November  30, 1995,  to  issue  not 
more  than  $1.25  billion  of  unsecured 
promissory  notes;  $750  million 
aggregate  principal  amount  of  long  term 
debt  securities;  and  up  to  $500  million 
in  preferred  and  common  stock  with  the 
total  amount  of  securities  outstanding  at 
any  one  time  limited  to  $1.25  billion. 
On  October  14,  1993,  Citizens  amended 
its  application  to  request  authorization 
to  allow  these  issuances  to  be  used  to 
fund  other  acouisitions  that  may 
become  available  during  the 
authorization  period  or  for  other  general 
corporate  purposes. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
IX:  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  27. 1993.  Protests  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 
Lois  D.  Caslieli. 
Secretary. 
(FR  Doc  93-26080  Filed  10-21-93;  8:45  am] 

■LUNQ  CODE  STIT-ei-M 


[DockM  No*.  RP91-161-014  and  RP91-160- 
011] 

Cotumbla  Gas  Transmission  Corp.  and 
Columbia  Gulf  Transmission  Co.; 
Proposed  Changes  in  FERC  Gaa  Tariff 

October  18, 1993. 

Take  notice  that  on  October  13, 1993. 
Columbia  Gas  Transmission  Corporation 
(Columbia)  and  Columbia  Gulf 
Transmission  Company  (Columbia  Gulf) 
(collectively  Columbia)  tendered  for 
filing  proposed  changes  to  their 
respective  FERC  Gas  Tariffs.  First 
Revised  Volumes  No.  1.  to  be  effective 
October  1,  1993  as  set  forth  on 
Appendices  A  and  B  to  the  filing. 

Columbia  states  the  tariff  sheets  listed 
on  Appendices  A  and  B  to  the  filing  set 
forth  the  rates  applicable  to  the  settling 
and  non-settling  parties  to  the 
Stipulation  and  Agreement  in  Docket 
Nos.  RP91-160-000.  et  al.  and  RP91- 
161-000,  et  al.  as  approved  by  the 
Commission  on  September  29,  1993. 

Columbia  states  that  copies  of  the 
filing  were  served  upon  the  Columbia's 
jurisdictional  customers  and  interested 
state  commissions. 
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Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  October  25, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  serve  to  make  protestants 
parties  to  the  proceeding.  Copies  of 
Columbia's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Um  D.  CaaheU. 
Secretary. 

IFR  Doc.  93-25991  Piled  10-21-93.  8:45  am] 
iNjjNO  cooe  triT-Ot-M 


(Docket  No.  CP94-20-000] 

FMd  Gaa  Qatharinfl  Inc.:  Patition  for 
Oaclaratory  Ordar 

October  18. 1993. 

Take  notice  that  on  October  12, 1993, 
Field  Gas  Gathering  Inc.  (Field  Gas 
Gathering],  4  Greenway  Plaza,  Houston, 
Texas  77046,  filed  in  Docket  No.  CP94- 
20-000  a  petition  under  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.207(a)(2))  for  a 
declaratory  order  disclaiming  jurisdition 
over  its  partial  interest  acquired  from 
Suf)erior  Offshore  Pif)ehne  Company 
(SOPCO)  in  a  12-inch  diameter  pipeline 
extending  from  a  production  platform  in 
West  Cameron  Block  331  to  a  subsea 
interconnection  with  the  High  Island 
Offshore  System  (HIOS)  in  West 
Cameron  Block  342,  all  as  more  fully  set 
forth  in  the  petition  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  8,  1993,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 


in  accordance  with  the  Commission's 

Rules. 

LokO.CailMU. 

Secretary. 

[PR  Doc.  95-25902  Filed  10-21-93;  8:45  am] 

MUJNO  ooof  trir-«i-« 

[Docket  No.  CP94-22-00(q 

Northam  Bordar  Ptpallna  Co.; 
Application  tor  Abandonmant  and 
Cartlflcata  Authority 

Octbber  18. 1993. 

Take  notice  that  on  October  13. 1993, 
Northern  Border  Pipeline  Company 
(Northern  Border).  Ill  South  103rd 
Street.  Omaha.  Nebraska  6<)124-100Q, 
filed  an  appUcation  pursuant  to  sections 
7(b}  and  (c)  of  the  Natural  Gas  Act  and 
section  9  of  the  Alaska  Natural  Gas 
Transportation  Act.  for  (i)  permission 
and  approval  to  abandon  its  certificate 
authorization  to  transport  natural  gas  in 
interstate  commerce  for  Northern 
Natural  Gas  Company  (Northern);  and 
(ii)  certificate  authorization  to  provide 
firm  natural  gas  transportation  service 
in  interstate  commerce  to  Pan-Alberta 
Gas  (U.S.)  Inc.  (PAG-US),  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Specifically,  Northern  Border 
proposes  to  abandon  the  firm 
transportation  of  200.000  Mcf  per  day  of 
natural  gas  volumes  for  Northern  and 
provide  firm  transportation  of  200,000 
Mcf  per  day  of  natural  gas  volumes  for 
PAG-US.  'The  natural  gas  volumes 
transported  by  Northern  Border  for 
PAG-US  will  be  received  at  Port  of 
Morgan,  Montana  for  delivery  at 
Aberideen,  South  Dakota:  Welcome, 
Minnesota;  and  Ventura,  Iowa.  The 
primary  term  of  the  transportation 
arrangement  extends  through  October 
31,  2001.  Northern  Border  has  also 
requested  a  limited  waiver  of  Order  Nos. 
636-A  and  636-B  in  order  to  allow 
PAG-US  to  participate  in  Northern 
Border's  temporary  capacity  release 
program  for  the  proposed  transportation 
as  set  forth  in  Subsection  27.2  of  the 
General  Terms  and  Conditions  of 
Northern  Border's  tariff. 

Northern  Border  states  that  in 
Northern's  Stipulation  and  Agreement 
(S&A)  filed  with  the  Commission  on 
May  7,  1993  in  Docket  No.  RS92-8-001. 
et  al.  and  approved  by  the  Commission's 
order  issued  July  16. 1993,  64  FERC 
161,073  (1993),  Northern  proposed, 
among  other  things,  as  part  of  its  reverse 
auction  process,  to  assign  to  PAG-US 
200.000  Mcf/d  of  Northern's  capacity  on 
Northern  Border  along  with  its 
associated  Canadian  gas  purchase 


agreement  with  Northwest  Alaskan 
Pipeline  Company  (Northwest  Alaskan). 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  file  with  the  Federal 
Clergy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10)  on  or  before  October  25, 1993. 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  party 
tvishing  to  become  a  p>arty  to  this 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  or 
if  the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 
Loia  D.  CaaheU. 
Secretary. 
[FR  Doc.  93-25993  Filed  10-21-93;  8:45  am] 

MLUNQ  COOC  t717-«1-« 

[Docket  Na  CP78-129-032] 

North  wast  Alaakan  PIpalina  Co.; 
Application  for  Abandonmant  and 
Cartlflcata  Amandmant 

October  18. 1993. 

Take  notice  that  on  October  15, 1993, 
Northwest  Alaskan  Pipeline  Company 
(Northwest  Alaskan).  One  Williams 
Center,  Tulsa,  Oklahoma  74172,  filed  in 
Docket  No.  CP78-1 23-032,  an 
application  pursuant  to  section  7  of  tfab 
Natural  Gas  Act  and  section  9  of  the 
Alaska  natural  Gas  Transportation  Act 
(ANGTA)  of  1976.  By  such  application. 
Northwest  Alaskan  seeks  to:  (1) 
Abandon  the  sale  to  Northern  Natural 
Gas  Company  (Northern)  of  a  daily 
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average  of  200,000  Mcf  of  Canadian 
natural  gas  transported  through  the 
Eastern  Leg  of  the  Alaskan  Natural  Gas 
Transportation  System  (ANGTS) 
previously  authorized  by  the 
Commission  in  Docket  No.  CP78-123.  et 
al;  and  (2)  amend  the  certificate  of 
public  convenience  and  necessity 
previously  granted  by  the  Commission 
in  Docket  Nos.  CP78-123.  et  al.  to 
authorize  the  sale  for  resale  to  Pan- 
Alberta  Gas  (U.S.)  Inc.  (PAG-US)  as  a 
replacement  for  Northern  of  an  average 
daily  quantity  of  200.000  Mcf  of 
Canadian  natural  gas  transported 
through  the  Eastern  Leg  of  the  ANGTS. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  the  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  October  25,  1993.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lok  D.  CmAM. 
Secretary. 

(FR  Doc.  93-25994  Filed  10-21-93;  8:45  am] 
aiLUNQ  COM  (nr-M-M 


[Docket  rto.  CP93-753-000] 

Northwest  Pipeline  Corp.;  Request 
Under  Bisnitet  Authorization 

October  18, 1993. 

Take  notice  that  on  October  30, 1993, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City.  Utah  84158,  filed  in  Docket  Np. 
CP93-753-000  a  request  pursuant  to 
§§  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  construct, 
operate,  and  own  new  mainline  taps, 
valves,  and  appurtenant  fecilities  at  five 
locations  in  Utah  and  Colorado. 
Northwest  also  proposes  to  construct 
and  operate  the  measurement  and  any 
other  interconnecting  facilities  to  be 
owned  by  Mid-America  Pipeline 
Company  (MAPCO),  imder  Northwest's 
blanket  certificate  issued  in  Docket  No. 
CP82-433-O00  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 


the  Commission  and  open  to  public 
inspection. 

Northwest  states  that  the  Mainline 
Tap  facilities  and  the  meter  station 
facilities  would  be  constructed  at  a  cost 
of  $15,000  to  serve  five  new  pump 
stations  being  constructed  by  MAJPCO. 
Northwest  indicates  that  it  would  make 
transportation  deliveries  to  the  delivery 
meter  stations  under  firm  and 
interruptible  basis. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filling  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Caahell. 
Secretary. 

|FR  Doc  93-25995  Filed  10-21-93  8:45  am) 
MLUNQ  COOC  friT-OI-M 

[Docket  No.  TII94-1-86-001] 

Pacific  Gas  Transmission  Co.;  Annual 
Charge  Adjustment  Errata 

October  18,  1993. 

Take  notice  that  on  October  13, 1993, 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  First  Revised  Fifth 
Revised  Sheet  No.  5,  with  an  effective 
date  of  October  1, 1993. 

PGT  states  that  above  tariff  sheet  has 
been  revised  to  reflect  a  correction  to 
the  Monthly  Demand  and  Commodity 
Unit  Charges,  which  were  incorrectly 
submitted  in  PGT's  Annual  Charge 
Adjustment  filing  at  Docket  TM94-1- 
86-000  filed  September  1,  1993,  as  well 
as  a  pagination  error.  PGT  requests 
waiver  of  FERC  and  PGT  tariff 
regulations  to  allow  this  corrected  tariff 
sheet  to  become  effective  October  1, 
1993,  as  approved  by  FERC  in  its  order 
dated  September  30, 1993. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §  385.211  of  the  Commission's 


Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  October  25. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lok  D.  CmImU. 
Secretary. 

(FR  Doc.  93-25996  Filed  10-21-93;  8:45  amj 
iMJJNQ  COOC  SriT-OI-M 

[Docket  No.  CP»4-28-000] 

Pan-AltMrta  Gas  (U.S.)  Inc.; 
Application  for  AtMrxionment  and 
Cartificate  Authority 

October  18. 1993. 

Take  notice  that  on  October  14,  1993  " 
Pan-Alberta  Gas  (U.S.)  Inc.  (PAG-US), 
500,  707  Eighth  Avenue,  SW.,  Calgary, 
Alberta,  Canada,  T2P  3V3.  filed  an 
abbreviated  application  pureuant  to 
section  7(b)  of  the  Natural  Gas  Act,  15 
U.S.C.  717f(b).  section  9  of  the  Alaska 
Natural  Gas  Transportation  Act 
(ANGTA),  15  U.S.C.  71 9g.  and  part  157 
of  the  Regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission). 
18  CFR  part  157,  for  permission  and 
approval  to  abandon  the  sale  of  up  to 
100,000  Mcf  of  natural  gas  per  day  to 
Northern  Natural  Gas  Company 
(Northern)  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  PAG-US  requests  that  the 
Commission  find  that  the  authorizations 
requested  by  the  application  are 
necessary  or  related  to  the  construction 
and  initial  operation  of  the  Alaska 
Natural  Gas  Transport.ation  System 
(ANGTS).  PAG-US  requests  further  that 
the  Commission  waive  any  electronic 
filing  requirements  to  the  extent  that 
they  might  otherwise  apply  to  this 
application. 

PAG-US  states  that  the  requested 
abandonment  is  consistent  with  the 
public  convenience  and  necessity 
because,  among  other  things,  it  will 
relieve  Northern  of  gas  supply 
obligations  which,  after  restructuring, 
will  no  longer  be  needed  for  Northern 
to  meet  sales  requirements,  and  it  will 
permit  Northern's  services  to  be 
restructured  in  a  manner  that  does  not 
violate  the  international  obligations  of 
the  U.S.  to  the  ANGTS  project.  PAG-US 
states  further  that  it  is  submitting  this 
application  in  conjunction  with 
contemporaneous  related  filings  of 
Northwest  Alaskan  Pipeline  Company 
and  Northern  Border  Pipeline  Company. 


r.4582 
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PAG-US  states  that  a  copy  of  this 
filing  has  been  served  on  Northern. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  file  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  a  petition  to  intervene  or  a 
protest  in  accordance  with.the 
requirements  of  the  Commission's  Rules 
of  Practice  and  P>rocedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157,10)  on  or  before  October  25. 1993. 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  adion  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  party 
vyishing  to  become  a  party  to  this 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
petition  to  Intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
.  the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  or 
if  the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 
Lois  D.  Cashall, 
Secretary. 

[FR  Doc  93-25897  Filed  10-21-93.  8:45  am) 
tmata  cooc  frir-oi-y 


[Ooetwt  No.  CP94-19-000] 

Sup«rk>r  Otf  8hor«  Pipeline  Co.; 
Application 

October  18. 1993. 

Take  notice  that  on  October  12, 1993, 
Superior  Offshore  Pipeline  Company 
(SOPCOk  12450  Greenspoint  Drive. 
Houston.  Texas.  77060-1991.  filed  In 
Docket  No.  CP94-1 9-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
cbandon  its  interest  in  certain  pipeline 
facilities,  all  as  more  fully  set  forth  in 
the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 


Specifically.  SOPCO  proposes  to 
abandon  its  50  percent  interest  in  the 
West  Cameron  Block  331-A  line  which 
extends  from  a  production  platform  In 
West  Cameron  Block  331  to  a  subsea  tap 
in  West  Cameron  Block  332  and  its 
54.29  percent  interest  in  the  West 
Cameron  Block  331-B  line  which 
extends  from  a  subsea  tap  in  West 
Cameron  Block  332  to  a  point  of 
intercormection  with  High  Island 
Offshore  System  (HIOS)  in  West 
Cameron  Block  342.  SOPCO  states  that 
its  interest  in  the  West  Cameron  Block 
331-A  line  and  the  West  Cameron  Block 
331-8  line  has  been  disposed  of  by  sale 
to  Field  Gas  Gathering  Inc.  on 
September  30.  1993. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  8, 1993,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  National  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
apphcation  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 
Under  the  procedure  herein  provided 

for,  unless  otherwise  advised,  it  wi'l  be 


unnecessary  for  SOPCO  to  appear  or  be 
represented  at  the  hearing. 
Loia  D.  CMhcU, 

Secretary. 

(FR  Doc.  93-25998  Filed  10-21-93;  8:45  am] 

nUJMO  COOC  •717-ei-M 


(Docket  No.  CP93-67-001] 

Superior  Offthor*  Pipailne  Co.; 
Amendment 

October  13. 1993. 

Take  notice  that  on  October  12, 1993, 
Superior  Offshore  Pipeline  Company 
(SOPCO),  12450  Greenspoint  Drve, 
Houston,  Texas,  77060-1991,  filed  to 
amend  its  petition  in  Docket  No.  CP93- 
57-000  for  a  declaratory  order 
dislocating  jurisdiction  over  all  of  its 
facilities  and  operations,  all  as  more 
fully  set  forth  in  the  amendment  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Specifically,  SOPCO  proposes  to 
delete  from  the  description  of  its 
facilities  in  Docket  No.  CP93-5 7-000 
those  designated  as  the  "HIOS  Lateral." 
SOPCO  states  that  the  HIOS  Lateral  is 
composed  of  the  West  Cameron  Block 
331-A  line  which  extends  from,  a 
production  platform  in  West  Cameron 
Block  331  to  a  subsea  tap  in  West 
Cameron  Block  332  and  the  West 
Cameron  Block  331-B  line  which 
extends  from  a  subsea  tap  in  West 
Cameron  Block  332  to  a  point  of 
interconnection  with  High  Island 
Offshore  System  (HIOS)  in  West 
Cameron  Block  342.  SOPCO  states  that 
its  interest  in  the  HIOS  I^ateral  has  been 
disposed  of  by  sale  to  Field  Gas 
Gathering  Inc.  on  September  30, 1993. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before 
November  8, 1993,  file  vrith  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  tl'.e  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  uith  the  Commission  will  be 
considered  by  it  In  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  Intervene 
in  accordance  with  the  Commission's 
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Rules.  All  persons  who  have  heretofore 

filed  need  not  file  again. 

Lok  D.  CuheU, 

Secnttuy. 

IFH  Doc.  93-25999  Filed  10-21-93;  8:45  amj 

BiuMO  COM  snr-vi-ii 


[Doelvt  No.  QT»4-1-000] 

T«XM  Eastern  Transmltsion  Corp.; 
PropoMd  ChangM  in  FERC  6a*  TarW 

Octoberie,  1993. 

Take  notice  that  on  October  8, 1993 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  on  Appendix  A  of  the  filing. 

Texas  Eastern  states  that  in  light  of 
the  Commission's  August  2. 1993 
"Order  on  Compliance  Filing,  and 
Granting  in  Part  and  Denying  in  Part 
Rehearing"  for  Equitrans,  Inc. 
(Equitrans)  in  Docket  No.  RS92-15  et 
al.,  (August  2  Order),  this  filing  is 
submitted  for  the  purpose  of  reflecting 
that,  pursuant  to  tne  August  2  Order,  an 
Equitrans  customer,  Equitable  Gas 
Company  (Equitable),  became  a  direct 
customer  of  Texas  Eastern,  effective 
September  1. 1993,  by  taking 
assignment  as  of  August  31, 1993  of  all 
service  rights  attributable  to  Equitrans' 
service  agreement  with  Texas  Eastern 
tmder  Texas  Eastern's  Rate  Schedule 
FT-1. 

In  order  to  reflect  the  transfer  of 
Equitrans'  entitlements  to  Equitable, 
Texas  Eastern  states  that  it  is  submitting 
Second  Revised  Sheet  Nos.  546-551, 
553-558,  560-565,  567-572,  575-583 
and  599-601  to  reflect  modifications  to 
Sections  9.2,  9.3.  9.4.  9.5.  9.9  and  14.4 
of  the  General  Terms  and  Conditions  of 
its  FERC  Gas  Tariff,  Sixth  Revised 
Volume  No.  1.  Upon  receipt  of  the 
executed  service  agreement  from 
Equitable,  Texas  Eastern  states  that  it 
will  file  with  the  Commission  the 
executed  service  agreement  and  update 
the  Index  of  Firm  Customers  contained 
hi  its  FERC  Gas  Tariff,  Sixth  Revised 
Volume  No.  1. 

Also,  in  addition  to  the  changes 
discussed  above.  Texas  Eastern  states 
that  it  is  submitting  Second  Revised 
Sheet  Nos.  547.  550.  554,  557,  561,  564. 
568,  571,  576,  579,  582  and  600  to 
reflect  the  modifications  to  Sections  9.2, 
9.3,  e.4,  9.5.  9.9  and  14.4  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1 
necessary  to  reflect  a  permanent 
reallocation  of  Base  and  Operational 
Segment  Capacity  Entitlements, 
pumiant  to  the  Commission's 
Regulations  promulgated  in  Order  No. 


636-A,  from  Lawrenceburg  Gas 
Company  to  Midwest  Natural  Gas 
Company  for  North  Vernon,  Indiana 
under  Texas  Eastern's  Rate  Schedule 
SCr.  Texas  Eastern  states  that  both 
parties  to  the  reallocation  have  agreed  to 
the  effective  date  of  September  1, 1993. 

The  proposed  effective  date  of  the 
tariff  sheets  is  September  1, 1993,  the 
effective  date  of  assignment  cf 
Equitrans'  entitlements  to  Equitable  and 
the  reallocation  between  the  Rate 
Schedule  SCT  customers  as  described 
above.  Texas  Eastern  requests  that  the 
Commission  waive  all  necessary  rules 
and  regulations  to  permit  the  tariff 
sheets  listed  on  Appendix  A  to  become 
effective  on  September  1, 1993. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions.  A  copy  of  the  filing  has 
also  been  served  on  Equitable,  Midwest 
Natural  Gas  Company  for  North  Vernon, 
Indiana,  and  Lawrenceburg  Gas 
Company. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  October  25. 1993.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lok  D.  CaaheO. 
Secretary. 

[FR  Doc  93-26000  Filed  10-21-93;  8:45  am] 
MJJNQ  cooc  snT-ei-M 

[Dodnt  Na  CP9»-106-001] 

Taxaa  Eaatam  Tranamlaalon  Corp.; 
Amandmant 

October  18, 1993. 

Take  notice  that  on  October  1, 1993, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  5400  Westheimer  Coiirt, 
Houston,  Texas  77056-5310,  filed  to 
amend  its  application  in  Docket  No. 
CP93-1 08-000  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
it  to  provide  a  new  incremental  firm 
transportation  service  pursuemt  to  Rate 
Schedule  FTS-11  and  to  construct  and 
operate  the  associated  incremental 
facilities  required  to  perform  the 


proposed  transportation  service,  all  as 
more  fully  set  forth  in  the  amendment 
which  is  on  file  with  the  Commission 
and  open  to  pubUc  inspection. 

Texas  Eastern  requested  authorization 
in  Docket  No.  CP93-108-000  to 
construct,  install,  own  and  operate  the 
following  facilities  required  to  provide 
the  proposed  transportation  service; 

(aj  3.0  miles  of  30-inch  diameter 
pipeline  in  Warren  County,  Ohio; 

(b)  1.4  mile  of  36-inch  aiameter 
pipeline  in  Monroe  County,  Ohio; 

(c)  0.96  mile  of  36-inch  diameter 
pif>eline  loop  In  Greene  County. 
Pennsylvania; 

(d)  replace  approximately  1.07  miles 
of  24-inch  diameter  pipeline  with  36- 
inch  diameter  pipeline  at  the 
Uniontown  Compressor  Station 
discharge  in  Somerset  County, 
Pennsylvania; 

(e)  replace  approximately  1.00  mile  of 
24-inch  diameter  pipeline  with  36-inch 
diameter  pipeline  at  the  Bedford 
Compressor  Station  discharge  in  Fulton 
County,  Pennsylvania;  and 

(f)  replace  approximately  1.21  miles 
of  20-inch  diamet     pipeUne  vn\h  36- 
inch  diameter  pipeline  at  the  discharge 
of  Eagle  Compressor  Station  in  Bucks 
County,  Pennsylvania. 

Texas  Eastern  indicated  that  the 
facilities  proposed  in  IDocket  No.  CP93- 
108-000  would  be  used  to  render  firm 
incremental  transportation  of  up  to 
11,600  Dth  equivalent  of  natural  gas  per 
day  for  Staten  Island  Cogeneration 
Corporation  (Staten  Island)  from  the 
existing  point  of  interconnection 
between  Texas  Eastern  and  ANR 
Pipeline  Company  (ANR)  near  Lebanon, 
Ohio  to  an  existing  point  of 
interconnection  between  the  facilities  of 
Texas  Eastern  and  the  Brooklyn  Union 
Gas  Company  (BUG)  at  Goethals  Bridge, 
New  York. 

In  Docket  No.  CP93-108-001  Texas 
Eastern  indicates  that  its  original 
proposal  is  unchanged  except  for  the 
redesign  of  the  proposed  facility 
additions  and  the  resulting  changes  to 
the  proposed  Rate  Schedule  FTS^ll 
initial  rate  as  a  result  of  the  facility 
changes.  In  Ueu  of  the  focilities 
referenced  above.  Texas  Eastern  in  the 
instant  application  requests  authority  to 
install,  construct,  own  and  of>erate  the 
following  additions  to  its  pipeline 
system  together  with  appurtenant 
facilities: 

(a)  Approximately  1.88  miles  of  24" 
pipeline  between  Lebanon,  Ohio  and 
Five  Points,  Ohio; 

(b)  Approximately  1.48  miles  of  36" 
pipeline  loop  between  Somerset,  Ohio 
and  Summerfield,  Ohio; 

(c)  Approximately  2.37  miles  of  36" 
pipeline  loop  between  Holbrook, 
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Pennsylvania  and  Uniontown, 
Pennsylvania; 

(d)  Approximately  0.55  miles  of  36" 
pipeline  loop  between  Uniontown, 
Pennsylvania  and  Bedford, 
Pennsylvania;  and 

(e)  Approximately  1.3  miles  of  36" 
pipeline  loop  between  Bedford, 
Pennsylvania  and  Chambersburg, 
Pennsylvania. 

Texas  Eastern  indicates  that  the 
changes  reflected  In  Docket  No.  CP93- 
108-001  are  necessary  to  accommodate 
changes  in  the  proposed  in-service  date 
for  Staten  Island  frism  November  1. 
1994.  to  November  1, 1995.  Texas 
Eastern  states  that  the  estimated  cost  of 
the  proposed  amended  facilities  is 
$15,711,400. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before 
November  8.  1993,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  Ail  protests 
nied  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules.  All  persons  who  have  heretofore 
filed  need  not  file  again. 
Lois  a  CAthell. 
Secretary: 
|FR  Doc  93-26001  Filed  10-21-93;  8:45  air.) 

WUJHa  CO0€  triT-OI-M 


(Docket  No.  RP94-20-000] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

(October  18. 1993). 

Take  notice  that  on  October  13, 1993. 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  with  a  proposed  effective 
date  of  November  1,  1993: 

First  Revised  Sheet  No.  215 
First  Revised  Sheet  No.  216 
First  Revised  Sheet  No.  217 
First  Revised  Sheet  No.  246 
FL'St  Revised  Sheet  No.  247 
First  Revised  Sheet  No.  248 

Texas  Eastern  states  that  on  October  4. 
1993.  the  Commission  issued  Order  No. 


559,  the  final  rule  in  Docket  No.  RM93- 
8-000.  By  this  order,  the  Commission 
states  it  is  amending  certain  regulations 
and  removing  certain  other  regulations 
which  were  promulgated  to  implement 
section  5  of  Uie  Outer  Continental  Shelf 
Lands  Act  (OCSLA).  Section  5  of  the 
OCSLA  requires  open-access, 
nondiscriminatory  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  (OSC).  The  pertinent  regulations 
were  promulgated  in  Order  No.  509.  and 
are  contained  in  subpart  K  of  part  284 
of  the  Commission's  regulations.  Among 
other  things,  the  Commission  is 
removing  the  regulations  governing  the 
OCSLA  capacity  allocation  program  and 
the  regulation  which  provides  for 
abandonment  authority. 

Pursuant  to  Order  No.  559,  Texas 
Eastern  states  that  it  submits  the  above 
captioned  tariff  sheets  to  remove 
provisions  from  its  currently  effective 
Rate  Schedules  FT-1  and  IT-1  which 
specifically  Implement  certain 
regulations  promulgated  in  Order  No. 
509. 

Texas  Eastern  respectfully  requests 
that  the  Commission  waive  all  necessary 
rules  and  regulations  to  permit  the 
above  referenced  tariff  sheet  to  become 
effective  on  November  1,  1993.  which  is 
the  effective  date  of  Order  No.  559. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  Texas  Eastern's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  October  25, 1993.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  ore  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretory. 
(PR  Doc.  93-26002  Filed  10-21-93;  8  45  ami 

MLUNO  CODE  (TIT-OI-M 


[DockM  No.  TIM4-3-2»-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Propoeed  Changes  In  FERC  Gas  Tariff 

October  18. 1993. 

Take  notice  that  on  October  13. 1993 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  certain  revised 
tariff  sheets  included  in  Appendix  A 
attached  to  the  filing. 

TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  track  rate  changes 
attributable  to:  (1)  Transportation 
services  purchased  from  National  Fuel 
Gas  Supply  Corporation  (National  Fuel) 
under  its  Rate  Schedule  X-42  the  costs 
of  which  are  included  in  the  rates  and 
charges  payable  under  TGPL's  Rate 
Schedule  LSS,  (2)  transportation 
services  purchased  from  National  Fuel 
under  its  Rate  Schedule  X-54  the  costs 
of  which  are  included  in  the  rates  and 
charges  payable  under  TGPL's  Rate 
Schedule  SS-2,  (3)  storage  services 
purchased  from  Consolidated  Natural 
Gas  (CNG)  under  its  Rate  Schedule  GSS 
the  costs  of  which  are  included  (4) 
storage  services  purchased  from  Texas 
Eastern  Transmission  Corporation 
(TETCO)  under  its  Rate  Schedule  X-28 
the  costs  of  which  are  included  in  the 
rates  and  charges  payable  under  TGPL's 
Rate  Schedule  S-2,  (5)  transportation 
services  purchased  from  Texas  Gas 
Transmission  Corporation  (Texas  Gas) 
under  its  Rate  Schedule  FT  the  costs  of 
which  are  included  in  the  rates  and 
charges  payable  under  TGPL's  Rate 
Schedule  FT-NT,  (6)  transportation 
services  purchased  from  CNG  under  its 
Rate  Schedule  X-74  the  costs  of  which 
are  included  in  the  rates  and  charges 
payable  under  TGPL's  Rate  Schedule 
FT-NT  and  (7)  transportation  services 
purchased  bom  National  Fuel  under  its 
Rate  Schedule  X-58  the-costs  of  which 
are  included  in  the  rates  and  charges 
payable  under  TGPL's  Niagara  Import 
Point  Project — System  Expansion 
(NIPPs-SE).  The  tracking  filing  is  being 
made  pursuant  to  Section  4  of  TGPL's 
Rate  Schedule  LSS,  Section  4  of  TGPL's 
Rate  Schedule  SS-2,  Section  26  of  the 
Genefel  Terms  and  Conditions,  Section 
8.01(i)  of  TGPL's  NIPPa-SE  Rate 
Schedules  X-314,  X-315,  X-316,  X- 
317,  X-3 18  and  X-324  and  Section  4  of 
TGPL's  Rate  Schedule  FT-NT. 

TGPL  states  that  included  in 
Appendices  B  through  F  attached  to  the 
filing  are  the  explanations  of  the  rate 
changes  and  details  regarding  the 
computation  of  the  revised  LSS,  SS-2. 
S-2.  NTPPs-SE  and  FT-^«rr  rates. 

TGPL  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  LSS,  SS- 
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2,  S-2.  NIPPs-SE  and  FT-NT  customers 
and  interested  State  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  §  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  October  25, 
1993.  Protests  will  be  considered  by  the 
C(»nmission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 


available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Caahell. 

Secretary. 

IFR  Doc.  93-26003  Filed  10-21-93;  845  am) 

KLUNO  COOC  (Tir-OI-M 


Office  of  Hearings  and  Appeals 

Cases  Hied  During  the  Week  of 
October  1  Through  October  8, 1993 

Daring  the  Week  of  October  1  through 
October  8, 1993,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  Submissions  inadvertently 


omitted  from  earlier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  October  18. 1993. 
G«orga  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  Oct.  1  through  Oct.  8.  1993) 


Data 


Name  and  location  o(  applicant 


Case  No. 


Type  of  sutxnisston 


Sept  15,  1993 


Oct.  5.  1993 


Brovvning    Elementary    «9,    Browning, 
Montarta. 


John  W.  Osenbaugh.  Lucas,  Iowa 


RR272-118 


LFA-0324 


Oct 


Do 


Do 


7.  1993 


» 


RarHJ  Oil  Company.  Groest>eck.  Texas 


Ted  True.  Inc.  and  Ted  W.  True.  Wash- 
ington, DC. 


Telum,  Inc. 


Texaco/Bill/s  Texaco.  Capitol  Heights. 
Maryland. 


Valley  Tln'ies.  Plaasanton,  Caiiforr^ 


LEE-0053 


LEF-0015 


LEF-0114 


RR321-136 


LFA-0325. 


Request  for  modlficatiorVrescission  in  the  crude  oil  refund 
proceeding,  H  Granted:  The  August  24.  1993  Decision  and 
Order  issued  to  Browning  Eienientary  »9  would  be  modi- 
fied regarding  the  firm's  application  for  refurvj  submitted  in 
the  Crude  Ott  refurxj  proceeding. 

Appeal  of  an  Information  request  denial.  //  Granted:  The  Au- 
gust 23,  1993  Freedom  of  Information  Request  Denial  is- 
sued by  the  Golden  Field  Office  would  t>e  resanded,  and 
John  W.  Osenbaugh  would  receive  access  to  budget  and 
pricing  information  and  contract  progress  reports  for  the 
contract  between  DOE's  National  Renewabie  Energy  Lab- 
oratory and  Battelie  Men>orial  Institute  for  research  on  bio- 
rrtass  gasification. 

Exception  to  ttie  reporting  requirements.  It  Granted:  Rand  Oil 
Company  would  not  be  required  to  file  Form  EIA-782-B, 
Resellers'/Retailers'  Monthly  Petroleum  Product  Sales  Re- 
port 

Implementation  of  special  refund  procedures  t1  Granted:  The 
office  of  Heanngs  ar>d  Appeals  would  implemeni  Special 
Refund  Procedures  pursuant  to  10  CFR  part  205.  Subpart 
V.  in  correction  with  the  settlement  approved  in  an  Octo- 
ber 25,  1990  order  of  the  U.S.  Bankruptcy  Court  for  the 
Northern  District  of  Texas. 

Implementation  of  special  refurxl  procedures.  //  Granted:  The 
Offce  of  Hearings  and  Appeals  woukJ  implement  Special 
Refurxl  Procedures  pursuant  to  10  CFR  part  205,  Subpart 
V,  in  corviectlon  with  May  30,  1990  Consent  Order  which 
the  DOE  entered  into  with  Telum,  Inc. 

Request  for  modification/rescission  in  t^^  Texaco  rehifxl  pro- 
ceeding, n  Granted:  The  Septen'iber  15,  1993  Dlsmiss£d 
Letter  (RF321-19194)  issued  to  Billy's  Texaco  would  be 
modified  regarding  the  firm's  applicatkyt  for  refurxl  submit- 
ted In  the  Texaco  Refund  Proceedtr>g. 

Appeal  of  an  information  request  denial,  ti  Granted:  The 
September  3,  1993  Freedom  of  Information  Request  De- 
nial issued  by  the  Office  of  the  Ir^spector  General  would  be 
rescinded,  and  Valley  Times  would  receive  access  to  ex- 
punged witness  narDes,  pronourts,  and  other  informatton 
from  two  reports  of  ttie  Office  of  the  Inspector  General 
concerning  the  transfer  of  techr>ok)gy  at  the  Lawrence 
Uvermore  Laboratory. 
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Refund  Appucattons  Received  Week  of  October  i  Through  October  8, 1993 


Data  r»c«tv«d 


9't3(V93  

10/1/93  thru  1(V8/93 

10/1/93  Ihrn  lOB^ 

10/1/93  Ihiu  10«/93 


Namt  ol  mhjni  proc«*dine/nama  of  r*lund  appHcanl 

SlumrvDn  County  School  District  65 ~ 

Attantic  Rtchfiekj  refund  appMcations  racflivod  ~ 

Texaco  Oil  refund  applications  recetvad 

Crude  dl  refurxj  applteattons  recalvad 


CasaNo. 


RA272-55. 
RF304-14614«hfti 

RF3C4-14647. 
RF321-19918thnj 

RF321-19928. 
RF272-04911  thru 

RF272-94935. 


IFR  Doc.  93-26076  Filed  10-21-93;  8:45  am) 
BiLUNO  cooe  MSe-01-f 

Issuance  of  Decisions  and  Orders 
Office  of  Hearings  and  Appeala 

During  the  Week  of  August  2  Through 
August  6, 1993 

During  the  weelc  of  August  2  through 
August  6, 1993,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  applications  for  exception  or 
other  relief  Hied  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  The  following  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Request  for  Exception 

New  England  Self-Serve,  Inc.,  8/4/93. 
LEE-0050 
New  England  Self-Serve,  Inc.  (NESS) 
filed  an  Application  for  Exception  &om 
the  requirement  that  it  file  Form  EIA- 
782B,  entitled  "Reseller/Retailers' 
Monthly  Petroleum  Product  Sales 
Report,"  and  Form  EIA-821,  entitled 
"Annual  Fuel  Oil  and  Kerosene  Sales 
Report."  The  exception  request,  if 
granted,  would  exempt  NESS  from  filing 
Forms  EIA-782B  and  ElA-821.  Due  to 
its  precarious  financial  position,  NESS 
showed  that  the  reporting  requirements 
impose  an  inordinate  burden  on  the 
firm  and  impede  the  firm's  operations  to 
such  an  extent  that  a  gross  inequity 
exists.  Thus,  the  DOE  determined  that 
exception  relief  should  be  granted 
which  relieves  NESS  of  those  reporting 
requirements.  However,  due  to  the 
impermanence  of  NESS"  financial 
situation,  the  exception  relief  granted 
will  be  efi^Bctive  for  a  period  of  two 
years,  ending  Augxist  31. 1995.  At  that 
time,  if  NESS  wishes  to  receive 
continued  exemption  from  filing 
requirements,  it  must  reapply  with  the 
DOE.  Accordingly,  the  Application  was 
partially  granted. 

Refund  Applications 

Atlantic  Richfield  Company/Wemett 
Corporation,  the  Wemett  Corp.,  8/4/ 
83,  RF304-13459.  RF304-14224 


The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  fifed 
by  C.E.  Wemett  &  Co.  and  rescinding  in 
part  an  earlier  Decision  which  granted 
a  refund  to  The  Wemett  Corp.  in  the 
Atlantic  Richfield  Company  Subpart  V 
special  refund  proceeding.  The  Wemett 
Corp.  had  been  granted  a  refund  based 
upon  p^urhases  made  by  a  retail  motor 
gasoline  sales  outlet  located  in  East 
Avon,  New  York.  In  its  Application,  The 
Wemett  Corp.  indicated  that  there  had 
been  no  change  of  ownership  of  the 
outlet  during  the  March  6. 1973  through 
January  27. 1981  refund  period. 
However,  on  December  14, 1992,  the 
OHA  received  an  Application  submitted 
by  C.E.  Wemett  *  Co.  requesting  a 
refund  based  upon  purchases  made  at 
the  same  East  Avon  outlet  during  the 
first  twelve  months  of  the  refund  period. 
In  its  Application,  C.E.  Wemett  &  Co. 
provided  documentation  that  proved 
they  owned  the  outlet  until  March  1, 
1974,  when  it  was  sold  to  The  Wemett 
Corp.  Accordingly,  the  OHA  granted  a 
refund  of  $677  to  C.E.  Wemett  A  Co. 
based  upon  purchases  made  at  the  East 
Avon  outlet  from  March  1973  to  March 
1. 1974.  Because  The  Wemett  Corp.  did 
not  own  the  outlet  during  that  time,  it 
is  not  entitled  to  the  portion  of  the 
refund  that  it  received  based  upon 
ARCO  purchases  made  during  the 
March  7. 1973  through  March  1, 1974 
period.  Accordingly,  the  OHA  directed 
The  Wemett  Corp.  and  Bassman. 
Mitchell  &  Alfano,  their  representative, 
to  remit  a  toUl  of  $677  to  the  DOE. 

CitroneUe-Mobile  Gathering/Globe 
Manufacturing  Co.,  et  al.,  8/3/93. 
RR336-38.  et  al.. 
The  DOE  issued  a  Decision  and  Order 
directing  payment  of  refunds  to  37 
applicants  in  the  Citronelle-Mobile 
Gathering  (Citronelle)  special  refund 
proceeding.  These  funds  had  been 
collected  from  Citronelle  pursuant  to  a 
March  17, 1988  decision  of  the  United 
States  EKstrict  Court  for  the  Southern 
District  of  Alabama.  The  court  ordered 
the  transfer  of  the  Qtronelle  overcharges 
funds  from  the  registry  of  the  court  to 
the  EXDE  deposit  escrow  fund  account, 
and  ordered  the  transfer  of  any 
additional  payments  into  the  registry  to 


the  DOE  escrow  account  on  a  quarterly 
basis.  The  coiut  directed  the  DOE  Office 
of  Hearings  and  Appeals  (OHA)  to  make 
pa>'ments  to  the  claimants,  in 
proportion  to  the  number  of  gallons  of 
eligible  refined  petroleum  products 
purchased  by  each  claimant,  whenever 
the  amount  in  the  DOE  escrow  account 
exceeds  $1,000,000.  On  July  16, 1993,  a 
payment  of  $149,949.59  from  the  court 
registry  was  deposited  into  the 
Qtronelle  escrow  fund.  That  payment 
increased  the  total  in  the  DOE's 
Qtronelle  overcharge  account  to 
$1,115,465.24.  Accordingly,  the  EXDE 
directed  that  the  funds  in  the  Qtronelle 
account  be  disbursed  to  the  37  eligible 
claimants. 

Hall  High  School.  District  502,  8/4/93. 
RF272-81578 
The  EXDE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Hall  High  School.  Diistrict  502  (Hall), 
in  the  Subpart  V  crude  oil  refund 
proceeding.  The  district  certified  that  it 
required  an  average  of  7,900.900.000 
BTU's  of  heat  during  the  most  recent 
three  fiscal  years  (1991-93),  and  that  its 
heating  requirements,  based  on  square 
footage  heated,  would  not  have 
substantially  (:hanged  since  the  refund 
period.  Under  the  circumstances,  the 
DOE  found  that  a  reasonable  estimate  of 
Hall's  fuel  oil  usage  during  the  crude  oil 
refund  period  could  be  derived  from  the 
district's  current  heating  requirements. 
Based  on  the  approximate  number  of 
BTU's  of  heat  produced  by  one  gallon  of 
fueroil.  Hall  would  have  required 
approximately  423,842  gallons  of  fuel 
oil  to  meet  its  heating  requirements 
during  the  refund  period.  Based  on  this 
estimated  usage,  the  refund  granted  in 
this  Decision  was  $339. 

State  of  New  Jersey.  8/2/93.  BF272- 
69744 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  the  State  of  New  Jersey  in  the 
Subpart  V  crude  oil  refund  proceeding. 
The  Application  was  based  on 
purchases  of  petroleum  products  by 
various  state  entities,  specified  in  the 
Decision  and  Order,  during  the  crude  oil 
price  control  period.  The  Application 


did  not  include  purchases  made  by 
counties,  municipalities,  or  school 
districts.  In  granting  the  refund,  the 
DOE  rejected  an  objection  filed  by  a 
group  of  utilities,  transporters,  and 
manufacturers.  The  total  refund  granted 
to  the  State  of  New  Jersey  was  $258,762. 

Texaco  Inc./CoIIingswood  Texaco. 
Yardville  Texaco  Truck  Stop, 
Fairless  Hills  Texaco,  Cherry  Hill 
Texaco,  8/6/93,  RF321-16904. 
RF321-16905.  RF321-16906. 
RF321-16907 
the  DOE  issued  a  Decision  and  Order 
denying  four  Applications  for  Refund 
filea  by  Sure  Oil  Company  (Sure)  in  the 
Texaco  Inc.  Subpart  V  special  refund 
proceeduig  on  behalf  of  four  retail 
outlets  that  Texaco  operated.  Sure  is  a 
corporation  whose  sole  shareholder, 
William  C.  D'Ippolito,  is  also  the 
majority  shareholder  of  one  of  the  four 
outlets'  suppliers,  Edw.  J.  Sweeney  & 
Sons,  Inc.  (Sweeney).  The  DOE 
determined  that  this  common 
ownership  made  Sure  and  Sweeney 
affiliates.  Because  Sweeney  had  already 
received  the  maximum  rehmd  allowed 
under  the  medium-range  presumption 
of  injury,  the  DOE  determined  that  Sure 
was  ineligible  to  receive  any  refund. 
Accordingly,  the  four  Applications  for 
Refund  filed  by  Sure  was  denied. 

Texaco.  Inc./J.H.  Bare  Estate,  James  &■ 
.    Bianca  Bare  Disharoon,  8/2/93. 
\\BF321-16896,  RF321-17322 
The  DOE  issued  a  Decision  and  Order 
coDceming  two  Applications  for  Refund 
filed  in  the  Texaco  Inc.  Subpart  V 
special  refund  proceeding  on  behalf  of 
the  J.H.  Bare  distributorship  located  in 
Port  Gibson,  Mississippi.  Both  of  the 
applicants  claimed  the  right  to  receive 
the  refund  for  the  distributorship's 
Texaco  purchases  made  during  the 
refund  period.  One  applicant,  Bianca 
Bare  Disharoon,  claimed  the  right  to  the 
full  refund  based  upon  the  fact  that  she 
purchased  the  distributorship  during 
the  refund  period.  The  DOE  examined 
the  Warranty  Deed  and  found  that  the 
right  to  a  refund  was  not  transferred  to 
Ms.  Bare  when  she  purchased  the 
business.  In  addition,  the  DOE  found 


that  Ms.  Bare  and  her  former  husband 
had  each  owned  a  one-half  interest  in 
the  distributorship.  Accordingly,  each 
applicant  received  a  refund  based  upon 
purchases  made  during  the  period  that 
each  owned  the  business.  Ms.  Bare 
received  one  half  of  the  refund  for  the 
distributorship  fpr  the  period  during 
which  she  had  an  interest  in  the 
business.  The  total  amount  of  the 
refunds  granted  in  this  Decision  and 
Order  was  $6,024  ($4,420  principal  and 
$1,604  interest). 

Texaco  Inc. /Limerick  Texaco,  Paulsboro 
Texaco,  Montgomeryville  Texaco, 
Essington  Service  Station.  Anns 
Texaco  Service  Station,  Avondale 
Texaco.  8/5/93.  RF321-16843. 
RF321-J6849.  RF321-J6850, 
RF321-16851.  FF321-16852. 
RF321-16853 
The  DOE  issued  a  Decision  and  Order 
denying  six  Applications  for  Refund 
filed  by  Mission  Gas  Oil  Products,  Inc. 
(Mission)  in  the  Texaco  Inc.  Subpart  V 
special  refund  proceeding  on  behalf  of 
six  retail  outlets  that  it  operated. 
Mission  is  a  corporation  whose  majority 
shareholder,  William  C.  D'Ippolito,  is 
also  the  majority  shareholder  of  the  six 
outlets'  supplier,  Edw.  J.  Sweeney  & 
Sons,  Inc.  (Sweeney).  Tlfte  EXDE 
determined  that  this  common 
ownership  made  Mission  and  Sweeney 
affiliates.  Because  Sweeney  had  already 
received  the  maximimi  refimd  allowed 
under  the  medium-range  presumption 
of  injury  and  because  Sweeney  had 
already  received  a  refund  for  purchases 
of  the  same  gallons  of  product  that  its 
affiliate  (Mission)  was  claiming,  the 
DOE  determined  that  Mission  was 
ineligible  to  receive  any  refund. 
Accordingly,  the  six  AppUcations  for 
Refund  filed  by  Mission  were  denied. ' 

Texaco  Inc. /Time  Oil  Company.  8/14/ 
93.  RR321-74 
Time  Oil  Company  (Time)  filed  a 
Motion  for  Reconsideration  of  a 
Decision  and  Order  that  denied 
duplicate  refund  applications  that  the 
firm  had  filed  in  the  Texaco  refund 
proceeding.  According  to  the  Motion, 
the  filing  of  the  second  application 


without  any  reference  to  the  earlier 
application  resulted  from 
miscommunication  among  tlje  attorneys 
for  the  firm  that  prepared  the  second 
application.  The  DOE  agreed  to  consider 
Time's  refund  claim,  finding  that  Time 
was  not  attempting  to  obtain  two 
refunds  and  that  it  should  not  be 
penalized  for  the  poor  communication 
among  its  attorneys.  With  respect  to 
Time's  claim  for  a  refund  at  a  level 
above  the  volumetric  presumption  level 
of  $0.0011  per  gallon,  the  DOE  found 
that  Time  was  likely  overcharged  by 
Texaco  in  the  amount  of  $0,008  per 
gallon.  This  determination  was  based 
upon  the  findings  in  a  Remedial  Order 
that  was  substantively  affirmed  by  the 
Federal  Energy  Regulatory  Commission 
prior  to  the  settlement  of  the 
enforcement  proceeding  by  the  Texaco 
Consent  Order.  The  Decision  also 
permitted  Time  to  take  advantage  of  the 
medium-range  presumption  of  injury. 
The  total  amount  of  the  refund  granted 
by  the  DOE  was  $13,631. 

Texaco  Inc./Toast  Texaco,  Brewer's 
Texaco.  8/2/93.  RF32 1-2010. 
RF321-2195 

The  DOE  issued  a  Decision  and  Order 
denying  the  Applications  for  Refund 
that  Toast  Texaco  and  Brewer's  Texaco 
filed  in  the  Texaco  Inc.  special  refund 
proceeding.  These  applicants  were 
unable  to  document  their  gallonage 
claim  and  instead  submittwi  estimates 
based  on  the  average  montnly  gallonage 
of  Texaco  outlets  in  their  states  during 
the  refund  period,  as  compiled  from  the 
National  Petroleum  News  (NTN)  Fact 
Book,  The  DOE  found  that  the  use  of  the 
NPN  Fact  Book  figures  was  not  a 
reliable  method  of  estimating  an  ; 
individual  outlet's  purchases. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  office  of  Hearings 
and  Appeals. 


American  Standard,  Inc..  American  Standard,  Inc  . 


Atlantic  Richfield  Company/Dave's  Parkside  Arco 

Atlantic  Richfield  Company/Harvatis  Arco  Service  et  al  

Atlantic  Richfield  Company/Jack'a  Arco  ot  al  

Beacon  Otl  Company/Don  Rote  Oil  Company,  Inc 

Frmihauf  Trailer  Coip.  et  al  

Grainger  Ready  Mix  et  al „ ........ 

Gulf  Oil  Corporation/Genera]  Oushed  Stone  et  al „ 

Gulf  Otl  Corporation/Gulf  in  Fannerevllle „ 

Gulf  Oil  Corporation/Johnston's  Service  Garage  et  al  

Metropolitan  Petroleum  *  Fuel/Jesui  Ramirez  Armando  Tundidor 

North  Chicago  Community  Unit  School  District  187  et  al  


RF272-16177 

08/04/93 

RD272-16177 

RF304-14282 

08/04/93 

RF304-13896 

08/04/03 

RF3O4-14200 

08/02/93 

RF238-71 

08/02/93 

RF272-91203 

08/05/93 

RF272-«1238 

08/05/93 

RF300-16452 

08/04/93 

RF30O-13513 

06/02/93 

RF300-19628 

06/04/93 

RF349-3 

06/02/93 

RF349-t 

RF272-81284 

08/04/93 

54388 
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Shell  Oil  Company/James  W.  Hunler.  Dahlke  Oil  Co  RF315-8863 

*^'  RF315-10175 

Texaco  Inc./ Academy  Blvd.  Texaco  et  a) - RF321-13881 

Texaco  Inc./Adolpfi's  Texaco ...™.................~........~..~.~. - •• ~ ~ RF321-198i  i 

Texaco  Inc/Aitierican  Commercial  Bar:ge  Line  et  al  _^...........m^......~.~...v...»...~...~ RF321-3104 

Texaco  Inc/Curt  Labensky's  Texaco  et  al  ~ RF321-5663 

TexECO  Inc /Selmont  Texaco  ~ • RR321-130 

Texaco  Inc./Swede«  Texaco  Service — RF321-19813 

Texaco  Inc/United  Tire  Service  et  al ., RF321-15516 


08/02/93 

08/04/83 
08/02/93 
08/06/93 
08/04/93 
08/04/93 
08/04/93 
08/02/93 


DismissaU 

The  following  submissions  were 
dismissed: 


NaTM 

Case  No. 

American  Forest  Products  .... 

Bob's  Texaco  *. 

Bobby  K.  Grady's  Texaco 

Q>e  fry  Texaco  

RF321-17969 
RF321-9283 
RF321-12060 
RF321-10906 

City  of  Seven  Hil!s  

RF272-85194 

Oav  Oil  TemDjfjal  

RF321-8812 

r^ntno  Cfwrtv 

RF272-85180 

CoUette's  Texaco  

RF32 1-1 0636 

Eastside  Texaco „.... 

GaNes  Texaco  Service  Cen- 
ter. 
He.tlord  County : 

RF321-9492 
RF321-11009 

RF272-85190 

Holtowav  Texaco 

RF321-9491 

Home  MarVat  

Homer  Boufque  DlstilbutJon  . 

Jarreils'  Texaco 

Jay  Swab  Taxaoo  

RF321-12403 
RF300-19996 
RF321-11010 
RF321-9415 

Kenneth  Botttnoer 

Lincoln  &  Uncoin  Garage  

Lvon  County r. 

RF321-14210 
RF321-11039 
RF272-85ie5 

Morrisselte  Texaoo  

RF321 -11090 

hJorttvidQe  Texaco  

Northside  Texaco 

RF321-12466 
RF32 1-9490 

Oklahoma  Flendering  Co 

Platte  County  School  Otstrict 

010. 
Premium  Oil  Co 

RF300-15111 
RF272-87167 

RF32 1-7859 

Pressley  Texaco  

Royson's  Texaco  

Salem  County  

RF32 1-1 0926 
RF321-10955 
RF272-eS177 

Salem-Kelzef  School  District 

24J. 
Sherwood  Texaco 

RF272-e7992 
RF321-7849 

St.  AJbans  Service  Center  .... 
Staftord  Counr/  

RF300-15469 
RF272-85188 

WestDCHit  Texaco 

RF321-10982 

Willianrw  Texaco  Service  Sia- 

tjon. 
Yaltama  VaHev  Tire 

RF321-11946 
RF32 1-9401 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue  SVV..  Washington.  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m..  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 


Dated:  October  IB,  1993. 
G«or;ge  B.  Braznay, 

Director,  Office  of  Hearings  and  Appealt. 
|FR  Doc.  93-26075  Filed  10-21-93;  8:45  ami 
MLUNQCOOC  itn  ai-» 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-4793-3] 

Public  Water  Systetn  Supervision 
Program  Revision  for  the 
Commonwealth  of  Pennsylvania 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  Public  notice  is  hereby  given 
in  accordance  with  the  provisions  of 
1213  of  the  Safe  Drinking  Water  Act  as 
amended,  42  U.S.C.  300f  et  seq..  and  40 
CFR  142.10.  the  National  Primary 
Drinking  Water  Regulations,  that  the 
Commonwealth  of  Pennsylvania  has 
revised  its  approved  State  Public  Water 
System  Supervision  Primacy  Program. 
Pennsylvania  has  adopted  pubic  notice 
regulations  that  correspond  to  the 
revised  EPA  public  notice  requirements 
promulgated  on  October  28, 1987  (52  FR 
41534).  EPA  has  determined  that  these 
State  program  revisions  are  no  less 
stringent  than  the  corresponding 
Federal  regulations  and  has  tentatively 
decided  to  approve  these  State  program 
revisions. 

All  interested  parties  are  invited  to 
request  a  public  hearing.  A  request  for 
a  public  hearing  must  be  submitted  by 
November  22, 1993  to  the  Acting 
Regional  Administrator  at  the  address 
shown  below.  Frivolous  or  insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Acting  Regional  Administrator. 
However,  if  a  substantial  request  for  a 
public  hearing  is  made  by  November  22, 
1993.  a  pubUc  hearing  will  be  held.  If 
no  timely  and  appropriate  request  for  a 
hearing  is  received  and  the  Acting 
Regional  Administrator  does  not  elect  to 
hold  a  hearing  on  his  own  motion,  this 
determination  shall  become  effective  on 
November  22,  1993. 

A  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 


requesting  a  hearing.  (2)  A  brief 
statement  of  the  requesting  person's 
interest  in  the  Actiiig  Regional 
Administrator's  determination  and  of 
information  that  the  requesting  person 
intends  to  submit  at  such  a  hearing.  (3) 
The  signature  of  the  individual  making 
the  request:  or,  if  the  request  is  made  on 
behalf  of  an  organization  or  other  entity, 
the  signature  of  a  responsible  official  of 
the  organization  or  other  entity. 

ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
Inspection  between  the  hours  of  8  a.m. 
ana  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices: 

Acting  Regional  Administrator,  U.S. 

Environmental  Protection  Agency,  Region 

3,  841  Chestnut  Building,  Philadelphia, 

Pennsylvania  19107. 
Pennsylvania  Department  of  Environmental 

Resources,  P.O.  Box  8467.  HarrisbHirg. 

Pennsylvania  17105-«467. 

FOR  FURTHER  INFORMATION  CONTACT: 

Catherine  M.  McCaffi^y,  U.S.  EPA, 
Region  3,  Drinking  Water  Section 
(3WM41),  at  the  Philadelphia  address 
given  above;  telephone  (215)  597-8992. 

Dated:  October  5, 1993. 
Stanley  L.  Laskonraki, 
Acting  Regional  Administrator,  EPA,  Region 
3. 
[FR  Doc.  93-26044  Filed  10-21-93;  8:45  am] 

BttJJNQCOOCl 


rER-FRL-4704-81 

Environmental  Impact  Statements  and 
Regulations:  Availal>illty  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  October  4. 1993  through 
October  8. 1993  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10. 1993  (58  FR  18392). 
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Draft  nS« 

ERP  No.  D-AFS-J65149-MT  RaUng 
EC2,  Big  Mountain  Ski  and  Summer 
Resort  &(pansion  Project,  Special-Use- 
Permit,  Flathead  National  Forest,  Tally 
Lake  and  Glacier  View  Ranger  Districts, 
Whitefish  County.  MT. 

Summary:  EPA  expressed 
environmental  concerns  about  the 
potential  for  aggravating  channel 
erosion  due  to  higher  flows  from 
snowmaking  in  a  stream  channel  that 
currently  is  unstable  and  erodible  and 
potential  air  quality  impacts.  EPA 
requested  that  these  issues  be  discussed 
in  more  detail  in  the  final  document. 

ERP  No.  D-AFS-J65207-CO  Rating 
EC2.  Moiutain  Plover  (Charadniis 
Montanus)  Management  Strategy, 
Implementation,  Pawnee  National 
Grassland,  Arspaho  and  Roosevelt 
National  Forests,  Weld  County,  CO. 

Summary:  EPA  expressed 
environmental  concerns  about  the 
proposed  management  plan  since  there 
is  a  lack  of  detailed  knowledge 
concerning  the  requirements  for 
sustainability  of  both  the  target  species 
and  other  biotic  components  of  the 
ecosystem. 

ERP  No.  D-AFS-J65208-MT  Rating 
EC2,  Smokey-Corridor  Timber  Sales, 
Timber  Management  and  Road 
Construction/Reconstruction , 
Implementation,  Lewis  and  Claric 
National  Forest,  White  Sulphur  Springs. 
Meagher  County,  MT. 

Summary:  EPA  expressed 
environmental  concerns  about  projected 
increases  in  sediment  loadings  and  the 
exacts  they  may  have  on  aquatic 
resources.  EPA  also  requested 
additional  information  on  wetlands  and 
associated  monitoring. 

ERP  No.  D-AFS-J65209-MT  Rating 
EC2,  Middle  Fork  Ecosystem 
Management  Project,  Implementation, 
Flathead  National  Forest,  Hungry  Horse 
Ranger  EKstrict,  Flathead  River,  Flathead 
County,  MT. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
protection  of  air  quality  in  Class  I  areas, 
and  compliance  with  conformity 
requirements  of  the  Clean  Air  Act. 

ERP  No.  D-BPA-i05204-WA  RaUng 
EC2,  Tenaska — Washington  II 
Generation  Electric  Power  Plant 
Construction,  Operation  and  NPDES 
Permit,  Pierce  County,  WA. 

Summary:  EPA  expressed 
environmental  concerns  with  the 
incremental  regional  impact  of  project- 
related  air  emissions  and  the  potential 
for  infiltration  of  pollutants  at  the  site 
during  construction  and  operations. 

ERP  No.  D-J^S-J80005-SD  RaUng 
LO,  Jewel  Cave  National  Monument 


General  Management  Plan  (GMP), 
Implementation,  Black  Hills  National 
Forest,  Custer  County,  SD. 

Summajy:  EPA  had  no  objections  to 
the  proposed  action.  ERP  No.  E>-NPS- 
J80006-SD  Rating  LO,  Wind  Cave 
National  Park,  General  Management 
Plan  [Gi4P),  Implementation,  Black 
Hills,  Custer  County,  SD. 

Summary:  EPA  had  no  objections  to 
the  proposed  action. 

ERP  No.  D-SFW-J99050-WY  Rating 
LO,  Cray  Wolves  (Canis  Lupus) 
Reintroduction  into  the  Yellowstone 
National  Paric  and  Central  Idaho, 
Implementation,  MT,  WY  and  ID. 

Summary:  EPA  did  not  identify 
potential  environmental  impacts 
requiring  substantive  changes  to  the 
proposal. 

ERP  No.  DA-COE-E36013-MS  Rating 
EC2,  Mississippi  River  and  Tributaries 
Flood  Control,  Updated  Information, 
Upper  Yazoo  Projects  (UYP),  Yazoo 
River  Basin,  several  Counties,  MS. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
sufHciency  and/or  successhilness  of 
project  mitigation.  Necessary  additional 
information  will  need  to  be  collected 
during  the  forthcoming  monitoring  to 
determine  efticacy  of  the  plan  and  its 
sufficiency. 

Final  EISs 

ERP  No.  F-AFS-I65185-UT  North 
Slope  Timber  Sale  and  Road 
Construction/  Reconstruction, 
Implementation,  Dixie  National  Forest, 
Teasdale  Ranger  District,  Wayne 
County,  UT. 

Summary:  EPA  had  no  objections  to 
the  proposed  action  as  the  final 
document  adequately  addressed  old 
growth  management  issues. 

ERP  No.  F-AFS-J65202-MT  Buck- 
Little  Boulder  Timber  Sales  and  Timber 
Harvest,  Implementation,  Bitterroot 
River,  Bitterroot  National  Forest,  West 
Fork  Ranger  District,  Ravalli  County, 
MT. 

Summary:  EPA  had  no  objections  to 
the  selection  of  alternative  5.  EPA 
suggested  that  additional  monitoring  to 
validate  projected  impacts  be  included 
in  the  action. 

ERP  No.  F-FHW-J40125-MT  Shiloh 
Road  Interchange  Project,  Construction, 
1-90  in  the  vicinity  of  the  existing 
Shiloh  Road  Overpass  (1-90  milepost 
443}  and  Improvements  to  the  South 
Frontage  Road,  Funding  and  Section 
404  Permit,  between  the  Cities  of  Laurel 
and  Billings,  Yellowstone  County,  MT. 

Summary:  EPA  had  no  objections  to 
the  Federal  Highway  Administration's 
proposed  construction  of  a  new 
interchange  for  Interstate  Highway  90  at 


Shiloh  road,  west  of  Billings,  Montana 
in  Yellowstone  Coimty. 

ERP  No.  F-NPS-J61086-MT  Grant- 
Kohrs  Ranch  National  Historic  Site, 
General  Management  Plan  and 
Development  Concept  Plan, 
Implementation,  Northern  Rockies, 
Powell  County,  MT. 

Summary:  EPA  had  no  objections  to 
the  proposed  action. 

ERP  No.  F-UAF-E11028-GA  Moody 
Air  Force  Base  Beddown  of  a  Composite 
Wing  for  F-16,  A/OA-10  and  C-130 
Aircraft,  Implementation,  Lowndes  and 
Lanier  Counties,  GA. 

Summary:  EPA  had  no  objections  to 
the  proposed  action  as  previous 
concerns  have  been  adequately 
addressed  in  the  final  document. 

Regulations 

ERP  No.  R-DOE-A098 17-00  10  CFR 
Part  60  Disposal  of  High-Level 
Radioactive  Wastes  in  Geologic 
Repositories:  Investigation  Evaluation  of 
Potentially  Adverse  Conditions. 

Summary:  EPA  had  no  comments  to 
the  proposed  regulation. 

ERP  No.  R-DOT-A59009-00  49  CFR 
Part  106  et  al — Research  and  Sf>edal 
Program  Administration — PropKJsal  for 
Safeguarding  Food  from  Contamination 
during  Transportation. 

Summary.-  EPA  requested  that 
wording  be  added  to  the  preamble 
requesting  that  all  residues  from  the 
clean-out  of  the  vehicles  comply  with 
applicable  environmental  regulations. 
Additionally,  EPA  suggested  that  the 
carrier  be  required  to  certify  that  the 
vehicle  tank  is  cleaned  and  by  what 
method. 

Dated:  OctGber  19. 1993 
Wiiliun  D.  Dickenon, 
Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc  93-26045  Filed  10-21-93;  8  45  ami 
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[ER-FRL-4704-71 

Environmental  Impact  Statemanta; 
Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  or  (202)  260-5075. 

Weekly  receipt  of  Environmental 
Impact  Statements  filed  October  11, 
1993  through  October  15,  1993  pursuant 
to  40  CFR  1506.9. 

EIS  No.  930360,  DRAFT  EIS.  AFS,  CA. 
Mount  Baldy  Land  Exchange  Project, 
Implementation  and  Special-Use- 
Permit,  Angeles  National  Forest.  San 
Antonio  Canyon.  Los  Angeles  and  San 
Bernardino  Counties,  CA,  Due: 
December  6. 1993.  Contact:  Michael  J. 
Rogers  (818)  574-1613. 
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EIS  No.  930361,  DR.\FT  EIS.  FHW.  WI. 
US  151AVI-41  Waupun  to  Fond  du 
Lac  Project,  Construction.  Funding 
and  Possible  COE  Section  404  Pennit, 
Fond  du  Lac  County,  WI,  Due: 
December  6, 1993.  Contact:  James 
Zavoral  (608)  264-5944. 
EIS  No.  930362.  FINAL  EIS.  EPA.  AL. 
TX.  L\.  MS.  ADOPTION— 1993 
Central  and  Western  Gulf  of  Mexico 
Outer  Continental  Shelf  (OSC)  Oil  and 
Gas  Lease  Sales  No.  142  and  No.  143, 
Implementation  and  Lease  Offerings, 
offehore  AL,  LA.  TX  and  AL.  Contact: 
Norm  Thomas  (214)  655-2260. 
The  US  Environmental  Protection 
Agency  has  adopted  the  US  Department 
of  the  Interior,  Minerals  Management 
Senice's,  final  EIS  filed  with  the  US 
Environmental  Protection  Agency  on 
10-30-92.  The  EPA  was  a  Cooperating 
Agency  on  the  DOI's  EIS.  Recirculation 
of  the  document  in  not  necessary. 
EIS  No.  930363,  FINAL  EIS,  FHW,  CA, 
CA-1 7  at  Lexington  Reservoir 
Interchange  Project.  Interchange  and 
Frontage  Roads  Construction  south  of 
the  Town  cf  Los  Gates,  Funding  and 
COE  Section  404  Permit,  Santa  Clara 
County,  CA.  Due:  November  22. 1993. 
Contact:  John  R.  Schultz  (916)  551- 
1314. 
EIS  No.  930364,  FINAL  EIS.  AFS.  OR. 
1991  Warner  Creek  Fire  Recovery 
Project,  Northern  Spotted  Owl  Habitat 
and  Other  Resources  Reforestation. 
Northern  Spotted  Owl  Habitat 
Conservation  Area  0-10,  Willamette 
National  Forest.  Oakridge  Ranger 
District.  Lane  County.  OR.  Due: 
November  22. 1993.  Contact:  Terri 
Jones (503)  7S2-2291. 
HS  No.  930365.  DRAFT  EIS,  FTA,  OR, 
New  Eugene  Transfer  Station 
Construction  and  Silo  Selection, 
Funding,  McDonald  Site  or  IHOP  Site. 
Lane  County,  OR.  E>ue:  December  6, 
1993.  Contact:  Terry  L.  Ebersole  (206) 
220-7954. 
EIS  No.  930366.  DR,\FT  EIS.  AFS,  ID. 
Savant  Sage  Resource  Area  Land  and 
Resource  Management  Plan. 
Implementation.  Idaho  Panhandle 
National  Forests.  Feman  Ranger 
District.  Bonner  and  Kootenai 
Counties.  ID,  Due:  December  6, 1993, 
Contact:  Patrick  Sheridan  (202)  720- 
1614. 
EIS  No  930367,  DRAFT  EIS,  AFS.  ID. 
Prichard  Creek  Analysis  Area  Land 
end  Resource  Management  Plan, 
Implementation,  Idaho  Panhandle 
National  Forests,  Wallace  Ranger 
District.  Coeur  d'Alene  Ri'/er,  ID,  Due: 
December  6, 1993,  Contact:  Don 
Garringer  (208)  769-6110. 
EIS  No.  930368,  DRAFT  EIS,  NPS.  CA, 
Presido  of  San  Francisco  General 


Management  Plan,  Golden  Gate 
National  Recreation  Areas, 
Implementation,  San  Francisco,  CA, 
Due:  December  21, 1993,  Contact: 
Brian  OTJeill  (415)  556-2920. 

EIS  No.  930369,  FINAL  EIS.  COE.  CA. 
Bel  Marin  Key  Unit  5  (BMK5) 
Residential  Community  Construction 
and  Development.  Master  Plan  and 
Rezoning  Application  Approvals  and 
Permits.  Novato  Creek,  Marin  County. 
CA.  Due:  November  22. 1993.  Contact: 
Lars  Forsman  (415)  744-3318. 

EIS  No.  930370.  FINAL  EIS.  FTA,  MD. 
Baltimore-Washington  International 
Airport  Extension,  CBntral  Light  Rail 
Line  (CLRI.),  Funding,  Anna  Arundel. 
Baltimore  and  Howard  Counties.  MD, 
Due:  November  22, 1993,  Contact: 
Sheldon  A.  Kinbar  (215)  656-6900. 

EIS  No.  930371.  FINAL  EIS,  FTA,  MD. 
Hunt  Valley  Light  Rail  Line 
E>:tension.  Timonium  Fairgrounds 
Station  to  Hunt  Valley.  Funding. 
Baltimore  Central  Light  Rcil  Line, 
Baltimore  and  Anne  Arundel 
Coiinties.  MD,  Due:  November  22. 
1993.  Contact:  Sheldon  A.  Kinbar 
(215) 658-6900. 

Amended  Notices 

EIS  No.  930288,  DRAFT  EIS.  COE.  CA, 
Syar  Mining  Operation  and 
Reclamation  Plan.  Six  Sites  Selected 
along  the  Russian  River,  Construction. 
Mining-Usa-Permit  and  COE  Section 
404  Permit.  City  of  Healsburg. 
Sononma  County,  CA,  Due:  October 
28. 1993.  Contact:  Lars  Forsman  (415) 
744-3322.  Published  FR  -Ofi-27-93— 
Review  period  extended. 

US  No.  930316.  DRAFT  EIS.  AFS.  CA. 
NV,  Interagency  Motor  Vehicle  Use 
Plan  (IMVUP)  Revision. 
Implementation.  Acquisition  for  Land 
within  the  Inyo  National  Forest  and 
Bishop  Resource  Araa,  Inyo.  Madera. 
Tulare  and  Mono  Caimtias.  CA  and 
Esmeralda  and  Mineral  Counties.  NV. 
Due:  December  9. 1993,  Contact:  Ernie 
DeCraff  (619)  873-2439.  Published  FR 
09-17-93 — Review  period  extended. 

EIS  No.  930356,  DFAFT  SUTPLEMENT. 
EPA.  TX,  LA,  Gulf  of  Mexico  Outer 
Continental  Shaif  (DCS)  Region  Oil 
and  Gas  Extraction  Activities.  General 
New  Source  NPDES  Permit  Issuance, 
offshore  TX  and  LA  .  Due:  November 
29. 1993.  Contact:  Norm  Thomas  (214) 
655-2260.  Published  FR  10-15-93— 
Title  Change  and  notification  that  this 
document  is  open  for  a  45-day  review 
period  ending  on  11-29-93. 

Dated:  October  19. 1993. 
Wiiiiara  D.  Dick«r>on, 

Deputy  Director,  Office  of  Federal  Activities. 
(FR  Doc.  93-26046  Filed  10-21-«3:  8:45  am] 
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Op«n  Meeting  of  the  SuperfurxJ 
Evaluation  Committee  of  the  National 
Adviaory  Council  for  Environmental 
Policy  and  Technology  (NACEPT) 

Under  Public  Law  92463  (The  Federal 
Advisory  Committee  Act),  EPA  gives 
notice  of  a  meeting  on  Novismber  8, 
1993  of  the  Superfund  Evaluation 
Committee.  The  Superfund  Evaluation 
Committee  is  a  subcommittee  of  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT).  an  advisory  committee  to  the 
Administrator  of  the  EPA.  The 
Subcommittee  will  discuss  their 
recommendations  for  improving  key 
aspect  of  the  Superfund  Program.  The 
meeting  will  take  place  at  tlie  J.W. 
Marriott  Hotel  (1331  Pennsylvania 
Avenue.  NW.)  from  12:30-5  p.m. 
Interested  parties  may  call  the  RCRA/ 
Superfund  Hotline  at  1-600-424-9346. 
703-920-9310,  or  1-800-486-3323 
(TDD)  for  copies  of  the  materials  EPA  is 
providing  to  the  Committee. 

Written  comments  will  be  reviewed 
by  the  Committee  if  received  one  week 
prior  to  the  meeting.  Written  comments 
of  preferably  not  more  than  25  pages  (at 
least  25  copies)  may  be  provided  to  the 
committee  up  until  the  meeting.  Those 
Interested  in  attending  must  contact 
Abby  Pimie  (U.S.  EPA  401>1  Street  SW. 
Washington,  DC  20460.  mail  code.  1601 
or  phone.  202-260-7567.  or  fax.  202- 
260-3682. 

Dated:  October  15. 1993. 
Abby  J.  Pimie, 

NACEPT  Designated  Federal  Official. 
(FR  Doa  93-26043  Filed  10-21-93;  8:45  air.l 
Biuma  cooe  ki»-sb-h 
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Public  Meeting  of  the  Phoaphoilc  Acid 
Production  Waate  Dialogue  Committee 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Federal  Advisory  Committea 

meeting. 

summary:  As  required  by  the  Federal 
Advisory  Committee  Act,  we  are  giving 
notice  of  the  August  meeting  of  the 
Phosphoric  Acid  Production  Waste 
Dialogue  Committee.  The  meeting  is 
open  to  the  public  without  advance 
renstration. 

The  purpose  of  the  meeting  is  to 
continue  to  review  Information 
regarding  process  changes  that  will 
reduce  the  volume  and/or  toxicity  of 
phosphogypsum  and  process 
wastewater  from  the  production  of 
phosphoric  acid.  * 


DATES:  The  Committee  meeting  will  be 
held  on  November  9, 1993  from  10  a.m. 
to  4:30  p.m.  and  November  10, 1993 
from  8  a.m.  to  3  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  National  Hotel,  Columbia 
Pike  and  Washington  Blvd..  Arlington, 
Virginia  22204;  (703)  521-2122. 
FOn  FURTHER  INFORMATKW  CONTACT*. 
Persons  needing  further  information  on 
the  technical  or  scientific  matters 
related  to  phosphoric  add  wastes 
should  contact  Dr.  Daniel  R.  Bushman, 
Office  of  Pollution  Prevention  and 
Toxics,  Economics,  Exposure  and 
Technology  Division,  TS-779, 
Environmental  Protection  Agency, 
Washington,  DC,  20460;  phone  (202) 
260-6700.  Persons  needing  further 
information  on  the  committee's 
procedural  and  logistical  matters  should 
call  the  Committee's  facilitator,  Greg 
Bourne,  Southeast  Negotiation  Network, 
Georgia  Institute  of  Technology,  Atlanta, 
GA  (404)  853-9846. 

DBted:  October  19, 1993. 
Doborah  Dalton. 

Designated  Federal  Official,  Office  of 
Regulatory  Management  &  Evaluation,  Office 
of  Policy,  Planning  and  Evaluation. 
[FR  Doc  93-26040  Filed  10-21-93;  8:45  am) 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

SES  Perfonnanc*  Review  Board 
Members 

AGENCY:  Equal  Employment 
Opportunity  Commission  (EEOC). 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
names  of  the  members  of  the  SES 
Performance  Review  Board  of  EEOC 
FOR  FURTHER  MFORMATION  CONTACT: 
Patricia  Comwell  Johnson,  Director, 
Human  Resources  Management 
Services,  Equal  Employment 
Opportunity  Commission,  1801  L  Street, 
NW..  Washington,  DC  20507,  (202)  663- 
4306. 

SUPPI^MENTARY  MFORMATION:  Pursuant 
to  the  requirement  of  section  4314(c)(1), 
chapter  43  title  5  U.S.C,  membership  of 
the  SES  Performance  Review  Board  is  as 
follows:  Ms.  Ronnie  Blumenthal, 
Director,  Office  of  Federal  Operations, 
Equal  Employment  Opportunity 
Commission  (Chairperson);  Mr.  Bland 
Brockenborough,  Assistant 
Commissioner,  Administration, 
Financial  Management  Service, 
Department  of  Treasury;  Mr.  Doug 
Newkirk,  Assistant,  U.S.  Trade 
Representative,  Office  of  U.S.  Trade 


Representative;  Ms.  Elizabeth  Thornton, 
Acting  Legal  Counsel,  Equal 
Employment  Opportunity  Commission 
(Alternate). 

Signed  at  Washington,  DC,  on  this  18th  day 
of  October  1993. 

For  the  Commission. 
Tony  E.  Gall«giM, 
Chairman. 
[FR  Doc  93-25982  Filed  10-21-93:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

October  18, 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  imder  the  Paperwork 
Reduction  iVct  of  1980  (44  U.S.C  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street.  NW.,  Suite 
140.  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget,  Room  3235 
NEOB,  Washington.  DC  20503,  (202) 
395-4814. 

OMB  Number:  3060-0076. 

Title:  Annual  Employment  Report  for 
Common  Carriers. 

form  Number:  FCC  Form  395. 

Action:  Revision  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Responses:  Annual 
reporting  requirement. 

Estimated  Annual  Burden:  1,200 
responses;  1  hour  average  burden  per 
response;  1,200  hours  total  annual 
burden. 

Needs  and  Uses:  The  Annual 
Employment  Report  is  a  data  collection 
device  for  enforcement  and  assessment 
of  the  Commission's  EEO  Rules.  All 
common  carrier  licensees  or  permittees 
with  sixteen  (16)  or  more  full-time 
employees  are  required  to  file  this 
report  and  retain  it  for  a  two-year 
period.  The  report  identifies  each 
carrier's  staff  by  gender,  race,  color  and/ 
or  national  origin  in  each  of  nine  major 
job  categories.  The  FCC  Form  395  and 
instructions  have  been  edited.  In 


addition  to  the  style  and  grammatical 
changes,  we  have  amended  the 
instructions  to  clearly  indicate  that 
reporting  units  with  fewer  than  sixteen 
full-time  employees  do  not  have  to  file 
this  form  but  may  do  so  to  comply  with 
another  filing  requirement  under  47 
CFR  21.307,  22.307,  or  23.55  and  have 
added  a  new  section  to  the  form  that  the 
reporting  unit  merely  has  to  check  in 
order  to  comply  unless  it  has  had  EEO 
complaints  filed  against  it.  For  reporting 
units  with  sixteen  or  more  full-time 
employees,  the  new  section  of  the  form 
reduces  the  filing  burden  bom  two  (2) 
reports  to  only  one  (1).  Also  the  number 
of  copies  of  the  report  to  be  filed  as  been 
reduced  from  two  to  one. 

Federal  Communications  Commission. 

William  F.  Galon. 

Acting  Secretary. 

IFR  Doc.  93-25971  Filed  10-21-93;  8:45  am] 

MLLMO  COOC  tri2-01-M 

[Report  No.  1979] 

Petitions  for  Reconsideration  and^or 
Clarification  of  Actlona  In  Rulemaking 
Proceedinga 

October  18, 1993. 

Petitions  for  reconsideration  and/or 
clarification  have  been  filed  in  the 
Commission  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e), 
The  full  text  of  these  documents  are 
available  for  \iewing  and  copying  in 
room  239, 1919  M  Street,  NW. 
Washington,  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor 
ITS,  Inc.  (202)  857-3800,  Opposition  to 
these  petitions  must  be  filed  Novemlser 
8, 1993.  See  §  1.4(b)(1)  of  the 
Commission's  rule  (47  CFR  1.4[b)(l]). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Subject:  Redevelopment  of  Spectrum 
to  Encourage  Innovation  in  the  Use  of 
New  Telecommunications  Technologies 
(ET  Docket  No.  92-9,  RM  No.  7981  and 
8004). 

Petition  for  Reconsideration 

Number  of  Petitions  Filed:  2 
Petition  for  Qarification  and/or 
Reconsideration 

Number  of  Petitions  Filed:  4 
Petition  for  Partial  Reconsideration 

Number  of  Petitions  Filed:  2 
Petition  for  Reconsideration  and  Partial 
Clahfi  cation 

Number  of  Petitions  Filed:  1 
Federal  Communications  Commission. 
Williaoi  F.  Caton. 
Acting  Secretary. 
(FR  Doc.  93-25972  Filed  10-21-93;  8:45  am] 
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Ucenaee  Order  to  Show  Cause 


The  Chief,  Audio  Service  Division, 
Mass  Media  Bureau,  has  before  him  the 
following  matter: 


AppHcant.  dty/s<ate 


Oetta    Radto.    Inc.,    Licansae    o( 
WDTL  (AM).  Clevetand.  MS  


docket 

No. 


93-262 


WD 


Reganflng    Itte    silent   status   of    Station 
■TL  (AM)) 


Pursuant  to  section  312(a]  (3)  and  4  of 
the  Communications  Act  of  1934,  as 
amended,  Delta  Radio,  Inc.  has  been 
directed  to  show  cause  why  the  license 
for  Station  WDTL  (AM)  should  not  be 
revoked,  at  a  proceeding  in  which  the 
above  matter  nas  been  designated  for 
hearing  concerning  the  following  issues: 

1.  To  determine  whether  Delta  Radio, 
Inc.  has  the  capability  and  intent  to 
expeditiously  resume  broadcast 
operations  of  WKLO  (AM)  consistent 
with  the  Commission's  rules. 

2.  To  determine  whether  Delta  Radio. 
Inc.  has  violated  §§  73.1740  and/or 
73.1750  of  the  Commission's  rules. 

3.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
forgoing  issues,  whether  Delta  Radio. 
Ina  is  qualified  to  be  and  remain  the 
licensee  of  Station  WDTL  (AM). 

A  copy  of  the  complete  Show  Cause 
Order  and  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
diiring  normal  business  hours  in  the 
FCC  Dockets  Branch  (Room  320).  1919 
M  Street.  NW..  Washington.  DC  The 
complete  text  may  also  be  purchased 
bom  the  Commission's  duplicating 
contractor.  International  Transcription 
Service,  2100  M  Street.  NW..  Suite  140. 
Washington.  DC  20037  (telephone  202- 
857-3800). 

Federal  Communications  Commission. 

Larry  D.  Eada. 

Chief,  Audio  Services  Division.  Mass  Media 

Buteau. 

[FR  Doa  93-25968  Filed  10-21-93;  8:45  am) 

BIUJNO  CODE  tTM-m-m 


Applications  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station. 


Applicant  city/ 
stats 

RaNo. 

MM 

docket 

No. 

ADeSoto 
Broadcasting 
Cofp..  Mana- 
fiatd.  IX 

BPH- 
920324ME 

* 

9^-263 

Appttoint.  dty/ 
state 


B.  Gary  D. 
Camp,  Man«- 
fteM.  LA. 

C.  MKctiei 
Tynar.  Mans- 
Md,  LA. 


FneNa 


BPH- 
820402MI 

BPH- 
920403MA 


dockat 
No. 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the 
issues  whose  headings  are  set  forth 
below.  The  text  of  each  of  these  issues 
has  been  standardized  and  is  set  forth  in 
its  entirety  under  the  corresponding 
heading  at  51  FR  19.347.  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicants 

1.  Comparative,  A,  B,  C 

2.  Ultimate,  A,  B,  C 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete 
HDO  in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW.. 
Washington.  DC.  TTie  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Service, 
2100  M  Street.  NW..  Suite  140, 
Washington.  IX  20037  (telephone  202- 
857-3800). 

LairyD.  Eads. 

Chief.  Audio  Services  Division  Mass  Media 

Bureau. 

IFR  Doc.  93-25967  Filed  10-21-93;  8:45  am) 

BlUJNa  COOC  1711-01— M 


Renewal  Application  Designated  for 
Hearing 

1.  The  Chief.  Audio  Services  Division. 
Mass  Media  Biireau  has  before  him  the 
following  application  for  renewal  of 
license: 


(Seeking  a  renewal  o(  the  Bcense  of  Station 
WYNO(AM)) 

2.  Pursuant  to  section  309(a)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  application  has 
been  designated  for  hearing  in  a 

S>roceeding  upon  whose  issues  are  set 
orth  below: 

1.  To  detennina  whether  Quality 
Communicationa.  Inc.  has  the  cafMbillty  and 
intent  to  expeditiously  resume  broadcast 
operations  of  WYNO  (AM)  consistent  mrith 
the  Commission's  Rules. 

2.  To  determine  whether  Quality 
Communications,  Inc.  has  violated 
§§73.1740  and/or  73.1750  of  the 
Commission's  Rules. 

3.  To  determine,  in  light  of  the  evidence 
adduced  pursuant  to  the  preceding  Issues, 
whether  or  not  grant  of  the  subjwrt  renewal 
of  license  application  would  serve  the  public 
interest,  convenience  and  necessity. 

A  copy  of  the  complete  HDO  in  this 
proceeding  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch  (Room 
320),  1919  M  Street.  NW..  Washington. 
DC.  The  complete  text  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  International 
Transcription  Service,  2100  M  Street. 
NW..  Suite  140.  Washington,  DC  20037 
(telephone  202-857-3800). 

Federal  Communications  Commission. 

Larry  D.  Eads, 

Chief.  Audio  Services  Division,  Mass  Media 

Bureau. 

(FR  Doc  93-25969  Filed  10-21-93;  8:45  am) 

BNJJNO  CODE  en>-»i-M 


Application  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  Station: 


AppUcant.  city/ 
state 

Re  No. 

Dockat 
No. 

A.  Quality  Com- 
munk^attons. 
Inc. 

Neisonviile, 
ONo. 

BR-«90606UF 

93-261 

Applicant  city/ 
state 

FUeNo. 

Docket 

A  Frank  B. 

BPt4- 

93-264 

DuRoss. 

92051 2MC 

Wtutesbofo, 

New  York. 

B.  New  Horizons 

BPH- 

....,H» 

Broadcasting, 

92051 3MF 

Whitest>oro, 

New  York. 

C.  Kennetti  F. 

BPH- 

Rosar,  Jr., 

92051 3MI 

Whitast)oro. 

New  York. 

D.  Kevin  CKana, 

BPH- 

.•>•••••>•>■•• 

Whjtesboro, 

920514MK 

New  York. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the 
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issues  whose  headings  are  set  forth 
below.  The  text  of  each  of  the  issues  has 
been  standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR 19347.  May  29. 1986. 
The  letter  shown  below  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicants 

1.  Comparative.  A.  B.  C,  D 

2.  Ultimate.  A.  B.  C,  D 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
each  such  issue  and  the  applicants  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  International  Transcription 
Service,  2100  M  Street.  NW.,  Suite  140, 
Washington,  EX:  20037  (telephone  202- 
857-3800). 

LanyD.Eads. 

Chief,  Audio  Services  Division,  Mass  Media 

Bureau. 

|FR  Doc.  93-25966  Filed  10-21-93;  8:45  amj 
MJJNQ  cooc  sna-oi-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1000-OR] 

Kanaaa;  Amendment  to  Notice  of  a 
Major  DIaaater  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SMMIARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kansas.  (FEMA-1000-DR).  dated  July 
22, 1993,  and  related  determinations. 
EFFECTIVE  DATE:  October  12, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3608. ' 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Kansas  dated  July  22, 1993,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
22, 1993:. 

Barton,  Graham,  and  Thomas  Counties  tor 
Public  Assistance  and  Individual  Assistance. 


Catalog  of  Federal  Domestic  Assistance  So. 

83.516,  Disaster  Assistance.) 

Richard  W.  Krimm. 

Deputy  Associate  Director,  State  and  Local 

Programs  and  Support. 

[FR  Doc.  93-26038  Filed  10-21-93:  8:45  am) 
MUJNa  cooc  crts-oa-H 


[FEMA-MS-OR] 

Mlaaourl;  Amertdment  to  Notice  of  a 
Major  DIaaater  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Missouri,  (FEMA-995-DR),  dated  July 
9, 1993,  and  related  determinations. 
EFFECTIVE  DATE:  October  14, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Missouri  dated  July  9, 1993,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
9, 1993: 

Howell  and  Vernon  Counties  for  Individual 

Assistance. 
Douglas  County  for  Individual  Assistance 

and  Public  Assistance. 
Barton.  DeKalb,  Greene.  Morgan,  Pemiscot, 

Stone,  and  Texas  Counties  for  Public 

Assistance.  (Already  designated  for 

Individual  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Dennis  H.  Kwiatliowski, 
Assistant  Associate  Director,  Disaster 
Assistance  Programs. 
|FR  Doc.  93-26047  Filed  10-21-93:  8;45  ami 
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FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 

Agency  Form  UrKler  Review  t>y  the 
Office  of  Management  and  Budget 

AGENCY:  Federal  Mediation  and 

Conciliation  Service. 

ACnON:  Notice  of  Forms  R-19.  R-22  and 

R-43  submitted  for  extension  and 

review  to  the  Office  of  Management  and 

Budget. 

The  Federal  Mediation  and 
Conciliation  Service  (FMCS)  submitted 
to  the  Office  of  Management  and  Budget 


(OMB)  a  request  for  review  of  three 
FMCS  forms:  R-19.  Arbitrator's  Report 
and  Fee  Statement.  R-22,  Arbitrator's 
Personal  Data  Questionnaire,  and  R-43, 
Request  for  Arbitration  Services.  The 
request  seeks  OMB  approval  to  extend 
the  expiration  data  of  Forms  R-19,  R- 
22  and  R-43  until  January  31, 1996.  The 
request  was  submitted  pursuant  to  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Information  pertaining  to  the  requests 
are  as  follows: 
Agency:  Federal  Mediation  and 

Conciliation  Service 
Title:  Arbitrator's  Report  and  Fee 

Statement 
Form  Number:  Agency — Form  R-19; 

OMB  No.  3076-0003. 
Type  of  Request:  Extension  of 
Expiration  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  method  of 
collection. 
Affected  Public:  Individuals  who  apply. 
Frequency:  Once  per  application. 
Burden:  Approximately  7,000  responses 
per  .year.  The  form  is  only  filled  out 
once  and  the  time  required  is 
approximately  ten  minutes. 
Neeas  and  Uses:  FMCS  uses  the  R-19  to 
review  arbitrator  conformance  with  its 
fee  and  expense  reporting 
requirements.  This  data  is  compiled 
under  the  individual  arbitrator's  name 
and  is  used  to  provide  requesting 
parties  with  a  panel  of  arbitrators  to 
meet  their  needs. 
Respondents  Obligation:  Pursuant  to  29 
U.S.C.  171(b),  29  CFR  part  1404 

Agency:  Federal  Mediation  and 
Conciliation  Service 

Tide:  Arbitrator's  Personal  Data 
Questionnaire 

Form  Number:  Agency — Form  R-22; 
OMB  No.  3076-0001. 

Type  of  Request:  Extension  of 
Expiration  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  method  of 
collection. 

Affected  Public:  Individuals  who  apply 
to  be  on  FMCS*  Roster  of  Arbitrators. 

Frequency:  Once  per  application. 

Burden:  "The  number  of  respondents  is 
approximately  250  as  approximately 
that  number  request  membership  on 
the  roster.  The  Ume  required  is 
approximately  iv^  hours  to  complete 
the  application. 

Needs  and  Uses:  This  Questionnaire  is 
needed  in  order  that  FMCS  may  select 
highly  qualified  arbitrators  for  the 
arbitrator  roster.  The  respondents  are 
private  citizens  who  make  application 
for  appointment  to  the  FMCS  roster. 

Respondents  Obligation:  Pursuant  to  29 
U.S.C.  171(b),  29  CFR  part  1404. 
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Agency:  Federal  Madiation  and 
Conciliation  Service 

Title:  Request  for  Arbitration  Services 

Form  Number:  Agency — Form  R-43; 
0MB  No.  307&-0002. 

Type  of  Request:  Extension  of 
Expiration  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  method  of 
collection. 

Affected  Public:  Employees  and  labor 
organizations  who  request  arbitration 
services  Individuals  who  apply. 

Frequency:  Once  per  application. 

Burden;  Approximately  28,000 
respondents  per  year.  In  most 
instances  the  form  is  made  out  only 
once  and  takes  about  ten  minutes  to 
complete. 

Needs  and  Uses:  The  need  for  this  Form 
is  to  obtain  information-name, 
address,  type  of  assistance  desired-so 
that  FMCS  can  respond  to  requests  for 
various  arbitration  services:  e.g. 
furnishing  a  list  of  seven  arbitrators  to 
parties. 

Respondents  Obligation:  Pursuant  to  29 
U.S.C  171(b).  29  CFR  part  1404. 

O.VfB  Desk  Officer  Angela  Antonelli. 
(202)  395-6880  Copies  of  the  request 
for  review  may  be  obtained  from 
Eileen  B.  Hofftnan,  General  Counsel, 
Federal  Mediation  and  Conciliation 
Service,  2100  K  Street,  NW..  room 
712,  Washington.  DC  20427.  (202) 
653-5305. 

Written  comments  pertaining  to  the 
request  should  be  sent  to  Angela 
Antonelli,  Assistant  Branch  Chief,  room 
3001.  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  October  IS.  1993. 
Britn  Flom. 
Acting  Director. 
[FR  Doc.  93-25973  Filed  l(K21-93;  8:45  am) 

BILUNO  COOe  nTZ-OI-M 


FEDERAL  RESERVE  SYSTEM 

Agency  Forms  Under  Review 

AGENCY:  Board  of  Governors  of  the 
Federal  Reser\'e  System. 
action:  Notice. 

BACKGROUND: 

On  June  15, 1984.  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1980,  as  per  5  CFR 
1320.9,  to  approve  of  and  a&sign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 


1320.9.  Board-approved  collections  of 
information  will  oe  incorporated  into 
the  official  OMB  inventory  of  ciirrently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  instrument  will  be 
placed  into  OMB's  public  docket  files. 
The  following  form,  which  is  being 
handled  under  this  delegated  authority, 
has  received  initial  Board  approval  and 
is  hereby  published  for  comment.  At  the 
end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority. 

DATES:  Comments  must  be  submitted  on 
or  before  November  19, 1993. 
ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  Docket  number  (or 
Agency  form  number  in  the  case  of  a 
new  information  collection  that  has  not 
yet  been  assigned  an  OMB  number), 
should  be  addressed  to  Mr.  William  W. 
Wiles,  Secretary.  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  and  C 
Streets.  NW..  Washington.  DC  20551,  or 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m..  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  NW.  Comments  received  may 
be  inspected  in  room  B-1122  between  9 
a.m.  and  5  p.m..  except  as  provided  in 
section  261.8  of  the  Board's  Rules 
Regarding  Availability  of  Information, 
12  CFR  261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Gary  Waxman,  Office  of 
Information  and  Regulatory  Affairs 
(202/395-7340),  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  room  3208,  Washington,  DC 
20503. 

FOfl  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  request  for  clearance  (SF 
83),  supporting  statement,  and  other 
documents  that  will  be  placed  into 
OMB's  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below. 

Federal  Reserve  Board  Clearance 
Officer  Mary  M.  McLaughlin. 
Division  of  Research  and  Statistics 
(202-452-3829).  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington.  DC  20551.  For  the 
hearing  impaired  only. 
Telecommimications  Device  for  the 
Deaf  (TDD),  Dorothea  Thompson  (202- 


452-3544),  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551. 

PrapoMl  To  Approve  Under  OMB 
Delegated  Authority  the  FoUoMong 
Report: 

1.  Report  title:  National  Survey  of  Small 

Business  Finances 
Agency  form  number  FR  3044 
OMB  Docket  number  7100-0262 
Frequency:  One-time  survey 
Reporters:  Small  businesses 
Annual  reporting  hours:  4,500 
Estimated  average  hours  per  response: 
0.75 

Number  of  respondents:  6,000 
Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  i»  voluntary  and 
is  authorized  by  law.  (12  U.S.C.  251. 
1817(j).  1828(c),  and  1841  et  seq.)  and 
individual  respondent  information  is 
given  confidential  treatment.  (5  U.S.C. 
552(b)(4)). 

This  one-time  telephone  survey  of 
small  businesses  will  be  conducted 
between  November  1993  and  April  1994 
by  employees  of  a  private  contractor. 
The  primary  piirpose  of  the  survey  is  to 
provide  information  that  can  be 
reported  to  Congress  in  compliance  with 
section  477  of  FDIOA  regarding  the 
availability  of  credit  to  small  businesses, 
including  minority-owned  businesses. 

The  following  is  an  outline  of 
expected  content  of  the  survey 
questionnaire: 

Finn  characteristics 

Industry  (4  digit  SIC  code) 

Number  of  offices 

Location  of  main  office  (name  of  SMSA 

or  coimty) 
Location  of  subsidiary  offices  (number 

in  different  SMSAs  or  coimties. 

number  of  different  states) 
Type  of  ownership  (proprietorship. 

partnership,  corporation) 
Number  of  employees  (cxurent.  one  year 

ago,  five  years  ago,  full-time 

equivalent) 
Age  of  firm 
Fiscal  year 

Characteristics  of  investors 

Individuals  (number,  relationship  to 
owner  or  largest  investor,  ovsTiershlp 
share,  sex.  race) 

Organizations  (number,  type  of 
organization,  ownership  share) 

Assets 

Cash 

Currency  and  coin  (amount) 
Demand  deposit  and  NOW  accounts 
(nimiber,  amount,  sources,  location) 
Money  market  deposit  and  savings  accounts 
(number,  amount,  sources,  location) 
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Certificates  of  deposit  (amount,  sources, 

location) 

Money  market  mutual  fund  accounts 

(number,  amount,  sources,  location) 

Marketable  securities  (amount,  type  of 
I  security) 

Accotmts  and  Notes  Receivable 
Inventory 

Other  investments  (amount,  type  of 
investment) 

Property,  plant,  and  equipment 

>her  fixed  assets  (patents,  trademarks, 
copyrights,  franchises,  goodwill, 
deferred  charges  and  prepayments) 

;  ther  assets  (specify) 

[  labilities 

'  ccounts  payable 

.  oans  with  less  than  one  year  maturity 
remaining 

L  Dans  with  more  than  one  year  maturity 

I   remaining 

Lines  of  credit  (number,  amount  outstanding, 

amount  of  line,  collateral,  guarantees, 

sources,  location) 

Capital  leases  (number,  amount  outstanding, 

source  location) 

Mortgages  (number,  amount  outstanding, 

source,  location,  guarantees) 

Vehicle  loans  (number,  amount  outstanding, 

source,  location,  guarantees) 

Equipment  loans  (number,  amount 

outstanding,  source,  location,  guarantees) 

Other  loans  not  elsewhere  classified 

(number,  amount  outstanding,  source, 

location,  guarantees,  collateral) 

Loans  from  owners  (amount  outstanding) 

Accrued  expenses  and  income  taxes 
payable 

Other  liabilities,  including  bonds 
(specify) 

Equity 

Sources:  firms,  individuals,  family 
members,  venture  capital  firms 

Capital  (proprietorships  and  partnerships) 

Stock  (corporations) 

Retained  earnings  (corporations) 


Income  and  expenses 

Sales,  sales  one  year  ago.  sales  five  years 
ago 

Cost  of  goods  sold  and  operating 
expenses 

0{>erating  expenses 

Income  taxes 

Other  income  (interest,  capital  gains) 

Interest  expense 

Operating  lease  expense 

Other  expanse 

Extraordinary  expenses 

Net  income 

Recent  borrowing  experiences 

Amount  of  borrowing  in  last  two  years 
(sources,  location,  loan  terms, 
collateral,  guarantees,  variable/fixed 
rate,  etc.) 

Information  on  credit  denial  during  last 
two  years  and  when  credit  ultimately 
obtained 

Firm's  view  of  current  credit  conditions, 
loan  terms,  and  accessibility  of  credit 

Miscellaneous 

Use  of  non-traditional  sources  for  firm 
financing:  venture  capital,  equity 
issues 

Use  of  trade  credit  (number  of  suppliers. 
percent  where  cash  discounts  offered, 
percent  where  cash  discounts  taken, 
percentage  of  time  payments  made 
after  due  date) 

Changes  to  capital  during  last  two  years 

Use  of  other  fmancial  services  (Payroll 
processing,  coin  and  currency, 
lockbox/night  depository,  trust 
services,  cash  management, 
investment  advice,  brokerage  services, 
pensions,  other  (specify). 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  18, 1993. 
William  W.WUm. 
Secretary  of  the  Board. 
[FR  Doc.  93-26024  Filed  10-21-93;  8:45  am) 

BIUJNO  CODE  «21»«1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

C«nt«r«  for  DImsm  Control  tnd 
Prsventlon 

Control  of  Air  Contaminants  During 
Manual  Dya  Welgh-Out  Oparationa; 
Maating 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 


Name:  Control  of  Air  Contaminants  during 
Manual  Dye  Waigh-Ouf  Operations. 

Time  and  Date:  1  p.m.-4  p.m.,  November 
2. 1993. 

Place:  Alice  Hamilton  Laboratory-, 
Conference  Room  A,  MOSH,  CDC,  5555 
Ridge  Avenue,  Cincinnati,  Ohio  45213. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  purpose  is  to  conduct  an 
open  meeting  for  the  review  of  a  MOSH 
project  entitled.  "Control  of  Air 
Contaminants  during  Manual  Dye  Weigh-Out 
Operations."  This  project  will  evaluate 
workers  exi>osure  to  dye  dust  during  the 
handling  and  weighing  of  dyes  In  the  drug 
room  of  a  small  dyehouse.  Control 
recommendations  will  include  the  design  of 
a  ventilated  booth  which  will  be  installed  at 
an  actual  site  and  evaluated  for  effectiveness. 
The  project  is  being  conducted  Jointly  with 
the  Ecological  and  Toxicological  Association 
of  the  Dyestuffs  Manufacturing  Industry 
(ETAD).  Viewpoints  and  suggestions  from 
industry,  labor,  academia,  other  government 
agencies,  and  the  public  are  invited. 

Contact  Person  for  Additional  Information: 
Marjorie  A.  Edmonds,  NIOSH,  CDC,  4674 
Columbia  Parkway,  Mailstop  R5,  Qncinnati, 
Ohio  45226,  telephone  513/841-4221. 

Dated:  October  18, 1993. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 
[FR  Doc.  93-26014  Filed  10-21-93;  8:45  am) 

BtUMG  COOE  4ia0-1»-4l 


Food  and  Drug  Administration 
[Docket  No.  93N-0369] 

Antioxidant  Vitamina  and  Rlak  of 
Cancer  and  of  Cardiovaacular  Disease; 
Notice  of  Public  Meeting 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice  of  pubUc  meeting. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  is  cosponsoring,  with  other  major 
health  research  organizations,  a  public 
conference.  The  purpose  of  this 
conference  is  to  review  and  summarize 
the  scientific  information  available  for 
foods,  including  dietary  supplements, 
on  the  association  between  the 
antioxidant  vitamins  and  cancer  and  the 
antioxidant  vitamins  and  cardiovascular 
disease.  The  conference  will  also 
provide  an  opportimity  to  discuss 
criteria  by  which  significant  scientific 
agreement  on  the  validity  of  a  nutrient- 
disease  relationship  may  be  ascertained. 
The  antioxidant  vitamins  to  be 
addressed  are  befa-carotene,  vitamin  C, 
and  vitamin  E.  The  conference  will 
include  invited  siunmary  papers,  panel 
discussions,  and  general  open 
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discussion*.  Those  wishing  to  submit 
new  data  not  publicly  available  to  the 
cgency  for  consideration  at  the 
conference  should  do  so  as  soon  as 
possible. 

DATES:  The  public  conference  will  be 
held  on  November  1.  2.  and  3. 1993;  8 
a.m.  to  5:30  p.m.;  8  a.m.  to  5:30  p  m.; 
and  8:30  a.m.  to  1  p.m.;  respectively. 
New  data  should  be  submitted  as 
quickly  as  possible  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  I>ug  Administration,  rm.  1-23. 
12340  Farklawn  Dr.,  Rockville,  MD 
20857.  Data  received  by  October  25. 
1993.  will  be  forwarded  to  the 
individuals  preparing  papers  or  serving 
as  panelists  for  the  conference  for 
possible  inclusion  in  their  reviews  and 
discussions.  Copies  of  all  data  and 
comments  received  on  antioxidant 
vitamins  and  cancer  before,  as  well  as 
after,  that  date  will  be  included  in  the 
agency's  docket  on  its  current  proposal 
to  deny  a  health  claim  on  this  topic  for 
dietary  supplements  (Docket  No.  93N- 
289A).  Interested  persons  who  would 
like  to  submit  written  comments  should 
do  so  by  November  22. 1993.  Comments 
on  antioxidant  vitamins  and  cancer  may 
be  submitted  to  Docket  No.  93N-289A 
until  December  13, 1993. 
ADDRESSES:  The  conference  will  be  held 
at  the  National  Academy  of  Sciences. 
Main  Auditorium.  2101  Constitution 
Ave.  NW,.  Washington.  DC  20418. 
FOn  FURTHER  INFORMATION  CONTACT: 
James  T.  Tanner.  Office  of  Special 
Nutritionals  (HFS-451).  Food  and  Drug 
Administration.  Washington,  DC  20204. 
202-205-4168. 

SUPPt-EMENTARY  INFORMATION:  The 
Nutrition  Labeling  and  Education  Act  of 
1990  required  FDA  to  consider  health 
claims  on  food  labels  for  10  nutrient- 
disease  relationships  and  to  determine, 
based  on  the  totality  of  the  publicly 
available  scientific  evidence,  if  there  is 
significant  scientific  agreement  among 
qualified  experts  regarding  these  claims. 
On  January  6.  1993,  FDA  issued  a  final 
rule  (58  FR  2622)  announcing  its 
decision  not  to  authorize  the  use  on  the 
label  or  labeling  of  foods,  other  than 
dietary  supplements  of  vitamins, 
minerals,  herbs,  or  other  nutritional 
substances,  of  health  claims  relating  to 
an  association  between  antioxidant 
vitamins  and  cancer.  The  agency 
concluded  that  there  was  not  significant 
scientific  agreement  among  qualified 
experts  that  a  claim  relating  vitamin  C, 
vitamin  E.  or  fceto-carotene  to  reduced 
risk  of  cancer  is  adequately  supported. 
FDA  concluded  that  the  role  for 
antioxidant  vitamins  per  se  was  not 
supported  by  the  available  data,  but  that 
consumption  of  fruit  and  vegetables. 


which  are  sources  of  these  nutrients,  is 
associated  with  reduced  cancer  risk. 
Therefore.  FDA  authorized  «  health 
claim  for  fruits  and  vegetables  and 
cancer  (58  FR  2622  at  2639)  but 
concluded  that  it  could  not  authorize  a 
claim  on  antioxidant  vitamins  and 
cancer. 

In  the  Federal  Register  of  October  14, 
1993  (58  FR  53296),  the  agency 
published  a  proposed  rule  not  to 
authorize  health  claims  on  five  nutrient- 
disease  relationships,  including 
antioxidant  vitamins  and  cancer,  on  the 
label  or  in  the  lebeling  of  dietary 
supplements.  In  that  proposal.  FDA 
reviews  the  available  evidence  on  the 
relationship  of  antioxidant  vitamins  and 
cancer  and  explains  the  basis  for  the 
proposed  denial  of  the  health  claim  for 
dietary  supplements. 

On  November  1  through  3,  1993.  FDA 
will  cosponsor  a  public  conference  with 
other  units  of  the  Department  of  Health 
and  Human  Services,  including  the 
National  Institutes  of  Health  and  the 
Centers  for  Disease  Control  and 
Prevention,  the  American  Cancer 
Society,  the  American  Heart 
Association,  the  Institute  of  Medicine, 
the  American  Medical  Association,  the 
Federal  Trade  Commission,  and  the 
Congressional  Research  Service  to 
review  the  publicly  available  evidence 
on  the  association  between  antioxidant 
vitamins  from  all  foods  and  cancer  and 
the  relationship  of  these  nutrients  to 
cardiovascular  disease.  The  conference 
will  be  held  at  the  National  Academy  of 
Sciences.  The  purpose  of  this  public 
conference  is  to  review  and  summarize 
the  scientific  information  available  on 
these  associations.  In  addition,  in  one 
session  of  the  conference  there  will  be 
a  discussion  of  the  criteria  by  which 
significant  scientific  agreement  on  the 
validity  of  a  nutrient-disease 
relationship  may  be  ascertained.  The 
agency  will  solicit  the  input  of  all 
segments  of  the  food  industry  on  these 
issues. 

The  first  seven  parts  of  the  November 
conference  will  focus  on  antioxidant 
vitamins.  The  antioxidant  vitamins  that 
the  agency  has  considered  for  a  health 
claim  relating  to  their  effects  on  the  risk 
of  cancer  are  befo-carotene.  vitamin  C. 
and  vitamin  E.  FDA  has  invited  experts 
in  medicine,  nutrition,  epidemiology, 
pathology,  and  other  disciplines  related 
to  antioxidant  vitamins  and  cancer  and 
to  antioxidant  vitamins  and 
cardiovascular  disease  to  serve  as 
speakers.  They  will  summarize  the 
publicly  available  evidence  and  serve  as 
panelists  who  will  react  to  the 
presentations  made  and  provide 
additional  comments  based  on  their 
individual  expertise.  Cancer  and 


cardiovascular  disease  will  be  the  focus 
of  the  conference  because  they  are  the 
diseases  with  respect  to  which  the 
effects  of  antioxidant  vitamins  have 
been  most  closely  studied.  Others  may 
submit  data  from  new  research  and  will 
be  given  the  opportunity  to  participate 
during  discussion.  New  data  should  be 
submitted  to  the  FDA  contact  person 
listed  above. 

The  conference  is  divided  into  eight 
major  parts  as  follows: 

1.  Opening  and  overview  of 
antioxidants. 

2.  Antioxidant  vitamins  and 
cardiovascular  disease. 

3.  Vitamin  E  and  cancer. 

4.  Befo-carotene  and  cancer. 

5.  Vitamin  C  and  cancer. 

6.  Indepth  review  of  beto-carotene  and 
lung  cancer. 

7.  Indepth  review  of  vitamin  C  and 
gastrointestinal  cancer. 

8.  The  basis  for  determining  significant 
scientific  agreement. 

Those  who  would  like  to  comment  on 
these  topics  but  are  unable  to  attend  the 
conference  should  either  submit 
comments  to  the  Dockets  Management 
Branch,  identifying  their  comments 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document,  or,  if  they  wish  to  comment 
on  antioxidant  vitamins  and  cancer, 
identify  their  comments  with  Docket 
No.  93N-289A. 

All  submissions  should  be  made  in 
triplicate. 

Dated:  October  19, 1993. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  93-26150  Filed  10-20-«3;  12:15 
pml 
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National  Instltutas  of  Health 

National  Heart,  Lung,  and  Blood 
inatltute;  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  following  Heart,  Lung,  and  Blood 
Special  Emphasis  Panels. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552(c)(4)  and  552b(c)(6).  Title  5. 
U.S.C.  and  sec.  10(d)  of  Public  Law  92- 
463.  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications,  contract  proposals,  and/or 
cooperative  agreements.  These 
applications  and/or  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
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applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwansnted  invasion  of 
personal  privacy. 

Name  of  Panel:  NHBI  SEP  for  three  ROl 
Grant  Applications. 

Dates  of  Meeting:  November  2. 1993. 

Time  of  Meeting:  2  p.m. 

Place  of  MeeUng:Ch»\y  Chase  Holiday 
Inn.  Chevy  Chase.  Maryland. 

Agenda:  To  evaluate  and  review,  grant 
applications. 

Contact  Person:  Dr.  C.  Jamas  Scheirer,  5333 
Westltard  Avenue,  room  548.  Bethesda. 
Maryland  20892.  (301)  594-7452. 

Name  of  Panel:  NHBI  SEP  on  Biood 
Resource  Research. 

Dates  of  Meeting:  November  15-16, 1993. 

Time  of  Meeting:  7  p.m. 

Place  of  Meeting:  Holiday  Inn.  Bethesda. 
Maryland. 

Agenda:  To  review  and  evaluate  four  Rl8's 
and  one  ROl. 

Contact  Person:  Dr.  Anthony  M.  Coelho  Jr.. 
5333  Westl)ard  Avenue,  room  648,  Bethesda. 
Maryland  20892.  (301)  594-7485. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93  838.  Lung  Diseases 
Research:  and-93.839.  Blood  Diseases  and 


RescurcAS  Research,  National  Institutes  of 
Health.) 

Dated:  October  19. 1993. 

Wendy  Baldwia, 

Acting  Deputy  Director  for  Extramural 
Research. 

(FR  Doc.  93-26107  Filed  10-21-93;  8;45  am] 

WLLWa  CODE  4148-ei-M 


Public  Health  Service 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  ihn  Public  Health  Service 
(PHS)  pubiiSiies  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  requests  have 
been  submitted  to  OlAB  since  the  list 
was  last  published  on  October  8,  1993. 

(Call  PHS  Reports  Clearance  Officer  on  (202) 
690-7100  for  copies  of  requests.) 

1.  Study  to  Determine  the  Impact  of 
the  Final  Rule.  "Health  Care  Services  of 


the  Indian  Health  Service.  42  CFR  Pert 
36" — New— This  submission  is  for 
approval  to  conduct  a  survey  to 
determine  the  impact  of  the  Final  Rule 
on  the  economic,  social,  cultural,  and 
health  status  of  reservation  and  urban 
Indian  populations.  Respondents  will  be 
users  of  the  Indian  Health  Service  (IHS) 
and  tribal  health  care  facilities,  at  least 
18  years  of  age  and  will  be  selected  from 
11  IHS  Areas  (excluding  California  for 
which  a  separate  study  is  legislatively 
mandated).  Respondents:  Individuals  or 
households;  Number  of  Respondents: 
1.071;  Number  of  Responses  Per 
Respondent:  1;  Average  Burden  Per 
Response;  .66  hr.;  Estimated  Annual 
Burden  hours:  706  hours. 

2.  1994  National  Health  Interview 
Survey  on  Disability  (NIHS-D)— 0920- 
0214— The  National  Health  Interview 
Survey,  and  ongoing  survey  of  the 
civilian,  non-institutionalized 
population,  monitors  the  Nation's 
health.  This  submission  is  for  addition 
of  a  supplement  on  disability. 
Respondents;  Individual  or  households. 


TWe 


CurenBy  Approved  „ 

Dfsabaity  Supplement  

Estimated  Total  Annual  Burden— 103.113. 


Numt>er  of  r»- 
spondents 


48,500 
48.500 


Numtxr  of  re- 
sponses per 

respondent 


Average  bur- 
den per  re- 
spor^se  (hour] 


1.01 
1.12 


3.  Substance  Abuse  Prevention  and 
Treatment  Block  Grant — 45  CFR  Part 
96— 0930-0163— This  Interim  Final 
Rule  provides  guidance  for  States 
regarding  the  Substance  Abuse 
Prevention  and  Treatment  Block  Grant 
I^islation.  The  rule  implements  the 
reporting  and  recordkeeping 
requirements  of  Public  Law  102-321  by 
specifying  the  content  of  the  States' 
annual  report  on  and  apphcation  for 
Block  Grant  funds.  The  application  and 
annual  report  are  separately  approved 
under  OMB  control  number  0930-0080 
for  FY  1994  and  19S5.  Respondents: 
State  or  local  governments;  Number  of 
Respondents:  60:  Number  of  Responses 
Per  Respondent:  1;  Average  Burden  per 
Response:  16  hours;  Estimated  Annual 
Burden:  960  hours. 

4.  Petitions  for  Affirmation  of 
C^nerally  Recognized  as  Safe  (GRAS) 
Substances— 21  CFR  Part  170—0910- 
0132— Section  201(s)  of  the  FDAC  Act 
defines  food  ingredients  other  than  food 
additives  as  substances  generally 
recognized  as  safe  (GRAS).  Under 
authority  of  sections  409  and  701  of  the 
Act,  the  FDA  reviews  petitions  for 
affirmation  as  GRAS  which  are 


submitted  on  a  voluntary  basis  by  the 
industry  and  other  interested  parties. 
Respondents:  Small  businesses  or 
organizations;  Businesses  or  other  for- 
'  profit:  Federal  agencies  or  employees; 
Number  of  Respondents:  9;  Number  of 
Responses  Per  Respondent:  1;  Average 
Burden  Per  Response:  2,500  hours; 
Estimated  Annual  Burden:  22,500. 

5.  Schizophrenia  Patient  Outcomes 
Research  Team  (PORT)— New— This 
survey  of  1.200  persons  imder  care  for 
schizophrenia  in  two  states  will  assess 
their  treatment  experiences  and  needs, 
and  outcomes  of  care.  The  findings  will 
be  used  to  develop  treatment 
recommendations  for  schizophrenia. 
The  dissemination  of  the 
recommendations  to  practitioners  and 
the  public  will  be  evaluated  for  changes 
in  patient  outcomes,  practice  patterns, 
public  knowledge  and  attitudes,  and 
resource  use.  Respondents:  Individuals 
or  households;  Number  of  Respondents: 
1,720;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  i>er 
Response:  hours:  0.9279  hours; 
Estimated  Annual  Burden:  1,596  hours. 

6.  List  of  Ingredients  Added  to 
Tobacco  in  the  Manufacture  of  Ggarette 


Products — 0920-0210  (Reinstatement)— 
Public  Law  98-474  (15  U.S.C.  1336) 
requires  cigarette  manufacturers, 
packagers,  and  importers  to  submit  a  list 
of  the  ingredients  added  to  tobacco  in 
the  manufacturer  of  cigarettes.  This  list 
should  include  each  additive  along  with 
its  common  name,  chemical  name,  and 
chemical  abstract  number  (CAS)  and  be 
submitted  to  the  Secretary,  DHHS. 
Respondents:  Businesses  or  other  for- 
profit;  Number  of  Respondents:  14; 
Number  of  Responses  per  Respondent: 
1;  Average  Burden  per  Response:  2 
hours:  Estimated  Annual  Burden:  28 
hours. 

7.  Veterinary  Adverse  Drug  Reaction. 
Lack  of  Effectiveness,  Product  Defect — 
Report  21  CFR  510—0910-0012— 
Information  is  gathered  by  the  Food  and 
Drug  Administration  from 
manufacturers  of  animal  drug  products 
and  veterinarians  on  adverse  drug 
reactions  to  new  animal  drugs.  This 
regulation  requires  the  submission  of 
full  reports  of  information  pertinent  to 
the  safety  and  effectiveness  of  the  new 
animal  drug.  Respondents:  Businesses 
or  other  for-profit. 
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Title 


Repoftirc(21  CFH  51 0.3OO-3O2)  

Recofdkeeptng  (21  CFR  510.300(a)  and  510.301(a) 

Esttmated  Total  AnnuaJ  Burden— 1,250 


Number  o(  re- 
spondents 


350 
250 


Number  o«  re- 
sponses per 

respondent 


3.1 
1 


Average  bur- 
den per  re- 
sponse 
(f»ur(8)) 


1.02 


8.  NPRM— Food  Additives- 
Threshold  of  Regulation  for  Substances 
Used  in  Food-Contact  Article*— New— 
The  Food  and  Drug  Administration 
(FDA)  is  proposing  a  policy  for 
determining  when  the  likelihood  or 
extent  of  migration  of  a  component  of  a 
food-contact  article  is  so  trivial  as  not  to 
require  regulation  as  a  food  additive. 
This  NPRM  lists  the  aiteria  which  must 
be  met  for  a  food-contact  material  to  be 
reviewed  under  this  policy  and 
identifies  the  types  of  data  that  FDA 
will  need  for  its  review.  Respondents; 
Business  or  other  for-profit.  Number  of 
Respondents:  1;  Number  of  Responses 
per  Respondent:  1;  Average  Burden  per 
Response:  1  hour;  Estimated  Annual 
Burden:  1  hour. 

9.  Family  and  Genetic  Study  of 
(Cardiovascular  Disease:  Phase  11— 
New— The  primary  goal  of  this  study  is 
to  identify  and  evaluate  genetic  and 
non-genetic  determinants  of  coronary 
hear  disease,  preclinical  atherosclerosis, 
and  coronary  heart  disease  risk  factors. 
It  is  designed  to  expand  family  and 
genetic  studies  of  cardiovascular  disease 
in  ongoing  population-based 
epidemiologic  studies.  Respondents: 
Individuals  or  households;  State  or  local 
governments,  Businesses  or  other  for- 
profit;  Non-profit  institutions;  Small 
businesses  or  organizations;  Number  of 
Respondents:  3,376;  Number  of 
Responses  per  Respondent;  3.7823; 
Average  Burden  per  Response:  0.8668 
hours:  Estimated  Aiuiual  Burden; 
11,088  hours. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  below 
at  the  following  address:  Shannah  Koss, 
Human  Resources  and  Housing  Branch. 
New  Executive  Office  Building,  room 
3002.  Washington.  DC  20503. 

Dated;  October  18. 1993. 
Junes  Scanloa. 

Director.  Division  of  Data  Policy,  Office  of 
Health  Planning  and  Evaluation. 
(FR  Doc.  93-26023  Filed  10-21-93;  8:45  am) 

■U.UNO  COOC  41W-17-H 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Off.ca  of  th«  Assistant  Sacretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-93-1917;  FR-3350-N-M1 

Federal  Property  Suitable  aa  Facllltlea 
to  Assist  the  Homelesa 

AGENCY:  Office  of  the  Assistant 
SecTbtary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 


summary:  This  Notice  identifies 
unutilized,  xmderulilized.  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  Mark  Johnston,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW. 
Washington.  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPt-EMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24. 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
use.  11411),  as  amended.  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12. 1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  8B-2503-OG 
(D.D.C.).  ^        ^. 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 


reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman.  Division  of  Health 
Facilities  Planning.  U.S.  Puljlic  Health 
Service,  HHS.  room  17A-10.  5600 
Fishers  Lane.  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24. 1991).  .,   ,     ,. 

For  properties  Usted  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA.  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law.  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time. 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
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or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code],  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identitied  in  this 
Notice  (i.e..  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S.  Navy:  John  J. 
Kane,  Deputy  Division  Director,  Dept.  of 
Navy.  Real  Estate  Operations.  Naval 
FaciUties  Engineering  Command,  200 
Stovall  Street,  Alexandria,  VA  22332- 
2300;  (703)  325-0474;  GSA.  Leslie 
Carrington,  Federal  Property  Resources 
Services.  GSA,  18th  and  F  Streets  NW. 
Washington.  DC  20405;  (202)  208-0619; 
(These  are  not  toll-free  numbers). 

D«ted:  October  15, 1993. 

facquie  M.  Latviag. 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Tillt  V.  Federal  Siuplua  Property  Prograai 
Federal  Register  Report  lor  10/22/U 

Suitabie/AvailabI*  Propertias 

Lend  [by  State) 

Florida 

Fonner  US  Army  Reserve  Center 

Belvedere  Rd.  and  Clubhouse  Dr. 

West  Palm  Beach  Co:  Palm  Beach  FL  33409- 

Landholding  Agency:  GSA 

Property  Number:  549310005 

Statue  Unutilized 

Commeut:  3.10  acres,  utilities,  previously 

leased  by  non-profit  for  homeless 

assistance  use 
GSA.  Number:  4-GR-FL-682A 

Umniilable  FroportiM        " 

Buildings  (by  State) 

California 

Morris  Dam  Test  Facility  Range 
Azuia  Co:  L,o«  Angeles  CA  91702- 
Landholding  Agency:  Navy 
Property  Number:  779410001 
Status:  Unutilized 
Reason:  Secured  Area 

[FR  Doc  93-25950  Filed  10-21-93;  8:45 
a.m.] 

■ILUMO  CODE  431  »-a»-F 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managemant 

[CA-062-O4~644O-10-B343,  CACA  33071] 

Realty  Action;  Exchange  of  Public  and 
Private  Lands.  San  Bernardino  County, 
CA 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTXM:  Notice  of  realty  action;  exchange 
of  public  and  private  lands  in  San 
Bernardino  County,  California. 

summary:  The  following  described 
public  lands  are  being  considered  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1716],  as  amended: 

Saa  Bernardino  Nferidian 

T.16N.,  R.13E., 

Section  11:  S'/jSEV«NEV«,  SEV4SWV«NE'/4. 
EV«jSWy4SWV«NEV4.  SEV4.  EViE'/^SWV.; 

Section  12:  lots  1-5.  W'/iNWV«SEV«NEV4. 
SWV4SEV4N'EV4.SV2SEViSEV4SEV.NET'4, 
SWV4SWV4,NEV4NEV4.  SWV4NEV4. 
SVbSViiNW'ANE'A.  N'/iNEV4SEV4, 
SEV4NEV«SEV4.  S'/iSEviSE'/iSE'A, 
NVVV4SWV4,  SViSV«iNEV4NWV4. 

SEV4NWV4.  SWV4SWV4NWV4, 

SVZSEV4NWV4NWV4,  E'/zSWV4NWV4: 
Section  13:  lot  1.  MS  6774  AftB. 

NWV4NEV4NBV4.  N'/iSEV4NF«/'4NEV4; 
Section  14:  lot  2.  NEV4,  E>/iNEV4NWV4. 

NEV4NEV4SEV4,  NViSEV4N'EV4SEV4. 

W'/iNEV4NWV4SEV«,  NWV4NWV4SEV4. 
T.16N..  R.14E., 
Section  30:  lot  2.  S'.^SEV4NWV4, 

S»/iSWV4NEV4,  SWV4SEV4NEV4. 

Conteining  879.61  acres  of  public  land, 
mora  or  less. 

In  exchange  for  these  lands,  the 
United  States  would  acquire  an  equal 
value  of  the  following  private  lands  in 
San  Bernardino  County  from  Molycorp 
Inc.: 

San  Bernardino  Meridian 

T.5N.,  R.22E.. 

Section  5:  loU  1&2  of  NEV4.  NMtS^/2,  lots 
1&2  of  NWV4.  S'/iSEV4; 

Section  9:  NV^NVi,  SV1NEV4. 
T.6N.,  R.4E., 

Section  36. 
T.6N.,  R.22E.. 

Sectians  5  and  9. 
T.7N..  R21E.. 

Section  5.9.13.17.21.25.29  and  33. 
T.7N.,  R.22E.. 

Sections  29  and  33. 

SUPPLEMENTARY  MFORMATION:  The 

purpose  of  the  exchange  is  to  acquire 
and  preserve  private  lands  containing 
high  value  desert  tortoise  habitat  and 
high  public  recreation  values.  The 
desert  tortoise  has  been  listed  as  a 
thrratened  species  under  the 
Endangered  Species  Act  of  1973.  The 
public  lands  to  be  exchanged  have  been 


impacted  by  Molycorp 's  Moimtain  Pass 
mine  operations,  and  are  no  longer 
suitable  for  multiple  use  m.anagement. 
The  exchange  is  scheduled  to  be 
completed  in  December  of  1993. 
Publication  of  this  Notice  in  the  Federal 
Register  segregates  the  public  lands 
from  the  operation  of  the  public  land 
laws  and  the  general  mining  laws,  but 
not  the  mineral  leasing  laws.  The 
segregative  effect  will  end  upon 
issuance  of  patent,  or  tv»ro  years  from  the 
date  of  publication,  whichever  ocairs 
first. 

The  value  of  the  lands  to  be 
exchanged  will  be  equal,  or  if  not  equal, 
full  equalization  of  values  will  be 
achieved  under  the  provisions  of  section 
206  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C 
1716).  as  amended.  Public  or  private 
lands  may  b-e  deleted  from  the  exchange 
to  balance  values.  The  public  lands  will 
be  transferred  out  of  federal  ownership 
with  the  following  reservations: 

1.  A  right  of  way  to  the  United  States 
for  ditches  and  canals,  pursuant  to  the 
Act  of  August  30. 1890  (43  U.S.C.  945). 

2.  A  right  of  way  to  the  United  States 
for  access  to  public  lands. 

3.  Federal  Aid  Highway  rights  of 
ways,  serial  numbers  S  030881  and  R 
1718,  held  by  the  State  of  CaUfomia. 

The  transfer  of  public  lands  wrill  also 
be  subject  to  the  following  right  of  way 
interests  held  by  third  parties: 

1.  Serial  number  LA  0162054, 
powerline,  to  Southern  California 
Edison. 

2.  Serial  number  LA  0113528,  road,  to 
American  Telephone  and  Telegraph. 

3.  Serial  number  L.^  0127125, 
telephone  cable,  to  Pacific  Bell. 

4.  Serial  number  R  01730,  telephone 
cable  to  Southern  California  Edison. 

5.  Serial  numbers  LA  0168855  and  S 
5597,  natural  gas  pipelines,  to  Cal^iev 
Pipeline. 

6.  Serial  number  LA  0144389. 
telephone  cable,  to  Pacific  BelL 

7.  Serial  number  R  239,  water 
pipeline,  to  the  State  of  California. 

8.  Serial  number  R  1806,  powerline. 
to  Southern  California  Edison. 

The  private  lands  will  be  acquired 
subject  to  easements  of  record. 

For  further  information  concerning 
this  exchange,  contact  Tom  Gey, 
California  Desert  District,  6221  Box 
Springs  Blvd..  Riverside,  CA  92507. 
Phone  number  (909)  697-5352.  For  a 
period  of  45  days  after  publication  of 
this  notice  in  the  Federal  Register 
interested  parties  may  submit  comments 
to  the  District  Manager,  California 
Desert  District,  in  care  of  the  above 
address.  Objections  will  be  reviewed  by 
the  State  Director,  who  may  sustain, 
vacate,  or  modify  this  realty  action. 
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Dated:  October  13, 1993. 
G.  Bm  Kotki. 
Acting  District  Manager. 
|FR  Doc.  93-26013  Filed  10-21-93;  8  45  am) 
nuJNacooe  uio-m-m 

[NV-030-04-«210-04] 

Realty  Action 

October  13. 1993. 

AGENCY:  Bureau  of  Land  Management, 

DOI. 

ACTION:  Notice  of  Realty  Action; 

exchange  of  public  lands  in  Clark 

County,  Nevada,  for  private  lands  in 

Washoe,  Lyon.  Storey  Counties.  Nevada; 

and  San  Bernardino  County.  California. 

SUMMARY:  This  notice  modifies  the 
Notice  of  Realty  Action;  Non- 
Competitive  Sale  of  Public  Lands  in 
Clark  County,  Nevada,  published  in  the 
Federal  Register  Vol  58,  No.  124;  June 
30, 1993:  page  35038.  The  identified 
notice  is  modified  to  change  the 
determination  of  the  suitability  of  the 
public  land  for  sale  under  section  203 
and  209  of  Public  Law  94-579  to  a 
determination  that  the  land  is  more 
suited  for  exchange  under  section  206  of 
Public  Law  94-579.  This  notice  also 
identifies  the  o^ered  private  lands  being 
considered  for  exchange. 

•The  following  described  private  lands 
are  being  considered  for  acquisition  by 
exchange  under  authority  of  section  206 
of  the  Federal  Land  Pohcy  and 
Management  Act  of  1976  (43  U.S.C. 
1716),  as  amended.  The  private  lands  to 
be  acquired,  that  are  presently  owned  by 
the  Galena  Resort  Company  or  the 
Venture  Development  Corporation  or 
the  Granite  Construction  Company, 
within  the  Toiyabe  National  Forest,  will 
be  transferred  to  USPS  management. 
Private  lands  acquired  in  and  around 
the  Pyramid  Lake  Indian  Reservation 
would  be  managed  by  the  Bureau  of 
Land  Management  or  transferred  to  the 
Bureau  of  Indian  Affairs  if  within  the 
reservation  boundaries.  The  remaining 
private  lands  acquired  in  California  will 
be  managed  by  BLM.  consistent  with  the 
management  direction  provided  by  BLM 
planning  documents  or  management 
designations.  The  private  lands 
specifically  identified  below,  if 
acquired,  will  serve  the  public  interest 
well. 

Catallus  LAnd  San  Bernardino  Co., 
California  (CACA-3268S) 

Mount  Diablo  Meridian,  California 

T.  32  S.,  R.  44  E.. 
Sees. 

1.3,5,ll,13.1S,19,21,23,2S,27,2g,31ft33: 

aU. 
T.  32  S.,  R.  45  E.. 


Sees.  7.11,21.25.29*33:  alL 
San  Bernardino  Meridian,  California 

T.  2N..R.  12B., 

Sees.  1*13:  all: 

See.  23:  tiVi. 
T.  2N..R.  13B., 

Sees.  1,5.9*13:811: 

Sec.  15:  S'/i: 

See.  17:  all'  ^ 

S«:.  19:  lots  1-3  of  NWV«J^V«.SEV4NWV4; 

Sees.  21*23:  all. 
T.  2N.,  R.  14B.. 

Sees.  1.5.9,13.17.19*21:  all; 

Sec  23:  SVi; 

See.  25:  NVi; 

See.  27:  N»/i: 

Sec  29:  NV4. 
T.  2N.,R.  15E.. 

Sec  17:  all; 

Sec.  19:  lots  1*2  of  SWV«.SEV4; 

Sec.  21:  all: 

See.  29:  N'/i. 
T.  3N..R13E.. 

Sees.  1,5.9,13.17.21,25.29*33:  all. 
T.  3  N..  R.  14  E., 

Sees.  5.9.17,21.25.29*33:  all. 
T.  3N..R16E.. 

Sees.  1.13*25:  all. 
T.  3  N..  R.  17  B.. 

Sees.  1,5.9,17:  all; 

Sec.  11:  SEV«; 

Sec.  21:  lots  1-8,  NEV4,E>AW«/i,W'/^EV«; 

Sec  29:  NEVi.WVi: 

Sec  31:  lots  1*2  of  the  SWV4. 
T.  4N.,  R.  13E., 

Sees.  25*33:  all. 
T.  4  N..  R.  14  E., 

Sees.  29*33:  all. 
T.  4N.,R.  16E., 

Sees.  1.5.9,13.17,21,29.»33:  all; 

See.  25:  SVi. 
T.4N..R.  17E., 

Sees.  1.9,13.25,29*33:  all: 

Sec.  5:  lots  2-4,  WViSWV4NEV4.S'/iNWV4. 
S»/i; 

Sec.  17:  NV2,SWV4,NViSEV4.SWV4SEV4; 

Sec.  21:  E'/i,E'/iW»/i.SWV4SWV4. 
T.  4  N..  R  18  E.. 

Sees.  5*9:  all; 

Sec  11:  NWV4; 

See.  15:  lots  1*2.4*5. 
WViNEV4.NWV4.NViSWV«; 

Sees.  17.21*29:  all: 

See.  31:  lots  1-3,6*7. 
WViNEV4,NWV4SEV4. 
T.  5N..R.  18E., 

Sec  1,13*33:  all; 

Sec  25:  N'/4,SWV4. 
T.  5  N.,  R.  21  E., 

Sec  1 :  EVi  of  lot  1  of  NEV4.  E'/i  of  lot  2 
ofNEV4. 
T.  5  N.,  R  22  E.. 

Sec  1:  all; 

Sec.  5:  lots  1*2  of  the  NEV4,  lots  1*2  of  the 
NWV4.  NViS'^.  SV1SEV4; 

Sec.  9:  NViN'-^.  SV1NEV4; 

See.  13:  N'/iNV.. 
T.  5  N.,  R  23  E.. 

TracU37to39*41: 

Sec  13:  Nv^. 
T.  5  N.,  R.  24  B.. 

Tract  37. 
T.  6  N.,  R.  16  E., 

Sec  33:  all; 
T.6N..R.  17E.. 


Sec.  1:  air 

Sec.  13:  WV1NBV4.  SEV4NEV4,  E»/ifAVV«, 
SWV4NWV4,  SVi. 
T.  6N..R.  20E., 

Sec.  1*5:  all. 

See.  7:  SEV4; 

See.  13:  NEV4; 

See.  17:  WV2NWV4. 
T.  6  N..  R  22  E., 

Sees.  1,5.9.13*25:  all. 
T.  6  N..  R.  23  E.. 

Sees.  1,5,9.13,17,21.25.29*33:  all. 
T.  6  N.,  R  24  E., 

Sees.  5,9,17,21,29*33:  all. 
T.  7  N.,  R.  3  E., 

Sees.  1,13*25:  all. 
T.  7  N..  R.  4  E., 

Sees.  1.5,9,17.21*29:  all. 
T.  7N.,R.  17E., 

Sees.  1,5,9,13,25,29*33:  all. 
T.  7N.,  R.  18E., 

Sees.  1.5*9:  all. 
T.  7N..R.  20E., 

Sees.  21.25.29*33:  all. 
T.  7  N..  R.  22  E., 

Sec  25:  all. 
T.  7  N.,  R.  23  E., 

Sees.  5,9,13.17.21,25,29*33:  all. 
T.  7  N.,  R.  24  E., 

Sees.  17.21.29*33:  all. 
T.  8  N.,  R.  4  E., 

Sees.  29*33:  all. 
T.  8N..R.  17E., 

Sees.  21,25*33:  all. 
T.  8N..R.  18  E., 

Sec.  1:  SEV4NEV4.  SEV4; 

Sees.  5.9.13.17,25,29*33:  all. 
T.  8N.,R.  19E., 

Sees.  1,5,9.17*29:  all. 
T.  8  N.,  R.  20  E.. 

Tracts  37  to  39; 

Sees.  9*17:  all.      , 
T.  9  N.,  R.  5  E., 

Sees.  13*25:  all. 
T.  9  N.,  R.  6  E., 

Sees.  1,9,13,17,21.25.29*33:  all. 
T.  9  N..  R.  7  E., 

Sees.  1,5.9.17.21*29:  all. 
T.  9N.,R.  19E., 

Sees.  25.29*33:  all; 
T.  9N.,R.  20E., 

Sees.  25,29*33:  all. 
T.  9  N.,  R.  21  E., 

Sec.  17:  all. 
T.  10N..R.  5E. 

See.  13:  all. 
T.  ION.,  R.  6E., 

Sees.  13,17,21*25:  all. 
T.  10  N.,  R.  7  E.. 

Sees.  1.9,13,17,21,25,29*33:  alL 
T.  11  N,  R.  3  E.. 

Sees.  1,9*13:  all. 
T.  11N.,R.  7E. 

Sees.  21*27:  all. 
T.  12  N.,  R  3  E.. 
Sec.  33:  all. 

For  further  information  concerning 
the  above  listed  private  lands,  contact 
Tom  Gey,  California  Desert  District, 
6221  Box  Springs  Blvd..  Riverside.  CA 
92507.  Phone  number  (909)  697-5352. 

MasMcra  Ranch  Lands.  Washoe  County, 
Nevada  (CANVN-57582) 
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Mount  Diablo  Meridian.  Nevada 

T.  41  N..  R.  21  E.. 

$«c  1:  SWV4SWV4; 

$«:.  2:  SEV4SWV*: 

$»cll:  NEV*NWV«; 

$«a  12:  NWV.NEV*.  SEV«SWV«: 

S«c  13:  Tract  39; 

$«c  14:  Tract  37; 

$«c.  24:  Tract  40. 
T.  41  N.,  R.  22  B., 

$«c.  4:  lot  4: 

Sec  S:  loU  1  and  2.  SVaNWVt; 

Sec  6:  SBV4NEV*. 
T.  42  N..  R.  20  E.. 

Sec  36:  NEV.SEV*. 
T.  42  N..  R.  21  E.. 

Sec  2:  lot  4.  SWV«NWV4: 

Sec  3:  lot  1,  SEV«h4EV4.  EViSB'A: 

Sec.  9:  NEV4SEV4; 

Sec  10:  NEV«NEV4: 

Sec  11:  SWV4NWV4.  EViSWVi; 

Sec  14:  SWV4NEV4,  EViVfVt.  SWV4SWV4. 
N'/iSBV4,  SEV»SBV4; 

Sec  16:  SV2SEV4.  NWV4SEV«; 

Sec  18:  SWV4SEV4; 

Sec  19:  NEV.SEV4; 

Sec  21:  NWV4NEV4; 

Sec  22:  NEV4NEV4: 

Sec  23:  NEV4NEV4: 

Sec  27:  NWV4SWV4: 

Sec  31:  lot  3.  NEV4SWV4.  NWV4SEV4; 

Sec  34:  NEy4NEV4: 

Sec  35:  hfWV4NEV4.  SWV4NWV4. 
T.  42  N..  R.  22  E., 

Sec.  4:  SEV4SE'/4: 

Sec.  5:  Lot  4.  SWV4NWy4: 

Sec  8:  SEv«NEV4.  EViSEVi; 

Sec  7:  NBV4.  WviSEV4: 

Sec  17:  SWV4SEV4,  SWV4SWV4; 

Sec  18:  WViNEV4,  SEV4NEV4,  EViSE'A; 

Sec  19:  SViSEV.; 

Sec  20:  NEV4SEV4: 

Sec  33:  SWV4SWV4. 
T.  43  N..  R.  22  R. 

Sec  4:  NEViSWV4; 

Sec  5:  NWV4SEV4; 

Sec  8:  SWV4SWV4; 

Sec  10:  hfWV4NWV4: 

Secll:SWV4NWV4; 

Sec  16:  SEV4NEV4  SV1NWV4; 

Sec  18:  NEV4NWV4: 

Sec  19:  lot  4; 

Sac  20;  NWV4SWV4; 

Sac  22:  SWV4NfWV4.  NVVViSYVV*: 

Sec  25:  SWV4NWV4.  hAVViSWA; 

Sac  27:  NEV«NWV4; 

Sac.  30:  lot  1; 

Sac.  33:  SEV4NWV4. 

Aggregating  4,200  acres  more  or  less. 
The  Bureau  of  Land  Management  will 
also  acquire  all  water  and  mineral  rights 
owned  by  the  American  Land 
Conservancy.  For  detailed  information 
concerning  the  private  lands  listed 
under  CANVN-57582  immediately 
above  contact  J.  Anthony  Danna.  BLM 
Siuprise  Resource  Area,  at  (916)  279- 
6101. 

Granite  Construction  Company  Lands, 
Washoe  County,  Nevada  (N-57877) 
Mount  Diablo  Meridian.  Nevada 
Washoe  County,  Nevada 
T.  20  N.,  R.  18  E-, 

Sec  1:  NEV4SWV«: 


Sec  2:  SV^: 

Sec  3:  all; 

Sec  4:  all: 

Sec  8:  SVU4EV4: 

Sec  0:  all. 

Sec  10:  NVt. 

Sec  11:  all: 

Sec  13:  til: 

Sec  14:  NViNE'A; 

Sec  15:  all; 

Sec  16:  all: 

Sec  17:  NVt; 

Sec  20:  NBV4,  NWV4SEV4. 

Venture  Development  Coq»oratloD  Land*. 
Washoe  County.  Nev«d«  (N-57877) 

T.  20  N.,  R.  18  B.. 
Sec  17:  SVi: 
Sec  20:  NMiNW'A  SV1NWV4.  E'/jSWVi. 

SViSE^/4.  NEV4SEV4: 
Sec  21:  all: 
Sec  22:  WVi: 
Sec  27:  NVi.  NWV4SWV4; 
Sec  28:  all; 
Sec.  29:  WVz.  SEV4,  NWV4hJEV4. 

Galena  Reurt  Company,  Washoe  County. 
Nevada  (N-57877) 

T.  17  N..  R.  18  E., 
Sec  13:  SV4; 
Sec  15:  E^/iSEV*; 
Sec  21:  all; 
Sec  23:  all; 
Sec  24:  NVi,SWV4,  SEV4  east  and  west  of 

SUte  Rte  27; 
Sec.  25:  NEV4NWV4,  NWV4NEV4; 
T.  17  N.,  R.  19  E.. 

Sec  17:  NWV4NEV4.  S'/iNE'A,  SEV4. 

SEV4SWV.,  NVjSWV«.  NWV4; 
Sec  18:  EV43WV4.  E'/jNWV4; 
Sec  19:  NEV4,  NEV4NWV4. 
Sec  20:  NEV4.  N'/^NWV4SEV4. 

NV,SEV»SEV4.  NE'ASEv*,  NWV.; 
Sec  21:  all: 
Sec  23:  all. 

For  further  information  concerning 
the  above  listed  private  lands,  contact 
Marcia  Joesph,  Toiyabe  National  Forest. 
1200  Franklin  Way,  Sparks.  Nevada, 
89431.  Phone  number  (702)  355-5300. 

Pjrramid  Lakes  Indian  Reservation. 
Washoe,  Lyon,  Storey  Counties, 
Nevada.  (N-S781S) 

Additional  lands  will  be  acquired  to 
implement  Congressional  direction 
provided  by  Public  Law  101-618. 
section  210(b)(18).  The  Congress  has 
determined  that  the  private  lands  within 
and  adjacent  to  the  Pyramid  Lake  Indian 
Reservation  should  be  acquired  to 
benefit  the  Reservation.  The  listed  lands 
will  accomplish  the  Congressional  goals 
by  acquiring  lands  from  willing  sellers. 
The  private  landowners  willing  to  sell 
their  lands  are  as  follows. 

1.  Approximately  11.000  acres 
generally  known  as  the  DePaoli  Ranch 
located  in  Washoe  and  Storey  Counties. 
Nevada. 

2.  Approximately  250  acres  generally 
known  as  the  Big  Bend  Ranch  located  in 
Washoe  County,  Nevada. 


3.  Approximately  115  acres  generally 
knovtm  as  the  Urrutia  Ranch  located  in 
Washoe  County.  Nevada. 

4.  Approximately  37  acres  generally 
known  as  the  Pace  Ranch  located  in 
Washoe  County,  Nevada. 

5.  Approximately  228  acres  generally 
known  as  the  Logan/Keever  property 
located  in  Washoe  County,  Nevada. 

6.  Approximately  1  acre  generally 
known  as  the  Pulver  property  located  in 
Washoe  County.  Nevada. 

7.  Approximately  1  acre  generally 
known  as  the  Coomer  property  located 
in  Washoe  County,  Nevada. 

For  detailed  information,  including 
legal  descriptions  of  property 
concerning  the  private  lands  listed 
above  contact  the  Carson  City  EMstrict 
Manager  at  1535  Hot  Springs  Rd.  Suite 
300.  Carson  City.  NV  89706-0638; 
Telephone:  (702)  885-6000. 

Additional  lands  containing  sensitive 
resources  may  be  acqiltre^n  and 
around  the  Red  Rock  Canyon  National 
Conservation  Area  and  the  Spring 
Mountains  National  Recreation  Area. 
When  specific  lands  or  interest  in  lands 
are  identified  this  NORA  will  be 
modified. 

The  lands  to  be  acquired  in  San 
Bernardino  County.  California  (CACA- 
32685)  are  within  or  adjacent  to  areas 
proposed  for  wilderness  designation,  or 
are  in  proposed  tortoise  habitat 
management  areas.  The  desert  tortoise 
has  been  listed  as  a  threatened  species 
under  the  Endangered  Species  Act  of 
1973. 

The  lands  in  Washoe  County,  Nevada 
(CANVN-57582)  are  to  be  acquired  to 
improve  the  Bureau's  management  of 
adjoining  public  land,  and  allow 
multiple  resource  planning  and 
management  for  wildlife,  recreation. 
Watershed,  riparian  habitat  and  an  Area 
of  Critical  Environmental  Concern. 
Acquisition  of  the  private  lands  will 
meet  the  goals  and  objectives  of  the 
Bureau's  Cowhead/Massacre 
Management  Framework  Plan. 

The  publication  of  this  notice  is  for 
the  purpose  of  soliciting  comments  on 
the  oH^ered  private  lands  listed  above. 

SUPPLEMENTARY  MFORMATION: 

A.  The  private  lands  described  above 
will  be  acquired  by  the  United  States 
from  the  American  Land  Conservancy. 
456  Montgomery  Street.  Suite  1800,  San 
Francisco,  G\  94104.  in  exchange  for  an 
equal  value  of  public  lands. 

B.  The  private  lands  will  be  acquired 
subject  to  easements  of  record. 

C.  The  value  of  the  lands  to  be 
exchanged  will  be  equal,  or  if  not  equal, 
full  equalization  of  values  will  be 
achieved  under  the  provisions  of  section 
206  of  the  Federal  Land  Policy  and 
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Management  Act  of  1976  (43  U.S.C 
1716).  as  amended. 

D.The  exchange  of  the  lands  in 
California  will  be  completed  only  after 
passage  of  special  legislation  permitting 
an  interstate  land  exchange.  In  the 
absence  of  specific  Congressional 
authorization  the  acquisition  of  the 
lands  in  California  would  not  be 
completed  and  that  portion  of  this 
Notice  will  be  vacated. 

E.  The  public  lands  are  located  in  the 
aty  of  North  Las  Vegas,  Clark  County, 
Nevada,  and  were  identified  in  a  Notice 
of  Realty  Action  previously  published 
in  the  Federal  Register  (58  FR  35038- 
35039.  June  30, 1993).  The  public  lands 
\vill  be  disposed  of  by  patent  to  the  City 
of  North  Las  Vegas  and  the  values  of  the 
public  lands  credited  to  the  American 
Land  Conservancy  under  the  terms  of 
the  exchange  agreement  between  BLM 
and  ALC 

F.  The  Federal  land  will  be  conveyed 
subject  to  the  valid  existing  rights 
identified  in  the  original  NORA 
published  for  the  public  lands. 

G.  Pubhcation  of  this  notice  in  the 
Federal  Register  merely  changes  the 
disposal  authority  for  the  public  land 
from  public  sale  under  authority  of 
section  203  of  FLPMA  to  disposal  of  the 
lands  by  exchange  under  section  206  of 
FLPMA.  The  segregation  imposed  by  the 
previously  published  notice  cited  above 
is  not  affected  by  this  notice  and  the 
lands  will  still  remain  segregated  from 
appropriation  under  all  the  other  public 
land  laws,  including  the  general  mining 
laws.  This  segregation  will  terminate 
upon  issuance  of  a  patent  or  2  years 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register 
whichever  occiu's  first. 

H.  Prior  to  the  BLM  issuing  patents 
for  the  subject  Federal  Lands  an 
environmental  analysis  will  be 
completed  for  the  disposal  of  the  land 
by  exchange.  The  EA  will  address  the 
impacts  associated  with  the  acquisition 
of  private  lands  to  be  included  into 
pubUc  land  management  by  land 
exchange.  Potential  mitigating  measures 
associated  with  the  private  development 
of  the  public  lands  in  the  City  of  North 
Las  Vegas  will  also  be  analyzed. 

For  a  period  of  45  days  from  the 
publication  of  this  notice  in  the  Federal 
Register  interested  parties  may  submit 
comments  to  the  State  Director,  Nevada 
BLM  State  Office.  P.O.  Box  12000,  Reno, 
Nevada,  89520-0006.  Ail  comments 
should  specifically  identify  the  portion 
of  the  exchange  to  which  they  p>ertain. 
Comments  will  be  reviewed  by  the  State 


Director,  who  may  sustain,  vacate,  or 

modify  this  realty  action. 

K  Lynn  B«nnatt, 

Associate  State  Director.  Nevada. 

[FR  Doc.  93-26028  Filed  10-21-93;  8:45  ami 
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(OR-014-3110-10-H040:  QP-M)071 

Realty  Action;  Segregation  of  Public 
Land*  In  Klamath  County,  OR 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  following  described  lands 
are  being  evaluated  to  determine  if  they 
are  suitable  for  disposal  by  exchange 
under  section  206  of  the  Federal  Land 
Policy  Land  Management  Act  of  1976, 
43  U.S.C.  1716.  These  public  lands  have 
been  identified  for  disposal  in  the  Lost 
River  Management  Framework  Plan  and 
the  Land  Tenure  Adjustment 
Amendment  to  that  plan  dated,  March 
21,  1989. 

T.  37  S.  R.  9  E. 

Sec  3— SEV«NWV4.  NEV4SWV4 
T.  37  S.,  R.  10  E. 
Sec.  12— S'/iSEV4 
Sec.  13— MEV4NWV4 
T.  37S..R  11V.E. 
Sec.  13— E'/iNWV4 
Sec.  14— SEV4NEV4 
Sec.  17— SEV4SWV4 
Sec.  20— NEV4SEV4 
Sec.  21— W'/iNEV4.  SEV4NEV4.  NV^NW'A. 

SWV4SWV4.  NV«iSEV4.  SEV4SEV4 
Sec  22— W  '/iSWA 
Sec.  26— NEV4NWV4 
Sec.  27— NWV4SWV4 
Sec.  28— SWV4NEV4.  W'/^NWV4, 

SEV4NWV4.  NWV4SWV4 
Sec  29— SEV4NEV4,  E'/iSWV4,  E'/iSEV4 
T.  37  S..  R.  11  E. 
Sec.  26— SWV4 
Sec.  27— E'/iSWV4,  SEV4 
Sec.  29— NV1SWV4,  SEV4SWV4 
Sec.  30— NV1SEV4 
Sec.  33— SEV4NfWV4,  W'/iSEV4 
Sec  34— E'/i,  NEV4NWV4.  N'/iSWV4, 

SEV4SWV4 
Sec.  35— SViNE'A,  W'/i,  SEV4 
T.  38S.,  R.11E. 
Sec  1— NV1SWV4,  SWV4SWV4 
Sec  2— Lot  4,  S'/iNWV4,  SWV4.  NEV4SEV4 
Sec.  3— Lots  1,  2,  and  3,  S'/iNEV4. 

SEV«NWV4.  SEV4 
Sec  10— E'/4,  EViNWV4,  NEV4SWV4 
Sec.  11— SWV4SWV4,  S'/iSEV4 
Sec  12— SWV4NEV4,  WV1NWV4, 

SE'/4NWV4.  N'/^SWV4,  SEV4SWV4. 

E'/iSEV4 
Sec  13— W'/iNBV4.  NWV4,  EV1SWV4. 

WViSE^A 
Sec.  14— W'/iNEV4,  Ni/iNWV4.  SEV4NWV4, 

W»/iSEi/4,  SBV4SEV4 
Sec  22— SV1NEV4,  N'/iSEV4.  SEV4SEV4 
Sec.  23—B^/t.  S'/iSWV4 
Sec  26— ail 

Sec  35— NV^,  SWV4,  NEV4SE^ 
T.  39  S..  R.  11  E. 


Sec.  2  Lots  1,  3,  and  4. 

The  area  described  aggregates 
approximately  7,445.17  acres  in  Klamath 
County,  Oregon. 

In  exchange  for  some  or  all  of  these 
lands,  the  Federal  Government  proposes 
to  acquire  the  following  described 
private  lands  in  Klamath  County  Oregon 
from  the  American  Land  Conservancy,  a 
nonprofit  public  benefit  corporation: 
Parcel  1  of  Land  Partition  1-93,  situated 
in  Sections  10, 11. 13. 14. 15. 16.  21.  22, 
and  23  Township  34  South,  Range  7Vi 
East  Willamette  Meridian,  Klamath 
County,  Oregon. 

The  parcel  of  land  to  which  the  above 
descriptions  apply  contains  1,680  acres, 
more  or  less. 

The  purpose  of  this  exchange  is  to 
acquire  the  north  half  of  the  Wood  River 
Ranch.  In  the  1993  appropriations  act. 
Congress  directed  the  BLM  to  purchase, 
at  fair  market  value,  the  Wood  River 
Ranch  and  after  acquisition  to 
administer  the  land  and  to  consult  with 
the  Bureau  of  Reclamation  and  the  Fish 
and  Wildlife  Service  with  regard  to 
common  management  issues  affecting 
the  Klamath  Basin.  Congress  a'30  stated 
that  BLM  should  dispose  of  appropriate 
lands  under  its  control  in  Klamath 
County  in  order  to  compensate  for  the 
loss  of  local  tax  revenues  associated 
with  the  Wood  River  Ranch  acquisition. 
This  exchange  will  fulfill  part  of  BLM's 
congressional  commitment.  The  Wood 
River  Ranch  has  very  important  values 
for  wetlands  and  contains  habitat  for  at 
least  three  threatened  or  endangered 
species.  The  public  interest  will  well 
served  by  making  the  exchange. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  described  above  from  settlement, 
location,  and  entry  under  the  public 
lands  laws  and  the  general  mining  laws. 
As  provided  by  the  regulations  of  43 
CFR  2201.1(b),  any  subsequently 
tendered  application,  allowance  of 
which  is  discretionary,  shall  not  be 
accepted,  shall  not  be  considered  as 
filed,  and  shall  be  returned  to  the 
applicant.  This  segregative  effect  shall 
terminate  upon  issuance  of  a  patent  to 
such  lands,  upoD  publication  in  the 
Federal  Register  of  a  termination  of  the 
segregation,  or  two  years  from  date  of 
this  publication,  which  ever  occurs  first. 

Interested  parties  may  submit  . 
comments  to  the  Area  Manager, 
Klamath  Falls  Resource  Area.  2795 
Anderson  Ave.  Bldg.  25  Klamath  Falls. 
OR  97603. 

FOR  FURTHER  INFORMATKM  CONTACT. 

Tom  Cottingham  at  503-683-6916, 
Klamath  Falls  Resource  Area  Office. 


2795  Andersen  Avenue,  Building  25, 

Klamath  Falls.  OR  97603 

A.  Barron  Bail, 

Ana  Manager. 

(FR  Doc.  03-25899  Filed  10-21-93;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

Agrtcuttural  Coop«retiv«  Notic*  to  th« 
Commistion  of  lnt«nt  To  Perform 
Iptorttatt  Transportation  for  Cortain 
Nonm«mt>era 

Dete:  October  19, 1993. 

The  following  Notices  were  filed  in 
accordance  with  section  10526(a)(5)  of 
the  Interstate  Corrnnerce  Act.  These 
rules  provide  that  agricultural 
cooperatives  intending  to  perform 
nonmember,  conexempt,  interstate 
transportation  must  file  the  Notice, 
Form  BOP  102,  with  the  Commission 
within  30  days  of  its  annual  meeting 
each  year.  Any  subsequent  change 
concerning  officers,  directors,  and 
location  of  transportation  records  shall 
require  the  filing  of  a  siipplemental 
Notice  within  30  days  of  such  change. 

Tbe  name  and  address  of  the 
egricuhural  cooperative  (1)  and  (2)  the 
location  of  the  records  (3)  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4)  are  published  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  Sling  should  be 
directed  to  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance, 
Washington,  DC  20423.  The  Notices  are 
in  B  central  file,  ard  can  be  examined 
at  the  Office  of  the  Secretary,  Interstate 
Commerce  Commission,  Washington, 
DC. 

(1)  Knouse  Foods,  Inc. 

(2)  Peach  Glen,  PA  17375 

(3)  Peach  Glen.  PA  17375 

(4)  Arlene  Jennings,  Peach  Glen,  PA 
17375 

Sidaajr  L.  Sliicklaad,  |r.. 

Secretary. 

IFR  Doc  93-26072  Filed  10-21-93;  8:45  am] 

■iujNa  COOC  n38-oi-« 


Intent  To  Engage  in  Compensated 
Intercorporate  Ksuling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C  10524(b)(1)  that  the  named 
corporations  hitend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C 
10524(b). 


1.  Parent  corporation:  Jones  Petroleum 
Company,  Inc.,  407  East  Second  Street. 
Jackson.  Georgia  30233. 

2.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State  of  incorporation: 

Knight  Petroleum  Company,  Inc. — 

Georgia 
Stark  Properties,  Inc. — Georgia 
Convenience  Stores,  Inc.^^rgia 
Commercial  Properties,  Inc.— Georgia 
Sidnej  L.  Strickland.  Jr.. 
Secretary. 
IFR  Doc.  93-26073  Filed  10-21-93;  8:45  ami 

BKUNQ  COOe  T«M-01-M 

[Finance  Docket  No.  32361] 

The  Columbus  &  Ohio  River  Rail  Road 
Company  and  Norfolk  and  Western 
Railway  Company— Joint  Relocation 
Protect  Exemption 

On  September  22, 1993,  The 
Columbus  &  Ohio  River  Rail  Road 
Company  (CUOH)  and  Norfolk  and 
Western  Railway  Company  (NW)  jointly 
filed  a  notice  of  exemption  under  49 
CFR  1180.2(d)(5)  to  relocate  their 
interchange  operations.  CUOH  and  NW 
presently  interchange  freight  at 
Columbus.  OH.  The  joint  project 
involves:  (1)  CUOH's  use  of  a  212-foot 
connecting  track  to  be  jointly  owned 
with  N'W  and  constructed  between 
CUOH's  main  Une  near  Leonard  Avenue 
and  NW's  industrial  lead  track,  parallel 
and  contiguous  thereto;  and  (2)  CUOH's 
acquisition  of  bridge  trackage  rights  over 
approximately  9,140  feet  of  f>r\Vs 
existing  industrial  lead  track  and  use  of 
a  new  side  track,  approximately  1 ,940 
feet  In  length  and  ptfallel  thereto,  to  be 
constructed  by  NW  for  use  by  the 
parties  to  interchange  with  one  another. 

The  joint  relocation  will  result  in 
more  direct  routing  of  freight 
interchanged  between  the  carriers.  The 
direct  route  will  improve  service  to 
shippers  by  eliminating  the  delays  and 
expense  associated  with  the  present 
circuitous  routing  that  involves  the 
yarding  of  the  tariff  at  Conrails  Buckeye 
Yard,  thereby  providing  for  a  more 
efficient  and  effective  utihzation  of 
railroad  equpment  and  resources.  The 
transaction  may  be  consummated  on  or 
after  September  29, 1993.) 

Service  to  shippers  will  not  be 
disrupted  and,  in  fact,  should  be 


« Und«  43  CFR  1180.4(g).  a  verified  notice  of 
exemption  muit  be  filed  with  the  Commission  at 
least  cos  week  before  the  transaction  Is 
ccnsummaled.  Tbe  applicants,  In  their  verified 
notice,  indicated  that  the  proposed  date  for 
consummation  of  the  tninta<:tion  is  upon 
compledon  of  all  required  tracL  construction,  or  as 
soon  tfaeroaTier  as  possible.  Mr.  Wimbish  was 
placed  prior  to  September  29.  1993. 


enhanced.  CUOH's  financial  viability 
should  also  be  enhanced.  There  will  be 
no  expansion  into  new  territory,  nor 
will  there  be  a  change  in  the  existing 
competitive  situations. 

The  Commission  will  exercise 
jurisdiction  over  the  construction 
component  of  a  relocation  project  only 
where  the  proposal  involves,  for 
example,  a  change  in  service  to 
shippers,  expansion  into  new  territory, 
or  a  change  in  existing  corapefitive 
situations.  See,  generally.  Denver  & 
R.G.W.R.  Co.— Jt.  Proj.— Relocation  over 
BN,  4  I.C.C.2d  95  (1987).  Under  these 
standards,  the  constraction  of  track  is 
not  subject  to  the  Commission's 
jurisdiction.  The  re.mainder  of  the  joint 
relocation  project  involving  the 
acquisition  of  overhead  trackage  rights 
qualifies  for  the  class  exemption  et  49 
CFR  1180.2(d)(5)  and  (7).  The 
Commission  has  determined  that  joint 
relocations  embrace  trackage  rights 
transactions  such  as  the  one  proposed 
here.  See  D.T.  &■  IB.— Trackage  Rights. 
363  I.C.C.  873(1981). 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  agreement  vrill  be 
protected  by  the  conditions  in  Norfolk 
and  Western  Fy.  Co — Trackage  Rights — 
BN.  354  I.C.C  605  (1978).  as  modified 
in  Mendocino  Coast  By..  Inc. — Lease 
and  Operate.  360  I.C.C.  653  (1980). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  vsill  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  M.J. 
Connor,  The  Columbus  &  Ohio  River 
Rail  Road  Company,  136  South  Fifth 
Street.  Coshocton,  OH  43812;  and  R. 
Allan  Wimbish,  Norfolk  and  Western 
Railway  Company,  Three  Commercial 
Place,  Norfolk,  VA  23510-2191. 

Decided:  October  15. 1993. 

By  the  Commission.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland.  Jr., 
Secretary. 
IFR  Doc.  93-:6071  Filed  10-21-93:  8:45  am) 

BIUMGCOOE  TOa^-W-U 


[Fkianee  Docket  No.  32347] 

Hardin  Southern  Railroad,  Inc.— 
Acquisition  ar>d  Operation 
Exemption — Une  of  J  and  J  Railroad, 
Inc. 

Hardin  Southern  Railroad,  Inc.,  a  non- 
carrier,  has  filed  a  notice  of  exemption 
to  acquire  and  operate  approximately 
8.34  miles  of  rail  line  owned  by  J  and 
J  Railroad,  Inc.,  in  Marshall  and 
Calloway  Counties,  KY.  The  line 
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extends  generally  between  milepost  30.0 
and  milepost  38.34,  beginning  at  the 
north  edge  of  the  City  of  Murray,  KY. 
continuing  northward  generally 
following  the  Clarks  River,  and 
terminating  af  Hardin,  KY.  This 
exemption  will  become  effective  on  or 
after  September  23.  1993. » 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:.Francis  G. 
McKenna,  Esq.,  Anderson  and 
Pendleton,  P.O.  Box  65891,  Washington, 
DC  20035. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  [Mtition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  September  22, 1993. 

By  the  Commission.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidnay  L.  Strickland.  )r.. 
Secretary. 
|FR  Doc.  93-26070  Filed  10-21-93;  8:45  ami 

HUMG  COOe  703S-01-II 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-28.2751 

A  4  A  Materials.  A/K/A  Artiguez  E. 
Alicia  Materials,  Inc.,  Brownsville, 
Texas;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  2, 1993,  applicable  to  all  workers 
of  A  *  A  Materials,  Brownsville.  Texas. 
The  certification  notice  was  published 
in  the  Federal  Register  on  March  26. 
1993  (58  FR  16420). 

At  the  request  of  the  Stat«  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
investigation  findings  show  that  several 
of  the  claimants*  wages  are  reported 
under  the  Unemployment  Insurance  tax 
accoimt  for  Artiguez  e  Alicia  Materials. 
Inc..  in  Brownsville.  Texas. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  the  correct  worker  group. 

The  amended  notice  applicable  to 
TA-W-28,275  is  hereby  issued  as 
follows: 


1  Applicant  tutas  that  the  parties  Intend  to 
convey  the  line  on  Octob«r  1, 1993. 


Ail  worksrt  of  A  a  A  MatarUli, 
Brownsville,  Texas  a/k/a  Artiguez  e  Alicia 
Materials,  Inc..  Brownsville,  Texas  producing 
rags  who  became  totally  or  partially 
separated  from  employment  on  or  after 
January  21, 1992  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
theTrade  Act  of  1974.  , 

Signed  at  Washington.  DC,  this  October  14, 
1993. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistaitce. 
|FR  Doc.  93-26067  Filed  10-21-93;  8:45  am] 

•lUMQ  COM  4ai«~30-ll 


n'A-W-29.064] 

Penn  Footwear  Co..  Nanticoke, 
Pennsylvania;  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  September  27, 1993  in 
response  to  a  worker  petition  which  was 
filed  on  September  27. 1993  on  behalf 
of  workers  at  Penn  Footwear  Company. 
Nanticoke,  Pennsylvania. 

An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  through  October  22, 1993  (TA-W- 
26,195).  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC  this  14th  day  of 
October  1993. 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 
IFR  Doc  93-26066  Filed  10-21-93;  8:45  ami 

MLiJNO  COOe  4B1»-30-M 


Employment  Standards  Administration 

Minimum  Wagea  for  Federal  and 
Federally  Aasisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  condition  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 


of  Labor  purauant  to  the  provisions  of 
the  Davis-Bacon  Act  on  March  3. 1031. 
as  amended  (46  Stat.  1494.  as  amended. 
40  use.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  foimd  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determination  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  part  1  and  5.  Accordingly,  the 
applicable  decisions,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitle  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts."  shall 
be  the  minimimi  paid  by  contractors 
and  subcontractors  to  laborera  and 
mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
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Employment  Standards  Administration, 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations,  200  Constitution 
Avenue  NW..  room  S-3014. 
Washington.  DC  20210. 

New  General  Wage  Determination 
Deciskme 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State. 

VohimeU 

Kansas 

K:S930040  (Oct.  22. 1993) 
KS930O41  (Oct.  22. 1993) 
KS930042  (Oct  22. 1993) 
K3930043  (Oct  22, 1993) 
KS930044  (Oct.  22, 1993) 
KS93004S  (Oct  22,  1993) 
KS930046  (Oct  22, 1993) 
ICS930047  (Oct  22,  1993) 
ICS93004A  (Oct  22. 1993) 
KS930O49  (Oct  22, 1993) 
ICS9300S0  (Oct.  22. 1993) 
ICS930051  (Oct  22, 1993) 
ICS930OS2  (Oct.  22,  1993) 
ICS9300S3  (Oct.  22, 1993) 
ICS930054  (Oct  22.  1993) 
KS930055  (Oct  22. 1993) 
KS930056  (Oct  22, 1993) 
KS930067  (Oct  22. 1993) 
ICS930058  (Oct  22. 1993) 
KS930059  (Oct  22, 1993) 

Volume  m 

Oragoa 

C«930006  (Oct  22. 1993) 

OR930007  (Oct  22, 1993) 

OR930006  (Oct  22,  1993) 

OR930009  (Oct  22, 1993) 

OR930010  (Oct  22, 1993) 

OR930011  (Oct  22. 1993) 

OR930012  (Oct  22, 1993) 

OR930013  rOct  22, 1993) 

OR930014  (Oct  22.  1993) 

C»93001S  (Oct.  22, 1993) 

OR930Q16  (Oct.  22, 1993) 
Wasliingtoo 

WA930015  (Oct.  22, 1993) 

WA930016  (Oct.  22, 1993) 

WA930017  (Oct.  22, 1993) 

WA930018  (Oct  22. 1993) 

WA930019  (Oct  22, 1993) 

WA930020  (Oct.  22, 1993) 

WA93O021  (Oct  22, 1993) 

WA930022  (Oct  22, 1993) 

WA930023  (Oct.  22, 19S3) 

WA930024  (Oct  22, 1993) 

WA93002S  (Oct  2^.  1993) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Devis — Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 


in  parentheses  following  the  decisions 
being  modified. 

Volume  I  , 

Flonda 

FL930013  (Feb.  19, 1993) 

FLg30O32  (Feb.  19. 1993) 
Maryland 

MDg30013  (Feb.  19, 1993) 

MD930014  (Feb.  19. 1993) 
New  York 

NfY930002  (Feb.  19. 1993) 

Volume  It 

Arkansas 

AR930007  (Feb.  19, 1993) 
Kansas 

KS930030  (Oct.  15, 1993) 
Nebraska 

NEg30003  (Feb.  19.  1993) 

NTgaOOOS  (Feb.  19. 1993) 

NE930011  (Feb.  19, 1993) 
Ohio 

OH930001  (Feb.  19, 1993) 
Oklahoma 

OK930013  (Feb.  19. 1993) 

Volume  in 

Alaska 

AK930001  (Feb.  19, 1993) 
Arizona 

AZ93O0O1  (Feb.  19. 1993) 
California 

CA930001  fFeb.  19. 1993) 
Colorado 

CO930002  (Feb.  19, 1993) 
Hawaii 

HI930(X)1  (Feb.  19, 1993) 
Idaho 

ID930002  (Feb.  19, 1993) 
Washington 

WA930001  (Feb.  19. 1993) 

WA930002  (Feb.  19,  1993) 

WA930008  (Feb.  19,  1993) 

General  Wage  and  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  end  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  l,40d 
Government  Depository  Libraries  across 
the  co\mtry.  Subscriptions  may  be 
purdiased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington.  DC  20402  (202) 
783-3238. 

When  ordering  subscription (s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year. 


regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  15th  day  of 
Oct.  1993. 
Alaa  L.  Moat, 

Director,  Division  of  Wage  Determinations. 
(FR  Doc.  93-25788  Filed  10-21-93;  8:45  am] 
BIUJNO  CODE  4B10-Sr-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[P4otioe  9»-082] 

Ag«fKy  Report  Forms  Under  0MB 
Review 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Agency  Report  Forms 
Under  OMB  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public 
that  the  agency  has  made  the 
submission. 

Copies  of  the  proposed  forms,  the 
request  for  clearance  (S.F.  83's), 
supporting  statements,  instructions, 
transmittal  letters  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Acting 
Agency  Clearance  Officer  and  the  OMB 
Reviewer. 

DATES:  Comments  are  requested  by 
November  1,  1993.  If  you  anticipate 
commenting  on  a  form  but  find  that 
time  to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  OMB  Paperworit 
Reduction  Project  and  the  Acting 
Agency  Clearance  Officer  of  your  intent 
as  early  as  possible. 

ADDRESSES:  Eva  L.  Layne,  Acting  NASA 
Agency  dUearance  Officer,  Code  JTD, 
NASA  Headquarters,  Washington,  DC 
20548:  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
(2700-0007)  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  C.  Peigare,  NASA  Reports 
Officer,  (202)  358-1474. 

Reports 

Title:  Radioactive  Material  Transfer 

Receipt 
OMB  Number:  2700-0007. 
Type  of  Request:  Extension. 
Frequency  of  Report:  On  Occasion. 
Type  of  Respondent:  Business  or  other 

for-profit.  Federal  agencies  or 
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employees.  Non-profit  institutions. 

Small  businesses  or  organizations. 

Number  of  respondents:  50. 

Responses  per  respondent:  10. 

Annual  Responses:  500. 

Hours  per  response:  .5. 

Recordkeeping  hours:  40. 

Annual  Burden  Hours:  290. 

Abstract-Need/Uses:  The  Nuclear 
Regulatory  Commission  has 
auSiorized  NASA  to  use  radioactive 
material  at  temporary  job  sites 
throughout  the  U.S.  for  research  and 
development  purposes  as  well  as 
launching  of  space  vehicles.  This 
report  furnishes  NASA  with  the 
necessary  records  on  the  possession, 
location,  and  use  of  radioactive 
materials. 

Dated:  October  14, 1993. 
Eva  L.  Layna. 

Acting  Chief,  IBM  Policy  and  Acquisition 
Management  Office. 
[FR  Doc.  93-26086  Filed  10-21-93;  8:45  amj 
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NATIONAL  SCIENCE  FOUNDATION 

Office  of  Polar  Programs;  Permit 
Issued  Under  the  Antarctic 
Conservation  Act  of  1978 

agency:  National  Science  Foundation. 

ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  Act  of  1978, 
PubUc  Law  95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 

FOR  FURTHER  INFORMATKM:  Thomas  F. 
Forhan,  Permit  Office,  Office  of  Polar 
Programs,  National  Science  Foundation, 
Washington,  DC  20550. 

SUPPt^MENTARY  INFORMATION:  On 

September  17, 1993  the  National. 

Science  Foundation  published  a  notice 

in  the  Federal  Register  of  permit 

applications  received.  Permit  for  enter 

site  of  special  interest,  was  issued  to 

Diane  McKnight.  Cathy  Tate,  Paul  von 

Gurrard,  Harry  House.  Andrew 

Fountain,  Bruce  Vau^m  on  October  17. 

1993. 

ThomM  Foriun, 

Permit  Office,  Office  of  Polar  Programs. 

[FR  Doc  93-26027  Filed  10-21-93;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-424] 


Georgia  Power  Co..  et  al.,  Vogtie 
Electric  Generating  Plant,  Unit  1; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  a  schedular 
exemption  from  the  requirements  of  10 
CFR  part  50,  Appendix  J.  Section  II1.D.3. 
to  Georgia  Power  Company,  acting  for 
itself.  Olgethorpe  Power  Corporation. 
Municipal  Electric  Authority  of  Georgia, 
and  City  of  Dalton,  Georgia  (the 
licensees),  for  the  Vogtie  Electric 
Generating  Plant.  Unit  1  (Vogtie  or  the 
facility),  located  in  Burke  County, 
Georgia. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  grant  a 
one-time,  temporary  exemption  from  the 
requirements  of  Section  III.D.3  of 
Appendix  J  to  10  CFR  part  50.  to  extend 
the  interval  for  Type  C  local  leak  rate 
testing  of  the  Unit  1  auxiliary 
component  cooling  water  (ACCW) 
supply  and  return  containment  isolation 
valves.  Section  III.D.3  requires  that  Type 
C  tests  be  performed  during  each  reactor 
shutdown  for  refueling  but  in  no  case  at 
intervals  greater  than  2  years.  The 
proposed  exemption  would  allow  the 
required  test  interval  for  valves  HV- 
1974  (and  associated  check  valve  1- 
217-U4-113).  HV-1975.  Hy-1978.  and 
HV-1979  to  be  extended  from  24 
months  to  prior  entry  into  Mode  4 
following  the  next  scheduled  refueling 
outage  (or  the  next  forced  outage 
requiring  entry  into  Mode  5).  but  lio 
later  than  November  1, 1994.  The 
proposed  exemption  in  accordance  with 
the  licensee's  application  dated 
September  30. 1993. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed  to 
prevent  the  shutdown  of  Unit  1  solely 
for  the  purposes  of  testing  the  subject 
valves. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  will  not 
result  in  a  significant  change  in  the 
types  or  significant  increase  In  the 
amounts  of  any  effluents  that  may  be 
released  o^ite.  The  proposed  action 
will  not  increase  potential  radiological 
environmental  effects  due  to 
containment  leakage  beyond  those 
already  permitted  by  the  regulations. 


Testing  of  Type  B  and  C  components 
under  Appendix  J  to  10  CFR  part  50  is 
intendea  to  demonstrate  that 
containment  leakage  from  these 
components  is  within  defined 
acceptable  limits  of  less  than  0.6  times 
the  maximum  allowable  containment 
leakage  rate  with  the  containment 
pressurized  to  its  design  Hmit.  which 
provide  information  used  to  calculate 
the  maximum  radiological 
consequences  of  a  design  basis  accident. 

The  subject  ACCW  valves  have  been 
Type  C  tested  during  all  previous 
refueling  outages  with  the  exception  of 
the  Unit  1  spring  1993  outage.  A  review 
of  the  previous  Type  C  test  data  has 
shown  that  sufficient  margin  existed 
and  that  there  has  been  no  significant 
degradation  of  the  valves  isolation 
capability. 

The  probability  of  containment 
isolation  failure  following  a  core 
damage  accident  is  modeled  in  the 
Vogtie  individual  plant  examination 
(IPE).  The  IPE  was  submitted  by  letter 
dated  December  23, 1992.  In  order  to 
model  a  more  conservative  scenario  of 
containment  isolation  failure  than  was 
considered  in  the  base  case  Vogtie  IPE. 
the  licensee  assumed  that  the 
occurrence  of  any  core  damage  scenario 
would  cause  a  break  in  the  ACCW  flow 
path  and  that  the  operator  would  be 
required  to  isolate  the  ACCW  system  for 
successful  containment  isolation.  Based 
on  a  Type  C  test  interval  of  2  years,  the 
frequency  of  core  damage  with 
containment  isolation  failure  was  found 
by  the  licensee  to  be  on  the  order  of 
10-'  per  reactor  year.  The  licensee  has 
stated  that  extending  the  required  Type 
C  test  interval  for  these  valves  beyond 
the  Appendix  J  2-year  period  has  a 
negligible  impact  on  that  probability. 
Thus,  the  prohability  of  an  event  that 
leads  to  core  damage  and  a  failure  of  the 
ACCW  piping  inside  containment  with 
a  failure  to  isolate  containment  is  not 
considered  to  be  credible  by  the 
licensee.  The  staff  concurs  that  the 
additional  operation  period,  between 
expiration  of  the  current  leak  tests  to 
prior  to  entry  into  Mode  4  following  the 
next  scheduled  refueling  outage  (or  the 
next  forced  outage  requiring  entry  into 
Mode  5),  but  no  later  than  November  1, 
1994.  is  not  expected  to  significantly 
decrease  the  margin  between  expected 
as-found  leak  rate  and  Lm. 

Therefore,  radiological  releases  will 
not  differ  from  those  determined 
previously,  and  the  proposed  exemption 
does  not  otherwise  affect  facility 
radiological  effluent  or  occupational 
exposures.  With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  affect  plant 
nonradiological  effluents  and  has  no 
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other  nonradiological  environmental 
impact. 

Therefore,  there  will  not  be  a 
significant  increase  in  the  types  or 
amounts  of  any  effluent  that  may  be 
released  of&ite  and,  as  such,  the 
proposed  exemption  does  not  involve 
irreversible  environmental 
consequences  beyond  those  already 
associated  with  normal  operation  of  the 
plant. 

Based  on  its  review,  the  Commission 
concludes  that  the  proposed  exemption 
is  acceptable.  The  staff  has  determined 
that  the  proposed  exemption  does  not 
alter  any  initial  conditions  assumed  for 
the  design  basis  accidents  previously 
evaluated  nor  change  operation  of  safety 
systems  utilized  to  miti^te  the  design 
basis  accidents. 

The  proposed  exemption  does  not 
increase  the  probability  or  consequences 
of  accidents.  No  changes  are  being  made 
in  the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  proposed 
action  would  result  in  no  significant 
radiological  environmental  impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  involves  components  in  the 
plant  which  are  located  within  the 
restricted  areas  as  defined  in  10  CFR 
part  20.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impacts. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  are  no  significant 
environmental  effects  that  would  result 
bom  the  proposed  actions,  any 
alternatives  with  equal  or  greater 
environmental  impacts  need  not  be 
evaluated.  TTie  principel  alternative 
would  be  to  deny  the  licensee's  request 
for  eixemption.  lliis  would  not  reduce 
environmental  impacts  of  plant 
operation. 

Alternative  Use  of  Resources 

Tills  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
for  the  Vogtle  Electric  Generating  Plant. 
Units  1  and  2.  dated  March  1985. 

Agencies  and  Persons  Consulted 

The  staff  consulted  with  the  State  of 
Geoi^gia  regarding  the  environmental 
impact  of  the  proposed  action 


Finding  of  No  Significant  Impact 

Based  on  the  foregoing  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
exemption,  dated  September  30, 1993, 
which  is  available  for  public  inspection 
in  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington.  DC  20555,  and 
the  local  public  docimient  room  located 
at  the  Burke  County  Library,  412  Fourth 
Street,  Waynesboro,  Georgia  30830. 

Dated  at  Rockville.  Maryland  this  IStfa  day 
of  October  1993. 

For  the  Nuclear  Regulatory  Commission. 
Victor  NeraM, 

Acting  Director.  Project  Directorate  II-3, 
Division  of  Reactor  Profects—l/II,  Office  of 
Nuclecw  Reactor  Regulation. 
IFR  Doc.  93-26029  Filed  10-21-93;  8:45  ami 
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[Doetot  No.  50-313] 

Entergy  Operation*,  Inc.;  Withdrawal 
of  Application  for  Amendment  to 
Facility  Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Entergy 
Operations,  Inc.  (the  licensee)  to 
withdraw  its  June  27, 1991,  application 
for  proposed  amendment  to  Facility 
Operating  License  No.  DPR-51  for  the 
Aricansas  Nuclear  One.  Unit  No.  1 
(ANO-1).  located  in  Pope  County, 
Arkansas. 

The  proposed  amendment  would 
have  revised  Technical  Specifications 
(TSs)  3.9  and  4.10  regarding  the  control 
room  emergency  ventilation  (air 
conditioning  and  air  filtration]  system 
and  control  room  isolation  system,  to 
achieve  consistency  with  the 
requirements  for  ANO-2  and  to  avoid 
misinterpretation  of  the  TSs  and 
enhance  the  operability  of  the  systems. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  August  7. 1991 
(56  FK  31580).  However,  by  letter  dated 
October  1, 1993,  the  licensee  withdrew 
the  proposed  chanse. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  Jime  27, 1991,  and 
the  licensee's  letter  dated  October  1. 
1993.  which  withdrew  the  application 
for  license  amendment  The  above 


documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street.  NW.. 
Washington,  DC  20555.  and  at  the 
Tomlinson  Library,  Arkansas  Tech 
University,  Russellville,  Arkansas 
72801. 

Dated  at  Rockville.  Maryland,  this  15fh  day 
of  October.  1993. 

For  the  Nuclear  Regulatory  Commission. 
Roby  B.  Sevan. 

Project  Manager.  Project  Directorate  IV-1, 
Division  of  Reactor  Projects— Hl/IV/V,  Office 
of  Nuclear  Reactor  Regulation. 

IFR  Doc.  93-26030  Filed  10-21-93;  8:45 
a.m.] 
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POSTAL  RATE  COMMISSION 
Pocket  No.  A94-2;  Ordw^  Na  9»4] 

Extension,  Lxxiisiana  71239:  (M.P. 
Dalley,  Petitioner):  Notice  and  Order 
Accepting  Appeal  and  Establishing 
Procedural  Schedule  Under  39  U.S.C. 
404(bK5) 

Decided  October  14. 1993. 
Issued  October  18. 1993. 

Docket  Number:  A94~2. 

Name  of  Affected  Post  Office: 
Extension.  Louisiana  71239. 

Name(S)  of  PetitioneiiS):  M.P.  Dailey. 

Type  of  Determination:  Closing. 

Date  of  Filing  of  Appeal  Papers: 
October  13, 1993. 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  the  community  (39  U.S.C. 
404(b)(2)(A)J. 

2.  Effect  on  postal  services  (39  U.S.C 
404(b)(2)(q]. 

3.  Economic  savings  (39  U.S.C. 
404(b)(2)p)I. 

Other  legal  issues  may  hi  disclosed  by 
the  record  when  it  is  filed;  or, 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition,  in  light 
of  the  120-dav  decision  schedule  (39 
U.S.C  404(b)(5)).  the  Commission 
reserves  the  right  to  request  of  the  Postal 
Service  memoranda  of  law  on  any 
appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  request;  a  copy  shall 
be  served  on  the  petitioners.  In  a  brief 
or  motion  to  dismiss  or  affirm,  the 
Postal  Service  may  incorporate  by 
reference  any  such  memoranda 
previously  filed. 

The  Commission  orders: 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  October  28. 1993. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 
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By  the  Commission. 
OurlM  L.  Qapp, 

Secretary. 
October  13. 1993 

Piling  of  Petition 
October  18, 1993 

Notice  and  Order  of  Piling  of  Appeal 
November  8. 1993 
Last  day  of  filing  of  petitions  to  intervene 
|see39CFR3001.111(b)l 
November  17, 1993 
Petitioner's  Participant  Statement  or  Initial 
Brief  [see  39  CFR  3001 . 1 1 5  (a)  and  (b)) 
December  7, 1993 
Postal  Service  Answering  Brief  [see  39  CFR 
3001.115(c)] 
December  22, 1993 
Petitioner's  Reply  Brief  should  Petitioner 
choose  to  file  one  [see  39  CFR 
3001.115(d)l 
December  29, 1993 
Deadline  for  motions  by  any  party 
requesting  oral  argument.  The 
Commission  will  schedule  oral  argument 
only  when  it  is  a  necessary  addition  to 
the  written  filings  [see  39  CFR  3001.1161 
February  9. 1994 
Expiration  of  120-day  decisional  schedule 
[see  39  U.S.C.  404(b)(5)] 
IFR  Doc.  93-25963  Filed  10-21-93,  8:45  am] 
nuatacooE  mo-fw-f 


Notice  of  CommlMion  Vtoit 

October  20. 1993. 

Notice  is  hereby  given  that  during  the 
period  October  26  through  October  30, 
members  of  the  Commission  and  certain 
advisory  sta^  personnel  will  visit  and 
be  briefed  on  facilities  of  private 
industry  and  the  U.S.  Postal  Service. 

The  on-site  visits  will  include:  U.S. 
Postal  Service  Sacramento  Processing 
and  Distribution  Center  and  the 
Sacramento  Bee;  the  U.S.  Postal  Service 
San  Diego  Processing  and  Distribution 
Center  and  its  attendant  remote  "key" 
encoding  facility  in  O^y  Mesa,  Ca.;  the 
headquarters  and  training  faciUties  of 
Mail  Boxes  Etc..  in  San  Diego,  the  mail 
processing  and  forwarding  operations  of 
U.S.Mahne  Corps  Recruit  Depot.  San 
Diego.;  Roger's  Bindery /Times  Mirror, 
in  Colton,  Ca.;  the  headquarters  and 
operations  of  Harte  Hanks  Shopp>ers,  in 
Brea  Ca.;  and  the  United  Parcel  Service 
Ontario  (Ca.)  Airport  hub. 

A  report  of  on-site  visits  will  be  on 
file  in  the  Commission's  Docket  Room. 
For  further  information  contact  Charles 
L.  Clapp,  Secretary  of  the  Commission 
at  202-789-6840. 
OurlnL-Oapp, 
Secreiary. 

[PR  Doc.  93-26237  Filed  10-21-93;  8:45  am] 
HUMO  COM  mo-#w-» 


SECURITIES  AND  EXCHANGE 
COMMISSION 


Forma  Undar  R«vl«w  by  Offlc«  of 
Managamant  and  Budgat;  Agancy 
Claaranca  Offlcar— John  J.  Una  (202) 
272-3900 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings, 
Information  and  Consumer  Services, 
Washington,  DC  20549. 

Extension 

Rule  17a-7 

File  No.  270-238 
Rule  18f-l  and  Form  N-18F-1 

File  No.  270-187 
Rule  19a-l 

File  No.  270-240 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et.  seq).  the  Securities 
and  Exchange  Commission  has 
submitted  to  the  Office  of  Management 
and  Budget  requests  for  approval  of 
extension  on  currently  approved  rules 
and  forms  under  the  Investment 
Company  Act  of  1940. 

Rule  17A-7  requires  registered 
investment  comp>anies  to  keep  various 
records  in  connection  with  certain 
purchase  or  sale  transactions  between 
investment  companies  and  certain  of 
their  affiliates.  It  is  anticipated  that 
approximately  500  recordkeepers  will 
spend  a  total  of  500  hours  to  comply 
with  this  rule. 

Rule  18f-l  enables  a  registered  open- 
end  management  investment  company 
that  may  redeem  its  securities  in  kind  to 
elect  to  commit  to  make  limited  cash 
redemptions  without  violating  section 
18(f)  of  the  Investment  Company  Act  of 
1940.  Form  N-18F-1  provides 
notification  of  this  election.  It  is 
anticipated  that  approximately  62 
respondents  will  spend  a  total  of  62 
hours  to  comply  with  this  rule. 

Rule  19a-l  requires  a^vritten 
statement  to  accompany  certain 
dividend  payments.  Approximately 
3,300  respondents  incur  an  aggregate 
annual  burden  of  1,650  hours  to  comply 
with  this  rule. 

The  estimated  average  burden  hours 
are  made  solely  for  purposes  of  the 
Paperwork  Reduction  Act  and  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  Gary  Waxman  at  the  address 
below.  Any  comments  concerning  the 
accuracy  of  the  estimated  average 
burden  hours  for  compliance  with 
Commission  rules  and  forms  should  be 


directed  to  John  J.  Lane.  Associate 
Executive  Director,  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
NW..  Washington.  EX:  20549  and  G«py 
Waxman.  Clearance.  Officer,  Office  of 
Management  and  Budget.  (Paperwork 
Reduction  Act  Numbers  3235-0214. 
3235-0211,  and  3235-0216),  room  3208. 
New  Executive  Office  Building. 
Washington,  DC  20503. 

Dated:  October  14, 1993. 
IFR  Doc.  93-26055  Filed  10-21-93;  8:45  ami 
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[Ratoaae  Na  34-33057;  Hie  No.  SR-CHX- 
03-26] 

Saif-ftogulatory  Organlzationa;  Notica 
of  Rling  and  Ordar  Granting 
Tamporary  Accalaratad  Approval  of 
Proposed  Rula  Changa  by  tha  Chltago 
Stock  Exchange.  Inc.  to  Eatabiiah  a 
Policy  Concerning  tha  Daaignatad 
Primary  Market  Maker  and  Registered 
Market  Maker  of  a  Baakat 

October  15. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  and  Rule  19b-4  thereunder,* 
notice  is  hereby  given  that  on  October 
13, 1993,  the  Chicago  Stock  Exchange, 
Inc.  ("CHX"  or  "Exchange")  filed  with 
the  Securities  and  Exch^ge 
Commission  ("Commission")  the 
proposed  rule  changa  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fi"om  interested  persons.' 

I.  Self-Regulatory  Organization'* 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX  proposes  to  publish  to 
members  Interpretation  and  Policy  .01 
under  Exchange  Article  XXXIV.  Rule  8 
concerning  the  interactions  between  the 
Designated  Primary  Market  Maker 
("DPM")  and  the  Registered  Market 
Makers  ("RMs")  in  trading  the  Chicago 
Basket  ("CXM  Basket").« 


>  IS  U.S.C.  §  78t(b)(i)  (lees). 

a  17  CFR  240.19b-t  (1991). 

>The  Exchange  alio  hat  re(|uasted  pennanent 
approval  of  this  proposal  In  Flla  No.  SR-CHX-93- 
27.  Today,  the  Commlfsioo  is  publiihing  notica  of 
that  proposal  in  Sacurltias  Exchange  Act  RaleaM 
No.  330S«  (Octobor  IS.  1993). 

*  Today,  the  Commisaion  U  approving  a  propoaad 
rule  change  by  the  CHX  which  amenda  the  Rulaa 
of  tha  Exchange  to  aalabtlah  rulaa  allowing  fot  and 
govoming  the  trading  of  atandardlaed  baikata  on  the 
Exchange  Floor,  and  to  trade  a  spadflc  baakel 
product  to  be  luiown  aa  the  dtioifo  CXM  Baakat. 
Sea  Securltiaa  Exchange  Act  Rateaae  No.  330S3 
(October  15. 1993)  (order  approving  FUa  Na  SR- 
CHX-93-1S).  The  preaaat  propoaal  provides  an 
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The  specific  "Interpretation  and 
Policy"  i«  as  follows: 

.01  When  tba  Designated  Primary  Market 
Maker  and  a  Registered  Market  Maker,  a< 
those  terms  are  used  in  Article  XXXVl,  are 
both  displaying,  through  the  quotation 
system,  the  same  bid  or  oSer  price  for  a 
basket,  the  Designated  Primary  Market  Maker 
and  the  Registered  Market  Maker  will  be 
entitled  to  participate  in  transactions  on  a  Vj 
to  Vj  parity,  respectively,  up  to  the  size  of 
their  displayed  quotations,  (i.e.  the 
EXasignated  Primary  Market  Maker  is  entitled 
to  twice  the  size  of  a  Registered  Market 
Maker's  order  up  to  the  size  of  the  Designated 
Primary  Market  Maker's  quotation. 
Ckmversely.  a  Registered  Market  Maker  is 
entitled  to  participate  at  v^  the  size  of  the 
Designated  Primary  Market  Maker's  order  up 
to  the  size  of  the  Registered  Market  Maker's 
dispia}-ed  quotation.)  In  the  event  that  the 
Designated  Market  Maker  or  a  Registered 
Market  Maker  has  not  displayed  a  size  greater 
than  or  equal  to  the  size  be  or  she  would  be 
entitled  to  based  on  the  Vb  to  V)  parity,  the 
Designated  Martlet  Maker  or  a  Registered 
Market  Maker,  as  the  case  may  be,  shall  only 
participate  up  to  their  displayed  size. 

The  Exchange  requests  accelerated 
approval  of  the  proposal  so  that  the 
proposed  Interpretation  and  Policy  will 
be  in  effect  when  the  CXM  Basket 
commences  trading  on  October  15. 
19Q3.  This  would  ensure  that  the  DPM 
and  RMs  trading  the  CXM  Basket  know 
their  respective  obligations  under 
Exchange  Article  XXXIV.  Rule  8.  and 
that  the  Exchange's  Floor  Procedure 
Committee's  interpretation  and  method 
of  implementation  of  that  Rule  %vill  be 
applied  if  a  DPM  or  RM  invokes  the 
Rule  while  trading  the  CXM  Basket.* 

Q.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Ckange 

In  its  Sling  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 
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■ddiHooal  Exchange  "InterpreUtion  and  Policy" 
tvhidh  would  work  In  concert  with  the  rule*  and 
procedure*  approved  in  (tecuritie*  Excliange  Act 
Release  No.  330S3.  The  DPM  «vill  act  a*  the 
specialist  in  making  maikets  and  executing 
Iransactiooi  in  the  CXM  Baaket.  while  one  or  more 
RMs  act  ai  market  makers  in  the  Basket 

•Telephone  conversation  between  David  Rutofi. 
Foley  k  Lardner.  and  Betsy  Prout  Commission,  on 
OctolMr  13, 1993. 


A.  Self-Regulatory  Organixation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  ttie  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  change 
is  to  clarify  that  Article  XXXIV.  Rule  8 
of  the  Exchange  rules  providing  for  a 
two-thirds/one-third  parity  between  a 
spedaiist  and  registered  market  makers 
in  the  same  issue  will  also  apply  to 
trades  in  the  CXM  Basket. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  is  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  behaves  that  no  burden 
will  be  placed  on  competition  as  a  result 
of  the  proposed  rule  change. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  proposed  rule  change  has  been 
endorsed  by  the  Exchange's  Floor 
Procedure  Committee. 

ni.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-93-26 
and  should  be  submitted  by  November 
12. 1993. 


IV.  Commiasion's  Findings  and  Order 
Granting  Temporary  Accelerated 
Approval  of  Propoaed  Rule  Change 

The  Commission  finds  that  the  CHX's 
proposal  to  add  an  Interpretation  and 
PoUcy  to  Exchange  Article  XXXIV.  Rule 
8.  on  a  temporary  basis  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  in  particular  with  Section 
6(b)(5)  of  the  Act.«  Section  6(b)(5) 
requires,  am.ong  other  things,  that  the 
rules  of  an  exchange  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  to 
facilitate  transactions  in  securities. 

Current  Exchange  Article  XXXTV. 
Rule  8,  provides  for  a  two-thirds/one- 
third  split  between  a  specialist  and  one 
or  more  market  makers,  as  a  group,  in 
a  security  when  the  specialist 
participates  in  a  transaction  in  one  of 
his  or  her  specialty  securities  while  one 
or  more  market  makers  are  bidding  or 
offering  at  the  transaction  price.  The 
present  proposal  applies  Rule  8  to  the 
trading  of  market  baskets  on  the 
Exchange.  The  proposal  also  adds  a 
provision  that  essentially  limits  the 
number  of  baskets  in  which  a  DPM  or 
RM  may  participate  in  the  above 
situation  to  the  number  of  baskets  he  or 
she  is  bidding  or  offering  at  the 
transaction  price.  The  Commission 
believes  that,  because  the  proposal 
specifies  the  respective  rights  of  the 
DPM  and  RMs  on  parity  in  certain 
basket  transactions,  the  Exchange  is 
clarifying  and  adapting  its  rule  to  basket 
trading.  This  interpretation  should  help 
to  facilitate  basket  transactions  and  may 
prevent  trading  disputes  between 
market  participants.  The  Commission 
also  believes  that  temporary-  approval  of 
the  proposal  is  appropriate  to  provide 
the  Commission  and  the  Exchange  with 
an  opportunity  to  evaluate  this 
interpretation  of  Exchange  Rule  8  and 
its  application  to  market  basket  trading. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  As  noted  above, 
the  proposal  clarifies  the  application  of 
an  existing  Exchange  rule  to  the  trading 
of  baskets.  The  Commission  believes 
that  accelerated  approval  of  the 
proposal  is  appropriate  in  order  to  allow 
the  CHX  to  implement  the  Interpretation 
and  Policy  before  the  Exchange  begins 
trading  the  CHX  Basket  on  October  15. 
1993. 


•IS  U.S.C  7ef(bXS)  (1986). 
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It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)'  tbat  tbe  proposed  rule 
change  is  hereby  approved  on  a 
temporary  basis  through  December  15, 
1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland. 
Depu  ty  Secretary. 

IFR  Doc.  93-26005  Piled  10-21-93;  6:45  ami 
BiLLMO  cooc  aoio-ei-M 


[Rala— a  No.  34-33053;  File  No.  Sf»-CHX- 
93-18] 

Self-Regulatory  Organlzationa; 
Chicago  Stock  Exchange,  Inc..  Order 
Approving  Propoaed  Rule  Change  and 
^lk>tic•  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
Noa.  1, 2.  and  3  to  Proposed  Rule 
Change  by  the  Chicago  Stock 
Exchange,  Inc.  Relating  to  the 
Establishment  of  Rules  to  Allow  for 
and  Govern  the  Trading  of 
Standardized  Baskets  and  To  Trade  a 
Specific  Basket  of  Stocks,  the  Chicago 
Basket 

October  15, 1993. 
I.  Introduction 

On  August  2. 1993,  the  Chicago  Stock 
Exchange,  Inc.  ("CHX"  or  "Exchange")  > 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change,  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  ^  and  Rule 
19b-4  thereunder,3  as  amended  on 
October  1, 1993,«  on  October  7,  1993.9 
and  on  October  12, 1993."  to  establish 


» 15  U.S.C  7e»(b)(2)  (loaa). 

•  17  CFR  200.3O-3(a)(12)  (1991). 

1  As  of  luly  8. 1993,  tbe  Midwest  Stork  Exchange, 
loc.  ("MSE")  changed  its  name  to  the  Chicago  Stock 
Exchange,  Inc.  See  Securities  Exchange  Act  Release 
Nos  324Sa  (]une  13.  1993).  58  FR  342M  (June  24. 
1993)  (File  No.  SR-MSE-93-13)  (immediate 
effectiveness  of  proposed  rule  change  relating  to 
amendments  to  the  MSE's  Certificate  of 
Incorporation  and  Consbtution  to  effect  a  name 
change)  and  32489  (June  18,  1993).  58  FR  34265 
(June  24.  1993)  (File  No.  SR-MSE-93-16) 
(immediate  effectivenew  of  proposed  rule  change 
relating  to  amendments  to  the  MSE's  Rules  to  make 
conforming  changes  In  accordance  with  its  name 
change). 

>  IS  U.S.C.  7as(b)(l)(198«). 

1 17  CFR  240.19l>-4  (1991). 

•  See  letter  from  David  T.  Rusoff.  Foley  k  Lardner, 
to  Diana  Luka-Hopson,  Commission,  dated 
September  30,  1993.  Amendment  No.  1  clarifies 
language  in  the  proposed  rule  amendment 
concerning  customer  confirmations  of  basket 
transactions 

'  S«*  latter  from  David  T.  Rusoff,  Foley  a  Lardner, 
to  Diana  Luka-Hopson.  Commission  dated  October 
e,  1993.  Amendment  No.  2  establishes  rules  that 
would  govern  trading  halts  in  baskets. 

•  See  letter  from  David  T.  Rusoff,  Foley  k  Lardner, 
to  Diana  Luka-Hopson,  Commission,  dated  Octot>er 


rules  allowing  for  and  governing  tbe 
trading  of  standardized  baskets  on  the 
Exchange  floor.  The  Exchange  also  is 
seeking  Commission  approval  to  trade  a 
speciTic  basket  product  on  tbe 
Exchange.7 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  32731 
(August  10. 1993).  58  FR  43664  (August 
17. 1993).  No  comments  were  received 
on  the  proposal.  This  order  approves  the 
proposed  rule  change. 

II.  Background  and  Description  of 
Maj-ket  Baaketa 

A.  Description  and  Terms  of  Market 
Basket  Contracts 

The  Exchange  has  proposed  to  amend 
its  rules  to  add  Article  XXXVl.  Baskets, 
which  would  establish  general  rules  for 
the  trading  of  baskets  on  the  CHX  floor." 
The  Exchange  also  seeks  Commission 
approval  to  trade  a  specific  basket 
product  which  would  be  known  as  the 
Chicago  "CXM"  Basket.  Proposed 
Article  XXXVl  includes  "Interpretations 
and  Policies  .01"  which  would  establish 
the  specific  contract  terms  and  trading 
procedures  for  the  CXM  Basket, 

The  proposal  enables  the  trading  of 
standardized  baskets  of  stocks  at  an 
aggregate  price  in  a  single  execution  on 
the  Exchange's  floor.  A  market  basket 


11, 1993.  Amendment  No.  3  amends  the  portion  of 
the  original  proposal  to  provide  that  Exchange 
Article  XX.  Rule  40.  ITS  Trade-Throughs  "  and 
"Locked  markets"  shall  be  inapplicable  with 
respect  to  trading  in  the  basket  only  when  basket 
trading  causes  a  trade-through  or  otherwise  affects 
the  individual  securities  comprising  the  basket 

'  Simultaneously  with  the  filing  of  the  present 
proposed  rule  change,  the  Exchange  withdrew  file 
No.  SR-MSE-92-10  which  was  submitted  to  the 
Commission  on  August  12,  1992.  See  letter  from 
George  T.  Simon,  Foley  k  Lardner,  to  Diana  Luka- 
Hopson,  Branch  Chief,  Commission,  dated  |uly  29, 
1993.  The  Commission  published,  for  notice  and 
comment.  File  No.  SR-MSE-92-10  which,  like  the 
File  No.  SR-CHX-93-18,  proposed  to  esublish 
rules  for  the  trading  of  a  standardized  basket.  See 
Securities  Exchange  Act  Release  No.  3201 1  (March 
17.  1993),  58  FR  15888.  No  comments  were 
received  on  the  proposal  contained  in  File  No.  SR- 
MSE-92-10. 

■Rules  1  and  2  of  proposed  Article  XXXM  would 
provide  the  definitions  of  the  term*  "Basket," 
"Basket  Contract,"  "Component  Security"  and  the 
terms  of  baskets  generally.  According  to  the 
proposed  rules,  the  term  "Basket"  would  mean  a 
group  of  securities  that  the  Exchange  designates  as 
eligible  for  execution  in  a  single  trade  and  that 
consists  of  securities  whose  inclusion  and  relative 
representation  in  the  group  are  determined  by  the 
Exchange.  "Basket  Contract"  would  mean  a  contract 
obligating  the  seller  to  sell  and  the  purchaser  to  buy 
the  designated  quantity  of  each  issue  contained  in 
the  basket,  with  delivery  of  such  securities  to  be 
made  as  provided  in  the  Rules  of  a  registered 
clearing  ag«ncy.  "Underlying  security"  would  mean 
a  component  security  included  in  the  basket. 
According  to  proposed  Rule  2,  the  number  and 
quantity  of  the  component  securities  deliverable 
upon  settlement  of  a  basket  ivould  be  determined 
by  the  Exchange. 


trade  will  result  in  a  transfer  to  the 
buyer  of  ownership  of  each  of  the 
component  stocks.  When  the  transaction 
is  completed,  the  buyer  will  be  entitled 
to  all  rights  attending  ownership  of  the 
basket  stocks  (including  rights  to  vote 
and  receive  dividends),  and  will  be  free 
to  sell  or  hold  each  stock  separately. 
That  same  buyer  may  later  sell  the 
basket  stocks  he  or  she  acquired,  either 
individually  or  through  an  offsetting 
trade  of  the  identical  basket. 

Rule  3  of  proposed  Article  XXXVI 
would  provide  that  only  baskets 
approved  by,  and  currently  open  for 
trading  on,  the  Exchange  could  be 
purchased  or  sold  on  the  Exchange.  A 
oasket  may  be  dealt  in  on  the  Exchange 
only  if  each  of  its  component  securities 
has  been  admitted  to  dealings  on  the 
Exchange,  pursuant  to  listing  or  unlisted 
trading  privileges,  on  an  "issued," 
"when  issued,"  or  "when  distributed" 
basis,  including  component  securities 
subject  to  the  exemption  contained  in 
Rule  12a-7,  promulgated  under  Section 
12(a)  of  the  Act."  Proposed  Rule  3(c) 
provides  that,  after  approving  a 
particular  basket,  the  Exchange  may 
from  time  to  time  replace,  add  or  delete 
one  or  more  of  the  basket's  component 
securities,  change  a  component 
security's  relative  representation  in  s 
basket  by  changing  tne  quantity  and 
number  of  shares  of  that  security  that 
the  basket  includes,  and  may  make  such 
other  basket-related  changes  as  tbe 
Exchange  may  from  time  to  time 
specify.  The  Exchange  has  represented 
to  the  Commission,  however,  that  any 
change  made  pursuant  to  proposed  Rule 
3(c)  will  not  alter  the  Basket's 
relationship  to  the  underlying  index 
upon  which  the  Basket's  approval  is 
based, 10  Proposed  Rule  3(c)  will  only  be 
used  to  make  corresponding  changes  to 
the  Basket  when  there  have  been 
changes  made  to  the  index  upon  which 
the  Basket  is  based, >* 

The  specific  basket  which  the 
Exchange  proposes  to  trade  is  the  CXM 
Basket  which  will  be  a  basket  of  stocks 
comprised  of  the  stocks  included  in  the 
"MMI"  sttxJt  index  futures  contract 
which  began  trading  on  the  Chicago 
Mercantile  Exchange  ("Merc")  on 
September  7. 1993.  The  CXM  Basket 
will  offer  a  highly  correlative  hedge  to 


•  The  Commission  notes  that  Rule  12a-7  under 
the  Act.  17  CFR  240.12*-7.  expressly  provides  an 
exemption  from  regiiitration  of  component 
securities  of  a  t>asket  only  where  the  basket  is 
comprised  of  at  least  100  stocks.  The  CXM  Itaskal 
which  the  Exchange  curr«itly  proposes  to  trade  is 
comprised  of  20  stocks  and,  therefore,  would  not 
fall  within  the  Rule  1 2«-7  exemption. 

10  See  letter  from  David  T.  Rusoff,  Foley  * 
Lardner,  to  Betsy  Prout,  Commission,  dated 
September  30,  1993  ("September  Letter"). 
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that  contract.  This  basket  will  be 
comprised  of  a  Rxed  quantity  of  25 
shares  of  each  of  the  stocks  included  in 
the  new  Merc  futures  contract.  The  new 
Mbic  futures  contract  is  a  stock  index 
futures  contract  which  is  based  on  the 
American  Stock  Exchange's  ("Amex") 
MMI.  The  Amex's  MMI,  in  turn,  is  a 
broadbased,  price-weighted  index 
currently  based  on  20  stocks  listed  on 
the  New  York  Stock  Exchange 
("NYSE").  The  new  Merc  futures 
contract  replaces  the  "BC"  futures    * 
contract,  a  stock-index  futures  contract 
based  on  the  Amex's  MMI,  which  was 
traded  on  the  Chicago  Board  of  Trade 
("CBOT")  until  recently. 

For  many  years,  the  CBOT  traded  the 
BC  futures  contract  as  well  as  options 
on  that  futures  contract.  The  CHX  states 
that,  since  the  beginning  of  trading  in 
the  BC  futures  contract,  an  interest  and 
need  was  expressed  for  an  efficient  way 
to  hedge  the  futures  contract  with  the 
equity  cash  market.  Based  upon  this 
need,  the  CHX  developed  the  equity 
cosh  market  trading  facility  in  order  to 
create  an  offsetting  position  with  the  BC 
futures  contract.  New  that  the  BC 
futures  contract  is  traded  on  the  Merc  as 
tliB  MMI  futures  contract,  this  basket 
facility  will  be  used  to  create  an 
ofFtetting  position  with  the  Marc's  new 
contract. 

fl.  Market  Structure  for  the  Trading  of 
Market  Basket  Contracts 

1.  DPM  and  Market  Makers 

The  trading  market  for  the  CXM  on 
the  CHX  floor  will  consist  of  a  registered 
sp>ecialist,  known  as  a  Designated 
Primary  Market  Maker  ("DPM"),  and 
Registered  Market  Makers  ("RM"). 
DPMs  will  be  required  to  quote 
continuously  a  two-sided  market  for 
foia-  CXM  baskets;>2  Rhfs  will  be 
required  to  quoie  continuously  a  two- 
sided  market  for  one  CXM  basket. 
Pursuant  to  proposed  Interpretation  and 
Policy  .01,  the  DPM  will  be  required  to 
maintain  $250,000  in  excess  net  capital 
for  the  CXM  Basket.ia  The  CHX  has 
represented  to  the  Commission  that  the 
Exchange  will  file  a  proposed  rule 
change  with  the  Coraniission  for 
approval  if  the  Exchange  should  seek  to 


"Each  batket  will  be  axpre«>ed  as  one  hundred 
shares  for  the  pu.'pose  of  disseminating  quotations 
and  transactioa*  in  the  CXM  BasWeL  Therefore,  the 
DPM  will  be  recjuiredfto  quote  a  four  hundred  share 
two-sided  market  in  the  CXM  BosieL 

"The  proposal  d.-^es  not  eatablUh  specific  net 
capital  rules  for  the  RMs.  However.  RMs  will  be 
Exchange  market  makers  and,  therefore,  will  be 
sub^t  to  the  Exchange's  market  maker  aet  capital 
raqidninants.  See  Exchange  Article  XI.  Rule  3(bX2). 
Th#  Commission  notes  that  the  DFM  will  be  subject 
to  tie  Commission's  Net  Capital  Rule.  17  CFR 
ISc3-l(b)(1)  as  of  April  1. 1994. 


change  the  $250,000  net  capital 
requirements  for  DPMs.i« 

The  DPMs  and  RMs  in  the  CXM 
Basket  would  be  members  registered  as 
specialists  in  the  securities  underlying 
the  baskets  and  would  be  entitled  to 
obtain  exempt  credit  by  financing  their 
CXM  Basket  transactions.  The  DPM 
would  be  chosen  by  the  Committee  on 
Specialist  Assignment  and  Evaluation 
upon  the  recommendation  of  the 
Exchange's  New  Pnxluct  Committee.  In 
acting  as  a  specialist,  the  DPM  will 
conduct  the  opening  procedures  for 
each  basket  at  or  as  soon  as  practicable 
after  the  Exchange  opening,  or  upon 
resumption  in  trading  after  trading  has 
been  halted  or  suspended  in  such  a 
manner  as  to  result  in  a  single  price 
opening."  Pursuant  to  profHised  Article 
XXXVl,  Rule  16,  Basket  Quotation 
Dissemination  Requirements,  DPMs  and 
RMs  will  hqve  the  same  quotation 
duties  with  respect  to  baske.ts  that 
dealers  and  market  makers  have  with 
respect  to  securities  pursuant  to  Rule 
llAcl-lofthe  Act.i* 

2.  Location  of  the  Market  Basket  Pests 

The  Exchange  proposes  to  trade  the 
CXM  Basket  at  a  specific,  fixed  location 
of  the  CHX  trading  floor.  All  members 
of  the  Exchange  will  have  access  to  buy 
and  sell  the  C5CM.  The  Exchange  states 
that  the  floor  will  be  configured  to 
accommodate  a  sizable  "crowd" 
without  disrupting  others  on  the  trading 
floor.  Facilities  will  be  visible  to  the 
crowd  to  display  information  hx>m  the 
futures  and  options  markets.  The 
displays  also  will  show  market 
information  for  the  CXiA.  The 
Exchange's  automated  order  routing 
system  ("MAX")  could  be  used  to  enter 
orders  and  send  reports  as  with  any 
other  issue.  However,  MAX  could  be 
used  only  for  its  order  routing  capability 
and  not  for  its  automatic  execution 
feature. 

C.  Application  of  Exchange  Rules  to 
Market  Basket  Contracts 

Proposed  Article  XXXVT  establishes 
rules  which  would  be  applicable  to  the 
trading  of  markst  baskets.  Baskets  also 
would  be  subject  to  the  general  rules  of 
the  Exchange  to  the  same  extent  that  the 
rules  apply  to  securities,  except  where 
the  context  otherwise  requires.  Because 
a  market  basket  contract  is  a  stock 
product,  there  are  areas  where  the 
Exchange  proposes  to  modify  or  clarify 
the  applicable  Exchange  rules. 


1.  Bids,  Offers,  and  Units  of  Trading 

Proposed  Rules  4  and  12  provide 
general  rules  for  bids,  offers  and  the 
units  of  trading  in  basket  transactions. 
Speciflcaliy,  Rules  4  and  12tc)  provide 
that  bids  end  offers  must  be  expressed 
in  terms  of  dollars  and  fractions  of  one 
dollar.  Rule  12  also  provides  that  the 
unit  of  trading  of  each  basket  is  one 
hundred  shares  as  specified  by  the 
Exchange,  that  all  bids  or  offers  for 
baskets  are  deemed  to  be  for  one  unit  of 
trading  unless  a  larger  number  of 
baskets  is  expressed  in  the  bid  or  ottar, 
and  that  all  bids  made  and  aixepted, 
and  all  offers  made  and  eccepted,  in 
accordance  with  the  proposed  Biskot 
Rules  and  other  Rules  mada  spt.licable 
to  basket  transactions  executed  will  be 
binding. 

Proposed  Interpretation  and  Policy 
.01  provides  more  specific  terms  for  the 
trading  of  the  CXM  Basket.  The  CXM 
Basket  will  trade  with  a  minimum 
variation  of  Veth  point  and  in  quantities 
of  one  hundred  shares  whore  one 
hundred  shares  equals  1  CXKf  basket. >^ 
One  hundred  shares  will  be  the 
minimum  unit  cf  trade  for  the  CXM  In 
the  price  expression,  one  point  will 
equal  one  dollar. 

2.  Exchange  Dissemination  of 
Transactions  and  Quotations 

Proposed  Rule  5  requires  the 
Exchange  to  disseminate  or  cause  to  be 
disseminated,  after  the  close  of  business 
and  from  time-to-time  on  days  on  which 
transactions  in  baskets  are  made  on  the 
Exchange,  the  price  at  which  each 
transaction  in  baskets  has  been  effected, 
the  transaction  volume  of  baskets  at 
such  price,  and  the  prices  at  which  bids 
and  offers  are  made  on  the  floor  of  the 
Exchange.  CXM  Basket  trades  and 
quotes  will  be  available  on  "Network 
B."  As  with  any  other  CHX  exclusive 


<«  See  September  Letter,  supra  note  10. 
"See  proposed  Exchange  Article  XXXVI. 
Baskets,  Rule  6.  Opening  of  Trading. 
'•17CFR240.11AC1-1  (1991). 


>'0n  October  12.  1993.  100  shares  of  CXM  was 
equal  to  500  individual  equity  shares  (2S  i-Kares  of 
each  stock)  whe.'e  1 300  shares  of  CXM  is 
approximately  equal  to  two  futures  contrarts.  The 
dosing  price  of  CXM  on  October  1 2  would  have 
been  approximateiy  282  W.  The  closing  price 
multiplied  by  100  (the  number  of  shar«:s)  equals 
528, 212. SO.  The  closing  value  of  the  fuiures  on 
October  12,  1993  was  S182,100  Therefore,  13 
C:XM's  equate  to  S327.762.SO  which  compares  with 
two  futures  contracts  which  equates  to  $264,200. 
Telephone  ccnvarsation  between  DeviJ  RuscfT. 
Foley  ft  Lardner,  and  Betsy  Prout,  Commission,  on 
October  13, 1993.  The  Commission  notes  that  in  the 
notice  of  this  proposal  published  in  the  federal 
Register,  the  Exchange  provided  similar 
calculations  based  or.  closing  prices  from  April  6. 
1993.  See  Securities  Exchange  Act  Release  No. 
32731  (August  10.  1993],  58  FR  43662  (August  17. 
1993).  The  only  differences  between  the 
calculations  in  the  notice  and  the  above 
calculations  are  the  closing  values  and  the  resultant 
price  values,  and  the  bet  that  the  future  contracts 
are  now  traded  on  the  Merc  The  sha.-e  and  pricing 
formulas,  however,  are  the  same. 
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issue,  the  DPM  will  disseminate  quotes 
through  CQS.  In  its  Letter  Requesting 
Exemptions,  the  ELxchange  stated  that 
the  Exchange  intends  to  disseminate  bid 
and  offer  quotations  for  the  Basket, 
representing  the  highest  bid  and  lowest 
offer  price  at  which  any  Exchange 
member  is  willing  to  buy  or  sell  that 
Basket  (in  addition  to  any  customer 
interest  that  a  specialist  would  be 
required  to  display  if  the  Basket  were  a 
security)  on  the  floor  throughout  the 
trading  day.^A 

3.  Clearance,  Settlement  and  Margin 
Requirements 

Proposed  Rule  7  provides  that 
delivery  of  the  component  securities 
upon  the  sale  of  a  basket,  and  the 
payment  of  the  basket  price  in  respect 
thereof,  shall  be  in  accordance  with  the 
Rules  of  a  registered  clearing  agency.  »• 

The  CXM  Basket  will  be  traded  for 
settlement  on  T  +  5  (i.e.,  regular  way), 
but  special  settlements  and  cash 
settlements  will  be  allowed.  At  the  end 
of  the  trading  day,  all  CXM  transactions 
will  be  recorded  with  Midwest  Clearing 
Corporation  ("MCC").  MCC  will  then 
aggregate  all  CXM  buy  transactions 
within  one  account  as  well  as  all  sell 
transactions.  These  two  aggregated 
transactions  will  be  burst  into  the 
component  stocks.  Dollar  values  will  be 
assigned  to  each  individual  stock  based 
upon  the  NYSE  closing  price  of  each 
stock  relative  to  the  total  closing  price 
of  all  stocks  in  the  CXM  basket.  Then, 
the  component  securities  will  be 
entered  into  MCC's  Continuous  Net 
Settlement  system  for  netting  with  each 
participant's  other  transactions  in  the 
same  security. 

Proposed  Rule  8  provides  that  the 
margin  requirements  for  baskets  will  be 
determined  in  accordance  with  the 
provisions  of  Article  X  of  the 
Exchange's  Rules,  which  apply  to  the 
positions  (long  or  short)  in  the 
component  securities.  Under  the 


<•$«•  Latter  Requesting  Exemptions,  infiv  note 
32.  The  Commi5sion  notes  that,  pursuant  to  Rule 
llAcl-1  under  the  Act.  the  Exchange  must  ensure 
the  dissemination  of  real-time  quotations  and 
transaction  reports  for  securidet  traded  on  its  noor. 
The  Exchange  has  not  requested  exemptive  relief 
from  Rule  llAcl-l  for  quotation  and  transactioo 
reporting  in  the  actual  baskets  traded  on  the 
Exchange  floor  and,  therefore,  the  Exchange  must 
provide  real-time  dissami nations  of  quotations  and 
transactions  in  baskets.  The  Commission  has 
granted  limited  exemptive  relief  from  the  Rule 
llAcl-1  requirements,  however,  concerning  the 
underlying  securities  in  the  CXM  baskets  when 
quotas  or  transactions  are  affected  in  the  CXM 
basket.  See  Exemptive  Relief  I.etter,  infra  note  42. 

**Por  a  more  detailed  discussion  of  the 
Exchange's  proposal  concerning  the  clearance  and 
sattlemaDt  of  baskets,  and  the  Commission's 
approval  of  those  procedures.  See  Sacuritias 
Exchange  Act  Release  No.  33094  (Octobar  IS.  1993) 
(order  approving  File  No.  SR-MCC-03-3). 


proposed  clearance  and  settlement 
procedures,  on  the  day  after  the 
transaction  is  completed,  the  bursting 
process  for  basket  transactions  will 
result  in  an  end-of-day  net  buyer  of  a 
basket  receiving  25  shares  in  its  account 
of  each  of  the  underlying  securities  in 
the  baskets  to  be  settled  on  T  +  5.  This 
bursting  process  enables  the  Exchange 
to  calctdate  margins  for  baskets  as  if  the 
buyer  (or  seller)  nad  actually  purchased 
(or  sold)  the  component  securities  on 
the  transaction  date.'o 

4.  Trading  Halts 

Proposed  Rule  19  establishes 
Exchtuige  rules  regarding  basket  trading 
halts  or  suspensions.  Specifically, 
proposed  Rule  19  would  require  that,  in 
addition  to  any  halt  in  basket  trading 
pursuant  to  Article  IX,  Rule  lOA 
(Trading  Halts  Due  to  Extraordinary 
Marl.et  Volatility),  trading  in  a  basket 
will  be  halted  whenever  the  Chairman, 
or  in  his  absence,  the  Vice  Chairman  or 
other  Exchange  OfBcer(s)  designated  by 
the  Chairman,  in  consultation  with  a 
majority,  but  not  fewer  than  two  Floor 
Governors  then  available  on  the  floor, 
determine  that  market  conditions 
warrant  such  a  halt  in  the  interests  of  a 
fair  and  orderly  market  and  to  protect 
investors.  Under  the  proposed  rule, 
among  the  facts  that  may  be  considered 
are  the  following:  trading  has  been 
halted  or  suspended  in  underlying 
stocks  whose  weighted  value  represents 
20%  or  more  of  the  underlying  index 
value;  the  current  calculation  of  the 
index  derived  from  the  current  market 
prices  of  the  stocks  is  not  available;  or 
other  unusual  conditions  or 
circrumstances  detrimental  to  the 
maintenance  of  a  fair  and  orderly 
market  are  present."  Trading  in  the 
CXM  Basket  will  be  halted  in  the  event 
that  there  is  a  regulatory  halt  in  the 
underlying  Merc  futures  contract. 
Finally,  if  the  Commission  suspends 
trading  pursuant  to  section  12(k)  of  the 
Act,32  in  any  security  underlying  the 
Basket,  the  CHX  will  halt  trading  in  the 
Basket  for  the  period  of  such  summary 
suspension,  so  long  as  the  security  or 
sectirities  which  are  subject  to  the 
sximmary  suspension  remain  a  security 
xmderlying  the  Basket." 

5.  Customer  Protection  Rules 

The  Exchange  does  not  propose  to 
exempt  basket  trading  firom  its  customer 


protection  rules  for  securities.  Instead, 
the  CHX  proposes  to  clarify:  (1)  The 
impact  basket  trading  will  have  on 
Exchange  Rules  that  regulate  the 
markets  for  component  stocks;  and  (ii) 
the  impact  that  certain  stock  rules  will 
have  on  basket  trading.  First,  the 
Exchange  proposes  that  Article  DC,  Rule 
5  shall  not  preclude  a  member  or 
member  organization  from  initiating 
basket  transactions  when  the  member  or 
an  associated  party  holds  or  has 
knowledge  of  an  unexecuted  order  for 
one  or  more  of  a  basket's  component 
stocks.  Second,  the  Exchange  proposes 
that  Article  XXX.  Rule  9  shall  not 

Preclude  a  specialist  bom  initiating 
asket  transactions  solely  because  the 
basket  contains  his  specialty  stocks. 
Next,  the  Exchange  proposes  that    • 
Article  Vlll,  Rule  20  shall  not  preclude 
a  member  organization  fix>m  effecting 
transactions  for  the  account  of  any 
customer  in,  or  from  making 
recommendations  with  respect  to  a 
basket  that  contains  a  security  issued  by 
the  member  organization  or  any 
corporation  controlling,  controlled  by  or 
under  common  control  with  the  member 
organization.  Fourth,  the  Exchange 
proposes  that  Article  IX,  Rule  15  shall 
not  preclude  a  member  or  member 
organization  who  holds  or  has  granted 
a  put,  call,  straddle  or  option  on  one  or 
more  of  a  basket's  component  stocks 
from  initiating  basket  purchases  and 
sales  on  the  Exchange  for  any  accoimt 
in  which  the  member,  member 
organization  or  any  of  its  associated 
parties  has  a  direct  or  indirect  interest. 
Finally,  the  Exchange  proposes  that 
Article  DC.  Rule  3  shall  not  preclude  a 
specialist  from  originating  for  a 
discretionary  account  orders  for  a  basket 
that  contains  his  specialty  stock. 

With  respect  to  Uie  confirmation  of 
customer  transactions,  member 
organizations  must  provide  details,  not 
only  as  to  the  market  basket  transaction 
itself,  but  also  information  as  to  the 
identity,  price  and  number  of  shares  of 
each  of  the  component  stocks  that 
comprise  the  basket.  Specifically, 
proposed  Rule  9(b)  provides,  among 
other  things,  that  the  confirmations 
must  comply  with  Rule  10t>-10(a)  of  the 
Act,24  except  that  pursuant  to  an 
exemption  from  Rule  10b-10,»9  each 
confirmation  must  show  the  class  of 
basket,  the  Exchange,  basket  price  and 
number  of  baskets  purckased  or  sold. 


SI  See  Amendment  No.  2  to  the  proposal.  lupra 
note  5.  Amendment  No.  2  also  specifies  when 
trading  is  a  baskat  that  has  been  sub^ea  to  a  halt 
or  suspenskm  by  the  CHX  may  resume.  See 
proposed  Artida  XXXVL  Rule  19(b). 

uiSU.S.C78J(k)(1988). 

*s  Saa  Saplambar  Letter,  supra  note  10. 


M 17  CFR  240.10b-10(a)  (1991). 

>•  See  Exemptiva  Rabaf  Letter,  infra  note  42.  In 
lu  Exemptive  Relief  Latter,  the  Commlsston 
describes  more  hiUy  the  specific  axamptioo  It  Is 
providing  with  respect  to  Rule  lOb-10  as  It  relate* 
to  customer  confirmatloiis  for  the  CXM  Basket,  and 
the  Commission's  reasons  for  providing  that 
axemption. 
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Proposed  Rule  9(b)  ftlso  provides  tbat  a 
member  organlsatioD  tbat  participates  in 
tbe  National  Institutional  Delivery 
System  of  tbe  Depositories  may  use  tbe 
confirmations  generated  by  tbat  System 
to  satisfy  tbe  requirements  of  proposed 
Rule  9  to  tbe  extent  tbat  tbe 
confirmations  contain  tbe  information 
required  to  be  fumisbed  to  customers, 
provided  tbat  tbe  member  firm  will 
remain  responsible  for  ensuring  tbat  all 
required  information  is  fumisbed  to  its 
customers.  Purtber,  pursuant  to 
proposed  Rule  9  (b),  eacb  basket 
confirmation  tbat  contains  less  tbsn 
complete  information  as  to  eacb 
component  security  purcbased  or  sold 
must  contain  a  statement  tbat,  upon 
request,  tbe  broker-dealer  will  fumisb 
complete  written  information  reflecting 
tbe  identity,  price,  and  number  of  sbares 
of  eacb  of  Uie  component  stocks 
included  in  tbe  transaction.  Finally, 
proposed  Rule  9(b)  provides  tbat  tbe 
additional  information  must  be 
Aimisbed  as  soon  as  practicable 
fioUowing  tbe  request,  but  In  any  event 
witbin  five  business  days  of  tbe  request, 
or  if  tbe  transaction  was  more  than 
thirty  days  prior  to  tbe  request,  witbin 
fifteen  business  days. 

m.  DiflciMBion 

A.  Introduction 

After  careful  review,  tbe  Commission 
believes  tbat  tbe  CHX's  market  basket 
proposal  is  reasonably  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  promote  just  and 
equitable  principles  of  trade,  and.  in 
general,  protect  investors  and  tbe  public 
interest.  For  tbese  reasons  and  for  tbe 
additional  reasons  set  fortb  below,  tbe 
Commission  finds  tbat  approval  of  tbe 
Excbange's  proposed  rule  change 
relating  to  tbe  trading  of  market  basket 
contracts  is  consistent  witb  tbe 
requirements  of  tbe  Act  and  tbe  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  in 
general,  and  tbe  requirements  of  section 
6(b)(5)  M  of  tbe  Act  and  the  rules  and 
regulations  tbereimder,  in  particular. 

B.  Benefits  of  Market  Baskets 

For  many  years,  tbe  Commission  has 
been  supportive  of  the  exchanges' 
initiatives  conceming  tbe  development 
of  market  basket  fedUties.''  Tbe 


Division  of  Market  Regulation's  Report 
on  Tbe  Ortober  1987  Market  Break 
("Staff  Report"),  and  an  NYSE- 
commissioned  study  entitled  An 
Overview  of  Program  Trading  and  Its 
Impact  on  Current  Market  Practices 
("Katzenbach  Report"),  recommended, 
among  other  things,  tbe  listing  and 
trading  of  a  basket  of  stocks  on  an 
exchange  as  a  means  to  enhance  market 
efficiency  and,  possibly,  the  market's 
ability  to  absorb  institutional  portfolio 
trading.** 

Tbe  Commission  believes  tbat  tbe 
CXM  Basket  will  provide  investors  witb 
a  cost  efficient  means  to  make 
investment  decisions  based  on  tbe 
direction  of  standardized  measures  of 
stock  market  segments  and  the  stock 
market  as  a  whole,  and  may  provide 
stock  market  participants  several 
advantages  over  existing  methods  of 
effecting  program  trades  of  stocks  and 
transactions  in  portfolios  of  securities. 
For  the  reasons  discussed  below,  the 
Commission  finds  tbat  tbe  market 
structure  proposed  by  tbe  CHX 
reasonably  is  designed  to  promote  just 
and  equitable  principles  of  trade  and 
fair  and  orderly  markets.  Furthermore, 
tbe  Commission  believes  tbat  market 
basket  trading  will  not  lead  unduly 
toward  a  more  fragmented  and  volatile 
market,  and  that  the  CHX  proposal  to 
trade  market  baskets  is  consistent  with 
tbe  development  of  an  open  and 
competitive  national  market  system. 

C  Price  Dissemination  and  Reporting 

The  CHX  proposes  to  disseminate 
basket  last  sale  information  and 
quotations  through  Network  B  and  to 
require  that  the  DPM  disseminate  quotes 
through  CQS,  thereby  ensuring  that  all 
market  participants  will  have  ready 
access  to  market  basket  transaction 
reports  and  quotations.  Rule  llAa3-l 
under  tbe  Act  (the  "Tape  Rule")  »• 
requires  that  every  national  securities 
exchange  file  a  reporting  plan  tbat 
would  govern  transaction  reporting  of 
certain  securities  traded  on  that 
exchange.  Among  other  things,  tbe  Tape 
Rule  precludes  an  exdiange  from 
dissemiiuting  transaction  reports  except 
pursuant  to  that  plan.  Tbe  CHX,  along 
with  tbe  other  national  securities 
exchanges,  has  filed  a  plan  ("CFA 
Plan")  with  tbe  Commission  piumiant  to 


MIS  VS.C.  TaiRtXs)  Uaaa). 

*^  Hw  CifMnnitiikwi  BMipprovwi  propoMd  ium 
cbaagM  ior  ifa*  New  Y(xk  Stock  Kw4f»>i>,  Ibc.  and 
far  tb*  Chicago  Botfd  OpdoB  &u:faante  which 
provld*  far  tbw  tmding  of  mariwl  bMk«ti  OB  dMir 
floor*.  Sm  SecuritiM  Rxrhmgw  Ad  Brtim  No*. 
27383  (Octoter  28.  IM^  M  PR  488M  (Oc*ofa»  31. 
tM9)  {tfim  trpnrrti^  PUo  Na  SR-NYSB-ae-Oa) 
and  27383  (Octobar  28. 1989).  54  FR  43848  (October 


31, 1989)  (ordar  approving  Fila  No.  SR-CBOE-sa- 
20). 

wDlvMoa  ol  Markot  Ragnlatioa.  Ttw  Octobar 
1987  Maikal  Baaak  (Fatoravy  1988).  Saa  alao 
Sacvrltlaa  and  Eschanfo  CaauniaaloB 
Raconunandatiaaa  Ra^rding  tfaa  Octobar  19S7 
Markat  Braak  cootainad  In  Taatimooy  of  David  S. 
Rudar.  Oiairman.  SEC  Before  the  U.S.  Senate 
Committaa  on  BanlUng.  Houstng,  and  Urban  AStlr*. 
on  February  3, 1988. 

»17  CFR  240.1  lAa3-l  (1991). 


which  tbe  Exchange  disseminates 
transaction  reports  In  re(>arted 
securities.  Tbe  CTA  Plan,  however,  does 
not  contemplate  or  permit  reporting  in 
baskets.  Witb  respect  to  tbe  'Tape  Rule, 
the  Exchange  has  requested,  among 
other  things,  that  the  Commission 
provide  a  limited  exemption  from  tbe 
transaction  reporting  plan  requirement, 
provided  that  tbe  Exchange  collects  and 
disseminates  transaction  reports  as  it 
does  witb  any  other  exclusive  issue, 
thereby  ensuring  tbat  customers  have 
up-to-the-minute,  last  sale  information 
with  respect  to  the  Basket.  The 
(Commission  has  granted  this  Umited 
exemption. 3o  Tbe  Commission  believes 
tbat  transaction  reporting  in  the  Basket 
which  is  performed  identically  to 
transaction  reporting  in  CHX  exclusive 
issues  should  pro\ide  sufficient 
information  to  tbe  pubUc  concerning 
trades  in  the  Basket 

Rule  llAcl-1  under  tbe  Ad  (tbe 
"Quote  Rule")3i  requires  national 
securities  exchanges  to  disseminate 
throughout  the  trading  day  bid  and  offer 
quotations  witb  reaped  to  reported 
securities  traded  on  their  floors. 
Consistent  witb  the  Quote  Rule,  tbe 
Exchange  will  ensure  dissemination  of 
Basket  quotations  through  CQS, 
representing  the  highest  bid  price  and 
lowest  offer  price  at  which  any 
Exchange  member  is  willing  to  buy  or 
sell  that  basket  on  the  floor  throu^out 
the  trading  day.  The  Exchange  will 
disseminate  this  quotation  information 
to  vendora  in  the  same  manner  it 
disseminates  quotations  with  resped  to 
its  exclusive  listings  through  (XjS.as 
Moreover,  the  proposal  requires  DPMs 
and  RMs  to  m^^e  firm  quotes  for  market 
basket  contracts  which  is  consistent 
witb  tbe  requirement  in  Commission 
Rule  llAcl-1  that  quotations  be  firm. 

No  quotes  or  last  sale  reports  will  be 
generated  or  disseminated  for  tbe 
individual  constituent  stocks 
comprising  die  market  basket  during  the 
trading  day.  In  order  to  ensure  that  the 
Tape  Rule  and  tbe  Quote  Rule  are  not 
read  to  require  the  Exchange  to 
disseminate  transadim  reports  and 
quotations  in  tbe  securities  underlying 
Uie  CXM  Basket  at  tbe  same  time  tbat 
transactions  end  quotations  in  tbe  CiXM 
Basket  are  generated,  the  Ext±ange  has 
requested  that  the  Commission  provide 
exemptions  fr-om  those  rules  with 
re^Md  to  the  component  securities 


*aSaa  BMotptlva  RaUaf  Latter.  Ii0a  not*  42. 

>M7CFR24ailAcl-l  (1991). 

**Saa  laOar  froa  Geary*  T.  Stnoa.  Foley  * 
Lardaar.  to  Otana  Luka-Hopaon.  BrsDdi  ChleC 
Conmiaaian,  dated  September  13. 1993  ("Utter 
Requeating  Exempbani"). 
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underlying  the  Basket.ss  The 
Commission  has  provided  those 
exemptions  as  requested  by  the 
Exchange.  M 

The  Tape  Rule  also  requires  an 
exchange  to  disseminate  consolidated 
total  daily  trading  volume.  The  CHX  has 
requested  a  temporary  exemption  firom 
this  requirement."  For  the  first  six 
months  of  basket  trading,  the  CHX  will 
not  disseminate  on  a  consolidated  basis 
the  total  trading  volume  represented  by 
basket  trades.  While  the  Commission  is 
aware  of  the  limited  usefulness  of  price 
information  on  the  underlying  securities 
in  the  baskets,  it  believes  Uiat 
dissemination  of  the  share  volume  in 
the  underlying  securities  is  important 
information  and  should  be  included  in 
the  daily  consolidated  volume  for  each 
of  the  underlying  securities.  Because 
this  presents  a  number  of  technological 
difficulties  for  the  CHX,  the  CHX  has 
represented  that  it  will  attempt  to  cure 
its  technology  problems  so  that  at  the 
end  of  the  first  six  months  of  Basket 
trading,  the  Exchange  will  be  able  to 
include  end-of-day  transaction  volume 
in  each  component  stock  in  the 
consolidated  transactions  volume 
figures.  »• 

D.  Market  Structure 

The  Commission  believes  that  the 
trading  structure  for  market  basket 
contracts  is  adequate  to  provide  fair  and 
orderly  markets.^'  The  Commission 
believes  that  the  use  of  DPMs  should 
help  to  ensxire  continuous  quotations  for 
the  basket  products.  Moreover, 
supplemental  market  making  support 
for  baskets  will  be  provided  by 
potentially  numerous  market  makers, 
the  RMs.  These  market  makers  will  be 
obligated  to  make  markets,  and, 
specifically,  provide  bid  and/or  offer 
quotations  which  will  be  subject  to 
immediate  acceptance. 


"Id. 

*«Sm  Examption  RalM  lM\m.  infra  not*  42. 

M  Sm  Lattar  Raquwting  Examptioiu.  f  upra  note 
32. 

M/d.  The  CominiMlon  expects  the  CHX  to  submit 
•  propoeed  rule  change  to  the  ConunUsion  by 
March  IS.  1994.  wtiich  should  either  request  an 
additional  six  month  aataniption  from  the  eDdK>f- 
day  trade  reporting  requiramant  or  propose  a  rule 
change  which  «irould  iiaplaBiant  and^of-day 
conaoUdated  transactioo  repotting  in  the 
component  securities  underlying  the  Basket.  If  the 
Exchange  requests  an  extension  to  this  exemption, 
the  Exchange  also  must  report  to  the  Commission 
on  or  before  March  IS.  1994.  the  sutus  of  the 
Exchange's  eCIbits  in  resolving  its  technological 
difficulties  concerning  eod-of-day  reporting  and  the 
raaaoos  for  its  continued  inability  to  comply  with 
the  and-of-^lay  consolidatad  trade  reporting 
requirements. 

"The  CommiMion  notes  that  the  DPM  syatem 
ha*  been  ui«d  succeaaAiUy  oo  the  CBOE  far  Baikal 
mdiag. 


The  Commission  believes  the 
proposed  financial  requirements  for  the 
DPM  and  RMs  to  trade  market  basket 
contracts  are  appropriate.  Specifically, 
the  financial  requirement  for  the  DPM 
will  ensure  that  the  DPM  has  sufficient 
resources  to  perform  effiactively  its 
market  making  obligations. 
Additionally,  the  Commission  believes 
the  extension  of  Exchange  net  capital 
requirements  for  market  makers  ^  in 
securities  to  RMs  is  sufficient  to  ensure 
adequate  capital  to  support  the  potential 
equity  demands  on  RMs.  At  the  same 
time,  these  financial  standards  are  not 
so  high  as  to  result  in  an  inadequate 
number  of  market  basket  market  makers. 
The  Commission  believes  that  the 
Exchange  has  balanced  concerns 
regarding  liquidity  and  reauired  capital, 
and,  accordingly,  designed  standards  to 
ensure  sufficient  market  making 
resources  at  the  market  basket  trading 
post. 

In  regard  to  the  physical  location  of 
market  basket  trading,  the  Commission 
believes  that  the  Exchange's  designation 
of  a  specified,  fixed  location  of  the  CHX 
trading  floor  for  CXM  Basket  trading, 
with  adequate  space  around  that  area  to 
accommodate  a  sizable  "crowd"  and 
facilities  with  which  to  transmit  Basket 
and  futures  and  index  data  to  that 
crowd,  is  consistent  with  the  Act. 
Specifically,  the  Commission  believes 
that  these  elements  of  the  Exchange's 
proposal  should  help  to  enstire  that 
maintenance  of  fair  and  orderly  markets 
in  the  CXM  Basket,  thereby  promoting 
just  and  equitable  principles  of  trade 
consistent  with  sections  llA(a)(l)(C), 
llA(a)(2)  and  6(b)(5)  of  the  Act. 

E.  Application  of  Current  Rules  to 
Market  Basket  Contracts 

The  Commission  believes  that  the 
application  of  the  existing  Exchange 
securities  trading  rules  to  market  basket 
transactions  will  assist  in  the 
maintenance  of  a  fair  and  orderly 
mariiet  for  the  new  market  basket 
contracts.  Moreover,  the  Commission 
believes  that  the  application  of  the 
current  trading  rules  will  promote  just 
and  equitable  principles  of  trade  at  the 
market  basket  trading  post  and  protect 
investors  and  the  general  public. 

For  example,  bM:ause  the  baskets  will 
be  burst  into  component  securities  for 
clearance  and  settlement,  the 
Commission  believes  that  margin  rules 
for  ciistomers.  DPMs,  and  RMs  should 
be  based  on  current  Exchange  rules 
applicable  to  the  imderlying  stocks 
involved  in  a  market  basket  transaction. 

The  Commission  recognizes  that 
because  transactions  in  market  basket 


contracts  result  in  the  transfer  of  the 
imderlying  stocks,  certain  Exchange 
rules  designed  for  •ecuritiaa  contracts 
may  not  be  entirely  appropriate  for  the 
trading  of  market  basket  contracts.  For 
example,  the  Commission  believes  that 
prop<Med  Rule  19  regarding  basket 
trading  halts  or  suspensions 
appropriately  enhances  the  CHX's  Rules 
to  provide  for  certain  circumstances 
which  may  arise  in  the  trading  of  market 
baskets.  Specifically,  as  noted  above, 
proposed  Rule  19  allows  the  Exchange. 
to  halt  trading  in  the  Basket  when  a 
substantial  portion  of  the  component 
securities'  value  cannot  be  ascertained, 
subject  to  specific  provisions  set  forth  in 
Rule  19,  or  whenever  conditions  or 
circumstances  detrimental  to  the 
maintenance  of  a  fair  and  orderly 
market  are  present.  The  Commission 
believes  that  these  provisions  should 
help  to  ensure  that  basket  pricing  is 
linked  efficiently  to  pricing  in  the 
underlying  indexes,  futures,  and 
component  securities.  Moreover,  the 
Commission  believes  that  these 
provisions  should  help  to  ensure 
efficient  settlement  pricing  of  the 
component  securities  when  they  are 
burst  into  accounts.  Finally,  the 
Commission  believes  that  the 
Exchange's  proposal  is  consistent  with 
the  Act  with  regard  to  the  prohibition  of 
basket  trading  if  such  trading  would 
result  in  a  transaction  in  a  security 
halted  by  the  Commission  pursuant  to 
section  12(k)  of  the  Act,  and  by 
requiring  basket  trading  halts  pursuant 
to  the  Exchange's  Circuit  Breaker 
provisions.s" 

The  Commission  also  believes  that  the 
proposed  rules  regarding  customer 
protection  are  appropriate  for  market 
basket  contracts.  The  Commission 
recognizes  that,  because  of  the  size  of  a 
market  basket  contract,  it  is  unlikely 
that  small,  tmsophisticated  investors 
would  buy  them.  The  Commission 
notes,  however,  that  except  in  areas 
where  the  Commission  is  granting 
exemptive  relief,  or  approving  proposed 
rules  which  limit  the  application  of 
Exchange  Rules  designed  to  protect  the 
public,  the  Exchange  will  apply 
substantially  all  of  its  customer 
protection  rules  to  market  basket 
transactions. 

The  Commission  believes  that 
proposed  CHX  Rule  15,  which  clarifies 
the  interplay  between  stock  trading  and 
basket  trading  on  the  Exchange  is 
appropriate  to  accommodate  the  trading 
of  a  standardized  basket  such  as  the 
CXM  Basket  Specifically,  as  noted 
above,  proposed  Rule  15  provides  that 


M  Sm  Exchange  Article  XI.  Rule  3(bN2). 


>*S«e  Exchange  Aitida  DC  Role  lOA.  Trading 
Halts  Due  to  ExtiMrdlnwy  MarkM  VoUUUty. 


the  fbUowrlng  Kxchangiii  Rules  thall  not 
preclude  member  organizations  or 
spedalista  in  particular,  where  relevant, 
from  participating  in  basket  transactions 
where  transactions  in  one  or  more  of  the 
underlying  component  securities  would 
be  prohibited:  Exchange  Article  DC.  Rule 
5,  Perscmal  Selling  and  Purchasing 
Prohibited  (specialists  only);  Exchange 
Article  XXX,  Rule  9,  Dealings  in  Self-     , 
Interest  Securities;  Exchange  Article 
VUI,  Rule  20,  Trading  by  a  Member 
Corporation  in  Its  Own  or  Its  Parent 
Firm's  Securities;  Exchange  Article  EX. 
Rule  15,  Dealings  in  Stocks  on  Put,  Call. 
Straddle  or  Option;  and  Exchange 
Article  DC,  Rule  3,  Discretion  of 
Members  Prohibited  (specialists  only). 

The  Commission  believes  that  these 
proposed  exceptions  for  members  or 
specialists  participating  In  basket 
transactions  are  appropriate  measures  to 
facilitate  liquidity  in  a  market  of 
primarily  sophisticated  Investors. 
Because  the  CXM  Basket  represents  a 
correlative  hedge  to  the  MMI  stock 
futures  contract,  the  Commission 
believes  that  the  number  of  component 
securities  underlying  the  CXM  Basket  is 
sufficient  to  justify  the  limited 
preclusion  of  applicsUon  of  the 
Exchange  Rules  hsted  in  propoead  Rule 
15.  While  the  Conunission  is  concerned 
that  badcet  trading  may  provide  an 
opportunity  for  traders  to  obtain 
positions  in  the  component  securities 
that  might  otherwise  be  prohibited,  the 
Conunission  also  recognizes  that  CXM 
Basket  transactions  and  the  unwinding 
of  basket  positions  present  trading 
strategies  and  histories  which,  subject  to 
proper  Exchange  market  surveillance 
monitoring,  should  serve  to  help  ensure 
protection  of  customer  interests  and  the 
public  interest  in  general. 

While  the  Commission  is  approving 
proposed  Rule  15,  the  Commission 
expects  the  Exchange  to  undertake 
adequate  surveillance  procedttfes  to 
ensure  that  basket  trading  does  not 
create  any  opportimities  for  abuses 
which  are  prohibited  under  Exchange 
Rules,  or  the  Act  and  the  Rules 
theretmder.  Moreover,  the  Commission 
will  review  the  applicability  of  Rule  15 
as  it  may  relate  to  any  other  basket 
products  the  Exchange  may  propose  to 
trade  in  the  future.  As  not^  above,  the 
Exchange  has  represented  that  it  will 
submit  to  the  Commission  a  proposed 
rule  change  for  approval  prior  to 
initiating  trading  in  any  other  baskets  of 
securities.**)  At  that  time,  the 
Commission  would  reexamine  the 
appropriateness  of  extending  Rule  15  to 


any  other  basket  whidi  the  ExtimngH 
may  propose  to  trade. 

F.  Exemption  Requests 

The  Exchange  has  requested  that  the 
Conunission  grant  exemptions  from  or 
Interpretive  advise  regenling.  Sections  7 
and  ll(a)(lKD)  of  the  Act  and  Rules 
lOft-1,  lOb-e.  lOb-7.  lOb-8.  lOb-10, 
lOb-13,  llal-im.  11A*3-1,  llAa3-2, 
and  llacl-1  thereunder  with  respect  to 
the  trading  of  the  CXM  Basket.*^  Based 
on  the  Exchange's  representations  in  its 
Letter  Requesting  Exemptive  Relief  and 
as  discussed  more  fully  by  the 
Commission  in  its  response  to  the 
Exchange,  the  Conunission  has  provided 
the  Exchange  with  the  inteq>retive 
advice  and  exemptions  requested  with 
respect  to  those  Rules. «> 

IV.  Qmcluslon 

The  Commission  believes  that  the 
market  structure  for  trading  market 
baskets  is  consistent  with  just  and 
equitable  principles  of  trade.  MoreovCT. 
given  the  sophisticated  character  of 
stock  portfolio  trading  that  market 
besket  tradmg  is  designed  to  capture, 
the  Commission  believes  that  the 
Exchange's  chosen  market  structure  is  a 
fair  and  competitive  market  structure. 
Finally,  the  Commission's  Section  19 
authority  and  the  Rule  19b-4  process 
allow  the  Commission  and  the  Exchange 
sufficient  flexibility  to  modify  market 
basket  trading  in  light  of  actual  trading 
experience  and  any  future 
developments. 

Accordingly,  based  upon  the 
aforementioned  factors,  the  Commission 
finds  that  the  Exchange's  proposed  rule 
change  relating  to  the  trading  of  market 
baskets  is  properly  within  its 
jurisdiction  and  consistent  with  the 
requirements  of  section  6(b)(5)  of  the 
Act  and  the  rules  and  regulations 
thereunder.43 

The  Commission  finds  good  cause  for 
approving  those  portions  of  the  proposal 
that  were  amended  by  Amendment  Nos. 
1,  2  and  3  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  the 
amendments  In  the  Federal  Register. 


4«Sm  Saptmbw  Laltar.  fupra  noC»ta 


*>  Sa*  Latter  Raquestiiig  Exanptloiis,  (upro  nore 
32. 

*i  Sm  hoar  Cram  RotMrt  Colbjr.  Danitjr  Dbactor, 
Coouniariaa.  k>  Gaor^B  T.  Slman.  P^ajr  *  Ur^iar, 
datod  Oclobar  IS.  \M3  ("Exaatptiva  RaUaf  Utiar'l. 

o  Tba  Cammiation  notat  that  approval  of  tba 
proposed  rula  cbanga  U  l)aiad  upon  a 
dalamlBattoa  thai  Iha  tmta»  of  naitel  faaAat 
Hading  ira  i' wiittlMit  wtth  tha  laguti— laata  of  tfaa 
Act  U  tha  lafBM  of  lb*  iBHk 
tnciudina  tha  lodn  BuMpUai .  or  i 
ara  changad  in  any  malarial  way,  howavor,  it  woukl 
baim  aaaaij  far  tha  CHX  lo  aobBiM  a  propoaed  nila 
chausa  to  otdar  to  aflord  Ibe  pohiic  an  oppotninlty 
to  ravlaw  aad  ooaiMaKt  on  thia  propoaad 
modiflcatloa  and  lor  tha  CoauaiMion  to  lavlaw  iia 
prtor  datarmtnatlon 


The  original  filing  was  the  subject  of  a 
30-day  notice  period  and  the 
amendments  made  only  minimal 
changes  to  the  proposal  as  noticed.  In  * 
addition,  accelerated  approval  is 
necessary  because  market  basket  trading 
is  scheduled  to  begin  on  October  15. 
1993.  Because  of  the  Commission's  view 
of  the  benefits  that  may  result  from  the 
trading  of  the  CXM  mariiet  basketo,  the 
Commission  believes  a  good  cause 
finding  is  justified. 

V.  Solicitation  of  ConimeBte 

Interested  persons  are  invited  to 
subject  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Parsons  making  written  submisnons 
should  file  six  copies  then»of  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  nile  ciiange  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW.. 
Washington.  DC,  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submission 
should  refer  to  file  number  SR-CHX- 
93-18,  and  should  be  submitted  by 
November  12. 1993. 

ft  is  Therefore  Ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,*«  that  the 
proposed  rule  change  (SR-CHX-93-18) 
is  approved. 

For  the  Comminion,  by  the  Divition  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margaral  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  93-26004  Filed  10-21-93;  •;4&  ami 


MIS  U.S.C  78a(b)(2)  (tsei^ 
«*t7  U.S.C  laaso-afaKis)  ttssi). 
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[fMMM  Na  34-33060;  iMwTMtlonal  SeriM 
niliMi  Mo.  8>1;  File  Mo.  8B-NA80-a3- 
56] 

Self  Regulatocy  Organlxatlone; 
National  Aaaodatton  of  SecurHlaa 
Deaiora,  Inc.  Notloa  of  HIIng  and  Order 
QraiUing  Acceleratad  Tempofary 
Approval  of  Propoead  Rule  Change 
Relating  to  the  Quotation  Unkaga  With 
the  London  Stock  Exchange. 

October  15, 1993. 

Piinuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
October  12. 1993.  the  National 
Association  of  Senmties  Dealers.  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Conunission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  SELF-REGULATORY 
ORGANIZATION'S  STATEMENT  OF 
THE  TERMS  OF  SUBSTANCE  OF  THE 
PROPOSED  RULE  CHANGE 

On  October  2, 1987.  the  Commission 
issued  an  order  approving  operation  of 
a  market  information  linkage  between 
the  NASD  and  the  London  Stock 
Exchange  ("LSE")  (formerly,  the 
International  Stock  Exchange  of  the 
United  Kingdom  and  the  Republic  of 
Ireland)  for  a  pilot  term  of  two  years.' 
This  experimental  linkage  is  designed  to 
provide  an  interchange  of  quotation 
information  ("linkage  information")  on 
about  740  securities  ("linkage 
securities");  of  that  total,  eech 
marketplace  has  designated 
approximately  half  as  its  "pilot  group" 
of  linkage  secujities.  NASD  and  LSE 
members  that  function  as  market  makers 
in  one  or  more  of  a  subset  of  linkage 
securities  that  are  quoted  in  both  the 
Nasdaq  and  LSE  dealer  systems 
("common  issues")  are  authorized  to 
access  linkage  information  without 
paying  a  separate  charge  to  receive  it. 
Operation  of  the  linkage  in  this  fashion 
comports  with  the  terms  of  the 
Commission's  October  1987  Order.  Meet 
recently,  the  Commission  authorized  an 
extension  of  this  pilot  linkage  through 
November  5, 1993,  by  approving  File 
No.  SR-NASO-93-27.> 

Purtuant  to  section  19(b)(1)  of  the  Act 
and  Rule  19b-^  thereunder,  the  NASD 
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submits  this  propoeed  rule  change  to 
obtain  Commission  approval  of  the 
NASD/LSE  pilot  linkage  through  May  5. 
1994. 

n.  Self-Regulatory  Orgeiiization'a 
Statement  of  the  Purpoee  of,  and 
SUtutory  Baeaa  Car,  the  Propoeed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
propoeed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organixation'8 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  rule  filing  is  to 
obtain  an  Laterim  extension  of  die 
Commission's  temporary  approval  of  the 
NASD/LSE  linkage  through  May  5. 
1994.  Absent  an  extension, 
authorization  for  the  linkage  will  expire 
as  of  November  5, 1993. 

During  the  proposed  extension,  the 
NASD  and  LSE  will  continue  to 
consider  possible  options  regarding  the 
linkage's  future  structure  and 
operational  capabilities  in  relation  to 
the  needs  of  the  international 
investment  community.  These 
discussions  may  leed  to  a  substantive 
enhancement  of  the  linkage,  the  pursuit 
of  another  joint  initiative,  or  a  decision 
to  act  independently  in  developing 
international  systems  that  are 
responsive  to  the  business  needs  of  the 
sponsors  constituencies.  Any  decision 
to  enhance  the  linkage  or  to  develop 
jointly  an  alternative  system  will  entail 
another  Rule  19h-4  filing  that  will 
afford  the  Commission  (and  other 
interested  parties)  an  opportunity  to 
focus  on  the  relevant  policy  and 
regulatory  issues.  Meanwhile, 
continuation  of  the  pilot  linkage,  as 
propoeed,  would  be  supportive  of  the 
NASD's  and  LSE's  efforts  to  define 
systems  capable  of  accommodating 
croes-border  trading  more  efficiently. 

The  NASD  submits  that  the  statutory 
bases  for  the  NASD/LSE  pilot  linkage 
and  the  requested  extension  thereof  are 
contained  in  aections  llA(a)(l)(B)  and 
(Q.  15A(b)(6).  and  17A(a)(l)  of  the  Act. 
Subeections  (B)  and  (C)  of  section 
llA(a)(l)  set  forth  the  Congreeaional 
goals  of  achieving  more  efficient  and 
effactive  market  operations,  the 
availability  of  information  with  respect 


to  quotations  for  securities  and  the 
execution  of  investor  orders  in  the  best 
market  through  the  application  of  new 
data  processing  and  communications 
techniques.  Section  15A(b)(6)  requires, 
inter  alia,  that  the  rules  of  the  NASD  be 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  cleering,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market. 
Section  17A(a)(l)  set  forth  the 
Congressional  goal  of  linking  all 
clearance  and  settlement  facilities  and 
reducing  costs  involved  in  the  clearance 
and  settlement  process  through  new 
data  processing  and  communications 
techniques.  The  NASD  beUeves  that  the 
requested  extension  of  the  linkage's 
pilot  operation  is  fully  consistent  with 
the  poucy  goels  articiilated  in  the 
foregoing  statutory  provisions  and  with 
the  Commission's  efforts  to  advance  the 
process  of  internationalization  of 
securities  markets. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

In  its  original  release  aimoimdng 
interim  approval  of  the  NASD/LSE  pilot 
linkage,  tne  Commission  referenced 
certain  competitive  concerns  raised  by 
Instinet  Corporation  ("Instinet") 
through  counsel*  In  response,  the 
NASD,  after  consultation  with  the  LSE, 
mede  a  good  foith  effort  to  address  thoee 
concerns  by  narrowing  the  universe  of 
firms  and  terminals  permitted  access  to 
linkage  information  at  no  cost.  Those 
changes  were  reflected  in  File  No.  SR- 
NASD-87-20.  which  the  Commission 
approved  by  issuing  the  October  1987 
Order.  Further,  in  File  No.  SR-NASD- 
89-^4  (which  resulted  in  extension  of 
the  linkage's  authorization  until 
December  1, 1990),  the  NASD  submitted 
statistical  and  coet  information  relative 
to  its  participation  in  the  pilot  project 
In  the  event  that  the  NASD  and  LSE 
determine  to  seek  permanent  approval 
of,  or  materially  enhance  the  linkage, 
every  effort  wiU  be  made  to  supply  the 
Commission  with  the  empirical  data 
needed  for  its  deliberations  on  the 
corresponding  Rule  19b-«  filliig. 

With  respect  to  the  instant  fiung,  the 
NASD  believes  that  the  proposed 
extension  of  the  pilot  linkaae  will  not 
creete  any  competitive  burden  vis-d-vis 
Instinet  or  any  other  vendor  of  securities 
maiicet  information.  Moreover,  Instinet 
and  other  interested  parties  will  have 
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Federal  Ragiiter  /  Vol.  58.  No.  203  /  Friday.  October  22.  1993  /  Notices 


54617 


ample  opportunity  to  comment  on  any 
subsequent  Rule  10b— 4  filing  involving 
permanent  approval  or  substantive 
enhancement  of  the  linkage.  Finally, 
during  the  requested  extension,  the 
sponsoring  markets  will  not  use  linkage 
information  for  pxuposes  of  operating  of 
an  intermarket,  automated  execution 
system. 

C.  Self-Regulatory  (ionization's 
Statement  on  Conunents  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  EffBCtirmass  of  the 
Proposed  Role  Change  and  Timing  for 
Commission  Action 

The  NASD  reimests  that  the 
Commission  find  good  cause  for 
approving  this  proposed  rule  change 
prior  to  the  30th  day  following 
publication  of  notice  of  the  filing  in  the 
Federal  Registv,  and,  in  any  event,  by 
November  5, 1993.  the  expiration  of  the 
linkage's  present  authorization.  The 
NASD  beUeves  that  the  requested 
extension  of  the  pilot  period  is  fully 
consistent  with  tne  statutory  provisions 
and  policy  goals  referenced  in  Section 
in  of  this  Rule  19b-4  filing.  Moreover, 
the  additional  time  will  enable  the 
sponsoring  markets  to  consider  various 
options  and  determine  the  futxire  course 
of  this  experimental  project.  Those 
deliberations  will  focus  on  evaluating 
fisasible  enhancements  to  the  linkage  as 
well  as  alternative  projects  intended  to 
advance  the  internationalization  of 
securities  markets  through  more 
efficient  computerized  systems.  Under 
these  dnnimstances,  it  would  be 
counterproductive  to  allow  the  NASD/ 
LSE  linkage  to  cease  operation. 
Accordingly,  the  NASD  believes  that 
good  cause  exists  to  accelerate  the 
effsctiveness  of  this  rule  change  to  a 
date  no  later  than  November  5, 1993. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in 
p«rticular,  the  requirements  of  sections 
llA(a)(l)(B)  and  (C),  15A(b)(6),  and 
17A(a)(l)  and  the  rules  and  regulations 
thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publication  of  notice  of  filing  thereof. 
The  Commission  believes  that 
accelerated  approval  wdll  avoid  an 
unnecessary  interruption  of  the  pilot 
linkage  while  allow^  the  NASD  and 
LSE  to  consider  fiaasible  options  for 
enhancing  the  linkage  or  defining  other 


automation  initiatives  to  fscilitate  the 
efficient  handling  of  international  order 
flow.  Accordingly,  the  Commission 
believes  the  NASD/LSE  linkage  should 
not  be  terminated  while  these  efforts  are 
ongoing. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  maidng  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  SR-NASD-93-55  should  be  • 
submitted  by  November  12, 1993. 

It  is  therefore  ordered,  pursxiant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  nile  change  be,  and  hereby  is, 
temporarily  approved  thereby  extending 
the  NASD/LSE  linkage  until  May  5, 
1994. 

For  the  Ccmimistion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarlaad, 
Deputy  Secretary. 

(FR  Doc  93-26037  Filed  10-21-93;  8:45  am] 
MUMQCOOC  SSIft-OI-M 


[nslsaas  Na  84-33061;  mtemttonl  Seriee 
Releaae  No.  582;  FHe  Na  SR-NASO-83- 
571 

8elf-Reguletory  OrganizatiorM; 
National  AaaociaUon  of  Saeuritlee 
Dealer*,  Inc.;  Rling  and  Order  Granting 
Accelerated  Temporary  Approval  of 
Propoeed  Rule  Change  Relating  to  the 
Informetlonal  Unkage  With  the  Stock 
Exchange  of  Singapore  Ltd. 

October  15, 1093. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,* 
("Act"),  notice  is  hereby  given  that  on 
October  12. 1993.  the  National 


Association  of  Securities  Dealers,  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  Iwlow,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  ot  Substance  of 
the  Proposed  Rule  Change 

The  NASD  hereby  files,  pursuant  to 
section  19(b)(1)  of  the  Act  and  Rule 
19b-4  thereunder,  for  Commission 
authorization  to  extend  the  operation  of 
its  Pilot  Program  with  the  Stock 
Exchange  of  Singapore  Limited  ("SES") 
for  six  months.  The  Pilot  Program 
currently  consists  of  an  interchange  of 
closing  price  and  volume  data  on  up  to 
35  Nasdaq  securities  that  are  also  traded 
through  the  SES's  facilities.  With  the 
thirteen  hour  time  difference  (twelve 
hours  during  EDT),  the  trading  hours  of 
the  SES  and  NASD  markets  do  not 
overlap.  The  end-of-day  information 
being  exchanged  under  the  Pilot 
Program  may  assist  in  the  establishment 
of  opening  prices  the  following  business 
day.  The  Pilot  Program  currently 
involves  no  automated  order  routing  or 
execution  capabilities,  and  no  such 
capability  will  be  established  during  the 
proposed  extension. 

The  Commission  originally 
authorized  operation  of  the  NASD-SES 
Pilot  Program  for  a  two-year  term » that 
was  extended  most  recently  through 
November  12, 1993.3  Commission 
approval  of  the  instant  filing  would 
permit  continuation  of  this  Pilot 
Program  through  May  12, 1994.  During 
this  interval,  no  more  than  35  Nasdaq 
issues  will  be  included  in  this  Pilot 
Program.  That  figure  corresponds  to  the 
number  originally  authorized  at  the 
inception  of  the  Pilot  Program  in  1988. 
As  noted  in  the  last  filing  on  this  matter 
(File  No.  SR-NASD-93-28).  the  SES 
information  being  transmitted  to  the 
NASD  reflects  the  SES's  use  of  an  order- 
driven  trading  system  (known  as  the 
"CLOB"). 

n.  Self-Regulatory  Organizatioo't 
Statemmit  of  the  Pnipoee  of,  and 
Statutory  Baaia  for,  the  Propoeed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
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comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B).  and  (C)  below,  of  the 
most  signiRcant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  NASD-SES  Pilot  Program 
commenced  operation  with  the 
Commissipn's  approval  of  File  No.  SR- 
NASD-87-40  on  March  14, 1988.  The 
principal  features  of  this  Program  were 
fully  described  in  Section  1  of  that  Form 
19b--4,  which  description  is  hereby 
incorporated  by  reference.* 

The  current  authorization  of  the 
NASD-SES  Pilot  Program  will  expire  on 
November  12. 1993.  The  NASD,  on  its 
own  as  well  as  the  SES's  behalf,  hereby 
requests  that  the  Commission  approve  a 
further  extension  of  the  Pilot  Program 
for  six  months,  expiring  on  May  12. 
1994. 

During  the  proposed  extension,  each 
market  will  transmit  to  the  other  static 
price/volume  information  compiled  at 
the  end  of  each  trading  day  on 
approximately  35  Nasdaq  securities 
which  are  also  traded  on  the  SES.  The 
NASD  will  transmit  for  each  Pilot 
security  the  closing  inside  quotes, 
cumulative  volume,  last  sale  price  and 
the  closing  quote  of  every  Nasdaq 
market  maker  in  each  of  the  Pilot 
securities  (collectively  referred  to  as 
"NASD  information").  In  recognition  of 
the  SES's  use  of  the  order-driven  CLOB 
system,  the  SES  will  transmit  the 
following  data  elements  for  each  Pilot 
security:  Closing  price  (i.e..  the  price  of 
the  final  transaction  in  the  CLOB  on  that 
business  day),  the  highest  and  lowest 
prices  at  which  transactions  were 
effected,  and  the  aggregate  volume 
(collectively  referred  to  as  "SES 
information").*  Because  all  trading  of 
Nasdaq  securities  also  traded  on  the  SES 
occurs  in  the  CLOB,  the  price 
information  sent  to  the  NASD  will 
reflect  the  prices  of  actual  trades 
consummated  by  the  automated 
matching  of  buy  and  sell  orders  resident 
in  the  CLOB  system. 

The  CLOB  is  a  fully  automated 
trading  system  that  was  instituted  by  the 
SES  in  1989.  Prior  to  that  time,  the  SES 


«  S«e  alto  SacuritlM  Bwhmga  Act  RalaaM  No. 
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employed  a  quote-driven,  market  maker 
system  similar  to  the  Nasdaq  System. 
Orders  to  buy  and  sell  securities  are 
entered  into  the  CLOB  through  some 
1.800  trading  terminals  on  the  premises 
of  26  SES  member  firms.  The  CLOB 
provides  an  electronic  limit  order  file 
with  open  orders  ranked  by  price  and 
time  in  each  security.  When  the  terms 
of  two  orders  match,  the  CLCB 
generates  an  automated  execution 
accompanied  by  confirmations  back  to 
the  originating  brokers. 

As  noted  in  File  No.  SR-NASD-93- 
28.  the  SES  intends  to  incorporate  the 
Nasdaq  pilot  stocks  into  "CLOB 
International."  The  latter  is  a  separate 
section  of  the  SES  market  system  for  the 
trading  of  foreign  issues  that  are  not 
hsted  on  the  SES.  These  securities  trade 
through  the  CLOB  in  the  same  manner 
as  SES-listed  securities.  CLOB 
International  currently  includes  the 
stocks  of  Malaysian,  Hong  Kong,  and 
Philippine  issuere.  The  SES  regards 
inclusion  of  the  Nasdaq  pilot  stocks  in 
CLOB  International  as  a  logical  step  in 
the  progression  of  the  Pilot  Program. 
FurUier.  the  SES  believes  that  this  step 
could  stimulate  greater  trading  interest 
in  Nasdaq  securities  among  Singapore 
investors.  Accordingly,  both  the  NASD 
and  the  SES  desire  to  continue  the  Pilot 
Program. 

The  incorporation  of  Nasdaq 
securities  into  CLOB  International  will 
not  alter  the  basic  operation  of  the  Pilot 
Program,  namely,  the  interchange  of 
static,  end-of-day  information  on  the 
Pilot  securities.  SES  information  will 
continue  to  be  offered  only  to 
subscriben  of  Nasdaq  Level  2/3 
services.^  Similarly.  NASD  information 
transmitted  to  Singapore  will  be 
available  only  on  the  terminals  used  by 
SES  members  to  access  the  exchange's 
CLOB  system.  The  original  linkage 
agreement  between  the  NASD  and  the 
SES  will  remain  in  effect  for  the  term  of 
the  extended  Pilot  Program.  That 
agreement,  which  provides  for  the 
sharing  of  regulatory  information  as 
needed,  is  believed  adequate  given  the 
limited  nature  and  Umited  scope  of  the 
Pilot  Program. 

Finally,  the  NASD  acknowledges  that 
any  further  enhancement  to  the  Pilot 
Program,  including  the  introduction  of 
automated  order  routing  and  execution 
facilities,  would  require  concurrent 
authorizations  from  the  Commission 
and  the  Monetary  Authority  of 
Singapore.  No  such  enhancement  is 
planned  for  implementation  during  the 
requested  extension. 
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Naidaq  Workstation  device. 


The  NASD  beUeves  that  sections 
llA(aMl)(B)  and  (C).  15Aa))(6),  and 
17A{a)(l)  of  the  Act  provide  the 
statutory  basis  for  this  proposed  rule 
change.  Subsections  (B)  and  (C)  of 
section  llA(a)(l)  set  forth  the 
Congressional  goals  of  achieving  more 
efficient  and  effective  maricet 
operations,  the  availability  of 
information  with  respect  to  quotations 
for  securities  and  the  execution  of 
investor  orders  in  the  best  market 
through  the  application  of  new  data 
processing  and  communications 
techniques.  Section  15A(b)(6)  requires, 
inter  alia,  that  the  rules  of  the  NASD  be 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market.  Finally,  section  17A(a)(l) 
reflects  the  Congressional  goals  of 
linking  all  clearance  and  settlement 
facilities  and  reducing  costs  involved  in 
the  clearance  and  settlement  process 
through  new  data  processing  and 
communications  techniques.  The  NASD 
submits  the  extension  of  the  Pilot 
Program  will  further  these  ends  by 
providing  the  cooperative  regulatory 
environment  and  operating  experience 
needed  for  advancement  of  these  goals 
in  the  context  of  internationalization  of 
securities  markets. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  extended  Pilot  Program  will 
permit  the  continued  exchange  of  static 
market  data  on  a  limited  group  of 
Nasdaq  securities  between  the  NASD 
and  the  SES  on  a  nonexclusive  basis. 
The  costs  of  supporting  the  Pilot 
Program  are  nominal,  and  the 
sponsoring  markets  absorb  their 
respective  costs.  The  market 
information  being  exchanged  by  the 
NASD  and  SES  under  the  Pilot  Program 
is  deemed  to  constitute  an  exchange  of 
equivalent  value.  Hence,  no  additional 
fee  is  paid  by  NASD  and  SES  member 
firms  for  receipt  of  the  static  data  being 
provided  on  Pilot  securities. 

The  NASD  submits  that  neither  the 
structure  nor  operations  of  the  present 
Pilot  Program  poses  any  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  NASD  did  not  solicit  or  receive 
written  comments  on  this  rule  proposal. 
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in.  Date  td  EffBctivenaas  of  the 
Proposed  Rule  Qienge  end  Timing  for 
ConuniMion  Action 

The  NASD  requests  that  the 
Commission  find,  pursuant  to  section 
19(b)(2)  of  the  Act,  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  alter  the  data  of 
publishing  notice  of  the  filing,  and  in 
any  event,  by  November  12, 1993.  The 
NASD  believes  that  accelerated 
approval  is  appropriate  for  the  following 
reasons:  (1)  The  experimental  character 
of  the  Pilot  Program  and  the  need  to 
maintain  continuity  in  its  operation;  (2) 
the  limited  nature  of  the  Pilot  Program, 
both  in  terms  of  the  number  of  Pilot 
securities  and  the  amount  of  market 
information  being  exchanged;  and  (3) 
the  limited  utility  of  end-of-day,  static 
information  to  the  NASD  and  SES 
member  firms  capable  of  accessing, 
respectively,  SES  and  NASD 
information.  Moreover,  during  the 
period  of  the  proposed  extension,  the 
sponsoring  markets  remain  committed 
to  exchange  regulatory  information 
whenever  the  need  arises.  Finally,  if 
accelerated  approval  is  not  granted,  the 
sponsors  will  be  obliged  to  terminate 
this  experimental  program  before  its 
potential  benefits  can  be  realized  in 
relation  to  the  globalization  of  securities 
markets. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  the  NASD  and,  in 
particular,  the  requirements  of  sections 
llA{a)(l)(B)  and  (C),  15A(b)(6), 
17A(a)(l)  and  the  rules  and  regulations 
thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publishing  of  notice  of  filing  thereof. 
The  Commission  believes  that 
accelerated  approval  is  appropriate  to 
maintain  continuity  in  the  Pilot  Program 
and  to  allow  the  sponsors  to  continue  to 
assess  the  impact  of  the  trading  of  these 
securities  in  the  international  section  of 
the  SES's  order-driven  market  system. 
Further,  the  Pilot  Program  is  of  a  limited 
nature.  Accordingly,  the  Commission 
believes  that  the  Pilot  Program  should 
not  be  terminated  under  these 
ciromistances. 

IV.  Solicitation  of  Commenti 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 


Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD. 

All  submissions  should  refer  to  file 
number  SR-NASD-93-57  and  should  be 
submitted  by  November  12, 1993. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2]  of  the  Act.  that  the 
proposed  rule  change  be.  and  hereby  is, 
temporarily  approved  thereby  extending 
the  NASD-SES  Pilot  Program  until  May 
12, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margarat  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc  93-26036  Filed  10-21-93:  8:45  am] 
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[Relaasa  No.  34-33063;  File  No.  SR-PHLX- 
03-18] 

S«>f-Regulatory  Organizations;  Filing 
of  Propoaad  Rule  Change  by  tha 
Phlladalphla  Stock  Exchanga,  Inc., 
Relating  to  tha  Listing  of  2^^  Point 
Strlka  Prica  Intarvals  for  Equity 
Optiona  With  Strika  Pricaa  Balow  $35 

October  18. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  noUce  is 
hereby  given  that  on  June  7. 1993.  the 
Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Sec"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.!  The  Commission  is 
publishing  this  notice  to  solicit 


»17  CFR  200.30-3(a)(12)  (1992). 

1  The  PHLX  clarified  iu  proposal  by  indicating 
that  the  proposed  strike  price  interval  of  $5.00  or 
greater  will  apply  to  stock  options  with  strike  prices 
between  $35.00  and  $200.00.  See  Letter  from  Edith 
Hallahan.  Special  Counsel.  Regulatory  Services, 
PHLX.  10  Richard  Zack  Branch  Chief.  Options 
Regulations.  Division  of  market  Regulabon 
T'DlvisioD").  canmission,  dated  August  4. 1993 
("August  4  Letter"). 


comments  on  the  proposed  ru'.e  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Currently,  the  PHLX's  rules  allow  the 
Exchange  to  list  strike  price  intervals  of 
$2.50  for  equity  options  with  strike 
prices  of  $25.00  or  less,  and  intervals  of 
$5.00  for  stocks  with  strike  prices  over 
$25.00  and  up  to  $200.00.2  The  PHLX 
proposes  to  amend  Exchange  Rule  1012, 
"Series  of  Options  Open  for  Trading," 
by  adding  Commentary  .04,  which  will 
allow  the  Exchange  to  list  strike  price 
intervals  of  $2.50  or  greater  for 
individual  stock  options  with  strike 
prices  of  less  than  $35.00,  and  intervals 
of  $5.00  or  greater  for  individual  stock 
options  with  strike  prices  of  $35.00  but 
less  than  $200.00.3 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  PHLX,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  changed.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Currently,  the  PHLX's  rules  allow  the 
Exchange  to  list  strike  price  intervals  of 
$2.50  for  equity  options  with  strike 
prices  of  $25.00  or  less,  and  intervals  of 
$5.00  for  stocks  with  strike  prices  over 
$25.00  and  up  to  $200.00.  The  PHLX 
proposes  to  amend  Exchange  Rule  1012, 
"Series  of  Options  Open  for  Trading,"  to 
allow  the  Exchange  to  list  strike  price 
intervals  of  $2.50  or  greater  for 
individual  stock  options  with  strike 
prices  of  less  than  $35.00  and  intervals 
of  $5.00  or  greater  where  the  strike  price 


>  See  Securities  Exchange  Act  Release  No.  21985 
(April  25.  1965).  50  FR  18595  (order  approving  File 
Nos.  SR-f  HLX-85-g  and  SR-PSE-85-9).  See  also 
Securities  Exchange  Act  Release  No.  21929  (April 
10,  1985).  50  FR  15258  (order  approving  File  Nos. 
SR-CBO&-85-1  and  SR-Amax-85-6). 

>  See  August  4  Letter,  supra  note  1. 
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is  $35.00  but  less  than  $200.00.  The 
PHLX  explains  that  the  listing  of  $2.50 
strikes  for  equity  options  trading 
between  $25.00  and  $35.00  would  add 
two  strike  prices,  27Vt  and  32V*i,  in 
affected  issues. 

Specifically,  the  PHLX  states  that  56 
PHLX  equity  options  would  be  affected 
by  the  proposal  and  that  if  two 
additional  strikes  prices  were  listed  in 
all  of  these  issues,  a  total  of  896  new 
strike  prices  would  be  added,  including 
both  puts  and  calls  on  all  four  listed 
expiration  months.  The  Exchange  notes 
that  there  are  two  remaining  Options 
Price  Reporting  Authority  ("OPRA") 
strike  price  format  codes.  "Y"  and  "Z," 
not  yet  in  use  for  equity  options,  which 
could  be  used  to  denote  the  ny^  and 
"il^h.  Strike  prices. 

The  Exchange  believes  that  the 
addition  of  two  new  2  Vj  strike  prices 
will  stimulate  customer  interest  by 
creating  greater  trading  opportunity  and 
flexibihty.  For  example,  2Vj  point 
strikes  will  provide  customers  with  the 
ability  to  more  closely  tailor  investment 
strategies  to  the  precise  movement  of 
the  underlying  security.  An  increase  in 
customer  interest  will,  in  turn,  enhance 
the  depth  and  liquidity  of  the  markets 
in  the  affected  equity  options. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6  of  the  Act.  in  general,  and,  in 
particular  with  section  6(b)(5),  in  that  it 
is  designed  to  promote  just  and 
equitable  principles  of  trade  as  well  as 
to  protect  investors  and  the  public 
interest,  by  increasing  trading 
opportunities  which  should,  in  turn, 
increase  the  depth  and  liquidity  of  the 
marketplace. 

[B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  vtrill  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  either 
received  or  requested. 

m.  Date  of  EfiRsctiTanew  of  the 
Propoaed  Rule  Change  and  Timing  for 
Commisaion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Regiatar  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  sudi  data  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  at  (ii) 
as  to  which  the  self-regulatory 


organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  bistitute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Commanta 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  ^W., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW.. 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
November  12. 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariaod. 
Deputy  Secretary. 

[FR  Doc  93-26054  Filed  10-21-03;  8:45  am] 
BNXMO  OOOC  SOIO-ei-M 


[Ralaaaa  Na  34-33054;  Flla  Na  SR-MCC- 
93-3] 

Self*Regulatory  Organlzatlona; 
Midweat  Cteoring  Corp.;  Order 
Approving  ■  Proposed  Rule  Change 
Relating  to  ttM  Processing  of  Basket 
Trades 

October  15, 1993. 

Chi  August  18. 1993.  Midwest 
Clearing  Corporation  ("MCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  under 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  >  a 
proposed  rule  change  (File  No.  SR- 
MCC-93-3)  relating  to  the  processing  of 


basket  trades.*  The  Commission 
published  notice  of  this  proposal  in  the 
Federal  Register  on  September  7. 1993.' 
MCC  filed  technical  amendments  to  its 
proposal  on  September  20, 1993,«  and 
on  October  12, 1993,"  that  did  not 
require  republication  of  notice.  No 
public  comments  have  been  received. 
For  the  reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

L  Description 

MCC  is  amending  its  rules  to  enable 
it  to  process  basket  trades."  Specifically. 
MCC  will  process  trades  in  a  new  basket 
product,  the  Chicago  Basket  ("CXM"). 
which  will  be  traded  on  the  Chicago 
Stock  Exchange  ("CHX").  The  CXM  wiU 
be  comprised  of  twenty-five  shares  of 
each  of  the  stocks  included  in  the 
Chicago  Mercantile  Exchange's  ("Merc") 
new  stock  index  futures  contract.'  the 
MMI.  The  CXM  will  offer  a  highly 
correlative  hedge  to  the  MMI.« 

MCC  will  accept  locked-in  basket 
trade  data  (i.e..  compared  trade  data) 
from  an  exchange  or  other  market  place 
SRO  on  the  day  of  the  trade  ("T  •).»  For 


>  19  U.S.C  78«(bMl)  (198a). 


a  Simultanaouj  with  the  (ubmission  of  ii  airraot 
propoMl,  MCC  withdraw  •  praviou*  proposed  rule 
dimgt.  File  No.  SR-MCC-QZ-IO.  relating  to  the 
procauing  of  basket  trades.  Notice  of  Pile  No.  SR- 
MCC-e2-10  had  been  published  on  February  22, 
1993.  Securitias  Exchange  Act  Release  No.  3iasa 
(February  16,  1993).  M  FR  9»81. 

•  Securities  Exchange  Act  ReieaM  No.  32S18 
(August  27. 1993).  58  FR  47163. 

4  Amendmant  No.  1  clarified  that  the  new  basket 
will  settle  "regular  way"  unless  negotiated 
otherwise  by  the  parties.  Letter  from  David  T. 
RusoCr,  Foley  k  Lardner.  to  Richard  C  Strasaar. 
Attocney,  Division  of  Market  Regulation 
("Division"),  Commission  (September  17. 1993). 

•  Amradment  No.  2  clarified  that  MCC  will  report 
to  participants  the  securities  components  of  their 
basket  tranaactioos  prior  to  netting.  Letter  from 
David  T.  RusoB.  Foley  *  Lardner,  to  Jerry  W. 
Carpenter,  Branch  Chief.  Division,  Commlssioa 
(October  12,  1993). 

•  Under  MCCs  amended  rtilas,  a  l>aakat  trade  is 
defined  as  a  trade  in  a  group  of  sacurittaa  that  an 
aocchange  or  other  market  place  aalf-ragulatory 
organizatian  ('  SRO")  has  deeignalad  aa  eligiUeCor 
execution  in  a  single  trade.  MCC  Art.  L  Rule  1. 

'  The  Merc's  MMI  is  a  stock  index  futures 
contract  which  is  based  on  the  American  Stodt 
Exchange's  Mafor  Mwkat  IndaK.  The  Ma)or  Market 
Index  la  a  hroad-bmrt.  prlce-weightad  index 
currmtly  based  oo  twenty  stock*  listed  on  the  New 
York  Stock  Exchange.  The  MMI  began  Hading  on 
September  7. 1993.  and  replaced  the  stock  Index 
future*  contract  baaed  on  dte  Ma(or  Market  fatdasc 
that  traded  on  the  Chicago  Board  of  Tiadai 

•  A  detailed  deecriptioo  of  the  CXM  is  contained 
in  CHX's  propoaal  miring  approval  to  trade  the 
ba«ket.  Securitia*  Exchange  Act  Ralaa**  No*.  32731 
(August  10. 1993),  98  FR  43889  (File  No.  SR-CHX- 
93-18)  notica  of  filing  of  ptopoead  rule  change)  and 
330S3  (October  19. 1903)  (ofdar  approving 
propoeed  rule  change). 

•  On  the  day  fcUowli^  the  basket  trade  TT'fl"). 
MCC  will  report  to  each  participant  tu  lockad-in 
basket  trade  data.  Raportad  inlbmiatlan  will 
include:  (1)  The  quantity  of  baakat  piiirhini  and 
aala*:  (2)  the  contra  side  of  each  basket  bade;  (3) 
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each  participant.  MGC  wiU  aggregste  the 
trade  data  to  arrive  at  an  eagxegale 
beuket  pundtase  figure  anoan  aggregate 
basket  aale  figure.  MOC  then  wuT 
"burst"  the  aggregated  basket  purchase 
transections  and  the  aggregated  basket 
sale  transections  into  this  comp<Hient 
securities.  The  component  securities 
will  be  entered  into  MCXTs  Continuous 
Net  Settlement  rCNS")  system  for 
netting  with  eedi  participant's  other 
purchase  and  sole  tnmsacticMis  In  the 
same  security.^o 

To  process  baskets.  Including  the 
settlement  of  component  securities, 
MOC  will  have  to  provide  participants 
with  appropriate  values  for  the 
aunponent  securities.  To  do  so,  MOC 
will  calculate  a  settlement  price  for  eech 
component  security  based  on  an 
algorithm  that  uses  each  component 
security's  closing  price  on  its  primary 
market.**  MOC  will  apply  its  current, 
standard  trade  recording  foes  based  on 
transactions  in  the  individtial 
component  stocks. 

ILDisnisaion 

The  Commission  believee  that  MOCs 
proposal  is  consistent  with  the  Act  aiKl 
in  particular  with  section  17A(b)(3)CF) 
thereunder.**  That  section  reouires  that 
the  rules  of  a  clearing  agency  be 
designed  to  pnmiote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions,  to  assiire  the 
safeguarding  of  securities  and  funds  that 
are  in  the  clearing  agency's  custody  or 
luder  its  control  or  for  which  it  is 


tb«  Mcurity  campananta  of  Iha  bMkal  trade*:  (4)  the 
MttlMiMDt  vahM  of  Mck  lodi  MCBilty  oompeiMBt 
(3)  th>  affiwgf  itwIiMt  <■>■>  of  «U  mtdk 
rwnpoiMBtt,  dtUnaiamA  aftar  ■ggwgntlng  buy  tld» 
and  mU  dda  tmiMctlaDf  and  buntliig  tbom  Into 
componani  parti;  (6)  any  ad)uatmant«  to  baafcal 
tradM  at  component  aacuiiliaa:  and  (7)  any  otliai 
details  that  MCC  may  dadda  ID  raport.  MOC  Art 
a  RuU  1.  Sactloa  7. 

10  Aggregate  buy  aide  md  anragala  aatl  aida 
compooeot  tecurltiea  will  be  aniared  into  theCNS 
•yatwn  (La.,  buy  and  aaD  aldaa  win  not  be  neOad 
l»tar  to  anby  la  Iba  CNS  iyUMB).  AAit  the 
rirpmiMt  aararittaa  aw  itead  Into  the  nrH 
•yataM  for  Mttlf^  Ihay  WiU  ba  laOactod  In  MCCa 
regular  CNS  poichaaa  and  lalaa  raftofL  MOC  Alt  n. 
Rule  I,  Sectlae  8. 

<>  TIm  algorMm  Cor  oakalailag  the  aattlamaBf 
vaJoa  of  each  eoBponaBt  aatnrtty  tn  tka  CXM  oaaa 
Ik*  faUowti^  inianMlloa: 

(1)  The  market  vahia  of  aadl  cwpcmaBt  derived 
by  aMiltiplyiiig  iha  priflMiy  Batfcat  doalBg  price  by 
the  nuBMr  ot  thatea  of  each  oomponeat: 

(2)  Tba  total  market  value  of  the  baakat  caknhtad 
by  aoBiiBinj  tna  mariMl  value  of  eaca  conponaDt 
•ecurlly: 

(3)  IIm  petcent  valna  of  eadh  oaaapoaaat  aacmlty 
derived  by  dlTldlng  the  total  markat  vahta  of  tba 
baakal  by  tha  awkat  eehM  of  dM  haakal  by  liw 
oMrkat  eahia  ef  ea^  oonponant  aecuiity.  and 

(4)  The  aaalenient  value  of  aack  componanl 
lecurity  <  ah'  iiiaied  of  Bnlclplylug  tna  actnai  market 
vahM  of  liM  baakat  by  Iba  pcoMt  vahw  of  each 
coapoaaa*  aacortty. 

MIS  U.S.C  78i)-l(bX3KF)  (1968). 


responsible,  and  to  rwnove 
impadimmts  to  and  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transacticms. 

MCCs  proposal  allows  participants 
who  wish  to  trade  the  CXM  to  utilize 
MCCs  netting  and  guarantee  services.*^ 
These  services  help  to  promote  the 
prompt  and  accurate  clearance  and 
settlemoit  of  basket  trades  by  limiting 
participants'  exposure  to  their  net.  as 
opposed  to  their  gross,  deUver  and 
receive  obligations. 

MOCs  processing  of  basket 
transactions  appears  to  have  been 
designed  in  a  manner  consistent  with  its 
responsibilities  under  the  Act  to 
safeguard  securities  and  fimds  in  its 
custody  or  \mder  its  contro).  MCC 
participants  who  trade  baskets  will  be 
subject  to  the  same  financial 
responsibiHty  and  reporting 
requirements  as  other  MOC  participants. 
Furtbermore,  because  the  baskets  will 
be  burst  into  their  component  securities 
for  processing  and  MOC  currently 
processes  trades  in  the  underlying 
component  securities,  MOCs  existing 
risk  management  systems  will  apply  to 
the  processing  of  basket  trades. 

m.  Condoaion 

On  the  basis  of  the  fnegoing,  the 
Commission  finds  that  the  proposed 
rule  diange  ia  consistent  with  the  Act 
and  in  particular  with  section  1 7A 
tbereimder. 

h  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.**  that  the 
proposed  rule  change  (File  No.  SR- 
MOC-Q3-3)  be,  and  hweby  is,  approved. 

For  tha  Guzunission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
autbority.^s 

Margaral  H.  McFarisiid. 
Deputy  Secntary. 
PH  Ddc  95-26006  Piled  10-21-43;  ^45  am] 


>*The  OmimitaioD  has  recognized  thai  the 
trading  of  securl tie*  baskate  may  baneflt  tba 
aecnritiea  syttan  and  iU  partlcipaMak  Seciitiea 
Ewhanfe  Act  Releaee  No.  X73ea  (October  M,  1069), 
S«  PK  43870  (POe  No.  SR-NSGC-6e-oeI  (otdar 
approving  a  pfopoaed  rule  change  providing  far  tha 
Natlona)  Sacnrltiee  deartng  CorpnatioD'* 
proceaaing  of  basket  tradea).  Among  other  diinga, 
auch  products  have  beaa  dtad  aa  one  way  to 
moderate  maikel  volatility  and  to  aDeviate  liquidity 
probleoM  aocb  es  Iheee  aacperieoced  doilag  the 
martat  dedlna  of  Octabw  of  1967.  Sea  id.  at  HLll- 
12  and  accampanytag  tag*  aaa  abe  Dtvtatea,  Tha 
Detobar  1967  Maakal  BnA  Via  QTebruary  1986). 

M  IS  U.S.C  78s(bM2)  (1988). 
>*17  CPR  300J»-3(aXl2)  (1992). 


[RalaMe  Na  34-33060;  FUa  No.  S(MtA6l>- 
»3-«9I 

S«lf-R«0uiatory  Organizations;  RItng 
of  Proposed  Ruta  Change  by  National 
Aaaoclatlon  of  Sacurttlaa  Oaalere,  Inc. 
Relating  to  Elimination  of  the 
Profaaaional  TradMig  Account  Rulaa 
for  tha  Small  Order  Execution  Syatam 

October  IS,  1993. 

Pursuant  to  section  10(b)(1)  of  the 
Secxuities  Exchange  Act  of  1934 
("Act").  15  U.S.C  78s(bKl).  notice  is 
hereby  given  that  aa  October  15, 1983. 
the  Naticmal  Association  of  Securities 
Dealers,  Lie  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC') 
the  proposed  rule  change  as  described 
in  hems  I,  H.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Cknnmission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persmis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Below  is  the  text  of  the  proposed  rule 
c:hange.  Proposed  deletions  are  in 
brackets. 

SOES  RULES 

RULES  OF  PRACTICE  AND 
PROCEDURE  F(m  THE  »kCALL  ORDER 
EXECUTION  SYSTEM 

a)  DEFINmCWS 

[10.  The  term  "profiassional  trading 
account"  shall  mean 

(A)  an  account  in  which  five  or  more 
day  trades  have  been  executed  throu^ 
SOES  during  any  trading  day:  or 

(B)  an  account  in  which  there  has 
been  a  proiessicmal  trading  pettom  in 
SOES  as  demonstrated  by 

(1)  a  pattern  or  practice  of  executing 
day  trades; 

(2)  executing  a  high  volume  of  day 
trades  in  relation  to  the  total 
transactions  in  the  account; 

(3)  executing  a  high  volume  of  day 
trades  in  relation  to  the  amount  and 
value  of  securities  held  in  the  account; 

(4)  excessive  frequency  of  short-term 
trading: 

(5)  excessive  fretjoency  of  short  sale 
transactions; 

(6)  existence  of  discretion;  or 

(7)  direct  or  phvsica)  access  to  SC^S 
execution  capahiuty  or  to  Nasdaq  Level 
2  (NC9>S)  service. 

11.  The  term  "day  trade"  or  "day 
trading"  shall  mean  the  execution 
throu^  SOES  of  either  one  or  both 
sides  of  offsetting  trades  in  the  same 
security  for  generally  the  same  size 
during  the  same  trading  day.) 
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Subsections  12  and  13  renumbered  10 
and  11.  respectively. 

(c)  PARTICIPANT  OBUGATIONS  IN 
SOES 


3.  SOES  Order  Entry  Firms— 

•        •        •        •        • 

[(E)  (i)  No  member  or  person 
associated  with  a  member  shall  enter 
any  order  for  execution  in  SOES  on 
behalf  of  a  professional  trading  account. 
The  Association  shall  take  into  account 
the  factors  enumerated  in  Section  (a)(10) 
in  determining  whether  an  account  will 
be  designated  as  a  professional  trading 
account. 

(ii)  A  member  will  be  presumed  to  be 
in  compliance  with  Subsection  (i)  if  (a) 
the  member  instructs  persons  associated 
with  the  member  that  no  such  person 
shall  knowingly  accept  any  order  for 
entry  into  SOES  from  a  professional 
trading  account,  and  (b)  the  Association 
has  not  notified  the  member  that  the 
account  has  been  classified  as  a 
professional  trading  account  pursuant  to 
subsection  (iii)  hereof. 

(iii)  Upon  receiving  written  notice 
from  the  Association,  a  member  shall 
report  to  the  Association  information 
concerning  transactions  entered  in 
SOES  by  the  firm  and  such  other 
information  as  the  Association  may 
request.  Based  upon  such  information, 
the  Association  may  identify  to  the 
member  speciBc  accounts  as 
professional  trading  accounts. 

(F)  Article  IX  of  the  Code  of  Procedure 
shall  apply  to  Order  Entry  Firms  and 
other  persons  seeking  review  of  the 
restrictions  imposed  due  to  the 
designation  of  a  professional  trading 
account,  pursuant  to  this  Subsection.) 

n.  Self-Regulatory  Organization't 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
.  comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  Association  is  proposing  to 
eliminate  the  "professional  trading 


account"  rules  found  in  the  Rules  of 
Practice  and  Procedure  for  the  Small 
Order  Execution  System  ("SOES 
Rules").  The  professional  trading 
account  rules,  adopted  in  1988 »  and 
amended  in  1991.*  were  implemented 
in  response  to  misuse  of  SOES  by 
customers  of  brokers  who.  by  reason  of 
their  day  trading  activities,  were 
deemed  to  be  professional  tradera. 
Because  the  NASD  designed  SOES  to 
accommodate  small  investor  ordere  with 
immediate  executions  from  Nasdaq 
market  makers,  the  NASD  believed  that 
the  distinction  between  small  investors 
and  day  traders  was  an  appropriate  and 
valid  basis  upon  which  to  curtail  access 
to  market  markers'  capital  through 
automated  executions  in  SOES. 

The  NASD  continues  to  believe  that 
the  distinction  between  investment 
activity  and  professional  trading  activity 
remains  a  valid  regulatory  distinction.  A 
recent  decision  by  the  District  of 
Columbia  Court  of  Appeals,*  however, 
remanded  the  1991  professional  trading 
account  rule  amendments  to  the  SEC  for 
further  explanation  and  economic 
analysis.  Although  the  SEC's  approval 
of  the  rules  was  not  vacated,  the  Court 
questioned  whether  the  standards 
contained  in  the  rules  were 
unacceptably  vague.  In  Ught  of  the 
concerns  raised  by  the  Court,  the  NASD 
has  determined  to  withdraw  the 
professional  trading  account  rules. 

Because  of  continuing  concerns  with 
SOES  operations  and  the  deleterious 
impact  of  SOES  active  trading  firm 
volume  on  market  volatility  and 
spreads.*  the  NASD  has  submitted  new 
rules  to  the  Commission  proposing 
across-the-board  modifications  to  SOES 
that  may  curtail  misuse  of  the  system.^ 
In  addition,  the  NASD  contemplates 
long-term  modifications  to  SOES 
operations  that  will  be  submitted  to  the 
SEC  for  review.  The  NASD  continues  to 
believe  that  patterns  of  trading  using 
SOES  to  lock  in  profits  fi^m  momentary 
aberrations  in  pricing  akin  to  arbitrage 
opportunities  between  different  markets 
are  not  appropriate  for  an  automated 
execution  system  designed  for  investor 
use  and  made  mandatory  for  market 
makers  in  Nasdaq  National  Market 


I  S«curitia«  Exchange  Act  RaleaM  No.  26361 
(Dacwnbw  15. 1986).  93  FR  91609  (DKambor  22. 
IMS). 

a  SacuritiM  Exchange  Act  Relaaie  No.  2MM 
(October  10. 1901),  96  FR  92092  (October  17, 1991). 

>  Timpinaro,  tt  al.  r.  SEC,  (Cuneat  Trantfar 
Binder)  Fed.  Sac.  L.  Rep.  (CCH)  1 97,702  (D.C  Or., 
Aug.  13. 1993). 

«  See  Amendment  No.  3  to  SR-NASD-93-16, 
Securitie*  Exchange  Act  Release  No.  32313  (May 
17.  1993).  96  FR  29647  (May  21.  1993). 

■  See  SR-NASD-e3-16,  Securitiec  Exchange  Act 
Releaae  No.  32143  (April  14. 1993),  96  FR  21464 
(April  21,  1993). 


System  securities  by  NASD 
requirement.  However,  to  eliminate 
confusion  resulting  bom  the  current 
professional  trading  account  definitions, 
the  NASD  is  proposing  to  eliminate  the 
rules  and  urges  the  Commission  to 
approve  the  SOES  proposals  on  file  as 
soon  as  possible. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  section 
15A(b)(6)  of  the  Act.  SecUon  15A(b)(6) 
requires  that  the  rules  of  a  national 
securities  association  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
pereons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and  in  general  to  protect 
investors  and  the  public  interest.  By 
eliminating  any  confusion  resulting 
from  the  current  professional  trading 
account  standards,  the  NASD  believes 
that  the  proposed  rule  change  is  fully 
consistent  with  the  Act. 

B.  Self-Regulatory  Organization's 
Statentent  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  EfCactiveness  of  the 
Propoeed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
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should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Esfchange 
Commisaion,  450  Fifth  Street.  NW., 
Waahington,  DC  20549.  Copies  of  the 
aubmission.  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  in 
the  Commissian's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  Inspection  and  copying  at 
the  prindpal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  November  12, 1993. 

For  the  CommUsloo,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
•ulhority.  17  CFR  200.30-3{bK12)- 
Margant  H.  McFarland. 
Deputy  Secretary. 

|FR  Doc  93-26007  Filed  10-21-93;  S:45  am) 
MLUNQ  cooc  «i*-et-« 


(Releaae  Na  IC-19792:  •ia^-«534I 

f^rm  ButMu  Ufa  Insuranc*  Co.,  •!  aL; 
Application  tor  Exam^km 

October  15. 1993. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  for 
exemptions  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPtXANTS:  Farm  Bureau  Life  Insiuw>ce 
Company  ("FB  Life").  Farm  Bureau  Life 
Annuity  Account  (the  "Account"),  and 
FBL  Marketing  Services.  Inc. 

NCLfVANT  1*40  ACT  SECTIONS:  Order 

requested  under  section  6(c)  for 
exemptions  from  sections  26(a)(2)  and 
27(c)(2). 

WMMAWY  Of  APPilCATION:  Applicants 
seek  an  order  to  permit  them  to  deduct 
a  mortality  and  expoise  risk  charge 
from  the  assets  of  the  Account,  which 
funds  individual  flexible  premium 
deferred  variable  annuity  contracts. 
raJNQ  DATE:  August  17, 1993. 
HEAMNQ  OR  NOTIFICATION  OF  NEAfUNO:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 


received  by  the  SEC  by  5:30  p.m.  on 
November  9, 1993,  and  should  be 
accompanied  by  proof  of  service  on  tbe 
Applicants  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  servics. 
Hearing  requests  should  state  the  nature 
of  the  writm-'s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
bearing  by  writing  to  the  SECs 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Farm  Bureau  Life  Insurance  Company, 
5400  University  Avenue.  West  Des 
Moines,  Iowa  50266. 
FOR  FURTHER  a^ORUATKW  CONTACT: 
C  Qmstopher  Sprague,  Senior  Counsel, 
at  (202)  504-2802.  or  Michael  V.  Wible. 
Special  Counsel,  at  (202)  272-2026. 
Office  of  Insurance  Products,  Division  of 
Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  tbe 
application.  Tbe  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicants:'  Representatioiis 

1.  FB  Life  is  a  stock  life  insurance 
company  that  was  incorporated  In  Iowa 
in  1944.  FB  Life's  outstanding  voting 
stock  is  ovtmed  by  Iowa  Farm  Bureau 
Federation.  Farm  Bureau  Mutual 
Insurance  Company  (an  Iowa  mutual 
property  and  casualty  insurance 
company),  and  Rural  Mutual  Insurance 
Company  (a  Wisccuisin  mutual  property 
and  casualty  company).  FB  Life  is 
engaged  principally  in  the  offering  of 
life  insurance  policies,  disability 
income  and  other  health  insurance 
policies,  and  annuity  contracts.  FB  Life 
is  admitted  to  do  business  in  Iowa, 
Minnesota.  Nebraska.  South  Dakota, 
Utah,  and  Wisconsin.  FB  Life  is  the 
depositor  and  sponsor  of  the  Account, 
as  those  terms  have  been  interpreted  by 
the  Commission  with  respect  to  life 
ins\irance  company  separate  accounts. 

2.  On  July  26, 1993.  FB  Life 
established  the  Account  as  a  separate 
investment  accotint  under  Iowa  law  to 
fund  individual  flexible  premium 
deferred  variable  annuity  contracts  (the 
"Contracts").  The  Account  it  registered 
under  the  1940  Act  as  a  unit  investment 
trust,  and  has  the  following  six 
subaccounts:  The  Growth  Common 
Stock  Subaccoimt,  High  Grade  Bond 
Subaccount.  High  Yield  Bond 
Subaccount.  Money  Market  Subaccount, 
Managed  Subaccount,  and  Bhle  Chip 
Subaccount  (collectively,  the 
"subaccoimts").  Under  Iowa  law,  the 
assets  of  the  Account  equal  to  the 
reserves  and  other  Contract  liabilities 
are  owned  by  FB  Life,  but  are  held 


separately  from  all  other  assets  of  FB 
Life  for  the  benefit  of  owners  of,  and  the 
p>ersons  entitled  to  payments  under,  the 
Contracts.  Consequentiy,  such  assets  are 
not  chargeable  with  liabilities  arising    . 
out  of  any  other  business  FB  Life  may 
conduct.  The  income,  gains  and  losses, 
realized  and  unrealized,  from  the  assets 
of  the  Account  will  be  credited  to  or 
charged  against  the  Account,  without 
regard  to  other  income,  gains  or  losses 
of  FB  Life.  Tbe  Account  meets  the 
definition  of  a  "separate  account"  in 
Rule  0-1  (e)  under  the  1940  AcL 

3.  Each  subaccount  will  Invest 
exclusively  in  shares  of  a  designated 
investment  portfolio  of  the  FBL  Variable 
Insurance  Series  Fund  (the  "Fund").  In 
the  future,  FB  Life  may  est^liah  other 
subaccounts,  which  will  invest  in 
specified  portfolios  of  the  Fimd  or  other 
similar  funds.  Tbe  Fund  was  organized 
as  a  Massachusetts  business  trust  under 
a  declaration  of  trust  dated  November  3, 
1986,  and  is  registered  under  the  1940 
Act  as  an  open-end  diversified 
management  investment  company.  Tbe 
Fund  is  a  series  investment  company 
that  is  comprised  of  the  following  six 
pKntfolios:  Growth  Common  Stock 
Portfolio,  High  Grade  Bond  Portfoho, 
High  Yield  Bond  Portfolio,  Managed 
Portfolio,  Money  Market  Portfolio,  and 
Blue  Chip  Portfolio. 

4.  The  Contracts  may  be  purchased  on 
a  non-tax  qualified  basis,  or  they  may  be 
purchased  and  used  in  connection  with 
retirement  plans,  including  retirement 
programs  described  in  section  401  (a)  or 
section  403(b)  of  the  Internal  Revenue 
Code  of  19A6,  as  amended  (the  "Code") 
or  as  individual  retirement  annuities 
that  qualify  for  fevmable  federal  income 
tax  treatment  under  section  408  of  the 
Code.  Tbe  Contracts  require  a  minimum 
initial  premium  payment  of  $1,000. 
Subsequent  premium  payments  must  be 
at  least  $50.  The  Contract  owner  can 
allocate  premium  payments  to  one  at 
more  subaccounts,  each  of  which  will 
invest  in  a  correspcmding  portfc^o  of 
the  Fund.  The  Contract  owner  also  can 
allocate  premium  paynoents  to  the 
Declareo  Interest  Option,  which  is  part 
of  FB  Life's  general  account,  and  such 
payments  will  be  credited  vnth  interest 
as  provided  for  in  tbe  Contracts. 

5.  Prior  to  the  retirement  date,  a 
Contract  owner  may  transfer  cash  values 
among  the  subaccounts  or  from  a 
subaccount  to  the  Declared  Interest 
Option  an  unlimited  numbw  of  times, 
or  may  surrender  all  or  a  portion  of  the 
cash  value  at  any  time.  A  Contract 
owner  may  transfer  cash  value  from  the 
Declared  Interest  Option  to  the  Account 
once  per  Contract  yeat.  Transfers  must 
be  for  amounts  of  at  least  $100.  and 
partial  surrenders  must  be  for  amounts 
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of  at  least  $500.  FB  Life  reserves  the 
right  to  impose  a  $25  charge  for  each 
transfer  request  after  the  first  request  in 
each  Contract  year.  Applicants  represent 
that  this  charge  will  be  deducted  in 
reliance  on  Rule  26a-l  under  the  1940 
Act,  and  represents  reimbursement  only 
for  administrative  costs  expected  to  be 
incurred  over  the  life  of  the  Contract.  FB 
Life  does  not  anticipate  making  any 
profit  from  this  charge. 

6.  The  Contract  provides  for  a  series 
of  annuity  payments  beginning  on  the 
retirement  date.  The  Contract  owner 
may  select  from  five  fixed  annuity 
payment  options. 

7.  If  the  aimuitant  (who  is  always  the 
Contract  owner)  dies  prior  to  the 
retirement  date,  a  death  benefit  is 
payable  to  the  benefidarv  upon  receipt 
of  due  proof  of  death  and  proof  that  the 
annuitant  died  prior  to  the  retirement 
date.  The  death  benefit  is  equal  to  the 
greater  of  the  cash  value  on  the  date  of 
receipt  of  due  proof  of  death  or  the 
premiums  paid,  less  partial  surrenders 
(including  any  applicable  siurender 
charge). 

8.  FB  Life  will  impose  an  annual 
administrative  charge  of  $30.  which  will 
be  deducted  from  the  Contract's  cash 
value  on  the  Contract  date  and  on  each 
Contract  anniversary  prior  to  the 
retirement  date,  to  compensate  FB  Life 
for  the  administrative  services  provided 
to  Contract  owners.  This  charge  is 
guaranteed  not  to  increase  for  the 
duration  of  the  Contract.  Applicants 
represent  that  this  charge  will  be 
deducted  in  reliance  on  Rule  26a-l 
under  the  1940  Act.  FB  Life  does  not 
anticipate  making  any  profit  from  this 
charge.  No  administrative  charge  is 
deducted  during  the  annuity  period. 

9.  In  order  to  permit  investment  of  the 
entire  initial  premium  payment,  FB  Life 
does  not  deduct  sales  uiarges  at  the 
time  of  investment.  However,  a 
contingent  deferred  sales  charge  of  up  to 
6%  of  the  amount  withdrawn  is 
imposed  on  certain  partial  or  full 
surrenders  of  cash  value  and  upon 
election  of  certain  annuity  payment 
options  during  the  first  six  Contract 
years  to  cover  expenses  relating  to  the 
sale  of  the  Contracts,  including 
commissions  payable  to  registered 
representatives  and  other  promotional 
expenses.  The  amount  of  this  charge 
decreases  by  one  percent  each  year  that 
the  Contract  la  in  force.  The  aggregate 
contingent  deferred  sales  charges  are 
guaranteed  never  to  exceed  8.5%  of  the 
premium  payments.  FB  Life  does  not 
anticipate  that  the  contingent  deferred 
sales  charges  will  generate  sufficient 
revenues  to  pay  the  cost  of  distributing 
the  Contracts.  If  these  charges  are 
insufficient  to  cover  distribution 


expenses,  the  deficiency  will  be  met 
from  FB  Life's  general  account  assets, 
which  may  include  amounts  derived 
from  the  charge  for  mortality  and 
expense  risks  discussed  below. 

10.  FB  Life  seeks  to  impose  a  daily 
charge  to  compensate  it  for  bearing 
certain  mortality  and  expense  risks  in 
connection  with  the  Contracts.  This 
charge  will  be  equal  to  an  affective 
annual  rate  of  1.25%  of  the  value  of  the 
net  assets  in  the  Account.  Of  that 
charge,  approximately  .86%  is 
attributable  to  mortahty  risks  and  .39% 
is  attributable  to  expense  risks.  FB  Life 
guarantees  that  this  charge  will  never 
exceed  1.25%.  If  the  mortality  and 
expense  risk  charge  is  insufficient  to 
cover  actual  costs  and  assximed  risks, 
the  loss  will  fell  on  FB  Life.  Conversely, 
if  the  charge  is  more  than  sufficient  to 
cover  costs,  any  excess  will  be  profit  to 
FB  Life.  FB  Life  currently  anticipates 
making  a  profit  fi*om  the  charge. 

11.  "The  mortality  risks  borne  by  FB 
Life  arise  from  its  contractual  obligation 
to  make  annuity  payments  (determined 
in  accordance  with  the  annuity  tables 
and  other  provisions  contained  in  the 
Contract)  regardless  of  how  long  all 
annuitants  or  any  individual  annuitant 
may  live.  This  undertaking  assures  that 
neither  an  annuitant's  own  longevity, 
nor  an  improvement  in  general  life 
expectancy,  will  adversely  affect  the 
monthly  annuity  payments  that  the 
annuitant  will  receive  under  the 
Contract.  FB  Life  also  incura  a  risk  in 
connection  with  the  death  benefit 
guarantee.  On  the  death  of  the  annuitant 
(who  is  always  the  owner),  FB  Life  will 
pay  the  greater  of  (a)  the  cash  value,  or 
(b)  premium  payments  (net  of 
withdrawals,  including  applicable 
surrender  charges).  There  is  no  extra 
charge  for  this  guarantee.  The  expense 
risk  assumed  by  FB  Life  is  the  risk  that 
FB  Life's  actual  administration  costs 
will  exceed  the  amoimt  recovered 
through  the  administrative  charge. 

12.  FB  Life  will  not  make  a  deduction 
for  premium  taxes.  FB  Life  reserves  the 
right,  however,  to  deduct  such  taxes 
bom  cash  values.  No  charges  are 
currently  made  for  other  federal,  state, 
or  local  taxes  that  FB  Life  incura  or  that 
may  be  attributable  to  the  Account  or 
the  Contracts.  FB  Life  reserves  the  right, 
however,  to  deduct  a  charge  in  the 
future  for  any  such  tax  or  economic 
burden  on  it  resulting  from  application 
of  the  tax  laws  that  it  determines  to  be 
properly  attributable  to  the  Account  or 
the  Contracts. 

^pUcantt'  Legal  Analyais 

1.  Applicants  request  that  the 
Commission,  purauant  to  section  6(c)  of 
the  1940  Act.  grant  exemptions  from  the 


provisions  described  below  to  the  extent 
necessary  to  permit  the  assessment  of 
the  daily  charge  for  mortality  and 
expense  risks.  Applicants  state  that  the 
requested  exemptions  are  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

2.  Section  26(a)(2)(C)  provides  that  no 
payment  to  the  depositor  of.  or  principal 
imderwriter  for,  a  registered  imit 
investment  trust  shall  be  allowed  the 
trustee  or  custodian  as  an  expense 
except  compensation,  not  exceeding 
such  reasonable  amount  as  the 
Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  duties  normally 
p>erformed  by  the  trustee  or  custodian. 
Section  27(c)(2)  prohibits  a  registered 
investment  company  or  a  depositor  or 
underwriter  for  such  company  from 
selling  periodic  payment  plan 
certificates  imless  the  proceeds  of  all 
payments  on  such  certificates,  other 
than  sales  loads,  are  deposited  with  a 
trustee  or  custodian  having  the 
qualifications  prescribed  in  section 
26(a)(1),  and  are  held  by  such  trustee  or 
custodian  under  an  agreement 
containing  substantially  the  provisions 
required  by  sections  26(a)(2)  and 
26(a)(3)  of  the  1940  Act.  AppHcanU 
request  an  exemptive  order  because  the 
proposed  mortality  and  expense  risk 
charge  is  not  a  bookkeeping  or 
administrative  charge  allowed  by 
sections  26(a)(2)  and  27(c)(2). 

3.  Applicants  submit  that  FB  Life  is 
entitled  to  reasonable  compensation  for 
its  assumption  of  mortality  and  expense 
risks.  Applicants  represent  that  the 
charge  of  up  to  1.25%  under  the 
Contracts  made  for  mortality  and 
expense  risks  is  consistent  with  the 
protection  of  investon  because  it  is  a 
reasonable  and  proper  insurance  charge. 
As  described  above,  in  return  for  this 
amount,  FB  Life  gxiarantees  certain  risks 
in  the  Contracts.  The  mortality  and 
expense  risk  charge  is  a  reasonable 
charge  to  compensate  FB  Life  for  the 
risk  that  annuitants  imder  the  Contracts 
will  live  longer  than  has  been 
anticipated  in  setting  the  annuity  rates 
guaranteed  in  the  Contracts,  for  the  risk 
that  the  cash  value  will  be  less  than  the 
death  benefit,  and  for  the  risk  that 
administrative  expenses  will  be  greater 
them  amounts  derived  from  the 
administrative  charge. 

4.  FB  Life  represents  that  the  charge 
of  1.25%  for  mortally  and  expense  risks 
is  within  the  range  of  Industry  practice 
with  respect  to  comparable  annuity 
products.  This  representation  is  based 
upon  FB  Life's  analysis  of  publicly 
available  information  about  similar 
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industry  products,  taking  into 
consideration  such  factors  as  current 
charge  levels,  the  existence  of  charge 
level  guarantees,  and  guaranteed 
annuity  rates.  FB  Lifis  will  maintain  at 
its  administrative  offices,  available  to 
the  Commission,  a  memorandum  setting 
forth  in  detail  the  products  analyzed  in 
the  course  of,  and  the  methodology  and 
results  of,  its  comparative  survey. 

5.  Applicants  acknowledge  that  the 
proceeds  of  surrender  charges  may  be 
insufficient  to  cover  all  costs  relating  to 
the  distribution  of  the  Contracts. 
Applicants  also  acknowledge  that  if  a 
profit  is  realized  from  the  mortality  and 
expense  risk  charge,  all  or  a  portion  of 
such  profit  may  be  viewed  by  the 
Commission  as  being  offset  by 
distribution  expenses  not  reimbursed  by 
the  soles  charge.  FB  Life  has  concluded 
that  there  is  a  reasonable  likelihood  that 
the  proposed  distribution  financing 
arrangements  will  benefit  the  Accoiuit 
end  the  Contract  owners.  The  basis  for 
such  conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  FB  Life  at  its  administrative  offices, 
and  will  be  available  to  the 
Commission.  FB  Life  also  represents 
that  the  Account  will  only  invest  in 
management  investment  companies 
which  imdertake,  in  the  event  such 
company  adopts  a  plan  under  Rule  12b- 
1  to  finance  distribution  expenses,  to 
have  a  board  of  directors  (or  trustees),  a 
majority  of  whom  are  not  interested 
persons  of  the  company,  formulate  and 
approve  any  such  plan  under  Rule  12b- 

Applicants'  Condiuion 

Applicants  request  exemptions  from 
sections  26(a)(2)  and  27(c)(2)  to  the 
extent  necessary  to  permit  them  to 
deduct  on  a  daily  basis  a  charge  equal 
to  1.25%  annually  of  the  assets  of  the 
Account  for  the  assumption  of  mortality 
and  expense  risks  described  herein.  For 
the  reasons  set  forth  above,  Applicants 
believe  that  the  exemptions  requested 
are  necessary  and  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purpose 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

KUrgarat  H.  McFarlaad. 
Deputy  Secmtary. 
(PR  Doc  93-26008  Piled  10-21  -93;  8:45  am] 
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Gruntal  A  Co.,  Inc.;  Twnporary  Ordar 
and  Notica  of  Application 

October  18, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or 

"Commission"). 

ACnON:  Temporary  order  and  notice  of 

application  for  permanent  order  of 

exemption  imder  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Gruntal  k  Co.,  Incorporated. 
RELEVANT  ACT  SECTIONS:  Exemption  from 
section  9(a)  und9r  section  9(c). 
SUMMARY  OF  APPLICATION:  Applicant  has 
been  granted  a  temporary  conditional 
order,  and  has  requested  a  permanent 
conditional  order,  imder  section  9(c) 
exempting  applicant  fi'om  section  9(a)  to 
the  extent  necessary  to  permit  applicant 
to  employ  an  individual  who  is  subject 
to  a  securities  related  injiuiction. 
FNJNQ  DATE:  The  application  was  filed 
on  October  12, 1993. 
HEARING  OR  NOTIFICATION  OF  HEARMG: 
Interested  persons  may  request  a 
hearing  on  the  application  by  writing  to 
the  SEC's  Secretary  and  serving 
applicant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  SEC  by  5:30 
p.m.  on  November  12, 1993,  and  should 
be  accompanied  by  proof  of  service  on 
applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549; 
Applicant.  14  Wall  Street,  New  York. 
NY  10005. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
V.  O'Hanlon.  Staff  Attorney,  at  (202) 
272-3922,  or  Elizabeth  G.  Osterman, 
Branch  Chief,  at  (202)  272-3016 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  securities  brokerage 
and  investment  banking  firm.  Applicant 
also  is  a  registered  investment  adviser. 
Applicant  serves  as  a  selected  dealer  for 
various  registered  open-end  investment 
companies,  and  as  an  investment 


adviser  to  individuals  and  entities  other 
than  registered  investment  companies. 
Applicant  states  that  it  could  be 
construed  to  be  a  principal  underwriter 
of  various  imit  investment  trusts. 

2.  Applicant  proposes  to  employ 
Robert  J.  DeCanio  ("DeCanio")  as  a 
registered  representative,  subject  to 
receiving  the  requested  exemption. 
Decanio  was  employed  by  Shearson 
Lehman  Bros.  Inc.  ("Shearson")  from 
1969  unUl  April  12, 1993. 

3.  In  1976,  DeCanio  was  permanently 
enjoined  from  engaging  in  certain 
manipulative  or  deceptive  practices  in 
connection  with  the  offer  or  sale  of 
securities.  DeCanio  consented  to  the 
injunction  in  a  suit  brought  by  the 
Commission  alleging  violations  of 
section  17(a)  of  the  Securities  Act  of 
1933,  and  section  10(b)  of  the  Securities 
Exchange  Act  of  1934  and  rule  lOb-5 
thereunder.  SEC  v.  Orofino,  76  Civ. 
5553  (S.D.N. Y.),  Litigation  Release  No. 
7709  (Dec.  27, 1976).  The  Commission's 
complaint  alleged  that  in  1975  DeCanio 
was  offered  and  received  stock  in 
Tucker  Drilling  Company  Inc.  as 
compensation  for  his  efforts  in  soliciting 
purcnasers  of  Tucker's  stock,  and  that 
DeCanio  failed  to  disclose  the 
compensation  to  the  prospective 
purchasers  of  Tucker's  stock.  DeCanio 
also  was  suspended  fiom  association 
with  any  broker,  dealer,  or  investment 
company  for  a  period  of  sixty  days 
under  a  settlement  of  an  administrative 
proceeding  instituted  by  the 
Commission  involving  the  same 
conduct. 

4.  In  1988  and  1989,  DeCanio  was 
involved  in  two  arbitration  proceedings 
arising  from  customer  complaints,  and  a 
customers  complaint  which  did  not 
result  in  a  formal  arbitration  proceeding 
but  was  settled.  One  of  the  arbitration 
proceedings  was  settled  for  a  payment 
by  Shearson  of  $100,000.  The  other 
proceeding  resulted  in  an  award  against 
the  respondents  of  $65,000,  which  was 
paid  by  Shearson.  The  customer 
complaint  that  did  not  result  in  a  formal 
arbitration  proceeding  was  settled  for 
the  payment  by  Shearson  of  $175,000. 
Shearson  assessed  45%  of  the  $175,000 
against  DeCanio. 

5.  Applicant  notes  that  it  has 
extensive  compliance  and  registration 
procedures  to  ensure  that  prospective 
employees  who  are  subject  to  a  statutory 
disqualification  under  section  9  of  the 
Act  do  not  become  employed  by 
applicant  imtil  the  section  9  issues  are 
appropriately  resolved. 

Applicant's  Legal  Analysis 

1.  Section  9(a)(2)  of  the  Act.  in 

Eertinent  part,  prohibits  any  person  who 
as  been  enjoined  frtim  engaging  in  or 
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continuing  any  conduct  or  practice  in 
connection  with  the  purchase  or  sale  of 
a  security  from  acting  as  an  employee, 
officer,  director,  member  of  an  advisory 
board,  investment  adviser,  or  depositor 
of  any  registered  investment  company, 
or  principal  underwriter  for  any 
registered  open-end  company,  registered 
unit  investment  trust,  or  registered  face 
amount  certificate  company.  A  company 
with  an  employee  or  other  affiliated 
person  ineligible  to  serve  in  any  of  these 
capacities  under  section  9(a)(2)  is 
similarly  ineligible  under  section 
9(a)(3).  ^       ^       ^ 

2.  Section  9(c)  provides  that  the 
Commission  shall  grant  an  application 
for  an  exemption  from  the 
disqualification  provisions  of  section 
9(a).  either  unconditionally  or  on  an 
appropriate  temporary  or  other 
conditional  basis,  if  it  is  established  that 
these  provisions,  as  applied  to  the 
applicant,  are  unduly  or 
disproportionally  severe  or  that  the 
conduct  of  the  applicant  has  been  such 
as  not  to  make  it  against  the  public 
interest  or  protection  of  investors  to 
grant  such  application. 

3.  If  DeCanio  becomes  an  employee  of 
applicant,  applicant  will  be  subject  to 
the  disquahfication  provisions  of 
section  9(a).  Applicant  requests  (a)  a 
temporary  exemption  under  section  9(c) 
from  the  provisions  of  section  9(a)  for  a 
period  of  90  days  following  the  dale  of 
entry  of  the  temporary  order  to  relieve 
applicant  from  any  ineligibility  under 
section  9(a)  by  reason  of  the 
employment  by  applicant  of  DeCanio; 
and  (b)  a  permanent  order  under  section 
9(c)  granting  the  requested  relief. 

4.  Applicant  asserts  that  the 
application  of  the  prohibitions  of 
section  9(a)  to  applicant  by  reason  of  the 
employment  of  DeCanio  would  be 
unduly  and  disproportionately  severe. 
Applicant  also  asserts  that  the  conduct 
of  applicant  and  DeCanio  has  been  such 
as  to  make  it  not  against  the  public 
interest  or  the  protection  of  investors  to 
grant  the  requested  relief. 

5.  Applicant  states  that  DeCanio  will 
not  serve  in  any  capacity  related  in  any 
way  to  the  provision  of  investment 
advice  to  any  registered  investment 
company  or  to  acting  as  principal 
underwriter  to  any  registered  open-end 
investment  company  or  as  principal 
underwriter  or  depositor  to  any 
registered  unit  investment  trust.  < 
DeCanio  will  not  be  a  corporate  officer 
of  applicant  or  serve  in  a  policy-making 
role  or  participate  In  the  management  or 
administrative  activities  of  applicant 


1  Applicant  tIatM  that  it  «p«cta  that  DaCanio 
will  be  involved  to  toma  degraa  In  the  ralail  tala 
of  invastmoot  company  tacuiiUea. 


relating  to  registered  investment 
companies. 

6.  Applicant  states  that  the  conduct 
complained  of  by  the  Commission  on 
the  part  of  DeCanio  did  not  relate  to 
investment  company  activities. 
Applicant  notes  that  the  injunction 
against  DeCanio  was  entered  more  than 
16  years  ago.  DeCanio  has  not  been 
subject  to  similar  action,  nor  to  the 
knowledge  of  applicant  have  any 
complaints  (other  than  the  complaints 
described  above)  been  filed  against 
DeCanio  with  the  Commission,  any  self- 
regulatory  organization,  or  any  state 
securities  commission,  since  the  date  of 
the  injunction. 

7.  Finally,  applicant  asserts  that  the 
balance  of  fairness  requires  that  the 
requested  relief  be  granted.  If  the 
exemption  is  not  granted,  applicant  will 
not  offer  to  employ  DeCanio  because  to 
do  so  would  subject  applicant  to  a 
section  9(a)  bar  on  investment  company 
activities.  Consequently,  DeCanio  would 
be  cut  off  from  his  livelihood  and  his 
customers  would  lose  the  benefit  of 
continuity  in  service. 

Applicant'*  Coodition 

Applicant  agrees  that  any  order 
granted  by  the  Commission  pursuant  to 
the  application  will  be  subject  to  the 
condition  set  forth  below: 

Applicant  will  not  employ  DeCanio  in 
any  capacity  related  directly  to  the 
provision  of  investment  advisory 
services  for  registered  investment 
companies,  or  acting  as  a  principal 
underwriter  for  a  registered  open-end 
investment  company,  or  as  a  principal 
underwriter  or  depositor  for  a  registered 
imit  investment  trust. 

Temporary  Order 

The  Division  of  Investment 
Management,  pursuant  to  delegated 
authority,  has  considered  the  matter  and 
finds,  under  the  standards  of  section 
9(c),  that  applicant  has  made  the 
necessary  showing  to  justify  granting  a 
temporary  exemption.  Accordingly, 

It  is  ordered,  under  section  9(c)  of  the 
Act.  that,  subject  to  the  conditions  set 
forth  above,  applicant  is  hereby 
temporarily  exempted  from  the 
provisions  of  section  9(a)  of  the  Act 
until  the  earher  of  January  16, 1994  or 
the  date  on  which  the  Commission  takes 
final  action  on  the  application  for  an 
order  granting  applicant  a  permanent 
exemption  from  the  provisions  of 
section  9(a). 


For  the  Commiuioa,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margvel  H.  McFarUnd. 
Deputy  Secretary. 

(FR  Doc  93-26056  Filed  10-21-03;  8:45  ami 
eiuMa  cooe  wio-ei-ii 

pnveetwent  Compeny  Act  ReL  No.  18790; 
SI 1-64271 

MFS  UtUWee  Fund;  Application 

October  18, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACnON:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPUCANT:  MFS  Utilities  Fund. 
RELEVANT  ACT  SECTION:  Section  8(f); 
SUMMARY  Of  APPUCATKJN:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RUNG  DATE:  The  application  was  filed 
on  October  8, 1993. 

HEARING  OR  NOTIFICATION  Of  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Uie  SEC  by  5:30  p.m.  on 
November  15, 1993  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  NW.,  Washington,  DC  20549. 
Applicant.  500  Boylston  Street.  Boston. 
MassachusetU  02116. 
FOR  FURTHER  MFORMATION  CONTACT: 
James  E.  Sanderson.  Staff  Attorney,  at 
(202)  272-7027.  or  C  David  Messman. 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
regulation). 

SUPPt-EMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  frtMn  the  SECs 
Public  Reference  Branch. 

1.  Applicant  is  a  non-diversified 
open-end  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  On  October  4. 1991, 
applicant  filed  a  notification  of 
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registration  pursuant  to  section  8(a)  of 
the  Act  and  a  registration  statement 
pursuant  to  the  Seoirities  Act  of  1933. 
The  registration  statement  became 
effiective  on  February  6, 1992,  and 
applicant  commenced  its  initial  public 
omring  on  or  about  the  effective  date. 
'  2.  On  June  25, 1993,  the  applicant  and 
MPS  Series  Trust  VI  entered  into  an 
agreement  for  the  purchase  of  the 
applicant  assets,  llie  Agreement 
provided  that  applicant  would  transfer 
all  of  its  assets  and  liabilities  to  the  MPS 
Utilities  Fund  (the  "Acquiring  Fund"), 
a  portfolio  of  MFS  Series  Trust  VI,  in 
exchange  for  Class  A  shares  of  beneficial 
interest  of  the  Acquiring  Fund. 

3.  On  June  9, 1993,  applicant's  board 
of  trustees  approved  the  reorganization. 
In  accordance  with  rule  17a-8  of  the 
Act,  applicant's  trustees  determined  that 
the  sale  of  applicant's  assets  to  the 
Acquiring  fund  was  in  the  best  interests 
of  applicant  shareholders,  and  that  the 
interests  of  the  existing  shareholders 
would  not  be  diluted  as  a  result. 

4.  Definitive  proxy  materials  soliciting 
shareholder  approval  of  the 
reoganization  were  filed  with  the  SEC 
on  July  6, 1993  and  were  mailed  to 
shareholders  on  or  about  June  25, 1993. 
The  reorganization  was  approved,  in 
accordance  with  Massachusetts  law,  by 
applicant  shareholders  at  a  meeting  held 
on  August  20, 1993. 

5.  On  September  7, 1993,  the 
reorganization  was  consummated. 
Applicant  transferred  all  its  assets  and 
liabilities  to  the  Acquiring  fund.  In 
exchange  for  $37,925,556.25  of  net 
assets  transferred  to  the  Acquiring 
Fiind,  applicant  received  4,841,554.552 
Class  A  shares  at  a  net  asset  value  per 
share  of  $7.83.  The  exchanges  were 
made  at  net  asset  value  determined  as 
of  the  opening  of  business  on  September 
7, 1993.  The  shares  received  in 
exchange  for  applicant's  assets  were 
distributed  to  applicant's  shareholders 
pro  rate  in  accordance  with  their 
respective  interests  in  applicant. 

6.  The  Acquiring  Fund  assumed  all 
expenses  in  connection  with  the 
reorganization.  These  expenses 
included  legal,  accounting,  printing, 
transfer  agency,  proxy  solicitor  and 
other  expenses  totalling  approximately 
$19,424. 

7.  As  of  the  date  of  the  amended 
application,  applicant  had  no 
shareholders,  assets,  or  liabilities. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  Applicant 
is  not  presently  engaged  in,  nor  does  it 
propose  to  engage  in,  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 


For  the  SEC,  by  the  DivisioD  of  Investment 
Management,  under  delegated  authority. 
Margaral  H.  McFariand, 
Depu  ty  Secretary. 
(FR  Doc  93-26052  Piled  10-21-93;  8:45  am] 

MUMQCOOC  Wie-tl-M 

[Inveelinent  Company  Ad  R#L  No.  1 9796i 
•11-4578] 

MFS  Managad  Sactora  Fund; 
Application 

October  18. 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACnON:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPUCANT:  MFS  Managed  Sectors  Fund. 
RELEVANT  ACT  SECTKM:  Section  8(f). 
SUMMARY  OF  APf>tXATION:  Applicant 
seeks  an  order  declarfng  that  it  has 
ceased  to  be  an  investment  company. 
FHJNG  DATE:  The  application  was  filed 
on  October  8, 1993. 

HEARING  OR  NOTIFICATION  OF  HEAR»4G:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  15, 1993  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  500  Boylston  Street,  Boston, 
Massachusetts  02116. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Anderson,  Stafi  Attorney,  at 
(202)  272-7027,  or  C.  David  Messman. 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representatives 

1.  Applicant  is  a  non-diversified 
open-end  management  investment 
company  organized  as  a  Massachusetts 


business  trust.  On  February  5, 19A6, 
applicant  filed  a  notification  of 
registration  pursuant  to  section  8(a)  of 
the  Act,  On  January  31,  1986,  applicant 
filed  a  registration  statement  pursuant  to 
the  Securities  Act  of  1933.  The 
registration  statement  became  effective 
on  April  29, 1986,  and  applicant 
commenced  its  initial  public  offering  on 
or  about  the  effective  date. 

2.  On  April  14, 1993,  the  applicant 
and  MFS  Series  Trust  I  entered  into  an 
agreement  for  the  purchase  of  the 
applicant's  assets.  The  Agreement 
provided  that  applicant  would  transfer 
all  of  its  assets  and  liabilities  to  the  MPS 
Managed  Sectors  Fund  (the  "Acquiring 
Fund"),  a  portfolio  of  MFS  Series  Trust 
I,  in  exchange  for  Class  A  shares  of 
beneficial  interest  of  the  Acquiring 
Fund. 

3.  On  April  14, 1993,  applicant's 
board  of  trustees  approved  the 
reorganization.  In  accordance  with  rule 
17a-8  of  the  Act,  applicant's  trustees 
determined  that  the  sale  of  applicant's 
assets  to  the  Acquiring  Pund  was  in  the 
best  interests  of  applicant's 
shareholders,  and  tiiat  the  interests  of 
the  existing  shareholders  would  not  be 
diluted  as  a  result. 

4.  Definitive  proxy  materials  soliciting 
shareholder  approval  of  the 
reorganization  were  filed  with  the  SEC 
on  June  16, 1993  and  were  mailed  to 
shareholders  on  or  about  that  date.  The 
reorganization  was  approved,  in 
accordance  with  Massachusetts  law,  by 
applicant's  shareholders  at  a  meeting 
held  on  August  3, 1993. 

5.  On  September  20,  1993,  the 
reorganization  was  consummated. 
Applicant  transferred  all  its  assets  and 
liabihties  to  the  Acquiring  Pund.  In 
exchange  for  $142,822,786.80  of  net 
assets  transferred  to  the  Acquiring 
Pund,  applicant  received  9.110.083.872 
Class  A  shares  at  a  net  asset  value  per 
share  of  $15.67.  The  exchanges  were 
made  at  net  asset  value  determined  as 
of  the  close  of  business  on  September 
17, 1993.  The  shares  received  in 
exchange  for  applicant's  assets  were 
distributed  to  applicant's  shareholders 
pro  rata  in  accordance  with  their 
respective  interests  in  applicant. 

6.  The  applicant  and  the  Acquiring 
Fund  each  assumed  its  own  expenses  in 
connection  with  the  reorganization. 
These  expenses  included  legal, 
accounting,  printing,  transfer  agency, 
proxy  solicitor  and  other  expenses 
totalling  approximately  $70,072,  borne 
by  applicant,  and  $83,958,  borne  by  the 
Acquiring  Pund. 

7.  As  of  the  date  of  the  amended 
application,  applicant  had  no 
shareholders,  assets,  or  liabilities. 
Applicant  is  not  a  party  to  any  litigation 
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or  administrative  proceeding.  Applicant 
is  not  presently  engaged  in,  nor  does  it 
propose  to  engage  in,  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

For  the  SEC,  by  the  Divialon  of  hivestment 
Management,  under  delegated  authority. 
Margaret  H.  McFarUnd. 
Deputy  Secretary. 
IFR  Doc  93-26051  Filed  10-21-93;  8:45  am] 

MUMQCOOf  Wie-01-M 


pnvMtment  Company  Ad  FM.  Na  19796; 
811-5507] 

MFS  UfeUme  Gold  k  Natural 
Resource*  Fund;  Application 

October  18, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACnON:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPtJCANT:  MFS  Lifetime  Gold  &  Natural 
Resources  Fund. 

RELEVANT  ACT  SECTION:  SecticMl  8(f). 
SUMMARY  Of  APPtJCATK>N:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FH.INQ  DATE:  The  application  was  filed 
on  October  8.  1993. 

HEARMQ  OR  NOTIflCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  ihe  SEC  by  5:30  p.m.  on 
November  15, 1993  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  NW.,  Washington,  DC  20549. 
Applicant.  500  Boylston  Street,  BostcHi, 
Massachusetts  02116. 
FOR  FURTHER  MFORMATION  CONTACT: 
lames  E.  Anderson.  Staff  Attorney,  at 
(202)  272-7027.  or  C  David  Messman. 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPlfMENTARY  MFORMATION:  The 
following  is  a  summary  of  the    ' 
application.  The  complete  application 


may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  non-diversified 
open-end  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  On  March  18, 1988, 
applicant  filed  a  notification  of 
registration  pursuant  to  section  8(a)  of 
the  Act  and  a  registration  statement 
pursuant  to  the  Securities  Act  of  1933. 
The  registration  statement  became 
effective  on  July  20. 1988.  and  applicant 
commenced  its  initial  public  offering  on 
or  about  the  effective  date. 

2.  On  June  3. 1993,  the  applicant  and 
MFS  Series  Trust  n  entered  into  an 
agreement  for  the  purchase  of  the 
applicant's  assets.  The  Agreement 
provided  that  applicant  would  transfer 
all  of  its  assets  and  Uabihties  to  the  MFS 
Gold  &  Natural  Resources  Fimd  (the 
"Acquiring  Fund"),  a  portfolio  of  MFS 
Series  Trust  n,  in  exchange  for  Class  B 
shares  of  beneficial  interest  of  the 
Acquiring  Fund. 

3.  On  April  14, 1993,  applicant's 
board  of  trustees  approved  the 
reorganization.  In  accordance  with  rule 
17a-8  of  the  Act,  applicant's  trustees 
determined  that  the  sale  of  applicant's 
assets  to  the  Acquiring  Fund  was  in  the 
best  interests  of  applicant's 
shareholde)^,  and  that  the  interests  of 
the  existing  shareholders  would  not  be 
diluted  as  a  result. 

4.  Definitive  proxy  materials  soliciting 
shareholder  approval  of  the 
reorganization  were  filed  with  the  SEC 
on  June  14, 1993  and  were  mailed  to 
shareholders  on  or  about  that  date.  The 
re<vganization  was  approved,  in 
accordance  with  Massachusetts  law,  by 
applicant's  shareholdere  at  a  meeting 
held  on  July  30, 1993. 

5.  On  September  7, 1993.  the 
reorganization  was  consummated. 
Applicant  transferred  all  its  assets  and 
liabilities  to  the  Acquiring  Fund.  In 
exchange  for  $20,210,779.15  of  net 
assets  transferred  to  the  Acqturing 
Fund,  applicant  received  3,344,691.345 
Class  B  shares  at  a  net  asset  value  per 
share  of  $6.04.  The  exchanges  were 
made  at  net  asset  value  determined  as 
of  the  opening  of  business  on  September 
7. 1993.  The  shares  received  in 
exchange  for  applicant's  assets  were 
distributed  to  applicant's  shareholdere 
pro  rata  in  accordance  with  their 
respective  interests  in  applicant. 

6.  The  Acquiring  Fund  assumed  all 
expenses  in  connection  with  the 
reorganization.  These  expenses 
included  legal,  accounting,  printing, 
transfer  agency,  proxy  solicitor  and 
other  expenses  totalled  approximately 
$17,076. 


7.  As  of  the  date  of  the  amended 
application,  applicant  had  no 
shareholders,  assets,  or  liabilities. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  Applicant 
is  not  presently  engaged  in.  nor  does  it 
propose  to  engage  in.  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affiaire. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

IFR  Doc  93-26050  Filed  10-21-93;  8:45  ami 

aiuMQ  CODE  Mie-ei-« 

Pnveetment  Company  Act  ReL  No.  19794; 
811-3704] 

MFS  Special  Fund;  Application 

October  18. 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPUCANT:  MFS  Special  Fund. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCAT10N:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FUNG  DATE:  The  application  was  filed 
on  October  8, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARMG:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  ordere  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  &e  SEC  by  5:30  p.m.  on 
November  15. 1993  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyere,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Applicant,  500  Boylston  Street,  Boston. 
Massachusetts  02116. 
FOR  FURTHER  MFORMATION  CONTACT. 
James  E.  Anderson,  Staff  Attorney,  at 
(202)  272-7027,  or  C.  David  Messman, 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPlfMENTARY  MFORMATION;  The 
following  is  a  stunmary  of  the 


Federal  Regigter  /  Vol.  58,  No.  203  /  Friday,  October  22,  1993  /  Notices  54629 


application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SECs 
Public  Reference  Brandi. 

Applkant's  RepraMotatioii* 

1.  Applicant  is  a  diversified  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  On  March  31. 1993,  applicant 
filed  a  notification  of  registration 
pursuant  to  section  8(a)  of  the  Act  and 

a  registration  statement  pursuant  to  the 
Securities  Act  of  1933.  The  registration 
statement  became  effiactive  on  May  31, 
1983,  and  applicant  commenced  its 
initial  public  offering  on  or  about  the 
effective  date. 

2.  On  Jime  9, 1993,  the  applicant  and 
MPS  Series  Trust  Vn  entered  into  an 
agreement  for  the  purchase  of  the 
applicant's  assets.  The  Agreement 
provided  that  applicant  would  transfer 
all  of  its  assets  and  liabiUties  to  the  MPS 
Value  Fund  (the  "Acquiring  Fund"),  a 
portfolio  of  MFS  Series  Trust  VII,  in 
exchange  for  Class  A  shares  of  beneficial 
interest  of  the  Acquiring  Fund. 

3.  On  April  21, 1993,  applicant's 
board  of  trustees  approved  the 
reorganization.  In  accordance  with  rule 
17a-8  of  the  Act,  applicant's  trustees 
determined  that  the  sale  of  applicant's 
assets  to  the  Acquiring  Fund  was  in  the 
best  interests  of  applicant's 
shareholders,  and  that  the  interests  of 
the  existing  shareholders  would  not  be 
diluted  as  a  result 

4.  Definitive  proxy  materials  soliciting 
shareholder  approval  of  the 
reorganization  were  filed  with  the  SEC 
on  June  18, 1993  and  were  mailed  to 
shareholders  on  or  about  tliat  date.  The 
reorganization  was  approved,  in 
emnrdanoe  with  Manachusetts  law,  by 
applicant's  shareholders  at  a  meeting 
held  on  August  5, 1993. 

5.  On  September  7, 1993,  the 
reorganization  was  consummated. 
Applicant  transferred  all  its  assets  and 
liabilities  to  the  Acquiring  Fund.  In 
exchange  for  $131,460,972.30  of  net 
assets  transferred  to  the  Acquiring 
Fund,  applicant  received  12.280,366.94 
Qass  A  shares  at  a  net  asset  value  per 
share  of  $10.71.  The  exchange  were 
made  at  net  asset  value  determined  as 
of  the  opening  of  business  on  September 
7, 1993.  The  shares  received  in 
exchange  for  applicant's  assets  were 
distributed  to  applicant's  shareholders 
pro  rata  in  accordance  with  their 
respective  interests  in  applicant. 

6.  The  Acquiring  Fimd  assumed  all 
expenses  in  connection  with  the 
reorganization.  These  expenses 
included  legal,  accounting,  printing, 
transfer  agency,  proxy  solicitor  and 
other  expoosea  totallLog  approximately 
$17,778. 


7.  As  of  the  date  of  the  amended 
application,  applicant  had  no 
shareholders,  assets,  or  liabilities. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  Applicant 
is  not  presently  engaged  in,  nor  does  it 
propose  to  engage  in,  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

For  the  ^C.  by  the  Division  of  Investment 
Managenient,  onder  delegated  authority. 
Marj^ret  H.  McFarUnd, 
Deputy  Secretary. 

[FR  Doc  93-26049  Piled  10-21-93;  8:45  am] 
■njJNO  oooc  soi*-»t-« 

Dnveetment  Compmy  Act  ReL  No.  19797; 
811-42771 

MFS  California  Municipal  Bond  Fund; 
Application 

October  18. 1993. 

ACCNCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  imder  the  Investmmt 

Company  Act  of  1940  ("Act"). 

APPLICANT:  MFS  California  Municipal 
Bond  Fund. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUWIARY  OF  APPUCATKM:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FUNG  DATE:  The  application  was  filed 
on  October  8, 1993. 

HEAMNG  OR  NOTIFICATION  OF  NEARM6:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  siEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  15, 1993  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natiire 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SECs  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant.  500  Boyl^on  Street.  Boston, 
Massachusetts  02116. 
FOR  FURTHER  NFOflMATION  CONTACT: 
James  E.  Anderson,  Staff  Attorney,  at 
(202)  272-7027,  or  C.  David  Messman. 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  <rf  Investment  Company 
Regulation). 


SUPPLEMENTARY  MFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  non-diversified 
open-end  management  Investment 
company  organized  as  a  Massachusetts 
business  trust.  On  April  9, 1985, 
applicant  filed  a  notification  of 
registration  pursuant  to  section  8(a)  of 
the  Act  and  a  r^istration  statement 
pursuant  to  the  Securities  Act  of  1933. 
The  registration  statement  became 
effective  on  June  10,  1985,  and 
applicant  commenced  its  initial  public 
offering  on  or  about  the  effective  date. 

2.  On  June  3, 1993,  the  applicant  and 
MFS  Municipal  Series  Trust  entered 
into  an  agreement  for  the  purchase  of 
the  applicant's  assets.  The  Agreement 
provided  that  applicant  would  transfer 
all  of  its  assets  and  liabilities  to  the  MFS 
California  Municipal  Bond  Fund  (the 
"Acquiring  Fund"),  a  portfolio  of  MFS 
Municipal  Series  Trust,  in  exchange  for 
Class  A  shares  of  beneficial  interest  of 
the  Acquiring  Fund. 

3.  On  April  14. 1993,  applicant's 
board  of  trustees  approved  the 
reorganization.  In  accordance  with  rule 
17a-8  of  the  Act,  applicant's  trustees 
determined  that  the  sale  of  applicant's 
assets  to  the  Acquiring  Pimd  was  in  the 
best  interests  of  applicant's 
shareholders,  and  that  the  interests  of 
the  existing  shareholders  would  not  be 
diluted  as  a  result 

4.  Definitive  proxy  materials  soliciting 
shareholder  approval  of  the 
reorganization  were  mailed  to 
shareholders  on  or  about  June  3, 1993, 
and  were  filed  with  the  SEC  on  June  14, 
1993.  The  reorganization  was  approved, 
in  accordance  with  Massachusetts  law, 
by  applicant's  shareholders  at  a  meeting 
held  on  July  30, 1993. 

5.  On  September  7, 1993,  the 
reorganization  was  consummated. 
Applicant  transferred  all  its  assets  and 
liabilities  to  the  Acquiring  Fund.  In 
exchange  for  $333,295,526.70  of  net 
assets  transferred  to  the  Acquiring 
Fund,  applicant  received 
55,540,032.968  Class  A  shares  at  a  n^ 
asset  value  per  share  of  $6.00.  The 
eocchanges  were  made  at  net  asset  value 
determined  as  of  the  caning  of 
business  on  September  7, 1993.  The 
shares  received  in  exchange  for 
applicant's  assets  were  distributed  to 
applicant's  shareholdws  pro  rata  in 
accordance  with  their  respective 
interests  in  applicant. 

6.  The  Acquiring  Fund  assumed  all 
expenses  in  ccmnection  with  the 
reorganization.  These  expenses 
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included  legal,  accounting,  printing, 
transfer  agency,  proxy  aolicitor  and 
other  expenses  totalling  approximately 
$20,132. 

7.  As  of  the  date  of  the  amended 
application,  applicant  had  no 
shareholders,  assets,  or  liabiUties. 
Applicant  is  not  a  party  to  any  Utigation 
or  administrative  proceeding.  Applicant 
is  not  presently  engaged  in.  nor  does  it 
propose  to  engage  in.  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margarat  H.  McFarlaad. 
Deputy  Secretary. 

[FR  Doc.  93-26048  Filed  10-21-93;  8:45  ami 
aiLLMa  cooc  toio-ei-M 


[RelMae  No.  35-25900] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ( "Act") 

October  15, 1993. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to . 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application{s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declare tion(s) 
should  submit  their  views  in  writing  by 
November  8,  1993.  to  the  Secretary. 
Securities  and  Exchange  Commission. 
Washington.  DC  20549.  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended 
may  be  granted  and/or  permitted  to 
become  effective. 

Public  Service  Company  of  New 
Hampshire  (70-8036) 

Public  Service  Comi>any  of  New 
Hampshire  ("PSNH").  1000  Elm  Street. 
Manchester.  New  Hampshire  03101.  an 


electric  utility  subsidiary  company  of 
Northeast  Utilities  ("Northeast"),  a 
registered  holding  company,  has  filed  a 
post-effective  amendment  under 
sections  6(a)  and  7  of  the  Act  and  Rule 
50(a)(5)  thereunder  to  its  declaration. 

In  a  series  of  transactions  not 
jurisdictional  under  the  Act  at  the  time, 
the  Business  Finance  Authority  of  the 
State  of  New  Hampshire  (formerly.  The 
Industrial  Development  Authority  of  the 
State  of  New  Hampshire)  issued  five 
series  of  pollution  control  revenue 
bonds  ("Bonds")  for  financing  PSNH's 
share  of  the  cost  of  constructing  certain 
pollution  control,  sewage,  and  solid 
waste  disposal  facilities  at  the  Seabrook 
Nuclear  Electric  Generating  Station. 
Unit  No.  1.  The  Bonds  included  two 
series  of  taxable  pollution  control 
revenue  bonds:  (i)  The  $114,500,000 
Pollution  Control  Revenue  Bonds 
(Public  Service  Company  of  New 
Hampshire  Project— 1991  Taxable  Series 
D  Bonds)  ("Series  D  Bonds");  and  (ii) 
the  $114,500,000  Pollution  Control 
Revenue  Bonds  (Public  Service 
Company  of  New  Hampshire  Project— 
1991  Taxable  Series  E  Bonds)  ("Series  E 
Bonds")  (collectively.  "Taxable 

Bonds"). 

In  order  to  improve  the  credit  ratings 
of,  and  to  support,  the  Taxable  Bonds. 
PSNH  obtained  two  letters  of  credit 
from  Citibank.  N.A.  ("Citibank"),  one 
for  each  series  of  the  Taxable  Bonds. 

After  the  Taxable  Bonds  were  issued. 
Citibank's  rating  in  the  financial 
markets  deteriorated.  In  addition,  after 
obtaining  the  Citibank  letters  of  credit. 
PSNH  was  advised  by  remarketing 
agents  that:  (i)  Many  institutional 
investors  that  otherwise  would  be 
interested  in  purchasing  the  Taxable 
Bonds  would  not  purchase  securities 
secured  by  letters  of  credit  issued  by 
Citibank;  and  (ii)  those  investors  that 
were  sUll  willing  to  purchase  the 
Taxable  Bonds  were  demanding  an 
interest  rate  premium  that  was  causing 
PSNH's  effective  interest  cost  to  be 
higher  than  it  would  have  otherwise 
been. 

In  response  to  PSNH's  concerns  with 
Citibank,  by  order  dated  September  4. 
1992  (HCAR  No.  25623),  PSNH  received 
authority  to  replace  the  Citibank  letter 
of  credit  for  the  Series  D  Bonds  with  a 
substitute  letter  of  credit  issued  by 
Barclays  Bank  PLC.  New  York  Branch 
("Barclays"). 

PSNH  now  proposes  to  obtain 
extensions  and  modifications  of  and 
replacements  for  (i)  the  Barclays  letter  of 
credit  and  the  associated  reimbursement 
agreement  for  the  Series  D  Bonds  (and 
any  previous  extensions  and 
modifications  thereof  and  replacements 
therefor)  and  (ii)  the  Citibank  letter  of 


credit  and  the  associated  reimbursement 
agreement  for  the  Series  E  Bonds  (and 
any  other  extensions  and  modifications 
thereof  and  replacements  therefor),  in 
each  case  from  time-to-time  during  the 
term  of  the  Taxable  Bonds,  provided 
that:  (A)  The  total  amount  available  to 
be  drawn  under  any  such  extended, 
modified  or  replacement  letter  of  credit 
does  not  exceed  $121,014,000;  (B)  the 
annual  letter  of  credit  commission 
applicable  to  any  such  extension, 
modification  or  replacement  does  not 
exceed  1%  per  annum  of  the  total 
amount  available  to  be  drawn  under  the 
extended,  modified  or  replacement 
letter  of  credit;  (C)  the  reimbursement 
agreement  applicable  to  any  such 
extension,  modification  or  replacement 
shall  provide  (or  shall  afford  PSNH  the 
option  to  elect)  that  drawings  to  pay  the 
principal  portion  of  the  piuchase  orice 
for  unremarketed,  tendered  Taxable 
Bonds  would  bear  interest  until  paid  at 
a  rate  not  to  exceed  the  higher  of  (1)  the 
prime  rate  plus  200  basis  points  or  (2) 
the  federal  funds  rate  plus  200  basis 
points;  (D)  such  extension,  modification 
or  replacement  is  otherwise  on  terms 
that  are  substantially  similar  in  all 
material  respects  to  those  aoplicable  to 
the  letter  of  credit  and  reimbursement 
agreement  (or  previous  extension  or 
modification  thereof  or  replacement 
therefor)  being  extended,  modified  or 
replaced;  and.  (E)  PSNH  shall  have 
obtained  all  necessary  State  commission 
approvals  applicable  to  such  extension, 
modification  or  replacement. 

PSNH  also  requests  authorization  to 
begin  negotiations  pursuant  to  an 
exception  from  the  requirements  of  Rule 
50,  pursuant  to  subsection  (a)(5) 
thereunder,  with  any  future  issuer  of  a 
letter  of  credit  to  document  the  terms  of 
the  extension,  modification  or 
replacement  of  the  present  letter  of 
credit.  It  may  do  so. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
IFR  Doc.  93-26009  Filed  10-21-93;  8:45  am] 

■lUJNO  CODE  Mie-«1-M 


iasuar  Delisting:  Application  to 
Withdraw  From  Listing  snd 
Registration;  (United  States  Filter 
Corp.,  Common  Stock,  $.01  Par  Value) 
File  No.  1-10728 

October  18, 1993. 

United  States  Filter  Corporation 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  12(d)  of  the  Sectmties 
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Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
from  listing  and  registration  (m  the 
American  Stock  Exchange,  Inc. 
("Amex"). 

The  reasons  alleged  In  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

Accormng  to  the  Company,  in 
addition  to  being  listed  on  the  Amex.  its 
common  stock  is  listed  on  the  New  York 
Stock  Exchange,  Inc.  ("NYSE").  The 
Company's  common  stock  commenced 
trading  on  the  NYSE  at  the  opening  of 
business  on  September  1,  1993  and 
concurrently  therewith,  such  stock  was 
suspended  from  trading  on  the  Amex. 

In  making  the  decision  to  withdraw 
its  common  stock  from  listing  on  the 
Amex,  the  Company  considered  the 
direct  and  indirect  costs  and  expanses 
attendant  in  maintaining  the  dual  listing 
of  its  common  stock  on  the  NYSE  and 
on  the  Amex.  The  Com{)any  does  not 
see  any  particular  advantage  in  the  dual 
trading  of  its  common  stoan  and 
believes  that  dual  listing  would 
fragment  the  market  for  its  common 
stock. 

Any  interested  person  may,  on  or 
before  November  8, 1993,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington.  DC  20549, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any. 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

JaMrtkaa  G.  Kalz, 

Secretary. 

(FR  Doc  93-26010  Filed  10-21-83;  8:45  am] 


SMALL  BUSINESS  A0MU4ISTRATI0N 

n>portlng  and  ntofdk— ptng 
RequirMn«nU  Umtor  0MB  Review 

ACTION:  Notice  of  reporting  requirements 
submitted  for  reiriew. 

SUMMARY:  Under  the  provisions  of  the 
Faperworin  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 


recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATC8:  Comments  should  be  submitted 
on  or  before  November  22, 1993.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (S.F.  83), 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
re\'iew  mey  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 
FOR  FURTHER  MFORMATKM  COWTACT: 
Agency  Clearance  Officer.  Cleo 
Verbillis,  Small  Business 
Administration,  409  3rd  Street,  SW.,  5th 
Floor,  Washington,  DC  20416. 
Telephone:  (202)  205-6629. 
OMB  Reviewer:  Gary  Waxman.  OfBce  of 
Information  and  Regulatory  Affairs, 
OfBce  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Tide:  Debt  Collection  Activities  and 

Financial  Statement  of  Debtor 
Form  No:  SBA  Form  770 
Description  of  Respondents:  Recipients 

of  SBA  Loans 
Annual  Responses:  169,000 
Annua/  Burden:  169,000 

Dated:  Octobw  18. 1993. 
Clao  Verbillis. 

Chief  Administrative  Information  Branch. 
(FR  Doc.  93-26035  Filed  10-21-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Receipt  of  Noise  Compatibility 
Program  and  Request  for  Review; 
Gulfport-BUoxi  Region^  Airport, 
Gulfport.  MIssiaalppi 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  that  it 
is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Gulfport-Biioxi  Regional 
Airport  under  the  provisions  of  title  I  of 
the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
(hereinafter  referred  to  as  "the  Act")  and 
14  CFR  part  150  by  Gulfport-Biioxi 
Regional  Airport  Authority.  This 
program  was  submitted  subsequent  to  a 


determination  by  FAA  that  associated 
noise  exposure  maps  submitted  under 
14  CFR  part  150  for  Gul^ort-Biloxi 
Regional  Airport  were  in  compliance 
with  applicable  requirements  effective 
May  21, 1993.  The  proposed  noise 
compatibility  pn^ram  will  be  approved 
or  disapproved  on  or  before  April  3. 
19Q4. 

EFFECTIVE  DATE:  The  effective  date  of  the 
start  of  FAA's  review  of  the  noise 
compatibility  program  is  October  5, 
1993.  The  public  comment  period  ends 
December  4, 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Walter  Bauer,  Program  Manager,  Atlanta 
Airports  District  Office,  1680  Phoenix 
Parkway.  Suite  101.  College  Park. 
Georgia  30349.  Telephone:  (404)  994- 
5306.  Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  Gulfport- 
Biioxi  Regional  Airport  which  %vill  be 
approved  or  disapproved  on  or  before 
April  3, 1994.  This  notice  also 
announces  the  availabiUty  of  this 
program  for  public  review  and 
comment. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compUance  with 
the  requirements  of  Fedwal  Aviation 
Regulations  (FAR)  part  150, 
promulgated  pursuant  to  title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets  . 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for 
Gulfport-Biioxi  Regional  Airjwrt, 
effective  on  Octobm-  5, 1993.  It  was 
requested  that  the  FAA  review  this 
material  and  that  the  noise  mitigation 
measures,  to  be  implemented  jointly  by 
the  airport  and  siurounding 
communities,  be  approved  as  a  noise 
compatibility  program  under  section 
104(b)  of  the  Act.  Preliminary  review  of 
the  submitted  material  indicates  that  it 
conforms  to  be  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  vtrill  be 
completed  on  or  before  April  3,  1994. 

The  FAA's  detailed  evnuation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  §  150.33  The  primary 
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considerations  in  the  evaluation  process 
arfl  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 

Federal  Aviation  Administration,  Atlanta 
Airports  District  Office,  1680  Phoenix 
Paritway,  Suite  101.  College  Park,  Georgia 
30349. 

Mr.  Bruce  Frallic,  Executive  Director, 
Gulfport-Biloxi  Regional  Airport  Authority. 
14035-L  Airport  Road,  Gulfport. 
Mississippi  39501. 

Questions  may  be  directed  to  the 
individual  named  above  imder  the 
heading,  FOfI  RMTHER  MFORMA-nON 
CONTACT. 

Issued  in  Atlanta,  Georgia,  October  5. 1993. 
Howard  M.  Robinson. 
Acting  Manager,  Atlanta  Airports  District 
Office. 

[FR  Doc.  93-26062  Filed  10-21-93;  8:45  am] 
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[Summary  Notice  No.  PE-93-45] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CTTl  part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 


is  intended  to  affiect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  November  11, 1993. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

10),  Petition  Docket  No. ,  800 

Independence  Avenue,  SW.. 
Washington.  DC  20591. 

The  petition,  any  conmients  received, 
and  ac:opy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  room  915G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Ave.  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration,  800  Independence  Ave, 
SW..  Washington.  DC  20591;  telephone 
(202) 267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (gj  of  S 1127  of 
part  11  of  the  Federal  Aviation 
RegulaUons  (14  CFR  part  11). 

Issued  in  Washington,  DC,  on  October  18, 
1993. 

Donald  P.  Byma. 
Assistant  Chief  Counsel  for  Hegulations. 

Petitions  for  Exemption 

Docket  No.:  27403 

Petitioner:  Mr.  Doyle  Vaughan 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner 
to  serve  as  a  pilot  in  part  121  air 
carrier  operations  after  his  60th 
birthday. 

Docket  No.:  27423 

Petitioner:  Mr.  Lawrence  Edwin  Davis 

Sections  of  the  FAR  Affected:  14  CFR 
21.183(d)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  issuance  of  a 
Standard  Airworthiness  Certificate  for 
a  Falcon  Biplane,  model  F-1. 

Docket  No.:  27428 

Petitioner.  Snow  Aviation  International. 
Inc.  

Sections  of  the  FAR  Affected:  14  CFR 
21.19(a)  and  (b)(1) 

[)e8cription  of  Relief  Sought:  To  allow 
Snow  Aviation.  Inc.  to  apply  for  a 
Supplemental  Type  Certificate  for  a 
design  change  that  changes  the 
number  of  engines  from  three  to  two 
on  the  Boeing  model  727-200 
airplanes. 


Docket  No.:  27457 

Petitioner:  Daniel  Webster  College  and 
Miss  Robin  L.  Bray 

Sections  of  the  FAR  Affected:  14  CFR 
141.35(d)(2) 

Description  of  Relief  Sought:  To  allow 
Miss  Bray  to  serve  as  the  Chief  Flight 
Instructor  at  Daniel  Webster  College 
administering  a  course  of  training 
other  than  those  that  lead  to  the 
issuance  of  a  private  pilot  certificate 
or  rating  or  an  instrument  rating,  or  a 
rating  with  instrument  privileges, 
without  the  required  minimum  of 
2000  hours  as  pilot  in  command  (PIC). 

Dispoaitions  of  Patitiona 

Docket  No.:  26532 

Petitioner:  McCall  Air  Taxi.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g)  ,    , 

Description  of  Relief  Sought/ 
Disposition:  To  extend  and  amend 
Exemption  No.  5381  to  continue  to 
permit  the  appropriately  trained  and 
certified  pilots  employed  by  McCall 
Air  Taxi.  Inc.  to  convert  the  cabins  of 
its  aircraft  (minus  the  Cessna  320-B 
and  plus  a  Britten-Normand  BN-2A 
and  Cessna  210)  operated  under  FAR 
Part  135  from  passenger  to  cargo 
configurations,  and  the  converse,  by 
removing  and  replacing  seats  when 
certified  mechanics  are  not  available 
to  perform  the  maintenance. 

Grant,  October  5, 1993,  Exemption  No. 
5381A 

Docket  No.:  27283 

Petitioner:  Northwest  Airlines.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.356 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner 
to  operate  six  DC-9-10  aircraft 
between  December  30. 1993  and  June 
30. 1994,  without  those  aircraft  being 
equipped  with  an  approved  Traffic 
Alert  and  Collision  Avoidance  System 
(TCAS). 

Denial.  October  8, 1993,  Exemption  No. 
5763 

Docket  No.:  27329 

Petitioner:  Comair  Airlines  

Sections  of  the  FAR  Affected:  14  CFR 
135.167(a)(2),  (b),  and  (c) 

Description  of  Relief  Soxight:  To  allow 
Comair  to  operate  in  extended 
overwater  operations  without  carrying 
certain  emergency  equipment,  such  as 
lifsrafts.  emergency  locator 
Transmitters,  pyroteqbnical  signaling 
devices,  and  survival  kits  on  its 
airplanes. 

Denial,  October  5,  1993.  Exemption  No. 

5760 

Docket  No.:  27383 
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Petitioner  Hudson  Air  Service,  Inc. 

Sections  of  the  FAR  Afiiacted:  14  CFR 
43.3(g) 

Description  of  Relief  Sought:  To  allow 
the  pilots  employed  by  Hudson  Air 
Service,  Inc.  to  remove  and  reinstall 
aircraft  cabin  seats  in  company 
aircraft 

Grant,  October  S,  1993,  Exemption  No. 
5762 

Docket  No.  27430 

Petitioner:  Midwest  Flying  Service,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  {>ermit  Midwest 
Flying  Service.  Inc.  to  operate  withouf 
a  TSCM:i12  (Mode  S)  transponder 
installed  on  its  aircraft  operating 
imder  the  provisions  of  Part  135. 

Grant,  October  4. 1993.  Exemption  No. 
5757 

Docket  No.:  27441 

Petitioner  Department  of  the  Army 

Sections  of  the  FAR  Affiected:  14  CFR 
45.29(b)(3) 

Description  of  Relief  Soiight:  To  allow 
for  the  use  of  smaller  aircraft 
nationahty  and  registration  markings 
in  place  of  the  12-inch  high  markings 
required  by  the  regulations. 

Grant,  October  6. 1993,  Exemption  No. 
5761 

[FR  Doc  S3-260S9  Filed  10-21-03;  8:45  am] 
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Aviation  Rutamaidng  Advtaory 
Commlttaa  Itoating  on  Aircraft 
Cartlflcation  Procaduraa  laauaa 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACDOM:  Notice  of  meeting. 

MMUARV:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration's 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  aircraft 
certification  procedures  issues. 
DATS8:  The  meeting  will  be  held  on 
October  28, 1993,  at  9  t.m.  Arrange  Tor 
oral  presentations  by  October  18, 1993. 
AD0ME88E8:  The  meeting  will  be  held  at 
the  General  Aviation  Manu&cturers 
Assodation.  Suite  801, 1400  K  Street, 
NW..  Washington.  DC  20005. 
RM  FURTMER  MFORUATXM  CONTACT: 
Ms  Kathv  Ball,  Aircraft  Certification 
Service  (AIR-1).  800  Independence 
Avenue,  SW..  Washington,  DC. 
telephone  (202)  267-8235. 
SUPPLEMENTAflY  MFOMUTXM:  Pursuant 
to  section  101(a)(2)  of  tiie  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 


463;  5  U.S.C.  App.  II).  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  advisory  committee  to  be 
held  on  October  28, 1993.  at  the  General 
Aviation  Manufacturers  Association, 
Suite  801. 1400  K  Street,  NW.. 
Washington,  [XZ  20005.  The  agenda  for 
the  meeting  will  include: 

•  Opening  Remarks 

•  Review  of  Action  Items 

•  Working  Group  Reports 
ICPTF 

ELT 

Delegation  System 

Parts 

Production  Certification 

•  New  Business 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  October  18, 1993,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Assistant 
Executive  Director  for  Aircraft 
Certification  Procedures  or  by  bringing 
the  copies  to  him  at  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  "FOR  FURTHER  MFORMATION 
CONTACT." 

Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistant  listening  device,  if 
requested  10  calender  days  before  the 
meeting. 

Issued  in  Washington,  DC,  on  Octolwr  6. 
1993. 

WUliaBl.Sallhraa. 

Assistant  Executiv9  Director,  for  Aircraft 
Certification  Procedures,  Aviation 
Rulemaking  Advisory  Committee. 
(FR  Doc.  93-26058  Filed  10-21-03;  8:45  am] 
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Notica  of  Paaaangar  Facility  Charga 
(PFC)  Approvala  and  Diaapprovaia 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnON:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In 
September  1993,  there  were  seven 
applications  approved. 

truMMARY:  Hie  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (TiUe  IV  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158).  This  notice  is  published 
pxirsuant  to  paragraph  d  of  $  158.29. 


PFC  APPUCATIONS  APPROVED 

Public  Agency:  Greater  Rockford  Airport 

Authority,  Rockford,  Illinois. 
Application  Number:  93-02-U-OO- 

RFD. 
Application  Type:  Use  PFC  Revenue. 
PFC  Level:  $3.00. 
Total  Approved  Net  PFC  Revenue: 

$1,168,937. 
Earliest  Permissible  Charge  Effective 

Date;  Oct  oberl,  1992. 
Estimated  Charge  Expiration  Date: 

October  1, 1996.    - 
Class  of  Air  Carriers  not  Required  to 

Collect  PFS's: 

Previously  approved  in  July  24, 1992 
decision. 

Brief  Description  of  Projects  approved  to 

use  PFC  Revenue: 
Complete  extension  of  runway  6, 
Construct  parallel  taxiway  to  nmway  6 

extension, 
Acquire  Parcel  P, 
Rehabiltate  runway  18/36, 
Environmental  assessment. 
Update  Part  150  study. 
Security  upgrade  to  meet  Part  107.14. 
Decision  date:  September  2. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  H.  Yates.  Chicago  Airports  District 
Office.  (312)  694-6335. 
Public  Agency:  Yuma  County  Airport 

Authority,  Yuma,  Arizona. 
AppUcation  Number:  93-01-C-OO- 

YUM. 
Application  Type:  Impose  and  Use  PFC 

Revenue. 
PFC  Level:  $3.00. 
Total  Approved  Net  PFC  Revenue: 

$1,678,064. 
Earliest  Permissible  Charge  Effective 

Date:  December  1. 1993. 
Estimated  Charge  Expiration  Date:  June 

1.  2003. 
Class  of  Air  Carriers  not  Required  to 

Collect  PFC's: 

Part  135  air  taxi/commercial  operators 
and  Part  135  air  ambulances. 
Determination:  Approved.  Based  on 

information  submitted  in  the  Yuma 

County  Airport  Authority's 

application,  the  FAA  has  determined 

that  the  proposed  class  accounts  for 

less  than  1  percent  of  the  total 

enplanements  at  Yuma  International 

Airport. 
Brief  Description  of  Projects  Approved 

for  Collection  and  Use: 
Expand  large  aircraft  parking  apron, 
Construct  a  new  access  road, 
Intall  Precision  Approach  Path 

Indicators  on  eech  end  of  nmways  8, 

26,  and  35, 
Construct  two  heliports  (hefipads), 
Erosion  protection/soil  stabilization. 
Construct  new  terminal. 
Brief  Description  of  Project 

Disapproved: 
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Land  acquisition. 
Determination:  Disapproved.  This 

project  i '  ineligible  under  section 

158.3.  Acquisition  costs  were 

incurred  prior  to  November  5, 1990 

and  therefore,  the  project  is  not  RFC 

eligible. 
Decision  Date:  September  9, 1993. 
FOR  FURTHER  INFORMATION  COMTACT:  John 
P.  Milligan,  Western-Pacific  Region 
Airports  Division,  (310)  297-1029. 
Public  Agenc}':  Qty  of  ^4ew  Haven,  New 

Haven,  Connecticut. 
Application  Number  93-01-C-OO- 

HVN. 
Application  Type:  Impose  and  Use  PFC 

Revenue. 
PFC  Level:  $3.00. 
Total  Approved  Net  PFC  Revenue: 

$2,490,450. 
Earliest  Permissible  Charge  Elective 

Date:  December  1.  1993. 
Estimated  Charge  Expiration  Date:  June 

1.1999. 
Class  of  Air  Carriers  Not  Required  To 

Collect  F^C'S: 

On  demand  air  taxi/charter  operators 
filing  FAA  Form  1800-31. 
Determination:  Approved.  Based  on 

information  submitted  in  the  Qty  of 

New  Haven's  application,  the  FAA 

has  determined  that  the  proposed 

class  accounts  fcxr  less  than  1  percent 

of  the  total  enplanements  at  Tweed- 
New  Haven  Airport. 
Brief  Description  of  Project  Approved 

For  Collection  and  Use: 

Acquire  land. 
Decision  Date:  September  10,  1993. 
FOR  FURTHER  INFORIiATWH  COWTACT: 
Phscilla  Soldan.  New  England  Region 
Airports  Division.  (617)  238-7814. 
Public  Agency:  Greater  Orlando  Airport 

Authority,  Orlando.  Florida. 
Application  Number:  93-02-C-OO- 

MCO. 
Apphcatic!  Type:  hnpose  and  Use  PFC 

Revenue. 
PFC  Level:  $3.00. 
Totol  Approved  Net  PFC  Revenue: 

$12,957,000. 
EarUest  Estimated  Charge  Effective  Date: 

July  1, 1997. 
Estimated  Charge  Expiration  Date: 

February  1. 1998. 
Class  of  Air  Carriers  Not  Required  To 

Collect  PFCS: 

None. 
Brief  Description  of  Projects  Approved 

For  Collection  and  Use: 
New  east  airfield  land  purchase. 
Interest  of  the  existing  land  acquisition 

program. 


Decision  Date:  September  24.  1993. 
FOR  FURTHER  MFORMATtON  COMTACT: 
Pablo  G.  Aufbnt.  Orlando  Airports 
District  Office.  (407)  648-6583. 
Public  Agency:  Luzerne  and 

Lackawanna  Counties  Bi-County 

Airport  Board.  Avoca.  Pennsylvania. 
Application  Number:  93-01-C-OO- 

AVP. 
Application  Type:  Impose  and  Use  PFC 

Revenue. 
PFC  Level:  $3.00. 
Total  Approved  Net  PFC  Revenue: 

$2,369,566. 
Earliest  Permissible  Charge  Effective 

Date:  December  1, 1993. 
Estimated  Charge  Expiration  Dale:  Jtine 

1. 1997. 
Class  of  Air  Carriers  Not  Required  to 

Collect  PFC'S: 

Air  taxi/commerdal  operators  filing 
FAA  Form  1800-31. 
E)etermination:  Approved.  Based  on 

information  submitted  in  the  Luzerne 

and  Lackawanna  Counties  Bi-County 

Airport  Board's  application,  the  FAA 

has  determined  that  the  proposed 

class  accounts  for  less  than  1  percent 

of  the  total  enplanements  at  Wilkes 

Barre/Scranton  International  Airport. 
Brief  Description  of  Projects  Approved 

For  Collection  and  Use: 
Purchase  snow  removal  equipment. 
Purchase  aircraft  rescue  and  firefighting 

(ARFF)  vehicle. 
Brief  Description  of  Projects  Approved 

For  Collection  Only: 
Design  passenger  terminal. 
Design  passenger  terminal  apron. 
Design  ARFF  building. 
Construct  parallel  taxiway— runway  10/ 

28, 
Construct  phase  I — air  cargo, 
Construct  ARFF  building. 
Decision  Date:  September  24, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Walsh,  Harrisburg  Airports  District 
Office,  (717)975-3423. 
Public  Agency:  Flathead  Muncicpal 

Airport  Authority.  Kalispell. 

Montana. 
Application  Number  93-01-C-OO- 

FCA. 
Application  Type:  Impose  and  Use  PFC 

Revenue. 
PFC  Uvel:  $3.00. 
Total  Approved  Net  PFC  Revenue: 

$1,211,000. 
Earliest  Permissible  Charge  Effective 

Date:  December  1. 1993. 
Estimated  Charge  Expiration  Date: 

November  1. 1999. 
Class  of  Air  Carriers  not  Required  to 

Collect  PFCs: 


Air  taxi  commercial  operators. 

Determination:  Approved.  Based  on 
information  submitted  in  the  Flathead 
Municipal  Airport  Authority's 
application,  the  FAA  has  determined 
that  the  proposed  class  accounts  for 
less  than  1  percent  of  the  total 
enplanements  at  Glacier  Park 
International  Airport  (FCA). 

Brief  Description  of  Projects  Approved 
for  Collection  and  Uae: 

Runway  2/20  rehabihtatioa. 

Runway  snovrplow  and  truck 
replacement. 

Brief  Description  of  Project  Approved 
in-Part  for  Collection  and  use: 

ARFF  hydrant  water  system. 

Determination:  Approved  in  part.  The 
project  is  generally  airport 
improvement  program  (AIP)  eligible 
in  accordance  with  paragraphs  562 
and  567  of  FAA  Order  5100. 3SA  and 
will  enhance  safety  at  FCA.  However, 
the  hydrant  and  distribution  tine 
serving  the  fuel  farm  are  not  eligible 
since  they  serve  a  facility  that  is  not 
AIP  eligible:  therefore,  that  portion  of 
the  project  is  not  approved. 

Decision  Date:  September  29, 1993. 

FOR  FURTHER  WFORMATWN  CONTACT: 

David  P.  Gabbert,  Helena  Airports 
District  Office.  (406)  449-5271. 

Public  Agency:  Qty  of  Chico.  Chico. 

Cahfornia. 
Application  Number  93-01-C-OO-aC 
Application  Type:  Impose  and  Use  PFC 

Revenue. 
PFC  Level:  $3.00. 

Total  Approved  PFC  Revenue:  $137,043. 
Earliest  Permissible  Charge  Effective 

Date:  December  1. 1993. 
Estimated  Charge  Expiration  Date:  June 

1,1997. 
Class  of  Air  Carriers  not  Required  to 

Collect  PFC's: 

None. 

Brief  DescriptiOTi  of  Project  Approved 
for  Collection  and  use: 

Terminal  building  sterile  and  baggage 
areas. 
Decision  Date:  September  29. 1993. 

FOR  FURTHER  MFORMATWN  CONTACT: 
Joseph  R.  Rodriguez.  San  Francisco 
Airports  District  Office.  (415)  876-2805. 

Issued  in  Washington,  DC  on  October  IS. 
1993. 

LoweD  lohnaoB. 

Manager.  Airports  Financial  Assistance 
Division. 


L.W. 
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Cumulative  List  of  PFC  Applications  Previously  Approved 


state.  Application  No..  Airport,  Oty 


Alabaina: 

92-01 -l-OO-HSV..    HuntBvUia    InB-Cad    T   Jonas    FMd 

HuntavIHa  

93-02-U-OO-HSV..  Huntavila  IrtWJail  T  Jonaa  Raid! 

HuntavWa  

82-01 -C-00-*«SL..    Muada   Shoala    Ra0lonai'.'"M^ 

Shoala 

ArUona: 

92-01 -C-OO-FLQ.,  Fla$)8taff  PulHam.  Raastaff 

CaiHomia. 

92-01-G-oa-ACV..  Areata,  Areata  

92-01-C-OOO-IYK..  Inyokam,  Inyokam  

93-01-C-OO-LAX.,  Loa  Angales  International.  Loa  Anoa- 

laa  

92-01-C-OO-OAK..   MatropoUtan  OaUwxJ  iritemationai! 

Oakland 

93-01-»-00-ONT..  Ontario  International.  OrHaito  !!!!"!!!!!!! 
92-01-C-OO-PSP..  PaJm  Springs  Regtonal,  Palm  Springs 
92-01-C-OO-SMF.,     Sacramento     MetropoWtan,     Sac- 

ramanto 

92-01-C-OO-SJC..  San  Joaa  IntefrUttorial.SanJoaa  "!.!!! 
93-02-U-OO-SJC..  San  Joaa  intamaUonal,  San  Jose  .... 
93-03-C-OO-SJC..  San  Josa  International,  San  Jose 
92-01 -C-OO-SBP..  San  Luis  Obispo  County-McChesney 

Field,  San  Luis  Ot)tspo  

92-01-C-OO-STS.,  Sonoma  County.  Santa  Rosa 

»1-01-M)0-TVL.  Lake  Tahoe.  South  Lake  Tahoe 

Colorado: 

92-01 -C-OO-COS..  Colorado  Springs  Municipal.  Colo- 
rado Sprir>gs  

92-01-C-OO-OVX.,  Denver  imernatiori  (New).  Denver  7 

93-01 -C-OO-EGE..  Eagle  County  Regional,  Eagle 

93-01-C-OO-FNL..  Fort  Collins-Loveland,  Fort  Collins  

92-01-C-OO-GJT.,  Walker  FteW,  Grand  Junction  

93-01-C-OO-GUC.,  Gunnison  County.  Gunnison  

93-01 -C-OO-HDN.,  Yairpa  Valley.  Hayden  

93-01-C-OO-MTJ..  Montrose  County,  Montroee 

93-01-C-00-PU8..  Pueblo  Menttrtal.  Puebto 

92-01-C-OO-SBS..  Steamboat  Springs/Bob  Adams  Field, 
Steamboat  Springs  

92-01-C-OO-TEX..  TeUurlde  Regional,  TellurWe 

Connecticut: 

93-O2-M)0-BOL.  Bradley  Intematkxwl,  Windsor  Locks 
FlorkMu 

93-01-C-OO-OAB.,  Daytona  Beach  Regkxwl,  Daytona 
Beach „ ._ 

92-01 -C-00-«SW..  Southwest  Ftorida  Intomsionaii  Fort 
Myers  

93-02-U-OO-RSW..  Southwest  Ftorida  Intem^onirFort 
Myers  

92-01-C-OO-EYW..  Key  West  International'.  Key  Wmi""." 

aa-OI-C-OO-MTH..  Marathon.  Marathon  

Sa-OI-C-OO-MCO..  Orlando  IntematkxiaJ.  Ortando 

aa-01-C-OO-PNS.,  Pensacola  Regional.  Pensacola 

82-01 -l-OO-SHQ..     Sarasota-Bradenton     International. 
Sarasote 

Ba-01-MX>-TLH..  Tallahassee  Regtonal,  Tallahawee  ". 

B3-0T-C-0O-TPA..  Tampa  Intemattonal.  Tanf»a  

Georgia: 

91-01-C-OO-SAV.,  Savannah  Intemattonal.  Savannah  .... 

92-01-M)0-VLD..  Vatooeta  Regtonal,  Vatooste 

Idaho: 

93-01-C-OO-SUN..  Friedman  Memorial.  HaUey 

9a-01-C-00-IOA..  kteho  Falls  Muntoipal.  klaho  Fals  .... 
92-01-C-OO-TWF.,  Twin  Falls-Sun  Valley  Regtonal,  Twin 

FaHs  „ 

minote: 

93-01 -C-OO-MDW..  Chtoago  Mtoway.  Chteago 

93-01-C-OO-ORO..  Chicago  CHare  Intemattoniri.  Chl- 

«V)  .. — I 


Date  approved 


03*^)6/1992 

06/03/1993 

02/18/1992 

09/29/1992 

11/24/1992 
12/10/1992 

03/26/1993 

06/26/1992 
03/26/1993 
06/25/1992 

01/26/1993 
06/11/1992 
02/22/1993 
06/16/1993 

11/24/1992 
02/19/1993 
05/01/1992 


12/22/1992 
04/28/1992 
06/1S/1993 
07/14/1993 
01/15/1993 
06/27/1993 
08/23/1993 
07/29/1993 
Oe/16/1993 

01/15/1993 
11/23/1992 

07/09/1993 


04/20/1993 

08/31/1992 

05/10/1993 
12/17/1992 
12/17/1992 
11/27/1992 
11/23/1992 

06/29/1992 
11/13/1992 
07/15/1993 

01/23/1992 
12/23/1992 

06/291/1993 
10/30/1992 

08/12/1992 

06/28/1993 

06/28/1993 


Level 

of 

PFC 


$3 

3 

3 

3 

3 
3 


3 

3 

3 
3 
3 
3 
3 

3 
3 
3 

3 
3 

3 
3 

3 

3 

3 


Total  approved  net 
PFC  reverxje 


$19,002,366 

19.002,366 

104,100 

2,463,581 

188.500 
127,500 

360.000.000 

12.343,000 
49.000.000 
81.888,919 

24,045000 
29.228,826 
29.228.826 
16,245.000 

502,437 
110,500 
928,747 


5,622,000 

2,330,734,321 

572,609 

207,857 

1,812,000 
702,133 
532,881 

1,461,745 

1.200.745 

1,887.337 
200.000 

12.030.000 


7.967.835 
252.548.262 

252,548.262 
945.937 
153,556 

167,574,527 
4,715,000 

38.715,000 

8,617,154 

87,102.000 

39,501,502 
260,526 

168,000 
1,500.000 

270.000 

79.920.958 

500.418.285 


Earliest  charge 
effectivsdate 


06^1/1992 

09/01/1993 

06/01/1992 

12/01/1992 

02/01/1993 
03/01/1993 

07^1/1993 

09/01/1992 
07/01/1993 
10/01/1992 

04/01/1993 
09/01/1992 
05/01/1993 
08/01/1995 

02/01/1993 
05/01/1993 
08/01/1992 


03A)1/1993 
07/01/1992 
09/01/1993 
10/01/1993 
04/01/1993 
11/01/1993 
11/01/1993 
11/01/1993 
11/01/1993 

04/01/1993 
03/01/1993 

10/01/1993 


07/01/1993 

11/01/1992 

11/01/1992 
03/01/1993 
03/01/1993 
02/01/1993 
02/01/1993 

08/01/1992 

02/01/1 993/ 

10^1/1993 

07/01/1992 
03/01/1993 

09/01/1993 
01/01/1993 

11/01/1992 

Oa/01/1993 

08A>1/1993 


Estimated 

charge  explra- 

Itondate 


11A)1/2008 

11/01/2008 

02/01/1995 

01/01/2015 

05/01/1964 
09/01/1995 

07/01/1998 

05A)1/1994 
07/01/1998 
11/01/2032 

03/01/1996 
08/01/1995 
08/01/1995 
05/01/1997 

02/01/1995 
04/01/1995 
03/01/1997 


02/01/1996 
01/01/2026 
04A}1/199e 
06/01/1996 
OttVI/1996 
03/01/1998 
04/01/1997 
02/01/2009 
08A)1/2010 

04/01/2012 
11/01/1997 

09/01/1995 


11/01/1999 

06A31/2014 

06A)1/2014 
12/01/1995 
06A)1/1995 

02A)1/1998 
04A)1/1996 

09/01/2005 
12A)1/1998 
09/01/1999 

03«}1/2004 
10A)1/1997 

09A}1/1997 
01/01/1996 

05/01/1996 

08A)'/2001 

10/01/1999 
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Cumulative  Ust  of  PFC  Appucatwns  Prevkxjsly  approved— Continued 


stats.  Applcadon  No..  Aiipoft.  CNy 


92-01-4-00-WFD..  Greatar  Roddord.  RocMonl .- 

9a_0i-M)0-SP1..  Capttai,  SprtngflaW ..- 

ft3-0a-U-0O-SP1..  CapMai.  SpilngfWd  — 

Indiana: 

fla-Oi-CXKV-FWA..    Fort    Wayna    Irtamallonal.    Fort 


Wayna -•• 

93-01-C-OO-INO.,  Indtowpoaa  hUamatlonal.  Indtanapoia 


Iowa: 


92-01-MXM)BQ..  Dubuqua  Ragtonal.  Dutxjqua  - 

93-01-C-OO-SUX.,  Sioux  Gateway.  Swux  Oty  

Kanlucky: 

93-01-C-OO-LEX,  Blue  Grass.  Lsjdngtoo 

Louisiana: 

92-01 -4-00-BTR.  Baflon  Rouge  Metropoltan.  Ryan  FleJd. 

Baler  Rooge 

93-02-U-OO-BTR.    Baton    Rouge   Metropotttan.    Ryan 

Raw,  Baton  Rouge - 

93-01-C-OO-MSV..   New  Orteene  Inlsmatlonal/Moisant 

Rekl.  NewOrteane - 


Dalaapprawed 


Mafytend:  ^      . 

92-01-4-00-6WI..    BaMmore-WaaNnglon    International. 


Battmors  — — -~ 

Massachusetts: 

93-01 -C-OO-eOS.,    Genertf    Edward    L    Logan    Inter- 

natlonal,  Boston 

92-01-C-OO-ORH..  Wofcester  Munldpal.  Worcester  

Michigan: 

92-01-C-OO-OTW..  Detroit  Metropo«an-Wayne  County. 

Detroit 

92-01-MX>-€SC..  Delta  County.  Eacanaba ~ 

93-01-C-OO-FNT.,  Bishop  IrtemaUonal,  FHnt 

92-01 -MX)-GRR..    Kent    County    Intemaltonal,    Grand 

ne^Mia •• 

92-<Jl-C-00-CMX..  Houghton  County  Memorial.  Hancock 

93-01 -C-0(MWO..  Gogebic  County.  Ironwood 

93-01-C-OO-LAN..  Capital  City.  Lansing  — 

92-01-4-00-MQT..  Marquette  County.  Marquette  ._ 

92-01 -C-OO-PLN,  Pension  Reglonal-Emmel  County, 

Pension  „ - 

Mlnr>esota: 

93-01-C-OO-BRD..    BralnenM>ow   Wing    County    Re- 
gional. Brainerd  ._ — - 

92^1-C-OO-MSP..   Mhmeapolla-St   Paul   International, 

Minneapolis - ~ 

Mississippi: 

91  -01-C-OO-QTR.,  Golden  Triangle  Regional.  Colunbus 
92-01-C-(O-GPT..  GuMport-Baojd  Regtonai.  GuMport-BI- 

tojd - 

g2-oi-c-00-PIB..  Hattiesburg-Laurel  Regional.  Hattles- 

txjrg-Laural ~ — - — 

93-01-C-00->JAN.,  Jackson  Intematenal,  Jackson  

92-01-C-OO-MEI,  Key  FleW,  Meridian  .„ - 

Missouri: 

93-01-C-OO-SGF..  Springfield  Reghxwl,  SpringfWd 

92-01-C-00-STL.,  L«nber1-St   LoUs  International,  St 

Louia  - 

Montana: 

93-01-C-00-aZN..  Qiiatin  FleW.  Bozeman 

ge-01-C-00-GTF..  OreM  FaNe  lntamatk)nal.  Great  Fata  . 
03-02-U-OO-GTF.,  GfMt  Fala  Mamattonal,  Greet  Fals  . 

92-01-C-00-HLN.,  Helena  Regkanel.  Helena  - 

92-01-C-OO-MSO.,  Missoula  Intematkjnal.  Missoula 

Nevada: 

91-01-C-00-LAS.  McCanan  Intemattonal.  Las  Vegas  „... 
93-02-C-00-LAS..  MoCarran  Intamatkinal.  Las  Vegas  .... 
New  Hwnpehke: 

9C-01-C-00-MHT..  Manchester.  Manchester _™ 

New  Jersey: 

ge-01-C-00-€WR^  Newark  Intemattonal.  Newark 

NewYortc 


Level 

ol 

PFC 


07/24/1992 
03/27/1992 
04/28/1993 


04/05/1993 
06/26/1993 

10/06/1992 
03/12/1993 

06/31/1993 


09/28/1992 
04/23/1993 
03/19/1993 

07/27/1992 


06/24/1993 
07/28/1992 


09/21A992 
11/17/1992 
06/11/1993 

09A)9/1992 
04/29/1993 
05/11/1993 
07/23/1993 
10/01/1992 

12/22/1992 


05/25/1993 

03/31/1992 

05/08/1992 

04/03/1992 

04/15/1992 
02/10/1993 
06/21/1992 

06/30/1993 

09/30/1992 

05/17/1993 
08/28/1992 
05/2S/1993 
01/1 5AI 993 
06/12/1992 

02/24/1992 
06/07/1993 

10/13/1992 

07/23/1992 


Total  approved  net 
PFc  revenue 


3 

3 

3 

3 

3 
3 
3 

3 

3 

3 
3 
3 
3 
3 

3 
3 

3 

3 


Earitost  charge 
effective  date 


1.177,348 
562.104 
562,104 


26,563,457 
117,344,750 

106,500 
204.465 

12.378,791 


9,823.158 

9.823.158 

77,800,372 

141.866.000 


598,800.000 
2.301.382 


640.707.000 

158.325 

32.296.450 

12,450,000 

162,966 

74,690 

7.355.483 

459.700 

440.875 


43,000 

66355,682 

1.683,211 

384,028 

119,153 

1.918.855 

122.500 

1337,090 

84,607350 

4,198.000 
3310,900 
3.010300 
1.056,190 
1300.000 

944,028300 
36,500,000 

5.461300 

84,600.000 


Estimated 

charge  expira- 

tkjndate 


10/01/1992 
06/01/1982 
06/01/1902 


07/01/1993 
06/01/1903 

01/01/1993 
06/01/1993 

11/01/1993 


12/01/1992 
12/01/1982 
06/01/1993 

10/01/1982 


11/01/1993 
10/01/1992 


12/01/1992 
02^1/1993 
00/01/1993 

12/01/1992 
07/01/1993 
08/01/1993 
10/01/1993 
12/01/1992 

03/01/1993 


08/01/1993 

06/01/1992 

08A)1/1992 

07/01/1992 

07/01/1082 
05/01/1983 
11/01/1002 

11/01/1083 

12/01/1902 

08/01/1883 
11/01/1902 
11/01/1002 
04/Q1/1003 
09/01/1992 

06/01/1092 
06/01/1992 

01/01/1003 

10/01/1002 


10/01/1096 
02/01/1994 
02/01/1994 


03/01/2015 
07/01/2005 

05/01/1994 
06/01/1994 

05/01/2003 


12/01/1998 
12X)1/1998 
04A)1/2000 

08/01/2002 


10/01/2011 
10/01/1997 


06/D1/2009 
08/01/1996 
09/01/2030 

05/01/1998 
01/01/1996 
10/01/1998 
03/01/2002 
04/01/1996 

06/01/1995 


12/31/1995 

08/01/1994 

09/01/2006 

12/01/1993 

01/01/1998 
04/01/1995 
06/01/1994 

10A)1/1996 

03/01/1996 

06/01/2005 
07/01/2002 
07/01/2002 
12/01/1900 
08/01/1997 

02/01/2014 
00/01/2014 

03/01/1007 

06/01/1995 
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Cumulative  List  of  PFC  Appucatjons  Prevkxjsly  Approved— Continued 


state.  Application  No.,  Airport.  City 


03-01-C-OO-BQM.,  BInghamlon  Regional/Edwin  A  Unit 
Raid.  Binghamton 

92-01 -MX>-Buf..  GfBater  Buffalo  Intemationai,  Buffaio  .... 

92-01-4-00-rrH..  Tompidng  County.  Ithaca  

92-01 -C-OO-OHW..  Chautauqua  County/Jamealown, 
Jamestown 

92-01-C-OO-JFK..  John  F  Kennedy  Intemationai.  New 
Yofk , 

W-01-C-<X>-LGA..  Laguanta,  New  Yortt 

92-01-»-C-0O-PLB.,  C»nton  County,  Plattsburgh 

92-01-C-OO-HPN..  Westc^iestef  County,  White  Plains  .... 
North  Dai(ota: 

92-01-C-00-GFK..   Grand   Forks   International,   Grand 

Forto „ 

Ohio: 

92-01 -C-OO-CAK..  Akron-Canton  Regior^.  Akron  

92-01 -C-OO-CLE..  Cleveland-Hopkins  Intomatkxial, 
Cleveland 

92-01-4-00-CMH..  Port  Columbus  Intomatkxtel,  Colum- 
txM .: 

93-02-M)0-CMH..  Port  Cokjmbue  Intomalkjnal,  Colum- 
bus  

9*-01-C-00-TOL.  Toledo  Express,  Toledo  

Oklahoma: 

92-01-C-OO-LAW,.  Lawton  Munteipal.  Lawton  

92-01-l-OO-TUL.  Tulsa  Intematkxial.  Tulsa „ „.... 

Oregon: 

93-01-C-OO-^UG..  Mahlon  Sweet  ReW,  Eugene  

93-01 -O-OO-MFR..  Medfofd-Jackson  County,  Medford  ... 

92-01-C-OO-PDX.,  Portland  Intematkxial,  Portland  

93-01-C-OO-RDM..  Roberts  ReW,  Rednwnd  

Pennsylvania: 

92-01 -i-OO-ABE..  AMentown-Bethlehem-Easton.  Allen- 
town  

92-01-C-OO-ADD..  ANoona-BWr  County.  Aitoona 

92-01-C-OO-ERI..  Erie  Intematkxial.  Erie 

93-01-C-OO-JST..  Johnstown-Cwnbria  County.  Johns- 


92-01-M)0-PHL..  PNtadelphia  Intomatfon^,  Philadetphia 
93-02-4>-00-PHL.  PhHadeiphia  Intemattonal,   Philadel- 
phia   

92-01-C-OO-UNV..  Ur*«jity  Pirk.  S^ 
South  Carolina: 

93-01-C-0(K:aE.,  Columbia  Metropotttan,  Columbia 


92-01-I-00-MEM.,  Memphis  kttematkxua.  Memphis 

82-01-C-OO-BNA.,  NashvWe  lntamalk)ncri,  Nashvme  . 

Texaa: 

93-02-C-^X>-AUS.,  Robert  Mueltor  Munkdpal,  Austin 

82-01-C-00-ILE..  KMeen  Munk^ipal.  KWeen  _.... 

B3-01-4-00-LRD.,  Laredo  Intemaikind.  Uredo 

•3-01-C-OO-LflB..  Lubbock  lntomatk>n«rf,  Lubbock 

82-01-4-00-MAF..  Mkfand  Inlamaltontf .  Mktand  

93-01-C-^)0-SJT..  Mattiis  FleW.  S«i  Angek) 

VtrgMa: 

QS-OI-MM-CHO..  Chartottesville-Aft>emarte,  Chariottas- 


82-02-U-OO-CHO..  ChaitottesvWe-Aibemarte.  Chartottes- 


93-01-C-OO-OCA..  Washirwiton   Nalkxwl,   Washkwton. 

DC 

WaaNngton: 

93-01-C-OO-BU..  DeMnghww  Inlamattonal,  BeMnghwn  ... 

93-01-C-OO-PSC..  Tri-Cmea.  Pasco „.... 

aa-OI-C-OO-CLM..   WHUm   R.   FaircWU   Intemattonal. 

Port  Angeles „ 

90-01-C-OO-SEA..  SaaMa-Tacoma  Intemattonri.  Seattte 
9a-01-C-00-QEQ.,  Spokane  hUamaitonal,  Spokane  ....... 

9a-01-M)0-ALW..  Wala  Waia  Ragtonal.  WaHa  Wala  ..... 

flp-OI-C-OO-EAT..  Pangbom  FMd,  Wenafchee 


Date  approved 


08/18/1993 
05/29/1992 
09/28/1992 

03/19/1993 

07/23/1992 
07/23/1992 
04A30/1993 
11A59/1992 


11/16/1992 

06/30/1992 

09/01/1992 

07/14/1992 

07/19/1993 
Oe/29/1993 

05/08/1992 
05/11/1992 

08/31/1993 
04/21/1993 
04/08/1992 
07/02'1993 


08/28/1992 
02/03/1993 
07/21/1992 

08/31/1993 
06/29/1992 

05/14/1993 
08/28/1992 

08/23/1993 

05/28/1992 
10/09/1992 

06A>4/1993 
10/20/1992 
07/23/1993 
07/09/1993 
10/16/1992 
02/24/1993 


06/11/1992 

12/21/1992 

08/16/1993 

04/29/1993 
08/03/1993 

05/24/1993 
08^3/1992 
03/23/1993 
06/03/1993 
05/26/1993 


Level 

of 

PFC 


Total  approved  net 
PFC  revenue 


1.872,264 

189,873,00 

1.900.000 

434,822 

109,980,000 

87,420,000 

227,830 

27,883,000 


1.016.509 

3.594,000 

34,000,000 

7,341 ,707 

16.270,256 
2.750,896 

334,078 
8,450,000 

3,729,699 

1.066,142 

17,961,850 

1.191,552 


3.778,111 

198.000 

1,997,885 

307,500 
76,169,000 

76,169,000 
1,495,974 

32,969,942 

26,000,000 
143,358,000 

6,189,300 

243,339 

11,983,000 

10,699.749 

35,529.521 

873,716 


255,559 

255,559 

166,739.071 

366.000 
1.230.731 

52.000 

28.847,488 

15,272,000 

1,187.280 

280,500 


Earliest  charge 
effective  date 


11/01/1993 
08/01/1992 
01/01/1993 

06A)1/1993 

10/01/1992 
10/01/1992 
07/01/1993 
02/01/1993 


02A)1/1993 

09A)1/1992 

11/01/1992 

10/01/1992 

02/01/1994 
09/01/1993 

08/01/1992 
08/01/1992 

11/01/1993 
07/01/1993 
07/01/1992 
10/01/1993 


11/01/1992 
05/01/1993 
10/01/1992 

11/01/1993 
09/01/1992 

08/01/1993 
11/01/1992 

11/01/1993 

08/01/1992 
01/01/1993 

11/01/1993 
01/01/1993 
10/01/1993 
10A)1/1993 
01/01/1993 
05/01/1993 


09^1/1992 

09/01/1992 

11/01/1993 

07/01/1993 
11/01/1993 

08/01/1993 

11/01/1992 
06/01/1993 
11/01/1993 
08A)1/1993 


Estimated 
charge  expira- 
tion date 


11/01/1997 
03/01/2026 
01/01/1999 

06/01/1996 

08/01/1995 
08/01/1995 
01/01/1998 
06A)1/2022 


02A51/1997 

08A)1/1996 

11/01/1995 

03/01/1994 

09/01/1996 
09/01/1996 

01/01/1996 
08/01/1994 

11/01/1998 
11/01/1995 
07/01/1994 
03/01/2000 


04/01/1995 
02/01/1996 
06/01/1997 

02/01/1998 
07/01/1995 

07/01/1995 
07/01/1997 

09/01/2008 

12/01/1994 
02/01/2004 

06/01/1995 
11/01/1994 
09/01/2013 
02/01/2000 
01/01/2013 
11/01/1998 


11/01/1993 

11/01/1993 

11/01/2000 

07/01/1994 
11/01/1996 

08/01/1994 
01/01/1994 
12/01/1999 
11/01/2014 
10/01/1995 
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Cumulative  List  of  PFC  Applications  Previously  Approved— Continued 


Stat*.  Application  ^4o..  Aicport  City 


92-01-C-OO-YKM..  Yrtikna  Air  Taimlnal.  YaWma  

West  Virginia: 

aM)1-C-00-CRW..  Yeager.  Charleston 

92-01-C-OO-MQW..    MorB*itow<n    »*uni-Wa»ir    L.    Bil 

Hart.  Mofganto«»n 

Wisconein:  ,    _ 

92-01-C-OO-GRB.,  AueUn  Straubel  International.  Green 


Bay 


93-01-G-00-*4SN..  Dan*  County  Raglonal-Truax  FtoW. 

Mddison  

93-01-4-OO^^A..  Central  Wlsconain.  Mosin** 

93-01-C-OO-RHI..         Rhinelander-Oneida         County. 

Rhinelander 

Wyoerdng:  .  ^ 

9^-01-C-OO-CPR.,  Natrona  County  International.  Casper 

93-01-C-OO-CYS..  Cheyenne.  Cheyenne  

93-01-4-OO-GCC..  Gmette-Campbel  County.  GWetta 

93-01-C-OO-OAC..  Jackson  Hole.  Jackson 

Guam: 

92-01 -C-OO-NGM.,  Agana  Nas.  Agana 

Puerto  Rico: 

92-01-C-00-6QN.,  Rafael  Hernandez,  Aguadllla 

92-01-C-OO-PSE.,  Mercedfta.  Ponce  

92-01-C-OO-SJU..  Luis  Munoz  Marin  International.  San 

Juan  

Virgin  Islands: 

92-01-l-OO-STT..  Cyril  E.  King,  Chariotte  Amalle  

92-01-l-OO-STX.,  Alexander  Hamilton,  Christtansted  St. 
Croix 


Date  approved 


11/10/1992 
05/28/1993 
09/03/1992 

12/28/1992 

06/22/1993 

08/10/1993 

08/04/1993 

06/14/1993 
07/30/1993 
06/28/1993 
05/25/1993 

11/10/1992 

12/29/1992 
12/29/1992 

12/29/1992 

12/08/1992 

12/08/1992 


Level 

ol 

PFC 


Total  approved  net 
PFC  reverHie 


Earitoat  charge 
effectiv*  date 


416.256 

3,256,126 

55.500 

8,140,000 

6,746.000 
7.725,600 

167,201 

506,144 

742,261 

331,540 

1.081,183 

5.632,000 

1,053,000 
866,000 

49.768,000 

3,871,005 

2,280,465  I 


Estimated 
charge  expira- 
tion dale 


02/01/1903 
08/01/1993 
12/01/1992 

03/01/1993 

08/01/1993 
11/01/1993 

11A)1/1993 

09/01/1993 
11/01/1993 
09/01/1993 
08/01/1993 

02/01/1993 

03/01/1993 
03/01/1993 

03/01/1993 

03/01/1993 

03/01/1993 


04/01/1995 
04/01/1998 
01/01/1994 

03/01/2003 

03/01/1998 
11/01/2012 

04/01/1996 

10/01/1996 
08/01/2000 
09/01/1999 
02/01/1996 

06/01/1994 

01/01/1999 
01/01/1999 

02/01/1977 

02/01/1995 

05/01/1995 


•The  estimated  charge  expiration  date  Is  subject  to  change  due  to  the  rate  of  collection  and  actual  allowable  project  costs. 


(FR  Doc  93-26065  Filed  8-21-93;  8:45  am) 

WUJNO  COOC  4«10-1S-M 


Notice  of  Intent  to  Rule  on  Previously 
Deferred  Projects  In  Application  to 
Impose  a  Passenger  Facility  Charge 
(PFC)  and  to  Rule  on  Application  To 
Use  the  Revenue  From  a  PFC  at 
Memphis  International  Airport, 
Memphis,  IN 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnON:  Notice  of  intent  to  rule  on 
applications.  ^^ 


summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  projects 
previously  deferred  from  ruling  on  the 
application  to  impose  a  PFC  and 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  Memphis 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regidations  (14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  November  22, 1993. 


ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Memphis  Airports 
District  Office,  2851  Directors  Cove. 
Suite  3,  Memphis,  Tennessee  38131- 
0301. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Larry  D. 
Cox  of  the  Memphis  International 
Airports  at  the  following  address:  Mr. 
Larry  D.  Cox,  President.  Memphis- 
Shelby  County  Airport  Authority. 
Memphis  International  Airport,  P.  O. 
Box  30168,  Memphis,  Tennessee  38131- 
0168. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Memphis- 
Shelby  County  Airport  Authority  under 
§158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
O.  Bowers,  Memphis  Airports  District 
Office.  2851  Directors  Cove,  Suite  3, 
Memphis.  Tennessee.  38131-0301.  (901) 
544-3495.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  Invites  public 
comment  on  projects  previously 


deferred  from  ruling  on  the  application 
to  impose  a  PFC  and  proposes  to  rule 
and  invites  public  comment  on  the 
application  to  use  the  revenue  from  a  • 
PFC  at  Memphis  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  regulations  (14  CFR  part  158). 

On  May  28. 1992.  FAA  issued  a 
Record  of  Decision  on  an  application  to 
impose  a  PFC,  ruling  on  several  projects 
and  deferring  ruling  on  several  other 
projects  at  the  request  of  the  Memphis- 
Shelby  County  Airport  Authority.  On 
September  16. 1993,  the  FAA  received 
a  request  to  rule  on  the  previously 
deferred  projects  and  an  application  to 
use  PFC  revenue  from  the  Memphis- 
Shelby  County  Airport  Authority.  On 
October  12. 1993.  the  FAA  determined 
that  the  application  to  use  the  revenue 
from  a  PFC  submitted  by  Memphis- 
Shelby  County  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  ^  158.25  of  part  158. 
The  FAA  vsrill  approve  or  disapprove  the 
previously  defernad  projects  In  the 
impose  application,  and  will  approve  or 
disapprove  the  use  application,  in 


whole  or  in  part,  no  later  than  January 
14. 1994. 

The  following  is  a  brief  overview  of 
the  request  and  the  application. 

Level  of  the  approved  PFC:  $3,000. 

Actual  charge  effective  date:  August 
1.  1992. 

Estimated  charge  expiration  date: 
October  1,1999. 

Tota]  approved  net  PFC  revenue: 
$26,000,000. 

Proposed  net  increase  in  total  net  PFC 
revenue:  $24,026,000. 

Total  estimated  net  PFC  revenue: 
$50,026,000. 

Estimated  PFC  revenue  to  be  used  on 
projects  in  the  application  to  use  PFC 
revenue:  $42,689,000. 

Brief  description  of  proposed 
project(s): 

A.  Impose  Only  Project  (Previously 

Eteferred) 
1.  Extend  Runway  18L-36R 
(Memphis-Shelby  County  Airport 
Authority  (MSCAA)  Airport  Capital 
Plan  (ACP)  projects  D.9  ft  D.IO) 

B.  Impose  and  Use  Projects  (Previously 

Deferred) 

1.  Land  Acquisition,  Roadways,  and 
UUUties  (MSCAA  AGP  projects  A.2, 
A.5,  A.6.  A.7  ft  B.1-B.4) 

2.  Construct  Third  Parallel  Runway. 
18E-36E  (MSCAA  ACP  projects 
D.2,  D.3,  ft  D.3-^.6) 

C.  Use  Only  Projects 

1.  Taxiways  ft  Other  Projects  (MSCAA 
ACP  projects  D.14-D.18) 

2.  Taxiway  "S"  (MSCAA  ACP  project 
D.12) 

Proposed  amendment  of  class  or  classes 
of  air  carriers  for  which  the  FAA  has 
approved  exemption  from  the 
requirement  to  collect  PFCs:  From  "On- 
demand  Air  Taxi/Commercial  Operators 
that  (1)  do  not  enplane  or  deplane 
passengers  at  the  Memphis  International 


Airport's  main  passenger  terminal 
buildings  and  (2)  enplane  less  than  500 
passengers  per  year  at  Memphis 
International  Airport"  to  "Any  carrier 
that  enplanes  less  than  500  passengers 
per  year  at  Memphis  International 
Airport". 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
MFORMATION  CONTACT." 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Memphis- 
Shelby  County  Airport  Authority. 

Issued  in  Atlanta,  Georgia  on  October  13. 
1903. 

Troy  R.  Butler, 

PFC  Program  Manager.  Southern  Region. 

(PR  Doc.  93-26061  Filed  10-21-93;  8:45  am] 

HUJNQ  COOe  4«1»-19-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Coiiection 
R«quir»ment«  Submlttsd  to  0MB  for 
Review 

October  15. 1993. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  9&-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  Usted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 


1500  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20220. 

SPECIAL  REQUEST:  The' Department  of  the 
Treasury  is  requesting  review  and 
approval  the  Internal  Revenue  Service 
information  collection  described  below 
by  10/31/93.  In  accordance  with  5  CFR 
1320.18.  a  copy  of  Form  2678  will 
accompany  this  notice  for  public 
review.  All  comments  must  be  received 
by  close  of  business  October  22, 1993. 

Internal  Revenue  Service 

OMB  Number:  1545-0748 

Form  Number:  IRS  Form  2678 

Type  of  Review:  Extension 

Title:  Employer  Appoint  of  Agent 

Description:  26  U.S.C.  3504  authorizes 
an  employer  to  designate  a  ^duciary, 
agent,  etc.,  to  perform  the  same  acts 
as  required  of  employers. 

Respondents:  Farms,  Businesses  or 
other  for-profit.  Federal  agencies  or 
employees.  Non-profit  institutions. 
Small  businesses  or  organizations 

Estimated  Number  of  Respondents: 
94,020 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes 

Frequency  of  Response:  Other  (as 
necessary) 

Estimated  Total  Reporting  Burden: 
47.010  hours 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571, 1111  Constitution 
Avenue.  NW.,  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Uis  K.  HoiUnd. 

Departmental  Reports  Management  Officer. 

MUMO  cooe  4sio-ei-r 
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Form  2678 
(Rev.  October  1993) 


Department  of  the  Treasury  -  lf>temal  Revenue  Service 

Employer  Appointment  of  Agent 

Under  Section  3504  of  the  Internal  Revenue  Code 
IFor  use  by  employers  or  payers) 


l.To 


Director 


.Service  Center 


Note:    Rev.  Proc.  70-6  i$  available  in  Publication  1271  and  Rev.  Proc.  84  33  is  available  in 

Publication  1272. 

2.  Employer's  or  Payer's  name 


0MB  Number 
1545-0748 
Expires:  10-31-96 


Instructions 

Employer  or  Payer:  Please  complete 
this  form  and  give  it  to  the  agent. 

Agent:  Please  attach  a  letter  request- 
ing authority  to  do  either  all  that  is 
required  of  the  employer  for  wages 
you  pay  on  the  employer's  behalf  or 
all  that  is  required  of  the  payer  for 
requirements  of  backup  withholding. 
(See  applicable  Revenue  Procedural  70-6  or 
84-33. 1  Forward  both  the  letter  of 
request  and  Form  2678  to  the  Director 
of  the  Internal  Revenue  Service  Center 
where  you  file  your  returns.  (Seerevene 
side  tor  addreaes. ) 


4.  Employer  identification  number 


5.  Agent's  name 


7.  Agent's  employer  identification  number 


8.  Effective  for  ICneck  Ottbo*  or  boxes  ttitt  tpplyl 

B  Employment  taxes  (H*v.  froc  TO^i 
Backup  withholding  iRev.  Proc.  B4-33) 


3  Employer's  or  Payer's  address  (Number  end  itrwt.  city,  town  or  post  offtce.  Suu 
'  and  ZIP  code! 


6.  Agent's  addreu  (Number  end  street,  city,  town  or  post  office.  State  end  ZIP  eodel 


9.  If  filing  under  Rev.  Proc. 
70-6.  does  this  apply  to 
all  employees? 

□  Yes        □  No 


Under  section  3504  of  the  Internal  Revenue  Code, 
please  authorize  this  agent  to  do  all  that  is  required 
under  (Check  the  one(s)  that  apply} 

n  Chapter  21  (FICAI 
J  Chapter  22   (fieilroad  Retirement) 
I  Chapter  24- 


B  Withholding  and/or 
Bac 


1 I  Backup  withholding 

I     I  Chapter  25  (General  Provisions)  of  Subtitle  C 

The  agent  named  above  has  been  appointed  either 
to  pay  wages  for  employers  and/or  report  and 
deposit  backup  withholding  amounts  for  payers. 
This  appointment  is  effective  on  the  date  shown 
in  Item  10. 

It  is  understood  that  the  agent  and  the  employer 
or  payer  are  subject  to  all  provisions  of  law  and 
regulations  (including penalties)  which  apply  to 
employers  or  payers. 


10.  Effective  date  of  appointment  by 
employer  or  payer 


Signature  of  employer  or  payer 


Date 


Title  of  signing  official  (indicate  whether  the  person  signing  is  an  owner, 
partner,  member  of  firm,  fiduciary,  or  a  corporate  officer.) 


For  internal  Revenue  Service  Use  Only 


Effective  date  granted 
by  IRS 


For  the  Paperwork  Reduction  Act  Notice,  please  see  the  back  of  this  form. 


Form  2678  (Rev.  10-9: 
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Paperwork  Reduction  Act  Notice 


We  ask  for  this  information  to  carry  out  the  Internal  Revenue  laws  of  the  United  States.  We  need  it 
to  ensure  that  taxpayers  are  complying  with  these  laws  and  to  allow  us  to  figure  and  collect  the 
right  amount  of  tax.  You  are  required  to  give  us  this  Information.  The  time  needed  to  complete 
this  form  wiH  vary  depending  on  individual  circumstances.  The  estimated  average  time  is:  30  minutes. 
If  you  have  comments  concerning  the  accuracy  of  this  time  estimate  or  suggestions  for  making  this 
fonn  more  simple,  we  would  be  happy  to  hear  from  you.  You  can  write  to  both  the  Internal  Revenue 
Service,  attn:  Reports  Clearance  Officer,  PC:FP.  Washington.  DC  20224.  and  the  Office  of 
Management  and  Budget,  Paperwort(  Reduction  Project  (1545-0748).  Washington.  DC  20503. 
Do  not  send  this  fomi  to  either  of  these  offices.  Instead,  send  it  to  the  Director  of  the  Internal 
Revenue  Service  Center  where  you  file  your  returns. 


RIe  with  the 
Internal  Revenue 
Service  Center  at: 


Holtsville.  NY  00501 

Andover,  MA  05501 

Philadelphia.  PA  19255 

Atlanta.  GA  39901 

Cincinnati,  OH  45999 

Austin,  TX   73301 

Ogden,  UT  84201 

Kansas  City,  MO  64999 

Fresno,  CA  93888 

Memphis,  TN  37501 


(FR  Doc  93-25985  Filed  10-21-93;  8:45  am] 
HLUNQ  COOC  4a30-*1'^ 


Form  2678  (Rev.  10-93^ 


54642 


Fedval  Register  /  Vol.  58.  No.  203  /  Friday.  October  22.  1993  /  Notices 


Public  Information  Coilaction 
RaqulramanU  Submitted  to  0MB  for 
Raviaw 

OctoberlS,  1993. 

The  Department  of  Treasxuy  has 
submitted  the  following  public 
information  collection  req\iirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Puolic  Law  96-511.  Copies  of  the 
subnussion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pemisylvania  Avenue.  hfW.. 
Washington,  DC  20220. 

Internal  Revenue  Service 

0\a  Number:  1545-0718 

Form  Number:  IRS  Form  941-M 

Type  of  Review:  Extension 

Title:  Employer's  Monthly  Federal  Tax 
Return 

Description:  Form  941-M  is  used  by 
certain  employers  to  report  payroll 
taxes  on  a  monthly  rather  than 
quarterly  basis.  Employers  who  have 
failed  to  file  Form  941  or  who  have 
failed  to  deposit  taxes  as  required  are 
notified  by  the  District  Director  that 
they  must  file  Form  941^4  monthly. 

Respondents:  Individuals  or 
households,  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents/ 
Recordkeepers:  12,000 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 11  hrs.,  43  min. 


Learning  about  the  law  or  the  form — 

12  min. 
Preparing,  copying,  assembling,  and 
sending  the  form  to  the  IRS — 14 
min. 

Frequency  of  Response:  Monthly 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  147,840  hours 

aearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571. 1111  Constitution 
Avenue,  NW..  Washington.  DC  20224. 

OhiB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  B.uilding.  Washington,  DC 
20503. 

Lob  K.  HoUand. 

Departmental  Reports  Management  Officer. 

IFR  Doc.  93-25986  Filed  \0-2\-%3;  a:45  am] 
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Public  Information  Collection 
RaqulrwnanU  SubmittMl  to  OMB  for 
Review 

October  18. 1993. 

Tne  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Conies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  3171  Treasury  Aimex. 
1500  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 


Internal  Revenue  Service 

OMB  Number:  1545-0029 

Form  Number:  IRS  Forms  941, 941E, 
and  941-SS;  Schedule  A  (Form  941) 
and  Schedule  B  (Form  941) 

Type  of  Review:  Revision 

Title:  Employer's  Quarterly  Federal  Tax 
Return  (941);  Quarterly  Return 
Withheld  Federal  Income  Tax  and 
Medicare  Tax  (941E);  Employer's 
Quarterly  Federal  Tax  Return — 
American  Samoa.  Guam.  The 
Commonwealth  of  Northern  Mariana 
Islands,  and  the  Virgin  klands  (941- 
SS);  Record  of  Federal  Backup 
Withholding  Tax  Liability  (Sdiedula 
A);  and  Employer's  Record  of  Federal 
Tax  Liability  (Schedule  B) 

Description:  Form  941  is  used  by 
employers  to  report  pajTnents  made  to 
employees  subject  to  income  and 
social  security/Medicare  taxes  and  the 
amounts  of  these  taxes.  Form  941E  is 
used  primarily  by  state  and  local 
governments  to  report  withheld 
income  and  Medicare  taxes  only. 
Form  941-SS  is  used  by  employers  in 
the  U.S.  possessions  to  report  social 
security  and  Medicare  taxes  only. 
Schedule  A  is  used  by  payers  who 
elect  to  report  backup  withholding 
separately.  Schedule  B  is  used  by 
employers  to  record  their  employment 
tax  liability. 

Respondents:  Individuals  or 
households.  State  or  local 
governments.  Businesses  or  other  for- 
profit.  Federal  agencies  or  employees. 
Non-profit  institutions.  Small 
businesses  or  organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  12,494.773 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 


941 

941E 

941-SS 

Sched.A 

SchedB 

Recordkeeping - - 

Learning  about  the  law  or  the  form — ~. 

Preparfr^g,  copying,  assembling,  and  serxfing 
the  fom  to  the  IRS. 

10  hr.  3  min 

22  n*i 

9  hr.  5  min 

28  mm.  ...„ 

1  hr.  45  min.  „... 

7  hr.  54  mm 

emiri.." 

2  hr.  40  min.  

2hr.  40  mm. 

1  hr.  45  mm.  ..._ 

Frequency  of  Response:  Quarterly 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  307.385,880 
hours 

aearance  Officer:  Garrick  Shear,  (202) 
622-3869,  Internal  Revenue  Service. 
Room  5571, 1111  Constitution 
Avenue.  NW..  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget.  Room  3001,  New  Executive 


Office  Building,  Washington.  DC 

20503. 
Loll  K.  HoDaiid. 

Departmental  Reports,  Management  Officer. 
IFR  Doc  93-26032  Filed  10-21-93;  8:45  am) 
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Public  Information  Collection 
Requiremente  Submitted  to  OMB  for 


October  18, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 


information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  3171  Treastiry  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 
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Intmial  Revenue  Service 

OMB  Number:  1545-0049 

Form  Number:  IRS  Fonn  990-BL. 
Schedule  A  (Form  e90-BL),  Form 
6069 

Type  of  Review:  Extension 

Title:  Information  and  Initial  Excise  Tax 
Return  for  Black  Lung  Benefit  Trusts 
and  Certain  Persons  (990-BL); 
C]omputation  of  Initial  Excise  Taxes 
on  Black  Lung  Benefit  Trusts  and 
Certain  Related  Persons  Schedule  A 


(Form  990-4L):  Return  of  Excise  Tax 
on  Excess  Contributions  to  Black 
Lung  Benefit  Trust  Under  Section 
4953  and  Computation  of  Section  192 
Deduction  (6069) 
Description:  IRS  uses  Form  990-BL  to 
monitor  activities  of  black  lung 
benefit  trusts,  and  to  collect  excise 
taxes  on  these  trusts  and  certain 
related  persons  if  they  engage  in 
prescribed  activities.  The  tax  is 
figured  on  Schedule  A  and  attached  to 
the  990-BL  Form  6069  is  used  by 


Recordkeeping 

Learning  about  the  law  or  the  form  !!!!!I!!!I!!!!!.!!™!!!"! 

Preparing,  copying,  assembling,  and  sending  the  fom  to  the  IWS 


Form  990-BL 


16  hours,  44  minutes 
6  hours,  16  minutes.. 
6  hours,  48  minules  .. 


coal  mine  operators  to  figure  the 
maximum  deduction  to  a  black  lung 
trust.  If  excess  contributions  are 
made,  IRS  uses  the  form  to  figure  and 
collect  the  tax  on  excess 
contributions. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit,  Non-profit  institutions 

Estimated  Number  of  Respondents/ 
Recordkeepers:  27 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Schedule  A 


6  hours,  56  minutes  , 

IBmiTHJtee , 

25  mirxjtes _.., 


Form  6069 


6  hours,  49  minulea. 

2  hours,  25  minulaa. 

3  hours,  58  minutoe. 


Frequency  of  Response:  Monthly 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  700  hours 

Cleance  Officer:  Garrick  Shear,  (202) 
622-3869,  Internal  Revenue  Service. 
Room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

0\fB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001.  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Uk  K.  Holland. 

Departmental  Reports,  Management  Officer. 

IFR  Doc.  93-26033  Filed  10-21-93;  8:45  am] 

■aiate  cooc  4«io-ei-r 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  CommlttM  on  Woman 
Vatarana;  Maating 

The  Department  of  Veterans  Afiiairs 
gives  notice  under  Public  Law  92-463 
that  a  meeting  of  the  Advisory 
Committee  on  Women  Veterans  will  be 
held  November  9-10, 1993,  in  room 
946,  Tech  Worid,  801 1  Street,  NW.. 
Washington.  DC  The  purpose  of  the 
Advisory  Committee  on  Women 
Veterans  is  to  advise  the  Secretary 
regarding  the  needs  of  women  veterans 
with  respect  to  health  care, 
rehabilitation,  compensation,  outreach 
and  other  programs  administered  by  the 
Department  of  Veterans  Afhirs,  and  the 
activities  of  the  Department  of  Veterans 
Affairs  designed  to  meet  such  needs. 
The  Committee  will  make 
recommendations  to  the  Secretary 
regarding  such  activities. 

The  session  will  convene  on 
November  9  a.m.-4:30  p.m.;  November 
10  from  9  a.m.-4:30  p.m.,  room  946, 
Tech  World.  801 1  Street.  NW.. 
Washington,  DC  All  sessions  will  be 


open  to  the  public  up  to  the  seating 
capacity  of  the  room.  Because  this 
capacity  is  limited,  it  will  be  necessary 
for  those  wishing  to  attend  to  contact 
Mrs.  Barbara  Brandau.  Committee 
Coordinator,  Department  of  Veterans 
Af&irs  (phone  202/535-7571)  prior  to 
October  22, 1993. 

Dated:  October  12, 1993. 
Heyward  Bannister. 
Committee  Management  Officer. 
[FR  Doc.  93-25977  Filed  10-21-93;  8:45  am] 
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Privacy  Act  of  1974; 

Amandmant  of  Syatam  Notica 

AGENCY:  Department  of  Veterans  Afiiairs. 
ACTKW:  Notice. 

Notice  is  hereby  given  that  the 
Department  of  Veterans  Affairs  (VA)  is 
considering  adding  a  new  routine  use  to 
the  system  of  records  entitled 
Compensation,  Pension,  Education  and 
Rehabilitation  Records— VA  (58  VA  21/ 
22)  as  set  forth  in  Federal  Rejpster 
publication,  "Privacy  Act  Issuances," 
1991  Compilation,  Volume  II,  pages 
967-971  as  amended  at  57  FR  12374  (4- 
9-92),  and  57  FR  44007  (9-23-92). 

If  a  court  that  is  located  in  a  state 
other  than  where  the  veteran's  claims 
folder  is  located  issues  a  garnishment 
order,  the  court  must  be  able  to  obtain 
the  veteran's  claims  file  number  and  the 
regional  office  location  of  the  claims 
folder  in  order  to  request  that  office  to 
properly  effect  the  garnishment. 

Ims  routine  use  would  add 
provisions  to  allow  the  release  of  a 
defendant  veteran's  claims  file  number 
and  the  folder  location  to  a  court  of 
proper  jurisdiction  which  has  issued  a 
garnishment  order  for  that  veteran 
under  42  U.S.C  659  through  662. 


VA  has  determined  that  release  of 
information  under  the  circumstances 
described  above  is  a  necessary  and 
proper  use  of  information  in  this  system 
of  records  and  that  a  specific  routine  use 
for  transfer  of  this  information  is 
appropriate. 

Interested  persons  are  invited  to 
submit  written  comments,  suggestions, 
or  objections  regarding  the  proposed 
amended  routine  use  statements  to  the 
Secretary  of  Veterans  Affairs  (271A), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Washington, 
20420.  All  relevant  material  received 
before  November  22, 1993,  will  be 
considered.  All  written  comments 
received  will  be  available  for  public 
inspection  at  the  above  address  only 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
holidays)  until  December  1, 1993. 

If  no  public  comment  is  received 
during  the  30  day  review  period 
allowed  for  public  comment  or  unless 
otherwise  published  in  the  Federal 
Register  by  the  Department  of  Veterans 
A^irs,  the  amendinents  to  58  VA  21/ 
22  included  herein  are  effiective 
November  22, 1993,  or  40  days  after  the 
notice  was  approved,  whichever  is 
latest. 

Approved:  October  13, 1993. 
Jasn  Brown, 

Secretary  of  Veterant  Affairs. 

Notice  of  Amendment  to  System  of 
Records 

The  system  of  records  identified  as  58 
VA  21/22,  "Compensation,  Pension, 
Education  and  Rehabilitation  records — 
VA"  as  set  forth  in  Federal  Register 
publication,  "Privacy  Act  Issuances," 
1989  Compilation,  Volume  n,  pases 
918-922,  is  amended  by  adding  ue 
following: 
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SSVA  21/22 

tVtTEIIMAMC: 

Compenntion,  Pennon.  Education 
and  Renabilitation  Records — ^VA. 

•        •        •        •        • 


ROUTWi  UKC  or  MCOMS  MAMTAMBD  M  TMC 
SYSTCM.  WCUnNO  CATEOOMES  OT  U9EM  AND 
THEM  MVWOKS  OF  MCN  ( 


57.  A  veteran's  claims  file  number 
and  folder  location  may  be  disclosed  to 
a  court  of  proper  furisdiction  which  has 
issued  a  garnishment  order  for  that 
veteran  under  42  IJS.C  659  through 

662. 

•        •        •        •        • 

ITR  Doc  93-25979  Filed  10-21-93;  845  ami 
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Perfonnance  Review  Board  Members 

agency:  Department  of  Veterans  Affairs. 
ACnOM:  Notice. 

summary;  Under  the  provisions  of  5 
U.S.C  4314(cX4)  agencies  are  reouired 
to  publish  a  notice  in  the  Federal 
Register  of  the  appointment  of 
Performance  Review  Board  (PRB) 
members.  This  notice  revises  the  list  of 
members  of  the  Department  of  Veterans 
Affairs  (VA)  Pmfonnance  Review 
Boards  which  was  published  in  the 
Federal  Register  on  November  19. 1992. 
(57  FR  54638). 
EFFECTIVE  DATE:  October  13,  1993. 

FOR  FURTHER  MFOMIATKM  CONTACT. 
Carol  A.  Kummer,  Office  of  Human 
Resources  Management  (053). 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue.  NW.,  Washington.  DC 
20420,  (202)  535^723. 


VA  Perfannanca  RtrrUm  Board  (PtB) 

Ronald  E.  Cowles,  Acting  Asaistant 

Secretary  for  Human  Resources  and 

Administration  (Chairperson) 
Shirley  Carozza.  Deputy  Assistant 

Secretary  for  Budget 
Norman  B.  (Gabby)  Hartnett,  Chief  of 

Staff.  Office  of  the  Secretary 
C  Wayne  Hawkins,  Deputy  Under 

Secretary  for  Health  for 

Administration  and  Operations 
Gerald  K.  Hinch.  Deputy  Assistant 

Secretary  for  Equal  Opportimity 
Marv  Lou  keener.  General  Counsel 
Wilfiam  T.  Merriman,  Deputy  Inspector 

General 
Roger  R.  Rapp.  Director  of  Field 

Operations.  National  Cemetery 

System 
John  Vogel,  Acting  Deputy  Chief 

Benefits  Director 

Veteran*  Benafila  Administration  PRB 

Harold  F.  Gracay.  Jr..  Chief  of  Staff 

(Chairperscm) 
Raymond  H.  Avent,  Director.  Eastern 

Area 
David  A.  Brigham.  Director.  Veterans 

Assistance  Service 
J.  Gary  Hickman,  Director. 

Compensation  and  Pension  Service 
Rhoda  K.  Mancher.  Director.  Office  of 

Information  Technology 
Richard  Pell,  Jr.,  Deputy  Chief  of  Staff 
David  M.  Walls.  Director.  Western  Area 

Veterans  Health  Administratioii  PRB 

John  T.  Farrar.  M.D..  Deputy  Under 
Secretary  for  Health  (Chairperson) 

C  Wayne  Hawkins.  Deputy  Under 
Secretary  for  Health  tor 
Administration  and  Operations  (Co- 
Chairperson) 

Bemice  P.  Dorse.  R.D.,  Director,  Dietetic 
Service 

Clark  R.  Doughty.  Regional  Director. 
Western  Region 


Barbara  L.  Gallagher.  Regional  Director. 

Eastern  Region 
Sanford  M.  Garfunkel  Associate  Chief 

Medical  Director  (CMD)  for 

Operations 
Norman  B.  (Gabby)  Hartnett.  Chief  of 

Staff.  Office  of  the  Secretary 
David  H.  Law.  MB.,  Acting  Associate 

Deputy  CMD  for  Clinical  Programs 
Charles  A.  Milbrandt.  Acting  Associate 

CMD  for  Resource  Management 
Richard  P.  Miller,  Regional  Director. 

Southern  Region 
Alline  L.  Norman.  Associate  CMD  for 

Administration 
Elizabeth  M.  Short.  M.D..  Associate 

CMD  for  Academic  A^ira 
Dennis  H.  Smith,  Executive  Assistant  to 

the  Under  Secretary  for  Health 
Nancy  M.  Valentine.  Ph.D..  RJM.. 

Assistant  CMD  for  Nursing  Programs 
Charles  V.  Yarbrough,  Associate  CMD 

for  Construction  Management 
Thomas  T.  Yoshikawa.  M.D.,  Assistant 

CMD  for  Geriatrics  and  Extended  Care 
Albert  Zamberlan,  Regional  Director. 

Central  Region 

OfiBce  of  Inspector  General  PRB 

Mihon  M.  MacDonald,  Deputy  Assistant 

Inspector  General  for  Audit, 

Department  of  State  (Chairpereon) 
David  A.  Brinkman,  Assistant  Inspector 

General  for  Analysis  and  Follow-up.  ' 

Department  of  Defense 
Sebastian  R.  Lorigo,  Deputy  Inspector 

General  for  Investigations. 

Department  of  Housing  and  Urban 

Development 

Dated:  October  13, 1993. 
JeMeBroim, 

Secretary  of  Veterans  Affairt. 
(FR  Doc.  93-25976  Filed  10-21-93.  8:45  am) 
BNjjNecooe 
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Sunshine  Ad  Meetings 


Fadaral  Raglatar 

VoL  S8.  Na  203 
Friday,  October  22,  1993 


T|ikMG«on  or  ttw  FBJERM.  MEQISTER 
ooMiins  nottOM  of  nmdnflt  piMWM 
ttM  "QovwTwnant  In  tw  Sunthkw  AcT  (Pub. 
L  94-409)  5  USjC.  55ab(«)(3). 


AFmCAN  DCVELOPMENT  FOUNOATION 

Board  of  Directors  Meeting 

TME:  11:00  a.ni.-lK)0  p.m. 

PlACe:  ADF  Headquarters. 

DATE:  Wednesday,  October  27, 1993. 

STATUS:  Open. 

Agaadm 

11:00 

President'!  Report 
12:00 

Audit  Comnuttee  Repnt 
12:30 

Executive  Sfluloii 

If  you  have  any  auestHm»or 
comments,  please  direct  them  to  Ms. 
Janis  McCoilim,  Executive  Assistant  to 
the  President,  who  can  be  reached  at 
(202)  673-3916. 
Gragory  Robeson  Smith, 
Pttsident. 

IFR  Doc  93-26176  Filed  10-20-93:  2:32  pmj 
■tUNO  COOK  tiie-oi-M 

COMMOOTTY  FUTURES  TKAOMO  COMMISSION 

TME  AND  DATE:  11:00  a.m.,  Friday. 

November  5, 1993. 

puce:  2033  K  St..  NW.,  Washington, 

DC  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

lean  A.  Webb.  254-6314. 

)«aBA.WaU>. 

Secmtary  of  the  Commission. 

(FR  Doc  93-26126  Filed  10-20-93;  10:23 

am] 

•aiMO  cooe  ost-et-ii 

COMMODITY  FUTURES  TRAOiNQ  COMMISSION 
TME  AND  DATE:  11:00  a.m..  Friday, 
November  12, 1993. 
PLACE:  2033  K  St..  NW.,  Washington. 
DC.  8th  Floor  Hearing  Room. 
STATUS:  Closed. 


MATTim  TO  M  CONSBCRSD:  Surveillance 
Mittan. 

CONTACT  POWON  POM  MORf  MTORMAnON: 

Jean  A.  Webb.  254-6314), 

|««aA.Wslil>, 

Secntary  of  th»  Commission. 

(FR  Doc  93-26127  Piled  10-20-93;  10:23 
am] 

MUNQ  coot  «K1-*1-« 

COMMODITV  WmiWES  TRADINQ  rOMMTOOION 

TME  AND  OATT.  11:00  a.m..  Friday. 

November  19, 1993. 

PLACE:  2033  K  St..  NW.,  Washington. 

DC  8th  Floes  Hearing  Room. 

STATUS:  Closed. 

MATTBIS  TO  BE  CONSIOERB):  Surveillance 

Matters. 

CONTAGT  PERSON  TOR  MORE  MPORMATION: 

jean  A.  Webb,  254-6314. 

Jem  A.  WeUi^ 

Secretary  of  the  Commission. 

(FR  Doc  26128  Filed  10-20-93;  10:23  am) 

mLuna  coot  eu%-et-m 

COMMODITY  FUTURES  TRAOmO  COMMSSKM 
TME  AND  DATE:  11:00  a.m.,  Friday, 
November  26, 1993. 
PUU:e:  2033  K  St..  NW..  Washington. 
E)C  8th  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  254-6314. 

|eaa  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc  93-26129  Filed  10-20-93;  10:23 

am) 

MUMQ  coot  SISI-W-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TME  AND  DATE:  10:00  a.m..  Wednesday. 

October  27. 1993. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  21st  Streets. 

NW..  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 


1.  Peraonnel  ecttoBe(appaiiitmeals. 
promotions,  asalgwments.  nasatgnmsBti,  and 
salary  actions)  InvohFtng  indMdnai  Fedarai 
Resenre  System  empieyeaa. 

2.  Any  items  carried  fonward  ftom  a 
previoasly  announced  meeting. 

CONTACT  PERSON  FOR  MORE  MPORMATION: 
Mr.  Joseph  R.  Coyne.  AaaiaUmt  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  st 
approximately  5  p.m.  two  business  days 
before  this  meeting,  fore  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  October  19. 1993. 


lenniler  J.  Joli 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-26134  Filed  10-20-93;  J9:3T 
am) 

eoo«ato-et-» 


UMFORMED  SERVICES  UMMERSm  OFTNE 

HEALTH  SCIENCES 

Meeting  Notice 

TME  AND  DATE:  9:00  a.m.,  November  1. 
1993. 

PLACE:  Uniformed  Services  University 
of  the  Health  Sciences,  Room  D3001, 
4301  Jones  Bridge  Road,  Bethesda, 
Maryland  20814-4799. 

STATUS:  Open — under  "Government  in 
the  Sunshine  Act"  (5  U.S.C  552b(e)(3)). 

MATTERS  TO  BE  CONSIDERED: 
9:00  a.m. 
Meeting — Board  of  Regents 

(1)  Approval  of  Minutes— 9  August  1993; 
(2)  Awanls;  (3)  Graduate  Degrees;  (4)F'aculty 
Matters;  (5)  Deftartmental  Reports;  (6) 
Fmancial  Report;  (7)  Report — President. 
USUHS;  (8)  Comments— ChaL-man,  Board  of 
Regents. 

New  Business 

CONTACT  PERSON  FOR  MORE  MFORMATION: 
George  A.  Drumbor,  Executive  Secretary 
of  the  Board  of  Regents,  301/295-3886. 

Dated:  October  20, 1993. 
Patricia  L.  Toppings, 
OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
[FR  Doc  93-26199  Filed  10-20-93;  2:33  pm) 
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Corrections 
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DEPARTMENT  OF  THE  INTERIOR 
BurMu  of  Land  llanagwiwnt 

[CD-93(M214-10;  COC-S5779] 

PropoMd  Withdrawal:  Opportunity  for 
Public  Meeting;  Colorado 

Correction 

In  notice  document  93-24226 
beginning  on  page  51647  in  the  issue  of 
Monday,  Oct(X)er  4. 1993,  make  the 
following  correction: 


On  page  51648,  in  the  first  colvunn. 
under  DATES:,  in  the  last  line,  "January 
3, 1993."  should  read  "January  3, 1994." 


aajjNQOooc  iiseei-o 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-932-4214-10:  COC-653231 

Propoaed  Withdrawal;  Opportunity  for 
Public  MeeUng;  Colorado 

Correction 

In  uotice  document  93-24225 
begiiming  on  page  51648  in  the  issue  of 
Monday.  October  4, 1993.  make  the 
following  correction: 

On  page  51648,  in  the  second  column, 
under  DATES:,  in  the  last  line,  "January 
3, 1993."  should  read  "January  3. 1994." 

■lUJNaCOOC  1HS41-0 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parte  19, 30. 40, 50. 60. 61. 70. 
72.  and  150 

Rm  3150-AE50 

Whietleblower  Protection  for 
Empioyeee  of  NRC-Ucenaed  Activltlee 

Corrpctjon 

In  rule  document  93-24787  beginning 
on  page  52406  in  the  issue  of  Friday 
October  8. 1993,  make  the  following 
correction: 

On  page  52406,  in  the  third  column, 
in  the  EFFECTIVE  DATE:,  in  the  first  line, 
"October  8, 1993."  should  read 
"November  8, 1993." 

BtUMQ  COOC  1«0»41-O 


Friday 

Octoter  22,  1993 


r    s     i 


Part  II 


Environmental 
Protection  Agency 

40  CFR  Pact  51,  et  at. 

Enhanced  Monitoring  Program;  Proposed 

Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51. 52.  60,  61  and  64 
PL-64-2-6807:  FRL-4787-6] 
RIN  206a-AO18 

Enhanced  Monitoring  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  notice  of 
opportunity  for  public  hearing. 

summary:  Pursuant  to  the  Clean  Air  Act 
(the  Act)  the  EPA  is  proposing  a  new 
Enhanced  Monitoring  Program, 
including  both  new  regulations  and 
certain  amendments  to  several  existing 
air  pollution  program  regulations.  The 
program  would  require  owners  or 
operators  of  both  major  stationary 
sources  of  non-hazardous  air  pollutants 
and  of  sources  subject  to  existing 
national  emission  standards  for 
hazardous  air  pollutants,  to  perform 
enhanced  monitoring  at  significant 
emissions  units  of  air  pollution.  The 
proposed  rule  would  require  that 
enhanced  monitoring  data  be  used  to 
determine  the  compliance  status  of 
affected  emissions  units  with  certain 
applicable  emission  limitations  or 
standards. 

The  proposed  rule  would  establish 
the  criteria  and  procedures  that  owners 
or  operators  must  satisfy  in  evaluating, 
selecting  and  demonstrating  enhanced 
monitoring,  and  would  include 
appendices  containing  enhanced 
monitoring  performance  and  quality 
assurance  requirements.  Proposed 
reporting  and  recordkeeping 
requirements  would  identify  the  basis, 
content,  frequency  and  other 
requirements  for  enhanced  monitoring 
reports.  The  reporting  requirements 
would  also  specify  that  enhanced 
monitoring  data  be  used  by  an  owner  or 
operator  to  certify  compliance  pursuant 
to  40  CFR  part  70  for  those  applicable 
requirements  subject  to  enhanced 
monitoring.  Finally,  the  proposed 
amendments  to  existing  regulations 
would  clarify  that  the  enhanced 
monitoring  program  could  be 
implemented  through  preconstruction 
permits  issued  under  the  Act  and  that 
enhanced  monitoring  and  certain  other 
information  collected  could  be  used  to 
determine  compliance  with  applicable 
emission  limitations  or  standards. 
DATES:  Comments  on  the  proposed  rule 
must  be  received  by  December  20, 1993. 
The  EPA  will  hold  a  public  hearing  in 
Washington,  DC  on  the  proposed 
regulations  on  November  19, 1993. 
Requests  to  present  oral  testimony  must 


be  received  on  or  before  November  5, 
1993.  If  possible,  comments  should  be 
sent  in  both  computerized  form  and 
hardcopy.  Comments  generated  using 
word  processing  software  should  be  sent 
on  a  clearly  labeled,  3.5  inch  IBM- 
compatible  diskette.  Comments 
formatted  in  WordPerfect  5.0  or  5.1  may 
be  submitted  as  is;  comments  prepared 
by  other  word  processing  software, 
should  be  submitted  in  an 
"unformatted"  mode.  All  comments 
submitted  in  hardcopy  should  be 
submitted  in  duplicate.  Comments 
should  refer  to  page  numbers  and 
columns  whenever  possible. 

Docket:  Supporting  information  used 
in  developing  the  proposed  regulations 
is  contained  in  Docket  No.  A-91-52. 
This  docket  is  available  for  public 
inspection  and  copying  between  8:30 
a.m.  and  3:30  p.m.  Monday  through 
Friday,  at  the  address  listed  below.  A 
reasonable  fee  may  be  charged  for 
copying. 

ADDRESSES:  Comments  must  be  mailed 
(in  duplicate,  if  possible)  to:  EPA  Air 
Docket  (LE-131).  Attention:  Docket  No. 
A-91-52,  room  M-1500,  Waterside 
Mall,  401  M  Street  SW..  Washington,  IX 
20460.  The  public  hearing  will  be  held 
in  the  Waterside  Mall  auditorium  at  the 
EPA's  Washington,  DC  Headquarters 
Office  on  November  19, 1993.  Persons 
interested  in  attending  the  hearing  or 
wishing  to  present  oral  testimony 
should  contact  Mr.  Keith  Brown, 
Stationary  Source  Compliance  Division 
(EN-341W).  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460,  telephone  (703) 
308-8676. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Brown  at  (703)  308-8676. 
SUPPI.EMENTARY  INFORMATtON:  The 
contents  of  the  preamble  are  listed  in 
the  following  outline: 

I.  Background  and  Purpose 

A.  Statutory  Authority 

B.  Alternatives  Considered 

Q  Benefits  of  Enhanced  Monitoring 
D.  Public  Participation 

II.  Implementation  Principles 

A.  Ensure  Environmental  Protection 

B.  Incorporate  Broad-Based  Perspective  for 
Rule  Development 

C.  Maintain  an  Effective  Partnership  With 
State  and  Local  Governments 

D.  Minimize  Small  Business  Concerns 

E.  Promote  Pollution  Prevention 

F.  Facilitate  Use  of  Market-Based 
Incentives 

G.  Allow  Flexibility  in  State  Programs  and 
Source  Permits 

H.  Enable  Effective  and  Efficient 

Information  Transfer 
I.  Promote  Simple  and  Streamlined 

Regulations 

III.  Summary  of  Key  Concepts 

A.  Development  and  Selection  of  Enhanced 
Monitoring  Protocols 


B.  Purpose  of  Enhanced  Monitoring 

C  Relationship  to  Title  V  Permit  Program 

IV.  Detailed  Discussion  of  the  Provisions  of 

the  Proposed  Regulations 

A.  Section  64.1 — Applicability 

B.  Section  64.2— Definitions 

C.  Section  64.3 — Implementation 
Requirements 

D.  Section  64.4 — Enhanced  Monitoring 
Protocol  Requirements 

E.  Section  64.5 — Reporting  Requirements 

F.  Section  64.6 — Recordkeeping 
Requirements 

G.  Section  64.7 — Permit  Application 
Requirements 

H.  Section  64.8 — Permit  Requirements 
I.  Section  64.9 — Prohibitions 
J.  40  CFR  Parts  51.  52.  60  and  61 
K.  SIP  Call 

V.  Other  Topics  for  Discussion 

A.  Relationship  to  Nonattainment  Area 
Provisions 

B.  Relationship  to  Section  112  Regulatory 
Developments 

C.  Relationship  to  Title  I  Permit  Programs 

VI.  Administrative  Requirements 

A.  Public  Hearing 

B.  Docket 

C.  Office  of  Management  and  Budget 
(OMB)  Review 

D.  Regulatory  Flexibility  Act 

E.  Paperwork  Reduction  Act 

The  first  section  of  this  preamble 
provides  background  on  the  statutory 
provisions  under  the  Act  that  require 
owners  or  operators  of  stationary 
sources  to  perform  enhanced  monitoring 
and  to  submit  compliance  certifications. 
This  section  also  provides  information 
on  the  purpose,  basic  options,  and  the 
expected  benefits  of  the  proposed 
enhanced  monitoring  program.  This 
section  also  relates  the  proposed 
enhanced  monitoring  program  to  the 
compliance  certification  requirements  of 
40  CFR  part  70. 

The  second  section  explains  the 
implementation  principles  EPA  has 
followed  while  developing  the  proposed 
regulations,  and  EPA's  position  on 
associated  issues.  These  implementation 
principles  should  be  considered  when 
the  reader  reviews  the  preamble  and 
proposed  regulations. 

The  third  section  provides  a  summary 
of  the  general  approach  EPA  has  taken 
in  developing  the  proposed  regulations. 

The  fourth  section  of  the  preamble 
presents  a  summary  of  each  section  of 
the  proposed  enhanced  monitoring 
program.  This  section  includes 
background  on  the  provisions  and  a 
discussion  of  issues  that  EPA  has 
identified  and  would  like  especially  to 
be  considered  during  the  public 
comiflent  period. 

The  fifth  section  then  provides 
discussion  on  relationships  between  the 
enhanced  monitoring  program  and  other 
provisions  of  the  Act.  The  sixth  and 
final  section  of  the  preamble  contains 
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the  administrative  requirements  that 
accompany  Federal  regulatory  actions. 

The  preamble  includes  many  citations 
which  refer  the  reader  to  more  detailed 
discussions  of  a  topic  or  to  the  origin  of 
certain  requirements.  These  citation 
pactions  will  generally  not  be  followed 
l|y  their  origin,  such  as  "of  this 
preamble"  or  "of  the  Act."  Rather,  the 
reader  can  recognize  the  origins  of  the 
sections  by  their  nature:  sections  of  the 
preamble  begin  with  a  Roman  numeral: 
sections  of  the  proposed  regulations 
range  from  §§64.1  to  64.8;  sections  of 
existing  EPA  regulations  are  preceded 
by  40  CFR;  and  sections  of  the  Act  are 
referenced  by  a  three  digit  number,  such 
as  114  or  504. 

This  preamble  often  refers  to  "State" 
or  "permitting  authority."  The  reader 
should  assume  that  where  the  preamble 
refers  to  a  "State,"  such  term  also 
includes  local  air  pollution  agencies, 
ftidian  tribes,  and  territories  of  the 
United  States  to  the  extent  they  are  or 
iw|ill  be  the  permitting  authority  for  their 
area  or  have  been  or  will  be  delegated 
permitting  responsibilities  under  the 
Act.  In  addition,  the  term  "permitting 
authority"  would  also  include  EPA  to 
the  extent  EPA  is  the  permitting 
authority  of  record. 

Finally,  this  preamble  often  refers  to 
40  CFR  part  70,  the  regulations 
promulgated  July  21.  1992, 
implementing  the  operating  permits 
program  under  title  V  of  the  Act  (see  57 
FR  32250).  These  regulations  provide 
requirements  applicable  to  federally- 
approved.  State-administered  operating 
permits  programs.  Where  a  State  fails  to 
submit  an  approvable  program  or  to 
adequately  administer  and  enforce  an 
approved  program,  EPA  will  have  to 
promulgate,  administer  and  enforce  a 
Federal  program  for  issuing  permits  in 
that  State.  The  reader  should  assume 
that  where  the  preamble  refers  to  40 
CFR  part  70,  such  term  may  also  refer 
to  an  EPA-administered  (Federal) 
operating  permits  program,  which  may 
be  promulgated  under  another  part  of  40 
(TR. 

'. ;  Background  and  Purpose 

.^.  Statutory  Authority 

I  The  proposed  regulations  respond 
mncipally  to  the  statutory  mandate  in 
section  702(b)  of  the  Clean  Air  Act 
Amendments  of  1990,  Public  Law  101- 
549, 104  Stat.  2399,  which  requires  the 
Administrator  of  EPA  to  promulgate 
rules  on  enhanced  monitoring  and 
compliance  certifications.  Section 
702(b)  of  the  1990  Amendments  revised 
section  114(a)  of  the  Act  by  adding  a 
new  paragraph  (3)  that  provides,  in  part: 


The  AdminisU^tor  shall  in  the  case  of  any 
person  which  is  the  owner  or  operator  of  a 
major  stationary  source,  and  may.  in  the  case 
of  any  other  f)erson,  require  enhanced 
monitoring  and  submission  of  compliance 
certifications.  Compliance  certifications  shall 
include  (A)  identification  of  the  applicable 
requirement  that  is  the  basis  of  the 
certification,  (B)  the  method  used  for 
determining  the  compliance  status  of  the 
source,  (C).the  compliance  status.  (D) 
whether  compliance  is  continuous  or 
intermittent,  (E)  such  other  facts  as  the 
Administrator  may  require  *   *   * 

The  1990  Amendments  also  revised 
section  114(a)(1)  of  the  Act  to  provide 
additional  authority  concerning 
monitoring,  reporting,  and 
recordkeeping  requirements.  As 
amended,  that  section  provides  the 
Administrator  with  the  authority  to 
require  any  owner  or  operator  of  a 
source: 

On  a  one-time,  periodic  or  continuous 
basis  to— 

(A)  Establish  and  maintain  such 
records; 

(B)  Make  such  reports; 

(C)  Install,  use,  and  maintain  such 
monitoring  equipment  •  •   • 

(D)  Sample  such  emissions  (in 
accordance  with  such  procedures  or 
methods,  at  such  locations,  at  such 
intervals,  during  such  periods  and  in 
such  manner  as  the  Administrator  shall 
prescribe); 

(E)  Keep  records  on  control 
equipment  parameters,  production 
variables,  or  other  indirect  data  when 
direct  monitoring  of  emissions  is 
impractical; 

(F)  Submit  compliance  certifications 
in  accordance  with  section  114(a)(3); 
and 

(G)  Provide  such  other  information  as 
the  Administrator  may  reasonably 
require  "  *  *. 

m  addition,  related  provisions  under 
title  V  of  the  Act  specify  that  op)erating 
permits  must  include  requirements  for 
monitoring  and  compliance 
certification.  Section  504(c)  requires 
that  each  permit  must  set  forth 
"monitoring,  compliance  certification 
and  reporting  requirements  to  assure 
compliance  with  the  permit  terms  and 
conditions."  Section  504(b)  permits  the 
Administrator  to  promulgate 
appropriate  test  methods  and 
monitoring  requirements  for 
determining  compliance.  That  section 
states  that  "continuous  emissions 
monitoring  need  not  be  required  if 
alternative  methods  are  available  that 
provide  sufficiently  reliable  and  timely 
information  for  determining 
compliance."  Because  this  section 
directly  refers  to  promulgating 
monitoring  requirements  for 
determining  compliance,  the  proposal 


cites  this  section  in  addition  to  section 
114(a)(3)  as  explicit  authority  for  the 
proposed  regulations. 

Section  504(a)  states  that  permits 
shall  include  "a  requirement  that  the 
permittee  submit  to  the  permitting 
authority,  no  less  often  than  every  six 
months,  the  resuhs  of  any  required 
monitoring,  and  such  other  conditions 
as  are  necessary  to  assure  compliance 
with  applicable  requirements  of  the 
Act."  Section  503(b)(2)  states  that 
permitted  sources  must  certify 
compliance  with  any  applicable  permit 
requirements  "no  less  frequently  than 
annually  •  •  •  and  promptly  report  any 
deviation  from  permit  requirements  to 
the  permitting  authority." 

Tne  1990  Amendments  also  revised 
section  113  to  clarify  what  evidence 
may  be  used  to  prove  violations  of  the 
Act.  Section  113(e),  as  amended, 
provides  that  "the  duration"  of  a 
violation  may  be  established  "by  any 
credible  evidence  (including  evidence 
other  than  the  applicable  test  method)." 
The  Legislative  history  for  this 
provision  states  that  by  this  amendment. 
Congress  meant  to  clarify  that,  in  an 
enforcement  action,  "courts  may 
consider  any  evidence  of  violation  or 
compliance  admissible  under  the 
Federal  Rules  of  Evidence,  and  that  they 
are  not  limited  to  consideration  of 
evidence  that  is  based  solely  on  the 
applicable  test  method  in  the  State 
implementation  (sic)  or  regulation."  (S. 
Rep.  No.  228. 101st  Cong.,  1st  Sess.,  366 
(1989)  reprinted  in  1990  U.S.  Code 
Cong.  &  Admin.  News  3385,  3749.) 

Coupled  with  these  changes  to  section 
113,  section  114(a)(3)  specifically 
requires  that  a  certification  be  based 
upon  a  determination  of  whether 
compliance  was  continuous  or 
intermittent.  Therefore,  the  enhanced 
monitoring  protocol  must  collect  data 
that  can  be  used  to  document 
compliance  and  facilitate  enforcement 
of  documented  violations.  Congress 
noted  in  a  Senate  Committee  Report  that 
"similar  to  the  reporting  requirements  of 
the  aean  Water  Act,  33  U.S.C.  1342, 
compliance  certifications  and  emission 
data  submitted  pursuant  to  this  (section 
114{a)(3)l  authority  will  facilitate 
enforcement,  due  in  part  to  the  fact  that 
such  data  and  certifications  can  be  used 
as  evidence."  (S.  Rep.  228, 101st  Cong.. 
1st  Sess..  at  368  (1989)).  Similarly,  a 
House  Committee  Report  stated  that  this 
section  "confirms  that  EPA  has 
authority  under  section  114(a)  to  require 
enhanced  monitoring  and  to  require 
such  monitoring  in  compliance 
certifications."  (H.R.  Rep.  490, 101st 
Cong.  2d  Sess.,  pt.  1,  at  394  (1990)). 
Thus,  Congress  linked  enhanced 
monitoring  and  compliance 
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certifications,  with  the  idea  that 
enhanced  monitoring  data  would  serve 
as  the  basis  for  certifying  compliance 
and  oould  be  used  to  determine  the 
existence  of  an  enforceable  violation. 
In  this  proposal.  EPA  is  proposing  a 
new  part  64  to  respond  to  the  direct 
mandate  in  section  114(a)(3).  To  assure 
that  this  mandate  is  carried  out 
effectively  and  in  a  manner  that 
responds  to  amended  section  113.  EPA 
also  is  proposing  as  part  of  this  proposal 
revisions  to  portions  of  40  CFR  parts  51, 
52. 60  and  61.  These  proposed  revisions 
include  proposed  Federal 
implementation  language  that  will  be 
incorporated  into  SIP's  for  States  that  do 
not  adequately  respond  to  a  SIP  Call 
that  EPA  will  issue  in  February  1994. 
See  sections  UI.B.  rv.J.  and  IV.K.  below. 
Fot  these  proposed  revisions  to  40  CFR 
parts  51,  52,  60.  and  61.  EPA  is  relying 
on  the  procedural  requirements  of 
section  307(d)  of  the  Act. 

B.  Alternatives  Considered 

One  clear  objective  inherent  in  ail  of 
these  statutory  provisions  is  to  assure 
that  owners  or  operators  are  accountable 
for  their  emissions  and  compliance 
status  on  a  continuous  basis.  Thus, 
these  proposed  regulations  would 
require  that  the  owners  or  operators  of 
all  major  sources  of  non-hazardous  air 
pollutants,  or  any  permitted  emissions 
unit  subject  to  existing  hazardous  air 
pollutant  requirements  under  40  CFR 
part  61.  conduct  enhanced  monitoring 
for  the  purpose  of  determining  their 
compUance  status  and  report  on  that 
status  in  compliance  certifications. 

To  achieve  that  objective  in  a  cost- 
effective  manner  that  is  integrated  with 
other  regulatory  initiatives  under  the 
Act.  EPA  investigated  alternatives  for 
three  separate  decisions.  First,  EPA 
considered  the  degree  to  which  the 
proposed  regulations  should  prescribe 
enhanced  monitoring  requirements. 
Second,  EPA  considered  to  which 
regulated  air  pollutants  and  sources  the 
proposed  regulations  should  apply. 
Finally,  the  Agency  considered  in  what 
manner  the  proposed  regulations  could 
ensure  that  enhanced  monitoring 
provides  a  determination  of  whether 
compliance  is  continuous  or 
intermittent,  as  mandated  by  section 
n4(aK3). 

1.  Enhanced  Monitoring 
Prescriptiveness 

With  respect  to  enhanced  monitoring 
prescriptiveness,  one  possible  option  for 
achieving  accountability  would  be  to 
obtain  the  most  accurate,  timely  and 
reliable  data  that  is  technologically 
feasible.  For  some  sources,  that  option 
would  entail  the  frequent  use  of 


reference  test  method  procedures,  while 
for  others  it  would  entail  use  of 
continuous  emission  monitoring 
systems  (CEMS's).  This  "top-down" 
option  was  rejected  by  EPA  as  too 
burdensome  and  as  inconsistent  with 
congressional  recognition  under  section 
504(b)  that  other  monitoring  options 
may  provide  sufficiently  reliable  and 
timely  information  to  determine 
C()mpliance.  The  EPA  solicits  comments 
on  the  proposal  to  reject  this  option. 

A  second  option  considered  was  to 
specify  the  precise  enhanced  monitoring 
requirements  for  each  major  source 
category.  That  option  was  considered 
impractical  given  the  short  time  period 
for  issuing  the  enhanced  monitoring 
program,  the  large  number  of  source 
categories  affected,  and  the  Agency 
resource  commitments  that  approach 
would  require.  The  EPA  solicits 
comments  on  the  proposal  to  reject  this 
option,  including  comments  as  to 
whether  it  may  be  feasible  to  develop 
specific  requirements  for  a  limited 
number  of  source  categories  and  use  the 
general  requirements  in  the  proposed 
regulations  for  all  other  source 
categories.  For  those  comments  that 
support  the  development  of  specific 
requirements.  EPA  also  solicits 
comments  on  which  source  categories 
should  have  specific  requirements. 

A  third  option  considered  was  to 
specify  technical  criteria  that  an 
enhanced  monitoring  protocol  must 
achieve  and  then  allow  an  owner  or 
operator  to  demonstrate  that  its 
proposed  enhanced  monitoring  protocol 
is  the  best  monitoring  for  its  particular 
emissions  imit  that  could  achieve  these 
criteria.  This  option  forms  the  basis  for 
the  proposal.  It  provides  the  owner  or 
operator  with  significant  flexibility  in 
proposing  the  type  of  monitoring  that 
best  fits  the  owner  or  operator's 
circumstances,  while  at  the  same  time 
assuring  that  all  proposed  monitoring 
methodologies  meet  the  technical 
criteria  that  would  ensure  that  a 
proposed  protocol  provides  quality- 
assured,  representative  monitoring  data 
that  can  be  used  to  determine 
continuous  compliance  as  required  by 
section  114(a)(3). 

It  is  important  to  note  that  the  term 
"best"  as  would  be  used  in  the  proposed 
regulations  is  not  intended  to  require  a 
top-down  selection  process  that  focuses 
on  the  best  monitoring  system  that  is 
technically  and  economically  feasible. 
Rather,  the  term  "best"  focuses  on  what 
monitoring  can  best  provide  an 
assurance  that  a  particular  emissions 
unit  remains  in  compliance.  This  use  of 
the  term  "best"  would  require 
evaluating  several  site-specific  factors, 
such  as  emissions  unit  and  control 


system  design,  operating  processes  at 
the  facility,  the  demonstrated  margin  of 
compliance  and  the  potential  variability 
of  emissions. 

For  instance,  the  best  monitoring  for 
determining  continuous  compliance  at  a 
large  uncontrolled  SIP  industrial  boiler 
burning  high  sulfur  coal  that  results  in 
emissions  close  to  the  SIP  emission 
limit  may  be  a  CEMS  given  the  potential 
variability  in  the  fuel.  However,  the  best 
system  for  a  similar  uncontrolled  boiler 
bimiing  fuel  oil  may  be  a  fuel  sampling 
and  analysis  program.  The  assurance  of 
continuing  compliance,  and  not  the 
technological  elements  of  the 
monitoring,  would  be  the  appropriate 
measure  of  what  is  "best." 

The  selection  approach  described 
above  would  serve  as  the  basis  for  the 
proposed  regulations.  However,  to 
ensure  that  owrners  or  operators  make 
informed  proposals  and  to  ensure  that 
the  permitting  authority  has  adequate 
information  to  act  upon  proposed 
enhanced  monitoring  protocols,  the 
proposed  regulations  would  include 
some  additional  evaluation  procedures 
for  the  enhanced  monitoring  protocol 
selection  process. 

The  first  option  for  evaluating  a 
monitoring  methodology  that  could  be 
used  as  enhanced  monitoring  would  be 
to  consider  the  best  "established 
monitoring."  The  proposed  regulations 
would  define  this  term  to  include 
monitoring  that  has  been  established  in 
certain  previous  regulatory  actions 
governing  many  source  categories.  The 
EPA  believes  that  the  use  of  established 
monitoring  should  serve  to  decrease  the 
burden  on  permitting  authorities 
because  these  methods  are  familiar  and 
will  increase  the  standardization  of  the 
selection  process.  The  second  option 
that  an  owner  or  operator  would  have  is 
to  identify  all  technologically  feasible 
monitoring  approaches  in  order  to  select 
the  best  monitoring  methodology  for  a 
particular  emissions  unit  that  can  satisfy 
all  of  the  requirements  for  an  enhanced 
monitoring  protocol.  These  monitoring 
approaches  would  include  both 
established  monitoring  and  other 
monitoring  identified  by  the  owner  or 
operator.  This  evaluation  process  is 
discussed  in  further  detail  in  section  III. 
A. 

The  proposed  regulations  would  use 
the  operating  permits  program  as  the 
primary  vehicle  for  implementing  the 
evaluation  and  selection  process 
described  above.  The  owner  or  operator 
would  include  its  proposed  enhanced 
monitoring  protocol  and  supporting 
information  as  part  of  a  permit 
application.  The  permitting  authority 
would  then  review  and  approve  or  deny 
the  proposed  protocol  as  part  of  its 
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>erniit  issuance  process.  The 
)erfonnance  of  verification  tests  to 
certify  that  the  protocol  achieves 
technical  specifications  and 
requirements  then  would  occur  after 
permit  issuance  in  order  to  finally 
demonstrate  that  the  enhanced 
monitoring  protocol  achieves  all  of  the 
requirements  of  the  proposed 
regulations. 

The  operating  permits  program  will 
provide  a  vehicle  for  selecting  the  best 
monitoring  for  emissions  units  at  a 
particular  source.  Provided  that  the 
criteria  in  the  proposed  regulations  are 
SatisHed.  a  broad  range  of  monitoring 
approaches  may  be  approved  as  the  best 
monitoring  at  a  particular  emissions 
unit.  Depending  on  the  circumstances  at 
the  emissions  unit  being  monitored, 
enhanced  monitoring  could  involve 
procedures  such  as  maintaining  records 
of,  analyzing,  and  reporting  on  fuel  or 
raw  material  usage,  or  systems  such  as 
control  device  parameter  monitors  or 
continuous  emission  monitoring 
Systems.  The  types  of  monitoring 
procedures  and  systems  that  could  be 
used  under  the  proposed  regulations  are 
discussed  in  section  III.A. 

The  reader  should  note  that  the 
proposed  regulations  also  would  be 
implemented  through  the 
preconstruction  permit  programs  for 
new  and  modified  sources  under  parts 
C  and  D  of  title  I  of  the  Act.  Selection 
^f  enhanced  monitoring  at  the 
preconstruction  stage  would  assure  that 
enhanced  monitoring  needs  are 
considered  in  the  design  and 
construction  of  an  emissions  unit. 
Implementation  through 
preconstruction  permits  would  also 
allow  for  streamlined  conversion  of 
preconstruction  permits  into  operating 
permits  where  a  permitting  authority 
separates  the  issuance  of  the  two 
permits.  The  proposed  amendments  to 
40  CFR  part  51  and  40  CFR  52.21  in  the 
proposal  would  assure  that  permitting 
authorities  adopt  sufficient  legal 
authority  to  impose  enhanced 
monitoring  conditions  in 
preconstruction  permits.  This  issue  is 
discussed  in  further  detail  in  section 
V.C. 

As  stated  in  its  operating  permits  rule, 
the  Agency  intends  that  title  V  permits 
contain  all  the  requirements  of  the  Act 
applicable  to  the  permitted  source.  The 
title  V  process  was  not  intended  to 
establish  more  stringent  or  new 
requirements.  However,  the  one 
exception  is  for  compliance  provisions 
required  in  all  permits  by  title  V  and  40 
CFR  70.6.  The  part  70  rule  allows  in 
some  circumstances  for  the  addition  or 
clarification  of  compliance 
lequirements — as  opposed  to  new 


emission  limits  or  standards.  For 
example,  an  addition  might  be  made 
through  this  process  to  specify  an 
averaging  period  or  periodic  monitoring 
requirement  where  the  underlying 
standard  fails  to  specify  these  elements 
as  a  part  of  the  monitoring  requirement. 
EPA  continues  to  intend  that  the  role  of 
the  title  V  permitting  process  is  to 
express  all  of  the  underlying 
requirements  applicable  to  the  source. 

2.  Enhanced  Monitoring  Program 
Applicability 

With  respect  to  the  scope  pf  the 
proposed  part  64  regulations,  EPA 
considered  several  alternatives  for 
defining  the  universe  of  sources, 
regulated  air  pollutants,  emission 
limitations  or  standards,  and  emissions 
units  that  should  be  subject  to  the 
enhanced  monitoring  requirement. 
Section  114(a)(3)  provides  a  general 
requirement  that  EPA  must  require 
enhanced  monitoring  at  major  stationary 
sources.  However,  section  114(a)(3)  does 
not  provide  EPA  with  any  further 
guidance  as  to  which  regulated  air 
pollutants,  emissions  units,  and 
emission  limitations  or  standards  at  a 
major  source  must  be  covered  by 
enhanced  monitoring  requirements. 

In  contrast,  section  504(c)  provides 
that  each  permit  must  include 
"inspection,  entry,  monitoring, 
compliance  certiHcation  and  reporting 
requirements  to  assure  compliance  with 
the  permit  terms  and  conditions." 
Furthermore,  section  503(b)(2)  requires 
a  compliance  certification  for  "any 
applicable  permit  requirements." 
Because  of  the  language  in  these  two 
title  V  sections,  EPA  has  required 
monitoring  and  certification  at  all 
emissions  units  for  all  applicable 
requirements  under  the  Act  in  40  CFR 
part  70  because  Congress  clearly 
required  in  title  V  that  all  applicable 
requirements  be  subject  to  appropriate 
monitoring  to  "assure  compliance." 

Section  114(a)(3)  does  not  contain 
such  specific  language  regarding  the 
scope  of  the  part  64  program.  Thus, 
Congress  having  remained  silent  on  the 
precise  question  at  issue,  EPA  believes 
the  legislative  branch  was  providing  the 
Agency  with  broad  discretion  to 
determine  what  type  of  monitoring  is 
enhancement  enough  for  various 
emissions  imits  at  major  sources.  See 
Chevron  USA,  Inc.,  v.  Natural  Resources 
Defense  Council,  456  U.S.  837  (1984). 
First,  as  a  general  rule,  EPA  has 
determined  that  the  proposed  rules 
should  only  apply  at  the  units  that  emit 
pollutants  for  which  the  source  is  major. 
EPA  believes  that  Congress's  intent  in 
requiring  enhanced  monitoring  of  major 
sources  was  an  attempt  to  focus  on 


imposing  monitoring  most  immediately 
on  the  sources  that  may  emit  a 
particular  pollutant  in  large  amounts. 
VVith  respect  to  which  emission 
limitations  and  standards  are  covered  by 
the  enhanced  monitoring  rule,  EPA 
believes  that  part  64  should  apply  to  all 
emission  limitations  and  standards 
applicable  to  the  pollutants  for  which 
the  source  is  major  and  at  an  emissions 
unit  subject  to  part  64.  Finally,  the 
following  two  subsections  will  describe 
the  emissions  units  that  would  be 
subject  to  part  64. 

EPA  has  divided  the  applicability 
requirement  into  two  parts:  hazardous 
air  pollutants  and  other  regulated 
pollutants.  With  respect  to  these  two 
categories  of  pollutants,  EPA 
independently  explored  the  range  of 
applicability. 

a.  Hazardous  Air  Pollutant  Sources. 
Requirements  for  hazardous  air 
pollutants  under  the  Act  include 
existing  NESHAP  requirements  under 
40  CFR  part  61  and  will  include  new 
standards  developed  under  section  112 
as  amended  by  the  1990  Amendments. 
The  EPA  recognizes  that  both  minor  and 
major  sources  of  hazardous  air 
pollutants  are  of  signiHcant  concern  and 
warrant  enhanced  monitoring. 
Therefore,  EPA  intends  to  apply 
enhanced  monitoring  imder  section 
114(a)(3)  of  the  Act  to  as  many 
hazardous  air  pollutant  sources  as 
possible. 

First,  with  respect  to  sources  subject 
to  existing  part  61  requirements,  the 
proposed  regulations  would  apply  to 
any  emissions  unit  required  to  obtain  a 
permit  (regardless  of  whether  the  source 
is  a  major  or  area  source).  The  EPA  is 
not  required  to  establish  enhanced 
monitoring  for  area  sources  under 
section  114(a)(3),  but  has  been  granted 
discretion  to  establish  enhanced 
monitoring  for  those  sources.  Because  of 
the  significance  of  hazardous  air 
pollutants,  EPA  believes  that  area 
sources  that  must  also  obtain  permits 
under  part  70  should  develop  methods 
for  enhanced  monitoring  in  the  permit 
application  process.  However,  asbestos 
demolition  and  renovation  projects 
subject  to  subpart  M  of  part  61  are 
exempt  from  the  requirements  of  part 
70.  Because  EPA  is  not  requiring  States 
to  permit  these  sources  and  the  permit 
program  is  the  established  method  for 
implementing  enhanced  monitoring, 
EPA  has  exempted  these  sources  from 
the  requirements  of  part  64. 

With  resi>ect  to  emissions  units 
subject  to  new  hazardous  air  pollutant 
requirements  under  amended  section 
112  of  the  Act.  EPA  will  include 
appropriate  enhanced  monitoring 
requirements  as  part  of  those  new 
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hazardous  air  pollutant  requirements. 
This  approach  is  consistent  with  EPA's 
statement  in  the  July  21, 1992  preamble 
to  40  CFR  part  70  that  all  future 
rulemakings  will  have  no  gaps  in  their 
monitoring  provisions  (see  57  FR 
32278).  Therefore,  EPA  will  exercise  its 
section  114(a)(3)  authority  to  require 
enhanced  monitoring  for  sources  subject 
to  new  section  112  requirements  in 
actions  taken  pursuant  to  the  amended 
section  112.  TTiese  actions  include  the 
general  provisions  of  40  CFR  part  63 
and  the  individual  subparts  of  that  new 
part,  as  well  as  case-by-case  permit 
decisions  in  certain  instances.  The 
interrelationship  between  the  proposed 
regulations  and  NESH.\P  regulatory 
development  is  discussed  in  further 
detail  in  Section  V.B. 

Finally,  as  to  sources  that  achieve 
early  reductions  in  accordance  with  the 
regulation  promulgated  pursuant  to 
section  112(i)(5).  57  FR  61970  (Dec.  29, 
1992).  to  be  codified  at  40  CFR  63.70  et 
seq..  EPA  believes  that  the  monitoring 
required  pursxiant  to  the  permits 
program  is  enhancement  enough.  The 
early  reductions  program  is  a  temporary 
program;  these  sources  will  ultimately 
need  to  comply  with  the  new  standards 
being  developed  under  section  112.  The 
EPA  believes  that  during  this  interim 
period,  the  monitoring  requirements  of 
the  permits  program  will  provide 
monitoring  sufficient  for  these  sources 
to  certify  compliance  with  applicable 
emission  limitations. 

b.  Criteria  Air  Pollutant  Sources.  With 
resp>ect  to  sources  and  emissions  units 
that  emit  non-hazardous  pollutants, 
EPA  determined  to  use  its  discretion  to 
limit  the  scope  of  applicability  more 
than  for  hazardous  air  pollutants.  First, 
EPA  determined  not  to  exercise  its 
discretion  to  require  enhanced 
monitoring  at  non-major  sources  at  this 
time.  With  respect  to  the  Act's 
undefined  mandate  to  require  enhanced 
monitoring  at  major  stationary  sources, 
EPA  has  determined  that  some  proposed 
limitations  on  the  applicability  of  part 
64  at  certain  emissions  units  located  at 
major  stationary  sources  would  be 
appropriate.  In  making  that 
determination,  EPA  considered  three 
factors:  the  statutory  requirement  of 
enhanced  monitoring  at  major  stationary 
sources,  the  results  of  its  Regulatory 
Impact  Analysis  (RIA).  and  the 
monitoring  requirements  of  the  part  70 
operating  permits  program. 

EPA  is  required  to  perform  an  RIA 
pursuant  to  E.0. 12291  in  order  to 
assess  the  costs  and  benefits  of  the 
proposed  rule  and  to  maximize  the  net 
benefits  to  society.  The  RIA  calculates 
net  benefits  in  two  ways.  For  attainment 
areas,  the  calculation  involves  weighing 


health  and  welfare  benefits  associated 
with  emissions  reductions  against  the 
costs  of  complying  with  enhanced 
monitoring  requirements.  In 
nonattainment  areas,  the  anticipated  net 
benefits  also  include  the  avoided  cost  to 
the  regulated  source  of  ahemative 
emission  reduction  regulations  that 
would  be  necessar>'  to  achieve  emission 
reductions  required  for  attainment  in 
the  absence  of  enhanced  monitoring 
requirements. 

The  RIA  takes  into  account  both  the 
permitting  authority  burden  costs  and 
costs  to  the  regulated  community.  The 
costs  to  the  permitting  authorities 
include  costs  as.sociated  with  review 
and  approval  of  proposed  enhanced 
monitoring  methods  and  subsequent 
review  of  monitoring  reports.  The  costs 
analyzed  for  the  regulated  community 
include  all  aspects  of  implementing 
enhanced  monitoring  at  a  source.  These 
include  any  one-time  capital  costs  for 
purchasing  and  installing  new 
monitoring  equipment,  and  recurring 
annual  costs  for  monitor  operation  and 
maintenance,  quality  assurance 
activities,  and  reporting,  compliance 
certification,  and  recordkeeping  burden 
costs.  Because  enhanced  monitoring 
does  not  change  the  stringency  of 
underlying  standards  or  limitations,  any 
costs  associated  with  coming  into 
compliance  with  these  emissions 
limitations  or  standards  by  sources  are 
not  considered  costs  associated  with 
this  rule.  The  EPA  solicits  comments  on 
this  approach,  and  on  whether  other 
costs  to  the  permitting  authorities  and 
regulated  community  should  be 
incorporated  in  the  analysis. 

Because  of  EPA's  uncertainty  as  to  the 
scope  of  applicability,  the  Agency 
established  a  range  of  options  in  the  RIA 
for  imposing  the  enhanced  monitoring 
rule  to  units  at  major  stationary  sources. 
The  RIA  explored  in  detail  five 
gradations  of  coverage  for  the  part  64 
requirements: 

(1)  All  units  emitting  pollutants  for 
which  the  source  is  major  (Option  1); 

(2)  All  units  that  have  the  potential  to 
emit  pollutants  in  an  amount  equal  to  or 
greater  than  10%  of  the  applicable  major 
source  definition  (Option  2); 

(3)  All  units  that  have  the  potential  to 
emit  pollutants  in  an  amount  equal  to  or 
greater  than  30%  of  the  applicable  major 
source  definition  (Option  3); 

(4)  All  units  that  have  the  potential  to 
emit  pollutants  in  an  amount  equal  to  or 
greater  than  50%  of  the  applicable  major 
source  definition  (Option  4);  and 

(5)  All  units  that  have  the  potential  to 
emit  pollutants  in  an  amount  equal  to  or 
greater  than  the  applicable  major  source 
definition  (Option  5). 


The  EPA  also  considered  the  fact  that 
the  regulations  developed  under  part  70 
require  monitoring  at  all  emissions  units 
at  a  major  source.  The  monitoring 
required  by  part  70  in  many  instances 
will  be  an  enhancement  over  the 
existing  monitoring  at  an  emissions 
unit.  In  this  sense,  many  units  will  have 
established  some  enhancement  through 
the  permit  process  even  in  the  absence 
of  part  64.  For  the  other  units  covered 
by  part  70  monitoring,  EPA  believes  the 
existing  monitoring  is  sufficiently 
enhanced. 

Based  on  the  three  factors  discussed 
above,  EPA  has  decided  not  to  propose 
Option  5.  The  EPA  recognized  that 
under  that  option,  many  major 
stationary  sources  would  avoid  any 
additional  monitoring  beyond  that 
required  by  part  70.  The  RIA  analysis 
indicates  that  only  47  percent  of  all 
major  stationary  sources  would  be 
subject  to  the  part  64  requirement  at  one 
or  more  emissions  units.  In  addition, 
this  option  would  have  the  undesirable 
effect  of  excluding  many  significant 
emissions  units  fi'om  the  part  64 
enhanced  monitoring  requirements.  For 
example,  a  source  with  several  90  tons 
per  year  emissions  units  would  avoid 
any  part  64  enhanced  monitoring 
requirement.  By  contrast,  a  source 
consisting  of  one  110  tons  per  year  unit 
would  be  subject  to  part  64  enhanced 
monitoring  under  this  option.  Finally, 
the  RIA  indicates  that  this  option  would 
not  present  the  greatest  net  benefits  (i.e., 
further  net  benefits  are  achieved  by 
moving  to  Option  4).  Therefore, 
balancing  the  fact  that  Option  5  would 
require  part  64  monitoring  at  less  than 
50  percent  of  all  major  stationary 
sources  with  the  fact  that  it  did  not 
produce  the  greatest  net  savings.  EPA 
determined  that  Option  5  would  not  be 
an  acceptable  proposed  approach. 

As  to  the  remaining  options,  EPA 
determined  that  there  were  positive  and 
negative  factors  supporting  each  option. 
Option  1  would  ensure  that  part  64 
monitoring  is  performed  at  all  emissions 
units  that  emit  the  pollutant  for  which 
the  source  is  major.  However,  this 
option  also  would  provide  the  lowest 
net  benefits  of  the  options  considered. 
The  RIA  estimates  the  loss  of  net 
benefits  of  moving  from  Option  4 
(which  would  maximize  net  benefits, 
i.e.  any  other  option  selected  would 
result  in  net  costs)  to  Option  1  at  $735 
million;  in  addition,  the  RIA  indicated 
that  the  marginal  cost  of  obtaining 
further  emission  reductions  by  moving 
from  Option  4  to  Option  1  would  be 
extremely  high  (approximately  $11,750 
per  ton).  Option  2,  while  ensuring  that 
approximately  82  percent  of  all  major 
stationary  sources  would  be  subject  to 
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the  part  64  requirements  at  one  or  more 
emissions  units,  al.so  would  result  in 
lower  net  benefits  ($197  million  less) 
than  those  provided  under  Option  4;  in 
addition,  the  RIA  indicates  that  the 
costs  for  the  incremental  emission 
reductions  would  remain  high 
(approximately  $5600  per  ton). 

Although  the  RIA  indicates  that 
Option  4  would  maximize  net  benefits, 
only  56  percent  of  all  major  stationary 
sources  would  have  emissions  units 
subject  to  the  part  64  requirements 
under  this  option.  Moreover,  Option  4 
would  require  part  64  monitoring  at  less 
than  Vi  of  all  regulated  emissions  units 
at  major  stationary  sources  that  emit  the 
pollutant  for  which  the  source  is  major, 
leaving  some  significant  emissions  units 
to  be  regulated  by  the  monitoring 
requirements  of  part  70.  While  EPA 
believes  that  there  would  be  some 
support  for  this  option  because  of  the 
application  of  part  70  periodic 
monitoring  requirements  at  the 
remaining  major  stationary  sources,  the 
Agency  questions  whether  that 
monitoring  would  be  sufficiently 
enhanced  for  the  potentially  targe 
emissions  units  that  would  not  be 
subject  to  part  64  enhanced  monitoring. 

Finally,  Option  3  would  provide 
increased  coverage  of  major  stationary 
sources— 65  percent  of  all  stationary 
sources  that  are  major  for  one  or  more 
criteria  pollutants — and  the  RIA 
indicates  that  the  additional  emission 
reductions  that  could  be  achieved  from 
moving  from  Option  4  to  3  would  be 
reasonable  in  light  of  the  projected 
additional  costs  achieved 
(approximately  $3000  per  ton  of 
additional  emissions  reduced).  The  EPA 
also  believes  that  many  of  the  additional 
emissions  units  that  would  be  subject  to 
part  64  monitoring  under  Option  3 
should  be  considered  significant 
emissions  units  that  warrant  part  64  . 
enhanced  monitoring. 

Because  Option  3  appears  to  be  the 
best  approach  when  balancing  the  three 
factors  described  earlier,  EPA  has 
selected  this  option  for  the  proposed 
rule.  Option  3  would  ensure  part  64 
enhanced  monitoring  at  one  or  more 
emissions  units  at  a  significant  number 
of  major  stationary  sources  (65  percent). 
The  remaining  major  sources  would  still 
be  subject  to  monitoring  under  part  70 
that  EPA  views  as  "enhanced"  for  units 
that  size.  Moreover,  those  emissions 
units  that  would  be  required  to  meet 
only  the  part  70  monitoring 
requirements  would  be  those  with  the 
potential  to  emit  less  than  30  percent  of 
the  pollutant  for  which  the  source  is 
major,  presumably  the  less  significant 
units. 


EPA  solicits  comment  on  its  proposed 
general  approach,  the  proposal  to  adopt 
Option  3  as  the  best  approach.  We  are 
also  interested  in  soliciting  comments 
on  any  or  all  options  appropriate  for 
consideration,  especially  Option  1 
which  is  the  most  inclusive,  and 
Options  4  and  5,  which  have  the  highest 
net  beitefits.  With  respect  to  the 
decision  to  cover  only  units  that  emit 
the  pollutant  for  which  the  source  is 
major,  EPA  solicits  comment  on  the 
pohcy  and  legal  implications  of  the 
decision.  As  an  ahemative  basis  for  not 
applying  the  part  64  requirements  to 
certain  units,  EPA  also  solicits 
comments  on  the  possible  use  of  a  de 
minimis  exception  to  exempt  certain 
units  from  the  part  64  monitoring 
requirements  in  ligtil  of  the  general 
statutory  requirement  that  BPA  require 
enhanced  monitoring  at  major  stationary 
sources.  EPA  believes  that  a  de  minimis 
exception  for  certain  units  at  major 
sources  may  be  acceptable  because  the 
broad  language  of  section  114(a)(3) 
would  not  preclude  the  drafting  of  stich 
an  exception.  See  Alabanta  Power  Co.  v. 
Costh,  636  F.2d  323.  357  (DC  Or. 
1979).  However,  EPA  believes  that  a  de 
minimis  exception  to  the  general 
requirement  of  enhanced  monitoring  at 
all  major  sources  would  be  appropriate 
only  if  there  were  trivial  gains  in 
requiring  enhanced  monitoring  at  some 
subset  of  emissions  units.  Id.  at  361. 

Finally,  EPA  also  solicits  comment  on 
other  reasonable  alternatives.  For 
example,  EPA  solicits  comment  on 
whether  it  should  adopt  a  method  for 
determining  the  universe  of  units 
subject  to  part  64  that  is  based  upon 
uncontrolled  emissions  rather  than 
potential  to  emit,  as  such  an  approach 
arguably  would  better  address  the  units 
with  the  greatest  environmental  risk.  In 
other  words,  in  a  monitoring  rule  such 
as  part  64,  should  EPA  use  a  different 
definition  of  potential  to  emit  than  EPA 
has  used  for  other  purposes. 

The  reader  should  note  that  the  same 
30  percent  threshold  that  is  applied  to 
a  single  emissions  unit  as  described 
above  would  apply  to  a  group  of 
emissions  units  in  certain 
circumstances.  A  group  of  emissions 
units  at  a  major  source  may  in  sonm 
instances  achieve  compliance  with 
applicable  emission  limitations  or 
standards  by  aggregating,  averaging, 
apportioning  or  trading  emissions 
among  the  group  of  emissions  units.  For 
instance,  a  source  may  be  operating 
with  an  approved  bubble  plan  or  similar 
scheme.  In  such  circumstances,  if, 
collectively,  the  potential  emissions  of 
the  group  exceed  the  tons  per  year 
threshold  described  above  for  a  single 
emissions  unit,  then  the  proposed  rule 


would  apply  to  all  emissions  units  in 
the  group. 

One  final  alternative  approach  that 
EPA  considered  was  to  apply  these  rules 
only  to  major  stationary  souices  in 
nonattainment  areas.  The  EPA  rejected 
this  approach  as  inconsistent  with  the 
explicit  language  of  section  114(a)(3) 
and  because  it  would  fail  to  address  the 
benefits  that  can  be  achieved  by 
improving  compliance  with 
maintenance-related  requirements  in 
attainment  as  well  as  nonattainment 
areas. 

3.  Use  of  Enhanced  Monitoring  to 
Determine  Compliance 

As  disctissed  in  further  detail  in 
Section  III.B..  the  purpose  of  enhanced 
monitoring  is  to  provide  a  means  for 
determining  and  certifying  whether 
compliance  is  continuous  or 
intermittent.  Many  existing  regulations 
do  not  include  a  regulatory  method  for 
determining  compliance  on  that  basis. 
In  addition,  some  such  regulations  are 
written  in  such  a  manner  as  to  prohibit 
the  use  of  methods  not  included  in  the 
applicable  regulation  as  a  means  for 
determining  compliance.  Therefore, 
some  existing  rules  as  written  could  not 
allow  for  effective  implementation  of 
the  enhanced  monitoring  program 
mandated  by  section  114(a)(3). 

The  EPA  considered  three  alternative 
means  for  addressing  this  concern.  First, 
EPA  considered  requiring  an  owner  or 
operator  to  establish  a  separately 
enforceable  permit  condition  whenever 
an  existing  rule  would  not  permit  a 
determination  of  compliance  with  the 
underlying  emission  limitation  or 
standard  on  the  basis  of  enhanced 
monitoring.  This  ahemative  was 
rejected  as  inconsistent  with  the 
concept  discussed  in  the  part  70 
operating  permits  rule  that  the  permit 
generally  would  not  be  used  as  a  means 
of  establishing  new  requirements.  (The  -» 
part  70  rule  does  in  limited 
circumstances  allow  for  clarifying  or 
adding  compliance  requirements  as 
opposed  to  new  emission  limitations  or 
standards,  e.g.,  specifying  an  averaging 
period  or  specifying  a  periodic 
monitoring  requirement  where  no 
current  monitoring  exists.) 

The  second  alternative  considered 
was  to  construct  the  enhanced 
monitoring  rule  in  a  manner  designed  to 
work  within  the  structure  of  existing 
applicable  requirements,  and  to  proxide 
incentive  fgr  owners  or  operators  to 
voluntarily  consent  to  the  use  of 
enhanced  monitoring  to  determine 
compliance  where  the  underlying 
applicable  requirement  would  allow. 
Under  this  alternative,  the  specified 
compliance  test  method  would  have  to 
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be  included  as  part  of  an  enhanced 
monitoring  protocol  if  the  underlying 
rule  prohibited  alternative  means  of 
determining  compliance  or  the  owner  or 
operator  did  not  consent  to  the 
alternative  means.  The  proposed  rule 
would  have  required  an  owner  or 
operator  to  conduct  the  compliance 
method  specified  in  the  applicable 
regulation  on  a  more  frequent  basis  than 
currently  required  and  whenever  a  set 
amount  of  deviations  occurred.  This 
alternative  was  rejected  because  in 
many  instances  it  would  fail  to  provide 
su^icient  data  to  satisfy  the  statutory 
requirement  that  the  enhanced 
monitoring  be  able  to  establish  whether 
an  emissions  unit  is  in  continuous 
compliance  with  an  applicable 
requirement. 

The  third  alternative,  which  is  the 
approach  selected  for  the  proposed  rule, 
would  be  to  make  amendments  to  the 
general  provisions  in  Federal 
regulations,  and  to  issue  a  SIP  Call  to 
correct  any  deficiencies  in  State 
regulations.  These  amendments  and  SIP 
changes  would  allow  for  a 
determination  of  compliance  to  be  made 
on  the  basis  of  enhanced  monitoring. 
These  changes  would  best  address  the 
new  statutory  mandate  in  section 
114(a)(3)  and  would  allow  for  effiective 
implementation  of  the  enhanced 
monitoring  program.  The  details  of  the 
proposed  amendments  and  SIP  Call  are 
discussed  in  sections  UI.B..  I  V.J.  and 
IV.K.  below. 

It  should  be  noted  that  the  proposed 
regulations,  although  intended  to  fulfill 
the  mandate  to  determine  whether 
compliance  is  continuous  or 
intermittent,  are  not  intended  to  change 
the  stringency  of  any  underlying 
emission  limitations  or  standards. 
Federal  regulations,  including  approved 
SIP  regulations,  generally  are  intended 
to  be  complied  with  at  all  times, 
consistent  with  any  associated  averaging 
time  and  any  federally-approved 
excused  periods  such  as  startup, 
shutdown  or  malfunction.  The  proposed 
regulations  would  measure  compliance 
consistent  with  averaging  periods,  and 
would  recognize  the  federally- 
enforceable  provisions  that  may  allow 
for  periods  of  excess  emissions.  The 
EPA  solicits  comments  on  the  issue  of 
whether,  and  if  so  how.  the  proposed 
regulations  would  increase  the 
stringency  of  an  emission  limitation  or 
standard. 

C.  Benefits  of  Enhanced  Monitoring 

A  primary  benefit  of  the  proposed 
enhanced  monitoring  program  would  be 
a  reduction  in  overall  emissions  through 
increased  compliance  with  the 
requirements  of  the  Act.  Continuing 


compliance  with  regulations  after 
demonstrating  initial  compliance  is 
necessary  to  assure  that  the  emission 
reductions  intended  by  regulations  are 
achieved.  One  of  the  key  elements  to 
assure  that  reductions  are  achieved  is  a 
self-monitoring  program  that  can 
quickly  alert  owners  or  operators  so  that 
they  may  take  corrective  or  preventive 
action  in  order  to  prevent  non- 
complying  conditions  and  to  minimize 
the  amount  of  environmental  harm 
caused. 

In  addition  to  the  direct 
environmental  benePit  of  decreased 
emissions,  increased  compliance  rates 
would  also  achieve  a  corollary 
economic  beneflt.  As  a  general  matter, 
increased  compliance  rates  with 
existing  rules  would  lower  the  long- 
term  overall  cost  of  air  pollution  control 
by  decreasing  the  need  for  additional 
command  and  control  regulations  to 
obtain  the  necessary  emission 
reductions.  For  nonattainment  areas, 
this  benefit  would  be  especially 
important  as  States  that  contain  those 
areas  prepare  to  demonstrate  that 
reasonable  further  progress  toward 
attainment  is  being  achieved.  Increasing 
the  effectiveness  of  existing  and  future 
rules  would  allow  States  in  many 
instances  to  reduce  the  level  of 
additional  control  measures  needed  to 
achieve  the  necessary  emissions 
reductions.  The  extent  to  which  the 
States  with  an  enhanced  monitoring 
program  would  be  able  to  rely  upon 
increased  rule  effectiveness  in  meeting 
their  attainment  demonstration  burdens 
under  title  I  of  the  Act  is  discussed  in 
greater  detail  in  section  V.A. 

The  information  developed  through 
the  use  of  enhanced  monitoring  would 
have  other  benefits  as  well.  First, 
enhanced  monitoring  data  could  be 
used  to  establish  baseline  emission 
information  in  those  areas  where 
economic  incentive  programs  (such  as 
emissions  trading)  may  be  implemented. 
Economic  incentive  programs  will  also 
require  accurate  data  bases  of 
monitoring  information  to  allow  for 
emissions  trading  or  other  marketable 
emissions  concepts.  The  data  developed 
from  the  enhanced  monitoring  protocols 
that  would  be  required  under  the 
proposed  regulations  would  assist  in 
establishing  these  required  data  bases. 
This  point  is  addressed  in  greater  detail 
in  section  V.A.  of  the  preamble.  The 
increased  data  accuracy  that  would 
result  from  conducting  enhanced 
monitoring  would  also  improve  the 
accuracy  of  title  I  emission  inventories 
and  emission  statements,  and  may  allow 
for  increased  accuracy  in  the  assessment 
of  permit  fees  under  the  title  V 
operating  permits  program  to  the  extent 


a  permitting  authority  bases  its  fee 
program  on  actual  emissions. 

Enhanced  monitoring  would  also 
result  in  benefits  to  the  regulated 
community.  Although  a  self-monitoring 
program  may  not  always  be  justified 
purely  on  the  basis  of  economic  benefit 
to  a  source,  a  monitoring  program  often 
provides  an  owner  or  operator  with 
information  beneficial  to  reducing  other 
costs.  Self-monitoring  can  in  some 
situations  reduce  operating  costs.  For 
example,  monitoring  data  can  be  used  to 
increase  combustion  efficiency  in  an 
industrial  boiler  or  to  increase  capture 
and  reuse  of  solvents  at  a  coating  plant. 
A  1990  study  by  the  General  Accounting 
Office  entitled  "Air  Pollution: 
Improvements  Needed  in  Detecting  and 
Preventing  Violations"  noted  several 
instances  in  which  companies  have 
achieved  such  operating  cost 
reductions.  An  enhanced  monitoring 
program  could  also  alert  owners  or 
operators  that  potential  control  device 
problems  may  exist.  The  owner  or 
operator  can  use  this  information  to 
target  control  devices  for  routine 
maintenance  and  repair,  and  reduce  the 
potential  of  significant,  costly 
breakdowns. 

As  discussed  in  section  VI.C.  a 
complete  analysis  of  the  costs  and 
benefits  of  the  proposed  regulations  is 
included  in  the  RIA.  As  stated 
previously,  the  Agency  solicits 
comments  on  its  approach.  The  RIA 
document  is  available  in  the  docket. 

D.  Public  Participation 

The  proposed  regulations  were 
developed  with  the  benefit  of  insight 
from  many  parties  that  would  be 
affected  by  the  proposed  regulations. 
These  groups  include  State  and  local  air 
pollution  control  agencies,  major 
industries,  trade  associations  and 
environmental  organizations. 

To  obtain  the  views  of  all  these 
parties,  as  well  as  the  general  public. 
EPA  published  a  notice  in  the  Federal 
Register  on  August  8. 1991  to  make 
available  a  Public  Information 
Document  on  enhanced  monitoring  and 
to  provide  notice  of  a  public  meeting  on 
the  subject  (56  FR  37700-01).  The 
meeting  was  held  in  Washington,  DC  on 
August  22. 1991.  and  was  attended  by 
representatives  from  over  fifty 
organizations.  In  response  to  the  public 
meeting.  EPA  received  many  comments 
which  are  included  in  the  docket. 

Since  the  public  meeting.  EPA  has 
held  a  series  of  informal  informational 
and  discussion  sessions  with  interested 
organizations  to  receive  their  views  on 
enhanced  monitoring,  as  well  as  a 
recent  informational  meeting  wi\h 
approximately  fifty  attendees  held  on 
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August  12. 1993.  (A  sunumiy  of  those 
contacts  is  included  in  the  docket.)  The 
EPA  is  interested  in  receiving  comments 
from  these  and  other  interested  parties 
during  the  public  comment  period  for 
the  proposed  regulations. 

n.  Implementation  Principles 

In  the  May  10. 1991  preamble  to  the 
proposed  40  CFR  part  70  regulations, 
£PA  announced  several  principles  that 
"should  guide  the  design  and 
implementation  of  title  V  regulations 
and  related  programs"  (56  FR  21714). 
As  noted  in  section  I.  above,  the 
proposed  regulations  would  be  related 
to  many  of  the  provisions  of  title  V.  In 
addition,  these  proposed  regulations 
would  be  implemented  in  large  part 
through  the  operating  permits  program. 
Thus  EPA  has  developed  the  proposed 
regiilations  in  a  manner  consistent  with 
these  implementation  principles  of  title 
V.  The  following  discussion  provides  a 
brief  outline  of  some  of  the  title  V 
implementation  principles  that  most 
signiHcantly  relate  to  the  proposed 
regulations. 

A.  Ensure  Environmental  Protection 

Congress'  basic  goal  in  adopting 
section  114(a)(3)  and  related  provisions 
is  to  ensure  that  sources  continue  to 
remain  in  compliance  with  applicable 
requirements  of  the  Act  after 
demonstrating  initial  compliance.  The 
proposed  enhanced  monitoring  program 
would  provide  EPA  and  States  with  the 
information  necessary  to  oversee 
sources'  compliance  with  the  AcL  The 
EPA  anticipates  that  through  improved 
oversight  capabilities,  overall 
compliance  with  the  Act's  requirements 
will  improve  and  result  in  lowered 
emissions  and  improved  air  quaUty. 
This  increased  rule  efiiectiveness  will 
reduce  the  need  to  adopt  additional  air 
pollution  control  requirements  in  order 
to  achieve  national  ambient  air  quality 
standards  (see  section  V  A.).  The  EPA 
believes  that  the  other  implementaticm 
objectives  stated  below  must 
complement  this  objective  and  not 
undercut  the  potential  of  the  proposed 
regulations  for  strengthening  air  quaUty 
management  efforts  across  the  coimtry. 

B.  Incorporate  Broad-Based  Perspective 
for  Rule  Development 

The  EPA  continually  seeks  a  better 
imderstanding  of  the  key  concerns  of 
those  most  abated  by  proposed 
rulemakings  in  order  to  have  a  broad- 
based  perspective  during  the  regulation 
development  process.  By  considering 
the  views  of  various  parties  anected  by 
a  proposed  regulation.  EPA  hopes  to 
ease  implementation  of  the  proposed 
regulati<ms  and  to  minimize  resource 


expenditures.  As  noted  above  in  section 
I.D.,  the  proposed  regulations  were 
develoi>ed  with  the  benefit  of  insight 
horn  important  affected  parties 
(inchidii^  State  and  local  governments, 
major  industries,  trade  assodaticms.  and 
environmental  organizations)  that  are 
actively  involved  in  implementation  of 
the  Act  The  EPA  is  interested  in 
receiving  additional  input  from  these 
and  other  interested  paoties  during  the 
pubUc  comment  period. 

C.  Maintain  an  Effective  Partnership 
With  State  and  Local  Governments 

The  EPA  recognizes  that  the  bulk  of 
the  responsibility  for  implementing  the 
proposed  regulations  would  fall  upon 
permitting  authorities  at  the  State  and 
local  leveL  A  key  principle  in 
developing  the  proposed  rules  has  been 
to  build  upon  existing  monitoring 
programs  and  to  provide  the  States  with 
flexibility  wherever  possible  to  reduce 
the  burden  of  implementing  the  rules.  In 
addition.  EPA  has  developed  a  reference 
docvmsent  to  accompany  these  rules  that 
would  provide  assistaikce  in 
implementing  the  proposed  rules. 

D.  Minimize  Small  Business  Concerns 

The  EPA  is  sensitive  to  the  potential 
im{>act  of  regulations  on  small 
businesses.  To  minimize  such  impacts, 
the  proposed  regulaticms  would  apply 
only  to  emissions  units  at  sources  of  the 
most  significant  concern.  In  addition, 
the  proposal  could  complement  cost- 
effective  permitting  techniques,  such  as 
general  permits,  that  can  simplify  the 
permit  application  and  issuance 
process.  For  instance,  in  some 
dromistances,  a  group  of  faciUties  with 
similar  emissions  imits  subject  to  the 
proposed  rule  could  develop  a 
suggested  enhanced  monitoring  protocol 
that,  if  considered  acceptable,  could 
then  be  incorporated  as  the  enhanced 
monitoring  requirement  in  a  general 
permit  applicable  to  each  facility  in  the 
group.  Finally,  EPA  has  developed,  but 
not  mandated,  a  standardized  sunmiary 
reporting  format  that  could  be  used  for 
reporting  under  the  proposed 
regulations.  Use  of  the  suggested 
standardized  format  would  simplify  and 
streamline  reporting  procedures.  The 
standardized  format  is  included  as  part 
of  the  draft  Enhanced  Monitoring 
Reference  Document  (see  section 
III.A.3.)  and  will  be  available  on  the 
technology  transfer  network  bulletin 
board  system  (TTNBBS)  operated  by 
EPA's  Office  of  Air  QuaUty  Planning 
and  Standards. 

E.  Promote  Pollution  Prevention 

The  EPA  encourages  permitting 
authorities  to  promote  cost-efiective 


pollution  prevention  aheroatives  where 
possible  in  their  permitting  activities. 
Because  these  pr(^>osed  regulations 
would  not  cover  emissions  units  with 
potential  emissions  below  a  minimum 
applicable  threshold  of  regulated  non- 
hazardous  air  pollutants,  the  proposal 
would  encourage  sources  to  limit  their 
potential  emissions  by  undertaking 
enforceable  pollution  prevention 
measures  rather  than  be  required  to 
conduct  enhanced  nKmitoring.  In 
addition,  the  flexible  monitoring 
approach  in  the  prcmosed  regulations, 
including  the  use  ot  material  balance 
procedures  where  appropriate,  would  be 
compatible  with  materials  recovery  and 
other  pollution  prevention  approaches 
for  controlling  emissitms. 

F.  Facilitate  Use  of  Market-Based 
Incentives 

The  operating  permits  program  and 
the  proposed  enhaiM»d  monitcmng 
program  are  intended  to  be  useful 
administrative  tools  for  achieving  cost- 
effective  improvements  in  air  quatity 
through  maricet-based  principles.  The 
proposed  regulations  would  fadUtate 
implementation  of  market-based 
programs  by  requiring  information  to  be 
collected  that  could  be  used  to 
determine  emission  baselines  and 
subsequent  reducticms.  TTiis  type  of 
information  will  be  an  essential  element 
of  any  economic  incentive  program  that 
may  be  implemented. 

G.  Allow  Flexiiulity  in  State  Programs 
and  Source  Permits 

The  EPA  recognizes  the  need  for 
flexibility  to  consider  different  but 
effective  monitoring  techniques  that 
would  meet  the  requirements  of  the 
proposed  enhanced  monitoring 
program.  Therefore  the  proposed 
regulations  would  allow  States  and 
owners  or  operators  a  flexible  range  of 
options  in  designing  source-spedfic 
enhanced  monitoring  reqidrements. 

H.  Enable  Effective  and  Efficient 
Information  Transfer 

Ihe  EPA  intends  that  informati<m 
contained  in  enhanced  monitoring 
reports  (to  the  extent  not  protected 
imder  laws  of  confidentiality)  would  be 
used  for  several  air  quality  management 
purposes.  The  EPA  intends  to  promote 
consistent  data  submittals  to  track 
progress,  consolidate  current  reporting 
burdens,  and  inform  affected  parties  of 
a  source's  compliance  status  relative  to 
its  applicable  requirements. 

/.  Promote  Simple  and  Streamlined 
Regulations 

It  is  EPA's  intent  to  simplify  and 
streamline  these  r^ulations  to  the 
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extent  possible.  To  this  end.  EPA 
solicits  comments  as  to  how  this 
proposal  might  be  further  simplified  or 

streamlined. 

m.  Summary  of  Key  Concepts 

In  developing  these  proposed  rules  to 
implement  the  statutory  mandates  and 
intent  under  amended  section  114(a) 
and  title  V  of  the  Act.  there  are  several 
key  concepts  that  have  guided  the 
overall  approach  taken  in  the  proposed 
regulations: 

(1)  Enhanced  monitoring 
requirements  should  be  flexible  and 
allow  for  technological  innovation  and 
development: 

(2)  Enhanced  monitoring  data  must  be 
able  to  detect  deviations  with  sufficient 
representativeness,  accuracy,  precision, 
reliability,  frequency  and  timeliness  in 
order  for  an  owner  or  operator  to 
determine  and  certify  whether 
compliance  with  applicable  emission 
limitations  or  standards  is  continuous  or 
intermittent;  and 

(3)  A  link  between  the  provisions 
under  section  114(a)  and  the  provisions 
under  title  V  of  the  Act  was  intended  by 
Congress. 

Each  of  these  concepts  is  addressed  in 
further  detail  in  the  following 
subsections. 

A.  Development  and  Selection  of 
Enhanced  Monitoring  Protocols 

1.  General  Approach 

The  proposed  regulations  envision 
that  enhanced  monitoring  systems  and 
procedures  applicable  to  an  individual 
emissions  unit  would  be  set  forth  in  an 
enhanced  monitoring  protocol  to  be 
developed  and  proposed  by  an  owner  or 
operator  for  approval  by  the  permitting 
authority.  The  proposed  regulations 
would  require  an  owner  or  operator  to 
implement  an  enhanced  monitoring 
protocol  that  can  be  used  to  determine 
and  certify  continuous  or  intermittent 
compliance  in  accordance  with  section 
114(a)(3)  of  the  Act.  This  link  between 
the  enhanced  monitoring  protocol  and 
determining  whether  an  emissions  unit 
is  in  continuous  compliance  would 
serve  as  the  fundamental  criterion  on 
which  all  proposed  enhanced 
monitoring  protocols  must  be  evaluated. 

To  assure  sufficient  data  quality  for 
purposes  of  determining  continuous 
compliance  and  to  assist  in  the  selection 
and  evaluation  of  proposed  enhanced 
monitoring,  the  proposed  regulations 
would  require  that  an  enhanced 
monitoring  protocol  provide  for  the 
collection  of  data  with  sufficient 
representativeness,  accuracy,  precision, 
reliability,  frequency  and  timeliness  to 
satisfy  the  basic  requirement  of 


determining  continuous  compliance. 
The  proposed  regulations  would 
include  specifications  and  requirements 
related  to  monitoring  equipment, 
installation,  performance,  performance 
verification  test,  and  quality  assurance 
procedures  to  assure  that  these  data 
quality  objectives  are  achieved. 

The  EPA  has  determined  that  there 
are  many  monitoring  systems  and 
procedures  that  can  potentially  satisfy 
these  basic  requirements  for  enhanced 
monitoring.  Depending  upon  the  nature 
of  the  emissions  unit  being  monitored, 
an  enhanced  monitoring  protocol  could 
contain  elements  such  as:  continuous 
emission  monitoring  systems; 
continuous  process  or  control  device 
parameter  monitoring  systems  or 
procedures;  emission  calculations  based 
on  accepted  engineering  estimation 
techniques;  maintenance  and  analysis  of 
records  of  fuel  or  raw  materials  usage; 
periodic  verification  of  emissions, 
process  parameters  or  control  device 
parameters  using  portable  or  in  situ 
measurement  devices;  recording  results 
of  a  program  or  protocol  to  conduct 
specific  operation  and  maintenance 
procedures,  leak  detection,  fugitive  dust 
control,  or  other  work  practices;  any 
other  form  of  measuring  emissions, 
process  parameters  or  control  device 
parameters  that  can  achieve  the 
requirements  of  the  proposed 
regulations;  or  any  combination  of  the 
above. 

Many  sources  subject  to  Federal 
regulatory  or  permit  requirements,  and 
some  SIP  sources,  use  one  or  more  of 
these  types  of  monitoring  systems  or 
procedures  already.  For  many  other  SIP 
sources,  one  or  more  of  these 
monitoring  methodologies  are  used  by 
similar  new  sources.  The  EPA  has 
proposed  to  classify  much  of  this 
existing  monitoring  as  "established 
monitoring."  "Established  monitoring" 
would  be  defined  as  monitoring  that  has 
previously  been  demonstrated  as  a 
feasible  means  of  assessing  compliance 
at  a  si>ecific  type  of  emissions  unit  at  a 
source,  without  taking  into  account  the 
date  of  construction  or  modification  of 
the  emissions  unit.  For  instance,  a 
monitoring  requirement  in  an  NSPS 
subpart  would  be  considered 
"established"  for  both  NSPS  and  SIP 
emissions  units  that  are  of  the  type 
covered  by  the  applicable  subpart. 
Established  monitoring  includes  the 
monitoring  requirements  specified  in  40 
CFR  part  60  (the  NSPS  program),  40 
CFR  part  61  (the  NESHAP  program), 
appendix  P  of  part  51  (SIP  CEMS 
requirements),  provisions  in  SIP's  that 
implement  monitoring  systems  and 
procedures  identified  in  Control 
Technique  Guidelines  developed  by 


EPA  pursuant  to  section  108  of  the  Act, 
monitoring  requirements  in 
preconstniction  permits  issued  pursuant 
to  title  I  of  the  Act.  and.  the  Acid  Rain 
Program  monitoring  requirements  in  40 
CFR  part  75. 

The  proposed  regulations  would 
provide  as  one  option  that  an  owner  or 
operator  consider  using  the  best 
established  monitoring  for  the  owner  or 
operator's  particular  emissions  unit  for 
the  purpose  of  enhanced  monitoring.  As 
noted  in  Section  I.B.I..  the 
determination  of  what  is  the  "best" 
monitoring  would  involve  an 
assessment  of  the  circumstances  at  the 
particular  emissions  unit  in  question, 
and  would  not  necessarily  require  the 
use  of  the  best  technologically  and 
economically  feasible  monitoring. 

If  the  established  monitoring  satisfies 
the  requirements  of  part  64.  then  the 
owner  or  operator  could  propose  that 
monitoring  system  or  procedure  for 
purposes  of  its  proposed  enhanced 
monitoring  protocol.  If  necessary,  the 
owner  or  operator  would  modify  or  add 
to  the  performance  and  operating 
requirements  applicable  to  the 
established  monitoring  in  order  to 
satisfy  enhanced  monitoring 
performance  and  operating 
requirements  sp)ecified  under  §  64.4(b), 
such  as  data  availability  requirements  or 
quality-assurance  procedures.  Where 
parameter  monitoring  is  involved,  the 
owner  or  operator  may  also  have  to 
include  procedures  for  establishing  a 
"demonstrated  compliance  parameter 
level"  in  order  to  demonstrate 
compliance  with  an  applicable  emission 
limitation  or  standard.  (See  section 
rV.D.  for  discussions  of  these  topics.) 

If  no  established  monitoring  applies, 
or  if  the  owner  or  operator  considers  the 
established  monitoring  inappropriate, 
then  the  owner  or  operator  would  be 
able  to  propose  alternative  monitoring 
for  its  enhanced  monitoring  protocol.  In 
these  circumstances,  the  owner  or 
operator  would  have  to  identify  all 
monitoring  methodologies  that  are 
technologically  feasible  for  the 
particular  emissions  unit.  From  that 
group  of  potential  monitoring 
approaches,  the  owner  would  then  have 
to  select  a  methodology  that  can  best 
satisfy  enhanced  monitoring 
requirements  for  the  particular 
emissions  unit.  Again,  the 
determination  of  what  is  "best"  would 
involve  an  assessment  of  site-specific 
circumstances. 

After  the  evaluation  process,  the 
owner  or  operator  would  describe  and 
justify  in  a  permit  application  the 
proposed  enhanced  monitoring  protocol 
selected  on  the  basis  of  the  owner  or 
operator's  evaluation.  The  application 
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would  have  to  list  the  monitoring 
methodologies  identified,  includes 
summary  explanation  of  how  the 
proposed  monitoring  approach  would 
best  satisfy  the  enhanced  monitoring 
requirements  at  the  particular  emissions 
unit,  and  provide  detailed  supporting 
documentation  and  information. 

The  EPA  has  proposed  this  process  of 
identifying,  evaluating  and  pro|}osing  an 
enhanced  monitoring  protocol  because 
jt  emphasizes  the  use  of  monitoring 
systems  and  procedures  that  EPA  has 

itreviously  established  to  be  acceptable 
or  specific  emissions  units,  based  on 
the  specific  source  category,  the  type  of 

Industry,  and  the  size  and  nature  of  the 
missions  unit.  Where  an  owner  or 
operator  proposes  to  use  a  different  form 
of  monitoring,  then  the  process  of 
identifying  technologically  feasible 
monitoring  methodologies  before 
evaluating  a  methodology  for  use  in  an 
enhanced  monitoring  protocol  would 
assure  that  there  is  sufficient 
information  for  both  the  source  and  the 
permitting  authority  to  select  and 
approve  an  enhanced  monitoring 
protocol. 

It  should  be  noted  that  existing 
monitoring  systems  and  procedures, 
including  many  established  monitoring 
methodologies,  may  need  to  be 
upgraded,  either  through  improved 
instrumentation  or  through  improved 
practices  such  as  quality  assurance,  to 
meet  the  proposed  enhanced  monitoring 
protocol  requirements.  This  upgrading 
would  in  large  part  be  necessary  to 
satisfy  the  enhanced  quality  assurance 
and  data  availability  requirements  in  the 
broposed  regulations. 
I  Tne  EPA  has  proposed  this  flexible 
approach  for  selecting  an  enhanced 
monitoring  protocol  for  several  reasons. 
Given  the  short  time-frame  provided  by 
Congress  for  promulgating  regulations 
pursuant  to  section  114(a)(3).  it  would 
be  infeasibie  for  EPA  to  develop 
regulations  dictating  the  enhanced 
irionitoring  approach  that  each  possible 
source  category  must  adopt.  More 
importantly,  the  proposed  approach 
would  promote  the  development  of 
technological  advances  and  innovative 
ideas  for  cost-effective  enhanced 
monitoring  by  the  private  sector.  EPA  is 
committed  to  allowing  the  private 
market  to  develop  new  and  innovative 
means  of  achieving  the  air  quality  goals 
contained  in  the  Act.  One  of  the  primary 
for  es  behind  the  1990  Amendments 
was  the  drive  to  increase  the  reliance 
upon  market-based  efficiencies  in 
developing  air  pollution  control 
requirements,  such  as  Congress 
included  in  the  allowance  trading 
provisions  for  the  Acid  Rain  Program 
under  title  IV  of  the  Act.  By  allowing 


source  owners  or  operators  to  have  a 
greater  input  on  the  type  of  monitoring 
that  can  be  used,  these  regulations  can 
allow  for  the  development  of  cost- 
effective  monitoring  alternatives  by  the 
regulated  community. 

This  flexible  approach  will  also  allow 
for  differences  in  sources'  potential 
variability  in  emissions  to  be  taken  into 
account.  The  emphasis  in  the  proposed 
rule  is  on  providing  monitoring  data 
that  can  determine  accurately  whether  a 
source  remains  in  compliance  with 
applicable  emission  limitations  or 
standards.  If  a  particular  emissions  unit 
has  a  large  margin  of  compliance  and 
low  potential  variability  in  emissions, 
then  less  sophisticated  monitoring 
would  be  more  appropriate  than  if  only 
a  small  margin  of  compliance  exists  or 
the  potential  variability  of  emissions  is 
high. 

The  EPA  anticipates  that  there 
generally  would  be  a  need  for  some  type 
of  continuous  instrumental  monitoring 
for  those  emissions  units  that  use  an 
add-on  control  device  to  achieve 
compliance  with  an  applicable  emission 
limitation  or  standard.  Proper  operation 
of  a  control  device  is  essential  for 
compliance  with  an  applicable  emission 
limitation  or  standard,  and  a  failure  of 
the  control  device  can  lead  to  significant 
emission  exceedances  even  if  a  large 
margin  of  compliance  is  demonstrated 
while  the  control  device  is  functioning 
properly. 

Because  many  types  of  control 
devices  are  subject  to  potential  reduced 
efficiency,  enhanced  monitoring 
generally  would  have  to  measure  on  a 
continuous  basis  the  effectiveness  of  a 
control  device  in  order  to  determine 
continuous  compliance  with  the 
applicable  emission  limitation  or 
standard.  For  some  types  of  control 
devices,  an  owner  or  operator  may  be 
able  to  justify  less  frequent 
measurements  (e.g.,  less  frequent 
measurements  may  be  justified  for 
carbon  bed  adsorbers  used  to  control 
VOC  emissions  because  of  the 
operational  characteristics  of  that 
particular  control  device).  A  source 
generally  would  have  to  either  monitor 
the  emissions  exiting  the  control  device 
(and  entering  if  a  reduction  efficiency 
requirement  applies),  or  monitor  one  or 
more  operating  parameters  of  the 
control  device  and  maintain  appropriate 
records  for  the  emissions  unit. 

As  noted  earlier  in  section  I.B.,  the 
selection  and  use  of  monitoring, 
regardless  of  the  degree  of 
instrumentation  or  frequency  of  data 
collection,  is  not  intended  to  affect  the 
stringency  of  underlying  emission 
limitations  or  standards. 


2.  Distinguishing  Continuous 
Compliance  From  Continuous 
Monitoring 

The  reader  should  note  that  EPA  has 
included  within  the  monitoring 
approaches  listed  above  both 
continuous  and  p>eriodic  monitoring 
systems  and  procedures.  It  is  important 
to  distinguish  between  the  requirement 
under  section  114(a)(3)  to  determine 
"whether  compliance  is  continuous  or 
intermittent"  and  the  use  of  continuous 
or  periodic  monitoring  approaches. 
Continuous  compliance  generally  means 
to  remain  in  compliance  during  all 
times  that  compliance  is  required, 
consistent  with  the  applicable  averaging 
period.  Continuous  monitoring 
generally  means  to  measure  emissions 
or  parameters  on  an  extremely  frequent 
basis  and  then  to  average  those  results 
over  some  period  of  time. 

For  instance,  a  gaseous  CEMS  is 
required  under  40  CFR  part  60  to 
complete  one  cycle  of  measurement, 
analysis  and  data  recording  every  fifteen 
minutes,  and  then  those  individual 
measurements  are  averaged  over  a 
period  of  time,  often  one  hour,  to 
provide  a  single  average  emissions 
value.  For  many  emissions  units, 
frequent  measurements  and  averaging 
the  results  is  unnecessary  to  determine 
whether  compliance  is  continuous.  In 
these  circumstances,  periodic 
measurements  can  be  used  to  determine 
continuous  compliance. 

The  determination  of  measurement 
frequency  is  a  function  of  both  the 
averaging  period  for  the  emission 
limitation  or  standard  and  the  potential 
variability  of  emissions.  As  a  general 
matter,  a  determination  of  continuous 
compliance  will  require  some  data  for 
all  applicable  averaging  periods  for  a 
standard.  Where  the  potential  variability 
in  emissions  is  high,  then  several 
measurements  within  an  averaging 
period  may  be  required.  Where  the 
potential  variability  is  low,  a  single 
periodic  measurement  that  covers 
several  averaging  periods  may  be 
appropriate. 

For  instance,  fuel  sampling  and 
analysis  may  be  an  appropriate  form  of 
enhanced  monitoring  at  some  fossil 
fuel-fired  steam  generating  emissions 
units.  By  conducting  proper  fuel 
sampling  and  analysis,  sulfur  dioxide 
(SOj)  emission  rates  can  be  determined 
based  on  the  sulfur  content  of  the  fuel 
used  and  the  amount  of  fuel  consumed. 
If  an  hourly  averaging  time  is  specified, 
usage  rates  may  have  to  be  determined 
on  a  more  frequent  basis  than  if  the 
averaging  time  is  daily.  As  another 
example,  since  the  sulfur  content  of  coal 
is  more  variable  than  that  of  distillate 
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oil,  coal  generally  would  require  more 
frequent  sampling  and  analysis.  See 
section  IV.D.  for  a  further  discussion  of 
measurement  frequency  and  related 
performance  speciRcations. 

In  public  comments  received  during 
development  of  the  proposal,  some 
commenters  suggested  that  the  phrase 
"continuous  or  intermittent"  as  used  in 
section  114(a)(3)  referred  to  whether  the 
methodology  used  for  determining 
compliance  was  continuous  or 
intermittent,  not  whether  compliance 
was  continuous  or  intermittent.  The 
EPA  believes  that  this  interpretation  of 
the  statute  is  contrary  to  the  explicit 
language  of  section  114(a)(3).  Section 
114(a)(3)  states  that  a  compliance 
certification  must  include,  among  other 
items,  two  discreet  elements:  the 
methods  used  to  "determine  the 
compliance  status  of  the  source"  and 
"whether  compliance  is  continuous  or 
intermittent."  If  Congress  had  intended 
the  latter  phrase  to  apply  to  the 
methodology  for  determining 
compliance.  Congress  would  have 
required  that  the  certification  identify 
whether  compliance  was  determined  on 
a  continuous  or  intermittent  basis. 

The  confusion  on  this  issue  may  stem 
in  part  from  language  in  section 
114(a)(1)  that  gives  the  Administrator 
the  authority  to  require  any  source  to 
conduct  monitoring,  testing,  reporting 
and  recordkeeping  "on  a  one-time, 
periodic  or  continuous  basis."  This 
language  was  added  to  section  114(a)(1) 
to  clarify  EPA's  long-standing  ability  to 
require  any  owner  or  operator  to  collect 
and  submit  data  pursuant  to  section  114 
of  the  Act.  The  new  language  in  section 
114(a)(1)  reaffirms  EPA's  authority  to 
obtain  this  information  on  a  one-time, 
periodic,  or  continuous  basis.  The  EPA 
believes  that  the  citations  to  discussions 
in  a  Senate  report  (see  S.  Rep.  228. 101st 
Cong..  Ist  Sess..  at  368  (1989))  made  by 
these  commenters  apply  to  this  general 
provision  and  are  not  related  to  the  term 
"enhanced  monitoring"  or  the  related 
provisions  of  section  114(a)(3). 

3.  Enhanced  Monitoring  Reference 
Document 

Included  in  the  docket  for  the 
proposed  regulations  is  a  separate 
preliminary  draft  "Enhanced 
Monitoring  Reference  Document" 
(referred  to  hereafter  as  the  "EM 
Reference  Document").  The  EPA 
believes  that  this  document,  when 
finalized,  will  serve  to  reduce  the 
burden  on  p)ermitting  authorities  and 
sources  by  laying  out  the  protocol 
evaluation  process  and  including  many 
examples  of  acceptable  protocols. 

The  EM  Reference  Document  provides 
an  overview  of  the  enhanced  monitoring 


program  and  the  types  of  issues  that 
must  be  addressed  by  an  owner  or 
operator  that  seeks  to  comply  with  the 
proposed  part  64  requirements.  The 
document  also  reviews  the  selection 
process  and  provides  a  summary  of  the 
"established  monitoring"  from  existing 
monitoring  regulations  that  could  be 
evaluated  by  an  owner  or  operator 
where  applicable.  (See  the  discussion  of 
"established  monitoring"  in  sections 
III.A.I.  and  IV.D.5.) 

The  EM  Reference  Document  also 
provides  examples  of  other  monitoring 
systems  and  procedures  that  potentially 
could  be  used  as  enhanced  monitoring. 
The  document  also  describes 
performance  specifications,  calibration 
and  quality  assurance  procedures,  and 
data  availability  requirements  for 
enhanced  monitoring  protocols.  Finally, 
the  document  provides  guidance  on 
how  enhanced  monitoring  can  be 
addressed  in  preparing  permit 
applications  and  in  developing  permit 
terms  and  conditions. 

The  EM  Reference  Document  is  not 
included  as  part  of  the  proposed 
regulation  and  is  not  intended  to  be 
viewed  as  a  regulatory  requirement. 
Rather,  the  EM  Reference  Document  is 
intended  to  simplify  the  permitting 
process  to  the  maximum  extent  possible 
by  providing  a  compendium  of 
established  monitoring  and  other 
potential  approaches  to  enhanced 
monitoring.  Thus,  for  many  situations, 
an  owner  or  operator  would  be  able  to 
rely  on  the  EM  Reference  Document  as 
support  in  justifying  that  a  proposed 
enhanced  monitoring  protocol  can 
satisfy  the  regulatory  requirements. 

In  some  instances,  however,  the 
owner  or  operator,  or  the  permitting 
authority,  may  decide  that  a  system  or 
procedure  identified  in  the  EM 
Reference  Document  is  inappropriate  for 
an  emissions  unit  at  a  particular  source 
because  of  unit-specific  concerns,  such 
as  measurement  interferences  or  unique 
design  considerations.  In  other 
instances,  an  owner  or  operator  may 
propose  another  alternative  that  will 
provide  sufficient  data  to  satisfy 
enhanced  monitoring  requirements,  but 
that  is  less  costly  for  the  source.  Finally, 
due  to  the  scope  of  the  enhanced 
monitoring  program,  the  EM  Reference 
Document  cannot  be  all-encompassing. 
For  emissions  units  not  included,  the 
o%vner  or  operator  would  have  to 
demonstrate  to  the  permitting  authority 
that  its  proposed  enhanced  monitoring 
protocol  meets  the  requirements  of  the 
proposed  regulations. 

The  EPA  intends  that  the  EM 
Reference  Document  will  be  a  dynamic 
document  and  that  additional  non- 
instrumental  and  instrumental 


monitoring  approaches  will  be  added 
over  time  to  increase  the  effectiveness  of 
the  document  as  a  reference  tool  for 
permitting  authorities  and  the  regulated 
community.  The  EPA  anticipates  adding 
additional  examples  to  the  document 
prior  to  promulgation  of  final  enhanced 
monitoring  rules.  In  addition,  EPA 
encourages  all  affected  parties  to  submit 
comments  on  the  EM  Reference 
Document  and  to  propose  enhanced 
monitoring  protocols  for  consideration, 
not  only  before  promulgation  of  the  part 
64  regulations,  but  after  that  time  as 
well.  In  this  manner,  the  document  can 
be  updated  on  a  regular  basis. 

B.  Purpose  of  Enhanced  Monitoring 

The  enhanced  monitoring  and 
compliance  certification  program 
constitutes  a  new  initiative  under 
sections  114(a)(3)  and  113(e)  of  the  Act 
designed  to  increase  overall  compliance 
with  applicable  emission  limitations  or 
standards.  Historically,  the 
determination  of  the  compliance  status 
of  an  emissions  unit  has  been  made  in 
many  cases  on  the  basis  of  a  single 
compliance  demonstration,  sometimes 
followed  by  additional  (usually 
infrequent)  compliance  demonstrations 
to  confirm  continuing  compliance.  For 
new  sources,  an  initial  performance  test 
using  reference  test  method  procedures 
is  conducted  in  order  to  document  an 
emissions  unit's  capability  to  comply 
with  applicable  emission  limitations  or 
standards.  After  demonstrating  that  an 
emissions  unit  is  capable  of  compliance 
through  this  initial  test.  EPA  has 
generally  relied  upon  surveillance 
techniques  (e.g.,  inspections,  citizen 
complaints,  etc.)  to  target  sources  for 
further  compliance  demonstrations. 

The  requirements  of  section  114(a)(3) 
shift  to  the  owner  or  operator  the 
burden  to  document  and  report  whether 
an  emissions  unit  remains  in 
compliance  with  applicable  emission 
limitations  or  standards  over  time.  As 
required  by  section  114(a)(3),  a 
responsible  ofHcial  of  the  source  must 
certify  "whether  compliance  is 
continuous  or  intermittent"  during  the 
reporting  period.  In  order  to  meet  the 
clean  air  goals  of  the  Act.  owners  or 
operators,  not  EPA  and  States,  must 
collect  sufficient  data  to  determine  and 
report  on  the  continuous  compliance 
status  of  their  emissions  units. 

The  EPA  anticipates  that  for  those 
source's  subject  to  the  enhanced 
monitoring  requirements,  the  proposed 
enhanced  monitoring  program  coupled 
with  the  compliance  certification 
provisions  of  part  70  would  improve 
overall  compliance  with  emission 
limitations  or  standards  under  the  Act 
and  bring  noncomplying  owners  or 
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I  iperators  into  compliance.  The 
ncreased  compliance  that  can  be 
ichieved  through  effective 
implementation  of  these  proposed 
regulations  and  the  part  70  regulations 
would  reduce  emissions  significantly 
below  current  levels.  The  data  analyzed 
by  EPA  in  developing  the  RIA  for  these 
proposed  regulations  (see  section  VI.C.) 
indicate  that  where  monitoring 
programs  have  been  initiated  for 
determining  continuous  compliance, 
emissions  have  been  reduced 
significantly.  The  reduced  emissions 
that  would  occur  from  effective 
implementation  is  thus  a  primary 
environmental  benefit  of  these  proposed 
regulations. 

In  addition  to  environmental  benefits, 
such  emissions  reductions  will  probably 
result  in  substantial  reductions  in  the 
overall  cost  of  air  pollution  control.  The 
RIA  performed  to  support  the  proposal 
documents  that  enhanced  monitoring 
can  achieve  emissions  reduction  more 
cost-effectively  than  additional  control 
technology  requirements.  By  increasing 
the  compliance  rate  with  existing 
requirements  through  the  performance 
af  enhanced  monitoring,  the  need  for 
idditional,  more  costly  control 
■egulations  can  be  avoided.  For 
nstance,  with  respect  to  VCXI!  emission 
jiventories  required  in  nonattainment 
ireas.  EPA  currently  allows  States  to 
ake  credit  for  only  80  percent  of  the 
{mission  reductions  that  could  be 
achieved  by  full  compliance  with  a 
regulation.  Increased  compliance  would 
allow  States  to  take  credit  for  additional 
reductions.  In  particular,  where  a  State 
must  document  reasonable  further 
progress  in  nonattainment  areas 
pursuant  to  title  I  of  the  Act,  EPA  is 
considering  the  option  of  allowing  a 
State  that  has  implemented  these 
proposed  rules  to  take  credit  for  a 
significant  portion  of  its  required 
progress  demonstration;  this  point  is 
discussed  in  further  detail  in  section 
,V.A. 

I    Finally,  as  noted  earlier  in  section 
!.C.,  a  self-monitoring  program  can  have 
sconomic  benefits  for  many  sources  as 
well.  Self-monitoring  can  increase 
operating  efficiencies  and  reduce 
jrocess  costs.  Monitoring  can  also 
document  the  need  to  perform  routine 
maintenance  of  control  equipment  and 
avoid  the  need  to  perform  costly  repairs 
to,  or  even  replacement  of,  a  large 
capital  investment.  Instrumental 
systems  can  frequently  be  used  to 
diagnose  control  device  problems.  In 
addition,  self-monitoring  could  provide 
data  that  would  allow  an  owner  or 
operator  to  rectify  control  device 
problems  before  a  period  of  non- 
compliance occurs  and  eliminate 


potential  exposure  to  enforcement 
actions.  « 

Section  114(a)(3)  specifically  requires 
that  a  certification  be  based  upon  a 
determination  of  whether  compliance 
was  continuous  or  intermittent. 
Therefore,  the  enhanced  monitoring 
protocol  must  collect  data  that  can  be 
used  to  document  compliance  and 
facilitate  enforcement  of  documented 
violations.  Congress  noted  in  a  Senate 
Committee  Report  that  "similar  to  the 
reporting  requirements  of  the  Clean 
Water  Act,  33  U.S.C.  1342,  compliance 
certifications  and  emission  data 
submitted  pursuant  to  this  [section 
114(a)(3)]  authority  will  facilitate 
enforcement,  due  in  part  to  the  fact  that 
such  data  and  certifications  can  be  used 
as  evidence."  (S.  Rep.  228,  101st  Cong., 
1st  Sess.,  at  368  (1989)).  Similarly,  a 
House  Committee  Report  stated  that  this 
section  "confirms  that  EPA  has 
authority  under  section  114(a)  to  require 
enhanced  monitoring  and  to  require 
such  monitoring  in  compliance 
certifications."  (H.R.  Rep.  490, 101st 
Cong.  2d  Sess..  pt.  1,  at  394  (1990).) 
Thus,  Congress  linked  enhanced 
monitoring  and  compliance 
certifications,  with  the  idea  that 
enhanced  monitoring  data  would  serve 
as  the  basis  for  certifying  compliance 
and  could  be  used  to  determine  the 
existence  of  an  enforceable  violation. 

To  be  effective,  this  program  must 
also  be  practical  and  cost-effective  for 
both  the  regulated  community  and  the 
regulatory  agencies  at  the  local.  State 
and  Federal  level.  The  EPA  realizes  that, 
because  many  existing  reference  test 
methods  require  expensive  in-stack 
sampling  techniques,  it  would  often  be 
impractical  to  require  a  source  to 
conduct  such  tests  frequently  enough  to 
have  representative  data  with  which  to 
determine  and  certify  its  compliance 
status  over  a  period  of  time.  However, 
some  existing  provisions  in  40  CFR 
parts  51,  52, 60  and  61,  and  in  some 
SIP's,  are  written  in  a  manner  that 
potentially  limits  determinations  of 
compliance  to  such  reference  method 
test  procedures.  To  implement  the  new 
statutory  mandate  effectively,  the 
existing  provisions  must  be  modified  to 
allow  explicitly  for  the  enhanced 
monitoring  and  compliance  certification 
requirements  to  be  implemented 
through  40  CFR  parts  64  and  70. 

Thus,  this  proposal  would  include 
several  changes  to  40  CFR  parts  52,  60 
and  61  to  address  this  issue.  (Additional 
amendments  to  parts  51  and  52  to 
address  preconstruction  permit 
implementation  issues  are  discussed  in 
section  V.C.)  These  amendments  would 
allow  for  the  use  of  enhanced 
monitoring  protocols  approved  through 


the  part  64  process,  if  applicable  (and 
on  the  basis  of  other  monitoring 
approved  through  the  part  70  process), 
for  the  purpose  of  certifying 
compliance,  in  addition  to  the  means  of 
determining  and  certifying  compliance 
provided  for  in  the  referenced 
regulations.  The  EPA  also  intends  to 
require  through  State  implementation 
plan  (SIP)  call  procedures  that  all  SIP's 
contain  adequate  authority  to  allow  for 
the  enhanced  monitoring  (and  other  part 
70  monitoring)  to  be  used  for 
compliance  certification  purposes. 

In  addition  to  making  enhanced 
monitoring  and  periodic  monitoring 
data  usable  for  compliance 
certifications,  the  amendments  and  the 
SIP  Call  also  will  make  changes  which 
make  EPA's  enforcement  scheme 
consistent  with  the  changes  made  by 
Congress  to  section  113  of  the  Act. 
Congress  made  these  changes,  such  as 
providing  EPA  with  the  authority  to 
issue  administrative  penalty  orders 
under  the  Act,  to  strengthen  EPA's 
ability  to  bring  enforcement  actions  for 
violations  of  the  Act. 

The  change  to  the  Act  most  relevant 
to  the  proposed  amendments  is  section 
113(e).  Section  113(e)  of  the  Act  is 
entitled  "Penalty  Assessment  Criteria," 
which  in  addition  to  establishing  the 
factors  to  be  assessed  in  the  penalty 
phase  of  trial,  also  creates  presumptions 
for  proving  continuing  violations.  (See 
section  113(e)(2)  of  the  Act,  42  U.S.C. 
7413(e)(2).)  In  addition,  most  relevant 
for  the  purposes  of  this  proposed  rule, 
section  113(e)(1)  clarifies  that  violations 
can  be  proved  based  on  any  credible 
evidence  admissible  under  the  Federal 
Rules  of  Evidence.  Section  113(e)(1) 
now  provides  that  "in  determining  the 
amount  of  any  penalty  to  be  assessed 
•  *  *  the  Administrator  or  the  court,  as 
appropriate,  shall  take  into 
consideration  •  •  *  the  duration  of  the 
violation  as  established  by  any  credible 
evidence  (including  evidence  other  than 
the  applicable  test  method)*  *  *  ."  (See 
section  113(e)(1)  of  the  Act,  42  U.S.C. 
7413(e)(1).)  Under  the  Act,  penalties  are 
assessed  for  each  day  of  violation.  (See 
sections  113(b),  113(d)  and  113(e)(2),  42 
U.S.C.  7413(b),  7413(d)  and  7413(e)(2).) 
Therefore,  penalties  cannot  be 
considered  or  assessed  unless,  and 
until,  liability  for  the  underlying  days  of 
violation  has  been  established.  In  order 
for  a  court  to  consider  penalty 
assessment  for  the  "duration  of  the 
violation,"  liability  for  the  violation 
must  first  be  established  by  appropriate 
means,  including  "as  established  by  any 
credible  evidence." 

The  legislative  history  explains  that 
Congress  intended  to  grant  the  Agency 
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greater  flexibility  in  its  use  of  evidence 
in  proving  a  violation.  Congress  stated: 

•  •  •  the  amendment  clarifies  that  courts 
may  consider  any  evidence  of  violation  or 
compliance  admissible  under  the  Federal 
Rules  of  Evidence,  and  that  they  are  not 
limited  to  consideration  of  evidence  that  is 
based  solely  on  the  applicable  test  method  in 
the  State  implementation  (plan)  or 
regulation.  For  example.  Courts  may  consider 
evidence  from  continuous  emission 
monitoring  systems,  expert  testimony,  and 
bypassing  and  control  equipment 
malfunctions,  even  if  these  are  not  the 
applicable  test  methods.  Thus,  this 
amendment  overrules  the  ruling  in  United 
States  V.  Kaiser  Steel  Corp..  No.  82-2623-IH 
(CD.  Cal.  January  17. 1984)  to  the  extent  that 
the  court  in  that  case  excluded  the 
consideration  of  such  evidence.  (S.  Rep.  No. 
228.  101st  Cong.,  1st  Sess.  1,  366  (1989), 
reprinted  in  1990  U.S.  Code  Cong  &  Admin. 
News  3385,  3749.) 

In  addition.  Congress  also  stated  that  the 
enforcement  title  of  the  Clean  Air  Act 
Amendments  of  1990  makes  "clear  that 
the  Agency  may  rely  upon  any  credible 
evidence  of  violations  in  pursuing 
alleged  violations."  (S.  Rep.  No.  228. 
101st  Cong..  Ist  Sess.  1.  366  (1S89). 
reprinted  in  1990  U.S.  Code  Cong.  & 
Admin.  News  3385,  3741.) 

The  statutory  language  and  the 
legislative  history  demonstrate  that 
Congress  intended  to  amend  the  penalty 
assessment  provision  in  part  to  overrule 
Kaiser  Steel.  In  Kaiser  Steel,  EPA  argued 
to  the  court  that  it  should  be  able  to 
prove  violations  based  on  evidence 
other  than  the  applicable  "reference" 
test  method.  Then,  as  now,  section 
113(a)  allowed  the  initiation  of  an 
enforcement  action  based  on  any 
information  available  to  the 
Administrator.  (See  section  113(a).  42 
U.S.C.  7413(a).)  The  court  disagreed 
with  EPA's  arguiment  and  ruled  that 
expert  testimony  of  the  opacity  of 
Kaiser's  blast  furnace  exhaust  gases  was 
inadmissible  because  the  testimony  did 
not  strictly  comply  with  the  applicable 
test  method.  Thus,  EPA  was  limited  to 
proving  violations  on  days  for  which 
reference  test  data  was  available.  In 
overruling  Kaiser  Steel,  Congress 
intended  that  section  113(e)  would 
facilitate  enforcement  by  allowing  for 
the  use  of  any  credible  evidence  to 
prove  a  violation. 

Thus,  section  113(e),  read  in 
conjunction  with  sections  113(a),  (b) 
and  (d),  authorizes  the  Agency  to  bring 
enforcement  actions  based  on  any 
credible  evidence.  However,  some 
provisions  now  in  applicable  state 
implementation  plans  and  in  existing 
Federal  regulations  (e.g.,  40  CFR 
52.12(c).  60.11,  and  61.12)  appear  to 
conflict  with  these  statutory  provisions. 


Accordingly,  EPA  is  planning  to  call 
for  States  to  amend  their  applicable 
implementation  plans  to  ensure  that 
owners  or  operators  may  use  enhanced 
monitoring  (or  other  monitoring 
approved  for  the  source  pursuant  to  part 
70)  for  compliance  certification 
purposes,  and  that  data  from  this 
monitoring,  along  with  any  other 
credible  evidence,  may  be  used  as 
evidence  of  a  violation  of  an  applicable 
plan.  The  proposed  amendments  to 
parts  51.  52.  60.  and  61  would  have  the 
same  goal. 

The  EPA  considered  the  option  of 
requiring  States  to  revise  the  applicable 
plan  by  amending  each  individual 
federally-enforceable  regulation 
applicable  to  emissions  units.  This 
approach,  however,  would  have  taken 
an  enormous  investment  of  time  and 
resources  by  the  States  and  by  EPA; 
moreover,  it  would  have  been  difficult 
to  implement  in  a  timely  manner, 
thereby  frustrating  implementation  of  a 
significant  new  initiative  under  the  Act. 
The  EPA.  therefore,  believes  that  the 
proposed  revisions  to  the  general 
provisions  of  the  applicable  regulations 
and  plans  would  achieve  the  statutory 
mandates  in  the  most  efficient  manner. 

The  EPA  solicits  comments  on  the 
proposed  approaches  discussed  in  this 
section. 

C.  Relationship  to  Title  V  Permit 
Program 

In  accordance  with  title  V  of  the  Act. 
EPA  promulgated  regulations  requiring 
States  to  implement  and  enforce 
operating  permits  programs  at  40  CFR 
part  70  on  July  21.  1992  (57  FR  32314). 
The  operating  permits  program  signifies 
an  important  development  in  the 
administration  of  the  Act  and  makes  the 
air  program  consistent  with  other 
environmental  programs  that  use 
operating  permit  systems,  such  as  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  program 
under  the  Clean  Water  Act  (40  CFR 
parts  122-124)  and  the  hazardous  waste 
permit  program  under  the  Resource 
Conservation  and  Recovery  Act  (40  CFR 
parts  270  and  271). 

The  proposed  regulations  have  been 
developed  to  work  in  concert  with  the 
operating  permits  program.  (The  reader 
should  note  that  the  proposed 
regulations  also  would  be  implemented 
through  preconstniction  permits 
programs  pursuant  to  parts  C  and  D  of 
title  I  of  the  Act.  The  relationship 
between  the  proposal  and  these  permit 
programs  is  discussed  in  section  V.C.  of 
this  preamble.)  The  following 
discussion  highlights  the  most 
significant  areas  of  interrelationship 
between  the  proposed  enhanced 


monitoring  program  and  the  operating 
permits  program. 

1.  Implementation 

To  allow  for  a  flexible  approach  for 
enhanced  monitoring  protocol  selection, 
the  proposed  regulations  would  require 
that  the  enhanced  monitoring  protocol 
for  each  affected  emissions  imit  be 
approved  through  the  operating  permit 
process.  An  owner  or  operator  would  be 
required  to  propose  an  enhanced 
monitoring  protocol  in  its  operating 
permit  application  which  could  then  be 
reviewed  and  acted  upon  by  the 
permitting  authority.  The  operating 
permit  issued  to  the  owner  or  operator 
would  contain  the  requirements 
associated  with  the  enhanced 
monitoring  protocol. 

The  enhanced  monitoring 
requirements  under  part  64  would  be 
independent  requirements  separate  from 
the  part  70  regulations.  However, 
because  of  the  close  link  between  these 
requirements  and  the  operating  permits 
program,  proposed  part  64  would  also 
contain  permit  application  and  content 
requirements.  The  EPA  believes  that 
this  implementation  guidance  would 
facilitate  effective  implementation  of 
part  64  under  the  operating  permits 
program. 

It  should  also  be  noted  that,  although 
part  64  requirements  are  independent  of 
part  70,  owners  or  operators  would 
satisfy  the  general  part  70  monitoring 
requirements  for  those  emissions  units 
and  applicable  requirements  for  which 
sources  conduct  part  64  enhanced 
monitoring.  For  example,  an  emissions 
unit  currently  may  have  no  monitoring 
under  existing  requirements  that  can  be 
used  for  certifying  whether  compliance 
is  continuous  or  intermittent.  The 
general  provisions  of  §  70.6(a)(3)  would 
require  the  source  to  fill  that  gap  as  part 
of  the  part  70  process.  If.  however,  that 
same  emissions  unit  would  be  subject  to 
the  part  64  requirements,  part  64  would 
nil  the  gap  without  additional  measures 
required  under  part  70.  (See  the  earlier 
discussion  of  the  role  of  gap-filling  in 
the  title  V  process  in  section  I.B.) 

2.  Reporting 

As  mentioned  in  Sectio^^  I.,  title  V 
requires  monitoring  and  compliance 
certification.  Under  40  CFR  70.6,  all 
permits  must  contain  terms  and 
conditions  specifying  monitoring  and 
compliance  certification  requirements. 
Moreover.  40  CFR  70.6(c)(5)  includes  all 
of  the  statutory  criteria  required  under 
section  114(a)(3)  for  the  content  of  a 
compliance  certification,  including  a 
requirement  that  the  certification  state 
whether  compliance  was  continuous  or 
intermittent.  That  section  also  states 
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that  the  certification  shall  include  such 
other  information  as  may  be  required 
pursuant  to  regulations  developed 
under  section  114(a)(3).  Because  the  40 
CPR  part  70  provisions  include  the 
minimum  statutory  criteria  concerning 
content  of  a  certificarion,  the  proposed 
regulations  would  not  require  a  separate 
annual  compliance  certification  under 
part  64,  but  would  simply  require  that 
the  annual  compliance  certification 
submitted  under  40  CFR  part  70  be 
based  on  enhanced  monitoring  data  for 
ali  emissions  units  and  applicable 
requirements  subject  to  part  64.  Thus 
the  reader  should  note  that,  although 
the  projxjsed  regulations  focus  on 
enhanced  monitoring  requirements,  the 
proposed  regulations  would  act  together 
with  the  previously  promulgated  part  70 
regulations  to  create  an  integrated 
enhanced  monitoring  and  compliance 
certification  program. 

3.  Flexible  and  Market  Strategies 

As  noted  in  section  II.,  flexibility  and 
the  use  of  market-based  incentives  are 
both  guiding  principles  behind  the 
implementation  of  the  title  V  operating 
permits  program  and  the  proposed 
regulations.  Two  specific  flexible 
strategies  highlighted  in  the 
promulgation  of  part  70  have  been 
incorporated  into  these  proposed 
regulations.  First.  40  CFR  70.4(bMl2)(ii). 
70.6(a)(8)  and  70.6(aKlO)  allow  a  State 
program  to  allow  permitted  sources  to 
trade  emissions  within  a  single  source 
where  the  applicable  implementation 
plan  allows  for  such  trading.  These 
provisions  are  intended  to  promote 
greater  reliance  on  market-based 
programs  and  least  cost  compliance 
planning.  The  proposal  would  apply  to 
such  emissions  units  at  a  source 
allowred  to  trade  emissions  under  this 
part  70  provision.  This  approach, 
coupled  with  the  flexible  monitoring 
selection  process  incorporated  in  the 
proposed  regulations,  would  give  the 
sources  the  necessary  flexibility  while  at 
the  same  time  requiring  the  accurate 
emissions  tracking  information  needed 
for  a  successful  and  enforceable  trading 
program. 

The  second  strategy  in  part  70  is  the 
concept  of  alternative  limits  adopted  at 
permit  issuance.  40  CFR  70.6(a)(l)(iii) 
allows  a  State  to  incorporate  at  permit 
issuance  an  alternative  limit  that  is 
equivalent  to  the  underlying 
requirement,  if  the  applicable 
implementation  plan  allows  for  such 
action.  That  section  requires  that  the 
alternative  limit  be  quantifiable, 
accountable,  enforceable  and  based  on 
replicable  procedures. 

This  part  70  provision  could  assist  in 
the  facilitation  of  the  flexible  enhanced 


monitoring  protocol  selection  approach 
taken  in  the  proposed  regulation, 
especially  where  parameter  monitoring 
may  be  used.  Once  the  monitored 
parameter  (or  parameters)  satisfies  the 
requirements  above,  the  appropriate 
parameter  limitation(s)  could  be 
established  as  the  alternative  limit  to  the 
underlying  emission  limitation  or 
standard.  The  compliance  status  with 
the  alternative  limit  would  then  be 
deternrined  based  upon  the  enhanced 
monitoring  protocol  data. 

4.  Permit  Fees 

The  cost  of  implementing  part  64  will 
be  one  of  the  costs  that  can  be  recovered 
through  permit  fees  required  under  title 
V  of  the  Act.  Section  502(b)(3)(A) 
provides  that  a  State  program  must 
require  sources  subject  to  part  70  to  pay 
an  annual  fee  to  cover  all  "reasonable 
(direct  and  indirect)  costs"  required  to 
develop  and  administer  the  permit 
program.  Under  40  CFR  70.9(b),  the 
costs  of  "emissions  monitoring." 
"supporting  and  tracking  of  permit 
applications,  compliance  certifications, 
and  data  entry."  and  all  costs  associated 
with  "implementing  and  enforcing  the 
terms  of  any  part  70  permit"  are  all 
covered  by  the  fee  requirements. 

Enhanced  monitoring  will  prove  to  be 
an  aid  to  owners  or  operators  that  are 
assessed  a  fee  based  on  the  preceding 
year's  actual  emissions.  Through  the 
implementation  of  the  proposed 
enhanced  monitoring  requirements,  an 
owner  or  operator  would  have  a  more 
accurate  data  base  with  which  to 
document  its  most  significant 
emissions.  This  could  lead  to  reduced 
overall  fees  for  the  owner  or  operator 
because  emissions  documented  through 
enhanced  monitoring  would  replace 
other  more  general  emission  estimation 
techniques  which,  by  not  being  able  to 
take  into  account  actual  operating 
conditions,  can  inflate  the  actual 
emissions  that  occur  at  a  source. 

IV.  Discussion  of  the  Key  Aspects  of  the 
Proposed  Regulation 

A.  64.1 — Applicability 

1.  Applicability  To  Hazardous  Air 
Pollutant  Sources 

Section  64.1  (a)  would  state  that  the 
enhanced  monitoring  requirements 
under  part  64  apply  to  all  emission 
limitations  or  standards  established 
under  40  CFR  part  61  at  any  source  that 
is  required  to  obtain  an  operating  permit 
under  part  70.  Part  61  (the  existing 
NESHAP  program)  governs  the  control 
of  several  hazardous  air  pollutants  from 
several  different  categories  of  stationary 
sources. 


These  existing  NESHAP's  generally 
contain  monitoring  requirements  and 
part  64  would  state  that  part  61 
monitoring  requirements  are  considered 
"established  monitoring"  for  the 
applicable  emissions  units.  The  EPA 
belie\'e«  that  owners  or  operators 
generally  would  be  able  to  use  such 
monitoring  to  propose  an  enhanced 
monitoring  protocol  without  making 
substantial  additional  efforts  to  comply 
with  proposed  part  64.  However,  the 
part  61  emission  standards  are  of 
significant  environmental  importance 
and  thus  EPA  considers  it  appropriate  to 
ensure  that  an  owner  or  operator  be 
required  to  monitor  for  continuous 
compliance  with  all  such  standards. 

The  EPA  considers  future  standards 
that  are  being  developed  for  hazardous 
air  pollutants  to  be  of  significant 
importance  and  intends  to  require 
enhanced  monitoring  of  sources  subject 
to  such  standards.  However,  EPA 
intends  to  address  the  enhanced 
monitoring  requirements  pursuant  to 
section  114(a)(3)  in  the  requirements 
developed  for  such  jKillutants  and  not 
as  part  of  the  general  provisions  in 
proposed  part  64.  The  following 
discussion  briefly  summarizes  this 
proposed  approach. 

As  amended  in  1990.  section  112  of 
the  Act  requires  EPA  to  promulgate 
emission  standards  for  categories  or 
subcategories  of  additional  hazardous 
air  pollutant  sources  according  to  a 
prescribed  regulatory  schedule.  The 
emission  standards  are  to  be  based  on 
maximum  achievable  control 
technology  (MACT)-  These  standards 
will  be  promulgated  at  40  CFR  part  63. 
If  EPA  fails  to  promulgate  a  standard  in 
a  timely  foshion.  section  112(j)  of  the 
Act  requires  that  a  permit  include  a 
standard  that  is  equivalent  to  the 
standard  that  would  be  required  under 
a  promulgated  rulemaking.  Similarly, 
section  112(g)  requires  a  case-by-case 
emission  standard  for  any  new  or 
modified  major  hazardous  air  pollutant 
source  if  no  emission  standard  has  been 
promulgated  by  EPA. 

EPA  intends  that  the  general 
provisions  of  part  63,  MACT  standards 
promulgated  by  rulemaking  in 
individual  subparts  of  part  63,  or 
permit-sp)ecific  conditions  pursuant  to 
sections  112  (g)  and  (j),  will  include, 
pursuant  to  the  authority  in  section 
114(a)(3)  of  the  Act,  appropriate 
enhanced  monitoring  provisions. 
Therefore,  the  general  enhanced 
monitoring  requirements  in  the 
proposed  part  64  regulations  would 
apply  only  to  the  part  61  NESHAP 
requirements  that  have  been  established 
without  implementing  section  114(a)(3) 
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of  the  Act  and  not  to  these  new  section 
112  requirements. 

2.  Other  Regulated  Air  Pollutant 
Sources 

For  sources  of  non-hazardous 
regulated  air  pollutants,  the  proposed 
regulations  would  apply  only  to 
emissions  units  at  "major  stationary 
sources."  As  defined  under  section  302 
of  the  Act.  that  term  generally  applies  to 
any  stationary  source  with  the  potential 
to  emit  100  tons  or  more  per  year  of  any 
air  pollutant.  However,  other  sections  of 
the  Act  modify  this  general  definition 
by  lowering  the  applicable  threshold. 
The  definition  of  "major  source" 
included  in  the  40  CFR  part  70 


operating  permit  regulations 
incorporates  both  the  general  section 
302  definition  (100  tons  per  year  of  any 
air  pollutant)  and  the  more  stringent 
thresholds  created  under  other  sections 
of  the  Act.  It  is  important  to  note  that 
this  part  70  definition  does  not  include 
the  "major  source"  threshold 
established  for  prevention  of  significant 
deterioration  (PSD)  permitting  under 
part  C  of  title  I  of  the  Act.  That 
threshold  in  some  instances  is  set  at  250 
tons  or  more  per  year.  The  maximum 
threshold  under  part  70  is  100  tons  per 
year. 

Since  the  part  70  definition  of  "major 
source"  also  includes  "major"  sources 
of  hazardous  air  pollutants  for  which 


enhanced  monitoring  will  be  addressed 
in  the  rulemakings  proposed  under  the 
amended  section  112  of  the  Act,  the  part 
70  definition  would  be  too  broad  for 
these  proposed  rules.  Therefore,  for 
purposes  of  the  proposal,  the  term 
"major  source"  would  be  defined  more 
narrowly  than  under  part  70  to  include 
only  the  following  sources: 

(1)  Sources  of  air  pollutants,  as 
defined  in  section  302  of  the  Act.  with 
the  potential  to  emit  100  tpy  or  more  of 
any  air  pollutant;  and 

(2)  Sources  subject  to  the 
nonattainment  area  provisions  of  title  I. 
part  D  of  the  Act.  with  the  potential  to 
emit  pollutants  in  the  following  or 
greater  amounts: 


Poautant 


(i)  Ozone  (VCX:  and  NOx) ' 


(ii)  Cartxxi  Monoxide 

(lii)  Parttcutete  Matter  (PM-10) 


Nonattainment  status 


Serious - 

Areas  in  transport  regions  not  classified  as  severe  or  extreme 

Severe 

Extreme 

Serious  (wtiere  stationary  sources  contribute  significantly) 

Serious  


Major  source 

ttveshold  (in 

TPY) 


50. 

50  (VOC  only). 

25. 

10. 

50. 

70. 


'  For  this  purpose,  title  I  treats  volatile  organic  compounds  (VOC)  and  oxides  of  nitrogen  (NOx)  sources  differently.  Certain  areas  and  sources 
may  qualify  for  an  exemption  under  section  182(f)  of  the  Act.  (Generally,  certain  sources  may  be  exempt  if.  dunng  implementation  plan  ap- 
proval the  Administrator  determines  net  air  quality  benefits  are* greater  in  the  absence  of  NOx  reductions  from  such  sources.  In  addition,  areas 
may  be  exempt  (in  whole  or  in  part)  if  the  Administrator  determines  that,  for  certain  areas,  additional  reductions  of  NOx  would  not  contribute  to 
ozone  attainment  or,  for  certain  other  areas,  not  produce  net  ozone  air  quality  benefits.)  In  those  areas  and  for  those  sources  covered  by  a  sec- 
tion 182(0  exerrption,  sources  with  the  potential  to  emit  less  than  100  tpy  of  NOx  would  not  be  considered  ma)or  sources  under  part  D  of  title  I. 
In  areas  not  qualifying  for  this  exenption,  NOx  sources  are  subject  to  the  lower  thresholds  created  by  section  182(f).  In  ozone  transport  re- 
gions a  lower  threshold  of  50  tpy  for  VOC  sources  is  created  by  section  184(b).  Because  section  182(f)  does  not  refer  to  section  184(b),  the 
lower' threshold  in  ozone  transport  regions  applies  to  VOC  sources,  but  not  to  NOx  sources.  Whatever  its  location,  any  100  tpy  source  would  be 
considered  a  rrajor  source  under  section  302  of  ttie  Act 


At  these  major  sources,  the  proposed 
regulations  would  apply  only  to  the 
emission  limitations  or  standards 
applicable  to  those  regulated  air 
pollutants  for  which  a  source  is 
classified  as  a  major  source.  This 
approach  would  focus  part  64 
requirements  on  the  more  significant 
pollutants  at  each  source.  The  RIA 
conducted  in  support  of  the  proposal 
documents  greater  net  benefits  using 
this  approach  than  using  other 
alternatives  because  of  the  increased 
amount  of  potential  emissions 
reductions  of  the  more  significant 
pollutants.  Furthermore,  40  CFR  part  70 
will  still  require  monitoring  to  assure 
compliance  with  the  emission 
limitations  or  standards  for  the  other 
pollutants. 

With  respect  to  those  emission 
limitations  or  standards  applicable  to 
the  "major"  regulated  air  pollutants,  the 
proposed  regulations  generally  would 
apply  only  to  those  emissions  units  at 
a  major  source  with  potential  emissions 
of  the  "major"  regulated  air  pollutant 
equal  to  or  greater  than  30  percent  of  the 
.  tons  per  year  necessary  to  qualify  the 


source  as  a  major  source  for  that 
pollutant. 

As  an  example  of  how  the  thirty 
percent  threshold  would  apply,  a  source 
of  V(X]  in  an  attainment  area,  which  is 
defined  under  part  70  as  being  major  at 
100  tons  per  year,  would  conduct 
enhanced  monitoring  at  all  emissions 
units  within  its  facility  that  had  the 
potential  to  emit  VOC  in  amounts  equal 
to  or  greater  than  30  tons  per  year.  A 
source  of  VOC  in  an  area  that  is 
classified  as  extreme  nonattainment 
would  be  a  major  source  if  it  had  the 
potential  to  emit  10  tons  per  year  of 
VOC;  at  such  a  major  source,  emissions 
units  which  had  the  potential  to  emit  3 
tons  per  year  of  VOC  would  be  subject 
to  enhanced  monitoring. 

It  is  important  to  note  that  the 
enhanced  monitoring  rule  applies  to 
major  sources  as  defined  at  part  70.  and 
not  as  defined  under  all  applicable 
sections  of  the  Act.  Although  part  70 
refers  to  sections  112.  302  and  part  D  of 
the  Act  for  definitions  of  major  source, 
the  part  70  regulations  do  not  adopt  the 
major  source  definition  of  the 
Prevention  of  Significant  Deterioration 


(PSD)  provisions  at  part  C  of  title  I  of  the 
Act.  (Under  the  PSD  requirements,  a 
source  can,  in  some  instances,  be 
defined  as  a  major  source  if  it  has  the 
potential  to  emit  as  much  as  250  tons 
per  year  of  regulated  pollutant.)  This 
means  that  a  major  source,  including  a 
PSD  source,  is  one  that  has  the  potential 
to  emit  100  tons  or  more  per  year  of  a 
regulated  pollutant,  or  some  lesser 
amount  as  set  forth  in  part  70.  Thus,  for 
purposes  of  applicability  under  this 
rule,  the  30  percent  threshold  amount 
would  never  be  greater  than  30  tons  per 
year. 

The  EPA  realizes  that  this  proposed 
approach  would  not  apply  part  64 
requirements  to  all  emissions  units  at  a 
major  source  given  that  those  below  the 
percent  threshold  would  be  excluded.  In 
addition,  because  a  major  source  may  be 
comprised  only  of  such  small  emissions 
units,  the  proposed  rules  would  not 
necessarily  apply  to  all  major  sources. 

However,  as  noted  above  in  section 
I.B.,  the  RIA  conducted  in  support  of  the 
proposed  regulations  documents  that 
requiring  part  64  enhanced  monitoring 
at  all  emissions  units  at  a  major  source 
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would  result  in  less  net  benefits  than 
the  proposed  option.  In  addition,  that 
earlier  discussion  noted  that  part  70 
monitoring  data  must  asstire  compliance 
with  all  applicable  requirements. 
Section  70.6(c)(5)  specifically  links  the 
monitoring  required  under  §  70.6(a)(3) 
to  the  compliance  certification 
submitted  by  the  owner  or  operator. 
Based  on  the  results  of  the  RIA 
evaluation,  EPA  is  proposing  to 
consider  those  compliance  monitoring 
requirements  under  part  70  as  sufficient 
to  satisfy  §  114(a)(3)  of  the  Act  for  small 
emissions  units  at  a  major  source 
without  requiring  such  monitoring  to  be 
further  enhanced.  As  noted  in  section 
I.B.,  EPA  solicits  comments  on  this 
proposed  approach. 

a.  Applicability  to  Multiple  Emissions 
Units.  In  certain  instances,  the  potential 
emissions  from  several  emissions  units 
would  be  combined  for  determining 
whether,  as  a  group,  stich  emissions 
units  are  subject  to  enhanced 
monitoring.  Section  64.1(b)(2)  would 
provide  that,  in  order  to  determine  if  an 
emissions  unit  was  subject  to  enhanced 
monitoring,  all  emissions  from  any 
group  of  emissions  units  that  participate 
in  an  emissions  aggregating,  averaging, 
apportioning,  or  trading  program  at  a 
source  would  be  combined  to  determine 
whether,  collectively,  the  potential 
emissions  from  such  group  of  units 
exceed  the  thirty  percent  of  a  major 
source  threshold  established  for  a 
typical  single  emissions  unit.  The  first 
type  of  emissions  unit  group  to  which 
this  provision  would  apply  would  be 
those  emissions  units  involved  in  some 
form  of  "bubbling"  or  trading  plan 
within  ■  single  facility.  This  would 
include,  for  instance,  a  source  with 
emissions  units  sul^ect  to  either  an 
approved  "bubble"  consistent  with 
EPA's  December  4, 1986  Emission 
Trading  Policy  Statement  (51  FR  43829) 
or,  in  the  future,  EPA's  policy  and  rule 
on  economic  incentives  programs.  (For 
EPA's  guidance  to  States  on  establishing 
economic  incentive  programs,  see  58  FR 
IIIIO,  February  23, 1993.  This  guidance 
also  served  as  a  proposed  rulemaking 
for  final  economic  incentive  program 
rules.)  Emissions  units  also  may 
participate  in  source-wide  emissions 
trading  plans  as  contemplated  by  40 
CFR  part  70  (see  discussion  at  57  FR 
32267-32268.  July  21,  1992). 

In  these  and  similar  circumstances, 
the  potential  emissions  from  all  such 
emissions  units  are  treated  colleetively 
for  the  purposes  of  the  underlying 
regulatory  program  and  thus  would  be 
similarly  treated  under  the  proposed 
part  64  regulations.  Although  the 
emissions  from  such  emissicms  units 
would  be  treated  collectively  to 


determine  if  the  proposed  regulations 
are  applicable  to  such  emissions  units, 
EPA  anticipates  that  such  emissions 
units  often  may  require  separate 
monitoring  in  order  to  provide  sufficient 
data  to  determine  compliance. 

The  second  type  of  emissions  unit 
group  for  which  emissions  would  be 
combined  under  this  provision  would 
be  fugitive  emissions  points  for  which 
compliance  is  evaluated  on  a  process- 
wide  or  fecility-wide  basis.  If  the  total 
fugitive  emissions  from  such  points  at 
the  source  exceeds  an  ap]>licable  major 
source  threshold,  then  those  emissions 
would  be  subject  to  the  part  64 
requirements.  As  discussed  below  in 
section  IV.D.3.,  in  these  circumstances 
multiple  point  monitoring  of  these 
fugitive  emissions  would  be  expected. 
For  instance,  a  facility-wiSe  visible 
emission  observation  protocol  might  be 
used  for  the  purpose  of  monitoring 
fugitive  particulate  emissions  at  a  non- 
metallic  mineral  processing  fecility. 
Under  that  protocol,  not  all  emissions 
points  creating  fugitive  particulate 
emissions  would  necessarily  have  to  be 
monitored  with  the  same  frequency  that 
a  single  emissions  imit  would  be 
monitored. 

Finally,  the  reader  should  note  that 
this  combined  treatment  of  emissions 
units  would  not  apply  to  emissions 
units  that  trade  allowances,  or  in  any 
other  manner  act  in  concert,  for  the  sole 
purpose  of  compliance  with  annual 
emission  limitations  or  standards  under 
the  Acid  Rain  Program  promulgated 
pursuant  to  title  IV  of  the  Act.  As 
discussed  below  in  section  rV.A.3.,  part 
64  would  not  apply  to  those  emission 
limitations  since  title  FV  requires  the 
establishment  of  distinct  continuous 
compliance  nH»itoring  requirements  for 
the  Acid  Rain  Program.  Therefore,  this 
combined  treatment  of  emissions  units 
would  not  apply  to  owners  or  operators 
seeking  to  comply  with  those  exempt 
annual  acid  rain  emission  limitations. 

bk  Meaning  of  "Potential  to  Emit "  In 
determkung  whether  a  particular 
emissions  unit  ai  a  major  source  would 
be  subject  to  the  proposed  regulations, 
the  owner  or  operator  and  the 
permitting  authority  must  first 
determine  an  emissions  unit's 
"potential  to  emit"  an  applicable 
regulated  air  pollutant  The  definition  of 
"potential  to  emit"  considers  the 
maximum  capacity  of  an  emissions  unit 
to  emit  an  air  pollutant  under  ^e 
emissions  unit's  ph3rsical  and 
operational  design.  Certain  factors  can 
be  considered  part  of  an  emissions 
unit's  design  and  thus  reduce  its 
maximum  potential  to  emit.  These 
factors  include  air  pollution  control 
equipment,  restrictions  on  hours  of 


operation,  or  restrictions  on  the  type  or 
content  of  fuel  or  raw  materials 
combusted,  stored  or  used  at  a  bcilUy. 
In  order  to  take  these  factors  into 
consideration,  however,  the  use  of 
control  equipment  or  other  operating 
restrictions  must  constitute  limitations 
that  are  enforceable  by  the 
Administrator.  Because  proposed  part 
64  would  apply  only  to  sources  required 
to  obtain  a  permit,  such  restrictions 
would  have  to  be  included  as  part  of  the 
operating  permit  applicable  to  the 
emissions  unit  fri  contrast,  under  40 
CFR  part  70,  a  federally-enforceable 
limitation  may  be  outside  of  the 
operating  jsermit  because  an  owner  or 
operator  may  rely  on  tliat  limitation  to 
avoid  being  conadered  a  "major 
source"  and,  therefore,  avoid  having  to 
obtain  a  part  70  operating  permit. 

A  requirement  to  use  control 
equipment  or  to  adopt  other  operating 
restrictions  will  only  be  federally- 
enforceable  if  such  requirement  meets 
two  criteria.  First,  the  requirement 
either  must  be  an  "applicable 
requirement"  under  the  Act  as  that  term 
is  defined  under  40  CFR  70.2  or  be  a 
voltintary  emission  limitation  assumed 
at  the  request  of  an  owner  or  operator. 
As  noted  above,  for  the  purpose  of  the 
proposed  regulations,  that  voluntary 
limit  would  have  to  be  included  as  part 
of  the  source's  federally-enforceable 
operating  jjermit.  Second,  the 
requirement  must  be  enforceable  as  a 
practical  matter. 

The  EPA  has  previously  provided 
guidance  on  the  issue  of  "federally- 
enforceable  as  a  practical  matter"  in  the 
context  of  new  source  permitting.  (See 
"Guidance  on  Limiting  Potential  to  Emit 
in  New  Source  Permitting," 
Memorandum  from  Terrri  E  Hunt, 
Associate  Enforcement  Counsel,  Air 
Enforcement  Division,  and  John  S.  Seitz. 
Director,  Stationary  Source  Compliance 
EH  vision,  June  13, 1989.  This  document 
is  included  in  the  docket  established  for 
this  rulemaking;  see  also  the  discussion 
in  the  preamble  to  the  final  rule  revising 
40  CFR  parts  51  and  52  to  amend  the 
Federal  enforceabiUty  requirranents  in 
those  two  parts  (54  FR  27274.  27283, 
June  28, 1989).)  A  critical  element  of 
determining  whether  a  restriction  is  in 
fact  federally-enforceable  is  whether 
adequate  monitoring,  including 
recordkeeping  and  reporting 
requirements,  exists.  For  instance, 
where  add-on  controls  operating  at  a 
certmn  efficiency  are  used  to  limit  an 
emissions  unit's  potential  to  emit,  the 
guidance  states  that  operating 
parameters  must  be  included  as 
enforceable  conditions  of  any  permit.  In 
addition,  in  drcumstanoes  where  setting 
appropriate  operating  parameters  is 
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infeasible,  short-term  emission  limits 
that  reflect  operation  of  the  control 
equipment  at  the  required  eniciency 
level  and  requirements  to  use  CEMS 
data  to  determine  compliance  may  be 
used  to  limit  an  emissions  unit's 
potential  to  emit. 

Thus,  for  purposes  of  these  proposed 
regulations,  in  determining  the  potential 
to  emit  of  an  emissions  unit,  an  owner 
or  operator  may  use  control  equipment 
as  a  means  of  deHning  potential  to  emit 
only  if  an  operating  permit  includes 
enforceable  conditions  requiring  the 
owner  or  operator  to  either: 

(1)  measure  and  report  on  control 
device  operating  parameters  to 
demonstrate  compUance  with  specific 
operating  parameter  requirements 
established  in  the  source's  permit;  or 

(2)  use  CEMS  data  to  demonstrate 
compliance  with  a  short-term  emission 
limit  which  assures  that  the  control 
system  operates  at  the  required 
efficiency. 

Similarly,  if  a  source  uses  operational 
restrictions  to  define  its  potential  to 
emit  (e.g..  an  operating  time  restriction), 
then  the  source's  permit  must  require 
the  source  to  record  and  report  on  the 
restricted  operations  (e.g.,  maintain  and 
report  on  an  operating  log). 

The  EPA  believes  that  the 
requirement  that  any  restrictions  on 
potential  to  emit  must  be  enforceable  in 
practice  can  assure  that  emissions  units 
posing  significant  air  quality  concerns 
would  not  be  able  to  avoid  necessary 
monitoring  requirements.  In  essence, 
the  requirements  that  assure  that  the 
restrictions  on  an  emissions  unit's 
potential  to  emit  are  enforceable  in 
practice  would  involve  requirements  to 
monitor  facility  operations  that  are 
similar  to  enhanced  monitoring 
requirements.  However,  as  noted  in 
section  I.B.,  EPA  solicits  comments  on 
whether  the  applicability  of  enhanced 
monitoring  should  be  based  on 
uncontrolled  rather  than  potential 
emissions.  That  approach  would 
eliminate  the  need  for  EPA  to  oversee 
proper  implementation  of  the  potential 
to  emit  guidance  on  a  permit-specific 
basis. 

3.  Exemptions 

The  proposed  regulation  would 
include  five  specific  exemptions.  First, 
§  64.1(c)(1)  would  provide  that  any 
emission  limitation  or  standard 
developed  pursuant  to  sections  404, 
405,  406, 407(a)  and  407(b)  of  title  IV  of 
the  Act  (the  Acid  Rain  Program)  would 
not  be  subject  to  part  64  requirements. 
Continuous  compliance  with  these 
annual  emission  limitations  created 
under  title  IV  are  subject  to  monitoring, 
reporting  and  certification  requirements 


under  regulations  promulgated  on 
January  11, 1993  at  40  CFR  parts  72-75 
(58  FR  3590).  Those  requirements  are 
sufficient  to  satisfy  the  enhanced 
monitoring  requirements  that  would  be 
required  in  the  proposed  regulations. 
An  emissions  unit  subject  to  title  IV 
that  meets  the  proposed  part  64 
applicability  threshold  for  emissions 
units  would  still  have  to  comply  with 
part  64  with  respect  to  other  emission 
limitations  or  standards  that  may  apply 
pursuant  to  a  SIP  or  NSPS  requirement. 
In  that  situation,  the  title  IV  monitoring 
requirements  could  be  used  to  fulfill  the 
proposed  enhanced  monitoring  protocol 
requirements,  since  the  monitoring 
could  produce  data  useable  to 
determine  compliance  with  the  other 
emission  limitations  or  standards 
pursuant  to  an  applicable  NSPS  or  SIP 
provision.  For  this  reason,  the  definition 
of  "established  monitoring"  includes 
the  Acid  Rain  Program  monitoring 
requirements. 

Because  of  the  emphasis  placed  on 
the  use  of  established  monitoring  in  the 
proposed  regulations  (see  section 
IV.D.5.)  and  the  belief  that  ovraers  or 
operators  desire  to  minimize  costs,  EPA 
anticipates  that  owners  or  operators  of 
title  IV  emissions  units  would  in  most 
instances  use  the  required  title  IV 
monitoring  to  meet  tlie  enhanced 
monitoring  requirements  (using  any 
appropriate  conversion  factors  to  report 
data  in  terms  of  the  applicable  emission 
limitation  or  standard). 

Second.  §64. 1(c)(2)  would  exempt 
from  part  64  requirements  any  emission 
limitation  or  standard  required  to  be 
monitored  under  section  603  of  the  Act 
concerning  stratospheric  ozone 
protection.  The  stratospheric  ozone 
protection  program  is  separate  and 
distinct  from  the  other  programs  under 
the  Act,  applies  to  producers  of  certain 
substances  and  not  necessarily  to  the 
sources  of  emissions  of  those 
substances,  and  will  be  subject  to 
separate  monitoring  and  certification 
requirements  for  compliance  purposes. 
The  EPA  believes  that  these 
circumstances  warrant  an  explicit 
exemption  from  the  proposed  part  64 
regulations  for  these  applicable 
requirements. 

'Third,  as  discussed  earlier  in  this 
section  of  the  preamble,  the  proposed 
rule  would  specifically  exempt  all 
emission  limitations  or  standards 
established  pursuant  to  section  112  of 
the  Act,  except  for  standards  established 
in  40  CFR  part  61. 

The  fourth  and  fifth  exemptions 
would  be  for  requirements  applicable  to 
two  source  categories  exempt  under  part 
70:  NESHAP  standards  for  asbestos 
demolition  and  renovation  projects,  and 


NSPS  standards  for  residential 
woodheaters.  Because  neither  of  these 
source  types  is  required  to  obtain  a 
permit,  it  would  be  impractical  to  apply 
the  proposed  regulations  to  such 
sources. 

5.  Other  Monitoring  Requirements 

The  proposed  enhanced  monitoring 
program  requirements  would  not  affect 
the  monitoring  requirements  that  exist 
under  other  regulations.  Other  Federal 
and  State  regulations  may  impose 
additional  or  more  restrictive 
monitoring  requirements,  and  §  64.1(d) 
would  act  as  an  anti-backsliding 
provision  to  assure  that  those 
requirements  are  still  met.  Section 
64.1(d)  of  the  proposed  regulation  also 
would  clarify  that  the  part  64 
requirements  would  not  restrict  the 
authority  of  States  to  adopt  more 
stringent  requirements  under  State  laws 
and  regulations,  or  to  prevent  the 
Administrator  from  requiring  enhanced 
monitoring,  testing,  reporting  or 
recordkeeping  of  any  owner  or  operator 
when  using  other  authority  under  the 
Act,  including  the  Administrator's 
general  section  114(a)  authority. 

B.  Section  64.2— Definitions 

This  section  of  the  proposed 
regulations  would  define  the  terms  used 
in  the  regulations.  Many  of  the  proposed 
definitions  would  incorporate  the 
language  provided  in  other  regulations 
developed  under  the  Act,  including  part 
70.  As  discussed  above,  these  proposed 
regulations  would  be  implemented 
through  the  operating  permits  program 
to  a  large  extent,  and  EPA  believes  that 
the  two  regulations  must  be  closely 
coordinated.  The  proposed  regulations 
would  rely  explicitly  on  the  part  70 
definitions  for  "major  source" 
(excluding  any  hazardous  air  pollutant 
source),  "regulated  air  pollutant,"  and 
"responsible  official." 

Some  additional  definitions  that  are 
of  particular  importance  will  be  noted 
here.  Under  section  302  of  the  Act,  the 
terms  "emission  limitation,"  "emission 
standard,"  "means  of  emission 
limitation"  and  "standard  of 
performance"  are  all  used  to  define  the 
types  of  standards  that  can  be  used  to 
control  emissions,  rangirg  from  a 
numerical  mass  emissions  limitation  to 
a  general  work  practice  requirement. 
These  terms  would  include  any 
"alternative"  or  "equivalent"  emission 
limitation,  emission  standard,  means  of 
emission  limitation  or  standard  of 
performance  that  may  be  applied 
pursuant  to  the  Act  (e.g.,  an  ahemative 
means  of  emission  limitation  under 
section  112(h)(3)  of  the  Act).  The 
proposed  regulations  would  combine 
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these  terms  into  the  single  term 
"emission  limitation  or  standard."  The 
proposed  regulations  would  then  deflne 
"applicable  emission  limitation  or 
standard"  for  purposes  of  part  64  as  any 
such  limitation  or  standard^applicable 
to  either  a  non-hazardous  regulated  air 
pollutant  for  which  a  source  is 
considered  a  "major  source"  or  a 
regulated  hazardous  air  pollutant  under 
40CFRpart61. 

The  proposed  regulations  would 
require  that  the  data  from  an  enhanced 
monitoring  protocol  be  used  to  certify 
compliance.  Thus,  the  protocol  would 
have  to  provide  sufficient  data  to 
determine  whether  compliance  is 
"continuous  or  intermittent."  The 
proposed  terms  "deviation," 
"continuous  compliance,"  and 
"intermittent  compliance"  under  §64.2 
would  have  a  bearing  on  this 
determination  of  continuous  or 
intermittent  compliance. 

The  term  "deviation"  would  be 
defined  to  include  any  condition  which 
indicates  that  an  emissions  unit  has 
failed  to  meet  an  applicable  emission 
limitation  or  standard.  The  term 
deviation  would  include  emissions  that 
exceed  an  emission  limitation  or 
standard.  It  would  also  include  a  failure 
to  meet  a  required  minimum  limit  (e.g., 
a  minimum  incinerator  combustion 
temperature  limit).  A  deviation  could 
also  be  a  failure  to  observe  a  required 
work  practice  (e.g.,  failure  to  wet  down 
a  surface  area  or  to  repair  a  leaking  seal 
at  a  bulk  terminal). 

These  types  of  conditions  include 
both  actual  violations  of  the  limitation 
or  standard,  and  conditions  that  would 
be  violations  except  for  a  federally- 
approved  or  federally-promulgated 
exemption.  One  example  of  such  an 
exemption  is  the  limited  exemption  for 
startup,  shutdown  or  malfunctions 
provided  in  many  NSPS  requirements. 
Regardless  of  whether  a  deviation 
would  constitute  a  violation,  all 
deviations  would  have  to  be  reported. 

The  proi>osed  regulations  would  also 
define  the  related  terms  "continuous 
compliance"  and  "intermittent 
compliance."  An  owner  or  operator 
would  have  to  document  three  events  in 
order  to  be  in  continuous  compliance 
with  an  applicable  emission  limitation 
or  standard.  First,  the  owner  or  operator 
would  have  to  obtain  sufficient  quality- 
assured  data  from  the  enhanced 
monitoring  protocol  to  comply  with  the 
data  availability  requirement  imposed 
by  the  permitting  authority  pursuant  to 
§  64.4.  Second,  the  data  obtained  from 
the  enhanced  monitoring  protocol 
would  have  to  document  that  the  owner 
or  operator  remained  in  compliance 
with  the  applicable  emission  limitation 


or  standard  throughout  the  reporting 
period.  Third,  if  any  other  data  were 
collected  during  the  reporting  period  for 
the  purpose  of  determining  compliance, 
that  data  would  also  have  to  document 
that  the  owner  or  operator  remained  in 
compliance  with  the  applicable 
emission  limitation  or  standard 
throughout  the  reporting  period. 

In  contrast,  a  source  or  emissions  unit 
would  be  in  "intermittent  compliance" 
with  an  applicable  emission  limitation 
or  standard  if,  during  the  reporting 
period,  either  the  data  availability 
requirement  was  not  satisfied  because 
insufficient  quality-assured  data  was 
obtained  fi-om  the  enhanced  monitoring 
protocol,  or  the  owner  or  oi>erator 
violated  the  applicable  emission 
limitation  or  standard  because  a 
deviation  occurred  during  a  period  for 
which  no  federally-approved  or    * 
federally-promulgated  exemption 
applied. 

Other  proposed  definitions  are 
discussed  as  necessary  in  the  context  of 
the  individual  sections  of  the  proposed 
regulations. 

C.  Section  64.3 — Implementation 
Requirements 

Section  64.3(a)  of  the  proposed 
regulations  would  require  that  the 
requirements  of  part  64  be  implemented 
through  the  operating  permits  program 
under  40  CFR  part  70  and  the 
preconstniction  permits  programs 
developed  under  parts  C  and  D  of  title 
I  of  the  Act.  Sections  64.7  and  64.8  of 
the  proposed  regulations  would  provide 
the  details  of  how  permit  applications 
and  permits  must  address  enhanced 
monitoring  requirements  (see  section 
IV.G.  below). 

The  proposed  regulations  do  not 
specify  how  operating  permit 
applications  received  prior  to  the 
effective  date  of  these  proposed 
regulations  should  be  treated.  Under  40 
CFR  part  70.  a  source  must  include  in 
its  permit  application  proposed 
monitoring  procedures  only  for  all 
promulgated  or  approved  regulations. 
However,  in  the  event  that  a  permit 
application  is  submitted  but  not 
approved  prior  to  the  effective  date  of 
the  part  64  requirements,  EPA 
anticipates  that,  pursuant  to  40  CFR 
70.5(b),  the  permitting  authority  will 
require  the  source  to  submit  the 
necessary  supplemental  information. 

The  proposed  regulations  also  do  not 
specify  how  operating  permits  issued 
prior  to  the  effective  date  of  these 
proposed  regulations  would  be  treated. 
However,  40  CFR  70.7(f)(l)(i)  requires 
that  if  three  or  more  years  remain  in  the 
term  of  a  permit,  a  permit  must  be 
reopened  to  add  applicable 


requirements  that  become  effective  after 
issuance  of  the  permit.  Because  State 
operating  permits  program  submissions 
are  due  by  November  1993  and  EPA  has 
twelve  months  to  approve  or  disapprove 
the  submittals,  EPA  believes  few 
permits  will  be  approved  before 
promulgation  of  part  64;  therefore,  it  is 
unlikely  that  many  permits  would  have 
to  be  reopened  for  the  purpose  of  adding 
enhanced  monitoring  requirements. 

With  respect  to  new  source  permits, 
the  proposed  regulations  would  not 
apply  if  an  owner  or  operator  has 
received  a  preconstruction  permit  or  has 
submitted  a  complete  preconstruction 
permit  application  prior  to  the  effective 
date  of  the  proposed  regulations.  In 
those  instances,  §  64.3(c)  would  require 
the  owner  or  operator  to  satisfy  part  64 
requirements  only  when  the  owner  or 
operator  is  required  to  receive  an 
operating  permit  under  part  70. 
However,  if  the  source  files  a  joint 
preconstruction  and  operating  p>ermit 
application,  then,  as  discussed  above, 
the  owner  or  of>erator  would  be  required 
to  supplement  the  application  prior  to 
permit  issuance. 

Section  64.3(d)  would  clarify  that  any 
change  in  an  approved  enhanced 
monitoring  protocol  would  require  a 
significant  permit  modification  under 
40  CFR  70.7.  That  approach  is 
consistent  with  40  CFR  70.7(e)(4)  which 
requires  a  significant  permit 
modification  for  any  significant  change 
to  an  underlying  monitoring 
requirement.  In  addition,  §  64.3(d) 
would  apply  to  situations  in  which  an 
emissions  unit  is  modified  after 
issuance  of  an  operating  permit  in  such 
a  manner  as  to  trigger  the  applicability 
of  part  64  requirements  or  to  make  an 
existing  approved  enhanced  monitoring 
protocol  no  longer  capable  of  meeting 
the  requirements  of  part  64.  Because 
part  64  would  rely  on  the  permit 
application  and  issuance  process  as  a 
vehicle  for  selecting  an  enhanced 
monitoring  protocol,  an  owner  or 
operator  would  not  be  able  in  such 
situations  to  comply  with  part  64 
without  the  involvement  of  the 
permitting  authority.  Thus,  §  64.3(d) 
would  require  that  in  such 
circumstances,  the  procedures  for  a 
significant  permit  modification  under 
40  CFR  part  70  be  followed. 

The  EPA  believes  that  the  significant 
modifications  procedures  would  apply 
using  the  criteria  provided  in  40  CFR 
70.7(e)(2)(i)  even  without  this  explicit 
language  in  proposed  §  64.3(d).  The  EPA 
believes  that  this  explicit  cross- 
reference,  as  with  the  other  references  to 
permit  applications,  and  permit  terms 
and  conditions  provided  in  §§  64.7  and 
64.8  of  the  proposal,  would  assist  in  the 
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impleiiMntation  of  pert  M.  but  would 
not  modify  any  requmnnents  or 
procedures  adopted  in  40  CFR  part  70. 

D.  Section  64.4 — Enhanced  Monitoring 
Protocol  Requiremeats 

1.  General  Recpiirements 

Sectioa  &4.4(a)  would  establish  the 
basic  requirements  applicable  to  all 
enhanced  monitoring  protocols.  This 
section  would  require  that  an  enhanced 
monitoring  protocol  be  capable  of 
detecting  deviations  with  sufTicient 
representativeness,  accuracy,  precision, 
reliability,  frequency,  and  timeliness  to 
determine  whether  an  emissions  unit's 
compliance  with  applicable  emission 
limitations  or  standards  over  the 
reporting  period  was  continuous  or 
intermittent  As  noted  in  section  DLB.. 
Congress  specifically  slated  that 
enhanced  monitoring  would  be  used  to 
document  comphance  and  facilitate 
enforcement  against  violations.  Thus, 
these  basic  enhanced  monitoring  criteria 
rely  on  the  slartutory  requirement  that  a 
source  conduct  enhanced  monitoring 
that  is  sufficient  to  certify  whether 
compliance  is  "oonttnuoua  or 
intermitter.L" 

To  satisfy  thai  requirement,  enhanced 
monitoring  data  first  must  be 
"representative."  For  instance,  where  an 
enhanced  monitoring  protocol  uses 
emission  monitoring  techniques,  the 
sample  taken  by  the  monitoring  device 
would  have  to  be  "representative"  of  the 
gas  stream  emitted  from  the  emissions 
unit,  and  requirements  for  proper 
location  of  a  sampling  device  would  be 
an  element  of  satisfying  this  criterion. 

An  enhanced  monitoring  protocol 
would  also  have  to  be  verified  initially 
as  producing  accurate  and  precise  data 
and  then  be  subfect  to  quahty  assurance 
requirements  to  provide  a  check  on 
monitor  acoiracy  and  precision  over 
time.  Relative  accuracy  or  parameter 
correlation  tests  would  be  required  to 
assure  an  accurate  and  precise 
correlation  exists  between  the 
monitorine  data  and  that  from  the 
applicable  lest  method.  In  addition,  the 
enhanced  monitoring  protocol  would 
have  to  be  "reliable."  which  would 
require  that  the  protocol  be  able  to 
produce  data  over  time  on  a  specific 
schedule  without  unreasonably  frequent 
breakdowns  and  quality-assurance 
adjustments. 

The  frequency  criterion  would  require 
that  sufficient  enhanced  monitoring 
data  be  collected  to  provide  an  accurate 
assessment  of  the  compliance  status 
throughout  the  reporting  period.  As 
discussed  earKer  in  secticm  III.A.,  the 
frequency  of  data  collection  would  be  a 
function  of  the  averaging  time  of  the 


applicable  limitations  or  standards,  the 
Ukely  variabihty  of  potential  emissions 
from  an  emissions  unit,  and  the  margin 
of  compliance  demonstrated  by  the 
source.  Finally,  the  data  also  would 
have  to  be  available  on  a  timely  basis  to 
allow  for  determining  compliance  and 
reporting  compliance  status. 

2.  Parameter  Monitoring  Protocols 

If  a  source  proposes  to  use  process  or 
control  device  parameter  monitoring, 
§  64.4(c)  would  require  the  owner  or 
operator  of  a  source  to  justi  fy  that  a 
known  and  consistent  relationship 
exists  between  the  emissions  sub^sct  to 
an  applicable  limitation  or  standard  aitd 
the  parameters  being  monitored.  The 
general  known  and  consistent 
relationship  would  then  be  specifically 
correlated  vor  the  particular  emissions 
unit  by  comparing  emission  test  method 
data  with  contemporaneous  parameter 
monitoring  data  as  part  of  the 
performance  verification  test  procedures 
for  demonstrating  the  system's 
effectiveness.  Appendix  C  to  the 
proposed  regulations  would  provide  the 
correlation  test  procedures  for 
parameter  monitoring. 

One  type  of  correlation  that  can  apply 
to  a  limited  number  of  parameter 
monitoring  methodologies  is  where  the 
owner  or  operator  uses  parameter  data 
to  predict  emissions  subject  to  an 
applicable  emission  limitation  or 
standard.  A  common  form  of  this 
approach  is  to  use  surface  coating  VOC 
content  records  and  then  calculate  VOC 
emissions  based  on  that  process 
parameter  data.  Another  example  would 
be  fuel  sampling  and  analysis 
procedures  that  monitor  the  sulfur 
content  of  fuel  to  predict  SO3  emissions. 
Another  example  is  the  use  of 
parametric  relationships  to  predict  NOx 
emissions,  such  as  is  provided  for  in 
appendix  E  to  40  CFR  part  75 
(ahemative  NOx  monitoring  for  oil-  and 
gas-frred  peaking  units  siibject  to  the 
Acid  Rain  Program  based  on  a  load/NOx 
emission  rate  relationship).  In  all  of 
these  situations,  appendix  C  of  the 
prop>osed  regulations  would  define  the 
testing  procedures,  including  a  relative 
accuracy  test,  that  would  be  required  for 
such  predictive  parameter  monitoring 
systems  and  procedures. 

A  second  type  of  correlation,  most 
common  with  control  device  parameter 
monitoring,  is  a  demonstrated 
compliance  correlation.  The  owner  or 
operator  first  would  select  p>arameters  to 
be  monitored  based  on  known 
relationships  between  parameters  and 
emissions.  The  permit  application 
would  have  to  include  general  empirical 
or  theoretical  data  to  justify  to  the 
permitting  authority  that  the 


relationship  exists  and  that  non- 
monitored  parameters  will  not  adversely 
affect  the  relationship. 

If  the  permitting  authority  approves 
an  enhanced  monitoring  protocol  based 
on  this  type  of  parametric  relationship, 
then  the  owner  or  operator  would 
monitor  those  parameters  during  a 
series  of  reference  method  tests  that 
show  compliance  with  an  applicable 
emission  limitation  or  standard  to  verify 
the  performance  of  the  approved 
protocol.  The  owner  or  operator  would 
then  use  the  measured  parameter  values 
to  estabhsh  for  each  parameter  a 
parameter  value  (or  range  of  parameter 
values)  that,  if  monitored  and  achieved, 
would  assure  that  the  comphance 
documented  by  the  reference  method 
tests  would  be  maintained.  For  each 
separate  parameter  monitored,  the  value 
(or  range  of  values)  that  would  assure 
compliance  with  the  apphcable 
emission  limitation  or  starulard  would 
be  referred  to  as  a  "demonstrated 
compliance  parameter  level"  (DCPL). 

If  an  owner  or  o{>erator  chooses  to 
propose  a  correlation  process  that 
results  in  a  DCPL  (or  series  of  IXPL's  if 
multiple  parameters  must  be  monitored 
to  assure  compliance),  the  proposed 
regulations  vnnild  provide  that  a  failure 
to  achieve  the  IXZPL  (or  any  one  DCPL 
if  multiple  DCPL's  appfy)  will  be 
deemed  to  be  a  deviation  from  the 
applicable  emission  limitation  or 
standard.  In  essence,  a  DCPL  would 
constitute  a  surrogate  compliance/ 
deviation  measurement  in  place  of  the 
explicit  terms  of  the  applicable  emission 
limitation  or  standard.  It  is  important  to 
note  that  part  64  would  not  state  that  a 
failure  to  achieve  a  DCPL  is  a  deviation 
of  a  requirement  separate  frxun  the 
applicable  emission  Hmitation  or 
standard,  but  only  a  deviation  &t>m  the 
applicable  emission  limitation  or 
standard.  However,  under  separate 
authority  the  permitting  authority  may 
include  the  DCPL  as  a  separate 
federally-enforceable  permit  condition. 
For  instance,  a  DCPL  may  be  a  federally- 
enforceable  permit  condition  in  a 
preconstruction  permit  issued  under 
title  I  of  the  Act  that  serves  as  a 
federally-enforceable  limit  on  an 
emissions  unit's  potential  to  emit. 

Finally,  it  should  also  be  noted  that 
where  an  applicable  requirement 
requires  an  owner  or  operator  to  compfy 
with  a  parameter  limitation,  the  use  of 
parameter  monitoring  for  purposes  of 
enhanced  monitoring  with  respect  to 
that  parameter  limitation  would  be 
appropriate  without  having  to  conduct 
any  correlation  anafysis.  bi  these  cases, 
however,  the  owmer  or  operator  would 
still  have  to  demonstrate  that  the 
parameter  monitor  satisfied  the  general 
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regulatory  criteria  of  representativeness, 
accuracy,  precision,  reliability, 
frequency  and  timeliness. 

3.  Fugitive  Emissions  Monitoring 

Section  64.4(d)  of  the  proposed 
regulations  would  allow  a  source  to  use 
a  multi-point  monitoring  protocol  where 
fugitive  emissions  would  be  subject  to 
the  proposed  regulations.  In  this 
situation,  EPA  recognizes  that  for  many 
sources,  requiring  separate  monitoring 
at  each  fugitive  emissions  point  would 
be  impractical.  For  instance,  many 
sources  have  VOC  fugitive  emissions 
from  hundreds  or  even  thousands  of 
emissions  points.  These  VCX^  fugitive 
emission  points  are  generally  not 
regulated  separately,  but  are  covered  by 
leak  detection  and  repair  requirements 
applicable  on  a  process  unit  or  even  a 
facility-wide  basis.  Where  a  process  unit 
basis  is  used,  these  fugitive  emissions 
would  be  subject  to  enhanced 
monitoring  if  the  process  (i.e., 
emissions)  unit  meets  the  proposed 
applicability  thresholds  for  an  ' 
emissions  unit  in  proposed  §  64.1(b).  If 
a  facility-wide  requirement  apphes, 
then  the  fugitive  points  would  be 
subject  to  the  proposed  regulations  if 
the  total  of  such  emissions  exceeded  the 
applicability  threshold  because  of  the 
provisions  in  §  64.1(b)  that  combine 
emissions  from  a  group  of  emissions 
units  to  determine  applicability.  (See 
the  discussion  of  this  issue  in  section 
IV.A.2.) 

At  other  types  of  operations,  fugitive 
particulate  emissions  can  arise  from 
certain  mineral  processing  operations  or 
can  come  from  storage  areas,  roadways 
and  other  non-production  facilities. 
Again,  at  many  of  those  sources,  the 
emission  limitation  or  standard 
applicable  to  the  fugitive  emissions  is  a 
source-wide  work  practice  standard  or 
other  set  of  operation  and  maintenance 
procedures.  In  this  situation,  these 
fugitive  emissions  points  could  be 
subject  to  the  proposal  if  the  combined 
emissions  from  all  such  points  exceed 
the  applicability  thresholds  in  proposed 
§  64.1(b). 

Under  any  of  these  scenarios,  EPA 
believes  it  would  be  impractical  to 
require  that  each  separate  fugitive 
emissions  point  be  monitored 
separately.  Because  of  that  concern. 
§  64.4(d)  would  provide  the  owner  or 
operator  the  ability  to  use  multiple 
point  monitoring  of  fugitive  emissions. 
That  provision  would  require  only  that 
a  fugitive  emissions  enhanced 
monitoring  protocol  collect  data  that  are 
sufficiently  frequent  to  assure  that 
representative  periods  of  deviation  are 
detected  at  each  emissions  point. 


4.  Protocol  Performance  and  Operating 
Requirements 

Section  64.4(b)  of  the  proposed 
regulations  would  require  that  every 
enhanced  monitoring  protocol  be 
subject  to  minimum  performance 
specifications,  performance  veriRcation, 
quality  assurance  and  data  availability 
requirements.  Both  instrumental  and 
non-instrumental  monitoring  elements 
of  an  enhanced  monitoring  protocol 
would  be  subject  to  these  general 
requirements,  although  only  certain 
elements  within  each  general  category 
would  apply  to  certain  monitoring 
techniques. 

To  implement  the  requirements  in 
§  64.4(b),  appendices  A  through  D  of 
part  64  would  provide  general 
performance  specifications  (including 
installation,  equipment  and  calibration 
gas  specifications),  performance 
verification  test  procedures  and  quality 
assurance  procedures.  For  continuous 
emission  and  opacity  monitoring 
systems,  existing  Federal  requirements 
already  have  developed  specific 
procedures  for  each  of  these  areas.  Each 
of  the  appendices  would  refer  to  these 
existing  requirements  and  would 
require  that,  if  such  systems  are  used  as 
part  of  an  enhanced  monitoring 
protocol,  the  existing  requirements  be 
followed  in  addition  to  any  additional 
requirements  imposed  in  the  part  64 
appendices.  For  elements  of  an 
enhanced  monitoring  protocol  where 
those  types  of  s{>ecific  procedures  are 
not  available,  the  appendices  would 
provide  the  basic  criteria  for 
establishing  these  procediuvs  on  a 
source-specific  basis. 

Section  64.4(b)(5)  would  state  that  a 
I}ermitting  authority  could  allow  an 
owner  or  operator  to  adopt  alternative 
procedures  to  those  provided  in 
appendices  A  through  D.  This  decision 
would  be  especially  im(>ortant  for 
CEMS's  and  COMS's  for  which  some 
States  have  highly  developed 
performance  and  quality  assurance 
requirements  that  vary  slightly  from 
corresponding  Federal  requirements. 

This  section  would  require  that  any 
alternative  procediues  satisfy  three 
criteria.  First,  the  alternative  procedures 
must  have  elements  that  correspond  to 
the  elements  in  appendices  A  through 
D.  For  instance,  if  a  test  to  determine 
cahbration  error  is  required,  the 
alternative  procedure  must  also  include 
a  calibration  error  test. 

The  second  criterion  is  that  the 
alternative  must  provide  relative 
accuracy,  calibration  error  and 
measurement  frequency  specifications 
that  are  at  least  as  stringent  as  the 
specifications  in  the  part  64  appendices. 


For  instance,  by  cross-referencing 
appendix  B  of  40  CFR  part  60,  appendix 
A  of  part  64  would  require  a  CEMS  to 
satisfy  a  20  percent  relative  accuracy 
specification.  Similarly,  by  cross- 
referencing  40  CFR  60.13,  appendix  A 
would  also  require  a  gas  CEMS  to  use 
four  equally-spaced  data  points  to 
calculate  hourly  averages. 

The  third  and  final  criterion  would 
require  that  the  alternative  procedures 
provide  the  same  degree  of  confidence 
in  the  data  from  the  enhanced 
monitoring  protocol  in  terms  of 
representativeness,  accuracy,  precision, 
reliability,  frequency  and  timeliness. 
This  criterion  would  apply  to 
confidence  at  both  the  initial 
verification  stage  and  over  time  as 
documented  by  quality  assurance 
activities. 

With  res]}ect  to  non-instrumental 
monitoring  approaches,  the 
requirements  of  §  64.4(b)  and  the 
appendices  would  apply  only  to  the 
extent  that  they  are  relevant.  For 
example,  if  leak  detection  monitoring 
involves  the  use  of  a  portable  VOC 
detection  device,  the  requirements 
under  §  64.4(b)  would  require  that 
appropriate  performance  specifications, 
calibration  and  quality  assurance 
procedures  be  followed  for  those 
devices,  such  as  are  required  under  40 
CFR  part  60,  appendix  A.  Method  21. 

The  basic  performance  and  operating 
requirements  of  §  64.4(b)  would  be  the 
following: 

a.  Performance  Specifications.  Sectim 
64.4(b)(1)  would  require  an  owner  or 
operator  to  satisfy  performance 
specification  procedures  as  set  forth  in 
appendices  A  and  B  of  part  64.  Those 
appendices  provide  general  elements 
that  all  performance  specifications  must 
address,  and  in  some  cases  create 
specific  requirements.  In  addition, 
because  existing  requirements  already 
impose  specific  fierformance 
specifications  for  CEMS's  and  COMS's, 
those  specifications  would  be  cross- 
referenced  and  would  have  to  be 
followed  to  satisfy  part  64. 

The  basic  performance  specifications 
that  would  have  to  be  addressed  are  as 
follows: 

Measurement  frequency.  Section  2  of 
appendix  A  would  establish  the  criteria 
for  evaluating  the  appropriate 
measurement  frequency  of  an  enhanced 
monitoring  protocol.  The  required 
objective  would  be  that  measurements 
be  performed  frequently  enough  to 
allow  the  owner  or  operator  to  certify 
whether  the  owner  or  operator  achieved 
compliance  with  an  applicable  emission 
limitation  or  standard  on  a  continuous 
or  intermittent  basis,  consistent  with  the 
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averaging  tiioe  period  of  the  permitted 
eraissioD  limitation  or  standard. 

To  satisfy  this  objective,  tha  required 
specification  would  b«  that  the  owner  or 
operator  specify  a  frequeztcy  of 
measurements  for  the  elements  of  a 
protocol  and  for  calculating  averages  of 
data  points  that  are  commensurate  with 
the  averaging  time  of  the  emission  hmit 
Measurement  frequency  would  have  to 
be  sufficient  such  that  the  enhanced 
monitoring  protocol  can  provide  data 
within  each  averaging  period  during 
operation  of  an  emissions  unit,  with  two 
exceptions. 

First,  the  requirements  for 
measurements  within  each  averaging 
period  would  not  apply  if 
measurements  are  not  obtainable 
because  of  periods  of  allowable  monitor 
downtime  to  perform  quality  assurance 
and  routine  maintenance  as  provided  in 
§64.4(b)t4). 

Second.  ;he  permitting  authority  may 
approve  less  frequent  measurements 
where  the  ovtmer  or  operator 
demonstrates  that  the  potential 
variabihty  of  emissions,  when 
considered  in  conjunction  with  the 
margin  of  compliance  demonstrated  for 
the  emissions  unit,  is  sufficiently  low  so 
that  a  determination  of  continuous  or 
intermittent  compliance  does  not 
require  data  to  be  collected  within  each 
averaging  period,  hi  such 
circumstances,  the  measurement 
frequency  would  have  to  be  established 
at  a  level  that  can  reliably  determine  if 
compliance  is  achieved  on  a  continuous 
basis. 

Relative  accuracy.  Relative  accuracy 
is  an  evaluation  of  monitor  accuracy  by 
correlating  data  from  the  enhanced 
monitoring  protocol  with  that  of  a 
specified  reference  emission  testing 
method  (i^>;  over  a  series  of 
measurements  under  actual  source 
conditions.  A  relative  accuracy  test 
consists  of  a  series  of  at  least  nine 
comparison  measurements. 

The  owner  or  operator  would  have  to 
specify  in  a  permit  application  a 
proposed  relative  accuracy  specification 
in  terms  of  ranges  of  measurement  or 
the  permitted  emission  limitations  or 
standards.  The  stringency  of  the 
proposed  relative  accuracy  would  have 
to  be  at  least  20  percent,  whidi  is  the 
relative  accuracy  required  Eor  a  CEMS 
pursuant  to  appendiJi  B  of  40  CFR  part 
60.  The  demonstration  that  the 
enhanced  monitoring  protocol  achieves 
the  proposed  relative  accuracy  would  be 
determined  as  part  of  the  verification 
tests  required  by  appendix  C 

Some  types  of  monitoring 
methodok^es  would  not  require  a 
relative  aci  .racy  specification.  First,  a 
parameter  monitoring  system  would 


only  require  a  relative  accuracy 
specification  if  the  owner  or  operator 
intends  to  use  the  parameter  monitoring 
to  predict  emissions  (such  as  fuel 
sampling  and  analysis  used  to  predict 
SO}  emissions).  In  place  of  tha  relative 
accuracy  requirement,  specifications  for 
parametric  relationships,  verified  by 
OMTelation  tests  establishing  parameter 
levels  that  demonstrate  compliance  with 
emission  limitations  or  stanaards. 
would  be  required.  These  ccurelation 
test  procedures  would  be  similar  to  the 
relative  accuracy  test  procedures  except 
that  the  relative  accuracy  equation 
applied  to  the  test  results  would  not  be 
used.  Parameter  correlation  testing  nwy 
also  require  testing  under  a  broader 
range  of  operating  conditions.  (See  the 
preceding  section  IV.D.2.  for  a 
discussion  of  parameter  monitoring.) 

Second,  a  relative  accuracy 
specification  and  test  requirements 
would  not  apply  to  a  continuous  opacity 
monitoring  system  becaxise  there  is  no 
scientifically  independent  test  method 
for  determining  in-stack  opacity.  This 
approach  is  consistent  with  existing 
requirements  for  opacity  monitors. 
(Theoretically,  an  owner  or  operator 
could  propose  to  use  a  COMS  as  a 
predictive  parameter  methodology  for 
predicting  particulate  emissions,  in 
which  case  a  relative  accuracy 
specification  and  test  would  apply.  In 
practice,  this  use  of  a  COMS  is  not 
expected  to  occur  given  the  greater 
burden  of  establishing  a  predictive,  as 
opposed  to  demonstrated  compliance, 
relationship  between  opacity  levels  and 
particulate  emissions.) 

Calibration  error.  Calibration  error  is 
the  difference  in  enhanced  monitoriz>g 
protocol  output  readings  from  an 
established  reference  vahie  (e.g.,  ki>own 
concentration  of  the  cylinder  gas,  value 
of  a  parameter,  or  concurrent  emission 
measurements)  after  a  stated  period  of 
operation  during  which  no  unscheduled 
maintenance,  repair,  or  adjustment  to 
the  monitoring  protocol  takes  place.  To 
assure  accuracy  over  the  measurement 
range,  the  owner  or  operator  would  have 
to  propose  in  the  permit  application  a 
level  of  calibration  error,  with  no  single 
comparison  measurement  during  a  test 
for  calibration  error  to  exceed  ±S 
percent.  Appendix  C  would  specify  the 
initial  test  procedure  to  check 
calibration  error  at  the  low.  mid,  and 
high  measurement  levels.  As  discussed 
below  in  this  section,  the  proposed 
quality  assurance  plan  would  have  to 
include  procedures  for  periodic 
calibration  error  checks  both  at  low  and 
high  measurement  levels,  and,  at  less 
frequent  intervals,  at  low,  mid.  and  high 
measurement  levels.  The  permitting 
authority  would  have  discretion  to 


approve  fewer  measurement  levels 
where  appropriate. 

Measurement  span.  Measurement 
span  is  the  anticipated  range  of 
emissions  or  parameters  that  must  be 
measured  to  determine  the  compliance 
status  of  the  affected  emissions  unit 
with  the  applicable  emission  limitations 
or  staiulards.  The  owner  or  operator 
would  have  to  consider  the 
nteasurement  span  in  any  existing 
regulation  and  propose  a  span  for  the 
enhanced  monitoring  protocol  wdiicb 
meets  any  required  measurement  span. 
Where  no  existing  span  requirement 
applies,  the  ov^rner  or  operator  would 
have  to  propose  a  span  that  is  sufficient 
to  assure  that  the  enhanced  monitoring 
protocol  can  provide  accvrale  data  for 
all  potential  emission  or  parameter 
values  that  n>ay  occur. 

There  are  two  types  of  span 
specifications.  First,  some  spans  include 
all  potential  concentrations.  This  type  of 
specification  may  require  multiple  range 
pollutant  or  flow  analyzers  and 
parameter  instrumentation  in  the 
enhanced  monitoring  protocol  to  meet 
the  required  accuracy.  The  frequency  of 
measurements  also  may  be  affected. 
Second,  some  spans  include  a  limited 
range  of  emission  concentrations  or 
correlated  parameter  ranges.  This  type 
of  specification  sets  an  upper  limit  that 
normally  includes  the  permitted  levels 
plus  a  range  or  value  beyond  the 
permitted  emission  standard  or 
parameter  limitation  (e.g.,  1.25  times  the 
parameter  or  emission  hmitation). 

Response  time.  Response  time  is  the 
time  interval  between  the  start  of  a  step 
change  in  the  system  input  (e.g.,  change 
of  calibration  gas  or  change  in  source 
concentration)  and  the  time  when  the 
data  acquisition  and  handHng  system 
(DAHS)  displays  95  percent  of  the  final 
value.  This  type  of  response  time  is 
most  important  when  time-sharing  of 
enhanced  monitoring  protocols  among 
two  or  more  measurement  locations 
occurs,  or  when  the  regulations  require 
an  enhanced  monitoring  protocol  to 
measure  short  duration  permit 
limitation  exceedances,  e.g.. 
concentration  spikes. 

Response  time  also  would  be  defined 
to  include  the  time  interval  between  the 
initial  accumulation  of  information  to 
assess  the  anected  emissions  unit's 
emissions  and  the  availability  of  the 
information  for  emission  level  status 
review.  Thus,  for  a  VOC  surface  coating 
operation,  response  time  could  be  the 
review  v\rithin  24  hours  of  the  daily 
records  and  coating  analyses  to 
determine  compliance  with  a  daify  VOC 
limitation. 

The  owner  or  operator  would  have  to 
include  in  a  permit  application  a 
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proposed  response  time  specincation  for 
the  enhanced  monitoring  protocol  that 
includes  upscale  and  downscale 
response  times  for  all  instrumental 
components  of  the  protocol,  and  a 
combined  response  time  for  the  system 
output.  The  combined  response  time 
would  have  to  be  commensurate  with 
the  measurement  frequency 
requirements.  Since  response  time  is 
inherently  rapid  with  some  instruments, 
the  permitting  authority  would  have  the 
authority  to  waive  the  individual 
component  specification.  Finally,  where 
a  proposed  protocol  includes 
recordkeeping  procedures  to  assess 
compliance,  the  response  time 
specification  would  have  to  reflect  the 
time  interval  appropriate  for  analyzing 
such  records  and  providing  an  output 
that  relates  to  the  compliance  status  of 
the  monitored  emissions  unit. 

Parametric  relationship.  If  a  proposed 
enhanced  monitoring  protocol  includes 
the  use  of  parameter  monitoring,  a 
parametric  relationship  specification 
would  apply.  The  parametric 
relationship  is  the  known  relationship 
between  the  monitored  parameters  and 
the  applicable  emission  limitations  or 
standards.  Requirements  for  parametric 
relationship  specifications  would  not 
apply  where  the  emission  limitation  or 
standard  is  already  expressed  in  terms 
of  the  monitored  parameters.  For 
example,  no  parametric  relationship 
specification  would  apply  if  an  owner 
or  operator  proposed  to  use  a  fuel 
sampling  and  analysis  protocol  to 
monitor  compliance  with  a  sulfur  in 
fuel  standard. 

Appendix  A  would  establish  a  two- 
step  process  for  establishing  a 
parametric  relationship  specification.  In 
the  permit  application,  an  owner  or 
operator  would  be  required  to  propose 
a  general  specification,  describing  the 
known  relationship.  The  owner  or 
operator  would  have  to  provide  general 
empirical  or  theoretical  data  to  justify 
the  general  sp)ecification.  Finally,  the 
application  would  have  to  include  the 
correlation  test  plan  the  owner  or 
operator  would  use  to  refine  and  verify 
the  known  relationship. 

The  second  step  would  be  to  perform 
the  correlation  tests  to  further  establish 
and  verify  the  known  relationship. 
Based  on  these  tests,  the  owner  or 
operator  would  describe  the  correlation 
in  the  form  of  an  equation  or  graph  if 
the  owner  or  operator  intends  to  use  the 
parameter  monitoring  to  predict 
emissions,  emission  rates,  or  control 
efficiency  rates.  If  the  owner  or  operator 
intends  to  establish  parameter  levels 
that  demonstrate  compliance  with  an 
emission  limitation  or  standard,  then 
the  correlation  would  be  described  in 


the  form  of  a  minimum  or  maximum 
value  (or  range  of  values  between  a 
minimum  and  maximum  value)  for  one 
or  more  parameters  that,  if  achieved, 
assures  compliance  with  an  emission 
limitation  or  standard. 

Measurement  technique  procedures. 
An  enhanced  monitoring  protocol  that 
includes  recordkeeping  or  qualifies 
under  §64. 4(d)  as  multiple  fugitive 
emissions  point  monitoring  would  have 
to  include  appropriate  measurement 
technique  procedures.  For  instance,  a 
protocol  that  relies  primarily  on 
calculating  VOC  emissions  from  coating 
manufacturer  formulation  data  would 
also  have  to  include  periodic 
measurements  of  coatings  to  verify  the 
accuracy  of  the  formulation  records. 

Measurement  technique  procedures 
may  include,  but  are  not  limited  to: 
Method  9  or  22  of  appendix  A  of  part 
60  of  this  chapter  for  opacity  or 
particulate  emission  limitations; 
Method  21  of  appendix  A  of  part  60  of 
this  chapter  for  volatile  or  toxic  organic 
compound  leak  detection  and  repair 
programs;  Method  19  of  appendix  A  of 
part  60  of  this  chapter  for  sulfur  dioxide 
emissions  from  combustion  devices 
without  control  devices;  and  Method  24 
of  appendix  A  of  part  60  of  this  chapter 
for  VOC  content  of  coatings.  The  owner 
or  operator  would  have  to  consider  the 
measurement  technique  procedures  in 
any  existing  regulation  and  propose  a 
measurement  technique  procedure  that 
is  based  on  the  affected  emissions  unit's 
operation. 

b.  Equipment,  Installation  and 
Calibration  Gas  Specifications. 
Appendix  B  would  establish 
requirements  for  equipment  design  and 
location,  and  for  calibration  gas 
materials.  For  other  types  of  enhanced 
monitoring  protocols,  specifications  for 
equipment  design  and  location,  and 
calibration  reference  materials,  would 
have  to  be  handled  on  a  case-by-case 
basis  in  order  to  assure  that 
representative  measurements  are 
obtained  by  the  monitoring  protocol. 

c.  Performance  Verification  Test 
Procedures.  Verification  that  the 
monitoring  procedures  or  systems 
provide  data  that  satisfy  all  of  the 
regulatory  criteria  is  an  essential  part  of 
enhanced  monitoring.  Section  64.4(b)(2) 
would  require,  as  provided  in  appendix 
C  to  the  proposed  regulations,  that  an 
owner  or  operator  conduct  certain  test 
procedures  similar  to  those  under 
existing  programs.  The  three  basic  tests 
that  would  be  required,  as  applicable, 
are  a  calibration  error  test,  response 
time  test  and  relative  accuracy  test. 
Where  existing  Federal  provisions 
contain  requirements  that  satisfy  these 
general  test  requirements,  the  owner  or 


operator  would  not  be  required  to 
conduct  separate  verification  tests  under 
part  64.  In  addition,  appendix  C  would 
specify  the  procedures  for  correlation  of 
parameter  monitoring  to  an  applicable 
emission  limitation  or  standaid.  This 
concept  was  discussed  above  in  section 
IV.D.2. 

d.  Quality  Assurance.  Section 
64.4(b)(3)  would  require  that  an  owner 
or  operator  conduct  quality  assurance 
activities  that  are  designed  to  identify 
periods  of  unreliable  data  in  accordance 
with  the  specifications  in  appendix  D  to 
the  proposed  regulations.  If  the 
enhanced  monitoring  protocol  uses  a 
CEMS,  appendix  D  would  require  the 
owner  or  operator  to  follow  appendix  F 
of  40  CFR  part  60  as  well  as  any' 
additional  general  requirements  in 
appendix  D.  If  the  protocol  uses  a 
OOMS,  appendix  D  would  require  that 
40  CFR  part  51,  appendix  M.  Method 
203  also  be  followed  as  well  as  any 
additional  general  requirements  in 
appendix  D. 

Of  course,  the  permitting  authority 
could  allow  the  use  of  alternative 
procedures  as  described  above  and  thus 
appendix  F  or  Method  203  would  not 
have  to  be  followed  exactly.  Some 
existing  quality  assurance  provisions, 
while  fundamentally  similar,  may  have 
slight  variations  that  EPA  believes 
should  be  allowed  to  remain  without 
requiring  duplicative  efforts  (e.g.,  the 
Commonwealth  of  Pennsylvania  has 
established  different  quality  assurance 
requirements  from  appendix  F). 

Where  systems  or  procedures  other 
than  a  CEMS  or  COMS  are  used,  the 
proposed  regulations  would  require  that 
the  enhanced  monitoring  protocol 
include  procedures  that  satisfy  the 
general  elements  described  in  appendix 
D  to  part  64.  The  quality  assurance  plan 
would  have  to  include  a  program  of 
frequent  (e.g.,  daily)  and  less  hequent 
(e.g..  quarterly  and  annual)  checks  of  an 
enhanced  monitoring  protocol.  Quality 
control  programs  used  for  the 
certification  of  emissions  and  enhanced 
monitoring  protocol  output  verification 
could  include  daily,  quarterly  and 
annual  evaluations.  Such  programs 
would  not  be  limited  to  just 
instrumental  sampling  and  analysis,  but 
also  quality  assessments  of  material 
inventories  used  for  establishing 
affected  unit  emissions.  The 
rigorousness  and  fi«quency  of 
assessment  would  have  to  be 
commensurate  with  the  proposed 
protocol  and  would  be  proposed  by  the 
source  owner  or  operator  at  the  time  of 
permit  application  for  incorporation 
into  the  permit.  The  basic  elements  to 
be  included  would  be: 
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Quality  control  (QC)  checks  and  error 
assessments.  QC  checks  and  error 
assessments  (e.g.,  temj)erature  and 
pressure  recording  devices  have  failed) 
would  have  to  be  done  daily,  unless  the 
permit  applicant  can  justify  less 
frequent  assessments  to  the  permitting 
authority.  For  recordkeeping 
components  of  a  proposed  protocol,  the 
QC  checks  would  have  to  involve 
checking  the  data  forms  to  see  that  all 
required  information  is  recorded  and 
the  information  is  recorded  correctly. 
For  a  proposed  protocol  that  involves 
instrumental  measurements,  the  QC 
checks  would  have  to  describe  the 
procedure  for  checking  the  calibration 
error  of  each  instrument  at  the  zero 
(low)  and  span  (high)  levels. 
Alternatives  could  be  used  subject  to  the 
approval  of  the  permitting  authority. 

The  proposed  quality  assurance  plan 
would  al»o  have  to  specify  the  criteria 
for  excessive  error,  i.e.,  when  the 
enhanced  monitoring  protocol's  data  are 
invalid  (e.g.,  outside  {>erformance 
specifications  including  recording  of 
insufficient  information).  The  plan 
proposed  by  the  owner  or  of)erator 
would  have  to  ensure  that  the  beginning 
and  ending  times  of  the  invalid  data 
period  are  identified. 

Data  accuracy  assessment.  The  QA 
plan  would  have  to  include  procedures 
(e.g..  calibration  error,  relative  accuracy 
testing,  inventory  assessment,  or 
fugitive  emission  assessment  plan 
review)  for  a  quarterly  and  annual 
assessment  of  the  proposed  protocol's 
data  accuracy  and  would  have  to  specify 
the  criteria  for  excessive  error  (e.g.,  does 
not  meet  the  relative  accuracy 
requirement  or  fails  to  statistically  prove 
that  leaks  were  less  than  1  percent  of  all 
potential  leaks). 

Minimum  data  availability.  The 
proposed  regulations  require  owners  or 
operators  to  operate  and  maintain  an 
enhanced  monitoring  protocol  to  ensure 
quality  data  during  all  times  when  an 
emissions  unit  is  operating,  except 
during  defined  periods  of  calibration, 
routine  maintenance,  and  QA  activities. 
The  Q.\  plan  submitted  by  the  owner  or 
operator  as  a  part  of  an  enhanced 
monitoring  protocol  would  have  to 
include  an  identification  of  and 
justification  for  the  periods  of  monitor 
downtime  associated  with  QA  activities 
and  accounting  for  and  responding  to 
mechanical  breakdowns.  This  topic  is 
discussed  in  the  section  following  this 
discussion  of  quality  assurance  plan 
requirements. 

Reporting  and  recordkeeping.  The 
requirements  for  reporting  and 
recordkeeping  for  enhanced  monitoring 
protocols  would  be  provided  in  §§  64.5 
and  64.6.  The  QA  plan  proposed  by  the 


owner  or  operator  would  have  to  detail 
how  the  information  necessary  for 
conformance  with  those  sections  will  be 
obtained  and  maintained. 

e.  Data  Availability.  Section  64.4(b)(4) 
would  require  that  an  enhanced 
monitoring  protocol  satisfy  a  data 
availability  requirement.  For  some 
enhanced  monitoring  protocols,  an 
applicable  NSFS  or  NESHAP  may 
already  include  a  data  availability 
requirement  (e.g..  40  CFR  part  60, 
subpart  Ea  includes  a  data  availability 
requirement  for  SO2,  NOx,  CO,  and 
terhperature  monitoring  systems  at 
municipal  waste  combustors).  The 
proposed  regulations  would  allow  an 
owner  or  operator  to  use  such  existing 
requirements  where  applicable.  The 
proposed  regulations  would  not  rely  on 
existing  data  availability  requirements 
in  SIP's  because  of  a  concern  that  such 
data  availability  requirements  may  not 
have  been  designed  to  support 
monitoring  used  for  determining 
continuous  compliance. 

Where  an  existing  Federal  data 
availability  requirement  does  not  apply, 
the  owner  or  operator  must  generally 
provide  quality-assured  data  for  all 
periods  of  emissions  unit  operation 
(consistent  with  the  required 
measurement  frequency  of  data 
collection  for  the  enhanced  monitoring 
protocol).  The  only  acceptable 
downtime  would  be  the  period  of  time 
that  the  owner  or  operator  justifies  to 
the  permitting  authority  (and  that  the 
I>ermitting  authority  approves)  as 
necessary  to  conduct  required  quality 
assurance  activities,  including  routine 
maintenance.  Pursuant  to  §  64.8,  the 
permitting  authority  would  include  a 
data  availability  requirement  in  the 
permit  (often  expressed  as  a  percentage 
of  operating  time)  that  refiects  the 
proposed  requirements  of  §  64.4(b)(4). 

Tne  EPA  has  received  input  from 
several  industry  representatives  that 
have  argued  for  an  exception  to  a  data 
availability  requirement  if  a  sudden  and 
unforeseeable  event  causes  elements  of 
a  protocol  to  be  out  of  service  for  an 
extended  period.  In  response  to  those 
concerns,  §  64.4(g)(2)  would  provide 
that  where  an  enhanced  monitoring 
protocol  fails  to  perform  due  to  a 
sudden  and  unforeseeable  monitor 
malfunction  beyond  the  control  of  the 
owner  or  operator  (e.g.,  a  lightning 
strike),  the  owner  or  operator  could  use 
the  existence  of  that  malfunction  as  an 
affirmative  defense  against  a  violation  of 
the  data  availability  requirement 
(imposed  pursuant  to  §  64.4(b)(4))  that 
occurs  as  a  result  of  the  malfunction. 
(There  would  be,  however,  a  duty  to 
submit  other  interim  monitoring  data  if 
the  enhanced  monitoring  protocol  is 


down  for  an  extended  period;  see 
Section  IV.D.6.) 

Monitor  failures  that  are  due  in  whole 
or  in  part  to  poor  maintenance,  careless 
operation  or  other  preventable 
conditions  would  not  be  considered  to 
be  "malfunction"  events  "beyond  the 
control  of  the  owner  or  of)erator."  In 
addition,  if  an  enhanced  monitoring 
protocol  for  a  particular  emissions  unit 
includes  a  backup  monitoring  system, 
including  statistical  missing  data 
procedures,  the  malfunction  of  the 
primary  monitoring  system  would  not 
relieve  the  owner  or  operator  from 
employing  the  backup  system  or 
procedures.  In  addition,  the  defense 
does  not  preclude  the  Administrator  or 
the  permitting  authority  from  requiring 
additional  testing  and  monitoring  or 
from  taking  enforcement  action  based 
on  that  or  any  other  credible 
information. 

Finally.  §  64.4(g)(3)  would  clarify  that 
the  owner  or  operator  has  the  burden  of 
proof  at  all  times  that  a  monitor  failure 
was  in  fact  a  sudden  and  unforeseeable 
malfunction.  (For  further  discussion  of 
notice  and  other  requirements  related  to 
monitor  failures  generally,  see  section 
IV.D.6.  below.) 

5.  Proposed  Enhanced  Monitoring 
Protocol  Evaluation  and  Demonstration 

Sections  64.4(e)  and  (f)  would  detail 
the  procedures  an  owner  or  operator 
must  follow  in  order  to  obtain  approval 
of  an  enhanced  monitoring  protocol, 
and  the  consequences  of  failing  to 
achieve  compliance  with  enhanced 
monitoring  requirements.  As  a  starting 
point,  the  owner  or  operator  would  have 
the  option  to  first  evaluate  the  best 
"established  monitoring"  (as  defined  in 
§  64.2)  for  the  particular  emissions  unit. 
As  discussed  in  section  I.B.I. ,  the 
determination  of  what  is  the  "best" 
monitoring  would  focus  on  what  is  the 
best  means  for  the  particular  emissions 
unit  to  determine  continuous 
compliance,  not  what  is  the  "best" 
technologically  available  monitoring 
system. 

Established  monitoring  would  include 
any  monitoring  methodology  that  has 
already  been  evaluated  by  EPA  and 
determined  to  be  a  feasible  means  of 
assessing  compliance  with  an  emission 
limitation  or  standard  for  a  specific  type 
of  emissions  unit  at  a  source.  The  types 
of  monitoring  that  would  be  included 
are: 

(1)  Monitoring  identified  in  an 
applicable  subpart  of  40  CFR  part  60  or 
part  61  (NSPS  and  NESHAP  standards): 

(2)  Appendix  P  of  part  51  (SIP  CEMS 
reouirements); 

(3)  Monitoring  requirements  in 
implementation  plans  approved  or 
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promulgated  by  the  Administrator 
pursuant  to  Title  I  of  the  Act  that  reflect 
a  Control  Technique  Guideline 
published  by  the  Administrator  under 
section  108  of  the  Act; 

(4)  Monitoring  requirements 
established  in  any  preconstruction 
permit  issued  pursuant  to  regulations 
approved  or  promulgated  through 
rulemaking  under  title  I,  including  parts 
C  or  D.  of  the  Act;  and 

(5)  Monitoring  requirements 
established  in  40  CFR  part  75. 

This  type  of  establisned  monitoring 
would  be  of  most  assistance  to  SIP 
sources  that  can  look  to  NSPS  or  new 
source  review  permit  requirements  to 
assess  the  types  of  monitoring  that  are 
required  of  new  facilities  within  a 
similar  source  category.  The  reader 
should  also  note  that  die  reference  to 
new  source  permits  has  been  included 
with  the  knowledge  that  the 
"established  monitoring"  in  these 
permits  will  vary.  The  EPA  recognizes 
that  many  older  permits  may  in  fact 
have  monitoring  that  would  no  longer 
be  considered  adequate  and  would  not 
Hkely  satisfy  enhanced  monitoring 
requirements.  The  EIM  Reference 
Document  will  provide  a  list  of 
generally  applied  monitoring  in  new 
source  review  permits  that  could 
potentially  be  used  to  satisfy  part  64  as 
well  as  general  guidance  on  how  the 
owner  or  operator  can  access 
information  on  monitoring  requirements 
in  new  source  review  permits  that  could 
be  used  for  enhanced  monitoring 
purposes. 

Tne  "established  monitoring" 
methodology  could  be  one  that  has  been 
established  for  the  purpose  of  either 
determining  compliance  or  merely 
indicating  compliance.  Thus,  a 
mcmitoring  methodology  could  qualify 
as  established  monitoring  and  not 
necessarily  satisfy  enhanced  monitoring 
requirements.  Therefore,  an  owner  or 
operator  that  proposes  a  monitoring 
methodology  in  its  enhanced 
monitoring  protocol  that  qualifies  as 
established  monitoring  still  would  be 
required  to  justify  that  the  methodology 
would  be  able  to  satisfy  the 
requirements  for  enhanced  monitoring 
in  part  64.  The  owner  or  operator  would 
not  be  required  to  compare  its  proposed 
monitoring  against  other  potential 
mohitoring  methods,  even  if  other 
established  monitoring  methods  may 
apply. 

Established  monitoring  that  is  already 
used  to  determine  continuous 
compliance  would  likely  satisfy 
enhanced  monitoring  requirements 
without  any  additional  enhancements. 
However,  (kher  forms  of  established 
monitoring  could  often  require 


enhancements  in  order  for  the 
monitoring  to  satisfy  enhanced 
monitoring  requirements.  Examples  of 
the  types  of  enhancements  that  could  be 
required  include:  (1)  Imposing  quality 
assurance  procedures,  (2)  requiring 
more  frequent  measurements,  or  (3) 
establishing  a  data  availability 
requirement. 

Unless  the  owner  or  operator 
proposes  to  use  established  monitoring, 
§  64.4(e)(2)  would  require  an  owner  or 
operator  to  identify  all  technologically 
feasible  monitoring  methodologies  for  a 
particular  emissions  unit.  The  owner  or 
operator  would  then  be  able  to  select 
and  propose  the  identified  methodology 
that  best  satisfies  at  the  particular 
emissions  unit  all  of  the  technical 
criteria  for  an  enhanced  monitoring 
protocol.  Again,  in  determining  what  is 
the  "best"  monitoring  for  the  particular 
emissions  unit,  the  owner  or  operator 
would  take  into  account  circimistances 
at  the  particular  emissions  unit  and  not 
necessarily  be  required  to  propose  the 
"best"  technologically  feasible 
monitoring  system. 

Section  64.4(e)(3)  would  state  that  an 
ovtmer  or  operator  has  the  burden  of 
proof  to  justify  that  a  proposed 
enhanced  monitoring  protocol  can 
satisfy  all  of  the  enhfmced  monitoring 
requirements  in  part  64.  To  assist  the 
owner  or  operator  in  meeting  this 
burden,  §  64.4(e)(3)  would  state  that,  in 
accordance  with  §64.7.  a  permit 
application  include  all  necessary 
information  concerning  the  proposed 
enhanced  monitoring  protocol. 

Section  64.7(b)  would  provide  a 
general  requirement  that  a  permit 
application  include  all  descriptions, 
explanations,  justifications,  and 
supporting  information  necessary  to 
show  that  a  proposed  protocol  can 
satisfy  part  64  requirements.  Section 
64.7(b)  then  provides  a  list  of  particular 
types  of  information  to  be  included. 

The  application  would  have  to 
include  a  complete  description  of  the 
proposed  protocol.  The  description 
would  have  to  include  a  description  of 
the  components  and  procedures  that 
comprise  the  protocol  This  type  of 
information  should  include 
manufacturer  literature  and  model 
number  of  any  instrumental 
components.  The  description  should 
also  include  scaled  drawings  of  the 
emissions  unit  that  indicate  the  location 
of  any  fixed  monitor  components,  or 
sampling  locations  for  non-fixed 
components.  This  type  of  description 
would  also  have  to  include  calculation, 
data  reduction  and  conversion,  and 
similar  types  of  procedures.  The 
description  would  also  have  to  include, 
as  applicable,  all  performance. 


equipment,  and  installation 
specifications;  a  proposed  quality 
assurance  plan;  and  a  proposed  data 
availability  requirement. 

The  permit  application  would  also 
have  to  describe  the  physical  and 
operational  characteristics  of  the 
emissions  unit  and  any  potential 
interferences  or  other  adverse  impacts 
on  the  proposed  protocol  that  such 
characteristics  may  have.  This 
information  will  be  essential  for  the 
permitting  authority  in  determining 
whether  the  proposed  protocol  can 
satisfy  the  part  64  requirements  given 
the  expected  range  of  facility  operations. 

Second,  the  permit  application  would 
have  to  include  justifications  for  the 
specifications,  quality  assurance 
procedures  and  data  availability 
requirement  proposed  by  the  owner  or 
operator.  This  type  of  information  could 
include,  for  instance,  a  justification  for 
reduced  measurement  frequency  based 
on  the  potential  variability  of  emissions 
and  the  demonstrated  margin  of 
compliance  at  the  emissions  unit.  (See 
section  IV.D.4.a.  above.) 

The  third  type  of  information  that 
would  be  included  relates  to  the 
evaluation  process.  If  required,  the 
owner  or  operator  would  list  the 
monitoring  methodologies  identified  as 
technologically  feasible  and  then 
provide  documentation  of  any 
evaluations  conducted.  In  all  instances, 
however,  the  owner  or  operator  would 
have  to  explain  how  the  proposed 
monitoring  could  provide  sufficiently 
representative,  accurate,  precise, 
reliable,  frequent  and  timely  data  to 
detect  deviations  and  determine 
whether  compliance  is  continuous  or 
intermittent. 

The  fourth  item  that  §  64.7(b)  would 
require  to  be  included  in  a  permit 
application  is  a  test  plan  and  schedule 
for  conducting  performance  verification 
testing  in  accordance  with  appendix  C 
that  includes  the  elements  described  in 
§  64.4(f). 

Section  64.4(f)  would  require  that  the 
plan  describe  the  conditions  under 
which  tests  will  be  performed,  the 
reference  test  procedures  to  be 
employed,  and  any  other  pertinent  or 
imique  information  that  describes  the 
testing  approach.  If  the  proposed 
enhanced  monitoring  protocol  includes 
the  use  of  parameter  monitoring,  then 
the  test  plan  would  have  to  include  the 
correlation  test  procedures  to  be 
employed.  This  would  include  a 
description  of  the  operating  conditions 
to  be  varied  during  the  correlation  test 
to  demonstrate  the  validity  of  the 
correlation  over  the  potential  range  ot 
facility  operations.  The  test  plan  would 
also  have  to  describe  any  parameters  no* 
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monitored  as  part  of  the  protocol  that 
could  affect  the  correlation  and 
demonstrate  that  excluding  such 
parameters  will  not  adversely  affect  the 
validity  of  the  correlation. 

Section  64.4(f)(2)  would  establish  as  a 
general  requirement  that  all  testing  be 
completed  and  test  results  submitted 
"as  expeditiously  as  practicable"  after 
approval  of  the  selection  of  the 
proposed  enhanced  monitoring 
protocol,  and  would  require  that  an 
enforceable  test  schedule  be  included  in 
the  permit  that  reflects  this  general 
duty.  No  outside  date  for  completion  of 
the  tests  would  be  specified  in  the 
regulation  because  of  the  wide  variety  of 
systems  and  procedures  to  be  tested  and 
the  desire  not  to  establish  that  outside 
date  as  the  presumptive  norm  for  all 
types  of  enhanced  monitoring  protocols. 
For  instance,  if  an  enhanced  monitoring 
protocol  involved  the  proposal  to  install 
and  operate  a  continuous  opacity 
monitoring  system,  "as  expeditiously  as 
practicable"  would  have  to  provide"  a 
significant  period  to  allow  time  for 
delivery  and  installation  prior  to 
conditioning  and  operational  test 
periods,  and  performance  tests.  On  the 
other  hand,  if  the  enhanced  monitoring 
protocol  involved  the  use  of  a 
previously  installed  continuous  opacity 
monitoring  system,  "as  expeditiously  as 
practicable"  would  require  less  time 
because  there  would  be  no  allowance 
for  delivery  and  installation. 

Once  an  owner  or  operator  has 
completed  the  performance  verification 
tests,  §  64.4(0(3)  would  require  that  the 
enhanced  monitoring  protocol  be 
operated  and  maintained  in  accordance 
with  all  requirements,  including  quality 
assurance  procedures.  The  owner  or 
operator  would  also  have  to  record  and 
report  data  as  required  under  part  64. 

Section  64.4(f)(4)  would  then  detail 
under  what  circumstances  the  owner  or 
operator  would  be  considered  to  have 
failed  to  achieve  compliance  with 
enhanced  monitoring  requirements.  The 
proposed  regulations  would  list  three 
instances  in  which  such  failure  could 
occur 

(1)  If  the  owner  or  operator  fails  to 
submit  complete  test  results; 

(2)  If  the  test  results  submitted 
demonstrate  that  the  enhanced 
monitoring  protocol  fails  to  satisfy  the 
applicable  performance  specifications 
and  other  requirements  for  the 
enhanced  monitoring  protocol  specified 
in  the  permit;  or 

(3)  If,  after  approval  of  test  results,  the 
permitting  authority  or  EPA  obtains 
information  that  a  previously  approved 
enhanced  monitoring  protocol  no  longer 
is  achieving  the  performance 


requirements  of  the  proposed 
regulations. 

The  prop>osed  regulations  do  not 
specify  what  actions  will  be  taken  upon 
a  failure  to  achieve  compliance  with 
part  64.  Under  these  circumstances,  the 
owner  or  operator  would  be  subject  to 
enforcement,  including  administrative 
or  judicial  actions  depending  upon  the 
circumstances.  Section  64.4(f)(5)  of  the 
proposed  regulations  would  specifically 
state  that  one  non-exclusive  option 
available  to  EPA  or  the  permitting 
authority  upon  a  failure  to  achieve 
compliance  would  be  to  reopen  the 
source's  permit  to  assure  compliance 
with  part  64.  This  explicit  provision 
would  clarify  the  general  authority 
under  40  CFR  70.7(f)(l)(iv)  of  the 
operating  permit  regulations,  and  is  not 
intended  in  any  manner  to  alter  the 
requirements  of  part  70. 

6.  Monitor  Failures 

Sections  64.4(g)  and  64.5(e)  of  the 
proposed  regulations  would  establish 
requirements  for  responding  to  monitor 
failures.  Section  64.4(g)  would  detail  the 
types  of  monitor  failures  that  could 
occur  and  the  owner  or  operator's 
general  obligations  as  a  result  of  the 
failure.  Section  64.5(e)  would  detail  the 
notice  and  reporting  requirements. 

For  any  failure  that  has  the  potential 
to  interrupt  the  normal  operation  of  an 
enhanced  monitoring  protocol  for  more 
than  48  hours,  the  owner  or  operator 
would  have  to  notify  the  permitting 
authority.  The  notice  would  have  to  be 
in  accordance  with  notification 
requirements  established  by  the 
permitting  authority,  or,  if  there  are 
none,  within  24  hours. 

The  next  required  step  to  address  a 
monitor  failure  would  be  to  correct  the 
problem  and  return  the  monitoring 
protocol  to  normal  operation.  Section 
64.5(e)(2)  would  require  the  owner  or 
operator  to  certify  that  the  corrective 
action  has  taken  place  and  that  the 
enhanced  monitoring  protocol  has 
resumed  operation  and  production  of 
valid  quality-assured  data  within  two 
weeks  of  the  failure. 

There  may  be  certain  monitor  failures 
that  cannot  feasibly  be  addressed  within 
a  two-week  timeframe.  In  these 
instances,  instead  of  the  two-week 
certification,  §  64.5(e)(3)  would  require 
the  owner  or  operator  to  submit  for 
approval  by  the  permitting  authority  a 
proposed  corrective  action  plan  that 
addressed  two  separate  issues: 
correcting  the  problem  and  collecting 
data  in  the  interim.  The  proposed  plan 
would  have  to  be  submitted  within  two 
weeks  of  the  failure. 

To  address  how  the  owner  or  operator 
intends  to  correct  the  failure,  the 


proposed  plan  would  have  to  include  a 
schedule  with  milestones  to  correct  the 
failure  as  expeditiously  as  possible,  but 
in  no  event  later  than  six  months  after 
the  occurrence  of  the  failure.  For 
interim  monitoring,  the  owner  or 
operator  would  have  to  provide 
substitute  monitoring  to  determine 
compliance;  the  permitting  authority 
could  accept  substitute  monitoring  that 
does  not  satisfy  all  of  the  enhanced 
monitoring  p)erformance  and  operating 
criteria  in  §  64.4(b)  of  the  proposed 
regulations. 

As  noted  earlier  in  section  IV.D.4., 
where  an  owner  or  operator  can  prove 
that  a  monitor  failure  occurs  as  a  result 
of  a  sudden  and  unforeseeable 
malfunction,  the  owner  or  operator 
would  be  able  to  use  that  occurrence  as 
a  defense  against  an  alleged  violation  of 
the  data  availability  requirement.  Where 
the  defense  does  not  apply,  the  owner 
or  operator  would  be  subject  to 
enforcement  for  alleged  violations  that 
result  from  the  monitor  failure.  The 
proposed  notice  and  other  reporting 
requirements  for  monitor  failure  (i.e., 
either  a  certification  that  corrective 
action  is  completed  or  a  proposed 
corrective  action  plan)  are  not  intended 
to  excuse  the  failure  or  in  any  way  limit 
the  permitting  authority,  the 
Administrator  or  a  citizen  (to  the  extent 
permitted  under  section  304  of  the  Act) 
from  seeking  enforcement  against  the 
owner  or  operator  for  any  alleged 
violation  of  the  proposed  regulations. 

E.  Section  64.5 — Reporting 
Requirements 

1.  General  Requirements 

Section  64.5  of  the  proposal  contains 
the  basic  reporting  requirements  that 
each  major  source  would  have  to  meet 
to  satisfy  section  114(a)(3)  of  the  Act. 
First,  §  64.5(a)  of  the  proposed 
regulations  would  require  that  a 
responsible  official  for  a  source  subject 
to  these  regulations  use  the  enhanced 
monitoring  data  (and  any  other  data 
collected  for  the  purpose  of  determining 
compliance  during  the  period)  as  thp 
basis  for  an  annual  compliance 
certification  submitted  under  40  CFR 
part  70  for  those  emissions  units  and 
emission  limitations  or  standards  that 
are  subject  to  these  proposed 
regulations. 

Section  64.5(a)  would  create  an 
interim  exemption  from  this 
requirement  where  an  underlying  SIP 
requirement  establishes  a  different 
method  as  the  exclusive  method  for 
certifying  compliance.  As  discussed 
below  in  section  IV.K.,  EPA  plans  to 
issue  a  SIP  call  to  cure  this  problem,  but 
is  concerned  that  there  may  be  some 
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time  period  when  permits  are  being 
issued  prior  to  the  correction  of  the 
underlying  SIP.  Section  64.5(a)  would 
allow  the  source  to  use  the  SIP  method 
until  the  underlying  provision  is 
changed.  The  permitting  authority  and 
the  owner  or  operator  could  also  at  the 
time  of  permit  issuance  specify  in  the 
permit  that  when  the  SIP  provision  is 
corrected,  the  approved  enhanced 
monitoring  protocol  could  be  used  for 
certifying  compliance.  Unless  that  type 
of  provision  is  included  in  the  permit, 
the  permit  would  have  to  be  reopened 
to  allow  for  the  enhanced  monitoring 
protocol  to  be  used  as  a  basis  for  a 
compliance  certification.  This  topic  is 
discussed  in  further  detail  in  section 
IV.K. 

Second,  a  responsible  official  would 
have  to  submit  quarterly  enhanced 
monitoring  reports.  Section  64.5(b)  of 
the  proposal  would  require  a  report  for 
each  enhanced  monitoring  protocol 
used  at  a  source. 

2.  Content  of  the  Report.  Section 
64.5(b)  of  the  proposed  regulations 
would  outline  the  general  information 
that  must  be  included  in  an  enhanced 
monitoring  report.  The  proposed 
reporting  requirements  are  based 
primarily  upon  the  summary  monitoring 
reports  required  for  NSPS  sources 
pursuant  to  40  CFR  60.7. 

First,  §64.5(b){l)-(7)  would  require 
that  a  report  contain  basic  information 
concerning  the  source,  the  emissions 
unit  and  the  enhanced  monitoring 
protocol.  Second,  the  report  would  have 
to  identify  the  pollutant  and  applicable 
emission  limitations  or  standards  for 
which  information  is  being  provided. 
Finally,  the  basic  information  would 
have  to  include  the  calendar  period 
covered  by  the  report  and  the  operating 
time  for  the  emissions  unit  during  the 
period.  Operating  time  information  is 
necessary  to  ensure  compliance  with 
applicable  monitoring  data  availability 
requirements  and  to  provide  a 
normalized  basis  for  assessing  the  total 
duration  of  deviations. 

Following  the  basic  data 
requirements,  §  64.5(b)  would  specify 
that  the  report  summarize  the 
monitoring  results  for  the  quarter.  The 
report  would  identify  the  number  and 
duration  of  deviations  detected  by 
enhanced  monitoring.  The  proposed 
regulations  would  require  that 
deviations  be  classified  by  reason  for  the 
deviation,  including  known  causes  for 
which  a  federally-approved  or  federally- 
promulgated  exemption  from  an 
emission  limitation  or  standard  applies, 
unknown  causes,  and  known  causes  for 
which  no  fiederally-approved  or 
fiederally-promulgated  exemption  from 
an  emission  limitation  or  standard 


applies.  This  approach  is  consistent 
with  the  summary  report  format  under 
the  NSPS  general  provisions. 

Under  the  proposal,  deviations  are  not 
necessarily  violations  and  would  be 
reported  whether  they  are  in  fact 
violations  of  the  standards.  For 
example,  even  if  deviations  are  exempt 
under  existing  regulations,  these 
deviations  would  be  reported,  with  an 
indication  that  the  owner  or  operator 
believes  the  deviations  to  be  from 
known  causes  but  exempt  under 
applicable  requirements.  The  EPA 
considers  this  requirement  necessary,  in 
part  to  ensure  that  the  reports  do  not 
omit  any  potential  violation  based  on  an 
interpretation  made  by  the  owner  or 
operator,  and  in  part  to  help  the 
reviewing  agency  ensure  that  proper 
action  was  taken  to  minimize  excess 
emissions  or  other  deviations.  The 
proposed  requirement  to  report  exempt 
deviations  is  also  consistent  with  EPA's 
longstanding  policy  on  the  reporting  of 
exceedances  under  the  NSPS  program 
pursuant  to  40  CFR  60.7. 

The  proposed  regulations  would  not 
require  that  information  concerning  the 
magnitude  of  each  deviation  be 
reported,  nor  would  supporting 
dociunentation  be  required  in  all 
submissions.  However,  where  the  owner 
or  op>erator  identifies  any  deviation  as 
resulting  from  a  known  cause  for  which 
no  federally-approved  or  federally- 
promulgated  exemption  from  an 
emission  limitation  or  standard  applies, 
or  where  deviations  occur  for  a  certain 
percentage  of  the  emissions  unit's 
operating  time,  then  §§64.5(b)(ll)  and 
64.5(b)(12),  respectively,  would  require 
that  the  report  include  full 
documentation  pertaining  to  all  periods 
of  violations  and  deviations,  including 
magnitude  information. 

Tne  proposed  rule  would  allow  the 
permitting  authority  to  establish  the 
appropriate  percentage  threshold  for  not 
including  full  documentation  on  a  case- 
by-case  basis,  but  not  to  exceed  five 
percent.  This  requirement  is  similar  to 
the  NSPS  approach  (see  40  CFR 
60.7(d)(1)),  but  provides  greater 
flexibility  in  establishing  the  exact 
operating  time  percentage.  The  EPA 
believes  that  this  flexibility  is 
appropriate  given  the  large  variety  of 
sources  that  will  be  covered  by  these 
proposed  rules. 

Tne  report  would  also  have  to  include 
information  on  the  performance  of  the 
enhanced  monitoring  protocol.  First,  the 
report  would  specify  the  data 
availability  achieved  during  the 
reporting  period.  Second,  the  report 
would  have  to  identify  any  periods  in 
which  the  protocol  was  not  operating  in 
accordance  with  its  design  while  the 


emissions  unit  was  in  operation,  or  in 
which  the  protocol  was  operating  but 
producing  data  that  did  not  meet  data 
quality  requirements.  Again,  this 
approach  would  be  consistent  with 
NSPS  reporting  requirements  for 
monitor  performance. 

Similar  to  the  deviation  reporting 
provisions,  S64.5(b)(13)  would  require 
that  documentation  pertaining  to  all 
periods  of  monitor  downtime  be 
submitted  only  if  a  monitoring  protocol 
failed  to  achieve  an  established 
{>ercentage  of  data  availability.  Again, 
the  permitting  authority  would  establish 
the  percentage  on  a  case-by-case  basis, 
but  the  percentage  could  not  be  less 
than  the  data  availability  requirement 
established  in  the  permit  for  the 
enhanced  monitoring  protocol. 

Following  the  basic  data  requirements 
and  the  deviation  and  monitor 
downtime  summaries,  §64.5(b)(10) 
would  require  that  the  report  indicate 
the  compliance  status  of  the  emissions 
unit  with  those  emission  limitations  or 
standards  monitored  pursuant  to  part 
64.  The  report  would  indicate  the 
compliance  status  as  of  the  end  of  the 
reporting  period  and  whether 
compliance  was  continuous  or 
intermittent  during  the  reporting  period. 
This  information  would  act  as  a 
summary  of  compliance  based  on  the 
reported  monitoring  data  and  monitor 
operation  information. 

Section  64.5(b)(14)  would  require  that 
the  report  also  include  a  narrative 
description  and  the  results,  if 
applicable,  of  any  other  required 
activity  related  to  compliance  with  an 
applicable  emission  limitation  or 
standard  for  which  information  is  being 
provided  or  to  an  enhanced  monitoring 
protocol  requirement  (other  than  quality 
assurance  activities).  This  provision  is 
necessary  so  that  all  information 
relevant  to  compliance  with  an 
applicable  limitation  or  standard,  or 
with  the  enhanced  monitoring 
requirements  of  the  proposed 
regulation,  is  obtained  in  the  report. 

One  example  of  the  information  that 
could  be  required  pursuant  to  this 
section  is  data  related  to  the 
performance  of  an  enhanced  monitoring 
protocol  for  fugitive  emissions.  For 
instance,  for  some  leak  detection  and 
repair  programs,  the  existence  of  a  leak 
may  not  constitute  a  deviation  that  must 
be  reported  under  §  64.5(b)(8).  However, 
the  permitting  authority  may  need  to 
obtain  a  summary  of  the  number  of 
leaking  points  found  and  the  number 
repaired  in  order  to  determine  whether 
a  deviation  has  occurred.  (This 
approach  would  be  consistent  with 
existing  NSPS  leak  detection  and  repair 
reporting;  see,  for  ex/'mple,  40  CFR 
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60.497.)  The  prepesed  language  of 
§  64i9(bUl-4^)  >•  intended  to  b» broad 
enoug)^  to  alloMi-  such  information  to-be* 
include<t  in  the  report  where  these 
special  circumstances' exist. 

The  prapatod  raguiations  would  also 
establish  certain  other  procedural' 
requirementk  for  enhanced  monitoring 
reports.  Under  §  64.Stc),  the  report 
would  have  to  be  signed  by  a 
responsible  offidai  as  defined  under  40 
CFR  parr  70  who  would  certify  as  to  the 
truth,  accuracy  and  eompieteness  of  the 
repoit  reciting  verbatim  specific 
oartification  language  in  the  proposed 
regulation.  This  requirement  would 
mirror  the  certification  of  reports 
required  under  the  Acid  Rain  Program- 
(40  CFR  part  72)  and  the  National 
Pollutant  Discharge  Elimination  System 
(NPGES)  under  the  Clean  Water  Act- (See 
40  CFR  part  122).  In  addition,  §  e4'.5(d) 
of  the  proposal  would  require  that' the 
report  be  p>ostmarked  no  later  than 
thirty  d83rs  following  the  last  daji^of  the 
reperdng  period. 

As  noted  above,  the  reporting- 
elements>in  proposed  §  64.3  are 
modelled  in  major  part  after  40  CFR 
60.7,  which  sets  forth  reporting 
requirements  lor  continuous  monitoring 
^ratems  and  monitoring  devices  for 
NSPS  sources.  Similar  to  the  approach 
under  §  60.7,  EPA  has  developed  a 
standard  summary  report  format  for  this 
program.  Although  the  proposed  rules 
would  not  require  use  of  this  example 
format,  it»  use  by  f)eTmitting  authorities 
and  owners  or  operators  of  affected 
emissions  units  would  be  strongly 
encouraged  because  the  stumnaiy 
format  would  reduce  the  burden  for 
owners  or  operators  of  affected 
emissions  units  that  must  report  and  for 
agencies  reviewing  the  reports. 

To  bdlitate  use  of  this  rormat,  EFA 
has  included  the  format  in  the  draft 
Enhanced  Monitoring  Reference 
Document  (see  Section  ni.A.)  and,  afto* 
receiving  public  comment  on  that 
document,  intends  to  place  the  format 
on  an  electronic  bulletin  board  system 
accessible  to  both  owners  or  operators  of 
affected  mnissions  imits  and  permitting 
authorities. 

Although  these  proposed  regulations 
would  not  require  the  use  of  electronic 
reporting  media,  the  format  can  be  used 
in  conjunction  with  electronic  reporting 
and  States  are  encouraged  to  do  so 
^whmiaver  possible.  Electronic  reporting 
will  provide  greater  flexibility  and 
responsivenese  to  the  need*  of  different 
agencies  and  will  amplify  the  burden  of 
data  handling  for  all  concerned.  The 
EPA  solicits  comment  on  whether  the 
Agency  should  add  to  the  proposed 
regulation  a  presumptien  of  electronic 
submission  of  reports  except  where 


otherwise  directed  by  the  permitting 
authority. 

The  EPA  also  solicits  comments  oa 
the  general  approach  to  reporting  in  the 
proposed  regulations.  Specifically,  EPA 
requests  conunants  on  how  the 
reporting  provisions  should  address 
potential  overlap  with  other  reporting 
requirements  and  whether  the  proposed 
requirements,  in  conjunction  with  the 
proposed  recordkeeping  requirements, 
provide  adequate  informatinn  to 
facilitate  enCucement  of  violations,  of 
the  Act  by  EPA,  States,  and  citizens. 

3.  Confidential  Iiifonnation 

Section  64.5(1)  of  the  proposed 
regulations  would  provide  explicitly 
that  an  owner  or  operator  may  assert » 
confidentiality  claim  foi  information 
reported  undu;  §  64^5  tathe  extmt  such 
imormation  is  entidad  to  protection, 
under  section  114(c)  of  the  Act.  A 
number  of  representatives  from 
industries  that  would  be  affected  by  the 
proposed  regulationa  hafre  stated  that 
they  consider  certain  information, 
especially  smiasiona  unit  operating 
time,  to  beconfidantial  information. 
Section  114(c)  of  the  Act  provides 
explicit  pfotection  of  information  (other 
than  emissions-related  informatian) 
upon  a  satisfiactary  showing  that 
reported  informatian  constitutes  a  trade 
secret.  The  provisions  of  40  CFR  part  2 
provide  farther  detail  (m  the  proeadures 
an  owner  oroperator  must  follow  to 
make  a  confidentiality  claim  and  the 
procedures  EPA  will  use  to  act  on  that 
clffiHL  This  proposed  section  would 
simply  reiterate  that  this  statutory 
protection  may  extend  to  information 
submitted  in  enhanced  monitoring 
reports. 

4.  Use  of  Reported  Information 

The  EPA  believes  that  $  114(a)(3) 
requires  the  Agency  to  establish  an 
enhanced  monitoring  and  compliance 
certiflcatioa  program  that  will  be  used 
to  determine  compliance  and  facilitate 
enforcement.  Thus  it  is  the  intent  of 
these  proposed  regulations  that  where 
EPA  ora  permitting  authority 
determines  that  reported  deviations 
constitute  noncompliance,  the  owner  or 
operator  of  an  emissions  unit  may  be 
subject  to  enforcement  under  sections 
113  or  304  of  the  Act  and  any  similar 
State  enforcement  authority.  In 
accordance  with  the  provisions- of 
section  119of  the  Act.  an  owner  or 
operator  of  an  emissions  unit  may  also 
be  subject  to  enforcement  and  penalties 
for  other  reasons,  such  as  biling  to 
report  or  keep  records,  fiailing  to  satisfy 
required  monitor  performance  and 
operating  requirements,  ondtting^ 


required  data,  or  reporting  inaccurate  or 
false  data. 

F.  Sectiom  S4.9 — Recordkeeping: 
Requirements 

Recordkeeping  provisions  would' be 
included  in  §64.6  of  the  proposed 
regulations.  These  provisions  would 
require  that  all  documentation  relating 
to  enhance<f  monitoring,  rneluding  raw 
enhanced  monitoring  dbta  and  all 
documents  supporting  the  enhanced' 
monitoring  reports  and  compliance 
certifications  submitted  pursuant  ta 
§  64.5,  beavetlable  to- the  permitting 
authority  for  at  least  five  years  after  the 
date  that  any  required  activity  occurs. 
For  instance,  records  concerning 
installation  of  a  system  would  be  kept 
for  ffve  years  from  die  required 
installation  date  (or actual  installation 
date,  if  later),  and  records  supporting  a 
compliance  certification  would  be  kept 
for  five  years  from  the  date  of  the 
certification.  The  recordkeeping 
requirements  (including  the  Ave  year 
period)  are  consistent  with  the 
minimum  recordkeeping  provisions  in 
40  CFR  70.6(a)(3). 

Although  each  major  area  of 
documentation  would  be  noted  in  the 
proposed  regulation,  detailed  formats 
and  specifications  would  not  be 
included.  This  is  due  in  part  to  practical' 
limitations  involving  the  large  variety  of 
monitoring  approaches  and  data 
requirements  that  would  ultimately  be 
included  under  part  64  as  proposed,  and 
in  part  to  a  desire  to  give  the  permitting 
authority  the  flexibility  to  implement 
these  regulations  with  reasonable 
latitude. 

The  records  must  be  available  at  the 
source  for  inspection  or  at  a  different 
site  approved  by  the  permitting 
authority.  The  use  of  a  different  site 
would  likely  bo  necessary  for  remote 
sources,  (such  as  some  natural  gas 
pipeline  compressor  stations)  where  the 
data  may  be  relayed  and  stored  at  a 
central  location.  In  addition,  such 
records  must  be  maintained  so  as  to 
permit  prompt  submittal  if  requested  by 
EPA  or  the  permitting  authority  or  if 
required  pursuant  to  §  64.5.  In  general, 
however,  EPA  has  not  proposed  that 
records  be  submitted  (except  as  required 
under  proposed  $^64.5  if  significant 
deviations  or  monitor  downtime 
occurs);  this  appooacb  would  reduce  the 
burden  of  the  proposed  regulations  oa 
both  the  regulated  comnxunily  and  the 
regulatory  agencies. 

G.  S»etJon84>.  7— Permit  Appiication 
Requiremmtta 

The  proposal  would  include 
appiication  requirements  for 
preconstniction  and  Ofwrating  permits. 
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including  the  application  requirements 
discussed  in  section  IV.D.  with  respect 
to  §  64.4(e)  of  the  proposed  regulations. 

Section  64.7(c)  would  require  that  an 
owner  or  of>erator  identify  in  an 
application  for  renewal  of  a  permit  any 
new  technologically  feasible  monitoring 
methodologies  that  have  become 
available  since  the  original  permit  was 
issued.  The  application  could  include  a 
new  proposed  enhanced  monitoring 
protocol  if  the  owner  or  operator 
considers  any  of  the  new  methodologies 
to  be  a  more  appropriate  methodology 
than  the  enhanced  monitoring  protocol 
previously  approved.  This  provision 
would  assure  that  as  new  monitoring 
technologies  are  developed,  those 
technologies  would  be  considered  for 
application  at  existing  sources. 
However,  provided  that  the  already 
approved  enhanced  monitoring  protocol 
remains  in  compliance  with  the 
requirements  of  this  part,  an  owner  or 
of>erator  would  not  be  obligated  to 
propose  replacing  the  existing  enhanced 
monitoring  protocol  with  a  new 
protocol. 

These  application  requirements 
would  be  supplementary  to  other  permit 
application  requirements  under  existing 
permit  programs  and,  as  is  the  case  with 
other  provisions  in  proposed  part  64, 
they  would  not  preempt  any  other 
requirements  unless  they  are  in  conflict 
and  the  part  64  requirements  are  more 
restrictive.  In  many  cases  the  permitting 
authority  will  have  established  policies 
or  guidelines  to  assist  each  applicant  in 
prpposing  adequate  monitoring.  The  EM 
Reference  Document  published  together 
with  the  proposal  would  also  provide 
assistance  to  the  applicant.  However, 
the  proposed  regulations  would  allow 
the  applicant  to  recommend  the  most 
cost-effective  approach  for  its  particular 
circumstances,  taking  into  account  the 
policies  and  guidelines  adopted  by  the 
permitting  authority. 

H.  Section  64.8 — Permit  Requirements 

Section  64.8(a)  of  the  proposed 
regulations  would  specify  the  operating 
permit  conditions  needed  to  satisfy 
enhanced  monitoring  requirements. 
These  conditions  would  restate  and 
cross  reference  the  applicable 
requirements  of  part  64.  Under  these 
proposed  regulations,  the  operating 
permit  for  every  emissions  unit  would 
contain  all  of  the  requirements  needed 
to  implement  part  64  and  these 
requirements  would  be  independently 
enforceable  permit  conditions.  It  is  not 
EPA's  intent  that  §  64.8  would  create 
new  procedural  obligations  for  the 
permitting  authority.  Rather,  §64.8 
would  instruct  the  permitting  authority 
on  how  to  adopt  the  part  64 


requirements  as  permit  conditions  in  a 
preconstruction  or  o|}erating  permit. 

One  specific  provision  in  §  64.8 
should  be  noted.  In  general,  an  owner  or 
operator  would  be  required  to  use  data 
from  an  enhanced  monitoring  protocol 
as  an  enforceable  basis  for  certifying 
compliance.  However,  as  discussed 
above  in  section  IV.E.l.  and  below  in 
section  IV. K.,  there  may  be  certain 
emission  limitations  or  standards  in 
existing  State  implementation  plans  for 
which  the  underlying  requirement  may 
not  allow  a  certification  of  compliance 
to  be  based  on  the  approved  enhanced 
monitoring.  The  EPA  is  planning  to 
issue  a  SIP  Call  to  address  this  issue,  but 
there  may  be  permits  approved  prior  to 
the  applicable  SIP  requirement  being 
corrected.  Sections  64.8(a)(3)  and  (4), 
and  (b)  would  address  this  interim 
concern,  as  discussed  in  detail  below  in 
section  IV.K.  concerning  the  SIP  Call. 

/.  Section  64.9 — Prohibitions 

Section  64.9  would  clarify  that  any 
failure  to  satisfy  a  requirement  of 
proposed  part  64  would  constitute  a 
violation  of  the  proposed  regulations 
and  of  the  Act,  and  would  subject  the 
owTier  or  operator  to  enforcement  under 
the  Act.  This  section  would  also  clarify 
that  each  day  of  a  continuing  violation 
would  be  treated  as  a  separate  violation. 

/.  40  CFR  Parts  51.  52,  60  and  61 

The  proposal  includes  several 
amendments  to  existing  regulations  that 
EPA  believes  are  necessary  to  effectively 
implement  the  statutory  mandates  of 
sections  113  and  114  of  the  Act.  Several 
provisions  in  40  CFR  parts  51,  52,  60 
and  61  appear  to  establish  exclusive 
methods  for  determining  compliance 
with  an  underlying  emission  limitation 
or  standard.  In  addition,  many  sources 
and  States  interpret  SIP's  to  limit  the 
methods  for  determining  compliance 
with  emission  limitations  and 
standards.  The  EPA  believes  that  this 
language  is  inconsistent  with  the 
requirements  of  sections  110(a)(2), 
113(a)  and  (e),  and  114(a).  As  stated  in 
section  UI.B.,  EPA  believes  that  the 
amended  Act  significantly  revised  the 
process  for  determining  compliance  and 
establishing  violations  of  the  Act's 
requirements.  Therefore,  EPA  is 
proposing  to  amend  various  provisions 
in  40  CFR  parts  51,  52,  60  and  61  so  that 
they  will  conform  with  the  requirements 
of  the  amended  Act  and  with  the 
enhanced  monitoring  regulations  being 
proposed  for  promulgation  into  part  64. 

Section  114(a)(3)  provides  that  "(tlhe 
Administrator  shall  in  the  case  of  any 
person  which  is  the  owner  or  operator 
of  a  major  stationary  source,  and  may, 
in  the  case  of  any  other  person,  require 


enhanced  monitoring  and  the 
submission  of  compliance 
certifications."  The  EPA  believes  this 
requires  the  Administrator  to  develop 
regulations  requiring  major  stationary 
sources  to  perform  enhanced  monitoring 
and  to  certify  compliance  with 
applicable  emission  limitations  and 
standards.  By  this  provision,  EPA 
believes  Congress  intended  to 
accomplish  two  results.  First,  with 
respect  to  monitoring,  Congress  wanted 
sources  to  perform  monitoring  that  was 
better  than  is  currently  being  performed. 
In  many  instances,  sources  perform  an 
initial  test  at  start-up,  but  are  not 
required  to  follow-up  with  monitoring 
or  testing  that  is  representative  of 
continuing  compliance  after  the  initial 
compliance  demonstration.  In  other 
instances,  monitoring  or  testing  may  be 
required  infrequently  in  relation  to  the 
terms  of  the  emission  limitation  or 
standard  (e.g.,  a  once  a  year  stack  test 
for  a  source  that  has  an  hourly  emission 
limitation).  The  EPA  believes  that 
Congress'  call  for  enhancement  means 
that  sources  should  perform  monitoring 
that  is  representative  of  continuous 
compliance  with  applicable  emission 
limitations  or  standards. 

Second,  EPA  believes  that  Congress 
established  a  link  between  the  enbanced 
monitoring  and  compliance 
certification.  In  other  words.  Congress 
wanted  sources  to  not  only  perform 
enhanced  monitoring,  but  also  to  be  able 
to  certify  compliance  based  on  the 
results  of  that  monitoring.  See  H.R.  Rep. 
490, 101st  Cong.  2d  Sess..  pt.  1,  at  394 
(The  "amendment  clarifies  and  confirms 
that  EPA  has  authority  under  section 
114(a)  to  require  enhanced  monitoring 
and  to  require  such  monitoring  in 
compliance  certifications."). 

The  proposed  enhanced  monitoring 
regulations  have  been  developed  with 
those  goals  in  mind.  However,  to 
accomplish  those  goals,  EPA  also  needs 
to  revise  those  regulations  that  EPA 
previously  had  promulgated  and  that 
could  now  be  interpreted  to  hinder  the 
use  of  enhanced  monitoring  as  a  basis 
for  determining  compliance.  Therefore, 
EPA  is  proposing  revisions  to  40  CFR 
51.165(a)(2)(ii).  51.166,  51.212,  52.12, 
52.21,  60.11  and  61.12  that  would 
clarify  that  enhanced  monitoring  data 
may  be  used  for  the  purpose  of 
certifying  compliance.  In  order  to 
ensure  that  underlying  requirements 
will  be  interpreted  consistently  with  the 
enhanced  monitoring  requirement.  EPA 
has  based  the  proposed  revisions  to 
these  provisions  on  the  language  in 
proposed  §  64.5(a).  The  proposed 
revisions  would  state  that,  in  addition  to 
any  underlying  compliance  test 
methods,  compliance  certification  may 
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be  based  on  enhanced  monitoring  or 
part  70  monitoring.  These  proposed 
revisiona  would  allow  sources  to  certify 
compiianoa  consistent  with>tha  terms  of 
parts  64  and  70  which  require  sources 
to  certify  compliance  based  on  the 
monitoring  adopted  pursuant  to  the 
permitting  process. 

In  addition,  sactim  113(e)  of  die 
amended  Act  now  clarifies  that  for 
purpKxses  of  enforcement  actions 
brought  in  Federal  court,  neither  EPAr 
nor  the  source  is  bound  by  the  method 
indicated  in  the  underlying  regulation 
for  purposes  of  proving  whether  a 
violation  of  the  emission  standard  or 
limitation  has  occurred.  In  the  past, 
courts  have  interpreted  language  in 
EPA's  regulations  as  well  as  in  SIP's  as 
hmiting  the  evidence  that  could  be  used 
in  enforcement  cases.  In  order  to  ensure 
that  EPA's  regulations  and  the  SIP's  will 
be  interpreted  consistent  with  section 
113(e),  H*A  is  proposing  speciflc 
language  that  would  address 
enforcement  as  well  as  compliance 
certification  in  the  Federal  regulatory 
provisions  identified  above.  Section 
1 13(e)  provides  the  basis  for  EPA  to 
revise  its  Fedwal  regulMions  and  to  call 
for  revisions  to  SIFs.  as  Federal  lawK  in 
order  to  clarify  what  will  be  the  basis  for 
establishing  a  violation  of  the 
underlying  emission  limitation  or 
standard  in  Federal  court. 

In  order  to  implement  sections  113- 
and  114.  EPA  is  proposing  the  fallowing 
revisions  to  existing  regulations. 
Revisions  to  the  preconstruction  permit 
program  requirements  under  40  CFR 
51.165,  51.166  and  52.21  would  be 
included  to  assure  that  the  enhanced 
monitoring  program  could  be 
implemented  through  Federal  and.  State 
programs  for  issuing  permits  under 
parts  C  and  D  of  title  lofthe  Act.  Many 
existing  preconstruction  permit 
programs  already  require  extensive 
monitoring  that  could  be  used  for 
enhanced  monitoring  purposes.  As 
stated  previously,  because  O'A  is 
concerned  that  for  certain  programs,  the 
permitting  authority  may  consider 
enhanced  monitoring  reqiiirements  to  be 
beyond  the  scope  of  authority  granted  in 
their  current  programs,  the  proposed 
amendments  would  require  changes  to 
these  existing  permit  programs  to 
account  for  the  new  mandate  to  adopt 
enhanced  monitoring  through  the 
preconstruction  pennit  process. 

EPA  has  determined  to  make  these 
revisions  because  of  the  history  of 
establishing  by  regulation  the 
requirements  for  the  new  source  review 
program.  However,  these  revisions  are 
duplicative  of  the  SIP  Call  (described 
below)  since  it  will  require  a  revision  to 
address  all  SIP  provisions  including 


new  source  review.  B* A  believes  that 
the  language  suggested  for  purposes  of 
the  SIP  Call  would  adequately  address 
new  source  review  to  the  extent  it  is 
adopted  into  the  SIP. 

Tne  second  set  of  amendments  that 
would  be  made  under  the  proposal  are 
to  the  compliance  certification  and 
enforc«nent  provisions  in  40  CFR 
51.212.  52.t2(c).  60.11.  and  6«-r2-  As 
noted  earlier.  EPA  is  also  planning  to 
issue  a  call  for  States  to  revise  their 
SIP's  to  be  consistent  with  the  authority 
in  section  113(e)  and  n4(B)(3).  EPA  is 
proposing  to  revise  the  general 
provisions  of  40  CFR  parts  60  and  61  to 
clarify  what  the  bases  are  for  certifying 
compliance  and  for  establishing 
violations  for  NSPS  and  NESHAP 
sources. 

It  is  important  to  note  that  these 
proposed  revisions  to  40  CFR  parts  51, 
52,  60  and  61  and  SIP's  are  not  changes 
which  in  and  of  themselves  would 
create  new  methods  for  certifying 
compiianoa  or  establishing  a  violation  of 
any  emission  limitation  or  standard. 
Rather  these  proposed  revisions  simply 
would  allow  EPA  to  fully  implement  the 
compliance  certification  provisions  of 
fwrts  64  and  70  and- to  fully  enfbrce 
those  provisions  in  accordance  with 
sections  113(e)  and  114(a)(3)  of  the  Act. 

For  purposes  of  compliance 
certification,  the  proposed  revisions  to 
40  CFR  parts  51.  52.  60  and  61 .  as  well 
as  the  SIP  Call,  merely  would  indicate 
that  the  regulation.or  SIP  does  not 
establish  an  exclusive  method  for 
determining  compliance.  The  revisions 
would  allow  that  monitoring  methods 
developed  in  accordance  with  part  64  or 
70,  and  approved  for  the  source  into  a 
federally-enforceable  permit;  may  be 
used  as  a  basis  for  certifying  compliance 
with  the  applicable  emission  limits. 
For  purposes  of  enforcement,  the 
proposed  revisions  would  include 
changes  to  several  sets  of  regulatory 
language  concerning  methods  used  for 
establishing  whether  the  source  is  in 
violation  of  an  emission  limitation  or 
standard.  First,  in  the  proposed  rule. 
EPA  would  establish  that  data  from 
certain  testing  and  monitoring  methods 
are  presumptively  credible  evidence 
that  a  violation  did  or  did  not  occur. 
The  methods  would  be  those  that  have 
been  specifically  adopted  as  compliance 
test  methods  for  the  source  (or  source 
category)  in  a  SIP,  in  Federal  regulations 
(e.g.,  NSPS)  or  through  the  process  of 
developing  monitoring  or  testing  in 
issuing  a  federally-enforceable  permit; 
including  both  part  70  operating  permits 
and  preconstruction  permits  under  part 
C  or  D  of  title  I  of  the  Act. 

Second,  these  proposed  revisions 
would  identify  other  testing  and 


monitoring  methods  that  have  been 
adopted  through  notice-and-comment 
rulemaking  procedures.  These  methods 
would  be  considered  presumptively 
credible  methods,  but  there  would  be  no 
automatic  presumption  as  to  whether 
data  fiom  these  methods  indicate  that  a 
source  did  or  did  not  violate  an 
emission  limitation  or  standard.  To  the 
extent  that  EPA  offers  data  from  such 
methods  or  other  credible  evidence  to 
the  court  in  a  case,  the  burden  would  be 
on  EPA  to  show  that  data  from  such 
methods  is  credible  evidence  of  a 
violation  and  the  burden  would  be  on 
the  source  to  rebut  a  claim  of  violation 
on  the  basis  of  data  from  such  methods 
or  other  credible  evidence. 

There  are  several  instances  in  which 
EPA  may  need  to  rely  on  evidence  that 
is  something  other  than  the  monitoring 
or  testing  method  specified  in  an 
operating  permit  or  a  regulation  in  order 
to  establish  a  violation  of  an  emission 
limitation  or  standard.  The  following  is 
a  simplified,  hypothetical  example. 
Source  A  has  an  operating  permit  that 
includes  use  of  a  continuous  emission 
monitoring  system  (CEMS)  as  the 
enhanced  monitoring  method  for  one  of 
its  emissions  units.  The  CEMS  fails  and 
must  be  repaired.  During  this  period, 
EPA  gathers  other  information 
concerning  the  temperatures  at  which 
the  control  system  at  Source  A's 
emissions  unit  has  been  operating. 
Experts  will  testify  that  one  critical 
component  of  proper  operation  of  the 
control  equipm«it  at  that  unit  is 
temperature,  and  that  if  the  control 
equipment  is  operated  below  a  specific 
temperature  it  will  not  achieve  the 
control  efficiency  necessary  for  Source 
A  to  achieve  compliance  with  the 
applicable  emission  limit.  The  EPA  has 
information  that  shows  the  control 
equipment  was  operated  below  that 
temperature  on  several  occasions.  The 
EPA  would  be  able  to  present  that 
information  and  the  accompanying 
expert  testimony  to  the  court  in  an 
enforcement  action;  the  couri  would' 
determine  whether  such  information^ 
was  credible  evidence  of  a  violation  at: 
Source  A. 

A  second  example  is  for  a  source. 
Source  B.  that  has  an  enhanced 
monitoring  system  that  Source  B  claims 
is  operating  correctly.  In  fact.  Source  B's 
monitoring  system  is  faulty  and  shows 
comphance  with  the  emission  limitation 
or  standard  when,  in  fact,  violations  are 
occurring.  The  EPA  has  other 
inforr-  ation  that  shows  violations  of  the 
applicable  emission  limitation  or 
standard.  The  EPA  would  have  the 
opportunity  to  present  such  information 
to  the  court  and  the  court  would 
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determine  whether  it  was  credible 
evidence  of  a  violation  at  Source  B. 

By  these  proposed  revisions,  EPA 
would  not  be  promulgating  any  new 
emission  limits,  test  methods  or 
monitoring  requirements:  rather,  EPA 
would  be  ensuring  that  the  door  is  open 
for  adopting  part  64  and  part  70 
monitoring  methods  for  compliance 
certification  and  ensuring  that  for 
enforcement  in  Federal  court,  the  court 
may  rely  on  any  evidence  admissible 
under  the  Federal  Rules  of  Evidence. 

New  methods  for  certifying 
compliance  will  be  adopted  through  the 
permitting  processes  of  part  70  and 
parts  C  and  D  to  title  1  of  the  Act.  The 
revisions  to  the  SIP's  and  Federal 
regulatory  changes  would  ensure  that 
these  methods  may  be  used  by  both  EPA 
and  sources  for  compliance 
certificabons  and  for  enforcement  As 
stated  above,  however,  there  may  be 
instances  when  it  is  necessary  to  rely  on 
evidence  other  than  these  n>ethods;  EPA 
believes  that  section  113  of  the  Act 
authorizes  the  use  of  other  evidence  in 
enforcement  actions.  If  such  other 
evidence  is  used,  the  court  is  the  arbiter 
of  whether  that  evidence  is  credible.  A 
determination  of  whether  evidence 
other  than  that  specifically  identified  in 
the  permit  for  a  source  is  credible  may 
depend  in  some  instances  on  the 
language  in  the  underlying  regulatory 
requirement.  In  such  cases,  the  court 
will  ultimately  decide  whether  the 
parties  have  sufficiently  demonstrated 
whether  the  evidence  is  credible  in  light 
of  the  regulatory  language. 

K,SIPCall 

In  addition  to  revising  40  CFR  52.12. 
which  establishes  the  basis  for  Federal 
enforcement  actions  involving  SIP's. 
EPA  will  issue  a  SIP  Call  pursuant  to  '^ 
section  110(k)(5)  of  the  Act.  requiring 
States  to  revise  their  SIP's  on  the  bfisis 
that  they  are  substantially  inadequate  to 
comply  with  the  requirements  of 
sections  110<aK2)  (A),  (C)  and  (F^.  113 
(a)  and  (e)  and  114(aX3).  Paragraphs  (A), 
(C)  and  (F)  of  section  1 10(a)(2)  focus  on 
the  need  for  a  SIP  to  provide  enforceable 
emission  limitatioos,  to  establish  an 
adequate  enforcement  program  by  the 
State  and  to  require  "as  may  be 
prescribed  by  the  Administrator" 
owners  or  operators  of  stationary 
sources  to  implement  other  necessary 
steps  to  monitOT  emissions  from  such 
sources,  submit  periodic  reports  of  such 
emissions,  and  to  require  States  to 
correlate  such  reports  with  the 
applicable  emission  limitation  or 
standard.  The  EPA  believes  that  existing 
SIP's  are  inadequate  for  States  (as 
permitting  authorities)  or  EPA  to  fully 
implement  sectic»  114(aM3)  added  to 


the  Act  as  part  of  the  1990  Amendments 
(for  purposes  of  compliance  certification 
and  enforceability)  as  required  by 
section  110(a)(2).  because  the  SIP's  may 
be  interpreted  to  limit  the  types  of 
testing  or  monitoring  data  that  may  be 
used  for  determining  compliance  and 
establishing  violations. 

For  the  same  reason,  such  SIP 
provisions  may  further  be  interpreted  to 
restrict  EPA's  enforcement  authorities  as 
provided  in  secticra  113  (a)  and  (e). 
■  Therefore,  EPA  is  also  requiring  States 
to  revise  their  SIP's  to  clarify  that  any 
monitoring  under  part  64  or  part  70  that 
is  approved  for  the  source  and  iikcluded 
in  a  federally-enforceable  operating 
permit  may  form  the  basis  of  the 
compliance  certification  and  that  any 
credible  evidence  may  be  used  for 
puri>ose8  of  enforcement  in  Federal 
court.  Furthermore,  because  the  SIP 
becomes  Federal  law  when  approved  by 
EPA,  EPA  is  concerned  that  some  courts 
may  inappropriately  interpret  a  SIP  to 
restrict  the  authority  of  113(e)  and  the 
Federal  regulations  promulgated 
concerning  enforcement  of  SIP's  (e.g.,  40 
CFR  52.12).  The  EPA  believes  that  all 
ambiguity  with  respect  to  the  issue 
should  be  eliminated;  States  must  revise 
their  SIP's  to  ensure  consistent 
interpretation  of  section  1 13(e)  in  all 
Federal  actions. 

Therefore,  in  addition  to  proposing 
revisions  to  40  CFR  parts  51.  52. 60  and 
61.  EPA  will  issue  a  SIP  Call  by 
February  15, 1994  pursuant  to  section 
110(k)(5)  to  require  States  to  clarify  in 
their  SDP's  that  other  testing  and 
monitoring  methods  may  be  used  for 
determining  compliance  with  and  for 
establishing  violations  of  the  underlying 
emission  fimitation  or  standard.  Sources 
will  be  required  to  revise  their  SIP's  by 
the  later  of  the  final  promulgation  of  the 
enhanced  monitoring  rule  on  November 
15, 1994.  In  addition.  EPA  is  proposing 
Federal  implementation  plan  language 
for  those  areas  that  fail  to  submit  a  SIP 
revision  in  response  to  the  SIP  Call  or 
submit  a  revision  that  EPA  disapproves. 
The  EPA  anticipates  final  action  on  the 
SIPs  and  FIPs  by  June  30. 1995. 

1.  Interim  Compliance  Certification 

The  EPA  has  established  the  above 
dates  for  the  purpose  of  ensuring  that 
this  language  is  in  the  SDP  prior  to  the 
time  the  State  begins  to  issue  permits. 
Many  emission  limits  in  existing  SIP's 
are  not  exclusively  Hnked  to  test 
methods.  In  such  instances,  the 
permitting  authority  would  be  required 
under  §§  64.5(a)  and  64.8(a)  to  identify 
in  the  permit  that  the  enhanced 
mooitoring  method  is  a  means  of 
certifying  compliance  with  the  emission 
limitation  or  standard.  However, 


because  EPA  recognizes  that  some  SIP's 
may  not  be  revised  before  permits  are 
issued,  the  proposed  enhanced 
monitoring  rule  would  provide  in 
§§  64.5(a)  and  64.8(b)  that,  if  the 
existing  SIP  provides  an  exclusive 
meaiM  of  determining  compliance  with 
an  applicable  emission  limitation  or 
standard,  the  permitting  authority  may 
insert  that  m^od  in  the  permit  as  the 
means  of  certifyiitg  compliance  with 
that  limitation  or  standard  for  an 
interim  period  until  the  approval  of  the 
SIP  revision  or  the  promulgation  of  a 
FIP  by  EPA.  However,  under  these 
dramtstances,  the  permitting  authority 
is  not  excused  from  providing  an 
enhanced  monitoring  protocol  in  the 
permit.  Ahbough  the  underlying  SIP 
may  prohibit  the  use  of  information 
from  enhanced  monitoring  for  purposes 
of  certifying  compliance  with  the 
underlying  emission  limitation,  the 
source  would  still  be  required  to 
perform  enhanced  monitoring  under 
part  64.  Upon  approval  of  the  SIP 
revision  or  promulgation  of  a  Federal 
implementation  plan  by  EPA,  the 
permitting  authority  would  have  to 
reopen  the  permit  in  order  to  require  the 
use  of  the  enhanced  monitoring  in  the 
permit  as  a  means  for  certifying 
compliance. 

Although  the  State  may  issue  a 
permit,  as  provided  above,  on  the  basis 
that  the  SIP  prohibits  the  use  of 
methods  other  than  the  compliance 
method  for  certifying  compliance  with 
the  underlying  emission  limitation  or 
standard,  EPA  does  not  believe  that  this 
Mfill  Mmit  EPA's  authority  to  bring  an 
enforcement  action  besed  on  any 
credible  evid«K».  TT>e  proposed 
revisions  to  EPA's  regubtions  at  40  CFR 
52.12(c)  VMHild  clarify  that  EPA  may  use 
any  credible  evidence  to  establish  a 
violation  of  a  SIP  requirement  and 
would  set  forth  evidentiary  guidelines 
for  EPA's  Federal  enforcement  of  SIP 
requirements.  As  stated  previously,  the 
proposed  revisions  to  40  CFR  52.12(c) 
would  not  establish  any  substantive 
requirements,  they  simply  would 
identify  some  credible  methods  that 
may  be  used  to  determine  whether  a 
violation  of  the  substantive  provisions 
of  the  SIP  have  occurred. 

Although  EPA  is  proposing  niunerous 
revisions  to  its  regulations  to  clarify  that 
section  113(e)  allows  enforcement 
actions  to  be  brought  based  on  any 
credible  evidence,  EPA  believes  that 
even  in  the  absence  of  these  proposed 
regulations  section  113(e)  would  control 
over  limiting  language  in  SIP's,  permits 
or  other  requirements.  Therefore,  even 
though  a  limited  number  of  permits  may 
not  specify  the  enhanced  monitoring 
method  as  a  means  of  certifying 


54678  Federal  Register  /  Vol.  58,  No.  203  /  Friday,  October  22,  1993  /  Proposed  Rules 


compliance  with  an  applicable  emission 
limitation  or  standard,  information  from 
the  enhanced  monitoring  method  as 
well  as  any  other  credible  evidence  may 
be  presented  in  Federal  court  to 
establish  whether  a  violation  at  that 
source  has  occurred;  the  court  would 
then  rule  on  the  credibility  of  the 
evidence  and  the  existence  of  a 
violation  based  on  all  of  the  evidence 
before  it.  As  stated  before,  the  proposed 
revisions  to  40  CFR  52.12,  as  well  as  to 
the  other  regulations  in  40  CFR  parts  51, 
52, 60  and  61,  would  ensure  that  EPA's 
enforcement  provisions  are  consistent 
with  sections  113  (a)  and  (e)  and 
114(a)(3)  of  the  Act. 

Finally.  EPA  notes  that  the  part  70 
permits  rule  allows  States  to  create  a 
permit  shield,  shielding  the  source  in 
some  instances  from  claims  based  on 
violations  of  emission  limits  or 
standards  that  are  not  in  the  permit. 
(This  shield  would  not  apply  to 
emissimi  limitations  or  standards  that 
were  promulgated  or  established 
subsequent  to  the  permit  being  issued.) 
However,  where  the  emission  limitation 
or  standard  is  already  in  the  permit, 
EPA  does  not  believe  that  the  permit 
shield  would  protect  a  source  from  an 
enforcement  action  alleging  a  violation 
based  on  a  monitoring  or  testing  method 
not  expressly  provided  in  the  permit. 
The  EPA  believes  the  permit  shield  is 
intended  to  protect  the  source  in  some 
instances  &t)m  alleged  violations  of 
emission  limits  or  standards  not  in  the 
permit,  but  it  does  not  shield  the  source 
from  enforcement  based  on  evidence  not 
specified  in  the  permit.  This 
interpretation  is  consistent  with  section 
113(e),  which  provides  that  a  court  may 
consider  any  credible  evidence — 
including  evidence  other  than  that 
produced  by  the  applicable  test 
method — in  an  enforcement  action. 

V.  Other  Topics  for  Discussion 

A.  Relationship  to  Nonattainment  Area 
Provisions 

The  amended  Act  contains  significant 
new  provisions  related  to  those  areas 
that  have  not  yet  achieved  full 
compliance  with  national  ambient  air 
quality  standards.  Many  of  those 
provisions  require  States  and  sources  to 
improve  upon  existing  data  for 
stationary  source  emissions,  especially 
with  respect  to  VOC  and  NOx 
emissions.  The  following  discussion 
provides  further  detail  on  the 
interrelationship  of  the  amended  title  I 
nonattainment  provisions  and  the 
proposed  regulations. 


1.  Economic  Incentive  Programs 

Under  section  182(g)(4)(B)  of  the  Act. 
EPA  is  required  to  promulgate  rules  for 
economic  incentive  programs.  Other 
sections  of  the  Act  mandate,  or  identify 
as  one  of  three  options,  the  use  of 
economic  incentive  programs  in  certain 
cases.  For  example,  section  182(g)(5) 
requires  a  State  in  an  extreme  ozone 
nonattainment  area  to  implement  an 
economic  incentive  program  upon  the 
failure  of  the  State  to  submit  a  periodic 
demonstration  of  reasonable  further 
progress  (or  to  meet  applicable 
milestones  for  reasonable  further 
progress).  Also,  section  182(g)(3)  lists 
adoption  of  an  economic  incentive 
program  as  one  option  for  responding  to 
such  failure  in  serious  and  severe  ozone 
attainment  areas.  Section  187(d)(3)  also 
requires  a  State  to  adopt  an  economic 
incentive  program  upon  the  failure  of 
the  State  to  submit  a  milestone 
demonstration,  to  meet  a  required 
specific  emission  reduction  milestone, 
or  to  attain  the  standard  in  serious 
carbon  monoxide  (CO)  nonattainment 
areas.  The  EPA  has  established  guidance 
to  assist  States  in  developing  economic 
incentive  programs  in  these  cases  (58  FR 
11110,  February  23, 1993).  (This 
guidance  also  served  as  a  proposed 
rulemaking  for  Bnal  economic  incentive 
program  rules.) 

Section  182(g)(4)(B)  of  the  Act  lists 
some  examples  of  strategies  that  may  be 
used  in  the  development  of  an  economic 
incentive  program.  One  such  strategy  is 
based  on  marketable  emission  limits.  In 
such  programs,  emission  sources  may 
achieve  their  permitted  emission  limits 
either  directly  or  by  purchasing 
emission  credits  from  other  sources. 
Allowing  sources  with  lower  cost 
abatement  alternatives  to  trade  emission 
credits  to  sources  facing  more  exp)ensive 
alternatives  reduces  the  overall  cost  of 
meeting  a  given  total  level  of  abatement. 

Anotner  category  of  economic 
incentive  programs  is  based  on  the  use 
of  emission  fees.  Such  programs 
establish  and  collect  a  fee  on  emissions, 
providing  a  direct  economic  incentive 
for  emitters  to  decrease  emissions  to  the 
point  where  the  cost  of  abating 
emissions  equals  the  fee. 

The  monitoring,  recordkeeping,  and 
reporting  requirements  contained  in 
these  proposied  regulations  would  be 
beneficial  in  helping  sources  comply 
with  economic  incentive  programs  that 
are  developed  by  the  States.  Economic 
incentive  programs,  which  are 
inherently  more  flexible  and  less 
prescriptive  than  traditional  technology 
or  performance  standards,  depend  more 
strongly  on  monitoring,  recordkeeping, 
and  reporting  to  ensure  compliance  and 


to  allow  for  adequate  enforcement.  The 
EPA  anticipates  that  in  many  instances 
sources  subject  to  an  economic 
incentive  program  will  be  subject  to 
more  stringent  monitoring  and  reporting 
requirements  than  contained  in  these 
proposed  regulations.  However,  the 
monitoring,  recordkeeping,  and 
reporting  requirements  of  this  proposed 
regulation  would  provide  a  reliable 
monitoring  baseline  that  in  some 
instances  would  require  only  minor 
enhancements  to  satisfy  the  more 
stringent  requirements  of  an  economic 
incentive  program. 

In  addition,  the  requirements  of  this 
proposed  regulation  would  establish  a 
level  playing  Held  for  sources, 
regardless  of  their  location,  and  thus 
maintain  regional  competitiveness. 
Without  the  monitoring,  reporting,  and 
recordkeeping  requirements  of  the 
proposed  enhanced  monitoring 
regulations,  only  those  major  sources 
located  in  areas  for  which  economic 
incentive  programs  are  mandated  would 
be  faced  with  the  costs  of  complying 
with  the  additional  monitoring 
requirements  of  an  economic  incentive 
program.  Under  this  proposal,  all  major 
sources  would  face  similar  cost  burdens. 
As  a  result,  promulgation  of  an 
economic  incentive  program  would  be 
less  likely  to  harm  the  competitiveness 
of  industries  in  an  area  subject  to  such 
a  program. 

2.  Reasonable  Further  Progress  and 
Emission  Inventory  Efforts 

Prior  to  the  1990  Clean  Air  Act 
Amendments,  all  ozone  nonattainment 
areas  were  required  to  make  "reasonable 
further  progress"  each  year  toward 
meeting  the  national  ambient  air  quality 
standards.  Section  182  of  the  amended 
Act  now  defines  this  requirement  based 
on  the  severity  of  the  ozone  problem 
within  a  specific  area.  For  moderate 
(and  worse)  nonattainment  areas,  an 
area  must  reduce  VOC  emissions  by  15 
percent  over  the  six  year  period  from 
November  15, 1990  to  November  15, 
1996.  (Section  182(b)(1)(A).)  For  serious, 
severe,  and  extreme  areas,  there  is  an 
additional  3  percent  per  year  average 
reduction  requirement  for  emissions  of 
VOC  and/or  NOx  for  each  subsequent  3 
year  period  until  the  attainment  date. 
(Section  182(c)(2)(B).) 

In  addition,  under  sections  182(a)  (1) 
and  (3)(A)  of  the  Act,  States  must 
submit  for  each  ozone  nonattainment 
area  a  revised  inventory  of  actual 
emissions  within  two  years  after 
enactment  of  the  1990  Amendments  (by 
November  15, 1992),  and  then  every 
three  years  thereafter  until  the  area  is 
redesignated  as  attainment.  The  EPA 
anticipates  that  following  the  inventory 
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that  was  due  in  1992,  subsequent 
inventories  will  be  performed  in 
conjunction  with  reasonable  further 
progress  milestone  demonstrations.  (See 
discussion  of  this  topic  in  the  General 
Preamble  for  the  Implementation  of 
Title  I  of  the  Clean  Air  Act  Amendments 
of  1990.  57  FR  13498.  April  16. 1992.) 

As  noted  in  section  in.B.,  EPA 
believes  that  compliance  levels  would 
ir»crease  significantly  if  these  proposed 
regulations  are  implemented.  Increased 
compliance  woula  in  turn  result  in 
signiRcant  emission  reductions.  In 
recognition  of  the  beneHts  of 
implementing  this  proposal,  EPA  is 
considering  the  possibility  of  granting 
nonattainment  areas  a  credit  toward  the 
15  percent  reasonable  further  progress 
reduction  requirement  upon 
implementation  of  an  enhanced 
monitoring  and  compliance  certification 
program.  One  mechanism  for 
implementing  this  credit  would  be  to 
adjust  the  80  percent  rule  effectiveness 
rate  used  as  the  baseline  for  estimating 
emission  reductions  resulting  from 
implementation  of  VOC  rules  that  apply 
to  source  categories  in  which  a 
significant  percentage  of  emissions  units 
would  be  sub)ect  to  enhanced 
monitoring.  For  States  that  apply 
enhanced  monitoring  to  additional, 
smaller  emis.sions  units  on  a  source 
category  basis,  the  adjustment  to  the  80 
percent  rule  effectiveness  Hgure  would 
be  increased  lo  reflect  the  increased 
percentage  of  emissions  units  required 
to  conduct  enhanced  monitoring.  The 
EPA  solicits  comment  on  the  feasibility 
of  this  option,  including  the  possibility 
of  demonstrating,  through  a  pilot  study 
or  other  mechanism,  the  appropriate 
emission  reduction  credit  that  should  be 
allowed  under  this  option. 

Even  if  EPA  determines  that  this 
option  is  not  appropriate,  EPA  believes 
that  the  data  developed  pursuant  to  this 
proposal  would  greatly  ease  the  burden 
of  docun>enting  the  required  emission 
reductions.  Moreover,  if  added 
reductions  are  achieved  at  aheady 
controlled  sources,  this  could 
potentially  alleviate  the  need  for  more 
stringent  controls. 

The  data  collected  and  reported  under 
the  proposed  regulations  would  also 
improve  the  overall  accuracy  of  a  State's 
emission  inventory  efforts.  In  addition, 
section  182(a)(3)(B)(i)  also  generally 
requires  sources  that  emit  VOC  or  NOx 
and  that  are  located  in  a  nonattainment 
area  lo  submit  annual  statements  of 
actual  emissions.  The  data  collected  and 
reported  pursuant  to  these  proposed 
regulations  would  enable  many  such 
sources  to  comply  with  the  emission 
statement  requirement  with  littW  or  no 


additional  effort  for  those  units 
regulated  under  part  64. 

fl.  Relationship  to  Section  112 
Regulatory  Developments 

The  hazardous  air  pollutant 
provisions  in  the  Act  have  expanded 
significantly  from  the  pre-1990  Act, 
Section  112  of  the  Act  now  includes  a 
list  of  189  hazardous  air  pollutants.  For 
many  sources  of  those  polhitants,  EPA 
must  develop  emission  standards  under 
section  112.  The  EPA  published  a  list  of 
source  categories  or  subcategories  of 
major  sources  (and  such  area  sources  as 
warrant  regulation  under  section  112) 
that  emit  these  pollutants  on  July  16, 
1992  (57  FR  31576).  The  EPA  must  issue 
maximum  achievable  control 
technology  (MACT)  standards  for  each 
listed  major  source  category  or 
subcategory  according  to  a  prescribed 
regulatory  schedule.  For  example, 
standards  for  40  categories  must  be  set 
within  2  years  of  enactment.  The 
standards  for  new  sources  are  to  be 
based  on  the  maximum  emissions 
reductions  achieved  on  the  best 
controlled  similar  source,  while  the 
standards  for  existing  sources  must,  in 
general,  be  at  least  as  stringent  as  the 
average  of  the  best  controlled  12  percent 
of  the  sources  in  the  category. 
Companies  that  accomplish  early 
reductions  of  emissions  receive  a  6- year 
compliance  extension  for  meeting  the 
MACT  requirements  if  they  reduce  their 
annual  emissions  of  listed  hazardous  air 
pollutants  by  90  percent  over  a  given 
baseline  (95  percent  for  particulate 
pollutants)  subject  to  certain  criteria.  All 
major  sources  subject  to  section  112 
must  obtain  a  permit  issued  pursuant  to 
a  title  V  permit  program.  (States  are  not 
required  to  issue  operating  permits  to 
area  sources  under  40  CFR  part  70  until 
such  time  as  EPA  promulgates  revisions 
to  part  70  to  cover  such  sources.)  The 
following  subsections  discuss  the 
relationship  of  these  section  112 
requirements  and  the  proposal. 

1.  Emission  Standards  « 

As  noted  in  sections  I.B.  and  IV .A.  of 
the  preamble,  part  64  would  apply  to 
emissions  units  at  major  and  non-major 
hazardous  air  pollutant  sources  only  to 
the  extent  requirements  under  40  CFR 
part  61  apply.  Part  61  contains  existing 
NESHAP  requirements  applicable  to 
several  source  categories.  For  sources 
that  are  subject  to  these  existing 
NESHAP  requirements,  EPA  believes 
that  the  existing  monitoring 
requirements  would  in  most  cases 
generally  satisfy  enhanced  monitoring 
protocol  requirements  with  little  or  no 
modification.  All  part  61  NESHAP 
monitoring  would  be  considered 


"established  monitoring"  as  defined  in 
part  64  (see  section  IV.B.  above}  and 
owners  or  operators  would  be  expected 
to  use  their  existing  monitoring  as  the 
starting  point  for  addressing  enhanced 
monitoring. 

The  EPA  also  is  currently  developing 
general  provisions  for  the  new  MACT 
standards  to  be  promulgated  at  40  CFR 
part  63.  These  general  provisions  would 
be  based  primarily  on  the  existing 
general  provisions  for  the  NESHAP 
program  under  40  CFR  part  61,  but 
would  also  include  general  enhanced 
monitoring  provisions.  As  currently 
envisioned,  the  new  M.^CT  standards  in 
the  individual  subparts  to  part  63  wll 
include  their  own  specific  enhanced 
monitoring  requirements  to  comply 
with  section  114(a)(3).  Fmally.  EPA 
intends  that  specific  enhanced 
monitoring  requirements  be  adopted  as 
part  of  establishing  case-by-case  MACT 
requirements  pursuant  to  paragraphs  (g) 
or  (j)  of  section  112.  TTierefore.  these 
new  requirements  being  developed 
under  section  112  will  not  be  subject  to 
the  enhanced  monitoring  requirements 
established  in  this  part  64. 

Because  enhanced  monitoring 
requirements  will  be  incorporated 
directly  into  these  new  section  112 
rulemakings,  part  64  would  not  apply  to 
such  requirements.  The  benefits  and 
costs  associated  with  applying 
enhanced  monitoring  to  hazardous  air 
pollutant  sources,  therefore,  will  be 
evaluated  as  part  of  the  section  112 
rulemaking  process. 

2.  Early  Reductions 

Section  112(i)(5)  provides  an 
extension  for  existing  sources  to  comply 
with  otherwise  applicable  standards  for 
hazardous  air  pollutants  provided 
certain  criteria  concerning  early 
reductions  are  met.  That  subsection 
requires  that  an  operating  permit  under 
title  V  allow  an  existing  source  to  meet 
an  alternative  emission  limitation  that 
reflects  a  90  percent  reduction  in 
hazardous  air  pollutant  emissions  (95 
percent  in  the  case  of  particulate 
hazardous  emissions)  in  lieu  of  the 
otherwise  applicable  standard.  The 
extension  would  apply  for  six  years 
from  the  compliance  date  for  the 
otherwise  applicable  standard,  provided 
that  the  reduction  is  achieved  prior  to 
proposal,  or  provided  that  the  source 
makes  a  federally-enforceable 
commitment  to  achieve  the  reductions 
by  Januarj'  1, 1994.  The  EPA 
promulgated  regulations  for  determining 
when  reductions  are  sufficient  and 
verifiable  on  December  29. 1992  (57  FR 
61970). 

The  EPA  anticipates  that  a  source  that 
opts  for  the  early  reduction  program 
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will  have  to  adopt  adequate  monitoring 
to  verify  the  emission  reductions  that  it 
achieves.  That  monitoring  would 
become  part  of  a  source's  enforceable 
commitment  under  the  early  reduction 
program.  Thus,  EPA  would  expect  that 
a  source  that  has  entered  the  early  ■ 
reduction  program  would  propose, 
when  it  is  required  to  obtain  a  permit, 
to  use  the  monitoring  it  uses  to  verify  its 
reductions.  The  EPA  believes  that  this 
monitoring  approved  under  the  part  70 
permits  program  is  sufficient  for  the 
sources  that  take  advantage  of  the 
interim  early  reductions  program.  The 
explicit  enhanced  monitoring  for  those 
sources  will  be  included  in  the  MACT 
standards  that  will  become  effective  for 
those  sources  at  the  end  of  the  six  year 
extension  period. 

C.  Relationship  to  Title  I  Permit 
Progmms 

The  proposed  regulations  would  be 
implemented  in  part  through 
preconstniction  permits  issued  pursuant 
to  parts  C  and  D  of  title  I  of  the  Act.  In 
many  cases.  States  have  already  been 
using  these  permit  processes  to  require 
the  equivalent  of  enhanced  monitoring 
at  new  soujt^es.  However,  there  may  be 
certain  State  preconstniction  permit 
programs  that  have  insufficient 
authority  to  effectively  implement  an 
enhanced  monitoring  program.  Because 
of  this  concern,  the  proposal  includes 
certain  amendments  to  the 
preconstruction  permit  program 
provisions  in  40  CFR  parts  51  and  52. 
These  amendments  are  intended  to 
require  States  to  have  adequate 
authority  to  require  enhanced 
monitoring  in  preconstruction  permits. 
Although  this  approach  may  cause  some 
short-term  burdens  on  particular  States, 
the  long-term  result  will  be  coordinated 
title  I  and  title  V  permit  procedures  that 
will  reduce  burdens  on  both  the 
regulated  sources  and  the  permitting 
authorities. 

VI.  Administrative  Requirements 

A.  Public  Hearing 

A  public  hearing  will  be  held  to 
discuss  the  proposed  regulations. 
Persons  wishing  to  make  oral 
presentations  at  the  public  hearing 
should  contact  EPA  at  the  address  given 
in  the  ADDRESSES  section  of  this 
preamble.  If  necessary,  oral 
presentations  will  be  Umited  to  15 
minutes  each.  Any  member  of  the 
public  may  file  a  written  statement  with 
EPA  before,  during,  or  within  30  days 
after  the  hearing.  Written  statements 
should  be  addressed  to  the  Air  Docket 
address  given  in  the  ADDRESSES  section 
of  this  preamble. 


A  verbatim  transcript  of  the  public 
hearing  and  all  written  statements  will 
be  available  for  public  inspection  and 
copying  during  normal  working  hours  at 
EPA's  Air  Docket  in  Washington,  DC 
(see  the  ADDRESSES  section  of  this 
preamble). 

B.  Docket 

The  docket  for  this  regulatory  action 
is  A-91-52.  The  docket  is  an  organized 
and  complete  Hie  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this 
proposed  rulemaking.  The  principal 
purposes  of  the  docket  are:  (1)  To  allow 
interested  parties  a  means  to  identify 
and  locate  documents  so  that  they  can 
effectively  participate  in  the  rulemaking 
process,  and  (2)  to  serve  as  the  record 
in  case  of  judicial  review.  The  docket  is 
available  for  public  inspection  at  EPA's 
Air  Docket,  which  is  listed  under  the 
ADDRESSES  section  of  this  notice. 

C.  Office  of  Management  and  Budget 
(OMB)  Review 

Under  Executive  Order  12291  (E.O. 
12291).  EPA  must  judge  whether  a 
regulation  is  "major,"  and  therefore 
subject  to  the  requirement  "to  the  extent 
permitted  by  law"  to  prepare  a 
Regulatory  Impact  Analysis  (RIA)  in 
connection  with  each  major  rule.  Major 
rules  are  defined  as  those  likely  to  result 
in  the  following: 

(1)  An  annual  cost  to  the  economy  of 
$100  million  or  more. 

(2)  A  major  increase  in  costs  or  prices 
for  consumers  or  individual  industries. 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or 
international  trade. 

The  total  cost  of  implementing  the 
enhanced  monitoring  and  compliance 
certification  requirements  for  all  major 
sources  would  incur  annualized  costs  in 
excess  of  $100  million.  The 
requirements  for  these  costs  are 
contained  in  section  114(a)(3)  of  the 
Act,  as  well  as  related  provisions  under 
section  114(a)(1)  and  title  V  of  the  Act. 
Although  some  of  these  costs  may 
represent  some  baseline  costs  due  to 
existing  State  and  Federal  monitoring 
and  compliance  certification 
requirements  and  not  new  costs,  EPA 
has  accounted  for  these  costs  in  these 
proposed  regulations.  Accordingly,  a 
Regulatory  Impact  Analysis  has  been 
prepared. 

Given  the  mandate  under  section  114 
of  the  Act  to  develop  these  regulations, 
EPA  has  taken  steps  to  provide  for  the 
timely  accomplishment  of  the  required 
objectives.  In  following  the 
implementation  principles  previously 
described  in  section  II.,  EPA  has 


proposed  to  allow  flexibility  in 
monitoring  selection  and  has  developed 
a  draft  EM  Reference  Document  to 
expedite  the  selection  process  for  many 
sources.  The  flexibility  and  the  EM 
Reference  Document  will  generally 
enable  some  sources  to  rely  on  existing 
monitoring  systems  with  little  or  no 
modifications.  The  EPA  has  thus 
reduced  the  overall  societal  cost  and 
any  adverse  economic  impact  associated 
with  meeting  the  environmental 
objectives  of  section  114.  Moreover, 
EPA's  analysis  shows  that  there  are  net 
societal  benefits  to  implementing  this 
rule  in  conjunction  with  40  CFR  part  70 
under  the  Act.  In  addition,  the  permit 
fee  revenue  collections  from  sources 
under  title  V  will  provide  State  and 
local  agencies  the  resources  to  develop 
and  implement  an  accountable  and 
enforceable  enhanced  monitoring  and 
compliance  certification  program. 

These  regulations  and  tne  draft  RIA 
will  be  submitted  to  OMB  for  review  as 
required  by  E.O.  12291.  Any  written 
comments  from  OMB  to  EPA,  and  any 
EPA  responses  to  those  comments,  will 
be  included  in  IDocket  A-91-52. 

D.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601,  et  seq.,  whenever  an 
Agency  publishes  any  proposed  or  final 
rule  in  the  Federal  Register,  it  must 
prepare  a  Regulatory  Flexibility 
Analysis  (RFA)  that  describes  the 
impact  of  the  rule  on  small  entities  (i.e., 
small  businesses,  organizations,  and 
governmental  jurisdictions).  That 
analysis  is  not  necessary,  however,  if  an 
Agency's  Administrator  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  EPA  has  established  guidelines 
for  determining  whether  an  RFA  is 
required  to  accompany  a  rulemaking 
package.  The  guidelines  state  the 
criteria  for  determining  when  the 
number  of  affected  small  entities  is 
"substantial"  and  whether  there  is  a 
significant  impact.  The  determination  of 
significant  impact  for  small  businesses 
depends  essentially  upon  compliance 
costs,  production  costs,  and  predicted 
closures.  For  small  governments,  the 
determination  of  significant  impact 
depends  upon  compliance  costs, 
operating  costs,  and  recordkeeping 
costs. 

A  regulatory  flexibility  screening 
analysis  was  prepared  to  examine  the 
potential  for  significant  adverse  impacts 
on  small  entities  associated  with 
specific  monitoring  and  certification 
provisions.  The  initial  results  of  this 
analysis  reveal  that  substantial  numbers 
of  small  ^titics  will  not  be  adversely 
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impacted,  in  large  part  because  EPA  has 
proposed  to  apply  the  regulations  only 
to  certain  emissions  units  at  major 
sources  and  to  emissions  units  subject 
to  40  CFR  part  61  (NESHAP) 
requirements,  and  to  rely  on  the  section 
112  standards  setting  process  to 
determine  enhanced  monitoring  for  all 
other  hazardous  air  pollutant  emissions 
units.  In  addition,  EPA  has  also  allowed 
for  the  use  of  general  permits  under  title 
V  and  will  provide  assistance  through 
the  small  business  assistance  program 
provisions  of  title  V.  These  initiatives 
will  provide  further  relief  to  those  small 
businesses  that  may  be  affected  by  the 
proposed  regulations. 

Consequently,  EPA  does  not  believe 
that  a  substantial  number  of  small 
entities  will  be  adversely  affected  or 
experience  significant  impacts.  As  such, 
EPA  proposes  to  certify  that  this  rule,  if 
promulgated,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities  and  thereby  does  not  require  an 
RFA.  The  EPA,  however,  solicits  any 
information  or  data  that  might  affect  this 
proposed  certification,  and  EPA  will 
reexamine  this  issue  if  necessary.  Any 
subsequent  analysis  of  information 
received  would  also  be  available  in  the 
docket  and  will  be  taken  into  account 
before  promulgation. 

E.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  OMB 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  An  Information 
Collection  Request  (ICR)  document  has 
b«en  prepared  by  EPA  (ICR  No.  1663.01) 
and  a  copy  may  be  obtained  from  Sandy 
Farmer,  Information  Policy  Branch 
(PM-223Y),  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW., 
Washington.  DC  20460,  or  by  calling 
(202) 260-2740. 

This  collection  of  information  is 
estimated  to  have  an  average  annual 
reporting  burden  ranging  from  119  to 
503  hours  and  to  require  from  1  to  45 
hours  per  recordkeeping  annually 
depending  on  the  enhanced  monitoring 
protocol  required.  This  includes  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to: 
Chief,  Information  Policy  Branch  (PM- 
223Y),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460;  and  to  the  Office  of 


Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

List  of  Sub)ect8 

40  CFR  Part  51 

Environmental  protection,  Air 
pollution  control.  Continuous  emission 
monitors.  New  soiut:e  review. 
Prevention  of  significant  deterioration. 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Continuous  emission 
monitors.  Prevention  of  significant 
deterioration,  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  60 

Environmental  protection.  Air 
pollution  control.  Continuous  emission 
monitors.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  61 

Environrnental  protection.  Air 
pollution  control.  Continuous  emission 
monitors,  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  64 

Environmental  protection.  Air 
pollution  control.  Continuous  emission 
monitors.  New  source  review,  Operating 
permits.  Prevention  of  significant 
deterioration.  Reporting  and 
recordkeeping  requirements. 

Dated:  September  30, 1993. 

Carol  M.  Browner, 

Administrator,  U.S.  Environmental  Protection 
Agency. 

For  the  reasons  set  forth  in  the 
preamble  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  51— REQUIREMENTS  FOR 
PREPARATION,  ADOPTION,  AND 
SUBMITTAL  OF  IMPLEMENTATION 
PLANS 

1.  The  authority  citation  for  part  51  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C  7401(b)(1),  7401, 
7411,  7414.  7470-7479,  7491,  7501-7508, 
7601.  7602  and  7661c. 

2.  Section  51.165  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

S  51 .  165    PennK  requirements, 
(a)*  •  • 


(2)(i)  Each  plan  shall  adopt  a 
preconstniction  review  program  to 
satisfy  the  requirements  of  sections 
172(b)(6)  and  173  of  the  Act  for  any  area 
designated  nonattainment  for  any 
national  ambient  air  quality  standard 
under  40  CFR  81.300.  Such  a  program 
shall  apply  to  any  new  major  stationary 
source  or  major  modification  that  is 
major  for  the  piollutant  for  which  the 
area  is  designated  nonattainment.  if  the 
stationary  source  or  modification  would 
locate  anywhere  in  the  designated 
nonattainment  area. 

(ii)  A  preconstniction  permit  program 
or  its  equivalent  required  under  this 
section  shall  include  adequate  authority 
and  procedures  for  implementing  the 
enhanced  monitoring  requirements  of 
part  64  of  this  chapter,  including  the 
authority  to  require  that  such  enhanced 
monitoring  be  used  to  determine 
compliance  with  any  emission 
limitations  or  standards  imposed 
pursuant  to  sections  172(b)(6)  and  173 
of  the  Act. 


3.  Section  51.166  is  amended  by 
adding  new  paragraphs  (a)(7),  ())(5)  and 
(n)(2)(iv)  and  revising  paragraph 
(n)(2)(iii)  to  read  as  follows: 

§51.166    Prevention  Of  Significant 
deterioration  of  air  quality. 

(a)«  •   • 

(7)  Enhanced  monitoring 
implementation.  A  preconstruction 
permit  program  or  its  equivalent 
required  under  this  section  shall 
include  adequate  authority  and 
procedures  for  implementing  the 
enhanced  monitoring  requirements  of 
part  64  of  this  chapter,  including  the 
authority  to  require  that  such  eiihanced 
monitoring  be  used  to  determine 
compliance  with  any  emission 
limitations  or  standards  imposed 
pursuant  to  section  160  of  the  Act. 

(5)  For  the  air  pollution  control 
requirements  applicable  pursuant  to  this 
section,  the  source  v^rill  monitor,  keep 
records,  and  provide  reports  necessary 
to  determine  compliance  with  and 
deviations  from  applicable  requirements 
and  meet  the  enhanced  monitoring 
requirements  of  part  64  of  this  chapter. 

(n)*  •  • 
(2)«  •  • 

(iii)  A  detailed  description  as  to  what 
system  of  continuous  emission 
reduction  is  planned  by  the  sourceMr 
modification,  emission  estimates,  and 
any  other  information  as  necessary  to 
determine  that  best  available  control 
technology  as  appUcable  would  be 
applied;  and 
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(iv)  A  detailed  description  as  to  what 
continuous  monitoring  methodology  is 
planned  by  the  source  to  determine 
compliance  with  and  deviations  from 
applicable  emission  Umitations  or 
standards,  and  compliance  with 
emission  reductions  planned  or 
assurance  that  emission  reductions  are 
achieved,  and  any  information 
necessary  to  determine  that  the 
enhanced  monitoring  requirements  of 
part  64  of  this  chapter  would  be  met. 

4.  Section  51.212  is  revised  to  read  as 
follows: 

§  51.212    Testing.  Inspection,  enforcement 
and  complaints. 

(a)  The  plan  must  provide  for: 

(1)  Periodic  testing  and  inspection  of 
stationary  sources. 

(2)  Establishment  of  a  system  for 
detecting  violations  of  any  rules  and 
regulations  through  the  enforcement  of 
appropriate  emission  limitations  and  for 
investigating  complaints. 

(3)  Enforceable  test  methods  for  each 
emission  limit  specified  in  the  plan. 
Inclusion  of  such  methods,  however, 
shall  not  preclude  enforcement  based  on 
other  credible  evidence.  As  an 
enforceable  method.  States  may  use: 

(i)  Any  of  the  appropriate  methods  in 
appendix  M  of  this  part.  Recommended 
Test  Methods  for  State  Implementation 
Plans:  or 

(ii)  An  alternative  method  following 
review  and  approval  of  that  method  by 
the  Administrator;  or 

(iii)  Any  appropriate  method  in 
apoendix  A  of  part  60  of  this  chapter. 

(b)  The  plan  must  provide  that,  for  the 
purpose  of  submitting  compliance 
certifications,  an  owner  or  operator  is 
not  prohibited  from  using  the  following 
in  addition  to  any  specified  conipliance 
test  methods: 

(1)  An  enhanced  monitoring  protocol 
approved  for  the  source  pursuant  to  part 
64  of  this  chapter. 

(2)  Any  other  monitoring  method 
approved  for  the  source  pursuant  to 
§  70.6(a)(3)  of  this  chapter  and 
incorporated  in  a  federally-enforceable 
o{>erating  permit. 

(c)  The  plan  must  allow  for  the  use  of 
any  credible  evidence  for  the  purpose  of 
establishing  whether  a  person  has 
violated  or  is  in  violation  of  any  such 
plan  and  must  provide  for  the  following: 

(1)  Information  from  the  use  of  the 
following  methods  is  presumptively 
credible  evidence  of  whether  a  violation 
has  occurred  at  a  source: 

(i)  An  enhanced  monitoring  protocol 
approved  for  the  source  pursuant  to  part 
64  of  this  chapter. 

(ii)  A  monitoring  method  approved 
for  the  source  pursuant  to  §  70.6(a)(3)  of 


this  chapter  and  incorporated  in  a 
federally-enforceable  operating  i>ermit. 

(iii)  Compliance  test  methods 
specified  in  the  applicable  plan. 

(iv)  Testing  or  monitoring  methods 
approved  for  the  source  in  a  federally- 
enforceable  permit  issued  pursuant  to 
part  C  or  D  of  title  I  of  the  Act. 

(2)  The  following  testing,  monitoring 
or  information-gathering  methods  are 
presumptively  credible  testing, 
monitoring  or  information-gathering 
methods: 

(i)  Any  federally-enforceable 
monitoring  or  testing  methods, 
including  those  in  parts  51. 60. 61  and 
75  of  this  chapter. 

(ii)  Other  testing,  monitoring  or 
information-gathering  methods  that 
produce  information  comparable  to  that 
produced  by  any  method  in  paragraph 
(c)(1)  or  (c)(2)(i)  of  this  section. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1 .  The  authority  citation  for  part  52  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et.  seq. 

2.  Section  52.12  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

S  52.1 2    Source  surveillance. 

(c)  Notwithstanding  any  other 
provisions  of  this  part,  for  purposes  of 
enforcement  under  sections  113  or  304 
of  the  Act  of  any  plan  promulgated  or 
approved  by  the  Administrator,  any 
credible  evidence  may  be  used  for  the 
purpose  of  establishing  whether  a 
person  has  violated  or  is  in  violation  of 
any  such  plan. 

(1)  Information  from  the  use  of  the 
following  methods  is  presumptively 
credible  evidence  of  whether  a  violation 
has  occurred  at  a  source: 

(i)  An  enhanced  monitoring  protocol 
approved  for  the  source  pursuant  to  part 
64  of  this  chapter. 

(ii)  A  monitoring  method  approved 
for  the  source  pursuant  to  §  70.6(a)(3)  of 
this  chapter  and  incorporated  in  a 
federally-enforceable  operating  permit, 

(iii)  Compliance  test  methods 
specified  in  the  applicable  plan 
approved  in  this  part. 

(iv)  Testing  or  monitoring  methods 
approved  for  the  source  in  a  federally- 
enforceable  permit  issued  pursuant  to 
part  C  or  D  of  title  I  of  the  Act. 

(2)  The  following  testing,  monitoring 
or  information-gathering  methods  are 
presumptively  credible  testing, 
monitoring  or  information-gathering 
methods: 

(i)  Any  federally-enforceable 
monitoring  or  testing  methods. 


including  those  in  parts  51. 60. 61  and 
75  of  this  chapter. 

(ii)  Other  testing,  monitoring  or 
information-gathering  methods  that 
produce  information  comparable  to  that 
produced  by  any  method  in  paragraph 
(c)(1)  or  (c)(2)(i)  of  this  section. 

3.  Section  52.21  is  amended  by 
adding  new  paragraphs  (j)(5),  (n)(2)(iii) 
and  (n)(2)(iv)  to  read  as  follows: 

S  52.21    Prevention  of  significant 
detertoration  of  air  quality. 

())*•• 

(5)  For  the  air  pollution  control 
requirements  applicable  pursuant  to  this 
section,  the  source  will  monitor,  keep 
records,  and  provide  reports  necessary 
to  determine  compliance  with  and 
deviations  from  the  applicable 
requirements  and  meet  the  enhanced 
monitoring  requirements  of  part  64  of 
this  chapter. 
*        *        *        •        ft 

(n)*  •   • 

(2)*   *   * 

(iii)  A  deteiiled  description  as  to  what 
system  of  continuous  emission 
reduction  is  planned  by  the  source  or 
modification,  emission  estimates,  and 
any  other  information  as  necessary  to 
determine  that  best  available  control 
technology  as  applicable  would  be 
applied;  and 

liv)  A  detailed  description  as  to  what 
continuous  monitoring  methodology  is 
planned  by  the  source  to  determine 
compliance  with  and  deviations  from 
applicable  emission  limitations  or 
standards,  and  compliance  with 
emission  reductions  planned  or 
assurance  that  emission  reductions  are 
achieved,  and  any  information 
necessary  to  determine  that  the 
enhanced  monitoring  requirements  of 
part  64  of  this  chapter  would  be  met. 

4.  Subpart  A  of  part  52  is  amended  by 
adding  a  new  §  52.30  to  read  as  follows: 

§52.30    Compliance  certifications. 

(a)  Notwithstanding  any  other 
provision  in  any  plan  promulgated  or 
approved  by  the  Administrator  and 
listed  in  paragraph  (c)  of  this  section,  for 
the  purpose  of  submission  of 
compliance  certifications  an  owner  or 
operator  is  not  prohibited  from  using 
the  following  in  addition  to  any 
specified  compliance  test  methods: 

(1)  An  enhanced  monitoring  protocol 
approved  for  the  source  pursuant  to  part 
64  of  this  chapter. 

(2)  Any  other  monitoring  method 
approved  for  the  source  pursuant  to 
§  70.6(a)(3)  of  this  chapter  and 
incorporated  in  a  federally-enforceable 
operating  permit. 

(b)  For  the  purposes  of  enforcement 
under  sections  113  or  304  of  the  Act  of 
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any  plan  promulgated  or  approved  by 
the  Administrator  and  listed  in 
paragraph  (c)  of  this  section,  §  52.12(c) 
shall  apply- 

(c)  For  the  following  stale  and  federal 
implementation  plans,  paragraphs  (a) 
and  (b)  of  this  section  are  incorporated 
into  the  plan: 

(1)  The  federal  implementation  plan 
provisions  at  §§52.741-52.742 
(Chicaeo,  IL). 

(2)  Tne  federal  implementation  plan 
provisions  at  §  52.1881  (Cuyahoga,  OH). 

PART  60— STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES 

1.  The  authority  citation  for  part  60  is 
revised  to  read  as  follows: 

Authority:  42  LI  SC.  7401,  7411.  7414. 
7416,  7601,  and  7661c. 

2.  Section  60.11  is  amended  by 
revising  paragraphs  (a),  (b),  (e)(5)  and  (f) 
and  by  adding  paragraphs  (g)  and  (h)  to 
read  as  follows: 

§60.11  Compliance  with  standards  and 
maintenance  requirements. 

(a)  Compliance  with  standards  in  this 
part,  other  than  opacity  standards,  may 
be  determined  by  performance  tests 
established  by  §  60.8  as  required  by  this 
part,  unless  otherwise  specified  in  the 
applicable  subpart.  Nothing  in  this 
paragraph  (a)  of  this  section  shall 
preclude  the  use  of  other  methods  and 
procedures  for  the  purposes  set  forth  in 
paragraphs  (g)  and  (h)  of  this  section. 

(b)  Compliance  with  opacity 
standards  in  this  part  may  be 
determined  by  conducting  observations 
as  required  by  this  part  in  accordance  . 
with  Reference  Method  9  in  appendix  A 
of  this  part,  any  alternative  or 
equivalent  method  that  is  approved  by 
the  Administrator  pursuant  to  §  60.8,  or 
as  provided  in  paragraph  (e)(5)  of  this 
section.  For  purposes  of  determining 
initial  compliance,  the  minimum  total 
time  of  observations  shall  be  3  hours  (30 
6-minute  averages)  for  the  performance 
test  or  other  set  of  observations 
(meaning  those  fugitive-type  emission 
sources  subject  only  to  an  opacity 
standard).  Nothing  in  paragraph  (b)  of 
this  section  shall  preclude  the  use  of 
other  methods  and  procedures  for  the 
purposes  set  forth  in  paragraphs  (g)  and 
(h)  of  this  section. 

(e)*  •  • 

(5)  An  owner  or  operator  of  an 
affected  facility  subject  to  an  opacity 
standard  may  submit,  for  compliance 
purposes,  continuous  opacity 
monitoring  system  (COMS)  data  results 
produced  during  any  performance  test 
required  under  §  60.8  in  lieu  of  Method 


9  observation  data.  If  an  owner  or 
operator  elects  to  submit  COMS  data  for 
compliance  with  the  opacity  standard, 
he  shall  notify  the  Administrator  of  that 
decision,  in  writing,  at  least  30  days 
before  any  performance  test  required 
under  §60.8  is  conducted.  For  the 
purpose  of  determining  compliance 
with  the  opacity  standard  during  a 
performance  test  required  under  §  60.8 
using  COMS  data,  the  minimum  total 
time  of  COMS  data  collection  shall  be 
averages  of  all  6-minute  continuous 
periods  within  the  duration  of  the  mass 
emission  performance  test.  Results  of 
the  COMS  opacity  determinations  shall 
be  submitted  along  with  the  results  of 
the  performance  test  required  under 
§  60.8.  The  owner  or  operator  of  an 
affected  facility  using  a  COMS  for 
compliance  purposes  is  responsible  for 
demonstrating  that  the  COMS  meets  the 
requirements  specified  in  §  60.13(c), 
that  the  COMS  has  been  properly 
maintained  and  operated,  and  that  the 
resulting  data  have  not  been  altered  in 
any  way. 

(f)  Special  provisions  set  forth  under 
an  applicable  subpart  of  this  part  shall 
supersede  any  conflicting  provisions  of 
this  section,  provided  that  no  such 
special  provisions  shall  be  deemed  to 
exclude  the  use  of  monitoring  methods 
pursuant  to  paragraph  (g)  of  this  section 
for  the  purpose  of  certifying  compliance 
or  the  use  of  any  credible  evidence 
pursuant  to  paragraph  (h)  of  this  section 
for  the  purpose  of  establishing  whether 
a  person  has  violated  or  is  in  violation 
of  a  standard  in  this  part. 

(g)  Notwithstanding  any  other 
provision  in  this  part,  for  the  purpose  of 
submission  of  compliance  certifications 
for  any  standard  under  this  part,  an 
owner  or  operator  is  not  prohibited  from 
using  the  following  methods  in  addition 
to  any  appropriate  sf>ecified  test 
methods  in  this  section  or  the 
applicable  subpart: 

fl)  An  enhanced  monitoring  protocol 
approved  for  an  affected  facility 
pursuant  to  part  64  of  this  chapter. 

(2)  Any  otiier  monitoring  method 
approved  for  an  affected  facility 
pursuant  to  §  70.6(a)(3)  of  this  chapter 
and  incorporated  in  a  federally- 
enforceable  operating  permit. 

(h)(1)  Notwithstandmg  any  other 
provisions  of  this  part,  for  purposes  of 
an  enforcement  action  under  section 
113  or  304  of  the  Act,  any  credible 
evidence  may  be  used  for  the  purpose 
of  establishing  whether  a  person  has 
violated  or  is  in  violation  of  a 
reouirement  in  this  part. 

(2)  ^formation  from  the  use  of  the 
following  methods  is  presumptively 
credible  evidence  of  whether  a  violation 
has  occurred  at  an  affected  facility: 


(i)  An  enhanced  monitoring  protocol 
approved  for  the  affected  facility 
pursuant  to  part  64  of  this  chapter. 

(ii)  A  monitoring  method  approved 
for  the  affected  facility  pursuant  to 
§  70.6(a)(3)  of  this  chapter  and 
incorporated  in  a  federally-enforceable 
operating  permit. 

(iii)  Testing  or  monitoring  methods 
approved  for  the  affected  facility  in  a 
federally-enforceable  permit  issued 
pursuant  to  part  C  or  D  of  title  1  of  the 
Act. 

(iv)  Compliance  test  methods 
established  in  the  applicable  subpart  of 
this  part,  including  observations 
conducted  in  accordance  with  Reference 
Method  9  in  appendix  A  of  this  part  for 
the  purpose  of  opacity  standards. 

(v)  Alternative  or  equivalent  test 
methods  approved  by  the  Administrator 
and  established  pursuant  to  §  60.8,  or  a 
continuous  opacity  monitoring  system 
as  provided  for  in  §60.1 1(e)(5). 

(vi)  Compliance  test  methods 
specified  in  an  applicable  plan 
approved  pursuant  to  subpart  B  of  this 
part  with  respect  to  designated  facilities 
as  defined  in  §60.21. 

(3)  The  following  testing,  monitoring 
or  information-gathering  methods  are 
presumptively  credible  testing, 
monitoring  or  information-gathering 
methods: 

(i)  Any  federally-enforceable 
monitoring  or  testing  methods, 
including  those  in  parts  51.  60,  61  and 
75  of  this  chapter. 

(ii)  Other  testing,  monitoring  or 
information-gathering  methods  that 
produce  information  comparable  to  that 
produced  by  any  method  in  paragraph 
(h)(2)  or  (h)(3)(i)  of  this  section. 

PART  61— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS 

1.  The  authority  citation  for  part  61  is 
revised  to  read  as  follows: 

Authority:  42  U  SC.  7401,  7412,  7414. 
7416.  7601,  and  7661c. 

2.  Section  61.12  is  amended  by 
revising  paragraphs  (a)  and  (b),  and 
adding  paragraphs  (e)  and  (f),  to  read  as 
follows: 

$61.12    Compliance  with  standards  and 
maintenance  requlrentents. 

(a)  Compliance  with  numerical 
emission  limits  may  be  determined  by 
emission  tests  established  in  §61.13  or 
as  otherwise  specified  in  an  individual 
subpart.  Nothing  in  paragraph  (a)  of  this 
section  shall  preclude  the  use  of  other 
methods  and  procedures  for  the 
purposes  set  forth  in  paragraphs  (e)  and 
(f)  of  this  section. 

(b)  Compliance  with  design, 
equipment,  work  practice  or  operational 
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standards  may  be  determined  as 
specified  in  an  individual  subpart. 
Nothing  in  paragraph  (b)  shall  preclude 
the  use  of  other  methods  and 
procedures  for  the  purposes  set  forth  in 
paragraphs  (e)  and  (f)  of  this  section. 
•        •        •  ^      *        * 

(e)  Notwithstanding  any  other 
provision  in  this  part,  for  the  purpose  of 
submission  of  compliance  certiHcations 
for  any  standard  under  this  part,  an 
owner  or  operator  is  not  prohibited  from 
using  the  following  in  addition  to  any 
speciHed  test  methods  in  §61.13  or  the 
applicable  subpart: 

(1)  An  enhanced  monitoring  protocol 
approved  for  an  affected  facility 
pursuant  to  part  64  of  this  chapter. 

(2)  Any  other  monitoring  method 
approved  for  an  affected  facility 
pursuant  to  S  70  6(a)(3)  of  this  chapter 
and  incorporated  in  a  federally- 
enforceable  operating  permit. 

(f)(1)  Notwithstanding  any  other 
provisions  of  this  part,  for  purposes  of 
an  enforcement  action  under  .section 
1 13  or  304  of  the  Act.  any  credible 
evidence  may  be  used  for  the  purpose 
of  establishing  whether  a  person  has 
violated  or  is  in  violation  of  a  standard 
in  this  part. 

(2)  Information  from  the  use  of  the 
following  methods  is  presumptively 
credible  evidence  of  whether  a  violation 
has  occurred  at  an  affected  facility: 

(i)  Emission  tests  established  in 
§61.13  or  as  otherwise  specified  in  the 
applicable  subpart. 

(ii)  An  enhanced  monitoring  protocol 
approved  for  the  source  pursuant  to  part 
64  of  this  chapter. 

(iii)  A  monitoring  method  approved 
for  the  source  pursuant  to  §  70.6(aK3)  of 
this  chapter  and  incorporated  in  a 
federally-enforceable  operating  permit. 

(iv)  Testing  or  monitoring  methods 
approved  for  the  affected  facility  in  a 
federally-enforceable  permit  issued 
pursuant  to  part  C  or  D  of  title  I  of  the 
Act. 

(3)  The  following  testing,  monitoring 
or  information-gathering  methods  are 
presumptively  credible  testing, 
monitoring  or  information-gathering 
methods: 

(i)  Any  federally-enforceable 
monitoring  or  testing  methods, 
including  those  in  parts  51, 60, 61  and 
75  of  this  chapter. 

(ii)  Other  testing,  monitoring  or 
information-gathering  methods  that 
produce  information  comparable  to  that 
produced  by  any  method  in  paragraph 
(f)(2)  or  (0(3)(i)  of  this  section. 

Part  64  is  added  to  read  as  follows: 


PART  64— ENHANCED  MONirORING 
PROGRAM 

64.1  Applicability. 

64.2  Deflnitions. 

64.3  Implementation  requirements. 

64.4  Enhanced  monitoring  protocol 
requirements. 

64.5  Reporting  requirements. 

64.6  Recordkeeping  requirements. 

64.7  Permit  application  requirements. 

64.8  Permit  requirements. 

64.9  Prohibitions. 

Appendix  A  to  Pari  84 — General 
Perfonnance  Spaofications  for  Enhanced 
Monitoring  Protocob 

Appendix  B  to  Pari  64 — General  Equipment, 
Installation,  and  Calibration  Gas 
Specifications  for  ^ihanced  Monitoring 
Protocols 

Appendix  C  to  Part  64 — General 
Peifonnance  Verification  Test  Procedures 
for  Enhanced  Monitoring  Protocols 

Appendix  D  to  Part  64— General  Quality 
Assurance  Plan  Specifications  for  Enhanced 
Monitoring  Protocols 

Audiority:  42  U.S.C  7414  and  7661c 

§64.1    Applicability. 

(a)  Regulated  hazardous  air  pollutant 
sources.  The  requirements  of  this  part 
shall  apply  to  each  emissions  unit  that 
is  subject  to  an  emission  limitation  or 
standard  under  part  61  of  this  chapter 
and  is  required  to  obtain  a  permit,  but 
only  with  respect  to  such  emission 
limitation  or  standard. 

(b)  Other  regulated  air  pollutant 
sources.  Except  as  provided  in 
paragraph  (a)  of  this  section  with 
respect  to  emissions  units  subject  to 
requirements  under  part  61  of  this 
chapter,  the  requirements  of  this  part 
shall  apply  to  the  following  emissions 
units  at  a  major  source,  but  only  with 
respect  to  emission  limitations  or 
standards  applicable  to  a  regulated  air 
pollutant  for  which  the  stationary 
source  is  classifled  as  a  major  source: 

(1)  Each  emissions  unit  that  has  the 
potential  to  emit  any  such  regulated  air 
pollutant  in  amounts  equal  to  or  greater 
than  thirty  percent  of  the  minimum 
potential  emissions,  in  tons  per  year, 
required  for  the  source  to  be  classified 
as  a  major  source  under  the  Act  for  that 
regulated  air  pollutant. 

(2)  Each  group  of  emissions  units  at 
a  major  source  for  which  compliance 
with  an  applicable  emission  limitation 
or  standard  is  achieved  by  aggregating, 
averaging,  apportioning  or  trading 
emissions  among  such  units  if, 
collectively,  the  group  of  emissions 
units  has  the  potential  to  emit  any  such 
regulated  air  pollutant  in  amounts  equal 
to  or  greater  than  thirty  percent  of  the 
minimum  potential  emissions,  in  tons 


per  year,  required  for  the  source  to  be 
classified  as<«  major  source  under  the 
Act  for  that  regulated  air  pollutant. 

(c)  Exemptions.  The  provisions  of  this 
part  shall  not  apply  to  any  emission 
limitations  or  standards  established 
pursuant  to  the  following: 

(1)  Sections  404,  405,  406,  407(a).  and 
407(b)  of  the  Act. 

(2)  Section  603  of  the  Act. 

(3)  Section  112  of  the  Act.  except  for 
standards  established  in  part  61  of  this 
chapter.  The  requirements  for  enhanced 
monitoring  under  section  1 14(a)(3)  of 
the  Act  for  emission  limitations  or 
standards  under  section  112  of  the  Act, 
other  than  standards  established  in  part 
61  of  this  chapter,  shall  be  specified  in 
the  individual  emission  limitations  or 
standards  established  pursuant  to 
section  112  of  the  Act. 

(4)  Part  61  of  this  chapter.  Subpart 
M — National  Emission  Standard  for 
Hazardous  Air  Pollutants  for  Asbestos. 
§61.145.  Standard  of  Demolition  and 
Renovation. 

(5)  Part  60  of  this  chapter.  Subpart 
AAA — Standards  of  Performance  for 
New  Residential  Wood  Heaters. 

(d)  Additional  requirements.  Unless 
explicitly  stated  otherwise,  nothing  in 
this  part  shall: 

( 1 )  Excuse  the  owner  or  operator  of  a 
source  from  any  other  monitoring, 
recordkeeping  or  reporting  requirement 
that  may  apply  pursuant  to  any  other 
provision  of  the  Act. 

(2)  Restrict  the  authority  of  the 
Administrator  or  the  permitting 
authority  to  impose  additional  or  more 
restrictive  monitoring,  recordkeeping, 
testing,  or  reporting  requirements  on 
any  owner  or  operator  of  a  source  under 
any  other  provision  of  the  Act, 
including  section  114(a)(1),  or  State  law. 
as  applicable. 

164.2    Deflnttions. 

The  following  definitions  apply  to 
part  64.  Except  as  specifically  provided 
in  this  section,  terms  used  in  this  part 
retain  the  meaning  accorded  them  under 
the  applicable  provisions  of  the  Act. 

Act  means  the  Clean  Air  Act,  as 
amended  by  Public  Law  101-549,  42 
U.S.C.  7401  et  seq. 

Applicable  emission  limitation  or 
standard  means  an  emission  limitation 
or  standard  subject  to  the  requirements 
of  this  part,  including: 

(1)  An  emission  limitation  or  standard 
applicable  to  a  regulated  hazardous  air 
pollutant  under  part  61  of  this  chapter: 
or 

(2)  An  emission  limitation  or  standard 
applicable  to  a  regulated  air  pollutant, 
other  than  a  hazardous  air  pollutant 
under  section  1 12  of  the  Act.  for  which 
the  source  is  classified  as  a  major 
source. 
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Contimious  cmnptionce  means,  with 
respect  to  an  applicable  emissioa 
limitation  or  standard,  that: 

(1)  An  owner  or  operator  haa  obtained 
quality-assured  data  from  an  enhanced 
monitoring  protocol  for  all  periods  in  a 
reporting  p^iod  during  which  the 
eiuianced  monitoring  protocol  is 
reouired  to  operate; 

(2)  Such  data  demonstrate  that  an 
owner  or  operator  has  complied  with 
the  applicable  emission  Umitatioa  or 
stanoard  during  all  monitored  periods 
during  the  reporting  period;  and 

(3)  Any  other  data  collected  for  the 
purpose  of  determining  compliance 
dxiring  the  period  demonstrate  that  an 
owner  or  operator  has  complied  with  an 
applicable  emission  limitation  or 
standard  during  the  periods  in  which 
such  data  were  collected. 

Demonstrated  compliance  parameter 
level  means  a  minimum  or  ninyin>^,m^ 
value  (or  range  of  values  between  a 
minimum  and  maximum  value) 
established  for  a  control  device  or 
process  parameter  which,  if  achieved  by 
itself  or  in  combination  with  one  or 
more  other  demonstrated  compliance 
parameter  levels,  demonstrates  that  an 
oivner  or  operator  has  complied  with  an 
applicable  emission  limitation  or 
standard.  A  demonstrated  compliance 
parameter  level  is  established  pursuant 
to  the  correlation  test  procedures  in 
appendix  C  of  this  part. 

Deviation  means  any  condition 
determined  by  data  from  an  enhanced 
monitoring  protocol,  or  any  other  data 
collected  that  can  be  used  to  determine 
compliance,  that  identifies  that  an 
emissions  unit  subject  to  this  part  has 
failed  to  meet  an  appHcable  emission 
limitation  or  standard.  A  deviation 
includes  a  condition  that  either  violates 
an  applicable  emission  Hmitation  or 
standard  or  that  would  constitute  a 
violation  except  for  a  provision 
promulgated  or  approved  bv  the 
Administrator  pursuant  to  me  Act  that 
exempts  such  condition  from  being  a 
federally-enforceable  violation. 
Included  within  the  meaning  of 
"deviation'*  are  any  oT  the  following: 

(1)  Emissions  that  erxceed  an  emission 
hmitation  or  standard. 

(2)  A  process  or  control  device 
parameter  value  which  demonstrates 
that  an  emission  limitation  or  standard 
has  not  been  met. 

(3)  Any  other  condition  in  whicJi  data 
collected  that  can  be  used  to  determine 
compliance  identifies  that  an  applicable 
emission  Hmitation  or  standard  has  not 
been  met. 

Emission  Hmitation  or  standard 
means  any  federatty-eniorceable 
emission  limitation,  emission  standard, 
standard  of  performance  at  means  of 


emission  limitation  as  defined  under  the 
Act.  An  emission  limitation  or  standard 
may  be  expressed  in  terms  of  the 
pollutant,  expressed  either  as  a  specific 
quantity,  rate  or  concentration  of 
emissions  (e.g.,  lbs.  of  SOj/hr.  lbs.  of 
SOi/mraBtu.  or  kilograms  of  VOC/liter 
of  apphed  coating  solids)  or  as  the 
relationship  of  uncontrolled  to 
controlled  emissions  (e.g.«percentage 
capture  and  destruction  efnciency  of 
VOC  or  percentage  reduction  of  SOJ. 
An  emission  limitation  or  standard  may 
also  be  expressed  either  as  a  work 
practice  (e.g..  leak  detecti<ni  aivd  repair 
programs  for  VOC  or  mercury 
emissions),  process  or  control  device 
parameter  (e.g.,  incinerator  temperature 
for  VOC  destruction  efficiency),  or  other 
form  of  design,  equipment,  durational 
or  operation  and  maintenance 
reo':irement. 

Emissions  unit  means  any  part  or 
activity  of  a  source  that  emits  or  has  the 
potential  to  emit  any  regalated  air 
pollutant  for  which  an  emission 
limitation  or  standard  has  been 
estabHsbed.  This  term  is  not  meant  to 
alter  or  affect  the  definition  of  the  term 
"unit"  for  purposes  of  title  fV  of  the  Act 
or  of  the  term  "emissions  unit"  for 
purposes  of  title  V  of  the  Act. 

Enhanced  monitoring  means  the 
methodology  used  by  an  owner  or 
operator  to  detect  dcrviations  with 
sufficient  representativeness,  accttracy, 
precisioB,  reliabihty,  frequency  and 
timeUnesa  in  order  to  determine  if 
compliance  is  continuous  during  a 
reporting  period.  Such  monitoring  abat] 
be  condiicted  through  an  enhanced 
monitoring  f>rotocol  established  in 
accordance  writh  §64.4. 

Enhanced  monitoring  protocol  means 
the  methodolo^,  and  al)  installation, 
equipment,  performance,  operation  aiid 
quality  assurance  requirements 
applicable  to  such  methodology, 
deifeloped  by  the  owner  or  operator  and 
approved  by  the  permitting  authority  for 
the  purpose  of  conducting  enhanced 
monitorinc. 

Estabmned  monitoring  means  a 
monitoring  methodology  that  has  been 
demonstrated  to  be  a  feasble  means  of 
assessing  cocnpbance  with  emission 
limitations  or  standards  for  a  specific 
type  of  emissions  unit.  In  considering 
whether  established  monitoring  is 
applicable  to  a  porticuiar  emissions 
unit,  limitations  in  the  applicable 
requirement  in  which  the  monitoring  is 
established  that  relate  to  the  date  of 
construction  or  modification  of  an 
emissions  unit  shall  not  be  taken  into 
account.  Monitoring  methodologies 
developed  pursuant  to  the  following 
requirements  shall  be  considered 
established  monitoring  methodologies: 


(1)  Monitoring  requirements 
established  under  part  60  or  61  of  this 
chapter. 

(2)  Monitoring  requirements 
estabKshed  in  appendix  P  of  part  SI  of 
this  chapter. 

(3)  Monitoring  reqtiirements  in 
fanplementation  plans  approved  or 
promulgated  by  the  Administrator 
pursuant  to  trtJe  I  of  the  Act  that  reflect 
a  Control  Technique  Guideline 
pubHshed  by  the  Administrate  under 
section  108  of  the  Act. 

(4)  Monitoring  requiremeitts 
eetabhshed  in  any  preconstmction 
permit  issued  pursuant  to  regulationa 
approved  or  promulgated  through 
rulemaking  under  title  I.  inchiding  pert 
C  or  D,  of  the  Act. 

(5)  Monitoring  requirenenCs 
established  in  part  75  of  this  chapter. 

Fugitive  emissions  are  those 
emiesions  which  could  not  reesonaMy 
pass  through  a  stack,  chimney,  vent,  or 
other  fimctionally-eauivalent  opening. 

Intermittent  compliance  means,  wrai 
respect  to  an  apphcabie  emission 
limitation  or  standard,  that  an  owner  or 
operMor  has  either 

(1)  Deviated  from  the  applicable 
•miasian  hmilatian  or  standwd  far  a 
period  in  which  no  fBderally-approved 
or  promulgated  exemption  from  such 
deviation  applies;  or 

(2)  Failed  to  obtain  quaUty-assurad 
enhanced  raomtoring  fMntocol  data 
during  a  period  in  which  obtaining  such 
data  was  required  to  be  obtained  undw 
an  approved  eBhanoad  monitanng 
protocoL 

A4i/or  source  means  any  ma|or  source 
as  defined  in  §  7a2  of  this  chapter, 
excluding  any  hazardous  air  polhttaot 
source  included  in  paragraph  (1)  of  thai 
definition. 

Owner  or  operator  metana  any  person 
who  owns,  leases,  operates,  controls  or 
supervises  a  stationary  source  sublet  to 
this  part. 

Permit  means  any  applicable  permit 
issued,  renewed,  amended,  revised,  or 
modified  under  part  C  or  D  of  title  I  of 
the  Act.  or  title  V  of  the  Act. 

Permitting  authority  means  eithw  of 
the  following  with  respect  to  any  paimtt 
program: 

(1)  The  Administrator,  in  the  case  of 
EPA-implemented  programs;  or 

(2)  The  State  air  pollution  control 
agency,  local  agency,  other  State  agency, 
or  other  agency  authorized  by  the 
Administrator  to  manage  a  permit 
program  under  part  C  or  D  of  title  I  of 
the  Act,  or  title  V  of  the  Act. 

Potential  to  emit  means  the  maximum 
capacity  of  a  stationary  source  or  an 
emissions  unit  to  emit  any  air  pollutant 
under  its  physical  and  operational 
design.  Any  physical  or  operational 
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limitation  on  the  capacity  of  an 
emissions  unit  to  emit  an  air  pollutant, 
including  air  pollution  control 
equipment  and  restrictions  on  hours  of 
operation  or  on  the  type  or  amount  of 
material  combusted,  stored  or 
processed,  shall  be  treated  as  part  of  its 
design  if  the  limitation  is  enforceable  by 
the  Administrator.  This  term  does  not 
alter  or  affiect  the  use  of  this  term  for  any 
other  piuposes  under  the  Act.  or  the 
term  "capacity  factor"  as  used  in  title  IV 
of  the  Act  or  the  regulations 
promulgated  thereunder. 

Regulated  air  pollutant  shall  have  the 
same  meaning  as  provided  under  part 
70  of  this  chapter. 

Responsible  official  shall  have  the 
same  meaning  as  provided  under  part 
70  of  this  chapter. 

§64.3    Imptomentation  raqulrenMnts. 

(a)  Implementation  through  permits. 
The  enhanced  monitoring  requirements 
of  this  part  shall  be  implemented 
through  the  regulations  established  for 
issuing  permits  pursuant  to  part  C  or  D 
of  title  I  of  the  Act.  or  title  V  of  the  Act, 
and  as  further  specified  in  §§  64.7  and 
64.8. 

(b)  Effective  date.  The  requirements  of 
this  part  shall  become  effective  (Insert 
date  30  days  from  the  date  of 
publication  of  the  final  rule]. 

(c)  Previously  submitted  part  CorD 
permit  applications.  If  a  source  has 
submitted  a  permit  application  for  a 
permit  required  under  part  C  or  D  of 
title  I  of  the  Act  prior  to  the  effective 
date  of  the  regulations  under  this  f>art. 
the  requirements  of  this  part  shall  not 
apply  to  such  source  until  such  source 
is  required  to  obtain  an  operating  permit 
pursuant  to  title  V  of  the  Act. 

(d)  Permit  modifications.  In 
accordance  with  the  requirements 
specified  in  §  70.7  of  this  chapter, 
subsequent  to  the  issuance  of  an 
operating  permit  pursuant  to  a  program 
approved  under  title  V  of  the  Act,  an 
owner  or  operator  shall  submit  a 
proposed  enhanced  monitoring  protocol 
and  be  required  to  obtain  a  significant 
permit  modification  pursuant  to  the 
procedures  in  §  70.7(e)(4)  of  this  chapter 
(or  any  conesponding  procedures 
included  in  any  Federal  permit  program 
promulgated  under  title  V  of  the  Act) 
prior  to  modifying  an  approved 
enhanced  monitoring  protocol,  or 
modifying  any  emissions  unit  in  such  a 
manner  that: 

(1)  The  emissions  unit  becomes 
subject  to  the  requirements  of  this  part; 
or 

(2)  The  enhanced  monitoring  protocol 
previously  approved  for  such  emissions 
unit  would  fail  to  satisfy  the 


requirements  of  this  part  after  such 
modification. 

§  64.4    Enhanced  monitoring  protocol 
requirements. 

(a)  General  requirements.  (1)  An 
owner  or  operator  shall  use  an  enhanced 
monitoring  protocol  that  meets  the 
requirements  of  this  section  for  each 
emissions  unit  subject  to  this  part  in 
order  to  determine  continuous  or 
intermittent  compliance  with  each 
applicable  emission  limitation  or 
standard.  To  meet  this  requirement,  the 
enhanced  monitoring  protocol  shall  be 
sufficiently  representative,  accurate, 
precise,  reliable.  fi«quent  and  timely  to 
determine  whether  a  deviation  fit)m  an 
applicable  emission  limitation  or 
standard  occurs. 

(2)  An  enhanced  monitoring  protocol 
may  include  existing,  modified  or  new 
monitoring  systems  or  other  monitoring 
procedures  at  an  emissions  unit. 
Depending  on  the  type  of  emission 
limitation  or  standard,  regulated  air 
pollutant  and  emissions  unit,  an 
enhanced  monitoring  protocol  could 
include  one  or  more  of  the  following 
upon  a  demonstration  that  the 
requirements  in  this  part  are  satisfied: 

(i)  Continuous  emission  monitoring 
systems. 

(ii)  Continuous  process  or  control 
device  parameter  monitoring  systems  or 
procedures. 

(iii)  Emission  calculations  based  on 
accepted  engineering  estimation 
techniques. 

k   (iv)  Maintenance  and  analysis  of 
records  of  fuel  or  raw  materials  usage. 

(v)  Periodic  verification  of  emissions, 
process  parameters  or  control  device 
parameters  using  portable  or  in  situ 
measurement  devices. 

(vi)  Recording  results  of  a  program  or 
protocol  to  conduct  specific  operation 
and  maintenance  procedures,  leak 
detection,  fugitive  dust  control,  or  other 
work  practices. 

(vii)  Any  other  form  of  measuring 
emissions,  process  parameters  or  control 
device  parameters  that  can  achieve  the 
requirements  of  this  part. 

(b)  Protocol  performance  and 
operating  requirements.  The  owner  or 
operator  shall: 

(1)  Satisfy  applicable  performance, 
equipnnent,  installation  and  calibration 
gas  specifications  in  accordance  with 
the  specifications  and  procedures 
provided  in  appendices  A  and  B  of  this 
part. 

(2)  Conduct  applicable  performance 
verification  test  procedures  in 
accordance  with  the  procedures 
provided  in  appendix  C  of  this  part. 

(3)  Conduct  a  program  of  quality 
assurance  activities  in  accordance  with 


the  quality  assurance  procedures 
provided  in  appendix  D  of  this  part. 

(4)  Obtain  quality-assured  data  from 
the  enhanced  monitoring  protocol, 
consistent  with  the  measurement 
frequency  specification  for.  and  the 
other  design  elements  of.  the  protocol, 
for  all  periods  of  emissions  unit 
operating  time  that  is  sufficient  to 
satisfy: 

(i)  Any  minimum  data  availability 
requirement  that  an  owner  or  operator 
must  satisfy  with  respect  to  an 
applicable  emission  limitation  or 
standard  pursuant  to  part  60  or  61  of 
this  chapter;  or 

(ii)  If  no  such  provision  applies  to  an 
applicable  emission  Hmitation  or 
standard,  a  minimum  data  availability 
requirement  that  reflects  obtaining 
quality-assured  data  for  all  emissions 
unit  operating  time  periods  excluding  a 
fixed  percentage  of  operating  time  that 
the  owner  or  operator  justifies  to  the 
permitting  authority  as  necessary  to 
conduct  quality  assurance  procedures 
pursuant  to  paragraph  (b)(3)  of  this 
section,  including  routine  maintenance 
activities. 

(5)  A  permitting  authority  may  allow 
an  owner  or  operator  to  use  alternative 
performance  specifications,  equipment, 
installation  and  calibration  gas 
specifications,  performance  verification 
procedures  or  quality  assurance 
procedures  that  are  comparable  to  the 
specifications  and  procedures  set  forth 
in  appendices  A.  B.  C  and  D  of  this  part, 
provided  that  such  alternative 
specifications  and  procedures: 

(i)  Contain  elements  that  correspond 
to  the  elements  in  the  specifications, 
tests  and  procedures  included  in  the 
appendices  of  this  part; 

(ii)  Require  relative  accuracy, 
calibration  error  and  measurement 
ftequency  specifications  that  are  at  least 
as  stringent  as  the  specifications 
included  in  appendix  A  of  this  part;  and 

(iii)  In  all  other  respects  provide,  at  a 
minimum,  the  same  degree  of 
confidence  in  the  representativeness, 
accuracy,  precision^  reliabihty, 
frequency  and  timeliness  of  the  data 
fitjm  the  enhanced  monitoring  protocol 
as  the  performance  and  operating 
requirements  set  forth  in  appendices  A, 
B,  C  and  D  of  this  part. 

(c)  Parameter  monitoring.  (1)  If  the 
owner  or  operator  proposes  to  use  the 
monitoring  of  process  or  control  device 
parameters  as  part  of  an  enhanced 
monitoring  protocol,  the  owner  or 
operator  shall: 

(i)  Establish  and  demonstrate  a 
correlation  specification  between  the 
monitored  parameters  and  the 
applicable  emission  limitations  or 
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standards  in  accordance  with 
appendices  A  and  C  of  this  part. 

(ii)  If  necessary,  propose  to  establish 
demonstrated  compliance  parameter 
levels  in  accordance  with  section  7  of 
appendix  C  in  order  for  the 
measurements  taken  by  the  parameter 
monitoring  system  to  act  as  surrogate 
measurements  of  compliance  with  the 
applicable  emission  limitation  or 
standard. 

(2)  If  an  enhanced  monitoring 
protocol  includes  the  use  of  one  or  more 
demonstrated  compliance  parameter 
levels,  a  failure  to  achieve  such 
parameter  level  (or  any  one  such  level 
if  the  proposed  enhanced  monitoring 
protocol  involves  the  monitoring  of 
more  than  one  parameter)  shall 
constitute  a  deviation  from  the 
applicable  emission  limitation  or 
standard  being  monitored.  Nothing  in 
this  part  shall  require  that  a  failure  to 
achieve  a  demonstrated  compliance 
parameter  level  constitutes  a  deviation 
of  a  requirement  of  this  part  in  addition 
to  a  deviation  from  the  applicable 
emission  limitation  or  standard. 

(d)  Fugitive  emissions  monitoring. 
Where  an  owi^r  or  operator  must 
ponduct  enhanced  monitoring  of 
fugitive  emissions  of  a  regulated  air 
pollutant,  an  owner  or  operator  may  use 
a  single  enhanced  monitoring  protocol 
for  multiple  fugitive  emissions  points  at 
a  source.  Such  protocol  shall  provide 
assurance  that  representative  periods  of 
deviation  from  an  applicable  emission 
limitation  or  standjurd  will  be  detected 
and  recorded  at  all  fugitive  emissions 
points  monitored  by  such  pntrtocoL 

(e)  Selection  and  proposal 
requirements  for  proposed  enhanced 
monitoring  protocols — (1)  Established 
monitoring— ii)  Use  of  best  established 
monitoring.  The  owner  or  operator  may 
propose  to  use  the  best  established 
monitoring  for  the  particular  emissions 
unit  for  purposes  of  an  enhanced 
monitoring  protocol  if  the  established 
monitoring  can  satisfy  the  requirements 
of  this  part 

(ii)  Dt^termining  the  best  established 
monitoring.  In  determining  what  is  the 
best  established  monitoring  for  a 
particular  emissions  unit,  an  owner  or 
operator  may  take  into  account  any  of 
the  circumstances  at  the  particular 
emissions  unit  that  affect  the  ability  of 
the  proposed  enhanced  monitoring 
protocol  to  determine  continuous  or 
intermittent  compliance,  including: 

(A)  The  terms  of  the  applicable 
emission  limitation  or  standard. 

(B)  Design  and  process  operating 
circumstances. 

(C)  The  demonstrated  margin  of 
compliance  at  the  emissions  unit  in 
conjunction  with  the  potential 


variability  of  emissions  from  the 
emissions  unit. 

(iii)  Kiodtfications  to  Established 
Monitoring.  The  owner  or  operator  may 
consider  modifying  or  adding  to  the 
established  nKMtitoring  in  order  to  meet 
the  requirements  of  this  part,  including: 

(A)  Performance  and  operating 
specifications  and  procedures  to  satisfy 
paragraph  (b)  of  this  section;  and 

(Bj  Requirements  for  demonstrated 
compliance  parameter  levels  to  satisfy 
paragraph  (c)  of  this  section. 

U)Use  of  other  potential  protocols. 
Unless  the  owner  or  operator  proposes 
to  use  the  best  established  monitoring 
for  the  particular  emissions  unit 
pursuant  to  paragraph  (eKl)  of  this 
section,  the  owner  or  operator  shall 
identify  all  technologically  feasible 
monitoring  methodologies  for  a 
particular  emissions  unit  in  order  to 
select  as  a  proposed  enhanced 
monitoring  protocol  the  best  other 
monitoring  methodology  for  providing 
sufHciently  representative,  accurate, 
precise,  reliable,  frequent  and  timely 
data  to  satisfy  the  requirements  of  this 
part  at  the  particular  emissions  unit 
The  owner  or  operator  may  consider  the 
particular  circumstances  at  the 
emissions  unit,  as  provided  in 
paragraph  (e)(l)(ii)  of  this  section,  in 
determining  what  is  the  best  other 
monitoring  methodology  for  the 
particular  emissions  unit. 

(3)  Permit  application  submittal 
requirements.  The  owner  or  operator 
shall  have  the  burden  of  proof  that  a 
proposed  enhanced  monitming 
protocol,  if  approved,  will  satisfy  all  of 
the  requirements  of  this  |>art.  In 
accordance  with  §64.7,  the  owner  or 
operator  shall  submit  as  part  of  a  permit 
application  all  of  the  descriptions, 
explanations,  justifications  and 
supporting  data  necessary  to  justify  that 
a  proposed  enhmiced  monitoring 
protocol  can  satisfy  the  requirements  of 
this  part,  including  documentation  of  all 
monitoring  metluKls  and  procedures 
evaluated  pursuant  to  this  section. 

(0  Performance  verification  test 
requirements — (1)  Test  plan 
requirements.  The  owner  or  operator 
shall  submit  a  test  plan  with  a  permit 
application  that  dwcribes  the 
procedures,  reference  methods,  test 
preparations,  locations,  and  other 
pertinent  information  for  all 
performance  verification  tests  required 
pursuant  to  apperuiix  C  of  this  part  For 
correlation  tests  involving  parameter 
monitoring,  the  owner  or  operator  also 
shall,  pursuant  to  section  7  of  appendix 
C  of  this  part,  describe  any  significant 
parameters  that  are  not  included  in  the 
proposed  enhanced  monitoring 
protocol,  demonstrate  that  the  tests 


being  conducted  will  account  for  the 
potential  effect  of  variations  in  such 
parameters,  and  demonstrate  that  the 
vahdity  of  the  correlation  will  not  be 
affected  by  the  maximum  potential 
variations  in  such  parameters. 

(2)  Test  schedule.  The  owner  or 
operator  shall  propose  in  a  permit 
application  a  scheldule  for  conducting 
the  per{onnaiK:e  verification  tests 
required  in  appendix  C  of  this  f>art  The 
schedule  shall  provide  for  the 
commencement  and  completion  of  such 
tests  and  the  submittal  of  all  test  results 
as  expeditiously  as  practicable  after 
issuance  of  a  permit.  Approval  of  an 
enhanced  monitoring  protocol  is  a 
permit  shall  be  conditional  until  all 
performance  verification  tests  are 
completed  in  accordance  with  the 
schedule  and  the  results  of  such  tests 
demonstrate  that  the  enhanced 
monitoring  protocol  achieves  the 
performance  requirements  of  this  part. 
The  permitting  authority  may  approv« 
the  enhanced  monitoring  protocol  on 
the  condition  that  the  owner  or  operator 
modifies  such  schedule  as  the 
permitting  authority  considers 
appro{>riate.  The  permitting  authority 
also  ntay  designate  the  form  for 
submittal  of  test  results. 

(3)  Completion  of  tests.  After  the  date 
on  which  performance  verification  tests 
are  completed,  the  owner  or  operator 
shall  operate  the  enhaix:ed  ntonitoring 
protocol  in  accordance  with  the 
requirements  of  this  part  and  shall 
record  and  report  data  measured  and 
recorded  by  the  enhanced  monitoring 
protocol  in  accordance  with  §  64.5  and 
§64.6.  Unless  the  permitting  authority 
or  the  Administrator  determines  that  the 
test  results  demonstrate  that  the 
enhanced  monitoring  protocol  fails  to 
achieve  compliance  with  this  part,  all 
such  data  will  be  considered  valid, 
quality-assured  data  retroactive  to  the 
completion  date  of  the  performance 
verification  tests. 

(4)  Failure  to  achieve  compliance. 
After  issuance  of  a  permit  specifying 
enhanced  monitoring  requirements 
pursuant  to  this  part,  the  owner  or 
operator  shall  be  considered  to  have 
failed  to  achieve  compliance  with  this 
section  if  any  of  the  events  set  forth  in 
paragraph  if)(4)  of  this  section  occur. 
The  events  deemed  to  constitute  a 
violation  of  this  section  that  are  listed 
in  paragraph  (f)(4)  of  this  section  shall 
be  supplemental  to,  and  not  be  a 
limitation  of,  any  other  events  that 
could  constitute  a  violation  of  this  part 
The  following  events  shall  constitute  • 
violation  of  this  section: 

(i)  The  owner  or  operator  fails  to 
submit  complete  test  results  as  required 
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in  this  section  in  accordance  with  the 
approved  schedule. 

(ii)  The  test  results  submitted  by  the 
owner  or  operator  demonstrate  that  the 
enhanced  monitoring  protocol  has  failed 
to  achieve  the  performance 
requirements  of  this  part. 

(iii)  Upon  information  available  to  the 
permitting  authority  or  the 
Administrator  after  approval  of  the  test 
results  submitted  by  the  owner  or 
op>erator.  the  permitting  authority  or  the 
Administrator  determines  that  the 
enhanced  monitoring  protocol  fails  to 
satisfy  the  requirements  of  this  part. 

(5)  Permit  reopenings.  (i)  In  the  event 
an  enhanced  monitoring  protocol  fails 
to  achieve  compliance  with  this  part  for 
any  of  the  reasons  provided  in 
paragraph  (0(4)  of  this  section,  the 
Administrator  or  the  permitting 
authority  may  reopen  a  permit  for  cause 
pursuant  to  §70.7(f)(l)(iv)  of  this 
chapter  to  assure  compliance  with  the 
requirements  of  this  part. 

(ii)  Reopening  of  a  permit  shall  be 
supplemental  to.  and  shall  not  be  a 
defense  to  any  alleged  violation  of.  the 
requirements  of  this  part. 

(g)  Monitor  failures.  (1)  If  the  normal 
operation  of  an  enhanced  monitoring 
protocol  is  interrupted  as  a  result  of  a 
monitor  failure,  and  such  interruption 
has  the  potential  to  continue  in  excess 
of  48  consecutive  hours,  the  owner  or 
operator  shall  report  such  failure  to  the 
permitting  authority  and  comply  with 
other  notification  requirements  as 
specified  in  §  64.5(e). 

(2)  In  the  event  that  an  enhanced 
monitoring  protocol  fails  to  perform  in 
accordance  with  this  section  because  of 
a  monitor  malfunction  that  results  firom 
a  sudden  and  unforeseeable  event 
beyond  the  control  of  the  owner  or 
operator,  such  event  shall  be  a  defense 
to  any  alleged  violation  of  this  part  with 
respect  to  an  applicable  data  availability 
requirement  pursuant  to  §  64.4(b)(4). 
This  defense  shall  not  apply  to  the 
extent  a  monitor  failure  is  caused  by 
improperly  designed  equipment,  lack  of 
preventive  maintenance,  careless  or 
improper  operation,  or  operator  error. 
The  owner  or  operator  shall  have  the 
burden  of  proof  in  demonstrating  that  a 
monitor  malfunction  was  sudden  and 
unforeseeable  through  prof)erly  signed, 
contemporaneous  operating  logs,  or 
other  relevant  evidence  that: 

(i)  A  sudden  and  unforeseeable 
malfunction  occurred  and  that  the 
owner  or  operator  can  identify  the 
cause(s): 

(ii)  The  monitoring  systems  and 
procedures  had  been  properly  operated 
and  maintained  at  the  time  of  and  prior 
to  the  malfunction;  and 


(iii)  During  the  period  of  the  monitor 
malfunction,  the  owner  or  operator  took 
all  reasonable  steps  to  minimize  the 
period  of  inoperation  of  the  monitoring 
systems  and  procedures. 

(3)  In  the  written  two-week  notice  or 
corrective  action  plan  required  by 
§  64.5(e),  the  owner  or  operator  shall 
describe  any  monitor  malfunciion 
subject  to  paragraph  {g)(2)  of  this  section 
and  demonstrate  to  the  permitting 
authority  that  such  monitor  malfunction 
was  sudden  and  unforeseeable.  Such 
demonstration  shall  include,  at  a 
minimum,  the  information  required  in 
paragraph  (g)(2)  of  this  section.  In  any 
enforcement  proceeding,  the  owner  or 
operator  seeking  to  establish  the 
occurrence  of  a  sudden  and 
unforeseeable  malfunction  has  the 
burden  of  proof. 

i  84.5    Reporting  requirements. 

(a)  Compliance  certifications.  (1) 
Except  as  provided  in  (>aragraph  (a)(2) 
of  this  section,  for  each  applicable 
emission  limitation  or  standard  at  an 
emissions  unit  subject  to  the 
requirements  of  this  part,  a  responsible 
official  shall  use  the  data  collected  from 
the  enhanced  monitoring  protocol,  and 
any  other  data  collected  for  the  purpose 
of  determining  compliance  during  the 
period,  to  certify  compliance  in 
accordance  with  section  114(a)(3)  of  the 
Act  pursuant  to  part  70  of  this  chapter 
or  pursuant  to  any  Federal  permit 
program  promulgated  under  title  V  of 
the  Act. 

(2)  If  at  the  time  of  issuance  of  the 
permit  a  requirement  in  an  applicable 
implementation  plan  approved  or 
promulgated  by  the  Administrator 
pursuant  to  title  I  of  the  Act  speciHes  an 
exclusive  means  of  determining 
compliance,  the  permitting  authority 
and  the  source  may  establish  that 
method  as  the  sole  basis  for  certifying 
compliance.  In  addition  to  specifying 
that  method  as  the  sole  basis  for 
certifying  compliance,  the  permit  may 
also  establish  that  a  compliance 
certification  will  be  based  upon  the 
enhanced  monitoring  data  upon 
revision  of  the  applicable  requirement 
to  allow  for  a  certification  of  compliance 
on  such  basis. 

(3)  If  under  paragraph  (a)(2)  of  this 
section  the  permitting  authority  and  the 
source  do  not  identify  the  enhanced 
monitoring  method  as  a  basis  for 
certifying  compliance  with  an 
applicable  emission  limitation  or 
standard,  the  permit  must  be  reopened 
pursuant  to  §  70.7(0(l)(iv)  of  this 
chapter  upon  revision  of  the  applicable 
requirement  to  provide  that  the 
enhanced  monitoring  method  or  other 
additional  means  of  determining 


compliance  with  the  emission  limitation 
or  standard  must  be  used  for  purposes 
of  certifying  compliance. 

(b)  Enhanced  monitoring  reports.  On 
and  after  the  effective  date  of  this  part, 
the  responsible  official  of  a  source 
subject  to  this  part  shall  submit  to  the 
permitting  authority,  no  less  frequently 
than  quarterly,  an  enhanced  monitoring 
report  for  each  enhanced  monitoring 
protocol  required.  The  enhanced 
monitoring  report  shall  include  all  of 
the  following  information: 

(1)  The  company  name  and  mailing 
address,  the  facility  name  and  street 
location,  if  different,  and  the 
identification  code  for  the  facility 
assigned  by  the  Administrator. 

(2)  The  name,  daytime  telephone 
number  and  facsimile  number  (if 
available)  of  the  responsible  official 
submitting  the  report,  and  of  the  facility 
site  manager  or  contact,  if  different. 

(3)  The  emissions  unit(s)  (or  fugitive 
emissions  points)  and  regulated  air 
pollutant  for  which  information  is  being 
provided. 

(4)  Specific  identiHcation  of  the 
applicable  regulation  and  permit 
condition,  and  the  emission  limitation 
or  standard  for  which  information  is 
being  provided. 

(5)  A  brief  identification  of  the 
enhanced  monitoring  protocol. 

(6)  The  calendar  period  covered  by 
the  report. 

(7)  The  number  of  hours  during  the 
reporting  period  that  the  emissions  unit 
operated. 

(8)  A  summary  of  the  number  and 
duration  of  deviations  during  the 
reporting  period,  classified  by  reason, 
including  known  causes  for  which  a 
federally-approved  or  promulgated 
exemption  from  an  emission  limitation 
or  standard  may  apply. 

(9)  IdentiHcation  of  the  data 
availability  achieved  during  the 
reporting  period,  including  a  summary 
of  the  number  and  total  duration  of 
incidents  that  the  enhanced  monitoring 
protocol  failed  to  operate  in  accordance 
with  the  design  of  the  protocol  or 
produced  data  that  did  not  meet 
minimum  data  accuracy  and  precision 
reouirements,  classified  by  reason. 

(10)  IdentiHcation  of  the  compliance 
status  As  of  the  last  day  of  the  reporting 
period  and  whether  compliance  was 
continuous  or  intermittent  during  the 
reporting  period. 

(11)  If,  pursuant  to  paragraph  (b)(8)  of 
this  section,  the  owner  or  operator 
identifies  any  deviation  as  resulting 
from  a  known  cause  for  which  no 
federally-approved  or  promulgated 
exemption  from  an  emission  limitation 
or  standard  applies,  the  enhanced 
monitoring  report  shall  also  include  a 


Federal  Register  /  Vol.  58.  No.  203  /  Friday,  October  22,  1993  /  Proposed  Rules 


54689 


copy  of  the  records  required  to  be 
maintained  pursuant  to  §  64.6(a)(3)  (i) 
and  (v)  that  pertain  to  the  periods 
during  which  such  deviation  occurred. 

(12)  If  the  total  duration  of  deviations 
for  the  reporting  period  exceeds  a 
percentage  of  the  total  enhanced 
monitoring  time  for  the  reporting  period 
established  by  the  permitting  authority 
(not  to  exceed  five  percent),  the 
enhanced  monitoring  report  shall  also 
include  a  copy  of  the  records  required 
to  be  maintained  pursuant  to  §  64.6(a)(3) 
(i)  and  (v)  that  pertain  to  the  periods 
during  which  a  deviation  occurred. 

(13)  If  the  total  data  availability  for  an 
enhanced  monitoring  protocol  during 
the  reporting  period  is  less  than  a 
percentage  of  the  total  source  operating 
time  for  the  reporting  period  established 
by  the  permitting  authority  (not  less 
than  the  data  availability  requirement 
for  the  enhanced  monitoring  protocol 
established  pursuant  to  §64. 8(a)(2)),  the 
enhanced  monitoring  report  shall  also 
include  a  copy  of  the  records  required 
to  be  maintained  pursuant  to  §  64.6(a)(3) 
(iii)  and  (iv). 

(14)  The  enhanced  monitoring  report 
shall  summarize  the  results  of  any  other 
required  activity  during  the  reporting 
period  (other  than  any  required  quality 
assurance  activity)  which  was  required 
to  attain  or  demonstrate  compliance 
with  an  applicable  emission  limitation 
or  standard,  or  with  an  enhanced 
monitoring  protocol  requirement. 

(c)  Signature  requirement.  Each 
enhanced  monitoring  report  submitted 
pursuant  to  this  part  shall  be  signed  by 
a  responsible  oflicial.  The  responsible 
official  shall  certify,  by  his  or  her 
signature,  the  following  statement:  "I 
certify  under  penalty  of  law  that  I  have 
personally  examined,  and  am  familiar 
with,  the  statements  and  information 
submitted  in  this  document  and  all  its 
attachments.  Based  on  my  inquiry  of 
those  individuals  with  primary 
responsibility  for  obtaining  the 
information,  I  certify  that  the  statements 
and  information  are  to  the  best  of  my 
knowledge  and  belief  true,  accurate  and 
complete.  1  am  aware  that  there  are 
significant  penalties  for  submitting  false 
statements  and  information  or  omitting 
required  statements  and  information, 
including  the  possibility  of  Hne  or 
imprisonment." 

(d)  Due  date.  Each  enhanced 
monitoring  report  shall  be  postmarked 
no  later  than  thirty  days  following  the 
last  day  of  the  reporting  period. 

(e)  Monitor  failure  notification  and 
corrective  action  plan  requirements— {\) 
Initial  Notice.  In  the  event  a  monitor 
failure  occurs  pursuant  to  §  64.4(g),  the 
owner  or  operator  shall  notify  the 
permitting  authority  in  accordance  with 


any  applicable  notification  requirements 
established  by  the  permitting  authority 
or  if  no  such  requirements  exist  then 
within  twenty-four  hours  of  such 
failure. 

(2)  Certification  of  failure  correction. 
Except  as  provided  in  paragraph  (e)(3) 
of  this  section,  within  two  weeks  of  a 
failure  subject  to  §  64.4(g)  the  owner  or 
operator  shall  submit  to  the  permitting 
authority  a  statement  certifying  that  the 
monitor  failure  has  been  corrected  and 
the  enhanced  monitoring  protocol  has 
resumed  operation  and  production  of 
quality-assured  data. 

(3)  Corrective  action  plan.  In  the  event 
that  a  failure  subject  to  §  64.4(g)  cannot 
feasibly  be  repaired  within  the  two 
week  period  required  for  the 
certification  statement  in  paragraph 
(e)(2)  of  this  section,  the  owner  or 
opcraloT  shall  submit  in  place  of  such 
statement  a  proposed  corrective  action 
plan  that  includes  all  of  the  following 
elements: 

(i)  A  schedule  with  appropriate 
milestones  to  perform  one  of  the 
following  activities  as  expeditiously  as 
practicable  but  within  a  period  not  to 
exceed  six  months  from  the  date  of  the 
failure: 

(A)  Correction  of  the  failure:  or 

(B)  Development,  installation  (if 
necessary),  testing,  maintenance  and 
operation  of  a  new  enhanced  monitoring 
protocol. 

(ii)  Collection  and  reporting  of  data 
from  other  monitoring  systems  or 
procedures  to  detect  deviations  with 
sufficient  representativeness,  accuracy, 
precision,  reliability,  frequency  and 
timeliness  to  determine  whether 
compliance  is  continuous  or 
intermittent  with  applicable  emission 
limitations  or  standards  during  the 
period  that  quality-assured  data  from 
the  enhanced  monitoring  protocol  are 
not  available.  During  this  interim 
period,  the  permitting  authority  may 
accept  data  from  monitoring  systems  or 
procedures  that  do  not  satisfy  all  of  the 
enhanced  monitoring  protocol 
performance  and  operating 
requirements  of  §  64.4(b). 

(4)  The  owner  or  operator  shall 
comply  with  the  proposed  corrective 
action  plan  until  such  plan  is  denied, 
modified  or  approved  by  the  permitting 
authority.  If  the  plan  is  approved  or 
modiHed  by  the  permitting  authority, 
the  owner  or  operator  shall  comply  with 
such  approved  or  modi^ed  plan.  If  the 
plan  is  denied  by  the  permitting 
authority,  notwithstanding  any  other 
provisions  of  this  part,  operation  of  an 
emissions  unit  without  the  use  of  an 
approved  enhanced  monitoring  protocol 
shall  be  a  violation  of  this  part  until 


such  time  as  a  corrective  action  plan  is 
approved  by  the  permitting  authority. 

(5)  Sudden  and  unforeseeable  monitor 
malfunction  information.  The 
description  of  any  sudden  and 
unforeseeable  monitor  malfunction 
required  pursuant  to  §  64.4(g)(3)  shall 
accompany  either  the  certification 
statement  or  proposed  corrective  action 
plan  required  pursuant  to  paragraph 
(e)(2)  or  (e)(3)  of  this  section. 

(6)  Nonwaiver  of  remedies.  Except  for 
a  sudden  and  unforeseeable  monitor 
malfunction  as  set  forth  in  §  64.4  (g)(2) 
and  (g)(3),  compliance  with  the 
requirements  of  this  paragraph  (e)  shall 
be  supplemental  to,  and  shall  not  be  a 
defense  to  any  alleged  violation  of,  the 
other  requirements  of  this  part. 

(f)  Confidentiality  requirements.  The 
provisions  of  section  1 14(c)  of  the  Act 
shall  apply  to  the  protection  from  public 
disclosure  of  information  (other  than 
emission  data)  submitted  pursuant  to 
this  section. 

§64.0    Recordkeeptng  requiremants. 

(a)  General  requirements.  On  and  after 
the  effective  date  of  this  part,  the  owner 
or  operator  of  a  source  subject  to  this 
part  shall  maintain  records  of  ail 
monitoring  data  and  supporting 
information  for  a  minimum  of  five  years 
from  the  date  of  any  monitoring  sample, 
measurement,  testing,  certification, 
report  or  other  activity  required  under 
this  part.  These  records  shall  include: 

(1)  All  dociimentation  relating  to  the 
design,  installation  and  testing  of  all 
elements  of  the  enhanced  monitoring 
protocol  and  all  required  corrective 
action  or  compliance  plan  activities. 

(2)  All  maintenance  logs,  calibration 
checks,  and  other  required  quality 
assurance  activities,  and  ail  records  of 
corrective  and  preventive  action. 

(3)  All  documentation  supporting  the 
enhanced  monitoring  report  required 
under  §  64.5  and  those  elements  of  a 
compliance  certification  submitted 
pursuant  to  part  70  of  this  chapter  (or 
pursuant  to  any  Federal  jsermit  program 
promulgated  under  title  V  of  the  Act) 
that  are  based  upon  data  from  an 
enhanced  monitoring  protocol, 
including  documentation  of  all  of  the 
following: 

(i)  Each  period  that  the  enhanced 
monitoring  protocol  identified 
deviations  from  the  applicable  emission 
limitations  or  standards,  including: 

(A)  The  date  and  time  that  each 
period  of  deviation  began  and  ended; 

(B)  The  magnitude  of  each  deviation 
(or  of  each  failure  to  achieve  a 
demonstrated  compUance  parameter 
level,  where  applicable): 

(C)  The  reason  for  each  deviation;  ano 
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(D)  A  description  of  the  corrective 
action  taken  for  each  deviation, 
including  action  taken  to  minimize  each 
deviation  and  action  taken  to  prevent 
recurrence. 

(ii)  The  date  and  time  of  the  beginning 
and  ending  of  each  period  that  the 
emissions  unit  was  not  in  operation. 

(iii)  Each  period  that  any  element  of 
the  enhanced  monitoring  protocol  was 
not  operating  in  accordance  with  its 
design  while  the  emissions  unit  was  in 
operation,  and  each  period  that  the 
enhanced  monitoring  protocol  was  in 
operation  but  producing  unacceptable 
data  (as  determined  by  applicable 
quality  assurance  procedures 
established  pursxiant  to  appendix  D  of 
this  part),  including; 

(AJ  The  date  and  lime  that  each 
period  began  and  ended; 

(B)  An  indication  for  each  period  of 
whether  tiie  monitoring  protocol  was 
not  in  operation  or  was  producing 
unacceptable  data; 

(C)  Toe  reason  for  inoperation  or 
unacceptable  data;  and 

'  (D)  A  description  of  the  corrective 
action  that  was  taken  for  each  incident, 
including  action  taken  to  prevent  a 
recurrence. 

(iv)  All  calibrations  and  other  quality 
assurance  activities  performed  on  any 
element  of  the  enhanced  monitoring 
protocol. 

(v)  Ail  calculation  factors  and 
equations. 

(vi)  All  measurements  and 
calculations. 

(vii)  All  other  data  collected  or 
recorded  as  part  of  the  enhanced 
monitoring  protocol. 

(b)  Availability.  The  owner  or 
operator  of  a  source  subject  to  this  part 
shall  maintain  the  records  required  by 
this  section  at  the  source,  or  at  such 
other  site  approved  by  the  permitting 
authority,  in  a  manner  so  that  they  may 
be  inspected  by  the  permitting  authority 
or  the  Administrator,  and  so  that  they 
may  be  siibmitted  expeditiously  to  the 
permitting  authority  or  the 
Administrator,  if  so  requested  or 
required. 

$  64.7    Pehnit  applicatJon  requirements. 

(a)  General  requirements.  On  and  after 
the  effective  date  of  this  part,  each 
application  for  a  permit  shall  include  a 
proposed  enhanced  monitoring  protocol 
that  can  meet  the  requirements  of  this 
part  for  every  applicable  emission 
limitation  or  standard  at  each  emissions 
unit  subject  to  the  requirements  of  this 
part. 

(b)  Content.  The  application  shall 
contain  all  of  the  information, 
descriptions,  explanations, 
justifications,  and  supporting 


documentation  required  by  any 
provision  of  this  part,  including  the 
following: 

(1)  A  description  of  all  elements, 
components  and  procedures  of  the 
enhanced  monitoring  protocol, 
including  all  proposed  performance 
specifications,  equipment,  installation 
and  calibration  gas  specifications,  data 
reduction  and  calculation  procedures, 
quality  assurance  procedures,  and  data 
availability  requirements. 

(2)  A  description  of  the  physical  and 
operational  characteristics  of  the 
emissions  unit  that  may  affect  the 
performance  of  the  enhanced 
monitoring  protocol. 

(3)  A  justification  for  all  proposed 
performance  specifications,  equipment, 
installation  and  calibration  gas 
speciHcations,  quality  assurance 
procedures,  and  data  availability 
requirements  to  the  extent  necessary 
under  the  requirements  of  this  part. 

(4)  A  list  of  all  technologically 
feasible  monitoring  methodologies 
identified  pursuant  to  §  64.4(e)(2). 

(5)  Docvmientation  of  monitoring 
methodologies  evaluated  for  use  as  an 
enhanced  monitoring  protocol. 

(6)  An  explanation  of  how  the 
proposed  enhanced  monitoring  protocol 
best  provides  for  the  pcuticular 
emissions  unit  sufficiently 
representative,  accurate,  precise, 
reliable,  frequent  and  timely  data  to 
determine  whether  a  deviation  occurs  in 
order  to  determine  whether  compliance 
is  continuous  or  intermittent. 

(7)  A  test  plan  and  sdiedule  for 
conducting  performance  verification 
tests  required  pursuant  to  appendix  C  of 
this  part  that  contain  the  elements 
described  in  §  64.4(f). 

(8)  Such  other  supporting  information 
as  may  be  necessary  to  justif>-  that  the 
proposed  enhanced  monitoring  protocol 
can  satisfy  the  requirements  of  this  part. 

(c)  Permit  renewal  applications.  Prior 
to  submitting  an  application  for  renewal 
of  a  permit,  an  owner  or  operator  shall 
identify  technologically  feasible 
monitoring  methodologies  that  have 
become  available  since  approval  of  the 
current  enhanced  monitoring  protocol 
used  by  the  owner  or  operator.  The 
application  shall  include  a  list  of  all 
such  potential  protocols,  and,  if 
appropriate,  a  revised  or  new  proposed 
enhanced  monitoring  protocol. 

(d)  Additional  requirements.  Nothing 
in  this  section  shall  excuse  the  owner  or 
operator  of  a  source  from  complying 
with  any  other  permit  application 
requirement  established  by  Federal 
regulation  or  by  a  permitting  authority 
under  a  federally-approved  permit 
program. 


§  64.8    Permit  requirements. 

(a)  Permit  conditions.  On  and  after  the 
effective  date  of  this  part,  each  permit 
shall  include,  as  applicable,  enforceable 
conditions  that  shall  require  the  owner 
or  operator  to  comply  with  all  of  the 
requirements  of  this  part  by  the  date  of 
permit  issuance,  or.  as  applicable,  the 
scheduled  date  for  completion  of 
performance  verification  tests  and 
submittal  of  test  results,  including; 

(1)  Implementation  of  an  enhanced 
monitoring  protocol  that  satisfies  the 
requirements  of  this  part  for 
determining  the  compliance  status  of 
each  emissions  unit  subject  to  this  part. 

(2)  Performance  and  operating 
requirements  applicable  to  an  enhanced 
monitoring  protocol,  including  a 
minimum  data  availability  requirement 
that  reflects  the  requirements  of 

§  64.4(b)(4). 

(3)  Certification  of  compliance  for 
each  emissions  unit  and  each  applicable 
emission  limitation  or  standard  as 
required  in  §  64.5(a),  using  data 
collected  from  the  enhanced  monitoring 
protocol  required  in  §  64.4,  except  as 
otherwise  provided  in  §  64.5(a). 

(4)  If  applicable  pursuant  to  §  64.5(a). 
a  condition  specifying  that  the 
enhanced  monitoring  data  will  be  used 
to  certify  compliance  upon  revision  of 
an  applicable  requirement  that  specifies 
a  method  different  from  the  enhanced 
monitoring  protocol  as  the  sole  means  of 
determining  compliance. 

(5)  Submission  of  enhanced 
monitoring  reports  required  pursuant  to 
§  64.5  and  maintenance  of  records 
reouired  pursuant  to  §64.6. 

(6)  An  enforceable  condition  requiring 
an  o>vner  or  operator  to  comply  with  a 
test  schedule  in  accordance  with 

§  64.4(f)  for  conducting  performance 
verification  tests  and  submitting  the  test 
results. 

(7)  Where  necessary  pursuant  to 
§  64.4(c)  for  enhanced  monitoring 
protocols  that  involve  parameter 
monitoring,  a  permit  condition 
specifying  the  use  of  demonstrated 
compliance  parameter  levels  as  a 
surrogate  measurement  of  compliance 
with  an  applicable  emission  lin;itation 
or  standard  up>on  the  establishment  and 
verification  of  such  parameter  levels 
pursuant  to  the  test  procedures  in 
section  7  of  appendix  C  of  this  part. 

(b)  Permit  reopenings.  If,  at  the  time 
of  issuance  of  a  permit,  an  applicable 
requirement  specifies  as  an  exclusive 
means  of  determining  compliance  a 
method  other  than  the  approved 
enhanced  monitoring  protocol,  and  a 
permit  does  not  include  a  condition 
pursuant  to  paragraph  (a)(4)  of  this 
section  that  provides  for  certifying 
compliance  based  upon  the  enhanced 
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monitoring  data  upon  revision  of  the 
applicable  requirement,  then  a  permit 
issued  pursuant  to  part  70  of  this 
chapter  must  be  reopened  under 
§  70.7(n(l)(iv)  of  this  chapter  upon 
revision  of  the  applicable  requirement 
to  provide  for  the  additional  means  of 
determining  compliance. 

§64.9    Prohibitions. 

(1)  Failure  to  comply  with  any 
requirement  of  this  part  shall  be  a 
violation  of  this  part  and  the  Act  for 
each  day  that  a  violation  occurs  or 
continues. 

Appendix  A  to  Part  64 — General 
Performance  Specifications  for 
Enhanced  Monitoring  Protocols 

/.  Introduction 

This  appendix  provides  direction  on  the 
basic  perfonnance  specification  requirements 
of  an  enhanced  monitoring  protocol  (EMP). 
An  EMP  may  include,  provided  that  the 
criteria  in  §64.4  are  satisHed: 
.  (a)  Continuous  emission  monitoring 
systems  (CEMS's)  or  continuous  opacity 
monitoring  systems  (COMS's); 

(b)  Continuous  process  or  control  device 
parameter  monitoring  systems  or  procedures; 

(c)  Emission  calculations  based  on 
accepted  engineering  estimation  techniques; 

(d)  Maintenance  and  analysis  of  records  of 
fuel  or  raw  materials  usage; 

(e)  Periodic  verification  of  emissions, 
process  parameters  or  control  device 
parameters  using  in  situ  or  portable 
measurement  devices; 

(0  Recording  results  of  a  program  to 
conduct  specific  operation  and  maintenance 
procedures,  leak  detection,  fugitive  dust 
control,  or  other  work  practices; 

(g)  Other  forms  of  monitoring  emissions, 
process  parameters  or  control  device 
parameters  such  as  continuous  emission  rate 
monitoring  systems  (CERMS's);  and 

(h)  Any  combination  of  the  above. 

1.1  An  EMP  proposed  in  an  operating 
permit  application  by  an  owner  or  operator 
of  an  affected  emission  unit  must  be 
accompanied  by  proposed  performance 
specifications  (PS's)  which  define  the  criteria 
for  an  acceptable  EMP  and  shall  consist  of 
the  following,  as  applicable: 

(a)  Measurement  frequency; 

(b)  Relative  accuracy  (RA); 

(c)  Calibration  error  (CE); 

(d)  Instrument  span  (range); 

(e)  Response  time; 

If)  Parametric  relationship  limits:  and 
(g)  Measurement  technique  procedures. 
in  accordance  with  §64.4,  the  ability  of  the 

EMP  to  achieve  the  performance 

specifications  will  be  verified  in  accordance 

with  the  procedures  in  appendix  C  of  this 

part  after  issuance  of  a  permit. 

1.2  This  appendix  also  provides  specific 
Performance  Specifications  (PS  101  and  102) 
for  volatile  organic  compound  monitoring 
systems  being  proposed  for  an  EMP.  These 
specifications  are  included  because  appendix 
A  is  anticipated  to  be  a  repository  of  spyecific 
performance  specifications  as  those 


speciflcations  are  developed  in  the  event  that 
particular  monitoring  systems  are  used  to 
satisfy  pan  64.  However,  the  presence  of 
these  performance  specifications  arc  not 
intended  to  require  that  such  monitoring 
systems  be  used  for  enhanced  monitoring  or 
intended  to  prohibit  the  use  of  monitoring 
systems  for  which  no  specific  performance 
specifications  are  provided. 

1.3  Owners  or  operators  proposing  an 
EMP  which  includes  recordkeeping,  or 
qualifying  under  §  64.4(d)  for  monitoring 
multiple  fugitive  emission  points,  must 
address  the  following  aspects  of  performance 
specifications: 

(a)  Measurement  frequency; 

(b)  Calibration  error; 

(c)  Response  time;  and 

(d)  Measurement  technique  procedures. 

1.4  Unless  otherwise  specified  in  this 
part,  owners  or  opierators  proposing  an  EMP 
which  includes  a  parameter  monitoring 
system,  CEMS.  COMS  or  CERMS  must 
address  the  following  aspects  of  performance 
specifications: 

(a)  Measurement  frequency; 

(b)  Relative  accuracy  (RA); 

(c)  Calibration  error  (CE); 

(d)  Instrument  span  (range); 

(e)  Response  time;  and 

(f)  Parametric  relationship  limits  for  a 
parameter  monitoring  system. 

In  addition  to  the  general  requirements 
contained  in  this  appendix  A,  the  following 
monitoring  systems  shall  use  the  following 
referenced  specifications: 

1.4.1  CEMSs  and  COMSs.  All  CEMS's 
and  COMS's  that  are  included  as  part  of  an 
enhanced  monitoring  protocol  shall  follow 
the  corresponding  performance  specifications 
provided  in  appendix  B  of  part  60  of  this 
chapter.  Unless  a  CEMS  or  COMS  is  subject 
to  part  60  pursuant  to  a  Federal  regulation 
(other  than  this  part  or  part  51  of  this 
chapter),  where  reference  is  made  to  the 
"Administrator"  in  appendix  B  of  part  60, 
the  term  "permitting  authority"  should  be 
inserted  for  the  purpose  of  this  appendix; 
and  where  the  term  "Reference  Method"  is 
used  in  appendix  B  of  part  60,  a  permitting 
authority  may  allow  the  use  of  either  the 
reference  method  approved  by  the  permitting 
authority  or  the  federally-approved  reference 
method  included  in  part  60  of  this  chapter. 
The  owner  or  operator  also  can  elect  to 
follow  the  specifications  provided  in 
appendix  A  of  part  75  of  this  chapter  for  a 
gas  CEMS,  with  the  same  modifications  in 
terms  as  provided  in  the  previous  sentence. 
In  addition,  all  such  systems  shall: 

1.4.1.1  Conduct  rero  and  span  check 
procedures  as  provided  in  §60.13|d)  of  this 
chapter; 

1.4.1.2  Satisfy  the  frequency  of 
measurement  requirements  contained  in 
§60. 13(e)  of  this  chapter;  and 

1.4.1.3  Reduce  data  and  calculate 
averages  in  accordance  with  procedures  in 
§  60. 1 3(h)  of  this  chapter. 

1.4.2  VOCmonrtorin^  systems.  All 
continuous  monitoring  systems  designed  to 
measure  VOC  that  are  included  as  part  of  an 
enhanced  monitoring  protocol  shall  meet 
Performance  Specifications  101  or  102.  as 
applicable,  included  in  this  appendix  A. 

1.4.3  CERMS's.  All  continuous  emission 
rate  monitoring  systems  shall  meet  the 


performance  specifications  in  appendix  B  of 
part  60  of  this  chapter.  The  owner  or  operator 
also  can  elect  to  follow  the  specifications 
provided  in  appendix  A  of  part  75  of  this 
chapter  for  a  CERMS.  Modifications  to  the 
terms  "Administrator"  and  "Reference 
Method"  in  the  referenced  appendices  shall 
be  made  as  specified  in  section  1.4.1  of  this 
appendix  A. 

2.  Measurement  Frequency 

2.1  Definition  of  "continuous. "  Although 
the  term  "continuous"  means  "at  all  times," 
the  Agency  has  determined  that  less  frequent 
measurements  can  be  used  to  determine 
continuous  compliance.  The  potential 
variability  of  the  emissions  or  parameters 
about  a  mean  value  is  a  primary  factor  in 
establishing  frequency  of  measurements, 
especially  when  considered  in  conjunction 
with  the  demonstrated  margin  of  compliance 
under  normal  operating  conditions  at  a 
source.  If  the  potential  variability  is  high 
relative  to  the  margin  of  compliance, 
measurements  must  be  done  more  frequently 
than  if  the  potential  variability  is  low.  For 
example,  40  CFR  60.13(e)(2)  requires 
measurements  once  every  15  minutes  for  gas 
CEMS's.  In  subpart  Db  of  40  CFR  part  60, 
distillate  fuel  sulfur  analysis  conducted  by 
the  vendor  according  to  American  Society  for 
Testing  and  Materials  procedures  can  be 
submitted  on  an  as-received  basis. 
Measurements,  however,  must  be  performed 
fr^uently  enough  to  allow  the  owner  or 
operator  to  certify  whether  the  owner  or 
operator  achieved  compliance  with  an 
applicable  emission  limitation  or  standard  on 
a  continuous  or  intermittent  basis,  consistent 
with  the  averaging  time  period  of  the 
permitted  emission  limitation  or  standard. 

2.2  Objective.  In  addition  to  the  potential 
variability  of  the  emissions  or  parameters,  the 
specification  for  measurement  frequency 
must  consider  the  averaging  time  of  the 
emission  limit  and  must  show  the  method  for 
calculating  the  average.  Some  examples  are: 
average  four  15-minute  measurements  to 
obtain  a  1-hour  average,  average  three  1-hour 
averages  to  obtain  a  3-hour  average,  average 
thirty-six  10-second  readings  to  obtain  a  6 
minute  average,  and  average  the  results  of 
fifteen  days  of  24-hour  samples  for  a  rolling 
daily  average  emission  Hmitation. 

2.3  Speci/7cofJon.  The  owner  or  operator 
shall  specify  in  the  permit  application  a 
proposed  fi^uency  of  measurements  for  the 
elements  of  an  EMP  and  for  calculating 
averages  of  data  points  that  are 
commensurate  with  the  averaging  time  of  the 
emission  limit.  Measurement  frequer>cy  must 
be  sufficient  such  that  the  enhanced 
monitoring  protocol  will  provide  data  for 
each  averaging  period  during  operation  of  an 
emissions  unit,  except  as  follows: 

2.3.1  QA  activities.  The  requirements  for 
measurements  within  each  averaging  period 
shall  not  apply  if  measurements  are  not 
obtainable  because  of  periods  of  allowable 
monitor  downtime  to  perform  quality 
assurance  and  routine  maintenance  as 
provided  in  §  64.4(b). 

2.3.2  Potential  emissions  variability.  The 
permitting  authority  may  approve  less 
frequent  measurements  than  would 
otherwise  be  required  pursuant  to  this 
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section  2.3  where  the  owner  or  operator 
demonstrates  that  the  potential  variability  of 
emissions,  when  considering  the  margin  of 
compliance  demonstrated  for  the  emissions 
unit,  is  sufficiently  low  so  that  a 
determination  of  continuous  or  intermittent 
compliance  does  not  require  data  to  be 
collected  within  each  averaging  period  of  an 
emission  limitation  or  standard  during 
operation  of  an  emissions  unit.  In  such 


circumstances,  measurement  frequency  shall, 
at  a  minimum,  be  established  at  a  level  that 
can  reliably  determine  if  compliance  is 
achieved  on  a  continuous  basts. 

3.  Belative  Accuracy 

3.1     Definition.  The  RA  test  (see  appendix 
C  of  this  part)  evaluates  the  EMP  accuracy  by 
correlating  data  from  the  EMP  with  that  of  a 
speciRed  reference  emission  testing  method 


(RM)  over  a  series  of  measurements  under 
actual  source  conditions.  Relative  accuracy  is 
"the  absolute  mean  diRerence  between  the 
EMP  output  values  and  the  RM  output  values 
plu^  a  2.5  percent  error  conTidence 
coefficient  divided  by  the  mean  of  the  RM 
values  expressed  as  a  percentage."  The  RA 
test  consists  of  a  series  of  at  least  nine 
comparison  measurements,  in  mathematical 
terms: 


_^      Mean  Difference  +  Confldence  CoefTicient 

RA  =  i 1 xlOO 

Reference  Method  Average 


In  cases  where  a  source's  measured  emission 
levels  are  less  than  50  percent  of  the 
permitted  emission  standard,  the  emission 
standard  value  may  be  substituted  into  the 
equation  in  place  of  the  RM  average  to  allow 
EMP  acceptance  flexibility  in  the  lower 
measurement  range. 

3.1.1    Requirements  for  relative  accuracy 
do  not  apply  to  a  CX)MS  (unless  the  owner 
or  operator  proposes  to  use  the  COMS  as  a 
parameter  methodology  to  predict  particulate 
emissions),  to  a  parameter  monitoring  system 
that  is  used  to  determine  compliance  with  an 
emission  limitation  or  standard  expressed  in 
terms  of  the  monitored  parameter,  or  to  a 
parameter  monitoring  system  that  involves 
establishing  a  demonstrated  compliance 
parameter  level  pursuant  to  Section  7  of 
appendix  C  of  this  p>art. 

3.2    Specj/krotJon.  The  owner  or  operator 
shall  specify  in  the  permit  application  a 
proposed  RA  specification  in  terms  of  a  range 
of  measurement  or  the  permitted  emission 
limitations  or  standards.  The  RA  must  be  at 
least  as  stringent  as  the  RA  required  for  a 
C£MS  pursuant  to  appendix  B  of  part  60  of 
this  chapter.  The  RA  must  be  determined  as 
part  of  the  validation  demonstration  of 
appendix  C  by  the  owner  or  operator  prior  to 
approval  of  the  EMP. 

4.  Calibration  Error 

4.1  Definition.  The  calibration  error  (CE) 
test  demonstrates  the  stability  of  the  EMP 
measurements  or  calibration  over  time  and 
documents  the  calibration  (or  measurement 
ability)  of  the  EMP  equipment  over  the  entire 
emission  or  (>arameter  measurement  range. 
Calibration  error  is  the  difference  in  the 
average  of  a  certain  number  of  reported 
responses  from  an  established  reference 
value  (e.g..  kirawn  concentration  of  the 
cylinder  gas,  value  of  a  parameter,  or 
conciirrent  emission  measurements)  after  a 
stated  period  of  operation  during  which  no 
unscheduled  maintenance,  repair,  or 
adjustment  to  the  monitoring  protocol  takes 
place.  No  one  response  shall  exceed  ±S 
{>ercent  of  the  reference  value. 

4.2  SpecifKotion.  To  assure  accuracy  over 
the  measurement  range,  the  owner  or 
operator  of  an  affected  emissions  unit  shall 
specify  in  the  permit  application  a  proposed 
level  of  CE  and  procedures  for  periodic  (e.g.. 
daily)  CE  checks  at  low  and  high 
measurement  levels.  Initial  and  periodic  (see 
appendices  C  and  D  of  this  part)  checks  shall 
also  be  specified  in  the  permit  application 
and  include  CE  checks  at  low,  mid,  and  high 
measurement  levels. 


4.3    The  demonstration  of  the  CE  levels  of 
the  EMP  shall  be  conducted  immediately 
prior  to  or  after  any  RA  demonstration. 

5.  Measurement  Span 

5.1  Definition.  Measurement  span  is  the 
anticipated  range  of  emissions  or  parameters 
that  must  be  measured  to  determine  the 
compliance  status  of  the  affecrted  emissions 
unit  with  the  applicable  emission  limitations 
or  standards. 

5.2  Specification.  The  owner  or  operator 
should  consider  the  measurement  span  in  the 
existing  regulation  and  shall  sp>ecify  in  the 
permit  application  a  proposed  EMP  span 
which  meets  any  existing  measurement  sf>an 
requirement  or  the  anticipated  range  of 
emissions  or  parameter  that  must  be 
measured.  There  are  two  types  of  span 
specifications: 

5.2.1  Spans  that  include  all  potential 
concentrations.  This  type  of  specification 
may  require  multiple  range  pollutant  or  flow 
analyzers  and  parameter  instrumentation  in 
the  EMP  to  meet  the  required  accuracy.  The 
frequency  of  measurements  also  may  be 
affected. 

5.2.2  Spans  that  include  a  limited  range 
of  emission  concentrations  or  correlated 
parameter  ranges.  This  type  of  specification 
sets  an  upper  limit  that  normally  includes 
the  permitted  levels  plus  a  range  or  value 
beyond  the  permitted  emission  standard  or 
parameter  limitation  (e.g.,  1.25  times  the 
parameter  or  emission  limitation). 

6.  Response  time 

6.1  Definition.  Response  time  is  the  time 
interval  between  the  start  of  a  step  change  in 
the  system  input  (e.g..  change  of  calibration 
gas  or  change  in  source  concentration)  and 
the  time  when  the  data  acquisition  and 
handling  system  (DAHS)  displays  95  percent 
of  the  final  value.  A  response  time  also  may 
be  the  lime  interval  between  the  initial 
accumulation  of  information  to  assess  the 
affect>Hl  emissions  unit's  compliance  status 
and  tiie  availability  of  the  information  for 
emission  level  status  review  (e.g.,  a  daily 
VOC  emission  limit  based  on  the  evaluation 
of  three  coating  analyses  and  daily  coating 
use  records).  Response  times  are  most 
important  when  time-sharing  of  EMPs  among 
two  or  more  measurement  locations  occurs, 
or  when  the  regulations  require  the  EMP  to 
measure  short  duration  permit  limitation 
exceedances,  e.g.,  concentration  spikes. 

6.2  Specification.  The  owner  or  operator 
shall  specify  in  a  permit  application  a 


proposed  response  time  for  the  EMP  which 
will  include:  upscale  and  downscale 
res(>onse  times  for  all  instrumental 
components  of  the  EMP  and  a  combined 
response  time  for  the  system  output.  A 
demonstration  of  the  associated  response 
time(s)  shall  be  performed  under  normal 
operation,  including  all  EMP  components  to 
be  used  in  obtaining  and  recording 
measurements,  and,  if  applicable,  during 
time  sharing  operations.  Since  response  time 
is  inherently  rapid  with  some  instruments, 
the  permitting  authority  may  waive  the 
individual  component  specification.  The 
combined  EMP  response  time  shall  be 
commensurate  with  the  measurement 
frequency  requirements.  Where  an  EMP 
includes  recc»rd keeping  procedures  to  assess 
compliance,  the  response  time  specification 
shall  reflect  the  time  interval  appropriate  for 
analyzing  such  records  and  providing  an 
output  that  relates  to  the  compliance  status 
of  the  monitored  emissions  unit. 

7.  Parametric  Relationship 

7.1  Definition.  The  [>arametric 
relationship  for  a  parameter  monitoring 
system  is  the  correlation  between  the 
monitored  parameters  and  the  affected 
emissions  units'  f>ermitted  emission 
limitations  or  standards  (other  than  emission 
limitations  or  standards  that  are  already 
expressed  in  terms  of  the  monitored 
parameters,  e.g.,. use  of  a  fuel  sampling  and 
analysis  protocol  to  monitor  compliance  with 
a  sulfur  in  fuel  standard).  The  correlation  can 
be  described  in  the  form  of  an  equation  or 
graph  if  a  parameter  monitoring  system  is 
used  (o  predict  emissions,  emission  rates,  or 
control  efficiency  rates.  If  a  parameter 
monitoring  system  involves  the  use  of  a 
demonstrated  compliance  parameter 
limitation  established  pursuant  to  section  7 
of  appendix  C  of  this  part  in  order  to 
determine  compliance  with  an  applicable 
emission  limitation  or  standard,  then  the 
correlation  can  be  described,  for  each 
parameter  included  in  the  EMP,  in  the  form 
of  a  minimum  or  maximum  value  (or  a  range 
of  values),  depending  on  the  type  of 
parameter  monitored. 

7.2  Specification. 

7.2.1    Initial  specification.  For  each 
parameter  monitoring  system  EMP,  the 
owner  or  operator  shall  describe  in  Ae 
[jermit  application  the  known  relationship 
between  the  parameters  and  emission  rates, 
propbse  a  range  of  ap>plicability,  and  limit  its 
application  to  these  ranges.  The  kno%vn 
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relationship  may  be  based  on  site-q>ecific 
studies,  other  empirical  studies,  or 
theoretical  considerations  based  on  generally 
accepted  engineering  principles.  The  permit 
application  must  describe  how  the  known 
relationship  can  be  further  defined  through 
correlation  tests  performed  pursuant  to 
section  7  of  appendix  C  of  this  part  and  shall 
include  a  correlation  test  plan  in  accordance 
with  §64.4. 

7.2.2     Verified  specification.  The 
correlation  of  the  monitored  parameters  to 
the  emission  limitations  or  standards  being 
monitored  shall  be  established  and  verified 
pursuant  to  performance  verification  tests 
conducted  pursuant  to  appendix  C  of  this 
part.  The  final  specification  for  the 
parametric  relationship  shall  be  described  in 
the  form  of  ■  parametric  equation,  graph,  or 
demonstrated  compliance  panmeter  leveUs). 
as  applicable. 

8.  Measurement  Technique  Procedures 

8.1  An  EMP  which  includes 
recordkeeping  or  qualifies  under  §  64.4(d)  as 
multiple  fiigitive  emissions  point  monitoring 
must  include  appropriate  measurement 
technique  procedures.  Measurement 
technique  procedures  may  include,  but  are 
not  limited  to:  Methods  9  or  22  of  appendix 
A  of  part  60  of  this  chapter  for  opacity  or 
pmrticulate  emission  limitations:  Method  21 
of  appendix  A  of  part  60  of  this  chapter  for 
volatile  or  toxic  oi^ganic  compound  leak 
detection  and  repair  programs;  Method  19  of 
appendix  A  of  part  60  of  this  chapter  for 
sulfur  dioxide  emissions  from  combustion 
devices  without  control  devices;  and  Method 
24  of  appendix  A  of  part  60  of  this  chapter, 
for  VOC  content  of  coatings. 

8. 2  Specification.  The  owner  or  operator 
should  consider  the  measurement  technique 
procedures  in  the  existing  regulation  and 
shall  include  in  a  permit  application  a 
profwsed  EMP  measurement  technique 
procedure  based  on  the  affected  emissions 
unit's  operation. 

Perfonnanoe  Specification  101 — Performance 

Specifications  for  Volatile  Organic 
Compound  Continuous  Emission  Monitoring 
Systems  In  Stationary  Sources 

1.  Applicability  and  Principle 

1.1    Applicability. 

1.1.1  These  requirements  apply  to 
continuous  emission  monitoring  systems 
(CEMS's)  that  measure  volatile  otganic 
compound  (VOC)  emissions.  The  analyzer 
may  operate  by  flame  ionizatioo  detection 
(FID),  photoionization  detection  (PQ)).  non- 
dispersive  infrared  (NDIR)  absorption,  or 
other  detection  principles  that  respond  to 
VOC  levels.  The  requirements  include 
procedures  to  evaluate  the  acceptability  of 
the  C£MS  at  the  time  of  its  installation  and 
whenever  specified  in  regulations  or  permits. 
The  procedures  evaluate  CEMS  performance 
at  the  time  of  installation  and  not  over  an 
extended  period  of  time.  Quality  assurance 
[wocedures  for  calibrating,  maintaining,  and 
operating  the  CEMS  properly  at  all  times  are 
given  in  appendix  D  of  this  part. 

1.1.2  In  most  cases.  VOC  monitors 
p«t>vide  only  a  measure  of  the  relative 
concentration  level  of  a  mixture  of  organics, 
rather  than  quantitation  of  the  organic 


species  present  This  trait  necessitates  the 
use  of  VOC  CEMS's  more  as  a  relative 
indicator  than  a  conventional  emissions 
monitor.  However,  it  may  be  possible  to 
consider  the  VOC  monitor  as  a  conventional 
CEMS  in  some  instances.  These  instances 
include  cases  where  only  one  organic  species 
is  present,  or  where  equal  incremental 
amounts  of  each  of  the  organic  species 
present  generate  equal  instrument  responses. 
1.2    Pri/JCjp/e.  Calibration  error,  response 
time,  and  performance  audit  tests  are 
conducted  to  determine  conformance  of  the 
CEMS  with  these  specifications.  The 
requirements  include  specifications  for . 
installation  and  measurement  location, 
equipment  and  performance,  and  procedures 
for  testing  and  data  reduction. 

2.  Definitions 

The  delinitioDS  are  the  same  as  in  die  other 
portions  of  appendix  A  of  this  part  and  the 
following: 

2.1  Instrument  range.  The  minimum  and 
maximum  concentrations  that  can  be 
measured  by  a  specific  instrument  The  range 
statement  often  assumes  the  minimum  to  be 
zero  and  expresses  the  range  only  as  the 
maximum. 

2.2  Instrument  span  or  span  value.  Full 
scale  range  of  interest 

3.  Installation  and  Measurement  Location 
SpecificOUons 

3.1  CEMS  installation  and  measurement 
locations.  Same  as  In  section  3.1  of  appendix 
B  of  this  part.  The  CEMS  shall  be  installed 
in  a  location  where  measurements  give 
representative  indication  of  the  source's 
emissions. 

3.2  Stratification  test  procedure.  To 
determine  whether  VOC  stratification  exists, 
use  a  dual  probe  system  as  follows:  Measure 
the  VOC  concentration  at  each  traverse  point 
according  to  Method  1  (40  CFR  part  60. 
appendix  A)  with  one  probe  and  the  VOC 
concentration  at  the  stack  or  duct  centroid 
with  the  other  probe.  Alternatively  measure 
5-minute  VOC  concentrations  at  each 
traverse  point  and  at  the  centroid.  Normalize 
the  data  using  the  measurements  at  the 
centroid.  Then  calculate  the  deviation  of  the 
VOC  concentration  at  each  traverse  p>oint 
from  the  overall  average.  The  installation 
location  is  unacceptable  if  the  VOC 
concentration  deviation  at  any  point  more 
than  two  inches  from  the  duct  or  stack  wall 
exceeds  10  percent.  If  the  location  is 
acceptable,  then  locate  the  CEMS  probe  at  a 
point  of  average  concentration  that  is  within 
or  closest  to  thie  centro!(lal  area. 

4.  CEMS  Performance  and  Equipment 
Specifications 

4.1  Presurvey  sample  analysis.  Use 
Method  18  (40  CFR  part  60,  appendix  A). 
process  chemistry,  or  previous  studies  to 
determine  at  least  90  percent  of  the  VOC 
components  in  the  efHuent  stream.  Then 
select  an  appropriate  CEMS  for  measuring 
the  VOC  If  applied  In  hi|^ly  explosive  areas, 
exercise  caution  in  choosing  and  installing 
the  CEMS. 

4.2  Sampiing  system.  Unlets  the  owner  or 
operator  can  demonstrate  otberwise  to  the 
satisfaction  of  the  permitting  authority,  the 
sampling  system  shall  require  heating  to 


maintain  the  temperature  of  the  sample  gas 
above  150°C  (300°F)  throughout  the  8>'stem. 
This  means  heating  all  system  components 
such  as  the  probe,  calibration  valve,  filter, 
sample  lines,  pump,  and  the  analyzer  to 
prevent  moisture  from  condensing.  In 
addition,  the  sampling  system  shall  include 
an  in-stack  or  heated  out-of-stack  filter. 

4.3  Instrument  span.  For  a  CEMS 
intended  to  measure  uncontrolled  emissions, 
the  instrument  span  must  be  between  1.1  and 
1.3  times  the  average  potential  emission.  For 
a  CEMS  installed  to  measure  controlled 
emissions  or  emissions  that  comply  with  an 
applicable  regulation,  the  instrument  span 
must  be  between  1.5  and  2  times  the  level  of 
the  emission  limit 

4.4  Calibration  gases. 

4.4.1  Zero  gps.  High  purity  air  with  less 
than  0.1  ppm  by  volume  of  hydrocarbons  as 
methane  or  carbon  equivalent  or  less  than  0.1 
percent  of  the  span,  whichever  is  greater. 

4.4.2  Upscale  calibration  gases.  Same  as 
in  section  4.1.3  in  appendix  B  of  this  part 
Have  the  manu^turer  of  the  cylinder 
provide  a  recommended  shelf  life  for  each 
calibration  gas  cylinder  over  which  the 
concentration  does  not  change  by  more  than 
2  percent  from  the  certified  value.  Prepare 
mid-level  (40  to  60  percent  of  span)  and  high- 
level  (80  to  100  percent  of  span)  calibration 
gases  by  source  type  containing  the  following 
components: 

4.4.2.1  Process  source.  Use  the  VOC 
components  in  the  same  proportion  that 
make  up  90  percent  of  the  VOC  in  the 
effluent  stream. 

4.4.2.2  Combustion  source.  Use  propane 
gas. 

4.5  Performance  audit  gas.  A  certified 
EPA  audit  gas  shall  be  used,  when  possible. 
A  Protocol  1  gas  mixture  within  the 
calibration  range  may  be  used  when  EPA 
performance  audit  materials  are  not 
available. 

4.6  Oota  reoordei- sco/e.  The  strip  chart 
recorder,  computer,  or  digital  recorder  must 
be  cap»able  of  recording  all  readings  within 
the  CEMS  measurement  range  and  shall  have 
a  resolution  of  0.5  percent  of  span. 

4.7  Response  time.  The  response  time  for 
the  CEMS  must  not  exceed  2  minutes  to 
achieve  95  percent  of  the  final  stab'e  value. 

4.8  Calibration  error.  Tlie  CEMS  must 
allow  the  determination  of  daily  calibration 
error  ((X)  at  all  three  calibration  levels.  For 
the  initial  7-day  CE  test  the  CEMS 
calibration  response  must  not  differ  by  more 
than  5  percent  bxxn  the  calibration  gas  value 
at  each  level  after  each  24-hour  period. 

4.9  Perfonnance  audit  specification.  The 
instrument  relative  error  shall  be  less  than  or 
equal  to  10  percent 

4.10  Measurement  and  recording 
frequency.  The  sample  shall  flow 
continuously  through  the  measurement 
section  of  the  analyzer.  The  detector  shall 
measure  the  sample  concentration  at  least 
once  every  minute,  and  the  data  acquisition 
system  shall  compute  and  record  from  these 
determinations  an  average  hourly  VOC 
concentratioQ. 

5.  Performance  Specification  Test  (PSTJ 
Periods 

5.1  Pretest  preparation  period.  Install  the 
CEMS.  prepare  the  test  site  according  to  the 
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specifications  in  Section  3,  and  prepare  the 
CEMS  for  operation  and  calibration 
according  to  the  manufacturer's  written 
instructions.  To  verify  the  operational  status 
of  the  CEMS,  the  owner  or  operator  should 
conduct  a  pretest  conditioning  period  similar 
to  that  of  the  7-day  CE  test. 

5.2  7-Day  CE  test  period.  Same  as  in 
section  3.3.1  of  appendix  C  of  this  pari. 

5.3  Fesponse  time  test  period.  Conduct 
the  response  time  test  once  during  the  7-day 
CE  test  jjeriod  and  quarterly  thereafter. 

5.4  Performance  audit  test  periods. 
Conduct  the  performance  audit  once  during 
the  mitial  CE  test  and  quarterly  thereafter. 

6.  Performance  Specification  Test  Procedures 

6.1  7-Day  CE  test. 

6.1.1  Sampling  strategy.  Conduct  the  7- 
day  CE  test  at  24-bour  intervals  for  seven 
consecutive  days  following  Section  4.1  of 
appendix  C  of  this  part,  except  determine  CE 
at  the  specified  three  levels. 

6.1.2  Calculations.  Summarize  the  results 
on  a  data  sheet.  Average  the  differences 
between  the  instrument  response  and  the 
certified  cylinder  gas  value  for  each  gas. 
Calculate  three  CE  results  according  to 
Equation  1  of  appendix  C  of  this  part.  The 
CE  calculations  do  not  use  a  confidence 
coefficient 

6.2  Response  time.  Same  as  in  section  5.1 
of  appendix  C  of  this  part. 

6. 3  Performa nee  audit. 

6.3.1  Testing  strategy.  Conduct  the 
performance  audit  following  the  daily 
calibration  of  the  instrument.  Introduce  the 
audit  gases  into  the  sampling  system  at  the 
sampling  probe.  The  gas  shall  pass  through 
all  CEMS  components  used  during  normal 
sampling. 

6.3.2  Calculation.  Calculate  the  CEMS 
relative  error  using  the  following  Equation  1: 


RE  = 


C    -C 

-zjn zi. 


xlOO 


where: 

RE  =  Relative  error  of  the  performance  audit 

test,  percent 
Cm  =  Average  CEMS  response,  ppm. 
C,  =  Audit  gas  reference  value,  ppm. 

Performance  Specification  102 — 
Perfbrmance  Specifications  for  Gas 
Chromatographic  Contiiiuous  Emission 
Monitoring  Systems  in  Stationary  Sources 

J.  Applicability  and  Principle 

1 . 1    Applicability.  These  requ  irements 
apply  to  continuous  emission  monitoring 
systems  (CEMS's)  that  use  gas 
chromatography  (GO  to  measure  gaseous 
organic  compound  emissions.  The 
requirements  include  procedures  intended  to 
evaluate  the  acceptability  of  the  CEMS  at  the 
time  of  its  installation  and  whenever 
specified  in  regulations  or  permits.  The 
procedures  evaluate  CTMS  performance  at 
the  time  of  installation  and  not  over  extended 
periods  of  time.  Quality  assurance 
procedures  for  calibrating,  maintaining,  and 
operating  the  CEMS  properly  at  all  times  are 
given  in  appendix  D  of  this  part.  A  GC  CEMS 
may  not  be  suitable  for  applications  where 
the  number  of  VOC  components  to  be 
monitored  exceeds  five. 


1.2    Principle.  Calibration  error, 
calibration  precision,  and  performance  audit 
tests  are  conducted  to  determine 
conformance  of  the  CEMS  with  these 
specifications.  The  requirements  include 
specifications  for  installation  and 
measurement  location,  equipment  and 
(>erformance,  and  procedures  for  testing  and 
data  reduction. 

2.  Definitions 

The  definitions  are  the  same  as  in  the  other 
parts  of  appendix  A  of  this  part,  including 
Performance  Specification  (PS)  101,  and  also 
include  the  following: 

2.1  Gas  chromatograph  (GC).  That 
portion  of  the  system  that  separates  and 
detects  organic  analytes  and  generates  an 
output  proportional  to  the  gas  concentration. 
The  GC  must  be  temperature  programmable. 

2.1.1  Column.  An  analytical  column 
capable  of  separating  the  analytes  of  interest. 

2.1.2  Defector.  A  detection  system 
capable  of  detecting  and  quantifying  all 
analytes  of  interest. 

2.1.3  Integrator.  That  portion  of  the 
system  that  quantifies  the  area  under  a 
particular  sample  peak  generated  by  the  GC 

2.2  Calibration  precision.  The  agreement 
between  triplicate  injections  of  each 
calibration  standard. 

3.  Installation  and  Measurement  Location 
Specifications 

These  specifications  are  the  same  as  in 
section  3  of  PS  101. 

4.  OEMS  Perfbrmance  and  Equipment 
Specifications 

4.1  Presurvey  sample  analysis  and  GC 
selection.  Use  Method  18  (40  CFR  part  60, 
appendix  A),  process  chemistry,  or  previous 
studies  as  a  guide  to  determine  at  least  98 
percent  of  the  organic  components  by  mass 
in  the  effluent  stream.  Then  select  an 
appropriate  GC  configuration  to  measure  the 
organic  compounds.  The  GC  components 
shall  include  a  heated  sample  injection  loop, 
separation  column,  temperature- 
programmable  oven,  and  detector.  If  this 
method  is  applied  in  highly  explosive  areas, 
caution  should  be  exercised  in  selecting  the 
equipment  and  method  of  installation. 

4.2  Sampling  system.  Same  as  in  section 
4.2  of  PS  101,  except  the  sample  loop  and 
chromatograph  shall  also  be  heated. 

4.3  Calibration  gases.  Same  as  in  section 
4.1.3  of  appendix  B  of  this  part.  The 
techniques  specified  in  section  6.2  of  Method 
18  (40  CFR  part  60,  appendix  A)  may  also  be 
used.  A  gas  dilution  system  may  be  used  if 
its  operation  is  consistent  with  section  4.3  of 
appendix  B  of  this  part.  The  calibration  gases 
may  be  mixtures  of  the  compounds  of 
interest.  Prepare  three  different 
concentrations  of  each  organic  analyte  in  the 
following  ranges: 

4.3. 1  Low- level.  40-60  percent  of 
measured  concentration. 

4.3.2  Mid-level.  90-110  percent  of 
measured  concentration. 

4.3.3  High-level.  140-160  percent  of 
measured  concentration,  or  select  highest 
expected  concentration. 

(Note:  Measured  concentration  is  from 
section  4.1.) 


4.4  Performance  audit  gas.  Same  as  in 
section  4.5  of  PS  101. 

4.5  Data  recorder  scale.  Same  as  in 
section  4.6  of  PS  101. 

4.6  Calibration  error.  The  CEMS  must 
allow  the  determination  of  CE  daily  at  all 
three  calibration  levels.  For  the  initial  7-day 
CE  test,  the  CEMS  calibration  response  must 
not  differ  by  more  than  5  percent  from  the 
calibration  gas  value  at  each  level  after  each 
24  hour  period. 

4.7  Calibration  precision  and  linearity. 
The  deviation  from  the  measured  average  at 
each  level  shall  not  exceed  5  percent  for  each 
compound  per  triplicate  injection.  The  linear 
regression  curve  for  each  organic  compound 
at  all  three  levels  shall  have  an  r>  ^.995. 

4.8  Performance  audit.  The  instrument 
relative  error  shall  be  less  than  or  equal  to 
10  percent 

4.9  Measurement /requency.  The  sample 
to  be  analyzed  shall  flow  continuously 
through  the  sampling  system.  The  analytical 
system  shall  be  capable  of  measuring  the 
effluent  stream  at  the  frequency  specified  in 
the  appropriate  regulation  or  permit. 

5.  Performance  Specification  Test  (PST) 
Periods 

5.1  Pretest  preparation  period.  t_'sing  the 
procedures  described  in  Method  18  (40  CFR 
part  60,  appendix  A),  perform  initial  tests  to 
determine  GC  conditions  that  provide  good 
resolution  and  minimum  analysis  time  for 
the  compounds  of  interest.  Potential 
resolution  interferences  can  be  eliminated  by 
choosing  the  appropriate  GC  column  and 
detector  or  by  shifting  the  retention  times  by 
changing  the  column  flow  rate  or  using 
temperature  programming.  Use  Procedure  1 
(40  CFR  part  61,  appendix  C)  to  verify 
adequate  peak  resolution. 

5.2  7-Day  CE  test  period.  Same  as  in 
Section  3.3.1  of  appendix  C  of  this  part. 

5.3  Performance  audit  test  periods. 
Conduct  the  performance  audit  once  during 
the  initial  CE  test  and  quarterly  thereafter. 

6.  Performance  Specification  Test  Procedures 

6.1  Calibration  error,  precision,  and 
linearity  tests. 

6.1.1  Sampling  strategy.  Conduct  the  7- 
day  CE  test  at  24-hour  intervals  for  seven 
consecutive  days  following  section  4.1  of 
appendix  C  of  this  part,  except  use  the 
calibration  gases  at  the  three  concentration  ^ 
levels  specified  in  section  4.3. 

6.1.2  Calculations.  Summarize  the  results 
on  a  data  sheet.  Calculate  the  differences 
between  the  CEMS  responses  and  the 
reference  values.  Calculate  the  deviation 
from  the  average  and  the  coefficient  of 
determination  (r>)  using  Equation  1  in  section 
7  of  this  PS  102.  Calculate  CE  using  Equation 
1  of  appendix  C  of  this  part 

6.2  Performance  audit.  The  performance 
audit  test  procedure  and  calculation  are  the 
same  as  in  section  6.3  of  PS  101. 

7.  Equations 

7.1     Coefficient  of  determination. 
Calculate  r^  using  linear  regression  analysis 
and  the  average  concentrations  obtained  at 
three  calibration  p>oints  as  shown  In  the 
following  Equation  1: 
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r'  = 


"Z^y.-(E^XSy.) 


,>|{nS>.'  -Iy.I>.X"I*«'  -Z*.!".), 


w  1  ;re: 

r2  ■  ■■  Coefficient  of  determination 

n  :  Number  of  measuretneflt  points 

X  :  CEMS  response 

y '  ^Actual  value  of  calibration  standard 

8.  Reporting 

The  owner  or  operator  of  the  affected 
emissions  unit  shall  submit  with  the  permit 
application  a  summary  in  tabular  form  of  the 
results  of  the  CE  tests,  as  appropriate.  Include 
all  data  sheets,  calculations,  CEMS  data 
records,  and  cylinder  gas  or  reference 
material  certifications. 

Appendix  B  to  Part  64 — General 
Equipment,  Installation,  and 
Calibration  Gas  Specifications  for 
Enhanced  Monitoring  Protocols 

1.  Introduction. 

This  ap{)endix  covers  the  equipment, 
installation,  and  (if  applicable)  calibration 
gas  specifications  for  an  enhanced 
monitoring  protocol  (EMP). 

2.  Equipment  Specifications 

^.1  CEMS  and  COMS  EWs 

2.1.1  The  CEMS  includes  the  pollutant 
(e.g  .  SOj,  vex:  or  NOx)  concentration 
monitor  and  the  data  acquisition  and 
handling  system  (DAHS).  The  design  of  the 
equipment  shall  allow  for  checking  the  entire 
s>'stem  for  sample  line  losses  and  calibration 
changes.  The  pollutant  monitor  and  DAHS 
must  be  able  to  measure  and  record 
information  over  the  measurement  span.  In 
addition,  the  CEMS  must  allow  the  detection 
of  changes  in  the  instrument  calibration  and 
applicable  accuracy  requirement. 

2.1.2  The  design  of  the  pollution 
concentration  monitor  shall  include  an 
injection  port  for  calibration  gases  to  check 
all  components  of  the  entire  measurement 
system.  The  components  include,  as 
applicable,  sample  lines,  filters,  scrubbers, 
conditioners,  and  as  much  of  the  probe  as  is 
practicable.  For  in  situ  type  monitors,  the 
design  of  the  monitor  must  allow  fur  a 
calibration  check  against  the  optical  filter  or 
ceBt  values  for  the  performance  of  all  acti%'e 
electronic  and  optical  components  (e.g., 
transmitter,  receiver,  analyzer).  For  extractive 
monitors,  the  injection  port  must  be  at  a 
point  no  closer  to  the  analyzer  than  the  back 
of  Ae  probe.  For  dilution  probe  equipped 
monitors,  the  injection  port  must  be  placed 
before  dilution  occurs  to  allow  a  check  of  the 
dilution  system.  For  educator  or  aspirator 
equipped  monitors,  the  injection  port  must 
be  before  the  port  for  the  sample  slip  stream. 

2. 1 .3  A  COMS  shall  comply  with  the 
design  specifications  provided  in 
Performance  Specification  1  of  appendix  B  of 
part  60  of  this  chapter. 

2.2    Parameter  monitoring  systems  or 
CEPMS's.  The  parameter  monitoring  system 
or  CERMS  includes  the  parameter  or  flow 
sensor  and  the  DAHS.  The  design  of  the 


equipment  shall  allow  for  checking  the  entire 
system  for  calibration  changes,  which  affect 
measurement  accuracy  and  precision.  The 
parameter  monitoring  system  and  CCRMS 
must  be  able  to  measure  and  record 
information  over  the  measurement  span.  In 
addition,  the  parameter  monitoring  system  or 
CERMS  must  allow  the  detection  of  changes 
in  the  instrument  calibration  and  applicable 
accuracy  requirement. 

2.3  Calibration  error  (CEJ  determination. 
The  design  of  the  EMP  must  allow 
determinations  of  C£s,  positive  or  negative, 
at  the  low  and  hi^  measurement  levels.  For 
a  CEMS.  daily  determinations  are  required 
and  are  done  using  the  calibration  gas 
injection  ports.  For  a  COMS  or  CERMS.  daily 
determinations  are  required.  For  a  parameter 
monitoring  system,  determinations  shall  be 
conducted  (M-ior  to  installation.  Thereafter. 
CE  determinations  for  a  parameter 
monitoring  system  shall  be  as  frequently  as 
practicable.  If  the  EMP  automatically  adjusts 
(mechanically  or  electronically)  the 
calibration,  the  EMP  must  record: 

(a)  The  amount  of  adjustment  io 
measurement  units  (i.e..  the  difference  of 
data  output  before  adjustments  from  the 
reference  value):  or 

(b)  The  output  in  measurement  units  before 
calibration  adjustments  to  aliow  the 
determination  of  the  amount  of  adjustment  in 
the  measurement  units. 

2.4  Data  acquisition  and  handling 
system.  The  DAHS  must  record  the  desired 
data  over  tlie  range  of  operation.  The  DAHS 
must  allow  the  detection  of  changes  in  the 
instrument  calibration  and  applicable 
accuracy  requirement 

2.5  Measurement  frequency.  Refer  to 
sections  1.4.1.2  and  2  of  appendix  A  of  this 
part. 

3.  Installation  and  Measurement  Location 
Specifications 

Sections  3  and  4  are  primarily  for  a  GEMS 
or  a  COMS  and.  as  applicable,  a  (XRMS. 
Where  an  EMP  is  composed  of  parameter 
measurements,  periodic  sampling,  or 
reccHtikeeping.  locations  and  measurements 
are  to  be  finalized  as  they  are  verified 
through  the  validation  demonstrations  of 
appendix  C  of  this  part  and  §64  4.  These 
specifications  assure  that  the  EMP  will 
provide  measurements  that  are  representative 
of  the  source's  compliance  status  vrith 
emission  limitations  or  standards. 
Representativeness  is  defined  t>y  the 
performance  verification  test  procedure  (see 
appendix  C  of  this  part).  These  specifications 
are  guidelines,  except  for  those  cases  where 
reference  method  (RM)  tests  are  not  required. 

3.1    Installation  Install  the  CEMS.  COMS. 
CERMS,  or  components  of  the  EMP  in  a 
location  where  the  measurements  are 
representative  as  defined  in  appendix  C  of 
this  part.  Several  other  factors  determine  the 
optimum  location.  These  include  ease  of 
access  for  calibration,  quality  control  (QQ 


checks,  maintenance,  readability  and  the 
degree  of  sample  conditioning  required.  The 
location  should  be  as  free  from  in-leakage 
influences  as  possible.  For  CEMS,  the 
exhaust  gas  sample  location  should  be  at 
least  two  equivalent  duct  diameters 
downstream  ftt)m  the  nearest  control  device, 
point  of  pollutant  generation,  or  other  point 
at  which  a  change  in  the  pollutant 
concentration  or  emission  rate  occurs  and  at 
least  0.5  diameter  upstream  from  the  exhaust 
or  control  device.  Method  1  of  40  CFR  part 
60,  appendix  A  provides  the  equation  for 
calculating  the  equivalent  duct  diameter  For 
COMS,  follow  the  procedures  contained  in 
Performance  Specification  1  of  appendix  Bof 
part  60  of  this  chapter. 

3.2    Stratification  check.  Pollutant 
concentration  or  flow  rate  stratification  may 
cause  the  selection  of  non-representativ* 
locations.  Therefore,  the  owner  or  operator 
should  check  the  location  for  possible 
stratification  before  installing  the  CEMS. 
CERMS.  or  exhaust  gas  parameter 
instrumentation. 

4.  CEMS  Calibration  Gas  Specifications 

4.1  Calibration  gases.  Cases  used  for 
initial  and  quarterly  3-point  CE  tests  shall  t>e 
traceable  to  the  National  Institute  of 
Standards  and  Technology  (NISTl. 
Gaithersburg,  MD  20699  whenever  possible. 

4.1.1  The  highest  quality  NiST  standards 
are  Standard  Reference  Materials  (SRMs). 
These  can  be  obtained  from  the  Office  of 
Standard  Reference  Materials  NIST  at  (3D1J 
975-6776.  which  maintains  an  in\'entory  of 
SRMs. 

4.1.2  When anSRMdoesnot exist. NIST 
can  develop  NIST<ertified  materials  through 
its  NIST  Traceable  Refuvnce  Material 
(NTRM)  and  Research  Grade  Material  (RCM) 
programs.  The  requestor  reimburses  NIST  for 
the  cost  of  developing  and  certifying  NTRMs 
and  RGMs.  For  more  infonnation.  contact  Dr. 
Willie  May  of  NIST  at  (301)  975-3108. 

4.1 .3  Other  gaseous  reference  materials 
that  are  traceable  to  an  NIST  certification  are 
the  EPA  Protocol  Gases  These  can  be 
obtained  from  specialty  gas  suppliers  at  a 
cost  considerably  less  than  that  of  SRMs  and 
NTRMs.  Protocol  Gases  are  individually 
assayed  using  SRMs  and  NTRMs  as  the 
reference  standards  and  in  accordance  with 
the  requirements  in  EPA's  "Protocol  for 
Assav  and  Certification  of  Calibration 
Standards."  If  an  SRM  or  NTRM  exists,  a 
Protocol  Gas  can  be  made. 

4.2  Dilution  systems  for  calibration  gases. 
Gas  dilution  systems  may  be  used  if  their 
operation  is  consistent  with  the  protocol 
distributed  through  the  EPA  Emission 
Measurement  Technical  Information  Center 
entitled  "Verification  of  Gas  Dilution 
Systems  for  Field  Instrument  Calibrations.** 
by  Rima  Dishakjian.  A  copy  of  the  protocol 
may  be  obtained  by  calling  (919)  541-0200 
and  asking  for  EMTIC  CTM-007  (April  2. 
1991),  or  by  contacting  the  EMTIC  Bulletin 
Board  System  at  (919)  541-5742. 
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Appendix  C  to  Part  64 — General 
Performance  Verification  Test 
Procedures  for  Enhanced  Monitoring 
Protocols 

1.  Introduction 

This  appendix  provides  (a)  the  procedures 
to  be  used  by  an  owner  or  operator  for 
validating  the  representativeness  of  an 
Enhanced  Monitoring  Protocol  (EMP)  to 
emission  standards  or  limitations  and  (b) 
performance  verification  procedures  for 
continuous  process  or  control  device 
parametric  monitoring  systems  or 
procedures,  continuous  emission  monitoring 
systems  (CEMS's),  continuous  opacity 
monitoring  systems  (COMS's).  continuous 
emission  rate  monitoring  systems  (CERMS's). 
periodic  emission  or  parameter  monitoring 
systems,  or  other  systems  and  procedures 
used  in  EMP's.  All  EMP'j  proposed  in  a 
permit  application  by  an  owner  or  operator 
shall  include  a  test  plan  and  schedule  for 
validation  of  the  representativeness  of  the 
EMP  to  the  emission  limitations  or  standards 
within  the  time  period  specified  pursuant  to 
§64.4. 

1.1     CEMS's  and  COMS's.  In  addition  to 
the  general  procedures  contained  in  this 
appendix  C,  any  CEMS  or  CX)MS  that  is 
included  as  part  of  an  EMP  shall  follow  the 
performance  specification  test  procedures 
provided  in  appendix  B  of  part  60  of  this 
chapter.  Alternatively,  where  applicable  for 
gas  CEMS's,  the  owner  or  operator  can  elect 
to  use  the  performance  specification  test 
procedures  provided  in  appendix  A  of  part 
75  of  this  part.  Where  appropriate, 
modifications  to  terms  used  in  the  referenced 
appendices  shall  be  made  in  accordance  with 
section  1.4.1  of  appendix  A  of  this  part. 

2.  Reference  Method  IBM)  Test  Location 

The  reference  method  testing  locations  for 
EMP  validation  may  include:  stacks;  ducts; 
application  or  storage  containers  for  coatings; 
leak  detection  locations;  or  other  appropriate 
sampling  locations.  Where  exhaust  gas 
emission  testing  is  necessary  to  validate  the 
EMP,  the  following  requirements  shall  apply 
to  the  EMP  performance  verification 
demonstration: 

2.1  Measurement  location.  The  RM 
location  must  provide  a  representative 
measurement  of  the  source  emissions  or 
effluent  flow  rates.  The  location  must  be:  (1) 
Accessible,  (2)  a!  least  two  equivalent 
diameters  downstream  from  the  nearest 
control  device  or  other  point  at  which  a 
change  in  the  pollutant  concentration  or  flow 
rate  may  occur,  and  (3)  at  least  one-half 
equivalent  diameter  upstream  from  the 
effluent  exhaust.  An  owner  or  operator  may 
select  other  locations  if  the  Permitting 
Authority  is  satisfied  that  the  locations 
provide  a  representative  measurement  over 
the  stack  or  duct  cross-section.  The  EMP  (as 
appropriate)  and  RM  measurement  locations 
need  not  be  coincident. 

2.2  Relative  accuracy  IFA)  traverse 
points. 

2.2.1    Gas  concentration  measurements. 
For  gas  concentration  measurements,  locate 
three  traverse  points  at  16.7,  50.0,  and  83.3 
percent  of  a  "measurement  line"  that  passes 
through  the  centroid.  If  the  location  of  this 


measurement  line  affects  the  EMP 
measurements,  the  tester  may  displace  the 
measurement  line  by  up  to  12  inches  (or  5 
percent  of  the  equivalent  diameter  of  the 
cross-section,  whichever  is  less)  from  the 
centroidal  area.  Conduct  the  RM 
measurements  within  an  inch  (but  no  less 
than  an  inch  from  the  stack  or  duct  wall)  of 
the  three  traverse  points. 

2.2.2    Effluent  flow  rates.  Locate  the 
traverse  points  according  to  Method  1  of  40 
CFR  part  60,  appendix  A. 

3.  Test  Periods 

3.1  Pretest  preparation  period.  The  owner 
or  operator  shall  identify  the  reference 
method  test  and  test  location  procedures 
according  to  the  general  specifications  in 
Section  2,  and  prepare  the  EMP  (as 
appropriate)  for  operation  and  calibration 
according  to  either  the  manufacturer's,  or, 
where  no  manufacturer  exists,  the  owner  or 
operator's,  written  instructions  as  specified 
in  the  approved  lest  plan  for  the  EMP. 

3.2  Operating  conditions  for  RA  and  EMP 
validation  testing.  The  owner  or  operator 
shall  conduct  the  RA  test  during  periods 
representative  of  the  affected  emission  unit's 
normal  operating  conditions  as  approved  by 
the  permitting  authority. 

3.3  CEMS's  and  CERMS's.  The  owner  or 
operator  shall  ensure  that  the  following 
provisions  are  met  in  addition  to  other 
requirements  as  specified  by  the  permitting 
authority. 

3.3. 1  7-Day  CE  test  period.  While  the 
emissions  unit  is  operating  under  normal 
permitted  operating  conditions,  determine 
the  CE  of  the  EMP  at  24-hour  intervals  for  7 
consecutive  days  according  to  the  procedure 
given  in  section  4.1.  All  CE  determinations 
must  be  made  following  a  24-hour  period 
during  which  no  unscheduled  maintenance, 
repair,  or  manual  adjustment  of  the  EMP  took 
place.  Where  periodic  automatic  or  manual 
adjustments  are  made  routinely  to  the  EMP 
zero  and  calibration  settings,  conduct  the  CE 
test  immediately  before  these  adjustments,  or 
conduct  it  in  such  a  way  that  the  longest 
period  of  nonadjustment  can  be  measured.  If 
the  emissions  unit  is  taken  out  of  service 
during  the  test  period,  record  the  onset  and 
duration  of  the  downtime  and  continue  the 
d  test  when  the  unit  resumes  operation. 

3.3.2  Three-Point  CE  test  and  response 
time  test  periods.  Conduct  the  three-point  CE 
lest  under  section  4.2  of  this  appendix  and 
response  time  test  under  section  5  of  this 
appendix  once  during  the  initial  7-day  CE 
test  period  of  the  EMP. 

3.4  Parameter  monitoring  systems.  The 
owner  or  operator  shall  demonstrate  and 
validate  the  representativeness  of  a  parameter 
monitoring  system  in  accordance  with  the 
following  requirements  and  those  additional 
requirements  specified  by  the  permitting 
authority. 

3.4. 1    The  test  period  of  the  parameter 
monitoring  system  shall  consist  of  the 
operating  period  during  which  the  parameter 
system  output  is  directly  compared  to  RM 
emission  levels  during  a  correlation  test  (see 
section  6,  Relative  Accuracy  Tests  and 
section  7,  Parameter  Monitoring  System 
Validation  Requirements,  below)  comprised 
of  a  minimum  series  of  9  reference  method 
test  runs  or  samples. 


3.4.2    The  operation  of  the  parameter 
monitoring  system  shall  be  uninterrupted 
during  the  lest  period.  During  this  period, 
there  will  be  no  unscheduled  maintenance, 
repair,  or  adjustment  of  the  parameter 
monitoring  system. 

3.5  Periodic  material  sampling, 
recordkeeping,^  and  multiple  point 
monitoring.  An  EMP  which  relies  on  a 
combination  of  periodic  material  sampling 
and  analysis,  and  material  use  recordkeeping 
procedures  must  include  demonstration  of  its 
known  relationship  to  the  permitted 
emission  limitations  (e.g.,  ink  VOC  content 
and  gallons  used  to  determine  VOC 
emissions  in  pounds  per  day).  Multiple  point 
monitoring  protocols  must  utilize 
appropriate  measurement  technique 
procedures.  Examples  of  appropriate 
measurement  technique  procedures  are: 
Method  9  of  appendix  A  of  40  CFR  part  60 
for  opacity  and  particulate  emission 
limitations;  Method  21  of  appendix  A  of  40 
CFR  part  60  for  VOC  leak  detection  and 
repair  programs;  u$e  of  emission  factors:  and 
a  demonstrated  relationship  between 
production  and  emissions. 

3.6  If  the  above  test  periods  are 
intemipted  because  of  EMP  failure,  restart 
the  entire  lest  when  the  EMP  becomes 
operational. 

4.  Calibration  Error  (CE)  Test 

4.1  7-Day  CE  test  procedure.  Determine 
the  magnitude  of  the  CEs  at  the  low-  and 
high-level  values  once  each  day  (at  24-hour 
intervals)  for  7  consecutive  days.  Before 
making  any  periodic  automatic  or  manual 
adjustments  to  the  EMP  zero  and  calibration 
settings,  determine  the  CE  at  the  low-  and 
high-measurement  levels  of  the  EMP.  Record 
the  EMP  responses  of  each  (i  e.,  the  output 
from  the  data  recorder). 

4.2  3-Point  CE  test  procedure.  Determine 
the  CE  at  the  low-,  medium-,  and  high- 
measurement  levels  three  non-consecutive 
times  at  each  measurement  point.  Operate 
the  EMP  in  its  normal  sampling,  analysis, 
and  data  recording  mode  as  nearly  as 
possible.  Record  the  EMP  responses  (i.e.,  the 
output  from  the  data  recorder  or  DAHS).  To 
demonstrate  sampling  system  integrity, 
conduct  these  tests  after  a  conditioning 
period  of  at  least  one  hour  of  parametric, 
emission,  or  flow  measurements. 

4.3  Calculations.  Summarize  the  results 
on  a  data  sheet.  Average  the  differences 
l>etween  the  instrument  responses  and  the 
certified  calibration  values.  Calculate  the  CE 
results  according  to  Equation  1.  The  CE 
calculation  does  not  use  a  confidence 
coefficient. 

(R      _R    \ 

Equation  1 :  CE  -  ^-^^ 11  x  i  (X) 

Rv 

where: 

CE  =  Calibration  error  of  the  EMP,  percent. 

Rm  =  Average  EMP  response. 

R,  =  Reference  value. 

5.  EMP  Response  Time  Test 

5.1    CEMS's.  The  owner  or  operator  shall 
conduct  the  following  requirements  for  the 
proposed  EMP  in  addition  to  conformance 
with  any  corresponding  existing 
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requirements.  Conformance  only  with  such 
exiting  requirements  may  be  used  at  the 
discretion  of  the  permitting  authority  as 
demonstrating  conformance  with  these 
requirements. 

S.1.1    Introduce  the  calibration  gases 
through  the  injection  port.  For  time  shared 
systems,  use  the  system  with  the  shortest 
cycle  mode  and  with  the  longest  line  firom 
injection  to  the  analyzer  (this  may  involve 
two  systems).  Introduce  the  low-l<!Vcl  gas 
into  the  system.  When  the  system  output 
stabilizes  (no  change  greater  than  1  percent 
of  lull  scale  for  30  seconds),  switch  to 
monitor  stack  efHuent  and  wait  for  a  stable 
value.  Record  the  time  required  (upscale 
response  time)  from  the  moment  of  switching 
until  95  percent  of  the  final  stable  value  is 
achieved. 

5  J. 2    Next,  introduce  the  high  level  gas 
and  repeat  the  above  procedure.  Record  the 
time  (downscale  response  time)  required 
from  the  moment  of  switching  until  95 
penoent  of  the  final  stable  value  is  achieved. 

5.1.3    Repeat  the  entire  procedure  thfce 
times  and  determine  the  mean  upscale  and 
downscale  response  times.  The  longer  of  the 
two  means  is  the  system  response  time. 

5.2  Parameter  monitoring  systems  and 
CEBMS's.  In  most  cases,  these  monitors  have 
such  rapid  response  times  that  a  response 
time  test  is  not  necessary.  The  owner  or 
operator  shall  evaluate  each  monitor  and 
provide  justification  to  the  Permitting 
Authority  that  a  response  time  test  is  not 
necessary. 

5.3  Other  EMP's.  The  owner  or  operator 
shall  demonstrate  to  the  permitting 
authority's  satisfaction  that  the  system 
produces  a  valid  output  that  represents  the 
emissions  unit's  emission  level,  considering 
averaging  time,  within  the  specified  res{K)nse 
time  of  the  emissions  unit's  operating  permit. 

6.  Relative  Accuracy  Tests 

The  owner  or  operator  shall  provide  a 
determination  of  the  relative  accuracy  of  the 
EMP  (excluding  those  EMP's  identified  in 
Section  3.2  of  appendix  A  of  this  part  as  not 
requiring  an  RA  specification).  The  relative 
accuracy  determination  shall  form  the  basis 
for  identification  of  the  known  relationship 
of  the  EMP  to  the  emission  limitation  or 
standard  being  monitored. 

6.1  Performance  verification  methods. 
The  permitting  authority  and  the 
performance  specifications  of  these 
appendices  specify  the  reference  methods 
(RM)  for  the  RA  tests  (see  appendix  A  of  this 
part). 

6.2  Number  of  RM  measurements. 

6.2.1  Conduct  a  minimum  of  nine  sets  of 
all  necessary  RM  runs  (e.g..  pollutant, 
moisture,  Oj.  etc).  Conduct  each  set  for  30  to 
60  minutes  in  duration.  The  owner  or 
operator  may  choose  to  perform  more  than 
nine  sets  of  RM  runs.  If  more  than  nine  RM 
runs  are  performed,  the  owner  or  operator 
may  reject  a  maximum  of  three  sets  of  the  test 
measurements  as  long  as  the  total  number 
used  to  determine  the  RA  is  equal  to  or 
greater  than  nine.  All  data  including  the 
rejected  data  must  be  reported. 

6.2.2  For  parameter  monitoring  system 
EMP's  that  provide  predicted  emissions  data 
output  to  determine  compliance  with  an 


emission  limitation  or  standard,  the  owner  or 
operator  shall  compare  the  EMP  data  output 
obtained  in  terms  of  the  emission  limitation 
or  standard  (as  determined  using  the 
equation  or  graph  required  to  be  established 
pursuant  to  section  7  of  appendix  A  of  this 
part  to  represent  the  known  relationship 
between  the  parameters  and  emissions  being 
monitored)  to  the  concurrent  RM  results. 

6.2.2.1     Variable  parameter  monitoring 
systems.  Generally,  a  parameter  monitoring 
systejn  used  to  predict  emissions  in  terms  of 
the  emission  limitation  or  standard  is 
practical  if  the  number  of  variable  parameters 
is  minimal.  Using  the  specified  range  of 
applicability,  select  at  least  three  ftoints  over 
the  range,  and  conduct  at  least  three 
measurements  of  the  RA  test  at  each  point. 
If  the  owner  or  ojjerator  wishes  to  extend  the 
parameter  monitoring  system  applicability 
and  relationships  beyond  the  tested  range, 
the  owner  or  operator  must  provide  empirical 
data  based  on  f)ast  studies  or  predicted  data 
based  on  theory  to  justify  the  extension. 

6. 3  Correlation  ofRMand  EMP.  The 
owner  or  operator  shall  conduct  the  specified 
RM  measurements  to  obtain  results 
representative  of  the  emissions  from  the 
affected  emission  unit  and  to  correlate  the 
results  to  the  output  data  of  the  EMP.  Mark 
the  beginning  and  end  of  the  test  period  and 
each  RM  measurement  (including  the  exact 
time  of  day)  on  the  individual  chart 
recorder(s)  or  other  permanent  recording 
device(s)  for  the  EMP  recorder.  Take  into 
account  appropriate  response  times. 

6.4  Calculations. 

6.4.1     Arithmetic  mean  (d).  The  owner  or 
operator  shall  calculate,  record,  and  report  on 
the  difference  of  a  paired  EMP  and  RM  data 
set  using  Equation  2.  If  applicable,  correct  the 
data  for  moisture. 

-  1  " 
Equation  2:  d  —  ^dj 

where 

n  -  Number  of  pairs. 
« 
5^  dj  -  Algebraic  sum  of 

i-l 

the  individual  differences  dj 
between  the  pair  of  EMP 
and  RM  values. 


6.4.2    Standard  deviation  (Sa).  The 
owner  or  operator  shall  calculate, 
record,  and  report  Sd  using  Equation  3. 


Equation  3:  Sj  = 


Vi=l 


w- 


i=l 


(n-l) 


6.4.3  Confidence  coefficient  ICC).  The 
owner  or  operator  shall  calculate,  record,  and 
report  the  2.5  percent  error  OC  (one-tailed) 
using  Equation  4. 


Equation  4:  CC  =  to  975  -U 
Vn 

where: 

to«7s  =  t-value  (see  Table  1). 

Table  1.— t-Values 


n» 

tl»V75 

2 

12  706 

3 

4.303 

4 

3.182 

5 

2  776 

6.. „ 

7 

2571 
2  447 

8 

2  365 

9 

10 

1 1  

12 „ 

13 

2.306 
2.662 
2.228 
2201 
2  179 

1 4 

2.160 

1 5 

16 

2.145 
2.131 

•The  values  in  this  table  are  already 
corrected  for  rvl  degrees  of  freedom.  Use  n 
equal  to  the  number  of  individual  values. 

6.4.4    Relative  accuracy.  The  owner  or 
operator  shall  calcnilate,  record,  and  report 
the  RA  of  the  set  of  data  using  Equation  5. 


Equation  5:  RA  = 


|d|  +  |CC| 


RM 


xlOO 


where: 

d  =  Absolute  mean  of  the  differences 

(Equation  2). 
CC  -  Confidence  coefficient  (Equation  4). 
RM  =  Average  reference  value  or  applicable 

standard. 
6.5    Notes.  If  the  3-point  RM  result  differs 
greatly  from  the  CEMS  or  C£RMS  result, 
make  a  1-point  RM  measurement  close  to  the 
GEMS  or  GERMS  measurement  point  to 
check  for  stratification.  Agreement  between 
the  1  point  RM  result  and  the  CEMS  or 
CERMS  result  would  indicate  that 
stratification  might  exist;  therefore,  relocate 
the  CEMS  or  CERMS  measurement  point  to 
a  point  of  average  value.  If  there  is 
disagreement,  the  cause  for  the  high  mean 
difference  might  be  significant  losses  of 
pollutant  in  the  sample  lines.  A  way  to  check 
for  line  losses  is  to  calibrate  the  CEMS  or 
CERMS  at  the  analyzer  and  through  the  probe 
and  compare  the  results.  Other  causes  of  high 
mean  differences  include  erroneously  labeled 
calibration  gases,  interferences,  and  errors  in 
conversion  factors  or  assumed  values  (e.g.. 
moisture  content)  used  in  calculations.  Also, 
check  NOx  CEMS's  for  NOi  losses. 

7.  Parameter  Monitoring  System  Validation 
Requirements 

In  order  for  a  parameter  monitoring  system 
to  be  used  as  part  of  an  enhanced  monitoring 
protocol,  the  owner  or  operator  must 
establish  a  correlation  (a  known  relationship 
between  the  output  of  a  parameter 
monitoring  system  and  the  applicable 
emission  limitation  or  standard),  except 
where  the  emission  limitation  or  standard 
itself  is  expressed  in  terms  of  the  monitored 
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parameter.  A  correlation  can  either  be  a 
predictive  relationship  in  which  parameter 
output  values  are  given  predicted  emission 
values  or  a  demonstrated  compliance 
relationship  in  which  a  parameter  value  (or 
range  of  parameter  values)  is  established  at 
which  compliance  with  the  applicable 
emission  limitation  or  standard  is  achieved 
without  attempting  to  predict  and  verify  that 
such  parameter  value  will  result  in  a 
specified  emission  value. 

7.1  Validation  requirements  for  a 
predictive  parameter  monitoring  system.  In 
addition  to  the  relative  acciiracy  verification 
test  procedures  under  section  6  of  this 
appendix  C  the  owner  or  operator  that 
chooses  to  use  a  parameter  monitoring 
system  to  predict  emissions  must  provide 
additional  documentation  that  establishes  the 
correlation  between  the  monitored 
parameters  and  the  predicted  emission 
values. 

7.1.1  Except  for  parameter  monitoring 
systems  that  involve  fuel  sampling  and 
analysis,  fuel  supplier  certification 
procedures,  calculations  of  VOC  emissions 
based  on  a  combination  of  manufacturer 
formulation  data  and  reference  method  data, 
or  other  jjararceter  monitoring  systems  that 
predict  emissions  output  solely  on  the 
content  of  process  materials,  the  correlation 
shall  require  additional  site-specific  testing 
involving  comparisons  of  concurrent  RM  and 
parameter  monitoring  system  measurements 
performed  prior  to  the  RA  test  required 
pursuant  to  Section  6  of  this  appendix  C  The 
permitting  authority  may  accept  testing 
performed  at  other  emissions  units  with 
equivalent  design  and  operating  conditions 
in  place  of  site-specinc  data  upon  a 
demonstration  by  the  owner  or  operator  that 
such  prior  test  results  on  similar  emissions 
units  document  that  site-specific  conditions 
would  not  affect  the  parametric  relationship. 

7.1.2  The  number  of  tests  shall  be,  at  a 
minimum,  three  concurrent  RM  and 
parameter  monitoring  system  measurements 
at  three  process  operating  loads  (low,  mid, 
and  high  loads).  The  owner  or  of>erator  must 
identify  any  other  process  or  operating 
conditions  that  mav  affiact  the  parametric 
relationship,  and,  for  each  such  condition, 
the  owner  or  operator  must  conduct  at  least 
throe  test  runs  at  representative  points  ovcrr 
the  maximum  potential  range  for  the 
applicable  process  or  operating  condition. 
The  results  of  these  site-speciftc  tests  will  be 
used  to  develop  the  predictive  relationship 
(expressed  as  an  algorithm  or  graph)  which 
will  then  be  tested  using  the  RA  procedures 
in  Section  6  of  this  appendix  C 

7.2  Validating  other  parameter 
monitoring  systems. 

Section  &4.4(c)  allows  an  owner  or  operator 
that  proposes  to  use  a  parameter  monitoring 
system  to  establish  parameter  levels  that 
assure  compliance  with  the  applicable 
emission  limitations  or  standards.  Such  a 
parameter  level  is  defined  in  part  64  as  a 
demonstrated  compliance  parameter  level 
(DCPL). 

7.2.1     Establishing  a  demonstrated 
compliance  parameter  level  (DCPLl  If  the 
owner  or  operator  elects  not  to  use  the 
parameter  monitoring  system  as  a  predictive 
nKMittoring  method,  the  owner  or  operator 


shall  Identify  through  testing,  and  report 
with  the  EMP  validation  demonstration,  a 
DCPL.  The  DCPL  may  be  established  at  • 
minimum  or  maximum  parameter  level,  at 
within  a  range  of  values,  depending  upon  the 
type  of  parameter  OMnitored.  The  owner  or 
operator  must  conduct  at  least  three 
concurrent  parameter  and  RM  measurements 
at  the  specified  levels  of  these  parameters 
that  provide  an  assurance  that  any  applicable 
emission  limitations  or  standards  that  are 
monitored  by  the  parameter  monitoring 
system  are  achieved  at  such  parameter  levels. 
If  the  RM  tests  demonstrate  a  significant 
margin  of  compliance  at  the  concurrently 
measured  parameter  levels,  the  permitting 
authority  may  approve  a  DCPL  thai  varies 
from  the  measured  demonstrated  compliance 
parameter  level  upon  a  demonstration  by  the 
owner  or  operator  that  such  variation  will 
satisfy  the  requirements  for  a  DCPL  in  this 
part.  The  owner  or  operator  shall  use 
empirical  relationships  based  on  previous 
studies  or  theoretical  relationships  with 
sensitivity  analyses  to  make  such 
demonstratioo. 

7.2.2    Additional  demonstration 
requirements.  The  owner  or  operator  must 
identify  any  other  process  or  operating 
conditions  that  may  affect  the  parametric 
relationship.  Wh«rre  such  other  process  and 
operating  conditions  may  affect  the 
correlation  of  the  parameter  EMP  output  to 
compliance  with  tne  applicable  emission 
limitation  or  standard,  the  owner  or  opterator 
must  either 

7.2.2.1  Establish  DCPL's  limiting 
variations  in  such  other  process  and 
operating  conditions  so  that  the  parameter 
monitoring  system  can  provide  a  valid 
demonstration  of  compliance  with  the 
applicable  emission  limitation  or  standard;  or 

7.2.2.2  Conduct  such  addibonal  site- 
specific  concurrent  RM  and  parameter 
monitoring  system  testing  as  may  be 
necessary  to  demonstrate  that  the  DCPL 
remains  a  valid  demonstration  of  compliance 
with  the  applicable  emission  limitations  or 
standards  being  monitored  under  maximum 
potential  variations  in  such  other  process  and 
operating  conditions.  At  a  minimum,  the 
number  of  concurrent  RM  and  parameter 
monitoring  system  measurements  shall  be 
comparable  to  the  specifications  In  section 
7.1  of  this  appendix. 

Appendix  D  to  Part  64 — General 
Quality  Assurance  Plan  Specifications 
for  Enhanced  Monitoring  Protocols 

1.  Introduction 

The  quality  assurance  (QA)  plan  is  the 
basis  for  assessing  and  maintaining  the 
quality  of  data  for  enhanced  monitoring 
protocols  (EMPs).  Quality-assured  EMP  data 
are  essential  since  EMP  data  are  used  for 
certifying  o^npliance  with  permitted 
emission  limitations  or  standards.  A  quality 
assurance  plan  has  two  functions:  (1) 
Assessment  of  the  quality  (accuracy  and 
precision)  of  the  EMP  data,  and  (2)  quality 
control  (QC),  which  involves  activities  to 
maintain  or  improve  data  quality.  Both 
functions  form  a  control  loop.  When 
accuracy  or  precision  is  unacceptable,  QC 
roust  increase  until  the  quality  of  the  EMP 
data  is  acceptable. . 


1.1     CEMS  and  CCMS  EMP's.  In  addition 
to  the  general  requirements  provided  In  this 
appendix  O,  if  a  gas  CEMS  or  a  OOMS  is  used 
as  part  of  an  EMP,  the  owner  or  operator 
shall  follow  the  quality  assurance  and  quality 
control  procedures  provided  in  app)endix  F  of 
part  60  of  this  chapter  and  in  Method  203  in 
appendix  M  of  part  51  of  this  chapter, 
respectively.  As  an  ahemative  for  gas 
CEMS's.  the  owner  or  operator  can  elect  to 
use  the  quality  assurance  requirements  in 
appendix  B  of  part  75  of  this  chaprter.  Where 
appropriate,  modifications  of  terms  In  the 
referenced  appendices  shall  be  made  in 
accordance  with  section  1.4.1  of  appendix  A 
of  this  part. 

2  Basic  Elements  of  a  QA  Phn 

The  quality  assurance  plan  must  include  a 
program  of  frequent  (e.g.,  daily)  and  less 
h^uent  (e.g..  quarterly  and  annual)  checks 
of  the  EMP.  Quality  control  programs  used 
for  the  certification  of  emissions  and  EMP 
output  verification  may  include  daily, 
quarterly  and  annual  evaluations.  Such 
programs  are  not  limited  to  \\jat  instrumental 
sampling  and  analysis,  but  also  quality 
assessments  of  nMterial  inventories  or  other 
non-instrumental  procedures  used  for 
providing  EMP  data.  The  rigorousness  and 
frequency  of  assessment  must  be 
commensurate  with  the  EMP  and  shall  be 
profKMed  by  the  source  owner  or  operator  at 
the  time  of  permit  application  for 
incorporation  into  the  permit. 

2.1  Quality  control  (QC]  checks  and  error 
assessments.  QC  checks  and  error 
assessments  (e.g.,  temperature  and  pressure 
recording  devices  have  felled)  shall  be  done 
daily,  unless  the  permit  applicant  can  justify 
less  frequent  assessments  to  the  permitting 
authority. 

2.1.1  For  recordkeeping  components  of 
an  EMP,  the  QC  checks  shall  involve 
checking  the  data  forms  to  see  that  all 
required  information  Is  recorded  and  the 
information  is  recorded  correctly. 

2.1.2  For  an  EMP  that  involves 
instrumental  measurements,  the  QC  checks 
shall  describe  the  procedure  for  checking  the 
calibration  error  of  each  instrument  at  the 
zero  (low)  and  span  (high)  levels. 
Alternatives  may  be  used  subject  to  the 
approval  of  the  permitting  authority. 

2.1.3  The  criteria  for  excessive  error.  I.e., 
when  the  EMP's  data  are  invalid  (e.g.,  outside 
performance  specifications  including 
recording  of  insufficient  information),  shall 
be  stated  in  the  QC  plan.  The  plan  proposed 
by  the  owner  or  operator  shall  ensure  that  the 
beginning  and  ending  times  of  the  invalid 
data  period  are  identified. 

2.2  Data  accuracy  assessment  The  QA 
plan  must  include  procedures  (e.g., 
calibration  error,  relative  accuracy  testing, 
inventory  assessment,  or  fugitive  emission 
assessment  plan  review)  for  a  quarterly  and 
annual  assessment  of  the  EMP's  data 
accuracy  and  must  specify  the  criteria  for 
excessive  error  (e.g.,  does  not  meet  the 
relative  accuracy  requirement,  failed  to 
statistically  prove  that  leaks  were  less  than  1 
percent  of  all  potential  leaks). 

2.3  Minimum  data  availability.  40  CFR 
64.4  requires  owners  or  operators  to  operate 
and  maintain  an  EMP  to  ensure  quality  data 
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during  all  times  when  an  emissions  unit  is 
operating,  except  during  defined  periods  of 
palibratiun.  routine  maintenance,  and  QA 
•Activities.  The  QA  plan  submitted  by  the 
Owner  or  operator  as  a  part  of  the  EMP  shall 
include  an  identification  of  and  justification 
fiir  the  pwriods  of  EMP  downtime  associated 
with  QA  activities  and  accounting  for  and 
nosponding  to  mechanical  breakdowns. 

2.4     Reporting  and  recordkeeping.  The 
mx^uirements  for  reporting  and  recordkeeping 
Uv  EMP's  are  provided  in  §§64.5  and  64.6. 
The  QA  plan  proposed  by  the  owner  or 
operator  and  approved  by  the  f)ermifting 
authority  shall  assure  that  the  information 
necessary  for  conformance  with  §§  64.5  and 
64.6  are  obtained  and  maintained.  The  plan 
should  also  include  the  following  provisions 
as  applicable  to  the  QA  plan  for  the  EMP: 

2.4.1     Recording  of  parameter  data  and 
downtime  of  the  process  and  control  systems 
and  reasons  for  downtime. 


2.4.2  Recording  of  reasons  for  deviations 
from  jjcrmit  terms  and  conditions. 

2.4.3  Recording  of  downtime, 
adjustments,  and  repairs  of  EMP  components 
or  procedures. 

2.4.4  Reviewing  and  editing  of  the  EMP 
data. 

3.  Revehfication  of  Parametric  Relationship 

The  owner  or  operator  shall  include 
procedures  and  a  schedule  in  the  QA  plan  for 
reverifying  over  time  that  data  from  an  EMP 
that  includes  the  use  of  parameter  monitoring 
correlate  to  compliance  with  the  emission 
limitations  or  standards. 

■I.  Quality  assurance 

4.1     QA  plan  organization.  The  owner  or 
operator  shall  submit  with  the  permit 
application  a  description  of  the  QA  plan. 
This  document  shall  include  at  a  minimum 
the  following:  (a)  QA  responsibilities 


(including  maintaining  records,  preparing 
refwrts,  and  reviewing  reports)  among  the 
various  departments,  groups,  or  individuals 
at  the  facility;  (b)  schedules  for  the  daily 
checks,  periodic  audits,  and  jireventive 
maintenance;  (c)  check  lists,  data  sheets,  and 
a  spare  parts  inventory;  (d)  preventive 
maintenance  procedures  specified  by  the 
monitor  manufacturer;  and  (e)  description  of 
the  media,  format,  and  location  of  all  records 
and  reports  for  submission  to  the  Permitting 
Authority. 

4.2     QA  plan  revision.  The  QA  plan  shall 
include  provisions  for  a  review  at  least  once 
a  year  of  all  data  generated  by  the  EMP. 
Based  on  the  results  of  the  annual  review,  the 
owner  or  oj>erator  shall  revise  or  upKlate  the 
QA  plan,  if  necessary. 
(FR  Doc.  93-25008  Filed  10-21-93;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-4544-81 

National  Oil  and  Hazardous 
Sut>stances  Pollution  Contingency 
Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA  or  "the 
Agency")  is  today  proposing  revisions 
to  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  The  Oil  Pollution  Act  of  1990 
(OPA)  amends  existing  provisions  of  the 
Clean  Water  Act  (CWA)  and  creates 
major  new  authorities  addressing  oil 
and,  to  a  lesser  extent,  hazardous 
substance  spill  response.  The  revised 
CWA  requires  the  President  to  revise  the 
NCP  to  reflect  these  changes.  The  OPA 
specifies  a  number  of  revisions  to  the 
NCP  that  are  intended  to  enhance  and 
expand  upon  the  current  framework, 
standards,  and  procedures  for  response. 
The  last  revisions  to  the  NCP  were 
promulgated  on  March  8, 1990.  The 
proposed  revisions  will  affect  all  NCP 
subparts  except  F  (State  Involvement  in 
Hazardous  Substance  Response)  and  I 
(Administrative  Record  for  Selection  of 
Response  Action). 

DATES:  Comments  must  be  received  on 
or  before  December  20, 1993. 
ADDRESSES:  Comments:  Comments 
should  be  submitted  in  triplicate  to 
Emergency  Response  Division,  Attn: 
Superfund  Docket  Clerk,  Docket 
Number  NCP-R2/A,  Superfund  Docket, 
room  M2427,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington.  DC  20460. 

Docket:  Copies  of  materials  relevant  to 
the  rulemaking  are  contained  in  the 
Superfund  Docket,  room  M2427,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington.  DC  20460. 
(Docket  Number  NCP-R2/A)  This 
docket  is  available  for  inspection 
between  the  hours  of  9  am  and  4  pm, 
Monday  through  Friday,  excluding 
federal  holidays.  Appointments  to 
review  the  docket  may  be  made  by 
calling  202-260-3046.  The  public  may 
copy  a  maximum  267  pages  from  any 
regulatory  docket  at  no  cost.  If  the 
number  of  pages  copied  exceeds  267. 
however,  a  charge  of  $0.15  will  be 
incurred  for  each  page  after  page  100. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Elizabeth  Zeller.  Emergency  Response 
Division  (5202-G).  U.S.  Environmental 


Protection  Agency.  401  M  Street.  SW.. 

Washington,  DC  20460,  or  call  703-603- 

8780. 

SUPPLEMENTARY  INFORMATION:  The 

contents  of  today's  preamble  are  listed 

in  the  following  outline: 

I.  Introduction 

A.  Statutory  Authority 

B.  Background  of  This  Rulemaking 

II.  Revisions  to  the  NCP 

Subpart  A:  Introduction 

Subpart  B:  Responsibility  and  Organization 

for  Response 
Subpart  C:  Planning  and  Preparedness 
Subpart  D:  Operational  Response  Phases  for 

Oil  Removal 
Subpart  E:  Hazardous  Substance  Response 
Subpart  G:  Trustees  for  Natural  Resources 
Subpart  H:  Participation  by  Other  Persons 
Subpart ):  Use  of  Dispersants  and  Other 

III.  Regulatory  Analyses 

A.  'jiecutive  Order  12291 

B.  Regulatory  Flexibility  Act 
C  Paperwork  Reduction  Act 

I.  Introduction 

A.  Statutory  Authority 

Under  section  311(d)  of  the  Clean 
Water  Act  (CWA),  as  amended  by 
section  4201  of  the  Oil  Pollution  Act  of 
1990  (OPA).  Public  Law  No.  101-380. 
and  pursuant  to  authority  delegated  by 
the  President  in  Executive  Order  (E.O.) 
No.  12777.  the  U.S.  Environmental 
Protection  Agency  (EPA),  in 
consultation  with  the  member  agencies 
of  the  National  Response  Team  (NRT). 
is  today  prop>osing  revisions  to  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP).  40 
CFR  part  300.  Some  of  the  ma)or  goals 
of  the  OPA  that  affect  the  NCP  include 
expanding  prevention  and  preparedness 
activities  and  enhancing  the  response 
capabilitv  of  the  federal  government. 

One  of  the  primary  purposes  of  the 
NCP  is  to  provide  for  efficient, 
coordinated,  and  effective  action  to 
minimize  adverse  impact  from  oil 
discharges  and  hazardous  substance 
releases.'  Today's  revisions  are  intended 
to  incorporate  changes  made  by  the 
OPA  that  have  expanded  federal 
removal  authority,  added 
responsibilities  for  federal  on-scene 
coordinators  (OSCs).  and  broadened 
coordination  and  preparedness  planning 
requirements. 

The  OPA  was  enacted  to  strengthen 
the  national  response  system.  The  OPA 
provides  for  better  coordination  of  spill 
contingency  planning  among  federal, 
state,  and  local  authorities.  The  addition 
of  the  National  Strike  Force 


Coordination  Center  (NSFCC),  for 
example,  would  relieve  equipment  and 
personnel  shortages  that  have  interfered 
with  response  to  oil  spills  posing 
particularly  signiflcant  environmental 
or  human  health  threats.  Today's  rule 
proposes  to  revise  the  NCP  to 
implement  a  strongly  coordinated, 
multi-level  national  response  strategy. 
The  national  response  strategy, 
contained  primarily  in  subparts  B  and  D 
of  the  NCP,  would  contain  the 
framework  for  notification, 
communication,  logistics,  and 
responsibility  for  response  to  discharges 
of  oil,  including  worst-case  discharges 
and  discharges  that  pose  a  substantial 
threat  to  the  public  health  or  welfare  of 
the  United  States.^  The  amended  NCP 
would  further  strengthen  the  federal 
OSCs  ability  to  coordinate  the  response 
on  scene  and  would  also  incorporate  a 
new  level  of  contingency  planning — 
Area  Committees  and  area  contingency 
plans  (ACPs).  These  committees  and 
plans  are  designed  to  improve 
coordination  among  the  national, 
regional,  and  local  planning  levels  and 
to  enhance  the  availability  of  trained 
personnel,  necessary  equipment,  and 
scientific  support  that  may  be  needed  to 
adequately  address  all  discharges. 

The  mapr  revisions  to  the  NCP  being 
proposed  today  reflect  changes  the  OPA 
made  to  section  311  of  the  CWA.  These 
changes  increase  Presidential  authority 
to  direct  oil  spill  and  hazardous 
substance  cleanup  and  augment 
preparedness  and  planning  activities  on 
the  part  of  the  federal  government,  as 
well  as  vessel  and  facility  owners  and 
operators.  For  example,  revised  CWA 
section  311(c)  requires  the  President  to 
direct  removal  actions  for  discharges 
and  substantial  threats  of  discharges 
I>osing  a  substantial  threat  to  the  public 
health  or  welfare.  Revised  section 
311(d)  requires  a  number  of  specific 
changes  to  the  NCP.  including  the 
establishment  of  "criteria  and 
procedures  to  ensure  immediate  and 
effective  (f]ederal  identification  of,  and 
response  to,  a  discharge,  or  the  threat  of 
a  discharge,  that  results  in  a  substantial 
threat  to  the  public  health  or  welfare  of 
the  United  States." 

Section  311(d)  also  mandates  the 
establishment  of  procedures  and 
standards  for  removing  a  worst-case 
discharge  of  oil  and  for  mitigating  or 
preventing  a  substantial  threat  of  such  a 
discharge.  Furthermore,  this  section 
requires  the  NCP  to  establish  a  fish  and 
wildlife  response  plan  "for  the 


•  Throughout  th«  NCP,  "discharge"  also  includes 
"substantial  threat  of  discharge,"  and  "release"  also 
means  "threat  of  teleaae." 


'Throughout  the  NCP,  the  term  "substantial 
threat  to  the  public  heahh  or  welfare"  is  used 
interchangeably  with  "subetantial  ttueat  to  the 
public  health  or  welfare  of  the  United  States." 
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immediate  and  effective  protection, 
rescue,  and  rehabilitation  of,  and  the 
minimization  of  risk  of  damage  to,  fish 
and  wildlife  resources  and  their  habitat 
that  are  harmed  or  that  may  be 
jeopardized  by  a  disciiarge."  Section 
311(d)(2KG)  authorizes  consideration  of 
"other  spill  raitigadng  devices  and 
substances"  for  inclusion  on  the  NCP 
Product  Sciieduie.  and  section 
311(d)(2KU  requires  the  establishment 
of  (Hooedures  for  the  coordination  of 
activities  of  OSCs,  Area  Committees. 
U.S.  Coast  Guard  (USCG)  strike  teams, 
and  District  Response  Croups  (DRGs). 

Section  3110X2)  of  the  CWA  requires 
that  a  oatiooal  response  uxiit.  included 
in  today's  proposed  revisions  as  the 
NSFCC.  be  ectablished  in  Elizabeth  City, 
North  Carolina.  The  NSFCC  "shall 
compile  and  maintain  a  comprehensive 
computer  list  of  spill  removal  resources, 
personnel,  and  e(;^pment"  and  "shall 
provide  technical  assistance"  to  federal 
OSCs.  Section  311(iK2)  provides  that  the 
NSFCC  will  also  coordinate  efforts  to 
remove  worst -case  discharges.  Pursuant 
to  section  311(jM3).  the  USOG  must 
establish  DRG«  in  each  of  the  10  USCG 
districts  to  provide  "technical 
assistance,  equipment,  and  other 
resources"  to  federal  OSCs  to  assist  their 
response  activitie«.  Pursuant  to  section 
311(dM2KK).  OSCs  must  be  designated 
for  each  area  for  which  an  ACP  is 
required  to  be  prepared. 

Section  311(jK4)  addresses  die 
development  oif  an  expanded  national 
oil  spill  response  planning  system. 
Under  this  section.  Area  Committees, 
which  are  composed  of  qualified 
federal,  state,  and  local  agency 
personnel,  are  directed  to  develop  ACPs 
that  will  address  planning  and 
response-related  issues  and  concerns, 
including  remo%'al  of  worst-case 
discharges,  responsibilities  of  ovmers 
and  operators  and  government  agencies 
in  removing  discharges,  and  procedures 
for  obtaining  an  expedited  decision 
regarding  the  use  of  dispersants. 

Section  4202(bK4)  of  the  OPA 
requires  that  the  President  issue 
regulations  within  two  years  of 
enactment  for  owners  or  operators  of 
certain  vessels  and  fiacilities  to  prepare 
response  plans  to  address,  among  other 
matters,  response  to  a  worst -case 
discharge  to  the  maximum  extent 
practicable.  These  facility  response 
plaits  must  be  consistent  with  the  NCP. 
For  onshore  facilities  that  can  cause 
"significant  and  substantial  harm"  in 
the  erent  of  a  worst -case  spill,  these 
plans  must  be  approved  by  the  federal 
government.  Pursuant  to  E.0. 12777. 
EPA  is  developing  regulations  that 
include  the  criteria  for  determining 
which  onshore,  non-transportation- 


related  facilities  are  to  submit  response 
plans  and  which  of  these  plans  are  to  be 
reviewed  and  approved  by  EPA. 
requirements  for  the  preparation  of 
those  plans,  and  criteria  for  EPA's 
review  and  approval  of  the  submitted 
plans.  The  Agency  pr(^>osed  these 
regulations  on  February  17. 1993  (58  FR 
8824).  EPA  H-ill  develop  a  data  base  to 
track  both  facilrties  and  facility  response 
plans.  USCG  and  the  Department  of  the 
Interior  (DOQ  will  develop  similar 
regulations,  requirements,  criteria,  and  a 
data  base  for  offshore  and 
transportation-related  fecilities  and 
vessels. 

B.  Background  of  This  Rulemaking 

The  President  signed  the  OPA  on 
August  18. 1990.  after  both  houses  of 
Congress  passed  the  Act  unanimously. 
After  several  similar  proposals  had  been 
unsuccessful  over  the  past  15  years. 
Congress  enacted  this  legislation  partly 
in  response  to  the  Exxon  Vaidez  spill 
and  several  other  incidents,  including 
the  Mega  Borg  and  the  American  Trader 
spills. 

The  NCP  was  most  recently  revised 
on  March  8. 1990  (55  FR  8666)  pursuant 
to  the  Su[>erfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA). 
The  1990  revisions,  focusing  on 
hazardous  substance  response, 
reorganized  the  NCP  to  describe  more 
accurately  the  sequence  in  which 
response  actions  are  taken  pursuant  to 
the  NCP.  clarified  existing  language  on 
roles,  responsibilities,  and  activities  of 
affected  parties,  and  incorporated 
changes  required  by  SARA  as  well  as 
those  suggested  by  program  experience. 

n.  Revisions  to  the  NCP 

Subpart  A — Introduction 

Subpart  A.  the  preface  to  the  NCP. 
contains  statements  of  purpose, 
authority,  applicability,  and  scope,  k 
also  explains  the  abbreviations  and 
defines  the  terms  used  in  the  NCP. 

Authority  and  Applicability  (Section 
300.2) 

The  citation  of  section  311  of  the 
CWA  as  an  authorizing  statute  for  the 
NCP  is  proposed  to  be  revised  to  reflect 
the  amendment  of  the  CWA  by  the  OPA 
and  the  implementing  Executive  Order. 

Scope  (Section  300.3) 

This  section  has  been  revised  to 
reflect  a  change  in  CWA  section  311(c) 
by  adding  a  reference  to  the  exclusive 
economic  zone  and  deleting  certain 
other  language  that  describes  the 
geographic  coverage  of  the  NCP. 

A  reference  to  on-scene  coordinator 
(OSC)  contingency  plans  is  proposed  to 
be  replaced  by  a  reference  to  ACPs. 


Further  information  regarding  this 
change  can  be  found  in  the  discussion 
of  §  300.110.  National  Response  Team, 
and  §  300.210,  Federal  contingency 
plans. 

EPA  also  is  including  a  discussion  of 
the  Federal  Response  Plan  (FRP)  in 
several  sections  of  today's  revisions  to 
the  NCP.  including  §  300.3(d).  The  FRP. 
signed  by  27  federal  departments  and 
agencies  in  April  1992.  was  developed 
under  the  Disaster  Relief  Act  of  1974.  as 
amended  by  the  Stafford  Disaster  Relief 
Act  of  1968.  The  FRP  establishes  a 
foundation  for  coordinating  federal 
assistance  to  supplement  state  and  local 
response  efforts  to  save  lives,  protect 
public  health  and  safety,  and  protect 
property  in  the  event  of  a  natural 
disaster,  catastrophic  earthquake,  or 
other  disaster  incident  declared  a  major" 
disaster  by  the  President. 

The  delivery  of  federal  assistance  is 
facilitated  throu^  12  annexes,  or 
Emergency  Support  Functions  (ESFs). 
which  describe  a  single  functional  area 
of  response  activity:  Transportation, 
communications,  public  works,  fire 
fighting,  information  and  planning, 
mass  care,  resources  support  health  and 
medical  services,  urban  search  and 
rescue,  hazardous  materials,  or  food. 
The  Hazardous  Materials  annex.  ESF 
#10,  addresses  releases  of  oil  and 
hazardous  substances  that  occur  as  a 
result  of  a  natural  disaster  or 
catastrophic  event  and  incorporates 
preparedness  and  response  actions 
carried  out  under  the  NCP.  EPA  serves 
as  the  Chair  of  ESF  «10  and  is 
responsible  for  overseeing  all 
preparedness  and  response  actions 
associated  with  ESF  #10  activities.  All 
NRT/RRT  departments  and  agencies 
serve  as  support  agencies  to  ESF  #10. 

The  current  NCP  in  §  300.3(c)    • 
indicates  that  actions  taken  pursuant  to 
the  NCP  shall  "conform  to  the 
provisions  of  the  international  joint 
contingency  plans."  EPA  is  proposing  to 
modify  this  section  to  clarify  that 
response  actions  taken  pursuant  to  an 
international  joint  contingency  plan 
must  be  consistent  with  the  NCP.  tojthe 
greatest  extent  possible. 

Abbreiiations  (Section  300.4) 

EPA  is  proposing  to  add  new 
abbreviations  used  in  the  NCP  to  this 
section. 

Definitions  (Section  300.5) 

EPA  is  proposing  a  number  of  changes 
to  definitions  currently  included  in  tlM 
NCP.  The  term  "Biological  additives"  is 
proposed  to  be  changed  to 
"Bioremediation  agents"  to  reflect  that 
"nutrient  additives."  wrhich  are 
bioremediation  agents  ciirrently 
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available  in  the  marketplace,  are 
included  under  the  term.  EPA  is  also 
preparing  changes  to  the  definition  to 
reflect  the  current  definition  of 
bioremediation  in  the  scientific 
community  and  to  focus  on  the 
discernible  effect  of  the  agent,  rather 
than  the  purpose  of  its  use. 

The  definition  of  "Chemical  agent" 
has  been  revised  in  today's  proposed 
rule  to  provide  examples  of  chemical 
agents  and  to  clarify  that  the  term  does 
not  include  sorbents. 

"Claim"  has  been  expanded  in  today's 
proposed  rule  to  include  separate 
definitions  for  purposes  of  a  discharge 
under  the  CWA  and  a  release  under 
CERCLA. 

Currently,  the  deHnition  of 
"Discharge"  includes  threats  of 
discharges.  Today's  proposal  would  add 
the  word  "substantial"  before  the  phrase 
"threat  of  discharge"  in  order  to  more 
closely  match  the  language  in  the  OPA. 

"Miscellaneous  oil  spill  control 
agent"  is  proposed  to  be  revised  to 
clarify  that  the  term  does  not  include 
bioremediation  agents,  sorbents,  or 
surface  washing  agents. 

EPA  is  proposing  to  modify  the 
defmition  of  "Preliminary  assessment" 
to  clarify  that  it  applies  only  in  the 
CERCLA  context. 

"Remove  or  removal"  has  been 
expanded  in  today's  proposal  as  a  result 
of  the  OPA's  change  to  the  CWA 
definition  to  include  the  containment  of 
oil  or  hazardous  substances.  Additional 
detail  from  the  CWA  deHnition  further 
explaining  the  term  "welfare"  also  has 
been  included.  Further,  monitoring  of 
action  to  remove  a  discharge  has  been 
added  to  the  deHnition  to  clarify  that 
costs  of  those  activities  designed  to 
evaluate  the  effectiveness  of  CWA 
removal  actions  are  considered  to  be 
part  of  the  removal  and  give  rise  to 
liability  in  cost  recovery  cases. 
Scientific  research  and  development 
specifically  has  not  been  included  in 
this  definition. 

"Specified  ports  and  harbors"  is 
proposed  to  be  revised  to  include  the 
requirement  that  they  be  identified  in 
area  contingency  plans. 

The  definition  of  "State"  is  proposed 
to  be  revised  to  clarify  that  §  300.515(b) 
addresses  treatment  of  Indian  tribes  as 
states  for  purposes  of  CERCLA. 

The  definition  of  "Trustee"  has  been 
expanded  in  today's  proposed  rule  to 
reflect  the  fact  that,  in  the  case  of 
discharges  covered  by  the  OPA,  trustee 
may  also  refer  to  a  foreign  government 
official  who  may  pursue  claims  for 
damages  under  the  OPA. 

The  definitions  of  "Facility,"  "Oil," 
and  "Person"  have  been  expanded  in 
today's  proposal  to  include  their 


definitions  under  section  1001  of  the 
OPA  in  addition  to  their  current 
CERCLA  definitions. 

The  term  "Oil  pollution  fund"  has 
been  replaced  by  "Oil  Spill  Liability 
Trust  Fund"  in  today's  proposed  rule. 

The  definition  of  "United  States"  now 
references  the  OPA,  in  addition  to 
CERCLA,  in  today's  proposal. 

Finally,  EPA  is  proposing  to 
incorporate  in  the  NCP  new  definitions 
based  on  provisions  in  the  OPA, 
provisions  added  to  the  CWA  by  the 
OPA,  and  other  changes  being  proposed 
for  the  NCP  today.  Thus,  in  today's  rule, 
EPA  is  proposing  the  addition  of  the 
following  new  definitions:  "Area 
Committee,"  "Area  contingency  plan," 
"Claimant,"  "Coast  Guard  District 
Response  Group,"  "Damages," 
"Exclusive  economic  zone,"  "Federal 
Radiological  Emergency  Response 
Plan,"  "Federal  Response  Plan," 
"Indian  tribe,"  "Lead  administrative 
trustee,"  "National  Pollution  Funds 
Center,"  "National  response  system," 
"National  Strike  Force,"  "National 
Strike  Force  Coordination  Center," 
"Removal  costs,"  "Responsible  party," 
"Sorbents,"  "Spill  of  national 
significance,"  "Surface  washing  agent." 
'"Tank  vessel,"  and  "Worst  case 
discharge." 

Subpart  B — Responsibility  and 
Organization  for  Response 

Subpart  B  describes  the 
responsibilities  of  federal  agencies  for 
response  and  preparedness  planning 
and  describes  the  organizational 
structure  within  which  response  takes 
place.  It  lists  the  federal  participants  in 
the  response  organization,  their 
responsibilities  for  preparedness 
planning  and  response,  and  the  means 
by  which  state  and  local  governments, 
Indian  tribes,  and  volunteers  may 
participate  in  preparedness  and 
response  activities.  The  term  "federal 
agencies"  is  meant  to  include  the 
various  departments  and  agencies 
within  the  Executive  Branch  of  the 
federal  government. 

The  cnanges  being  proposed  in 
subpart  B  reflect  specific  changes  to 
response  organization  and 
responsibilities  made  by  the  OPA,  as 
well  as  revisions  to  clarify  existing 
provisions  and  conform  to  changes 
being  made  elsewhere  in  this  proposal. 

There  are  a  number  of  important 
changes  to  the  organization  for  planning 
and  response  being  proposed,  reflecting 
the  creation  of  a  new  national  response 
strategy  in  the  OPA.  These  changes 
include  the  addition  of  several  new 
entities,  each  of  which  is  discussed  in 
detail  in  this  preamble.  A  brief  overview 
of  this  organization  and  how  the  various 


entities  involved  are  expected  to 
interact  is  provided  here  to  introduce 
the  more  detailed,  comprehensive 
discussions  that  follow. 

The  OSC  (§  300.120)  is  the  key  actor 
in  the  national  response  system.  The 
OSC  is  the  lead  federal  official  at  the 
scene  of  a  discharge,  responsible  for 
taking  whatever  actions  are  necessary, 
consistent  with  federal  law,  to  remove 
the  threat  posed.  All  other  entities  in  the 
national  response  system  are  intended 
to  utilize  their  expertise  to  support  the 
OSC  during  a  response  action. 
Coordination  between  the  OSC  and 
other  components  of  the  national 
response  system  is  critical  to  the  success 
of  the  oil  spill  response  program. 

The  national  response  system 
functions  as  an  incident  command 
system,  which  is  an  organized  approach 
to  effectively  control  and  manage 
operations  at  an  emergency  incident. 
The  individual  in  charge  of  an  incident 
command  system  is  the  senior  official 
responding  to  the  incident:  for  the 
national  response  system,  this 
individual  is  the  OSC. 

The  national  response  system,  typical 
of  an  incident  command  system,  can 
expand  or  contract  to  accommodate  the 
response  effort  required  based  on  the 
size  and  complexity  of  a  particular 
discharge.  Responses  for  small 
discharges  may  be  performed  by  a 
relatively  small  number  of  individuals 
who  together  assume  all  functions  of  the 
national  response  system.  Responses  to 
larger,  more  complex  discharges  may 
require  additional  personnel  to  fill  each 
position  in  the  national  response  system 
and  carry  out  the  difficult  time- 
consuming  efforts  to  control  the 
discharge.  Whatever  the  complexity  of 
an  incident  may  be,  requiring 
implementation  of  the  national  response 
system  ensures  there  will  be  one 
individual  who  makes  decisions  and 
provides  instructions.  This  system 
should  result  in  reduced  confusion, 
improved  safety,  better  organized  and 
coordinated  response  actions,  and  more 
effective  management  of  the  Incident. 

National  policy  making,  preparedness 
planning,  and  coordination  are  the 
responsibility  of  the  multi-agency  NRT 
(§  300.110).  In  carrying  out  these 
responsibilities,  the  NRT  addresses 
issues  of  general  applicability  across 
agencies,  sites,  and  programs.  In  some 
situations,  particularly  those  that 
transect  regional  boundaries,  the  NRT 
may  be  activated  as  an  incident-specific 
team  to  support  the  OSC's  emergency 
response" efforts.  In  that  capacity,  its  role 
generally  will  consist  of  bringing  the 
widest  possible  range  of  resources  to 
bear  and  providing  expertise  and  insight 
consistent  with  its  position  as  the  senior 
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level  support  organization  in  the 
national  response  structure. 

The  Regional  Response  Teams  (RRTs) 
(§300.115)  are  designed  to  function  in 
much  the  same  way  as  the  NRT,  except 
on  a  regional  level.  The  standing  RRT 
serves  as  a  planning  and  coordination 
body,  while  incident-specific  RRTs  are 
formed  from  appropriate  RRT  member 
agencies  in  a  limited  number  of 
situations,  such  as  when  a  discharge 
transects  state  boundaries  or  poses  a 
substantial  threat  to  the  public  health  or 
welfare.  Key  responsibilities  of  the 
incident-specific  RRT  are  monitoring 
the  response,  providing 
communications  support,  making 
recommendations  to  the  OSC  consistent 
with  the  RRT's  expertise,  and 
mobilizing  resources  available  in  the 
region,  as  requested  by  the  OSC  in 
sp>ecific  response  situations. 

TheNSFCC(§30G.145(a)). 
administered  by  the  USCG,  is  a  new 
entity  that  will  focus  its  efforts  on 
identifying,  coordinating,  and 
mobilizing  all  public  and  private  spill 
removal  resources,  both  personnel  and 
equipment.  The  NSFX^C  administers  the 
USCG  strike  teams  (§  300.145(a)).  which 
are  available  to  the  OSC  for  a  variety  of 
response  needs,  including  the  provision 
of  specialized  knowledge  and 
equipment.  The  NSFCC  will  support  the 
activities  of  and  serve  as  a  resource  for 
the  OSC,  NRT,  and  RRT  to  ensure  that 
all  appropriate  resources  are  brought  to 
bear  in  a  given  response  situation. 

The  new  DRGs  created  by  the  OPA 
(§  300.145(g))  provide  a  framework  for 
each  USCG  district  to  deliver  its  entire 
response  capability  to  the  removal  of  a 
spill  within  its  borders.  These  groups 
will  provide  an  efficient  mechanism  for 
the  OSC  to  call  upon  the  wide-ranging 
skills,  experience,  and  equipment  of  the 
USCG  district  staff.  Because  DRGs 
represent  strictly  USCG  resources,  they 
will  not  eliminate  the  need  for  incident- 
specific  RRTs,  which  can  provide 
expertise  and  resources  from  any  of  the 
RRT's  member  agencies.  When  spills 
cross  USCG  district  lines,  DRGs  can 
work  with  the  NSFCC  to  ensure  that 
their  response  efforts  are  fully 
coordinated. 

In  addition  to  the  response-oriented 
entities  described  above,  the  OPA 
creates  a  new  system  of  Area 
Committees  and  ACPs  within  the 
national  planning  structure  (see  subpart 
C).  The  Area  Committees  are  composed 
of  federal,  state,  and  local 
representatives;  their  primary 
responsibility  is  ACP  development. 
Area  Committees  are  planning  bodies, 
not  response  entities,  although  members 
of  the  Area  Committees  may  have 
specific  roles  during  response 


operations.  ACPs  are  intended  to 
provide  detailed  information  on  the 
geographic  area  covered  by  the  plan  and 
the  response  resources  available  within 
the  area.  They  should  complement  other 
required  planning  activities  by 
providing  a  level  of  localized  site- 
specific  detail  unavailable  in  either  the 
National  or  regional  contingency  plans. 
ACPs  will  be  prepared  under  the 
direction  of  an  OSC,  who  should  draw 
on  the  expertise  of  the  above  described 
entities  (in  addition  to  state  and  local 
resources). 

Use  of  the  Term  "Direct" 

The  NCP  currently  uses  the  term 
"direct"  to  describe  broadly  and 
generally  the  OSC's  role  in  removal 
response  operations,  particularly  those 
that  are,  at  least  initially,  federally 
funded.  The  term  is  a  shorthand 
expression  for  a  wide  range  of 
management  responsibilities  of  the  OSC. 
The  term  "direct"  is  used  in  this  sense 
in  §§  300.115(b)(2),  300.120(a), 
300.120(e).  and  300.135(a). 

The  OPA  amends  section  311(c)  of  the 
CWA  to  strengthen  federal  removal 
authority.  One  new  feature  of  this 
authority  is  the  ability  to  "direct" 
response  actions  under  sections 
311(c)(l)(B)(ii)  and  (c)(2)(A).  Today's 
proposed  changes  also  use  the  term 
"direct"  to  describe  a  potential  OSC  role 
in  situations  other  than  federally  funded 
actions  or  private  party  cleanups  being 
monitored  by  the  OSC.  "Direct,"  in  this 
latter  sense,  is  intended  to  convey  more 
than  management  resp>onsibility,  and 
includes  specific  legal  authority  of  the 
OSC  to  guide  the  activities  of  all  parties 
responding  to  a  discharge.  This  revised 
and  expanded  response  authority  is 
described  in  greater  detail  in  the 
preamble  discussions  to  subpart  D, 
Operational  Response  Phases  for  Oil 
Removal,  and  subpart  E.  Hazardous 
Substance  Response. 

Duties  of  President  Delegated  to  Federal 
Agencies  (Section  300.100) 

This  section  is  proposed  to  be  revised 
to  incorporate  references  to  the  OPA 
and  its  implementing  Executive  Order. 

GeTieral  Organization  Concepts  (Section 
300.105) 

This  section  is  proposed  to  be  revised 
to  incorporate  Area  Committees  and 
ACPs  into  the  list  of  organizational 
elements  in  §  300.105(c)  and  to  make 
minor  editorial  changes.  Figure  1  also  is 
proposed  to  be  revised  to  reflect  changes 
made  in  today's  proposal. 


National  Response  Team  (Section 
300.110) 

Section  300.110  proposes  to  include  a 
number  of  changes  that  refiect  new 
language  contained  in  the  OPA  and 
revisions  to  other  provisions  in  the 
proposed  rule.  Modifications  are 
proposed  to  refiect  the  addition  of  Area 
Committees  to^the  national  response 
structure.  The  term  "area  contingency 
plan,"  for  example,  is  proposed  to  be 
used  in  place  of  the  existing  "OSC 
contingency  plan"  (see  preamble 
discussion  of  §300.210.  Contingency 
Plans  Under  the  National  Respons» 
System). 

The  functions  of  the  NRT,  such  as 
developing  recommendations  for 
response  training,  reviewing  regional 
responses,  and  activation  to  support 
response  actions,  remain  unchanged  for 
the  most  part.  However,  a  number  of 
changes  are  proposed.  Section 
300.110(e)  is  proposed  to  be  revised  to 
clarify  the  role  of  the  NRT  with  regard 
to  recommending  changes  to  the  NCP.    • 
Specifically,  the  NRT  is  now  expected 
to  recommend,  to  the  Administrator  of 
EPA,  changes  to  the  NCP  including 
drafting  of  regulatory  language. 

Paragraph  (h).  which  details  the  direct 
planning  and  preparedness 
responsibilities  of  the  NRT  also  is 
proposed  to  be  revised.  Section 
300.110(h)(5)  is  proptj^sed  to  be  modified 
to  indicate  that  coordmation  procedures 
should  be  developed  "in  coordination 
with  the  NSFCC.  as  appropriate." 
Coordination  with  the  NSFCC  is 
appropriate  in  the  case  of  discharges  of 
oil  and  releases  of  hazardous  substances 
under  CWA  section  311.  Section 
300.110(h)(6)  is  proposed  to  be  modified 
to  make  the  NRT  responsible  for 
facilitating  research  in  support  of 
response  activities.  This  change  is 
proposed  to  enhance  the  NRT's  role  in 
research  activities  in  light  of  the 
emphasis  placed  on  such  activities  by 
the  OPA.  The  NRT  is  also  now 
responsible  for  developing  a  national 
exercise  program,  in  coordination  with 
the  NSFCC,  to  ensure  nationwide 
preparedness  and  coordination 
(§  300.110(h)(9)).  This  new 
responsibility  reflects  the  new  CWA 
requirement  (section  311(j)(7))  for 
periodic  area  response  drills. 

A  conforming  change  is  proposed  in 
paragraph  (j)  of  this  section.  The 
language  of  §  300.110(j)(l)(iii)  currently 
states  that  the  NRT  should  be  activated 
as  an  emergency  team  when  an  oil 
discharge  or  hazardous  substance 
release  involves  a  "significant  threat  to 
the  public  health  or  welfare  or  the 
environment."  This  last  phrase  is 
proposed  to  read  "substantial  threat  to 
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public  health  or  %velfara  or  the 
environment"  to  reflect  revisions  made 
to  CWA  section  311(c)  by  the  OPA. 

In  addition  to  circumstances  where 
discharges  or  releases  pose  a  substantial 
threat  to  the  public  health  or  welfare  or 
the  environment,  the  OSC  may, 
depending  on  the  circumstances  of  the 
discharge  or  release,  request  activation 
of  the  NRT  to  assist  in  responding  to 
worst  case  discharges.  In  the  event  of  a 
worst  case  discharge,  the  OSC  shall 
"take  whatever  additional  response 
actions  are  deemed  appropriate"  (see 
§  300.324).  Because  the  OPA  definition 
of  worst  case  discharge  (see  §  300.5) 
focuses  on  weather  conditions  and 
relative  amounts  of  discharged  contents 
from  a  vessel  or  facility,  not  on  the 
absolute  size  of  a  discharge,  the  size  of 
a  worst  case  di.scharge  and  its  effects  on 
the  public  health  or  welfare  or  the 
environment  could  vary  greatly.  For 
example,  in  the  case  of  a  discharge 
during  a  severe  thunderstorm  from  an 
onshore  facility  that  contained  150 
gallons  of  fuel  oil,  the  effects  of  a 
discharge  of  all  150  gallons  might  be 
confined  to  a  relatively  small  area. 
Under  these  drcimistances,  local 
response  capability  probably  would  be 
sufficient.  By  contrast,  if  multiple 
onshore  facilities  located  along  major 
rivers  containing  100,000  gallons  of  fuel 
oil  ruptured  during  a  hurricane, 
discharging  their  entire  contents  into 
the  river,  the  OSC  could  request 
activation  of  the  NRT  to  assist  in 
coordinating  local  and  regional  response 
resources,  or  otherwise  supporting  the 
response. 

Regional  Response  Teams  (Section 
300.115) 

The  language  in  §  300.115  is  proposed 
to  be  changed  to  reflect  the  new 
language  contained  in  the  OPA  and 
revisions  to  other  provisions  in  the 
proposed  rule.  Furthermore,  the 
language  in  §  300.115  (a)  and  (b)  will  be 
changed  to  ensure  consistency  between 
ACPs  and  regional  contingency  plans 
(RCPs).  This  includes  tasking  the  RRTs 
with  providing  guidance  to  Area 
Committees  to  ensure  inter-area 
consistency  within  each  region. 

Section  300.115(g)  also  is  proposed  to 
be  changed  to  reflect  the  addition  of  the 
Area  Committee  structure.  New  CWA 
section  311(j)(4)  gives  the  President  the 
responsibility  to  appoint  members  to  the 
Area  Committees.  TTie  President 
delegated  this  authority  to  the  Secretary 
of  Transportation  and  the  EPA 
Administrator  in  Executive  Order 
12777.  However,  because  RRT  members 
are  well  positioned  to  determine  who 
from  their  own  ageinnes  are  most 
qualified  to  work  with  OSCs  in 


developing  and  maintaining  ACPs, 
today's  proposed  rule  gives  the  RRTs 
the  opportunity  to  nominate  Area 
Committee  candidates. 

Further  conforming  changes  have 
been  made  to  §  300.115(i)(9)  to  reflect 
tbe  addition  of  ACPs  to  the  national 
response  system.  It  is  important  to  note 
that  RRTs  will  not  merely  consider 
changes  to  ACPs,  as  they  do  for  OSC 
contingency  plans  in  the  existing  rule. 
Rather,  the  proposed  NCP  would 
provide  that  the  RRT  recommend 
modifications  to  ACPs. 

Several  other  changes  are  proposed 
for  §  300.115.  The  language  of 
§  300.115(h)  is  proposed  to  be  changed 
to  clarify  that  Indian  tribes  are  not 
governed  by  state  law.  Section 
300.115(i)(6)  is  proposed  to  be  modified 
to  conform  to  new  §  300.910.  Thus, 
RRTs  and  Area  Committees  would  share 
responsibility  for  creating 
preauthorization  plans  for  the  use  of 
dispersants,  surface  W8.shing  agents,  and 
bioremediation  agents.  This  new 
language  reflects  the  incorporation  of 
Area  Committees  info  the  preexisting 
planning  process  concerning  the  use  of 
chemical  agents.  Section  300.115(i)(ll) 
is  proposed  to  be  added  to  reflect  the 
RRT's  role  in  the  national  exercise 
program  (see  preamble  discussion  of 
§  300.110,  supra,  for  explanation  of  this 
program). 

Finally,  §  300.1 15(j)  would  state  that 
RRTs  may  be  activated  as  incident- 
specific  response  teams  if  a  spill  is  a 
worst  case  discbarge  as  described  in 
§  300.324. 

On-scene  Coordinators  and  Remedial 
Project  Managers:  General 
Responsibilities  (Section  300.120) 

New  CWA  section  311{d)(2)(K)  will 
require  the  NCP  to  designate  a  federal 
OSC  for  each  area  for  which  an  ACP  is 
required.  Section  300.120  of  the  NCP 
currently  requires  EPA  and  the  USCG  to 
predesignate  OSCs  for  all  portions  of 
each  region. 

In  a  Federal  Register  notice  of  April 
24.  1992  (57  FR  15201),  USCG  Captains 
of  the  Port  (COTPs)  were  designated 
OSCs  for  coastal  areas  for  which  an  ACP 
is  required  under  CWA  section  311(j). 
These  new  designations  are  the  same  as 
existing  OSC  designations  made  by  the 
USCG.  EPA  Regional  Administrators  are 
authorized  to  designate  OSCs  for  inland 
areas  for  which  an  ACP  is  required.  The 
EPA  Regions  will  consider  their  existing 
designations  when  making  these  newly 
required  designations  to  minimize  or 
avoid  duplication  or  overlap  of 
responsibilities  among  OSCs.  These  new 
designations  are  discussed  in  a  new 
§  300.120(b).  Remaining  subsections 
have  been  re-lettered  accordingly. 


Newly  designated  §  300.120(e)  also  is 
proposed  to  be  changed  to  reflect  the 
OSC's  responsibilities  concerning  the 
new  area  planning  concept.  Specifically, 
the  proposed  NCP  would  indicate  that 
OSCs  are  responsible  for  overseeing 
development  of  ACPs  in  cooperation 
with  RRTs, 

Notification  and  Communications 
(Section  300.125) 

Section  300.125(a)  is  proposed  to  be 
revised  to  eliminate  the  need  for  the 
NRC  to  notify  FEMA  of  evacuation 
situations.  As  discussed  later  in  the 
preamble  (§  300.135),  FEMA  no  longer 
performs  evacuations. 

Determinations  to  Initiate  Response  and 
Special  Conditions  (Section  300.130) 

Prior  to  the  OPA,  CWA  section  311(d) 
gave  the  federal  government  the 
discretionary  authority  to  take  certain 
actions  in  cases  where  a  marine  disaster 
created  a  substantial  threat  of  a 
pollution  hazard  to  the  public  health  or 
welfare  of  the  United  States  (including, 
but  not  limited  to,  fish,  shellfish, 
wildlife,  and  the  public  and  private 
shorelines  and  beaches).  These  actions 
included:  (1)  Coordinating  and  directing 
all  public  and  private  efforts  to  remove 
a  discharge,  or  an  imminent  discharge  of 
large  quantities  of  oil  or  a  hazardous 
substance  from  a  vessel;  and  (2) 
removing,  and  if  necessary,  destroying 
the  vessel  without  regard  to  any 
provisions  of  law  governing  the 
employment  of  personnel  or  the 
expenditure  of  appropriated  funds.  This 
CWA  resp>onse  authority  for  marine 
disasters  was  deleted  by  the  OPA,  thus 
existing  §  300.130(b)(3)  and  (c)  are 
deleted  in  today's  proposal. 

CWA  section  311(c)i2),  as  amended 
by  the  OPA,  now  requires  the  federal 
government  to  direct  removal  actions  in 
response  to  a  similar,  but  broader  class 
of  events — any  discharge  of  oil  or  a 
hazardous  substance  (regardless  of 
whether  it  qualifies  as  a  "marine 
disaster,"  and  whether  it  is  from  a 
vessel,  offshore  facility,  or  onshore 
facility)  that  is  of  such  a  size  or 
character  as  to  be  a  substantial  threat  to 
the  public  health  or  welfare  of  the 
United  States.  In  directing  removal 
actions  in  the  case  of  a  discharge  that 
poses  a  substantial  threat  to  public 
health  or  welfare  of  the  United  States, 
the  President  may  act  without  regard  to 
any  other  provision  of  law  governing 
contracting  procedures  or  employment 
of  personnel  by  the  federal  government 
and  may  destroy  the  vessel  that  is 
discharging  or  threatening  to  discharge. 
Section  311(c)(1),  as  amended  by  the 
OPA,  continues  to  provide  discretionary 
authority  to  the  President  to  direct  or 
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monitor  all  federal,  state,  and  private 
actions  to  remove  any  discharge  of  oil 
or  a  hazardous  substance  that  does  not 
pose  a  substantial  threat  to  the  public 
health  and  welfare  of  the  United  States. 

These  changes,  as  well  as  an  effort  to 
clarify  the  distinction  between  CWA 
and  CERCLA  authorities  are  reflected  in 
new  §  300.130(b)  and  redesignated 
§  300.130(c)  (formerly  (b)(2)). 
Specifically,  proposed  §  300.130(b) 
describes  the  new  OPA  authorities 
(discussed  above)  in  the  case  of  a 
discharge  of  oil  or  a  CWA  hazardous 
substance.  Re-designated  §  300.130(c) 
discusses  existing  authority  for 
responding  to  releases  of  CERCLA 
hazardous  substances. 

Additionally,  §  300.130(d)  is  proposed 
to  be  revised  to  reflect  the  new  language 
on  the  authority  to  issue  administrative 
orders  that  is  contained  in  CWA  section 
311(e).  as  amended  by  the  OPA.  Section 
311le)  authorizes  the  President,  upon 
determining  that  there  may  be  an 
imminent  and  substantial  threat  to  the 
public  health  or  welfare  of  the  United 
States,  to  take  any  other  action, 
including  issuing  an  administrative 
order,  that  may  be  necessary  to  protect 
the  public  health  and  welfare  of  the 
United  States.  This  new  authority 
allows  EPA  and  USCG  officials  to  issue 
an  order  to  protect  public  health 
expeditiously,  without  pursuing  the 
relatively  time-consuming  process  of 
having  the  Attorney  General  initiate  a 
dvil  judicial  action.  This  section  also 
has  been  modi  Bed  to  clarify  the 
distinction  between  authorities  for  oil 
and  CWA  hazardous  substance 
discharges  on  the  one  hand 
(§  300.130(d)(1)).  and  CERCLA 
hazardous  substance  releases  on  the 
other  (§  300.130(d)(2)).  Finally,  the 
language  in  §  300.130(d)(1)  has  been 
changed  to  track  new  language  in  the 
OPA,  Specifically,  the  phrase  "that 
there  is  an  imminent  and  substantial 
threat*  *  '"has  been  changed  to  "that 
there  may  be  an  imminent  and 
substantial  threat  *  *  *." 

A  number  of  clarifying  changes  are 
proposed  for  §  300.130(0  in  order  to 
eliminate  any  possible  confusion  about 
the  applicability  of  the  FRERP.  The 
FRERP  is  activated  during  any 
peacetime  radiological  emergency  that 
is  or  will  be  expected  to  have  a 
significant  radiological  effect  in  the  U.S. 
or  its  territories  requiring  multi-federal 
agency  support.  Non-FRERP  radioactive 
releases  should  be  addressed  in 
accordance  with  the  NCP  as 
appropriate,  but  it  is  important  for  EPA 
and  USCG  officials  to  work  in 
coordination  with  the  FRERP  if  that 
plan  is  in  effect 


A  new  §  300.130(1)  is  proposed  to  be 
added  to  describe  the  role  of  Federal 
Response  Plans.  More  detail  on  the 
Federal  Response  Plan  is  included  in 
today's  proposal  under  the  preamble 
discussion  of  proposed  §  300.3. 

Response  operations  (Section  300.135) 

In  addition  to  several  minor  editorial 
changes  made  in  §§  300.135(d)  and 
300.135(c),  a  number  of  clarifying 
changes  are  proposed  in  these  sections. 
Paragraph  (c)  describes  the  requirement 
for  the  OSC/RPM  to  collect  information 
about  discharges  and  releases.  As  part  of 
this  duty,  under  today's  proposed 
revisions  the  OSC/RPM  would  be 
required,  to  the  extent  practicable,  to 
determine  whether  a  discharge  is  a 
worst  case  discharge  and  whether  the 
discharge  or  release  poses  a  substantial 
threat  to  the  public  health  or  welfare  of 
the  United  States.  This  change  has  been 
proposed  to  reflect  the  incorporation  of 
these  OPA  concepts  into  the  revised 
NCP  (worst  case  discharges  and 
substantial  threats  to  the  public  health 
or  welfare  are  discussed  in  detail  in  the 
preamble  discussion  of  §§  300.322  and 
300.324). 

The  first  sentence  in  paragraph  (g) 
concerning  FEMA  is  proposed  to  be 
deleted  because  FEMA  no  longer 
performs  evacuations.  In  addition,  the 
language  requiring  the  OSC/RPM  to 
evaluate  incoming  information  and 
immediately  advise  FEMA  of  potential 
major  disaster  situations  has  been 
changed  from  "shall"  to  "should."  This 
revision  has  been  proposed  because  the 
relationship  between  the  OSC/RPM  and 
FEMA  is  now  detailed  in  the  new 
Federal  Response  Plan. 

Section  300.135(h)  is  proposed  to  be 
modified  to  provide  for  a  potentially 
greater  role  for  OSHA  and  HHS  on 
worker  health  and  safety  issues. 
Specifically,  their  role  can  now  go 
beyond  "advice"  and  include  whatever 
"assistance"  is  necessary  and 
appropriate. 

Section  300.135(j)  is  proposed  to  be 
revised  to  reflect  more  accurately  the 
pohcy  on  notification  of  natural 
resource  trustees  and  a  new  OPA 
requirement  for  consultation  with 
affected  trustees  on  the  appropriate 
removal  action  to  be  taken  in 
connection  with  an  oil  spill. 
Specifically,  the  policy  requires  that 
trustees  be  notified  of  all  discharges  and 
releases,  not  only  those  that  are  injuring 
or  may  injure  natural  resources;  the 
OPA  requires  trustees  to  assess  natural 
resource  damage  resulting  from 
discharges,  which  necessitates  that  they 
be  notified  of  every  discharge  or  release. 

This  requirement  need  not  be  met  by 
the  OSC/RPM  personally,  but  he  or  she 


must  ensure  that  trustees  are  notified. 
Thus,  the  NCP  states  "(t]he  OSC/RPM 
shall  ensure  that  the  trustees  for  natural 
resources  are  promptly  notified  of 
discharges  or  releases." 

In  the  event  of  an  oil  discharge,  the 
OSC  is  also  required,  pursuant  to  OPA 
Section  1011,  to  consuh  with  the 
affected  trustees  on  the  appropriate 
removal  action  to  be  taken.  This 
requirement  is  reflected  in  new 
language  coiitained  in  §300.135(j)(2). 

Section  300.135(k)  is  proposed  to  be 
revised  to  clarify  the  requirement  that 
the  OSC/RPM  consult  with  the 
Department  of  the  Interior  or  the 
Department  of  Commerce  (NOAA)  and. 
if  appropriate,  the  cognizant  federal 
land  managing  agency,  in  the  event  of 
a  discharge  or  release  that  may  affect 
endangered  or  threatened  species.  This 
change  from  discretionary  to  mandatory 
consultation  is  proposed  to  reflect  an 
Endangered  Species  Act  requirement 
that  the  responsible  federal  agency  be 
notified  after  such  an  occurrence. 

Multi-regional  response  (Section 
300.140) 

Conforming  changes  are  proposed  in 
this  section  to  reflect  the  new  provisions 
addressing  ACPs  and  the  elimination  of 
OSC  Contingency  Plans. 

Special  teaws  and  other  assistance 
available  to  OSCs/RPMs  (Section 
300.145) 

This  section  is  proposed  to  be  revised 
and  reorganized  to  better  describe 
existing  resources  and  incorporate  new 
resources  available  as  a  result  of  the 
OPA.  Special  teams  are  federally  funded 
and  may  provide  resources  locally  to  the 
OSC/RPM.  These  teams  may  provide  the 
following:  scientific  information, 
manpower,  equipment,  support 
information  systems,  training,  cleanup 
expertise,  and  public  information 
coordination  assistance.  Section  300.145 
details  these  special  teams  and  other 
assistance  available  to  OSCs/RMs. 

National  Strike  Force  (NSF) 

The  discussions  of  the  strike  teams 
and  Public  Information  Assist  Team        " 
(currently  §§  300.145(a)  and  (g))  are 
proposed  to  be  revised  and  consolidated 
with  a  new  discussion  of  NSFCC 
Combined,  they  are  now  presented  as 
the  National  Strike  Force  in  proposed 
§  300.145(a). 

Strike  Teams 

Revised  CWA  section  311(d)(2)(C) 
authorizes  the  establishment  of  Coast 
Guard  strike  teams  consisting  of  (1) 
personnel  "trained,  prepared,  and 
available  to  provide  necessary  services 
to  carry  out  the  National  Contingency 
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Plan;"  (2)  "adequate  oil  and  hazardous 
substance  pollution  control  equipment 
and  materiai;"  and  (3)  "a  detailed  oil 
and  hazardous  substance  pollution  and 
prevention  plan,  including  measures  to 
protect  fisheries  and  wildlife."  The 
Conference  Committee  Report 
accompanying  the  OPA  states  that  strike 
teams  are  to  be  available  upon  request 
by  any  OSC  to  provide  assistance, 
guidance,  and  training  (H.R.  Rep.  No. 
101-653, 101st  Cong.  2d  Sess.  at  p.  149). 
Strike  teams  are  considered  to  be  part  of 
the  NSF  "special  team"  within  the 
meaning  of  §  300.145. 

Each  strike  team  is  designed  to  airlift 
highly  skilled  pollution  response 
experts  to  the  scene  of  a  discharge  to 
assist  aiMl  advise  the  OSC  They  can 
assist  in  coordination  with  contractors, 
private  party  responders,  civic 
volunteers,  state  and  local  government 
responders,  and  the  media.  Their 
expertise  in  vessel  salvage  and 
inventory  of  specialized  oil  response 
equipment  can  be  critical  to  initial  first 
aid  response. 

Under  the  current  NCP,  a  single  strike 
team  covers  the  Atlantic  and  Culf  coast 
regions,  and  a  second  covers  the  Pacific 
coast.  Immediately  following  the  Exxon 
Valdez  spill,  the  USCG  conducted  a 
study  to  determine  the  need,  if  any,  for 
additional  strike  teams.  The  study 
determined  that  an  additional  strike 
team  was  required,  with  a  configuration 
similar  to  the  two  existing  teams.  The 
proposed  revisions  to  §  300.145(a) 
would  create  a  new  stnke  team  for  the 
Atlantic  coast,  retain  the  current 
Atlantic  and  Culf  Coast  strike  team 
solely  for  the  Culf  coast,  and  retain  the 
current  strike  team  on  the  Pacific  coast. 
OSCs  can  request  strike  team  sup{>ort 
through  the  RRT,  NSFtX.  National 
Response  Center  (NRC).  or  directly 
through  the  commanding  officer  of  the 
appropriate  strike  team. 

National  Strike  Force  Coordination 
Center 

Revised  CWA  section  311(j)(2) 
establishes  a  National  Response  Unit  at 
Elizabeth  City,  North  Carolina.  Today's 
proposed  revisions  would  add  the 
NSFCC,  in  §  300.145(a),  as  part  of  the 
NSF  special  team,  satisfying  the 
requirement  for  the  National  Response 
Unit.  All  requirements,  responsibilities, 
and  duties  of  the  National  Response 
Unit  are  assumed  by  the  NSFCC.  The 
name  is  proposed  to  be  changed  to 
reflect  more  accurately  its  function  in 
coordinating  response  resources  rather 
than  participating  directly  in  response 
operations. 

CVVA  section  311(j)(2)  provides  that 
this  entity:  (1)  Shall  compile  and 
maintain  a  comprehensive  list  of  spill 


removal  resources,  persoimel,  and 
equipment  that  is  available  worldwide 
and  within  each  designated  area;  (2) 
shall  provide  technical  assistance, 
equipment,  and  other  resources 
requested  by  an  OSC;  (3)  shall 
coordinate  use  of  private  and  public 
personnel  and  equipment  to  remove  a 
worst  case  discharge  and  to  mitigate  or 
prevent  a  substantial  threat  of  such  a 
discharge;  (4)  may  provide  technical 
assistance  in  the  preparation  of  ACPs; 
(5)  shall  administer  Coast  Guard  strike 
teams  and  provide  technical  assistance; 
and  (6)  shall  review  and  maintain  on 
file  ACPs.  The  OPA  Conference  Report 
explains  that  this  provision  is  intended 
to  create  a  system  in  which  private 
parties  supply  the  bulk  of  any 
equipment  and  personnel  needed  for  oil 
spill  response  in  a  given  area  (H.R.  Rep. 
No.  653, 101st  Cong.  2d  Sess.  at  p.  148 
(1990)).  In  addition,  the  NSFCC  is 
designed  to  reduce  the  OSCs  time 
demands  for  logistical  organization  by 
coordinating  use  of  private  and  public 
response  personnel  and  equipment  for  a 
worst  case  discharge.  The  Report 
emphasizes  that  the  National  Response 
Unit  (i.e..  the  NSFCC),  in  its 
coordination  of  private  and  public 
response  resources,  should  avoid 
duplication  of  private  initiatives  (Id.). 
The  NSFCC  will  provide  technical 
assistance  to  the  OSC  in:  (1)  Selecting, 
locating,  and  employing  specialized 
pollution  response  eouipment  (sucii  as 
booms  and  skimmers)  that  would  be 
effective  in  responding  to  specific 
problems  at  the  site;  (2)  establishing 
site-specific  equipment  and  manpower 
requirements  to  monitor  and  conduct 
clean-up  operations;  (3)  establishing  the 
necessary  site-specific  logistics 
requirements  for  the  local  transportation 
of  equipment  into  spill  area  receiving 
and  staging  areas;  and  (4)  planning  day- 
to-day  response  op>erations  after  a  spilL 

Scientific  Support  Coordinators 

A  revised  discussion  of  scientific 
support  coordinators  (SSCs)  is  included 
as  §  300.145(d)  which  more  accurately 
describes  the  roles  and  capabilities  of 
these  individuals.  Section  300.145(d) 
also  would  introduce  into  the  NCP  the 
concept  of  the  lead  administrative 
trustee  who  would  be  a  federal  natural 
resource  trustee  who  is  designated  on  an 
incident-by-incident  basis  and  chosen 
by  the  other  federal  trustees  whose 
natural  resources  are  affected  by  the 
incident.  The  lead  administrative 
trustee  would  facilitate  effective  and 
efficient  communication  between  the 
OSC  and  the  other  federal  natural 
resource  trustees  during  response 
operations.  The  lead  administrative 
trustee  also  would  be  responsible  for 


applying  to  the  OSC  for  access  to  federal 
response  resources  on  behalf  of  all 
trustees  for  initiation  of  damage 
assessment  and  claims  for  injuries  to 
natural  resources.  These  resf>onse 
resources  include  both  response 
equipment  and  financial  resources.  (The 
lead  administrative  trustee  also  is 
discussed  in  §§  300.155,  300.305.  and 
300.615  of  this  proposed  rule.) 

Radiological  Emergency  Response 
Teams 

The  current  NCP  in  §  300.145(f)  refers 
to  Radiological  Assistance  Teams.  This 
paragraph  is  proposed  to  be  modified  to 
update  this  reference  to  "Radiological 
Emergency  Response  Teams"  aiKl  to 
clarify  that  requests  for  their  support 
may  be  made  through  the  NRC  or 
directly  to  the  EPA  Radiological 
Response  Coordinator  in  the  Office  of 
Radiation  Programs. 

ENstrict  Response  Groups 

New  CWA  section  311(j)(3)  mandates 
the  establishment  of  Coast  Guard  DRGs 
for  each  of  the  Coast  Guard  districts. 
Today's  proposal  incorporates  the  DRGs 
in  §  300.145(g)  as  "other  assistance." 
CWA  section  311(i)(3)  provides  that 
each  DRG  shall  consist  of  USCG 
[>ersonnel  and  equipment  for  each  port 
within  the  district,  additional  pro- 
positioned equipment,  and  a  district 
response  advisory  staff.  Section  311(iK3) 
also  indicates  that  each  DRG:  (1)  Shall 
provide  technical  assistance, 
equipment,  and  other  resources  when 
required  by  an  OSC  through  the  RRT  co- 
chair;  (2)  shall  maintain  all  USCG 
response  equipment  within  its  district; 
(3)  may  provide  technical  assistance  In 
the  preparation  of  ACPs;  and  (4)  shall 
review  each  of  those  plans  that  affect  its 
area  of  geographic  responsibility.  The 
entity  referred  to  in  the  OPA  as  the 
"district  response  advisory  stafT'  will  be 
known  as  the  District  Response 
Advisory  Team  (DRAT)  and  will  consist 
of  several  full-time  spill  professionals 
who  will  be  available  to  provide 
technical  assistance  to  the  OSC  through 
the  RRT  co-chair  in  the  event  a  spill 
exceeds  local  response  capabilities.  The 
DRAT  staff  will  help  ensure  that  ACPs 
in  different  areas  within  the  district  are 
compatible  and  that  pre-staged  response 
equipment  is  available  to  address  spills 
exceeding  local  response  cajMbilities. 
The  pre-staged  equipment  would 
include  equipment  owned  by 
contractors  and  other  private  parties,  as 
well  as  the  USCG. 

The  Conference  Report  states  that  the 
USCG  should  give  priority  emphasis  to 
several  factors  in  determining  where  to 
locate  the  DRG  personnel  and  pro- 
positioned equipment,  including:  (1) 
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The  availability  of  bdlities  for  loading 
and  unloading  heavy  or  bulky 
equipment  by  berge;  (2)  the  proximity  to 
an  airport  capable  of  supporting  large 
military  transport  aircraft;  (3)  the  flight 
time  to  provide  response  to  oil  spills  in 
all  areas  of  the  Coast  Guard  district  with 
the  potential  for  marine  casualties;  (4) 
the  availability  of  trained  local 
personnel  capable  of  responding  in  an 
oil  spill  emergency;  and  (5)  areas  where 
large  quantities  of  petroleum  products 
are  transported  (H.R.  Rep.  No.  101-653, 
101st  Cong.,  2d  Sess..  at  p.  149). 

Each  of  these  factors  is  important  in 
ensuring  adequate  capability  to  respond 
to  oil  spills  requiring  a  substantial 
commitment  of  clean-up  resources. 
During  the  response  to  the  Exxon 
Valdez  spill,  equipment  adequate  to 
contain  and  clean  up  the  spilled  oil  was 
not  available  during  the  initial  days  of 
the  incident,  bi  addition,  staging  (i.e., 
assembly)  of  equipment  had  to  be 
performed  at  the  scene  of  the  spill  from 
mobile  platforms,  requiring  that  the 
equipment  be  lowered  from  aircraft  or 
delivered  by  boat.  The  small  airstrip  at 
VaJdez  could  not  accommodate  large 
transport  planes  that  are  capable  of 
carrying  booms,  skimmers,  and  other  oil 
spill  response  equipment.  Furthermore, 
personnel  trained  to  move  such 
equipment  were  not  available  locally. 
All  of  these  factors  exacerbated  the  slow 
delivery  of  cieen-up  equipment, 
allowing  the  oil  spill  to  spread  across 
lar^^r  areas. 

The  new  DRGs  create  a  framework  by 
which  each  \JSCG  district  is  able  to 
deliver  its  full  resources  in  the  roost 
efficient  manner  to  respond  to  an  actual 
discharge  or  to  a  substantial  threat  of  a 
discharge. 

National  Pollution  Funds  Center  (NPFC) 

Title  I  of  the  OPA  sets  out 
requirements  and  procedures  for  the  Oil 
Spill  Liability  Trust  Fund  (OSLTF). 
Executive  Order  12777.  section  7, 
delegates  those  OPA  furwitions 
respecting  payment  of  removal  costs 
and  claims  and  determining  consistency 
with  the  NCP  to  the  Secretary  of  the 
Department  in  which  the  Coast  Guard  is 
operating.  The  NPFC  has  been 
established  by  the  Secretary  of 
Transportation  and  the  USCG 
Commandant  to  implement  these 
functions.  Today's  proposal  would 
make  the  NPFC  a  special  team  under 
§  300.145.  The  NPFC's  responsibilities 
include: 

•  Providing  OSLTF  moneys  for 
removal  actions  and  to  initiate  natural 
resource  damage  assessments; 

•  bnplementing  procedures  for 
presentation,  filing,  processing. 


settlement,  and  adjudication  of  claims 
against  the  OSLTF; 

•  Paying  appropriate  costs,  damages, 
and  claims,  including  activities  to 
process,  settle,  and  administratively 
adjudicate  such  costs,  damages,  and 
claims,  resulting  from  oil  discharges; 

•  Issuing  Certificates  of  Financial 
Responsibility  to  those  owners  and 
operators  that  have  demonstrated  the 
ability  to  pay  for  costs  and  damages  that 
may  be  incurred  by  their  vessel  in  the 
event  of  a  discharge; 

•  Recovering  money  from  responsible 
part.ies  fur  costs  and  damages  resulting 
from  oil  discharges  to  the  full  extent  of 
liability  under  the  law;  arKl 

•  Establishing  procedures  for    • 
assigning  project  numbers,  fund 
ceilings,  and  related  accounting  data  for 
(1)  Inddent-spedfic  removal  activities 
performed  by  federal  OSCs;  (2)  incident- 
specific  removal  activities  by  states  as 
described  in  the  preamble  discussion  of 
§  300.180;  (3)  the  initiation  of  natural 
resource  damage  assessment  activities 
as  described  in  the  preamble  discussion 
of  subpart  G;  and  (4)  claims,  as 
described  in  §  300.700(h). 

Concentrating  OSLTF  responsibilities 
in  the  NPFC  should  help  to  ensure  that 
the  OSC  is  not  preoccupied  with 
funding  issues  during  a  response.  In  this 
sense,  the  NPFC  is  similar  to  the  other 
special  teams  described  in  §  300.145 
that  provide  specialized  exf>ertise  to 
support  the  OSC's  response  efforts. 

Emergency  Task  Forces 

Section  300.145(b)  is  proposed  to  be 
deleted  in  today's  rule  and  the 
subsequent  sections  would  be 
renumbered.  This  change  is  proposed 
because  the  requirement  formerly 
contained  in  section  311(c)(2)  of  the 
CWA  has  been  revised  by  the  OPA  to 
eliminate  the  language  addressing 
requirements  for  emergency  task  forces 
in  major  ports.  As  noted  in  the  preamble 
discussion  of  "specific  requirements  for 
inland  and  coastal  zones"  in  subpart  C, 
the  duties  of  these  emergency  task 
forces  have  been  assimned  by  Area 
Committees  in  the  coastal  zone. 

Worker  Health  and  Safety  (Section 
300.150) 

Section  300.150(a)  is  proposed  to  be 
revised  to  clarify  that  the  national 
response  system  is  an  incident 
command  system  (see  discussion  of 
incident  command  system  elsewhere  in 
the  preamble  discussion  of  subpart  B). 
The  phrase  "with  plans  approved  under 
section  18  of  the  OSH  Act"  is  proposed 
to  be  moved  from  paragraph  (e)  to 
paragraph  (c). 


Public  Information  and  Community 
Belations  (Section  300. 755/ 

The  language  of  today's  proposed  rule 
reflects  the  proposed  role  of  the  lead 
administrative  trustee  in  coordinating 
information  dissemination  relating  to 
natural  resource  damage  assessments. 
(See  discussion  of  lead  administrative 
trustee  in  the  preamble  discussion  of 
§  300.145(d).) 

The  implementation  of  §  300.155  may 
vary  across  sites  as  a  result  of  the  OPA 
and  associated  changes  made  elsewhere 
in  this  proposal.  Specifically, 
§§  300.322(c)  and  300.415(c)  now 
provide  greater  opportunities  for  the 
OSC  to  seek  suppcMt  in  disseminating 
information  to  the  public  in  the  case  of 
substantial  threats  to  the  public  health 
or  welfare.  Specific  OSC  responsibilities 
described  in  §  300.155  may  be  delegated 
by  the  OSC  to  lead  agency  or  RRT 
officials  to  permit  the  OSC  to  focus  his 
or  her  eflorts  on  directing  activities 
associated  with  the  actual  removal 
actions  being  taken.  For  more  detail  on 
how  responses  to  substantial  threats  to 
the  public  health  or  welfare  will  be 
conducted,  see  the  preamble 
discussions  for  §§  300.322(c)  and 
300.415(c). 

Documentation  and  Cost  Recovery 
(Section  300.160) 

.  Language  in  §  300.1 60(a)(2)' 
concerning  OSC  reports  is  proposed  to 
be  deleted  because  of  the  decreased 
importance  of  these  reports  in  the 
revised  NCP.  (See  preamble  discussion 
of  §300.165,  immediately  following.) 

OSC  Reports  (Section  300.165) 

Today's  proposed  revisions  to  the 
NCP  would  delete  the  current 
requirement  in  §  300.165  to  prepare 
OSC  reports  for  all  responses  to  n^jor 
discharges  or  releases.  The  original 
purpose  of  the  OSC  report  was  to 
summarize  activities  at  the  site  and  to 
communicate  lessons  learned,  discuss 
any  problems  encountered  in  the 
response,  and  recommend 
improvenoents  which  need  to  be  shared 
throughout  the  response  community.  In 
the  March  8, 1990,  revisions  to  the  NCP 
(55  FR  8666),  EPA  recognized  that  OSCs 
have  extensive  responsibilities  and  that 
responding  to  discharges  and  releases  is 
a  higher  priority  than  drafting  the  OSC 
report.  Consequently,  the  Agency 
extended  the  deadline  for  completing 
OSC  reports  from  60  days  to  one  year 
after  completion  of  the  response  action 
or  when  requested  by  the  RRT. 

Recently,  EPA  has  reassessed  the 
desirability  of  requiring  an  OSC  report 
for  all  responses  to  major  discbarges  or 
releases.  "The  already  considerable  time 
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demands  placed  on  the  OSC  have 
incrtased  dramatically  with  the 
enactment  of  the  OPA.  New  OSC 
responsibilities  under  the  OPA  include 
chairing  the  Area  Committees, 
overseeing  the  drafting  of  ACPs,  and 
directing  responses  to  discharges  that 
pose  a  substantial  threat  to  the  public 
health  or  welfare.  Preparing  the  OSC 
n;port  is  an  additional  paperwork 
burden  that  is  not  statutorily  mandated. 
Furthermore,  the  most  important 
information  contained  in  the  OSC 
report — lessons  learned  in  specific 
responses — is  expected  to  be  available 
from  other  materials  prepared  by  the 
OSC,  including  the  pollution  report  and 
the  OSC  log  book.  These  documents 
could  also  be  used  for  enforcement 
purposes  in  lieu  of  the  OSC  report. 
Today's  rule,  therefore,  proposes  to 
delete  the  §  300.165  requirement  to 
prepare  OSC  reports  following  a  major 
discharge  or  release.  Section  300.165, 
however,  retains  the  authority  of  the 
RRT  to  request  that  an  OSC  report  be 
prepared  on  a  case-by-case  basis.  The 
authority  of  the  NRT  to  do  likewise  has 
been  added. 

Paragraph  (c),  which  details  the 
format  of  the  OSC  report,  is  proposed  to 
be  deleted.  This  change  is  consistent 
with  a  decreased  importance  of  OSC 
reports  in  the  revised  NCP. 

Federal  Agency  Participation  (Section 
300.170) 

The  introduction  to  this  section  is 
proposed  to  be  modified  to  track  more 
closely  the  language  used  in  OPA 
section  1006(c)  and  CERCLA  section 
107(j)  regarding  the  functions  of  natural 
resource  trustees.  Also,  references  to 
Area  Committees  and  ACPs  are 
proposed  to  be  added.  Finally,  the 
words  "facilities  or"  are  proposed  to  be 
added  to  §  300.170(d)  to  correct  an 
apparent  oversight  in  previous  NCP 
revisions. 

Federal  Agencies:  Additional 
Responsibilities  and  Assistance  (Section 
300.175) 

Language  in  this  section  is  proposed 
to  be  clarified  to  make  the  agency 
descriptions  listed  in  the  NCP  more 
complete  and  up-to-date.  For  example, 
the  DOC  description  is  proposed  to  be 
expanded  to  include  providing 
information  on  the  sensitivity  of  coastal 
environments  to  clean-up  and 
mitigation  methods.  The  DOI 
description  is  proposed  to  be  expanded 
to  include  its  expertise  in  determining 
the  effects  of  oil  and  hazardous 
substances  on  natural  resources  through 
the  Fish  and  Wildlife  Service.  In 
addition,  the  Minerals  Management 
Service  description  is  proposed  to  be 


changed  to  reflect  its  expertise  regarding 
oil  spill  response  technology  research 
and  oversight  of  offshore  oil/gas 
exploration  and  production  facilities. 
Finally,  the  description  of  the  National 
Park  Ser\  ice  is  proposed  to  be  expanded 
to  detail  its  expertise  in  responding  to 
threats  to  park  system  lands  and 
resources. 

Section  300.175(b)  is  proposed  to  be 
revised  to  include  a  description  of  the 
General  Services  Administration,  which 
has  been  added  to  the  list  of 
participating  federal  agencies  since  the 
NCP  was  last  revised.  This  section  is 
proposed  to  be  further  revised  to  clarify, 
in  the  Department  of  Justice  description, 
the  role  of  agency  counsel  and  to 
includ*  a  more  detailed  and  accurate 
description  of  FEMA's  roles  and 
responsibilities.  In  addition,  the 
description  of  OSHA's  responsibilities 
is  proposed  to  be  changed  to  better 
reflect  OSHA's  commitment  to  active 
participation  in  response.  Finally,  the 
description  of  HHS  is  proposed  to  be 
rewritten  to  better  reflect  the  duties  of 
that  department. 

State  and  Local  Participation  in 
Response  (Section  300.180)  and 
Nongovernmental  Participation  (Section 
300.185) 

Section  300.180(b)  is  proposed  to  be 
added  to  clarify  the  significant  role 
played  by  state  and  local  officials  in 
preparing  ACPs.  The  term  "state"  in 
§  300.180  is  also  meant  to  encompass 
Indian  tribes.  This  understanding 
reflects  the  definition  of  "state" 
contained  in  §  300.5.  whirJi  states  that 
Indian  tribes  are  included  as  states  for 
the  purjKJses  of  the  NCP.  Also,  the 
reference  to  subpart  D  of  the  NCP  in 
proposed  §  300.180(e)  will  be 
eliminated.  This  was  apparently  an 
oversight  in  previous  NCP  revisions  that 
eliminated  references  to  section  311  of 
the  CVVA  from  this  provision. 
Conforming  changes  are  proposed  to  be 
made  to  §§  300.180  and  300.185  to 
reflect  the  new  language  of  CWA  section 
311(j)  as  amended  by  the  OPA. 
particularly  with  regard  to  the 
preparation  of  facility  and  vessel 
response  plans  and  the  integration  into 
ACTs  of  technical  and  scientific 
information.  Finally,  it  should  be  noted 
that,  in  accordance  with  OPA  section 
1012(d)(1)  and  (d)(2)  and  E.O.  12777, 
the  usee,  upon  request  of  a  state 
Governor  or  pursuant  to  an  agreement 
with  a  state,  not  including  Indian  tribes, 
may  obligate  the  OSLTF  for  payment  in 
an  amount  not  to  exceed  $250,000  per 
incident  for  removal  costs  consistent 
with  the  NCP.  These  funds  may  be  used 
only  for  the  immediate  removal  of  a 
discharge,  or  the  mitigation  or 


prevention  of  a  substantial  threat  of  a 
discharge  of  oil. 

Subpart  C — Planning  and  Preparedness 

Subpart  C  describes  the  levels  of 
contingency  planning  under  the 
national  response  system  and  cross- 
references  state  and  local  emergency 
preparedness  activities  under  SARA 
title  III.  The  changes  being  proposed  in 
subpart  C  today  reflect  OPA 
requirements  for  Area  Committees  and 
ACPs  as  well  as  for  a  Fish  and  Wildlife 
and  Sensitive  Environments  Plan. 

Area  Committees/Area  Contingency 
Plans 

The  OPA  expands  the  existing 
planning  and  response  framework  in 
several  ways.  As  discussed  earlier,  the 
OPA  establishes  the  NSFCC  and  USCG 
DRGs  and  also  creates  a  new 
requirement  for  facility  and  tank  vessel 
response  plans.  In  addition,  the  OPA 
creates  an  area-level  planning  and 
coordination  structure  to  supplement 
national,  regional,  state,  and  local 
contingency  planning  efforts.  Amended 
CWA  section  311(j)(4)  establishes  Area 
Committees  and  ACPs  as  the  primary 
components  of  this  structure.  OPA 
section  4202(b)  requires  the  President  to 
designate  areas  for  which  the  Area 
Committees  are  established.  Through 
Executive  Order  12777  (56  FR  54757, 
October  18, 1991).  the  President 
delegated  to  the  Administrator  of  EPA 
responsibility  for  designating  the  areas 
and  appointing  the  committees  for  the 
"inland  zone"  (as  defined  in  NCP 
§  300.5).  The  USCG  was  given 
responsibility  for  designating  areas  and 
appointing  Area  Committees  for  the 
"coastal  zone"  (as  defined  in  §  300.5). 

This  section  of  the  preamble  describes 
the  general  requirements  for  Area 
Committees  and  ACPs.  The  next  section 
describes  how  these  requirements  are  to 
be  implemented  in  the  inland  and 
coastal  zones,  respectively. 

Area  Committees 

Area  Committees  are  to  consist  of 
members  appointed  by  the  President 
from  qualified  personnel  of  federal, 
state,  and  local  agencies.  Area 
Committees  have  three  primary 
responsibilities:  (1)  Preparation  of  ACPs: 
(2)  working  with  state  and  local  officials 
to  enhance  contingency  planning  and 
"assure  pre-planning  of  joint  response 
efforts,  including  appropriate 
procedures  for  mechanical  recovery, 
dispersal,  shoreline  cleanup,  protection 
of  sensitive  environmental  areas,  and 
protection,  rescue,  and  rehabilitation  of 
fisheries  and  wildlife;"  and  (3)  working 
with  state  and  local  officials  "to 
expedite  decisions  for  the  use  of 
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dispersants  and  other  mitigating 
substances  and  devices." 

Including  local,  state,  and  federal 
representatives  on  Ar»a  Committees 
would  fodlitate  the  development  of  a 
comprehensive  plan,  ensure 
cooniination  among  various  response 
plans,  and  discourage  unnecessary 
duplication  of  planning  efforts.  In 
addition,  the  Area  Committee  structure 
will  allow  response  experts,  as  well 'as 
persons,  groups,  and  agencies  with 
concerns  and  responsibilities  for  the 
environmental  Integrity  of  an  area,  to 
play  a  role  in  the  planning  process.  In 
today's  proposal,  a  new  §  300.205(c)  has 
been  added  to  incorporate  Area 
Committees  into  the  existing  planning 
a.nd  coordination  structure  and  to 
describe  their  responsibilities. 

Area  Committees  are  encouraged  to 
solicit  advice,  guidance,  and  expertise 
firom  all  appropriate  sources  (e.g.. 
facility  owners  and  operators,  snipping 
company  representatives,  cleanup 
contractors,  emergency  planning  and 
response  officials,  marine  pilots 
associations,  members  of  academia. 
environmental  advocacy  groups, 
response  organizations,  and  concerned 
citizens).  The  Area  Committees  may 
establish  subcommittees  as  necessary  to 
accomplish  the  preparedness  and 
planning  tasks.  The  SSC,  an  NSF 
representative,  and  members  of  the 
DRAT  also  will  be  available  to  assist  the 
Area  Committee  as  consultants. 

Area  Contingency  Plans 

CWA  section  311())(4)  requires  each 
Area  Committee,  under  the  direction  of 
the  OSC  for  its  area,  to  prepare  an  ACP 
for  its  area.  The  statute  requires  that 
each  ACP: 

(1)  When  implemented  in  conjunction 
with  the  NCP  be  adequate  to  remove  a 
worst  case  discharge,  and  to  mitigate  or 
prevent  a  substantial  threat  of  sudi  a 
discharge,  from  a  vessel,  offshore 
facility,  or  onshore  facility  operating  in 
or  near  the  area; 

(2)  Describe  the  area  covered  by  the 
plan,  including  the  areas  of  special 
economic  or  environmental  importance 
that  might  be  adversely  affected  by  a 
discharge.  In  describing  areas  of  special 
economic  and  environmental 
importance,  several  fectors  should  be 
considered,  including  but  not  limited  to 
the  presence  and  proximity  of  natural 
resources,  environmentally  sensitive 
areas,  and'population  concentrations; 
the  location  of  drainage  basins  and 
appropriate  geographic  and/or 
top)ographic  features;  the  location  of 
water  supplies;  and  beaches,  ports, 
recreational  areas,  areas  of  seasonal 
significance,  and  migratory  bird 
flyways.  Compliance  with  this 


requirement  may  be  accomplished  in 
part  through  the  Fish  and  WildUfe  and 
Sensitive  Enviroiunents  Plan  (discussed 
later  in  this  preamble),  which  is  to  be  a 
part  of  an  ACP; 

(3)  Describe  in  detail  the 
responsibilities  of  an  owner  or  operator 
and  of  federal,  state,  and  local  agencies 
in  removing  a  discharge,  and  in 
mitigating  or  preventing  a  substantial 
threat  of  a  discharge.  These 
responsibilities  should  include  specific 
duties,  tasks,  personnel,  and  equipment 
expected,  and  the  stage  of  response  in 
which  they  are  expected  (i.e.,  initial 
response,  long-term  remediation); 

(4)  List  the  equipment  (including 
firefighting  equipment),  dispersants  or 
other  mitigating  substances  and  devices, 
and  p)ersonnel  available  to  an  owner  or 
operates  and  federal,  state,  and  local 
agencies,  to  ensui%  an  effective  and 
immediate  removal  of  a  discharge,  and 
to  ensure  mitigation  or  prevention  of  a 
substantial  threat  of  a  discharge; 

(5)  Describe  the  procedures  to  be 
followed  for  obtaining  an  expedited 
decision  regarding  the  use  of 
dispersants; 

(6)  Describe  in  detail  how  the  plan  is 
integrated  into  other  ACPs  and  vessel, 
offshore  facility,  and  onshore  facility 
response  plans  approved  under  CWA 
section  311(j),  and  into  operating 
procedures  of  the  NSFCC;  and 

(7)  Include  any  other  information  the 
President  requires. 

The  contents  of  an  AGP  are  not 
limited  to  these  elements  but  may 
include  other  information  relevant  to . 
the  statut<Hy  requirements  (e.g..  the 
geographical  area's  facilities,  vessel 
traffic,  oil  transportaticm  industry,  and 
environmental  characteristics). 

CWA  section  311(j)(4)(D)  requires  that 
each  ACP  be  reviewed  and  approved  by 
the  President  (delegated  to  EPA  and  the 
USCG  in  Executive  Order  12777)  and  be 
periodically  updated  by  the  Area 
Committee. 

Today's  proposal  would  create  a  new 
§  300.210(c)  that  describes  the 
requirement  to  prepare  ACPs  and  the 
required  contents  of  such  plans. 

ACPs  are  similar  in  purpose  to  the 
OSC  contingertcy  plans  described  in 
current  §  300.2lb(d).  OSC  contingency 
plans  identify  proteble  locations  of 
discharges  or  releases,  the  available 
resources  to  respond  to  multi-media 
incidents,  where  such  resources  can  be 
obtained,  waste  disposal  methods  and 
facilities  consistent  with  local  and  state 
plans,  and  a  local  structure  for 
responding  to  discharges  or  releases. 
Existing  OSC  contingency  plans  in  the 
coastal  zone  may  already  describe  an 
area  and  plan  similar  to  the  ACPs 
required  by  the  CWA.  In  addition.  EPA 


Regions  generally  have  not  exercised 
their  authority  to  draft  OSC  contingency 
plans  for  the  inland  zone  because  other 
plans,  including  RCPs  and  title  IH  local 
emergency  response  plans,  were 
considered  to  be  adequate  to  provide  for 
a  well-coordinated  response.  For  these 
reasons,  EPA  proposes  to  delete 
§  300.210(d).  Nonetheless.  Area 
Committees  may  wish  to  use  existing 
OSC  contingency  plans  and/or  RCPs  in 
developing  ACPs.  As  part  of  today's 
proposed  revisions,  all  references  to 
"OSC  Contingency  Plans"  in  the  NCP 
would  be  changed  to  "area  contingency 
plans." 

The  existing  requirement  in 
§  300.210(d)(2)  that  OSC  plans  be 
coordinated  with  all  appropriate 
response  plans — especially  with  title  III 
local  emergency  response  plans — has 
been  incorpKirated  in  §  300.210(c)(2)  of 
today's  proposal  to  apply  to  ACPs. 
Today's  proposed  §  300.210(c)(3)(C) 
notes  that  lengthy  equipment  lists  need 
not  be  includeid  in  the  body  of  the  ACP, 
but  may  be  provided  in  an  appendix  or^ 
by  reference  to  other  relevant  emergency 
plans. 

As  one  part  of  an  overall  preparedness 
program,  CWA  section  311(j)(7)  requires 
periodic  unannounced  drills  of  removal 
capability  in  areas  for  which  ACPs  are 
required  and  under  relevant  tank  vessel 
and  facility  response  plans.  These  drills 
may  include  participation  by  federal, 
state,  and  local  agencies,  the  owners  and 
operators  of  vessels  and  facilities  in  the 
area,  and  private  industry.  The  NSFCC, 
together  with  the  cognizant  program 
managers  of  the  USCG  and  EPA,  would 
act  as  a  clearinghouse  for  these 
exercises,  participating  in  the 
development,  execution,  and  evaluation 
process.  The  Administrator  and  the 
Secretary  of  the  department  in  which 
the  Coast  Guard  is  operating  may 
publish  annual  reports  on  these  drills, 
including  an  assessment  of  the 
effectiveness  of  the  plans  and  a  list  of 
amendments  made  to  improve  plans. 
The  NSFCC  may,  in  conjunction  with 
the  cognizant  program  managers  of  the 
USOG  and  EPA,  conduct  unannounced 
area  or  multi-area  exercises.  Today's 
proposal  would  create  a  new  §  300.212 
that  describes  the  requirement  for  these 
area  response  drills. 

Specific  Hequirements  For  Inland  and 
Coastal  Zones 

Under  the  current  NCP,  EPA  and  the 
USCG  have  taken  different  approaches 
to  planning  and  preparedness  in  the 
inland  and  coastal  zones  respectively. 
For  example,  the  USCG  has  Emergency 
Task  Forces  required  under  CWA 
section  311(c)(2Mc).  "Multiple-Agency 
Local  Response  Teams"  (MALRTs)  exist 
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in  several  ports.  As  noted  above,  tPA 
has  relied  more  on  RCPs  and  Title  III 
local  emergency  response  plans  rather 
than  develop  numerous  OSC 
contingency  plans.  Similarly,  EPA  and 
the  USCG  have  nowr  chosen  to  build 
upon  different  features  of  the  existing 
oil  spill  planning  and  response  structure 
in  ensuring  that  all  navigable  waters  and 
adjoining  shorelines  are  subject  to  an 
ACP.  Specifically,  while  the  USCG  is 
using  its  Captain  of  the  Port  structure 
for  the  coastal  zone,  EPA  is  initially 
using  the  13  RRTs  and  their  associated 
geographical  areas  for  the  inland  zone. 

Inland  zone — EPA.  The  existing  NCP 
divides  the  United  States,  its  territories, 
and  its  possessions,  including  portions 
of  the  high  seas,  into  13  areas  of 
responsibility  (40  CFR  300.105(b)  and 
(d)).  These  areas  correspond  to  the  ten 
standard  federal  regions  with  the 
exception  of  the  separate  areas 
established  for  (1)  Puerto  Rico  and  the 
U.S.  Virgin  Islands  of  Region  II:  (2) 
Alaska  of  Region  X;  and  (3)  Hawaii, 
Guam,  Northern  Mariana  Islands, 
Pacific  Island  Governments,  and 
American  Samoa  of  Region  IX.  Each  of 
these  areas  is  covered  by  its  own  RRT 
and  RCP.  Each  of  the  13  areas  of 
responsibility  is  divided  further  into 
coastal  and  inland  zones. 

EPA  has  designated  these  13  "RRT 
areas"  as  the  initial  areas  for  which 
ACPs  must  be  prepared  in  the  inland 
zone  (57  PR  15198.  April  24. 1992).  EPA 
Regional  Administrators  may  designate 
new  subregional  geographic  areas  and 
appoint  Area  Committees  for  them.  In 
the  process  of  designating  subregional 
areas  in  the  inland  zone,  every  section 
within  a  region  may  be  screened.  If 
smaller  or  subregional  areas  are 
designated  within  a  region.  EPA  intends 
to  publish  the  subregional  designations 
in  the  Federal  Register  at  a  later  date. 

Designation  of  subregional  areas  is  to 
be  based  on  an  analysis  of  the  potential 
risk  of  oil  spills  and  the  environmental 
sensitivity  of  areas  within  each  region. 
Analysis  of  these  geographic  areas 
would  include  consideration  of  the 
following  criteria:  The  pattern  of  past 
spills  and  the  likelihood  of  future  spills; 
the  presence  and  proximity  of  natural 
resources,  environmentally  sensitive 
areas,  and  population  concentrations: 
the  concentration  of  facilities,  pipelines, 
and  transportation  routes  within  the 
region:  the  location  of  drainage  basins 
and  appropriate  geographic  and/or 
topographic  features:  the  location  of 
water  supplies:  and  the  location  and 
capabilities  of  existing  preparedness 
and  response  organizations.  These 
criteria  are  consistent  with  the 
requirements  in  CWA  section 
311(j)(4)(C)  that  each  ACP  "describe  the 


area  covered  by  the  plan,  including  the 
areas  of  special  economic  or 
environmental  importance  that  might  be 
damaged  by  a  discharge."  EPA  believes 
that  the  relevant  information  is 
generally  available. 

Pursuant  to  E.O.  12777.  the  EPA 
Administrator  has  designated  the  13 
RRTs  to  serve  as  the  initial  Area 
Committees  for  each  region  (57  FR 
15200.  April  24. 1992).  RRTs  have  the 
desired  composition,  functions,  and 
experience  initially  to  fulfill  the  role  of 
Area  Committees.  RRTs  are  composed  of 
representatives  of  the  15  federal 
agencies  having  a  broad  range  of 
environmental  responsibilities,  state 
agency  representatives,  members  of 
Indian  tribes,  and  local  representatives 
(as  arranged  by  the  state's 
representative).  RRTs  are  officially 
designated  for  interagency  and 
intergovernmental  planning  and 
coordination  of  preparedness  and 
response  actions  at  the  regional  level. 
They  are  responsible  for  developing 
RCPs  to  address  oil  and  hazardous 
substance  spills  (see  NCP  §  300.115). 

The  EPA  Administrator  has  delegated 
to  the  Regional  Administrators  authority 
to  designate  a  different  Area  Committee 
or  committee  members.  OSCs  should 
develop  the  ACP  in  close  collaboration 
with  the  Area  Committee:  Area 
Committee  members  must  be  active  in 
the  planning  process  if  the  plan  is  to  be 
effective. 

For  all  subregional  areas,  each  RRT 
agency  will  recommend  representatives 
to  EPA  Regional  Administrators  for 
appointment  to  Area  Committees.  In 
addition  to  the  RRT  agency 
representatives,  there  will  be 
appropriate  representatives  from  each 
state  and  Indian  tribe  and  from  local 
government  in  the  area,  including 
representatives  of  State  Emergency 
Response  Commissions  (SERCs)  and 
Local  Emergency  Planning  Committees 
(LEPCs). 

The  RRT  will  serve  as  the  Area 
Committee  for  the  balance  of  the  region 
not  covered  by  any  newly  designated 
subregional  areas  and  their  committees, 
unless  the  Regional  Administrator 
designates  a  different  committee  for  the 
balance  of  the  region.  This  will  ensure 
that  all  navigable  waters  and  adjoining 
shorelines  are  subject  to  an  ACP. 

As  provided  in  OPA  section 
4202(b)(1)(B),  ACPs  for  the  inland  zone 
are  to  be  submitted  to  EPA.  The 
Regional  Administrator  shall  approve 
ACPs  for  the  inland  zone.  In  cases 
where  the  RRT  is  not  serving  as  the  Area 
Committee  or  where  subregional  areas 
have  been  designated,  the  Regional 
Administrator  will  request  the  RRTs  to 


review  proposed  ACPs  and  provide 
recommendations  regarding  approval. 

Coastal  zone — USCG.  The  USCG  has 
designated  areas  for  the  coastal  Area 
Committees  and  noted  the  designation 
of  COTPs  as  OSCs  for  the  coastal  zones 
(57  FR  15201.  April  24.  1992).  The 
USCG  designated  contingency  planning 
areas  based  on  the  47  COTP  areas.  The 
areas  covered  by  the  COTPs  are  smaller 
than  the  RRT  areas  and  include  major 
river  systems  associated  with  ports. 
Each  COTP  zone  is  described  in  USCG 
regulations  at  33  CFR  part  3.  The  USCG 
designated  as  areas  those  portions  of  the 
COTP  zone  that  are  within  the  "coastal 
zone,"  as  defined  by  the  NCP. 

In  E.O.  12777,  the  USCG  was 
delegated  authority  to  appoint  Area 
Committees  for  the  coastal  zone.  Area 
Committees  will  replace  the  Emergency 
Task  Forces  formerly  required  under 
section  311(c)(2)(c)  of  the  CWA  and  the 
MALRTs,  which  currently  exist  in 
several  ports.  Although  the  Area 
Committee  is  not  a  response 
organization,  it  is  anticipated  that  most 
committee  members  will  have  specific 
roles  in  the  response  structure. 

Federal  agency  members  of  the  Area 
Committee  should  be  recommended  by 
the  RRT  member  agencies  for 
appointment  by  the  OSC.  Primary  state 
representatives  to  the  Area  Committee 
should  be  chosen  by  the  lead  agency 
designated  by  each  governor  for 
pollution  preparedness  and  response. 
For  states  with  more  than  one  agency 
involved  in  pollution-related  missions, 
the  OSC  should  ask  each  agency  to 
consider  representatives  from  these 
agencies.  For  local  membership,  the 
OSC  should  coordinate  with  l£PCs. 

As  part  of  their  planning  activities, 
the  Area  Committees  should  address  the 
desirability  of  using  appropriate 
dispersants.  surface  washing  agents, 
surface  collecting  agents, 
bioremediation  agents,  or  miscellaneous 
oil  spill  control  agents  listed  on  the  NCP 
Product  Schedule,  and  the  desirability 
ofusing  appropriate  burning  agents.  The 
ACPs  should,  as  appropriate,  include 
applicable  preauthorization  plans  and 
address  the  specific  contexts  in  which 
such  products  should  and  shoifld  not  be 
used.  The  preauthorization  plans  should 
address  factors  such  as  the  potential 
sources  and  types  of  oil  that  might  be 
spilled,  the  existence  and  location  of 
environmentally  sensitive  resources  that 
might  be  impacted  by  spilled  oil. 
available  product  and  storage  locations, 
available  equipment  and  adequately 
trained  operators,  and  the  available 
means  to  monitor  product  application 
and  effectiveness.  RRTs  have  the 
authority  to  review  and  approve, 
disapprove,  or  approve  with 
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modification  the  preauthorization  plans, 
as  appropriate.  Approved 
preauthorization  plans  should  be 
included  in  the  ACP.  For  dispersants 
and  other  mitigating  substances, 
devices,  or  technologies  not  pre- 
approved,  the  ACP  should  outline  the 
process  established  by  the  RRT  for  thai 
region  for  an  expedited  decision 
regarding  the  use  of  these  items. 

For  areas  in  the  coastal  zone,  the  Area 
Committee  should  forward  the 
completed  ACP  to  the  District 
Commander  via  the  District  Chief  of  the 
Marine  Safety,  Security,  and 
Environmental  Protection  Division  for 
review  and  approval.  The  district  will 
be  responsible  for  distributing  the  ACP 
to  the  NSFCC  and  the  RRT  for  review 
and  comment.  The  district  will  compile 
and  review  the  comments  received  and 
recommend  to  the  District  Commander 
that  the  plan  be  approved  or  returned 
for  correction.  The  ACP  review  process 
will  verify  that  all  issues  are  addressed, 
including  consistency  with  the  NCP, 
adjacent  coastal  and  inland  zone  ACPs. 
and  other  federal,  state,  and  regional 
plans. 

Fish  and  Wildlife  and  Sensitive 
Environments  Plan 

Today's  proposed  revisions  to  the 
NCP  set  forth  the  requirements  for  a 
response  strategy  addressing  fish  and 
wildlife  and  sensitive  environments. 
The  Fish  and  Wildhfe  and  Sensitive 
Environments  Plan  would  be  an  annex 
to  each  ACP  and  would  include  new 
provisions  for  the  RRTs,  OSCs,  and  Area 
Committees  regarding  appropriate 
planning  and  preparation  for  potential 
spills.  Pursuant  to  C\VA  section 
311(d)(2)(M).  as  amended  by  OPA 
section  4201(b),  the  President  is 
required  to  include  in  the  revisions  to 
the  NCP  a  "fish  and  wildlife  response 
plan  •  '  •  for  the  immediate  and 
effective  protection,  rescue,  and 
rehabilitation  of,  and  the  minimization 
of  risk  of  damage  to,  fish  and  wildlife 
resources  and  their  habitat  that  are 
banned  or  that  may  be  jeopardized  by 
a  discharge."  Also,  CWA  section 
311(j)(4)(B)  (i)  and  (ii)  and  section 
311|j)(4)(c)(ii),  added  by  the  OPA 
section  4202(a),  call  for  the  assurance  of 
joint  preplanning  by  the  Area 
Committees,  including  "*  •  • 
protection  of  sensitive  environmental 
areas,  and  protection,  rescue,  and 
rehabilitation  of  fisheries  end  wildlife" 
and  a  description  of  "the  area  covered 
by  the  plan,  including  the  areas  of 
special  economic  or  environmental 
importance  that  might  be  damaged  by  a 
discharge."  Based  on  the  experience  and 
recommendations  of  the  U.S.  Fish  and 
Wildlife  Service  (FWS)  and  NOAA, 


today's  proposal  integrates  a  broad 
range  of  factors  to  incorporate  into  this 
new  response  plan.  The  new  Fish  and 
Wildlife  and  Sensitive  Environments 
Plan  would  include  a  "fish  and 
wildlife"  component  addressing  the 
specific  criteria  contained  in  new  CWA 
section  311(d)(2)(M).  Based  on  general 
authority  contained  in  CWA  section 
311(d)(2),  there  also  would  be  a 
"sensitive  environments"  component 
that  incorporates  consideration  of 
broader  factors  designed  to  complement 
the  specific  fish  and  wildlife  criteria  in 
order  to  better  ensure  achievement  of 
the  goals  underlying  the  new 
requirements. 

Sensitive  environments  for  the 
purposes  of  this  section  are  considered 
to  be  those  areas  identified  in  the  EPA's 
Hazard  Ranking  System  (HRS), 
Appendix  A  of  40  CFR  part  300,  without 
their  associated  HRS  weights.  In 
addition  to  those  areas  recognized  in  the 
HRS  list,  additional  areas  have  been 
identified  for  inclusion  in  the  definition 
of  sensitive  environments  under  this 
section.  They  include  wetlands, 
national  forests,  national  conservation 
areas,  various  state  lands, 'biological 
resource  areas,  and  sources  of  drinking 
water.  These  additional  inclusions  are 
considered  sensitive  environments 
under  this  section  because  they  ofTer 
habitat  to  fish  and  wildlife,  are  critical 
habitat,  are  areas  designated  for 
protection  under  a  state  or  federal 
policy,  contain  significant  biological 
resources  other  than  fish  and  wildlife, 
or  are  more  susceptible  to  adverse 
impacts  from  oil  or  specific 
countermeasures.  Water  bodies  that  are 
utilized  for  drinking  water  are 
considered  a  sensitive  environment 
because  of  the  direct  and  de{>endent 
relationship  of  the  water  bodies  to  the 
overall  quality  of  the  ecosystem. 

The  requirement  in  CWA  section 
311(d)(2)(M)  is  proposed  to  be  met 
through  an  annex  to  each  ACP 
developed  by  the  Area  Committees,  in 
consultation  with  the  FWS,  NOAA,  and 
other  interested  parties,  including  state 
fish  and  wildlife  conservation  officials 
and  Indian  tribes.  Today's  proposed  rule 
is  intended  to  provide  the  framework  for 
the  Area  Committees  to  develop 
consistent  and  compatible  annexes  for 
the  protection  of  and  mitigation  of 
injury  to  fish  and  wildlife  resources  and 
sensitive  environments. 

Each  annex  is  to: 

•  Identify  and  establish  priorities  for 
protection  of  fish  and  wildlife  resources  ' 
and  habitats,  and  other  sensitive 
environments: 

•  Provide  a  mechanism  for  use  during 
response  to  a  discharge  to  exp>editiously 
define  protection  priorities: 


•  Identify  the  potential  effects  of 
response  and  countermeasure  activities 
on  fish  and  wildlife,  their  habitats,  and 
sensitive  environments  and  prioritize 
the  appropriateness  of  such  activities  in 
specific  areas; 

•  Provide  for  preapproval  of 
appropriate  removal  actions  in  specific 
areas;  *■ 

•  Plan  for  monitoring  to  evaluate  the 
effectiveness  of  response  activities  in 
protecting  fish  and  wildlife,  their 
habitats,  and  sensitive  environments; 

•  Identify  and  provide  for  the 
acquisition  and  use  of  necessary 
response  capabilities  to  protect  fish  and 
wildlife,  their  habitats,  and  sensitive 
environments; 

•  Identify  appropriate  state  and 
federal  agency  contacts  responsible  for 
fish  and  wildlife  rescue  and 
rehabilitation  as  well  as  necessary 
permits  or  other  legal  requirements  to 
carry  out  fish  and  wildlife  response 
activities; 

•  Identify  training  required  under  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  and  SARA  for 
volunteers  in  fish  and  wildlife  response 
activities  and  the  means  for  securing 
such  training  during  a  response;  and 

•  Define  the  requirements  for 
evaluating  the  compatibility  between 
this  annex  and  non-federal  response 
plans  on  issues  affecting  fish  and 
wildlife,  their  habitats,  and  sensitive 
environments. 

In  addition  to  the  framework  provided 
in  the  proposed  rule,  guidance  will  also 
be  developed  by  NOAA  and  the  FWS. 
in  consultation  with  other  federal 
natural  resource  agencies,  and  provided 
to  the  Area  Committees.  This  guidance 
will  cover  collection  and  management 
of  annex-related  information  and 
requirements,  classification  and 
sensitivity  of  different  environments  to 
oil  or  hazardous  substances,  and  the 
environmental  considerations  of 
different  defensive  measures  used  to 
mitigate  the  impacts  of  a  discharge. 

The  existing  spill  response  system 
under  the  NCP  already  addresses  many 
of  the  provisions  of  the  OPA  and  has 
many  components  that  address 
protection  of  fish  and  wildlife  and  their 
habitats.  For  example,  §  300.330 
addresses  Phase  ID  wildlife  rescue  and 
conservation  planning  and  response 
activities.  In  addition.  §300.310 
addresses  minimizing  the  threat  to  the 
environment  during  removal  actions 
and  selection  of  defensive  actions,  such 
as  chemical  or  physical 
countermeasures  (see  §  300.900)  that  are 
most  consistent  with  protection  of  the 
environment.  Coordination  among  the 
RRT.  state  fish  and  wildlife 
conservation  agencies.  OSCs,  federal 
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SSCs.  as  well  as  federal,  state,  and 
Indian  tribal  trustees,  and  other  public 
and  private  response  agencies,  both 
during  contingency  planning  and  actual 
spili  response  activities  presently 
includes  steps  to:  (1)  Identify  resources 
and  habitats  at  risk:  (2)  establish 
priorities  for  areas  of  protection;  (3) 
rescue  and  rehabilitate  wildlife:  and  (4) 
facihtate  consistency  and  compliance 
with  laws  for  protection  of  Hsh  and 
wildlife. 

The  integration  into  the  Fish  and 
Wildlife  and  Sensitive  Environments 
Plan  of  the  numerous  objectives  listed 
in  the  CWA.  as  amended  by  the  OPA. 
is  designed  to  ensure  consideration  of 
the  various  elements  that  comprise  a 
comprehensive  approach  to  ensuring 
"the  immediate  and  effective 
protection"  of  fish  and  wildlife,  their 
habitat,  and  other  sensitive 
environments.  Inclusion  of  the  sensitive 
environments  component  would  offer 
the  most  effective  approach  for  planning 
to  avoid  or  mitigate  spill-induced 
injuries  in  areas  that  have  been 
identified  under  this  designation  and 
therefore  have  an  elevated  level  of 
importance  in  addition  to  Ssh  and 
wildlife  populations  and  their  habitat. 
Sensitive  environments  may  include  a 
human-use  component  which  can 
translate  to  economically  important 
environmental  areas,  such  as  national 
and  state  seashore  recreational  areas. 
These  sensitive  environments  also  may 
be  susceptible  to  the  direct  impacts  of 
oil  or  susceptible  to  the  effects  of 
response  actions.  These  areas  may  be 
determined  to  be  sensitive  because  of 
the  economic  value  of  the  natural 
resource  (e.g..  bom  both  a  recreational 
or  commercial  perspective),  or  they  may 
be  habitat  that  is  considered  "unique" 
(such  as  aquaculture  areas,  fishing 
grounds,  or  seasonal  habitats).  Fot 
example,  in  the  Exxon  VaJdez  spill  in 
1989.  one  of  the  richest  marine  fisheries 
habitats  in  the  United  States  was 
contaminated.  Both  the  fish  and 
shellfish  of  this  area  form  a  complex 
ecosystem  that  supports  other  species, 
including  man.  Many  of  the  species 
affected  by  the  spill  had  a  commercial, 
recreational,  and  subsistence  value. 

Other  examples  of  sensitive 
environments  identified  under  this 
section  are  archeological  and  Indian 
tribal  sites.  During  the  Exxon  Valdez  oil 
spili.  such  sites  were  destroyed  from  the 
direct  effects  of  the  oil  and  from  the 
effects  caused  by  response  actions. 
Many  of  these  sites  were  originally 
located  in  specific  areas  because  of  a 
particular  characteristic  in  nature.  The 
inclusion  of  these  sites  under  the 
definition  of  sensitive  environments 
will  help  to  preserve  the  historical  and 


cultural  importance  found  in  these  sites 
and  their  original  association  with  the 
environment. 

Sensitive  environments  may  also 
include  bodies  of  water  that  are"of 
importance  for  Hsh  and  wildlife  habitat 
and  human  use.  such  as  areas  that 
include  drinking  water  supplies.  For 
example,  in  January  1988,  the  rupture  of 
an  aboveground  storage  tank  owned  by 
the  Ashland  Oil  Company  allowed 
750,000  gallons  of  diesel  oil  to  spill 
indirectly  into  the  Monongahela  River  at 
FlorefTe,  Pennsylvania.  As  a  result  of  the 
contammation  of  the  Monongahela 
River  by  the  spill,  more  than  70 
communities  nad  to  shut  down  their 
drinking  water  supplies.  Identification 
of  these  areas  as  sensitive  would  lead  to 
the  appropriate  pieplanning  necessary 
to  protect  the  natural  resource. 

This  proposed  rule  is  designed  to 
provide  the  framework  for  Area 
Committees  to  develop  consistent  and 
compatible  annexes  to  the  ACPs/or  the 
protection  and  mitigation  of  injury  to 
fish  and  wildlife  resources,  their  habitat, 
and  sensitive  environments.  These 
ACPs  will  contain  criteria  for  use  by  the 
OSC  for  the  "protection  of  sensitive 
environmental  areas,  and  protection, 
rescue,  and  rehabilitation  of  fisheries 
and  wildlife."  The  resources  identified 
in  the  ACPs  should  be  prioritized 
regarding  their  sensitivity  to  oil  and 
specific  countermeasures.  Such  a 
prioritization  would  allow  the  OSCs  to 
better  address  the  threats  to  fish  and 
wildlife,  their  habitat,  and  sensitive 
environments.  Preplanning  for 
dispersants  and  bioremediation 
products  and  burning  agents  is  required 
for  inclusion  in  the  ACP  by  subpeut  |. 
Such  plaiming  must  reflect  local 
environmental  conditions.  Such  issues 
are  within  the  purview  of  the  RKTs  and 
should  be  coordinated  with  them. 

Additional  guidance  regarding 
collection  and  management  of  annex- 
related  information  and  requirements, 
the  classification  and  sensitivity  of 
different  environments  to  oil  or 
hazardous  substances,  and  the 
environmental  considerations  of 
different  defensive  measures  used  to 
mitigate  the  impacts  from  a  discharge 
will  be  developed  by  NOAA  and  the 
FWS.  in  consultation  with  other 
qualified  federal  agencies,  and  provided 
to  the  Area  Committees.  The  process  of 
developing  Fish  and  Wildlife  and 
Sensitive  Environments  Plans  for  ACPs 
should  ini'olve  the  appropriate  qualified 
federal,  state,  and  Indian  tribal  trustees. 
The  creation  of  this  annex  is  not 
intended  to  duplicate  existing 
coordination  mechanisms  nor  to 
replicate  plans  and  other  data  that  have 
already  been  developed  to  protect  fish 


and  wildlifie  resources.  Rather,  the 
intent  is  to  strengthen  response 
capability,  and  make  more  compatible 
the  multiple  efforts  that  are  initiated  to 
protect,  rescue,  and  rehabilitate  those 
■resources  and  to  minimize  risk  or 
impact  to  their  habitats  from  a 
dischara|e.  . 

The  Fish  and  Wildlife  ana  Sensitive 
Environments  Plan,  which  is  to  be  an 
annex  to  the  ACP.  is  intended  to  ensure 
compatibility  between  various  possible 
response  activities  and  measures  to 
protect  fish  and  wildlife  resources,  their 
habitat,  and  other  special  areas  of 
ecological  sensitivity  that  may  be 
adversely  affected  by  a  discharge.  As  a 
consequence,  the  effectiveness  of  the 
OSC  in  removing  a  discharge  and 
mitigating  oil  spill  effects  in  a  timely 
fashion  should  be  enhanced  through 
coordinated  and  integrated  efforts. 
Experience  has  shown  that  pre-planning 
and  response  activities  are  most 
effective  when  accomplished  at  the 
local  level  because  coordination  and 
response  activities  can  more  accurately 
focus  on  local  fish  and  wildlife,  their 
habitats,  and  sensitive  environments  of 
an  area. 

Mechanisms  that  currently  exist  to 
accomplish  the  necessary  identification, 
ranking,  planning,  and  assignment  of 
duties  in  order  to  carry  out  effective 
response  activities  (e.g..  RRTs,  RCPs, 
EPA  Regional  Offices.  LEPCs.  and  the 
USCG  Marine  Safety  Office)  will  exist 
through  the  Area  Committees  and  ACPs. 
In  addition,  many  federal  and  state 
agencies,  as  well  as  many  private 
organizations,  have  tools  available  to 
identify  resources  and  habitats  at  risk 
and  can  support  the  identification  and 
prioritization  offish  and  wildlife 
resources  and  sensitive  environments, 
both  during  contingency  planning  and 
incident  response.  Ftsr  example. 
NOAA's  coastal  environmental 
sensitivity  index  maps  rank  shoreline 
area  sensitivities  to  spilled  oil.  The  FWS 
and  state  wildlife  resource  agencies  . 
facilitate  and  implement  rescue  and 
rehabilitation  efforts  as  well  as  consult 
with  the  OSC  on  wildlife  protection 
activities  during  a  discharge.  In 
addition,  the  federal  SSCs  sj-nthesize 
technical  information  for  the  RRTs  and 
the  OSCs  on  the  effects  of  defensive 
actions  (see  §  300.145).  They  also  assist 
in  planning  for  and  responding  to 
discharges  of  oil  or  hazardous 
substances  to  minimize  environmental 
impacts,  including  impacts  to  fish  and 
wildlife,  their  habitats,  and  sensitive 
environmental  areas. 

The  Conference  Committee's  Report 
on  the  OPA  indicates  that  the  provision 
adding  a  new  requirement  for  a  fish  and 
wildlife  plan  was  added  by  section  2002 
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of  the  House  bill  (H.R.  Rep.  No.  653. 
lOlst  Congress,  2nd  Session  at  p.  147 
(1990)).  The  language  of  the  House  bill, 
which  was  not  included  in  the  statute 
as  enacted,  included  a  number  of 
specific  provisions  addressing  the  actual 
contents  of  a  fish  and  wildlife  plan.  For 
example,  the  House  bill  specified  that 
the  plan  incorporate  procedures 
assigning  responsibilities  and 
facilitating  communication  among 
federal,  state,  and  local  agencies  with 
ex^rtise  in  these  matters.  In  addition. 
the  House  bill  required  the  plan  to 
provide  for  early  identification  and 
prioritization  of  fish  and  wildlife  and 
their  habitat  threatened  by  a  spill. 

The  specific  provisions  of  tne  House 
bill  that  were  to  be  included  in  the  plan 
clearly  were  intended  to  ensure  that  fish 
and  wildlife  priorities  would  be  taken 
into  account  when  conducting 
immediate  aiid  effective  response 
actions.  As  enacted,  the  statute  reflects 
this  intent,  but  does  so  through  a  more 
general  requirement  that  leaves  the 
details  of  implementation  to  the 
discretion  of  federal  agencies  |in 
coordination  with  appropriate  state 
officials)  developing  the  revised  NCP. 
To  the  extent  these  provisions  can  best 
effectuate  the  goals  of  the  OPA's 
reouirement  to  develop  a  fish  and 
wildlife  plan,  the  proposed  rule  adopts 
in  part  the  approach  reflected  by  some 
of  the  specific  provisions  that  would 
have  been  required  by  the  House  bill. 
Other  elements — such  as  the 
identification  and  ranking  of  sensitive 
environmental  areas,  defining 
environmental  consequences  of 
different  kinds  of  response  actions,  and 
coordinating  various  response  plans 
with  regard  to  aspects  concerning  fish 
and  wildlife  resources  and  habitat — 
have  been  added  because  of  their 
interrelation  with  the  protection  of  fish 
and  wildhfe  and  their  habitats.  This 
approach  satisfies  the  intent  of  the  OPA 
for  a  comprehensive  approach  in 
preparing  Fish  and  Wildlife  and 
Sensitive  Environments  Plans. 

This  comprehensive  approach  is  of 
particular  importance  b^ause  the 
requirement  for  a  Fish  and  Wildlife  and 
Sensitive  Environments  Plan  will  be 
implemented  primarily  at  the  level  of 
AGPs  developed  under  CWA  section 
311(j)(4).  The  biological  diversity  of  fish 
and  wildlife  and  their  habitat  between 
different  regions  and  areas  of  the 
country  necessitates  a  thorough 
consideration  of  all  relevant  factors  that 
are  critically  important. 

OPA  not  only  exj>ands  planning 
requirements  for  dischargers  by 
requiring' that  certain  onshore  facilities, 
offshore  fecilities,  and  tank  vessels 
prepare  and  submit  response  plans,  but 


also  reinforces  the  importance  of 
environmental  protection  by  requiring 
that  such  plans  consider  the 
environmental  consequences  of  a  worst 
case  discharge  or  a  substantial  threat  of 
such  a  discharge  (CWA  section 
311  (j)|5)).  It  also  requires  that  ACPs 
prepared  under  section  311(j)(4) 
describe  how  vessel  and  facility 
response  plans  will  be  integrated  w  ith 
the  ACPs. 

An  annex  addressing  various 
components  of  the  Fish  and  Wildlife 
and  Sensitive  Environments  Plan  would 
be  prepared  on  a  scale  appropriate  to 
various  scenarios  as  defined  by  OPA 
and  implementing  regulations.  Some 
Area  Committees  may  need  to  prepare 
several  Fish  and  Wildlife  and  Sensitive 
Environments  Plans  because  of  the  size 
or  environmental  complexity/diversity 
of  their  area.  However,  it  is  critical  that 
consistent  or  standardized  evaluation 
methodologies  and  terminology  be  used 
among  these  annexes,  within  a  region, 
and,  as  appropriate,  between  adjacent 
regions.  In  addition,  there  should  be 
consistency  on  these  environmental 
issues  with  vessel  and  facility  response 
plans,  including  those  for  pipehnes,  that 
are  within  the  purview  of  the  Area 
Committee.  Although  the  OPA 
considers  pipelines  within  the 
definition  of  "facility,"  the 
environmental  considerations  required 
in  planning  for  a  pipehne  spill  can  be 
more  complex  than  those  of  fixed 
facihties  because  of  the  potential  variety 
of  habitats  traversed  by  a  long-distance 
pipehne.  Past  experience  has  shown 
that  very  sensitive  environments  can  be 
impacted  by  pipeline  leakage,  as 
happened  in  the  Santa  Clara  River  in 
1991  when  76,000  gallons  of  oil 
impacted  12  miles  of  endangered 
species  habitat  in  California. 
Consequently,  because  of  the  variety  of 
sources  of  discharges  and  the 
potentially  wide  range  of  geographic 
areas  to  be  included  in  a  response  plan 
by  a  single  source  (e.g.,  single  pipeline 
or  vessel  with  several  ports),  it  is 
essential  to  have  consistency  in 
methodology,  terminology,  and 
classification  of  sensitive  environments 
among  all  facility,  pipeline,  and  vessel 
plans  within  the  area  covered  by  an 
ACP  and  between  adjacent  areas  and 
regions. 

Because  effective  response 
countermeasures  are  dependent  upon 
timely  decisions  and  actions,  this 
proposed  revision  places  a  new 
emphasis  upon  preplanning  for 
approval  of  removal  actions.  Because 
appropriate  and  rapid  removal  actions 
are  intended  to  avoid  or  lessen  injuries 
to  fish  and  wildlife,  their  habitats,  and 
other  sensitive  environments,  pre- 


approval  of  such  actions,  many  of  which 
are  dependent  upon  application  within 
the  first  1-2  days  following  a  discharge, 
should  allow  an  OSC  more  options  in 
implementing  an  effective  response 
strategy  and  thus  minimize  adverse 
environmental  impact.  It  is  also  being 
proposed  that  for  certain  removal  or 
mitigation  strategies,  a  plan  for 
monitoring  the  effects  of 
countermeasures  be  included  in  the 
annex  to  ensure  that  the  benefits  of  oil 
removal  are  not  offset  by  the  adverse 
effects  of  the  specific  application  of  the 
removal  action.  Research  on  past  spills 
has  suggested  that  the  removal  action 
can  sometimes  cause  more  harm  than 
the  oil  spill  itself;  therefore,  monitoring 
and  evaluating  the  environmental 
benefit  of  certain  response 
countermeasures  is  justified. 

Discharges  of  oil  may  give  rise  to 
potential  liability  under  the  CWA,  as 
revised  by  the  OPA.  The  discharger  is 
also  subject  to  prosecution  under  both 
civil  and  criminal  provisions  of  several 
federal  and  state  laws  regulating  fish 
and  wildlife.  The  "taking"  of  fish  and 
wildlife  is  defined  in  various  ways 
under  the  laws  which  protect  these 
species,  but  generally  includes  not  only 
non-permitted  hunting  or  fishing,  but 
also  deaths  and  injuries  caused  by  other 
means,  including  discharges  of  oil,  as 
well  as  harassment,  live  capture, 
handling,  and  holding  in  captivity  (or 
attempting  to  engage  in  any  such 
activity),  which  may  be  elements  of  a 
response  action.  Some  of  these  laws 
regulating  fish  and  wildhfe  "taking" 
provide  for  emergency  permit 
authorities.  Thus,  the  proposed  rule 
calls  for  the  Fish  and  Wildlife  and 
Sensitive  Environments  Plan  to  address 
advance  planning  to  identify  legal 
constraints  and  provide  for  appropriate 
permitting  and  law  enforcement 
investigative  support  regarding  fish  and 
wildlife,  including  the  Endartgered 
Species  Act  (ESA)  section  7 
consultations  and  p>ermits  issued  under 
the  authority  of  the  ESA,  the  Marine 
Mammal  Protection  Act  and  Migratory 
Bird  Treaty  Act,  the  Marine  Protection, 
Research,  and  Sanctuary  Act,  related 
state  laws,  and  laws  regulating  activity 
in  other  sensitive  environments.  This 
would  facilitate  response  actions  and 
reduce  the  risk  that  agencies  responsible 
for  fish  and  wildlife  are  imable  to  carry 
out  their  resf>onsibilities,  which  could 
be  detrimental  to  rescue  and 
rehabilitation  of  wildhfe,  as  well  as 
interfering  with  potential  law 
enforcement  and  damage  assessment 
activities. 
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Other  Changes  in  Subpart  C 

In  §300.200  of  today's  proposed  rule 
the  phrase  "describes  the  federal,  state, 
and  local  planning  structure;  provides 
for  levels  of  federal  contingency  plans" 
has  been  changed  to  "describes  the 
three  levels  of  contingency  planning 
under  the  national  response  system"  to 
more  accurately  describe  the  contents  of 
this  subpart.  Similar  references  to  the 
national  response  system  have  been 
added  to  §  300.210. 

Throughout  this  subpart.  EPA  is 
proposing  to  change  all  references  to  the 
"Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986"  to  "title  III" 
(see  §  300.200).  The  title  III  requirement 
for  the  LEPC  to  designate  a  community 
emergency  coordinator  is  proposed  to  be 
added  to  §  300.2t)5(e)  of  today's 
proposed  rule  to  make  the  NCP 
consistent  with  title  III. 

Title  III  requires  LEPCs  to  prepare  a 
comprehensive  emergency-  plan  and 
review  the  plan  annually  or  more 
frequently  as  needed.  EPA  has 
consistently  encouraged  LEPCs  (e.g..  see 
Hazardous  Materials  Emergency 
Planning  Guide]  to  consider  chemical 
hazards  at  all  facilities — not  just  those 
"subject"  to  section  302  of  title  in — 
when  developing  the  comprehensive 
emergency  plan.  Today's  proposal 
would  delete  the  word  "subject"  from 
§  300.215(a)  in  recognition  of  the  fact 
that  other  facihiies  (e.g.,  those 
submitting  material  safety  data  sheets 
(MSDSs)  under  section  311  and  tier  I 
and  II  reports  under  section  312)  should 
be  included  in  a  comprehensive  plan 
under  title  Ul. 

Subpart  D — Operational  Response 
Phases  for  Oil  Removal 

Subpart  D  of  the  NCP  generally  set* 
forth  requirements  for  procedures  to 
respond  to  discharges  of  oil.  These 
requirements  are  intended  to  clarify  the 
responsibilities  of  OSCs.  other  federal 
and  state  government  personnel,  and 
responsible  parties  in  ensuring  that 
responses  to  oil  discharges  are  sufficient 
to  protect  public  health  and  welfare  and 
the  environment. 

The  OPA  requires  revisions  to  several 
sections  in  subpart  D.  The  most 
significant  changes  are  the  requirements 
that  the  NCP  include  criteria  and 
procedures  for  response  to  discharges 
that  resuh  in  substantial  threats  to 
public  health  or  welfare  of  the  United 
States,  and  procedtires  and  standards  for 
preventing,  mitigating,  and  removing  a 
worst-case  discharge.  These  changes  are 
included  in  tvro  new  sections  of  today's 
proposed  rule.  §§  300.322  and  300.324. 
respectively.  Additional  proposed 
revisions  include  a  provision  dealing 


with  spills  of  national  significance 
(SONS)  (§  300.323).  the  deletion  of 
§  300.330  ("Wildlife  conservation"), 
which  is  being  replaced  by  new 
language  in  §  300.210,  and  revisions  to 
conform  to  changes  being  made 
elsewhere  in  today's  proposed  rule. 

In  revising  the  NCP,  the  desirability  of 
further  distinguishing  between  the 
response  requirements  for  oil  discharges 
on  one  hand  and  releases  of  hazardous 
substances,  pollutants,  and 
contaminants  on  the  other  hand  became 
evident.  In  order  to  assist  participants 
and  responders  under  the  national 
response  system,  as  well  as  other 
interested  persons,  in  implementing  and 
understanding  the  NCP.  EPA  is 
proposing  to  include  a  new  appendix  to 
the  rtile.  This  appendix  to  the  NCP 
would  consolidate  in  one  place  all 
provisions  of  the  NCP  relevant  to  oil 
spill  response,  including  the 
organizational  structure  and  procedures 
to  prepare  for  and  respond  to  oil 
discharges.  It  can  serve  as  a  single 
source  of  direction  and  guidance  to 
OSCs.  as  well  as  a  consolidated  source 
of  information  for  odier  interested 
parties  regarding  the  requirements  and 
procedures  applicable  to  oil  spill 
response.  The  wording  may  vary  in 
some  instances  between  the  appendix 
and  the  various  subparts  of  the  NCP. 
Generally,  this  has  resuhed  from  the 
need  to  paraphrase  or  restructure  certain 
passages  to  address  oil  discharges  only. 
Nothing  in  the  appendix  changes  the 
substantive  requirements,  meaning,  or 
policy  contained  in  the  body  of  the  * 
NCP. 

Phase  t — Discovery  or  Notification 
(Section  300.3O0) 

Pursuant  to  OPA  section  4301(a), 
revised  section  311(b)(5)  of  the  CWA 
provides  that  the  "|f]ederal  agency  shall 
immediately  notify  the  appropriate  State 
agency  of  any  State  which  is,  or  may 
reasonably  be  expected  to  be.  affected 
by  the  discharge  of  oil  *   *   *."  A  state 
that  may  reasonably  be  expected  to  be 
affected  by  a  discharge  would  include 
any  state  that  water  current,  prevailing 
weather  patterns,  and  other  factors 
indicate  is  in  the  direct  path  of  a 
dischaige  or  any  state  in  which  response 
personnel  will  be  activated  or  used.  To 
ensure  the  proper  notification  of  state 
agencies,  toddy's  proposal  would 
modify  the  language  of  §  300.300(d)  to 
indicate  that  the  OSC  must  notify  the 
appropriate  state  agency. 

Sectimi  300.300(d)  also  has  been 
revised  in  today's  proposal  to  reference 
the  ACP  aloi^  with  the  RCP  as  plans 
that  will  guide  the  OSCs  activities. 


Phase  II — Preliminary  Assessment  and 
Initiation  of  Action  (Section  300^05) 

New  section  311(c)  of  the  CWA 
describes  federal  removal  authority  for 
discharges  or  substantial  threats  of 
discharges.  This  section  authorizes  the 
President  to:  (1)  Conduct  or  arrange  for 
the  removal  of  a  discharge,  or  mitigate 
or  prevent  the  threat  of  a  discharge;  (2) 
monitor  cleanup  by  state  or  private 
personnel;  (3)  direct  federal,  state,  or 
private  actions  to  remove  a  discharge,  pr 
mitigate  or  prevent  the  threat  of  a 
discharge;  and  (4)  remove  and,  if 
necessarj',  destroy  a  vessel  by  whatever 
means  are  available.  Pursuant  to  E.O. 
12777.  this  authority  was  delegated  to 
EPA  for  discharges  occurring  in  the 
inland  zone  and  to  the  USCG  for 
discharges  occurring  in  the  coastal  zone. 

Furthermore.  CWA  section  311(c)(2) 
now  requires  the  President  to  direct 
federal,  state,  and  private  removal 
actions  if  the  discharge  or  substantial 
threat  of  a  discharge  may  pose  a 
"substantial  threat  to  the  public  health 
or  welfare  of  the  United  States."  This 
requirement  replaces  and  expands  upon 
former  section  311(d).  which  authorized 
the  federal  government,  in  the  case  of  a 
marine  disaster,  to  coordinate  and  direct 
all  public  and  private  efforts  directed  at 
the  removal  or  elimination  of  a  threat, 
and  to  summarily  remove  and,  if 
necessary,  destroy  the  vessel. 

Section  300.305(c)  describes  the 
process  by  wtiich  the  OSC  decides  the 
appropriate  extent  of  federal 
involvement  in  response  actions. 
Currently.  §  300.305(c)  provides  that  the 
OSC  must  make  reasonable  efforts  to 
have  the  responsible  party  take  proper 
response  actions;  if  this  is  not  successful 
or  appropriate,  the  OSC  must  decide  • 
whether  to  initiate  a  federal  response. 
Today's  proposed  revisions  retain  as  an 
option  the  possibility  of  allowing  the 
responsible  party  to  take  the  lead  where 
the  OSC  determines  this  approach  will 
result  in  immediate  and  effective 
response  action.  The  reason  for  this 
change  is  that  under  the  amended  CWA, 
it  is  clear  that  the  OSC  rather  than  the 
responsible  party  determines  the 
appropriate  course  of  action  for 
response.  In  an  effort  to  prevent  cost 
recovery  problems,  proposed 
§  300.305(c)  would  add  the  provision 
that  an  OSC  should  "notify  the 
responsible  party  of  the  potential 
liability  for  federal  response  costs."  At 
the  same  time,  the  proposed  rule 
incorporates  the  changes  described 
above,  including  giving  the  OSC 
authority  to  direct  response  actions. 

The  OSCs  authority  with  respect  to 
directing  the  actions  of  the  responsible 
party  applies  equally  to  "^private 
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resources"  hired  by  the  responsible 
party  to  assist  in  responding  to  a 
discharge.  When  an  OSC  directs  an  oil 
dischai^ge  response,  the  responsible 
party's  contracted  private  resources  will 
take  direction  from  the  OSC  on-scene. 
OSC  direction  shall  have  the  same 
primacy  for  private  resources  as  it  does 
the  responsible  party's  resources 
involved  in  an  oil  discharge  response. 

The  authority  of  the  President  to 
"direct"  removal  of  dischar^ges  allows 
the  OSC  to  fashion  the  federal  role,  as 
appropriate,  to  ensure  that  removal 
activity  is  adequate  to  protect  public 
health  or  welfare,  without  necessarily 
requiring  the  federal  govenunent  to  use 
its  own  resources  exclusively  to  perform 
the  cleanup.  "Directing"  the  removal 
activity  could  involve  a  range  of  federal 
roles,  from  taking  over  all  response 
action  (and  seeking  cost  recovery  later), 
to  ordering  action  to  imposing  specific 
procedures  and  requirements  on  the 
response  effort  and  directly  supervising 
their  implementation,  to  coordinating 
all  federal,  state,  and  private  party 
efforts  involved  in  the  response  through 
more  general  oversight  and  guidance. 
The  OSC  may  direct  the  response  to 
require  the  responsible  party  to  use 
proper  cleanup  techniques  or  resources, 
to  prevent  further  im|>act  to  the 
environment  caused  by  the  response,  or 
to  mitigate  the  threat  to  the  public 
health  or  welfare  of  the  United  States. 
Today's  changes  are  intended  to  reserve 
for  the  OSC  broad  and  flexible  authority 
to  direct  the  removal  of  all  discharges, 
including  those  that  may  pose  a 
substantial  threat  to  the  public  health  or 
welfare  of  the  United  States.  Section 
300.322,  discussed  below,  would 
provide  a  complete  discussion  of  the 
criteria  for  identifying  a  substantial 
threat  to  the  public  health  er  welfare  of 
the  United  States  and  the  requirement 
that  the  OSC  direct  the  respon-w  in  all 
such  cases.  In  all  cases  where  the  OSC 
elects  or  is  required  to  direct  the 
response,  the  OSC  should  declare 
unequivocally  to  spill  response 
participants  as  soon  as  practicable  that 
the  federal  government  will  direct  the 
response. 

It  should  be  noted  that  federal 
agencies  from  which  the  OSC  requests 
assistance  may  be  reimbursed  in 
accordance  with  the  provisions  of  33 
CFR  subchapter  M.  Specific  interagency 
reimbursement  agreements  may  be  used 
when  necessary  to  ensure  that  the 
federal  resources  will  be  available  for  a 
timely  response  to  a  discharge  of  oil. 

OP  A  section  1011  addresses  the  issue 
of  consultation  on  the  selection  and 
termination  of  removal  actions.  Of 
relevance  to  NCP  §  300.305  is  the 
requirement  that  the  President  consult 


with  affected  natural  resource  trustees 
on  the  appropriate  removal  action  to  be 
taken  in  connection  with  any  discharge 
of  oil.  This  requirement  would  be 
implemented  in  the  NCP  by  revising 
§  300.305(d)  to  include  the  requirement 
to  consult  with  the  affected  trustees.  In 
this  regard,  certain  lands  specially 
designated  by  Congress  may  require  a 
greater  degree  of  care  in  carrying  out 
response  activities  than  in  normal 
circumstances.  These  special  needs 
should  be  addressed  in  area  contingency 
planning,  specifically  the  Fish  and 
Wildlife  and  Sensitive  Environment 
Plan  annexes  to  ACPs.  Special 
designations  include  units  of  the 
National  Park  System,  National  Wildlifa 
Refuges,  and  Wilderness  areas.  In  such 
cases,  consultation  with  affected 
trustees  should,  at  a  minimum,  include 
discussion  of  barrier  placement,  debris 
burning,  and  any  use  of  biological  and 
chemical  treatments. 

Today's  proposal  would  revise 
§  300.305(d)  to  incorporate  an  expanded 
notification  requirement  to  better 
effectuate  the  purposes  of  the  OPA. 
Thus,  natural  resource  trustees  are  to  be 
notified  in  the  case  of  any  discharge  of 
oil,  not  only  those  where  the  OSC 
believes  natural  resources  are  or  may  be 
injured.  EPA  anticipates  that  details  of 
notification  protocols  will  be  included 
in  the  Fi&h  and  Wildlife  and  Sensitive 
Environments  Response  Plan  annex  to 
the  ACPs.  It  should  also  be  noted  that 
the  USCG  will  promulgate  regulations 
detailing  the  lead  administrative 
trustee's  authority-  to  access  federal 
response  resources  on  behalf  of  all 
trustees. 

Section  300.305(bK4).  %vhich  required 
the  OSC  to  ensure  that  authority  exists 
for  undertaking  additional  response 
actions,  has  been  deleted  in  its  entirety 
in  today's  proposed  rule.  The  OPA 
amendments  to  CWA  section  311  and 
subsequent  delegations  grant  the  OSC 
the  authority  to  take  whatever  removal 
action  he  or  she  deems  necessary  uf>on 
notification  or  discovery  of  a  discharge. 

Phase  ID — Containment, 
Countermeasures,  Cleanup,  and 
Disposal  (Section  300.3101 

Today's  proposed  changes  to  the  NCP 
include  new  language  in  §300.310.  The 
new  text  references  the  ACP  prepared 
under  §  300.210(c),  and  directs  that  the 
ACP  should  be  consulted  for 
appropriate  procedures  to  obtain  an 
expedited  decision  regarding  the  use  of 
dispersants  and  other  products  listed  on 
the  NCP  Product  Schedule.  These 
procedures  are  one  of  the  elements  of 
ACPs  addressed  in  revised  CWA  section 
311U)(4). 


Today's  proposal  also  modifies  the 
list  of  examples  of  defensive  actions  in 
paragraph  (a)  to  indicate  that  the  use  of 
physical  barriers  should  be  considered 
when  necessary  to  protect  not  only 
natural  resources,  but  sensitive 
ecosystems  as  well. 

Finally,  language  has  been  proposed 
to  be  added  to  §  300.310(c)  to  provide 
guidance  on  how  RRT  and  ACP 
guidelines  might  address  disposal  plans 
for  oil  spill  response. 

Phase  IV— Documentation  and  Cost 
Recovery  (Section  300.315) 

This  section  has  been  revised  In 
today's  proposed  rule  to  reflect  the 
establishment  of  the  OSLTF  and  to  . 
ensure  consistency  with  the  USCG's 
own  regulations  on  documentation  (33 
CFR  subchapter  M),  which  are 
undergoing  revision  and  are  expected  to 
be  promulgated  before  promulgation  of 
today's  proposed  revisions  to  the  NCP. 
Also,  new  paragraph  (c)  reflects 
proposed  changes  in  §  300.165  regarding 
the  preparation  of  OSC  reports. 

National  Response  Priorities  (Section 
300.317) 

In  addition  to  the  general  procedures 
and  patterns  for  response,  today's 
proposal  includes  a  description  of  the 
overall  priorities  for  responding  to 
discharges  of  oil.  New  §  300.317 
formalizes  the  following  priorities  that 
the  OSC  should  consider  during  an  oil 
discharge: 

•  The  saf^y  of  human  hfe,  tnciuding 
search  and  rescue  efforts; 

•  The  stabilization  of  the  situation  to 
prevent  further  damage,  including 
securing  the  source  of  the  spill  and/w 
removing  the  remaining  oil  from  the 
container  (vessel,  tank,  or  pipeline)  to 
prevent  additional  spillage:  and 

•  Coordination  of  containment, 
removal,  and  disposal  efforts. 

These  priorities  should  facilitate  the 
OSC's  ranking  the  importance  of 
response  actions.  These  priorities  reflect 
the  fact  that  every  event  is  multifaceted 
and  must  be  approached  in  a  step-by- 
step,  logical  manner.  The  language  of 
proposed  §  300.317  is  broad  and  does 
not  preclude  the  consideration  of  other 
priorities  that  may  arise  on  a  site- 
specific  basts. 

The  safety  of  human  life  must  be  the 
top  priority  during  every  response 
action.  Training,  expertise,  forethought, 
and  experience  all  contribute  to 
developing  a  response  approach  that 
ensures  the  safety  of  all.  Search  and 
rescue  efforts  directed  toward  crew 
members  or  response  personnel  fall 
within  this  category.  Respoiiders  must 
ensure  their  own  safety  in  order  to  avoid 
greater  threats  'o  public  health  and 
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welfare  from  a  discharge.  Next,  the  site 
cf  the  discharge  must  be  stabilized.  All 
efforts  expended  during  stabilization 
should  focus  on  saving  a  vessel,  facility, 
or  other  source  that  is  discharging  oil  so 
that  it  is  not  damaged  further  (for 
example,  by  collision,  fire,  or 
explosion).  Any  of  these  situations  can 
threaten  response  personnel  and  the 
environment  and  compound  the  effects 
of  the  incident.  Securing  the  source  of 
the  spill  could  involve  a  range  of  actions 
as  simple  as  closing  a  valve  or  as 
complicated  as  removing  a  substantial 
amount  of  oil  from  a  leaking  tank.  The 
goal  is  to  reduce  the  need  for  follow-up 
response  action.  Finally,  the  OSC 
should  use  containment  and  removal 
tactics  in  a  coordinated  manner  to 
ensure  a  timely,  effective  response  that 
minimizes  damage  to  the  environment. 

All  priorities  in  this  section  should  be 
considered  concurrently,  but  safety  and 
stabilization  are  the  highest  priorities. 
The  OSC  should  not  delay  containment 
and  removal  decisions  and  should  take 
appropriate  actions  to  prevent 
additional  discharges  because 
environmental  damage  begins  as  soon  as 
a  discharge  occurs. 

The  priorities  outlined  above  are  not 
intended  to  restrict  the  discretion  of  the 
OSC  in  directing  or  monitoring 
responses  to  oil  discharges.  The  OSC 
must  quickly  assess  all  facets  of  an 
incident  and  immediately  commence 
appropriate  response  actions.  Each 
incident  will  present  some  unique 
problems  for  the  OSC  to  address.  These 
problems  should  be  viewed  in 
conjunction  with  the  priorities  outlined 
above,  and  the  OSC  should  act 
accordingly.  Therefore,  although  the 
priorities  in  this  section  outline  the 
general  model  for  a  response,  they  do 
not  preclude  the  OSC  from  developing 
individual  tactics  for  responding  to 
individual  incidents.  The  national 
response  priorities  should  help  those 
outside  the  response  community  to 
recognize  that  response  efforts  to 
address  an  oil  discharge  include  critical 
elements  beyond  containment  and 
removal  activities. 

General  Pattern  of  Response  (Section 
300.320) 

Section  3(K).320(a)  has  been  revised 
and  reorganized  in  today's  proposal  for 
greater  clarity,  to  reflect  changes  made 
to  the  CWA  by  the  OPA.  and  to  reflect 
revisions  being  made  elsewhere  in  this 
proposal.  For  example,  §  300.320(a)(1), 
the  procedures  to  be  followed  in  the 
event  of  an  actual  or  potential  major 
discharge,  was  moved  to 
§  300.320(a)(2)(i)  to  present  an  OSC's 
responsibilities  in  a  more  orderly 
fashion. 


Because  of  the  changes  required  by 
the  OPA  amendments  to  CWA  section 
311,  existing  subsection  (b)  no  longer 
adequately  addresses  all  spill  scenarios. 
Therefore,  today's  rule  proposes  to 
incorporate  former  subsection  (b)  into 
subsection  (a)  to  present  a  clear  and 
concise  general  pattern  of  response  that 
an  OSC  should  follow  after  receiving  a 
report  of  a  discharge.  The  new  spill 
scenarios  created  by  the  CVVA  section 
311,  as  amended,  are  a  part  of  this 
framework. 

To  make  this  section  more  clear,  EPA 
is  proposing  to  add  "type"  to  "size"  as 
spill  classification  characteristics.  These 
"types"  (i.e.,  substantial  threat  to  the 
public  health  or  welfare  and  worst  case 
discharge)  are  discussed  extensively  in 
their  own  preamble  sections  (§§  300.322 
and  300.324.  respectively). 

Although  size  and  type  of  discharge 
involve  some  overlap,  there  are  cases 
where  a  particular  spill  will  demand  the 
response  action  only  one  size  or  type 
classification  addresses.  For  this  reason, 
EPA  believes  that  all  of  these  spill  types 
and  sizes  are  necessary  to  guarantee 
effective  spill  response. 

Currently,  paragraph  (b)  describes 
four  response  scenarios  in  the  case  of  a 
discharge.  As  written,  it  essentially 
consolidates  requirements  discussed  in 
various  other  sections  of  the  NCP, 
particularly  §§  300.305,  300.310,  and 
300.315.  At  the  same  time,  the  CWA 
now  includes  two  new  response 
scenarios  (i.e..  substantial  threats  to  the 
public  health  or  welfare,  and  worst  case 
discharges)  and  provides  the  OSC  with 
a  broader  range  of  potential  actions  in 
the  case  of  a  discharge.  These  new 
response  scenarios  are  addressed  in 
§§  300.322  and  300.324.  and  the  OSC's 
expanded  authorities  have  been 
included  in  §  300.305.  As  a  result.  EPA 
concluded  that,  because  current 
paragraph  (b)  would  require  significant 
restructuring  to  accurately  reflect  the 
OPA's  amendments  to  CWA  section  311 
and  because  its  essential  provisions 
were  addressed  in  other  sections  (e.g.. 
former  §  300.320(b)(3)(iii)  would  now  be 
addressed  in  §  300.335),  it  could  be 
eliminated  from  the  NCP  without 
affecting  the  document's  explanation  of 
response  to  oil  discharges. 

EPA  is  proposing  to  add  a  new 
paragraph  (b)  to  incorporate  the 
language  of  section  1011  of  the  OPA 
regarding  completion  of  removals.  That 
language  indicates  that  a  removal  shall 
be  considered  completed  when  so 
determined  by  the  President  (here 
delegated  to  the  OSC)  in  consultation 
with  the  Governor  or  Governors  of  the 
affected  states.  Section  1011  goes  on  to 
indicate  that  this  determination  shall 
not  preclude  additional  removal  actions 


under  applicable  state  law.  As  described 
in  the  Conference  Report,  "(o)rdinarily, 
removal  costs  incurred  by  a  Governor 
after  the  President  has  determined  that 
cleanup  is  complete  will  not  be 
recoverable. from  the  Fund  unless  the 
President  determines  that  the  additional 
costs  were  necessary  to  maintain  the 
level  of  cleanup  previously  approved  by 
the  President.  Reimbursement  may  be 
sought,  however,  from  the  responsible 
party,  or  from  the  responsible  party's 
guarantor,  for  all  removal  costs  covered 
by  this  (provision)"  (H.R.  Rep.  No.  101- 
653, 101st  Cong..  2d  Sess.  at  p.  112). 
Along  with  this  provision,  an  additional 
sentence  has  been  added  in  today's 
proposal  (i.e..  "(w)hen  the  OSC 
considers  removal  complete.  OSLTF 
removal  funding  shall  end")  to  clarify 
the  availability  of  the  OSLTF. 

Further  discussion  of  the 
requirements  of  §  300.320  is  included 
below  in  order  to  facilitate  a 
comprehensive  discussion  of  new 
§  300.322.  Response  to  substantial 
threats  to  public  health  or  welfare.' 

Three  Release  Scenarios:  Substantial 
Threats  to  Public  Health  or  Welfare 
(Section  300.322);  Spills  of  National 
Significance  (Section  300.323);  and 
Worst  Case  Discharges  (Section  300.324) 

As  noted  above,  the  CWA  now 
includes  two  new  response  scenarios, 
i.e..  substantial  threats  to  public  health 
or  welfare  and  worst  case  discharges. 
EPA  is  today  proposing  a  third  scenario 
for  inclusion  in  the  NCP:  spills  of 
national  significance.  This  overview 
explains  the  relationship  among  the 
three;  each  one  is  described  separately 
in  detail  below. 

As  discussed  below,  discharges 
posing  substantial  threats  to  public 
health  or  welfare  are  to  be  identified  by 
looking  at  a  number  of  factors,  including 
size  and  character  of  the  discharge  and 
the  potential  effects  on  public  health 
and  the  environment.  Thus,  it  is  not 
only  how  much  oil  is  discharged,  but 
also  its  proximity  to  humans  and 
sensitive  environmental  systems. 
Discharges  classified  as  substantial 
threats  may  be  both  large  and  small, 
depending  upon  where  they  occur  and 
other  factors.  Most  discharges  are  not 
expected  to  be  identified  by  OSCs  as 
substantial  threats  to  public  health  or 
welfare. 

Spills  of  national  significance  are  a 
rare  subset  of  those  discharges  defined 
as  posing  substantial  threats  to  public 
health  or  welfare.  Generally,  these  will 
be  only  those  spills  where  the  potential 
impacts  are  extremely  severe.  "The  key 
difference  that  would  set  them  apart 
from  other  spills  posing  substantial 
threats  is  the  need  for  particularly 
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extensive  coordination  and 
communication  in  order  to  respond 
adequately  in  a  timely  manner.  SONS 
has  been  established  as  a  distinct 
scenario  to  address  this  need  to  support 
the  OSC  in  these  areas. 

Worst  case  discharges  may  be 
substantial  threats  to  public  health  or 
welfare  (and  SONS),  but  may  differ  from 
spills  posing  substantial  threats  to 
public  heahh  or  welfare  in  at  least 
several  ways.  For  example,  worst  case 
discharges  are  measured  specifically  in 
relation  to  other  possible  spills  at  that 
same  facility  or  vessel,  rather  than  all 
spills  generally.  In  other  words,  each 
facility  or  vessel  has  its  ovm  worst  case 
scenario,  which  is  not  dependent  on 
spills  occurring  at  other  facilities  or 
vessels.  In  addition,  worst  case 
discharges  are  not  characterized  in 
tenns  of  the  threat  they  pose  to  public 
heahh  or  welfare,  but  rather  by  size  in 
relation  to  a  vessel's  or  facility's 
capacity.  Finally,  the  OPA  suggests  that 
a  vessel  or  facility  has  only  one  event 
that  would  be  its  worst  case,  whereas 
there  may  be  many  different  specific 
circumstances  and  factual  settings  that 
could  pose  a  significant  threat  to  public 
health  or  welfare. 

Response  to  Substantial  Threats  to 
Public  Health  or  Welfare  (Section 
300.322) 

aVA  section  311(d)(2)(I).  added  by 
section  4201(b)  of  the  OPA.  requires  the 
NCP  to  include  "criteria  and  procedures 
to  ensure  immediate  and  effective 
federal  identiHcation  of,  and  response 
to,  a  discharge,  or  the  tlueat  of  a 
discharge,  that  results  in  a  substantial 
threat  to  the  public  health  or  welfare  of 
the  United  States."  Today's  proposal 
would  add  a  new  §  300.322  to  address 
identiHcation  of  and  re$p<mse  to  oil 
discharges  posing  a  substantial  threat  to 
the  public  health  or  welfare.  Discussion 
of  response  to  substantial  threats  to 
public  health  or  welfare  bom  hazardous 
substance  releases  is  included  later  in 
this  preamble  under  subpart  E. 

The  proposed  approach  combines 
proven  procedures  with  additional 
requirements  that  together  will  ensure 
that  Congressional  objectives  in  adding 
this  provision  are  fully  addressed.  This 
new  section  also  reflects  CWA  section 
311(c)(2)(B),  which  authorizes  the 
President  to  act  "without  regard  to  any 
other  provision  of  law  governing 
contracting  procedures  or  employnient 
of  personnel  by  the  Federal 
government"  in  removing  or  arranging 
for  the  removal  of  the  discharge,  or 
mitigating  or  preventing  the  substantial 
threat  of  the  discharge,  and  removing 
and,  if  necessary,  destroying  a  vessel 


discharging,  or  threatening  to  discharge, 
by  whatever  means  are  available. 

Identification  of  Discharges  That  May 
Pose  a  Substantial  Threat  to  the  F^iblic 
Health  or  Welfare 

CWA  section  311(cK2)(A),  as 
amended  by  the  OPA,  indicates  that  a 
"substantial  threat  to  the  public  health 
or  welfare"  is  defined  by  the  size  or 
character  of  the  discharge  and  that 
"public  health  or  welfare"  includes,  but 
is  not  limited  to.  "fish,  shellfish, 
wildlife,  other  natural  resources,  and 
the  public  and  private  beaches  and 
shorelines  of  the  United  States."  The 
Conference  Report  on  the  OPA  provides 
some  insight  into  the  types  of  incidents 
that  could  be  characterized  as  a 
substantial  threat  to  public  health  or 
welfare  by  citing  three  examples:  (1) 
The  Exxon  Valdex  spill  in  Alaska's 
Prince  William  Sound;  (2)  the  American 
Trader  incident  in  California's  coastal 
waters;  and  (3)  the  spill  and  substantial 
threat  of  a  larger  spill  from  the  Mega 
Borg  in  the  Gulf  of  Mexico  (H.R.  Rep. 
No.  101-653. 101st  Congress,  2d  Sess.. 
at  p.  146).  These  three  incidents 
exhibited  the  following  characteristics: 

•  The  Exxon  Valdez  spilled  over  10 
million  gallons  of  oil.  resulting  in  large 
fish  and  bird  kills  and  extensive  oil 
deposits  on  beadies  and  the  shoreline. 

•  The  Americon  Trader  discharged 
397.000  gallons  of  oil.  threatening 
California's  largest  wildlife  sanctuary. 

•  The  Mega  Borg  released  50, (KX) 
gallons  of  oil,  with  a  threatened  spill  of 
38  million  gallons.  This  incident  posed 
a  threat  to  bays  and  estuaries  containing 
birds  and  shellfish. 

Although  these  examples  involve 
coastal  spills  and  threats  of  spills, 
substantial  threats  to  public  health  or 
welfare  could  also  result  from  spills  or 
threats  of  spills  to  inland  waters.  For 
example,  at  an  Ashland  Oil  Company 
facility  in  Floreffe,  Peimsylvania. 
750.000  gallons  of  diesel  oil  were 
discharged  into  the  Monongahela  River. 
This  incident  disrupted  the  water 
supply  of  approximately  2.7  million 
residents  of  communities  along  the 
Monongahela  and  Ohio  Rivers  and 
caused  the  death  of  an  estimated  10.000 
fish  and  2.000  birds,  as  well  as  other 
serious  ecological  damage.  The  spill 
also  resulted  in  schools  and  businesses 
being  closed  in  many  of  these 
communities.  These  effects  are 
comparable  to  the  effects  associated 
with  the  examples  cited  in  the 
Conference  Report. 

In  addition,  the  Senate  noted  that 
some  smaller  spills,  such  as  those  that 
occuirred  in  June  1989  off  the  Rhode 
Island  coast  and  in  the  Delaware  River, 
can  pose  substantial  threats  to  public 


health  and  welfare  (S.  Rep.  No.  94, 101st 
Cong.,  1st  Sess.,  at  p.  18).  The  Creek 
tanker  World  Prodigy  grounded  on 
Brenton  Reef,  spilling  6,873  barrels  of 
No.  2  fuel  oil  near  Newport.  Rhode 
Island.  The  Uruguayan  tanker 
Presidente  Rivera,  carrying  452.000 
barrels  of  fuel  oil,  grounded  and  leaked 
7,310  barrels  into  the  Delaware  River. 

New  §  300.322(a)  focuses  on  the  broad 
factor  categories  cited  in  the  legislation 
for  identifying  "substantial  threats,"  I.e.. 
size  of  the  disiharge,  character  of  the 
discharge,  and  public  he^th  or  welfare 
(including  fish,  wildlife,  other  natural 
resources,  and  beaches  and  shorelines). 
However,  the  language  leaves  open  the 
possibility  that  other  factors  may  be 
considered  as  well.  EPA's  intent  is  to 
provide  a  reliable  framework  for 
determining  which  spills  may  present  a 
"substantial  threat."  but  to  leave  the 
OSC  with  the  discretion  to  decide,  on  a 
case-by-case  basis,  whether  a  specific 
discharge  or  threat  of  discharge  may 

Cose  a  substantial  threat  to  the  public 
ealth  or  welfare. 

The  factor  categories  mentioned  above 
encompass  many  specific  elements  that 
may  be  considered  if  relevant,  based  on 
the  circumstances  of  the  discharge.  For 
instance,  in  evaluating  the  size  of  the 
discharge,  the  OSC  should  consider 
factors  such  as  the  quantity  of  oil 
discharged,  the  quantity  threatened  to 
be  discharged,  and  the  rate  of  discharge. 
In  considering  the  character  of  the 
discharge,  the  OSC  should,  as 
appropriate,  evaluate  the  characteristics 
(e.g..  toxicity)  of  the  oil  discharged,  the 
potential  for  explosion  or  fire,  and  the 
rate  at  which  the  oil  is  likely  to  spread 
and  dissipate  considering  weather  and 
water  conditions.  In  assessing  the 
potential  effect  on  public  health  or 
welfare,  the  OSC  should,  as  appropriate, 
take  into  account  the  threat  of  serious, 
irreparable,  or  immediate  harm  or 
damage  to  human  populations,  drinking 
water,  and  food  supplies  (including 
subsistence  resources),  and  proximity  to 
environmentally  sensitive  areas, 
including  fish  and  wildlife  and  their 
habitats  (including  breeding  areas, 
feyding  grounds,  nurseries,  wetlands, 
significant  concentrations  of  birds, 
mammals,  threatened  or  endangered 
species,  and  other  living  resources). 

The  proposed  revision  authorizes  the 
OSC  to  consider  other  factors,  as 
appropriate.  One  such  bctor  that  may 
be  considered  bv'  the  OSC  is  the 
capacity  of  locally  available  response 
resources.  If  such  response  capacity  is 
limited,  the  time  necessary  to  bring 
adequate  response  equipment  and 
personnel  to  the  scene  of  the  discharge 
may  be  increased  substantially  and  the 
discharge  may  become  more  severe  and 
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affect  a  larger  area.  For  example,  in  the 
Exxon  Valdez  incident,  response 
equipment  and  personnel  were  at  least 
36  hours  from  the  discharge.  By  the  time 
these  resources  arrived  at  the  scene,  the 
discharge  had  become  much  more 
extensive  and  difficult  to  control. 
Another  factor  that  may  be  appropriate 
is  the  response  record  of  the  discharger. 
For  example,  if  the  OSC  is  aware  of 
significant  spills  that  have  not  been 
addressed  adequately  by  the  discharger 
in  the  past,  the  OSC  may  conclude  that 
a  substantial  threat  would  be  more 
likely  to  resuR^ 

Upon  considering  the  relevant 
information  concerning  the 
characteristics  of  the  discharge,  the  OSC 
shall,  under  todays  proposal,  conduct 
an  evaluation  of  the  threat  posed  based 
on  (1)  the  OSC's  experience  assessing 
other  discharges,  and  (2)  consultation, 
as  appropriate,  with  senior  lead  agency 
officials  and  readily  available 
authorities  on  issues  outside  the  OSC's 
technical  expertise.  The  senior  official 
would  likely  be  the  District  Commander 
in  the  case  of  USCG-lead  responses.  The 
appropriate  senior  official  in  EPA-lead 
response  would  be  the  Regional 
Administrator.  An  example  of  a 
situation  where  such  senior-level 
consultation  may  be  appropriate  would 
be  if  the  OSC  believes  that  there  is  an 
unusually  high  level  of  public  interest 
in  the  incident,  and  |>olicy  guidance  and 
other  insight  from  senior  management 
may  be  useful.  Examples  of  technical 
consultations  would  include  situations 
where  other  lead  agency  OSCs  have 
specialized  knowledge  of,  or  experience 
responding  to  the  type  of  oil  discharged 
from  the  same  or  similar  facilities. 

Based  on  the  examples  provided  in 
the  legislative  history  and  experience 
over  the  years,  EPA  anticipates  that  the 
majority  of  discharges,  or  threats  of 
discharges,  will  not  be  identified  by 
OSCs  as  substantial  threats  to  the  public 
health  or  welfare  within  the  meaning  of 
CWA  sections  311(c)(2)  and  311(d)(2)(I); 
rather,  only  those  discharges  or  threats 
of  discharges'  with  the  most  serious 
potential  consequences  will  qualify. 

Response  to  Substantial  Threats  to 
Public  Health  or  Welfare 

Currently.  §300. 320(a)  of  the  NCP 
outlines  a  general  pattern  of  response 
that  an  OSC  should  follow  after 
receiving  a  report  of  a  discharge.  The 
process  described  leaves  considerable 
discretion  with  the  OSC  in  carrying  out 
response  efforts.  First,  if  the  discharge  is 
an  actual  or  potential  major  discharge, 
the  OSC  should  immediately  notify  the 
RRT,  including  the  trustees  of  affected 
natural  resources  in  accordance  with  the 
applicable  AGP,  the  affected  state,  if 


appropriate,  and  the  NRC.  The  OSC 
should  then  investigate  the  report  to 
determine  the  threat  posed  to  public 
health  or  welfare,  the  type  and  quantity 
of  the  polluting  material,  and  the  source 
of  the  discharge.  The  OSC  should 
officially  classify  the  size  of  the 
discharge  and  determine  the  course  of 
action  to  be  followed.  The  OSC  also 
should  determine  whether  the 
discharger  is  properly  carrying  out 
removal  (i.e.,  the  cleanup  is  sufficient  to 
minimize  or  mitigate  threats  to  public 
health  and  welfare  and  the 
environment,  and  removal  actions  are 
consistent  with  applicable  regulations, 
including  the  NCP). 

As  part  of  this  general  response 
process,  the  NCP  uses  a  series  of 
discharge  classifications  to  delineate 
appropriate  activities  in  each  situation. 
This  e.xi.sting  classification  system 
currently  includes  consideration  of 
substantial  threats  to  public  health  or 
welfare.  Section  300.5  of  the  NCP 
describes  three  size  categories  of 
discharges:  (1)  A  minor  discharge  is  a 
discharge  to  inland  waters  of  less  than 
1.000  gallons  or  a  discharge  to  coastal 
waters  of  less  than  10,000  gallons;  (2)  a 
medium  discharge  is  a  discharge  of 
1.000  to  10.000  gallons  to  inland  waters 
or  10,000  to  100,000  gallons  to  coastal 
waters:  and  (3)  a  major  discharge  is  a 
discharge  of  more  than  10,000  gallons  to 
inland  waters  or  more  than  100,000 
gallons  to  coastal  waters.  This  section 
provides  that  "lajny  oil  discharge  that 
poses  a  substantial  threat  to  public 
health  or  welfare  or  the  environment  or 
results  in  significant  public  concern 
shall  be  classified  as  a  major  discharge, 
regardless  of  (these  size 
classifications)." 

EPA  has  carefully  re-examined  these 
response  procedures  and  concluded  that 
for  discharges  that  may  pose  substantial 
threats  to  the  public  health  or  welfare, 
additional  measures  would  further 
enhance  the  ability  of  the  federal 
government  to  ensure  immediate  and 
effective  response.  Section  300,322  has 
been  added  in  today's  proposal  to 
describe  response  procedures  for  these 
situations.  Specifically,  proposed 
§  300.322(c)  would  require  that  if  the 
discharge  is  identified  as  posing  a 
substantial  threat  to  the  public  health  or 
welfare,  the  OSC  must  specifically 
assess  opportunities  for  the  use  of 
various  special  teams  and  other 
assistance  described  in  §  300.145.  These 
special  teams  are  capable  of  providing 
public  affairs  assistance, 
communications  support,  advice,  and 
assistance  for  oil  removal;  have 
knowledge  of  shipboard  damage  control; 
have  access  to  specialized  containment 
and  removal  equipment;  and  have  rapid 


transportation  available.  Special  teams 
also  include  the  Environmental 
Response  Team  (ERT),  established  by 
EPA  in  accordance  with  its  disaster  and 
emergency  responsibilities.  The  ERT  has 
expertise  in  treatment  technology, 
biology,  chemistry,  hydrology,  geology, 
and  engineering.  Other  available 
assistance  includes  the  NSFCC. 
established  under  section  311(j)(2)  of 
the  CWA  (and  described  more  fully  in 
§  300.145),  and  USCG  DRGs  established 
under  section  311(j)(3)  (also  described 
in  §  300.145),  both  of  which  can  provide 
technical  assistance,  equipment,  and 
other  resources  that  may  be  needed  by 
an  OSC.  NOAA  can  also  provide  SSCs. 
who  have  specialized  expertise  on 
coastal  environmental  considerations 
for  spill  response  and  planning, 
including  spill  trajectory  modeling, 
environmental  consequences  of  removal 
countemieasures,  chemical  analyses, 
information  management,  and  response 
strategies  that  minimize  environmental 
impact. 

Proposed  §  300.322(c)  also  requires 
the  OSC  to  request  that  the  RRT  be 
activated  immediately.  This  differs  from 
the  current  requirement  for  medium  or 
major  discharges  that  the  OSC 
recommend  activation  of  the  RRT,  if 
appropriate.  The  RRT  has  two  major 
components:  (1)  A  standing  team  that 
consists  of  representatives  of  each 
federal  agency  that  is  a  member  of  the 
NRT,  state  government  representatives, 
and  local  government  representatives; 
and  (2)  an  incident-specific  team  that  is 
formed  from  the  standing  team  when 
the  RRT  is  activated  for  a  response.  On 
incident-specific  teams,  participation  by 
RRT  member  agencies  is  directed 
toward  the  technical  nature  of  the 
incident  and  its  geographic  location  (see 
§  300.115(b)). 

Beyond  these  two  obligations, 
proposed  §  300.322(c)  also  authorizes 
the  OSC  to  take  whatever  additional 
response  actions  are  deemed 
appropriate,  including  but  not  limited 
to,  implementation  of  the  ACP  as 
required  by  section  311(j)(4)  of  the  CWA 
or  the  relevant  tank  vessel  or  facility 
response  plan  required  by  section 
311(j)(5)oftheCWA. 

Proposed  §  300.322(c)  also  provides 
that  in  the  case  of  a  substantial  threat  to 
the  public  health  or  welfare,  the  lead 
OSC  may  request  the  agency  or  RRT  to 
dispatch  appropriate  personnel  to  the 
scene  of  the  discharge  to  assist  the  OSC 
with  technical  support  and  public 
information  and  interagency 
coordination  efforts.  It  is  anticipated 
that  the  OSC  will  identify  in  advance 
those  activities  that  can  be  performed  by 
others  and  then  assign  such  activities  to 
appropriate  personnel. 
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The  function  of  these  personnel  is  to 
relieve  the  OSC  of  duties  indirectly 
related  to  actual  removal  actions  so  that 
the  OSC  can  focus  on  directing  response 
operations.  This  added  support  is 
particularly  important  when  a 
substantial  threat  to  the  public  health  or 
welfare  exists,  because  such  a  situation 
is  likely  to  be  of  increased  interest  and 
concern  to  the  media  and  the  public.  In 
these  situations,  the  significant  effort 
required  to  keep  all  parties  adequately 
informed  of  the  circumstances  of  the 
discharge  and  the  response  measures 
that  are  being  taken  should  not  fall  on 
the  OSC  During  the  first  hours  and  days 
following  the  grounding  of  the  Exxon 
Valdez,  competing  demands  of  this 
nature  strained  the  OSC's  ability  to 
control  the  response  effort.  Typically  in 
response  operations,  there  is  a  relatively 
brief  period  of  time  in  which  action 
must  be  taken  to  minimize  potential 
damage  within  any  given  specific  set  of 
conditions.  If  action  is  not  taken 
decisively  during  this  "window  of 
opportunity,"  the  ability  to  control  the 
response  most  effectively  may  be  lost. 

As  an  example,  when  the  USCG  is  the 
lead  agency  for  the  response  and  lead 
agency  senior  level  involvement  has 
been  deemed  appropriate,  the  added 
support  for  public  information  and 
interagency  coordination  efforts  may  be 
provided  by  the  District  Commander. 
The  presence  and  participation  of  the 
District  Commander  reflects  the  Coast 
Guard's  military  chain  of  command 
with  respect  to  its  response  structure; 
however,  the  OSC  will  remain  in  charge 
of  operational  aspects  of  the  response. 
The  function  of  the  senior  level  officials 
will  be  to  serve  as  a  focal  point  for  . 
satisfying  the  demands  for  information 
on  the  status  of  the  response  from  the 
press,  local,  state,  and  national  elected 
officials,  and  the  public.  Thus,  the 
additional  staffing  can  help  insulate  the 
OSC  from  competing  time  demands  that 
might  otherwise  divert  the  OSC's 
attention  from  directing  response 
operations. 

Finally,  proposed  §300.322(c}  also 
requires  the  lead  agency  to  send  a 
contracting  officer  to  the  scene  of  the 
discharge  at  the  request  of  the  OSC. 
Although  EPA  recognizes  that  CWA 
section  311(c)(2)(B),  as  amended  by 
OPA  section  4201(a),  renders  invalid  all 
customary  contractual  procurement 
restrictions,  this  requirement  is 
included  to  facilitate  expedited 
contracting  agreements  that  may  be 
required  due  to  the  nature  of  the 
incident. 


Sp;7/s  of  National  Significance  (Section 
300.323) 

EPA  is  today  proposing  a  new  section 
intended  to  enhance  the  federal 
government's  ability  to  manage  the 
response  to  SONS.  A  SONS  is  defined 
in  §  300.5  of  today's  prop>osed  rule  as  a 
spill  that,  due  to  its  extreme  severity, 
size,  location,  or  actual  or  potential 
impact  on  the  public  health,  welfare,  or 
the  environment,  requires  extraordinary 
coordination  of  federal,  state,  local,  and 
responsible  party  resources  to  contain 
and  clean  up.  EPA  expects  these  spills 
to  be  infrequent.  Over  the  past  20  years, 
only  two  oil  spills  might  have  been 
designated  as  SONS:  The  1979  Ixtoc 
well  blowout  in  the  Gulf  of  Mexico  and 
the  1989  Exxon  Valdez  spill. 

In  situations  such  as  these, 
coordinating  resources  at  the  national 
level  and  managing  relations  among 
various  government  officials  and  the 
public  requires  significant  time  and 
effort.  This  may  divert  attention  away 
from  the  actions  necessary  to  respond  to 
the  spill  itself,  which,  in  the  case  of  a 
SONS,  would  be  exp)ected  to  be 
particularly  complicated.  Furthermore, 
while  OSCs  are  thoroughly  familiar  with 
their  regions  or  districts,  they  may  be 
less  knowledgeable  about  areas  outside 
their  regions  or  districts.  The  OSC  in 
charge  of  responding  to  a  spill  that 
affects  several  regions,  districts,  or 
countries  may  benefit  from 
communication  assistance  to  identify 
and  coordinate  resources,  evaluate  site- 
specific  conditions,  and  assess  threats  to 
the  environment. 

For  these  reasons,  EPA  is  today 
proposing  a  "strategic  management" 
framework  designed  to  assist  the  OSC  in 
dealing  with  resource  administration, 
government  coordination,  public 
relations,  and  communication.  The 
Administrator  of  EPA  and  the 
Commandant  of  the  USCG  may  declare 
a  discharge  to  be  a  SONS.  In  the  case  of 
a  SONS  in  the  inland  zone  of  the  United 
States,  the  Administrator  may  designate 
a  senior  Agency  official  to  assist  the 
OSC  in:  (1)  Communicating  with 
affected  parties,  the  public,  and  the 
media,  and  (2)  coordinating  federal, 
state,  local,  and  international  resources 
at  the  national  level.  This  strategic 
coordination  would  involve,  as 
appropriate,  the  NRT,  RRT(s),  the 
GovemoHs)  of  affecteid  state(s),  the 
mayor(s)  or  other  chief  executive(s)  of 
local  govemment(s),  and  the  responsible 
party.  The  "assistance"  in  support  of  the 
OSC  is  intended  to  relieve  the  OSC  of. 
certain  communication/coordination 
burdens  associated  with  directing 
response  efforts.  It  does  not  mean  the 
designated  senior  Agency  official  is 


subordinate  to  the  OSC.  This  official 
will  simply  fill  the  role  of  the  OSC  for 
these  specific,  limited  activities. 

For  a  SONS  in  the  coastal  zone,  the 
Commandant  may  activate  a  National 
Incident  Task  Force  (NITF). 
Membership  on  the  NITF  would  be 
determined  by  the  USCG,  who  will 
include  a  National  Incident  Commander 
(NIC),  a  flag  officer  (e.g.,  admiral  or 
above)  appointed  by  the  Commandant;  a 
chief  of  staff,  filled  by  the  commanding 
officer  of  the  NSFCC;  an  area  operations 
coordinator,  the  predesignated  OSC  for 
the  area  affected  by  the  SONS;  and 
federal,  state,  local,  and  responsible 
party  representatives. 

The  USCG  will  develop  a  protocol  to 
establish  lines  of  authority  for  SONS 
response  activities  and  facilitate 
coordination  between  the  USCG  OSC 
and  the  NITF.  This  protocol  will 
delineate  lines  of  communication  and 
identify  critical  functions  and  key 
personnel  in  the  case  of  a  SONS,  and 
provide  standard  operating  procedures 
for  administrative  management. 

Response  to  Worst  Case  Discharges 
(Section  300.324) 

CWA  section  311(d)(2){J),  added  by 
OPA  section  4201  (b),  requires  the  NCP 
to  include  "procedures  and  standards 
for  removing  a  worst  case  discharge  of 
oil,  and  for  mitigating  or  preventing  a 
substantial  threat  of  such  a  discharge." 
New  §  300.324  would  be  added  by 
today's  proposal  to  address  this  new 
requirement. 

Section  4201(b)  adds  a  new  definition 
for  "worst  case  discharge"  to  CVVA 
section  311(a)(24)  as  follows:  '(A)  in  the 
case  of  a  vessel,  a  discharge  in  adverse 
weather  conditions  of  its  entire  cargo; 
and  (B)  in  the  case  of  an  offshore  facility 
or  onshore  facility,  the  largest 
foreseeable  discharge  in  adverse 
weather  conditions." 

According  to  the  OPA  Conference 
Report  fH.R.  Rept.  No.  653.  101st  Cong., 
2nd  Sess.  at  p.  147  (1990)),  Congress 
phrased  the  definition  of  a  worst  case 
discharge  from  a  facility  more  generally 
than  the  definition  of  a  worst  case 
discharge  from  a  vessel  because  it  may 
be  more  difficult  to  describe  the  entire 
contents  of  some  kinds  of  facilities,  such 
as  pipelines.  The  Report  indicates  that 
the  term  "largest  foreseeable  discharge" 
from  a  facility  is  intended  to 
characterize  "a  case  that  is  worse  than 
either  the  largest  spill  to  date  or  the 
maximum  probable  spill  for  that  facility 
type."  An  example  of  a  facility  worst 
case  would  be  the  loss  of  the  entire 
contents  of  a  facility's  single  oil  storage 
tank  into  navigable  waters. 
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A  number  of  other  OPA  prov-isions 
also  include  plannii^  and  response 
requirements  for  worst  case  discharges: 

•  OPA  section  4202(a)  adds  new 
CWA  section  Sll(j)(5)  authorizing  the 
President  to  issue  regulations  that 
require  owners  or  operators  of  tank 
vessels  and  certain  facilities  to  prepare 
and  submit  to  the  President  a  plan  for 
responding,  to  the  maximum  extent 
practicable,  to  a  worst  case  discharge 
and  to  a  substantia!  threat  of  such  a 
discharge. 

•  OP.\  section  4202(a)  adds  new 
section  311(i)(4)  to  the  CWA.  which 
provides  that  each  Area  Committee 
must  prepare  an  ACP  for  its  area  that, 
when  implemented  in  conjunction  with 
the  NOP.  will  be  adequate  to  remove  a 
worst  case  dischar^  and  to  mitigate  or 
prevent  a  substantial  threat  of  such  a 
di^harge. 

•  New  CWA  section  311(iK2MC) 

requires  that  the  National  Response  Unit 

(i.e..  the  NSFCC)  "shall  coordinate  use 

of  private  and  public  personnel  and 

equipment  to  remove  a  worst  case 

discharge,  and  to  mitigate  or  prevent  a 

substantial  threat  of  such  a  discharge 
•  •   •  •• 

Currently.  §  300.320  in  subpart  D 
describes  a  general  process  for  response 
to  discharges  of  oil.  Today's  proposed 
rule  would  expand  this  process  with 
additional  procedures  to  be  followed  in 
the  case  of  substantial  threats  to  the 
public  health  or  welfare  (§  300.322). 
EPA  continues  to  believe  that  the 
existing  process.  «vith  today's  proposed 
changes  regarding  substantial  threats  to 
the  public  health  or  welfare,  would  in 
large  part  adequately  address  all 
discharge  situations.  Use  of  this  revised 
process,  in  conjunction  with 
implementation  of  the  other  CWA 
"worst  case  discharge"  requirements 
listed  directly  above,  should  provide,  in 
virtually  all  cases,  the  appropriate 
framework  for  removing  worst  case 
discharges,  and  for  mitigating  or 
preventing  substantial  threats  of  such 
discharges.  There  may  be  a  few  cases, 
however,  (e.g..  situations  of 
unforseeably  large  discharges),  where 
the  implementation  of  these  various 
requirements  would  prove  to  be 
inadequate.  In  those  cases,  the  OSC 
would  be  expected  to  take  whatever 
additional  actions  are  necessary  to 
ensure  effective  and  immediate  removal 
of  the  discharge  by  whatever  means  are 
available. 

Specifically,  today's  proposal  would 
modify  the  response  structure  by  adding 
a  new  §  300.324  directing  the  OSC  (in 
the  case  of  a  worst  case  discharge)  to:  (1) 
Notify  the  NSFCC;  (2)  require 
implementation  of  the  tank  vessel  and 
facility-specific  response  plans  required 


under  the  OPA  that  are  intended  to 
specifically  address  response  to  worst 
case  discharges  and  substantial  threats 
of  such  discharges:  (3)  implement  the 
ACP  designed  to  work  in  conjunction 
with  the  NCP  to  remove  worst  case     ^ 
discharges  and  substantial  threats  of 
such  discharges;  and  (4)  take  whatever 
additional  actions  are  necessary  to 
respond  to  the  situation  at  hand.  These 
proposed  additions  to  the  current 
response  process  would  provide  an 
appropriate  response  framework  for 
removing  worst  case  discharges.  In  the 
event  that  a  worst  case  discharge  also 
results  in"a  substantial  threat  to  the 
public  health  or  welfare  or  the 
environment,  the  proposed 
requirements  of  §  300.322.  as  well  as  the 
requirements  of  §  300.324.  would  apply. 

Wildlife  Consenation  (Section  300.330) 

Today's  proposal  would  delete  this 
section  and  replace  it  with  a  new 
§  300.210(c)(4)  regarding  the  Fish  and 
Wildlife  and  Sensitive  Environments 
Plan.  CWA  section  311(d)  requires  the 
NCP  to  include  "a  fish  and  wildlife 
response  plan,  developed  in 
consultation  with  the  FWS.  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA).  and  other 
interested  parties  (including  state  fish 
and  wildlife  conservation  affiliates)  for 
the  immediate  and  effective  protection, 
rescue,  and  rehabilitation  of.  and  the 
minimization  of  risk  of  damage  to  fish 
and  wildlife  resources  and  their  habitat 
that  are  harmed  or  that  may  be 
jeopardized  by  a  discharge."  The  Fish 
and  Wildlife  and  Sensitive 
Environments  Plan  is  more  fully 
described  in  the  preamble  to  §  300.210. 

Funding  (Section  300  335) 

Section  9001  of  the  OPA  provides  that 
the  revolving  fund  established  under 
CWA  section  311(k)  and  the  funds 
authorized  by  the  Deepwater  Port  Act. 
the  Outer  Continental  Shelf  Lands  Aa. 
and  the  Trans-Alaska  Pipeline 
Authorization  Act  are  transferred  to  the 
OSLTF  established  pursuant  to  section 
9509  of  the  Internal  Revenue  Code  of 
1986.  The  proposed  revisions  to  the 
language  of  §  300.335(c)  reflect  the  OPA 
amendments. 

Under  section  1012  of  the  OPA.  the 
OSLTF  is  available  to  pay  for  certain 
removal  costs,  other  specified  costs 
determined  by  the  President  to  be 
consistent  with  the  NCP.  and  costs 
associated  with  implementation, 
administration,  and  enforcement  of  the 
OPA,  including  the  costs  of  monitoring 
removal  actions.  Section  1001  defines 
"removal  costs"  for  purposes  of  the 
OPA  to  encompass  costs  related  only  to 
a  discharge  or  threat  of  a  discharge  of 


oil.  These  removal  costs  include:  Costs 
of  containment  and  removal  of  oil  from 
water  and  shorelines  and  monitoring 
state  and  private  action  to  remove  a 
discharge;  and  costs  of  taking  other 
related  actions  necessary  to  minimize  or 
mitigate  a  threat  to  the  public  health 
and  welfare  or  the  environment, 
including,  but  not  limited  to  adverse 
impact  to  fis^.  shellfish,  wildlife,  public 
and  private  property,  shorelines  and 
beaches. 

The  OPA  definition  of  the  term  "oil" 
is  similar  to  the  broad  definition  in 
CWA  section  311.  except  that  any 
petroleum  specifically  listed  or 
designated  as  a  hazardous  substance 
under  CERCLA  is  excluded.  As  a 
consequence,  it  appears  that  there  is  no 
overlap  in  the  funding  and  liability 
provisions  of  CERCLA  and  title  I  of  the 
OPA.  Certain  petroleum  refining 
industry  wastes,  for  example,  are 
specifically  listed  CERCLA  hazardous 
substances;  response  to  discharges  of 
such  wastes  normally  would  be  paid  for 
under  CERCLA.  not  the  OPA.  even  if  the 
wastes  might  also  come  within  the  CWA 
definition  of  "oil." 

Proposed  changes  to  §  300.335(a)  are 
intended  to  clarify  that  the  decision  to 
access  the  OSLTF  and  conduct  federal 
removal  actions  is  solely  the  OSC's  and 
may  be  taken  at  any  time  that,  in  his  or 
her  judgment,  it  is  required.  Also, 
separate,  comprehensive  procedures  for 
accessing  the  OSLTF  (33  CFR 
subchapter  M)  are  referenced. 
Subchapter  M  is  itself  undergoing 
revision  to  reflect  new  provisions 
contained  in  the  OPA  and  those  changes 
are  expected  to  be  in  place  before 
today's  revisions  to  the  NCP  are  issued 
as  8  final  rule. 

Proposed  changes  to  §  300.335(b) 
would  remove  the  requirement  that 
federal  agencies  be  the  sole  funding 
source  for  their  removal  activities. 
Under  the  OPA.  certain  costs  may  be 
eligible  for  reimbursement  from  the 
OSLTF. 

EPA  is  proposing  to  delete  the 
original  text  of  §  300.335(c)  in  its 
entirety  to  refiect  the  establishment  of 
the  OSLTF,  which  replaces  several 
previously  existing  funding  sources.  In 
addition,  language  regarding  cost 
documentation  procedures  has  been 
deleted  from  this  section,  and  now  is 
addressed  in  proposed  §  300.315. 
Section  300.335(c)  now  indicates  that 
procedures  for  fiinding  natural  resource 
damage  assessments  may  be  found  in  33 
CFR  subchapter  M. 

Section  300.335(e)  would  be  revised 
by  today's  proposed  rule  to  clarify  that 
funding  of  a  response  to  a  discharge 
from  facilities  and  vessels  owned  by  the 
federal  govenunent  is,  like  funding  for 
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response  at  facilities  and  vessels 
operated  or  supervised  by  the  federal 
government,  the  responsibility  of  the 
owTiing  agency.  EPA  deleted  much  of 
the  language  previously  included  in 
§  300.335(f)  because  those  funding 
issues  are  now  addressed  in  33  CFR 
subchapter  M. 

Subpart  E — Hazardous  Substance 
Response 

This  subpart  contains  a  detailed  plan 
covering  authorized  activities  involved 
in  abating  and  remedying  releases  or 
threats  of  releases  of  hazardous 
substances  or  pollutants  or 
contaminants.  Certain  provisions  of  the 
OPA  address  releases  of  hazardous 
substances.  These  provisions  include 
anjendments  to  section  311  of  the  CWA, 
which  establishes  federal  planning  and 
response  authority  for  both  oil 
discharges  and  CWA  hazardous 
substance  releases.' 

The  NCP  estabUshes  a  framework  for 
response  to  releases  of  hazardous 
substances.  The  term  "hazardous 
substance"  is  defmed  in  NCP  §  300.5, 
and  generally  includes  substances 
designated  as  hazardous  or  toxic  under 
section  311(b)(2)(A)  of  the  CWA,  section 
102  of  CERCLA,  section  3001  of  the 
Resource  Conservation  and  Recovery 
Act,  section  307(a)  of  the  CWA,  section 
1 12  of  the  Clean  Air  Act,  or  section  7 
of  the  Toxic  Substances  Control  Act. 
Today's  proposal  does  not  alter  the 
definition  of  "hazardous  substance." 

The  OPA  expands  federal  response 
authority  within  the  framework 
established  by  the  CWA  for  discharges 
of  oil  and  releases  of  CWA  hazardous 
substances;  CWA  section  311(c) 
authority  does  not  extend  to  substances 
designated  only  under  the  other  statutes 
listed  above.  The  CWA  authorizes  the 
designation  of  hazardous  substances  in 
sections  307(a)  and  311(b)(2)(A).  Since 
the  CWA  became  law  in  1972,  some  400 
substances  have  been  listed  as 
hazardous  under  its  provisions  (see  40 
CFR  part  116). 

CWA  section  311(c)  authorizes  the 
President  to  direct  the  response  to  a 
discharge  of  oil  or  release  of  a  CWA 
hazardous  substance  "(i)  into  or  on  the 


'  The  OPA  actually  refer*  to  "discharges"  of 
hazardous  substances,  rather  than  "releases."  The 
NCP  has  for  some  time,  however,  defined 
"discharge"  to  refer  only  to  oil  and  "release"  to 
refer  to  hazardous  substances,  pollutants,  and 
contaminants.  This  was  done  to  simplify  the 
regulatory  language  and  eliminate  the  need  to 
continually  modify  the  term  "discharge"  with  "of 
oil"  or  "of  CWA  hazardous  substances."  Thus,  the 
NCP  will  use  the  term  "release"  when  discussing 
OPA  requirements  regarding  CWA  hazardous 
substances,  but  will  modify  it  as  appropriate  to 
clarify  that  those  requirements  do  not  apply  to  the 
complete  universe  of  CERCLA  hazardous 
substances. 


navigable  waters;  (ii)  on  the  adjoining 
shorelines  to  the  navigable  waters;  (iii) 
into  or  on  the  waters  of  the  exclusive 
economic  zone;  or  (iv)  that  may  affect 
natural  resources  belonging  to, 
appertaining  to,  or  under  the  exclusive 
management  authority  of  the  United 
States."  (A  release  that  meets  the  above 
criteria  will  hereafter  in  this  preamble 
be  referred  to  as  a  release  "to  navigable 
waters.")  Under  CWA  section  311(c)(2), 
if  an  actual  or  threatened  discharge  or 
release  poses  a  substantial  threat  to  the 
public  health  or  welfare  of  the  United 
Slates,  the  President  is  required  to  direct 
the  response. 

General  (Section  300.400) 

To  acknowledge  the  statutory 
authority  for  the  changes  to  CWA 
section  311  regarding  hazardous 
substances  discussed  immediately 
above,  EPA  has  added  in  today's 
proposal  a  reference  to  CWA  section 
311(c)  to  clarify  that  it  is  a  source  of 
authority  for  some  of  the  requirements 
set  forth  in  this  subpart. 

Discovery  or  Notification  (Section 
300.405) 

EPA  is  proposing  to  add  language  to 
this  section  that  clarifies  how  a  release 
may  be  discovered  and  how  certain 
releases  may  be  reported.  New 
§  300.405(a)(7)  would  recognize  that 
certain  hazardous  substance  releases 
may  be  discovered  through  reports 
submitted  in  accordance  with  section 
3n(b}(5)  of  the  CWA.  Section 
300.405(f)(3)  would  state  that 
notification  of  the  Radiological 
Response  Coordinator  in  the  case  of  a 
release  involving  radioactive  material 
may  be  accomplished  directly  by  the 
OSC  or  through  the  NRC. 

Removal  Site  Evaluation  (Section 
300. 4  JO) 

In  the  event  of  an  actual  or  threatened 
release  of  a  hazardous  substance  to 
navigable  waters,  §  300.410(e)  (1)  and 
(2)  of  today's  proposed  rule  would 
require  the  OSC  to  determine  (1)  if  the 
hazardous  substance  is  a  CWA 
hazardous  substance;  and  (2)  if  so, 
whether  the  actual  or  threatened  release 
may  pose  a  substantial  threat  to  the 
public  health  or  welfare  of  the  United 
States.  If  the  first  condition  is  met,  the 
OSC  may  choose  to  direct  all  federal, 
state,  and  private  actions  to  remove  the 
release.  If  both  conditions  are  met,  the 
OSC  is  required  to  direct  response 
efforts.  The  OSC  must  make  these 
determinations  for  every  release  of  a 
hazardous  substance  to  navigable  waters 
that  is  being  evaluated  for  a  possible 
removal  action. 


The  framework  provided  in  today's 
proposal  for  identifying  and  responding 
to  actual  or  threatened  releases  of  CWA 
hazardous  substances  to  navigable 
waters  that  may  pose  a  substantial  threat 
to  the  public  health  or  welfare  of  the 
United  States  is  consistent  with  the 
proposal  included  in  subpart  D,  where 
the  same  process  is  described  with 
respect  to  oil  discharges. 

Identifying  a  Release  Posing  a 
Substantial  Threat  to  the  Public  Health 
or  Welfare  of  the  United  States 

In  determining  whether  the  actual  or 
potential  release  may  pose  a  substantial 
threat  to  the  public  health  or  welfare  of 
the  United  States,  the  OSC  should  focus 
on  the  broad  factor  categories  cited  in 
the  legislation  for  identifying 
"substantial  threats."  These  are  the  size 
of  the  release,  character  of  the  release, 
and  public  health  or  welfare  of  the 
United  States  (including  fish,  wildlife, 
other  natural  resources,  and  beaches 
and  shorelines).  However,  the  new  CWA 
authority  leaves  open  the  possibility 
that  other  factors  may  be  considered,  as 
well.  EPA's  intent  is  to  provide  a 
reliable  framework  for  determining 
which  releases  may  present  a 
"substantial  threat,"  but  to  give  the  OSC 
discretion  to  decide  whether  a  specific 
release  or  threat  of  release  results  in  a 
substantial  threat  to  the  public  health  or 
welfare  of  the  United  States.  A  more 
expansive  discussion  of  identifying 
substantial  threats  is  given  in  the  . 
preamble  discussion  to  §  300.322  m 
subpart  D.  That  discussion  is  applicable 
in  the  case  of  a  release  of  a  CWA 
hazardous  substance  to  navigable  waters 
as  well,  because  EPA  believes  the 
response  procedures  discussed  there 
generally  are  effective  for  hazardous 
substance  releases. 

This  conceptual  framework  would  be 
included  in  proposed  §  300.410(e), 
which  describes  procedures  for 
determining  whether  an  actual  or 
threatened  CWA  hazardous  substance 
release  to  navigable  waters  may  pose  a 
substantial  threat  to  the  public  health  or 
welfare  of  the  United  States.  The 
remaining  paragraphs  in  this  section 
have  been  renumbered  accordingly. 
(Changes  made  to  new  §  300  410(h)  are 
the  result  of  other  changes  made  by  the 
OPA  in  the  area  of  natural  resources. 
Discussion  of  natural  resource-related 
changes  is  in  the  preamble  discussion 
for  subpart  G.) 

Removal  Action  (Section  300.415) 

Currently  NCP  §  300.415  describes  a 
general  pattern  of  response  that  an  OSC 
must  follow  in  conducting  a  hazardous 
substance  removal  action.  However,  the 
process  outlined  leaves  considerable 
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discretion  with  the  OSC  in  carrying  out 
response  efTorts.  First,  the  lead  agency 
reviews  the  removal  site  evaluation.  If  a 
responsible  party  is  known,  an  effort  is 
made  to  determine  whether  it  can  and 
will  perform  the  net:essary  removal 
action  promptly  and  properly.  If  the 
responsible  party  does  not  perform  the 
removal,  the  lead  agency  may  take  any 
appropriate  removal  action  to  abate, 
prevent,  minimize,  stabilize,  mitigate,  or 
eliminate  the  release  or  the  threat  of 
release. 

EPA  has  re-examined  these  response 
procedures  and  concluded  that,  for 
actual  or  threatened  releases  of  CWA 
hazardous  substances  to  navigable 
waters  that  may  pose  a  substantial  threat 
to  the  public  health  or  welfare  of  the 
United  States,  additional  measures 
would  further  enhance  the  ability  of  the 
federal  government  to  ensure  immediate 
and  effective  response.  A  new  paragraph 
(c)  is  proposed  to  be  added  to  §300.415 
(and  the  remaining  paragraphs 
renumbered  accordingly)  to  describe 
additional  response  procedures  for 
actual  or  threatened  "substantial  threat" 
releases.  Specifically,  proposed 
§  300.415(c)  requires  that  if  the  actual  or 
threatened  release  is  identified  as 
posing  a  substantial  threat  to  the  public 
heahh  or  welfare  of  the  United  States, 
the  OSC  shall  assess  opportunities  for 
the  use  of  various  special  teams  and 
other  assistance  described  in  §  300.145, 
as  appropriate.  These  special  teams  are 
capable  of  providing  public  affairs 
assistance,  communications  support, 
advice,  and  assistance  for  oil  and 
hazardous  substance  removal;  have 
knowledge  of  shipboard  damage  control: 
have  access  to  specialized  containment 
and  removal  equipment;  and  have  rapid 
transportation  available.  Special  teams 
also  include  the  ERT.  established  by 
EPA  in  accordance  with  its  disaster  and 
emergency  responsibilities.  The  ERT  has 
expertise  in  treatment  technology, 
biology,  chemistry,  hydrology,  geology, 
and  engineering.  Other  available 
assistance  includes  the  NSFCC  and 
VSCC  DRCs  (see  §  300.145).  both  of 
which  can  provide  technical  assistance, 
equipment,  and  other  resources  that 
may  be  needed  by  an  OSC  NOAA  can 
also  provide  SSCs.  which  provide 
specialized  expertise  on  coastal 
environmental  consideraticms  for  spill 
response  and  planning,  including  spill 
trajectory  modeling,  environmental 
consequences  of  removal 
countermeasures.  chemical  analyses, 
information  management,  and  response 
strategies  that  minimize  environmental 
impact. 

In  addition,  proposed  §  300.415(c) 
would  require  the  OSC  to  request  that 
the  RRT  be  activated  immediately  and 


authorizes  whatever  additional  response 
actions  are  deemed  appropriate. 

Proposed  §  300.415(c)  also  provides 
that,  in  the  case  of  a  substantial  threat 
to  the  public  health  or  welfare,  the  OSC 
may  request  the  lead  agency  or  RRT  to 
dispatch  appropriate  personnel  to  the 
scene  of  the  release  to  assist  the  OSC 
with  technical  support  and  public 
information  and  interagency 
coordination  efforts.  It  is  anticipated 
that  the  OSC  will  identify  in  advance 
those  activities  that  can  be  performed  by 
others,  and  then  assign  such  activities  to 
appropriate  personnel. 

This  added  support  is  particularly 
important  when  a  substantial  threat  to 
the  public  health  or  welfare  of  the 
United  States  exists  because  such  a 
situation  is  likely  to  be  of  increased 
interest  and  concern  to  the  media  and 
the  public.  In  these  situations,  the 
significant  ettori  required  to  keep  all 
parties  adequately  informed  of  the 
circumstances  of  the  release  and  the 
response  measures  taken  should  not  fall 
on  the  OSC.  These  other  officials  will  be 
able  to  serve  as  a  focal  point  for 
satisfying  the  demands  for  information 
on  the  status  of  the  response  from  the 
press,  local,  state,  and  national  elected 
officials,  and  the  public.  Thus,  the 
additional  staffing  can  help  insulate  the 
OSC  from  competing  time  demands  that 
might  otherwise  divert  the  OSC's 
attention  from  directing  response 
operations. 

Proposed  §  300.415(c)  would  require 
the  lead  agency  to  send  a  contracting 
officer  to  the  scene  of  the  release  at  the 
request  of  the  OSC.  Although  EPA 
recognizes  that  CWA  section 
311(c)(2)(B).  as  amended  by  OPA 
section  4201(a),  eliminates  the 
obligation  to  comply  with  all  customary 
contractual  procurement  restrictions, 
this  requirement  is  included  to  facilitate 
expedited  contracting  agreements  that 
may  be  required  due  to  the  nature  of  the 
incident. 

EPA  is  proposing  to  add  the  word 
"CERCLA"  to  all  relevant  removal 
action  references  in  order  to  distinguish 
these  actions  from  CWA  removal 
actions. 

Finally,  worst  case  discharges  and 
SONS  are  not  discussed  in  subpart  E.  as 
they  are  in  subpart  D.  The  OPA  created 
worst  case  discharges  only  in  relation  to 
oil  discharges,  not  releases  of  hazardous 
substances  or  pollutants  or 
contaminants.  Similarly,  the  new  spill 
classification  of  SONS,  as  proposed  in 
S  300.323  of  today's  rule,  would  apply 
only  to  oti  discharges. 


Subpart  G — Trustees  for  Natural 
Resources 

Section  1006  and  other  sections  of  the 
OPA  address  natural  resource  damages 
resulting  from  oil  spills  and  the  role  of 
trustees.  These  new  statutory  provisions 
necessitate  certain  changes  to  subpart  G 
and  other  subparts  of  the  NCP.  and  also 
require  the  promulgation  of  new  damage 
assessment  regulations.  The  latter 
regulations  were  promulgated  by 
NOAA.  in  consultation  with  EPA.  FWS. 
and  the  heads  of  other  affected  agencies, 
in  a  separate  advance  notice  of  proposed 
rulemaking  (see  55  FR  53478,  I>ecember 
28,  1990). 

Section  1006  of  the  OPA  provides  that 
liability  for  natural  resource  damages 
shall  be  to  the  United  States 
Government,  a  state  government,  an 
Indian  tribe,  or  to  a  foreign  government. . 
Natural  resource  trustees  can  claim 
monetary  damages  from  responsible 
parties  for  injury  to.  destruction  of,  loss 
of.  or  loss  of  use  (including  subsistence 
use  and  revenues)  of  such  resources. 
Federal  officials  authorized  by  the 
President  and  the  authorized 
representatives  of  Indian  tribes,  state, 
and  foreign  governments  act  as  public 
trustees  to  recover  damages  for  injury  to 
natural  resources  under  their 
trusteeship. 

The  OSLTF  can  be  used  for  initiating 
the  assessment  of  natural  resource 
damages  and  for  developing  and 
implementing  plans  for  restoration  by 
federal,  state,  and  Indian  tribal  trustees. 
OPA  section  6002(b)  provides  for 
immediate  funding  to  initiate  the 
assessment  of  natural  resource  damages 
without  appropriation.  All  requests  to 
the  NPFC  for  payment  for  this  activity 
must  be  made  through  the  lead  federal 
trustee  designated  at  the  time  of  the 
incident.  Procedures  for  funding  the 
initiation  of  natural  resource  damage 
assessment  are  covered  in  33  CFR 
subchapter  M. 

Foreign  trustees  are  newly  designated 
under  OPA  section  1006(b).  The  trustees 
assess  natural  resource  damages  and 
develop  and  implement  plans  for 
restoring,  rehabilitating,  replacing,  or 
acquiring  equivalent  natural  resources 
under  their  trusteeship.  Restoration 
plans  developed  by  OPA  trustees  are 
subject  to  pt^lic  notice,  comment,  and 
op [>ort  unity  for  bearing. 

Designation  of  Federal  Trustees  (Section 
300.6001 

Currently,  subpart  C  lists  section 
311(0(5)  of  the  CWA  as  one  of  the 
relevant  authorities  for  trustee  activities. 
Section  2t)02(a)  of  the  OPA  excludes  the 
applicability  of  section  311(0  to  oil 
spills  governed  by  the  liabiiity 
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provisions  in  section  1002.  At  the  same 
time.  OPA  section  1006  provides  new 
authority  for  trustee  designation  and 
functions  under  the  OPA.  Therefore, 
today's  revision  proposes  to  add 
references  to  OPA  section  1006.  The 
current  CWA  provision  in  section  31 1(0 
continues  to  provide  authority  in  the 
case  of  discharges  for  which  there  is 
CWA  liability,  rather  than  OPA  liability. 

The  language  concerning  natural 
resources  in  §  300.600  (a)  and  (b)  is 
proposed  to  be  changed  to  track  more 
closely  the  defmition  of  natural 
resources  contained  in  section  1001  of 
the  OPA.  In  addition,  the  term 
"protected"  is  proposed  to  be  replaced 
by  "controlled"  throughout  this  section 
to  more  accurately  reflect  the  trustees' 
responsibilities  for  natural  resources. 

Section  300.600(b)  describes  the 
situations  under  which  natural  resource 
trustees  are  authorized  to  act  pursuant 
to  section  107(f)  of  CERCLA.  section 
311(f)(5)  of  the  CWA.  and  section  1006 
of  the  OPA.  Each  trustee  has 
responsibilities  for  protection  of 
resources;  mitigation  and  assessment  of 
damage;  and  restoration,  rehabilitation, 
replacement,  or  acquisition  of  resources 
equivalent  to  those  affected.  In  these 
roles,  trustees  are  responsible  for 
providing  advice  to  the  OSC  on 
environmental  issues,  including 
appropriate  removal  countermeasures. 
that  should  be  considered  in  the  ACP; 
for  providing  timely  recommendations 
to  the  OSC  during  an  incident  for  the 
application  of  vacious  removal 
countermeasures;  for  initiating  a 
preliminary  sur\'ey  of  the  area  affected 
by  a  discharge  to  determine  if  trust 
resources  are,  or  potentially  may  be. 
affected;  and  for  carrying  out  a  damage 
assessment  of  the  area  in  order  to 
recover  monies  to  restore,  rehabilitate, 
replace,  or  acquire  equivalent  natural 
resources.  Preplanning  and  coordination 
for  both  response  and  damage 
assessment  activities  are  specifically 
required  at  the  regional  and  area  levels, 
both  during  the  area  and  regional  plan 
preparation  and  during  specific 
incidents  when  coordination  must  be 
with  the  predesignated  OSC. 

The  Department  of  Commerce 
description  of  trustee  responsibilities  in 
§  300.600(b)(1)  is  also  proposed  to  be 
changed.  The  phrase  "or  usmg"  is 
proposed  to  be  added  to  indicate  that 
many  migrating  and/or  pelagic  species 
do  use  the  waters  navigable  by  deep 
draft  vessels  and  tidally  influenced 
waters  that  are  not  necessarily  found 
year  round,  or  specifically,  in  or  under 
the  water  at  all  times.  This  phrase  is 
meant  to  include  natural  resources  that 
spend  a  portion  of  their  life  cycle  in 
waters  of  the  U.S.  exclusive  economic 


zone  feeding,  migrating,  breeding,  or 
using  the  area  as  critical  habitats.  An 
example  of  "using"  would  be  marine 
mammals  that  migrate  in  and  out  of  U.S. 
waters,  feed  and  breed  in  U.S.  waters, 
and  feed  in  the  open  sea  and  foreign 
waters.  Many  species  that  inhabit  or 
utilize  the  marine  ecosystem,  may  not 
be  acknowledged  as  a  natural  resource 
protected  by  the  Department  of 
Commerce  under  the  NCP  without  this 
language.  Finally,  the  language 
concerning  anadromous  fish  is  proposed 
to  be  changed  to  more  accurately  reflect 
the  Secretary  of  Commerce's 
trusteeship. 

State  Trustees  (Section  300.605) 

Today's  proposed  regulation  expands 
§  300.605,  "State  trustees."  to  encourage 
governors  to  designate  a  lead 
representative  to  coordinate  among  all 
state  offices  with  trustee  responsibilities 
and  the  RRT  and  OSC.  The  lead  state 
trustee's  representative  (who  may  serve 
on  the  Area£ommittee)  should  have 
ready  access  to  appropriate  state 
officials  with  environmental  protection, 
emergency  response,  and  natural 
resource  responsibilities.  This 
mechanism  will  help  avoid  parallel 
state  damage  assessment  activities  by 
providing  a  means  for  state 
representatives  to  have  input  into 
federal  planning  and  response  efforts. 

Foreign  Trustees  (Section  300.612) 

This  new  provision  is  proposed  to  be 
added  to  address  the  language  in  section 
1006  of  the  OPA  recognizing  the  role  of 
foreign  trustees.  These  trustees  are  to  act 
on  behalf  of  their  governments  for 
natural  resources  belonging  to.  managed 
by,  controlled  by.  or  appertaining  to 
those  governments. 

Responsibilities  of  Trustees  (Section 
300.615) 

Sections  300.615(c)(2)  and 
300.615(c)(3)  are  proposed  to  be  added 
to  reflect  the  trustee's  responsibilities  in 
the  event  of  an  oil  spill  that  affects 
natural  resources  pursuant  to  section 
1006  of  the  OPA. 

In  addition.  §  300.615(d)(4)  is 
proposed  to  be  added  to  reflect  the 
authority  of  the  federal  trustees  to 
initiate  damage  assessments  pursuant  to 
OPA  section  6002. 

Subpart  H— Participation  by  Other 
Persons 

Addition  of  Statutory  Authorities  for  the 
Recovery  of  Oil  Response  Costs 

The  focus  of  this  subpart  is  on  those 
authorities  that  allow  persons  other  than 
governments  to  respond  to  releases  and 
to  recover  necessary  response  costs. 
Currently,  subpart  H  only  addresses 


participation  by  individuals,  private 
entities,  potentially  responsible  parties, 
and  foreign  entities  eligible  to  submit 
claims  for  reimbursement  for  response 
actions  from  the  Hazardous  Substance 
Superfund  (for  example,  claims  made 
under  CERCLA  sections  111(a)(2)  and 
122(b)(1)).  The  current  subpart  H  does 
not  address  claims  for  response  to 
discharges  of  oil. 

However,  section  1013  of  the  OPA 
authorizes  reimbursement  for  responses 
to  discharges  of  oil  from  the  OSLTF.  In 
today's  rule,  EPA  is  proposing  to 
incorporate  in  subpart  H  a  reference  to 
the  procedures  that  apply  to  claims 
made  by  other  persons  responding  to 
such  discharges  (§  300.700(h)). 

The  current  subpart  H  is 
supplemented  by  40  CFR  part  307. 
which  contains  the  forms  and  detailed 
procedures  required  by  section  112(b)(1) 
of  CERCLA  for  filing  CERCLA  response 
claims.  The  USCG  will  in  the  near 
future  promulgate  a  similar  supplement 
to  today's  proposed  subpart  H.  as 
required  by  OPA  section  1013(e). 
describing  the  procedures  and  operation 
oftheNPFC. 

The  NPFC  can  pay  uncompensated 
removal  costs  and  uncompensated 
damages  from  the  OSLTF  pursuant  to 
section  1012(a)(4)  of  the  OPA.  Claimants 
should  submit  claims  to  either  the 
designated  responsible  party  or  NPFC  as 
specified  in  advertising.  If  the 
responsible  party  declines  to  pay  the 
claim  or  fails  to  settle  the  claim  within 
90  days,  then  the  claim  may  be 
submitted  to  the  NPFC.  Any  claims 
received  by  agencies  other  than  the 
NPFC  should  be  immediately  forwarded 
to  the  NPFC. 

Questions  regarding  claims  should  be 
referred  to  the  NPFC.  However,  if  a 
responsible  party/guarantor  has 
advertised  for  claims,  potential 
claimants  can  be  referred  directly  to  the 
responsible  party/guarantor.  If  any  third 
party  interest  in  filing  claims  is  noted  or 
expected  as  a  result  of  an  incident,  the 
NPFC  case  officer  should  be  notified 
promptly. 

The  language  in  §  300.700(a) 
concerning  both  OPA  and  CERCLA 
response  actions  is  also  proposed  to  be 
changed.  Section  300.700(a)  currently 
provides  that  any  person  may  undertake 
a  respKinse  action  to  reduce  or  eliminate 
a  release  of  a  hazardous  substance, 
pollutant,  or  contaminant.  Today's 
proposed  rule  would  place  limits  on 
this  authority  pursuant  to  language 
contained  in  CWA  section  311(c)(2) 
which  requires  the  Federal  Government 
to  direct  disdiarges  posing  a  substantial 
threat  to  the  public  health  or  welfare  of 
the  United  States. 
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Subpart  f—Use  of  Dispersants  and 
Other  Chemicals 

Section  3n(d)(2)(G)  of  the  OVA.  as 
amended  by  the  OPA.  requires  that  the 
NCP  include  a  schedule  identifying 
"dispersants,  other  chemicals,  and  other 
spill  mitigating  devices  and  substances, 
if  any,  that  may  be  used  in  carrying  out" 
the  NOf.  Currently,  the  use  of 
disp>ersants,  other  chemical  agents,  and 
bioremediation  agents  to  respond  to  oil 
spills  in  U.S.  waters  is  governed  by 
subpart  I  of  the  NCP  (40  CFR  300.900). 

Section  300.910  of  subpart  J  concerns 
the  authorization  of  the  use  of  products 
on  the  NCP  Product  Schedule  and 
specifies  the  conditions  under  which 
OSCs  may  authorize  the  use  of 
dispersants,  other  chemicals,  and  other 
spill  control  agents.  Under  existing 
§  300.910(a).  OSCs  may  authorize  the 
use  of  products  on  the  Product 
Schedule,  with  the  concurrence  of  the 
EPA  and  state  representatives  to  the 
RRT  and,  when  practicable,  in 
consultation  with  the  IXX  and  DO! 
natural  resource  trustees. 

Sections  300.915  and  300.920 
describe  the  data  requirements  and  the 
process  for  adding  products  to  the 
Product  Schedule.  To  list  a  product  on 
the  Schedule,  subpart  I  currently 
requires  a  manufacturer  to  submit 
technical  data  on  the  product  to  EPA. 
Data  on  dispersants.  surface  collecting 
agents,  and  miscellaneous  oil  spill 
control  agents  must  include  the  results 
of  the  Revised  Standard  Dispersant 
Toxicity  Test  set  for  these  products  in 
appendix  C  of  the  NCP.  Data  on 
dispersants  must  also  include  the 
results  of  the  Revised  Standard 
Dispersant  Effectiveness  Test,  also  set 
forth  in  appendix  C.  These  tests  may  be 
conducted  at  the  expense  of  the 
manufacturer  and  may  be  performed  by 
any  qualified  laboratory. 

The  raw  data  and  a  summary  of  the 
results  from  these  tests  are  then 
submitted  to  EPA.  where  they  are 
reviewed  to  confirm  that  the  data  are 
complete  and  that  the  sf)ecified 
procedures  were  followed.  Generally. 
EPA  does  not  confirm  these  data  in 
independent  tests.  The  data 
requirements  for  placement  of  a  product 
on  the  Product  Schedule  are  designed  to 
provide  sufficient  data  for  OSCs  to  judge 
whether  and  in  what  quantities  a 
product  may  be  used  to  control  a 
particular  discharge. 

Inclusion  of  a  product  on  the  Product 
Schedule  means  only  that  the  data 
submission  requirements  have  been 
satisfied.  The  listing  of  a  product  on  the 
Schedule  does  not  mean  that  the 
product  is  recommended  or  authorized 
for  use  on  an  oil  discharge.  In  addition. 


placement  of  a  product  on  the  Product 
Schedule  does  not  imply  that  EPA  has 
confirmed  the  safety  or  effectiveness  of 
the  product  or  in  any  other  way 
endorsed  the  product  for  the  use  listed 
or  for  other  uses.  The  purpose  of  the 
standardized  testing  procedures  set 
forth  in  appendix  C  is  to  ensure  that 
OSCs  have  comparable  data  regarding 
the  toxicity,  effectiveness,  and  other 
characteristics  of  different  products. 

Other  Spill  Mitigating  Devices  and 
Substances 

Section  4201  of  the  OPA  amends 
CWA  section  311(c)(2)(G)  (now  section 
311(d)(2)(G))  to  add  "other  spill 
mitigating  devices  and  substances"  to 
the  items  that  fnay  be  identified  by  the 
NCP  Product  Schedule.  Consequently, 
EPA  is  proposing  to  revise  subpart )  to 
include  "other  spill  mitigating  devices 
ana  substances."  Specifically,  the 
phrase  "other  spill  mitigating  devices 
and  substances"  is  being  added  to 
§  300.900(a). 

EPA  interprets  the  phrase  "other  spill 
mitigating  devices  and  substances'' to 
include  certain  products  that  are 
currently  listed  under  the  miscellaneous 
oil  spill  control  agent  category  on  the 
Product  Schedule.  EPA  believes  that 
Congress'  primary  intent  in  regulating 
products  under  the  NCP  Product 
Schedule  is  to  protect  the  environment 
from  possible  deleterious  effects  cailsed 
by  the  application  of  these  products.  As 
stated  in  the  Conference  Report  for  the 
OPA  (H.R.  Rep.  101-653, 101st  Cong., 
2d  Sess.  at  p.  147  (1990)),  in  preparing 
the  NCP  Product  Schedule,  "the 
President  should  consider  the  long-  and 
short-term  effects  on  the  environment  of 
spill  mitigating  devices  and  substances, 
and  select  those  which  are  least  harmful 
to  the  environment."  Therefore.  EPA  is 
not  interpreting  the  phrase  "other  spill 
mitigating  devices  and  substances"  to 
include  mechanical  devices  such  as 
pumps,  booms,  or  skimmers,  which 
.  present  no  such  environmental  dangers 
through  their  use.  Ahhough  EPA 
believes  that  the  use  of  mechanical 
devices,  by  themselves,  will  not  create 
deleterious  effects  on  the  environment, 
commenters  are  encouraged  to  provide 
information  on  whether  and  how  the 
improper  use  of  these  devices  could 
result  in  negative  environmental  effects. 

Preauthorization  of  Product  Use  and  the 
Pole  of  Area  Committees 

Section  300.910  sets  forth  the 
provisions  for  the  authorization  of  the 
use  of  products  on  the  NCP  Product 
Schedule  by  OSCs  in  response  to  oil 
spills.  Under  existing  §  300.910(e),  RRTs 
are  encouraged,  as  part  of  their . 
contingency  planning  efforts,  to  make 


preauthorization  decisions  with  resf)ecl 
to  the  use  of  certain  dispersants  or 
chemical  agents  in  their  area  of 
geographical  responsibility.  If  the 
appropriate  state  RRT  representatives 
and  the  DOC  and  DOI  natural  resource 
trustees  approve  in  advance  the  use  of 
certain  products  under  specified 
circumstances,  the  OSC  may  authorize 
the  use  of  the  products  when  a  spill 
occurs  without  obtaining  specific 
concurrences.  The  preauthorization  of 
the  use  of  regulated  products  by  OSCs 
is  currently  an  optional  process.  In  the 
past,  the  preauthorization  option  under 
§  300.910(e)  has  been  used  relatively 
infrequently.  Although  some  RRTs  have 
developed  preauthorization  plans  for 
the  use  of  products  in  response  to  oil 
spills,  the  overall  election  to  make  use 
of  this  option  has  been  less 
comprehensive  than  EPA  envisioned 
when  this  provision  was  developed. 
As  discussed  previously,  the  OPA 
amended  the  CWA  to  create  a  system  of 
Area  Committees,  which  are  to  consist 
of  members  appointed  by  the  President 
from  qualified  personnel  of  federal, 
state,  and  local  agencies.  The  statute 
expands  the  existing  planning  and 
response  framework  by  creating  an  area- 
level  planning  and  coordination 
structure,  with  the  Area  Committees  and 
ACPs  as  the  primary  features  of  this 
structure.  Under  the  CWA,  Area 
Committee  responsibilities  include 
enhancing  contingency  planning  and 
ensuring  preplanning  of  joint  federal, 
state,  and  local  response  efforts,  and 
expediting  decisions  on  the  use  of 
dispersants  and  other  spill  mitigating 
devices  and  substances.  The  ACPs  must, 
among  other  things,  include  a  list  of  the 
equipment,  dispersants  or  other  spill 
mitigating  devices  and  substances,  and 
personnel  available  to  ensiu«  an 
effective  and  immediate  removal  of  a 
discharge  and  to  ensure  mitigation  or 
prevention  of  a  substantial  threat  of  a 
discharge,  and  a  description  of  the 
procedures  to  be  followed  for  obtaining 
an  expedited  decision  regarding  the  use 
of  dispersants  (see  CWA  section 
311(j)(4)). 

Because  preauthorization  can  promote 
timely  action  in  response  to  an  oil  spill, 
EPA  is  proposing  to  make  the  existing 
preauthorization  option  mandatory. 
Existing  §  300.910(e)  would  be  revised 
and  moved  to  become  new  §  300.910(a). 
Given  the  creation  of  the  system  of  Area 
Committees  mandated  by  the  OPA,  EPA 
is  proposing  to  revise  new  §  300.910(a) 
to  require  that  the  Area  Committees  be 
actively  involved  in  the 
preauthorization  process.  Under  this 
new  paragraph,  RRTs  and  Area 
Committees,  as  part  of  their  planning 
activities,  must  address  the  desirability 
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of  using  appropriate  products  on  the 
Product  Schedule  and  the  desirability  of 
using  appropriate  burning  agents.  In 
addition,  the  results  of  this  planning 
should  address,  in  either  the  RCP.  ACP. 
or  a  corresponding  preauthorization 
plan,  the  specific  contexts  in  which 
these  products  should  and  should  not 
be  used.  This  provision,  however, 
would  not  require  RRTs  and  Area 
Committees  to  specifically  address  the 
use  of  every  product  on  the  Product 
Schedule  in  their  RCPs.  ACPs.  or 
corresponding  preauthorization  plans. 

Section  300.910(a)  also  is  proposed  to 
be  revised  to  authorize  the  RRTs  to 
review  and  either  approve,  disapprove, 
or  approve  with  modification  the 
preauthorization  plans  developed  by 
Area  Committees,  as  appropriate.  EPA 
believes  that  the  RRTs  should  serve  in 
an  advisory  and  approval  role  regarding 
preauthorization  plans  developed  by  the 
Area  Conunittees  because  the  RRTs' 
expertise  in  oil  spill  response  would  be 
a  valuable  asset  in  the  development  of 
these  preauthorization  plans.  In 
conducting  the  preauthorization  process 
described  in  new  §  300.910(a),  the  RRTs 
and  Area  Committees  should  work 
together  closely.  In  order  to  facilitate  the 
best  possible  response,  it  is  important 
that  the  regional-level  and  area-level 
contingency  planning  efforts  of  the 
RRTs  and  Area  Committees, 
respectively,  are  coordinated  closely 
Mth  each  other  and  are  consistent. 
'  In  addition,  for  the  sake  of 
consistency  with  the  case-by-case 
authorization  process  described  in  new 
paragraphs  (b),  (c),  and  (d)  of  §  300.910, 
EPA  is  proposing  to  revise  §  300.910(a) 
to  require  approval  by  the  EPA  RRT 
representative  (in  addition  to  the  state  • 
representative's  approval  now  required) 
for  certain  products  under  specified 
circumstances,  as  described  in  the 
preauthorization  plan.  This  would  allow 
the  OSC  to  authorize  the  use  of  these 
products  when  a  spill  occurs  without 
having  to  obtain  specific  concurrences 
in  situations  where  time  is  of  the 
essence. 

In  a  number  of  instances  (e.g.,  in  the 
inland  waters),  RRTs  may  fulfill  the  role 
of  the  Area  Committees.  In  these 
instances,  coordination  between  the  two 
separate  entities  will  be  facilitated  to  the 
extent  the  RRT  addresses  both  regional- 
level  and  area-level  contingency 
planning. 

Revised  5  300.910(a)  states  that 
preauthorization  plans  may  address,  but 
should  not  be  limited  to,  factors  such  as 
the  potential  sources  and  types  of  oil 
that  might  be  spilled,  the  existence  and 
location  of  environmentally  sensitive 
resources  that  might  be  impacted  by 
spilled  oil,  available  dispersants  and 


storage  locations,  available  equipment 
and  adequately  trained  operators,  and 
the  available  means  to  monitor 
dispersant  application  and 
effectiveness.  RRTs  and  Area 
Committees  also  may  want  to  consider 
the  use  of  a  zoned  approach  in  the 
development  of  preauthorization  plans. 
A  number  of  existing  preauthorization 
plans  use  criteria  to  classify  coastal 
waters  into  three  dispersant  use  zones 
that  are  defined  by  ocean  depth. 
currents,  biological  parameters, 
nearshore  human  activities,  and  time 
required  for  response.  When  developing 
preauthorization  plans,  RRTs  and  Area 
Committees  also  should  take  into 
account  the  provisions  in  the  Fish  and 
Wildlife  and  Sensitive  Environments 
Plans  that  will  be  incorporated  into  each 
ACP. 

EPA  also  would  like  to  stress  that  the 
OPA  seeks  to  expedite  preauthorization 
decisions.  These  decisions  can  be 
negative;  for  example,  areas  may  be 
designated  in  which  the  use  of  certain 
dispersants  or  other  spill  mitigating 
devices  and  substances  is  prohibited. 

As  a  result  of  the  propo^ 
reorganization  of  §  300.910  to 
emphasize  preauthorization  in  the  use 
of  products  on  the  NCP  Product 
Schedule,  existing  8  300.910(a)  would 
be  moved  to  become  new  §  300.910(b). 
This  paragraph  is  proposed  to  be  revised 
to  clarify  that  the  case-by-case 
authorization  provisions  apply  only  to 
spill  situations  that  are  not  addressed  in 
a  preauthorization  plan.  Existing 
paragraphs  (b).  (c).  and  (d)  of  §  300.910 
would  be  moved  to  become  new 
paragraphs  (c).  (d),  and  (e)  of  the  same 
section,  respectively.  The  language  of 
new  §  300.910(d)  is  proposed  to  be 
reworded  for  the  sake  of  clarity. 

Additional  Testing  and  Data 
Requirements 

EPA  is  proposing  to  add  new 
§  300.910(f)  to  clarify  the  authority  of 
the  RRTs  regarding  the  testing  and  data 
requirements  for  listing  products  on  the 
NCP  Product  Schedule.  This  new 
provision  would  specifically  allow  the 
RRTs.  when  developing 
preauthorization  plans,  to  require  the 
performance  of  supplementary  toxicity 
and  effectiveness  testing  in  addition  to 
the  test  methods  specified  in  §  300.915 
and  described  in  appendix  C.  For 
example,  RRTs  could  require 
m^ufacturers  to  conduct  additional 
dispersant  effectiveness  testing  using 
grades  of  oil  other  than  that  which  is 
specified  by  the  dispersant  effectiveness 
test  method  or  could  require  additional 
toxicity  testing  on  test  species  other 
than  those  designated  under  the 
stipulated  toxicity  test  method.  This 


supplementary  testing  might  be  required 
because  of  existing  site-specific  or  area- 
specific  concerns,  such  as  the  existence 
of  a  sensitive  indigenous  species  that 
plays  a  critical  role  in  the  local  sensitive 
environment  or  has  special  commercial 
value. 

EPA  is  clarifying  the  authority  of  the 
RRTs  concerning  product  testing 
requirements  to  provide  more  relevant 
information  to  RRTs  for  their  response 
and  contingency  planning  efforts.  The 
test  methods  described  in  appendix  C 
are  intended  to  provide  a  basic  set  of 
test  procedures  that  will  provide, 
baseline  data  for  comparison  of 
products  on  a  national  basis.  The  new 
provision  now  would  specifically 
provide  that  RRTs  may  require 
supplementary  effectiveness  and 
toxicity  testing  in  order  to  obtain  data 
that  will  be  more  specific  and  relevant 
to  the  area-specific  and  site-specific 
conditions  of  spills  for  which  they  are 
responsible. 

NCP  Product  Schedule  Listing  Pmcess 

Since  the  Exxon  Valdez  spill,  nearly 
60  products  have  been  adde^i  to  the  NCP 
Product  Schedule,  bringing  the  total 
number  of  products  on  the  Schedule  to 
nearly  100.  Because  of  this  proliferation 
of  products  on  the  Schedule,  there  has 
been  increased  interest  among  users, 
particularly  OSCs,  for  the  establishment 
of  some  type  of  criteria  to  limit  the 
products  considered  in  a  given  spill 
situation.  As  a  result,  EPA  is  today 
proposing  to  revise  the  process  under 
which  some  products,  specifically 
dispersants.  are  listed  on  the  Product 
Schedule.  These  proposed  revisions  to 
the  listing  process,  which  may  resuh  in 
a  reduction  of  the  number  of  products 
on  the  Schedule,  are  designed  to 
provide  more  useful  smd  reliable  data  to 
OSCs. 

In  order  to  place  a  dispersant  on  the 
NCP  Product  Schedule,  subpart  J 
currently  requires  that  the  manufacturer 
conduct  specific  toxicity  and 
effectiveness  tests  and  submit  the 
corresponding  technical  product  data  to 
EPA.  However,  subpart  J  does  not 
require  that  any  minimum  standards  or 
criteria  be  met  for  a  dispersant  to  be 
listed  on  the  Schedule.  Given  the  recent 
proliferation  of  products  on  the 
Schedule,  including  dispersants,  EPA  is 
proposing  to  establish  an  effectiveness* 
threshold  or  acceptability  criterion  for 
listing  dispersants  on  the  NCP  Product 
Schedule. 

Only  those  dispersants  that  meet  or 
exceed  the  established  effectiveness 


'The  effectiveness  of  an  oil  dispersant  is 
measured  by  its  ability  to  disperse  a  surface  slick 
of  oil  into  the  water  column  and  to  hold  tht 
emulsion  tber«. 
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threshold  would  be  listed  on  the 
Schedule.  EPA  is  not  proposing  to 
establish  a  threshold  or  acceptability 
criterion  for  dispersant  toxicity  because 
toxicity  tends  to  be  more  relative.  Also, 
EPA  believes  that  the  best  approach  to 
regulating  dispersants  is  to  provide 
OSCs  and  Area  Committees  with  the 
toxicity  data  and  allow  them  to  make 
decisions  on  dispersant  use  by  weighing 
the  toxicity  data  against  the 
effectiveness  data  fof  those  dispersants 
that  meet  or  exceed  the  effectiveness 
threshold.  For  example,  in  a  particular 
location  of  possible  dispersant  use,  an 
OSC  may  opt  to  use  or  an  Area 
Committee  may  preplan  for  the  use  of  a 
highly  effective,  but  highly  toxic 
dispersant.  In  a  different  location,  the 
OSC  or  Area  Committee  may  decide  to 
use  a  moderately  toxic,  but  less  effective 
dispersant.  In  either  situation,  the  OSC 
and  Area  Committee  would  know  that 
the  selected  dispersant,  at  the  very  least, 
meets  the  level  of  effectiveness 
established  by  the  effectiveness 
acceptability  criterion. 

EPA  is  also  proposing  to  change  the 
manner  in  which  the  required 
dispersant  effectiveness  and  toxicity 
tests  are  performed.  Subpart  |  currently 
requires  that  dispersant  manufacturers 
arrange  with  qualified  laboratories  to 
conduct  the  specified  effectiveness  and 
toxicity  tests  for  their  products. 
However,  given  the  establishment  of  an 
effectiveness  acceptability  criterion  for 
disjjersants,  EPA  believes  it  is  necessary 
to  maintain  as  much  consistency  and 
reproducibility  in  the  dispersant 
effectiveness  testing  results  as  possible. 
Therefore.  EPA  believes  that  it  is 
appropriate  for  EPA  to  conduct  the 
required  effectiveness  tests  for 
dispersants. 

(Jnly  those  dispersants  that  meet  or 
exceed  the  established  effectiveness 
acceptability  criterion,  and  are  therefore 
eligible  to  be  listed  on  the  Schedule, 
would  be  tested  for  toxicity,  in 
accordance  with  the  required  toxicity 
testing  protocol  discussed  below.  Due  to 
the  fact  that  toxicity  tests  would  be 
performed  only  on  those  dispersants 
that  attain  or  exceed  the  effectiveness 
threshold,  EPA  is  also  proposing  that 
EPA  conduct  the  required  dispersant 
toxicity  tests. 

Dispersant  manufacturers  are  still 
required  to  submit  to  EPA  the  other 
technical  product  data  specified  in 
§  300.915(a),  along  with  a  two-liter 
sample  of  their  product  for  the  purposes 
of  EPA  performing  the  required 
effectiveness  and  toxicity  tests. 

EPA  is  focusing  its  efforts  concerning 
revisions  to  the  listing  process  and  the 
establishment  of  effectiveness 
acceptability  criteria  on  dispersants 


because  these  products  constitute  a 
large  portion  of  the  products  on  the 
Schedule  (i.e.,  there  are  over  40 
dispersants  currently  listed  on  the 
Schedule).  In  addition,  effectiveness 
testing  protocols  for  dispersants  are 
more  numerous  and  well  established. 
EPA  envisions  that  the  proposed  listing 
process  for  dispersants  will  serve  as  a 
model  or  pilot  program,  and  that 
effectiveness  acceptability  criteria  for 
the  other  categories  of  products  (such  as 
surface  washing  agents  or 
bioremediation  agents)  will  be 
established  under  subpart )  when  the 
effectiveness  testing  protocols  for  these 
products  are  standardized  or  validated. 
Accordingly,  effectiveness  testing 
protocols  are  currently  being  developed 
for  other  categories  of  products,  but  are 
not  being  proposed  today. 

Dispersant  Acceptability  Cntehon 

As  discussed  above,  under  existing 
subpart  J  there  is  no  requirement  thai 
the  percent  effectiveness  of  a  dispersant 
be  above  a  certain  threshold  value  in 
order  for  the  dispersant  to  be  listed  on 
the  Schedule.  When  compared  to  the 
requirements  of  other  countries,  this 
lack  of  an  established  minimum 
effectiveness  level  for  dispersants 
represents  the  exception  rather  than  the 
rule.  For  example,  Brazil  and  Canada 
require  effectiveness  values  of  50 
percent  or  greater,  while  France  and 
Norway  require  values  of  60  percent  or 
greater.  In  China  and  Japan,  dispersant 
effectiveness  must  be  60  percent  or 
greater  after  a  30-second  mix  time,  and 
20  percent  or  greater  after  a  10-minute 
mix  time. 

EPA-  is  proposing  to  establish  a  50 
percent  effectiveness  acceptability 
criterion  for  listing  dispersants  on  the 
NCP  Product  Schedule.  EPA  believes 
that  the  50  percent  threshold  strikes  an 
effective  balance  between  restrictiveness 
and  leniency  in  listing  dispersants  on 
the  Schedule,  is  generally  consistent 
with  the  effectiveness  thresholds 
established  by  other  countries,  and 
allows  for  a  broad  range  of  dispersants 
at  various  levels  of  technical 
development  to  be  used.  Also, 
Paragraph  1  of  Article  604  of  the  1988 
U.S.-Canada  Free  Trade  Agreement 
states  that  "to  the  greatest  extent 
possible,  and  taking  into  account 
international  standardization  activities, 
each  Party  shall  make  compatible  its 
standards-related  measures  and 
procedures  for  product  approval  with 
those  of  the  other  Party."  As  discussed 
above,  Canada  uses  a  dispersant 
effectiveness  threshold  of  50  percent. 

EPA  recognizes  that  some  degree  of 
variability  will  be  inherent  in  the 
dispersant  effectiveness~test  results.  In 


order  to  allow  for  this  variability,  EPA 
is  proposing  to  establish  the  dispersant 
effectiveness  acceptability  criterion  at 
50  percent,  plus  or  minus  5  percent.  In 
other  words,  a  dispersant  tested  in 
accordance  with  the  required  Swirling 
Flask  testing  protocol  (discussed  below) 
would  have  to  attain  an  effectiveness 
value  of  45  percent  or  greater  (i.e.,  50 
percent  minus  5  percent)  to  be  listed  on 
the  Product  Schedule. 

It  should  be  noted  that  dispersants 
currently  listed  on  the  Product  Schedule 
also  would  have  to  attain  an 
effectiveness  value  of  45  percent  or 
greater  to  continue  to  be  listed  on  the 
Schedule.  Dispersants  currently  listed 
on  the  Schedule  would  remain  on  the 
Schedule  until  EPA  has  conducted  the 
necessary  tests.  After  these  tests  have 
been  performed,  manufacturers  of  those 
dispersants  that  do  not  attain  an 
effectiveness  value  of  45  percent  or 
greater  would  be  notified  in  writing  by 
EPA  that,  within  a  specified  period  of 
time,  their  dispersants  will  be  removed 
from  the  Product  Schedule. 

EPA  is  proposing  to  add  new 
§  300.920(a)  to  revise  the  listing  process 
for  placing  dispersants  on  the  Product 
Schedule  and  to  establish  the  45  percent 
effectiveness  acceptability  criterion. 
Existing  paragraphs  (a)  and  (b)  of 
§  300.920  are  being  revised  to  become 
new  §  300.920(b).  As  is  currently  the 
case,  manufacturers  of  products  other 
than  dispersants  need  only  submit  the 
technical  product  data  required  by 
§  300.915  to  have  those  products  listed 
on  the  Product  Schedule.  • 

After  EPA  has  received  the  required 
technical  product  data  and  a  two-liter 
sample  of  the  dispersant  from  the 
manufacturer,  EPA  would  conduct  the 
required  Swirling  Flask  effectiveness 
lest,  as  specified  in  appendix  C  to  the 
NCP.  EPA  would  then  conduct  the 
required  dispersant  toxicity  test,  as 
specified  in  appendix  C,  but  only  for 
those  dispersants  that  attained  an 
effectiveness  value  of  45  percent  or 
greater. 

EPA  is  also  proposing  to  add  new 
§  300.920(a)(5)  to  establish  a  process  for 
those  dispersant  manufacturers  that  may 
disagree  with  EPA's  decision  to  not  list 
their  dispersants  on  the  Product 
Schedule.  Within  30  days  of  receipt  of 
EPA's  notification  to  not  list  the 
dispersant  on  the  Schedule,  the 
manufacturer  would  have  to  submit  in 
writing  to  the  Administrator  of  EPA  a 
clear  and  concise  statement  with 
supporting  facts  and  technical  analysis 
demonstrating  that  EPA's  decision  was 
incorrect.  The  Administrator  or  a 
designee  may  request  additional 
information  from  the  dispersant 
manufacturer,  or  any  other  person,  and 
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rhay  provide  for  a  conference  between 
EPA  and  the  manufacturer,  if 
appropriate.  The  Administrator  or  a 
designee  would  render  a  final  Agency 
decision  within  60  days  of  receiving  the 
statement  (or  within  60  days  of 
jreceiving  requested  additional 
information,  if  appropriate). 
I  Existing  paragraphs  (a)(7).  (8),  and 
'!  2)  of  §  300.91 5  are  proposed  to  be 
pvi.sed,  and  new  §  300.920(a)  is 
roposed  to  he  added,  to  state  that  EPA 
ill  perform  the  required  effectiveness 
d  toxicity  tests  for  dispersants.  In 
Idition.  the  order  of  existing 
paragraphs  (a)(7)  and  (8)  of  §300.915  is 
proposed  to  be  reversed  to  reflect  the 
order  in  which  the  tests  will  be 
performed  by  EPA  (i.e.,  the  dispersant 
effectiveness  test  will  be  performed     ' 
tefore  the  dispersant  toxicity  test). 
Consistent  with  current  EPA  policy, 
manufacturers  of  products  other  than 
dispersants  will  be  required  to  arrange 
for  qualified  laboratories  to  perform  the 
specified  effectiveness  and  toxicity  tests 
for  their  products. 

Dispersant  Effectiveness  Testing 
Protocol 

1   Dispersants  are  defined  in  §  300.5  of 
the  NCP  as  "those  chemical  agents  that 
emulsify,  disperse,  or  solubilize  oil  into 
the  water  column  or  promote  the  surface 
spreading  of  oil  slicks  to  facilitate 
dispersal  of  the  oil  into  the  water 
column."  Section  300.920  of  the  NCP 
currently  requires  that  the  Revised 
Standard  Dispersant  Effectiveness  Test 
(RSDET)  be  performed  and  the  test  data 
be  submitted  to  EPA  in  order  for  a 
dispersant  to  be  placed  on  the  NCP 
Product  Schedule.  The  objective  of  this 
test  is  to  measure  the  degree  of 
dispersion  that  each  particular  chemical 
produces. 

EPA,  USCG,  and  other  federal 
agencies  have  expressed  a  number  of 
concerns  regarding  this  effectiveness 


testing  protocol,  including:  Skepticism 
about  whether  No.  6  fuel  oil  is  readily 
dispersable;  concern  that  the  oil/water 
ratios  are  unrealistic;  questions 
regarding  the  stability  of  the  dispersion 
during  the  testing  procedure;  and 
concern  that  the  energy  levels  utilized 
in  the  test  are  unrealistic.  Also,  the  test 
is  classified  as  a  pumped  tank  type  of 
test,  which  can  create  local  regions  of 
extremely  high  shear  conditions  that 
may  cause  misleading  test  results.  The 
RSDET  procedure  is  also  cumbersome 
and  relatively  expensive  because  it 
requires  specialized  laboratory 
equipment,  relatively  skilled  laboratory 
technicians,  and  a  substantia!  amount  of 
laboratory  time,  and  it  results  in  a  large 
volume  of  wastewater. 

A  number  of  laboratory  studies  have 
b)een  performed  to  compare  the  test 
results  from  different  effectiveness 
testing  apparatus  and  procedures. 
Reviews  of  these  results  demonstrate 
that  there  are  poor  correlations  in 
effectiveness  data  among  the  various 
test  methods.  Several  recent  studies 
have  indicated  that  this  lack  of 
correlation  is  a  function  of  settling  time, 
energy  applied,  natural  dispersion,  and 
the  oil-to-water  ratio  used  in  the 
apparatus.^  When  these  parameters  are 
adjusted,  however,  test  results  from 
most  apparatus  are  similar.  This 
suggests  that  a  simple,  repeatable,  and 
fast  test  can  be  chosen  to  make 
detemiina'.ions  of  dispersant 
effectiveness. 

Currently,  over  35  dispersant 
effectiveness  testing  protocols  have  been 
developed,  and  approximately  ten  are 
used  worldwide  today.  Approximately 
five  dispersant  effectiveness  field  tests 
have  also  been  developed.'* 

Considering  the  wide  range  of 
effectiveness  tests  available,  and  the 
relative  advantages  and  disadvantages  of 
each.  EPA  convened  a  panel  of  experts 
to  address  the  issue  of  dispersant 


effectiveness.  In  April  1991,  US  and 
international  experts  were  invited  to 
EPA's  facility  in  Edison,  NJ  to  discuss 
the  current  state-of-the-art  on  dispersant 
use  and  effectiveness.  Over  45  scientists 
attended,  representing  the  U.S..  Canada, 
the  United  Kingdom.  France,  Njorway. 
and  the  Netherlands.  As  a  result  of  this 
meeting,  EPA  initiated  a  lal)oratory 
evaluation  of  three  dispersant 
effediveness  testing  proto«Jols  that  were 
recommended  by  the  meeting 
participants. 

The  three  effec  tiveness  tests  that  were 
reviewed  in  detail  were  the  RSDET,  the 
Swirling  Flask  test  (used  by  researchers 
in  Canada  and  expected  to  be  adopted 
as  the  Canadian  standard  regulatory 
test),  and  the  IFP-Diiution  test  (used  in 
France  and  Norway).  Six  test  oils  and 
three  dispersants  were  evaluated  in 
varying  combinations  using  these  three 
effectiveness  testing  protocols. 
Screening  efforts  were  used  to  focus  on 
the  most  appropriate  oil/dispersant 
combination  for  detailed  study;  that 
combination  was  determined  to  be 
Prudhoe  Bay  crude  oil  and  the 
dispersant  Corexit  9527.  This 
combination  is  also  the  most  likely  to  be 
encountered  in  real-world  situations  in 
U.S.  coastal  waters. 

The  conclusions  reached  by  EPA 
through  this  research  were  that  the  three 
testing  protocols  produce  similar 
effectiveness  results,  but  that  the 
Swirling  Flask  test  is  faster,  less 
expensive,  simpler,  and  requires  less 
operator  skill.  Table  1  presents  a 
summary  of  the  data  obtained  by  EPA 
through  its  evaluation  of  the  dispersant 
effectiveness  testing  protocols.  A  copy 
of  the  report  documenting  this  research, 
entitled  Chemical  OH  Spill  Dispersants: 
Evaluation  of  Three  Laboratory 
Procedures  for  Estimating  Performance. 
is  available  in  the  public  docket  for 
today's  proposed  rule. 


Table  1  .—Summary  Data  for  Dispersant  Effectiveness  Testing  Protocols 


Test  meVnod 


RSDET  

Swirling  Flask 
lFP-Dilut»on  ... 


Estimate  of 
dispersant 
effective- 
ness (% 
RSD) 


<35 
<35 
<35 


Test  runs/8 
tXHjrs 


2 

24-36 

4-6 


Total  equip- 
ment costs 


82,280 
1.225 
3.160 


CosWest 
run 


S600 

21 
195 


Comptexrty 
of  protocol 


High 

Low  

Medium 


Required 

operator  skill 

level 


High. 
Low. 
Medium. 


'See:  Fingas,  Mervin  F..  Mark  A.  Bobra.  and 
Ronald  K.  Velicogna.  Laboratory  Studies  on  the 
Chemical  and  Natural  Dispersability  of  Oil. 
Proceedings  of  the  7967  Oil  Spill  Conference. 
American  Petroleum  Institute.  Washington,  D.C.. 
1987.  pp.  241-246:  and  C!a>1on.  John  R.  Jr.  and 
James  R.  Payne.  Chemical  Oil  Spill  Djspersants: 
Update  Slate-of-the-Art  on  Mechanisms  of  Actions 


and  Factors  Influencing  Performance  with 
Emphasis  on  Laboratory  Studies.  Final  Report 
prepared  by  Science  Applications  International 
Corporation  for  US.  Environmental  Protection 
Agency.  1992. 

'See:  Clayton.  John  R.  Jr..  Siu-Fai  Tsang.  Victoria 
Frank.  Paul  Marsden.  and  John  Harrington, 
Chemical  Oil  Spill  Dispersants:  E\-aluation  of  Three 


Laboratory  Procvdures  for  Estimating  Performance. 
Final  Report  prepared  by  Science  Applications 
Internationa!  Corporation  for  U.S.  Environmental 
Protection  Agency.  1992:  available  in  the  public 
docket  for  this  rulemaking. 
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Based  on  the  fesults  of  this  research. 
EPA  is  proposing  to  change  the 
dispersant  effectiveness  testing  protocol 
required  by  subpart  J  from  the  RSDET  to 
the  Swirling  Flask  test.  The  Swirling 
Flask  test  specifies  the  use  of  both 
Prudhoe  Bay  crude  and  South  Louisiana 
crude  oils.  The  final  percent 
effectiveness  value  under  this  testing 
protocol  is  an  average  of  the  values 
achieved  for  each  of  these  two  test  oils. 
New  §  300.915(a)(7)  and  appendix  C  to 
the  NCP  is  proposed  to  be  revised  to 
reflect  this  change;  appendix  C  would 
include  a  description  of  the  Swirling 
Flask  testing  protocol. 

EPA  recognizes  that  there  may  be 
other  dispersant  effectiveness  testing 
protocols,  either  for  laboratory  or  field 
use,  that  may  warrant  further 
investigation.  Commenters  are 
encouraged  to  provide  information 
regarding  any  such  testing  protocols. 

Dispersant  Toxicity  Testing  Protocol 

The  major  objective  of  toxicity  testing 
is  to  provide  data  on  the  relative 
toxicities  of  chemicals  on  commonly 
used  test  species  under  standardized 
conditions.  Subpart )  of  the  NCP 
currently  requires  that  toxicity  tests  be 
conducted  on  dispersants,  surface 
collecting  agents,  and  miscellaneous  oil 
spill  control  agents  using  the  Revised 
Standard  Dispersant  Toxicity  Test. 

For  this  test,  saltwater  mummichogs 
{Fundulus  heteroditus)  and  brine 
shrimp  (Arteinia  saiina)  are  used  to 
determine  the  toxicity  of  the  chemical 
being  tested.  In  addition,  tests  are 
conducted  to  determine  the  toxicity  of 
No.  2  fuel  oil  alone  and  in  a  1:10 
mixture  of  chemical  to  oil.  In  order  to 
determine  the  toxicity  of  the  test 
chemicals,  various  concentrations  of 
these  chemicals  are  prepared  using  a 
synthetic  seawater  solution  as  a 
standard  medium.  As  an  aid  in 
comparing  results  from  different 
laboratories,  a  toxicity  test  is  also 
conducted  using  a  reference  chemical 
toxicant,  dodecyl  sodium  sulfate  (DSS). 
Control  tests,  which  expose  the 
organisms  to  the  seawater  solution 
alone,  are  also  conducted. 

At  the  end  of  the  specified  test  period, 
a  Median  Lethal  Concentration,  or  LCjo. 
is  calculated  using  the  observed 
mortalities  of  the  organisms  from  the 
toxicity  tests.  An  LCjo  is  the 
concentration  of  a  particular  test 
material  (chemical,  oil,  or  mixture)  that 
is  lethul  to  50  percent  of  the  organisms 
over  the  course  of  the  test.  Using  the 
LCso  data,  the  toxicity  of  a  chemical  can 
be  compared  to  that  of  oil  and  a  mixture 
of  the  two.  The  relative  toxicities  of 
various  chemicals  (dispersants,  surface 
collecting  agents,  and  miscellaneous  oil 


spill  control  agents)  can  also  be 
compared. 

As  discussed  above,  the  Revised 
Standard  Dispersant  Toxicity  Test 
utilizes  the  saltwater  roummichog  and 
the  brine  shrimp  as  its  required  test 
species  for  fish  and  invertebrates. 
re^>ectively.  Analytical  laboratories,  in 
solicited  letters  to  EPA  '  and  industry 
participants,  raised  questions  at  a 
workshop  on  dispersant  toxicity  testing 
held  in  New  Orleans  in  1989* 
concerning  the  validity  and  advisability 
of  using  these  species  as  the  test  species 
for  the  toxicity  testing  required  by 
subpart ).  Specifically,  they  suggested 
that  the  test  species  for  fish  be  changed 
from  Fundulus  to  a  more  commercially 
available  and  easily  cultured  species. 
The  suitabihty  of  Artemia  as  the 
invertebrate  test  species  was  also 
questioned. 

The  1990  American  Society  for 
Testing  and  Materials  (ASTM)  annual 
publication  states  that  test  species 
should  be  selected  based  on  availability; 
commercial,  recreational,  and  ecological 
importance;  past  successful  use.  and 
ease  of  handling  in  the  laboratory,  in 
addition  to  these  criteria,  the  1989 
Standard  Methods  for  the  Examination 
of  Water  and  Wastewater  notes  that  the 
availabihty  of  methods  for  rearing 
organisms  in  the  laboratory  and  a 
knowledge  of  their  requirements  should 
be  considered.  Although  the 
mummichog  is  a  generally  available 
species  in  the  wild,  it  is  not  >videly 
cultured  in  the  laboratory. 
Consequently,  these  fish  may  be 
obtained  from  environmentally  diverse 
natural  sources  and,  as  a  result,  have 
differing  sensitivities  to,  and  tolerances 
of,  f>ollutants.  Using  such  fish  as  the  test 
species  introduces  genetic  differences, 
seasonal  variations,  differences  in 
nutritional  state  and  susceptibility  to 
disease,  and  variation  in  availability 
over  the  course  of  a  year.  This 
introduces  an  additional  source  of 
variability  into  the  tests,  and  toxicity 
data  based  on  such  tests  are 
questionable. 

As  a  result,  EPA  is  proposing  to 
change  the  required  fish  toxicity  test 
species  from  Funduius  heteroclitus  to 
Menidia  heryilina,  the  silverside. 
Silversides  are  widely  found  along  the 
entire  United  States  east  and  Gulf 


'  Copies  of  these  letters  may  be  inspected  at  the 
public  docket  for  this  rulemaking  at  Rooni  2424, 
U.S.  EPA.  401  M  St.  SW..  LG,  Washington,  DC 
20460. 

•  See:  Duke.  Thomas  and  Gary  Petrazwla  ada.. 
Oi\  and  Dispersant  Toxicity  Testing,  Pnctadinp  of 
a  Workshop  on  Technical  Specifications,  U.S. 
Department  of  the  Interior,  New  Orleans.  January 
1989:  avalt^ile  for  inspection  in  the  public  dackat 
for  this  Tuiemaklng. 


coasts.  A  comparable  variety  of  the  east 
and  Gulf  coast  silverside  is  found  along 
the  Pacific  coast.  In  contrast  to 
mummichogs,  silversides  are  easily 
farmed  and  cultured  in  the  laboratory, 
which  allows  for  greater  comparability 
of  toxicity  data  generated  by  testing 
silversides.  Silversides  are  also 
significantly  more  sensitive  to 
pollutants  than  are  mummichogs,  and 
EPA  has  existing  data  concerning  the 
sensitivity  of  silversides  to  pollutants. 

Conducting  toxicity  tests  on 
invertebrates  is  important  because  of 
their  diversity  and  abundance  in  the 
marine  environment,  their  commercial 
importance,  and  their  sensitivity  to  oil 
and  oil-related  compounds.  There  has 
been  some  concern  expressed  by 
industry  that  the  brine  shrimp  specified 
in  EPA's  standard  toxicity  test  is  not  a 
sufficiently  sensitive  organism.  Again, 
this  issue  was  raised  at  the  1989  New 
Orleans  workshop  on  dispersant  toxicity 
testing.  Also,  the  Minerals  Management 
Service  noted  at  this  workshop  that 
Artemia  would  not  be  considered  an 
endemic  species  for  most  spills. 

Consequently.  EPA  is  proposing  to 
change  the  required  invertebrate  toxicity 
test  species  from  Artemia  salina  to 
Mysidopsis  bahia,  the  mysid  shrimp. 
Mysids  are  more  sensitive  to  pollutants 
than  are  brine  shrimp.  Mysids  are  also 
widely  found  in  U.S.  coastal  waters  and 
can  be  easily  farmed  and  cultured  in  the 
laboratory. 

EPA  is  proposing  to  revise  the 
required  dispersant  toxicity  testing 
protocol  contained  in  appendix  C  to 
reflect  this  change  in  the  specified 
toxicity  test  species  and  to  make 
corresponding  technical  revisions.  Tb« 
proposed  revisions  also  would  require 
the  use  of  larval  fish  instead  of  adult 
fish.  The  current  requirement  that 
disftersants,  surface  collecting  agents, 
and  miscellaneous  oil  spill  control 
agents  undergo  the  specified  toxicity 
testing  would  not  be  changed.  In 
addition,  products  proposed  for  listing 
under  the  new  surface  washing  agent 
category  would  be  required  to  undergo 
this  toxicity  testing.  In  an  attempt  to 
provide  OSCs  and  Area  Committees 
with  the  most  up-to-date  and  useful  data 
regarding  products  on  the  Schedule, 
EPA  also  proposes  to  require  that 
dispersants,  surface  collecting  agents, 
and  miscellaneous  oil  spill  control 
agents  presently  listed  on  the  Schedule 
undergo  toxicity  testing  in  accordance 
with  the  revised  testing  protocol. 

Surface  Washing  Agents 

Products  currently  listed  on  the  NCP 
Product  Schedule  are  divided  into  four 
basic  categories:  Dispersants,  surface 
collecting  agents,  biological  additives, 
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1 1  id  miscellaneous  oil  spill  control 
i  I  ents.  Dispersants  are  those  agents  that 
1 1  ive  approximately  the  same  solubility 
i  ■  water  and  oil  and  will  cause  oil  to  be 
<  spersed  into  the  water  column  in  the 
J  ]  rm  of  fine  droplets.  A  number  of  the 
j  \  oducts  currently  listed  under  the 
dispersant  category  on  the  Product 
Schedule  are  surface  washing  agents 
(plso  known  as  beach  cleaning  agents) 
that  remove  oil  from  solid  surfaces,  SHch 
as  beaches  and  rocks,  through  a 
detergency  mechanism  and  do  not 
itivolve  dispersing  or  solubilizing  the  oil 
into  the  water  column.  The  mechanisms 
of  dispersion  and  detergency  are  quite 
different,  and-research  has  shown  that  a 
product  that  is  a  good  surface  washing 
agent  is  a  poor  dispersant  and  vice 
versa. 9  Therefore,  in  order  to  provide  a 
more  accurate  and  comprehensive  list  of 
products  available  to  OSCs  during  a 
spill  event,  EPA  is  proposing  to  add  a 
separate  category  to  the  NCP  Product 
Schedule  for  surface  washing  agents. 
Those  surface  washing  agents  that  are 
currently  listed  under  the  dispersant 
category  would  be  moved  to  the  new 
surface  washing  agent  category. 

EPA  is  proposing  to  add  new 
§  300.915(b)  to  establish  the  surface 
washing  agent  category  on  the  Product 
Schedule  and  to  define  the  data 
requirements  that  must  be  satisfied  in 
order  to  list  a  surface  washing  agent  on 
the  Schedule.  The  technical  product 
data  requirements  for  surface  washing 
agents  are  similar  to  those  required  for 
dispersants.  with  the  exception  of  the 
required  effectiveness  testing  protocol. 
EPA  has  conducted  research  on  various 
surface  washing  agent  effectiveness 
testing  protocols  and  may  propose  a 
required  effectiveness  testing  protocol 
for  surface  washing  agents  at  a  later 
date. 

Existing  paragraphs  (b),  (c),  (d),  and 
(e)  of  §  300.915  would  be  moved  to 
become  new  paragraphs  (c),  (d),  (e),  and 
(0  of  the  same  section,  respectively. 
Also,  a  definition  of  surface  washing 
agents  is  proposed  to  be  added  to 
§300.5. 

Bioremediation  Agents 

Existing  §  300.915(c)  sets  out  the  data 
requirements  that  must  be  satisfied  in 
order  to  have  a  biological  additive  listed 
on  the  Product  Schedule,  specifically 


"See  Fingas.  Mervin  F.,  Robert  Stoodley.  Nanci 
Stone.  Russel  Hollins.  and  Ian  Bier.  Testing  the 
Effectiveness  of  Spill-Treating  Agents:  Laboratory 
Test  Development  and  Initial  Hesults.  Proceedings 
of  the  1991  International  Oil  Spill  Conference. 
Sponsored  by  U.S.  Coast  Guard,  American 
Petroleum  Inst':ute.  U.S.  EPA.  San  Diego.  CA,  1991. 
pp.  411-414;  and  Fingas.  Merv.  Gord  Stoodley. 
Gary  Harris,  and  Ariane  Hsia.  Evaluation  of 
Chemical  Boach  Cleaners,  Environment  Canada, 
Onawa.  Ontario. 


either  "microbiological  cultures"  or 
"enzyme  additives."  The  regulation, 
however,  does  not  include  specific  data 
requirements  for  "nutrient  additives," 
which  are  bioremediation  agents 
currently  available  in  the  marketplace. 
In  fact,  a  number  of  the  products 
currently  listed  on  the  Schedule  under 
the  biological  additive  category  are 
nutrient  additives.  Therefore,  for  the 
sake  of  accuracy  and  completeness,  EPA 
is  proposing  to  rename  new  §  300.915(d) 
"Bioremediation  Agents"  and  to  add 
new  §  300.91 5(d)(10)  to  create  a 
subcategory  on  the  Schedule  for 
"nutrient  additives." 

New  §  300.915(d)(10)  would  provide 
specific  data  requirements  for  nutrient 
additives,  requiring  submission  to  EPA 
of  a  listing  of  each  component  of  the 
total  formulation,  by  chemical  name  and 
percentage  by  weight,  and  the  optimum 
storage  conditions.  These  data  are 
important  for  OSCs,  particularly  when 
making  decisions  on  whether  to  use  a 
nutrient  additive  at  a  particular 
location. 

New  §  300.915(d)(9)  would  combine 
the  data  requirements  for 
microbiological  cultures  and  enzyme 
additives,  which  are  contained  in 
existing  paragraphs  (c)(8)  and  (9)  of 
§  300.915,  under  the  heading  of 
"biological  additives."  EPA  is  proposing 
to  add  new  paragraphs  (d)(9)(i)(A)  and 
(ii)(A)  to  §  300.915  to  require 
submission  to  EPA  of  a  listing  of  each 
component  of  the  total  formulation  of 
biologicaladditives,  other  than 
microorganisms  or  enzymes, 
respectively.  This  data  requirement  is 
being  added  because  biological 
additives  currently  available  in  the 
marketplace  are  rarely  pure 
microbiological  cultures  or  enzyme 
additives,  and  the  additional 
components  may  be  potentially  toxic  or 
harmful  to  the  environment. 

Also,  the  definition  of  "biological 
additives"  in  §  300.5  would  be  revised 
for  clarification  and  to  reflect  the 
changes  discussed  above.  In  particular. 
"•  *  *  for  the  specific  purpose  of 
encouraging  biodegradation  *  *  *" 
would  be  changed  to"*  *  *  and  that 
will  significantly  increase  the  rate  of 
biodegradation*  *  *"  to  reflect  the 
current  definition  of  bioremediation  in 
the  scientific  community  and  to  focus 
on  the  discernible  effect  of  the  agent, 
rather  than  on  the  purpose  of  its  use. 

Bioremediation  Agent  Testing  Protocols 

Bioremediation  agents  are  defined  in 
the  NCP  as  microbiological  cultures, 
enzyme  additives,  or  nutrient  additives 
that  are  deliberately  introduced  into  an 
oil  discharge  and  that  will  significantly 
increase  the  rate  of  biodegradation  to 


mitigate  the  effects  of  the  discharge. 
Currently,  to  list  a  bioremediation  agent 
on  the  NCP  Product  Schedule,  there  are 
no  requirements  concerning  specified 
effectiveness  and  toxicity  tests.  EPA 
today  is  proposing  to  establish  required 
effectiveness  and  toxicity  testing 
protocols  for  listing  bioremediation 
agents  on  the  Schedule. 

The  ability  of  bacteria  to  degrade 
petroleum  hydrocarbons  has  been 
recognized  for  decades.  Immediately 
following  the  Exxon  Valdez  oil  spill  in 
March  of  1989,  EPA  and  other  federal 
and  state  agencies  received  numerous 
offers  of  assistance  from  bioremediation 
agent  manufacturers  and  vendors. 
Research  conducted  by  EPA  in  Prince 
William  Sound,  Alaska,  following  the 
Exxon  Valdez  spill  demonstrated  that 
fertilizer-enhanced  microbial 
communities  were  highly  effective  in  • 
their  ability  to  degrade  the  Alaska  North 
Slope  crude  oil  spilled  on  the  beaches. 

Since  the  Exxon  Valdez  spill,  there 
has  been  an  increased  focus  on  the  use 
of  bioremediation  agents  to  respond  to 
oil  spills.  Over  30  bioremediation  agents 
have  been  listed  on  the  Product 
Schedule  since  the  Exxon  Valdez  spill. 
Given  this  increased  focus  on  the  use  of 
bioremediation  agents,  EPA  recognized 
the  need  for  some  type  of  standard 
testing  protocols  to  provide  baseline 
data  for  the  comparison  of  the 
effectiveness  and  toxicity  of  the 
different  bioremediation  agents 
available  in  the  marketplace.  At  the  time 
of  the  Exxon  Valdez  spill,  however, 
there  were  no  existing  or  accepted 
bioremediation  agent  testing  protocols. 

In  November  1989,  EPA  requested 
that  the  National  Environmental 
Technology  Applications  Corporation 
(NETAC)  assemble  a  panel  of  scientific 
experts  from  all  areas  involved  with 
bioremediation  research  to  develop 
standard  testing  protocols  for  comparing 
the  effectiveness  and  toxicity  of 
different  bioremediation  agents.  NETAC 
is  a  non-profit  corporation  created  in 
1988  under  a  cooperative  agreement 
between  EPA's  Office  of  Research  and 
Development  (ORD)  and  the  University 
of  Pittsburgh  Trust  to  assist  in  the 
commercialization  of  innovative 
environmental  technologies. 

The  laboratory-scale  bioremediation 
testing  protocols  being  proposed  today 
are  the  first  in  a  series  of  methods  being 
developed  by  the  Oil  Spill 
Bioremediation  Products  Protocol 
Development  Panel,  which  operates 
under  the  auspices  of  the  Treatability 
Protocol  Development  Subcommittee  of 
the  Bioremediation  Action  Committee 
(BAC).  The  BAC  is  an  affiliation  of 
academia.  government,  and  industry 
representatives  who  are  working 
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collectively  to  expand  the  responsible 
use  of  biotechnology  for  the  prevention 
and  remediation  of  environmental 
contamination.  The  Products 
Development  Panel  was  assembled  and 
is  directed  through  the  efforts  of 
NETAC.  NETAC  also  serves  as  the  chair 
of  the  Treatability  Protocol 
Development  Subcommittee,  and  as 
such,  works  to  facilitate  the 
development  of  a  screening  process  to 
determine  the  remediation  capabilities 
of  bioremediation  agents  or  methods.  A 
copy  of  the  report  documenting  this 
research,  entitled  Oil  Spill 
Bioremediation  Products  Testing 
Protocol  Methods  Manual,  is  available 
in  the  public  docket  for  today's 
proposed  rule. 

The  format  of  the  bioremediation 
agent  testing  protocols  being  proposed 
today  is  designed  to  be  a  generic 
approach.  This  results  in  test 
parameters,  such  as  shaker  speed,  water 
temperature,  water  composition,  and  oil 
type,  being  set  at  specific  values.  Where 
possible,  average  or  "middle  of  the  road 
values"  were  selected  for  these 
parameters  to  allow  these  protocols  to 
screen  a  broad  product  base  and  to 
account  for  a  variety  of  environmental 
conditions.  The  objective  of  these 
protocols  is  to  provide  empirical 
laboratory  evidence  that  evaluates  a 
bioremediation  agent's  ability  to 
enhance  biodegradation  as  compared  to 
the  natural  population  and  indicates  the 
toxicity  of  the  combined  product,  oil, 
and  any  metabolic  by-products. 

The  bioremediation  agent 
effectiveness  testing  protocol  evaluates 
product  efficacy  in  the  laboratory  using 
shaker-flask  studies  and  standard 
bioassay  analyses.  The  protocol  uses 
Alaska  North  Slop>e  crude  oil  and  Gulf 
Breeze  coast  seawater,  which  are  both 
available  from  NETAC's  Bioremediation 
Products  Evaluation  Center  (BPEC).  The 
effectiveness  testing  protocol  uses  both 
chemical  and  microbiological  analyses 
to  determine  product  effectiveness  at  a 
standard  temperature,  salinity,  and 
oxygenation  by  evaluating  the  following 
criteria:  (1)  The  relative  change  in 
aliphatic  and  aromatic  oil  constituents 
at  various  time  intervals;  and  (2)  the 
total  hydrocarbon  degrading  microbial 
activity.  The  chemical  analysis  uses  a 
high  resolution  gas  chromatograph/mass 
spectrometer  (CC/MS)  because  of  its 
high  degree  of  chemical  separation  and 
spectral  resolution.  The  microbiological 
analysis  is  conducted  to  determine  and 
monitor  the  viability  of  the  microbial 
cultures  being  studied.  Under  this 
procedure,  microbial  enumerations  of 
hydrocarbon  degraders  are  performed  at 
each  sampling  event  using  a  microliter 


Most  Probable  Number  (MPN) 
determination. 

Under  the  bioremediation  agent 
toxicity  testing  protocol,  toxicity  tests 
are  conducted  for  specific  fish  [Menidia 
beryllina,  silversides)  and  invertebrate 
[Mysidopsis  bahia,  mysid  shrimp) 
species  on  the  combined  product  and 
oil  effluent  using  7-day  chronic 
estimator  methods.  This  test  represents 
the  least  complex  dosing  regimen  suited 
for  the  estimation  of  the  chronic  effects 
of  a  bioremediation  agent.  The  7-day 
chronic  test  will  provide  an  estimate  of 
toxicity  relative  to  survival  of  the 
organism  and  provide  measures  of 
toxicity  in  the  form  of  a  no  observed 
effective  concentration  (NOEC)  and 
lowest  observed  effective  concentration 
(LOEC).  Products  are  tested  alone  and  in 
combination  with  a  water-soluble 
fraction  (WSF)  of  crude  oil.  The  test 
does  not  account  for  toxicity  as  a 
function  of  the  physical  adherence/ 
trapping  of  the  organism  by  the  product 
plus  an  oil  slick,  and  makes  the 
assumption  that  toxicity  to  organisms 
not  associated  virith  the  slick  will  be  ■ 
function  of  the  direct  interaction  of  the 
organism  with  the  slick  and  the 
associated  product.  The  product 
constituents  are  reviewed  using  existing 
mammalian  toxicity  data  to  determine  if 
any  special  precautions  need  be  taken 
with  application  methods,  rates,  or 
timing  to  protect  indigenous  wildlife. 

Based  on  the  results  of  the  research 
discussed  above,  EPA  is  proposing  to 
establish  the  bioremediation  agpnt 
testing  protocols  under  subpart  J. 
Paragraphs  (7)  and  (8)  of  new 
§  300.915(d)  and  appendix  C  to  the  NCP 
would  be  revised  to  reflect  this  change; 
ap[>endix  C  would  include  a  description 
of  the  new  effectiveness  and  toxicity 
testing  protocols.  In  order  to  have  their 
products  listed  on  the  Product 
Schedule,  manufacturers  of 
bioremediation  agents  would  have  to 
provide  to  EPA  the  effectiveness  and 
toxicity  data  specified  by  these 
protocols.  In  an  attempt  to  provide 
OSCs  and  Area  Committees  with  the 
most  up-to-date  and  useful  data 
regarding  products  on  the  Schedule, 
EPA  would  also  require  that  biological 
additives  presently  listed  on  the 
Schedule  undergo  effectiveness  and 
toxicity  testing  in  accordance  with  the 
new  bioremediation  agent  testing 
protocols. 

NETAC  has  established  a  facility,  the 
BPEC.  that  is  available  for  conducting 
these  tests.  Product  manufacturers  or 
vendors  may  choose  to  have  their 
products  tested  at  commercial  testing 
laboratories.  If  manufacturers  or  vendors 
choose  to  have  the  required  tests 
performed  by  commercial  laboratories. 


quality  control/quality  assurance 
procedures  established  by  EPA  must  be 
met. 

The  bioremediation  agent  testing 
protocols  discussed  above  have 
undergone  verification  testing  and  have 
been  reviewed  by  an  expert  panel.  EPA 
is  proposing  these  protocols  today  and 
incluaing  them  in  appendix  C  so  that 
the  public  may  review  and  comment  on 
them.  EPA  recognizes  that  there  may  be 
other  bioremediation  agent  effectiveness 
and  toxicity  testing  protocols,  either  for 
laboratory  or  field  use,  that  may  warrant 
further  investigation.  Commenters  are 
encouraged  to  provide  information 
regarding  any  such  testing  protocols. 

Miscellaneous  OH  Spill  Control  Agents 

Existing  §  300.91  S(e)  (new 
S  300.915(f))  sets  out  the  data 
reauirements  that  must  be  satisfied  in 
order  to  have  a  miscellaneous  oil  spill 
control  agent  listed  on  the  Product 
Schedule.  EPA  is  proposing  to  add  new 
§  300.915(f)(4),  which  requires  that 
manufacturers  of  miscellaneous  oil  spill 
control  agents  submit  to  EPA  a  brief 
description  of  the  recommended  uses  of 
their  product  and  how  their  product 
works.  EPA  believes  that,  due  to  the 
wide  range  of  products  included  under 
the  miscellaneous  category,  this  is 
important  and  valuable  information  for 
OSCs  to  have  in  their  decisionmaking 
capacity.  As  a  result  of  this  addition, 
existing  paragraphs  (e)(4)  to  (12)  of 
§  30a915  would  be  moved  to  become 
new  paragraphs  (f)(5)  to  (13)  of  the  same 
section,  resp«ctively. 

Sorbents 

EPA  does  not  interpret  the  phrase 
"other  spill  mitigating  devices  and 
substances'*  to  include  sorbents.  EPA 
believes  that  the  use  of  sorbents,  by 
themselves,  does  not  create  deleterious 
effects  to  the  environment,  and  ftM-  the 
same  reasons  stated  above,  believes  it  is 
inappropriate  to  include  sorbents  on  the 
NCP  Product  Schedule.  Consequently, 
as  has  been  EPA  policy  in  the  past,  EPA 
will  not  regulate  sorbents  under  subpart 
).  EPA  is  proposing  to  add  a  definition 
of  sorbents  to  §  300.5,  to  revise  the 
definitions  of  chemical  agents  and 
miscellaneous  oil  spill  control  agents  in 
§300.5.  and  to  add  new  §  300.915(g)  to 
clarify  that  sorbents  will  not  be  listed  on 
the  Product  Schedule. 

Sorbents  axe  essentially  inert  and 
insoluble  materials  that  are  used  to 
remove  oil  arid  hazardous  substances 
from  water  through  a  variety  of  sorption 
mechanisms.  Specifically,  sorbents 
work  throBgh  adsorption  (in  which  the 
oil  or  hazardous  substance  is  attracted 
to  the  sorbent  surface  and  then  adheres 
to  it),  absorption  (in  which  the  oil  or 
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hazardous  substance  penetrates  the 
pores  of  the  sorbent  material),  or  a   ' 
combination  of  these  two  mechanisms. 
Sorbents  are  generally  manufactured  in 
particulate  form  for  spreading  over  an 
oil  slick  or  as  sheets,  rolls,  pillows,  or 
booms. 

Currently  available  sorbents  usually 
consist  of  one  or  more  of  the  following 
materials:  (1)  Organic  products,  such  as 
peat  moss  or  straw,  cellulose  Hbers  or 
cork,  com  cobs,  or  chicken,  duck,  or 
other  bird  feathers;  (2)  mineral 
compounds,  such  as  volcanic  ash  or 
perlite.  or  vermiculite  or  zeolite;  or  (3) 
synthetic  products,  such  as 
polypropylene,  polyethylene, 
polyurethane,  or  polyester.  Synthetic 
sorbents  are  presently  more  abundant 
than  sorbents  composed  of  either 
organic  products  or  mineral 
compounds.  A  large  majority  of 
synthetic  sorbents  are  composed  of 
polypropylene,  a  plastic-based  fiber 
made  from  petroleum  products. 

EPA  believes  that  the  use  of  sorbents 
does  not  create  deleterious  effects  to  the 
environment  because  these  materials  are 
essentially  inert  and  insoluble  in  water 
and  because  the  basic  components  of 
sorbents  are  non-toxic.  The  use  of 
sorbents  has  been  part  of  response 
efforts  to  virtually  all  jMst  oil  spills, 
without  causing  problems  or  deleterious 
effects  to  the  environment.  Sorbent 
materials  of  some  kind  are  presently 
used  in  all  phases  of  oil  spill  cleanups. 

By  their  very  nature,  the  components 
of  organic  and  mineral  sorbents  are  non- 
toxic. EPA  conducted  a  review  of 
several  lists  and  data  bases  of  hazardous 
substances  and  toxic  materials  to 
analyze  the  toxicity  of  the  primary 
components  of  synthetic  sorbents;  i.e., 
polypropylene,  polyethylene, 
polyurethane,  and  polyester.  The  results 
of  this  review  indicate  that  these 
substances  are  also  non-toxic. 

None  of  these  four  substances  are 
included  in  the  first  or  second  100 
substances  listed  under  SARA  section 
110.  They  are  not  listed  as  extremely 
hazardous  substances  (EHSs)  under 
SARA  section  302  or  as  toxic  chemicals 
under  SARA  section  313.  In  addition, 
they  are  not  designated  as  hazardous 
substances  under  CERCIA.  The  Aquatic 
Inkffmatioa  Retrieval  data  base 
(AQUIRE),  winch  provides  information 
on  the  aquatic  toxicity  of  various 
substances,  does  not  include  any  of 
these  substances.  Also,  the  Integrated 
Risk  Information  System  (IRIS)  and  the 
Health  Effects  Assessment  Summary 
Tables  (MEAST)  >«>  do  not  include  any  of 
these  substaiKSS.  Although  three  of 


these  four  substances  (polypropylene. 

f>olyethylene.  and  polyurethane)  are 
isted  in  the  Registry  of  Toxic  Effect*  of 
Chemical  Substances  (RTECS).  the  data 
for  mice  and  rat  studies ' '  appear  to 
indicate  that  the  toxicity  of  these 
substances  is  low  or  negligible. 

As  stated  above,  the  large  majority  of 
synthetic  sorbents  are  composed  of 
polypropylene.  According  to  various 
manufacturers'  Material  Safety  Data 
Sheets  (MSDSs).  "  the  polypropylene 
products  are  tKMi-toxic,  pose  no  acute  or 
chronic  health  hazards,  and  are  not 
expected  to  create  any  adverse 
environraeotal  impaOs.  In  addition,  the 
MSOSs  indicate  that  the  polypropylene 
products  are  expected  to:  (1)  Have  a  low 
biological  oxygen  demand  and  cause 
little  oxygen  depletion  in  aquatic 
systems;  (2)  have  a  low  potential  to 
affect  aquatic  organisms,  secondary 
waste  treatment  micro-organisms,  and 
the  germination  and  growth  of  some 
plants;  and  (3)  be  resistant  to 
biodegradatioQ.  but  are  unlikely  to 
bioconcentrate. 

Because  the  primary  compsnents  of 
synthetic  sorbents  are  essentially 
insoluble  and  not  biodegradable.  *^  the 
breakdown  of  these  products  is  not  a 
concern.  Although  sunlight  or 
ultraviolet  light  could  cause  a 
degradation  of  the  synthetic  sorbent 
material,  it  is  very  unlikely  that  the 
sorbent  material  would  remain  in  the 
water  long  enough  to  allow  for  this  to 
occur  because  sorbent  materials  are 
usually  removed  from  the  water  after  a 
short  period  of  time. 

EPA  also  intends  to  continue  its 
policy  of  not  listing  sorbents  on  the  NCP 
Product  Schedule  because  EPA  believes 
that  there  are  no  added  benefits  in 
listing  sorbents  and  because  listing 
sorbents  would  create  an  overly  iarge 
and  unwieldy  Schedule.  There  are 
currently  hundreds  of  different  sorbents 
available  ia  the  marketplace.  Listing  all 
of  these  products  on  the  Product 
Schedule  would  increase  the  size  of  the 
Schedule  by  a  factor  of  at  least  two  or 
three.  This  would  create  a  significantly 
less  useful  Product  Schedule  because  of 
the  substantially  increased  quantity  of 
data  that  OSCs  would  have  to  evaluate 
in  spill  situations. 


••  SIS  and  HEAST  art  putrfUhed  by  EPA's  OfTice 
of  Research  and  OevvleftnanL 


••Copies  of  these  daU  may  be  inspected  at  the 
public  docket  (orchis  ruiemaiing. 

"Copies  of  these  MSDS*  may  be  inspected  at  liie 
public  docket  for  this  ruiemaking. 

•'See  Mai-k.  Hennan  and  Donald  Otfanier.  ads.. 
Kirk-Othmer  Encyclopedia  of  Chemical  Technology. 
John  Wiley  and  Sons.  New  York.  1962:  Cosselin, 
Robert  E..  Kobv  P.  Smith,  and  Harold  C  Hodge. 
Clinical  Toxicology  af  Commercial  Pmdactt, 
Williams  and  Wiikins,  fialtiouve.  1964:  and 
Windfaolz.  Martha,  ed..  The  Merck  Index.  Merck  a 
Co..  Inc.  Rahway.  N|.  n«3. 


Recent  technological  advances  in  the 
field  of  oil  spill  control  agents  have  led 
to  the  development  of  products  that,  in 
some  cases,  are  difficult  to  distinguish 
between  sorbents  or  spill  control 
chemicals.  In  addition,  several  oi  the 
products  currently  listed  on  the  Product 
Schedule  uxtder  the  miscellaneous  oil 
spill  control  agent  category  could  be 
considered  "chemisorbents"  and  have 
beoi  informally  referred  to  as  sort>ents 
by  their  manufacturers.  These  products, 
specifically  viscoelastic  enhancitig 
agents,  are  added  to  oil  spills  to  alter  the 
physical  behavior  of  the  spilled  oil  and 
thereby  facilitate  its  removal. 

EPA  would  Uke  to  clarify  that  it 
considers  viscoelastic  enhancing  agents 
to  be  spill  control  chemicals,  and  not 
sorbents.x  These  agents  do  not  meet  the 
definition  of  sorbents  being  proposed  to 
be  added  to  S  300.5.  Consequently,  these 
agents  will  be  listed  on  the  Product 
Schedule  under  the  miscellaneous  oil 
spill  control  agent  category. 

EPA  recognizes  that  evolving 
technologies  may  result  in  the 
production  of  sorbent  materials  that  do 
not  necessarily  fit  the  definition  of 
sorbents  being  proposed  in  §  300.5.  In 
such  cases.  EPA  believes  that  it  is 
important  aiul  necessary  for  EPA  to 
review  technical  product  data, 
including  toxicity  data,  for  these  sorbent 
materials.  As  a  resuh,  EPA  is  proposing 
to  add  new  §  300.915(g)(3),  which 
requires  manufecturers  of  sorbent 
materials  that  consist  of  materials  other 
than  those  listed  in  EPA's  definition  of 
sorbents  to  submit  to  EPA  the  technical 
product  data  specified  for  miscellaneous 
oil  spill  control  agents  in  new 
§  300.915(1).  EPA  will  review  these  data 
and  determine  whether  specific  sorbents 
should  be  listed  on  the  Product 
Schedule  under  the  miscellaneous  oil 
spill  control  agent  category.  EPA  will 
inform  sorbent  manufacturers  in 
writing,  within  60  days  of  the  receipt  of 
the  technical  product  data,  of  its 
decision.  If  EPA  determines  that  a 
specific  sorbent  material  does  not  have 
to  be  listed  on  the  Schedule,  EPA  will 
provide  a  letter  stating  this  decision  to 
the  sorbent  manufacturer.  EPA  is  also 
proposing  to  revise  §  300.920(c)  to 
include  the  technical  product  data 
submissions  for  sorbents  discussed 
above  under  the  provisions  allowing 
assertions  of  confidential  business 
information. 

EPA  is  proposing  to  add  new 
§  300.91 5(gK4).  *vhich  requires 
manufacturers  of  sorbent  materials  that 


'•See  the  classification  of  viaooaiastic  enhancing 
agents,  such  as  Elasrol.  oktbrnOtSpHi  IntelUgence 
Report— The  hatemattomjl  Oil  Spill  ConUol 
Directory.  £Je\-enth  Edition  1991--92.  Cutter 
Infonnation  Corp.,  Arlington,  MA. 
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consist  solely  of  the  materials  listed  in 
EPA's  definition  of  sorbents  to  sign  a 
written  certification  stating  this  fact. 
When  making  a  decision  on  the  use  of 
a  specific  sorbent  material,  an  OSC  may 
request  a  copy  of  this  written 
certification  and  the  sorbent 
manufacturer  or  vendor  would  have  to 
provide  this  certification  to  the  OSC 
This  new  paragraph  contains  a  model 
statement  that  should  be  included  in  the 
written  certification.  Any  person  who 
luiowingly  and  willfully  provides  any 
false  information  as  part  of  a  sorbent 
written  certification  may.  upon 
conviction,  be  fined  and/or  imprisoned 
in  accordance  with  18  U.S.C.  1001.  If 
the  sorbent  material  in  question  consists 
of  materials  other  than  those  listed  in 
EPA's  definition  of  sorbents,  but  EPA 
has  determined  that  the  sorbent  does 
not  need  to  be  listed  on  the  Product 
Schedule,  the  manufacturer  or  vendor 
should  provide  to  the  OSC  the  letter 
&om  EPA  stating  this  fact. 

In  the  past,  EPA  has  received 
complaints  from  sorbent  manufacturers 
that  they  are  being  put  at  a  disadvantage 
in  the  marketplace  because  their 
products  are  not  being  listed  on  the 
Product  Schedule.  EPA  does  not  believe 
that  this  is  the  case.  The  listing  of  a 
product  on  the  Product  Schedule  does 
not  mean  that  EPA  approves, 
recommends,  licenses,  certifies,  or 
authorizes  the  use  of  that  product  on  an 
oil  spill;  rather,  the  listing  of  a  product 
means  only  that  data  have  been 
submitted  to  EPA  as  required  by  subpart 
JoftheNCP. 

Section  311(d)(2)(G)  of  the  CVVA 
requires  that  the  NCP  include  a 
schedule  identifying  "dispersants,  other 
chemicals,  and  other  spill  mitigating 
devices  and  substances,  if  any,  that  may 
be  used  in  carrying  out"  the  NQ*.  As 
explained  above.  EPA  does  not  interpret 
"dispersants,  other  chemicals,  and  other 
spill  mitigating  devices  and  substances" 
to  include  sorbents  and,  therefore, 
sorbents  are  not  listed  on  the  Product 
Schedule.  This  does  not  mean,  however, 
that  sorbents  cannot  be  used  by  OSCs  in 
response  to  discharges  of  oil.  On  the 
contrary,  the  fact  that  sorbents  are  not 
listed  on  the  Product  Schedule  means 
that  OSCs  can  use  these  products 
without  being  subject  to  the  provisions 
in  §  300.910  governing  the  authorization 
of  use  of  products  hsted  on  the  Product 
Schedule.  In  order  to  clarify  this.  EPA 
is  proposing  to  add  new  §  300.915(g)(2). 
which  states  that  EPA  does  not  require 
technical  product  data  submissions  for 
sorbents  and  does  not  include  sorbents 
on  the  NCP  Product  Schedule. 

As  stated  above,  EPA  believes  that  the 
use  of  sorbents,  by  themselves,  does  not 
create  deleterious  effects  to  the 


environment.  However,  EPA  solicits 
comment  and  information  on  whether 
the  improper  use  of  these  products 
could  result  in  negative  environmental 
effects. 

Mixed  Products 

EPA  is  proposing  to  add  new 
§  300.915(h).  which  would  require  that 
manufacturers  of  products  that  consist 
of  materials  that  meet  the  definitions  of 
two  or  more  of  the  product  categories 
contained  on  the  Product  Schedule 
would  have  to  submit  to  EPA  the 
technical  product  data  specified  for 
each  of  those  categories.  For  example, 
the  manufacturer  of  a  product  that 
contains  both  disp>ersant  and 
bioremediation  agent  materials  would 
be  required  to  submit  to  EPA  the 
technical  product  data  specified  for  both 
of  these  categories.  In  general,  EPA 
would  handle  mixed  products  on  a  case- 
by-case  basis  and  may  not  require  that 
all  of  the  specified  product  data  be 
submitted.  Consequently,  EPA 
recommends  that  manufacturers  of 
mixed  products  consult  with  EPA  before 
submitting  any  technical  product  data. 
For  the  example  given  above,  EPA  may 
determine  that,  for  the  dispersant 
material,  only  toxicity  data  is  necessary. 
After  EPA  has  reviewed  the  submitted 
technical  product  data  and  performed 
any  required  dispersant  effectiveness 
and  toxicity  tests,  if  appropriate,  it 
would  make  a  determination  on 
whether  and  under  which  category  the 
mixed  product  should  be  listed  on  the 
Schedule. 

Other  Changes 

EPA  is  proposing  to  revise  the  data 
requirements  in  §  300.915  to  update  and 
correct  citations  to  specific  testing 
protocols.  Section  300.915(a)(ll)(iii) 
would  be  revised  to  state  that  EPA  test 
methods  601  (Purgeable  Halocarbons 
(Standard  Method  6230  B))  and  608 
(Organochlorine  Pesticides  and  PCBs 
(Standard  Method  6630  C))  should  be 
used  for  chlorinated  hydrocarbon 
analyses.  This  change  would  clarify  an 
existing  requirement  in  an  attempt  to 
avoid  the  confusion  experienced  by 
product  manufacturers  in  the  past.  EPA 
is  also  proposing  to  streamlipe  the  data 
requirement  language  for  surface 
collecting  agents  and  miscellaneous  oil 
spill  control  agents  in  new  paragraphs 
(c)(8)  and  (f)(9)  of  §  300.915. 
respectively,  to  reference  the  data 
requirements  for  dispersants  in 
§  300.915(a)(9).  rather  than  listing  the 
exact  same  data  requirements  several 
times  for  different  product  categories. 


m.  Regulatory  Analysis 
A.  Executive  Order  12291 

E.O.  12291  requires  that  regulations 
be  classified  as  major  or  non-major  for 
purposes  of  review  by  the  Office  of 
Management  and  Budget  (OMB). 
According  to  E.O.  12291.  major  rules  are 
regulations  that  are  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  SI  00  million  or  more;  or 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

An  economic  analysis  performed  by 
the  Agency,  available  for  inspection  in 
room  M2427  at  the  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW., 
Washington.  DC  20460,  shows  that  this 
proposed  rule  is  non-major  because  it 
would  result  in  estimated  costs  of 
approximately  $33.4  million  during  the 
first  year  that  the  rule  is  in  effect  and 
approximately  $11.5  million  in  each 
subsequent  year.  At  a  10  percent  interest 
rate  over  10  years,  the  annualized  costs 
are  approximately  $16.2  million. 
Virtually  all  costs  are  incurred  by  the 
federal  government  and.  in  particular, 
by  the  USCG  and  EPA. 

The  economic  analysis  prepared  in 
support  of  this  rule  also  includes  a 
qualitative  assessment  of  the 
environmental  benefits  associated  with 
the  proposed  revisions.  The  NCP 
revisions  are  expected  to  lead  to 
quicker,  more  efficient,  and  more 
appropriate  responses  to  discharges  of 
oil  and  releases  of  hazardous 
substances.  The  benefits  thdt  would 
result  from  such  improvements  (i.e.. 
preventing  oil  spills  from  occurring  or 
mitigating  the  severity  of  the  spills  that 
do  occur)  are  assumed  to  be  substantial. 
Benefits  include  avoided  clean-up  costs 
and  natural  resource  damages  as  well  as 
reductions  in  other  damages  caused  by 
oil  spills,  such  as  damage  to  private 
property,  lost  profit  by  business,  public 
health  risks,  and  foregone  existence/ 
option  values.  This  proposed  rule  has 
been  submitted  to  OMB  for  review  as 
required  by  E.O.  12291. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibihty  Act  of  1980 
requires  that  a  Regulatory  Flexibility 
Analysis  be  performed  for  all  rules  that 
are  likely  to  have  a  "significant  impact 
on  a  substantial  number  of  small 
entities."  To  determine  whether  a 
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Regulatory  Flexibility  Analysis  was 
necessary  for  this  proposed  rule,^ 
preliminary  analysis  was  conducted  (see 
the  "Economic  Impact  Analysis  of  the 
Proposed  Revisions  to  the  National  Oil 
and  Hazardous  Substance  Pollution 
CcHitingency  Plan."  Chapter  5.  October 
1992.  available  for  inspection  in  room 
M2427  at  the  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW'.. 
Washington.  DC  20460).  The  results  of 
the  preliminary  analysis  indicate  that 
this  proposed  rule  *v111  not  have 
significant  adverse  impacts  on  small 
businesses  because  such  entities  are 
unlikely  to  be  affected  by  revisions  to 
the  federal  planning  and  response 
mechanism  for  pollution  incidents. 
Proposed  revisiMis  to  subpart  J  would 
impose  certain  additional  requirements 
on  small  manufacturers  of  dispersants 
and  bioremediation  agents  seeking  to 
list  products  on  the  NCP  Product 
Schedule.  However,  the  analysis 
revealed  that  the  proposed  revisions 
would  not  significantly  impact  the 
economic  viability  of  such  concerns  as 
the  market  is  currently  structured. 
Under  the  proposed  revisions,  certain 
local  government  agencies  (e.g.,  LEPCs) 
would  be  required  to  play  a  supporting 
role  in  developing  ACPs.  The  analysis 
revealed  that  fulfilling  this  role  would 
not  pl^:a  a  significant  burden  on  a 
substantial  number  of  sucb  entities. ' 
Therefore.  EPA  certifies  that  this 
proposed  rule  is  not  expected  to  have  a 
significant  impact  on  smalt  entities,  and 
therefore  that  no  Regulatory  Flexibility 
Analysis  is  necessary. 

C.  Paperwork  Reduction  Act 

jlfhe  inCormation  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  OMB 
under  the  Paperwork  Reduction  Act.  44 
U.S.C.  3501  et  seq.  An  Information 
Cbllection  Request  (ICR]  has  been 
pifcipared  by  EPA  (ICR  No.  1664.01)  and 
a  copy  may  be  obtained  from  Sandy 
Farmer,  Informaticm  Policy  Branch 
(PM-223Y),  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW, 
Washington.  DC  20460.  or  by  calling 
(202)  260-2740.  The  collection  of 
information  required  to  prepare  and 
sdbmit  materials  for  listing  a  product  on 
the  NCP  Product  Schedule  is  estimated 
to  have  a  public  reporting  burden 
varying  from  12  to  38  hours  per 
response  in  the  first  year  and 
subsequent  years,  with  an  average  of  25 
hours  per  response.  This  includes  time 
to  review  instructions  and  guidance, 
search  existing  data  sources,  gather  and 
maantain  the  data  needed,  and  complete 
and  review  the  collection  of 
information.  There  is  no  recordkeeping 


burden  associated  with  listing  a  product 
on  the  NCP  Product  Schedule. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  biformation  Pohcy  Branch  (PM- 
223Y),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW,  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

List  of  Subjects  in  40  CFR  Part  300 

Air  pollution  control.  Chemicals, 
Hazardous  materials.  Hazardous 
substances.  Incorporation  by  reference. 
Intergovernmental  relations.  Natural 
resources.  Occupational  safety  and 
health.  Oil  pollution.  Reporting  and 
recordkeeping  requirements.  Superfund. 
Waste  treatment  and  disposal.  Water 
pollution  control.  Water  supply. 

Dated:  September  30, 1993. 
Carol  M.  Brotviier, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend  title 
40.  Part  300  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  30fr-NATK>NAL  OIL  AND 
HAZARDOUS  SUBSTANCES 
POLLUTION  CONTINGENCY  PLAN 

1.  The  authority  citation  for  part  300 
is  revised  to  read  as  follows: 

Aatbority:  42  U.S.C  9601-9657:  33  U.S.C. 
1321(d);  E.O.  11735,  38  FR  21243;  E.O. 
12580.  52  FR  2923;  E.O.  12777,  56  FR  54757. 

2.  Subparts  A.  B,  C.  D.  G,  H.  and  J  are 

revised;  Subpart  E  is  amended  by 
revising  paragraph  (a)  of  §  300.400.  by 
revising  paragraph  (a)  and  paragraph 
(f)(3)  of  §  300.405,  and  by  revising 
§§300.410  and  300.415. 

Sutjpart  A — Introduction 

Sec. 

300.1  Purpose  and  objectives. 

300.2  Authority  and  applicability. 

300.3  Scope. 

300.4  Abbreviations. 

300.5  Definitions. 

300.6  Use  of  number  and  gender. 

300.7  Computation  of  time. 

Subpart  B — Responsft>iUty  and 
Organization  for  Response 

300.100    Duties  of  President  delegated  to 

federal  agencies. 
300. 105    General  orgianizatioa  concepts. 
300.1 10    National  Response  Team. 
300.115    Regional  Response  Teams. 


300. 1 20    On-scene  coord  inators  and 

remedial  project  managers:  General 

responsibiltUes. 
300.125    Notification  and  communicatious. 
300.130    Determinations  to  initiate  response 

and  special  conditions. 
300.135    Response  operations. 
300.140    Muhi-regiona!  responses. 
300  145    Special  teams  and  other  assistance 

available  to  OSCs/RPMs. 
300.150    Worker  health  and  safety. 
300.155    Public  information  and  community 

relations. 
300.160    Documentation  and  cost  reco\er>'. 
300.165    OSC  reports. 
300.170    Federal  agency  participation. 
300.175    Federal  agencies:  Additional 

responsibilities  and  assistance. 
300.180    State  and  local  participation  in 

response. 
300.185    Nongovernmental  participation. 

Subpart  C— Planning  and  Preparedness 

300.200    General 

300.205    Planning  and  coordination 

structure. 
300.210    Federal  contingency  plans. 
300.212    Area  response  drills. 
300.215    Title  ni  local  emergency  response 

plans. 
300.220    Related  Title  III  issues. 

SulJpart  D — Operational  Response  Phases 
for  Oil  Removal 

300.300    Phase  1 — Discover)- or  notification. 
300.305    Phase  11 — Preliminary  assessment 

and  initiation  of  action. 
300.310    Phase  III— Containment. 

coimtemieasures,  cleanup,  and  disposal. 
300.315    Phase  IV — Documentation  and  cost 

recovery. 
300.317    National  response  priorities. 
300.320    General  pattern  of  response. 

300.322  Response  to  substantial  threats  to 
public  health  or  welfare. 

300.323  Spills  of  national  significance. 

300.324  Response  to  worst  case  discharges. 
300.335    Funding. 


Subpart  G — ^Trustees  for  Natural  Resources 

300.600  Designation  of  federal  trustees. 

300.605  State  trustees. 

300.610  Indian  tribes. 

300.612  Foreign  trustees. 

300.615  Responsibilities  of  trustees. 

Subpart  H— Participation  by  Other  Persons 

300.700    Activities  b>'  other  persons. 


Subpart  J — Use  of  Dispersants  and  Ottter 
Chemicals 

300.900  General. 

300.905  NCP  Product  Schedule. 

300.910  Authorization  of  use. 

300.915  Data  requirements. 

300  920  Addition  of  products  to  schedule. 


Subpart  A — Introduction 

§  300.1    Purpose  and  ol>iactives. 

TTie  purpose  of  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP)  is  to  provide 


54736  Federal  Register  /  Vol.  58.  No.  203  /    Friday.  October  22.  1993  /    Proposed  Rules 


the  organizational  structure  and 
procedures  for  preparing  for  and 
responding  to  discharges  of  oil  and 
releases  of  hazardous  substances, 
pollutants,  and  contaminants. 

$300.2    Authortty  and  appllcablllly. 

The  NCP  is  required  by  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980.  42  use.  9605.  as  amended 
by  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
Public  Law  99-499,  (hereinafter 
CERCLA).  and  by  section  311(d)  of  the 
Clean  Water  Act  (CVVA).  33  U.S.C. 
1321(d),  as  amended  by  the  Oil 
Pollution  Act  of  1990  (OPA).  Public  Law 
101-380.  In  Executive  Order  (E.O.) 
12777  (56  PR  54757.  October  22,  1991), 
the  President  delegated  to  the 
Environmental  Protection  Agency  (EPA) 
the  responsibility  for  the  amendment  of 
the  NO*.  Amendments  to  the  NCP  are 
coordinated  with  members  of  the 
National  Response  Team  (NRT)  prior  to 
publication  for  notice  and  comment. 
This  includes  coordination  with  the 
Federal  Emergency  Management  Agency 
(FEMA)  and  the  Nuclear  Regulatory 
Commission  in  order  to  avoid 
inconsistent  or  duplicative  requirements 
in  the  emergency  planning 
responsibilities  of  those  agencies.  The 
NCP  is  applicable  to  response  actions 
taken  pursuant  to  the  authorities  under 
CERCLA  and  section  311  of  the  CVVA, 
as  amended. 

%  300.3    Scope. 

(a)  The  NCP  applies  to  and  is  in  effect 
for: 

(1)  Discharges  of  oil  into  or  on  the 
navigable  waters  of  the  United  States, 
on  the  adjoining  shorelines,  the  waters 
of  the  contiguous  zone,  into  waters  of 
the  exclusive  economic  zone,  or  that 
may  affect  natural  resources  belonging 
to,  appertaining  to,  or  under  the 
exclusive  management  authority  of  the 
United  States.  (See  sections  311(c)(1) 
and  502(7)  of  the  CVVA.) 

(2)  Releases  into  the  environment  of 
hazardous  substances,  and  pollutants  or 
contaminants  which  may  present  an 
imminent  and  substantial  danger  to 
public  health  or  welfare. 

(b)  The  NCP  provides  for  efficient, 
coordinated,  and  effective  response  to 
discharges  of  oil  and  releases  of 
hazardous  substances,  pollutants,  and 
contaminants  in  accordance  with  the 
authorities  of  CERCLA  and  the  CVVA.  It 
provides  for: 

(1)  The  national  response  organization 
that  may  be  activated  in  response 
actions.  It  specifies  responsibilities 
among  the  federal,  state,  and  local 


governments  and  describes  resources 
that  are  available  for  response. 

(2)  The  establishment  of  requirements 
for  federal,  regional,  and  area 
contingency  plans.  It  also  summarizes 
state  and  local  emergency  planning 
requirements  under  SARA  Title  III. 

13)  Procedures  for  undertaking 
removal  actions  pursuant  to  section  311 
oftheCWA. 

(4)  Procedures  for  undertaking 
response  actions  pursuant  to  CERCLA. 

(5)  Procedures  for  involving  stale 
governments  in  the  initiation, 
development,  selection,  and 
implementation  of  response  actions, 
pursuant  to  CERCLA. 

(6)  Designation  of  federal  trustees  for 
natural  resources  for  purposes  of 
CERCLA  and  the  CVVA. 

(7)  Procedures  for  the  participation  of 
other  persons  in  response  actions. 

(8)  Procedures  for  compiling  and 
making  available  an  administrative 
record  for  response  actions. 

(9)  National  procedures  for  the  use  of 
dispersants  and  other  chemicals  in 
removals  under  the  CWA  and  response 
actions  under  CERCLA. 

(c)  In  implementing  the  NCP. 
consideration  shall  be  given  to 
international  assistance  plans  and 
agreements,  security  regulations  and 
responsibilities  based  on  international 
agreements,  federal  statutes,  and 
executive  orders.  Actions  taken 
pursuant  to  the  provisions  of  any 
applicable  international  joint 
contingency  plans  shall  be  consistent 
with  the  NCP,  to  the  greatest  extent 
possible.  The  Department  of  State  shall 
be  consulted,  as  appropriate,  prior  to 
taking  any  action  which  may  affect  its 
activities. 

(d)  Additionally,  the  NCP  applies  to 
and  is  in  effect  when  the  Federal 
Response  Plan  and  some  or  all  its 
Emergency  Support  Functions  (ESFs) 
are  activated. 

$300.4    Abbreviations. 

(a)  Department  and  Agency  Title 
Abbreviations: 

ATSDR — Agency  for  Toxic  Substances  and 

Disease  Registry 
CDC — Centers  for  Disease  Control 
DCXZ — Department  of  Commerce 
DOD — Department  of  Defense 
DOE — Department  of  Energy 
DOI — Department  of  the  Interior 
DO) — Department  of  Justice 
DOL — Department  of  Labor 
DOS — Department  of  State 
IX>T — Department  of  Transportation 
EPA — Environmental  Protection  Agency 
FEMA — Federal  Emergency  Management 

Agency 
CSA — General  Services  Administration 
HHS — Department  of  Health  and  Human 

Services 


NIOSH — National  Institute  for  Occupational 

Safety  ffnd  Health 
NOAA — National  Oceanic  and  Atmospheric 

Administration 
RSPA — Research  and  Special  Programs 

Administration 
t'SCG— United  States  Coast  Guard 
USDA— United  States  Department  of 

Agriculture 

Note:  Reference  is  made  in  the  NCP  to  trnih 
the  Nuclear  Regulatory  Commission  and  the 
National  Response  Center.  In  order  to  avoid 
confusion,  the  NCP  will  spell  out  Nuclear 
Regulatory  Commission  and  use  the 
abbreviation  "NRC"  only  with  respect  to  the 
National  Response  Center. 

(b)  Operational  Abbreviations: 

AC— Area  Committee 

ACP — Area  Contingency  Plan 

ARARs — Applicable  or  Relevant  and 

Appropriate  Requirements 
CERCLIS— CERCLA  Information  System 
CRC— Community  Relations  Coordinator 
CRP — Community  Relations  Plan 
DRAT — District  Response  Advisory  Team 
DRG — District  Response  Group 
ERT — Environmental  Response  Team 
ESF — Emergency  Support  Function 
FCO— Federal  Coordinating  Officer 
FRERP— Federal  Radiological  Emergency 

Response  Plan 
FRP— Federal  Response  Plan 
FS — Feasibility  Study 
HRS— Hazard  Ranking  System 
LEPC — Local  Emergency  Planning  Committee 
NCP — National  Contingency  Plan 
NPFC — National  Pollution  Funds  Center 
NPL — National  Priorities  List 
NRC — National  Response  Center 
NRS — National  ResfKinse  System 
NRT — National'Response  Team 
NSF— National  Strike  Force 
NSFCC— National  Strike  Force  Coordination 

Center 
O&M — Operation  and  Maintenance 
OSC — On-Scene  Coordinator 
OSLTF— Oil  Spill  Liability  Trust  Fund 
PA — Preliminary  Assessment 
PI  AT — Public  Information  Assist  Team 
RA — Remedial  Action 
RCP — Regional  Contingency  Plan 
RD — Remedial  Design 
RERT— Radiological  Emergency  Response 

Team 
R] — Remedial  Investigation 
ROD — Record  of  Decision 
RPM — Remedial  Project  Manager 
RRC — Regional  Response  Center 
RRT — Regional  Response  Team 
SAC — Support  Agency  Coordinator 
SERC — State  Emergency  Response 

Commission 
SI — Site  Inspection 
SMOA — Superfund  Memorandum  of 

Agreement 
SONS — Spill  of  National  Significance 
SSC— Scientific  Support  Coordinator 
USFWS— United  States  Fish  and  Wildlife 

Service 

$300.5    Definitions. 

Terms  not  defined  in  this  section  have 
the  meaning  given  by  CERCLA,  the 
OPA,  or  the  CWA. 
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Activation  means  notincation  by 
\  I  lephone  or  other  expeditious  manner 
or.  when  required,  the  assembly  of  some 
or  all  appropriate  members  of  the  RRT 
«^r  NRT. 

Alternative  water  supplies  as  defined 
by  section  101(34)  of  CERCLA.  includes, 
but  is  not  limited  to,  drinking  water  and 
household  water  supplies. 

Applicable  requirements  means  those 
cleanup  standards,  standards  of  control, 
and  other  substantive  requirements, 
criteria,  or  limitations  promulgated 
under  federal  environmental  or  state 
environmental  or  facility  siting  laws 
that  specincally  address  a  hazardous 
substance,  pollutant,  contaminant, 
remedial  action,  location,  or  other 
circumstance  found  at  a  CERCLA  site. 
Only  those  state  standards  that  are 
identified  by  a  state  in  a  timely  manner 
and  that  are  more  stringent  than  federal 
requirements  may  be  applicable. 

Area  Committee  (ACj  as  provided  for 
by  CWA  sections  311(a)(18)  and  (j}(4). 
means  the  entity  appointed  by  the 
President  consisting  of  members  from 
qualified  personnel  of  federal,  state,  and 
local  agencies  with  responsibilities  that 
include  preparing  an  area  contingency 
plan  for  an  area  designated  by  the 
President. 

Area  contingency  plan  (AGP)  as 
provided  for  by  CWA  sections 
311(a)(19)  and  (j)(4),  means  the  plan 
prepared  by  an  Area  Committee  that  is 
developed  to  be  implemented  in 
conjunction  with  the  NCP  and  RCP,  in 
part  to  address  removal  of  a  worst  case 
discharge  and  to  mitigate  or  prevent  a 
substantial  threat  of  such  a  discharge 
from  a  vessel,  offshore  facility,  or 
onshore  focility  operating  in  or  near  an 
area  designated  by  the  President. 

Bioremediation  agents  means 
microbiological  cultures,  enzyme 
additives,  or  nutrient  additives  that  are 
deliberately  introduced  into  an  oil 
discharge  and  that  will  signiHcantly 
increase  the  rate  of  biodegradation  to 
mitigate  the  effects  oTthe  discharge. 

Burning  agents  means  those  additives 
that,  through  physical  or  chemical 
means,  improve  the  combustibility  of 
the  materials  to  which  they  are  applied. 

CERCLA  is  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of 
1980.  as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986. 

CERCLIS  is  the  abbreviation  of  the 
CERCLA  Information  System,  EPA's 
comprehensive  data  base  and 
management  system  that  inventories 
and  tracks  releases  addressed  or  needing 
to  be  addressed  by  the  Superfund 
program.  CERCLIS  contains  the  official 
inventory  of  CERCLA  sites  and  supports 


EPA's  site  planning  and  tracking 
functions.  Sites  that  EPA  decides  do  not 
warrant  moving  further  in  the  site 
evaluation  process  are  given  a  "No 
Further  Response  Action  Planned" 
(NFRAP)  designation  in  CERCLIS.  This 
means  that  no  additional  federal  steps 
under  CERCLA  will  be  taken  at  the  site 
unless  future  information  so  warrants. 
Sites  are  not  removed  from  the  data  base 
after  completion  of  evaluations  in  order 
to  document  that  these  evaluations  took 
place  and  to  preclude  the  possibility 
that  they  be  needlessly  repeated. 
Inclusion  of  a  s[>ecific  site  or  area  in  the 
CERCLIS  data  base  does  not  represent  a 
determination  of  any  party's  liability, 
nor  does  it  represent  a  finding  that  any 
resp)onse  action  is  necessary.  Sites  that 
are  deleted  from  the  NPL  are  not 
designated  NFRAP  sites.  Deleted  sites 
are  listed  in  a  separate  category  in  the 
CERCLIS  data  base. 

Chemical  agents  means  those 
elements,  compounds,  or  mixtures  that 
coagulate,  disperse,  dissolve,  emulsify, 
foam,  neutralize,  precipitate,  reduce, 
solubilize,  oxidize,  concentrate,  congeal, 
entrap,  fix,  make  the  pollutant  mass 
more  rigid  or  viscous,  or  otherwise 
facilitate  the  mitigation  of  deleterious 
effects  or  the  removal  of  the  pollutant 
ht>m  the  water.  Chemical  agents  include 
biological  additives,  dispersants, 
sinking  agents,  miscellaneous  oil  spill 
control  agents,  and  burning  agents,  but 
do  not  include  sorbents. 

Claim  for  purposes  of  a  release  under 
CERCLA,  means  a  demand  in  writing  for 
a  sum  certain;  for  purposes  of  a 
discharge  under  CWA,  it  means  a 
request,  made  in  writing  for  a  sum 
certain,  for  compensation  for  damages 
or  removal  costs  resulting  from  an 
incident. 

Claimant  as  defined  by  section  1001 
of  the  OPA  means  any  person  or 
government  who  presents  a  claim  for 
compensation  under  title  I  of  the  OPA. 

Coastal  waters  for  the  purposes  of 
classifying  the  size  of  discharges,  means 
the  waters  of  the  coastal  zone  except  for 
the  Great  Lakes  and  specified  ports  and 
harbors  on  inland  rivers. 

Coastal  zone  as  defined  for  the 
purpose  of  the  NCP,  means  all  United 
States  waters  subject  to  the  tide.  United 
States  waters  of  the  Great  Lakes, 
specified  ports  and  harbors  on  inland 
rivers,  waters  of  the  contiguous  zone, 
other  waters  of  the  high  seas  subject  to 
the  NCP,  and  the  land  surface  or  land 
substrata,  ground  waters,  and  ambient 
air  proximal  to  those  waters.  The  term 
coastal  zone  delineates  an  area  of 
federal  responsibility  for  response 
action.  Precise  boundaries  are 
determined  by  EPA/USCG  agreements 


and  identified  in  federal  regional 
contingency  plans. 

Coast  Guard  District  Response  Group 
(DRG)  as  provided  for  by  CWA  sections 
311  (a)(20)  and  (j)(3).  means  the  entity 
established  by  the  Secretary  of  the 
department  in  which  the  USCG  is 
operating,  within  each  USCG  district, 
and  shall  consist  of:  The  combined 
USCG  personnel  and  equipment, 
including  marine  firefighting 
equipment,  of  each  port  in  the  district; 
additional  prepositioned  res|>onse 
equipment;  and  a  district  response 
advisory  team. 

Community  relations  means  EPA's 
program  to  inform  and  encourage  public 
participation  in  the  Superfund  process 
and  to  respond  to  community  concerns. 
The  term  "public"  includes  citizens 
directly  affected  by  the  site,  other 
interested  citizens  or  parties,  organized 
groups,  elected  officials,  and  potentially 
responsible  parties. 

Community  relations  coordinator 
means  lead  agency  staff  who  work  with 
the  OSC/RPM  to  involve  and  inform  the 
public  about  the  Superfund  process  and 
response  actions  in  accordance  with  the 
interactive  community  relations 
requirements  set  forth  in  the  NCP. 

Contiguous  Tone  means  the  zone  of 
the  high  seas,  established  by  the  United 
States  under  Article  24  of  the 
Convention  on  the  Territorial  Sea  and 
Contiguous  Zone,  which  is  contiguous 
to  the  territorial  sea  and  which  extends 
nine  miles  seaward  from  the  outer  limit 
of  the  territorial  sea. 

Cooperative  agreement  is  a  legal 
instrument  EPA  uses  to  transfer  money, 
property,  services,  or  anything  of  value 
to  a  recipient  to  accomplish  a  public 
purpose  in  which  substantial  EPA 
involvement  is  anticipated  during  the 
performance  of  the  project. 

Damages  as  defined  oy  section  1001 
of  the  OPA  means  damages  specified  in 
section  1002(b)  of  the  Act.  and  includes 
the  cost  of  assessing  these  damages. 

Discharge  as  defined  by  section 
311(a)(2)  of  the  CWA.  includes,  but  is 
not  limited  to,  any  spilling,  leaking, 
pumping,  pouring,  emitting,  emptying, 
or  dumping  of  oil,  but  excludes 
discharges  in  compliance  with  a  permit 
under  section  402  of  the  CWA. 
discharges  resulting  from  circumstances 
identified  and  reviewed  and  made  a  part 
of  the  public  record  with  respect  to  a 
permit  issued  or  modified  under  section 
402  of  the  CWA,  and  subject  to  a 
condition  in  such  permit,  or  continuous 
or  anticipated  intermittent  discharges 
fit)m  a  point  source,  identified  in  a 
permit  or  permit  application  under 
section  402  of  the  CWA,  that  are  caused 
by  events  occurring  within  the  scope  of 
relevant  operating  or  treatment  systems. 
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For  purposes  of  the  NCP,  discharge  also 
means  substantial  threat  of  dischai^ge. 

Dispersants  means  those  chemical 
agents  that  emulsify,  disperse,  or 
solubihze  oil  into  the  water  column  or 
promote  the  surface  spreading  of  oil 
slicks  to  facilitate  dispersal  of  the  oil 
into  the  water  column. 

Drinking  water  supply  as  defined  by 
section  101(7)  of  CERCLA,  means  any 
raw  or  finished  water  source  that  is  or 
may  be  used  by  a  public  water  system 
(as  defined  in  the  Safe  Drinking  Water 
Act)  or  as  drinking  water  by  one  or  more 
individuals. 

Environment  as  defined  by  section 
101(8)  of  CERCLA,  means  the  navigable 
waters,  the  waters  of  the  contiguous 
zone,  and  the  ocean  waters  of  which  the 
natural  resources  are  under  the 
exclusive  managtiment  authority  of  the 
United  States  under  the  Magnu&on 
Fishery  Conservation  and  Management 
Act;  and  any  other  surface  water, 
ground  water,  drinking  water  supply, 
land  surface  or  subsurface  strata,  or 
ambient  air  within  the  United  Ssates  or 
under  the  jurisdiction  of  the  United 
States. 

Exclusive  economic  zone,  as  defined 
by  OPA  section  1001,  means  the  zone 
established  by  Presidential 
Proclamation  Num'oered  5030  dated 
March  10, 1983,  including  the  ocean 
waters  of  the  areas  referred  to  as 
"eastern  spet:ial  areas"  in  Article  3(1)  of 
the  Agreement  between  the  Unitwl 
States  of  America  and  the  Union  of 
Soviet  Socialist  Republics  on  the 
Maritime  Boundary,  signed  June  1. 
1990. 

Focj/iTy  as  defmed  by  section  101(9) 
of  CERCLA,  means  any  building, 
structure,  installation,  equipment,  pipe 
or  pipeline  (including  any  pipe  into  a 
sewer  or  publicly  owned  treatment 
works),  well,  pit,  pond,  lagoon, 
impoundment,  ditch,  landfill,  storage 
container,  motor  vehicle,  rolling  stock, 
or  aircraft,  or  any  site  or  area,  where  a 
hazardous  substance  has  been 
deposited,  stored,  disposed  of,  or 
placed,  or  otherwise  come  to  be  located; 
but  does  not  include  any  consumer 
product  in  consumer  use  or  any  vessel. 
As  defined  by  section  1001  of  the  OPA, 
it  means  any  structure,  group  of 
structures,  equipment,  or  device  (other 
than  a  vessel)  which  is  used  for  one  or 
more  of  the  following  purposes: 
Exploring  for.  drilling  for.  producing, 
storing,  handling,  transferring, 
processing,  or  transporting  oil.  This 
term  includes  any  motor  vehicle,  rolling 
stock,  or  pipeline  used  for  one  or  more 
of  these  purposes. 

Feasibility  study  (FS)  means  a  study 
undertaken  by  the  lead  agency  to 
develop  and  evaluate  options  for 


remedial  action.  The  FS  emphasizes 
data  analysis  and  is  generally  performed 
conciurently  and  in  an  interactive 
fashion  with  the  remedial  investigation 
(Rl).  using  data  gathered  during  the  RL 
The  RJ  data  are  used  to  define  the 
objectives  of  the  response  action,  to 
develop  remedial  action  alternatives, 
and  to  undertake  an  initial  screening 
and  detailed  analysis  of  the  alternatives. 
The  term  also  refers  to  a  report  that 
describes  the  results  of  the  study. 

Federai  Radiological  Emergency 
Response  Plan  (FRERP)  means  the  inter- 
agency agreement  for  coordinating  the 
response  of  various  agencies,  under  a 
variety  of  statutes,  to  a  large  radiological 
accident.  The  Lead  Federal  Agency 
(LFA),  defined  by  the  FRERP.  activates 
the  FRERP  for  any  peacetime 
radiological  emergency  which,  based 
upon  its  professional  judgment,  is 
expected  to  have  a  significant 
radiological  effect  within  the  United 
States,  its  territories,  possessions,  or 
territorial  waters  and  that  could  require 
a  response  by  several  federal  agencies. 

Fenieral  Response  Plan  (FRPj  means 
the  agreement  signed  by  25  federal 
departments  and  agencies  in  April  1987 
and  developed  under  the  authorities  of 
the  Earthquake  Hazards  Reduction  Act 
of  1977  and  the  Disaster  Relief  Act  of 
1974,  as  amended  by  the  Stafford 
Disaster  Relief  Act  of  1988. 

first  federal  official  means  the  fu^t 
federal  representative  of  a  participating 
agency  of  the  National  Response  Team 
to  arrive  at  the  scene  of  a  discharge  or 
a  release.  This  official  coordinates 
activities  under  the  NCP  and  may 
initiate,  in  consultation  with  the  OSC. 
any  necessary  actions  until  the  arrival  of 
the  predesignated  OSC  A  state  with 
primary  jurisdiction  over  a  site  covered 
by  a  cooperative  agreement  will  act  in 
the  stead  of  the  first  federal  official  for 
any  incident  at  the  site. 

Fund  or  Tnist  Fund  means  the 
Hazardous  Substance  Superfund 
established  by  section  9507  of  the 
Internal  Revenue  Code  of  1986. 

Ground  water  as  defined  by  section 
101(12)  of  CERCLA.  means  water  in  a 
saturated  zone  or  stratum  beneath  the 
surface  of  land  or  water. 

Hazard  Ranking  System  (HRS)  means 
the  method  used  by  EPA  to  evaluate  the 
relative  potential  of  hazardous 
substance  releases  to  cause  health  or 
safety  problems,  or  ecological  or 
environmental  damage. 

Hazardous  substance  as  defined  by 
section  101(14)  of  CERCLA,  means:  Any 
substance  designated  pursuant  to 
section  311(b)(2)(A)  of  the  CWA;  any 
element,  compound,  mixture,  solution, 
or  substance  designated  pursuant  to 
section  102  of  CERCLA;  any  hazardous 


waste  having  the  characteristics 
identified  under  or  listed  pursuant  to 
section  3001  of  the  Solid  Waste  Disposal 
Act  (but  not  including  any  waste  the 
regulation  of  which  under  the  Solid 
Waste  Disposal  Act  has  been  suspended 
by  Act  of  Congress);  any  toxic  pollutant 
listed  under  section  307(a)  of  the  CWA; 
any  hazardous  air  pollutant  listed  under 
section  112  of  the  Clean  Air  Act;  and 
any  imminently  hazardous  chemical 
substance  or  mixture  with  respect  to 
which  the  EPA  Administrator  has  taken 
action  pursuant  to  section  7  of  the  Toxic 
Substances  Control  Act.  The  term  does 
not  include  petroleum,  including  crude 
oil  or  any  fraction  thereof  which  is  not 
otherwise  specifically  listed  or 
designated  as  a  hazardous  substance  in 
the  first  sentence  of  this  paragraph,  and 
the  term  does  not  include  natural  gas, 
natural  gas  liquids,  liquified  natural  gas, 
or  synthetic  gas  usable  for  fuel  (or 
mixtiu«s  of  natiual  gas  and  such 
synthetic  gas). 

Indian  tribe  as  defined  by  section 
101(36)  of  CERCLA.  means  any  Indian 
tribe,  band,  nation,  or  other  organized 
group  or  community,  including  any 
Alaska  Native  village  but  not  including 
any  Alaska  Native  regional  or  village 
corporation,  which  is  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians.  Indian  tribe,  as  defined  by  OPA 
section  1001.  means  any  Indian  tribe, 
band,  nation,  or  other  organized  group 
or  community,  but  not  including  any 
Alaska  Native  regional  or  village 
corporation,  which  is  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians  and  has  governmental  authority 
over  lands  belonging  to  or  controlled  by 
the  tribe. 

Inland  waters,  for  the  purposes  of 
classifying  the  size  of  discharges,  means 
those  waters  of  the  United  States  in  the 
inland  zone,  waters  of  the  Great  Lakes, 
and  specified  ports  and  harbors  on 
inland  rivers. 

Inland  zone  means  the  environment 
inland  of  the  coastal  zone  excluding  the 
Great  Lakes  and  specified  ports  and 
harbors  on  inland  rivers.  The  term 
inland  zone  delineates  an  area  of  federal 
responsibility  for  response  action. 
Precise  boundaries  are  determined  by 
EPAAJSCG  agreements  and  identified  In 
federal  regional  contingency  plans. 

Lead  aaministrative  trustee  means  a 
federal  natural  resource  trustee  who  is 
designated  on  an  incident-by-incident 
basis  and  diosen  by  the  other  federal 
trustees  whose  natiual  resources  are 
affected  by  the  incident  The  lead 
administrative  trustee  facilitates 
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effective  and  efficient  communication 
between  the  OSC  and  the  other  federal 
natural  resource  trustees  during 
response  operations  and  is  responsible 
for  applying  to  the  OSC  for  access  to 
federal  response  resources  on  behalf  of 
all  trustees  for  initiation  of  damage 
assessment  and  claims  for  injuries  to 
natural  resources. 

Lead  agency  means  the  agency  that 
provides  the  OSC/RPM  to  plan  and 
implement  response  actions  under  the 
NCP.  EPA.  the  USCG.  another  federal 
agency,  or  a  state  (or  political 
subdivision  of  a  state)  operating 
pursuant  to  a  contract  or  cooperative 
agreement  executed^ursuant  to  section 
104(d)(1)  of  CERCLA.  or  designated 
pursuant  to  a  Superfund  Memorandum 
of  Agreement  (SMOA)  entered  into 
pursuant  to  subpart  F  of  the  NCP  or 
other  agreements  may  be  the  lead 
agency  for  a  response  action.  In  the  case 
of  a  release  of  a  hazardous  substance, 
pollutant,  or  contaminant,  where  the 
release  is  on,  or  the  sole  source  of  the 
release  is  from,  any  facility  or  vessel 
under  the  jurisdiction,  custody,  or 
control  of  Department  of  Defense  (DOD) 
or  Department  of  Energy  (EXDE),  then 
DOD  or  DOE  will  be  the  lead  agency. 
Where  the  release  is  on,  or  the  sole 
source  of  the  release  is  from,  any  facility 
or  vessel  under  the  jurisdiction, 
custody,  or  control  of  a  federal  agency 
other  than  EPA,  the  USCG,  DOD.  or 
DOE,  then  that  agency  will  be  the  lead 
agency  for  remedial  actions  and  removal 
actions  other  than  emergencies.  The 
federal  agency  maintains  its  lead  agency 
responsibilities  whether  the  remedy  is 
selected  by  the  federal  agency  for  non- 
NPL  sites  or  by  EPA  and  the  federal 
agency  or  by  EPA  alone  under  CERCLA 
section  120.  The  lead  agency  will 
consult  with  the  support  agency,  if  one 
exists,  throughout  the  response  process. 

Management  of  migration  means 
actions  that  are  taken  to  minimize  and 
mitigate  the  migration  of  hazardous 
substances  or  pollutants  or 
contaminants  and  the  effects  of  such 
migration.  Measures  may  include,  but 
are  not  limited  to,  management  of  a 
plume  of  contamination,  restoration  of  a 
drinking  water  aquifer,  or  surface  water 
restoration. 

Miscellaneous  oil  spill  control  agent  is 
any  product,  other  than  a  dispersant. 
sinking  agent,  surface  washing  agent.  , 
surface  collecting  agent,  bioremediation 
agent,  burning  agent,  or  sorbent  that  can 
be  used  to  enhance  oil  spill  cleanup, 
removal,  treatment,  or  mitigation. 

National  Pollution  Funds  Center 
(NPFC)  means  the  entity  established  by 
the  Secretary  of  Transportation  whose 
function  is  the  administration  of  the  Oil 
Spill  Liability  Trust  Fund  (OSLTF). 


Among  the  NPFC's  duties  are:  Providing 
appropriate  access  to  the  OSLTF  for 
federal  agencies  and  states  for  removal 
actions  and  for  federal  trustees  to 
initiate  the  assessment  of  natural 
re.source  damages;  providing 
appropriate  access  to  the  OSLTF  for 
claims;  and  coordinating  cost  recovery 
efforts. 

National  Priorities  List  (NPL)  means 
the  list,  compiled  by  EPA  pursuant  to 
CERCLA  section  105,  of  uncontrolled 
hazardous  substance  releases  in  the 
United  States  that  are  priorities  for  long- 
term  remedial  evaluation  and  response. 

National  response  system  (NRS)  is  the 
mechanism  for  coordinating  response 
actions  by  all  levels  of  government  in 
support  of  the  OSQRPM.  The  NRS  is 
composed  of  the  NRT.  RRTs,  OSC/RPM, 
IRPM,  Area  Committees,  and  Special 
Teams  and  related  support  entities. 
During  oil  spill  response  or  a  hazardous 
substance  removal  action,  the  NRS 
functions  as  an  incident  command 
system  (ICS)  under  the  direction  of  the 
OSC.  Typical  of  an  ICS,  the  NRS  is 
capable  of  expanding  or  contracting  to 
accommodate  the  response  effort 
required  by  the  size  or  complexity  of  the 
discharge  or  release. 

National  Strike  Force  (NSF)  is  a 
special  team  established  by  the  USCG. 
including  the  three  USCG  Strike  Teams, 
the  Public  Information  Assist  Team 
(PIAT),  and  the  National  Strike  Force 
Coordination  Center.  The  NSF  is 
available  to  assist  OSCs/RPMs  in  their 
preparedness  and  response  duties. 

National  Strike  Force  Coordination 
Center  (NSFCC).  authorized  as  the 
National  Response  Unit  by  CWA 
sections  311  (a)(23)  and  (j)(2).  means  the 
entity  established  by  the  Secretary  of  the 
department  in  which  the  USCG  is 
operating  at  Elizabeth  City.  North 
Carolina  with  responsibilities  that 
include  administration  of  the  USCG 
Strike  Teams,  maintenance  of  response 
equipment  inventories  and  logistic 
networks,  and  conducting  a  national 
exercise  program. 

Natural  resources  means  land,  fish, 
wildlife,  biota,  air,  water,  ground  water, 
drinking  water  supplies,  and  other  such 
resources  belonging  to,  managed  by, 
held  in  trust  by.  appertaining  to,  or 
otherwise  controlled  by  the  United 
States  (including  the  resources  of  the 
exclusive  economic  zone  defined  by  the 
Magnuson  Fishery  Conservation  and 
Management  Act  of  1976).  any  state  or 
local  government,  any  foreign 
government,  any  Indian  tribe,  or,  if  such 
resources  are  subject  to  a  trust 
restriction  on  alienation,  any  member  of 
an  Indian  tribe. 

Navigable  waters  as  defined  by  40 
CFR  110.1.  means  the  waters  of  the 


United  States,  including  the  territorial 
seas.  The  term  includes: 

(a)  All  waters  that  are  currently  used, 
were  used  in  the  past,  or  may  be 
susceptible  to  use  in  interstate  or  foreign 
commerce,  including  all  waters  that  are 
subject  to  the  ebb  and  fiow  of  the  tide; 

(b)  Interstate  waters,  including 
interstate  wetlands; 

(c)  All  other  waters  such  as  intrastate 
lakes,  rivers,  streams  (including 
intermittent  streams),  mudOats, 
sandfiats,  and  wetlands,  the  use. 
degradation,  or  destruction  of  which 
would  affect  or  could  affect  interstate  or 
foreign  commerce  including  any  such 
waters: 

(1)  That  are  or  could  be  used  by 
interstate  or  foreign  travelers  for 
recreational  or  other  purposes; 

(2)  From  which  fish  or  shellfish  are  or 
could  be  taken  and  sold  in  interstate  or 
foreign  commerce; 

(3)  That  are  used  or  could  be  used  for 
industrial  purposes  by  industries  in 
interstate  commerce; 

(d)  All  impoundments  of  waters 
otherwise  defined  as  navigable  waters 
under  this  section; 

(e)  Tributaries  of  waters  identified  in 
paragraphs  (a)  through  (d)  of  this 
definition,  including  adjacent  wetlands; 
and 

(f)  Wetlands  adjacent  to  waters 
identified  in  paragraphs  (a)  through  (e) 
of  this  definition:  Provided,  that  waste 
treatment  systems  (other  than  cooling 
ponds  meeting  the  criteria  of  this 
paragraph)  are  not  waters  of  the  United 
States. 

Offshore  facility  as  defined  by  section 
101(17)  of  CERCLA  and  section 
311(a)(ll)  of  the  CWA,  means  any 
facility  of  any  kind  located  in.  on,  or 
under  any  of  the  navigable  waters  of  the 
United  States,  and  any  facility  of  any 
kind  which  is  subject  to  the  jurisdiction 
of  the  United  States  and  is  located  in, 
on,  or  under  any  other  waters,  other 
than  a  vessel  or  a  public  vessel. 

0//as  defined  by  section  311(a)(1)  of 
the  CWA,  means  oil  of  any  kind  or  in 
any  form,  including,  but  not  limited  to, 
petroleum,  fuel  oil,  sludge,  oil  refuse, 
and  oil  mixed  with  wastes  other  than 
dredged  spoil.  Oil,  as  defined  by  section 
1001  of  the  OPA  means  oil  of  any  kind 
or  in  any  form,  including,  but  not 
limited  to,  petroleum,  fuel  oil.  sludge, 
oil  refuse,  and  oil  mixed  with  wastes 
other  than  dredged  spoil,  but  does  not 
include  petroleum,  including  crude  oil 
or  any  fi^ction  thereof,  which  is 
specifically  listed  or  designated  as  a 
hazardous  substance  under 
subparagraphs  (A)  through  (F)  of  section 
101(14)  of  die  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  (42 
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U.S.C  9601)  and  which  is  subject  to  the 
provisions  of  that  Act. 

Oil  Spill  Uability  Trust  Fund  (OSLTF) 
means  the  fund  established  under 
section  9509  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C  9509). 

On-scene  coordinator  (OSC)  means 
the  federal  official  predesignated  by 
EPA  or  the  USCG  to  coordinate  and 
direct  federal  responses  under  subpart 
D,  or  the  ofTidal  designated  by  the  lead 
agency  to  coordinate  and  direct  removal 
actions  under  subpart  E  of  the  NCP. 

Onshore  facility  as  defined  by  section 
101(18)  of  CERCLA,  means  any  facility 
(including,  but  not  limited  to,  motor 
vehicles  and  rolling  stock)  of  any  kind 
located  in,  on,  or  under  any  land  or  non- 
navigable  waters  within  the  United 
States;  and,  as  defined  by  section 
311(a)(10)  of  the  CWA.  means  any 
facility  (including,  but  not  limited  to, 
mptor  vehicles  and  rolling  stock)  of  any 
kind  located  in,  on.  or  under  any  land 
within  the  United  States  other  than 
submerged  land. 

On-site  means  the  area!  extent  of 
contamination  and  all  suitable  areas  in 
very  close  proximity  to  the 
contamination  necessary  for 
implementation  of  the  response  action. 

Operable  unit  means  a  discrete  action 
that  comprises  an  incremental  step 
toward  comprehensively  addressing  site 
problems.  This  discrete  portion  of  a 
remedial  response  manages  migration, 
or  eliminates  or  mitigates  a  release, 
threat  of  a  release,  or  pathway  of 
ex|>osure.  The  cleanup  of  a  site  can  be 
divided  into  a  number  of  operable  units. 
depending  on  the  complexity  of  the 
problems  associated  with  the  site. 
Operable  units  may  address 
geographical  portions  of  a  site,  specific 
site  problems,, or  initial  phases  of  an 
action,  or  may  consist  of  any  set  of 
actions  performed  over  time  or  any 
actions  that  are  concurrent  but  located 
in  different  parts  of  a  site. 

Operation  and  maintenance  (O&M) 
means  measures  required  to  maintain 
the  effectiveness  of  response  actions. 

Person  as  defined  by  section  101(21) 
of  CERCLA,  means  an  individual,  Hrm, 
corporation,  association,  partnership, 
consortium,  joint  venture,  commercial 
entity.  United  States  government,  state, 
municipality,  commission,  political 
subdivision  of  a  state,  or  any  interstate 
body.  As  defined  by  section  1001  of  the 
OPA,  person  means  an  individual, 
corporation,  partnership,  association, 
state,  municipality,  commission,  or 
political  subdivision  of  a  state,  or  any 
interstate  body. 

Pollutant  or  contaminant  as  defined 
iy  section  101(33)  of  CERCLA,  shall 
include,  but  not  be  limited  to.  any 
element,  substance,  compound,  or 


mixture,  including  disease-causing 
agents,  which  after  release  into  the 
environment  and  upon  exposure, 
ingestion,  inhalation,  or  assimilation 
into  any  organism,  either  directly  from 
the  environment  or  indirectly  by 
ingestion  through  food  chains,  will  or 
may  reasonably  be  anticipated  to  cause 
death,  disease,  behavioral  abnormalities, 
cancer,  genetic  mutation,  physiological 
malfunctions  (including  malfunctions  in 
reproduction)  or  physical  deformations, 
in  such  organisms  or  their  offspring. 
The  term  does  not  include  petroleum, 
including  crude  oil  or  any  fraction 
thereof  which  is  not  otherwise 
specifically  listed  or  designated  as  a 
hazardous  substance  under  section 
101(14)  (A)  through  (F)  of  CERCLA,  nor 
does  it  include  natural  gas,  liquified 
natural  gas.  or  synthetic  gas  of  pipeline 
quality  (or  mixtures  of  natural  gas  and 
such  synthetic  gas).  For  purposes  of  the 
NCP,  the  term  pollutant  or  contaminant 
means  any  pollutant  or  contaminant 
that  may  present  an  imminent  and 
substantial  danger  to  public  health  or 
welfare. 

Post-removal  site  control  means  those 
activities  that  are  necessary  to  sustain 
the  integrity  of  a  Fund-financed  removal 
action  following  its  conclusion.  Post- 
removal  site  control  may  be  a  removal 
or  remedial  action  under  CERCLA.  The 
term  includes,  without  being  limited  to, 
activities  such  as  relighting  gas  flares, 
replacing  filters,  and  collecting  leachate. 

Preliminary  assessment  (PAJ  under 
CERCLA  means  review  of  existing 
information  and  an  off-site 
reconnaissance,  if  appropriate,  to 
determine  if  a  release  may  require 
additional  investigation  or  action.  A  FA 
may  include  an  on-site  reconnaissance, 
if  appropriate. 

Public  participation,  see  the 
definition  for  community  relations. 

Public  vessel  as  defined  by  section 
311(a)(4)  of  the  CWA.  means  a  vessel 
owned  or  bareboat-chartered  and 
operated  by  the  United  States,  or  by  a 
state  or  political  subdivision  thereof,  or 
by  a  foreign  nation,  except  when  such 
vessel  is  engaged  in  commerce. 

Quality  assurance  project  plan 
(QAPP)  is  a  written  document, 
associated  with  all  remedial  site 
sampling  activities,  which  presents  in 
specific  terms  the  organization  (where 
applicable),  objectives,  functional 
activities,  and  specific  quality  assurance 
(QA)  and  quality  control  (QC)  activities 
designed  to  achieve  the  data  quality 
objectives  of  a  specific  project(s)  or 
continuing  operation(s).  The  QAPP  is 
prepared  for  each  specific  project  or 
continuing  operation  (or  group  of 
similar  projects  or  continuing 
operations).  The  QAPP  will  be  prepared 


by  the  responsible  program  office, 
regional  office,  laboratory,  contractor, 
recipient  of  an  assistance  agreement,  or 
other  organization.  For  an  enforcement 
action,  potentially  responsible  parties 
may  prepare  a  QAPP  subject  to  lead 
agency  approval. 

Release  as  defined  by  section  101(22) 
of  CERCLA.  means  any  spilling,  leaking, 
pumping,  pouring,  emitting,  emptying, 
discharging,  injecting,  escaping, 
leaching,  dumping,  or  disposing  into  the 
environment  (including  the 
abandonment  or  discarding  of  barrels, 
containers,  and  other  closed  receptacles 
containing  any  hazaadous  substance  or 
pollutant  or  contaminant),  but  excludes: 
Any  release  which  results  in  exposure 
to  persons  solely  within  a  workplace, 
with  respect  to  a  claim  which  such 
persons  may  assert  against  the  employer 
of  such  persons;  emissions  from  the 
engine  exhaust  of  a  motor  vehicle, 
rolling  stock,  aircraft,  vessel,  or  pipeline 
pumping  station  engine;  release  oi 
source,  byproduct,  or  special  nuclear 
material  from  a  nuclear  incident,  as 
those  terms  are  defined  in  the  Atomic 
Energy  Act  of  1954.  if  such  release  is 
subject  to  requirements  with  respect  to 
financial  protection  established  by  the 
Nuclear  Regulatory  Commission  under 
section  170  of  such  Act.  or,  for  the 
purposes  of  section  104  of  CERCLA  or 
any  other  response  action,  any  release  of 
source,  byproduct,  or  special  nuclear 
material  fnam  any  processing  site 
designated  under  section  102(a)(1)  or 
302(a)  of  the  Uranium  Mill  Tailings 
Radiation  Control  Act  of  1978;  and  the 
normal  application  of  fertilizer.  For 
purposes  of  the  NCP,  release  also  means 
threat  of  release. 

Relevant  and  appropriate 
requirements  means  those  cleanup 
standards,  standards  of  control,  and 
other  substantive  requirements,  criteria, 
or  limitations  promulgated  under 
federal  environmental  or  state 
environmental  or  facility  siting  laws 
that,  while  not  "applicable"  to  a 
hazardous  substance,  pollutant, 
contaminant,  remedial  action,  location, 
or  other  circumstance  at  a  CERCLA  site, 
address  problems  or  situations 
sufficiently  similar  to  those  encountered 
at  the  CERCLA  site  that  their  use  is  well 
suited  to  the  particular  site.  Only  those 
state  standards  that  are  identified  in  a 
timely  manner  and  are  more  stringent 
than  federal  requirements  may  be 
relevant  and  appropriate. 

Remedial  design  (RD)  means  the 
technical  analysis  and  procedures 
which  follow  the  selection  of  remedy  for 
a  site  and  result  in  a  detailed  set  of 
plans  and  specifications  for 
implementation  of  the  remedial  action. 
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Bemedial  investigation  (RI)  is  a 
process  undertaken  by  the  lead  agency 
to  determine  the  nature  and  extent  of 
the  problem  presented  by  the  release. 
The  RI  emphasizes  data  collection  and 
site  characterization,  and  is  generally 
performed  concurrently  and  in  an 
interactive  fashion  with  the  feasibility 
study.  The  RI  includes  sampling  and 
monitoring,  as  necessary,  and  includes 
the  gathering  of  sufficient  information  to 
determine  the  necessity  for  remedial 
action  and  to  support  the  evaluation  of 
remedial  alternatives. 

Bemedial  project  manager  (RPM) 
means  the  official  designated  by  the 
lead  agency  to  coordinate,  monitor,  or 
direct  remedial  or  other  response 
actions  under  subpart  E  of  the  NCP. 

Bemedy  or  remedial  action  (RA) 
means  those  actions  consistent  with 
permanent  remedy  taken  instead  of,  or 
in  addition  to,  removal  action  in  the 
event  of  a  release  or  threatened  release 
of  a  hazardous  substance  into  the 
environment,  to  prevent  or  minimize 
the  release  of  hazardous  substances  so 
that  they  do  not  migrate  to  cause 
substantial  danger  to  present  or  future 
public  health  or  welfare  or  the 
environment.  The  term  includes,  but  is 
not  limited  to,  such  actions  at  the 
location  of  the  release  as  storage, 
confinement,  perimeter  protection  using 
dikes,  trenches,  or  ditches,  clay  cover, 
neutralization,  cleanup  of  released 
hazardous  substances  and  associated 
contaminated  materials,  recycling  or 
reuse,  diversion,  destruction, 
segregation  of  reactive  wastes,  dredging 
or  excavations,  repair  or  replacement  of 
leaking  containers,  collection  of 
leachate  and  runoff,  on-site  treatment  or 
incineration,  provision  of  alternative 
water  supplies,  any  monitoring 
reasonably  required  to  assure  that  such 
actions  protect  the  public  health  and 
welfare  and  the  environment  and,  where 
appropriate,  p>ost-removal  site  control 
activities.  The  term  includes  the  costs  of 
permanent  relocation  of  residents  and 
businesses  and  community  facilities 
(including  the  cost  of  providing 
"alternative  land  of  equivalent  value"  to 
an  Indian  tribe  pursuant  to  CERCLA 
section  126(b))  where  EPA  determines 
that,  alone  or  in  combination  with  other 
measures,  such  relocation  is  more  cost- 
effective  than,  and  environmentally 
preferable  to,  the  transportation,  storage, 
treatment,  destruction,  or  secure 
disposition  off-site  of  such  hazardous 
substances,  or  may  otherwise  be 
necessary  to  protect  the  public  health  or 
welfare;  the  term  includes  off-site 
transport  and  off-site  storage,  treatment, 
destruction,  or  secure  disposition  of 
hazardous  substances  and  associated 
contaminated  materials.  For  the  purpose 


of  the  NCP,  the  term  also  includes 
enforcement  activities  related  thereto. 

Bemove  or  removal  as  defined  by 
section  311(a)(8)  of  the  CWA,  refers  to 
containment  and  removal  of  oil  or 
hazardous  substances  from  the  water 
and  shorelines  or  the  taking  of  such 
other  actions  as  may  be  necessary  to 
minimize  or  mitigate  damage  to  the 
public  health  or  welfare  (including,  but 
not  limited  to,  fish,  shellfish,  wildlife, 
public  and  private  property,  and 
shorelines  and  beaches)  or  to  the 
environment.  For  the  purpose  of  the 
NCP,  the  term  also  includes  monitoring 
of  action  to  remove  a  discharge.  As 
defined  by  section  101(23)  of  CERCLA, 
remove  or  removal  means  the  cleanup 
or  removal  of  released  hazardous 
substances  from  the  environment;  such 
actions  as  may  be  necessary  taken  in  the 
event  of  the  threat  of  release  of 
hazardous  substances  into  the 
environment;  such  actions  as  may  be 
necessary  to  monitor,  assess,  and 
evaluate  the  release  or  threat  of  release 
of  hazardous  substances;  the  disposal  of 
removed  material;  or  the  taking  of  such 
other  actions  as  may  be  necessary  to 
prevent,  minimize,  or  mitigate  damage 
to  the  public  health  or  welfare  or  to  the 
environment,  which  may  otherwise 
result  from  a  release  or  threat  of  release. 
The  term  includes,  in  addition,  without 
being  limited  to,  security  fencing  or 
other  measures  to  limit  access, 
provision  of  alternative  water  supplies, 
temporary  evacuation  and  housing  of 
threatened  individuals  not  otherwise 
provided  for,  action  taken  under  section 
104(b)  of  CERCLA.  post-removal  site 
control,  where  appropriate,  and  any 
emergency  assistance  which  may  be 
provided  under  the  Disaster  Relief  Act 
of  1974.  For  the  purpose  of  the  NCP,  the 
term  also  includes  enforcement 
activities  related  thereto. 

Bemoval  costs  as  defined  by  section 
1001  of  the  OPA,  means  the  costs  of 
removal  that  are  incurred  after  a 
discharge  of  oil  has  occurred,  or  in  any 
case  in  which  there  is  a  substantial 
threat  of  a  discharge  of  oil,  the  costs  to 
prevent,  minimize,  or  mitigate  oil 
pollution  from  such  an  incident. 

Bespond  or  response  as  defined  by 
section  101(25)  of  CERCLA,  means 
remove,  removal,  remedy,  or  remedial 
action,  including  enforcement  activities 
related  thereto. 

Besponsible  party  as  defined  by 
section  1001  of  the  OPA,  means  the 
following: 

(a)  Vessels — ^In  the  case  of  a  vessel, 
any  person  owning,  operating,  or 
demise  chartering  the  vessel. 

(b)  Onshore  facilities — In  the  case  of 
an  onshore  facility  (other  than  a 
pipeline),  any  person  owning  or 


operating  the  facility,  except  a  federal 
agency,  state,  municipality, 
commission,  or  political  subdivision  of 
a  state,  or  any  interstate  body,  that  as 
the  owner  transfers  possession  and  right 
to  use  the  property  to  another  person  by 
lease,  assignment,  or  f>ermit. 

(c)  Offshore  facilities — In  the  case  of 
an  offshore  facility  (other  than  a 
pipeline  or  a  deepwater  port  licensed 
under  the  Deepwater  Port  Act  of  1974 
(33  U.S.C  1501  et  seq.)),  the  lessee  or 
permittee  of  the  area  in  which  the 
facility  is  located  or  the  holder  of  a  right 
of  use  and  easement  granted  under 
applicable  state  law  or  the  Outer 
Continental  Shelf  Lands  Act  (43  U.S.C 
1301-1356)  for  the  area  in  which  the 
facility  is  located  (if  the  holder  is  a 
different  person  than  the  lessee  or 
permittee),  except  a  federal  agency, 
state,  municipality,  commission,  or 
political  subdivision  of  a  state,  or  any 
interstate  body,  that  as  owner  transfers 
possession  and  right  to  use  the  property 
to  another  person  by  lease,  assignment, 
or  permit. 

(d)  Deepwater  ports — In  the  case  of  a 
deepwater  port  licensed  under  the 
Deepwater  Port  Act  of  1974  (33  U.S.C. 
1501-1524),  the  licensee. 

(e)  Pipelines — In  the  case  of  a 
pipeline,  any  person  owning  or 
operating  the  pipeline. 

(f)  Abandonment — In  the  case  of  an 
abandoned  vessel,  onshore  facility, 
deepwater  port,  pipeline,  or  offshore 
facility,  the  persons  who  would  have 
been  responsible  parties  immediately 
prior  to  the  abandonment  of  the  vessel 
or  facility. 

SABA  is  the  Superfund  Amendments 
and  Reauthorization  Act  of  1986.  In 
addition  to  certain  free-standing 
provisions  of  law.  it  includes 
amendments  to  CERCLA.  the  Solid 
Waste  DispKisal  Act,  and  the  Internal 
Revenue  Code.  Among  the  free-standing 
provisions  of  law  is  Title  III  of  SARA, 
also  known  as  the  "Emergency  Planning 
and  Community  Right-fo-Know  Act  of 
1986  •  and  Title  IV  of  SARA,  also  known 
as  the  "Radon  Gas  and  Indoor  Air 
Quality  Research  Act  of  1986."  Title  V 
of  SARA  amending  the  Internal  Revenue 
Code  is  also  known  as  the  "Superfund 
Revenue  Act  of  1986." 

Sinking  agents  means  those  additives 
applied  to  oil  discharges  to  sink  floating 
pollutants  below  the  water  surface. 

Site  inspection  (SI)  means  an  on-site 
investigation  to  determine  whether 
there  is  a  release  or  potential  release  and 
the  nature  of  the  associated  threats.  The 
purpose  is  to  augment  the  data  collected 
in  the  preliminary  assessment  and  to 
generate,  if  necessary,  sampling  and 
other  field  data  to  determine  if  further 
action  or  investigation  is  appropriate. 
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Size  classes  of  discharges  refers  to  the 
following  size  classes  of  oil  discharges 
which  are  provided  as  guidance  to  the 
OSC  and  serve  as  the  criteria  for  the 
actions  delineated  in  subpart  D  of  this 
part.  They  are  not  meant  to  imply 
associated  degrees  of  hazard  to  public 
health  or  welfare,  nor  are  they  a 
measure  of  environmental  injury.  Any 
oil  dischai<ge  that  poses  a  substantial 
threat  to  public  health  or  welfare  or  the 
environment  or  results  in  significant 
public  concern  shall  be  classified  as  a 
major  discharge  regardless  of  the 
following  quantitative  measures: 

(a)  Minor  discharge  means  a  discharge 
to  the  inland  waters  of  less  than  1,000 
gallons  of  oil  or  a  discharge  to  the 
coastal  waters  of  less  than  10,000 
gallons  of  oil. 

(b)  Medium  discharge  means  a 
discharge  of  1.000  to  10.000  gallons  of 
oil  to  the  inland  waters  or  a  discharge 
of  10,000  to  100,000  gallons  of  oil  to  the 
coastal  waters. 

(c)  Major  discharge  means  a  discharge 
of  more  than  10,000  gallons  of  oil  to  the 
inland  waters  or  more  than  100,000 
gallons  of  oil  to  the  coastal  waters. 

Size  classes  of  releases  refers  to  the 
following  size  classifications  which  are 
provided  as  guidance  to  the  OSC  for 
meeting  pollution  reporting 
requirements  in  subpart  B  of  this  part. 
The  Hnal  determination  of  the 
appropriate  classification  of  a  release 
will  be  made  by  the  OSC  based  on 
consideration  of  the  particular  release 
(e.g.,  size,  location,  impact,  etc.): 

(a)  Minor  release  means  a  release  of  a 
quantity  of  hazardous  substance(s), 
pollutant(s),  or  contaminant(s)  that 
poses  minimal  threat  to  public  health  or 
welfare  or  the  environment. 

(b)  Medium  release  means  a  release 
not  meeting  the  criteria  for  classification 
as  a  minor  or  major  release. 

(c)  Major  release  means  a  release  of 
any  quantity  of  hazardous  substance(s), 
pollutant(s).  or  con  tarn  inant(s)  that 
poses  a  substantial  threat  to  public 
health  or  welfare  or  the  environment  or 
results  in  significant  public  concern. 

Sorbents  means  essentially  inert  and 
insoluble  materials  that  are  used  to 
remove  oil  and  hazardous  substances 
from  water  through  adsorption,  in 
which  the  oil  or  hazardous  substance  is 
attracted  to  the  sorbent  surface  and  then 
adheres  to  it;  absorption,  in  which  the 
oil  or  hazardous  substance  penetrates 
the  pores  of  the  sorbent  material;  or  a 
combination  of  the  two.  Sorbents  are 
generally  manufactured  in  particulate 
form  for  spreading  over  an  oil  slick  or 
as  sheets,  rolls,  pillows,  or  booms.  The 
sorbent  material  may  consist  of,  but  is 
not  limited  to,  the  following  materials: 

(a)  Organic  products — 


(1)  Peat  moss  or  straw; 

(2)  Cellulose  Bbers  or  cork; 

(3)  Com  cobs; 

(4)  Chicken,  duck,  or  other  bird 
feathers. 

(b)  Mineral  compounds — 

(1)  Volcanic  ash  or  perlite; 

(2)  Vermiculite  or  zeolite. 

(c)  Synthetic  products — 

(1)  Polypropylene; 

(2)  Polyethylene; 

(3)  Polyurethane; 

(4)  Polyester. 

Source  control  action  is  the 
construction  or  installation  and  start-up 
of  those  actions  necessary  to  prevent  the 
continued  release  of  hazardous 
substances  or  pollutants  or 
contaminants  (primarily  from  a  source 
on  top  of  or  within  the  ground,  or  in 
buildings  or  other  structures)  into  the 
environment. 

Source  control  maintenance  measures 
are  those  measures  intended  to  maintain 
the  effectiveness  of  source  control 
actions  once  such  actions  are  operating 
and  functioning  properly,  such  as  the 
maintenance  of  landfill  caps  and 
leachate  collection  systems. 

Specified  ports  and  harbors  means 
those  ports  and  hartx>r  areas  on  inland 
rivers,  and  land  areas  immediately 
adjacent  to  those  waters,  where  the 
usee  acts  as  predesignated  on-scene 
coordinator.  Precise  locations  are 
determined  by  EPA/USCG  regional 
agreements  and  identified  in  Federal 
Regional  Contingency  Plans  and  Area 
Contingency  Plans. 

Spill  of  national  significance  (SONS) 
means  a  spill  that  due  to  its  severity, 
size,  location,  actual  or  potential  impact 
on  the  public  health  and  welfare  or  the 
environment,  or  the  necessary  response 
effort,  is  so  complex  that  it  requires 
extraordinary  coordination  of  federal, 
state,  local,  and  responsible  party 
resources  to  contain  and  cleanup  the 
discharge. 

State  means  the  several  states  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico. 
Guam,  American  Samoa,  the  U.S.  Virgin 
Islands,  the  Commonwealth  of  the 
Northern  Marianas,  and  any  other 
territory  or  possession  over  which  the 
United  States  has  jurisdiction.  For 
purposes  of  the  NCP,  the  term  includes 
Indian  tribes  as  defined  in  the  NCP 
except  where  specifically  noted.  Section 
126  of  CERCLA  provides  that  the 
governing  body  of  an  Indian  tribe  shall 
be  afforded  substantially  the  same 
treatment  as  a  state  with  respect  to 
certain  provisions  of  CERCLA.  Section 
300.515(b}  of  the  NCP  describes  the 
requirements  pertaining  to  Indian  tribes 
that  wish  to  be  treated  as  states  under 
CERCLA. 


Superfund  Memorandum  of 
Agreement  (SMOA)  means  a 
nonbinding,  written  document  executed 
by  an  EPA  Regional  Administrator  and 
the  head  of  a  state  agency  that  may 
establish  the  nature  and  extent  of  EPA 
and  state  interaction  during  the 
removal,  pre-remedial,  remedial,  and/o' 
enforcement  response  process.  The 
SMOA  is  not  a  site-specific  document 
although  attachments  may  address 
specific  sites.  The  SMOA  generally 
defines  the  role  and  responsibilities  of 
both  the  lead  and  the  support  a^ncies. 

Superfund  state  contract  is  a  )oint. 
legally  binding  agreement  between  EPA 
and  a  state  to  obtain  the  necessary 
assurances  before  a  federal- lead 
remedial  action  can  begin  at  a  site.  In 
the  case  of  a  political  subdivision-lead 
remedial  response,  a  three-party 
Superfund  state  contract  among  EPA, 
the  state,  and  political  subdivision 
thereof,  is  required  before  a  political 
subdivision  takes  the  lead  for  any  phase 
of  remedial  response  to  ensure  state 
involvement  pursuant  to  section 
121(0(1)  of  CERCLA.  The  Superfund 
state  contract  may  be  amended  to 
provide  the  state's  CERCLA  section  104 
assurances  before  a  political  subdivision 
can  take  the  lead  for  remedial  action. 

Support  agency  means  the  agency  or 
agencies  that  provide  the  support 
agency  coordinator  to  furnish  necessary 
data  to  the  lead  agency,  review  response 
data  and  documents,  and  provide  other 
assistance  as  requested  by  the  OSC  or 
RPM.  EPA.  the  USCG,  another  federal 
agency,  or  a  state  may  be  support 
agencies  for  a  response  action  if 
operating  pursuant  to  a  contract 
executed  under  section  104(d)(1)  of 
CERCLA  or  designated  pursuant  to  a 
Superfund  Memorandum  of  Agreement 
entered  into  pursuant  to  subpart  F  of  the 
NCP  or  other  agreement.  The  support 
agency  may  also  concur  on  decision 
documents. 

Support  agency  coordinator  (SAC) 
means  the  official  designated  by  the 
support  agency,  as  appropriate,  to 
interact  and  coordinate  with  the  lead 
agency  in  response  actions  luider 
subpart  E  of  this  part. 

Surface  collecting  agents  means  those 
chemical  agents  that  form  a  surface  film 
to  control  the  layer  thickness  of  oil. 

Surface  washmg  agent  is  any  product 
that  removes  oil  from  solid  siu-faces. 
such  as  beaches  and  rocks,  through  a 
detergency  mechanism  and  does  not 
involve  dispersing  or  solubilizing  the  oil 
into  the  water  column. 

Tank  vessel  as  defined  by  section 
1001  of  the  OPA  means  a  vessel  that  is 
constructed  or  adapted  to  carry,  or  that 
carries  oil  or  hazardous  material  in  bulk 
as  cargo  or  cargo  residue,  and  that:  (1) 


Federal  Register  /  Vol.  58.  No.  203  /    Friday.  October  22.  1993  /    Proposed  Rules  54743 


Is  a  vessel  of  the  United  States;  (2) 
operates  on  the  navigable  waters;  or  (3) 
transfers  oil  or  hazardous  material  in  a 
place  subject  to  the  jurisdiction  of  the 
United  States. 

Threat  of  discharge  or  release,  see 
definitions  for  discharge  and  release. 

Threat  of  release,  see  deHnition  for 
release. 

Treatment  technology  means  any  unit 
operation  or  series  of  unit  operations 
that  alters  the  composition  of  a 
hazardous  substance  or  pniUutant  or 
contaminant  through  chemical, 
biological,  or  physical  means  so  as  to 
reduce  toxicity,  mobility,  or  volidne  of 
the  contaminated  materials  being 
treated.  Treatment  technologies  are  an 
alternative  to  land  disposal  of  hazardous 
wastes  without  treatment. 

Trustee  means  an  official  of  a  federal 
natural  resources  management  agency 
designated  in  subpart  G  of  the  NCP  or 
a  designated  state  official  or  Indian  tribe 
or,  in  the  case  of  discharges  covered  by 
the  OPA,  a  foreign  government  official, 
who  may  pursue  claims  for  damages 
under  section  107(f)  of  CERCLA  or 
section  1006  of  the  OPA. 

United  States  when  used  in  relation  to 
section  311(a)(5)  of  the  CWA,  means  the 
states,  the  District  of  Columbia,  the 
^Commonwealth  of  Puerto  Rico,  the 
Northern  Mariana  Islands,  Guam, 
American  Samoa,  the  United  States 
Virgin  Islands,  and  the  Pacific  Island 
Governments.  United  States,  when  used 
in  relation  to  section  101(27)  of  CERCLA 
and  section  1001(36)  of  the  OPA, 
includes  the  several  states  of  the  United 
States,  the  District  of  Columbia,  the 
Ccnnmon wealth  of  Puerto  Rico,  Guam, 
American  Samoa,  the  United  States 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Marianas,  and  any  other 
territory  or  possession  over  which  the 
United  States  has  jurisdiction. 

Vessel  aa  defined  by  section  101(28) 
of  CERCLA,  means  every  description  of 
watercraft  or  other  artificial  contrivance 
used,  or  capable  of  being  used,  as  a 
means  of  transportation  on  water;  and, 
as  defined  by  section  311(a)(3)  of  the 
CWA,  means  every  description  of 
watercraft  or  other  artificial  contrivance 
used,  or  capable  of  being  used,  as  a 
means  of  transportation  on  water  other 
than  a  public  vessel. 


Volunteer  means  any  individual 
accepted  to  perform  services  by  the  lead 
agency  which  has  authority  to  accept 
volunteer  services  (examples:  See  16 
U.S.a  742f(c)).  A  volunteer  is  subject  to 
the  provisions  of  the  authorizing  statute 
and  the  NCP. 

Worst  case  discharge  as  defined  by 
section  311(a)(24)  of  the  CWA.  means, 
in  the  case  of  a  vessel,  a  discharge  in 
adverse  weather  conditions  of  its  entire 
cargo,  and.  in  the  case  of  an  offshore 
facility  or  onshore  facility,  the  largest 
foreseeable  discharge  in  adverse 
weather  conditions. 

§  300.6    Use  of  numtMr  and  gender. 

As  used  in  this  regulation,  words  in 
the  singular  also  include  the  plural  and 
words  in  the  masculine  gender  also 
include  the  feminine  and  vice  versa,  as 
the  case  may  require. 

i  300.7    Computation  of  time. 

In  computing  any  period  of  time 
prescribed  or  allowed  in  these  rules  of 
practice,  except  as  otherwise  provided, 
the  day  of  the  event  from  which  the  * 
designated  period  begins  to  run  shall 
not  be  included.  Saturdays,  Sundays, 
and  federal  legal  holidays  shall  be 
included.  When  a  stated  time  expires  on 
a  Saturday,  Sunday,  or  legal  holiday,  the 
stated  time  period  shall  be  extended  to 
include  the  next  business  day. 

Subpart  B— Responsibility  arnJ 
Organization  for  Response 

i  300.100    Duties  of  President  delegated  to 
federal  agencies. 

In  Executive  Orders  12580  and  12777. 
the  President  delegated  certain 
functions  and  responsibilities  vested  in 
him  by  the  CWA.  CERCLA.  and  the 
OPA. 

i  30ai05    General  organization  concepts. 
(a)  Federal  agencies  should: 

(1)  Plan  for  emergencies  and  develop 
procedures  for  addressing  oil  discharges 
and  releases  of  hazardous  substances, 
pollutants,  or  contaminants; 

(2)  Coordinate  their  planning, 
preparedness,  and  response  activities 
with  one  another; 

(3)  Coordinate  their  planning, 
preparedness,  and  response  activities 


with  affected  states,  local  governments, 
and  private  entities;  and 

(4)  Make  available  those  facilities  or 
resources  that  may  be  useful  in  a 
response  situation,  consistent  with 
agency  authorities  and  capabilities. 

(b)  Three  fundamental  Idnds  of 
activities  are  performed  pursuant  to  the 
NCP: 

(1)  Preparedness  planning  and 
coordination  for  response  to  a  discharge 
of  oil  or  release  of  a  hazardous 
substance,  pollutant,  or  contaminant; 

(2)  Notification  and  communications; 
and 

(3)  Response  operations  at  the  scene 
of  a  discharge  or  release. 

(c)  The  organizational  elements 
created  to  perform  these  activities  are: 

(1)  TTie  National  Response  Team 
(NRT),  responsible  for  national  response 
and  preparedness  planning,  for 
coordinating  regional  planning,  and  for 
providing  policy  guidance  and  support 
to  the  Regional  Response  Teams  (RRTs). 
NRT  membership  consists  of 
representatives  from  the  agencies 
specified  in  §300. 175(b). 

(2)  RRTs,  responsible  for  regional 
planning  and  preparedness  activities 
before  response  actions,  and  for 
providing  advice  and  support  to  the 
OSC  or  RPM  when  activated  during  a 
response.  RRT  membership  consists  of 
designated  representatives  from  each 
federal  agency  participating  in  the  NRT 
together  with  state  and  (as  agreed  upon 
by  the  states)  local  government 
representatives. 

(3)  The  OSC  and  the  RPM.  primarily 
responsible  for  directing  response 
efforts  and  coordinating  all  other  efforts 
at  the  scene  of  a  discharge  or  release. 
The  other  respK>nsibilities  of  OSCs  and 
RPMs  are  described  in  §  300.135. 

(4)  Area  Committees,  responsible  for 
developing,  under  direction  of  the  OSC. 
Area  Contingency  Plans  (ACPs)  for  each 
area  designated  by  the  President. 
Responsibilities  of  Area  Committees  are 
described  in  §  300.205(c). 

(d)(1)  The  organizational  concepts  of 
the  national  resf>onse  system  are 
depicted  in  the  following  Figure  1: 
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Figure  I 
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'The  same  federal  agencies  participate  on  both  the  National  Response  Team  (NRT) 
and  the  Ftegional  Response  Team  (RRT).  Federal  agencies  on  the  RRT  are 
represented  by  regional  staff.  Abbreviations  used  in  this  figure  are  explained 
in  §300.4. 
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(2)  The  standard  federal  regional  boundaries  (which  are  also  the  geographic  areas  of  responsibility  for  the  RRT 
RRTs)  are  shown  in  the  following  Figure  2: 
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[3)  The  usee  District  boundaries  are  shown  in  the  following  Figure  3: 
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§300.110    National  Response  Team. 

National  planning  and  coordination  is 
accomplished  through  the  NRT. 

(a)  The  NRT  consists  of 
representatives  from  the  agencies  named 
in  §  300.175(b).  Each  agency  shall 
designate  a  member  to  the  team  and 
sufficient  alternates  to  ensure 
representation,  as  agency  resources 
permit.  The  NRT  will  consider  requests 
for  membership  on  the  NRT  from  other 
agencies.  Other  agencies  may  request 
membership  by  forwarding  such 
requests  to  the  chair  of  the  NRT. 

(b)  The  chair  of  the  NRT  shall  be  the 
representative  of  EPA  and  the  vice  chair 
shall  be  the  representative  of  the  USCG, 
with  the  exception  of  periods  of 
activation  because  of  response  action. 
CKiring  activation,  the  chair  shall  be  the 
member  agency  providing  the  OSC/ 
RPM.  The  vice  chair  shall  maintain 
records  of  NRT  activities  along  with 
national,  regional,  and  area  plans  for 
response  actions. 

(c)  While  the  NRT  desires  to  achieve 
a  consensus  on  all  matters  brought 
before  it,  certain  matters  may  prove 
unresolvable  by  this  means.  In  such 
cases,  each  agency  serving  as  a 
participating  agency  on  the  NRT  may  be 
accorded  one  vote  in  NRT  proceedings. 

(d)  The  NRT  may  establish  such 
bylaws  and  committees  as  it  deems 
appropriate  to  further  the  purposes  for 
which  it  is  established. 

(e)  The  NRT  shall  evaluate  methods  of 
responding  to  discharges  or  releases; 
shall  recommend  any  changes  needed  in 
theresponse  organization;  and  shall 
recommend  to  the  Administrator  of  EPA 
changes  to  the  NCP  designed  to  improve 
the  effectiveness  of  the  national 
response  system,  including  drafting  of 
regulatory  language. 

(0  The  NRT  shall  provide  policy  and 
program  direction  to  the  RRTs. 

(g)  The  NRT  may  consider  and  make 
recommendations  to  appropriate 
agencies  on  the  training,  equipping,  and 
protection  of  response  teams  and 
necessary  research,  development, 
demonstration,  and  evaluation  to 
improve  response  capabilities. 

(h)  Direct  planning  and  preparedness 
responsibilities  of  the  NRT  include: 

(1)  Maintaining  national  preparedness 
to  respond  to  a  major  discharge  of  oil  or 
release  of  a  hazardous  substance, 
pollutant,  or  contaminant  that  is  beyond 
regional  capabilities; 

(2)  Publishing  guidance  documents 
for  preparation  and  implementation  of 
SARA  Title  III  local  emergency  response 
plans; 

(3)  Monitoring  incoming  reports  from 
all  RRTs  and  activating  for  a  response 
action,  when  necessary; 


(4)  Coordinating  a  national  program  to 
assist  member  agencies  in  preparedness 
planning  and  response,  and  enhancing 
coordination  of  member  agency 
preparedness  programs; 

(5)  Developing  procedures,  in 
coordination  with  the  NSFCC,  as 
appropriate,  to  ensure  the  coordination 
of  federal,  state,  and  local  governments, 
and  private  response  to  oil  discharges 
and  releases  of  hazardous  substances, 
pollutants,  or  contaminants; 

(6)  Monitoring  response-related 
research  and  development,  testing,  and 
evaluation  activities  of  NRT  agencies  to 
enhance  coordination,  avoid 
duplication  of  effort,  and  facilitate 
research  in  support  of  response 
activities: 

(7)  Developing  recommendations  for 
response  training  and  for  enhancing  the 
coordination  of  available  resources 
among  agencies  with  training 
responsibilities  under  the  NCP; 

(8)  Reviewing  regional  responses  to 
oil  discharges  and  hazardous  substance, 
pollutant,  or  contaminant  releases, 
including  an  evaluation  of  equipment 
readiness  and  coordination  among 
responsible  public  agencies  and  private 
organizations;  and 

(9)  Assist  in  developing  a  national 
exercise  program,  in  coordination  with 
the  NSFCC.  to  ensure  preparedness  and 
coordination  nationwide. 

(i)  The  NRT  will  consider  matters 
referred  to  it  for  advice  or  resolution  by 
anRRT. 

(j)  The  NRT  should  be  activated  as  an 
emergency  response  team: 

(1)  When  an  oil  discharge  or 
hazardous  substance  release: 

(i)  Exceeds  the  response  capability  of 
the  region  in  which  it  occurs; 

(ii)  Transects  regional  boundaries;  or 
(iii)  Involves  a  substantial  threat  to 
the  public  health  or  welfare  or  the 
environment,  substantial  amounts  of 
property,  or  substantial  threats  to 
natural  resources; 

(2)  If  requested  by  any  NRT  member, 
(k)  When  activated  for  a  response 

action,  the  NRT  shall  meet  at  the  call  of 
the  chair  and  may: 

(1)  Monitor  and  evaluate  reports  from 
the  OSC/RPM  and  recommend  to  the 
OSC/RPM,  through  the  RRT.  actions  to 
combat  the  discharge  or  release; 

(2)  Request  other  federal,  state,  and 
local  governments,  or  private  agencies, 
to  provide  resources  under  their  existing 
authorities  to  combat  a  discharge  or 
release,  or  to  monitor  response 
operations;  and 

(3)  Coordinate  the  supply  of 
equipment,  personnel,  or  technical 
advice  to  the  affected  region  from  other 
regions  or  districts. 


§  300. 115    Regional  Response  Teams. 

(a)  Regional  planning  and 
coordination  of  preparedness  and 
response  actions  is  accomplished 
through  the  RRT.  In  the  case  of  a 
discharge  of  oil,  preparedness  activities 
will  be  carried  out  in  conjunction  with 
Area  Committees,  as  appropriate.  The 
RRT  agency  membership  parallels  that 
oftheNRT,  as  described  in  §300.110, 
but  also  includes  state  and  local 
representation.  The  RRT  provides: 

(1)  The  appropriate  regional 
mechanism  for  development  and 
coordination  of  pre];>aredness  activities 
before  a  response  action  is  taken  and  for 
coordination  of  assistance  and  advice  to 
the  OSC/RPM  during  such  response 
actions;  and 

(2)  Guidance  to  Area  Committees,  as 
appropriate,  to  ensure  inter-area 
consistency  and  consistency  of 
individual  ACPs  with  the  RCP  and  NCP. 

(b)  The  two  principal  components  of 
the  RRT  mechanism  are  a  standing 
team,  which  consists  of  designated 
representatives  from  each  participating 
federal  agency,  state  governments,  and 
local  governments  (as  agreed  upon  by 
the  states);  and  incident-specific  teams 
formed  from  the  standing  team  when 
the  RRT  is  activated  for  a  response.  On 
incident-specific  teams,  participation  by 
the  RRT  member  agencies  will  relate  to 
the  technical  nature  of  the  incident  and 
its  ge^raphic  location. 

(1)  The  standing  team's  jurisdiction 
corresponds  to  the  standard  federal 
regions,  except  for  Alaska,  Oceania  in 
the  Pacific,  and  the  Caribbean  area,  each 
of  which  has  a  separate  standing  RRT. 
The  role  of  the  standing  RRT  includes 
communications  systems  and 
procedures,  planning,  coordination, 
training,  evaluation,  preparedness,  and 
related  matters  on  a  regionwide  basis.  It 
also  includes  coordination  of  Area 
Committees  for  these  functions  in  areas 
within  their  respective  regions,  as 
appropriate. 

(2)  The  role  of  the  incident-specific 
team  is  determined  by  the  operational 
requirements  of  the  response  to  a 
specific  discharge  or  release. 
Appropriate  levels  of  activation  and/or 
notification  of  the  incident-specific 
RRT,  including  participation  by  state 
and  local  governments,  shall  be 
determined  by  the  designated  RRT  chair 
for  the  incident,  based  on  the  RCP.  The 
incident-specific  RRT  supports  the 
designated  OSCVRPM.  The  designated 
OSC/RPM  directs  response  efforts  and 
coordinates  all  other  efforts  at  the  scene 
of  a  discharge  or  release. 

(c)  The  representatives  of  EPA  and  the 
USCG  shall  act  as  co-chairs  of  RRTs 
except  when  the  RRT  is  activated.  When 
the  RRT  is  activated  for  response 
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actions,  the  chair  shall  be  the  member 
agency  providing  the  OSC7RPM. 

(d)  Each  participating  agency  should 
designate  one  member  and  at  least  one 
alternate  member  to  the  RRT.  Agencies 
whose  regional  subdivisions  do  not 
correspond  to  the  standard  federal 
regions  may  designate  additional 
representatives  to  the  standing  RRT  to 
ensure  appropriate  coverage  of  the 
standard  federal  region.  Participating 
states  may  also  designate  one  member 
and  at  least  one  alternate  member  to  the 
RRT.  Indian  tribal  governments  may 
arrange  for  representation  with  the  RRT 
appropriate  to  their  geographical 
location.  All  agencies  and  states  may 
also  provide  additional  representatives 
as  observers  to  meetings  of  the  RRT. 

(e)  RRT  members  should  designate 
representatives  and  alternates  from  their 
agencies  as  resource  personnel  for  RRT 
activities,  including  RRT  work 
planning,  and  membership  on  incident- 
speciHc  teams  in  support  of  the  OSCs/ 
RPMs. 

(f)  Federal  RRT  members  or  their 
representatives  should  provide  OSCs/ 
RPMs  with  assistance  from  their 
respective  federal  agencies 
commensurate  with  agency 
responsibilities,  resources,  and 
capabilities  within  the  region.  During  a 
response  action,  the  members  of  the 
RRT  should  seek  to  make  available  the 
resources  of  their  agencies  to  the  OSC/ 
RPM  as  specified  in  the  RCP  and  ACP. 

(g)  RRT  members  should  nominate 
appropriately  qualified  representatives 
from  their  agencies  to  work  with  OSCs 
in  developing  and  maintaining  ACPs. 

(h)  Affected  states  are  encouraged  to 
participate  actively  in  all  RRT  activities. 
Each  state  governor  is  requested  to 
assign  an  office  or  agency  to  represent 
the  state  on  the  appropriate  RRT;  to 
designate  representatives  to  work  with 
the  RRT  in  developing  RCPs;  to  plan  for. 
make  available,  and  coordinate  state 
resources;  and  to  serve  as  the  contact 
point  for  coordination  of  response  with 
local  government  agencies,  whether  or 
not  represented  on  the  RRT.  The  state's 
RRT  representative  should  keep  the 
Slate  Emergency  Response  Commission 
(SERC).  described  in  §  300.205(d), 
apprised  of  RRT  activities  and 
coordinate  RRT  activities  with  the 
SERC.  Local  governments  are  invited  to 
participate  in  activities  on  the 
appropriate  RRT  as  provided  by  state 
law  or  as  arranged  by  the  state's 
representative.  Indian  tribes  are  also 
invited  to  participate  in  such  activities. 

(i)  The  standing  RRT  shall 
recommend  changes  in  the  regional 
response  organization  as  needed,  revise 
the  RCP  as  needed,  evaluate  the 
preparedness  of  the  participating 


agencies  and  the  effectiveness  of  ACPs 
for  the  federal  response  to  discharges 
and  releases,  and  provide  technical 
assistance  for  preparedness  to  the 
response  community.  The  RRT  should: 

(1)  Review  and  comment,  to  the 
extent  practicable,  on  local  emergency 
response  plans  or  other  issues  related  to 
the  preparation,  implementation,  or 
exercise  of  such  plans  upon  request  of 

a  local  emergency  planning  committee; 

(2)  Evaluate  regional  and  local 
responses  to  discharges  or  releases  on  a 
continuing  basis,  considering  available 
legal  remedies,  equipment  readiness, 
and  coordination  among  responsible 
public  agencies  and  private 
organizations,  and  recommend 
improvements; 

(3)  Recommend  revisions  of  the  NCP 
to  the  NRT.  based  on  observations  of 
response  operations; 

(4)  Review  OSC  actions  to  ensure  that 
RCPs  and  ACPs  are  effective; 

(5)  Encourage  the  state  and  local 
response  community  to  improve  its 
preparedness  for  response; 

(6)  In  coordination  with  Area 
Committees,  conduct  advance  planning 
for  use  of  dispersants.  surface  washing 
agents,  surface  collecting  agents, 
burning  agents,  bioremediation  agents, 
or  other  chemical  agents  in  accordance 
with  subpart  J  of  this  part; 

(7)  Be  prepared  to  provide  response 
resources  to  major  discharges  or  releases 
outside  the  region; 

(8)  Conduct  or  participate  in  training 
and  exercises  as  necessary  to  encourage 
preparedness  activities  of  the  response 
community  within  the  region; 

(9)  Meet  at  least  semiannually  to 
review  response  actions  carried  out 
during  the  preceding  period,  consider 
changes  in  RCPs.  and  recommend 
changes  in  ACPs; 

(10)  Provide  letter  reports  on  RRT 
activities  to  the  NRT  twice  a  year,  no 
later  than  January  31  and  July  31.  At  a 
minimum,  reports  should  summarize 
recent  activities,  organizational  changes, 
operational  concerns,  and  efforts  to 
improve  state  and  local  coordination; 
and 

(11)  Ensure  maximum  participation  in 
the  national  exercise  program  for 
announced  and  unannounced  exercises. 

(j)(l)  The  RRT  may  be  activated  by  the 
chair  as  an  incident-specific  response 
team  when  a  discharge  or  release: 

(i)  Exceeds  the  response  capability 
available  to  the  OSC/RPM  in  the  place 
where  -1  occurs; 

(ii)  Transects  state  boundaries; 

(iii)  May  pose  a  substantial  threat  to 
the  public  health  or  welfare  or  the 
environment,  or  to  regionally  significant 
amounts  of  property;  or 

(iv)  Is  a  worst  case  discharge,  as 
described  in  §  300.324.  RCPs  shall 


specify  detailed  criteria  for  activation  of 
RRTs. 

(2)  The  RRT  will  be  activated  during 
any  discharge  or  release  upon  a  request 
from  the  OSC/RPM.  or  hx)m  any  RRT 
representative,  to  the  chair  of  the  RRT. 
Requests  for  RRT  activation  shall  later 
be  confirmed  in  writing.  Each 
representative,  or  an  appropriate 
alternate,  should  be  notified 
immediately  when  the  RRT  is  activated. 

(3)  During  prolonged  removal  or 
remedial  action,  the  RRT  may  not  need 
to  be  activated  or  may  need  to  be 
activated  only  in  a  limited  sense,  or  may 
need  to  have  available  only  those 
member  agencies  of  the  RRT  who  are 
directly  affected  or  who  can  provide 
direct  response  assistance. 

(4)  When  the  RRT  is  activated  for  a 
dis<;harge  or  release,  agency 
representatives  shall  meet  at  the  call  mf 
the  chair  and  mav: 

(i)  Monitor  and  evaluate  reports  from 
the  OSC/RPM.  advise  the  OSC/RPM  on 
the  duration  and  extent  of  response,  and 
recommend  to  the  OSC/RPM  specific 
actions  to  respond  to  the  discharge  or 
release; 

(ii)  Request  other  federal,  state,  or 
local  governments,  or  private  agencies, 
to  provide  resources  under  their  existing 
authorities  to  respond  to  a  discharge  or 
release  or  to  monitor  response 
operations;. 

(iii)  Help  the  OSC/RPM  prepare 
information  releases  for  the  public  and 
for  communication  with  the  NRT; 

(iv)  If  the  circumstances  warrant, 
make  recommendations  to  the  regional 
or  district  head  of  the  agency  providing 
the  OSC/RPM  that  a  different  OSaRPM 
should  be  designated;  and 

(v)  Submit  pollution  reports  to  the 
NRC  as  significant  developments  occur. 

(5)  At  the  regional  level,  a  Regional 
Response  Center  (RRC)  may  provide 
facilities  and  personnel  for 
communications,  information  storage, 
and  other  requirements  for  coordinating 
response.  The  location  of  each  RRC 
should  be  provided  in  the  RCP. 

(6)  When  the  RRT  is  activated, 
affected  states  may  participate  in  all 
RRT  deliberations.  State  government 
representatives  participating  in  the  RRT 
have  the  same  status  as  any  federal 
member  of  the  RRT. 

(7)  The  RRT  can  be  deactivated  when 
the  incident-specific  RRT  chair 
determines  that  the  OSC/RPM  no  longer 
requires  RRT  assistance. 

(8)  Notification  of  the  RRT  may  be 
appropriate  when  full  activation  is  not 
necessary,  with  systematic 
communication  of  pollution  reports  or 
other  means  to  keep  RRT  members 
informed  as  to  actions  of  potential 
concern  to  a  particular  agency,  or  to 
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assist  in  later  RRT  evaluation  of 
recionwide  response  efl'ectiveness. 
(k)  Whenever  there  is  insunicient 
national  policy  guidance  on  a  matter 
before  the  RRT.  a  technical  matter 
requiring  solution,  a  question 
concerning  interpretation  of  the  NCP,  or 
a  disagreement  on  discretionary  actions 
among  RRT  members  that  cannot  be 
resolved  at  the  regional  level,  it  may  be 
referred  to  the  NRT,  described  in 
§300.110,  for  advice. 

$300,120    On-scene  coordinators  and 
remedial  project  managers:  General 
responsitMlities. 

(a)  The  OSC/RPM  directs  response 
eHbrts  and  coordinates  all  other  efforts 
at  the  scene  of  a  discharge  or  release.  As 
part  of  the  planning  and  preparedness 
for  response,  OSCs  shall  be 
predesignated  by  the  regional  or  district 
head  of  the  lead  agency.  EPA  and  the 
USCG  shall  predesigiiate  OSCs  for  all 
areas  in  each  region,  except  as  provided 
in  paragraphs  (c)  and  (d)  of  this  section. 
RPMs  shall  be  assigned  by  the  lead 
agency  to  manage  remedial  or  other 
response  actions  at  NPL  sites,  except  as 
provided  in  paragraphs  (c)  and  (d)  of 
this  section. 

(1)  The  VSCG  shall  provide  OSCs  for 
oil  discharges,  including  discharges 
from  facilities  and  vessels  under  the 
jurisdiction  of  another  federal  agency, 
within  or 'threatening  the  coastal  zone. 
The  USCG  shall  also  provide  OSCs  for 
the  removal  of  releases  of  hazardous 
substances,  pollutants,  or  contaminants 
into  or  threatening  the  coastal  zone, 
except  as  provided  in  paragraph  (b)  of 
this  section.  The  USCG  shall  not 
provide  predesignated  OSCs  for 
discharges  or  releases  from  hazardous 
waste  management  facilities  or  in 
similarly  chronic  incidents.  The  USCG 
shall  provide  an  initial  response  to 
discharges  or  releases  from  hazardous 
waste  management  facilities  within  the 
coastal  zone  in  accordance  with 
Department  of  Transportation  (DOT)/ 
EPA  Instrument  of  Redelegation  (May 
27, 1988)  except  as  provided  by 
paragraph  (b)  of  this  section.  The  USCG 
OSC  shall  contact  the  cognizant  RPM  as 
soon  as  it  is  evident  that  a  removal  may 
require  a  follow-up  remedial  action,  to 
ensure  that  the  required  planning  can  be 
initiated  and  an  orderly  transition  to  an 
EPA  or  state  lead  can  occur. 

(2)  EPA  shall  provide  OSCs  for 
discharges  or  releases  into  or 
threatening  the  inland  zone  and  shall 
provide  RPMs  for  federally  funded 
remedial  actions,  except  in  the  case  of 
state-lead  federally  funded  response  and 
as  provided  in  paragraph  (b)  of  this 
section.  EPA  will  also  assume  all 
remedial  actiois  at  NPL  sites  in  the 


coastal  zone,  even  where  removals  are 
initiated  by  the  USCG.  except  as 
provided  in  paragraph  (b)  of  this 
section. 

(b)  In  general,  USCG  Captains  of  the 
Port  (COTP)  shall  serve  as  the 
designated  OSCs  for  areas  in  the  coastal 
zone  for  which  an  ACP  Is  required 
under  CWA  section  311{j)  and  EPA 
Regional  Administrators  shall  designate 
OSCs  for  areas  in  the  inland  zone  for 
which  an  ACP  is  required  under  CWA 
section  311(j]. 

(c)  For  releases  of  hazardous 
substances,  pollutants,  or  contaminants, 
when  the  release  is  on,  or  the  sole 
source  of  the  release  is  from,  any  facility 
or  vessel,  including  vessels  bareboat- 
chartered  and  operated,  under  the 
jurisdiction,  custody,  or  control  of  DGD, 
DOE,  or  other  federal  agency: 

(1)  In  the  case  of  DOD  or  DOE,  DOD 
or  UOE  shall  provide  OSCs/RPMs 
responsible  for  taking  all  response 
actions;  and 

(2)  In  the  case  of  a  federal  agency 
othe|  than  EPA,  DOD,  or  DOE,  such 
agency  shall  provide  OSCs  for  all 
removal  actions  that  are  not 
emergencies  and  shall  provide  RPMs  for 
all  remedial  actirais. 

(d)  DOD  will  be  the  removal  response 
authority  with  respect  to  incidents 
involving  EXDD  military  weapons  and 
munitions  or  weapons  and  munitions 
under  the  jurisdiction,  custody,  or 
control  of  DOD. 

(e)  The  OSC  is  responsible  for 
overseeing  development  of  the  ACP  in 
the  area  of  the  OSC's  responsibility. 
ACPs  shall,  as  appropriate,  be 
accomphshed  in  cooperation  with  the 
RRT,  and  designated  state  and  local 
representatives.  The  OSC  coordinates, 
directs,  and  reviews  the  woric  of  other 
agencies.  Area  Committees,  responsible 
parties,  and  contractors  to  assure 
compliance  with  the  NCP,  decision 
document,  consent  decree, 
administrative  order,  and  lead  agency- 
approved  plans  applicable  to  the 
response. 

(f)  The  RPM  is  the  prime  contact  for 
remedial  or  other  response  actions  being 
taken  (or  needed)  at  sites  on  the 
proposed  or  promulgated  NPL,  and  for 
sites  not  on  the  NPL  but  under  the 
jurisdiction,  custody,  or  control  of  a 
federal  agency.  The  RPM's 
responsibilities  include: 

(1)  Fund-financed  response:  The  RPM 
coordinates,  directs,  and  reviews  the 
work  of  EPA,  states  and  local 
governments,  the  U.S.  Army  Corps  of 
Engineers,  and  all  other  agencies  and 
contractors  to  assure  compliance  with 
the  NCP.  Based  upon  the  reports  of 
these  parties,  the  RPM  recommends 
action  for  decisions  by  lead  agency 


officials.  The  RPM's  period  of 
responsibility  begins  prior  to  initiation 
of  the  remedial  investigation/feasibility 
study  (Rl/FS).  described  in  §  300.430. 
and  continues  through  design,  remedial 
action,  deletion  of  the  site  from  the  NPL. 
and  the  CERCLA  cost  recovery  activity. 
When  a  removal  and  remedial  actipn 
occur  at  the  same  site,  the  OSC  and 
RPM  should  coordinate  to  ensure  an 
orderly  transition  of  responsibility. 

(2)  Federal-lead  non-Fund-financed 
response:  The  RPM  coordinates,  directs, 
and  reviews  the  work  of  other  agencies, 
responsible  parties,  and  contractors  to 
assure  compliance  with  the  NCP, 
Record  of  liecision  (RCMD),  consent 
decree,  administrative  order,  and  lead 
agency-approved  plans  applicable  to  the 
response.  Based  uf>on  the  reports  of 
these  parties,  the  RPM  shall  recommend 
action  for  decisions  by  lead  agency 
officials.  The  RPM's  period  of 

-  responsibility  begins  prior  to  initiation 
of  the  RI/FS,  described  in  §  300.430,  and 
continues  through  design  end  remedial 
action  and  the  CERCLA  cost  recovery 
activity.  The  OSC  and  RPM  shall  ensure 
orderly  transition  of  responsibilities 
from  one  to  the  other. 

(3)  The  RPM  shall  participate  in  all 
decision-making  processes  necessary  to 
ensure  compliance  with  the  NCP. 
including,  as  appropriate,  agreements 
between  EPA  or  other  federal  agencies 
and  the  state.  The  RPM  may  also  review 
responses  where  EPA  has  preauthorized 
a  person  to  Gle  a  claim  for 
reimbursement  to  determine  that  the 
response  was  consistent  with  the  terms 
of  such  preauthorization  in  cases  where 
claims  are  filed  for  reimbursement 

(g)(1)  Where  a  support  agency  has 
been  identified  through  a  cooperative 
agreement,  Superfund  Memorandum  of 
Agreement  (SMOA),  or  other  agreement, 
that  agency  may  designate  a  support 
agency  coordinator  (SAC)  to  provide 
assistance,  as  requested,  by  the  OSC/ 
RPM.  The  SAC  is  the  prime 
representative  of  the  support  agency  for 
response  actions. 

(2)  The  SAC'S  responsibilities  may 
include: 

(i)  fh-oviding  and  reviewing  data  and 
documents  as  requested  by  the  OSC/ 
RPM  during  the  planning,  design,  and 
cleanup  activities  of  the  response 
action:  and 

(ii)  Providing  other  assistance  as 
requested. 

(n)(l)  The  lead  agency  should  provide 
appropriate  training  for  its  OSCs,  RPMs. 
and  odier  response  personnel  to  carry 
out  their  responsibilities  under  the  NCP. 

(2)  OSCs/RPMs  should  ensure  that 
persons  designated  to  act  as  their  on- 
scene  representatives  are  adequately 
trained  and  prepared  to  carry  out 
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actions  under  the  NCP,  to  the  extent 
practicable. 

|300l12S    Nettficatlon  and 
communication*. 

(a)  The  National  Response  Center 
(NRC).  located  at  USCG  Headquarters,  is 
the  national  communications  center, 
continuously  manned  for  handling 
activities  related  to  response  actions. 
The  NRC  acts  as  the  single  point  of 
contact  for  all  pollution  incident 
reporting,  and  as  the  NRT 
communications  center.  Notice  of 
discharges  must  be  made  telephonically 
through  a  toll  free  number  or  a  special 
local  number  (Telecommunication 
Device  for  the  Deaf  (TDD)  and  collect 
calls  accepted).  (Notification  details 
appear  in  §§  300.300  and  300.405.)  The 
NRC  receives  and  immediately  relays 
telephone  notices  of  discharges  or 
releases  to  the  appropriate 
predesignated  federal  OSC  The 
telephone  report  is  distributed  to  any 
interested  NRT  member  agency  or 
federal  entity  that  has  established  a 
written  agreement  or  understanding 
with  the  NRC  The  NRC  evaluates 
incoming  information  and  immediately 
advises  FEMA  of  a  potential  major 
disaster  situation. 

tb)  The  Conmiandant.  USCG,  in 
conjunction  with  other  NRT  agencies, 
shall  provide  the  necessary  personnel, 
communications,  plotting  facilities,  and 
equipment  for  the  NRC 

(c)  Notice  of  an  oil  discharge  or 
release  of  a  hazardous  substance  in  an 
amount  equal  to  or  greater  than  the 
reportable  quantity  must  be  made 
immediately  in  accordance  with  33  CFR 
part  153,  subpart  B,  and  40  CFR  part 
302,  respectively.  Notification  shall  be 
made  to  the  NRC  Duty  Officer,  HQ 
USCG,  Washington,  EX:,  telephone  (800) 
424-8802  or  (202)  267-2675.  All  notices 
of  discharges  or  releases  received  at  the 
NRC  will  be  relayed  immediately  by 
telephone  to  the  OSC 

S  300.1 30    Detemiinatlons  to  initiate 
response  and  special  conditions. 

(a)  In  accordance  with  CWA  and 
CERCLA,  the  Administrator  of  EPA  or 
the  Secretary  of  the  department  in 
which  the  USCG  is  operating,  as 
appropriate,  is  authorized  to  act  for  the 
United  States  to  take  res[V)nse  measures 
deemed  necessary  to  protect  the  public 
health  or  welfare  or  environment  from 
discharges  of  oil  or  releases  of 
hazardous  substances,  pollutants,  or 
contaminants  except  with  respect  to 
such  releases  on  or  hx>m  vessels  or 
facilities  under  the  jurisdiction, 
custody,  or  control  of  other  federal 
agencies. 


(b)  The  Administrator  of  EPA  or  the 
Secretary  of  th<>  department  in  which 
the  USCG  is  opof^ting,  as  appropriate,  is 
authorized  to  initiate  and,  in  the  case  of 
a  discharge  posing  a  substantial  threat  to 
public  health  or  welfare  is  required  to 
initiate  and  dir«>rt.  appropriate  response 
activities  when  the  Administrator  or 
Secretary  determines  that  any  oil  or 
CWA  hazardous  substance  is  discharged 
or  there  is  a  substantial  threat  of  such 
discharge  ht>m  any  vessel  or  offshore  or 
onshore  facility  into  or  on  the  navigable 
waters  of  the  United  States,  on  the 
adjoining  shorelines  to  the  navigable 
waters,  into  or  on  the  waters  of  the 
exclusive  economic  zone,  or  that  may 
affect  natural  resources  belonging  to, 
appertaining  to,  or  under  exclusive 
management  authority  of  the  United 
States;  or 

(c)  The  Administrator  of  EPA  or  the 
Secretary  of  the  department  in  which 
the  USCG  is  o[>erating,  as  appropriate,  is 
authorized  to  initiate  appropriate 
response  activities  when  the 
Administrator  or  Secretary  determines 
that  any  hazardous  substance  is  released 
or  there  is  a  threat  of  such  a  release  into 
the  environment,  or  there  is  a  release  or 
threat  of  release  into  the  environment  of 
any  pollutant  or  contaminant  which 
may  present  an  imminent  and 
substantial  danger  to  the  public  health 
or  welfare. 

(d)  In  addition  to  any  actions  taken  by 
a  state  or  local  government,  the 
Administrator  of  EPA  or  the  Secretary  of 
the  department  in  which  the  USCG  is 
operating  may  request  the  U.S.  Attorney 
General  to  secure  the  relief  from  any 
person,  including  the  owner  or  operator 
of  the  vessel  or  facility  necessary  to 
abate  a  threat  or,  after  notice  to  the 
affected  state,  take  any  other  action 
authorized  by  section  311  of  the  CWA 
or  section  106  of  CERCLA  as 
appropriate,  including  issuing 
administrative  orders,  that  may  be 
necessary  to  protect  the  public  health  or 
welfare,  if  the  Administrator  or 
Secretary  determines: 

(1)  That  there  may  be  an  imminent 
and  substantial  threat  to  the  public 
health  or  welfare  or  the  environment  of 
the  United  States,  including  fish, 
shellfish,  and  wildlife,  public  and 
private  property,  shorelines,  beaches, 
habitats,  and  oUier  living  and  nonliving 
natural  resources  under  the  jurisdiction 
or  control  of  the  United  States,  because 
of  an  actual  or  threatened  discharge  of 
oil  or  a  CWA  hazardous  substance  from 
any  vessel  or  oHishore  or  onshore  bdlity 
into  or  upon  the  navigable  waters  of  the 
United  States;  or 

(2)  That  there  may  be  an  imminent 
and  substantial  endangerment  to  the 
public  health  or  welfare  or  the 


environment  because  of  a  release  of  a 
CERCLA  hazardous  substance  from  a 
facility. 

(e)  Response  actions  to  remove 
discharges  originating  frt>m  operations 
conducted  subject  to  the  Outer 
Continental  Shelf  Lands  Act  shall  be  iii 
accordance  with  the  NCP. 

(0  Where  appropriate,  when  a 
discharge  or  release  involves  radioactive 
materials,  the  lead  or  support  federal 
agency  shall  act  consistent  with  the 
notification  and  assistance  procedures 
described  in  the  appropriate  Federal 
Radiological  Plan.  For  the  purpose  of 
the  NCP,  the  Federal  Radiological 
Emergency  Response  Plan  (FRERP)  (50 
FR  46542.  November  8.  1985)  is  the 
appropriate  plan.  Most  radiological 
discharges  and  releases  do  not  result  in 
FRERP  activation  and  should  be 
handled  in  accordance  with  the  NCP. 
However,  releases  from  nuclear 
incidents  subject  to  requirements  for 
financial  protection  established  by  the 
Nuclear  Regulatory  Commission  under 
the  Price-Ajiderson  amendments 
(section  170)  of  the  Atomic  Energy  Act 
are  specifically  excluded  from  CERCLA 
and  NCP  requirements. 

(g)  Removal  actions  involving  nuclear 
weapons  should  be  conducted  in 
accordance  with  the  joint  Department  of 
Defense,  Department  of  Energy,  and 
Federal  Emergency  Management  Agency 
(FEMA)  Agreement  for  Response  to 
Nuclear  Incidents  and  Nuclear  Weapons 
Significant  Incidents  (January  8, 1981). 

(h)  If  the  situation  is  beyond  the 
capability  of  state  and  local 
governments  and  the  statutory  authority 
of  federal  agencies,  the  President  may, 
under  the  Disaster  Relief  Act  of  1974, 
act  upon  a  request  by  the  governor  and 
declare  a  major  disaster  or  emergency 
and  appoint  a  Federal  Coordinating 
Officer  (FCO)  to  coordinate  all  federal 
disaster  assistance  activities.  In  such 
cases,  the  OSC/RPM  would  continue  to 
carry  out  OSC/RPM  responsibilities 
under  the  NCP,  but  would  coordinate 
those  activities  with  the  FCO  to  ensure 
consistency  with  other  federal  disaster 
assistance  activities. 

(i)  In  the  event  of  a  declaration  of  a 
major  disaster  by  the  President,  the 
Federal  Emergency  Management  Agency 
(FEMA)  may  activate  the  Federal 
Response  Plan  (FRP).  A  Federal 
Coordinating  Officer  (FCO),  designated 
by  the  President,  may  implement  the 
FRP  and  coordinate  and  direct 
emergency  assistance  and  disaster  relief 
of  impacted  individuals,  business,  and 
public  services  under  the  Robert  T. 
Stafford  Disaster  Relief  Act.  Delivery  of 
federal  assistance  is  facilitated  through 
twelve  functional  annexes  to  the  FRP 
known  as  Emergency  Support  Functioiii» 
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(ESFs).  EPA  coordinates  activities  under 
ESF  «10 — Hazardous  Materials,  which 
addresses  preparedness  and  response  to 
hazardous  materials  and  oil  incidents 
caused  by  a  natural  disaster  or  other 
catastrophic  event.  In  such  cases,  the 
OSC/RPM  should  coordinate  response 
activities  with  the  FCO,  through  the 
incident-specific  ESF  #10  Chair,  to 
ensure  consistency  with  federal  disaster 
assistance  activities. 

§  300. 1 35    Response  operations. 

(a)  The  OSC/RPM.  consistent  with 
§§  300.120  and  300.125.  shall  direct 
response  efforts  and  coordinate  all  other 
efforts  at  the  scene  of  a  discharge  or 
release.  As  part  of  the  planning  and 
preparation  for  response,  the  OSCs/ 
RPMs  shall  be  predesignated  by  the 
regional  or  district  head  of  the  lead 
agency. 

(b)  The  first  federal  ofTicial  affiliated 
with  an  NRT  member  agency  to  arrive 
at  the  scene  of  a  discharge  or  release 
should  coordinate  activities  under  the 
NCP  and  is  authorized  to  initiate,  in 
consultation  with  the  OSC,  any 
necessary  actions  normally  carried  out 
by  the  OSC  until  the  arrival  of  the 
predesignated  OSC  This  official  may 
initiate  federal  Fund-financed  actions 
only  as  authorized  by  the  OSC  or,  if  the 
OSC  is  unavailable,  the  authorized 
representative  of  the  lead  agency. 

(c)  The  OSC/RPM  shall,  to  the  extent 
practicable,  collect  pertinent  facts  about^ 
the  discharge  or  release,  such  as  its 
source  and  cause:  the  identiHcation  of 
potentially  responsible  parties;  the 
nature,  amount,  and  location  of 
discharged  or  released  materials;  the 
probable  direction  and  time  of  travel  of 
discharged  or  released  materials; 
whether  the  discharge  is  a  worst  case 
discharge  as  discussed  in  §  300.324;  the 
pathways  to  human  and  environmental 
exposure;  the  potential  impact  on 
human  health,  welfare,  and  safety  and 
the  environment;  whether  the  discharge 
or  release  poses  a  substantial  threat  to 
the  public  health  or  welfare  as 
discussed  in  §  300.322;  the  potential 
impact  on  natural  resources  and 
property  which  may  be  affected; 
priorities  for  protecting  human  health 
and  welfare  and  the  environment;  and 
appropriate  cost  documentation. 

(d)  the  OSCs/RPM's  efforts  shall  be 
coordinated  with  other  appropriate 
federal,  state,  local,  and  private 
response  agencies.  OSCs/RPMs  may 
designate  capable  persons  firom  federal, 
state,  or  local  agencies  to  act  as  their  on- 
scene  representatives.  State  and  local 
governments,  however,  are  not 
authorized  to  take  actions  under 
subparts  D  and  E  of  the  NCP  that 
involve  expenditures  of  the  Oil  Spill 


Liability  Trust  Fund  or  CERCLA  funds 
unless  an  appropriate  contract  or 
cooperative  agreement  has  been 
established. 

(e)  The  OSC/RPM  should  consult 
regularly  with  the  RRT  and  NSFCC.  as 
appropriate,  in  carrying  out  the  NCP 
and  keep  the  RRT  and  NSFCC,  as 
appropriate,  informed  of  activities 
under  the  NCP. 

(f)  The  OSC/RPM  shall  advise  the 
support  agency  as  promptly  as  possible 
of  reported  releases. 

(g)  The  OSC/RPM  should  evaluate 
incoming  information  and  immediately 
advise  FEMA  of  potential  major  disaster 
situations. 

(h)  In  those  instances  where  a 
possible  public  health  enrjergency  exists, 
the  OSC/RPM  should  notify  the 
Department  of  Health  and  Human 
Services  (HHS)  representative  to  the 
RRT.  Throughout  response  actions,  the 
OSC/RPM  may  call  upon  the  HHS 
representative  for  assistance  in 
determining  public  health  threats  and 
call  upion  the  Occupational  Safety  and 
Health  Administration  (OSHA)  and 
HHS  for  assistance  on  worker  health 
and  safety  issues. 

(i)  All  federal  agencies  should  plan  for 
emergencies  and  develop  procedures  for 
dealing  with  oil  discharges  and  releases 
of  hazardous  substances,  pollutants,  or 
contaminants  from  vessels  and  facilities 
under  their  jurisdiction.  All  federal 
agencies,  therefore,  are  responsible  for 
designating  the  office  that  coordinates 
response  to  such  incidents  in 
accordance  with  the  NCP  and  applicable 
federal  regulations  and  guidelines. 

(i)(l)  The  OSC/RPM  shall  ensure  that 
the  trustees  for  natural  resources  are 
promptly  notified  of  discharges  or 
releases. 

(2)  The  OSC  or  RPM  shall  coordinate 
all  response  activities  with  the  affected 
natural  resource  trustees  and,  for 
discharges  of  oil,  the  OSC  shall  consult 
with  the  affected  trustees  on  the 
appropriate  removal  action  to  be  taken. 

(k)  Where  the  OSC/RPM  becomes 
aware  that  a  discharge  or  release  may 
affect  any  endangered  or  threatened 
species  or  their  habitat,  the  OSC/RPM 
shall  consult  with  the  Department  of 
Interior  (DOI),  or  the  Department  of 
Commerce  (DOC)  (NOAA)  and,  if 
appropriate,  the  cognizant  federal  land 
managing  agency. 

(1)  The  OSC/RPM  is  responsible  for 
addressing  worker  health  and  safety 
concerns  at  a  response  scene,  in 
accordance  with  §  300.150. 

(m)  The  OSC  shall  submit  pollution 
reports  to  the  RRT  and  other  appropriate 
agencies  as  significant  developments 
occur  during  response  actions,  through 
communications  networks  or 


procedures  agreed  to  by  the  RRT  and 
covered  in  the  RCP. 

(n)  OSCs/RPMs  should  ensure  that  all 
appropriate  public  and  private  interests 
are  kept  informed  and  that  their 
concerns  are  considered  throughout  a 
response,  to  the  extent  practicable, 
consistent  with  the  requirements  of 
§300.155  of  this  part. 

$300,140    Multl-ragional  responsM. 

(a)  If  a  discharge  or  release  moves 
from  the  area  covered  by  one  ACP  or 
RCP  into  another  area,  the  aiuthority  for 
response  actions  should  likewise  shift. 
If  a  discharge  or  release  affects  areas 
covered  by  two  or  more  ACPs  or  RCPs. 
the  resfKinse  mechanisms  of  each 
applicable  plan  may  be  activated.  In  this 
case,  response  actions  of  all  regions 
concerned  shall  be  fully  coordinated  as 
detailed  in  the  RCPs  and  ACPs. 

(b)  There  shall  be  only  one  OSC  and/ 
or  RPM  at  any  time  during  the  course  of 
a  response  operation.  Should  a 
discharge  or  release  affect  two  or  more 
areas,  EPA,  the  USCG,  DOD,  DOE.  or 
other  lead  agency,  as  appropriate,  shall 
give  prime  consideration  to  the  area 
vulnerable  to  the  greatest  threat,  in 
determining  which  agency  should 
provide  the  OSC  and/or  RPM.  The  RRT 
shall  designate  the  OSC  and/or  RPM  if 
the  RRT  member  agencies  who  have 
response  authority  within  the  affected 
areas  are  unable  to  agree  on  the 
designation.  The  NRT  shall  designate 
the  OSC  and/or  RPM  if  members  of  one 
RRT  or  two  adjacent  RRTs  are  unable  to 
agree  on  the  designation. 

(c)  Where  the  USCG  has  initially 
provided  the  OSC  for  response  to  a 
release  from  hazardous  waste 
management  facilities  located  in  the 
coastal  zone,  responsibility  for  response 
action  shall  shift  to  EPA  or  another 
federal  agency,  as  appropriate. 

§300.145    Special  tsams  and  other 
assistance  8vaJtat>tfl  to  OSCs/RPMs. 

(a)  The  NSF  is  a  special  team 
established  by  the  USCG,  including  the 
three  USCG  Strike  Teams,  the  Public 
Information  Assist  Team  (PLAT),  and  the 
NSFCC  The  NSF  is  available  to  assist 
OSCs/RPMs  in  their  preparedness  and 
response  duties. 

(1)  The  three  Strike  Teams  (Atlantic, 
Gulf  and  Pacific)  provide  trained 
personnel  and  specialized  equipment  to 
assist  the  OSC  in  training  for  spill 
response,  stabilizing  and  containing  the 
spill,  and  in  monitoring  or  directing  the 
response  actions  of  the  responsible 
parties  and/or  contractors.  The  OSC  has 
a  specific  team  designated  for  initial 
contact  and  may  contact  that  team 
directly  for  any  assistance. 
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(2)  The  NSFCC  can  provide  the 
following  support  to  the  OSC: 

(i)  Tecnnical  assistance,  equipment 
and  other  resources  to  augment  the  OSC 
staff  during  spill  response. 

(ii)  Assistance  in  coordinating  the  use 
of  private  and  public  resources  in 
support  of  the  OSC  during  a  response  to 
or  a  threat  of  a  worst  case  discharge  of 
oil. 

(iii)  Review  of  the  area  contingency 
plan,  including  an  evaluation  of 
equipment  readiness  and  coordination 
among  responsible  public  agencies  and 
private  organizations. 

(iv)  Assistance  in  locating  spill 
response  resources  for  both  response 
and  planning,  using  the  NSFCC's 
national  and  international  computerized 
inventory  of  spill  response  resources. 

(v)  Coordination  and  evaluation  of 
pollution  response  exercises. 

(vi)  Inspection  of  district 
prepositioned  pollution  response 
equipment. 

(3)  PIAT  is  an  element  of  the  NSFCC 
staff  which  is  available  to  assist  OSCs  to 
meet  the  demands  for  public 
information  during  a  response  or 
exercise.  Its  use  is  encouraged  any  time 
the  OSC  requires  outside  public  affairs 
support.  Requests  for  PLAT  assistance 
may  be  made  through  the  NSFCC  or 
NRC 

(b)(1)  The  Environmental  Response 
Team  (ERT)  is  established  by  EPA  in 
accordance  with  its  disaster  and 
emergency  responsibilities.  The  ERT  has 
expertise  in  treatment  technology, 
biology,  chemistry,  hydrology,  geology, 
and  engineering. 

(2)  Tne  ERT  can  provide  access  to 
special  decontamination  equipment  for 
chemical  releases  and  advice  to  the 
OSC/RPM  in  hazard  evaluation;  risk 
assessment:  multimedia  sampling  and 
analysis  program:  on-site  safety, 
including  development  and 
implementation  plans:  clean-up 
techniques  and  priorities:  water  supply 
decontamination  and  protection: 
application  of  dispersants: 
environmental  assessment;  degree  of 
clean-up  required:  and  disposal  of 
contaminated  material. 

(3)  The  ERT  also  provides  both 
introductory  and  intermediate  level 
training  courses  to  prepare  response 
personnel. 

(4)  OSC/RPM  or  RRT  requests  for  ERT 
support  should  be  made  to  the  EPA 
representative  on  the  RRT;  EPA 
Headquarters.  Director,  Emergency 
Response  Division:  or  the  appropriate 
EPA  regional  emergency  coordinator. 

(c)  Saentific  Support  Coordinators 
(SSCs)  may  be  designated  by  the  OSC 
(and  RPM  in  the  case  of  EPA  SSCs)  as 
the  principal  advisors  for  scientific 


issues,  communication  with  the 
scientific  community,  and  coordination 
of  requests  for  assistance  from  state  and 
federal  agencies  regarding  scientiPic 
studies.  The  SSC  strives  tor  a  consensus 
on  scientific  issues  affecting  the 
response,  but  ensures  that  differing 
opinions  within  the  community  are 
communicated  to  the  OSC/RPM. 

(1)  Generally.  SSCs  are  provided  by 
NOAA  in  the  coastal  zones,  and  by  EPA 
in  the  inland  zone.  OSC/RPM  requests 
for  SSC  support  can  be  made  directly  to 
the  SSC  assigned  to  the  area  or  to  the 
agency  member  of  the  RRT.  NOAA  SSCs 
can  also  be  requested  through  NOAA's 
SSC  program  office  in  Seattle.  WA. 
NOAA  SSCs  are  assigned  to  USCG 
Districts  and  are  supported  by  a 
scientific  support  team  that  includes 
expertise  in  environmental  chemistry, 
oil  slick  tracking,  pollutant  transport 
modeling,  natural  resources  at  risk, 
environmental  tradeofTs  of 
countermeasures  and  cleanup,  and 
information  management. 

(2)  During  a  response,  the  SSC  serves 
on  the  federal  OSCVRPMs  staff  and 
may,  at  the  request  of  the  OSC/RPM, 
lead  the  scientific  team  and  be 
responsible  for  providing  scientific 
support  for  operational  decisions  and 
for  coordinating  on-scene  scientific 
activity.  Depending  on  the  nature  and 
location  of  the  incident,  the  SSC 
integrates  expertise  from  governmental 
agencies,  universities,  community 
representatives,  and  industry  to  assist 
the  OSC/RPM  in  evaluating  the  hazards 
and  potential  effects  of  releases  and  in 
developing  response  strategies. 

(3)  At  the  request  of  the  OSC,  the  SSC 
may  facilitate  the  OSC's  work  with  the 
lead  administrative  trustee  for  natural 
resources  to  ensure  coordination 
between  damage  assessment  data 
collection  efforts  and  data  collected  in 
support  of  response  operations. 

(4)  SSCs  support  the  Regional 
Response  Teams  and  the  Area 
Committees  in  preparing  regional  and 
area  contingency  plans  and  in 
conducting  spill  training  and  exercises. 
For  area  plans,  the  SSC  provides 
leadership  for  the  synthesis  and 
integration  of  environmental 
information  required  for  spill  response 
decisions  in  support  of  the  OSC. 

(d)  For  marine  salvage  operations. 
OSCs/RPMs  with  responsibility  for 
monitoring,  evaluating,  or  supervising 
these  activities  should  request  technical 
assistance  from  DOD.  the  Strike  Teams, 
or  commercial  salvors  as  necessary  to 
ensure  that  proper  actions  are  taken. 
Marine  salvage  operations  generally  fall 
into  five  categories:  Afloat  salvage: 
offshore  salvage:  river  and  harbor 
clearance;  cargo  salvage;  and  rescue 


lowing.  Each  category  requires  different 
knowledge  and  specialized  types  of 
equipment.  The  complexity  of  such 
operations  may  be  further  compounded 
by  local  environmental  and  geographic 
conditions.  The  nature  of  marine 
salvage  and  the  conditions  under  which 
it  occurs  combine  to  make  such 
operations  imprecise,  difficult, 
hazardous,  and  expensive.  Thus, 
responsible  parties  or  other  persons 
attempting  to  perform  such  operations 
«vithoul  adequate  knowledge, 
equipment,  and  experience  could 
aggravate,  rather  than  relieve,  the 
situation. 

(e)  Radiological  Emergency  Response 
Teams  (RERTs)  have  been  established 
by  EPA's  Office  of  Radiation  Programs 
(ORP)  to  provide  response  and  support 
for  incidents  or  sites  containing 
radiological  hazards.  Expertise  is 
available  in  radiation  monitoring, 
radionuclide  analysis,  radiation  health 
physics,  and  risk  assessment.  RERTs  can 
provide  on-site  support  including 
mobile  monitoring  laboratories  for  field 
analyses  of  samples  and  fixed 
laboratories  for  radiochemical  sampling 
and  analyses.  Requests  for  support  may 
be  made  24  hours  a  day  via  the  NRC  or 
directly  to  the  EPA  Radiological 
Response  Coordinator  in  the  Office  of 
Radiation  Programs.  Assistance  is  also 
available  from  IX)E  and  other  federal 
agencies. 

(f)(1)  DRGs  assist  the  OSC  by 
providing  technical  assistance, 
personnel,  and  equipment,  including 
pre-positioned  equipment.  Each  DRG 
consists  of  all  Coast  Guard  personnel 
and  equipment,  including  marine 
firefighting  equipment,  in  its  district, 
additional  pre-positioned  equipment, 
and  a  District  Response  Advisory  Team 
(DRAT)  that  is  available  to  provide 
support  to  the  OSC  in  the  event  that  a 
spill  exceeds  local  response  capabilities. 
Each  DRG: 

(i)  Shall  provide  technical  assistance, 
equipment,  and  other  resources,  as 
available,  when  requested  by  an  OSC 
through  the  USCG  representative  to  the 
RRT: 

(ii)  Shall  ensure  maintenance  of  all 
USCG  response  equipment  within  its 
district; 

(iii)  May  provide  technical  assistance 
in  the  preparation  of  the  ACP;  and 

(iv)  Shall  review  each  of  those  plans 
that  affect  its  area  of  geographic 
responsibility. 

(2)  In  deciding  where  to  locate 
personnel  and  pre-positioned 
equipment,  the  USCG  shall  give  priority 
emphasis  to: 

(i)  The  availability  of  facilities  for 
loading  and  unloading  heavy  or  bulky 
equipment  by  barge; 
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ii)  The  proximity  to  an  airport 
capable  of  supporting  large  military 
transport  aircraft; 

(iii)  The  flight  time  to  provide 
response  to  oil  spills  in  all  areas  of  the 
Coast  Guard  district  with  the  potential 
for  marine  casualties; 

(iv)  The  availability  of  trained  local 
personnel  capable  of  responding  in  an 
oil  spill  emergency;  and 

(v)  Areas  where  large  quantities  of 
petroleum  products  are  transported. 

(g)  The  National  Pollution  Funds 
Center  (NPFC)  is  responsible  for 
implementing  those  portions  of  Title  I  of 
the  OPA  that  have  been  delegated  to  the 
Secretary  of  the  department  in  which 
the  Coast  Guard  is  operating.  The  NPFC 
is  responsible  for  addressing  fimding 
issues  arising  from  discharges  and 
threats  of  discharges  of  oil.  The  NPFC: 

(1)  Issues  Certificates  of  Financial 
Responsibility  to  owners  and  operators 
of  vessels  to  pay  for  costs  and  damages 
that  are  incurred  by  their  vessels  as  a 
resuh  of  oil  discharges; 

(2)  Provides  funding  for  various 
response  organizations  for  timely 
abatement  and  removal  actions  related 
to  oil  discharges; 

(3)  Provides  equitable  compensation 
to  claimants  who  sustain  costs  and 
damages  from  oil  discharges  when  the 
responsible  party  fails  to  do  so; 

(4)  Recovers  monies  from  persons 
liable  for  costs  and  damages  resulting 
from  oil  discharges  to  the  full  extent  of 
liability  under  the  law;  and 

(5)  Provides  funds  to  initiate  natural 
resource  damage  assessments. 

§300.150    Worker  health  and  safety. 

(a)  Response  actions  under  the  NCP 
will  comply  with  the  provisions  for 
response  action  worker  safety  and 
health  in  29  CFR  1910.120.  The  NRS 
meets  the  requirements  of  29  CFR 
1910.120  concerning  use  of  an  incident 
command  system. 

(b)  In  a  response  action  taken  by  a 
responsible  party,  the  responsible  party 
must  assure  that  an  occupational  safety 
and  health  program  consistent  with  29 
CFR  1910.120  is  made  available  for  the 
protection  of  workers  at  the  response 
site. 

(c)  In  a  response  taken  under  the  NCP 
by  a  lead  agency,  an  occupational  safety 
and  health  program  should  be  made 
available  for  the  protection  of  workers  at 
the  response  site,  consistent  with,  and 
to  the  extent  required  by,  29  CFR 
1910.120.  Contracts  relating  to  a 
response  action  under  the  NCP  should 
contain  assurances  that  the  contractor  at 
the  response  site  will  comply  with  this 
program  and  with  any  applicable 
provisions  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  651 


et.  seq.)  (OSH  Act)  and  state  laws  with 
plans  approved  under  section  18  of  the 
OSH  Act. 

(d)  When  a  state,  or  poUtical 
subdivision  of  a  state,  without  an 
OSHA-approved  state  plan  is  the  lead 
agency  for  response,  the  state  or 
political  subdivision  must  comply  with 
standards  in  40  CFR  part  311, 
promulgated  by  EPA  pursuant  to  section 
126(0  of  SARA. 

(e)  Requirements,  standards,  and 
regulations  of  the  OSH  Act  and  of  state 
OSH  laws  not  directly  referenced  in 
paragraphs  (a)  through  (d)  of  this 
section,  must  be  complied  with  where 
applicable.  Federal  OSH  Act 
requirements  include,  among  other 
things.  Construction  Standards  (29  CFR 
part  1926),  General  Industry  Standards 
(29  CFR  pan  1910),  and  the  general  duty 
requirement  of  section  5(a)(1)  of  the 
OSH  Act  (29  U.S.C.  654(a)(1)).  No  action 
by  the  lead  agency  with  respect  to 
response  activities  under  the  NCP 
constitutes  an  exercise  of  statutory 
authority  within  the  meaning  of  section 
4(b)(1)  of  the  OSH  Act.  All 
governmental  agencies  and  private 
employers  are  directly  responsible  for 
the  health  and  safety  of  their  own 

.employees. 

§  300.1 55    Public  rnformatlon  and 
community  relations. 

(a)  When  an  incident  occurs,  it  is 
imperative  to  give  the  public  prompt, 
accurate  information  on  the  nature  of 
the  incident  and  the  actions  underway 
to  mitigate  the  damage.  OSCs/RPMs  and 
community  relations  personnel  should 
ensure  that  all  appropriate  public  and 
private  interests  are  kept  informed  and 
that  their  concerns  are  considered 
throughout  a  response.  They  should 
coordinate  with  available  public  affairs/ 
community  relations  resources  to  carry 
out  this  responsibility. 

(b)  An  on-scene  news  o^ce  may  be 
established  to  coordinate  media 
relations  and  to  issue  official  federal 
information  on  an  incident.  Whenever 
possible,  it  will  be  headed  by  a 
representative  of  the  lead  agency.  Tl^e 
OSC/RPM  determines  the  location  of  the 
on-scene  news  oRice.  but  every  effort 
should  be  made  to  locate  it  near  the 
scene  of  the  incident.  If  a  participating 
agency  believes  public  interest  warrants 
the  issuance  of  statements  and  an  on- 
scene  news  office  has  not  been 
established,  the  affected  agency  should 
recommend  its  establishment.  All 
federal  news  releases  or  statements  by 
participating  agencies  should  be  cleared 
through  the  OSC/RPM.  Information 
dissemination  relating  to  natural 
resource  damage  assessment  activities 
shall  be  coordinated  through  the  lead 


administrative  trustee.  The  designated 
lead  administrative  trustee  may  assist 
the  OSC/RPM  by  disseminating 
information  on  issues  relating  to  damage 
assessment  activities.  Following 
termination  of  removal  activity, 
information  dissemination  on  damage 
assessment  activities  shall  be  through 
the  lead  administrative  trustee, 
(c)  The  community  relations 
requirements  speciRed  in  §§300.415, 
300.430,  and  300.435  apply  to  removal, 
remedial,  and  enforcement  actions  and 
are  intended  to  promote  active 
communication  between  communities 
affected  by  discharges  or  releases  and 
the  lead  agency  responsible  for  response 
actions.  Community  Relations  Plans 
(CRPs)  are  required  by  EPA  for  certain 
response  actions.  The  OSC/RPM  should 
ensure  coordination  with  such  plans 
which  may  be  in  effect  at  the  scene  of 
a  discharge  or  release  or  which  may 
need  to  be  developed  during  follow-up 
activities. 

§  300.1 60    Documentation  and  cost 


(a)  For  releases  of  a  hazardous 
substance,  pollutant,  or  contaminant, 
the  following  provisions  apply: 

(1)  During  all  phases  of  response,  the 
lead  agency  shall  complete  and 
maintain  documentation  to  support  all 
actions  taken  under  the  NCP  and  to 
form  the  basis  for  cost  recovery.  In 
general,  documentation  shall  be 
sufficient  to  provide  the  source  and 
circumstances  of  the  release,  the 
identity  of  responsible  parties,  the 
response  action  taken,  accurate 
accounting  of  federal,  state,  or  private 
f>arty  costs  incurred  for  response 
actions,  and  impacts  and  potential 
impacts  to  the  public  health  and  welfare 
and  the  environment.  Where  applicable, 
documentation  shall  state  when  the 
NRC  received  notification  of  a  release  of 
a  reportable  quantity. 

(2)  The  information  and  reports 
obtained  by  the  lead  agency  for  Fund- 
financed  response  actions  shall,  as 
appropriate,  be  transmitted  to  the  chair 
of  the  RRT.  Copies  can  then  be 
forwarded  to  the  NRT,  members  of  the 
RRT.  and  others  as  appropriate. 

(3)  The  lead  agency  shall  make 
available  to  the  trustees  of  affected 
natural  resources  information  and 
documentation  that  can  assist  the 
trustees  in  the  determination  of  actual 
or  potential  natural  resource  injuries. 

(b)  For  discharges  of  oil, 
documentation  and  cost  recovery 
provisions  are  described  in  §  300.315. 

(c)  Response  actions  undertaken  by 
the  participating  agencies  shall  be 
carried  out  under  existing  programs  and 
authorities  when  available.  Federal 
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agencies  are  to  make  resources 
available,  expend  funds,  or  participate 
in  response  to  discharges  and  releases 
under  their  existing  authority. 
Interagency  agreements  may  be  signed 
when  necessary  to  ensure  that  the 
federal  resources  will  be  available  for  a 
timely  response  to  a  discharge  or 
release.  The  ultimate  decision  as  to  the 
appropriateness  of  expending  funds 
rests  with  the  agency  that  is  held 
accountable  for  such  expenditures. 
Further  funding  provisions  for 
discharges  of  oil  are  described  in 
§300.335. 

(d)  The  Administrator  of  EPA  and  the 
Administrator  of  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  shall  assure  that  the  costs  of 
health  assessment  or  health  effect 
studies  conducted  under  the  authority 
of  CERCLA  section  104(i)  are 
documented  in  accordance  with 
standard  EPA  procedures  for  cost 
recovery.  Documentation  shall  include 
information  on  the  nature  of  the 
hazardous  substances  addressed  by  the 
research,  information  concerning  the 
locations  where  these  substances  have 
been  found,  and  any  available 
information  on  response  actions  taken 
concerning  these  substances  at  the 
location. 

§300.165    OSC  reports. 

(a)  As  requested  by  the  NRT  or  RRT. 
the  OSC/RPM  shall  submit  to  the  NRT 
or  RRT  a  complete  report  on  the 
removal  operation  and  the  actions 
taken.  The  RRT  shall  review  the  OSC 
report  and  send  to  the  NRT  a  copy  of  the 
OSC  report  with  its  comments  or 
recommendations  within  30  days  after 
the  RRT  has  received  the  OSC  report. 

(b)  The  OSC  report  shall  record  the 
situation  as  it  developed,  the  actions 
taken,  the  resources  committed,  and  the 
problems  encountered. 

$300,170    Federal  agency  participation. 

Federal  agencies  listed  in  §  300.175 
have  duties  established  by  statute, 
executive  order,  or  Presidential 
directive  which  may  apply  to  federal 
response  actions  following,  or  in 
prevention  of,  the  discharge  of  oil  or 
release  of  a  hazardous  sul^tance. 
pollutant,  or  contaminant.  Some  of 
these  agencies  also  have  duties  relating 
to  the  restoration,  rehabilitation, 
replacement,  or  acquisition  of 
equivalent  natural  resources  injured  or 
lost  as  a  result  of  such  discharge  or 
release  as  described  in  subpart  G  of  this 
part.  The  NRT,  RRT.  and  Area 
Conunittee  organizational  structure,  and 
the  NCP.  RCPs  and  ACPs.  described  in 
§  300.210.  provide  for  agencies  to 


coordinate  with  each  other  in  carrying 
out  these  duties. 

(a)  Federal  agencies  may  be  called 
upon  by  an  OSC/RPM  during  response 
planning  and  implementation  to 
provide  assistance  in  their  respective 
areas  of  expertise,  as  described  in 

§  300.175,  consistent  with  the  agencies' 
capabilities  and  authorities. 

(b)  In  addition  to  their  general 
responsibilities,  federal  agencies  should: 

(1)  Make  necessary  information 
available  to  the  Secretary  of  the  NRT, 
RRTs.  Area  Committees,  and  OSCs/ 
RPMs. 

(2)  Provide  representatives  to  the  NRT 
and  RRTs  and  otherwise  assist  RRTs 
and  OSCs,  as  necessary,  in  formulating 
RCPs  and  ACPs. 

(3)  Inform  the  NRT.  RRTs,  and  Area 
Committees,  consistent  with  national 
security  considerations,  of  changes  in 
the  availability  of  resources  that  would 
affect  the  operations  implemented 
under  the  NCP. 

(c)  All  federal  agencies  are 
responsible  for  reporting  releases  of 
hazardous  substances  from  faciUties  or 
vessels  under  their  jurisdiction  or 
control  in  accordance  with  section  103 
of  CERCLA. 

(d)  All  federal  agencies  are 
encouraged  to  report  releases  of 
pollutants  or  contaminants  or 
discharges  of  oil  from  facilities  or 
vessels  under  their  jurisdiction  or 
control  to  the  NRC. 

S300.17S    Federal  agencies:  AddWonai 
responsibilltlet  and  assistance. 

(a)  During  preparedness  planning  or 
in  an  actual  response,  various  federal 
agencies  may  be  called  upon  to  provide 
assistance  in  their  respective  areas  of 
expertise,  as  indicated  in  paragraph  (b) 
of  this  section,  consistent  with  agency 
legal  authorities  and  capabilities. 

(b)  The  federal  agencies  include: 

(1)  USCG.  as  provided  in  14  U.S.C  1- 
3.  is  an  agency  in  DOT,  except  when 
operating  as  an  agency  in  the  United 
States  Navy  (USN)  in  time  of  war.  The 
USCG  provides  the  NRT  vice  chair,  co- 
chairs  for  the  standing  RRTs,  and 
predesignated  OSCs  for  the  coastal  zone, 
as  described  in  §  300.120(a)(1).  The 
USCG  maintains  continuously  manned 
facilities  which  can  be  used  for 
command,  control,  and  surveillance  of 
oil  discharges  and  hazardous  substance 
relea.ses  occiuring  in  the  coastal  zone. 
The  usee  also  ofifers  expertise  in 
domestic  and  international  fields  of  |}ort 
safety  and  security,  maritime  law 
enforcement,  ship  navigation  and 
construction,  and  the  manning, 
operation,  and  !»fety  of  vessels  and 
marine  facilities.  The  USCG  may  enter 
into  a  contract  or  cooperative  agreement 


with  the  appropriate  state  in  order  to 
implement  a  response  action. 

(2)  EPA  chairs  the  NRT  and  co-chairs, 
with  the  USCG.  the  standing  RRTs; 
provides  predesignated  OSCs  for  all 
inland  areas  for  which  an  ACP  is 
required  under  CWA  section  311(j)  and 
for  discharges  and  releases  occurring  in 
the  inland  zone  and  RPMs  for  remedial 
actions  except  as  otherwise  provided: 
and  generally  provides  the  SSC  for 
responses  in  the  inland  zone.  EPA 
provides  expertise  on  environmental 
effects  of  oil  discharges  or  releases  of 
hazardous  substances,  pollutants,  or 
contaminants,  and  environmental 
pollution  control  techniques.  EPA  also 
provides  legal  expertise  on  the 
interpretation  of  CERCLA  and  other 
environmental  statutes.  EPA  may  enter 
into  a  contract  or  cooperative  agreement 
with  the  appropriate  state  in  order  to 
implement  a  response  action. 

(3)  FEMA  provides  guidance,  policy 
and  program  advice,  and  technical 
assistance  in  hazardous  materials, 
chemical,  and  radiological  emergency 
preparedness  activities  (including 
planning,  training,  and  exercising). 
FEMA's  primary  point  of  contact  for 
administering  Hnancial  and  technical 

,  assistance  to  state  and  local 
governments  to  support  their  efforts  to 
develop  and  maintain  an  effective 
emergency  management  and  response 
capability  is  the  State  and  Local 
Programs  and  Support  (SLPS) 
Directorate. 

(4)  DOD  has  responsibility  to  take  aii 
action  necessary  with  respect  to  releases 
where  either  the  release  is  on.  or  the 
sole  source  of  the  release  is  from,  any 
facility  or  vessel  under  the  jurisdiction, 
custody,  or  control  of  DOD.  DOD  may 
also,  consistent  with  its  operational 
requirements  and  upon  request  of  the 
OSC,  provide  locally  deployed  USN  oil 
spill  equipment  and  provide  assistance 
to  other  federal  agencies  on  request.  The 
following  two  branches  of  DOD  have 
particularly  relevant  expertise: 

(i)  The  United  States  Army  Corps  of 
Engineers  has  specialized  equipment 
and  personnel  for  maintaining 
navigation  channels,  for  removing 
navigation  obstructions,  for 
accomplishing  structural  repairs,  and 
for  performing  maintenance  to 
hydropower  electric  generating 
equipment.  The  Corps  can  also  provide 
design  services,  perform  construction, 
and  provide  contract  writing  and 
contract  administrative  services  for 
other  federal  agencies. 

(ii)  The  USN  is  the  federal  agency 
most  knowledgeable  and  experienced  in 
ship  salvage,  shipboard  damage  control, 
and  diving.  The  USN  has  an  extensive 
array  of  specialized  equipment  and 
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personnel  available  for  use  in  these 
areas  as  well  as  specialized 
containment,  collection,  and  removal 
equipment  speciHcally  designed  for 
salvage-related  and  open-sea  pollution 
incidents. 

(5)  DOE  generally  provides  designated 
OSCs/RPMs  that  are  responsible  for 
taking  all  response  actions  with  respect 
to  releases  where  either  the  release  is 
on.  or  the  sole  source  of  the  release  is 
from,  any  facility  or  vessel  under  its 
jurisdiction,  custody,  or  control, 
including  vessels  bareboat-chartered 
and  operated.  In  addition,  under  the 
FRERP.  DOE  provides  advice  and 
assistance  to  other  OSCs/RPMs  for 
emergency  actions  essential  for  the 
control  of  immediate  radiological 
hazards.  Incidents  that  qualify  for  DOE 
radiological  advice  and  assistance  are 
those  believed  to  involve  source,  by- 
product, or  special  nuclear  material  or 
other  ionizing  radiation  sources, 
including  radium,  and  other  naturally 
occurring  radionuclides,  as  well  as 
particle  accelerators.  Assistance  is 
available  through  direct  contact  with  the 
appropriate  DOE  Radiological 
Assistance  Coordinating  Office. 

(6)  The  Department  of  Agriculture 
(USDA)  has  scientific  and  technical 
capability  to  measure,  evaluate,  and 
monitor,  either  on  the  ground  or  by  use 
of  aircraft,  situations  where  natural 
resources  including  soil,  water,  wildlife, 
and  vegetation  have  been  impacted  by 
Tire,  insects  and  diseases,  floods, 
hazardous  substances,  and  other  natural 
or  man-caused  emergencies.  The  USDA 
may  be  contacted  through  Forest  Service 
emergency  staff  officers  who  are  the 
designated  members  of  the  RRT. 
Agencies  within  USDA  have  relevant 
capabilities  and  expertise  as  follows: 

(i)  The  Forest  Service  has 
responsibility  for  protection  and 
management  of  national  forests  and 
national  grasslands.  The  Forest  Service 
has  personnel,  laboratory,  and  field 
capability  to  measure,  evaluate, 
monitor,  and  control  as  needed,  releases 
of  pesticides  and  other  hazardous 
substances  on  lands  under  its 
jurisdiction. 

(ii)  The  Agriculture  Research  Service 
(ARS)  administers  an  applied  and 
developmental  research  program  in 
animal  and  plant  protection  and 
production;  the  use  and  improvement  of 
soil,  water,  and  air;  the  processing, 
storage,  and  distribution  of  farm 
products;  and  human  nutrition.  The 
ARS  has  the  capabilities  to  provide 
regulation  of,  and  evaluation  and 
training  for,  employees  exposed  to 
biological,  chemical,  radiological,  and 
industrial  hazards.  In  emergency 
situations,  the  ARS  can  identify. 


control,  and  abate  pollution  in  the  areas 
of  air.  soil,  wastes,  pesticides,  radiation, 
and  toxic  substances  for  ARS  facilities. 

(iii)  The  Soil  Conservation  Service 
(SCS)  has  personnel  in  nearly  every 
county  in  the  nation  who  are 
knowledgeable  in  soil,  agronomy, 
engineering,  and  biology.  These    " 
personnel  can  help  to  predict  the  effects 
of  pollutants  on  soil  and  their 
movements  over  and  through  soils. 
Technical  s(>ecialists  can  assist  in 
identifying  potential  hazardous  waste 
sites  and  provide  review  and  advice  on 
plans  for  remedial  measures. 

(iv)  The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  can  respond 
in  an  emergency  to  regulate  movement 
of  diseased  or  infected  organisms  to 
prevent  the  spread  and  contamination  of 
nonaffected  areas. 

(v)  The  Food  Safety  and  Inspection 
Service  (FSIS)  has  responsibility  to 
prevent  meat  and  poultry  products 
contaminated  with  harmful  substances 
from  entering  human  food  channels.  In 
emergencies,  the  FSIS  works  with  other 
federal  and  state  agencies  to  establish 
acceptability  for  slaughter  of  exposed  or 
potentially  exposed  animals  and  their 
products.  In  addition  they  are  charged 
with  managing  the  Federal  Radiological 
Emergency  Response  Program  for  the 
USDA. 

(7)  DOC.  through  NOAA,  provides 
scientific  sup|}ort  for  response  and 
contingency  planning  in  coastal  and 
marine  areas,  including  assessments  of 
the  hazards  that  may  be  involved, 
predictions  of  movement  and  dispersion 
of  oil  and  hazardous  substances  through 
trajectory  modeling,  and  information  on 
the  sensitivity  of  coastal  environments 
to  oil  and  hazardous  substances  and 
associated  clean-up  and  mitigation 
methods;  provides  expertise  on  living 
marine  resources  and  their  habitats, 
including  endangered  species,  marine 
mammals  and  National  Marine 
Sanctuary  and  National  Estuarine   * 
Research  Reserve  ecosystems;  provides 
information  on  actual  and  predicted 
meteorological,  hydrological,  ice,  and 
oceanographic  conditions  for  marine, 
coastal,  and  inland  waters,  and  tide  and 
circulation  data  for  coastal  and 
territorial  waters  and  for  the  Great 
Lakes. 

(8)  HHS  assists  with  the  assessment, 
preservation,  and  protection  of  human 
health  and  helps  ensure  the  availability 
of  essential  human  services.  HHS 
provides  technical  and  nontechnical 
assistance  in  the  form  of  advice, 
guidance,  and  resources  to  other  federal 
agencies  as  well  as  state  and  local 
governments. 

(i)  The  principal  HHS  response  comes 
from  the  U.S.  Public  Health  Service  and 


is  coordinated  from  the  OfHce  of  the 
Assistant  Secretary  for  Heahh,  and 
various  Public  Health  Service  regional 
offices.  Within  the  Public  Health 
Service,  the  primary  response  to  a 
hazardous  materials  emergency  comes 
from  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  and  the 
Centers  for  Disease  Control  (CDC).  Both 
ATSDR  and  CDC  have  a  24-hour 
emergency  response  capability  wherein 
scientific  and  technical  personnel  are 
available  to  provide  technical  assistance 
to  the  lead  federal  agency  and  state  and 
local  response  agencies  on  human 
health  threat  assessment  and  analysis, 
and  exposure  prevention  and 
mitigation.  Such  assistance  is  used  for 
situations  requiring  evacuation  of 
affected  areas,  human  exposure  to 
hazardous  materials,  and  technical 
advice  on  mitigation  and  prevention. 
CDC  takes  the  lead  during  petroleum 
releases  regulated  under  the  CWA  and 
OPA  while  ATSDR  takes  the  lead  during 
chemical  releases  under  CERCLA.  Both 
agencies  are  mutually  supportive. 

(ii)  Other  Public  Health  Service 
agencies  involved  in  support  during 
hazardous  materials  incidents  either 
directly  or  through  ATSDR/CDC  include 
the  Food  and  Drug  Administration,  the 
Health  Resources  and  Services 
Administration,  the  Indian  Health 
Service,  and  the  National  Institutes  of 
Health. 

(iii)  Statutory  authority  for  HHS/ 
National  Institutes  for  Environmental 
Health  Sciences  (NIEHS)  involvement  in 
hazardous  materials  accident  prevention 
is  non-regulatory  in  nature  and  focused 
on  two  primary  areas  for  preventing 
community  and  worker  exposure  to 
hazardous  materials  releases:  (A) 
Worker  safety  training  and  (B)  basic 
research  activities.  Under  section  126  of 
SARA.  NIEHS  is  given  statutory 
authority  for  supporting  development  of 
curricula  and  model  training  programs 
for  waste  workers  and  chemical 
emergency  resptonders.  Under  section 
118(b)  of  the  Hazardous  Materials 
Transportation  and  Uniform  Safety  Act 
(HMTUSA).  NIEHS  also  administers  the 
Hazmat  Employee  Training  Program  to 
prepare  curricula  and  training  for 
hazardous  materials  transportation 
workers.  In  the  basic  research  arena. 
NIEHS  is  authorized  under  section  311 
of  SARA  to  conduct  a  hazardous 
substance  basic  research  and  training 
program  to  evaluate  toxic  effects  and 
assess  human  health  risks  from 
accidental  releases  of  hazardous 
materials.  Under  Title  IX,  section  901(h) 
of  the  Clean  Air  Act  Amendments, 
NIEHS  also  is  authorized  to  conduct 
basic  research  on  air  pollutants,  as  well 
as  train  physicians  in  environmental 
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health.  Federal  research  and  training  in 
hazardous  materials  release  prevention 
represents  en  important  non-regulatory 
activity  and  supplements  ongoing 
private  sector  programs. 

(9)  DOI  may  be  contacted  through 
Regional  Environmental  Offic-ers 
(REOs).  who  are  the  designated 
members  of  RRTs.  Department  land 
managers  have  jurisdiction  over  the 
national  park  system,  national  wildlife 
refuges  and  fish  hatcheries,  the  public 
lands,  and  certain  water  projects  in 
western  states.  In  addition,  bureaus  and 
offices  have  relevant  expertise  as 
follows: 

(i)  United  States  Fish  and  Wildlife 
Service  (USFVVS);  Anadromous  and 
certain  other  fishes  and  wildlife, 
including  endangered  and  threatened 
species,  migratory  birds,  and  certain 
marine  mammals;  waters  and  wetlands; 
effects  on  natural  resources;  and 
laboratory /research  facilities. 

(ii)  Geological  Survey:  Geology, 
hydrology  (ground  water  and  surface 
water),  and  natural  hazards. 

(iii)  Bureau  of  Land  Management: 
Minerals,  soils,  vegetation,  wildlife, 
habitat,  archaeology,  and  wilderness: 
and  hazardous  materials. 

(iv)  Minerals  Management  Service: 
Oversight  of  offshore  oil  and  gas 
exploration  and  production  facilities 
and  associated  pipelines  and  pipeline 
facilities  under  the  Outer  Continental 
Shelf  Lands  Act  and  the  CWA;  and  oil 
spill  response  technology  research. 

(v)  Bureau  of  Mines:  Analysis  and 
identification  of  inorganic  hazardous 
substances  and  technical  expertise  in 
metals  and  metallurgy  relevant  to  site 
cleanup. 

(vi)  Office  of  Surface  Mining:  Coal 
mine  wastes  and  land  reclamation. 

(vii)  National  Park  Service:  General 
biological,  natural,  and  cultural  resource 
managers  to  evaluate,  measure,  monitor, 
and  contain  threats  to  park  system  lands 
and  resources;  archaeological  and 
historical  expertise  in  protection, 
preservation,  evaluation,  impact 
mitigation,  and  restoration  of  cultural 
resources;  emergency  personnel. 

(viii)  Bureau  of  Reclamation: 
Operation  and  maintenance  of  water 
projects  in  the  West;  engineering  and 
hydrology:  and  reservoirs. 

(ix)  Bureau  of  Indian  Affairs: 
Coordination  of  activities  affecting 
Indian  lands;  assistance  in  identifying 
Indian  tribal  government  officials. 

(x)  Office  of  Territorial  Affairs: 
Assistance  in  implementing  the  NCP  in 
American  Samoa,  Guam,  the  Pacific 
Island  Governments,  the  Northern 
Mariana  Islands,  and  the  Virgin  Islands. 

(10)  The  Department  of  Justice  (DOJ) 
can  provide  expert  advice  on 


complicated  legal  questions  arising  from 
di.sc;harges  or  releases,  and  federal 
agency  responses.  In  addition,  the  DO| 
represents  the  federal  government, 
including  its  agencies,  in  litigation 
relating  to  such  discharges  or  releases. 
Other  legal  issues  or  questions  shall  be 
directed  to  the  federal  agency  counsel 
for  the  agency  providing  the  OSC/RPM 
for  the  response. 

(11)  The  Department  of  Labor  (DOL). 
through  OSHA  and  the  states  operating 
plans  approved  under  section  18  of  the 
OSH  Act,  has  authority  to  conduct 
safety  and  health  inspections  of 
hazardous  waste  sites  to  assure  that 
employees  are  being  protected  and  to 
determine  if  the  site  is  in  compliance 
with: 

(i)  Safety  and  health  standards  and 
regulations  promulgated  by  OSHA  (or 
the  states)  in  accordance  with  section 
126  of  SARA  and  all  other  applicable 
standards;  and 

(ii)  Regulations  promulgated  under 
the  OSH  Act  and  its  general  duty  clause. 
OSHA  inspections  may  be  self- 
generated,  consistent  with  its  program 
operations  and  objectives,  or  may  be 
conducied  in  response  to  requests  from 
EPA  or  another  lead  agency,  or  in 
response  to  accidents  or  employee 
complaints.  OSHA  may  also  conduct 
inspections  at  hazardous  waste  sites  in 
those  states  with  approved  plans  that 
choose  not  to  exercise  their  jurisdiction 
to  inspect  such  sites.  On  request.  OSHA 
will  provide  advice  and  assistance  to 
EPA  and  other  NRT/RRT  agencies  as 
well  as  to  the  OSC/RPM  regarding 
hazards  to  persons  engaged  in  response 
activities.  Technical  assistance  may 
include  development  and  maintenance 
of  site  safety  plans  and  work  practices, 
assistance  with  exposure  monitoring, 
«nd  help  with  other  compliance 
questions.  OSHA  may  also  take  any 
other  action  necessary  to  assure  that 
employees  are  properly  protected  at 
such  response  activities.  Any  questions 
about  occupational  safety  and  health  at 
these  sites  should  be  referred  to  the 
OSHA  Regional  Office. 

(12)  IXDT  provides  response  expertise 
pertaining  to  transportation  of  oil  or 
hazardous  substances  by  all  modes  of 
transportation.  Through  the  Research 
and  Special  Programs  Administration 
(RSPA).  DOT  offers  expertise  in  the 
requirements  for  packaging,  handling, 
and  transporting  regulated  hazardous 
materials. 

(13)  The  Department  of  State  (DOS) 
will  lead  in  the  development  of 
international  joint  contingency  plans.  It 
will  also  help  to  coordinate  an 
international  response  when  discharges 
or  releases  cross  international 
boundaries  or  involve  foreign  flag 


vessels.  Additionally,  DOS  will 
coordinate  requests  for  assistance  from 
foreign  governments  and  U.S.  proposals 
for  conducting  research  at  incidents  that 
occur  in  waters  of  other  countries. 

(14)  The  Nuclear  Regulatory 
Commission  will  respond,  as 
appropriate,  to  releases  of  radioactive 
materials  by  its  licensees,  in  accordance 
with  the  NRC  Incident  Response  Plan 
(NUREG-0728)  to  monitor  the  actions  of 
those  licensees  and  assure  that  the 
public  health  and  environment  are 
protected  and  adequate  recovery 
operations  are  instituted.  The  Nuclear 
Regulatory  Commission  will  keep  EPA 
informed  of  any  significant  actual  or 
potential  releases  in  accordance  with 
procedural  agreements.  In  addition,  the 
Nuclear  Regulatory  Commission  will 
provide  advice  to  the  OSC/RPM  when 
assistance  is  required  in  identifying  the 
source  and  character  of  other  hazardous 
substance  releases  where  the  Nuclear 
Regulatory  Commission  has  licensing 
authority  for  activities  utilizing 
radioactive  materials. 

(15)  The  General  Services 
Administration  (GSA)  provides  logistic 
and  telecommunications  support  to 
federal  agencies.  During  an  emergency 
situation,  GSA  quickly  responds  to  aid 
state  and  local  governments.  The  type  of 
support  provided  might  include  leasing 
and  furnishing  office  space,  setting  up 
telecommunications  and  transportation 
services,  and  advisory  assistance. 

(16)  The  National  Response  Center 
(NRC).  located  at  USCG  Headquarters,  is 
the  national  communications  center, 
continuously  manned  for  handling 
activities  related  to  response  actions. 
The  NRC  acts  as  the  single  federal  point 
of  contact  for  all  pollution  incident 
reporting  and  as  the  NRT 
communications  center.  These  response 
actions  include:  Oil  and  hazardous 
substances,  radiological,  biological, 
etiological,  surety  materials,  munitions, 
and  fuels.  Notice  of  discharges  must  be 
made  telephonically  through  a  toll  free 
number  or  a  special  local  number 
(Telecommunication  Device  for  the  Deaf 
(TDD)  and  collect  calls  accepted.)  The 
telephone  report  is  distributed  to  any 
interested  NRT  member  agency  or 
federal  entity  that  has  established  a 
written  agreement  or  understanding 
with  the  NRC.  Each  telephone  notice  is 
magnetically  voice  recorded  and 
manually  entered  into  an  on-line 
computer  data  base.  The  NRC  tracks 
medium,  major,  and  potential  major 
spills  and  provides  incident  summaries 
to  all  NRT  members  and  other  interested 
parties.  The  NRC  evaluates  incoming 
information  and  immediately  advises 
FEMA  of  a  potential  major  disaster  or 
evacuations  situation.  The  NRC 
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provides  facilities  for  the  NRT  to  use  in 
coordinating  a  national  response  action, 
when  required;  assists  in  arrangements 
for  regular  as  well  as  special  NRT 
meetings  and  maintains  information  on 
the  time  and  place  of  such  meetings; 
and  sends  representatives  to  RRT 
meetings  as  appropriate.  The  NRC  is 
available  to  assist  all  NRT  agencies  as 
needed. 

§  300.1 80    State  and  local  participation  In 
response. 

(a)  Each  state  governor  is  requested  to 
designate  one  state  office/representative 
to  represent  the  state  on  the  appropriate 
RRT.  The  state's  office/representative 
may  participate  fully  in  all  activities  of 
the  appropriate  RRT.  Each  state 
governor  is  also  requested  to  designate 

a  lead  state  agency  that  will  direct  state- 
lead  response  operations.  This  agency  is 
responsible  for  designating  the  OSC/ 
RPM  for  state-lead  response  actions, 
designating  SACs  for  federal -lead 
response  actions,  and  coordinating/ 
communicating  with  any  other  state 
agencies,  as  appropriate.  Local 
governments  are  invited  to  participate 
in  activities  on  the  appropriate  RRT  as 
may  be  provided  by  state  law  or 
arranged  by  the  state's  representative. 
Indian  tribes  wishing  to  participate 
should  assign  one  person  or  office  to 
represent  the  tribal  government  on  the 
appropriate  RRT. 

(b)  Appropriate  local  and  state 
officials  (including  Indian  tribes)  will 
participate  as  part  of  the  response 
structure  as  provided  in  the  ACP. 

(C)  In  addition  to  meeting  the 
requirements  for  local  emergency  plans 
under  SaRA  section  303,  state  and  local 
government  ^<Qencies  are  encouraged  to 
include  contin^.-^ncy  planning  for 
responses,  consistent  with  the  NCP. 
RCP,  and  ACP  in  all  emergency  and 
disaster  planning. 

(d)  For  facilities  not  addressed  under 
CERCLA  or  the  CWA.  states  are 
encouraged  to  undertake  resf)onse 
actions  themselves  or  to  use  their 
authorities  to  compel  potentially 
responsible  parties  to  undertake 
response  actions. 

(e)  States  are  encouraged  to  enter  into 
cooperative  agreements  pursuant  to 
section  104  (c)(3)  and  (d)  of  CERCLA  to 
enable  them  to  undertake  actions 
authorized  under  subpart  E  of  the  NCP. 
Requirements  for  entering  into  these 
agreements  are  included  in  subpart  F  of 
the  NCP.  A  state  agency  that  acts 
pursuant  to  such  agreements  is  referred 
to  as  the  lead  agency.  In  the  event  there 
is  no  cooperative  agreement,  the  lead 
agency  can  be  designated  in  a  SMOA  or 
other  agreement. 


(f)  Because  state  and  local  public 
safety  organizations  would  normally  be 
the  first  government  representatives  at 
the  scene  of  a  discharge  or  release,  they 
are  expected  to  initiate  public  safety 
measures  that  are  necessary  to  protect 
public  health  and  welfare  and  ^at  are 
consistent  with  containment  and 
cleanup  requirements  in  the  NCP,  and 
are  responsible  for  directing  evacuations 
pursuant  to  existing  state  or  local 
procedures. 

§300.185    Nongovernmental  participation. 

(a)  Industry  groups,  academic 
organizations,  and  others  are 
encouraged  to  commit  resources  for 
response  operations.  Specific 
commitments  should  be  listed  in  the 
RCP  and  ACP.  Those  entities  required  to 
develop  tank  vessel  and  facility 
response  plans  under  CWA  section 
311(j)  mu.st  be  able  to  respond  to  a 
worst-case  discharge  to  the  maximum 
extent  practicable,  and  should  commit 
sufficient  resources  to  implement  other 
aspects  of  those  plans. 

(b)  The  technical  and  scientific 
information  generated  by  the  local 
community,  along  with  information 
from  federal,  state,  and  local 
governments,  should  be  used  to  assist 
the  OSC/RPM  in  devising  response 
strategies  where  effective  standard 
techniques  are  unavailable.  Such 
information  and  strategies  will  be 
incorporated  into  the  ACP,  as 
appropriate.  The  SSC  may  act  as  liaison 
between  the  OSC/RPM  and  such 
interested  organizations. 

(c)  ACPs  shall  establish  procedures  to 
allow  for  well  organized,  worthwhile, 
and  safe  use  of  volunteers,  including 
compliance  wi?h  §300.150  regarding 
worker  health  and  safety.  ACPs  should 
provide  for  the  direction  of  volunteers 
by  the  OSC/RPM  or  by  other  federal, 
state,  or  local  officials  knowledgeable  in 
contingency  operations  and  capable  of 
providing  leadership.  ACPs  also  should 
identify  specific  areas  in  which 
volunteers  can  be  used,  such  as  beach 
sur\'eillancfc,  logistical  support,  and  bird 
and  wildlife  treatment.  Unless 
specifically  requested  by  the  OSC/RPM. 
volunteers  generally  should  not  be  used 
for  physical  removal  or  remedial 
activities.  If.  in  the  judgment  of  the 
OSC/RPM,  dangerous  conditions  exist, 
volunteers  shall  be  restricted  from  on- 
scene  operations. 

(d)  Nongovernmental  participation 
must  be  in  compliance  with  the 
requirements  of  subpart  H  of  this  part  if 
any  recovery  of  costs  will  be  sought. 


Subpart  C — Planning  and 
Preparedness 

S  300.200    GeneraL 

This  subpart  summarizes  emergency 
preparedness  activities  relating  to 
discharges  of  oil  and  releases  of 
hazardous  substances,  pollutants,  or 
contaminants:  describes  the  three  levels 
of  contingency  planning  under  the 
national  response  system;  and  cross- 
references  state  and  local  emergency 
preparedness  activities  under  SARA 
title  III,  also  known  as  the  "Emergency 
Planning  and  Community  Right-to- 
Know  Act  of  1986"  but  referred  to 
herein  as  "title  IIL"  Regulations 
implementing  title  III  are  codified  at  40 
CFR  subchapter  J. 

S  300.205    Planning  and  coordination 
stnicture. 

(a)  National.  As  described  in 

§  300.110,  the  NRT  is  responsible  for 
national  planning  and  coordination. 

(b)  Regional.  As  described  in 

§  300.115.  the  RRTs  are  responsible  for 
regional  planning  and  coordination. 

(c)  Area.  As  required  by  section  311{j) 
of  the  CWA.  under  the  direction  of  the 
federal  OSC  for  its  area.  Area 
Committees  comprising  qualified 
personnel  of  federal,  state,  and  local 
agencies  shall  be  res{}onsible  for 

(1)  Preparing  an  ACP  for  their  areas 
(as  described  in  §  300.210(c)); 

(2)  Working  with  appropriate  federal, 
state,  and  local  officials  to  enhance  the 
contingency  planrung  of  those  officials 
and  to  assure  pre-plarming  of  joint 
response  efforts,  including  appropriate 
procedures  for  mechanical  recovery, 
dispersal,  shoreline  cleanup,  protection 
of  sensitive  environmental  areas,  and 
protection,  rescue,  and  rehabilitation  of 
fisheries  and  wildlife;  and 

(3)  Working  with  appropriate  fsderal. 
state,  and  local  officials  to  expedite 
decisions  for  the  use  of  dispersants  and 
other  mitigating  substances  and  devices. 

(d)  State.  As  provided  bv  sections  301 
and  303  of  title  III,  the  SERC  of  each 
state,  appointed  by  the  Governor,  is  to 
designate  emergency  planning  districts, 
appoint  Local  Emergency  Planning 
Committees  (LEPCs),  supervise  and 
coordinate  their  activities,  and  review 
local  emergency  response  plans,  which 
are  described  in  §  300.215.  The  SERC 
also  is  to  establish  procedures  for 
receiving  and  processing  requests  fit)m 
the  public  for  information  generated  by 
title  in  reporting  requirements  and  to 
designate  an  official  to  serve  as 
coordinator  for  information. 

(e)  Local.  As  provided  by  sections  301 
and  303  of  title  m,  emergency  planning 
districts  are  designated  by  the  SERC  in 
order  to  facilitate  the  preparation  and 
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implementation  of  emergency  plans. 
Each  LEPC  is  to  prepare  a  local 
emergency  response  plan  for  the 
emergency  planning  district  and 
establish  procedures  for  receiving  and 
processing  requests  from  the  public  for 
information  generated  by  title  III 
reporting  requirements.  The  LEPC  is  to 
appoint  a  chair  and  establish  rules  for 
the  LZPC.  The  LEPC  is  lo  designate  an 
official  to  serve  as  coordinator  for 
information  and  designate  in  its  plan  a 
community  emergency  coordinator. 

{  300.21 0    Federal  contingency  plans. 

There  are  three  levels  of  contingency 
plans  under  the  national  response 
system:  The  National  Contingency  Plan, 
RCPs,  and  ACPs.  These  plans  are 
available  for  inspection  at  EPA  regional 
offices  or  USCG  district  offices. 
Addresses  and  telephone  numbers  for 
these  offices  may  be  found  in  the  United 
States  Government  Manual,  issued 
annually,  or  in  local  telephone 
directories. 

(a)  The  National  Contingency  Plan. 
The  purpose  and  objectives,  authority, 
and  scope  of  the  NCP  are  described  in 
§§300.1  through  300.3. 

(b)  Regional  Contingency  Plans.  The 
RRTs,  working  with  the  states,  shall 
develop  federal  RCPs  for  each  standard 
federal  region,  Alaska,  Oceania  in  the 
Pacific,  and  the  Caribbean  to  coordinate 
timely,  effective  response  by  various 
federal  agencies  and  other  organizations 
to  discharges  of  oil  or  releases  of 
hazardous  substances,  pollutants,  or 
contaminants.  RCPs  shall,  as 
appropriate,  include  information  on  all 
useful  facilities  and  resources  in  the 
region,  from  government,  commercial, 
academic,  and  other  sources.  To  the 
greatest  extent  possible,  RCPs  shall 
follow  the  format  of  the  NCP  and  be 
coordinated  with  state  emergency 
response  plans,  ACPs.  which  are 
described  in  §  300.210(c).  and  title  III 
local  emergency  response  plans,  which 
are  described  in  §  300.215.  Such 
coordination  should  be  accomplished 
by  working  with  the  SERCs  in  the  region 
covered  by  the  RCP.  RCPs  shall  contain 
lines  of  demarcation  between  the  inland 
and  coastal  zones,  as  mutually  agreed 
upon  by  USCG  and  EPA. 

(c)  Area  Contingency  Plans.  (1)  Under 
the  direction  of  an  OSC  and  subject  to 
approval  by  the  lead  agency,  each  Area 
Committee,  in  consultation  with  the 
appropriate  RRTs.  Coast  Guard  DRGs, 
the  NSFCC.  SSCs,  LEPCs.  and  SERCs, 
shall  develop  an  ACP  for  its  designated 
area.  This  plan,  when  implemented  in 
conjunction  with  other  provisions  of  the 
NCP,  shall  be  adequate  to  remove  a 
worst  case  discharge  under  §  300.324, 
and  to  mitigate  or  prevent  a  substantial 


threat  of  such  a  discharge,  from  a  vessel, 
offshore  facility,  or  onshore  facility 
operating  in  or  near  the  area. 

(2)  The  areas  of  responsibility  may 
include  several  title  III  local  planning 
districts,  or  parts  of  such  districts.  In    ' 
developing  the  ACP,  the  OSC  shall 
coordinate  with  affected  SERCs  and 
LEPCs.  The  ACP  shall  provide  for  a  well 
coordinated  response  that  is  integrated 
and  compatible,  to  the  greatest  extent 
possible,  with  all  appropriate  response 
plans  of  state,  local,  and  non-federal 
entities,  and  esp>ecially  with  title  III 
local  emergency  response  plans. 

(3)  The  ACP  shall  include  the 
following: 

(i)  A  description  of  the  area  covered 
by  the  plan,  including  the  areas  of 
special  economic  or  environmental 
importance  that  might  be  damaged  by  a 
discharge; 

(ii)  A  description  in  detail  of  the 
responsibilities  of  an  owner  or  operator 
and  of  federal,  state,  and  local  agencies 
in  removing  a  discharge,  and  in 
mitigating  or  preventing  a  substantial 
threat  of  a  discharge: 

(iii)  A  list  of  equipment  (including 
firefighting  equipment),  dispersants,  or 
other  mitigating  substances  and  devices, 
and  personnel  available  to  an  owner  or 
operator  and  federal,  state,  and  local 
agencies,  to  ensure  an  effective  and 
immediate  removal  of  a  discharge,  and 
to  ensure  mitigation  or  prevention  of  a 
substantial  threat  of  a  discharge  (this 
may  be  provided  in  an  appendix  or  by 
reference  to  other  relevant  emergency 
plans  (e.g.,  state  or  LEPC  plans),  which 
include  such  equipment  lists); 

(iv)  A  description  of  procedures  to  be 
followed  for  obtaining  an  expedited 
decision  regarding  the  use  of 
dispersants;  and 

(v)  A  detailed  description  of  how  the 
plan  is  integrated  into  other  ACPs  and 
tank  vessel,  offshore  facility,  and 
onshore  facility  response  plans 
approved  by  the  President,  and  into 
operating  procedures  of  the  NSFCC. 

(4)(i)  In  order  to  provide  for 
coordinated,  immediate  and  effective 
protection,  rescue,  and  rehabilitation  of, 
and  minimization  of  risk  of  injury  to. 
Rsh  and  wildlife  resources  and  habitat. 
Area  Committees  shall  incorporate  into 
each  ACP  a  detailed  annex  containing  a 
Fish  and  Wildlife  and  Sensitive 
Environments  Plan  that  is  consistent 
with  the  RCP  and  NCP.  The  annex  shall 
be  prepared  in  consultation  with  the 
USFWS  and  NOAA  and  other  interested 
natural  resource  management  agencies 
and  parties.  It  shall  address  fish  and 
wildlife  resources  and  their  habitat,  and 
shall  include  other  areas  considered 
sensitive  environments  in  a  separate 
section  of  the  annex,  based  upon  Area 


Committee  recommendations.  The 
annex  will  provide  the  necessary 
information  and  procedures  to 
immediately  and  effectively  respond  to 
discharges  that  may  adversely  affect  fish 
and  wildlife  and  their  habitat  and 
sensitive  environments,  including 
provisions  for  a  response  to  a  worst  case 
discharge.  Such  information  shall 
include  the  identification  of  appropriate 
agencies  and  their  responsibilities, 
procedures  to  notify  these  agencies 
following  a  discharge  or  threat  of  a 
discharge,  protocols  for  obtaining 
required  fish  and  wildlife  permits  and 
other  necessary  permits,  and  provisions 
to  ensure  compatibility  of  annex-related 
activities  with  removal  operations. 

(ii)  The  annex  shall: 

(A)  Identify  and  establish  priorities 
for  fish  and  wildlife  resources  and  their 
habitats  and  other  important  sensitive 
areas  requiring  protection  from  any 
direct  or  indirect  effects  from  discharges 
that  may  occur.  These  effects  include, 
but  are  not  limited  to,  any  seasonal  or 
historical  use.  as  well  as  all  critical, 
special,  significant  or  otherwise 
designated  protected  areas. 

(Bj  Proviae  a  mechanism  to  be  used 
during  a  spill  response  for  timely 
identification  of  protection  priorities  of 
those  fish  and  wildlife  resources  and 
habitats  and  sensitive  environmental 
areas  that  may  be  threatened  or  injured 
by  a  discharge.  These  include  as 
appropriate,  not  only  marine  and 
freshwater  species,  habitats,  and  their 
food  sources,  but  also  terrestrial  wildlife 
and  their  habitats  that  may  be  affected 
directly  by  onshore  oil  or  indirectly  by 
oil-related  factors,  such  as  loss  or 
contamination  of  forage.  The 
mechanism  shall  also  provide  for 
expeditious  evaluation  and  appropriate 
consultations  on  the  effects  to  fish  and 
wildlife,  their  habitat,  and  other 
sensitive  environments  from  the 
application  of  chemical 
countermeasures  or  other 
countermeasures  not  addressed  under 
paragraph  (c)(3)(iii)  of  this  section. 

(C)  Identify  potential  environmental 
effects  on  fish  and  wildlife,  their 
habitat,  and  other  sensitive 
environments  resulting  from  removal 
actions  or  countermeasures,  including 
the  option  of  no  removal.  Based  on  this 
evaluation  of  potential  environmental 
effects,  the  annex  should  establish 
priorities  for  application  of 
countermeasure  and  removal  actions  to 
habitats  within  the  geographic  region  of 
the  ACP.  The  annex  should  establish 
methods  to  minimize  the  identified 
effects  on  fish  and  wildlife  because  of 
response  activities,  including,  but  not 
limited  to:  Disturbance  of  sensitive  areas 
and  habitats;  illegal  or  inadvertent 
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taling  or  disturbance  of  Hsh  and 
wildlife  or  specimens  by  response 
personnel:  and  fish  and  wildlife,  their 
habitat,  and  environmentally  sensitive 
areas  coming  in  contact  with  various 
cleaning  or  bioremediation  agents. 
Furthermore,  the  annex  should  identify 
the  areas  where  the  movement  of  oiled 
debris  may  pose  a  risk  to  resident, 
transient,  or  migratory  fish  and  wildlife, 
and  other  sensitive  environments  and 
should  discuss  measures  to  be 
considered  for  removing  such  oiled 
debris  in  a  timely  fashion  to  reduce 
such  risk. 

(D)  Provide  for  pre-approval  of 
application  of  specific  countermeasures 
or  removal  actions  that,  if  expeditiously 
applied,  will  minimize  adverse  spill- 
induced  impacts  to  fish  and  wildlife 
resources,  their  habitat,  and  other 
sensitive  environments.  Such  pre- 
approval  plans  must  be  consistent  with 
paragraphs  (c)(3)  (i)  and  (iii)  of  this 
section  and  subpart  J  requirements,  and 
must  have  the  concurrence  of  the 
natural  resource  trustees. 

(£)  Provide  monitoring  plan(s)  to 
evaluate  the  effectiveness  of  different 
countermeasures  or  removal  actions  in 
protecting  the  environment.  Monitoring 
should  include  "set-aside"  or  "control" 
areas,  where  no  mitigative  actions  are 
taken. 

(F)  Identify  and  provide  for  the 
acquisition  and  utilization  of  necessary 
response  capabilities  for  protection, 
rescue,  and  rehabilitation  of  fish  and 
wildlife  resources  and  habitat.  This  may 
include  appropriately  permitted  private 
organizations  and  individuals  with 
appropriate  expertise  and  experience. 
The  suitable  organizations  should  be 
identified  in  cooperation  with  natural 
resource  law  enforcement  agencies. 
Such  capabilities  shall  include,  but  not 
be  limited  to,  identification  of  facilities 
and  equipment  necessary  for  deterring 
sensitive  fish  and  wildlife  from  entering 
oiled  areas,  and  for  capturing,  holding, 
cleaning,  and  releasing  injured  wildlife. 
Plans  for  the  provision  of  such 
capabilities  shall  ensure  that  there  is  no 
interference  with  the  OSC's  removal 
operations. 

(C)  Identify  appropriate  federal  and 
state  agency  contacts  and  alternates 
responsible  for  coordination  of  fish  and 
wildlife  rescue  and  rehabilitation  and 
protection  of  sensitive  environments; 
identify  and  provide  for  required  fish 
and  wildlife  handling  and  reh<ibilitation 
permits  necessary  under  federal  and 
state  laws;  and  provide  guidance  on  the 
implementation  of  law  enforcement 
requirements  included  under  current 
federal  and  stale  laws  and 
corresponding  regulations. 
Requirements  include,  but  are  not 


limited  to  procedures  regarding  the 
capture,  transport,  rehabilitation,  release 
of  wildlife  exposed  to  or  threatened  by 
oil.  and  disposal  of  contaminated 
carcasses  of  wildlife. 

(H)  Identify  and  secure  the  means  for 
providing,  if  needed,  the  minimum 
required  OSHA  and  EPA  training  for 
volunteers,  including  those  who  assist 
with  injured  wildlife. 

(I)  Define  the  requirements  for 
evaluating  the  compatibility  between 
this  annex  and  non-federal  response 
plans  (including  those  of  vessels, 
facilities  and  pipelines)  on  issues 
affecting  fish  and  wildlife,  their  habitat, 
and  sensitive  environments. 

§  300.21 2    Area  response  drtlts. 

The  OSC  periodically  shall  conduct 
drills  of  removal  capability  (including 
fish  and  wildhfe  response  capability), 
without  prior  notice,  in  areas  for  which 
ACPs  are  required  by  §  300.210(c)  and 
under  relevant  tank  vessel  and  facility 
response  plans. 

$300,215    Title  III  local  emergency 
response  plans. 

This  section  describes  and  cross- 
references  the  regulations  that 
implement  title  ID.  These  regulations 
are  codified  at  40  CFR  part  355. 

(a)  Each  LEPC  is  to  prepare  an 
emergency  response  plan  in  accordance 
with  section  303  of  title  III  and  review 
the  plan  once  a  year,  or  more  frequently 
as  changed  circumstances  in  the 
community  or  at  any  facility  may 
require.  Such  title  lU  local  emergency 
response  plans  should  be  closely 
coordinated  with  applicable  federal 
ACPs  and  state  emergency  response 
plans. 

§300.220    Related  Title  til  issues. 

Other  related  title  III  requirements  are 
found  in  40  CFR  part  355. 

Subpart  D— Operational  Response 
Phases  for  Oil  Removal 

$  300.300    Phase  I — Discovery  or 
notitication. 

(a)  A  discharge  of  oil  may  be 
discovered  through: 

(1)  A  report  submitted  by  the  person 
in  charge  of  a  vessel  or  facility,  in 
accordance  with  statutory  requirements: 

(2)  Deliberate  search  by  patrols; 

(3)  Random  or  incidental  observation 
by  government  agencies  or  the  public:  or 

(4)  Other  sources. 

(b)  Any  person  in  charge  of  a  vessel 
or  a  facility  shall,  as  soon  as  he  or  she 
has  knowledge  of  any  discharge  from 
such  vessel  or  facility  in  violation  of 
section  311(b)(3)  of  the  CWA, 
immediately  notify  the  NRC.  If  direct 
reporting  to  the  NRC  is  not  practicable. 


reports  may  be  made  to  the  USCG  or 
EPA  predesignated  OSC  for  the 
geographic  area  where  the  discharge 
occurs.  The  EPA  predesignated  OSC 
may  also  be  contacted  through  the 
regional  24-hour  emergency  response 
telephone  number.  All  such  reports 
shall  be  promptly  relayed  to  the  NRC.  If 
it  is  not  possible  to  notify  the  NRC  or 
predesignated  OSC  immediately,  reports 
may  be  made  immediately  to  the  nearest 
Coast  Guard  unit.  In  any  event  such 
person  in  charge  of  the  vessel  or  facility 
shall  notify  the  NRC  as  soon  as  possible. 

(c)  Any  other  person  shall,  as 
appropriate,  notify  the  NRC  of  a 
discharge  of  oil. 

(d)  Upon  receipt  of  a  notification  of 
discharge,  the  NRC  shall  promptly 
notify  the  OSC.  The  OSC  shall  ensure 
notification  of  the  appropriate  state 
agency  of  any  state  which  is,  or  may 
reasonably  be  expected  to  be.  affected 
by  the  discharge.  The  OSC  shall  then 
proceed  with  the  following  phases  as 
outlined  in  the  RCP  and  ACP. 

§300.305    Ptwse  11— Preliminary 
assessment  and  initiation  of  action. 

(a)  The  OSC  is  responsible  for 
promptly  initiating  a  preliminary 
assessment. 

(b)  The  preliminary  assessment  shall 
be  conducted  using  available 
information,  supplemented  where 
necessary  and  possible  by  an  on-scene 
inspection.  The  OSC  shall  undertake 
actions  to: 

(1)  Evaluate  the  magnitude  and 
severity  of  the  discharge  or  threat  to 
public  health  or  welfare  or  the 
environment: 

(2)  Assess  the  feasibility  of  removal; 
and 

(3)  To  the  extent  practicable,  identify 
potentially  responsible  parties. 

(c)  Except  in  a  case  wnen  the  OSC  is 
required  to  direcl  the  response  to  a 
discharge  that  may  pose  a  substantial 
threat  to  the  public  health  or  welfare  of 
the  United  States  (including  but  not 
limited  to  fish,  shellfish,  wildlife,  other 
natural  resources,  and  the  public  and 
private  beaches  and  shorelines  of  the 
United  States),  the  OSC  may  allow  the 
responsible  party  to  voluntarily  and 
promptly  perform  removal  actions, 
provided  the  OSC  determines  such 
actions  will  ensure  an  effective  and 
immediate  removal  of  the  discharge  or 
mitigation  or  prevention  of  a  substantial 
threat  of  a  discharge.  If  the  responsible 
party  does  conduct  the  removal,  the 
OSC  shall  ensure  adequate  surveillance 
over  whatever  actions  are  initiated.  If 
effective  actions  are  not  being  taken  to 
eliminate  the  threat,  or  if  removal  is  not 
being  properly  done,  the  OSC  should,  to 
the  extent  practicable  under  the 
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circumstances,  so  advise  the  responsible 
party.'If  the  responsible  party  does  not 
respond  properly  the  OSC  shall  take 
appropriate  response  actions  and  should 
notify  the  responsible  party  of  the 
potential  liability  for  federal  response 
costs  incurred  by  the  OSC  pursuant  to 
the  OPA  and  CWA.  Where  practicable, 
continuing  efforts  should  be  made  to 
encourage  response  by  responsible 
parties. 

(1)  In  carrying  out  a  response  under 
this  section,  the  OSC  may: 

(i)  Remove  or  arrange  for  the  removal 
of  a  discharge,  and  mitigate  or  prevent 
a  substantial  threat  of  a  discharge,  at  any 
time; 

(ii)  Direct  or  monitor  all  federal,  stale, 
and  private  actions  to  remove  a 
discharge;  and 

(iii)  Remove  and,  if  necessary,  destroy 
a  vessel  discharging,  or  threatening  to 
discharge,  by  whatever  means  are 
available. 

(2)  If  the  discharge  resuhs  in  a 
substantial  threat  to  the  public  health  or 
welfare  of  the  United  States  (including, 
but  not  limited  to  fish,  shellfish, 
wildlife,  other  natural  resources,  and 
the  public  and  private  beaches  and 
.shorelines  of  the  United  States),  the 
OSC  must  direct  all  response  efforts,  as 
provided  in  §  300.322(b)  of  this  part. 
The  OSC  should  declare  as 
expeditiously  as  practicable  to  spill 
response  participants  that  the  federal 
government  will  direct  the  response. 
The  OSC  may  act  without  regard  to  any 
other  provision  of  the  law  governing 
contracting  procedures  or  employment 
of  personnel  by  the  federal  government 
in  removing  or  arranging  for  the  removal 
of  such  a  discharge. 

(d)  The  OSC  shall  ensure  that  the 
natural  resource  trustees  are  promptly 
notified  in  the  event  of  any  discharge  of 
oil,  to  the  maximum  extent  practicable 
as  provided  in  the  Fish  and  Wildlife  and 
Sensitive  Environments  Plan  annex  to 
the  ACP  for  the  area  in  which  the 
discharge  occurs.  The  OSC  and  the 
trustees  shall  coordinate  assessments, 
evaluations,  investigations,  and 
planning  with  respect  to  appropriate 
removal  actions.  The  OSC  shall  consult 
with  the  affiected  trustees  on  the 
appropriate  removal  action  to  be  taken. 
The  trustees  will  provide  timely  advice 
concerning  recommended  actions  with 
regard  to  trustee  resources  potentially 
affected.  The  trustees  also  will  assure 
that  the  OSC  is  informed  of  their 
activities  in  natural  resource  damage 
assessment  that  may  affect  response 
operations.  When  circumstances  permit, 
the  OSC  shall  share  the  use  of  response 
resources  with  the  trustees,  provided 
trustee  activities  do  not  interfere  with 
response  actions.  The  lead 


administrative  trustee  shall,  as 
appropriate,  apply  to  the  OSC  for  access 
to  federal  response  resources  on  behalf 
of  all  trustees. 

§300.310    Ptiaa*  III— Containment, 
countermaasures,  cleanup,  and  disposal. 

(a)  Defensive  actions  shall  begin  as 
soon  as  possible  to  prevent,  minimize, 
or  mitigate  threat(s)  to  the  public  health 
or  welfare  or  the  environment.  Actions 
may  include  but  are  not  limited  to: 
Analyzing  water  samples  to  determine 
the  source  and  spread  of  the  oil; 
controlling  the  source  of  discharge; 
measuring  and  sampling;  source  and 
spread  control  or  salvage  operations; 
placement  of  physical  barriers  to  deter 
the  spread  of  the  oil  and  to  protect 
natural  resources  and  sensitive 
ecosystems:  control  of  the  water 
discharged  from  upstream 
impoundment;  and  the  use  of  chemicals 
and  other  materials  in  accordance  with 
subpart )  of  this  part  to  restrain  the 
spread  of  the  oil  and  mitigate  its  effects. 
The  ACP  prepared  under  §  300.210(c) 
should  be  consulted  for  procedures  to 
be  followed  for  obtaining  an  expedited 
decision  regarding  the  use  of 
dispersants  and  other  products  listed  on 
the  NCP  Product  Schedule. 

(b)  As  appropriate,  actions  shall  be 
taken  to  recover  the  oil  or  mitigate  its 
effects.  Of  the  numerous  chemical  or 
physical  methods  that  may  be  used,  the 
chosen  methods  shall  be  the  most 
consistent  with  protecting  public  health 
and  welfare  and  the  environment. 
Sinking  agents  shall  not  be  used. 

(c)  Oil  and  contaminated  materials 
recovered  in  cleanup  operations  shall  be 
disposed  of  in  accordance  with  the  RCP. 
ACP.  and  any  applicable  laws, 
regulations,  or  requirements.  RRT  and 
ACP  guidelines  may  identify  the 
disposal  plans  to  be  followed  during  an 
oil  spill  response  and  may  address:  The 
sampling,  testing,  and  classifying  of 
recovered  oil  and  oiled  debris;  the 
segregation  and  stockpiling  of  recovered 
oil  and  oiled  debris;  prior  state  disposal 
approvals  and  permits;  and  the  routes; 
methods  (e.g.  recycle/reuse,  on-site 
burning,  incineration,  landfilling.  etc.); 
and  sites  for  the  disposal  of  collected 
oil.  oiled  debris,  and  animal  carcasses. 

i  300.31 5    Pliase  IV — Documentation  and 
cost  recovery. 

(a)  All  OSLTF  users  need  to  collect 
and  maintain  documentation  to  support 
all  actions  taken  under  the  CWA.  In 
general,  documentation  shall  be 
sufficient  to  support  full  cost  recovery 
for  resources  utilized  and  shall  identify 
the  source  and  circumstances  of  the 
incident,  the  responsible  party  or 
parties,  and  impacts  and  potential 


impacts  to  public  health  and  welfare 
and  the  environment.  Documentation 
procedures  are  contained  in  33  CFR 
subchapter  M. 

(b)  W'hen  appropriate,  documentation 
shall  also  be  collected  for  scientific 
understanding  of  the  environment  and 
for  research  and  development  of 
improved  response  methods  and 
technology.  Funding  for  these  actions  is 
restricted  by  section  6002  of  the  OPA. 

(c)  OSCs  shall  submit  OSC  reports  to 
the  NRT  or  RRT.  only  if  requested,  as 
provided  by  §  300.165. 

(d)  OSCs  shall  ensure  the  necessary 
collection  and  safeguarding  of 
information,  samples,  and  reports. 
Samples  and  information  shall  be 
gathered  expeditiously  during  the 
response  to  ensure  an  accurate  record  of 
the  impacts  incurred.  Documentation 
materials  shall  be  made  available  to  the 
trustees  of  affected  natural  resources. 
The  OSC  shall  make  available  to 
trustees  of  the  affected  natural  resources 
information  and  documentation  in  the 
OSCs  possession  that  can  assist  the 
trustees  in  the  determination  of  actual 
or  potential  natural  resource  injuries. 

(e)  Information  and  reports  obtained 
by  the  EPA  or  USCG  OSC  shall  be 
transmitted  to  the  appropriate  offices 
responsible  for  follow-up  actions. 

§  300.31 7    National  response  priorities. 

(a)  Safety  of  human  life  must  be  given 
the  top  priority  during  every  response 
action.  This  includes  any  search  and 
rescue  efforts  in  the  general  proximity  of 
the  discharge  and  the  insurance  of 
safety  of  response  personnel. 

(b)  Stabilizing  the  situation  to 
preclude  the  event  from  worsening  is 
the  next  priority.  All  efforts  must  be 
focused  on  saving  a  vessel  that  has  been 
involved  in  a  grounding,  collision,  fire, 
or  explosion,  so  that  it  does  not 
compound  the  problem.  Comparable 
measures  should  be  taken  to  stabilize  a 
situation  involving  a  facility,  pip>eline, 
or  other  source  of  pollution.  Stabilizing 
the  situation  includes  securing  the 
source  of  the  spill  and/or  removing  the 
remaining  oil  from  the  container  (vessel, 
tank,  or  pipeline]  to  prevent  additional 
oil  spillage,  to  reduce  the  need  for 
follow-up  response  action,  and  to 
minimize  adverse  impact  to  the 
environment. 

(c)  The  response  must  use  all 
necessary  containment  and  removal 
tactics  in  a  coordinated  manner  to 
ensure  a  timely,  effective  response  that 
minimizes  adverse  impact  to  the 
environment. 

(d)  All  parts  of  this  national  response 
strategy  should  be  addressed 
concurrently,  but  safety  and 
stabilization  are  the  highest  priorities. 
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The  OSC  should  not  delay  containment 
and  removal  decisions  unnecessarily 
and  should  take  actions  to  minimize 
adverse  impact  to  the  environment  that 
begins  as  soon  as  a  discharge  occurs,  as 
well  as  actions  to  minimize  further 
adverse  environmental  impact  from 
additional  dischaiges. 

(e)  The  priorities  set  forth  in  this 
section  are  broad  in  nature,  and  should 
not  be  interpreted  to  preclude  the 
consideration  of  other  priorities  that 
may  arise  on  a  site-specific  basis. 

f  900.320   Qenaral  pstlem  of  responaa. 

(a)  When  the  OSC  receives  a  report  of 
a  discharge,  actions  normally  should  be 
taken  in  the  following  sequence: 

(1)  Investigate  the  report  to  determine 
pertinent  information  such  as  the  threat 
posed  to  public  health  or  welfare  or  the 
environment,  the  type  and  quantity  of 
polluting  material,  and  the  source  of  the 
discharge. 

(2)  Officially  classify  the  size  (i.e.. 
minor,  medium,  major)  and  type  (i.e., 
substantial  threat  to  the  pubUc  health  or 
welfare,  worst  case  discharge)  of  the 
discharge  and  determine  the  course  of 
action  to  be  followed  to  ensure  effective 
and  immediate  removal,  mitigation,  or 
prevention  of  the  discharge.  Some 
discharges  that  are  classiHed  as  a 
substantial  threat  to  the  public  health  or 
welfare  may  be  further  classified  as  a 
spill  of  national  signiHcance  by  the 
Administrator  of  EPA  or  the 
Conunandant  of  the  USCG.  The 
appropriate  course  of  action  may  be 
prescribed  in  §§  300.322.  300.323.  and 
300.324. 

(i)  When  the  reported  discharge  is  an 
actual  or  potential  major  discharge, 
immediately  notify  the  RRT.  including 
the  affected  state,  if  appropriate,  and  the 
NRC.  and  ensure  notification  of  the 
natural  resource  trustees,  as  required  by 
§  300.305(d). 

(ii)  When  the  investigation  shows  that 
an  actual  or  potential  medium  discharge 
exists,  the  OSC  shall  recommend 
activation  of  the  RRT.  if  appropriate. 

(iii)  When  the  investigation  shows 
that  an  actual  or  potential  minor 
discharge  exists,  the  OSC  shall  monitor 
the  situation  to  ensure  that  proper 
removal  action  is  being  taken. 

(3)  If  the  OSC  determines  that 
effective  and  immediate  removal, 
mitigation,  or  prevention  of  a  discharge 
can  be  achieved  by  private  party  efforts, 
and  where  the  discharge  does  not  pose 
a  substantial  threat  to  the  public  health 
or  welfare  of  the  United  States, 
determine  whether  the  responsible  party 
or  other  person  is  properly  carrying  out 
removal.  Rmnoval  is  being  done 
properly  when: 


(i)  The  cleanup  is  fully  sufficient  to 
effectively  and  immediately  remove, 
minimize,  or  mitigate  threat(s)  to  public 
health  and  welfare  and  the 
environment  Removal  efforts  are 
improper  to  the  extent  that  federal 
efforts  are  necessary  to  remove, 
minimize  further,  or  mitigate  those 
threats;  and 

(ii)  The  removal  efforts  are  in 
accordance  with  appUcable  regulations, 
including  the  NCP. 

(4)  Where  appropriate,  determine 
whether  a  state  or  political  subdivision 
thereof  has  the  capability  to  carry  out 
any  or  all  removal  actions.  If  so,  the 
OSC  may  arrange  funding  to  support 
these  actions. 

(5)  Ensure  prompt  notification  of  the 
trustees  of  affected  natural  resources  in 
accordance  with  the  applicable  RCP  and 
ACP. 

(b)  Removal  shall  be  considered 
complete  when  so  determined  by  the 
OSC  in  consultation  with  the  Governor 
or  Governors  of  the  affected  states. 
When  the  OSC  considers  removal 
complete,  OSLTF  removal  funding  shall 
end.  This  determination  shall  not 
preclude  additional  removal  actions 
under  applicable  state  law. 

S  300.322    Response  to  sut>stantial  mreats 
to  putMlc  healtti  or  wetfare. 

(a)  As  part  of  the  investigation 
described  in  S  300.320.  the  OSC  shall 
determine  whether  a  discharge  results 
in  a  substantial  threat  to  public  health 
or  welfare  (including,  but  not  limited  to. 
fish,  shellfish,  wildlife,  other  natural 
resources,  and  the  public  and  private 
beaches  and  shoreHnes  of  the  United 
States).  Factors  to  be  considered  by  the 
OSC  in  making  this  determination 
include,  but  are  not  limited  to,  the  size 
of  the  dischai^ge,  the  character  of  the 
discharge,  and  the  nature  of  the  threat 
to  public  health  or  welfare.  Upon 
obtaining  such  information,  the  OSC 
shall  conduct  an  evaluation  of  the  threat 
posed,  based  on  the  OSC's  experience  in 
assessing  other  discharges,  and 
consultation  with  senior  lead  agency 
officials  and  readily  available 
authorities  on  issues  outside  the  OSC's 
technical  expertise. 

(b)  If  the  investigation  by  the  OSC 
shows  that  the  discharge  poses  or  may 
present  a  substantial  threat  to  public 
health  or  welfare  of  the  United  States, 
the  OSC  shall  direct  all  federal,  state,  or 
private  actions  to  remove  the  discharge 
or  to  mitigate  or  prevent  the  threat  of 
such  a  discharge,  as  appropriate.  In 
directing  the  response  in  such  cases,  the 
OSC  may  act  without  regard  to  any 
other  provision  of  law  governing 
contracting  procedures  or  employment 


of  personnel  by  the  federal  government 
to: 

(1)  Remove  or  arrange  for  the  removal 
of  the  discharge; 

(2)  Mitigate  or  prevent  the  substantial 
threat  of  the  disoiarge;  and 

(3)  Remove  and.  if  necessary,  destroy 
a  vessel  discharging,  or  threatening  to 
discharge,  by  whatever  means  are 
available. 

(c)  In  the  case  of  a  substantial  threat 
to  public  health  or  welfare  of  the  United 
States,  the  OSC  shall: 

(1)  Assess  opportunities  for  the  use  of 
various  special  teams  and  other 
assistance  described  in  §  300.145. 
including  the  use  of  the  services  of  the 
NSFCC.  as  appropriate; 

(2)  Request  immediate  activation  of 
the  RRT;  and 

(3)  Take  whatever  additional  response 
actions  are  deemed  appropriate, 
including,  but  not  limited  to. 
implementation  of  the  ACP  as  required 
by  section  311(j){4)  of  the  CWA  or 
relevant  tank  vessel  or  facility  response 
plan  required  by  section  311(j)(5)  of  the 
CWA. 

When  requested  by  the  OSC,  the  lead 
agency  or  RRT  shall  dispatch 
appropriate  personnel  to  the  scene  of 
the  discharge  to  assist  the  OSC  This 
assistance  may  include  technical 
support  in  the  agency's  areas  of 
expertise  and  disseminating  information 
to  the  public  The  lead  agency  ^all 
ensure  that  a  contracting  officer  is 
available  on  scene,  at  the  request  of  the 
OSC 

§300.323    Spills  of  national  signmcance 

(a)  A  discharge  may  be  classified  as  a 
spill  of  national  significance  (SONS)  by 
the  Administrator  of  EPA  for  discharges 
occurring  in  the  inland  zone  and  the 
Commandant  of  the  USCG  for 
discharges  occurring  in  the  coastal  zone. 

(b)  For  a  SONS  in  the  inland  zone,  the 
EPA  Administrator  may  name  a  senior 
Agency  official  to  assist  the  OSC  in: 

(1)  Communicating  with  affected 
parties  and  the  public;  and 

(2)  Coordinating  federal,  state,  local, 
and  international  resources  at  the 
national  level. 

This  strategic  coordination  will  involve, 
as  appropriate,  the  NRT,  RRT(s).  the 
Govemor(s)  of  affected  state(s),  and  the 
mayor(s)  or  other  chief  executive(s)  of 
local  govemment(s). 

(c)  For  a  SONS  in  the  coastal  zone,  the 
USCG  Commandant  may  name  a 
National  Incident  Commander  (NIC) 
who  will  assume  the  role  of  the  OSC  in: 

(1)  Communicating  with  affected 
parties  and  the  public  and 

(2)  Coordinating  federal,  state,  local, 
and  international  resources  at  the 


54762 


Federal  Register  /  Vol.  58,  Na  203  /    Friday.  October  22.  1993  /    Proposed  Rules 


national  level.  This  strategic 
coordination  wijl  involve,  as 
appropriate,  the  NRT.  RRT(s),  the 
Govemor(s)  of  affected  state(s),  and  the 
mayor(s)  or  other  chief  executive(s)  of 
local  govemment(s). 

$  300.324    Responsa  to  worst  cas* 
discttarges 

(a)  If  the  investigation  by  the  OSC 
shows  that  a  discharge  is  a  worst  case 
discharge  or  there  is  a  substantial  threat 
of  such  a  discharge,  the  OSC  shall: 

(1)  Notify  the  NSFCC; 

(2)  Require,  where  applicable, 
implementation  of  the  worst  case 
portion  of  an  approved  tank  vessel  or 
facility  response  plan  required  by 
section  311(j)(5)  of  the  CWA; 

(3)  Implement  the  worst  case  portion 
of  the  ACP  required  by  section  311(i)(4) 
of  the  CWA;  and 

(4)  Take  whatever  additional  response 
actions  are  deemed  appropriate. 

(b)  Under  the  direction  of  the  OSC. 
the  NSFCC  shall  coordinate  use  of 
private  and  public  personnel  and 
equipment,  including  strike  teams,  to 
remove  a  worst  case  discharge  and 
mitigate  or  prevent  a  substantial  threat 
of  such  a  discharge. 

|30a335    Funding. 

(a)  The  OSLTF  is  available  under 
certain  circumstances  to  fund  removal 
of  oil  performed  under  section  311  of 
the  CWA.  Those  circumstances  and  the 
procedures  for  accessing  the  OSLTF  are 
described  in  33  CFR  subKihapter  M.  The 
responsible  f>arty,  is  liable  for  costs  of 
federal  removal  and  damages  in 
accordance  with  section  311(f)  of  the 
CWA,  section  1002  of  the  OPA.  and 
other  federal  laws. 

(b)  Where  the  OSC  requests  assistance 
from  a  federal  agency,  that  agency  may 
be  reimbursed  in  accordance  with  the 
provisions  of  33  CFR  subchapter  M. 
Specific  interagency  reimbiu^ement 
agreements  may  be  used  when 
necessary  to  ensure  that  the  federal 
resources  will  be  available  for  a  timely 
response  to  a  discharge  of  oil. 

(c)  Procedures  for  funding  the 
initiation  of  natural  resource  damage 
assessment  are  covered  in  33  CFR 
subchapter  M. 

(d)  Response  actions  other  than 
removal,  such  as  scientific 
investigations  not  in  support  of  removal 
actions  or  law  enforcement,  shall  be 
provided  by  the  agency  Mrith  legal 
responsibility  for  those  specific  actions. 

(e)  The  funding  of  a  response  to  a 
discharge  from  a  federally  owned, 
operated,  or  supervised  facility  or  vessel 
is  the  responsibility  of  the  owning, 
operating,  or  supervising  agency. 


(f)  The  following  agencies  have  funds 
available  for  certain  discharge  removal 
actions: 

(1)  EPA  may  provide  funds  to  begin 
timely  discharge  removal  actions  when 
the  OSC  is  an  EPA  representative. 

(2)  DOD  has  two  specific  sources  of 
funds  that  may  be  applicable  to  an  oil 
discharge  under  appropriate 
circumstances.  This  does  not  consider 
military  resources  that  might  be  made 
available  under  speciRc  conditions. 

(i)  Funds  required  for  removal  of  a 
sunken  vessel  or  similar  obstruction  of 
navigation  are  available  to  the  Corps  of 
Engineers  through  Civil  Works 
Appropriations,  Operations  and 
Maintenance,  General. 

(ii)  USN  may  conduct  salvage 
operations  contingent  on  defense 
operational  commitments,  when  funded 
by  the  requesting  agency.  Such  funding 
may  be  requested  on  a  direct  cite  basis. 

(3)  Pursuant  to  Title  I  of  the  OPA.  the 
state  or  states  affected  by  a  discharge  of 
oil  may  act  where  necessary  to  remove 
such  discharge.  Pursuant  to  33  CFR 
subchapter  M  states  may  be  reimbursed 
from  the  OSLTF  for  the  reasonable  costs 
incurred  in  such  a  removal. 

Subpart  E — Hazardous  Sut>stance 
Response 

S  300.400    General. 

(a)  This  subpart  establishes  methods 
and  criteria  for  determining  the 
appropriate  extent  of  response 
authorized  by  CERCLA  and  CWA 
section  311(c): 

(1)  When  there  is  a  release  of  a 
hazardous  substance  into  the 
environment:  or 

(2)  When  there  is  a  release  into  the 
environment  of  any  pollutant  or 
contaminant  that  may  present  an 
imminent  and  substantial  danger  to  the 
public  health  or  welfare. 


}  300.405    Discovery  or  notification, 
(a)  A  release  may  be  discovered 
through: 

(1)  A  report  submitted  in  accordance 
with  section  103(a)  of  CERCLA,  i.e.. 
reportable  quantities  codified  at  40  CFR 
part  302; 

(2)  A  report  submitted  to  EPA  in 
accordance  with  section  103(c)  of 
CERCLA; 

(3)  Investigation  by  government 
authorities  conducted  in  accordance 
with  section  104(e)  of  CERCLA  or  other 
statutory  authority; 

(4)  Notification  of  a  release  by  a 
federal  or  state  permit  holder  when 
required  by  its  permit; 

(5)  Inventory  or  survey  efforts  or 
random  or  incidental  observation 


reported  by  government  agencies  or  the 
public; 

(6)  Submission  of  a  citizen  petition  to 
EPA  or  the  appropriate  federal  facility 
requesting  a  preliminary  assessment,  in 
accordance  with  section  105(d)  of 
CERCLA: 

(7)  A  report  submitted  in  accordance 
with  section  311(b)(5)  of  the  CWA;  and 

(8)  Other  sources. 


(f)  •  •  • 

(3)  If  radioactive  substances  are 
present  in  a  release,  the  EPA 
Radiological  Response  Coordinator 
should  be  notified  for  evaluation  and 
assistance  either  directly  or  via  the  NRC, 
consistent  with  §§  300.130(e)  and 
300.145(f). 


%  300.410    Removal  site  evaluation. 

(a)  A  removal  site  evaluation  includes 
a  removal  preliminary  assessment  and, 
if  warranted,  a  removal  site  inspection. 

(b)  A  removal  site  evaluation  of  a 
release  identified  for  possible  CERCLA 
response  pursuant  to  §  300.415  shall,  as 
appropriate,  be  undertaken  by  the  lead 
agency  as  promptly  as  possible.  The 
lead  agency  may  perfonn  a  removal 
preliminary  assessment  in  response  to 
petitions  submitted  by  a  person  who  is. 
or  may  be,  affected  by  a  release  of  a 
hazardous  substance,  pollutant,  or 
contaminant  pursuant  to  §  300.420(b)(5). 

(c)(1)  The  lead  agency  shall,  as 
appropriate,  base  the  removal 
preliminary  assessment  on  readily 
available  information.  A  removal 
preliminary  assessment  may  include, 
but  is  not  limited  to: 

(i)  Identification  of  the  source  and 
nature  of  the  release  or  threat  of  release; 

(ii)  Evaluation  by  ATSDR  or  by  other 
sources,  for  example,  state  public  health 
agencies,  of  the  threat  to  public  health; 

(iii)  Evaluation  of  the  magnitude  of 
the  threat; 

(iv)  Evaluation  of  factors  necessary  to 
make  the  determination  of  whether  a 
removal  is  necessary;  and 

(v)  Determination  of  whether  a 
nonfederal  party  is  undertaking  proper 
response. 

(2)  A  removal  preliminary  asses.sment 
of  releases  from  hazardous  waste 
management  facilities  may  include 
collection  or  review  of  data  such  as  site 
management  practices,  information  from 
generators,  photographs,  analysis  of 
historical  photographs,  literature 
searches,  and  personal  interviews 
conducted,  as  appropriate. 

(d)  A  removal  site  inspection  may  be 
performed  if  more  information  is 
needed.  Such  inspection  may  include  a 
perimeter  (i.e.,  off-site)  or  on-site 
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irispection,  taking  into  consideration 
whether  such  inspection  can  be 
performed  safely. 

(e)(1)  As  part  of  the  evaluation  under 
this  section,  the  OSC  shall  determine 
whether  a  release  governed  by  CWA 
section  311(c)(2).  has  occurred. 

(2)  If  such  a  release  of  a  CWA 
hazardous  substance  has  occurred,  the 
OSC  shall  determine  whether  the 
release  results  in  a  substantial  threat  to 
the  public  health  or  welfare.  Factors  to 
be  considered  by  the  OSC  in  making 
this  determination  include,  but  are  not 
limited  to.  the  size  of  the  release,  the 
character  of  the  release,  and  the  nature 
of  the  threat  lo  public  health  or  welfare. 
Upon  obtaining  relevant  elements  of 
such  information,  the  OSC  shall 
conduct  an  evaluation  of  the  threat 
posed,  based  on  the  OSC's  experience  in 
assessing  other  releases,  and 
oonsultation  with  senior  lead  agency 
ofTicials  and  readily  available 
authorities  on  issues  outside  the  OSC's 
technical  expertise. 

(11  A  removal  site  evaluation  shall  be 
terminated  when  the  OSC  or  lead 
agency  determines: 

(1)  There  is  no  release; 

(2)  The  source  is  neither  a  vessel  nor 
a  facility  as  defined  in  §  300.5  of  the 
NCF; 

(3)  The  release  involves  neither  a 
hazardous  substance,  nor  a  pollutant  or 
contaminant  that  may  present  an 
imminent  and  substantial  danger  to 
public  health  or  welfare; 

(4)  The  release  consists  of  a  situation 
specified  in  §  300.400(b)  (1)  through  (3) 
subject  to  limitations  on  res[}onse; 

(5)  The  amount,  quantity,  or 
concentration  released  does  not  warrant 
federal  response; 

(6)  A  party  responsible  for  the  release, 
or  any  other  person,  is  providing 
appropriate  response,  and  on-scene 
monitoring  by  the  government  is  not 
required:  or 

(7)  The  removal  site  evaluation  is 
completed. 

(g)  The  results  of  the  removal  site 
evaluation  shall  be  documented. 

(h)  The  OSC  or  lead  agency  shall 
ensure  that  natural  resource  trustees  are 
promptly  notiHed  in  order  that  they  may 
initiate  appropriate  actions,  including 
those  identified  in  subpart  G  of  this 
part.  The  OSC  or  lead  agency  shall 
coordinate  all  response  activities  with 
such  afliected  trustees. 

(i)  If  the  removal  site  evaluation 
indicates  that  removal  action  under 
§  300.415  is  not  required,  but  that 
remedial  action  under  §  300.430  may  be 
necessary,  the  lead  agency  shall,  as 
appropriate,  initiate  a  remedial  site 
evaluation  pursuant  to  §  300.420. 


S300.41S    Ramoval  action. 

(a)(1)  In  determining  the  appropriate 
extent  of  action  to  be  taken  in  response 
to  a  given  release,  the  lead  agency  shall 
first  review  the  removal  site  evaluation, 
any  information  produced  through  a 
remedial  site  evaluation,  if  any  has  been 
done  previously,  and  the  current  site 
conditions,  to  determine  if  removal 
action  is  appropriate. 

(2)  Where  the  responsible  parties  are 
known,  an  effort  initially  shall  be  made, 
to  the  extent  practicable,  to  determine 
whether  they  can  and  will  perform  the 
necessary  removal  action  promptly  and 
properly. 

(3)  This  section  does  not  apply  to 
removal  actions  taken  pursuant  to 
section  104(b)  of  CERCLA.  The  criteria 
for  such  actions  are  set  forth  in  section 
104(b)  of  CERCLA. 

(b)(1)  At  any  release,  regardless  of 
whether  the  site  is  included  on  the 
National  Priorities  List  (NFL),  where  the 
lead  agency  makes  the  determination, 
based  on  the  factors  in  paragraph  (b)(2) 
of  this  section,  that  there  is  a  threat  to 
public  health  or  welfare  or  the 
environment,  the  lead  agency  may  take 
any  appropriate  removal  action  to  abate, 
prevent,  minimize,  stabilize,  mitigate,  or 
eliminate  the  release  or  the  threat  of 
release. 

(2)  The  following  factors  shall  be 
considered  in  determining  the 
appropriateness  of  a  removal  action 
pursuant  to  this  section: 

(i)  Actual  or  potential  exposure  to 
nearby  human  populations,  animals,  or 
the  food  chain  from  hazardous 
substances  or  pollutants  or 
contaminants; 

(ii)  Actual  or  potential  contamination 
of  drinking  water  supplies  or  sensitive 
ecosystems; 

(iii)  Hazardous  substances  or 
pollutants  or  contaminants  in  drums, 
barrels,  tanks,  or  other  bulk  storage 
containers,  that  may  pose  a  threat  of 
release; 

(iv)  High  levels  of  hazardous 
substances  or  pollutants  or 
contaminants  in  soils  largely  at  or  near 
the  surface,  that  may  migrate; 

(v)  Weather  conditions  that  may  cause 
hazardous  substances  or  pollutants  or 
contaminants  to  migrate  or  be  released; 

(vi)  Threat  of  fire  or  explosion; 

(vii)  The  availability  of  other 
appropriate  federal  or  state  response 
mechanisms  to  respond  to  the  release; 
and 

(viii)  Other  situations  or  factors  that 
may  pose  threats  to  public  health  or 
welfare  or  the  environment. 

(3)  If  the  lead  agency  determines  that 
a  removal  action  is  appropriate,  actions 
shall,  as  appropriate,  begin  as  soon  as 
possible  to  abate,  prevent,  minimize. 


stabilize,  mitigate,  or  eliminate  the 
threat  to  public  health  or  welfare  or  the 
environment.  The  lead  agency  shall,  at 
the  earliest  possible  time,  also  make  any 
necessary  determinations  pursuant  to 
paragraph  (b)(4)  of  this  section. 

(4)  Whenever  a  planning  period  of  at 
least  six  months  exists  before  on-site 
activities  must  be  initiated,  and  the  lead 
agency  determines,  based  on  a  site 
evaluation,  that  a  removal  action  is 
appropriate: 

(i)  The  lead  agency  shall  conduct  an 
engineering  evaluation/cost  analysis 
(EE/CA)  or  its  equivalent.  The  EE/CA  is 
an  analysis  of  removal  alternatives  for  a 
site. 

(ii)  If  environmental  samples  are  to  be 
collected,  the  lead  agency  shall  develop 
sampling  and  analysis  plans  that  shall 
provide  a  process  for  obtaining  data  of 
sufficient  quality  and  quantity  to  satisfy 
data  needs.  Sampling  and  analysis  plans 
shall  be  reviewed  and  approved  by  EPA. 
The  sampling  and  analysis  plans  shall 
consist  of  two  parts: 

(A)  The  field  sampling  plan,  which 
describes  the  number,  ty|}e.  and  location 
of  samples  and  the  type  of  analyses;  and 

(B)  The  quality  assurance  project 
plan,  which  describes  policy, 
organization,  and  functional  activities 
and  the  data  quality  objectives  and 
measures  necessary  to  achieve  adequate 
data  for  use  in  planning  and 
documenting  the  removal  action. 

(5)  CERCLA  fund-financed  removal 
actions,  other  than  those  authorized 
under  section  104(b)  of  CERCLA,  shall 
be  terminated  after  $2  million  has  been 
obligated  for  the  action  or  12  months 
have  elapsed  from  the  date  that  removal 
activities  begin  on-site,  unless  the  lead 
agency  determines  that: 

(i)  There  is  an  immediate  risk  to 
public  health  or  welfare  or  the 
environment;  continued  response 
actions  are  immediately  required  to 
prevent,  limit,  or  mitigate  an  emergency; 
and  such  assistance  will  not  otherwise 
be  provided  on  a  timely  basis;  or 

(li)  Continued  response  action  is 
otherwise  appropriate  and  consistent 
with  the  remedial  action  to  be  taken. 

(c)(1)  In  carrying  out  a  response  to  a 
release  of  a  CWA  hazardous  substance, 
as  described  in  CWA  section 
311(c)(1)(A),  the  OSC  may: 

(i)  Remove  or  arrange  for  the  removal 
of  a  release,  and  mitigate  or  prevent  a 
substantial  threat  of  a  release,  at  any 
time; 

(ii)  Direct  or  monitor  all  federal,  state, 
and  private  actions  to  remove  a  release; 
and 

(iii)  Remove  and,  if  necessary,  destroy 
a  vessel  releasing  or  threatening  to 
release  CWA  hazardous  substances,  by 
whatever  means  are  available. 
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(2)  If  the  investigation  by  the  OSC 
under  §  300.410  shows  that  the  release 
of  a  CWA  hazardous  substance  results 
in  a  substantial  threat  to  public  health 
or  welfare,  the  OSC  shall  direct  all 
federal,  state,  or  private  actions  to 
remove  the  release  or  to  mitigate  or 
prevent  the  threat  of  such  a  release,  as 
appropriate.  In  directing  the  response, 
the  OSC  niay  act  without  regard  to  any 
other  provision  of  law  governing 
contracting  procedures  or  employment 
of  personnel  by  the  federal  government 
to:  (i)  Remove  or  arrange  for  the  removal 
of  the  release:  (ii)  mitigate  or  prevent  the 
substantial  threat  of  the  release;  and  (iii) 
remove  and.  if  necessary,  destroy  a 
vessel  releasing,  or  threatening  to 
release,  by  whatever  means  are 
available. 

(3)  In  the  case  of  a  release  of  a  CWA 
hazardous  substance  posing  a 
substantial  threat  to  public  health  or 
welfare,  the  OSC  shall:  (i)  Assess 
opportunities  for  the  use  of  various 
special  teams  and  other  assistance 
described  in  §300.145,  as  appropriate; 
(ii)  request  immediate  activation  of  the 
RRT;  and  (iii)  take  whatever  additional 
response  actions  are  deemed 
appropriate.  When  requested  by  the 
OSC.  the  lead  agency  or  RRT  shall 
dispatch  appropriate  personnel  to  the 
scene  of  the  release  to  assist  the  OSC. 
This  assistance  may  include  technical 
support  in  the  agency's  areas  of 
expertise  and  disseminating  information 
to  the  public  in  accordance  with 

§  300.155.  The  lead  agency  shall  ensure 
that  a  contracting  ofHcer  is  available 
onscene,  at  the  request  of  the  OSC 

(d)  Removal  actions  shall,  to  the 
extent  practicable,  contribute  to  the 
efficient  performance  of  any  anticipated 
long-term  remedial  action  with  respect 
to  the  release  concerned. 

(e)  The  following  removal  actions  are, 
as  a  general  rule,  appropriate  in  the 
types  of  situations  shown;  however,  this 
list  is  not  exhaustive  and  is  not 
intended  to  prevent  the  lead  agency 
from  taking  any  other  actions  deemed 
necessary  under  CERCLA,  CWA  section 
311,  or  other  appropriate  federal  or  state 
enforcement  or  response  authorities, 
and  the  list  does  not  create  a  duty  on  the 
lead  agency  to  take  action  at  any 
particular  time: 

(1)  Fences,  warning  signs,  or  other 
security  or  site  control  precautions — 
where  humans  or  animals  have  access  to 
the  release: 

(2)  Drainage  controls,  for  example, 
run-off  or  run-on  diversion — where 
needed  to  reduce  migration  of 
hazardous  substances  or  pollutants  or 
contaminants  off-site  or  to  prevent 
precipitation  or  run-off  from  other 
sources,  for  example,  flooding,  from 


entering  the  release  area  from  other 
areas; 

(3)  Stabilization  of  berms,  dikes,  or 
impoundments  or  drainage  or  closing  of 
lagoons — where  needed  to  maintain  the 
integrity  of  the  structures; 

(4TCapping  of  contaminated  soils  or 
sludges — where  needed  to  reduce 
migration  of  hazardous  substances  or 
pollutants  or  contaminants  into  soil, 
ground  or  surface  water,  or  air; 

(5)  Using  chemicals  and  other 
materials  to  retard  the  spread  of  the 
release  or  to  mitigate  its  effects — where 
the  use  of  such  chemicals  will  reduce 
the  spread  of  the  release; 

(6)  Excavation,  consolidation,  or 
removal  of  highly  contaminated  soils 
from  drainage  or  other  areas — where 
such  actions  will  reduce  the  spread  of. 
or  direct  contact  with,  the 
contamination; 

(7)  Removal  of  drums,  barrels,  tanks, 
or  other  bulk  containers  that  contain  or 
may  contain  hazardous  substances  or 
pollutants  or  contaminants — where  it 
will  reduce  the  likelihood  of  spillage; 
leakage;  exposure  to  humans,  animals, 
or  food  chain;  or  fire  or  explosion; 

(8)  Containment,  treatment,  disposal, 
or  incineration  of  hazardous  materials — 
where  needed  to  reduce  the  Ukelihood 
of  human,  animal,  or  food  chain 
exposure;  or 

(9)  Provision  of  alternative  water 
supply — where  necessary  immediately 
to  reduce  exposure  to  contaminated 
household  water  and  continuing  until 
such  time  as  local  authorities  can  satisfy 
the  need  for  a  permanent  remedy. 

(f)  Where  necessary  to  protect  public 
health  or  welfare,  the  lead  agency  shall 
request  that  FEMA  conduct  a  temporary 
relocation  or  that  state/local  ofTicials 
conduct  an  evacuation. 

(g)  If  the  lead  agency  determines  that 
the  removal  action  will  not  fully  address 
the  threat  posed  by  the  release  and  the 
release  may  require  remedial  action,  the 
lead  agency  shall  ensure  an  orderly 
transition  from  removal  to  remedial 
response  activities. 

(n)  CERCLA  removal  actions 
conducted  by  states  under  cooperative 
agreements,  described  in  subpart  F  of 
this  part,  shall  comply  with  all 
requirements  of  this  section. 

(i)  Facilities  operated  by  a  state  or 
political  subdivision  at  the  time  of 
disposal  require  a  state  cost  share  of  at 
least  50  percent  of  Fund-financed 
response  costs  if  a  Fund-financed 
remedial  action  is  conducted. 

(j)  Fund-financed  removal  actions 
under  CERCLA  section  104  and  removal 
actions  pursuant  to  CERCLA  section  106 
shall,  to  the  extent  practicable 
considering  the  exigencies  of  the 
situation,  attain  applicable  or  relevant 


and  appropriate  requirements  (ARARs) 
under  federal  environmental  or  state 
environmental  or  facility  siting  laws. 
Waivers  described  in 
§  300.430(f)(l)(ii)(C)  may  be  used  for 
removal  actions.  Other  federal  and  state 
advisories,  criteria,  or  guidance  may,  as 
appropriate,  be  considered  in 
formulating  the  removal  action  (see 
§  300.400(g)(3)).  In  determining  whether 
compliance  with  ARARs  is  practicable, 
the  lead  agency  may  consider 
appropriate  factors,  including: 

(1)  The  urgency  of  the  situation;  and 

(2)  The  scope  of  the  removal  action  to 
be  conducted. 

(k)  Removal  actions  pursuant  to 
section  106  or  122  of  CERCLA  are  not 
subject  to  the  following  requirements  of 
this  section: 

(1)  Section  300.415(a)(2)  requirement 
to  locate  resp>onsible  parties  and  have 
them  undertake  the  response: 

(2)  Section  30O.415(b)(2)(vii) 
requirement  to  consider  the  availability 
of  other  appropriate  federal  or  state 
response  and  enforcement  mechanisms 
to  respond  to  the  release; 

(3)  Section  300.415(b)(5)  requirement 
to  terminate  response  after  $2  million 
has  been  obligated  or  12  months  have 
elapsed  from  the  date  of  the  initial 
response;  and 

(4)  Section  300.415(g)  requirement  to 
assure  an  orderly  transition  from 
removal  to  remedial  action. 

(I)  To  the  extent  practicable,  provision 
for  post-removal  site  control  following  a 
CERCLA  Fund-financed  removal  action 
at  both  NPL  and  non-NPL  sites  is 
encouraged  to  be  made  prior  to  the 
initiation  of  the  removal  action.  Such 
post-removal  site  control  includes 
actions  necessary  to  ensure  the 
effectiveness  and  integrity  of  the 
removal  action  after  the  completion  of 
the  on-site  removal  action  or  after  the  $2 
million  or  12-month  statutory  limits  are 
reached  for  sites  that  do  not  meet  the 
exemption  criteria  in  paragraph  (b)(5)  of 
this  section.  Post-removal  site  control 
may  be  conducted  by: 

(1)  The  affected  state  or  political 
subdivision  thereof  or  local  units  of 
government  for  any  removal; 

(2)  Potentially  responsible  parties;  or 

(3)  EPA's  remedial  program  for  some 
federal-lead  Fund-financed  responses  at 
NPL  sites. 

(m)  OSCs/RPMs  conducting  removal 
actions  shall  submit  OSC  reports  to  the 
RRT  as  required  by  §  300.165. 

(n)  Community  relations  in  removal 
actions.  (1)  In  the  case  of  all  CERCLA 
removal  actions  taken  pursuant  to 
§300.415  or  CERCLA  enforcement 
actions  to  compel  removal  response,  a 
spokesperson  shall  be  designated  by  the 
lead  agency.  The  spokesperson  shall 
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inform  the  community  of  actions  taken, 
respond  to  inquiries,  and  provide 
information  concerning  the  release.  All 
news  releases  or  statements  made  by 
participating  agencies  shall  be 
coordinated  with  the  OSCyRPM.  The 
spokesperson  shall  notify-,  at  a 
minimum,  immediately  affecied 
citizens,  state  and  local  o^icials,  and. 
when  appropriate,  civil  defense  or 
emergency  management  agencies. 

(2)  For  CERCLA  actions  where,  based 
on  the  site  evaluation,  the  lead  agency 
determines  that  a  removal  is 
appropriate,  and  that  less  than  six 
months  exists  before  on-site  removal 
activity  must  begin,  the  lead  agency 
shall: 

(i)  Publish  a  notice  of  availability  of 
the  administrative  record  Hie 
established  pursuant  to  §  300.820  in  a 
major  local  newspaper  of  general 
circulation  within  60  days  of  initiation 
of  on-site  removal  activity; 

(ii)  Provide  a  public  comment  period, 
as  appropriate,  of  not  less  than  30  days 
from  the  time  the  administrative  record 
file  is  made  available  for  public 
inspection,  pursuant  to  §  300.820(b)(2); 
and 

(iii)  Prepare  a  written  response  to 
significant  comments  pursuant  to 
§  300.820(b)(3). 

(3)  For  CERCLA  removal  actions 
where  on-site  action  is  expected  to 
extend  beyond  120  days  from  the 
initiation  of  on-site  removal  activities, 
the  lead  agency  shall  by  the  end  of  the 
120-day  period: 

(i)  Conduct  interviews  with  local 
officials,  community  residents,  public 
interest  groups,  or  other  interested  or 
affected  parties,  as  appropriate,  to  solicit 
their  concerns,  information  needs,  and 
how  or  when  citizens  would  like  to  be 
involved  in  the  Superfund  process; 

(ii)  Prepare  a  formal  community 
relations  plan  (CRP)  based  on  the 
commimity  interviews  and  other 
relevant  information,  specifying  the 
community  relations  activities  that  the 
lead  agency  expects  to  undertake  during 
the  response;  and 

(iii)  Establish  at  least  one  local 
information  repository  at  or  near  the 
location  of  the  response  action.  The 
information  repository  should  contain 
items  made  available  for  public 
information.  Further,  an  administrative 
record  file  established  pursuant  to 
subpart  I  of  this  part  for  all  removal 
actions  shall  be  available  for  public 
inspection  in  at  least  one  of  the 
repositories.  The  lead  agency  shall 
inform  the  public  of  the  establishment 
of  the  information  repository  and 
provide  notice  of  availability  of  the 
administrative  record  file  for  public 
review.  All  items  in  the  repository  shall 


be  available  for  public  ins{>ection  and 
copying. 

(4)  Where,  based  on  the  site 
evaluation,  the  lead  agency  determines 
that  a  CERCLA  removal  action  is 
appropriate  and  that  a  planning  period 
of  at  least  six  months  exists  prior  to 
initiation  of  the  on-site  removal 
activities,  the  lead  agency  shall  at  a 
minimum: 

(i)  Comply  with  the  requirements  set 
forth  in  paragraphs  (n)(3)(i).  (ii).  and  (iii) 
of  this  section,  prior  to  the  completion 
of  the  engineering  evaluation/cost 
analysis  (EE/CA).  or  its  equivalent, 
except  that  the  information  repository 
and  the  administrative  record  file  will 
be  established  no  later  than  when  the 
EE/CA  approval  memorandum  is 
signed; 

(ii)  Publish  a  notice  of  availability  and 
brief  description  of  the  EE/CA  in  a 
major  local  newspaper  of  general 
circulation  pursuant  to  §  300.820; 

(iii)  Provide  a  reasonable  opportunity, 
not  less  than  30  calendar  days,  for 
submission  of  written  and  oral 
comments  after  completion  of  the  EE/ 
CA  pursuant  to  §  300.820(a).  Upon 
timely  request,  the  lead  agency  will 
extend  the  public  comment  period  by  a 
minimum  of  15  days;  and 

(iv)  Prepare  a  written  response  to 
significant  comments  pursuant  to 
§  300.820(a). 


Subpart  G— Trustees  for  Natural 
Resources 

§  300.600    Designation  of  federal  trustees. 

(a)  The  President  is  required  to 
designate  in  the  NCP  those  federal 
officials  who  are  to  act  on  behalf  of  the 
public  as  trustees  for  natural  resources. 
Federal  officials  so  designated  will  act 
pursuant  to  section  107(f)  of  CERCLA. 
section  311(fJ(5)  of  the  CWA.  and 
section  1006  of  the  OP  A.  Natural 
resources  means  land,  fish,  wildlife, 
biota,  air,  water,  groimd  water,  drinking 
water  supplies,  and  other  such 
resources  belonging  to.  managed  by, 
held  in  trust  by,  appertaining  to,  or 
otherwise  controlled  (hereinafter 
referred  to  as  "managed  or  contrplled") 
by  the  United  States  (including  the 
resources  of  the  exclusive  economic 
zone). 

(b)  The  following  individuals  shall  be 
the  designated  trustee(s)  for  general 
categories  of  natural  resources.  They  are 
authorized  to  act  pursuant  to  section 
107(f)  of  CERCLA.  section  311(f)(5)  of 
the  CWA.  or  section  1006  of  the  OPA 
when  there  is  injury  to.  destruction  of. 
loss  of.  or  threat  to  natural  resources  as 
a  result  of  a  release  of  a  hazardous 
substance  or  a  discharge  of  oil. 


Notwithstanding  the  other  designations 
in  this  section,  the  Secretaries  of 
Commerce  and  the  Interior  shall  act  as 
trustees  of  those  resources  subject  to 
their  respective  management  or  control. 

(1)  Secretary  of  Commerce.  The 
Secretary  of  Commerce  shall  act  as 
trustee  for  natural  resources  managed  or 
controlled  by  DOC  or  by  other  federal 
agencies  and  that  are  found  in  or  under 
waters  navigable  by  deep  draft  vessels, 
in.  under,  or  using  tidally  influenced 
waters,  or  waters  of  the  contiguous 
zone,  the  exclusive  edonomic  zone,  and 
the  outer  continental/shelf,  and  in 
upland  areas  serving  as  habitat  for 
marine  mammals  and  other  protected 
species.  However,  before  the  Secretary 
takes  an  action  with  respect  to  an 
affected  resource  under  the  management 
or  protection  of  another  federal  agency, 
he  shall,  whenever  practicable,  seek  to 
obtain  the  concxurence  of  that  other 
federal  agency.  Examples  of  the 
Secretary's  trusteeship  include  marine 
fishery  resources  and  their  supporting 
ecosystems;  most  anadromous  fish; 
certain  endangered  species  and  marine 
mammals:  and  the  resources  of  National 

^Marine  Sanctuaries  and  National 
Estuarine  Research  Reserves. 

(2)  Secretary  of  the  Interior.  The 
Secretary  of  the  Interior  shall  act  as 
trustee  for  natural  resources  managed  or 
controlled  by  the  DOI.  Examples  of  the 
Secretary's  trusteeship  include 
migratory  birds;  certain  anadromous 
fish,  endangered  species,  and  marine 
mammals:  federally  owned  minerals; 
and  certain  federally  managed  water 
resources.  The  Secretary  of  the  Interior 
shall  also  be  trustee  for  those  natural 
resources  for  which  an  Indian  tribe 
would  otherwise  act  as  trustee  in  those 
cases  where  the  United  States  acts  on 
behalf  of  the  Indian  tribe. 

(3)  Secretary  for  the  land  managing 
agency.  For  natural  resources  located 
on.  over,  or  under  land  administered  by 
the  United  States,  the  trustee  shall  be 
the  head  of  the  department  in  which  the 
land  managing  agency  is  found.  The 
trustees  for  the  principal  federal  land 
managing  agencies  are  the  Secretaries  of 
DOI.  USDA.  DOD.  and  DOE. 

(4)  Head  of  authorized  agencies.  For 
natural  resources  located  in  the  United 
States  but  not  otherwise  described  in 
this  section,  the  trustee  shall  be  the 
head  of  the  federal  agency  or  agencies 
authorized  to  manage  or  control  those 
resources. 

$300,605    State  trustees. 

State  trustees  shall  act  on  behalf  of  the 
public  as  trustees  for  natural  resources 
within  the  boundary  of  a  state  or 
belonging  to.  managed  by.  controlled  by. 
or  appertaining  to  such  state.  For  the 
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purposes  of  subpart  G  of  this  part,  the 
definition  of  the  term  "state"  does  not 
include  Indian  tribes.  The  governor  of  a 
state  is  encouraged  to  designate  a  state 
lead  trustee  to  coordinate  all  state 
trustee  responsibilities  with  other 
trustee  agencies  and  with  response 
activities  of  the  RRT  and  OSC.  The 
state's  lead  trustee  would  designate  a 
representative  to  serve  as  contact  with 
the  OSC.  This  individual  should  have 
ready  access  to  appropriate  state 
officials  with  environmental  protection, 
emergency  response,  and  natural 
resource  responsibilities.  The  EPA 
Administrator  or  USCG  Commandant  or 
their  designees  may  appoint  the  state 
lead  trustee  as  a  member  of  the  Area 
Committee.  Response  strategies  should 
be  coordinated  between  the  state  and 
other  trustees  and  the  OSC  for  specific 
natural  resource  locations  in  an  inland 
or  coastal  zone  and  should  be  included 
in  the  Fish  and  Wildlife  and  Sensitive 
Environments  Flan  annex  of  the  ACP. 

S  300.610    Indian  tribes. 

The  tribal  chairmen  (or  heads  of  the 
governing  bodies)  of  Indian  tribes,  as 
defined  in  §  300.5,  or  a  person 
designated  by  the  tribal  officials,  shall 
act  on  behalf  of  the  Indian  tribes  as 
trustees  for  the  natural  resources 
belonging  to,  managed  by.  controlled  by. 
or  app>ertaining  to  such  Indian  tribe,  or 
held  in  trust  for  the  benefit  of  such 
Indian  tribe,  or  belonging  to  a  member 
of  such  Indian  tribe,  if  such  resources 
are  subject  to  a  trust  restriction  on 
alienation.  When  the  tribal  chairman  or 
head  of  the  tribal  governing  body 
designates  another  person  as  trustee,  the 
tribal  chairman  or  head  of  the  tribal 
governing  body  shall  notify  the 
President  of  such  designation.  Such 
officials  are  authorized  to  act  when 
there  is  injury  to,  destruction  of,  loss  of, 
or  threat  to  natural  resources  as  a  result 
of  a  release  of  a  hazardous  substance. 

S  300.612    Foreign  trustees. 

Pursuant  to  section  1006  of  the  OPA, 
foreign  trustees  shall  act  on  behalf  of  the 
head  of  a  foreign  government  as  trustees 
for  natural  resources  belonging  to, 
managed  by,  controlled  by,  or 
appertaining  to  such  foreign 
government. 

§30a615    Responsibilities  Of  trustees. 

(a)  Where  there  are  multiple  trustees, 
because  of  coexisting  or  contiguous 
natural  resources  or  concurrent 
jurisdictions,  they  should  coordinate 
and  cooperate  in  carrying  out  these 
responsibilities. 

(b)  Trustees  are  responsible  for 
designating  to  the  RRTs  and  the  Area 
Committees,  for  inclusion  in  the  RCP 


and  the  ACP.  appropriate  contacts  to 
receive  notifications  from  the  OSCs/ 
RPMs  of  discharges  or  releases. 

(c)(1)  Upon  notification  or  discovery 
of  injury  to,  destruction  of,  loss  of,  or 
threat  to  natural  resources,  trustees  may. 
pursuant  to  section  107(f)  of  CERCLA, 
or  section  311(0(5)  of  the  CWA.  take  the 
following  or  other  actions  as 
appropriate: 

(i)  Conduct  a  preliminary  survey  of 
the  area  affected  by  the  discharge  or 
release  to  determine  if  trust  resources 
under  their  jurisdiction  are,  or 
potentially  may  be,  affected; 

(ii)  Cooperate  with  the  OSC/RPM  in 
coordinating  assessments, 
investigations,  and  planning; 

(iii)  Carry  out  damage  assessments;  or 

(iv)  Devise  and  carry  out  a  plan  for 
restoration,  rehabilitation,  replacement, 
or  acquisition  of  equivalent  natural 
resources.  In  assessing  damages  to 
natural  resources,  the  federal,  state,  and 
Indian  tribe  trustees  have  the  option  of 
following  the  procedures  for  natural 
resource  damage  assessments  located  at 
43CFRpartll. 

(2)  Upon  notification  or  discovery  of 
injury  to,  destruction  of,  loss  of,  or  loss 
of  use  of,  natural  resources,  or  the 
potential  for  such,  resulting  from  a 
discharge  of  oil  occurring  after  August 
18, 1990,  the  trustees,  pursuant  to 
section  1006  of  the  OPA,  are  to  take  the 
following  actions: 

(i)  In  accordance  with  OPA  section 
1006(e).  determine  the  need  for 
assessment  of  natural  resource  damages, 
collect  data  necessary  for  a  potential 
damage  assessment,  and,  where 
appropriate,  assess  damages  to  natural 
resources  under  their  trusteeship;  and 

(ii)  As  appropriate,  and  subject  to  the 
public  participation  requirements  of 
OPA  section  1006(c),  develop  and 
implement  a  plan  for  the  restoration, 
rehabilitation,  replacement,  or 
acquisition  of  the  equivalent,  of  the 
natural  resources  under  their 
trusteeship; 

(3)(i)  The  trustees,  through  the  lead 
administrative  trustee,  shall  provide 
timely  advice  on  recommended  actions 
concerning  trustee  resources  that  are 
potentially  affected  by  a  discharge  of  oil. 
This  may  include  providing  assistance 
to  the  OSC  in  identifying/ 
recommending  pre-approved  response 
techniques  and  in  predesignating 
shoreline  types  and  areas  in  ACPs. 

(ii)  The  trustees  shall  assure,  through 
the  lead  administrative  trustee,  that  the 
OSC  is  informed  of  their  activities 
regarding  natural  resource  damage 
assessment  that  may  affect  response 
operations  in  order  to  assure 
coordination  and  minimize  any 
interference  with  such  operations. 


(iii)  When  circumstances  permit,  the 
OSC  shall  share  the  use  of  federal 
response  resources  (including  but  not 
limited  to  aircraft,  vessels,  and  booms  to 
contain  and  remove  discharged  oil)  with 
the  trustees,  providing  trustee  activities 
do  not  interfere  with  response  actions. 
The  lead  administrative  trustee  shall,  as 
appropriate,  apply  to  the  OSC  for  access 
to  federal  response  resources  on  behalf 
of  all  trustees  for  initiation  of  damage 
assessment  and  claims  for  injuries  to 
natural  resources. 

(d)  The  authority  of  federal  trustees 
includes,  but  is  not  limited  to  the 
following  actions: 

(1)  Requesting  that  the  Attorney 
General  seek  compensation  from  the 
responsible  parties  for  the  damages 
assessed  and  for  the  costs  of  an 
assessment  and  of  restoration  planning; 
and 

(2)  Participating  in  negotiations 
between  the  United  States  and 
potentially  responsible  parties  (PRPs)  to 
obtain  PRP-financed  or  PRP-conducted 
assessments  and  restorations  for  injured 
resources  or  protection  for  threatened 
resources  and  to  agree  to  covenants  not 
to  sue,  where  appropriate. 

(3)  Requiring,  m  consultation  with  the 
lead  agency,  any  person  to  comply  with 
the  requirements  of  CERCLA  section 
104(e)  regarding  information  gathering 
and  access. 

(4)  Initiating  damage  assessments,  as 
provided  in  OPA  section  6002. 

(e)  Actions  which  may  be  taken  by 
any  trustee  pursuant  to  section  107(f)  of 
CERCLA,  section  311(f)(5)  of  the  CWA, 
or  section  1006  of  the  OPA  include,  but 
are  not  limited  to,  any  of  the  following: 

(1)  Requesting  that  an  authorized 
agency  issue  an  administrative  order  or 
pursue  injunctive  relief  against  the 
p>arties  responsible  for  the  discharge  or 
release;  or 

(2)  Requesting  that  the  lead  agency 
remove,  or  arrange  for  the  removal  of,  or 
provide  for  remedial  action  with  respect 
to,  any  oil  or  hazardous  substances  from 
a  contaminated  medium  pursuant  to 
section  104  of  CERCLA  or  section  31 1 
of  CWA. 

Subpart  H— Participation  by  Other 
Persons 

%  300.700    Activities  by  ottier  persons. 

(a)  General.  Except  as  provided  (e.g.. 
in  CWA  section  311(c)).  any  person  may 
undertake  a  response  action  to  reduce  or 
eliminate  a  release  of  a  hazardous 
substance,  pollutant,  or  contaminant. 

(b)  Summary  of  CERCLA  authorities. 
The  mechanisms  available  to  recover 
the  costs  of  response  actions  under 
CERCLA  are,  in  summary: 

(1)  Section  107(a),  wherein  any 
person  may  receive  a  court  award  of  his 
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or  her  response  costs,  plus  interest,  from 
the  party  or  parties  found  to  be  liable: 

(2)  Section  111(a)(2).  wherein  a 
p|if  vate  party,  a  PRP  pursuant  to  a 
settlement  a|;reeinent,  or  certain  foreign 
entities  may  file  a  claim  against  the 
Fund  for  reimbursement  of  response 
costs: 

(3)  Section  106(b).  wherein  any 
person  who  has  complied  with  a  section 
106(a)  order  may  petition  the  Fund  for 
reimbursement  of  reasonable  costs,  plus 
interest:  and 

I  (4)  Section  123.  wherein  a  general 
purpose  unit  of  local  government  may 
apply  to  the  Fund  under  40  CFR  part 
3 10  for  reimbursement  of  the  costs  of 
temporary  emergency  measures  that  are 
necessary  to  prevent  or  mitigate  injury 
to  human  health  or  the  environment 
associated  with  a  release. 

(c)  Section  107(a)  cost  recovery 
actions.  (1)  Responsible  parties  shall  be 
liable  for  all  response  costs  incurred  by 
the  United  States  government  or  a  state 
or  an  Indian  tribe  not  inconsistent  with 
the  NCP. 

(2)  Responsible  parties  shall  be  liable 
for  necessary  costs  of  response  actions 
to  releases  of  hazardous  substances 
incurred  by  any  other  person  consistent 
with  the  NCP. 

(3)  For  the  purpose  of  cost  recovery 
under  section  107(a)(4)(B)  of  CERCLA: 

(i)  A  private  party  response  action 
will  be  considered  "consistent  with  the 
NCP"  if  the  action,  when  evaluated  as 
a  whole,  is  in  substantial  compliance 
with  the  applicable  requirements  in 
paragraphs  (c)  (5)  and  (6)  of  this  section, 
and  results  in  a  CERCLA-quality 
cleanup:  and 

(ii)  Any  response  action  carried  out  in 
compliance  with  the  terms  of  an  order 
issued  by  EPA  pursuant  to  section  106 
of  CERCLA,  or  a  consent  decree  entered 
into  pursuant  to  section  122  of  CERCLA. 
will  be  considered  "consistent  with  the 
NCP." 

(4)  Actions  under  §  300.700(c)(1)  will 
not  be  considered  "inconsistent  with 
the  NCP,"  and  actions  under 

§  300.700(c)(2)  will  not  be  considered 
not  "consistent  with  the  NCP,"  based  on 
immaterial  or  insubstantial  deviations 
from  the  provisions  of  40  CFR  part  300. 

(5)  The  following  provisions  of  this 
part  are  potentially  applicable  to  private 
party  response  actions: 

(i)  Section  300.150  (on  worker  health 
and  satiety): 

(ii)  Section  300.160  (on 
documentation  and  cost  recovery); 

(iii)  Section  300.400(c)(1),  (4).  (5).  and 
(7)  (on  determining  the  need  for  a  Fund- 
financed  action):  (e)  (on  permit 
requirements)  except  that  the  permit 
waiver  does  not  apply  to  private  party 
response  actions;  and  (g)  (on 


identification  of  ARARs)  except  that 
applicable  requirements  of  federal  or 
state  law  may  not  be  waived  by  a  private 
party: 

(iv)  Section  300.405(b).  (c).  and  (d) 
(on  reports  of  releases  to  the  NRC): 

(v)  Section  300.410  (on  removal  site 
evaluation)  except  paragraphs  (f)(5)  and 
(6): 

(vi)  Section  300.415  (on  removal 
actions)  except  paragraphs  (a)(2). 
(b)(2)(vii).  (b)(5),  and  (g):  and  including 
§  3O0.415(i)  with  regard  to  meeting 
ARARs  where  practicable  except  that 
private  party  removal  actions  must 
always  comply  with  the  requirements  of 
applicable  law; 

(vii)  Section  300.420  (on  remedial  site 
evaluation): 

(viii)  Section  300.430  (on  Rl/FS  and 
selection  of  remedy)  except  paragraph 
(f)(l)(ii)(C)(6)  and  that  applicable 
requirements  of  federal  or  state  law  may 
not  be  waived  by  a  private  party;  and 

(ix)  Section  300.435  (on  RD/RA  and 
operation  and  maintenance). 

(6)  Private  parties  undertaking 
response  actions  should  provide  an 
opportunity  for  public  comment 
concerning  the  selection  of  the  response 
action  based  on  the  provisions  set  out 
below,  or  based  on  substantially 
equivalent  state  and  local  requirements. 
The  following  provisions  of  this  part 
regarding  public  participation  are 
potentially  applicable  to  private  party 
response  actions,  with  the  exception  of 
administrative  record  and  information 
repository  requirements  stated  therein: 

(i)  Section  300.155  (on  public 
information  and  community  relations); 

(ii)  Section  300.41 5(n)  (on  community 
relations  during  removal  actions): 

(iii)  Section  300.430(c)  (on 
community  relations  during  Rl/FS) 
except  paragraph  (c)(5); 

(iv)  Section  300.430(f)  (2),  (3),  and  (6) 
(on  community  relations  during 
selection  of  remedy);  and 

(v)  Section  300.435(c)  (on  community 
relations  during  RD/RA  and  operation 
and  maintenance). 

(7)  When  selecting  the  appropriate 
remedial  action,  the  methods  of 
remedying  releases  listed  in  Appendix 
D  of  this  part  may  also  be  appropriate 
to  a  private  party  response  action. 

(8)  Except  for  actions  taken  pursuant 
to  CERCLA  section  104  or  106  or 
response  actions  for  which 
reimbursement  ht>m  the  Fund  will  be 
sought,  any  action  to  be  taken  by  the 
lead  agency  listed  in  paragraphs  (c)(5) 
through  (c)(7)  of  this  section  may  be 
taken  by  the  person  carrying  out  the 
response  action. 

(d)  Section  111(a)(2)  claims.  (1) 
Persons,  other  than  those  listed  in 
paragraphs  (d)(1)  (i)  through  (iii)  of  this 


section,  may  be  able  to  receive 
reimbursement  of  response  costs  by 
means  of  a  claim  against  the  Fund.  The 
categories  of  persons  excluded  from 
pursuing  this  claims  authority  are: 

(i)  Federal  government; 

(ii)  State  governments,  and  their 
political  subdivisions,  unless  they  are 
potentially  responsible  parties  covered 
by  an  order  or  consent  decree  pursuant 
to  section  122  of  CERCLA;  and 

(iii)  Persons  operating  under  a 
procurement  contract  or  an  assistance 
agreement  with  the  United  States  with 
respect  to  matters  covered  by  that 
contract  or  assistance  agreement,  unless 
specifically  provided  therein. 

(2)  In  order  to  be  reimbursed  by  the 
Fund,  an  eligible  person  must  notify  the 
Administrator  of  EPA  or  designee  prior 
to  taking  a  response  action  and  receive 
prior  approval,  i.e..  "preauthorization." 
for  such  action. 

(3)  Preauthorization  is  EPA's  prior 
approval  to  submit  a  claim  against  the 
Fund  for  necessary  response  costs 
incurred  as  a  result  of  carrying  out  the 
NCP.  All  applications  for 
preauthorization  will  be  reviewed  to 
determine  whether  the  request  should 
receive  priority  for  funding.  EPA,  in  its 
discretion,  may  grant  preauthorization 
of  a  claim.  Preauthorization  will  be 
considered  only  for 

(i)  Removal  actions  pursuant  to 
§300.415; 

(ii)  CERCLA  section  104(b)  activities; 
and 

(iii)  Remedial  actions  at  National 
Priorities  List  sites  pursuant  to 
§  300.435. 

(4)  To  receive  EPA's  prior  approval, 
the  eligible  person  musfT 

(i)  Demonstrate  technical  and  other 
capabilities  to  respond  safely  and 
effectively  to  releases  of  hazardous 
substances,  pollutants,  or  contaminants; 
and 

(ii)  Establish  that  the  action  will  be 
consistent  with  the  NCP  in  accordance 
with  the  elements  set  forth  in 
paragraphs  (c)  (5)  through  (8)  of  this 
section. 

(5)  EPA  will  grant  preauthorization  to 
a  claim  by  a  party  it  determines  to  be 
potentially  liable  under  section  107  of 
CERCLA  only  in  accordance  with  an 
order  issued  pursuant  to  section  106  of 
CERCLA,  or  a  settlement  with  the 
federal  government  in  accordance  with 
section  122  of  CERCLA. 

(6)  Preauthorization  does  not  establish 
an  enforceable  contractual  relationship 
between  EPA  and  the  claimant. 

(7)  Preauthorization  represents  EPA's 
commitment  that  if  funds  are 
appropriated  for  response  actions,  the 
response  action  is  conducted  in 
accordance  with  the  preauthorization 
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decision  document,  and  costs  are 
reasonable  and  necessary, 
reimbursement  will  be  made  from  the 
Superfund.  up  to  the  maximum  amount 
provided  in  the  preauthorization 
decision  document. 

(8)  For  a  claim  to  be  awarded  under 
section  111  of  CERCLA,  EPA  must 
certify  that  the  costs  were  necessary  and 
consistent  with  the  preauthorization 
decision  document. 

(e)  Section  106(b)  petition.  Subject  to 
conditions  specified  in  CERCLA  section 
106(b),  any  person  who  has  complied 
with  an  order  issued  after  October  16, 
1986  pursuant  to  section  106(a)  of 
CERCLA,  may  seek  reimbursement  for 
response  costs  incurred  in  complying 
with  that  order  unless  the  person  has 
waived  that  right. 

(0  Section  123  reimbursement  to  local 
governments.  Any  general  purpose  unit 
of  local  government  for  a  political 
subdivision  that  is  aflected  by  a  release 
may  receive  reimbursement  for  the  costs 
of  temporary  emergency  measures 
necessary  to  prevent  or  mitigate  injury 
to  human  health  or  the  environment 
subject  to  the  conditions  set  forth  in  40 
CFR  part  310.  Such  reimbursement  may 
not  exceed  $25,000  for  a  single 
response. 

(g)  Release  from  liability. 
Implementation  of  response  measures 
by  potentially  responsible  parties  or  by 
any  other  p>erson  does  not  release  those 
parties  from  liability  under  section 
107(a)  of  CERCLA,  except  as  provided 
in  a  settlement  under  section  122  of 
CERCLA  or  a  federal  court  judgment. 

(h)  Oil  Pollution  Act  Claims.  Claims 
are  authorized  to  be  presented  to  the 
OSLTF  under  section  1013  of  the  OPA. 
for  certain  uncompensated  removal 
costs  or  uncompensated  damages 
resulting  from  the  discharge,  or 
substantial  threat  of  discharge,  of  oil 
from  a  vessel  or  facility  into  or  upon  the 
navigable  waters,  adjoining  shorelines, 
or  exclusive  economic  zone  of  the 
United  States.  Anyone  desiring  to  file  a 
claim  against  the  OSLTF  may  obtain 
general  information  on  the  procedure 
for  filing  a  claim  from  the  Director, 
National  Pollution  Funds  Center,  Suite 
1000,  4200  Wilson  Boulevard, 
Arlington,  Virginia  22203-1804,  (703) 
235-4756. 


Subpart  J — Use  of  Dispersants  and 
Other  Chemicals 

S30a900    QwMral. 

(a)  Section  311(d)(2)(G)  of  the  Clean 
Water  Act  requires  that  EPA  prepare  a 
schedule  of  dispersants,  other 
chemicals,  and  other  spill  mitigating 
devices  and  substances,  if  any,  that  may 


be  used  in  carrying  out  the  NCP.  This 
subpart  makes  provisions  for  such  a 
schedule. 

(b)  This  subpart  applies  to  the 
navigable  waters  of  the  United  States 
and  adjoining  shorelines,  the  waters  of 
the  contiguous  zone,  and  the  high  seas 
beyond  the  contiguous  zone  in 
connection  with  activities  under  the 
Outer  Continental  Shelf  Lands  Act, 
activities  under  the  Deepwater  Port  Act 
of  1974,  or  activities  that  may  affect 
natural  resources  belonging  to, 
appertaining  to,  or  under  the  exclusive 
management  authority  of  the  United 
States,  including  resources  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  of  1976. 

(c)  This  subpart  applies  to  the  use  of 
any  chemical  agents  or  other  additives 
as  defined  in  subpart  A  of  this  part  that 
may  be  used  to  remove  or  control  oil 
discharges. 

$300,905    NCP  Product  Sctiedule. 

(a)  Oil  Discharges.  (1)  EPA  shall 
maintain  a  schedule  of  dispersants  and 
other  chemical  or  bioremediation 
products  that  may  be  authorized  for  use 
on  oil  discharges  in  accordance  with  the 
procedures  set  forth  in  §  300.910.  This 
schedule,  called  the  NCP  Product 
Schedule,  may  be  obtained  from  the 
Emergency  Response  Division  (5202-G), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW..  Washington.  DC 
20460.  The  telephone  number  is  1-202- 
260-2342. 

(2)  Products  may  be  added  to  the  NCP 
Product  Schedule  by  the  process 
specified  in  §  300.920. 

(b)  Hazardous  Substance  Releases. 
I  Reserved] 

§300.910    Authorization  of  use. 

(a)  RRTs  and  Area  Committees  shall 
address,  as  part  of  their  planning 
activities,  the  desirability  of  using 
appropriate  dispersants,  surface 
washing  agents,  surface  collecting 
agents,  bioremediation  agents,  or 
miscellaneous  oil  spill  control  agents 
listed  on  the  NCP  Product  Schedule, 
and  the  desirability  of  using  appropriate 
burning  agents.  RCPs  and  ACPs  shall,  as 
appropriate,  include  applicable 
preauthorization  plans  and  address  the 
specific  contexts  in  which  such 
products  should  and  should  not  be 
used.  In  meeting  the  provisions  of  this 
paragraph,  preauthorization  plans  may 
address  factors  such  as  the  potential 
sources  and  types  of  oil  that  might  be 
spilled,  the  existence  and  location  of 
environmentally  sensitive  resources  that 
might  be  impacted  by  spilled  oil, 
available  product  and  storage  locations, 
available  equipment  and  adequately 
trained  operators,  and  the  available 


means  to  monitor  product  application 
and  effectiveness.  RRTs  shall  review 
and  either  approve,  disapprove,  or 
approve  with  modification  the 
preauthorization  plans  developed  by 
Area  Committees,  as  appropriate. 
Approved  preauthorization  plans  shall 
be  included  in  the  appropriate  RCPs  and 
ACPs.  If  the  RRT  representatives  from 
EPA  and  the  states  with  jurisdiction 
over  the  waters  of  the  area  to  which  a 
preauthorization  plan  applies  and  the 
DOC  and  DOI  natural  resource  trustees 
approve  in  advance  the  use  of  certain 
products  under  specified  circumstances 
as  described  in  the  preauthorization 
plan,  the  OSC  may  authorize  the  use  of 
the  products  without  obtaining  the 
S|>ecific  concurrences  described  in 
paragraphs  (b)  and  (c)  of  this  section. 

(b)  For  spill  situations  that  are  not 
addressed  by  the  preauthorization  plans 
developed  pursuant  to  paragraph  (a)  o( 
this  section,  the  OSC,  with  the 
concurrence  of  the  EPA  representative 
to  the  RRT  and,  as  appropriate,  the 
concurrence  of  the  RRT  representatives 
from  the  states  with  jurisdiction  over 
the  navigable  waters  threatened  by  the 
release  or  discharge,  and  in  consultation 
with  the  DOC  and  DOI  natural  resource 
trustees,  when  practicable,  may 
authorize  the  use  of  dispersants,  surface 
washing  agents,  surface  collecting 
agents,  bioremediation  agents,  or 
miscellaneous  oil  spill  control  agents  on 
the  oil  discharge,  provided  that  the 
products  are  listed  on  the  NCP  Product 
Schedule. 

(c)  The  OSC,  with  the  concurrence  of 
the  EPA  representative  to  the  RRT  and, 
as  appropriate,  the  concurrence  of  the 
RRT  representatives  from  the  states  with 
jurisdiction  over  the  navigable  waters 
threatened  by  the  release  or  discharge, 
and  in  consultation  with  the  DOC  and 
DOI  natural  resource  trustees,  when 
practicable,  may  authorize  the  use  of 
burning  agents  on  a  case-by-case  basis. 

(d)  The  OSC  may  authorize  the  use  of 
any  dispersant.  surface  washing  agent, 
surface  collecting  agent,  other  chemical 
agent,  burning  agent,  bioremediation 
agent,  or  miscellaneous  oil  spill  control 
agent,  including  products  not  listed  on 
the  NCP  Product  Schedule,  without 
obtaining  the  concurrence  of  the  EPA 
representative  to  the  RRT  and,  as 
appropriate,  the  RRT  representatives 
from  the  states  with  jurisdiction  over 
the  navigable  waters  threatened  by  the 
release  or  discharge,  when,  in  the 
judgment  of  the  OSC,  the  use  of  the 
product  is  necessary  to  prevent  or 
substantially  reduce  a  hazard  to  human 
life.  Whenever  the  OSC  authorizes  the 
use  of  a  product  pursuant  to  this 
paragraph,  the  OSC  is  to  inform  the  EPA 
RRT  representative  and,  as  appropriate. 


Federal  Register  /  Vol.  58.  No.  203  /    Friday.  October  22,  1993  /    Proposed  Rules  54769 


the  RRT  representatives  from  the 
affected  states  and,  when  practicable, 
the  DOC/DOI  natural  resources  trustees 
of  the  use  of  a  product,  including 
products  not  on  the  Schedule,  as  sooi^ 
as  possible.  Once  the  threat  to  human 
life  has  subsided,  the  continued  use  of 
a  product  shall  be  in  accordance  with 
paragraphs  (a),  (b).  and  (c)  of  this 
section. 

(e)  Sinking  agents  shall  not  be 
authorized  for  application  to  oil 
dischaiges. 

(f)  When  developing  preauthorization 
plans,  RRTs  may  require  the 
performance  of  supplementary  toxicity 
and  effectiveness  testing  of  products,  in 
addition  to  the  test  methods  specified  in 
§300.915  and  described  in  Appendix  C 
to  part  300,  due  to  existing  site-specific 
or  area-specific  concerns. 

§  300.91 5    Data  requirements. 

(a)  Dispersants.  (1)  Name,  brand,  or 
trademark,  if  any,  under  which  the 
dispersant  is  sold. 

(2)  Name,  address,  and  telephone 
number  of  the  manufacturer,  importer, 
or  vendor. 

(3)  Name,  address,  and  telephone 
number  of  primary  distributors  or  sales 
outlets. 

(4)  Special  handling  and  worker 
precautions  for  storage  and  field 
application.  Maximum  and  minimum 
storage  temperatures,  to  include 
optimum  ranges  as  well  as  temperatures 
that  will  cause  phase  separations, 
chemical  changes,  or  other  alterations  to 
the  effectiveness  of  the  product. 

(5)  Shelf  life. 

(6)  Recommended  application 
procedures,  concentrations,  and 
conditions  for  use  depending  upon 
water  salinity,  water  temperature,  types 
and  ages  of  the  pollutants,  and  any  other 
application  restrictions. 

(7)  Effectiveness.  EPA  will  conduct 
the  effectiveness  tests  for  dispersant 
effectiveness,  using  the  Swirling  Flask 
effectiveness  test  methods  described  in 
appendix  C  to  this  part  300. 
Manufacturers  shall  submit  a  one  liter 
sample  of  their  dispersant  to  EPA  for  the 
purposes  of  EPA  conducting  these 
effectiveness  tests.  Manufacturers  are 
also  encouraged  to  provide  data  on 
product  performance  under  conditions 
other  than  those  captured  by  these  tests. 

(8)  Dispersant  Toxicity.  EPA  will 
conduct  the  toxicity  tests  for  dispersant 
toxicity,  using  the  standard  toxicity  test 
methods  described  in  appendix  C  to  this 
part  300.  Manufacturers  shall  submit  a 
one  liter  sample  of  their  dispersant  to 
EPA  for  the  purposes  of  EPA  conducting 
these  toxicity  tests. 

(9)  The  following  data  requirements 
inc»rporate  by  referenbe  standards  from 


the  1991  or  1992  Annual  Books  of 
ASTM  Standards.  American  Society  for 
Testing  and  Materials.  1916  Race  Street. 
Philadelphia.  Pennsylvania  19103.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Riagister  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  Sl.i^ 

(i)  Flash  Point— Select  appropriate 
method  from  the  following: 

(A)  ASTM— D  55-87,  "Standard  Test 
Method  for  Flash  Point  by  Tag  Closed 
Tester." 

(B)  ASTM— D  92-90.  "Standard  Test 
Method  for  Flash  and  Fire  Points  by 
Cleveland  Open  Cup;" 

(Q  ASTM— D  93-90.  "Standard  Test 
Methods  for  Flash  Point  by  Pensky- 
Martens  Closed  Tester;" 

(D)  ASTM— D  1310-86,  "Standard 
Test  Method  for  Flash  Point  and  Fire 
Point  of  Liquids  by  Tag  Open-Cup 
Apparatus;"  or 

(E)  ASTM— D  3278-69,  "Standard 
Test  Methods  for  Flash  Point  of  Liquids 
by  Setaflash  Closed-Cup  Apparatus." 

(ii)  Pour  Point— Use  ASTM— D  97-87. 
"Standard  Test  Method  for  Pour  Point  of 
Petroleum  Oils." 

(iii)  Viscosity— Use  ASTM— D  445- 
88.  "Standard  Test  Method  for 
Kinematic  Viscosity  of  Transparent  and 
Opaque  Liquids  (and  the  Calculation  of 
Dynamic  Viscosity)." 

(iv)  Specific  Gravity— Use  ASTM— D 
1298-85(90).  "Standard  Test  Method  for 
Density,  Relative  Density  (Specific 
Gravity),  or  API  Gravity  of  (Sude 
Petroleum  and  Liquid  Petroleum 
Products  by  Hydrometer  Method." 

(v)  pH— Use  ASTM— D  1293-84(90), 
"Standard  Test  Methods  for  pH  of 
Water." 

(10)  Disp>ersing  Agent  Components. 
Itemize  by  chemical  name  and 
percentage  by  weight  each  component 
of  the  total  formulation.  The  percentages 
will  include  maximum,  minimum,  and 
average  weights  in  order  to  reflect 
quality  control  variations  in 
manufacture  or  formulation.  In  addition 
to  the  chemical  information  provided  in 
response  to  the  first  two  sentences, 
identify  the  major  components  in  at 
least  the  following  categories:  surface 
active  agents,  solvents,  and  additives. 

(11)  Heavy  Metals,  Cyanide,  and 
Chlorinated  Hydrocarbons.  Using 
standard  test  procedures,  state  the 
concentrations  or  upper  limits  of  the 
following  materials: 

(i)  Arsenic,  cadmium,  chromium, 
copper,  lead,  mercury,  nickel,  zinc,  plus 


any  other  metals  that  may  be  reasonably 
expected  to  be  in  the  sample.  Atomic 
absorption  methods  should  be  used  and 
the  detailed  analytical  methods  and 
sample  preparation  shall  be  fully 
described. 

(ii)  Cyanide.  Standard  calorimetric 
procedures  should  be  used. 

(iii)  Chlorinated  hydrocarbons.  Ges 
chromatography  should  be  used  and  the 
detailed  analytical  methods  and  sample 
preparation  shall  be  fully  described.  At 
a  minimum,  the  following  test  methods 
shall  be  used  for  chlorinated 
hydrocarbon  analyses:  EPA  Method 
601 — Purgeable  halocarbons  (Standard 
Method  6230  B)  and  EPA  Method  60»— 
Organochlorine  pesticides  and  PCBs 
(Standard  Method  6630  C)."* 

(12)  The  technical  product  data 
submission  shall  include  the  identity  of 
the  laboratory  that  performed  the 
required  tests,  the  qualifications  of  the 
laboratory  staff,  including  professional 
biographical  information  for  individuals 
responsible  for  any  tests,  and  laboratory 
experience  with  similar  tests.  It  is  the 
responsibility  of  the  submitter  to  select 
competent  analytical  laboratories  based 
on  the  guidelines  contained  herein.  EPA 
reserves  the  right  to  refuse  to  accept  a 
submission  of  technical  product  data 
because  of  lack  of  qualification  of  the 
analytical  laboratory,  significant 
variance  between  submitted  data  and 
any  laboratory  confirmation  performed 
by  EPA.  or  other  circimistances  that 
would  result  in  inadequate  or  inaccurate 
information  on  the  dispersing  agent. 

(b)  Surface  washing  agents.  (1)  Name, 
brand,  or  trademark,  if  any.  under 
which  the  surface  washing  agent  is  sold. 

(2)  Name,  address,  and  telephone 
number  of  the  manufacturer,  importer, 
or  vendor. 

(3)  Name,  address,  and  telephone 
number  of  primary  distributors  or  sales 
outlets. 

(4)  Special  handling  and  worker 
precautions  for  storage  and  field 
application.  Maximum  and  minimum 
storage  temperatures,  to  include 
optimum  ranges  as  well  as  temperatures 
that  will  cause  phase  separations, 
chemical  changes,  or  other  alterations  to 
the  efliectiveness  of  the  product 

(5)Shelfhfe. 

(6)  Recommended  application 
procedures,  concentrations,  and 


■'Copies  of  these  standards  may  be  obtained  frt>in 
the  publisher.  Copies  may  be  inspected  al  the  U.S. 
Environmental  Protection  Agency.  401  M  St..  SW.. 
Room  LG.  Washington,  DC  or  at  the  Oflice  of  the 
Federal  Register.  800  North  Capitol  Street.  NW.. 
Room  700.  Washington.  DC  20408. 


■*  These  test  methods  may  be  obtained  from: 
Standard  Methods  for  the  E3camination  of  Water  and 
Wastewater.  17th  Edition.  American  Public  Health 
Association,  1989;  or  Method  601 — Purgeable 
halocarbons.  40  CFR  pan  136  and  Method  608— 
Organochlorine  pesticide  and  PCBs.  40  CFR  pari 
136.  Copies  may  be  inspected  al  the  U.S. 
Envlronmenlal  Protection  Agency.  401  M  St..  SW.. 
Room  LC,  Washington.  DC.  or  al  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street.  NW.. 
Room  700.  Washington.  OC  20408. 
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conditions  for  use  depending  upon 
water  salinity,  water  temperature,  types 
and  ages  of  the  pollutants,  and  any  other 
application  restrictions. 

(7)  Toxicity.  Use  standard  toxicity  test 
methods  described  in  appendix  C  to  this 
part  300. 

(8)  Follow  the  data  requirement 
specifications  in  paragraph  (a)(9)  of  this 
section. 

(9)  Surface  Washing  Agent 
Components.  Itemize  by  chemical  name 
and  percentage  by  wei^t  each 
component  of  the  total  formulation.  The 
percentages  will  include  maximum, 
minimum,  and  average  weights  in  order 
to  reflect  quality  control  variations  in 
manufacture  or  formulation.  In  addition 
to  the  chemical  information  provided  in 
response  to  the  first  two  sentences, 
identify  the  major  components  in  at 
least  the  following  categories:  Surface 
active  agents,  solvents,  and  additives. 

(10)  Heavy  Metals,  Cyanide,  and 
Chlorinated  Hydnx:arbons.  Follow 
spciciHcations  in  paragraph  (a)(ll)  of 
this  section. 

(11)  Analytical  Laboratory 
Requirements  for  Technical  Product 
Data.  Follow  specifications  in  paragraph 
(a)(12)  of  this  section.  In  addition, 
laboratories  performing  toxicity  tests  for 
surface  washing  agent  toxicity  must 
demonstrate  previous  toxicity  test 
experience  in  order  for  their  results  to 
be  accepted. 

(c)  Surface  collecting  agents.  (1) 
Name,  brand,  or  trademark,  if  any. 
under  which  the  product  is  sold. 

(2)  Name,  address,  and  telephone 
number  of  the  manufacturer,  importer, 
or  vendor. 

(3)  Name,  address,  and  telephone 
number  of  primary  distributors  or  sales 
outlets. 

(4)  Special  handling  and  worker 
precautions  for  storage  and  field 
application.  Maximum  and  minimum 
storage  temp>eratures,  to  include 
optimum  ranges  as  well  as  temperatures 
that  will  cause  phase  separations, 
chemical  changes,  or  other  alterations  to 
the  effectiveness  of  the  product. 

(5)  Shelf  life. 

(6)  Recommended  application 
procedures,  concentrations,  and 
conditions  for  use  depending  upon 
water  salinity,  water  temperature,  types 
and  ages  of  the  pollutants,  and  any  other 
application  restrictions. 

(7)  Toxicity.  Use  standard  toxicity  test 
methods  described  in  appendix  C  to  this 
part  300. 

(8)  Follow  the  data  requirement 
speciBcations  in  paragraph  (a)(9)  of  this 
section. 

(9)  Test  to  Distinguish  Between 
Surface  Collecting  Agents  and  Other 
Chemical  Agents. 


(i)  Method  Summary — Five  milliliters 
of  the  chemical  under  test  are  mixed 
with  95  milliliters  of  distilled  water  and 
allowed  to  stand  undisturbed  for  one 
hour.  Then  the  volume  of  the  upper 
phase  is  determined  to  the  nearest  one 
milliliter. 

(ii)  Apparatus. 

(A)  Mixing  Cylinder  100  milliliter 
subdivisions  and  fitted  with  a  glass 
stopper. 

(B)  Pipettes:  Volumetric  pipette,  5.0 
milliliter. 

(C)  Timers. 

(iii)  Procedure — Add  95  milliUters  of 
distilled  water  at  22"  C,  plus  or  minus 
3*  C,  to  a  100  milliliter  mixing  cylinder. 
To  the  surface  of  the  water  in  the  mixing 
cylinder,  add  5.0  milliliters  of  the 
chemical  under  test.  Insert  the  stopper 
and  invert  the  cylinder  Hve  times  in  ten 
seconds.  Set  upright  for  one  hour  at  22" 
C,  plus  or  minus  3°  C,  and  then  measure 
the  chemical  layer  at  the  surface  of  the 
water.  If  the  major  portion  of  the 
chemical  added  (75  percent)  is  at  the 
water  surface  as  a  separate  and  easily 
distinguished  layer,  the  product  is  a 
surface  collecting  agent. 

(10)  Surface  Collecting  Agent 
Components.  Itemize  by  chemical  name 
and  percentage  by  weight  each 
component  of  the  total  formulation.  The 
percentages  should  include  maximum, 
minimum,  and  average  weights  in  order 
to  reflect  quality  control  variations  in 
manufacture  or  formulation.  In  addition 
to  the  chemical  information  provided  in 
response  to  the  first  two  sentences, 
identify  the  major  components  in  at 
least  the  following  categories:  Surface 
action  agents,  solvents,  and  additives. 

(11)  Heavy  Metals,  Cyanide,  and 
Chlorinated  Hydrocarbons.  Follow 
specifications  in  paragraph  (a)(ll)  of 
this  section. 

(12)  Analytical  Laboratory 
Requirements  for  Technical  Product 
E)ata.  Follow  specifications  in  paragraph 
(b)(ll)  of  this  section. 

(d)  Bioremediation  Agents.  (1)  Name, 
brand,  or  trademark,  if  any,  under 
which  the  agent  is  sold. 

(2)  Name,  address,  and  telephone 
number  of  the  manufacturer,  importer, 
or  vendor. 

(3)  Name,  address,  and  telephone 
number  of  primary  distributors  or  sales 
outlets. 

(4)  Special  handling  and  worker 
precautions  for  storage  and  field 
application.  Maximum  and  minimum 
storage  temperatures. 

(5)  Shelf  life. 

(6)  Recommended  application 
procedures,  concentrations,  and 
conditions  for  use  depending  upon 
water  salinity,  water  temperature,  types 


and  ages  of  the  pollutants,  and  any  other 
application  restrictions. 

(7)  Bioremediation  Agent 
Effectiveness.  Use  bioremediation  agent 
effectiveness  test  methods  de.scribed  in 
appendix  C  to  this  part  300. 

(8)  Bioremediation  Agent  Toxicity. 
Use  bioremediation  agent  toxicity  test 
methods  described  in  appendix  C  to  this 
part  300. 

(9)  Biological  additives. 

(i)  For  microbiological  cultures, 
furnish  the  following  information: 

(A)  Listing  of  each  component  of  the 
total  formulation,  other  than 
microorganisms,  by  chemical  name  and 
percentage  by  weight. 

(B)  Listing  of  all  microorganisms  by 
species. 

(C)  Percentage  of  each  species  in  the 
composition  of  the  additive. 

(D)  Optimum  pH,  temperature,  and 
salinity  ranges  for  use  of  the  additive, 
and  maximum  and  minimum  pH, 
temperature,  and  salinity  levels  above  or 
below  which  the  effectiveness  of  the 
additive  is  reduced  to  half  its  optimum 
capacity. 

(E)  Special  nutrient  requirements,  if 
any. 

(F)  Separate  listing  of  the  following, 
and  test  methods  for  such 
determinations:  Salmonella,  fecal 
coliform,  Shigella,  Staphylococcus 
Coagulase  positive,  and  Beta  Hemolytic 
Streptococci. 

(ii)  For  enzyme  additives,  furnish  the 
following  information: 

(A)  Listing  of  each  component  of  the 
total  formulation,  other  than  enzymes, 
by  chemical  name  and  percentage  by 
weight. 

(B)  Enzyme  name(s). 

(C)  International  Union  of 
Biochemistry  (I.U.B.)  number(s). 

(D)  Source  of  the  enzyme. 

(E)  Units. 

(F)  Specific  Activity. 

(G)  (Optimum  pH,  temperature,  and 
salinity  ranges  for  use  of  the  additive, 
and  maximum  and  minimum  pH, 
temperature,  and  salinity  levels  above  or 
below  which  the  effectiveness  of  the 
additive  is  reduced  to  half  its  optimum 
capacity. 

(H)  Enzyme  shelf  life. 
(I)  Enzyme  optimum  storage 
conditions. 

(10)  For  nutrient  additives,  furnish 
the  following  information: 

(i)  Listing  of  each  component  of  the 
total  formulation  by  chemical  name  and 
percentage  by  wei^t. 

(ii)  Nutrient  additive  optimum  storage 
conditions. 

(11)  Laboratory  Requirements  for 
Technical  Product  Data.  Follow 
speciHcations  in  paragraph  (b)(ll)  of 
this  section. 


federal  Register  /  Vol.  58.  No.  203  /    Friday,  October  22.  1993  /    Proposed  Rules  54771 


(e)  Burning  agents.  EPA  does  not 
require  technical  product  data 
submissions  for  burning  agents  and  does 
not  include  burning  agents  on  the  NCP 
Product  Schedule. 

(0  Miscellaneous  oil  spill  control 
agents.  (1)  Name,  brand,  or  trademark, 
if  any,  under  which  the  miscellaneous 
oil  spill  control  agent  is  sold. 

(2)  Name,  address,  and  telephone 
number  of  the  manufacturer,  importer, 
or  vendor. 

(3)  Name,  address,  and  telephone 
number  of  primary  distributors  or  sales 
outlets. 

(4)  Brief  description  of  recommended 
uses  of  the  product  and  how  the  product 
works. 

(5)  Special  handling  and  worker 
precautions  for  storage  and  Held 
application.  Maximum  and  minimum 
storage  temperatures,  to  include 
optimum  ranges  as  well  as  temf>eratures 
that  will  cause  phase  separations, 
chemical  changes,  or  other  alternatives 
to  the  effectiveness  of  the  product. 

(6)  Shelf  life. 

(7)  Recommended  application 
procedures,  concentrations,  and 
conditions  for  use  depending  upon 
water  salinity,  water  temperature,  types 
and  ages  of  the  pollutants,  and  any  other 
application  restrictions. 

(8)  Toxicity.  Use  standard  toxicity  test 
methods  described  in  appendix  C  to  this 
part  300. 

(9)  Follow  the  data  requirement 
specifications  in  paragraph  (a)(9)  of  this 
section. 

(10)  Miscellaneous  Oil  Spill  Control 
Agent  Components.  Itemize  by  chemical 
name  and  percentage  by  weight  each 
component  of  the  total  formulation.  The 
percentages  should  include  maximum, 
minimum,  and  average  weights  in  order 
to  reflect  quality  control  variations  in 
manufacture  or  formulation.  In  addition 
to  the  chemical  information  provided  in 
response  to  the  first  two  sentences, 
identify  the  major  components  in  at 
least  the  following  categories:  surface 
active  agents,  solvents,  and  additives. 

(11)  Heavy  Metals.  Cyanide,  and 
Chlorinated  Hydrocarbons.  Follow 
specifications  in  paragraph  (a)(ll)  of 
this  section. 

(12)  For  any  miscellaneous  oil  spill 
control  agent  that  contains 
microbiological  cultures,  enzyme 
additives,  or  nutrient  additives,  furnish 
the  information  specified  in  paragraphs 
(d)(9)  and  (d)(10)  of  this  section,  as 
appropriate. 

(13)  Analytical  Laboratory 
Requirements  for  Technical  Product 
Data.  Follow  speciHcations  in  (>aragraph 
(b)(ll)  of  this  section. 


(g)  Sorbents.  (1)  Sorbent  material  may 
consist  of.  but  is  not  limited  to.  the 
following  materials: 

(i)  Organic  products — 

(A)  Peat  moss  or  straw; 

(B)  Cellulose  fibers  or  cork; 

(C)  Com  cobs; 

(D)  Chicken,  duck,  or  other  bird 
feathers. 

(ii)  Mineral  compounds — 

(A)  Volcanic  ash  or  perlite; 

(B)  Vermiculite  or  zeolite, 
(iii)  Synthetic  products — 

(A)  Polypropylene; 

(B)  Polyethylene; 

(C)  Polyurethane; 

(D)  Polyester. 

(2)  EPA  does  not  require  technical 
product  data  submissions  for  sorbents 
and  does  not  include  sorbents  on  the 
NCP  Product  Schedule. 

(3)  Manufacturers  that  produce 
sorbent  materials  that  consist  of 
materials  other  than  those  listed  in 
paragraph  (g)(1)  of  this  section  shall 
submit  to  EPA  the  technical  product 
data  specified  for  miscellaneous  oil  spill 
control  agents  in  paragraph  (f)  of  this 
section  and  EPA  will  consider  listing 
those  products  on  the  NCP  Product 
Schedule  under  the  miscellaneous  oil 
spill  control  agent  category.  EPA  will 
inform  the  submitter  in  writing,  within 
60  days  of  the  receipt  of  technical 
product  data,  of  its  decision  on  adding 
the  product  to  the  Schedule. 

(4)  Certification.  OSCs  may  request  a 
written  certification  from  manufacturers 
that  produce  sorbent  materials  that 
consist  solely  of  the  materials  listed  in 
paragraph  (g)(1)  of  this  section  prior  to 
making  a  decision  on  the  use  of  a 
particular  sorbent  material.  The 
certification  at  a  minimum  shall  state 
that  the  sorbent  consists  solely  of  the 
materials  listed  in  §  300.915(g)(1)  of  the 
NCP.  The  following  statement,  when 
completed,  dated,  and  signed  by  a 
sorbent  manufacturer,  is  sufficient  to 
meet  the  written  certification 
requirement: 

(SORBENT  NAME)  is  a  sorbent  material 
and  consists  solely  of  the  materials  listed  in 
§  300.915(g)(1)  of  the  NCP. 

(h)  Mixed  products.  Manufacturers  of 
products  that  consist  of  materials  that 
meet  the  definitions  of  two  or  more  of 
the  product  categories  contained  on  the 
NCP  Product  Schedule  shall  submit  to 
EPA  the  technical  product  data 
specified  in  this  section  for  each  of 
those  product  categories.  After  review  of 
the  submitted  technical  product,data, 
and  the  performance  of  required 
dispersant  effectiveness  and  toxicity 
tests,  if  appropriate,  EPA  will  make  a 
determination  on  whether  and  under 
which  category  the  mixed  product 
should  be  listed  on  the  Schedule. 


f  300.020    Addition  of  products  to 
Schedule. 

(a)  Dispersants.  (1)  To  add  a 
dispersant  to  the  NO*  Product 
Schedule,  the  technical  product  data 
specified  in  §300. 915(a)  must  be 
submitted  to  the  Emergency  Response 
Division  (5202-G),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington,  DC  20460. 

(2)  Arler  the  receipt  of  the  reauired 
technical  product  data.  EPA  will 
conduct  the  required  Swirling  Flask 
tests,  as  specified  in  appendix  C  to  this 
part  300,  for  dispersant  effectiveness.  In 
order  to  be  added  to  the  Schedule,  a 
dispersant  must  attain  an  effectiveness 
value  of  45  percent  or  greater. 

(3)  EPA  will  conduct  the  required 
toxicity  tests  for  dispersant  toxicity,  as 
specified  in  appendix  C  to  this  part  300, 
after  it  has  performed  the  required 
effectiveness  tests  and  only  for  those 
dispersants  that  attain  an  effectiveness 
value  of  45  percent  or  greater,  and  are 
therefore  eligible  for  addition  to  the 
Schedule. 

(4)  EPA  will  inform  the  submitter  in 
writing,  after  the  receipt  of  the  required 
technical  product  data  and  after  EPA 
has  performed  the  required  effectiveness 
tests  and  toxicity  tests,  if  applicable,  of 
its  decision  on  adding  the  dispersant  to 
the  Schedule. 

(5)  Request  for  review  of  decision,  (i) 
A  submitter  of  dispersant  technical 
product  data  whose  product  did  not 
meet  the  minimum  45  percent 
effectiveness  threshold  and,  therefore, 
could  not  be  listed  on  the  NCP  Product 
Schedule  may  request  the  Administrator 
of  EPA  to  review  the  Agency's 
determination.  The  request  must  be 
made  in  writing  within  30  days  of 
receipt  of  the  notification  to  not  list  the 
dispersant  on  the  Schedule.  The  request 
shall  contain  a  clear  and  concise 
statement  with  supporting  facts  and 
technical  analysis  demonstrating  that 
EPA's  decision  was  incorrect. 

(ii)  The  Administrator  or  his  designee 
may  request  additional  information 
from  the  submitter,  or  from  any  other 
person,  and  may  provide  for  a 
conference  between  EPA  and  the 
submitter,  if  appropriate.  The 
Administrator  or  his  designee  shall 
render  a  decision  within  60  days  of 
receiving  the  request,  or  within  60  days 
of  receiving  requested  additional 
information,  if  appropriate,  and  shall 
notify  the  submitter  of  his  decision  in 
writing. 

(b)  Surface  washing  agents,  surface 
collecting  agents,  bioremediation 
agents,  and  miscellaneous  oil  spill 
control  agents.  (1)  To  add  a  surface 
washing  agent,  surface  collecting  agent, 
bioremediation  agent,  or  miscellaneous 
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oil  spill  control  agent  to  the  NCP 
Product  Schedule,  the  technical  product 
data  specified  in  §  300.915  must  be 
submitted  to  the  Emergency  Response 
Division  (5202-G).  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW.. 
Washington.  DC  20460.  If  EPA 
determines  that  the  required  data  were 
submitted.  EPA  will  add  the  product  to 
the  Schedule. 

(2)  EPA  will  inform  the  submitter  in 
writing,  within  60  days  of  the  receipt  of 
technical  product  data,  of  its  decision 
on  adding  the  product  to  the  Schedule. 

(c)  The  submitter  may  assert  that 
certain  information  in  the  technical 
product  data  submissions,  including 
technical  product  data  submissions  for 
sorbents  pursuant  to  §  300.915(g)(3),  is 
conHdential  business  information.  EPA 
will  handle  such  claims  pursuant  to  the 
provisions  in  40  CFR  pail  2,  subpart  B. 
Such  information  must  be  submitted 
separately  from  non-conndential 
information,  clearly  identifled,  and 
clearly  marked  "Confldential  Business 
Information."  If  the  submitter  fails  to 
make  such  a  claim  at  the  time  of 
submittal,  EPA  may  make  the 
information  available  to  the  public 
without  further  notice. 

(d)  The  submitter  must  notify  EPA  of 
any  changes  in  the  composition, 
formulation,  or  application  of  the 
dispersant,  surface  washing  agent, 
surface  collecting  agent,  bioremediation 
agent,  or  miscellaneous  oil  spill  control 
agent.  On  the  basis  of  this  data.  EPA 
may  require  retesting  of  the  product  if 
the  change  is  likely  to  affect  the 
effectiveness  or  toxicity  of  the  product. 

(e)  The  listing  of  a  product  on  the 
NCP  Product  Schedule  does  not 
constitute  approval  of  the  product.  To 
avoid  possible  misinterpretation  or 
misrepresentation,  any  label, 
advertisement,  or  technical  literature 
that  refers  to  the  placement  of  the 
product  on  the  NCP  Product  Schedule 
must  either  reproduce  in  its  entirety 
EPA's  written  statement  that  it  will  add 
the  product  to  the  NCP  Product 
Schedule  under  §  300.920  (a)(4)  or 
(b)(2),  or  include  the  disclaimer  shown 
below.  If  the  disclaimer  is  used,  it  must 
be  conspicuous  and  must  be  fully 
reproduced.  Failure  to  comply  with 
these  restrictions  or  any  other  improper 
attempt  to  demonstrate  the  approval  of 
the  product  by  any  NRT  or  other  U.S. 
Government  agency  shall  constitute 
grounds  for  removing  the  product  from 
the  NCP  Product  Schedule. 

•        •        •        •        • 

Disclaimer 

(PRODUCT  NAMti  is  on  the  U.S. 
Environmental  Protection  Agency's  NCR 


Product  Schedule.  This  listing  does  NOT 
mean  that  EPA  approves,  recommends, 
licenses,  certifles.  or  authorizes  the  use  of 
jPRODUCT  NAMEI  on  an  oil  discharge.  This 
listing  means  only  that  data  have  been 
submitted  to  EPA  as  required  by  subpart )  of 
the  National  Contingency  Plan.  $  300.915. 
•         *         *         •         * 

3.  Appendices  C  and  E  are  revised  to 
read  as  follows: 

Appendix  C  to  Fart  300 — Swirling 
Flask  Dispersant  Effectiveness  Test, 
Revised  Standard  Dispersant  Toxicity 
Test,  and  Bioremediation  Agent 
Effectiveness  and  Toxicity  Tests 

Table  of  Contents 

1.0    Introduction 
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Test 
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Figure  Number 
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Final  DCM  Extractions 

4  Synthetic  Seawater  (Toxicity  Test) 

5  Test  Oil  Characteristics:  No.  2  Fuel  Oil 
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9  Summary  of  Operating  Conditions  for 

Bioremediation  Agent  Toxicity  Test 

1.0    Introduction 

1.1     Scope  and  Application.  The  methods 
described  below  apply  to  "dispersants. 
surface  washing  agents,  surface  collecting 
agents,  bioremediation  agents,  and 
miscellaneous  oil  spill  control  agents" 
involving  subp>art  J  (Use  of  Dispersants  and 
Other  Chemicals)  in  40  CFR  part  300 
(National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan).  They  are 
revisions  and  additions  to  the  EPA's 
Standard  Dispersant  Effectiveness  and 
Toxicity  Tests  (1).  The  new  Swirling  Flask 
Dispersant  Effectiveness  Test  is  used  only  for 
testing  dispersants.  The  Revised  Standard 
Dispersant  Toxicity  Test  is  used  for  testing 
disp>ersants,  as  well  as  surface  washing 
agents,  surface  collecting  agents,  and 
miscellaneous  oil  spill  control  agents.  The 
bioremediation  agent  effectiveness  and 


toxicity  tests  are  used  for  testing 
bioremediation  agents  only.  The 
Environmental  Protection  Agency  (EPA)  will 
conduct  the  effectiveness  and  toxicity  tests 
for  disfiersants.  while  the  manufacturers  of 
the  other  types  of  products  will  be 
responsible  for  conducting  the  effectiveness 
and  toxicity  tests  required  for  their  products. 

1.2    Oe/in/tions.  The  definitions  of 
dispersants,  surface  washing  agents,  surface 
collecting  agents,  bioremediation  agents,  and 
miscellaneous  oil  spill  control  agents  are 
provided  in  40  CFR  300.5. 

2.0    Swirling  Flask  Dispersant  Effectiveness 
Test 

2.1  Summary  of  Method.  This  protocol 
was  developed  by  Environment  Canada  to 
provide  a  relatively  rapid  and  simple  testing 
procedure  for  evaluating  dispersant 
effectiveness  (2).  it  uses  a  modified 
Erlenmeyer  flask  to  which  a  side  spout  has 
been  added  for  removing  subsurface  samples 
of  water  near  the  bottom  of  the  flask  without 
disturbing  a  surface  oil  layer.  Seawater  and 

a  surface  layer  of  oil  are  added  to  the  flask. 
Turbulent  mixing  is  provided  by  placing  the 
flask  on  a  standard  shaker  table  at  150  rpm 
for  20  minutes  to  induce  a  swirling  motion 
to  the  liquid  contents.  Following  shaking,  the 
flask  is  immediately  removed  from  the  shaker 
table  and  maintained  in  a  stationary  position 
for  10  minutes  to  allow  the  oil  that  will 
reform  a  slick  to  return  to  the  water's  surface. 
A  sample  of  water  for  chemical  analysis  is 
then  removed  from  the  bottom  of  the  flask 
through  the  side  spout,  extracted  with 
methylene  chloride  (DCM),  and  analyzed  for 
oil  content  by  UV-visible  absorption 
spectrophotometry  at  wavelengths  of  340, 
370,  and  400  nm  (2). 

2.2  Apparatus.  Modified  Erlenmeyer 
Flask.  Use  125-ml  glass  Erlenmeyer  flasks 
that  have  t>een  modified  to  include  an 
attachment  of  a  glass  side  spout  that  extends 
from  the  bottom  of  the  flask  upward  to  the 
neck  region,  as  shown  in  Figure  1. 

Shaker  Table.  Use  a  shaker  table  with 
speed  control  unit  with  variable  sp)eed  (40- 
400  rpm)  and  an  orbital  diameter  of 
approximately  0.75  inches  (2  cm)  to  provide 
turbulence  to  solutions  in  test  flasks. 

Spectrophotometer  Use  a  UV-visible 
spectrophotometer  capable  of  measuring 
absorbance  at  340.  370.  and  400  nm.  A 
Hitachi  Model  U-2000  or  equivalent  is 
acceptable  for  this  purpose. 

Glassware.  Glassware  should  consist  of  5- 
.  10-.  25-.  10O-,  and  500-ml  graduated 
cylinders:  125-ml  separatory  funnels  with 
Teflon  stopcocks:  and  10-.  100-.  and  1.000- 
ml  volumetric  flasks  and  micropifiettes. 

2.3  Reagents.  Synthetic  Seawater  The 
synthetic  sea  salt  "Instant  Ocean." 
manufactured  by  Aquarium  Systems  of 
Mentor.  OH,  can  be  used  for  this  purpose. 
The  synthetic  seawater  solution  is  prepiared 
by  dissolving  34  g  of  the  salt  mixture  in  1 
liter  of  distilled  water  (i.e..  a  salinity  of  34 
ppt).  Table  1  provides  a  list  of  the  ion 
composition  of  the  seasalt  mixture. 
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Table  1.— Major  Ion  Composition 
OF  Instant  Ocean  Synthetic  Sea 
Salt 


Major  ion 

Percent 

total 

weight 

Ionic  con- 
centration at 
34  ppt  salin- 
ity (mgrt) 

Chloode(a-) 

Sodium  (NA*) 

Suttate(S04-)  

Magnesium  (Mg  -  * ) 
Cakaum  (Ca*  ♦)  _... 

Potassium  (K  ♦ ) 

B«caftx>nate 

(HCO,-) 

Boron  (B) 

47.470 
26.280 
6.602 
3230 
1.013 
1.015 

0.491 
0.015 
0.001 

18,740 

10,454 

2,631 

1256 

400 

401 

194 
6.0 

Strontium  (Sr**)  ._ 

7.5 

Solirts  Total  „... 
Water 

88.11 
13.88 

34,089.50 

Total  ..„ 

99.99 

Following  the  preparation,  the  saltwater 
solution  is  allowed  to  equilibrate  to  the 
ambient  temperatiue  of  the  laboratory  and 
should  be  in  the  range  of  22  ±3  *C 

Test  Oil.  T%w)  EPAyAmerican  Petroleum 
Institute  (API)  standard  reference  oils, 
Prudhoe  Bay  and  South  Louisiana  crude, 
should  be  used  for  this  test.  These  should  be 
obtained  only  firora  the  Industrial  Chemicals 
Repository.  EPA.  Environmental  Monitoring 
Systems  Laboratory.  Cincinnati,  OH,  45268 
Games  Longbottom.  Custodian,  (513)  569- 
7325).  These  oils  have  been  thoroughly 
homogenired.  as  well  as  characterized 
physically  and  chemically  for  previous  EPA 
and  API  studies.  Various  selected  parameters 
are  presented  in  Table  2. 


Table  2.— Test  Oil 
Characteristics 


Specific  grav- 
ity'. 

API  gravity  ■  .. 

Sulfur  „ 

Sulfur  com- 
pounds, 
profile. 

Nitrogen 

VanadKjm  . 

Nickel  ....„ 

Simulated  ds- 
blationpro- 
file. 

Infrared  spec- 
trum. 

UV  fluores- 
cence 
spectrum. 

Pour  point 

Vrscc»lty 
at  40*0  .... 
at  100*  C  .. 

Index _ 


Prudhoe  Bay 
crude  oil 


0.894  kg^l  .... 

26.8  degrees 
1.03  wl%  ..„.. 


020  wt% 

21  m^l  - 
11  mg^l  „ 


+25'F  ..... 

14.09  cST 
4.059  cST 
210 „ 


South  Louisi- 
ana crude  ol 


0.840  kg/I. 

37.0  degrees. 
023«vt%. 


0.031  wt%. 
0.95  mgn. 
1.1  mgO. 


or. 

3.582  cST. 
1.568CST. 
2. 


lAt  15X. 

2Nol  cak:ulat}le  when  viscosity  at  100*  0  is 
less  than  2.0. 

Methylene  Chloride  [Dichloromethane- 
DCM).  Pesticide  Quality.  For  extraction  of  all 
sample  water  and  oil-standard  water 
samples. 

2.4    Pretest  Preparation.  Preparation  and 
Analysis  of  Oil  Standards.  Standard 
solutions  of  oil  for  calibrating  the  UV-visible 
spectrophotometer  are  prepaired  with  the 


specific  reference  oils  and  dispersant  used 
for  a  particular  set  of  experimental  test  runs. 
For  experiments  with  no  disptersant.  only  oil 
is  used  to  make  the  standard  solution.  For 
experiments  with  the  oil  plus  dispersant,  the 
standard  is  made  with  a  1:10  (v:v)  mixture  of 
the  dispersant  to  the  test  oil  (i.e.,  a 
dis(>ersant-to-oil  ratio  of  1:10).  This  ratio  is 
used  in  the  test  tank  with  dispersant  added. 
The  presence  of  water  and  certain 
dispersants  in  DCM  extracts  can  affect 
absorbanca  readings  in  a  spectrophotometer. 
All  standard  solutions  of  oil  (and  dispersant, 
if  present)  should  be  pre(>ared  in  a  stepwise 
manner  that  reflects  the  analytical  protocol 
used  for  the  experimental  water  samples. 

To  prepare  the  standards,  prepare  a  parent 
oil-DCM  standard  by  mixing  1  part  oil  (plus 
1/10  part  premixed  dispersant,  if  applicable) 
to  9  parts  DCM  (i.e.,  1:10  dilution  of  the  oil 
v:v).  Add  a  spedHc  volume  of  the  parent  oil- 
DCM  standard  to  30  ml  of  synthetic  seawater 
in  a  separatory  funnel.  Extract  the  oil-water 
mixture  with  5-ml  volumes  of  DCM  af^er  15 
seconds  of  vigorous  shaking  followed  by  a  2 
minute  stationary  period  to  allow  for  phase 
separation  for  each  extraction.  Repeat  the 
extraction  using  a  total  of  three  5-ml  portions 
of  DCM.  Adjust  the  final  DCM  volume  for  the 
combined  extracts  to  20  ml  with  DCM  in  a 
2S-ml  graduated  cylinder. 

The  quantities  of  oil  used  to  achieve  the 
desired  concentrations  In  the  final  20-ml 
E)CM  extracts  for  the  standard  oil-solutions 
are  summarized  in  Table  3.  Specific  masses 
for  oil  amounts  in  standards  are  determined 
as  volumes  of  oil  multiplied  by  the  density 
of  the  oil. 


Table  3.— Oil  Standard  Solutions:  Coi^entration  in  Final  DCM  Extractions  ' 


Final  oil  corKentratton  (mg^  of 
DCM) 

Final  extract  volume  (ml  of  DCMI) 

Total  amount  of  oil  in  standard  (mg) 

Volume  of  parent  oA-DCM  std 
()il)  added  to  saltwater 

4.0 

2.0 

1.0 

0.50 

0.10 

0.05 

20.0 
20.0 
20.0 
20.0 
20.0 
20.0 

60.0 
40.0 
20.0 
10.0 
2.0 
1.0 

890 
440 
220 
110 
22 
11 

*  Assuming  an  oil  density  oif  0.9  glni  and  an  extraction  efficiency  of  100%  for  oil  from  ttw  30-ml  of  seawater. 


Linear  Stability  Calibration  of  UV-Visible 
Spectrophotometer.  Before  DCM-extracts  of 
dispersed  oil-water  samples  can  be  analyzed 
for  their  oil  content,  the  UV-visible 
spectrophotometer  must  meet  an  instrument 
stability  calibration  criterion.  This  criterion 
is  determined  with  the  six  oil  standards 
identified  in  Table  3.  Determine  the 
absorbance  of  standards  at  each  of  the  three 
analytical  wavelengths  (i.e..  340,  370,  and 
400  nm).  Determine  the  response  fiMrtors 
(RFs)  for  the  test  oil  at  each  of  the  three 
analytical  wavelengths  using  the  following 
-^equation: 

RF.=C/A.        (1) 
where: 

RF.  =  Response  factor  at  wavelength  x 
(x  s  340. 370.  or  400  nm) 


C  B  Oil  concentration,  in  mg  of  oil/ml 
of  DCM  in  standard  solution 

A,  =  Spectrophotometric  absorbance  of 
wavelength  x 

Instrument  stability  fcM-  the  Initial 
calibration  is  acceptable  when  the  RFs  for  the 
five  highest  standard  extracts  of  oil  are  <20% 
different  from  the  overall  mean  value  for  the 
five  standards.  If  this  criterion  is  satisfied, 
analysis  of  sample  extracts  can  begin.  RFs  for 
the  loMrest  concentration  (0.05  mg  oil/ml 
DCM)  are  not  included  in  the  consideration 
because  the  absorbance  is  close  to  the 
detection  limit  of  the  spectrophotometer 
(with  associated  high  variability  In  the  value) 
for  the  1-cra  path-length  cell  used  for 
measurements.  Absorbances  ^3.5  are  not 


included  because  absorbance  saturation 
occurs  at  and  above  this  value. 

If  one  or  more  of  the  standard  oil  extracts 
do  not  meet  this  linear-stability  criterion, 
then  the  "offending"  standardls)  can  be 
prepared  a  second  time  (i.e.,  extraction  of  the 
specified  amount  of  oil  from  30-ml  or 
seawater  for  the  "offending"  standard 
according  to  the  pretest  preparation 
procedure).  If  replacement  of  the  reanalyzed 
standard  8olution(s)  in  the  standard  curve 
meets  the  linear-stability  criterion  (Le..  no  RF 
>20%  different  from  the  overall  mean),  then 
analysis  of  sample  extracts  can  begiiL 

If  the  initial-stability  criterion  is  still  not 
satisfied,  analysis  of  sample  extract  cannot 
begin  and  the  source  of  the  problem  (e.g., 
preparation  protocol  for  the  oil  standards. 
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spcctropbotometer  stability,  etc.)  roust  be 
corrected. 

The  initial  six-point  calibration  of  the  UV- 
visible  spectrophotometer  at  the  oil 
concentrations  identified  is  required  at  least 
once  per  test  day. 

2.5     Test  Procedure.  Preparation  of 
Premixed  Dispersant  Oil.  Ptepare  a  premixed 
dispersant  oil  by  mixing  1  part  dispersant  to 
10  parts  oil.  Store  this  mixture  in  a  glass 
container. 

The  dispersant  effectiveness  test 
procedures  are  listed  in  steps  1-20: 

1.  Prepare  4  replicates  (same  test  oil  and 
dispersant),  one  control  (i.e.,  no  dispersant) 
and  one  method  blank  and  run  at  the  same 
time  on  the  shaker  table. 

2.  Add  120±2  ml  of  synthetic  seawater  to 
each  of  the  modified  125-ml  glass  Erienmeyer 
flasks.  Measure  and  record  the  water 
temjjerature. 

3.  Place  the  flasks  securely  into  the 
attached  slot  on  the  shaker  table. 

4.  Carefully  add  100  ^1  of  an  oil-dispersant 
solution  onto  the  center  of  the  water's  surface 
using  a  positive  displacement  pipette. 

5.  Agitate  the  flasks  for  2011  minutes  at 
150110  rpm  on  the  shaker  table. 

6.  After  the  2011  minutes  shaking,  remove 
the  flasks  from  the  shaker  table  and  allow 
them  to  remain  stationary  fw  10+1  minutes 
for  oil  droplet  "settling." 

7.  At  the  conclusion  of  the  10-minute 
settling  period,  carefully  decant  a  30-ml 
sample  through  the  side  spout  of  the  test 
flasks  into  a  50-ml  graduated  cylinder. 

Note:  Discard  the  tirst  1-2  ml  of  sample 
water  to  remove  nonhomogeneous  water-oil 
initially  contained  in  the  spout. 

8.  Transfer  the  samples  from  the  graduated 
cylinder  into  a  125-  or  250-ml  glass 
separatory  funnel  fitted  with  a  Teflon 
stopcock. 

9.  Add  5  ml  of  pesticide-quality  DCM  to 
the  separatory  fimnel  and  shake  vigorously 
for  15  seconds.  Release  the  pressure  carefully 
from  the  separatory  funnel  through  the 
stopcock  into  a  fume  hood. 

10.  Allow  the  funnel  to  remain  in  a 
stationary  position  for  2  minutes  to  allow 
phase-separation  of  the  water  and  DCM. 

11.  Drain  the  DCM  layer  from  the 
separatory  funnel  into  a  glass-stoppered,  25- 
ml  graduated  glass  cylinder. 

12.  Repeat  the  DCM-extraction  process  two 
additional  times. 

13.  Combine  the  three  extracts  in  the 
graduated  cylinder  and  adjust  the  final 
volume  to  20-ml  with  additional  DCM. 

14.  Analyze  the  samples  using  a  UV- 
spectrophotometer  at  340,  370,  and  400  nm- 
wavelengths  and  determine  the  quantity  of 
oil  as  follows: 

C  .  (A.)  X  (RF.)  X  (Vdcm)  X  (V„/V„) 

(2)  , 

where: 
Ci  *  Total  mass  of  dispersed  oil  in 

swirling  flask  at  wavelength  x  (x  = 

340,  370,  or  400  nm) 
A»  =  Spectrophotometric  absorbance  at 

wavelength  x 
RF,  =  Mean  response  factor  at 

wavelength  x  (determined  from 

equation  1) 


Vdcm  =  Final  volume  of  DCM-extract  of 

water  sample  (20  ml) 
V,w  =  Total  water  volume  in  swirling 

flask  vessel  (120  ml) 
V,w  =  Volume  of  water  extracted  for 

dispersed  oil  content  (30  ml) 

15.  Otrtain  three  concentration  values  for 
oil  in  each  experimental  water  sample  (340, 
370.  and  400  nm). 

16.  Determine  the  mean  of  three  values  as 
follows: 

Ctncan  =  (C34O  +  C370  +  C40o)/3  (3) 

Note:  Means  will  be  used  for  all 
dispersion-performance  calculations. 
Samples  where  one  of  the  values  for  Cmoi 
CrTo,  or  C<oo  is  more  than  30%  different  from 
Cmm  will  be  flagged.  Whenever  oil 
measurements  are  flagged  as  having  a 
concentration  based  on  one  wavelength  as 
>30%  different  from  Cnon,  raw  data  will  be 
evaluated  to  establish  that  the  measurements 
are  valid.  In  addition,  attempts  will  be  made 
to  correlate  the  difference  to  oil  type, 
dispersant  test,  or  dispersant  used.  If  no 
errors  or  correlations  are  apparent  and  <10% 
of  all  oil  measurements  are  flagged,  the  mean 
concentration  data  will  be  used  in  the 
calculation  for  dispersant  performance  and 
the  subject  data  will  be  flagged. 

17.  Determine  the  dispersant  performance 
(i.e..  percent  of  oil  that  is  dispersed,  or  EFF) 
based  on  the  ratio  of  oil  dispersed  in  the  test 
system  to  the  total  oil  added  to  the  system 
as  follows: 

EFF  (in  %)  =  (C^^Ctot)  x  100        (4) 

where: 

Cmean  =  Mean  value  for  total  mass  of 

dispersed  oil  in  the  swirling  flask 

determined  by  spectrophotometric 

analysis 
Ctot  =  Total  mass  of  oil  initially  added 

to  the  experimental  swirling  flask 

18.  Calculate  EFF  using  equation  4  for 
coupled  experiments  with  and  without 
dispersant  (EFFc  and  EFFa,  respectively). 
EFFc  is  the  effectiveness  of  the  control  and 
represents  natural  dispersion  of  the  oil  in  the 
test  apparatus.  EFFd  is  the  measured 
uncorrected  value. 

19.  Calculate  the  final  dispersant 
performance  of  a  chemical  dispersant  agent 
after  correcting  iar  natural  dispersion  using 
equation  5. 

EFFd  =  EFFd -EFFc        (5) 
where: 

EFFd  =  %  dispersed  oil  due  to 

dispersant  only 
EFFd  =  %  dispersed  oil  with  dispersant 

added 
EFFc  =  %  dispersed  oil  with  no 

dispersant  added 

20.  Calculate  the  average  dispersant 
effectiveness  value  by  summing  the  corrected 
values  (EFFd)  for  each  of  the  four  replicates 
for  each  of  the  two  test  oils  and  dividing  this 
sum  by  eight 

2.6    Performance  criterion.  The  dispersant 
product  tested  will  remain  in  consideration 
for  addition  to  the  NCP  Product  Schedule  if 
the  average  dispersant  effectiveness.'  as 


calculated  in  section  2.5  above,  is  at  least 
45%  (i.e..  50%15%). 

2.7    Quality  Control  (QC)  Procedures  for 
Measurements  of  Oil  Concentrations.  UV- 
visible  Spectrophotometric  Measurements.  At 
least  5%  of  all  UV-visible  spjectrophotometric 
measurements  will  be  performed  in  duplicate 
as  a  QC  check  on  the  analytical  measurement 
method.  The  absorbance  values  for  the 
duplicates  should  agree  within  ±5%  of  their 
mean  value. 

Method  Blanks.  Analytical  method  blanks 
involve  an  analysis  of  seawater  blanks  (i.e., 
seawater  but  no  oil  or  dispersant  in  a 
swirling  flask  vessel)  through  testing  and 
anal>-tical  procedures  (3,  pp  79-80).  Method 
blanks  are  analyzed  with  a  frequency  of  at 
least  1  for  every  12  experimental  swirling 
flask  samples.  Oil  concentrations  in  method 
blanks  must  be  <5%  of  that  occurring  for 
100%  dispersion  of  oil  in  testing  apparatus. 

3.0    Revised  Standard  Dispersant  Toxicity 
Test 

3.1  SuiTimory  of  Method.  The  standard 
toxicity  test  for  dispersants  and  other 
products  involves  exposing  two  species 
[Menidia  beryllina  (silvergides)  and 
Mysidopsis  bahia  (mysid  shrimp))  to  five 
concentrations  of  the  test  product  and  No.  2 
fuel  oil  alone  and  in  a  1:10  mixture  of 
product  to  oil.  To  aid  in  comparing  results 
from  assays  performed  by  different  workers, 
reference  toxicity  tests  are  conducted  using 
dodecyl  sodium  sulfate  (DSS)  as  a  reference 
toxicant  The  test  length  is  96  hours  for 
Menidia  and  48  hours  for  Mysidopsis.  LCsoS 
are  calculated  based  on  mortality  data  at  the 
end  of  the  exposure  period  (for  method  of 
calculation,  see  section  3.6  below). 

3.2  Selection  and  Preparation  of  Test 
Materials.  Test  Organisms.  Menidia  beryllina. 
Obtain  fish  (silvcrsides)  from  a  single  source 
for  each  series  of  toxicity  tests.  In-house 
cultures  are  recommended  wherever  it  is 
cost-effective;  however,  organisms  are 
available  from  commercial  suppliers. 
Information  on  the  source  of  test  organisms 
and  any  known  unusual  condition  to  which 
fish  were  exposed  before  use  should  be 
included  in  the  data  report.  Use  of  animals 
previously  treated  with  pesticides  or 
chemotherapwutic  agents  should  be  avoided. 
Organisms  should  not  be  used  if  they  appear 
to  be  unhealthy,  discolored,  or  show  signs  of 
stress.  Use  7-day  old  larval  fish. 

Fish  should  be  cultured  in  accordance  with 
the  methods  outlined  in  Middaugh,  et  al.  (5). 
There  should  be  no  need  to  acclimate 
organisms  to  the  25±1°C  temperature 
recommended  for  the  toxicity  tests  if 
laboratory  stock  cultures  oi  Menidia  are 
maintained  at  the  recommended  culture 
temperature  of  25il"C  If  test  organisms  must 
be  obtained  from  a  commercial  source,  it  may 
become  necessary  to  acclimate  test  fish  to  the 
test  temperature  of  2511*C,  a  pH  of  8.010.2, 
and  2012  ppt  salinity  since  changes  in 
temf)erature  may  occur  during  shipping. 
Eliminate  groups  of  fish  having  a  mortality  of 
more  than  10%  during  the  first  48  hours,  and 
more  than  5%  thereafter.  During  acclimation, 
organisms  should  be  maintained  on  a  diet  of 
fr^hly  hatched  Artemia  (brine  shrimp) 
nauplii.  Feed  the  fish  daily  to  satiation 
during  the  acclimation  period,  and  once 
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daily  during  the  96-hour  lest.  Care  should  be 
taken  daily  (o  remove  excess  food  and  fecal 
material  from  beakers  during  the  test  Use 
only  those  organisms  that  ked  actively  and 
that  appear  to  be  healthy.  Organisms  should 
be  free  of  disease,  external  parasites,  and  any 
signs  of  physical  damage  or  stress.  Discard 
any  Hsh  injured  or  dropped  while  handling. 

M^sidopsis  bahia.  Several  methods  for 
culturing  Mysidopsis  bahia  (mysid  shrimp) 
may  be  used  and  are  noted  in  appendix  A  of 
Methods  for  Measuring  the  Acute  Toxicity  of 
Effluents  and  Receiving  Waters  to  Freshwater 
and  Marine  Organisms  (6).  To  ensure 
uniformity  of  mysids.  recently  hatched 
mysids  should  be  collected  daily  from  stock 
cultures  and  identified  by  the  dale  of  hatch. 
Mysids  used  in  48-hour  tests  should  be  &om 
a  single  day's  collection,  but  may  have  an  age 
range  of  5-7  days  old.  In  cases  where  in- 
house  cultures  of  mysids  are  unavailable, 
organisms  may  be  purchased  from  a 
commercial  source.  Information  on  the 
source  of  test  organisms  should  be  submitted 
in  the  data  report. 

Preparation  of  Experimental  Water. 
Filtered  natural  seawater  is  recommended  for 
use  since  it  represents  a  natural  source  of 
saltwater  containing  an  inherent  (wpulation 
of  microorganism.^  Synthetic  seawater 
formulated  according  to  the  following 
method  can  serve  as  an  acceptable  alternative 
to  filtered,  natural  seawater  for  toxicity  tests 
performed  in  laboratories  in  which  natural 
seawater  is  unavailable. 

Synthetic  Seawater  Formation.  To  prepare 
standard  seawater.  mix  technical-grade  salts 
with  900  liters  of  distilled  or  demineralized 
water  in  the  order  and  quantities  listed  in 
Table  4.  These  ingredients  must  be  added  in 
the  order  listed  and  each  ingredient  must  be 
dissolved  before  another  is  added.  Stir 
constantly  after  each  addition  during 
preparation  until  dissolution  is  complete. 

Table  4.— Synthetic  Seawater 

[Tonicity  lest) 


Salt 

(g)' 

NaF 

SfCh  "eH^  

H,BOi...._ 

KBr „.. 

KC1  

1.9 

13.0 

20.0 

67.0 

466.0 

•CaCi,  •  2HiO 

NaiSO« 

MgCl,  •  6H2O 

NaCi  ....- 

NajSO,  •  9H^  

EDTAJ „ 

NaHCO,.._ _ 

733.0 

2.660.0 

3.330.0 

15.650.0 

13.0 

0.4 

133.0 

tests  in  sealed  containers  to  prevent  the  loss 
of  volatiles  and  other  changes.  For  ease  in 
handling  and  use.  it  is  recommended  that 
1 .000-ml  glass  container*  be  used.  To  ensure 
comparable  results  in  the  bioessay  tests,  use 
oils  fiackaged  and  sealed  at  the  source. 
Dispose  of  unused  oil  In  each  opien  container 
on  completion  of  dosing  to  prevent  its  use  al 
a  later  date  when  it  may  ha\-e  lost  some  of 
its  volatile  components.  Run  all  tests  in  a 
bioassay  series  with  oil  from  the  same 
container  and  with  oiganisms  from  the  same 
group  collected  or  secured  from  the  same 
source. 

Table  5.— Test  Oil 
Characteristics:  No.  2  Fuel  Oil 


*  Amount  added  to  900  liters  o(  water,  as 
descrrtjed  in  the  text 

2  Ethylenediarmneletraacetate  tetra  soditjm 
salt. 

Add  distilled  or  demineralized  water  to 
make  up  to  1.000  liters.  The  pH  should  now 
be  8.0±0.2.  To  attain  the  desired  salinity  of 
2011  ppt,  dilute  again  with  distilled  or 
demineralized  water  at  time  of  use. 

3.3    Sampling  and  Storage  of  Test 
Materials.  Toxicity  tests  are  performed  with 
No.  2  fuel  oil  having  the  characteristics 
defined  in  Table  S.  Store  oil  used  for  toxicity 


Characteristic 

Mire- 
muni 

Max^ 
mum 

Gravity  CAPI)  

32.1 

2.35 
150 

42.8 

Viscosity  kinefnatic  at 

lOO'F  (cs)  „... „ 

Flash  point  (°F)  

3.00 

Pour  po>t*  ("F) 

0 

Cloud  point  (•F) „ 

10 

Suttur  (wt  %)  

0.35 

Anitine  point  ("F)  

125 

180 

CartXKi  residue  (wt  %)  . 

0  16 

Water  (voJ  %)  

"'10"" 

347 
402 
475 
542 
596 

0 

Sediment  (wt  %) 

0 

Aromadcs  (vol  %) 

OistillatxHi: 
IBP  (°F) 

15 
407 

10%  CF)  _ 

456 

50%  {°F)  _ 

530 

90%  (°F)  

606 

End  Point  {"F) 

655 

Neutralization  No 

005 

3.4    General  Test  Conditions  and 
Procedures  for  Toxicity  Tests.  Temperature 
For  these  toxicity  tests,  use  test  solutions 
with  temperatures  of  25±1°C 

Dissolved  Oxygen  and  Aeration. 

Menidia.  Because  oils  contain  toxic, 
volatile  materials,  and  because  the  toxicity  of 
some  water-soluble  fractions  of  oil  and 
degradation  products  are  changed  by 
oxidation,  special  care  must  be  used  in  the 
oxygenation  of  test  solutions.  Aeration 
during  the  test  is  generally  not  recommended 
but  should  be  used  to  maintain  the  required 
dissolved  oxygen  (DO)  in  cases  where  low 
DO  is  observed.  The  DO  content  of  test 
solutions  must  not  drop  below  60% 
saturation  during  the  first  48  hours  of  a  static 
acute  (96-hour)  test  and  must  remain 
between  40-100%  after  the  first  48  hours  of 
the  test.  Aeration  at  a  rate  of  100115  bubbles 
per  minute  is  supplied  by  a  serological 
pipette  as  needed  for  maintenance  of  DO.  If 
aeration  is  necessary,  all  test  chambers 
should  be  aerated.  At  this  rate,  and  with  the 
proper  weight  of  fish.  DO  concentration 
should  remain  slightly  above  4  ppm  over  a 
96-hour  period.  Take  DO  measurements 
daily. 

Mysidopsis.  Achieve  sufficient  DO  by 
ensuring  that  the  surface  area  to  volume  ratio 
of  the  test  solution  exposed  is  large  enough. 
Oxygen  content  should  remain  high 
throughout  the  test  because  of  the  low 
oxygen  demand  of  the  organisms.  Aeration  is 
not  recommended  during  48-hour  acute 


toxicity  tests  unless  the  DO  tails  below  60% 
saturation. 

Controls.  With  each  fish  or  mysid  test  or 
each  series  of  simultaneous  tests  of  different 
solutions,  perform  a  concurrent  control  test 
in  exactly  the  same  manner  as  the  other  tests 
and  under  the  conditions  prescribed  or 
selected  for  those  tests.  Use  the  diluent  water 
alone  as  the  medium  in  which  the  controls 
are  held.  There  must  be  no  more  than  10% 
mortality  among  the  controls  during  the 
course  of  any  valid  test. 

Reference  Toxicant.  To  aid  in  comparing 
results  from  tests  performed  by  different 
workers  and  to  detect  changes  in  the 
condition  of  the  test  organisms  that  might 
lead  to  different  results,  perform  reference 
toxicity  tests  with  reagent  grade  DSS  in 
addition  to  the  usual  control  tests.  Pre{>are  a 
stock  solution  of  DSS  Immediately  before  use 
by  adding  1  gram  of  DSS  per  500  ml  of  test 
water  solution.  Use  exploratory  tests  before 
the  full  scale  tests  are  begun  to  determine  the 
amount  of  reference  standard  to  be  used  in 
each  of  the  five  different  concentrations. 

Number  of  Orgpnistns.  At  a  minimum.  20 
organisms  of  a  given  species  are  exposed  for 
each  test  concentration.  For  the  toxicity  test 
procedures  using  Menidia.  place  10  fish  in 
each  of  two  jars.  For  the  toxicity  tests  using 
Mysidopsis.  place  10  larvae  in  each  of  two 
containers. 

Transfer  of  Organisms.  Organisms  should 
he  handled  as  little  as  possible  in  order  to 
minimize  stress.  Transfer  Menidia  and 
Mysidopsis  from  the  acclimatization  aquaria 
to  the  test  chambers  with  a  pipette  or  a  wide- 
bore,  smooth  glass  tube  (4  to  8  mm  internal 
diameter)  fitted  with  a  rubber  bulb.  Dip  nets 
should  be  avoided  when  handling  larval  fish 
and  mysids.  Do  not  hold  fish  out  of  the  water 
longer  than  necessary  and  discard  any 
specimen  accidentally  dropped  or  otherwise 
mishandled  during  transfer. 

Mysidopsis.  To  have  the  mysids  ready  for 
study,  mysids  may  be  sorted  24  hours  prior 
to  initiation  of  the  48-hour  test.  Transfer  the 
mysids  to  a  beaker  containing  a  small  volume 
of  water:  this  vessel  serves  as  a  holding 
chamber  during  randomized  transfer  of  the 
organisms  to  test  solutions.  Mysids  are 
randomly  selected  from  the  batch  of  mysids 
in  the  holding  chamber,  and  transferred  to 
SO-ml  beakers  containing  a  small  voluine  of 
seawater.  One  mysid  is  added  per  beaker 
using  a  small  piece  of  flexible  500-tun 
screening  until  all  of  the  beakers  contain  one 
mysid.  The  process  of  random  selection  and 
sorting  is  continued  until  the  appropriate 
number  of  mysids  has  been  delivered  to  each 
of  the  50-ml  beakers.  The  mysids  are  gently 
released  from  the  50-ml  beakers  into  larger 
beakers  filled  with  an  appropriate  volume  of 
20-ppt  seawater  (25"^)  to  bring  the  total 
volume  to  200  ml.  The  beakers  are  randomly 
placed  into  a  temperature-controlled  water 
bath  to  acclimate  overnight  at  25 °C 

The  mysids  are  transferred  to  larger 
beakers  (1 -liter)  for  the  48-hour  test  after  the 
addition  of  800  ml  of  the  test  solution.  A  total 
of  10  mysids  per  beaker  are  used  for  48-hour 
acute  toxicity  tests.  A  minimum  of  two 
replicate  chambers  are  used  for  each  test 
concentration  and  control. 

Menidia  and  Mysidopsis  are  fed  50  brine 
shrimp  nauplii/organism  daily  durirtg  the  96- 
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hour  and  48-hour  tests.  Excess  food  should 
be  removed  daily  by  aspirating  with  a 
pipette. 

Test  Duration  and  Observations.  Menidia. 
Observe  the  number  of  dead  Fish  in  each  test 
container  and  record  at  the  end  of  each  24- 
hour  period.  Fish  are  considered  dead  upon 
cessation  of  respiratory  and  all  other  overt 
movements,  whether  spontaneous  or  in 
response  to  mild  mechanical  prodding. 
Remove  dead  Tish  as  soon  as  observed. 

Also  note  and  report  when  the  behavior  of 
test  fish  deviates  from  that  of  control  fish. 
Such  behavioral  changes  would  include 
variations  in  opercular  movement, 
coloration,  body  orientation,  movement, 
depth  in  container,  schooling  tendencies,  and 
others.  Abnormal  behavior  of  the  test 
organisms  (especially  during  the  Hrst  24 
hours)  is  a  desirable  parameter  to  monitor  in 
a  toxicity  test  because  changes  in  behavior 
and  appearance  may  precede  mortality. 
Toxicants  can  reduce  an  organism's  ability  to 
survive  natural  stresses.  In  these  cases,  the 
mortality  is  not  directly  attributed  to  the 
toxicant,  but  most  certainly  is  an  indirect 
effect.  RepKjrts  on  behavioral  changes  during 
a  toxicity  test  can  give  insight  into  the  non- 
acute  effects  of  the  tested  material. 

At  the  end  of  the  96-hour  period,  terminate 
the  fish  tests  and  determine  the  LCvi  values. 

The  acute  toxicity  test  is  terminated  after 
four  days  of  exposure.  The  number  of 
surviving  fish  are  counted  and  recorded  for 
each  chamber  in  accordance  with  standard 
EPA  methods  (6).  The  LCv)  is  calculated 
using  survival  data  from  the  test  in 
accordance  with  the  methods  described  in 
the  guidelines  (6). 

Mysidopsis.  Terminate  the  mysid  test  after 
48  hours  of  incubation.  To  count  the  dead 
animals  accurately,  place  the  exposure 
vessels  on  a  light  table  such  that  light  passes 
through  the  bottom  of  the  vessel.  Most  of  the 
dead  mysids  will  be  on  the  bottom  of  the 
beaker  and  can  readily  be  seen  against  the 
background  of  the  lightJable.  Also  search  the 
top  of  the  liquid  for  mysids  trapped  there  by 
surface  tension.  Exercise  caution  when 
determining  death  of  the  animals. 
Occasionally,  an  animal  appears  dead,  but 
closer  observation  shows  slight  movement  of 
an  appendage  or  a  f>eriodic  spasm  of  its 
entire  body.  For  these  tests,  animals 
exhibiting  any  movement  when  touched  with 
a  pipette  tip  are  considered  alive.  Account 
for  all  test  animals  to  ensure  accuracy  since 
Mysidopsis  bahia  may  disintegrate  or  be 
cannibalized  by  other  mysids.  Consider 
individuals  not  accounted  for  as  dead. 

At  the  end  of  48  hours  of  exposure, 
terminate  the  mysid  assay  and  determine  the 
LC«i  values  in  accordance  with  the  methods 
described  in  the  guidelines  (6). 

Physical  and  Chemical  Determinations. 
Menidia.  Determine  the  temperature,  DO,  and 
pH  of  the  test  solutions  before  the  fish  are 
added  and  at  24-,  48-,  72-,  and  96-hour 
exposure  intervals.  It  is  necessary  to  take 
measurements  from  only  one  of  the  replicatis 
of  each  of  the  toxicant  series. 

Mysidopsis.  Determine  the  tem[>erature, 
EX),  and  pH  of  the  test  solutions  before  the 
nauplii  are  added  and  at  the  24-  and  48-hour 
exposure  interval.  Measure  DO  and  pH  in 
only  one  of  the  replicates  of  each  of  the 
toxicant  series. 


Testing  Laboratory.  An  ordinary  heated  or 
air-conditioned  laboratory  room  with 
thermostatic  controls  suitable  for  maintaining 
the  prescribed  test  temperatures  generally 
will  suffice  to  conduct  the  toxicity  tests. 
Where  ambient  temperatures  cannot  be 
controlled  to  25+1  "C,  use  water  baths  with 
the  necessary  tempierature  controls. 

Test  Containers.  For  tests  with  fish  or 
mysids,  use  1-liter  glass  beakers  measuring 
approximately  10  cm  in  diameter.  In 
conducting  the  test,  add  to  each  beaker  1  liter 
of  the  test  solution  or  seawafer  formulation 
aerated  to  saturation  with  DO.  To  add  the 
liter  volume  easily  and  accurately,  use  a  large 
volume  (1-liter)  graduated  cylinder. 

Process  all  required  glassware  before  each 
test.  Immerse  in  normal  hexane  for  10 
minutes.  Follow  this  with  a  thorough  rinse 
with  hot  tap  water  three  hot  detergent 
scrubs;  an  additional  hot  tap-water  rinse;  and 
three  rinses  with  distilled  water.  Oven  or  air 
dry  the  glassware  in  a  reasonably  dust-free 
atmosphere. 

3.5    Preparation  of  Test  Concentrations. 
Menidia.  Place  test  jars  (approximately  22.5 
cm  in  height,  15  cm  in  diameter,  n  cm  in 
diameter  at  the  mouth)  containing  2  liters  of 
synthetic  seawater  on  a  reciprocal  shaker. 
The  shaker  platform  should  be  adapted  to 
hold  firmly  six  of  the  toxicity  test  jars.  Add 
the  desired  amount  of  the  petroleum  product 
(if  applicable)  under  test  directly  to  each  test 
jar.  Dispense  the  appropriate  amount  of 
toxicant  (if  applicable)  into  the  jars  with  a 
pipette.  Tightly  cap  the  test  jars  and  shake  for 
5  minutes  at  approximately  315  to  333  2-cm 
(0.75-inch)  strokes  per  minute  in  a  reciprocal 
shaker  or  at  approximately  150  to  160  rpm 
on  orbital  shakers.  At  the  completion  of 
shaking,  remove  the  jars  from  the  shaker  and 
dispense  1  liter  of  the  mixture  to  each  of  the 
1 -liter  glass  beakers.  Randomly  place  beakers 
in  a  constant-temperature  water  bath  or 
room,  take  water  quality  measurements,  add 
fish,  and  initiate  aeration: 

Mysidopsis.  To  prepare  test  solutions  for 
products  and  oil/product  mixtures,  blend  or 
mix  the  test  solutions  with  an  electric 
blender  having:  speeds  of  10.000  rpm  or  less; 
a  stainless-steel  cutting  assembly;  and  a  1- 
liter  borosilicate  )ar.  To  minimize  foaming, 
blend  at  speeds  below  10,000  rpm. 

For  the  product  test  solution,  add  550  ml 
of  the  synthetic  seawater  to  the  jar,  then  with 
the  use  of  a  gas-tight  calibrated  glass  syringe 
with  a  Teflon-tipped  plunger,  add  0.55  ml  of 
the  product  and  mix  for  5  seconds. 

For  the  oil  test  solution,  add  550  ml  of  the 
synthetic  seawater  to  the  jar.  Then  with  the 
use  of  a  gas-tight  calibrated  glass  syringe 
equipped  with  a  Teflon-tipped  plunger,  add 
0.55  ml  of  the  oil  and  mix  for  5  seconds. 

For  the  oil/product  mixture,  add  550  ml  of 
the  synthetic  seawater  to  the  mixing  jar. 
While  the  blender  is  in  operation,  add  0.5  ml 
of  the  oil  under  study  with  the  use  of  a 
calibrated  syringe  with  a  Teflon-tipper 
plunger  and  then  0.05  ml  of  the  product  as 
indicated  above.  Blend  for  5  seconds  after 
addition  of  product.  These  additions  provide 
test  solutions  of  the  product,  oil,  and  the  oil/ 
product  mixture  at  concentrations  of  1.000 
ppm. 

Immediately  after  the  test  solutions  are 
prepared,  draw  up  the  necessary  amount  of 


test  solution  with  a  gas-tight  Teflon-tipped 
glass  syringe  of  appropriate  size  and  dispense 
into  each  of  the  five  containers  in  each  series. 
If  the  series  of  five  concentrations  to  be  tested 
are  10, 18.  32,  56.  and  100  ppm,  the  amount 
of  the  test  solution  in  the  order  of  the 
concentrations  listed  above  would  be  as 
follows:  10, 18.  32.  56.  and  100  ml. 

Each  time  a  syringe  is  to  be  filled  for 
dispensing  to  the  series  of  test  containers, 
start  the  mixer  and  withdraw  the  desired 
amount  in  the  appropriate  syringe  while  the 
mixer  is  in  operation.  Turn  off  immediately 
after  the  sample  is  taken  to  limit  the  loss  of 
volatilcs. 

Use  exploratory  tests  before  the  full-scale 
test  is  set  up  to  determine  the  concentration 
of  toxicant  to  be  used  in  each  of  the  five 
different  concentrations.  After  adding  the 
required  amounts  of  liquid,  bring  the  volume 
in  each  of  the  test  containers  up  to  800  ml 
with  the  artificial  seawater.  To  ensure 
keeping  each  of  the  series  separate,  designate 
on  the  lid  of  each  container  the  date,  the 
material  under  test,  and  its  concentration. 

When  the  desired  concentrations  are 
prepared,  gently  release  into  each  beaker  the 
10  test  Mysidopsis  (previously  transferred 
into  200  ml  of  medium).  This  provides  a 
volume  of  1  liter  in  each  test  chamber.  A  pair 
of  standard  cover  glass  forceps  with  flat,  bent 
ends  is  an  ideal  tool  for  handling  and  lipping 
the  small  beaker  without  risk  of 
contaminating  the  medium. 

After  adding  the  test  animals,  incubate  the 
test  beakers  at  2511  *C  for  48  hours. 
Recommended  lighting  is  2,000  lumens/m^* 
(200  ft-c)  of  diffused,  constant,  fluorescent 
illumination. 

Wash  the  blender  thoroughly  after  use  and 
repeat  the  above  procedures  for  each  series 
of  tests.  Wash  the  blender  as  follows:  rinse 
with  normal  hexane;  pour  a  strong  solution 
of  laboratory  detergent  into  the  blender  to 
cover  the  blades:  fill  the  container  to  about 
half  of  its  volume  with  hot  tap  water;  opicrate 
the  blender  for  about  30  seconds  at  high 
speed;  remove  and  rinse  twice  with  hot  tap 
water,  mixing  each  rinse  for  5  seconds  at 
high  speed;  and  then  rinse  twice  with 
distilled  water,  mixing  each  rinse  for  5 
seconds  at  high  speed. 

3.6    Calculating  and  Reporting.  At  the  end 
of  the  test  period,  the  toxicity  tests  are 
terminated  and  the  LCjo  values  are 
determined. 

Calculations.  The  LCj,i  is  the  concentration 
lethal  to  50%  of  the  test  population.  It  can 
be  calculated  as  an  interpolated  value  based 
on  percentages  of  organisms  surviving  at  two 
or  more  concentrations,  at  which  less  than 
half  and  more  than  half  survived.  The  UCy, 
can  be  estimated  with  the  aid  of  computer 
programs  or  graphic  techniques  (log  paper). 
The  95%  confidence  intervals  for  the  LCjo 
estimate  should  also  be  determined. 

Reporting.  The  test  product  and  oil  and 
their  source  and  storage  are  described  in  the 
toxicity  test  report  Note  any  observed 
changes  in  the  experimental  water  or  the  test 
solutions.  Also  include  the  species  of  fish 
used;  the  sources,  size,  and  condition  of  the 
fish;  data  of  any  known  treatment  of  the  fish 
for  disease  or  infestation  with  parasites 
before  their  use;  and  any  observations  on  the 
fish  behavior  at  regular  intervals  during  the 
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tests.  1x1  addition  to  the  calculated  LCjo 
values,  other  data  necessary  for  interpretation 
(e.g..  DO,  pH.  other  physical  parameters,  and 
the  percent  survival  at  the  end  of  each  day 
of  exposure  at  each  concentration  of  toxicant) 
should  be  reported. 
3 . 7    Summary  of  Procedures.  Menidia : 

1.  Prepare  adequate  stocks  of  the 
appropriate  standard  dilution  water. 

2.  Add  2  liters  of  the  standard  dilution 
water  to  the  test  jars.  Each  test  consists  of  5 
replicates  of  each  of  5  concentrations  of  the 
test  material,  a  control  series  of  5  beakers, 
and  a  standard  reference  series  of  S  different 
concentrations  for  a  total  of  35  beakers. 
Simultaneous  performance  of  toxicity  tests 
on  the  oil.  product,  and  oil/product  mixture 
requires  a  total  of  105  beakers. 

3.  Add  the  determined  amount  (quarter 
points  on  the  log  scale)  of  test  material  to  the 
appropriate  jars.  Preliminary  tests  will  be 
necessary  to  define  the  ran^  of  definitive 
test  concentrations. 

4.  Cap  the  jars  tightly  with  the  Teflon-lined 
screw  caps  and  shake  for  5  minutes  at  315 

to  333  2-cm  (0.75-inch)  strokes  per  minute  on 
a  reciprocal  shaker. 

5.  Remove  the  jars  from  the  shaker,  take 
water  quality  data,  dispense  1  liter  of 
solution  to  the  1-liter  glass  beaker,  and  add 
10  acclimated  fish  per  beaker. 

6.  Aerate  with  100±15  bubbles  per  minute 
through  a  1-ml  serological  pipette,  as  needed, 
to  maintain  DO  above  4.0  mg/1. 

7.  Observe  and  record  mortalities,  water 
quality,  and  behavioral  changes  every  24 
hours. 

8.  Af^er  96  hours,  terminate  the  test,  and 
calculate  LCjo  values  and  corresponding 
confidence  limits. 

Mysidopsis: 

1.  Initiate  the  procedure  for  hatching  the 
Mysidopsis  in  sufficient  time  before  the 
toxicity  test  is  to  be  conducted  so  that  5-7 
day  old  larvae  are  available. 

2.  With  the  use  of  a  small  pipette,  transfer 
10  M\sidopsis  into  small  beakers,  each 
containing  200  ml  of  the  proper  synthetic 
seawater. 

3.  To  prepare  the  test  stock  product  and  oil 
solutions,  add  550  ml  of  the  artificial 
seawater  to  the  prescribed  blender  jar.  By 
means  of  a  gas-tight  glass  syringe  with  a 
Teflon-tipped  plunger,  add  0.55  ml  of  the 
product  (or  oil)  and  mix  at  10,000  rpm  for  5 
seconds.  To  prepare  the  test  stock  oil/product 
mixture,  add  550  ml  of  the  standard  seawater 
to  the  blender  jar.  While  the  blender  is  in 
operation  (10.000  rpm).  add  0.5  ml  of  the  oil, 
then  0.05  ml  of  the  product  with  the  use  of 

a  calibrated  syringe  with  a  Teflon-tipped 
plunger.  Blend  for  5  seconds  after  addiiig  the 
product.  One  ml  of  these  stock  solutions 
added  to  the  100  ml  of  standard  seawater  in 
the  test  containers  yields  a  concentration  of 
10  ppm  product,  oil.  or  oil/product 
combination  (the  test  will  be  in  a  ratio  of  1 
part  product  to  10  parts  of  oil). 

4.  Each  test  consists  of  5  replications  of 
each  of  5  concentrations  of  the  material 
under  study,  a  control  series  of  5  beakers  and 
a  standard  reference  series  of  5  different 
concentrations,  for  a  total  of  35  beakers. 
Simultaneous  {performance  of  toxicity  tests 
on  the  oil.  product,  and  oil/product  mixture 
requires  a  total  of  105  beakers.  Immediately 


after  preparing  the  test  solution  of  the 
product  or  oil/product  solution,  and  using  an 
appropriately  sized  syringe,  draw  up  the 
necessary  amount  of  test  solution  and 
dispense  into  each  of  the  five  containers  in 
each  series. 

Each  time  a  syringe  is  to  be  filled  for 
dispensing  to  the  seri(>s  of  test  containers, 
start  the  mixer  and  withdraw  the  desired 
amount  in  the  appropriate  s>Tinge  while  the 
mixer  is  in  operation.  Turn  mixer  off 
immediately  after  the  sample  is  taken  to  limit 
the  loss  of  volatiles.  After  adding  the 
required  amount  of  the  test  oil/ product  or 
product  mixture,  bring  the  volume  of  liquid 
in  each  of  the  test  containers  up  to  800  ml 
with  the  artificial  seawater. 

When  the  desired  concentrations  have 
been  prepared,  gently  release  into  each 
beaker  the  10  mysids  previously  transferred 
into  200  ml  of  medium.  This  provides  a 
volume  of  1  liter  in  each  test  chamber. 

5.  Wash  the  blender  as  prescribed  for  each 
series  of  tests. 

6.  .ncubate  the  test  beakers  at  25±1  "C  for 
48  hours  with  the  prescribed  lighting. 

7.  Terminate  the  experiment  after  48  hours, 
observe  and  record  the  mortafities.  and 
determine  the  LCxtS  and  corresponding 
confidence  limits. 

4.0    Bioremediation  Agent  Effectiveness  Test 

4.1     Summorv'o/ Method.  The 
bioremediation  agent  effectiveness  testing 
protocol  is  designed  to  determine  a  product's 
ability  tobiodegrade  oil  by  quantifying 
changes  in  the  oil  composition  resulting  from 
biodegradation.  The  protocol  quantifies  the 
disappearance  of  saturated  hydrocarbons  and 
polynuclear  aromatic  hydrocarbons  (PAHs). 
The  sample  preparation  procedure  partitions 
the  oil  phase  into  a  neutral  solvent  (hexane). 
To  effectively  accomplish  the  goals  of  the 
testing  protocol,  it  is  necessary  to  normalize 
the  concentration  of  the  various  analytes  in 
oil  to  a  non-biodegradable  biomarker.  hopane 
(7). 

The  test  method  targets  the  relatively  easy 
to  degrade  normal  alkanes  and  the  more 
resistant  and  toxic  PAlIs.  It  normalizes  their 
concentrations  to  Cxil7a(H).2iP(H)-hopaQe 
on  an  oil  weight  basis  (mgCM>17a(H).2l3(H)- 
hopane/kg  oil.  mg  target  analyte/kg  oil). 

The  analytical  technique  uses  a  high 
resolution  gas  chromatograph/mass 
spectrometer  (GC/MS)  because  of  its  high 
degree  of  chemical  separation  and  spectral 
resolution.  GC/MS  has  long  been  used  to 
study  the  weathering  and  ^te  of  oil  spilled 
into  the  environment  For  quantitative 
analyses,  the  instrument  is  operated  in  the 
selective  ion  detection  (SIM)  mode  at  a  scan 
rate  of  greater  than  1.5  scans  f)cr  second  to 
maximize  the  linear  quantitative  range  and 
precision  of  the  instrument  The  sample 
preparation  method  docs  not  exclude 
analysis  of  selected  samples  by  GC/MS  in  the 
full  scanning  mode  of  operation  to 
qualitatively  assess  changes  in  the  oil  not 
accounted  for  by  the  SIM  approach. 

Performed  concurrently  with  the  chemical 
analysis  described  above  is  a  microbiological 
analysis.  The  microbiological  analysis  is 
performed  to  determine  and  monitor  the 
viability  of  the  microbial  cultures  being 
studied.  Under  this  procedure,  microbial 


enumerations  of  hydrocarbon  degraders  are 
{)erformed  at  each  sampling  event  using  a 
microtiter  Most  Probable  Number  (MPN) 
determination. 

4.2  Apparatus.  The  following  materials 
and  equipment  are  required  for  the  protocol: 
Appropriate  flasks  and  other  glassware: 
sterile  tubes;  graduated  cylinders  (100-ml); 
D.l.  water:  p-iodonitrotetrazolium  violet  dye; 
weighing  pans  or  paper;  250-ml  borosilicate 
glass  Erienmeyer  flasks  with  screw  tops: 
Pasteur  pipettes;  laboratory  notebook; 
microtiter  MPN  plates  (24-well)  multi- 
channel pipetting  device;  dilution  tube  and 
caps;  autoclave;  environmental  room  or 
incubator;  balance  accurate  to  0.1  mg  (XD- 
400);  Hewlett-Packard  5890/5971  GC/MS 
instrument  equipped  with  a  DB-5  capillary 
column  (30  m.  0.25-mm  I.D..  and  0.25-(un 
film  thickness)  and  a  split/splitless  injection 
port  operating  in  the  splitless  mode:  and  an 
autosampler  for  testing  multiple  samples. 

4.3  Reagents  and  Culture  Medium. 
Preparation  of  Seawater.  All  products  are 
tested  in  unfiltered  Gulf  Breeze  coast 
seawater  V  which  is  available  from  the  EPA/ 
Office  of  Research  and  Development's  (ORD) 
Environmental  Research  Laboratory.  Sabine 
Island.  FL.  32561-5299.  The  seawater  is  used 
within  seven  days  of  collection.  No  microbial 
inoculum  is  added. 

Preparation  of  Oil.  A  medium  weight  crude 
oil.  Alaska  North  Slope  (ANS),  is  artificially 
weathered  by  heating  to  521*F  to  remove  the 
light  end  hydrocarbons  prior  to  experimental 
start-up.  The  method  is  described  in  the  Draft 
International  Standard  ISO/DIS  8708  "Crude 
Petroleum  Oil — Determination  of  Distillation 
Characteristics  Using  15  Theoretical  Plates 
Columns"  by  the  International  Organization 
for  Standardization  (8).  The  ANS  crude  oil 
can  be  obtained  from  the  National 
Environmental  Technology  Applications 
Corporation's  (NET AC)  Bioremediation 
ProducU  Evaluation  Center  (BPEC). 
University  of  Pittsburgh  Applied  Research 
Center.  615  William  Pitt  Way.  Pittsburgh.  FA. 
15238.  (412)  826-5511.  The  crude  oil  is 
heated  to  374''F  under  atmospheric  pressure. 
The  system  is  then  cooled  and  placed  under 
vacuum  (20  mm  Hg).  The  oil  is  reheated  to 
521°F.  then  allowed  to  cool  to  between  230- 
250°F.  The  oil  is  nitrogen  blanketed  and 
stored. 

Preparation  of  Mineral  Nutrient  Solution.  If 
a  commercial  product  is  a  microbial 
inoculum  and  does  not  contain  its  own 
nutrients,  a  mineral  nutrient  solution  will  be 
provided  if  requested  by  the  product 
manufacturer  or  vendor.  If  a  commercial 
product  contains  its  own  nutrients,  no 
further  nutrients  will  be  added.  The  nutrient 
solution  is  a  modified  salt  solution  and  is 
described  below. 

Nutrient  Preparation: 

1.  N&P  Salts.  The  following  salts  are  added 
to  distilled  water  and  made  up  to  a  1.000-ml 
volume.  Adjust  final  pH  to  7.8.  The  solution 
is  sterilized  by  autoclaving  at  121  *C  at  15 
psig  for  20  minutes  or  by  filtering  through  a 
sterile  0.22  |un  membrane  filter. 


<  This  protocol  was  developed  using  the  Culf 
Breeze  coast  ssawater.  To  ensure  the  reproducibility 
of  test  results,  this  type  of  seawater  should  be  used 
when  conducting  this  test. 
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Na2HP04»2Hr— 18.40  g 
KNOj— 76«30  g 

2.  MgSOWHzO  solution.  Dissolve  22.50  g 
in  1,000  ml  distilled  water.  The  solution  is 
sterilized  by  autoclaving  at  121'Cat  15  psig 
for  20  minutes. 

3.  CaClj  solution.  Dissolve  27.50  g  in  1 ,000 
ml  of  distilled  water.  The  solution  is 
sterilized  by  autoclaving  at  121'C  at  15  psig 
for  20  minutes. 

4.  FeClj«6H20  solution.  Dissolve  0.25  g  in 
1,000  ml  of  distilled  water.  The  solution  is 
sterilized  by  autoclaving  at  121''C  at  15  psig 
for  20  minutes. 

5.  Trace  Element  Solution.  The  following 
salts  are  added  to  distilled  water  and  made 
up  to  a  1 .000-ml  volume.  The  solution  is 
sterilized  by  autoclaving  at  121°C  at  15  psig 
for  20  minutes. 

MnS04»H20— 30.2  mg 
H3BO3— 57.2  mg 
Zn$04»7H20— 42.8  mg 
(NH4)6M07024— 34.7  mg 

Final  Concentrations: 

Ten  (10)  ml  of  solution  1  and  2  ml  of 
solutions  2-5  are  added  to  non-sterile 
seawater  and  made  up  to  a  1. 000-ml  volume 
immediately  prior  to  test  start-up.  This 
seawater/mineral  nutrient  solution  is  used 
for  all  flasks  containing  products  requiring 
nutrient  supplements  and  for  the  flasks 
containing  no  commercial  additive.  Seawater 
without  the  above  nutrient  solutions  is  used 
for  products  containing  their  own  source  of 
nutrients. 

4.4    Pretest  Preparation.  Experimental 
Setup.  The  procedure  consists  of  an 
experimental  shaker  flask  setup  and  the 
specific  set  of  microbiological  and  chemical 
analyses  that  are  performed  on  individual 
product  samples. 

The  following  test  flasks  an  prepared: 

1.  Product  Treatment  Three  product  flasks 
containing  oil,  seawater  (with  or  without 
nutrients  as  appropriate),  and  the  commercial 
product  being  tested  for  each  sampling  event 
(12  total  for  each  of  four  sampling  events). 

2.  Nutrient  Treatment.  Three  nutrient 
flasks  containing  oil  and  seawater  (with 
nutrients)  for  each  sampling  event  (12  total 
for  each  of  four  sampling  events). 

3.  Control.  Three  flasks  containing  oil  and 
seawater  without  nutrients  for  each  sampling 
event  (12  total  for  each  of  four  sampling 
events). 

The  total  number  of  flasks  needed  for  a 
test,  knowing  that  each  test  consists  of  a 
control,  nutrient  treatment,  and  product 
treatment,  is  36  flasks. 

For  each  test,  a  sheet  listing  the  number  of 
flasks,  types  of  controls,  number  of 
replicates,  product  to  be  tested,  and  other 
information  is  prepared.  The  following  steps 
should  be  adhered  to  for  the  experimental 
setup: 

1.  Borosilicate  glass  Erlenmeyer  flasks 
(250-ml)  are  thoroughly  cleaned  and 
autoclaved  for  20  minutes  at  120  "C  at  15  psi, 
then  dried  in  the  drying  oven. 

2.  Flasks  are  labeled  with  the  appropriate 
code:  Product  or  control,  sample  day,  and 
letter  indicating  replicate. 

3. 100  ml  of  seawater  is  added  to  each 
flasL 


4.  For  nutrient  and  product  treatments  that 
require  the  addition  of  nutrients,  seawater 
containing  the  nutrient  solution  is  prepared. 

5.  Pasteur  pipettes  should  be  sterilized  in 
advance.  Break  off  the  tip  to  provide  a  larger 
opening  prior  to  sterilization. 

6.  Pour  the  approximate  amount  of  oil  to 
be  used  from  the  large  stock  bottle  info  a 
sterile  beaker.  Keep  the  beaker  covered  when 
oil  is  not  being  removed. 

7.  The  labeled  flasks  containing  seawater 
and  other  additions,  as  necessary,  are  placed 
on  the  balance.  The  flask  is  tared.  The 
appropriate  amount  of  oil  (500  mg)  is  added 
drop  by  drop  using  a  sterile  Pasteur  pipette 
with  the  tip  broken  off  to  provide  a  wider 
opening.  Care  is  taken  to  avoid  splashing  the 
oil  or  getting  it  on  the  sides  of  flasks. 
Precautions  are  taken  when  handling  and 
charging  the  flasks  to  minimize  the 
likelihood  of  contamination  by  exogenous 
microbes.  This  includes  using  a  new  sterile 
pipette  for  each  series  of  flas&. 

8.  The  weight  of  the  oil  is  recorded  in  the 
laboratory  notebook. 

9.  The  product  is  prepared  and  added  to 
the  appropriate  flasks  according  to  the 
manufacturer's  or  vendor's  instructions. 

10.  Flasks  are  carried  upright  and  carefully 
placed  in  the  holders  on  the  shaker  table  to 
minimize  the  amount  of  oil  that  might  adhere 
to  the  side  of  the  flasks.  Flasks  in  which  a 
significant  amount  of  oil  is  splashed  on  the 
sides  are  redone. 

11.  The  i>repared  flasks  are  shaken  at  200 
rpm  at  20  "C  until  such  time  that  they  will 
he  removed  for  sampling. 

Sampling.  The  control  and  treatments 
(nutrient  and  product  flasks)  are  sampled 
four  times  over  a  21-day  period:  day  0,  day 
5,  day  13,  and  day  21.  The  entire  flask  is 
sacrificed  for  analysis.  A  0.5-ml  aliquot  is 
removed  from  each  flask  for  the 
microbiological  analysis.  The  remainder  of 
each  flask  is  used  for  the  chemical  analysis. 
Specific  procedures  for  both  the 
microbiological  and  chemical  analysis  are 
described  below.  At  the  time  of  each 
sampling  event,  physical  observations  of 
each  flask  should  be  recorded. 

4.5    Microbiological  Analysis.  To 
determine  and  monitor  the  viability  of  the 
microbial  cultures  being  studied,  microbial 
enumerations  of  hydrocarbon  degraders  are 
performed  at  each  sampling  event  using  a 
microtiter  MPN  determination. 

Media  Preparation.  Media  for  microbial 
enumerations  are  carefully  prepared 
according  to  manufacturer's  or  other 
instructions  and  sterilized  using  appropriate 
methods. 

General  Media  Treatment;  Buy  Bushnell- 
Haas  broth  in  quantities  to  last  no  longer  than 
one  year.  Use  media  on  a  first-in,  first-out 
basis.  When  practical,  buy  media  in  quarter- 
pound  multiples,  rather  than  one-pound 
multiples  to  keep  supply  sealed  as  long  a^ 
possible.  Keep  an  inventory  of  media, 
including  kind,  amount,  lot  number, 
expiration  date,  date  received,  and  date 
opened.  Check  inventory  before  reordering 
media.  Discard  media  that  are  caked, 
discolored,  or  show  other  deterioration. 

Sterile  Saline  (pH  adjusted): 

1.  Weigh30gofNaCl. 

2.  Dissolve  in  enough  water  to  make  1 ,000 
ml. 


3.  Adjust  pH  to  8.0  with  NaOH  (lOM  and 
0.5M). 

4.  Sterilize  by  autoclaving  for  15  minutes 
at  15  psig. 

Standard  Nutrient  Concentrate  (add  1  ml 
to  each  100  ml  of  Bushnell-Haas  medium  for 
MPNs): 

1.  Weigh  compounds  listed  t>elow,  dissolve 
in  DIH2O,  dilute  to  1  liter. 

Potassium  Phosphate,  monobasic  KH2PO4— 

0.633  g 
Potassium  Phosphate,  dibasic  KjHP04— 

1.619  g 
Sodium  Phosphate,  dibasic  NajHPO*— 2.486 

g 
Ammonium  Chloride  NH4CI— 3.850  g 
Magnesium  Sulfate,  heptahvdrate 

MgSO«»7H20— 4  500  g 
Calcium  Chloride,  dihydrate  CaCl2»2H20— 

7.290  g 
Ferric  Chloride,  hexahydrate  FeClj«6HjO— 

0.250  g 

Trace  Elements 

Manganese  Sulfate,  monohvdrate 

MnS04«HjO— 6.04  mg 
Boric  Acid  HsBoj— 1 1 .44  mg 
Zinc  Sulfate,  hepfahydrafe  ZnS0«»7H:0— 

8.56  mg 
Ammonium  Moybdate,  tetrahydrate 

(NH4)fW0702«»4H30— 6.94  mg 

2.  Adjust  pH  to  6.0. 

3.  Stir  solution  for  approximately  3  hours, 
then  filter  through  a  Buchner  funnel  using  #1 
paper,  which  will  retain  approximately  3.8  g 
of  insolubles. 

4.  Then  filter  through  a  0.45  micron  filter 
into  sterile  bottles. 

5.  Cap  bottles,  label,  and  store  in 
refrigerator  until  used. 

(polity  Assurance/Quality  Control  IQA/ 
QC): 

1.  Periodically  check  the  effectiveness  of 
sterilization  using  commercially  available 
tapes  or  Bacillus  stearothermophilus  spore 
suspensions,  following  the  instructions  with 
these  products. 

2.  Maintain  a  media  log  book  that  includes 
the  dates,  kinds  and  amounts  of  media  made. 
pH,  and  any  problems  or  observations. 

3.  Before  use,  check  plates  and  tubes  for 
signs  of  contamination,  drying,  or  other 
problems. 

Safety/Special  Precautions: 

1.  Note  any  safety  or  other  precautions  for 
particular  media. 

2.  Note  precautions  to  be  followed  when 
using  the  autoclave. 

3.  Use  gloves  and  other  protective  clothes 
when  handling  media. 

4.  Use  care  in  handling  hot  media. 
Microbial  Enumeration.  Standardized 

techniques  for  performing  microbial 
enumerations  are  described  below. 

Dilutions: 

1.  Remove  0.5  ml  of  water  from  each  flask 
to  be  tested  and  add  it  to  a  tube  of  4.5  ml 
sterile  buffered  saline  (see  Media  Preparation 
section  above).  This  is  the  10- ■  dilution. 

Note:  Minimize  the  amount  of  oil  that 
adheres  to  the  tip  of  the  pipette  when 
performing  this  procedure.  Any  oil  on  the 
pipette  should  be  rinsed  back  into  the  flask 
with  the  appropriate  solvent.  Use  the  solvent 
that  will  be  used  for  the  extraction  procedure 
being  carried  out. 
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2.  Mix  the  contents  of  the  first  dilution 
tulie  by  forcefully  pipetting  the  fluid  up  and 
down  several  times. 

3.  Using  sterile  techniques,  remove  0.5  ml 
from  the  hrst  dilution  tube  and  add  it  to  a 
second  tube  containing  4.5  ml  of  sterile 
buffered  saline. 

4  Repeat  this  procedure  for  a  total  of  8 
serial  10-fold  dilutions.  A  fresh  sterile  pipette 
should  l>e  used  for  the  preparation  of  each 
dilution.  On  day  0.  samples  are  taken  out  to 
dilutions  of  10'.  On  all  other  days,  samples 
are  taken  out  to  dilutions  of  10».  Note  that 
on  each  day  a  straight  seawatcr  sample  is 
taken  and  diluted  to  \0*. 

Inoculating  MPN  Plates  (Oil  Degwder): 

1.  Prepare  sufficient  sterile  Bushnell-Haas 
(B-H)  broth  (see  Media  Preparation  section 
above)  to  fill  the  number  of  wells  required  for 
the  test  (1.75  ml/well). 

2.  Add  1  ml  of  standard  nutrient 
concentrate  (see  Media  f^^paration  section 
above)  to  each  100  ml  of  B-H  media. 

3.  Using  sterile  technique,  add  1.75  ml  of 
B-H  broth  to  each  well. 

4  Label  the  top  of  the  plate  with  the  proper 
dilution  for  each  row. 

5.  Add  0.1  ml  of  fluid  from  each  dilution 
tube  to  each  well  in  the  appropriate  row. 
starting  with  the  most  dilute. 

6  After  adding  the  fluid  to  all  the  wells, 
add  20  111  of  ANS521  oil  to  the  top  of  each 
well. 

7.  Incubate  each  plate  at  20^ 

8.  After  14  days  of  incubation,  add  100  til 
of  p-iodotetrazolium  violet  dye  (50  mg/10  ml 
of  D.I.  water)  to  each  well  to  determine 
growth. 

9.  View  plates  against  a  white  background 
to  determine  if  color  is  present.  Development 
of  a  purple  or  pink  color  upon  standing  for 
20  minutes  constitutes  a  positive  test. 

10.  Record  the  number  of  positive  wells 
and  the  dilutions  at  which  they  occur. 

Quality  Assurance/Quality  Control: 

1.  Check  pH  of  medium  before  preparing 
wells  (pH  should  be  approximately  8.0). 
Adjust  pH.  if  necessary,  with  dilute  NaOH. 

2.  Keep  prepared  tetrazolium  violet  dye 
solution  in  the  refrigerator  in  an  amber  bottle 
when  not  in  use. 

3.  Have  all  laboratory  personnel 
[jeriodically  run  MPNs  on  the  same  sample 
to  test  precision. 

Safety/Special  Precautions: 

1.  Use  sterile  technique  in  preparing 
solutions,  dilutions,  plates,  and  MPN  wells. 

2.  Do  not  pipette  potentially  hazardous 
solutions  by  mouth. 

3.  Autoclave  all  plates  and  wells  before 
discarding. 

4.6    Chemical  Analysis  of  OH 
Composition.  GCJMS  Procedure.  Steps  1-10 
below  should  be  followed  when  conducting 
the  GC/MS  procedure. 

1.  After  0.  5. 13.  and  21  days  of  rotary 
shaking  and  incubating  at  20°C.  the  reaction 
vessels  are  sacrificed  by  adding  hexane  to  the 
contents.  Prior  to  the  addition  of  hexane.  a 
0.5-ml  sample  of  the  aqueous  phase  is 
removed  for  the  microbiological  analysis. 

2.  A  surrogate  recovery  standard  is 
prepared  in  the  following  manner:  200  mg  of 
dio-phenanthrene  and  200  mg  of  5a- 
androstane  are  measured  into  a  500-ml 
volumetric  flask  and  hexane  is  added  to  the 


mark  to  produce  a  400-ng/|il  stock  solution. 
A  0.5-ml  aliquot  of  the  surrogate  solution  is 
added  to  each  test  flask. 

3.  Fifty  (50)  ml  of  hexane  is  placed  in  a 
Teflon  squeeze  bottle.  The  0.5-ml  pipette 
used  to  remove  the  wateC  sample  horn  the 
shaker  flask  is  rinsed  with  hexane  from  the 
squeeze  bottle.  The  hexane  remaining  in  the 
bottle  is  emptied  into  the  flask  so  that  the 
total  volume  of  hexane  added  to  the  flasks  is 
exactly  50  ml.  The  final  concentration  of 
surrogates  in  each  flask  from  step  2  is  4  ng/ 
|i  hexane.  The  aliphatics  and  hopane  data 
should  be  corrected  for  percent  recovery  of 
the  5a-androsfane  surrogate  and  the 
aromatics  for  the  di(rphcnanthrene  surrogate. 

4.  A  stir  bar  is  added  to  the  flasks  and  the 
hexane/seawater  mixture  is  allowed  to  stir 
for  at  least  10  minutes.  Note  that  the  stirring 
should  be  vigorous  enough  that  the  two 
layers  are  thoroughly  mixed. 

5.  The  flask  is  set  aside  to  allow  the  hexane 
and  water  layers  to  partition.  This  may  take 
S-10  minutes  for  some  products  and  up  to  3 
hours  for  others  if  the  product  has  caused 
formation  of  an  emulsion. 

6.  The  contents  of  the  flask  are  placed  into 
a  separatory  funnel,  and  30  ml  of  the  water 
fraction  is  emptied  into  a  50-ml  vial.  The  pH 
of  the  water  is  adjusted  to  3.0.  The  vial  is 
sealed  with  a  Teflon-lined  cap  and  stored  at 
4*C  This  water  layer  is  kept  as  a 
precautionary  measure.  If  the  GC/MS 
analysis  of  the  hexane  layer  indicates 
recovery  of  <85%  for  Cj„17a(H).2ip  (H)- 
hopane  relative  to  surrogate  recovery 
standards  (ditrphenanthrene  and  5a- 
androstane).  then  the  water  layer  should  be 
extracted  again  using  three  separate 
extractions  with  methyleite  chloride  followed 
by  concentrating  to  0.1  ml,  and  analyzing  by 
GC/MS  (SIM). 

7.  After  draining  approximately  the  first  10 
ml  of  the  hexane  layer.  30  ml  of  the  hexane 
layer  is  dried  by  passing  it  through  a  funnel 
p>acked  with  anhydrous  sodium  sulfate 
directly  into  a  50-ml  sample  vial. 

Note:  The  sample  vial  should  have  a 
Teflon-lined  cap. 

8.  Before  the  gravimetric  analysis  is 
attempted,  all  the  asphaltenes  should  be 
removed  from  the  dried  hexane  la>'er.  This  is 
accomplished  by  centrifuging  the  dried 
hexane  extract  at  4°C  for  15  minutes  at  3.000 
rpm.  Ten  (10)  ml  of  the  supernatant  is  placed 
in  a  small  vial  and  concentrated  to  dryness 
by  nitrogen  blowdown  techniques.  If  the  oil 
is  severely  biodegraded.  a  larger  volume  of 
hexane  may  be  necessary  for  the  gravimetric 
analysis.  The  residue  is  weighed  3  times  for 
the  gravimetric  weight  of  oil.  This  is  an 
important  and  necessary  step  that  will  enable 
reporting  the  data  on  an  oil  weight  basis.  The 
increase  in  hopane  concentration  with  time, 
relative  to  the  initial  source  of  oil.  is  a 
measure  of  the  amount  of  oil  degraded.  The 
percent  depletion  of  the  oil  can  be  estimated 
by  the  following  equation: 

%  total  oil  depletion  =  (1-Ho/Hi)  x  100 

(6) 
where: 

Hu=C]o17a(H).2iP(H)-hopane  concentration 

in  the  source  oil 
Hi=Cjol7a(H).2ip(H)-hopane  concentration 

in  the  degraded  oil 


Individual  analyte  depletion  can  be 
estimated  by  the  following  equation: 

%  analyte  depletion  =■  (1  -(Ci/Cn)  x  (Hi>/ 
H,))xlOO        (7) 

where: 

Ci=analyte  concentration  in  the  degraded  oil 

Gi=analyte  concentration  in  the  source  oil 

The  hopane-normalized  concentration  of 
analytes  is  computed  by  the  following 
equation: 

hopane-normalized  analyte  cone.  =  (100 
-  %  analyte  depleted)  x  C,,        +100 
(8) 

9.  The  hexane  level  of  the  remaining 
portion  of  the  extract  is  marked  on  the  vial 
with  a  grease  pencil.  At  this  point,  samples 
are  properly  labelled  and  stored  at  4°C  for 
later  analysis. 

10.  One  (1)  ml  of  the  hexane  extract  is 
placed  into  a  1.5-ml  vial  for  use  on  the 
autosampler  of  the  GC/MS  instrument.  To 
this  solution.  20  )il  of  a  500-ng/|il  solution  of 
the  internal  standards  is  added.  The  final 
concentration  of  the  internal  standards  in 
each  sample  is  10  ng/^il.  This  solution 
contains  4  deuterated  compounds:  da- 
naphthalene.  di(i-anthracene.  du-chrysene. 
and  dij-perylene  in  methylene  chloride. 

Quality  Assurance/Quality  Control.  At  the 
start  of  any  analysis  period,  the  mass 
spectrometer  (MS)  is  tuned  to  PFTBA  by  an 
autotune  program  to  reduce  ojDerator 
variability  (generally,  the  Hewlett-Packard 
quicktune  routine  will  be  used).  An 
instrument  blank  and  a  daily  standard  are 
analyzed  prior  to  analysis  of  unknowns. 
Internal  standards  are  combined  with  the 
sample  extracts  and  co-injected  with  each 
analysis  to  monitor  the  instrument's 
performance  during  each  run.  Miscellaneous 
information  that  should  be  included  on  the 
acquisition  form  include  operator's  name, 
sample  name,  sample  preparation 
information,  method  information.  GC  column 
number,  and  EMV  setting.  If  the  instrument 
is  operated  for  a  period  of  time  greater  than 
12  hours,  the  tune  will  be  checked  and 
another  daily  standard  analyzed  prior  to 
continuing  with  analyses. 

The  QA/QC  procedure  is  based  on  a 
modified  version  of  EPA  Method  8270  (9). 
Specifically,  the  concentrations  of  internal 
standards  are  10  ng/|il  instead  of  40  ng/^L 
The  MS  is  calibrated  using  Method  8270.  A 
five-point  calibration  curve  is  obtained  for 
each  compound  listed  in  Table  6.  The 
concentrations  used  for  these  curves  are  1,  S, 
10.  25.  and  50  ng/)U  in  a  90:10  solution  of 
hexane/methylene  chloride.  The  standard 
mix  (excluding  C3ci17P(H).21a(H)-hopane)  for 
this  calibration  curve  may  be  obtained  from 
Absolute  Standards,  Inc.  498  Russell  St., 
New  Haven,  Cr.  06513,  (800)  368-1131.  the 
C3ol7P(H).21a(H)-hopane  may  be  obtained 
from  Dr.  Charles  Kennicutt  II.  Geochemical 
and  Environmental  Research  Croup,  Texas 
A&M  University.  833  Graham  Rd..  College 
Station.  TX.  77645.  (409)  690-0095. 
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Table  6.— Compounds  Used  in  Five-Point  Caubration  Curve 


tvalkanes,  C10-C35 

pristane  „ 

phytane  

naphthalene 

fluxene 

dibenzottvophene 

anthracene 

phenanthrene 

fluoranthene _..^.. 

pyrene 


Chrysene. 

Benzo<b)fluoranmene. 

Benzo(k)flu<xanttiene. 

Benzo(e)pyrene. 

Benzo(a)pyrene. 

Perylene. 

lndeno(g,h,i)pyrene. 

Dibenzo<a,h)anthracene. 

Benzo<l  .2,3-cd)perylene. 

Cjol7P(H).  21a(H)-hopane. 


Table  7  lists  the  primary  ions  monitored 
for  each  target  analyte  during  GC/MS 
analysis  in  the  SIM  mode. 

Generally  Accepted  Laboratory  Procedures. 
Samples  are  immediately  logged  into  the 
laboratory,  where  they  will  be  given  a  unique 
sample  identirication  based  on  Julian  data 
and  the  number  logged  in.  Prior  to  the 
analysis  of  any  exfwrimental  samples,  a  five- 
point  standard  curve  is  prepared.  One  of  the 
standard  curve  concentration  levels  is 
analyzed  daily  before  sample  analysis. 
Relative  response  factors  for  all  target 
analytes  should  be  within  25%  of  the 
standard  curve  response  values  at  day  0.  and 
at  any  sampling  event  the  check  standard 
percent  difference  bom  the  initial  five-point 
calibration  must  not  exceed  20%  between  the 
before  and  after  daily  standard  mix  (see 
below). 

The  collected  GCyMS  data  are  initially 
processed  by  a  macro  routine,  which 
performs  extracted  chromatographic  plots  of 
the  target  compounds,  integrates  the  target 
compounds,  and  shows  integration  results  to 
include  tabular  numbers.  The  integration 
values  are  then  transferred  to  a  spreadsheet 
format  to  be  quantified.  Because  of  the 
complexity  of  the  analyte  matrix  (oil),  a  very 
high  degree  of  manual  verification  and 
reintegration  of  the  spectral  data  is  required. 

Table    7.— Primary    Ions    Mon- 
itored FOR  Each  Target  Analyte 


Table    7.— Primary    Ions    Mon- 
itored FOR  Each  Target  Analyte 


Compound 


n-alkanes  (Cio-Cm 

pristane 

phytane 

decalin 

C-1  decalin  

C-2  decalin  

C-3  decalin  

naphttialene „... 

C-1  naphthalenes  

CS  najyithalenes  

C-3  naphthalenes  

C-4  naphthalenes 

fluorene 

C-1  fluorenes 

C-2  fluorenes _... 

C-3  fluorenes  „. 

dtt>enzothiophenes  

C-1  dibenzothiophenes 
C-2  dibenzothiophenes 
C-3  dit)enzothiophenes 

anthracene 

phenanthrene  

C-1  phenanthrenes 

C-Z  phenanttvenes 


Ion 


85 
85 
85 
138 
152 
166 
180 
128 
142 
156 
170 
184 
166 
180 
194 
208 
184 
198 
212 
226 
178 
178 
192 
206 


Compourxj 


C-3  phertanthrenes ... 

fluoranttiene/pyrene 

C-1  pyrenes 

C-2  pyrenes 

chrysene 

C-1  chrysenes  

C-2  chrysenes  , 

hopanes  (177  tamily) 

hoparies  (191  family) 

steranes  (217  family) , 

beruo(b)fluofanthene  .... 

l)eruo(k)fluorantfiene 

ben20(e)pyrene  _.,. 

ben20(a)pyrene  

perylene 

ideno(g,h.i)pyrene 

dit)enzo(a.h)anthracene  . 
benzo{1 .2.3-cd)perytene 

dx-naphttialene  

dicranthracene „„ 

durphenanthrene  ..™ 

dijchrysene  

di2perytene 

a-androstane  


Ion 


220 
202 
220 
230 
228 
242 
256 
177 
191 
217 
252 
252 
252 
252 
252 
276 
278 
276 
136 
188 
188 
240 
264 
260 


The  reliability  of  this  method  is  dejjendent 
on  the  QC  procedures  followed.  With  each 
analytical  batch  (approximately  10  samples), 
one  procedural  blank,  one  duplicate  (one 
before  and  one  after  all  samples),  and  one 
standard  source  oil  are  analyzed.  Surrogate 
recoveries  should  be  within  70  to  120%,  and 
duplicate  relative  percent  difference  values 
should  be  ±20%.  A  control  chart  of  the 
standard  oil  should  be  prepared  and 
monitored.  Variations  of  analytes  in  the 
control  chart  should  be  no  more  than  25% 
from  the  historical  averages.  Injection  port 
discrimination  for  n-C25  and  greater  alkanes 
must  be  carefully  monitored:  the  ratio  of 
relative  response  factor  (RRF)  n-C32/RRF  n- 
C21  alkanes  should  not  be  allowed  to  fall 
below  80%.  The  mass  discrimination  can  be 
reduced  by  replacing  the  quartz  liner  in  the 
injection  port  after  every  analytical  batch. 

The  instrument's  performance  and 
reproducibility  are  validated  routinely  by 
analyzing  the  reference  crude  oil  standard. 
All  analyses  are  recorded  in  instrument  logs 
detailing  operating  conditions,  date  and  time, 
file  name,  etc.  After  analysis,  the  sample 
extracts  are  archived  at  reftigeration 
temperatures.  To  document  QA/QC.  the 
following  information  is  contained  in  the 
detailed  quantitative  reports:  Average  RRF 
derived  firom  the  standard  curve;  RRF  from 


the  daily  standard:  percent  relative  standard 
deviation:  area  of  target  analyte; 
concentration  determined  both  on  a  weight 
and  volume  l>asis:  and  values  for  any 
surrogates  and  internal  standards. 

Instrument  Configuration  and  Calibration. 
A  2-ml  aliquot  of  the  hexane  extract  prepared 
by  the  above  procedure  is  injected  into  a 
Hewlett-Packard  5890/5971  GOMS 
instrument.  This  instrument  is  equipped 
with  a  DB-5  capillary  column  (30  m.  0.25- 
mm  I.D..  and  0.25-^m  film  thickness)  and  a 
split/splitless  injection  port  operating  in  the 
splitless  mode.  Table  8  summarizes  the 
temperature  program  used  for  the  analysis. 

This  temperature  program  has  been 
optimized  to  give  the  best  separation  and 
sensitivity  for  analysis  of  the  desired 
compounds  on  the  instrument.  Prior  to  the 
sample  analysis,  a  five-point  calibration  must 
be  conducted  on  a  standard  mix  of  the 
compounds  listed  in  Table  7  to  determine 
RRFs  for  the  analytes. 

Table  8.— Operating  Conditions 
AND  Temperature  Program  of 
GC/MS 

operating  corxlitiom 


Injector  port  

Transfer  line  _.. 

Total  run  time  

Column  flow  rate  (He) 


290X. 
320*'C. 
73  minutes. 
1 .0  ml/mimite. 


Temperature  program 

Level 

'l^'^- 

Time 

1. 
min- 
utes 

Rate, 

•C/ 

minute 

ir? 

Time 
2. 

nurv- 
utes 

1 

2 

55 
280 

3 
0 

5 
3 

280 

310 

5 

10 

5.0    Bioremediation  Agent  Toxicity  Test 

5.1     Summary  of  Method.  The  toxicity  test 
for  bioremediation  agents  involves  exposing 
two  species  (Menidia  beryllina  (silversides) 
and  Mysidopsis  bahia  (mysid  shrimp))  to  five 
concentrations  each  of  a  bioremediation 
agent,  a  crude  oil,  and  a  mixture  of 
bioremediation  agent  plus  oil  in  a  series  of 
short-term  bioassays.  The  testing  proceeds 
from  tests  of  a  relatively  short  duration  (96- 
hours)  to  toxicity  tests  of  7  days  in  length 
according  to  the  scheme  outlined  in  Figure 
2.  A  96-hour  static,  acute  range  finding  test 
is  conducted  with  the  product  to  establish  a 
narrower  range  of  concentrations  for  the 
subsequent  7-day  chronic  estimator  tests  to 
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be  conducted  with  the  bioremediatton  agent      agent  plus  oil  A  96-hour  static,  acute  range        water-soluble  fraction  (WSF)  of  oil  and 
and  a  mixture  containing  the  bioremediation      finding  test  is  also  conducted  using  the  appropriate  (seawater)  control. 

MLLNM  COM  ( 


Figure  2 
Process  for  Conducting  Bioremediation  Agent  Toxicity  Test 


Product 
(Bioremediation  Agent) 


Mixture 
(Product  +  Oil) 


on 


96- Hour 
Acute  Range 
Rnding  Test 


06-Hour 
Acute  Range 
FvKfingTeet 


Emdpoimt: 

1.LC5g(Product) 


Sets  Range  (or 
Product  Concentratiors 


,  Sets  Range  for 

I  Product  Concentrations 

J 


7-Oay 

Chronic  Estimator 
Test 


EmdpoiiU: 

1.LC5o(OI) 


,  Sets  Range  for  01 
I  (WSF)  Concentrations 
J 


7-Oay 

Chronic  Estirrator 

Test 


Emdpomtt: 

1.LC5o(Product) 
2.  NOECs  &  LOECs 
for  Product* 


J_ 


7-Day 

Chronic  Estimator 

Test 


I  Survival  NOEC 
for  Oil 
Sets  Oil  (WSF) 
Cor>centration 


Emdpoimtx: 

1.LC5o(Oi) 
2.  NOECs  &  LOECs 
for  Oil 


Endpoints: 

I.LC^(Mixture) 
2.  NOECs  &  LOECs 
for  Mixture 


For  ail  tests,  survival  and  growth  NOECs  &  LOECs  are  calculated  for  both  Menidia 
and  Mysidopsis,  arxl  fecundity  NOECs  &  LOECs  are  calculated  iorMysidopsis 
only. 


BlUMaCOOE  6a«0-80-C 
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Data  Erona  thU  96-hour  test  are  used  in 
(etting  up  a  7-day  chronic  estimator  test  to 
detemune  the  no  observed  effective 
concentration  (NOEC)  and  the  lowest 
observed  effective  concentration  (LOEC)  fDT 
the  treatment  effects  (i.e.,  growth  and 
survival  for  both  fish  and  mysids.  and 
fecundity  in  mysids)  of  the  specific  type  of 
oil  The  LOEC  is  the  lowest  concentration  of 
a  substance  having  a  statistically  significant 
adverse  effect  on  the  exposed  population 
when  comptared  to  the  control,  and  the  NOEC 
is  the  highest  concentration  of  a  substance 
not  having  a  statistically  significant  adverse 
effiect  on  the  exposed  population  when 
compared  to  the  control.  The  survival  NOEC 
of  oil  is  subsequently  used  as  the  test 
concentration  for  oil  used  in  a  7-day  chronic 
estimator  test  of  a  mixture  of  bioremediation 
agent  plus  oil. 

Seven  (7)  day  chronic  estimator  tests  with 
the  mixture  include  both  a  seawater  control 
and  a  control  for  the  oil  (WSP  at  the  survival 
NOEC).  Reference  tests  using  DSS  are 
conducted  to  ensure  the  sensitivity  of  test 
organisms  and  to  aid  in  comparisons  of 
results  from  assays  performed  by  different 
workers.  The  duration  of  the  reference  tests 
is  96  hours  for  both  Menidia  beryllina  and 
Mysidopsis  bahia.  The  acute  range  finding 
tests  are  static  teste,  while  the  chronic 
estimator  teste  are  static-renewal  teste. 

Methods  for  the  bioremediation  agent 
toxicity  test  should  follow  the  basic 
recommendations  made  for  conducting  acute 
(6)  and  chronic  (10)  teste  with  effluente  using 
silversides  and  mysids.  However,  the 
guidelines  in  this  Appendix  should  be 
followed  in  cases  where  there  is 
disagreement  between  the  two  protocols. 
Because  of  a  lack  of  information  on  the  use 
of  oil  and  bioremediation  agents  in  the 
effluent  guidelines,  specific  information  on 
preparation  of  oil  sample  and  oil  plus 
bioremediation  agent  mixture  will  be 
provided  below.  Guidelines  for  the 
preparation  of  bioremediation  agents  and  the 
manufacturer's  recommended  application 
rate  for  field  use  are  determined  by  the 
product  vendor  and  should  be  provided  to 
the  laboratory  personnel  conducting  the 
toxicity  tests.  This  information  should  be 
included  as  part  of  the  necessary 
documentation  when  submitting  Information 
for  consideration  of  a  product  for  inclusion 
on  the  NCP  Product  Schedule. 

Data  bom  the  96-hour  acute  toxicity  range 
finding  teste  are  used  to  derive  a 
concentration  range  for  the  LCjc  according  to 
standard  methods  (6).  LCjos  are  calculated 
based  on  mortality  data  at  the  end  of  the  7- 
day  exposure  period  and  are  calculated 
according  to  the  method  in  Short-term 
Methods  for  Estimating  the  Chronic  Toxicity 
of  Effluente  and  Receiving  Waters  to  Marine 
and  Estuarine  Organisms  (10).  Survival, 
growth,  and  fecundity  (for  Mysidopsis  only) 
data  are  used  to  calculate  NOECs  for  the  7- 
day  tests  according  to  the  EPA  protocol  (10). 
Weathered  crude  oil  (ANS521)  is  used  as 
the  standard  oil  for  performance  of  these 
toxicity  tests.  However,  product 
inanufiictiirers  wishing  to  evaluate  their 
product's  toxicity  in  the  presence  of  other 
types  of  oil  may  utilize  this  protocol  for 
additional  toxicity  testing  of  the 


bioremediation  agent  with  other  kinds  of  oil 
(e.g..  heavy  or  ligjtt  crude  oil.  or  refined  oils 
such  as  Na  2  or  No.  6  fuel  oil). 

5.2    Selection  and  Preparation  of  Test 
Materials.  Test  Organisms.  Menidia  beryllitKi. 
Obtain  fish  from  a  single  source  fur  each 
series  of  toxicity  teste.  In-house  cultures  are 
recommended  wherever  it  is  cost-eBective, 
although  organisms  are  available  from 
commerctal  suppliers.  Information  on  the 
source  of  test  organisms  and  any  known 
unusual  condition  to  which  fish  «vere 
exposed  before  us^  should  be  Included  in  the 
data  report  Use  of  animals  previously  treated 
with  p>esticides  or  chemotherapeutic  agents 
should  be  avoided.  Organisms  should  not  be 
used  if  they  apptear  to  be  unhealthy, 
discolored,  or  show  signs  of  stress.  Use  7-day 
old  larval  fish. 

Fish  should  be  cultured  in  accordance  with 
the  methods  outlined  in  Middaugh,  et  al.  (5). 
There  should  be  no  need  to  acclimate 
organisms  to  the  25-lC  temperature 
recommended  for  the  toxicity  tests  if 
laboratory  stock  cultures  of  Menidia  are 
maintained  at  the  recommended  culture 
temperature  of  2S±1C  If  test  organisms  must 
be  obtained  from  a  commercial  source,  it  may 
become  necessary  to  acclimate  test  fish  to  the 
test  temperature  of  25±lC  a  pH  of  8.010.2. 
and  20±2  ppt  salinity  since  changes  in 
temperature  may  occuir  during  shipping. 
Eliminate  groups  of  fish  having  mortality  of 
more  than  20%  during  the  first  48  hours,  and 
more  than  5%  thereafter. 

During  acclimation,  organisms  should  be 
maintained  on  a  diet  of  freshly  hatched 
Artemia  (brine  shrimp)  nauplii.  Feed  the  fish 
daily  to  satiation  during  the  acclimation 
(>eriod,  and  once  daily  during  the  96-hour 
test  Care  should  be  taken  daily  to  remove 
excess  food  and  fecal  material  from  beakers 
during  the  96-hour  test  Use  only  those 
organisms  that  feed  actively  and  that  appear 
to  be  healthy.  Organisms  should  be  free  of 
disease,  external  parasites,  and  any  signs  of 
physical  damage  or  stress.  Discard  any  fish 
injured  or  dropped  while  handling. 

Mysidopsis.  Several  methods  for  culturing 
Mysidoptsis  bahia  may  be  used  and  are  notcid 
in  Methods  for  Measuring  the  Acute  Toxicity 
of  Eflluente  and  Receiving  Waters  to 
Freshwater  and  Marine  (>ganlsms  (6).  To 
ensure  uniformity  of  mysids.  recently 
hatched  mysids  should  be  collected  daily 
from  stock  cultures  and  identified  by  the  date 
of  hatch.  Mysids  used  in  96-hour  tests  should 
be  from  a  single  day's  collection,  but  may 
have  an  age  range  of  S-7  days  old.  In  cases 
where  in-house  cultures  of  mysids  are 
unavailable,  organisms  may  be  purchased 
f?&ra  a  cx>mmercial  source.  Information  on 
the  source  of  test  organisms  should  be 
submitted  In  the  data  report 

Preparation  of  Experimental  Water. 
Filtered  natural  seawater  (FNS)  is 
recommended  for  use  since  it  represents  a 
natural  source  of  saltwater  containing  an 
inherent  population  of  microorganisms. 
Synthetic  seawater  formulated  according  to 
the  following  method  can  serve  as  an 
acceptable  alternative  to  filtered  natiiral 
seawater  for  toxicity  tests  in  laboratories  in 
which  natural  seawater  is  unavailable,  and 
product  effectiveness  is  not  dependent  upon 
the  presence  of  a  natural  assemblage  of 


microorganisms.  The  type  of  water  used  (i.e.. 
natural  or  synthetic)  should  be  identified  In 
the  data  refKMt. 

Synt/tetic  Seawater  Formation.  See  section 
3.2,  Selection  and  Preparation  of  Test 
Matertals  for  Dispersant  Toxicity  Test 

ApparatuB.  In  addition  to  the  above  test 
materials,  the  following  equipment  is 
required  for  the  toxicity  teste:  An  aeration 
pump,  regulators,  and  air  lines  for  the  air 
supply;  electronic  and  top-loading  balances: 
laige  polyethylene  carboys:  fluorescent  lighte 
with  timer,  glassware:  1  1 -liter  and  1  &-liter 
Erienmeyer  flask,  24  1-liter  beakers,  24  400- 
ml  beakers,  1  1-liter  graduated  cylinder,  and 
volumetric  and  glass  pipettes  (disposable): 
light  table:  refractometer,  shaker  table:  vrater 
bath:  desiccator  and  a  dissecting  microscope. 

5.3    Sampling  and  Storage  of  Test 
Materials.  Toxicity  teste  are  performed  with 
ANS521  crude  oil,  an  ariificially  weathered 
product  having  characteristics  ^at  define  it 
as  a  weathered,  medium  weight  crude  oil. 
ANS521  is  prepared  according  to  a  draft 
method  developed  by  the  International 
Organization  for  Standardization  (8),  and  is 
described  in  section  4.3. 

Store  oil  used  in  toxicity  teste  in  sealed 
containers  protected  from  the  light  to  prevent 
loss  of  volatiles  and  other  changes.  For  ease 
in  handling  and  use,  it  is  recommended  that  . 
1-liter  glass  containers  be  used.  To  ensure 
comparable  resulte  in  the  toxicity  teste,  use 
oils  pack^ed  and  sealed  at  the  source. 
Dispose  of  unused  oil  from  each  open 
container  on  completion  of  dosing  to  prevent 
ite  use  at  a  later  date  when  it  may  have  lost 
some  of  ite  volatile  componente.  Run  all  tests 
in  a  bloassay  series  with  oil  from  the  same 
container  or  lot  number,  and  with  organisms 
from  the  same  group  collected  or  secured 
from  the  same  source. 

Water-Soluble  Fraction.  The  WSF  In 
toxicity  teste  is  prepared  according  to  an  API 
method  (11).  The  WSF  is  prepared  by  adding 
1  part  oil  to  9  parte  20-ppt  filtered  natural 
seawater  in  a  4-liter  Erienmeyer  flask.  The 
contente  of  the  flask  are  placed  on  a  stir-table 
for  20  hours  and  stirred  at  a  speed  such  that 
the  vortex  of  oil  at  the  top  of  the  container 
does  not  extend  more  than  25%  of  the 
distance  to  the  bottom  of  the  flask.  The 
mixture  is  allowed  to  settle  for  a  minimum 
of  one  hour,  and  the  aqueous  portion  is 
siphoned  off 

The  oil  component  (WSF)  of  the  oil  plus 
bioremediation  agent  mixture  is  produced  in 
a  similar  manner  as  the  oil  (WSF)  for  toxicity 
tests  using  oil  only.  Actual  concentrations  of 
WSF  used  in  the  7-dayipst  may  differ  for 
each  type  of  oil  tested:  based  on  NOEC  data 
from  teste  with  ANS521  and  mysids,  a 
concentration  of  33%  WSF  would  be  added 
to  the  bioremediation  agent  to  prepare  the 
oil/product  mixture.  A  seawater  control  and 
an  oil  control  are  used  in  addition  to  a  total 
of  five  treatment  mixtures.  To  prepare  the 
mixtures,  a  total  of  five  concentrations  of 
bioremediation  agent  and  one  concentration 
of  oil  (i.e..  the  survival  NOEC  frt>m  the  7-day 
test  with  oil  only)  are  used  in  the  7-day  test 

5.4    General  Test  Conditions  and 
Procedures  for  Toxicity  Tests.  Temperature. 
For  these  toxicity  tests,  use  test  solutions  of 
2511*0 

Dissolved  Oxygen  and  Aeration.  Menidia. 
Because  oils  contain  toxic,  volatile  materials. 
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and  because  the  toxicity  of  some  WSFs  of  oil 
and  degradation  products  are  changed  by 
oxidation,  special  care  must  be  used  in  the 
oxygenation  of  test  solutions.  Aeration 
during  the  test  is  generally  not  recommended 
but  should  be  used  to  maintain  the  required 
DO  in  cases  where  low  DO  is  observed.  The 
DO  content  of  test  solutions  must  not  drop 
below  60%  saturation  during  the  first  48 
hours  of  a  static  acute  (96-hour)  test  and  must 
remain  between  40-100%  after  the  first  48 
hours  of  the  test.  A  DO  reading  of  60-100% 
saturation  must  be  maintained  within  each 
exposure  chamber  throughout  a  7-day  static- 
renewal  test.  Aeration  at  a  rate  of  100115 
bubbles  per  minute  is  supplied  by  a 
serological  pipette  as  needed  for  maintenance 
of  DO.  If  aeration  is  necessary,  all  lest 
chambers  should  be  aerated.  At  this  rate  and 
with  the  proper  weight  of  fish.  DO 
concentration  should  remain  slightly  above  4 
ppra.  Take  DO  measurements  daily. 

Mysidopsis.  Achieve  sufficient  DO  by 
ensuring  that  the  surfece  area  to  volume  ratio 
of  the  test  solution  exposed  is  large  enough. 
Oxygen  content  should  remain  high 
throughout  the  test  because  of  the  low 
oxygen  demand  of  the  organisms.  Aeration  is 
not  recommended  during  96-hour  acute 
toxicity  range  finding  tests  unless  the  DO 
falls  below  60%  saturation. 

Controls.  With  each  fish  or  mysid  test,  or 
each  series  of  tests  of  different  solutions, 
perform  a  concurrent  control  test  utilizing 
filtered  natural  seawater  or  other  form  of 
dilution  water  in  exactly  the  same  manner  as 
the  other  tests  and  under  the  conditions 
prescribed  or  selected  for  those  tests.  There 
must  be  no  more  than  10%  mortality  among 
the  controls  during  the  course  of  any  valid 
test.  Twenty  (20)  %  mortality  is  allowed  for 
7-day  chronic  estimator  toxicity  tests  using 
Mysidopsis. 

Beference  Toxicant.  See  section  3.4. 
General  Test  Conditions  and  Procedures  for 
Dispersant  Toxicity  Test. 

Number  of  Organisms.  For  the  96-hour 
toxicity  test  procedures  using  Menidia.  place 
10  larval  fish  in  each  1-liter  glass  beaker.  Ten 
(10)  mysids  should  be  placed  in  each  of  the 
replicate  1-liter  beakers  for  96-hour  toxicity 
tests.  Fifteen  (15)  fish  in  a  1-liter  beaker 
containing  750-ml  test  solution,  and  5  mysids 
in  a  400-ml  beaker  containing  150  ml  of  test 
solution  are  used  for  the  7-day  chronic 
estimator  tests. 

Transfer  of  Organisms.  Menidia. 
Organisms  should  be  handled  as  little  as 
possible  in  order  to  minimize  stress.  Transfer 
Menidia  from  the  acclimatization  aquaria  to 
the  test  containers  with  a  pipette.  Dip  nets 
should  be  avoided  when  handling  lar\'al  fish. 
Do  not  hold  fish  out  of  the  water  longer  than 
necessary  and  discard  any  specimen 
accidentally  dropped  or  otherwise 
mishandled  during  transfer. 

Mysidopsis.  To  have  the  mysids  ready  for 
study,  mysids  may  be  sorted  24  hours  prior 
to  initiation  of  the  96-hour  test.  Transfer 
mysids  to  a  beaker  containing  a  small  volume 
of  water,  this  vessel  serves  as  a  holding 
chamber  during  random  transfer  of  the 
organisms  to  test  solutions.  Mysids  are 
randomly  selected  firom  the  batch  of  mysids, 
and  transferred  to  50-ml  beakers  containing 
a  small  volume  of  seawater.  One  mysid  is 


added  per  beaker  using  a  small  piece  of 
flexible  500-^m  screening  until  all  of  the 
beakers  contain  one  mysid.  The  process  of 
random  selection  and  sorting  is  continued 
until  the  appropriate  number  of  mysids  has 
been  delivered  to  each  of  the  50-ml  beakers. 
The  beakers  are  filled  with  an  appropriate 
volume  of  20-ppt  seawater  (25*C)  and  placed 
into  a  temperature  controlled  water  bath  to 
acclimate  overnight  at  25*C 

The  mysids  are  then  transferred  to  the 
larger  beakers  (1-liter  or  400-ml  for  96-hour 
and  7-day  toxicity  tests,  respectively)  used  as 
test  chambers.  A  total  of  10  mysids  per 
beaker  are  used  for  96-hour  acute  toxicity 
tnsts  and  5  mysids  per  beaker  ara  used  for  7- 
day  chronic  estimator  tests.  Eight  replicate 
test  chambers  are  used  for  each  test 
concentration  used  in  a  7-day  toxicity  test. 
Two  replicates  are  used  per  test 
concentration  for  the  96-hour  acute  range 
finding  test. 

Mysids  are  fed  50  brine  shrimp  nauplii/ 
mysid  daily  during  the  acute  toxicity  range 
finding  tests  and  150  nauplii/mysid  daily 
during  the  chronic  estimator  toxicity  tests. 
Excess  food  should  be  removed  daily  by 
aspirating  with  a  pipette. 

Test  Duration  and  Observations.  Menidia. 
For  duration  and  observations  for  the  acute 
toxicity  test,  see  section  3.4.  General  Test 
Conditions  and  Procedures  for  Dispersant 
Toxicity  Test. 

The  chronic  estimator  test  is  terminated 
after  7  days  of  exposure.  The  number  of 
surviving  fish  are  counted  for  each  chamber, 
and  prepared  as  a  group  for  drying  and 
weighing  in  accordance  with  EPA  Method 
1006  (10).  Utilizing  survival  and  growth  data 
from  the  test,  the  following  endpoints  are 
determined:  LCjo.  and  LOEC  and  NOEC 
values  for  survival  and  growth  in  accordance 
with  the  methods  described  in  EPA  Method 
1006(10). 

Mysidopsis.  Terminate  the  mysid  test  after 
96-hours  of  incubation.  To  count  the  dead 
animals  accurately,  place  the  exposure 
vessels  on  a  light  table  such  that  light  passes 
through  the  bottom  of  the  vessel.  Most  of  the 
dead  mysids  will  be  on  the  bottom  of  the 
beaker  and  can  readily  be  seen  against  the 
background  of  the  light  teble.  Also  search  the 
top  of  the  liquid  for  mysids  trapped  there  by 
surface  tension.  Exercise  caution  when 
determining  death  of  the  animals. 
Occasionally,  an  animal  appears  dead,  but 
closer  observation  shows  slight  movement  of 
an  appendage  or  a  periodic  spasm  of  its 
entire  body.  For  these  tests,  animals 
exhibiting  any  movement  when  touched  with 
a  pipette  tip  are  considered  alive.  Account 
for  all  test  animals  to  ensure  accuracy  since 
Mysidopsis  bahia  may  disintegrate  or  be 
cannibalized  by  other  mysids.  Consider 
individuals  not  accounted  for  as  dead. 

At  the  end  of  96-hours  of  exposure, 
terminate  the  mysid  assay  and  determine  the 
LCjo  values  in  accordance  with  EPA  methods 
(6).  For  7-day  toxicity  assays,  the  effects 
measured  at  the  termination  of  the  exfxjsure 
period  include  the  LCjo.  and  LOEC  and 
NOEC  values  for  survival,  growth,  and 
fecundity  in  accordance  with  the  methods 
outlined  in  EPA  Method  1007  (10). 

Physical  and  Chemical  Determinations. 
Determine  the  salinity,  temperature.  IX).  and 


pH  of  the  test  solutions  before  the  fish  or 
mysids  are  added  to  the  exposure  vessel. 
These  parameters  should  also  be  measured  at 
24-hour  intervals  during  the  96-hour  or  7-day 
exposure  intervals.  It  is  necessary  to  make 
measurements  from  only  one  of  the  replicates 
of  each  of  the  toxicant  series  on  a  given  day. 
Other  water  quality  parameters  (e.g.  free 
ammonia)  should  be  measured  at  the 
initiation  of  the  tests  and  periodically  during 
the  exposure  period  (96-hours  or  7-days)  to 
ensure  the  viability  of  the  test  organisms  as 
high  nutrient  levels  could  adversely  affect 
the  test  organisms. 

Testing  Laboratory.  See  section  3.4, 
General  Test  Conditions  and  Procedures  for 
Dispersant  Toxicity  Test. 

Test  Containers.  For  tests  with  Menidia. 
use  1-liter  glass  beakers.  For  tests  with 
Mysidopsis,  use  1-liter  or  400-ml  glass 
beakers  for  96-hour  and  7-day  toxicity  tests, 
respectively.  In  conducting  the  test  with 
Menidia  or  Mysidopsis,  add  to  each  of  the 
beakers  a  volume  of  seawater  aerated  to 
saturation  with  DO.  Refer  to  the  methods 
manuals  for  the  appropriate  volume  to  be 
used  for  an  acute  or  chronic  test  for  the 
specific  organism  (6. 10).  To  add  the 
appropriate  volume  easily  and  accurately, 
use  a  large  capacity  (1 -liter)  graduated 
cylinder. 

Process  all  required  glassware  before  each 
test.  Immerse  in  normal  hexane  for  10 
minutes.  Follow  this  with  a  thorough  rinse 
with  hot  tap  water,  three  hot  detergent 
scrubs,  an  additional  hot  tap-water  rinse,  and 
three  rinses  with  distilled  water.  Oven  or  air 
dry  the  glassware  in  a  reasonably  dust-free 
atmosphere. 

5.5    Preparation  of  Test  Concentrations. 
Preparation  of  Oil.  The  methods  to  be  used 
for  preparing  the  working  stocks  of  the  oil 
WSF  are  those  that  are  provided  in  the  API 
publication  No.  4249  (11);  refer  to  section 
3.5,  Preparation  of  Test  Concentration  for 
Dispersant  Toxicity  Test,  for  additional 
discussion. 

The  WSF  of  ANS521  will  be  prepared  by 
adding  a  9:1  ratio  of  filtered  natural  seawater 
(20  ppt)  and  oil  to  a  4-liter  Erienmeyer  flask. 
The  mixture  is  then  stirred  on  a  stir  plate  for 
a  period  of  20  hours.  The  rate  of  mixing  is 
adjusted  so  that  the  vortex  at  the  surface  of 
the  mixture  does  not  extend  >25%  of  the 
distance  to  the  bottom  of  the  container.  The 
mixture  is  allowed  to  settle  for  a  period  of 
1-6  hours  to  allow  the  oil  and  water  to 
separate.  The  aqueous  portion  is  siphoned  off 
for  immediate  use  as  stock  solution.  This 
stock  solution  represents  100%  WSF. 

Example:  A  96-hour  acute  range  finding 
test  is  conducted  with  a  range  of  oil  (WSF) 
concentrations  (i.e.,  100%,  33%,  11%,  3.3%. 
and  1.1%  WSF)  plus  a  seawater  control.  The 
undiluted  water  soluble  fraction  (100%  WSF) 
represents  the  initial  stock  that  is  serially 
diluted  to  produce  a  lower  concentration  of 
WSF  until  five  concentrations  of  WSF  have 
been  prepared.  A  minimum  of  3.050  ml  of 
100%  WSF  is  needed  when  2  l-liter 
replicates  are  run  per  test  concentration. 
1.050  ml  is  reserved  from  the  higher 
concentration  to  dilute  for  the  next  lowest 
concentration.  The  volumes  of  oil  and 
seawater  needed  to  achieve  these  test 
concentrations  are  shown  below: 
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Cofx^nfeation  ANSS21  oil  (WSF)  (%  test  media) 

Volume  (mO 

Seairvatef 
<20  ppt)  (ml) 

Total  (ml) 

Excess  vol- 
ume (ml) 

100.0 _ 

33  0                  

3060.0 „ „ 

1050.0  of  100  WSF  

1050  0  of  33  WSF    _ 

3050.0 
3150.0 
3150.0 
3150.0 
3150.0 
2000.0 

2100.0 
2100.0 
2100.0 
2100.0 
2000.0 

100 

3  3       _„ „_ 

too 

1050 Oof  11  WSF  „ 

1050  0  of  3  3  WSF  _„ 

100 

1  1 

100 

Control  ....- 

The  LCw  estimate  derived  from  the  data 
generated  during  the  96- hour  acute  range 
finding  test  is  used  to  narrow  the  range  of 
concentrations  ov-er  which  the  subsequent  7- 
day  chronic  estimator  test  will  be  perfomied. 
Exact  procedures  for  fo.Tnulation  of  the  oil 
(WSF)  coiKentratiuns  used  for  the  7-day  test 
are  not  provided  since  the  actual 
concentration  range  tested  is  dependent  on 
the  value  obtained  in  the  96-hour  test.  The 
preparation  of  oil  (WSF)  concentrations 
should  follow  the  same  concept  of  serial 
dilution  of  an  initial  stock  solution  (100% 


WSF]  with  a  dilution  factor  of  approximately 
0.66. 

Once  the  7-day  LC-m  is  determined  for 
ANS521.  and  the  NOEC  and  LOEC  values  are 
determined,  the  NOEC  for  survival  will  be 
used  as  the  concentration  of  oil  diluent  used 
in  chronic  estimator  tests  with  the 
binremediation  agents.  For  tests  with  mysids, 
each  mysid  test  chamber  will  contain  150  ml 
of  test  solution  and  5  mysids  with  8 
replicates  per  concentration  (240  mysids/ 
test).  When  performing  7-day  tests  with 
silvcrsides.  test  chambers  will  contain  750  ml 


of  test  solution  and  15  Fish  with  4  replicates 
per  concentration  (360  silversides/test).  The 
test  solution  is  renewed  every  24  hours  from 
a  stock  solution  that  is  prepared  daily.  Table 
9,  Summary  of  Operating  Conditions  for 
Bioremediation  Agent  Toxicity  Test,  provides 
a  brief  synopsis  of  test  parameters  for  both 
silversidcs  and  mysids.  Information  is 
provided  on  the  volume  needed  per  chamber 
and  can  be  used  to  estimate  the  total  volume 
of  solution  required  for  each  test 
concentration  during  96-hour  and  7-day  tests 
with  silversides  and  mysids. 


Table  9.— Summary  of  Operating  Conditions  for  Bioremediation  AGEfrr  Toxicity  Test 


operating  condrtions 

96-hour  acute  rar>ge  findktg  test 

7-day  ctwontc  estimator  test 

Test  type  

WaleftMUh  temperafaire 

Salinity                  .,,,.,,,.,..,,,,,-, 

static  .._.           „.      

static-renewal. 

25  "C  _ „ 

25  •C. 

20±2  xxA      

20±2  opt. 

Aeration 

none,  unfess  <£0%  .._ 

1 -liter  beaker 

none  _ __ 

5*  control  

2  ._. 

-  0.5  -.     .     .-.        .-.      „    „... 

20  (iE/m2/s  (50-100  ILc)  , 

16-h  kgrnrs-h  Oaik  witfi  phase  in/phase  out  .... 

1000  m  

7  days „ 

lObeaker  

50  Artemia  natjplii/organism 

pipette  excess  from  cup  daily  — „ 

U.S.  EPA.  1991  (6)  „ „ 

rx>r>e.  unless  <60%. 

Test  chamber 

Renewal  solution _ _ _ 

Number  of  treatments  .._ „ 

Number  of  replicates 

Dilution  factor  „ 

1000-ml  beaker  (fish)  400-ml  beaker  (mysid) 

daily. 

5+  control. 

4  (fish);  8  (mysid). 

>0.66. 

Enrtport 

Test  diration _ 

LCv,,  NOEC,  LOEC. 
7-day. 

Light  ...„ „ 

20  |tE/nfWs  (50-100  ft.c) 

Ptwtopenod _ _ _ _ _ _ 

Age  of  orgarvsms „ 

Number  of  organisms  . 

Feedtfig  „ 

Cleaning  „„ „ „ _ „ 

EPA  Manual  Reference  „ _ 

16-h  light/8-h  dark  with  phase  in/phase  out. 

750  ml  (fish);  150  ml  (myskl). 

7  days. 

15/beaVer  (fish)  5/beaker  (mysid). 

50  nauplH'mysid  O.lg  nauplii/Tish  (day  0-2) 

0.1 5g  nauplii'fish  (day  3-6). 
pipette  excess  from  cup  daily. 
U.S.  EPA.  1988  (10). 

Preparation  of  Bioremediation  Agent. 
Because  some  of  the  bioremediation  agent 
formulations  will  require  the  addition  of 
several  components  prior  to  use  (e.g.. 
addition  of  nutrient  component  to  microbial 
component),  ail  calculations  of  product 
concentrations  used  in  acute  and  chronic 
toxicity  tests  with  the  produr.1  will  be  based 
on  the  final  (combined  bioremediation) 
product.  This  final  product  is  prepared 
according  to  the  manufacturer's  instructions 
found  in  the  product  material  safety  data 
sheets  (MSDSs).  A  working  stock  of  100,000 
ppm  will  be  prepared  from  the  final  product. 
Make  a  stock  of  100,000  ppm  in  a  500-ml 
volumetric  flask  by  adding  50  ml  or  50  grams 
of  final  product  and  diluting  with  seawater 
to  a  final  vohime  of  500  ml.  A  range  finding 
test  will  be  conducted  to  determine  the 
concentration  range  for  the  chronic  estimator 
test  and  will  involve  preparation  of  serially 


diluted  samples  of  the  100.000  ppm  stock 
solution  to  produce  the  5  test  concentrations 
of  the  bioremediation  agent.  For  the  acute 
range  finding  tests  with  seawater  as  the 
diluent,  a  control  and  5  concentrations  of 
product  are  prepared  with  2  replications  of 
each  concentration. 

Two  types  of  chronic  tests  are  performed 
with  the  bioremediation  agent:  a  test  with  the 
bioremediation  agent  only,  and  a  test  with 
the  bioremediation  agent  plus  oil  (WSF).  The 
bioremediation  agent  concentration  is  rtot  to 
exceed  1,000  ppm  unless  the  manufacturer's 
guidelines  indicate  that  the  application  rate 
will  be  greater  than  1 ,000  ppm.  For  the 
chronic  tests  with  mysids,  there  will  also  be 
5  concentrations  plus  a  control,  conducted  in 
8  replications:  only  the  NOEC  of  ANS521  oil 
will  be  used  as  diluent  in  tests  with 
bioremediation  agent  plus  oil  (WSF).  An 
example  follows  that  indicates  the  volume  of 


biorentcdiation  agent  and  oil  (WSF)  at  the 
NOEC  that  might  be  used  if  one  were 
performing  a  7-day  mysid  test  with  a  mixture 
of  bioremediation  agent  plus  oil.  A  similar 
approach  to  preparing  test  solutions  would 
be  used  when  performing  tests  with  Menidia. 
However,  the  volume  of  solution  needed 
should  be  adjusted  to  allow  for  a  total  of  7S0 
ml/test  chamber  with  5  concentrations  plus 
controls  and  4  replicates  per  concentration. 

Example  (7-day  mysid  test):  Make  up  stock 
solution  according  to  product's  application 
instructions  in  the  MSDS.  If  1,000  ppm  is  the 
only  concentration,  then  1.2  g  of  product  will 
be  needed  for  the  test  For  stock  solution, 
makeup  10.000 ppm  into  150 ml  (1.5  ml  of 
product).  The  test  with  oil  will  require 
approximately  250  ml  of  oil  (WSF  at  the 
NOEC)  per  day;  approximately  1,750  ml  of 
the  mixture  (bioremediation  agent  plus  oil) 
are  needed  f>er  test. 


Federal  Register  /  Vol.  58,  No.  203  /    Friday,  October  22.  1993  /     Proposed  Rules 


54787 


Bio.  agent  (mg/1  ppm) 

FNS  (mt) 

OaNOEC 

(ml) 

Agent 
(ml) 

Stock 

media 
(ppm) 

VoLprev. 
(m») 

Total 
cone,  (ml) 

500.0  „ „ 

1200 

1692.21 

1200.0 

1200.0 

1200.0 

1200.0 

1200.0 

107.8 

10000 

1800 

200.0  „     .„.              „      „„. 

600 
600 
600 
600 

1800 

66  7  ^.      : 



1800 

222  -V 

1800 

7.7  

1800 

Oil'  __     

1200 

FISIS'  _ 

1200 

'Control. 


S.6  Calculating  and  Reporting.  At  the  end 
of  each  test  period,  the  toxicity  tests  are 
temtinated  and  the  LCjo  values  detennined. 
Data  resulting  £rom  7-day  chronic  estimator 
tests  are  also  used  to  determine  the  LOEC 
and  NOEC  values  for  survival,  growth,  and 
fecundity,  as  indicated. 

Calculations.  The  LCm>  is  the  concentration 
lethal  to  50%  of  the  test  population.  It  can 
be  calculated  as  an  interpolated  value  based 
on  percentages  of  organisms  surviving  at  two 
or  more  concentrations  in  i^hich  p>artiai 
mortality  is  observed.  The  LC50  can  be 
estimated  with  the  aid  of  computer  programs 
or  graphic  techniques  (leg  paper).  The  95% 
confidence  intervals  for  the  LCjo  estimate 
should  also  be  determined.  Methods  for 
determining  the  96-hour  LC30  and  7-day  LCjo 
are  found  in  the  EPA  methods  manuals  (6) 
and  (10).  respectively. 

LOECs  and  NOECs  are  estimated  utilizing 
survival,  growth,  and  fecundity  (determined 
for  Mysidopsis  only)  data  firom  the  7-day  tests 
in  accordance  with  EPA  methods  (10). 

Peporting.  The  bioremediation  agent  and 
oil.  and  their  source  and  storage  should  be 
described  in  the  toxicity  test  report.  Note  any 
observed  changes  in  the  experimental  water 
or  test  solutions.  Also,  include  the  species  of 
fish  used;  the  sources,  size,  and  condition  of 
the  fish:  and  any  observations  on  the 
behavior  of  organisms  at  regular  intervals 
during  tests  (e.g.,  notes  on  physical 
adherence  or  trapping  of  organisms  in 
particulates  associated  with  the  product).  In 
addition  to  the  calculated  LCjo  values 
(method  of  estimation  should  be  clearly 
stated).  NOEC  and  LOEC  for  survival  and 
growth  should  be  indicated  in  the  report  for 
silversides,  and  NOEC  and  LOEC  for 
survival,  growth,  and  fecundity  should  be 
indicated  in  the  report  for  mysids.  Other  data 
necessary  for  interpretation  (e.g.,  DO,  pH, 
other  physical  parameters,  and  the  percent 
survival  at  the  end  of  each  day  of  exposure 
at  each  concentration  of  toxicant)  should  be 
reported. 

5.6    Summary  of  Procedures.  As  noted  in 
Figure  2.  a  series  of  toxicity  tests  will  be 
performed  with  Menidia  beryllina  and 
Mysidopsis  bahia  and  will  range  in  duration 
from  96-hours  (acute  range  finding  tests)  to 
7-days  (chronic  estimator  tests).  The  toxicity 
tests  will  include: 

1.  96-hour  acute  range  finding  test  of 
bioremediation  agent 

2.  96-hour  acute  range  finding  test  of  WSFs 
of  ANS521  oil. 

3.  Seven  (7)  day  chronic  estimator  test  of 
the  bioremediation  agent. 

4.  Seven  (7)  day  chronic  estimator  test  of 
WSFsofANS521oil. 


5.  Seven  (7)  day  chronic  estimator  test  df 
WSFs  of  ANS521  oil  and  the  bioren)ediation 
agent 

6.  Reference  tests  using  USS,  with  both  the 
silversides  and  mysids. 

The  96-hour  acute  toxicity  tests  will  follow 
the  guidelines  in  the  EPA  manual  Methods 
for  Measuring  the  Acute  Toxicity  of  Effluents 
and  Receiving  Waters  to  Freshwater  and 
Murine  Organisms  (6).  The  7-day  chronic 
estimator  tests  will  follow  the  guidelines  in 
the  EPA  manual  Short-term  Methods  for 
Estimating  the  Chronic  Toxicity  of  Effluents 
and  Receiving  Waters  to  Marine  and 
Estuarine  Organisms  (10). 

96-hour  Acute  Range  Finding  Tests.  The 
general  sequence  of  events  followed  during 
set-up,  conduct,  and  breakdown  of  the  96- 
hour  acute  range  finding  test  is  listed  below. 

1.  Obtain  glassware:  12  1-liter  beakers  and 
1  1-liter  graduated  cylinder. 

2.  Label  beakers. 

3.  Add  seawater  into  glassware  and  check 
salinity.  Add  1,000  ml  into  1-liter  beakers. 

4.  Prepare  stock  solution.  Mix  the  solution 
immediately  before  test  begins,  cover 
solution  and  store  it  in  the  dark. 

5.  Dose. 

6.  Randomly  count  out  organisms  into  each 
container  and  record  start  time. 

7.  Data  sheets:  Measure  temperature,  pH, 
salinity,  dissolved  oxygen. 

8.  Feed  organisms:  50  Artemia  nauplii/ 
organism/day. 

9.  Check  after  2  hours  for  mortality, 
aberrant  behavior  (e.g.,  animals  moving 
slowly,  swimming  spirally),  color  change,  or 
opaque  color. 

10.  Check  test  every  0,  24, 48,  72.  and  96 
hours.  Record  data  on  data  sheets. 

11.  Terminate  test  and  calculate  LCjo  and 
95%  confidence  intervals. 

12.  QA/QQ  Each  control  should  have  no 
more  than  20%  mortality  in  each  replicate, 
and  the  survival  rate  for  all  controls  should 
be  at  least  90%  (10%  mortality). 

7-day  Chronic  Estimator  Tests.  Seven  (7) 
day  chronic  estimator  tests  generally  follow 
the  sequence  below. 

1.  Make  up  aluminum  weigh  boats  24 
hours  in  advance.  Heat  in  oven  24  hours, 
cool,  weigh,  store  in  desiccator. 

2.  Obtain  glassware:  48  400-ml  beakers;  1 
2-liter  graduated  cylinder;  pipettes;  and 
Erlenmeyer  flasks. 

3.  Prepare  stock  solution.  Mix  solution 
immediately  before  test  begins,  cover 
solution  and  keep  in  the  dark. 

4.  Dose. 

5.  Randomly  count  out  organisms  into  each 
container  and  record  start  time. 


6.  Data  sheets:  Measure  temperature.  pH, 
salinity,  dissolved  oxygen. 

7.  Feed  test  organisms. 

8.  Check  after  2  hours  for  mortality, 
aberrant  behavior  (e.g.,  animals  moving 
slowly  or  swii^ming  spirally),  color  change, 
or  opaque  color. 

9.  Check  test  every  0,  24,  48,  72,  96, 120, 
144,  and  168  hours.  Record  data  on  data 
sheets. 

10.  Terminate  test 

11.  QA/QQ  A  maximum  of  20%  mortality 
is  allowed  for  each  replicate  control;  all 
controls  together  should  have  a  survival  rate 
of  at  least  90%  (10%  mortality). 

12.  For  tests  using  mystds,  determine  sex 
and  record  the  number  of  females  with  and 
without  eggs. 

13.  Put  total  number  of  organisms  from 
each  replicate  cup  in  separate  weigh  boat 
Dry  in  oven  at  130  "F  (55^:)  for  at  least  24- 
48  hours.  Weigh  and  record  data. 

14.  Calculate  LCjo  and  95%  confidence 
interval,  and  LOEC  and  NOEC  for  sxirvival, 
growth,  and  feomdity,  as  appropriate. 

6.0    Summary  Technical  Product  Test  Data 
Format 

The  purpose  of  this  format  is  to  simimarize 
in  a  standa'd  and  convenient  presentation 
the  technical  product  test  data  required  by 
the  U.S.  Environmental  Protection  Agency 
before  a  product  may  be  added  to  EPA's  NCP 
Product  Schedule,  which  may  be  used  in 
carrying  out  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan.  This 
format,  however,  is  not  to  preclude  the 
submission  of  all  the  laboratory  data  used  to 
develop  the  data  summarized  in  this  format. 
Sufficient  data  should  be  presented  on  both 
the  effectiveness  and  toxicity  tests  to  enable 
EPA  to  evaluate  the  adequacy  of  the 
summarized  data. 

A  summary  of  the  technical  product  test 
data  should  be  submitted  in  the  following 
format.  The  numbered  headings  should  be 
used  in  all  submissions.  The  subheadings 
indicate  the  kinds  of  information  to  be 
supplied.  The  listed  subheadings,  however, 
are  not  exhaustive;  additional  relevant 
information  should  be  reported  where 
necessary.  As  noted,  some  subheadings  may 
apply  only  to  particular  types  of  agents. 
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I.  Name,  Brand,  or  Trademark 

IL  Nania.  Addresa.  and  Telephone  Number  of 
Manubcturer 

111.  Name.  Address,  and  Telephone  Numbers 
of  Primary  Distributors 

rV.  Special  Handling  and  Worker  Precautions 
for  Storage  and  Field  Application 

1.  Flammabillty. 

2.  Ventilation. 

3.  Skin  and  eye  contact,  protective 
clothing:  treatment  in  case  of  contact. 

4.  Maximum  and  minimum  storage 
temperatures:  optimum  storage  temperature 
range:  temperatures  of  phase  separations  and 
chemical  changes. 

V.  Shelf  Ufe 

VI.  Recommended  Application  Procedure 

1.  Applicatioo  method.  . 

2.  Concentration,  application  rate  (e.g., 
gallons  of  dispersuit  per  ton  of  oil). 


3.  Conditions  for  use:  water  salinity,  water 
temperature,  types  and  ages  of  pollutants. 

Vll.  Toxicity  (Dispersants.  Surface  Washing 
Agents,  Surface  Collecting  Agents,  and 
Miscellaneous  Oil  Spill  Control  Agents) 


LCso 

Matenats  tested 

Spedes 

(Ppm) 
(hf.) 

Product 

Menidia  beryUina 

96 

Mysidopsis  bahia 

48 

No.  2  fuel  oil 

MeruOa  beryllina 

96 

Mysidopsis  bahia 

48 

Product  and  No. 

Menidia  beryllina 

96 

2fielO<)(1:10). 

Mysidopsis  bahia 

48 

VUMa).  Effectiveness  (Bioremediation 
Agents). 

Raw  data  must  be  rep>orted  according  to  the 
format  shown  below.  The  first  column  lists 
the  names  of  the  analytes  measured  by  GC/ 


MS  (SIM),  the  surrogate  standards,  and 
various  ratios  and  sums.  In  the  next  three 
columns,  the  concentration  of  the  analytes 
(ng/mg  oil),  the  concentration  of  the  analytes 
corrected  for  the  recovery  of  the  surrogate 
standard  (a-androstane  for  alkanes,  dio- 
phenanthrene  for  aromatics).  and  the 
concentratioo  of  corrected  analytes 
normalized  against  a,^hopane.  respectively, 
are  reported  for  the  first  replicate  bom  the 
first  sampling  event.  These  three  columns  are 
each  repeated  for  the  next  two  replicates, 
giving  9  total  columns  for  the  product  of 
interest.  The  next  9  columns  are  the  same  as 
the  product  columns  except  they  are  for  the 
no-nutrient  control.  The  last  nine  columns 
are  for  the  nutrient  control.  Thus,  a  total  of 
28  columns  are  needed  in  the  spreadsheet. 
This  spreadsheet  is  for  the  first  sampling 
event  (day  0).  Three  more  identical 
spreadsheets  will  be  needed  fcir  each  of  the 
next  three  sampling  events  (days  5, 13,  and 
21). 


Date: 

Testing  Date:  0.  5.  13. 

Initial  Oil  Weight: 


21  (Circle  One) 


BlOREMEDIATJGN  AGENT  EfTECTIVENESS  TEST  RAW  DATA 


Product  repbcate  1 


Concentration 
ng/mg 


Surrogate  cxw- 
rected  ng/mg 


Nomaiuedto 
hopane  ng/mg 


Product  rep- 
Iicate2 


ALKANE  ANALYTE. 

nC-10  

nC-11  

nC-12 
nO-IS  _ 
nC-14  „ 
nC-15  .. 
nC-16  .. 
nC-17  .. 
Pristane. 
nC-18 
f»hytan«. 
nC-19  ...„ 
nC-20  ...„ 

nC-21  

nC-22  ..._ 
nC-23  .-.. 

nO-24  

nC-25 
nC-26 
nO-27 
nC-28 
nC-29 

nC-30 

nC-31 

nC-32 

nC-33 

nC-a4  

nC-35  

nC-38  

a-androstane. 
Total  alkanes. 
nC-17:Pr«»tane 
nC-18:  Pttytana. 
AROMATJC  ANALYTE 
Naphthatena. 

c1  NapMhaienas 

c2  Naphthalenes 

c3  Naphthalenes 

c4  Naphthalenes 

DiberuothJophene 


1 
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BlOREMEDlATtON  AGENT  EFFECTIVENESS  TEST  RaW  DaTA— Continued 

Product  repbcate  1 

Product  rep- 
licate 2 

Concentration 
ng/mg 

Surrogate  cor- 
rected ng/mg 

Normalized  to 
hopane  ng^mg 

Fli 

Cl 

c2 
C3 

cl 
c2 
c3 

Pt 
Ar 
cl 
c2 
c3 
Na 
cl 
c2 
c3 
Fli 

py 

cl 

c2 

Ch 

Be 

cl 

c2 

Bt 

Be 

B« 

B« 

Pe 

Inc 

Be 

0< 

n. 

d8 

di 

dl 

di 

To 

Gr 

No 

jorene 

„ 

Flurenes „ 

Flurenes  

Flurenes  

Dtbenzothlop^ienes  

Dibenzothtophenes  

»..» 

Dibenzottitophenes  

......................... 

«nanthfene  — 



ttiracene 

.......................... 

Phenanthfenes 

-..—„ 

Phenanthrenes 

'***'" ••••-••••••••• 

Phenanthfenes 

*...... ..................a 

iphthobenzothKj 

== 

NaphthotjenzothK) 



"" • 

Naphthobenzolhio 

•■•>.>.................... 

Naphthobeozothto 



ioranthene 



ffene 

— - 

"""•*••""•"""*•"• 

Pyrenes 

_..._..... 

Pyrenes  

rysene 

nzo  (a)  anthracene  

— 

— — • 

•  ••••■*•>»■■•»•.•....... 

Chrysef>es 



. 

Chryser>es 

nzo  (b)  fhxjranth 

nzo  (k)  fluoranth 

nso  (e)  pyrene  

nzo  (a)  pyrene 

rylene 

leno  (1,2.  3-cd)  per 

nzo  (g.  h.  Q  pyrene 

»nz  (ah)  anthrac 

P-hopane  

•••" •• -- 

Naphthalerie  





0  Phenanthrene  

2  Chrysene  

2  Perytene 

tal  aromatics _ 

av.  weight  oil 

.  oil  degraders/mi  

** 

- — 

II 


For  the  statistical  analysis,  a  report 
showing  the  two-way  analysis  of  variance 
(ANOVA)  tabie  created  by  the  software  used 
by  the  investigator  must  be  shown  in  its 
entirety  along  with  the  name  of  the  software 
package  used.  Another  printout  showing  the 
mean  separation  table  (protected  LSD  test 


results)  generated  by  the  software  must  be 
reported.  The  statistical  analyses  are 
conducted  using  the  sum  of  the  alkane 
concentrations  and  the  sum  of  the  aromatics 
concentrations  from  the  raw  data  table.  Thus, 
two  ANOVAs  are  run  for  each  sampling 
event,  one  for  total  alkanes  and  one  for  total 


aromatics,  giving  a  total  of  8  ANOVAs  for  a 
product  test  (2  ANOVAs  x  4  sampling 
events).  Only  if  significant  differences  are 
detected  by  a  given  ANOVA  will  it  be 
necessary  to  run  a  protected  LSD  test. 

VIII. (b).  Toxicity  (Bioremcdiation  Agents) 


Materials  tested 


Product  

ANiS521  Oil 

Product  and  ANS521  Oil 


Species 


Menidia  beryUina 
Mysidopsts  baha 

Menidia  berytlina 
Mysidopsis  bahia 

Menidia  beryflina 
Mysktopsis  bahia 


LCv.  (PP"!) 


96-hr.  &  7-day 
96-hf.  &  7-day 

96-hf.  &  7-day 
964v.  &  7-day 

7-day  

7-day  


NOEC  &  LOeC  (ppm  or  % 
WSF) 


Survival  arxj  growth. 

Survival,  growth,  and  fecun- 
dity. 

Survival  and  growth. 

Survival,  growth,  arxJ  fecurv 
dity. 

Survival  and  growth. 

Sur\ffval.  growth,  and  fecurv 
dity. 
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IX.  Microbiological  Analysis  (Bioremediation 
Agents) 

X.  Physical  Properties  of  Dispersant/Surface 
Washing  Agent/Surface  Collecting  Agent/ 
Miscellaneous  Oil  Spill  Control  Agent 

1.  Flash  Point:  CF) 

2.  Pour  Point:  ('F) 

3.  Viscosity:  ^ at °F  (furol 

seconds) 

4.  Specific  Gravity: at °F 

5.  pH:  (10%  solution  if  hydrocarbon  based) 

6.  Surface  Active  Agents  (Dispersants  and 
Surface  Washing  Agents)  > 

7.  Solvents  (Dispersants  and  Surface 
Washing  Agents) » 

8.  Additives  (Dispersants  and  Surface 
Washing  Agents) 

9.  Solubility  (Surface  Collecting  Agents) 

XI.  Analysis  for  Heavy  Metals,  Chlorinated 
Hydrocarbons,  and  Cyanide  (Dispersants, 
Surface  Washing  Agents  Surface  Collecting 
Agents,  and  Miscellaneous  Oil  Spill  Control 
Agents) 


Compounds 


Arsenic 

Cadmium 

Ctiromium 

Copper 

Lead  

Mefcury 

Nk*e» 

Zinc 

Cyanide  

Chlorinated  Hydro- 
cartwre. 


Concentration  (ppm) 
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Appendix  E  to  Part  300— Oil  Spill 
Response 

Table  of  Contents 


1.0    Introduction. 

1.1 
1.2 
1.3 
1.4 

Background. 
Purpose/objective. 
Scope. 
Abbreviations. 

1.5 

Definitions. 
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1.0    Introduction 

J .  J     Background 

The  Oil  Pollution  Act  of  1990  (OPA) 
amends  the  Federal  Water  Pollution  Control 
Act  (FWPCA).  commonly  referred  to  as  the 
Clean  Water  Act  (CWA),  to  require  the 
revision  of  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  In  revising  the  NCP,  the  need  to 
separate  the  response  requirements  for  oil 
discharges  and  release  of  hazardous 
substances,  pollutants,  and  contaminants ' 
became  evident. 

1.2    Purpose/Objective 

This  document  compiles  genera)  oil 
discharge  response  requirements  into  one 
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appendix  to  aid  participants  and  rcsponders 
under  the  national  response  system  (NRS). 
This  appendix  provides  the  organizational 
structure  and  procedures  to  prepare  for  and 
respond  to  oil  discharges.  Nothing  in  this 
appendix  alters  the  meaning  or  policy  stated 
id  other  sections  or  subparts  of  the  NCP. 

l\)    Scope 

\  (a)  This  appendix  applies  to  discharges  of 
oil  info  or  upon  the  navigable  waters  of  the 
United  States  and  adjoining  shorelines,  the 
waters  of  the  contiguous  zone,  or  waters  of 
the  exclusiw  economic  zone,  or  which  may 
affect  the  natural  resources  belonging  to. 
appertaining  to,  or  under  the  exclusive 
management  authorit>'  of  the  United  States. 

(b)  This  appendix  is  designed  to  facilitate 
efficient  cpordinated.  and  effective  response 
to  discharges  of  oil  in  accordance  with  the 
authorities  of  the  CWA.  It  addresses: 

;  (1)  The  national  response  organization  that 
ntay  be  activated  in  resfionse  actions,  the 
responsibilities  among  the  federal,  state,  and 
local  governments,  and  the  resources  that  are 
available  for  response. 

j  (2)  The  establishment  of  regional  and  area 
cpbtingency  plans. 

!  13)  Procedures  for  undertaking  removal 
actions  pursuant  to  section  311  of  the  CWA. 

(4)  Designation  of  federal  trustees  for 
natural  resources  for  purjxwes  of  the  CWA. 

(5)  Procedures  for  the  participation  of  other 
persons  in  response  actions. 

j  (6)  Procedures  for  compiling  and  making 
ali'Bilable  cost  documentation  for  response 
actions. 

J  (7)  National  procedures  for  the  use  of 
dupersants  and  other  chemicals  in  removals 
under  the  CWA. 

(c)  In  implementing  the  NCP  provisions 
compiled  in  this  app>endix,  consideratioii 
shall  be  given  to  international  assistance 
plans  and  agreements,  security  regulations 
and  responsibilities  based  on  international 
agreements,  federal  statutes,  and  executive 
orders.  Actions  taken  pursuant  to  the 
provisions  of  any  applicable  international 
joint  contingency  plans  shall  be  consistent 
with  the  NCP  to  the  greatest  extent  possible. 
The  Department  of  State  shall  be  consulted, 
a^  appropriate,  prior  to  taking  action  that 
rtay  affect  its  activities. 

14    Abbreviations 

This  section  of  the  appendix  provides 
abbreviations  relating  to  oil. 

(a)  Department  and  Agency  Title 
Abbreviations: 
ATSDR — Agency  for  Toxic  Substances  and 

Disease  Registry 
CDC — Centers  for  Disease  Control 
■DOC — Department  of  Commerce 
DOD— Department  of  Defense 
DOE— Department  of  Energy 
DOI — Department  of  the  Interior 
D0| — Department  of  Justice 
DOL — Department  of  Labor 
DOS— Department  of  State 
DOT — Department  of  Transportation 
EPA — Environmental  Protection  Agency 
FEMA — Federal  Emergency  Management 

Agency 
GSA — General  Services  Administration 
HHS — Department  of  Health  and  Human 

Services 


NIOSH — Natioital  Institute  for  Occupational 

Safety  and  Health 
NOAA — National  Oceanic  and  Atmospheric 

Administration 
OSHA — Occupational  Safety  and  Health 

Administration 
RSPA — Research  and  Special  Programs 

Administration 
USCG — United  States  Coast  Guard 
USDA — United  Staters  Department  of 

Agriculture 

Note*.  Reference  is  made  in  the  NCP  to  both 
the  Nuclear  Regulatory  Commission  and  the 
National  Response  Center.  In  order  to  avoid 
confusion,  the  NCP  will  spell  out  Nuclear 
Regulatory  Commission  and  use  the 
abbreviation  "NRC"  only  with  respect  to  the 
National  Response  Center. 

(b)  Operational  Abbreviations; 
AC — Area  Committee 
ACP— Area  Contingency  Plan 
DRAT — District  Response  Advisory  Team 
DRG — District  Response  Group 
ERT— Environmental  Response  Team 
ESF — Emeigcinry  Support  Functions 
FCO — Federal  Coordinating  Officer 
FRERP — Federal  Radiological  Emergency 

Response  Plan 
FRP — Federal  Response  Plan 
LEPC — Local  Emergency  Planning  Committee 
NCP — National  Contingency  Plan 
NPFC — National  Pollution  Funds  Center 
NRC — National  Response  Center 
NRS — National  Response  System 
NRT — National  Response  Team 
NSF — National  Strike  Force 
NSFOC — National  Strike  Force  Coordination 

Center 
OSC — On- Scene  Coordinator 
OSLTF— Oil  Spill  Liability  Trust  Fund 
POLREP— Pollution  Report 
PI  AT — Public  Information  Assist  Team 
RCP — Regional  Contingency  Plan 
RERT — Radiological  Emergency  Response 

Team 
RRT — Regional  Response  Team 
SERC — State  Emergency  Response 

Commission 
SONS — Spill  of  National  Significance 
SSC — Scientific  Support  Coordinator 

1.5    Definitions 

Terms  not  defined  in  this  section  have  the 
meaning  given  by  CERCLA,  the  OPA,  or  the 
CWA.  This  appendix  restates  the  NCP 
definitions  relating  to  oil. 

Activatiort means  notification  by  telephone 
or  other  expeditious  manner  or,  when 
required,  the  assembly  of  some  or  all 
appropriate  members  of  the  RRT  or  NRT. 

Area  Committee  (AC)  as  provided  for  by 
CWA  sections  311(a)(18)  and  (j)(4),  means  the 
entity  appointed  by  the  President  consisting 
of  members  firom  qualified  personnel  of 
federal,  state,  and  local  agencies  with 
responsibilities  that  iiKlude  preparing  an 
area  contingency  plan  for  an  area  designated 
by  the  President 

Area  contingency  plan  (ACP)  as  defined  by 
CWA  sections  3ll{a)(19)  and  (j)(4)  means  the 
plan  prepared  l>y  an  Area  Committee  that  is 
developed  to  be  implemented  in  conjunction 
with  the  NCP  and  RQP,  in  part  to  address 
removal  of  a  4vorst  case  discharge  and  to 
mitigate  or  prevent  a  sul»tantial  threat  of 
such  a  discharge  from  a  vessel,  offshore 


&Knlity,  or  onshore  fecility  operating  in  or 
near  an  area  designated  by  the  President. 

Bioremediation  agents  means 
microbiological  cultures,  enzyme  additives, 
or  nutrient  additives  that  are  deliberately 
introduced  into  an  oil  discharge  and  that  will 
significantly  increase  the  rate  of 
biodegradation  to  mitigate  the  effects  of  the 
discharge. 

Burning  agents  means  those  additives  that, 
through  physical  or  chemical  means, 
improve  the  combustibility  of  the  materials 
to  which  they  are  applied. 

CERCLA  is  the  Comprehensive 
Environmental  Response.  Compensation,  and 
Liability  Act  of  1980.  as  amended  by  the 
Superfund  Amendments  and  Reauthorization 
Act  of  1986. 

Chemical  agents  means  those  elements, 
compounds,  or  mixtures  that  coagulate, 
disperse,  dissolve,  emulsify,  foam,  neutralize, 
precipitate,  reduce,  solubilize,  oxidize, 
concentrate,  congeal,  entrap,  fix.  make  the 
pollutant  mass  more  rigid  or  viscous,  or 
otherwise  facilitate  the  mitigation  of 
deleterious  effects  or  the  removal  of  the  oil 
pollutant  firom  the  water.  Chemical  agents 
include  biological  additives,  dispersants. 
sinking  agents,  miscellaneous  oil  spill 
control  agents,  and  burning  agents,  but  do 
not  include  solvents. 

Claim  in  the  case  of  a  discharge  under 
CWA  means  a  request,  made  in  writing  for 
a  sum  certain,  for  compensation  for  damages 
or  removal  costs  resulting  from  an  incident 

Claimant  as  defined  by  section  1001  of  the 
OPA  means  any  person  or  government  who 
presents  a  claim  for  compensation  under 
Title  I  of  the  OPA. 

Coastal  waters  for  the  purpose  of 
classifying  the  size  of  discharges,  means  the 
waters  of  the  coastal  zone  except  for  the 
Great  Lakes  and  specified  ports  and  harbors 
on  inland  rivers. 

Coastal  zone  as  defined  for  the  purpose  of 
the  NCP,  means  all  United  States  waters 
subject  to  the  tide.  United  States  waters  of 
the  Great  Lakes,  specified  ports  and  harbors 
on  inland  rivers,  watecs  of  the  contiguous 
zone,  other  waters  of  the  high  seas  subject  to 
the  NCP.  and  the  land  surface  or  land 
substrata,  ground  waters,  and  ambient  air 
proximal  to  those  waters.  The  term  coastal 
zone  delineates  an  area  of  fiE«dcral 
responsibility  for  response  action.  Precise 
boundaries  are  determined  by  EPA/USOC 
agreements  and  identified  in  federal  regional 
contingertcy  plans. 

Coast  Guard  District  Response  Group 
(DRG)  as  provided  for  by  CWA  sections 
311(a)(20)  and  (jM3),  means  the  entity 
established  by  the  Secretary  of  the 
department  in  which  the  USCG  is  of>erating 
within  each  USOG  district  and  shall  consist 
of:  The  combined  USOG  personnel  and 
equipment,  including  firafighting  equipment, 
of  each  port  within  the  district;  additional 
prepositioaed  response  equipment;  and  a 
district  response  advisory  team. 

Contiguous  zone  means  the  zone  of  the 
high  seas,  established  by  the  United  States 
under  Article  24  of  the  Convention  on  the 
Territorial  Sea  and  Contiguous  Zone,  which 
is  contiguous  to  the  territorial  sea  and  which 
extends  nine  miles  seaward  from  the  outer 
limit  of  the  territorial  sea. 
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Damages  as  defined  by  section  1001  of  the 
OPA  means  damages  specified  in  section 
1002(b)  of  the  Act,  and  includes  the  cost  of 
assessing  these  damages. 

Discharge  ia  defined  by  section  311(a)(2)  of 
the  CWA,  includes,  but  is  not  limited  to,  any 
spilling,  leaking,  pumping,  pouring,  emitting, 
emptying,  or  dumping  of  oil,  but  excludes 
discharges  in  compliance  with  a  permit 
under  section  402  of  the  CWA,  discharges 
resulting  firom  circumstances  identified  and 
reviewed  and  made  a  part  of  the  public 
record  with  respect  to  a  permit  issued  or 
modified  under  section  402  of  the  CWA,  and 
subject  to  a  condition  in  such  permit,  or 
continuous  or  anticiptated  intermittent 
discharges  from  a  point  source,  identified  in 
a  permit  or  pennit  application  under  section 
402  of  the  CWA,  that  are  caused  by  events 
occurring  within  the  scope  of  relevant 
operating  or  treatment  systems.  For  purposes 
of  the  NCP,  discharge  also  means  substantial 
threat  of  discharge. 

Dispersants  means  those  chemical  agents 
that  emulsify,  disperse,  or  solubilize  oil  into 
the  water  column  or  promote  the  surface 
spreading  of  oil  slicks  to  facilitate  dispersal 
of  the  oil  into  the  water  column. 

Exclusive  economic  zone  as  defined  in 
OPA  section  1001,  means  the  zone 
established  by  Presidential  Proclamation 
Numbered  5030.  dated  March  10, 1983, 
including  the  ocean  waters  of  the  areas 
referred  to  as  "eastern  special  areas"  in 
Article  3(1)  of  the  Agreement  between  the 
United  States  of  America  and  the  Union  of 
Soviet  Socialist  Republics  on  the  Maritime 
Boundary,  signed  )une  1, 1990. 

Facility  as  defined  by  section  1001  of  the 
OPA  means  any  structure,  group  of 
structures,  equipment,  or  device  (other  than 
a  vessel)  which  is  used  for  one  or  more  of 
the  following  purposes:  Exploring  for, 
drilling  for,  producing,  storing,  handling, 
transferring,  processing,  or  transptorting  oil. 
This  term  includes  any  motor  vehicle,  rolling 
stock,  or  pipeline  used  for  one  or  more  of 
these  purposes. 

Federal  Response  Plan  (FRP)  means  the 
agreement  signed  by  25  federal  departments 
and  agencies  in  April  1987  and  developed 
under  the  authorities  of  the  Earthquake 
Hazards  Reduction  Act  of  1977  and  the 
Disaster  Relief  Act  of  1974,  as  amended  by 
the  Stafford  Disaster  Relief  Act  of  1988. 

First  federal  official  means  the  first  federal 
representative  of  a  participating  agency  of  the 
National  Response  Team  to  arrive  at  the 
scene  of  a  discharge  or  a  release.  This  official 
coordinates  activities  under  the  NCP  and 
may  initiate,  in  consultation  with  the  OSC 
any  necessary  actions  until  the  arrival  of  the 
predesignated  OSC 

Indian  tribe  as  defined  in  OPA  section 
1001,  means  any  Indian  tribe,  band,  nation, 
or  other  organized  group  or  community,  but 
not  including  any  Alaska  Native  regional  or 
village  corporation,  which  is  recognized  as 
eligible  for  the  special  programs  and  services 
provided  by  the  United  States  to  Indians 
because  of  their  status  as  Indians  and  has 
governmental  authority  over  lands  belonging 
to  or  controlled  by  the  Tribe. 

Inland  waters  for  the  purposes  of 
classifying  the  size  of  discharges,  means 
those  waters  of  the  United  States  in  the 


inland  zone,  waters  of  the  Great  Lakes,  and 
specified  ports  and  harbors  on  inland  rivers. 

Inland  zone  means  the  environment  inland 
of  the  coastal  zone  excluding  the  Great  Lakes, 
and  sp)ecified  ports  and  harbors  on  inland 
rivers.  The  term  inland  zone  delineates  an 
area  of  federal  responsibility  for  response 
action.  Precise  boundaries  are  determined  by 
EPA/USCC  agreements  and  identified  in 
federal  regional  contingency  plans. 

Lead  administrative  trustee  means  a  federal 
natural  resource  trustee  who  is  designated  on 
an  incident-by-incident  basis  and  chosen  by 
the  other  federal  trustees  whose  natural 
resources  are  affected  by  the  incident.  The 
lead  administrative  trustee  facilitates 
effective  and  efficient  communication 
between  the  OSC  and  the  other  federal 
natural  resource  trustees  during  response 
operations  and  is  responsible  for  applying  to 
the  OSC  for  access  to  federal  response 
resources  on  behalf  of  all  trustees  for 
initiation  of  damage  assessment  and  claims 
for  injuries  to  natural  resources. 

Lead  agency  means  the  agency  that 
provides  the  OSC  to  plan  and  implement 
response  actions  under  the  NCP. 

Miscellaneous  oil  spill  control  agent  is  any 
product,  other  than  a  dispersant,  sinking 
agent,  surface  washing  agent,  surface 
collecting  agent,  bioremediation  agf^nt, 
burning  agent,  or  sorbent  that  can  be  used  to 
enhance  oil  spill  cleanup,  removal, 
treatment,  or  mitigation. 

National  Pollution  Funds  Cenfer(NPFC) 
means  the  entity  established  by  the  Secretary 
of  Transportation  whose  function  is  the 
administration  of  the  Oil  Spill  Liability  Trust 
Fund  (OSLTF).  Among  the  NPFC's  duties  are: 
Providing  appropriate  access  to  the  OSLTF 
for  federal  agencies  and  states  for  removal 
actions  and  for  federal  trustees  to  initiate  the 
assessment  of  natural  resource  damages: 
providing  appropriate  access  to  the  OSLTF 
for  claims;  and  coordinating  cost  recovery 
efforts. 

National  Response  System  (NRS)  is  the 
mechanism  for  coordinating  response  actions 
by  all  levels  of  government  in  support  of  the 
OSC  The  NRS  is  composed  of  the  NRT, 
RRTs,  OSC,  Area  Committees,  and  Special 
Teams  and  related  support  entities. 

National  Strike  Force  (NSF)  is  a  special 
team  established  by  the  USCG,  including  the 
three  USCG  Strike  Teams,  the  Public 
Information  Assist  Team  (PIAT),  and  the 
National  Strike  Force  Coordination  Center. 
The  NSF  is  available  to  assist  OSCs  in  their 
preparedness  and  response  duties. 

National  Strike  Force  Coordination  Center 
(NSFOC).  authorized  as  the  National 
Response  Unit  by  CWA  section  311  (a)(23) 
and  (j)(2),  means  the  entity  established  by  the 
Secretary  of  the  depwrtment  in  which  the 
USCG  is  operating  at  Elizabeth  City,  North 
Carolina,  with  responsibilities  that  include 
administration  of  the  USCG  Strike  Teams, 
maintenance  of  response  equipment 
inventories  and  logistic  networks,  and 
conducting  a  national  exercise  program. 

Natural  resources  means  land,  fish, 
wildlife,  biota,  air,  water,  groundwater, 
drinking  water  supplies,  and  other  such 
resources  belonging  to,  managed  by,  held  in 
trust  by,  appertaining  to,  or  otherwise 
controlled  by  the  United  States  (including 


the  resources  of  the  exclusive  economic  zone 
defined  by  the  Magnuson  Fishery 
Conservation  and  Management  Act  of  1976). 
any  state  or  local  government,  any  foreign 
government,  any  Indian  tribe,  or,  if  such 
resources  are  subject  to  a  trust  restriction  on 
alienation,  any  member  of  an  Indian  tribe. 
Navigable  waters  as  defined  by  40  CFR 
110.1  means  the  waters  of  the  United  States, 
including  the  territorial  seas.  The  term 
includes: 

(a)  All  waters  that  are  currently  used,  were 
used  in  the  p>ast,  or  may  be  susceptible  to  use 
in  interstate  or  foreign  commerce,  including 
all  waters  that  are  subject  to  the  ebb  and  flow 
of  the  tide: 

(b)  Interstate  waters,  including  interstate 
wetlands: 

(c)  All  other  waters  such  as  intrastate  lakes, 
rivers,  streams  (including  intermittent 
streams),  mudflats,  sandflats,  and  wetlands, 
the  use,  degradation,  or  destruction  of  which 
would  affect  or  could  affect  interstate  or 
foreign  commerce  including  any  such  waters: 

(1)  That  are  or  could  be  used  by  interstate 
or  foreign  travelers  for  recreational  or  other 
purposes: 

(2)  From  which  fish  or  shellfish  are  or 
could  be  taken  and  sold  in  interstate  or 
foreign  commerce:  and 

(3)  That  are  used  or  could  be  used  for 
industrial  purposes  by  industries  in  interstate 
commerce. 

(d)  All  impoundments  of  waters  otherwise 
defined  as  navigable  waters  under  this 
section: 

(e)  Tributaries  of  waters  identified  in 
paragraphs  (a)  through  (d)  of  this  definition, 
including  adjacent  wetlands:  and 

(f)  Wetlands  adjacent  to  waters  identified 
in  paragraphs  (a)  through  (e)  of  this 
definition;  Provided,  that  waste  treatment 
systems  (other  than  cooling  p)onds  meeting 
the  criteria  of  this  paragraph)  are  not  waters 
of  the  United  States. 

Offshore  facility  as  defined  by  section 
311(a)(ll)  of  the  CWA  means  any  facility  of 
any  kind  located  in,  on,  or  under  any  of  the 
navigable  waters  of  the  United  States,  and 
any  facility  of  any  kind  which  is  subject  to 
the  jurisdiction  of  the  United  States  and  is 
located  in,  on,  or  under  any  other  waters, 
other  than  a  vessel  or  a  public  vessel. 

Oil  as  defined  by  section  311(a)(1)  of  the 
CWA  means  oil  of  any  kind  or  in  any  form, 
including,  but  not  limited  to.  pietroleum.  fuel 
oil.  sludge,  oil  refuse,  and  oil  mixed  with 
wastes  other  than  dredged  spwil.  Oil.  as 
defined  by  section  1001  of  the  OPA  means 
oil  of  any  kind  or  in  any  form,  including,  but 
not  limited  to,  petroleum,  fuel  oil,  sludge,  oil 
refuse,  and  oil  mixed  with  wastes  other  than 
dredged  spoil,  but  does  not  include 
petroleum,  including  crude  oil  or  any 
fraction  thereof,  which  is  specifically  listed 
or  designated  as  a  hazardous  substance  under 
subparagraphs  (A)  through  (F)  of  section 
101(14)  of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability  Act 
(42  U.S.C  9601)  and  which  is  subject  to  the 
provisions  of  that  Act 

Oil  Spill  Liability  Trust  Fund  means  the 
fiind  established  under  section  9509  of  the 
Internal  Revenue  Code  of  1986  (26  U.S.C 
9509). 

On-scene  coordinator  (OSC)  means  the 
federal  official  predesignated  by  the  EPA  or 


the  usee  to  coordinate  and  direct  federal 
response  under  subpart  D. 

Onshore  facility  as  defined  by  section 
31t(aMlO)  of  the  CW A.  means  any  facility 
(including,  but  not  limited  to.  motor  vehicles 
and  rolling  stock)  of  any  kind  located  in.  on. 
or  under  any  land  within  the  United  States 
other  than  submerged  land. 

On-site  means  the  areal  extent  of 
contamination  and  ail  suitable  areas  in  very 
cl4ifte  proximity  to  the  contamination 
mjoessary  for  implementation  of  a  response 
action. 

Arson  as  defined  by  section  1001  of  the 
OPA.  means  an  individual,  corporation, 
pa.tnership.  association,  state,  municipality, 
commission,  or  political  subdivision  of  a 
state,  or  any  interstate  body. 

Public  vessel  as  dePined  by  section 
31 1(a)(4)  of  the  CWA.  means  a  vessel  owned 
or  bareboat-chartered  and  operated  by  the 
United  States,  or  by  a  state  or  political 
subdivision  thereof,  or  by  a  foreign  nation, 
except  when  such  vessel  is  engaged  in 
commerce. 

Remove  or  remowl  as  dePmed  by  section 
311(a)(8)  of  the  CWA,  refers  to  containment 
and  removal  of  oil  or  hazardous  substances 
from  the  water  and  shorelines  or  the  taking 
of  such  other  actions  as  may  be  necessary  to 
minimize  or  mitigate  damage  to  the  public 
health  or  welfare  (including,  but  not  limited 
to.  fish,  shellfish,  wildlife,  public  and  private 
property,  and  shorelines  and  beaches)  or  to 
the  environment.  For  the  purpose  of  the  NCP. 
the  term  also  includes  monitoring  of  action 
to  remove  a  discharge. 

Removal  costs  as  defined  by  section  1001 
of  the  OPA  means  the  costs  of  removal  that 
are  incurred  after  a  discharge  of  oil  has 
occurred,  or  in  any  case  in  which  there  is  a 
substantial  threat  of  a  discharge  of  oil  the 
costs  to  prevent,  minimize,  or  mitigate  oil 
pollution  from  such  an  incident. 

Responsible  party  as  defined  by  section 
1001  of  the  OPA  means  the  following: 

(a)  Vessels — in  the  case  of  a  vessel,  any 
person  owning,  operating,  or  demise 
chartering  the  vessel. 

(b)  Onshore  facilities — In  the  case  of  an 
onshore  fecility  (other  than  a  pipeline),  any 
person  owning  or  operating  the  facility, 
except  a  federal  agency,  state,  municipality, 
commission,  or  political  subdivision  of  a 
state,  or  any  interstate  body,  that  as  the 
owner  transfers  possession  and  right  to  use 
the  property  to  another  person  by  lease, 
assignment,  or  permit 

(c)  Offshore  facilities — In  the  case  of  an 
offshore  facility  (other  than  a  pipeline  or  a 
deepwater  port  licensed  under  the  Deepwater 
Port  Act  of  1974  (33  U.S.C  1501  et  seq.)).  the 
lessee  or  permittee  of  the  area  in  which  the 
£adlity  is  located  or  the  holder  of  a  right  of 
use  and  easement  granted  under  applicable 
state  law  or  the  Outer  Continental  Shelf 
L,ands  Act  (43  U.S.C  1301-1356)  for  the  area 
in  which  the  facility  is  located  (if  the  holder 
Is  a  different  person  than  the  lessee  or 
permittee),  except  a  federal  agency,  state, 
municipality,  commission,  or  political 
subdivision  of  a  state,  or  any  interstate  body, 
that  as  owner  transfers  possession  and  right 
to  use  the  propert>'  to  another  person  by 
least),  assignment,  or  permit. 

(d)  Deepwater  ports — In  the  case  of  a 
deepwater  port  licensed  under  the  Deepwater 


Port  Act  of  1974  (33  U.S.C  1S01-1S24).  the 
licensee. 

(e)  Pipelines — In  the  case  of  a  pipeline,  any 
person  owning  or  operating  the  pipeline. 

(f)  Abandonment — In  the  case  of  an 
abandoned  vessel,  onshore  facility, 
deepwater  port,  pipeline,  or  offshore  facility, 
the  person  who  would  have  been  responsible 
parties  immediately  prior  to  the 
abandonment  of  the  vessel  or  facility. 

Sinking  agents  means  those  additives 
applied  to  oil  discharges  to  sink  floating 
pollutants  below  the  water  surface. 

Size  classes  of  discharges  refers  to  the 
following  size  classes  of  oil  discharges  which 
are  provided  as  guidance  to  the  OSC  and 
serve  as  the  criteria  for  the  actions  delineated 
in  subpart  D.  They  are  not  meant  to  imply 
associated  degrees  of  hazard  to  public  health 
or  welfare,  nor  are  they  a  measure  of 
environmental  injury.  Any  oil  discharge  that 
poses  a  substantial  threat  to  public  health  or 
welfare  or  the  environment  or  results  in 
significant  public  concern  shall  be  classified 
as  a  major  discharge  regardless  of  the 
following  quantitative  measures: 

(a)  Minor  discharge  means  a  discharge  in 
inland  waters  of  less  than  1 .000  gallons  of  oil 
or  a  discharge  to  the  coastal  waters  of  less 
than  10.000  gallons  of  oil. 

(b)  Medium  discharge  means  a  discharge  of 
1.000  to  10.000  gallons  of  oil  to  the  inland 
waters  or  a  discharge  of  10.000  to  100.000 
gallons  of  oil  to  the  coastal  waters. 

(c)  Major  discharge  means  a  discharge  of 
more  than  10.000  gallons  of  oil  to  the  inland 
waters  or  more  than  100.000  gallons  of  oil  to 
the  coastal  waters. 

Sorbents  means  essentially  inert  and 
insoluble  materials  that  are  used  to  remove 
oil  and  hazardous  substances  from  water 
through  adsorption,  in  which  the  oil  or 
hazardous  substance  is  attracted  to  the 
sortient  surface  and  then  adheres  to  it, 
absorption,  in  which  the  oil  or  hazardous 
substance  {>enetrates  the  pores  of  the  sorbent 
material,  or  a  combination  of  the  two. 
Sorbents  are  generally  manufactured  in 
particulate  form  for  spreading  over  an  oil 
slick  or  as  sheets,  rolls,  pillows,  or  booms. 
The  sorbent  material  may  consist  of.  but  is 
not  limited  to,  the  following  materials: 

(a)  Organic  products — (1)  Peat  moss  or 
straw:  (2)  Cellulose  fibers  or  cork;  (3)  Cora 
cobs;  (4)  Chicken  or  duck  feathers. 

(b)  Mineral  compounds — (1)  Volcanic  ash 
or  perlite;  (2)  Vermiculite  or  zeolite. 

(c)  Synthetic  products — (1)  Polypropylene; 
(2)  Polyethylene;  (3)  Polyurethane;  (4) 
Polyester. 

Specified  ports  and  harbors  means  those 
ports  and  harbor  areas  on  inland  rivers,  and 
land  areas  immediately  adjacent  to  those 
waters,  where  the  USCG  acts  as 
predesignated  on-scene  coordinator.  Precise 
locations  are  determined  by  EPA/USOG 
regional  agreements  and  identified  in  federal 
regional  contingency  plans  and  area 
contingency  plans. 

Spill  of  national  significance  (SONS) 
means  a  spill  which  due  to  its  severity,  size, 
location,  actual  or  potential  impact  on  the 
public  health  and  weliiare  or  the 
environment,  or  the  necessary  response 
effort,  is  so  complex  that  it  requires 
extraordinary  coordination  of  federal,  state. 


local,  and  responsible  party  resources  to 
contain  and  dean  up  the  discharge. 

State  means  the  several  states  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico.  Guam. 
American  Samoa,  the  U.S.  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Marianas, 
and  any  other  territory  or  ptossession  over 
which  the  United  States  has  jurisdiction.  For 
purposes  of  the  NCP,  the  term  includes 
Indian  tribes  as  defined  in  the  NCP  except 
where  specifically  noted. 

Surface  collecting  agents  means  those 
chemical  agents  that  form  a  surface  film  to 
control  the  layer  thicluiess  of  oil. 

Surface  washing  agent  is  any  product  that 
removes  oil  from  solid  surfaces,  such  as 
beaches  and  rocks,  through  a  detergency 
mechanism  and  docs  not  involve  dispersing 
or  solubilizing  the  oil  into  the  water  column. 

Tonic  vessel  as  defined  by  section  1001  of 
OPA  means  a  vessel  that  is  constructed  or 
adapted  to  carry,  or  tiiat  carries,  oil  or 
hazardous  material  In  bulk  as  cargo  or  cargo 
residue,  and  that:  (1)  Is  a  vessel  of  the  United 
States;  (2)  operates  on  the  navigable  waters; 
or  (3)  transfers  oil  or  hazardous  material  in 
a  place  subject  to  the  jurisdiction  of  the 
United  States. 

Threat  of  discharge,  see  definition  for 
discharge. 

Trustee  means  an  official  of  a  federal 
natural  resources  management  agency 
designated  in  subpart  G  of  the  NCP  or  a 
designated  state  official  or  Indian  tribe  or,  in 
the  case  of  discharges  covered  by  the  OPA, 
a  foreign  government  official,  who  may 
pursue  claims  for  damages  under  section 
1006  of  the  OPA. 

United  States  when  used  in  relation  to 
section  311(a)(5)  of  the  CWA.  mean  the 
states,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the  Northern 
Mariana  Islands,  Guam,  American  Samoa,  the 
U.S.  Virgin  Islands,  and  the  Pacific  Island 
Governments. 

Vessel  as  defined  by  section  31 1(a)(3)  of 
the  CWA  means  every  description  of. 
watercraft  or  other  artificial  contrivance 
used,  or  capable  of  being  used,  as  a  means 
of  transportation  on  water  other  than  a  public 
vessel. 

Volunteer  means  any  individual  accepted 
to  perform  services  by  the  lead  agency  which 
has  authority  to  accept  volunteer  services  (for 
examples,  see  16  U.S.C  742f(c)).  A  volunteer 
is  subjecv  to  the  provisions  of  the  authorizing 
statute  and  the  NCP. 

Worst  case  discharge  as  defined  by  section 
311(a)(24)  of  the  CWA  means,  in  the  case  of 
a  vessel,  a  discharge  in  adverse  weather 
conditions  of  its  entire  cargo,  and  in  the  case 
of  an  offshore  facility  or  onshore  facility,  the 
fargest  foreseeable  discharge  in  adverse 
weather  conditions. 

2.0  National  Response  System 

2.1  Overview 

The  national  response  system  (NRS)  is  the 
mechanism  for  coordinating  response  actions 
by  all  levels  of  government  in  support  of  the 
OSC  The  NRS  is  composed  of  the  National 
Response  Team  (NRT),  Regional  Response 
Teams  (RRTs),  Oo-scene  coordinator  (OSC). 
Area  Committees,  and  Sfieclal  Teams  and 
related  support  entities.  The  NRS  functions 
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as  an  incident  command  system  (ICS)  under 
the  direction  of  the  OSC  Typical  of  an  ICS. 
the  NRS  is  capable  of  expanding  or 
contracting  to  accommodate  the  response 
effort  required  by  the  size  or  complexity  of 
the  discharge. 

2.2  Priorities 

(a)  Safety  of  human  life  must  be  given  the 
highest  priority  during  every  response  action. 
This  includes  any  search  and  rescue  efforts 
in  the  general  proximity  of  the  discharge  and 
the  insurance  of  safety  of  response  personnel. 

(b)  Stabilizing  the  situation  to  preclude  the 
event  from  worsening  is  the  next  priority.  All 
efforts  must  be  focused  on  saving  a  vessel 
that  has  been  involved  in  a  grounding, 
collision,  fire  or  explosion,  so  that  it  does  not 
compound  the  problem.  Com()arable 
measures  should  be  taken  to  stabilize  a 
situation  involving  a  facility,  pipeline,  or 
other  source  of  [dilution.  Stabilizing  the 
situation  includes  securing  the  source  of  the 
spill  and/or  removing  the  remaining  oil  from 
the  container  (vessel,  tank,  or  pipeline)  to 
prevent  additional  oil  spillage,  to  reduce  the 
need  for  follow-up  response  action,  and  to 
minimize  adverse  im[»ct  to  the  environment. 

(c)  The  response  must  use  all  necessary 
containment  and  removal  tactics  in  a 
coordinated  manner  to  ensure  a  timely, 
effective  response  that  minimizes  adverse 
impact  to  the  environment 

(d)  All  parts  of  this  national  response 
strategy  should  be  addressed  concurrently, 
but  safety  and  stabilization  are  the  highest 
priorities.  The  OSC  should  not  delay 
containment  and  removal  decisions 
unnecessarily  and  should  take  actions  to 
minimize  adverse  impact  to  the  environment 
that  begins  as  soon  as  a  discharge  occurs,  as 
well  as  actions  to  minimize  further  adverse 
environmental  impact  from  additional 
discharges. 

(e)  The  priorities  set  forth  in  this,  section 
are  broad  in  nature,  and  should  not  be 
interpreted  to  preclude  the  consideration  of 
other  priorities  that  may  arise  on  a  site- 
specific  basis. 

2.3  Responsibility 

(a)  The  predesignated  OSC  has  the 
responsibility  to  direct  response  actions  and 
coordinate  all  other  response  efforts  at  the 
scene  of  an  oil  discharge  or  threatened 
discharge.  The  OSC  monitors  or  directs  all 
federal,  state,  local,  and  private  removal 
actions,  or  arranges  for  the  removal  of  an 
actual  or  threatened  oil  discharge,  removing 
and  if  necessary,  requesting  authority  to 
destroy  a  vessel.  Additionally,  the  CWA 
requires  the  OSC  to  direct  all  federal,  state, 
local,  and  private  removal  actions  to  any 
incident  that  poses  a  substantial  threat  to  the 
public  health  or  welfare. 

(b)  Geanup  responsibility  for  an  oil 
discharge  immediately  falls  on  the 
responsible  party,  unless  the  discharge  poses 


a  substantial  threat  to  public  health  or 
welfare.  In  a  large  percentage  of  oil 
discharges,  the  responsible  party  shall 
conduct  the  cleanup.  If  the  responsible  party 
does  conduct  the  removal,  the  OSC  shall 
ensure  adequate  surveillance  over  whatever 
actions  are  initiated. 

(1)  If  effective  actions  are  not  being  taken 
to  eliminate  the  threat,  or  if  removal  is  not 
being  properly  done,  the  OSC  should,  to  the 
extent  practicable  under  the  circumstances, 
so  advise  the  responsible  party.  If  the 
res{X)nsible  party  does  not  respond  properly, 
the  OSC  shall  take  appropriate  response 
actions  and  should  notify  the  responsible 
party  of  the  potential  liability  for  federal 
response  costs  incurred  by  the  OSC  pursuant 
to  the  OPA  and  CWA.  Where  practicable, 
continuing  eRbrts  should  be  made  to 
encourage  resptonse  by  responsible  (>arties. 

(2)  If  the  Administrator  of  EPA  or  the 
Secretary  of  the  department  in  which  the 
usee  is  operating  determines  that  there  may 
be  an  imminent  and  substantial  threat  to  the 
public  health  or  welfare  or  the  environment 
of  the  United  States  (including  fish,  shellfish, 
and  wildlife,  public  and  private  property, 
shorelines,  beaches,  habitats,  and  otner  living 
and  nonliving  natural  resources  under  the 
jurisdiction  or  control  of  the  United  States, 
because  of  an  actual  or  threatened  discharge 
of  oil  from  any  vessel  or  offshore  or  onshore 
facility  into  or  upon  the  navigable  waters  of 
the  United  States),  the  Administrator  or 
Secretary  may  request  the  U.S.  Attorney 
General  to  secure  the  relief  from  any  person, 
including  the  owner  or  operator  of  the  vessel 
or  facility  necessary  to  abate  a  threat  or,  after 
notice  to  the  affected  state,  take  any  other 
action  authorized  by  section  311  of  the  CWA 
including  administrative  orders,  that  may  be 
necessary  to  protect  the  public  health  or 
welfore. 

(3)  The  responsible  party  is  liable  for  costs 
of  federal  removal  and  damages  in 
accordance  with  section  311(f)  of  the  CWA, 
section  1CX)2  of  the  OPA,  and  other  federal 
laws. 

(c)  In  those  incidents  where  a  discharge  or 
threat  of  discharge  poses  a  substantial  threat 
to  the  public  health  or  welfare  of  the  United 
States,  the  OSC  shall  direct  all  federal,  state, 
or  private  actions  to  remove  the  discharge  or 
to  mitigate  or  prevent  the  threat  of  such  a 
discharge,  as  appropriate.  The  OSC  shall  also 
request  immediate  activation  of  the  RRT. 

(d)  During  responses  to  any  discharge  the 
OSC  may  request  advice  or  support  from  the 
Special  Teams  and  any  local  support  units 
identified  by  the  Area  Committee.  Examples 
include  scientific  advice  from  the  Scientific 
Support  Coordinator  (SSC),  technical 
guidance  or  prepositioned  equipment  from 
the  District  Response  Group  (DRG).  or  public 
information  assistance  from  the  National 
Strike  Force  (NSF). 

(e)  When  an  oil  discharge  exceeds  the 
response  capability  of  the  region  in  which  it 


occurs,  transects  regional  boundaries,  or 
involves  a  substantial  threat  to  the  public 
health  or  welfare,  substantial  amounts  of 
property,  or  substantial  threats  to  the  natural 
resources,  the  NRT  should  be  activated  as  an 
emergency  response  team.  If  appropriate  the 
RRT  Chairman  may  contact  the  NRT 
Chairman  and  request  the  NRT  activation. 

3.0  Components  of  national  response 
system  and  responsibilities 

The  NRS  is  the  mechanism  for 
coordinating  response  actions  by  all  levels  of 
government  in  support  of  the  OSC  The  NRS 
organization  is  divided  into  national, 
regional,  and  area  levels.  The  national  level 
comprises  the  NRT,  the  National  Strike  Force 
Coordination  Center  (NSFOC).  and  the 
National  Response  Center  (NRC).  The 
regional  level  is  comprised  of  the  RRT.  The 
area  level  is  made  up  of  the  OSC,  Special 
Teams,  and  Area  Committees. 

3. 1  National 

3.1.  J     National  Response  Team,  (a) 
National  planning  and  coordination  is 
accomplished  through  the  NRT.  The  NRT 
consists  of  representatives  from  the  USCG, 
EPA,  Federal  Emergency  Management 
Agency  (FEMA),  Department  of  Defense 
(DOD).  Department  of  Energy  (DOE). 
Department  of  Agriculture  (DOA), 
Department  of  Commerce  (DOC),  Department 
of  Health  and  Human  Services  (HHS), 
Department  of  the  Interior  (DOI).  Department 
of  justice  (DOJ).  Department  of  Labor  (DOL). 
Department  of  Transportation  (DOT), 
Department  of  State  (DOS).  Nuclear 
Regulatory  Commission,  and  General 
Services  Administration  (GSA).  Each  agency 
shall  designate  a  member  to  the  team  and 
sufficient  alternates  to  ensure  representation, 
as  agency  resources  j*rmit.  The  NRT  will 
consider  requests  for  membership  on  the 
NRT  from  other  agencies.  Other  agencies  may 
request  membership  by  forwarding  such 
requests  to  the  chair  of  the  NRT  (see  Figure 
1). 

(b)  The  chair  of  the  NRT  shall  be  the 
representative  of  the  EPA  and  the  vice  chair 
shall  be  the  representative  of  the  USCG,  with 
the  exception  of  periods  of  activation  because 
of  response  action.  During  activation,  the 
chair  shall  be  the  member  agency  providing 
the  OSC.  The  vice  chair  shall  maintain 
records  of  NRT  activities  along  with  national, 
regional,  and  area  plans  for  response  actions. 

(c)  While  the  NRT  desires  to  achieve  a 
consensus  on  all  matters  brought  before  it, 
certain  matters  may  prove  unresolvable  by 
this  means.  In  such  cases,  each  agency 
serving  as  a  participating  agency  on  the  NRT 
may  be  accorded  one  vote  in  NRT 
proceedings. 

BILLMOCOOC  6S60-60-P 
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(d)  The  NRT  may  establish  such  bylaws, 
procedures,  and  committees  as  it  deems 
appropriate  to  further  the  purposes  for  which 
it  is  established. 

(e)  The  NRT  shall  evaluate  methods  of 
responding  to  discharges,  shall  recommend 
any  changes  needed  in  the  response 
organization,  and  shall  recommend  to  the 
Administrator  of  EPA  changes  to  the  NCP 
designed  to  improve  the  effectiveness  of  the 
national  resptonse  system,  including  drafting 
of  regulatory  language. 

(f)  The  NRT  shall  provide  policy  and 
program  direction  to  the  RRTs. 

(g)  The  NRT  may  consider  and  make 
recommendations  to  appropriate  agencies  on 
the  training,  equipping,  and  protection  of 
response  teams  and  necessary  research, 
development,  demonstration,  and  evaluation 
to  improve  response  capabilities. 

(h)  Direct  planning  and  prejjaredness 
responsibilities  of  the  NRT  include: 

(1)  Maintaining  national  preparedness  to 
respond  to  a  major  discharge  of  oil  that  is 
beyond  regional  capabilities: 

(2)  Monitoring  incoming  reports  from  all 
RRTs  and  activating  for  a  response  action, 
when  necessary; 

(3)  Coordinating  a  national  program  to 
assist  member  agencies  in  preparedness 
planning  and  response,  and  enhancing 
coordination  of  member  agency  preparedness 
programs; 

(4)  Developing  procedures,  in  coordination 
with  the  NSFCC.  as  appropriate,  to  ensure 
the  coordination  of  federal,  state,  and  local 
governments,  and  private  response  to  oil 
discharges; 

(5)  Monitoring  response-related  research 
and  development,  testing,  and  evaluation 
activities  of  NRT  agencies  to  enhance 
coordination,  avoid  duplication  of  effort,  and 
fecilitate  research  in  support  of  resp)onse 
activities; 

(6)  Developing  reconunendations  for 
response  training  and  for  enhancing  the 
coordination  of  available  resources  among 
agencies  with  training  responsibilities  under 
the  NCP; 

(7)  Reviewing  regional  responses  to  oil 
discharges,  including  an  evaluation  of 
equipment  readiness  and  coordination 
among  resp>onsible  public  agencies  and 
private  organizations;  and 

(8)  Assist  in  developing  a  national  exercise 
program,  in  coordination  with  the  NSFCC  to 
ensure  preparedness  and  coordination 
nationwide. 

(i)  The  NRT  shall  consider  matters  referred 
to  it  for  advice  or  resolution  by  an  RRT. 

(j)  The  NRT  should  be  activated  as  an 
emergency  response  team: 

(1)  When  an  oil  discharge: 

(A)  Exceeds  the  respxjnse  capability  of  the 
region  in  which  it  occurs; 

(B)  Transects  regional  boundaries;  or 

(C)  Involves  a  substantial  threat  to  the 
public  health  or  welfore,  substantial  amounts 
of  property,  or  substantial  threats  to  natural 
resources; 

(2)  If  requested  by  any  NRT  member. 

(k)  When  activated  for  a  response  action, 
the  NRT  will  meet  at  the  call  of  the  chair  and 
may: 

(1)  Monitor  and  evaluate  reports  from  the 
OSC  and  recommend  to  the  OSC,  through  the 
RRT,  actions  to  combat  the  discharge; 


(2)  Request  other  federal,  state  and  local 
governments,  or  private  agencies,  to  provide 
resources  under  their  existing  authorities  to 
combat  a  discharge,  or  to  monitor  respx>nse 
op>erations;  and 

(3)  Coordinate  the  supply  of  equipment, 
[>ersonnel,  or  technical  advice  to  the  affected 
region  from  other  regions  or  districts. 

3.  J. 2    National  Response  Center  (a)  The 
NRC,  located  at  USCG  Headquarters,  is  the 
national  communications  center, 
continuously  manned  for  handling  activities 
related  to  response  actions,  including  those 
involving  discharges  of  oil.  The  NRC  acts  as 
the  single  p>oint  of  contact  for  all  pollution 
incident  reporting,  and  as  the  NRT 
communications  center.  Notice  of  discharges 
must  be  made  by  telephone  through  a  toll 
free  number  or  a  sp>ecial  number 
(Telecommunication  Device  for  the  Deaf 
(TDD)  and  collect  calls  accepted).  Upon 
receipt  of  a  notification  of  discharge,  the  NRC 
shall  promptly  notify  the  OSC  The  telephone 
repmrt  is  distributed  to  any  interested  NRT 
member  agency  or  federal  entity  that  has 
established  a  written  agreement  or 
understanding  with  the  NRC 

(b)  The  Conrunandant.  USOG.  in 
conjunction  with  other  NRT  agencies, 
provides  the  necessary  p>ersonnel, 
communications,  plotting  facilities,  and 
equipment  for  the  NRC. 

(c)  Notice  of  an  oil  discharge  in  an  amount 
equal  to  or  greater  than  the  repmrtable 
quantity  must  be  made  immediately  in 
accordance  with  33  CFR  part  153,  subpart  B. 
Notiflcation  will  be  made  to  the  NRC  Duty 
Officer,  HQ  USOG,  Washington,  DC, 
telephone  (800)  424-8802  or  (202)  267-2675. 
All  notices  of  discharges  received  at  the  NRC 
will  be  relayed  immediately  by  telephone  to 
theQSC 

3.  J. 3    National  Strike  Force  Coordination 
Center  NSFCC,  located  in  Elizabeth  City, 
North  Carolina,  may  assist  the  OSC  by 
providing  information  on  available  spill 
removal  resources,  pwrsonnel,  and 
equipment.  The  NSFCC  can  provide  the 
following  support  to  the  OSC: 

(a)  Technical  assistance,  equipment,  and 
other  resources  to  augment  the  OSC  staff 
during  spill  response; 

(b)  Assistance  in  coordinating  the  use  of 
private  and  public  resources  in  support  of  the 
OSC  during  a  respwnse  to  or  a  threat  of  a 
worst  case  discharge  of  oil; 

(c)  Review  of  the  area  contingency  plan, 
including  an  evaluation  of  equipment 
readiness  and  coordination  among 
responsible  public  agencies  and  private 
organizations; 

(d)  Assistance  in  locating  spill  respmnse 
resources  for  both  respx>nse  and  planning, 
using  the  NSFGC's  national  and  international 
computerized  inventory  of  spill  response 
resources; 

(e)  Coordination  and  evaluation  of 
pollution  respKinse  exercises;  and 

(f)  Insp>ection  of  district  prep)ositioned 
pmllution  respwnse  equipment. 

3.2    Regional,  (a)  Regional  planning  and 
^coordination  of  preparedness  and  response 
actions  is  accomplished  through  the  RRT.  In 
the  case  of  a  discharge  of  oil,  preparedness 
activities  shall  be  carried  out  in  conjunction 
with  Area  Committees  as  appropriate.  The 


RRT  agency  membership  [>arallels  that  of  the 
NRT,  but  also  includes  state  and  local 
representation.  The  RRT  provides:  (1)  The 
appropriate  regional  mechanism  for 
development  and  coordination  of 
pre(>aredness  activities  before  a  respxinse  . 
action  is  taken  and  for  coordination  of 
assistance  and  advice  to  the  OSC  during  such 
respmnse  actions;  and  (2)  guidance  to  Area 
Committees,  as  appropriate,  to  ensure  inter- 
area  consistency  and  consistency  of 
individual  ACPs  with  the  RCP  and  NCP. 

(b)  The  two  principal  components  of  the 
RRT  mechanism  are  a  standing  team,  which 
consists  of  designated  representatives  from 
each  p>artici(>ating  federal  agency,  state 
governments,  and  local  governments  (as 
agreed  upwn  by  the  states);  and  incident- 
spjecific  teams  formed  from  the  standing  team 
when  the  RRT  is  activated  for  a  resp>onse.  On 
incident-sp>ecific  teams,  participation  by  the 
RRT  member  agencies  will  relate  to  the 
technical  nature  of  the  incident  and  its 
geographic  location. 

(1)  The  standing  team's  jurisdiction 
corresponds  to  the  standard  federal  regions, 
except  for  Alaska,  Oceania  in  the  Pacific,  an  i 
the  Caribbean  area,  each  of  which  has  a 
sep>ardte  standing  RRT.  The  role  of  the 
standing  RRT  includes  communications 
systems  and  procedures,  planning, 
coordination,  training,  evaluation, 
preparedness,  and  related  matters  on  a 
regionwide  basis.  It  also  includes 
coordination  of  Area  Committees  for  these 
functions  in  areas  within  their  respMCtive 
regions,  as  appropriate. 

(2)  The  role  of  the  incident-sp>ecific  team 
ia  determined  by  the  operational 
requirements  of  the  response  to  a  sp)ecific 
discharge.  Appropriate  levels  of  activation 
and/or  notification  of  the  incident-sp>ecific 
RRT,  including  p)articip>ation  by  state  and 
local  governments,  shall  be  determined  by 
the  designated  RRT  chair  for  the  incident, 
based  on  the  RCP.  The  incident-sp>ecinc  RRT 
supports  the  designated  OSC  The  designated 
OSC  manages  response  efforts  and 
coordinates  all  other  efforts  at  the  scene  of  a 
discharge. 

(c)  The  representatives  of  EPA  and  the 
USCG  shall  act  as  co-chairs  of  the  RRTs 
except  when  the  RRT  is  activated.  When  the 
RRT  is  activated  for  response  actions,  the 
chair  is  the  member  agency  providing  the 
OSC 

(d)  Each  p>articip>ating  agency  should 
designate  one  member  and  at  least  one 
alternate  member  to  the  RRT.  Agencies 
whose  regional  subdivisions  do  not 
correspond  to  the  standard  federal  regions 
may  designate  additional  representatives  to 
the  standing  RRT  to  ensure  appropriate 
coverage  of  the  standard  federal  region. 
Partici[>ating  states  may  also  designate  one 
member  and  at  least  one  alternate  member  to 
the  RRT.  Indian  tribal  governments  may 
arrange  with  the  RRT  for  representation 
appropriate  to  their  geographical  location 
All  agencies  and  states  may  also  provide 
additional  representatives  as  observers  to 
meetings  of  the  RRT. 

(e)  RRT  members  should  designate 
representatives  and  alternates  bom  their 
agencies  as  resource  personnel  for  RRT 
activities,  including  RRT  work  planning,  and 
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m^iiibership  on  incident-speciHc  teams  in 
support  of  the  OSCs. 

0  Federal  RRT  members  or  their 
representatives  should  provide  OSCs  with 
assistance  from  their  respective  federal 
agencies  commensurate  with  agency 
responsibilities,  resources,  and  capabilities 
within  the  region.  During  a  response  action, 
the  members  of  the  RRT  should  seek  to  make 
available  the  resources  of  their  agencies  to 
the  OSC  as  specified  in  the  RCP  and  ACP. 

(g)  RRT  members  should  nominate 
appropriately  qualified  representatives  from 
their  agencies  to  work  with  OSCs  in 
developing  and  maintaining  ACPs. 

(h)  Affected  states  are  encouraged  to 
participate  actively  in  all  RRT  activities.  Each 
state  Governor  is  requested  to  assign  an  office 
or  agency  to  represent  the  state  on  the 
appropriate  RRT;  to  designate  representatives 
to  work  with  the  RRT  in  developing  RCPs;  to 
plan  for,  make  available,  and  coordinate  state 
resources  for  use  in  response  actions;  and  to 
serve  as  the  contact  point  for  coordination  of 
response  with  local  government  agencies, 
whether  or  not  represented  on  the  RRT.  The 
state's  RRT  representative  should  keep  the 
State  Emergency  Response  Commission 
(SERC)  apprised  of  RRT  activities  and 
coordinate  RRT  activities  with  the  SERC 
Local  ^vemments  are  invited  to  participate 
in  activities  on  the  appropriate  RRT  as 
provided  by  state  law  or  as  arranged  by  the 
state's  representative.  Indian  tribes  are  also 
invited  to  participate  in  such  activities. 

(i)  The  standing  RRT  shall  recommend 
changes  in  the  regional  response  organization 
as  needed,  revise  the  RCP  as  needed,  evaluate 
the  preparedness  of  the  participating 
agencies  and  the  effectiveness  of  ACPs  for  the 
federal  response  to  discharges,  and  provide 
technical  assistance  for  preparedness  to  the 
response  community.  The  RRT  should: 

(t)  Review  and  comment,  to  the  extent 
practicable,  on  local  emergency  response 
plans  or  other  Issues  related  to  the 
preparation,  implementation,  or  exercise  of 
such  plans  upon  request  of  a  local  emei^gency 
planning  committee; 

(2)  Evaluate  regional  and  local  responses  to 
dischai^ges  on  a  continuing  basis,  considering 
available  legal  remedies,  equipment 
readiness,  and  coordination  among 
responsible  public  agencies  and  private 
organizations,  and  recommend 
improvements; 

(3)  Recommend  revisions  of  the  NCP  to  the 
NRT,  based  on  observations  of  response 
operations; 

(4)  Review  OSC  actions  to  ensure  that  RCPs 
and  ACPt  are  effective; 

(5)  Encourage  the  state  and  local  response 
community  to  improve  its  preparedness  for 
response; 

(6)  In  coordination  with  the  Area 
Committee,  conduct  advance  planning  fm 
use  of  dispersants,  surface  washing  agents, 
surfece  collecting  agents,  burning  agents, 
bioremediation  agents,  or  other  chemical 
agents  in  accordance  with  subpart )  of  this 
part 

(7)  Be  prepared  to  provide  response 
resources  to  major  discharges  or  releases 
outside  the  region: 

(8)  Conduct  or  participate  in  training  and 
exercises  as  necessary  to  encourage 


preparedness  activities  of  the  response 
community  within  the  region; 

(9)  Meet  at  least  semiannually  to  review 
response  actions  carried  out  during  the 
preceding  period,  consider  changes  in  RCPs, 
and  recommend  changes  in  ACPs; 

(10)  Provide  letter  reports  on  RRT  activities 
to  the  NRT  twice  a  year,  no  later  than  January 
31  and  |uly  31;  and 

(11)  Ensure  maximum  participation  in  the 
national  release  program  for  announced  and 
unannounced  exercises. 

(j)(l)  The  RRT  may  be  activated  by  the 
chair  as  an  incident-specific  response  team 
when  a  discharge: 

(A)  Exceeds  the  response  capability 
available  to  the  OSC  in  the  place  where  it 
occurs; 

(B)  Transects  state  boundaries; 

(C)  May  pose  a  substantial  threat  to  the 
public  health  or  welfare,  or  to  regionally 
significant  amounts  of  property;  or 

(D)  Is  a  worst  case  discharge,  as  defined  in 
section  1.5  of  this  appendix. 

(2)  The  RRT  shall  be  activated  during  any 
discharge  upon  a  request  from  the  OSC,  or 
from  any  RRT  representative,  to  the  chair  of 
the  RRT.  Requests  for  RRT  activation  shall 
later  be  confirmed  in  writing.  Each 
representative,  or  an  appropriate  alternate, 
should  be  notified  immediately  when  the 
RRT  is  activated. 

(3)  During  prolonged  removal  or  remedial 
action,  the  RRT  may  not  need  to  be  activated 
or  may  need  to  be  activated  only  in  a  limited 
sense,  or  may  need  to  have  available  only 
those  member  agencies  of  the  RRT  who  are 
directly  affected  or  who  can  provide  direct 
response  assistance. 

(4)  When  the  RRT  is  activated  for  a 
dischai;ge  or  release,  agency  representatives 
will  meet  at  the  call  of  the  chair  and  may: 

(A)  Monitor  and  evaluate  repKirts  from  the 
OSC  advise  the  OSC  on  the  duration  and 
extent  of  response,  and  recommend  to  the 
OSC  specific  actions  to  respond  to  the 
discharge; 

(B)  Request  other  federal,  state,  or  local 
governments,  or  private  agencies,  to  provide 
resources  under  their  existing  authorities  to 
respond  to  a  discharge  or  to  monitor  response 
operations; 

(C)  Help  the  OSC  prepare  information 
releases  for  the  public  and  for 
communication  with  the  NRT; 

(D)  If  the  circumstances  warrant,  make 
recommendations  to  the  regional  or  district 
head  of  the  agency  providing  the  OSC  that  a 
different  OSC  should  be  designated:  and 

(E)  Submit  pollution  reports  to  the  NRC  as 
significant  developments  occur. 

(5)  RCPs  shall  specify  detailed  criteria  fior 
activation  of  RRTs. 

(6)  At  the  regional  level,  a  Regional 
Response  Center  (RRC)  may  provide  facilities 
and  personnel  for  communications, 
information  storage,  and  other  requirements 
for  coordinating  response.  The  location  of 
each  RRC  should  be  provided  in  the  RCP. 

(7)  When  the  RRT  is  activated,  affected 
states  may  participate  in  all  RRT 
deliberations.  State  government 
representatives  participating  in  the  RRT  have 
the  same  status  as  any  federal  member  of  the 
RRT. 


(8)  The  RRT  can  be  deactivated  when  the 
incident-specific  RRT  chair  determines  that 
the  OSC  no  longer  requires  RRT  assistance. 

(9)  Notification  of  the  RKT  may  be 
appropriate  when  full  activation  is  not 
necessary,  with  systematic  communication  of 
pollution  reports  or  other  means  to  keep  RRT 
members  informed  as  to  actions  of  potential 
concern  to  a  particular  agency,  or  to  assist  in 
later  RRT  evaluation  of  regionwide  response 
effectiveness. 

(k)  Whenever  there  is  insufficient  national 
policy  guidance  on  a  matter  before  the  RRT, 
a  technical  matter  requiring  solution,  a 
question  concerning  interpretation  of  the 
NCP,  or  a  disagreement  on  discretionary 
actions  among  RRT  members  that  cannot  be 
resolved  at  the  regional  level,  it  may  be 
referred  to  the  NRT  for  advice. 

3.3    Area. 

3.3.  i     On-scene  coordinator.  The  OSC  is 
the  federal  official  predesignated  by  EPA  or 
the  USCG  to  coordinate  and  direct  federal 
responses  under  subpart  D  of  the  NCP.  The 
USCG  shall  provide  OSCs  for  oil  discharges, 
including  discharges  from  facilities  and 
vessels  under  the  jurisdiction  of  another 
federal  agency,  within  or  threatening  the 
coastal  zone.  EPA  shall  provide  OSCs  for 
discharges  into  or  threatening  the  inland 
zone.  In  carrying  out  a  response,  the  OSC 
may  direct  or  monitor  all  federal,  state,  and 
private  actions  to  remove  a  discharge.  The 
OSC  coordinates,  directs,  and  reviews  the 
work  of  other  agencies.  Area  Committees, 
responsible  parties,  and  contractors  to  assure 
compliance  with  the  NCP.  decision 
document,  consent  decree,  administrative 
order,  and  lead  agency-approved  plans 
applicable  to  the  response. 

3.3.2  Area  Committees,  (a)  Area 
Committees  shall  be  responsible  for:  (l) 
Preparing  an  ACP  for  their  areas:  (2)  working 
with  appropriate  federal,  state,  and  local 
officials  to  enhance  the  contingency  planning 
of  those  officials  and  to  assure  pre-planning 
of  joint  response  efforts,  including 
appropriate  procedures  for  mechanical 
recovery,  dispiersal.  shoreline  cleanup, 
protection  of  sensitive  environmental  areas, 
and  protection,  rescue,  and  rehabilitation  of 
fisheries  and  wildlife;  and  (3)  working  with 
appropriate  federal,  state,  and  local  officials 
to  expedite  decisions  for  the  use  of 
dispersants  and  other  mitigating  substances 
and  devices. 

(b)  The  OSC  is  responsible  for  overseeing 
development  of  the  ACP  in  the  area  of  the 
OSC's  responsibility.  The  ACP,  when 
implemented  in  conjunction  with  other 
provisions  of  the  NCP,  shall  be  adequate  to 
remove  a  worst  case  discharge,  and  to 
mitigate  and  prevent  a  substantial  threat  of 
such  a  discharge,  from  a  vessel,  offshore 
facility,  or  onshore  facility  operating  in  or 
near  the  area. 

3.3.3  Special  teams,  (a)  Special  teams 
include:  NOAA/EPA's  SSCs:  EPA's 
Environmental  Response  Team  (ERT);  and 
USOG's  NSF;  DRGs;  and  NPFC  (see  Figure  2). 
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Figure  2 
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1 1)  SSCs  may  be  designated  by  the  OSC  as 
the  principal  advisors  for  scientific  issues, 
communication  with  the  scicntiHc 
community,  and  coordination  of  requests  for 
assistance  from  state  and  federal  agencies 
n-^arding  scientific  studies.  The  SSC  strives 
fo^  a  consensus  on  scientific  issues  affecting 
theiresponse.  but  ensures  that  differing 
opihions  within  the  community  are 
communicated  to  the  OSC. 

It)  Generally,  SSCs  are  provided  by  NOAA 
in[the  coastal  zones,  and  by  EPA  in  the 
inland  zone.  OSC  requests  for  S5>C  support 
may  be  made  directly  to  the  SSC  assigned  to 
the  anta  or  to  the  agency  memlwr  of  the  RRT 
NOAA  SS(^  may  also  be  requested  through 
NOAA's  SSC  program  office  in  Seattle.  WA. 
NOAA  SSCs  are  assigned  to  US(]G  Districts 
anpd  are  supported  by  a  scientific  support 
teim  that  includes  expertise  in 
erniironmental  chemistry,  oil  slick  tracking, 
pollutant  transpK>rt  modeling,  natural 
resources  at  risk,  environmental  tradeoffs  of 
coumtermeasures  and  cleanup,  and 
information  management. 

{2)  During  a  response,  the  SSC  serves  on 
the  federal  OSC's  staff  and  may.  at  the 
request  of  the  OSC.  lead  the  scientific  team 
and  be  responsible  for  providing  scientific 
sunport  for  operational  decisions  and  for 
p'dinating  on-sc»ne  scientific  activity. 
ending  on  the  nature  and  location  of  the 

i|dent.  the  SSC  integrates  expertise  from 
ernmental  agencies,  universities, 
nmunity  representatives,  and  industry  to 
asHst  the  OSC  in  evaluating  the  hazards  and 
potential  effects  of  releases  and  in  developing 
response  strategies. 

[3)  At  the  request  of  the  OSC,  the  .SSC  may 
facilitate  the  OSC's  work  with  the  lead 
aditiinistrative  trustee  for  natural  resources  to 
enjssure  coordination  between  damage 
assessment  data  collection  efforts  and  data 
collected  in  support  of  response  operations. 

(4)  SSCs  support  the  RRTs  and  the  Area 
CJommiltees  in  preparing  regional  and  area 
contingency  plans  and  in  conducting  spill 
training  and  exercises.  For  area  plans,  the 
SSC  provides  leadership  for  the  synthesis 
and  integration  of  environmental  information 
required  for  spill  response  decisions  in 
support  of  the  OSC. 

k)  The  ERT  is  established  by  the  EPA  in 
accordance  with  its  disaster  and  emergency 
responsibilities.  The  ERT  has  expertise  in 
treatment  technology,  biology,  chemistry, 
hydrology,  geologj'  and  engineering. 

(1)  The  ERT  can  provide  access  to  s[>ecial 
doQontamination  equipment  and  advice  to 
the  OSC  in  hazard  evaluation;  risk 
assessment:  multimedia  sampling  and 
analysis  program:  on-site  safety,  including 
development  and  implementation  plans: 
cleanup  techniques  and  priorities;  water 


supply  decontamination  and  protection; 
application  of  dispersants;  environmental 
assessment;  degree  of  cleanup  required:  and 
disposal  of  contaminated  material.  The  ERT 
also  provides  both  introductory  and 
intermediate  level  training  courses  to  prepare 
response  personnel. 

(2)  OSC  or  RRT  requests  for  ERT  support 
should  be  made  to  the  EPA  representative  on 
the  RRT:  EPA  Headquarters.  Director. 
Emergency  Response  Division:  or  the 
appropriate  EPA  regional  emergency 
coordinator. 

(d)  The  NSF  is  a  special  team  established 
by  the  IISCC.  including  the  three  USCG 
Strike  Teams,  the  Public  Information  Assist 
Team  (PIAT),  and  the  NSFCC  The  NSF  is 
available  to  assist  OSCs  in  their  preparedness 
and  response  duties. 

(1)  The  three  Strike  Teams  (Atlantic,  Gulf, 
and  Pacific)  provide  trained  personnel  and 
specialized  equipment  to  assist  the  OSC  in 
training  for  spill  response,  stabilizing  and 
containing  the  spill,  and  in  monitoring  or 
directing  the  response  actions  of  the 
responsible  parties  and/or  contractors.  The 
OSC  has  a  specific  team  designated  for  initial 
contact  and  may  contact  that  team  directly 
for  any  assistance. 

(2)  The  NSFCC  can  provide  the  following 
support  to  the  OSC: 

— Technical  assistance,  equipment  and  other 
resources  to  augment  the  O.SC  staff  during 
spill  response: 

— Assistance  in  coordinating  the  use  of 
private  and  public  resources  in  support  of 
the  OSC  during  a  respionse  to  or  a  threat 
of  a  worst  case  discharge  of  oil; 

— Review  of  the  ACP.  including  an 
evaluation  of  equipmeiit  readiness  and 
coordination  among  resp>onsible  public 
agencies  and  private  organizations: 

— Assistance  in  locating  spill  response 
resources  for  both  response  and  planning, 
using  the  NSFOC's  national  and 
international  computerized  inventory  of 
spill  response  resources: 

— Coordination  and  evaluation  of  pollution 
response  exercises;  and 

— Inspection  of  district  prepositioned 
f>ollution  response  equipment. 

(3)  PIAT  is  an  element  of  the  NSFCC  staff 
which  is  available  to  assist  OSCs  to  meet  the 
demands  for  public  information  during  a 
response  or  exercise.  Its  use  is  encouraged 
any  time  the  OSC  requires  outside  public 
affairs  support.  Requests  for  PIAT  assistance 
may  be  made  through  the  NSFCC  or  NRC 

(e)(1)  The  DRG  assists  the  OSC  by 
providing  technical  assistance,  ptersonnel. 
and  equipment,  including  pre-p>ositioned 
equipment.  Each  DRG  consists  of  all  Coast 
Guard  personnel  and  equipment,  including 
marine  firefighting  equipment,  in  its  district. 


additional  pre-positioned  equipment,  and  a 
District  Response  Advisory  Team  (DRAT) 
that  is  available  to  provide  support  to  the 
OSC  in  the  event  that  a  spill  exceeds  local 
response  capabilities.  Each  DRG: 

(A)  Shall  provide  technical  assistance, 
equipment,  and  other  resources  as  available 
when  requested  by  an  OSC  through  the 
USCG  representative  to  the  RRT; 

(B)  Shall  ensure  maintenance  of  all  USCG 
response  equipment  within  its  district; 

(C)  May  provide  technical  assistance  in  the 
preparation  of  the  ACP;  and 

(D)  Shall  review  each  of  those  plans  that 
affect  its  area  of  geographic  responsibility. 

(2)  In  deciding  where  to  locate  personnel 
and  pre-positioned  equipment,  the  USCG 
shall  give  priority  emphasis  to: 

(A)  The  availability  of  facilities  for  loading 
and  unloading  heavy  or  bulky  equipment  by 
barge: 

(B)  The  proximity  to  an  airport  capable  of 
supporting  large  military  transport  aircraft; 

(C)  The  flight  time  to  provide  response  to 
oil  spills  in  all  areas  of  the  Coast  Guard 
district  with  the  [lotential  for  marine 
casualties; 

(D)  The  availability  of  trained  local 
personnel  capable  of  responding  in  an  oil 
spill  emergency:  and 

(E)  Areas  where  large  quantities  of 
petroleum  products  are  transported. 

(f)  The  NPFC  is  responsible  for 
implementing  those  portions  of  Title  I  of  the 
OPA  that  have  been  delegated  to  the 
Secretary  of  the  de(>artment  in  which  the 
Coast  Guard  is  operating.  The  NPFC  is 
responsible  for  addressing  funding  issues 
arising  from  discharges  and  threats  of 
discharges  of  oil.  The  NPFC; 

(1 )  Issues  Certificates  of  Financial 
Responsibility  to  owners  and  operators  of 
vessels  to  pay  for  costs  and  damages  that  are 
incurred  by  their  vessels  as  a  result  of  oil 
discharges: 

(2)  Provides  funding  for  various  response 
organizations  for  timely  abatement  and 
removal  actions  related  to  oil  discharges; 

(3)  Provides  equitable  compensation  to 
claimants  who  sustain  costs  and  damages 
from  oil  discharges  when  the  res(>onsible 
party  fails  to  do  so; 

(4)  Recovers  monies  from  persons  liable  for 
costs  and  damages  resulting  from  oil 
discharges  to  the  full  extent  of  liability  under 
the  law;  and 

(5)  Provides  funds  to  initiate  natural 
resources  damage  assessment. 

(g)  The  organizational  concepts  of  the 
national  response  system  discussed  above  are 
depicted  in  Figure  3. 
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Figure  3 
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4.0    Preparedness  Activities 

4. }     Federal  contingency  plans.  This 
section  summarizes  emergency  preparedness 
activities  relating  to  discharges  of  oil  and 
describes  the  three  levels  of  contingency 
planning  under  the  national  response  system. 
4.1.1    National  Contingency  Plan,  (a)  The 
NCP  provides  for  efTicient.  coordinated,  and 
eftactive  response  to  discharges  of  oil  in 
accordance  with  the  authorities  of  the  CWA. 
It  provides  for 

(1)  The  national  response  organization  that 
fhay  be  activated  in  response  actions  and 
specifies  responsibilities  among  the  federal, 
state,  and  local  governments  and  describes 
resources  that  are  avBJlable  for  response; 

(2)  The  establishment  of  requirements  for 
federal,  regional,  and  area  contingency  plans: 

(3)  Procedures  for  undertaking  removal 
actions  pursuant  to  section  311  of  the  CWA; 

(4)  Procedures  for  involving  state 
governments  in  the  initiation,  development, 
selection,  and  implementation  of  response 
actions; 

(5)  Designation  of  federal  trustees  for 
natural  resources  for  purposes  of  the  CWA; 

(6)  Procedures  for  the  participation  of  other 
persons  in  response  actions;  and 

(7)  National  procedures  for  the  use  of 
dispersants  and  other  chemicals  in  removals 
under  the  CWA. 

(bl  In  implementing  the  NCP, 
cortsideration  shall  be  given  to  international 
assistance  plans  and  agreements,  security 
regulations  and  responsibilities  based  on 
international  agreements,  federal  statutes, 
and  executive  orders.  Actions  taken  pursuant 
to  the  provisions  of  any  applicable 
international  }oint  contingency  plans  shall  be 
consistent  with  the  NCP,  to  the  greatest 
extent  possible.  The  Department  of  State 
shall  be  consulted,  as  appropriate,  prior  to 
taking  action  which  may  affect  its  activities. 

4.  t.2    Regional  contingency  plans.  The 
RRTs.  working  with  the  states,  shall  develop 
federal  RCPs  for  each  standard  federal  region. 
Alaska,  Oceania  in  the  Pacific,  and  the 
Caribbean  to  coordinate  timely,  effective 
response  by  various  federal  agencies  and 
other  organizations  to  discharges  of  oil.  RCPs 
shall,  as  appropriate,  include  information  on 
all  useful  facilities  and  resources  in  the 
region,  from  government,  commercial, 
academic,  and  other  sources.  To  the  greatest 
extent  possible.  RCPs  shall  follow  the  format 
of  the  NCP  and  be  coordinated  with  state 
emergency  response  plans.  ACPs.  and  Title 
III  local  emergency  response  plans.  Such 
coordination  should  be  accomplished  by 
working  with  the  SCRCs  in  the  region 
covered  by  the  RCP.  RCPs  shall  contain  lines 
of  demarcation  between  the  inland  and 
coastal  zones,  as  mutually  agreed  upon  by 
the  USCG  and  the  EPA. 

4.t.3    Area  contingency  plans,  [a]  Under 
the  direction  of  an  OSC  and  subject  to 
approval  by  the  lead  agency,  each  Area 
Committee,  in  consultation  with  the 
appropriate  RRTs.  DRGs.  the  NSFCC.  SSCs. 
Local  Emergency  Planning  Committees 
(LEPCs).  and  SERCs.  shall  develop  an  ACP 
for  its  designated  area.  This  plan,  when 
implemented  in  conjunction  with  other 
provisions  of  the  NCP.  shall  be  adequate  to 
remove  a  worst  case  discharge,  and  to 
mitigate  or  prevent  a  substantial  threat  of 


such  a  discharge.  Crom  a  vessel,  offshore 
facility,  or  onshore  fecility  operating  in  or 
near  the  area. 

(b)  The  areas  of  responsibility  may  include 
several  Title  III  local  planning  districts,  or 
parts  of  such  districts.  In  developing  the 
ACP.  the  OSC  shall  coordinate  with  affected 
SERCs  and  LEPCs.  The  ACP  shall  provide  for 
a  well  coordinated  response  that  is  integrated 
and  compatible  to  the  greatest  extent  possible 
with  all  appropriate  response  plans  of  state, 
local,  and  non-federal  entities,  and  especially 
with  Title  III  local  emergency  response  plans. 

(c)  The  ACP  shall  include  the  following: 

(1)  A  description  of  the  area  covered  by  the 
plan,  including  the  areas  of  special  economic 
or  environmental  importance  that  might  be 
impacted  by  a  discharge; 

(2)  A  description  in  detail  of  the 
responsibilities  of  an  owner  or  operator  and 
of  federal,  state,  and  local  agencies  in 
removing  a  discharge,  and  in  mitigating  or 
preventing  a  substantial  threat  of  a  discharge; 

(3)  A  list  of  equipment  (including  . 
firefighting  equipment),  dispersants.  or  other 
mitigating  sub:>tanoes  and  devices,  and 
personnel  available  to  an  owner  or  operator 
and  federal,  state,  and  local  agencies,  to 
ensure  an  effective  and  immediate  removal  of 
a  discharge,  and  to  ensure  mitigation  or 
prevention  of  a  substantial  threat  of  a 
discharge  (this  may  be  provided  in  an 
appendix  or  by  reference  to  other  relevant 
emergency  plans  (e.g.,  state  or  LEPC  plans), 
which  include  such  equipment  lists); 

(4)  A  description  of  procedures  to  be 
followed  for  obtaining  an  expedited  decision 
regarding  the  use  of  dispersants;  and 

(5)  A  detailed  description  of  how  the  plan 
is  integrated  into  other  ACPs  and  tank  vessel, 
offshore  facility,  and  onshore  facility 
response  plans  approved  by  the  President, 
and  into  operating  procedures  of  the  NSFCC 

4. 7.4    Fish  and  Wildlife  and  Sensitive 
Environments  Plan  annex,  (a)  In  order  to 
provide  for  coordinated,  immediate  and 
effisctive  protection,  rescue,  and 
rehabilitation  of,  and  minimization  of  risk  of 
injury  to,  fish  and  wildlife  resources  and 
habitat.  Area  Committees  shall  incorporate 
into  each  ACP  a  detailed  annex  containing  a 
Fish  and  Wildlife  and  Sensitive 
Environments  Plan  that  is  consistent  with  the 
RCP  and  NCP.  The  annex  shall  be  prepared 
in  consultation  with  the  U.S.  Fish  and 
Wildlife  Service  (FWS)  and  NOAA  and  other 
interested  natural  resource  management 
agencies  and  parties.  It  shall  address  fish  and 
wildlife  resources  and  their  habitat,  and  shall 
include  other  areas  considered  sensitive 
environments  in  a  separate  section  of  the 
annex,  based  upon  Area  Committee 
recommendations.  The  annex  shall  provide 
the  necessary  information  and  procedures  to 
immediately  and  effectively  respond  to 
discharges  that  may  adversely  affect  fish  and 
wildlife  and  their  habitat  and  sensitive 
environments,  iiKluding  provisions  for  a 
response  to  a  worst  case  discharge.  Such 
information  shall  include  the  identification 
of  appropriate  agencies  and  their 
responsibilities,  procedures  to  notify  these 
agencies  following  a  discharge  or  threat  of  a 
discharge:  protocols  for  obtaining  required 
fish  and  wildlife  permits  and  other  necessary 
permits,  and  provisions  to  ensure 


compatibility  of  annex-related  activities  with 
removal  operations, 
(b)  The  annex  shall; 

(1)  Identify  and  establish  priorities  for  fish 
and  wildlife  resources  and  their  habitats  and 
other  important  sensitive  areas  requiring 
protection  from  any  direct  or  indirect  effects 
from  discharges  that  may  occur.  These  effects 
include,  but  are  not  limited  to.  any  seasonal 
or  historical  use,  as  well  as  all  critical, 
special,  significant  or  otherwise  designated 
protected  areas. 

(2)  f»rovide  a  mechanism  to  be  used  during 
a  spill  response  for  timely  identification  of 
protection  priorities  of  those  fish  and  wildlife 
resources  and  habitats  and  sensitive 
environmental  areas  that  may  be  threatened 
or  injured  by  a  discharge.  These  include  as 
appropriate,  not  only  marine  and  freshwater 
species,  habitats,  and  their  food  sources,  but 
also  terrestrial  wildlife  and  their  habitats  that 
may  be  affected  directly  by  onshore  oil  or 
indirectly  by  oil-related  victors,  such  as  loss 
or  contamination  of  forage.  The  mechanism 
shall  also  provide  for  expeditious  evaluation 
and  appropriate  consultations  on  the  efffK:ts 
to  fish  and  wildlife,  their  habitat,  and  other 
sensitive  environments  from  the  application 
of  chemical  countermcasures  or  other 
counlermeasures  not  addressed  under 
paragraph  (3)  of  this  section. 

(3)  Identify  potential  environmental  effects 
on  fish  and  wildlife,  their  habitat,  and  other 
sensitive  environments  resulting  from 
removal  actions  or  countermeasures. 
including  the  option  of  no  removal.  Based  on 
this  evaluation  of  potential  environmental 
effects,  the  annex  should  establish  priorities 
for  application  of  countermeasure  and 
removal  actions  to  habitats  within  the 
geographic  region  of  the  ACP.  The  annex 
should  establish  methods  to  minimize  the 
identified  effects  on  fish  and  wildlife  because 
of  response  activities,  including,  but  not 
limited  to,  disturbance  of  sensitive  areas  and 
habitats;  illegal  or  inadvertent  taking  or 
disturtiance  of  fish  and  wildlife  or  spcicimens 
by  response  personnel;  and  fish  and  wildlife, 
their  habitat,  and  environmentally  sensitive 
areas  coming  in  contact  with  various 
cleaning  or  biorcmediation  agents. 
Furthermore,  the  annex  should  identify  the 
areas  where  the  movement  of  oiled  debris 
may  pose  a  risk  to  resident,  transient,  or 
migratory  fish  and  wildlife,  and  other 
sensitive  environments  and  should  discuss 
measures  to  be  considered  for  removing  such 
oiled  debris  in  a  timely  fashion  to  reduce 
such  risk. 

(4)  Provide  lor  pre-approval  of  application 
of  specific  countermeasures  or  removal 
actions  that,  if  expeditiously  applied,  will 
minimize  adverse  spill-induced  impacts  to 
fish  and  wildlife  resources,  their  habitat,  and 
other  sensitive  environments.  Such  pre- 
approval  plans  must  be  consistent  with 
paragraphs  (1)  and  (3)  of  this  section  and 
subpart )  requirements  of  the  NCP.  and  must 
have  the  concurrence  of  the  natural  resource 
trustees. 

(5)  Provide  monitoring  plan(s)  to  evaluate 
the  effectiveness  of  different 
countermeasures  or  removal  actions  in 
protecting  the  environment.  Monitoring 
should  include  "set-aside"  or  "control" 
areas,  where  no  mitigative  actions  are  talcen. 
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(6)  Identify  and  provide  for  the  acquisition 
and  utilization  of  necessary  response 
capabilities  for  protection,  rescue,  and 
rehabilitation  of  fish  and  wildlife  resources 
and  habitat.  This  may  include  appropriately 
permitted  private  organizations  and 
individuals  with  appropriate  expertise  and 
experience.  The  suitable  organizations 
should  be  identified  in  cooperation  with 
natural  resource  law  enforcement  agencies. 
Such  capabilities  shall  include,  but  not  be 
limited  to,  identification  of  facilities  and 
equipment  necessary  for  deterring  sensitive 
fish  and  wildlife  from  entering  oiled  areas, 
and  for  capturing,  holding,  cleaning,  and 
releasing  injured  wildlife.  Plans  for  the 
provision  of  such  capabilities  shall  ensure 
that  there  is  no  interference  with  the  OSC's 
removal  operations. 

(7)  Identify  appropriate  federal  and  state 
agency  contacts  and  alternates  responsible 
for  coordination  of  fish  and  wildlife  rescue 
and  rehabilitation  and  protection  of  sensitive 
environments;  identify  and  provide  for 
required  fish  and  wildlife  handling  and 
rehabilitation  permits  necessary  under 
federal  and  state  laws;  and  provide  guidance 
on  the  implementation  of  law  enforcement 
requirements  included  under  current  federal 
and  state  laws  and  corresponding 
regulations.  Requirements  include,  but  are 
not  limited  to  procedures  regarding  the 
capture,  transport,  rehabilitation,  release  of 
wildlife  ^posed  to  or  threatened  by  oil,  and 
disf)Osal  of  contaminated  carcasses  of 
wildlife. 

(8)  Identify  and  secure  the  means  for 
providing,  if  needed,  the  minimum  required 
Occupational  Safety  and  Health 
Administration  (OSHA)  training  for 
volunteers,  including  those  who  assist  with 
injured  wildlife. 

(9)  Evaluate  the  compatibility  between  this 
annex  and  non-federal  response  plans 
(including  those  of  vessels,  facilities  and 
pipelines)  on  issues  affecting  fish  and 
wildlife,  their  habitat,  and  sensitive 
environments. 

4.2    Relation  to  Others  Plans 

4.2. 1  Federal  response  plans.  In  the  event 
of  a  declaration  of  a  major  disaster  by  the 
President,  the  FEMA  may  activate  the 
Federal  Response  Plan  (FRP).  A  Federal 
Coordinating  Officer  (PCX)),  designated  by 
the  President,  may  implement  the  FRP  and 
coordinate  and  direct  emergency  assistance 
and  disaster  relief  of  impacted  individuals, 
business,  and  public  services  under  the 
Robert  T.  Stafford  Disaster  Relief  Act. 
Delivery  of  federal  assistance  is  facilitated 
through  twelve  functional  annexes  to  the  FRP 
known  as  Emergency  Support  Functions 
(ESFs).  EPA  coordinates  activities  under  ESF 
#10 — Hazardous  Materials,  which  addresses 
preparedness  and  response  to  hazardous 
materials  and  oil  incidents  caused  by  a 
natural  disaster  or  other  catastrophic  event. 
In  such  cases,  the  OSC  should  coordinate 
response  activities  with  the  FCO,  through  the 
incident-specific  ESF  #10  Qiair,  to  ensure 
consistency  with  federal  disaster  assistance 
activities. 

4.2.2  Tank  Vessel  and  Facility  Besponse 
Plans,  (a)  Under  CWA  section  311(j)(5),  tank 
vessels,  offshore  facilities,  and  certain 


onshore  facilities  are  required  to  prepare  and 
submit  response  plans  for  review  and 
approval  by  the  President  for  the  carriage, 
storage,  and  transportation  of  oil  and 
hazardous  substances.  Sepmrate  regulations 
published  by  the  appropriate  federal  agencies 
provide  for  required  response  plan 
development  and/or  approval. 

(b)  These  plans  shall  be  developed  to 
coordinate  responsible  party  actions  with  the 
OSC  and  the  ACP  response  strategies,  for 
response  to  oil  discharges  within  the  inland 
and  coastal  zones  of  the  United  States. 

4.3    Pre-approval  Authority 

(a)  RRTs  and  Area  Committees  shall 
address,  as  part  of  their  planning  activities, 
the  desirability  of  using  appropriate 
dispersants,  surface  washing  agents,  surface 
collecting  agents,  bioremediation  agents,  or 
miscellaneous  oil  spill  control  agents  listed 
on  the  NCP  Product  Schedule,  and  the 
desirability  of  using  appropriate  burning 
agents.  RCPs  and  ACPs  shall,  as  appropriate, 
includ.^  applicable  preauthorization  plans 
and  address  the  specific  contexts  in  which 
such  products  should  and  should  not  be 
used.  In  meeting  the  provisions  of  this 
paragraph,  preauthorization  plans  may 
address  factors  such  as  the  potential  sources 
and  types  of  oil  that  might  be  spilled,  the 
existence  and  location  of  environmentally 
sensitive  resources  that  might  be  impacted  by 
spilled  oil,  available  product  and  storage 
locations,  available  equipment  and 
adequately  trained  operators,  and  the 
available  means  to  monitor  product 
application  and  effectiveness.  RRTs  shall 
review  and  either  approve,  disapprove,  or 
approve  with  modification  the 
preauthorization  plans  developed  by  Area 
Committees,  as  appropriate.  Approved 
preauthorization  plans  shall  be  included  in 
the  appropriate  RCPs  and  ACPs.  If  the  RRT 
representatives  from  EPA  and  the  states  with 
jurisdiction  over  the  waters  of  the  area  to 
which  a  preauthorization  plan  applies  and 
the  DOC  and  DOI  natural  resource  trustees 
approve  in  advance  the  use  of  certain 
products  under  s[>ecified  circumstances  as 
described  in  the  preauthorization  plan,  the 
OSC  may  authorize  the  use  of  the  products 
without  obtaining  the  specific  concurrences 
described  in  paragraphs  (b)  and  (c)  of  this 
section. 

fb)  For  spill  situations  that  are  not 
addressed  by  the  preauthorization  plans 
developed  pursuant  to  paragraph  (a)  of  this 
section,  the  OSC,  with  the  concurrence  of  the 
EPA  representative  to  the  RRT  and,  as 
appropriate,  the  concurrence  of  the  RRT 
representatives  Grom  the  states  with 
jurisdiction  over  the  navigable  waters 
threatened  by  the  discharge,  and  in 
consultation  with  the  DOC  and  DOI  natural 
resource  trustees,  when  practicable,  may 
authorize  the  use  of  dispersants,  surface 
washing  agents,  surface  collecting  agents, 
bioremediation  agents,  or  miscellaneous  oil 
spill  control  agents  on  the  oil  discharge, 
provided  that  the  products  are  listed  on  the 
NCP  Product  Schedule. 

(c)  The  OSC,  with  the  concurrence  of  the 
EPA  representative  to  the  RRT  and,  as 
appropriate,  the  concurrence  of  the  RRT 
representatives  from  the  states  with 


jurisdiction  over  the  navigable  waters 
threatened  by  the  discharge,  and  in 
consultation  with  the  DOC  and  DOI  natural 
resource  trustees,  when  practicable,  may 
authorize  the  use  of  burning  agents  on  a  case- 
by-case  basis. 

(d)  The  OSC  may  authorize  the  use  of  any 
dispersant,  surface  washing  agent,  surface 
collecting  agent,  other  chemical  agent, 
burning  agent,  bioremediation  agent,  or 
miscellaneous  oil  spill  control  agent, 
including  products  not  listed  on  the  NCP 
Product  Schedule,  without  obtaining  the 
concurrence  of  the  EPA  representative  to  the 
RRT  and.  as  appropriate,  the  RRT 
representatives  from  the  states  with 
jurisdiction  over  the  navigable  waters 
threatened  by  the  discharge,  when,  in  the 
judgment  of  the  OSC  the  use  of  the  product 
is  necessary  to  prevent  or  substantially 
reduce  a  hazard  to  human  life.  Whenever  the 
OSC  authorizes  the  use  of  a  product  pursuant 
to  this  paragraph,  the  OSC  is  to  inform  the 
EPA  RRT  representative  and,  as  appropriate, 
the  RRT  representatives  from  the  affected 
states  and,  when  practicable,  the  DOC/DOI 
natural  resource  trustees  of  the  use  of  a 
product,  including  products  not  on  the 
Schedule,  as  soon  as  possible.  Once  the 
threat  to  human  life  has  subsided,  the 
continued  use  of  a  product  shall  be  in 
accordance  with  paragraphs  (a),  (b),  and  (c) 
of  this  section. 

(e)  Sinking  agents  shall  not  be  authorized 
for  application  to  oil  discharges. 

(f)  When  developing  preauthorization 
plans,  RRTs  may  require  the  performance  of 
supplementary  toxicity  and  effectiveness 
testing  of  products,  in  addition  to  the  test 
methods  specified  in  §  300.915  and  described 
in  appendix  C  to  pait  300,  due  to  existing 
site-specific  or  area-speciHc  concerns. 

4.4    Area  response  drills.  The  OSC 
periodically  shall  conduct  drills  of  removal 
capability  (including  fish  and  wildlife 
response),  without  prior  notice,  in  areas  for 
which  ACPs  are  required  and  under  relevant 
tank  vessel  and  facility  response  plans. 

5.0    Response  Operations 

(a)  The  OSC  shall  direct  response  efforts 
and  coordinate  all  other  efforts  at  the  scene 
of  a  discharge.  As  part  of  the  planning  and 
preparation  for  response,  OSCs  shall  be 
predesignated  by  the  regional  or  district  head 
of  the  lead  agency. 

(b)  The  first  federal  official  affiliated  with 
an  NRT  member  agency  to  arrive  at  the  scene 
of  a  discharge  should  coordinate  activities 
under  the  NCP  and  is  authorized  to  initiate, 
in  consultation  with  the  OSC,  any  necessary 
actions  normally  carried  out  by  the  OSC  until 
the  arrival  of  the  predesignated  OSC  This 
official  may  initiate  federal  OSLTF-financed 
actions  only  as  authorized  by  the  OSC  or,  if 
the  OSC  is  unavailable,  the  authorized 
representative  of  the  lead  agency. 

(c)  The  OSC  shall,  to  the  extent  practicable, 
collect  pertinent  facts  about  the  discharge. 
such  as  its  source  and  cause;  the 
identification  of  responsible  parties;  the 
nature,  amount,  and  location  of  discharged 
materials;  the  probable  direction  and  time  of 
travel  of  discharged  materials;  whether  the 
discharge  is  a  worst  case  discharge;  the 
pathways  to  human  and  environmental 
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exposure;  the  potential  impact  oo  human 
health,  welfare,  and  safety  and  the 
environment;  whether  the  discharge  poses  a 
substantial  threat  to  the  public  health  or 
weliare;  the  potential  impact  on  natural 
resources  arid  property  which  may  be 
affected;  priorities  for  protecting  human 
health  and  welfare  and  the  environment;  and 
appropriate  cost  documentation. 

(d)  The  OSC's  efforts  shall  be  coordinated 
with  other  appropriate  federal,  state,  local, 
and  private  response  agencies.  OSCs  may 
designate  capable  persons  from  federal,  state, 
or  local  agencies  to  act  as  their  on-scene 
representatives.  State  and  local  governments, 
however,  are  not  authorized  to  take  actions 
under  subpart  D  of  the  NCP  that  involve 
expenditures  of  the  OSLTF  unless  an 
appropriate  contract  or  cooperative 
agreement  has  been  established. 

(e)  The  OSC  should  consult  regularly  with 
the  RRT  and  NSPOC.  as  appropriate,  in 
carrying  out  the  NCP  and  keep  the  RRT  and 
NSPCC,  as  appropriate,  informed  of  activities 
under  the  NCP. 

(f)  The  OSC  should  evaluate  incoming 
information  and  immediately  advise  FEMA 
of  potential  major  disaster  situations. 

(g)  The  OSC  is  responsible  for  addressing 
worker  health  and  safisty  concerns  at  a 
response  scene. 

(h)  In  those  instances  where  a  possible 
public  health  emergency  exists,  the  OSC 
should  notify  the  HHS  representative  to  the 
RRT.  Throughout  response  actions,  the  OSC 
may  call  upon  the  OSHA  and  HHS 
representative  for  assistance  on  worker 
health  and  safety  issues. 

(i)  All  federal  agencies  should  plan  for 
emergencies  and  develop  procedures  for 
dealing  with  oil  discharges  and  releases  of 
hazardous  substances,  pollutants,  or 
contaminants  from  vessels  and  focilities 
under  their  jurisdiction.  All  federal  agencies, 
therefore,  are  responsible  for  designating  the 
office  that  coordinates  response  to  such 
incidents  in  accordance  with  the  NCP  and 
applicable  federal  regulations  and  guidelines. 

(j)(l)  The  OSC  shall  ensure  that  the  natural 
resource  trustees  are  promptly  notified  of 
discharges. 

(2)  The  OSC  shall  coordinate  all  response 
activities  with  the  affected  natiiral  resource 
trustees  and  shall  consult  with  the  affected 
trustees  on  the  appropriate  removal  action  to 
betakea 

(3)  Where  the  OSC  becomes  aware  that  a 
discharge  may  affect  any  endangered  or 
threatened  species,  or  their  habitat,  the  OSC 
shall  consult  with  DOI,  DOC.  NOAA.  and,  if 
appropriate,  the  cognizant  federal  land 
managing  agency. 

(k)  The  OSC  shall  submit  pollution  reports 
(POLREPs)  to  the  RRT  and  other  appropriate 
agencies  as  significant  developments  occur 
during  response  actions,  through 
communications  networks  or  procedures 
agrmd  to  by  the  RRT  and  covered  in  the  RCP. 

(I)  The  OSC  should  ensure  that  all 
appropriate  public  and  private  interests  are 
kept  Informed  and  that  their  concerns  are 
considered  throughout  a  response,  to  the 
extent  practicable. 

5. 1    Phase  I— Discovery  or  Notification 

(a)  A  discharge  of  oil  may  be  discovered 
through: 


(1)  A  report  submitted  by  the  person  in 
charge  of  a  vessel  or  facility,  in  accordance 
with  statutory  requirements; 

(2)  Deliberate  search  by  patrols; 

(3)  Random  or  incidental  observation  by 
government  agencies  or  the  public;  or 

(4)  Other  sources. 

(b)  Any  person  in  charge  of  a  vessel  or  a 
facility  shall,  as  soon  as  he  or  she  has 
knowledge  of  any  discharge  from  such  vessel 
or  facility  in  violation  of  section  311(b)(3)  of 
the  CWA.  immediately  notify  the  NRC 
Notification  shall  be  made  to  the  NRC  Duty 
Officer,  HQ  USOG.  Washington,  DC. 
telephone  (800)  424-8802  or  (202)  267-2675. 
If  direct  reporting  to  the  NRC  is  not 
practicable,  reports  may  be  made  to  the 
USOG  or  EPA  predesignated  OSC  for  the 
geographic  area  where  the  discharge  occurs. 
The  EPA  predesignated  OSC  may  also  be 
contacted  through  the  regional  24-hour 
emergency  response  telephone  number.  All 
such  reports  shall  be  f>romptly  relayed  to  the 
NRC  If  it  is  not  possible  to  notify  the  NRC 
or  predesignated  OSC  inmiediately,  reports 
may  be  made  immediately  to  the  nearest 
Coast  Guard  unit  In  any  event,  such  person 
in  charge  of  the  vessel  or  focility  shall  notify 
the  NRC  as  soon  as  possible. 

(c)  Any  other  person  shall,  as  appropriate, 
notify  the  NRC  of  a  discharge  of  oil 

(d)  Upon  receipt  of  a  notification  of 
discharge,  the  NRC  shall  promptly  notify  the 
OSC  The  OSC  shall  ensure  notification  of 
the  appropriate  state  agency  of  any  state 
which  is.  or  may  reasonably  be  expected  to 
be,  affected  by  the  discharge.  The  OSC  shall 
then  proceed  with  the  following  phases  as 
outlined  in  the  RCP  and  ACP. 

5.2    Phase  H— Preliminary  Assessnwnt  and 
Initiation  of  Action 

(a)  The  OSC  is  responsible  for  promptly 
initiating  a  preliminary  assessment. 

(b)  The  preliminary  assessment  shall  be 
conducted  using  available  information, 
supplemented  where  necessary  and  possible 
by  an  on-scene  inspection.  The  OSC  shall 
undertake  actions  to: 

(1)  Evaluate  the  magnitude  and  severify  of 
the  discharge  or  threat  to  public  health  or 
welfare  or  the  environment; 

(2)  Assess  the  feasibilify  of  removal;  and 

(3)  To  the  extent  practicable,  identify 
potentially  responsible  parties. 

(c)  Except  in  a  case  when  the  OSC  is 
required  to  direct  the  response  to  a  discharge 
that  may  pose  a  substantial  threat  to  the 

[mblic  health  or  welfare  (including,  but  not 
imited  to  fish,  shellfish,  wildlife,  other 
natural  resources,  and  the  public  and  private 
beaches  and  shorelines  of  the  United  States), 
the  OSC  may  allow  the  responsible  party  to 
voluntarily  and  promptly  perform  removal 
actions,  provided  the  OSC  determines  such 
actions  will  ensure  an  effective  and 
immediate  removal  of  the  discharge  or 
mitigation  or  prevention  of  a  substantial 
threat  of  a  discharge.  If  the  responsible  parfy 
does  conduct  the  removal,  the  OSC  shall 
ensure  adequate  surveillance  over  whatever 
actions  are  initiated.  If  effective  actions  are 
not  being  taken  to  eliminate  the  threat,  or  if 
removal  is  not  being  properly  done,  the  OSC 
should,  to  the  extent  practicable  under  the 
circumstances,  so  advise  the  responsible 


parfy.  If  the  responsible  parfy  does  not 
respond  properly,  the  OSC  shall  take 
appropriate  response  actions  and  should 
notify  the  responsible  party  of  the  potential 
liability  for  federal  response  costs  incurred 
by  the  OSC  pursuant  to  the  OPA  and  CWA. 
Where  practicable,  continuing  efforts  should 
be  made  to  encourage  response  by 
responsible  parties. 

(1)  In  carrying  out  a  response  under  this 
section,  the  OSC  may: 

(A)  Remove  or  arrange  for  the  removal  of 
a  discharge,  and  mitigate  or  prevent  a 
substantial  threat  of  a  discharge,  at  any  time; 

(B)  Direct  or  monitor  all  federal,  state,  and 
private  actions  to  remove  a  discharge;  and 

(C)  Remove  and,  if  necessary,  destroy  a 
vessel  discharging,  or  threatening  to 
discharge,  by  whatever  means  are  available. 

(2)  If  the  discharge  results  in  a  substantial 
threat  to  the  public  health  or  welfare  of  the 
United  States  (including,  but  not  limited  to 
fish,  shellfish,  wildlife,  other  natural 
resources,  and  the  public  and  private  beaches 
and  shorelines  of  the  United  States),  the  OSC 
must  direct  all  response  efforts,  as  provided 
in  section  5.3.4  of  this  appendix.  The  OSC 
should  declare  as  expeditiously  as 
practicable  to  spill  response  participants  that 
the  federal  government  will  direct  the 
response.  The  OSC  may  act  without  regard  to 
any  other  provision  of  the  law  governing 
contracting  procedures  or  employment  of 
personnel  by  the  federal  government  in 
removing  or  arranging  for  the  removal  of 
such  a  discharge. 

(d)  The  OSC  shall  ensure  that  the  natural 
resource  trustees  are  promptly  notified  in  the 
event  of  any  discharge  of  oil,  to  the 
maximum  extent  practicable  as  provided  in 
the  Fish  and  Wildlife  and  Sensitive 
Environments  Plan  annex  to  the  ACP  for  the 
area  in  which  the  discharge  occurs.  The  OSC 
and  the  trustees  shall  coordinate 
assessments,  evaluations,  investigations,  and 
planning  with  respect  to  appropriate  removal 
actions.  The  OSC  shall  consult  with  the 
affected  trustees  on  the  appropriate  removal 
action  to  be  taken.  The  trustees  will  provide 
timely  advice  concerning  recommended 
actions  with  regard  to  trustee  resources 
potentially  affected.  The  trustees  also  will 
assure  that  the  OSC  is  informed  of  their 
activities  in  natural  resource  damage 
assessment  that  may  affect  response 
operations.  When  circumstances  permit,  the 
OSC  shall  share  the  use  of  resptonse  resources 
with  the  trustees,  provided  trustee  activities 
do  not  interfere  with  response  actions.  The 
lead  administrative  trustee  shall,  as 
appropriate,  apply  to  the  OSC  for  access  to 
federal  response  resources  on  behalf  of  all 
trustees. 

5.3    Patterns  of  Response 

5.3.1    Determinations  to  initiate  response 
and  special  conditions. 

(a)  In  accordance  with  the  CWA.  the 
Administrator  of  EPA  or  the  Secretary  of  the 
department  in  which  the  USOG  is  operating, 
as  appropriate,  is  authorized  to  act  for  the 
United  States  to  take  response  measures 
deemed  necessary  to  protect  the  public 
health  or  welfare  or  environment  from 
discharges  of  oil. 

(b)  The  Administrator  of  EPA  or  the 
Secretary  of  the  department  in  which  the 
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USCX^  is  operating,  as  appropriate,  is 
authorized  to  initiate  and.  in  the  case  of  a 
discharge  posing  a  substantial  threat  to 
public  health  or  welfare  is  required  to  initiate 
and  direct,  appropriate  response  activities 
when  the  Administrator  or  .Secretary 
determines  that  any  oil  is  discharged  or  there 
is  a  substantial  threat  of  such  discharge  from 
any  vessel  or  offshore  or  onshore  fecility  into 
or  on  the  navigable  waters  of  the  United 
States,  on  the  adjoining  shorelines  to  the 
navigable  waters,  into  or  on  the  waters  of  the 
exclusive  economic  zone,  or  that  may  affect 
natural  resources  belonging  to,  appertaining 
to.  or  under  exclusive  management  authority 
of  the  United  States. 

(c)  In  addition  to  any  actions  taken  by  a 
state  or  local  government,  the  Administrator 
of  EPA  or  the  Secretary  of  the  department  in 
which  the  VSCG  is  operating  may  request  the 
U.S.  Attorney  General  to  secure  the  relief 
from  any  person,  including  the  owner  or 
operator  of  the  vessel  or  facility  necessary  to 
abate  a  threat  or.  afier  notice  to  the  affected 
state,  take  any  other  action  authorized  by 
section  31 1  of  the  CWA,  including  issuing 
administrative  orders,  that  may  be  necessary 
to  protect  the  public  health  or  welfare,  if  the 
Administrator  or  Secretary  determines  that 
there  may  be  an  imminent  and  substantial 
threat  to  the  public  health  or  welfare  or  the 
environment  of  the  United  Stales,  including 
Tish.  shelirish,  and  wildlife,  public  and 
private  property,  shorelines,  beaches, 
habitats,  and  other  living  and  nonliving 
natural  resources  under  the  jurisdiction  or 
control  of  the  United  States,  because  of  an 
actual  or  threatened  discharge  of  oil  from  any 
vessel  or  offshore  or  onshore  facility  into  or 
upon  the  navigable  waters  of  the  United 
States. 

(d)  Response  actions  to  remove  discharges 
originating  ftt}m  operations  conducted 
subject  to  the  Outer  Continental  Shelf  Lands 
Act  shall  be  in  accordance  with  the  NCP. 

(e)  Where  appropriate,  when  a  discharge 
involves  radioactive  materials,  the  lead  or 
support  federal  agency  shall  act  consistent 
with  the  notification  and  assistance 
procedures  described  in  the  appropriate 
Federal  Radiological  Plan.  For  the  purpose  of 
the  NCP,  the  Federal  Radiological  Emergency 
Response  Plan  (FRERP)  (50  FR  46542. 
November  8. 1985)  is  the  appropriate  plan. 
Most  radiological  discharges  and  releases  do 
not  result  in  FRERP  activation  and  should  be 
handled  in  accordance  with  the  NCP. 
fiowever,  releases  from  nuclear  incidents 
subject  to  requirements  for  Tmancial 
protection  established  by  the  Nuclear 
Regulatory  Commission  under  the  Price- 
Anderson  amendments  (section  170)  of  the 
Atomic  Energy  Act  are  sjjecifically  excluded 
from  CERCLA  and  NCP  requirements. 

(f)  Removal  actions  involving  nuclear 
weapons  should  be  conducted  in  accordance 
with  the  joint  Department  of  Defense. 
Dep>artment  of  Energy,  and  FEMA  Agreement 
for  Response  to  Nuclear  Incidents  and 
Nuclear  Weapons  Significant  Incidents 
(Januarys.  1981). 

(g)  If  the  situation  is  beyond  the  capability 
of  state  and  local  governments  and  the 
statutory  authority  of  federal  agencies,  the 
President  may.  under  the  Disaster  Relief  Act 
of  1974.  act  upon  a  request  by  the  Governor 


and  declare  a  major  disaster  or  emergency 
and  appoint  a  FCO  to  coordinate  all  federal 
disaster  assistance  activities.  In  such  cases, 
the  OSC  would  continue  to  carry  out  OSC 
responsibilities  under  the  NCP.  but  would 
coordinate  those  activities  with  the  FCO  to 
ensure  consistency  with  other  federal 
disaster  assistance  activities. 

(h)  In  the  event  of  a  declaration  of  a  major 
disaster  by  the  President.  FEMA  may  activate 
the  FRP.  An  FtX).  designated  by  the 
Prf^sident,  may  implement  the  FRP  and 
coordinate  and  direct  emergency  assistance 
and  disaster  relief  of  impacted  individuals, 
business,  and  public  services  under  the 
Robert  T.  Stafford  Disa.ster  Relief  Act. 
Delivery  of  federal  assistance  is  facilitated 
through  twelve  functional  annexes  to  the  FRP 
known  as  ESFs.  EPA  coordinates  activities 
under  ESF  tlO — Hazardous  Materials,  which 
addresses  preparedness  and  response  to 
hazardous  materials  and  oil  incidents  caused 
by  a  natural  disaster  or  other  catastrophic 
event.  In  such  cases,  the  OSC/RPM  should 
coordinate  response  activities  with  the  FCO. 
through  the  incident-specific  ESF  110  Chair, 
to  ensure  consistency  with  federal  disaster 
assistance  activities. 

5.3.2    General  pattern  of  response,  (a) 
When  the  OSC  receives  a  report  of  a 
discharge,  actions  normally  should  be  taken 
in  the  following  sequence: 

(1)  Investigate  the  report  to  determine 
pertinent  information  such  as  the  threat 
posed  to  public  health  or  welfare  or  the 
environment,  the  type  and  quantity  of 
polluting  material,  and  the  source  of  the 
discharge. 

(2)  Offlcially  classify  the  size  (i.e..  minor, 
medium,  major)  and  type  (i.e.,  substantial 
threat  to  the  public  health  or  welfare,  worst 
case  discharge)  of  the  discharge  and 
determine  the  course  of  action  to  be  followed 
to  ensure  effective  and  immediate  removal, 
mitigation,  or  prevention  of  the  discharge. 
Some  discharges  that  are  classified  as  a 
substantial  threat  to  the  public  health  or 
welfare  may  be  further  classified  as  a  spill  of 
national  significance  by  the  Administrator  of 
EPA  or  the  Commandant  of  the  USCG.  The 
appropriate  course  of  action  may  be 
prescribed  in  S.3.4.  5.3.5,  and  5.3.6  of  this 
appendix. 

(A)  When  the  reported  discharge  is  an 
actual  or  potential  major  discharge, 
immediately  notify  the  RRT,  including  the 
affected  state,  if  appropriate,  and  the  NRC. 
and  ensure  notification  of  the  natural 
resource  trustees. 

(B)  When  the  investigation  shows  that  an 
actual  or  potential  medium  discharge  exists, 
the  OSC  shall  recommend  activation  of  the 
RRT.  if  appropriate. 

(C)  When  the  investigation  shows  that  an 
actual  or  potential  minor  discharge  exists,  the 
OSC  shall  monitor  the  situation  to  ensure 
that  proper  removal  action  is  being  taken. 

(3)  If  the  OSC  determines  that  effective  and 
immediate  removal,  mitigation,  or  prevention 
of  a  discharge  can  be  achieved  by  private 
party  efforts,  and  where  the  discharge  does 
not  pose  a  substantial  threat  to  the  public 
health  or  welfare,  determine  whether  the 
responsible  party  or  other  person  is  properly 
carrying  out  removal.  Removal  is  being  done 
properly  when: 


(A)  The  cleanup  is  fully  sufficient  to 
effectivr'y  and  immediately  remove, 
minimize,  or  mitigate  threat(s)  to  public 
health  and  welfare  and  the  environment. 
Removal  efforts  are  improper  to  the  extent 
that  federal  efforts  are  necessary  to  remove, 
minimize  further,  or  mitigate  those  threats; 
and 

(B)  The  removal  efforts  are  in  accordance 
with  applicable  regulations,  including  the 
NCP. 

(4)  Where  appropriate,  determine  whether 
a  state  or  political  subdivision  thereof  has  the 
capability  to  carry  out  any  or  all  removal 
actions.  If  so,  the  OSC  may  arrange  funding 
to  support  these  actions. 

(5)  Ensure  prompt  notification  of  the 
trustees  of  affected  natural  resources  in 
accordance  with  the  applicable  RCP  and 
ACP. 

(b)  Removal  shall  be  considered  complete 
when  so  determined  by  the  OSC  in 
consultation  with  the  Governor  or  Governors 
of  the  affected  states.  When  the  OSC 
considers  removal  complete.  OSLTF  removal 
funding  shall  end.  This  determination  shall 
not  preclude  additional  removal  actions 
under  applicable  state  law. 

5.3.3    Containment,  countermeosures,  and 
cleanup,  (a)  Defensive  actions  shall  begin  as 
soon  as  (wssible  to  prevent,  minimize,  or 
mitigate  threat(s)  to  the  public  health  or 
welfare  or  the  environment.  Actions  may 
include  but  are  not  limited  to:  Analyzing 
water  samples  to  determine  the  source  and 
spread  of  the  oil;  controlling  the  source  of 
discharge:  source  and  spread  control  or 
salvage  op>erations:  placement  of  physical 
barriers  to  deter  the  spread  of  the  oil  and  to 
protect  natural  resources  and  sensitive 
ecosystems;  measuring  and  sampling;  control 
of  the  water  discharged  from  upstream 
impoundment;  and  the  use  of  chemicals  and 
other  materials  in  accordance  with  subpart  | 
of  part  300  of  the  NCP  to  restrain  the  spread 
of  the  oil  and  mitigate  its  effects.  The  ACP 
should  be  consulted  for  procedures  to  be 
followed  for  obtaining  an  expedited  decision 
regarding  the  use  of  dispersants  and  other 
products  listed  on  the  NCP  Product 
Schedule. 

(b)  As  appropriate,  actions  shall  be  taken 
to  recover  the  oil  or  mitigate  its  effects.  Of 
the  numerous  chemical  or  physical  methods 
that  may  be  used,  the  chosen  methods  shall 
be  the  most  consistent  with  protecting  public 
health  and  welfare  and  the  environment. 
Sinking  agents  shall  not  be  used. 

(c)  Oil  and  contaminated  materials 
recovered  in  cleanup  operations  shall  be 
disposed  of  in  accordance  with  the  RCP, 
ACP,  and  any  applicable  laws,  regulations,  or 
requirements.  RRT  and  ACP  guidelines  may 
identify  the  disposal  plans  to  be  followed 
during  an  oil  spill  response  and  may  address: 
The  sampling,  testing,  and  classifying  of 
recovered  oil  and  oiled  debris;  the 
segregation  and  stockpiling  of  recovered  oil 
and  oiled  debris;  prior  state  disposal 
approvals  and  permits;  and  the  routes; 
methods  (e.g.  recycle/reuse,  on-site  burning, 
incineration,  landfilling.  etc.):  and  sites  for 
the  disp>osal  of  collected  oil,  oiled  debris,  and 
animal  carcasses. 

5.3.4     Response  to  a  substantial  threat  to 
the  public  health  or  welfare,  (a)  The  OSC 
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shall  determine  whether  a  discharge  results 
in  a  substantial  threat  to  public  health  or 
welfare  (including,  but  not  limited  to,  fish, 
shellfish,  wildlife,  other  natural  resources, 
the  public  and  private  beaches,  and 
shorelines  of  the  United  States).  Factors  to  be 
considered  by  the  OSC  in  making  this 
determination  include,  but  are  not  limited  to, 
the  size  of  the  discharge,  the  character  of  the 
discharge,  and  the  nature  of  the  threat  to 
public  health  or  welfere.  Upon  obtaining 
such  information,  the  OSC  shall  conduct  an 
evaluation  of  the  threat  posed,  based  on  the 
OSCs  experience  in  assessing  other 
discharges  and  consultation  with  senior  lead 
agency  officials  and  readily  available 
authorities  on  issues  outside  the  OSCs 
technical  expertise. 

(b)  If  the  investigation  by  the  OSC  shows 
that  the  discharge  poses  or  may  present  a 
substantial  threat  to  public  health  or  welfare, 
the  OSC  shall  direct  all  federal,  state,  or 
prirate  actions  to  remove  the  discharge  or  to 
mitigate  or  prevent  the  threat  of  such  a 
discharge,  as  appropriate.  In  directing  the 
response  in  such  cases,  the  OSC  may  ad 
without  regard  to  any  other  provision  of  law 
governing  contracting  procedures  or 
employment  of  personnel  by  the  federal 
government  to: 

(1)  Remove  or  arrange  for  the  removal  of 
the  discharge; 

(2)  Mitigate  or  prevent  the  substantial 
threat  of  the  discharge;  and 

(3)  Remove  and,  if  necessary,  destroy  a 
vessel  discharging,  or  threatening  to 
discharge,  by  whatever  means  are  available. 

(c)  In  the  case  of  a  substantial  threat  to  the 
public  health  or  welfare,  the  OSC  shall: 

(1)  Assess  opportunities  for  the  use  of 
various  special  teams  and  other  assistance, 
including  the  use  of  the  services  of  the 
NSFCC  as  appropriate; 

(2)  Request  immediate  activation  of  the 
RRT;  and 

(3)  Take  whatever  additional  response 
actions  are  deemed  appropriate,  including 
but  not  limited  to  implementation  of  the  ACP 
or  relevant  tank  vessel  or  facility  response 
plan. 

(d)  When  requested  by  the  OSC,  the  lead 
agency  or  RRT  shall  dispatc  h  appropriate 
personnel  to  the  scene  of  the  discharge  to 
assist  the  OSC  This  assistance  may  include 
technical  support  in  the  agency's  areas  of 
exfiertise  and  disseminating  information  to 
the  public.  The  lead  agency  shall  ensure  that 
a  contracting  officer  is  available  on  scene,  at 
the  request  of  the  OSC. 

5.  J.5    Enhanced  activities  during  a  spill  of 
national  significance,  (a)  A  discharge  may  be 
classified  as  a  SONS  by  the  Administrator  of 
EPA  for  discharges  occurring  in  the  inland 
zone  and  the  Commandant  of  the  USOG  for 
discharges  occurring  in  the  coastal  zone. 

(b)  For  a  SONS  in  the  inland  zone,  the  EPA 
Administrator  may  name  a  senior  Agency 
ofTicial  to  assist  the  OSC  in:  (1) 
Communicating  with  affected  parties  and  the 
public;  and  (2)  coordinating  federal,  state, 
local,  and  international  resources  at  the 
national  level.  This  strategic  coordination 
will  involve,  as  appropriate,  the  NRT,  RRT(s), 
the  Govemor(s)  of  affected  state(s),  and  the 
mayor(s)  or  other  chief  executive(s)  of  local 
govenunent(s). 


(c)  For  a  SONS  in  the  coastal  zone,  the 
USOG  Commandant  may  name  a  National 
Incident  Commander  (NIC)  who  will  assume 
the  role  the  OSC  in:  (1)  Communicating  with 
affected  parties  and  the  public;  and  (2) 
coordinating  federal,  state,  local,  and 
international  resources  at  the  national  level. 
This  strategic  coordination  shall  involve,  as 
appropriate,  the  NRT,  RRT(s),  the 
Govemor(s)  of  affected  state(s),  and  the 
mayorfs)  or  other  chief  executive(s)  of  local 
govenmient(s). 

5.3.6  Response  to  worst  case  discharges. 
(a)  If  the  investigation  by  the  OSC  shows  that 
a  discharge  is  a  worst  case  discharge  or  there 
is  a  substantial  threat  of  such  a  discharge,  the 
OSC  shall: 

(1)  Notify  the  NSFCC; 

(2)  Require,  where  applicable, 
implementation  of  the  worst  case  portion  of 
an  approved  tank  vessel  or  facility  response 
plan; 

(3)  Implement  the  worst  case  portion  of  the 
ACP,  if  appropriate;  and 

(4)  Take  whatever  additional  resjjonse 
actions  are  deemed  appropriate. 

(b)  Under  the  direction  of  the  OSC,  the 
NSFCC  shall  coordinate  use  of  private  and 
public  personnel  and  equip-ment,  including 
strike  teams,  to  remove  a  worst  case 
discharge  and  mitigate  or  prevent  a 
substantial  threat  of  such  a  discharge. 

5.3.7  Multi-regional  responses,  (a)  if  a 
discharge  moves  from  the  area  covered  by 
one  ACP  or  RCP  into  another  area,  the 
authority  for  response  actions  should 
likewise  shift.  If  a  discha-rge  affects  areas 
covered  by  two  or  more  ACPs  or  RCPs.  the 
response  mechanisms  of  each  applicable  plan 
may  be  activated.  In  this  case,  response 
actions  of  all  regions  concerned  shall  be  fully 
coordinated  as  detailed  in  the  RCPs  and 
ACPs. 

(b)  There  shall  be  only  one  OSC  at  any  time 
during  the  course  of  a  resf>onse  operation. 
Should  a  discharge  affect  two  or  more  areas, 
EPA,  the  usee,  DOD,  DOE.  or  other  lead 
agency,  as  appropriate,  shall  give  prime 
consideration  to  the  area  vulnerable  to  the 
greatest  threat,  in  determining  which  agency 
should  provide  the  OSC.  The  R.RT  shall 
designate  the  OSC  if  the  RRT  member 
agencies  who  have  response  authority  within 
the  affected  areas  are  unable  to  agree  on  the 
designation.  The  NRT  shall  designate  the 
OSC  if  members  of  one  RRT  or  two  adjacent 
RRTs  are  unable  to  agree  on  the  designation. 

5.3.8  Worker  health  and  safety,  (a) 
Response  actions  under  the  NCP  shall 
comply  with  the  provisions  for  response 
action  worker  safety  and  health  in  29  CFR 
1910.120.  The  national  response  system 
meets  the  requirements  of  29  CFR  1910.120 
concerning  use  of  an  incident  command 
system. 

(b)  In  a  response  action  taken  by  a 
responsible  party,  the  responsible  jjarty  must 
assure  that  an  occupational  safety  and  health 
program  consistent  with  29  CFR  1910.120  is 
made  available  for  the  protection  of  workers 
at  the  response  site. 

(c)  In  a  response  taken  under  the  .NCP  by 
a  lead  agency,  an  occupational  safety  and 
health  program  should  be  made  available  for 
the  protection  of  workers  at  the  response  site, 
consistent  with,  and  to  the  extent  required 


by,  29  CFR  1910.120.  Contracts  relating  to  a 
response  action  under  the  NCP  should 
contain  assurances  that  the  contractor  at  the 
response  site  will  comply  with  this  program 
and  with  any  applicable  provisions  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(OSH  Act)  and  state  laws  with  plans 
approved  under  section  18  of  the  OSH  Act. 

(d)  When  a  state,  or  political  subdivision 
of  a  state,  without  an  OSHA-approved  state 
plan  is  the  lead  agency  for  response,  the  state 
or  political  subdivision  must  comply  with 
standards  in  40  CFR  part  311,  promulgated 
by  the  EPA  pursuant  to  section  126(f)  of  the 
.Superfund  Amendments  and  Reauthorization 
Act  of  1986  (SARA). 

(e)  Requirements,  standards,  and 
regulations  of  the  OSH  Act  and  of  state  OSH 
laws  not  directly  referenced  in  paragraphs  (a) 
through  (d)  of  this  section,  must  be  complied 
with  where  applicable.  Federal  OSH  Act 
requirements  include,  among  other  things. 
Construction  Standards  (29  CFR  part  1926), 
General  Industry  Standards  (29  CTR  part 
1910),  and  the  general  duty  requirement  of 
section  5(a)(1)  of  the  OSH  Act  (29  U.S.C 
654(a)(1)).  No  action  by  the  lead  agency  with 
respect  to  response  activities  under  the  NCP 
constitutes  an  exercise  of  statutory  authority 
within  the  meaning  of  section  4(b)(1)  of  the 
OSH  Act.  All  governmental  agencies  and 
private  employers  are  directly  responsible  for 
the  health  and  safety  of  their  own  employees. 

5.4  Disposal 

Oil  recovered  in  cleanup  operations  shall 
be  disposed  of  in  accordance  with  the  RCP. 
ACP,  and  any  applicable  laws,  regulations,  or 
requirements.  RRT  and  ACP  guidelines  may 
identify  the  disptosal  plans  to  be  followed 
during  an  oil  spill  response  and  may  address: 
The  sampling,  testing,  and  classifying  of 
recovered  oil  and  oiled  debris;  the 
segregation  and  stockpiling  of  recovered  oil 
and  oiled  debris;  prior  state  disp>osal 
approvals  and  permits;  and  the  routps; 
methods  (e.g.  recycle/reuse,  on-site  burning, 
incineration,  landfilling,  etc.);  and  sites  for 
the  disposal  of  collected  oil,  oiled  debris,  and 
animal  carcasses. 

5.5  Natural  Resource  Trustees 

5.5.1    Damage  assessment,  [a]  Vpon 
notification  or  discovery  of  injury  to, 
destruction  of,  loss  of,  or  threat  to  natural 
resources,  trustees  may,  pursuant  to  section 
1006  of  the  OPA,  take  the  following  actions 
as  appropriate: 

(1)  Conduct  a  preliminary  survey  of  the 
area  affected  by  the  discharge  to  determine  if 
trust  resources  under  their  jurisdiction  are,  or 
potentially  may  be.  affected: 

(2)  Cooperate  with  the  OSC  in  coordinating 
assessments,  investigations,  and  planning; 

(3)  Carry  out  damage  assessments;  or 

(4)  Devise  and  carry  out  a  plan  for 
restoration,  rehabilitation,  replacement,  or 
acquisition  of  equivalent  natural  resources. 
In  assessing  damages  to  natural  resources,  the 
federal,  state,  and  Indian  tribe  trustees  have 
the  option  of  following  the  procedures  for 
natural  resource  damage  assessments  located 
at  43  CFR  pan  11. 

(b)  Upon  notification  or  discovery  of  injury 
to,  destruction  of,  loss  of.  or  loss  of  use  of. 
natural  resources,  or  the  potential  for  such. 
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resulting  from  a  discharge  of  oil  occurring 
after  August  18. 1990.  the  trustees,  pursuant 
to  section  1006  of  the  OPA,  are  to  take  the 
following  actions: 

(1)  In  accordance  with  OPA  section 
1006(e).  determine  the  need  for  assessment  of 
natural  resource  damages,  collect  data 
necessary  for  a  potential  damage  assessment, 
and.  where  appropriate,  assess  damages  to 
natural  resources  under  their  trusteeship;  and 

(2)  As  appropriate,  and  sub)ect  to  the 
public  participation  requirements  of  OPA 
section  1006(c).  develop  and  implement  a 
plan  for  the  restoration,  rehabilitation, 
replacement,  or  acquisition  of  the  equivalent, 
of  the  natural  resources  under  their 
trusteeship. 

(c)(1)  The  trustees,  through  the  lead 
administrative  trustee,  shall  provide  timely 
advice  on  recommended  actions  concerning 
trustee  resources  that  are  potentially  affected 
by  a  discharge  of  oil.  This  may  include 
providing  assistance  to  the  OSC  in 
identifying/recommending  pre-approved 
response  techniques  and  in  predesignating 
shoreline  types  and  areas  in  ACPs. 

(2)  The  trustees  shall  assure,  through  the 
lead  administrative  trustee,  that  the  OSC  is 
informed  of  their  activities  regarding  natural 
resource  damage  assessment  that  may  affect 
response  operations  in  order  to  assure 
coordination  and  minimize  any  interference 
with  such  operations. 

(3)  The  OSC  deploys  fiederal  response 
resources,  including  but  not  limited  to 
aircrafl.  vessels,  and  booms  to  contain  and 
remove  discharged  oil.  When  circumstances 
permit,  the  OSC  shall  share  the  use  of  federal 
response  resources  with  the  trustees, 
providing  trustee  activities  do  not  interfiere 
with  response  actions.  The  lead 
administrative  trustee  shall,  as  appropriate, 
apply  to  the  OSC  for  access  to  federal 
response  resources  on  behalf  of  all  trustees. 

(d)  The  authority  of  federal  trustees 
includes,  but  is  not  limited  to  the  following 
actions: 

(1)  Requesting  that  the  Attorney  General 
seek  compensation  from  the  responsible 
parties  for  the  damages  assessed  and  for  the 
costs  of  an  assessment  and  of  restoration 
planning;  and 

(2)  Participating  in  negotiations  between 
the  United  States  and  potentially  responsible 
parties  (PRPs)  to  obtain  PRP-fmanced  or  PRP- 
conducted  assessments  and  restorations  for 
injured  resources  or  protection  for  threatened 
resources  and  to  agree  to  covenants  not  to 
sue.  where  appropriate. 

(3)  Initiating  damage  assessments,  as 
provided  in  OPA  section  6002. 

(e)  Actions  which  may  be  taken  by  any 
trustee  pursuant  to  section  311(f)(5)  of  the 
CWA  or  section  1006  of  the  OPA  include,  but 
are  not  limited  to,  any  of  the  following: 

(1)  Requesting  that  an  authorized  agency 
issue  an  administrative  order  or  pursue 
injunctive  relief  against  the  parties 
responsible  for  the  discharge;  or 

(2)  Requesting  that  the  lead  agency  remove, 
or  arrange  for  the  removal  of  any  oil  from  a 
contaminated  medium  pursuant  to  section 
311  of  the  CWA. 

5.5.2    Lead  administrative  trustee.  The 
lead  administrative  trustee  is  a  federal 
natural  resource  trustee  who  is  designated  on 


an  incident-by-incident  basis  and  chosen  by 
the  other  federal  trustees  whose  natural 
resources  are  affected  by  the  incident  The 
lead  administrative  trustee  facilitates 
effective  and  efficient  communication 
between  the  OSC  and  the  other  federal 
natural  resource  trustees  during  respon.se 
operations  and  is  responsible  (or  applying  to 
the  OSC  fior  access  to  federal  response 
resources  on  behalf  of  all  trustees  for 
initiation  of  damage  assessment  and  claims 
for  injuries  to  natural  resources. 

5.5. J    On-scene  Coordinator  (OSCl 
coordination,  (a)  The  OSC  shall  ensure  that 
the  natural  resource  trustees  are  promptly 
notified  in  the  event  of  any  discbarge  of  oil. 
to  the  maximum  extent  practicable,  as 
provided  in  the  Fish  and  Wildlife  and 
Sensitive  Environments  Plan  annex  to  the 
ACP  for  the  area  in  which  the  discharge 
occurs.  The  OSC  and  the  trustees  shall 
coordinate  assessments,  evaluations, 
investigations,  and  planning  with  respect  to 
appropriate  removal  actions.  The  OSC  shall 
consult  with  the  affected  trustees  on  the 
appropriate  removal  action  to  be  taken. 

(b)  The  trustees  will  provide  timely  advice 
concerning  reconnmended  actions  with 
regard  to  trustee  resources  that  are 
potentially  affected.  This  may  include 
providing  assistance  to  the  OSC  in 
identifying/recommending  pre-approved 
response  techniques,  and  in  predesignating 
shoreline  types  and  areas  in  ACPs. 

(c)  The  trustees  also  will  assure  that  the 
OiJC  is  informed  of  their  activities  regarding 
natural  resource  damage  assessment  that  may 
affect  response  operations. 

5.5.4    Dissemination  of  information,  (a) 
When  an  Incident  occurs.  It  is  imperative  to 
give  the  public  prompt,  accurate  information 
on  the  nature  of  the  incident  and  the  actions 
underway  to  mitigate  the  damage.  OSCs  and 
conmiunity  relations  personnel  should 
ensure  that  all  appropriate  public  and  private 
interests  are  kept  informed  and  that  their 
concerns  are  considered  throughout  a 
response.  They  should  coordinate  with 
available  public  affairs/ community  relations 
resources  to  carry  out  this  responsibility. 

(b)  An  on-scene  news  office  may  be 
established  to  coordinate  media  relations  and 
to  issue  official  federal  information  on  an 
incident  Whenever  possible,  it  will  be 
headed  by  a  representative  of  the  lead 
agency.  The  OSC  determines  the  location  of 
the  on-scene  news  office,  but  every  effort 
should  be  made  to  locate  it  near  the  scene  of 
the  incident.  If  a  participating  agency 
believes  public  interest  warrants  the  issuance 
of  statements  and  an  on-scene  news  office 
has  not  been  established,  the  affected  agency 
should  recommend  Its  establishment.  All 
fiederal  news  releases  or  statements  by 
participating  agencies  should  be  cleared 
through  the  OSC  Information  dissemination 
relating  to  natural  resource  damage 
assessment  activities  shall  be  coordinated 
through  the  lead  administrative  trxistee.  The 
designated  lead  administrative  trustee  may 
assist  the  OSC  by  disseminating  information 
on  issues  relating  to  damage  assessment 
activities.  Following  teraiination  of  the 
removal  activity,  information  dissemination 
on  damage  assessment  activities  shall  be 
through  the  lead  administrative  trustee. 


5.5.5    Responsibilities  of  trustees,  (a) 
Where  there  are  multiple  trustees,  because  of 
coexisting  or  contiguous  natural  resources  or 
concurrent  jurisdictions,  they  should 
coordinate  and  cooperate  in  carrying  out 
these  responsibilities. 

(b)  Trustees  are  responsible  for  designating 
to  the  RRTs  and  the  Area  Committees,  for 
inclusion  in  the  RCP  and  the  ACP, 
appropriate  contacts  to  receive  notifications 
from  the  OSCs  of  discharges. 

(c)(1)  Upon  notification  or  discovery  of 
injury  to,  destruction  of.  loss  of,  or  threat  to 
natural  resources,  trustees  may,  pursuant  to 
section  31 1(f)(5)  of  the  CWA,  take  the 
following  or  other  actions  as  appropriate: 

(A)  Conduct  a  preliminary  survey  of  the 
area  affected  by  the  discharge  or  release  to 
determine  if  trust  resources  under  their 
jurisdiction  are,  or  potentially  may  be, 
affected; 

(B)  Cooperate  vrith  the  OSC  in  coordinating 
assessments,  investigations,  and  planning; 

(Q  Cany  out  damage  assessments;  or 
(D)  Devise  and  carry  out  a  plan  for 
restoration,  rehabilitation,  replacement,  or 
acquisition  of  equivalent  natural  resources. 
In  assessing  damages  to  natural  resources,  the 
federal,  state,  and  Indian  tribe  trustees  have 
the  option  of  following  the  procedures  for 
natural  resource  damage  assessments  located 
at  43  CFR  part  11. 

(2)  Upon  notification  or  discovery  of  injury 
to.  destruction  of,  loss  of,  or  loss  of  use  of. 
natural  resources,  or  the  potential  for  such, 
resulting  from  a  discharge  of  oil  occurring 
after  August  IS,  1990.  the  trustees,  pursuant 
to  section  1006  of  the  OPA,  are  to  take  the 
following  actions: 

(A)  In  accordance  with  OPA  section 
1006(e),  determine  the  need  for  assessment  of 
natural  resource  damages,  collect  data 
necessary  for  a  potential  damage  assessment, 
and,  where  appropriate,  assess  damages  to 
natural  resources  under  their  trusteeship;  and 

(B)  As  appropriate,  and  subject  to  the 
public  participation  requirements  of  OPA 
section  1006(c),  develop  and  implement  a 
plan  for  the  restoration,  rehabilitation, 
replacement,  or  acquisition  of  the  equivalent, 
of  the  natural  resources  under  their 
trusteeship; 

(3)(A)  The  trustees,  through  the  lead 
administrative  trustee,  shall  provide  timely 
advice  on  recommended  actions  concerning 
tixistee  resources  that  are  potentially  affected 
by  a  discharge  of  oil.  This  may  include 
providing  assistance  to  the  OSC  In 
identifying/ recommending  pre-approved 
response  techniques  and  in  predesignating 
shoreline  types  and  areas  in  ACPs. 

(B)  The  trustees  shall  assure,  through  the 
lead  administrative  trustee,  that  the  OSC  is 
informed  of  their  activities  regarding  natural 
resource  damage  assessment  that  may  affect 
response  operations  in  order  to  assure 
coordination  and  minimize  any  interference 
with  such  operations. 

(Q  When  circumstances  permit,  the  OSC 
shall  share  the  use  of  federal  response 
resources  (including  but  not  limited  to 
aircraft,  vessels,  and  booms  to  contain  and 
remove  discharged  oil)  with  the  trustees, 
providing  trustee  activities  do  not  interfiere 
with  response  actions.  The  lead 
administrative  trustee  shall,  as  appropriate. 
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apply  to  the  OSC  for  access  to  federal 
response  resources  on  behalf  of  all  trustees 
for  initiation  of  damage  assessment  and 
claims  for  injuries  to  natural  resources. 

(d)  The  authority  of  federal  trustees 
includes,  but  it  not  limited  to  the  following 
actions: 

(1)  Requesting  that  the  Attorney  General 
seek  compensation  from  the  responsible 
parties  for  the  damages  assessed  and  for  the 
costs  of  an  assessment  and  of  restoration 
planning;  and 

(2)  Initiating  damage  assessments,  as 
provided  In  OPA  section  6002.       , 

(e)  Actions  which  may  be  taken  l^  any 
trustee  pursuant  to  section  1006  of  the  OPA 
include,  but  are  not  limited  to,  any  of  the 
following: 

(1)  Requesting  that  an  authorized  agency 
issue  an  administrative  order  or  pursue 
injunctive  relief  against  the  parties 
responsible  for  the  discharge  or  release;  or 

(2)  Requesting  that  the  Irad  agency  remove, 
or  arrange  for  the  removal  of,  or  provide  for 
remedial  action  with  resp>ect  to.  any  oil  from 
a  contaminated  medium  pursuant  to  section 
311  of  CW  A. 

5.8    Oil  Spill  Liability  Trust  Fund 

5.6. 1    Funding,  (a)  The  OSLTF  is  available 
under  certain  circumstances  to  fund  removal 
of  oil  performed  under  section  311  of  the 
CWA.  Those  circumstances  and  the 
procedures  for  accessing  the  OSLTF  are 
described  in  33  CFR  subchapter  M.  The 
responsible  party  is  liable  for  costs  of  federal 
removal  and  damages  in  accordance  with 
section  31 1(f)  of  the  CWA,  section  1002  of 
the  OPA,  and  other  federal  laws. 

(b)  Response  actions  other  than  removal, 
such  as  scientific  investigations  not  in 
support  of  removal  actions  or  law 
enforcement,  shall  be  provided  by  the  agency 
with  legal  responsibility  for  those  speciflc 
actions. 

(c)  The  funding  of  a  response  to  a  discharge 
frtm  a  federally  owned,  operated,  or 
supervised  facility  or  vessel  is  the 
responsibility  of  the  owning,  operating,  or 
supervising  agency. 

(d)  The  following  agencies  have  funds 
available  for  certain  discharge  removal 
actions: 

(1)  EPA  may  provide  funds  to  begin  timely 
discharge  removal  actions  when  the  OSC  is 
an  BPA  representative. 

(2)  OOD  has  two  specific  sources  of  funds 
that  may  be  applicable  to  an  oil  discharge 
under  appropriate  circimistances.  This  does 
not  consider  military  resources  that  might  be 
made  av&ilable  under  specific  conditions. 

(i)  Funds  required  for  removal  of  a  sunken 
vessel  or  similar  obstruction  of  navigation  are 
available  to  the  Corps  of  Engineers  through 
Civil  Works  Appropriations,  Operations  and 
Maintenance,  General. 

(ii)  The  U.S.  Navy  (USN)  may  conduct 
salvage  operations  contingent  on  defense 
operational  commitments,  when  funded  by 
the  requesting  agency.  Such  funding  may  be 
requested  on  a  direct  cite  basis. 

(3)  Pursuant  to  Title  1  of  the  OPA,  the  state 
or  states  affected  by  a  discharge  of  oil  may 
act  where  necessary  to  remove  such 
discharge.  Pursuant  to  33  CFR  subchapter  M, 
states  may  be  reimbursed  from  the  OSLTF  for 


the  reasonable  costs  incurred  in  such  a 
removal. 

5.6.2    Claims,  (a)  Qaims  are  authorized  to 
be  presented  to  the  OSLTF  under  section  ► 
1013  of  the  OPA  of  1990,  for  certain 
uncomp)ensated  removal  costs  or 
uncompensated  damages  resulting  from  the 
discharge,  or  substantial  threat  of  discharge, 
of  oil  from  a  vessel  or  facility  into  or  upon 
the  navigable  waters,  adjoining  shorelines,  or 
exclusive  economic  zone  of  the  United 
States. 

(b)  Anyone  desiring  to  file  a  claim  against 
the  OSLTF  may  obtain  general  information 
on  the  procedure  for  filing  a  claim  from  the 
Director,  National  Pollution  Funds  Center, 
Suite  1000.  4200  Wilson  Boulevard, 
Arlington,  Virginia,  22203-1804,  (703)  235- 
4756. 

5. 7  Documentation  and  cost  recovery 

All  OSLTF  users  need  to  collect  and 
maintain  documentation  to  support  all 
actions  taken  under  the  CWA.  In  general, 
documentation  shall  be  sufficient  to  support 
full  cost  recovery  for  resources  utilized  and 
shall  identify  the  source  and  circumstances 
of  the  incident,  the  resp>onsible  pwrty  or 
parties,  and  impacts  and  potential  impacts  to 
public  health  and  welfare  and  the 
environment.  Documentation  procedures  are 
contained  in  33  CFR  subchapter  M. 

(b)  When  appropriate,  documentation  shall 
also  be  collected  for  scientific  understanding 
of  the  environment  and  for  research  and 
development  of  improved  response  methods 
and  technology.  Funding  for  these  actions  is 
restricted  by  section  6002  of  the  OPA. 

(c)  As  requested  by  the  NRT  or  RRT,  the 
OSC  shall  submit  to  the  NRT  or  RRT  a 
complete  report  on  the  removal  operation 
and  the  actions  taken.  The  RRT  shall  review 
the  OSC  report  with  its  comments  or 
recommendations  within  30  days  after  the 
RRT  has  received  the  OSC  report.  The  OSC 
report  shall  record  the  situation  as  it 
developed,  the  actions  taken,  the  resources 
committed,  and  the  problems  encountered. 

(d)  OSCs  shall  ensure  the  necessary 
collection  and  safeguarding  of  information, 
samples,  and  reports.  Samples  and 
information  shaJl  be  gathered  expeditiously 
during  the  response  to  ensure  an  accurate 
record  of  the  impacts  incurred. 
Documentation  materials  shall  be  made 
available  to  the  trustees  of  affected  natural 
resources.  The  OSC  shall  make  available  to 
the  trustees  of  affected  natural  resources 
information  and  documentation  in  the  OSC's 
possession  that  can  assist  the  trustees  in  the 
determination  of  actual  or  {X)tential  natural 
resource  injuries. 

(e)  Information  and  reports  obtained  by  the 
EPA  or  USOG  OSC  shall  be  transmitted  to  the 
appropriate  offices  responsible  for  follow-up 
actions. 

5. 8  National  response  priorities 

(a)  Safety  of  human  life  must  be  given  the 
top  priority  during  every  response  action. 
This  includes  any  search  and  rescue  efforts 
in  the  general  proximity  of  the  discharge  and 
the  insurance  of  safety  of  response  persotmel. 

(b)  Stabilizing  the  situation  to  preclude  the 
event  frtun  worsening  is  the  next  priority.  All 
efforts  must  be  focused  on  saving  a  vessel 


that  has  been  involved  in  a  grounding, 
collision,  fire,  or  explosion,  so  that  it  does 
not  compound  the  problem.  Comparable 
measures  should  be  taken  to  stabilize  a 
situation  involving  a  facility,  pipeline,  or 
other  source  of  pollution.  Stabilizing  the 
situation  includes  securing  the  source  of  the 
spill  and/or  removing  the  remaining  oil  from 
the  container  (vessel,  tank,  or  pipeline)  to 
prevent  additional  oil  spillage,  to  reduce  the 
need  for  follow-up  response  action,  and  to 
minimize  adverse  impact  to  the  environment. 

(c)  The  response  must  use  all  necessary 
containment  and  removal  tactics  in  a 
coordinated  manner  to  ensure  a  timely, 
effective  response  that  minimizes  adverse 
impact  to  the  environment. 

(d)  All  parts  of  this  national  response 
strategy  should  be  addressed  concurrently, 
but  safety  and  stabilization  are  the  highest 
priorities.  The  OSC  should  not  delay 
containment  and  removal  decisions 
unnecessarily  and  should  take  actions  to 
minimize  adverse  impact  to  the  environment 
that  begin  as  soon  as  a  discharge  occurs,  as 
well  as  actions  to  minimize  further  adverse 
envirotunental  impact  from  additional 
dischai^ges. 

(e)  The  priorities  set  forth  in  this  section 
are  broad  in  nature,  and  should  not  be 
interpreted  to  preclude  the  consideration  of 
other  priorities  that  may  arise  on  a  site- 
specific  basis. 

6.0  Response  coordination 

6. 1  Nongovernmental  participation 

(a)  Industry  groups,  academic 
organizations,  and  others  are  encouraged  to 
commit  resources  for  response  operations. 
Specific  commitments  should  be  listed  in  the 
RCP  and  ACP.  Those  entities  required  to 
develop  tank  vessel  and  fecility  response 
plans  under  CWA  section  311(j)  must  be  able 
to  resfwnd  to  a  worst  case  discharge  to  the 
maximum  extent  practicable,  and  should 
commit  sufficient  resources  to  implement 
other  aspects  of  those  plans. 

(b)  The  technical  and  scientific  information 
generated  by  the  local  community,  along 
with  information  from  federal,  state,  and 
local  governments,  should  be  used  to  assist 
the  OSC  in  devising  response  strategies 
where  effective  standard  techniques  are 
unavailable.  Such  information  and  strategies 
will  be  incorporated  into  the  ACP,  as 
appropriate.  The  SSC  may  act  as  liaison 
between  the  OSC  and  such  interested 
organizations. 

(c)  ACPs  shall  establish  procedures  to 
allow  for  well  organized,  worthwhile,  and 
safe  use  of  volunteers,  including  compliance 
with  requirements  regarding  worker  health 
and  safety.  ACPs  should  provide  for  the 
direction  of  volunteers  by  the  OSC  or  by 
other  federal,  state,  or  local  officials 
knowledgeable  in  contingency  operations 
and  capable  of  providing  leadership.  ACPs 
also  should  identify  specific  areas  in  which 
volunteers  can  be  used,  such  as  beach 
surveillance,  logistical  support,  and  bird  and 
wildlife  treatment  Unless  specifically 
requested  bynhe  OSC,  volunteers  generally 
should  not  be  used  for  physical  removal  or 
remedial  activities.  If,  in  the  judgment  of  the 
OSC,  dangerous  conditions  exist,  volunteers 
shall  be  restricted  frDm  on-scene  operations. 
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(d)  Nongovernmental  participation  must  be 
in  compliance  with  the  requirements  of 
subpart  H  of  the  NCP  if  any  recovery  of  costs 
will  be  sought 

6.2    Natural  resource  trustees 

6.2.  t    Federal  agencies,  (a)  The  President 
is  required  to  designate  in  the  NCP  those 
federal  ofTictals  who  are  to  act  on  behalf  of 
the  public  as  trustees  for  natural  resources. 
These  designated  federal  officials  shall  act 
pursuant  to  section  1006  of  the  OPA.  Natural 
resources  means  land.  Tish.  wildlife,  biota, 
air.  water,  ground  water,  drinking  water 
supplies,  and  other  such  resources  belonging 
to.  managed  by.  held  in  trust  by.  ap{)ertaining 
to,  or  otherwise  controlled  (hereinafter 
referred  to  as  "managed  or  controlled")  by 
the  United  States,  iru:luding  the  resources  of 
the  exclusive  economic  zone. 

(b)  The  following  Individuals  shall  be  the 
designated  trustee(s)  for  general  categories  of 
natural  resources.  They  are  authorized  to  act 
pursuant  to  section  1006  of  the  OPA  when 
there  is  injury  to,  destruction  of.  loss  of.  or 
threat  to  natural  resources  as  a  result  of  a 
dischargie  of  oil.  Notwithstanding  the  other 
designations  in  this  section,  the  5>ecretaries  of 
Commerce  and  the  Interior  shall  act  as 
trustees  of  those  resources  subject  to  their 
respective  management  or  control. 

(1)  The  Secretary  of  Commerce  shall  act  as 
trustee  for  natural  resources  managed  or 
controlled  by  DOC  or  by  other  federal 
agencies  and  that  are  found  in.  or  under,  or 
using  waters  navigable  by  deep  draft  vessels, 
in,  under,  or  using  tidally  influenced  waters 
or  waters  of  the  contiguous  zone,  the 
exclusive  economic  zone,  the  outer 
continental  shelf,  and  in  upland  areas  serving 
as  habitat  for  marine  mammals  and  other 
protected  species.  However,  before  the 
Secretary  takes  an  action  with  respect  to  an 
afft>cted  resource  under  the  management  or 
protection  of  another  federal  agency,  he  shall, 
whenever  practicable,  seek  to  obtain 
concurrence  of  that  other  federal  agency. 
Examples  of  the  Secretary's  trusteeship 
include  marine  Fishery  resources  and  their 
supporting  ecosystems;  most  anadmmous 
Fish:  certain  endangered  species  and  marine 
mammals;  and  the  resources  of  National 
Marine  Sanctuaries  and  National  Estuarine 
Research  Reserves. 

(2)  The  Secretary  of  the  Interior  shall  act 
as  trustee  for  natural  resources  managed  or 
controlled  by  DOI.  Examples  of  the 
Secretary's  trusteeship  include  migratory 
birds:  certain  anadromous  Tish,  endangered 
species,  and  marine  mammals,  federally 
owned  minerals;  and  certain  federally 
managed  water  resources.  The  Secretary  of 
the  Interior  shall  also  be  trustee  for  those 
natural  resources  for  which  an  Indian  tribe 
would  otherwise  act  as  trustee  in  those  cases 
where  the  United  States  acts  on  behalf  of  the 
Indian  tribe. 

(3)  Secretary  for  the  land  managing  agency. 
For  natural  resources  located  on.  over,  or 
under  land  administered  by  the  United 
States,  the  trustee  shall  be  the  head  of  the 
department  in  which  the  land  managing 
agency  is  found.  The  trustees  for  the 
principal  federal  land  managing  agencies  are 
the  Secretaries  of  DOI.  USDA.  DOD,  and 
DOE. 


(4)  Head  of  Authorized  Agencies.  For 
natural  resources  located  within  the  United 
States  but  not  otherwise  described  in  this 
section,  the  trustee  is  the  head  of  the  federal 
agency  or  agencies  authorized  to  manage  or 
control  those  resources. 

6.2.2  State,  (a)  State  trustees  shall  act  on 
behalf  of  the  public  as  trustees  for  natural 
resources  within  the  boundary  of  a  state  or 
belonging  to,  managed  by.  controlled  by,  or 
appertaining  to  such  state.  For  the  purposes 
of  section  6.1,  the  definition  of  the  term 
"state"  does  not  include  Indian  tribes. 

(b)  The  Governor  of  a  state  is  encouraged 
to  designate  a  lead  state  trustee  to  coordinate 
alt  state  trustee  responsibilities  with  other 
trustee  agencies  and  with  respon.se  activities 
of  the  RRT  and  OSC  The  state's  lead  trustee 
would  designate  a  representative  to  serve  as 
a  contact  with  the  OSC  This  individual 
should  have  ready  access  to  appropriate  state 
officials  with  environmental  protection, 
emergency  response,  and  natural  resource 
responsibilities.  The  EPA  Administrator  or 
USOG  Commandant  or  their  designees  may 
appoint  the  lead  state  trustee  as  a  member  of 
the  Area  Committee.  Response  strategies 
should  be  coordinated  between  the  state  and 
other  trustees  and  the  OSC  for  specific 
natural  resource  locations  in  an  inland  or 
coastal  zone,  and  should  be  included  in  the 
Fish  and  Wildlife  and  Sensitive 
Environments  Plan  annex  of  the  ACP. 

6.2.3  Indian  tribes.  The  tribal  chairmen 
(or  heads  of  the  governing  bodies)  of  Indian 
tribes,  as  defined  in  section  1.5.  or  a  person 
designated  by  the  tribal  officials,  shall  act  on 
behalf  of  the  Indian  tribes  as  trustees  for  the 
natural  resources  belonging  to,  managed  by. 
cor.trollcxl  by.  or  appertaining  to  such  Indian 
tribe,  or  held  in  trust  for  the  benefit  of  such 
Indian  tribe,  or  belonging  to  a  member  of 
such  Indian  tribe,  if  such  resources  are 
subject  to  a  trust  restriction  on  alienation. 
When  the  tribal  chairman  or  head  of  the 
tribal  governing  body  designates  another 
person  as  trustee,  the  tribal  chairman  or  head 
of  the  tribal  governing  body  shall  notify  the 
President  of  such  designation. 

6.2.4  Foreign  trustees.  Pursuant  to  section 
1006  of  the  OPA.  foreign  trustees  shall  act  on 
behalf  of  the  head  of  a  foreign  government  as 
trustees  for  natural  resources  belonging  to, 
managed  by.  controlled  by,  or  appertaining  to 
such  foreign  government. 

6.3    Federal  agencies 

(a)  Federal  agencies  listed  in  this  appendix 
have  duties  established  by  statute,  executive 
order,  or  Presidential  directive  which  may 
apply  to  federal  response  actions  following, 
or  in  prevention  of,  the  discharge  of  oil. 
Some  of  these  agencies  also  have  duties 
relating  to  the  restoration,  rehabilitation, 
replacement,  or  acquisition  of  equivalent 
natural  resources  injured  or  lost  as  a  result 
of  such  discharge.  The  NRT.  RRT.  and  Area 
Committee  organizational  structure,  and  the 
NCP.  RCPs.  and  ACPs  provide  for  agencies  to 
coordinate  with  each  other  in  carrying  out 
these  duties. 

(b)  Federal  agencies  may  be  called  upon  by 
an  OSC  during  response  planning  and 
implementation  to  provide  assistance  in  their 
respective  areas  of  expertise,  consistent  with 
the  agencies'  capabilities  and  authorities. 


(c)  In  addition  to  their  general 
responsibilities,  federal  agencies  should: 

(1)  Make  necessary  information  available  to 
the  Secretary  of  the  NRT,  RRTs.  Area 
Committees,  and  OSCs: 

(2)  Provide  representatives  to  the  NRT  and 
RRTs  and  otherwise  assist  RRTs  and  OSCs. 
as  necessary,  in  fbrrnulating  RCPs  and  ACPs: 
and 

(3)  Inform  the  NRT.  RRTs.  and  Area 
Committees  consistent  with  national  security 
considerations,  of  changes  in  the  availability 
of  resources  that  would  affect  the  operations 
implemeated  under  the  NCP. 

(d)  All  federal  agencies  are  encouraged  to 
report  discharges  of  oil  from  vessels  or 
facilities  under  their  jurisdiction  or  control  to 
theNRC 

6.4    Other  federal  agencies 

6.4. 1    Department  of  Commerce,  (a)  Tlie 
DOC  through  NOAA.  provides  scientific 
support  for  response  and  contingency 
planning  in  coastal  and  marine  areas, 
including  assessments  of  the  hazards  that 
may  be  involved,  predictions  of  movement 
and  dispersion  of  oil  through  trajectory 
modeling,  and  information  on  the  sensitivity 
of  coastal  environments  to  oil  and  associated 
cleanup  and  mitigation  methods:  provides 
expertise  on  living  marine  resources  and 
their  habitats,  including  endangered  species, 
marine  mammals  and  National  Marine 
Sanctuary  and  National  Estuarine  Research 
Reserve  ecosystems:  and  provides 
information  on  actual  and  predicted 
meteorological,  hydrological.  ice.  and 
oceanographic  conditions  for  marine,  coastal, 
and  inland  waters,  and  tide  and  circulation 
data  for  coastal  and  territorial  waters  and  for 
the  Great  Lakes.  In  addition  to  this  ex{>eriise, 
NOAA  provides  SSCs  in  the  coastal  zone,  as 
described  under  section  3.3.3  of  this 
appendix.  Special  teams. 

6.4  2    Department  of  Justice.  The.  DO]  can 
provide  expert  advice  on  complicated  legal 
questions  arising  from  discharges,  and 
federal  agency  resptonses.  In  addition,  the 
DO|  represents  the  federal  government, 
including  its  agencies,  in  litigation  relating  to 
such  discharges.  Other  legal  issues  or 
questions  shall  be  directed  to  the  federal 
agency  counsel  for  the  agency  providing  the 
OSC  for  the  response. 

6.4.3    Department  of  Defense.  The  DOD 
has  responsibility  to  take  all  action  necessary 
with  respect  to  discharges  where  either  the 
discharge  is  on.  or  the  sole  source  of  a 
discharge  is  from,  any  fecility  or  ves<>el  under 
the  jurisdiction,  custody,  or  control  of  DOD. 
DOD  may  also,  consistent  with  its 
operational  requirements  and  upon  request  of 
the  OSC,  provide  locally  deployed  USN  oil 
spill  response  equipment  and  provide 
assistance  to  other  federal  agencies  upon 
request  The  following  two  branches  of  DOD 
have  particularly  relevant  expertise: 

(a)  The  United  States  Army  Corps  of 
Engineers  has  specialized  equipment  and 
personnel  for  maintaining  navigation 
channels,  for  removing  navigation 
obstructions,  for  accomplishing  structural 
repairs,  and  for  performing  maintenance  to 
hydropower  electric  generating  equipment 
The  Corps  can  also  provide  design  services, 
perform  construction,  and  provide  contract 
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writing  and  contract  administrative  services 
for  other  federal  agencies. 

(b)  The  USN  is  the  federal  agency  most 
knowledgeable  and  experienced  in  ship 
salvage,  shipboard  damage  control,  and 
diving.  The  USN  has  an  extensive  array  of 
specialized  equipment  and  personnel 
available  for  use  in  these  areas  as  well  as 
specialized  containment,  collection,  and 
reiroval  equipment  specifically  designed  for 
salvage-related  and  open-sea  pollution 
incidents. 

6.4.4    Department  of  Health  and  Human 
Services.  The  HHS  assists  with  the 
assessment,  preservation,  and  protection  of 
human  health  and  helps  ensure  the 
availability  of  essential  human  services.  HHS 
provides  technical  and  nontechnical 
assistance  in  the  form  of  advice,  guidance, 
and  resources  to  other  fiederal  agencies  as 
well  as  state  and  local  governments. 

The  principa]  HHS  response  comes  firom 
the  U.S.  Public  Health  Service  and  is 
coordinated  from  the  Office  of  the  Assistant 
Secretary  for  Health,  and  various  Public 
Health  Service  regional  offices.  Within  the 
Public  Health  Service,  the  primary  response 
to  a  hazardous  materials  emergency  comes 
from  the  Agency  for  Toxic  Sul^tances  and 
Disease  Registry  (ATSDR)  and  the  Centers  for 
Disease  Control  (CDC).  Both  ATSDR  and  CDC 
hav*  a  24-hour  emergency  response 
capability  wherein  scientific  and  technical 
personnel  are  available  to  provide  technical 
a.ssistance  to  the  lead  federal  agency  and  state 
and  local  response  agencies  on  human  health 
threat  assessment  and  analysis,  and  exposure 
prevention  and  mitigation.  Such  assistance  is 
used  for  situations  requiring  evacuation  of 
affected  areas,  human  exposure  to  hazardous 
materials,  and  technical  advice  on  mitigation 
and  prevention.  CDC  takes  the  lead  during 
petroleum  releases  regulated  under  the  CWA 
and  OPA  while  ATSDR  takes  the  lead  during 
chemical  releases  under  CERCLA.  Both 
agencies  are  mutually  supportive. 

Other  Public  Health  Service  agencies 
involved  in  support  during  hazardous 
materials  incidents  either  directly  or  through 
ATSDR/CDC  include  the  Food  and  Drug 
Administration,  the  Health  Resources  and 
Services  Administration,  the  Indian  Health 
Service,  and  the  National  Institutes  of  Health. 

Statutory  authority  for  HHS/National 
Institutes  for  Environmental  Health  Sciences 
(NIEHS)  involvement  in  hazardous  materials 
accident  prevention  is  non-regulatory  in 
nature  and  focused  on  two  primary  areas  for 
preventing  community  and  worker  exposure 
to  hazardous  materials  releases:  (1)  Worker 
safety  training  and  (2)  basic  research 
activities.  Under  section  126  of  the  SARA, 
NIBHS  is  given  statutory  authority  for 
supporting  development  of  curricula  and 
model  training  programs  for  waste  workers 
and  chemical  emergency  responders.  Under 
section  118(b)  of  the  Hazardous  Materials 
Transportation  and  Uniform  Safety  Act, 
NIEHS  also  administers  the  Hazmat 
Employee  Training  Program  to  prepare 
ctirricula  and  training  for  hazardous 
materials  transportation  workers.  In  the  basic 
research  arena,  NIEl^S  is  authorized  under 
section  31 1  of  SARA  to  conduct  a  hazardous 
substance  basic  research  and  training 
program  to  evaluate  toxic  effects  and  assess 


human  health  risks  from  accidental  releases 
of  hazardous  materials.  Under  Title  IX, 
section  901(h)  of  the  Qean  Air  Act 
Amendments,  NIEHS  also  is  authorized  to 
conduct  basic  research  on  air  pollptants,  as 
well  as  train  physicians  in  environmental 
health.  Federal  research  and  training  in 
hazardous  materials  release  prevention 
represents  an  important  non-regulatory 
activity  and  supplements  ongoing  private 
sector  programs. 

6.4.5  Department  of  the  Interior.  The  DO\ 
may  be  contacted  through  Regional 
Environmental  Officers,  who  are  the 
designated  members  of  RRTs.  Department 
land  managers  have  jurisdiction  over  the 
national  park  system,  national  wildlife 
refuges  and  fish  hatcheries,  the  public  lands, 
and  certain  water  projects  in  western  states. 
In  addition,  bureaus  and  offices  have  relevant 
expertise  as  follows: 

(a)  FWS:  Anadromous  and  certain  other 
fishes  and  wildlife,  including  endangered 
and  threatened  species,  migratory  birds,  and 
certain  marine  mammals;  waters  and 
wetlands;  effects  on  natural  resources;  and 
laboratory/research  facilities. 

(b)  Geological  Survey:  Geology,  hydrology 
(ground  water  and  surface  wafer),  and  natural 
hazards. 

(c)  Bureau  of  Land  Management:  Minerals, 
soils,  vegetation,  wildlife,  habitat, 
archaeology,  and  wilderness. 

(d)  Minerals  Management  Ser\  ice: 
Oversight  of  offshore  oil  and  gas  exploration 
and  production  facilities  ai}d  associated 
pipeline  facilities  under  the  Outer 
Continental  Shelf  Lands  Act  and  the  CWA; 
and  oil  spill  response  technology  research. 

(e)  National  Park  Service:  General 
biological,  natural,  and  cultural  resource 
managers  to  evaluate,  measure,  monitor,  and 
contain  threats  to  park  system  lands  and 
resources;  archaeological  and  historical 
expertise  in  protection,  preservation, 
evaluation,  impact  mitigation,  and 
restoration  of  cultural  resources;  emergency 
personnel. 

(f)  Bureau  of  Reclamation:  Operation  and 
maintenance  of  water  projects  in  the  West; 
engineering  and  hydrology;  and  reservoirs. 

(g)  Bureau  of  Indian  Affairs:  Coordination 
of  activities  affecting  Indian  lands;  assistance 
in  identifying  Indian  tribal  government 
officials. 

(h)  Office  of  Territorial  Affairs:  Assistance 
in  implementing  the  NCP  in  American 
Samoa,  Guam,  the  Pacific  Island 
Governments,  the  Northern  Mariana  Islands, 
and  the  Virgin  Islands. 

6.4.6  Department  of  Labor.  The  DOL, 
through  OSHA  and  the  states  operating  plans 
approved  under  section  18  of  the  OSH  Act, 
has  authority  to  conduct  safety  and  health 
inspections  of  hazardous  waste  sites  to  assure 
that  employees  are  being  protected  and  to 
determine  if  the  site  is  in  compliance  with: 

(a)  Safety  and  health  standards  and 
regulations  promulgated  by  OSHA  (or  the 
states)  in  accordance  with  section  126  of 
SARA  and  all  other  applicable  standards;  and 

(b)  Regulations  promulgated  under  the 
OSH  Act  and  its  general  duty  clause.  OSHA 
insp>ections  may  be  self-generated,  consistent 
with  its  program  operations  and  objectives, 
or  may  be  conducted  in  response  to  requests 


from  EPA  or  another  lead  agency,  or  ia 
response  to  accidents  or  employee 
complaints.  On  request.  OSHA  shall  provide 
advice  and  assistance  to  EPA  and  other  NRT/ 
RRT  agencies  as  well  as  to  the  OSC  regarding 
hazards  to  persons  engaged  in  response 
activities.  Technical  assistance  may  include 
development  and  maintenance  of  site  safety 
plans  and  work  practices,  assistance  with 
exposure  monitoring,  and  help  with  other 
compliance  questions.  OSHA  may  also  take 
any  other  action  necessary  to  assure  that 
employees  are  properly  protected  at  such 
response  activities.  Any  questions  about 
occupational  safety  and  health  at  these  sites 
should  be  referred  to  the  OSHA  Regional 
Office. 

6.4. 7  Federal  Emergency  Management 
Agency.  FEMA  provides  guidance,  policy 
and  program  advice,  and  technical  assistance 
in  hazardous  materials,  chemical,  and 
radiological  emergency  preparedness 
activities  (including  planning,  training,  and 
exercising).  FEMA's  primary  point  of  contact 
for  administering  financial  and  technical 
assistance  to  state  and  local  governments  to 
support  their  efforts  to  develop  and  maintain 
an  effective  emergency  management  and 
response  capability  is  the  State  and  Local 
Prt^rams  and  Support  Directorate. 

6.4.8  Department  of  Energy.  The  DOE 
generally  provides  designated  OSCs  that  are 
responsible  for  taking  all  response  actions 
with  respect  to  releases  where  either  the 
release  is  on,  or  the  sole  source  of  the  release 
is  from,  any  facility  or  vessel  under  its 
jurisdiction,  custody,  or  control,  including 
vessels  bareboat-chartered  and  operated.  In 
addition,  under  the  FRERP,  DOE  provides 
advice  and  assistance  to  other  OSCs/RPMs 
for  emergency  actions  essential  for  the 
control  of  immediate  radiological  hazards. 
Incidents  that  qualify  for  DOE  radiological 
advice  and  assistance  are  those  believed  to 
involve  source,  by-product,  or  special 
nuclear  material  or  other  ionizing  radiation 
sources,  including  radium,  and  other 
naturally  occurring  radionuclides,  as  well  as 
particle  accelerators.  Assistance  is  available 
through  direct  cqntact  with  the  appropriate 
DOE  Radiological  Assistance  Coordinating 
Office. 

6.4.9  Department  of  State.  The  DOS  yfiW 
lead  in  the  development  of  international  joint 
contingency  plans.  It  will  also  help  to 
coordinate  an  international  response  when 
discharges  or  releases  cross  international 
boundaries  or  involve  foreign  flag  vessels. 
Additionally,  DOS  will  coordinate  requests 
for  assistance  from  foreign  governments  and 
U.S.  proposals  for  conducting  research  at 
incidents  that  occur  in  waters  of  other 
countries. 

6.4.10  General  Services  Administration. 
The  GSA  provides  logistic  and 
telecommunications  support  to  federal 
agencies.  During  an  emergency  situation, 
GSA  quickly  responds  to  aid  state  and  local 
governments.  The  type  of  support  provided 
might  include  leasing  and  furnishing  office 
sptace,  setting  up  telecommunications  and 
transportation  services,  and  advisory 
assistance. 
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6  5    States  and  local  participation  in 
response 

(a)  Each  state  Governor  is  requested  to 
designate  one  state  office/representative  to 
represent  the  state  on  the  appropriate  RRT. 
The  state's  office/representative  may 
participate  fiilly  in  ail  activities  of  the 
appropriate  RRT.  Each  state  Governor  is  also 
requested  to  designate  a  lead  state  agency 
that  shall  direct  state-lead  response 
operations.  This  agency  is  responsible  for 
designabng  the  OSC  fair  state-lead  response 
actions,  and  coordinating/communicating 
with  any  other  state  agencies,  as  appropriate. 
Local  governments  are  invited  to  participate 
in  activities  on  the  appropriate  RRT  as  may 
be  provided  by  state  law  or  arranged  by  the 


state's  representative.  Indian  tribes  wishing 
to  participate  should  assign  one  person  or 
office  to  represent  the  tribal  government  on 
the  appropriate  RRT. 

(b)  Appropriate  state  and  local  officials 
(including  Indian  tribes)  shall  participate  as 
part  of  the  response  structure  as  provided  in 
theACP. 

(c)  In  addition  to  meeting  the  requirements 
for  local  emergency  plans  under  SARA 
section  303.  state  and  local  government 
agencies  are  encouraged  to  include 
contingency  planning  for  responses, 
consistent  with  the  NCP.  RCP.  and  ACP  in  all 
emergency  and  disaster  planning. 

(d)  For  Cadlities  not  addressed  under  the 
C\VA  for  oil  discharges,  states  are  encouraged 
to  undertake  response  actions  themselves  or 


to  use  their  authorities  to  compel  potentially 
responsible  parties  to  undertake  response 
actions. 

(e)  Because  state  and  local  public  safety 
organizations  would  normally  be  the  first 
government  representatives  at  the  scene  of  a 
discharge  or  release,  they  are  expected  to 
initiate  public  safety  measures  that  are 
necessary  to  protect  the  public  health  and 
wel&re  and  that  are  consistent  with 
containment  and  cleanup  requirements  in  the 
NCP.  and  are  responsible  for  directing 
evacuations  pursuant  to  existing  state  or  local 
procedures, 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

National  Highway  Traffic  Safety 
Administration 

23  CFR  Parts  659  and  1 260 
(Docket  No.  93-8;  Notice  2] 
RiN2127-AE52 

Certification  of  Speed  Umit 
Enforcement;  Revision  of  Procedures 

AGENCY:  Federal  Highway 
Administration  (FHWA)  and  National 
Highway  Traffic  Safety  Administration 
(NHTSA),  Department  of 
Transportation. 

ACTION:  Final  rule. 

SUMMARY:  This  notice  replaces  the 
National  Maximum  Speed  Limit 
(NMSL)  procedures  contained  in  23  CFR 
part  659  with  new  procedures  as 
required  by  the  Intermodal  Surface 
Transportation  Efficiejicy  Act  of  1991 
(ISTEA).  It  revises  the  speed  limit 
compliance  formula,  the  speed 
monitoring  plan,  and  the  penalty  for 
non-complianca  in  accordance  with  the 
requirements  of  this  new  legislation. 
EFFECTIVE  DATE:  November  22. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
In  FHWA.  Julie  Anna  Cirillo,  Chief. 
Information  Management  and  Analysis 
Branch,  202-366-2170.  In  NHTSA.  J. 
Michael  Sheehan,  Chief.  Police  Traffic 
Services  Division,  202-366-4295. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  55  mph  NMSL  was  first  instituted 
in  1974.  FHWA  and  NHTSA  have 
shared  responsibility  for  the 
enforcement  of  the  NMSL,  which 
includes  imposing  sanctions  on  States 
that  do  not  comply.  ISTEA,  which  was 
signed  into  law  on  December  18, 1991. 
requires  the  Secretary  of  Transportation 
to  propose  changes  to  the  regulation 
governing  the  NMSL.  23  CFR  part  659. 
Because  of  this  statutory  mandate, 
FHWA  and  MTTSA  published  proposed 
modifications  to  Part  659  in  the  Federal 
Register  (58  FR  186)  on  January  4.  1993 
(the  NPRM),  and  proposed  that  the 
revised  procedures  be  contained  in  23 
CFR  part  1260. 

ISTEA  requires  that  a  new  rule 
establish  speed  limit  compliance 
requirements  on  both  65  mph  and  55 
mph  roads  (previously,  the  NMSL 
covered  only  55  mph  roads),  a  formula 
for  determining  compliance  by  the 
States  with  such  requirements  and 
penalties  for  State  noncompliance.  The 
statute  requires  that  the  formula  assign 


greater  weight  for  violations  of  the 
applicable  speed  limits  in  proportion  to 
the  amount  by  which  the  speed  of  the 
motor  vehicle  exceeds  the  speed  limit. 
The  formula  must  also  differentiate 
among  the  types  of  road  on  which  the 
violations  occur.  In  developing  this 
formula,  the  Secretary  was  directed  to 
consider  factors  relating  to  the 
enforcement  efforts  made  by  the  States, 
data  concerning  fatalities  and  serious 
injuries  occurring  on  roads  posted  at  the 
NMSL.  any  other  factors  relating  to 
speed  limit  enforcement  and  speed- 
related  highway  safety  trends  which  the 
Secretary  determines  appropriate. 

The  ISTEA  also  requires  the  Secretary 
to  consider — 

(1)  The  variability  of  speedometer 
readings: 

(2)  The  speeds  of  all  vehicles  or  a 
representative  sample  of  all  vehicles; 

(3)  The  number  of  speeding  citations, 
travel  speeds,  and  the  posted  speed 
limit  for  NMSL  highways;  and 

(4)  The  design  characteristics  for  the 
NMSL  highways. 

In  addition,  the  ISTEA  states  that 

(1)  The  data  shall  be  collected  from 
uniform  monitoring  programs;  and 

(2)  The  data  shall  be  obtained  from 
devices  and  equipment  placed  at 
locations  on  NMSL  highways,  on  a 
scientifically  random  basis,  which  take 
into  account  the  relative  risk  of  motor 
vehicle  accidents  occurring  considering 
the  classes  of  highways  and  the  speeds 
being  attained  on  such  highways. 

Disciuskm  of  Comments 

•     The  portions  of  the  agencies'  NPRM 
for  which  commenters  expressed  no 
opinion  have  not  been  discussed  in  this 
final  rule.  These  portions  are 
incorporated  for  the  purposes  of  this 
Notice.  To  assist  the  reader,  the  agencies 
have  attempted  to  group  the  topics 
discussed  in  this  final  rule  in  a  manner 
similar  to  that  found  in  the  NPRM, 
except  where  comments  fell  into  subject 
categories  that  did  not  logically  belong 
under  the  NTRM  topics. 

A  total  of  79  comments  were  received: 
4  from  Governor's  Highway  Safety 
Representatives;  4  from  individuals;  23 
from  law  enforcement  agencies  and 
professional  organizations;  7  from 
special  interest  groups;  39  from  State 
transportation  departments;  and  2  Joint 
responses  from  State  regulatory  entities. 
Mauy  of  the  comments  supported  the 
proposed  rule  as  being  fair  and 
equitable  without  creating  any  adverse 
impact  on  their  operations.  The  New 
York  State  Department  of 
Transportation  stated  that  FHWA  and 
NHTSA  "are  to  be  congratulated  on 
their  effort  to  respond  in  a  reasonable 


and  timely  manner  to  the  numerous  and 
complex  requirements"  of  the  ISTEA. 

Nevertheless,  some  commenters 
questioned  why  the  Department  was 
undertaking  this  rulemaking.  One 
individual  commenter  described  "the 
changes  proposed  in  the  NPRM  as  too 
complex  and  too  expensive."  The 
Nevada  Department  of  Transportation 
copimented  that  "Nevada  remains 
opposed  in  principle  to  a  National 
Maximum  Speed  Limit."  The  Utah 
Department  of  Public  Safety  remarked 
that  Congress  and  the  Federal 
Government  have  overstepped  their 
bounds*on  coercing  the  States  to  follow 
a  national  inflexible  speed  Limit 
standard.  The  Virginia  Department  of 
Transportation  state^  it  remains 
"opposed  to  and  very  concerned  with 
the  regulation,  either  by  statute  or  by 
rule-making,  of  speed  limits  by  the 
Federal  Government." 

The  agencies  acknowledge  the  views 
of  these  commenters.  However,  the  55/ 
65  mph  national  maximum  speed  limits 
have  been  established  by  Federal  law. 
The  agencies'  role  in  this  rulemaking  is 
to  carry  out  the  responsibilities  given  to 
them  by  Congress.  As  indicated  in  the 
NPRM,  the  Etepartment  developed  the 
compliance  formula  and  monitoring 
plan  provided  in  this  final  rule  pursuant 
to  the  statutory  requirements  of  ISTEA. 

Speed  Enforcement  and  Highway  Safety 

Some  commenters  contended  that  an 
inordinate  amount  of  effort  has  already 
been  expended  by  the  States  in4he  area 
of  speed  enforcement.  The  Colorado 
Department  of  Public  Safety  (DPS) 
remarked  that  it  currently  directs  68 
percent  of  the  resources  toward  a 
problem  that  represents  only  3.6  percent 
of  the  State's  fatalities.  Colorado  DPS 
estimated  that  there  are  two  and  one 
half  times  as  many  crashes  caused  by 
animals  in  that  State  as  there  are  crashes 
caused  by  violations  of  posted  speed 
limits. 

The  agencies  question  these  statistics. 
It  is  very  difficult  to  track  the  number 
of  speed  related  crashes  that  actually 
occur  in  most  States  using  currently 
reported  crash  data.  For  example,  a  rear- 
end  coUisiott  may  be  reported  as  a 
violation  for  following  too  closely  and 
not  as  speed-related  when,  in  fact,  the 
reannost  vehicle  was  travelling  too  fast 
to  stop  before  colliding  with  the  vehicle 
in  front. 

The  North  Dakota  Department  of 
Transportation  commented  that  the  new 
compliance  methods  will  "cause  a 
redirection  of  law  enforcement  onto  [65 
mph]  roadways  which,  by  their  design, 
are  already  the  safest  in  the 
transportation  network."  To  the 
contrary,  the  purpose  of  the  rule  is  to 


allow  ths  States  to  shift  their  law 
enforcement  from  the  safest  NMSL 
roads  to  the  more  dangerous  NMSL 
roads.  The  factors  in  the  formula 
proposed  in  the  NPRM  and  adopted  in 
the  final  rule  include  fatality  and 
severity  measures,  and.  thereby,  take 
into  account  the  relative  risk  of  each 
type  of  roadway.  In  addition,  States 
have  the  flexibility  to  direct 
enforcement  efforts  to  those  roadways 
with  an  identifiable  speed  violation 
and/or  safety  problem.  Further,  law 
enforcement  agencies  may  not  need  to 
devote  additional  enforcement  resources 
to  achieve  compliance  on  these 
roadways.  Compliance  may  be  achieved 
instead  by  increasing  public  awareness 
through  the  combined  use  of 
enforcement  and  vigorous  public 
information  and  education  campaigns. 

The  National  Motorists  Association 
stated  that  there  is  "  •  *  •  no 
compelling  evidence  that  the  rule  will 
result  in  *  *  •  improved  highway 
safety  (or)  •  •  •  overall  economic 
benefits."  The  Coalition  for  Consumer 
Health  and  Safety,  in  contrast,  stated 
that  "st>eed  is  a  major  public  health 
issue. '/The  agencies'  data  support  the 
latter  view.  According  to  the  agencies' 
information,  speeding  is  one  of  the  most 
prevalent  factors  contributing  to  crash 
occurrences.  Current  data  show  that 
speeding  is  dted  as  a  contributing  fector 
in  approximately  12  percent  of  aU 
pobce-reported  crashes  and  over  one- 
third  of  all  fatal  crashes.  In  1989,  it  is 
estimated  that  about  15,558  fatalities 
and  80,000  serious  injuries  occurred  in 
speed-related  crashes.  The  economic 
cost  of  these  crashes  was  over  $10 
billion. 

The  final  rule  establishes  a  program 
that  will  measure  compliance  with 
speed  limits  on  NMSL  highways  posted 
at  53  or  65  miles  per  hour.  Using  the 
specific  data  required  to  be  collected 
under  the  final  rule,  enforcement  efforts 
can  be  targeted  at  those  areas  identified 
it  risk  because  of  excessive  speed. 

State-by-State  Standard 

The  NPRM  proposed  that  State 
compliance  be  based  on  a  national 
pwformance  standard,  rather  than  on 
St8te-by-State  performance  standards. 
The  Dallas,  Texas  Police  Department, 
Puerto  Rico  Department  of  ^ 

Transportation,  the  National  ' 

Association  of  Governor's  Highway 
Safety  Representatives  (NAGHSR)  and 
various  other  commenters  agree  on  the 
concept  of  a  national  performance 
standard. 

However,  several  comments 
expressed  a  desire  for  each  State  to 
determine  its  own  score  by  the  use  of 
State  specific  data.  NHTSA  and  FHWA 


considered  such  a  State-by-State 
compliance  score,  as  outlined  in  the 
NPRM.  State-by-State  performance 
standards  recognize  differences  among 
States  and  would  allow  States  to 
maintain  the  current  level  of 
compliance,  but  get  no  worse. 

There  are  several  difficulties 
associated  %vith  a  State-by-State 
standard.  State  level  compliance  scores 
require  the  collection  of  data  for  a 
suitable  baseline  p>eriod.  A  single  year  of 
data  is  not  statistically  adequate  to 
establish  a  permanent  level  of 
permissible  speed  compliance.  A  three- 
year  baseline  period  was  determined  to 
be  the  minimum  time  needed  to  provide 
adequate  data.  Operationally,  the  first 
year  woidd  be  designated  for  data 
collection  only.  During  the  second  year, 
a  compliance  score  would  be  calculated 
based  upon  the  two  years  of  data 
collection,  and  States  would  be 
permitted  a  10  percent  cushion  for 
determining  compliance  since  the  score 
would  have  been  based  upon  only  two 
years  of  data.  For  year  three,  the 
compliance  score  would  be  established 
as  the  average  of  the  three  years  and  the 
State  would  be  required  to  achieve  at 
least  this  level  of  compliance.  The 
agencies  object  to  this  approach  because 
it  requires  additional  data  manipulation 
on  the  part  of  the  States  and  results  in 
an  unacceptable  delay  in  implementing 
the  regulatory  program. 

In  addition,  the  gathering  of  data  over 
a  three  year  period,  to  establish  a  State's 
compliance  score,  could  result  in  a  de 
facto  delay  in  improving  speed 
compliance.  The  better  a  State  does 
during  the  baseline  collection  period, 
the  more  stringent  the  resulting 
compliance  score.  In  this  situation, 
there  would  be  little  or  no  incentive  to 
improve  compliance  scores  during  this 
collection  period.  This  would  be 
counterproductive  to  the  goals  of  the 
speed  compliance  program. 

Further,  States  that  achieved  better 
compliance  rates  during  the  baseline 
collection  period  could  find  it  more 
difficult  than  other  States  to  maintain 
those  rates  of  compliance. 

Finally,  if  a  State  were  to  change  its 
^  status,  for  example,  from  a  non-65  mph 
State  to  a  65  mph  State,  existing  data 
would  no  longer  be  relevant,  and  the 
exercise  of  establishing  a  baseline  with 
three  years  of  data  collection  would 
have  to  be  repeated,  further  delaying  the 
establishment  of  final  compliance  scores 
for  that  State.  For  all  of  these  reasons, 
the  agencies  have  rejected  the  use  of  a 
Stateiy-State  compliance  score  in  the 
final  rrile. 


National  Compliance  Formula 

Although  the  NPRM  explained  the 

proposed  compliance  formula  in  detail, 
there  were  numerous  comments  about 
the  complexity  of  the  formula. 
Comments  from  several  sources 
requested  clarification  or  offered 
alternate  methods  to  construct  the 
formula.  Some  of  the  issues  include  the 
use  of  a  fatal  crash  rate  rather  than  the 
fataUty  rate,  discussion  of  Delta-V.  use 
of  hospitalization  rates,  dual  speed 
limits,  60  mph  speed  limit,  and  the 
periodic  revision  of  the  formula. 

ISTEA  required  that  both  fatalities 
and  serious  injuries  be  considered  in 
developing  a  compliance  formula.  To 
address  this  requirement,  the  agencies 
used  two  factors:  the  relative  risk  of 
fatahty  and  a  measure  of  crash  severity. 
The  relative  fatality  risk  was  determined 
for  each  type  of  roadway.  Delta-V  (see 
Tables  1-4  of  the  NPRM)  was  used  as 
the  measure  for  crash  severity. 

Several  commenters  questioned  the 
use  of  the  fatality  rate,  stressing  that  it 
varies  with  traffic  density  and  that  it 
appears  to  be  unfair  to  rural  States. 

The  agencies  agree  that  fatality  rates 
vary  by  traffic  density.  In  an  attempt  to 
account  for  this  variation,  the  agencies 
defined  three  types  of  highways — 
freeways  at  65  mph  (rural),  freeways  at 
55  mph  (urban)  and  non  freeways  at  55 
mph  (rural).  Additional  subcategories 
could  have  been  provided  to  account  for 
traffic  volumes  and  number  of  lanes 
(elements  used  to  determine  density). 
However,  each  additional  category 
would  have  required  additional  data 
collection  on  the  part  of  the  States  and 
additional  factors  in  the  formula.  It  was 
decided  that  this  approach  would  prove 
too  burdensome  in  terms  of  data 
collection  and  analysis. 

Some  commenters  favored  the  use  of 
the  fatal  crash  rate  in  heu  of  the  fatality 
rate.  The  fatality  rate  is  defined  as  the 
number  of  fatalities  per  100  million 
vehicle  miles  of  travel.  The  fatal  crash 
rate  is  defined  as  the  number  of  fatal 
crashes  per  100  million  vehicle  miles  of 
travel.  The  agencies  considered  this 
option,  but  found  that  the  two  rates  are 
virtually  identical.  Moreover,  the 
fatality  rate  is  the  more  commonly  used 
and  generally  accepted  statistic. 

One  major  area  where  a  difference 
might  occur  betwreen  using  fatality  vs. 
fatal  crash  rates  would  be  in 
determining  whether  a  State,  not  in 
compliance,  would  receive  penahy 
mitigation.  However,  after  examining 
fatality  and  fatal  accident  data  over  a 
three  year  period  among  all  States,  the 
agencies  found  only  one  instance  where 
a  difference  between  these  rates  made  a 
State  eligible  to  mitigate  the  penalty.  For 
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these  reasons,  the  fatality  rate  has  been 
retained  in  the  final  rule. 

The  Massachusetts  State  Police,  the 
International  Association  of  Chieb  of 
Police  and  the  Oregon  Department  of 
Transportation  suggested  using 
hospitalization  rates  instead  of  fatality 
rates  to  ascertain  relative  risk  and 
mitigation  of  penalty.  However,  uniform 
and  accurate  national  or  statewide 
information  on  hospitalization  rates  at 
the  required  level  of  detail  are  not 
avaUable  to  ascertain  relative  risk. 
Requiring  States  to  collect  these  data  is 
not  practical,  and  fatality  rates  based  on 
VMT  (vehicle  miles  of  travel)  have  long 
been  used  to  monitor  overall  safety 
trends. 

The  Departments  of  Transportation 
from  Arizona.  Ohio,  Rhode  Island  and 
the  Colorado  Department  of  Public 
Safety  suggested  using  VMT  as  an 
additional  factor  on  each  of  the  diffierent 
types  of  roadways.  However,  the 
agencies  believe  that  explicitly 
accounting  for  differences  in  VMT  on 
the  various  highway  types  unnecessarily 
complicates  site  selection  and  data 
collection.  This  proposal  would  require 
data  collection  on  each  of  the  existing 
roadway  types  by  the  number  of  lane 
categories  (3  or  5)  and  VMT  categories 
At  a  minimum,  at  least  5  VMT 
categories  would  be  required  for  each 
site  type.  Thus  the  total  number  of  site 
types  would  be  15  for  55  mph  freeways. 
15  for  rural  freeways,  and  25  for  55  non- 
freeways.  Once  these  categories  were 
identified,  each  State  womd  have  to 
select  an  appropriate  number  of 
monitoring  sites  in  each  of  the 
categories  and  collect  the  full  range  of 
data  on  each  site.  The  agencies  believe 
this  process  would  constitute  an 
excessive  burden  on  the  States,  and 
have  decided  not  to  include  VMT 
categories  within  the  highway  types. 
The  Massachusetts  State  Police  felt 
the  use  of  Delta- V  was  inappropriate 
due  to  the  increasing  use  of  seat  belts. 
air  bags,  and  significant  improvements 
in  highway  engineering.  The  agencies 
agree  with  the  Commonwealth  of 
Massachusetts  in  its  assertion  that  safety 
belts,  air  bags  and  improvements  in 
highway  engineering  have  all 
contributed  to  reductions  in  traffic 
fatalities.  However,  consideration  of 
other  factors,  such  as  airbags,  seatbelts. 
antilock  brakes  and  similar  devices  in 
the  formiila  would  require  excessive 
data  collection  by  the  States,  and 
acceptable  measures  for  their  use  are 
simply  not  available. 

Moreover,  Delta-V  is  the  best  available 
measure  to  estimate  crash  severity. 
Simply  stated,  crash  severity  increases 
disproportionately  with  speed  at 
impact.  The  chances  of  death  or  serious 


injury  increase  dramatically  as  vehicle 
speed  increases.  NHTSA's  "National 
Crash  Severity  Study  (1977-1979)" 
revealed  that  a  driver  crashing  with  a  50 
mph  diange  in  velocity  is  twice  as 
likely  to  be  killed  as  one  crashing  with 
a  40  mph  change  in  velocity.  In  uiort, 
crashes  at  higher  speeds  increase  the 
potential  for  death  and  disabling  injury. 

The  Illinois  Department  of 
Transportation  expressed  concern  that 
the  monitoring  proposal  for  dual  speed 
roadways  and  highways  of  monitoring 
sites  in  each  of  the  categories  and 
collect  the  full  range  of  data  on  each 
site.  The  agencies  believe  this  process 
would  constitute  an  excessive  burden 
on  the  States,  and  have  decided  not  to 
include  VMT  categories  within  the 
highway  types. 

TTie  Massachusetts  State  Police  felt 
the  use  of  Delta-V  was  inappropriate 
r'.ue  to  the  increasing  use  of  seat  belts, 
air  bags,  and  significant  improvements 
in  hi^way  engineering.  The  agencies 
agree  with  the  Commonwealth  of 
Massachusetts  in  its  assertion  that  safety 
belts,  air  bags  and  improvements  in 
highway  engineering  nave  all 
contributed  to  reductions  in  traffic 
fatalities.  However,  consideration  of 
other  factore.  such  as  air  bags,  seat  belts, 
antilock  brakes  and  similar  devices  in 
the  formula  would  require  excessive 
data  collection  by  the  States,  and 
acceptable  measures  for  their  use  are 
simply  not  available. 

Kforeover.  Delta-V  is  the  best  available 
measure  to  estimate  crash  severity. 
Simply  stated,  crash  severity  increases 
disproportionately  with  speed  at 
impact.  The  chances  of  death  or  serious 
injury  increase  dramatically  as  vehicle 
speed  Increases.  NHTSA's  "National 
Crash  Severity  Study  (1977-1979)" 
revealed  that  a  driver  crashing  with  a  50 
mph  change  in  velocity  is  twice  as 
likely  to  be  killed  as  one  crashing  with 
a  40  mph  change  in  velocity.  In  short, 
crashes  at  higher  speeds  increase  the 
potential  for  death  and  disabling  injiuy. 

The  Illinois  Department  of 
Transportation  expressed  concern  that 
the  monitoring  proposal  for  dual  speed 
roadways  and  highways  posted  at  60 
mph  would  require  data  collection  at 
the  posted  speed(s)  and  not  at  the  higher 
speed  level.  In  some  States,  dual  speed 
limits  are  set  for  automobiles  and 
trucks.  In  others,  the  dual  speed  limits 
change  only  during  nighttime  hours.  For 
example,  truck  speed  limits  are  reduced 
by  10  mph  only  during  nighttime  hours. 
A  few  States  have  lowered  speed  limits 
to  60  mph  to  accommodate  safety  and 
design  concerns.  Since  monitoring  is  to 
be  performed  on  a  random  basis,  data 
collection  to  account  for  so  few  number 
of  miles  posted  at  60  mph  would  be  a 


formidable  task  for  the  few  States 
required  to  collect  these  data.  FHWA 
estimates  that  dual  speed  roadways  and 
those  posted  at  60  mph  comprise  an 
extremely  small  amount  of  roadway 
mileage  and  that  the  data  collection 
equipment  necessary  to  complete  the 
monitoring  tasks  would  have  to  be 
extremely  sophisticated.  It  would  also 
require  increases  in  the  nximber  of 
monitoring  sites  and  burdensome 
recordkeeping  activities.  For  these 
reasons,  this  option  was  rejected. 

The  Ohio  Department  of 
Transportation,  the  Arizona  Department 
of  Pubic  Safety  and  one  individual 
wanted  the  agencies  to  consider 
periodically  revising  the  fatality  rates, 
relative  risk  and  other  factora  in  the 
formula  based  upon  new  data  that 
would  become  available  in  the  future. 
While  it  is  true  that  the  purpose  of  the 
national  compliance  formula  is  to 
establish  a  national  standard  for  both 
current  and  future  use,  periodic 
adjustments  create  relative  criteria 
which  are  incompatible  with  a  fixed 
standard.  In  addition,  periodic  revision 
of  the  formula  factora  presents  the  States 
with  a  "moving  target,"  which  makes 
consistent  compliance  scores  more 
difficult  to  attain  over  time.  Finally,  the 
continuing  upward  trend  in  speed 
distributions  make  adjustments  to  the 
compliance  score  self-defeating. 
Therefore,  the  agencies  have  no  plan  to 
revise  the  formiila  factora  in  the  future. 

Calculation  ,of  the  National  Compliance 
Score 

The  Insiirance  Institute  for  Highway 
Safety  and  the  Maryland  Department  of 
Transportation  (MDT)  commented  that 
the  formula  is  imfair  to  those  States  who 
had  not  increased  eligible  roadways  to 
65  mph.  They  indicated  that  those 
States  are  penalized  when  they  could  be 
in  compliance  by  simply  raising  speed 
limits  to  65,  where  applicable.  They 
further  suggested  that  States  may  choose 
to  comply  with  the  reqiiirements  by 
raising  their  speed  limits  to  65,  and 
stated  that  such  a  result  would  not  be 
in  the  best  interests  of  highway  safety. 

MDT  proposed  that  the  final  rule  be 
modified  to  permit  States  that  have 
roads  eligible  for  posting  at  65  mph  (but 
have  not  exercised  that  option  and 
maintain  a  55  mph  speed  limit)  to 
certify  compliance  using  the  allowable 
compliance  score  for  65  mph  States. 
However,  this  result  is  clearly 
inconsistent  with  ISTEA.  which  was 
enacted  to  encourage  State  enforcement 
of  prevailing  speed  limits.  In  addition, 
this  change  could  lead  to  increased 
noncompliance  on  roads  posted  at  55 
mph. 
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States  currentlY  decide  whether  to 
post  eligible  road  segments  at  65  mph. 
Rural  Interstate  highways  have  been 
eligible  for  posting  at  65  mph  since 
1967.  States  have  had  the  opportxmity 
since  that  time  to  change  the  speed  Ihnit 
on  these  highways.  There  is  no  reason 
to  believe  that  the  monitoring 
requirements  in  this  rule  will  encotirage 
States  to  raise  their  speed  limits  now, 
when  historically  they  have  not  done  so. 
If  a  State  does  decide  to  raise  its  speed 
limits,  the  rule  requires  adherence  to  a 
difiarent  compliance  score  based  upon 
an  additional  road  type  and  associated 
additional  speed  categories.  It  also 
requires  more  monitoring'Sites.  The 
agencies  therefore  believe  that  the  rule 
is  not  unfair  and  does  not  encourage 
States  with  lower  speed  roadways  to 
raise  their  speed  hmits. 

Comments  were  received  criticizing 
the  agencies'  proposal  to  require  that    -^ 
States  count  vehicles  travelhng  only  5 
miles  per  hour  over  the  {>osted  speed 
limit  Massachusetts  State  Police 
remarked  that  speeds  from  l-lO  miles 
over  the  posted  speed  Umit,  referred  to 
as  a  "zone  of  indifiiarence,"  should  not 
be  counted. 

As  stated  in  the  NPRM,  the  rationale 
to  begin  measuring  speeds  at  5  miles 
over  the  posted  speed  Umit  is  based  on 
costoms  and  practices  generally 
accepted  by  the  law  enforcement 
community  and  motorists.  Police 
agencies  do  not  strictly  enfiorce  minor 
speed  infractions  in  any  speed  limit 
zone,  and  when  enforcement  action  is 
taken  for  minor  infractions,  traffic 
courts  generally  do  not  impose 
sanctions.  Traffic  courts  expect 
application  of  reasonable  judgment  by 
ponce  when  enforcing  traffic  laws. 
Enforcement  action  is  more  likely  to 
occur  in  speed  ranges  of  5-9  miles  per 
hour  above  the  Umit,  and  the  issuance 
of  a  citation  is  virtually  certain  for 
violations  exceeding  10  mph  over  the 
maximum  speed  limit 

Ehie  to  these  enforcement  practices, 
most  drivers  realize  the  police  and 
courts  tolerate  moderate  excesses  of  the 
55  and  65  mph  speed  limits  before 
applying  enforcement  and  sanctions, 
and  the  average  traffic  speeds  have 
slowly  increased  due  to  this  perceived 
tolerance  level.  If  the  tolerance  level  is 
increased  to  the  suggested  10  mph  over 
the  speed  limit,  higher  speeds  can  be 
eiroected. 

Studies  over  the  past  twenty-five 
years  indicate  that  crash  risk  is 
associated  with  variations  from  the 
mean  speed,  which  result  in  more 
frequent  lane  changes  and  passing 
maneuvers  so  that  &ster  moving 
vdiicles  can  avoid  vehicles  travelling  at 
slower  speeds.  Empirical  studies  ofue 


relationship  between  speed  and  crashes 
consistently  show  that  crash 
involvement  rates  are  lowest  for 
vehicles  traveling  within  10  mph  of  the 
average  speed;  vehicles  traveling  at 
speeds  outside  of  that  range  have 
involvement  rates  at  least  six  times 
greater. 

Data  from  the  National  Crash  Severity 
Study  (1979)  show  that  while  travelling 
20  mph  above  the  average  speed,  the 
estimated  crash  risk  is  about  11  times 
greater  than  at  the  average  travel  speed. 
The  implication  of  this  is  that  to  reduce 
the  incidence  of  motor  vehicle  crashes, 
speeds  should  be  regulated  within  a 
range  that  will  permit  the  free  flow  of 
traffic  while  simultaneously  avoiding 
great  variances  in  speed.  Therefore,  Uie 
final  rule  continues  the  measuring  of 
speeds  at  5  miles  over  the  speed  limit 
to  account  for  traditional  enforcement 
pnctices,  while  not  creating  higher 
speed  tolerances. 

ISTEA  requires  that  any  formula 
adopted  must  assign  a  "greater  weight 
for  violations  of  speed  Umits  in 
proportion  to  the  amount  by  which  the 
speed  of  the  motorist's  vehicle  exceeds 
the  speed  limit.'*  In  the  NPRM,  the 
agencies  proposed  a  formula  which 
assigns  greater  weight  to  more  serious 
speed  violations.  Comments  were 
submitted  requesting  an  explanation  for 
this  aspect  of  the  proposal.  A  penalty 
was  proposed  to  be  assessed  for  all 
vehicles  exceeding  the  speed  limit  by  5 
mph,  additional  penalty  for  vehicles 
exceeding  the  speed  limit  by  10  mph, 
and  a  third  penalty  for  vehicles 
exceeding  the  speed  limit  by  15  mph. 
This  methodology  takes  into  accoimt  the 
greater  penalties  for  higher  speeds.  In 
the  formula,  the  compliance  score  is 
calculated  so  that  vehicles  exceeding 
the  speed  limit  by  5  mph,  10  mph  and 
15  mph  have  a  cumulative  effect 
assessed  in  proportion  to  their  excess 
speed.  Thus,  the  multiple  coxmting  is  a 
mechanism  to  implement  the 
proportional  requirement  specified  in 
ISTEA. 

Commenters  also  questioned  the  use 
of  certain  error  adjustments  contained 
in  the  proposed  nile.  Prior  to  ISTEA,  the 
agencies'  regulation  allowed  the  States 
to  adjust  for  three  potential  sources  of 
error,  speedometer  variability,  statistical 
error,  and  speed  monitoring  equipment 
error  (23  CFR  659.15(d)).  The  regulation 
provided  that  each  potential  source  of 
error  could  be  adjusted  individually  or 
by  use  of  a  single  adjustment  which 
addressed  all  three  potential  errors. 
Forty-four  States  have  used  this  single 
adjustment  when  calculating  speeds  for 
the  required  annual  certification. 

The  NMSL  law  continues  to  require 
that  the  regulation  accoimt  for 


speedometer  variabihty  and  the  other 
potential  soiut:es  of  error  in  the  speed 
monitoring  data.  The  agencies  have 
therefore  continued  to  permit  the  use  of 
a  single  adjustment  in  the  final  rule 
which  addresses  these  three  potential 
errors. 

Qtation  Data 

The  NPRM  explained  that  the 
agenaes  considered  and  rejected  a 
number  of  factors  for  inclusion  in  the 
proposed  comphance  formula,  and 
proposed  to  include  only  the  ^tahty 
rate  as  a  mitigation  iactat.  Commenters 
offered  other  suggestions.  The  Arizona 
Department  of  Transportation  suggested 
utilization  of  the  level  of  enforcement  as 
a  mitigating  fector  in  noncomplying 
States.  The  Maryland  State  Police 
advocated  an  adjustment  to  the  State's 
compliance  score  allowing  it  to  "reduce 
its  compliance  score  by  one  point  for 
each  unit  by  which  the  number  of 
speeding  citations  issued  jper  mile  on 
NMSL  highways  •  •  •  exceeds  the 
national  average  citation  issuance  rate 
on  NMSL  highways  during  the  previous 
year." 

Consideration  was  given  to  the  use  of 
an  enforcement  index,  which  is  the 
number  of  hazardous  moving  violations 
(including  forfeitmes)  divideid  by  the 
niunber  of  personal  injury  and  iatal 
crashes.  However,  it  was  apparent  that 
this  would  necessitate  additional  data 
collection  and  analysis  by  the  States. 
Further,  this  method  may  reinforce  the 
pubtic's  misconception  that  police 
operate  under  some  type  of  quota 
system.  Quota  systems  have  been 
declared  unlawful  in  many  parts  of  the 
cotmtry.  Therefore,  these  approaches 
were  rejected. 

Collection  of  Citation  Data 

ISTEA  requires  the  collection  of  data 
on  speeding  citations.  Specifically,  the 
law  reqxiires  the  States  to  report  data 
necessary  to  support  the  annxial 
certification,  "*  •  •  which  shall 
include,  but  not  be  limited  to,  data  on 
citations  and  travel  speeds."  The  NPRM 
required  the  collection  of  the  total 
number  of  citations  written  by  the 
multiple  agencies  having  NMSL 
jtirisdiction. 

One  purpose  of  gathering  information 
on  speeding  citations  is  to  demonstrate 
each  State's  e^orts  to  enforce  the  NMSL 
However,  several  commenters  pointed 
out  that  diSarent  law  enforcement 
agencies  are  responsible  for  enforcement 
of  the  NMSL  within  the  same  State.  For 
example,  municipal  or  county  agencies 
may  be  responsible  for  those  NMSL 
highways  within  the  mimicipalities  or 
incorporated  areas,  while  a  highway 
patrol  may  be  responsible  for  th^se 
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highway  segments  outside  of  these 
areas. 

It  was  pointed  out  that  many  States. 
OS  reported  by  the  Kansas  Highway 
Patrol,  do  not  have  a  central  repository 
for  traffic  citation  data.  Thus,  the 
citation  collection  proposed  in  the 
NPRM  creates  considerable  hardship. 
Further,  in  most  States,  there  is  no 
requirement  for  municipal  and  county 
agencies  to  report  citation  data  to  the 
State.  The  commenters  suggested  that 
citation  data  be  collected  only  from 
State  agencies,  and  the  agencies  have 
decided  to  accept  this  recommendation. 
This  revision  is  contained  in 
§  1260.15(c)(2)  of  the  regulation. 

The  final  rule  does  not  revise  the 
current  method  of  reporting  citation 
data,  and  the  political  entities  of  the 
District  of  Columbia,  State  of  Hawaii 
and  Commonwealth  of  Puerto  Rico, 
which  have  unique  enforcement 
structures  and  reporting  methods,  will 
continue  reporting  speed  citation  data 
as  they  have  done  in  the  past. 

The  agencies  have  determined  that 
retaining  (he  current  citation  data 
collection  requirement  is  sufficient  to 
support  the  statutory  requirement  of  23 
U.S.C  154(e)  for  data  supporting  the 
certification  required  under  23  U.S.C. 
141(a).  Under  the  Bnal  rule.  §  1260.13 
continues  to  require  the  certification  of 
the  Governor,  or  other  properly 
designated  State  officied,  in  order  to 
comply  with  these  statutory  mandates. 

Plan  bit  Collection  of  Monitoring  Data 

The  South  Dakota  Department  of 
Transportation  expressed  concern  that 
the  new  data  collected  cannot  be  tied  to 
the  State's  old  data  collection,  causing 
a  loss  of  the  ability  to  link  the  old  and 
new  data.  As  demonstrated  in  the  Speed 
Monitoring  Program  Procedural  Manual, 
the  speed  monitoring  program  and  its 
sampling  plan  are  designed  to  ensure 
that  data  collected  under  this  rule  wrill 
be  consistent  with  the  data  collected 
under  the  former  procedures. 

Most  of  the  current  monitoring 
stations  can  continue  to  be  used  under 
the  final  rule.  In  fact,  the  monitoring 
manual  provides  States  the  flexibility  to 
use  all  current  monitoring  stations.  In 
addition,  the  sampling  plan  and 
monitoring  requirements  contained  in 
the  NPRM  were  designed  to  provide  the 
same  level  of  confidence  in  the  data 
collected.  While  additional  monitoring 
for  various  road  tj-pes  has  been  added 
(sixty-five  mph  roadways  were  not 
monitored  in  the  past),  data  from  the 
two  types  of  55  mph  roadways 
(freeways  and  non-freeways)  may  be 
combined  to  provide  comparability  with 
historical  data. 


The  Colorado  and  Kansas 
Departments  of  Transportation 
requested  information  about  the  number 
of  additional  monitoring  stations 
required  and  the  requirement  that  data 
be  collected  quarterly  at  each 
monitoring  station.  The  monitoring 
guidelines  were  prepared  using  the 
same  level  of  statistical  precision  and 
monitoring  activity  as  required  under 
the  existing  monitoring  procedures. 
Concerns  about  ISTEA's  requirements  to 
stratify  data  by  highway  type  and  to 
consider  various  levels  exceeding  the 
speed  limit  led  the  agencies  to  consider 
ways  to  avoid  a  large  increase  in  the 
number  of  monitoring  stations.  In  order 
to  minimize  the  number  of  additional 
monitoring  stations  and  maintain  the 
same  level  of  reliability  in  the  collected 
data,  the  agencies  proposed  a  reduced 
number  of  new  sites  in  the  NPRM, 
coupled  with  an  increase  in  monitoring 
sessions  to  four  times  per  year  at  each 
location. 

In  response  to  the  comments  received 
on  this  proposal,  the  agencies 
investigated  additional  alternatives  to 
the  proposed  monitoring  plan,  with  the 
goals  of  reducing  the  States'  data 
collection  burden  without  loss  of 
statistical  precision  historically 
associated  with  the  former  regulation 
and  of  collecting  reliable  data  to  reduce 
the  risk  of  non-compliance  by  chance 
alone. 

The  first  alternative  considered  by  the 
agencies  was  semi-annual  monitoring. 
In  order  to  maintain  the  same  level  of 
statistical  accuracy  and  collect  data 
semi-annually,  the  States  would  have  to 
randomly  select  a  data  collection  day, 
within  the  six  month  period,  for  each 
monitoring  site.  The  present  system 
allows  the  States  to  schedule  monitoring 
activities  to  enable  a  data  collection 
team  to  service  many  monitoring  sites  in 
a  single  day.  If  States  were  required  to 
randomly  select  data  collection  days  for 
each  site,  a  data  collection  team  might 
be  able  to  service  only  one  monitoring 
site  each  day. 

This  procedure  would  greatly  increase 
the  required  staff  hours  to  collect  the 
speed  data.  For  most  States,  the 
efficiency  of  collecting  the  data  frt>m  all 
sites  four  times  per  year,  in  a  short 
period  of  time,  is  more  cost  effective 
than  the  almost  continuous  collection  of 
data  half  as  often  throughout  the  year. 
In  addition,  this  alternative  would 
require  States  to  increase  the  number  of 
monitoring  sites  by  10  percent  above 
that  indicated  in  the  NPRM.  Therefore, 
the  agencies  decided  against  this  first 
alternative. 

In  a  second  alternative,  the  agencies 
considered  monitoring  compUance  at 
each  site  semi-cumually,  but  to  maintain 


a  reasonable  level  of  statistical  accuracy 
the  States  would  have  to  increase  the 
number  of  monitoring  sites  by  10 
percent.  All  sites  would  have  to  be 
monitored  twice  each  year  with  one  half 
of  the  sites  in  the  first  and  third 
quarter^  and  one  half  of  the  sites  in  the 
second  and  fourth  quarters.  This 
procedure  would  increase  a  State's  fixed 
cost  by  increasing  the  number  of 
monitoring  sites,  and  would  not  reduce 
the  collection  burden  very  much  since 
data  would  have  to  be  collected  fouj' 
times  per  year.  The  second  alternative 
was  therefore  rejected. 

A  third  alternative  was  to  provide  for 
semi-annual  data  collection  without  the 
additional  sites  over  the  number 
identified  in  the  NPRM.  Under  this 
scenario.  States  would  collect  data  as 
they  do  under  the  previous  regulation, 
but  only  twice  per  year.  This  alternative 
significantly  reduces  the  statistical 
reliability  of  the  data.  Thus,  each  State 
would  be  at  an  additional  risk  of  being 
out  of  compUance  by  chance  alone, 
since  only  two  data  points  would  be 
collected  for  each  site.  Moreover,  there 
is  considerable  variation,  both  between 
sites  and  within  a  site,  in  the  collected 
speed  data.  To  maintain  the  historical 
quality  of  the  data  collected  and  to 
lessen  the  risk  of  chance 
noncompliance,  the  agencies  rejected 
this  third  alternative. 

A  variation  of  the  third  alternative 
was  also  considered.  Under  this 
variation.  States  would  be  permitted  to 
collect  data  at  each  site  semi-annually 
but  would  collect  one  half  of  the  data  in 
the  first  and  third  qucuters  and  one  half 
of  the  data  in  the  second  and  fourth 
quarters.  This  alternative  marginally 
increased  the  reliability  of  the  data,  but 
not  to  historical  levels  under  the  former 
regulation.  In  addition,  this  alternative 
caused  some  increase  in  cost  since  some 
data  collection  would  have  to  take  place 
four  times  per  year.  This  alternative  was 
also  rejected. 

Due  to  the  combination  of  cost 
increase  and  administrative  burden  on 
the  States  in  the  first  alternative  and  the 
degradation  of  the  data  and  associated 
increase  in  risk  of  non-compliance  with 
only  a  minimal  decrease  in  costs  of  the 
second  and  third  alternatives,  the 
agencies  determined  that  data  should  be 
collected  on  a  quarterly  basis  as 
originally  proposed  in  the  NPRM. 

Commenters  from  15  State  agencies 
with  primary  monitoring  responsibility 
expressed  concern  that  the  proposed 
monitoring  plan  would  require 
additional  monitoring  sites,  additional 
personnel,  and/or  additional  equipment 
to  properly  implement  data  collection. 
The  majority  of  these  commenters  did 
not  feel  that  adequate  time  was  available 
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to  procure  and  install  the  necessary 
equipment  at  the  selected  monitoring 
sites  in  order  to  meet  the  FY  1994 
deadline  proposed  in  the  NPRM.  Upon 
reviewing  these  comments,  the  agencies 
have  concluded  that  additional  time  is 
necessary  to  obtain  equipment  and  set 
up  functional  monitoring  sites. 
Therefore,  §  1260.9  (a),  (b)  and  (c)  and 
§  1260.11  (a)  and  (b)  have  been  changed 
to  require  the  States  to  submit  a  new 
monitoring  plan,  which  contains  two 
parts,  by  January  24,  1994.  The  date  by 
which  States  must  commence  the  actual 
collection  of  data  has  been  extended  to 
October  1, 1994. 

SanctiolM  for  Noncompliance 

As  required  by  statute,  t&e  NPRM 
proposed  a^nalty  if  a  State  exceeds  the 
applicable  Nra^Lcopiijmance  score. 
One  and  one-halipOTcent  of  the  funds 
apportioned  to  the  State  for  Federal-aid 
highways  and  highway  safety 
construction  programs  under  section 
104(b)  of  title  23,  United  States  Code 
(other  than  paragraph  (5))  would  be 
transferred  to  the  State's  apportionment 
under  23  U.S.C.  402  for  the  fiscal  year, 
not  to  exceed  the  total  section  402 
apportionment  for  that  year.  This 
transfer  penalty  was  questioned  by 
many  commenters.  Two  individuals 
complained  that  speed  enforcement 
does  much  less  to  promote  highway 
safety  than  does  the  construction  of  safe 
highways.  Comments  from  the 
International  Association  of  Chiefs  of 
Police  Highway  Safety  Committee, 
Commercial  Vehicle  Safety  Alliance, 
Operation  CARE  (Combined  Accident 
Reduction  Effort)  and  Police  Traffic 
Services  Committee  of  the  American 
Association  of  Motor  Vehicle 
Administrators  suggested  that  the 
shifting  of  funds  from  construction 
agencies  to  enforcement  agencies  may 
lead  to  detrimental  interdepartmental 
disputes  over  funds. 

The  Michigan  Department  of 
Transportation  expressed  the  view  that 
"the  penalties  for  speed  limit  non- 
compliance should.not  be  levied  against 
a  department  that  is  not  responsible  for 
enforcement."  The  West  Virginia 
Governor's  Highway  Safety  Office  added 
that  the  reduction  of  funds  for  road 
construction  is  especially  unfair  to 
small  rural  States. 

The  transfer  of  certain  construction 
funds  within  a  State  for  noncompliance 
is  specifically  required  by  ISTEA.  The 
legislation  expressly  requires  that  the 
rule  "*  *  •  shall  provide  for  the 
transfer  of  apportionments  (of  certain 
highway  construction  funds),  if  a  State 
fails  to  enforce  speed  limits  in 
accordance  vrith  •  •  •  such  rule." 


Therefore,  these  penalties  remain  a  part 
of  the  final  rule. 

The  Coalition  for  Consumer  Health 
and  Safety  expressed  the  belief  that 
utilizing  a  State's  current  section  402 
apportionment  as  a  penalty  cap  is 
arbitrary  and  does  not  reflect  a  State's 
ability  to  use  such  funds.  They  strongly 
oppose  capping  the  penalty  and  support 
using  at  least  50%  of  the  redirected 
funds  for  speed  enforcement  and 
education.  The  agencies  believe  their 
selection  of  this  penalty  level  is 
reasonable  and  appropriate  since  a 
much  larger  sum  could  overburden  a 
State's  highway  safety  program  and  the 
State's  ability  to  expend  the  funds  in  an 
efficient  and  effective  manner. 

Graduated  Penaltiea  for 
Noncompliance 

The  NPRM  proposed  a  penalty  for  any 
State  exceeding  the  maximum  allowable 
compliance  score.  Several  commenters 
felt  that  this  pass/fail  concept  in  the 
NPRM  was  too  stringent.  The 
Department  of  California  Highway 
Patrol  commented  that  it  was 
inequitable  to  impose  the  maximum 
sanction  on  a  State  whether  it  is  one. 
point  or  100  points  out  of  compliance. 
Other  States  felt  that  a  score  in  any  year 
significantly  higher  than  the  maximiun 
score  would  present  them  with  an 
impossible  task  in  attempting  to  come 
into  compliance  in  future  years.  The 
Minnesota  Department  of 
Transportation  suggested  a  penalty 
reduction  which  consisted  of  six 
graduations  based  on  low  fatality  rates, 
and  NAGHSR  suggested  three 
alternatives,  including  a  graduated  set  of 
penalty  reductions. 

After  an  analysis  of  the  docket 
comments,  the  agencies  have  decided  to 
include  several  levels  of  penalties  based 
on  graduation  of  the  noncompliance 
scores.  The  final  rule  provides  for 
graduated  penalties  in  one-half  of  one 
percent  increments  which  correspond  to 
the  degree  of  noncompliance,  with  a 
maximum  penalty  of  not  more  than  one 
and  one-half  percent.  These  penalty 
increments  will  be  imposed  at  ten  and 
twenty  percent  intervals  above  the 
maximum  allowable  score.  As  proposed 
in  the  NPRM,  the  maximimi  penalty 
would  not  exceed  a  State's  annual 
Section  402  highway  safety  grant 
program  apportionment.  This  revision 
should  encourage  improvement  by 
noncomplying  States.  Section 
1260.19Cb)  has  been  modified  and  a  new 
§  1260.19(c)  has  been  added  in  the  final 
rule  to  e^ect  these  graduated  penalties. 

Program  Purpose  for  Penalty  Transfer 

The  NPRM  proposed  that  the  penalty 
for  NMSL  noncompliance  would  consist 


of  a  transfer  of  certain  highway 
construction  funds  to  the  noncomplying 
State's  section  402  program  with  an 
emphasis  on  speed  enforcement.  The 
comments  recommend  that  the  agencies 
broaden  that  purpose.  NAGHSR,  for 
example,  pointed  out  that  the  redirected 
funds  should  be  used  to  improve  State 
enforcement  efforts,  but  the  States 
should  not  be  forced  to  use  all  of  their 
funds  for  that  purpose.  NAGHSR  also 
maintained  that  flexibility  is 
particularly  important  for  large  States 
where  the  amount  of  redirected  funds 
could  be  sizable.  Ohio  DOT's 
consolidated  response  suggested  that 
the  transfer  of  funds  from  construction 
to  unsuccessful  speed  enforcement 
efforts  gives  the  impression  of 
reinforcing  failure.  They  recommend 
funds  should  be  transferred  to  highway 
safety  activities  generally. 

The  agencies  recognize  that  the  States 
are  in  the  best  position  to  determine  the 
most  effective  use  of  the  penalty  transfer 
funds.  For  example,  greater  compliance 
with  the  NMSL  can  be  achieved  over  a 
longer  period  of  time  if  enforcement 
efforts  are  accompanied  by  vigorous 
public  information  and  education 
campaigns.  The  agencies  have  therefore 
decided  to  provide  the  States  with 
flexibility  to  use  these  funds  for  any 
purpose  consistent  with  section  402  of 
title  23,  United  States  Code  (Section 
402).  Consequently,  the  emphasis  on 
speed  enforcement  has  been  removed 
from  §  1260.21(c)  of  the  final  rule. 

Under  the  section  402  program.  States 
are  required  to  submit  a  Highway  Safety 
Plan  on  an  annual  basis.  These  plans  are 
systematically  reviewed  by  both  NHTSA 
end  FHWA  Regional  offices  to  ensure 
consistency  with  the  overall  efforts  of 
each  State  to  improve  highway  safety. 
The  funds  transfer  shall  take  place  in 
the  fiscal  year  subsequent  to  the  fiscal 
year  in  which  the  compUance  score 
exceeded  the  maximum  allowable 
compliance  score.  States  subject  to  a 
transfer  under  the  NMSL  will  be 
required  to  detail  their  additional 
expenditures  in  the  Highway  Safety 
Plan  for  that  fiscal  year. 

Mitigation  of  Noncompliance  Penalty 

The  agencies  proposed  in  the  NPRM 
that  a  noncomplying  State  would  be 
eligible  to  have  its  penalty  reduced  by 
one-third  if  it  has  a  fatality  rate  at  least 
twenty  percent  below  the  national 
fatality  rate.  The  Insurance  Institute  for 
Highway  Safety  stated  there  is  "•  *  * 
no  reason  to  soften  the  penalty  by 
forgiving  the  transfer"  on  this  basis. 
Other  commenters  argued  that  the 
proposed  one-third  reduction  in  penalty 
for  a  fatality  rate  at  least  twenty  percent 
below  the  national  fatality  rate  is  not 
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equitable  to  niral  States  since  fatality 
rates  vary  inversely  witb  traffic  density. 
Achieving  a  fatabty  rate  20  percent 
below  the  national  average  would  be 
particularly  difficult  for  many  rural 
States.  The  International  Association  of 
Chiefis  of  Police  commented  that 
consideration  should  be  given  to  other 
alternatives,  such  as  permitting  States  to 
show  a  significant  improvement  in  their 
fataUty  rates,  even  if  such  rates  are 
higher  than  the  national  average.  They 
thought  that  this  would  serve  as  an 
incentive  for  improvement.  Based  on 
these  comments,  the  agencies  have 
reexamined  mis  issue  to  determine  the 
best  method  of  encouraging  State 
compliance  and  recognizing  State 
hi^way  safety  achievements. 

The  agencies  agree  that  the  twenty- 
pmrcent  threshold  is  too  restrictive.  To 
provide  the  States  a  stronger  incentive, 
taking  into  accoimt  both  speed 
enforcement  and  overall  highway  safety 
issues,  the  agencies  have  determined 
that  a  ten  percent  reduction  below  the 
national  fatality  rate  is  a  more  equitable 
level  for  mitigation  of  penalty. 
Therefore,  this  final  rule  provides  that  a 
State's  penalty  will  be  reduced  by  one- 
third  if  the  State's  fatality  rate,  rounded 
to  the  nearest  tenth,  is  at  least  ten 
{>ercent  below  the  national  fatality  rate. 
Section  1260.21(a)  has  been  modified  to 
reflect  this  change. 

The  Arizona  Department  of 
Transportation  (ADOT)  suggested  that 
pedestrian,  bicycle  and  non-NMSL 
roadway  fatalities  shoiild  be  excluded 
from  the  fatality  rate  used  for  mitigation 
purposes.  AOOT  felt  that  it  was  unfair 
to  penalize  those  responsible  only  for 
safety  on  NMSL  roads  for  fatalities  that 
occvLrred  beyond  their  control.  The 
agencies  disagree  with  this  position, 
llie  ultimate  purpose  of  the  NMSL  is  to 
save  lives  and  reduce  injuries  on  our 
nation's  highways.  States  that  do  not 
comply  with  the  NMSL  requirements. 
but  have  found  other  means  to  advance 
highway  safiaty  and  achieve  overall 
fatahty  rates  significantly  lower  than  the 
national  average  deserve  to  be 
recognized  for  their  accomplishments 
and  have  their  penalties  reduced.  The 
agencies  see  no  reason  to  exclude  any 
particular  classification  of  fatality  for 
this  purpose. 

Under  the  previous  regulatory 
procedures,  a  hearing  was  held  to 
determine  the  level  of  penalty  and  to 
consider  mitigating  circumstances.  The 
Arizona  Department  of  Public  Safety 
noted  that  the  NPRM  did  not  contain 
provisions  for  hearings  and  suggested 
that  a  State  should  have  the  option  of 
requesting  a  hearing  if  it  believed  that 
there  were  mitigating  circiunstances. 
Under  the  procediues  proposed  in  the 


NPRM.  however,  the  only  basis  for 
mitigation  is  a  State  having  a  fatality 
rate  ten  percent  below  the  national 
average.  By  adopting  this  basis  for 
mitigation  in  the  final  rule,  the  agencies 
have  eliminated  any  need  for  a 
subjective  evaluation  that  would  require 
that  a  hearing  be  held. 

Soccewive  Year  Non-compliance 
Penalty 

Some  commenters  objected  to  the 
absence  of  incentives  in  the  NPRM  for 
States  to  seek  improvement  in  their 
NMSL  compliance  scores  once  they  are 
found  out  of  compliance,  and  suggested 
the  creation  of  such  incentives.  One 
commenter  proposed  consideration  of 
an  additional  penalty  transfer  for 
successive  year  non-compHance. 
However,  since  a  siux»ssive  year 
ptdialty  was  not  proposed  in  the  NPRM. 
it  has  not  been  included  in  the  final 
rule.  The  sanctions  for  States  with  non- 
complying  scores,  which  were  proposed 
in  the  NPRM.  ara  presently  contained  in 
the  final  rule,  provided  that  the  penalty 
transfer  from  highway  construction 
funds  to  Section  402  programs  would 
not  exceed  the  greater  of  (i]  one  and 
one-half  percent  of  the  construction 
funds,  or  (ii)  the  total  Section  402 
apportionment  for  the  applicable  fiscal 
year.  The  ageixdes  are  willing  to 
consider  the  possibility  of  providing 
incentives  and  have  issued  a 
Supplemental  Notice  of  Proposed 
Rulemaking  (SNPRM)  in  order  to 
receive  comments  on  proposed  penalty 
increases  to  accomplish  this  goal.  An 
SNPRM  covering  this  subject  is  being 
published  concurrently  with  this  final 
nile  in  today's  issue  of  the  Federal 
Regiflfter. 

Tedmical  Clarifications 

Definitions 

Several  commenters  expressed  the 
need  to  clarify  or  include  additional 
definitions  in  §  1260.5  of  the  regulation. 
The  Ohio  Department  of  Transportation 
noted,  for  example,  that  the  term  "local" 
is  used  in  the  appendix,  but  is  not 
defined  in  §  1260.5.  The  agencies 
therefore  have  added  a  definition  for 
"local  road."  The  definition  selected  is 
derived  from  the  statutory  requirement 
that  requires  designation  of  a  functional 
system  of  highways.  The  definition  is 
taken  from  the  FHWA  Highway 
Functional  Classification  Manual. 

In  the  final  rule,  the  agencies  have 
made  the  definition  of  "roadway 
segment"  more  specific  in  accordance 
with  the  requirement  designating  a 
functional  tyvtem  of  highways.  'This 
revisioo  will  also  assist  in  making  the 
maximum  possible  use  of  instnmiented 


highway  sites  and  in  conserving 
resources  of  the  States  for  use  in  sites 
instrumented  for  other  purposes  (e.g., 
weight-tn-motion,  pavement 
monitoring).  Accordingly,  the  section  in 
the  appendix  entitled  "Selection  of 
Sample  Sizes"  has  been  amended  to 
reflect  this  change. 

Some  commenters  expressed 
confusion  about  the  definition  of  the 
term  "non-&«eway."  Currently  many 
difiiarent  road  classifications  have  speed 
limits  posted  at  55  mph  including 
freeways,  arterials,  and  major  collectors. 
To  accoxmt  for  distinctions  between 
roadway  types,  55  mph  freeways  were 
identified  as  a  separate  group.  All  other 
types  of  highways  with  speed  limits 
posted  at  55  mph  were  designated  non- 
treeways  for  the  purpose  of  speed 
monitoring.  A  non-freeway  is  therefore 
any  highway  which  is  not  classified  as 
a  freeway.  Since  an  adequate  definition 
of  a  "freeway"  was  contained  in  the 
NPRM  and  has  been  adopted  without 
change  in  the  final  rule,  the  agencies 
decided  a  separate  definition  for  the 
term  "non-freeway"  was  not  necessary. 

The  Alaska  Department  of 
Transportation  and  Public  Fadhties 
asked  how  a  portion  of  the  Parks 
Highway  in  Alaska  should  be  classified 
under  the  proposed  rule.  Although  this 
part  of  the  nignway  is  uniquely  rural 
and  is  posted  at  65  mph  for  over  200 
miles,  it  is  not  a  "freeway"  because  its 
design  characteristics  are  below  freeway 
standards.  The  agencies  have 
determined  that  this  portion  of  the  Parks 
Highway  should  be  included  in  the  65 
mph  non-freeway  mileage  for  Alaska. 
This  diange  is  incorporated  into  the 
final  rule  in  §  1260.15(d)  by  changing 
"60  mph"  to  "65  mph"  before  the  word 
"freeways"  in  the  category  with  the 
score  "138." 

Tbe  agencies  discovered  a 
typographical  error  in  §  1260.15(d)  of 
the  proposed  rule  although  it  had  been 
correctiy  stated  in  the  preamble.  The 
second  compliance  score  number. 
"1.155"  in  the  proposed  rule  was 
incorrect.  The  correct  number  is  "1.115" 
and  is  included  in  the  final  rule. 

The  agencies  also  corrected  an 
inaccurate  reference  in  subsection  (b)  of 
§  1260.19.  and  revised  that  subsection  to 
clarify  that  any  transfer  of  funds  will 
take  place  in  the  fiscal  year  subsequent 
to  the  fiscal  year  in  which  a  State 
submits  its  certification.  Section 
1260.19  is  also  revised  to  nimiber  each 
penalty  category. 

Finally,  the  agencies  identified  the 
need  to  provide  for  additional  flexibility 
in  the  data  collection  schedule,  should 
conditions  at  a  site  preclude  the  normal 
flow  of  traffic,  and  have  amended 
§  1260.9(b)(5)(i)  to  address  this  need. 
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Speed  Monitoring  Program  Procedural 
Manual 

Comments  were  made  that  caused 
some  minor  changes  to  the  Monitoring 
Program  Procedural  Manual  located  in 
the  appendix.  Several  commenters 
raised  questions  about  the  need  to 
caUbrate  the  speed  measuring 
equipment  before  each  data  collection 
session.  Review  of  equipment  and 
calibration  standards  indicate  that  the 
speed  measuring  equipment  need  only 
be  calibrated  once  a  year.  This  change 
has  been  incorporated  into  the  section 
in  the  appendix  entitled  "Review 
Highway  Conditions." 

Other  comments  stated  that  existing 
speed  measuring  equipment  only  have 
the  capacity  to  accumulate  data  into  12 
data  bins.  In  order  to  accommodate  this 
limited  capacity,  the  number  of 
categories  required  for  data  collection  is 
being  reduced  by  2  in  the  final  rule. 
This  has  been  accomplished  by 
collapsing  the  first  three  categories  into 
one  category.  This  change  is  reflected  in 
the  section  entitled  "Reporting  Results" 
and  in  the  table  called  "Distribution  of 
Vehicle  Speeds." 

The  section  of  the  appendix  entitled 
"Selection  of  Sample  Sizes"  has  been  as 
revised  to  permit  the  maximum  possible 
use  of  all  instrumented  highway  sites. 

Some  commenters  identified  an  error 
in  the  table  entitled  "Calculation  of 
CompUance  Score"  in  the  appendix. 
This  error  has  been  corrected  in  the 
final  rule.  The  factor  for  the  category 
"percent  exceeding  70  mph  on  55  mph 
non-freeways"  was  incorrectly 
presented  as  3.974.  This  number  has 
been  changed  to  2.974. 

Regulatory  Analyses  and  Noticea 
Civil  Justice  Reform 

This  rule  does  not  have  any 
preemptive  or  retroactive  effect.  It 
imposes  no  requirements  on  the  States, 
but  rather  encourages  States  to  consider 
enacting  and  enforcing  legislation 
requiring  speed  limits  and  speed  limit 
enforcement  through  the  potential 
redesignation  of  Federal  highway 
construction  funds  to  safety  programs. 
Any  redesignation  of  funds  would  not 
take  place  imtil  FY  1997.  If  a  State 
subniits  (1)  data  showing  that  its 
highway  speeds  are  below  a  certain 
national  level,  and  (2}  a  certification 
from  the  Governor  reporting  that  the 
State  is  enforcing  the  speed  Umits  on 
public  highways  in  accordance  with  23 
U.S.C.  154,  then  it  shall  not  be  subject 
to  a  redesignation  of  funds.  The 
authorizing  legislation  for  the  rule  does 
not  estabUsh  a  procedure  for  judicial 
review  promulgated  under  its 
provisions.  There  Is  no  requirement  that 


individuals  submit  a  petition  for 

reconsideration  or  other  administrative 
proceedings  before  they  may  file  suit  in 
court. 

Federal  Regulation  and  DOT  Regulatory 
Policies  and  Procedures 

The  agencies  have  analyzed  the  effect 
of  this  proposed  action  and  determined 
that  it  is  not  "major."  Because  of  the 
pubhc's  interest  in  the  55/65  mph  speed 
limit,  it  is  considered  to  be  "significant" 
within  the  meaning  of  Department  of 
Transportation  regulatory  policies  and 
procediu'es.  The  agencies  have  prepared 
a  Final  Regulatory  Evaluation  (FRE)  for 
this  proposal,  and  made  it  available  in 
the  public  docket.  A  copy  of  the  FRE 
may  be  obtained  by  writing  to  Docket 
No.  93-«.  HCC-10.  FHWA,  Room  4232. 
400  Seventh  Street  SW..  Washington. 
DC  20590. 

A  number  of  comments  discussed  the 
potential  costs  of  this  rule.  TTie  FRE 
addresses  these  comments  and  includes 
a  discussion  of  the  costs  of  this  rule. 
The  FRE  estimates  the  costs  of  new 
speed  monitoring  devices  to  be  $4.4 
million.  The  FRE  also  presents 
estimated  FY  1990  sp»sd  compUance 
data  and  finds  that  at  least  three  States 
(Connecticut,  Massachusetts  and 
Wyoming)  would  have  likely  been  out 
of  compliance  with  the  maximum 
allowable  compliance  scores  had  they 
been  in  effect  in  FY  1990. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act.  the  agencies  have 
evaluated  the  effects  of  this  proposed 
action  on  small  entities.  Based  on  the 
evaluation,  we  certify  that  this  action 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  FRE  concludes  that  there  is 
no  significant  impact  on  small 
businesses  since  the  portion  of  the 
highway  construction  funds  going  to 
noncompljring  States  is  not  lost,  but 
only  transferred  to  highway  safety 
programs.  Accordingly,  the  preparation 
of  a  Regulatory  Flexibility  Analysis  is 
uimecessary. 

Paperwork  Reduction  Act  . 

The  requirement  relating  to  this 
proposal,  that  each  State  must  submit 
speed  data  and  related  certification 
information  necessary  to  calculate  its 
compliance  score,  is  considered  to  be  an 
information  collection  reqviirement,  as 
that  term  is  defined  by  the  Office  of 
Management  and  Budget  (OMB)  in  5 
CFR  part  1320. 

Accordingly,  this  information 
collection  requirement  has  been 
previously  submitted  to  and  approved 
by  OMB,  pursuant  to  the  provisions  of 


the  Paperwork  Reduction  Act  (44  U.S.C. 
3501,  et  seq.)  The  requirement  has  been 
approved  through  January  31,  1996. 
with  the  OMB  control  number  No. 
2125-0027. 

National  Environmental  Policy  Act 

The  agencies  have  analyzed  this 
action  for  the  purpose  of  compliance 
with  the  National  Environmental  PoUcy 
Act  and  have  determined  that  it  does 
not  have  a  significant  effiect  on  the 
himian  environment. 

Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  Executive  Order  12612, 
concerning  Federalism.  The  rule's 
provisions  are  likely  to  affect  the 
allocations  of  States'  resoiut»s,  the  way 
they  measure  their  success  in  traffic  law 
enforcement,  relationships  among  States 
agencies,  and  the  distribution  of  Federal 
funds  between  States'  highway 
construction  and  safety  programs.  All  of 
these  effects  may  fairly  be  regarded  as 
Federahsm  impacts.  However,  the  basic 
requirements  of  the  rule  (i.e.,  the 
potential  redistribution  of  Federal 
funds)  are  mandated  by  statute,  so  the 
agencies  do  not  have  discretion  to 
mitigate  these  impacts.  The  agencies 
have  carefully  considered  the  comments 
of  State  agencies  in  shaping  the  details 
of  the  rule. 

List  of  Subjects  in  23  CFR  Parts  659  and 
1260 

Grant  programs — Transportation. 
Highway  and  roads.  Motor  vehicles. 
Reporting  and  recordkeeping 
requirements.  Speed  limit.  Traffic 
regulations. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nimiber  20  205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  inteigovemmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program] 

Issued  on:  October  14, 1993. 

Rodney  E.  Slater, 

Administrator,  Federal  Highway 
Administration. 

Howard  M.  SmoUdn, 

Executive  Director,  National  Highway  Traffic 
Safety  Administration. 

In  consideration  of  the  foregoing, 
under  the  authority  at  23  U.S.C  118, 
141, 154,  315  and  delegations  of 
authority  at  49  CFR  1.48  and  1.50  part 
659  of  chapter  I,  subchapter  G  of  title 
23.  Code  of  Federal  Regulations  (CFR), 
is  removed  and  part  1260  to  chapter  U. 
subchapter  C  of  title  23,  CFR,  is 
estabU^ed  as  set  forth  below. 
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PART  1260-CERnFICATION  OF 
SPEED  UMIT  ENFORCEMENT 


Sac 

1260.1 

1260.3 

1260.5 

1260.7 


Purpose. 
Objective. 
Definitions. 

Adoption  of  national  maximum 
speed  limits. 
1260.9    Fonnulation  of  a  plan  for  monitoring 

speeds. 
1260.11    Guidelines  and  evaluations  of 

operations. 
1260.13    Certification  requirement. 
1 260. 1 5    Certification  content. 
1 260. 1 7    Certification  and  statistical 

submittal. 
1260.19    Effect  of  failure  to  certify  or  to  meet 

compliance  standards. 
1260.21     Penalty  reduction  and  notification 

of  noncompliance. 
Appendix  to  Part  1260 — Speed  Monitoring 
Program  Procedural  Manual 
Authority:  23  U.S.C.  118, 141.  154,  315  and 
delegations  of  authority  at  49  CFR  1.48  and 
1  50. 

S  1260.1    Purpose. 

This  part  prescribes  requirements  for 
administering  a  program  for  monitoring 
speeds  on  public  highways  in  order  to 
provide  reliable  data  to  be  included  in 
a  State's  annual  certification  of  speed 
limit  enforcement 

§1260.3    Otojectiv*. 

To  establish  a  valid  statistical  method 
of  measuring  a  sample  of  vehicle  speeds 
on  a  sample  of  highways  to  estimate  the 
percentage  of  vehicles  exceeding  the 
speed  limit  on  highways  posted  at -55 
mph  and  on  highways  posted  at  65  mph 
with  sufficient  accuracy  to  support  a 
determination  of  compliance  by  a 
Slate's  motoring  public  with  the 
National  Maximum  Speed  Limits  in 
accordance  with  23  U.S.C.  154;  to 
prescribe  the  compliance  reporting 
requirements  for  the  States;  and  to 
specify  fund  transfer  provisions  for  non- 
compliance with  the  National  Maximum 
Speed  Limits. 

$1260.5    Definitions. 
As  used  in  this  part: 

(a)  FHWA  means  the  Federal  Highway 
Administration. 

(b)  Fiscal  year  means  the  Federal 
fiscal  year,  consisting  of  twelve  months 
beginning  each  October  1  and  ending 
the  following  September  30. 

(c)  Freeway  means  a  divided  arterial 
highway  for  through  traffic  with  full 
control  of  access  and  grade  separated 
intersections. 

(d)  Governor  means  the  Governor  of 
any  of  the  fifty  States,  Puerto  Rico  or  the 
Mayor  of  the  District  of  Columbia. 

(e)  Hig/iM^ay  means  all  streets,  roads  or 
parkways  under  the  jurisdiction.of 
State,  including  its  political 
subdivisions,  open  for  use  by  the 


general  public,  and  including  toll 
facilities. 

(f)  Interstate  System  means  the 
Interstate  System  described  in  23  U.S.C. 
103(e). 

(g)  Lxal  road  means  a  road  which: 
(i)  Serves  primarily  to  provide  access 

to  adjacent  land. 

(ii)  Provides  travel  service  over 
relatively  short  distances,  and 

(iii)  Includes  rural  mileage  not 
classified  as  part  of  principal  arterial, 
minor  arterial  or  collector  roadway 
systems. 

(h)  Motor  vehicle  means  any  vehicle 
driven  or  drawn  by  mechanical  power 
manufactured  primarily  for  use  on 
public  highways,  except  any  vehicle 
operated  exclusively  on  a  rail  or  rails. 

(i)  National  Maximum  Speed  Limits 
mean  the  speed  limits  provided  for  the 
highways  described  in  23  U.S.C.  154. 

(j)  NHTSA  means  the  National 
Highway  Traffic  Safety  Administration. 

(k)  Roadway  Segment  means  either  a 
highway  performance  monitoring 
system  sample  section  as  defined  by  the 
States,  a  section  of  highway 
instrumented  for  another  purpose  on 
which  required  speed  data  may  be 
collected,  or  a  section  of  highway 
approximately  five  miles  in  length  that 
is  selected  randomly  from  the  universe 
of  highway  sections  for  each  highway 
classification. 

0)  State  means  any  one  of  the  50 
States,  the  District  of  Columbia,  or 
Puerto  Rico. 

S 1 260.7    Adoption  of  national  niaxlniuin 
sp««d  limits. 

The  Secretary  of  Transportation  shall 
not  approve  any  Federal-aid  projects 
under  23  U.S.C.  106  in  a  State  which 
fails  to  adopt  or  maintain  maximum 
speed  limits  as  follows: 

(a)(1)  The  maximum  speed  limit  shall 
be  65  mph  or  less  on  a  highway  located 
outside  of  an  urbanized  area  of  50.000 
population  or  more,  either  on  the 
Interstate  System,  or  on  a  highway: 

(i)  Which  is  constructed  to  Interstate 
standards  in  accordance  with  23  U.S.C. 
109(b)  and  connected  to  a  highway  on 
the  Interstate  System; 

(ii)  Which  is  a  divided  4-lane  fully 
controlled  access  highway  designed  on 
constructed  to  connect  to  a  highway  on 
the  Interstate  System  posted  at  65  miles 
per  hour  and  constructed  to  design  and 
construction  standards  as  determined  by 
the  Secretary  which  provide  a  facility 
adequate  for  a  speed  limit  of  65  miles 
per  hour;  or 

(iii)  Which  is  constructed  to  the 
geometric  and  construction  standards 
adequate  for  current  and  probable  future 
traffic  demands  and  for  the  needs  of  the 
locality  and  is  designated  by  the 


Secretary  as  part  of  the  Interstate  System 
in  accordance  with  23  U.S.C.  139(c). 

(2)  The  maximum  speed  Umit  on  all 
other  public  highways  in  the  State  shall 
be  55  mph  or  less.  Emergency  and 
police  motor  vehicles  may  be  authorized 
to  operate  at  higher  speeds  when 
necessary  to  protect  the  public  health 
and  safety. 

(b)  Except  as  provided  in  paragraphs 
(c)  and  (d)  of  this  section,  the  speed 
limit  on  any  portion  of  a  highway  shall 
be  uniformly  appUcable  to  all  types  of 
motor  vehicles  using  such  portion  of 
highway,  if  on  November  1,  1973,  such 
portion  of  highway  had  a  speed  limit 
which  was  uniformly  applicable  to  all 
types  of  vehicles  using  it. 

(c)  Notwithstanding  the  provisions  of 
paragraph  (b)  of  this  section,  a  State  may 
establish  a  lower  speed  limit  for  a  motor 
vehicle  operating  under  a  special  permit 
because  of  weight  or  dimension  of  such 
vehicle,  including  any  load  thereon. 

(d)  Notwithstanding  the  provisions  of 
paragraph  (b)  of  this  section,  a  State  may 
specify  nonuniform  speed  limits  on  any 
portion  of  a  highway  when  the 
condition  of  the  highway,  weather,  a 
crash,  or  other  condition  creates  a 
temporary  hazard  to  the  safety  of  traffic 
on  such  portion  of  a  highway. 

f  1260.9    Fonnulation  of  a  plan  for 
monitoflng  spsads. 

(a)  Each  State  shall  develpp  a  speed 
sampling  plan  following  the  guidelines 
in  the  Speed  Monitoring  Program 
Procedural  Manual  (SMPPM).  FHWA. 
1992,  which  is  set  forth  in  the 
Appendix.  The  initial  plan  shall  have 
two  major  parts.  Part  I  shall  provide 
details  on  how  the  State  will  select  and 
instrument  new  speed  monitoring  sites. 
These  details  shall  include 
identification  of  potential  sites  and 
schedules  for  equipment  procurement, 
installation,  and  testing.  Part  U  shall 
provide  details  gn  how  the  State  will 
follow  the  guidelines  provided  in  the 
SMPPM.  Only  Part  II  of  the  speed 
sample  and  monitoring  plan,  as 
described  below,  is  required  to  be 
updated  after  the  initial  submission  of 
the  plan. 

(b)  At  a  minimum,  the  plan  shall 
discuss  the  following  subjects: 

(1)  Miles  of  highway  posted  at  the 
National  Maximum  Speed  Limit 
(NMSL)  classified  as  follows: 

(i)  Miles  of  freeways  posted  at  55 
mph: 

(ii)  Miles  of  freeways  posted  at  65 
mph  (including  freeways  with  posted 
speed  limits  that  are  higher  than  55  mpti 
but  lower  than  65  mph); 

(iii)  Miles  of  nonfriseways  posted  at  55 
mph; 


Federal  Register  /  Vol.  58.  No.  203  /  Friday.  October  22.  1993  /  Rules  and  Regulations       54821 


(2)  Number  of  sampling  locations  and 
their  distribution  by  highway 
classification  (55  mph  freeways.  65  mph 
freeways  and  55  mph  nonfreeways),  all 
of  which  shall  be  determined  in 
accordance  with  the  SMPPM.  The 
minimum  sample  size  needed  by  each 
State  for  each  highway  classification 
shall  be  determined  in  accordance  with 
the  SMPPM. 

(3)  Location  of  monitoring  stations. 
The  discussion  of  the  location  of  the 
monitoring  sites  must  include 
information  on  the  functional 
classification  of  the  highway  where  the 
monitoring  station  is  located. 

(4)  Type  and  capabilities  of  speed 
measuring  eauipmant  to  be  used. 

(5)  Data  collection,  (i)  Schedule. 
Speed  monitoring  sessions  shall  be 
scheduled  evenly  among  the  three- 
month  periods  of  the  year  ending 
December  31,  March  31.  June  30.  and 
September  30.  Each  monitoring  station 
shall  be  monitored  once  per  three- 
month  period.  The  dates  that 
monitoring  is  planned  shall  be  included 
in  the  schedule.  These  dates  may  be 
changed  if  conditions  at  a  site  preclude 
the  normal  flow  of  traffic  as  indicated  in 
clause  (ii)  of  this  subsection. 

(ii]  Field  data  collection.  The  choice 
of  a  data  collection  site  within  a  given 
segment  shall  reflect  the  geometric 
design  conditions  of  the  segment^ggta^ 
shall  not  be  acceptable  in  determining 
compliance  if  conditions  at  a  site  are 
such  that  the  normal  flow  of  traffic  is 
substantially  restricted  by  activities 
such  as  highway  construction, 
maintenance  operations,  extreme 
weather  conditions,  temporary  lane 
closings,  or  the  presence  of  non-routine 
enforcement  activity. 

(iii)  A  24-hour  monitoring  period 
shall  be  the  duration  of  any  individual 
speed  monitoring  session. 

(6)  Any  deviation  from  the  analysis 
methods  described  in  the  SMPPM*. 

(c)  Data  collection  shall  start  October 
1. 1994. 

r 

§  1 260. 1 1    Guidelines  and  aval  uatlons  of 
operations. 

(a)  The  State  shall  submit  its  initial 
speed  monitoring  plan  to  the  FHWA 
Division  Administrator  on  or  before 
January  24, 1994.  The  plan  shall  be 
evaluated  annually  and  revised  as 
conditions  dictate.  The  plan  may  also  be 
revised  at  any  time  during  the  12-month 
data  collection  period  ending  September 
30  if  the  State  elects  to  change  its  speed 
limit  on  eligible  roads. 

(b)  Annual  evaluations  of  the  State's 
speed  monitoring  plan  shall  be 
submitted  to  the  FHWA  Division 
Administrator  by  £>ecember  1  following 
the  close  of  the  data  collection  period  of 


each  year  beginning  with  December  1, 
1994,  so  that  changes  to  the  plan  called 
for  by  the  evaluation  can  go  into  effect 
with  the  subsequent  quarter  beginning 
January  1.  At  a  minimum,  the 
evaluation  shall  discuss; 

(1)  Adjustm.ents  to  the  number  of 
sampling  locations  in  a  State. 

(2j  Any  other  changes  to  the  plan 
proposed  by  the  State. 

(c)  Plan  revisions  called  for  during  the 
data  collection  period  due  to  a  State 
changing  its  speed  limit  shall  be 
submitted  to  the  FHWA  Division 
Administrator  for  approval,  and  may 
take  effect  retroactively  to  the  date  on 
which  the  speed  limit  was  changed  if 
such  approval  is  granted. 

S 1 260.1 3    Certification  requirement 

Each  State  shall  certify  to  the 
Secretary  of  Transportation  before 
January  1  of  each  year  that  it  is 
enforcing  the  National  Maximum  Speed 
Limit  on  all  public  highways 4n 
accordance  with  23  U.S.C.  154.  The 
certification  shall  be  supported  by 
information  on  activities  and  results 
achieved  during  the  12-month  period 
ending  on  September  30  preceding  the 
January  1  date  by  which  certification  is 
required. 

S  1260.15    Certification  content 

The  certification  shall  consist  of  the 
following  elements: 

(a)  (1)  A  statement  by  the  Governor  of 
the  State,  or  an  official  designated  by 
the  Governor,  that  the  National 
Maximum  Speed  Limij^  on  public 
highways  in  the  State  are  being 
enforced.  The  certifying  statement  shall 
be  worded  as  follows: 

(Name  of  the  certifying  official),  (position 
title),  of  the  (State  or  Commonwealth)  of 

.  do  hereby  certify  that  the  (State 

or  Commonwealth)  of ,  is 

enforchig  the  National  Maximum  Speed 
Limits. 

(2)  If  this  statement  is  made  by  an 
official  other  than  the  Governor,  a  copy 
of  the  document  designating  the  official, 
signed  by  the  Governor,  shall  also  be 
included  in  the  certification  made  under 
this  part. 

(b)  A  copy  of  any  State  law, 
regulation,  administrative  order, 
statement  of  policy  or  any  other  written 
instruction  relating  to  enforcement  of 
the  National  Maximum  Speed  Limits 
shall  be  included  with  the  initial 
certification  required  by  this  rule.  If 
there  has  been  no  change  in  the 
applicable  State  law,  regulation, 
administrative  order,  policy  statement 
or  written  instruction  concerning 
National  Maximum  Speed  Limit 
Enforcement,  then  a  State  may  include 
a  statement  to  that  effect  with  the 


annual  certification.  If  a  change  has 
occurred  then  a  State  need  only  submit 
a  copy  of  the  changed  document  with 
subsequent  annual  certifications.  If  a 
written  enforcement  policy  on  the 
National  Maximum  Speed  Limits  does 
not  exist,  a  statement  to  that  effect  must 
also  he  included. 

(c)  Information  relating  to 
enforcement  and  monitoring  as  follows: 

(1)  Miles  of  highway  with  a  55  mph 
or  65  mph  speed  Umit,  by  the  following 
highway  categories: 

(i)  Freeways  posted  at  55  mph; 

(ii)  Freeways  posted  at  65  mph 
(including  freeways  posted  higher  than 
55  mph  but  lower  than  65  mph);  and 

(iii)  Nonfreeways  posted  at  55  mph. 

(2)  Number  of  citations  issued  by 
State  agencies  for  violations  of  the  55 
mph  speed  limit  and  65  mph  speed 
limit  during  each  month  of  the  12- 
month  period  ending  on  September  30 
before  the  date  by  which  certification  is 
required. 

'  (3)  Number  of  monitoring  locations 
and  monitoring  sessions. 

(4)  Number  of  vehicles  observed 
during  monitoring  sessions. 

(5)  Distribution  of  vehicle  speed  by 
.each  highway  category  listed  in 
paragraph  (c)(1)  of  this  section. 

(6)  For  freeways  and  nonfreeways 
posted  at  55  mph — the  percentage  of 
vehicles  exceeding  each  of  the  following 
speeds:  55,  60,  65,  70  and  75  mph. 

(7)  For  freeways  posted  at  65  mph — 
the  percentage  of  vehicles  exceeding 
each  of  the  following  speeds:  65,  70,  75, 
80  and  85  mph. 

(8)  The  data  must  be  reported  as 
required  in  the  SMPPM. 

(d)  A  calcidation  of  the  State's 
compliance  scores  is  as  follows:  The 
statewide  percentage  of  vehicles 
exceeding  60,  65  and  70  mph  on  all  55 
mph  highways,  and  70,  75  and  80  mph 
on  all  65  mph  highways,  is  deri  .-ed  from 
the  speed  sampling  plan  specified  in 

'  §  1260.9,  and  adjured  using  a  single 
adjustment  procedure  to  take  into 
account  potential  error  sources.  The 
single  adjustment  formula  is: 


H  = 


(A-pB) 


where:  H=The  percent  exceeding  x  mph  after 

adjustment 
A=the  percent  of  vehicles  exceeding  x  mph. 

and 
B=the  percent  of  vehicles  exceeding  -i-S  mph 

These  percents  shall  be  calculated  to  the 
precision  of  a  tenth  of  one  percent.  The 
adjusted  percentages,  also  calculated  to  the 
precision  of  a  tenth  of  one  percent,  are  then 
inserted  into  the  compliance  formula  and  the 
State's  compliance  score  is  calculated.  The 
percentage  of  vehicles  exceeding  a  speed  is 
expressed  in  percentage  form.  For  example. 
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48.5  percent  is  expressed  in  the  formula  as  shall  be  submitted  by  each  State  to  the 

48.5.  not  0.485.  FHWA  Division  Administrator  on  a 

The  State's  compliance  score  is  determined  quarterly  basis  for  the  3-month  periods 

by  summing  the  product  of  relative  fatality  g^ding  December  31.  March  31,  June  30 

and  a  measure  of  crash  seventy,  as  derived  .  Santamhar  30  of  aach  vear  The 

from  the  1 989-1 991  National  Accident  *"^  ^ptemDer  30  or  eaoi  ye"-  ^  ^e 

Sampling  System  data  and  1990  Fatal  submission  of  the  july-September 

Accident  Reporting  System  data,  and  the  quarter  shall,  m  addition  to  the 

percentage  of  vehicles  exceeding  5  mph.  10  quarterly  report,  include  a  summary 

mph  and  15  mph  over  the  speed  limit  for  report  of  the  entire  year's  speed 

each  of  the  three  highway  categories.  The  monitoring  data  (starting  from  the 

compliance  score  formula  is:  previous  October  1).  This  submission 

Compliance  score=  shall  also  include  the  State's  annual 

1.055  X  (percentage  >60  on  55  mph  citation  information, 
froo  w  &  vs ) 

*1.115x  (percentage  >65  on  55  mph  S126ai9    Effect  of  failure  to  certtfy  or  to 

fnevi&ys)  met  compllanc*  ttandanto. 

•t-1.180  X  (percentage  >70  on  55  mph  (a)  If  a  State  fails  to  certify  as  required 

freeways)  by  §  1260.13.  no  Federal-aid  highway 

+1.354  X  (percentage  >70  on  65  mph  project  shall  be  approved  under  23 

'"^^ays)  U.S.C.  106  in  that  State. 

*^b^  ^  (percentage  >75  on  65  mph  QjJ  Notwithstanding  the  proper 

J^n^i          .        or.      c=      K  submission  of  the  certification  and 

■••1.520  X  (percentage  >80  on  65  mph  ■   r         ^                 _»j      ^u            j 

freeways)  information  supporting  the  speed 

+2.659  X  (percentage  >60  on  55  mph  monitoring  activities  of  any  State,  if  the 

nonfreeways)  Secretary  determines  that  a  State's 

+2.811  X  (percentage  >65  on  55  mph  compliance  score  calculated  pursuant  to 

nonfreeways)  §  1260.15(d)  is  greater  than  the 

+2.974  X  (percentage  >70  on  55  mph  maximum  allowable  compliance  score 

nonfreeways)  as  provided  in  §  1260.15(d),  an  amount 

The  maximum  allowable  compliance  calculated  under  paragraph  (c)  of  this 

scores  are;  section  from  funds  apportioned  to  that 

States  with  all  highway  categories 210  State  under  23  U.S.C.  104(b)(1). 

Sutes  with  55  mph  freeways  and  55  104(b)(2).  104(b)(3).  104(b)(4)  and 

non-freeways 176  104(b)(6)  shall  be  transferred  to  such 

States  with  only  55  mph  nonfreeways  State's  highway  safety  grant  program 

and  65  mph  frfways       138  f^^  ^^j^er  23  U.S.C.  402  for  the  fiscal 

States  with  only  55  mph  freeways 73  .              . .    .l    c       i 

^    „        I  ,,     V                   ,  year  subsequent  to  the  fiscal  year  in 

The  State  shall  submit  Its  compliance  score  which  the  State  submitted  its 

m  its  annual  certification  statement.  _..£     ..            .             _»■       •    *         »•    • 

certification  and  supporting  mformation 

f  1 260.1 7    Certification  and  statistical  upon  which  the  compliance  score  is 

sutKnittai.  calculated. 

(a)  The  Governor,  or  an  official  (^1  ^be  amount  of  funds  transferred 
designated  by  the  Governor,  each  year  shall  be  calculated  by  penalty  category 
shall  submit  the  certification  to  the  ^,  ,  1?^^              ,     „  »^ .  l 

rmVA  Division  Administrator.  The  ^^^  ^?^  States  with  aU  highway 

FHWA  Division  Administrator  will  *^!?PS"®*L      »          ,  tr.u 

retain  the  original  and  forward  two  ^'^  P«°»^*y  ^^^"^y  ^^ ?«  .... 

copies  each  to  the  Regional  S°™Pii^™  score  exceeds  210  but  is  less 

Administrators  of  FHWA  and  NHTSA.  ?«^  ^31 ,  on^h^  of  one  percent  of  the 

The  Regional  Administrators  will  each  ,^v^y^r^^^^%  ,k«  c.„^  :, 

„.  .     °^                J  ,         J  (uj  Penalty  category  2.  li  tne  score  is 

retain  one  copy  and  forward  one  copy  ^^  j^^^  231  but  isless  than  252.  one 

of  the  submission,  with  any  pertinent  ^^^  ^^  ^  transferred, 

comments,  to  their  respective  ^^^  p^Q^t^  category  3.  If  the  score  is 

Washmgton,  DC  Headquarters  Chief  252  or  greater,  one  and  one-half  percent 

counsel.  gjjj^jj  jjg  transferred 

(b)  Any  changes  to  the  original  (2)  For  States  with  55  mph  freeways 
certification  or  supplemental  and  55  nonfreeways: 

information  necessitated  by  the  review  (i)  Penalty  category  1.  If  the 

of  the  certifications  as  they  are  compliance  score  exceeds  176  but  is  less 

forwarded  shall  be  submitted  in  the  than  194,  one-half  of  one  percent  of  the 

same  manner  as  the  original  submission,  funds  shall  be  transferred. 

(c)  The  State  is  required  to  submit  the  (ii)  Penalty  category  2.  If  the  score  is 
information  relating  to  enforcement.  at  least  194  but  less  than  211,  one 
monitoring,  and  the  compliance  score  as  percent  shall  be  transferred, 
described  in  §  1260.15  (c)  and  (d).  (iii)  Penalty  category  3.  If  the  score  is 

(d)  The  data  required  for  the  annual  211  or  greater,  one  and  one-half  percent 
certification  under  §  1260.15(c).  with  shall  be  transferred. 

the  exception  of  the  speeding  citation  (3)  For  States  with  only  55  mph 

data  required  imder  §  1280.15(c)(2).  nonfreeways  and  65  mph  freeways: 


(i)  Penalty  category  1.  If  the 
compliance  score  exceeds  138  but  is  less 
than  152,  one-half  of  one  percent  of  the 
funds  shall  be  transferred. 

(ii)  Penalty  category  2.  If  the  score  is 
at  least  152  but  is  less  than  166,  one 
percent  shall  be  transferred. 

(iii)  Penalty  category  3.  If  the  score  is 
166  or  greater,  one  and  one-half  percent 
shall  be  transferred. 

(4)  For  States  with  only  55  mph 
freeways: 

(i)  Penalty  category  1.  If  the 
compliance  score  exceeds  73  but  is  less 
than  80,  one-half  of  one  percent  of  the 
funds  shall  be  transferred. 

(ii)  Penalty  category  2.  If  the  score  is 
at  least  80  but  less  than  88,  one  percent 
shall  be  transferred. 

(ii)  Penalty  category  3.  If  the  score  is 
88  or  greater,  one  and  one-half  percent 
shall  be  transferred. 

f  1 26a21    Penalty  reduction  and 
notification  of  noncompliance. 

(a)  If  the  FHWA  and  NHTSA 
Administrators  determine  that  a 
noncomplying  State's  fatality  rate, 
rounded  to  the  nearest  tenth,  is  at  least 
ten  percent  below  the  national  fetality 
rate,  the  Secretary  shall  reduce  the 
amount  of  the  apportionment 
transferred  under  8 1260.19  by  one- 
third.  The  fatality  rate  is  determined 
using  fatality  data  contained  in 
NHTSA's  Fatal  Accident  Reporting 
System  Annual  Report  and  vehicle- 
miles  of  travel  data  reported  in  FHWA's 
Ajinual  Highway  Statistics  publication. 
The  State's  fatality  rate  will  be  based  on 
data  for  the  calendar  year  preceding  the 
fiscal  year  in  which  its  compliance 
score  is  greater  than  the  maximum 
allowable  compliance  score. 

(b)  On  the  basis  of  the  information 
provided  by  the  State  and  other 
information  in  the  possession  of  the 
Department,  the  Secretary  will  notify 
the  Governor  of  the  State  of  the  transfer 
of  apportionments  and  direct  the 
transfer  of  said  apportionments.  A  copy 
of  that  notification  will  be  transmitted 
promptly  to  the  State  by  certified  mail. 

(c)  The  State  shall  expend  any 
transferred  funds  pursuant  to 

§  1260.19(b)  for  Section  402  programs 
within  the  State.  In  no  instance  shall 
such  transfer  exceed  the  total  section 
402  apportionment  for  that  fiscal  year, 
prior  to  any  penalty  reduction. 

Appendix  to  Part  1260 — Speed 
Monitoring  Program  Procedural 
Manual 

Purpose 

The  speed  monitoring  program  is  intended 
to  provide  reliable  data  to  be  included  In  a 
State's  annual  certification  of  National 
Maximum  Speed  Limit  (NMSL)  enforcement 
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Legislation 

Section  205  of  the  Surface  Transportation 
Assistance  Act  of  1978  and  Section  1029  of 
the  Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  nSTEA)  are  the  basis 
for  speed  monitoring  activities  related  to  the 
National  Maximum  Speed  Limit. 

Development  and  Documentation  of 
Sampling  Plan 

Following  the  guidelines  in  this  rule,  each 
State  shall  develop  a  Speed  Sampling  and 
Anal)'sis  Plan  for  approval  by  the  FHWA 
Division  Administrator.  The  plan  shall  be 
reviewed  annually,  and  updated  if  there  are 
changes  in  the  number  or  location  of 
motiitotiDg  stations,  or  in  the  dates  that  data 
collection  is  planned.  At  a  minimum,  the 
plan  shall  include: 

•  Grouping  of  highways  by  three  highway 
categories: 

— Freeways  posted  at  55  mph 
— Preeways  posted  at  65  mph 
— Non-Freeways  posted  at  55  mph 

•  Number  of  miles  of  highway  with  a  55 
or  65  mph  speed  limit,  by  above  categories. 

•  Number  of  monitoring  stations,  sessions, 
location,  and  the  direction  that  monitoring 
takes  place  (Northbound,  Westbound,  etc). 

•  Any  request  fat  an  exemption  if  a  State 
proposes  to  limit  the  number  of  monitwing 
stations  to  a  number  no  less  thjn  30  percent 
higher  than  the  maximum  number  of 
monitoring  stations  imder  the  previous 
program.  This  request  should  include  a 
justification  as  well  as  demonstrable 
assurances  that  the  data  integrity  is  being 
preserved. 

•  Type  and  capabilities  of  speed 
measunng  equipment  used. 

•  Fxmctional  classification  of  selected 
monitoring  sites. 

•  Dates  of  planned  data  collection  Cor  each 
monitoring  station. 

•  Any  deviation  from  analysis  methods 
recommended  in  this  document 

Sampling  Plan  Prerequisites 

The  three  types  of  data  that  must  be 
assembled  befne  a  sampling  plan  can  be 
developed  are: 

1.  Miles  of  highway,  by  highway  category. 
with  •  55  or  65  mph  speed  limit. 

2.  Location  of  Highway  Performance 
Monitoring  S>'Stem  (HPMS)  sample  sections. 

3.  Location  of  monitoring  stations  imder 
old  program. 

Miles  of  Highway,  by  Highway  Category.  With 
a  55  mph  or  65  mph  Speed  Limit 

Miles  of  hi^way,  by  highway  category, 
with  ■  55  or  65  mph  speed  limit  will  be  used 
in  the  random  selection  of  monitoring 
stations. 

Highway's  will  be  grouped  into  the 
following  categories: 

— Freeways  posted  at  55  mph 
— Freeways  posted  at  65  mph 
— Non-Freeways  posted  at  55  mph 

The  monitormg  category  "non-freeways 
posted  at  55  mph"  will  NCfT  include  any 
facilities  classified  as  "local,"  any  unpaved 
roads,  and  any  rural  nilnor  collectors. 


Location  of  HPMS  Sample  Sections 

The  location  of  the  HPMS  sample  sections 
will  assist  in  the  selection  of  monitoring 
stations.  HPMS  sections  average  five  miles  in 
length.  Monitoring  stations  will  be  randomly 
selected  from  among  the  HPMS  sample 
sections  where  the  entire  section  is  posted  at 
55  or  65  mph. 

Location  of  Monitoring  Stations  Under  the 
Old  Program 

The  location  of  existing  monitoring 
stations  must  be  known.  Since  the  old 
monitoring  stations  were  selected  randomly, 
many  of  those  stations  can  be  retained,  under 
the  procedures  discussed  in  the  section 
"Selection  of  Sample  Sites". 

Sampling  Guidelines 

This  section  presents  a  sampling  plan 
designed  to  monitor  the  speeds  vehicles 
travel  on  highways  posting  with  a  55  mph  or 
65  mph  speed  limit.  Monitorixig  stations  will 
be  randomly  selected  from  road  segments  in 
three  hi^way  categories: 

•  55  mph  freeways. 

•  65  mph  freeways. 

•  55  mph  non-freeways. 

The  State  shall  be  responsible  for  selecting 
the  sites  to  be  monitored  in  accordance  with 
the  procedures  in  this  section. 

The  following  issues  are  addressed: 

•  Determination  of  sample  sizes; 

•  Selection  of  sample  sites; 

•  Number  of  sampling  sessions  and  length 
of  monitoring  period. 

Determination  of  Sample  Sizes 

The  number  of  monitoring  stations 
required  In  each  State  is  a  function  of  the 
number  of  diSsrent  highway  categories,  the 
variability  In  the  number  of  vehicles  using 
each  highway  type,  and  the  number  of 
vehicles  exceeding  the  speed  limit  in  each  of 
the  three  difiarent  levels  (exceeding  60. 65. 
70  etc.).  Data  from  past  speed  surveys 
indicate  that  speeds  vary  much  more  on  55 
mph  non-freeways  than  on  55  or  65  mph 
freeways.  In  addition,  most  States  have  much 
more  55  mph  non-freeway  mileage  than  55  or 
65  mph  freeway  mileage.  Thus,  most  States 
will  have  more  mom toring  stations  on  non- 
freeways  than  on  freeways. 

Three  tables  have  been  developed  to  assist 
the  States  In  determining  sample  sizes.  The 
tables  were  derived  using  speed  data  from 
previous  surveys  Estimates  of  sampling 
•  errors  were  calculated  for  the  55  mph 
freeway  and  55  mph  non-freeway  monitoring 
categories.  Slrce  no  data  were  available  for 
65  mph  freeways,  the  assumption  was  made 
that  the  variability  of  speeds  on  this  highway 
type  were  similar  to  the  variability  of  speeds 
on  the  55  mph  freeways.  An  estimate  of 
overall  variance  and  percent  of  vehicles 
exceeding  55  mph  were  calculated  using 
weighted  averaging  across  the  States 
examined.  For  the  55  mph  freeways,  the 
percent  of  vehicles  exceeding  55  mph 
averaged  70.9  percent  with  an  estimated 
population  standard  deviation  of  21  percent 
For  the  55  mph  non-freeways,  the  percent  of 
vehicles  exceeding  55  mph  averaged  51.8 
percent  with  an  estimated  population 
standard  deviation  of  40  percent 

Using  these  figures  the  sample  size  tables 
were  created.  The  tables  show  sample  sizes 


for  each  highway  category  as  a  function  of 
the  required  precision  and  the  number  of 
road  segments  m  each  category.  The  sample 
sizes  given  in  each  table  at  the  7.5  percent 
level  of  precision  are  the  minimum  necessary 
in  each  category  to  met  the  precision 
requirement  of  these  guidelines. 

Table  1.— Freeways  With  55  MPH 
Speed  Limit 


Number  of  road  segments 

Number 
of  higtv 
way  seg- 
merrts  to 

be 
sampled" 

1  „ 

2-3  

1 
2 
3 
4 
5 
6 
7 

e 

4-6  „ 

7-10  

11-18  

19-36  _„ „ 

37-141    ..._ 

142  or  more _ 

*  Precision  based  on  one  standard  deviation 
arxJ  the  percent  of  vehicies  exceeding  55 
equal  to  70.9  percent 

Table  2.— Freeways  With  65  MPH 
Speed  Limit 


Number  of  road  segments 

Number 
of  high- 
way seg- 
mentsto 

be 
sampled* 

1  

1 

2-3  

4-6  

7-10  „„ 

2 
3 

4 

11-18  

19-36  _       ^ 

5 

8 

37-141   

7 

142  or  mors „ 

a 

•Precision  based  on  data  from  55  mph 
Freeways  and  the  assumption  that  the  two 
roadway  categories  are  similar  in  variation. 

Table  3.— Non-Freeways  With  55 
MPH  Speed  Limit 


Number  of  road  segments 

Number 
of  high- 
way seg- 
ments to 

be 
sampled* 

2  

3  

4-S  

6  

1 

2 
3 

4 
5 

7-8  

9-1 0  ._ 

11-12  .„ 

6 

7 

8 

13-14  

15-16  

9 

10 

17-19  

11 

20-22  

12 

23-25 

13 

26-29 

14 
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Table  3.— Nqn-Freeways  With  55 
MPH  Speed  Limit— Continued 


Number  o<  road  segments 


30-34  

35-39  

40-45  

46-53 

54-62  

63-74  

75-88  

89-109  

110-137  

138-180  

181-253  

254-406  

407-950  

951  or  more 


Number 
of  high- 
way seg- 
ments to 

be 
sampled* 


15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 


•  Precision  based  on  one  standard  deviatioo 
and  the  percent  of  vehicles  exceeding  55 
equal  to  51  8  percent. 

Table  1  should  be  used  to  determine  the 
number  of  monitoring  stations  for  freeways 
with  55  mph  speed  Umits.  For  example,  in 
a  State  with  120  freeway  road  segments  at  55 
mph,  seven  monitoring  stations  would  be 
required  to  meet  the  precision  level  of  7.5 
percent. 

Similarly.  Table  2  should  be  used  for 
determining  the  number  of  monitoring 
stations  for  65  mph  freeways  and  Table  3  for 
55  mph  non-freeways.  Continuing  the 
example,  if  this  State  had  60  segments  of  65 
mph  fireeways  then  a  sample  of  seven 
monitoring  stations  would  be  required  on 
these  roads.  If  the  State  had  1,000  segments 
of  55  mph  non-freeways  then  28  monitoring 
stations  would  be  required  on  these  roads. 

If  the  total  number  of  monitoring  stations 
required  by  the  above  methodology  is  more 
than  30  percent  higher  than  the  maximum 
number  of  stations  used  on  roads  in  the 
State's  existing  speed  monitonng  program, 
then  the  State  can  petition  the  Division 
Administrator  for  a  reduced  number  of 
stations.  The  reduction  in  stations  can  be  to 
a  level  no  lower  than  30  percent  higher  than 
the  maximum  number  of  stations  under  the 
old  program.  However,  there  can  be  no 
reduction  m  the  number  of  stations  required 
on  freeways  posted  at  65  mph.  Therefore,  any 
reduction  .n  the  number  of  stations  must 
come  from  the  highway  categories  freeways 
posted  at  55  mph  and  non-freeways  jwsted 
at  55  mph. 

In  lieu  of  the  sample  size  tables,  States  can 
use  their  own  data  from  past  speed  surveys 
to  calculate  sample  sizes  for  each  of  the 
highway  categories.  However,  the  State  must 
document  in  their  sampling  plan  that  their 
level  of  precision  meets  the  precision 
requirements  in  each  highway  category.  For 
55  mph  freeways  and  65  mph  freeways,  a 
relative  error  of  1 1  percent  for  the  total 
percent  of  vehicles  exceeding  the  speed  limit 
is  required.  For  55  mph  non-freeways,  a  14 
percent  relative  error  for  the  total  percent  of 
vehicles  exceeding  the  speed  limit  is 
required.  Relative  error  is  defined  as  one 


standard  error  divided  by  the  estimate  of  the 
percent  of  vehicles  exceeding  the  speed  limit. 
For  example,  for  55  mph  freeways,  the 
percent  of  vehicles  exceeding  the  speed  limit 
was  71  percent.  One  standard  error  was 
estimated  at  7.5  percent.  The  relative  error 
would  be  calculated  as: 
Relative  Error  =  Standard  Error/Estimate, 
Relative  Error  =  7.5/71  =  11  percent. 
If  a  State  wishes  to  have  a  higher  level  of 
statistical  reliability  than  a  7.5  percent  level 
of  precision,  then  the  State  can  modify  these 
monitoring  requirements.  The  State  can,  add 
monitoring  stations  or  increase  the  number  of 
days  per  year  during  which  data  are 
collected.  The  FHWA  Division  Administrator 
must  accept  the  State's  proposal  before  it  can 
be  implemented. 

Selection  of  Sample  Sizes 

It  is  not  feasible  to  selectall  new 
monitoring  stations.  Therefore,  existing 
stations,  including  highway  segments 
instrumented  for  other  purposes  such  as 
weigh-in-motion  or  long  term  pavement 
monitoring,  should  be  used  to  the  maximum 
extent  possible.  States  may  either  have  too 
many  or  too  few  existing  monitoring  stations 
in  each  highway  category.  For  example, 
many  States  may  not  have  a  sufRcient 
number  of  stations  on  65  mph  freeways. 
Under  the  old  monitoring  program,  all  NMSL 
highways  were  divided  into  segments  an 
average  of  about  five  miles  long,  and 
monitoring  stations  were  randomly  selected 
from  these.  A  similar  process  will  be  used 
under  the  new  monitonng  program. 

•  Too  few  monitonng  stations  within  a 
highway  category.  If  more  stations  are 
needed,  road  segments  should  be  chosen  at 
random  from  all  road  segments  in  that 
category  that  currently  do  not  have  a 
monitoring  station. 

•  Too  many  monitoring  stations  within  a 
highway  category.  If  a  State  has  more  stations 
in  a  monitoring  category  than  required  in  the 
previous  section,  the  State  can  choose  to 
eliminate  stations.  However,  the  stations  to 
be  eliminated  must  be  selected  at  random 
from  the  existing  stations. 

A  random  selection  procedure  for  either 
alternative  is  provided  in  Appendix  A.  For 
alt  new  stations  one  of  the  two  directions  of 
traffic  should  also  be  chosen  at  random.  On 
existing  monitoring  stations,  monitoring 
should  take  place  in  the  same  direction  as 
under  the  old  program.  As  under  the  old 
program,  monitoring  will  take  place  on  all 
lanes  of  the  highway  segment  chosen  as  the 
monitonng  station. 

Each  year,  the  number  of  monitoring 
stations  should  be  reviewed  to  determine  if 
any  changes  are  required.  Events  that  could 
precipitate  changing  the  numl>er  of 
monitoring  stations  include: 

•  An  increase  or  decrease  in  the  number  of 
HPMS  sample  sections  in  a  highway 
category;  and 

•  The  introduction  or  elimination  of  a  65 
mph  maximum  speed  limit  in  a  State. 

•  A  signiflcant  increase  or  decrease  in  the 
amount  of  55  mph  highways. 

Number  and  Length  of  Sessions 

Each  monitoring  station  will  be  monitored 
four  times  a  year,  once  in  each  quarter.  This 


is  necessary  to  account  for  seasonal  variation 
in  traffic. 

A  24-hour  monitonng  period  will  be  used 
to  account  for  varying  hourly  traffic 
conditions  and  to  facilitate  the  scheduling  of 
data  collection.  It  is  expected  that  the 
number  of  vehicles  counted  during  the  24- 
hour  monitoring  period  will  vary. 

Data  Collection 

This  section  summarizes  guidelines  for 
data  collection  in  the  speed  monitoring 
program.  It  is  a  brief  outline  of  basic 
procedures  that  should  be  exptanded  on  by 
each  State  in  developing  its  speed  monitoring 
program. 

Organization 

The  program  manager  should  be 
responsible  for  selection  of  monitoring  sites, 
determining  location  of  monitoring  stations, 
obtaining  necessary  speed  measurement 
equipment,  scheduling  equipment 
installation,  scheduling  data  collection, 
managing  data  processing  an  analysis,  and 
submission  of  required  data  and 
certifications.  For  the  field  operation  a 
detailed  schedule  should  be  developed  that 
includes  as  a  minimum: 

•  Selection  and  location  of  stations; 

•  Date  of  permanent  station  Installation; 

•  Date/time  of  equipment  setup  at  each 
location; 

•  Date/time  pf  equipment  takedown  at 
each  location; 

•  Travel  time; 

•  Makeup  time  for  equipment  malfunction; 
bad  weather,  etc;  and 

•  Transfer  of  recorded  data  to  program 
manager. 

This  schedule  should  be  as  comprehensive 
as  possible  so  that  each  member  of  the  data 
collection  team  knows  what  work  is 
expected.  This  schedule  should  be 
coordinated  with  district  or  local  engineers, 
and  law  enforcement  officials  so  that  data 
collection  does  not  occur  during 
construction/maintenance  activities  and 
periods  of  intensive  enforcement  that  might 
affect  vehicle  speeds. 

Selection  and  Location  of  Stations 

Selection  and  location  of  stations  should 
be  as  described  in  the  Speed  Sampling  and 
Analysis  Plan.  Once  sites  are  selected  it  must 
be  detenhined  which  sites  will  be  permanent 
monitoring  stations  and  which  ones 
temporary.  Speed  monitoring  has  been 
underway  since  the  mid  19708  and  is 
currently  planned  to  extend  at  least  until  FY 
1997.  Thus  it  may  be  cost  effective  to 
seriously  consider  permanent  monitoring 
stations.  Equipment  for  permanent 
monitoring  stations  must  be  scheduled  for 
loop  installation.  Temporary  monitoring 
station  equipment  is  installed  and  removed 
by  the  data  collection  team. 

Installation  of  equipment  at  monitoring 
Stations — Segments  which  will  have 
permanent  monitoring  stations  should  be 
surveyed  to  determine  the  optimum  place  for 
the  installation  of  the  monitoring  station.  The 
location  of  the  monitoring  station  should  be 
representative  of  typical  conditions  on  the 
section.  Situations  to  be  avoided  ftre: 
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■  Near  or  at  a  sharp  horizontal  curve  with 
a  speed  advisory  plate  less  than  the  posted 
speed  limit. 

•  Steep  grades  (i.e.  greater  than  4%). 

•  Withii.  1000  feet  of  a  significant  at-grade 
intersection. 

•  Wlth'n  1000  feet  of  an  exit  ramp  or 
entrance  ramp  of  an  interchange. 

•  Anywhere  within  the  interchange 
(defined  as  the  distance  from  the  beginning 
of  a  deceleration  lane  through  the  end  of  an 
acceleration  lane). 

•  Where  other  unusual  features  exist  that 
might  Influence  vehicle  speeds  (e.g.  a  narrow 
bridge  or  railroad  crossing). 

Temporary  monitoring  stations  should  be 
subjected  to  the  same  criteria  as  permanent 
stations.  In  this  case  the  field  crew  should 
drive  the  section  (a  minimnni  of  twice)  to 
become  fiamiliar  with  its  characteristics  and 
to  identify  any  unusual  conditions,  in 
addition  to  those  mentioned  above,  and  any 
other  criteria  developed  by  the  program 
manager.  The  criteria  established  for  locating 
the  monitoring  station  should  be  carefully 
followed  since  failure  to  do  so  may  yield  in 
speed  data  that  could  result  in  non- 
compliance due  to  data  error  and/or  non- 
comparability. 

Equipment  Installation  and  Data  Collection 

Two  common  types  of  detectors  are 
available  to  be  placed  on  the  roadways  for 
speed  monitoring.  The  first  is  the  standard 
loop  detector.  Loop  detectors  are 
permanently  placed  in  the  pavement.  The 
second  typw  includes  temporary  sensors  (e.g.. 
tape  switch,  cable  sensors)  and  pneumatic 
tubes.  These  sensors  must  be  placed  on  the 
pavement  just  before  the  start  of  each  speed 
monitoring  statiocL  Extreme  care  is  needed  in 
placing  the  cables  on  the  pavement  since  all 
traffic  in  one  direction  must  be  stopped  to 
place  the  temporary  sensors  on  the  highway 
The  sensors  are  attached  to  the  pavement  by 
glue,  tape,  or  both.  There  may  be  some 
problems  installing  the  sensors  during  wet  or 
cool  weather.  Both  types  of  sensors  perform 
well  when  properly  placed  on  the  highway. 
Hotvever.  under  heavy  traffic  conditions 
temporary  sensors  may  be  damaged. 

Data  recorders  can  be  placed  at  a  distance 
from  the  sensors  where  the  recorder  can  be 
secured.  The  deployment  of  the  data  recorder 
and  the  temporary  sensors  can  take  up  to  four 
hours  dep)ending  on  traffic  and  weather 
conditions.  A  shoriar  deployment  period 
would  be  needed  if  permanent  loop  detectors 
were  already  in  place. 

Review  Highway  Conditions — Prior  to 
going  to  the  monitoring  site,  the  State  should 
check  with  district  and  local  engineers  and 
local  enforcement  officials  to  determine  if 
any  maintenance/ construction  and/or 
enforcement  activities  are  present  or  planned 
for  the  site.  When  the  State  personnel  arrive 
at  the  designated  site,  they  should  determine 
the  suitability  of  conditions  at  the  site.  Speed 
monitoring  should  not  be  attempted  under 
the  following  conditions: 

•  Extreme  weather  conditions  expected 
during  the  next  24-bour  pwriod  (severe 
rainstorms,  heavy  snow  accumulating  or  icy 
roadwayh 

•  Presence  of  non-routine  enforcement   . 
activity,  or 


•  Construction/maintenance  activity  or 
other  disruptive  activities  which  aflect  the 
speed  of  vehicie  passing  the  site. 

If  any  of  these  conditions  exist,  the  field 
personnel  should  immediately  contact  the 
program  manager  or  his/her  representative  so 
that  the  session  can  be  rescheduled. 

1.  Document  Speed  Monitoring  Station — 
The  field  data  collection  crew  doctmient  the 
exact  location,  equipment  setup,  and 
equipment  used.  The  following  information 
should  be  included  in  station  documentation: 

•  Location  of  site; 

•  Station  number. 

•  Session  number. 

•  Equipment  used: 

•  Field  data  collection  crew  names; 

•  Time  of  arrival  at  site; 

•  Sketch  of  site  indicating 

1.  Location  of  speed  monitoring  equipment 
(sensor,  recorder,  etc.) 

2.  Director  of  traffic  monitored 

3.  Geometries  of  highway  (lane,  width, 
shoulder  width,  etc.),  and 

4.  Other  physical  features; 

•  Calibration  of  equipment  checklist 

oranpleted  (check  manu£Bcturer's 
literature);  and 

•  Time  equipment  is  turned  on. 

Once  each  year  the  manufacturer's 
recommended  calibration  procedures  should 
be  completed.  Any  discrepancy  should  be 
reported  to  the  program  manager.  No 
measurement  should  t>e  taken  with 
uncalibrated  equipment 

2.  End  of  Session  Procedures — When  the 
crew  first  arrives,  they  should  determine  if 
the  equipment  is  still  operating  and  run 
appropriate  data  checks.  Any  temporary 
speed  monitoring  equipment  and  all  data 
recorders  should  be  removed  from  the  road 
and  stored. 

Scheduling  the  Data  Collection 

Data  collection  must  account  for  veiriations 
in  speed  by  the  hour  of  the  day,  day  of  the 
weeV  and  time  of  the  year.  To  account  for 
the  hourly  variation,  all  data  collection 
sessions  should  be  24  hours  long.  At  all 
monitoring  stations  one  session  of  data  will 
be  obtained  each  quarter.  All  sessions  should 
be  evenly  distributed  by  day  of  week.  Data 
should  not  be  collected  on  any  monitoring 
station  more  than  once  on  any  day  of  the 
week  in  any  one  year. 

Procedures  for  Obtaining  and  Recording 
Data — Data  must  be  collected  at  each 
monitoring  station  to  allow  for  the 
calculation  of  the  following  statistics: 

•  At  monitoring  stations  on  highways  posted 

at  55  mph: 
— Percent  of  vehicles  exceeding  55  mph. 
— Percent  of  vehicles  exceeding  60  mph. 
— Percent  of  vehicles  exceeding  65  mph. 
— Percent  of  vehicles  exceeding  70  mph. 

and 
— Percent  of  vehicles  exceeding  75  mph. 

•  At  monitoring  stations  on  freeways  posted 

at  65  mph: 
— Percent  of  vehicles  exceeding  65  mph. 
— Percent  of  vehicles  exceeding  70  mph. 
— Percent  of  vehicles  exceeding  75  mph. 
— Percent  of  vehicles  exceeding  80  mph. 

and 
— Percent  of  vehicles  exceeding  80  mph. 

•  The  number  of  vehicles  observed. 


To  determine  the  above  statistics,  each 
monitoring  station  must  record  a  count  of  all 
vehicles  and  the  speed  of  all  vehicles  that 
pass  by  the  monitoring  station  in  each  24- 
hour  monitoring  period. 

Information  on  more  categories  of  "percent 
exceeding"  than  is  specified  in  the 
compliance  formula  is  required  to  allow  for 
error  ad|ustments  and  to  gather  information 
on  percent  exceeding  speed  limit. 

Data  Analysis  and  Sample  Design  Evaluation 

This  section  describes  the  procedures  to  be 
used  in  analysing  speed  monitoring  data.  The 
main  objective  is  to  develop  standard 
procedures  applicable  to  all  States.  This 
section  is  divided  into  two  parts: 

•  Computation  of  statistics  related  to  the 

percentage  of  vehicles  exceeding  55 
mph,  60  mph,  65  mph,  70  mph.  75  mph. 
80  mph.  and  85  mph 

•  Calculation  of  Compliance  Score 

Computation  of  Statistics 

For  monitoring  stations  on  freeways  and 
non-freeways  posted  at  55  mph  it  is 
necessary  to  compute  the  percentage  of 
vehicles  exceeding  55  mph,  60  mph.  65  mph. 
70  mph,  and  75  mph.  For  monitoring  stations 
on  freeways  posted  at  65  mph  it  is  necessary 
to  compute  the  percentage  of  vehicles 
exceeding  65  mph,  70  mph.  75  mph,  80  mph. 
and  85  mph. 

The  data  in  each  category  is  then  adjusted 
to  account  for  the  various  errors  inherent  in 
the  process.  As  under  the  old  program  (FY 
1981  to  FY  1993),  a  simplified  adjustment 
will  be  used  to  take  into  account  the 
potential  error  sources.  The  adjustment 
formula  is: 


H  = 


(A-kB) 


where:  A-the  percent  of  vehicles  exceeding 
xmph 
B=the  percent  of  vehicles  exceeding  x*S 

mph,  and 
Hsliie  percent  exceeding  x  mph  after 

adjustment 
The  adjusted  percentages  are  then  mserted 
into  the  compliance  formula  and  the  State's 
compliance  score  is  calculated.  The 
following  examples  demonstrates  these 
calculations. 

Example 

Part  1 — Percent  Exceeding  at  One  Station 

The  first  two  parts  presents  a  computation  * 
of  statistics  on  the  percentage  of  vehicles 
exceeding  70  mph  on  freeways  posted  at  65 
mph.  The  same  procedure  is  to  be  used  to 
calculate  the  [>ercentage  of  vehicles 
exceeding  55  mph.  60  mph,  65  mph.  70  mph. 
and  75  mph  on  highways  posted  at  55  mph. 
and  the  percent  of  vehicles  exceeding  65 
mph.  70  mph,  75  mph.  80  mph,  and  85  mph 
on  freeways  posted  at  65  mph. 

For  each  monitoring  stabon.  the  proportion 
of  vehicles  exceeding  70  mph  is  computed  by 
dividing  the  number  of  vehicles  traveling  in 
excess  of  70  mph  by  the  total  number  of 
vehicles  measured  during  the  four 
monitoring  sessions.  The  percentage  of 
vehicles  exceeding  70  mph  is  derived  simply 
by  multiplying  the  proportion  by  100. 
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Location  Number  1 

Quarter 

Numterof 

ceading  70 
mph 

Total  veN- 
ciesmeas- 

ured 

1  

2.936 
3.473 
3.616 
3,229 
13,254 

9.786 

2 

11.875 

3 

12.429 

4  

ToW 

11.064 
45.154 

Percentage  Exceeding  70  mph  for  Location 
Number  1: 


U5.154J 


29.4 


Part  2— P«rc«nt  ExcMding  for  One  Highway 
Category 

The  percentage  exceeding  70  mph  for  each 
highway  category  is  derived  by  summing  the 
number  of  vehicles  exceeding  70  mph  for  all 
the  monitoring  stations  within  the  highway 
category,  dividing  this  sum  by  the  total 
number  of  vehicles  measured  in  the  highway 
category,  and  multiplying  the  result  by  100. 

Freeways  Posted  at  65  MPH 


LccattonNo. 

Number  of 

vehicles  ex- 

ceedlr)g70 

mph 

Total  vehi- 
ciesmeas- 
ured 

1  

2 

3 

4 

13.254 

15,519 

8.410 

18.374 

14,291 
69,848 

45.154 
56.549 
35.831 
61.143 

5  

Total 

48.784 
247,461 

Percentage  Exceeding  70  mph  for  Freeways 
Posted  at  65  mph: 


loa- 


69,848 


V  247,461  j 


=  28.2 


Part  3— Simplified  Adluetment 

This  adjustment  is  to  be  taken  for  each  of 
the  nine  percentages  exceeding  that  go  into 
the  base  compliance  score.  Using  the 
following  percentages: 
38.5  percent  exceeding  60  mph  on  55  mph 

Freeways 
19.0  percent  exceeding  65  mph  on  55  mph 

Freeways 

Calculate  the  adjusted  percent  exceeding 
60  mph  on  55  mph  Freeways: 

(38.0+19.5) 

x  = 

2 

x=28.8,  the  adjusted  percent  exceeding  60 

mph  on  55  mph  Freeways. 

Part  4— Calculation  d  Compliance  Score 

Assimie  a  State  with  all  three  highway 
categories  has  collected  the  fbUovidng  data: 


38.5  percent  exceeding  60  mph  on  55  mph 

Freeways 
19.0  percent  exceeding  65  mph  on  55  mph 

Freeways 
9.1  percent  exceeding  70  mph  on  55  mph 

Freeways 
1.5  percent  exceeding  75  mph  on  55  mph 

Freeways 
28.2  percent  exceeding  70  mph  on  65  mph 

Freeways 
10.2  percent  exceeding  75  mph  on  65  mph 

Freeways 
3.3  percent  exceeding  80  mph  on  65  mph- 

Freeways 
0.9  percent  exceeding  85  mph  on  65  mph 

Freeways 

27.0  percent  exceeding  60  mph  on  55  mph 
Non-Freeways 

12.5  percent  exceeding  65  mph  on  55  mph 

Non-Freeways 
4.9  percent  exceeding  70  mph  on  55  mph 

Non-Freeways 
0.5  (>ercent  exceeding  75  mph  on  55  mph 

Non-Freeways 

Applying  the  simplified  adjustment  to 
these  figures  yield: 
28.S  percent  exceeding  60  mph  on  55  mph 

Freeways 

14.1  percent  exceeding  65  mph  on  55  mph 
Freeways 

5.3  percent  exceeding  70  mph  on  55  mph 
Freeways 

19.2  percent  exceeding  70  mph  on  65  mph 
Freeways 

6.8  percent  exceeding  75  mph  on  65  mph 

Freeways 
2.1  percent  exceeding  80  mph  on  65  mph 

Freeways 
19.8  percent  exceeding  60  mph  on  55  mph 
^  Non-Freeways 
8.7  percent  exceeding  65  mph  on  55  mph 

Non-Freeways 
2.7  percent  exceeding  70  mph  on  55  mph 

Non-Freeways 

These  adjusted  percent  exceeding  figures 
are  used  to  calculate  the  compUancs  score  as 
follows: 
Compliance  Score=((1.055  *  28.8)  ♦  (1.115  * 

14.1)  ■»•  (1.180  •  5.3)  +  (1.345  •  19.2)  ♦ 

(1.434  •  6.8)  +  (1.520  *  2.1)  ♦  (2.659  *  19.8) 

♦  (2.811  •  8.7)  ♦  (2.974  •  2.7)) 

«  (30.38  ■•■  15.72  -f  6.25  -f  25.82  ♦  9.75  *  3.19 

*  52.65  -f  24.46  *  8.03) 
=  176.3 

Reporting  Results 

Summary  spteed  statistics  from  each  State's 
monitoring  program  are  required  to  be 
submitted  to  the  FHWA  as  part  of  the  annual 
certification  of  NMSL  enforcement  In 
addition,  the  current  practice  of  submitting 
quarterly  reports  showing  results  of  speed 
monitoring  during  the  previous  3-month 
period  will  continue.  The  Speed  Summary 
Report  form  at  the  end  of  this  chapter  shows 
the  desired  format  for  reporting  both  anniud 
and  quarterly  sp>eed  summary  data.  In 
addition,  on  the  Speed  Summary  Report  form 
the  campliance  score  is  to  be  calculated.  In 


the  annual  certification,  the  following  data 
must  be  reported: 

•  For  freeways  and  non-freeways  posted  at 

55  mph: 
— Percent  of  vehicles  exceeding  55  mph. 
— Percent  of  vehicles  exceeding  60  mph, 
— Percent  of  vehicles  exceeding  65  mph, 
— Percent  of  vehicles  exceeding  70  mph, 

and 
— Percent  of  vehicles  exceeding  75  mph. 

•  For  freeways  posted  at  65  mph: 

— Percent  of  vehicles  exceeding  65  mph, 
— Percent  of  vehicles  exceeding  70  mph, 
— Percent  of  vehicles  exceeding  75  mph, 
—Percent  of  vehicles  exceeding  80  mph, 

and 
— Percent  of  vehicles  exceeding  85  mph. 

•  In  addition  to  the  above,  the  following 

must  be  determined  for  each  highway 
category: 

— Highway  mileage  posted  at  the  NMSL. 

— Number  of  vehicles  observed. 

— Number  of  monitoring  locations. 

— Number  of  monitoring  sessions. 

Data  on  freeways  posted  at  55  mph  and 
non- freeways  posted  at  55  mph  must  be 
reported  separately. 

The  data  must  be  reported  to  the  following 
precision: 

•  Number  of  Miles — Tenth  of  a  Mile 

•  Number  of  Vehicles  Observed — Exact 
Number  of  Vehicles 

•  Number  of  Locations— Exact  Nimiber  of 
Locations 

•  Number  of  Sessions — Exact  Number  of 
Sessions 

•  Percent  Exceeding  55  mph — Tenth  of  a 
Percent 

•  Percent  Exceeding  60  mph— Tenth  of  a 
Percent 

•  Percent  Exceeding  65  mph — Tenth  of  a 
Percent 

•  Percent  Exceeding  70  mph — Tenth  of  a 
Percent 

•  Percent  Exceeding  75  mph — Tenth  of  a 
Percent 

•  Percent  Exceeding  80  mph — Tenth  of  a 
Percent 

•  Percent  Exceeding  85  m{»h — ^Tenthofa 
Percent 

•  Compliance  Score — 1  Decimal  Place 
In  addition,  a  distribution  of  vehicle 

speeds  shall  be  reported  for  each  highway 
category.  The  following  categoriee  ^all  be 
used  in  the  reporting  of  the  distribution  of 
vehicle  speeds: 

•  Nimiber  of  vehicles  at  40  mph  and  below; 

•  Number  of  vehicles  from  41  to  45  mph; 

•  Number  of  vehicles  from  46  to  50  mph; 

•  Number  of  vehicles  from  51  to  55  mph; 

•  Number  of  vehicles  from  56  to  60  mph; 

•  Number  of  vehicles  bam  61  to  65  mph; 

•  Number  of  vehicles  fitmi  66  to  70  mph; 

•  Nimiber  of  vehicles  from  71  to  75  mph; 

•  Number  of  vehicles  from  76  to  80  mph; 

•  Number  of  vehicles  from  81  to  85  mph; 

•  Nimiber  of  vehicles  at  86  mph  and  above. 
These  data  should  be  reported  on  a 

formatted  computer  disk  which  will  be 
provided  to  each  State  by  the  Division  office. 


Speed  Summary  Report 

(Send  quaitaily  report  to  Ofllc»  o«  Ngtrway  Information  Management  HPM-SOJ 
(Send  amuai  report  to  Office  of  Highway  Safety  HHS-32] 
IQuarterly  reporVAnnuai  report  (drcJe  one)— Quarter  or  Year State 


J 


Highway  category 


Freeways  posted  at 
55  mph  

Freeways  posted  at 
65  mph  

Kton-freeways  peel- 
ed at  55  mph 


r4o.  of 
miles 


r4o.of 
vehldes 

ob- 
served 


No.  of 
locations 


No.  of 
sessions 


XXXX— Data  not  to  be  reported. 


Percent  exceeding 


55  mph 


XXXX 


60  mph 


XXXX 


65  mph 


70  mph 


75  mph 


80  mph 


XXXX 


XXXX 


85  mph 


XXXX 


XXXX 


Calcuuktion  of  Compuance  Score 

(Send  annud  report  to  Office  of  Highway  Safety  HHS-32] 
(Annual  Report— Year State  ] 


Highway  category 


Freeways  posted  at  55  MPH 

Freeways  posted  at  65  MPH 

Non^reeways  posted  at  55  MPH 


)000(— Data  not  to  be  reported. 


Adjusted  percent  exceeding 


60  mph 


XXXX 


65  mph 


XXXX 


70  rr^ 


75  mph 


XXXX 


XXXX 


80  mph 


XXXX 


XXXX 


Computation  of  Compliance  Score 

Percent  Exceeding  60  mph  on  55  mph 

Rreeways: Hmmi 

1.055* . 

Percent  Exceeding  65  mph  on  55  mph 

Freeways: . times 

1.115- .; 

Percent  Exceeding  70  mph  on  55  mph 

Freeways: HmM 


1.180- . 


Percent  Exceeding  70  mph  65  mph 

Freeways: timfts 

1.354- . 

Percent  Exceeding  75  mph  on  65  mph 

Freeways: . times 

1.434- . 

Percent  Exceeding  80  mph  on  65  mph 

Freeways: .__time8 

1.520- . 

Percent  Exceeding  60  mph  on  55  mph 


Non-Freeways: 
2.659- 


.times 


Percent  Exceeding  65  mph  on  55  mph 

Non-Freeways: . times 

2.811- . 

Percent  Exceeding  70  mph  on  55  mph 

Non-Freeways: timi>* 

2.974- . 

Adfusted  Compliance  Score  (simi  of  the 
scores  for  the  nine  highway  categories) 


Distribution  of  Vehicle  Speeds 

[Send  quartarty  report  to  Office  of  Highway  Infomiation  Statistics  HPM-30,  send  annual  report  to  Office  of  Highway  Safety  HHS-32] 
(Quarterly  Report/Annual  Report  (drde  one)— Quarter  or  Year State ] 


Recorded  speeds 


40  mph  and  below  . 

41  to  45  mph  

46  to  SO  rr^h  

51  to  55  tr^ 

56  to  60  mph 

61  to  65  mph 

66  to  70  nf»ph 

71  to  75  mph ..„ 

76  to  80  mph 

81  to  85  rr^ 

86  mph  and  Above 


Number  of  vehicles  measured 


Freeways  posted  at  55  mph 


Rural 


Int 


Artrl 


Other 


UrtMtf) 


Int 


Artrf 


Other 


int— Interstate.  Artr^-Won-interstate  Artertai.  Other— Non-arterial. 


Freeways  posted  at 
69  niph 


Rural 


Int 


Artri 


Other 


Norv-freeways 


i^postedat 
mph 


55 


Rural 


Artrt 


Other 


Urt>an 


Artri 


Other 
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Table  of  Random  Numbers 

This  table  consists  of  four  pages, 
contaming  2800  five-digit  numbers  organized 
m  200  rows  by  14  columns.  Numbers  from 
this  table  may  be  selected  by  any  random 
procedure.  The  procedure  presented  here 
consists  of  five  steps: 

1.  Decide  upon  some  arbitrary  scheme  of 
selecting  the  starting  point  (row,  column) 
from  the  table.  One  method  is  a  ask  a  person 
to  select  a  number  between  1  and  14.  This 
will  be  the  column  number.  Then  ask  a 
second  [>erson  to  select  a  number  between  1 
and  200.  This  will  be  the  row  number.  A 
point  (number)  to  start  in  the  table  has  been 
selected. 

2.  Assign  numbers  1  to  99.999  to  all 
highway  sections  within  a  highway  category 
from  which  the  random  selection  will  be 
made. 

3.  Decide  upon  some  arbitrary  scheme  of 
selecting  positional  digits  for  each  number 
chosen.  If  500  is  the  highest  sequence 
number  used,  you  may  decide  to  use  the  first, 
third,  and  fourth  digit  of  each  entry  selected, 
and  as  a  consequence  a  three-digit  number  is 
created  from  each  entry  choice. 

4.  If  the  number  selected  form  the  random 
number  table  is  less  than  the  highest 
sequence  number,  one  highway  section  has 
been  selected.  If  a  number  selected  is  greater 
than  the  highest  sequence  number  or  is  a 
repeat  of  a  number  already  selected,  it  should 
be  passed  over  and  the  next  number  selected 
used.  This  process  should  continue  until  the 


desired  number  of  highway  sections  have 
been  selected. 

5.  A  method  should  be  designed  to 
progress  through  the  random  number  table 
from  the  first  number  selected.  Any  method 
can  be  used,  but  should  be  determined  before 
the  random  numbers  are  selected.  Continue 
whatever  process  is  selected  until  the  desired 
number  of  random  numbers  has  been 
selected. 

The  following  is  an  example  that  puts  this 
procedure  into  practice. 

Example 

The  problem  is  to  randomly  select  10 
highway  segments  to  be  monitored  from  a 
population  of  500  segments. 

•  Select  starting  f>oint  in  the  Random 
Number  Table. 

•  a.  Person  one  selected  a  number  between 
1  and  14.7. 

•  b.  Person  two  selected  a  number  between 
1  and  200.  3. 

•  Therefore,  the  starting  point  selected  is 
row  3,  column  7,  random  number  15179. 

•  Assign  number  to  highway  segment 
population  1  to  500. 

•  Selection  of  Position  of  Digits. 

a.  Since  the  highest  sequence  number  is 
500.  three  digits  should  be  selected. 

b.  The  first  three  digits  from  the  random 
number  table  will  be  used  to  construct  the 
random  number. 

•  The  highest  number  that  can  be  used  is 
500,  therefore,  a  number  greater  than  500  will 

Random  Number  Table 


be  passed  over.  If  the  number  000  represents 
1,000,  and  if  it  is  encountered  it  will  not  be 
used  as  it  is  greater  than  500. 

•  If  a  number  appears  more  than  once  in 

a  selection,  it  will  not  be  selected  the  second 
time  (or  third  time,  fbuitta  time,  etc.). 

•  Selection  of  Random  Numbers. 

a.  The  progress  through  the  random 
number  table  will  be  down  the  columns 
selected  and  up  one  of  the  columns  on  either 
side  of  the  column  used  before. 

b.  Locate  starting  point  row  3.  column  7. 
c  The  first  randomly  selected  number 

using  the  position  of  the  digits  in  set  3  is  151. 
The  next  number  is  394  (row  4,  colimm  7). 
The  next  number,  604  (row  5,  column  7).  will 
not  be  used  as  it  is  greater  than  500.  Continue 
down  the  column  selecting  only  numbers 
that  are  less  than  or  equal  to  500. 

This  process  continues  until  all  ten 
numbers  have  been  selected.  The  result  is  the 
ten  randomly  selected  highway  segments 
listed  below: 
151 
394 
186 
388 
363 
475 
185 
458 
328 
379 


Line  Col. 


1 


6 


8 


9 


10 


11 


12 


13 


14 


1  . 

2  .. 
3.. 
4.. 
5.. 

6  .. 

7  .. 
8.. 
9.. 
10 

11 
12 
13 
14 
15 

16 
17 
18 
19 
20 

21 
22 
23 
24 
25 

26 
27 
28 
29 
30 

31 
32 
33 

34 


10430 
22368 
24130 
42167 
37570 

77921 
99562 
96301 
89579 
85475 

28918 
63553 
09429 
10365 
07119 

51085 
02368 
01011 
52162 
07056 

48663 

54164 
32639 
29334 
02488 

81525 
29676 
00742 
05366 
91921 

00582 
00725 
69011 1  65797 
25976157948 


15011 
46573 
483S0 
93093 
39975 

06907 
72905 
91977 
14342 
36857 

69578 
40961 
93969 
61129 
97336 

12765 
21382 
54092 
53916 
97628 

91245  85828 
58492  22421 


01536  02011 


25595 
22527 
06243 
81837 

11008 
56420 
05463 
63661 
43342 

88231 
48235 
52636 
87529 
71048 

51821 
52404 
33362 
46369 
33787 


32363 
27001 
33062 

72295 
20591 
57392 
04213 
26418 

04711 
69884 


05597 
87637 
28834 

04839 
68086 
39064 
25669 
64117 

87917 
62797 
95876 
29888 


85393 
97265 
61680 
16656 

42751 
69994 
07972 
10281 
53988 

33276 
03427 
92737 
85689 
08178 

51259 
60268 
94904 
58586 
09998 

14346 
74103 
2420C 
87308 

07351 

96423 
26432 
56432 
26422 
94305 

77341 
56170 
55293 
88604 


81647 
30995 
76393 
07856 
06121 

27756 
98872 
18876 
17453 
53060 

70997 
49626 
88974 
48237 
77233 

77452 
89368 
31273 
23216 
42698 

09172 

47070 
13363 
58731 
19731 

24878 
46901 
84673 

44407 
26766 

42206 
86324 
18988 
67917 


91646 
89198 
64809 
16376 
91782 

53498 

31016 
20922 
18103 
59533 

79936 
69445 
33488 
52267 
13916 

16308 
19885 
04146 
14513 
06691 

30168 
2S306 
38005 
00256 


92420  60952 


82651 
20849 

40027 
44048 
25940 

35126 
88072 
27354 
48708 


69179 
27982 
15179 
39440 
60468 

18602 

71194 
94595 
57740 
38867 

56865 
18663 
36320 
67689 
47564 

60756 
55322 
18594 
83149 
76988 

90229 
76468 
94342 
45834 


66566 
89768 
32832 
37937 
39972 

74087 
76222 
26575 
18912 


14194 
53402 
24830 
53537 
81305 

70659 
18738 
56869 
84378 
62300 

05859 
72695 
17617 
93394 
81056 

92144 
44819 
29852 
98736 
13602 

04734 
26384 
28728 
15398 
61280 

14778 
81536 
61362 
63904 
22209 

99547 
36086 
08625 
82271 


62590 
93965 
49340 
71341 
49684 

90655 
44013 
69014 
25331 
08158 

90106 
52180 
30015 
01511 
97735 

49442 

01188 
71585 
23495 
51851 

59193 

58151 
35806 
46557 
50001 

76797 
86645 
98947 
45766 
71500 

81817 
84637 
40801 
65424 


36207 
34095 
32081 
570O4 
60672 

15053 
48840 
60045 
12566 
17983 

31595 
20847 
08272 
26358 
85977 

53900 
65255 
85030 
64350 
46104 

22178 

06646 
06912 
41135 
67658 

14780 
12659 
96067 
66134 
64568 

42607 
93161 
59920 
69774 


20969 
52666 
30680 
00849 
14110 

21916 
63213 
18425 
58678 
16439 

01547 
12234 
841  r5 
85104 
29372 

70960 
64835 
51132 
94738 
88916 

30421 

21524 
17012 
10367 
32586 

13300 
92259 
64760 
75470 
91402 

43808 

76038 
29841 
33611 


99570 

19174 
19655 
74917 
06927 

81825 
21069 
84903 
44947 
11458 

85590 
90511 
27156 
20285 
74461 

63990 
44919 
01915 
17752 
19509 

61666 
15227 
64161 
07684 
86679 

87074 
57102 
64584 
66520 
42416 

76655 
65855 
80150 
54262 


91291 
39615 
63348 
97758 
01263 

44394 
10634 
42508 
05585 
18593 

91610 
33703 
30613 
29975 
28551 

75601 
05944 
92747 
35156 


25625  58104 


99904 

96909 
18296 
36188 
50720 

79666 
80428 
96096 
34693 
07844 

62028 
77919 
12777 
85963 


90700 
99505 
58629 
16379 
54613 

42880 
12952 
32307 
56941 
64952 

78188 
90322 
74952 
89868 
90707 

40719 
55157 
64951 
35749 


32812 
44592 
22851 
18510 
94953 

95725 
25280 
98253 
90449 
69618 

76630 
88006 
48501 
03547 
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09763 

91567 
17955 
46503 
92157' 
14577 

98427 
34914 
70060 
53976' 
76072 

90725 
64364 
08962 

95012 
15664 

16408 
18629 
73115 
57491 
30405 

16631 
96773 
38935 
31624 
78919 

03931 
74426 
09066 
42238 
16153 

21457 
21581 
55612 
44657 
91340 

91227 
50001 
65390 
27504 
37169 

11508 
37448 

46515 
3C986 
63798 

82486 
21885 
60336 
43937 
97656 

03299 
79626 
85636 
18039 
08362 

79556 
92608 
23982 


09915 

50937 

42488 
46764 
03237 
00091 
38534 


83473 

42595 
56349 
18584 
89634 
62765 

07523 
63976 
28277 
54914 
29515 

52210 

67412 
00358 
68379 
10493 

81899 
81953 
35101 
16703 
83946 

35006 
20206 
64202 
76384 
19474 

33309 
33278 
00903 
12426 
08002 

40742 
57802 
780^ 
66999 
84979 

21199 
38140 
05224 
96131 
94851 

70225 
30362 

70331 
81223 
64995 

64846 
32906 
98782 
46891 
63175 

01221 
06486 
66335 


14367 
15656 

29068 
82674 
25835 
96306 

33300 

78077 
86273 
45430 
81482 
01715 


73577 

27956 
90999 
18845 
94824 
35605 

33362 

88720 
39475 
06990 
40980 

83974 
33339 
31662 
93526 
20492 

04153 
05520 
47498 
23167 
23792 

85900 
42559 
14349 
17403 
23632 

57047 
43972 
20796 
87025 
26504 

29620 
02050 
83197 
99324 
46949 

31935 
66321 
72956 
83944 

39117 

51111 
06694 
85922 
42416 
46583 

99254 
92431 
07408 
24010 
89303 

05418 
0SS74 
47539 
61337 
60627 

04142 
27C72 
40055 
05908 

26695 

69882 
63003 

55417 
52667 
94964 


12908 

30134 
49127 
49618 

78171 
81263 

64270 
82765 
46473 
67245 
07381 

29992 
31926 
253S8 
70765 
38391 

53381 
91962 
67637 
49323 
14422 

98275 
78965 
82674 
53363 
27889 

74211 
10119 
95452 
14267 
41744 

96783 
89728 
33732 
51281 
81973 

27022 
19924 
28609 
41575 
89632 

383S1 
54690 
38329 
58353 
09765 

67632 
09060 
53458 
2S560 
16275 

38982 
17668 
08129 
06177 
3e478 

16268 
32534 
67006 
97901 
62247 

61657 
93017 
63282 
61583 
87288 


30883 

04024 
20044 
C2304 
84610 
39667 

01638 
34476 
23219 
68350 
58745 

65831 
14883 
61642 
10593 
91132 

79401 
04739 
99016 
45021 
15059 

32388 
06300 
66523 
44167 
47914 

63445 
89917 
92648 
20979 
81959 

29400 
17937 
05810 
84463 
37949 

84067 
72163 
81406 
10573 
00959 

19444 
04052 
57015 
21532 
44160 

43218 
64297 
13564 
86355 
07100 

55758 
07785 
65651 
12143 
65648 

15387 
17075 
12293 
28395 
69927 

34136 
31204 
80816 
14972 
65680 


18317 

86385 

59S31 
51038 
82834 
47358 

92477 
17032 
53416 
82948 
25774 

38857 

24413 
34072 
04542 
21999 

21438 
13092 
71060 
33132 
45799 

52390 
22164 
44133 
64486 
02584 

17361 
15665 
45454 
04506 
65642 

21840 
37621 
24813 
60563 
61023 

05462 
09538 
39147 
08619 
16487 

66499 
53115 
15765 
30502 
78128 

50076 
51674 
59089 
33941 
92063 

92237 
76020 
11977 
46609 
16764 

12856 
27698 
02753 
14186 
76123 

79ld0 
36692 
17349 
90053 
43772 


28290 

29880 
06115 
20655 
09922 
56873 

66969 
87589 
94970 
11398 
22987 

50490 

59744 
81249 
76463 
59516 

83035 
97662 
88824 
12544 
22716 

16815 
24369 
00697 
64758 
37680 

62825 
52872 
09552 
64535 
74240 

15035 
47075 
86902 
79312 
43997 

35216 
12151 
25549 
64482 
65536 

71945 
62757 
97161 
32305 
83991 

21351 
64126 
26445 
25786 
21942 

26759 
79924 
02510 
32969 
53412 

66227 
98204 
14827 
00821 
50842 

97526 
40202 
88298 
89534 
39560 


35797 

99730 
20542 
58727 
25417 
56307 

98420 
40836 
25832 
42878 
80059 

83765 
92351 
35648 
54328 
81652 

92350 
24822 

71013 
41035 
19792 

692S8 
54224 
35552 
75366 
20801 

39908 
73823 
88815 
313S5 


56302  00033 


34537 
42080 
60397 
93454 
15263 

14486 
06878 
48542 
73923 
49071 

05422 
95348 
17869 
86482 
42865 

64816 
62570 
29789 
54990 
18611 

86367 
25651 
26113 
74014 
09013 

38358 
63863 
22235 
80703 
43834 

43092 
35275 
90183 
76036 

12918 


05998 

55536 
18059 
28168 
44137 
61607 

04880 
32427 
69975 
80287 
39911 

55657 
97473 
56891 
02349 
27195 

36693 
94730 
18735 
80780 
09983 

82732 
35083 
35970 
76554 
72152 

05607 
73144 
16553 
86064 


33310 
97403 
16489 
68876 
80644 

29891 
91903 
42627 
36152 
39782 

13442 
78662 
45349 
05174 
92520 

51202 
26123 
82505 
71899 
43748 

21216 
83325 
99447 
64708 
07832 

22478 
11951 
35071 
70426 
86654 

04096 
57306 
36600 

49199 
86537 


10 


41688 

84855 
02008 
15475 
48413 
49518 

45585 
70002 
94884 
88267 
96189 

14361 
89286 
69352 
17247 
48223 

31238 
06496 
20286 
45393 

74353 

38480 
19687 
19124 
31601 
39339 

91284 
88662 
51125 
29472 

67107 

06116 
48626 
03264 
25471 
43942 

68607 
18749 
45233 
05184 
17095 

78675 
11163 
61796 
079C1 
83531 

88124 
05155 
41001 
15475 
20203 

98442 
88428 
68645 
00533 
41574 

73373 
34648 
99704 
75647 
70959 

73571 
55543 
78406 
43716 
62738 


11 


34952 

29080 
73708 
56942 
25555 
89656 

46565 
70663 
19661 
47363 
41151 

31720 
35931 
48373 
28865 

46751 

59649 
35090 
23153 
44812 
68668 

73817 
11062 
63318 
12614 
34806 

68833 
88970 
79375 
47689 

77510 

95240 
68995 
88525 
93911 
89203 

41867 
34405 
57202 
94142 
02330 

84081 
81651 
66345 
54339 
80377 

41870 
59194 
12535 
95434 
18534 

08303 
85076 
34327 
35398 
17639 

88732 
88022 
37543 
76310 
79725 

80799 
53203 
06216 
97548 
19636 


12 


37888 

09250 
83817 
53389 
21246 
20103 

041 02 
88863 
72828 
46634 
14222 

57375 

04110 
45578 
14777 
22923 

91754 
04822 
72924 
12515 
30429 

32523 
91491 
29686 
33072 
08930 

25570 
74492 
97596 
05974 
70625 

15957 
43805 
42786 
25650 
71795 

14951 
56087 
94617 
25299 
74301 

66938 
50245 
81073 
58861 
35909 

52689 
52799 
12133 
98227 
03862 

56613 
72811 
15152 
58408 
82163 

09443 
56148 
11601 
88717 
93872 

76536 
18098 
95787 
04379 
51132 


13 


38917 

79656 
36103 
20562 
35509 
77490 

46830 
77775 
00102 
06541 
60697 

56228 

23726 
78547 
62730 
32261 

72772 
86772 
35165 
89831 
70735 

41916 
60383 
03387 
60332 
85001 

38818 
51805 
16296 
52468 
28725 

16572 
33386 
05269 
12682 
99533 

91696 
82790 
23772 
84387 
00275 

93654 
34371 
49106 
74818 
81250 

51275 
28225 
14645 
21824 
78095 

91511 
22717 
55230 
13261 
60859 

82558 
34925 
35503 
37890 
28117 

71255 
47625 
42579 
46370 
25739 


14 


88050 

73211 
42791 
87338 
20468 
19062 

45709 
69348 
66794 
97809 
59583 

41546 
51900 
81788 
92277 
85653 

02338 
98289 
43040 
91202 
25499 

44437 
19746 
59646 
92325 
87820 

46920 
99378 
66092 
16834 
34191 

06004 
21597 
92532 
73572 
50501 

85065 
70925 
07896 
34S25 
48280 

59894 
52924 
79860 
46942 
54238 

83556 
85762 
23541 
19585 
50136 

75929 
50585 
93448 
47908 
75567 

05260 
57031 
85171 
40129 
19233 

64239 
88664 
90730 
28672 
56947 
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uneCd. 


101  .. 
102.. 
103.. 
104.. 
105.. 

106.. 
107.. 
108.. 
109.. 
ItO.. 

Ill  .. 
112.. 
113.. 
114.. 
115.. 

116.. 
117.. 
118., 
119.. 
120.. 

121  . 
122. 
123. 
124. 
125. 

126. 
127. 
128. 
129. 
130. 

131  . 
132. 
133. 
134. 

135. 

136. 
137, 
138. 
139. 
140 


13034 
21224 
99052 
00199 
60578 

92140 
97458 
35249 
38980 
10750 

36247 
70994 
99638 
72055 
24038 

74976 
35553 
35676 
74815 
45246 

76509 
19689 
42751 
11946 
96518 

35726 
39737 
97025 
62814 
25578 

68763 
17900 
71944 
54684 
25946 

01353 
99083 
52021 
78755 
25282 

11959 
11644 
06307 
76285 
55322 

78017 
44768 
25100 
83612 
41347 


16334 
00370 
47887 
50993 
06483 

18312 
14229 
38646 
46600 
52745 

27850 
66986 
94702 
15774 
65541 

14631 
71628 
12797 
67523 
88048 

47069 
90332 
35318 
22681 
48688 

58643 
42750 
66492 
08075 
22950 

69576 
00813 
60227 
93691 
27623 

39318 
88191 
45406 

47744 
69106 

94202 
13792 
97912 
75714 
07589 

90028 
43342 
19336 
46623 
81666 


74151 
30420 
81085 
98603 
28733 

17441 
12063 
34475 
11759 
38749 

73958 
99744 
11463 
43857 
85788 

35908 
70189 
51434 
72985 
65173 

86378 
04315 
97513 
46045 
20996 

76869 
48968 
56177 
09788 
15227 

88991 
64361 
63551 
85132 
11258 

44961 
27662 
37945 
43776 
59180 

02743 
98190 
68110 
89585 
39600 


92027 
03883 
64933 
38452 
37867 

01929 
59611 
72417 
11900 
87365 

20673 
72438 
18148 
99805 
55835 

28221 
26436 
82976 
23183 
50989 

41797 
21358 
61537 
13964 
11090 

84622 
70536 
04049 
56350 
83291 

49662 
50725 
71109 
64399 
65204 

44972 
99113 
75234 
83098 
16257 

86847 
01424 
59812 
99290 
60866 


6 


38128 
60950 
90524 
49897 
18494 

65373 
40653 
51638 
69742 
58012 

18348 
59614 
75688 
13941 
96656 

03363 


51178 
00455 
17320 
18278 
99209 

72984 
12843 
22238 
99303 
74072 

19855 
09193 
28630 
77802 
86420 

82042 


24670 
96648 

66279 
87890 
07936 

18163 
32249 
60514 
46743 
58959 

37800 
01174 
81386 
10419 
38835 

39470 
63407 
42010 
02446 
91060 

11910 
97248 
54955 
57517 
48396 

39098 
84864 
80312 
76787 
41737 

46704 
88974 
05624 
29182 
52832 

91766 
57174 
24327 
03225 
22810 

79725 
30078 
95448 
52640 
63007 


36665 
89428 
60432 
94624 

98710 

69201 
90466 
69257 
27860 
53731 

63835 
42159 
80431 
76939 
59399 

91548 
91178 
26344 
63594 
89894 

49672 
11188 
08159 
59419 
57177 

36083 
64952 
48028 

51591 
79599 

63362 
61005 
43836 
44324 
50880 

90262 
35571 
86978 
14281 
43609 


8 


00770 
41583 
65793 
69721 
98539 

31211 
33216 
12489 
77940 
89295 

71051 
11392 
90628 
25993 

13790 

12854 
90348 
92920 
98924 
36063 

88575 
39062 
00337 
58045 
83867 

72505 
38404 
26408 
54509 
96191 

56625 
99709 
58254 
14491 
22273 

56073 
99884 


9 


90220 
20696 
14605 
62876 
82961 

75096 
73254 
29832 

67160 
81060 

30171 
04213 
56344 
62578 
67488 

42887 
58064 
39210 
69101 
96475 

15942 


92503 
26331 
86603 
85197 
60413 

13609 
96067 
96118 
39408 
19488 

37741 
70925 
44587 
83575 
74580 

08279 
29066 

52897 
70061 
86468 

14548 


83375 
43140 
51680 
07824 
71020 

16110 
50717 
75792 
97056 
65596 

70203 
85360 


83231 
30337 
47992 

43206 
44386 
62748 
35460 
54463 

38324 


51811 
28197 
43244 

46518 
20007 

26986 
69744 
97678 
91392 
83658 

73533 
13878 
25326 
43517 
59787 

94094 
55774 
50317 
07488 
69482 

47077 
45740 
72658 
34576 
96419 

87094 


22644 
83637 
12224 

12994 
55583 

31262 
55486 
66819 


22878 
17564 
83287 
57484 
27186 

54288 

19358 
51924 
39298 
59062 

84724 
20724 
52506 
03544 
35112 

30166 
55359 
92155 
20633 
32819 

97966 
63312 
80778 
44067 
86464 

92265 
94317 
43591 
49295 
71845 

00481 
30666 
26160 
55226 
05554 

06606 
13951 
87779 
55984 
25643 

76844 
05197 
88880 
90754 
84164 


10 


74399 
82928 
24261 
58317 
02415 

42564 
03216 
22940 
84426 
47939 

87261 
76439 
74541 
51941 
58624 

42637 
70752 
98059 
15412 
55417 

19068 


02179 
27395 
34142 
67501 
31237 

39296 

02591 
86871 
97838 
39404 

52492 
54322 
02016 
21560 
01324 

09073 
80392 
58807 
58842 
68559 

32466 
52496 
27507 
58716 
14342 

23107 
65402 
75528 
85830 
86899 

73323 
26451 
32116 
78793 
99521 

51826 
71057 
23753 
13300 
89884 

05320 
47714 
13040 
88932 
61131 


11 


30850 
24988 
02464 
37726 
33322 


59870 
78274 
24904 
59650 
91225 

30056 
61768 
07719 
84316 
17106 

45606 
05663 
67202 
81304 
41375 

67690 


88567 
94237 
86563 
84628 
66036 

29399 
65863 
80523 
20247 
98768 

58124 
52817 
25472 
42067 
47538 

00011 
49081 
72789 
58757 
76886 

11067 


51602 
63904 
13241 
77638 
80612 

37318 
54263 
92446 
95146 
13198 

22342 
36923 
85151 
83471 
39520 

75887 
41012 
54644 
85961 
99221 

10083 
07349 
95478 
58840 

21545 

60278 
13589 
65341 
58860 
70694 

91427 
11528 
63403 

34107 
73791 

18893 
53961 
99926 
52212 
31149 

54236 
68440 
16458 
19937 
81429 

29168 
46138 
74812 
42221 
98712 


12 


07270 
41548 
30590 
44331 
44488 

65724 
88449 
36607 
32378 
59960 

78071 
70009 
88598 
43989 

76210 

36782 
36270 
58581 
07648 
49475 

54728 
79178 
21252 
45567 
46717 

05822 
01055 
48044 
30883 
24290 

15264 
44323 
35404 
30374 
85744 


13 


67834 
37011 
38928 
19293 
43688 

70133 

81151 
41602 
49692 
13452 

20662 
26960 
01868 
35498 
19008 

68570 


83448 
61448 
63898 
58781 
85423 

53891 

22016 
43813 
57119 
60676 

72816 
77426 
60069 
10268 
46795 

91055 
91283 
91374 
02019 
00438 

18836 
52188 
77318 
28616 
22620 

14642 
57454 
13486 
94830 
66877 


76517 
49197 
97760 
11257 
97819 

90401 
01912 
11458 
68038 
70408 

17456 
23233 
47821 
90770 
22467 

00268 
77786 
95331 
70164 
50558 

81972 
33692 
12746 
96345 
72364 

46760 
79044 
95495 
89660 
01551 

06969 
34778 
57146 
48429 
29276 

31915 
74909 
54886 
14905 
32581 


14 


45960 
24120 
91983 
11059 
95419 

62077 
50813 
52639 
37005 
83126 

18327 
59685 
82525 

44247 
32286 

57676 
21059 
73344 
67662 
71800 

30761 
72862 
97775 
53464 
55580 

07672 
83623 
53214 
18354 
82118 

54149 
60388 
07346 
51376109559 
70326160251 

75091 


97275 
82277 
35848 
71131 
70401 

79017 
07436 
30440 
89351 
29812 

96104 
65438 
00265 
22965 
83275 

97121 
89578 
78629 
34994 
34698 

58975 
57352 
37554 
33271 
86954 

44294 
19308 
81256 
96142 
80092 

57048 

60342 
10909 


70226 
79204 
89416 
23251 
42807 

53357 
39039 
71674 
20692 
16308 

89917 
33914 
55597 
14790 
05548 

02138 
31940 
15145 
29101 
24260 

48984 
99264 
14663 
75521 
35934 


22S91I65232 


97764 

07322 
18051 
46502 
34374 

38632 
06862 
42482 
55619 
78286 

15428 
55596 
15478 
15699 
28413 

51096 
91303 
97567 
02852 
09443 

59372 
54273 
57515 
03013 
40155 

94509 
24142 
87645 
00603 
59801 

85915 


80960 
96314 
04472 
70873 

84776 
94451 
33939 
23679 
29015 

86932 
12655 
47642 
29167 
05417 

08901 
49326 
38914 
05819 
82897 

09075 
49032 
07633 
73449 

74716 

56380 
74648 
89713 
97701 
00497 

91499 
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Random  Number  Table— Continued 


UrwCoL 


1 


70366 
47870 
79504 

46967 

14558 
12440 
32293 
10640 
47615 

16948 

21258 
15072 
99154 
08759 

67323 
09255 
36304 
15884 
18745 

72934 
17626 
27117 
93995 
67392 

04810 
81453 
19480 
21456 
89406 

09866 
66541 
10414 
49942 
23995 


08390 
36605 
77606 

74841 

50769 
25057 
29938 
21875 
23169 

11128 
61092 
48853 
57412 
61089 

S7839 
13986 
74712 
67429 
32031 

40086 
02944 
61399 

18678 
88421 

12261 
20283 
75790 
13162 
20912 

07414 
24681 
96941 
06683 


69155 
12927 
22761 
50923 

35444 
01132 
68653 
72462 
39571 

71624 
66634 

15178 
09858 
23706 

61114 
84834 
00374 
86612 
35303 

88292 
20910 
50967 
90012 
09623 

37566 
79929 
46539 
74608 
46189 

55977 
23421 
06205 
41479 
42291 


25496 
16043 
30518 
15339 

59030 
38611 
10497 
77981 
56972 

72754 
70335 
30730 
65671 
32994 

62192 
20764 

1C107 
47367 
08134 

65728 
57662 
41399 
63645 
80725 

80016 
50639 

23703 

81011 
76376 

16419 
13521 
72222 
56962 
23374 


13240 
53257 
28373 
37755 

87516 
28135 
98919 
56550 
20628 

49084 
92448 
47481 
60655 
35426 

47547 
72206 
85061 
10242 
33925 

38300 
80181 
81636 
85701 
62620 

21245 
23875 
15537 
55512 
25538 

01101 
28000 
57167 
56288 


24299 


6 


57407 
93796 
73898 
98995 

48193 
68089 
46587 
55999 

21788 

96303 
17354 
48490 
71479 
36666 

58023 
89393 
69228 
44880 
03044 

42323 
38579 
16663 
85269 
84162 

69377 
13245 
48885 


07481 
87212 

69343 
94917 
83902 
42853 
27024 


91407 
52721 
30550 
40162 

02945 
10954 
77701 
87310 
51736 

27830 
83432 
41436 
63520 
63988 

64630 
34548 
81969 
12060 
59929 

64068 
24560 
15634 
62263 
87368 

50420 
46806 
02861 
93551 
20748 

13305 
07423 
07460 
92196 
67460 


8 


49160 
73120 
76684 
89561 

00922 
10097 
99119 
69643 
33133 

45817 
49608 
25015 
31357 
98844 

34686 
83438 
92216 
44309 

95418 

98373 
90529 
79717 
68331 
29560 

85658 
74124 
88587 
72189 
12831 

94302 
57523 
69507 
20632 
94783 


9 


07379 
48025 
77366 
69199 

48189 
54243 
93165 
45124 
72696 

67867 
66520 
49932 
56968 
37533 

98777 
88730 
03568 
46629 
04917 

48971 
52303 
94686 
00389 
00519 

55263 
74703 
74539 
76261 

57166 

80703 
97234 
10600 
62045 
40937 


10 


34444 


76074 
32276 
42257 

04724 
06460 
67788 
00349 
32605 

18062 
06442 
20474 
06729 
08269 

75442 
61805 
39630 
55105 
57586 

09049 
50436 
59240 
72571 
84545 

68667 
35769 
65227 

91206 
35026 


63851 
08858 
78812 
16861 


11 


94567 
95605 
04690 
11647 

21263 
50856 
17638 
25748 
41569 

87453 
59664 
53821 
34465 

27021 

95592 
78955 
81869 
66793 
24878 

59943 
29401 
25543 
15210 
08004 

78770 
95588 

90799 
89941 
16817 


57910  36833 


42876 
07685 
36895 

26053 


12 


66035 
67422 
61667 
47603 

20892 
65435 
23097 
00844 
76148 

17226 
20420 
51015 
70685 
45886 

06141 
18952 
52824 
93173 
61733 

36538 
57824 
97969 
20769 
24526 

04533 
21014 
58789 
15132 
79121 

57771 
46829 
44472 
51851 
78749 


13 


38918 
41646 

64798 
48779 

92955 

79377 
21468 
96831 
91544 

72904 
39201 
79841 
04164 
22835 

45096 
46436 
50937 
00480 
92834 

05976 
86039 
63306 
44666 
41252 

14513 
37078 
96257 

37738 
18929 

42546 
06781 
64220 
83534 
46704 


14 


65708 
14557 

66276 
97907 

90251 
53890 
36992 
30651 
21121 

71474 
69549 
32405 
25250 
78451 

73117 
58740 
27954 
13311 
64454 

82118 
81062 
90946 
96176 
14521 

18099 
39170 
02706 
59284 
40628 

03003 
58160 
27040 
10688 
21963 
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DEPARTMErrr  OF  TRANSPORTATION 
Federal  Highway  Administration 

National  Highway  Traffic  Safety 
Administration 

23  CFR  Part  1260 
[Docket  No.  93-8;  Notice  3] 
RIN2127-AE52 

Certification  of  Speed  Limit 
Enforcement;  Revision  of  Procedures 

agency:  Federal  Highway 

Administration  (FHWA)  and  National 

Highway  Traffic  Safety  Administration 

(NHTSA).  Department  of 

Transportation. 

ACTION:  Supplemental  notice  of 

proposed  rulemaking  (SNPRM). 

SUMMARY:  This  supplemental  notice 
proposes  additional  sanctions  against  a 
State  having  a  compliance  score 
exceeding  the  national  maximum  speed 
limit  compliance  score  for  each 
consecutive  year  after  a  year  of  non- 
compliance. The  purpose  of  this 
modification  is  to  encourage  non- 
complying  States  to  make  efforts  to 
reduce  their  scores  in  years  succeeding 
any  year  in  which  they  exceed  the 
national  maximum  speed  limit 
compliance  score  under  23  CFR  part 
1260. 

DATES:  Comments  must  be  received  by 
December  20. 1993. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  set  forth  above  and 
be  submitted  to  Docket  93-6.  Notice  3, 
HCC-10.  Federal  Highway 
Administration,  room  4232, 400 
Seventh  Street.  SW,  Washington,  DC 
20590.  Docket  hours  are  from  8:30  a.m. 
to  3:30  p.m..  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  In 
FHWA.  Julie  Anna  Cirillo.  Chief. 
Information  Management  and  Analysis 
Branch.  202-366-2170.  In  NHTSA.  J. 
Michael  Sheehan.  Chief.  Police  Traffic 
Services  Di^'ision.  202-366-4295. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  55  mph  national  maximum  speed 
limit  (NMSL)  was  first  instituted  in 
1974.  FHWA  and  NHTSA  have  shared 
responsibihty  for  the  enforcement  of  the 
NMSL.  The  Secretary  of  Transportation 
was  required  to  propose  changes  to  23 
CFR  part  659.  currently  governing  the 
NMSL.  pursuant  to  section  1029  of 
Public  Law  102-240.  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991  (ISTEA).  Because  of  this  statutory 
mandate.  FHWA  and  NHTSA  published 
proposed  modifications  to  part  659  in 


the  Federal  Register  on  January  4, 1993 
(58  FR  186)  (the  NPRM). 

ISTEA  requires  that  a  new  rule 
establish  speed  limit  compliance 
requirements  on  65  mph  roads,  in 
addition  to  55  mph  roads,  and  include 
a  formula  for  determining  compliance 
by  the  States  with  such  requirements.  In 
addition,  section  1029(c)(1)(A)  of  ISTEA 
provides"*  *  *  for  the  transfer  of 
apportionments  under  section  104(b)  of 
title  23.  United  States  Code  (other  than 
paragraph  (5)),  if  a  State  fails  to  enforce 
speed  limits  in  accordance  with  this 
section,  (and  the  rulemaking  authorized 
by  section  1029]."  However,  the 
legislation  does  not  specify  the  amount 
of  the  apportionments  to  be  transferred 
or  designate  the  program  area  to  which 
the  apportionments  would  be 
transferred. 

A  final  rule,  published  elsewhere  in 
today's  Federal  Register,  revises  NMSL 
procedures  and  provides  that  the 
penalty  transfer  fi^m  highway 
construction  funds  to  23  U.S.C.  402 
programs  would  not  exceed  the  greater 
of  (i)  one  and  one-half  percent  of  the 
construction  funds,  or  (ii)  the  total 
section  402  apportionment  for  the 
applicable  fiscal  year.  A  subsequent 
year  penalty  was  not  proposed  in  the 
NPRM  and.  therefore,  is  not 
incorporated  into  the  final  rule 
published  today. 

Some  commenters  objected  to  the 
absence  of  incentives  in  the  NPRM  for 
States  to  seek  improvement  in  their 
national  maximum  speed  limit 
compliance  scores,  and  suggested  the 
creation  of  such  incentives.  The  Arizona 
Department  of  PubHc  Safety  said  that 
the  "most  significant  problem  with  the 
proposed  rule  is  the  lack  of  incentives 
for  states  to  achieve  higher  compliance 
rates."  Advocates  for  Highway  and  Auto 
Safety  suggested  that  the  transfer  of  an 
additional  one  percent  of  construction 
funds  should  occur  for  each  succeeding 
year  of  non-compliance  to  a  maximum 
of  5  percent. 

The  agencies  stated  in  the  NPRM  that 
"a  greater  amount,  exceeding  the  total 
section  402  apportionments,  would 
overburden  a  States's  highway  safety 
planning  process  and  abihty  to  expend 
the  funds  as  intended."  One  commenter, 
the  Coalition  for  Consumer  Health  & 
Safety,  strongly  disagreed  with  this 
view,  and  encoxiraged  the  agencies  to 
consider  disregarding  the  amount  of  the 
section  402  apportionment  as  a  limit  for 
the  funding  of  the  penalty  transfer. 

The  House  bill  had  stated  that  the 
amount  to  be  transferred  would  range 
from  one  to  five  percent  of  the 
designated  apportionments  for  the  first 
year  of  non-compUance  and  from  two  to 
ten  percent  for  two  or  more  consecutive 


years  of  non-compliance.  The  amounts 
were  to  be  transferred  to  the  highway 
safety  grant  programs,  authorized  under 
section  402  of  the  Highway  Safety  Act 
of  1966,  23  U.S.C.  402.  The  Senate  bill 
did  not  provide  for  a  transfer  of 
apportionments.  In  adopting  the 
House's  transfer  penalty  without  the 
House  language  pertaining  to  amounts, 
the  conferees  included  the  following 
statement  on  page  328  of  the  report 
accompanying  the  conference  bill: 

The  Conference  Substitute  applies  (tiat 
same  reprogramming  provision  and 
Secretarial  discretion  with  regard  to  the 
percentage  transferred  as  in  the  House  bill. 

In  reviewing  the  ranges  of  the  House 
bill  for  the  purpose  of  proposing  a 
reasonable  amount  to  be  utilized  by  a 
non-complying  State,  the  agencies 
determined  that  one  and  one-half 
percent  of  the  designated  apportionment 
for  each  State  approximated  the  total 
amount  of  its  402  program.  The  NPRM 
therefore  proposea  a  transfer  of  the 
above-referenced  portion  of  these  funds 
to  the  section  402  program  with  an 
emphasis  on  speed  limit  enforcement. 
However,  the  final  rule,  pubtished 
elsewhere  in  today's  Federal  Register, 
no  longer  emphasizes  speed  limit 
enforcement  or  any  other  specific 
highway  safety  program. 

Since  the  final  rule  provides 
additional  flexibility  to  States  to  use  the 
transferred  funds  for  highway  safety 
activities,  other  than  speed  enforcement, 
the  agencies  are  reconsidering  their 
proposal  to  limit  the  amount 
transferred.  The  agencies  request 
comments  on  this  SNPRM  about 
revising  the  regulation  to  provide  that 
the  amount  transferred  may  exceed  the 
total  section  402  program  fiscal  year 
apportionment,  but  only  in  years 
successive  to  a  year  in  which  a  State's 
compliance  score  is  greater  than  the 
maximum  allowable  compUance  score. 
This  would  permit  an  increase  to  as 
high  as  two  and  one-half  percent  of 
funds  apportioned  for  hi^way 
construction.  This  kind  of  penalty 
transfer  would  more  closely  follow  the 
intent  of  the  House  bill  for  succeeding 
year  non-complying  NMSL  States. 

More  importantly,  the  agencies 
believe  that  the  proposed  additional 
penalty  transfer  for  succeeding  year 
non-compliance  provides  incentive  for   . 
NMSL  score  improvement.  In  its  present 
form,  the  final  nile  wouild  permit  a  non- 
complying  State  to  remain  in  a  penalty 
category  year  after  year  and  adapt  to  a 
relatively  minimal  transfer  of  funds, 
especially  in  view  of  the  graduated 
penalty  categories  adopted  in  the  final 
rule. 


Federal  Regjgter  /  Vol.  58.  No.  203  /  Friday.  October  22.  1993  /  Proposed  Rules  54833 


Accordingly,  the  agencies  propose  to 
add  subsection  (d)  to  S  1260.19.  This 
change,  if  adopted  in  a  final  rule,  would 
have  the  effect  of  transferring  a 
maxinmm  of  two  and  one-half  percent 
of  the  funds  apportioned  to  the  State  for 
Federal-aid  hignways  and  highway 
safety  construction  programs  under 
section  104(b)  of  title  23,  United  States 
Code  (other  than  paragraph  (5))  to  the 
State's  apportionment  under  23  U.S.C. 
402  for  the  fiscal  year.  This  maximum 
amount  would  be  transferred  if  such 
State  (1)  was  in  the  highest  penalty 
category  pursuant  to  §  1260.19(c)  (i)-(iv) 
*  in  the  immediately  previous  fiscal  year, 
and  (2)  did  not  improve  its  score  in  the 
current  fiscal  year  so  as  to  be  within  the 
range  of  scores  for  the  applicable  second 
highest  penalty  category  established  in 
S  1260.19(c)  (iHiv). 

Under  this  proposed  change,  a  non- 
complying  State  may  avoid  the 
additional  one  percent  subsequent  year 
penalty  transfer  if  it  improves  its  score 
into  a  lower  penalty  category.  Such  a 
State  would  then  be  subject  only  to  the 
amount  of  penalty  for  that  category 
under  §  1260.19(c).  If  a  non-complying 
State  does  not  improve  into  a  lower 
penalty  category,  or  has  a  worse  score 
which  moves  it  into  a  higher  category, 
the  State's  penalty  transfer  shall  be  the 
transfer  amount  for  that  categor>'  plus 
thla  additional  one  percent  penalty. 

The  agencies  beheve  that  it  is 
appropriate  to  impose  an  additional 
penalty  on  any  State  that  is  out  of 
compliance  and  does  not  make 
sufficient  improvement  to  reduce  its 
penalty  in  two  or  more  consecutive 
years,  particularly  since  the  current 
range  between  penalty  categories 
approximates  only  10  per  cent  of  the 
total  score.  However,  the  agencies  solicit 
comments  on  whether  States  should  be 
provided  some  relief  from  additional 
penalties  if  they  show  improvement  in 
their  compliance  score  (such  as  at  least 
a  5  per  cent  improvement  in 
compliance)  but  their  compliance  score 
does  not  place  them  in  a  lower  category. 

hi  addition,  a  minor  revision  would 
be  made  to  §  1260.21(c)  to  clarify  that 
the  23  U.S.C  402  apportionment 
amount  may  be  exceeded  for  non- 
complying  subsequent  year  p>enalty 
transfers. 

Regulatory  Analyses  and  Notices 

Civil  Justice  Reform 

This  proposed  change  to  the  rule 
would  not  have  any  preemptive  or 
retroactive  effect.  It  imposes  no 
requirements  on  the  States,  but  rather 
encourages  States  to  consider  enacting 
and  enforcing  legislation  requiring 
speed  limits  and  speed  limit 


enforcement  through  the  potential 
redesignation  of  Federal  highway 
construction  funds  to  safety  programs. 
Any  redesignation  of  funds  would  not 
take  place  until  FY  1997.  If  a  non- 
complying  State  (1)  submits  data 
showing  that  its  highway  speeds  are 
below  certain  national  levels,  and  (2)  a 
certification  from  the  Governor 
reporting  that  the  State  is  enforcing  the 
spieed  limits  on  public  highways  in 
accordance  with  23  U.S.C.  154,  then  it 
shall  not  be  subject  to  the  proposed 
subsequent  year  sanction  which 
redesignates  an  additional  amount  of 
funds  to  the  State's  apportionment  of 
safety  grant  programs.  The  transfer 
amount  could  be  as  high  as  two  and 
one-half  percent  of  a  State's 
apportiorunent  for  Federal-aid  highways 
and  highway  safety  construction 
programs.  The  authorizing  legislation 
for  the  proposed  rule  does  not  estabUsh 
a  procedure  for  judicial  review  of  final 
rules  promulgated  under  its  provisions. 
There  is  no  requirement  that  individuals 
submit  a  petition  for  reconsideration  or 
other  administrative  proceedings  before 
they  may  file  suit  in  court. 

Federal  Regulation  and  DOT  Regulatory 
Policies  and  Procedures 

The  agencies  have  analyzed  the  effect 
of  this  proposed  action  and  determined 
that  it  is  not  "major."  Because  of  the 
public's  interest  in  the  55/65  NIPH 
speed  limit,  it  is  considered  to  be 
"significant"  within  the  meaning  of 
Department  of  Transportation  regulatory 
policies  and  procedures.  The  agencies 
have  prepared  an  addendum  to  the 
Final  Regulatory  Evaluation  (AFRE)  for 
this  proposal,  and  made  it  available  in 
the  public  docket.  A  copy  of  the  AFRE 
may  be  obtained  by  writing  to  the  pubhc 
docket  at  the  address  referenced  above. 

The  AFRE  assigns  no  additional  cost 
under  this  proposal.  The  AFRE 
indicates  that  at  least  three  States 
(Connecticut,  Massachusetts  and 
Wyoming)  could  be  subject  to  the 
subsequent  year  penalty  if  they  were  not 
able  to  improve  their  compliance  scores 
during  subsequent  years. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act,  the  agencies  have 
evaluated  the  effects  of  this  proposed 
action  on  small  entities.  Based  on  the 
evaluation,  we  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
enUties.  The  Final  Regulatory 
Evaluation  concluded  that  there  would 
be  no  significant  impact  on  small 
businesses  since  the  portion  of  the 
high«vay  construction  funds  going  to 
noncompliant  States  would  not  be  lost. 


but  only  transferred  to  highway  safety 
programs.  Accordingly,  the  preparation 
of  a  Regulatory  FlexibiUty  Analysis  is 
unnecessary. 

Paperwork  Reduction  Act 

The  requirement  relating  to  the  final 
rule,  that  each  State  must  submit  speed 
data  and  related  certification 
information  necessary  to  calculate  it 
compliance  score,  is  considered  to  be  an 
information  collection  requirement,  as 
that  term  is  defined  by  the  Office  of 
Management  and  Budget  (OMB)  in  5 
CFR  part  1320.  Accordingly,  this 
information  collection  requirement  has 
been  previously  submitted  to  and 
approved  by  OMB,  pursuant  to  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501,  et  seq.)  The 
requirement  has  been  approved  through 
January  31, 1996.  with  the  OMB  control 
numl)er  No.  2125-0027.  This  proposal 
contains  no  additional  information 
collection  requirement. 

National  Environmental  Policy  Act 

The  agencies  have  analyzed  this         .:  j 
proposed  action  for  the  purpose  of  ■ 

compliance  with  the  National  J 

Environmental  Policy  Act  and  have         ^ 
determined  that  it  will  not  have  a 
significant  effect  on  the  human 
environment 

Executive  Order  12612  (Federalism! 

This  action  has  been  analyzed  in 
accordance  with  Executive  Order  12612. 
concerning  Federalism.  The  rule's 
provisions  are  likely  to  affect  the 
allocations  of  States'  resources,  the  way 
they  measure  their  success  in  traffic  law 
enforcement,  relationships  among  State 
agencies,  and  the  distribution  of  Federal 
funds  between  States'  highway 
construction  and  safety  programs.  All  of 
these  effects  may  fairly  be  regarded  as 
Federalism  impacts.  However,  the  basic 
requirements  of  the  rule  (i.e.,  the 
potential  redistribution  of  Federal 
funds)  are  mandated  by  statute,  so  the 
agencies  do  not  have  discretion  to 
mitigate  these  impacts.  The  agencies 
have  carefully  considered  the  comments 
of  State  agencies  in  shapmg  the  details 
of  the  rule. 

Comments  to  the  Docket 

The  agencies  are  providing  a  30-day 
comment  period  for  interested  parties  to 
present  data,  views,  and  arguments  on 
the  proposed  action.  The  agencies  invite 
comments  on  the  issues  raised  in  this 
notice  and  any  other  issues  commenters 
believe  are  relevant  to  this  action.  All 
comments  must  not  exceed  15  pages  in 
length  (49  CFR  553.21).  This  Umitation 
is  intended  to  encourage  commenters  to 
detail  their  primary  arguments  in  a 
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concise  fashion.  Necessary  attachments 
may  be  appended  to  these  submissions 
without  regard  to  the  15-page  limit. 

All  comments  receivea  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  Gnal  rule,  if  one  is  issued, 
will  be  considered  as  suggestions  for 
further  rulemaking  action.  The  agencies 
will  continue  to  file  relevant 
information  in  the  docket  as  it  becomes 
available  after  the  closing  date  and  it  is 
recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
of  receipt  of  their  comments  by  the 
docket  should  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope  with 
their  comments.  Upon  receipt  of  the 
comments,  the  docket  supervisor  will 
return  the  postcard  by  mail. 

List  of  Sub|ect8  in  23  CFR  Part  1260 

Grant  programs — transportation. 
Highway  and  roads.  Motor  vehicles. 

Reporting  and  recordkeeping 
requirements,  Speed  limit.  Traffic 
regulations. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program). 

In  consideration  of  the  foregoing,  the 
FHWA  and  NHTSA  hereby  propose  to 
amend  part  1260  to  chapter  II, 
subchapter  C  of  title  23,  CFR,  as  set 
forth  below. 

PART  1260— CERTIRCATION  OF 
SPEED  UMIT  ENFORCEMENT 

1.  The  authority  citation  for  part  1260 
would  continue  to  read  as  follows: 

Authority:  23  U.S.C  118, 141. 154,  315  and 
delegations  of  authority  at  49  CFR  1.48  and 
1.50. 

2.  Paragraph  (d)  would  be  added  to 
§1260.19  as  follows: 

f126ai9    Eftact  of  tenure  to  certify  or  to 
meat  compliance  standard* 

•        •        •        •        • 

(d)  An  additional  one  percent  of  the 
funds  apportioned  to  the  State  imder  23 
U.S.C.  104(b)(1).  104(b)(2).  104(b)(3), 
104(b)(4)  and  104(b)(6)  shall  be 
transferred  pursuant  to  paragraph  (b)  of 
this  section  to  such  State's  highway 
safety  grant  program  fund  under  23 
U.S.C  402  for  the  fiscal  year  subsequent 
to  the  fiscal  year  in  whidi  the  State 


submitted  its  compliance  score  if  the 
Secretary  determines  that  the  State's 
compliance  score  caloilated  pursuant  to 
§  1260.15(d)  is  in  the  same  or  a  higher 
penalty  category  as  the  State's 
compliance  score  submitted  in  the  prior 
fiscal  year,  as  provided  by  paragraphs 
(a)  (1)  through  (4)  of  this  section. 

3.  Section  1260.21  would  be  amended 
by  revising  paragraph  (c)  as  follows: 

f  1260.21    Penalty  reduction  and 
notification  of  noncompliance. 


(c)  The  State  shall  expend  any 
transferred  funds  pursuant  to 
§  1260.19(b)  for  section  402  programs 
within  that  State.  In  no  instance  shall 
such  transfer  exceed  the  total  section 
402  apportionment  for  that  fiscal  year, 
prior  to  any  penalty  reduction,  except  in 
the  case  of  a  subsequent  year  penalty  as 
provided  in  §  1260.19(d). 

Issued  on:  October  14, 1993. 

Rodney  E.  Slater, 

Administrator,  Federal  Highway 
Administration. 

Howard  M.  Smolkin. 

Kxecuth'e  Director.  Nationa]  Highway  Traffic 

Safety  Administration. 

[FR  Doc.  93-25690  Filed  10-21-93;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  1 1 7,  302.  and  355 
[SW  H-FRL-4792-51 

Reportable  Quantity  Adjustments 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  changes  to 
the  Designation,  Reportable  Quantities, 
and  NotiHcation  requirements  for 
hazardous  substances  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  The  table  of  hazardous 
substances  is  being  revised  to:  (1)  Add 
47  hazardous  air  pollutants  and  adjust 
their  reportable  quantities  (RQs);  (2)  add 
five  other  hazardous  air  pollutants  that 
are  broad  generic  categories  of 
substances;  (3)  add  to  the  table  of 
hazardous  substances  and  adjust  the 
RQs  for  10  hazardous  wastes  listed  or 
proposed  to  be  listed  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA);  and  (4)  adjust  the  RQs  for 
five  hazardous  wastes  that  are  already 
on  the  table.  In  addition,  the  Agency  is 
proposing  to  make  conforming  changes 
to  the  Clean  Water  Act  (CWA)  table  of 
hazardous  substances  and  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  (EPCRA)  tables  of 
extremely  hazardous  substances. 
DATES:  Comments  must  be  submitted  on 
or  before  December  20, 1993. 
AOOAESSES:  Comments:  Comments 
should  be  submitted  in  triplicate  to: 
Emergency  Respxmse  Division, 
Attention:  Superfund  Docket  Clerk, 
Docket  Number  102  RQ-CAA, 
Superfund  Docket  Room  M2427,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 

Release  Notification:  The  toll-free 
telephone  number  of  the  National 
Response  Center  is  800-424-8802;  m 
the  Washington,  DC  metropolitan  area, 
the  number  is  202-267-2675. 

Docket:  Copies  of  materials  relevant  to 
this  rulemaking  are  contained  in  room 
M2427  at  the  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460  (Docket  Number 
102  RQ-CAA).  The  docket  is  available 
for  inspection  between  the  hours  of  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  Federal  hoUdays. 
Appointments  to  review  the  docket  can 
be  made  by  calling  202-260-3046.  The 
public  may  copy  a  maximum  of  267 
pages  from  any  regulatory  docket  at  no 
cost.  If  the  number  of  pages  copied 


exceeds  267,  however,  a  charge  of  $0.15 
will  be  incurred  for  each  page  after  page 
100. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  RCRA/Superfund  Hotline  at  800- 
424-9346  (in  the  Washington,  DC 
metropolitan  area,  contact  703-920- 
9810).  The  Telecommunications  Device 
for  the  Deaf  (TDD)  Hotline  number  is 
800-553-7672  (in  the  Washington,  DC 
metropolitan  area,  contact  703—486- 
3323);  or  Ms.  Gerain  H.  Perry,  Response 
Standards  and  Criteria  Branch, 
Emergency  Response  Division  (5202G), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington.  DC 
20460  or  at  703-603-8780. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Statutory  Authority 

The  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  (Pub.  L.  96-510). 
42  U.S.C.  9601  et  seq..  as  amended, 
established  broad  Federal  authority  to 
respond  to  releases  or  threats  of  releases 
of  hazardous  substances  from  vessels 
and  facilities.  The  term  "hazardous 
substance"  is  defined  in  section  101(14) 
of  CERCLA  chiefly  by  reference  to 
various  Federal  environmental  statutes. 
For  example,  the  term  includes  "any 
hazardous  air  pollutant  listed  under 
section  112  of  the  Clean  Air  Act"  (CAA), 
and  "any  hazardous  waste  having  the 
characteristics  identified  under  or  listed 
pursuant  to  section  3001  of  the  Solid 
Waste  Disposal  Act  *  *  *,"  also  known 
as  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  Under  CERCLA 
section  102(a),  any  substance  that,  when 
released  into  the  environment,  may 
present  substantial  danger  to  public 
health  or  welfare  or  the  environment 
may  be  designated  as  a  CERCLA 
hazardous  substance.  Designation  as  a 
CERCLA  hazardous  substance  means 
that  a  release  of  this  substance  requires 
an  immediate  report  to  the  National 
Response  Center  when  the  amount 
released  is  equal  to  or  greater  than  the 
reportable  quantity  (RQ)  listed  in  40 
CFR  part  302. 

Section  102(b)  of  CERCLA  establishes 
RQs  for  releases  of  CERCLA  hazardous 
substances  at  one  pound,  unless  a 
substance  has  a  different  RQ  established 
under  section  311(b)(4)  of  the  Clean 
Water  Act  (CWA).  Section  102(a)  of 
CERCLA  authorizes  EPA  to  adjust  these 
RQs  by  regulation. 

Under  CZRCLA  section  103(a).  the 
person  in  charge  of  a  vessel  or  facility 
from  which  a  CERCLA  hazardous 
substance  has  been  released  in  a 
quantity  that  equals  or  exceeds  its  RQ 
must  immediately  notify  the  National 


Response  Center  (see  40  CFR  302.6J  and 
State  and  local  response  authorities,  as 
required  by  section  304  of  the 
Emergency  Planning  and  Community 
Right-to-know  Act  of  1986  (EPCRA) 
(Pub.  L.  99-499).  42  U.S.C.  11001  et  seq. 
(see  40  CFR  355.40). 

B.  Background  of  This  Rulemaking 

The  CERCLA  list  needs  to  be  changed 
because  (1)  RCRA  listing  rules  and  the 
rule  revising  the  RCRA  toxicity 
characteristics  iiicorporated  additional 
substances  into  the  CERCLA  list  and  (2) 
amendments  to  the  CAA.  signed  into 
law  on  November  15. 1990  (Pub.  L.  101- 
549).  also  incorporated  substances  into 
the  CERCLA  list 

Under  section  112  of  the  CAA,  as 
amended.  190  specific  substances  or 
broad  generic  categories  of  substances 
are  listed  as  hazardous  air  pollutants:  52 
of  these.  47  individual  substances  and 
five  broad  generic  categories  of 
substances,  were  not  previously  listed 
individually  on  the  CERCLA  hazardous 
substance  list.  The  substances  not 
previously  listed  became  hazardous 
substances  pursuant  to  CERCLA  section 
101(14).  and  under  CERCLA  section 
102(b)  these  substances  were  assigned  a 
one-pound  statutory  RQ.  The  U.S. 
Environmental  Protection  Agency  (EPA) 
is  proposing  today  to  adjust  the 
statutory  one- pound  RQs  for  the  47 
hazardous  air  pollutants  that  are 
individual  substances. »  EPA  also  is 
proposing  today  to  adjust  the  RQs  of  15 
RCRA  waste  streams.  The  proposed  RQ 
adjustments  cover  three  classes  of 
substances:  (1)  RCRA  wastes  that  are 
already  on  the  CERCLA  list  with  one- 
pound  RQs;  (2)  RCRA  wastes  that  are 
already  on  the  CERCLA  list  with  1.000- 
pound  RQs;  and  (3)  wastes  proposed  to 
be  listed  under  RCRA  that  have  not  yet 
been  finalized  as  RCRA  wastes. 

The  methodology  and  criteria  used  to 
adjust  RQs  for  CERCLA  hazardous 
substances  was  promulgated  in  the  final 
rules  that  were  published  on  April  4. 
1985  (50  FR  13456)  and  August  14.  1989 
(54  FR  33418  and  54  FR  33426). 

II.  Reportable  Quantity  Adjustments 

A.  Introduction 

In  today's  rule,  EPA  is  proposing  to 
adjust  the  one-pound  statutory  RQs  for 
the  47  individual  hazardous  substances 
based  upon  specific  scientific  and 
technical  criteria  that  relate  to  the 
possibility  of  harm  from  the  release  of 


>  As  discussed  in  Section  IV  of  this  preamble, 
EPA  is  evaluating  several  possible  options  for 
assigning  RQs  to  the  five  hazardous  air  pollutants 
thdt  are  broad  generic  categories  and  is  requesting 
public  comments  on  these  options  in  this  proposed 
rule. 


Federal  Regirter  /  Vol.  58.  No.  203  /  Friday,  October  22,  1993  /  Proposed  Rules 


54837 


a  CERCLA  hazardous  substance  in 
certain  amounts.*  RQs  represent  a 
determination  only  of  possible  or 
potential  harm,  not  that  releases  of  a 
particular  amount  of  a  hazardous 
substance  necessarily  will  be  harmful  to 
the  public  health  or  welfare  or  the 
environment.  The  quantity  released  is 
but  one  factor  considered  by  the 
government  when  assessing  the  need  to 
respond  to  such  a  release.  Other  factors 
include,  but  are  not  bmited  to,  the 
location  of  the  release,  its  proximity  to 
drinking  water  supplies  or  other 
valuable  resources,  and  the  likelihood  of 
exposure  or  injury  to  nearby 
populations.  The  RQ  adjustments 

S>roposed  today  would  enable  EPA  to 
ocus  its  resources  on  those  releases  that 
are  most  likely  to  f>ose  potential  threats 
to  public  health  or  welrare  or  the 
environment.  These  adjustments  would 
also  relieve  the  regulated  community 
and  emergency  response  personnel  &x)ra 
the  burden  of  making  and  responding  to 
reports  of  releases  that  are  unlikely  to 
pose  such  threats. 

B.  Summary  of  the  Reportable  Quantity 
Adjustment  Methodology 

EPA  has  wide  discretion  in  adjiisting 
the  statutory  RQs  for  hazardous 
substances  under  CERCLA. 
Administrative  feasibility  and 
practicality  are  important 
considerations.  EPA's  methodology  for 
adjusting  the  RQs  of  individual 
hazardous  substances  begins  with  an 
evaluation  of  the  intrinsic  physical, 
chemical,  and  toxicological  properties 
of  each  hazardous  substance.^  The 
intrinsic  properties  examined— called 
"primary  criteria" — are  aquatic  toxicity, 
mammalian  toxicity  (oral,  dermal,  and 
inhalation),  ignitability,  reactivity, 
chronic  toxicity,  and  potential 
carcinogenicity. 

Generally,  for  each  intrinsic  property, 
EPA  ranks  hazardous  substances  on  a 
scale,  associating  a  specific  range  of 
values  on  each  scale  with  an  RQ  value 
of  1, 10.  100, 1,000,  or  5.000  pounds. 
The  data  for  each  hazardous  substance 
are  evaluated  using  various  primary 
criteria;  each  hazardous  substance  may 
receive  several  tentative  RQ  values 
based  on  itsparticular  intrinsic 
properties.  Ilie  lowest  of  the  tentative 
RQs  becomes  the  "primary  criteria  RQ" 
for  that  substance. 

After  the  primary  criteria  RQs  are 
assigned,  stibstances  are  further 
evaluated  for  their  siisceptibility  to 


certain  degradative  processes,  which  are 
used  as  secondary  adjustment  criteria. 
These  natural  degradative  processes  are 
biodegradation,  hydrolysis,  and 
photolysis  (BHP).'*  If  a  hazardous 
substance,  when  released  into  the 
environment,  degrades  relatively 
rapidly  to  a  less  hazardous  form  by  one 
or  more  of  the  BHP  processes,  its  RQ  (as 
determined  by  the  primary  RQ 
adjustment  criteria),  is  generally  raised 
one  level.*  This  adjustment  is  made 
because  (he  relative  potential  for  harm 
to  public  health  or  welfare  or  the 
environment  posed  by  the  release  of 
such  a  substance  if  reduced  by  these 
degradative  processes.  Conversely,  if  a 
hazardous  substance  degrades  to  a  more 
hazardous  product  after  its  release,  the 
original  substance  is  assigned  an  RQ 
equal  to  the  RQ  for  the  more  hazardous 
substance,  which  may  be  one  or  more 
levels  lower  than  the  RQ  for  the  original 
substance.  The  downward  adj\istment  is 
appropriate  because  the  hazard  posed 
by  the  release  of  the  original  substance 
is  increased  as  a  result  of  BHP. 

After  hazardous  substances  are 
evaluated  for  the  primary  and  secondary 
criteria,  EPA  has  proposed  (54  FR 
35988,  August  30, 1989)  that  substances 
be  further  evaluated  by  applying  the 
methodology  for  developing  threshold 
planning  quantities  (TPQs)  pursuant  to 
EPCRA  section  302  using  the  following 
steps.  First,  the  screening  criteria  used 
to  identify  extremely  hazardous 
substances  (EHSs)  (see  51  FR  41570, 
November  17, 1986)  would  be  applied 
to  the  hazardous  substances  being 
evaluated.  Second,  a  level  of  concern 
would  be  established  for  each  hazardous 
substance  that  meets  the  screening 
criteria.*  Third,  the  dispersion  potential 
of  each  of  these  hazardous  substances 
would  be  assessed  by  considering  its 
physical  state  and  volatility.  The  level 
of  concern  and  dispersion  potential 
would  be  combined  to  produce  an  index 
value,  and  the  screened  substances 
would  be  ranked  according  to  this  index 


>  See  Section  IV  of  this  praambl*  far  •  dUcustion 
of  po«sible  optionj  for  •ssigning  RQ^  to  th*  fiv« 
broad  gUMhc  caiagoriM. 

*  A  diflOT«nt  methodology  eppUee  for  mwtgning 
tdjusted  RQt  to  radionucUdM  («m  54  FR  22S24. 
May  24. 1909). 


•  For  further  Infonnation  on  the  methodology  for 
applying  BHP.  lee  the  Technical  Backgnnind 
Document  to  Support  Rulemaking  Punuant  to 
CERCLA  Sectioa  102,  Vohune  1,  March  ISSS. 
available  for  inepaction  at  room  M2424.  VS.  EPA, 
401  M  Street.  SW..  Washington.  DC  2046a 

•  No  RQ  level  increase  based  on  BHP  occurs  if  the 
primary  criteria  RQ  is  already  at  its  highest  possible 
level  (100  pounds  for  polaotial  cardnogeas  and 
SOOO  pounds  for  all  omar  types  of  baardotts 
substances  axcapt  radionuclides).  BHP  is  not 
applied  to  radianuclidM. 

•  This  level  of  concara  may  be  based  on  the 
bnmadialaiy  Danganms  to  Life  and  Health  (IDLH) 
level  developed  t^  the  Nattooal  Institute  far 
Oqpipational  Safety  and  Health.  Because  most 
substances  do  not  have  published  IDLH  vahias. 
however,  levels  of  eonc«n  are  usually  estimated 
from  acute  maouaalian  toxicity  data  for  the  most 
sensitive  species. 


value.  Tentative  RQs  would  be  assigned 
to  substances  using  a  table  of  index 
value  ranges.  If  the  tentative  RQ 
assigned  in  this  way  is  lower  than  the 
primary  and  (if  applicable)  secondary 
criteria  RQ,  this  tentative  RQ  resulting 
from  application  of  the  TPQ  criteria 
would  become  the  adjusted  RQ.' 
Because  EPA  has  determined  that 
application  of  the  TPQ  criteria  to  the 
substances  evaluated  in  today's 
proposed  rule  does  not  affect  any  of  the 
tentative  RQs  using  the  primary  and 
secondary  criteria,  the  content  of  this 
proposed  rule  would  be  the  same 
whether  or  not  the  proposed  expanded 
methodology  using  the  TPQ  criteria  is 
used.* 

m.  Releases  of  Ethylene  Glycol 

A.  Automobile  Antifreeze 

EPA  has  received  several  letters 
expressed  concern  about  the  reporting 
burdens  on  operators  of  automobiles  for 
personal  use  as  a  result  of  the  addition 
of  ethylene  glycol  to  the  Hst  of  CERCLA 
substances.*  Ethylene  glycol  comprises 
over  90  {>ercent  of  automobile  antifreeze 
and  has  a  one-pound  statutory  RQ. 
Currently,  a  release  of  just  over  one 
pound  of  antifreeze  from  an  automobile 
must  be  reported  to  the  National 
Response  Center,  the  State  emergency 
response  commission  (SERC),  and  the 
local  emergency  planning  committee 
(LEPC).  The  proposed  adjusted  RQ  for 
ethylene  glycol  is  5,000  pounds,  based 
on  chronic  toxicity  and  application  of 
the  secondary  RQ  adjustment  criterion 
of  biodegradation.  The  proposed  5,000- 
pound  RQ  for  ethylene  glycol  ^ 
exceeds  the  amount  that  would  be 
released  from  an  automobile. 
Conseauently ,  if  the  proposed  RQ  is 
promulgated,  releases  oi  antifreeze 
generally  would  not  require  reporting. 

B.  Airplane  De-idng 

Another  common  tise  of  ethylene 
glycol  is  in  airplane  de-icing  operations 


'  For  a  more  detailed  description  of  how  the  TPQ 
criteria  are  used  as  a  part  o(  the  RQ  adjustment 
methodology,  tee  the  Technical  Back^ound 
Document  to  Support  Adjustment  of  the  ReportabU 
Quantities  of  the  Extremety  Haiardous  Substances 
Designated  sj  CERCLA  HaMrdous  Substances. 
Volume  5,  available  far  inspectioa  in  the  public 
docket  at  room  M2427,  U.S.  EPA.  401  M  Street. 
SW..  Washington,  DC  20460 

•  For  a  more  detailed  disotsstoa  of  tha 
application  of  the  TPQ  criteria  to  the  substances 
evaluated  in  this  rala.  saa  die  Tadhnicil 
Background  Documant  to  Support  RnfeBaking 
Pursuant  to  CDICLA  Section  102.  Volume  7, 
available  for  Inspection  in  the  public  docket  at 
room  M2427,  U.S.  EPA.  401  M  Street.  SW.. 
WashingtOBL,  DC  20400. 

•Copies  of  diaee  lalten  are  avaiUble  far 
inspection  in  the  public  docket  (No.  103  REQ-CAA) 
at  rooo  2427,  U.S.  EPA.  401  M  Street,  SW.. 
Washington.  DC  20460. 
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at  airports.  Regulated  parties  have 
argued  that  because  ethylene  glycol  is 
released  each  time  an  airplane  is  de- 
iced,  the  volume  and  frequency  of 
reports  will  result  in  an  uimecessary 
burden  on  the  National  Response  Center 
and  on  the  airline  industry.  EPA 
suggests  that  one  potential  source  of 
reporting  relief  for  such  releases  may  be 
the  final  rule  on  reporting  continuous 
releases.  40  CFR  302.8,  promulgated 
pursuant  to  CERCLA  section  103(f){2j 
(55  FR  30166,  July  24,  1990).  Under  that 
regulation,  the  person  in  charge  of  the 
facility  must  establish  that  the  release  is 
continuous  and  stable  in  quantity  and 
rate,  and  must  complete  the  initial 
notification  reports.  EPA  has  defined 
"continuous"  in  the  final  rule  to  include 
routine,  anticipated,  intermittent 
releases  that  are  incidental  to  normal 
plant  operations. 

The  federally  permitted  releases 
exemption  also  may  provide  reporting 
relief  to  regulated  parties.  Federally 
permitted  releases,  defined  in  CERCLA 
section  101(10).  are  exempt  from 
CERCLA  notification  and  liability 
requirements.  CERCLA  section  101(101 
(A),  (B).  end  (C)  exempts  certain  releases 
covered  by  permits  issued  under  section 
402  of  the  CWA.  Section  101(10)(D) 
exempts  releases  that  are  specified  in 
and  in  compliance  with  applicable 
pretreatment  standards  under  section 
307  of  the  CWA  and  that  are  into  a 
publicly  owned  treatment  works 
(POTW)  with  an  approved  pretreatment 
program.  Section  101(10)(H)  exempts 
releases  subject  to  a  permit  or  control 
regulation  under  the  CAA  hazardous  air 
pollutant  program.  Therefore,  if  releases 
of  ethylene  glycol  are  covered  by  a 
National  Pollutant  Discharge 
Elimination  System  permit,  are  covered 
by  a  POTW  pretreatment  program,  or  are 
subject  to  a  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAPs)  permit,  they  may  be  exempt 
from  CERCLA  notification  and  liability 
provisions.  For  further  information  on 
releases  of  ethylene  glycol,  contact  the 
appropriate  EPA  Regional  Office  (or  the 
docket)  to  obtain  a  copy  of  Directive 
Memorandum  9360.4-12,  issued  by 
EPA's  Office  of  Solid  Waste  and 
Emergency  Response  on  February  4. 
1992. 

IV.  Broad  Generic  Categories 

Of  the  broad  generic  categories  of 
chemicals  listed  as  hazardous  air 
pollutants  by  the  CAA  Amendments, 
five  categories  (cobalt  compounds, 
glycol  ethers,  manganese  compounds, 
fine  mineral  fibers,  and  polycyclic 
organic  matter)  *vere  not  previously  on 
the  CERCLA  list 


Each  of  these  five  categories  contains 
hundreds  or  thousands  of  individual 
compounds  with  varying  toxicological 
and  chemical  properties.  EPA  is 
currently  considering  several  options  for 
the  CERCLA  reporting  requirements  that 
could  be  applied  to  the  five  categories. 
Because  of  the  broad  range  of  relative 
hazards  represented  by  the  many 
compounds  within  the  five  CAA  broad 
generic  categories,  the  Agency  must 
balance  a  variety  of  factors  in  choosing 
an  approach  that  protects  public  healm 
and  the  environment.  These  factors 
include:  The  length  of  time  EPA  vvould 
need  to  evaluate  a  large  number  of 
compounds  individually;  the  need  to 
have  meaningful  information  reported 
to  the  National  Response  Center  (i.e.. 
avoiding  either  too  much  or  too  little 
information);  and  the  need  to  avoid 
unnecessary  and  costly  reporting 
burdens.  EPA  requests  public  comments 
on  options  for  addressing  these  broad 
categories,  including  comments  on  the 
following  five  options: 

(1)  Assign  no  RQ  level  to  the  CAA 
broad  generic  categories; 

(2)  Retain  a  one-pound  RQ  for  these 
categories  (i.e..  the  lowest  RQ  EPA 
assigns  to  individual  hazardous 
substances); 

(3)  Assign  an  RQ  to  each  category  that 
refiects  either  the  average  RQ  or  the 
lowest  RQ  of  the  substances  within  each 
category: 

(4)  Assign  a  5.000-pound  RQ  to  each 
category  (i.e.,  the  highest  RQ  EPA 
assigns  to  individual  hazardous 
substances):  or 

(5)  Identify  and  assign  an  RQ  to 
certain  substances  within  each  category. 
For  the  remaining  substances  within 
each  of  the  five  categories  not  assigned 
a  specific  RQ,  assign  no  RQ,  retain  a 
one-pound  RQ,  assign  an  average  or 
lowest  RQ,  or  assign  a  5,000-pound  RQ. 
In  particular,  EPA  requests  public 
comments  and  supporting  data  that 
identify  specific  substances  within  the 
five  categories,  and  data  on  their 
toxicological  and  chemical  properties. 

If  the  first  option  were  promulgated. 
CERCLA  notification  requirements 
would  no  longer  apply  to  specific 
substances  that  are  within  the  five  CAA 
broad  generic  categories,  unless  the 
specific  substances  are  listed  separately 
in  Table  302.4  of  40  CFR  302.4.  If  R(^ 
are  assigned  to  the  broad  generic 
categories  under  the  remaining  four 
options,  releases  of  an  RQ  or  more  of 
substances  within  the  categories  would 
need  to  be  reported  to  the  National 
Response  Center. 

It  is  important  to  note  that,  regardless 
of  the  option  chosen  by  the  Agency, 
CERCLA  liability  will  continue  to  apply 


to  releases  of  all  specific  compoimds 
within  each  category  Parties 
responsible  for  releases  of  hazardous 
substances  that  fall  under  any  of  the 
broad  generic  categories  are  liable  for 
the  costs  associated  with  cleanup  and 
any  natural  resource  damages  resulting 
from  the  release. 

V.  Designation  and  RQ  Adjustment  of 
RCRA  Hazardous  Wastes 

EPA  today  is  also,  proposing  to  adjust 
the  RQs  of  IS  RCRA  hazardous  wastes. 
The  RQ  adjustment  methodology  for 
mixtures  of  hazardous  substances,  used 
to  adjust  the  RQs  for  RCRA  hazardous 
wastes,  differs  somewhat  frtim  the 
methodology  applied  to  individual 
hazardous  substances.  The  procedure 
for  assigning  RQs  to  hazardous  wastes  is 
based  on  an  analysis  of  the  hazardous 
substance  constituents  of  the  wastes. 
The  constituents  of  each  RCRA 
hazardous  waste  are  identified  in  40 
CFR  part  261,  appendix  VTI.  The  RQ  of 
each  constituent  within  the  waste  is 
determined,  and  the  lowest  RQ  value  of 
these  constituents  is  established  as  the 
RQ  for  the  waste. 

Four  of  the  hazardous  wastes 
addressed  in  this  rule  (K088,  K090, 
K091.  F025)  are  already  CERCLA 
hazardous  substances  by  virtue  of  their 
listing  under  RCRA  section  3001  on 
September  13,  1988  (53  FR  35412)  and 
December  11, 1989  (54  FR  50968). 
CurrenUy,  these  wastes  are  assigned  the 
statutory  one-pound  RQ  required  by 
CERCLA  section  102(b).  Six  other 
wastes  addressed  in  this  rule  have  been 
proposed  to  be  listed  under  RCRA  and 
will  become  CERCLA  hazardous 
substances  if  and  when  RCRA 
designation  becomes  final.  These  wastes 
were  proposed  as  RCRA  wastes  on  May 
1,  1985  (K119.  K120,  K121,  U354,  U355: 
50  FR  18622)  and  February  25, 1986 
(U357:  51  FR  6565).  By  promulgating 
adjusted  RQs  at  the  same  time  that  the 
substances  first  become  RCRA 
hazardous  wastes,  EPA  would  avoid 
imposing  the  reporting  and  response 
burden  of  a  statutory  one-pound  RQ. 
The  five  remaining  hazardous  wastes 
(F004.  D023.  D024.  D025.  and  D026) 
already  have  been  listed  on  Table  302.4 
and  have  adjusted  RQs  of  1.000  pounds. 
Pursuant  to  the  methodology  for 
adjusting  RQs  for  RCRA  wastes,  these 
wastes  have  RQs  based  on  the  RQ  for 
"cresol(s)."  the  constituent  within  each 
waste  with  the  lowest  RQ.  Because  the 
RQ  for  cresols  is  proposed  to  be 
adjusted  from  1,000  pounds  to  100 
pounds,  the  RQs  for  the  five  wastes  are 
also  proposed  to  be  adjusted  from  1,000 
pounds  to  100  pounds  (see  Section  VI 
for  additional  disciission  of  the  RQ 
adjtistment  for  "cresol(s)"). 
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VI.  Changes  to  TaUe  302.4:  List  of 
Hazardous  Substances  and  Their  RQs 

EPA  also  is  proposing  in  this 
rulemaking  to  adjust  the  RQs  for  two 
hazardous  substance  categories, 
"cresol(s)"  and  "xylene  (mixed)."  which 
are  already  listed  on  Table  302.4.  The 
CERCLA  listing  for  the  hazardous 
substance  cresols  represents  a  mixture 
of  the  three  individual  cresol  isomers, 
m-cresol,  o-cresol,  and  p-cresol. 
Similarly,  the  listing  for  xylene 
represents  a  mixture  of  the  three  xylene 
isomers,  m-xylene,  o-xylene,  and  p- 
xylene.  In  1990,  the  CAA  Amendments 
added  the  three  cresol  isomers  and  the 
three  xylene  isomers  individually  to  the 
CAA  section  112  list  of  hazardous  air 
pollutants. 

In  today's  rulemaking,  these  six 
isomers  are  proposed  to  be  listed  as  six 
separate  entries  on  the  40  CFR  302.4  list 
of  CERCLA  hazardous  substances.  EPA 
has  reviewed  all  relevant  data  on  the 
cresol  and  xylene  isomers,  including 
studies  published  since  the  final  rules 
designating  the  categories  cresols  and 
xylene  as  hazardous  substances  and 
assigning  them  1,000-pound  RQs.  (See 
51  FR  34561,  September  29. 1986  and 
50  FR  13456,  April  4.  1985. 
respectively).  As  a  result  of  this  review, 
EPA  has  determined  that  the  three 
cresol  isomers  and  m-  and  p-xylene 
should  receive  adjusted  RQs  of  100 
pounds.  EPA's  review  of  relevant  data 
indicates  that  o-xylene  should  receive 
an  adjusted  RQ  of  1.000  pounds. 
Because  there  are  only  three  substances 
within  the  cresols  and  xylene  categories 
and  because  EPA  has  sufficient  data  to 
assign  RQs  to  each  of  these  substances, 
the  Agency  proposes  to  assign  the 
lowest  RQ  of  the  individual  member 
substances  to  these  categories. 
Thereforej  EPA  proposes  today  to  adjust 
the  RQ  for  these  categories  firom  1.000 
pounds  to  100  pounds  to  be  Consistent 
with  the  data  used  to  develop  the  100- 
pound  RQs  for  the  m-.  o-.  and  p-cresol 
and  m-  and  p-xylene  isomers. 

To  more  clearly  show  the  two  types 
of  changes  to  the  list  of  CERCLA 
hazardous  substances  resulting  from  the 
addition  of  the  CAA  Amendments 
hazardous  air  pollutants  and  the  RCRA 
hazardous  wastes,  EPA  is  pubUshing 
two  sets  of  revisions  to  Table  302.4  of 
40  CFR  part  302  in  today's  proposed 
rule.  One  set  of  revisions  contains  the 
new  listings  for  the  CAA  Amendments 
hazardous  air  pollutants  (including  the 
revised  cresols  and  xylene  entries)  and 
the  RCRA  hazardous  wastes  with  their 
proposed  adjusted  RQs.  The  other  set  of 
revisions  adds  a  new  statutory  source 
coda  for  certain  hazardous  substances 
that  were  already  on  the  CERCLA  list  to 


indicate  that,  as  a  result  of  their  listing 
as  hazardous  air  pollutants  in  the  CAA 
Amendments,  an  additional  statutory 
source  for  designation  of  these 
hazardous  substances  is  CAA  section 
112. 

Vn.  Changes  to  40  CFR  Parts  355  and 
117 

Appendices  A  and  B  of  40  CFR  part 
355.  which  list  EHSs  and  their  TPQs 
under  EPCRA,  alSb  show  the  RQs  for 
EHSs.  Five  of  the  new  CAA  hazardous 
air  pollutants  whose  RQs  are  proposed 
to  be  adjusted  today  are  also  EHSs. 
These  substances  are  chloroacetic  acid, 
hydroquinone.  beta  propiolactone, 
titanium  tetrachloride,  and  o-cresol. 
This  rule  proposes  that  chloroacetic 
acid,  hydroquinone,  titanium 
tetrachloride,  and  o-cresol  each  receive 
an  adjusted  RQ  of  100  pounds  and  that 
beta  propiolactone  receive  an  adjusted 
RQ  of  10  poimds.  Therefore,  to  fully 
reflect  the  proposed  RQ  adjustments  for 
these  five  substances.  EPA  is  today 
proposing  to  revise  Appendices  A  and 
B  of  40  CFR  part  355. 

EPA  is  also  proposing  to  amend  the 
RQs  for  "cresol"  and  "xylene  (mixed)" 
in  Table  117.3  of  40  CFR  part  117.  Table 
117.3,  the  list  of  CWA  hazardous 
substances  and  their  RQs.  currently 
contains  Hstings  for  "cresol"  and 
"xylene"  (mixed)",  each  with  an  RQ  of 
1.000  poimds.  "Cresol"  and  "xylene 
(mixed)"  are  included  in  Table  117.3 
because  they  were  originally  listed  as 
hazardous  substances  under  CWA 
section  311(b)(4).  EPA  is  proposing 
today  to  change  the  RQs  for  "cresol" 
and  "xylene  (mixed)"  in  Table  117.3 
from  1.000  pounds  to  100  pounds  to 
ensure  that  the  CWA  RQs  listed  in  Table 
117.3  are  identical  to  the  CERCLA  RQs 
hsted  in  Table  302.4  for  the  substances 
that  appear  on  both  tables. 

Vm.  Regulatory  Analyses 

A.  Executive  Order  12291 

Executive  Order  (E.O.)  12291  requires 
that  regulations  be  classified  as  major  or 
nonmajor  for  purposes  of  review  by  the 
Office  of  Management  and  Budget 
(0MB).  According  to  E.O.  12291.  major 
rules  are  regulations  that  are  likely  to 
result  in: 

(1)  An  aimual  effect  on  the  economy 
of  $100  million  or  more;  or 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 


based  enterprises  in  domestic  or  export 
markets. 

An  economic  analysis  performed  by 
EPA  10  shows  that  this  proposed  rule  is 
nonmajor  because  the  rule  will  result  in 
a  net  cost  savings  of  approximately 
$39  2  million  annually,  and  does  not 
result  in  any  of  the  other  effects  that 
define  a  major  rule.  In  this  proposed 
rule,  RQs  for  44  of  the  47  hazardous  air 
pollutants  and  9  of  the  10  RCRA  wastes 
would  be  raised.  In  addition,  as  noted 
in  Section  IV  of  this  preamble,  EPA  is 
evaluating  several  options  for  assigning 
RQs  to  the  five  broad  generic  categories 
of  hazardous  air  pollutants  and  is 
requesting  public  comments  on  these 
options.  Until  such  time  as  the  Agency 
promulgates  one  of  these  options,  the 
statutory  one-pound  RQ  for  these 
categories  will  remain  in  effect.  The  RQs 
of  the  cresols  and  xylene  categories  and 
the  five  hazardous  wastes  with  RQs 
based  on  the  RQ  for  cresols  are 
proposed  to  be  lowered.  The  estimated 
net  effect  of  these  changes  to  the  current 
statutory  RQs  would  be  to  reduce  by 
approximately  31,250  the  niunber  of 
reportable  releases  for  these  hazardous 
substances  each  year  (see  the  economic 
analysis  mentidned  above).  The 
estimated  $39.2  million  net  cost  savings 
reflects  only  those  effects  of  the  RQ 
adjustments  that  are  readily  quantifiable 
in  dollars  and  are  associated  with  the 
release  notification  requirements  under 
section  103  of  CERCLA  and  section  304 
of  EPCRA  (including  the  associated 
activities  of  recordkeeping,  notification 
processing,  monitoring,  and  response). 
This  proposed  rule  has  been  submitted 
to  OMB  for  review,  as  required  by  E.O. 
No.  12291. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  tiat  a  Regulatory  Flexibility 
Analysis  be  performed  for  all  rules  that 
are  likely  to  have  a  "significant  impact 
on  a  substantial  number  of  small 
entities."  A  Regulatory  Flexibility 
Analysis  is  not  necessary  for  this 
proposed  rule,  because  the  upper-bound 
total  cost  of  compliance  to  small  firms 
is  negligible.  See  the  Regulatory  Impact 
Analysis  of  Reportable  Quantity 
Adjustments  Under  Sections  102  and 
103  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  LiabiUty  Act, 
Volume  I,  March  1985,  available  for 
inspection  at  room  M2427,  U.S. 


to  See  the  Economic  Impact  Analysis  of 
R«portable  Quantity  Adjustments  for  tfaa  Hazardous 
Air  Pollutanu  and  RCRA  Hazardous  Wastes  Added 
as  CERCXA  Hazardous  Substances,  Volume  VI, 
March  1993,  available  for  Inspection  at  room 
M3424,  U.S.  EPA,  401  M  Street  SW.,  Washington. 
DC  2046a 
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Environmental  Protection  Agency,  401 
M  Street.  SW..  Washington,  DC  20460. 
Therefore.  EPA  hereby  certifies  that 
today's  proposed  rule  will  not  have  a 
Bignificant  impact  on  a  substantial 
number  of  small  entities.  As  a  result,  no 
Regulatory  Flexibility  Analysis  is 
necessary. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  approved  by  OMB  under 
the  provisions  of  the  Paperwork 
Reductirai  Act.  44  U.S.C.  3501  et  seq. 
The  public  reporting  burden  for  the 
collection  of  information  pursuant  to 
CERCLA  section  103  is  estimated  to 
vary  from  2  to  5  hours  per  response, 
with  an  average  of  2.1  hours  per 
response.  Including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
These  information  collection 
requirements  have  been  assigned  OMB 
control  number  2050-0046. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief.  Information  Policy  Branch.  PM- 
223.  U.S.  Environmental  Protection 
Agency.  401  M  Street,  SW..  Washington. 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  A&irs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA." 

List  ofSubiects 

40  CFR  Part  117 

Hazardous  substances.  Penalties. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

40  CFR  Part  302 

Air  pollution  control.  Chemicals. 
Emergency  Planning  and  Community 


Right-to-Know  Act.  Extremely 
hazardous  substances.  Hazardous 
(diemicals.  Hazardous  materials. 
Hazardous  materials  transportation. 
Hazardous  substances.  Hazardous 
wastes.  Intergovernmental  relations. 
Natural  resources.  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements.  Superfund.  Waste 
treatment  and  disposal.  Water  pollution 
control.  Water  supply. 


column  and  in  the  "RQ  in  pounds 
(kilograms)"  column  for  "cresol"  and 
"xylene  (mixed)"  in  Table  117.3  from 
"C"  to  "B"  and  bom  "1.000  (454)"  to 
"100  (45.4)".  respectively,  as  set  forth 
below: 

f  1 1 7.3    Determination  of  reportable 
quantities. 


40  CFR  Part  355 


Table    117.3.— Reportable    Quan- 
TiTiES  OF  Hazardous  Substances 

Air  pollution  control.  Chemical  DESIGNATED  PURSUANT  TO  SECTION 

accident  prevenUon.  Chemical  31 1  OF  THE  CLEAN  WATER  ACT 

emergency  preparedness.  Chemicals.  

Community  emergency  response  plan.  RQir,  pounds 

Community  right-to-know.  Contingency  iviawnai            <^iegory        (kilograms) 

planning.  Disaster  assistance.  

Emergency  Planning  and  Community 

Right-to-l6iow  Act,  Extremely  *             *             . 

hazardous  substances.  Hazardous  CresoJ  .,.-.-... B 100(45.4) 

substances.  Intergovernmental  relations.  ^             ^             ^ 

Natural  resources.  Penalties,  Reportable  „,       ,  ,    ^      „                  ...„,,.. 

quantity.  Reporting  and  recordkleeping  ^V^i"*^      B  100(45.4) 

requirements.  Superfund  Amendments  .             •             .             .             • 

and  Reauthorization  Act,  Threshold  

plaiming  quantity.  Water  pollution  ■        •        •        •        • 
control.  Water  supply. 


Dated:  October  7. 1983. 
Carol  M.  Browner, 

AdmiiUsttator. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend  title 
40.  chapter  I  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  117— DETERMINATION  OF 
REPORTABLE  QUANTITIES^FGR 
HAZARDOUS  SUBSTANCES 

1.  The  authority  citation  for  i>art  117 
continues  to  read  as  follows: 

Authority:  Sees.  311  and  SOl(a).  Federal 
Water  PolluUon  Control  Act  (33  U.S.C  1251 
et  seq.),  ("the  Act")  and  Executive  Order 

1173S,  (uperceded  by  Executive  Order  •         •         •         •         • 

12777.  56  FR  54757. 

2.  Section  117.3  is  amended  by 
revising  the  entries  in  the  "category" 

Table  302.4.— List  of  Hazardous  Substances  and  Reportable  Quantities 

(Note:  All  comments/note*  are  located  at  the  end  o(  IMs  table] 

FinalRQ 


PART  302— DESIGNATION. 
REPORTABLE  QUANTmES.  AND 
NOTIFICATION 

3.  The  authority  citation  for  part  302 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9602.  9603.  9604:  33 
U.S.C  1321  and  1361. 

4.  Section  302.4  is  amended  by 
adding  the  following  new  entries  to 
Table  302.4  and  its  appendixA.  and  by 
adding  footnotes "*  *  ""and  "a"  and 
"b"  to  Table  302.4  as  set  forth  below: 

{302.4    Deelgnetion  of  hazardous 
eufaetencee. 


Statutoiy 


Hazardous  substance 


casrn 


Regulatory  synonyms 


RQ       Codet 


RCRA 

waste 

number 


Cat- 
egory 


Pounds  (kg) 


AcetarrMe  ........ 

4-AmirK)blpheny1 
o-Anisidine 


60355 
92671 
90040 


V 


V 
V 


3 
3 
3 


B 
X 

B. 


100  (45.4) 

1  (0.454) 

100  (45.4) 
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Table  302.4.— Ust  of  Hazardous  Substances  and  Reportable  QuANrrriES— Continued 

(Note:  AU  comments/notes  are  located  at  the  end  of  this  table] 


Hazardous  sut>stance 


Benzer>e* 


Statutory 


RrtalRQ 


CASRN 


Regulatory  syrxxiyms 


RCRA 


Cat- 


RQ      Codet        waste        y;^      Pounds  (kg) 
number       *''*^ 


D  n 


n 


n  n 


(•) 


n 


Benzene,  dimethyt- 


Benzer^e,  m-dlmethyf- 
Benzene,  o-dimethyl-  . 
Benzer>e,  p-dimethyi-  , 


Biphenyl . 
Brorracil 


5-BrorrH>3-sec-butyl-6-methyturac{l 
1.3-Biutadlene 


Calcium  cyanamide 

J! 

Caprolactam 


Carfoony<  sulfide 
Catechol  


^1 

Chloramben 


Chloroacdtic  acid 

2-Chloroacetophenone 


Chloroprene 

Cobalt  Compounds 


Cresds  (isomers  and  mixture) 


m-Cresol 

o-Cresol 

p-Cresd 

Cresyllc  acid  Osomers  and  mixture) 


m^resylicacid 
o-Cre«ylic  add . 
p-Cresylic  add . 


1330207    Xylene  1000 

Xylene  (mixed). 

Xylenes  (isomers  and  mixture). 

108383    m-Xylene  « 1* 

95476    0-Xylene „ ~ 1* 

106423    p-Xylene - 1* 


92S2< 
314409 
314409 
106990 
15662 
105602 


46358 
120809 


133904 


79118 
532274 


126998 


5-Bromo-3-sec-butyl-6-methyluracii 


BromacH 


NA 


1319773    Cresylic  add  (Isomers  and  mixture) 
Pt>enol,  n>ethyl- 

108394    m-Cresyllc  add  ....-, ~ 

95487    o-Cresyllc  add 

106445    p^resyllc  add 

1319773    Cresois  (Isomers  and  mixture) 

Phenol,  methyl- 

108394    m-Cresol 

95487    oOesd 

106445  p-Cresd 


1* 


1* 


1* 


1* 


1* 


r 


V 

r 


!• 


1* 


r 
r 


1* 
r 

r 

1000 

r 
r 
r 


1,3,4  U239 


3 
3 
3 


3 

4  U354 
4  U354 
3 
3 
3 


3 
3 


3 
3 


3 
3 


1000    1,3.4  U052 


3 
3 
3 
1,3,4  U052 

3 
3 
3 


B 


B 
C 

B 


B 
B 
B 
A 
0 
0 


B 
B 


B 


B 
B 


B 


B 

B 
B 
B 
B 

B 
B 
B 


100  (45.4) 


100  (45.4) 
1000(454) 
100  (45.4) 


100  (45  4) 
100  (45.4) 
100  (45.4) 
10  (4.54) 
1000(454) 
5000(2270) 


100  (45.4) 
100  (45.4) 


100  (45.4) 


100  (45.4) 
100  (45.4) 


100  (45.4) 

•- 
100  (45.4) 

100(45.4) 
100  (45.4) 
100  (45.4) 
100  (45.4) 

100  (45.4) 
100  (45.4) 
100  (45.4) 


DDe» 


Diazomethane 

li 

I 

DR>enzoftjrai^  .. 


3547044 

* 

334883 
132649 


1* 

1* 


3 
3 
3 


B 


B 


5000(2270) 
100(45.4) 
100  (45.4) 
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Table  302.4.— List  of  Hazardous  Substances  and  Reportable  QuANrmESr— Continued 

[Note:  All  conwnents/notM  w  located  at  the  and  of  this  tabi^ 


Hazardous  substance 


Statutory 


RnalRQ 


CASRN 


ReguMory  synonyrns 


N-{3.4-<SchlOfop»>eny1)-N-methoxy- 
N-inethylurea. 

Dlethanolamina  

•  • 
N.N-OtelhyteniHna 

Diethyl  sulfate 

•  • 
N.N-Dimethylanlline 

•  • 
DlmethylfonTtamlde  

•  •' 
Diphenylamine 

•  • 

1 .2-Epoxyt)utane  _ 

•  • 
Ethylene  (jtycol 

•  • 
Fine  Mineral  Rbers  ....- 

•  • 
Glycol  Ethers 

Hexamethylene-1.6  (fisocyanate  .. 

Hexamett>y4phosphoramide 

Hexane  „ 

•  • 
Hydfoquinone 

•  • 
Unuron  

•  • 
Manganese  Compounds 

•  • 
MDI „ 

•  • 

4.4'-Methy1enedlaniUne 

Methylene  diphenyl  (ffisocyanata 

Methyl  tert-buty«  ether 

•  • 
Fine  Mineral  Fibers ~ 

•  • 
4-t4ltroWphenyl  „.,...; 

*  • 

N-Nltrosomofphollne  » ~. 


330S52    Unoron  ._ 

1 1 1422  

91667  

64675  

121697  

68122  

1 22394  

106887  

107211 

N.A.  

NA  

822060    

68031 9    

1 10543    _ 

123319 - 

•  • 

330552    N-(3.4-dlchlorophenyl)-N-methoxy- 
N^nothykuwu 

•  • 

101688    Methytene  d4>henyl  ditsocyanate  .. 

101779    - 

101688    MDI 

1634044    

N> 

92933    

•  • 

59892    


RCRA 


RQ       Codet        waste         ^^      Pounds  (kg) 
number       ®9°^ 


4    U35S 

3 
3 
3 
3 
3 

4    U357 

3 

3 

3 

3 


3 
3 
3 


3 

4    U3S5 

3 
3 


3 
3 


3 
3 
3 
3 


B 

B 
C 
A 

B 
A 
B 
B 
D 


B 
X 
D 


B 
B 


A 
■0 


100  (45.4) 

100  (45.4) 

1000(454) 

10  (4S4) 

100  (45.4) 

10  (4.45) 

100  (45.4) 

100  (45.4) 

5000(2270) 

r*) 


100  (45.4) 

1  (0.454) 

5000(2270) 


100  (45.4) 
100  (45.4) 

(~*) 
« 
5000(2270) 


10  (4.54) 
5000(2270) 


1000  (454> 

r*) 

Id  (4.54) 
1  (0.454) 
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Table  302.4.— LtsT  of  Hazardous  Substances  and  Reportable  Quantities— Continued 

[Note:  Alt  comments/notes  are  located  at  ttie  end  ot  this  table] 


Hazardous  substance 


Statutory 


Final  RQ 


CASRN 


Regulatory  synonyms 


RQ 


RCRA  c^ 

Codet        waste        2lSnj      Pounds  (ka) 
number       ^^"^ 


Phenol,  methyl- 


1319773    Cresois  (isomars  and  mixture) lOOO 

Cresylic  add  (Isomers  arKi  mixture) 


1,3,4    U052 


B 


100  (45.4) 


p-Pt>eny(enedlamine 


Polyoycllc  Organic  Matter 


beta-Propiolactone 
Propionaldehyde  ... 


Propoxur  (Baygon) 


Styrerw  oxide 


Titanium  tetrachloride 


TrifluiaHn 


2,2,4-Trimethyipentane 


Unlisted  Hazardous  Wastes  Char- 

actenstics. 
Charactenstlc  of  Toxicity: 


106503 

« 


57578 
123386 


114261 

96093 

7550450 

1582098 

* 

540841 
HA 


3 
3 


3 
3 


3 
3 
3 
3 
3 


0 

5000(2270) 

« 

A 
C 

• 

10  (4.54) 
1000(454) 

B 

* 

100  (45  4) 

B 

• 

100  (45  4) 

B    . 

* 

190  (45  4) 

A 

10  (4.54) 

C 

• 

1000(454) 

o-Cresol  (D023) 
m-Creso»  (D024) 
p-Cresot  (D025) 
Cresot  (D026) 


HA 
HA 
HA 
HA 


r 

1* 
1* 


4  D023 

4  D024 

4  D025 

4  D026 


B 

B 
B 
B 


100  (45.4) 
100  (45.4) 
100  (45.4) 
100  (45.4) 


Vinyl  bromide 

* 

XyJene 


JL 

<ytane 


nvXy 
o-Xyiene 
p-Xylene 
Xylene  (mixed) 


Xylenes  (isomers  and  mixture) 


F004 

The  following  spent  non-halo- 
genated  solvents  and  the  still 
bottoms  from  the  recovery  of 
these  solvents: 

(a)  Cresols/Cresyiic  add 

(b)  Nitrobenzer>e 


593602 


1330207 


108383 

95476 

106423 

1330207 


1330207 


Benzene,  dimethyl-  lOOO 

Xylene  (mixed) 

Xylenes  (Isomers  and  mixture) 

Benzer^e.  m-dimethyf-  1* 

Benzene,  o-d»meth^  1* 

Benzene,  p-dimethyf-  _ 1* 

Benzer>e,  dimethyl- 1000 

Xylene 

Xylenes  (isomers  and  mixture) 

Benzene,  dimethyl- 1000 

Xylene 
Xylene  (mixed) 


1319773 
98953 


1* 


1,3.4  U239 

3 
3 

3 
1,3.4  U239 

1,3,4  U239 
4  F004 


B 
B 


B 
C 

B 
B 


1000    1.3,4  U052 
1000    1.2.4  U169 


B 


B 
C 


100  (45.4) 

« 

100  (45  4) 


100  (45.4) 
1000(454) 
100  (45.4) 
100  (45.4) 


100  (45.4) 


100  (45.4) 


100  (45.4) 
1000  454) 
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Table  302.4.— List  of  Hazardous  Substances  and  Reportable  Quantities— Continued 

(l^e:  M  comments/notes  are  located  at  the  end  of  this  tat)(e] 


Statutory 


Final  RQ 


Hazardous  sut>stance 


CASRN 


Regulatory  syrxxiyms 


RQ        Codet 


RCRA 

wniste 

numt>er 


Cat- 
egory 


Pounds  {kg) 


F025  

Condensed  Hghl  ends,  spent  fitters 
and  filter  aids,  and  spent  des- 
iccant  wastes  from  the  producton 
of  certain  ctikxlruued  aliphatic  hy- 
drocartxx^.  by  free  radical  cata- 
lyzed processes.  These 
chloriruted  alip^iatlc  hydro- 
cartxjns  are  ttiose  having  cartxxi 
chain  lengths  ranging  from  one  to 
and  Including  five,  with  varying 
amounts  and  positions  of  chlorine 
substitution. 


1* 


4    F025 


1  (0.454) 


K088  

Spent  potliners  from  primary  alu- 
minum raductksn. 

K090  

Emission  control  dust  or  sludge 
from  ferrochromium  production. 

K091  

Emission  control  dust  or  sludge 
from  ferrochromium  production. 


1" 


1* 


1* 


4   Koes 


4    K090 


4    K091 


10  (4.54) 
10  (4  54) 
10  (4.54) 


K119 

Wastes  from  the  decanter  In  the 
production  of  toiuron. 

K120  

Wastes  from  tt^  spUl  control  trap  in 
the  production  of  linuron. 

K121  

Wastewater  from  product  fHtration 
ana  water  washing  in  tt\a  produc- 
tion of  bromacil. 


1* 


r 


4    K119  B 


4    K120  B 


4    K121 


B 


100  (45.4) 
100  (45.4) 
100  (45.4) 


t  Indicates  ttw  st^utory  source  as  defined  by  1 ,  2.  3  and  4  below. 

^  Indicates  that  the  statutory  source  for  designation  of  this  hazardous  subetance  under  CERCt-A  ts  CWA  section  31 1(bH4). 

2  Indicates  that  the  statutory  source  for  designation  of  this  hazardous  sut)starK:e  under  CERCl-A  is  CWA  section  307(a). 

3  Indicates  tturt  ttie  statutory  source  for  de»gr^tion  of  this  hazardous  substarx^e  urxler  CERCLA  is  CAA  section  112. 

*  Indicates  ttiat  the  statutory  source  for  designation  of  this  hazardous  substance  under  CERCLA  Is  RCRA  section  3001 . 

Vindicates  that  tt>e  1 -pound  RQ  Is  a  CERCLA  statutory  RQ. 

•  •••••• 

**  Irxllcates  that  no  RQ  is  t>eing  assigned  to  the  generic  or  t>road  class. 

***The  Agency  is  considering  several  options  for  ttie  CERCLA  reporting  requirements  that  would  apply  to  these  broad  generic  categories  of 
hazardous  air  pollutants  and  has  requested  public  comments  on  these  options. 

■  Benzene  was  cUready  a  CERCLA  hazardous  substance  prior  to  the  CAA  Amendments  of  1990  and  received  an  adjusted  10-pound  RQ  based 
on  potential  carclrKMenclty  in  an  August  14,  1989.  finai  rule  (54  FR  33418).  The  CAA  Amendments  specify  that  "t>eruer)e  (including  t>eruene 
from  gasoline)"  is  a  hazaroous  air  pollutant  and,  tfius,  a  CERCLA  hazardous  substance. 


"The  CAA  Amendments  of  1990  list  DDE  (3547-04-4)  as  a  CAA  hazardous  air  poHutanL  The  CAS  number,  3547-04-4,  Is  for  the  chemical, 
.p'-dichtorodiphenyl  ettuine  DDE  or  p,p'-dichlorodiphenyl  dichioroettiytene,  CAS  number  72-55-9,  ts  already  listed  on  Tat>le  302.4  with  a  final 
IQ  of  1  pourxj.  The  substance  identified  by  the  CAS  number  3547-04-4  is  evaluated  for  this  proposed  rule  arxl  listed  as  DDE  to  be  consistent 
with  the  CAA  section  112  listing,  as  amended. 


& 
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APPENDIX  A  TO  §302.4— Sequential 
CAS  Registery  Number  List  of 
CERCLA  Hazardous  Substances 


CASRN 


Hazardous  substarx:e 


78 beta-Proplolactona. 

N-Nitro8omofpholina. 


60855 AcetamkJe. 

•  •  •  • 
64675 Diethyl  sulfate. 

Dimethytformamide. 

791 18 Chkxoacetlc  add. 

o-Anisidlne. 

•  •  •  • 
91667 N,N-Dielhylaniline. 

»  •  •  * 

24 BJphenyt. 

92671  4-Aminobipheny(. 

•  •  •  • 
92933 4-NtlroWphenyl. 

i.  .  .  . 

95476 Benzene,  o-dlmethyl. 


WTW»  w    ■■.>■•••..         ^i^rw  I 

6W22 Dime 

79118 


T 


Appendix  A  to  §302.4— Sequential 
CAS  Registery  number  List  of 
CERCLA  Hazardous  Sub- 
stances—Continued 


CASRN 


Hazardous  substance 


o-Xylene. 
95487 o-Cresol. 

0-Cresytlc  add. 
96093 Styrene  oxide. 


101688 MDI 

Mettiylene  diphenyl 

diisocyanate. 


10^779 4.4'-MethyfenedianHine. 


105602 Caprolactam. 

106423 Benzene,  p-dimethyl. 

p-Xytene. 
108445 p-Cresol. 

p-Cresylic  add. 


106503 p-Phenyienedtemine. 

•  •  •  * 
106887 1.2-Epoxyt)utane. 

•  •  •  • 

106990 1,3-Butadiene. 

•  •  •  • 
107211 EthyJene  glycol. 


108383 Benzene,  m-dimethyl. 

m-Xylene. 
108394 m-Cresol. 

m-Ciesytic  add. 
110543 Hexane. 


111422 Diethanolaniine. 

•  •  •  • 
114261 Propoxur  (Baygon). 

•  •  •  • 
120809 Catechol. 

•  •  •  • 

121697 N.N-Dimethylanlline. 

•  •  •  • 
122394 DiphenylamJne. 

•  •  •  • 
123319 Hydroquinone. 

•  •  •  • 
123386 Propionaldehyde. 

•  •  •  • 
126998 Chloroprene. 

•  •  •  * 
132649 Dlbenzofuran. 

•  •  •  • 
133904 Chloramt>en. 

•  •  •  ,  • 
156627 Catahjm  cyanarrtde. 

•  •  <  • 

314409 BromacH. 


APPENDIX  A  TO  §302.4— Sequential 
CAS  Registery  Number  List  of 
CERCLA  Hazardous  Sub- 
stances—Continued 


CASRN 


Hazardous  sut>stance 


5-Bronx)-3-sec-l)uty1-6- 
methyluradl. 

330552 N-<3,4-dichlorophenyl)-N- 

methoxy-N-meltiylurea. 
Unuron. 
334883 Diazomethane. 


463581  Cartwnyl  sulfide. 

•  •  •              •              • 
532274 2-Chloroacetophenone. 

•  •  •              •              • 
540841  2.2,4-Trimethy)pentane. 

•  •  •             •             • 
593602 Vinyl  l>romide. 


680319 Hexan^thyiphosphoramid- 


822060 Hexamethytene-1,6- 

diisocyanate. 


1319773 Cresote  (isomers  and  mix- 
ture). 

CresyKc  add  (isomers  and 
mixture). 

Phenol,  methyl-. 
1330207 Benzene,  dimethyt-. 

Xylene. 

Xylene  (mixed). 

Xytenes  (isomers  and  mix- 
ture). 


1582098 TrifluraHn. 

•  •  *  •  1 

1634044 Metiyt  tart-butyl  ether. 

•  •  •  •  4 

K47044 DDE 

•  •  •  •  4 

7550450 Titanium  tetrachkxWe. 


5.  Section  302.4  is  also  amended  by 
revising  the  following  existing  entries  in 
Table  302.4  to  add  note  "3"  to  the 
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statutory  code  column  and  to  add  the  following  regulatory  synonyms  as  set 

following  regulatory  synon)rms  as  set  forth  below: 

forth  below.  In  addition,  appendix  A  to  3,,^^^    D.,ig„«Joo  of  hazardou. 

Table  302.4  is  amended  by  adding  the  «ut>«tanc«a. 


Table  302.4— List  of  Hazardous  Substances  and  Reportable  Quantities 

(Note:  All  comments/notes  are  located  at  \he  end  of  this  table] 


Hazardous  substance  CASRN  Regulatory  synonyms 


Statutory 

RCRA 
RO       Codet        waste 
number 


Final  RQ 


^      Pounds  (kg) 


AcetakJehyda 

»  m 

Acetamide.  N-9H-nuof9n-2-yl- 


Aceec  add  (2.4-dicNorophenoxy)- 
salts  &  esters. 


75070  Etfianal  1000  1,3.4    U001             C                 1000  (454) 

•                                  •               .  •  •  • 

53963  2-Acety1aminofluorene 1*  3.4    U005            X                   1  (0.454) 

.                                 •  •  •  • 

94757  2.4-0  Add  2.4-0.  salts  and  esters  100  1.3.4    U240            B                  100(45.4) 


Acetonttrfle 

Aceiophenone 

2-Acatytaminofhx>r8ne 


7505B     

98862    Elfwnone.  1 -phenyl- 

53963    Acetamide.  N-9H-fluoren-2-yl- 


r  3.4    U003  D  5000(2270) 

r  3,4    U004  0  5000(2270) 

r  3.4    U005  X  1  (0.454) 


Acrolein  . — 
Acrylamide. 
AcfyNcadd 
AcrylooitTfle 


107028 
79061 
79107 

107131 


2-Propenal 

2-Pfopenamlde  ... 
2-Propenoic  acid 
2-Propenenitrila  .. 


1 

r 

r 

100 


1Z3.4  P003 

3,4  U007 

3.4  U008 

1Z3,4  U009 


X 
0 
0 
B 


1  (0.454) 

5000  (2270) 

5000  (2270) 

100  (45.4) 


AflylcModde 


AnHlna 


107051 


62533    Beruenamine 


1000 


1000 


1,3 
1.3.4    U012 


C 

0 


1000(454) 
5000(2270) 


AriSmony  and  Compounds 
Anttmony  Compourxis 


N.A.    Antimony  Compounds 

N  A    Antimony  and  Compounds 


r 
r 


2^ 


n 
n 


Arodor  1016 


A,Tx!or  1221 


Anx)orl232 


Arodor  1242 


Arodor  1248 


Arodor  12S4 


Arodor  1260 


Arodors 


Arodor  1016 

Arodor  1221  

Arodor  1232 

Arodor  1242 

Arodor  1248 

Arodor  1254 


12674112    Arodors  ^ 

PCBS 

Polychlorir^ated  Biphenyls 
11104282    Arodors  

PCBs 

Polycttlorlnated  Biphenyls 
11141165    Arodors  

PCBs 

Polychtorlnated  Biphenyls 
53469219    Arodors  

PCBs 

Polychlorlnated  B4phenyts 
12672296    Arodors  

PCBs 

Polycttlorlnated  Biphenyls 
11097691     Arodors  

PCBs 

Polychlorinated  Biphenyls 
11096825    Arodors  

PCBs 

PotychkKlnated  Biphenyls 
1336363    PCBs  

Polychlorinated  Biphenyls 

1 26741 1 2  

1 1 104282  

1 1 141 165  

53469219  

12672296  

1 1097891  


10    1,2,3 


10 


10 


10 


10 


10 


10 


1.2,3 
1A3 
1Z3 
1,2,3 

u;j 

1Z3 


10    1.2^ 


X 
X 
X 
X 

X 
X 


I  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 


10 

1A3 

X 

1  (0.454) 

10 

1A3 

X 

1  (0.454) 

10 

1,2,3 

X 

1  (0.454) 

10 

1Z3 

X 

1  (0.454) 

10 

1A3 

X 

1  (0.454) 

10 

1A3 

X 

1  (0.454) 
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Table  302.4— List  of  Hazardous  Substances  and  Reportable  Quantities— Continued 

[Note:  AH  comments/notes  are  k)cated  at  the  and  o(  this  tabie] 


Statutory 


RnalRQ 


Hazardous  sut>starKe 


CASRN 


Regulatory  synonyms 


RCRA 
RQ       Codet        waste 
number 


Cat 


Arodor1260 


Arsenic  and  Compounds 


Arsenic  Compounds  (inorganic  in- 
cluding arsine). 


11096825 


N.A.    Arsenic  Compourtds  Onorganic  irv 

duding  arsir>e). 
N.A.    Arsenic  and  Compourvjs 


r 
r 


^go^      Pounds  (kg) 


10        1A3 


2,3 
2.3 


1  (0.454) 

n 
n 


Aziridine 

Aziridine.  2-methyt- 


Banzenamine 


151564    Ethyteneimine 

75558    2-Methyl  aziridine  . 
1 ,2-Propylenimine 


3.4    P054 
3.4    P067 


62533    Aniline 1000        1,3,4    U012 


X 
X 


1  (0.454) 
1  (0.454) 


5000  (2270) 


Benzenamine,  N.N-dimethyM- 

(phenylazo-). 
Benzenamine,  2-methy(-  


60117    Dimethyl  aminoazotsenzene  .. 
p-Dlmelhylaminoazobenzerw 
95534    o-ToMdine 


r 

V 


3.4    U093 
3.4    U328 


A 

B 


10  (4.54) 
100  (45.4) 


Benzenamine,  4,4'-methylenet»s(2- 
chtoro-. 


1 01 1 44    4,4'-Methylenebis(2-chioroenitir>e) 


1* 


3.4    U158 


10  (4.54) 


Benzeneacetic  acid,  4-chloro-a-(4- 
chlorophenyl)  -a-  hydroxy-,  ethyl 
Bster. 


510156    Chiorobenzilate 


Beruene.  chloro-  

Benzene,  (chtoromethyl)- 

Benzenediamine,  ar-nwthyt- 


1 ,2-Benzenedicart>oxylic 
dibutyl  ester. 


acid, 


1 ,2-6enzenedlcartX)xyric    acid,    d- 
methyl  ester. 


1 ,2-Benzenedicart>oxylic 
bis(2-ethylhexyl)  ester. 


acid, 


Bercene,  1,4-dichloro- 


Benzene,  1 ,3-diisocyanatomethyl- 


Berttene,  hexachloro- 


Benzene,  hydroxy-  

Benzene,  methyl-  

Benzene,  1-methyi-2,4-dinitn> 


108907    Chlorobenzene , 

100447    Benzyl  chloride 

95807    Toluenediamine 

496720    2,4-Totuene  diamine 
823405 
25376458 

84742    n-Butyl  phthalate  

Dibutyl  phthalate 
Di-n-butyl  phthalate 
131113    Dimethyl  phthalate  ... 


117817    Bis(2-ethylhexyl)phthalate 
DEHP 
Diethylhexyl  phttudate 


106467    p-Dichlorobenzene  

1 ,4-Dichlorobenzene 


91087    Toluene  diisocyanata  

584849    2,4-Toiuer)e  diisocyanata 
26471625 


f 

3.4 

U038 

A 

10  (4.54) 

♦ 

• 

• 

• 

100 
100 

1* 

1,2.3.4 

1,3.4 

3.4 

U037 
P028 
U221 

B 
B 
A 

100  (45.4) 

100  (45.4) 

10  (4.54) 

100 

1,2,3.4 

U069 

A 

10  (4.54) 

1* 

2.3,4 

U102 

D 

5000(2270) 

• 

• 

• 

r 

2.3,4 

U028 

B 

100  (45.4) 

100  1.2,3.4  U072 


1* 


3.4  U223 


B 


118741  Hexachlorobenzene  1*  2,3.4  U127 

•                                                              •  « 

108952  Phenol  1000  1,2,3.4  U188 

108883  Toluene  „ 1000  1,2,3.4  U220 

121142  2.4-Dlnltrotoluen« 1000  1.2,3,4  U105 


C 
C 
A 


100  (45.4) 


100  (45.4) 


10  (4.54) 


1000  (454) 

1000(454) 

10  (4.54) 


Benzene,  (1-methytethyl)- 


98828    Cumene 


1* 


3.4    U055 


5000(2270) 


54848  Federal  Register  /  Vol.  58.  No.  203  /  Friday.  October  22.  1993  /  Proposed  Rules 


Table  302.4 — List  of  Hazardous  Substances  and  Reportable  QuANrmES— Continued 

(Note:  M  comments/notes  are  located  at  the  end  of  this  tat>le] 


Hazardous  sut>8tance 


Statukxy 


Final  RQ 


CASRN 


Regulatory  synonyms 


nCRA 


Cat- 


RQ       Codet        waste        j^w      Pounds  (kg) 
number       ^^°^ 


Benzene.  nMo- 


Benzene.  pentachkKonitro- 


98953    Nitrobenzene 1000     1.2.3.4    U169  C  1000(454) 

•  •  •  •  • 

82668    PCNB  V  3.4    U185  B  100  (45.4) 

Pentachlorortttrobertzene 
Qulntobenzene 


Benzene.  1.1 '-(2.2.2- 

ticnkKoelhylldene)  bis  (4- 
methoxy-. 

Benzene,  (trichloromelhyl)- 


Benzidine 


72435    Methoxychlor 


p-Benzoquinone 
Benzothchlodde . 


68077    Benzotrichioride 


92875    (1.1'-6lphenyl}-4.4'-diamine 


106514    2.5-Cyciohexadlene-1.4-dione 

Qulnone 
98077    Benzene,  (trichloromehtyl)-  .... 


1 

1.3.4 

U247 

X 

1  (0.454) 

1» 

3.4 

U023 

A 

10  (4.54) 

r 

2.3.4 

• 

U021 

X 

• 

1  (0.454) 

> 

V 

3.4 

• 

U197 

A 

• 

10  (4.54) 

r 

3.4 

U023 

A 

10  (4.54) 

Banzyt  chiortde 


100447    Bertzene,  (cNorometityl)- 


100        1.3.4    P028  B 


100  (45.4) 


Beryttlum  and  Compounds 
BerylUum  and  Compounds 


N.A.    Berytthjm  Compounds 

N.A.    BerylUum  and  Compounds 


r 
r 


2.3 
^3 


n 
n 


rBMC 


58899    Cydohexane.  1.2.3.4.5.6- 

hexachioro-. 
1a.2a.3p.4a,5a.6p)- 
Hexachiofocydohexane      (gamma 

isomer) 
Lindane 
Lindane  (aR  isomers) 


1      1.2.3.4    U129 


1  (0.454) 


(1.1'-Blpheny11-4.4'<fiamJne 

(1 .1  '-Bipheny1H.4'-diamine,3,3'- 

dichloro-. 
(1 .1  '•6iphenyl}-4.4'-diamine.3.3'- 

dimMhoxy-. 
(1,1'-BlphenylH.4'-diamine.      3.3'- 

dimethyt-. 


92875    Benzidine 

91941    3.3'-Oichlor(ri)enzxDne 


119904    3.3'-Dlmethoxybenzidtne 
119937    33'-0lmelhyft>enzldine  ... 


V 
V 

V 

r 


2.3.4  U021 

2.3,4  U073 

3.4  U091 

3.4  U09S 


X 
X 

B 

A 


1  (0.454) 
1  (0.454) 

100  (45.4) 

10  (4.54) 


Bis(2-ct)ioroethy1)  ether 


111444    DicNoroethyt  ether 

Ethane,  l.V-oxyt>ls[2-chloro- 


1*        2.3.4    U02S 


10  (4.54) 


Bls(chloromethyl)  ether  

Bts(2-ethythexyt)  phthaiate 


Bromofomt 

Bromomethane 


542881    Dichloromethyl  ether 

Methane,  ox^>is(chloro)- 
117817    1.2-Benzenedicart>oxy«c 
bis(2-ethy1-hexy1)  ester. 
DEHP 
Dtethythexyl  phthaiate 

75252    Methane,  tribromo- 

Tribfomomethane 

74839    Melhwie.  bromo- 

Methyt  bromide 


acid. 


f  3.4  P106  A 

1*  2.3.4  U028  B 

1*  2.3.4  U22S  B 

1*  2.3.4  U029  C 


10  (4.54) 
100  (45.4) 

100(45.4) 
1000(454) 


1.3-8utadiene. 

hexachioro-. 


1.1.23.4.4. 


87683    HexacNorobutadtene 


1*        23.4    U128 


1  (0454) 
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Table  302.4— List  of  Hazardous  Substances  and  Reportable  QuANrrriES— Continued 

[No(e:  All  comments/notes  are  located  at  the  end  of  this  table] 


2-Butanona 


n-Butyl  phthalate 


Cadmium  and  Compounds 
Cadmium  Compounds  


Camphene,  octacfiloro- 


CaiMan 


Statutory 


Final  RQ 


l-lazardous  substance  CASRN  Regulatory  synonyms 


RCRA 


Cat- 


RO       Codet        waste        ^1^      Pounds  (kg) 


numt>er 


78933    MEK 

Methyl  ethyl  ketone 


1*  3.4    U159 


84742    1^-Benzenedk:arboxylic  acM.        tOO     1,2,3.4    U069  A 

dibutyl  ester. 
DIbutyl  phthalate 
Di-n-butyt  phthalate  " 


N.A.    Cadmium  Compounds  

N.A     Cadmium  and  Compounds 


8001352    Chlorinated  camphene 
Toxaphene 


133062 


1*  24 

1*  2,3 


1      1,2,3,4    P123 


10  1,3 


5000  (2270) 


10  (4.54) 


n 
n 


1  (0.454) 


10  (4.54) 


Cart>amic  acid,  ethyl  ester 


Carbamic  chloride,  dimethyt- 

•  • 

Caimryi 


Cart>on  disulfide 


Carbonic  dichloride 


51796    Ethyl  carlMunate 
Urethane 


79447    Dlmethylcart>anx>yl  chloride 


63252 


1*  3.4    U238  B 


f  3,4    U097  X 


100  1,3 


B 


Cejreon  tetrachkxide . 


75150     5000         1,3.4    P022  B 


75445    Phosgene  5000        1,3,4    P095 


56235    Methane,  tetrachloro- 5000     1,2,3,4    U211  A 


100  (45.4) 


1  (0.454) 


100  (45.4) 


100(45.4) 


10  (454) 


10  (4.54) 


Chlordane 


57749    Chk>rdane,  alpha  &  gamma  iso- 
mers. 

Chlordane  (technical  mixture  and 
metabolites) 

4,7-Methano-l  H-indene. 
1A4.5,6,7.8,8- 

octachkKO-2,3,3a,4.7,7.  •• 

hexahydro- 


1      1,2,3,4    U036 


1  (0.454) 


54850 
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Table  302.4— List  of  Hazardous  Substances  and  Retortable  QuANTmES— Continued 

[f4ole:  AH  oonimenla/notes  are  located  at  the  end  o(  ttiis  table] 


Statutory 


Final  RQ 


Hazardous  substance 


CASRN 


Regutatory  syrK>nynfw 


RCRA 
RO       Codet        waste        yi^      Pounds  (kg) 
number       ®*'°^ 


Cat- 


ChfcKdane,  alpha  &  gamma  Iso- 


CNordane  (technical  mixture  and 
metabolltas). 


57749    Chlofdane 

Chlordane  (technical  mixture  and 
metabolites) 

4.7-Methano-1H-indene. 
1,2.4,5.6.7.8,8- 

octachloro-2.33a.4.7.7a- 
hexahydro- 
57749    Chlordane 

Chlordane.  alpha  &  gamma  iso- 
mers. 

4.7-Methano- 1  H-lnderw. 
1 .2.4,5.6.7.8.8-octachloro- 
2.3.3a.4.7.7a-hexahydro 


1      1,2.3.4    U036 


1      1.2,3.4    U036 


1  (0.454) 


1  (0.454) 


Chlorinated  camphene 


8001352    Camphene.  octachloro- 
Toxaphene 


1      1.2.3.4    PI  23  X 


1  (0.454) 


Chlorine 


7782505 


10  13 


10  (4.54) 


Chlorobenzene  , 
Chlorobenziiata 


1  -Chloro-2,3-epoxypropane 
Chkxoethane 


Chloroform 

Chioromeltiane 


Chionxnethyl  methyl  ether 


Chromium  and  Compounds 
Chrorrilum  Compounds 


Cumene 


Cyanide  Compounds 
Cyanides  


108907    Benzene,  chioro-  

510156    BenzenecKetic  add.  4-chloro-a-(4- 

chlorophenyl)-a-hydroxy-.     ethyl 

ester. 


100     1.2.3.4    U037 
1*  3.4    U038 


106898    Epichlorohydrin 1000        1.3.4    U041 

Oxirane.  (chloromeltiyl)- 
75003    Ethyl  chloride V  2.3 


67663    Methane,  trichloro-  5000  1.2.3.4  U044 

74873    Methane,  chioro-  1*  2.3.4  U045 

Methyl  chloride 

107302    Methane,  chloromelhoxy- 1*  3,4  U046 


N  A    Chromium  and  Compounds 
NA    Chromium  Compounds  


98828    Beruene,  (1-methylethyl)- 


NA    Cyanides  

NA    Cyanide  Compounds 


2;3 
2.3 


3.4    U055 


23 
2.3 


B 
A 


B 
B 


A 

B 


100  (45.4) 
10  (4.54) 

• 

100  (45.4) 

100  (45.4) 

• 

10  (4.54) 
100  (45.4) 

10  (4.54) 

* 

n 
n 

• 
000(2270) 

* 

n 
n 

2.5-Cyclohexadiene-l  .4-(Sone 


106514    p-Beruoquinone 
QuirK>ne 


r  3.4    U197 


10  (4.54) 


Cyctohexane.  1.23.4.5.6- 

hexachloro-.  (*a,2a.3^.4a.5a.p)h. 


58899    tBHC  _.. 

HexacMorocydohexane     (gamma 

isomer) 
Lindane 
Lindane  (an  isomers) 


1      1,2,3.4    U129 


1  (0.454) 


1.30yclopentadiene,1,2.3.43.5- 
hexachloro-. 


77474    Haxachiorocyciopentadlene 


1      1^3.4    U130 


10  (4.54) 


Table  302.4— List  of  Hazardous  SuBSTAhMiES  and  Reportable  Quantities— Continued 

[Note:  All  comments/notes  are  located  at  the  end  of  this  table] 


Hazardous  substance 


Statutory 


RnaiRO 


CASRN 


Regulatory  syrvjnyms 


RCRA 
RO       Codet        waste        ^^^      Pounds  (kg) 
nurnber       ^^°^ 


Cat- 


2,4-0  Acid 


2,4-0,  salts  and  esters 


DDE 

4,4'-DDE 


94757    Acetic  add,  (2,4-dlchlorophenoxy}-, 
salts  &  esters. 
2,4-D.  salts  and  esters 


100         1,3,4    U240 


8 


100  (45  4) 


94757 

Acetic  acid,  (2,4-dicMorophenoxy)-, 

salts  &  esters. 
2,4-D  Acid 

100 

1.3.4 

U240 

B 

100  (45  4) 

• 

• 

•  ' 

• 

• 

72559 
72559 

4.4'-D0E 

DDE  

r 
r 

2,3 

X 
X 

1  (0.454) 
1  (0.454) 

DEHP 


117817    l,2-Ben«»nedicart>oxytic 
b<s<2-ethyMiexyl)  ester. 
Bls(2-ethy<hexy()phthalata 
Diethythexyl  phthalate 


acid. 


r        2,3,4    U028  B 


100(45.4) 


1 ,2-Oibronx>-3-cMoroprdpane 
Dibromoethane 


Oibutyl  phthalate 


Di-iv4)utyt  phthalate 


1 ,4-Oichlorobenzene 


p-Dtchiorobenzene 


3,3-Dichlorobenzidir>6 


'  * 


1.1-iOichtoroethane  ... 
1,2-Oichloroethane  ... 
1 , 1  -Dichloroethylene 
DicNoroethyl  ether  ... 

II 

Dichloromethyl  ether 


Dichloromethane 


96128    Propane.  1 ,2-dibromo-3-chkxo- 1* 

106934    Ethane.  1.2-dibronK>-  1000 

Ethylene  dibromide 


3,4    U066  X 

1,3,4    U067  X 


84742    1 .2-Benzenedicart>oxyltc 
dibutyt  ester. 
n-Buty(  phthalate 
Oi-fvbuty»  phthalate 
84742    1.2-Benzenedicaftoxytic 
dibutyt  ester. 
n-Butyt  phtfiatate 
Di-Butyl  phthalate 


106467    Benzene,  1 ,4-dichloro- 
p-Oichlorobenzene 


acid,         100      1,2.3,4    U069 


acid,        100     1Z3.4    U069 


106467    Benzene,  1 ,4-dichloro- 
1 ,4-Dichlorobenzene 


91941     [1.1*-B)phenyl]-4,<'-<l'amine.3,3'- 
dtchloro-. 


100      1Z3,4    U072  B 


100      1Z3,4    U072  B 


1*        2,3,4    U078  X 


75343    Ethane,  1.1-dlchotoro- 

Ethylidene  dicholorlde 

107062    Ethane.  1.2-dicholoro- 

Ethylene  dicholorlde 

75354    Ethane.  1.1-dichloro- 

VinytkJene  chloride 

1 1 1444    B(8(2-chloroethy()  ether 

Ethane.  l.1'-oxybis{2-chloro- 


542881    Bis(chioromethyl)  ether  . 
Methane,  oxybis{chk>ro- 


75092    Methane,  dichloro- 
Methylene  chioflde 


3,4    P016  A 


1*        2,3,4    U080  C 


V  (0.454) 
1(0  454) 


10(4.54) 


10(4.54) 


100(45.4) 


100(45.4) 


1  (0.454) 


1* 

2.3,4 

U076 

C 

1000(454) 

5000 

1.2,3.4 

U078 

B 

100(45.4) 

5000 

1.24.4 

U078 

B 

100  (45.4) 

r 

2,3,4 

U025 

A 

10  (4.54) 

10(4.54) 


1000(454) 


54852 
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Table  302.4 — List  of  Hazardous  Substances  and  Reportable  QuA^frmES— Continued 

(No<»:  Al  commentsMotos  are  located  at  the  end  o#  tNs  tabto) 


Hazardous  substance 


Statutofy 


Final  RQ 


CASRN 


Regulatory  synonyms 


RCRA 


Cat- 


RQ       Codet         waste         ^^^      Pounds  (kg) 
number       ^^°^ 


1 .2-Dichtoropropane 


78875    Propane.  1,2-dichk>n>- 5000      1,2,3.4    U083  C 

Propylene  dicMorfde 


1000(454) 


1 .3'-Dichloropropene 
Dichlorvos 


542756     1-Propane,  1  .S^lichloro-  5000      1,2.3.4    U084  B 


62737 


10  1.3 


1000(45.4) 
10(4.54) 


1,4-Dlethyleneoxide  .... 
DIethymexyl  ptithalate 


123911     1.4-Dloxane  

117817    1 .2-Benzenedicart>oxytic  acid, 

t)ls(2-ethy<hexy()  ester. 
Bis(2-emy1hexyt)phthatate  DEHP 


r 
1* 


3,4     U108 
2.3.4     U128 


B 
B 


100(45.4) 
100(45.4) 


3,3'-OtmettK}xyt>eruldine 

Dimethyl  aminoazoberuene 


119904    (1.1'-fllphenytJ-4.**-<l'amine,3.3'-  1*  3.4    U091 

dimettxwy-. 


60117    Benzenamine.N.         N-dimethyl-4-  1*  3,4    U093 

(phenytazo)-,. 
p-Dimethytaminoazobenzene 


B 


100(45.4) 


10(4.54) 


p-Dimethytaminoazobenzene 


3.3'-Otmaltiylbenzidine 


Dimettiylcarbamoyt  chloride 


1 ,1-Oimethythydrazine 


DimethylphthaJata 
Dimethyl  sutfale  ... 


4,6-Dtrftt*o-o-cresol,  and  salts 


2,4-OtnftropheiX)l 


2,4-Dinitrotoluene 


1,4-Dioxane 

1 ,2-Olphenyltiydrazlne 
Epichlorohydrin 


60117    Benzer«unlne.     N,     N-dimethy1-4- 
(phenylazo)-. 
Dimethy<  aminoazobenzene 


119937    (1,1-8^phanyl}-4.4'-<temtne4.3'- 
dimethyt-. 


79447    Cafbamic  chtortde.  tfmettiyl- 


3,4    U093 


10  (4.54) 


57147    Hydrazine.  1,1-dimelhyl- 


131113    1.2-Benzenedicart>oxylic   add.    dl- 

methyl  ester. 

77781     Sulfuric  add,  dimethyl  ester 


534521     Phenol.     2-methy1-4,6-dlnltn>-.     & 
satts. 


r 

3.4 

U095 

A 

10  (4.54) 

3.4 

• 

U097 

X 

• 
1  (0.454) 

3.4 

• 

U098 

A 

• 

10  (4.54) 

2.3.4 

• 

U102 

D 

• 

5000(2270) 

3,4 

U103 

B 

100  (45.4) 

2.3.4 

• 

P047 

A 

• 

10  (4.54) 

51285    Phenol.  2.4Kllnltro- „ 1000      1.2.3,4    P648 


121142    Benzene.  1-methyt-2.4-dlnitro- 1000     1.2.3.4    U105 


12391 1    1 ,4-Dlethyleneo)dde 

•  • 

122667    Hydrazine.  1.2-<fipheny1- 


r 
1* 


106898    1-Chlorx>-2.3-epoxypropane  1000 

Oxirane.  (chioromethyt)- 


3.4  U108 
2.3.4  U109 
1.3.4  U041 


A 
B 
A 
B 


Ethanai 


75070    AcetaWehyde .._ 1000        1.3.4    U001 


10  (4.54) 

JO  (4.54) 

too  (45.4) 

-10  (4.54) 

100  (45.4) 

1000(454) 
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Table  302.4— List  of  Hazardous  Substances  and  Reportable  Quanttties— Continued 

[Note:  AM  comments/notss  are  kxated  at  the  end  of  this  table] 


Hazardous  substance 


Ethane.  1 .2-dibronx) 
Ethane  1.1-dichtoro  .. 
Ettiene.  1,2-dichtoro  . 


Ethane,  hexachloro- 


Ethane,  1,r-OKybls[2-chloro- 


Ethane,  1.1.2.2-tetrachioro- 


Ji- 

EttiWie.  1.1.1 


Ethkw.  1.1.1-trichloro- 
Ethane.  1,1.2-trichlofO- 


EthaoQne,  1 


1 -phenyl-  . 
Ethane.  1.1-<lichloro- 


Eth^ne.  tetrachkxo- 


Ethene,  trtchtoro- 


Ethyt  acrylate 

Ethylbenzene 

Ethyl  cait>amata 


Statutory 


Final  RO 


CASRN 


Regulatory  syrxinyms 


RCRA 


Ethyl  chloride 


Cat- 


RQ       Codet        waste         };^;^      Pounds  (kg) 


106934    Dibronxwthane 1000        1,3.4    U067  X 

G^ene  dibrornide 
75343    1.1-Dichloroethane  .: 1*        2.3.4    U076  C 

Ethylldene  dichioride 
107062     1,2-Di&hloroethane  5000      1.2.3.4    U077  B 

Ethylene  dichlohde 


67721    Hexachloroethane 


1 1 1 444    Bis{2-chloroethyl)  ether 
D^chloroethyl  ether 


79345    1 . 1 ,2.2-Tetrachloroethane 


71556    Methyl  chtorotorm 

1.1.1-Trichloroethane 
79005    1.1.2-Trlchioroetharw 


98862    Acetophenone 


2,3.4    U131  B 

2.3,4    U02S  A 

2.3.4    U209  B 


75354    1.1-Dlchloroethylene  5000     1A3.4    U078 

V]nyl)dene  chloride 


127184    Perchloroettiylene  .. 
Tetrachloroethane 
Tetrachloroethylene 


1*        2.3,4    U210 


79016    Tflchloroelhene  1000  1,2.3.4    U228 

Trichloroethylene 

140885    2-Propenoic  add.  ethyl  ester 1*  3,4    U113 

100414    1000  1,2.3 


51796    CartMinlc  add.  elhyl  ester 

Urettune 

75003    ChkMoethane 


r 
r 


3.4    U238 
23 


B 


C 

c 

B 
B 


1  (0.454) 
1000(454) 
100  (45.4) 

100  (45.4) 
10  (4.54) 

* 

100  (45.4) 


2.3.4 

U226 

C 

•  1000(454) 

2.3.4 

U227 

B 

100  (45.4) 

3.4 

• 

U004 

D 

• 

5000(2270) 

2.3.4 

• 

U078 

B 

• 

100  (45.4) 

100  (45.4) 


100  (45.4) 

1000(454) 

1000  (45.4) 

100  (45.4) 

100  (45.4) 


Ethylene  dibromide 
Ettiylene  dichkxlde  . 


I 


106934    Dlbrornoethane 1000        1.3.4    U067  X 

Etttarw.  1,2-dlt>ronio- 
107062    1,2'Oichtoroelhane 5000      1.2A4    U077  B 

Ethane.  1 .2-dlchloro- 


1  (0.454) 
100  (45.4) 


Ethylenelmina .. 

Ethylene  oxide 

Ethylenethkxjraa  .... 


151564    Aziridine 

75218    OxJrane 

96457    2-lmidazoHdInethlone 


1*  3.4    P054  X 

1*  3.4    U115  A 

r  3.4    U116  A 


1  (0.454) 
10  (4.54) 
10  (4.54) 


Ethylldene  dichioride 


75343    1.1-Dichtoroethane  ... 
Ettiane.  1.1-dichloro- 


r        2,3.4    U076 


1000(454) 


Formaldehyde  . 
2.5-Furandione 


50000 


108316    Malelc  anhydride 


1000 
5000 


1.3.4    U122 
1.3.4    U147 


B 
D 


100  (45.4) 
5000(2270) 


54854 
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Table  302.4 — List  of  Hazardous  Substances  and  Reportable  Quantities— Continued 

[Note:  All  comments/notes  are  located  at  the  end  of  this  table] 


Hazardous  substance 


Statutory 


CASRN 


Regulatory  synonyms 


RQ       Ckxlet 


RnaiRQ 


RCRA 

*'^^        ft'Jl^      Pounds  (kg) 
number       ®9°^ 


Cat- 


Heptachlor 


76448    4.7-Methano-1H-indene. 
1.4,5,6.7,8.8-. 
heptachloro-3a.4.7.7a-tetrahydro 


1      1,2.3.4    P059 


1  (0.454) 


Hexachlorobenzene  . 
Hexachlorobutadlene 


118741    Benzene,  hexachloro-  

87683    1,3-Butadiene  1.1,2,3,4,4- 

hexachlofo-. 


1*        2.3,4    U127  A 

1*        2,3,4    U128  X 


10  (4.54) 
1  (0.454) 


Mexachlorocyclohexane       (gamma 
isomer). 


Hexachlorocyclopentadiene 
Hexachkxoethane 


Hexone  .... 
Hydrazine 


Hydrazine.  1,1-dimethyl- 


Hydrazine.  1.2-diphenyl- 

Hydrazine,  methyl-  

Hydrochloric  add 


Hydrofluoric  add  .. 
Hydrogen  chloride 


Hydrogen  fluoride 

Hydrogen  phosphide 


2-lmidazolidlnethione 


lodomethane  

1 ,3-lsobenzofurandione 


Isophorone 


Lead  arxl  Compounds 
Lead  Compounds 


Lindane . 


1.2,3.4,5,6- 


58899    y-BHC 

Cydohexane. 
hexachkxo- 
1a.2a,3P.4a.5a.6W- 
Lindane 

Lindane  (ail  isomers) 

77474    1.3-Cydopentadlene.     1.2.3.4.5,5- 

hexachloro-. 
67721    Ethane,  hexachloro- 


108101    Methyl  isobutyl  ketone 
4-Methyi-2  pentarwne 
302012    


1      1.2.3.4    U129 


1  (0.454) 


57147    1.1-Dimethythydrazine 


1  1.2,3.4  U130 

f  2.3.4  U131 

r  3,4  U161 

1*  3.4  U133 

1*  3.4  U096 


122667    1,2-DiphenylhydrBZlne 1*        2.3.4    U109 

60344    Methyl  hydrazine 1*  3.4    P068 

7647010    Hydrogen  chkxide 5000  1.3 


7664393    Hydrogen  fluoride 5000 

7647010    Hydrochtorlc  add 5000 


7664393    Hydrofluoric  add  5000 

7803512    PhosphJne  


96457    Ethylenethlourea 


74884    Methane,  todo-  .... 

Methytk>dide 
85449    Phtalk:  anhydride 


78591 


N.A.  Lead  Compounds 

N.A.  Lead  and  Compounds 


58899    y-BHC 

Cydohexane,  1.2.3,4.5,6- 

hexachioro-,. 

(1a,2a,3p,4a.5o.6PK 
HexacNorocydohexane     (gamma 

Isomer) 
Lindane  (aH  Isomers) 


1.3,4    U134 
1.3 


1,3.4    U134 
3.4    P096 


3,4  U116 

3.4  U138 

3.4  U190 

2.3 


2.3 
2.3 


1      1A3.4    U129 


A 

B 

D 
X 


A 
A 
D 


B 
D 


B 
B 


B 
D 


10  (4.54) 
100  (45.4) 

• 

5000  (2270) 
1  (0.454) 

10  (4.54) 


10  (4.54) 

10  (4.54) 

5000(2270) 


100  (45.4) 
5000  (2270) 


100  (45.4) 
100  (45.4) 


10  (4.54) 

100(45.4) 
5000(2270) 

5000(2270) 


1  (0.454) 


Table  302.4 — List  of  Hazardous  Substances  and  Reportable  Quantities— Continued 

[Note:  All  comments/notss  are  located  at  the  end  of  this  tabl«] 


Statutory 


Fir^RQ 


Hazardous  substarwe 


CASRN 


Regulatory  synonyms 


RCRA 
RO       Codet        waste        y^      Pounds  (kg) 
number       ^v^ 


Cat- 


Undane  (all  isomers) 


Maleic  anhydride 
K^K 


Mercury  and  Compounds 
Mercury  Compounds 


Methanamlne.  N-methyl-N-nltroso- 
Mettiane.  tKomo- 


Mei 


ithane,  chloro-  

Methane,  chloromethoxy- 


Methane,  dlchloro- 


Methane. 


lodo- 


Mathane,  oxyt>is(chloro- 


JL.. 


tetrachioro- 


Methane.  tribrortx>- 

re.  trichloro-  

4,7-Methano-1H-indena 

1 ,4,5.6,7,8,8-heptachloro- 
3a.4,7.7a-tetrahydro- 

4.7-Methano-1H-lndene 

1 ,2,4,5,6.7,8,8-octachloro- 
2.3,3a,4,7,7a-heKahydro- 


Mathanol 

Methoicychlor 


MMhy 


Ny  dcohol  

2-Methyt  azirldine 


Methyl  bromide 


1.2,3.4.5.6- 


58899    -rBHC 

Cydohexane. 

hexachloro-, 
(la.  2a.3P,4<i,5a,6p-. 

Hexa<^iiorocyciohexane  (gamma 

isomer) 
Undane 


108316    2,5-Furandione 


1      1,2.3.4    U129 


5000         1.3,4    U147 


78933    2-Butanone 

Methyl  ethyl  l^one 


NA    Mercury  Compounds 

N.A.    Mercury  and  Compounds 


62759    N-N(trosodimethylam<ne  .... 
74839    Bro«TX)mtt«r>e 

Methyl  tKomide 
74873    Chloromethane 

Methyl  chloride 
107302    Chloromethyl  methyl  ether 


75092    Methylene  chloride 
Dictiloromethane 


74884    lodometharte 
Methyl  Iodide 


542881    Bis(chloromethyl)ether 
Dichloromethyl  ether 


56235    Caiton  tetracMoride 


75252    Bromoform 

Tribromomethane 
67663    Chloroform 


76448    Heptachlor 


57749    Chlordane 

Chkxdane.  alpha  &  gamma  iso- 
mers 
Chlordane  (technical  mixture  and 
metabolites) 
67561    Methyl  aJcohol  


72435    Benzwie.  1.1'-(2,2,2- 

trtchioroethyltder>e)bls[4-. 

methoxy- 

67561     Methanol 

75558    Azirldine.  2-methyl-  

1 ,2-Propylenimine 
74839    Bromomethane 

Methane,  bromo- 


3,4 

U159 

D 

2^ 
Z3 

• 

2,3,4 
2,3,4 

• 

P082 
U029 

A 
C 

2.3,4 

U045 

B 

3,4 

U046 

A 

Z3,4 

• 

U080 

C 

3,4    U138  B 


3.4    P016 


5000      1,2.3,4    U211 


$000 


• 

2,3,4 

U225 

B 

0 

1A3.4 

U044 

A 

• 

U.3,4 

• 

P059 

X 

1 

1Z3.4 

UC36 

X 

1  (0.454) 


5000(2270) 
5000(2270) 


10  (454) 
1000(454) 

100  (45.4) 

10  (454) 

• 

1000(454) 

100  (45.4) 

to  (4.54) 

10  {AM) 

• 

100  (45.4) 
10  (454) 

1  (0.464) 

1  (0.454) 


1* 

3'* 

U154 

0 

5000(2270) 

• 

1 

1,3,4 

• 

U247 

X 

• 

1  (0.454) 

1* 
r 

3.4 
3,4 

U154 
P067 

D 

X 

5000(2270) 
1  (0.454) 

r 

2.3,4 

U029 

C 

1000(454) 
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Table  302.4— List  of  Hazardous  Substances  and  Reportable  Quantities— Continued 

[Note:  All  comments/notes  are  located  at  the  end  o(  this  table] 


Hazardous  substance 


CASRN 


Regulatory  synonyms 


Statutory 


Final  RQ 


RQ       Codet 


RCRA 

***•»        ^^      Pounds  <kg) 
nunnber       *«°^ 


Cat- 


Methyt  chkxtde 


74873    Chloroniethane  ... 
Mettuvw,  chloro- 


1*         2,3.4     U045 


B 


100  (45.4) 


Methyl  chloroform 


71556    Ethane,  1.1,1-tr«chloro- 
1 .1 , 1 -Trichloroethane 


2.3.4    U226 


1000(454) 


4,4'-Methytenebis(2-chloroanitine) 


101144    Benzenamine,         4,4'-mett^iene- 
bis(2-chlOfO-. 


1*  3,4    U158 


10  (4  54) 


Methylene  chloride  . 
Methyl  ethyl  ketone 


Methyl  hydrazine 
Methyl  todide 


Methyl  Isobutyl  ketone 


Methyl  methacrylate 


4-Methyl-2-pentanone 


75092    Dichtoronftethane  .. 

Methane,  dichtoro- 
78933    2-Butar>one , 

MEK 


60344    Hydrazine,  methyl-  

74884    kxJomethane 

Methane,  kxjo- 
108101     Hexone  

4-Methyl-2-pentanon« 


yl  ester. 


108101     Hexone 

Methyt  isobutyl  ketone 


V 

2,3.4 

U080 

C 

1000(454) 

r 

3.4 

U159 

D 

5000  (2270) 

r 
1* 

3.4 
3.4 

• 

P068 
U138 

A 
B 

• 

.   10  (4.54) 
100  (45.4) 

r 

3.4 

U161 

D 

5000  (2270) 

• 

00 

1,3.4 

• 

U162 

C 

• 

1000(454) 

• 

r 

3.4 

• 

U161 

D 

• 

5000  (2270) 

Naphthalene 


91203    5000      1.2.3.4    U165 


B 


100  (45.4) 


Nickel  and  Compounds 

Nickel  CompourKls 

Nitrobenzene  


N.A.    Nickel  Compounds 

N.A.    Nickel  and  Compounds 
98953    Benzene,  nitro- 


1*  2.3  D 

1*      2.3  n 

1000      1A3.4    U169  C  1000(464) 


p-Nltrophenol 


100027    4-Nitrophenol  ... 
Phenol.  4-nitro- 


1000      1,2.3.4    U170  B 


100  (45.4) 


4-Nitrophenol 


100027    p-Nitropheno<  ... 
Phenol.  4-nitn>- 


1000      1.2,3,4    U170 


100  (45.4) 


2-Nitropropane 


79469    Propane.  2-nltro- 


N-Nitrosodimethylamlne 


N-Nitroso-N-methylurea 


1,2-OxatfHolane.  2.2-dioxkJe 


Oxirane 


62759  Methanamine.  N-methyl-N-nitroso-  1*        2.3,4    P082 

•  •  • 

684935    Urea,  N-methyl-N-nitroso 1* 

1120714    1. ^Propane  suttone 1* 

*  •  • 

75218    Ethylene  oxide 1* 


3.4 

U171 

A 

10  (4.54) 

3.4 

• 

P082 

A 

10  (4.54) 

3.4 

• 

U177 

X 

• 

1  (0.454) 

3.4 

• 

U193 

A 

• 

10  (4.54) 

3.4 

• 

U115 

A 

• 

10  (4.54) 
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Table  302.4— List  of  Hazardous  Substances  and  Reportable  QuANrmES— Continued 

[Note:  All  comments/notes  are  located  at  the  end  of  this  table] 


Statutory 


Final  RQ 


Hazardcus  substance 


CASRN 


Regulatory  synonyms 


RO       Codet 


RCRA 


Cat- 


nunnbar 


^^      Pounds  (kg) 


Oxkvne.  (cNoromethyl)- 


i 


Paiattiion 


II 


PCBs 


Proctor  1016  .„ 

i^rodof  1221 

Proctor  1232 

krodor  1242 

^fodor  1248 

krodor  1254 

krodor  1260 


I 

Peritachtoromtrobenzene 

PentBCMorophenol  

Perchtoroethylena _... 


Phenol 

* 

Phenol.  2,4-dinltro- 


Phanol.     2-methyl-4,6-din)tro-.     & 
salts. 


Phenol.  4-nltro- 

Phenol,  pentachkKo- 


Phenol.  2.43-tilchloro- 
Phenol.  2.4jB-tnchloro- 


Phoegene  

Phoaphine  .... 


Pho9phorolhk)lc  add,'  O.  0-die<hyt 
0-(4-nltropheny)  ester. 


Phosphorus  ......... 

PhthaDc  anhydfWe 


106898    1-Chloro-2.3.epoxypropane 1000        1.3.4    U041 

EpIcMorohydrtn 


56382    Phosphorothioic  add,  O.O^ethyl  1        1^4    P089 

0-{4-nltropheny1)  ester 


1336363  Arodors 

Polychlorlnated  Biphenyls 

12674112 

1 1 104282  .. 

1 1 141 165  

53469219  _.. 

1 2872296  

1 1 097691  

1 1 096825  _ 


10        1Z3 


82688    Benzene,  pentachkxonitro- 

Pentachloronltrobenzene 

Quintobenzerw 
62668    Benzene,  pentachloronitro- 

PCNB 

OuintobenzerM 
87865    Phenol,  pentachloro- 


127184    Elhene.  tetradiloro- 
Tetrachloroethene 
Tetrachloroethytene 


^    108952  Benzene,  hydroxy- 1000     1  A3.4    U188 

•  •  • 

61285  2.4-Dlnltropheno» 1000     1Z3.4    P048 

•  •  • 

534521  4.6-Dinitro-o<resol.  and  salts 1*        2.3,4    P047 


100027    p-Nltrophenol „ 1000     1A3.4    U170 

44«trophenol 
87865    Pentachlorophenol  10     1.2,3.4    U242 


05954    2.4.5-Trtchlorophenol  

88062    2.4;6-Tr«chlon)phenol  


10        1.3.4    U230 
10     1.2,3.4    U231 


75445    Carbonic  dichloride  5000 

7803512    Hydrogen  phosphide 1» 


56382    Paraihion 


7723140    

65449.   IXsobenzofurandlone 


1 

* 


1.3.4    P095 
3,4    P096 


U,4    P0e9 
3,4    Ut90 


B 


10 

1A3 

X 

10 

1.23 

X 

10 

1A3 

X 

10 

1A3 

X 

10 

1A3 

X 

10 

1.2,3 

X 

10 

1,2.3 

X 

• 

V 

3.4 

• 

U185 

B 

V 

3.4 

U185 

B 

10 

1A3.4 

U242 

A 

* 

2.3.4 

• 

U210 

B 

c 

A 
A 

B 
A 


A 
A 


A 

B 


X 
D 


100  (45.4) 


10  (4.54) 


1(0454) 

1  (0.454) 
1  (0.454) 
1(0.454) 
1(0.454) 
1(0.454) 
1  (0.454) 
1  (0.454) 


100  (45.4) 

100  (45.4) 

10  (454) 

• 

100  (454) 

* 
1000(454) 

10(454) 

10(45^ 

100  (45.^ 
10  (4S4) 


10(454) 
10  (4.54) 


10(454) 
100(454) 


10  (4.54) 
1  (0.454) 

« 

5000(2270) 


54858 
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Table  302.4— List  of  Hazardous  Substances  and  Reportable  Quantities— Continued 

[Note:  Ail  conmentsMotas  are  located  at  the  end  of  this  table] 


Hazardous  sutjstance 


PolycMorinated  biphenyls 


ArodorlOie 
Aroclor1221 
Arodor1232 
Arodor  1242 
Arodor1248 
Arodor  1254 
Arodor  1260 


CASRN 


Regulatory  syrKXiyms 


1336363  Arodors 
PCBs 

12674112    

11104282    

11141165     

53469219    

12672296     

11097691     ... 

11096825     


Statutory 


Final  RQ 


RQ       Codet 


10 
10 
10 
10 
10 
10 
10 


RCRA 


Cat- 


10        1A3 


1.2.3 
1.2,3 
1.2.3 
1.2.3 
1.2,3 
1.2,3 
1.2.3 


X 
X 
X 
X 
X 
X 
X 


1  (0.454) 

1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 


F»Topane.  1 ,2-dibronx>-3<Woro- 
Propane,  1 .2,-dldiloro- 


96128    1,2-0lbromo-3<hloropropan«  1*  3.4    U066         -X  1(0.454) 

78875     U-Dtehloropropane 5000      1.2.3.4    U083  C  1000(454) 

Propylene  didilorlde 


Propane,  2-nitro-  

1.3-Propane  sultone 


2-Propenal 

2-Propenamide 


1-Propene,  1 ,3-did»loro- 
2-Propenenitrile 


2-Propenoic  add  

2-Propenok:  add.  ethyl  ester 


2-Propenok:  add,  2-methyl-,  methyl 
ester. 


79469    2-Nitropropane  

1120714    1,2-Oxalhlolane.  2.2-dioxide 


107028    Acrolein  .... 
79061    Acrylamide 


1* 
1* 


1 

r 


3,4    U171 
3,4    U193 


1.2.3.4    P003 
3,4    U007 


79107    Acrylic  add  ... 
140885    Ethyl  acrylate 


1* 

r 


3.4    U008 
3.4    U113 


80626    Methyl  methacrylate 5000        1,3.4    U162 


A 
A 


X 
D 


542756     1.3'-Dlchloropropene „..       5000      1.2,3,4    U084  B 

107131    Acrylonitrile 100     1.2.3.4    U009  B 


D 
C 


10  (4.54) 
10  (4.54) 


1  (0.454) 
5000  (2270) 


100  (45.4) 
100  (45.4) 


5000  (2270) 
1000  (454) 


1000  (454) 


Propylene  dichlorkle 


Propylene  oxide  ... 
1.2-Propylenlmine 


78875    1,2-Dlchloropropane 5000      1.2,3,4    U083 

Propane.  1.2-<fichloro- 

75569     5000  1.3 

75558    AjdrWine,  2-methyl-  1*  3,4    P067 

2-Methyl  aziridine 


B 
X 


1000  (454) 

100  (45.4) 
1  (0.454) 


Quinoiine 
Quinone  .. 


Quintobenzene 


Radkxiudides  (induding  radon) 


Selenium  and  Compounds 
Selenium  Compounds 


Styrene 

Sulfuric  add,  dbnelhyl  ester 

TCDD  ~ 

2,3.7,8-Tetrachlorodibenzo-p-dioxin 


91225    1000 

1.6514    p-Benzoqulnone  1* 

2.5-Cydochexadlene-1 ,4-dion6 
82688    Banzene,  pentachloronitro- 1* 

PCNB 

Pentachloronitroberuene 
NA    1* 


N.A.    Selenium  Compounds 

N.A.    SELENIUM  COMPOUNDS 


r 
r 


100425    1000 

•                                  •  • 

77781    Dimethyl  suHate 1* 


1.3 

3.4    U197 

3,4    U185 
3 


2,3 
2.3 


1.3 

3.4    U103 


1746016    2.3.7.8-Tetrachlorodibenzo-p-dioxin  1*  2,3 

•  •  • 

1746016  TCDD  1*     2.3 


D 
A 

B 


c 

B 
X 
X 


5000  (2270) 
10  (4.54) 

100  (45.4) 


n 
n 


1000  (454) 

100  (45.4) 

1  (0.454) 

1  (0.454) 


Table  302.4— List  of  Hazardous  Substances  and  Reportable  Quantities— Continued 

[Note:  All  comments/hotes  are  located  at  the  end  of  this  table] 


Hazardous  sut)stance 


II 


1 , 1  ^2-Tetrachiof06thane 
Tetrachloreethene „.. 


Tetrachioroethylene 


Toluene 


Toluenediamine 


2,4-Toluene  diainine 


Toluene  (flisocyanate 

2,4-Toluane  diisocyanata 

o-TokAflne 

Toxaphene  , 


Tribr6<nomel 


ilhane 


1 .2,4>Trtctilorot)enzene 
1.1,1-Trichkxoethane  .. 


1 . 1  ^•TrtchkKoethane 
Trichlofoethane  


TrichkMoethylene 


2.4.S>Trtchlorophenol 
2.4£.Trlchlorophenol 


Statutory 


Final  RQ 


CASRN 


Regulatory  synonyms 


RCRA 


Cat- 


RQ       Codet        waste         >^      Pounds  (kg) 

manhar    •Vn"y 


79345 
127164 


127184 


108883 

95807 

496720 

823405 

25376458 

95807 

496720 

823405 

25376458 

01087 

584849 

26471625 

91087 

584849 

26471 625 

95534 


8001352 


75252 


120821 
71556 

79005 
79016 

79016 


95954 
68062 


Ethane,  1.1,2,2-tetrachk>n>- 

Elhene,  tetrachloro- 

Perchloroethylene 
Tetrachloroettiyterte 

EttMne,  tetrachloro- 

Perchloroethylene 
Tatrachloroethene 


r 
1* 


2.3,4    U209 
2,3,4    U210 


Benzene,  methyl- 

Benzene(fianiine,  ar-fnethyl- 
2.4'Toluww  diamirw 


Beruenediamine,  ar-inethyl- 
Toluenediamirw 


Benzer>e,  1,3-dnsocyanatomethy(- 
2,4-Totuer>e  diisocyar^ate 

Benzene,  1 ,3-dilsocyartatomethyl- 
Toluene  diisocyanate 


1*        2,3.4    U210 


1000      1,2^,4    U220 
1*  3,4    U221 


Banzertamine,  2-methyl- 


Camphene,  octachkxo 
Chlorinated  camphene 


BrorTy>tbrm  ._ 

Methane,  tribfonrto- 


3.4    U221 


1*  3,4    U223 


V  3,4    U223 


1*  3,4    U328 


r      1,2,3.4    P123 


r        2.3,4    U225 


Ethane,  1,1,1-trichloro- 
Methyl  chloroform 
Ethane,  1,1,2-trlchloro- . 

Elhene,  trichloro- „ 

TrIcNoroettiylene 

Etherte,  trtchioro- , 

Tilchloroelhene 


1* 
r 


2.3 
2.3,4  U226 


Phenol  2,4,5-trtchloro-  . 
Phenol.  2.4,6-tr1chloro- 


1*   2A4  U227 
1000  1,23,4  U228 

1000   1,2A4  U228 


10    1,3.4  U230 
10  1Z3.4  U231 


B 
B 


B 


C 
A 


B 


B 


B 


B 


B 
C 

B 
B 


A 
A 


100  (45.4) 
100  (45.4) 


100  (45.4) 


1000(454) 
10(4.54) 


10  (4.54) 

100  (45  4) 

100  (45.4) 

100(45.4) 

1  (0.454) 

100  (45.4) 


100  (45.4) 
1000(454) 

100  (45.4) 
100(45.4) 

100  (45.4) 


10  (4.54) 
10  (4.54) 


Triethylamine 


121448 


5000 


1,3 


5000(2270) 


Urea.  N-mettiyl-N-rtitroso 
Urethane 


Vinyl  I 

Vinyl  acetate  monomer 


684935    N-Nltro60-N-methy<urea  .... 

51796    Caitamic  add,  ethyl  ester 

Ethyl  cartMmate 


108054    Vinyl  acetate  monomer 
108064    Vinyl  acetate 


r 
1* 


1000 
1000 


3,4    U177 
3,4    U238 


1.3 
1.3 


X 

B 


D 


1  (0.464) 
100  (45.4) 


5000(2270) 
5000(2270) 


Vinyiidene  Chloride 


75354    1,1-Dichloroethytene 
Ethane,  1,1-<fichloro- 


5000     1,2A4    U076 


B 


100  (45.4) 
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Table  302.4— List  of  Hazardous  Substances  and  Reportable  Quantities 

[Note:  AM  comments/notes  are  located  at  ttie  end  of  thi%  tat>ie] 


Statutory 


RnalRQ 


Hazardous  sut>stance 


CASRN 


Regulatory  synonyms 


RCRA 
RQ       Codet        waste        -.._, 


Cat- 


Pounds  (kg) 


t  Indicates  ttie  statutory  source  as  defined  by  1,2.3  and  4  below. 

rt  No  reporting  of  releases  of  this  hazardous  substance  Is  required  If  the  diameter  of  the  piece  of  Ihe  soHd  metal  released  Is  equal  to  or 
exceeds  100  micrometers  (0.004  inches), 
ttt  The  RQ  for  asbestos  is  limited  to  triable  fcxms  only. 

1-  Indicates  thiat  the  statutory  source  tor  designation  cH  this  hazardous  substance  under  CERCLA  is  CWA  section  311(bK4). 

2-  Indicates  that  the  statutory  source  for  designation  of  this  hazardous  substance  under  CERCLA  is  CWA  section  307(a). 

3-  Indicates  that  the  statutory  source  tor  designation  of  this  hazardous  substance  under  CERCLA  is  CAA  section  1 12. 

4-  Indicates  that  the  statutory  source  for  designation  of  this  hazardous  substance  under  CERCLA  is  RCRA  section  3001. 
1*  Indicates  that  the  1 -pound  RQ  is  a  CERCl>  statutory  RQ. 

-  *#  The  Agency  may  ad|ust  the  statutory  RQ  for  this  hazardous  substance  in  a  future  rulemaiung;  until  then  the  statutory  RQ  applies. 
6  The  ad|usted  RQs  for  radionudides  may  be  found  In  Appendix  B  to  this  table. 
**  iTKicates  that  no  RQ  is  being  assigned  to  ttie  gerwrlc  or  broad  dass. 


APPENDIX  A  TO  §302.4.— SEQUENTIAL 

APf>ENDix  A  TO  §302.4.— Sequential 

Appendix  A  to  §  302.4.— Sequential 

CAS  Registry  Number  List  of 

CAS  Registry  Number  List  of 

CAS    REGISTRY    NUMBER    UST    OF 

CERCLA  Hazardous  Substances 

CERCLA       Hazardous       Sub- 

CERCLA      Hazardous       Sub- 

stances—Continued 

stances— Continued 

CASRN              Hazardous  substance 

CASRN               Hazardous  substance 

*N  A  ^r^k  1                                1  i.^_.^     -■  -     .  _.    — ..   *-  -  A  _  _  _ ,_ 

• 

CASRN               Hazardous  substance 

•                          *                          •                          •                          • 

51796    Carbamic  add.  ethyl  ester. 

•             •             •             •             • 
74884    lodomethane. 

•                          •                          •                          •                          • 

94757    Acetic  add 

Ethyl  cartjamate. 

Methane,  todo-. 

(2,4-dlchk>rophenoxy)-, 

Urethane. 

Methyl  todkje. 

salts  &  esters. 
2,4-0  Add. 

•                          •                          •                          •                          • 

•                          •                          •                          •                          • 

2,4-D,  salts  and  esters. 

57749    Chlordane. 

75003    Chtoroethane. 

Chlordane,    alpha   ft   gamma 

Ethyl  chloride. 

*             •             •             •             • 

Isomers. 

95607    Benzenejliamine,  ar-methyl-. 

Chlordane    (technical    mixture 

•                          •                          •                          •                          • 

Toluenediamlne. 

and  metabolites). 

75092    Dichtoromethane. 

2,4-Toluene  diamine. 

4,7-Methano-1  H-indene. 

Methane,  dichloro-. 

1.2.4.5.6.7,83.-OCtachtoro- 

Methylene  chtorlde. 

•             •             •             •             • 

2,3,3a,4,7,7a-hexahydro-. 

98828    Benzene,  (1-methytethyl)-. 

*             •             *             •             • 

Cumerw. 

•             •             •             •             • 

75252    Bromoform. 

58899    rBHC. 

Mettwne,  trtoromo-. 

•             •••'• 

Cyclohexane,           1,2,3,4,5,6- 

Tribromomethane. 

106514    p-Benzoqulnone. 

hexachtoro- 

2,5-Cyclohexadtene-1 ,4-dione. 

(1o,2a;3P,4a.5a.6P>-. 

•             •             •             •             • 

Quirxxte. 

Hexachlorocydohexane 

75558    Azirldine,  2-methyl-. 

106898    1-Chloro-2,3-epoxypropane. 

(gamma  Isomer). 

2-Me»iyl  azindtoe. 

Epichlorohydrin. 

Undane. 

1,2-Propylenimine. 

Oxirane,  (chloromethyl)-. 

Lindane  (all  Isomers). 

106934    Dibromoethane. 

•             •             •             •             • 

Ethane,  1 ,2-dlbromo-. 

•             •             •             •             • 

78933    2-6utanone. 

Ethylene,  dibrorrtde. 

60117    Benzenamine,   N.N-dknethyM- 

MEK. 

• 

(phenylazo-). 

Methyl  ethyl  ketone. 

•             •             •             •             • 

Dimethyl  amlnoazobenzene. 

117817    1,2-Benzenedlcart)0xylic    add. 

p-Dimethyiaminoazobenzene. 

•             •             *             *             • 

bis(2-ethylhexyl)  ester. 

82688    Benzene,  pentachioronltro-. 

Bis(2-ethylhexyl)phthaiate. 

•                          •                          •                          •                          • 

PCNB. 

DEHP. 

72559    DDE. 

Pentachloronitroberuene. 

Dielhylhexyl  phthalate. 

4.4'-DDE. 

•                            •                            •                            •                            • 

Quintobenzene. 
•             •             •             •             • 

•                          •                          •                          •                          * 

123911     1,4-Diethyleneoxide. 

74839    Bromomethane. 

91087    Benzene, 

1,4-Dioxane. 

Methane,  bromo. 

1 ,3-d8socyanatomethy<-. 

Methyl  bromide. 

Toluene  diisocyanate. 

•              *              •              •              • 

2,4-Toluene  diisocyanate. 

131113    Dimethylphthalate. 

•             •             •             •             • 

1,2-Benzenedlcarboxylic    add, 

74873    Chioromemane. 

•             •             •             •             • 

dimethyl  ester. 

Methane,  chioro-. 

92875    Benzidine. 

Methyl  chloride. 

[1,1'-BiphenylH.4'  diamine. 

•             •             •             •             • 
151564    Azirldine. 
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APPENWX  a  to  §302.4.— SEQUEhfTIAL 

CAS  Registry  Number  List  of 
CERCLA  Hazardous  Sub- 
stances—Continued 


CASRN 


Hazardous  substance 


Ethyleneimine. 


496720    Benzenedlamb^,  ar-methyl- 
Toiuenecflamina. 
2,4-Toluena  diamine. 


510156    Benzeneacetic  add,  4-chloro-a- 
(4-chlofophenyl>-a-hydroxy-. 
ethyl  ester. 
ChlorobdnzJIata. 


534521    4.6-Dinitro-<Hyesol.  and  salts. 
Phenol,  2-methyl-4.6^nltro-,  & 


542881    Bis(chkxome(hyl)ethef. 
Dichloromethyl  ether. 
Methane,  oxyi>l8(chioro)-. 


584849    Benzene. 

1 ,3-<fii80cyanatonielhyl- . 
Toluene  disocyanata. 
2,4-Toluene  diiisocyanate. 


623405    Benzenediamine,  ar-methyl- 
Tduenediamine. 
2,4-Toluene  diamine. 


1336363    Arodors. 
PCBs. 

PotycNorlnated  biphenyls. 


APPENDIX  A  TO  §302.4.— SEQUENTIAL 

CAS  Registry  Number  List  of 
CERCLA  Hazardous  Sub- 
stances—Continued 


CASRN 


Hazardous  substance 


1746016    TCDO. 

2,3,7,8-TetrachlofOdibenzo^ 
dioxin. 


7803512    Hydrogen  phosphide. 
Phoephirw. 


8001352  Camphene,  octachkyo-. 
Chlorinated  camphene. 
Toxaphene. 


11096825    Aroclor1260. 

Arodors. 

PCBs. 

Polychtoflnated  biphenyls. 
11097691     AR)Ck>r12S4. 

Arodors. 

PCBs. 

Polychiortnated  biphenyls. 
11104282    Aroclor1221. 

Arodors. 

PCBe. 

Poiychiorinated  biphenyls. 


11141165    Arodor1232. 
Arodors. 
PCBs. 
Poiychk>r1nated  biphenyls. 


12672296    Arodor1248. 
Arodors. 
PCBs. 

Polychiorinated  biphenyls. 


APPENDIX  A  TO  §302.4.— Sequential 
CAS  Registry  Number  List  of 
CERCLA  Hazardous  Sub- 
stances—Continued 


CASRN 


Hazardous  substance 


12674112    Arodor1016. 
Arodors. 
PCBs. 
Polychiorinatad  biphenyls. 


25376458    Benzenediamine,  ar-methyf-. 
Toluenediamlne. 
2,4-Toiuene  diamine. . 


26471625    Benzene, 

1 ,3-dlsocyanatomethyl-. 
Toluene  diisocyanats. 
2.4-Toluene  diisocyanate. 


53469219    Arodor  1242. 
Arodors. 
PCBs. 
Polychiortnated  biphenyls. 


PART  355-EMERGENCY  PLANNING 
AND  NOTIFICATION 

6.  The  authority  citation  for  part  355 
continues  to  read  as  follows: 

AjAetkr.  42  U.S.C  11002, 11004.  and 
11048. 

7.  Part  355  is  amended  by  revising  the 
folloM'lnfi  entries  in  appendices  A  and 
B,  to  read  as  set  forth  below: 

•        •        •        •        • 


APPENDIX  A  TO  Part  355.— The  List  of  Extremely  Hazardous  Substances  and  Their  Threshold  Planning 

Quantities 

[Alphabetical  order] 


CAS  No. 


Chemiccy  name 


Reportabie 


Threshold  planning 
quantity  (pounds) 


7^11-8  ChlcroacetJc  Add 

95-4ft-7  Cresoi,  o- 

123-31-«  Hydroqulnone 

57-67-6  Propio(actone,  Beta- ... 

7550-45-0  Titanium  Tetrachlortde 


0) 


100 
100 
100 
10 
100 


100/10,000 
1.000/10.000 

soono.oqp 

500 

100 


*On»y  the  statutory  or  final  RQ  is  shown.  For  more  IntormatJon,  see  40  CFR  table  302.4. 
Notes: 

■   •  •  • 
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^  Cti«micals  on  the  original  list  that  do  not  meet  toxicity  criteria  but  t>6cause  of  their  high  production  voiume  and  recognized  toxicity  are 

considered  chen^icals  of  concern  ("Other  chemicals"). 

•  •  •  •  •  •  • 

APPENDIX  B  TO  Part  355.— The  List  of  Extremely  Hazardous  Substances  and  Their  Threshold  Planning 

Quantities 

[CAS  Number  order] 
CAS  NO.  Chemical  name  Notes  "gj*  'JSSgl^^s? 

■                              •                              •        '                   '    •                              •  •  • 

57-57-8    Proplolactone.  Beta- „ tO  500 

79-11-8    Chloroacetlc  Add 100  100/10,000 

•  •                              •                        .      .                              •  •  • 
95-48-7    Cresol.  o- *..                    100                     1.000/10.000 

•  •  •  •  •  •  • 

123-31-9    Hydroquinone 0)  100  500/10,000 

•  •  •  •  •  •  • 

7550-45-0    Titanium  Tetrachloride 100  100 

•  •••••• 

•  •••••• 

•  Only  the  statutory  or  final  RO  Is  shown.  For  more  information,  see  40  CFR  table  302.4. 
Notes: 

•  •••••• 

^Chemicals  on  the  original  list  that  do  not  meet  toxictty  criteria  but  because  of  their  high  production  volume  and  recognized  toxicity  are 
considered  chemicals  of  concern  ("Other  chemlcais"). 

•  •  •  •  •  •  • 

[FR  Doc.  93-25930  Filed  10-21-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Determinations  of  Equivalent 
Facilitation  for  Accessll>illty  of 
Transportation  Vehicles  and  Facilities 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACnON:  Notice. 

SUMMARY:  The  Federal  Transit 
Administration  (FTA)  is  publishing  a 
summary  of  its  determinations  of 
equivalent  facilitation  for  transportation 
vehicles  and  facilities  under  the 
Americans  with  Disabilities  Act  of  1990 
(ADA).  In  addition  to  reporting  the 
Agency's  findings  of  equivalent 
facilitation,  this  Notice  describes  the 
process  for  making  such  requests,  and 
summarizes  denied  requests  and  other 
related  issues. 

FOR  FURTHER  MFORMATION  CONTACT: 
Robert  W.  Stout,  Director,  Office  of 
Regional  Operations,  Office  of  Grants 
Management,  Federal  Transit 
Administration,  Department  of 
Transportation,  at  (202)  366-1656. 
SUPPLEMENTARY  INFORMATION:  On 
September  6, 1991,  the  Department  of 
Transportation  issued  its  Final  Rule  on 
Transportation  for  Individuals  with 
Disabilities  (49  CFR  parts  27,  37.  and 
38)  (56  FR  45584),  which  includes  a 
mechanism  for  determinations  of 
equivalent  facilitation.  Section  38.2 
entitled,  "Equivalent  Facilitation." 
states  that  "Departures  from  particular 
technical  and  scoping  requirements  of 
these  guidelines  by  use  of  other  designs 
and  technologies  are  permitted  where 
the  alternative  designs  and  technologies 
used  will  provide  substantially 
equivalent  or  greater  access  to  and 
usability  of  the  vehicle.  Departures  are 
to  be  considered  on  a  case-oy-case  basis 
under  procedures  set  forth  in  8  37.7  of 
this  title."  Section  37.9(d)  is  a  similar 
provision  for  transit  facilities. 

Many  of  the  requests  for 
determinations  of  equivalent  facilitation 
received  by  the  FTA  have  lacked  some 
of  the  information  necessary  for  such 
determinations.  Often,  the  FTA  must 
send  a  letter  to  the  requester  stating 
what  must  be  included  in  a  complete 
submission  and  asking  for  the 
additional  information.  49  CFR  37.7(b) 
states:  "*  •  *  An  entity  wishing  to 
employ  equivalent  facilitation  in 
relation  to  a  specification  of  part  38  ojf 
this  title  shall  submit  such  a  request  to 
the  (FTA)  or  the  Federal  Railroad 
Administration,  as  applicable,  and 
include  the  fbllowins  information: 

(1)  Entity  name,  address,  contact 
person,  and  telephone  number; 


(2)  Specific  provision  of  part  38  of 
this  title  with  which  the  entity  is  unable 
to  comply; 

(3)  Reasons  for  inability  to  comply; 

(4)  Alternative  method  of  compliance, 
with  demonstration  of  how  the 
alternative  meets  or  exceeds  the  level  of 
accessibility  or  usability  of  the  vehicle 
(or  facility)  provided  in  part  38  of  this 
title;  and 

(5)  Public  participation  used  in 
developing  alternative  method  of 
compliance  and  input  from  that 
participation." 

Such  requests  should  be  addressed  to: 
Gordon  J.  Linton.  Administrator, 
Federal  Transit  Administration,  400 
Seventh  Street,  SW.,  Room  9315, 
Washington,  DC  20590. 

The  FTA  does  not  "approve"  any 
product  or  configuration,  nor  does  it 
maintain  Usts  of  products  that  are  in 
compliance  with  the  regulation. 
Products  or  configurations  which  meet 
the  specifications  set  out  in  part  38  of 
the  Final  Rule  are  not  eligible  for 
equivalent  facilitation.  Products  or 
configurations  in  compliance  with  the 
regulation  thus  need  no  approvals, 
compliance  letters,  or  other  FTA 
documentation. 

Since  publication  of  the  Final  Rule, 
the  FTA  has  received  several  dozen 
requests  for  equivalent  facilitation 
under  section  $  38.2.  This  Notice 
addresses  the  requests  by  grouping  them 
according  to  the  purpose  for  which  a 
determination  is  requested;  vehicle  hfts 
and  ramps,  for  instance,  are  treated 
together.  TTie  relevant  portion  of  the 
regulation  incorporating  the  Americans 
with  Disabilities  Act  Accessibility 
Guidelines  (ADAAG)  standards  is 
presented,  followed  by  a  summary  of 
the  specific  findings  in  that  category. 
The  FTA  identified  the  following  six 
categories:  (1)  Facilities:  Detectable 
Warning  Surfaces:  (2)  Facilities: 
Elevators;  (3)  Vehicles:  Vehicle  Lifts  and 
Ramps;  (4)  Vehicles:  Entryways;  (5) 
Vehicles:  Wheelchair  Sec\irements;  and 
(6)  Vehicles:  Lighting. 

Summary  of  Equivalent  Facilitatioii 
Findings  and  Related  Issues 

(1)  Facilities:  Detectable  Warning 
Surfaces 

The  ADAAG  requirements  for 
Detectable  Warnings  on  Walking 
Surfaces  (4.29.2)  state:  "Detectable  ^ 
Warnings  shall  consist  of  raised 
truncated  domes  with  a  diameter  of 
nominal  0.9  in  (23  mm),  a  height  of 
nominal  0.2  in  (5  mm)  and  a  center-to- 
center  spaong  of  nominal  2.35  in  (60 
mm)  and  shall  contrast  visually  with 
adjoining  sur&ces,  either  Ught-on-dark. 
or  dark-on-Ught. 


The  material  used  to  provide  contrast 
shall  be  an  integral  part  of  the  walking 
surface.  Detectable  warnings  used  on 
interior  surfaces  shall  differ  from 
adjoining  walking  surfaces  in  resiliency 
or  sound-'on-cane  contact." 

Engineered  Plastics  sought  equivalent 
facilitation  for  its  "Armor-Tile"  product. 
According  to  the  drawings  submitted  by 
Engineered  Plastics,  its  product  meets 
the  height  requirement  for  truncated 
domes  (nominal  2  inches),  but  its  domes 
have  a  diameter  of  1.325  inches,  and  the 
center-to-center  spacing  is  2.8  inches. 
Engineered  Plastics  submitted  results 
from  tests  of  its  product  conducted  at 
transit  properties  in  fulfillment  of  the 
public  participation  requirements. 

The  FTA  responded  to  this  request  on 
January  30. 1992:  "We  have  concluded 
our  review  of  the  data  attached  with 
your  letter,  which  describes  the 
technical  specifications,  the  research, 
and  the  public  participation  efforts 
undertaken  in  the  development  and 
evaluation  of  the  Armor-Tile  design. 
Based  on  the  results  of  the  independent 
laboratory  tests  on  the  Armor-Tile  and 
the  public  input  obtained  in  the  testing 
of  the  Armor-Tile  at  the  Toronto  Transit 
Commission  and  the  Massachusetts  Bay 
Transportation  Authority,  it  is  the 
finding  of  the  Federal  Transit 
Administration  (FTA)  that  the  Armor- 
Tile  design  provides  equivalent 
facilitation  to  the  requirements  of 
Section  4.29.2." 

In  the  area  of  detectable  warnings 
particularly,  there  has  been  some 
confusion  about  the  FTA's  role  in 
reviewing  products.  As  stated  above,  the 
FTA  does  not  "approve"  any  product  or 
configuration,  nor  does  it  maintain  lists 
of  products  which  are  in  compliance 
with  the  regulation.  Products  or 
configurations  which  meet  the 
specifications  set  out  in  part  38  of  the 
Final  Rule  are  not  eligible  for  equivalent 
facilitation.  However,  a  manufactiuer  or 
retailer  does  not  need  any  written 
statement  bom  the  FTA  if  its  product 
meets  the  specifications. 

After  publication  of  the  ADAAG 
specifications  for  detectable  warnings, 
the  FTA  issued  letters  to  several 
manufacturers  stating  their  products 
met  the  standard  because  the 
specifications  could  be  construed  as 
vague,  and  manufacturers  and 
piuchasers  covdd  not  determine  whether 
a  product  met  the  specifications.  This 
situation  has  since  been  resolved  by  the 
United  States  Architectural  and 
Transportation  Barriers  Compliance 
Board's  (Access  Board)  publication  of 
"Bulletin  Number  One:  Detectable 
Warnings"  in  May  1992.  Thus,  there  is 
no  longer  any  need  nor  occasion  for 
letters  from  the  FTA  or  any  other 
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Federal  agency  stating  that  products 
meet  ADAAG  specifications  if  the 
product  meets  tne  pattern  and 
dimensions  speciEed  in  Bulletin 
Number  One. 

(Z)  Facilities:  Elevators 

The  ADAAG  specifications  for  a  Floor 
Plan  of  Elevator  Cars  (4.10.9)  state:  "The 
floor  area  of  elevator  cars  shall  provide 
space  for  wheelchair  users  to  enter  the 
car.  maneuver  within  reach  of  controls, 
and  exit  from  the  car.  Acceptable  door 
opening  and  inside  dimensions  shall  be 
as  shown  *  *  *  (a  minimum  54  inches 
in  depth,  and  a  minimum  68  inches  in 
width;  Fig.  22).  The  clearance  between 
the  car  and  platform  sill  and  the  edge  of 
any  hoistway  landing  shall  be  no  greater 
than  IV4  in  (32  mm)." 

HNTB.  an  architectural,  engineering, 
and  planning  firm,  requested  equivalent 
facilitation  for  hospital-style  elevators  at 
Syracuse  Hancock  Airport.  According  to 
the  drawings  and  design  specifications 
submitted,  the  elevators  in  question  are 
64  inches  wide  and  93.5  incnes  deep, 
four  inches  short  of  the  minimum  width 
but  almost  double  the  minimum  depth. 

The  FTA  responded  to  this  request  on 
November  10, 1992:  "In  the 
construction  of  new  transportation 
facilities.  ADAAG  4.10.9  addresses  the 
floor  plan  of  elevator  cars,  which  is 
illustrated  by  ADAAG  figure  2(b).  The 
illustration  specifies  a  minimum  width 
of  66"  and  minimum  depth  of  51"  on  an 
elevator  with  a  side  op>ening  door.  The 
purpose  of  these  minimum 
specifications  was  to  permit  a 
wheelchair  user  to  turn  around  while 
inside  the  elevator." 

According  to  your  diagrams,  the  64" 
width  and  93.5"  depth  of  your  elevator 
would  meet  the  intent  of  the  ADAAG 
specifications  by  permitting  an 
individual  in  a  wheelchair  to  make  a 
full  180  degree  turn  within  the  elevator, 
based  on  the  60"  wheelchair  turning 
space  outlined  in  ADAAG  section  4.2.3 
(see  ADAAG  Figure  3(a)).  In  addition, 
Janice  Hammecle,  accessibility 
consultant  for  the  Syracuse  Center  for 
Independent  Living,  stated  "that  the 
usability  of  such  an  elevator  had  been 
demonstrated  after  inspection  of  another 
elevator  of  the  same  size."  The 
Administrator  found  that  "this  provides 
substantially  equivalent  access  and 
usabiUty  as  an  elevator  constructed  to 
the  specifications  of  ADAAG  4.10.9." 

Hellmuth.  Obata  &  Kassabaum 
requested  equivalent  facilitation  for  its 
inclined  elevator  design.  According  to 
the  description  and  drawings  submitted, 
the  depth  of  the  elevator  cab  is  84 
inches,  but  its  width  is  only  54  inches. 
However,  as  the  accompanying  letter 
explained.  "The  cab  will  be  entered  at 


one  end  and  then  exited  at  the  opposite 
end.  Operating  controls  %vill  also  be 
located  at  each  end  of  the  cab  *  *  *.  It 
is  similar  in  concept  to  a  double 
opening  hospital  elevator  cab  design  or 
passing  through  a  vestibule." 

The  FTA  responded  on  March  10, 
1992:  (The  ADAAG  guidelines  state  in 
part  that)  "The  floor  area  of  elevator  cars 
shall  provide  sp>ace  for  wheelchair  users 
to  enter  the  car,  maneuver  within  reach 
of  controls,  and  exit  from  the  car.  Based 
on  the  sketch  provided,  it  appears  as 
though  the  proposed  inclined  elevator 
cab  meets  the  provisions  of  the 
Guideline  and  therefore,  a  finding  of 
equivalent  facilitation  is  imnecessary." 

(31  Vehicles:  Vehicle  Lifts  and  Ramps 

The  requirements  for  vehicle  lifts  in 
Buses.  Vans,  and  Systems  are  contained 
in  §  38.23(b).  The  first  request  focused 
on  §  38  23(b)  (2)  Controls— (i) 
Requirements.  "The  controls  shall  be 
interlocked  with  the  vehicle  brakes, 
transmission,  or  door,  or  shall  provide 
other  appropriate  mechanisms  or 
systems  to  ensure  that  the  vehicle 
cannot  be  moved  when  the  Uft  is  not 
stowed  and  so  the  lift  cannot  be 
deployed  unless  the  interlocks  or 
systems  are  engaged  •  •  •". 

Fbdble  Corporation  sought  a 
determination  on  its  lift  interlock 
system.  Fbdble's  Uft  requires  the  lift 
platform,  which  forms  the  lower  step 
surface  in  the  entrance  stepwell  areas,  to 
move  outward  for  a  short  distance  (Va- 
1  inches,  depending  on  adjustments)  in 
order  to  activate  Umit  switches,  which 
then  actuate  and  cause  appUcation  of 
the  vehicle's  interiocks.  Fbdble 
requested  a  finding  of  equivalent 
facilitation  to  allow  for  this  function. 

The  FTA  responded  on  March  5. 
1992:  "The  operation  of  the  lift  interlock 
system  *  *  *  is  within  the  meaning  of 
the  regulations  •  •  •  Therefore,  no 
finding  of  equivalent  faciUtation  is 
req\iired." 

Flxible  also  requested  equivalent 
focilitation  on  the  emergency  operation 
of  its  lift.  Section  38.23(b)(3)  Emergency 
Operation,  states:  "The  lift  shall 
Incorporate  an  emergency  method  of 
deploying,  lowering  to  ground  level 
with  a  lift  occupant,  and  raising  and 
stowing  the  empty  lift  if  the  power  to 
the  lift  fails.  No  emergency  method, 
manual  or  otherwise,  shall  be  capable  of 
being  operated  in  a  manner  that  could 
be  hazardous  to  the  Uft  occupant  or  to 
the  operator  when  operated  according  to 
manu&ctiuer's  instnictions,  and  shall 
not  permit  the  platform  to  be  stowed  or 
folded  when  occupied,  unless  the  lift  is 
a  rotary-lift  intended  to  be  stowed  while 
occupied." 


Fbdble's  letter  explained  its  difficulty 
with  meeting  this  requirement 

"With  the  loss  of  power  to  the 
wheelchair  lift,  the  typical  safeguards 
provided  within  the  lift  control  logic 
would  not  be  available.  That  is  to  say.  . 
in  the  case  of  Fbdble's  wheelchair  lift, 
if  power  were  lost,  the  load  sensitive 
mat  that  would  normally  send  a  signal 
to  the  lift  control  logic  indicating  mat 
the  lift  was  occupied  and  in  turn  would 
prevent  the  lift  from  being  stowed  under 
power  and  at  normal  cycle  speeds. 
«yould  not  be  active.  This  could  allow 
manual  stowing  with  an  occupant  on 
the  hft  platform. 

"As  the  manual  stowing  speeds  are 
very  slow,  an  operator,  hand  pumping 
the  lift,  could  readily  determine  that  be 
or  she  was  stowing  the  platform  long 
before  any  potential  hazard  could 
develop  for  the  wheelchair  lift 
occupant,  whether  in  a  wheelchair  or 
standing  on  the  platform." 

The  FTA  continued:  "The  emergency 
operation  of  the  lift  mechanisms,  as 
described  in  your  letter,  provides 
equivalent  facilitation  as  long  as  the  lift 
platform  is  in  the  direct  line  of  sight  of 
the  operator  while  the  emergency  pump 
mechanism  is  being  manually 
operated." 

The  FTA  received  several  requests  for 
determinations  of  equivalent  fecilitation 
for  wheelchair  lift  and  door  height 
configurations  for  elevator-style  bus 
lifts.  The  regulations  state:  "Lifts  shall 
accommodate  persons  using  walkers, 
cratches,  canes  or  braces  or  who 
otherwise  have  difficulty  using  steps. 
The  platform  may  be  marked  to  indicate 
a  prefierred standing  position."  Section 
(38.23(b)(12).  The  regulations  also 
require:  "For  vehicles  in  excess  of  22 
feet  in  length,  the  overhead  clearance 
between  the  top  of  the  door  opening  and 
the  raised  lift  platform,  or  hignest  point 
of  a  ramp,  shall  be  a  minimum  of  68 
inches."  Section  (38.25(c)). 

Several  manulacturers  of  elevator- 
style  lifts  requested  equivalent 
faciUtation  on  the  grounds  that,  even 
though  the  clearance  was  less  than  68 
inches  when  the  platform  was  in  its 
raised  position,  the  configuration 
provided  equivalent  vertical  clearance 
because  the  platform  itself  rises  entirely 
within  the  bus.  An  individual  enters  the 
bus  and  stands  on  the  platform  in  its 
lowered  position.  When  the  platform 
rises,  the  standee  is  completely  within 
the  bus  and  the  clearance  is  68  inches 
or  greater  during  the  entire  operation  of 
the  Uft  Several  specific  examples 
foUow. 

Gillis  Corporation  requested 
equivalent  faciUtation  for  its  elevator- 
style  bus  Uft.  GilUg  argued  that  "the 
requirement  for  the  door  height  « 


54866 


Federal  Register  /  Vol.  58.  No.  203  /  Friday.  October  22.  1993  /  Notices 


clearance  makes  good  sense  on  a  bus 
where  the  wheelchair  lift  "translates," 
or  moves  both  up  and  in  while  lifting  a 
standee  into  the  vehicle.  With  a 
translating  lift,  a  taller  standee  on  the* 
platform  in  its  lowered  position  outside 
the  bus  could  easily  •  •  •  knock  his 
head  on  the  door  header  as  the  raised 
lift  travels  from  the  outside  to  the  inside 
of  the  bus.  This  will  not  happen  on  the 
Gillig  elevator  lift  equipped  bus. 

"Tne  Gillig  installed  'elevator'  lift 
raises  and  lowers,  but  does  not  move  in 
and  out  of  the  bus.  As  the  lift  is  raised 
and  lowered,  the  inner  portion  of  the 
platform  is  always  inside  the  bus  *  *  * 
and  the  platform  stays  in  that  same 
relative  position  throughout  the  raising 
and  lowering  process,  without  ever 

Eassing  back  and  forth  under  the 
eader.  When  the  standee  stands  on  the 
lift  platform  in  the  indicated  preferred 
standing  position  *  *  *  he  is  standing 
on  that  portion  of  the  platform  that  is 
always  inside  the  bus.  Marking  the 
interior  preferred  standing  position  with 
footprints  and  providing  convenient 
inboard  standee  grabraiis  helps  assure 
that  standees  walk  into  the  bus  on  a 
lowered  platform  that  is  95  inches 
below  the  door  header,  and  are  raised  to 
floor  level  on  the  inside  of  the  bus, 
inboard  of  the  header  *  *  *.  In  this 
way,  a  standee  passenger  on  the  lift 
platform  is  always  raised  from  ground  to 
floor  level  without  concern  of  impacting 
or  confronting  a  height  limitation 
imposed  by  the  door  header." 

Tbe  FTA  responded  to  Gillig  on 
MarcL  20, 1992:  "The  information  that 
you  provided  indicates  that  the  lift  used 
by  Gillig  Corporation  is  enclosed  within 
the  interior  of  the  vehicle,  and  in  its 
deployed  position  provides  a  patron  an 
excess  of  68  inches  (172.72  cm)  as  the 
door  opening  is  traversed.  Based  on  this, 
we  have  determined  that  Gillig 
Corporation's  lift  and  door  configuration 
meets  the  intent  of  the  specification  and 
constitutes  equivalent  facilitation 
pursuant  to  49  CFR,  §  37.7.  56  PR  45625. 
September  6, 1991." 

Thomas  Built  Buses  requested 
Equivalent  Facilitation  for  door  height 
requirement  for  its<*nterior  lift  bus.  This 
request,  similar  to  Gillig's,  stated  that 
the  Thomas  elevator  lift  rises  entirely 
within  the  interior  of  the  vehicle  as  it 
transfers  the  passenger  from  ground 
level  to  bus  floor  level.  The  passenger 
proceeds  from  the  hft  to  her  seat  once 
the  platform  reaches  the  full  up 
position,  without  providing  a  clearance 
of  less  than  68  inches.  In  this  full  up 
position,  the  lift  affords  at  least  73 
inches  clear  headroom,  depending  on 
the  type  of  bus  in  which  it  is  instidled. 

The  FTA  responded  on  April  28. 
1992.  The  Administrator  wrote:  "Based 


on  the  information  provided,  since  the 
lift  used  by  Thomas  Built  is  enclosed 
within  the  interior  of  the  vehicle,  and  in 
its  deployed  position  provides  a  patron 
in  excess  of  68  in.  (1.72  meters)  as  the 
door  opening  is  traversed,  I  have 
determined  that  the  Thomas  Built  lift 
and  door  configuration  meets  the  intent 
of  the  specification  and  constitutes 
equivalent  facilitation  *  *  •." 

Transportation  Manufacturing 
Corporation  made  a  similar  request  and 
was  granted  equivalent  facilitation  on 
the  same  grounds.  The  regulations 
governing  wheelchair  ramps, 
§  38.23(c)(2)  Ramp  Surface,  states:  "The 
ramp  surface  shall  be  continuous  and 
slip  resistant;  shall  not  have  protrusions 
from  the  surface  greater  than  VW  inch 
high;  shall  have  a  clear  width  of  30 
inches;  and  shall  accommodate  both 
four-wheel  and  three-wheel  mobility 
aids." 

Independent  Mobility  Systems  (IMS) 
requested  equivalent  facilitation  for  its 
wheelchair  ramp.  The  ramp  is 
manufactured  by  IMS  for  its  conversions 
of  minivans.  The  ramp  width  is 
determined  by  the  Original  Equipment 
Manufacturer  (OEM)  door  opening 
width,  which  allows  a  ramp  with  a 
usable  width  of  29.2  inches. 
Modifications  to  increase  the  ramp 
width  would  require  prohibitively 
expensive  additional  modifications.  The 
slope  of  the  ramp  is  relatively  gradual 
in  comparison  with  what  the  regulations 
allow.  IMS  also  reported  its  previous 
sufety  record  with  this  configuration 
and  stated  that  testing  has  shown  the 
ramp-equipped  vehicle  meets  Federal 
Motor  Vehicle  Safety  Standards. 

The  FTA  responded  to  this  request  on 
April  28. 1992,  stating  in  part:  "I  have 
reviewed  these  issues  and  determined 
that  the  ramp  (29.2  inches  in  width) 
provided  *  •  *  meets  the  intent  of  the 
specifications  and  constitutes 
equivalent  facilitation  *   •   *."  (IMS  also 
requested  equivalent  facilitation  for  the 
door  height  requirements  for  minivans: 
see  Vehicle  Entryways,  below.) 

(4)  Vehicles:  Entryways  (Width) 

Section  38.153  contains  requirements 
for  over-the-road  buses  and  systems. 
Section  38.153(c)  states:  "To  the 
maximum  extent  practicable,  doors 
shall  have  a  minimum  clear  width  when 
open  of  30  inches,  but  in  no  case  less 
than  27  inches." 

The  requests  for  determinations  of 
equivalent  facilitation  the  FTA  has 
received  in  regard  to  this  requirement 
deal  primarily  with  the  intrusion  of 
hinges  or  other  objects  into  the  clear 
width  area. 

Provost  asked  if  its  buses  meet  door 
specifications.  The  FTA  responded  to 


this  request,  on  June  10. 1992: 
"According  to  the  information  you 
provided,  the  upper  hinge  on  the  H3- 
40/H5-60  plug-type  door  design 
protrudes  2.2  inches  into  the  area  6.2 
feet  above  the  floor,  while  the  lower 
hinge  protrudes  2.2  inches  into  the  area 
15.5  inches  above  the  floor.  The  upper 
hinge  on  the  Mirage  protrudes  two 
inches  into  the  area  between  42  and  46 
inches  above  the  floor  and  the  lower 
hinge  protrudes  two  inches  into  the  area 
between  2.5  and  6.5  inches  above  the 
floor.  The  upper  hinge  on  the  H3— 40/ 
H5-60  sedan-type  door  design  protrudes 
2  inches  into  the  area  between  41  and 
45  inches  above  the  floor,  while  the 
lower  hinge  protrudes  two  inches  mto 
the  area  between  8.5  and  12.5  inches 
above  the  floor. 

"We  have  determined  that  the  design 
for  the  H3-40/H5-60  plug-type  door 
meets  the  minimxmi  standards  for 
compliance.  However,  neither  the 
Mirage  door  nor  the  H3-40/H5-60 
sedan-type  door  design  meets  the 
standard*  •  ".  The  lower  hinges  and 
actuators  are  located  in  a  position  where 
the  potential  for  physical  interference 
for  (disabled)  riders  is  greatly  increased, 
and  may  impede  these  riders  in 
boarding  the  vehicles." 

Motor  Coach  Industries  requested  a 
waiver  from  bus  door  width 
requirements.  Since  the  regulations  do 
not  provide  for  a  waiver  of  the 
requirements,  the  FTA  treated  this  as  a 
request  for  equivalent  facilitation.  Motor 
Coach  Industries  manufactures  an  over- 
the-road  bus  that  provides  a  door 
opening  27  inches  wide  up  to  a  height 
of  58  inches.  Between  41  to  47  inches 
above  the  floor  level,  the  door  hinge 
intrudes  three  inches  into  this  clear 
space.  The  FTA  determined  on 
November  4. 1991,  that  this  door  design 
meets  the  intent  of  the  requirements. 

(4)  Vehicles:  Entryways  (Height) 

The  requirement  that  has  generated 
more  correspondence  than  any  other, 
except  perhaps  detectable  warning 
surfaces,  is  the  bus  door  height 
requirement.  Section  38.25(c)  states: 
"For  vehicles  in  excess  of  22  feet  in 
length,  the  overhead  clearance  between 
the  top  of  the  door  opening  and  the 
raised  lift  platform,  or  highest  point  of 
a  ramp,  shall  be  a  minimum  of  68 
inches.  For  vehicles  of  22  feet  in  length 
or  less,  the  overhead  clearance  between 
the  top  of  the  door  opening  and  the 
raised  lift  platform,  or  highest  point  of 
a  ramp,  shall  be  a  minimum  of  56 
inches." 

The  letters  centered  mostly  on 
problems  associated  with  this 
requirement  and  the  use  of  elevator- 
style  lifts,  addressed  above  in  the 


section  under  lifts.  For  vehicles  22  feet 
or  less  in  length,  including  minivans. 
the  FTA  received  several  dozen  letters. 
Many  of  these  letters  focused  on  the 
product  marketed  by  Fair  Access,  Inc.. 
a  company  modifying  minivans  for 
paratransit  use.  After  lowering  the  floors 
of  these  vehicles,  the  opening  between 
the  highest  point  of  the  ramp  and  the 
top  of  the  door  opening  is  S3  inches. 
Raising  the  roof  woiild  require 
substantial  redesign  and 
remanufacturing  costs.  The  FTA 
responded  to  this  and  other  requests  on 
April  9, 1992: 

"Because  the  specificatioi\$  for 
accessible  vehicles  were  developed  by 
the  Architectural  and  Transportation 
Barriers  Compliance  Board  (Access 
Board),  the  Federal  Transit 
Administration  (FTA)  has  consulted 
that  agency  for  its  review  and  comment 
on  your  request.  The  FTA  has  been 
infcH-med  that  the  ADA  regulation  was 
based  on  data  in  the  'Guidelines  for 
Aircraft  Boarding  Chairs.'  a  publication 
of  the  Access  Board;  and  Human  Factors 
Design  Handbook,  Wesley  E.  Woodson, 
1981.  Based  on  anthropometric  data 
contained  in  these  publications,  when 
measuring  the  vertical  distance  from  the 
sitting  surface  to  the  top  of  the  head  for 
a  person  in  a  relaxed  position,  the  95th 
percentile  male  has  a  sitting  height  of  38 
inches.  Adding  the  18  inches  for  the 
seat  height  of  a  wheelchair  results  in  an 
overall  height  of  56  inches.  The  56  inch 
height  requirement  accommodates  this 
height  and  is  compatible  with  most 
vehicles.  You  also  may  be  interested  to 
know  that  no  comments  on  the  door 
height  requirement  were  received 
during  the  rulemaking  process  *  *  *. 
Therefore,  we  will  not  be  able  to  grant 
•  •   •  relief  from  complying  with  the  56 
inch  door  height  requirement." 

(51  Vehicles:  Wheelchair  Securements 

TTie  requirement  for  wheelchair 
securement  de\ices  is  contained  in 
§  3a.23(d).  Ahnost  all  of  the  letters 
received  by  the  FTA  on  this  subject 
request  either  a  change  in  the 
requirement  that  all  wheelchair 
securements  be  either  forward  or 
rearward  facing,  or  a  determination  of 
equivalent  facilitation  for  side-focing 
wheelchair  securement  devices.  The 
regulation  states:  "In  vehicles  in  excess 
of  22  feet  in  length,  at  least  one 
securement  device  or  system  required 
by  paragraph  (a)  of  this  section  shall 
secure  the  wheelchair  or  mobility  aid 
facing  toward  the  front  of  the  vehicle. 
Additional  securement  devices  or 
systems  shall  secure  the  wheelchair  or 
mobility  aid  facing  forward,  or  rearward 
with  a  padded  banier,  extending  frtim  a 
height  of  38  inches  from  the  vehicle 


floor  to  a  height  of  56  inches  from  the 
vehicle  floor  with  a  width  of  18  inches, 
laterally  centered  immediately  in  back 
of  the  seated  individual.  In  vehicles  22 
feet  in  length  or  less,  the  required 
securement  device  may  secure  the 
wheelchair  or  mobility  aid  either  focing 
toward  the  front  of  the  vehicle  or  facing 
rearward,  with  a  padded  barrier  as 
described.  Additional  securement 
locations  shall  be  either  forward  or 
rearward  facing  with  a  padded  barrier. 
Such  barriers  need  not  be  solid 
provided  equivalent  protection  is 
afforded." 

The  FTA  responded,  explaining  the 
origin  of  the  standard:  "To  date,  no  one 
has  provided  test  data  indicating  that 
side-facing  wheelchair  or  mobility  aid 
securement  is  as  safe  as  forward  or 
rearward  facing  securement  positions 
•  •  •.  Althou^  we  are  sensitive  to  tl\e 
economic  effects  of  the  ADA  on  the 
transportation  industry,  we  are 
concerned  about  the  safety  of  jpersonS' 
with  disabilities  who  use  pubUc 
transportation  services.  We.  therefore, 
based  upon  research  data  available  to 
us.  will  be  unable  to  grant  you  a  finding 
of  equivalent  fodUtation  in  meeting  the 
requirements  of  the  above-mentioned 
ADA  rule. 

"(The  regulation  prohibiting  side- 
facing  wheelchair  securement  in  public 
transportation  vehicles  was  developed 
by  the  Architectural  and  Transportation 
Barriers  Compliance  Board  (Access 
Board),  which  considered  the  following 
information):  "Wheelchair  Securement 
on  Bus  and  Paratransit  Vehicles." 
prepared  by  the  CaUfomia  Department 
of  Transportation.  July  1981,  states  that 
in  impact  testing,  'thus  far.  the  side- 
facing  tests  have  indicated  this 
orientation  is  undesirable.  The 
wheelchair  user's  neck,  hips,  and  knees 
are  subjected  to  bending  in  an  abnormal 
direction,  and  the  main  wheels  of  the 
wheelchair  usually  collapse.' 
"Wheelchair  Securement  Systems  in 
Transit  Vehicles:  A  Summary  Report." 
by  Enid  Brenner  and  RV.  Giangrande, 
August  1981,  states  that  "Previous  and 
current  research  has  shown  that  there 
are  definite  advantages  to  some  seating 
positions  over  others.  For  example,  the 
rear-facing  position  is  definitely  the 
preferred  position  for  frontal  accidents: 
however,  a  rear-facing  position  has 
obvious  disadvantages  for  some 
applications  such  as  the  driver  of  the 
van.  The  forward-facing  orientation  is 
the  next  preferred  position  from  a  safety 
standpoint  and  is  recommended  over 
side  fedng. 

"•  *  'To  date,  no  one  has  provided 
test  data  indicating  that  side-facing 
wheelchair  or  mobility  aid  securement 
is  as  safe  as  forward  or  rearward  focing 


securement  positions.  We  would 
welcome  the  opportunity  to  review  any 
such  data." 

(6)  Vehicles:  Lighting 

Section  38.31(c)  of  DOT's  Final  Rule, 
dealing  with  vehicle  lighting,  states: 
"The  vehicle  doorways,  including 
doorways  in  which  lifts  or  ramps  are 
installed,  shall  have  outside  light(s) 
which,  when  the  door  is  open,  provide 
at  least  one  foot-candle  of  illumination 
on  the  street  surface  for  a  distance  of  3 
feet  perpendicular  to  all  points  on  the 
bottom  step  tread  outer  edge.  Such 
light(s)  shall  be  located  below  window 
level  and  shielded  to  protect  the  eyes  of 
entering  and  exiting  passengers." 

Bus  Industries  ofAmerica  (BIA) 
requested  a  determination  of  equivalent 
facilitation  for  its  bus  lighting 
configuration.  Bus  Industries  indicated 
that  when  the  doors  of  the  bus  are 
opened  for  entrance  or  exit,  they 
partially  block  the  illumination  required 
in  the  regulation. 

The  FTA  responded  on  July  24. 1992: 
"After  reviewing  the  information 
submitted.  I  have  determined  that  BIA's 
exterior  door  light  design  meets  the 
purpose  and  intent  of  the  Ughting 
spedfication  of  §  38.31(c)  of  the  Final 
Rule,  and  constitutes  equivalent 
fadlitation." 

Section  38.39  Destination  and  Route 
Signs,  states:  "(a)  Where  destination  or 
route  information  is  displayed  on  the 
exterior  of  a  vehicle,  each  vehide  shall 
have  illuminated  signs  on  the  front  and 
boarding  side  of  the  vehicle,  (b) 
Charaders  on  signs  required  by 
paragraph  (a)  of  this  sedion  shah  have 
a  width-to-height  ratio  between  3:5  and 
1:1  and  a  stroke  width-to-height  ratio 
between  1:5  and  1:10.  with  a  minimum 
charader  height  (using  an  upper  case  X) 
of  1  inch  for  signs  on  the  boarding  side 
and  a  minimum  charader  height  of  2 
inches  for  front  "headsigns,"  with 
"wide"  spacing  (generally,  the  space 
between  letters  shall  be  Vie  the  height 
of  upper  case  letters),  and  shall  contrast 
with  the  background,  either  dark-on- 
light  or  light-on-dark." 

Luminator  requested  a  determination 
of  equivalent  fadlitation  for  its  MAX 
and  SUPER  MAX  electronic  destination 
signs.  The  FTA  responded  on  January 
30. 1992:  "The  data  you  supplied  on  the 
MAX  destination  sign  indicates  that  its 
width-to-height  and  stroke-to-height 
ratios  are  outside  the  ranges  permitted 
under  the  regulation  (i.e.,  0.492  instead 
of  a  iriinimiim  of  0.6.  and  0.082  instead 
of  a  m^nifniim  of  1.0).  Therefore,  the 
MAX  is  found  to  be  not  in  compUance 
with  the  ADA  requirements.  Your  letter 
did  not  include  any  supporting  data  to 
indicate  why  the  MAX  destination  sign 
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should  be  considered  to  be  an 
acceptable  facilitation  under  §  38.7(b). 
Therefore,  I  do  not  find  that  the  MAX 
destination  sign  provides  equivalent 
facilitation  to  the  width-to-height  and 
stroke-to-height  ratios  contained  in  49 
CFR  38.39(b). 

"The  data  for  the  SUPER  MAX 
destination  sign  indicates  a  width-to- 
height  ratio  of  0.578  (which  is  3.7% 
below  the  minimvun  value)  and  a  strokj- 
to-height  ratio  of  0.12  (which  is  above 
the  minimum  value),  and  a  character 


height  of  8.3  inches  (which  exceeds  the 
minimum  requirement  of  2  inches).  The 
difference  between  the  SUPER  MAX 
width-to-height  ratio  and  that  required 
under  the  regulation  has  been 
determined  to  be  within  conventional 
engineering  tolerances  for  material 
properties  and  conditions,  and. 
therefore,  deemed  to  be  acceptable 
under  §  38.4(b),  dimensional  tolerances. 
Therefore,  the  SUPER  MAX  is  found  to 
be  in  compliance  with  the  ADA 
requirements." 


This  concludes  the  summary  of 
determinations  of  equivalent  facilitation 
made  by  the  FTA  through  August  20. 
1993.  The  FTA  will,  from  time  to  time, 
report  additional  findings  if  it  deems  the 
information  contained  in  them  useful  to 
industry  or  to  the  general  public. 

Issued:  October  18, 1993. 
Gordon  J.  Linton. 

Administrator 
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DEPARTMEffT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  157 
[CGkO  91-045] 
RIN2115-AE01 

Structural  and  Oparational  Measures 
to  Reduce  Oil  Spills  From  Existing 
Tank  Vessels  Without  Double  Hulls 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is  proposing 
regulations  under  the  authority  of 
section  4115(b)  of  the  Oil  Pollution  Act 
of  1990  (OPA  90)  that  would  require  the 
owners  or  operators  of  existing  tank 
vessels  over  5,000  gross  tons  (GT)  that 
do  not  have  double  hulls  to  comply 
with  certain  structural  and  operational 
measures.  The  Coast  Guard  finds  these 
measures  provide  as  substantial 
protection  to  the  environment  as  is 
economically  and  technologically 
feasible. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  December  20, 
1993, 

ADDRESSES:  Comments  may  be  rhailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD  91-045). 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington.  DC 
20593-0001,  or  may  be  dehvered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

Conunents  on  collection  of 
information  requirements  must  also  be 
mailed  to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  725  17th 
Street  NW..  Washington,  DC  20503, 
ATTN:  Desk  Officer,  U.S.  Coast  Guard. 

The  Executive  Secretary  maintains  the 
pubhc  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  in  room  3406. 
U.S.  Coast  Guard  Headquarters. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randall  N.  Crenwelge,  Project  Manager. 
OPA  90  Staff.  (202)  267-6220,  between 
7  a.m.  and  3:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

SUPPlfMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encoiu^ges 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 


(CGD  91-045)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  unbound  format 
smtable  for  copying  and  electronic 
filing.  If  not  practical,  a  second  copy  of 
any  bound  material  is  requested. 
Persons  wanting  acknowledgment  of 
receipt  of  comments  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  pubUc 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  listed  imder 
"ADDRESSES."  The  request  should 
include  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opporttmity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Randall  N. 
Crenwelge,  Project  Manager,  and  Pamela 
M.  Pelcovits.  Project  Coimsel,  OPA  90 
Staff. 

Background  and  Purpose 

In  section  4115  of  the  Oil  Pollution 
Act  of  1990  (Pub.  L.  101-380)  (OPA  90). 
Congress  mandated  two  regulatory 
initiatives.  These  initiatives  require 
vessels  that  carry  oil  in  bulk  as  cargo 
(tank  vessels)  in  water  subject  to  the 
jurisdiction  of  the  U.S.  to  be  equipped 
with  improved  protection  fi'om  oil  spills 
due  to  coUisions  and  groundings. 

The  first  initiative,  section  4115(a), 
amended  title  46  U.S.C.  by  adding 
section  3703a  which  provides  a 
timetable  for  phasing  in  the  requirement 
that  tank  vessels  be  equipped  with 
double  hulls  by  no  later  than  January  1, 
2015.  Under  46  U.S.C.  3703a,  there  are 
limited  exceptions  to  the  double  hull 
requirement,  the  most  important 
exception  being  for  vessels  used  only  to 
respond  to  a  discharge  of  oil. 

The  second  initiative,  section  4115(b). 
which  appears  as  a  statutory  note  at  the 
end  of  46  U.S.C.  3703a.  directs  the  Coast 
Guard  to  develop  regulations  for 
existing  tank  vessels  over  5,000  gross 
tons  (GT)  subject  to  the  double  hull 
reqiiirement  based  on  the  phase-in 
schedule  ending  January  1.  2015.  These 
regulations  are  to  mandate  structural 
and  operational  requirements  that 
provide  as  substantial  protection  to  the 


environment  as  is  economically  and 
technologically  feasible. 

The  Coast  Guard  emphasizes  that 
section  4115(b)  of  OPA  90  explicitly 
links  the  regulations  developed  imder 
section  4115(b)  to  the  requirement  that 
existing  tank  vessels  ultimately  be 
equipped  with  double  hulls  or  removed 
from  service. 

Regulatory  Development 

The  Coast  Guard  published  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  on  November  1,  1991  (56  FR 
56284).  The  ANPRM  discussed  the 
broad  range  of  possible  structural  and 
operational  measures  that  could  be 
considered  under  the  language  of 
section  4115(b).  In  addition,  the 
ANPRM  included  a  request  for  data  on 
the  technical  and  economic  feasibility  of 
measures  with  respect  to  the  various 
types  of  tank  vessels  covered  by  section 
4115(b). 

Background  information  contained  in 
the  ANPRM  is  not  repeated  in  this 
notice  of  proposed  rulemaking  (NPRM) 
unless  it  is  of  substantial  importance  to 
the  proposed  regulations.  After  the 
deadline  for  comments  to  the  ANPRM 
was  extended  to  January  30. 1992  (57  FR 
1243).  more  than  80  comments  were 
received  fi'om  U.S.  and  foreign  sources, 
including  ship  operators'  associations, 
individual  ship  and  barge  operating 
companies,  pilots'  associations, 
maritime  academies,  environmental 
groups,  technology  innovators,  and 
Federal.  State,  and  local  government 
agencies.  All  comments  were 
considered  in  developing  the 
regulations  proposed  in  this  NPRM. 

The  comments,  described  below,  were 
carefully  reviewed.  Most  were 
subjective  and  did  not  offer  specific 
technical  or  economic  information 
supporting  the  particular  comments. 
Several  comments  advocated  systems  or 
concepts  that  have  not  been  proven  to 
the  Coast  Guard's  satisfaction  to  be 
technically  feasible  or  demonstrated  to 
be  effisctive  on  a  scale  appropriate  to 
oceangoing  tank  vessels.  Other 
comments  made  suggestions  or 
recommendations  that  fall  outside  the 
scope  of  this  rulemaking. 

Ine  Coast  Guard  issued  an  interim 
final  rule  (IFR)  on  double  hull  standards 
(57  FR  36222)  that  became  effective 
September  11, 1992.  The  double  hull 
standards  were  developed  with  a 
recognition  of  the  impact  U.S. 
regulations  would  have  on  the 
substantial  number  of  foreign  fiag 
vessels  that  transport  oil  into  U.S. 
waters.  Similar  considerations  were 
made  in  developing  the  regulations  in 
this  NPRM.  The  IFR  also  added  the 
definition  of  "oil  tanker"  to  part  157. 
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This  definition  includes  a  tank  barge. 
This  rulemaking  will  be  based  on  that 
definition.  Exclusions  are  discussed 
later  in  the  preamble. 

In  March  1992,  the  International 
Maritime  Orgamzation's  CIMO)  Marine 
Environment  Protection  Committee 
(MEPC)  adopted  Regulation  13G  to 
Annex  I  of  the  International  Convention 
for  the  Prevention  of  Pollution  from 
Ships.  1973,  as  modified  by  the  Protocol 
of  1978  {MARPOL  73/78).  Regulation 
ISO  includes,  in  part,  a  requirement  for 
tankers  to  be  fitted  with  protectively 
located  non-oil  spaces  [PLySpaces),  such 
as  protectively  located  segregated  ballast 
tanks  (PL/SBTs).  Other  structural  or 
operational  arrangements  are 
permissible  as  alternatives,  such  as 
hydrostatically  balanced  loading, 
provided  they  meet  two  requirements. 
Tbfi  alternative  devices  must  ensure  at 
least  the  same  level  of  protection  as  PL/ 
Spaces  against  oil  pollution  in  the  event 
of  B  collision  or  stranding  and  they  must 
be  approved  by,  m  the  case  of  vessels 
subject  to  U.S.  jurisdiction,  the  U.S. 
Coast  Guard  based  on  guidelines 
developed  by  the  IMO. 

Like  double  hulls,  PL/Spaces  keep 
cargo  oil  away  from  the  side  and/or 
bottom  of  a  tank  vessel.  Regulation  13G 
requires  the  installation  of  PL/Spaces  or 
an  approved  alternative  before  an 
existing  oil  tanker  becomes  25  years  old. 
The  requirements  of  Regulation  13G 
take  effect  on  July  6. 1995. 

The  Coast  Guard  recently  has 
published  its  position  on  the 
applicability  of  Regulations  13F  and 
13G  in  U.S.  waters  (58  FR  39087;  July 
21. 1993). 

A  copy  of  IMO  paper.  MEPC/32/20. 
that  contains  Regulation  13G  is  in  the 
public  docket.  "I^e  text  of  Regulation 
13G  was  also  included  as  an  appendix 
to  the  IFR  on  double  hull  standards  (57 
FR  36222).  PubUc  comments  are 
specifically  requested  concerning  the 
effect  of  R^ulation  13C  on  issues  other 
than  double  hull  implementation. 

During  the  34th  session  of  MEPC 
(MEPC  34),  a  woridng  group  on  oil 
tanker  design  met  from  July  5-9. 1993. 
Among  other  tasks,  the  working  group 
developed  draft  guidelines  (MEPC  34/8/ 
1)  ior  approval  of  aitemative  stnictural 
or  operational  arrangements  for  oil 
tank««,  as  required  by  Regulation 
13G(7)  of  Annex  I  of  MARPOL  73/78. 

Inchided  in  the  report  of  MEPC  34  is 
the  retsrence  to  the  first  draft  guidelines 
for  oil  tankers.  These  guidelines  were 
based  on  information  and  comments 
submitted  to  an  intersessianal 
correspondence  group  and  the 
dlscxissions  held  during  the  33rd 
session  of  MEPC  The  guidelines 
provide  damage  and  outflow  criteria. 


the  methodology  for  the  calculation  of 
hypothetical  oil  outflow,  and  proposals 
for  endorsing  International  Oil  Pollution 
Prevention  certificates.  The  guidelines 
also  contain  specifications  for 
underpressure  systems  (UPS), 
hydrostatic  balance  loading  (HBL).  and 
rapid  emergency  transfer  of  cargo. 

MEPC  34,  noting  that  the  draft 
guidelines  had  been  developed, 
requested  that  the  IMO  Secretari^ 
fonvard  these  guidelines  to  the  relevant 
Maritime  Safety  Committee  (MSC) 
subcommittees  for  review  of  the  safety 
aspects  of  the  various  methods. 

The  Coast  Guard  is  considering  using 
the  guidelines  developed  by  the 
working  group  to  evaluate  ahematives 
to  PL/Spaces  (as  explained  below). 
I*ublic  comments  are  specifically 
requested  on  these  guidelines  to  assist 
the  Coast  Guard  in  developing  this  rule 
and  the  U.S.  Delegation  in  its  IMO 
deUberations.  A  copy  of  the  report  of  the 
committee  (MEPC  34./WP.4)  and  a  copy 
of  the  draft  guidelines  (MEPC  34/8/1) 
are  in  the  pubhc  docket.  Copies  of  the 
reports  may  be  obtaii^  by  calling  (202) 
267-6740  or  by  faxing  requests  to  (202) 
267-4624. 

Major  Alternatives  Examined  in  the 
Regulatory  Impact  Analysis 

Of  the  ten  major  alternatives 
examined  by  the  Coast  Guard  in  the 
Regulatory  Impact  Analysis  (RIA),  four 
are  unproven.  The  others,  PL/Spaces; 
SBT;  HBL;  PL/Spaces  and  HBL;  Double 
Bottoms:  and  Double  Sides,  Mrere  shown 
to  reduce  the  amount  of  oil  spilled  (with 
the  exception  of  Double  Sides).  Some 
are  more  effectrre.  but  all  are  costly.  The 
Coast  Guard  is  proposing  PL/Sp>ac8S  as 
the  minimum  measure  to  prevent  oil 
outflow  becaxise  it  Is  the  least  cosdy 
maasiu«. 

Although  the  overall  cost  of  HBL  is 
more  than  four  times  that  of  PL/Spaces, 
HBL  has  a  lower  cost  per  barrel  of  oil 
not  spilled.  Despite  that  advantage,  HBL 
will  not  be  required,  h  would  result  in 
a  36  to  50  percent  reduction  in  cargo 
carrying  capacity  and  have  a  present 
value  cost  of  $3  biibon.  The  rapid 
imposition  of  HBL  in  a  vary  competitive 
and  heavily  regulated  industry  would 
subject  the  industry  to  sudden  and 
severe  financial  shock.  A  significant 
exodus  of  existing  vessek  from  the  oil 
trade  could  result  in  economic 
dislocations  and  a  possible  shortfall  in 
the  capacity  to  supply  the  market,  as 
well  as  increases  in  produoer  costs  and 
consumer  prices. 

Furthermore,  the  reduced  cargo 
canying  capacity  would  require  more 
vessels  to  enter  the  industry  to  transport 
oiL  This  would  increase  traffic, 
hookup*,  and  dlsmnnectjons.  thtmhf 


increasing  the  likelihood  of  spills  from 
coIUsions.  groundings,  and  transfer 
operations. 

If  many  existing  vessels  did  leave  the 
U.S.  trade,  the  replacement  vessels 
would  be  required  to  have  double  hulls. 
This  early  implementation  of  the  double 
hull  requirements  would  reduce  the 
amount  of  oil  spilled,  but  the  cost 
would  be  $73,000  per  barrel  of  oil  not 
spilled,  significantly  higher  than  the 
cost  with  PL/ Spaces. 

SBT  also  appears  to  have  a  lowei  cost 
per  barrel  of  oil  not  spilled  than  PL/ 
Spaces,  but  is  tvrice  as  costly.  Many 
owners  of  older,  single  hull  vessels 
faced  with  the  increased  capita)  costs  of 
retrofitting  these  pre-MARPOL  vessels 
that  have  only  a  few  years  of  service  hfe 
left,  would  be  forced  to  choose  between 
removing  the  vessels  from  service 
earlier  or  paying  significant  capital 
costs.  Since  the  costs  of  retrofitting 
could  be  amortized  only  over  the 
remaining  hfe  of  existing  vessels, 
owners  would  introduce  double  bull 
vessels  more  quickly,  accompajued  by 
costs  significantly  higher  than  PL/ 
Spaces. 

Because  OPA  90  requires  the  Coast 
Guard  to  address  the  issue  of  economic 
feasibihty  rather  than  merely  cost  per 
barrel  of  oil  net  spilled,  the  Coast  Guard 
selected  the  option  of  PL/Spaces. 
Although  HBL  and  SBT  both  may  resuh 
in  less  cost  per  barrel  of  oil  not  spilled 
than  PL/Spaces,  they  were  not 
economically  feiasibie. 

Discnasian  of  Propoeed  Aaseadmenta 

1 .  Economic  and  Technological 
Feasibility 

Section  4115fb)  requires  that  the 
regulations  include  measin^s  that 
provide  as  substantial  protection  to  the 
environment  as  is  economically  and 
technologically  feasible.  However,  there 
is  no  statutory  formula  or  method  to  use 
to  determine  the  technological  or 
economic  feasibihty  of  measures  that 
can  be  used  to  reduce  oil  spills  from 
single  hull  vessels.  This  rulemaking, 
therefore,  was  developed  by  examining 
available  information  concerning — 

(a)  Oil  outflow  in  groundings  and 
colUsions — the  potential  reduction  in 
oil  outflow  attributable  to  each  oil 
outflow  prevention  measure; 

(b)  Human  interface  required  for 
eSw^reaas* — the  degree  to  which 
structural  design  or  operator  control 
contribute  to  prevent  oil  outflow; 

(c)  C^peraticKial  history — the  historic 
perfnrmanoa.  if  any.  of  a  measure  in  the 
marine  environment; 

(d)  Operational  complexity — the 
additional  burden  to  the  operating  crew 
of  working  with  an  inhereotly  complex 
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system  that  would  increase  the 
probability  of  a  spill  due  to  human 
error; 

(e)  Costs — the  capital  costs  to  modify 
existing  oil  tankers  and  the  costs 
associated  with  the  loss  in  vessel  cargo 
carrying  capacity; 

(fj  Benefits — the  number  of  barrels  of 
oil  not  spilled  associated  with  each  oil 
outflow  prevention  measure;  and 

(g)  Impacts — the  consequences  of  each 
measiire  on  the  international  industry 
serving  U.S.  markets,  the  ability  of  small 
ownersyoperators  to  finance  required 
modifications,  and  the  possibility  that 
shipyards  may  not  have  the  capacity  for 
required  modifications. 

After  collecting  and  reviewing  this 
information,  the  Coast  Guard  proposes 
measures  that  it  believes  to  be 
economically  and  technologically 
feasible.  The  Coast  Guard  seeks 
comment  on  the  economic  feasibiUty  of 
PL/Spaces  and  other  alternatives  as  they 
apply  to  each  class  of  vessel. 

2.  Location  Within  the  Regulations 

The  oil  pollution  prevention 
regulations  for  tank  vessels,  including 
standards  for  double  hulls,  are  found  in 
33  CFR  part  157.  All  citations  in  the 
discussion  of  the  proposed  amendments 
refer  to  33  CFR  unless  otherwise  noted. 

The  Coast  Guard  proposes  to  revise 
part  157  by  adding  subpart  G, 
containing  the  requirements  for 
struct\iral  and  operational  measures  for 
existing  oil  tankers  without  double 
hulls.  The  Coast  Guard  is  interested  in 
comments  addressing  other  possible 
locations  for  these  regulations.  If  the 
Coast  Guard  issues  the  final  regulations 
as  subpart  G  to  part  157,  an  explanatory 
note  will  be  added  to  46  CFR  30.01-5 
to  cross-reference  these  requirements. 

In  addition,  a  requirement  for  certain 
foreign  flag  tank  vessels  of  5,000  GT  or 
more  to  report  their  IMO  international 
number  to  the  Captain  of  the  Port  is 
being  proposed  in  §  160.207. 

3.  Applicability 

Section  4115(b)  applies  to  each  tank 
vessel  of  more  than  5.000  GT  affected  by 
46  U.S.C.  3703a.  Under  the  language  of 
the  Double  Hvdl  IFR,  the  requirement  for 
double  hulls  appUes  to  vessels 
constructed  or  adapted  to  carry  oil  in 
bulk  as  cargo.  The  5,000  GT 
appUcability  threshold  in  section 
4115(b)  removes  smaller  tank  vessels, 
including  certain  fishing  vessels,  and 
cargo  vessels  from  the  scope  of  the 
proposed  regxilations,  although  they 
meet  the  46  U.S.C.  2101(39)  definition 
of  a  tank  vessel. 

The  proposed  regulations  do  not 
address  vessels  over  5,000  GT  that  carry 
oil  as  a  secondary  cargo,  including 


various  fishing  industry  vessels  and 
cargo  ships.  The  amount  of  cargo  oil 
spilled  from  these  vessels  is  negligible. 
Because  these  vessels  carry  such  small 
volumes  of  oil  and  on  such  an 
infrequent  basis,  it  is  not  economically 
feasible  to  impose  structural  or 
operational  requirements  on  these 
vessels. 

These  regulations  also  do  not  apply  to 
oil  spill  response  vessels  (including 
escort  vessels)  because  these  vessels  are 
exempt  from  the  double  hull 
requirements  by  the  terms  of  46  U.S.C. 
3703a. 

The  proposed  regulations  will  cover 
oil  tankers,  as  defined  by  33  CFR 
157.03(oo)  to  include  tank  barges,  that 
are  greater  than  5,000  GT.  The  proposed 
rule  would  apply  to  oil  tankers  that 
imload  cargo  at  deepwater  ports  or 
lightering  zones  located  in  waters  of  the 
United  States.  These  oil  tankers  are  not 
required  to  have  double  hulls  until 
January  1,  2015,  under  33  CFR 
157.08(n)(3). 

The  Coast  Guard  solicits  comments  on 
whether  it  is  appropriate  to  require 
specific  structural  or  operational 
measures  for  oil  tankers  by  trade, 
tonnage,  etc. 

4.  Definition  of  "Oil" 

The  statutory  definition  of  "oil" 
added  to  part  157  by  the  IFR  for  double 
hull  standards  (57  FR  36246)  includes 
oil  of  any  type  or  in  any  form,  including 
petroleum,  fiiel  oil,  sludge,  oil  refuse, 
and  oil  mixed  with  wastes  except 
dredge  spoil.  Additionally,  this 
definition  includes  non-petroleum  oils 
such  as  vegetable  and  animal  oil. 

Under  international  agreements  to 
which  the  U.S.  is  a  signatory,  a  different 
definition  of  "oil,"  excluding  non- 
petroleum  oils,  is  used  for  purposes  of 
preventing  pollution  to  the  marine 
environment.  The  Coast  Guard  believes 
that  this  more  limited  definition  is 
appropriate  for  this  rulemaking  because 
the  number  of  spills  involving  non- 
petroleum  oil  (animal  and  vegetable 
oils)  is  negligible.  Imposing 
construction  or  operational 
requirements  on  oil  tankers  carrying 
only  non-petroleum  oils  would  not  be 
economically  feasible.  This  definition  of 
"oil"  is  consistent  with  international 
treaties  and  within  the  discretion 
permitted  under  section  4115(b)  of  OPA 
90. 

Accordingly,  the  proposed  regulations 
apply  the  definition  of  "oil"  provided  in 
$  151.05,  which  is  based  on  Aimex  I  to 
the  International  Convention  for 
Preventing  of  Pollution  by  Ships,  1973, 
as  amended  by  the  Protocol  of  1978 
(MARPOL).  The  NPRM  also  revises  the 
language  of  §  157.03  to  reflect  this 


definition,  which  excludes  non- 
petroleum  oils. 

5.  Interim  Measures 

In  subpart  G  to  part  157,  the  Coast 
Guard  proposes  two  basic  measurers  for 
oil  tankers  covered  by  the  regulations: 

(1)  30  percent  of  the  projected  area  of 
the  sides  or  bottom  of  the  cargo  block 
of  the  oil  tanker  will  have  PL/Spaces  or 
comply  with  a  Coast  Guard  approved 
alternative  measure;  and 

(2)  Oil  tankers  will  carry  emergency 
lightering  equipment.  Additionally, 

§  160.207,  as  amended,  would  require 
foreign  flag  vessel  owners  and  operators 
to  provide  their  vessel's  IMO 
international  number  when  reporting 
advance  notice  of  arrival.  Each  of  these 
measures  is  discussed  below. 

In  §§  157.410  (b)  and  (c),  the  Coast 
Guard  proposes  the  alternatives  to  PL/ 
Spaces.  An  owner  or  operator  of  an 
existing  oil  tanker  may  submit  an 
application  to  the  Coast  Guard 
Commandant  (G-MVI)  to  use  HBL  or 
other  alternative  structural  or 
operational  measures  as  a  substitute  or 
the  requirements  of  fitting  30  percent  of 
the  projected  area  of  the  sides  or  bottom 
of  the  cargo  block  with  PL/Spaces.  This 
flexibility  allows  owners  and  operators 
to  submit  alternatives  that  may  be 
economically  feasible  and  technically 
adequate  for  their  vessels. 

Structural  or  operational 
arrangements  such  as  HBL  will  be 
considered  by  the  Coast  Guard  as 
alternatives  to  PL/Spaces  provided  that 
such  alternatives  can  also  be  shown  to 
provide  a  substantial  protection  of  the 
environment  as  economically  and 
technologically  feasible,  and  meet 
general  safety  considerations.  Unproven 
oil  outflow  prevention  arrangements 
will  be  considered  on  an  individual 
basis  by  the  Coast  Guard. 

In  order  to  minimize  the  burden  of 
compUance,  the  Coast  Guard  also 
considered  two  phase-in  periods  for  the 
proposed  regulations.  The  Coast  Guard 
first  considered  requiring  these 
structural  changes  to  be  made  to  an  oil 
tanker  during  its  next  scheduled  dry 
dock  inspection,  but  not  later  than  3 
years  after  the  effective  date  of  the  final 
rule.  The  alternative  was  to  require 
existing  vessels  over  5,000  GT  to  meet 
the  phase-in  schedule  contained  in 
Regulation  13G  to  Annex  I  of  MARPOL 
73/78,  effective  July  6, 1995.  This  NPRM 
requires  compliance  before  an  existing 
oil  tanker  becomes  25  years  old. 
However,  some  overlap  exists. 
Regulation  13G  requires  compliance 
earlier  than  the  proposed  regulations  for 
those  oil  tankers  reaching  25  years  of 
age  before  July  6, 1995,  or  after  that  date 
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but  in  less  than  three  years  after  the 
elective  date  of  the  final  r\ile. 

The  cost-benefit  analysis  of  these  two 
phase-in  periods  is  discussed  below. 
However,  the  Coast  Guard  encourages 
interested  parties  to  comment  on  these 
alternative  phase-in  periods. 

6.  PL/SBT  and  PL/Spaces 

In  §  157.410(a),  the  Coast  Guard 
proposes  to  require  that  existing  oil 
tankers  of  greater  than  5,000  GT, 
without  double  hulls  and  operating  in 
U.S.  waters,  be  fitted  with  PL/Spaces, 
except  as  provided  in  §  157.410  (b)  and 
(c)  as  previously  discussed.  The 
arrangement  and  location  of  the  ballast 
tanks  or  void  spaces  must  protect  at 
least  30  percent  of  the  cargo  tank  length 
encompassing  the  full  depth  on  each 
side  or  encompassing  at  least  30  percent 
of  the  projected  bottom  area  of  the  cargo 
tank  length.  The  Coast  Guard  estimates 
that  PL/Spaces  will  reduce  the 
likelihood  of  oil  outflow  in  collisions  by 
30  percent  and  reduce  the  outflow  from 
groundings  by  15  percent  in  comparison 
with  a  pre-MARPOL  tanker. 

The  precise  location  of  the  PL/Spaces 
is  not  specified  in  these  regulations.  For 
U.S.  waters,  where  grounchngs  occur 
more  often  than  collisions,  30  percent 
bottom  protection  may  be  more 
appropriate  than  30  percent  side 
protection.  Moreover,  locating  this 
protective  barrier  toward  the  forward 
end  of  the  cargo  block  might  provide 
even  better  protection.  However,  the 
Coast  Guard  does  not  wish  to  specify 
the  precise  location  of  PLySpaces,  as  it 
mi^t  be  technically  infeasible  for  the 
PL/Spaces  to  be  in  the  same  area  on 
every  existing  oil  tanker.  For  oil  tankers 
of  at  least  20,000  deadweight  tons 
(DWT)  carrying  crude  oil  and  of  at  least 
30,000  DWT  carrying  products,  the 
structural  requirements  of  proposed 
§  157.410(a)  are  consistent  wim 
Regulation  13G  as  adopted  by  MEPC. 
There  are  not  similar  international 
regulations  for  smaller  oil  tankers. 

The  proposed  rule  will  aSect  oil 
tankers  that  do  not  meet  the  double  hull 
requirements  of  S 157. lOd.  The 
proposed  regulations  do  not  change 
existing  regulations  for  ballast  capacity 
(to  meet  draft  and  trim  reqxiirements); 
instead,  the  ballast  tanks  or  empty 
spaces  must  be  protectively  located  in  a 
specified  manner. 

Some  existing  oil  tankers  already  will 
comply  with  the  requirement  to  have  30 
percent  of  the  projected  area  of  the  sides 
or  bottom  of  the  cargo  block  protected 
by  void  spaces.  These  vessels  include 
MARPOL  73/78  tankers  required  to 
meet  the  MARPOL  requirements  for  PL/ 
SBT.  PL/SBT  was  required  to  eliminate 
environmental  pollution  from 


operations  as  well  as  provide  significant 
protection  from  collision  and  grounding 
incidents. 

Other  oil  tankers,  such  as  pre- 
MARPOL  73  tankers  most  likely  will  not 
meet  the  PL/Space  requirement 
proposed  in  S  157.410(a).  These  pre- 
MAJIPOL  tankers  have  not  been 
required  to  comply  with  MARPOL 

Erovlsions  regarding  cargo  tank  size 
mits,  oil  outflow  limitations,  or 
segregated  ballast  requirements.  It  is 
estimated  that  75  to  80  percent  of  the 
world  fleet  of  crude  carriers  is  in  this 
category. 

Pre-MARPOL  78  tankers  will  also 
probably  not  meet  the  requirements  of 
proposed  §  157.410(a).  Vrtiile  these 
tankers  satisfy  requirements  for  SBT 
under  MARPOL  73  for  minimum 
operational  draft  and  trim  values,  they 
were  not  required  to  have  PL/SBT  on 
PL/Spaces.  The  SBT  requirement  was 
established  to  eliminate  environmental 
pollution  resulting  from  deUberate 
discharge  of  oily  ballast.  All  U.S.  flag 
tankers,  regardless  of  year  of  build,  were 
required  to  meet  the  SBT  standard  in 
§  157.24  and  appendix  C  of  this  part, 
either  by  new  construction  or  by 
conversion. 

Comments  to  the  ANPRM  on 
reqxiiring  PL/SBT  or  PL/Spaces  were 
evenly  divided  between  supporters  and 
opponents.  Qualified  support  was 
expressed  by  two  foreign  shipowners 
associations,  one  foreign  shipping 
company,  and  an  agency  of  a  large  city 
government.  Opposition  on  economic 
and  technical  groimds  was  expressed  by 
two  U.S.  barge  operators,  an 
international  oil  company,  and  a  foreign 
operator/charterer. 

The  Coast  Guard  encourages 
interested  parties  to  submit  data 
regarding  me  technical  or  economic 
impact  of  requiring  PL/Spaces, 
particularly  for  oil  tankers  imder  30,000 
DWT. 

7.HBL 

In  S  157.410(b).  the  Coast  Guard 
proposes  to  allow  existing  oil  tankers  of 
greater  than  5,000  GT  operating  in  U.S. 
waters,  without  double  nulls  and  not 
meeting  the  requirements  of  §  157.410(a) 
or  (c),  to  meet  the  requirement  for  oil 
outflow  protection  by  operating  with 
HBL. 

HBL  refers  to  an  operational  measure 
in  which  cargo  tanks  are  loaded  so  that 
the  hydrostatic  pressure  exerted  by  the 
cargo  and  an  inert  gas  system  (IGS) 
inside  the  tank  is  equal  to,  or  less  than, 
the  hydrostatic  pressure  exerted  by  the 
seawater  outside  the  tank.  The  Coast 
Guard  expects  that  hydrostatic  balance 
will  be  achieved  by  dianging  only  the 
static  head  of  cargo,  not  by  reducing  IGS 


pressures  below  the  minimum  100  mm 
(4  inches)  of  water  head  cxurently 
required  by  46  CFR  32.53-30.  This 
balanced  pressure  will  significantly 
mitigate  oil  outflow  from  a  cargo  tank  in 
the  event  of  damage  because,  in  the 
event  of  a  rupture  to  the  bottom  of  the 
tank,  seawater  will  flow  into  the  tank. 
rather  than  oil  flowing  out.  However, 
dynamic  efiects  (such  as  currents, 
waves,  or  ebbing  tides),  could  disturb 
the  hydrostatic  balance.  Therefore,  a 
safety  &ctor  is  included  in  the  proposed 
regulation.  The  Coast  Guard  estimates 
that  if  all  existing  oil  tankers  subject  to 
this  rulemaking  employed  HBL,  oil 
outflow  in  collisions  and  groimdings 
would  be  reduced  by  15  percent  and  96 
percent,  respectively. 

While  the  Coast  Guard  recognizes  that 
studies  have  been  conducted  that 
support  the  technical  feasibility  of  HBL, 
the  draft  RIA  concludes  that  this 
method  is  costly  due  to  reduced  cargo 
carrying  capacity.  The  Coast  Guard  is 
also  aware  of  some  oil  tankers  which 
cannot  be  loaded  in  accordance  with 
HBL  due  to  expected  structural 
problems  when  the  sloshing  of  cargo  oil 
increases  loads.  Comments  are  solicited 
regarding  the  costs  of  HBL,  including 
indirecTiposts,  and  the  economic 
feasibility  of  this  method. 

The  technical  definition  of  HBL. 
which  includes  a  formula  with  three 
parts,  is  provided  in  proposed 
§  157.410(b).  The  first  part  is  the  liquid 
pressiue  exerted  by  the  cargo  on  the 
bottom  of  the  tank  due  to  the  static  head 
of  cargo.  This  value  is  obtained  by 
multiplying  the  static  head  of  cargo,  the 
maximum  density  of  cargo,  the 
acceleration  due  to  gravity,  and  a  safety 
factor  of  1.1.  This  safety  &ctor  ensures 
that  this  liquid  pressure  calculation 
could  have  a  margin  of  error  not 
exceeding  10  percent  and  still  comply 
with  the  principle  of  HBL 

The  second  part  of  the  formula 
expresses  the  pressure  of  the  inert  gas 
and  cargo  vapor  in  the  ullage  space 
above  the  cargo.  Iliis  part  of  the  formula 
is  obtained  by  assuming  that  the 
pressure  in  this  space  will  not  exceed 
the  maximum  pressure  setting  of  the 
pressure/vacuum  relief  values  in  the 
tank.  The  sum  of  the  first  two  parts  is 
the  total  internal  pressure  exerted  on  the 
bottom  of  the  tank. 

The  third  part  of  the  formula  is  the 
external  pressure  exerted  by  the 
seawater  at  the  bottom  of  the  tank.  It  is 
obtained  by  multiplying  the  minimum 
expected  draft  for  the  vojrage  by  the 
density  of  seawater  and  the  acceleration 
due  to  gravity.  The  result  provides  the 
maximum  depth  of  cargo  that  can  be 
loaded  in  each  tank  for  that  voyage. 
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Comments  are  solicited  regarding  the 
use  of  HBL  and  the  definition  of  the 
measure  as  proposed  in  $  157.410(b). 
The  Coast  Guard  is  particularly 
interested  in  comments  on  the  adeauacy 
of  the  margin  of  safety  in  the  formula  for 
HBL  The  mctor  is  intended  to  account 
for  the  uncertainties  associated  with 
HBL  that  caimot  be  fully  quantified. 
These  uncertainties  include  variations 
of  pressure  due  to  motions  of  the  vessel, 
waves,  and  ciurents;  changes  in  density 
of  seawater,  changes  in  cargo 
temperature;  and  possible  inaccuracies 
in  the  assumed  pressure  in  the  ullage 
spaces  above  the  cargo. 

If  an  owner  or  operator  proposes  to 
use  HBL.  the  Coast  Guard  also  must  be 
satisfied  that  each  oil  tanker's  structural 
integrity  and  stability  would  not  be 
compromised.  Accordingly,  owners  or 
operators  would  be  required  to  obtain 
endorsements  from  their  class  society, 
or  otherwise  demonstrate  that  each  oil 
tanker  can,  in  fact,  safely  operate  under 
HBL.  The  stability  information  for  this 
docimientadon  is  already  required 
under  46  CFR  170.110.  Specific  public 
comments  concerning  these  issues  are 
invited. 

In  the  comments  to  the  ANPRM, 
strong  endorsements  for  HBL  were 
received  bom  foreign  shipowners' 
assodations,  independent  operators, 
and  environmental  groups.  Comments 
did  recognize  enfoioament  difficulties. 
Significant  opposition  to  HBL  was 
expressed  by  ma}or  oil  companies,  and 
international  association  of  tanker 
operators,  and  tug  and  barge  operators. 

8.  Altemativt  Oil  Outflow  Measures 
That  May  Be  Acceptable  to  the  Coast 
Guard 

In  §  157.410(c).  the  Coast  Guard 
proposes  to  provide  a  means  by  which 
owners  and  operators  of  existing  oil 
tankers  of  greater  than  5,000  GT 
operating  in  U.S.  waters,  without  double 
hulls,  may  comply  with  $  157.410.  In 
Ueu  of  compl3ring  with  proposed 
$  157.410  (a)  or  (b),  an  owner  or  operator 
of  an  oil  tanker  may  submit  a  request  for 
approval  to  the  Commandant  (G-MVI) 
to  use  an  alternative  measure.  The 
alternative  measure  must  be  shovm  to 
provide  as  substantial  protection  to  the 
environment  as  is  economically  md 
technologically  feasible,  and  satisfy 
general  safety  considerations. 

9.  Emergency  Lightering  Connections 

The  availability  of  ^>ecified  Uttering 
equipment  on  boidid  an  oil  tanker  would 
faciUtata  the  transfer  of  oil  from  a 
stricken  oil  tanker  to  another  vessel  Cor 
temporary  storage.  The  crew  of  a 
stricken  oil  tanker  could  prepare  fior 
lightering  and  begin  the  transfer 


immediately  after  the  other  vessel 
arrived  on  scene  md  the  tnnsfar  hoses 
were  connected.  The  time  saved  and  the 
assurance  that  reducers  would  be  on  an 
oil  tanker  minimizes  the  likelihood  of 
spillage  from  the  cargo  remaining 
aboard  the  oil  tanker  after  an  incident. 

The  Coast  Guard  has  issued  an  IFR 
under  the  authority  of  OP  A  90,  "Vessel 
Response  Plans"  (VRP)  (58  FR  7376; 
February  5, 1993),  that  also  addresses 
lightering  equipment  requirements.  The 
VRP  IFR  requires  vessel  owners  and 
operators  to  show  how  they  will  obtain 
suitable  equipment,  rather  than  have  it 
stored  aboard  the  vessel.  However, 
considering  the  moderate  cost  of  storing 
coimectors,  the  Coast  Guard  is 
proposing  to  require  this  specific 
equipment  to  be  stored  on  hoard  oil 
tankers  subject  to  this  rulemaking. 

The  proposed  §  157.420  requires  oil 
tankers  to  be  equipped  with  certain  size 
reducers;  bolts,  washers,  nuts,  gaskets, 
and  appropriate  quantities  of  spares; 
and  certain  additional  hose  connection 
equipment.  Two  of  each  size  of 
reducers,  would  be  required.  The 
equipment  must  be  stored  in  an  on-deck 
locker  as  close  to  the  manifolds  as 
practical.  This  equipment  must  meet  the 
requirements  of  46  CFR  56.25  and 
conform  to  the  descriptions  set  forth  in 
each  oil  tanker's  ship  to  ship  transfer 
procedure  as  required  by 
$  155.1035(c)(6)  or  155.1040(d)(5). 

The  public  is  invited  to  comment  on 
this  littering  requirement  whidi  is  in 
addition  to  the  VRP  requirements. 
Specific  comments  are  requested 
concerning  reducer  sizes,  bolting,  and 
flange  specifications,  etc.  Specific 
recommendations  are  requested 
concerning  die  reducer  sizes. 

Comments  Relating  to  Other 
Operational  or  Structural  Alternatives 
Mentioned  in  the  ANPRM 

In  addition  to  comments  on  the 
measures  selected,  the  Coast  Guard 
received  a  significant  number  of 
comments  on  other  measures. 

10.  Retrofit  Double  Hulls 

Qualified  support  far  the  retrofit  of 
doi^le  hidls  was  expreseed  in  seven 
comments  and  opposed  in  three 
comments.  Proponents  included  two 
U.S.  shipyards,  one  U.S.  based  operator, 
and  a  foreign  ship  operators' 
association.  The  Coast  Guard  considers 
the  retrofit  of  double  hulls  economically 
infeasible. 

11.  Retrofit  Double  Sides 

Tluee  comments  were  received 
regarding  double  eidet.  Comments  were 
from  a  barge  owner,  •  U^  based  ship 
owner,  and  a  foreign  ship  operators' 


association.  All  said  that  retrofitting 
double  sides  was  not  economically 
fmsibla.  The  Coast  Guard  agrees. 

12.  Retrofit  Double  Bottoms 

The  retrofit  of  double  bottoms  was 
supported  by  a  municipal  department  of 
environmental  protection  and  opposed 
by  two  barge  companies,  a  U.S.  based 
ship  owner,  and  a  foreign  ship 
operators'  association.  The  opponents 
said  retrofitting  double  bottoms  was  not 
economically  feasible.  The  Coast  Guard 


13.  Underpressure  Systems 

The  Coast  Guard  has  received  several 

f>roposals  advocating  the  use  of  UPS 
vacuum)  systems  to  rediu»  oil  outflow 
in  the  event  of  a  hull  rupture.  Fourteen 
comments  addressing  this  measure  were 
supportive  and  nine  were  in  opposition. 
Supporters  included  two  foreign 
shipowners'  associations  and 
proponents  of  proprietary  active 
systems.  Opposition  was  expressed  by 
an  international  tanker  operator's  group, 
two  international  oil  companies,  and 
two  U.S.  barge  operators. 

UPS  technology  is  still  in  the 
developmental  stage  and  has  no 
operational  history.  Its  practicality  and 
reliability  in  the  marine  environment 
are  unknown.  The  Coast  Guard  has 
reservations  about  its  practical 
application  aboard  oceangoing  oil 
tankers.  In  principle,  the  UPS  works  by 
creating  a  partial  vacuum  in  the  cargo 
tank  ullage  space,  thereby  keeping  me 
internal  oil  pressure  lower  thim  tito 
external  seawater  pressure. 
Theoretically,  UPS  can  reduce  oil 
outflow  in  the  event  of  groimding  and 
can  reduce  the  relative  outflow  in  the 
event  of  certain  collisions  (when  tanks  - 
are  ruptxired  only  below  wateriine). 
However,  there  are  several  technical 
concerns  that  the  Coast  Guard  believes 
must  be  addressed  and  resolved  before 
UPS  can  become  practical. 

The  UPS  must  interact  with  the  ICS 
required  aboard  certain  vessels  (46  CFR 
32.53,  Intamadonal  Convention  for  the 
Safety  of  Life  at  Sea.  1974,  as  amended 
(SOLAS)  Chapter  II-2.  Reguladon  62). 
The  basic  premise  of  UPS  is  contrary  to 
existing  international  tanker  safety 
regulations  that  presently  reqiure  IGSs 
with  positive  tank  atmospheres.  Any 
amount  of  IGS  overpressure  negates  the 
underpreaauze  effsct;  therefore,  present 
ICS  designs  must  be  modified 
substantially  in  order  to  remain  efiective 
whenever  the  UPS  is  activated.  A 
National  Academy  of  Sciences  study, 
titled  'Tmker  SoiUs:  Prevention  by 
Design,"  noted  tnat  the  installation  of 
such  a  system  would  require 
modifications  to  the  cargo,  vent,  and 
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ICSs  that  include  automation,  elaborate 
sensing,  and  monitoring  devices,  as  well 
as  additional  backup  safeguards.  The 
system  also  would  have  to  conform  to 
current  U.S.  regulations  for  vapor 
recovery  systems  on  certain  vessels. 

The  Coast  Guard  has  not  proposed 
UPS  as  a  requirement  because  of 
unproven  effectiveness,  operational 
complexity,  and  the  lack  of  operational 
history.  However,  their  relatively 
inexpensive  costs  may  make  them 
appealing  as  an  alternative.  Owners  and 
operators  of  oil  tankers  desinng  to  use 
this  alternative  could  submit  a  request 
under  §  157.410(c). 

However,  all  of  the  concerns 
regarding  the  UPS  would  have  to  be 
addressed  before  the  Coast  Guard  could 
make  a  determination  on  the  feasibility 
of  operating  an  UPS  on  a  oil  tanker.  The 
Coast  Guard  invites  specific  comments 
regarding  the  use  of  UPSs. 

14.  Rescue  Tanks/Emergency  Transfer 
Svstems 

'  A  number  of  different  proprietary 
systems  have  been  submitted  to  the 
Coast  Guard  that  can  be  categorized  as 
rescue  tanks  or  emergency  transfer 
systems.  Comments  received  regarding 
the  rescue  tanks  were  all  supportive. 
Concepts  proposed  generally  involved 
oil  transfers  from  damaged  tanks  to 
empty  segregated  ballast  tanks  and 
flexible  containment  bags.  One 
comment  recommended  an  emergency 
transfer  system  in  combination  with  an 
UPS.  Comments  were  received  from 

f>roponents  of  proprietary  systems,  a 
oreign  shipowners'  group,  system 
concept  innovators,  and  environmental 
groups. 

The  Coast  Guard  recognizes  that  a 
number  of  these  systems  appear  to  be 
technologically  feasible  and,  therefore, 
warrant  further  consideration.  However, 
these  systems  have  not  been 
demonstrated  yet  as  effective  on  a  scale 
appropriate  to  the  size  of  oil  tankers 
addressed  by  this  regulation. 
Additionally,  because  this  system  is  not 
a  structural  hull  design  alternative,  the 
system's  degree  of  effectiveness  depends 
on  varying  degrees  of  human 
interaction.  E^ectiveness  depends  upon 
crew  response  after  an  incident  and 
crew  management  and  maintenance  of 
electronic  and  mechanical  equipment. 

The  Coast  Guard  has  not  proposed 
rescue  tanks  or  emergency  transfer 
systems  as  a  requirement  because  of  its 
operational  complexity  and  lack  of 
operational  history.  Owners  and 
operators  of  oil  tankers  desiring  to  use 
this  alternative  could  submit  a  request 
under  S  157.410(c).  It  is  the  Coast 
Guard's  intention  to  develop  regulations 
under  section  4115(b)  of  OPA  90 


vtrithout  limiting  future  development  of 
economically  feasible  systems  that  can 
mitigate  further  oil  outflow  after  an 
accident.  Specific  comments  regarding 
the  use  of  rescue  tanks  and  emergency 
transfer  systems  are  invited. 

15.  ether  Operational  Measures 

The  Coast  Guard  recognizes  that 
certain  operational,  manning,  and 
equipment  carriage  measures  may 
reduce  oil  tanker  casualties  without 
excessively  burdening  oil  tanker  oumers 
or  operators.  The  comments  to  the 
ANPRM  on  these  regulations  (56  FR 
56284)  suggested  a  variety  of  measures 
the  Coast  Guard  could  take  to  increase 
the  safety  of  oil  tanker  navigation. 
Under  other  sections  of  OPA  90,  the 
Coast  Guard  is  proceeding  with  a 
number  of  nilemakings  addressing 
operational  measures  to  reduce  the  risk 
of  oil  tanker  casualties.  These  other 
sections  apply  to  all  tank  vessels,  not 
only  those  over  5,000  GT  subject  to  the 
note  under  46  U.S.C.  3703a. 
Rulemakings  under  other  provisions  of 
OPA  90  that  are  being  developed 
separately  will  not  be  discussed  in  this 
NPRM.  Additional  information  is 
provided  in  other  Federal  Register 
dociunents  for  the  following  projects: 


Automatic  Pilot 
(CX;D  91-046) 
(final  rule). 

Discharge  Removal 
Equipment  (CXjD 
90-068). 

Tug  Escorts  (CGD 
91-202). 

Vessel  Traffic  Service 
(CGD  90-020). 

Engine  Room  Man- 
ning (CGD  91-203) 
(final  rule). 

Vessel  Communica- 
tions (CGD  91-046) 
(final  rule). 

Second  Officer  on 
Bridge  (CGD  91- 
222)  (final  rule). 


58  FR  27628,  May 
10.  1993. 

57  FR  44912.  Sept. 
29,  1992. 

58  FR  16391.  Mar. 
26,  1993. 

56  FR  36910.  Aug.  1, 
1991. 

58  FR  27628,  May 
10,  1993. 

57  FR  14483,  Apr. 
21, 1992. 

58  FR  27628,  May 
10.  1993. 


Comments  on  operational  measures 
constituted  the  largest  group  of 
responses  to  the  ANPRM.  General 
support  of  these  alternatives,  in 
preference  to  more  costly  structural 
measures,  was  expressed  by  three  U.S. 
government  agencies,  an  association  of 
U.S.  operators,  and  an  international  oil 
company. 

16.  Advanced  Navigation  Equipment 

Twelve  comments  suggested  that  the 
Coast  Guard  require  that  oil  tankers 
carry  certain  types  of  advanced 
navigation  equipment,  such  as  a  Global 
Positioning  System  (GPS)  receiver  and 
Electronic  Chait  Display  and 
Information  Systems  (ECDIS). 


Differential  Global  Positioning  System 
(DGPS)  (a  system  that  enhances 
acou^cy  of  the  GPS  signals)  also  was 
suggested  as  equipment  that  should  be 
required.  One  comment  said  that  the 
aurent  standards  are  adequate.  Support 
was  broad-based  and  included  U.S. 
government  agencies,  major  oil 
companies,  environmental  groups,  and 
pilots'  associations. 

The  Coast  Guard  recognizes  the  value 
of  GPS,  DGPS,  and  ECDIS  and  believes 
that  these  systems  will  reduce  the 
number  of  vessel  groundings  and  oil 
spills.  However,  it  is  premature  to* 
require  these  systems,  because  none  are 
fully  operational.  The  GPS  network  is 
not  scheduled  to  be  fully  operational 
until  1995.  and  DGPS  will  not  be 
operational  in  U.S.  coastal  areas  until 
1996.  The  IMO  is  examining  appropriate 
standards  for  electronic  charts,  but  the 
IDefense  Mapping  Agency  and  the 
National  Ocean  and  Atmospheric 
Administration  (NOAA)  have  not  yet 
developed  a  complete  electronic  chart 
portfolio.  Once  these  systems  and 
standards  are  fully  developed,  the  Coast 
Guard  will  consider  issuing  regulations 
for  these  systems. 

A  few  comments  suggested  that  other 
types  of  navigational  equipment  should 
be  required,  including  a  certain  type  of 
sonar,  coUision  avoidance  radar,  and 
doppler  speed  logs.  One  comment 
suggested  requiring  a  sonar  that  had  an 
audible  alarm  to  warn  bridge  personnel 
of  nearby  shoals.  Presently,  33  CFR  part 
164  requires  certain  vessels  to  have  an 
echo  sounding  device,  automatic  radar 
plotting  aids  (ARPA),  and  a  device  to 
indicate  speed  and  distance. 

None  of  the  recommendations  from 
the  comments  were  incorporated  into 
the  proposed  rule  because  other  OPA  90 
rulemakings  and  future  advanced 
navigation  equipment  requirements  will 
address  the  need  for  other  navigational 
equipment.  The  issue  of  navigation 
equipment  for  all  oil  tankers  will  be 
addressed  as  a  part  of  the  Tanker 
Navigation  Safety  Study  the  Coast 
Guard  has  undertaken  under  the 
requirements  of  section  4111  of  OPA  90. 
This  study  includes  evaluating  the 
adequacy  of  navigation  equipment  and 
systems. 

1 7.  Pilotage  and  Manning 

A  number  of  comments  suggested  that 
vessel  manning  and  pilotage  policies 
and  laws  are  not  adequate  to  ensure  the 
safe  navigation  of  vessels.  Specific 
issues  included  training,  licensing,  work 
hours,  qualifications,  and  enforcement 
of  such  regulations. 

Section  4111  of  OPA  90  requires  the 
Coast  Guard  to  determine  whether 
existing  laws  and  regulations  regarding 
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vessel  personnel  are  adequate  to  ensure 
safe  oil  tanker  navigation  in  U.S.  wraters. 
In  addition  to  its  other  rulemakings,  the 
Coast  Guard  is  conducting  or  sponsoring 
a  number  of  studies  required  under 
section  4111  of  OPA  90.  These  studies 
encompass  areas  such  as  training. 
simulators,  appropriate  crew  sizes,  crew 
qualifications,  the  pilotage  system,  and 
inspection  standards.  The  Coast  Guard 
will  consider  the  results  and 
recommendations  of  these  studies  and 
may  take  appropriate  action  to  address 
any  problems  identified  in  the  studies. 

18.  Speed  Limits 

Some  comments  addressed  the  issue 
of  speed  limits.  All  but  one  stated  that 
a  national  rule  governing  the  speed  of 
oil  tankers  would  not  only  be 
inappropriate  but  may  be  dangerous 
because  of  the  maneuvering 
characteristics  of  oil  tankers.  The  Coast 
Guard  agrees  that  a  national  speed  limit 
is  not  appropriate.  Local  regulations 
governing  speed  have  been  issued  for 
certain  areas  such  as  vessel  traffic 
service  areas,  but  the  Coast  Guard  is 
neither  proposing  nor  considering  a  rule 
to  limit  the  speed  of  oil  tankers  in  all 
U.S.  waters. 

19.  Other  Measures 

Two  comments  recommended 
limiting  cargo  loading  to  canter  tanks, 
one  comment  recommended  a  recessed 
bottom,  and  two  others  recommended 
"imaginary"  double  bottoms — a  special 
water  mixture  in  the  bottom  of  the  cargo 
tanks.  A  request  for  approval  of  these 
measiu^s  could  be  submitted  imder 
§  157.410(c). 

One  comment  recommended  the 
installation  of  tank  level  or  pressure 
monitoring  devices  to  detect  the  loss  of 
oil  from  a  cargo  tank.  Tank  level  and 
pressure  monitoring  devices  are  being 
addressed  under  a  separate  rulemaking. 
The  Coast  Guard  published  an  ANPRM 
addressing  minimum  standards  for  and 
the  use  of  tank  level  or  pressure 
monitoring  devices  on  May  7. 1991  (56 
FR  21116). 

Many  comments  endorsed  more 
detailed  inspections  and  maintenance 
reqtiirements.  There  was  a  broad  range 
of  proposals  for  mandated  inspections 
involving  the  Coast  Guard  and  the 
International  Association  of 
Classification  Societies.  Specific 
recommendations  includtld  formal 
inspection  of  tugs  and  mandated 
drydocking  intervals  for  older  tankers 
and  barge*.  The  Coast  Guard  agrees  that 
inspections  and  maintenance  improve 
oil  tanker  safety.  However,  this 
rulemaking  specifically  addresses 
measures  to  roduce  oil  outflow  after 
collisions  and  groundings  and  will  not 


include  inspection  and  maintenance 
measures. 

20.  Special  Notice  of  Arrival 
Requirement 

The  National  Transpoitaticm  Safety 
Board  (NTSB)  recommended  that  the 
Coast  Guard  require  oil  tankers  to 
include  their  IMO  international  number 
when  making  their  advance  notice  of 
arrival  report  required  by  §  160.207.  The 
Coast  Guard  agrees. 

On  August  31. 1988.  the  cargo  tank  of 
the  foreign  oil  tanker  FIC^A  exploded 
while  the  vessel  was  moored  in  Long 
Island  Sound.  The  Coast  Guard  was 
unable  to  identify  the  FIONA  before  its 
arrival  in  the  U.S.  because  the  FIONA 
had  previously  changed  names.  If 
properly  identified,  the  Coast  Guard 
mignt  have  determined  from  its  Marine 
Safety  Information  System  (MSIS)  data 
that  the  FIONA  was  a  vessel  requiring 
special  attention. 

In  1987,  IMO  established  the  Ship 
Identification  Number  Scheme,  which 
uses  the  Lloyd's  Register  of  Shipping 
Identification  Niunbers.  Lloyd's  assigns 
an  identification  number  to  an  oil  tanker 
when  it  enters  service.  This  number 
remains  with  that  particular  vessel 
forever.  By  using  such  a  system,  the 
Coast  Guard  would  be  able  to  better 
identify  and  target  oil  tankers  for 
boarding.  Section  160.207  will  be 
amended  to  require  the  owners  or 
operators  of  all  foreign  flag  vessels 
constructed  or  adapted  to  carry,  or  that 
carry,  oil  in  bulk  as  cargo  or  cargo 
residue  to  include  their  IMO 
international  number  when  reporting 
the  arrival  of  their  vessel.  This  proposed 
regulation  will  also  require  new  tank 
vessels  which  are  not  subject  to  section 
4115(b)  of  OPA  90,  to  report  their 
international  number  under  the 
authority  of  33  U.S.C.  1231. 

Regulatory  Evaluation 

This  proposal  is  major  under 
Executive  Order  12291  because  the  cost 
to  the  economy  would  be  over  $100 
million  annually  for  at  least  5  of  the  17 
years  the  regulation  is  in  effect.  This 
proposed  regulation  is  significant  under 
the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11040;  February  26.  1979)  because  of 
substantial  public  interest  in  the 
proposed  rule.  A  draft  RIA  is  available 
in  the  docket  for  inspection  or  copying 
where  indicated  imder  "ADDRESSES." 

The  Coast  Guard  intends  to  conduct  a 
comprehensive,  programmatic  RIA  for 
all  regulations  issued  under  titles  IV  and 
V  of  OPA  90,  once  they  are  all 
completed.  This  comprehensive  RIA 
will  evaluate  the  hiteraction  of  rules 
relative  to  each  other  and  assess  their 


impacts  in  toto.  However,  since  the 
rules  will  be  promulgated  individually 
over  several  years,  each  rule,  as  it  is 
developed,  undergoes  an  interim 
evaluation  against  a  baseline  that 
assumes  other  OPA  90  requirements  are 
not  implemented. 

The  proposed  structiual  and 
operational  measures  mandated  by  this 
rule  would  apply  to  certain  tank  vessels 
greater  than  5,000  GT  operating  in  U.S. 
waters.  These  vessels  would  be  required 
to  be  fitted  with  protectively  located 
non-oil  spaces  (PL/Spaces)  or  have  other 
structiuBl  or  operational  arrangements, 
such  as  HBL.  if  those  alternatives  ensure 
equal  protection  against  oil  pollution  in 
the  event  of  collision  or  grounding  as 
would  be  offered  by  PL/Spaces.  Vessels 
would  also  be  required  to  carry 
lightering  equipment.  In  addition,  each 
foreign  flag  vessel  would  be  required  to 
report  its  IMO  shipping  number  to  the 
Coast  Guard  Captain  of  the  Port  when 
reporting  its  advance  notice  of  arrivaL 
The  requirements  would  take  effect  3 
years  from  the  publication  date  of  the 
final  rule. 

The  costs  and  benefits  of  the 
alternatives  are  based  on  "economically 
feasible  conversions."  This  approach 
evaluates  the  opportunity  costs  of 
retiring  a  vessel  and  the  costs  to  retrofit 
a  vessel  with  only  a  few  years  of  service 
remaining.  The  approach  recognizes 
that  if  the  cost  of  retrofitting  a  vessel  is 
greater  than  the  cost  of  retiring  it,  the 
vessel  will  be  retired. 

Costa 

The  present  value  of  the  cost  of  this 
regulation  for  the  period  1998  through 
2015,  when  the  double  hull  rule  is 
phased-in,  is  estimated  at  $579  million. 
When  the  money  is  allocated  on  the 
basis  of  project  type,  the  bulk  of  these 
costs,  $573  million,  are  associated 
directly  with  struct\iral  modifications  to 
build  PL/Spaces.  The  remaining  $6 
million  covers  additional  required 
emergency  lightering  equipment.  When 
the  costs  are  allocated  on  the  basis  of 
vessel  type,  costs  for  tankships  are 
estimated  at  $561  million  and  costs  for 
U.S.  flag  barges  are  estimate  at  $18 
million.  Jones  Act  vessels  account  for 
$125  million  of  total  costs. 

The  principal  costs  of  PL/Spaces  and 
altem^ves  arise  from  capital  costs, 
opportunity  costs  while  the  vessel  is  out 
of  service  for  modifications,  increases  in 
operating  costs  resiilting  from  required 
modifications,  and  rediiced  revenue 
attributable  to  loss  of  cargo  carrying 
capacity  and  resulting  decreases  in 
operating  efficiencies. 

The  projected  annual  cost  of 
implemanting  this  regulation  oeaks  at 
$164  million  in  1977  and  declines  to  0 
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by  the  year  2015.  The  decline  la 
attributable  to  retirement  of  older  ships 
resulting  from  the  phased-in 
implementation  ox  double  hull 

requirements. 

Summary  of  Benefits    - 

The  principal  benefit  from  the 
proposed  regulation  for  existing  vessels 
is  the  reduction  of  oil  spilled  in  the 
marine  environment  with  a 
corresponding  reduction  in  natural 
resource  damages  and  cleanup  costs. 
Benefits  are  expressed  as  barrels  of  oil 
not  spilled,  but  are  quantified  in 
monetary  terms  because  of  the 
complexities  of  valuing  a  non- 
occiirrence.  These  benefits  are  assumed 
to  begin  in  1997  and  continue  until  the 
vessels  are  retired  in  accordance  with 
the  OPA  90  double  hull  implementation 
schedule  (See  part  157,  appendix  G).  In 
determining  the  probable  benefits  of  this 
proposed  reg\ilation,  the  Coast  Guard 
did  not  consider  the  potential 
interaction  between  tne  existing  vessel 
requirements  and  other  regulations 
under  OPA  90  rulemakings. 

The  Coast  Guard  estimated  that  the 
reouirements  for  PL/Spaces  would 
reduce  oil  outifbws  by  30  percent  from 
vessels  buih  according  to  pre-MARPOL 
specifications  which  are  Involved  In 
collisions.  For  groundings,  this  oil  spill 
reduction  was  estimated  at  15  percent 
Spills  due  to  structural  failure  were  also 
estimated  to  be  reduced  by  15  percent 

The  present  value  of  benefits  due  to 
spill  prevention  would  be  20.644  barrels 
of  oU  not  spilled.  This  quantity  was 
calculated  using  a  10  percent  discoimt 
rate  over  the  17  year  lifB  of  this 
regulation.  Unit  costs  of  benefits  would 
total  $28,000  per  barrel  of  oil  not 
spilled.  After  the  development  of  the 


RIA  but  prior  to  the  publication  of  this 
NPRM.  tne  Office  of  Management  and 
Budget  (OMB)  issued  new  guidance  on 
preparation  of  benefit-cost  analyses 
(Circular  No  A-94,  57  FR  53519. 
November  10. 1992).  The  Coast  Guard 
will  use  that  guidance  in  preparing  the 
RIA  to  accompany  the  final  nile. 

The  principal  benefit  of  carrying 
lightering  equipment  on  board  woiild  be 
to  fedlitate  rapid  oil  transfer  fitnn  a 
stricken  tank  vessel  to  a  temporary 
storage  vessel.  This  ability  to  rapidly 
transfer  oil  will  minimize  the  risk  of 
further  spillage  by  removing  cargo,  as 
when  the  EXXON  VALDEZ  lightered  to 
the  EXXON  BATON  ROUGE.  Although 
the  probable  benefits  of  Ughtering 
equipment  on  board  tankers  cannot  be 
calculated,  substantial  benefits  could 
accrue  in  the  small  nimiber  of  cases 
thes<;  connectors  may  be  used. 

Phase-In  Alternates 

The  principal  alternative  considered 
was  to  require  existing  vessels  over 
5,000  GT  to  meet  the  phase-in  schedule 
contained  in  Regulation  13G  to  Annex 
I  of  MARPOL  73/78,  effective  ^lly  6, 
1995.  This  regulation  reqiiires 
conversico  when  an  existing  oil  tanker 
becomes  25  years  old.  The  present  value 
of  the  cost  of  this  proposal  from  1995 
through  2015  (the  yeur  in  which  the 
double  hxill  rule  is  fully  phased-in)  is 
estimated  to  be  $141  million.  The 
present  value  of  the  benefits  of  this 
provision  would  be  3,605  barrels  of  oil 
not  spilled. 

The  principal  dioice  of  timeframes 
was  between  a  three  year  phase-in  of 
proposed  requirements  for  existing 
vessels,  and  the  Regulation  13G  phase- 
in.  The  three  year  phase-in  would  cost 
the  industry  an  estimated  $570  milUon 


net  present  value  to  ccnnply,  but  the 
domestic  fleet  would  bear  only  15 
percent  of  the  total  cost,  an  estimated 
$86  million.  Under  the  Regulation  13G 
phase-in  option,  the  domestic  fleet 
woxild  carry  100  percent  of  the  total 
cost,  or  an  estimated  $141  miUion. 

Further,  \mder  the  three  year  phase-in 
option,  an  estimated  20,644  barrels  of 
oil  would  not  be  spilled  with  the 
proposed  measures,  providing  a  cost-to- 
benefit  ratio  of  $28,000  per  barrel  of  oil 
not  spilled.  Under  the  13G  phase-in 
option,  only  an  estimated  3,605  barrels 
of  oil  would  not  be  spilled  with  the 
proposed  measures,  resulting  in  a  cost- 
to-benefit  ratio  of  $39,000  per  barrel  of 
oil  not  spilled. 

The  Coast  Guard  is  cognizant  of 
Congress's  desire  to  improve  the 
condition  of  the  existing  vessel  fleet  as 
soon  as  possible.  While  the  Regulation 
13G  option  would  start  compUance 
sooner  on  vessels  already  over  25  years 
old,  it  would  allow  younger  vessels  to 
delay  compliance  for  years,  and  the 
international  fleet  would  never  comply. 
The  three-year  phase-in  option  would 
require  prompt  compliance  by  all  tank 
vessels  regardless  of  age. 

In  sum.  the  advantages  of  the  three 
year  phase-in  option,  as  compared  to  the 
Regulation  13G  phase-in  option,  would 
be:  (1)  Less  cost  to  the  domestic  fleet;  (2) 
greater  environmental  benefit;  (3) 
improved  cost/benefit  ratio;  and  (4) 
consistency  with  Congressional  intent 
The  singular  significant — but  not 
overriding—disadvantage  of  the  three- 
year  phase-in  option  would  be  the 
greater  overall  cost  to  industry. 
Comparison  data  are  summarized  in  the 
following  table. 
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Section  4115(b)  Existing  Tank  Vessel  Hull  Requirements  Comparison  of  Protectively  located  Spaces 
Requirement  Under  3- Year  Phasehn  v.  MARPOL  ia-G  Requirements  ^— Continued 
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1  Effective  date  of  final  rule:  31  DEC  1994;  MARPOL  13Q  requirement  effective  6  JUL  1995;  3  yr.  phase-in  period  results  in  compliance  of  31 
dec  1997. 

a  Barges  (U.S.  flag)  and  small  tanker  categories  add  to  small  vessels.  Small  vessel  and  large  vessel  categories  add  to  total.  Jones  Act  vessels 
are  Indudea  within  both  small  and  large  vessel  categoriee. 

sDlscounted  to  1992  dollars  at  10  percent 


A  second  alternative  considered  was 
to  require  that  vessels  be  loaded  only  to 
the  point  of  hydrostatic  balance. 
Hydrostatic  balance  results  when  the 
cargo  pressure  and  vapor  pressure 
exerted  on  the  bottom  shell  plating 
which  forms  a  single  boundary  between 
the  cargo  and  the  sea  do  not  exceed  the 
external  hydrostatic  water  pressure. 
"Economically  faasible  conversion" 
analysis  indicated  that  155  vessels 
would  need  to  be  retired  imder  this 
alternative.  The  present  value  of  the  cost 
of  using  HBL,  including  the  cost  of 
retiring  155  vessels,  is  estimated  to  be 
$3.0  billion.  The  present  value  of  this 
alternative's  benefit  would  be  163,880 
barrels  of  oil  not  spilled.  Compared  with 
PiySpaces,  this  alternative  wo\Ud 
provide  substantially  greater  benefits  in 
terms  of  barrels  not  spilled,  but  at 
substantially  greater  costs  to  indxistry. 
The  Coast  Guard  will  accept  this 
method  as  a  suitable  means  of 
compUance  with  this  regulation. 

A  third  alternative  considered  was  to 
require  PL/Spaces  plus  HBL  together. 
"Economically  feasible  conversion" 
analysis  indicated  that  231  vessels 
woiild  be  retired  under  this  alternative. 
The  present  value  of  the  cost  of  PL/ 
Spaces  plus  HBL  together  would  total 
$4.2  billion  and  the  present  value  of 
expected  benefits  would  be  145,159 
barrels  of  oil  not  spilled. 

This  alternative  would  be  40  percent 
more  costly  than  HBL  alone  and 
compared  with  HBL  alone,  would  yield 
an  11  percent  reduction  in  benefits,  in 
large  part  because  none  of  the  existing 
fleet  already  comply  and,  in  contrast 
with  HBL  alone,  76  additional  tank 
vessels  would  likely  be  retired  rather 
than  converted. 


However,  the  combined  use  of  PL/ 
Spaces  and  HBL  would  yield  substantial 
benefits  in  barrels  of  oil  not  spilled,  the 
Coast  Guard  will  accept  this  method  as 
a  suitable  means  of  compliance  with 
this  regulation. 

A  fourth  alternative  considered  was  to 
require  double  bottoms.  The  present 
value  of  the  cost  of  double  bottoms 
would  total  $1.2  billion,  which  would 
be  expected  to  yield  benefits  at  a  present 
value  totaling  38,163  barrels  of  oil  not 
spilled.  Although  the  double  bottom 
alternative  would  be  far  less  costly  than 
either  HBL  alone  or  HBL  plus  PL/ 
Spaces,  the  double  bottom  alternative 
would  be  more  than  twice  as  expensive 
as  PL/Spaces  alone.  However,  the 
present  valine  of  benefits  exceed  those 
ror  PL/Spaces,  so  the  Coast  Guard  will 
accept  double  bottoms  as  a  suitable 
method  of  compliance  with  this 
rulemakinB. 

A  fifth  alternative  considered  was  to 
require  double  sides.  The  present  value 
of  the  cost  of  double  sides  would  be 
$1.7  billion.  The  RIA  prepared  for  the 
Coast  Guard  indicated  that  this  costly 
alternative  would  yield  no  clear 
benefits.  However,  the  Coast  Guard 
recognizes  that  double  sides  may 
prevent  oil  discharges  during  certain 
casualties  and  therefore,  the  Coast 
Guard  will  accept  double  sides  as  a 
suitable  method  of  compUance  with  this 
rulemaking. 

A  sixth  altemative  considered  was  the 
use  of  emergency  rescue  systems  (ERS). 
An  analysis  of  the  system  based  upon 
the  propriety  design  of  the  system's 
principal  proponents  indicated  that  the 
present  value  of  the  system's  cost  would 
be  $1.2  billion,  resulting  in  benefits  of 
148,334  barrels  of  oil  not  spilled,  net 
present  value. 


According  to  the  manufacturer,  the 
ERS  is  located  inside  the  tank  vessel.  In 
the  event  of  a  grounding  or  collision,  the 
ERS  is  designed  to  qxiickly  contain  the 
oil  while  the  oil  is  still  in  the  tank.  This 
is  accompUshed  using  high  flow  rate 
pumps  attached  to  flexible  containment 
bags  that  expand  and  conform  to  the 
internal  structiire  of  the  tank.  The 
system's  effectiveness  is  inversely 
proportional  to  the  initial  oil  outflow 
rate  from  the  breached  hull  and 
proportional  to  the  design  flow  rate  of 
the  ERS.  This  altemative  has  not  been 
proven  and  the  costs  and  benefits 
shown  above  are  based  on 
manufacturer's  representations.  The 
Coast  Guard  will  evaluate  all  proposals 
using  ERS  on  an  individual  vessel  basis. 
A  seventh  altemative  considered  was 
the  use  of  ERS  and  HBL  together.  The 
present  value  of  the  cost  for  such  an 
altemative  would  be  $2.1  billion.  The 
present  value  of  benefits  for  ERS  plus 
HBL  would  be  203,719  barrels  of  oil  not 
spilled.  Based  on  "economically  feasible 
conversion"  analysis  partially 
dependent  on  manufacturer's 
representations,  the  benefits  of  the  ERS 
plus  HBL  system  total  nearly  one-third 
greater  than  the  benefits  for  HBL  alone. 
However,  as  indicated  in  the  discussion 
of  the  sixth  altemative,  the  ERS 
component  of  this  combination  has  not 
been  proven  effective,  and  the  Coast 
Guard  will  evaluate  this  proposed 
combination  of  systems  on  an 
individual  vessel  basis. 

An  eighth  altemative  considered  was 
the  use  of  UPS.  The  present  value  of  the 
cost  of  this  option  would  be  $367 
million.  The  present  value  of  the 
benefits  are  estimated  to  be  245,962 
barrels  of  oil  not  spilled.  UPS  is  an 
active  inert  gas  control  system  that 
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controls  the  underpressure  in  the  tank 
ullage  space  to  a  valve  that  would 
prevent  oil  spillage  above  the  line  of 
rupture.  The  system  equalizes  the 
pressure  forces  inside  and  outside 
ruptured  tanks  using  exhaust  hoses 
tapping  into  the  IGS.  This  alternative 
has  not  been  proven.  Costs  and  benefits 
as  shown  are  oased  on  manufacturer's 
representations.  The  Coast  Guard  will 
evaluate  all  proposals  using  UPS  on  an 
individual  vessel  basis. 

I  Finally,  the  Coast  Guard  considered 
aiii  alternative  to  require  the  use  of 
emergency  rapid  transfer  systems 
(ERTSJ.  According  to  an  analysis  of  data 
provided  by  this  system's  main 
proponents  concerning  the  propriety 
design,  the  present  value  of  the  cost  of 
ERTS  would  be  $2.9  billion.  The  present 
value  of  benefits  would  be  242,606 
barrels  of  oil  not  spilled.  ERTS  consists 
of  pipes  with  blank  flanges  that  connect 
ca^o  tanks  to  ballast  tanks.  When 
damage  to  a  tank  occurs  and  the  cargo 
level  drops,  sensors  automatically  cause 
the  flange  bolts  to  be  ruptured.  Cargo 
flows  rapidly  from  the  damaged  tank 
Into  the  empty  ballast  tank  by  force  of 
gravity.  "Biis  alternative  has  not  been 
proven  and  the  above  costs  and  benefits 
are  based  on  manufacturer's 
representations.  The  Coast  Guard  will 
evaluate  all  proposals  using  ERTS  on  an 
individual  vessel  basis. 

The  Coast  Guard  used  capital  cost  and 
benefit  estimates  provided  by 
proponents  of  the  ERS,  UPS,  and  ERTS 
to  evaluate  those  systems.  The  act:uracy 
of  those  data  cannot  be  verified. 

The  Coast  Guard  proposes  PL/Spaces 
for  several  reasons.  This  option  will 
reduce  the  amount  of  oil  spilled  into  the 
marine  environment,  requires  no  human 
Interface,  uses  simple  principles,  is 
relatively  inexpensive,  and  has  proven 
to  be  effective. 

The  RIA  showed  that  some  of  the 
alternatives  are  associated  with  more 
benefits  or  lower  costs  than  PL/Spaces. 
However,  the  Coast  Guard  decided  not 
to  require  installation  of  some  of  these 
measures  on  oil  tankers  because  the 
effectiveness  of  such  measures  has  not 
been  proven.  As  noted  earlier  in  the 
NPRM,  the  Coast  Guard  would  allow 
other  measures  in  lieu  of  PL/Spaces  to 
be  installed  on  existing  vessels  after 
consideration  on  a  vessel-by-vessel 
basis.  The  Coast  Guard  found  that  the 
ideas  of  parties  who  commented  on  the 
ANPRM  have  merit  and  that  those  ideas 
should  not  be  discarded  merely  because 
the  effectiveness  of  measvires  proposed 
in  their  comments  has  not  yet  been 
proven. 

The  Coast  Guard  does  not  Mrish  to 
inhibit  progress  and  expects  that  owners 
and  operators  of  oil  tanicers  may  pursue 


measures  and  systems  costing  less  than 
PL/Spaces  if  they  are  convinced  of  their 
reliability  and  safety.  As  a  result,  the 
total  cost  to  implement  the  measures 
required  by  this  rule  may  be  less  than 
the  $579  milhon  estimated  herein. 

The  Coast  Guard  also  does  not  wish 
to  limit  innovation  in  the  methods 
utilized  to  achieve  the  goal  of  increased 
environmental  protection  at  the  lowest 
practical  cost.  To  that  end,  the  Coast 
Guard  specifically  seeks 
recommendations  and  comments  on  the 
possibihty  of  providing  economic 
incentives  with  regard  to  this  proposed 
rulemaking. 

The  purpose  of  an  economic 
incentives  program  for  this  rulemaking 
must  be  clearly  focused.  The  Coast 
Guard  envisions  that  such  a  program 
would  need  to  be  focused  on  either 
improving  potential  total  benefits,  for 
example,  in  terms  of  estimated  barrels  of 
oil  not  spilled,  or  reducing  potential 
costs.  It  is  not  practical  to  promote  faster 
conversion  because  urgency  is  already  a 
prime  consideration.  The  proposal  calls 
for  implementation  within  three  years  of 
pubhcation  of  the  6nal  rule.  Earlier 
implementation  is  impractical  because 
the  rule  is  designed  to  permit  vessel 
owners  to  accomplish  measures  during 
normal  dry  docking.  Postponement  is 
impractical  because  some  vessels  would 
avoid  conversion,  benefits  would  be 
substantially  reduced,  and 
Congressional  intent  would  be  thwarted. 

Economic  incentives  have  been  used 
successfully  in  air  pollution  abatement 
and  aircraft  noise  pollution  reduction 
programs.  It  may  be  possible  to  develop 
an  innovative  program  as  part  of  this 
rulemaking  which  would  achieve  the 
same  level  of  environmental  protection 
while  significantly  lowering  the  overall 
cost  to  industry.  The  EPA  air  pollution 
abatement  program  allows  companies 
which  do  not  expend  the  full  Umit  of 
their  air  pollution  permit  to  sell  the 
remainder  of  their  permit  to  another 
company.  The  FAA  aircraft  noise 
pollution  reduction  program  allows  an 
airline  which  improves  one  airplane 
earlier  than  required  to  delay  the 
improvement  of  another  airplane.  While 
neither  of  these  concepts  may  be 
directly  transferable  to  this  particular 
rulemaking,  they  do  illustrate  the  types 
of  innovative  programs  which  are 
sought  here.  In  the  case  of  this 
rulemaking,  there  are  large  differences 
in  the  cost-e^ectiveness  of  alternative 
actions,  both  within  and  across  the 
vessel  categories.  On  its  face,  this  fact 
suggests  that  a  carefully  designed 
economic  incentive  mechanism  has  the 
potential  for  large  cost  savings  and/or 
improved  environmental  protection. 


Table  2  is  derived  from  research 
presented  in  the  Existing  Vessel  Hull 
RIA  (July  1993)  and  shows  prospective 
costs  and  benefits  of  the  proposed 
rulemaking  by  type  of  vessel  and  type 
of  measure  in  three  displays — 
descending  in  order  of  benefits, 
ascending  order  to  costs,  and  ascending 
order  of  cost-per-benefit.  The  table  is 
based  on  economically  feasible 
conversions  to  proven  technologies, 
rather  than  unproven  technologies  for 
which  data  are  based  on  the 
manufacturer's  representations.  With 
the  exception  of  the  zero  cost-and- 
benefit  items,  each  display  highhghts 
toward  the  top  of  the  list  the  most 
favorable  measures  upon  which  the 
display  is  ordered.  By  reading  down  the 
table  and  including  a  selection  from 
each  vessel  category — barges,  small 
tankers,  and  large  vessels—the  "best" 
selections  for  maximizing  benefits, 
minimizing  costs,  and  minimizing  costs 
per  benefit  can  be  identified.  (Jones  Ad 
vessels  are  shown  for  Information  only 
and  do  not  comprise  a  single,  additive 
category.) 

Table  2-a  shows  that  by  using  proven 
measures  (rather  than  unproven 
technologies  for  which  data  are  based 
on  manufacturer's  representations),  a 
combination  of  HBL  for  small  tankers, 
PL/S+HBL  for  lai^e  vessels,  and  PL/S 
for  barges  yields  tiie  maximum  potential 
benefit  for  the  measures  tested. 

•  Combined  benefits  for  economical 
fleet  conversion  to  maximize  benefits 
would  be  an  estimated:  307,346  barrels 
of  oil  not  spilled. 

•  However,  the  cost  to  achieve  this 
maximum  level  of  benefit  would  be: 
$4,517  billion. 

•  Cost-per-benefit  would  average  an 
estimated:  $14,700  per  barrel  not 
spilled. 

Table  2-b  shows  that  among  proven 
measures,  PL/Spaces  for  barges,  small 
tankers,  and  large  vessels  minimizes 
cost.  (PL/Spaces  is  the  basic  measure 
recommended  in  this  proposed 
rulemaking,  although  the  Coast  Giiard 
will  permit  any  proven  approach  and 
will  consider  proposals  for  unproven 
technology  on  an  individual  basis.) 
Under  PL/Spaces — 

•  Combined  benefits  for  economical 
fleet  conversion  to  minimize  costs 
would  be  an  estimated:  20,684  barrels  of 
oil  not  spilled. 

•  However,  the  cost  of  achieving  this 
level  of  benefit  would  be  only:  $579 
million. 

•  Cost-per-benefit  would  average  an 
estimated:  $27,990  per  barrel  not 
spilled. 

Table  2-c  shows  that  the  lowest  cost- 
per-benefit  would  be  achieved  by  using 
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PL/Spaces  for  barges,  HBL  for  small 
tankers,  and  SBT  for  large  vessels. 

•  Combined  benefits  for  economical 
fleet  conversion  to  minimize  costs 
would  be  an  estimated:  260,493  barrels 
of  oil  not  spilled. 

•  However,  the  cost  of  this  benefit 
would  nearly  quadruple  to:  $2,203 
billion. 

•  But  cost-per-benefit  would  average 
an  estimated:  $8,457  per  barrel  not 
spilled,  almost  half  the  level  of  the 
maximum  potential  environmental 
benefits,  and  less  than  one-third  the 
level  which  minimizes  costs. 

Table  3  is  identical  to  Table  2,  except 
that  the  models  are  highlighted  to  show 
choices  that  would  result,  were 
speculative  approaches  freely  permitted 
in  an  economic  incentive  scheme. 
Speculative  approaches  are  those  which 
are  unproven  and  for  which  data  were 
provided  by  the  measures'  promoters. 
These  are  UPS.  ERS.  and  ERTS.  Table  3- 
a  shows  that  the  environmental  view 
would  remain  the  same.  However,  both 
the  industry  view  and  the  economic 
view  would  shift  choices  to  the  UPS 
system,  which  could  be  applied  to  all 
vessels. 

•  Were  UPS  data  in  fact  correct  and 
the  system  proven,  reliable  and 
effective,  combined  benefits  for 
economical  fleet  conversion  would  be 
an  estimated:  245.962  barrels  of  oil  not 
spilled. 

•  However,  the  cost  of  this  benefit 
would  be  the  lowest  of  all  alternatives, 
only:  $367  million. 

•  And  the  cost-per-benefit  would 
average  an  estimated:  $1,492  per  barrel 
not  spilled. 

As  written,  this  proposed  rulemaking 
recommends  the  internationally 
accepted  PL/Spaces  approach,  but  will 
permit  alternative  options.  The  Coast 
Guard  recognizes  that  in  the  absence  of 
a  command-and-control  regulation  that 
mandates  either  benefit  maximization  or 
cost-per-benefit  minimization,  and 
without  a  well-designed  economic 
incentive  system,  vessel  owners  will 
gravitate  to  the  PL/Spaces  option.  It  is 
the  least  expensive  measure  using 
proven  technology,  and  it  conforms 
with  the  international  hardware 
requirements  of  MARPOL  Regulation 
13G. 


Economic  incentives  would  need  to 
be  designed  to  cause  measures  which 
would  result  in  either  greater  benefits 
for  some  vessel  groups,  or  a  lower  cost- 
per-benefit  for  some  vessel  groups,  than 
PL/Spaces,  to  be  more  financially 
attractive  than  PL/Spaces.  To  this  end, 
the  Coast  Guard  solicits  detailed,  clear 
comments  on  the  specific  nature  of  such 
incentives. 

Coast  Guard  also  solicits  comments 
on  how  the  public  views  the  additional 
overhead  necessary  to  administer  such  a 
program  and  requests  views  concerning 
funding  the  administration  of  such  an 
economic  incentives  program.  The 
Federal  Aviation  Administration  reports 
that  a  desktop  computer,  a  specialist  to 
track  the  program,  plus  some  setup  costs 
and  supervisory  time  are  satisfactory  to 
administer  the  carry-forward 
compliance  credit  provisions  of  their 
noise  abatement  rules.  In  contrast  to  a 
worldwide  fleet  of  about  5,000  airplanes 
reported  by  FAA  as  being  tracked  under 
their  rule,  the  Coast  Guard  would  need 
to  track  credits  for  about  800  vessels. 
However,  the  program  might  become 
considerably  more  coihplex  if  the 
credits  were  marketable,  as  companies 
would  likely  be  required  to  report  credit 
transfers  or  sales  to  the  Coast  Guard. 

In  addition,  the  Coast  Guard  requests 
comments  on  an  approach  in  which 
Coast  Guard  would  assign  credit  points 
for  certain  measures  and  combinations 
of  measures  for  improving  existing 
vessel  hulls.  As-yet-unconverted  vessels 
would  receive  no  points.  Vessels  that 
converted  to  the  baseline  lowest-cost 
proven  measure,  PL/Spaces,  or  already 
have  PL/ Spaces,  would  receive  a  Coast 
Guard  Certificate  of  Measures  and 
Points  for,  say,  one  point.  Vessels  that 
converted  to  more  beneficial  measures 
would  receive  Coast  Guard  Certificates 
of  Measuj'es  and  Points  that  certified 
additional  points. 

The  point  system  would  serve  as  an 
indicator  of  environmental  risk,  in 
which  the  most  points  indicated  the 
most  risk  ruduction.  Vessel  owners  or 
operators  could  then  present  the  Coast 
Guard  Certificate  of  Measures  and 
Points  to  insurers.  In  turn,  insurers 
would  make  market-based  judgments 
over  the  life  of  the  vessel,  based  in  large 
part  upon  the  level  of  points  certified  by 


the  Coast  Guard.  Insurers  would  rule  on 
the  actual  value  of  the  measures,  and 
express  those  values  in  insurance 
premium  levels. 

One  market  incentive  alternative 
would  be  to  allow  the  unrestricted 
exchange  and  use  of  credits  among 
vessel  owners.  Owners  of  vessels  for 
which  highly  protective  measures  were 
relatively  inexpensive  could  generate 
credits  by  implementing  such  measures. 
Those  credits  would  then  be  available 
for  vessels  whose  compliance  costs 
would  otherwise  be  prohibitively 
expensive. 

However,  there  are  some  practical 
problems  with  respect  to  evaluating 
programs  such  as  PlVSpace  credits. 
Principally,  available  economic  models 
evaluate  costs  for  economic  or  total  fleet 
conversions  to  each  measure.  But  they 
do  not  reveal  total  per-vessel  costs  or 
the  interactive  effects  of  fleet  segments 
converting  to  a  range  of  measures. 
Because  of  the  extremely  high  cost  of 
having  the  models  reworked  and  limited 
available  resources,  the  Coast  Guard 
must  estimate  costs  and  benefits  of 
measures  and  combinations  based  on 
data  available  in  its  RIA. 

There  are  also  policy  problems  with 
regard  to  such  a  program.  These 
problems  include  (1)  The  basic 
differences  between  regulating  fixed 
industrial  facilities  and  mobile  vessels 
which  spend  a  significant  amount  of 
their  time  out  of  U.S.  jurisdiction;  (2) 
the  inconsistency  which  this  would 
create  with  the  international  regulatory 
system  and  the  fact  that  any  "credits" 
acquired  under  a  market  incentives 
system  could  not  be  used  in  foreign 
waters;  and  (3)  the  fact  that  while  air 
pollution  and  noise  pollution  are 
authorized  at  certain  levels,  there  is  no 
authorized  level  of  oil  pollution. 

For  several  reasons,  the  Coast  Guard 
does  not  believe  it  can  or  should  allow 
a  market  incentive  mechanism  that 
would  permit  some  carriers  an 
exemption  from  or  reduction  of  the 
basic  "floor"  requirement  for 
improvement  measures  set  forth  in  this 
proposed  rulemaking.  The  Coast  Guard 
seeks  comment  on  these  and  other 
issues,  with  particular  emphasis  on 
whether,  and  how,  these  problems 
might  be  overcome. 
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Table  2.— Existing  Vessel  Hull  Measures:  Selected  Models  To  Maximize  Benefits,  Costs,  and  Cost-Per- 

Benefit  Ratio,  Based  on  Proven  Approaches 


Vessel  type  and  measure 


Benefit 


Bbtsns 


Cost 


Smillion 


Cost  per 
•benefit 


$1,000/ 
t)bisns 


Tat>le  2-a.— Environmental  (Benefit  Maximization)  Model:  Existing  vessef  hull  costs  &  benefits  shown  by  vessel  type  and  measures,  ordered  by 
benefits 

1 

12 

10 

8 

8 

6 

6 

3 

38 

19 

8 


All  vsis:  UPS  

Not  bgs:  ERTS 

Not  bgs:  ERS+HBL  ... 

Not  bgs:  ERS  

•9ml  Tnkr:  HBL* 

•Smitnkr  HBL-PM* 

Jones:  HBL  

Jones:  HBL -PM  

•Lge  vsl:  PLS+HBL*  .. 
SmI  tnkr  PLS+HBL  ... 

SmI  tnkr  SBT 

Lge  vsl:  HBL  

Lge  vsl:  SBT  

Lge  vsl:  DB 

Jones:  SBT  

Lge  vsl:  HBL -PM  .... 

Jones:  PLS 

SmI  tnkr  DB 

•Barges:  PLS^  

Jortes:  PLS-fHBL 

SmI  tnkr  PLS 

Lge  vsl:  PLS 

Jones:  DB  

Barges:  ERS  

Barges:  HBL 

Barges:  SBT 

Barges:  ERTS  

Barges:  DB 

Barges:  HBL-PM 

Barges:  ERS+HBL  .... 
Barges:  PLS-fHBL 

Model  Results  


245,962 

367 

242,606 

2.860 

203,719 

2,094 

148.334 

1,166 

115,270 

894 

104.502 

678 

103,879 

648 

96.488 

305 

76,912 

2.927 

68.247 

1.310 

65,795 

544 

47,858 

2.122 

30,059 

613 

27.346 

722 

22.175 

115 

14.531 

1,028 

12,533 

86 

10,817 

452 

10,662 

18 

10,225 

626 

5.795 

251 

4,227 

310 

3,284 

265 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

307,346 

4.517 

20 

26 

5 

71 

7 

42 

2 

61 

43 

73 

81 

0 

0 

0 

0 

0 

0 

0 

0 

14.697 


Table  2-b.— Vessel  Owner/Operator  (Cost  Minimization)  Model:  Existing  vessel  hull  costs  &  benefits  shown  by  vessel  type 
dered  by  costs 

Barges:  ERS+HBL 

Barges:  HBL-PM 

Barges:  DB •• 

Barges:  ERTS  ~~ 

Barges:  PLS+HBL  ., - ~ 

Barges:  SBT — .....„~^.......,. ~ 

Barges:  ERS  ~ ~~..~~ — ~ 

D8rQ6S>  iiDL  ••• •«••».•»•••••••••••••■■■••••••••••••••••••••••»•••••••••••••••••••••••••••#••••••••••••••••••••■••••••••••••••••••••••■•••••••••• 

•Barges:  PLS* -.. -~ ~ ~ • 

Jones:  PLS , v • 

Jones:  SBT ~ "~ 

•SmI  tnkr  PLS* ~ — 

Jones:  DB  ~ — 

Jones:  HBL-PM  ~ 

•Lge  vsl:  PLS* ; - 

Alvsls:UPS  " 

SmI  tnkr  DB ~ 

SmI  tnkr  SBT .....~..«... - 

Lge  vsl:  SBT  ~~ ~ 

Jones:  PL/S+HBL ~ ~ 

Jones:  HBL  ~ 

SmI  tnkr  HBL  -  PM ~ 

Lge  vsl:  DB  - :^ — 

Smi  Tnkr  HBL  ~ 

Lge  vsl:  HBL  -  PM 

Not  bgs:  ERS  

SmI  tnkr  PL/S+HBL — 

Not  bgs:  ERS+HBL ; ~ 

Lge  vsl:  HBL  - 


ar>d  measures,  or- 


0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

10,662 

18 

12,533 

86 

22,175 

115 

5,795 

251 

3.284 

265 

96,488 

305 

4,227 

310 

245,962 

367 

10,817 

452 

65,795 

S44 

30,059 

613 

10,225 

626 

103,879 

648 

104,502 

678 

27,346 

722 

115,270 

894 

14,531 

1,028 

148,334 

1,166 

68,247 

1,310 

203,719 

2,094 

47,858 

2,122 

0 

0 

0 

0 

0 

0 

0 

0 

2 

7 

5 

43 

81 

3 

73 

1 

42 

8 

20 

61 

6 

6 

26 

8 

71 

8 

19 

10 

44 
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Table  2.— Existing  Vessel  Hua  Measures:  Selected  Models  To  Maximize  Benefits.  Costs,  and  Cost-Per- 

Benefit  Ratio,  Based  on  Proven  Approaches— Continued 


Vessel  type  and  measure 


Benefit 


Bblsns 


Cost 


Smillion 


Cost  per 
t>enefit 


$1,000/ 
t>t>ls  ns 


Not  bgs:  ERTS 

Lge  vsl:  PL/&fHBL 

Model  ResuNt  


242.606 

76.912 

20.684 


2360 
2.927 

579 


12 
38 

27.993 


Table  2-c.— Economic  (Cost  Per  Benefit  Unit)  Model:  Existing  vessel  huM  costs  &  benefits  shown  t>y  vessel  type  and  measures,  ordered  by 
cost-per-berwflt  ratio 


Barges.  HBL-PM 

Barges:  DB 

Barges:  ERTS  

Barges:  ER&fHBL  .... 

Barges:  PL&»+IBL 

Barges:  HBI „ 

Barges:  SBT 

Barges:  ERS  

All  vsis:  UPS  

•Barges:  PLS*  ._ 

Jones:  HBL-PM  

Jones:  SBT 

•Smitnkr  HBL-PM* 

Jones:  HBL  

Jones:  PLS 

Not  bgs:  ERS 

•SmI  Tnkr.  HBL* 

SmI  tnkr  SBT „ 

Not  bgs:  ERS+HBL  ... 

Not  bgs:  ERTS 

SmI  tnkr  PLS+HBL  ... 
•Lge  vsl:  SBT* 

Lge  vsl:  DB  

Lge  vsl:  PL&fHBL 

SmI  trikr.  DB 

SmI  tnkr  PLS 

Lge  vsl:  HBL  

Jones:  PLS+HBL  .. 
Lge  vsl:  HBL-PM 

Lge  vsl:  PLS 

Jones:  DB  

Model  Results 


0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

245.962 

367 

10.662 

18 

96.488 

305 

22.175 

lis 

104.502 

678 

103.879 

648 

12.533 

86 

148.334 

1.166 

115^70 

894 

65.795 

544 

203.719 

2.094 

242.606 

2.860 

68.247 

1.310 

30.059 

613 

27.346 

722 

76.912 

2.927 

10317 

452 

5.795 

251 

47.B58 

2.122 

10.225 

626 

14331 

1,028 

4.227 

310 

3.284 

265 

260,493 

2.203 

0 
0 
0 
0 
0 
0 
0 
0 

1 

2 

3 

5 

6 

6 

7 

8 

8 

8 

10 

12 

19 

20 

26 

38 

42 

43 

44 

61 

71 

73 

81 

8.457 


Measures  abbreviations: 

PLS:  Protectively  kx:ated  non-cargo  tanks 

SBT:  Segregated  ballast  tanks 

DB:  Double  bottoms 

ERTS:  Emergency  Rapid  Transfer  System 

ERS:  Emergency  noecue  System 

Vessel  abbreviatkxw 

Vsl:  Vesaels 

Bgs:  Bargee 

Sml:Smal 

Tnkr  Tanker 

Lge:  Large 

Jones:  Jonee  Act  veeeels 

Other  abbre«iatk)ns: 

bbis  ns:  barrels  of  oH  not  spHled 

•...*:  Highlights  maaturee  that  satisfy  the  model 

UPS:  Under  Pressure  SystMn 

HBL  HydroMatk:  Baiwioed  LoKling 

PM:  Pre-MARPOL 
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Table  3.— Existing  Vessel  Hull  Measures:  Selected  Models  To  Maximize  Benefits,  Costs,  and  Cost-Per- 

Beneftt  Ratio,  Permitting  Speculative  Approaches 


Benefit 


Vessel  type  and  measure 


Cost        Cost  per 
ber>efit 


Bblsns      SmUlion      $1,000/ 
bt>isns 


Table  3-a. — Environmental  (Benefit  Maximization)  Model:  Existing  vessel  hull  costs  &  benefits  shown  by  vessel  type  arxl  measures,  ordered  by 
benefits 


All  vsis:  UPS  245.962 

Notbgs:  ERTS 242.606 

Notbgs:  ERS+HBL 203,719 

Notbgs:  ERS 


148.334 


•SmITnkr:  HBL*  115.270 

•SmITnkr:  HBL-PM*  104.502 

Jorws:  HBL 103,879 


Jones:  HBL-PM 


96,488 


Lgevsl:  PLS+HBL* 76,912 

Smitnkr:  PLS+HBL  

Smitnkr:  SBT  

Lgevsl:  HBL  

Lgevsl:  SBT 

Lge  vsl:  DB 

Jones:  SBT  

Lgevsl:  HBL-PM 

Jones:  PLS  

SmI  tnkr:  DB  7. 


•Barges:  PLS* 

Jones:  PLS-t-HBL 

SmI  tnkr:  PLS 

Lge  vsJ  PLS  

Jones:  DB  

Barges:  ERS  

Barges 
Barges 
Barges 
Barges 
Barges 
Barges 
Barges 


HBL  

SBT  V 

ERTS 

DB  

HBL-PM  .. 

ERS+HBL 

PLS+HBL 


68.247 

65.795 

47,858 

30,059 

27,346 

22.175 

14,531 

12.533 

10.817 

10.662 

10.225 

5,795 

4.227 

3,284 

0 

0 

0 

0 

0 

0 

0 

0 


367 

2.860 

2,094 

1,166 

894 

678 

648 

305 

2.927 

1,310 

544 

2.122 

613 

722 

115 

1.028 

86 

452 

18 

626 

251 

310 

265 

0 

0 

0 

0 

0 

0 

0 

0 


1 

12 

10 

8 

8 

6 

6 

3 

38 

19 

8 

44 

20 

26 

5 

71 

7 

42 

2 

61 

43 

73 

81 

0 

0 

0 

0 

0 

0 

0 

0 


Model  Results : 307,346 


4.517        14.897 


Table  3-b. — Vessel  Owner/Operator  (Cost  Minimlzatkxi)  Model:  Existing  vessel  hull  costs  &  benefits  shown  by  vessel  type  and  measures,  or- 
dered by  costs 


ERS+HBL 
HBL-PM 

DB  

ERTS 

PLS+HBL 

SBT  

ERS  

HBL  

PLS   


Barges: 
Barges: 
Barges: 
Barges: 
Barges: 
Barges: 
B.vges: 
Barges: 
Barges: 

Jones:  PLS  

Jones:  SBT  

SmI  tnkr:  PLS 

Jones:  DB  

Jones:  HBL-PM  .... 

Lge  vsl:  PLS  

•A»  vsIs:  UPS*  

SmI  tnkr:  DB  

SmI  tnkr:  SBT  

Lge  vsl:  SBT  

Jones:  PL/S+HBL  ... 

Jones:  HBL  

SmI  tnkr:  HBL-PM 

Lgevsl:  DB 

Smi  tnkr  HBL  

Lge  vsl:  HBL-PM  .., 

Not  bgs:  ERS 

SmI  tnkr:  PUS+HBL 
Not  bgs:  ERS+HBL  .. 
Lge  vsl:  HBL  


0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

10.662 

18 

2 

12.533 

86 

7 

22.175 

115 

5 

5.795 

251 

43 

3.284 

265 

81 

96.488 

305 

3 

4.227 

310 

73 

245,962 

367 

1 

10.817 

452 

42 

65,795 

544 

6 

30.059 

613 

20 

10.225 

626 

61 

103.879 

648 

6 

104,502 

678 

6 

27,346 

722 

26 

115,270 

894 

8 

14.531 

1.028 

71 

148.334 

1.166 

8 

68.247 

1.310 

19 

203.719 

2.094 

10 

47,858 

2.122 

44 
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Table  3.— Existing  Vessel  Hull  Measures:  Selected  Models  To  Maximize  Benefits,  Costs,  and  Cost-Per- 

BENEFrr  Ratio,  PERMrmNQ  Speculative  approaches— Continued 


Benefit 


Vessel  type  and  measure 


Cost 


Bbis  ns      Smillion 


Cost  per 
benefit 

$1,000/ 
bbIs  ns 


Not  t)g8:  ERTS 242.606         2.860  12 

Lge  vsl:  PL^S+HBL  76.912         2.927  38 

Model  Results  24S.962  367         1 .492 

Table  3-c— Economic  (Cost  Per  Berwflt  Unit)  Model:  Existtng  vessel  tnjfl  costs  &  benefits  shown  by  vessel  type  and  measures,  ordered  by 


cost-per-ber>efit  ratio 
Barges:  HBL-PM 


Barges 
Barges 
Barges 
Barges 
Barges 


Barges 
Barges 


DB 

ERTS 

ERS+HBL 
PLS+HBL 
HBL  


SBT  .._ 

•All  vslls  UPS'  ....... ..Z. 245.962 

Barges:  PLS  .« 

Jones:  HBL  -  PM 

Jones:  SBT  _ 

SmI  tnkr  HBL  -  PM  104.502 

Jones:  HBL  _ 

Jones:  PLS  

Not  bgs:  ERS 

SmI  tnkr:  HBL  ^ „.. 

SmI  tnJcr:  SBT  „ „ „ 

Not  bgs:  ERS+HBL ™ 

Not  bgs:  ERTS „_ 

SmI  tnkr:  PLS+HBL  

Lge  vsl:  SBT  „ 

Lge  vsl:  PLS+HBL 

SmI  tnkr  DB  

SmI  tnkr  PLS 

Lge  vsl:  HBL  

Jones:  PLS^+OL  .'. 

Lge  vsl:  HBL-PM : ™ 

Lge  vsl:  PLS  

Jones:  OB 

Model  Results 245,962 


0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

245.962 

367 

1 

10.662 

18 

2 

96.488 

305 

3 

22.175 

115 

5 

104.502  • 

678 

6 

103.879 

648 

6 

12,533 

66 

7 

148.334 

1.166 

8 

115.270 

894 

8 

65.795 

544 

8 

203.719 

2.094 

10 

242.606 

2.860 

12 

68.247 

1.310 

19 

30.059 

613 

20 

27,346 

722 

26 

76.912 

2,927 

38 

10.817 

452 

42 

5.795 

251 

43 

47,858 

2.122 

44 

10.225 

626 

61 

14,531 

1.028 

71 

4,227 

310 

73 

3,284 

265 

81 

367 


1,492 


Measures  abbraviatkxis: 

PLS:  Protectively  kx»ted  non-cargo  tanks 

SBT:  Secregated  ballast  tanks 

DB:  Double  Dottoms 

ERTS:  Emergency  Rapid  Transfer  System 

ERS:  Emergency  Rescue  System 

Vessel  abbreviatk)ns: 

Vsi:  Vessels 

Bgs:  Bargee 

SmI:  SmaH 

Tnkr:  Tanker 

Lge:  Large 

Jones:  Jor>es  Act  vessels 

Other  abbreviatkjns: 

bbIs  ns:  barrels  of  oil  not  spilled 

*...*:  Highlights  measures  that  satisfy  the  model 

UPS:  Undsr  pressure  System 

HBL:  Hydroetatic  Balanced  Loading 

PM:  Pre-MARPOL 


Small  Entities 


Under  the  Regulatory  Flexibility , 
(5  U.S.C.  601  et  sea),  the  Coast  Qua 


Act 
seq.j.  me  L;oast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  tvill  have  a  significant 
economic  imped  on  a  substantial 
number  of  nnall  entities.  "Small 


entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632). 


The  Coast  Guard  has  evaluated  the 
impact  of  this  rule  on  small  entities  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
Using  the  Small  Business 
Administration's  (SBA)  definition  of 
"small  entities,"  there  are  only  11  U.S. 
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companies  operating  foreign  Hag  tank 
vessels  over  5.000  GT  that  could 
potentially  qualify  as  smell  businesses. 
There  are  363  foreign  campauies 
ixivoived  in  the  intematiooal  shipping 
of  oil  to  the  U.S.  market  that  couid 
potentially  qualify  as  small  businesses, 
if  this  regulation  were  unduly 
burdensome  to  these  companies,  ihey 
would  have  the  ^lity  to  lemove  ^bek 
vessels  from  U.S.  trade  and  still  operate 
in  other  international  trade. 

Compared  with  the  intemaUonal 
tanker  industry,  the  U.3.  coastal  tanker 
and  barge  industries  are  relatively  small. 
The  coastal  tanker  segment  consists  of 
28  operators  with  147  tankers:  and  52 
barge  companies  operating  191  barges. 
Of  these.  14  companies  operating  took 
ships  or  tank  barges  in  the  U.S.  coastal 
trade  are  small  entities. 

Some  U.S.  companies  c^Mxate  both 
ships  aad  bargee.  Among  barge  owners, 
three  companies  control  almost  40 
percent  of  coastal  barges.  However.  24 
companies  ha\'e  only  one  barge. 
Compared  with  the  barge  industry,  the 
tank  vessel  industry  is  less 
concentrated.  The  two  largest 
companies  control  less  than  20  percent 
of  the  market  and  three  companies 
operate  only  one  tanker  each. 

The  Coast  Guard  supports  PL/Spaoes 
as  the  alternative  of  choice  to  meet  Oie 
requirements  of  this  rulemaking.  Among 
the  proven  technologies,  PL/Spaces  is 
the  least  costly  ahemative  on  a  per- 
vsssel  basis.  For  the  foreign  flag  fleet, 
projected  conversion  costs  range  from 
an  average  of  $40,000  per  vessel  for  tise 
smallest  vessels  covered  by  this 
rulemaking  to  an  average  $200,000  for 
the  largest  vessels.  For  U.S.  flag  vessels, 
projected  conversion  costs  range  from 
an  average  of  $50,000  per  vessel  forihe 
smallest  vessels  covered  by  this 
rulemaking  to  an  average  $220, tXX)  for 
the  largest  vessels  and  $380,000  for 
berges  of  5.000  GT  and  over.  In  the 
majority  of  cases,  these  costs  are  not  out 
of  line  with  the  firm's  capital 
investment.  However,  the  Coast  Guard 
has  proposed  to  exclude  from  this 
rulemaking  the  U.S.  barge  and  tank 
vessel  fleet  under  5,000  GT. 

In  addition,  the  Coast  Guard  has 
integrated  neesureB  into  the  rule  to 
provide  flex^iility  and  accommodation 
to  small  entities  afhcted  l^  ^hls 
rulemaking  Flims  affadsd  by  tfia  Tole 
are  not  lequired  to  cbooeatfaaCoaat 
Guard's  favoied  nethod  of  compliance, 
but  may,  sublet  to  Coast  Goard 
consideratioa  and  approval,  either 
cfaooee  oBong  the  <llanuth«as  pMBaaled 
cr  propoee  ^Mi  own  atomatiyas.  Small 
fltme  could  ascplera  approecheg  that 
would  further  reduce  costs. 


And,  the  Coast  Gucd  bas  ppopoeed  a 
three-year  phase-in  of  the  rule  from  tiie 
data  that  the  &ial  rule  is  pidtlished.  The 
Coast  Guard  estimates  that  the  role 
would  become  effective  in  early  1496. 
The  phase-in  penod  would  permit 
affected  entities  to  schedule  conversions 
during  nomai  drydocking  peiiads, 
without  the  ioA  profits  from  rooo^ng 
their  vessels  from  trade  at  an 
inconvenient  time.  This  phase-in  would 
also  grant  significant  periods  of  time  in 
whit±  small  entities  could  explore 
available  alternatives,  line  up  capital  to 
perform  conversions,  ^td  pra-arrange 
contracts  wi&  shipyards  so  as  not  to  be 
shut  out  by  large  operators  in  a  rush  for 
shipyard  space,  were  there  no  phase-in 
period.  Doetestic  shipyards  are  in  an 
excess  capacity  positioix.  and  bargaining 
power  is  expected  to  weigh  in  favor  of 
the  small  operators  with  the  foresight  to 
plan  ahead  and  take  strategic  advantage 
of  the  grace  period  penoitted  by  the 
phase-in. 

While  this  rule  may  result  in  the  early 
retirement  of  some  U.S.  flag  vessels 
from  the  domestic  oil  transportation 
business,  the  Coast  Guard  beUeves  that 
this  rule  will  not  result  in  a  significant 
impact  on  a  substantial  number  of  small 
entities,  for  several  reasons:  The 
exemption  of  tank  vessels  of  less  than 
5,000  GT  from  this  rulemaking,  the 
flexibility  of  choosing  among  the 
options  presented  or  to  propose  their 
other  options,  and  the  extension  of  the 
phase  in  period.  However,  if  you  are  a 
small  entity  owner  and  beheve  that  you 
will  be  significantly  impacted  by  this 
rule,  the  Coast  Guard  requests  that  you 
send  ^lecific  comments  on  the  issue. 

Collection  of  Information 

Under  the  Paperwork  Reduction  Act 
of  (44  U.S.C.  3501.  etseq.).  the  Office  of 
Management  and  Budget  (QMB)  reviews 
each  proposed  rule  that  contains  a 
collection  of  information  requirement  to 
determine  whether  the  practical  vahie  of 
the  information  is  worth  the  burden 
imposed  by  its  collection.  Collection  of 
information  requirements  include 
repoiting,  caconikaeping,  notification. 
and  other  similar  requirements. 

This  proposal  contains  new  collection 
of  information  requimnentB  in  section 
§  157.41S.  Ha  foUowing  particolais 

DOT  Afo:  21  IS. 

OMB  Contml  No.  XXXX. 

Admitustaation:  U.S.  Coast  Guard. 

Title:  Structural  and  Operatianai 
Measures  to  Reduce  Ofl  Spills  from 
ExMing  Tbul  Vessen  Wraiotit  Double 

Need  for  Information:  OP  A  90 
requires  certain  existing  oil  tankers 
without  double  faidk  to  ooaaply  witk 


measures  that  provide  as  substantial 
protection  to  the  environment  as  is 
economically  and  technologically 
feasible.  The  proposed  rule  specifically 
requires  thet  existing  single  hull  tank 
vessels  over  5,000  GT  that  carry  oil  be 
fitted  with  PL/Spaces,  or  use  meesures 
equivalent  to  PL/Spaces  thet  meet  Coast 
Guard  approval.  The  purpose  of  this 
rule  is  to  reduce  oil  outflow  from  single 
hull  vessels. 

Plans,  calculations,  specifications, 
and  operating  manuals  for  an  oil 
outflow  protection  system  must  be 
submitted  to  the  Commandant  (G-MVI), 
U.S.  Coast  Guard,  Washington,  DC 
20593-0001  for  approval  prior  to 
installation. 

The  Coast  Guard's  Marine  Safety 
Program  uses  this  information  to  ensure 
compbance  with  the  proposed 
regulations  for  oil  oii^ow  pievention 
measures.  It  is  a  one-time  submission  of 
information.  If  no  records  were 
submitted,  there  would  be  no  vray  of 
knowing  if  vessels  are  in  proper 
compliance  with  the  regulation. 
Without  this  information,  each  vessel 
would  be  subject  to  detailed  and  lengthy 
annual  inspections  to  verify 
compliance. 

Proposed  Use  of  Information:  The 
Coast  Guard  intends  to  use  this 
collection  of  information  to  ensure 
regulatory  compliance  with  required  oil 
outflow  prevention  measures.  Measures 
include:  protectively  located  spaces  and 
hydrostatic  balance  or  an  approved 
equivalent. 

Fneguency  of  Response:  One  time. 

Burden  Estimate:  592.956  hours. 

Ai>erage  Burden  Per  Respoadent: 
2,534  hmirs/respondent. 

Ilie  Coast  Guard  has  submitted  the 
requirements  to  OMB  for  review  imder 
section  3S04<h)  of  the  Papenvork 
Iteduction  Act.  Parsons  submitting 
commmits  on  the  requirements  should 
submit  their  conunents  both  to  OKffi 
and  to  the  Coast  Guard  ms  indicated  in 
the  "AnmEnEt"  section  of  ^ 
prennbla. 

fa)  addition,  tins  >Q*RM  contains  a 
provision  that  would  raquire  the  master, 
owner,  or  agent  of  each  nratfo  flag 
vessel  oonsmicted  or  adapted  to  oairy. 
or  that  carries,  oil  in  bulk  as  cbe^  or 
cargo  rnsMiiM  to  indvde  tha  oil  tankar's 
iotemotioDal  numbor  in  a  jepoit 
nqnirad  oadar  13  CFS  160.207,  "Notice 
of  aaival."  TUs  saqnind  npert  is  an 
approved  coUactkm  of  iMfonnatioD 
(OMB  contni  waBAtt  211S-05S7)  and 
expiras  lutjr  It,  IMS.  TIm  prapooed 
addition  is  eKbaoiiriv  adner  ud  tna 
infozaMtkaisfeediiyawaikrUa.  Under 
OMB  lepilatiom  (5  CFK  1320.14).  Iha 
Coast  Guard  will  iadisda  thia  new 
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requirement  in  its  next  request  for 
renewed  clearance. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  impUcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

This  NPRM  proposes  requirements  for 
the  installation  and  use  of  structural  and 
operational  measures  on  single  hull  tank 
vessels  over  5,000  GT.  The  authority  to 
regulate  tank  vessel  equipment  is 
delegated  to  the  Coast  Guard  by  the 
Secretary  of  Transportation,  whose 
authority  is  committed  by  statute. 

Because  tank  vessels  move  between 
U.S.  ports  in  the  national  marketplace 
and  between  U.S.  and  foreign  ports  in 
the  international  marketplace,  standards 
for  certain  single  hull  tank  vessels  and 
their  use  are  a  matter  for  which 
regulations  should  be  of  national  scope 
to  avoid  imreasonably  burdensome 
variations.  The  Coast  Guard  intends 
these  regulations  to  preempt  State 
action  addressing  the  same  subject 
matter. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposed 
rulemaking  under  COMDTINST 
M16475.1B.  A  draft  Environmental 
Assessment  (EA)  is  available  in  the 
docket  for  copying  and  inspection  as 
indicated  in  the  "ADDRESSES"  section 
of  this  preamble.  The  draft  EA  discusses 
and  compares  the  proposed  action  and 
alternatives,  subsequent  expected 
environmental  impacts,  and  overall 
need  for  action. 

By  the  year  2015,  all  vessels  over 
5,000  DWT  operating  In  U.S.  waters  will 
be  equipped  with  double  hulls.  In  the 
interim,  the  Coast  Guard  has  been  given 
wide  latitude  under  OFA  90  section 
4115(b)  to  set  structural  and  operational 
standards  for  single  hull  vessels  for  the 
purpose  of  reducing  the  amount  of  oil 
spillnd  into  the  marine  environment. 
"Hie  Coast  Guard  has  determined  that 
compliance  with  either  MARPOL 
structural  specifications  providing  for 
PL/Spaces  or  an  equivalent  measure  of 
protection  will  reduce  the  amount  of  oil 
spilled.  Vessel  owners  or  operators  may 
instead  use  other  measures,  such  as 
HBL,  which  the  Coast  Guard  accepts  as 
providing  equally  substantial 
environmental  protection.  Whatever 
alternative  is  chosen,  however,  the 
Coast  Guard  has  proposed  that  all 
vessels  must  also  carry  lightering 
equipment.  Foreign  flag  vessels  must 


also  report  their  international 
Identification  number. 

Actual  reductions  in  the  numbers  of 
oil  spills  and  the  volume  of  spilled  oil 
as  a  resiilt  of  the  proposed  regulation 
cannot  be  accurately  estimated,  due  to 
the  interrelationships  of  different 
prevention  and  mitigation  regulations 
promulgated  under  OPA  90.  Further,  by 
complying  with  this  proposed 
regulation,  owners  and  operators  may 
also  be  in  compliance  with  the 
MARPOL  requirements  for  existing 
vessels. 

Soimd  structural  design  and  efficient 
operational  procedures,  when  combined 
with  other  requirements  of  OPA  90, 
should  contribute  to  increased 
environmental  protection  and  human 
safety.  The  impact  of  section  4115(b), 
however,  is  not  expected  to  result  in 
significant  impact  on  the  quality  of  the 
human  environment,  as  defined  in  the 
National  Environmental  Policy  Act 
(NEPA). 

List  of  Subjects 


33  CFR  Part  157 

Cargo  vessels,  Oil  pollution, 
Reporting  and  recordkeeping 
requirements. 

33  CFR  Part  160 

Administrative  practice  and 
procedure,  Harbors,  Hazardous 
materials  transportation,  Marine  safety. 
Navigation  (water),  Reporting  and 
recordkeeping  requirements.  Vessels, 
Waterways. 

For  the  reasons  discussed  in  the 
pre£unble,  the  Coast  Guard  proposes  to 
amend  33  CFR  parts  157  and  160  as 
follows: 

PART  1 57— nULES  FOR  THE 
PROTECTION  OF  THE  MARINE 
ENVIRONMENT  RELATING  TO 
VESSELS  CARRYING  OIL  IN  BULK 

1.  The  authority  citation  for  part  157 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1903;  46  U.S.C.  3703; 
49  CFR  1.46.  Subpart  G  also  is  Issued  under 
section  4115(b),  Pub.  L.  101-380. 104  Stat. 
520. 

1157.03    [AmwKtodl. 

2.  Section  157.03  is  amended  by 
revising  the  introductory  text  to  read 
"Except  as  otherwise  stated  in  a 
subpart." 

3.  Subpart  G  is  added  to  part  157  to 
read  as  follows: 

Subpart  O— etruetural  and  Operational 
Maaauraa  tor  Certain  Oil  Tankara  Without 
DouMa  Hulla 


157.400 


Purpose  and  scope. 


Sac. 

157.410    Oil  outflow  protection  for  existing 

oil  tankers. 
157.415    Submission  of  oil  outflow 

protection  system  designs. 
157.420    Emergency  lightering  requirements 

for  oil  tankers. 

Subpart  0— Structural  and  Operational 
MMaurea  for  Certain  Oil  Tankara 
Without  Double  Hulla 

1 1 57.400    Purpoee  and  scope. 

(a)  The  Oil  Pollution  Act  of  1990 
requires  certain  existing  oil  tankers 
without  double  hulls  to  comply  with 
measures  that  provide  as  substantial 
protection  to  the  environment  as  is 
economically  and  technologically 
feasible. 

(b)  For  the  purposes  of  this  subpart, 
"oil"  has  the  same  meaning  as  provided 
in  §151.05  of  this  chapter. 

(c)  This  subpart  is  effective  (Insert 
date  three  years  from  the  date  of 
publication  of  final  rule]. 

(d)  This  subpart  appUes  to  each 
existing  oil  taiiker  of  5,000  gross  tons  or 
more  that  is  not  currently  equipped 
with  a  double  bull  but  required  to  be 
equipped  with  a  double  hull  at  a  date 
set  out  in  46  U.S.C.  3703a(b)(3)  and 
(c)(3).  The  timetable  established  by  46 
U.S.C.  3703a(c)  is  contained  in 
appendix  G  to  this  part. 

1 1 57.41 0    Oil  outflow  protection  for 
•xleting  oil  tankara. 

Each  oil  tanker  covered  by  this 
subpart  must  be  fitted  or  operated  with 
one  of  the  following  measures  no  later 
than  [Insert  date  three  years  from  the 
date  of  publication  of  the  final  rule) — 

(a)  A  double  bottom  or  double  sides 
as  follows — 

(1)  On  an  oil  tanker  of  20,000 
deadweight  tons  (DWT)  or  more  that 
carries  crude  oil  or  an  oil  tanker  of 
30,000  DWT  or  more  that  carries  oil 
other  than  crude  oil — 

(i)  Double  side  tanks  fitted  in 
accordance  with  section  2(b)(1)  of 
Appendix  C  to  this  part  such  that — 
EPA«=J[U  X  D],  for  each  side  where 
J=0.30;  or 

(ii)  Double  bottom  tanks  fitted  in 
accordance  with  section  2(b)(2)  of 
appendix  C  to  this  part  such  that — 
EPA.=J[L,  X  B),  where  J=0.30; 

(2)  On  an  oil  tanker  of  less  than 
20,000  DWT  that  carries  crude  oil  or  an 
oil  tanker  of  less  than  30,000  DWT  that 
carries  oil  other  than  crude  oil — 

(i)  Double  side  tanks,  of  the 
dimensions  prescribed  in 
§  157.10d(c)(l)  or  8 157.10d(d)(l)  as 
appropriate,  extending  for  the  full  depth 
of  the  side  along  at  least  30  percent  of 
each  side  within  the  cargo  tank  length; 
or 


(ii)  Double  bottom  tanks  of  the 
dimensions  prescribed  in 
§  157.lOd(c)(2)  or  §  157.10d(d)(2).  as 
appropriate,  protecting  at  least  30 
percent  of  the  bottom  plate  area  within 
the  cargo  tank  length. 

(b)  Hydrostatic  balanced  loading. 

(1)  For  purposes  of  this  subpart, 
hydrostatic  balanced  loading  means 
loading  so  that  the  cargo  and  vap>or 
pressure  exerted  on  the  bottom  shell 
plating  (the  plating  which  forms  a  single 
boundary  between  the  cargo  and  the 
sea)  does  not  exceed  the  external 
hydrostatic  water  pressure. 

(2)  The  external  hydrostatic  water 
pressure  is  expressed  by  the  following 
fcaroula — 

(/)(Ac)(flc)(g)+(100)(dP)<or=(rfn)(fls)(g); 
where — 
j^safety  factor=l.l;  and, 
Jic=height  of  cargo  in  contact  with  the 

bottom  shell  plating  in  meters; 
lc=maximum  cargo  density  in  tons/ 
I  cubic  meter; 
^standard  acceleration  of  gravity 

(9.81  meters/second  squared); 
<fn=minimum  operating  draft  under 
1 1  any  expected  loading  conditions  in 
11  meters; 

dP=maximima  set  pressiue  of 
I  pressure/vacuum  valve  provided  for 
I  the  cargo  tank  in  bars; 
llssdensity  of  seawater  in  tons/cubic 
'  meter. 

(c)  Other  structural  or  operational 
arrangements  provided  that  the 
Commandant  (G-MVI),  U.S.  Coast 


Guard  determines  that  such 
arrangements  provide  as  substantial 
protection  to  the  environment  as  is 
economically  and  technologically 
feasible,  and  meet  general  safety 
considerations. 

f  1 57.41 5    SulMniMlon  of  oil  outflow 
protection  mMsure  dMigna. 

(a)  Plans,  calculations,  specifications, 
and  operating  manuals  for  an  oil 
outflow  protection  measure  to  be  fitted 
or  operated  in  accordance  with 
S  157.410(b)  or  (c)  must  be  submitted  to 
the  Commandant  (G-MVH,  U.S.  Coast 
Guard.  Washington,  DC  20593-0001  for 
approval  prior  to  installation. 

lb)  Upon  satisfactory  completion  of 
plan  review  and  inspection  of  the  oil 
outflow  protection  measure,  the  Officer 
in  Charge,  Marine  Inspection,  shall 
endorse  the  Certificate  of  Inspection  for 
U.S.  flag  vessels,  or  the  Certificate  of 
Compliance  for  foreign  flag  vessels  to 
reflect  that  the  vessel  meets  the 
requirements  foxmd  in  subpart  G  of  this 
part. 

i  1 57.420    Emergency  lightering 
requirements  for  oil  tanker*. 

No  later  than  [Insert  date  three  years 
after  the  date  of  publication  of  the  final 
rule],  each  oil  tanker  to  which  this 
subpart  applies  shall  carry  the  following 
items  in  an  on-deck  locker  located  as 
close  to  the  cargo  manifold  as  practical: 

(a)  Reducers,  Dolts,  and  gaskets  to 
allow  at  least  two  simultaneous  transfer 
connections  to  be  made  from  the 


vessel's  cargo  manifold  to  6-inch,  8- 
inch.  and  10-inch  cargo  hoses.  All 
reducers  must  be  permanently  marked 
with  sizes. 

(b)  One  extra  set  of  bolts,  washers, 
nuts,  and  gaskets  per  reducer  set  must 
be  carried  as  spares. 

(c)  Reducers,  bolts,  and  gaskets  must 
meet  the  requirements  of  46  CFR  56.25. 

PART  160-PORTS  AND  WATERWAYS 
SAFETY— GENERAL 

4.  The  authority  citation  for  part  160 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  49  CFR  1.46. 

5.  In  S  160.207.  paragraph  (c)(5)  is 
added  to  read  as  follows: 

1160.207    Notice  of  arrival:  Veseele  bound 
for  porta  or  place*  in  the  United  States. 

(0*  •  • 

(5)  No  later  than  (Insert  date  three 
years  after  the  date  of  publication  of  the 
final  rule],  the  International  Maritime 
Organization  (IMO)  international 
nimiber  of  each  foreign  flag  vessel  of 
5,000  gross  tons  or  more,  which  is 
constructed  or  adapted  to  carry,  or  that 
carries,  oil  in  bulk  as  cargo  or  cargo 
residue. 

Dated:  October  18, 1993. 
J.W.  Kime, 

Admiral,  U.S.  Coast  Guard  Conimandant. 
[FR  Doc.  93-26074  Filed  10-21-93;  8:45  am] 
BOXMO  CODE  4910-14-M 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Federal  Acquisition  Regulation  (FAR); 
1993  Consolidated  Reprint,  Looseieaf 
Edition 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACDON:  Notice  of  procedures  for  Federal 
agencies  and  departments  to  order  the 
1993  consolidated  reprint  of  the 
looseieaf  edition  of  the  Federal 
Acquisition  Regulation  (FAR). 

SUMMARY:  This  notice  is  to  advise 
Federal  agencies  and  departments  to 
submit  their  copy  requirements  for  the 
new  1993  ronsohdated  reprint  of  the 
looseieaf  caition  of  the  FAR  to  the 
Government  Printing  Office  (GPO).  A 
consolidated  reprint  is  a  compilation  of 
all  current  FAR  pages  with  each  page 
bearing  the  most  recent  FAC  number, 
issuance  date  and  change  bars.  It  is  the 
basic  FAR  with  all  FACs  prefiled.   . 
Ciurent  subscribers  who  nave 
maintained  up-to-date  FAR  editions 
need  not  subscribe.  Individual  agency 
offices  are  responsible  for  making  their 
requirements  known  to  their  agency 
GOP  Liaison  Officer.  Agency  GPO 
Liaison  Officers  are  responsible  for 
submitting  agency  copy  requirements  to 
GPO  through  their  Printing  and 
Publishing  Official. 

DATES:  Agencies  must  submit  their  FAR 
copy  requirements  to  GPO  by  November 
30, 1993.  The  1993  Consolidated 
Reprint  will  be  distributed  to  agencies 


by  GPO,  beginning  February  1994.  based 

on  agency-established  copy 

requirements. 

FOR  FURTHER  INFORMATION  CONTACT: 

General  Services  Administration.  FAR 

Secretariat  (VRS).  18th  and  P  Streets 

NW.,  room  4035,  Attn:  Ms.  Beverly 

Fayson.  Washington,  DC  20405.  (202) 

501-4755. 

SUPPLEMENTARY  MFORMATION: 

(1)  The  Federal  Acquisition 
Regulation  (FAR),  established  on  April 
1. 1984,  is  located  in  the  Code  of 
Federal  Regulations  at  title  48,  chapter 
1.  It  is  the  primary  regulation  for  use  by 
all  Federal  Executive  agencies  in  their 
acquisition  of  supplies  and  services 
with  appropriated  funds. 

(2)  The  previous  1990  looseieaf 
edition  of  the  FAR  was  distributed  to 
agencies  by  the  GPO.  based  on  agency- 
established  copy  requirements.  Updates 
(Federal  Acquisition  Ciiculars,  FACs)  to 
that  edition  were  distributed  in  fiscal 
years  (FY)  1990  through  1993,  and  also 
based  on  agency-established  copy 
requirements  for  those  years.  GPO  now 
requires  agencies  to  submit  by 
November  30, 1993,  their  copy 
requirements  for  the  new  1993 
Consohdated  Reprint 

(3)  Agency  GPO  Liaison  Officers 
responsible  for  managing  FAR 
distribution  are  being  reminded  to 
consolidate  their  agency's  FAR  copy 
requirements  to  make  those 
requirements  known  to  GPO  through 
their  agency  Printing  and  Pubfication 
Officii.  All  production  costs  will  be 
prorated  to  participating  agencies  by 
GPO.  The  two  volume  set  of  the  1093 
Consolidated  Reprint  of  the  FAR  is 
expected  to  cost  $13. 

(4)  Federal  employees  unable  to 
obtain  the  new  1993  Consolidated 
Reprint  through  their  agency  Q'O 


Liaison  Officer  may  subscribe  to  the 
FAR  directly  with  GPO  by  following  the 
procedures  in  paragraph  six  of  this 
notice.  Agencies  not  submitting  their 
Steindard  Form  (SF)  1,  Printing  and 
Binding  Requisition,  for  new  copy 
requirements  to  GPO  by  November  30, 
1993,  will  not  be  permitted  to  order  by 
rider  requisition;  agencies  will  have  to 
purchase  their  requirements  from  the 
Superintendent  of  Documents  at  a 
significantly  increased  per  copy  cost. 

(5)  FACs  will  be  issued  in  FY  1994. 
to  be  filed  in  the  new  basic  1993 
consolidated  reprint  looseieaf  edition  of 
the  FAR.  Federal  agencies/departments 
will  also  be  required  to  submit  by 
separate  SF-1,  their  FY  1994  updated 
(FAC)  requirements,  when  advised  by 
Q*0's  Circular  Letter  to  each  agency 
Federal  Printing  and  PubUcadon 
Official. 

(6)  Private  sector  companies, 
associations,  businesses,  and  other 
interested  parties  wishing  to  receive  the 
1993  consolidated  reprint  of  the 
looseieaf  edition  of  the  FAR  may  place 
subscription  orders  with  GPO  by  writing 
or  calling:  Superintendent  of 
Documents,  Government  Printing 
Office.  Washington,  DC  20401, 
telephone:  (202)  783-3238. 

The  price  for  each  domestic  or  foreign 
subscription  order  is  estabhshed  by  the 
Superintendent  of  Documents.  GPO 
requires  payment  in  advance  luiless 
charged  to  MasterCard,  Visa,  or  GPO 
charge  account. 

Dated:  October  18, 1993. 
Albert  A.  VicdtioUa. 

Director,  Office  of  Federal  Acquisition  Policy. 
Genera]  Services  Administration. 
[PR  Doc  93-25984  Filed  10-21-93;  8:45  am] 
B<U»G  COOE  M20^34-M 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

40CFRPart82 

[FRL-4792-«] 
RIN2060-A051 

Protection  of  StratospAeric  Ozon* 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  With  this  action.  EPA 
promulgates  stratospheric  ozone 
protection  regulations  required  under 
Title  VI  of  the  Clean  Air  Act 
Amendme-^ts  of  1990.  This  action 
promulgates  regulations  implementing 
the  requirements  of  section  613  of  the 
Act.  The  regulations  also  complement 
the  Executive  Order  issued  by  President 
Qinton  on  April  21. 1993.  This  rule 
requires  each  department,  agency,  and 
instrumentality  of  the  United  Stales  to 
conform  its  procurement  regulalions  to 
the  policies  and  requirements  o(  Title  VI 
of  the  Clean  Air  Act  and  to  maximize 
the  substitution  of  safe  alternatives  for 
ozone-depleting  substances  as  identified 
under  section  612  of  the  Act.  The  rule 
also  requires  each  department,  agency, 
and  instrumentality  of  the  United  States 
to  certify  to  OMB  within  twelve  months 
of  the  flnal  publication  of  this  regulation 
that  its  procurement  regulations  have 
been  modifled  in  accordance  with  this 
rule.  The  promulgation  of  this  rule 
satisfies  EPA's  obligation  under  section 
613  of  the  Clean  Air  Act. 

The  subs:..nce8  affected  by  this  rule 
are  ozone-depleting  substances  which 
are  listed  as  either  class  I  or  class  11 
substances  under  rules  promulgated 
under  sections  604  and  606  of  the  Act. 
This  regulation  has  been  developed  in 
consultation  with  the  Administrator  of 
the  General  Services  Administration 
and  the  Secretary  of  Defense,  as 
required  by  section  613. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
November  22. 1993. 
ADDRESSES:  Materials  relevant  to  this 
rulemaking  are  contained  in  Air  Docket 
A-9S-12  at  the  U.S.  Environmental 
Protection  Agency  (LE-131)  401  M 
Street  SW..  Washington.  DC  20460.  The 
Docket  is  located  in  room  M-ISOO.  First 
Floor.  Waterside  Mail.  Material  relevant 
to  this  rulemaking  may  be  inspected 
from  8:30  a.m.  to  12  noon  ai>d  from  1:30 
to  3:30  p.m.  Monday  through  Friday. 
FOR  FURTHER  MfORMATION  CONTACT: 
Peter  Voigt  at  (202)  233-9185.  Program 
Implementation  Branch,  Stratospheric 
Protection  Division.  OfSce  of 
Atmospheric  Programs.  Office  of  Afr 


and  Radiation.  6205J.  401  M  Street  SW.. 
Washington.  DC  20460. 

SUPPLEMENTARY  INFORMATION: 

Outline 

I.  Badiground 

II.  Section  613 — Federal  Procuremeni 

III.  Summary  of  and  RespooM  to  Comments 

on  the  Proposed  Rule 

A.  Class  II  Substances  as  Subatitulet  for 
Class  I 

B.  Stringency  of  Procurement  Poltcies 
C  Section  610  Requirements 

D.  Compliance  with  Title  Vl  Requiiements 

E.  Impact  of  the  Rule  on  Suppliers 

F.  EPA  Outreach  Efforts 

IV.  Other  Requirements  of  Title  VI  of  the 

Clean  Air  Act 

1.  Sections  604, 60S,  and  606— Pbaseout  of 
Ozone-depleting  Substances 

2.  Section  608 — National  Recycling  and 
Emission  Reduction  Program 

3.  Section  609— Servicing  of  Motor  Vehicle 
Air  Conditioners 

4.  Section  610— Nonessential  Products 
Containing  Ozone-depleting  Substances 

5.  Section  611— Labeling 

6.  Section  612 — Significant  New 
Alternative  Policy  (SNAP)  Program 

V.  Implementation  of  Requirements  Imposed 

Under  Section  613 

VI.  Summary  of  Supporting  Analyses 

A.  Executive  Order  12291 

B.  Regulatory  Flexibility  Act 
C  Paperwork  Reduction  Act 

I.  Background 

During  the  past  decade,  there  has 
been  a  significant  decrease  in  the 
detected  amount  of  stratospheric  ozone. 
Broad  scientific  consensus  has  emerged 
that  such  continuing  depletion  of  the 
stratospheric  ozone  will  lead  to 
increased  levels  of  UV-B  radiation 
penetrating  to  the  earth's  surface, 
resulting  in  potential  health  and 
environmental  harm,  including 
increased  incidence  of  certain  skin 
cancers  and  cataracts,  suppression  of 
the  immune  system,  damage  to  crops 
and  aquatic  organisms,  increased 
formation  of  ground-level  ozone,  and 
increased  weathering  of  outdoor 
plastics.  According  to  information 
released  on  December  17, 1991.  by  the 
United  Nations  Environment 
Programme  (UNEP)  Scientific 
Assessment  of  Ozone  Depletion,  the  rate 
of  ozone  depletion  is  significantly 
greater  than>originally  estimated  in 
1989.  To  address  this  problem,  the 
United  Nations  Environment 
Programme  sponsored  the  successful 
negotiation  of  the  Montreal  Protocol  on 
Substances  that  Deplete  the  Otone 
Layer  (the  Montreal  Protocol).  In  eftect 
since  1988.  the  Protocol  requires  each 
nation  party  to  it  to  control  the 
production  and  consumption  of 
substances  which  deplete  stratospheric 
ozone.  These  substances  include 
chlorofluorocarbons  (CFCs).  halons. 


carbon  tetrachloride,  methyl  chloroform 
and  hydnx:hlorof1uorocarbons.  The 
United  States  is  a  party  to  this 
international  agreement.  (For  a  more 
detailed  explanation  of  the  issues 
involved,  see  57  FR  33755-33757  (July 
30. 1992.) 

The  Gean  Air  Act,  like  the  Montreal 
Protocol,  establishes  controls  in  the 
production  and  consumption  of  ozone- 
depleting  substances  and  also  creates 
additional  regulatory  programs  aimed  at 
reversing  the  trend  of  ozone  depletion. 
As  a  result.  EPA  has  issued,  or  will  bo 
issuing,  a  series  of  regulations  which 
deal  with  the  production,  consumption, 
use,  and  treatment  of  ozone-depleting 
chemicals. 

IL  Section  613 — Federal  Procurement 

Among  the  regulations  that  EPA  must 
issue  to  address  the  use  of  ozone- 
depleting  substances  is  a  rule  requiring 
federal  agencies  to  modify  their 
procurement  regulations  to  maximize 
the  use  of  safe  alternatives  to  ozone- 
depleting  substances  and  otherwise 
conform  those  regulations  to  the  Clean 
Air  Act's  poliqies  and  requirements 
regarding  ozone  protection.  This  rule  is 
required  by  section  613  of  the  Act 
which  states:  "Not  later  than  18  months 
after  the  enactment  of  the  Clean  Air  Act 
Amendments  of  1990.  the 
Administrator,  in  consultation  with  the 
Administrator  of  the  General  Services 
Administration  and  the  Secretary  of 
Defense,  shall  promulgate  regulations 
requiring  each  department,  agency,  and 
instrumentality  of  the  United  States  to 
conform  its  procurement  regulations  to 
the  policies  and  requirements  of  this 
Title  and  to  maximize  the  substitution 
of  safe  alternatives  identiHed  under 
section  612  for  class  I  and  class  D 
substances.  Not  later  than  30  months 
after  the  enactment  of  the  Clean  Air  Act 
Amendments  of  1990.  each  department, 
agency  and  instrumentality  of  the 
United  States  shall  conform  its 
procurement  regulations  and  certify  to 
the  President  that  its  regulations  have 
been  modified  in  accordance  with  this 
section."  As  required  by  the  statute, 
EPA  consulted  with  the  General 
Services  Administration  and  with  the 
Department  of  Defense  in  developing 
this  rule. 

In  a  separate  action  on  April  21, 1993. 
President  Qinton  issued  Executive 
Order  No.  12843  titled  "Procurement 
Requirements  and  Policies  For  Federal 
Agencies  For  Ozone-Depleting 
Substances."  The  Executive  C)ider 
requires  that  Federal  agencies  revise 
their  procurement  practices  and 
implement  cost-effective  programs  both 
to  modify  specifications  and  contracts 
that  require  the  use  of  ozone-depleting 
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substances  and  to  substitute  non-ozone- 
depleting  substances  to  the  extent 
economically  practicable.  The  terms  of 
this  order  are  similar  to  the  regulation 
being  issued  today.  However,  today's 
rule  applies  to  broader  groups  of  Federal 
entities  than  are  covered  by  the 
executive  order. 

The  aim  of  section  613.  E.0. 12843. 
and  today's  regulation  is  the 
establishment  of  affirmative 
procurement  programs  in  all  federal 
agencies  that  will  maximize  the 
substituticm  of  safe  alternatives  to 
ozone-depleting  substances  and  further 
implementation  of  the  other  policies 
and  requirements  of  Title  VI. 

Most  Federal  procurement  is 
governed  by  the  Federal  Acquisition 
Regulation  ("FAR").  The  FAR  is 
prepared,  issued  and  maintained  jointly 
by  the  Secretary  of  Defense,  the 
Administrator  of  General  Services,  and 
the  Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Revisions  to  the  FAR  are  issued  through 
two  councils,  the  Defense  Acquisition 
Regulations  Council,  and  the  Civilian 
Agency  Acquisition  Council.  (See 
generally  48  CFR  Subparts  1.1  and  1.2.) 
In  addition,  many,  but  not  all.  Federal 
agencies  have  promulgated  regulations 
to  supplement  the  FAR,  which  appear  at 
48  CFR  parts  2  through  63. 

This  rule  requires  each  Federal 
agency  to  amend  its  procurement 
regulations  in  Title  48  (or.  where  it  has 
no  such  regulations  at  present,  to  adopt 
new  regulations)  to  conform  with  the 
requirements  and  policies  of  Title  VI  of 
the  Clean  Air  Act  and  the  policies  and 
requirements  specified  in  this  rule,  and 
to  direct  that  purchasing  of  safe 
substitutes  for  ozone-depleting 
substances  will  be  maximized  to  the 
extent  practicabla  EPA  believes  that  in 
implementing  Title  VI  and  these 
regulations,  agencies  should  take  into 
account  the  technical  feasibility  and 
costs  of  conversion  as  changes  are  made. 
These  consideration  are  discussed  in 
greater  detail  in  section  VI  of  this 
preamble. 

At  the  same  time,  the  councils 
responsible  for  amending  the  FAR  and 
the  OEBce  of  Federal  Procurement 
Policy  (OFPP)  in  the  Office  of 
Management  and  Budget  are  working 
with  EPA  to  amend  the  FAR  itself  in  a 
similar  manner.  Once  the  FAR  is 
amended  in  this  fashion,  there  would  be 
no  need  for  individual  agencies  subject 
to  the  FAR  to  adopt  regulations,  and  the 
rule  published  today  would  relieve 
them  of  the  need  to  do  so  in  that  event. 

As  noted  at  the  time  of  the  proposed 
rule,  some  agencies  that  fall  within  the 
term  "department,  agency  or 
instrumentality  of  the  United  States"  as 


defined  in  today's  rule  are  not  subject  to 
the  FAR.  and  each  such  entity  will  be 
required  by  this  rule  to  adopt  its  own 
regulation,  whether  or  not  they  are 
within  the  scope  of  the  Executive  Order. 
The  entities  most  clearly  affected  in  this 
way  are  the  Postal  Service,  the  Postal 
Rate  Commission,  the  Senate,  House  of 
Representatives,  and  the  Architect  of  the 
Capitol,  all  of  which  do  not  fall  within 
the  scope  of  the  FAR  or  of  the  Executive , 
Order. 

It  was  also  noted  at  proposal  that 
decisions  about  what  to  purchase,  or 
decisions  on  sf)ecifications  for  items  to 
be  purchased,  are  generally  made  by 
officials  other  than  those  who  carry  out 
the  procurement  process.  Each  agency 
should,  therefore,  take  the  steps 
necessary  to  ensure  that  officials 
responsible  for  substantive  purchasing 
decisions  are  aware  of.  and  properly 
implement,  the  requirements  imposed 
by  the  regulations  adopted  pursuant  to 
today's  rule. 

III.  Sununary  of  and  Response  to 
Comments  on  the  Proposed  Rule 

A.  Class  n  Substances  as  Substitutes  for 
Class  I 

The  Agency  received  a  number  of 
comments  regarding  the  proposed  rule. 
The  most  frequent  comment  indicated 
that  the  notice  of  proposed  rulemaking 
seemed  to  treat  class  I  and  class  II  as 
equivalent  and  require  agencies  to  find 
substitutes  for  both  immediately, 
whereas  class  11  substances  are  in  fact 
frequently  viable  substitutes  for  class  I 
substances.  Commenters  suggested  that 
the  preamble  to  the  rule  should  indicate 
clearly  that  class  II  substances  are 
viewed  as  viable  substitutes  for  class  I 
substances  under  both  Title  VI  and 
under  section  612.  Significant  New 
Alternative  Program,  regulations  (58  FR 
28094).  It  was  indicated  that  the  Agency 
should  distinguish  between  the  urgency 
of  phasing  out  class  I  substances  and  the 
use  of  class  II  substances  as  viable 
interim  alternatives. 

In  response,  EPA  intends  that  this 
rule  mirror  the  policies  enacted  in  Title 
VL  and  these  policies  clearly  indicate 
that  class  II  substances  may  serve  as 
interim  substitutes  for  class  I  substances 
(i.e..  prior  to  the  statutory  phaseout  of 
class  n  substances).  The  Agency  does 
not  intend  in  today's  rule  to  require  or 
suggest  to  federal  agencies  that  they 
should  not  use  a  class  II  ozone-depleting 
substance  where  such  substitution  is  not 
precluded  by  section  612  and  not 
precluded  bv  the  section  610  bans  on 
nonessential  products.  The  rule  has 
been  modified  to  make  this  dear. 

Federal  officials  should  look  to 
section  612  requirements  as  they  deal 


with  the  acquisition  of  ozone-depleting 
substances.  The  regulation 
implementing  section  612,  which  was 
issued  as  a  proposal  on  May  12,  1993 
(58  FR  28093).  will  provide  agencies 
with  a  source  of  information  regarding 
acceptable  and  unacceptable  substitutes 
and  will  promote  the  use  of  safe 
substitutes  and  processes  in  the 
elimination  of  ozone-depleting 
substances. 

It  should  be  noted  that  class  I  and 
class  n  substances  are  being  phased  out 
on  different  schedules.  These  schedules 
reflect  both  the  variation  in  the  ozone- 
depletion  potential  of  these  substances 
as  well  as  the  intended  use  of  class  II 
substances  as  substitutes  for  class  I 
substances.  Agencies  should  be  aware  of 
the  phaseout  schedules  of  these 
substances,  the  requirements  of  section 
612,  and  all  of  the  requirements  of* title 
VI  when  making  purchasing  decisions. 
Nothing  in  today's  rule,  however, 
precludes  using  class  11  substances  in 
place  of  class  I  substances  prior  to  the 
phaseout  of  class  II  substances. 

B.  Stringency  of  Procurement  Policies 

One  commenter  indicated  that  federal 
agencies  should  not  be  allowed  to  adopt 
procurement  requirements  that  are 
inconsistent  with  any  section  of  Subtitle 
VI  of  the  Clean  Air  Act.  It  was  suggested 
EPA  prohibit  agencies  from  adapting 
that  differing  requirements  or  policies 
that  are  more  stringent  than  the  recently 
published  section  612  regulations 
because  such  policies  could  impact  the 
marketplace,  economics,  product 
availability  and  the  competitive  bidding 
process, 

EPA  agrees  with  the  principle  that 
agencies'  procurement  policies  and 
practices  should  be  consistent  with  the 
policies  and  requirements  of  Subtitle  VI. 
However,  phasing  out  uses  of  ozone- 
depleting  substances  more  quickly  than 
the  law  requires  that  production  be 
phased  out  is  not  inconsistent  with  the 
statute.  Moreover,  purchasing  decisions 
rest  with  the  individual  agencies.  EPA 
believes  that  federal  agencies  making 
purchasing  decisiMis.  like  other 
consiuners  of  goods  and  services,  are 
influenced  by  product  price  and 
availability.  As  a  result,  it  is  believed 
that  these  market  forces  will  continue  to 
be  the  primary  determinant  in  buying 
decisions  made  by  agencies  imder  this 
rule.  However,  it  is  within  the 
discretion  of  agencies  to  eliminate  the 
use  of  ozone-depleting  substances  on 
any  schedule  that  satisfies  these 
requirements. 

'The  primary  thrust  of  Subtitle  VI  is  to 
phase  out  the  availability  of  ozone- 
depletii^  substances  under  sections  604 
and  606.  Therefore,  it  is  anticipated  that 
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the  decreasing  availability  of  class  I 
substances,  coupled  with  the  guidance 
on  safe  substitutes  promulgated  under 
section  612,  will  play  a  major  role  in 
changing  the  buying  practices  of  federal 
agencies  consistent  with  the  intent  of 
Title  VL  This  policy  is  reflected  in 
§  82.84(a)(2)  as  promulgated  in  this  rule. 

C.  Section  610  Requirements 

One  commenter  indicated  that  the 
preamble  to  the  proposed  rule 
specifically  cited  banning  the 
distribution  of  "any  plastic  foam 
product  which  contains  or  is 
manufactured  with  a  class  II  substance" 
under  section  610  without  indicating 
that  under  section  610(d)(3)(4),  foam 
insulation  products  are  excluded  from 
that  prohibition.  The  commenter  is 
correct  in  noting  that  section  610 
contains  certain  exclusions,  and  the 
purchase  of  such  products  would  not  be 
prohibited  under  today's  rule.  No 
change  from  the  proposed  rule  is 
required  by  this  comment. 

D.  Compliance  With  Title  VI 
Requirements 

A  commenter  indicated  that  the 
federal  government  should  be  mindful 
of  the  leeway  granted  to  industry  in 
complying  with  the  labeling  regulation 
that  became  effective  in  May,  15, 1993, 
but  which,  according  to  the  commenter, 
"EPA  will  not  enforce  for  9  months  to 
give  the  industry  an  opportunity  to 
comply." 

EPA  recognizes  that  because  of 
concerns  over  the  short  time  period  in 
which  companies  had  to  comply,  no 
enforcement  actions  will  be  taken  until 
nine  months  after  the  date  of  the 
publication  of  the  rule  on  labeling  (i.e., 
before  November  11. 1993).  This  nine 
month  period  is  intended  to  recognize 
that  some  companies  are  making  their 
best  faith  efforts  to  be  in  compliance 
with  the  regulations  by  either  switching 
to  an  alternative  technology/substance, 
or  by  implementing  a  labeling  process. 
This  is  not  meant  as  an  extension  of  the 
May  15. 1993,  effective  date.  However, 
it  is  not  anticipated  that  the 
amendments  to  agency  purchasing 
regulations  pursuant  lo  today's  rule  are 
likely  to  be  finalized  prior  to  November 
1993,  and  certainly  purchases  under  the 
amended  rule  are  unlikely  to  occur  prior 
to  that  date.  Therefore,  EPA  does  not 
expect  that  today's  rule  will  have  any 
impact  inconsistent  with  its 
enforcement  approach  with  respect  to 
labeling. 

The  commenter  further  indicated  that 
EPA  should:  (1)  Encoiu^ge  agencies  to 
participate  in  a  refiigerant  banking 
program  and  bank  only  with  an  EPA- 
certified  reclaimer;  (2)  maintain  existing 


equipment  in  good  working  order  and 
repair  all  substantial  leaks;  (3)  require 
the  certification  of  service  technicians  of 
[refrigeration]  equipment. 

EPA  recognizes  that  several  of  these 
suggestions  may  be  sound  policy  for 
adoption  by  some  federal  agencies.  The 
use  of  halon  banking  was  specifically 
recommended  in  the  preamble  to  the 
proposed  rule.  However,  this  regulation 
is  limited  in  scope  to  federal  agency 
'  procurement  regulations.  It  is  beyond 
the  scope  of  this  regulation  to  mandate 
specific  purchases  or  agency  policies  to 
reduce  the  need  for  purchases  of  class 
I  or  class  II  substances.  Further,  in 
developing  policies  and  practices  to 
meet  the  Title  VI  requirements,  agencies 
should  rely  on  the  s{)ecific  regulations 
governing  each  of  the  sections  of  Title 
VI  as  they  are  outlined  below. 

E.  impact  of  the  Rule  on  Suppliers 

One  commenter  raised  several 
questions  regarding^the  impact  of 
amending  federal  procurement 
regulations  on  government  contractors 
and  suppliers.  The  questions  centered 
on  the  allocation  of  cost  burdens  of 
implementing  new  processes  under 
existing  contracts,  the  costs  of 
acceptance  testing,  whether  preferential 
treatment  would  be  given  in  awarding 
contracts  if  ozone-depleting  substances 
are  eliminated,  and  whether 
procurement  regulations  will  promote 
the  use  of  unsafe  processes  in  order  to 
achieve  such  elimination. 

In  response,  these  are  issues  to  be 
dealt  with  by  federal  agencies  in 
adopting  and  implementing  revisions  to 
their  procurement  regulations.  They  are 
beyond  the  scope  of  today's  rule,  which 
simply  requires  agencies  to  make  such 
revisions.  EPA  notes,  however,  that  the 
safety  of  alternative  products  and 
substances  is  a  consideration  that 
agencies  might  choose  to  take  into 
account  in  determining  whether 
substitution  is  practicable. 

F.  EPA  Outreach  Activities 

Several  agencies  requested  that  EPA 
establish  activities  to  keep  federal 
agencies  informed  of  requirements  and 
developments  in  this  area.  In  addition, 
information  on  the  requirements  of  all 
of  the  sections  of  Title  VI  was  requested 
by  agencies. 

As  was  discussed  at  greater  length  in 
the  preamble  to  the  proposed  rule,  EPA 
is  prepared  to  assist  agencies  in 
implementfhg  the  requirements  of  E.O. 
12843,  as  well  as  the  requirements  of 
this  regulation.  In  addition,  as  indicated 
previously,  the  section  612  regulation 
will  be  the  definitive  source  of 
information  regarding  safe  alternatives. 
In  addition,  the  Agency  is  collecting 


information  on  model  processes. 
specifications  and  substitution  efforts. 
Materials  regarding  successful  practices 
should  be  sent  to  and  can  be  obtained 
from  the  contact  person  identified  in  the 
summary  section  at  the  begiiming  of  this 
regulation. 

rv.  Other  Requirements  of  Title  VI  of 
the  Clean  Air  Act 

Because  the  rule  requires  all  agencies 
to  conform  their  procurement 
regulations  to  the  whole  range  of  ozone 
protection  policies  and  requirements. 
familiarity  with  many  of  the  other 
regulations  to  be  issued  by  EPA  is 
important.  Provisions  of  Title  VI 
particularly  relevant  to  today's  proposed 
rule  include  the  following: 

(1)  Phaseout  of  the  Production  and 
Importation  of  Controlled  Substances 
(Sections  604.  605.  and  606); 

(2)  Recycling  and  Reduction  in 
Emissions  of  Ozone-depleting 
Substances  (Section  608); 

(3)  Servicing  of  Motor  Vehicle  Air 
Conditioners  (Section  609): 

(4)  Bans  on  Nonessential  Products 
Containing  Ozone-depleting 
Substances  (Section  610); 

(5)  Labeling  of  Products  Made  with  or 
Containing  Controlled  Substances 
(Section  611);  and 

(6)  Safe  Alternatives  Policy  (Section 
612). 

Familiarity  with  those  requirements 
and  policies  will  be  essential  to  the 
development  of  agency  regulations  and 
practices  under  this  mle.  Therefore,  a 
more  detailed  description  of  the 
proposed  regulations  follows. 

1.  Sections  604.  605,  and  606— Phaseout 
of  Ozone-Depleting  Substances 

Section  604  and  605  of  the  Act  place 
production  and  consumption  limits  on 
class  I  and  class  II  ozone-depleting 
chemicals,  respectively.  The  same 
sections  also  require  the  phasing  out  of 
the  production  and  consiunption  of 
these  chemicals.  Section  606  allows  the 
Administrator  of  EPA  to  accelerate  the 
phaseout  of  these  chemicals  if:  (1) — "the 
Administrator  determines  that  a  more 
stringent  schedule  may  be  necessary  to 
protect  human  health  and  the 
enviroiunent" — ;  (2) — "the 
Administrator  determines  that  a  more 
stringent  schedule  is  practicable" — ;  or 
(3) — "the  Montreal  Protocol  is  modified 
to  include  a  schedule  to  control  or 
reduce  production,  consumption,  or  use 
of  any  substance  more  rapidly  than  the 
applicable  schedule  under  this  Title". 

The  phaseout  of  the  class  I  substances 
addressed  in  today's  rule  is  governed  by 
regulations  contained  in  40  CFR  part  82. 
An  accelerated  phaseout  was  proposed 


on  March  18. 1993  (58  FR  15014)  in 
response  to  recent  scientific  findings 
and  to  changes  in  the  Montreal  Protocol. 
The  proi>osal  would  phase  out  halons 
by  January  1. 1994.  and  CTCs,  carbon 
tetrachloride,  halons.  and  methyl 
chloroform  bv  January  1. 1996.  In 
addition,  hydrobromofluorocarbons 
(HBFCa)  would  be  added  and  scheduled 
for  phaseout  on  January  1. 1996.  and 
methyl  bromide  would  be  added  and 
scheduled  for  phaseout  on  January  1, 
2001.  HCFCs  would  also  be  scheduled 
for  phaseout.  beginning  with  HCFC 
141b  on  January  1,  2003. 

The  phaseout  requirements  of  section 
604. 605.  and  606.  and  the  regubtions 
to  be  promulgated  thereunder,  do  not 
bear  directly  on  the  purchase  of  goods 
and  services:  rather,  they  are  directed  at 
the  production,  import  and  export  of 
class  I  and  class  D  substances. 
Therefore,  the  phaseout  of  the 
production  and  imports  of  these 
substances  will  affect  the  abiUty  c^ 
federal  agencies  to  obtain  these 
substances,  and  products  containing  or 
made  with  them.  As  a  resuh.  familiarity 
with  the  phaseout  is  important  for 
agency  officials  making  purdiasing 
dedsims.  At  the  same  time,  compliance 
with  today's  rule  wrill  reduce  the 
demand  for  such  products  by  fiederal 
agencies;  therefore,  this  rule 
complements  the  phaseout 
requirements. 

Given  the  proposed  schedules  for  the 
accelerated  phaseout.  it  is  vital  that 
eHorts  to  implement  the  use  of 
substitute  chemicals  and  processes  be 
conducted  as  ouickly  as  possible. 
Agencies  should  take  steps  to  convert 
existing  equipment  and  processes  to  the 
use  of  aJtematives  in  order  to  ensure 
comphance  with  the  impending 
regulatory  deadlines  under  Title  VI  of 
the  Act. 

Further,  the  aooelerated  phaseout 
proposal  ako  addresses  the  phaseout  of 
certain  HCFCs  on  an  accelerated 
schedule  based  on  their  ozone  depletion 
potential.  The  faster  phaseout  of  these 
substances  was  proposed  as  a  resuh  of 
longer  term  concerns  regarding  ozone 
depletion,  and  the  actud  or  anticipated 
availabihty  of  non-ozone^lepleting 
substitutes.  Tliese  substances  are  at  this 
time  used  primarily  as  substitutes  for 
CFCs  in  refrigeration  and  cooUng 
systems  and  insulation. 

The  proposed  accelerated  phaseout 
rule  also  contains  provisions  for 
considering  exemptions  for  the 
manafocture  of  these  substances  for 
essential  uses  after  the  phaseout.  bi  i 

separate  notices.  EPA  provided 
information  regarding  the  requirements 
for  and  the  procedures  to  be  roilowed  in 
applying  for  an  "essential  use" 


exemption.  Copies  of  these  notices  (58 
FR  6788  and  58  FR  29410)  can  be 
obtained  by  writing  or  calling  the 
information  contact  listed  in  that 
proposed  regulation.  It  should  be  noted 
that  while  the  Act  allows  very  limited 
exceptions,  there  is  no  guarantee  that 
such  exceptions  will  be  granted.  Such 
nominations  for  exemptions,  if  accepted 
by  EPA  and  the  United  States,  must  also 
be  authorized  by  Parties  to  the  Montreal 
Protocol. 

2.  Section  608 — National  Recycling  and 
Emission  Reduction  Program 

Section  608  requires  the 
Administrator  of  EPA  to  promulgate 
regulations  establishing  standards  and 
requirements  regarding  the  handling  of 
ozone-depleting  refrigerants  durii^  the 
service,  repair,  or  disposal  of 
refrigeration  and  air-conditioning 
equipment.  Under  section  608,  EPA 
promulgated  final  regulations  on  May 
14. 1993.  (58  FR  28660)  to  recapture  and 
recycle  these  substances.  The 
requirements  of  section  608  include 
regulations  covering  class  I  and  class  n 
substances  used  or  disposed  of  during 
the  service,  maintenance,  repair,  and 
disposal  of  air-conditioning  and 
refrigeration  equipment.  In  addition  to 
mandating  an  effective  date  for 
regulations  requiring  recycling  of  class  I 
refrigerants,  section  608  specifically 
prohibits  knowingly  venting  of  both 
class  I  and  class  n  refrigerants  during 
service,  maintenance,  repair  and 
disposal  of  air-conditioning  and 
refrigeration  equipment,  effective  July  1. 
1992.  "De  minimis"  releases  associated 
with  good  faith  efforts  to  recover  or 
regrcie  are  exempt  from  the  prohibition. 

EPA't  final  rule  for  section  608  has 
five  main  elements,  which,  taken 
together,  satisfy  the  criteria  for 
recycling,  emission  reduction,  and 
disposal.  First,  the  Agency  requires 
technicians  servicing  and  disposing  of 
air-conditimiing  and  refrigeration 
equipm«it  to  observe  certain  service 
practices  that  reduce  refrigwant 
emissi(»s.  Second.  EPA  requires 
technicians  servicing  air-conditioning 
and  refrigeration  equipment  to  obtain 
certification  throu^  an  EPA-approved 
testing  organization  and  restricts  sales  of 
refrigerant  to  these  certified  technicians. 
Third.  EPA  regulations  establish 
equipment  and  reclaimer  certification 
programs.  These  have  the  goal  of 
verifying:  (1)  That  all  racycling  and 
recovery  equipment  sold  is  capable  of 
minimizing  emissions  and  (2)  that 
reclaimed  refrigerant  on  the  market  is  of 
known  and  acceptable  quality  to  avoid 
equipment  failures  from  contaminated 
refrigerant  Fourth.  H*A  requires  repairs 
of  siibstantial  leaks,  based  on  annual 


leak  rates  which  vary  according  to  two 
categories  of  refrigeration  equipment. 
Fifth,  to  implement  the  safe  disposal 
requirements.  EPA  requires  ozone- 
depleting  refrigerants  ia  appliances, 
machines  and  other  goods  to  be 
removed  from  these  items  prior  to  their 
disposal,  and  that  all  air-conditioning 
and  refrigeration  equipment  except  for 
small  appliances  and  room  air- 
conditioners  be  provided  with  a 
servicing  aperture  that  would  fodUtate 
the  recovery  of  refrigerant. 

At  this  time  EPA  believes  that 
continued  use  of  dass  I  substances  in 
existing  equipment  through  recycling 
can  serve  as  a  useful  bridge  to 
alternative  products  while  minimizing 
disruption  of  the  current  capital  stock  of 
equipment,  preventing  costly  eariy 
retirement  of  equipment.  Agendes  will 
need  to  be  aware  of  this  as  they  develop 
their  procurement  policies,  their  plans 
for  the  management  of  refrigerants,  and 
their  schedules  for  retrofitting 
equipment  currently  requiring  the  use  of 
ozone-depleting  substances. 

The  requirements  of  section  608,  and 
the  regulations  promulgated  thereunder, 
apply  to  federal  agendes  independently 
of  today's  proposed  rule.  In  addition, 
compliance  with  section  608  is  a 
requirement  of  the  procurement 
regulaticMi  being  issued  today. 

3.  Section  609— Servicing  of  Motor 
Vehicle  Air  Conditioners 

Sedion  609  was  established  to  control 
the  release  of  refrigerant  during 
servidng  of  motor  vehicle  air 
conditioners.  Although  each  automobile 
has  a  relatively  small  refrigerant  diarge. 
it  is  estimated  that  motor  vehicle  air- 
conditioners  consumed  over  48,000 
metric  tons  of  CFC-12  in  1989.  This 
amounts  to  21.3  percent  of  total  CFC  use 
in  the  United  States. 

Section  609  provides  that  any  person 
repairing  or  servicing  motor  vehicle  air 
conditioners  (MVACs)  for  consideration 
must  properly  use  refrigerant  recycling 
equipment  that  has  been  approved  by 
EPA.  AH  such  persons  must  be  propo-ly 
certified. 

The  section  609  rule.  40  CFR  82.30- 
82.42.  establi^ed  standards  for 
refrigerant  recj^ing  equipment  and 
proper  use  of  such  equipment.  The  rule 
also  established  the  criteria  for 
technidan  certification  programs  and 
the  standard  for  recycling  equipment. 
Two  independent  testing  organizations 
were  approved  by  EPA  to  verify  that  the 
equipment  meets  the  established 
standards.  The  Agency  maintains  the 
list  of  approved  equipment  The  sale  in 
interstate  conunerce  of  any  class  I  or 
class  n  substance  suitable  for  use  in  a 
motor  vehide  air-conditioning  system 
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in  small  containers  (less  than  20 
pounds)  is  also  restricted  to  certifled 
technicians. 

The  requirements  of  section  609,  and 
the  regulations  promulgated  thereunder, 
apply  to  federal  agencies  independently 
of  today's  proposed  rule.  Therefore,  in 
servicing,  replacing  or  retrofitting  their 
vehicle  fleets,  agencies  need  to  be 
cognizant  of  these  requirements. 
However,  compliance  with  these 
regulations  will  reduce  the  need  for 
agencies  to  purchase  class  1  substances. 

Agency  regulations  adopted  pursuant 
to  today's  rulemaking  action,  should 
specifically  restrict  the  purchase  of 
substances  whose  sale  is  restricted 
under  section  609.  Furthermore, 
agencies  would  be  required  to  make 
compliance  with  section  609  and  the 
regulations  promulgated  thereunder  a 
condition  of  any  contract  involving  the 
performance  of  a  service  activity  subject 
to  section  609. 

4.  Section  610— Nonessential  Products 
Containing  Ozone-Depleting  Substances 

Section  610  of  the  Act  requires  EPA 
to  "identify  nonessential  products  that 
release  class  I  substances  into  the 
environment  (including  any  release 
during  manufacture,  use,  storage,  or 
disposal)  and  prohibit  any  person  from 
selling  or  distributing  any  such  product, 
or  offering  any  such  product  for  sale  or 
distribution,  in  interstate  commerce." 
Specific  products  to  be  prohibited  that 
use  class  I  substances  include 
"chlorofluorocarbon-propelled  plastic 
party  streamers  and  noise  horns"  and 
"chlorofluorocarbon-containing 
cleaning  fluids  for  noncommercial 
electronic  and  photographic 
equipment." 

EPA  is  further  required  to  prohibit  at 
a  minimum  "other  consumer  products" 
that  are  determined  to  release  class  I 
substances  and  to  be  nonessential.  In 
determining  whether  a  product  is 
nonessential.  EPA  is  instructed  to 
consider:  "the  purpose  or  intended  use 
of  the  product,  the  technological 
availability  of  substitutes  for  such 
product  and  for  such  class  I  substances, 
safety,  health,  and  other  relevant 
factors."  EPA  promulgated  regulations 
that  include  a  ban  on  congressionally 
banned  products  and  flexible  packaging 
foam  and  certain  aerosol  products  not 
covered  by  the  statutory  ban.  On 
January  15, 1993,  the  final  regulation  on 
the  ban  of  nonessential  products 
releasing  class  I  ozone-depleting 
substances  and  requiring  elimination  of 
emissions  from  products  using  class  I 
substances  was  promulgated.  See  40 
CFR  82.60-82.68. 

In  addition,  section  610(d)  states  that 
after  January  1, 1994.  "it  shall  be 


unlawful  for  any  person  to  sell  or 
distribute,  or  offer  for  sale  or 
distribution,  in  interstate  commerce^ 
(A)  Any  aerosol  product  or  other 
pressurized  dispenser  which  contains  a 
class  II  substance;  or  (B)  any  plastic 
foam  product  which  contains,  or  is 
manufactured  with,  a  class  n 
substance."  Some  exceptions  that  can  be 
made  by  EPA  are  specified  in  the 
statute. 

EPA  believes  that,  unlike  the  class  I 
ban,  the  class  II  ban  is  self-effectuating. 
EPA  believes  it  has  the  authority  to 
issue  regulations  as  necessary  to 
implement  the  class  II  ban  under  section 
610  of  the  Clean  Air  Act,  as  amended, 
and  is  currently  preparing  a  proposal. 

Section  610  and  tne  regulations 
promulgated  thereunder  apply  to  the 
sale,  rather  than  the  purchase,  of 
nonessential  products.  However,  to 
ensure  conformity  with  the 
requirements  and  policies  of  Title  VI, 
agency  regulations  adopted  under 
today's  rule  prohibit  the  purchase  of  any 
product  whose  sale  has  been  prohibited 
under  section  610.  Of  course,  to  carry 
out  the  more  general  requirement  of 
maximizing  the  substitution  of  safe 
alternatives  to  ozone-depleting 
substances,  agencies  will  have  to 
consider  their  need  to  purchase  all  such 
products,  not  just  those  prohibited 
under  section  610. 

5.  Section  61 1— Labeling 

Section  611  and  the  regulations 
promulgated  thereunder  specify  labeling 
requirements,  effective  May  15, 1993, 
for  containers  of  class  I  and  class  II 
substances,  and  products  containing  or 
manufactured  with  class  I  substances. 
See  58  FR  8136,  40  CFR  82.100-82.124. 
The  Act  stipulates  that  "no  container  in 
which  a  class  I  or  class  II  substance  is 
stored  or  transported,  and  no  product 
containing  a  class  I  substance,  shall  be 
introduced  into  interstate  commerce 
unless  it  bears  a  clearly  legible  and 
conspicuous  label  stating:  "Warning: 
Contains  [insert  name  of  substance],  a 
substance  which  harms  public  health 
and  environment  by  destroying  ozone  in 
the  upper  atmosphere." 

Section  611  also  mandates  that  this 
same  labeling  requirement  "shall  apply 
to  all  products  manufactured  with  a 
process  that  uses  such  class  I 
substances,  unless  the  Administrator 
determines  that  there  are  no  substitute 
products  or  manufacturing  processes 
that:  (A)  Do  not  rely  on  the  use  of  such 
class  I  substance;  (B)  reduce  the  overall 
risk  to  human  health  and  the 
environment;  and  (C)  are  currently  or 
potentially  available."  The  label  for 
products  manufactured  with  a  class  I 
substance  is  required  to  state:  "Warning: 


Manufactured  with  |/nsert  name  of 
substance],  a  substance  which  harms 
public  health  and  environment  by 
destroying  ozone  in  the  upper 
atmosphere." 

After  May  15.  1993  and  before  2015. 
the  labeling  requirement  shall  apply  to 
products  containing  or  manufactured 
with  a  class  II  substance  only  "if  the 
Administrator  determines,  after  notice 
and  opportunity  for  public  comment, 
that  there  are  substitute  products  or 
manufacturing  processes:  (A)  That  do 
not  rely  on  the  use  of  such  class  II 
substance;  (B)  that  reduce  the  overall 
risk  to  human  health  and  the 
environment;  and  (C)  that  are  currently 
or  potentially  available."  The  label  is 
required  to  have  the  same  wording  as 
that  for  class  I  substances.  After  2015. 
these  labeling  requirements  shall  apply 
to  all  products  containing  or 
manufactured  with  a  class  I  and  a  class 
II  substance. 

Section  611  and  the  regulations 
thereunder  apply  to  the  labeling  of 
products  and  containers,  not  to  their 
purchase.  However,  to  ensure 
conformity  with  the  regulations  and 
policies  of  Title  VI.  agency  regulations 
adopted  by  today's  rule  must  make 
compliance  with  section  611  a 
specification  for  the  purchase  of  any 
product  or  container  to  which  section 
611  applies. 

6.  Section  612 — Significant  New 
Alternatives  Policy  (SNAP)  Progmm 

Section  612  states  as  a  policy  that  "to 
the  extent  practicable,  class  I  and  class 
II  substances  shall  be  replaced  by 
chemicals,  product  substitutes,  or 
alternative  manufacturing  processes  that 
reduce  overall  risks  to  human  health 
and  the  environment;"  Substitutes  can 
be  either  existing  or  new.  currently  or 
potentially  available. 

Section  613  specifically  refers  to  the 
substitution  of  safe  alternatives 
identified  under  section  612  for  class  I 
and  class  II  substances.  Thus,  the  above 
policy,  as  well  as  the  other  requirements 
of  section  612,  are  relevant  to  this  final 
rule. 

Under  section  612,  EPA  published  on 
May  12, 1993.  (58  FR  28094)  a  proposed 
list  of  unacceptable  substitutes  and  a 
preliminary  list  of  acceptable 
alternatives.  In  the  same  Notice  of 
Pro(>used  Rulemaking.  EPA  also 
described  the  stnictiuw  of  the  SNAP 
Program,  including  the  mechanism  for 
ongoing  expansion  of  the  lists  as  new 
substitutes  are  developed,  as  well  as  the 
requirements  for  a  petition  process  to 
add  or  remove  substances  from  either  of 
the  two  lists  once  they  are  finally 
issued.  The  authority  provided  in 
section  612(c)  allows  EPA  to  promulgate 


Federal  Register  /  Vol.  58.  No.  203  /  Friday.  October  22.  1993  /  Rules  and  Regulations       54897 


regulations  making  it  unlawful  to 
replace  any  class  I  or  class  II  substance 
with  any  substitute  which  may  present 
adverse  effects  to  human  health  or  the 
environment,  where  an  alternative  to 
such  a  replacement  has  been  identiHed 
that  reduces  overall  risk  and  is  currently 
or  potentially  available.  Based  on 
language  in  section  612.  EPA's  proposal 
defined  a  substitute  as  any  new  or 
existing  chemical,  product  substitute,  or 
alternative  manufacturing  process  that 
is  currently  or  potentially  available.  It 
should  be  noted  that  section  612  does 
not  mandate  the  use  of  safe  substitutes. 
Rather  this  section  bans  the  use  of 
unacceptable  substitutes. 

In  evaluating  substitutes,  EPA's 
characterization  of  overall  risk  includes 
such  factors  as  chlorine  loadings,  ozone- 
depletion  potential,  toxicity  to  human 
health,  air.  water,  and  solid/hazardous 
waste  effects,  exposure  to  workers, 
consumers,  the  general  population,  and 
aquatic  organisms,  flammability.  and 
global-warming  potential.  Substitutes 
are  evaluated  by  use  and  in  the  context 
of:  (1)  The  risks  the  substitute  is 
replacing  (i.e..  the  risks  of  continued  use 
of  the  class  I  or  class  II  substances):  and 
(2)  the  risks  from  other  substitutes. 
Given  the  particular  use  of  a  substance 
within  a  given  sector,  effects  on  human 
health  and  the  environment  can  vary 
significantly.  Thus,  risk 
characterizations  are  speciHc  to  each 
use  sector  and  application. 

In  addition,  economic  feasibility  must 
be  assessed  to  ensure  that  the  initial  list 
of  acceptable  substitutes  includes 
alternatives  that  are  available  and 
reasonable  in  terms  of  the  cost  of 
conversion.  The  Agency  believes  that 
such  an  examination  helps  to  minimize 
uncertainty  in  the  marketplace  and 
encourage  many  to  substitute  sooner 
rather  than  later.  EPA  intends  to  issue 
the  final  SNAP  rulemaking  in  early 
1994. 

At  the  same  time  as  the  publication  of 
the  final  SNAP  rule,  EPA  will  also 
publish  its  revised  list  of  acceptable 
substitutes  and  will  promulgate  the  list 
of  prohibited  substitutes.  Any  substitute 
not  reviewed  by  the  Agency  prior  to  the 
promulgation  of  the  rules  implementing 
the  SNAP  program  will  need  to  be 
submitted  for  review  under  the  SNAP 
program  once  it  becomes  effective. 

Today's  rule  is  closely  related  to 
section  612,  as  the  purchase  of  safe 
alternatives  is  expected  to  be  the 
princip^  means  through  which  agencies 
will  minimize  their  purchase  of  ozone- 
depleting  substances.  To  ensure 
conformity  with  section  612.  the 
regulations  adopted  by  agencies 
pursuant  to  today's  rule  require  agency 
officials  both  to  comply  with  the  policy 


in  section  612(a)  of  maximizing  the  use 
of  alternatives  to  class  I  and  class  II 
substances  in  making  agency  purchasing 
decisions,  and  to  comply  with  the 
regulations  issued  by  EPA  identifying 
unacceptable  substitutes.  It  must  be 
noted  that  class  II  substances  are 
frequently  considered  safe  alternatives 
to  class  I  substances  under  the  SNAP 
rule,  and  purchase  of  these  substances 
as  appropriate  will  be  in  compliance 
with  section  612. 

V.  Implementation  of  Requirements 
Imposed  Under  Section  613 

As  indicated  earlier.  Executive  Order 
12843  has  already  directed  agencies  to 
take  the  actions  necessary  to  take  into 
account  the  phaseout  of  ozone-depleting 
substances.  Many  agencies  are  already 
implementing  these  requirements. 
However,  the  following  discussion  may 
provide  additional  information  to 
agencies  and  assist  them  in  their 
implementation  activities.  Much  of  this 
discussion  appeared  in  the  preamble  to 
the  proposed  rule,  but  is  restated  here 
for  the  benefit  of  agency  personnel 
affected  by  the  rule. 

Section  613  does  not  require  EPA  to 
issue  detailed  rules  specifying  the 
manner  in  which  federal  agencies  are  to 
reduce  their  use  of  ozone-depleting 
substances  or  related  products,  and 
substitute  safer  alternatives,  and  EPA  is 
not  attempting  to  do  so  here.  Rather, 
EPA  expects  that  these  details  will  be 
addressed  when  agencies  adopt  and 
subsequently  implement  the  regulations 
or  other  procedures  required  by  today's 
rule.  Because  of  the  immense  variety 
and  complexity  of  agency  decisions 
regarding  which  products  to  purchase  to 
msiet  its  mission,  as  well  as  the  variety 
of  agency  procurement  processes,  EPA 
does  not  consider  it  appropriate  to 
specify  what  agencies  must  adopt  in 
greater  detail  than  is  specified  here. 

Translating  the  general  requirement  of 
this  proposed  rule  into  actual 
purchasing  decisions  will  of  course 
require  further  efforts  by  agencies  to 
identify  alternatives  to  currently  used 
products,  or  to  find  entirely  different 
approaches  that  avoid  the  need  to 
purchase  such  products  altogether.  For 
example,  agencies  may  change  the 
specifications  for  cleaning  requirements 
of  electronic  components  from  solvents 
that  are  ozone-depleting  to  cleaning 
agents  that  are  safe,  non-ozone- 
depleting  substitutes.  Based  upon  these 
efforts,  agencies  will  need  to  develop 
internal  plans,  policies  or  guidance  that 
will  ensiu«  compliance  with  the  general 
requirement  of  maximizing  the  use  of 
safe  substitutes  for  ozone-depleting 
substances.  However,  EPA  does  not 
consider  it  appropriate  to  specify  in  this 


rule  the  precise  nature  of  how  such 
policies  should  be  developed  and 
structured  in  each  agency,  which  is  a 
matter  of  internal  management. 

It  is  important  to  note  that  today's 
regulation  is  intended  to  cover  both  new 
contracts  and  purchasing  agreements, 
and  contract  renewals.  Because  the 
availability  of  class  I  and  class  11 
substances  will  be  severely  limited  in 
the  near  future,  agencies  may  also  need 
to  renegotiate  existing  contracts,  or 
contract  renewals,  to  ensure  the 
successful  conversion  to  substances  and 
processes  which  do  not  require  the  use 
of  controlled  substances  in  time  to 
comply  with  the  requirements  of  Title 
VI  of  the  Act. 

It  should  also  be  noted  that, 
consistent  with  the  policy  stated  in 
section  612  of  the  Act,  these  proposed 
regulations  require  that  agencies 
maximize  the  substitution  of  safe 
alternatives  "to  the  extent  practicable." 
This  approach  is  intended  to  give 
agencies  flexibility  to  deal  with 
conditions  resulting  from  the  phaseout 
of  ozone-depleting  substances. 

Not  all  agency  practices  that  result  in 
the  potential  release  of  ozone-depleting 
substances  are  within  the  scope  of 
section  613.  For  example,  existing 
equipment  containing  CFCs  may  be  a 
potential  source  of  releases,  and  neither 
section  613,  nor  today's  proposed  rule, 
requires  that  such  equipment  be 
immediately  taken  out  of  service. 
However,  to  the  extent  that  the 
maintenance  of  such  equipment 
requires  the  purchase  of  replacement 
CFCs.  it  would  be  affected  by  this  rule, 
and  agencies  should  adopt  appropriate 
policies  that  maximize  the  substitution 
of  safe  alternatives  to  ozone-depleting 
substances  to  the  extent  practicable. 
This  may  include  modifying  existing 
equipment,  or  replacing  it  on  a  more 
rapid  schedule  than  would  otherwise  be 
the  case.  In  addition,  where  the 
purchase  of  ozone-depleting  substances 
is  unavoidable,  agencies  are  strongly 
encouraged  under  today's  proposal  to 
further  the  broad  aims  of  Title  VI. 

To  the  extent  that  the  operation  of 
existing  equipment  does  not  incur 
purchases  or  substitution  and  is  thus 
beyond  the  scope  of  today's  proposed 
rule,  but  otherwise  involves  the  use  of 
ozone-depleting  substances,  EPA  urges 
agencies  to  adopt  policies  designed  to 
minimize  the  release  of  ozone-depleting 
substances  and  to  maximize  recycling 
and  conservation  of  the  substances  as 
required  by  sections  608  and  609  of  the 
Act.  For  example,  agencies  dismantling 
halon  systems  might  consider  recycling 
these  chemicals  and  providing  them  to 
halon  banks.  In  addition,  agencies  are 
required  to  comply  with  the 
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prohibitions  on  venting  under  section 
608  of  Title  VI  of  the  Act  and  any 
requiremeRts  regarding  recycling  and 
emission  control  under  that  section  and 
section  609. 

EPA  recognizes  that  there  often  are 
substantial  financial  requirements 
inherent  in  making  conversions  to 
processes  that  do  not  use  ozone- 
depleting  substances.  The  practicability 
feature  of  the  rule  will  allow  such 
considerations  to  be  taken  info  account 
in  selecting  methods  to  reduce  demand 
for  ozone-depleting  substances.  The 
immense  variety  of  equipment  and 
processes  used  by  the  federal 
government  make  it  impossible  for  EPA 
to  specify  in  detail  what  types  of  actions 
must  be  taken  and  what  lenRihs  of  time 
should  be  allowed  to  take  them.  EPA 
also  notes  that  time  is  a  consideration  in 
determining  what  is  practicable.  What  is 
impracticable  in  the  short-term  may  be 
feasible  over  a  longer  period  of  time. 

Vl.  Summary  of  Supporting  Analyses 

A.  Executive  Order  12291 

Executive  Order  (E.O.)  12291  requires 
the  preparation  of  a  regulatory  impact 
analysis  for  major  rules,  defined  by  the 
order  as  those  likely  to  result  in: 

|l)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  nwior  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
federal  or  state  government  ageiicies,  or 
geographic  regions;  or 

(3)  Significant  adverse  effects  «i 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

EPA  has  determined  that  this 
regulation  does  not  me^  the  definition 
of  a  major  rule  under  E.O.  12291  and 
has  therefore  not  prepared-a  formal 
regulatory  impact  analysis.  EPA  believes 
that  this  rule  will  not  have  a  significant 
economic  impact,  since  its  underlying 
purposd  is  to  prepare  Federal  agencies 
to  deal  with  the  phaseout  of  ozone- 
depleting  substances  required  imder 
Title  VI  of  the  Clean  Air  Act 

B.  Heguhtory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C  601-612.  requires  that  Federal 
Agencies  examine  the  impact  of  their 
regulations  on  small  entities.  Under  5 
U.S.C  604(a).  whenever  an  agency  is 
required  to  publish  a  general  notice  of 
proposed  rulemaking,  it  must  prepare 
and  make  available  for  public  comment 
an  initial  regulatory  flexibility  analysis 
(RFA).  Such  an  analysis  is  not  required 
if  the  bead  of  an  agency  certifies  that  a 


rule  %vill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  pursuant  to  5 
U.S.C  605(b). 

EPA  believes  that  the  regulation  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  and 
has  concluded  that  an  RFA  is 
unnecessary.  This  regulation  icquires 
Federal  agencies  to  conform  their 
procurement  regulations  to  the 
regulations,  policies  and  procedures 
governing  the  phaseout  of  ozone- 
depleting  substances.  EPA  believes  that 
most  companies  in  industries  supplying 
goods  and  services  made  with  or 
containing  ozone-depleting  substances 
to  the  Federal  government  are  already 
aware  of  the  requirements  of  Title  VI. 
Therefore,  these  companies  are  prepared 
to  offer  alternatives  to  meet  amended  or 
new  federal  procurement  specifications 
required  by  this  regulation.  This 
regulation  primarily  affects  government 
procurement  specifications,  to  which 
small  entities  respond  at  a  cost  level 
appropriate  to  the  goods  and  services 
purchased. 

C.  Paperwork  Reduction  Ad 

There  are  no  information  collection 
requirements  under  this  rule  which  are 
covered  by  the  Paperwork  Reduction 
Act,  44  U.S.C  3501  et  seq  Rather,  this 
rule  requires  that  those  agencies  that  are 
not  covered  by  the  FAR  certify  to  the 
Office  of  Management  and  Budget  that 
their  procurement  regulations  have  been 
modified  as  required.  Therefore,  no 
Information  Collection  Request 
document  has  been  prepared. 

List  of  Subfects  in  40  cm  Part  82 

Environmental  protection. 
Administrative  practice  and  procoditre. 
Air  polltition  control.  Chemicals. 
Chlorofluorocarboos.  Exports. 
Hydrochlorofluorocaibons,  Imports, 
Interstate  commerce. 

Dated:  October  IS.  1993. 
CatoI  M.  BnnvBer. 
AdmiiUstiator. 

Title  40.  Code  of  Federal  Regiilations. 
part  82.  is  amended  to  read  as  foUows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  B2 
continues  to  read  as  follows: 

Aatfaorily:  42  VS.C.  7414.  7601. 7671- 
76711q). 

2.  A  new  subpart  D  is  added  to  read 
as  fallows: 

Sut)partO    rederal  Procurement 

Sec 

82.80    Purpose  and  scope. 


82.82    Definitions. 

82.84    Requireroeots. 

82.86    Reporting  requirements. 

Subpart  O — Federal  Procurement 

f  82.80    Purpose  and  scope. 

(a)  The  purpose  of  this  subpart  is  to 
require  Federal  departments,  agencies, 
and  instrumentalities  to  adopt 
procurement  regulations  which  conform 
to  the  policies  and  requirements  of  Title 
VI  of  the  Qean  Air  Act  as  amended,  and 
which  maximize  the  substitution  in 
Federal  procurement  of  safe 
alternatives,  as  identified  under  section 
612  of  the  Clean  Air  Act,  for  class  I  and 
class  D  substances. 

(b)  The  regulations  in  this  subpart 
apply  to  eadf)  department,  agency,  and 
instrumentality  of  the  United  States. 

§82.82    Dennraons. 

(a)  Class  I  substance  means  any 
substance  designated  as  class  1  by  EPA 
pursuant  to  42  U.S.C  7671(a),  including 
but  not  limited  to  chlorofluorocarbons, 
batons,  carbon  tetrachloride  and  methyl 
diloroform. 

(b)  Class  17  substance  means  any 
substance  designated  as  class  n  by  EPA 
pursuant  to  42  U.S.C  7671(a),  including 
but  not  limited  to 
hydrochlorofluorocarbons. 

(c)  Controlled  substance  means  a  class 
I  or  class  II  ozone-depleting  substance. 

(d)  Department,  agency  and 
instrurneatality  of  the  United  States 
refers  to  any  executive  department, 
military  department,  or  independent 
establishment  within  the  meaning  of  5 
use  101. 102,  and  104(1), 
respectively,  any  wholly  owned 
Government  corporation,  the  United 
States  Postal  Service  and  Postal  Rate 
Commission,  and  all  parts  of  and 
establishments  within  the  legislative 
and  judicial  branches  of  the  United 
States. 

f8ZM    Raqutrements. 

(a)  No  later  than  October  24. 1994. 
each  department,  agency  and 
instrumentahty  of  the  United  States 
^all  conform  its  procurement 
regulations  to  the  requirements  and 
policies  of  Title  VI  of  the  Clean  Air  Act, 
42  U.S.C  7671-767 Ig.  Each  such 
regulation  shall  provide,  at  a  minimum, 
the  following: 

(l)That  in  place  of  class  1  or  class  n 
substances,  or  of  products  made  with  or 
containing  such  substances,  saA 
alternatives  identified  under  42  U.S.C 
7671k  (or  products  made  with  or 
containing  such  alternatives)  shall  be 
substituted  to  the  maximum  extent 
practicable.  Substitution  is  not  required 
for  class  II  substances  identified  as  safe 


alternatives  under  42  U.S.C.  7671k,  or 
for  products  made  with  or  containing 
sudi  substances,  and  such  substances 
may  be  used  as  substitutes  for  other 
class  I  or  class  II  substances. 

(2)  That,  consistent  with  the  phaseout 
schedules  for  ozone-depleting 
substances,  no  purchases  shall  be  made 
of  class  n  substances,  or  products 
containing  class  II  substances,  for  the 
purpose  of  any  use  prohibited  under  42 
U.S.C.  7671d(c); 

(3)  That  all  active  or  new  contracts 
involving  the  performance  of  any 
service  or  activity  subject  to  42  U.S.C. 
7671g  or  767lh  or  regulations 
promulgated  thereunder  include,  or  be 
modified  to  include,  a  condition 
requiring  the  contractor  to  ensure 


compliance  with  all  requirements  of 
those  sections  and  regulations; 

(4)  That  no  purchases  shall  be  made 
of  products  whose  sale  is  prohibited 
under  42  U.S.C.  7671h,  except  when 
they  will  be  used  by  persons  certified 
imder  section  609  to  service  vehicles, 
and  no  purchase  shall  be  made  of 
nonessential  products  as  defined  under 
42  U.S.C.  76711; 

(5)  That  proper  labeling  under  42 
U.S.C.  7671J  shall  be  a  specification  for 
the  purchase  of  any  product  subject  to 
that  section. 

(b)  For  agencies  subject  to  the  Federal 
Acquisition  Regulation,  48  CFR  part  1, 
amendment  of  the  FAR,  consistent  with 
this  subpart,  shall  satisfy  the 
requirement  of  this  section. 


i92M    Reporting  requlrefnents. 

(i)  No  later  than  one  year  after 
October  22. 1993.  each  agency, 
department,  and  instrumentality  of  the 
United  States  shall  certify  to  the  Office 
of  Management  and  Budget  that  its 
procurement  regulations  have  been 
amended  in  accordance  with  this 
section. 

(b)  Certification  by  the  General 
Services  Administration  that  the  Federal 
Acquisition  Regulation  has  been 
amended  in  accordance  with  this 
section  shall  constitute  adequate 
certification  for  purposes  of  all  agencies 
subject  to  the  Federal  Acquisition 
Regulation. 

[PR  Doc.  93-26042  Filed  10-21-93:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  668 

RIN1840-^Ba« 

Student  Assistance  General  Provisions 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  Student  Assistance  General 
Provisions.  These  amendments  are 
necessary  to  implement  the  Higher 
Education  Amendments  of  1992.  The 
proposed  regulations  would  require  an 
institution  of  higher  education  to 
disclose  certain  consumer  information 
to  students  and  employees.  The 
proposed  rules  also  propose  minor 
technical  changes  to  subparts  D  and  F 
of  the  Student  Assistance  General 
Provisions  regulations,  entitled  Student 
Consumer  Information  Services  and 
Misrepresentation,  respectively. 
DATES:  Comments  must  be  received  on 
or  before  November  22. 1993. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  as  follows:  Paula  M. 
Husselmann,  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW.. 
room  4318,  Regional  OfTice  Building  3, 
Washington,  DC  20202-5346. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paula  M.  Husselmann.  U.S.  Department 
of  Education.  400  Maryland  Avenue. 
SW..  room  4318.  ROB-3.  Washington, 
DC  20202-5348.  Telephone:  (202)  708- • 
7888.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The 
Student  Assistance  General  Provisions 
(34  CFR  part  668)  apply  to  all 
institutions  that  participate  in  the 
Student  Financial  Assistance  Programs 
authorized  by  Title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended 
(HEA).  For  purposes  of  subparts  D  and 
F.  the  title  IV,  HEA  Student  Financial 
Assistance  Programs  include  the  Federal 
Pell  Grant.  Federal  Stafford  Loan. 
Federal  PLUS  Loan.  Federal 
Supplemental  Loans  for  Students  (SLS). 
Federal  Direct  Student  Loan,  State 
Student  Incentive  Grant  (SSIG).  Federal 
Perkins  Loan,  Federal  Work-Study 
(FWS).  and  Federal  Supplemental 


Educational  Opportunity  Grant  (FSEOG) 
programs.  The  proposed  changes  in 
these  regulations  are  necessary  to 
implement  the  changes  to  the  HEA 
made  by  the  Higher  Education 
Amendments  of  1992,  Pub.  L.  102-325. 
Encouraging  students  to  pursue  high 
quality  postsecondary  education  is  an 
important  element  of  the  National 
Education  Goals;  a  safe  campus 
environment  facilitates  education. 

Negotiated  Rulemaking 

Part  G,  section  492  of  the  HEA 
contains  procedural  requirements  that 
the  Secretary  is  to  follow  in  developing 
proposed  regulations  for  parts  B,  G,  and 
H  of  title  IV  of  the  HEA.  as  amended  by 
the  Higher  Education  Amendments  of 
1992  (Pub.  L.  102-325).  Section  492(a) 
requires  the  Secretary  to  convene 
regional  meetings  to  gain  input  on  the 
content  of  proposed  regulations. 
Participants  at  these  meetings  are  to 
include  individuals  and  representatives 
of  the  groups  involved  in  student 
fmancial  assistance  programs,  such  as 
students,  legal  assistance  organizations 
that  represent  students,  institutions  of 
higher  education,  guaranty  agencies, 
lenders,  secondary  markets,  loan 
servicers,  guaranty  agency  servicers,  and 
collection  agencies.  During  the 
meetings,  the  Secretary  is  to  provide  for 
a  comprehensive  discussion  and 
exchange  of  information  concerning  the 
implementation  of  parts  B,  G,  and  H. 
and  is  to  take  information  received  at 
the  meetings  into  account  in  the 
development  of  these  proposed 
regulations. 

Subsequent  to  these  meetings,  part  G. 
section  492(b)  of  title  IV  of  the  HEA 
requires  the  Secretary  to  draft  and 
submit  regulations  implementing  parts 
B,  G,  and  H  to  a  negotiated  rulemaking 
process.  Section  492(b)  provides  that 
participants  in  the  negotiations  process 
shall  be  chosen  by  the  Secretary  from 
individuals  nominated  by  groups 
partici{>ating  in  the  regional  meetings 
and  shall  reflect  the  diversity  and  sizes 
of  organizations  providing  fmancial  aid 
services  to  both  local  areas  and  national 
markets. 

In  accordance  with  these 
requirements,  the  Secretary  convened 
four  regional  meetings  to  discuss  issues 
related  to  implementation  of  parts  B,  G, 
and  H.  For  purposes  of  these  regulations 
that  implement  part  G,  student 
consumer  provisions,  the  primary  issues 
concerned:  A  requirement  that  an 
institution  disclose  to  title  IV  borrowers 
various  information  about  their  loans, 
otherwise  known  as  "exit  counseling" 
as  required  by  the  Title  IV  loan 
programs:  a  requirement  that  an 
institution  disclose  to  students  a 


statement  that  a  program  of  study 
abroad  approved  for  credit  by  the  home 
institution  may  be  considered 
enrollment  at  the  home  institution  for 
Title  IV  purposes;  and  a  requirement 
that  an  institution  disclose  to  students 
and  employees  statistics  concerning  the 
number  of  sex  offenses  that  occurred  on 
campus,  a  statement  of  the  institution's 
policy  concerning  sexual  assault 
programs  to  prevent  these  crimes,  and 
procedures  to  follow  when  a  sex  offense 
occurs.  Meetings  were  held  in  New 
York.  New  York;  San  Francisco. 
California;  Atlanta.  Georgia;  and  Kansas 
City,  Missouri  during  the  month  of 
September,  1992.  Participants  in  the 
meetings  were  invited  to  nominate 
individuals  to  serve  as  participants  in 
the  negotiated  rulemaking  sessions, 
which  were  held  in  January  and 
February,  1993  in  Washington.  DC. 
Taking  into  account  views  expressed  at 
the  regional  meetings,  the  Department 
prepared  draft  regulations  on  the 
primary  issues  discussed,  which  served 
as  the  basis  for  the  negotiated 
rulemaking  process. 

The  Secretary  submitted  for 
discussion  at  the  negotiated  rulemaking 
sessions  the  issues  described  above; 
however,  a  consensus  was  not  reached 
on  the  language  of  the  draft  regulations. 
A  summary  of  the  significant  changes 
proposed  by  these  regulations  follows: 

Summary  of  Proposed  Changes 

Section  668.43    Financial  Assistance 
Information  (Section  485(a)(l)(M)  of  the 
HEA) 

This  section  of  the  regulations 
requires  an  institution  to  publish  and 
make  readily  available  to  current  and 
prospective  students  certain  consumer 
information  on  financial  assistance. 
Section  668.43  would  be  revised  to 
require  a  disclosure  concerning 
information  the  institution  must  provide 
and  collect  4Mrin^  an  exit  counseling 
interview  for  borrowers  under  the 
Federal  Direct  Student  Loan  Program, 
the  Federal  Stafford  Loan  Program,  the 
Federal  SLS  Program,  and  the  Federal 
Perkins  Loan  Program.  An  exit 
counseling  interview  may  be  made 
individually  or  in  groups  and  is 
counseling  made  available  to  these 
borrowers  before  they  complete  the 
course  of  study  for  which  they  are 
enrolled  or  at  the  time  the  borrower 
leaves  the  institution.  The  institution 
must  disclose  information  such  as  the 
average  indebtedness  of  students,  the 
average  anticipated  monthly  repayment 
based  on  the  average  indebtedness, 
available  repayment  options, 
management  strategies  to  assist 
repayment,  etc.  A  cross-reference  is 


made  to  other  sections  of  regulations,  34 
CFR  674.42  and  682.604,  respectively, 
that  will  list  the  actual  disclosures  to  be 
niade.  In  the  Notice  of  Proposed 
Rulemaking  published  on  July  10, 1992 
(57  FR  30826).  the  Secretary  has 
proposed  renumbering  §  668.43  as 
§668.44. 

Section  66B.44    Institutional 
Information  (Section  485(a)(  1 HNJ) 

This  section  of  the  regulations 
requires  an  institution  to  publish  and 
m£^e  readily  available  to  current  and 
prospective  students  certain  consumer 
information  concerning  the  institution. 
Section  668.44  would  be  revised  to 
include  another  disclosure,  that  is  a 
statement  that  a  student  who  is  enrolled 
in  a  program  of  study  abroad  that  is 
approved  for  credit  by  the  home 
institution  may  be  considered  enrolled 
in  the  home  institution  for  the  purpose 
of  applying  for  assistance  under  the 
Title  rV,  HEA  programs.  Specific  rules 
for  regulating  a  student's  enrollment  in 
a  program  of  study  abroad  will  be 
proposed  in  other  sections  of  the 
Student  Assistance  General  Provisions. 
In  the  Notice  of  Proposed  Rulemaking 
published  on  July  10. 1992  (57  FR 
30826),  the  Secretary  has  proposed 
renumbering  §  668.44  as  S  668.45. 

Section  668.48    Institutional  Security 
Policies  and  Crime  Statistics  (Section 
48S(f)) 

This  section  is  a  new  section, 
contained  on  pages  30832-30833  in  the 
Notice  of  Proposed  Rulemaking 
published  on  July  10, 1992  (57  FR 
30826),  to  implement  section  485(f)  of 
the  HEA.  as  added  by  the  Student  Rjght- 
to-Know  and  Campus  Security  Ad,  Pub. 
L.  101-542.  and  amended  by  the  Higher 
Education  Amendments  of  1991,  Pub.  L. 
102-26.  The  Higher  Education 
Amendments  of  1992  have  further 
amended  section  485(f).  In  general, 
section  485(0  requires  institutions  to 
publish  and  distribute  an  annual 
sefTurity  report  containing  campus 
security  policies  and  procedures  as  well 
as  campus  crime  statistics.  The 
institution  must  distribute  the  annual 
security  report  to  all  current  students 
and  employees,  and  to  any  applicant  for 
eruttUment  or  employment  on  request 

The  Higher  Education  Amendments 
of  1992  require  an  institution  to  make 
additional  disclosures  as  part  of  its 
annual  security  report,  and  replaces  the 
disclosure  of  statistics  concerning  the 
occurrence  of  rape  on  campus  with  the 
disclosure  of  forcible  and  nonfordble 
sex  offenses.  In  addition,  the  1992 
Amendments  require  an  institution  to 
diprlose  a  statement  of  policy 
concerning  its  campus  sexual  assault 


programs  designed  to  prevent  sex 
offenses,  and  the  procedures  to  follow 
once  a  sex  offense  occurs.  The  Secretary 
has  reordered  the  disclosures  required 
by  the  statute  so  that  the  disclosures 
follow  a  more  logical  sequence  from 
notification  of  education  programs  to 
promote  awareness  through  sanctions  to 
be  imposed  following  a  sex  offense.  Tlie 
statement  of  policy  must  include^ 

(1)  Education  programs  to  promote 
the  awareness  of  rape,  acquaintance 
rape,  and  other  forcible  and  nonfordble 
sex  offenses; 

(2)  Procedures  students  should  follow 
if  a  sex  offense  occurs.  Including  who 
should  be  contacted,  the  importance  of 
preserving  evidence  as  may  be 
necessary  to  the  proof  of  a  criminal 
offraise,  and  to  wh<Mn  the  alleged 
offense  should  be  reported; 

(3)  Informing  students  of  their  options 
to  notify  proper  law  enforcement 
authorities,  including  cm-campus  and 
local  police,  and  that  institutional 
{>ersonnel  will  assist  the  student  ia 
notifying  these  autbiHities,  if  the 
student  requests; 

(4)  Notifying  students  of  existing  on 
and  off-campus  counseling,  mental 
health,  or  student  services  for  victims  of 
a  sex  offoise; 

(5)  Notifying  students  that  the 
institution  will  change  the  victim's 
academic  and  living  situations  after  an 
alleged  sex  offense  and  the  options  for 
these  changes,  if  these  changes  are 
requested  by  the  victim  and  are 
reasonably  available; 

(6)  Procedures  for  an  Institutional 
disciplinary  action  in  a  case  of  alleged 
sex  offense,  including  a  statement  that 
the  accuser  and  the  accused  are  entitled 
to  the  same  opportunities  to  have  others 
present  during  an  institutional 
disciplinary  proceeding,  and  that  both 
the  accuser  and  the  accused  will  be 
informed  of  the  outcome  of  any 
institutional  disciphnary  proceeding 
brought  alleging  a  sex  offense;  and 

(7)  Sanctions  the  institution  may 
impose  following  a  final  determinatioD 
of  an  institutional  disciplinary 
proceeding  regarding  rape,  acquaintance 
rape,  or  other  forcible  or  nonfordble  sex 
offenses. 

Disclosures  number  two  and  three 
raise  the  issue  of  to  whom  an  alleged 
sex  offense  should  be  reported.  During 
the  negotiated  rulemaking  meetings, 
members  of  the  academic  conmiunity 
recommended  that  institutions  be 
permitted  to  develop  their  own  policies 
regarding  to  whom  a  sex  ofliense  should 
be  reported.  Moreover,  these  members 
of  the  communify  believe  that  students 
should  have  the  right  to  decide  whethw 
or  not  to  report  an  inddent  of  this 
nature.  However,  they  believe  that 


institutions  should  fadlitate  the 
reporting  of  sex  offenses.  Section  485(f) 
of  the  HEA  requires  that  certain  crimes, 
including  sex  offenses,  that  are  reported 
to  a  campus  security  authority  must  be 
acted  upon  by  the  institution  to  prevent 
the  same  crinte  from  occurring  again. 
The  proposed  rule  of  July  1992 
proposed  a  definition  of  a  campus 
security  authority  for  institutions  to 
follow  when  a  crime  is  reported;  the 
final  regulations  will  address  the 
conuitents  received  from  the  public 
concerning  this  definition. 

Disclosure  number  two  also  requires  a 
statement  conoeming  the  "importance 
of  preserving  evidence  as  may  be 
necessary  to  the  proof  of  criminal  sexual 
assault."  During  the  negotiated 
rulemaking  meetings,  members  of  the 
academic  commiinity  reconunended 
two  approaches  regarding  the  disclosure 
concerning  preserving  evidence. 

The  first  recommendation  was  that 
the  Institution,  not  the  Secretary,  define 
what  is  meant  by  "preserving  evidence 
as  may  be  necessary  to  theproof  of 
criminal  sexual  assauh."  The  Secretary 
agrees  with  this  recommendation  and, 
therefore,  has  not  regulated  with  respect 
to  "preserving  evidence."  The  second 
recommendation  was  to  request  that  the 
Secretary  consult  with  the  Federal 
Bureau  of  Investigation  (FBI)  and 
"justice  intervention  groups,"  i.e.,  rape 
or  crisis  intervention  centers  or  other 
victim-support  groups,  to  determine  the 
broader  legal  implications  of  preserving 
such  evidence.  The  Secretary  consuhed 
with  the  FBI  and  on  the  besis  of  that 
consultation,  the  Secretary  strongly 
urges  institutions  to  consult  with  their 
campus  security  offidals,  local  law 
enforcement  offidals,  and  to  solidt 
guidance  from  the  institution's  local 
prosecutor's  office  in  the  development 
of  the  institution's  spedfic  disclosures, 
particularty  with  respect  to  the 
"preserving  of  evidence."  The  rape 
crisis  professional  contacted  by  the 
Secretary  strongly  suppK>rted  the 
institution's  consulting  the  local 
prosecutor's  office,  and  further 
suggested  that  the  institution  develop  a 
woridng  relationship  with  the  local 
emergency  room  and  the  local  rape 
crisis  program. 

Disclosure  number  five  concerns 
options  for  changing  the  living  and 
academic  drcumstances  of  a  victim  after 
an  alleged  sexual  assault,  if  the  victim 
requests  such  a  change  and  if  the 
institution  can  reasonably  provide  such 
a  change.  The  actual  laitguage  of  the 
statute  requires  "Notification  of 
students  of  options  for,  and  available 
assistance  in,  changing  academic  and 
living  situations  after  an  alleged  sexual 
assault  inddent,  if  so  requested  by  the 
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victim  and  if  such  changes  are 
reasonably  available."  The  Secretary  has 
interpreted  the  language  of  the  statute  to 
require  disclosure  that  an  institution 
"will  change"  a  victim's  academic  and 
living  situations,  if  requested  and  if  the 
change  is  "reasonably  available."  Some 
negotiators  objected  to  the  "will 
change"  language  as  creating  an 
unlimited  obligation  to  accommodate 
the  victim;  these  negotiators  believe  the 
statute  simply  requires  an  institution  to 
notify  students  of  options  available  to  a 
victim.  Similarly,  other  negotiators 
recommended  that  institutions  be 
required  only  to  accommodate  a 
victim's  request  for  a  change  in  his  or 
her  living  situation  with  respect  only  to 
housing  under  the  control  of  the 
institution. 

The  Secretary  strongly  believes  that 
the  Congress  intended  that  institutions 
will  actually  accommodate  a  victim's 
needs  where  possible  and  not  merely 
provide  "lip  service"  to  availability  of 
options.  An  institution  is  required  only 
to  make  changes  that  are  "reasonably 
available."  Thus,  the  Secretary  also 
believes  that  the  Congress  intended  that 
reasonable  assistance  to  the  victim  of  a 
sexual  assault  would  not  necessarily  be 
limited  only  to  options  exclusively 
under  the  control  of  an  institution.  An 
institution  may,  if  housing  is  reasonably 
available,  be  quite  able  to  facilitate  a 
change  of  housing  within  the  local 
community.  For  example,  if  alternative 
housing  is  not  available  on  campus,  an 
institution  could  release  a  student  firom 
an  on-campus  housing  contract  without 
penalty  so  that  he  or  she  could  seek  ofl^- 
campus  housing  and  assist  the  student 
in  locating  on^-campus  housing  if  it  is 
reasonably  available.  Some  negotiators 
strongly  supported  the  Secretary's 
interpretation  of  the  statute  pertaining 
to  these  issues;  it  should  be  particularly 
noted  that  the  student  negotiators 
strongly  supported  the  Secretary's 
interpretation. 

As  indicated  in  disclosure  number 
six,  the  accuser  and  the  accused  must  be 
informed  of  the  outcome  of  any 
institutional  disciplinary  proceeding 
brought  alleging  a  sex  offense.  For  the 
purpose  of  that  disclosure,  the  Secretary 
proposes  that  the  outcome  of  an 
institutional  disciplinary  proceeding 
means  only  the  institution's  final 
determination  with  respect  to  the 
alleged  sex  offense  and  any  sanction 
that  is  imposed  against  the  accused. 
This  proposed  definition  of  outcome 
results  from  changes  made  by  the 
Secretary  pursuant  to  the  negotiators' 
recommendation  and  reflects  language 
agreed  to  by  the  negotiators. 

As  indicated  in  oisclosure  number 
seven,  the  institution  must  disclose 


possible  sanctions  to  be  imposed 
following  the  fmal  determination  of  an 
institutional  disciplinary  proceeding 
regarding  rape,  acquaintance  rape,  or 
other  forcible  or  nonforcible  sex 
offenses.    / 

During  the  negotiated  rulemaking 
meetings,  members  of  the  academic 
community  recommended  that  the 
Secretary  allow  an  institution  to  define 
the  sanctions  it  wishes  to  impose.  The 
Secretary  agrees  with  this 
recom  mendation. 

During  the  negotiated  rulemaking 
meetings,  members  of  the  academic 
community  recommended  that  the 
institution  define  the  term  "campus", 
and  that  this  term  not  be  deBned  in 
regulations.  The  Secretary  is  unable  to 
accept  this  recommendation  because  the 
term  "campus"  is  defined  in  section 
485(0  of  the  H£A  and  subsequently  in 
the  July  10, 1992  Notice  of  Proposed 
Rulemaking  (57  FR  30826). 

Additional  comments  from  the 
negotiated  rulemaking  meetings 
included  a  request  that  additional 
regulations  not  be  put  into  effect  until 
current  regulations  are  effective.  With 
respect  to  delaying  additional 
regulations  concerning  campus  security, 
the  Higher  Education  Amendments  of 
1992  require  that  certain  policies  and 
procedures  be  in  place  on  certain  dates 
mandated  by  this  statute.  An  institution 
must  have  had  the  actual  policies  and 
procedures  concerning  the  prevention  of 
forcible  and  nonforcible  sex  offenses  in 
place  by  July  1,  1993.  and  have  included 
them  in  the  annual  security  report  that 
the  institution  must  disclose  on 
September  1. 1993.  Therefore,  it  is  not 
within  the  Secretary's  authority  to  delay 
these  regulations. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  small  entities  affected  by  these 
regulations  are  small  institutions  of 
higher  education.  However,  the 
regulations  would  not  have  a  significant 
economic  impact  on  the  small 
institutions  affected  because  the 
regulations  would  not  impose  excessive 
regulatory  burdens  or  require 
unnecessary  Federal  supervision.  The 
regulations  would  impose  minimal 
burdens  necessary  to  implement 
statutory  requirements. 

Paperwork  Reduction  Act  of  1980 

Sectioris  668.44,  668.45,  and  668.48 
contain  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1980,  the 
Department  of  Education  will  submit  a 


copy  of  these  sections  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review.  (44  U.S.C.  3504(h)) 

These  regulations  affect  the  following 
types  of  entities  that  participate  in  the 
title  IV,  HEA  programs:  Businesses  or 
other  for-profit,  and  non-profit 
institutions.  The  Department 
administers  the  collection  and  reporting 
of  this  information  by  institutions  to 
assist  student  consumerism  by  all 
current  and  prospective  students.  If  the 
collection  and  reporting  of  information 
were  not  conducted,  the  Department 
would  be  improperly  implementing  its 
responsibility  to  administer  certain 
aspects  of  the  HEA. 

Annual  public  reporting  burden  for 
this  collection  of  information  is 
estimated  to  average  1  hour  per 
res{>onse  for  7,000  institutions, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

In  addition,  a  one-time  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  0.25 
hours  per  response  for  8,500 
institutions,  including  the  time  for 
reviewing  instructions  and  completing 
and  reviewing  the  collection  of 
information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB.  room  3002.  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention:  Daniel  J.  Chenok. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 
All  comments  submitted  in  response  to 
these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
4318,  ROB-3,  7th  and  D  Streets,  SW., 
Washington.  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  668 

Administrative  practice  and 
procedure,  Colleges  and  universities. 


Federal  Register  /  Vol.  58.  No.  203  /  Friday.  October  22.  1993  /  Proposed  Rules  54905 


Consumer  protection.  Education,  Grant 
programs-education,  Loan  programs- 
education.  Reporting  and  recordkeeping 
retirements.  Student  aid.  Vocational 
education. 

Authority:  20  U.S.C.  108S.  1088, 1091. 
1092, 1094.  and  1141. 

Dated:  July  27. 1993. 
Richard  W.  Riley. 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.007  Federal  Supplemental 
Educational  Opportunity  Grant  Program; 
84  032  Federal  Stafford  Loan  Program:  84.032 
Federal  PLUS  Program;  84.032  Federal 
Supplemental  Loans  for  Students  l^rogram; 
84.033  Federal  Work-Study  Program:  84.038 
Federal  Perkins  Loan  Program;  84.063 
Federal  Pell  Grant  Program:  84.069  State 
Student  Incentive  Grant  Program;  Catalog  of 
Federal  Domestic  Assistance  Numbers  for  the 
Federal  Direct  Loan  Demonstration  Program, 
National  Early  Intervention  Scholarship  and 
Partnership  Program,  and  Presidential  Access 
Scholarship  Program  have  not  been  assigned) 

The  Secretary  proposes  to  amend  part 
668  of  title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  668-STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  668 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1085. 1088, 1091. 
1092, 1094.  and  1141.  unless  otherwise 
noted. 

2.  Section  668.43.  as  proposed  to  be 
redesignated  as  §  668.44  on  page  30830 
in  the  Notice  of  Proposed  Rulemaking 
published  on  July  10. 1992  (57  FR 
30826).  is  amended  by  removing  the 
word  "and"  at  the  end  of  paragraph 
(c)(4);  removing  the  period  in  paragraph 
(c)(5)  and  adding  in  its  place  ";  and"; 
and  adding  a  new  paragraph  (c)(6)  to 
read  as  follows: 

f  06S.44    Financial  assistanca  tnformatlon. 

(c)*  *  * 

(6)  The  institution  shall  provide  and 
collect  exit  counseling  information  as 
required  by  34  CFR  674.42  for  borrowers 
under  the  Federal  Perkins  Loan  Program 


and  by  34  CFR  682.604  for  borrowers 
under  the  Federal  Stafford  Loan 
Program  and  the  Federal  Supplemental 
Loans  for  Students  Program. 

3.  Section  668.44,  as  proposed  to  be 
redesignated  as  §  668.45  on  page  30830 
in  the  Notice  of  Proposed  Rulemaking 
published  on  July  10, 1992  (57  FR 
30826),  is  amended  by  removing 
"§668.45"  in  paragraph  (a)(7).  and 
adding,  in  its  place.  "§668.49". 

4.  Section  668.44.  as  proposed  to  be 
redesignated  as  §668.45  on  page  30830 
in  the  Notice  of  Proposed  Rulemaking 
published  on  July  10.  1992  (57  FR 
30826).  is  further  amended  by  removing 
"and"  at  the  end  of  paragraph  (a)(6), 
removing  the  period  at  the  end  of 
paragraph  (a)(7).  adding  in  its  place  ": 
and",  and  adding  a  new  paragraph  (aj(8) 
to  read  as  follows: 

1668.45    Inatttutlonal  Information. 

(a)*  *  • 

(8)  A  statement  that  a  student's 
enrollment  in  a  program  of  study  abroad 
approved  for  credit  by  the  home 
institution  may  be  considered 
enrollment  at  the  home  institution  for 
the  purpose  of  applying  for  assistance 
under  the  title  IV,  HEA  programs. 

5.  Section  668.48,  as  proposed  to  be 
added  on  pages  30832-30833  in  the 
Notice  of  Proposed  Rulemaking 
published  on  July  10,  1992  (57  FR 
30826).  is  amended  by  adding  a  new 
paragraph  (a)(12)  to  read  as  follows: 

S  668.48    Institutional  security  policies  and 
crime  statistics. 

(a)*  •  • 

(12)  A  statement  of  policy  regarding 
its  campus  sexual  assault  programs  to 
prevent  sex  oRienses.  and  procedures  to 
follow  when  a  sex  offense  occurs,  that 
includes — 

(i)  Education  programs  to  promote  the 
awareness  of  rape,  acquaintance  rape, 
and  other  forcible  and  nonforcible  sex 
offenses; 

(ii)  Procedures  students  should  follow 
if  a  sex  offense  occurs,  including  who 
should  be  contacted,  the  importance  of 


preserving  evidence  for  the  proof  of  a 
criminal  offense,  and  to  whom  the 
alleged  offense  should  be  reported: 

(iii)  Informing  students  of  their 
options  to  notify  proper  law 
enforcement  authorities,  including  on- 
campus  and  local  police,  and  that 
institutional  personnel  will  assist  the 
student  in  notifying  these  authorities,  if 
the  student  requests: 

(iv)  Notifying  students  of  existing  on- 
and  off-campus  counseling,  mental 
health,  or  student  services  for  victims  of 
sex  offense; 

(v)  Notifying  students  that  the 
institution  will  change  the  victim's 
academic  and  living  situations  after  an 
alleged  sex  offense  and  of  the  options 
for  such  changes,  if  a  change  is 
requested  by  the  victim  and  is 
reasonably  available; 

(vi)  Procedures  for  campus 
disciplinary  action  in  cases  of  an  alleged 
sex  offense,  including  a  clear  statement 
that— 

(A)  The  accuser  and  the  accused  are 
entitled  to  the  same  oppK>rtunities  to 
have  others  present  during  a 
disciplinary  proceeding;  and 

(B)  Both  the  accuser  and  the  accused 
shall  be  informed  of  the  outcome  of  any 
institutional  disciplinary  proceeding 
brought  alleging  a  sex  oftense.  For  the 
purpose  of  this  paragraph,  the  outcome 
of  a  disciplinary  proceeding  means  only 
the  institution's  final  determination 
with  respect  to  the  alleged  sex  offense 
and  any  sanction  that  is  imposed  against 
the  accused;  and 

(vii)  Sanctions  the  institution  may 
impose  following  a  final  determination 
of  an  institutional  disciplinary 
proceeding  regarding  rape,  acquaintance 
rape,  or  other  forcible  or  nonforcible  sex 
on^enses. 


6.  Section  668.72  is  amended  by 
removing  "§668.44"  in  paragraph  (1). 
and  adding,  in  its  place.  "§§668.45  and 
668.46." 
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Proclamation  6616— National  Biomedical 
Research  Day,  1993 

Executive  Order  12873 — Federal 
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Prevention 
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Emergency  Board  To  investigate  a 
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National  Biomedical  Research  Djiy,  1993 


By  the  President  ef  Urn  VaUlB*  Stalte  of  America 

A  ProcIamatioB 

Tha  Gongiass  has  daaignated  October  21,  1993.  aa  "National  Biomedical 
Raaaorcb  Drnj."  Ob  tUa  day,  we  celebrate  the  central  role  played  by  bio- 
Bedteal  laaaarch  fat  iivpiovfag  faiuiMu  health  and  longevity,  and  we  aclaiov^ 
•dsB  the  ptonds*  thla  wida-rngisg  endearor  holds  for  seairing  the  future 
yfayskai  and  meatal  walHwfaag  of  people  around  the  world.  Biomedical 
MMndt  Bot  oriy  ylmith  dM  le^afaite  iarormation  that  scientists  and  physi- 
ciow  need  to  piapwl  md'  treat  diseases  but  also  reveals  the  fundament^ 
nature  of  life  is  humanff.  o^er  asinais,  and  plants. 


ia  am  tatrigiriiig  q«nhty  to  biomedical  research:  A  discovery  does 
■at  ahvays  pie(Bct  iCs  firtiire  uses.  As  a  consequence,  it  is  essential  that 
ib»  Naltoo  coDtfeave  to  ehanpfon  broad-based  studies  c^  both  the  ncKmal 
and  the  disease  processes.  These  stodie*  wit?  yield  a  fundamental  understand- 
ing of  biological  systems  and  will  provide  us  with  the  fouiKiation  of  knowl- 
edge needed  to  ensure  successful  responses  to  current  and  future  health 
problems. 

An  event  diat  took  place  40  years  ago  illustrates  how  vital  such  faadaauBla) 
knowledge  is.  In  1953.  Nobel  laureates  Drs.  James  D.  Watson  and  Fraacia 
H.C.  Crick  described  the  structure  of  DNA.  the  genetic  material  of  all  living 
things.  Today,  as  a  direct  outcome  of  their  basic  research,  gene  therapy 
has  been  devised  for  children  with  severe  combined  Immune  deficiency; 
accurate  diagnostic  tests  are  available  for  many  lifo-threatening  diseases 
and  conditions;  and  the  genetic  mechanisms  imderlying  disorders  like  cystic 
fibrosis  and  Huntington's  disease  have  been  identified. 

The  discovery  of  the  structure  of  DNA  also  set  the  stage  for  the  development 
of  recombinant  DNA  technology,  out  of  which  has  blossomed  the  bio- 
technology industry.  In  just  the  past  10  years,  some  1,300  biotechnok^ 
companies  have  been  formed.  Through  biotechnology,  diemists  and  biologists 
are  able  to  design  and  produce  novel  medicines  and  vaccines  for  clinical 
use.  Scientists  have  learned  how  to  commandeer  the  cellular  machinery 
of  living  organisms,  so  that  these  organisms  produce  needed  proteins  and 
other  biological  molecules.  Researchers  have  also  genetically  "engineered" 
crop  plants  to  make  them  hardier  and  resistant  to  pests.  The  success  of 
the  biotechnology  industry  has  also  enhanced  the  economic  competitiveness 
of  the  United  States  in  the  world  marketplace.  There  is  no  doubt  that 
the  foture  fruits  of  biotechnology,  both  medical  and  ecoiusmic.  will  be  even 
greater. 

The  continuing  preeminence  of  the  United  States  in  bfomedical  research 
reflects  the  contributions  ctf  many  groups  of  dedicated  professionals  at  work 
in  Federal  agendes  such  as  the  Naticmal  Institutes  of  Health  and  the  Centers 
for  Disease  Control  and  Prevention  and  in  government-supported  laboratories 
at  universities,  hospitals,  and  private  research  fedlities.  Teachers  at  all  lev- 
els— from  those  who  encourage  our  kindergartners  to  those  who  train  bio- 
medical specialists — are  also  helping  to  ensure  the  future  success  of  bio- 
medical research,  an  mterprise  that  caniujt  go  forward  ¥nthout  both  strong 
practitioners  and  a  supportive  public. 
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Unraveling  the  mysteries  of  living  organisms  remains  a  daunting  task.  But, 
through  biomedical  research,  the  ceaseless  whooping  coughs  of  children 
have  been  silenced:  smallpox  no  longer  exacts  a  human  toll  anywhere  on 
the  Earth;  and  vaccines,  treatments,  and  cures  are  at  hand  for  many  diseases. 
As  the  struggles  continue  against  AIDS,  cancer,  heart  and  lung  diseases, 
arthritis,  diabetes,  Alzheimer's  disease,  epilepsy,  multiple  sclerosis,  and  a 
host  of  other  afflictions,  we  look  to  the  successes  of  the  biomedical  commu- 
nity for  our  inspiration. 

We  look  to  the  future  with  our  eyes  open  and  with  unflagging  support 
for  continued  biomedical  research  that  is  broad  enough  and  deep  enough 
to  establish  a  firm  foundation  of  knowledge  from  which  effective  ciires 
and  therapies  will  emerge. 

NOW.  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  21,  1993,  as  National  Biomedical 
Research  Day.  I  invite  the  Governors  of  the  50  States  and  the  Commonwealth 
of  Puerto  Rico,  and  the  appropriate  officials  of  all  other  jurisdictions  under 
the  American  flag,  to  issue  similar  proclamations.  I  ask  every  beneficiary 
of  biomedical  research;  that  is,  every  citizen  of  this  country,  to  acknowledge 
the  true  worth  of  biomedical  research.  I  ask  biomedical  researchers,  health 
care  professionals,  schools  and  universities,  community  organizations,  and 
biisinesses  to  join  in  efforts  to  celebrate  the  successes  of  biomedical  research 
and  to  promote  this  enterprise. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twentieth  day 
of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety -three, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


[FR  Doc  03-28283 
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Presidential  Documents 


Executive  Oran*  Y2873  of  October  29,  1993 

Federal  Acquisition,  Recycling,  and  Waste  Prevention 


WHEREAS,  the  Natian's  interest  is  served  when  the  Federal  Government 
can  maker  more  efficient  use  of  natural  resources  by  maximizing  recycling 
ami  pi  eventing  waste  wiMrever  possftfe; 

WHEREAS,  tfeift  Adw^s^staatkm  is  determined  to  strengthen  the  role  of  the 
Federal  Goverxtfaeal  a&  aa  tniifhtened,  environmentally  conscious  and  con- 
cerned consumer; 

WHEREAS,  the  Federal  GbvemmeBt  dtonld — through  cost-effective  waste 
prevttBtioD  and  recycling  activities — work  to  conserve  disposal  capacity,  and 
•erve  aft  a  BK>del  m  t^  r^ard  kx  private  and  other  public  institutions: 


WHEREAS,  ttut  use  of  recydetf  and  emrtronmentally  preferable  products 
and  services  by  the  Federal  Govemmenf  can  spur  private  sector  development 
o£  new  techaologiea  andi  us*  of  suck  fttoducts,  thereby  creating  business 
and  employmeot  opportiiaities  and  eBhancing  regional  and  local  economies 
and  the  national  economy; 

NOW,  THEREFORE,  I.  WILUAM  >.  CUmON.  by  the  authority  vested  in 
me  as  Presideat  hy  the  Coastitutioo  and  the  laws  of  the  United  States 
o£  America,  including  tbe  Sotid  Waste  Disposal  Act.  Public  Law  89-272. 
7d  StaL  997.  as.  amecuied  by  tbe  Reso«t:e  Conservation  and  Recovery  Act 
C'RCRA"],  Public  Law  94-580.  90  SUt,  2795  as  amended  (42  U.S.C  6901- 
6907),  and  section  301  of  title  3,  United  States  Code,  hereby  order  as  follows: 

PUltt PWFftMWi  f 

Section  Ittl.  CoEtsisteaC  wkh,  the  demands  oi  efficiency  and  cost  effectiveness, 
the  head  of  each  Exacntlve  ^eacy  sfaaii  incorporate  waste  prevention  and 
recycling  in  the  agency's  daily  operations  and  work  to  increase  and  expand 
mariccts  for  recovered  materials  through  greater  Federal  Government  pref- 
erence and  demand  fbrsudl  prodacts. 

Sec  102.  Consistent  with  policies  established  by  OfBce  of  Federal  Procure- 
ment Policy  r*Ofrr")  Policy  Letter  92—4,  agencies  shall  comply  with  execu- 
tive branch  policies  for  die  acqidsition  and  use  of  enviroiunentsdly  preferable 
pfodticts  and  services  and  implement  cost-effective  procurement  preference 
programs  favoring  tbe  pnrc^ase  of  these  products  and  services. 

See.  ttfS,  Tim  order  creates  a  Federal  Environmental  Executive  and  estab- 
lishes high-l«vef  Environmental  Executive  positions  within  each  agency  to 
be  responsible  for  expediting  the  im^ntentation  of  this  order  and  statutes 
that  pertain  to  this  order. 

PART  2— DEFirMTIONS 

For  purposes  of  this  order. 

Sec  291,  "EavireDmeaCally  preSerabte"  means  products  or  services  that  have 
a  lesMT  or  naduced  eff^Bct  an  human  health  and  the  environment  when 
compamd  witl^  coispetiiqf  prodocts  oi  services  that  serve  the  same  purpose. 
Tide  CMnporlsoB  msy  csMider  raw  naferiais  acquisition,  production,  manu- 
factUBingr  packaging,  distribvtioB.  leuset,.  operation,  maintenance,  or  disposal 
ef  tb«  profHict  or  SMTvice. 
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Sec.  202.  "Executive  agency"  or  "agency"  means  an  Executive  agency  as 
defined  in  5  U.S.C.  105.  For  the  purpose  of  this  order,  military  departments, 
as. defined  in  5  U.S.C.  102,  are  covered  under  the  auspices  of  the  Department 
of  Defense. 

Sec  203.  "Postconsumer  material"  means  a  material  or  finished  product 
that  has  served  its  intended  use  and  has  been  discarded  for  disposal  or 
recovery,  having  completed  its  life  as  a  consumer  item.  "Postconsumer  mate- 
rial" is  a  part  of  the  broader  category  of  "recovered  material". 

Sec.  204.  "Acquisition"  means  the  acquiring  by  contract  with  appropriated 
funds  for  supplies  or  services  (including  construction)  by  and  for  the  use 
of  the  Federal  Government  through  purchase  or  lease,  whether  the  supplies 
or  services  are  already  in  existence  or  must  be  created,  developed,  dem- 
onstrated and  evaluated.  Acquisition  begins  at  the  point  when  agency  needs 
are  established  and  includes  the  description  of  requirements  to  satisfy  agency 
needs,  solicitation  and  selection  of  sources,  award  of  contracts,  contract 
financing,  contract  performance,  contract  administration  and  those  technical 
and  management  functions  directly  related  to  the  process  of  fulfilling  agency 
needs  by  contract. 

Sec.  205.  "Recovered  materials"  means  waste  materials  and  by-products 
which  have  been  recovered  or  diverted  from  solid  waste,  but  such  term 
does  not  include  those  materials  and  by-products  generated  from,  and  com- 
monly reused  vdthin,  an  original  manufacturing  process  (42  U.S.C.  6903 
(19)). 

Sec.  206.  "Recyclability"  means  the  ability  of  a  product  or  material  to 
be  recovered  bom,  or  otherwise  diverted  from,  the  solid  waste  stream  for 
the  purpose  of  recycling. 

Sec.  207.  "Recycling"  means  the  series  of  activities,  including  collection, 
separation,  and  processing,  by  which  products  or  other  materials  are  recov- 
ered from  the  solid  waste  stream  for  use  in  the  form  of  raw  materials 
in  the  manufacture  of  new  products  other  than  fuel  for  producing  heat 
or  power  by  combustion. 

Sec.  208.  "Waste  prevention,"  also  known  as  "source  reduction,"  means 
any  change  in  the  design,  manufacturing,  purchase  or  use  of  materials  or 
products  (including  packaging)  to  reduce  their  amount  or  toxicity  before 
they  become  municipal  solid  waste.  Waste  prevention  also  refers  to  the 
reuse  of  products  or  materials. 

Sec  209.  "Waste  reduction"  means  preventing  or  decreasing  the  amount 
of  waste  being  generated  through  waste  prevention,  recycling,  or  purchasing 
recycled  and  environmentally  preferable  products. 

Sec.  210.  "Life  Cycle  Cost"  means  the  amortized  annual  cost  of  a  product, 
including  capital  costs,  installation  costs,  operating  costs,  maintenance  costs 
and  disposal  costs  discounted  over  the  lifetime  of  the  product. 

Sec.  211.  "Life  Cycle  Analysis"  means  the  comprehensive  examination  of 
a  product's  environmental  and  economic  effects  throughout  its  lifetime  in- 
cluding new  material  extraction,  transportation,  manufacturing,  use,  and 
disposal. 

PART  >— THE  ROLE  OF  THE  FEDERAL  ENVIRONMEffTAL  EXECUTIVE  AND  AGENCY 
ENVIRONMENTAL  EXECUTtVES 

Sec  301.  Federal  Environmental  Executive,  (a)  A  Federal  Environmental 
Executive  shall  be  designated  by  the  President  and  shall  be  located  within 
the  Environmental  Protection  Agency  ("EPA").  The  Federal  Environmental 
Executive  shall  take  all  actions  necessary  to  ensure  that  the  agencies  comply 
with  the  requirements  of  this  order  and  shall  generate  an  annual  report 
to  the  Office  of  Management  and  Budget  ("0MB"),  at  the  time  of  agency 
budget  submissions,  on  the  actions  taken  by  the  agencies  to  comply  with 
the  requirements  of  this  order.  In  carrying  out  his  or  her  functions,  the 
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Federal  Environmental  Executive  shall  consult  with  the  Director  of  the  White 
House  Office  on  Environmental  Policy. 

(b)  Staffing.  A  minimum  of  four  (4)  full  time  staff  persons  are  to  be 
provided  by  the  agencies  listed  below  to  assist  the  Federal  Environmental 
Executive,  one  of  whom  shall  have  experience  in  specification  review  and 
program  requirements,  one  of  whom  shall  have  experience  in  procurement 
practices,  and  one  of  whom  shall  have  experience  in  solid  waste  prevention 
and  recycling.  These  four  staff  persons  shall  be  appointed  and  replaced 
as  follows: 

(1)  a  representative  from  the  Department  of  Defense  shall  be  detailed 
for  not  less  than  one  year  and  no  more  than  two  years; 

(2)  a  representative  from  the  General  Services  Administration  ("GSA") 
shall  be  detailed  for  not  less  than  one  year  and  no  more  than  two  years; 

(3)  a  representative  from  EPA  shall  be  detailed  for  not  less  than  one 
year  and  no  more  than  two  years;  and 

(4)  a  representative  from  one  other  agency  determined  by  the  Federal 
Envirorunental  Executive  shall  be  detailed  on  a  rotational  basis  for  not 
more  than  one  year. 

(c)  Administration.  Agencies  are  reauested  to  make  their  services,  personnel 
and  facilities  available  to  the  Federal  Environmental  Executive  to  the  maxi- 
mum extent  practicable  for  the  performance  of  functions  \inder  this  order. 

(d)  Committees  and  Work  Groups.  The  Federal  Environmental  Executive 
shall  establish  committees  and  work  groups  to  identify,  assess,  and  rec- 
ommend actions  to  be  taken  to  fulfill  the  goals,  responsibilities,  and  initiatives 
of  the  Federal  Environmental  Executive.  As  these  committees  and  work 
groups  are  created,  agencies  are  requested  to  designate  appropriate  personnel 
in  the  areas  of  prociirement  and  acquisition,  standards  and  specifications. 
electronic  commerce,  facilities  management,  waste  prevention,  and  recycling, 
and  others  as  needed  to  staff  and  work  on  the  initiatives  of  the  Executive. 

(e)  Duties.  The  Federal  Environmental  Executive,  in  consiiltation  with 
the  Agency  Environmental  Executives,  shall: 

(1)  identify  and  recommend  initiatives  for  government-wide  implementa- 
tion that  will  promote  the  purposes  of  this  order,  including: 

(A)  the  development  of  a  federal  plan  for  agency  implementation 
of  this  order  and  appropriate  incentives  to  encourage  this  acquisition 
of  recycled  and  environmentally  preferable  products  by  the  Federal 
Government; 

(B)  the  development  of  a  federal  implementation  plan  and  guidance 
for  instituting  economically  efficient  federal  waste  prevention,  en- 
ergy and  water  efficiency  programs,  and  recycling  programs  within 
each  agency;  and 

(C)  the  development  of  a  plan  for  making  maximum  use  of  available 
funding  assistance  programs: 

(2)  collect  and  disseminate  information  electronically  concerning  meth- 
ods to  reduce  waste,  materials  that  can  be  recycled,  costs  and  savings  associ- 
ated with  waste  prevention  and  recycling,  and  current  maricet  sources  of 
products  that  are  environmentally  preferable  or  produced  with  recovered 
materials; 

(3)  provide  guidance  and  assistance  to  the  agencies  in  setting  up  and 
reporting  on  agency  programs  and  monitoring  their  eSiectiveness;  and 

(4)  coordinate  appropriate  government-wide  education  and  training  pro- 
grams for  agencies. 

Sec  302.  Agency  Environmental  Executives.  Within  90  days  after  the  effective 
date  of  this  order,  the  head  of  each  Executive  department  and  major  procuring 
agency  shall  designate  an  Agency  Environmental  Executive  from  among 
his  or  her  staff,  who  serves  at  a  level  no  lower  than  at  the  Deputy  Assistant 
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Secretary  level  or  equivalent  The  Agency  Environmental  Executive  will 
be  responsible  for 

(a)  coordinating  all  environmental  programs  in  the  areas  of  procurement 
and  acquisition,  standards  and  specification  review,  facilities  management, 
waste  prevention  and  recycling,  and  logistics; 

(b)  participating  in  the  interagency  development  of  a  Federal  plan  to: 

(1)  creata  an  awareness  and  outreach  program  for  the  private  sector 
to  facilitate  markets  for  environmentally  preferable  and  recycled  products 
and  services^  promote  new  technologies,  improve  awareness  about  federal 
efforts  in  this  area.,  and  expedite  agency  efforts  to  proctire  new  products 
identified  under  this  order; 

(2)  establish  incentives,  provide  guidance  and  coordinate  appropriate 
educational  programs  for  agency  employees;  and 

(3)  coordinate  the  de¥elopment  of  standard  agency  reports  required  by 
this  order. 

(c)  reviewing  agency  programs  and  acquisitions  to  ensure  compliance  with 
this  order. 


Mfir 


pusmma  mo  AmmiATivE  procurement  programs 


Sec  401.  Aofuiaition  Scanning.  In  dev^ping  plans,  drawings,  work  state- 
ments, specifications,  or  other  product  descriptions,  agencies  shall  consider 
die  following  bctoxs:  elimlnadon  of  virain  material  requirements;  use  of 
recovered  materials;  reuse  of  product  life  cycle  cost;  recyclability;  use  of 
environmentally  prdSnable  products;  waste  prevention  (including  toxicity 
reduction  or  elimination);  and  ultimate  disposal,  as  appropriate.  These  factors 
should  be  considered  in  acquisition  planning  for  all  procurements  and  in 
the  evaluation  and  award  of  contracts^  as  appropriate.  Program  and  acquisi- 
tion managM*  should  take  an  active  role  in  these  activities. 

Sac.  402.  Affirmative  Procunatetd  Programs.  The  head  of  each  Executive 
agsccy  shall  develop  and  implement  smrmative  procurement  programs  in 


accordance  with  RCRA  section  6002  (42  U.S.C  6962)  and  this  order.  Agencies 
shall  ensure  that  responsibilities  for  preparation,  implementation  and  mon- 
itoring of  afBrmative  procuremenit  programs  are  shared  between  the  program 
persoonel  and  procurwnent  personnel.  For  the  purposes  of  all  purchases 
made  punuant  to  this  order.  EPA.  in  consultation  with  such  other  Federal 
agenda*  as  appiopriato,  shall  endeavor  to  maximize  environmental  benefits, 
consistent  with  price,  perforaiance  and  availability  considerations,  and  shall 
adjust  bid  solicitation  guidelines  as  necessary  in  order  to  accomplish  this 
goaL 

(a)  AgenHes  ahaU  establish  affirmative  procurement  programs  for  all  des- 
ignated EPA  gxiidelina  item*  purdaaaed  by  their  agency.  For  newly  designated 
items,  agendes  shall  revise  their  internal  programs  within  one  year  firom 
the  date  EPA  designated  the  new  items. 

(b)  For  the  currently  designated  EPA  guideline  items,  which  are:  (i)  concrete 
and  cement  containing  fly  ash;  (ii)  recyded  paper  products;  (iii)  re-refined 
lubricating  oil;  (iv)  retread  tire*;  and  (v)  insulation  containing  recovered 
materials;  and  for  ail  btture  guideline  items,  agencies  shall  ensure  that 
their  affirmative  procurement  program*  require  that  100  percent  of  their 
purchases  of  products  meet  or  exceed  the  EPA  guideline  standards  unless 
written  Justification  is  provided  that  a  product  is  not  available  competitively 
within  a  reasonable  time  frame,  does  not  meet  appropriate  performance 
standards,  or  Is  only  available  at  an  unreasonable  price. 

(c)  The  Agency  Enviroimiental  Executives  will  track  agencies'  purchases 
of  destgnatad  EPA  guideline  items  and  report  agendes'  purchases  of  such 
g»t<iaHne  items  to  the  Federal  Environmental  &cecutive.  Agency  Environ- 
mental Executives  will  be  required  to  Jostify  to  the  Federal  Environmental 
Executife  as  to  why  the  itesn(s)  have  not  been  purchased  or  submit  a 
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plan  for  how  the  agencies  intend  to  increase  their  purchases  of  the  designated 
item(s). 

(d)  Agency  afBrmative  procurement  programs,  to  the  maximum  extent 
practicable,  shall  encourage  that: 

(1)  docimients  be  transferred  electronically, 

(2)  all  government  documents  printed  internally  be  printed  double-sided, 
and 

(3)  contracts,  grants,  and  cooperative  agreements  issued  after  the  effective 
date  of  this  order  include  provisions  that  require  documents  to  be  printed 
double-sided  on  recycled  papec  meeting  or  exceeding  the  standards  estab- 
lished in  this  order  or  in  future  EPA  guidelines. 

Sec.  403.  Procurement  of  Existing  Guideline  Items.  Within  90  days  after 
the  effective  date  of  this  order,  the  head  of  each  Executive  agency  that 
has  not  implemented  an  affirmative  procurement  program  shall  ensure  that 
the  affirmative  procurement  program  has  been  established  and  is  being  imple- 
mented to  the  maximum  extent  practicable. 

Sec.  404.  Electronic  Acquisition  System.  To  reduce  waste  by  eliminating 
unnecessary  paper  transactions  in  the  acquisition  process  and  to  foster  accu- 
rate data  collection  and  reporting  of  agencies'  purchases  of  recycled  content 
and  enviromnentally  preferred  products,  the  executive  branch  will  implement 
an  electronic  commerce  system  consistent  with  the  recommendations  adopted 
as  a  result  of  the  National  Performance  Review. 

PART  5— STANDARDS.  SPECIFICATIONS  AND  DESIGNATION  OF  ITEMS 

Sec.  501.  Specifications,  Product  Descriptions  and  Standards.  Where  applica- 
ble, Executive  agencies  shall  review  and  revise  federal  and  military  specifica- 
tions, product  descriptions  and  standards  to  enhance  Federal  procurement 
of  products  made  from  recovered  materials  or  that  are  envirormientally  pref- 
erable. When  converting  to  a  Commercial  Item  Description  (CID),  agencies 
shall  ensure  that  environmental  factors  have  been  considered  and  that  the 
CID  meets  or  exceeds  the  environmentally  preferable  criteria  of  the  govern- 
ment speciffcation  or  product  description.  Agencies  shall  report  annually 
on  their  compliance  vfith  this  section  to  the  Federal  Envirormiental  Executive 
for  incorporation  into  the  annual  report  to  0M6  referred  to  in  section 
301  of  this  order. 

(a)  If  an  inconsistency  with  RCRA  Section  6002  or  this  order  is  identified 
in  a  specification,  standard,  or  product  description,  the  Federal  Environ- 
mental Executive  shall  request  that  the  Environmental  Executive  of  the 
pertinent  agency  advise  the  Federal  Environmental  Executive  as  to  why 
the  specification  cannot  be  revised  or  submit  a  plan  for  revising  it  within 

♦    60  days. 

(b)  If  an  agency  is  able  to  revise  an  inconsistent  specification  but  cannot 
do  so  within  60  days,  it  is  the  responsibility  of  that  agency's  Environmental 
Executive  to  monitor  and  implement  the  plan  for  revising  it. 

Sec.  502.  Designation  of  Items  that  Contain  Recovered  Materials.  In  order 
to  expedite  the  process  of  designating  items  that  are  or  can  be  made  with 
recovered  materials,  EPA  shall  institute  a  new  process  for  designating  these 
items  in  accordance  with  RCRA  section  6002(e)  as  follows,  (a)  EPA  shall 
issue  a  Comprehensive  Procurement  Guideline  containing  designated  items 
that  are  or  can  be  made  with  recovered  materials. 

(1)  The  proposed  guideline  shall  be  published  for  public  comment  in 
the  Federal  Register  within  180  days  after  the  effective  date  of  this  order 
and  shall  be  updated  annually  after  publication  for  comment  to  include 
additional  items. 

(2)  Once  items  containing  recovered  materials  have  been  designated 
by  EJPA  through  the  new  process  established  pursuant  to  this  section  and 
in  compliance  with  RCRA  section  6002,  agencies  shall  modify  their  affirma- 
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tive  procurement  programs  to  require  that,  to  the  maximum  extent  prac- 
ticable, their  purchases  of  products  meet  or  exceed  the  EPA  guideline  stand- 
ards unless  written  justification  is  provided  that  a  product  is  not  available 
competitively,  not  available  within  a  reasonable  time  frame,  does  not  meet 
appropriate  performance  standards,  or  is  only  available  at  an  unreasonable 
price. 

(b)  Concurrent  with  the  issuance  of  the  Comprehensive  Procurement  Guide- 
line required  by  section  502(a)  of  this  order.  EPA  shall  publish  for  public 
comment  in  the  Federal  Register  Recovered  Material  Advisory  Notice(s) 
that  present  the  range  of  recovered  material  content  levels  within  which 
the  designated  recycled  items  are  currently  available.  These  levels  shall 
be  updated  periodically  after  publication  for  comment  to  reflect  changes 
in  market  conditions. 

Sec  503.  Guidance  for  Environmentally  Preferable  Products.  In  accordance 
with  this  order,  EP^  shall  issue  guidance  that  recommends  principles  that 
Executive  agencies  should  use  in  making  determinations  for  the  preference 
and  purchase  of  environmentally  preferable  products. 

(a)  Proposed  guidance  shall  be  published  for  public  comment  in  the  Federal 
Register  within  180  days  after  the  effective  date  of  this  order,  and  may 
be  updated  after  public  comment,  as  necessary,  thereafter.  To  the  extent 
necessary,  EPA  may  issue  additional  guidance  for  public  comment  on  how 
the  principles  can  be  applied  to  specific  product  categories. 

(b)  Once  final  guidance  for  environmentally  preferable  products  has  been 
issued  by  EPA.  Executive  agencies  shall  use  these  principles,  to  the  maximum 
extent  practicable,  in  identifying  and  purchasing  environmentally  preferable 
products  and  shall  modify  their  procurement  programs  by  reviewing  and 
revising  specifications,  solicitation  procedures,  and  policies  as  appropriate. 
Sec.  504.  hfinimum  Content  Standard  for  Printing  and  Writing  Paper.  Execu- 
tive agency  heads  shall  ensxu«  that  agencies  shall  meet  or  exceed  the  follow- 
ing minimum  materials  content  standards  when  purchasing  or  causing  the 
purchase  of  printing  and  writing  paper 

(a)  For  high  speed  copier  paper,  offset  paper,  forms  bond,  computer  print- 
out paper,  carbonless  paper,  file  folders,  and  white  woven  envelopes,  the 
minimimi  content  standard  shall  be  no  less  than  20  percent  postconsumer 
materials  begiiming  December  31,  1994.  This  minimum  content  standard 
shall  be  increased  to  30  percent  begiiming  on  December  31, 1998. 

(b)  For  other  uncoated  printing  and  writing  paper,  such  as  writing  and 
office  paper,  book  paper,  cotton  fiber  paper,  and  cover  stock,  the  minimum 
content  stanidard  shall  be  50  percent  recovered  materials,  including  20  per- 
cent postconsiuner  materials  beginning  on  December  31. 1994.  This  standard 
shall  be  increased  to  30  percent  beginning  on  December  31. 1998. 

(c)  As  an  alternative  to  meeting  the  standards  in  sections  504(a)  and 
(b).  for  all  printing  and  writing  papers,  the  minimum  content  standard 
shall  be  no  less  than  50  percent  recovered  materials  that  are  a  waste  material 
byproduct  of  a  finished  product  other  than  a  paper  or  textile  product  which 
would  otherwise  be  disposed  of  in  a  landfill,  as  determined  by  the  State 
in  which  the  facility  is  located. 

(1)  The  decision  not  to  procure  recycled  content  printing  and  writing 
paper  meeting  the  standards  specified  in  this  section  shall  be  based  solely 
on  a  determination  by  the  contracting  officer  that  a  satisfactory  level  of 
competition  does  not  exist,  that  the  items  are  not  available  within  a  reason- 
able time  period,  or  that  the  available  items  fail  to  meet  reasonable  perform- 
ance standards  established  by  the  agency  or  are  only  available  at  an  uiu'eason- 
able  price. 

(2)  Each  agency  should  implement  waste  prevention  techniques,  as  speci- 
fied in  section  402(d)  of  this  order,  so  that  total  annual  expenditures  for 
recycled  content  printing  and  writing  paper  do  not  exceed  current  aimual 
budgets  for  paper  products  as  measured  by  average  aimual  expenditures, 
adjusted  for  inflation  based  on  the  Consumer  Price  Index  or  other  suitable 
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indices.  In  determining  a  target  budget  for  printing  and  writing  paper,  agen- 
cies may  take  into  account  vuch  factors  as  employee  increases  or  decreases, 
new  agency  or  statutory  initiatives,  and  episodic  or  unique  requirements 
(e.g.,  census). 

(3)  Efifoctive  immediately,  all  agencies  making  solicitations  for  the  pur- 
chase of  printing  and  writing  paper  shall  seek  bids  for  paper  with 
postconsumer  material  or  recovered  waste  material  as  described  in  section 
504(c). 

Sec.  505,  Revision  of  Brightness  Specifications  and  Standards.  The  General 
Services  Administration  and  other  Federal  agencies  are  directed  to  identify, 
evaluate  and  revise  or  eliminate  any  standards  or  specifications  unrelated 
to  performance  that  present  barriers  to  the  purchase  of  paper  or  paper 
products  made  by  production  processes  that  minimize  emissions  of  harmful 
byproducts.  Tnis  evaluation  shall  include  a  review  of  unnecessary  brightness 
and  stock  clause  provisions,  such  as  lignin  content  and  chemical  pulp 
requirements.  The  GSA  shall  complete  the  review  and  revision  of  sucn 
specifications  within  six  months  after  the  effective  date  of  this  order,  and 
shall  consult  closely  with  the  Joint  Committee  on  Printing  during  such 
process.  The  GSA  shall  also  compile  any  information  or  market  studies 
that  may  be  necessary  to  accomplish  the  cAjectives  of  this  provision.   ' 

Set  506.  Procurement  of  Re-refined  Lubricating  Oil  and  Retread  Tires.  Within 
180  days  after  the  effective  date  of  this  order,  agencies  shall  implement 
the  EPA  procurement  guidelines  for  re-refined  lubricating  oil  and  retread 
tires. 

(a)  Commodity  managers  shall  finalize  revisions  to  specifications  for  re- 
refined  oil  and  retread  tires,  and  develop  and  issue  specifications  for  tire 
retreading  services,  as  commodity  managers  shall  take  affirmative  steps  to 
procure  these  items  in  accordance  with  RCRA  section  6002. 

(b)  Once  these  items  become  available,  fleet  managers  shall  take  affirmative 
steps  to  procure  these  items  in  accordance  with  RCRA  section  6002. 

Sec  507.  Product  Testing.  The  Secretary  of  Commerce,  through  the  National 
Institute  of  Standards  and  Technology  ("NIST"),  shall  establish  a  program 
for  testing  the  performance  of  products  containing  recovered  materials  or 
deemed  to  be  environmentally  preferable.  NIST  shall  work  with  EPA,  GSA 
and  other  public  and  private  sector  organizations  that  conduct  appropriate 
life  cycle  analyses  to  gather  information  that  will  assist  agencies  in  making 
selections  of  products  and  services  that  are  environmentally  preferable. 

(a)  NIST  shall  publish  appropriate  reports  describing  testing  programs, 
their  results,  and  recommendations  for  testing  methods  and  related  specifica- 
tions for  use  by  Executive  agencies  and  other  interested  parties. 

(b)  NIST  shall  coordinate  with  other  Executive  and  State  agencies  to 
avoid  duplication  with  existing  testing  programs. 

PART  •— AQENCV  GOALS  AND  REPOfmNQ  REQUIREMENTS 

Sec  601.  Goals  for  Waste  Reduction.  Each  agency  shall  establish  a  goal 
for  solid  waste  prevention  and  a  goal  for  recycling  to  be  achieved  by  the 
yeai  1995.  These  goals  shall  be  submitted  to  the  Federal  Environmental 
Executive  within  180  days  after  the  effective  date  of  this  order.  Progress 
on  attaining  these  goals  shall  be  reported  by  the  agencies  to  the  Federal 
Environmental  Executive  for  the  annual  report  specified  in  section  301  of 
this  order. 

Sec  602.  Goal  for  Increasing  the  Procurement  of  Recycled  and  Other  Environ- 
mentally Preferable  Products.  Agencies  shall  strive  to  increase  the  procure- 
ment of  products  that  are  environmentally  preferable  or  that  are  made  with 
recovered  materials  and  set  annual  goals  to  maximize  the  number  of  recycled 
products  purchased,  relative  to  non-recycled  alternatives. 
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Sec  603.  Review  of  Implementation.  The  President's  Council  on  Integrity 
and  Efficiency  ("POE")  will  request  that  the  Inspectors  General  periodically 
review  agencies'  affirmative  procurement  programs  and  reporting  procedures 
to  ensure  their  compliance  with  this  order. 

PART  7— APPUCABIUTY  AND  OTHER  REQUIREMENTS 


Sec  701.  Contractor  Operated  Facilities.  Contracts  that  provide  for  contractor 
operation  of  a  government-owned  or  leased  facility,  awarded  after  the  effec- 
tive date  of  this  order,  shall  include  provisions  that  obligate  the  contractor 
to  comply  with  the  requirements  of  this  order  within  the  scope  of  its 
operations.  In  addition,  to  the  extent  permitted  by  law  and  where  economi- 
cally feasible,  existing  contracts  should  be  modified. 

Sec  702.  Real  Property  Acquisition  and  Management.  Within  90  days  after 
the  effective  date  of  this  order,  and  to  the  extent  permitted  by  law  and 
where  economically  feasible.  Executive  agencies  shall  ensure  compliance 
with  the  provisions  of  this  order  in  the  acquisition  and  management  of 
federally  owned  and  leased  space.  GSA  and  other  Executive  agencies  shall 
also  include  environmental  and  recycling  provisions  in  the  acquisition  of 
all  leased  space  and  in  the  construction  of  new  federal  buildings. 

Sec  703.  Retention  of  Funds.  Within  90  days  after  the  effective  date  of 
this  orddr.  the  Administrator  of  GSA  shall  develop  a  legislative  proposal 
providing  authority  for  Executive  agencies  to  retain  a  share  of  the  proceeds 
from  the  sale  of  materials  recovered  through  recycling  or  waste  prevention 
programs  and  specifying  the  eligibility  requirements  for  the  materials  being 
recycled. 

Sec  704.  Model  Facility  Programs.  Each  Executive  department  and  major 
procuring  agency  shall  establish  model  facility  demonstration  programs  that 
include' comprehensive  waste  prevention  and  recycling  programs  and  empha- 
size the  procurement  of  recycled  and  environmentally  preferable  products 
and  services  using  an  electronic  data  interchange  (EDI)  system. 

Sec  705.  Recycling  Programs.  Each  Executive  agency  that  has  not  already 
done  so  shall  initiate  a  program  to  promote  cost  effective  waste  prevention 
and  recycling  of  reusable  materials  in  all  of  its  facilities.  The  recycling 
programs  implemented  pursuant  to  this  section  must  be  compatible  with 
applicable  State  and  local  recycling  requirements.  Federal  agencies  shall 
also  consider  cooperative  ventures  with  State  and  local  governments  to 
promote  recycling  and  waste  reduction  in  the  commimity. 

PART  »— AWARENESS 

Sec  801.  Agency  Awards  Program.  A  government-wide  award  will  be  pre- 
sented annually  by  the  White  House  to  the  best,  most  innovative  program 
implementing  the  objectives  of  this  order  to  give  greater  visibility  to  these 
efforts  so  that  they  can  be  incorporated  government-wide. 

Sec  802.  Internal  Agency  Awards  Programs.  Each  agency  shall  develop 
an  internal  agency-wide  awards  program,  as  appropriate,  to  reward  its  most 
innovative  environmental  programs.  Winners  of  agency-wide  awards  will 
be  eligible  for  the  White  House  award  program. 

PART  »— REVOCATION,  UMITAT10N  AND  IMPLEMENTATION 

Sec  901.  Executive  Order  No.  12780.  dated  October  31.  1991.  is  hereby 
revoked. 

Sec  902.  This  order  is  intended  only  to  improve  the  internal  management 
of  the  executive  branch  and  is  not  intended  to  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  at  law  by  a  party  against  the  United 
States,  its  agencies,  its  officers,  or  any  other  person. 
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Sec  903.  The  policies  expressed  in  this  order,  including  the  requirements 
and  elements  for  effective  agency  affirmative  procurement  programs,  shall 
be  implemented  and  incorporated  in  the  Federal  Acquisition  Regulation 
(FAR)  vsrithin  180  days  after  the  effective  date  of  this  order.  The  implementa- 
tion language  shall  consist  of  providing  specific  direction  and  guidance 
on  agency  programs  for  preference,  promotion,  estimation,  certification,  re- 
viewing and  monitoring. 

Sec.  904.  This  order  shall  be  effective  immediately. 
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Presidential  Documents 


Executive  Order  12874  of  October  20,  1993 

Establishing  an  Emergency  Board  To  Investigate  a  Dispute 
Between  The  Long  Island  Rail  Road  and  Certain  of  Its  Em- 
ployees Represented  by  the  United  Transportation  Union 

A  dispute  exists  between  The  Long  Island  Rail  Road  and  certain  of  its 
employees  represented  by  the  United  Transportation  Union. 

The  dispute  has  not  heretofore  been  adjusted  under  the  provisions  of  the 
Railway  Labor  Act,  as  amended  (the  "Act"). 

A  party  empowered  by  the  Act  has  requested  that  the  President  establish 
an  emergency  board  pursuant  to  section  9A  of  the  Act  (45  U.S.C.  159a). 

Section  9A(c)  of  the  Act  provides  that  the  President,  upon  such  request, 
shall  appoint  an  emergency  board  to  investigate  and  report  on  the  dispute. 

NOW,  THEREFORE,  by  the  authority  vested  in  me  by  section  9A  of  the 
Act,  it  is  hereby  ordered  as  follows: 

Section  1.  Establishment  of  Board.  There  is  established,  effective  October 
20.  1993.  a  board  of  three  members  to  be  appointed  by  the  President  to 
investigate  this  dispute.  No  member  shall  be  pecimiarily  or  otherwise  inter- 
ested in  any  organization  of  railroad  employees  or  any  carrier.  The  board 
shall  perform  its  functions  subject  to  the  availability  of  funds. 

Sec.  2.  Report.  The  Board  shall  report  its  findings  to  the  President  with 
respect  to  die  dispute  within  30  days  after  the  date  of  its  creation. 

Sec.  3.  Maintaining  Conditions.  As  provided  by  section  9A(c)  of  the  Act, 
from  the  date  of  the  creation  of  the  board  and  for  120  days  thereafter, 
no  change,  except  by  agreement  of  the  parties,  shall  be  made  by  the  carrier 
or  the  employees  in  the  conditions  out  of  which  the  dispute  arose. 

Sec.  4.  Expiration.  The  board  shall  terminate  upon  the  submission  of  the 
report  provided  for  in  Section  2  of  this  order. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Alaska  Federal-State  Joint  Board  to 
Convana  an  Open  Meeting,  Tuesday. 
October  26, 1993 

(CO  Docket  No.  83-1379} 

Released  October  19, 1993. 

Tbe  Alaska  Federal-State  Joint  Bo«d 
in  OC  Docket  83-1376  will  convene  an 


open  public  meeting  on  Tuesday. 
October  26. 1993.  at  9:30  a.m.  at  the 
Federal  Communications  Commission, 
1919  M  St.  NW..  Washington,  DC  in 
room  856.  The  meetii^  will  be  beld  to 
consider  a  jtnni  Board  Final 
RecommeiMiation  addressii^  interstate 
leleconuminications  market  structure 
issues  for  Alaska,  faiterested  persons 
may  attend  the  meeting. 

Additional  information  concerning 
this  meeting  may  be  obtained  from  Itose 


Crellin,  Common  Carrier  Bureau,  FCC. 
at  (202)  632-1292.  or  Kent  Nilsson. 
Common  Carrier  Bureau.  FCC,  at  (202) 
632-1302. 

Federal  Communications  Commission. 

WilUam  F.  Calon. 

Acting  Secretary. 
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52675-53096 13 

53097-53392 14 

53393-53634 15 

53635-53832 —18 

53833-54024 __19 

5402&-54270 -20 

54271-54484 „ _ 21 

54485-54924 22 


CFW  PARTS  AFFECTED  OURiNQ  OCTOBER 

At  the  end  of  each  montti,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Aftected  (LSA),  which 
ksts  parts  and  sectKsns  affected  by  documents  published  sinoe  tie 
revision  date  of  each  title. 


1CFR 

305— 54271 

310..- 54271 

3CFR 


51559 

v699— o15d1 

6600- 51721 

6601 51 723 

6602 52205 

6603 62387 

6604 .—♦.—,..——..  52389 

6605 52627 

6806 52875 

6607 53097 

6608 53099 

6609 531 01 

6610 „. 53103 

661 1 53831 

6612 53833 

6613 54025 

6614 -_ 54027 

6615 54269 

6616 54909 

Eaecwttv*  OrOers: 
July  9.  1910  (Revoked 

inpaitt>y 

PLO  7004) 53429 

3053  (Revoked  in  part 

by  PLO  7004) 53429 

3406  (Revoked  in  part 

by  PLO  7001) 52683 

5327  (Revoked  in  part 

by  PLO  7002) .52684 

8578  (See  PLO 

7005) 54049 

11 145  (Continued  by 

to  12869) 51751 

11 183  (Continued  by 

eO  12869) 51751 

1 1287  (Continued  by 

EO  12869) 51751 

11776  (Continued  by 

eO  12869) 51751 

12002  (See 

EO  12867) 51747 

12131  (Continued  by 

EO  12869) - 51751 

12197  (Continued  by 

EO  12869) .51751 

12214  (See 

EO  12867) 51747 

12216  (Continued  by 

EO  12869) 51751 

12291  (Revoked  by 

EO  12866) - 51735 

12345  (Continued  by 

EO  12869) ...51751 

12367  (Continued  by 

EO  12869) 51751 

12382  (Continued  by 


EO  12869) 51751 

12498  (Revoked  by 

EO  12866) 51735 

12675  (Revoked  in 

part  EO  12869) 51751 

12667  (Revoked  by 

EO  12869) .51751 

12696  (Revoked  by 

EO  12869) 51751 

12700  (See 

EO  'i2869) -31751 

12720  (Flevoked  by 

EO  12869) 51751 

12730  (See 

EOs  12867, 

12868) 51747.  51740 

12735  (Revoked  by 

EO  12867;  See 

EO  12868) 51747,  51749 

12774  (Superseded  by 

EO  12869) 51751 

12775  (See  no6ce  of 
September  30) 51563 

12775  (See  EO 

12872) 54029 

12775  (See  DOT  mle 

of  Oct  15) 54024 

12779 (See  EO 

1 2672) 54029 

12779  (See  nokoe  of 

Septent>er  30) 51563 

12779  (See  DOT  «ute 

01  Oct  15) 54024 

12792  (Revoked  by 
EO  12669) 51751 

12780  (Revoked  by 

EO  12873)..._ .54911 

12813  (Revoked  by 

EO  12869) .51751 

12853  (See  notice  ol 

September  30) 51563 

12853 (See  EO 

12872) 54029 

12853  (See  DOT  nie 

d  Oct  15) 


-54024 
-51735 
-51747 
..51749 
-51751 


12867 

1 2006.— •••——>.*•...•.. 
1 20BB -•••••.•»«••••»•«•■ 

12870 ..51^3 

12871 52201 

12872 54029 

12873 5491 1 

12874 54921 

MgffKyandunii: 

August  19.  1993 52397 

September  30.  1993 52301 

October  1.  1993 52393 

Noboes: 

September  30.  1993 51563 

PrwMlenfejtf  Oeierminaiiom: 
No.  93-39  Of 
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September  17. 

1993 51973 

No.  93-40  01 

Ceptember  28. 

1993 51975 

No.  93-41  o» 

SepterTt>er  29, 

1 993 - 51977 

No.  93-42  0( 

September  30. 

1993 52629 

No.  93-43  of 

September  30. 

1993 52207 

No.  93-44  of 

September  30, 

1993 52209 

No.  93-45  of 

September  30, 

1993 52211 

No.  94-1  of 

October  1. 1993 52213 

SCFR 

O.XU „ 52637 

294 52877 

532 51211 

591 51565 

831 52877 

838 52877 

842 52877 

890 52877 

2429 53105 

2471 531 05 

2472 53105 


.51255 
.51256 


2502 . 

2504 

7CFR 

2 51211 

246 51566 

300 52399 

301 51979.  51982,  53105 

400 53109 

401 „ - 53393 

906 52400.  531 1 1 

907 „ 531 12,  531 1 4 

908 53112,53114 

910 52401 

928 531 1 7 

931 531 19 

967 „„„ 52402 

1002 51982 

1004 52404.  52405 

1205 52215 

121 1 51568 

1427 „ 51982 

1477 51757 

1478 51757 

1717 53835 

1744 52639 

1900 52644 

1910.- 52644 

1951 52644 

1966 52644 

1972™. 52644 

1975 52644 

Prapoeed  ItuIeK 

400 53150 

1007 53436 

10S3 53436 

1004 53436 

1096........ 53436,  54530 

1099 53436 


1106.. 
1108. 
1124. 
1135.. 


.53438 
.53436 
.53439 
.53439 


1413 51934,  52686,  52928 

1703 52688 

1955 ~. 53891 

1965 53891 

3408 53153 


•  CFR 

201....„ 

203 

317 

381 


52884 

52884 

52856 

52856 

82 52240 

301 5401 2 

312 54012 

31 7 51 581 

318 51581 

322 5401 2 

350 54012 

362 54012 

381 5401 2 

391 5401 2 

10  CFR 

1 9 52406.  54646 

30 52406,54646 

40 52406,54646 

50 52406.  54646 

60 52406,  54646 

61 52406.  54646 

70 52406,  54646 

72 51762,  52406,  54646 

150 52406,  54646 


20 54071 ,  54531 

21 53159.  54531 

30 54531 

31 54531 

32 53670.54531 

35 54531 

40 54531 

61 _ 54531 

73 52035 

602 53671 

11  CFR 

Proposed  Rules: 

100 52040 

107 » 52700 

113 „ - 52040 

114 52700 

9008 52700 


12  CFR 

265 

574 

611 

613 

614 

618 

620 

621 

627 

933 


3 

208 

325 

615 

650 

13  CFR 

101 


.53393 
.52140 
.52888 
.52888 
.52888 
.51993 
.52888 
.52888 
..52888 
..52808 

.52808 
..52808 
..52808 
..52701 
..53161 


.53120 


121 52415 

Proposed  Ruise: 

121 52452.  52929 

14  CFR 

23 51970 

39 51212,  51215,  51770, 

51771,52220,52889.53120. 

53635, 53636. 53852, 53853, 

53855, 53857, 54031 .  54032. 

54034 

71 51773,  52140.  52808. 

53122. 53123. 53394. 53395. 
53859 

73 52890,54486 

91 51976.52140 

AC  53860 

97 ...........  5^774.51776^ 

54487 
1260 5.3638 

PfOpOMO  nIMK 

23 52702 

39 51583,  51585.  51587. 

51589.51793.52041,52240. 

52243. 5271 4. 5271 7, 52929. 

52931 .  52932. 53457. 53678. 

53893. 54072. 54310, 54312 
71 51256,  51257.  53164. 

53166. 53167. 53459.  54073 

73 54531 

91 51938 

121 51938,  51944.  54478 

125 51938 

127 54478 

129 51944 

135 51938,  51944,  54478 

145 54478 

15  CFR 

773 ,...52166.52168 

778 52166 

799 52166.52169 

806 53124 

940 53865 

Proposed  RuisK 

Oh.  VII 54074 

17  CFR 

140 52656 

200 52416.52891 

203 52416 

240 52416.52891 

250 51488 

259 51488 

Propossd  fHriSK 

240 52934 

250 51508 

18  CFR 

11 54035 

35 51217.  51 777 

38 51777 

141 52420 

284 „„ 52660 

292 51777 

293 51777 

346 53654 

375 51222 

381 53654 

382 51777 

1301 53656 

Proposed  Rulss: 

35 51259 

284 53895 

19  CFR 

4 .......54271 


24 

Ill 

122 

54271 

54271 

54271 

123 

54271 

145 

54271 

178 

54271 

Proposed  Rutss: 

7 ™.., 52246 

10 52246 

148 

52246 

20  CFR 

229   

....„ 53396 

404 

52346 

416 

422 

Proposed 
404 

52346.  52909 

52914 

Rulss: 

54532 

416 

655  

52458.  52464,  52943. 

54532 

52152 

21  CFR 

172 

52221 

176  . 

51994 

310 

..„ 54450.  54458 

341 

347 

522 „.. 

558 

821 

54232.  54238 

54458 

52222 

53882.  54286 

52440 

864 

51570 

1308  

53404 

•Proposed  Rulss: 
5 52719 

25 

52719 

101 

103 

.53254.53296.54539 
52042 

136 

53305 

137  

53305 

139 

53305 

170 

52719 

171 

...„ 52719 

172 

53312 

174 

52719 

201 

328  .... 

54224.  54228 

..._ 54466 

352  .„. 

53460 

700 ™ 

53460 

740  

53460 

812 

813 

..52142.52144.53245 
...52142 

814 

..; ...52729 

1301 

„ 52246 

1304 

53680 

1311 

52246 

23  CFR 

650 

• 

52663 

659 

54812 

1260 

54812 

Propossd  Rules: 

660 51794 

1260 

54832 

24  CFR 

203 

54244 

291 

511. 

888 

^ 54244 

52566 

51410 

905. 

965 

51952 

51952 

3280  ... 

54484 

Propossd  Rutss: 

92 52560 
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lu 


136... 

21&... 

21»... 

221. 

236.. 


5J» 

572 — 
574..._ 
576 — 


..52534 
..SW61 
..SZS80 
.J5S4SI 
-53481 

-sesso 


583.. 


S298D 

S2S60 

S2SfiO 

-__-52560 


700 52560 

880 53461 

881 .53461 

^BX •»«..••»•••.••••••••.••  •.•.o34oi 

883 S3461 

884 S34C1 

w09 ••••.•...»•• •.» .59494 

886........ 53461 

88t SeSAOL  53481 

890 52560,  53461 

90S Siatl.  S2S80.  S34t1 

96t 53461 


041 

«?'!'» 

9fi3,     .,  , 

BMAn 

990 

51261 

2SCFR 

11- 

54006 

9<U 

CMMtt 

seem 

1 ...» 51571.  53125.  53656. 

54037  S44a8 
602 51571 .  54037 


1.._ 

602- — 
27CFR 


-... 53168. 

53682.  54075,  54077 
- 54077 


5..- 
24. 


.53682 
.52222 


28CFR 
2.... 

\V..ZZZZ. 

51 

29CFR 

2610 

2619...~— ..~. 

2622 

2644 

2678 


.53658 
.51779 
.51223 
.51225 


.53406 
-53407 
.53406 


PfopoMd  RuiM: 

507 

1609 

2530 

30CrR 

917 

946 

950 


.53410 
.53407 

.52152 
.51266 
.54444 


.54287 
.51225 
.52666 
.52232 


230.-. „ 53470 

250 52731 

253.. S20S0 

256 52731 

280 52731 

281 52731 

700 52374 


-53683.53686 
54540 


103. 


.Stan 


32CFR 

40 


.5)7W 


80l. 


tt- 


saof 


lasu. 


1«L 
706l. 


-51227.53411 
5»41 


725- 


aSCFR 

2 

3 


-siTas 


MM.. 

117_ 
165. 
175.. 
181- 


31242.  SM40 

.52441. 


.51243.52442,53884 

5157V 

..5IS7B 


334 .?-..„53426.  53427 


117 52466.  53896 

126....- 51906 

127 51906 

1 56 5431 5 

1 56 .5431 5 

1 57 54870 

187 51920.  53624 


34CFR 

642 

645 

646 

668. 

674 

675 

678 

682 

690 


..:™..51518 

51518 

.51518 

.52194 

52194 

52194 

52194 

52194 

52194 


370 

388 

668. 

35CFR 


52414 

52606 

..51712.  54902 


10 

53897 

36CfR 

PVOpOMtf 

1252 

RutM: 

.54540 

1254 

1260.... 

54640 

.54540 

37CFR 

2.-7™.! 

™  -  .54494.54504 
54494 

5 

10™ 
301.. 


.54494.  54504 
.53822 


.53822 


3n._ 

88CFR 

3 52017.  53660 

4 52017 

21 51780.  51781 


.51796 
.51 7W 


3 

17 

39CPR 

3601-.... 


.54611 


4eCPR 

52— 52237.  53885.  54041. 

54041,54291.54513.54516 

•1 51784 

•1 53886.  53888 

«2_ 
180- 


.54043,54294.54296 

51536. 53136 

271 51244.54044 

272™ 52674.  52677.  52679 

300 52018.  54297 

172 51 785 

721 51672.  51694 


Ch.  1 53688 

51 ......—..—... —............54646 

52  ...^-^.-51561 .  5156S.  52487. 


•I.™ 

63-.. 
64... 


68.. 
80. 


117. 
122. 


53478,  53900 

54648 

54190 

•■••••••••■••••■•••949^* 

51595 

54836 

53168 


123 531 68 

■  w  I  ••••••■•••■■••••••••••••••*M*****«9i#lD0 

132 53168 

180 54092,  54094.  54316 

185 54094,  54318 

186. 54094,  54316 

195 54474 

300 53688.  54702 

302 54836 

355 54836 


41CFR 

101-17--. 
101-37-.. 
101-40.... 
302-6 

42CFR 

52e 

403 


.52917 
.53660 
.53889 


435.. 
430-. 


.53137 


-54297 
..54045 
..51406 
..51408 


440.. 


RuIm: 


431-. 
440-.. 
441  _„ 
447-. 

1003. 


43CFR 
37 


51408 

53481 

..51288.  53481 
..51288,  53481 

„_ 53481 

054096 


.51550 


LandOrdws: 
4522  (Revoked  in  part 

toy  PLO  7002) 52684 

6996. „....52238 

6998. 52238 

?000 52682 

7001  - 52683 

7002 52684 

7003 53428 

7004 : 53429 


7006. 


.54049 


44CFR 

64 


.-.51576. 52018 
51SS8 


45CFR 
670 


C71. 
C72. 


-54SZ2 

.54522 


.54522 


...52918 


4iCFR 
100 


10. 
12. 

30. 

31. 
32. 


.51576 

..51406 
..51408 


87. 


585. 


.52598 
..51298 
.52248 


•rem 

1 

15 

64 

73 


74.. 
76.. 
87. 
90. 
97.. 


51246 

51247 

_.„..53663 

51250.51578,51579, 
53664.53665,54522 

51250 

53429 


52021 

.51251.53245.53431 
....- 51787.53138 


1 53489 

15 51299 

22 53169 

25 53169 

36 -52254 

73 51603.  51799,  52733, 

52734,52735.53902 

— — — . ...—52256 

53696 

53169 

53169 

51299,  53169 

53169 

«»..... ••....».»„ S3 1 69 


74 

76 

80 

87 „.- 

90 

95 

99 

48CFR 

501 

503 


507.. 
508.. 


4700 


.51297 


...52442 
.-52442 
...52442 
...52442 
-.52442 
...52442 
...52442 
...52442 
.52442 

52442 

525 52442 

528 52442 

529 52442 

532 52442 


509.. 
511., 
514.. 
515. 
519.. 
522. 
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536 

.52442 

538. 

542 



.54523 
.52442 

543 

552 



152442 

.52442 
54523 

570 

1815 

.52442 
.54299 

1816 

1828 

1833 



.52446 
.54050 
.53138 

1852 

1870 

1871 



..52446 

54050 
.54299 
.54300 

ritujuaad  RuIm: 

837 — 

862 



.54548 
.54548 

49CFR 

107. 

1 71  ...... 

■>■»■■■■■■■■■ 

-.51524 
..51524 

53626 
53626 

172 

"!51524 

..51524 

173. — 

174 

175 

176 

177 

i    !    i    ! 
1    1    1    1 

.53626 
..51524 
..51524 
..51524 
..51524 

178 

...51524 

.53626 

179 

..51524 

180 



...51524 

,53626 

192 

..54524 

571 

604 

..51788.52021. 

52922, 
53666 

..52684 

1002 

..52027 

1017 



..52027 

1018 52027 

1039 53433 

1145 53667 

1 312 52027 

1313 52027 

1314 52027 

Pfx)poMd  RuIm: 

23 52050 

37 52735 

172 52574 

173 52574 

179 52574 

390 51800 

571 54099 

572 54099 

821 „ 541 02 

1039 54317,  54318. 

54320.54321,54323 

1 063 - 51 603 

1 1 05 51 800 

1 121 51800 

1 1 52 51 800 

50CFR 

17 52027.  52031.  53800. 

53804.54053 

217 _ 54066 

227 53138.  54066 

229 51788 

285 53434.  53668 

301 51 253 

371 „ 54307 

625 52685 

642 51 579.  51 789 

661 ., 53143 


663 52031 

669 53145 

672 51791.  52032,  53138, 

53148,53668 

675 51253.  52033.  52451. 

53138.53148.54529 

17 51302.  51604.  52058. 

52059. 52063, 52740. 53696, 
53702.53904.54549 

32 53703 

52 51270.51279 

215 53320 

216 53320 

222 53220.  53703 

227 53703 

228 53491 

622 53172 

625 53172 

628 - 53172 

641 52063.  52073.  52474 

642 54108 

646 53183 

649 53172 

650 53172 

651 52073.  53172 

652 53172 

655 _ „.53172 

675 „ 53497 

LIST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  |^  current 


session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  cor^junction 
\wth  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents.  U.S.  Government 
Printing  Office.  Washington. 
DC  20402  (phone.  202-612- 
2470). 

H.J.  Res.  218/P.L  103-108 

Designating  October  16.  1993. 
and  October  16,  1994,  each 
as  World  Food  Day.  (Oct  18. 
1993;  107  Stat.  1034;  2 
pages) 

H.J.  Res.  265/P.L.  103-109 

To  designate  October  19. 
1993,  as  "National 
Mammography  Day".  (Oct  18, 
1993;  107  Stat.  1036;  1  page) 

Last  List  October  15.  1993 


FEDERAL  REGISTER  SUBSCRIBERS: 

IMPORTANT  INFORMATION 

ABOUT  YOUR  SUBSCRIPTION 

After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE— Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LSA),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE— With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

riOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
aijid  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 


or  select. . . 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

To  knoWwhen  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  maiUng  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 


AFRSMITH212J 
JOHN  SMITH 
212  MAIN  ST 
FORESTVILLE 


\ 


DEC92      R. 


MD    20747 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1,  1992 
SUPPLEMENT:  Revised  January  1,  1993 

The  GUIDE  and  the  SUPPLQ^^ENT  should 

be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed 
to  assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  RBGULAHCM^S 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Fiederal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Publications  Order  Form 
I I  l£S.  please  send  me  the  following: 


Onto'  Procmting  CodK 

4> 


ClM/ge  your  on^t. 
ItgEasyl 


cr'i^g 


lb  fox  your  orders  (202)  512-2250 

copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00046-1  at  $15.00  each. 

c»pies  of  the  1993  SUPPLEMENT  TO  THE  GUIDE,  S/N  069-001-00052-1  at  $4.50  each. 


The  total  cost  of  my  order  is  $_ 


Intematioaal  customers  please  add  25%.  Prices  inchide  regular  domestic 


postage  and  handling  and  are  subject  to  change. 


(Company  or  [^c^soflal  Name) 


(Please  type  or  print) 


(A<ldttionai  address/attention  bnc) 


Please  Choose  Method  of  Riyment: 

I I  Check  I^bte  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account        I    I    I    I    I    I    I    I  ~  LI 


(Street  address) 


(City.  State,  ZIP  Code) 


(Da^me  phone  including  area  code) 


n  VISA  or  MasterCard  Account 

1         1         1        1        1    1    1    1    1    1         1         1 

1     1     1     1        (CiedM  card  expitatKM  dale)              Tkonk  yoU  for 

your  order! 

(Purchase  Order  No.) 

YES    NO 

May  wc  make  yoor  B^nc/addrtas  available  to  otiwr  mailers?  I I   I I 


(Aulitorizing  Signature) 

Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954.  Pittsbuigh,  PA  15250-7954 


|5«3> 


\Order  Now! 

he  United  States 
iovernment  Manual 
993/94 

As  the  official  handbook  of  the  Federal  Government, 
^he  Manual  is  the  best  source  of  information  on  the 
ictivities,  functions,  organization,  and  principal  officials 
)f  the  agencies  of  the  legislative,  judicial,  and  executive 
)ranches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
Jnited  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
md  who  to  see  about  a  subject  of  particular  concern  is 
?ach  agency's  "Sources  of  Information"  section,  which 
)rovides  addresses  and  telephone  numbers  for  use  in 
)btaining  specifics  on  consumer  activities,  contracts  and 
;rants,  employment,  publications  and  fflms,  and  many 
)ther  areas  of  citizen  interest.  The  Manual  aho  includes 
zomprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
('hich  lists  the  agencies  and  functions  of  the  Federal 
lovernment  abolished,  transferred,  or  changed  in 
lame  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

>30.00  per  copy 


The  United  States 

Government  Manual  1993/94 


L 


Superintendent  of  Documents  Publications  Order  Form 


>rc)ef  Prxjcessinfl  Code: 

6395 


war 


Charge  your  order. 
It's  easy! 

To  fax  your  orders  (202)  512-2250 

LJ  YES,  please  send  me copies  of  the  The  United  States  Government  Manual.  1993/94  S/N  069-000-00053-3 

at  $30.00  ($37.50  foreign)  each. 

The  total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


rompany  or  personal  name) 


(Please  type  or  print) 


Additional  address/attention  line) 


Street  address) 


ity.  State.  Zip  code) 


Please  choose  method  of  pa}inent: 

G  Oieck  payable  to  the  Superintendent  of  Documents 
G  GPO  Deposit  Account 


-D 


G  VISA  G  MasterCard  Account 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


)aytime  phone  including  area  code) 


■•urchase  order  no.) 


(Authorizing  signature)  (Rev  9/93) 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


m 


ma 


The 

Federal  Register: 

What  It  U 

And 

How  To  Um  It 


Annoimdng  the  Latest  Editioii 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Register— 
Code  cS  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


•6173 

I I  YES,  please  send  me  the  following: 


Charge  your  orden 
IftEatyl 
lb  fax  your  orders  (2Q2)-512-2250 


copiM  o(  TIM  Fwtoral  Ragi«w-Wlwl  N  Is  wtd  How  lb  Um  M.  al  $7XX>  p«r  copy  SRKii  No  069-000-00044-4 


The  toial  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  lo  change. 

Please  Choose  Method  of  I^tiyment: 

I    I  Check  ftyable  to  the  Superintendent  of  Documents 
LJ  GPO  Deposit  Account         1    I    I    I    I    I    I    l~l    I 
I    I  VISA  or  MasterCard  Account 

m 


(Company  or  fetmmai  Name) 


(Additkmai  addiess/attention  Ime) 


(Street  adthrss) 


(City,  State.  ZIP  Code) 


(Daytime  phone  including  wea  code) 


(Please  type  or  prim) 


n 


1 1 1 1 1 1 


a 


(Ctedil  card  expiration  date) 


Tbcnk  you  for 
your  order! 


(Purchase  Order  No.) 

VES    NO 

May  we  make  your  name/address  awilable  to  other  BailerS?  I i    I I 


(Authorizing  Signature)  »■«*  '-«) 

MaB  To:    New  Orders,  Superintendent  of  Documents 
P.a  Box  371954,  Pittsburgh,  PA  15250-7954 


ie 


2250 


lents 

]-n 

rn 

fou  for 
order! 


:nts 
954 


' 


I- 


I 


^tjtummittmtmmmmmi^mmmsmiimr 


